k 


-J 


1 


] 


#   ^ 


r- 


X 


I 


; 


/ 


\ 


On 


•*  .; 


v^ 


0 


< 


V 


V 


S 


\ 


/ 


,     / 


\ 


;( 


ft        • 


r. 


••< 


•> 


\ 


y- 


\ 


\ 


V- 


<^  . 


/..■ 


h 


) 


r 


/ 


\-. 


1 


^^' 


\  . 


.^ 


.#H 


/ 


\ 


1^ 


^' 


■  - ; 


/ 


\ 


■\ 


\ 


A' 


V 


si 


<g' 


f 


^^v' 


y . 


,  ,./*^- 


v\ 


|lMk'.AVCiis;X34Uv^>^Vv.LVV^ife^»^5^^ 


^ 


«u  iAi,4n^Aa^4l^^  iAMii:«TOVA\v3ruuiCL^\\!i  \iiis\VMi^J 


*r 


r 


I 


« 


\ 


J 


r 


•,^ 


f  ■  •■ 


■e 


•  J 


I 


•  ?■• 


v_^ 


/i 


.'•^ 


/^ 


•^ 


\ 


\   *». 


V 


V 


■|'< 


:AVH.^>JH^a?^^vv\^s^^'^^^^'^^ 


■^^^v^iV^^^'^:^^^^  '*i» 


^ 


V 


I' 


^ 


\  ■ 


lr-\ 


\ 


/ 


/ 


^ 


^ 


1 


\ 


^ 


•\ 


TITLE: 


FEDERAL  REGISTER. 


/■ 


U 


REEL  NO: 


VOLUME: 


DATE.: 


^,0f  9 


55 


'9 


^ 


® 


.     >V 


\ 


) 


SEPTEMBER  4  -  2i.  1990 


issues:    171-184 
pages:     35.885-38.968 


PUBLICATION  NO:  2575.00 


NOTES; 


THIS  PERIODICAL  MAY  BE  COPYRIGHTED,  IN  WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.  THE  MICROFORM.  EDITION  IS  REPRODUCED  ^Y  AGREEMENT  WITH  THE 
PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT  PERMISSION  IS  PROHIBITED. 


'f' 


UNIVERSITY  MICROFILMS  INTERNATIONAL,  ANN  ARBOR,  M  CHIGAN 


/ 


r 


3 


\ 


\ 


'\ 


\ 


y 


9-4-90 
Vol.  55 


No.  1:1 


V 


BSd^ 


Tuesday 
September  4,  1990 


■^J 


\ 


r^ 


United  States 
Government 
Printing  Office 

SUPERINTENDENT    ' 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


}ir.m*,iir.**^*^-^*-***-****S-  Old  T      48i0<  ^ 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid  » 

U.S.  Government  Pnnting  Office 
(ISSN  0097-6326) 


90      R 


ft  FR  SERIA300S  NOV 
SCRIALS   PROCESSING 
UN IV  MICROFILriS  INTL 
300   N   ZEEB   RO 
ANN  ARBOR      MI   48106 


\ 


^^'i^^' 


■^^r 


^ 


0-4-90 
Vol  55 


No.  171 


\ 


\ 


c 


/» 


A 


Tuesday 
September  4,  1990 


IfwiiSmmmH 

issue. 


Haw  To  Uw  «•  Federal  KegMv 

it»  Ml  bffiellBgs  I*  WasMHgdM^  DC  and 

we  ■Mwuimment  en  Ae  inide  cover  of  IM* 


L 


BEST  COPY  AVAILABLE 


N 


n 


Federal  Regbter  /  Vol.  55.  No,  171  /  Tuesday.  September  4.  1990 


FEDERAL  REGISTER  Published  daily.  Monday  throu^  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Arehives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat  SOft  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  VS.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documento  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

Hie  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Re^slar  as  the  official 
serial  publication  established  under  the  Federal  Register  Act  44 
U.S.C  1507  provides  that  the  contenU  of  the  Federal  Renter 
shall  be  judicially  noticed 

The  Federal  Ragisiar  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Docimients,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposjt  Account  or  VISA  or  Mastercard. 

There  are  no  resbictions  on  the  republication  of  material 
appearing  ia-tte  Federal  Register. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  55  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptioas: 
Paper  or  ficbe  202-78}-3238 

Magnetic  tapes  27S-3328 

Problems  with  public  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  or  fiuhe  783-3238 

Magnetic  tapes  27S-3328 

Problems  with  public  single  copies  27S-3050 

FEDERAL  AGENCIES 
Subecripdoos: , 
Paper  or  fiche  523-JS240 

Magnetic  tapes  27S-3328 

Problems  with  Federal  agency  subscriptions  B2S-5240 


For  «t^m 


MM  Of  Inf 


■M  Hm 


Aids  MCtiMi 


c 


roR: 

WHa 

WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  tlie  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

a.  The  important  elements  of  typical  Federal  Register 

documents. 
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TM«  MCtJoo  of  the  PBDERMI  fiEGtSTBR 
conMns  regutatory  <Jocunients  having 
general  apptteability  and  legal  effect,  most 
of  which  are  keyed  to  aod  codified  io 
the  Code  of  Federal  Reguiafions,  Which  is 
published  urtder  50  tMet  fmmm*  to  44 
U.S.C.  1510. 

The  Code  U  Federal  nojMlaMQna  4S  aaW 
by  the  Superintendent  of  Documents. 
Prices  of  new  boolts  are  listed  in  Ihe 
first  FEDERAL  REGISTER  issue  of  each    , 
week. 


DEPARTIIEffr  OF  AQAICULTUIIE 
AgrfoMltanil  MirfMfln9  Scrvic6 


7CFRPart29 
[TB-89-(n71 


Tobaoe*- 
RefeMndBM  RmuNs 

aocncy:  Agncuttural  Madceting  Service. 

USDA. 

ACnOM:  Final  rule. 

SUMMARY:  This  4ecaiiirat  contains  Ae 
determination  witii  raapect  to  the 
referendum  on  the  designetion  of 
Metter,  Georgia,  as  a  lei>acco  auction 
market.  A  mail  referendimi  was 
condncted  drnnng  the  period  of  June  4-8, 
1990,  among  active  tobacco  growers 
residing  in  the  counties  of  Candles. 
ButlocK  Evans,  TattnaH  Toombs,'and 
Emanuel,  Georgia,  to  determine 
proditcer  approval  of  the  designation  of 
Metter  as  a  new  macket.  Eligible 
producers  voted  in  faMor  of  the 
designation.  Therefona,  for  the  1990  and 
succeeding  flue-cured  marketing 
seasons,  Metter,  Georgia,  shall  be 
designated  asa  tobacco  aiiction market 
The  regulations  are  amended  to  reflect 
this  new  designated  market. 
EFFECTIVE  OAXE:  October  4, 190a 
FOR  FURTNER  INFORMATtOH  CONTACT: 
Ernest  L.  Price,  DiEedec  Tsbacco 
Division.  Agricultiu!^  Marketing 
Service.  United  States  Department  <Qf 
Agriculture.  P.O.  Bok  96456,  room  S02 
Anmex.  WashiagUm.  DC  20090^6456. 
telephone  (202)  447-4101. 
SUPPLSMSMTARV  WTCMIMAfMN:  A  BOtiee 
was  pubtisked  in  Ihe  May  29, 199Q,  issue 
of  the  Fedacal  Regiflter  advising  that  a 
refei«iidum  would  baitonducted  amaitg 
active  flue-cused  ^oahicees  who  reside 
in  the  counties  of  Candlec  Bulioch, ' 
Evans,  Tattnall.  Toiwiba.  and  Emanuel. 
Geoigia,  to  ascentain  if  such  praducais 
favwed  the  deaigaatian  of  Metier. 


The  aotice  of  fgfffwndani  amiOHTwd  - 
the  determiBatiani)y  the  SAeiar]/  Ihat 
Metter.  Georgia,  would  be  deugnated  as 
a  flue-cured  toliacco  auction  maiket  ax^ 
receive  mandatory.  Federal  .gBadii\g  of 
tobacco  scild  at  auction  for  (he  ig90and 
succeeding  seasons.  8uh)ect  to  the 
results  of  the  referendum.  The 
determination  was  based  on  the 
evidence  and  -aigoBrenfts  presented  at  a 
pubKc  hearing  faeM  in  Metter.  Georgia, 
on  Novenfber-3, 1IS89.  pmrsuantle 
appRci^le  ppevimoBS  ef  ^  regohtions 
issued  aader  the  Teibaoce  fampectiah 
Act  «>  aanmded.  Hm  Kfevonium  was 
held  in  accoadanoe  widi  tfie  pravisiont 
of  ^  Tobacco  Inspectim  Act,  as 
ameaiiBd  p  U&C  511d)  and  the     ' 
regulations  set  forth  in  7  CF&  a J4. 

Ballots  for  the  Ime  4-9  aefeieadmn 
were  na^ed  to  3B7  producess.  Af^oval 
required  •voie*  in  &«ar  of  the  pniposal 
by  two-thirds  of  the^igible  voters  who 
cast  valid  ballots.  Tite  Department 
received  a  total  of  82  Ee^>oases:  81 
eligiUe  producers  w}ted  iniavor  of  the 
designation  of  Metten  14  eligible 
producers  voted  against  the  desi^iation, 
and  7  ballots  were  determined  to  he 
invalid. 

This  rule  lias  been  revieared  under 
USDA  procedures  estabHshed  to 
implement  Ewecutive  Or^r  122M  aad 
Departmental  Regulation  1512-1  andJias 
been  detennined  to  be  a  "nonmajor" 
rule  because  it  does  not  meet  any  of  Ae 
criteria  established  for  major  mles 
under  Ae  executive -order. 

Additionally,  in  confarmanoe  witii  lits 
provisions  of  Public  Law  9&-354,  the 
Regulatory  Flesdbflfty  Act,  full 
consideration  has  been  gives  to  tfae 
potential  economic  impact  upon  small 
busimss.  Mori  of  the  finns  which  would 
be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Smafl 
Business  Administratton  (13  CFR121.2) 
as  those  having  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricaltttral  service 
firms  are  deHned  as  those  whose  gross 
annual  receipts  are  less  than  ^,SOO,'8eo. 
13ie  Admuustsator.  AgricultBRd 
Madtating  Service,  has  detanaiaed  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  nile  will 
not  substantially  affect  the  normal 
movement  of  the  commodity 'in  the 
marketplace.  Compliance  with  this  rule 
will  not  impose  substantial  direct 


economic  «o0t.  Teooidkespinf.  «r 
pertcNHKl  wwidoai-dMnflaB  «n  enwM' 
enMns.  and  wiH  nnft  alter  bk  nannA 
share -of 'caBHWtMva^oeMlaas-rf'TOnai 
entities  rriofive  tie  Ae  laige«iitittes  waif 
wiB  in  no  way  aAedt  nemal  oonpcAfion 
in  the  markelpiaae. 

List  of  SubjeoUia  7  CFR  Pacta 

Adminiatmtive  praotfce  and 
procedure,  AdvisofyosauniMBes. 
GovemmBol  pabBcaiiaiH.  .bnpoBti. 
Pesticides  acd  pasta.  Bapaitit  -niA 
recordkeepiog  requifMwnti.  Ttnbacoo. 

For  the  peaeons  set  ieadi  in  the 
preranble.  7  cm  part  aa.  subpart  D.  «■ 
amended  as  fciloMs: 

Subpart  D— Oritor  of  DMigMrtioa^f 
Tobacco  Markets. 

1.  Hie  audrerity  citeSon  for  7  CjFR 
part  28.  subpart  D.-centimes  to  read  as 
fofiows: 

Audioiity:.Sec  S,  48  Slat  732.  as  araendad 
by  sec.l87(«(]P%  95  Stat,^»t7  D.-SJC  SlltfJ. 


2.  In  r29.8001,  ^  table  is  amended 
by  veraoving  under  item  (q)  in  the 
column  Auction  Markets  ike  word 
Metter,  Geoi^a,  «td  addinga  naw  atftiy 
(eee)  to  read  ae  foUowa: 


TerriUxy 


Types 

di 
tebao- 

.    CM 


Ostorof 

deaigne-     Citation 
Hon 


(ee^         Flue- 
Geor-        Cund. 


lMr4. 


Dated:  August  29, 1990. 
Kenneth  C  CUyton. 
Acting  Admiaiatrator. 
[FR  Doc.  90-20743  Filed  8-31-00;  8t45  am|i 

BHXMM  COOC  M10-03-M 

7CFRPart29 

(TB-89-0K1 

Tobaeoo  InapacMon;  Grewora' 
Refarvndom  Rm«IIs 

AOENCV:  A^oo^ucal  Marketing  Servioe. 

USDA. 

action:  Final  rule. 

SUMMARY  "nds  doannsnt  ceailains  the 
determinattflqi  with  respect  to  the 
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referendum  on  the  designation  of 
ntzgerald.  Georgia,  as  a  tobacco  auction 
market  A  mail  referendum  .was 
conducted  during  the  period  of  June  4-8. 
1990.  among  active  tobacco  growers 
residing  in  the  counties  of  Ben  Hill. 
Coffee,  Irwin,  Turner.  Wilcox,  and 
Telfair,  Georgia,  to  determine  producer 
approval  of  the  designation  of  Fitzgerald 
as  a  new  market  El^ble  producers 
voted  in  favor  of  the  designation. 
Therefore,  for  the  1990  and  succeeding 
flue-cured  marketing  seasons. 
Fitzgerald.  Georgia,  shall  hi  designated 
as  a  tobacco  auction  market  The 
regulations  are  amended  to  reflect  this 
new  designated  market 
EFrecnvi  DATK  October  4. 1990. 

TOR  PURTHBI  WyOWIMTlOW  CONTACT: 

Ernest  L  Price.  Director,  Tobacco 
Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  P.O.  Box  96456.  room  502 
Annex,  Washington.  DC  20090-6456. 
telephone  (202)  447-4101. 
swPLnKNTAiiv  mromiATiON:  A  notice 
was  published  in  the  May  29, 1990,  issue 
of  the  Federal  Register  advising  that  a 
referendum  would  be  conducted  among 
active  flue-cured  producers  who  reside 
in  the  counties  of  Ben  Hill,  Coffee.  Irwin. 
Turner,  Wilcox,  and  Telfair,  Georgia,  to 
ascertain  if  such  producers  favored  the 
designation  of  Fitzgerald. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
Fitzgerald,  Georgia,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory. 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1990  and  succeeding 
seasons,  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  the  public  hearing  held  in 
Fitzgerald,  Georgia,  on  November  2. 
1989,  pursuant  to  applicable  provisions 
of  the  regulations  issued  under  the 
Tobacco  Inspection  Act  as  amended. 
The  referendum  was  held  in  accordance 
with  the  provisions  of  the  Tobacco 
Inspection  Act  as  amended  (7  U.S.C. 
Slid)  and  the  regulations  set  forth  in  7 
CFR  29.74. 

Ballots  for  the  June  4-8  referendum 
were  mailed  to  462  producers.  Approval 
required  votes  in  favor  of  the  proposal 
by  two-thirds  of  the  eligible  voters  who 
cast  valid  ballots.  The  Department 
received  a  total  of  116  responses:  89 
eligible  producers  voted  in  favor  of  the 
designaticaU)f  Fitzgerald:  18  eligible 
producers  voted  against  the  designation, 
and  9  ballots  were  determined  to  be 
invalid. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nomnajor" 
rule  because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  executive  order. 

Additionally,  in  conformance  with  the 
provisions  of  Public  Law  96-354.  the 
Regulatory  Flexibility  Act  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  of  the  firms  which  would 
be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  servi^ 
firms  are  defined  as  those  whose  grbss 
annual  receipts  are  less  than  $3js6o,000. 
The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
not  substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  Compliance  with  this  rule 
will  not  impose  substantial  direct  " 

economic  cost  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  of  competitive  positions  of  small 
entities  relative  to  the  large  entities  and 
will  in  no  way  affect  normal  competition 
in  the  marketplace. 

List  of  Subjects  in  7  CFR  Fait  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  29.  subpart  D.  is 
amended  as  follows: 

Subpart  D— Order  of  Designation  of 
Tobacco  Markets. 

1.  The  authority  citation  for  7  CFR 
part  29.  subpart  D,  continues  to  read  as 
follows: 

Autfaoti^  Se&  5yl^taL.732.  as  amended 
by  sec  157(V)(1),  ^Statr^4  (7  U.S.C  Slid). 


T«TS«y      ^      >j*!j;    dejJBn.-     Crtattoo 
MM  son 


I29J001    It 

2.  In  8  29.8Q01>tbe  table  if  amended  by 
removing  undfer  item  (x)  in  the  column 
Auction  MalCets  the  word  Fitzgerald, 
Georgia,  and  adding  a  new  entry  (ddd) 
to  read  as  follows: 


(ddd)         Flue-         Rlzger- 
G«or-        Curad.       aid. 


Saplafn- 
bar  4. 
1990. 


Dated:  August  29,  igga 
Kenneth  C  C^yton, 

Acting  Administrator. 

[PR  Doc.  90-20740  Filed  S-3-eO;  8:45  am] 
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FOderai  Crop  Insurance  Corporatiofi^^ 

7  CFR  Parts  403, 405, 406, 409, 416,        'X 
422,425,430,435,437^441,443,445.  ^ 

446, 447, 450, 451, 454, 455,  and  456 

[Qenerai  Amendment  Doc  Ito.  7987S] 

Apple,  Arizona/Calffomla  Citrus, 
Canning  and  Freezing  Sweet  Com, 
Canning  Peach,  Hybrid  Seed  (Com), 
Macadamla  Nuts,  Macadamla  Trees, 
Pea,  Peach,  Peanut,  Pepper,  Popcom, 
Potato,  Prune,  Sugar  Beet,  Table 
Grape,  Tobacco  (Quota  Plan),  Fresh 
Market  Tomato  (Guarantedd),  Walnut, 
and  Nursery  Crop  Insurance 
Regulations  (respectively) 

AQENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Interim  rule  with  request  for 
comment. 

•UMMANV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Apple, 
Arizona/California  Citrus,  Canning  and 
Freezing  Sweet  Com,  Canning  Peach, 
Hybrid  Seed  (Com),  Macadamla  Nuts,      ' 
Macadamia  Trees,  Pea,  Peach,  Peanut, 
Pepper.  Popcom,  Potato,  Prune,  Sugar 
Beet  Table  Grape,  Tobacco  (Quota 
Plan),  Fresh  Market  Tomato 
(Guaranteed),  Wahiut  and  Nursery 
Crop  Insurance  Regulations  (7  CFR  Parts 
405,  409, 437,  451, 443,  455,  456,  416,  403, 
425.  445,  447,  422.  450,  430. 441, 435. 454. 
446,  and  406,  respectively),  effective  for 
the  1991  and  succeeding  crop  years,  by 
adding  a  mandatory  amendment  to  each 
\f  the  Crop  Insurance  Policies  set  forth 
in  the  Code  of  Federal  Regulations  part 
numbers  above.  The  intended  effect  of 
this  rule  is  to  provide  that 
notwithstanding  the  terms  of  the  crop 
insurance  policy  and  any  contract  for 
crop  insurance,  coverage  under  the 
terms  of  such  policies  will  be  effective 
subject  to  the  availability  of 
appropriations  for  the  1991  and 
subsequent  crop  years. 
DATES:  This  interim  rule  is  effective  on 
September  4, 1990.  Written  comments. 


data,  and  opiaioas<m  this  intsmenrie 
must  be wdianttsdniAi later  tbun 
November  3, 1990,  to  Ik  sure  of 
consideration. 

ADDRESSES:  Written  comments  on  this 
proposed  rule  should  lie -sent  to  Peterf. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Wa^nn^lon.  DC,  20B90. 
FOR  nWTH^RiMFORIBTION  CONTACT: 

Peter  F.  CoIeKSecretaiy,  Federal  Crop 
Insurance  Coloration,  tI.S.  Department 
of  Agriculture.  WaMagton.  DC  28^0, 
telephone  j(2^  447-3325. 
SUPPtEMENTARV  INFOKMATtON:  This 
action  has  been  reviewed  miderUSDA 
procedures  established  by  Depertmenteil 
Regulation  1512-1.  This  action  doeswrt 
\\J  ~      constitttteeGevenwastoiieiieed. 

currency,  clarity,  and  effactneaess  of 
the  rpgiilatinna  afffictfld  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  those 
regulations  is  contained  in  each 
regulation. 

David  W.  Gabriel.  Acting  Manager, 
FCIC,  {t\  ha^detemined  that  this  action 
is  not  a  major  rule  as  dsfmedlty 
Executive  Order  12291  iiecause  it  mil' 
not  result  in:  (a)  An  annual  effect  on^e 
economy  ef^OO  raiUieR  or  mora;  (b) 
major  incaeaaes  in  o«l  ar-jnices  Isr 
coBsumets,  indmdnsl  industriea,   . 
Fedend.  Stele,  er  local  goverBBBeBta,  of 
a  geogsapWcal  segioa;  or  ((^-stgnificaiir 
adverse  effects  en  coaipeisian, 
emplsHpent,  investment,  pnoducfivily, 
innov^ea,  or  die  afcttity  ef  U:S.'lMmed 
entemises  tn  uuiupete  with  faraisB- 
ba^  anterpciaes  ia<daiBestic  ^expert 
markets;  and  {Z]  certifies  that  diis  aetiaB 
will  not  iacrease  IkeFedetal  papenwbdi 
burden  feriBtBrtrtiisis.  small  businesses, 
and  other  pecsanssncl  will  mt  hnre  a^ 
significant  eeonemic  keqwot  da  a. 
subslaatial  number  ofsmaU  entities. 

This  action  is  exempt.tem  the 
provisions  of  the  Reftilatory  FlexihUity 
Act;  therefore,  no  Re^latnry  Fleidbility 
Analysis  was  prepared. 

Ttiis  program  is  listed  in  die  Cattdbg 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  t|i4ie 
pravieioBS  (rf^cec«tiMe<Mar  1072 
whitih  ro^iriws  iflteiguweiwiiiumati 
consvlMion  wtdi  Siarte  and  kicali 
ofHcials.  See  the  llblice  seteAed  to  7  CFR 
part  30IS,  siApart  V,  ^vbUhtd^m^m 
29115,  lune  24, 1W3: 

TSbiB^mcXkvm  is  not  iMupeded  te^Mwe 
any  siprifiewtimpaaten  drnqarfHyst 
the  human  environment  health,  and 
safety.  Ilmnefare.  aaithar  an 
EaMiwuMBtal  AsaasaaMat'nar  «n 
Environmeatal 
needed; 


ts 


FCTClieBBiwlfc  awMids  fte  Apple. 

Arizona/Califonaa  Citms,  CaaniiQg«ad 
FreeziQgSw«gtCani.€anBia|)ft     ^ 
Procesanf  «aach.  Hyhnd  Saad  <Csm); 
Macadamia  Muts.  Macadanaia  Ikees. 
Pea..Peach.i^BaaBL  Peppec  PepBaBSi 
Potato,  Rnam.  9i«ar  Beet,  lybieCiaape. 
TobaBoa^QDOta  JSaal.  Fce^  Maitet 
Tomato  (Guiiiarti  ist).  Wdoot  and 
Nmaeif  Crep  iMuraace  A^nladoBS  <f 
CIK  parts  465.  409,  437. 461^  44a.  4S8. 
456,  410,  403,  425,  445,  447,  422.  450,  43B. 
441. 43S,  454,  446,  and  406,  sespectvclyl. 
eifactive  ler  ^die  1891  and  soooeediBg 
crop  years,  to  provide  asaandalory^ 
amendmenetto  dH  praeisiaits  far  ^  . 
coverage  Asieia  4e  pnwide  iJurt, 
notwithfBtandkig  the  terms  of  the  os^ 
insurance -policT,  coverage  wiU  be 
effective  subject  to  the  av^Miflity  eC 
a^iopriatieits  for  Ihe  tl9t  and 
subse^pwiit  crop  years. 

The  Presidenf  s  budget  far  19M 
provides  for  die  cAiminadoRef  Aie 
Federal  Crop  Insur»ice  pregram  by  net 
funding  die  program  for  die  1991  fsnp 
year,  fai  view  of  "^  uncertainty  of 
Xyongressionfd  action  en  that  'budget 
proposal  PCIC  beiieves  it  is  neeessaij 
to  publish  a  rtde  requiring  an 
amendment  to  all  policies  restating  die 
general  nde  diatpubfic  programs  are 
subject  to  die  aradaWIity  of  fimds.  so  as 
to  put  all  parties  on  notice  that 
insurance  coveragts  may  not  be 
available  for  thel«91  crop  year. 
Equitable  principles  dictate  1hat  all 
parties  concerned  be  aware  of  die 
uncertainty  of  Insurance  for  the  19B1' 
crop  year.  Tlierefbre,  and  since  this  nde 
is  for  the  benefit  (rf  the  policyhoidec  the 
rule  is  pubtii^ed  as  an  Interim  Side 
without  oppothniity  for  prior  notice  and' 
comment. 

A  similar  mandatory  amendment  was 
added  1^  Interim  Rule  toriH 
endbrsementa  issued  by  FCIC  under  the 
General  Crop  Insurance  Rfifftlatians  f^ 
.  CFR  part  401)  and  published  in  die 
FederalResJMar  oalfVednesday., 
FehPuarf^  1990.  at  55  6971. 

lUs  aide  is  efieutive  an  Septesdwr  4., 
199a  ROCjs  soliciting  public  comment 
onfliis  proposed  juie  tor  66  days 
following  piddicatiaB  in  the  Eadai^ 
Registos.  Wrillen  oonunent  sbaukl.be 
sent  to  Peter  FL  Cole,  Cffiks  of  the 
ManagecBedacal  Crop  Insusaoce 
Coipecation.  room  4000,  SonUiBuiUliQg. 
U.S.  Dgpartiaenl  of  AflliculUua, 
WashiagtoB.  DC^e25a 

Ail!tKiitteB«ofluaeBts  caoeived 
purss  fit  4d  this  iatsrinnda  wi>  be 
available  far  public  iaapeottoB  and 
copyingia  theiSffiae^'lhc  Managec 
Federal'Caep  laaaHawoe  Gofpaaaliaai 
room  4000,  South  BuikiiflBi  IIS. 
Department  of  Agricultase.  VRaahinglimi 


DC  20296.  aurmgipegvtlar  vunHess  wows, 
Monday  diron^  Friday. 

This  rule  wHl  be  scheduled  for  review 
so  thataayaaendaMBlsBade  aaeessaay/ 
by  pdbAe«0a(uneRt  wfi  be  pdbfidhedia 
the  Vedevri  Ve^sler  as  iiuickiy  as' 
possible. 

Ust  of  Sufajacts  !■  7  CFR  Raits  4nL40«. 
406. 406. 41I.422.42S,  49II.4SS.  4S7,441, 
4a,  445. 446. 447. 456, 463.  454. 15%  sad 
456 

Crop  Insurance:  Peach.  Apple. 
Narsary  Crep.  AriaGaayCalifanMS 
CitiTM,  Pea,  Fetsta,  9mmi,  Sagar  flert, 
Tobaooo  IQaeta  Plan),  Caaategaaid 
Freezing  Sweet  Com,  Talde  Grape, 
Hybrid  Seed  fCora),  Pepper.  Wrinat 
Popcom,  Prune,  Cann'ing  ft  Processing 
Peach,  Fresh  Market  Temato 
(Guaranteed),  Macadaana  Miits..aiid< 
Macadamia  Trees  (wapectiwalyi. 

Interim  Rule 

Accordiogly,  pursuant  to  the  authority, 
contained  in  the  Fedecal  Crop  losuraace 
Act  as  araeodadi(7U.SXL  15ei«tsaf.). 
the  Fe^cal  Crap  <Bsasanee<2espaM<ioB 
hereby  amends  Ae  Ande,  Arisaaa/' 
CalifoBiia  Citrua.  Canaing  aBdraeeaiaB 
Sweet  Com,  Canning  ft  Processing 
Peach,  Hybrid  Seed  (Com).  Macadamla 
Nuts,  MaradandaTwes.  Pea,  Paafsh. 
Peanut  Pepper,  Popcorn,  Potata.  ftone. 
Sugar  Beet  Table  Qvpe.  TodHoaa 
(Quota  Plan),  Fresh  Maitet  Tanalo 
(Guaranteed).  Walnut  and  Nursery 
Crop  Insurance  Regulations  (7  CFR  parts 
405,  409,  437, 451, 443,  455, 4G6, 446. 461^ 
425,  445, 447, 422. 45a  43a  441. 435, 454. 
446,  and  406,  respectively!,  effective  for_ 
die  1991  sad  snooaedtafOMp  yeaas.  aa 
any  existing  carryawer  oontMOt  araew/ 
contract  for  the  1991  crop  year,  by 
adding  a  mandatoiy  amendment  lo  fne 
provisions  for  coverage  dierein.  T%is 
nde  amends  the  regulatiews  set  fardi' 
iierein  in  the  following  instances: 

PARTS  469. 40S.  406. 4et,  4«t.  422, 
425, 480, 485, 437. 441, 44S.  44^  448. 
447, 498, 4S1, 454, 495,  and  498 
[AMENOeD]      . 

1.  The  audiaiiily  citatiaBiDrTCnt 
parts  483, 496, 405, 408. 4M.  422. 42S.  436, 
435. 467..  4i4. 443. 446.446.447,  468. 48t, 
454. 4S5. and 456,  ualiiinaloi 
foHeuK 

AutiMcilr  7  V»^  laOB,  ISM. 


S4S&7an44i6J 

2.  7  CFR  455.7(d),  and  456.7fifl.  < 
amended  t»y  addbig  a  asw  paaapr^  28 
to  read  as  foUjws: 

20.  We>wi6ii<»mMiig  *b  tenns  ^f*B  <rop 
insuivwwpvBay  a»d'«ny«Mi(Nitf  fcrtmp 
insimnce  undar  IhaiuaidaiQDS'aMiia.pafli 


/ 


A 
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coverage  under  the  terms  of  mich  crop 
inaurence  pobcy  will  be  effective  eubject  to 
the  availability  of  appropriationa. 

11403.7. 40S.7. 40t.7, 41t.7. 422.7. 42S.7. 
43017. 43S.7. 437.7. 441.7. 443.7. 44S.7. 440.7. 
447.7. 4Sa7. 451.7.  Md  454.7    [AllMMM] 

3.  7  CFR  403.7(d).  405.7(d).  409.7(d). 
416.7(d).  422.7(d).  425.7(d).  43a7(d). 
43S.7(d).  437.7(d).  441.7(d).  443.7(d). 
445.7(d).  44e.7(d).  447.7(d),  45a7(d). 
451.7(d),  and  454.7(d).  and  are  amended 
by  adding  a  new  paragraph  21  to  read  as 
foUows: 

21.  Netwidutaiiding  the  terms  of  the  crop 
inaoruioe  policy  and  any  contract  for  crop 
insurance  under  the  provisions  of  this  part 
coverage  under  the  tenns  of  such  crop 
insurance  poUcy  will  be  effective  subject  to 
the  availability  of  appropriations. 

1400.7    [AiMndMl] 

4. 7  CFR  40e.7(d)  is  amended  by 
adding  a  new  paragraph  22  to  read  aa 
follows: 

22.  Notwithstanding  the  terms  of  the  crop 
insurance  policy  and  any  contract  for  crop 
insurance  under  the  provisions  of  this  part 
coverage  under  the  tenns  of  such  crc^ 
insurance  policy  will  be  effective  subject  to 
the  availabiUty  of  appropriations. 

Done  in  Washingtofa.  DC  on  August  27, 
199a 
DmrUKV.Gahial. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

,  [FR  Doc.  90-20673  nied  8-31-00;  8:45  am] 


7CFRPart409 
(AiiMndnMntNo.2;l>oe.Na77S5Sl      - 

Arizona-Caltomta  CHnio  Crop 
bwuranoo  Rvgutatlono 

AOCNCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Fmal  rule. 


t:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as 
final  rule,  an  interim  rule  which  was 
published  in  the  FeSaral  Regislaron 
Friday,  September  22, 1980.  at  54  FR 
38961.  The  interim  rule  amended  the 
Arizona-California  Citrus  Crop 
Insurance  Regulation  (7  CFR  part  400)  to 
change  the  date  by  which  insureds  are 
required  to  submit  reports  of  production 
for  insurance  purposes.  The  intended 
effect  of  this  lule  is  to  change  the 
incorrect  date  to  reflect  the  date  when 
such  information  t)ecomes  available  to 
citrus  insureds. 

■fvccnvi  DATt:  This  rule  is  eCfective 
September  4. 199a 

ran  PURTMrn  iHroimATlOw  contact: 
Peter.F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporaion.  U.^  Department 


of  Agriculture,  Washington.  DC  202Sa 
telephone  (202)  447-3325. 
tUPfLUMNTARV  MFOmiATION:  This 
action  has  been  reviewed  under  USDA 
procediues  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  K^ations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  remains  as  February  1. 
1994. 

David  W.  Gabriel.  Acting' Manager, 
FCIC  (1)  has  determined  that  this  action 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  because  it  will 
not  residt  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
constuners.  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  certifies  that  this  action 
wiU  not  increase  the  federal  paperworii 
burden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Friday,  September  22, 1989,  FQC 
published  an  interim  rule  in  the  Fadsval 
Register  at  54  FR  38961,  amending  the 
Arizona-California  Citrus  Crop 
Insurance  Regulations  (7  CFR  part  409) 
to  change  the  incorrect  date  by  which 
insureds  are  reqtilred  to  submit  reports 
of  production  for  instvance  purposes  to 
reflect  the  date  when  such  information 
becomes  available  to  citrus  insureds. 

Written  comments  were  solicited  for 
60  days  after  publication  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendment  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 


No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Fart  409 

Crop  Insitfance;  Arizona-California 
Citrus. 

Final  Rule 

Accordingly,  the  interim  nde 
published  in  the  Federal  Register  on 
Friday,  September  22. 1989,  at  54  FR 
38961,  is  hereby  adopted  as  a  final  rule. 

Authority:  7  U-S-C 1508. 1518. 

Done  in  Washington,  DC,  on  August  27, 

igoa 

David  W.  Gabriel. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  90-20674  Filed  8-31-90: 8:45  am] 

BHJJNQ  coos  S41S 


7CFR  Part  422 

[Amendment  No.  4;  Doc.  Na  73078] 

Potato  Crop  Insuranca  Regulationa 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 


;  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Tuesday,  October  24, 1989.  at  54  FR 
43276.  The  interim  rule  amended  the 
Potato  Crop  Insurance  Regulations  (7 
CFR  part  422)  to  change  the  date  for  the 
end  of  the  insurance  period  for  potatoes  in 
Delaware.  Maryland,  and  New  Jersey. 
The  intended  effect  of  this  rule  was  to 
change  an  incorrect  end  of  insurance 
period  date  to  reflect  the  farming 
practices  for  potatoes  in  such  states. 
EFFECnvc  date:  This  rule  is  effective 
September  4, 1990. 
TOR  nmTHEII  INFOmiATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricuilure,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
OUPPLEMENTARV INTOIIMATION:  This 
action  has  been  reviewed  under  U^A 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  remains  as  February  1. 
1994. 

David  W.  Gabriel.  Acting  Manager, 
FCIC  (1)  has  determined  that  this  action 
is  not  a  major  rxile  as  defined  by 
Executive  Order  12291  because  it  will 


Federal  Register  /  Vol.  55,  No.  171  /  Tuesday.  September  4.  1990  /  Rules  and  Regulations       35889 


not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
biu'den  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday,  October  24, 1989,  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  54  FR  43276,  amending  the 
Potato  Crop  Insurance  Regulations  (7 
CFR  part  422]  to  change  the  end  of 
insurance  period  for  potatoes  in 
Delaware,  Maryland,  and  New  Jersey  to 
more  accurately  reflect  the  farming 
practices  for  potatoes  in  such  states. 

Written  comments  were  solicited  for 
60  days  after  pubUcation  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendment  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  tt2 

Crop  insurance;  Potatoes. 

Fmal  Rule  ' ' 

Accordingly,  the  interim  rule 
published  in  the  Federal  Register  on 
Tuesday,  October  24, 1989,  at  54  FR 
43276,  is  hereby  adopted  as  a  final  rule. 

Authority:  7  U.S.a  lEp6, 1518. 


Done  in  Washington,  DC  on  August  27, 
1990. 

David  W.  Gabriel.  ' 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  90-20675  Filed  8-31-40;  8:45  am] 
-aiUJNQ  COOC  *4ie-0S-M 


Agricultural  Marketing  Servic* 

7  CFR  Part  910 

[Lemon  Reg.  733]  ^ 

Lemona  Grown  In  Callfomla  and 
Arizona;  Limitation  of  Handling 

AOENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  from 
September  2  through  September  8, 1990. 
Consistent  with  program  objectives, 
such  action  is  needed  to  balance  the 
supplies  of  fresh  lemons  with  the 
demand  for  such  lemons  during  the 
period  specified.  This  action  was 
recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECTIVE  DATES:  Regulation  733  (7  CFR 
part  910)  is  effective  for  the  period  from 
September  2  through  September  8, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  Specialist 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  Pepartment), 
Room  2524-S,  P.O  Box  96456, 
Washington,  DC  20090-6458;  telephone: 
(202)  475-3861. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  910  (7  CFR  part  910],  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  imder  the  Agricultiu^l 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  %vith 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order- 
12291  and  has  been  determined  to  be  a 
"non-major"  rule.' 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 


action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  ptvsuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thiis,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  tmder  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers  in' 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2) -as  diose  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
niuiber  of  growers  located  over  a  wide 
area.  The  Committee's  estimate  of  1990- 
91  production  is  40,834  cars  (one  car 
equals  1,000  cartons  at  38  pounds  net 
weight  each),  as  compared  with  37,681 
care  during  the  1989-90  season.  The 
production  area  is  divided  into  three 
districts  which  span  California  and 
Arizona.  The  Committee  estimates 
District  1,  central  California,  1990-91 
production  at  6,495  cars  compared  to  the 
4,158  cars  produced  in  198»-90.  In 
District  2,  southern  California,  the  crop 
is  expected  to  be  25,700  cars  compared 
to  the  24,292  cars  produced  last  year.  In 
District  3,  the  California  desert  and  .  /* 

Arizona,  the  Committee  estimates  a 
production  of  9,639  cars  compared  to  the 
9,436  cars  produced  last  year.  The 
National  Agricultural  Statistics  Service      \ 
will  publish  on  October  11, 1990,  an  ^ 

estimate  of  the  1990-91  lemon  crop. 

The  three  basic  outlets  for  CaUfomia- 
Arizona  lemons  are  the  domestic  fresh, 
export,  and  processing  markets.  The 
domestic  (regulated)  fresh  market  is  a 
preferred  market  for  California-Arizona 
lemons.  The  Committee  estimates  that 
about  44  percent  of  the  1990-91  crop  of 
40,834  cars  will  be  utilized  in  fresh 
domestic  channels  (17,900  cars), 
compared  with  the  19139-90  total  of 
16,600  cars,  about  44  percent  of  the  total 
production  of  37,881  cars  in  1989-90. 
Fresh  exports  are  projected  at  22 
'  percent  of  the  total  1990-91  crop 
utilization  compared  with  22  percent  in 
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1080' 00.  Processed  and  other  mes 
would  account  for  the  residual  34 
percent  uuinpansd  with  M  percent  of  the 
1989-90  crop. 

Voluiue^ieginairuns  bsaeDnuni  (ne 
autnorfty  oTAe  Act  and  Marie  tingf 
Order  No.  9W  an  ntanded  to  pnivhle 
beiients  tcr  growers  and  cuiisuuierB. 
Reduced  ffQctoafione  in  sopptMS  and 
prices  mutt  Bont  legunitfaig  snipping 
levels  and  mubioule  to^  a  mere  stawe 
market.  The  iiileiit  of  reguhilion  is  to  . 
achieve  e  more  eves  nsnbiftfoB  of 
lemons  in  the  market  thrpughoi^  t&«rv^ 
rseason  ntd  to  avoid 

'  fiuctuatioiie  in  BuppHes- 
andi 

I  on  thcCaani&tee^v  i 

provided  bf  Ite  CeniniiWm,  and  other 
infon— H—  avattsMa  l»  the 

the  fegatoioiia  aia  anpetted  to  be  aiore 
thaa  ofbet  by  the  potentfal  of 
regukslii 


EBnrketing 
ordev  aiv  i  etiaiied  bjr  tfaa  Cbaiaiitt^ 
from  handlers  of  lenona.  However, 
handlers  ia  tan  may  rsqaire  iadnkiBai 
groweta  to  irtihae  eertais  reporting  and 
ref  oariiisf  piag  pcaclioea  ta  enable 
handlcia  ta  catrjr  oat  their  fanctkaw. 
Ck>sts  incarted  by  haadlera  in 
connectkia  with  lecerdkeeping  md 
repeating  reqairenenta  Btay  be  paesad 
on  to  growers. 

The  Committee  sahaoHted  its 
mariietiag  polky  for  the  HM>M  season 
to  the  U.&.  Departeent  ef  Agricnlture 
(Departiaentl  oa  Jane  m  The  mariwting 
pobcy  discussed,  aaaag other  things^ 
the  poteatial  uaa  of  vakma  and  sise 
regaladaas  for  tfaa  uwaiag  season.  The 
Coaaaiittee  coasidesed  die  uaeof  vehuae 
regnlj^on  for  tfaa  season.  Thia 
marketing  poUcy  ia  available  bom  tha 
Committee  or  14s.  Rodrigues.  The- 
Department  revieaied  tlMt  policy  with 
respect  to  adrainUtraMve  requirements 
and  regplatory  alteniativeain  order  to 
determine  if  ^e  use  of  volume 
regulations  would  be  appropriate. 

The  Coauaittee  met  pubUcly  oa 
August  28^  1900.  in  Los  Angeles, 
Califorata,  to  consider  the  ciirrent  and 
prospective  concfitiens  of  supply  and 
demand  and  unaaiaously  leconunended 
that  310,000  cartons  w  the  quantity  of 
lemons  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  hi  its  deliberations 
were  nmipiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  iidormation  {Deluded, 
but  was  not  limited  to,  price  data  for  the 
previous  week  bom  Department  market 


news  reports  and  other  sources,  the 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions, 
weather  and  transportatton  conditions, 
and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  die 
Committee  s  recommendaooB  ia  ngRt  of 
the  Committee's  projectiona  as  set  forth 
in  its  1990-91  marketing  poRcy.  This 
recommended  amount  is  21  J)00  cartana 
above  the  estimated  projections  in  the 
revised  shipping  schedule^. 

During  the  week  ending  on  August  25. 
-1900.  shipments  af  lemons  to  fresh 
domesticLaiwkets,  iacloding  Canada, 
totaled  SlXOOO-cutons  compared  with 
288,000  cartons  sliil>ped  during  the  week 
ending  on  August  26, 19^.  Export 
shipments  totaled  14O,00Q^i»rtDns 
compared  with  134.000  carwaa  shipped 
during  the  week  ending  on  Au^iat  28, 
1980.  Processing  and  other  uses 
accounted  for  283,000  cartons  camped 
with  108.000  cartons  shipped  during 
week  ending  on  August  28. 1989. 

Fresh  domestic  shipments  to  date  for 
the  1990-01  season  total  1,213,000 
cartons  compared  widi  1.188,000  cartons 
shipped  by  tills  tiioie  during  the  1989-90 
season.  Export  shipments  total  558,000 
cartons  compared  with  624,000  cartons 
shipped  by  diis  time  during  1989-90. 
Processing  and  other  use  shipments  total 
1,027,000  cartons  compared  widi  527,000 
cartons  shipped  by  this  time  during 

For  the  week  andfog  OB  Aagmt  2S, 
1980,  regulated  shipraents  of  femaas  la 
the  beah  domestic  market  were  313,000 
cartona  oo  an  adjusted  aHotmest  ai 
3C'4)0O  cartons  which  resulted  is  net 
imderahipme^a  of  MJBOO  cartons. 
Regulated  shipments  ff^  tha  carreat 
weak  (Aa9»t  20  dirovtgfa  September  1, 
1990)  are  estanatad  ai  320^800  cartons  on 
an  adfaeted  attotawat  of  913.001)^  cartons. 
Thus,  undershipments  of  23,800 fartons 
could  be  earned  over  into  the  utetk 
endmg  oa  Septmnber  8, 199a  1^\. 

The  average  ixkh.  shipping  pa>at  price 
for  the  week  ending  oa  August  25. 1990. 
was  d2.43  per  carton  baaed  on  a 
reported  sales  volume  of  311,000  cartons 
compared  with  last  week's  average  of 
$11J0  per  carton  on  a  leportled  sales 
volume  of  287,000  cartons.  The  1990-91 
season  average  fab.  shqiping  point 
price  fa  date  is  $12.77  per  carton.  Tha 
average  fjoJb.  shipping  point  price  for 
the  week  ending  on  August  28. 1989,  was 
$14.40  per  carton:  the  season  average 
f  o.b.  shipping  point  price  at  thia  time 
during  1989-90  was  $14.10  per  carton. 

Hie  Dbpartmenf  s  Market  News 
Service  reported  that,  as  of  August  28, 
demand  for  lemons  of.  all  sizes  and 
gradeais  moderate.  The  maricef  is 
"about  steady"  for  all  grades  and  sizes 


of  lemons.  At  the  meatfaig;  one 
Commtttee  member  commented  Ihaf 
movement  on  first  and  second  grade 
friiit,  especially  targe-sized  lemons, 
iiicreasett  The  member  also  stated  that 
there  is  some  nwentory  Emtld-Dp  on 
small-size  lemons  (208^8  and  smaller). 
That  member  as  well  as  another 
member  mentioned  the  need  ta  maintain 
an  orderly  market,  especially  in  the 
transftidnal  period  between  IKstrict  2 
and  District  3  which' is  about  to  begin. 
The  Committee  unaaimously 
recoamiended  volume  regobtian  for  die 
period  froi^^September  1  throagh 
Septembd^8,190a 

Based  apon  fresh  utitizatian  levels 
indicated  Xfg  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  Califomip-Arizona 
1990-01  season  average  fresh  on-tree 
price  is  estimated  at  $9.54  per  carton, 
116  percent  of  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price  of  $8.20  per  carton.  The  CaHfomia- 

na  1989-90  season  average  fresh 
on-tree  price  is  estmtated  af  $ft53, 114 
percent  of(u0  projected  season  average 
fresh  on-tree(parity  equivalent  price  of 
$7.47  per  jCarton. 

LiBBfing  thaauanfity  of  lemona  that 
,ippe«rduring  the  period  from 
r  2  dirougb  September  8, 190a 
consistent  with  the  provisiiuis 
of  the  mdiketing  order  by  tending' to 
establish  and  maintain,  in  the  mterest  of 
producers  a^d  consumers,  an  orderly 
flow  of  lemdns  to  market. 

Based  on  aonsiderationa  of  supply  and 
market  conditions,  it  is  found  that  this 
action  wiD  tend  to  effectuate  the 
declared  JM>liry  gf  tha  AcL 

Based  on  tha  abova  iafotmatioa,  the 


may  be  I 
Septemt 
would  hi 


ihas 

I  of  this  rule 
leant  economic 
:  number 


Administrator  of  I 
determined  that  i 
will  not  have  a  si[ 
impact  on  a  subst 
entities. 

Pursuant  to  S  U.S.( 
found  and  determined 'l 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminaiy  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  caasa  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  ia 
the  Fedbcal  RegMas-  This  is  because 
there  is  insufficient  time  between  the 
date  when  intewaatioB  bacame 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  additioa,  nuaket  fadbrraattoa 
neecled  for  the  forandatioB  of  the  baeir 
for  this  action  was^not^ailable  until 
August  28, 1990,  a|id  this  action  needs  to 
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segments  and  establishes  similar 
requirements  in  the  olive  import 
regulation  to  bring  that  regulation  into 
conformity  with  die  domestic 
requirements.  The  grade  and  size 
requirements  are  the  same  as 
implemented  last  season.  Olives  used  in 
limited  use  styles  are  too  small  to  be 
desirable  for  use  as  whole  or  whole 
pitted  canned  olives  because  their  Hesh- 
to-pit  ratio  is  too  low.  However,  they  are  ' 
satisfactory  for  use  in  the  production  of 
limited  use  styles.  Their  use  in  such 
products  over  the  years  has  helped  the 
California  olive  industryjneet>die 
increasing  market  needs  of  the  food 
service  industry.  Theoequirem^nts  for 
domestic  olives  were  unanimdusly 
recommended  by  the  California  Olive 
Committee  (committee),  which  works 
with  the  Department  in  administering 
the  marketing  order  program  for  olives 
grown  in  California.  The  establishment 
of  s[uch  requirements  for  imported  olives 
part  910  continues  to  read  as  follows:  _^^^quired  pursuant  to  section  8e  of  the 


be  effective  for  the  regulatory  week 
which  begins  on  September  2, 1990. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  hi  7  CFR  Part  910 

Lemons,  Marketing  agreements,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part:910  is  amended  as 
follows:  I 

PART  S-f^-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 


i  Audioiity:  Sees.  1-ia  48  Stat  31,  as 
lamended:  7  U.S.C.  601-8^1. 

\   2.  Section  910.733  U  added  to  read  as 
follows; 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§ 910.733    LMnofiRegulation 733. 

The  quantity  of  lemons  grown  hi 
Californi9  and  Arizona  which  may  be 
handled  during  the  period  from  __ 
September  2  through  SeptemDeTs,  1990, 
is  established  at  310.000  carton 

Dated:  August  29, 1960. 
Ronald  LQoffl. 

Acting  Deputy  Director;  Fhiit  pnd  Vegetible 
Division. 

[PR  Doc.  90-20787  FUed  S-^1-^0;  8:45  am] 
>iNJJNa  cooc  S410-0a-«  rr 
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7  CFRf arts  932  and  944 
[Dockat  No.  FV-«0-1$tlFR] 

m^  Ollvas  Grown  In  CaHfomia  and 
Imported  Olives;  Inlarim  Final  Rule 
Establishing  Grade  and  Size 
Requirements  for  Umtted  Use  Stytea 
of  Calif omia  Procsossd  Olives  for 
1990-91  Season,  and  Confonning 
Changes  In  ttie  Oihre  Import 
Regulation 

AOCNCV:  Agricultural  Mariceting  Service. 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

summary:  This  hiterim  final  rule 
establishes  grade  and  size  requirements 
for  California  processed  olives  used  in 
the  production  of  limited  use  styles  of 
olives  such  as  wedges,  halves,  slices,  or 


Agricultural  Marketing  Agreement  Act 
of  1937. 

DATES:  This  interim  final  rule  becomes 
effective  September  4, 1990.  Comments 
which  are  received  by  October  4, 1990 
will  b9  considered  prior  to  issuance  of  a 
.miairule. 

addresses:  Written  commjents 
concerning  this  rule  should  be  submitted 
in  triplicate  to  the  Docket  Clerk,  F&V 
Division,  AMS,  USDA.  P.O.  Box  96458, 
room  2525-S,  Washington,  DC  20090- 
6456.  All  comments  siil^itted  will  be 
made  available  for  publi^  inspection  in 
the  above  office  during  regular  business 
hours.  Comments  shoidd  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  niRTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96458,  room  2530-S,  Washington, 
DC  20090-8456;  telephone  (202)  475- 
3862. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No.  932 
(7  CFR  part  932),  as  amended,  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  801-674). 
hereinafter  referred  to  as  the  Act 
lliis  interim  final  rule  has  been 
reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  die 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businessea  will  not  be  unduly 
or  disproportionately  burdened. 
Nfarketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  smaU  entitiy 
orientation  and  compatibility. 

There  are  sev.en  handlers  of  California 
olives  subject  (3  regulation  under  the 
order  and  approximately  1,400 
producers  in  California.  Approximately 
25  importers  of  olives  are  subject  to  the 
olive  import  regulation.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  Most 
but  not  all  of  the  olive  producers  and 
importers  may  be  classified  as  small 
entities.  None  of  the  olive  handlers  may 
be  classified  as  small  entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
*  scattered  throughout  California  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1989,- 
about  66  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  34 
percent  from  the  Sacramento  Valley." 

Olive  production  has  fluctuated  fit)m 
a  low  of  24,200  tons  during  the  1972-73 
cropjrear  to  a  high  of  146,500  tons  during 
the  1982-83  crop  year.  The  committee 
indicated  that  1989  production  totalled 
about  118,990  tons.  The  various  varieties 
of  olives  produced  in  California  have 
alternate  bearing  tendencies  widi  high 
production  one  year  and  low  the  next 
The  industry  expects  the  1990-91  crop  to 
.  be  about  90,000  tons. 

The  primary  use  of  California  olives  is 
for  canned  ripe  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d'oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  California 
olives  are  exported. 

This  action  wiU  allow  handlers  to 
market  more  olives  than  would  be 
permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additional  opportunity  is  provided  to 
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maximiza  tlie  uae  of  the  ChBforma.  oIh» 
supply,  ra«Ift&te  mdd^expannbn^and' 
benefit  botR  ^oweiv  andfaamflen. 

The  mtterim  ndv  nuxBIivs  §*  fSZlS?  of 
Sut^arf-Rtrievand  RiegufBfhnra  (7  CFR 
932.108-932.161),  The  modification 
establishev  grade- and  sizevgiriafioas 
for  1990-91  croir  Rnrited  use  size  ofives. 
Th^  luuuilicatiun'  is  issued  puisuairt  to> 
paras^tph  (aK3f  of  19^5?  of  titr  order. 
This  rule  alsc  mains' neeesscny 
conforming' changes  in'  tfie  ofive  input  t 
regulation  fDlive  Regiriathm  Ir  7  CFH 
944.401):  Theinpert  regufefiDn  is  fseaed 
pursuant!  to-  secttoR  8e  of  tfw  Act. 
Section  Se-proviidesiitat  whenever 
gradCr  size,  qualKjr,  otBtatmity 
provisions  are  is  effeeH  far  specified 
comnocMeSt  iiwAidMiy  oUresv  under  a 
marketing  ovden  the  same  or 
comparable  rc^uirensnts  mast  br 
imposed  oir  tha  ioiportsu 

Pacagrapb  M|3^  (rf  1 932:52  of  dkr 
marketing  ordta'proTidestfaatptoesaeed 
olives  smailerthani  the  sizes  prsserSied 
for  whole  and  whale  pitted  st}rle*  may 
be  usedibr  limitad  uses  if  reeoaananded 
by  the  committee  and  approved,  by  tiw 
Secr^aiy.  The  siaes  me.  specified  in 
tenae  o£  minimum:  waigbts  far  iadividaa) 
olives  in  various  size  cat^orics.  The 
section  further  provides  for  the 
establishment,  of  siae  tolerances. 

To  allow  handlers  to  taka  advantags 
of  the  strong  markelfor  halved, 
segmented,  sliced,  aad  chopped  caaned 
ripe  olives,  the  committee  recoouaaaded 
that  grade  and  size  tet^uiferaents  agaia 
be  established  fca  Uraited  use  ohves  for 
the  1990-91  crep  year  (August  1,^  1990 
through  )uly  ^l,  1901).  The  grade 
requixements  are  the  same  as  those 
applied  during  the  1990-91  crop  year,,  as 
are  tha  sizea  and  iha  size  tolerances. 
Permitfing.  handlers  to  use  small  olivea 
in  the  production  of  limited  use  style 
canned  olive&  will  have  a  positive 
impact  on  industryretums.  In  tha 
absence  of  this  action,  the  ondoaized 
fruit  would  have  to  be  used  foe  non- 
canning  uses,  like  oil,  for  which  returns 
are  lewer.  Except  for  the  changes  * 

necessary  ia.  the  effective  date,  the 
provisions,- hereinafter  set  forth  in 
{  932.153,  are  the  same  as  those 
established  last  season. 

Paragraph  (b](12)  of  S  944.401  of  tfie 
olive  import  regulation  allows  fanported 
bulk  oflves  which  do  not  meet  the 
minimom  size  requirements  for  canned 
whole  and  whole  pitted  ripe  oftves  to  be 
used  for  limits  use  styles  if  they  meet 
specified  size  requirements. 
Continuation  of  the  limitad  ose 
authorization  for  Califamm  ofives  by 
this  interim  rafe  reqrrires  tfiat  simtlar 
changes  be  made  in  pfwagraph  (b)fl2|  of 
S  944.401  to-keep^tfte  import  regufation 
in  conformity  with  the  applicable 


domestic  requiremeiitk.  These 
conforming  changes  wflF  benefit 
imporiters  because  they  wdt  be  abfe  to 
import  small-sized  olives  for  Kmiterf  use 
during  the  1990-91  season  which  ends 
July  31. 1991. 

Based  on  availablie  information,,  the 
Administeator  of  the  AMS  has 
detecmined  tiiat  thia  cMitioa  wUI  not  have 
a  significant  econoaiic  impact  on  a 
substantial  number  of  smaD  eatities 
because  it  provides  handlers  and 
importers  mote  marketing.  flexibiOty, 

After  cemideratioa.  of  all  relevant 
matter  preaeuted,  the  infarmatioaand 
recoBuaeadations  subautted  by  the 
committed;,  and  ether  available 
infonaatiani.  it  is  found  dial  authodzing 
the  uae  of  smafle:  obves^ia'  the 
productiea  of  bniited  use  styles  will  tend 
to  effecttaate  the  declared  policy  eithe 
Act. 

Pursuant  ta  &  UiS.C.  S53^  t(  is  fbond 
and  determined  that  uftoa  good  cause  it 
is  impractieafale,.  unnecessMy,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  pries  to  putting  thia 
rule  into  effect,  and  that  good  cause 
existe  for  not  pestpening  the  effective 
date  of  this  action  until  30  day»  after 
publication  in  the  Federal  Register 
because:  (1^  Cfunpliance  with  thia  action 
wiil  require  no  special  preparation  by 
handlers  and  importers;  (2);  it  is 
important  that  these  requirements  apply 
to  as  much  of  the  1990-91  marketing 
^sea^pa  as  possible;  (3)  the  olive  imftert 
requireraraits-are  mandatory  under 
section  8e  ef  the  Act;  [4]  thia  action 
relieves  restrictions  on  handlers  and 
injporters;  and  (5)  the  rule  provides  a  30>- 
day  comment  period,  and  any  comnieats 
received  will  be  considered  prior  to 
finalization  of  this  intenm  final  rule. 

List  of  Sn^eetft 

7CFRFart932 

Marketing  agreements,  Olives, 
Reporting  eind  recordkeeping 
requirements. 

7CFRPart944 

Avocados,  Food  grades  and 
st«idards,  Grapefruit,  Gtvpes,  Imports. 
Limes.  Olives^nd  oranges. 

Foe  ttie  rcasona  set  fortbia  the 
preamble,  7  CFR  part*  932  ami  944  ase 
amended  as  folhnw.^ 

Note:  These  sections  wiff  appear  to  the 
Code  of  Federal  Regulations. 

1.  The  auftasity  citotianaifQr  7  CFR 
parts  932  and  944  coatiaue  to  read  aa 
foUowse 

Authoctir  Sees.  l-1ft  4S8t8t. »,  ■» 

amended:  7  U.S.C  601-674. 


PART  932M)UVES  QROWITIir 
CAUFOfmiA 

2.  SesttoR  9a22Sat  iai  wriaed  IB!  Bad ) 
folic 


S932.1S3 

requirements  for  procaaead  W(fc-OT  crop 

year  olives  tar  ImfCetf  use. 

(a)  Crade^  On  and  after  September  4, 
1990,  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  ef  limited  ase  stjyJer  of 
canned  ripe  elives  i£  sudi  olives  wen 
processed  after  July  31, 190a  and  meet 
the  grade  requirements  specified  iii 
paragraph  (a)(1)  of  (.932.52  as  modified 
by  S  932.149. 

(b)  Sizes.  On  and  after  September  4. 
1990,  any  handler  may  use  processed 
olives  in  dlepradnctian  of  limited  uae 
styles  of  canned  ripe  olives  if  such 
olives  were  harvested  during  the  period 
August  1, 1990,  through  July  31. 1991,  and 
meet  the  following  requirements: 

(1)  The  ivocessed  olives  shall  be 
identified  and  kept  separate  and  apeol 
from  any  olives  harvested  before  AugasI 
1, 1990.  or  after  July  31, 1991.  ^ 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barotini,  or  SL  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigb  l!/9B>  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot.  or  sablot  may  be 
smaller  than>  1/99  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,.  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  1/140  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/140  pound. 

(4)  Variety  Group  2  olives,  except  tiie 
Obliza  variety,  shall  be  of  a  size  which 
individnally  weigh  1/180  ponnd: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/180  pound. 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  which 

^tadividuaffy  weigh  1/146  pound: 
Provided.  That  no  morethtm  3B  percent 
of  the  olires  in  any  lot  or  snUot  nay  be 
smaller  ttian  1/140  pound. 

PART  944— FinilTSt  mpoRr 
REGULATIONS 

5.  Section  944ulin  is  amended  by 
revising  the  introductory  text  of 
paragraph  tb}(12)  to  read  as  foUowac 

fl  M4-401    OMwa  napiilstlnn  1 

•        ♦        «        *        • 

(12)  faspofted  buttc  ohves  when  usen 
in  the  praductien  ef  canned  ripe  ofivaa  ' 
must  be  inspected  and  certified  as 


/  VoL  S5.  Na.  m  f  Tuesday.  Septembef  4.  WW  /  9iiim  ani  WegufuBw 


prescribed  in  fliis  aecSon.  Imported  bulk 
oRves  wfiidk  do  not  ueel  Ae  apiAtaMB 
miainnnn  size  requheiuenta  ipeURed  in 
paiagrapln  t^lfZ)  ftiuui^fMt^t'^^ 
section  may  be  inported  derinf  the 
period  Septeaiber  4.  ISMt  I^RiusJt  fidy 
31, 1991.  for  Bud  ted  ate.  Ixd  any  socn 
olives  so  used  shall  not  be  smaller  (ban 
the  fuHuwing  apfncaMfe  BiiuinaRi  sizk 
•       »       •       •       • 

Dated:  Augustfl;  19t^ 
Robafl  C  Ksaoey. 

Deputy  Dinctar^  Fruit  tad  Vegetable 
Division. 
[FR  Doc.  90-20742  FOed  S-Sl-SO:  8:45  am) 
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Handling  R««uiatlon  for  Caiary  Qrawn 
In  Florida 


AOener  Agrieidtan 

USDA. 

action:  Final  nde 


11 


Manccfisig  Seivtce. 


SUMMAinr.  This  actian  sstaUiriws  the 
quantity  of  Flarida  celery  wUdi 
handlers  nay  slop  ta  fresh  markets 
during  the  1990-91  marketiag  season  at 
e.78IJ36  crates  CO- KM)  pasceart  of 
predacan'  base  quanAffias.  His  final 
rule  is  intcKlad  to  lesul  stability  ta  the 
iatetcy  and.  thna.  lidiito  paovide 
conaoaseia  with  an  adeqaate  sopfly  ef 
the  pradoct  As  in  past  maricetiag 
seasons,  dn  liuiilallan  oa  the  quantity  ef 
Florida  celery  haaiHBd  fsr  facsk 
shipment  is  ncrt  expected  ta  veskict  the 
quantity  of  nonia  aelery  actaaUy 
produced  or  shipped  to  freA  Bsarfcets. 
since  prodactian  aad  sUpmeBts  are 
aatidpated  to  be  less  than  the  alk»tnient. 
This  asHao.  was  receaaaneaded  by  the 
Florida  Cekry  CemariUee  (GoaMBtttee). 
the  agency  responaiUe  far  local 
administrstioB  of  die  order. 
■TPIcnvi  DATtC  Septen:iber4. 1990. 
FOR  FURTHER  INFORMATION  CONTiMrr. 
Sheila  Yeung.  Marketing  Specialist, 
Marketing  Older  Admiaistratiea  Brandi. 
Fnit  and  Vegetable  Divnion,  AMS. 
USDA,  Room  2SZS-6,  P.O.  Bex  964SB. 
Wa«^Hr«tan,  DC  2«0(V«ffie!  teiephonr. 
(202)475-59^. 

SUFPttMeiTTART  MIPORWATIOII.  This 
final  rote  is  nsuedonderMaAetii^ 
Agreement  and  Order  No.  90f  (7  CPR 
part  9e7j.  both  as  sBieiided,  regnlethig 
the  handling  of  cefery  grown  in  Florida. 
The  order  is  eflecHve  under  tiie 
Agi'fcuftural  Mailceting  Agreement  Act 
off  1987.  as  aawnded  t7  O.S.C.  9OT-674). 
hereinafter  leferred  to  as  d»  Act. 

This  final  nde  has  been  reviewed  by 
the  U.&  Department  of  AgrtCTdtare  in 


acun  dance  with  Depai  tuientai 
Regulation  No.  ISta-l  and  theqjierta 
coiitaiaad  la  laaaatfiw  OsdsrWI  mm 

mataTfule. 
fteiaant  ta  MvahaasanU  setiM*  ia 

the  Regulatory  FlexibS^  Act  (HF)M>  ^ 
AdmUatoator  ef  dM  Africaltani 
MKlca«av  Safvica  (AMS)  baa 
coasidaiad  dH  acaaandc  inpact  af  Ail 
flaal  raia  o»  sbmB  eaffilias. 

The  paipaaa  a(  dK  RFA  is  ta  Bl 
regidatsvy  aetioas  ta  dw  scale  of 
business  sul^act  ta  sacb  acOoaa  ia 
that  smaQ  basteesses  wdiaptbe  undaif 
or  disproportianately  burdned. 
Marketiag  erders  isned  pacsaanltalha 
Act.  and  rales  issaed  disraandee.  an 
unique  in  that  dey  an  beoa^it  abaat 
dwMflb  9«ap  acdaa  ef  eaaaadatty  saull 
entities  acting  so  their  oara  bahaU. 
TImis.  both  sUtakes  bars  sraalt  entity 
orientation  and  compatibility. 

There  are  an  cstnaated  7  banders  el 
celery  grown  ia  Florida  sul^ect  to 
regaUtiea  under  t&e  cebry  nnricetiag 
ocder,  and  approximate^  13  pvoAavcs 
of  celery  in  tiie  production  ana.  Snatt 
agricnltarai  producers  bove  been 
defined  by  dieSanU  Buabiess 
AdnmistratiaQ  (13  CFR  121.2)  as  dnse 
haviag  annual  receipts  of  less  thaa 
tS90.09ft  and  smal  agncabarri  sevice 


firms  are  defined  as  dmse  Isbae  aoaaal 
receipts  are  less  than  $3,980,099,  The 
majority  ef  celery  bandloa  and 
pre«iau8is  may  be  dassificd  as  saistf 
entities. 

Tbis  &ia)  nde  is  based  apon  the 
recommendation  and  infonnatiea 
submitted  by  dK  Conadttee  and  upon 
odier  avadabla  information.  TTie 
Cennnittee  met  on  June  12. 1999,  md 
recoanaended  a  aiaiiceteWe  qustli^  «* 
6,789,739  oa4c8  of  fresh  celery  for  Ifae 
1980-91  Biarketing  season  beginnii^ 
Augast  1, 199a  Ad^tiooaUy.  a  urafana 
percentage  of  100  percent  was 
recoanaended  irfdch  adows  each 
prodaeer  registered  parsaaaA  ta 
i  967  JTtO  <d  die  order  to  BwrkeA  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1999- 
91  supplies  and  prospective  demand. 
As  requirod  by  \  987.87(d^  of  die 
order,  a  reserve  of  9  percent  (407.394 
crates)  ef  die  1989-99  total  base 
quantHSes  is  audiorized  for  new 
producers  and  increases  for  existing 

producers. 
The  fmal  rale  will  Bant  die  quaamy  ef 

Florida  celery  which  haadlers  aiay 

pvdiase  froni  prodacers  pnd  sldp  te 

fresh  Diaricets  during  die  W99-91 

maricedng  season  to  9,789;739  crates. 

Tins  Btarictabie  qeantfty  is  kJenHcafl  to 

die  M99^90  marketaHe  qaeatity  and  ib 

about  17  percent  more  than  die  average 


lamiber  of  dates  amaefBdlresli  omng 
the  1989-98  dmnigh  1SB9-89  seasons.  It 
is  expected  that  (he  BJB9738  crate 
Barketabia  qpandty  wfll  be  above 
actual  sidpBieRts  fbrtliet99d-91  season. 
Thus,  the  aj89738  crate  ataifotaWe 
quantity  is  not  expected  to  restrict  die 
ainuunt  of  Ffasida  celery  wtifi^  grawers 
produce  or  the  amuiuA  of  celery  wldiii 
handlers  sbip.  For  these  reasons,  this 
final  acQon  shall  tend  stability  to  ftm 
indnstry  and.  thus,  he^  to  provide 
consumers  with  an  adeqaate  sopplf  of 
the  product 

Based  on  available  information,  (he 
Adninistratar  of  the  AMS  has 
deteraiined  that  issuance  of  this  final 
rule  win  not  have  a  significant  eomomic 
impact  on  a  sabstantial  number  of  small 
entities. 

This  action  was  proposed  in  tbe  July 
23. 1990,  issue  of  die  Federal  Register  (55 
FR  29852).  Comments  on  the  proposed 
rale  were  invited  from  interested 
persons  ontil  Aogost  2, 1999.  Ne 
comments  were  received. 

After  consideration  of  the  infonaattaa 
and  recommendations  subautted  \»f  the 
Committee  and  other  available 
information,  it  is  found  that  this  final 
rale  will  tend  to  effectuate  die  dedaied 
policy  of  the  Act. 

Purseant  to  5  U.S.C  559,  U  is  kmfay 
found  and  deternrined  tbat  good  caaaa 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubncation  in  the  Federal  Repster 
because:  (1)  The  1990-91  crop  year  for 
Florida  celery  began  on  August  1, 1990; 
and  (2)  handlers  are  aware  ef  das 
action,  which  was  reooaancnded  by  tbe 
Caauatttee  at  a  public  meeting,  and 
need  ao  additional  time  t»  coaaply  widi 
tbe  requiremeaU. 

List  of  Snbfects  in  7  dV  Part  997 


Celery,  Florida.  Marking 
apeeBsents.  Reporting  and 
recordkaepiag  requirements. 

Air  die  reasons  set  forth  in  the 
preamble.  7  CFR  part  987  is  amended  as 
follows: 

PART  m^CEUEXI  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CPR 
part  967  continues  to  read  as  fellows: 

Note:  This  swfiMi  wffl  not  appear  ia  te 
annual  Coie  at  Fedaral  KagntaaoiB. 

AadMcily:  Sees.  1-19. 48  StarL  a.  as 
amended:  7  U.S.C.  601-674. 

Subpart— Adndnistrattva  Ruiaa  and 
RaipjtBfloos 

2.  A  new  1 997.325  Is  added  te  read  as 
fonows: 
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S967J2S    Hwidtog  reguMton,  iMrttetaM* 
•luantity.  end  unHonn  peroenleQe  for  the 
1990-91  seMon  beginning  August  1, 19M. 

(a)  The  marketable  quantity 
established  under  i  ge7.36(a)  is  6,789.738 
crates  of  celery. 

(b)  As  provided  in  f  967.38(a).  the 
uniform  percentage  shall  be  100  percent 

(c)  Pursuant  to  S  967.36(b),  no  handler 
shall  handle  any  harvested  celery  unless 
it  is  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it 

(d)  As  required  by  f  967.37(d)(1).  a 
reserve  of  six  percent  of  the  total  base 
quantities  is  hereby  authorized  for  (1) 
New  producers  and  (2)  increases  for 
existing  base  quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

Dated  August  29, 199a 
Robett  CKeeney, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  90-20741  Filed  8-31-00:  8:45  am] 

MJJNQ  COM  S410-01-M 


7  CFR  Part  1076 
[DA-«H>26] 

MiNt  m  the  Eastern  South  Dakota 
Marketing  Area;  Order  Termbtatlng 
Certain  Proviskxis  of  the  Order 

AQCNCY:  Agricultiiral  Marketing  Service. 

USDA. 

action:  Termination  of  rules. 

summary:  This  Sction  terminates  certain 
provisions  of  the  Eastern  South  Dakota 
Federal  milk  order.  The  provisions  relate 
to  the  limits  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions,  during  August  1990  through 
February  1991,  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market  to  prevent  uneconomic 
movements  of  milk.  Since  these 
provisions  have  been  suspended  for  the 
last  eight  years,  comments  were 
requested  on  whether  the  provisions 
should  be  terminated.  In  view  of  this 
history,  the  cooperative  association  that 
proposed  the  suspension  action 
supported  a  termination  of  the 
provisions.  No  opposing  views  were 
received. 

EFFCCnvc  DATC  September  4. 1990. 
FON  rURTHER  mroflMATION  CONTACT: 

John  F.  Borovies,  Mariceting  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Brandi,  Room  2968,  South 


Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-2089. 
supfLmorrAiiv  information:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspension  or  Termination: 
Issued  July  17, 1990;  published  July  23. 
1990  (55  FR  29854). 

The  Regulatory  Flexibility  Act  {5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  6C5(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
lessens  the  regulatory  impact  of  the      r 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with. 
Departmental  Regulation  1512-1  andsthe 
criteria  contained  in  Executive  Order\ 
12291  and  has  bf  en  determined  to  be  a 
"non-major"  rule.  / 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  South  Dakota 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on  July 
23. 1990  (55  FR  29854)  concerning  a 
proposed  suspension  or  termination  of 
certain  provisions  of  the  order. 
Interested  parties  were  afforded  the 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  No  comments 
opposing  the  actions  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  S  1076.13,  paragraphs  (c)  (2).  (3)  and 
(4). 

Statement  of  Consideration 

Land  O'Lakes,  Inc.  (LOL),  an 
association  of  producers  that  supplies 
most  of  the  market's  fluid  milk  needs 
and  handles  most  of  the  market's 
reserve  milk  supplies,  requested  a 
suspension  of  certain  provisions  of  the 
order.  The  requested  suspension  would 
remove  for  August  1990  through 
February  1991  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants.  A 
similar  suspension  has  been  in  effect 
during  these  months  since  1982. 


The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  Milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August      { 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to  ^ 
35  percent  of  its  receipts  of  producer        ' 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  the  month) 
during  the  months  of  August  through 
February. 

LOL  indicates  that  operation  of  the  35- 
percent  diversion  limit  during  August 
through  February  would  mean  that  at 
least  65  percent  of  its  milk  would  have 
to  be  deUvered  to  pool  plants.  LOL 
estimates,  moreover,  that  only 
approximately  44  percent  of  its  milk  will 
be  needed  at  distributing  plants  during 
August  1990-February  1991.  The  balance 
would  have  to  be  delivered  to  pool 
plants,  unloaded,  reloaded  and  then 
shipped  to  other  plants  merely  to  qualify 
the  milk  for  pooling.  The  additional 
handling  and  hauling  costs  would  be 
incurred  by  LOL  with  no  offsetting 
benefits  to  other  market  participants, 
according  to  LOL  In  addiition.  the 
cooperative  states,  additional  pumpings 
of  milk  can  be  expected  to  cause 
deterioration  in  its  quality. 

LOL  states  that  even  in  the  absence  of 
diversion  limitations,  the  cooperative 
must  continue  to  deliver  at  least  35 
percent  of  its  producer  receipts  to  pool 
distributing  plants  under  other  pooling 
standards  in  order  to  pool  all  milk.  The 
cooperative  affirms  its  commitment  to 
supplying  the  total  needs  of  Eastern 
South  Dakota  distributing  plants. 

These  provisions  of  the  order  that 
limit  diversion  to  nonpool  plants  have 
been  suspended  during  the  August- 
February  period  during  each  of  the  last 
eight  years.  In  view  of  this  history, 
interested  parties  were  invited  to  submit 
comments  on  whether  the  provisions 
should  be  terminated  rather  than 
suspended  for  the  August  1990^ebruary 
1991  period. 

In  response  to  the  notice  of  proposed 
actions.  LOL  supported  a  termination  of 
the  provisions  and  no  views  opposing 
the  action  were  received.  As  a  result  of 
the  eight-year  history  of  the  suspension 
of  these  provisions,  it  is  determined  that 
the  provisions  should  be  terminated. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  are  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 
(a)  The  termination  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  diat  dairy 
fanners  who  regularly  supply  the  market 
will  continue  to  have  their  milk  priced 


^ 


under  ^ 
handlers  1 
expcnrtce  bBaUi^  I 
practices; 

(b)  This  termination  does  not  require 
of  persons  sffected  8tA>sfanQri  or 
extensive  preparatioR  peier  to  tke 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parfi  es  and  tfiey  were 
afforded  opporttmfty  Id  file  written  data, 
views,  or  arguments  concerning  thia 
termination.  One  response  in  siqtport  of 
the  proposed  action  and  no  coiqpients  in 
oppeeibon  were  received. 

Theteiers.  good  caaaa  exists  for 
making  this  order  effective  upon 
publication  fat  the  Faoerd  Regbter. 

Liat  of  Subjacls  ia  7  C7R  Past  107» 

%mk  marketing  orders. 

It  is  therefore  ordesed.  lliat  tfie 
aforesaid  pnmmoM  in  1 1076^13  the 
Eastem  Saath  Dakota  order  arc  heaijf 
temuiiated. 

PART  tOTB-MlLKW  THE  EASTERN 
SOUTH  DAKOTA  MARKETWa  AREA 

1.  The  authority  cStatfon  for  7  CFR 
part  1076  continues  to  read  as  follows: 

Authority:  Sees.  1-19. «  Slat  31.  as 
ameaded:  7  U.S.C  60V474. 

I1076.1t   tAmsntfed|| 

2.  In  9 1076.13.  paragraphs  (c)  (2).  (3) 
and  (4)  are  removed  and  reserved. 

Signed  at  Washington.  DC  aa  Aapust  27, 

igm. 

Joha  E.  FiyitnnUindt 

Deputy  Assistant  Secrttoiy,  Madntiagaad 
Inspection  Services. 

[FR  Doc.  90-20623  FOe^  8-31-0O(  84S  am] 
>C00IS4« 


7  CFR  Partt  1922, 1fl3«,  and  1M4 

Rural  Rental  Houahig  Loan  PoMm, 
Procaduraa,  and  Avthortaatlona 

AOfNCV:  Farmers  Home  Administration. 

USDA. 

ACnow;  Final  rule.        

SUMMARV:  The  Farmers  Home 
Admiaistiation  |FbU/^  amends  the 
Aseacy's  loan  palidas  aad  pcocedafes 

Tins  CBaagB  anH  aanasBs  ann  ewaaaBD 
a  puNcjf  to  aae  eonltwet  appraiaers  in  tlie 
rural  leutal  noosing  loan  ^rugiaius.  The 
intended  effect  of  this  action  is  to 
inasase  objectivity  in  Agency  loan 
making,  decisions. 
EFFEcnvc  nATC  September  4. 1990. 


FOR  FURTMBI4 

Steven  D.  Jorgensen,  Senior  Lean 
Officer,  kfidti-FaiBil7  Heoiiai  Bran 
Loan  Processins  DMssoa.  Fhnners 
Haaie  Adnrimstaaiion.  0.5.  F 
of  Agticuitate.  rooas  5X7.  South 
Agricultiue  Building,  14th  and 
Independence  Avenac  SW., 
Washington.  DC  20250;  telephone  (202) 
382-1606. 

tUFPtlMBWAWfy  INWRMAIWi  This 
action  has  been  reviewed  nnder  USDA 
precedarcs  estiibiiriwd  ia  Depailsmital 
Regakaliai  15U-t  sriiick  iuylemeato 
Eaeeirifive  Order  12291,  and  has  been 
determined  to  be  exempt  frem  diose 
requireaieats  becnae  ft  inroiwes  only 
iatemal  agency  awuiytaient  It  is  tite 
policy  ef  ttiis  Departaeirt  to  paUirii  for 
comment  ndce  mlatiag  tn  paftlse 
property,  leans,  ffante.  beaeftts.  or 
contracts,  aotwitfastaadiBg  Inc 
exemption  in  S  U&C  553  with  respect 
to  sadi  ndes.  This  deOkm.  however,  is 
not  pdbli^Kd  for  proposed  nde  making 
since  it  involves  only  internal  agency 
manapenent.  making  pubBcatioa  for 
cuiwiteut  1 


intergovenmental  Review 

This  program/activity  is  listed  in  the 
Catalog  el  Federal  Domestic  Assistance 
under  No.  10.415,  Raral  Rental  Hoinii^ 
Loans  and  is  subject  t»  tbe  pnnrisians  of 
Execnfive  Ondar  12371  wliidi  leqnlres 
inteigovemntental  ceaattltatioB  with 
State  md  locd  offidate.  7  cm  aoift. 
subpart  V. «  Bl  28112.  June  24. 1M3;  48 
FR  2287S,  May  31, 19B4;  50  FR  14fln, 
April  miSU. 

En^ronmental  Impact  Ststemenl 

This  docaaeirt  has  been  reviewed  ia 
accordance  wid>  7  CFR  part  IMt, 
subpart  G,  BavinxDnental  I^ofEun.  R  is 
tbe  detenainatie*  of  FflsHA  diat  this 
actioa  does  not  constttote  a  majer 
Federal  action  aigBlficantly  i^scting  die 
quality  of  die  human  enviranawat  and 
ia  accatdance  with  the  National 
OiviKmmeatal  Policy  Act  of  1968.  Public 
Law  91-188.  en  EavireonKnt^  Impact 
Statement  is  not  required. 

UstofSabJects 

7CFRPottlK2 

Rnral  faoasing.  Loan  pnigiums 
Housing  and  uowmuirfty  development. 
Low  md  moderate  income  housing. 

jcmPartian 

Accounting.  Administrative  ptaclioe 
and  precedaro.  Grant  ptegrsais 
Howing  and  cunBmmtjr  development, 
U)an  pwgisniB — Heasiagand 
cotujmanlty  dev^opment.  Low  and 
moderate  faiceme  boosing— Keotal, 


7CFRP€Bl 

Adminialrative  I 
procedure.  Aged,  Handicapped.  Loan 
programs — Housing  and  ceBanaalf 
development.  Low  and  moderate  income 
housing — Rental  Mebde  hemes. 
Mortgages,  Nonprofit  organizations. 
Rent  si^iridies.  11»refbre,  RnHA 
amends  chapter  XVm.  title  7.  Code  of 
Federal  Regulations  as  foUows: 

PART  1922— APPRAISAL 

1.  The  autiiority  citation  for  part  MZ2 
continues  to  read  as  follows: 

Autfaod^c  tt  U.SX:.  MMk  S  U.S£.  S8S:  7 
(7X2.23;  709  2.70 

Subpart  C—Appcalaal  Of  Single  Fanly 
Raaldantial  Propacty 

2.  The  second  sentence  of 

S  1922.104(a](T^  is  amended  tqr 
changing  die  reference  from  "Eidiibit  A*' 
to  "Exhibit  IT.     . 

PAm  i939"^^E^^Wait 

3.  The  audanity  citatian  far  part  M90 
continues  to  mad  as  foHows: 

Authority:  42  U.S.C  1480;  5  U.S.C  301: 7 
CFR  2.23:  7  CFR  2.7t). 


SupawWon  «r  MoMpla  FaraUr  Hmning 


4.  Exhibit  D  parsirapb  VI A 1  is 
amended  }ay  chaagteg  the  refeseace  fanm 
"Exhibit  A"  to  "ExUbtt  D". 

5.  Exhibit  D-1.  paragraph  D.  1.  is 
amended  by  changing  *e  refascnce  faom 
"Exhibit  A"  to  'Exhibit  D". 

PART  1944-HOIISMa 

6.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

AHdioriir.  42  D.S.C  i4aae »  u&c.  sot:  7 

CFR2J3:7CF1t2.7a 

Subpart  E— Rural  Rental  Houaint  Loan 
PoBdaa.  Procadiwaa.  and 
Autborliatlona 

11844.222   [Amended! 

7.  The  Uiitd  sentence  of  1 1944.222(a) 
is  amended  by  changing  the  phsase  "two 
or  less"  to  read  "less  tiian  four  (4)".  aad 
die  fourth  sentence  of  \  VMlk222  is 
amended  by  changing  the  phrase  "more 
tiran  two"  to  read  "four  (4)  or  more". 

Dated  )u^2K,>8QaL 
Aimkmbvtar,  ^mmn  Hmm 


^T^Pw^NK  W^w  ^H^^ 


[FR  Dm:.  88-9721  MM 
rs«i»-or-a 
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DEPARTMENT  OF  COAIMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  775 

(Docket  Na  900aO1-O201] 

EatabOshment  of  import  Certificata/ 
Delivery  Verification  Procadura  for 
Sweden 

AQCNCV:  Bureau  of  Export 
Administration,  Commerce. 
ACTKNt  Final  rule. 


:  The  Bureau  of  Export 
Adminibliotion  requires  a  foreign 
importer  to  file  an  Import  Certificate  (IC) 
in  support  of  individual  validated 
license  applications  to  export  certain  . 
commodities  controlled  for  national 
security  reasons  to  specified 
destinations.  The  commodities  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List, 
which  identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  By  issuing  an  IC.  the 
government  of  the  importing  country 
undertakes  to  exercise  legal  control  over 
the  disposal  of  those  commodities 
covered  by  the  IC. 

The  Bureau  of  Export  Administration 
also  requires  a  Delivery  Verification 
Certificate  (DV)  on  a  selective  basis,  as 
described  in  15  CFR  775.3(i).  By  issuing  a 
DV.  the  government  of  a  country  to 
which  an  export  has  been  made 
confirms  that  exported  commodities 
have  either  entered  the  export 
jurisdiction  of  that  country  or  are 
otherwise  accounted  for  by  the  importer. 

New  documentation  practices  adopted^ 
by  Sweden  warrant  inclusion  of  that^ 
country  in  the  IC/DV  procedur9.rThis 
rule  amends  the  Export  Administration 
Regulations  by  adding  Sweden  to  the 
list  of  countries  that  issue  Import 
Certificates  and  by  adding  the  names 
and  addresses  of  die  Swedish 
authorities  to  the  list  of  foreign  offices 
that  administer  the  IC/DV  systems. 

In  the  past,  BXA  has  required  letters 
of  assurance  on  an  ad  hoc  basis  from 
Swedish  customers  importing  goods  for 
resale.  This  new  IC/DV  procedure 
replaces  the  letter  of  assurance 
requirement 

EFfCcnvE  DATES:  This  rule  is  effective 
September  4, 1990.  In  lieu  of  the  45  day 
grace  period  provided  in  15  CFR 
775.9(b)(2),  the  Swedish  Import 
Certifica(6  must  be  submitted  with 
export  license  applications  as  of  March 
14, 1990.  In  the  interim,  applications  will 
be  accepted  if  supported  by  either  a 
Form  BXA"62gF  (Statehient  By  Ultimate 


Consignee  and  Purchaser]  or  the 
Swedish  IC. 

KM  nNiTHni  mromiATiON  contact. 
Patricia  Muldonian.  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-2440. 
SUPPLEMCNTAIIV  INFOmiAnON: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  eliminates  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  had  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0062. 
As  a  result  of  this  rule,  there  will  be  an 
increase  in  the  number  of  Delivery 
Verification  Certificates,  Form  BXA- 
647P,  approved  by  OMB  under  control 
number  0694-0016  and  a  decrease  of 
Statements  by  Ultimate  Consignee  and 
Purchaser,  approved  under  OMB  control 
number  0694-0021). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.      ^  "^,. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  bom  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553],  including  diose 
requiring  pubUcation  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  fi-om  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  do68  not  require  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 


of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration. 
Department  of  Commerce,  P.O.  Box  273, 
Washington.  DC  20044. 

List  of  Subjects  in  15  CFR  Part  775 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  775  of  the  Export 
Administration  Regulations  is  amended 
as  follows: 


/ 


PART  775-{AMENDED] 

1.  The  audiority  citation  for  15  CFR 
part  775  continues  to  read  as  follows: 

Authority:  Pub.l.  96-72. 93  Stat  503  (50 
U.S.C  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  Pub.  L  99-64 
of  July  12, 1985  and  Pub.  L 100-418  of  August 
23, 1988;  E.0. 12525  of  July  12, 1985  (50  FR 
28757,  July  16, 1985);  Pub.  L  95-223  of 
December  28, 1977  (50  U.S.C  1701  et  seg.y, 
E.0. 12532  of  September  9, 1985  (50  FR  36861, 
September  10, 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925.  September  8, 
1986):  Pub.  L  9»-440  of  October  2, 1986  (22 
LI.S.C.  5001  et  aeq.Y  and  E.0. 12571  of 
October  27. 1988  (51  FR  39505,  October  29, 
1966). 

S  775.1    [AmwidMl] 

2.  The  table  in  {  775.1  is  amended  by 
adding  "Sweden"  before  the  entry 
'Turkey"  in  the  column  title  "and  the 
country  of  destination  is". 

{77S.3   {Amended] 

3.  The  list  of  countries  in  S  775.3(b)(3) 
is  amended  by  adding  "Sweden"  before 
the  entry  "Turkey". 

4.  Supplement  No.  1  top^  775  is 
amended  by  adding  a  new  entry  for 
"Sweden"  immediately  before  dies^ntry 
for  "Switzerland",  as  follows: 

Supplement  No.  1  to  Part  775  Authorides 
Administering  Import  Certificates/ 
Delivery  Verification  Systems  in  Foreign 
Countries  * 


>  FacsimilM  of  Import  CertiflcatM  and  Delivery 
Verification*  issued  by  each  of  these  countries  may 
be  inspected  at  the  Bureau  of  Export  Administration 
Western  Regional  Office.  3300  Irvine  Avenue,  Suite 
345,  Newport  Beach,  California  02800-3198  or  at  any 
U.S.  Department  of  Commerce  District  Office  (see 
listing  on  page  ii  under  Commerce  Office 
Addresses)  or  at  the  Office  of  Export  Licensing. 
Room  1089D,  U.S.  Department  of  Commerce.  14th 
Street  and  Pennsylvania  Avenue.  NW.,  Washington, 
DC  2023a 


CounHy 


IC/OV 


The  Associetiofi  ol  Swodtah 
CtMmtMre,  o(  Conwwice 
and  IndMtv.  PO.  Box 
16050.  S-100  22.  Stock- 
holm OffiCK  Vastra  Trad- 
9. 


SytlBffi 

Mmww 


C/DV. 


Md/i 


or  OV-OalMry  V«ri- 


Dated:  August  28, 199^ 
Michael  P.  Galvin. 
Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  90-20644  Hied  B-31-flO:  8:45  am] 
I OOK  ssto-or-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Part 


Delegation 
To  Publiah  Ex( 
AnMndraanta 


II 

1140 

Of  Authonty 


ichanflo 


ToDatannInt 
Rula 


agency:  Commodity  Futures  Trading 

Commission. 

ACTKM:  Final  rule. 

tUMMARV:  The  Commission  is  amending 
part  140  of  its  rules  by  adding  a 
provision  delegating  to  the  Director  of 
the  Division  of  Economic  Analysis,  and 
to  the  Director  of  the  Division  of  Trading 
and  Markets,  with  the  concurrence  of 
the  General  Counsel  authority  to 
publish  in  the  Federal  Re^ster  for  public 
comment  proposed  exchange  rule 
amendments  when  pablication  of  the 
proposed  rule  amendment  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  The  Commission's 
action  relates  solely  to  agency 
organization,  procedure  and  practice. 
EFFECTIVE  DATE:  September  4, 1990. 
FOn  FURTHER  INFORMATKM  CONTACT: 
John  C.  Lawton,  Associate  Director. 
Division  of  Trading  and  Markets, 
Commodity  Futiues  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20S81.  Telephone  (202) 
254-8955^ 

SUPPLEMEllTARY  INFORMATION:  The 
Commission  put>lishes  notice  of  all 
exchange  rule  amendments  of  major 
economic  significance  pursuant  to  the 
provisions  of  section  5a(12)  of  lh^ 
Commodity  Exchange  Act.  Since 
November  1985,  authority  to  determine'' 
to  publish  such  amendments  has  been 
delegated  to  the  Director  of  the  Division 
of  Economic  Analysis.  17  CFR 
140.96(1989).  The  Commission  has  also 
pubhshed,  on  occasion,  other  proposed 


exchange  rule  amendments  when 
publication  of  the  proposed  nde 
amendment  was  in  the  public  interest 
and  woidd  assist  the  Commission  in 
considering  the  views  of  interested 
persons. 

To  streamline  internal  procedures,  the 
Commission  is  amending  part  140  of  its 
rules  by  amending  \  140.96.  New 
paragraph  (b)  delegates  to  the  Director 
of  the  Division  of  Economic  Analysis,  or 
the  Director's  designee,  and  to  the 
Director  of  the  Division  of  Trading  and 
Markets,  or  the  Director's  designee,  with 
the  concurrence  of  the  General  Counsel, 
or  the  General  Counsel's  designee,  the 
authority  to  decide  to  publish,  and  to 
publish,  proposed  exchange  rule 
amendments  in  the  Federal  Register 
when  publication  of  the  proposed  rule 
amendment  would  be  in  the  public 
interest  and  would  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

Paragraphs  (b)  and  (c)  of  §  140.96  are 
redesignated  as  paragraphs  (c)  and  (d). 
New  paragraph  (c)  has  been  revised  to 
provide  that  the  Director  of  the  Division 
of  Economic  Analysis  or  the  Director  of 
the  Division  of  Trading  and  Markets 
may  submit  any  matter  which  has  been 
delegated  to  such  Director  under 
paragraphs  (a)  or  (b)  of  this  section  to 
the  Commission  for  its  consideration. 
New  paragraph  (d)  has  been  revised  to 
provide  that  nothing  in  the  section  may 
prohibit  the  Commission  from  exercising 
the  authority  delegated  to  the  Director  of 
the  Division  of  Economic  Analysis  and 
to  the  Director  of  the  Division  of  Trading 
and  Markets  imder  paragraphs  (a)  and 
(b)  of  this  section.  The  Commission 
believes  that  this  delegation  of  authority 
will  further  its  goal  of  streamlining 
exchange  rule  review  procediu^s. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  requires  agencies  to 
consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  anticipated  that 
these  new  regulations,  which  deal  solely 
with  internal  rules  governing 
Commodity  Futures  Trading 
Commission  procedures,  will  impose 
any  new  burden  on  small  entities. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies 
pursuant  to  5  U.S.C.  605(b)  that  the  rule 
promulgated  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

-^The  nUe  adopted  herein  does  not 
contatn.a  collection  of  information 
requiremehtK^r  an  "information 
collection  requfestV  within  the  meaning 
of  44  U.S.C.  3502(4)^■I)d  relates  solely  to 
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CFTC  management  and  personnel. 
Therefore,  the  Commission  has 
determined  that  the  provisions  of  the 
Paperworic  Reduction  Act  do  not  apply 
to  this  rule. 

Waiver  of  PuUk  Notioe  and  Comment 

The  following  regulations  shaU  be 
effective  immediately.  The  Commission 
finds  that  the  amendments  relate  solely 
to  agency  organization,  practice  and 
procedure  and  that  the  public 
procedures  and  publicationmrior  to  the 
effective  date  of  the  amendment|Jn 
accordance  with  the  Administrative 
Procedure  Act  as  codified,  5  U.S.C  553. 
are  not  required. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Delegation.  Exchange  rule 
amendments.  Organization  and 
functions  (Government  agencies). 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
die  Commodity  Exchange  Act  and  in 
particular,  sections  2(a](ll)  and  5a(12]  of 
the  Commodity  Exchange  Act  7  U.S.C. 
4a(j)  and  7a(12),  the  Commission  hereby 
amends  Chapter  I  of  tide  17  of  the  Code 
of  Federal  Regulation  as  follows: 

PART  140-ORQANIZATION. 
FUNCTIONS.  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  part  140, 
continues  to  read  as  follows: 

Authority:  7  U.S.C  4aG),  7, 78(12)  and  & 

2.  In  §  140.96,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  and  revised,  and  new  paragraph  (b) 
is  added  to  read  as  follows: 

9140.96    Delegation  of  authority  to  puMMi 
mtheFederail 


(b)  The  Commodity  Futures  Trading 
Commission  hereby  delgates,  until  such 
time  as  the  Commission  orders 
otherwise,  to  the  Director  of  die  Division 
of  Economic  Analysis  or  the  Director's 
designee,  and  to  the  Director  of  the 
Division  of  Trading  and  Markets  or  the 
Director's  designee,  wiuN^e 
concurrence  of  the  General  Counsel  or 
the  General  Counsel's  designee,  the 
authority  to  determine  to  publish,  and  to 
publish,  in  die  Federal  R^ter,  requests 
for  public  comment  on  proposed 
exchange  rule  amendments  when 
publication  of  the  proposed  rule 
amendment  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons. 

(c)  The  Director  of  die  Division  of 
Economic  Analysis  or  the  Director  of  the 
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DivisioB  tiltmmagmai  Mariiets  may 
submit  any  moliar  mhiA  hn  been 
delaiBtBd  «•  sadi  DbBdarmiK 
paff^iilAi  M  ar{bM  tbia  MctwR  to 
the  Commission  for  its  considecatiatt. 

(d)  Nothii^  in  this  section  may 
profaibft  the  Commission,  at  its  electtoa, 
from  csoeiaiaiqf  Aa  aolbarity  flWagated 
to  4ba  BineterartiM  BMaimm  af 
BoMHDiic  AsMinii^  MM  %^  Ibs  Director 
of  tba  Bi«iak»«f  TaadiiV  aod  blHtfcets 
under  parampba  (a}  and  (b)  of  Ibia 
sa^ 

lnikJiaWaahiintan.  BCon  Aagusrza, 
1900  Ky  i»CMBniMic«. 

faiB^  Aa  ^va0o^ 

Secretary  of  the  Coaanission. 

[FR  DocflD-aiMftKietf  6-ai-Oae  8:45  •mf 


INTERIMTIOIUL  BOUMMRT  AND 
WATER  COMMSSiON 


22 


tlQ2 


AOCNCV:  United  States  Section. 
International  Boundary  ami  Wa4a»^ 


action:  Pinal  rule. 


:  Has  final  rula  reisaefl  tbe 
United  States  Seekiaa.  Intametienal 
Boundary  and  Water  Commission 
(IBWC)  regdationa  to  irapfement  tbe 
pravitiooa  af  tba  FBaadaok  af 
InioaBaliaBllaisak  Act  af  1906.  Tiris 
legislaliani— ndadlba  FCXA  to  l 
broader  txetapSmL  pratecfian  for  law 
en&rcement  informatioD  and  mod£ed 
tbe  Act's  {(Be  and  tea  waiver  provistcna. 
IBWCs  regulations  are  also  revised  to 
conform  with  the  Office  of  Management 
and  Budget*  t  final  fae  schedole 
guidelines  publisiied  in  the  r^deial 
Ragistar  on  March  ZM9B7  (52  H( 
lOBtZ),  ^Bo  fee  ivaivei  criteria 
established  by  the  DepaitmHut  of 
Justice. 

KFPRT1VC  D/ras:  This  rule  is  efEecfive 
S^tember  3. 1990. 

-AOOimMS:  United  Stalea  Sectiaa, 
Intamati  wnt  Hnandafy  aad  Walar 
Comaidasiaa.  4271  Nodb  Maaa^^Suile  C- 
3ia  Et  PasOtTX  7g802-U22. 


Mr.  Rein^da  HifiitmaT.  I£& ; 
fteadaaaalhihiwaliiiH  AdgOIA^ 
Officer,  (915-«a4rMM^ 

11, 198a  ft»  United  States  Sectio)ir>v 
IBWC  pobisbad  His  avwy'sFOM 


(SS  FR  aSttT).  Hk  csament  I 
from  date  of  poUieatkmte  AagaatlO. 
1999.  No  foiwiai  >iuamiui<s  were 
received  at  Ibis  ageacf .  thsirsBw*  niles 
remabi  aa  poUishedia  tfw  Itdy  tl,  tno 
Fadaral  Register,  with  the  excepCioa  of 
tbe  defiaittona  wbteb  bawc  bees  i^aced 
in  alphabetical  asdet. 

List  of  Subjects  m  22  CPR  Pait  1102 

Fteedom  of  iofaamation. 

22  cm  part  1102  ia  sevisedas  laBows: 

mumiea-FREEOOM  OF 

IHromMTfONACT 

1102.1    Puipose. 
1102J:    Oefinitiens. 

1102.3  PMwdutBS  for  revesting  aseess  to 
ncords  ar  infioimiafTOii. 

1102.4  fwA. 

1102.5  Categonea  of  nequettan  for  fise 
yiupoaai. 

1102.6  Fee  waivers  and  vnpatAt., 

1102.7  The  Sectioa's  d^^emipaftm  and 
«{^>eal  pcocadurea. 

iraz.8    Exeniptioiu. 

IKCS    AbbiuI  report  toCoqgresa. 

n0e.W    ExaatnatioR  tS  rccotda. 

AaMwwny.  S  U.S.C.  552  (Vab.  L  80-23.  as 
araendBi  by  Pub.  L  9S-fi0Z  and  98-S?(l)^ 

91102.1    Pucposa. 

Tbeforpoeeef  ibis  past  is  to  preaeriba 
rules,  guidebnes  and  procedaoes  to 
impleawnt  the  Fneedem  of  hAtmatiaa. 
Act^OiA).  fi  U3JC.  S52.  as  ameraied  « 
Noven^Msr  21. 1^4.  by  Pab&c  Law  93- 
502.  aad  an  October  27,  UBS.  by  PuUie 
Law99-S70. 

}tt02^   DaOnflians. 

Act  means  tbe  Freedom  ^  ioforaiatiaa 
Act  5  U^jC.  552,  aa  uaended. 

ConuaercieJ-'Use  request  sefers  to  a 
request  from  or  on  bebaif  of  one  who 
seeks  information  for  a  cause  or  purpose 
that  furthers  the  ammereiail;  ttade,  or 
profit  inteisats  of  tbe  se^iiesler  ar 
peraon  en  wboae  bebaif  Iba  raqaest  ia 
■wde.  Ib  deterasiwing  wbetbae  a 
re^jaester  properly  balaap  i»1bfa 
GBtagoty,  &a  Sectioa  will  eanaidar  bow 
the  requester  %mUI  aae  die  doGumeala. 

Commissioner  aaeana  head  of  the 
United  Stetes  Sectian,  latematianal 
Boundary  aad  Water  CaacaiaaHMi, 
Uidted  Statea  aad  MeKic& 

Direct  caatt  maana  tboae  expendctuees 
which  tbe  Seetfcan  aKtnaiy  inears  ia 
searching  fior  aad  dajdimtiagjaad  ia  the 
case  of  oommfuciat  vaqaaatets. 
reviewjag}  irrmmrrntn  to  reapacd  to  a 
FOLA  request.  EHrect  costs  infude.  for 
example,  the  sahny  of  die  employee 
perfooaing  «aA  fdie  baaiarata  «f  pay 
for  the aaapkayee  plaaMpnsaal  aC  dtot 
rate  to  ca«cr  benefits)!  aad  &e  east  af 
opegadag  Jupru  aflag  madibiiji  j.  Itot 
jachidai  ia  direct  caaii  arc  aveibead 


expcBses  such  as  costs  of  space,  and 
hearting  or  limiting  Ibe  facility  where  dte 
records  are  stored.  ^ 

Disclose  or  disclosure  meane  making 
records  available,  an  re^aeat  far 
examination  and  copying,  ar  furnishing 
a  copy  of  records. 

Duplication  refers  to  tbe  process  of  . 

making  a  copy  of  a  rfntyimpnt  in  f   ■ 

cesponse  to  a  POIA  raqueat.  Sadi  copies      \^ 
can  take  the  form  of  paper,  flvicroform, 
audiovisual  materiala,  or  aiachina- 
readable  docimientation.  The  Sadioa 
will  provide  a  copy  of  the  material  in  a 
form  that  is  usable  by  the  requester 
unless  it  is  administratively  bucdensoBM 
to  do  so. 

Educational  institution  refers  to  a  ' 

preschool,  a  pubbc  or  private 
elementary  or  saoaiidai<y  sehael,  a» 
institution  -of  graduate  lidgber  aducatienv 
an  institution  of  undergraduate  higher 
education,  an  institution  af  pvafessioBal' 
education,  and  an  institution  of 
vocational  educatiea.  wbicb  aperates  a- 
program  or  progBaas  of  sdudarif 
research. 

Noncomaiercial  scientific  institutioa 
refers  to  an  instituSon  diat  is  not 
operated  on  a  "commerciar  basis  as. 
that  terra  is  referenced  above,  and 
'  which  is  operated  solely  for  (he  purpose 
of  conducting  scienlific  research  tbe 
results  of  wlricb  are  not  intoided  to 
promote  any  particular  praduct  or 
industry. 

Person  or  Requester  includes  any 
individual  firm,  corporatioa. 
organization  or  other  entity. 

Records  and/oc  infaaasitioa  are 
defined  as  aD  books,  papers,  mamtals. 
maps,  pbotogr^hs.  or  other 
docimientory  siatetiala.  regardless  of 
physical  form  or  charactecistics,  made 
or  received  by  die  Section  under  Federal 
law  or  in  rnnBeclioB  wddi  the 
trai^action  cd  public  business  ar  ta 
carrying  out  its  treaty  responsibilities 
and  obligations,  and  preserved  or 
appropriate  for  preservation  by  Ae 
Section  ss  evidence  of  tbe  organization, 
functions,  policies,  decisions, 
procediues.  operations,  or  other 
activities  of  dieGovenmKnt  or  because 
of  die  information  vafoe  of  die  data  in 
them,  but  does  not  include  books, 
magazines  ar  ether  aaaterial . 
solely  far  bbrary-paspeaes  and'  i 
other  souwes/ffiMl  dees  aat  iacfade 
analyses,  coaLatotteasb  er  uiaiptfations 
of  information  aat  cxtaat  at  ii«  dan  of 
the  request.  13ae  term  ^Veeefdls'*^  dees  not 
include  objects  or  articles  sadi  aa 
straetares,  fwaHare;  paiatiags, 
scM^ptures.  thiar  dlaiaHsiaiwd  medets, 
vehicles,  and  aqaipawoL 

Representative' ef  the  news  tuedSa 
refers  to  aay  person  actively  gadkering 
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news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  Tbe  teno  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public  Examples  of  news  media 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  those 
instances  when  they  can  qualify  as 
disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  In  the 
case  of  "fieelance"  journalists,  they  may 
be  regarded  as  working  for  a  news 
organization  if  they  can  demonstate  a 
solid  basis  for  expecting  publication 
through  that  organization  even  though 
not  actually  employed  by  it. 

Request  means  a  letter  or  other 
written  communication  seeking  records 
or  information  under  the  Freedom  of 
Information  Act. 

Review  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  request  that  is  for 
commercial  use  to  determine  if  any 
portion  of  that  document  is  permitted  to 
be  withheld,  and  processing  any 
document  for  disclosure  (i.e.,  doing  all 
that  is  necessary  to  excise  them  and 
otherwise  prepare  them  for  release).  It 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions. 

Search  includes  aO  time  spent  looking 
for  material  that  is  responsive  to  a 
request,  including  page-by-page  or  line- 
by-line  identification  of  material  within 
docimients.  Searches  should  be 
performed  in  the  most  efficient  and  least 
expensive  manner  so  as  to  minimize 
costs  for  both  the  Section  and  the 
requester,  for  example,  line-by-line 
searches  should  not  be  undertaken 
when  it  would  be  more  efficient  to 
dupUcate  tbe  entire  document.  Note  that 
such  activity  should  be  distinguished 
from  "review"  of  material  in 
determining  whether  the  material  is 
exempt  from  disclosure.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

The  Section  means  United  States 
Section,  International  Boundary  and 
Water  Commission.  United  States  and 
Mexico.  1 1 

All  terms  used  in  this  part  which  are 
defined  in  5  U.S.C.  552  shaU  have  die 
same  meaning  hereiiL 

i1102J    Procaduras  tor  raquaating 
aeeaaa  to  raeorda  or  biformattoa 

(a)  A  request  for  any  information  or 
records  shall  be  addressed  to  the  FOIA 
Officer,  United  States  Section, 
International  Boundary  and  Water 
Commission,  4171  North  Mesa, 'suite 
C-^10,  El  Paso.  TX  79902-1422.  The 


envelope  and  the  letter  shall  be  clearly 
marked  "Freedom  of  Information 
Request"  or  "Request  for  Records."  or 
tbe  equivalent,  to  distinguish  it  bom 
other  mail  to  the  Section.  If  the  request 
is  not  so  mariced  and  addressed,  the  10- 
day  time  limit  described  in  the  Act  will 
not  begin  to  run  until  the  request  has 
been  received  by  the  FOIA  Officer  in  the 
normal  course  of  business.  In  each 
instance  where  a  request  is  received  in 
the  normal  course  of  business,  the  FOLA 
Officer  shall  notify  the  requester  that  its 
request  was  improperly  addressed  and 
the  date  the  request  was  received. 

(b)  In  order  for  the  Section  to  locate 
records  or  information  and  make  them 
available,  it  is  necessary  that  it  be  able 
to  identify  the  specific  record  or 
information  sought  Persons  wishing  to 
inspect  or  obtain  copies  of  records  or 
information  should,  therefore,  seek  to 
identify  them  as  fully  and  accurately  as 
possible.  In  cases  where  requests  are 
submitted  which  are  not  sufficient  to 
permit  identification,  the  FOLA  Officer 
will  endeavor  to  assist  the  persons 
seeking  the  records  or  information  in 
filling  in  necessary  details.  In  most 
cases,  however,  persons  seeking  records 
or  information  will  find  that  time  taken 
in  trying  to  identify  materials  in  the 
beginning  is  well  worth  their  while  in 
enabling  the  Section  to  respond 
promptly  to  their  request. 

(c)  A  person  submitting  a  request 
should — 

(1)  Indicate  the  specific  event  or 
action,  if  any  or  if  known,  to  which  the 
request  has  reference. 

(2)  Designate  the  Division,  Branch,  or 
Project  Office  of  the  Section  which  may 
be  responsible  for  or  may  have 
produced  the  record  or  information 
requested. 

(3)  Furnish  the  date  of  the  record  or 
information  or  the  date  or  period  to 
which  it  refers  or  relates,  if  known. 

(4)  Name  the  character  of  record  or 
information,  such  as  a  contract,  an 
application,  or  a  report. 

(5)  List  the  Section's  personnel  who 
may  have  prepared  or  have  knowledge 
of  the  record  or  information. 

(6)  Furnish  the  reference  material  such 
as  newspapers  or  publications  which 
are  known  to  have  made  a  reference  to 
the  record  or  information  desired. 

(7)  If  the  request  relates  to  a  matter  in 
pending  litigation  or  one  which  has  been 
litigated,  supply  the  Court  location  and 
case  style  and  number. 

(8)  Describe,  when  the  request 
includes  more  than  one  record  or  source 
of  information,  specifically  each  record 
or  information  so  that  availability  may 
be  separately  determined. 

(9)  Clearly  indicate  whether  the 
request  is  an  initial  request  or  an  appeal 


from  a  denial  of  a  record  or  information 
previously  requested. 

(10)  Identify,  when  the  request 
concerns  a  matter  about  the.  Section's 
personnel,  the  person  as  follows:  First 
name,  middle  name  or  initial,  and 
surname;  date  and  place  of  birth:  and 
social  security  account  number,  if 
known. 

(d)  No  particular  format  is  needed  for 
the  request,  except  that  it: 

(1)  Must  be  in  writing: 

(2)  Must  describe  the  records  or 
information  sought  with  sufficient  detail 
to  permit  identification: 

(3)  Should  state  a  limitation  of  the  fees 
the  Requester  is  willing  to  pay,  if  any: 
and 

(4)  Must  include  the  name,  address,  - 
and  telephone  number  (optional)  of  the 
person  submitting  the  request. 


91102.4    Ft 

(a)  The  following  shall  be  applicable 
with  respect  to  services  rendered  to 
members  of  the  public  under  this 
subpart: 

(1)  Fee  schedule. 

(i)  Searching  for  records,  per  hour  or 
fraction  thereof  per  individual: 

Professional $18.00 

Clerical IB.00 

Includes  the  salary  of  the  category  of 
employee  who  actually  performs  the  search, 
plus  an  additional  16%  of  that  rate  to  cover 
beneHts. 

(ii)  The  cost  for  computer  searches 
will  be  calculated  based  on  the  salary  of 
the  category  of  employee  who  actually 
performs  the  computer  search,  plus  16% 
of  that  rate  to  cover  benefits,  plus  the 
direct  costs  of  the  central  processing 
unit,  input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration. 

(iii)  Reproduction  fees: 

Pages  no  larger  than  BVt  by  14  inches  when 
repnxluced  by  routine  electrostatic  copying: 
$0.10  per  page. 

Pages  requiring  reduction,  enlargement,  or 
other  special  services  will  be  billed  at  direct 
cost  to  the  Section. 

Reproduction  by  other  than  routine 
electrostatic  copying  will  be  billed  at  direct 
cost  to  the  Section. 

(iv)  Certification  of  each  record  as  a 
true  copy— $1.00 

(v)  Certification  of  each  record  as  a 
true  copy  under  official  seal — $1.50 

(vi)  For  each  signed  statement  of 
negative  result  of  search  for  record — 
$1.00 

(vii)  For  each  signed  statement  of 
nonavailability  of  record — $1.00 

(viii)  Duplication  of  architectural 
photographs  and  drawings: 
Available  tracing  or  reproducible,  per 
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If  intetmediale  nagitiwaad 
fsprodkicifale  aquirad..— J 
Plus  tiaciai  par  aywre  loot.. 


.tLOO 

(iif)  Fiiilm  —i  hnnffim  fr  "rll  Vt  ly 
to  the  pw—tt  wqwitim  th»  — iidb  m 
infoiatina  *>  liffiionitri  kmv  4m 
material  will  htaiBitoi  «b  aUwad.  la 
the  absence  of  nich  instructions  no 
recordis  at  tefonaatiaB  wfll  b«  sai^  to  » 
foreign  address,  cad  recocds  and 
information  will  be  sent  to  domestic 
addresses  utiliziag  ptal  daas  cettSed 
muL  letani  nac^tt  tequesied  and  JtaH 
be  trilled  at  direct  coat  to  (be  Sedion. 

in  Only  requesters  who  are  seeking 
documents  for  commercial  use  will  be 
charged  for  fime  spent  reviewing 
records  to  determine  whether  thay  are 
exempt  from  mandatory  disdosiare.  The 
cost  far  reriew  will  be  calculated  based 
on  the  salary  of  the  category  pf  the 
employee  who  actually  perfaoncd  the 
review  pins  16%  of  the  rate  to  cover 
beneHts.  Charges  will  be  assessed  only 
for  the  initial  review  (i^^  review 
undertaken  the  first  time  in  order  to 
analyze  the  applicability  of  specific 
exempti0n(s)  to  a  partiodar  record  or 
portion  of  recerd)  and  not  review  at  the 
administrative  appeal  level  of  die 
cii,Mplirm(i)  already  applied. 

{Sj  If  ncords  lequestad  under  this  part 
are  stored  eUeMibete  than  the 
headqaartflBS  at  te  U^.  Section.  IBWC 
4171  Nwth  Mesa.  EL  Pho.  TX.  &e 
special  cost  of  returning  such  records  to 
the  headquarters  shall  be  include  in  the 
search  costs.  These  costs  %inl  be 
compute  at  the  actual  costs  of 
transportation  of  either  a  person  or  the 
requested  record  between  the  place 
where  the  record  is  stored  and  the 
Section  headquarters  when,  for  time  or 
other  reaswis,  it  is  not  feasible  to  rely  on 
Government  mail  service. 

(4)  When  no  specific  fee  has  been 
established  for  a  soirice,  or  the  request 
fur  a  service  does  nol  fall  osider  one  of 
the  above  categories  dae  to  the  amemit 
or  size  or  type  thereof,  the  FOIA  Officer- 
is  anthorized  to  establish  asn  appropriate 
fee,  pursuant  to  the  criteria  established 
in  Office  of  Management  aad  Budget 
Circular  Na  A-2S.  entitted  "User 
Charges." 

(b)  Where  it  is  anticipated  that  the 
fees  chargeable  onder  this  part  wtH 
amount  to  more  than  $25  and  the 
requester  has  not  mdiealed  in  advtmce 
her/his  wiffingness  lopay  lees  as  hi^ 
as  anticipated,  tfw  reqaiester  sbal  be 
prompt  notified  af  1^  amoant  of  the 
anticipated  fees  or  such  portion  thereof 
as  can  tead^  be  estimated.  The  nafiee 
or  request  Car  an  Advance  deposit  shaM 
extend  aa  olfer  to  the  requester  to 
confer  with  knowle^eable  Section 
personnel  in  aa  attempt  to  reformtdate 


Iheai^aartiia*] 
redudethei 
theseqt 
request  1 
peaodfari 
a  reply  is 

fd^  Search 
evenif  Ibei 
caHHl  be  locaksd 
efforts  have  been  aada,  or  if  I 
delsnnKS  tbad  a  noofd  Mrich  ki 
raqoested,  baft  wiiek  ia  cxea^it : 
disdosan  under  this  part,  iataW 
wiMwU. 

(d)  The  Section  wiH  begiB  asaessing 
interest  charges  on  an  unpaid  bS 
startiag  the  Slot  day  fottawmg  the  day 
on  wfaidi  the  bflling  was  sent.  The 
accrual  of  mtefeot  w9l  be  stayed  apon 
receipt  of  ttie  fee,  rafter  limn  upon  Kb 
processmg  by  the  Section,  brtereet  wtB 
at  the  rat^precribed  in  section  3717  of 
title  31  U.S:C. 

(e}  A  requester  may  not  fife  multiple 
requests  at  the  same  6me,  each  seeinng 
portions  of  a  docmacnt  er  deeoments, 
solely  in  order  to  avoid  payment  of  fees. 
When  the  Section  reasonably  befieves 
that  a  requester  er  a  group  of  requesters 
acting  in  concert  is  attemptit^  to  brea^ 
a  request  down  mto  a  series  of  requests 
for  the  purpose  of  evat&tg  the 
assessment  of  fees,  the  Section  will 
aggregate  any  such  requests  and  diarge 
accordingly. 

(f)  The  Section  wiH  not  require  a 
requester  to  make  an  advance  payment 
i.e.,  payment  before  work  is  commenced 
or  continued  on  a  request,  imless: 

(1)  The  Section  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.  Then  the  Section 
will  notify  the  requester  of  the  Bkely 
costs  and  obtain  satisfactory  assurance 
of  fun  payment  where  the  requester  has 
a  history  of  prompt  paynieni  of  FOIA 
fees,  or  require  an  advance  payment  of 
an  amount  up  to  the  full  estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment:  or 

(2)  Requesters  who  have  previously 
failed  to  pay  fees  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  biking),  the  Section  wiH  require 
such  requesters  to  pay  die  fidl  amount 
owed  plua  any  applicable  interest  as 
provided  above  or  demonstrate  that 
ihey  have,  in  fact,  paid  the  fee.  and  to 
make  an  advance  payment  of  the  fiiD 
amoimt  of  the  estimated  fee  before  the 
agency  begins  to  process  new  tequesta 
or  pending  requeals  fcom  auch 
requesters. 

When  the  Section  acts  under  fmaafjc^h 
(f)  (1)  or  (2)  of  this  sectiaB,  tfw 
administaative  time  lioHlpiieflcnbad  in 
subsection  (aKt)  of  the  FOiA  (tie., » 


wasUog  days  kom  seaeipt  of  inttid 


that  tiiwtnd^  «dl  iw|i»«alr  «*"  *• 
Soeiiea  hw  aacoinedyaynwfts 
desoaibod  «bow«. 

(g)  In  aeoerdance  wid^  the  provMens 
and  audierilies  of  the  Debt  Collectioa 
Act  of  inZ  (PhI).  L  97-M6),  the  SeolioR 
reserves  the  ngtaft  %b  oiaBioac 
information  to  oouauiaer  reporting 
agencies  and  to  ase  coBeetion  agencies, 
where  appropiiatc,  to  encourage 
repajment. 

fh)  No  fees  under  $10  wifl  b^  billed  by 
the  SedSon  because  die  cost  of 
collection  would  be  greater  than  the  fee. 

(i)  Requester  should  pay  fees  by  check 
or  money  order  made  out  to  the  U.S. 
Section,  International  Boundary  and 
Water  Commission,  and  mailed  to  the 
Finance  and  Accounting  Office,  Umted 
States  Section,  International  Boundary 
and  Water  Commissian,  4171  North 
Mesa,  suite  C-310,  El  Paso,  TX  79902- 
1422. 

§1102J    Cale»OT>oa  o<  raqusolato  for  1— 


There  are  four  categories  of 
requesters:  Commercial  use  requesters; 
educational  and  non-commercial 
scientific  instftutions;  representatives  of 
the  news  media;  and  aU  other 
requesters.  The  Act  prescribes  specific 
levels  of  fees  for  each  of  tiiese 
categories.  The  Section  wiH  take  into 
account  information  provided  by 
requesters  in  determining  their  eUgibifity 
for  inclusion  in  one  of  these  categories  is 
as  defined  in  S  1102.2.  It  is  in  tha 
requester's  best  interest  to  provide  as 
much  information  as  possible  to 
demonstrate  inclusion  wi&in  a  non- 
commercial category  of  fee  treatment 

(a)  The  Section  will  assess  charges 
which  recover  the  fiiH  diiect  coats  of 
searching  for,  reviewing  for  release,  and 
duplicating  the  records  sought  for 
commesdal  use.  CoBuaescial  use 
requesters  are  entitled  to  neither  two 
hours  of  ficee  search  tine  Bor  100  free 
pages  of  reproduction  of  documents. 

(b)  The  Section  will  provide 
documents  to  educatioBal  and  aon- 
comnercial  scientific  iaatitutiana  for  the 
cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages.  To  be 
eligible  for  inclusion  in  this  categoiy, 
requesters  must  show  that  the  requesi 
being  made  is  authorized  by,  and  under 
the  auspices  fd,  a  qaali^nag  tnafitutiaB 
and  that  the  ceceirda  arc  not  aoaght  lor  a 
comaercial  me.  but  are  sea^  in 
furtherance  of  scholarly  {if  the  sequest  ia 
from  an  educational  institoiiQBJ  or 
scientific  (ii  the  roqoest  is  feom  a  aa«- 
comnterctal  scientific  institution 
research. 


(c)  The  Section  woU  pioMde 
documents  to  representatives  of  lite 
news  media  for  the  cost  of  xqiroductian 
alone,  excluding  charges  for  thefint  300 
pages.  To  be  eligible  lot  inolusion  in  this 
category;  a  requester  must  meet  the 
criteria  in  {  110Z.2(m).  andlhexequest 
must  not  be  made  for  aciwnmwrrial  use. 
In  reference  to  this  ckus  of  Eequestera,  a 
request  for  records  sufi|>ortiag  the  news 
dissemination  function  of  the  lequeater 
shall  not  be  considered  to  be  a  re^iuest 
that  is  for  a  commercial  use. 

(d)  The  Section  will  charge  requesters 
who  do  not  fit  into  any -of  the  categories 
above  fees  which  recover  the  Ml 
reasonable  direct  cost  of  seardhing  for 
and  reproducing  records  that  are 
responsive  to  thie  request  except  that 
the  first  100  pages  of  nspraduction  and 
the  first  two  hours  of  start^^rae  sihaH 
be  furnished  without  charge|Woreover, 
requests  from  record  subjects  for 
reooB^s  about  feemsetves  wiD  continue 
to  be  ^earted  under  die  fee  provisions  of 
the  Privacy  Act  of  1974  which  permit 
fees  only  for  reproduction. 

(e)  bi  makii^  detennfawtiens  cmder 
ttus  section,  the  Sectioa  may  ttdte  into 
acooant  whether  reqmeters  wko 
previously  were  granted  (b>).  {t^'M*  (d) 
status  under  flie  Act  ^  inifonct  as6  the 
requested  leairdt  for  fmrposes 
compatible  with  the  states  accorded 
them.  j  I 

{1102.6    FeowalvorsMdappoala. 

(a)  Waiver  or  reduction  of  any  fee 
proved  for  in  S  1102.4  may  be  made 
upon  a  determination  .by  the  FQIA 
Officer,  United  States  Section, 
International  Boundary  and  Water 
Commission,  4171  Nonb  Mesa,  suite  C- 
310,  El  Paso,  TX  7906244^  The  Section 
shall  furnish  documents  Without  charge 
or  at  a  reduced  charge  provided  that 
Disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Requests  for  a  waiver  or 
reduction  of  fees  shall  be  considered  on 
a  case-by-case  basis. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  is  in  (he 
public  interest  because  it  is  likely  to 
contribute  significantly  to  puUk 
understanding  of  the  opetations  or 
activities  of  the  Government  the  Section 
will  consider  the  following  four  factors: 

(f)  The  auhject  of  tha  ref^iest  Whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Government; 

(f[)  The  informative  value  of  the 
information  to  be  disclosed;  Whether 
the  disclosure  is  likely  to  contribute  to 
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an  imdecstaadiBg  el  ( 
operations  at  aotivitiea; 

(iii)  llie  contrihiitioB  to  aa 
undetstanduig  of  the  subject  by  the 
general  public  likely  to  reauk  inooi 
diadosure:  Whether  disclo8ure«f  the 
requested  inferraation  will  oontribikte  to 
pablir  undecstanding:  and 

(iv )  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disdoeure  is  likely  to 
contribute  significantly  to  public 
understanding  of  Government 
operations  or  activities. 

(2)  fai  order  to  deteoniae  wheftnr 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  iaterest  of 
the  requester,  the  Section  will  conaider 
the  following  two  factors: 

(i)  The  existence  and  ma^itBde«f« 
commercial  interest:  Whether  tiie 
requester  has  a  tonunerdal  interest  that 
weidd  be  farthered  by  the  sofeested 
disclosure;  and,  if  so 

(ii)  "Ae  primary  intereot  in  diedoBiire: 
Whe^er  the  magnitude  of  the  identified 
commercial  interest  <tf  the  repeater  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  tet 
disclosure  is  prunarily  in  die  commeroial 
inteveat  of  the  eequeater. 

(b)  The  Section  will  not  consider 
waiver  er  reduction  of  fees  for 
requesters  (persmu  or  organizationa) 
fi«m  whom  unpaid  fees  remain  due  to 
the  Section  for  another  information 
access  request. 

(cKl)  'tiie  Section's  decision  to  refuse 
to  waive  or  reduce  fees  as  requested 
imder  patagraph  (a)  td  this  seciian  may 
be  appealed  to  the  Commisaioner, 
United  States  Section,  fartemational 
Boundary  and  Water  Conunission,  4171 
North  Mesa,  Suite  0-316,  B  Paso,  TX 
79902-1422.  Appeals  shooU  contaa  as 
much  information  and  doomnentatioB  aa 
possible  to  si4>part  the  reqaest  for  a 
waiver  or  reduction  of  fees. 

(2)  Appeals  will  be  reviewed  by  ibe 
Commissioner,  who  may  consult  with 
other  officials  of  the  Sectioa  as 
appropriate.  The  Aquester  will  be 
notified  within  thirty  working  days  %tim 
the  date  on  which  the  Section  received 
the  appe^ 

S1102J   Tha  Section's  determination  and 


tetke 


Upon  receipt  of  any  request  for 
records  of  informatieB  under  the  Act  the 
following  guidelines  sh^l  be  followed: 

(a)  The  FOIA  Officer  wiO  determine 
within  10  days  (excepting  Saturdays, 
Sundays,  and  legal  holidays)  after 
receipt  of  any  such  request  whether  to 
comply  with  such  request  and  will 
immediately  notify  the  person  makuig 
such  request  of  stuch  determinaition,  the 
reasons  therefore,  and  of  the  ri^t.to 


any 
detesMinalion. 

^  AM  appeals  shodd  be  addresaed  to 
the  Commissioner,  United  States 
Section.  lotnBSiional  Boundaiy  and 
Water  CoaanissiaB.  4171  North  Mesa,  / 
Suite,  C-sm  El  Paao,  TX  Tmot^UZl/ 
and  afaodd  be  dearly  identified  as  ^Midi  n. 

on  the  envehipe  and  in  the  letters 
appeal  by  asing  the  marbag ' 
of  InfomtrtiaB  AppeaP'  or  "Apfieal  fa 
Records"  or  the  equivalent.  Failure  to 
property  address  an  appeal  nay  defier 
the  dale  of  leceipt  by  the  Sectioo  to  take 
into  account  die  time  reasonably 
required  to  forward  the  appeal  to  the 
Conuntsskioer.  In  eadi  inatance  wkea 
an  appeal  is  mcorrectly  addressed  to  the 
Commissioner,  he  shall  notify  the  person 
making  the  appeal  that  his  appeal  was 
improperly  oddnessed  and  of  the  date 
the  appeal  was  received  by  the 
Commissioner.  The  Canantssianer  wiH 
make  a  detetmonatioB  widi  respect  to 
any  appeal  within  20  days  (excepting 
Saturdays.  Sumkys,  and  legal  helida^) 
after  tite  receipt  of  an  appeal  If  on 
appeal  the  denial  or  Ae  request  is  in 
wdiole  or  in  part  upiield,  the 
CommissioBer  wiU  notify  tiie  peaaa 
making  such  reqaest  of  the  proviaians 
for  jn^dtal  review  under  die  Act  Aa 
appeal  Binat  be  in  writing  and  filed 
within  30  days  from  receipt  of  the  initial 
determinatioB  ^n  cases  of  denials  of  an 
entire  revest),  or  from  receipt  of  aay 
records  being  made  available  pursuant 
to  the  initial  determination  (in  case  of 
partial  denials),  in  those  cases  where  s 
request  or  appeal  is  not  addressed  to  tiie 
proper  offidal,  die  time  limitatians 
slBled  above  will  be  computed  from  the 
receipt  of  the  request  or  appeal  by  the 
proper  offidaL 

(c)  In  unusual  circumstances,  as  set 
forth  in  paragraph  (d)  of  this  sectioa,  the 
time  liBBtsfor  responding  to  the  original 
requeat  orthe  a^qieal  may  be  extended 
by  not  Bwre  thai  aa  additional  10 
working  days  by  written  notice  to  the 
person  making  a  request.  This  notice 
must  be  sent  within  eitfaer  10-  or  26<)ay 
time  limit  and  wiU  specify  the  reason  for 
the  extesaioB  and  the  d^e  on  wAadi 
determination  is  expected  to  be 
dispatched.  The  extension  saay  be 
invoked  only  once  during  the 
consideration  of  a  request  either  duriag 
the  initial  consideration  period  or  duiiag 
the  consideration  of  as  appeal,  but  not 
both, 
w  (d)  The  unusual  circumstances  ace: 

1(1)  The  need  to  search  for  and  coHod 
the  requested  records  from  field 
facilities  or  other  eaUbUsfaments  that 
are  separate  bom  die  office  pcecoaaiag 
thereqaeat 
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(2)  The  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request: 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  requestor  among  two  or  more 
components  of  the  agency  having 
substantial  subject-matter  interest 
therein. 

(e)  If  the  FOIA  Officer  receives  a 
request  which  is  of  proper  concern  to  an 
agency  or  entity  outside  the  Section,  it 
will  be  retiuned  to  the  person  making 
the  request,  advising  the  requester  to 
refer  it  to  the  appropriate  agency  or 
entity  if  requester  desires,  and  providing 
the  requester  with  the  name  or  title. 

^  address  and  other  appropriate 
information.  An  information  copy  of  the 

-   request  and  the  letter  of  referral  will  be 
forwarded  promptly  to  the  agency  or 
entity  outside  the  Section  that  may 
expect  the  request  In  the  event  the 
FOIA  Officer  receives  a  request  to  make 
available  a  record  or  provide 
information  which  is  of  interest  to  more 
than  one  agency  (Federal,  State, 
municipal,  or  legal  entity  created 
thereby),  the  FOIA  Officer  will  retain 
and  act  upon  the  request  if  the  Section  is 
one  of  the  interest  agencies  and  if  its 
interest  in  the  record  is  paramount 

(f)  The  Commissioner's  determination 
on  an  appeal  shall  be  in  writing  and 
when  it  denies  records  in  whole  or  in 
part  the  letter  to  the  person  making  a 
request  shall  include: 

(1)  Notation  of  the  speci^c  exemption 
or  exemptions  of  the  Act  authorizing  the 
withholding. 

(2)  A  statement  that  the  decision  is 
final  for  the  Section. 

(3)  Advice  that  judicial  review  of  the 
denial  is  available  in  the  district  in 
which  the  person  making  the  request 
resides  or  has  his  principal  place  of 
business,  the  district  in  which  the 
Section's  records  are  situated,  or  the 
District  of  Columbia. 

(4)  The  names  and  titles  or  positions 
of  each  official  responsible  for  the 
denial  of  a  request 

When  appropriate,  the  written 
determination  may  also  state  how  an 
exemption  applied  in  that  particular 
case,  and.  when  relevant  why  a 
discretionary  rebase  is  not  appropriate. 

(g)  In  those  cases  where  it  is 
necessary  to  find  and  examine  records 
before  the  legality  or  appropriateness  of 
their  disclosure  can  be  determined,  and 
where  after  diligent  effort  this  has  not 
been  achieved  within  the  required 
period,  the  FOIA  Officer  may  advise  the 


person  making  the  request  that  a 
determination  to  presently  deny  the 
request  has  been  made  because  the 
records  or  information  have  not  been 
foimd  or  examined,  that  the 
determination  will  be  considered  when 
the  search  or  examination  is  completed 
and  the  time  within  which  completion  is 
expected,  but  that  the  person  making  the 
request  may  immediately  file  an 
administrative  appeal  to  the 
Commissioner. 

S 1102J   Exwnpliona. 

(a)  5  U.S.C.  552(b)  provides  that  the 
requirements  of  the  FOIA  do  not  apply 
to  matters  that  are: 

(1)  Classified  Documents:  Specifically 
authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  that  are,  in  fact 
properly  classified  under  the  Executive 
order. 

(2)  Internal  Personnel  Rules  and 
Practices:  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency. 

(3)  Information  Exempt  Under  Other 
Laws:  Specifically  exempted  from 
disclosure  by  statute,.provided  that  the 
statute — 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Confidential  Business  Information: 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

(5)  Internal  Government 
Communications:  Interagency  or  intra- 
agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party 
other  than  an  agency  in  litigation  with 
the  agency. 

(6)  Personal  Privacy:  Personnel, 
medical,  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(7)  Law  Enforcement:  Records  or 
information  compiled  for  law 
enforcement  purposes,  but  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 


soiuxe,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  fiimished 
information  on  a  confidential  basis,  and. . 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
aiwindividual. 

1(8)  Financial  Institutions:  Contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by.  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(9)  Geological  Information:  Geological 
and  geophysical  information  and  data, 
including  maps,  concerning  wells. 

(b)  The  Section  will  provide  any 
reasonably  segregable  portion  of  a 
record  to  a  requester  after  deletion  of 
the  portions  that  are  exempt  under  this 
section. 

(c)  The  section  will  invoke  no 
exemption  under  this  section  if  the 
requested  records  are  available  to  the 
requester  under  the  Privacy  Act  of  1974 
and  its  implementing  regulations. 

(d)  Whenever  a  request  is  made  which ' 
involves  access  to  records  described  in 
paragraph  (a)(7](i)  of  this  section  and 

(1)  The  investigation  or  proceeding 
involves  a  possible  violation  of  CEuninal 
law,  and 

(2)  There  is  reason  to  believe  th^  the 
subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pahdency, 
and  disclosure  of  the  existent  of  the 
records  could  reasonably  ioe  expected  to 
interfere  with  enforcement  proceedings, 
the  agency  may,  during  only  such  time 
as  that  circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section. 

91102.9    Annual  report  to  Congress. 

(a)  On  or  before  March  1  of  each 
calendar  year  the  Commissioner  shall 
submit  a  report  covering  the  preceding 
calendar  year  to  the  Speaker  of  the 
House  of  Representatives  and  President 
of  the  Senate  for  referral  to  the 
appropriate  conunittees  of  the  Congress, 
llie  report  shall  iiilclude: 

(1)  llie  nuntb§r;Df  determinations 
made  by  the  section  not  to  comply  with 


request  for  records  made  to  the  section 
under  the  Act  ai^  this  ipart  and  the 
reasons  for  each  such  deteraiUBatien. 
\Z)  The  mimber  of  appeals  aade^ 
persons  under  the  Act  and  tha  pact  the 
result  Of  auoh  appeals,.and  the  peason 
for  the  action  upon  each  appeal  diat 
results  in  a  denial  of  mforma^n. 

(3)  The  names  and  titles  or  positions 
of  each  person  lesponsible  for  the  denial 
of  recoids  requested  under  the  Act  and 
the  number  of  instances  of  participation 
for  each. 

(4)  The  results  of  each  proceeding 
conducted  pursuant  io  552(1  U4)|F)  of  the 
Act,  including  a  repon  of  the 
disciplinary  action  tSNen  against  the 
officer  or  eB4>kiyee  who  was  pdmarily 
responsible  iu  improperly  withholding 
records  or  an  esipl^anatton  of  why 
disciplinary  action  vuaa  net  taken. 

(5)  A  copy  (rf  (his  part 

(6)  A  aof^  of  the  fee  schedule  and  the 
total  amount  of  lees  ooUected  by  the 
section  for  making  records  availaUe 
under  the  Act. 

(7)  Such  other  information  as 
indicates  efforts  to  administer  fully  the 
Act. 

(b)  A  copy  of  eadn  such  report  to  the 
Congress  made  puFffuant  to  paragraph 
(a)  of  this  section  will  be  made  available 
for  public  inspection  and  copying  in  die 
office  of  the  FOLA  Officer,  United  States 
Section,  International  Boundary  and 
Water  Commisskm.  4171  Ncwth  Mesa. 
Suite  C-3MI.  £1  Paso.  TX  799^-4422. 

S110Z10   Examination  of  raconte. 

When  a  request  to  examine  records  is 
approved  by  the  FOIA  Officer,  every 
reasonable  effort  will  be  made  to 
provide  facilities  for  the  purpose  of  such 
examination.  "On  the  spot"  copying  will 
be  available  if  the  FOIA  Officer  decides 
there  will  be  no  interference  with 
ordinary  activities  or  routine  business  of 
the  section. 

°\    Dated:  August  22. 19S|[ . 
Itainaldo  Mattinex, 
\fOIA  Officer. 

;FR  Doc.  90-288*2  Filed  h-9i-m,  8:45  am] 
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action:  Final  rule. 
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Engbieertng  Costs 
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summary:  The  FHWA  is  amending  its 
regulation  to  implement  changes 
mandated  by  secfion  133  of  (he  Surface 
Transportatton  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987  (Pub. 
L 100-17, 101  Stat.  132)  and  to  dlar^ 
the  FHWA  policy  relating  to  the 
limitation  for  reimbursement  of  eligible 
construction  engineering  (CE)  costs 
established  hi  23  U.S.C.  121fd).  Current 
law  estabUshes  the  limitation  at  IS 
percent  widiout  d»  prior  request  to 
obtain  specific  approval  fromRfWA. 
EFFEcnvc  DATE  September  4. 199a 
FOR  nNma  imformation  contact. 
Max  I.  Iiunan.  Office  of  Fiscal  Services. 
(202)  366-2853,  or  Michael  J.  Laska. 
Office  of  die  Chief  Counsel  (202)  36&- 
1383.  Federal  Highway  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a jn.  to  4:15  p.m.,  e.t.  Monday  through 
Friday,  except  legal  holidays. 
suppiEMEMrAny  informatioh:  Section 
133  of  the  STURAA  of  1987  revised  23 
U.S.C.  121(d)  by  ehminating  the  19 
percent  limitation  on  CE  costs  and 
increasing  (he  limitation  to  15  percent  of 
construction  costs  without  specific 
approval  from  the  FHWA. 

Prior  to  the  revision  of  23  U.S.C 
121(d).  reimbursement  of  CE.  costs  to 
State  h^way  agencies  (SHAS)  was 
limited  by  law  to  10  percent  of 
construction  costs  or  15  percent  if       ..^_ 
approved  by  FHWA.  SHAs  desiring  the 
higher  limitation  were  required  to 
submit  a  request  to  FHWA.  along  with 
adequate  justification  and  supporfing 
data,  to  demeostrate  (hat  a  percentage 
increase  in  excess  of  10  percent  was 
necessary  when  actual  eligible  CE  costs 
exceeded  (he  limitation. 

Other  revisions  are  also  being  made 
to  clarify  current  FHWA  policy 
regarding  CE  costs.  The  specific  chaiiges 
for  each  section  of  the  regulation  ate  as 
follows: 

Section  140.201  Paipese 

This  section  is  amended  by  removing 
the  statement  relating  to  increasing  (he 
statutoiy  lioitation  fnaa  10  to  Ift 
percent 

Section  140.203  Definitions 

This  section  is  revised  by  ceraoving 
the  definitions  and  adding  a  new 
section.  Policy.  This  new  section 
iadudes  proviaioas  reialins  to  the  l-S 
percent  limitation  and  also  includes  the 
following  provisions  which  have  been 
added  to  clarify  existing  HIWA  p<rficy 
on  reinibuiaeawnt  of  CE  casta: 
^    (1)  The  new  i  14&20a(d)  «eqidres  diat 
estimated  CE  oosto  approved  at  Ibe  time 
of  project  authorizatiaa  be  baaed  on  the 


amount  of  costs  the  SHA  expects  to 
incur,  not  ta  exceed  tha  15  percent 
limitation.  The  15  perceat  is  aot  a 
standard  additive  rate  for  pnjoct  cast     - 
estimates. 

(2)  The  new  1 14aLante)  provides 
clariicafien  of  FHWA/p^icy  for 
detaraniaiBg  CE  oeats  when  SHAs  opt  lis 
use  average  Eatea  in  ben  of  aotaal  ooala 
per  prepct  in  accordance  widi  the 
provisions  of  29  IIS.C  128(h). 

Section  140.205  Increase  in  Per  Ceatuan 
of  Limitation 

This  section  is  revised  to  remove  1m 
procedures  for  increasii^  die  peraenti^ 
limitation  froM  10  to  15  pwoent  wUdi 
are  no  longer  applicable.  The  ceviaioii  to 
1 140.205  contains  previsions  rriating  to 
the  ^>plicafieH  of  the  limitatian. 

Section  140.207  Categories  of  Funds 
Subject  to  Application  of  Limitation 

Section  140  J97  is  removed,  but  (he 
provisions  of  diis  section  ne  indadei  in 
the  revised  f  140.205,  Application  of 
Limitation.  The  current  regolatien  lists 
specific  categories  of  fends  subject  to 
the  limitation,  ^moe  most  categories  of 
funds  are  subject  to  die  Mnritafien,  die 
revved  section  fists  onfy  diose 
categories  of  funds  exempt  from  die 
hmitation.  >- 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  hi  die  Federal 
Register  of  August  25. 1989  (54  FR  35354- 
35356).  A  total  of  8  responses  were 
received  from  seven  State  Ffighway 
Agencies  (SHAs),  and  one  engineering 
consulting  firm  within  the  60  day 
comment  period  provided  in  the  notiOB 
of  propose^  rulemaking.  Of  the 
comments  received,  four  supported  (he 
rule  change  in  its  entirety.  The  other 
four  comments  supported  (he  rule 
change,  but  with  various 
recommendations. 

Discussion  of  Conuaents 

1.  One  comment  recommended  that 
FHWA  limit  CE  costs  to  15  percent  of 
the  anuial  cost  of  the  Federal-aid 
Construction  Program  tor  each  State. 

FHWA  cannot  acooo^ilish  this  i 
by  regulation  due  to  the  current 
language  in  section  121.  of  tttie  22.  IL&C 
la  accordance  %ndi  23  U.S.C  121ia).  a 
State  is  seis^Mused  tor  die  costs  of 
constnictiea  iacurred  by  tt  oa  a  project* 
by-project  basis.  ReiaitHirsenient  iat  CB 
(23  U.S.C  121(d))  is  limited  to  a 
percentage  (lS9fr)  of  the  construction 
costs  of  a  project,  exchubag  from  die 
cost  of  coBstructten  the  ooste  of  ri^rta- 
of-way.  ivekminary  engmeeriag,  iui   \ 
construction  engineering.  / 

2.  One  coaament  Baeoaamended  thai 
FHWA  restrict  tbe  stotewide  aggregate 
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average  to  the  15%  range,  but  allow 
individual  projects  to  be  approved  by 
the  FHWA  for  the  CE  costs  which        \ 
exceed  the  limitation. 

FHWA  cannot  include  this 
recommendation  because  of  the 
restriction  of  23  U.S.C  121(d)  which 
specifically  provides  that  payments  for 
construction  engineering  on  any  project 
financed  with  Federal-aid  funds  is 
limited  to  13%  of  the  costs  of 
construction.  There  are  no  exceptions. 

3.  One  comment  recommended  adding 
(1)  The  installation  and  operation  of 
field  offices  and  acquisition  of 
associated  office  equipment.  (2)  the 
conducting  of  core  boring  and 
subsurface  investigation  during 
construction,  (3)  the  performance  of 
design  and  specification  changes  during 
construction,  and  (4)  the  costs 
associated  with  litigations  and  related 
legal  actions  to  the  new  S  140.203(a). 
Policy.  To  be  consistent  throughout  23 
CFR 140,  we  are  limiting  the 
reimbursement  criteria  for  CE  costs  to 
those  defined  in  23  CFR  140.703(b).  This 
coRunent  will  be  considered  if  the 
definition  for  CE  as  defined  in 

S  140.703(b)  is  revised. 

4.  A  comment  from  the  engineering 
consulting  firm  stated  that  it  does  not 
quote  shop  drawing  reviews  as  a  part  of 
construction  engineering  services,  nor 
does  it  believe  ii  is  current  industry 
practice.  However,  we  received  a 
comment  fix)m  an  SHA  indicating  that  it 
continues  to  include  shop  drawing 
reviews  as  a  part  of  CE  costs.  The 
consulting  firm  raises  no  objection  in  the 
event  the  FMVVA  continues  to  include 
shop  drawing  reviews  as  a  part  of  CE 
cost  because  it  feels  it  will  still  be  able 
to  be  accommodated  within  the  15% 
limitation.  This  comment  will  be 
considered  if  the  definition  for  CE  is 
revised.  We  have  revised  the  new 

S  140.203(a)  to  refer  to  the  reimbursable 
costs  for  CE  described  in  S  140.703. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DepartmenLof  Transportation.  This 
rulemaking  action  was  initiated  in  order 
to  implement  a  statutory  mandate.  A 
regulatory  evaluation  is  not  required 
because  of  the  ministerial  nature  of  this 
action.  However,  this  revision  will 
eliminate  the  administrative  burden 
upon  SHAs  which  was  necessary  to 
justify  an  increase  in  the  construction 
engineering  limitation  from  10  to  15 
percent. 

For  this  reason,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  edbh  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  23,  Code 
of  Federal  Regulations,  by  revising  part 
140,  subpart  B  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.^,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  140 

Accoimting,  Grant  programs — 
transportation,  Highways  and  roads. 

Issued  on  August  24, 1990. 
T.D.  LaiBon. 
Administrator. 

The  FHWA  proposes  to  amend  23 
CFR  part  140,  subpart  B  as  follows: 

PART  140-REIMBURSEMENT 

1.  The  authority  citation  for  part  140  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  part  140  are  removed: 

Authority:  23  U.S.C  101(e],  114(a).  1^,  121, 
122  and  315:  and  49  CFR  1.4a(b). 

2.  Subpart  B  of  part  140  is  revised  to 
read  as  follows: 

Sulipart  B— Construction  Enginserlng 
Costs 


\ 


Sec 

140.201  Purpose. 

140.203  Policy. 

140.205  Application  of  limitation. 

Subpart  B— Construction  Engineering 
Coats 

1140201    Purposs. 

The  piupose  of  this  subpart  is  to 
prescribe  policies  for  claiming 
reimbursement  for  eligible  construction 
engineering  (CE)  costs. 


1 140203    PoNcy. 

(a)  States  may  be  reimbursed  for  the 
Federal  share  of  CE  costs  incurred  as 
described  in  §  140.703  of  the  CFR. 

(b)  Reimbursement  of  CE  costs  is 
limited  to  15  percent  of  the  costs  of 
construction  on  a  project,  exclusive  of 
the  costs  of  preliminary  engineering,  CE, 
and  rights-of-way. 

(c)  lite  15  percent  limitation  applies  to 
projects  for  which  a  final  voucher  was 
not  approved  prior  to  April  2, 1987. 

(d)  The  estimated  CE  costs  approved 
at  the  time  of  project  authorization  shall 
be  based  on  the  amount  of  costs  the 
SHA  expects  to  incur,  not  to  exceed  the 
15  percent  limitation. 

(e)  If  the  SHA  claims  CE  costs  as  an 
average  percentage  of  the  actual 
construction  costs  fai  accordance  with  23 
U.S.C.  120  (h),  the  average  rate  shall  be 
determined  based  upon  reimbursable  CE 
costs.  If  the  individual  projects  used  in 
developing  the  average  percentage 
contain  CE  costs  exceeding  the 
limitation  established  in  23  U.S.C. 
121(d).  then  those  excess  costs  shall  not 
be  included  in  determining  the  average 
percentage. 

§140.205    AppUcation  of  limitatioa 

All  projects  financed  with  Federal-aid 
highway  funds  are  subject  to  the 
limitation  except  for  projects  funded 
from  the  following  categories: 

(a)  Emergency  Relief  (23  U.S.C.  125). 

(b)  Federal  Unds  Highways  (23  U.S.C 
204). 

(c)  Defense  Access  Roads  (23  U.S.C 
210), 

(d)  Appalachian  Development 
Highways  (section  201  of  Pub.  L.  8S-4,  79 
Stat  5). 

(e)  Public  Lands  Development  Roads 
and  Trails  (23  U.S.C.  214),  and 

(f)  Other  categories  determined  by 
FHWA  to  be  exempt  from  the " 
[FR  Doc.  90-20655  Filed  8-31-90;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  651 

Environmental  Eff acta  of  Army 
Actiona 

AOENCV:  Department  of  the  Army;  DOD. 
Acnow:  Final  rule. 

SUMMANy:  This  rule  amends  the  list  of 
categorical  exclusions  (CX)  in  appendix 
A.  32  CFR  part  651  (Army  Regulation 
200-2).  Specifically,  the  change  to  CX  A- 
14  eliminates  a  numerical  or  percentage 
trigger  except  as  prescribed  by  statute 
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in  order  to  focus  on  the  environmental 
impacts  of  realignments  or  reductions. 

DATES:  Effective  October  5. 1990. 

RM  PUNTHni  mPORMAIKM  CONTACT: 

Timothy  P.  Julius.  Environmental 
Protection  Specialist  Army 
Environmental  Office.  Headquarters. 
Department  of  the  Army.  Washington. 
DC  20310-2600.  telephone  202-693-5032. 

SUPPLSMCNTARY  IWroWMATIOH;  The 
Department  of  Defense  is  in  the  process 
of  adjusting  to  a  changing  political  and 
military  climate.  Part  of  the  adjustment 
process  includes  proposals  to  realign 
and  reduce  current  force  structure  in 
response  to  strategic  and  budgetary 
factors.  Through  recent  experience,  the 
Army  has  concluded  that  categorical 
exclusion  A-14  should  focus  on 
potential  environmental  consequences 
of  proposed  realignments  or  reductions, 
and  not  on  numerical  or  percentage 
triggers.  The  proposed  nde  to  amend  A- 
14  was  published  in  the  Federal  Register 
on  July  20, 1990  (55  FR  29636).  No 
comments  were  received  in  response  to 
the  proposal. 

List  of  Subjects  in  32  CFR  Part  651 

Environmental  protection, 
Environmental  impact  statements, 
Natural  resosrces.  Ecology. 

Adoption  of  the  Amendnent 

Accordingly,  the  Army  amends  32 
CFR  part  651  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  651  continues  to  read  as  follows: 

Autliority:  National  Environmental  Policy 
Act  of  1969  (NEPA),  42  U.S.C  4321  et  acq. 
Council  on  Environmental  Quality 
Regulations,  40  CFR  parts  1500-1506, 43  FR 
55978-56007,  November  29, 1978,  as  amended 
.^  SI  FR  19625,  April  25, 1986,  and  E.0. 12114. 

'Appendix  A    [AmendadJ 

2.  Categorical  Exclusion  A-14  in 
appendix  A  is  revised  to  read: 
Reductions  and  realignments  of  civilian 
or  military  personnel  that:  (1)  Fall  below 
the  thresholds  for  reportable  actions  as 
IH«scribed  by  statute;  (2)  wrill  not  result 
in  the  abandonment  of  facilities  or 
disruption  of  environmental,  surety  (e.g.. 
chemical,  nuclear,  or  ammunition 
safeguards],  or  sanitafiaji  services  (e.g.. 
shutdown  of  a  water  treatment  plant); 
and  (3)  will  not  otherwise  require  an  EA 
or  an  EIS  to  implement  (e.g.,  new 
construction  to  accommodate  realigned 
personnel  or  major  demolition 
activities).  (REC  required.) 


Dated:  August  20, 1990. 
LawU  D.  Walkw. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.  L&E). 
[FR  Doc.  90-20739  FUed  8-31-00;  8:45  am] 
BIUJM  COOe  S71«4»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[Docket  Na  M-S82;  RM-6443,  RM-468C 

Radio  Broadcaating  Srvicaa; 
Morahaad,  RuaaaH.  and  Waatwood,  KY 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

tUlMlAllY:  This  document  allots  Channel 
242A  to  Morehead,  Kentucky,  at  the 
request  of  Brad-Lee-Todd  Corporation, 
and  Chcmnel  2594  to  Westwood. 
Kentucky,  in  response  to  a  petition  filed 
by  James  C  Sliger,  which  was  treated  as 
a  counterproposal  in  this  proceeding. 
See  54  FR  01196.  January  12, 1989. 
Channel  242A  can  be  allotted  to 
Morehead.  Kentucky,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  for  Channel  242A  at 
Morehead  are  North  Latitude  38-11-37 
and  West  Longitude  83-24-16.  Channel 
259A  can  be  aUoted  to  Westwood, 
Kentucky,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  12.2  kilometers  (7.6  miles] 
southwest  The  coordinates  for  Chaimel 
259A  at  Westwood  are  North  Latitude 
38-26-20  and  West  Longitude  82^7-52. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  15, 1990;  The 
window  period  for  filing  applications 
will  open  on  October  16, 1990.  and  close 
on  November  15, 1990. 
PON  njRTHER  INFORMATION  CONTACT 
Nancy  J.  WaUs,  Mass  Medir(202)  634- 
6530.  J 

SUPPLEMENTARY  INFORttOiTION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-582. 
adopted  August  15, 1990,  and  released 
August  29, 1990.  The  fiiU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  "rhe  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800  2100  M  Street  NW..  Suite 
140  Washington.  DC  20Q37. 

List  of  Subjects  in  47  CFR  Psrt  73 
Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154. 303. 

173.202    [AmenCM] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Kentucky 
by  adding  Channel  242A  at  Morehead. 
and  by  adding  Westwood,  Channd 
259A. 

Kadil&n  B.  Lavltx. 

Deputy  Chief  Policy  and  Rule*  Division. 

Mass  Media  Bureau. 

[FR  Doc.  90-20746  Filed  8-31-90, 8:45  am] 

BSUNQ  COOS  Srit-SI-M  * 

47  CFR  Part  73 

[MM  Docket  Na  t»-400;  RM-630i] 

Radio  Broadcaating  Sarvtcaa; 
Georgetown,  TX 

AOENCV:  Federal  Communications 
Commission.  r 

ACtlON:  Final  rule. 

* 

r.  This  document  substitutes 
Channel  299C3  for  chaimel  299A  at 
Ceorg^townTTexas,  and  modifies  the 
pemul  of  Station  KJWL  to  specify 
operation  on  the  higher  class  co- 
channel,  at  the  request  of  Williamson 

punty  Conununications.  See  54  FR 
3£i211  September  25, 1989.  Channel 

1  can  be  allotted  to  Georgetown  in 
compliance  with  the  Commission's^ 
minimum  distance  separation  ^"^ 

requirements  with  a  site  restriction  of 
18.9  kilometers  (11.7  miles]  northeast  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Chaimel  299C3  at  Georgetown  are  30- 
43-08  and  97-30-24.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  15. 1990. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  J.  Rhodes,  (202)  634-«530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-400. 
adopted  August  17, 1990,  and  released 
August  29. 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcriptional  Service, 


^ 


/  V<rf.  55.  Na  171  /  Tuesday,  September  4,  1990  /  Raleg  and  RegntaCoiw 


(202)  857-^800..  2100  M! 
140.  Wa«hingt0n.  DC  200^. 

list  of  Sufajsdt  fa  47  Cnt  P!BB«  73 

Radio  broadcastiiig. 

PART  73-(AyEaOEO} 

1.  The  authority  cxtatian  Un  part  73 
continues  to  read  as  taUcws: 

Aaiioriiy:  47  USlC  tSUn. 

{73.202   lAiMOdadl 

2.  Sectioa  TSJO^).  Hw  T«Ue  of  n< 
Allotments  is  amended  under  Tescas  by 
removing  Channel  299A  ami  addiog 
ChanMi  2giC3  at  Geet^getown. 

Federal  Comnusications  Cennnission. 
Katlilaea  B.  Levttx. 

Deputy  Chief,  RoOcyoo^RuJes  Divisieii. 

Mast  Medh  Bunen. 

(FR  Doc  90-20744  nied  8-31-40;  «i4S  aii^ 

mUNQ  COK  f7U-«t-l» 


DEPARTMENT  OF  THE  INTERIOR 


Fishi 


50CFRPart32 
RtN1018AA71 


!  HmbMbb  negutoMona 

AOOiCV:  Pilh  «Bd  Wilifijlie  Service. 

Interior. 

action:  Final  rule;  correction. 

summary:  the  Fish  and  Wil^fe  Service 
here  corrects  four  errors  relating  to  a 
flnal  rule  on  refuge-specific  farmting 
regulations  that  appealed  in  the  Federal 
R««i«tM  on  Novembo- 7. 1980  (54  FR 
46730).  The  errors  were  procedural  or 
typograpMcai  is  — tme  aod  an 
discussed  briefly  below. 


TOR  FUIITHER  mFORMAV 
Larry^taRochetie.  U.S.  Fish  and  WUA^e 
Serriee,  DivtsioR  of  Refaget,  MS  870- 
ARLSQ.  VM»  C  Street  NW.,  Washingtan. 
DC  20240:  TdeplKiae:  708/^8-2043. 
SUPftLEMDfTART  INFORMXTIMC 

1.  Or  pege  40731,  fiiird  eotvmn, 
amendatary  action  2.  feies  9  tbmi^  12, 
remove  At  words  "reneviiig  paragraphs 
(11)(2^  aad  redesignating  paragraphs 


(11)  (3)  and  (4)  ««  paiagiaphs  (11)  (2? 
and  (3)  respectively",  lliis  amendnent 
was  accanfrii^ietf  in  •  previous 
rulemaking  on  October  31. 1988  (53  FE 

%3Z^    (AmMdad) 

2.  On  pQge  48732,  first  cotumn, 

amendatory  actian  3.  line  3.  dtaaigfs  

"fqK3)fir  to -t<i)t4)tir.  fi«  «.  cJwmge 

"(fn(K)jt«r  to^t«fjwpn«wB^ 

oolwMi.  dMR^e  "(3)  D^AfbenaeNatkmat 
Wildlife  8e6«e'*  to  **HJ  D'Arbrniac 
NatioBal  WdcDde  Rc&ge";  thM  caluMk 
change  "(U^  Uraatilla  National  WilAife 
Refuge^'  to  "(8)  UmatiUa  National 
Wildlif^^^efoge". 

(32.32   {Amondedi 

3.  On  page  46732,  third  colunui.,  

amendatory  action  4,  second  Bne  diaoge 
"paragraphs  (dltsr  to  "paragraphs 
(d)t8r:  in  the  second  and  tfnrd  hnes  of 
narrative  tmder  S  32.32  refoge-spectfic 
fegu!ation8;  big  game,  change  15)  Wliite 
Krer  Natiomi!  Wihflife  Refage"  to  "W 
White  River  Natienel  WitdRfe  Refuge'*. 

Dated:  Ait^'^'t  10, 19ga 
Dick  Smith, 

Acting  Direelmr,  ffeA  c«tf  WMUfe  Service. 
(FR  Doc  90-20724  Filad  S-31-0Q;  8:45  aa^ 
aiujMQ  oooe  uw  u  m 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tha  public  of  the 
proposed  issuance  of  njles  and 
regulations.  Ttw  purpose  of  these  notices 
is  to  give  interewdd  persons  an 
opportunity  to  participate  in  ttte  rule 
making  prior  to  ttie  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 


Farmers  Homo  A 
7  CFR  Part  1065 


ItraUon 
hritiptol 


Security  Servicing  f^  Multiple  Family 
Housing  l.oans 

agency:  Farmers  Home  Administration, 
USDA.  I 

ACTKMl:  Proposed  ruM 

■  t  ■  II 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Multiple  Family  Housing 
Security  Servicing  regulations.  This 
action  is  being  taken  to  incorporate 
flexibility  in  servicing  delinquent 
multiple  housing  accounts  based  on 
annual  servicing  needs  and  goals 
established  by  the  National  Office.  This 
amendment  will  delete  the  necessity  for 
classifying  delinquent  multiple  housing 
accounts  which  will  eliminate 
duplication  of  work.  The  reason  for  the 
delinquency  and  plans  for  resolving  the 
delinquency  are  include  in  the  serving 
plan  required  by  the  regulation.  ' 
DATES:  Comments  must  be  received  on 
or  before  November  3, 1990. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  be  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  FmHA,  room  6348,  South 
Agriculture  Buildings,  Washington,  DC 
20250.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  impaction  during  regular 
work  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wanda  L  Triplet,  Loan  Specialist, 
Multiple  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration  (FmHA),  USDA, 
room  5333,  South  Agriculture  Building, 
14th  and  Independence,  SW.,  DC  20250, 
telephone  (202)  382-1612. 
SUPPICMENTARY  INFORMATION: 


Classification 

This  action  has  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements     ^ 


Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor  because 
there  will  not  be  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse'effects  on 
competition,  emplOTment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States*based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
market^. 

Environmental  Impact  StatenilMit 

This  document  has  been  revfewed  in 
accordance  with  7  CFR  part  II 
Subpart  G,  "Environmental  Prbgrams.' 
It  is  the  determination  of  FmFA  that  this 
action  does  not  constitute  a  od^jor 
Federal  action  significantly  affecting  the 
quality  of  the  human  environmental, 
and,  in  accordance  with  the  National 
Environmental  Policy  Act  of  l9fl0.  Public 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act     ^  J' 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  tha^this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  nun^er  of  small  entities, 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 

Intergovernmental  Consultation 

For  th9-ceasons  set  forth  in  the  final 
Rule  related^Notice(s)  to  7  CFR  part    . 
3015,  subpart  V,  48  FR  29112.  June  24, 
1983^rograms  10.415  Rural  Rental 
IJousing  Loans  and  10.427,  Rural  Rental 
Assistance  Payments  (Rental 
Assistance)  are  subject  to  Executive'' 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Programs  Affected:    ' 

These  changes  affect  the  following 
FmHa  program/activites  as  listed  in  the 
Catalog  of  Federal  Domestic  Assistance: 
10.405— Farm  Labor  Housing  Loans  and 
Grants:  10.415— Rural  Rental  Housing 
Loans. 


List  of  iobjects  in  7  CFR  Part  198S 

Administrative  practice  and  -< 

procedure,  Low  and  moderate  income 
housing-Rental  Mortgages. 

Therefore,  as  proposed,  chapter  XVIO, 
title,  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  lOeS-REAL  PROPERTY 

1.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1960;  41  U.S.C  1480; 
5  U.S.C.  301;  7  CFR  2.33;  7  CFR  2.7a 

Sutipart  B— Security  for  Multiple 
Housing  Loans 

2.  Section  1985.85  is  amended  by 
revising  paragraph  (b)  and  (e)  to  read  as 
follows: 

§196SJ5   Default  and  IquMatlon. 
•        •        •        •        • 

(b)  Segyicing  delinquent  accounts. 

(1)  The  District  Director  will  service 
delinqent  accounts  with  guidance  and 
assistance  as  necessary  from  t^e  State 
Director.£krery  delinquent  boiTower  will 
be  servic^  according  to  a  routine 
estabUshed  for  the  particular  loan  type 
by  the  State  director. 

(ij^eservedj 
(ii)  [Reseved] 
(iii)  [Reserved] 
(iv)  [Reserved] 

(2)  [Reserved]  ^ 

(3)  [Reserved] 

(4)  [Reserved] 
•        •       • 

jquklation.  Liquidation  of  all 
mutipl!k-fa^ly  type  loans  will  be 
handled  according  to  the  applicable 
portioi^  of  subpart  A  of  part  1955  of  diis 
chaptni.Suspension,  cancellation, 
-tcuiswr,  and  reinstatement  of  interest 
^3tu  and  rental  assistance  during  the 
liquidation  process  will  be  serviced  in 
accordance  with  sutmart  A  of  part  1955 
and  subpart  C  of  paiivl930  of  this 
chapter. 

Dated:  luly  2S,  1900. 
La  Vsnia  Auaman. 

Administrator,  FarmertHo 

AdmitiiBtration. 

[FR  Doc  90-20722  Filed  8-31-8(^8:48  am] 
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SMALL  BUSINESS  AOMMOSTiMTION 
13CFR  Part  121 

SmaH  Buakwaa  Sice  Stanoards!  Waivef 
or  me  NOfviianuiaciuraf  tfuw 

AQOlCVt  flnd  BiMiiKM  AAnhdstrafioR. 
AcnoM:  NoliBB  af  ftrtairt  «e«ai«s  Ike 
nonaHHrfactaMrnile  iv>Bine  daaaes  af 
petroleum  prodads,  taeeepi  faraevea 

kaftfwUBitad  State*. 


:  Hie  Stnatf  Bosioess 
Administration  (SBA)  is  umgiJailiig  a 
waiver  to  iu  "aaanMnubcturar  rule"  fat 
nine  petroleum  products,  except  within 
genaayagrspiufal  areas.  Tfaie  partial 
waiver  is  beiqg  cansideRd  because  it 
appears  that  small  refiners  provide 
petrofeoB  products  to  the  Federal 
government  in  only  sevbn  geographic 
market -areas.  Ilie  eflect  of  a  waiver 
would  be  to  aBow  an  otherwise 
qualified  regular  dealer  to  supi^  the 
produc^ef  aay  domestic  refiner  oa  a 
Federal  contract  set  aside  exclusively 
for  small  business  or  awarded  through 
the  8(a)  program.  The  products  under 
consideratai  iHtiadfc.  iMaling  oils, 
kerosine,  automotive  gasoline,  and 
diesel  fuels,  as  weU  ascertain  other 
specialty  petroleiBB  prodnrts.  Tlie 
purpose  of  ous  notice  is  to  solicit 
comnents  and  addBtioiial  infonnatioa 
froa  interasled  parties. 
OAlwti  Comments  must  be  submitted  on 
or  before  October  4,  me. 
aPDWW  CO— mil  to:  Robert  ]. 
Moffitt  Chairperson,  Size  Policy  Board, 
U.S.  Small  Business  Administratien, 
1441  L  Street,  NW.,  Room  I 
Washington,  DC  20416. 
FOA  RNITMCN  NiVOflMATIOM  4 

Gary  M.  Jackson.  Director,  Siae 
Standards  Staff.  (202)  653-6373. 

SUPfLEMCNTARY  INRMaMTlOM:  Pubtic 

Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Qusiness  Act  the  ptwioBsly  e»sttng 
regulaticRi  that  recipicBts  of  Federal 
contracts  set  aside  far  aanfl  business  or 
8(a)  oontracts  mast  provide  the  product 
of  small  boaiBeiB  wemalacturer  or 
procenec  tf  the  redpieaft  is  otker  than 
the  actnal  ■aonfactBrer  er  processor. 
This  re^uirsBWiat  is  coaiaMwily  referred 
to  as  the  "aeaaMD^aeterer  rule."  The 
SBA  regalatiiBna  iaipasing  this 
requirement  are  found  at  13  CFR 
121.g06(b)  and  121.1106(b).  Section 
303(b)  of  the  law  provided  for  waiver  of 
this  requirement  by  SBA  for  any  "ciess 
of  products"  for  adridi  there  are  na 
small  business  manufacturers  ar 
proccsaocs  in  die  Federal  aarkcL  This 
notice  proposes  to  waiwa  the 
nonmanufacturer  rule  for  fuel  oils  plus 


automotive  gasoline  for  those 
geographical  areas  in  which  there  have 
been  no  small  refiner  in  the  Federal 
market. 

A  class  of  products  is  considered  to 
be  a  particular  Product  and  Service 
Code  (PSQ  wider  the  Federal 
Procuseaient  Data  System  or  asi  SBA 
recognized  product  line  within  a  PSC 

To  be  considered  ia  the  Federal 
market  a  small  manufacturer  must  have 
been  awarded  a\:oatrad  by  the  Federal 
government  within  the  last  tfiree  years. 
The  definition  of  the  Federal  market  for 
a  class  of  products  assmnes  that 
products  are  suppGed  on  a  national 
basts.  However,  a  more  narrowly 
defined  geugiapliii  market  area  may  be 
considered  when  evahrating  a  waiver  of 
a  class  of  predacts  if  ft  is  demenstrated 
that  die  products  ai«  not  supplied  on  a 
nationwide  basis.  SBA  will  consider 
such  factors  as  perishability  of  the 
product,  transportation  costs  relative  to 
the  value  af  the  good,  stability  «tf  a 
market  aree  over  time,  lud  potential 
entry  into  a  market  area  by  small 
business  befose  deOtting  a  awrVrt  area 
on  less  than  a  national  basis. 

The  defiaitioa  of  tkese  tenas  is 
consistent  with  previous  waiver  notices 
conoemiBg  oonstruction  equipment  (54 
FR  53^7)  and  main&aaie  computers  (55 
FR  22799)  and  with  a  proposed  rule 
concerning  agency  procedtu«s  on 
nonmanufacturer  waivers  (55  FR 

The  classes  of  products  iateaded'for 
waiver,  except  within  seven  geographic 
locations,  are  ail  of  the  classes  of 
products  within  P5G-0140,  Fuel  <Xh, 
and  one  class  of  prodocts  (automotive 
gasoKne)  within  PSC-9130,  Liqiid 
Propellents  and  Fueh,  Petroleum  Base, 
as  specfficaHy  idenyfied  in  4ie  foHowing 
table: 


P8C 

OtaMCfpraSMl 

9130  (PwQ  •... 

Autaifiotive  GssoKne. 

9140 

M  Classes  o<  ftoducts: 

Lifhl  and  Heavy  Bumar  Fuals. 

Oesal  Fuels. 

K^tOMW. 

tmttri  SptOkMliim  T>pe  Raaidpala. 

SpacW  aiiS  Ha»y  Gcada  TuMm 

Vasaal  PRViMon  Fuatt. 

Heavy  Rial  and  Cnhar  Bank  (Bottr 

TMH»F«ala. 

^Mi^^      **C*'     f^^HMi^^n^     fii^^s 

Fuala. 

■uminaSngOSs. 

>  Only  one  ctass  of  . 
D6ing  coniidof>d  tof  wsiw. 


pac-etasis 


SBA  is  considering  a  waiver  of  the 
above  claeaes  ef  products,  wMi  the 
ejtoeption  diat  dte  aowaaaalsUui  sr  rate 
oantinues  to  remain  in  effect  for  afl 
petvalaoai  aet-aaide  of  S(a)  oontracts  in 
sevaa  gsaginphical  areas.  SBA  proposes 
to  draw  a  geographic  distinction  vtitk 


respect  to  I 

information  which  demonstrates  that, 
while  small  refiners  are  in  the  Federal 
market,  they  appear  to  sell  their 
products  to  the  Federal  ^vemment 
within  limited  distances  from  their 
refineries.  Anodter  da  aa  af  t 
within  PSG-gsaa  aviatiaD  j 
which  includes  |P-4.  was  exainined  ly 
SBA.  Based  upoa  oar  preliminary 
findings.  SBA  is  not  presendy 
considering  a  waiver  for  this  class  €>f 
products,  as  discussed  later  in  this 
notice. 

Over  the  past  several  years.  SBA  has 
received  complaints  from  sinaH 
petroleum  dealers  r^arding  the  effect  of 
the  nonmanufacturer  nde  on  small 
business  set-asides  and  8(a)  cijaliiiits 
due  to  the  limited  availability  of 
pradads  baas  ssbbU  refiners  Aa 
analysis  of  the  petroleum  iaduitry  was 
conducted  to  determine  if  a  waiver  of 
the  nonmanufacturer  rule  should  be 
granted.  Contract  award  data  were 
obtained  fit>m  the  Federal  Procurement 
Data  Center  and  the  Defense  Fuel 
Supply  Center  for  this  analysis. 

SBA  has  found  seven  small  refiners  ef 
the  designated  classes  of  petroleuai 
products  in  the  Federal  market  in  fiscal 
years  ig67-198a  Consequently,  a  waiver 
for  these  classes  of  products  cannot  be 
granted  on  a  national  basis.  Hewever,^ 
narrow  geogr^pliical  definition  of 
the^ederal  amrket  of  small  refmers  BMy 
suppdrta  waiver  for  most  geographical 
areas  inthe  country. 

Through  ik  review,  SBA  has  Couad 
that  snaH  refiners  supplymg  petroleuai 
products  to  the  Federal  gowenimenl  May 
be  capable  of  deh voting  Ibeir  products 
only  to  locatioBS  wittei  a  hmited 
geographic  market  area.  SraaM  refinos 
may  limit  delivery  uiilUa  a  geoyaptueal 
market  area,  otlieir  dun  the  entire 
United  States,  ^«e  to  the  high  cost  of 
shipping  to  the  al&nate  user  relative  to 
the  price  of  the  product  There  is  a 
narrow  aasiiket  price  far  Aese  products 
and.  in  competition,  a  few  cents 
additional  price  due  to  the  casts  at 
trucking  pcHtroleura  over  long  distance 
(e.g..  100  to  260  airmiies)  would  cause  a 
bid  to  be  nacorapetitive.  Dehveries  of 
these  prodocts  to  the  ultimate  canaumer 
are  atmoBt  always  uiode  by  short 
distance  tracking. 

fflA  reviewed  contract  data  lo 
determine  ff  small  refiners  displayed  a 
pattern  of  delivery  an  Fedcsal  carOracts 
for  petroleuas  products  withia  a  iiouted 
geographic  area.  Distances  from  the 
refinery  and  delivery  point  on  Federal 
oontracts  awarded  to  six  of  tlie  sevca 
snaU  lafiueia  were  available  from  the 
Defenae  Pael  Sapfdy  Center.  Theae 
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awards  show  nineteen  ddiveries  on 
seven  contracts. 

Small  refiners  delivered  petrol«mi 
products  on  Federal  contracts  an 
average  distance  of  65  miles  from  their 
refineries.  The  maxlmam  driivery 
distance  by  most  of  the  small  refiners 
greatly  exceeded  the  average  mileage. 
Two  small  refiners  delivered  products 
as  far  as  200  miles  aiui  another  refiner 
delivered  its  products  a  maximum 
distance  of  135  miles. 

Because  of  the  limited  number  of 
contracts  to  small  refiners,  SBA  believes 
the  most  supportable  definition  of  a 
Federal  market  may  be  demonstrated  by 
the  maximum  distance  a  small  refiner 
has  delivered  fuel  oil  to  the  Federal 
government.  Accordingly,  the  maximum 
distance  a  smaD  refiner  has  delivered  on 
a  Federal  contract  shall  determine  its 
maiiiet  area.  For  administrative 
convenience,  SBA  wiH  round-t4>  the 
maximum  distance  to  the  nearest  50- 
mile  increment  so  as  to  limit  the  number 
of  potential  mileage  designations. 

Tlie  geographical  areas  excluded  from 
the  proposed  waiver  are: 

(a)  Withia  100  aimules  of  Chester.  Virginia 

(b)  Within  SO  airmiies  of  Albany,  New  York 

(c)  Within  200  airmiies  of  Vicksburg, 
Mississippi 

(d)  Within  am  airmiies  of  Cheyeiue, 
Wyoming 

(e)  Witfain  100  airmiies  of  Wood  Cross.  Utah 

(f)  Within  ISO  airmiies  of  Tomjpah,  Nevada 

(g)  Within  SO  airmiies  of  Fairbanks,  Alaska 

Airmile  distance  ia  to  be  measured  in 
standard  miles  (5,280  feet]  from  any 
point  from  the  city  or  town  limits  in  the 
above  seven  designated  areas.  Airmile 
distance  may  be  computed  from  a 
standard  road  map  or  atlas. 

For  these  above  geographical  areas, 
the  nonmanufacturer  rule  would  remain 
in  effect  A  small  regular  dealer  must 
supply  the  product  of  a  small  refiner  to 
be  eligible  for  award  of  a  contract  set 
aside  for  small  business  or  through  the 
8(a)  program.  For  all  other  area  in  the 
United  States,  a  small  regular  dealer 
would  be  able  to  supply  the  product  of 
any  domestic  refiner  on  small  business 
set-aside  or  8(a)  contracts  if  a  waiver  is 
granted  for  the  nine  classes  of  petroleum 
products  discussed  in  this  notice. 

The  class  of  products  of  aviation 
gasoline,  which  includes  JP-4,  (one  class 
of  products  within  PSC-9130)  has  also 
been  examined.  SBA  has  made  a 
preliminary  determination  that  for  this 
class  of  products  small  refiners  are  in 
the  Federal  market  and  that  a  national 
market  exists  because  the  product  is 
frequenUy  shipped  by  pipeline  many 
hundreds  of  miles  directly  to  the  Federal 
user.  The  Federal  goveniment  owns 
many  pipelines  to  aviation  installations 
for  the  shipment  of  aviation  gasoline. 


Thus  a  waiver  for  aviation  gasoline  is 
not  contemplated,  however,  SBA  is 
seeking  public  comments  on  the 
question  of  a  waiver  for  this  class  of 
products. 

The  public  is  invited  to  comment  or 
supply  information  to  SBA  on  the 
proposed  waiver  of  the 
nonmanufactmer  rule  for  the  nine 
closes  of  petroleum  products  specified. 
Coi^ents  regarding  SBA's  designation 
of  the  geographic  market  areas  for 
which  a  waiver  is  not  being  considered 
are  encouraged. 
Susan  S.  Engeleiter, 
Administrator,  U.S.  Small  Buainean 
A  dministration. 

[Fit  Doc.  90-20711  Filed  8-31-90;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pwt  1 

[Qan.  DM.  90.264;  OA  tO-IIM] 

AdminMratiw  Praetioa  and  Proeadur* 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

time. 

summary:  The  Commission  proposed 

revised  rules  (55  FR  28063,  July  9, 1990) 

to  expedite  its  comparative  hearing 

process  for  new  applicants  in  OTdet  to 

speed  service  to  the  public  A  request  to 

extend  the  comment  date  came  in  from 

the  Federal  Communications  Bar 

Association. 

DATES:  Comments  are  due  on  or  before 

September  14, 1990,  and  Reply 

Comments  are  due  on  or  before  October 

15, 1990. 

ADDRCSSCS:  Federal  Communications 

Commission.  1019  M  Street  NW^ 

Washington,  DC  20554. 

FOR  njRTHER  INFORMATION  CONTACT: 

Martin  Blumenthal,  (202)  254-6530. 

SUPPLEMEUrr  ANY  INFORMATION: 

Order 

In  the  Matter  Proposals  to  Reform  the 
Commission's  Comparative  Hearing 
Process  to  Expedite  the  Resolution  of 
Cases 

Adopted:  August  23, 199a 
Released:  August  24, 199a 

By  the  General  Counsel 

1.  The  Federal  CommunicationkS-Bar 
Association  (FCBA)  requests  ai/ 
extension  of  30  days  within  which  to  file 
comments  in  this  proceeding.  The  FCBA 
states  that  "it  will  be  difficult  if  not 
impossible"  for  it  to  develop  the 
consensus  of  its  membenltip  necessary 


to  prepare  its  comments  by  the  current 
August  27, 1990  deadline  for  filing 
comments  in  this  proceeding. 

2.  In  establishing  the  comment  dates 
in  this  proceeding,  the  Commission 
noted  Aat  "(elxtensions  of  these  time 
periods  are  not  contemplated." 
Hourever,  that  admonition  must  be 
balanced  against  the  expected  valued)! 
the  FCBA' 8  comments  and  the 
organization's  need  to  develop  a 
consensus  of  its  membership.  In  these 
circumstances,  we  believe  that  die 
pubtic  interest  will  be  served  by  an 
extension  of  the  comment  period  until 
September  14, 1900. 

3.  Accordingly.  //  is  ordered,  That 
pursuant  to  authority  delegated  in 
section  0.251  of  the  Commission's  rules, 
47  CFR  0.251.  the  "Motion  for  Extension 
of  Time"  filed  by  the  Federal 
Communications  Bar  Association  is 
granted,  to  the  extent  indicated  above. 

4.  //  is  further  ordered,  that  the  time 
for  filing  Comments  in  this  proceeding  is 
extended  until  September  14, 1990. 
Reply  Comments  wiD  be  due  by  October 
15, 1990. 

list  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communicatioas  Commissioa. 

Sheldon  M.  Guttmann, 

Associate  General  Counsel. 

[FR  Doc.  90-20619  FUed  S-31-aO:  8.-46  am] 
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47CFRPart78 

(MM  Docket  Na  M-SSr.  MII-72S2I 

Radio  Broadcasting  Sarvicaa;  Rabiala, 
WV 

AOENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  R-B 
Company,  Inc.,  licensee  of  Station 
WRRL-FM,  Rainelle,  West  Vir^nia. 
proposing  the  substitution  of  Channel 
237A  for  Channel  244A  at  Rainelle,  and 
modification  of  its  license  to  specify 
operation  on  Channel  237A.  Petitioner 
seeks  to  substitute  Class  A  channels  in 
.^rder  to  increase  Station  WRRL-FM's 
power  to  6  kilowatts.  Channel  237A  can 
be  allotted  to  Rainelle,  West  Virginia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  WRRL-FM's  current 
transmitter  site.  The  coordinates  are  37- 
57-28  and  80-45-45. 
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DATIS:  Comments  must  be  filed  on  or 
before  October  22, 1990,  and  reply 
comments  on  or  before  November  6, 
1990. 


:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  David  M.  Hunsaker, 
Putbrese.  Hunsaker  &  Ruddy.  6800 
Fleetwood  Road.  Suite  100,  P.O.  Box  539, 
McLean.  Virginia  22101. 

TON  FUMTHBI  MTORMATION  CONTACT: 
Andrew ).  Rhodes,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMCNTAIIY  mTOflMATlON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  ^IM  Docket  No. 
90-387.  adopted  August  14. 1990.  and 
released  August  29. 199a  The  full  text  of 
thjs  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 


For  information  regarding  proper  fiUng 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Conununicationi  Conunission. 

KatUaen  B.  Levitz, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mdss  Media  Bureau. 

(FR  Doc  90-20745  Filed  S-31-90;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  90-393,  RM-7213] 

Radio  Broadcasting  Services; 
Tomahawlc,  Wl 

agency:  Federal  Communications 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  proposal  filed  by 
Gregory  A.  Albert  and  Maigaruite  S. 
Albert  d/b/a  Albert  Broadcasting, 
requesting  the  substitution  of  Channel 
223C3  for  Channel  224A  at  Tomahawk. 
Wisconsin,  and  modification  of  the 
license  for  Station  WJ)Q-FM  to  specify 
the  higher  class  channel.  Canadian 
concurrence  will  be  requested  at 
coordinates  45-29-27  and  8&-43-33. 
DATES:  Comments  must  be  filed  on  or 
before  October  22. 1990.  and  reply 
comments  on  or  before  November  6. 
1990. 

ADDHESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  R.  Zaragoza.  John ). . 
McVeigh.  Fisher,  Wayland.  Cooper  and 


Leader.  1255  Twenty-third  Street  NW.. 
Suite  800,  Washington.  DC  20037-1125. 
TON  nmTHER  mFONMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INTORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  DocAt  No. 
90-393.  adopted  August  17. 1990,  and 
released  August  29, 1990.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NyV..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  publiq  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission 
Kathleen  B.  Levitz. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  90-20747  Filed  8-31-80. 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ivies  or 
proposed  rules  that  are 
pubfic.  Notices  of  hearings 
investigations,  committoo  meetir 
decisions  and  niiings, 
authority,  filing  of 
applications  and  agerny  statements  of 
ofjanizalion  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Grant  to  Save  tlie  Children  Foundation 

agency:  Office  of  International 
Cooperaticn  and  Development  (OICD), 
Agriculture.  I 

ACTION:  Notice  of  inUiL 


activity:  OICD  intends  to  award  a 
Grant  to  Save  the  Children  Foundation 
(SCF)  to  provide  partial  funding  support 
for  reproduction/ distribution  of  the 
publication,  "Flanniag  for 
Agroforestry.". 

AUTHORmr:  Section  1458  of  the  National 
Agricultural  Researdt  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  U.S.C.  3291).  and  the  Food  Security 
Act  of  1985  (pub.  L  9»-198). 

OICD  anticipates  the  availability  cf 
funds  in  fiscal  year  1990  (FY1990)  for 
partial  funding  support  to  SCF  to 
reproduce  in  Spanish  and  distribute  the 
publication,  "Planning  for  Agroforestry." 
The  publication  is  an  easy-to-use 
handbook  for  development  workers 
interested  in  exploring  agroforestry 
projects  with  their  local  communities, 
with  special  emphasis  in  community 
organization  and  promotional  aspects. 
To  date,  the  book  has  only  existed  in 
English.  Given  the  limited  amount  of 
literature  published  ifi  Spanish 
addressing  these  specific  themes, 
"Planning  for  Agroforestry"  will  serve 
as  a  valuable  resource  to  the  Latin 
America  region. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $5,310  will  be  available  in 
FY1990  as  partial  project  support. 

Information  on  proposed  Grant  #59- 
319R-0-0(n  may  be  obtained  from: 
USDA/OIDC/Management  Services 

Branch.  Washmgton.  DC  20250-4300. 

Dated:  August  27. 1988. 
Nancy  !•  Craft, 
Contracting  Officer. 

[FR  Doc.  90-20728  Filetf  fMl-90;  8^45  anj 
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Grant  To  Sava  tha  ChMran  Foundation 

aoency:  Office  of  International 

Cooperation  and  Development  (OICD), — 

Agriculture. 

ACTION:  Notice  of  intent 

Acnvmr:  OICD  intends  to  award  a 
grant  to  Save  the  Children  Foundation 
(SCF)  to  provide  partial  funding  support 
for  several  national  workshops  in 
several  cotmtries  to  analyze  the  role  of 
women  in  natural  resource  management 
and  conservatioiL 

AUTHORITY:  Section  1458  of  the  National 
Agricultiu'al  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3291).  and  the  Food  Security 
Act  of  1985  (Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1990  (FY  1990)  for 
partial  funding  support  to  SCF  to  hold 
several  national  level  woiicshops  to 
analyze  the  role  of  women  in  natural 
resource  management  and  conservation. 
The  goal  is  to  enhance  the  participation 
of  women  in  natural  resource 
management  and  conservation  programs 
in  El  Salvador  through  the  sharing  of 
actual  experiences  and  the  analysis  of 
the  role  of  women  by  field  level 
extension  staff  in  NGO  and  government 
programs. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $4,720  will  be  available  in  FY 
1990  as  partial  project  support 

Information  on  proposed  Grant  #59- 
319R-0-006  may  be  obtained  from: 
USDA/OICD/Management  Services 

Branch,  Washington,  DC  20250-4300. 

Dated:  August  27. 1990. 
Nancy  f.  Croft, 
Contracting  Officer. 
[FR  Doc  90-20727  Filed  8-31-90;  8:45  am] 
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Grant  to  Tusicagaa  Univarsity 

ACTION:  Office  of  International 

Cooperation  and  Development  (OICD), 

Agriculture. 

action:  Notice  of  intent 

AcnvrrY:  OICD  intends  to  award  a 
Grant  to  Tuskegee  University  to  provide 
partial  funding  support  for  an 
"International  Conference  on  Sweet 
Potato  Technology  for  the  21st  Century." 
AUTHORmr:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 


Teeching  Policy  Act  of  1077,  as  emended 
(7  U.S.C.  3291).  end  the  Food  Security 
Act  of  1965  (Pub.  L  99-196). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1990  (FY1990)  to 
provide  partial  funding  support  to 
Tuskegee  University  for  a  conference  to 
be  held  in  June  1991  on  sweet  potato 
technology.  The  conference  obiective  is 
to  bring  together  experts  and  interested 
parties  from  around  the  world  to 
envision  and  explore  new  methods  and 
technologies  for  sweet  potato  breeding, 
production,  processing,  storage, 
marketing  and  utilization  as  a  food,  feed 
and  fuel  source. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $5,000  wall  be  available  in 
FY1990  as  partial  project  support 

Information  on  proposed  Grant  #59- 
319R-O-004  may  be  obtained  from: 
USDA/OICD/Management  Services 

Branch,  Washington.  DC  2025(M300. 

Dated:  August  27, 1900. 
Nancy  j.  Craft. 
Contracting  Officer. 

[FR  Doc.  90-20725  Filed  8-31-00;  8:45  am] 
sflLUNQ  cooc  Mie-or-a 


Federal  Grain  Inspection  Sarvica 

Designation  Renewal  of  tha  Md-lovva 
(lA)  Agency,  tha  State  of  Oregon  (OR), 
and  the  Southern  Illinois  (IL)  Agancy 

AOCNCY:  Federal  Grain  InspectitHi 
Service  (Service).  USDA. 

action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
designation  renewal  of  Mid-Iowa  Grain 
Inspection.  Inc.  (Mid-Iowa),  the  Oregon 
Department  of  Agriculture  (Oregon),  and 
Southern  Illinois  Grain  Inspection 
Service.  Inc.  (Southern  Illinois)  as 
official  agencies  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act  as  amended  (Act). 
EFFECTIVE  DATE:  October  1, 1999. 
ADOngaiCt;  James  R  Conrad.  Chief, 
Review  Branch.  Compliance  Division, 
FGIS.  USDA.  room  1647  South  Building, 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACH 
James  R  Conrad,  telephone  202-447- 
8525. 

SUFPLEMENTARV  INFORMATION;  This 
action  has  been  reviewed  and 


I 
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determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Mid- 
Iowa's,  Oregon's,  and  Southern  Illinois' 
designations  terminate  on  September  30, 
1990,  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  April  2. 1990. 
Federal  Register  (55  FR  12241). 
Applications  were  to  be  postmarked  by 
May  2, 1990.  Mid-Iowa,  Oregon,  and 
Southern  Illinois  were  the  only 
applicants  for  designation  in  Uiose  areas 
and  each  applied  for  the  entire  area 
currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
names  in  the  June  1, 1990,  Fednal 
Register  (55  FR  22361]  and  requested 
comments  on  the  applicants  for 
designation.  Comments  were  to  be 
postmarked  by  July  16, 1990.  One 
comment  supporting  Southern  Illinois'     ^ 
designation  renewal  was  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act: 
and  in  accordance  with  section 
7(f)(1)(b),  determined  that  Mid-Iowa, 
Oregon,  and  Southeril  Illinois  are  able  to 
provide  official  services  in  the 
geographic  areas  for  which  the  Service 
is  renewing  their  designation. 

Effective  October  1. 1990.  and 
terminating  September  30, 1993.  Mid- 
Iowa,  Oregon,  and  Southern  Illinois  are 
designated  to  provide  official  inspection 
services  in  their  specified  geographic 
areas,  as  previously  described  in  the 
April  2  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Mid-Iowa  at  319- 
363-0239,  Oregon  at  503-276-0939,  and 
Southern  Illinois  at  618-632-1921. 

Authority:  Pub.  L  94-S82,  90  Stat.  2867.  as 
■mended  (7  U.S.C  71  et  seq.). 

Dated:  August  27,  igm.  * 

I.T.AbdriM, 

Director.  Compliance  Division. 
[FR  Doc  90-20694  Piled  B-31-W;  8:45  am) 


RaquMt  for  Daalgnation  AppOcants  to 
Provida  Offldat  SarvlcM  in  the 
GaograpWe  Araa  Currontty  Aaaignad 
to  tha  State  of  Alabama  (AL) 

aqincy:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTKNl:  Notice. 

tUMMARV:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 


designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  an 
agency  will  terminate,  in  accordance 
with  ^e  Act  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  offlcial  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specifled  agency.  The  official  agency 
is  the  Alabama  Department  of 
Agriculture  and  Industries  (Alabama). 
DATCS:  Applications  must  be 
postmarked  on  or  before  October  4, 
1990. 

AOORESSCS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  room  1647  South  Building. 
P.O.  Box  96454.  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
ran  RNITHCR  INFORMATION  CONTACR 
James  R.  Conrad,  telephone  202-447- 
8525. 

suPKEMorrARv  information:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  appUcant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Alabama,  located  at  1445  Federal  Dr., 
Montgomery,  AL  36193,  was  designated 
under  the  Act  on  March  1, 1988,  as  an., 
official  agency,  to  provide  official 
inspection  services  and  Class  X  or  Class 
>  Y  weighing  services. 
\    The  designation  of  this  official  agency 
terminates  on  February  28, 1991.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Alabama,  pursuant  to 
section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Alabama,  except  those  export  port 
locations  within  the  State. 


Interested  parties,  including  Alabama, 
are  hereby  given  opportunity  to  apply 
for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  area,  as  specified  above, 
under  die  provisions  of  section  7(f)  of 
the  Act  and  {  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  Mardi  1. 
1991.  and  ending  February  28. 1994. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch. 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  ivill  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Autiiority:  Pub.  L  94-582. 90  SUt  2887.  as 
amended  (7  U.S.C  71  et  seq.) 

Dated:  August  27, 1900. 

|.T.  Abdiier, 

Director,  Compliance  Division. 

[FR  Doc.  90-20585  Filed  8-31-flO;  8:45  am] 

HLum  coot  MIO-eHi 


Raquaat  for  Commanta  on  tlw 
Daalgnation  Applicanta  In  tha 
Geographic  Araaa  Currantly  Aaaignad 
to  tha  Decatur  (IL)  Agency  and  ttia 
State  of  South  Carolina  (SC) 

AOSNCV:  Federal  Grain  Inspection 
Service  (Service).  USDA. 

action:  Notice. 


r.  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  Decatur  Grain 
Inspection,  Inc.  (Decatur),  and  the  South 
Carolina  Department  of  Agriculture 
(South  Carolina). 

DATE  Comments  must  be  postmariced 
on  or  before  October  19. 1990. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Paul  Marsden. 
RM,  FGIS,  USDA,  room  0628  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454. 

SprintMail  users  may  send  responses 
to  [PMARSDEN/FGIS/USDA]. 

Telecopier  users  may  send  responses 
to  the  automatic  telecopier  machine  at 
202-447-4628,  attention:  Paul  Marsden. 
All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400^ 
Indpendence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT; 

Paul  Marsden,  telephone  (202)  475-3428. 


\^ 
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sumuMNTARV  information:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Department  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  July  2, 1990, 
Federal  Regisler  (55  PR  27277). 
Applications  were  to  be  postmarked  by 
August  1. 1990.  Decatur  and  South 
Carolina  were  the  only  applicants  for 
designation  in  those  areas,  and  each 
applied  for  the  entire  area  currently 
assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportimlty  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  thftir  views  and  comments.  All 
Bommentst  must  be  submitted  to  the 
Resources  Management  Division,  at  the 

30ve  address. 

^omments  and  other  available 
idK>rmation  will  be  considered  in 
/making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Autbority:  Pub.  L  94-682. 90  Stat  2867.  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  27. 1980. 
I.T.  Abaiit^.  1 1 

Director,  Compliance  Division. 
[FR  Doc.  90-20506  FUed  8-31-00;  8:45  am] 

BaiNM  COOC  S410.CIMI 


Raquaat  for  Comnwnta  on  tha 
Da^KKMtkMi  Appiicanta  In  tha 
Qaograpliie  Araa  Ckirrantly  Aaaignad 
to  tha  McCraa  (lA)  Agaiicy 


agency:  Federal  Grain  Inspection 
Service  {Service),  USDA. 

action:  Notice. 


USD. 


;  This  notice  requests 
comments  from  interested  parties  on  the 
applicant  for  official  agency  designation 
in  the  geographic  area  currenUy 
assigned  to  the  John  R.  McCrea  agency 
(McOea). 

DATES:  Comments  must  be  postmarked 
on  or  before  October  19. 1990. 


;  Comments  must  be 
submitted  in  writing  to  Paul  Marsden. 
RM.  FGISi  USDA,  room  0628Soudi 
BuUdbig.  P.O.  Box,M454.  Washineton. 


DC  20090-6454. 


? 


SprintMail  users  may  respond  to 
[PMARSDEN/FGIS/USDA]. 

Telecopier  users  may  send  responses 
to  the  automatic  telecopier  machine  at 
202-447-4628.  attention:  Paul  Marsden. 
All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  SW..  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  Marsden,  telephone  (202)  475-3428. 
SUPFLBMBNTARV  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  a  specified 
geographic  area  in  the  July  2, 1990, 
Federal  Register  (55  FR  27278). 
Applications  were  to  be  postmariced  by 
August  1, 1990.  John  R.  McCrea  Agency, 
Inc.,  was  the  only  applicant,  and  applied 
for  the  entire  geographic  area. '         / 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  die  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  27, 1900.  , 

\.  T.  Abshior. 

Director,  Compliance  Division. 
(FR  Doc.  90-20507  Filed  8-31-00;  8:46  am] 

aajUNQ  COOK  S410-CIMI 


Daalgnation  Ranawal  of  tha  Cantrai 
Iowa  (lA)  Agency  and  tha  Stataa  of 
Maine  (ME)  and  Montana  (Ml) 

Correction 

In  FR  Doc.  90-17768,  beginning  on 
page  31204  in  the  issue  oi  Wednesday, 
'August  1, 1990,  make  the  following 
correction  under  "SUFPtOMNTARV 
INFORMATION."  On  page  31204,  in  the 
second  column,  in  the  third  complete 
paragraph,  the  termination  date  written 
as  "termination  October  31, 1993", 


should  read  "terminating  August  31. 

1993". 

°    Date  August  27. 19ea 

I.T.AbaUar. 

Director,  Compliance  Division. 

[FR  Doc  90-20506  Hied  8-31-40: 8:45  am] 

■UJNG  COOK  S*t 


Advisory  CmiMnlttaa  Masting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-4631,  notice  is 
hereby  given  of  the  following  committee 
meeting: 

Name:  Federal  Grain  Inspection  \\ 

Service  Advisory  Committee.  .  \ 

Date:  September  20. 1990. 

Place:  Radisson  Inn  Airport,  Greater 
Cincinnati  Airport.  Hebron.  Kentucky 
41048. 

Time:  10  a  jn. 

Purpose:  A  subcommittee  to  review 
and  prepare  recommendations  to  the 
Federal  Grain  Inspection  Service 
Advisory  Committee  on  financial 
matters  affecting  the  Federal  Grain 
Inspection  Service. 

'The  agenda  includes  a  review  of  the 
financial  status  of  die  Federal  Grain 
Inspection  Service,  an  examination  of 
cost-cutting  measures,  a  discussion  of 
unit  versus  hourly  fees,  and  a  review  of 
whether  fee  adjustments  should  be 
annually  or  on  some  other  basis. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the 
Subcommittee  Chairman.  Persons,  other 
than  members,  who  wish  to  address  the 
Subcommittee  at  the  meeting  or  submit 
written  statements  before,  at,  or  after 
the  meeting  should  contact  Marion 
Hartman,  Subcommittee  Chairman,  8761 
Dragoo  Road,  Hillsboro,  Ohio  45133, 
telephone  (513)  393-2139. 

Dated:  August  28, 1990. 
D-R-GalHait 
Acting  Administrator. 
[FR  Doc.  90-20654  FUed  8-31-00;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Aganey  information  CoMaction  Under 
Review  by  tha  Offica  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


c 


lU^rtK  /  «il  ».  IteL  tn  /  TSuwiay.  Seplwrtlwr 


\ 


Atmospheric  Adminiitration 
Title:  Pish  Taffiing  fVvoi(-<SeulhMa( 

Region 
Form  Number  No  {arm  number  aHigned 
Type  of  Request  Hew  ccillection 
Burden:  VOOO  reepondents;  "900  reporting 

hour*:  average  hours  per  response 

!mro  IIUUIS* 

Needs  And  Usea{  Data  are  needed  to 
determine  growth  rates  and  migratory 
faUams jf  hHtiish  and  other 
recrealiaoal  and  coaunetcia%  vidued 
spades.  Aiiglars  valiMiteer  to 
jTtir4patain  theprnpam.  ResulMng 
analyses  sra  used  to  develop  Bjlttry 
management  plans. 
i4)fec/e(fn/MKr  Individuals  or 

households 
Frequency:  On-eceasien 
lto«pesidlBi»ri  t3klU§atmt:  Voluntary 
OMMOeekOffioer  KsnaU  Minak,  3K- 
7340 

Copies  of  the  above  inferaiailion 
coHatiiuB  pt  epusnl  gnn  he  abtaineiri  j>y 
calling  or  «initt^!D0C<3eainKe 
Officer.  «ftiBid:Mteiwl>.;(aaej  xn-nTX. 


indnalrtes.  Tlwiw.  ^nta  mfSLmtnn.  na 
inputs  intoitfw«tflteBal4ccaanta 
■cirtoiJatei'by  fte  Svean  rf'lcuwouiic 
Am^sis.  the  a»em  of  leaker 
8>n<iaiics'  «nnsuHwr  «nd  pvodooer 
piioe  Jniicea.  •nd'ttte  Pepartniaat«of 
Cnmnw  we"*  pnblioafton.  indatttaal- 
OutJook. 
Affetitail  fmMc:1Bva\nes9em  4ir  other  ler- 
prefitorganfaations.  and  Small 


t4(h  aMlCunalihiOop  Jteenue.  NW.. 
Washington.  DC  20236. 

WriHett'OonMneoto  and 
recrwimdntioHS  kv  liie  pM^waad 
inforafllinn  oolleclion  ahiwiM  he  seat  ie 
RoaMtU  IfiMlc  Ofctt  Desk  Officer.  «odm 
3808,  New  Exeoutiwe  Office  Building. 
Washington. «:  206OS. 

Dated:  Augnst^r.  1W0. 
Edwaid«MWs. 

DepQrtwmtai  CseenwoeK9ffiD&r,  ^ffiee^ 
Man  mgamwMl'OttdOigonizstiom. 
|FR  Doc.  90-aOPM  IB^aA^-9l-Jmy.  %M  »m\ 


FrtQinmt^  Asmnmiiy 
Respoadeat'-aOUigation  /Maadatoiy 
OMB  Desk  Officer :  Don  AHwxkle.  385- 

.7840 

-Copies  ttftiie  above  krfsranrtum 
collection  propeaal  tarn  benkteined  by 
calling  «r  wetting  SdwavdMiahnlt.  DOC 
•Glenanae  Offioet.  ;(2oej  377-4271. 
Department  of  Commerce,  RoanilMfZ. 
tith  and  Qnnatitiitien  Avenne.  AfW.. 
Waafaia^on.  DC  20280. 

WrittancoB 
recommendatifus  ioi^the  pxapased 
information  catte^nm  sbaaU-be  aeart-to 
Qan  AAackle,  1MB  IDeakOfBoer.  fioom 
3200.  «ew  Sxeciltive  Office  SuUdiag. 
Washington.  D£.  »SOS. 

Dated  August  28, 1S0D 
Edward  T^dab. 

Depaitment  CJearaace  Officer,  Office  of 
Management  and  Organizotioa. 
(FR  Doc  00-.2flQ85  Hied  &.^l-flB«45am] 


For«(go-Trad0  ZonM  Board 


DOC  has  subasilled  le  OMBior 
dearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  8S]. 

Agency:  Bureau  of  file  Census 

Title:  Annual  Survey  of  Comnunioation 

Services 
Form  Number{s):'b-^\^  B-517,  B-51&  B- 

sianaaB  u\ 

Agency  Approval  Number  None 


Number  of  Respondents:  liOM 
Avg  Hours  Per  Response:  A  hours 
Needs  <mtf  tfeee:  llie  Baienu  vflbe 
Censnswilvae'AnS'sarvey  lepeevide 

Key  'IIRQttWS  ^n  VK  OOBHSUBCSnOfl 

broadcasting,  and  caWe  televiMen 


An  .application  iias  been  submitted  to 
the  Foreign-Trade  2^neB  Board  J[the 
Board)  by  the  City  oT  Phoenix,  grantee  of 
FTZ  75.  requesting  speoiai-purpose 
subzone  status  «t  the  war^ousing/ 
manufactuing  facilities  of  Conair 
Corporation,  located  in  Glendale. 
Arizona,  adjaeent  to  ^  Phoenix 
Cuntans  port  of  entry.  The  4q>|rii(aiion 
was  submitted  pursuant  ie  Ike 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  8la-8lu),  and 
the  segdafiens  ef  the  Beard  (9S  cm  paft 
400).)t«nBionaafiy<raBd  on  At^HSt «. 
1900. 

The  Conair  facility.  ciuTently  under 
construction,  will  be  located  on  a  IIX)- 
acre  elte  «v}6nn'fiieO«i'Hai'ber 
BasineesVaric,  Olentele,  ^nsona. 
Operaiiens  at  the  eite-w^U  mdude 

WSrGnOttBUI^/^RWnviRlOllt  'FCfWtf  'fllMl 
8B88BfDi]rfVMfRllfl0ninll^  OI*BHIan 
GlBCnnC  wlCtttUI^  4ppll&IIC8S  91MB  flW  VUf 
flrjPBTo*  'CflRlfflf  IFOfW  VRfl  rCR  VOOSt 

electric  4(itohen  appliances,  such  as'fead 


procaaaara.1 
toasters  and  wawfliig  tsayr.  and. 
vBiepnoBiaB  91^8  ^iv  ivenng  ~^aa^nMnaa. 
*ne  aesewMy  f  m«iiiiNKnanng  opamtionB 
will  lie  reiooatVuVom  plants  nnToan* 
Initiaily.-a  utaJniHy  qf  the  tuniponeifts  < 
wiH^e  suuicud  abruud.^lnit'the 
company  plans  to  increase  U.S.  sourdng 
over  ^me.  Taseign  txnnponents  wiN 
indude  platftic^anAes  and  knebs. 
fasteners,  blades,  fans,  eleetiic  rndtov.' 
generators.  ttanstoBners.  telephone 
cooiponenta.  microphones, 
loudspeakers,  eaqihones.  ttansfbtmers. 
capacil<ua..roaiatnsB.  jwitchea.  diodok 
integrated  circuits,  liming  devices  and 
insulators. 

Zone  procedures  «dU  exea^t  Conair 
from  Ca>teB>a.duty  payments  00  the 
foieign-itens  used  in  its  ei^oiis.On  its 
dmneatic  sales,  <d>eooBpany  will  be 
able  to  choose  the  lower  Customs  duty 
rates  oa  inefiaiafaed  products  (3.4-i6:Sfb). 
'lia  nalas  An  tfaeTfioreign  puis  used  at 
the  plant  TangeiroBitOAo  12  percenL  The 
applioant'indicaleB  that  cone  peooadvas 
will  help  irapeeve  the  nttetnatioarf 
oonipetHivenessof'fhe.company's^;^ 
operations. 

In  accordance  wMi  the  Beard's 
regulations,  an  exammers  committee 
has  'been  appointed  to  iinvest^tfte  ifae 
^pplictffion  and  report  to  the  Baard.'31ie 
committee  oonsists  of  Deanis  Pucdn^i 
(Chairman^,  Foreign-Trade  Zones  Staff. 
U.'B.  ISepartment  of  Commerce. 
Washington.  DC  20230;  Mr.  Paul 
Rimmer.  Deputy  AseistantTlegionnl 
Commissioner,  U.S.  Customs  Service, 
Southwest  Re^on.'SSBO'San'FeKpe 
Strwt  HouslBn,T-eins  77057-8012:  and 
Colonel  Charles  &  TkoaMS.  Oislciot 
•Engineer.  4J.S.  Army  £n^neer  District 
Los  Angeles.  P.O.Box  2711.  Los  Angeles. 
California  80033-^25. 

•Comments  concemiog  the  proposed 
siibzone  are  invited. in  writing  fmm 
interested  parties.  They  should  be 
addresaed  toilie  Board's  &ecatkce 
Secretary  at  thefaddressiiehiw  and 
postmarked  on  or  before  Ootober-ZZ. 
tOBO. 

A  copy«af  3he  appUcatian  ieavaMWe 
for  publKlnapection«t«adh<lf4ie 
loMowing'leavSaaB: 

Port  Diracto^'j  Officec  U.S.  Cnatonts 
Service.  1327  South  27th  StFest.:Sky 
Harbor  Aitpert  I^oenix.  Arixona 
85034. 

Offlce  of  the  Executive  Seeretiyt.       ^ 
RoBB|pa-Tnde  Zanas  Boanl.  US. 


3M  A  »BMM)lt*aaia  Avenue.  MV. 
Washington.  DC  20230. 
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Dated:- August  27.  IflbD. 
John  |.  Da  Poala.  |Cn 
Executive  Secretary, 
(FR  Doc.  90-20702  Filed' Snai-flO;  8:4S  am] 

aaisn  cooc  .stis-oa-a 


[Docket  37-00) 


Foraign-Trada  Zone  145— Shravaporl, 
LA  (8hfyport-Bo— lar  City  Cuntoma 
Port  of  Entry),  Application  for 
Subzona,  ATAT  Taliptiona  and 
Computor  Equipment  Flint, 


An  application  hcM  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)' by  the  Caddo/Bossier  Parishes 
Port  Commission,  grantee  of  FTZ  145, 
requesting  special-purpose  subzone 
status  for  the  American  Telephone  and 
Telegraph  Company's  (ATft'T) 
manufacturing  and  distribution  facility 
located  in.Shreveport  Louisiana, 
adjacent  to  the  Shreveport-Bossier  City 
Customs  Port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-61u). 
and  the  regulations  of  the  Board  (15  CFR' 
part  400).  It  was  formally  filed  on 
August  23. 1990. 

AT&Ts  Shreveport  plant  (2.400 
employees)  is  currently  part  of  FTZ/i45 
(Board  Order  37a  53  F.R.  1303. 1/2IJ/88). 
but  no  approval  has  yet  been  given  for 
manufacturing  activity.  The  company  is 
now  planning  major  manufacturing 
operations  tmder  zone  procedures,  and 
after  discussions  with  District  Customs 
officials,  it  has  been  decided  that 
subzone  status  would  be  more  suitable. 

The  facility  is  on  e  156-acre  site 
located  at  9595  Mansfield  Road  (U.S. 
Highway  171)  in  southwest  Shreveport. 
It  is  the  company's  only  U.S.  facility  for 
the  manufacture  of  telephone  systems 
for  small  and  large  businesses  and 
related  equipment  In  addition,  company 
plans  call  for  the  manufacture  of 
computer  equipment,  facsimile  machines 
and  clock  radios.  Some  of  the  plant's 
inputs  are  foreign-sourced  induding 
electronic  components  such  as 
capacitors,  diodes,  resistors,  transistors, 
integrated  circuits,  printed  circuit 
boards,  power  supplies,  switches  and 
connectors;  parts  of  telephones  such  as 
microphones,  ringers  and  keypads;  and 
parts  of  computer  and  facsimile 
equipment  such  as  ttie  printed  circuit 
boards,  power  supplies,  cathode  ray 
tubes,  disk  drives,  keyboards;  an(^.  a 
variety  of  hardware  and  fasteners. 

Zone  procedures  would  exempt  AX&T 
from  Customs  duty  payments  on  foreign 
items  used  in  its  exports.  On  its 
domestic  sales  the  company  would  be 


able  to  pay  duties  at  the  rate  applicable 
to  finished  products  and  components 
(3.7  to  B.5%).  The  duty  rates  on  the  parts 
and  materials  used  in  production  range 
from  0  percent  to  10  percent.  The 
application  indicates  that  zone 
procedures  will  help  improve  ATftTs 
international  competitiveness. 

In  accordance  with  the  Beard's 
regulations,  an  examiners  committee 
4  has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinellj 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Joel  R.  Mish; 
District  Director,  U.S.  Customs  Service, 
South  Central  Region.  423  Canal  Street 
suite  244.  New  Orleans.  LA  70130;  and 
Colonel  Francis  R.  Skidmore.  District 
Engineer.  U.S.  Army  Engineer  District 
Vicksburg,  P.O.  Box  60,  Vicksburg.  MS 
39181-OOeo. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be   - 
iiddressed  to  the  Board's  Executive 
/Secretary  at  the  address  below  and 
/  postmarked  on  or  before  October  24, 
1990. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Customs  Service,  Port  Director's 

Office.  6125  Interstate  Drive.  Bay  11. 

Shreveport,  Louisiana  71109. 
Office  of  the  Executive  Secretary. 

foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  2835. 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  August  27, 1990. 
)oho  ).  Da  PoBts,  Jr., 
Executive  Secretary. 
(FR  Doc.  90-20701  Filed  8-31-90;  8:45  am) 
I  OOOC  UlO-0^ 


IDocfcat: 

Forelgn-Tyade  Zone  124— LaPlaee.  LA, 
(QramanPY  Customs  Port  of  Entry), 
Appilcatikin  for  Subzone,  North 
Ameriosn  ShlplHillding,  Inc.,  Lafourche 
Parish.  LA 

^  application  has  been  submitted  to 
the' Foreign-Trade  Zones  Board  (the 
Bperd)  by  the  South  Louisiana  Port 
commission  (SLPC),  grantee  of  FTZ  124, 
/requesting  special  purpose  subzone 
status  for  the  shipyard  facilities  of  North 
American  Shipbuilding,  Inc.  (NASI)  in 
Lafourche  Parish,  Louisiana,  adjacent  to 
the  Gramercy  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 


(15  CFR  part  400).  It  was  formally  filed 
on  August  21, 1900. 

The  shipyard  is  located  on  14  acres  at 
Industrial  Road  and  Highway  308  in 
L,afourche  Pariah.  Louisiana.  The  fadlity 
employs  200  persons  and  is  used  for  the 
construction  and  repair  of  commerdaL 
military  and  research  vessels.  A  300  ft.     ' 
Antarctic  research  vessel  with 
icebreaking  capadties  is  currently  imder 
construdion  for  lease  to  the  National  ' 
Science  Foundation.  Up  to  20  percent  of 
the  components  for  the  vessel  are 
sourced  abroad  including  diesel  engines 
and  engine  parts,  pumps,  gears,  cranes, 
other  deck  machinery  and  equipment, 
navaigation  equipment  propellers, 
compressor  parts,  articlesvf  iron/steel 
and  other  electronic  equ^ment. 

Zone  procedures  win  help  NA^ 
reduce  production  costs  on  its  current 
orders  and  compete  internationally  for 
new  contracts.  Most  of  the  imported 
components  are  subjed  to  duties,  which 
range  from  0  percent  to  10  percent  while 
the  finished  products,  as  oceangoing 
vessels,  are  duty  free. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  John  J.  Da  Ponte. 
)r.  (Chairman).  Director  Foreign-Trade 
Zones  Staff.  U.S.  Department  of 
Commerce,  Washington,  DC  20230;  Joel 
R.  Mish,  District  Director,  U.S.  Customs 
Service.  South  Central  Region.  423  Canal 
Street  suite  244,  New  Orleans,  LA 
70130-2341;  and.  Colonel  Richard  V. 
Corski,  District  Engineer,  U.S.  Army 
Engineer  District  New  Orleans.  P.O.  Box 
.60267.  New  Orleans,  LA  70180-0267. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmariced  on  or  before  October  22. 
1990. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
followiitg  locations: 

US.  Department  of  Commerce  District 

O^ice,  432  Worid  Trade  Center,  2 

Canal  Street  New  Orieans,  LA  7013a 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  room  2835. 

14th  &  Pennsylvania  Avenue  NW.. 

Washington.  DC  2023a 

Dated:  August  27, 199a 
)oiui  ].  Da  Ponte.  )r.. 
Executive  Secretary. 
(FR  Doc.  90-20703  Filed  8-31-00:  8:45  am] 

iHXMO  cooc  M10-OS-M 
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Pursuant  to  the  autharity  granted  in 
^faeToreign-Trade  Zones  Act  dfiune  1& 
1934.  as  amended  il9  U^C  Bla-Alu). 
the  Foreign^rade  Zanes  Beard  (the 
BoardJ  adapts  Xbe  fonowiqg  Resolution 
and  Order 

The  Board,  haviog  considered  the 
matter,  lieieb^  orders: 

After  considerafion  of  the  application 
of  firown  County.  Wisconsin,  filed  wJlh 
the  Foreign-Trade  Zones  Board  on  April 
14. 19e9,Teque8fing  a  grant  of  authority 
for  eAoUishliig,  operating,  afid 
mariftaininga  general-purpose  foreign- 
trade  zone  in  flrown  County,  Wisconsin. 
wMiinthe-Green  Bay  Customs  port  of 
entry,  the floard.  finding  that  the 
fequircments-oflhe  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Board's 
cegulation*  are  MfisRed.  and  that  (he 
propeaal  its  in  ^e 'public  interest, 
approves  tiie  application  except  for  that 
pail  of<pffipesed  Pnroel  C,  which  is 
located  oirtaide  the  bsundary  of  the 
Village  of  Aahwaubenon  {designated  C- 
2  in  examiners  vepert). 

As^flie^prapesaMnvolves  open  space 
on  «duah  buildings  may  be  conttriKited 
by  ipariies 'Other  >ftan  Ihe  grantee,  this 
approval  .indodea  aiifhority  1o  the 
grantee  to  permit  the  erection  of  such 
buildiqga.  putauant  to  i  400.815  of  the 
Beas4'««eigitattOBa.  as  are  necessary  to 
carry  out  -Oieaoiie  (proposal,  providing 
tha  t  ptiar  ita  its  granting  such  pennission 
it  shall  4ave4he:cancnrrences  of  the 
District  Birectsr  of  Custoons.  thellJS. 
Army  Qialiict  Engineer,  wboi 
appropriate,  .aad  the  Boasd's  Executive 
Secretary.  Arttbet.  -the  grantee  shall 
notify  the  Board  for  approval  prior  to  Ae 
comnencement  of  any  manufactiirmg 
•peratioo  withhi  the  zone.  The  Secretary 
•f  Commerce,  a  Chairman  and 
executive  Officer  of  the  Board,  is  hereby 
authorized  1o  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Mttmeoa.  hf  an  Act  of  Congress 
approved  Jtma  iA.  l9S4.  an  Act  'To 
provide  ioritha  f  ahiblishinent.  gperatiea. 
and  juaintenance  of  foreign-trade  zones 
in  ports  fif  entry  of  (he  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  odier  purposes,**  as 
amended  (19  U.S.C.  Bta^lu)  (the  Ac^ 
Ike  Foreign-Trade  2tones  Board  (the 
Voard)  is  authorized  and  en^powered  to 
grant  to  corporations  the  privilege  of 
establ^ing.  opersTting.  and  maintaining 


foreign-ttade  zones  in  or  adjacent  to 
ports  of  entry  under  ihe  jwisdictioa-of 
the  United  Statea: 

Wbereas,  Brotvn  County,  Wisconsin 
(the  Grantee),  has  made  applicatiaa 
(filed  April  14.  iaB0,  FTZBocket  T^M.  &4 
FR  IMOl.  4/25/89)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation.  «od 
maintenance  of  a  foreign-trade  zone  in 
Brown^Caunty,  Wisconsin,  within  the 
Creen  Bay  Customs  port  of  eatiy, 

Whe/eas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been -afforded  all 
interested  f)arties  to^be  heaKl;and 

Whoisae,  the  Board  has  found  that 
the  requirements  uf  the  Act  and  -the 
Board's  regulations  are  satisTted; 

Noiv -therefore,  Ae  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  s^d  maistaining 
a  foreign-trade  zone,  des/gnated  on  the 
records-of  the  Board  as  Feraign-Trade 
Zone  No.  167,  at  the  location  mentioned 
above  and  more  particalarly  described 
on  the  maps  and  drawii^s 
accompanying  the  appbcation  in 
Exhibits  IX  and  Xjwith  the  eKceptwn  of 
Site  C-2],  subject  to  the  provisigtis, 
conditions,  and  restrictions  of  the  Act 
and  the  iiegulations  issued  thereundec 
to  the  same  extent  as  though  the  same 
were  fully  set  forth  becein.  and  also  the 
following  ej^press  conditions  and 
limitations: 

Operation  of  the  iarei^i-trBde  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  «f  the  grant,  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  from  Federal  State,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unresfricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  afa^  notify  the  Board  Tor 
approval  prior  to  the  commencementdf 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  irom  liability  for 
injury  or  damage  to  the4)ersoo  or 
property  of  others  occasioned  by  the 
construction,  operation,  cr  maintenance 
of  said  zone,  and  in  no  event  shall  (he 
United  States  bailable  therefor. 

ThejEantis  further  subject  to 
settlement  locaHy  by  the1]istriat 
Director  of -Customs  and  (he  District 
Army  Engineer  with  the  Grantee 
regarding  4»mp1iance  with  their 
respective  Jsquirements  for  (he 
protection  4)T  the  revenue  of  the  United 


States  and  the  instaUatioa  of  suitable 
facilities. 

In  witness  whereof,  the-Foreiga-Xrada 
Zone  Board. has  caused  its  ■name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  (Chairman  and  Executive  Officer 
at  Washington.  DC  this  23rd  day  of 
August.  1990.  pursuant  to  Order  ^4iie 
Board. 

Foreign-Trade  Zooes  Board. 
RobeH  A.  MorfMclMt. 

Secretary  pf Commerce.  ChorrmmhOMl 

Executive  Officer. 

Attest: 

|ohn ).  Da  Ponte.  fr.. 

Execative  Secretary. 

|FR  Doc  g»-207(M  Piled  8-71-40: 8.4S  an] 
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Tewvinoit  JMceiwefSi'UsnooiMMRe 
and  C»loc,.Froiii  Japan;  Pinal  ItaaiJH 
of  Antidumping  Ou^  Adminialiativa 
Reviews 

AOENCy:  fctemBtional  Trade 
Athniiiistration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  Tinal  results  ef 
antidumping  duty  administrative 
reviews. 


lOnl 
Department  ttf'f 
preliminary -res 
reviews'sfihe  i 
telsvision  receive 
col(%fit>m)apan. 


irember  3, 1989.  -fte 
lerce  pablished  the 
of  its  administrative 
lumping  finding  on 
I.  monochrome  and 
le  reviewB  cover 
one  manri&naurei  /exporter  of  (his 
merchandise  to  the  United  States.  Sharp, 
and  ftve  periods  from  April  1, 1961 
throuf^  T^bmary  za  19Ba 

We  gave  interested  parties  an 
opportunity  to'Conunentt>n  our 
preliminary  results.  At  Sharp's  request 
we  held  a  bearing  on  December  1. 19BB. 

Based  on^our  analysis  of  the 
comments  received  and  the  correction  rdf 
certain  diericiil -errors,  we  have  changed 
the  finid  results.  The  final  margins  range 
from  zero  to4.76  percent 
t^mCTIVt  DATE  Sei^eniber  4. 1990. 

FOI«Rlim«RJMFOIIIIAflOII£OMXACT: 

Wendy  J.  Prohkcl  or  Robert  Maramck. 
Office  oT  Antiduatping  rnwyitntn^j 
Interna  tional  Trade  Administsation.  ILS. 
Department  af  Commence,  Waahiogtao. 
DC  20230;  telei^ione:  ,(20^  377-3001. 
SUPPLSMmTAHir  I 


Backgroond 

QniNovamber  3,  lBIB,4heD^ailmBat 
of  CommerQei(^  DajMrtmanU 
publishedin  the  J^adacal  Jtegiatar  |84>HR 
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46434)  the  prefinrinary  resists  ef  its 
antidimiping  duty  adiabiiab'aHve 
reviews  of  die  antidmBping  finding  on 
televinon  reoavers.  neaoohrome  and 
color,  from  fapan  (3g  fH  4517.  March  10. 
1971).  We  have  now  oonpleted  theaa 
adminislrafive  vevieww  in  accordance 
with  section  7S1  of  the  Tariff  Act  of  1S30 
(the  Tariff  ActJ,    X^_^ 

Sharp  failed  le  |Rm^i3e  sapplementaiy 
model  match  data  requested  tat  the  fifth, 
sixth,  and  seventh  administrative 
reviews,  fai  our  prekninary 
determination  for  Shaip's  fifdi.  aixtk. 
and  seventh  administrative  revsaars  we 
used  the  highest  rale  from  eadi 
respective  period  as  best  infonnatioa 
available  (BIA).  However,  because  of 
the  circumstances  in  this  case  (see  our 
rsponse  to  Comments  •  and  9),  we  have 
determined  that  the  use  of  the  most 
adverse  BIA  is  not  appropriate. 
Therefore,  for  these  final  results  we 
have  used  Sharp's  own  rate  from  the 
fourth  adrainii^tive  review  as  BIA  for 
that  company  m  the  fifth,  sixth,  and 
seventh  adnjdnistratiwe  rieviewa. 

Scope  of  Review 

Imports  covered  by'  tbe  reviews  are 
shipments  of  television  recaving  seta, 
monochrome  and  colot.  and  biclnde  but 
are  not  limited  to  projection  televisions, 
receiver  monitors,  and  kits  (containing 
all  the  parts  necessary  to  receive  a 
broadcast  television  s^al  and  produce 
a  video  image).  Not  included  are  certain 
monitors  not  capable  of  receiving  a 
broadcast  signal,  certain  combination 
units,  and  certain  subassemblies  not 
containing  the  components  essential  for 
receiving  a  broadcast  television  signal 
and  producing  a  video  image. 

The  reviews  cover  one  manufacturer/ 
exporter  of  Japanese  television 
receivers,  nonochrome  and  color.  Sharp 
Corp.,  and  five  periods  from  April  1. 
1981  thnnigh  February  28. 1986. 

Analysis  of  Conwnenia  Raoaived 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
Sharp's  request,  we  hrid  a  public 
hearing  on  December  1, 1969.  We 
received  timely  comments  from  a 
domestic  party,  Zenitli  Electronics 
Corp.,  and  from  Shaif .  After  tfie  dose  of 
the  comment  period  are  also  received 
comments  frtmi  Montgoneiy  Ward  ft 
Co..  Incorporated  and  fnan  the  United 
Electrical  Wortcen  of  Ametica. 
Independent;  the  International 
Brotheriiood  of  Electrical  Workers,  the 
International  Union  of  Electronk, 
Electrical  Salaried,  Machine  and 
Furniture  Workers;  and  die  Indnstrial 
Union  Departmeat  <APL-CK^  (tbe 
Unions)  regwdiag  BIA-  We  have 
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addressed  the  issue  of  the  use  of  BIA  in 
comments  eight  and  nine. 
^    We  hare  corrected  the  foRowing 
inadvertent  clerical  eirors  In  our 
calculations  for  the  tfnrd  and  fourth 
administrative  reviews  for  Shaipc 
Incorrect  amounts  for  constructed- value 
(CV),  US.  transfer  price,  foreign  iidand 
freight,  foreign  brokerage/handling 
charges.  U.S.  royalty,  ocean  freight, 
ocean  insurance.  U.S.  inland  fre^ht  U.S. 
brokerage  and  handling  charges,  U.S.    ^ 
packing  costs,  U.S.  indirect  selling 
expenses,  U.S.  coflfuniksions.  home 
market  and  U.S.  packing  expenses,  and 
an  incorrect  formula  for  U.S.  commodity 
tax.  In  addition,  we  corrected  the 
following  programming  errors:  The 
inadvertent  omission  of  language  to 
adjust  U.S.  price  (USP)  for  export 
selling,  general  and  administrative 
expenses,  an  incorrect  deduction  of 
home  market  freight  expenses  from  USP, 
and  a  deduction  of  the  exporter'^  sales 
price  (ESP)  offset  from  foreign  market 
value  (FMV)  before  it  had  been  capped 
by  the  amount  of  U.S.  indirect  selling 
expenses.  All  corrections  and  sources 
for  data  used  in  these  ftnoj  results  are 
clearly  noted  in  our  Final  Determination 
Analysis  hlema 

Comment  1*  Zenith  argues,  with 
respect  to  Japanese  taxes  rebated  or  not 
collected  by  virtue  of  exportation,  that 
the  Department's  metholodolgy  resulted 
in  two  unlawful  actions:  (Ij  Failure  to 
cap  the  areonnt  of  tax  added  to  USP  at 
the  amount  of  tax  added  to  or  inchtded 
in  the  home  market  price  of  the 
comparison  model  even  assuming  fiid 
pass-through  of  the  tax  into  home 
market  price,  and  (2)  adjusting  FMV  far 
a  difference  in  circumstances  of  sale 
quantified  as  the  fiiil  amount  of  the 
difference  between  the  tax  added  to 
USP  and  the  tax  included  in  the  borne 
market  price. 

Zenith  further  aigues  that  the 
Department  shouM  have  implemented 
the  ruling  of  the  Court  of  International 
Trade  (CIT)  in  Zauth  Eiectipnics  Corp. 
V.  Uaiied  Stotet.  10  OT  2&i  633  F.Sapp. 
1382  (1986),  appeals  dismissed.  Fed.  Cir. 
Noa.  88-1259  and  88-1260  (198^  by 
capping  the  tax  adjustment  to  USP  ht 
the  amount  of  tax  aikled  to.  or  indaned 
in,  the  home  market  pnce.  Zenith  apo 
-  contends  that,  since  the  CTT  prolnfaBted 
the  Department  from  making  a 
circumstanoe-cf-sale  adjustment  under 
19  U.S.C.  1677b(a)(4Kb)  to  nwitialitf  the 
tax  adjiTstmeBt  raqs^red  by  19  IS.SS1. 
1677a(iU(l)(c),  the  Department  dMahl 
■  not  inal»'«ac3i  an  a<^ustment  m  ftis 
case.  ^ 

Department's  Position:  We  do  not 
agree  with  the  err  in  Zen/eft  but  have 
not  had  an  opportunity  to  appeal  dw 
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issue  on  its  merits.  Consistent  with  onr 
long-standing  policy,  we  have  not 
attempted  to  measure  the  tax  **p 
through"  to  customers  in  ttie  Japanese 
market  We  do  not  agree  Aral  the 
statutory  language  limiting  the  auHwn< 
of  the  adjustment  to  die  amount  of  tfie 
commodity  tax  "added  to  or  incSoded  in 
the  price"  of  televisions  sold  in  Japan 
requires  (he  Department  to  measure  tlw 
incidence  of  the  tax  in  an  economic 
^ense. 

We  agree  that  the  amount  of 
commodity  tax  foigiven  by  reason  of  the 
export  of  televisions  to  the  United 
States  must  be  a^ded  to  USP  under  the 
statute.  The  lax  base  in  Jiapan  is  the  e 
factory  price  less  packing  and  certain 
rebates.  Therefore,  to  make  an         / 
appropriate  "apples-topples"       j 
comparison,  we  used  the  ex-factory 
price  of  the  U.S.  product  as  the^I-S.  tax 
base.  We  calculated  the  adjustment  by 
multiplying  (he  U.S.  tax  base  (less 
packing)  by  the  tax  rate  and  adding  (he 
result  to  USP.  To  avoid  artifidaBy 
inOatin^  or  deflating  maigin^^we  made 
circumstance-of-aale  adjustments  equal 
to  the  difference  in  the  tax  per  unit  See 
our  position  on  Comment  3  in  Television 
Receivers.  Monochrome  and  Cokir, 
From  Japan;  Final  Results  of 
Antidumping  Administrative  Review 
and  Detetmination  Not  to  Revoke  in  Part 
(54  FR  35517.  August  26, 1989). 

Comment  2:  Zenith  argues  that  the 
Department  should  take  into  aooomat  the 
average  age  and  balance  of  each 
account  payable  relating  ta  hooia 
market  sales,  and  apply  the 
respondents'  short-term  interest  rate  to 
those  average  ages  i|Bd  balaaces  to 
offset  all  claimetNelling  expenses.        '^ 
Zenith  nurinfapiM  that  the  true  coat  of  a 
discount  or/l^ebate  is  the  diaoount  or    ~^ 
rebate  amount  mtnas  the  savings  the 
respondent  reahzed  by  paying  the 
rebate  or  (hsoount  after  the  obligation  lo 
pay  has  been  incurred. 

Departnent's  Position:  We  disagree 
with  Zem%  Any  opportunity  cost 
incurred  as  a  result  of  a  discount  or 
rebate  would  have  been  taken  into 
account  by  the  seller  in  setting  (he 
of  the  discoont  or  rebate.  Tfiereiore.  it  ir 
unnecessary  to  impute  any  additimial 
costs.  Tins  is  in  contrast  to  credit  costs 
or  inventory  carrying  costs,  whene  the 
seller  does  not  know  how  long  it  wiU 
take  for  a  customer  to  pay  or  how  long 
he  wtf  1  store  merchandise  before  it  is 
fold. 

Comment  3:  Zenidi  is  concerned  ttiat 
the  respondent  has  included,  and  the 
Department  has  accepted,  various 
indirect  expenses  in  ttte  ESP  offset  to 
FMV  which  are  not  selling  expenses. 
Zenidi  urges  the  Department  to  require 
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the  respondent  to  demonstrate  that  each 
home  market  indirect  expense  is  a 
selling  expense. 

Department's  Position:  fai  this  review 
we  have  followed  our  practice  as  stated 
in  the  final  results  of  previous  reviews 
of  this  order.  See  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping 
Administrative  Review  (54  III  13197. 
April  6, 1989,  our  response  to  Comment 
3).  The  pool  of  indirect  selling  expenses 
in  the  home  market  should  include  those 
expenses  which  are  similar  to  the 
expenses  incurred  by  the  subsidiary  in 
the  United  States  whose  function  it  is  to 
sell  the  merchandise.  In  this  instance, 
the  equivalent  home  market  expenses 
include  certain  general  expenses 
associated  with  selling. 

Comment  4:  Zenith  argues  that  the 
Department  should  include  all 
antidumping  legal  fees  as  an  indirect 
selling  expense  deduction  from  ESP. 

Department's  Position:  We  disagree. 
In  this  review  we  have  followed  our 
practice  as  stated  in  the  final  results  of 
previous  reviews  of  this  order.  See 
Television  Receivers,  Monochrome  and 
Color.  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review  (52 
FR  8940.  March  20, 1987,  our  response  to 
Comment  3  and  54  FR  13197,  April  6, 
1969,  our  response  to  Comment  4).  As 
stated  in  our  "Study  of  Antidumping 
Adjustments  Methodology  and 
Recommendations  for  Statutory 
Change"  (November  1985],  we  do  not 
consider  legal  fees  paid  in  connection 
with  litigation  to  be  an  expense  related 
to  sales  made  in  the  period  of  review. 
We  view  legal  fees  incurred  at  the 
administrative  stage  of  an  antidumping 
proceeding  as  meriting  similar  treatment 
since  they  are  incurred  in  defending 
against  an  allegation  of  dumping.  As 
such,  they  are  not  expenses  incurred  in 
selling  merchandise  in  the  United  States. 
Further,  to  deduct  antidumping  legal 
fees  as  selling  expenses  would 
effectively  discriminate  against  those 
respondents  who  seek  legal  counsel  in 
proceedings  before  the  Department 

Comment  5:  Zenith  cugues  that  the 
statute  instructs  the  Department  to 
reduce  USP  by  the  amount  of  any 
charges  or  expenses  incidental  to 
bringing  the  merchandise  from  the 
country  of  exportation  to  its  place  of 
delivery  in  the  United  States  (section 
72(d)(2)(A)  of  the  Tariff  Act).  Therefore, 
the  Diepartment  should  reduced  USP  by 
the  amount  of  estimated  antidumping 
duties  and  any  expenses  associated 
\    with  paying  such  duties. 

Department's  Position:  In  this  review 
we  have  followed  our  position  as  stated 
in  the  final  results  of  previous  reviews 
.   of  this  order.  See  Television  Receivers. 


Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping 
Administrative  Review  (54  FR  13197,  *^ 
April  6, 1989,  our  response  to  Comment  5 
and  54  FR  35517,  August  28, 1989,  our 
response  to  Comment  12).  Like  legal 
fees,  we  do  not  consider  antidumping 
duties  to  be  expenses  related  to  the 
sales  under  consideration.  Given  the 
tenuous  nature  of  these  estimated  rates 
and  the  possibility  that  they  could  be 
zero,  we  do  not  consider  them  to  be 
expenses  within  the  meaning  of  section 
772(d)(2)(A)  of  the  Tariff  Act  for 
purposes  of  determining  USP. 

Comment  A*  Zenith  argues  that  the 
Department  has  incorrectly  offset  U.S. 
commissions  with  indirect  selling 
expenses  in  the  home  market.  Zenith 
argues  that  commissions  paid  on  U.S. 
sales  compensate  the  recipients  for  both 
direct  and  indirect  expenses.  Unless  a 
commission  is  broken  up  into  its  direct 
and  indirect  components,  and  the  FMV 
offset  is  capped  at  only  the  level  of  the 
indirect  expense  element,  the 
commission  offst  to  FMV  will  be 
overstated  by  the  amount  of  the  direct 
expense  portion  of  the  U.S.  commission. 

Department's  Position:  In  this  review 
we  have  followed  our  position  as  stated 
in  the  final  results  of  previous  reviews 
of  this  order.  See  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping 
Administrative  Review  (54  FR  13197, 
April  6, 1989,  our  response  to  Comment  6 
and  54  FR  35517,  August  28, 1989,  our 
response  to  Comment  8).  Our 
regulations  require  us  to  make  an 
adjustment  for  situations  in  which  a        -' 
commission  is  paid  in  one  market  but 
not  in  the  other  market.  That  adjustment 
is  limited  to  "the  amount  of  the  other 
selling  expenses"  allowed  in  the  other 
market  (19  CFR  353.56(b)(l)(1989)).  We 
do  not  interpret  our  regulations  to 
require  us  to  limit  the  offset  only  to  the 
direct  expenses  of  the  recipient  of  the 
commission.  We  are  concerned  with  the 
commission  expense  fivm  the  seller's 
point  of  view.  From  the  seller 's  point  of 
view,  commissions  are  a  direct  expense 
in  their  entirety.  Therefore,  we  have 
offset  the  full  amount  of  the  commission 
In  the  United  States  with  the  indirect 
telling  expenses  in  the  home  market. 

Comment  7:  Zenith  argues  that  the 
Department  severely  understates  the 
antidumping  cash  deposit  on  entered 
merchandise  by  basing  the  weighted- 
average  margins  on  statutory  USP  and 
not  on  the  entered  value  of  the 
merchandise.  Upon  entry  of  the 
merchandise  into  the  United  States,  the 
Customs  Service  applies  the  weighted- 
average  dumping  margin  to  the  declared 
entered  value  as  best  information  . 
available.  Zlenith  argue  that  because  this 


entered  value  is  often  less  than  the 
statutory  USP,  the  absolute  dollar 
amount  of  dumping  duty  is  less  than  the 
dollar  amount  that  would  be  the  result  if 
the  margin  were  based  on  the  statutory 
UiSP.  Therefore,  Zenith  urges  the 
Department  to  calculate  the  deposit  rate 
as  a  percentage  of  the  entered  value  and 
not  as  a  percentage  of  the  statutory  USP. 

Department's  Position:  We  disagree 
and  in  this  review  we  have  followed  our 
practice  as  stated  in  the  final  results  of 
previous  reviews  of  this  order.  See 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review  (52 
FR  8940,  March  20, 1987,  our  position  in 
response  to  Comment  7  54  FR  13917, 
April  6, 1989,  our  position  in  response  to 
Comment  7  and  54  FR  35517,  August  28, 
1989,  our  position  in  response  to 
Comment  9).  Section  736  of  the  Tariff 
Act  requires  the  Department  to  instruct 
U.S.  Customs  to  "assess  an  antidumping 
duty  equal  to  the  amount  by  which  the 
FMV  of  the  merchandise  exceeds  the 
United  States  price  of  the  merchandise 

(9  U.S.C.  673e(a)(l)).  At  the  time 

that  the  merchandise  is  entered,  USP^ 
has  yet  to  be  determined.  Since  cash! 
deposits  of  estimated  dumping  dutie 
are  required  at  that  time,  we  instruct" 
Customs  to  require  such  cash  deposits 
based  on  a  percentage  of  the  only  value^ 
available,  the  entered  value.  If,  after  an 
administrative  review,  the  amount  of  the 
antidumping  duties  deposited  should  be 
less  than  the  actual  amount  to  be 
'  assessed,  we  will  collect  interest  on  the 
difference. 

Comment  &  Sharp  alleges  that  the 
basis  for  the  Department's  best 
information  available  (BIA)  finding  for 
the  fifth,  sixth,  and  seventh 
administrative  reviews  is  flawed  on 
several  grounds.  The  Department's 
supplementary  questionnaire  requested 
cost-of-production  data,  which  Sharp 
did  not  maintain  in  the  normal  courae  of 
business  and  could  not,  therefore, 
assemble  in  a  short  period  of  time.  What 
Sharp  did  maintain  is  actual  material 
cost  information,  which  accounts  for 
approximately  85  percent  of  full 
production  costs.  Sharp  provided  this 
information  to  the  Department  in  a 
timely  maimer  for  the  fifth  through 
seventh  administrative  reviews. 
Moreover,  the  Department  has  since 
completed  its  model  match  selections  in 
a  subsequent  review  using  only  material 
costs  rather  than  complete  production 
cost  data.  Therefore,  the  Department 
cannot  now  claim  that  such  material 
cost  information,  absent  the  remaining 
cost  of  production  information  (labor 
and  overhead),  is  inadequate  to 
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determine  the  apprapnate  ham»  madwt 
comparisoa  iBodela. 

Departaieat's  PouUom  We  £sap«e. 
Respidodeiits  af«  reqaired  to  respoad  to 
all  of  the  DepartawnCs  infonnalioa 
requests.  SeeAlkmdcSqgar.  Ltd.  v. 
United  States,  744  F.2d  1556. 1560  (Fed. 
Cir.  198^  Sectiea  77«(c|  of  the  Tariff 
Act  autboriaes  the  DeyaitaieM  to  reaort 
to  BIA  wfaea  we  do  not  receive  a 
comfiete.  accurate,  or  timely  re^onse. 
In  deterauniag  whether  the  ase  df  BIA 
was  ararranted  in  this  atfauaistrative 
review,  we  examii»d  {1)  whether 
Sharp's  questionnaire  response,  dated 
July  16, 1986,  was  incomplete  [see 
Olympic  Adhesives,  btc.  v.  United 
States.  Slip  Op,  89-1367, 1, 17  (Fed.  Car. 
March  26. 1990)):  (2)  whether  the 
Department  gave  Sharp  adequate  notice 
to  coirect  any  deficiencies  oontaiaed  in 
that  response  [id.y,  and  (3)  whether 
Sharp's  deficiency  response,  dated 
September  12, 1988.  was  itself 
incomplete  or  untimely. 

Sharp's  model  match  questionnaire 
response  was  initially  due  on  June  19. 
1966.  On  June  17, 1986.  Shaip  submitted 
a  letter  noting  various  concerns,  but  not 
respondiag  to  the  model  aiatcfa 
questionnaire.  On  June  19. 1986.  On  June 
17, 1986.  Sharp  submitted  a  letter  noting 
various  concerns,  but  not  resp<mdii^  to 
the  model  match  questionnaire.  On  July 
16, 1986,  almost  one  awnth  after  the 
original  due  date.  Sharp  submitted  an 
incomplete  model  match  response. 

I  failed  to  provide  the  labor  and 
overtti^d  portions  of  the  cost  of 
manufacture  (COM)  nformation,  and  it 
failed  ta  provide  recoaimendations  for 
home  market  comparison  models.  Both 
types  of/information  were-dearly . 
requested  in  our  questionnaire. 
Consequently,  on  August  13, 1966,  aw 

I  a  deficiency  letter  to  Sharp 
requesting  the  nussi^g  infontatioa.  The 
response  to  the  deficiency  letter  was 
originally  due  on  Septeitaber  2, 198&  On 
September  9,  we  extended  the 
deficiency  response  doe  date  to 
September  12. 1986.  aad  advised  Sharp 
that  if  the  response  was  not  reveived  by 
that  date  we  would  proceed  with  BIA 
for  assessment  purposes. 

On  September  12. 198^  Shaip 
submited  a  letter  to  the  Dcpartm«d 
requesting  that  the  Department  r^aia 
from  htfther  activity  on  the  fifth  throng 
seventh  reviews  untd  Issuance  of  a  fiaal 
determjnatioa  reganing  revocation  for 
Shaip.  Although  we  had  afiorded  Sharp 
ample  tinw  to  provide  the  requested 
data,  the  letter  did  not  ooirtain  any  of 
the  infotmation  reqttes4ed  in  our  Augast 
13, 1886,  deficieiicy  letter.  The  record 
indicates  that  Shaip  dbd  aot  provide  the 
requested  data  becaiMe  it  believed  Okat 


it  woi^  prevail  in  court,  afgaiag  thai 
the  DqMrtiaent  lacked  4he  Jagri 
authority  to  caadaot  the  reviews  ha 
question  becaase  they  caveie 
which  poet-dated  Shop's  tentative 
revocation.  Sharp  ooald  have  provided 
the  requested  infiotiaatian  and  conctealed 
its  oae  in  a  sobsequeid  lawaoit 
However,  the  fine  chose  instead  not  to 
provide  the  requested  inforaution. 

Because  we  cannot  force  a  respondent 
to  provide  information,  our  only 
recourse  aritfi  an  qncooperative 
respondent  is  to  use  BIA  in  accordance 
with  section  77e(cJ  of  the  Tariff  Act  See 
Pistachio  Croap  v.  United  States  et  al. 
Court  Na  88-08Hn037,  Slip  Op.  87-110 
(Crr,  September  29, 1987).  However,  the 
statute  authorizes  the  Department  to 
select  BIA  in  a  given  case  based  upon 
the  particular  circumstances  of  that 
case.  See  Ansaldo  Componenti,  S^A.  v. 
United  States,  628  F.  Supp.  198,  205  (OT 
1988);  Final  Results  of  Antidumping 
Duty  Administrative  Review,  Steel  Jacks 
From  Canada,  52  FR  32957  (1987);  and 
Replacement  Parts  for  Self-PropeDed 
Bituminous  Paving  Equipment  From 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  55  FR 
20175,  May  15, 1990. 

It  is  our  practice  to  evahiate  the 
adequacy  of  the  information  in  the 
administrative  record  and  the  degree  of 
cooperation  received  in  exercisiag  our 
discretion  to  select  the  appropriate  BIA 
in  a  particular  case.  See  19  CFR  353.37. 
In  our  preliminary  determination  for 
Sharp's  fifth,  sixth,  and  seventh 
administrative  reviews,  we  used  as  BIA 
the  highest  rate  for  any  firm  from  each 
respective  period.  However,  because  of 
the  circumstances  in  this  case,  we  have 
determined  that  the  use  of  the  most 
adverse  BIA  is  inappropriate.  Siwip  (fid 
provide  material  costs  and  did  explain 
that  it  did  aot  know  bow  to  apply  the 
cost  factors  to  recommend  home  mariiet 
comparison  models.  Sharp  pointed  out 
in  its  1989  prehearing  brief  that  the 
reported  aiaterid  costs  represented  a 
laiige  portion  {approximately  85  percent} 
of  the  COM  of  each  model  making  labor 
and  overhead  expense  less  significant 
than  material  costs  in  delermtniag 
physical  dffierences  in  merchandise  for 
model  match  purposes,  h  is  reasonahie 
that  the  cost  of  atateriab  would 
represent  a  m^r  portion  of  the  oosl  of 
manufacture  of  the  product  under 
review.  Nonetheless,  it  was  netestary  to 
apply  an  overall  BIA  r^e  for  eadi 
period  because  we  did  aot  have  any 
informatioa  to  use  as  fflA  Sar  the 
unreported  labor  and  overhead  costs 
incurred  in  producing  the  subject 
merchandise. 


>e  have  delem  lined  far 
theae  finsl  feaalts  to  asa  Shaip'a  owa 
rate  from  the  iourlh  aifaiinistrative 
review  ^,76  percMt)  as  BIA  in  &e  Bf^ 

sixth,  and  aeventh  adouidstntiva  ■ 
reviews,  lids  BIA  rate  is  in  aoconlaace 
with  section  77S(<4ofthe  Tariff  AOI  and     ' 
19  CFR  353.37  and  is  safficient  to  ensure 
timely  siibnissioBB  in  hitare 
adounislrativc  reviews. 

Comment  ft  9ia^  contests  ttie 
Departments  ase  of  BIA  for  the  fifth, 
sixth,  and  seventh  admiiustrative 
review  resdts  for  that  company  on  flw 
grounds  that  the  doctrine  of  estoppel 
prevents  a  party  ntMB  assuming 
contradictory  positions  in  legal 
proceedings,  ^larp  argues  that  during 
litigation  widi  Sharp  &e  Department  i 

took  a  stance  that  was  contraiy  to  The 
Department's  statements  in  its 
September  22. 1980  letter,  which 
informed  Shaip  Qiat  the  Department 
intended  to  use  BIA  for  the  fifth  through 
seventh  reviews.  According  to  Sharp, 
the  letter  dearly  implies  that  the 
Department  was  expecting  information 
for  all  three  periods,  not  just  one  period. 
Thus,  during  the  litigation  the 
Department  contradicted  itself  in  stating 
that  Sharp  was  required  to  submit 
information  for  only  one  admiaistrative 
review  (the  seventh),  rather  than  for 
three  administrative  reviews  (fifth  i 

/through  seventl^  \ 

Sharp  contends  that  the  Department 
could  have  aigued  that  the  lawsuit  was 
moot  because,  as  a  result  of  the  BIA 
determination.  Sharp  no  longer  had  to 
respond  to  the  questionoaires.  Instead 
the  Department  asserted  that  Shaip's 
claim  of  irreparable  harm  (which  was 
the  Department's  BIA  dueat)  was 
furtually  incooect  because  Shatp  woidd 
net  have  to  answer  questioanaires  for 
the  fifth  aad  sixth  reviews  under  the  r 
Departroeal's  update  policy.  Sharp       S. 
argues  that  tot  the  D^artment  'To  i 

claim  now  that  the  BIA  threat  was  not      ' 
just  real,  but  already  m/ait  aocomplL  ia 
to  play  eo  fast  and  loose  arilh  the  ooorts. 
the  law.  and  the  way  we  are  su^MMed 
to  conduct  the  business  of  govenunent 
in  this  country  as  to  require  no  furdier 
comment"  See  Prehearii^  Brief  of  Shaip 
Corporation  and  Shaip  Electronics 
Corporatioa.  submitted  to  the 
Department  oa  November  22. 198B, 
pages  20-^2L 

DeptaUaeaCt  Ptmthm:  We  disagree. 
The  fiaal  decisioa  to  use  HA  was  baaed 
on  Sharp's  rehtsal  to  provide  the 
requested  inf  onaatioa.  The  September 
22, 1986  letter  did  aot  constitute  a  find 
decision.  By  the  time  that  the  Utigatioa 
with  Sharp  began,  die  Department  had 
not  issued  a  preUmiaary  deteminaden, 
let  alone  a  final  detenmaation.  for 
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Sharp's  Tifth  through  seventh  revie%v8. 
We  therefore  were  not  in  a  position  to 
tell  the  court  duj  ing  the  litigation,  as 
Sharp  asserts  we  should  have  done,  that 
a  final  decision  had  been  made 
regarding  the  use  of  BIA  for  Sharp  for 
the  fifth,  sixth  and  seventh  reviews. 

On  October  26, 1986,  Sharp  sued  the 
Department  to  enjoin  reviews  of  post- 
tentative  revocation  entries  until  Sharp's 
request  for  revocation  w^  decided. 
After  this  suit  was  brought  we  adopted 
the  "update"  policy.  We  agreed  to 
suspend  [i.e..  stay)  all  reviews  covering 
periods  after  the  "tentative  revocation, 
except  for  the  most  recent  period  (the 
"update"  review],  until  the  revocation 
issue  was  decided.  This  update  review 
for  Sharp  initially  was  the  seventh 
review,  but  as  for  litigation  progressed, 
it  became  the  ninth  review. 

We  ended  the  suspension  of  the  post- 
tentative  reviews  after  we  determined 
that  Sharp  was  not  entitled  to 
revocation  because  of  margins  found  in 
the  second  administrative  review.  See 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review  (54 
FR  35517,  August  28. 1989). 

We  then  proceeded  with  the  third 
through  seventh  review  periods  for 
Sharp.  In  that  context  we  received  and 
considered  comments  from  Sharp  about 
whether  we  should  use  BIA  in  the  fifth, 
sixth,  and  seventh  reviews  because  of 
Sharp's  previous  inadequate  responses, 
which  we  had  received  before  the 
litigation  conmienced  and  before  the 
update  review  policy  was  implemented. 
See  Comment  8,  supra.  Despite  the 
September  22, 1986  letter,  indicating  that 
we  would  use  BIA  for  these  periods  due 
to  Sharp's  inadequate  and  untimely 
responses,  we  deferred  a  final  decision 
about  using  BIA  until  we  received  and 
considered  Sharp's  comments  on  our 
preliminary  results.  Those  comments 
were  submitted  on  September  1, 1989. 
Since,  at  the  time  that  the  litigation  with 
Sharp  began  (October  1986),  we  had 
made  no  final  decision  ai[ib  whether  to 
use  BIA,  and  had  in  fact  noteven 
published  the  preliminary  results  of 
review,  we  were  not  in  a  position  to 
make  any  representations  to  the  court 
about  a  flnal  decision  on  the  particular 
issue  of  the  use  of  BIA  in  the  seventh 
review.  After  resuiming  the  reviews  in 
1089,  we  fully  considered  the  record 
including  all  comments  filed  and  made 
in  oral  argument  before  arriving  at  the 
final  determination  to  use  BIA. 

Comment  10:  Sharp  argues  that  in  the 
third  and  fourth  administrative  reviews 
the  Department  should  have  used 
Sharp's  prices  to  its  distributors  to 
calculate  foreign  market  value,  or, 
alternatively,  that  the  Department 


should  have  granted  a  level-of-trade 
adjustment  for  the  SG&A  expenses  of 
the  distributors,  since  all  of  the 
comparable  expenses  of  Sharp's  U.S. 
distributors  were  deducted  from  the 
resale  price  in  the  United  States. 

Department's  Position:  In  our  second 
administrAive  review  of  Sharp  (August 
28, 1989,  54  FR  35517),  we  determined 
that  the  distributer-to-dealer  level  in 
Japan  was  the  appropriate  level  for  price 
comparisons  in  the  United  States 
because  there  was  no  clear  evidence 
that  home  market  sales  to  the 
company's  related  distributors  were  at 
arms-length.  See  19  CFR  353.45  (1989). 
We  made  the  same  determination  for 
the  third  and  fourth  administrative 
reviews  based  on  the  same  lack  of 
evidence. 

There  is,  therefore,  no  need  for  a 
level-of-trade  adjustment  because  sales 
in  the  United  States  and  the  home 
market  were  compared  at  the  same  level 
of  trade,  i.e.,  sales  from  distributors  to 
dealers.  We  have  included  in  the  ESP 
offset  the  indirect  SG&A  expenses 
incurred  by  the  distributors  for  the  sale 
of  home  market  models,  as  is  our  usual 
practice  and  policy. 

Comment  11:  Sharp  argues  that  if  the 
Department  does  not  use  the  prices  to 
its  distributors  for  the  third  and  fourth 
administrative  reviews,  the  home 
market  indirect  selling  expense  offset 
should  include  all  indirect  selling 
expenses  incurred  by  Sharp's 
distributors. 

Department's  Position:  We  agree.  For 
these  final  results  we  included  both 
corporate  and  distributors'  indirect 
selling  expenses  in  the  offset  for  home 
mariiet  indirect  selling  expenses. 

Comment  12:  Sharp  argues  that  for  the 
third  and  fourth  administrative  reviews 
the  Department  must  recalculate  U.S. 
indirect  expenses  to  include  commission 
expenses  on  U.S.  sales  for  the  purpose 
of  applying  the  offset. 

Department's  Postion:  In  this  case, 
commissions  were  paid  only  in  one  of 
the  markets  under  consideration,  the 
United  States.  Therefore,  in  accordance 
with  19  CFR  353.56(b)  (1989),  we 
subtracted  both  U.S.  indirect  expenses 
and  U.S.  commission  expenses  from 
USP  and  deducted  from  FMV  the 
amount  of  home  maket  indirect  selling 
expenses  limited  by  the  amount  of 
indirect  selling  expenses  plus 
commissions  incurred  for  U.S.  sales. 

Comment  13:  Sharp  argues  that  for  the 
third  and  fourth  administrative  reviews 
the  Department  must  recalculate  U.S. 
indirect  expenses  to  include  all  the 
expenses  of  moving  television  receivers 
from  factory  sites  in  Japan  to  U.S. 
warehouses. 


Department's  ^K^n:  We  do  not 
agree.  The  statute  UMb  that  USP  shall 
be  reduced  by  the  art^^Uncluded  in 
such  price  attributable  iHLy  movement 
charges.  The  Department^^ders 
charges  incident  to  bring: 
merchandise  from  the  place, Cf^^pient 
in  the  country  of  exportation 
place  of  delievery  in  the 
be  movement  expenses, 
selling  expenses.  We  ded 
expenses  from  the  selling  pH^l^in  Ae 
United  States  (19  U.S.C.  772(d)  (2)  (A)) 
and  the  home  market  (19  U.S.C.  773(a)) 
to  ensure  "apples-to-apples" 
comparisons. 

Comment  14:  Sharp  argues  that  the 
method  used  to  calculate  the  commodity 
tax  adjustment  to  USP  for  the  third  and 
fourth  administrative  reviews  is 
erroneous.  To  derive  and  ex-factory 
price  the  Department  subtracted  ocean 
freight  and  marine  insurance  from  a 
transfer  price  which  included  neither, 
and  a  packing  cost  which  improperly 
included  packing  labor  costs  instead  of 
just  packing  material  costs. 

Department's  Position:  We  agree  and 
have  made  the  appropriate  changes. 

Comment  15:  Sharp  contests  the 
Department's  use  of  constructed  value 
as  FMV  for  three  models  in  the  third  and 
fourth  review  periods.  Sharp  claims  the 
Department's  contention  that  "quantitii 
of  such  or  similar  merchandise  sold  in 
the  home  market  were  insufHcient"  is 
unsupported  by  the  record  since  the 
Department  had  previously  made 
comparable  model  selections  for  all 
models  exported  to  the  United  States 
during  the  third  and  fourth 
administrative  reviews. 

Department's  Position:  Sharp's 
contention  that  we  had  originally 
selected  home  market  models  for 
comparison  with  all  models  exported  to 
the  United  States  during  these  review 
periods  is  correct  However,  upon 
further  examination  of  our  selections  we 
determined  that  three  of  the  selected 
home  market  models  were  inappropriate 
for  comparison  purposes.  With  respect 
to  export  model  19H600  and  the  initially 
selected  home  maiiiet  comparison 
model,  we  noted  during  the  course  of  the 
review  that  the  cost  differences 
attributable  to  the  physical  differences 
between  these  two  models  was  more 
than  30  percent.  We  consider  a  home 
market  model  that  differs  by  more  than 
20  percent  in  cost  to  be  dissimilar  for 
comparison  purposes  in  these  reviews. 
As  for  the  other  two  models  in  question, 
XR-3019  and  XR-3013,  we  have 
determined  in  accordance  with  section 
771(16)  of  the  Tariff  Act  that  the  models 
originally  selected  for  comparison 
purposes  could  not  reasonably  be 
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compared  blouse  of  numerous 
significant  diisimilarities  in  the  models* 
features  and  Itlpecificstions  when 
compared  with  the  export  models. 
Therefore,  for  these  three  models  we 


lijnutechirar 


used  CV  to  determine  FMV. 
Final  Results  of  Review 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 


errors,  we  have  revised  our  preliminary 
results  for  Sharpi;  and  we  determine  the 
margins  to  be: 


na 


rsnOQ  Of  ravMw 


oanO 


Slwtp.. 


04/01/81-03/31/82- 
04/01/82—03/31/83. 
04/01/83-03/31/84.. 
04/01/84—02/28/85.. 
04/01/85—02/28/86.. 


0.40 
4.7S 
4.78 
4.7S 
4.78 


The  Department  win  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries, 
^dividual  differences  between  United 
l^es  price  and  foreign  market  value 
iry  from  the  percentages  stated - 
aDO^Jhe  Department  will  issue 
appr^Bjnent  instructions  ^i^rectly  to  the 
Customl^^ice.        P~^^ 

Further,  ^^Mvided  for  by  section 
751(a)(1)  of  ^nrifl!  Act.  a  cash  deposit 
of  estimated  anQfenaping  duties  of  4.76 
percent  will  be  re^^md  for  Sharp.  For 
any  shipments  of  thMltochandise 
manufactured  by  Fun^Bectric  Fujitsu 
General  Ltd.,  Hitachi  Ltd.,^tsushita 
Electric  Industrial  Corporatktt, 
Mitsubishi  Electric  Corporation,  NEC, 
Sanyo  Electric  Company,  Ltd.,  TMhiba, 
or  Victor  Company  of  Japan,  the  cash 
deposit  will  continue  to  be  the  same  as 
the  rates  published  in  the  final  results  fA 
th^ast  administrative  review  for  these 
firms  (Hitachi  and  Sanyo:  54  FR  35517, 
August  28, 1989;  Matsushita  and  Victor. 
54  FR  13917.  April  6, 1989;  Fujitou 
General  and  Mitsubidu:  53  FR  4050. 
February  11, 1988;  Funai,  NEC.  and 
Toshiba:  55  FR  2399,  January  24. 1990). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  reviews,  whose 
first  shipment  occurred  after  February 
28. 1989,  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of 
estimated  antidumping  duties  of  26.94 
percent  shall  remain  in  effect.  This  is  the 
rate  for  Matsushita  in  the  eighth  review 
period  (54  FR  13917.  April  6, 1989).  These 
deposit  requirements  are  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrotne  and  color, 
entered,  or  withdrawn  frxnn  warehouse, 
.  for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


This  administrative  review  and  notice      suspending  the  countervailing  duty\ 
are  in  accordance  with  section  751(a)(l)^^^investigation  on  cotton  shop  towels  from 


of  the  Tariff  Act  (19  U.S.C  ie75(a)(l)) 
and  19  CFR  353.22  (1988). 

Dated:  August  24, 1990. 
Frauds  |.  Sailer. 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  90-20697  Filed  8-31-00;  8:45  am] 

BtLUNQ  COOC  WIO-DS-M 


(C-333-401] 

Cotton  Shop  Towels  From  Peru  intent 
to  Terminate  Suspended  Investigation 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

AcnoM:  Notice  of  intent  to  terminate 
suspended  investigation. 

pUMMARV:  The  Department  of 
Coounerce  is  notifying  the  pubUc  of  its 
intent  ^terminate  the  suspended 
count^iyiing  duty  investigation  on 
cotton  n^ktowels  from  Peru.  Interested 
parties  w^^bject  to  this  termination 
must  subnuMMr  contents  in  writing 
not  later  than  awemSer  30. 1990. 
tmevnn  date  S^^mber  4, 1990. 
rom  Futrmn  mfomsMion  contact: 
Megan  Pilarosda  or  Baat^Mra  Williams, 
Office  of  Agreements  Comj^ance, 
International  Trade  Administretion.  U.S. 
Department  of  Commerce.  Wsshington. 
DC  20230;  telephone:  (202)  377- 

tUPPLSMCNTAIIY  INPOMMATION: 


Background 

On  September  12. 1984.  the 
Department  of  Commerce  ("the 
Department")  published  an  agreement 
suspending  the  countervailing  duty 
investigation  on  cotton  shop  towels  from 
Peru  (49  FR  35835).  The  Department  has 
not  received  a  request  to  conduct  sn 
administrative  review  of  the  agreement 


Peru  for  five  consecutive  annual 
anniversary  months.  This  is  the  sixth 
anniversary. 

The  Department  may  terminat|  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  a 
suspension  agreement  is  no  longer  of 
interest  to  interested  parties. 
Accordingly,  as  required  by  1 
Commerce  Department's  i 
CFR  355.25(d)(4)).  the  Department  is 
notifying  the  public  of  its  intent  to 
terminate  this  suspended  investigation. 

Opportunity  to  Object 

Not  later  than  September  30, 1990. 
interested  parties,  as  defined  in 
9  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  investigation. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  th^Assistant 
Secretary  for  Import  Adiqlnistration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  terminate  by 
September  30, 1990,  we  shall  conclude 
that  the  suspended  investigation  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  termination. 

This  notice  is  in  accordance  with 
§  355.2S(d)  of  the  Department's 
angulations. 

ted:  AftftttA,  190a 

Ei)Dl,Gwfiiikd. 

AssiststdSecretary  for  import 
Adminiiitntion. 

[FR  Doc  gO-Mooe  Filed  ft-31-00;  8:45  am) 
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Csriain  FtmIi  Cut  floiMrs  From 
Ecuador;  Final  RMtitts  of 
CounlarvaBbig  Duty  AdrnMatrativo 
Raviaw 


n  Internationa}  Trade 
Administration /Import  Administration 
Pqwrtment  of  Commerce. 

acnoH:  Notice  of  Pinal  Results  of 
Countervailing  Duty  Adminii»trative 
Review. 


t:  On  June  13. 1990.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador.  We  have  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  zero  for  two  firms  and  1.60 
percent  qd  valorem  for  all  other  firms 
for  the  period  October  27, 1986  through 
December  31. 1966.  and  zero  for  one  firm 
and  2.77  percent  ad  vajorem  for  all  other 
firms  for  the  period  January  1. 1S9!U, 
through  December  31. 1987.  "^^^ 

■mcnVE  OATC  September  4. 19ga 


RTION  CONTACn 
Lorenza  Olivas  or  Maria  MadCay.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

aupnamTAirv  aiFOMiATiON: 

Backgroand 

On  June  13. 199a  the  Department  of 
Commerce  (the  Department]  published 
in  the  Federal  Ragbter  (55  FR  23956)  the 
preliminary  results  of  its  administrative 
review  of  &m  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador  (52  FR  1361:  January  13. 1967). 
The  Department  has  now  completed  that 
administrative  review  In  accordance 
with  sectioa  751  of  the  Tariff  Act  of 
193a  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Ecuadorian  fresh  cut 
miniature  (spray)  carnations,  provided 
for  during  the  review  period  under  item 
192.17  of  die  Tariff  Schedules  of  the 
United  States  (TSUS),  and  standard 
carnations,  standard  chrysanthemums 
and  pompon  dirysanthemums,  provided 
for  during  the  review  period  under  item 
192.21  of  the  TSUS.  Tliis  merchandise  is 
currently  classifiable  under  items 
0603.10.3a  0609.ia70  and  0603.1080  of 
the  Harmonized  Tariff  Schedule  (HTS). 
The  TSUS  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  wrritten  deKription 
remains  dispositive  of  the  scope.  Daisies 


are  excluded  from  the  sc(^>e  of  the 
countervailing  duty  order. 

The  review  covers  the  period  October 
27. 1986  through  December  31. 1987  and 
eight  programs:  (1)  Tax  credit  • 
certificates  for  exports:  (2)  Fund  for  the 
Development  of  Exportable  Production; 
(3)  FOPEX  export  credit;  (4)  tax 
deduction  for  new  investments;  (5)  tax 
holidays;  (6)  tax  deductions  for  transfer 
of  real  estate:  (7)  sales  and  income  tax 
deductions;  and  (8)  government 
refinancing  of  public  debt 

Analsfsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
zero  for  Flores  del  Ecuador,  SA.,  and 
Empagri.  S.A..  and  1.60  percent  ad 
valorem  for  all  other  firms  for  the  period 
October  27. 1986  through  December  31. 
1986.  and  zero  for  Flores  del  Ecuador. 
S.A..  and  2.77  percent  ad  valorem  all 
other  Tirms  for  the  period  January  1, 1987 
through  December  31, 1987. 

Section  707  of  the  Tariff  Act  provides 
that  the  difference  between  the  amount 
of  a  cash  deposit,  or  the  amount  of  any 
bond  or  security,  for  an  estimated 
countervailing  duty  in  the  preliminary    ^ 
determination  in  the  investigation  ania 
the  duty  determined  under  a         >^ 
countervailing  duty  order  shatM$e 
disregarded  to  the  extent  that  the 
estimated  duty  is  lower  than  the  duty 
determined  under  the  order,  which  was 
published  on  January  13. 1987.  The  rate 
in  our  preliminary  determination  (51  FR 
37931;  October  27. 1986)  was  1.32 
percent  ad  valorem. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Flores  del  Ecuador, 
S.A.,  and  Empagri.  SJV..  and  to  assess 
countervailing  duties  of  1.32  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  other  firms 
entered,  or  withdrawn  from  warehouse, 
for  consumtpion  on  or  after  October  27. 
1988  and  exported  on  or  before 
December  31, 1986.  Further,  the 
Department  will  instruct  the  Customs 
Service  to  liqwdate.  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Flores  del  Ecuador. 
S.A£,  and  to  assess  countervailing  duties 
of  1.32  percent  of  the  f.ab.  invoice  price 
on  shipments  (rf  this  merchandise  from 
all  other  nims  exported  on  or  after 
January  1, 1967  and  entered,  or 
witiidrawn  from  warehouse,  for 


-  consumpHen  on  er'before  January  12. 
1967.  The  Department  further  wiU 
instruct  the  Castoms  Service  to 
liquidate,  without  regard  to       -^ 
countervailing  duties,  shipments  of  this 
merchandise  from  Flores  del  Ecuador. 
S.A.,  and  to  assess  countervailing  duties 
of  2.77  percent  of  the  f.o.b.  invoice  price 
on  shipmedts  of  this  merchandise  from 
all  other  Hrms  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  13. 1987  and  exported  on 
or  before  December  31, 1987. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties  on 
shipments  of  this  merchandise  from 
Flores  del  Ecuador.  S.A..  and  to  collect  a 
cash  deposit  of  2.77  percent  of  the  f.o.b. 
invoice  price  on  shipments  from  all 
other  firms  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  August  22. 19Ba 
Marjori*  A.  GbotUas. 
Acting  Assistant  Secretary  for  import 
Administration. 

(FR  Doc  90-20696  Filed  S-ai-gO:  8:45  am) 
■NjjMa  COM  ssi»«a4i    ^ 


National  Ocaanic  and  Atmoapliarte 
AonMniauauun 

Evaluation  of  Stata  Coaatal 
ManaQaniant  ProQrania  and  National 
Eatuarina  Raaaard)  Raaarva 

aqcncy:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACnONc  Notice  of  availability  of 
evaluation  findings. 


:  Notice  hereby  given  of  the 
availability  of  the  evaluation  Hndings 
for  (1)  Northern  Mariana  Islands 
Coastal  Management  Program,  and  (2) 
the  Pacific  Coastal  Interstate 
Coordination  Grants  awarded  tolha- 
National  Coastal  Resources  Research 
and  Devel(q>ment  Institute.  Section  312 
of  the  Coastal  Zone  Management  Act  «C 
1972.  as  amended  (CZMA),  requires  a 
continuing  review  of  the  performance  of 
each  coastal  state  (defined  to  include 
the  Commonwealth  of  the  Northern 
Mariana  Islands)  with  respect  to  funds 
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authorized  under  the  CS^IA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  The  state 
evaluated  was  found  to  bfe  adhering  to 
the  programmatic  terms  of  its  financial 
assistance  awards  and  to  its  approved 
coastal  management  program;  and  it 
was  found  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  si^ificant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  Implementing  the 
coastal  management  program  were 
occurring  with  respect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2)(A)-(I)  of  the 
CZMA.  The  Pacific  Coastal  Interstate 
Coordination  Grants  awarded  to  the 
National  Coastal  Resources  Research 
and  Development  Institute  included  a 
number  of  grants  awards  funded  under 
section  309  of  the  CZMA  designed  to 
foster  interstate  coordination  and 
address  priority  coastal  management 
problems.  A  copy  of  these  findings  may 
be  obtained  upon  request  from:  Richard 
B.  Mieremet,  Acting  Evaluation  Officer, 
Policy  Coordination  OiVisiQn,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Seqfice. 
NOAA.  1825  Connecticut  Avenue.  NW., 
Washington.  DC  2023S  (202/673-5100). 

(Federal  Domestic  AssiBlance  Catalog  11.419 
Coastal  Zone  K49nagein9nt  Program 
Administration) 

9«rted:  August  23,  ig0li 
Virginia  K.  TIppie, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
(FR  Doc.  90-20640  Filed  B-31-90: 8:45  am] 
■luiNa  cooe  M10-0S-H 


Louiaiana  Coaatal  Managamant 
Program;  Intant  To  Bvaiuata 
Part ormanca  1 1 

AOmCY:  National  Oceanic  and 

Atmospheric  Administration.  National 

Ocean  Service.  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

action:  Notice  of  intent  to  evaluate. 

•UMMAllv:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
announces  its  intent  to  evaluate  from 
October  1  through  December  31, 1990, 
the  performance  of  die  Louisiana 
Coastal  Management  Program  (CMP), 
the  Washington  CMP,  the  New  York 
CMP,  and  the  Puerto  Rico  CMP,  and  the 
performance  of  the  Chesapeake  Bay 
(Maryland)  and  Padilla  Bay 
(Washington)  National  Estuarine 
Research  Reserves  (NERRs).  Evaluation 


of  coastal,  management  programs  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA),  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management  including  detailed  findings 
regarding  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)  (A)  through  (I)  of  the  CZMA,  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  C2MA.  Evaluation  of  the  National 
Estuarine  Research  Reserves  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZiAA,  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management  The  reviews  involve 
consideration  of  written  submissions,  a 
si^e  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies  and  with  members  of  the 
public.  Public  meetings  will  be  held  as 
part  of  the  site  visits.  The  respective 
state  will  issue  notice  of  these  meetings. 
Copies  of  each  state's  most  recent 
performance  report,  as  well  as  OCRM's 
notification  letter  and  supplemental 
information  request  letter  to  the  state, 
are  available  upon  request  from  the 
OCRM.  Written  comments  from  aU 
interested  parties  on  each  of  these 
programs  are  encouraged  at  this  time. 
Please  direct  comments  to  Richard  B. 
Mieremet  (see  further  information 
contact  below).  OCRM  will  place  a 
subsequent^notice  in  the  Federal 
Registw  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation. 

ran  njHTHER  information  contact: 

Richard  B.  Mieremet  Acting  Evaluation 
Officer,  Policy  Coordination  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Ocean  Service, 
NOAA.  1825  Connecticut  Avenue,  NW., 
Washington.  DC  20235  (^^3-5100). 

Dated:  August  23. 1990r^^ 
(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 
Virginia  K.  Tipple. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
(FR  Doc.  90-20461  Filed  8-31-90;  8:45  am] 
aaxsM  cone  SS1S-0S 


Marina  Mammala;  AppOeation  for 
Sdantific  Raaaarch  Parmit  (P77#44) 

AOENCV:  National  Marine  Fisheries 
Service,  NOAA.  DOC 


action:  Application  for  Scientific  . 
Research  Permit  (P77»44). 

Notice  is  hereby  given  that  an 
appUcant  has  applied  in  due  form  for  a. 
scientific  research  permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  and  the  Regulations 
Governing  the  Takmg  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

1.  Applicant-  Dr.  Howard  W.  Brahatn. 
Director,  Alaska  Fisheries  Science 
Center,  NMFS,  NOAA,  National  Marine 
Manmial  Laboratory,  7600  Sand  Point 
Way,  NE.,  BIdg.  4,  Seattie.  WA  98115. 

2.  Type  of  Permit-  Scientific  Research. 

3.  Number  and  Name  of  Marine 
Mammals:  Up  to  2,600  California  sea 
lions  [Zalophua  califomianus). 

4.  Type  of  Take:  The  applicant 
proposes  to  take  up  to  2.500  pups  of 
either  sex  (500  annually).  The  pups  will 
be  captured,  handled,  branded,  or 
tagged  and  branded  and  released.  Pups 
will  be  S-5  months  old  af  the  time  of 
capture.  Up  to  100  adult  female  sea  lions 
(up  to  50  in  year  one,  25  in  year  2.  and  25 
in  year  3)  will  be  captured,  instrumented 
with  radio  transmitters  or 
microprocessor-controlled  depth 
recorders,  tagged,  branded,  given 
enemas  and  released  at  the  capture  site 
to  evaluate  movements  and  foraging 
behavior  of  adulttemales  during  the 
non-breeding  season  (from  September  to 
April).  An  unspecified  number  of 
California  sea  lions  may  be  disturbed 
associated  with  die  types  of  take 
specified  above  in  additiontj).4r$Ral  and 
ground  surveys  and  durin^'scat   / 
collection  On  haulout  areas.  Tak(Qg-will 
be  conducted  on  San  Miguel  Island,  \ 
California.  A  permit  is  requested  for  the, 
five-year  period  from  September  1990    J 
through  December  1995. 

Concurrent  with  the  publication  of 
tills  notice  in  tiie  Federal  Register,  tiie 
Secretary  of  Commerce  is  forwarding 
copies  of  this  applicatio^|B  the  Marina 
Mammal  Commission  ado  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Hi^way.  Room  7330,  Silver 
Spring,  Maryland  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
woidd  be  appropriate.  The  holding  of 
such  hearing  Is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
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in  this  apidication  are  summaries  of 
those  of  the  appHcant  and  &o  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  die  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East 
West  Hi^way,  Room  7330.  Silver 
Spring,  Maryland  20010; 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  NOAA,  709 
West  9th  Street.  Federal  Bldg.,  Juneau. 
"  Alaska  99802; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7000 
Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  Washington  96115;  and 
Director,  SouthwesTRegion.  National 
Marine  Fisheries  Service,  NOAA,  300 
South  I'eny  Street,  Terminal  Island, 
California  90731-7415. 

Datad  August  2f,  1990. 
NaM^Foatac 

Dinctor,  Office  of  Protected  Reaourcet. 
NatiooaJ  Marine  Fisheries  Service. 
(FR  Doc.  90-20670  Filed  8-31-90;  8:45  am] 


Nationei  HariM  Fisheries  Service, 
Marine  Munmtli;  AppJceMon  tor 
Permit;  SMsan  H.  Shane,  PhJ).  [P127D] 

Notice  is  hereby  given  tiiat  an 
Applicant  has  applied  in  due  form  for  a 
Scientific  Research  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(10  U.S.C  1361-1407)  and  die 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

1.  Applicant  Susan  H.  Shane,  PhJ), 
2S0  Cottini  Way,  Santa  Cruz.  CA  95060. 

2.  Type  of  Permit:  Scientific  research 
under  the  Marine  Mammal  Protection 
Act 

3.  Name:  Atlantic  bottlenose  dolphin 
{Tuniopa  tnuicatus). 

4.  Type  of  Take  and  Numbers:  The 
Applicant  to  requesting  to  take  up  to  75 
Atlantic  bottlenose  dolphin  each  day  by 
harassment  An  individual  dolphin  may 
be  taken  more  than  once  (a  maximum  of 
50  days/jrear/dolphin).  The  purposes  of 
the  proposed  research  are:  (1)  Record 
cfinmal  activities  and  correlate  diese 
with  environmental  conditions;  (2) 
identify  different  types  of  feeding 
behavior  and  associate  these  widi 
environmental  variables:  (3)  observe 
long-terra  associations  between 
identifiable  individuals;  and  (4)  record 
apparent  calving  intervals  ai 
recognisable  females. 


S.  Location  and  Duration  of  Activity: 
The  reqtiested  activity  would  occur  at 
Sanibel  and  Captive  Islands.  Florida. 
The  duration  of  the  requested  activity  is 
for  a  period  of  Rve  (5)  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  oi  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Adviso(S. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Departnijnt  of  Commerce,  1335  East 
West  Hi^way,  Silver  Spring,  Maryland 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals  (^ 

requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  AppUcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  appointment  at  the 
following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  East 

West  Highway,  room  7324,  Silver 

Spring,  MD  20910  (301  427-2289); 
Director,  Southwest  Region.  National 

Marine  Fisheries  Service,  300  South 

Ferry  Street  Terminal  Island,  CA 

90731  (213  514-6196);  and 
Director,  Southeast  Region,  National 

Marine  Fisheries  Service.  9450  Koger 

Boulevard.  St.  Petersburg.  FL  33702 

(813/893-3141). 

Dated:  August  27. 1990. 
Nancy  Focler, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc  90-20671  Filed  8-31-90;  8:45  am| 


Permits;  Marine  Mai^imais:  Correctien 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  DOC. 
ACTION:  Marine  Mammals;  Notice  of 
correction. 


"5.  The  autiiority  to  acquire  the  marine 
mammals  authorized  herein  shall 
extend  from  the  date  of  issuance 
through  December  31. 1093.    .  .  ." 

Dated:  August  27, 199a 
Nancy  Foster, 
Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc  90-20672  Filed  8-31-90;  8:45  ami 


;  This  notice  corrects 
Modificaiton  No.  1  to  Permit  Na  595 
(P112F)  (notice  document  90-19329)  tiiat 
was  published  in  the  Federal  Register  on 
August  17, 1900  (55  FR  33742),  paragraph 
5  is  revised  as  follows: 

\  i 


COMMISSION  ON  THE  BICEtfTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

(CPOANa9a901] 

Invitation  for  Applications  for  New 
Awarde  for  FY  1991  Bicentennial 
Educational  Grant  Program 

agency:  Commission  on  the 

Bicentennial  of  the  United  States 

Constitution. 

action:  Notice  inviting  applications  and 

providing  application  forms  for 

Bicentennial  Educational  Grant  Program 

for  fiscal  year  1901. 

SUMMARr.  The  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  announces  its  application 
deadline  for  FY  1991  funding  fiom  its 
Constitution  Bicentennial  Educational    < 
Grant  Program.  The  Commission  is 
soliciting  grant  applications  for  the 
development  of  instructional  materials 
and  programs  on  the  Constitution  and 
Bill  of  Rights  which  are  designed  for  use 
by  elementary  or  secondary  school 
students.  This  grant  program  notice 
informs  all  interested  individuals  and 
organizations  about  the  closing  date  for. 
the  receipt  of  applications  for  funding. 
The  application  .conditions  are  based  on 
the  law  and  regulation  which  contain 
the  key  requirements  for  all  applicants 
to  follow  in  seeking  funding  from  the 
Commission. 

DATES:  The  closing  for  the  receipt  of 
applications  in  the  FY  1991  competition 
is  November  19. 199a  Applications 
delivered  by  hand  must  be  received  at 
the  offices  of  the  Commission  no  later 
than  5K)0  p.m.  on  November  19, 1990. 
Applications  by  mail  must  be 
postmarked  no  later  than  November  19, 
1990. 

ADORESVa:  For  further  information 
contact 
Anne  A.  Fickling.  Associate  Director  of 

Educational  Programs,  Commission  on 

the  Bicentennial  of  the  U.S. 

Constitution,  808 17th  Street  NW.. 

Suite  80a  Washington.  DC  20000.  (»2) 
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astsf: 


:The 

objective  of  tiiis  prb^cara  is  to  help 
elementary  and  secondary  school 
teadiers  develop  a  better  undentanding 
of  the  history  and  development  of  the 
U.S.  Constitution  and  Bill  of  Rights  and 
to  provide  them  with  materials  and 
methods  so  they  wO  become  more  able 
to  teach  the  Constitution  to  young 
learners.  Programs  designed  to  a^ect 
students  directly  are  also  encouraged. 
Programs  designed  for  adult  learners  in 
an  elementary  or  secondary  school 
environment  are  also  digible.  The 
Commission  continues  to  encourage 
proposals  from  non-traditional 
educational  oisanizations  and  those 
concerned  with  ethnic  and  minority 
interests,  people  for  whom  English  is  a 
second  language,  and  other  special 
interest  organizations  such  as  those 
concerned  with  the  learning  disabled 
and  the  physically  handicapped. 

Availabh  funds  anticipated: 
Approximately  $1.8  million. 

Estimated  range  af  awards:  $3,000- 
$12^,00a  I 

Estimated  number  of  awards:  25-35. 
.  Project  period:  No  longer  than  16 
months,  beginning  no  later  than 
September  1, 1991. 

Priority  areas  for  funding:  The 
Program  Annotmcement  and  Final  Rule 
governing  the  Bicentennial  Educational 
Grant  Program  were  pubUshed  in  the 
Federal  Re^Mter  on  August  14. 1987. 
Specifically,  the  Commission  encourages 
proposals  which  focus  on  themes 
paralleliiv  those  of  the  Commission's 
five-year  plan  and  flie  development  of 
the  three  branches  of  government  In 
1991  Educational  Grant  Program,  the 
Commission's  focus  is  on  the  Bill  of 
Ri^ts  and  subsequent  Amendments. 

Limited  bmding  is  available  for 
expanding,  repbcating.  or  continuing 
highly  saccessful  odcuational  programs 
vrlrieh  effectively  link  the  Constitution  to 
civic  literacy  and  responsibility  today.  A 
signiilcant  aspect  of  any  such  program 
would  be  the  induaion  of  a  co-cunicular 
activity  and/or  community  involvement 
component  Hie  Commission  encourages 
applicatioBS  lor  fumiing  these 
exemplary  prefects  from  schools,  sdtioiA 
districts,  or  organizaticms.  A  well- 
developed  dissemination  plan  should  be 
included  in  any  proposal  for  funding 
under  tins  tnitia  tiro. 

Selection  criteria:  The  Commission 
tias  de^oped  tiie  following  criteria  as 
general  guidelines  for  )ud^ng  all  proiect 
proposab:  [ 

1.  Hie  project  (suusigned  to 
strengthen  teachera*  capacity  to 
understand  and  teach  die  Constitution, 
its  antecedents,  pmviaoas,  stracture. 
and  history,  while  benefitting  students 


la  an  academically  sound  Way 
apiwopriate  for  the  age  group  toward 
whitJilt  is  directed.  (15  points) 

2.  The  project  has  potential  to  make 
effective  and  appropriate  use  of  existing 
and  proven  caricalar  materials, 
including  tiiose  made  available  Ihroaijh 
Commission  spenswship  and  the 
Bicentennial  EdacationriOrants 
Program.  (S  points) 

3.  The  project  is  cost-effective  in  that 
ejqienditures  are  reasonable  and 
appropriate  for  the  scope  of  the  project 
(5  point) 

4.  The  project  must  demonstrate  the 
potential  for  affecting  a  much  wider 
audience  than  the  inunediate  project 
participants.  (10  points) 

5.  The  project  represents  an 
improvement  upon  existing  teaching 
methods.  (5  points) 

6.  Applicants  have  the  capacity  to 
carry  out  the  project  as  evidenced  by: 

a.  Academic  and  administrative 
qualifications  of  the  project  personnel; 

b.  Quality  of  project  design; 

a  Sotmdness  of  project  management 
plan.  (10  points) 

The  decisum  to  award  grant  funding  is 
solely  within  the  discretion  of  the 
CommissicHi  based  upon  its  judgment  of 
how  l>est  to  fulfill  the  statutory  puiposes 
to  the  grant  program. 

Applicable  regulations:  45  CFR  2010 
as  pi^lished  in  the  August  14. 1987 
Federal  Register  (52  FR  30582).  The 
Commission's  program  announcement 
was  also  published  together  with  the 
grant  regulation. 

Interested  applicants  are  invited  to 
call  or  write  to  the  Commission  for  a 
copy  of  the  printed  version  of  die 
program  annoimcement  and  application 
forms. 

AsdMrity:  Title  V  of  Pnb.  L  9»-194: 4S  CFR 
part  2010. 
HarlMit  M.  Athertoa, 

Deputy  Staff  Director  and  Director  af 

Educatioa, 

(FR  Doc  90-20048  Filed  S-31-00:  8:45  am] 
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COMMODITY  FUTURES  TftADING 
COMMISSION 

Authorization  of  the  National  Futures 
AesodatiM  to  IniplenMnt  PItaaeell 
and  III  of  a  Pilot  Program  fer  the  Direct 
Electronic  Entry  of  Reflistratlon  Data 
MfRh  Reapect  to  Applicants  for 
nsgistrsMon  as  Associated  Persons  of 


I  Commodity  Futures  Trading 
Commismon. 

ACnOK  Notice  and  Order  authoriaag 
the  National  Futures  Assocaitioa  (NFA) 
to  implement  certain  phases  of  a  pflot 


program  that  would  aflow  specified 
registrants  to  enter  registration  data 
electronically  into  the  NFA  compatar 
system  with  respect  to  the  associated 
person  [AP)  applicants  and  APs  of  those 
registrants  and  aHow  NFA  to  grant 
temporary  AP  licenses  on  the  basis  of 
such  electronic  filings. 


R  Section  8a(l)  of  the 
Commodity  Exchange  Act  (Act) 
provides,  in  part  that  the  Commodity 
Futures  Tra^ng  Commission 
(Commission)  "may  grant  a  temporary 
Koenae  to  any  applicant  for  registration 
with  tite  Commission  piususnt  to  such 
rules,  regulations,  or  orders  as  the 
Commission  may  adopt  *  *  *.~  7  U.S.C 
12a(l)  (1988).  "nte  Commission  is 
authorizing  NFA  to  implement  Phases  D 
and  in  of  a  pilot  program  designed  to 
expedite  the  temporary  licensing 
process.  Under  the  expanded  pilot 
program,  specified  registrant  sponsors 
wotdd  electronically  enter  into  NFA's 
registration  computer  system  sU  of  the 
information  required  to  be  filed  on  Form 
8-R  (application  for  registration).  Form 
3-R  (supplemental  statement  to 
application  for  registration).  Form  8-T 
(notice  of  termination)  or  Form  U-€ 
(uniflJtm  termination  notice  for 
securities  industry  registration)  for  all 
AP  applicants.  APs  and  branch  office 
managers  '  of  such  sponsors  and  of  any 
introducing  brokers  guranteed  by  the 
sponsors  and  for  whom  the  sponsors 
have  assumed  registration 
responsibilities.  The  pilot  program  is 
intended  to  demonstrate  the  utility  of 
permitting  registrants  to  enter 
registration  data  concerning  their 
sponsored  AP  applicants  and  APs 
directiy  into  the  NFA  computer  system 
via  computer  terminals  in  those 
r^strants'  offices  and  to  initiate  the 
processing  of  such  data  by  the  NFA 
computer  for  the  purpose  of  granting 
temporary  licenses.' 

The  pilot  program  procedures  are 
desi^ied  to  expedite  the  temporary 
licensing  process  by  allowing  direct 
input  of  data  and  thereby  permit 
applicants  to  act  as  APs  sooner  than  If 
their  applications  were  mailed  or 
delivered  to  NFA  and  the  data  entered 
into  the  NFA  computer  by  NFA 
personnel.  The  direct  entry  prolan  thus 
is  fully  consistent  witii  the  primary 
purpose  of  the  temporary  license 


■  Branch  office  iftanBgera  are  APt  but  abo  an 
required  to  diacloa*  ibeir  ttatuf  as  brancli  oSic* 
manager*  on  Fomn  S-K.  S-K  and  8-T. 

*  A  iMnpuiary  AP  ticenae  aHow*  an  «ii^t^ 
apptkaiS  forfcsictrBtion  to  woii  for  Ma  qiontannt 
Gnu  wMiont  waiting  nntil  a  foil  fitneaa  check  It 
compteted.11»  ajq^cant  may  not  tie  granted  AT 
rcgiatnrKon  until  the  fi'jieas  dieck  ia  comptefe. 
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procedure — to  enable  apparently 
qualified  applicants  to  be^  work  as 
soon  as  possible  prior  to  completion  of  a 
full  fitness  oheck.'  The  program  will 
also  permit  speedier  updates  of 
registration  information  abd 
tenninations  with,  respect  to  APs  of 
participating  firms  during  Phase  III,  and 
may  improve  registration  processing 
jMXKhictivity  overall  by  reUeviog  some  of 
NFA's  current  data  entry  burden. 

The  direct  entry  procedure  also  is 
expected  to  reduce  or  eliminate 
registration  processing  delays  due  to 
data  omissions  because  the  direct  entry 
procedures  use  a  computer  screen  that 
will  disclose  any  such  omissions 
immediately  to  the  sponsor  and  permit 
immediate  correction  of  data.  Final 
registration  determinations  will  continue 
to  require  the  submission  of  Form  &-R, 
fingerprint  cards  and  signed  sponsor 
certifications,  and  they  will  also  require 
full  fitness  determinations.  At  the 
completion  of  the  pilot  program.  NFA 
will  request  Commission  review  of  the 
program  and,  if  appropriate,  request  a 
further  Commission  order  approving 
extensioe  of  the  program  to  other 
registrant  sponsors  of  APs.  The 
Commission  contemplates  that  it  would 
consider  amendments  to  Commission 
and  NFA  registra^on  ndes  to  make 
direct  entry  generally  available  only 
after  a  full  evaluation  of  the  operation 
and  results  of  the  pilot  program. 

•UmOICNTARV  HUFOmiATWN: 

L  Background 

A.  The  Direct  Entry  Program 

NFA  has  noted  that  the  entry  of  data 
into  its  computer  system  is  a  labor 
intensive  operation  which  processes 
approximately  15,000  applications 
annually.*  To  expedite  the  registration 
processing  for  individual  AP  applicants, 
NFA  has  proposed  a  program  Uiat,  in  its 
later  phases,  would  allow  the  direct 
entry  of  individual  registration  data  into 
NFA's  registration  computer  system  by 
the  sponsors  of  APs  and  the  automatic 
electronic  granting  of  temporary  licenses 
for  APs  following  such  direct  entry  of 
registration  data.  Sponsors  would, 
however,  continue  to  file  with  N^A  the 
required  paper  registration  forms, 
fingerprint  cards  and  sponsor 
certifications,  which  would  be  matched 
against  directly  entered  data  that  is 
material  to  the  granting  of  a  temporary 
license  and  used  to  complete  the  fitness 


.Divii 


processing  for  final  registration 
determinations. 

NFA's  pilot  program  for  the  direct 
entry  of  registration  data  consists  of 
three  phafes.  Phase  I  of  the  pilot 
program  began  on  November  10, 1987 
^  when,  with  the  concurrence  of  the 
Commission's  Division  of  Trading  and 
Markets  (Division),  two  futures 
conunission  merchants  (participating 
firms)  *  were  provided  with  direct 
inquiry  access  via  computer  terminals  at 
the  finns  to  NFA's  computer  registration 
database  [i.e.,  the  Membership 
Registration  Receivables  System  or 
MKRS)  for  all  registration  information  to 
whloh  they  are  entitled  under  NFA 
regisl^on  rules  701  (b)  and  (c).*  The 

subsequently  permitted  nine 
participating  firms  in  Phase  I 

ogram.'  Such  inquiry. 

t>j^V|u>articipating  firms  not 
iil«aB|d  the  firms  with  MRRS 
'  procMraes  but  also  fieed  NFA 
lel  fiv^^nerwise  directly 
handling  the  fiinHnquiries. 

NFA  now  seeki^^pmiisaion 
authorization  to  in^Rment  Phases  II 
and  III  of  the  pilot  pronram,  which  will 
allow  the  participatiirtg  firms  to  enter  AP 
registration  data  into  the  NFA  computer 
system  and  receive  temporary  license      , 
determinations  immediately  following 
entry  and  computer  processing  of  the 
data.  Assuming  that  the  experience 
gained  diuing  the  pilot  program 
demonstrates  the  effectiveness  and 
integrity  of  the  direct  entry  procedures, 
NFA  will  petition  the  Commission  to 
make  the  program  generally  available  to 
registrant  sponsors  of  APs  on  a 
permanent  basis.* 


•48  FR  S20S.  8210  (Mardi  S.  1984). 

*  Petition  for  an  Order  Grmnting  National  Futium 
Aaaodation  PermiMion  to  Conduct  a  Pilot  Program 
for  tiM  Direct  Entiy  of  Registration  Data  l»y  a 
Sponsoring  Regiitrant.  Sulnittad  by  National 
Fatiiraa  Asaodatioa.  Januaiy  B,  1988  (Petition),  p.  2. 


*  These  two  finns  were  Merrill,  Lynch.  Pierce, 
Fenner  S  Smith.  Inc.  and  Stotler  and  Company.  See 
Division  letter  dated  November  la  1967  to  Daniel  |. 
Roth  at  NFA. 

*  Such  inform<^tion  generally  consists  of  public 
information  regarding  all  registrants  and  all 
registration  information  relating  to  a  firm's  own 
employees  and  prospective  employees.      — -^, 

*  These  firms  arc  Shearson  Lehman  Brothers,  Inc. 
(see  Division  letter  dated  December  23, 1987  to 
Daniel ).  Roth  at  NFA):  Dean  Witter  Reynolds,  Inc., 
Celdermann.  Inc.,  R.).  O'Brien,  Inc.  and  Prudentiiil 
Bache  Sectirities,  Inc  (see  Division  Mter  dated 
lanuary  8, 1990  to  Daniel ).  Roth  at  NFA);  Goldman 
Sachs  k  Co.  and  Cargill  Investor  Services,  Inc.  {see 
letter  dated  March  19. 1990  from  Daniel ).  Roth  at 
NFA  to  Division);  and  BT  Futures  Corp.  and  Brokers 
Resource  Corp.  {see  letter  dated  June  IS,  1990  from 
Dariel  |.  Roth  at  NFA  to  Division). 

*  It  is  anticipated  that  new  participating  firms 
would  undergo  a  six -month  probationary  period 
during  which  the  review  and  processing  procedures 
would  be  the  same  as  those  described  for  Phase  0 
and  III  of  the  pilot  program.  NFA  contemplates  that 
it  will  compare  each  Form  6-R  when  it  Is  received 
and  the  corresponding  electronic  filing  only  for  each 
itent  directly  material  to  temporary  license 
eligibility  [i.e.,  the  applicant's  name  and  signature, 
the  sponsor's  certification,  receipt  of  fingerprint 
card  and  all  questions  relating  to  disciplinary  - 
history).  Final  registration  determinations  would 


B.  Delegation  of  Regiatration  Functions 

The  NFA  has  been  authorized  by  the 
Commission  to  process  applications  for 
registration,  conduct  fitness  checks  and. 
where  appropriate,  grant  registrations 
under  Commission  oversight.  See 
sections  8a(10)  and  17(o)  of  the  Act  (7 
U.S.C.  2a(10)  and  21(o)  (1988)).  The 
registration  functions  which  NFA  is 
aiitho^ed  to  perform  generally  fall  into 
two  o£ii^ries — ^registration  processing 
and  fitnna  assessment.  Registration 
processmg  consists  of  receipt  and 
handling  of  applic:ations,  data  entry, 
handling  of  fees,  and  other 
administrative  aspects  of  registration. 
Fitness  assessment  consists  of  the 
review  of  applications  to  determine 
whether  registration  is  consistent  with 
the  Act  and  Commission  regulations, 
which  establish  disqualifications  from 
registration  based  upon  statutorily 
specified  factors  sutih  as  certain 
criminal  convictions  and  civil 
sanction^.* 

The  Commission  has  authorized  NFA 
to  process  and,  where  appropriate,  grant 
applications  for  registration  under  the 
CEA  for  futures  commission  merchants 
(FCMs).  introducing  brokers  (IBs), 
commodity  pool  operators  (CPOs), 
commodity  trading  advisors  (CTAs), 
leverage  transaction  mercJiaris  (Ll^s). 
the  APs  of  such  registrants,  and  floor 
brokers;  to  process  and,  where 
appropriate,  grant  applications  for 
temporary  licenses  for  all  categories  of 
APs;  and  to  deny,  condition,  suspend, 
restrict  or  revoke  the  registrations  of  all 
registrant  categories  other  than  floor 
brokers. »» 


continue  to  be  made  by  NFA  after  review  of  the 
results  of  fitness  inquiries,  including  the  FBI 
fingerprint  reports  and  the  SEC  check. 

*  The  circumstances  which  give  ris«  to  statutory 
disqualifications  from  registration  are  set  forth  in 
sections  8a(2)  and  Ba|3)  of  the  Act  (7  U.S.C  12a(2) 
and  12a(3)  (1988)).  The  more  serious  grounds  for 
statutory  disqualification  from  registration  are  set 
forth  in  section  8a(2),  including,  among  others,  any 
prior  revocation  of  rvgistralion  or  a  refusal  of 
registratioa within  the  preceding  five  years, 
injunctions  relating  to  futures  or  securities 
activities,  and  felony  convictions  within  the 
preceding  ten  years  for  offenses  related  to  futures  or 
securities  traniuctions  or  embezzlement,  theft,  fraud 
and  similar  types  of  wrongdoing.  Grounds  for 
statutory  disqualification  under  section  Sa(3)  of  the 
Act  include  certain  misdemeanor  convictions, 
certain  felony  convictions  which  are  more  than  ten 
years  old,  or  a  plea  of  nofo  contendere  to  criminal 
charges  of  felonious  conduct. 

■0  48  FR  15940  (April  13. 1983)  (authorizing  NFA 
to  receive  and  process  new  applications  for 
registration  as  an  IB  or  an  AP  of  an  IB):  48  FR  351SS 
(August  3, 1963)  (authorizing  NFA  to  grant 
registration  for  IBs  and  their  APs);  49  FR  8228 
(March  5, 1984)  (authorizing  NFA  to  process  and 
issue  temporary  licenses  to  applicants  for  '  ] 

registration  as  APs  of  IBs):  49  FR  39593  (October  9.     ^ 
1984)  (authorizing  NFA  to  process  and  grant 

CotilimMsd 
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r  Processing  and  Fitness 

Hr 

in  vunnnary,  the  vivpt  taken  to 
^  process  a  legistiatlou  sppllcetion  end 
evaluate  the  appliuuill^s  fitness  ere  the 
following.  A  firm  sueUng  to  register  en 
AP  MMt  tpemor  Ae  applicant,  wtte 
8{»plies  dinwigh  Ibe  fan  for  ■  temporary 
license  as  an  AP.**  Sponsorship 
requires  die  sponsoring  fimi  to  verify  die 
employinent  and  edacational  history  of 
the  apirficant  for  registration  for  die 
preceding  three  years.  A  sponsoring  firm 
sends  an  applicant's  Form  6-R," 
registration  fee,'*  fingerprint  card  and 
aponaor's  certification  to  NFA.  When 
the  NFA.  Re^stration  Unit  receives  the 
applicatioo.  it  enters  the  data  on  the 
application  form  into  MRRS.  NFA's 
computer  regiatration  database. 
.  The  MRRS  system  automatically 
prints  a  temporary  AP  license  or  AP 
registration  when  all  required  conditions 
are  met,  /.&,  the  application  materials 
are  complete  and  there  are  no  fitness- 
-    related  problems  on  the  face  of  the 
applicatioo  or  in  the  system.  Before 
issuinf  a  temporary  license,  MRRS  first 
scans  the  application  data  to  determine 
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I  of  FCMs,  CPOs.  CTAs 
and  tfaair  APs  and  to  issue  temporary  licaaaes  te 
eligible  APs):  SO  FR  3488S  (August  2a  1965) 
(authorising  NFA  1o  6eay,  condition.  soapemL 
restrict  or  rrraka  Itie  regiskatiaB  of  any  parson 
applyins  torf^gisfaation  or  roistered  as  an  FCM, 
m,  CPO,  CTA.  or  an  AP  of  puch  entities):  SI  FR 
25029  Uuly  17, 19as)  and  SI  FR  34490  (Septemtier  28. 
1966  (MliMrlilng  NFA  to  process  and  grant 
appticalians  for  regbtratinn  as  a  floer  btnlcer);  SI  FK 
45748  (Deoanber  22, 1SS6)  (awthorisifv  IWA  to  grant 
temporary  licenses  lor  fnoranteed  IBs):  S3  FR  S42S 
{Matdt  15, 1968)  (anthorWag  NFA  to  praness 
witharawala  bom  regtetratton):  84  PR  18184  (May  S, 
1988)  (auliMrixing  M'A  to  prooees  and  grant 
applications  for  registratioii  as  an  LTM  or  AP  of  an 
LTM,  and  fo  grant  temporary  licenses  to  APs  of 
LTMs):  and  S4  nt  411S3  (Okteber  S,  1980) 
(authorizing  NFA  to  take  adverse  actions  against 
LTMs  an4  Iheir  Aft,  as  weU  as  i«aiiisl  opplicaeta 
tor  registration  inaither  oriegory). 

'  *  AP  sponsors  must  be  registered  in  the 
appraprietf  capacity  and  onist  employ  the 
sponsored  IndlsMoaL  Tan^orafy  lii.uiissa  may  tie 
issued  to  fnatified  pnnou  at  tiw  time  of  inMtol 
emplaymeat  in  thaindustoy  as  on  AP  and  in  the 
event  of  subsequent  transfer  to  and  employment  by 
another  sponsoring  firm.  Temporary  K censes  may 
elan  be  toaoad  to  a  gaarantoei  IBM  which  has  ' 
entered  into  a  ganrantoe  nyeaniant  with  a  PCM 
priortoclaaenaceaf  tha  Vstagistratian. 
Commisaion  Rules  S.40  aa4  3.41, 17  CFR  3.40  and 
3.41  (1968).  l%a  otij  firm*  niigMe  to  rec^va 
tentpomry  Hcnnaes  mm  gaarantosrt  Ss. 

"  hm  a-S  taqakns  an  applicant  to  discleae 
personal  Intoiiatian  (indbdingimaw  and  a<MBBes 
and.  on  a  votuntoiy  basta,  date  and  place  of  birth 
and  social  security  numbar),  employment  and 
residential  hiatofy  for  te  praoadlng  tan  ywaoL 

aprilraaan.  tmi  the  ipi— ii  laH  wi^tha 
appticanl'anmplafaMat  mi  whwaitonal  liintaqr  for 
the  pncnd^  Uwae  ywm. 

••  Soma  fiTM  haan  funds  on  db^oatt  «Mh  SVA 
against  arhich  isaa  an  4edaeiad  ns  apiAicatioas  ate 
re<^ived  by  NFA. 


the  oonqsletenesa  affile  appikatinn  and 
whether  the  «|q>licant  is  etigiUa  for  a 
teaapocary  Ucenae.  A  "dean"  applicatioa 
that  does  not  impUcata  any  of  tfeis  five 
following  disqualifying  factora  svill 
resdt  in  issaance  of  a  temporary 
license,  nllowing  a  aalesparaon  to  woili 
as  an  AP  prior  to  coaqfletioa  of  the 
Federal  Bureau  of  Invaatigation  (FBI) 
and  Securities  and  Exchange 
Commieeion  ^S3BC]  checks.  Factors  diat 
will  prevent  issuance^a  temporary 
license  to  an  AP  are:  (1)  An  incomplete 
application:  (2)  a  "THSST  answer  lo  any 
of  the  disciplinary  history  queatitms  on 
the  application  (questions  14  dirough 
18),  c^en  referred  to  as  aetf-declared 
derogatory  information  (SDCM);**  (3)  a 
conditional,  suspended  or  revoked 
registration;  (4)  a  1iold~  tai  die  system 
indicated  by  the  message, 
"INVESTIGATION  IN  PROCESS;"  of  (5) 
failure  to  provide  proof  of  successful 
completion  of  die  National  Commodity 
Futures  Examkiation.  If  none  of  die 
above  factors  exist,  a  temporary  license 
is  issued  to  the  applicant  In  addition  to 
the  above  five  factors  wfaidi  prevent 
issuance  of  a  temporary  license,  other 
factors  will  prevent  MRRS  from 
converting  a  temporary  AP  license  to  an 
AP  registration,  lliese  could  indude  die 
pendency  of  an  FBI  fingetiirint  check  or 
SEC  name  dieck  or  the  detection  of 
derogatory  information  throu^  the  FBI 
fingerprint  check  or  SEC  name  check. 
If  the  application  reflects  SDDL  the 
applicant  has  a  conditioniil.  suspended, 
or  revoked  registration,  there  is  a 
registration  hdd  on  die  appti(»nt's 
registration,  or  the  FBI  or  SEC  chedcs 
disdose  relevant  derogatory 
information,  NFA  registration  staff 
conducts  further  investigations  and 
reviews  of  die  application.  Proceedings 
to  deny  or  condition  registratian  are 
initiated  by  a  letter  from  the  NFA 
Director  of  Compliance,  or  the  Director's 
designee,  which  provides  the  a{^b<»nt 


■*  Registration  applicattoa  Fonn  S-R  for 
individuals  (and  Form  T-R  lor  fima)  oontaias 
questioos  that  raqnira  iaformaiton  to  fan  dtadosrd 
abont  aa  appHcaat's  or  lagistinnf  a  pnat  hiatasy  that 
would  generally  ba  a  baais  fo  AsquUficafton  from 
fagiatiation  imdar  Saettona  Sa(2)  or  a^3}  oftha  Act 
In  the  case  of  on  IndMdaai  «ba  is  eutmntty 
tagiatorad  aa  an  AP  ar  who  baa  toiaiiiialad  bis 
rafiatintion  aa  an  AP  wtthtai  Ibe  pHeadtas  abrty 
days,  a  "YET  anawar  Ibnl  toiatoa  to  a  anitor  than 
already  bns  bean  diadnand  hi  nanMcaon  oHih  a 
prsTtoiH  appBcatinn  fo  laiisfcntton.  If  i 
regisiaatian  nma  i 

mooe  ihnn  tbifty  days  pravlouHy  In  an  j 
to  ancb  ^pUcatiaa  «a  not  pcavent  laannnea  rf  a 
tenvanry  bcanM.  (Cnmnrioaton  lalns  S.ia(dKlXvq. 
S.lB(d|(lX«<).  nnd  ^UMXINW}  (V  CHt 
3.i2(di(ix«i).  aja(d)BiM*iV  and  a.ta(dNtH*iN  (uaa). 
A  Ann  app(yb«  tar  atoaponfy  Mcanaa  as  an  a 

queatlan  on  Pafto  7-ft  k  a 
a  tea 


an  apportantty  to  withdraw  tfaa 
regjatjation  appBratinn  or  to 
fiirilwr  odttatdatatioa. 

n.  Phases  II  aad  IB  cif  Ifaa  PUot  PrD9«n 

A.  Phase  a 

niase  n  of  (he  pnot  program  IS 
intended  to  fandiatixa  die  paa^dpadag 
firms  widi  die  prooadorea  for  the  (Bract 
entiy  of  re^slration  data  into  NPA'a  ' 
registration  ooopaSar  syateoi  and  te 
provide  NFA  aa  opportunity  to  om    ' 
the  accuracy  of  data  entered  into  I 
by  participating  fima.  NFA  baiiairaa  Ibat 
given  the  limited  nature  ami  pnipoaa  of 
Phase  n.  that  portion  of  the  program 
should  not  be  lengthy.  However.  NFA 
has  represented  that  Phase  II  will  last  at 
least  ninety  (90)  days  and  that 
partidpating  finns  *'  will  not  be 
allovved  to  engage  in  Phase  III  until 
Commission  staff  bee  been  given  an 
opportunity  to  raview  Phase  n 
performance  and  to  interpose  any 
objection  to  progression  to  Phase  m. 

During  Phase  Q.  the  partidpating  firms 
will  enter  the  data  contained  on  those 
submitted  forms  dbecdy  into  NFA's 
computer  system  dirough  terminals 
located  hi  dieir  offices.  The  paftidpatii^ 
firms  would  continue  to  file  Forms  8-S. 
3-R,  or  S-T  relating  to  dieir  APs  or  AP 
ap^icants  and  NFA  would  preoesa  die 
a^pHcatitnia  as  previoosly  described. 

Direct  data  entiy  by  participating 
firms  wotdd  be  aooonplished  hj  die 
firm  following  instractiona  provided  by 
MRRS  on  die  computer  terminal  acrean 
which  request  the  entry  of  information 
corresponding  to  tfaa  information 
requested  on  the  relevant  registratioo 
form.  The  MRRS  program  determines  if 
the  applicant  already  has  aa  NFA 
identification  number  (and  if  not  wUl 
assign  one),  advises  the  firm  of  any 
omissions  in  data  entry.  aUowrs  the  fim 
to  corred  such  omiaaions  and 
determines  if  the  proposed  registration 
would  result  in  a  prohibited  multiple 
affiliation." 


»  See  laitardatad  Hjrl'- !•"•  <«■  D"''*' I- 
Roth  at  NFA  to  Divisian.  Tbose  flms  wiU  be  tba 
some  flrma  wUeh  parttdpatad  te  Pbaee  I  ef  the  pflot 
program,  awuapt  fo  Stotlar  and  Campany. 
Additional  flnM  wdl  be  added  only  ssMb  the 
approval  of  the  Divlaion  irf  Trading  and  MarkalK 

>•  5ee  Petition  at  Exhibit  A.  The  participating  Ibm 
checks  the  MISS  ayalam  to  datannbM  if  *a 
applicant  afanndp  baa  an  NFA  ID  nambar  by « 
the  appbranfa  suaial  aiwnl»  aamhsr.  If  ibe 
applicant's  aaclal  aanBritr«w>d>tei«  ■«*  bt  tb« 
MRRS  syitoa.  an  additional  cbtptnatog  the 
applicant's  name  Is  made  to  determine  if  that  i 
Is  hxatad  In  the  MRRS  system  bm  not  idennfind  by 
sodd  aacwctty  nnoriiar.  Ibis  folbar  stop  maat  ba 
parfotmadbefaannP  number  to  nsalfftod  to 
assure  that  all  hdhts  In  the  MHHB  system  are 
reviewed  oarafame.  nonsM  boMi  tomi  ri^ncx  to 
taidivtaaaUt 
unkn 
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Upon  completion  of  data  entry  by  a 
participating  firm,  and  after  receipt  of 
the  corresponding  registratioD  form  filed 
by  such  firm,  NFA  personnel  will 
compare  all  of  the  information 
contained  in  the  form  with  the  d^ta 
entered  directly  into  MRRS  by  the  firm. 
NFA  personnel  will  make  any  necessary 
corrections  and  then  direct  MRRS  to 
process  the  application.  It  should  be 
noted  that  during  Riase  II  only  NFA 
personnel  will  beauthorized  to  instruct 
MRRS  to  process  an  application  and,  if 
appropriate,  grant  a  temporary 
license.**  No  temporary  license  will  be 
issued  in  Phase  II  until  the  required 
paper  forms  are  received  and  reviewed 
by  NFA.  Where  appropriate,  MRRS  will 
transmit  notice  to  the  participating  firm 
via  a  computer  terminal  that  a 
temporary  license  has  been  granted.**  If 
the  application  is  deficient  if  the 
applicant  does  not  qualify  for  a 
temporary  license,  or  if  the  applicant 
does  not  appear  to  qualify  for 
registration,  the  application  will  be 
given  a  pending  status.  Otherwise,  the 
application  for  final  registration  will  be 
processed  by  NFA  personnel  as 
previously  described. 

NFA  has  represented  that  it  will 
provide  the  Commission  with  statistics 
regarding  the  accuracy  of  data  enfy  and 
the  timeliness  and  completeness  of 
required  Form  8-R,  3-R  or  8-T  filings. 
Implementation  of  Phase  in  of  the  pilot 
program  will  not  occur  until  Commission 
staff  have  had  an  opportunify  to  review 
these  statistics  and  to  raise  any 
concerns  or  objections  deemed 
appropriate  based  upon  the  Riase  n 
data  «nd  other  experience. 


;  Phase,  m  which  will  last  a 
minimum  of  six  months,  participating 
firms  will  continue  to  enter  AP 
registration  data  directly  into  MRRS  and 
to  file  the  appropriate  8-R,  3-R,  and  8-T 
forms  with  NFA.  NFA  also  will  continue 
to  compare  all  of  the  information 
contained  on  the  submitted  registration 
form  with  the  corresponding  data 
entered  directly  by  the  firm  in  MRRS.** 


>*  SwPetitioli  ■!  Exhibit  A.  n.  1.  p.  3. 

■*  Tbe  •yttera  will  general*  •  letter  to  the 
•pofiMfins  firm  edviting  it  of  the  regictration  ttatu* 
that  haa  been  granted  A.  participating  firm  may 
elect  to  have  all  approval  and  deficiency  lettera 
transmitted  directly  to  a  printer  in  it*  offices.  In  any 
event,  the  tyttem  will  generate  a  file  copy  and  a 
microfiche  copy  of  NFA  to  be  maintained  by  NFA. 
See  Petition  at  Exhibit  A.  p.  3  and  p.  5. 

■*  The  results  of  these  compariaona  will  be 
included  In  a  tUUstical  report  which  NFA  will 
provide  to  thi  Commission  on  a  monthly  basis. 


However,  unlike  in  Phase  II.  in  Phase  in 
participating  firms  will  be  permitted  to 
enter  a  command  via  computer  terminal 
instructing  the  MRRS  computer  to  issue 
a  temporary  license  prior  to  NFA's 
receipt  of  the  required  Form  8-R  when 
the  data  directly  entered  into  MRRS  by 
the  participating  firm  indicate  that  the 
AP  applicant  is  eligible  for  a  temporary 
license.'*  Specifically,  a  temporary 
license  would  be  granted  whenever  the 
data  entered  directly  by  the  applicant's 
sponsor  indicate  that:  (1)  The 
application  form  is  complete,  has  been 
signed  by  both  the  applicant  and  his 
sponsor  and  has  been  mailed  or  will  be 
mailed  to  NFA  the  same  day  [i.e.,  the 
day  on  which  the  firm  directs  MRRS  to 
process  the  application);  (2)  the 
applicant's  sponsor  has  certified  that  the 
application  form  mailed  to  NFA  is 
accompanied  by  a  legible  fingerprint 
card  or  an  alternative  acceptable  under 
NFA  registration  rules  "  and  by 
evidence  that  NFA  proficiency 
requirements  have  been  met;'*  (3)  the 
information  filed  electronically  by  the 
firm  indicates  that  there  are  no  "YES" 
answers  to  any  of  the  disciplinary 
history  questions;  and  (4)  there  is  no 
registration  hold  on  that  applicant 

Thus,  in  Phase  m,  temporary  licenses 
coidd  be  granted  by  MRRS  upon  entry  of 
a  command  by  the  participating  firm  to 
process  the  application  in  reliance  upon 
the  diata  entered  by  the  participating 


■o  Commission  Rule  3.M.  17  CFR  3.40  (1989) 
provides  that  a  temporary  Ucense  may  bis  iMued 
upon  the  contemporaneous  filing  with  the  NFA  of: 

(a)  A  Form  S-R,  properly  completed  In  accordance 
with  the  instrtictions  thereto,  the  Disciplinary 
History  portion  of  which  contains  no  "Yes"  answer* 
indicating  that  the  applicant  may  be  subject  to  a 
statutory  disqualification  under  section*  8a(2) 
through  88(4)  of  the  Act; 

(b)  The  fingerprinta  of  the  applicant  on  a      * 
fingerprint  card  provided  by  tiie  National  Future* 
Aaaodation  for  that  putpose;  and 

(c)  The  sponsor's  certification  required  by 
i  3.12(c),  I  3.16(c),  or  1  3.1S(c)  as  appropriate. 

■*  NFA  Registration  Rule  209(a)  accepU  aa  a 
substitute  the  (ubmisaion  of  a  photocopy  of  a 
fingerprint  card  which  has  been  submitted  to  the 
FBI  if  the  processing  and  identificatiaa  has  been 
completed  satisfactorily  by  the  FBI  not  more  than 
ninety  day*  prior  to  the  filing  of  such  photocopy 
with  NFA.  Alternatively,  NFA  Rule  209(8)  deems 
the  fingerprint  filing  requirement*  met  if  the 
applicant  ha*  been  regictered  with  NFA  in  any  other 
capacity  within  the  preceding  ninety  day*, 

**  NFA  Bylaw  401(b)  provide*  that  no  peraoo  may 
be  aaaodatsd  with  an  NFA  member  (/>..  a*  an  AP) 
nnlee*  the  person  is  regi*tered  with  NFA  a*  an 
aaaodate.  NFA  Regiatration  Rule  401  requires  aa  a 
condition  for  aaaodate  regiatration  evidence  that 
the  applicant  hai  taken  and  pa**ed  the  National 
Commodity  Futures  Examination  no  more  than  two 
years  prior  to  the  date  the  application  i«  received  by 
NFA.  haa  been  duly  registered  in  another  capacity 
within  that  two-year  period,  or  is  registered  with  the 
National  Association  of  Securities  Dealers  as  a 
general  securities  representative  and  the  applicant's 
activities  will  be  limited  to  the  solicitation  of  funds 
for  commodity  pools  or  referring  clients  to  an  AP 
who  has  Mtisfied  the  proficiency  requirements. 


firm  and  before  NFA  has  received  the 
firm's  written  Form  8-R  submission. 
Such  automatic  processing  and  issuing 
of  temporary  licenses  woidd  be 
consistent  with  current^ffScedures, 
which  permit  the  issoance  of  a 
temporary  license  on  the^asisjof^ 
self-declared  derogatory  infdnnatior 
registration  hold,  and  permit  an 
applicant  to  begin  work  as  an  AP  more 
quickly  than  under  current  procedures. 
Updates  (Form  3-R)  and  terminations 
(Fonx^BrT)  will  also  be  processed  more 
quickly  during  Phase  III,  subject  to  NFA 
review  and  monitoring. 

If  the  applicant's  Form  8-R,  fingerprint 
card  of  proof  or  successful  completion  of 
the  proficiency  examination  have  not 
been  received  by  NFA  within  five 
business  days  of  the  date  the  original 
application  information  was  processed 
by  MRRS,  NFA  will  terminate  the 
temporary  license  immediately  and 
notify  the  applicant  and  sponsoring 
firm."  Moreover,  once  the  Form  8-R  has 
been  received  by  NFA,  all  information 
on  the  Form  8-R  will  be  compared  to  the 
information  that  the  firm  previously 
entered  into  MRRS.  If  such  comparison 
discloses  different  information  from  that 
entered  directly  by  the  sponsoring  firm 
that  indicates  that  the  applicant  is  not 
eligible  for  a  temporary  license,  for 
example,  derogatory  information         J^ 
indicating  a  statutory  disqualification^  ^^^ 
NFA  will  terminate  the  temporary        V'^ 
license.  As  under  current  procedures 
discussed  earlier,  subsequent  adverse 
FBI  fitness  reports  or  SEC  checks 
revealing  disqualifications  not 
previously  disclosed  will  also  result  in 
termination  of  the  temporary  license 
upon  five  days  notice. 

C.  Requirements  of  Participating  Firms 

The  obligations  of  participating  firms 
will  be  established  by  written 
agreement**  Among  other  things,  the 
draft  agreement  requires  that 
participating  firms  (1)  enter  in  NFA's 
MRRS  all  information  required  to  be 
filed  on  Forms  8-R,  3-R  and  8-T  for  all 
APs  of  the  participating  firm  and  of  the 
participating  firm's  guaranteed 
introducing  brokers  for  whom  the 
participating  firm  has  assumed 
registration  responsibilities;  (2)  mail  by   ,. 
first  class  mail  or  hand  deliver  to  NFA 
on  the  day  that  the  firm  enters  a 


**  NFA  represenU  that  MRRS  ha*  been 
programmed  to  monitor  for  late  filings.  NFA  also 
stales  that  notice  of  lennination  will  be  provided  to 
the  sponsor  by  telephone  wKenever  possible  and 
alao  by  written  notioe  IhitNigh  overnight  mail 

**  Agreement  For  Firm  Direct  Entry  Privilages  to 
the  Membership  Regi*tration  Receivables  System  of 
the  National  Futures  Association  (Agreement), 
Exhibit  B  to  Petition. 


command  in  MRRS  to  process  an 
application,  the>corresponding 
registration  form  with  all  required 
attachments;*'  (3)  adopt  and  enforce 
procedures  to  ensure  the  integrity  and 
confidentiality  of  all  individual  filings; 
and  (4)  make  its  data  entry  personnel 
available  for  testimony  in  court  before 
the  Commission,  NFA  or  any  contract 
market  in  regard  to  the  authenticify, 
integrity  or  accuracy  of  any  paper  or 
electronic  filing  covered  by  the 
agreemept  j 

The  agreement  also  requires  the 
participating  firm  to  make  the  following 
"special"  certifications  as  part  of  its 
electronic  filing  (which  refiect  the 
requirements  of  Commission  Rule 
3.12(c){l)(iHiv)): 

— the  applicant  or  registrant  has  signed  the 

Fonn  8-R; 
— the  sponsor  has  signed  the  sponsor's 

certiflcation  section  of  the  Form  B-R  or  3.^ 

or  the  former  sponsor  has  signed  the  Form 

8-T  (or  U-5); 
—the  Form  8-R  is  accompanied  by  a  legible 

fingerprint  card  (or  alternative  acceptable 

under  NFA  registration  rules  or 

Commission  regulations);  and 
— the  Form  8-R  is  accompanied  by  proof  of 

successful  completion  of  the  proficiency 

requirements.  > 

The  agreement  further  provides  that 
the  entry  of  an  instruction  by  the 
participating  firm  to  NFA  to  process  tm 
electronic  filing  constitutes  a 
certification  by  such  firm  that  the 
electronic  filing  accurately  reflects  the 
information  on  the  paper  filing.  The 
participating  firm  also  acknowledges 
that  the  willful  submission  of  a  false 
special  certification  constitutes  cause 
for  denial,  suspension  or  revocation  of 
the  firm's  registration  tmder  sections 
8a(2)  and  8a[3]  of  the  Act*" 

The  agreement  makes  clear  that  NFA 
is  not  required  to  grant  temporary 
licenses  on  the  basis  of  an  electronic 
filing  but  may  do  so  where  a  submission 
is  complete  i.e.,  satisfies  the  standards 
set  forth  in  Commission  Rule  3.40  for 
issuance  of  temporary  licenses. 
Temporary  licenses  granted  to 
applicants  on  the  basis  of  electronic 
filings  wUl  terminate  tmder  the 
circumstances  provided  in  Commission 


**  The  date  for  processhig  may  differ  from  the 
date  of  initial  data  entry.  This  could  occur  if  the 
MRRS  screen  notes  the  need  for  further  information 
which  the  firm  elects  to  enter  at  a  later  date. 

*•  Section  6(b)  of  the  Act  (7  U.S.C.  9  (1968))  also 
makes  it  unlawful  for  any  person  to  willfully  make 
any  false  or  misleading  statement  of  a  material  fact 
in  any  registration  application  or  to  willfully  omit  to 
state  in  any  such  application  any  material  fact 
which  is  required  to  be  stated  therein.  Violators  are 
subject  to  a  civil  penalty  of  not  more  than  $100,000 
for  each  violation,  suspension  (not  lo  exceed  six 
months)  or  revocation  of  registration  and  trading 
prohibitions. 


Rule  3.42.*^  In  addition,  the  agreement  "- 
provides  that  temporary  licenses 
granted  on  the  basis  of  an  electronic 
filing  shall  terminate  immediately  upon 
notice  to  the  participating  firm  that  the 
paper  filing  was  not  received  by  NFA 
within  five  business  days  after  the 
electronic  filing  or  that  the  paper  filing 
contains  information  different  fit>m  the 
information  in  the  electronic  filing  that 
indicates  that  the  applicant  does  not 
qualify  for  a  termporary  license.  Such 
notice  may  be  given  orally  by  telephone, 
by  electronic  transmission  to  a  terminal 
on  the  participating  firm's  premises,  by 
United  States  mail,  by  hand  delivery,  or 
by  any  other  standard  means  of 
conveyance  (including  a  generally 
recognized  ovemght  delivery  service). 

D.  Statistical  Information 

In  order  to  provrae  an  objective  basis 
for  evaluation  of  the  pilot  program,  NFA 
has  tmdertaken  to  provide  the 
Commission  on  a  monthly  basis  with 
certain  statistics  classified  by  the  type 
of  filing.  For  each  Form  8-R  filing,*' 
NFA  will  maintain  data  on  the  number 
of  electronic  and  paper  filings  resulting 
in  the  issuance  of  temporary  licenses, 
the  number  of  applications  given  a 
"pending"  status  due  to  the 
incompleteness  of  the  application,  and 
the  number  of  applications  given  a 
"pending"  status  because  they  do  not 
satisfy  the  standards  for  issuance  of  a 
temporary  license,** 

Comparative  statistics  also  will  be 
maintained  witb^spect  to  the  time 
required  to  grant  tempnrapy  licenses  to 
APs  of  participating  firms  and  to  APs  of 
nonparticipating  firms.  For  each  type  of 
Form  8-R  filing,  NFA  will  compile 
statistics  on  the  average  time  before  the 
temporary  license  is  granted  and,  during 
Phase  m,  on  the  number  of  temporary 
licenses  that  are  terminated  by  NFA.** 


**  Rule  3.42  provides  that  a  temporary  Ucense 
shall  terminate  five  days  after  service  upon  the 
applicant  of  a  notice  by  the  Commission  pursuant  to 
Rules  3.52  or  3.60  that  the  applicant  may  be  found 
subject  to  a  statutory  disqualification  from 
registration,  or  immediately  upon  lennination  of  the 
aasociation  of  the  applicant  with  the  applicant's 
*pon*or  or  immediately  upon  the  withdrawal  of  the 
registration  pursuant  to  Rule  3.40(d)  (failure  to 
provide  requested  information). 

**  The  statistics  will  reflect  filings  bom  new 
appUcants  for  AP  registration  as  mil  as  from 
existing  APs  transferring  to  a  new  sponsoring  firm 
pursuant  to  special  temporary  licensi^  procedures 
set  forth  in  Commission  Rule  3.12(d),  17  CFR  3.12(d) 
(1960).  / 

**  See  discussion  in  part  I.C  (Registratiaa 
Processing  and  Fitness  Assessments)  concerning 
factors  preventing  the  issuance  of  a  temporary 
license. 

■0  These  statistics  will  include  terminations  of 
any  temporary  licenses  granted  during  Phase  Q 
based  on  adverse  fitness  information  received 
during  Phase  IlL 


Phase  in  statistics  concerning  temporary 
license  terminations  for  participating 
firms  will  be  divided  into  three 
categories:  terminations  based  on  failure 
to  receive  the  necessary  follow-up 
filings  within  five  business  days, 
terminations  based  on  discrepanices 
between  the  electronic  filing  and  die 
paper  filing  that  are  material  to 
determinations  concerning  issuance  of 
temporary  licenses,  and  terminationa 
based  on  information  tucovered  by  the 
fitness  check  that  was  not  reported  on 
the  paper  filing. 

The  following  additional  stadstics  will 
be  maintained  for  electronic  filings  to 
facilitate  evaluation  of  d^taentry 
reliability: 

(1)  The  average  time  between  the  electronic 
filing  and  NFA's  receipt  of  the  complete 
paper  filing:   .    . 

(2)  The  number  and  type  of  material 
discrepancies  between  the  electronic  filing 
and  paper  filings;  and 

(3)  The  number  of  filings  containing  non- 
material  discrepancies  between  the 
electronic  and  paper  filings. 

Finally,  NFA  will  prepare  firm-by-finn 
statistics  relating  to  data  reliabilify  and 
to  temporary  license  terminations  due  to 
late  paper  filings  or  material 
discrepancies  between  the  electronic 
and  paper  filings. 

m.  Discussion  -^ 

The  direct  entry  program  essentially 
woidd  permit  substitution  on  a 
temporary  basis  **  of  electronically 
transmitted  registration  data  for  paper 
filings  of  such  data  and  transfer  the 
burden  of  clerical  entry  of  such  data  into 
the  MRRS  computer  system  from  NFA  to 
the  sponsoring  firm.  Under  both  the 
direct  entry  program  and  the  current 
processing  system,  such  registration 
data  would  be  supplied  by  the  applicant 
and  reviewed  and  submitted  by  the 
applicant's  sponsoring  firm.  The 
sponsoring  firm  is  required  to  certify  the 
accuracy  and  completeness  of  all  such 
information.  As  tmder  current 
procedures,  the  direct  entry  program 
would  allow  the  automatic  processing 
and  granting  of  temporary  licenses 
based  upon  the  registration  information 
and  certifications  provided  by  the 
sponsoring  firm  prior  to  completion  of  a 
full  fitiiess  checiL  Thus,  the  elecbx)nic 
transmission  of  data  and  the  initiation 
of  MRRS  computer  processing  for 
temporary  license  applications  by  the 
sponsoring  firm  would  change  the 
process  by  which  data  are  conveyed  to 
NFA  but  not  the  content  of  the  data  on 
which  temporary  licenses  are  granted. 


*>  All  direct  entry  electronic  filing*  will  be 
foUotved  by  the  neceesaiy  paper  filing*. 
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4pidkairi1i  fiDd  raiMMtioB  statu  wffl 
coBtinae  te  be  laails  by  UFA  personnd 
-^  after  letrfew  of  FBI  finfsrprint  reports 
and  other  fitnees-diecks.  Nonetheless,  hi 
order  to  aesare  that  the  direct  entry 
prograoi  wffl  aot  compRHBise  the 
inte^ty  of  the  Ctnanisskm's 
registratiaa  proyai  and  records, 
rowmisskm  sti^have  reriewed  a 
nunriMT  of  specific  issues  concerning  the 
potenSal  bnpact  of  the  pnqMMed  pilot 
progru  apoB  fitness  screenim  and  dM 
registration  process. 

A  Tborovghness  (^  Fitness  Scre&ning 

Currentlyfapplicants  and  their 
sponsors  generate  the  appIicatioB 
information  used  by  NFA  to  make 
registratjao  deteiminatioBS.  Under  the 
direct  entry  program,  applicants  and 
their  sponsors  wiH  a^raoe  to  supply 
the  inforraation  required  by  the 
registration  forms  and  will  continne  to 
file  applicant  fingerprint  canls.  Final 
registration  determinations  will  continue 
to  be  based  upon  NFA's  analysis  of  the 
information  generated  by  the  applicant 
and  sponsor,  resohs  of  fingerprint 
checks  and  other  fitness  chedcs. 

Although  temporary  licenses  will  be 
granted  automatically  foUowing  the 
entry  of  a  command  by  die  sponsor 
through  its  computer  terminal  for  MRRS 
to  process  the  application  on  the  basis 
of  information  filed  electronically,  the 
procedure  does  not  differ  substantively 
from  current  practice  in  which 
temporary  licenses  are  granted  on  the 
basis  of  self-declared  information  and 
review  of  ^  registration  hold  file  for 
any  disqualifying  matter.  The  computer 
program  used  to  process  the  temporary 
licenses  will  employ  the  same  screening 
questi<ms  currently  used  by  NFA  in 
determining  whether  to  issue  temporary 
licenses.  The  fact  that  fii^erprmt  cards 
will  be  received  by  NFA  after  a 
temporary  Hceitse  has  been  issued  does 
not  represent  a  material  change  from 
current  procedwes,  which  provide  for 
the  granting  of  a  temporary  license  prior 
to  cosqiletion  of  the  fuU  fitness  check. 
The  temporary  licensing  procedure  was 
intended  to  allow  persons  whose  filings 
indicated  that  they  were  not  subject  to 
statatory  disqoalifications  under 
Secttons  8a(2)  or  8a(3)  of  ^  Act  to 
begin  temporary  empbyment  pending 
completion  of  the  full  fitness  check.** 
Thus,  the  dkect  entry  program  will  not 
change  the  standards  governing  the 
graathig  of  temporary  Bcenses  or  tl|e 
scope  of  the  data  upon  wirioh  such 
licenses  are  granted. 


*■  Sw  lU.  Ki^  Ho.  888  ftat  n  sr*  COM.  sa 

80(1982). 


B.  Integrity  of  the  Commisskm's 
Registralion  Becoeds 

By  previous  orders  the  Commission 
has  delefsted  to  NFA  the  respomOifity 
to  act  9M  die  official  custodian  of  die 
Commission's  registration  records  for 
futures  commisrion.merchants, 
introducing  brokers,  commodity  pool 
operators,  commodity  trading  advisors, 
leverage  transaction  merdiants.  the 
associated  persons  of  the  foregoing,  and 
floor  brokers.**  In  diose  orders.  NFA 
was  also  delegated  the  responsibility  to 
certify  as  to  the  maintenance, 
authenticify  and  completeness  of  those 
registration  records.  NFA  undertook  to 
provide  all  such  certifications,  affidavits 
and  testimony  necessary  to  authenticate 
the  records  and  the  information 
contained  therein.**  Rules  and 
procedures  for  preparing  registration 
record  certifications  were  adopted  by 
NFA  and  approved  by  the  Commission 
on  November  15. 1964,  and  November  ~ 
29, 1984,  respectively. 

Under  die  direct  entry  program,  bodi 
the  data  direcdy  entered  into  MRRS  by 
the  participating  firm  and  the 
subsequently  filed  Form  8-R,  3-R,  or  8-T 
will  constitute  registration  records 
maintained  on  behalf  of  the  Commission 
by  NFA."  However,  die  filed 
registration  forms,  which  will  have  been 
received  and  reviewed  by  NFA**,  %vill 
constitute  the  registration  reoHd  to  be 
relied  upon  in  any  criminal,  civil  or 
administrative  proceeding,  and  NFA  will 
continue  to  certify  as  to  the  authenticity 
of  those  records.  **  The  Commission's 


**  48  ni  39883  (October  B.  MS*):  S4  nt  1S60* 
(May  811988). 

"  CommiMion  Rule  i4SJ)(b).  17  CFJR.  14541(14 
(1888)  dcuim   iwAHus**  for  pui  pusei  of  tfi6 
i  CoMWttrion'i  fcoordkaeping  wpmntbilia—  aa 
indiuliiit  "any  docwnaiil,  writuig.  photograph, 
■ouad  or  OMgneiic  recording,  videotape.  microfidM, 
drawing  or  computer-stored  infonnation  or  output  in 
the  poeaession  of  the  CommiMion."  The 
Conimiaaion  previously  has  stated  that  "Yegiatratioii 
recdrdajMintainad  on  behalf  of  the  CoiBaisaiaa  by 
NFA  wiOiiicinde  dooinenU  filed  with  NFA  by  any 
appHcanl  punaant  le  registratioa  requiiemaala  in 
the  Act  the  Ccaimisaioii's  regulatiaM  or  thoae  NFA 
regisifatiaa  rulea  that  impif«j^mt  gnch  reqiilieaHiiils 
or  regniationa  (and  any  coagpnter  record  generated 
by  SDch  docuacBU]  as  weD  aa  hardcofvy  (paper) 
and  coapii^er  records  maintained  by  flie 
Commission  as  of  the  date  of  tranafer  [to  NFA)."  48 
FR  38993. 38595  a.  13  (October  9. 19S4).  The 
Commiasion  further  notes  Oat  data  directly  entered 
by  flma  taflo  MRRS  can  be  primed  out  la  herd  copy 
form. 

••  If  the  required  Forsi  S-9,  S-R  or  S-T  la  Mil 
received  by  NFA.  die  MRRS  registratiaa  computer 
will  detect  such  deficiency  end  alert  NFA  ataff  with 
a  report  to  that  Am  staff  may  tennkmlB  any  granted 
tempeniy  DceBae. 

**  In  the  brief  faitervel  between  receiptof  the 
electronic  fiUag  and  receipt  of  the  hard  copy,  the 
computer  record  wtwhl  be  the  record  of  the  BHng. 
NFA  would  certfly  the  aocaracy  of  a  coBqMter 
printout  reflecting  the  eiectrowic  BHng.  45^  Federal 
Rules  of  Bvidenc»S03(«).  90t.«nd  lOQlt^ 


approval  of  Hiases  D  and  ffl  off  the 

direct  entry  program  does  not  efiniimle    ^ 

the  requirements  in  Commission  Rule 

3.12(c)  and  NFA  registration  Rule  20e(a) 

that  an  AP  applicant  file  a  Form  8-R 

(neither  rule  is  being  amended).** 

Moreover,  approval  of  die  direct  entiy 

pro^'am  does  not  alter  the  fact  that 

registration  determinations  wiH  continue 

to  be  made  by  reference  to  the 

information  contained  in  the  submitted 

Forms  8-R.  Both  Commission  Rule  3.12 

and  NFA  registratioo  Rule  206  require 

an  application  for  registration  as  an  AP 

of  an  ¥QA  to  be  made  by  means  of  Form 

8-R.**  The  direct  entry  program  requires  ^ 

the  participetiiiig  finn  to  electronically 

enter  into  MRRS  all  of  the  information 

required  on  Form  8-R  (or  other  relevant 

registration  forms)  and  to  follow  up  each 

electronic  filing  by  mailing  or  hand 

delivering  die  paper  form  to  NFA  on  the 

same  day.**  Accordmgly,  the  filed  paper 

forms  will  continue  to  constitute  die 

primary  registration  record  for  all 

administrative  and  judicial  purposes.*' 

Although  under  the  direct  entry  / 

program  temporary  licensing 
determinations  will  be  made  in  reliance 
upon  data  direcUy  entered  into  MRRS 
by  a  sponsoring  firm  prior  to  NFA's 
receipt  of  the  Form  8-R.  any  differences 
between  the  direcdy  entered  data  and 
the  subsequendy  filed  registration  form 
would  be  resolved  by  reference  to  the 
submitted  form  **  and  any  differences 
that  indicate  that  the  applicant  does  not 
qualify  for  a  temporary  license  will,  by 
agreement,  result  in  the  automatic 
termination  of  a  temporary  license  upon 
notice  to  the  participating  firm.** 


**  5ee  Commission  Rule  3.12(c),  17  CFR  3.12(c) 
(1988)  and  NFA  Registration  Rule  20e(a). 

*<>  See  Agreement  at  ffH  (Exhibit  B  to  Petitian). 

* '  fai  one  of  its  order*  delegating  registration 
responsibilities  to  NFA.  the  CommissicHi  has 
recognized  the  primacy  of  filed  regiitration  fonne  by 
stating  tfiat  "any  document  that  an  applicant  files 
with  NFA  pursuBHl  to  regiatiation  requirements  in 
the  Act  the  Comraissian's  regulations  or  Ihoee  NFA 
Registratioa  Rules  that  implemenl  such 
requirements  or  regulations  shall  be  deemed  filed 
with  the  Commission  thereof,  for  all  purposes."  49 
FR  8681 39S86  (October  9. 1984).  The  Commission 
notes  that  NFA  has  not  requested  the  elimination  of 
paper  filings  of  registration  forms.  The  Commisaion 
also  wishes  to  note,  however,  that  as  technology 
advances  and  the  law  develops  in  this  area,  it  may 
be  poasiUe  to  consider  sudi  a  step  provided  (here 
are  adequate  meana  of  determining  revonsibility  hi 
a  civil  and  crtminal  context  for  snUiuiaalun  of  data 
by  eiectrosdc  means,  and  that  any  other  legal  issnes 
relating  to  dednxiic  filing*  are  adequately 


**  The  agtaoaeut  for  direct  entry  privileges 
require*  a  porticipoting  fin  to  enter  electranicany 
faito  MRRS  *%fl  infbrmafion  required  to  be  filed  on 
FormS-C  *  *  *."  See  Agreement  13.  (Exhibit  B  to 
Petitian). 

**  Sso  Agreement  17  (Exhibit  B  to  Petitian). 


In  the  event  that  an  issue  arises  as  to 
the  authenticity  of  any  paper 
application,  the  participating  firm  will 
be  required,  by  virtue  of  its  agreement 
with  NFA  to  produce  witnesses  to 
testify  as  to  the  firm's  procedures  for 
handling,  maintaining  and  processing  all 
relevant  registration  records.  NFA  staff 
will  be  available  to  provide  any 
necessary  testimony. 

As  set  forth  in  NFA's  petition,  the 
procedures  for  Phases  II  and  III  of  the 
pilot  program  do  not  appear  to  impair 
NFA's  abilify  to  perform  its  delegated 
duties  as  official  custodian  of  the 
Commission's  registration  records  or  to 
provide  accurate  certifications  regarding 
the  authenticity  and  completeness  of  the 
records  maintainedi  I 

C.  Reliability  of  Inftkmation  in  MRRS 

As  previously  discussed,  (he  paper 
registration  applications  will  continue  to 
constitute  official  registration  records. 
However,  the  data  entered  into  MRRS 
also  will  constitute  official  registration 
records  and  will  be  a  primary  source  of 
current  registration  information 
requested  by  the  Commission,  NFA, 
registrants  and  the  public.  Thus,  the 
Commission  must  be  assured  that  the 
direct  entry  of  registration  information 
by  firms  will  not  compromise  the 
reliability  of  the  MRRS  data.  In  diis 
tegard,  the  direct  entry  program  raises 
two  concerns — ^first,  the  reliability  of 
data  entered  into  MRRS  by  firms,  and 
second,  the  potential  impact  upon  MRRS 
data  reliability  of  ongoing  direct  access 
by  firms  into  the  MRRS  system. 


irecuj 
loted. 


dy  Entered 


1.  ReliabilifyofDi 
Information 

As  previously  nok^  under  the  direct 
entry  program,  applicants  and  their 
sponsors  will  continue  to  supply  the 
information  upon  which  temporary 
license  determinations  are  made  and 
will  have  the  same  incentives  to  provide 
accurate  information  as  imder  current 
procedures.  The  willful  submission  of 
inaccurate  registration  information  is  a 
ground  for  denial,  revocation, 
restriction,  condition  or  suspension  of 
registration  tmder  section  8a(2)(G)  and 
section  8a(3)(G)  of  die  Act,  7  U.S.C. 
12a(2)(G)  and  12a(3}(G}  (1988).** 
Similarly,  the  willful  submission  of 
inaccurate  registration  or  membership 
information  is  a  ground  for  denial  or 
revocation  of  NFA  membership  or 
Assotnate  status  pursuant  to  NFA  Bylaw 
301(c)(x). 

The  firm  responsible  for  entering 
registration  ihformation  with  respect  to 
its  APs  into  MRRS  would  also  have 
direct  disciplinary  Uabilify  under  NFA 


V  See  nn.  8  aqd  SBk 


Compliance  Rule  2-2(f)  **  for  die  willful 
submission  of  materially  false  or 
misleading  information  through  direct 
entry  into  MRRS.  In  addition, 
unintentional  but  frequent  data-entiy 
errors  could  subject  the  firm  to 
disciplinary  action  tmder  NFA 
Compliance  Rule  Z^  **  for  lack  of 
appropriate  supervision.  Finally,  a 
participating  firm's  failure  to  dUigentiy 
supervise  the  execution  of  the  direct 
entry  program  would  constitute  a 
violation  of  Commission  Rule  166.3, 17 
CFR  166.3  (1989).*' 

A  primary  incentive  for  firms  to 
exercise  care  in  the  data-entry  process 
is  the  risk  of  losing  the  benefits 
attendant  upon  participation  in  the 
direct  entry  program,  that  is,  the 
automatic  issuance  of  temporary 
licenses  on  the  basis  of  an  electronic 
filing.  The  participation  of  any  firm  in 
the  pUot  program,  or  in  any  subsequent 
program,  will  be  a  privilege,  not  a 
right.**  As  will  be  discussed,  NFA  %viU 
closely  monitor  the  accuracy  of  the 
information  entered  into  MRRS  by 
participating  firms  and  will  terminate 
the  direct  entry  privileges  of  any 
participant  which  does  not  maintain  a'^ 
'  satisfactory  accuracy  level.  The  written 
agreement  between  NFA  and  each 
participating  firm  will  recognize  the 
absolute  right  of  NFA,  in  its  sole 
discretion  and  without  notice,  to 
terminate  the  direct  entry  privileges  of 
any  firm  whose  accuracy  rate  is  below 
levels  acceptable  to  NFA.**  As  set  forth 


**  NFA  Compliance  Rule  2-2(f)  provides  that  no 
NFA  member  or  associate  shall  willfully  submit 
materially  false  or  misleading  information  to  NFA 
or  iU  agenU.  5ee  Agreement  112  (Exliibit  B  to 
Petition). 

**  NFA  Compliance  Rule  2-8  provides  thai  each 
NFA  member  shall  diligently  supervise  its 
employees  and  agents  in  the  conduct  of  their 
commodity  futures  activities  for  or  on  behalf  of  the 
member.  See  Agreement  112  (Exhibit  B  to  Petition) 
({Participant  acknowledges  that  the  failure  to  adopt 
or  enforce  the  supervisory  procedures  required  by 
Paragraph  9  of  the  Agreement  is  a  violation  of  NFA 
Compliance  Rule  2-0  and  CFTC  Regulation  100.3). 

*'  Commission  Rule  iee.3, 17  CFR  160.3  (1988) 
provides  that: 

Each  Commission  registrant  except  an  associtjled 
person  who  has  no  supervisory  duties,  must 
diligently  supervise  the  handling  by  its  partner*, 
officer*,  employees  and  agents  (or  person* 
occupying  a  similar  status  or  performing  a  similar 
function)  of  all  commodity  interest  accounts  carried, 
operated,  advised  or  introduced  by  the  registrant 
and  all  other  activities  of  its  partners,  officer*, 
employees  and  agents  (or  persoiu  occupying  a 
similar  status  or  performing  a  similar  function) 
relating  to  its  business  as  a  Commisaion  registrant 

See  Agreement  112  (Exhibit  B  to  Petition). 

"See  Agreement  111  (Exhibit  B  to  Petition). 

"The  Petition  cites  s  97%  accuracy  rate  for  a  five- 
day  period  as  illustrative  but  states  NFA's  view  that 
the  appropriate  accuracy  rate  caimot  be  determined 
until  NFA  gains  experience  with  the  pilot  program. 
The  optimal  level  of  accuracy  will  be  determined  in 
conjunction  with  the  Commission's  oversight  of  die 
direct  entry  program  as  NFA  gains  experience  with 


in  the  agreement 
privileges,  a  ] 
no  right  to  a  hea 
withdrawal  of  th($se  privileges.' 

Finally,  the  direct  dntiyprpgram 
should  not  provide  any^iierially 
greater  incentive  or  opportunify  for  a 
firm  to  falsify  data  in  order  to  obtain 
autonlatically  a  temporary  license  for  an 
AP  than  under  current  procedures  in 
which  a  temporary  license  is  granted  or 
denied  on  the  basis  of  self-declared 
information  filed  on  paper  registration 
forms;  in  both  instances  an  outside 
party,  the  AP  applicant  or  sponsoring 
firm,  prepares  the  data  that  is  supplied 
to  NFA. 

2.  Review  Procedures 

NFA  has  developed  extensive  review 
procedures  to  detect  data-entry  errors 
and  to  assure  the  accuracy  of  die 
information  in  MRRS.  As  described 
earher,  during  the  pilot  program  NFA 
will  conduct  an  item-by-item 
comparison  between  tlie  data  entered 
into  MRRS  and  the  information  on  the 
registration  form  submitted  by  a 
participating  firm.  NFA  will  maintain 
detailed  statistics  of  all  errors  found  so 
that  both  the  Commission  and  NFA  will 
have  an  adequate  basis  on  which  to 
evaluate  the  pilot  program.  \ 

All  filings  entered  by  a  particular  firm 
wdl  receive  a  complete  review  for  a 
minimum  of  six  months  after  the  firm 
receives  direct  entry  privileges.  Every 
item  on  every  paper  filing  will  be 
checked  against  the  same  information 
on  MRRS  during  Phases  II  and  III  of  the 
pilot  program  and  statistics  will  be  kept 
on  the  accuracy  of  the  data  entered  by 
each  new  participant 

As  discussed  below,  Commission 
approval  would  be  required  prior  to 
extension  of  the  direct  entry  program 
beyond  Phase  III  of  the  pilot  program.  If 
.  such  approval  were  granted,  NFA 
contemplates  diat  following  conclusion 
of  the  six  month  period  of  participation 
by  a  firm,  NFA  will  continue  to  perform 
a  comparison  between  each  Form  8-R  ^ 

for  AP  registraton  received  by  NFA  and 
the  firm's  electronic  filing  for  each  item 
directly  related  to  eligi^fy  for  a 
temporary  Ucense,  includ&ig  the 
applicant's  name  and  signature,  the 
sponsor's  certification  and  all  questions 
relating  to  disciplinary  history.  NFA  will 
also  perform  a  name  check  for 
registration  holds  where  the  applicant's 
social  sesMsHy  number  is  unknown.  In 


the  pilot  program.  NFA  has  committed  to  provide 
the  Commission  these  statistics  aa  they  are 
developed. 

••A  firm  denied  direct  entry  privileges  could 
continue  to  register  its  APs,  by  filing  the  Form  S-Rs 
directly  with  NFA. 


\ 
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additiaga.  for  each  parlidpatiiig  fim 
NFA  wil  perfoni  an  Men  by  itea 
compariMn  of  ail  iafonnatian  on 
randomly  ■elacted  foim*  with  the 
correspondiiis  eiectronic  filings,  if  the 
results  of  this  oonparison  so  wanant  a 
particular  fine  coidd  be  barred  from 
partic^atiag  in  the  program,  as  provided 
for  in  the  apveaseit.  or  coold  be  sabfect 
to  the  more  rigorous  "Phase  IQ" 
monitoring  by  NFA. 

Based  upon  thialssel  of  review.  NFA 
has  represented  tKat  it  believes  that  the 
direct  entry  program  will  not  reduce, 
and  potentially  cauld  iraprove.  the 
accuracy  and  reliability  of  the 
registration  data  for  natural  person 
applicants  entered  into  MRRS. 
Incomplete  filings  will  be  corrected 
sooner  than  under  current  procedures 
because  the  computer  program  will 
detect  filings  with  empty  fields  or  fields 
containing  immper  characters  and  will 
use  aa  oa-scieeit'Bwssage  to  request 
that  the  filing  be  corrected.  For  example, 
MRRS  will  detect  any  filing  with  an 
unaiuwered  disciplinary  history 
question  or  that  contains  letters  in  fields 
that  require  soMy  numeric  data,  such  as 
dates,  NFA  or  CFTC  identification 
number,  or  social  security  number. 
MRRS  also  is  programmed  to  detect 
filing  with  time  gaps  in  theamployment 
and  residential  history  sections.  MRRS 
will  accept  an  incomplete  application 
for  filing  but  will  not  issue  a  temporary 
license  to  the  applicant  until  the 
deficiencies  are  corrected.  Therefore, 
the  date  entered  into  MRRS  by 
participating  firms  should  be  at  least  bb 
accurate  as  the  data  entered  into  MRRS 
by  NFA  personnel  or  formerly  entered 
into  the  registration  datebase  by 
Commission  personnel 

3.  Computer  Security 

A  further  concern  posed  by 
entry  is  the  potential  impact  u| 
integrity  of  MRRS  d^ata  of  con 
access  by  participating  firms 
MRRS  system.  Adequate  seciuity 
procedures  must  be  in  place  to  detect 
and  firevent  any  improper  use  of  or 
tampering  with  date  and  to  duplicate  the 
informatioa  in  KORRS  in  case  of 
destruction  or  tampering.  In  this  regard. 
NFA  has  represented  that  the  computer 
security  practices  cnrrendy  in  use  at 
NFA  will  be  extended  to  the  direct  entry 
program  and  wiQ  be  strengthened  as 
discussed  below.  NRA  further  has 
represented  fliat  while  no  security 
system  is  completely  fail-proof,  the 
security  measures  that'ftrill  apply  to  the 
direct  entry  program  make  unauthorized 
access  extremely  difficult,  limit 
exposure  if  unauthorized  access  is 
gained  and  give  NFA  the  ^rility  to 
reconstruct  date  as  it  existed  prior  to 


any  tempering.  NFA  has  described  the 
following  secority  oMasares. 

NFA's  primary  security  system  is 
Resource  Aooess  Qaitrol  Facility 
(RACF)  by  I^L  RAC7  protecte  access 
to  MRRS  by  identifying  and  verifying 
the  person  attempting  to  gain  access  to 
MRRS,  Uniting  both  the  screens 
available  to  the  user  and  the  type  of 
access  (inquiry  or  entry),  and  keei^ng  a 
record  of  anauthorized  attempte  to  gain 
access  to  MRRS  or  particular  screens 
within  MRRS. 

In  order  to  improve  efficiency  and 
security  for  remote  access  to  MRRS. 
NFA  has  joined  the  IBM  biforraation 
"Network.  Before  a  remote  user  can 
obtain  access  to  NFA's  computer  system 
through  the  IBM  Information  networic, 
the  remote  ^dser  must  provide  the  IBM 
Information  Network  writh  NFA's 
account  ID,  a  user  ID,  and  a  special 
password  diat  verifies  the  user's  identity 
and  validates  the  user's  access  to  the 
IBM  Information  Network. 

One  communication  with  NFA's 
computer  system  has  been  established, 
RACF  takes  over.  RACF  requires  the 
user  to  provide  a  user  ID  assigned  by 
NFA  and  a  password  associated  with 
the  ID.  The  user  ID  identifies  the  person 
who  is  trying  to  gain  access  to  the 
system  and  the  password  verifies  that 
the  person  who  iatrying  to  gain  access 
is  the  same  person  that  the  ID  has  been 
assigned  to.  The  password  is  changed 
every  30  days  in  order  to  ensure  its 
integrity. 

The  remote  user  is  given  three 
chances  to  enter  the  correct  user  ID  and 
password  before  RACF  disables  the  ID. 
The  disabled  user  ID  cannot  be  used 
even  if  a  correct  password  is 
subsequently  entered.  The  NFA  Security 
A^inistrator  is  the  only  person  who 
/^n  reinatete  the  ID.  NFA  employs  two 
\  people  hi  Ae  role  of  Security 
Administrator.  These  two  individuals 
together  have  30  years  of  experience  in 
data  processing  and  technical  support. 

In  othCT  words,  in  order  to  gain  off- 
site  access  to  NFA's  computer  system, 
an  individual  would  have  to  know  five 
flifferent  pieces  of  information:  NFA's 
IBM  Information  Network  accoimt 
number,  a  user  ID  and  a  password  for 
access  to  the  IBM  Information  Network, 
and  a  user  ID  and  passwcnd  tor  access 
to  NFA's  computer  system. 

Computer  security  does  not  end  once 
an  authcuized  user  has  gained  access  to 
the  system.  Every  authorized  user  has 
his  or  her  own  unique  security  profile. 
This  profile,  which  is  created  by  the 
NFA  Security  Administrator,  determines 
-which  screens  and  fields  the  user  is 
allowed  to  view  and  which  screens  aad 
fields  the  oso*  is  allowed  to  update.  For 


exampie,  based  on  Ms  profile.  RACF 
will  not  allow  a  parHdpant  in  Hiase  I  of 
the  pilot  pro^ara  to  view  Ron-pubHc 
information  to  which  it  is  not  otherwise 
entitled  or  to  update  any  infcumation  on 
MRRS,  and  a  l%ase  II/Fliase  m 
participaat  wfll  not  be  able  to  update 
information  in  the  files  of  an  vnaffiUated 
firm. 

RACF  logs  all  attempte  to  gain 
unauthorized  access  to  the  system  or  to 
any  screen  or  field  within  the  system. 
RACF  also  records  authorized  access  to 
the  system.  If  die  NFA  Security 
Administrator  notices  unusual  activity 
connected  with  any  user  ID.  the  ID  can 
be  disabled  until  the  activity  is 
investigated  and  explained. 
Furthermore,  in  the  highly  imlikely  event 
that  the  date  in  the  computer  system  is 
damaged  or  destroyed,  NFA  could 
utilize  the  record  of  use  generated  by 
RACF  to  by  to  determine  the  source  of 
the  damage. 

To  further  enhance  security,  any 
tenninal  which  remains  inactive  for  ten 
to  twenty  minutes  is  automatically 
signed  off  by  the  computer.  Thus,  if  the 
user  leaves  his  or  her  station  and  fcxgete 
to  sign  off,  RACF  ivill  automatically  sign 
the  user  off,  thereby  reducing  the  chance 
of  unauthorized  access  through  an 
unattended  terminal  It  should  also  be 
noted  that  participating  firms  will  not 
have  pro^amming  access  to  NFA's 
computer  system. 

In  the  highly  unlikely  event  that  data 
in  the  computer  system  is  dmnaged  or 
destroyed,  NFA  can  easily  reconstnict 
the  data  at  the  point  immediately  prtor 
to  damage  or  destruction.  NFA  utilizes 
the  Joumaling  Facility  of  the  Computer 
Associates'  Integrated  Datebase 
Management  System  DATA  BA^ 
product  to  record  all  changes  to  the  data 
in  the  system.  This  journal  shows  the 
data  as  it  existed  before  the  change,  the 
date  as  changed,  and  the  cause  of  the 
change.  By  looking  at  the  jotunal  NFA 
personnel  can  determine  when  any 
damage  occurred.  NFA  also  keeps  a 
record  of  the  data  on  the  system  as  of 
the  end  of  each  day.  This  information  is 
copied  on  computer  tope.  In  addition  to 
being  kept  at  NFA.  tiie  information  is 
stored  off-site  where  it  is  protected  in 
the  unlikely  event  of  a  computer  virus  in 
the  system. 

No  computer  security  system  can  keep 
a  person  with  authorized  access  from 
entering  false  information  in  the  fields 
where  the  user  has  authorization  to 
enter  or  diange  data.  However,  the  pilot 
program  addresses  this  problem  as  well 
All  TL  sensitive  items  on  aH  AP 
applications  will  always  be  completely 
reviewed  once  the  paper  filing  is 
received.  These  crucial  items  include 


nana.  -tignJ^Tft  apon— r*s  oertifica<ioa. 
and  thaSDOIgpfstioM  Fialfaeraiam. 
less  sensitive  items  ontfieaclad 
registration  Imibs  wiU  be  apot  checked 
against  ihe  data  antered  directly  into 
MRRS  by  each  firm.  Therefore,  false 
answecs  to  the  SDDI  questions  and 
other  TL  sensitive  information  should  be 
detected  and  the  accuracy  of  all'tSlher 
data  will  be  monitored  through  spof. 
checking,  ff  a  paper  filing  to  support  ttre 
chanjje  is  not  received  by  NFA  -within 
five  business  days  after  the  electronic 
filing,  the  TL  wiH  he  eatomatically  ^ 

terminated. 

With  respect  to  aadMs  of  hlF A't 
computer  secarity  system.  NFA's 
Information  Systems  Department  is  in 
the  process  «f  hiring  a  quality  assurance 
auditor  with  substantial  experieaoe  and 
proven  expertise  in  the  field.  On  an 
ongoing  basis,  the  quality  assurance 
auditor  will  audit  computer  security 
procedures  and  standards  to  ensure  thai 
they  are  being  complied  with  and  are 
consistent  with  NFA's  needs.  The 
quality  assurance  auditor  will  also 
review  reports  produced  by  RACF 
which  provide  information  on  the  status 
of  the  computer  secarily  enviroonient 
and  alkMV  the  quality  assaraBce  auditor 
to  oaaipare  the  actual  level  of  security 
with  the  plaaned  level  of  security.  NFA 
is  also  joining  the  Quality  Assurance 
instilote  to  ensure  that  the  quahty 
assurance  auditor  keeps  up  with  the 
latest  developmeatB. 

We  also  note  that  Arthur  Andersen's 
annual  audit  of  NFA  iedudes  a  review 
of  NFA's  written  conpater  security 
procedunes.  i4ewever,  no  attempt  is 
made  to  break  into  MRRS  by  Arthur 
Andersen  during  its  aadit. 

Wlule  ae  date  atorage  system, 
whether  electronic  or  nanaal,  is  inunune 
to  tataperiag.  the  measures  institated  fay 
NFA  appaar  to  provide  a  reasonable 
level  of  security  that  iiaiits  access, 
detects  tempering  and  provides  an 
ability  to  recreate  date.  In  this  regard, 
direct  entry  does  not  appear  to 
introduce  any  increased  possibilities  fbr 
the  improper  entry  of  registration  data. 

D.  Cboa/steacy  w/di  Commissimi  Orders 
and  Policy 

Hie  Commission  bdieves  that  the 
direct  entry  program  is  not  inconsistent 
with  previous  orders  delegating 
registraSen  respofn^tntities  to  NFA. 
Under  the  ^retit  entry  program.  NFA 
wHl  continue  to  be  the  entity  making  #ie 
ragiairctiaa  deterauaations.  The  filed 
CemastsBian  registraikm  focim  wall 
Liuirtia—  to  coBstilnlBthe  primary 
re^stratkm  reoord.**  like  direct  entry 


pro-am  merriy  aiAsMtutee.  oa  a 
temporary  basis,  die  electronic  Ifling  of 
date  -for  "die  cmtent  paper  transntissian 
of  data.  In  both  circumstances,  Ihe 
applicant  date  relied  upon  by  NFA  is 
generated  by  the  applicant  and  /^ 

spoasoriogfitn.  la  this  regard,  ^my 
entry  ia  aBalogaas  to  the  asa  of  ootakte 
data  processing  firms  to  eacode  data 
into  a  computer  sjrstem. 

As  a  result  of  the  direct  entry 
prc^am.  temporary  Hcenses  can  be 
panted  earlier  than  under  cunant 
-^procaduras,  becaase  the  information  on 
which  the  temporary  license  is  gruitod 
wiU  be  filed  electronically  rather  tban 
filed  by  auul  or  hand  delivery;  the  deiay 
necessitated  by  current  manual  data- 
entry  of  paper  appli(»tion  information 
by  NFA  personnel  wifl  be  ehminated; 
and  the  decision  on  a  temporary  license 
would  be  transmitted  to  the  firm 
instantly  via  computer  screen.  The 
Commission  believes  that  this  procedure 
is  consistent  both  arith  Congressional 
policy  undnlying  the  temfxirary  license 
procedure  nwi  Commiaaion  policy  as 
reflected  in  existing  registrattoa 
procedures.  The  legislative  history  of  the 
Futures  Trading  Act  of  1982  reflects  that 
in  adopting  the  temporary  licensing 
provision.  Congress  intended  that 
applicants  who  are  apparently  qualified 
ahottkl  be  granted  temporary  licenses  as 
expeditiously  as  possible  and  that  the 
determination  as  to  whether  an 
applicant  appears  to  be  qualified  would 
be  based  on  whether  a  statutory 
disquahfication  under  section  Ba(2)  or 
Sa^S}  of  the  Act  has  beea  disclosed  by 
the  applicant** 

Moreover,  the  direct  entry  phase  of 
the  pilot  program  does  not  alter  the 
substantive  critoia  upon  which 
temporary  licensing  determinations  or 
final  registration  determinations  are 
made.  Rule  3.40  requires  the 
contemporaneous  filing  of  three 
documente  prior  to  the  issuance  of  m 
temporary  license;  a  properly  completed 
Form  8-R,  a  fingerprint  card  and  a 
signed  sponsor's  certification.  Although 
NFA's  pilot  program  wiU  depart  from 
current  procedures  with  respect  to  how 
and  when  sodi  information  is  initial 
transmitted  to  NFA,*"  it  wiH  not  affect 


^ 


« 


|i  iilii  IpHMmBi—ilHii  itn  Itii  fJTW  tn  intrr  tKi 


electronically  that  iniizots  tlia  daU  an  Jbe  form  *4L 
S-Rtn-a-T.  Thtis.  any  diaerepancy  between  Iha 
diraol  entry  data  «*d  t)M  paper  wfiatratraa  fann 
would  be  decidad  in  iaww  «f  ike  taMar. 

*'  H.R  Rep.  No.  SBBlpatt  1).  87^1  Cant-  Sd  Saaa. 
SO  (19B2). 

**  For  example,  Oinmiiiiion  Rid*  3-40  ppovide* 
Hirt  Am  NFA  auqr  yant  a  teavoaary  UcaMa  4^«ny 
applicant  farm^OwHam  m  wm  aaanrlatBd  pmaaa 
upon  the  eooXa«npnnn— naa  fiUag  wUb-NFA  af « 
Fonn  B-R.  the  ringe(priBt«ard  and  the  aponaof'a 
certiflcatioa  The  dinci  entry  prograoi  aHvwalVA 
to  graat  a  taMpoMiy  Soanaa  fai  TCBanoe  «pan  iw 
electranicAltaii.  «t  a  wasdvaa  of  frae  days  prior  to 


the  %ya  of  iafanaatian  aUtoaMy 
obtained  ar  the  basie  apon  wliiGh 
taoipanuy  Itosnaine  detanaiMMos 
made. 

NFA  wffl  eenHmie  to  determine 
whether  appBtairts  are  sirtijecf  to 
statutory  ifisquaiificattons  ander  Section 
8a(2^  or  %b{3]  of  the  Act.  The  only 
difference  wiD  be  (hat  NFA's  htitial 
review  arill  be  based  on  an  electronic 
filing  of  die  identicel  infbnnatton  diet  is 
now  aabmitted  on  die  paper  fHing  of  die 
Form  S-R.  Moreorer.  that  fact  that  the      • 
fingerprint  care  wiB  be  received  by  NFA 
after  a  twnpetary  Moense  detenninatien 
has  been  nude  by  f<FA  is  immaterial 
since  temporary  license  detenrnnalkms 
onrrenfly  are  ntade  prior  to  completion 
of  the  fingerprint  screening  conducted 
by  the  FBL  Flnafly.  uhger  the  pdot 
program.  NFA  would  cofttintje  to  recjuire 
that  participatlf^  firnis  inquire  into  the 
backgroonds  of  potential  fiP»;  however, 
the  firm's  cettificatton  that  it  has  ia  fact 
performed  a  badigroand  check  wiH 
initially  be  fransmittad  electronically  ^ 
rather  than  on  paper.  ' 

In  summary,  die  Commission  believes 
that  NFA*s  direct  entry  program  should 
have  no  adverse  impact  upon  the 
process  for  granting  temporary  Hcenses 
or  for  making  final  registration 
determinations. 

E.  Potential  Benefits  of  Direct  Entry 

NFA  has  Identified  several  potential 
benfits  of  direct  entry.  Direct  entry  of 
data  wfll  transfer  the  data  entry  Unction 
fron^'NFA  to  firm  sponsors,  thereby 
allowing  NFA  personnel  to  devote  more 
time  to  the  reveiw  of  applications.  Direct 
entry  alsa^Kmld  reduce  (be  time 
entaded  in  correcting  deficient 
applications,  since  the  sponsoring  firm 
entering  the  date  mto  the  NFA  aampuiar 
syatera  will  be  presented  with  a  series  of 
screens  whidi  wiU  identify  aeeded 
infoEBialian  to  the  aponaar 
iastaaAaaeoosly.  Direct  eatiy  sbcadd 
reduce  Hhe  tine  required  to  grant 
temporary  litxnses  by  eliminatiog 
delays  due  to  physically  delivering 
re^atntian  farms  to  NFA,  transferring 
such  data  to  MRRS  by  NFA  personnel 
and  BOt^i^apidicante  by  nmAot 
temporary  koeasing  detanain^iam. 

ConduMOD  aad  Order 

Baaed  upon  the  foregoing,  the 
Commission  beHeves  that  the  direct 
entry  program  caa  be  implanented  in  a 
manner  that  is  ooasistent  with  NFA'a 
regisliatioB  respoasibilittes  nadar  prior 
ConwaieaioB  orders  and  widi  die 


receiving  the  Form  S-R  and  (ingerprinl  card.  5e» 
also  Rule  3.42. 17CTTI  3.42  (1989)  (leiiwiwtiew^* 
temporary  Ucanae). 
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required  degree  of  acctiracy,  reliability 
and  security  for  NFA  registration 
processing  and  fitness  screening.  In  this 
regard,  however,  the  Conunission  notes 
that  the  direct  entry  program  procedures 
ere  at  variance  with  the  filing 
procedures  currently  mandated  by  both 
Commission  regulations  and  parallel 
NFA  rules.**  Because  entry  program  is 
structured  initially  as  a  pilot  program 
limited  to  specified  participating  firms 
and  is  subject  to  ongoing  Commission 
oversight,  the  Commission  believes  that 
consideration  of  amendments  of  the 
relevant  Commission  and  NFA  rule 
should  await  a  fiill  evaluation  of  the 
operation  of  the  pilot  program, 
llierefore,  the  Commission  is  approving 
Phases  U  and  III  of  NFA's  pilot  direct 
entry  program  as  a  limited  exception  to 
the  Commission's  registration 
procedures  applicable  only  to  specified 
participating  firms.  Hie  Conunission 
anticipates  that  amendments  to 
Commission  and  NFA/egistration  niles 
to  make  direct  entry  universally 
available  would  be  made  only  after  a 
complete  evaulation  of  the  pilot  phases 
of  the  program.  In  addition,  extension  of 
Phase  HI  beyond  a  period  of  six  months 
from  its  commencement  will  require 
Commission  approvaL  | 

y         Accordingly,  pursuant  to  sections 
8a(l)  and-as(lO)  of  the  Commodity 
Exchange  Act.  7  U.S.C  12a(l)  and 
12a(10)  (1988),  the  Commission  hereby 
authorizes  the  National  Futures 
Association  to  implement  the  direct 
entry  pilot  program  ds  described  by.  and 
subject  to,  the  conditions  set  forth 
below. 

1.  The  direct  entry  pilot  program  is 
described  in  the  Petition  dated  January  S, 
19aa  including  ExhibiU  A  (MRRS  Individual 
Processing  System],  B  (Agreement  fbr  Firm 
Direct  EnUy  Privileges.  01/05/89  draft).  C  and 
D  (MRRS  Direct  Entry  Pilot  Pro-am  Monthly 
Report  Phases  D  and  ID,  respectively),  as 
supplemented  by  submissions  discussing 
ctHnputer  security  measures  dated-September 
28. 1980  and  July  16. 1900  and  by  a  leti 
coDcerning  the  length  of  Phase  U  dati^fjuly 
17, 198a  The  commitments  set  forth  in  the 
Petition  constitute  the  responsibilities  of  NFA 
nnless  otherwise  stated  or  modified  by  this 
Order. 

2.  fanplementtion  of  Phase  III  of  the  direct 
entry  program  is  subject  to  Commission 
disapproval  based  upon  review  of  the  result% 
of  Phase  Q.  Unless  extended  by  the 
Cmnmission,  Phase  III  of  the  direct  entry       '■._ 
program  will  terminate  six  montlu  after  itr 
commencement. 

3.  The  firms  authorized  to  participate  in  the 
direct  entry  program  are:  MerriU,  Lynch, 
Pierce,  Fenner  &  Smith,  Shearson  Lehman 
Brothers,  Ina.  Dean  Witter  Reynolds,  Inc., 
Geldermonn.  Inc.,  R.).  O'Brien.  Inc.    , 
Prudential  Bache  Securities,  Inc  Goldman 


**St«n.sa, 


Sachs  8  Co.  Cargill  Investor  Services.  Inc.. 
BT  Futives  Corp.  and  Bn^ers  Resources 
Corp.  Additional  Rrms  may  be  added  only 
with  the  prior  approval  qf  the  Commission's 
Division  of  Trading  and  Maritets. 

4.  In  addition  to  providing  the  statistics 
described  in  the  Petition,  NFA  will  provide 
the  Commission  with  such  data  as  may  be 
requested  from  time  to  time  concerning  the 
direct  entry  program. 

5.  In  addition  to  terminating  temporary 
licenses  pursuant  to  the  provisions  of 
Conunission  Rule  3.42. 17  CFR  3.42  (1989), 
NFFA  or  the  Commission  shall  immediately 
terminate  a  temporary  license  granted  under 
the  direct  entry  program  if  the  applicant  or 
sponsoring  firm  fails  to  provide  NFA  with 
fingerprint  cards,  registration  forms  and  any 
required  supporting  data  within  five  business 
days  of  thedate  the  sponsoring  firm  enters  a 
command  for  MRRS  to  process  the 
information  entered  into  MRRS:  if  NFA's 
verification  of  the  submitted  registration 
forms  and  fingerprint  cards  discloses  that  (he 
applicant  is  not  eligible  for  a  temporary 
license;  or  where  the  license  was  granted  by 
mistake  or  as  a  result  of  fraudulent  means. 

6.  This  order  may  be  revoked  or  modified 
at  the  discretion  of  the  Commission. 

Issued  in  Washington.  DC  on  August  28, 
1990  by  the  Conunission. 

JaanAWebb, 

Secretary  of  the  Commission. 

(FR  Doc.  90-20639  Filed  8-31-80;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DsfMrtment  of  tit*  Army 

U.S.  Army  Latioratory  Command,  DoO; 
Patent  Ucanaas,  Partially  Exchtslva, 
Scfwdowaky,  && 

ACTIOh:  Final  notice  of  prospective 
partially  exclusive  licenses. 

summary:  In  accordance  with  37  CFR 
404.7,  annoimcement  is  made  of 
prospective  partially  exclusive  licenses 
of  a  Dual  Mode  Quartz  Resonator  Self- 

emperature  Sensing  Device.  Further 
applications  for  licenses  in  this  matter 
will  not  be  entertained.  This  action  is 
being  made  final. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  H.  Anderson.  Intellectual 
Property  Law  Division.  U.S.  Army 
Commimications-Electronics  Command, 
ATTN:  AMSEL^X>-L.  Fort  Monmouth. 
NI 07703-5000,  COMM:  (201)  532-4112. 
•UFPLCMENTARV  INFORMATION: 
Heretofore  Notice  of  Prospective 
Partially  Exclusive  Licenses  was 
published  on  Thursday,  June  28, 1990,  55 
FR  28479.  In  consideration  of  the 
objections  received  thereon,  the 
following  actions  will  be  taken: 

The  granting  of  partially  exclusive 
licenses  for  U.S.  Patent  No.  4,872,765, 


issued  to  S.S.  Schodowsky  on  October 
10. 1989,  will  be  considered  for  the 
parties  listed  below: 

->Q-Tech  Corporation.  10150  W. 

Jefferson  Blvd.,  Culver  City.  CA 

90232-3501; 
— Frequency  Electronics,  Inc.,  55  Charles 

Lindberg  Blvd.,  Mitchel  Field,  NY 

11553; 
— Motorola  Inc.,  1303  E.  Algonquin  Rd.. 

Schaumburg,  IL  60196-1065; 
— Piezo  Crystal  Co.,  100  K  SL,  P.O.  Box 

619,  Carlisle,  PA  17013; 
— Vectron  Laboratories,  Inc.,  166  Glover 

Ave.,  Norwalk.  CN  06850; 
— ^Piezo  Technology,  Inc.,  P.O.  Box 

547859,  Orlando,  FL  32854-7859;  and 
— ^Ball,  Efratom  Division,  3  Parker,  Irvin. 

CA  92718-1605 
Kenneth  L.  Denton, 

Aitemate  Army  Liaison  Officer  with  the 
Federal  Register, 
[FR  Doc.  90-20753  Filed  8-31-80;  8:45  am| 
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Department  of  tiM  Navy 

PubHc  Haartotg  for  ttM  Draft 
Envtronmantal  Impact  Statement  for 
Poaallila  Baa*  Cloaura/Realignmant  of 
Naval  Ordnance  Station,  Louiaville,  KY 

Pursuant  to  Council  on  Environmental 
Qualit}'  regulations  (40  CFR  parts  1500- 
1508)  implementing  procedural 
provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  prepared  and 
filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  possible  base  closure/realignment  of 
'Naval  Ordnance  Station 
(NAVORDSTA)  Louisville,  Kentucky. 

The  I^S  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups  and  the  media.  In 
addition,  the  DEIS  has  been  distributed 
to  the  following  libraries  in  the 
Louisville  metropoUtan  region: 
Louisville  Free  Library,  Main  Library, 

310  Yoric  Street,  Louisville,  KY. 
Louisville  Free  Library,  Valley  Station 

Branch,  6505  Bethany  Lane,  Louisville, 

KY. 
Louisville  Free  Library,  Newman 

Branch,  3920  Dixie  Highway, 

Louisville,  KY. 
Louisville  Free  Library,  Okolona  Branch, 

8003  Preston  Highway,  Louisville,  KY. 
Louisville  Free  Library,  Valley  Shawnee 

Branch.  3912  W.  Broadway,  Louisville, 

KY. 
Louisville  Ftee  Library,  Iroquois  Branch 

601  W.  Woodlawn,  Louisville,  KY. 
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Leuiswile  Am  UbraQT,  8aa  Air  firaaok. 

2816  Del  Sia  Kact.  lAidvviHe.  ICY. 
ifffefsan  Tam.  JhihliB  I  .ihtiMy.  .211  East 

Court  Aveaaa.  JsBlMsoa.  IN. 
New  Albai(yJ1ayd;€auaty  PuUic 

Ubaiy.  IBDW.  Spring  Street.  New 

AJhamuDL 

A  linked  murlber  of  siHigle  copies  are 
avalUbleat  'Ate  address  listed  at  fhe  end 
of 'tfns  no'Oce. 

A  pubfic  Clearing  to  inform  (he  pubfic 
of  Ihe  DEIS  fintfings  and  to  sofictt 
comments  w!fl  be  held  oo  September  20. 
im,  fram  ftSO  p.m.  to  10:30  p.m.,  at  the 
NAVORDSTA  Loairville  Cafeteria. 
Louisville,  ICertecky. 

The  pabKc  heariag  wiH  be  conducted 
by  Ae  U.S.  Navy.  F^ieral.  state,  ami 
local  agencies  and  interested  parties  are 
invited  and  urged  to  be  pnesent  or 
represented  at  iim  hearing.  Oral 
statements  wifl  be  heard  and 
transcribed  by  a  stenographer;  however. 
to  assure  aoctiracy  of  the  record  aH 
statements  shoidd  be  eubmitted  in 
svritiag.  AH  statements,  both  oral  and 
written,  win  beoeme  -part  of  the  public 
record  on  ttis  stady.  £(pnl  weiglit  wfll 
be.  givan  to  both  oral  and  written 
statemeais. 

IntiMialBrestafasaiiable  taae,«ach 
spealor  snH  be  a^ed  to  Ikmt  their  oral 
coiBMBBts  to  fhra  |S)  aainutes.  if  bn§er 
statements  are  to  be  preeeoted.  Ifaey 
shtadd  be  somaiarised  at  the  public 
hearing  and  erianitted  in  writing  either 
atifaeJieanag  or  matted  to  the  ulifacas 
listed  at  4he  end  at  (kis  aanoaooement. 
All  wiittea  statements  must  be 
postmarked  by  October  15. 1990,  lo 
beooaw  part  oif  the  aflicial  reooid. 

On  Jaaaaiy  20.  UBO,  the  Secretary  of 
Defense  announced  a  list  of  defense 
installations  to  be  studied  for  possible 
closure/ reafignment  In  response  to 
possible  seducfions  In  military  force 
structure.  Included  on  this  list  was 
NAVORDSTA  LouisvQle. 

The  primary  mission  of  NAVORDSTA 
Louisville  is  the  modernization, 
overhaul,  and  repair  of  naval  ordnance 
systems.  As  part  nf  vie  projected  tbrce 
level  reductions.  NAVORDSTA 
LotnsviBe  was  identffied  for  study  in 
order  to  examine  whetiiereverall 

ALaaAflABAiHil  ffflfii/tn^v  Af  tKf  Maw 

could  be  improved.  

AheinaCses  considered  in  tfaePElS 
are  closure  of  NAVORDSTA  LeuisvlBe 
and  No  Actiiia.'Undcr  the  closare 
alternative,  all  naval  activities  would 
either  be  <BsestaMis1ied  or  relocated  lo 
oflier  Defease  Department  installations 
or  private  iodus^.  The  No  Actiaa 
akemaliva  mnaiders  the  continuation  of 
fancfions  Jar  die  installs  tinas  under 
study.  J^nM^fnwwtm  MducMoo  la 
operafion  coiid  ooaat  aS  a  .wailf  «f 
fosoe  sliuctaic  ceductians.  No  preferred 


alternative  fcas  been  identified  in  ibe 
DEIS. 

The  dtiaotiB^>act8«f  iuH  ekasaw 
would  resukia  Ike  iaas  «f  12  aiikiafy 
persoaad  and  aboat  2JS0  civlliaa 
poaMoaa.  Total  aeoendaiy-ea^pli 
impacts  Irani  feM doaaee  was 
the  kmeaif  aa4MU»lii«al  iJ00io2jaQ 
jobs. 

Several  laiye  machine  took  bave  been 
ideatifiad  as  potentially  eligihlc  for 
listing  on  the  Netionai  Rqgtslerof 
Historic  Places.  Consultotioa  procedures 
noted  in  je  CF&  part  800  would  be 
followed  for  actions  that  may  affeol 
eligible  cultural  resources. 

There  are  recognized  immitigated 
hazardous  material  sites  on 
NAV(3ROSTA  Louisville  dial  would 
have  to  be  remediated  as  necessary  in 
accordance  with  the  Navy's  InstaDation 
Restoration  Program.  This  remediatioa 
would  be  accomplished  whether  or  not 
NAVORDSTA  Louisville  is  closed. 

Under  the  closure  alternative  new 
construction  woiild  be  required  at 
several  of  the  receptor  locations  where 
functions  may  be  transferred. 

Additional  information  concemir^ 
this  notice  may  be  obtained  by 
contacting  (he  Commander,  Atlantic 
Division,  Naval  Facifities  Engineering 
Command,  (Attn:  Mr.  ]im  Haluska,  Code 
2032.  telephone  {804i  44ft-»94J.  Norfolk. 
VA  23511-6287. 

Dated:  August  29. 1990. 
Saundra  K.  Melancon, 
Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  8D-Z0717  Filed  8-31-80:  &45  amj 
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DEPARTMENT  OF  EIXICATION 
I  b  All  MiaSon  I 


AQEMCV:  Department  of  Ednraiioa. 
AcnOM:  Notice  of  proposed  infomMtioo 
collection  requests. 

SUMMiAnY:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  cofiection  requests  as 
required  by  the  Paperwoik  Reduction 
Act  of  1980. 

DATES:  Interested  persons  ve  iavited  to 
submit  coauaeats  on  or  before  October 
4,199a 

AOtMrnan:  Written  ooasaiento  shooid 
be  addressed  to  ibe  Offioe  of 
Informatioe  and  Reguiataty  Afiafas 
Attention:  Dan  Cheaek.  Desk  Officer. 
Department  of . Education.  Offioaaf 
Manaan— — '*  ■*""*  Budget.  TIB ) ark sra 
Place,  NW.,  room  Sasaidew  Executive 


OffiesauflAiV.' 

R« 

infoirmation  collection  requests  i 

be  ■iii—iiid  ta iMsaQ-QBaaaU. 

Department  of  EducnJoa.  iflOMaq(iand 

Avenue  SWl.  room  2021  Heginnal  Office 

Building  3.  Washington.  DC  20202. 

lames  ODonnell  j202)  706-5174. 


'  Swtina 

3517  of  fhePaperwotk  Reduction  Act  of 
1980  (44  US£.  cbaplar  3S)  reqai 
IbeOffioeofi 
(OMB)  provide  interested  Federal 
agKimies  and  the  pabtic  an  early 
opporttatKy  to  oenMnent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  ibrpeblic 
consults  tion  to  the  extent  that  peUic 
participation  m  the  approval  process 
would  defeat  tiie  pmpose  of  ^e 
infutmation  conectran,  violate  State  or 
Federal  law,  or  substantially  interfese 
with  any  agency's  ability  to  peifuimits 
statotary  obligations. 

The  Acting  Director,  Office  of 
Information  Resonroes  Management, 
publishes  this  notice  coataimng 
prapeaed  information  collection 
requests  prior  to  eubmission  of  these 
requests  to  O^ffi.  Each  proposed 
information  eellection,  grouped  by 
office,  contains  me  ronowing: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  rf 
collection:  f 4)  The  affected  puMk.  (S) 
Reporting  beiden:  and/tir  16) 
RecordBceeping  harden:  and  f7)  AbstracL 
OMB  invites  pablic  comment  at  the 
address  spenfied  above.  Copies  tn  tiie 
requests  are  evailable  from  James 
ODonnell  at  tfie  address  specified 
above. 

Dated  August  2&  1990. 
|am«s  (TDoaneU. 

Actiim  Oireetac  far  Offioeef  btfoanmtimi 
Resources  ManagemetiL 

Office  flff  Special  Eincatian  and 
RehaWftativaJ 


Type  ofEeview.  Revision, 
r/t/e;  Evaluation  of  State  Vi 

Rehabilitation  Activities  in  Drag/ 

Alcohol  RebatalitaUon. 
FrequeBcy:'OaBAime. 
Affected  PubBc-  State  or  lacal 

governments. 
Reportiog  Burdetv 

Respooaes:  75>l 

Burden  Uoua:  1051. 
Reoordkoeping  Burdea: 

Recordkeepen:  O. 

Burden  Hoart:  0. 
AZu/ract- The  piapgae  «f  this  alad^  is  to 

dataraaiaetbe  cionstBllsrtonaf  < 

that  best  oentribate  4a  the 
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rahabilitatioii  of  alcohol  and  drug 
dependent  clients  within  VR  State 
agencies. 
(FR  Doc  90-20647  Piied  8-31-00;  8:45  un] 


DEPARTIIEHT  OF  ENERGY 

Fbienciel  Aetlstance  Award:  Intent  to 
Awara  Grant  to  Roliert  E.  Bode 


AOCNCV:L 


n  U.S.  Department  of  Energy. 
action:  Notice  of  unsolicited  assistance 
award. 


:  The  Department  of  Eneigy 
announces  that  pursuant  to  10  CFR 
000.14,  it  is  makLog  a  financial 
^-assistance  award  under  Grant  Number 

—^  PE-FG01-00CE15485  to  Robert  E  Bode, 
to  complete  the  development  and  testing 
of  fieldworthy  methods  and  apparatus 
for  placing  and  monitoring  oil  plugs  in 
oil  and  gas  wells. 

SCOPE  This  grant  will  provide  funding 
in  the  estimated  amount  of  $42,355  to 
improve  the  inherent  efficiency  of 
placing  cement  plugs.  The  correct 
placement  of  cement  plugs  in  an  oil  well 
is  important  for  its  production  operation 
to  extend  its  productive  life.  This  project 
drastically  decreases  the  amount  of 
drill-rig  time  required  to  place  the  plugs. 
It  does  so  by  allowing  the  plug  to  be 
monitored  while  being  placed  and  by  its 
unique  ability  to  place  multiple  cement 

^        plugs  wdthout  remoWog  the  pipe  string 
frolh  the  well  bore,  "nke  inventor 
esiimates,  and  the  National  Institute  o^ 
Standard  and  Technology  (NIST) 
concurs,  that  placement  mistakes  cost 
~  the  industry  around  $2  billion  each  year 
from  the  combination  of  additional  drill- 
rig  time  required,  escalating  capital  and 
labor  costs  from  the  combination  of 
wasted  efforts,  and  wasted  energy.  NIST 
believes  that  the  invention  has  a 
substantial  and  tiraelyj  market  niche, 
especially  in  off  shore  nrilling.  because 
it  reduces  the  drill  rig  Aqd  energy  costs 
^      required  for  developing  oil  and  gas 
fields  that  now  are  economically 
marginal  because  of  their  currently  high 
development  cost 

■UomuTv:  Eligibility  for  award  is  being 
limited  to  Robert  E.  Bode,  the  inventor, 
based  on  acceptance  of  an  unsolicited 
application.  Mt.  Bode  and  his  company 
will  be  the  demonstrator  and  licensor  of 
this  new  system  for  the  placement  of 
cement  plugs  in  wells.  A»  soon  as  the 
advanced  prototype  is  successfully 
demonstrated,  as  appears  probable,  it 
should  be  readily  accepted  in  the 
marketplace. 

In  accordance  with  10  CFR 
e00.14(c)(l),  it  has  been  determined  that 
this  project  represents  a  unique  idea 


that  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation.  The  funding 
program,  Energy-Related  Inventions 
XPr^am  (ERIP),  has  been  structured 
^     s^ifCe  its  beginning  in  1975  to  operate 

withou^  competitive  solicitations 
^iegau^  the  legislation  directs  ERIP  to 
piwide  support  for  worthy  ideas 
subiBitted  by  the  public.  The  proposed 
project  and  technology  have  a  strong 
potential  of  adding  to  the  national 
energy  resources* 

The  term  of  this  grant  shall  be  for  two 
(2)  years  from  W^  effective  date  of 
award. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations,  ATTN: 

Bernard  G.  Canlas.  PR-542, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585. 

Thomu  S.  Keafs. 

Director.  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

[FR  Doc.  90-20738  Filed  8-31-00;  &-45  am] 
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Financial  Assistance  Award;  Intent  to 
Award  Grant  to  University  of 
MIssourt— Rolla 

agency:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  unsolicited  assistance 
award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  Hnancial 
assistance  award  under  Grant  Number 
DE-FG01-gOCEl5467  to  the  University  of 
Missouri — Rolla  to  investigate  the 
applicability  of  high-pressure  jet 
lubricooling  to  the  milling  of  titanium. 

SCOPE:  This  grant  will  provide  funding 
in  the  estimated  amount  of  $82,941  for 
improving  the  technology  that  will  result 
in  faster  milling  of  titanii%i  at  reduced 
energy  consumption,  a  fact  that  will  be 
of  interest  to  manufacturers  of  titaniiun 
parts.  Achieving  this  improved 
technology  will  encourage  the  ' 

application  of  new  milling  technique  to 
new  materials  in  addition  to  titanium. 
The  probability  of  achieving  the 
improvement  in  titanium  milling  rates 
and  finishes  is  very  high.  The  principal 
investigator  has  spent  several  years  in 
development  of  the  high-pressiu%  jet 
techniques.  Independent  experts  on 
titanium  have  agreed  that  there  are  no 
apparent  barriers  to  successful 
application  of  the  technology. 
BUOimuTv:  Eligibility  for  this  award  is 
being  limited  to  Curators  of  the 
University  of  Missouri  for  the  University 
of  Missouri — Rolla.  The  principal 


investigator  is  Dr.  Marian  Mazurkiewicz 
an  expert  in  the  fields  of:  fine 
manufacturing  equipment;  high-pressure 
water  jets  for  cutting,  cleaning, 
excavating,  and  disintegrating;  and 
metal  machining  with  the  assistance  of 
high-pressure  water  jets.  He  spent  the 
first  20  years  of  his  career  at  Wroclaw 
Technical  University  in  Poland  before 
transferring  to  the  University  of 
Missouri  at  Rolla  in  1981.  He  has  more 
than  100  publications,  12  patents,  and  a 
total  of  17  disclosures  awaiting  patents 
through  the  University  of  Missouri  and 
is  eminently  qualified  to  perform  the 
work  to  be  funded  by  the  proposed 
grant.  Since  his  association  with  the 
University  of  Missouri — Rolla,  he  has 
served  as  the  principal  investigator  on 
more  than  10  research  projects  for  the 
agencies  such  as  the  Department  of 
Energy  and  the  Interior  and  corporate 
clients  including  General  Motors. 

In  accordance  with  10  CFR 
600.14(e)(1),  it  has  been  determined  that 
this  project  represents  a  unique  idea 
that  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or  . 
planned  solicitation.  The  funding 
program  Energy-Related  Inventions 
Program  (ERIP),  has  been  structured 
since  its  beginning  in  1975  to  operate 
without  competitive  solicitations 
because  the  legislation  directs  ERIP  to 
provide  support  for  worthy  ideas 
submitted  by  the  public,  llie  proposed 
project  and  technology  have  a  strong 
potential  of  adding  to  the  national 
energy  resources. 

The  term  of  this  grant  shall  be  for  two 
(2)  years  frvm  the  effective  date  of 
award. 

FOR  FURTNER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 

Prociu«ment  Operations,  ATTN: 

Bernard  G.  Canlas,  PR-^2, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585. 

Thomas  S.  Keefe. 

Director.  Contract  Operation^  Division  "B", 

Office  of  Procurement  Operations. 

(FR  Doc  90-20738  Filed  8-31-90;  8:45  am] 

HUMQ  COOe  SMO-SV^I 


Intent  To  Award  Grant  To  National 
Acailemy  of  Sciences 

AOENCv:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  a  non- 
competitive financial  assistance  award. 


*z  The  Department  of  Energy 
announces  that  it  plans  to  make  a  non- 
competitive financial  assistance  award 
of  $50,000,  under  grant  number  DE- 
FGOl-goRW00214,  to  the  National 
Academy  of  Sciences  (NAS)  to  provide 
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support  for  the  Geotechnical  Board.      * 
NAS  will  support  efforts  in  developing  a 
program  for  nuclear  waste  management, 
in  particular,  the  disposal  of  waste  in  a 
mined  geologic  repository.  NAS  is  a 
uniquely  qufalifiedruntBased.  external 
organization  chartered  by  Congress  in 
1863,  to  conduct  studies  bi  the  fields  of 
Science  and  Art  when  called  upon  by 
the  Government. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Herbert 
D.  Watkins.  PR-321.1, 1000 
Independence  Ave.,  SW.  Washington, 
DC  20585,  Telephone  No.  (202)  586-1026. 

)ef&«y  Rubenstein.  I '      .^^     ' 

Director.  Operations  Divnion  "A  ",  Office  of 

Placement  and  Adminislratioih 

[FR  Doc.  90-20737  Filed  8-31-SO;  8:45  a.m.] 

WLUNQ  COOC  •4S0-01-N 


Federal  Energy  Regulatory 
Commission 

[Docket  Not.  ER90-557-000,  et  aL] 

Western  Massachusetts  Electric 
Company,  et  al.;  Electolc  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

Take  notteesthat  the  following  filings 
have  beeirmade  with  the  Commission: 

1.  Western  Massachusetts  Electric  Co. 
[Docket  No.  ER90-557-aOD] 

August  24, 1990. 

Take  notice  that  on  August  23, 1990, 
Northeast  Utilities  Service  Company,  on 
behalf  of  Western  Massachusetts 
Electric  Company,  tendered  for  filing  a 
letter  agreement  provided  for  an 
extension  to  the  term  of  three  currently 
filed  transmission  service  agreements 
between  Western  Massachusetts 
Electric  Company  and  New  England 
Power  Company. 

Comment  date:  September  12. 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  ft  Light  Co. 


. 


[Docket  No.  ER9O-31»-aa0] 
August  24, 1990. 

Take  notice  that  on  Augu'st^,  1990, 
Wisconsin  Power  &  Light  Company 
tendered  filing  further  information 
concerning  certain  aspects  of  the 
combustion  turbine  agreement  filed  for 
approval  in  this  docket 

Comment  date:  September  12, 1990,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


S.  West  Texas  Utilities  Co. 

[Docket  No.  ER90-6Se-000] 
August  24, 19001 

Take  notice  that  on  August  23. 1990, 
West  Texas  Utilities  Company  tendered 
for  filing  an  agreement  for  remote 
interrogation  of  metering  recorders 
between  West  Texas  Utilities  Company 
and  Brazos  Electric  Power  Cooperative, 
Inc. 

Comment  date:  September  12, 1990.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
umment  date.  Protests  will  be 
^Isidered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
^Any  person  wishing  to  become  a  party 
just  file4rt)iotion  to  intervent.  Copies  of 

1  filii^  are  on  file  with  the 
Co}))mi8sipti  and  are  available  for  public 

ctioiL 
Lois  DACaslwll, 
Secretat 
[FR  Do&V-200e7  Filed  8-31-00;  8:45  am] 


:  srir-ei-M 


4Pro|«et  Hoe.  1417-KM1  et  aL] 

Hydroele^Mc  Applicatione  (Central 
Nebraaka  PubHc  Power  and  Irrigation 
District  et  al>A)2Pllcatlon8  Hied  With 
the  Commisskm 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commisdon  and  are 
available  for  public  inapection: 

,1  a.  Type  ofAppliqaJion:  Major 
License.  ^ 

b.  nvject  No.:  1417-001. 

c.  Date  filed:  June  28, 1984  and 
supplemented  June  4, 1990. 
^^Applicant:  Central  Nebraska  Public 

/Power  and  Irrigation  District 
^     e.  Name  ofRroject:  Kingsley  Hydro 
Project 

f.  Location:  On  the  North  Platte  River^ 
in  Keith  County,  Nebraska. 

g.  Filed  Pursuant  to:  Federal  Pow^r 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Ton 
Watson,  Crowell  ft  Mooring,  1001 
Pennsylvania  Avenue,  Washington.  DC 
20004.  (202)  624-250a 


BEST  COPY  AVAILABLE 


L  FERC  Contact-  Ed  Lee.  (202)  357- 
0609. 

].  Comment  Date:  October  5. 1900. 

K.  Description  of  Project  The  existing 
operating  project  was  issued  an  initial 
license  in  1937  which  expired  on  July  29. 
1967.  The  licensee  has  filed  for  a  new 
license  for  the  continue  operation  of  the 
project  with  no  new  construction 
proposed. 

Hie  project  consists  of:  (1)  Lake 
McConaughy  with  gross  storage 
capacity  of  1,790,00  acre-feet  and 
suif ace  area  of  30,500  acres  at  normal 
maximum  surface  elevation  of  3285.0 
feet  m.s.1.;  (2)  Kingsley  Dam,  an  earth 
structure  about  3  miles  long  and  163  feet 
high  with  an  outlet  tower  atid  outlet 
conduit  415  feet  long,  19  feet-in-diamter. 
capable  of  discharging  about  5,720  cfs.  a 
morning  glory  spillway  with  twelve 
gates  capable  of  discharging  about 
54,000  cfs,  and  an  emergency  spillway 
475  feet  wide  capable  of  discharging 
about  50.000  cfs;  (3)  Kingsley 
powerhouse,  located  at  the  right 
abutment  of  Kingsley  dam,  with  a  single 
52,000-HP  Turbine  and  a  50-MW 
generator,  (4)  Lake  Ogallala  located  at 
the  toe  of  the  Kingsley  Dam  with  a 
usuable  storage  of  4,200  acre-feet  and 
surface  area  of  640  acres  at  normal 
maximum  surface  elevation  of  3126.5 
feet  m.s.l.;  the  "east  arm"  of  the  lake  is 
the  FERC  licensed  Project  No.  1835;  (5)  a 
Diversion  Dam  located  about  SO  miles 
downstream  fi-om  Kingsley  Dam,  the 
dam  is  874  feet  long  with  concrete  ogee 
spillway  and  sixteen  radial  gates;  (6)  a 
supply  canal  consisting  of  a  26.9-mile- 
long  Jeffrey  Section  and  a  48.6-inile-long 
Johnson  Section  with  headgate 
structures,  radial  gate  chedk  structures, 
and  23  dams  and  impoundments  of 
which  10  are  on  the  Jeffrey  Section  and 
13  on  the  Johnson  Section:  (7)  Jeffiey 
Regulating  Reservioir,  the  largest  of  the 
ten  (10)  impoundments  on  the  Jeffiey 
Section  of  the  supply  canal,  has  a  gross 
storage  of  11,500  acre-feet  and  surface 
area  of  575  acres  at  normal  maximum 
surface  elevation  of  2758.0  feet  m3.L:  (8) 
Jeffrey  Dam,  an  earth  structure,  1,034 
feet  long  and  70  feet  high:  (9)  a  700-foot 
long  inlet  canal  which  connects  the 
Jeffrey  powerhouse;  (10)  Jeffiey  Hydro 
with  two  turbines  each  at  13.000  HP  and 
two  generators  each  rated  at  9  MW;  (11) 
Johnson  Regulating  Reservoir,  the 
largest  of  the  thirteen  impoundments  on 
the  Johnson  Section  of  the  supply  canal 
~has  a  gross  storage  of  52,200  acre-feet 
and  surface  area  of  2,500  acres  at 
normal  maximum  surface  elevation  of 
2619.0  feet  m.s.l.;  (12)  Johnson  Dam  an 
earth  structure,  4,958  feel  long  and  47 
feet  high;  (13)  a  forebay  canal  about 
6,495  feet  long,  converying  water  from 
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the  JduMon  Regnlatiiig  Reservoir  to  the 
Johnson  No.  1  Hydro:  (14)  Johnson  Na  1 
Hydro,  has  two  tvUBSS  each  atllOOD 
K>  and  two  generators  each  rated  at  8 
MW:  (IS)  Johnson  Na  2  Hydro.  located 
aboat  SJ  adles  downstream  firon  the 
Johnson  Na  1  Hy(fat>,  has  one  single 
25^00O41Ptart>ine  and  an  184iiW 
generator;  and  (16)  an  intake  dianne). 
152  feet  long  and  14  feet  wide,  located 
downstream  from  the  Johnson  Na  2 
Hydro,  conveying  condenser  cooling 
water  to  the  lOg-MW  Canaday  Stream 
Electric  SUtion:  (17)  a  60  faich-in- 
diameter  concrete  pipe  which  returns 
the  condenser  cooling  water  to  the 
supply  canal;  and  (18)  appurtenant 
facilities. 

L  Purpose  of  Project  Ptoject  power 
would  continue  to  be  utilized  in  the 
applicant's  power  generation  system. 

m.  7^  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

2  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  1835-013. 

c  Date  filed:  June  28, 1984  and 
supplemented  June  4. 1990. 

d.  Applicant:  Nebraska  Public  Power 
District 

e.  Name  of  Project  Sodierland  Hydro 
Project 

f.  Location:  On  the  North  Pfatte  River 
in  Keith  County.  Nebraska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-«25(r). 

h.  Applicant  Contact  Mr.  Tom 
Watson.  Crowell  ft  Mooring.  1001 
Pennsylvania  AvenOe,  Washington,  DC 
20004.  (202)  624-2500. 

L  FERC  Contact  Ed  Lee.  (202)  357- 
0809. 

|.  Omtment  Date:  October  5. 199a 

k.  Descriptitm  of  Project  The  existing 
operating  project  was  issued  an  initial 
license  in  1937  whidi  expired  on  June  30i 
1987.  The  boensee  has  filed  for  a  new 
license  for  the  continued  operati(»  of 

>the  project  with  no  new  canstmction 
proposed. 

The  pix^ect  consitU  af:{\)  Keystone 
Diversion  Dam.  an  earth  structure  which 
impoonds  Lake  Ogallala;  the  dam  is 
1.296  feet  long  and  24.4  feet  high,  with  a 
south  sfaaceway  96  feet  long,  non- 
overfkm  section  525  feet  long,  center 
sluiceway  67  feet  king,  and  an 
emergency  spiUwsy  (fuse  phig)  606  feet 
long:  the  "west  srm"  of  tfw  lake  is  hi 
FERC  licensed  Project  Na  1417;  (2)  a 
supidy  canaL  32J  aiiles  \aB%.  whidi 
conveys  die  water  diverted  by  Keystone 
Diversion  Dam  to  ttie  Sutherland 
Reservoin  (3)  Kofly  Inversion  Dam. 
1.244  feet  la«  and  19  feet  h^  with  a 
sluiceway  583  feel  kmg,  CMicrete  ogee 
spillway  435.5  feet  k»g  and  a  fose  |dag 
600  feet  kmg;  the  dan  diverts  flows  of 


the  South  Platte  River  into  die  South 
Supply  Canal;  (4)  Uw  SooUi  Matte 
Supply  Canal  about  seven  miles  long: 
the  water  frxnn  the  Supply  Canal  may  be 
conveyed  for  cooling  purposes  to  the  650 
MW  steam  electric  Gerald  Gentleman 
Station;  (5)  Sutherland  Reservoir,  with 
gross  storage  capacity  of  65.974  acre-feet 
and  surface  area  of  3.050  acres  at 
normal  maximum  surface  elevation  of 
3055i)  feet  m.sl;  the  water  bom  the 
Sutherland  Reservoir  may  be  conveyed 
for  cooling  purposes  to  the  650  MW 
steam  electric  Gerald  Gentleman 
Station:  (6)  an  Outlet  Canal.  19  miles 
long,  which  conveys  water  from 
Sutherland  Reservoir  to  Lake  Maloney; 

(7)  Lake  Maloney  and  Dam,  the  lake  is 
an  off  channel  regulating  reservoir  with 
gross  storage  capacity  of  21,600  acre-feet 
and  siuiace  area  of  1,670  acres  at 
normal  maximum  surface  elevation  of 
3006.0  feet  m.s.U'  the  dam  is  an  earth 
structure  8,700  feet  long  and  44  feet  high: 

(8)  a  Power  (^anal  two  miles  long,  which 
conveys  water  from  Lake  Maloney 
through  a  forebay  and  penstock  to  the 
North  Hatte  powerhouse;  (9)  North 
Platte  powerhouse,  located  about  two 
miles  from  North  Platte.  Nebraska, 
which  has  two  18.00O-HP  turbines  snd 
two  generators  each  rated  at  12  MW; 
(10)  a  tailrace  canal,  about  two  miles 
long,  which  conveys  water  from  the 
North  Platte  powerhouse  to  the  South 
Platte  Riven  and  (11)  appurtenant 
facilities. 

1.  Purpose  cf  Project  Project  power 
would  continue  to  be  utilized  in  the 
applicant's  power  generation  system. 

m.  This  notice  also  consists  ofthe^ 
following  standard  paragraphs:  B.  G; 
and  Dl.  f 

3  a.  Type  of  Application:  Amenament 
of  License. 

b.  Project  No.:  2230-005. 

c.  Date  filed:  May  16, 1990. 

d.  Applicant  City  and  Borough  of 
Sitka.  Alaska. 

e.  Name  of  Project  Blue  Lake 
Hydroelectric  Project 

f.  Location:  On  Sawmill  Credi  in  the 
Sitka  Borough  of  Alaska. 

g.  Filed  Pursuant  to:  Federal  Powrer 
Act  16  U.S.C  791(a>-a25(r). 

.    h.  Applicant  Contact  Mr.  Greg 
Grissom.  Electric  Superintendent  Qty 
and  Borough  of  Sitka,  304  Lake  Street 
Sitka.  AK  99835.  Telephone:  (907)  747- 
3294. 

i.  FERC  Contact  Mr.  V\nlliam  Roy- 
Harrison.  (202)  357-0845. 
).  Comment  Dote:  October  4, 199a 
k.  Description  of  Prefect  The  license 
for  the  existing  Blue  Lake  Hydrodectric 
Project  woold  be  amended  to  indnde 
two  additional  generating  units,  a  fidi 
valve  unit  and  a  pulp  mill  feeder  mdt 


The  proposed  fish  vahre  unit  would 
consist  of:  (1)  a  36-inch  wye  brandi 
comiected  to  the  existing  flange  of  the 
fish  release  valve;  (2)  a  24-hich- 
diameter,  19-foot-long  penstock;  (3)  a 
poweibouse  containing  a  generating  unit 
with  a  rated  capacity  of  700  kW;  f4)  a 
12.47-kV.  7,700-foot-long  transmission 
line,  connecting  into  the  existing  Blue 
Lake  substation;  and  (5)  appurtenant 
facilities. 

The  proposed  pulp  mill  feeder  unit 
would  consist  of:  (1)  a  36-inch  wye 
branch  connected  to  the  existing  pulp 
millfeeder  pipe;  (2)  a  24-inch-dianieter. 
lO-fo^t-long  penstock;  (3)  a  powerhouse 
contaning  a  generating  unit  with  a  rated 
capacity  of  1,000  kW;  (4)  a  4.16-kV,  470- 
foot-long  buried  power  cable  connecting 
into  the  existing  Blue  Lake  substation; 
and  (5)  appurtenant  facilities. 

1.  This  notice  also  consists  ofth^^^ 
following  standard para^^ 
and  Dl.       ^^^^""^ 

4  r.  Z^ype  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  2424-001. 

c.  Date  Filed:  April  21. 1989. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project  Hydraulic  Race. 
ition:  On  the  New  York  State 

large t^anal.  in  the  City  of  Lockport 
|liagara  County.  New  York. 

g.  File^Hursuant  to:  Federal  Power 
^Act  section^O.  16 U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Jerry  Sabattis, 
I  Erie  Boulevard  West  Syracuse,  NY 
13202.  (315)  426-5882. 

i.  FERC  Contact  Charies  T.  Raabe 
(tag)  (202)  357-0811. 

j.  Comment  Date:  September  24, 199a 

k.  Description  of  Project  The  existing, 
operating  project  consists  of:  (1)  a 
concrete-lined,  horseshoe-shaped.  140- 
foot-long,  12-foot-wide.  12.5-foot-high 
tunnel;  (2)  a  100-foot-long.  13-foot- 
diameter  steel  penstock;  (3)  a  54-foot- 
long,  46-foot-wide,  50-foot-high  steel  and 
brick  powerhouse  containing  a 
generating  unit  rated  at  4,687-kW;  (4)  a 
SOO-foot-long  tailrace;  and  (5) 
appurtenant  facilities. 

The  New  York  State  Department  of 
TransportatiiHi  is  responsible  for  the 
operation  of  Locks  34  and  35  and  for' 
maintaining  operating  water  levels  in 
the  downstream  section  of  the  canaL 
Control  of  water  rdease  and  the 
resulting  generation  from  the  project  is 
achieved  by  the  Baige  Canal  Lock 
Operator  adjusting  the  discharge  of 
water  from  the  barge  canaL 

Althou^  the  single  adjustable  blade 
Kaplan  unit  has  a  rated  capadty  of 
46e7-kW  at  46  feet  head,  Ae  maximum 
capability  is  3400-kW  at  a  flow  of  1080 
cfs  due  to  hydraulic  limitations  in  the 


conduit  system.  An  average  of  between 
600  to  800  cfs  has  been  utilized  for 
generation  in  recent  years.  The  project's 
average  annual  generation  is  11,000,000- 
kWh. 

Generation  is  limited  to  the  navigation 
season  which  is  from  approximately 
May  1  to  December  1  each  year.  During 
the  non-navigation  season,  the  canal  is 
dewatered.  Energy  produced  by  the 
project  is  used  by  applicant  within  its 
distribution  system. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C,  ^-^  ' 
and  D3b. 

5  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  2761-027. 

cDate  Filed:  July  28, 1990. 
^^gr"^'  d-  Applicant-  El  Dorado  Irrigation 
District  and  El  Dorado  County  Water 
Agency. 

e.  Name  of  Project  Upper  Mountain 
I'roject. 

f.  Location:  On  the  South  Fork 
American  River  and  its  tributaries  in  El 
Dorado  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-826(r). 

h.  Applicant  Contact  Christopher  D. 
Williams,  2501  M  Street  N.W., 
Washington.  DC  20037,  (202)  861-1234. 

i.  FERC  Contact-  Mr.  William  Roy- 
Harrison.  (202)  357-0845. 

j.  Comment  Date:  September  27, 1990. 

k.  Description  of  Project  The  project 
would  have  consisted  of  a  series  of 
dams  and  diversion  structures,  with 
reservoirs,  tunnels,  penstocks,  conduits, 
powerhouses  (total  installed  capacity  of 
110.4  MW),  transmission  lines,  and 
appurtenant  facilities. 

The  licensee  states  that  the  project  is 
not  financially  feasible  to  develop  at 
this  time.  Therefve,  the  licensee 
requested  that  itsU^nse  be  terminated. 
The  licensee  has  nofcnhmenced 
construction  of  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  ft 
D2. 

6  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4017-009. 

c.  Date  filed:  May  9, 1990. 

d.  Applicant  City  of  Pittsburgh, 
Pennsylvania  (Licensee)  Pittsburgh 
Water  and  Sewer  Authority 
(Transferee). 

e.  Name  of  Project  Allegheny  River 
Locks  and  Dam  No.  2. 

f.  Location:  On  the  Allegheny  River  in 
Allegheny  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  tederaiPowet 
Act  16  U.S.C.  791(a)-626(r). 

h.  Applicant  Contact 
Ashley  C.  Schannauer,  Assistant  City 
Solicitor,  Department  of  Law,  City 


of  Pittsburgh.  313  City-County 
Building.  Pittsburgh,  PA  15219.  (412) 
255-2009 
George  W.  Jacoby,  Esquire,  Jacoby  ft 
Cheswick.  1208  Manor  Complex.  564 
Forbes  Avenue,  Pittsburgh,  PA 
15219. 
i.  FERC  Contact  Michael  Dees  (202) 
357-0807. 
j.  Comment  Date:  September  24, 1490. 
k.  Description  of  Project  On  May  9, 
199a  the  licensee  and  transferee  filed  a 
joint  application  to  transfer  the  license 
for  the  Allegheny  River  Lock  and  Dam 
Project  No.  4017.  The  proposed  transfer 
will  not  result  in  any  change  in  the 
project  The  transferee  states  that  it 
would  comply  with  all  terms  and 
conditions  of  the  license.  The  purpose  of 
the  transfer  is  to  facilitate  the  financing 
of  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4914-006. 

c.  Date  filed:  July  6, 1990. 

d.  Applicant  Hammermill  Paper 
Company. 

e.  Name  of  Project  Nicolet  Paper 
Company  Dam  Project 

f.  Location:  On  the  Fox  River,  in  the 
City  of  DePere,  in  Brown  Coimty, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  William  J. 
Madden,  Jr.,  Esquire,  Bishop,  Cook. 
Purceil,  and  Reynolds,  1400  L  Street 
NW,  Washington,  DC  20005-3502,  (202) 
371-5700. 

i.  FERC  Contact  Mary  C  Golato  (202) 
357-0804. 

j.  Comment  Date:  September  24, 1990. 

k.  Description  of  Project  Hammermill 
Paper  Company  proposes  to  transfer  the 
license  for  the  Nicolet  Paper  Company 
Dam  Project  No.  4914  to  International 
Paper  Company  as  part  of  a  merger 
between  the  two  parties,  which  took 
effect  on  November  10, 1986. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

8  a.  Type  of  Application:  Surrender  of 
License. 

h.  Project  No.:  6866-007. 
c  Date  filed:  July  16. 1990. 

d.  Applicant  Brookfield  Power 
Company,  Ltd. 

e.  Name  of  Project  Oliverian  Brook 
Project 

f.  Location:  On  Oliverian  Brook,  in 
Grafton  County,  New  Hampshire. 

g.  Filed  Pursuant  to;  Federal  Power 
Act  16  U.S.C  791(a)-625(r). 

h.  Applicant  Contact  Mr.  Richard  A.    . 
Mauser,  760  Governor's  Road, 
Brookfield,  NH  03872,  (603)  522-3427. 


i.  FERC  Contact  Michael  Dees  (202) 
357-0807. 

j.  Comment  Date:  September  27, 198a 

k.  Description  of  Project  On  July  29. 
1986,  a  license  was  issued  to  construct 
operate  and  maintain  the  Oliverian 
Brook  Project  No.  8888.  The  project 
would  consist  of:  (a)  a  weir-intake 
structure.^th  a  maximum  height  of  four 
feet  and  a  length  of  36  feet  and  utilizing 
2-foot-high  drop  flashboards:  (b)  a 
proposed  small  reservoir  with  negligible 
storage  capadty  at  468  feet  m.s.l.;  (c) 
two  4-foot-diameter  steel  penstocks 
approximately  300  feet  long;  (d)  a 
powerhouse  to  contain  an  installed 
generating  capadty  of  450  kW;  (e)  the 
0.48-4iV  generator  leads;  (f)  the  0.48/ 
12.5-kV,  500^ VA  transformer  bank;  (g) 
a  450-foot-long,  12.5  kV  transmission 
line;  and  (h)  appurtenant  facilities.  The 
deadline  to  start  project  construction 
was  extended  to  July  1, 1990  on  March 
30, 1988,  and  has  now  expired. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
and  D2. 

9  a.  Type  of  Application:  License 
Application— ^inal  Amendment 

b.  Project  No.  9705-001. 

c.  Date  filed:  December  23, 1985,  Final 
Amendment  filed  May  13, 1990. 

d.  Applicant  Bakers  Falls 
Corporation. 

e.  Name  of  Project  Hudson  Falls 
Project 

f.  Location:  On  the  Hudson  River  in 
Saratoga,  Washington,  and  Warren 
Counties,  New  York. 

g.  Filed  Pursuant  to.-  Federal  Power 
Act  16  U.S.C.  7?l(a)-B25(r). 

h.  Applicant  Contact  Mr.  Sanford  L 
Hartman,  Bakers  Falls  Corporation,  420 
Lexington  Avenue,  Suite  440,  New  Yoric 
NY  10170,  (212)  986-0440. 

i.  FERC  Contact  Robert  Bell  (202) 
357-080a 

j.  Comment  Date:  October  12, 1990. 

k.  Description  of  Project  The  revised 
project  would  consist  of:  (1)  the  existing 
1,660-foot-long  concrete  gravity  dam 
varying  in  height  from  12  feet  to  20  feet; 
(2)  a  reservoir  having  a  surface  area  of 
220  acres  with  a  storage  capadty  of  410 
acre-feet  and  a  normal  water  surface 
elevation  of  207  feet  msl;  (4)  a  proposed 
intake;  (5)  the  existing  Moreau  Power 
Canal;  (6)  a  proposed  125-foot-long,  21- 
foot-diameter  reinforced  concrete  power 
intake;  (7)  a  proposed  powerhouse 
containing  2  generating  tmits  having  a 
total  insUlled  capadty  of  38,600  kW;  (8) 
a  proposed  tailrace;  (9)  a  proposed 
3,500-foot-long,  115  kV  transmission  line: 
and  (10)  appurtenant  facilities.  The 
existing  facilitiq^  are  owned  by  Niagara 
Mohawk  Power  Corporation.  "The 
applicant  estimates  the  average  annual 
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gemntion  would  be  20,500,000  kWh. 
The  energy  generated  would  be  edd  to 
Niagara  Mohawk  Power  Corporation, 

L  Tbia  notice  idso  consists  of  the 
following  stottdaed  paragraphs:  B.  C 
andDl. 

10  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Av>sc<  No.:  10558.001. 

c  Date  filed:  December  14. 1089. 

d.  Applicant  Kenneth  M.  Grover. 

e.  Name  of  Project  Tuck  Tape  Project 

f.  Location:  On  tfie  Flshkill  Creek  in 
Dutcheu  County,  New  Yoric. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  igea  Federal  Power  Act  16  U.S.C 
791  (a)-825(r). 

h.  Applicant  Contact  Kenneth  M. 
Grover,  P.O.  Box  538,  Croton  Falla 
Executive  Paric,  Croton  Falls,  NY  10519. 
(914)  277-aooa 

L  FERC  Contact  Robert  BelL  (2IIZ) 
357-0806. 

j.  Comment  Date:  September  24, 19W. 

k.  Description  of  Project  The 
proposed  pn^ect  would  consist  o^  (1) 
An  existjnjg  135-foot-long.  14-foot-hi^ 
quarried  stone  and  concrete  dam;  (2) 
installation  of  24oot-high  flashboards; 
(3)  a  reservoir  having  a  surface  area  3.5 
acres  with  negligible  storage  and  a 
normal  water  surface  elevation  of  76 
feet  msl;  (4)  an  existing  intake;  (5)  an 
existing  18-foot-long,  7-foot-diameter 
penstock;  (6]  an  existing  powerhouse 
containing  one  new  generating  unit  with 
a  rated  capacity  of  350  kW;  (7)  the 
existing  tailrace;  (8)  an  existinjg  2.3-kV 
transmission  line;  and  (9)  appurtenant 
facilities.  The  estimated  average  energy 
generation  is  estimated  to  be  1,740,000 
kWh  and  would  be  sold  to  a  local  utility. 

1.  This  aotice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  D3a. 

11a.  Type  of  Filing:  Minor  License. 

b.  Project  Noj  10a27-00a 
,  c,  Dote /V/ed:  May  2, 1990 

d.  A/^licant  Scott  D.  Heiner. 

e.  Name  of  Project  Salt  River 
Hydroelectric  Power  PlojecL 

f.  Location:  On  the  Salt  River  in 
Lincoln  County,  Wyoming  and 
Bonneville  County,  Idaha 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791  (a)-825(r). 

h.  Applicant  Contact  Scott  D.  Heiner, 
612  Beech  Avenue,  Kemmerer,  Wyoming 
83101,  (207)  27e-624& 

i.  Commission  Contact  Nanzo  T. 
Coley.  (202)  357-084a 

L  Comment  Date:  November  1, 1990i 
Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existii^  13,800-foot-long.  15-fbot-hi^ 
earth-lined  inlet  canal,  which  receives 
water  directly  from  the  Salt  Riven  (2)  an 
existing  50-foot-long,  36L25-fbot-wide,  10- 
foot-hi^  concrete  inlet  headgate;  (3) 


two  existing  44-foot-long.  5-foot- 
diameter  penstocks  and  cne  proposed 
44-foot-long.  5-foot-diameter  penstock; 
(4)  an  existing  powerhouse  containing 
two  existing  generating  units  rated  at 
300  kW  eadi  and  one  proposed 
generating  unit  rated  at  500  kW;  (5)  an 
existing  50-foot-long  tailrace;  (6)  a 
proposed  100-foot-long,  2,500  volt 
transmission  line:  and  (7)  appiulenant 
facilities.  The  estimated  average  annual 
generation  for  the  project  is  7,350,000 
kWh. 

L  Purpose  of  Inject  Power  produced 
at  the  project  will  be  sold  to  a  local 
utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

a.  Type  of  Application:  Minor  License. 

b.  Project  No.:  10934-000. 

c.  Date  filed:  May  4, 1990. 

d.  Applicant:  William  Ruger,  Jr. 

e.  Name  of  Project  Sugar  River  II 
Project. 

f.  Location:  On  the  Sugar  River  in 
Sullivan  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  Mr.  WilUam  B. 
Ruger,  Jr.,  P.O.  Box  293,  Newport,  NH 
03773,  (603)  863-3300. 

i.  FERC  Contact  Robert  W.  Bell,  (202) 
357-0806. 
*■  j.  Comment  Date:  October  12, 198a 

k.  Description  of  Project  The 
Proposed  project  would  consist  of:  (1)  a 
proposed  42-foot-long,  6-foot-high 
reinforced  concrete  dam;  (2)  an 
impoundment  having  a  surface  area  of 
0.37  acres  with  negligible  storage  and  a 
water  surface  elevation  of  822  msl;  (3)  a 
proposed  22-foot-wide  rectangular 
intake:  (4)  a  proposed  trapezoidal  eaplh 
unlined  canal  400  feet  long  with  a 
bottom  width  of  5  feet  and  a  top  width 
of  25  feet;  (5)  an  existing  9-foot-deep,  20- 
foot-wide  and  400-foot-long  canal;  (6)  an 
existing  250-foot-long,  7-foot-dlameter 
concrete  penstock;  (7)  an  existing 
powerhouse  containing  1  generating  unit 
with  an  installed  capacity  (rf  200  kW;  (8) 
an  existing  75-foot-long  4.16-kV 
transmission  line;  and  (9)  appurtenant 
facilities.  The  applicant  owns  the 
existing  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  650,000  kWh.  The  energy 
generated  by  this  project  would  be  sold 
to  a  local  utility.  "Hie  applicant  is 
seeking  benefits  under  section  210  of  the 
Public  Utility  Regulatory  Policies  Ad 

1.  This  notice  also  consists  of  the    «. 
following  standard  paragraphs:  A3,  A9. 
B,C  andDl. 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10938-OOa 

c.  Date  filed-  May  21, 199a 


d.  Applicant  Public  Resmirce 
Development  Associates. 

e.  Name  of  Project  Grays  Landing 
Project 

f.  Location:  On  the  Monongahela 
River  in  Greene  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power  . 
Act  16  U.S.C  791  (a)-625(r). 

h.  Applicant  Contact  Mr.  Donald  W. 
McKee,  Public  Resource  Development 
Associates,  217  Scott  Drive, 
Monroeville,  PA  15146,  (404)  659-7319. 

i.  FERC  Contact  Robert  Bell,  (202) 

357-oeoa 

j.  Comment  Date:  October  18, 1990. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
proposed  U.S.  Corps  of  Engineers  Grays 
LaiidingiJam  and  impouniLnent  and 
/would  consist  of:  1)  a  proposed 
headrace  channel  around  the  west 
abutment  of  the  spillway:  (2)  a  proposed 
intake  stmctore,  (3)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
6.700  kW;  (4)  a  proposed  tailrace 
channel;  (5)  a  proposed  transmission 
line;  and  (6)  appurtenant  facilities.  The 
proposed  project  would  have  an  average 
aimual  generation  of  34,000,000  kWb. 
The  studies  would  cost  $70,000. 

1.  Purpose  of  Project  All  project 
energy  generated  would  be  sold  to  a 
local  ut^ty. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7, 
A9,  Aia  B,  C  and  D2. 

14a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10944-OOa 

c.  Date  filed-  June  5, 1990. 

d.  Applicant  Portland  General 
Electric  Company. 

e.  Name  of  Project  Cripple  Creek. 

f.  Location:  In  Mount  Hood  National 
Forest  on  Cripple  Creek,  in  Clackamas 
Coimty,  Oregon.  Township  6  S  Range  6 
E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825{r). 

h.  Applicant  Contact  Ms.  Peggy  Y. 
Fowler,  Portland  General  Electric 
Company,  121  SW  Salmon  Street, 
Portland.  OR  97204.  (503)  464-8401. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  357-357-0848. 

j.  Comment  Date:  October  18, 199a 

k.  Description  of  Project  The 
proposed  project  would  be  an 
amendment  to  the  existing  Oak  Grove 
Project  No.  135  and  consist  of:  (1)  a  10- 
foot-high  dam;  (2)  a  24-inch-diameter, 
3,60fV-foot-long  penstock.  This  would 
enable  the  Oak  Grove  project  to 
increase  its  capacity  by  3,000  kW  and  its 
aimual  generation  by  approximately 
5,400  MWh.  No  new  access  road  will  be 
needed  to  conduct  the  studies.  The 
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applicant  esttmaltoa  th^  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $200,000. 

L  Purpose  of  Ptageotc  Pm\ect  power 
would  be  used  by  the  applicants. 

m.  This  aotice  also>  amsiats  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AiaB,C.  andOa. 

15a.  Type  of  Appliaatiottz  Preliminaiy 
Permit. 

b.  ProjecLNa.-1004B-f)tiy 
.    c.  Date  filed:  June  7,  isn. 

d.  Applicant  Weeden's  Hydro. 

,e.  Name  of  Project  West  Cady  Creek. 

f.  Location:  In  the  Saoqualmie— Mi 
Baker  National  Forest  on  West  Cady 
Creek,  in  Snohomish  County, 
Washington.  Township  28  N  Range  12  E. 

g.  Filed  Bursuant  tai  Federal  Power 
Act  16  U.iC  791(a)-625(t). 

h.  Applicant  Contact  Mr.  Arthur 
Weeden,  14450  NE  23th  Place.  Suite  118, 
Bellevue,  WA  98007,  (206)  881-7626. 

i.  FERC  Contact  Michael  Spencer  at 
(202)357-0846. 

j.  Comment  Date:  October  18, 1000. 

k.  Description  of  Project  The 
'   proposed  project  would  consist  of:  (1)  a 
10-foot-high  concrete  dam  at  elevation 
2,360  feet  (msl);  (2)  a  6>foot-diameter, 
3.2-mile-long  penstoclc  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
capacity  of  10.500  kW  an  estimated 
%  average  annual  generation  of  10.5  GWh; 
(4)  an  18-mile-long  transmission  line; 
and  (5)  a  4-mile-long  access  toad  to  the 
powerhouse.  No  new  access  road  will 
be  needed  to  conduct  the  studies.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $200,000. 

1.  Purpose  of  Project  noject  power 
would  be  sold.  | 

m.  This  notice  alsd  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  end  D2 

16a.  Type  of  AppliGOtion:  Conduit 
Exemption.  | 

b.  Project  No.:  1004EM100. 

c.  Date  filed:  June  8,'  1990. 

d.  Applicant  City  of  Longmont 
Colorado. 

e.  Name  of  AT)/ect.*longmont 
Hydroelectric  Plant. 

f.  Laxition:  On  the  City  of  Lemgmont 
water  supply  system. 

g.  FiledPursuant  to:  Sectnn  30  of  the 
Federal  Power  Act.  18U.S.C.  823(s^ 

h.  Apfdiautt  Contact  Me.  Karl  F. 
Kumli,.tn,  Kcassa,  Lindbobn.  Kimdl  ft 
Madsen,  3050  BrocdwKy,  SaMe20e, 
Boulder,  CO  80304,.  (303)  442'2X5a 

i.  FEBC  Contact  Ml  Jamee  Ebnter, 
(20^357-0048. 

j.  ComiaemtData:  October  IZ  isa 

k.  Deacr^ftioa  ofPnJBBtzVM  exialfaig 
project  consists.  o£  {\\  a  comiactiun  to  a 
30-iiidi  diameter  steel  water  oappi^ 
penatod«.(2)«  21rfaaibwide,  OKlaot-laiig 


poweihoase  eaHlalntag  two  generatfng 
units  rated  at  308  KW  smA  {KoducHig  an 
average  annua)  oafpst  of  4.94  GWT^  and 
(3)  a  concrete  tnni^  tai^^e  leading  to 
a  30-inch-diaraeter  water  supply 
pipeline. 

L  Purpose  ofPtvject  The  plant  is  used 
for  baae  load  power  generation. 

m.  This  notice-also  consists  of  the 
following  stmidard  paragraphs:  B,  C, 
and  DM}. 

17b  Type  ofFTliag:  Prelimineiy 
Pensil: 

b.  Brtgect  No:  nBKMXRX 

c.  Date  filed:  Jane  11, 199a 

d.  Applicant-  Cascade  River  Hydro. 

e.  Name  of  Project  Black  Credk 
Projest 

LLoeatiort  On  Black  Creek  in 
Snohonsh  Cotntyi  WasfaingfoB. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  la U.S.C  7tt(»>-825fr). 

h^pplicant  Contact  Bill  E.  Covin, 
1422-1 30th  Avenue  NJE^  Bellevue, 
Wasbtngton  98005,  (206)  455-0234. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  357-0840. 

j.  Comment  Dote:  October  IS,  1090. 

k.  Descriptioa  of  Project  The 
proposed  project  would  be  located 
most^  within  Mt  Baker-Snoqnabnic 
National  Forest  and  would  consist  tA:  (1) 
a  proposed  10-foot-hi^  50-foot-long 
diversion  dam;  (2)  a  proposed  11,400- 
foot-IoBg,  2-foot-dianieter  penstock;  (3)  a 
proposed  powerhouse  containing  one 
generating  unit  rated  1.9  MW;  (4)  a 
proposed  tailrace;  (5)  a  proposed  21- 
mile-long,  34.5-kV  transmission  line; 
and  (6)  appurtenant  facilities.  The 
estimated  average  aiuHial  energy  ou^t 
for  the  prefect  is  7,900,000  KWh.  The 
applicant  estimates  the  cost  of  the  vtoik 
to  be  performed  under  ihe  preliminery 
permit  at  $300,000. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  Puget 
Sound  Power  and  Light  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
AO,  AlO,  B,  C,  and  D2. 

18a.  Type  of  Application:  Preliminary 
Pennit 

h.  Project  No.:  VJ3^-(X3Q, 

c.  Date  filed:  June  13, 1990. 

d.  Applicant  Nooksack  River  Hydro. 

e.  Name  ofPn^'ect  Clearwater  Creek. 

f.  Location:  On  Clearwater  Creek,  in 
Whatcom  County,  Washington. 
Township  38  N  Rmge  6  E. 

g.  Piled  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(8}-825(r). 

h.  Applicant  CotOact  Bitt  E.  Covin, 
Hydm  West  Group,  Inc.,  1422 — ^130th 
Avenue  NE,  Bellevue,  WA.  9800&  (200) 
455^0234. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  357-0846. 

j.  Comment  Date:  Novnaber  1.19001 


k.  Deseriptfan  ofRvject  The 
proposed  project  would  consist  on  (1)  a 
15-foot-higfa  concrete  dam;  (2)  a  63-inch- 
diameter,  •,800-fbot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  6,500  kW  and  an 
estimated  average  aimiiai  generation  of 
25  GWh;  (4)  a  12-mile-long  transmissioa 
line:  and  (5)  access  roads  with  a  total 
length  of  500  feet  to  service  the 
powerhouse  and  diversion  sites. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studiea  to 
be  conducted  under  the  preliminAry 
permit  would  be  $300,000. 

L  Purpose  of  Project  Inject  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  Aia  E  C  and  D2. 

19a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10953-000. 

c.  Date  filed:  June  13, 1990. 

d.  Applicant  Washington  Hydro 
Development  Company. 

e.  Name  of  Project  Mill  Creek, 

f.  Location:  On  Mill  Creek,  in  Sk^t 
County,  WashingtfMO.  Township  3&N 
Range  7  E. 

g.  FiledPursuant  to:  Federal  Power 
Act  16  U.&C  791(a)-825(r}. 

h.  Applicant  Contact  Bill  E.  Covin. 
Hydro  West  Group.  Inc.,  1422— 130di 
Avenue  NE..  Bellevue,  WA.  98005,  (208) 
45S-0234. 

i.  FERC  Contact  Michael  ^KBcer  at 
(202)  357-0846. 

J.  Gnn/nent  ZTofe.*  October  18;  IfiOOL 

k.  Description  of  Project  The 
proposed  project  woold  consist  6L  (1)  a 
13-foot-high  concrete  dam;  (2)  a  30-iBdi- 
diameter,  0,700-fbot-long  penstock;  (3)  a 
powniiouse  containing  one  generathi^ 
unit  with  a  capacity  of  4,200  kW  and  an 
estimated  average  aimual  generatioa  of 
15.8  GWh:  (4)  a  10-mile-long 
transmisaion  line;  and  (5)  access  roada 
with  a  total  Imgth  of  2,700  feet  to 
service  the  powerhouse  and  diversion 
sites. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimetea  that  the  cost  of  the  studies  to 
be  conducted  under  the  preiiminary 
permit  would  be  $300,000. 

1.  Pjrpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  AT", 
A9,  AlO,  B,  C  and  D2. 

20a.  7>pe  of  i^pp/icotron.*  Preliminary 
Permit 

b.  Project  No.:  10956-000. 

c.  Date^eA  fune  13, 1990: 

d.  Applicant  Washington  Hy(fro 
Development  Company. 
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e.  Name  of  Project  Park  Grade. 

f.  Location:  In  Mount  Baker  National 
Forest,  on  Park  Creek,  in  Whatcom 
County,  Washington.  Township  38  N 
Range  8£. 

g.  Filed  Punuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-82S(r). 

h.  Applicant  Contact  BiU  E.  Covin. 
Hydro  West  Group,  Inc..  1422-130th 
Avenue  NE.,  Bellevue,  WA  98005.  (206) 
45S-0234. 

i.  FERC  Contact-  Michael  Spencer  at 
(202)  357-0646. 

t  Comment  Date:  October  28, 199a 
Description  of  Project  The 
proposed  project  would  consist  o£  (1)  a 
13-foot-high  concrete  dam:  (2)  a  54-inch> 
diameter,  12,000-foot-long  penstock:  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  6,500  kW  and  an, 
estimated  average  annual  generation  of 
25  GWh:  (4)  a  9.25-mile-long 
transmission  line;  and  (5)  access  roads 
with  a  total  length  of  10,000  feet  to 
service  the  powerhouse  and  diversion 
sites. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $300,00a 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  77775  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  Aia  AC.  and  D2. 

21a.  Typt^Application:  Preliminary 
Permit 

b.  Project  No.:  10959-000. 

c.  Date  filed:  June  18, 199a 

d.  Applicant  Clinton  Pumped  Storage 
Corporation. 

e.  Name  of  Project  Lyon  Mountain 
Water  Power  Project 

f.  Location:  On  Brandy  Brook,  in  the 
town  of  Dannemora,  in  Clinton  County. 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.G.  791(a)-825{r). 

h.  Applicant  Contact  Mr.  Ingolf 
Hermann,  Independent  Hydro 
Developers.  1000  Shelard  Parkway — 
Suite  404,  Minneapolis,  MN  5542a 

L  FERC  Contact  Maly  C  Galato  (tag), 
(202)  357-0804. 

t  Comment  Date:  October  12, 1990. 
Description  of  Project  The 
proposed  project  would  consist  i>f  the 
following  facilities:  (1)  a  new>fOD-foot- 
long  circular  embankment  forming  the 
upper  reservoir  for  the  project  (2)  an  18- 
inch-dia'neter,  reinforced  concrete 
penstock  connecting  the  upper  reservoir 
with  the  underground  poweriiouse:  (3) 
an  underground,  reinforced  concrete 
poweriiouse  constructed  at  an 
approximate  elevation  of  400  feet  mean 
sea  level  and  housing  two  250-megawatt 
generating  units:  (4)  a  lower  reservoir 
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that  would  use  the/ existing  features  of 
the  Lyon  Mountain  iron  mine;  (5)  a  2^^ 
mile-long  transmission  line 
interconnecting  with  an  existing  230- 
kilovolt  transmission  fadlity:  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  657  gigawatthours,  and  that 
the  cost  of  the  studies  would  be 
approximately  $850,000.  Part  of  the 
project  lands  are  owned  by  the  town  of 
Dannemora.  The  applicant  proposes  to 
conduct  a  geotechnical  study  to  identify 
major  formations  and  geologic  features 
within  the  project  boundary.  Several 
borings  would  be  located  at  the 
powerhouse  and  penstock.  However,  the 
borings  would  be  located  at  areas  which 
are  accessible  from  existing  roadways 
or  those  which  would  cause  minimal 
environmental  disturbance. 

1.  fhis  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

22a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10963-000. 

c.  Date  filed:  June  22, 1990. 

d.  Applicant  Portland  General 
Electric  Company. 

e.  Name  of  Project  South  Fork  Cripple 
Creek. 

f.  Location:  In  Mount  Hood  National 
Forest  on  South  Fork  Cripple  Creek,  in 
Clackamas  County,  Oregon.  Township  5 
S  Range  6  E 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

L  Applicant  Contact  Ms.  Peggy  Y. 
Fowler,  Portland  General  Electric 
Company.  121  SW  Salmon  Street 
Portland.  OR  97204.  (503)  464-8401. 

L  FERC  Contact  Michael  Spencer  at 
(202)  357-0846. 

L  Comment  Date:  October  18. 1990. 
Description  of  Project  The 
proposed  project  would  be  an 
amendment  to  the  existing  Oak  Grove 
Project  No.  135  and  consist  of:  (1)  an  10- 
foot-high  dam:  (2)  a  15-inch-diameter. 
1,000-foot-long  penstock.  This  would 
enable  the  Oak  Grove  project  to 
increase  its  capacity  by  600  kW  and  its 
annual  generation  by  approximately 
1,577  MWh. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $200,000. 

L  Purpose  of  Project  Project  power 
wotdd  be  used  by  the  applicant 

m.  This  notice  also  consists  of  the 
follomng  standard  paragraphs:  AS,  A7. 
A9^ia^  C,  and  D2. 

y23a.  Type  of  Application:  Prelindnary 
Pjbrmit 

b.  Project  No.:  10964-Ooa 

c.  Date  filed:  June  22, 199a 


d.  Applicant  Portland  General 
Electric  Company. 

e.  Name  of  Project  Bull  Creek. 

f.  Location:  In  Mount  Hood  National 
Forest  on  Bull  Creek,  in  Clackamas 
County.  Oregon.  Township  5  S  Range  8 
E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)p425(r). 

h.  Applicant  Contact  Ms.  Peggy  Y. 
Fowler,  Portland  General  Electric 
Company.  121  SW  Sahnon  Street 
Portland,  OR  97204.  (503)  464-8401. 

L  FERC  Contact  Michael  Spencer  at 
(202)  357-064a 

).  Comment  Date:  October  18, 1990. 

k.  Description  of  Project  The 
proposed  project  would  be  an 
amendment  to  the  existing  Oak  Grove 
Project  No.  135  and  consist  of:  (1)  an  5- 
foot-high  dam:  and  (2)  a  8-inch-diameter, 
1,000-foot-long  penstock.  This  would 
enable  the  Oak  Grove  project  to 
increase  ite  cecity  by  180  kW  and  ite 
annual  generation  by  approximately 
262.8  MWh. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $77,000. 

L  Purpose  of  Project  Project  power 
would  be  used  by  the  applicant 

ra.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  Aia  B,  C  and  D2. 

24  a<  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10966-000. 

c.  Date  filed'  July  3, 1990. 

d.  Applicant  Washington  Hydro 
Development  Company. 

e.  Name  of  Project  Pressentin  Creek. 

f.  Location:  In  Mount  Baker  National 
Forest  on  Pressentin  Creek,  in  Skagit 
County,  Washington.  Township  35  N 
Range  8  E. 

g.  Filed  Pursuant  to:  Federal  Power  < 
Act  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact  Mr.  Bill  E. 
Covin,  Hydro  West  Group,  Inc.,  1422 — 
130th  Avenue  NE,  Bellevue,  WA  98005. 
(202)  455-0234. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  357-064a 

j.  Comment  Date:  October  18, 199a 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
two  10-foot-high  concrete  dams,  one  on 
Pressentin  Creek  and  one  on  an 
unnamed  tributary;  (2)  a  48-inch- 
diameter,  20,000-foot-long  penstock:  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  10,300  kW  and  an 
estimated  average  annual  generation  of 
40  GWh;  (4)  a  12.S-mile-long 
transmission  line;  (5)  a  12,900-foot-long 
access  road  to  service  the  diversion  site; 
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and  (6^  a  20IVfcwtTlong  traor-ta  aaniam 
the  poMrerfaausa. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  T3ieapf>Ucani 
estimates  that  the  cost  of  the  stadiea  to 
be  conducted  under  the  preliminaqf 
permit  wouMbe  $300jOOO. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,.  A7, 
A9,  Aia  B,  C  and  02. 

25  a.  Type  of  AppUcati'on:  Conduit 
Exemption. 

b.  Project  No.:  lOSfTiF^XJO. 

c.  Date  filed:  July  16, 1990. 

d.  Applicant  Denver  Etoard  of  Water 
Commissioners. 

e.  Name  of  Project:  HiHcrest 
Hydroelectric  Project 

f  .  Location:  On  conduit  27  of  the 
Hillcrest  Reservoir  and  Pumping  statloiu 
in  Denver  County,  Colorado. 

g.  Filed  Pursuant  to:  Section  408  of  tiw 
Energy  Security  Act  of  1980  tlO  U.S.C 
27(n  and  2708  as  amended). 

h.  Applicant  Contact  Mr.  Jeffiney 
Stevens,  Black  and  Veatch,  1400  South 
Potomac  Street  Suite  200,  Amtira,  CO 
80012,  Telephone:  (303)  671-420a 

i.  FERC  Contact  Mr.  William  Roy- 
Harrison,  (202)  357-0B45. 

j.  Comment  Date:  October  18, 1980. 

k.  Description  of  Project  The 
proposed  project  would  use  the  existing 
coniduit  27  of  the  Denver  Board  of  Water 
Conanssioner*'  domestic  water 
distribution  system,  and  would  consist 
of  a  powerhouse  containing  a  generating 
.unit  with  a  rated  capacity  of  2MW.  The 
average  umual  energy  generation  would 
be  12,300,000  kWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9r 
B,  CandD3B. 

a.  Type  of  ApplicfOitaK  Prdimiiiary 
Permit 

b.  Project  No.:  10974-000. 

c.  Date  filed:  July  23, 19ga 

d.  Applicant  Southeastern  Hydko- 
Powec,  Inc. 

e.  Name  of  Project:  Tar  River  Hydh> 
Prdject 

L  Location:  On  the  Tar  River  in  Nash 
County,  North  Carolkm. 

g.  Filed  Pursuant  to:  Federal  Peer  Act 
16  U.S.C.  791  (e)-82Slr). 

h.  Applicant  Contact  Chasles  Bl 
Mierek,  5250  Chf ton-Glendale  Road. 
Spartaobutg,  SC  29302-0211.  (803)  579- 
4405. 

i.  FERC  Contact  Ed  Lee  [2Q2)  357- 
0809. 

j.  Comiaent  Date:  October  18^  IOOQl 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
the  exiating  8GO-foot-!long,and.4a-Coot- 
high  concrete  dam;  (2)  existing  1,400- 
acre  reservoir;  (3)  a.  propesed.  intake 


structure;  (4)  •  new  eonoete 
powerhouse  houeing-  a  aia^  j/manltag 
unit  for  a  total  instilled  capoity  of.  1.900 
kMT,  [Si.  a  proposed  taikaeet  (6)  •  now 
17.44iV  or  equivalent  traa«niasion.linei 
and  (7)  apimrtenaat  fadlitiee.  The 
AppUcwt  estimatee  that  the  avoage 
annual  geBwation  would  be  7.S  GWh. 
The  site  is  owned  by  the  City  of  Rocky 
Mount.  NorA  Carolina.  The  Appticant 
proposes  that  all  power  generated  wttl 
be  sold  to  a  local  utility  company. 

Applicant  estbnates  that  the  ooet  of 
the  work  ta  be  performed  under  te 
terms  of  the  pennit  wonld  be  ^5,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7» 
A9,AiaB,aandD2. 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  1097»-<XMX 

c.  DetaFJIedrJuir  2ft  1990. 

d.  AppUcoRt  Alleghany  Cotuity. 
Virginia., 

e.  Noma  of  Project  Gathri^ifydzo 
Project 

f.  Location:  On  the  Jaduon  River  ia 
Alleghany,  County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C  791  (a>-&25(r). 

h.  Applicant  Contact  Macon  C 
Sammoas,  Jr.,  County  Adminiatraitor, 
P.O  Box  917,  Covington,  VA2442B,  (703) 
692-4818. 

i.  FERC  Contact  Ed  Lee  (tag)  (202) 
357-O80a 

j.  CommealDate:  Septeniber  27, 199a 

k.  Competing  Application:  Project  no. 
10920-000.  Date  Filed:  April  2. 1990 
Notice  Comment  Date:  June  27, 190a 

1.  Description  of  Project  The 
applicant  proposes  to  utilize  an  existing 
dam  under  the  jurisdictioa  of  the  U.S. 
Army  Corps  of  Engineers.  The  proposed 
project  would  consist  of:  (1)  an  intake 
towen  (2)  a  powerhouse  containing  two 
2-MW  generating  unite  for  an  installed 
capacity  cf  4  MW;  (3)  a  a4S0-foot-bnft 
46-kV  transmission  line:  and  (4) 
appurtenant  facilities.  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  terma  of  the  permit 
would  be  $lQaQOO  and  diat  the  project 
average  annual  energy  output  would  be 
19.5  GWh.  Energy  produced  at  the 
project  would  be  sold  to  BA.R.C 
Electric  Coopetative  or  another  local 
utility  company. 

m.  This  notice  also'consists  of  the 
following  staadard  paragraphs:  Aft  A9, 
AiaaC.8ndD2. 

28  a.  Type  of  Application:  Prdiminary 
Permit 

h.  Project  Na:  1Q(^&-Q0a 

c.  Date  Filed:  July  27, 199ft 

d.  Applicant  North  Unit  Izrigatiea 
District, 

%^NammofProJ0cL  Wickiup  Pawier 
Project. 


t  LaeolKMir  At  the  existtny  Boioatt  of 
RedamatiaR  WtakiapOan  and 
Reservoir  on  the  Deschutes  River  ooar 
Bbnd  ia  Dee^utee  Coimty,  Qregoa. 

g.  Piled  Parsatuit  tat  Fedeid  Power 
Act  I&USjC.  7ai(a)-82a(r). 

h.  CaatactPersoK  Mr.  Harold  V. 
Schonndcar,  20Z4  NW  Beach  Street 
Madras.  OR  97T41,  (503)  475-3625. 

L /ERCGoniact- Ms.  Julie  Beint  (aa8> 
357-0639. 

j.  Coimnettt  Date:  October  26, 199a 

k.  Descrqjtion  of  Project  The 
proposed  project  would  consist  of:  (1)  > 
90-Jndi-diameter,  TV^foot-hsng  steel 
penstock  end  ■  98-inch-diameter,  67- 
foot-long  steei  penstock  connected  to 
existing  otitlet  works  and  cuiiveiging 
into  a  single  120-inch-diameter,  2t-foot- 
long  penstock;  (Z)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  ^7,000  kW;  (3)  a  38-foat 
wide  concrete  tailrace;  and  (4)  a  9.1- 
mile-long  transmission  line.  The 
applicant  estimates  the  average  arnnul 
energy  production  to  be  26.1  GWh  and 
the  cost  of  tfie  work  to  be  performed 
imder  the  preliminary  permit  to  be 
$30,000. 

1.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  a  local  power 
company. 

m.  This  notice  ako  consists  of  the 
following  paragraphs:  A5,  A7,  A9,  Aia 
B,  CandDZ. 

Standard  Paragrapho 

A3.  Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  oi 
before  the  specified  comment  date  Cor 
the  particular  application,  a  competing 
development  af^lication.  or  a  notice  of 
intent  \o  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  appUcatiaa  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commissioa  on  or  before  the  specified 
comment  date  for  the  particular 
applicatieB  (see  18  CFR  436). 
Submission  of  a  timely  notice  of  intent 
allotvft  an  interested  person  ts  file  die 
competing  preliminary  permit 
application  no  Latar  than  30  days  after 
the  specified  comment  date  for  the 
particular  applkalion.  A  mmpotiaf 
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preUminaiy  pennit  aiylication  must 
onforni  with  18  CFR  4J0(bKl)  and  (9) 
uid4.3& 

A7.  Preliminaiy  Parmit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  q>ecified  comment  date  for 
the  particular  application,  either  a 
competing  devekqunent  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
applicati(m  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particidar 

application.  A  conqMting  license  

application  must  conform  with  18  CFR 
4ii30(b)(l)  and  (9)  and  4.S& 

A8.  Preliminary  Permit— Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  tfie  due  date  for 
filing  competing  preliminary  pennit  and 
development  applications  or  notices  of 
intent  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  at  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  pennit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  witib  18  CFR 
4.30(bKl)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statenient  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

Aia  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  woric  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  stuiUes,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  appUcation  to  construct 
and  operate  the  project 

E  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  si^nyt 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  die 
requirements  of  the  Rules  of  Practice 


and  Procedure,  18  CFR  385Jia  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
'•COMI'ETING  APPUCATION". 
TROTEST",  "MOTION  TO 
INTERVQ<IF',  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  i^ch  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N£,  Washington,  D.C  2042&  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission.  Room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control 
navigation,  inigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  punuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeolofical  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  16  U.S.C  Section 


8251(b).  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  bom  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D3a.  Agency  Comments — ^The  U.S. 
Hsh  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ie8)  are  required, 
for  the  purposes  set  forth  in  section  408 
of  the  Energy  Security  Act  of  1980,  to  file 
within  60  days  frt>m  die  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have     • 
none.  Other  Federal,  state  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
%vith  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  subtantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
bom  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— The 
Commission  requests  that  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
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Fish  and  Game  ageiK:y({e»),  for  the 
purposes  set  forth  in  section  408  of  tile 
EnCT^  Security  Act  of  1980.  file  within 
4Sday»bimthe  date  of  issuance  of  thia 
notice  appropriats  tem»  and  conditions 
to  protect  any  fish  and  wiidliia 
resources  or  to  odMiwise  cany  out  the 
provisisns  of  the  Fish  and  Wildlife 
Coocdteatien  Act  General  conmuntK 
concerning  the  project  aai  its  resautccs 
are  requested:  however,  specific  teran 
and  CGuaditicsia  to  be  mchided  a*  a 
condition  of  exemption  must  be  dearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period.,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  state  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  otiier 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confhted  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed:  to  hove  no 
comments.  One  copy  of  an  agencys 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  August  ZS,  1990.  Washington,  DC. 

Secretary. 

(FH  Doc.  90-20662  Filf  d  8-31-90;  8:45  am] 

BILUm  COOK  S717-eHi 


[Oocket  Nosk  CP90-2002-019.  a/a/.] 

Northwest  Pipelna  Corporation,  et  at. 
Natural  Gas  Cartifloate  Rlings 

Take  notice  that  the  following  filings 
have  been  made  wiii  the  Commission: 

1.  Noctkwmt  PipdiavCorp. 

[Docket  No.  CP90-2019-000] 
August  24. 1990. 

Take  notice  that  on  August  20. 1990. 
Northwest  Ptpe&ne  Coiporatian 
(Northwest),  295  Chipeta  Way.  Sah  Lake 
City,  Utah  84108.  filed  in  Docket  Na 
CPgo-2019-000  a  recfuest  pnrsaatf  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CBl  157^05)  forauliiaiization  to 
construct  and  operate  a  new  delivery 
meter,  to  be  named  the  Q^unbia 
Aluminum  Meter,  in  Klicldtat  Couaty. 
Washington  foi  the  delivery  of 
transportation  gaa  to  the  Columbia 
AluBunum  Corpotalto»  (Colinnbia 
Aluminimi)  under  Northwests  blanfcat 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Conmnsston  and  open  to  pubBc 
inspecticn. 

Northwest  states  that  Cbluaibi* 
Alunnnum  presently  purchases  natural 
gas  on  tfie  spet-nmritet  usd  arranges  for 
Northwest  and  Northwest  Natural  G€rs 
Compaay  (Northwest  Natural},  » loeaT 
dMtributioa  conpany,  to  provide 
transportation  service  to  ils  plant. 
Northwest  trwisports  and  drivers  gas  to 
Northwest  Natural  at  the  John  D^  Dam 
Meter  Station  in  KHckitat  County, 
Washington.  Northwest  Natural  then 
transports  the  gas  through  a  5  J  mile 
segment  of  its  distribution  pipeline  firoa 
the  meter  station  to  Columbia 
Alumiman's  plant 

Northwest  farther  states  that 
Columbia  Alnmimna  baa  requested  a 
direct  delivery  connection  bom 
Northwest  which  woi^  be  located 
adjacent  to  Northwest's  existing  ]6bn. 
Day  Dam  Meter  Station  in  KUckitat 
County,  Washington  capable  of 
delivering  up  to  300,000  MMBtus 
annually  to  pipeline  facilities  to  be 
constructed  by  Columbia  Aluminum  as 
part  of  its  nonjurisdictional  plant 
facilities.  Northwest  asserts  liiat  this 
requested  new  delivery  meter  would 
provide  Columbia  Aluminum  with  an 
economic  alternative  to  the 
transportation  service  currently 
provided  by  Northwest  Natural. 
Columbia  Aluminum  would  save 
approximately  $320,000  annually  in 
transportation  charges  by  Northwest 
Natural,  it  is  stated. 

Northwest  estim^es  initial  azmual 
and  peak  day  vohunes  to  be  197,000 
NAlBtu  and  750  KiMBtu,  respectively. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2  ?^^l^^^^»^^n  Nat\iral  Gas  Co- 

[Oecket  Na  CP90-2010-000) 
August  23, 1990. 

Take  notice  that  on  August  17, 1990. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CPOO-2010-000  a  request  pursuant  to 
-  S  157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(la  CFR  157 JOS)  for  authonzstion  to 
construct  install  and  operate  pressure 
regulators  and  appurtenant  facilities  and 
reduce  the  delivery  jwesaure  at  aa 
existing  delivery  point  for  a»  existbig 
customer  under  Southern's  Uanket 
certificates  issued  in  Docket  No.  CP8^ 
406-000  pursuant  to  section  7  of  the 
Natural  Gaa  Act  all  as^  nuue  fiilly  sat 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  it  provides 
natural  gas  service  to  the  City  of 


Claxton;  Georgia  (Claxton)  at  the 
delivery  point  located  near  Mile  Post 
59.106  on  Southern's  Savannah  Lateral 
line  in  Geoiiea  Military  Districts 
Effin^am  County.  Georgia.  Southern 
states  further  that  due  to  numecuus 
operational  problems,  Claxton  has 
requested  yiaikSoitthefBr  construct  at  tha 
delivery  point  replacement  facilities 
consisting  of  pressure  regulators  and 
appurtenant  equipment  on  Southern's 
existing  meter  site. 

AdditionaDy.  Southern  states  that 
Claxton  has  requested  that  Soutbera 
decrease  the  contract  delivery  pressure 
from  mainline  pressvire  to  300  psig 
contract  deBvery  pressure  as  specified 
in  &dubit  A  to  Uie  Service  A^eement 
This  decrease  in  presaiue.  it  is  said, 
would  not  result  in  any  change  in 
Qaxtoa's  contract  demand  and  is 
permitted  by  section  3  of  the  General 
Terms  and  Conditions  contained  in 
Southern's  FERC  Gas  TariS,  Sixth 
Revised  Volusas  No.  1. 

Southern  states  the  construction  of 
new  facilities  and  revision  of  tha 
delivery  presssre  would  improve 
operational  e^iciency  and  would 
enhance  Claxton's  ability  to  provide 
reliable  service. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Co. 

[Docket  No.  CPgO-2027-0001 
August  21, 1990. 

Take  notice  that  ob  August  21. 1990. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street  P.O.  Box  1188. 
Houston,  Texas  77251-1188,  filed  in 
Dedcet  No.  CP90-2027-000  a  pri<v  notice 
request  pursuant  to  §}  17.205  and 
157.216  of  the  Commission's  Regdatians 
under  the  Natural  Gas  Act  for  g^ 
authorization  to  abandon  certam  sales 
facilities  previously  used  to  provide 
natural  gas  sesvics  to  Wfaitr  Packing 
Company  (White  Packing),  an  end-user, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  w^  theComnrission  and  open  to 
public  inspectisB. 

FGT  proposes  to  abandon  by  sale  to 
West  Florida  Natural  Gas  Company 
(West  Florida)  approximately  0.6  mile  of 
6-inch  and  420  feet  of  2-inch  lateral  and 
to  abandon  tha  related  White  Packing 
meter  station  and  appurtenant  fr^ilities. 
llie  fadiities  sre  located  in  Marion 
Coonty,  Florida  FGT  states  that  White 
Packing  has  moved  from  the  property. 

FGT  states  that  the  laterals  would  be 
sold  to  West  Florida  for  future  use.  and 
the  remaining  reusable  facilities  would 
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be  returned  to  inventoty.  FGT  states 
that  the  proposal  would  not  result  in  any 
abandonment  of  service  to  any  of  FGTs 
existing  customers. 

Comment  date:  October  9, 1900,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Eastani  Transmission  Co. 

[Docket  Na  CP90-2n8-000] 
August  21198a 

Take  notice  that  on  August  20. 1990. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  Post  Office 
Box  2521.  Houston.  Texas  77252-2521, 
filed  in  Docket  No.  CP90-2018-000  a 
request  pursuant  to  S 1 157.205  and 
284.223  of  the  Commission's  R^ulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  die  Natural  Gas  Policy  Act 
(18  CFR  284.223)  fot  authorization  to 
transport  natural  gas  for  FEC  M ariceting. 
Inc.  (FEC).  a  broker  of  natural  gas,  under 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP88-136-000.  as 
amended  in  Docket  No.  CPBa-136-007, 
pursuant  to  section  7,  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  widi  the 
Commission  and  open  to  public 
inspection. 


Texas  Eastern  proposes  to  transport 
up  to  200.000  MK^tu  of  natural  gas 
equivalent  per  day  on  an  intemfptible 
basis  on  behalf  of  FEC  pursuant  to  a 
transportation  agreement  dated  April  23, 
1990.  between  Texas  Eastern  and  FEC 
Texas  Eastern  would  receive  the  gas  at 
existing  receipt  points  on  its  system  and 
deliver  equivalent  volumes,  less 
applicable  shrinkage,  at  existing 
delivery  points  on  its  systems  in 
Louisiana,  Illinois,  Tennessee. 
Pennsylvania.  Indiana  and  New  York. 

Texas  Eastern  states  that  the 
estimated  daily  and  annual  quantities 
would  be  200.000  MMBtu  and  73,000^)00 
MMBtu.  respectively,  Service  under 
1 284.223(a)  commenced  on  June  14, 
1990,  as  reported  in  Docket  No.  ST90- 
3796-OOa  it  is  stated. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Equitrans,  Inc.  and  Afidwestem  Gas 
Transmission  Co. 

[Docket  Noe.  CP90-201S-OOa  CPQO-ZOlft-OOO 
and  CP9O-2017-000] 
August  24, 199a 


Take  notice  that  on  August  20, 1990, 
the  above  listed  companies  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  |  i  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natiual  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

A  summary  of  each  transportation 
service  which  includes  the  shippers 
identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(s),  the 
delivery  point(s),  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  under 
§  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  Theee  prior  notice  request*  are  not 
conaolidated. 


Oodm  No.  (data 

ApfMcmt 

Shippw  nsfTM 

Paokday' 

annual 

Pointe  ol 

Start  up  data,  rata 
schadula 

FMatad  dnnkets  > 

otMQ 

livOvipv 

Oatwery 

CP90-2015-000 
(8-20.«n 

CP90-201 6-000 
(8-20-80) 

CPSO-201 7-000 
(6-2040) 

EquNransInc 

MkAwaalani  Qaa 
Tranamiaalon 
Company. 

UUmmmGM 
Tranamiiaion 
Conip«V. 

WyMft  Ctoctnc 
APoww 
Company. 

Unicorp  Energy. 
Inc. 

Entrada 

19.862 

19J82 

3.667.500 

100.000OI 

10O.000Ot 

35.500,00001 

150,00001 

150.000OI 
54,750.00001 

PA 

Off-Shora  LA  «  TX 
LA.  TX  MA.  NY, 
NJ.  MS.  PA,  WV, 
TN.  CT.  NH.  W 
AL.KY.OH. 

TKIUSiPA. _.. 

PA „ 

IN.  «,  TN.  PA.  TX 
LA.MS.CT.AL. 
AR.MI.WI.IA. 
MA.OK.WV. 

H,  IN.  Ma  PA.  KY. 
LA.  OK  MA.  KY. 
TN. 

7-19-90.  FTS 

7-k-90,  IT 

7-1-90.  IT 

CP86-553-000. 
ST90-4244-000 

CP90-1 74-000, 
ST9O-4150-O00 

CP90-1 74-000, 
ST90-412S-O00 

Corporation. 

>  OuanMiaa  am  ahown  in  MMBtu  unlaaa  oSMTwiaa  mdtealed. 

•  Tha  CP  dockal  cotreeponda  to  appicanfa  Mankat  tranaportation  oertHicata.  N  an  ST  docket  ia  ahown,  iZOday  traneportation  servica  was  reported  in  it 


•.  Nortfann  Natural  Gas  Co.  and 
Colorado  Interstate  Gas  Co. 

[Docket  Noa.  CP9a-2O31-00a  (3>g0-2(»2-O00 
and  CP90-2O3»-O00] 

August  24,  i9ea 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  prior  notice 
requests  pursuant  to  It  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  imder  the 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  requests  that 


are  on  file  with  the  Commissionadd 
open  to  public  inspection.' 

'Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
tmder  Section  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  Applicant  and  is 


*  These  prior  notice  tequeets  are  not. 
consolidated. 


summarized  in  the  attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  woidd  be  provided 
tmder  an  executed  transportation 
agreement  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedides. 

Comment  dote:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant:,  Northern  Natural  Gas 
Company,  1400  Smith  Street  r.O.  Box 
1188,  Houston.  TX  77251-18&  I 

Blanket  Certificate  Issued  in  Docket' 
No.  CP88-435-000. 


Piteai  Regifr  /  VoL  55,  No.  in  /  Ttteiiiy.  September  i.  IMT  /  Notter' 


Docket  No.  (data  mad) 

avo.  annual 

PaMaaf 

Start^Maiato 

fliii  mint 

neceipv 

Dalvary 

CP90^203t-000  (18.22- 

Eren<3asMskaan0.1nc... 

iOttiOSO 

375,000 

i62.soaooo 

20,000 

1ff,600 

7,300.000 

vwH  Iff 

t«*r- 

7-0646  ir-t 

8-01-90  FT-1 

aT90-9040-000. 

90) 
CP90-2032-000  (8-22- 

OfMwioTX 

TJt 

ST90-4248-O0a 

90) 

■  QuantMiaa  are  sho«*n  In  WMOto  unleaa  offtanwise  indicated. 

■  H  an  ST  docket  ia  ihawn,  120-day  tranaportation  service  was  reported  in  K. 


^pUcant:  Colorado  Interstate  Gas 
Compuiy,  Post  Office  Box  1087, 
Colorado  Springs,  CO  80944. 


Blanket  Certificate  Issued  in  Docket 
No.  CP8&-589-000. 


Docket  Na  (date  Ned) 

Shipper  name 

Payday* 
awg.  annual 

Pomtaof 

Start  updtate  rate 

Related  '  dockets 

Receipt 

Detvery 

CP90-2033-000       (8-22- 

Grand  Valley  Gas  Compa- 
ny. 

10.000 

5.000 

1.750.000 

WY 

WY K.    

5-25-90  TI-1 

ST90-3285-000. 

90) 

'Quantities  are  shown  In  Mcf  unless  otherwise  indKatod. 


7.  Texas  Gas  Transntission  Crap. 

[Docket  No.  CP90-202S-paO] 
August  24, 199a  -J  I 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Street  Owensboi^,  Kentucky 
42301,  (Applicant)  filed  in  the  above- 
referenced  docket  a  prior  notice  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natwal  gas  on  behalf  of  a 
shipper  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-686-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  folly  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-d8y  transactions 
imder  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragaph  G 
at  the  end  of  this  notice. 
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Docket  No.  (date  filed) 

II 
\  Shipper  name 

Peak  day 
average 

day 
annual 
MMBtu 

Receipt  points 

Delivery  pointa . 

Contract  date  rate 
achedute  service  type 

Rotated  docket,  start  up 
data 

CP90-202S-000  (8-21- 

□rect  Gas  Supply 
Corporatkm. 

25.000 

1.000 

365.000 

Varioua 

Various .j^: 

rrintemiptfcle 

ST90-4181  7-26-90 

90) 

8.  Panhandle 


Eastern  Pi] 


[pa  Line  Co. 


[Docket  No.  C:P90-1978r«00] 
August  24, 1990. 

Take  notice  that  on  August  14, 1990, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77001.  filed  in  Docket  No.  CPQO- 
1978-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  pipeline  facilities  located  in 
Wyoming,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  seeks  to 
abandon  and  transfer  ownership  to 
Phillips  66  Natural  Gas  Company 


(Phillips]  Panhandle's  Powder  River 
System  located  in  Campbell.  Converse, 
Weston,  and  Johnson  Counties, 
Wyoming,  including:  (1)  30  compressor 
station  sites  with  a  total  of 
approximately  31,559  compressor 
horsepower,  (2)  approximately  369  miles 
of  pipeline  and  appurtenant  facilities, 
operating  and  maintenance  equipment, 
spare  i>art8  and  inventory.  All  facilities 
abandimed  by  Panhandle  will  remain  in 
place  for  the  continued  use  by  Phillips,  it 
is  stated. 

Panhandl^asserts  that  it  woidd 
significanUy  reduce  its  operating  costs 
without  detriment  to  its  sales  customers 
by  transferring  ownership  of  the  Powder 
River  System  to  I^illips.  Panhandle 
avers  that  the  proposed  transfer  of 


ownership  would  result  in  cost-of- 
service  savings  of  $4,000,000.  Panhandle 
states  that  it  would  retain  its  ability  to 
purchase  gas  at  the  tailgate  of  the 
Douglas  Plant  to 'meet  its  customer's 
future  needs  if  required. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Natural  Gas  Pipeline  Ca  of  America 

[Docket  Nos.  CPgO-2037-OOa  CP90-2038-aoa 
CPgO-2039-000  and  CP80-aiNO-QQO) 

August  24, 1990. 

Take  notice  that  on  August  23, 1990, 
Natural  Gas  Pipeline  Company  of 
America,  701  East  22nd  Street  Lombard, 
Illinois  60148,  (Natural),  filed  in  die 
above-referenced  dockets  prior  notice 


Fadwil  ftegbtet  /  Vol.  BS.  No.  171  /  Tuesday.  September  4.  1990  /  Notices 


requests  pursuant  to  Sf  157.205  and 
284.223  6fthe  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-582-00a  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 


widi  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 


•  TheM  prior  notice  requests  are  not 
consolidated. 


service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Coounission's 
Regulations,  has  been  provided  by 
Natural  aad  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 


Dockflt  No.  (dated  «a«0 


CP90-2037-000  (S-23- 
90) 

CP90-203S-000  (8-23- 
90) 

a>90-2e39-000  (8-23- 
90) 

.  CP90-2040-000  (8-23- 
90) 


SNpfMT  fwiM  (type) 


Calaipflar  Inc.  (Enc^ 

UMf). 


Company  (Entf-uter). 

Hadaon  Gaa  Systema, 
Inc.  itAmMtei). 

VcloriaQas 
Corporation 
(Mwltelar). 


Paakdiy 
svaraQa  day 
annual  . 
MMBtu 


8,000 

8.000 

2.920.000 

5.000 

5.000 

1325.000 

50.000 

30.000 

10.950.000 

20.000 

10.000 

3.650.000 


Racoipt  pointa 


LA.Il,TX.... 

LVTX 

Varioua 

r 

TX.OK.LA.. 


Delivary  points 


ILTX.... 

AH 

Varioua.. 


Contract  data  rata 

achaduto  sarvica 

typ« 


IA,IUTX.IA. 


V17-90FTSRrm. 
5-1fr-90  FTS  Rnn . 


6-22-90  ITS 
Intwruptibto. 

10-17-89  ITS 

I  I  a  I  1  ■     11  iTfci  I  n 

mtefrupoDW. 


Ralatad  dockat, 
start  up  date 


ST90-4031-000  7- 
1-90 

ST90-41 17-000  7- 
1-90 

ST9(M121-O00  7- 
1-90 

ST90-4048-000  6- 
29-90 


10.  Southern  Natural  Gas  Co. 
Transcontinental  Gas  Pipe  Une  Corp. 
Southern  Natural  Gas  Co.  and  Colorado 
Interstate  Gas  Co. 

IDocket  Nos.  CP9O-2O12-O0a  CPgO-2014-OOa 
CPgO-2020-000  and  CPgO-2021-000] 

August  24, 1990. 

Take  notice  that  Southern  Natural 
Gas  Company.  P.O.  Box  2563, 
Birmingham,  Alabdma  35202-2563, 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston. 
Texas  77251,  and  Colorado  Interstate 
Gas  Company,  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944  (Applicants), 


filed  in  the  above-referenced  dockets 
prior  notice  requests  piirsuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
316-000  and  Docket  No.  CP88-328-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspectioiL*  / 

*  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
niunbers  of  the  120-day  transactions 
imder  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Na  (data  Wed) 

Peak  day 
annual 

Receipt  poMa  > 

Contract  data  rate 

Rotated  docket 
startHjpdate 

CP90^201 2-000  (8-17- 
90) 

CP90-2020-000  (8-20- 
90) 

CP90-201 4-000  (8-20- 
90) 

CP90-2021-000  (8-20- 

Tancan  Natual  Gaa 
Company. 

Conanadatad  Fuel 

Cantran  Corporation  ...»^.. 

Enfon  Qaa  Mariwting. 
Inc. 

•50.000 

10.000 

3.650.000 

•25.000 

25.000 

9.125.000 

« 1.200.000 

50.000 

438.000.000 

•25.000 

10.000 

3.660.000 

OTX,  OLA.  TX  LA,  MS, 
AL 

OTX.  OLA,  LA,  MS.  AL„. 

Various .. 

WYi 

GA...„    -.:_ 

6/20/90  IT 

6/20/90  IT 

ST90-3645.  6/21/ 
90 

ST90-3889.  6/22/ 

OTX.  OLA.  LA.  MS.  TX... 
WY ™ 

6/5/90  IT 

90 
ST90-3766.  6/28/ 

6/8/90  rr-i 

ST90-3523,  6^10/ 

90) 

90 

'  OfCthora  Louiiins  snd 
•Maaaurad  in  MMBTU 

•  MaMwad  in  MMB 

*  Maasurad  ki  dl  aquivalanL 
■  Maasurad  m  Md. 


ai*  ahown  aa  OLA  and  OTX. 
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Standard  Paragraphs 

F.  Any  person  desirftig  to  be  heard  or 
make  any  protest  withreteence  to  said 
filing  should  on  or  before  me  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules,   i 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
^  jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duty  given. 

Under  the  procedure  herein  provided 
-for,  lutless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  diall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  ■  protest  U  a 
protest  is  filed  and  not  withdrawn 
witluB  30  days  after  the  time  allowed  for 
filing  a  pBotcst,  the  instant  rei^iest  shaU 
be  treated  as  an  applLcatioa  fot 


authorization  piusuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Caahell, 

Secretary. 

|FR  Doc.  90-20656  Filed  8-31-90;  8:45  am] 

aHUNQ  coos  t717-01-M 


[Docket  No.  Tino-13-22-000) 

CNG  Transmission  Corp^  Proposad 
Changes  in  FERC  Gas  Tariff 

August  27, 1990. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  August  22. 
1990,  pursuant  to  section  4  of  the 
Natiu-al  Gas  Act,  the  Stipulation  and 
Agreement  approved  by  the  Commission 
on  October  6, 1989,  in  Docket  Nosl 
RP88-217,  et  oL  and  9  12.9  of  the 
General  Terms  and  Conditions  of  CNG's 
FERC  Gas  Tariff,  1  filed  six  (6)  copies  of 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

First  Revised  Sheet  No.  40 
First  Revised  Sheet  Na  44 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  47 
First  Revised  Sheet  No.  48 
Second  Revised  Sheet  No.  48 
First  Revised  Sheet  No.  52 

The  tariff  sheets  are  proposed  to 
become  effective  on  the  date  indicated 
on  each  tariff  sheet 

The  purpose  of  the  filing  is  'to  flow 
through  changes  in  take-or-pay  costs 
allocated  to  CNG  by  its  pipeline 
suppliers. 

Copies  of  this  filing  were  served  upon 
CNG's  customers  as  well  as  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  September 
4. 1900.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  fHe 
with  the  Commission  and  ace  available 
for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  90-20661  rJeda-Sl-OO;  8:45  am{ 
I  COOS  srir-sMi 
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Request  for  Wahrar,  lUd  LouialaM  Qa» 

COw 

August  27,  'gso. 

Take  notice  that  on  August  17, 1990 
pursuant  to  section  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  284.212.  Mid 
Louisiana  Gas  Company  (*lkfid 
Louisiana"]  filed  a  request  for  waiver  of 
S  154.303  of  the  Commission's 
Regulations,  18  CFR  154.303. 

Mid  Louisiana  states  that  tmder 
,  S  154.303(e)  of  the  Commission's 
Regulations  requires  that  at  least  30 
days  prior  to  the  expiration  of  36  months 
after  the  effective  date  of  its  previously 
approved  base  tariff  rates,  a  pipeline  is 
required  to  file  tariff  sheets  restating  its 
rates  to  establish  new  base  tariff  rates. 
Mid  Louisiana's  previously  approved 
base  tariff  rates  are  to  expire  September 
1, 1990.  Accordingly,  its  restated  base 
tariff  rates  were  required  to  be  filed  on 
or  before  August  1. 1990.  Mid  Louisiana 
requests  waiver  to  permit  it  to  file 
restated  base  tariff  rates  less  than  30 
days  before  the  expiration  of  its 
previously  approved  base  tariff  rates.    . 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  September  17, 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cathell. 
Secretary. 
[FR  Doc.  90-20660  Filed  8-^1-90;  8:45  am] 
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[Docket  Nos.  CP86-578-«3^  CF8»>174*> 
OOiantf  CP90-203-002} 

Northwaat  Pipaloa  Cdrp;  Propoaad 
Cttanga  in  Sarvica  Agraamanta 

August  27, 1990. 

Take  notice  that  on  August  22, 1990, 
Northwest  Pipeline  Corporetion 
("Northwesf)  tendered  for  filing  and 
acceptance  new  Service  Agreements 
imder  Rate  Schedules  ODL-1  and  DS-1. 


V 
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to  be  effective  October  1, 190B.  between 
Northwest  and  Cascade  Natural  Gat 
Corp^  Qty  of  Buckley.  Qty  of 
Ellenabu^  City  of  Enumdaw,  Greeley 
Gaa  Company,  Intermountain  Gaa 
Company,  Northwest  Natural  Gat 
Company.  Utah  Gat  Service  Company. 
Wathington  Natural  Gat  Company, 
Wathington  Water  Pown  Company 
Western  Gas  Supply  Company  and 
Wyoming  Industrial  Gas  Company. 

Northwest  states  that  the  above- 
mentioned  Service  Agreements  were 
revised  to  (1)  change  it  firm  sales 
tervicet  for  certain  of  its  existing  Rate 
Sdiedule  ODL-1  and  DS-1  sales 
customers,  and  (2)  incorporate  a  gas 
inventory  charge  (GIC)  and  associated 
transportation  within  sales  contract 
demand  services.  Northwest  requests  an 
effective  date  of  October  1, 1980  for  the 
tendered  Service  Agreements. 

Northwest  has  also  tendered  a 
Termination  of  Service  Agreement  for 
DS-1  Service  to  Rocky  Mountain 
Natural  Gas  Company,  and  for  ODL-1 
Service  to  Paiute  Pipeline  Company,  Inc. 
(successor  in  interest  to  Southwest  Gas 
Company),  pursuant  to  permission 
granted  by  the  Commission  in  Opinion 
No.  344. 

A  copy  of  this  filing  has  been  mailed 
to  the  parties  listed  above. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE^  Washington 
DC  20428.  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  4. 1990.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loi*  D.  CashaD, 
Secntary. 

(FR  Doc  90-20057  Hied  8-31-00;  8:45  am] 
I  oooc  srir-si-M 


(Docket  No.  TM91-1-41-000] 

Pihite  PtpdncCct  CtMno#  In  AnmMl 
CtMrgtAdHittfiMfit 

August  27, 1900 

Take  notice  that  on  August  21, 1990. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  die 


following  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff:  « 

OrigbialVolimwNal 

Fifteenth  Revised  Sheet  No.  10 
Oilslaal  VohuBt  Na  1-A ' 

Seventh  Revised  Sheet  No.  10 


\ 


Paiute  states  that  the  purpose  of  said 
filing  is  to  revise  its  annual  charge 
adjustment  surcharge  in  order  to  recover 
die  Commission's  annual  chaises  for  the 
1990  fiscal  year. 

Paiute  has  requested  that  the 
Commission  accept  its  tariff  sheets  to  ' 
become  effective  October  1, 1990. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
tales  customers  and  affected  state 
regulatory  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NK,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Alf  such  motions  or  protests 
should  be  filed  on  or  before  September 
4. 1990.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  pepson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the'  Commission  and  are  available 
for  inspection. 
Lois  D.  CisbeiL 
Secretary. 

[FR  Doc.  90-20658  Filed  8-31-00;  8:45  am] 
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[Docket  Noe.  RPS8-27-024.  RP88-264-020 
andRP8t-138-009] 

Umtod  Om  Pip*  Un*  Co^  Tariff  FUing 

August  27. 1090. 

Take  notice  that  on  August  21, 1990. 
United  Gas  Pipe  Line  Company  (United) 
submitted  for  filing  the  following  tariff 
theets  as  part  of  its  FERC  Gas  Tariff 
and  certain  working  papers  in  response 
to  the  Commission's  June  19. 1990  Order 
Qune  19. 1990  Order)  and  the  Notice 
Granting  Partial  Extension  of  Time 
issued  August  0. 1990.  in  this  proceeding. 

Flitl  Revised  VohuM  Na  1 

Effective  April  1, 1989. 

Fourth  Reviaed  Sheet  No.  4-G.l 
Fourth  Revised  Sheet  No.  4-H 
Fourth  Revised  Sheet  No.  4-1 
Fourth  Revised  Sheet  No.  4-} 
Fourth  Reviaed  Sheet  Na  4-K 
Fourtb  Reviled  Sheet  No.  4-L- 


SMOod  Reviaad  Vohiraa  Na  1 

Effective  November  30, 1989. 

Second  Revised  Sheet  No.  4] 
First  Revised  Sheet  No.  4J.1 
First  Revised  Sheet  No.  41.2 
First  Revised  Sheet  No.  4).3 
First  Revised  Sheet  No.  41.4 
nrst  Revised  Sheet  No.  41.5 
First  Revised  Sheet  No.  41.6 
First  Revised  Sheet  No.  4).7 

United  states  that  the  filing  will  be 
served  upon  all  parties  listed  on  the 
official  service  list  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street,  NE.  Washington,  DC. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
regulations.  All  such  motions  of  protest 
should  be  filed  on  or  before  September 
4.1990. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJiy  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene  in  accordance  with  the 
Commission's  Regulations.  Copies  of 
this  filing  are  on  file  with  the  * 

Commission  and  are  also  available  at 
United's  office  in  Houston.  Texas  and 
are  available  for  public  inspection. 

LoisCCashdl 

Secretary. 

[FR  Doc.  90-20509  Filed  8-31-90;  8:45  am] 
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Offico  of  Hearings  and  Appaals       * 

Proposed  Implementation  of  Special 
Rafund  Procedurss 

AOINCY:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

action:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMAIIY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  modifications 
to  the  proposed  procedures  for 
disbursement  of  $1,187,500,  plus  accrued 
interest,  obtained  by  the  DOE  under  the 
tehns  of  a  consent  order  entered  into 
with  Time  Oil  Company.  The  DOE  has 
tentatively  determined  that  injured  Time 
Oil  customers  should  be  given  an 
opportimity  to  submit  claims  for  direct 
restitution  before  any  remaining  funds 
are  distributed  for  indirect  restitution  in 
accordance  with  the  terms  of  that 
consent  order.  ...  -  .--.•■.  ■ 
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DATIS  AND  AOONCSSCS:  CoffiOMllts  must 
be  filed  in  depticate  within  30  days  af 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals^ 
Department  of  Energy,  lOOO 
Ind^>endence  Avenue,  SW.. 
Washington.  DC  20585.  All  comments 
should  display  a  reCerence  to  case 
number  ICEF-0129. 
RM  niRTMER  MFOMMTION  COMTACT: 

Thomas  O.  Mann.  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenoe,  SW. 
Washington.  DC  20385,  (202)  586-2094 
(Mann);  586-2383  (Khirfeld). 
SUPPLEMENTAIIV  MrOIIMATNMi:  lo     , 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Dedsion  and  Order  set  out 
below.  The  Proposed  Dedsion  and 
Order  sets  forth  the  procedures  that  die 
DOE  has  tentatively  formulated  to 
distribute  funds  obtained  from  Hme  Oil 
Company  (Time).  The  funds  are  being 
held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE. 

The  DOE  and  Time  entered  into  a 
December  13, 1982  consent  order  that 
resolved,  with  speciflc  exertions,  all 
civil  and  administrative  disputes 
regarding  Time's  compliance  with  the 
DOE's  price  and  allocation  regidations. 
As  explained  in  the  Proposed  Decision 
and  Order,  the  Time  consent  order 
identifies  one  injured  purchaser  to 
receive  direct  restiteticHi.  and  seven 
states  which  are  designated  to  receive 
the  remainder  of  the  funds  for  indirect 
restitution  to  dtizena  of  these  states. 
Since  this  Consent  Order  was  issued 
before  the  enactment  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA).  such  funds  could 
be  distributed  directly  to  the  named 
recipients  without  use  of  DOE's  Subpart 
V  refund  regulations.  15  U.S.C. 
4501(c)(3).  Nevertheless,  in  view  of  the 
unique  circumstances  of  this  case,  we 
are  proposing  that  all  injured  Time 
customers  be  permitted  to  file  refund 
claims  before  any  unclaimed  monies  are 
distributed.  When  the  seven  designated 
states  receive  their  funds  for  indirect 
restitution,  they  will  be  subject  to 
OHA's  "second-stage"  refund 
procedures. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  |m)eedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submisrions. 
Comments  must  be  submitted  within  30 
days  of  publication  at  this  notice  in  the 
Federal  Register  an4  riiotrid  be  sent  tti 
the  sddress  set  forth  at  the  beginning  of 


this  notice.  AU  comments  Kseived  i» 
this  proceeding  will  be  available  fior 
public  kispecti(»  between  die  boors  of  1 
p.Bb  and  5  p jb.,  Moaday  dmmgh  Ftuiay, . 
except  federal  hobdajw,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  bcated  in  room 
lE-234, 1000  Independence  AveBue, 
SW..  Wasfaingtan,  DC  20SIS. 

Dated:  August  27, 1990. 
George  B.  Btazaay. 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Ordor  of  ttio 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedurea 

August  27, 1990. 

Name  of  Petitioner:  Time  Oil 
Company. 

Date  of  Filing:  AprU  18. 1989. 

Case  Number  KEF-0129. 

On  April  18, 1989,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
Petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  requesting  that  the  OtiA 
formulate  and  implement  procedures,  in 
accordance  with  the  provisions  of  10 
CFR  part  205,  subpart  V  (subpart  ).  for 
distributing  funds  obtained  through  the 
settlement  of  enforcement  proceedings 
brought  against  Time  Oil  Company 
(Time)  by  the  DOE. 

/.  Background 

During  the  period  August  20. 19^3 
through  January  27, 1981.  Time  was 
engaged  in  the  refining  of  crude  oil  end 
the  sale  of  refined  petroleum  products.  It 
was,  therefore,  a  "refiner"  as  that  term 
is  defined  in  10  CFR  212.31,  and  subject 
to  the  federal  petroleum  price  and 
allocation  regulations  in  existence  at 
that  time.  The  ERA  conducted  audits  of 
Time's  compliance  with  the  price  and 
allocation  regulations  during  that  period. 
During  and  as  a  result  of  those  audits, 
disputes  arose  between  Time  and  the 
DOE  concerning  the  firm's  compliance 
with  the  regulations,  some  of  which  led 
to  the  issuance  of  a  Notice  of  Probable 
Violation  to  Time  on  February  29, 198a 

In  order  to  avoid  protracted  and 
costly  litigation.  Time  and  the  DOE 
agreed  to  enter  into  a  consent  order, 
which  became  final  on  December  13, 
1982.  The  consent  order  resolved,  with 
certain  spedfied  exceptions,  all  dvil 
and  administrative  disputes  regarding 
Time's  compliance  with  the  regulations. 
Pursuant  to  the  settlement  agreement. 
Time  paid  the  DOE  $1,187,500  on 
December  22, 1982.  The  settlemMf 
agreement  funds  have  been  placed  in  an 
interest-haariag  escrow  accoimt 
maintained  by  the  Departmoit  oi  the 


distribstion  by  the 


Treasory  far  i 
DOE, 

In  its  Petition  fortfie  Imptementathm 
of  Spedal  Refund  Procedtu«s.  the  ERA 
states  that  it  was  able  lo  identify  a  claim 
of  the  Defense  Fuel  Supply  Center 
PPSC).  which  was  the  only  purdiaser 
of  jet  fuel  fitmi  Time  during  die  months 
selected  for  intense  audit.  Petition  at  2. 
The  consent  order  therefore  provides  for 
the  distribution  of  $325,000  to  the  DFSC 
In  addition,  the  consent  order  provides 
that  the  DC^  will  distribute  the 
remaining  amoimt  to  the  treasurers  of 
the  seven  states  within  which  Time  sold 
covered  products  during  the  period 
November  1973-January  1981. 
Washington.  Oregon,  California.  Idaho. 
Montana.  Nevada  and  Hawaii.  Id.  Each 
state's  portion  of  the  remSining  funds 
was  calculated  according  to  the  share  of 
Time's  total  volume  of  gasoline  sold  in 
that  state  during  the  relevant  period. 
The  ERA  requests  that  the  OHA 
establish  refimd  procedures  pursuant  to 
Subpart  V  for  the  distribution  of  the 
funds  that  have  been  obtained  fi*om 
Time  and  distribute  the  Time  money  in 
accordance  with  the  express  terms  of 
the  consent  order.  Id.  at  3. 

On  April  5. 1990.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PEK))  that 
established  tentative  procedures  for 
distributing  the  Time  funds.  The  PDO 
was  published  in  the  Federal  Register  on 
April  16. 1990  at  55  FR  14122.  >n  the 
PDO,  we  tentatively  determined  that  the 
DFSC  the  only  injured  purchaser  of 
Time  refined  petroleum  products 
identified  in  the  consent  order,  should 
receive  a  refund  in  the  indicated 
amount,  and  that  the  seven  states  would 
share  the  remainder  of  the  funds  in  the 
manner  suggested  in  the  consent  order. 

The  States  of  Oregon  and  Washington 
filed  the  only  comments  regarding  the 
proposed  procedures,  urging  OHA  to 
expedite  release  of  the  Time  funds. 
However,  we  have  reconsidered  the 
proposed  Time  refund  procedures,  and 
determined  that  they  should  be  modified 
in  two  respects.  First,  we  have 
concluded  that  it  would  be  more 
appropriate  at  this  point  to  allow  a 
claims  process  to  proceed.  This  will 
permit  injured  purchasers  of  Time 
refined  petroleum  products  who  were 
not  identified  in  the  1962  consent  order 
to  submit  daims  before  any  residual 
funds  are  distributed  to  the  seven  states. 
Second,  we  have  determined  that  the 
use  of  the  unclaimed  fimds  Which  are 
distributed  to  the  seven  states  for 
indirect  restitution  should  be  governed 
by  OHA's  "second-stage  refund 
procedores."  In  view  of  these  cfasnges. 
we  will  issoe  this  new  Proposed 
Dedsioii  and  Order  to  provide 
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interested  partiee  with  notice  and  an 
opportunity  to  conunent  on  the  modified 
lime  refund  procedures. 

n.  Reaaona  for  Reconsidering  Time 
Refund  Procedures 

There  are  a  number  of  unique  factors 
which  make  this  case  different  from 
other  subpart  V  refund  procedures.  As 
noted  above,  the  consent  order  involved 
dates  back  to  1S82.  before  the  enactment 
of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.  4501-07.  During  that 
eariy  period,  the  DOE  used  a  variety  of 
restitutionary  remedies  for  oil 
overcharges,  not  just  Subpart  V.  See 
IX)E  Rul^  1964-1. 49  FR  220S4  (May  25, 
1964).  The  Time  consent  order  is 
especially  unusual  in  its  vm  of  a  hybrid 
approach.  It  identified  the  DFSC  as  the 
sole  injured  Time  jet  fuel  customer  and 
eamuuked  $325,000  to  redress  that 
injury.  However,  it  failed  to  provide  any 
direct  restitution  for  other  injured  Time 
customers,  particularly  those  who 
brought  motor  gasoline,  the  firm's  other 
major  product  Instead,  the  consent 
order  skipped  that  step  altogether,  and 
designated  the  seven  states  to  receive 
all  remaining  Time  funds  as  indirect 
restitution  to  benefit  unidentified 
persons,  including  Time's  gasoline 
customers,  who  were  injured  by  the 
firm's  alleged  overcharges.  If  the  Time 
consent^  order  had  been  executed  after 
enactment  of  PODRA  in  October  1986, 
the  fitms's  other  customers,  including 
those  who  purchased  gasoline  from  tfie 
firm,  would  also  have  been  accorded  ap 
opportunity  to  file  claims  for  direct 
restitution  before  any  residual  funds 
could  be  distributed  to  the  states. 

Section  3002(c)(3)  of  PODRA  excludes, 
inter  alia,  from  its  mandatory  Subpart  V 
refund  distribution  scheme  any  cunount 
designated  in  a  DOE  consent  order  for 
disbursement  to  a  person  or  class  of 
persons,  if  the  consent  order  was  issued 
before  the  date  of  enactment  of  PODRA 
(October  21, 1966).  15  U.S.C  4S01(c)(3). 
The  legislative  history  of  this  provision 
makes  clear  that  the  exclusion  applies  in 
cases  where  funds  being  held  by  die 
DOE  have  been  designated  for 
disbursement  to  particular  individuals 
or  classes  of  person,  "either  as  direct  or 
indirect  restitution."  RR.  Conf.  Rep.  No. 
1012, 99th  Cong.,  2d  Sess..  reprinted  in 
1966  U.S.  Code  Cong.  &  Acfanin.  News 
3866. 387&  This  "grandfather  clause" 
was  designed  to  allow  the  courts  and 
the  IX)E  to  implement  orders  for 
restitution  to  identified  parties  that  were 
effective  prior  to  the  enactment  of 
PODRA  where  the  funds  were 
designated  for  specific  entities  but  not 
yet  distributed.  This  statutory  provisicm 
deariy  applies  to  the  Time  fiuads,  and 


thijs  the  ttse  of  subpart  V  is  not 
mandatory  here. 

Nevertheless,  if  we  were  to  implement 
the  refund  distribution  plan  precisely  as 
set  forth  in  the  consent  order,  it  is  clear 
that  a  group  of  injured  Time  gasoline 
customers  would  lose  the  opportunity  to 
file  claims  for  direct  restitution.  In  view 
of  the  current  statutory  refund  policy 
and  certain  factors  which  are  luiique  to 
this  particular  case,  injured  persons  who 
merit  direct  restitution  shoidd  be  given 
the  opportunity  to  claim  a  portion  of  the 
Time  funds  before  the  remaining  portion 
is  distributed  to  the  seven  states.  The 
unique  factors  in  this  case  are  as 
follows:  (1)  the  1962  consent  order 
singles  out  one  injured  purchaser  for 
direct  restitution;  (2)  no  effort  was  made 
when  the  consent  order  was  executed  to 
locate  any  other  of  Time's  injured 
purchasers;  and  (3)  Time  is  a  regional 
marketer  of  refined  products  whose 
other  injured  purchasers  can  be 
identified  so  that  they  may  also  submit 
claims  for  direct  restitution.  Therefore, 
although  we  are  not  required  to 
establish  the  Time  refund  proceedings 
under  subpart  V,  we  will  permit 
unidentified  purchasers  of  Time  refined 
petroleum  products  during  the  period  of 
price  controls  to  submit  applications  for 
refund. 

III.  Modified  Refund  Procedures 

As  indicated  above,  we  will 
implement  a  two-stage  refund  process 
by  which  the  DFSC,  and  purchasers  of 
Time  covered  products  other  than  jet 
fuel  during  the  period  August  20, 1973 
through  January  27, 1981  may  submit 
AppUcations  for  Refund  in  the  initial 
stage,  and  any  monies  remaining  after 
the  payment  of  all  valid  first-stage 
claims  will  be  remitted  to  the  seven 
states  in  the  proportional  shares 
specified  in  the  consent  order  for 
indirect  restitution  as  second-stage 
refunds.  From  our  experience  with 
Subpart  V  proceedings,  we  expect  that 
potential  applicants  generally  will  fall 
into  the  following  categories:  (1)  End- 
users;  (2)  regulated  entities,  such  as 
public  utilities,  and  cooperatives;  and  (3) 
refiners,  resellers  and  retailers 
(hereinafter  collectively  referred  to  as 
"reseUers"). 

A.  Claims  Based  Upon  Alleged 
Overcharges 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
Time  covered  products  during  the  refund 
period.  If  the  product  was  not  purchased 
directly  from  Time,  the  claimant  must 
establish  that  the  product  originated 
with  Hme.  Additionally,  a  reseller 
claimant,  except  one  who  chooses  to 


utilize  the  injury  presumptions  set  forth 
below,  will  be  required  to  make  a 
detailed  showing  that  it  was  injured  by 
Time's  alleged  overcharges.  This 
showing  will  generally  consist  of  two 
distinct  elements.  First,  a  reseller 
claimant  will  be  required  to  show  that  it 
had  "banks"  of  unrecouped  increased 
product  costs  in  excess  of  the  refund 
claimed.^  Second,  because  a  showing  of 
banked  costs  alone  is  not  sufficient  to 
establish  injury,  a  claimant  must  provide 
evidence  that  market  conditions 
precluded  it  bom  increasing  its  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
See  Vickers  Energy  Corp./Hutchins  Oil 
Co..  11  DOE  1  85,070,  at  88,105  (1983). 
Such  a  showing  could  consist  of  a 
demonstration  that  a  firm  suffered  a 
competitive  disadvantage  as  «  result  of 
its  purchases  from  Time.  See  National 
Helium  Co./ Atlantic  Richfield  Co..  11 
DOE  1 85,257  (1984).  off d  sub  nom. 
Atlantic  Richfield  Co.,  v.  DOE,  618  F. 
Supp.  1199  (D.  Del.  1985). 

1.  The  Use  of  Presumptions.  Our 
experience  also  indicates  that  the  use  of 
certain  presumptions  permits  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are 
evaluated  in  the  most  efficient  manner 
possible.  See,  e.g.,  Marathon  Petroleum 
Co.,  14  DOE  f  85.269  (1966)  [Marathon). 
The  use  of  presumptions  in  refund  cases 
is  specifically  authorized  by  the 
applicable  subpart  V  regulations  at  10  - 
CFR  205.282(e).  Accordingly,  we  adopt 
the  presumptions  set  forth  below. 

a.  Calculation  of  Refunds.  First  we 
will  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
equally  in  all  of  Time's  sales  of  refined 
petroleimi  products  during  the  refund 
period.  In  accordance  with  this 
presimiption.  refunds  are  made  on  a  per 
gallon  or  volumetric  basis.*  In  the 


'  Claimantt  who  have  previouBly  relied  upon 
their  banked  cost*  in  order  to  obtain  refunds  in 
other  tpedal  refund  proceeding!  ihould  tubtraci 
thoee  refundt  from  the  cumulative  banked  coeta 
submitted  in  this  proceeding.  See  Husky  Oil  Co./ 
Metro  Oil  Productt,  Inc..  16  DOE  1  85,000.  at  88,179 
(1967).  Additionally,  a  claimant  may  not  receive  a 
refund  for  any  month  in  which  it  has  a  negative 
cumulativa  bank  (for  that  product)  or  for  any 
preceding  month.  $*•  Standard  Oil  (Indiana)/ 
Suburban  Propane  Co*  Corp..  13  DOE  1 85.030  at 
88,082  (ises).  If  a  cUimani  no  longer  haa  racorda 
ahowing  Ha  banked  coata.  the  OHA  may  exercise  ita 
"''-djamtioa  to  allow  approximations  of  those  banks 
pi^Mred  hy  tha  appUMUt.  See  Gulf  Oil  Corp./ 
Sturdy  Oil  Co..  IS  DOE  1 85.187  (1986). 

■  Becauaa  w*  reallie  that  the  impact  on  a 
Individnal  dalmanl  may  have  been  greater  than  the 
volumatric  refund  amount,  wa  will  allow  any 
purchaaer  to  fila  a  nfund  application  baaed  upon  a 
claim  that  it  suffered  a  diapropartkmata  share  of 
Time's  alleged  overcharges.  Se«.  ».$..  Standard  Oil 
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absence  of  better  iafonnatioa,  a 
volumetric  refimd  is  appropriate 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining^  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the 
consent  order  fund  is  equal  to  the 
number  of  gallons  purchased  from  Time 
during  the  refund  period  multiplied  by 
the  per  gallon  refimd  amount  In  the 
present  case,  the  per  gallon  refund 
amount  is  $.0012.  We  derived  this  figure 
by  dividing  the  consent  order  fund. 
$2,136,863,  by  1,776.655,181  gtiims,  the 
approximate  number  of  gallonsof^ 
covered  refined  products  which  Time 
sold  during  the  refind  period.  A  firm 
that  establishes  its  entitlement  to  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  interest  that  has  accrued  on  the 
Time  consent  order  fund  since  August  1, 
1990.*  y 

In  addition  to  the  volumetric 
presumption,  we  will  adopt  a  number  of 
presumptions  regarding  injury  for 
claimants  in  each  category  fisted  below. 

b.  End-Users.  In  accordance  with  prior 
subpart  V  proceedings,  we  will  adopt 
the  presumption  that  an  end-user  or 
ultimate  consumer  of  Time  petroleum    ' 
products  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by 
the  alleged  overcharges  setded  by  .the 
consent  order.  See.  e.g.,  Texas  Oil  and 
Gas  Corp.,  12  DOE  }  85.069,  at  88,209 
(1984)  [TOGCO].  Unlike  regulated  firms 
in  the  petroleum  industry,  members  of 
this  group  generally  were  not  subject  to 
price  controls  during  the  refund  period, 
and  were  jiot  required  to  keep  records 
which  justified  selMng  price  increases  by 
^ference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 


^ndimal/Armf'and  Air  Force  Exchange  Service,  U 

JE1MJMS(19»I).  Such  an  application  will  be 
granled  only  if  an  applicant  makes  a  persuaaiv« 
showing  that:  (1)  it  was  "overcharged"  by  a  specific 
amount,  and  (2)  it  was  injured  by  those  overchaiges. 
See  Panhandle  Eastern  Pipeline  Co./Weetem 
Petroleum  Co..  19  DOE  1 85,705  (1969);  Mobil  Oil 
Co/Cantro  Petroleum  Corp.,  19  DOB  \  KJ079  (1989J. 
and  cases  cited  therein.  To  the  extent  that  a 
claimant  makes  this  showing,  it  will  receive  a 
refund  above  the  volumetric  refund  leveL  In 
compotinf!  the  appropriate  refund  amount  we  will 
prorate  the  allegeid  overcharge  amounts  by  the  rati> 
of  the  Time  consent  order  aaoonl  as  compased  to 
tha  aggregate  overcharge  amount  allagad  by  the 
ERA.  Amtel.  Inc./Whitco.  Inc.,  10  DOE  1 85.319 
(1988)  [Amtel/Whilco]. 

*  Aa  in  prsvioQS  case*  we  stiB  establish  a 
minimum  refund  amount  of  Sl&  In  thia 
determination,  any  potential  claimant  which 
purchased  less  than  12,S0SgaUai»ef  petroleum 
products  would  have  an  allocabia  shaM  of  leas  thai 
$15.  We  have  found  through  our  experience  that  tha 
cost  of  processing  daiou  fai  whieb  ralimde  Cor 
amounta^laaa  than  Hftaaa  SMghrMtwaigha  the 
benefits  or  restitution  in  thoaa  inatancea.  See  Exxon 
Corp..  17  DOE  f  85.500  al  80.189  |n■f^  (Aaron). 


the  aOeged  overcharges  on  the  final 
prices  ofgootis  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  the  refund 
proceeding.  Id.  We  have  concluded, 
therefore,  that  the  end-users  of  Time 
refined  petrdeum  products  need  only 
document  their  pordiase  volmaes  from 
Time  during  the  refimd  period  to  make  a 
sufficient  showing  that  they  were 
injtired  by  the  alleged  overchai^s. 
■    c.  Regulated  Firms  and  Cooperatives. 
A  claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency  [i.e.,  a  public 
utility),  or  an  agricultural  cooperative 
which  is  required  by  its  charier  to  pass 
through  cost  savings  its  member 
purchasers,  need  only  submit 
documentation  of  purchases  used  by 
itself  or,  in  the  case  of  a  cooperative, 
sold  to  its  members  m  order  to  receive  a 
fuU  volumetric  refund.  However,  a 
regulated  firm  or  a  cooperative  will  also 
be  required  to  certify  that  it  will  pass 
through  any  refund  received  to  its 
customers  or  memberHnistomers, 
provide  us  with  a  full  explanation  of 
how  it  plans  to  accomplish  the 
restitution,  and  certify  that  it  will  notify 
the  appropriate  regulatory  body  or 
membership  group  of  the  receipt  of  the 
refund.  See  Marathon,  14  DOE  at  86,514- 
15.  These  requirements  are  based  upon 
the  presumption  that  with  respect  to  a 
regulated  firm,  any  overcharges  would 
have  been  routinely  passed  through  to 
its  customers.  Similarly,  any  refunds 
received  should  be  passed  through  to  its 
customers.  With  respect  to  a 
cooperative,  in  general  the  cooperative 
agreement  which  controls  its  business 
operations  would  ensure  that  the  alleged 
overchai^ges,  and  similariy  refunds, 
would  be  passed  through  to  its  member- 
customers.  Aecordin^y,  these  firms  will 
not  be  required  to  make  a  detailed 
demonstration  of  injury.* 

d.  Refiners,  Resellers  artd  Retailers — 
i.  Small  Claims  Presumption.  We  will 
adopt  a  "small  claims"  presumption  that 
a  firm  which  resold  Time  products  and 
requests  a  small  refimd  was  injured  by 
the  alleged  overcharges.  Under  the  small 
claims  preatmtption,  a  refiner,  reseller  or 
retailer  seeking  a  r^und  of  $5,000  or 
less,  exclusive  of  interest  will  not  be 
req^iired  to  submit  evidence  of  injury 
be}  ond  documentation  of  the  volume  of 
Time  products  it  purchased  during  the 
refund  period.  See  TOGCO,  12  DOE  at 
88.210.  This  presumption  is  based  oo  the 
fact  that  there  may  be  considerable 


*  A  oooparalive's  purchase*  of  Time  products 
which  wan  iMold  to  aon'mambei*  wiB  be  kaalad 
in  a  souner  oonaialaai  wMi  piaachaaas  mads  by 
other  leeellers.  Sea  Total  PUntJeam.  lite  /tatnmrt 
Petroleum  Caoperatfve,  Ac,  19  DOfi  f  88.215  (1980). 


expense  involved  in  gathering  the  types 
of  data  necessary  to  support  a  detaQed 
claim  of  injury;  for  smaQ  claims  the 
expense  might  possibly  exceed  the 
potential  refund.  Consequently,  failun 
to  allow  simplified  refund  procedurea 
for  small  claims  could  deprive  injured 
parties  of  their  opportunity  to  obtain  a 
refimd.  Furthermore,  use  of  the  small 
claims  presumption  is  desirable  since  it 
allows  the  OHA  to  process  routine 
refund  claims  in  an  efficient  manner.* 
ii.  Mid-Level  Claim  Presumptioo.  In 
addition,  a  refiner.  reseUer  or  reteikr 
claimant  whose  allocable  dbare  of  the 
refund  pool  exceeds  $5,000,  exclndiog 
interest  may  elect  to  receive  aa  its 
refund  either  $5,000  or  40  percent  of  its 
allocable  share,  up  to  $50,000^  v^chever 
is  larger.*  The  use  of  this  presomptioa 
reflects  our  convictim  that  these  larger, 
mid-level  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  See  Marathon, 
14  DOE  at  88,515.  In  some  prior  special 
refund  proceedings,  we  have  performed 
detailed  analyses  in  order  to  determine 
produce-specific  levels  of  injury.  See 
e.g.,  Getty  Oil  Co..  15  DOE  1  85.064 
(1986).  However,  in  Gulf  Oil  Corp..  16 
DOE  \  85.381,  at  88,737  (1987),  we 
determined  that  based  upon  the 
available  data,  it  was  m(»«  accurate 
and  efficient  to  adopt  a  single 
presumptive  level  of  injury  of  40  percent 
for  all  mid-levels  claimants,  regardless 
of  the  refined  product  that  they 
purc:hased,  based  upon  the  results  of  our 
analjrses  in  prior  proceetiings.  We 
believe  that  approach  generally  to  be 
sound,  and  we  therefore  will  adopt  a  40 
percent  presumptive  levd  of  injtiry  for 
all  mid-level  claimants  in  this 
proceeding.  Consequently,  an  applicant 
in  this  group  wiD  only  be  required  to 
provide  documentation  of  its  purchase 
volumes  of  lime  refined  petroleimi 
products  during  the  refund  period  in 
order  to  be  eligible  to  receive  a  refund  of 
40  percent  of  its  total  allocable  share,  up 
to  $50,000.  or  $5,000,  f^'chever  is 
greater.' 


*  In  order  to  quall^  for  a  refund  under  tha  aasal 
claim*  presumption,  a  reflner,  reseller,  or  ratailat 
must  have  purchased  less  than  4,188.887  gallona  of 
Time  refined  petroleum  products  during  the  refund 
period. 

*  That  ia,  claimants  «vha  purchased  man  thaa 
4,186.887  gallans  of  Time  refined  petroWnm  prodacta 
during  tha  refund  period  (mid-tevel  claimants)  may 
elect  to  utilize  this  presumptkm. 

'  A  claimant  who  attempts  to  make  a  detailed 
showing  of  iBfuiy  in  order  to  obtain  MS  parceal  af 
its  alloMhla  share  hut  instead,  pnvidw  evidaaca 
that  Icada  na  to  conduda  that  it  paaaed  dH««h  ail 
of  the  alleged  evarchafgaa,  or  that  it  ia  aligibie  tat  a 
refund  of  laaa  thaa  tha  appUcaUa  pnaampUoa-lanl 
refund  may  aot  than  ha  eligftola  for  a  p(aaa^tio»- 
baaed  refimd.  instead,  sucharlaimaal  aMy  laniia 
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iii.  Spot  Purchasers.  We  will  adopt  a 
rebuttable  presumption  that  a  reseller 
that  made  only  spot  purchases  from 
Time  did  not  suffer  injury  as  a  result  of 
those  purchases.  As  we  have  previously 
stated,  spot  purchasers  generally  had 
considerable  discretion  as  to  the  timing 
and  market  in  which  they  made  their 
purchases,  and  therefore  would  not  have 
made  spot  mariiet  purchases  from  a  firm 
at  increased  prices  tmless  they  were 
able  to  pass  through  the  fuU  amount  of 
the  firm's  selling  price  to  their  own 
customers.  See,  e.g.,  Vickers,  8  DOE  at 
85,396-07.  Accordingly,  a  spot  purchaser 
claimant  must  submit  specific  and 
detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from  Time.* 

B.  Allocation  Claims.  We  may  also 
receive  claims  based  upon  Time's 
alleged  failure  to  furnish  petroleum 
products  that  it  was  obliged  to  supply 
under  the  DOE  allocation  regulations 
that  became  effective  in  January  1974. 
See  10  CFR  part  211.  Any  such 
applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
subpart  V  implementation  cases  such  as 
Office  of  Special  Counsel.  10  DOE 
1 85.048  at  88.220  (1982).  and  refimd 
application  cases  such  as  Mobil  Oil 
Corp./Reynolds  Industries.  Inc..  17  DOE 
1 85.608  (1988);  Marathon  Petroleum 
Co./Research  Fuels,  Inc.  19  DOE 
1 85.575  (1989).  action  for  review 
pending.  No.  CA3-89-2983G  (N.D.  Tex. 
tued  Nov.  22, 1989)  (Marathon/RFI). 
These  standards  generally  require  an 
allocation  claimant  to  demonstrate  the 
existence  of  a  supplier/purchaser 
relationship  with  "Time  and  the 
likelihodd  that  1  ime  failed  to  furnish 
petroleum  products  that  it  wasobliged 
to  supply  to  the  claimant  under  10  C.FJR. 
part  211.  In  addition,  the  claimant 
should  provide  evdience  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the 
alleged  allocation  violation.  Finally,  the 
claimant  must  establish  that  it  was 
injured  and  document  the  extent  of  the 

injury-  ^ 

f.    In  our  evaluahon  of  whether 
allocation  claims  meet  these  standards. 
we  wrill  consider  various  factors.  For 


a  fcfund  whidi  reflect*  (he  level  of  injury 
asUbUshed  in  it*  applicetion.  No  refimd  will  be 
approved  if  it*  MbmiMMm  indicates  that  it  wa«  not 
inj<^ed  ••  a  reault  of  its  purchases  from  Time.  See 
Exxon.  17  DOE  at  89.150  n.  la 

*  In  prior  procaedlnss.  «ve  have  stated  that 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrate  thab  (1)  they  made  the  spot  purchases 
for  the  ptiipose  of  ensuring  a  supply  for  (heir  base 
period  customers  rather  than  in  anticipation  of 
financial  adVaiitasa  as  a  result  of  ttiose  purchases, 
and  (2)  they  ware  forced  by  (narket  conditions  io 
resell  the  prodnct  at  a  loaa. 


example,  we  will  seek  to  obtain  as  much 
information  as  possible  about  the 
agency's  treatment  of  complaints  made 
to  it  by  the  claimant  We  will  also  look 
at  any  affirmative  defoises  that  Time 
may  have  had  to  the  alleged  allocation 
violation.  See  Marathon/RFI.  In 
assessing  an  allocation  claimant's 
injury,  we  will  evaluate  the  effect  of  the 
alleged  allocation  violation  on  its  entire 
business  operation,  with  particular 
reference  to  the  amount  of  product  that 
it  received  from  suppliers  other  than 
Time.  In  determining  the  amount  of  an 
allocation  refimd,  we  will  utilize  any 
information  that  may  be  available 
regarding  the  portion  of  the  Time 
consent  order  amount  that  the  agency 
attributed  to  allocation  violations  in 
general  and  to  the  specific  allocation 
violation  alleged  by  the  claimants. 
Finally,  since  the  Time  consent  order 
reflects  a  negotiated  compromise  of  the 
issues  involved  in  the  enforcement 
proceedings  against  Time  and  the 
consent  order  amount  is  less  than 
Time's  potential  liability  in  those 
proceedings,  we  will  prorate  those 
allocation  refunds  that  would  otherwise 
be  disproportionately  large  in  relation  to 
the  consent  order  fund.  Cf  Amtel/ 
Whitco. 

IV.  Distribution  of  Refunds  Remaining 
After  Consideration  of  All  Refimd 
Applications 

We  propose  that  all  unclaimed  money 
remaining  in  the  Time  escrow  account 
after  aU  meritorious  refund  applicants 
are  paid  be  distributed  in  the  manner 
suggested  in  the  consent  order  to  the 
seven  states  in  which  Time  sold  covered 
products  during  the  period  November 
1973  through  January  1981.  As  stated 
above,  each  state's  portion  of  the 
remaining  funds  was  calculated 
according  to  the  share  of  Time's  total 
volume  of  gasoline  sold  in  that  state 
during  the  elevant  period.  Those  funds 
will  be  allocated  to  the  seven  identified 
states  in  proportions  equal  to  those  by 
which  the  original  states'  pool  of 
$862,500  was  apportioned. 

Since  these  fimds  have  been 
exempted  from  PODRA  requirements, 
they  will  be  distributed  under  OHA's 
second-stage  refund  procedures.  These 
procedures  have  normally  been  used  by 
OHA  to  ensure  that  indirect  restitution 
of  oil  overcharges  to  the  states  is 
proportional  to  the  injury  experienced 
and  provides  timely  restitutionary 
benefits.  The  states  are  familiar  with 
this  process.  See  "A  Report  on  State 
Expenditures  of  Oil  Overcharges,"  DOE 
Publication  Na  DOE/H&-008  (January 
1990).  Each  of  the  seven  affecteid  states  . 
will  be  required  to  submit  a 


restitutionary  plan  to  the  OHA.  Upon 
approval  of  the  plan,  the  OHA  will  order 
the  disbursement  of  the  state's  share  of 
the  funds,  including  a  proportionate 
share  of  accrued  interest 

Detailed  requirements  applicable  to 
the  states'  restitutionary  plans  will  be 
addressed  in  a  later  Decision  and  Order, 
to  be  issued  when  we  have  completed 
the  processiAg  of  aQ  Time  refund 
applications. 

//  Is  Therefore  Ordered  That 

The  amount  remitted  to  the 
Department  of  Energy  by  Time  Oil 
Company  pursuant  to  Consent  Order 
No.  000S00O66  will  be  distributed  in 
accordance  «vith  the  foregoing  Decision. 
[PR  Doc.  90-20735  Filed  S-31-00: 8:45] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3S27-2] 

Science  Advleory  Boerd;  Radiation 
Advieory  Committee;  Radionudldee  in 
Drinidng  Water  Suiscommittee; 
Conference  Call  Ueeting 

September  17. 1990. 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Radionuclides  in 
Drinking  Water  Subcommittee  of  the 
Science  Advisory  Board's  Radiation 
Advisory  Committee  will  hold  an 
additional  conference  call  to  edit  its    < 
report  on  the  review  of  four  criteria 
documents  on  radionuclides  in  drinking  ' 
water.  The  additional  call  is  scheduled 
for  Monday.  September  17. 1990  at  12.-00 
to  2:00  p.m.  e.d.t 

The  Subcommittee  required  additional 
time  because  it  has  decided  to  combine 
the  four  individual  reports  (on  radon, 
radium,  uranium,  and  gross  beta)  into  a  ' 
single  report 

Members  of  the  public  may 
participate  by  providing  oral  or  written 
consent  or  by  Ustening  to  the  calls. 
However,  the  availability  to  participate 
is  limited  by  the  nature  of  the 
conference  call  equipment  Members  of 
the  public  wishing  further  information 
should  caQ  dither  Mrs.  Dorothy  Claric  or 
Mn.  Kathleen  Conway  at  202/382-2552. 
Those  wishing  to  participate  in  the 
conference  call  should  call  by  noon  on 
the  Friday  before  the  scheduled  call. 

Dated  Augiut  27. 199a 
DoaoM  C.  BaiBM. 
Director.  Science  Advisory  Board. 
(PR  Doc  90-20728  Filed  8-31-80;  8:45  am] 
I  COOK ( 
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[OPP-00292;  FRL-38ba-1] 

FIFRA  Sclenttfie  Advleeiy  Panel 
Subpanel;  Open  lleetinB 

AOENCr:  EmrfromnentBl  Rt>tecthnt 
Agency  (EPA).      •    11 
ACTfOVR  Notice  of  open  meeting. 

SUMMARK  There  will  be  a  1-day  oiceti^ 
of- the  Federal  Ineectkride,  Pan^eide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanel  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  ccmnectian 
with  a  proposed  rule  under  40  CFR  part 
172  to  amend  its  experimental  use  permit 
(EUP)  regulations  for  pesticides.  The 
proposed  role  clarifies  the 
circumstances  under  which  an  EUP  is 
required  for  small-scale  field  testing  of 
genetically  altered  microbial  pesticides. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  26. 1990,  from 
8.30  a.m.  to  4:30  p.m. 
addresses:  The  meeting  will  be  held  at: 
Holiday  Inn-Crowne  Plaza,  300  Army 
Navy  Drive,  Arlington,  VA  22202,  (703) 
892-4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFRA  ScienUfic 
Advisory  Panel  (H7509C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401 M  St..  SW.. 
Washington,  DC  20480.  Office  location 
and  telephone  number:  Rm.  82lC  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  (703)  557-4369/2244. 
SUPPLEMENTARY  INFORMATION:  The 

agenda  for  this  meetiiig  includes  the 
review  of  the  scfentifie  issues  being 
considered  by  the  Agency  on  a  proposed 
regulation  amending  40  CFR  part  172  to 
■  clarify  the  circumstances  under  which 
an  EUP  is  presumed  not  to  be  required 
and  to  specify  that  the  presumption  is 
based  upon  risk.  The  Agency  also 
proposes  to  implement  a  review 
procedure  diat  requires  notification 
before  initiatian  (rf  small-scale  testing  of 
certain  genetically  modified  microbi^ 
pesticides.  The  Agency  will  review  each 
notification  in  order  to  assess  the 
potential  for  adverse  impacts  on  human 
health  or  the  environment  and  will  then 
determine  whether  aaElIP  is  required. 
This  notification  scheme  would 
implement  proviskxis  of  the  Agency's 
policy  statement  of  June  26. 1086  (51 FR 
23302),  with  modifications,  and  is 
mtended  to  provide  suffident  oversight 
of  the  early  stages  of  testing  of  diese 
microbial  pastfddes. 

The  Agoicy  has  conveaad  a  Subpanel 
of  the  SAP  ttt  review  tbe  sdentffic  issues 
on  the  ptuposHd  eAIb. The  SObpaoet  will 
be  chaiieifby  Dr.  James  TbdJe,  a 


member  of  the  SAP.  Disciplines  oi  tm 
Subpanel  will  include  expertise  ui 
microbiology,  entomology.  ""'^nflT 
biology,  huiAan  pathology,  plant . 
pathology,  and  soil  science. 

Copies  of  documents  relating  to  the 
topics  listed  above,  may  be  obtained  by 
contacting:  By-mail:  Public  Docket  and 
Freedom  of  Information  SectkHV  Field 
Operati6ns  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401 M  St,  SW., 
Washkigton.  DC.  20MQ.  Office  location 
and  telephone  number.  Rm.  244  Bay,  CM 
*#2, 1921  Jefferson  Davis  I^way. 
Arlington.  VA,  (703)  557-2805. 
•  Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Robert  B.  Jaeger  at  the  address  or  the 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  die  Subpanel's  agenda. 
Interested  persons  are  permitted  to  file 
written  statements  befwe  the  meeting. 
To  the  extent  that  time  permits  and 
upon  advance  notice  to  the  Designated  > 
Federal  Official  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Subpanel,  but  oral 
statements  before  the  Subpanel  are 
limited  to  approximately  5  minutes. 
Since  oral  statements  will  be  permitted 
only  as  time  permits,  the  Agency  urges 
the  public  to  submit  written  comments 
in  lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by' marking  any  part  or  cdl  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  Room  244  Bay  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  All  statements  will  be 
made  part  of  the  record  and  wiH  be 
taken  into  consideration  by  the 
Subpanel. 

^'^  Persons  wishing  to  make  oral  and/or 
written  statements  should  notify  tiie 
Designated  Federal  Official  and  submit 
10  copies  of  a  simuiary  no  later  than 
September  18, 1990,  in  order  to  ensure 
appropriate  mnsirieratienby  the  - 
Subpanel.  ... 


Dated:  Ai«uat  27,: 
Victar(.ICfaBia. 

Acting  AMStstaatAdrnkiiatratufot  Putiddee 
and  Toxic  StAatamcm. 

[FR  Doc  90-20731 HM  S>«l-8a(  aM  asi) 


[0PTS-14fttM(  FMrSTtir-t) 

Acceee  to  Oonfidenyei  Bueinaes 
Information  by  Chenical  AiMlra^ 
Service 

aocncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  anthorized  the 
Chemical  Abstracts  Service  (CAS),  of 
Columbus,  Ohio,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  5  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  deterinined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  September  14, 1990. 

FOR  FURTHER  INFORMATNM  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rra. 
E-545, 401  M  St.,  SW.,  Washington.  DC 
20460,  (202)  554-1404^  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W0-0028,  Chemical 
Abstracts  Service,  of  2540  Olentangy 
River  Road,  Columbus,  Ohio,  will  assist 
the  Office  of  Toxic  Substances  in 
developing,  maintaining,  and  operating 
the  TSCA  Chemical  Substance 
Inventory. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  68-WO-0028,  CAS  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  5  and  8  of  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract  CAS  personnel  will 
be  given  access  to  information 
submitted  under  sections  5  and  8  of 
TSCA.  Some  of  the  infonnation  may  be 
claimed  or  determined  to  be  CBL 

In  a  previous  notice  published  in  the 
Federal  Registar  of  March  19. 1990  (55 
FR  10112).  CAS  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
sections  »  and  8  of  TSCA.  EPA  is  issuing, 
this  notice  to  continue  CAS's  access  to 
TSCA  CBI  fior  the  dexatiQa  of  die  new 
contrect  wk  tB-WO-OOaa 

EPA  is  f saaing  this  notfce  to  kileim  ett 
submfcttereef  ialonaatlao  aeder  ssctinns 
5  and  A  of  1SCA  diet  EPA  may  psswide 


/  V«t  (i^  NcJ^  1^7  l^iesdlay.  iS^ptei^    4.  1900  /  Notices 


CAS  access  to  these  CBI  materials  at  ; 
CAS  facilities  m  a  need-to-know  basis. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  andCAS's  Columbus, 
Ohio  facilities.  CAS  has  been  authorized 
access  to  TSCA  CBI  at  its  facilities 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  EPA  has 
approved  CAS's  security  plan  and  has 
performed  the  required  inspections  of 
their  facilities  and  has  found  them  to  be 
in  compliance  with  the  requirements  of 
the  manual 

Qearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
June  30, 1995. 

CAS  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Dated:  August  27, 1990. 
Linda  A.  Tnvera, 

Director,  Information  Management  Division, 

Office  of  Toxic  Substances. 

(FR  Doc  90-20732  Filed  8-31-90;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AgMKy  for  Toxic  SubttancM  and 
DisMM  Registry 

[ATSOR-26] 

Quartorty  Notico  Of  HMitt) 
AssMsmonts  To  Bo  Conducted  in 
Rosponoo  to  Requests  From  the  Public 
and  Al  Health  Assessments 
Completed 

AOCNCV:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Services  (PI*5),  Department  of 
Health  and  Human  Service  (DHHS). 
action:  Notice. 


r.  This  notice  contains  a  list  of 
sites  for  which  ATSDR  has  completed  or 
amended  health  assessments  during 
AprU-Iune  199a  This  list  includes  sites 
that  are  on.  or  proposed  for  inclusion  on. 
the  National  Priorities  list  (NPL)  and 
non-^«IPL  sites  for  whidh  ATSDR  has 
prepared  a  health  assessment  in 
response  to  a  request  from  the  pubHc 
(petitioned  health  assessment).  This 
notice  also  contains  a  list  of  sites  for 
which  ATSDR,  during  the  same  period, 
has  accepted  a  request  from  fte  public 
to  conduct  a  health  assessment 
Acceptance  is  based  on  a  Seteimination 
by  the  Agency  that  there  is  a  reasonable 


basis  for  conducting  a  health, 
assessment  at  the  site. 

TOR  RJfrTHm  MFOIMMTWN  CONTACT: 

Robert  C  WUliams,  P.E..  Director. 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road.  AUanta,  Georgia  30333, 
(404)  639-06ia  FTS  236-06ia 
SUPnEMENTAIIV  INTOnMATKNC  A  list  of 
completed  or  amended  health 
assessments  and  petitioned  health 
assessments  which  were  accepted  by 
ATSDR  during  January-March  1990  was 
published  in  the  Federal  Register  on 
Friday.  May  18. 1990  [55  FR  20636].  The 
quarterly  announcement  is  ATSDR's 
responsibility  under  the  ATSDR  new 
regulation.  Health  Assessments  and 
Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities.  The 
final  rule,  which  sets  forth  procedures 
for  ATSDR  in  the  conduct  of  health 
assessments  under  CERCLA,  appeared 
in  the  Federal  Register  on  Tuesday, 
February  13. 1990  (55  FR  5136  to  be 
codified  at  42  CFR  part  90). 

Health  Assessments  Completed  or 
Amended  for  NPL  Sites 

Health  assessments  for  the  NFL  sites 
listed  below  were  completed  or 
amended  between  April  1, 1990,  and 
June  30, 1990: 

California 

Crazy  Horse  Sanitary  Landfill — Salinas 

Connecticut 

Cheshire  Associates  Property — Cheshire 
Durham  Meadows — Durham 
Linemaster  Switch  Corporation — 
Woodstock 

Delaware 

Kent  County  Landfill — ^Houston 
Sealand  Limited — Mt.  Pleasant 

Florida 

Agrico  Chemical  Company — Pensacola 
Beulah  Landfill — ^Pensacola 
Madison  County  Sanitary  Landfill — 

Madison 
Standard  Auto  Biunper  Corporation — 

Hialeah 
Wilson  Concepts  of  Florida.  Inc. — 

Pompano  Beach 
Woodbury  Chemical  (Princeton  Plant)— 

Princeton 

Ceoi;gi'a 

T  JL  Agrictdture  ft  Nutrition  Company — 
Albany 

Ulinots 

Acme  Sdlvent  Reclaiming,  inc.— 
Morristown 


Iowa 

E.L  DuPont  DeNemours  Company. 

County  Rd.  X23— West  Point 
Mid-America  Tanning  Company — 

Sergeant  Bluff 
Shaw  Avenue  Dump  (preliminary  health 

assessment) — Charles  City 
Shaw  Avenue  Dump  2  (full  health 

assessment) — Charles  City 
U.S.  Nameplate — Mount  Vemon 

Kansas 

Pester  Refinery  Company — El  Dorado 

Kentucky 

BranUey  Landfill — Island 

Fort  Hartford  Coal  Company  Stone 

Quarry — Olaton 
General  Tire/Rubber — Mayfield 

Maryland 

Anne  Arundel  County  Landfill — Glen 
Bumie 

Massachusetts 

Atlas  Tack  Corporation — ^Fairhaven 
Iron  Horse  Park — ^Billerica 

Mississippi 

Gautier  Oil  Company.  Inc. — Gautier 

Missouri 

Oronogo-Duenweg  Mining  Belt — ^Jasper 

County 
Syntax  Facility — ^Verona 

New  Hampshire 

Fletcher's  Paint  Works  and  Storage — 

Milford 
Holton  Circle  Ground  Works 

Contamination — Londonderry 
Savage  Municipal  Well  1 — ^Milford 
South  Municipal  Water  Supply  Well — 

Petersborough 

New  Jersey 

Brick  Township  Landfill — ^Brick 

Township 
Dayco  Corporation/L.E.  Carpenter 

Company — Wharton  Borough 
Dover  Municipal  Well  4 — Dover 

Township 
Ellis  Property — Evesham  Township 
Hopkins  Farm — Plumstead  Township 
King  of  Prussia — ^Winslow  Township 
Landfill  and  Development  Company — 

Mount  Holly 
Lodi  Municipal  Wellfield-^.odi 
Monitor  Devices/Intercircuits,  Inc. — 

Wall  Township 
Myers  Property  2-^ranklin  Township 
Price  Landfill--j>lea8antville 
Rockaway  Township  WelU-^pckaway 
Upper  Deerfield  Township  Sanitary- 
Landfill — Upper  Deerfield  Township 
Vineland  State  School-TVineland 
Wilson  Farm— Mumstead  Township 


.  New  Mexico 

Cimarron  Mining  Cocporation — 

Carrizozo 
Cleveland  Mill— Silver  City 
Prewitt  Abandoned  Refinery— Prewitt 

New  York  .        •     jl 

Forest  Glen  Mobile  Home  Park- 
Niagara  Falls 

North  Carolina 

New  Hanover  Comply  Airport  Bum 
Pit— Wibnington 

Oklahoma 

Double  Eagle  Refindily  Company- 
Oklahoma  City 

Moseley  Road  Sanitary  Landfill — 
Oklahoma  City 

Pennsylvania 

Berkley  Products  Company  Dump — 

Denver 
Raymark — Hatboro 

Tennessee 

Carrier  Air  Conditioning  Company— 

Collierville 
Murray-Ohio  Manufacturing  (Horseshoe 

Bend) — Lawrenceburg 
Wrigley  Charcoal  Pjlant— Wrigley  • 

Texas 

Rio  Grande  Oil  Company  Refinery- 
Sour  Lake 
Tex-Tin  Corporatiort— Texas  City 

Vermont  ' ' 

DarUng  Hill  Dump-^yndonville 

Washington  \  I 

ALCOA  (Vancouver  Smelter) — 

Vancouver 
American  Crossarm  &  Conduit 

Company — Chehalis 
Centralis  Muncipal  Landfill— Centralia 
General  Electric  (Spokane  Shop)— 

Spokane 
Tosco  Corporation  (Spokane 

Terminal) — Spokane 
Yakima  Plating  company— Yakima 

Wyoming 

Mystery  Bridge  Road/U.S.  Highway 
20— Evansville   1 1 

Petitions  for  Healtfc  Assessments 
Accepted 

Between  April  1, 199a  and  June  30. 
1990.  ATSDR  determined  that  there  was 
a  reasonable  basis  to  conduct  health 
assessments  for  the  sites  or  facilities 
listed  below  in  response  to  requests 
from  the  public  As  of  June  sa  199a 
ATSDR  had  initiated  health 
assessments  at  these  sites  or  facilities: 
Buzby  Brothers  Landfill— Voriiees.  New 

Jersey 
Fields  Brook  Site-rAshtalHila.  Ohio 


Groton  Gratuity  Road— <koton. 

Massachusetts 
Huntington  LandfiUf^untington.  New 

York  ^ 

Lackawanna  Vall^yArea— Scranton. 

Pennsylvania 

Availability:  The  completed  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation.  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  31.  Executive  Park 
Drive.  Atlanta.  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday  except  legal 
holidays.  On  or  about  August  31. 1990. 
the  completed  health  assessments  will  "^ 
be  available  by  mail  through  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield. 
Virginia  22181  or  by  phone  at  (703)  487- 
4650. 

Dated:  August  27. 1990. 
William  L.  Roper. 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 
[FR  Doc.  90-20713  Filed  8-31-flO;  8:45  am] 
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Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  (CDC),  Research  on 
Agricultural  Lung  Disease  Program: 
Meeting 

name:  Research  on  Agricultural  Lung 

Disease  Program. 

TIME  AND  DATE:  8  a.m.-3  p.m..  September 

17, 1990. 

PLACE:  Appalachian  Laboratory  for 

Occupational  Safety  and  Healtfi,  room 

203,  NIOSH,  CDC,  944  Chestnut  Ridge 

Road.  Morgantown.  West  Virginia 

26505.  f 

status:  Open  to  the  public  limited  only 

by  the  space  available. 

purpose:  To  review  the  research 

program  in  the  Division  of  Respiratory 

Disease  Studies.  NIOSR  related  to 

agricultural  lung  disease. 

CONTACT  PBRSOlh  POR  ADOmONAL 

information:  Stephen  A.  Olenchock. 
Ph.D..  NIOSH.  CDC.  944  Chestnut  Ridge 
Road.  Mailstop  215.  Morgantown.  West 
Virginia  26505,  telephone  304/291-4256 
or  FTS  923-4256. 

Dated:  August  28. 199a 
BvinHilyar. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control 
P?R  Doc.  90-20712  Filed  8-81-00: 845  am) 


Food  and  Drag  AdmMslratlon 

Statement  of  Orgviiiatlon,  Functtona, 
and  Delegations  of  Authority 

Part  H  chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services-  (35  FR  3685.  February  25. 197a 
as  amended  most  recentiy  in  pertinent 
parts  at  45  FR  33729,  May  20. 1980.  50  FR 
51606.  December  18, 1985  and  55  FR 
30984,  July  30, 1990)  is  amended  to 
reflect  organizational  and  functional 
changes  in  the  Food  and  Drug 
Administration. 

The  Office  of  Information  Resources 
Management  (OIRM)  was  estabUshed 
effective  July  16, 1990.  and  was 
published  in  the  Federal  Register  on  July 
3a  1990.  However,  incorrect 
Organizational  Codes  (Standard 
Achninistrative  Codes)  were  identified 
at  that  time.  The  corrected  codes  are 
listed  below. 

Section  HF-B.  Organization  and        i 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  (h-6) 
Parklawn  Computer  Center  (HFA79)  in 
its  entirety  and  insert  a  new  , 

subparagraph  (h-5)  Office  of 
Information  Resources  Management        > 
HFA71)  reading  as  follows: 

(h-5)  Office  of  Information  Resources 
Management  (HFA71).  Performs  Agency 
information  resources  management 
functions. 

Advises  the  Commissioner  on 
information  resources  management 
issues. 

Represents  the  Agency  to  the  Office  of 
the  Assistant  Secretary  for  Health  and 
the  Office  oTf  the  Secretary  on 
information  resources  management 
Manages  tiie  Parklawn  Computer 
Center. 

Serves  as  the  DHHS  Executive  Agent 
for  Departmentwide  connectivity. 

2.  Delete  subparagraph  (b-8)  Division 
of  Information  Resources  Management 
(HFA73)  in  its  entirety. 
Dated:  August  16, 1990. 
James  8.  Benson, 

Acting  Commissioner  of  Food  and  Drugs. 
[PR  Doc  90-20715  Filed  8-^1-90;  8:46  am] 
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Health  Care  Financing  AdmMslration 

Privacy  Act  of  1974 

AOBNCV:  Department  of  Healdi  and 
Human  Services  (HHS).  Health  Care 
Financing  Administration  (HCFA). 
action:  Notice  of  New  System  Records. 


BEST  COPY  AVAILABLE 


/  Vflkaa^ila  »fc  A^  Tttesdayv^StpCMnber  4,  «V  /  NMfe** 


In 

requirements  of  the  Privacy  Act  of  1974. 


system  of ^ 

Beneficiary  Survey  CCBS]."  HHS/ 
HCFA/OACTNa  oa-TO-eooz.  We  have 
provided  background  infonnatlon  about 
the  proposed  new  system  in  the 
"Supplementary  Infbnnatian"  section 
below.  Altfaon^  the  Mvscy  Act 
requires  only  that  the  "tontine  uses" 
portion  of  tbe  system  be  puh&shed  for 
comment;  HCPA  invites  comments  on 
all  portions  of  this  notic& 
OATCS:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
•  Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information:  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  on  August  30, 199a  The 
new  system  of  records,  including  routine 
uses,  will  become  effective  60  days  finom 
the  date  submitted  to  OKffl  unless 
HCFA  receives  comments  which  require 
alteration  to  the  system. 

AOOHESSES:  The  public  should  address 
comments  to  Richard  A.  Demeo.  HCFA 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration.  Health  Care 
Financing  Administration,  Room  108. 
Securitf  Office  Park  Building  7008 
Security  Boulevard,  Battiraore. 
Maryland  21207.  Comments  received 
wiU  be  available  for  inspection  at  this 
location.  '"N 

FOR  FUfrrHER  INFOfUUTIOM  OONTAb: 

Mr.  Gerald  Adler.  Project  Offtfcer. 
Current  Beneficiary  Survey,  Health  Care 
Financing  Administration,  Office  of  Ihe^— 
Actuary,  6325  Security  Boulevard, 
Bahimore.  Maryland  21207,  301-966- 
7938. 

SUPPI^HENTAay  MFOmiATIOM:  The 

Current  Beneficiary  Survey  (CBS)  is  an 
cngoing,  multi-purpose  survey  for  use  by 
all  components  of  HCFA.  by  the 
Department  and  by  others  concerned 
with  Medicare  policy.  The  core  of  th«,_/ 
CBS  concept  is  a  series  of  interviews  of 
p  a  representative  sample  of  the  Medicare 
L,    population  regarding:  their  patterns  of 
use  and  cost  of  health  services  over 
time;  th^  sources  of  coverage  and 
payment;  their  assets  and  income;  their 
demographic  characteristics;  their  health 
and  functional  status;  their  health  and 
work  history,  and  their  family  support 
The  CBS  ia  tkiK  fodtaed  oa  b«i«s  that 
are  of  prime  importance  to  HCFA: 
health  care  use  and  expendHarai  and 
determinanU  thaittof.  The  CBS  is  also 
continuona.  £b  tWWua  that  the  same 
beneffdaiiaa  will  be  intanriewcd 
repeatedly  over  seveal  jOBan  tto  c^crve 
chmfse  is  huIliLaie  oav  wM^cfaaoBpv 


in  coveragi;  and  te^abMrvepvace 
that  occur  over  time,  suoitaa 
inalitatiflaalizatiaa  or  apmH^dawg  of 
assets.  The  CBS  will  provide  rapid 
feedback,  td  infonaatian  ta  HCFA 
policymakers.  Analysis  staff  will  be  able 
to  answer  questions  as  tkey  arisev  rather 
than  aavetal  years  later.  The  CBS  will 
also  be  designed  to  permit  the  use  of 
supplementary  qiuestiona  mnraming 
fast-breaking  issues.  The  iofonnatioB 
from  CBS  wHl  be  aagpienled  by  being 
linked  to  HCFA  data  and  othet 
adndnistrative  data  to  provide 
validatioa  and  greater  analytic  capacity^ 

CBS  questions  to  be  asked  include 
certain  core  items.  These  qwestions, 
which  win  be  asked  each  Eound.  include: 

•  Detailed  que&tiona  about  the 
respondent's  health  care  itHK^wi^^^n 
since  the  last  interview,  including 
hospital  stays,  hospital  outpatient  care, 
physician  visits,  home  health  care, 
nursing  home  care,  drugs,  equipment 
and  other  utilization  categories; 

•  The  reasons  for  each  utilization 
episode; 

•  Expenditures  associated  with  each 
episode,  end  soiurces  of  payment  and 

•  Insurance  coverage  and  sources  of 
payment  including  out-of-pocket  costs; 

The  following  are  examples  of  how 
the  core  items  of  the  CBS  will  be  used: 

•  Estimate  the  cost  of  legislative 
proposals; 

•  Prepare  mandated  Reports  to 
Congress; 

•  Develop  national  cost  estimates  for 
health  care,  including  HCFA  program 
expenditures,  other  sources  ol  payment 
and  developments  in  the  health;  care 
industry; 

•  Analyze  the  effects  of  program 
changes  on  use  and  expenditiu^s. 
including  public  costs,  private  insurance, 
and  out-of-)>ocket  costs: 

•  Improve  the  actuarial  estimates 
which  are  required  to  monitor  and 
project  the  demands  on  the  Medicare 
Thist  Funds; 

•  Study  the  interaction  of  the 
Medicare  and  Medicaid  programst  and 
of  both  programs  with  private  insurance 
derived  from  employment; 

•  Determine  the  proportion  of  oat-of- 
pocket  payments  and  balance  billing  for 
physician  care; 

•  Estimate  the  role  of  sl^)pleraental 
insvtrance.  including  long  terra  caie 
insurance,  in  the  Medicare  populatioa; 

•  Better  understand  the  demographic 
and  socio-economic  characteristics  of 
the  Medicare  populatfen  ae  Aajr  relkte 
to  its  need  for  health  services;  aarf 

•  laqpKBwmadcfeaisBeaarilcoMef 
health  services. 

or  one-time  supplemi 


je  included  in  each  of  the  three  raondk 
of  interviewa  occurring  during  a  yeai. 
These  will  collect  information  ea 
relatively  stable  chafacterialics  ef  the 
respondemia«  such  as  work  histoiy.  or  OS 
special  topics  of  timely  concern  to 
HCFA.  sucK  as  respondents'  perceptions 
of  Health  Malatenanca  OrganaafioBS 
(HMOs).  They  may  also  caalaia 
questions  which  need  not  be  asked  each 
round,  but  may  be  asked  annually,  such 
as  health  aod  fianctional  status,  income^ 
assets,  living  arrangements,  family 
supports,  and  quality  of  life.  These 
supplemental  questions  will  be  used  to 
addrese  such  issues  as: 

•  Effectiveness  of  Medicare  in 
providing  accesa  to  needed  care; 

•  Outcomes  of  medical  care  episodes: 

•  Effect  on  working  and  work  histo^ 
on  the  need  for  health  services  and  on 
coverage; 

•  Effects  of  Medicare  hospitalization 
on  post-hospital  outcomes  of  care; 

•  Efficacy  of  Medicare  in  improving 
or  maintaining  health  status  for 
Medicare  beneficiaries; 

•  State  of  beneficiary  knowledge 
about  developments  in  the  program  and 
the  effects  of  HCFA's  communicatioiis 
for  various  types  of  beneficiaries; 

•  Beneficiaries'  understanding  of 
HMOs  and  other  forms  of  managed  cart; 

•  Understanding  of  the  proper  use  of 
the  dispensed  drug,  and  drug 
interactions;  and 

•  Beneficiaries'  perceptions  of 
physician  services  provided  under 
Medicare,  especially  their  understanding 
of  the  Participating  Physician  Program. 

The  CBS  sample  will  consist  of  12.000 
individuals  sampled  from  the  Medicare 
Enrollment  File  to  be  reptesentative  of 
the  Medicare  population  as  a  whole  and 
by  age  group,  enroUment  type  (aged  or 
disabled),  urban  or  rural  residence. 
Census  regioa  and,  among  the  aged, 
whether  or  not  institutionalized.  The 
sample  will  be  augmented  several  times 
a  year  to  take  into  accoont  attrition,  as 
well  as  to  include  eligible  persons. 

Sampled  individuals  will  be 
interviewed  three  times  a  year,  using         ^ 
personal  interviews  for  the  entire 
sample  for  the  first  round  and  altering 
personal  and  telephone  interviews 
thereafter.  People  who  are  unable  to 
respond  by  phone  wilt  be  interviewed 
personally  each  ^w.  TlMse  intervietwa, 
condacted  three  tinee  a  yen-,  will  ^d 
a  time  Miiee  of  data  for  aacft  respondfent 
on  hedtkawvicesntitizatioii^  medical 
care  ej^eoditarei^  health  iaaenmGe 
coverage,  souieee  el  peyant  pubHc' 
and  printer,  iackidfaig  eatml^pwtw* 


and  a  variety  of  demographic  and 
behavlMf    - 


PakLal 
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assets,  Uving  arrangements,  fami^ 
supports,  and  quality  of  life). 

Built  into  the  survey  design  are 
requirements  for  reporting  access  to  the 
data  in  a  variety  of  media,  a  series  of 
validations  of  the  data,  and  rapid 
tumaroimd.  Survey  data  files  will  be 
matched  to  HCFA  claims  payment  and 
other  administrative  records  such  as  the 
National  Death  Index,  Social  Security 
records,  and  the  Area  Resource  File.  A 
CBS  Data  Book  is  to  be  prepared 
annually  for  wide  circulation,  presenting 
the  most  important  tabulations,  State 
and  local  area  estimates,  and  the 
relation  of  CBS  data  to  other  findings  on 
the  Medicare  population.  The  CBS  Data 
Book  will  not  contain  any  information 
which  allows  individaals  participating 
in  the  survey  to  be  identified.  Annual 
extracts  of  the  data  will  be  prepared, 
suitable  for  analysis  on  personal 
computers. 

Interviewing  will  begin  at  the  start  of 
the  second  year  of  the  contract 
expected  to  be  January  1. 1991.  It  is 
estimated  that  the  average  intervie 
including  supplements,  will  be  45 
minutes  to  an  hour  in  duration,  altho 
interviews  will  vary  due  to  the  presence 
or  absence  of  healdi  events.  It  is 
intended  that  after  testing,  recently- 
developed  computer  technology  will  be 
used  for  data  collection,  that  is,  the 
Computer  Assisted  Personal  Interview 
(CAPI).  in  order  to  obtain  timely,  clean, 
and  high  quality  data. 

During  die  first  year,  the  contractor 
will  conduct  a  full-scale  pilot  test  of  all 
forms  and  procedures  to  be  used  in  the 
CBS,  including  sample  selection, 
selection  and  training  of  data  collection 
staff,  data  collection,  quality  control, 
and  processing  and  delivery  of  the  data. 
The  purposes  of  the  pilot  test  are  to  (1) 
test  respondent  sampling,  contact  and 
location  procedures;  (2)  test 
questioimaire  content  wording,  and 
format  (3)  test  software  and 
programming  for  CAPI;  (4)  test 
interviewer  instruction  materials  and 
training  in  CAPI;  (5)  test  data 
transmission,  editing  and  processing 
procedures;  (6)  test  coding,  summary 
and  control  card  preparation,  and  output 
preparation;  (7)  evaluate  training 
meUiods.  material  and  procedures;  and 
(8)  evaluate  Uie  burdAi  on  respondents, 
especially  on  impaired  individuals. 
The  CBS  is  guided  by  a  technical 
advisory  panel  (TAP)  of  12  experts,  half 
from  inside  and  half  from  outside  the 
govenunent  The  TAP  advises  the 
Project  Officer  on  the  conduct  of  the 
survey  and  the  analysis  of  survey  data. 
At  its  first  meeting  the  TAP  reviewed 
the  contractor's  work  plan  and  draft 
questionnaire  and  began  die 
development  of  an  analysis  plan  for  CBS 


data.  Future  meetings  will  review 
reports  for  each  of  tike  three  data 
collection  rounds^  annual  estimate 
reports,  the  CSS  Data  Book,  and 
successive  Work  Plans. 

The  Privacy  Act  permits  us  to  disclose 
biformation  without  the  consent  of 
individuals  for  "routine  uses"— that  is. 
disclosures  that  are  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  proposed  routine  uses 
in  the  new  system  meet  the 
compatibility  criteria  since  the 
information  is  collected  to  produce 
estimates  of  health  care  use  and 
expenditiues,  and  determinants  thereof, 
by  tiie  aged  and  disabled.  We  anticipate 
the  disclosures  under  the  routine  uses 
will  not  result  in  any  unwarranted 
adverse  effects  on  personal  privacy. 


OFTMi 

The  survey  will  produce  data  sets 
suitable  for  both  longitudinal  and  cross- 
sectional  analysis.  These  data  will  be 
used  by  HCFA  for  multiple  purposes  to: 

•  Produce  projections  of  current 
program  and  proposed  program  changes; 

•  Produce  U.S.-level  estimates  of 
national  health  care  expenditures  by  the 
aged  and  disabled; 

•  Provide  a  research  data  base  for 
HCFA  and  other  researchers;  and 

•  Provide  guidance  to  program 
management  and  policies. 


Dated:  August  27, 1990. 
GsUR.Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 

0»-70-«002 


A  Current  Beneficiary  Survey  (CBS), 
HHS/HCFA/OACT. 

•CCUWTV  CLAtSmCATWN: 

None. 

•vtTiM  location: 

Office  of  Computer  Operations, 
BDMS.  HCFA.  6325  Security  Boulevard, 
Baltimore.  Maryland  21207. 

CATteOmtt  OP  NMMVIOUALS  COVERCD  BV  THE 


A  scientific  random  sample  of  persons 
enrolled  for  hospital  insurance  and/or 
supplemental  medical  benefits  under  tiie 
Medicare  program. 

CATiooMn  OF  aecoRoa  m  tm  •vrmi: 
Demographic  and  socioeconomic 
characteristics  such  as  age,  sex,  race, 
education,  military  service  history, 
income,  and  marital  status;  medical 
utilization  and  cost  data;  prescription 
drug  usage  and  cost  data;  health  and 
functional  status  daU;  healtii  insurance 
coverage  data;  personal  identifiers 
(name  of  Medicare  beneficiary  and 
Medicare  health  insurance  claim 
number):  medical  condition  data: 
household  composition  data;  medical 
provider  names. 

AUTMOMTV  FOR  MAMnNANCt  OF  TM 


IIOUTMIUMSOF 


MAMTAINDM 
CATUOMHOF 

OFSuCMUsn: 


Authority  for  maintenance  of  the 
system  is  ^ven  under  section  1875  of  the 
Social  Security  Act  [42  U.S.C  1385U]. 
entiUed  Studies  and  Recommendations. 


Disclosure  may  be  made: 

1.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual 

2.  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
direcUy  related  to  the  administration  of 
programs  under  tiie  Social  Security  Act 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal  when 

(a)  HHS.  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  In  his  or  her 
individual  capacity  where  the  \ 
Department  of  Justice  (or  HHS  where  it    > 
is  authorized  to  do  so)  has  agreed  to      y 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
tiiereof  where  HHS  determines  that  tiie 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components; 

ia  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  tiiat 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal  or 
the  other  party  is  relevant  and 
necessary  to  tiie  litigation  and  would 
help  in  the  effective'representaUon  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  witii  tiie  purpose  for  which 
the  records  were  collected. 

4.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  tiie  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  tiie  record  was 
provided,  collected  or  obtained: 

b.  Determines  tiiat  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
acconq>Ushed  unlets  the  record  is 


provided  in  individmllfiihiitifrable 
fbmu 

(2)  is  of  sufficient  importaaee  to 
wanant  the  effect  and/or  risk  on  die 
privacy  of  the  individnai  that  additional 
exposure  of  the  record  n^ght  bring*  and 

(3)  There  is  reasonable  probebUity 
that  the  objective  for  the  use  «vould  be 
acoomplished. 

&  Requires  the  informatioa  fec^tieiU 
to: 

(1)  Establish  reasonable 
adnUnistrative.  technical,  and  jrfiyaical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identffled  at  the  earBest  time  at  which 
removal  or  destruction  can  be 
accomplished  oonistent  with  the 
purpose  of  the  pro|ect  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
natnra  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emragency  dcnmstances 
affecting  the  health  or  safety  of  any 
individual 

(b)For,u8e  in  another  research  - 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  reseat  project,  if 
information  that  would  enable  research 
subjects  tp  be  identified  is  removed  or 
destroyed  at  the  earliest  (q>portumty 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

5.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  AOP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  AOP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
systefn. 
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Access  is  limited  to  au  Aorfeed  HCFA 
personnel  and  HCFA  eontraetor 
employees  in  the  perforaiance  of  their 
duties.  HHS  contractors  and 
collaborating  researchers  are  required  to 
comply  with  the  pnnisions  of  the 
Privacy  Act,  and  are  reqaised  to  sign 
Assurance  of  Confideatiali^  Forms  (or 
Data  Security  Statement^  that  are  kept 
on  file  by  the-oontractor.  Respondents 
are  advised  that  th«r  identity  will  only 
be  known  to  these  who  are  involved  in 
conducting  the  study  and  that  any 
published  findings  will  be  in  a  fennat 
which  precludes  individual 
identification  (data  that  contains  no 
individual  identifiers  nor  data  elements 
that  would  permit  the  identity  of  a 
^beneficiary  to  be  deduced  [e.g.,  date  of 
Njirth,  residence,  zip  code]  may  be 
released  as  statistical  data).  Data  are 
kept  in  secured  rooms  with  access 
limited  to  authorized  personnel,  in 
buildings  with  controUed  access.  Access 
to  computer  files  is  controlled  by  the  use 
of  security  codes  and  passwords  known 
only  to  authorized  personnel 


Records  are  maintained  witti 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAOElKS)  AND  AOOREtt: 

Chief  Actuary.  Office  of  the  Actuary, 
Health  Care  Financing  Administration, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207 

NonncATiON  moccDwiE: 

For  piupose  of  access,  write  the 
system  manager,  who  will  require  the 
S3rstem  name,  health  insurance  claim 
number,  and,  for  verification  purposes, 
name,  address,  date  of  birth,  and  sex. 

niCOIID  ACCESS  PndCEDURE: 

Same  as  notification  proceds 

Requestors  should  also  reasonabl) 
specify  the  record  contenta^ein^soughL 
(These  access  procedure^are  in 
accordance  with  the  De|>artment 
Regulations  [45  CFR  5b^5(a)2).] 

rrma  RECORO  PROccouiin: 


WTMEVmO,  ACCtSSMQ,  RBTAlNMa,  AND 
mWOSNM  or  NKOnoa  M  TNB  tVSTlM: 

•TORAOC: 

File  folders,  magnetic  tapes,  computer 
disks. 


coim* 

N^Contact  the^steni^  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulation  I45CER 
5b.7].). 


enrollees;  Medicare  beneficiaiies  or 
proxies;  Medical  providers  (such  as 
physicians,  medical  facilities,  home 
health  care  providers)  for  a  sample  of 
enrollees. 


Records  are  retrieved  by  heoltii 
insurance  claim  number. 


MMicwe  enrollment  recordk; 
Medicare  bill  records;  Mtedkare 
provider  records  for  »  sample  of 


lor-miACit 

None. 
(FR  Doc.  90-20899  Filed  8-31-00;  8:45  am] 
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National  Instltutet  of  HeaHh 

National  Cancar  Inatftuta,  Heating; 
Cancor  Biology— immtmology 
Contraeta  Ravlaw  Committaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
September  14, 1990,  Chevy  Chase 
Holiday  Inn,  PaHadian  West  Room,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

This  meeting  will  be  open  to  the 
public  (m  September  14  &x>m  9  ajn.  to  10 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sedtons  552b(c)(4)  and 
552b(c)(8).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  dosed  to  the  public  on 
September  14  fi-om  10  a  jn.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  centred 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commerdal  property 
such  as  patentable  material  and 
personal  information  concerning 
individuab  associated  with  the 
proposals,  disdosure  of  which  would 
constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  lOAOe,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  wiQ  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request 

Dr.  Lalita  D.  Palekar,  Executive 
Secretary,  Cancer  Biology-Immuni^ogy 
Contracts  Review  Committee,  5333 
Westbard  Avenue,  Room  80S,  Bethesda, 
Maryland  20882  (301/496-757^  wiH 
furnish  substantive  program 
infarmatfoB. 
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Dated- August  23, 1890^ 
Batty  I.  Bavacidge,  ' 

Committee  Management  Officer,  NIH. 
(FR  Doc.  90-aoeee  FUed  a-ai-eo;  9M  am] 
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PuMte  Health  Sarvloe 

Requeat  for  NominaAona  for  Voting 
Mambera  on  National  Vaedne 
Advlaory  Committee 

aqincy:  Public  Health  Service,  HHS. 
ACnow:  Notice. 

SUMMANV:  The  Department  of  Health 
and  Human  Services  [DHHS)  is 
requested  nominations  to  fill  four 
vacancies  on  the  National  Vaccine 
Advisory  Committee.  The  Committee 
advises  the  National  Vaccine  Program 
and  was  established  by  title  XXL 
subtitle  L  section  2105  of  the  Public 
Health  Service  Act.  enacted  by  Public 
Law  9^-660,  The  National  Vaccine 
Injury  Compensation  Ad  of  1988  (42 
U.S.C  300AA-1  et  seq.) 
dates:  Nominations  are  to  be  submitted 
by  Odober  1, 1990. 
ADOmsSEt:  All  nominations  for 
membership  should  be  sent  to  Dr.  Yuth 
Nimit  (address  below). 
FOn  FURTHER  INFORMATION  CONTACT 
Yuth  Nimit.  Ki.D.,  Executive  Secretary, 
National  Vaccine  Advisory  Committee, 
National  Vaccine  Program,  Office  of  the 
Assistant  Secretary  Cot  Health,  room 
13A-63,  Parklawn  Building,  5600  Fishers 
Lane.  RockviUe,  Maryland  20657,  (301) 
443-0715;  Fax  number:  (301)  443-3386. 
SUFn^MENTARY  INFORMATION:  The 
National  Vaccine  Program  is  requesting 
nominations  of  voting  members  for  four 
vacancies  on  the  National  Vaccine 
Advisory  Committee.  Nominated 
individuals  should  have  expertise  in 
vaccine  research  or  the  manufactiue  of 
vaccines,  or  should  bvt"iy*icians,  or 
members  of  parent  organizations 
concerned  with  immunization,  or 
representatives  of  State  or  local  health 
agencies,  or  public  health  organizations. 
Members  will  be  invited  to  serve  four 
year  terms.  J 

The  National  Vaccme  Advisory 
Committee  (1)  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vacdnation  products  in  the  United 
States,  (2)  recommends  research 
priorities  and  other  measures  the 
Director  of  the  Program  should  take  to 
enhance  the  safety  and  efficacy  of 
vacdnes,  (3)  advises  the  Director  of  the 
Program  in  the  implementation  of 
sections  2102, 2103.  and  2104  of  the     . 


Public  Healdi  Service  Act.  and  (4) 
identifies  annually  for  the  Director  of 
the  Program  the  most  important  areas  of 
government  and  nongovernment 
cooperation  that  should  be  considered 
in  implementing  these  sectioni. 

In  keeping  with  normal  departmental 
policy,  nominees  generally  should  not 
currently  be  serving  on  another  DHHS 
advisory  committee,  although 
exceptions  will  be  considered. 

DHHS  has  a  spedal  interest  in 
ensiuing  that  wmnen,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
committees.  Final  selection  will  be 
determined  by  the  expertise  of  the 
candidates  and  in  a  manner  to  ensure 
appropriate  balance  of  Membership. 
NOMMATION  FROCEDUNBS:  Any 

interested  person  may  nominate  one  or 
more  qualified  persons  for  membership 
on  the  National  Vaccine  Advisory 
Committee.  The  nominee  should  be 
aware  of  the  nomination,  willing  to 
serve  as  a  member  of  the  committee  and 
appear  to  have  no  conflid  of  interest 
that  woidd  predude  committee 
membership.  A  curricvlum  vitae  of  the 
nominee  should  be  submitted  with  the 
nomination. 

Dated:  August  17, 199a 
James  O.  Mason, 
Assistant  Secretary  for  Health. 
[FR  Do&  90-20714  FUed  8-31-90;  8:45  am] 
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(13961-8B-9>— 13-wed(  and  2-year  • 
studies  via  skin  application  in  B6C3F1 
mice  and  F344  rats. 

4.  Anthraqufaume  (84-e5-l>— 13-wMtk 
and  2-year  studies  via  dosed  feed  in 
B6C3F1  odce  and  F344  rats. 

5.  Furfuryl  alcohol  (98-00-0)— 2-year 
studies  via  inhalation  exposure  in     ' 
BOCSFl  mice  and  F344  rats. 

Anyone  having  relevant  information 
(indudlng  ongoing  toxicological  studies, 
current  or  future  trends  in  production 
and  import,  use  pattern,  human 
exposure  levels,  and  toxicological  data) 
to  share  with  the  NTP  on  any  of  these 
chemicals,  should  contact  Dr.  William 
Eastin  within  80  dajrt  of  the  appearance 
of  this  announcement  The  information 
provided  will  be  considered  by  the  NTP 
in  designing  these  studies. 

Contad  may  be  made  by  mail  to:  Dr. 
William  Eastin,  NIEHS/NTP,  P.O.  Box 
12233,  Research  Triangle  Park.  North 
Carolina  27709  or  by  telephone  at  9U)* 
541-7941.  ( 

Dated  August  28. 199a 
David  P.  Ran, 

Director.  National  Toxicology  Program. 
[FR  Do&  90-20885  Filed  8-31-80;  8:45  am] 
MUNO  COM  414»41-4I  ^< 


National  Toxicology  Program,  National 
Toxicology  Program;  Announcement 
of  Intent  To  Conduct  Long-term 
Toxicological  Studlee  of  Five 
Chemlcala;  Requeat  for  Commenta 

As  part  of  an  effort  to  inform  the 
public  the  National  Toxicology  Program 
(NTP)  routinely  announces  in  the 
Federal  Regist«r  the  lists  of  chemicals 
for  which  it  intends  to  conduct  long-term 
toxicological  studies.  This 
announcement  will  allow  interested 
parties  to  comment  and  provide 
information  on  chemicals  under 
consideration  for  long-term  toxicology 
and  carcinogenesis  studies. 

1.  Coconut  oil  fatty  adds 
diethanolamine,  2:1  condensate  (68803- 
42-9)— 13-week  and  2-year  studies  via 
skin  application  in  B6C3F1  mice  and 
F344raU. 

2.  NJ4-Di(2-hydroxyethyl)lauramide 
(120-40-1)— 13-week  and  2-year  studies 
via  skin  application  in  B6C3F1  mice  and 
F344rats. 

3.  N,N-Di(2-hydroxyethyl)oleamide 


DEPARTyENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[10-060^)0-1520-10] 

Date  for  a  Meeting  of  the  Shoatwne 
DIatilct  Advlaory  Council: 
Reecheduled  to  a  Later  Date 

AOENCV:  Bureau  of  Land  Management 
[BLM],  Interior. 

action:  Notice  of  date  change  for 
distrid  advisory  council  meeting. 

summary:  This  notice  changes  the  date 
of  the  meeting  from  September  27, 1990 
to  October  11. 199a  previously 
published  in  the  Federal  Register  Augiist 
23. 199a  [55  FR  3462]  to  set  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Advisory  CoundL 

The  remainder  of  the  previously 
published"  Notice  remains  unchanged. 

Dated  August  23, 199a 
JanisVaaWyba. 
Associate  P'strict  Manager. 
[FR  Doc  90-20488  FUed  8-31-9a  845  am] 
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FWimd 


WNMrmiral  ofDrafl  ElwkowiiMM 


ttw  NMofMrwidW*  B«fiiOB  SystMN 
and  Intant  To  Prapar*  •.Nm 
ComMrad  ManagiiiMnf  Pimand 
Envkomnanttt  hnpactSlatifiMfit 

AQCNCv:  FUb  and  WildlifB  Service. 
Interior. 

ACnoifcNoticfc 

SUMMUltv:  The  ILS.  Hah  and  Wildlif* 
Service  (Sovice)  hat  withdrawn  the 
draft  of  a  programmatic  environmental 
impact  statement  (EIS)  on  the 
management  of  the  National  Wildlife 
Refuge  System  (NWRS)  and  begim  the 
preparation  of  a  new,  more 
comprehensive  document  The  new 
combined  management  plan  andEIS 
will  be  titled  "Refuges  2003— A  Plan  for 
the  Future"  (Refuges  2003),  the  date 
coindding  with  the  lOOtb  anniversary  of 
the  eetaUishaient  of  the  first  national 
wildlife  refuge  in  1903.  This  Notice 
advises  the  public  that  all  comments 
received  on  the  withdrawn  draft  EIS  will 
be  considered  in  the  preparation  of  the 
new  combined  management  plan  and 
EIS.  Moreover,  to  allow  for  additional 
opportunities  for  public  input  and 
participation  in  the  preparation  of  the 
new  document,  a  series  of  public 
meetings  and  workshops  will  be  held 
throughout  the  country. 

FOB  nMTHEH  INFORMATKM  CONTACT: 
Robert  Pacific  EHvision  of  Refuges,  U.S. 
Fish  and  Wildlife  Service,  Mail  Stop  670 
ARLSQ.  1849  C  Street.  NW., 
Washington,  DC  20240. 
•UPKSMOrTAIIV  INFOmUTION:  On 
December  12, 1988  (53  FR  49931),  the 
Service  announced  the  availability,  for 
public  review  and  comment  of  a  draft 
EIS  for  the  management  of  the  NWRS 
pursuant  to  section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1960  (NEPA).  The  statement  described 
four  alternatives  for  managing  national 
wildlife  refuges  and  the  environmental 
consequences  of  implementing  each 
alternative.  A  broad  range  of  significant 
concerns  was  expressed  by  many  of  the 
over  33,000  comments  received  by  the 
Service  in  response  to  that 
announcement 

After  careful  review  and  analysis  of 
the  substantive  comments,  the  decision 
was  made  to  withdraw  the  draft  EIS  and 
prepare  a  new  document  Refuges  2003, 
for  public  review  and  comment  prior  to 
preparing  a  final  EIS.  Refuge 


managenent  iaaaca  seiaed  by  those  wko 
commeatcd  en  the  draftEIS wiU  be 
more  fully  addressed  ia  the  new 
document  These issuea will  indttde: 

*  MuiaganeBtof  NongsmeSpecier 

*  The  CompaUbility  Prooeas 

*  BconaiiiicUsas.onIle6igsLuids 

*  Rde  efHmrtfalgaiid  Tmpping  tt 
Mknaatnent  TooIb. 

*  Recreational  Activities  OB  Jtefoges 

*  Land  Acquisition  Needs/Ptiorities 

*  Use  of  Pesticidaa 

*  Predator  Muiagemsnt 

*  Management  and  Designation  of  Special 
Management  Areas  (e.g.  Reserach  Natural 
Areas.  Wilderness  Areas.  Wild  and  Scenic 
Rivers) 

*  Habitat  Management 

*  Protection  of  Biolo^cal  Diversity 
Enhancement  of  Environmental  Education 
Opportunities 

*  Enhancement  of  Fisheries  Programs 

*  Environmental  Contaminants 

*  Water  Issues  (e.g.  Federal  Water  Rights, 
Water  Quantity  and  Quality) 

*  Management  of  Threatened  and 
Endangered  Species 

*  Waterfowl  Management 

Refiiges  2003  will  also  address  the 
impact  of  important  recent  le^slation  on 
the  NWRS,  including  the  Emergency 
Wetlands  Resources  Act  of  1986,  the 
Farm  Bill  and  the  North  American 
Wetlands  Conservation  Act  of  1988,  as 
well  as  how  the  NWRS  complement  the 
"No  Net  Loss"  of  wetlands  goal. 

In  addition.  Refuges  2003  will  expand 
on  the  background  information 
presented  on  the  NWRS  and  include  a 
greater  range  of  reasonable  alternatives 
for  the  management  of  the  NWRS.  The 
schedule  for  the  preparation  of  the  new 
combined  management  plan  and  EIS 
will  include  numerous  public  meetings 
nationwide.  The  draft  management  plan 
and  EIS  is  scheduled  to  be  released  in 
December  1991  and  the  final  plan/EIS  in 
September  1992. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  NEPA.  as 
amended  (42  U.S.C.  4321,  etseq.),  NEPA 
Regulations  (40  CFR  parts  1500-1506), 
other  appropriate  Federal  regulations, 
and  Service  procedures  for  compliance 
with  those  regxilations. 

Dated:  August  24,  19Ml 
Bruce  BlandMR^ 

Acting  Director,  Fish  and  Wildlife  Sendee. 
[FR  Doc  90-20723  Filed  8-31-00;  ft4S  am] 


INTERSTATE  COMMERCE 
COMMISSION 

(Affldt  Na  1  to  8««lM  Order  Na  1810] 

D&H  Corp.'  Canadian  PacMoLTDt 
Authorlzad  To  Oparata  Tracka  ot 
Dalawara  and  Hudaon  Railway  Co., 
Debtor  (Francia  P.  nCaHo^  Tmataa) 

AOENCV:  Interstate  Conunerce 
Commission. 

action:  Amendment  Na  1  to  Service 
Order  No.  1510  extends  the  order's 
effectiveness  for  90  days  as  requested 
by  Francis  P.  DiCello,  Trustee  in 
reorganization  of  the  Delaware  and 
Hudson  Railway  Company  (D&H),  and 
D&H  Corporation/Canadian  Pacific 
Limited  (D&H  Corp./CP  Rail. 

summary:  Service  Order  No.  ISia 
issued  July  31, 1990,  pursuant  to  4a 
U.S.C.  11123(a),  authorized  D&H  Corp./ 
CP  Rail  to  operate  without  Fedo-al 
subsidy  or  other  Fedo-al  compensation 
over  tracks  of  the  D&H  for  30  days  (/.e.. 
from,  August  1. 1990  until  August  30, 
1990),  while  the  Commission  conducted 
the  required  hearing  to  considewr 
extension  of  the  authority  beyond  30 
days.  Service  Order  No.  1510  is  hereby 
extended  for  90  days. 
effective  date:  This  order  shall 
become  effective  at  11:59  pjn.,  August 
30, 19ga  and  shall  remain  in  effect  until 
11:59  p.m.,  November  28, 1990,  unless 
otherwise  modified,  amended,  or 
vacated  by  order  of  this  Commission. 
FOR  FURTHER  INFORMATION  CtMTACT: 
Bernard  Gaillard,  (202)  275-7849.  or 
Melvin  F.  Clemens,  (202)  275-1559,  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPiSMENTARV  INFORMATION:  Upon 
application  by  Francis  P.  DiCello, 
Trustee  in  reorganization  of  the  D&H, 
and  D&H  Corp./CP  Rail  and  based  upon 
representations  of  support  by  The  New 
York  State  Department  of 
Transportation  (NYSLKDT)  and  the  U.Sl 
Department  of  Transportation,  Federal 
Railroad  Administration  (FRA),  Service 
Order  No.  1510  was  entered,  pursuant  to 
49  U.SC  11123(a),  for  an  miUal  period  of 
30  days. 

All  comments  received  uniformly 
support  a  continuation  of  this  emergency 
authority.  Shippers  and  the  NYSDOT 
base  their  support  on  the  absence  of 


'  DSH  Corporation  it  a  wholly  owned  tubtidiaiy 
of  Canadian  Pacific  Limited  dial  was  fonned  to 
acquire  the  assets  of  tha  Delaware  aniLHudaon 
Railway  Company.  That  acquisition  is  being 
considered  by  the  Commission  in  Financa  Docket 
No.  3170a 
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alternative  service  to  many  shippers  In 
the  region  served  by  D&H  If  D&H  Corp. 
is  not  allowed  by  this  authority  to 
continue  its  emergency  operations. 

During  the  initial  period  of  the  order, 
D&H  Corp.  has  demonstrated  that  with 
support  of  its  parent  CP  Rail,  it  has  the 
necessary  financial  resources  and  the 
managerial  and  operational  capability  to 
provide  continued  rail  senvice  on  the 
D&H  Unes. 

The  Commission  herein  certifies  that 
the  emergency  which  prompted  entry  of 
the  original  order  in  this  proceeding 
continues  and  extends  the  authority  for 
D&H  Corp./CP  Rail  to  operate  D&H 
lines  for  an  additional  90  days.  This  will 
assure^}&H  shippers  of  continued 
essential  rail  services,  without 
hitemiption.  during  the  pendency  of  the 
acquisition  proceeding  (Finance  Docket 
No.  31700). 

Additional  information  is  contained  in 
the  Commission's  decisioiL  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  a  copy  in  person  from: 
Dynamic  Concepts,  bic,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423. 
Telephone:  (202)  289^357/4359. 

Decided:  August  28k  1990. 

By  the  Commission.  Chairman  Philbla  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Laml)oley  and  Enunetif 
Sidney  L.  Strickland,  ]r.. 

Secretary. 

(FR  Doc.  90-20720  Filed  B-31-00: 8:45  am] 
MJJNO  COOC  TOSS-OI-SJ  I 

-  ^         — 

[Finance  Docket  NO|  11724] 

Exemption;  Coknrtbua  A  Graanvtlla, 
Railway  Co.;  Trackaga  RIghta 
Exemption  Southrail  Coip. 

Southrail  Corporation  (SR)  has  agreed 
to  grant  overhead  trackage  rights  to 
Columbus  &  GreenviHe  Railway 
Company  (C&G)  over  SR's  main  track  at 
or  near  West  Point,  MS,  between  the 
switching  point  with  connecting  track.to 
be  constructed  1,087  feet  north  of  SR 
milepost  AJ-87  (vahiation  station 
4595 -r  01)  *  and  the  point  of  a  direct 
connection  to  be  constructed  by  C&G 
just  south  of  the  intersection  of  C&G's 
former  main  track  with  Mi8|issippi  State 
Highway  No.  50,  a  distance  of  1.6  miles.* 
The  trackage  rights  were  to  become 
effective  on  or  after  August  24, 1990. 

This  transaction  is  related  to  another 
trackage  ri^ts  agreement  wh'fareby  C&G 


will  allow  SR  to  operate  over  its  Unes.* 
That  transaction  also  involves 
construction  of  connecting  tracks  that 
will  allow  C&G  andSR  to  use  certain  of 
each  other's  Unes  in  effect  as  Joint 
fadUties.* 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  fiUng  of  a 
petition  to  revoke  wiU  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Lester 
A.  Sittler,  137  Main  Street.  P.O.  Box  128, 
Cooperstown,  NY  13326.     . 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LCC 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Operate.  380 
LCC  653  (1980). 

Dated:  August  28, 19ga 

By  the  Commissioa  Richard  E  Felder, 
Acting  Director,  OfTice  of  Proceedings. 
Sidney  L  Stridand.  |r.. 
Secretary. 

[FR  Doc.  90-20720  Filed  8-31-80;  8:45  am] 
MUNM  oooe  TDW-ei-H 


■  Other  connecting  tracks  to  lie  constructed  will 
intersect  with  the  Une  covered  by  the  trackage 
r^ts  involved  here  at  a  point  iJOtIf  feet  north  of  SR 
milepost  A]-87  (valuation  statton  4615+01). 

■  This  constmctioa  weuld  invohre  CSG  lining 
over  SR's  Old  Scale  Tipfk  east  of  SR's  West  Polnl 
Depot 


DEPARTMENT  OF  JUSTICE 

Antitruat  DMalon 
[CM  Action  No.  90-19S61 

Unttad  Stataa  v.  Brown  ft  Root,  Inc. 
Propoaad  Final  Judgment  and 
Competftlve  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  penalties  Act, 
15  U.S.C  16(b)-(h),  that  a  proposed  Final 
judgment,  Stipulation,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  v.  Brown  BRoot,  Inc., 
Halliburton  Company,  and  Offshore 
Pipelines,  Inc. 

The  Complaint  of  the  United  States  in 
this  case  alleges  that  the  acquisition 
fit)m  Brown  &  Root,  Inc.  ("B&R")  by 
Offshore  Pipelines,  Inc.  ("OPI")  may 
substantially  lessen  competition  in  the 
provision  of  pipelay  and  pipebury  barge 


*  Finance  Docket  No.  31719.  Southrail 
Corporation— Trvckage  RighU  Exemption— 
Colutnbu$  and  Greenville  Railway  Company  (not 
printedl.  corrected  notice  served  snd  published 
August  24. 1090  (55  FR  34777-8). 

«  C*G  and  SR  have  not  indicated  that  either  of 
thein  has  soo^t  Commission  approval  for 
oonetnictioB  of  the  connecting  Unes.  It  is  unclear 
wfaedier  this  construction  is  subiect  to  Commissioa 
latlsdiction.  If  the  Commission  does  have 
Jurisdiction,  they  must  either  file  approprUia 
applicatloas  under  40  U.S.C  10001  or  seek 
exemptioB  <<»<>•'  ^  MS^  lOWM. 


services  In  water  depths  of 
approximately  200  to  400  feet  or  with 
pipe  diameters  greater  than  12  Inches  h. 
the  United  States  Gulf  of  Mexico 
("intermediate  pipelay/pipebuiy 
market")  in  violation  of  section  7  of  the 
Clayton  Act 

Pipelay  and  pipebury  barge  services 
are  contracted  for  by  oil  companies  to 
instaU  and  bury  pipeline  in  connection 
with  the  offshore  development  and 
production  of  crude  oil  and  natural  gas 
in  the  United  States  Gulf  of  Mexico. 
Pipelay  barges,  pipebury  barges,  and 
combination  pipelay/pipebury  barges 
are  speciaUy  designed,  built  or  modified, 
and  equipped  to  be  capable  of  lajring 
and/or  burying  pipeline  on  the  sea 
bottom.  Vessels  vary  in  their 
capabiUties  to  lay  or  bury  certain 
diameters  of  pipe  and  to  do  so  in  certain 
water  depths  largely  based  on  the  size 
of  the  vessel.  Firms  that  provide 
pipelay/pipebury  barge  services  in  the 
United  States  Gulf  of  Mexico  compete 
with  each  other  for  bids.  In  1089,  total 
sales  in  the  intermediate  pipelay/ 
pipebury  market  were  over  $28  miUion, 
with  OPI  accounting  for  about  27%  of  the 
market  and  B&R  accounting  for  about 
31%. 

The  proposed  Final  Judgment  requires 
OPI  to  divest  certain  pipelay/pipebury 
vessels— the  BAR-278  pipelay/pipebury 
barge  and  the  LB-282  pipelay/pipebury 
barge,  by  March  15, 1991.  If  OPI  does  not 
seU  these  assets  by  then,  a  trustee  wiU 
be  appointed  to  conduct  the  divestiture. 
PubUc  comment  on  the  proposed  Final 
Judgment  is  invited  within  the  statutory 
60-day  comment  period.  Such  comments, 
and  responses  thereto,  will  be  pubUshed 
in  the  Federal  Register  and  filed  with  the 
Court.  Comments  should  be  directed  to 
Mark  C.  Schechter,  Chief. 
Transportation,  Energy  and  Agriculture 
Section.  Antitrust  Division,  Room  9403, 
Judiciary  Center  Building,  555  4th  Street, 
NW.,  Washington,  DC  20001  (202/307- 
6349). 

Joseph  H.  Wldmar, 
Director  ofOperattora. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C  16),  and  without 
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further  notice  to  any  party  or  other 
pro<»edings»  provided  that  Raintiff  has 
not  withdrawseonBent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
fihng  that  notice  with  the  Court; 

3.  The  parties  shall  abide  by  and 
oiQply  with  the  provisions  of  the  Final 

Judgment  pending  its  entry,  and  shall, 
&om  the  date  of  the  filing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  thereof  as  though  the  same 
__were  in  full  force  and  effect  as  an  order 
oftheCoortr 

4.  In  die  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Hnal 
Judgment  is  not  ei^tered  pursuant  to  this 
Stipulation,  this  Stipulation  shaO  be  of 
no  e^ect  whatever,  and  the  making  of 
this  Stipulation  shaQ  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  August  17.  iggo. 

Far  Plaintiff  United  SUtes  of  America. 
James  P.  Rill. 

Asaistant  Attorney  General. 
JudyWhalky. 
John  W.  Clark. 
Roger  W.  Fones, 
Attorneys,  U.S.  Department  of  Justice. 

Antitmst  Division. 
Bumey  P.  Qark. 
Aone  E.  Blair, 
Ai^ela  L  Hughes.     • 
JiUPtacek. 
Attorneys,  U.S.  Department  of  Justice. 

Antitrust  Division.  Judiciary  Center 

Building,  555  Fourth  Street.  NW., 

WaAington.  DC  20001.  (202)  307-0892. 

For  Defendants — Brown  and  Raot  Ina  and 
Halliburton  Co. 
Vinwm  ft  Elkins.  1455  Pennsylvania  Avenue. 

NW,  Washington.  DC  20004-1007.  (202) 

e3»-«6«>. 

Ky  P.  E*ving.  Jr., 

A  Member  of  the  Firm. 

For  Defendant— Offshore  Pipelines.  Inc 
Jones.  Walker.  Waechter.  Poitevent.  Carrera 

*  Denegre.  201  St.  Charles  Avenue.  New 

Orleans.  Louisiana  70170.  (202)  504-582- 

8000. 

WUUam  B.  Masters, 

A  Member  of  the  Firm.  ^ 

Stipulation  Approved.for  Filing 

Done  this  17tfa  day  of  August.  IMOi 
Judge  Jackson, 
United  States  District  fudge. 
Final  Judgment 

Whereas,  plaintiff,  United  States  ^ 
America,  having  filed  its  Complaint 
herein  on  August  17.  loga  and  ptaintifr 
and  defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Jud^cnt  without  trial  of 
adjudication  of  any  issue  of  fact  at  law 
heoein  and  witfaant  this  Final  Jud^awni 


constituting  an]^  evidence  against  orm 
admission  by  any  party  with  leqwct  to 
any  such  issue; 

And  whereas,  defendants  have  a^eed 
to  be  bound  by  the  imivisions  of  diis 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement,  and  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  tiiat  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below: 

iV5*^-thprcfore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed  as 
follows: 

I.  JurisdictloD 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against 
defendants  under  section  7  of  the 
Clayton  Act.  as  amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  B»R  means  defendant  Brown  k 
Root  Inc.;  each  division,  subsidiary,  or 
affiliate  thweof,  and  each  officer, 
director,  employee,  attorney,  agent  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

B.  Hallibarton  means  defendant 
Halliburton  Company;  each  division, 
subsidiary,  or  affiliate  thereof,  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them. 

C.  OPI  means  defendant  Offshore 
Pipelines.  Inc.;  each  division,  subsidiaiy, 
or  affiliate  thereof,  and  each  officer, 
director,  employee,  attorney,  agent,  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

D.  The  divestiture  assets  means  the 
marine  construction  vessels  designated 
the  BAR-278  pipelay  barge  and  the  LB- 
282  combination  pipelay/pipebury 
barge. 

E.  Person  means  any  natural  person, 
corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entitjc 

m.  Applicability 

A.  The  proidsiaBS  of  this  Final 
Judgment  shall  apply  to  the  defendanta, 
to  their  successors  and  assigis,  to  their 
subsidiaries,  «fBH»tesi.dirBictor» 


officers,  managers,  agents,  and 
employees,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Fhial  Judgment  by 
personal  services  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition- of  the  sale  or  other  disposition 
of  all  or  substantially  all  of  their  assets 
or  stock,  that  the  acquiring  party  agree 
to  be  bound  by  the  provisions  of  this 
Final  Judgment 

C.  Nothing  herein  shall  request  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  ofany 
third  party,  and  nothing  herein  riiall  be 
construed  to  provide  any  rights  to  any 
third  party. 

rv.  Divestiture  of  Assets 

A.  Defendant  OPI  is  hereby  ordered 
and  directed  to  divest  to  a  purchaser 
prior  to  March  15. 1991.  all  of  its  direct 
and  indirect  ownership  and  control  of 
the  divestiture  assets.  The  obligation  to 
divest  shall  be  satisfied  if.  by  Nfarch  15, 
1991.  OPI  enters  into  a  binding  contract 
for  sale  of  the  divestiture  assets  to  a 
purchaser  approved  by  plaintiff, 
according  to  terms  approved  by  plaintiff, 
that  is  contingent  only  upon  compliance 
with  the  terms  of  this  Final  Judgment 
and  that  specifies  a  prompt  and 
reasonable  closing  date  no  later  than 
May  15, 1991,  and  if  sale  is  completed 
pursuant  to  the  contract. 

B.  If  defendant  OPI  has  not 
accomplished  the  required  divestittire 
prior  to  March  15, 1991.  plaintiff  may.  in 
its  sole  discretion,  extend  this  time 
period  for  an  additional  period  of  time 
not  to  exceed  three  monUis,  if  OPI 
requests  such  an  extension  and 
demonstrates  to  plaintiff's  satisfaction 
that  it  has  made  bona  fide  efforts  to  sell 
the  divestiture  assets  and  that  there  is  a 
reasonable  expectation  that  the  assets 
can  be  sold  in  the  requested  extended 
time  period,  but  that  the  divestiture 
cannot  be  completed  prior  to  March  15, 
1991. 

Q.  Defendant  OPI  agrees  to  take  all 
reasonable  steps  to  accomplish  quickly 
said  divestiture.  In  carrying  out  its 
obligations  to  divest  the  divestiture 
assets,  OPI  may  divest  these  assets 
alone,  or  may  divest  along  with  these 
assets  any  other  assets  of  OPI. 

D.  In  accomplishing  the  divestiture  ■ 
ordered  by  this  Final  Judgment 
defendant  OPI  promptly  sh  a  II  make 
known  in  the  United  States,  by  usual 
and  customary  means,  the  availability  of 
the  divestiture  assets,  for  sale. 
Defmdant  OH  shall  notify  any  pnson 
making  an  inquiij  regahiing  the  possibk 
purchase,  of  the  divestiture  assets  thai 
the  sale  i»  being  made  pursuant  to  this- 
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Final  Judgment  and  provide  audi  person 
with  a  copy  of  the  Final  Judgment  The 
defendants  shall  also  offer  to  furnish  to 
all  bona  fide  prospective  purchasers  of 
the  divestiture  assets,  subject  to 
customary  confidentiaUty  assurances, 
all  pertinent  information  regarding  the 
divestiture  assets.  Defendants  shall 
provide  such  information  to  the  plaintiff 
no  later  than  the  time  they  furnish  such 
information  to  any  other  person. 
Defendants  shall  permit  prospective 
purchasers  of  the  divestiture  assets  to 
have  access  to  personnel  knowledgeable 
about  the  divestiture  assets,  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational,  or  other  doctiments  and 
information  as  may  be  relevant  to  the 
sale  of  the  divestiture  assets.  . 

E.  Divestiture  required  by  Section  IV. 
of  the  Final  Judgment  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  the 
divestiture  assets  can  and  will  be 
operated  by  the  purchasers  as  part  of  a 
viable,  ongoing  business  providing 
pipelay  and  pipebury  barge  services  in 
the  United  States  Gulf  of  Mexico.        ,^^ 
Divestiture  shall  be  made  to  a  purchaser 
for  whom  it  is  demonstrated  to 
plaintiff's  satisfaction  that  (1)  The 
purchase  is  for  the  purpose  of  competing 
effectively  in  the  provision  of  pipelay 
and  pipebury  barge  services  in  the 
United  States  Gulf  of  Mexico,  and  (2) 
the  purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  provision  of 
pipelay  and  pipebury  barge  services  in 
the  United  States  Gulf  of  Mexico. 

F.  Divestiture  required  by  Section  IV. 
of  the  Final  Judgment  shall  not  be  made 
to  McDermott  Incorporated  or  Pipe 
Lines  Unlimited  Services  (PLUS)  or  any 
of  their  affiUates  or  subsidiaries,  or  to 
any  company  planning  to  move  the 
assets  out  of  the  United  States  Gulf  of 
Mexico. 

G.  Except  to  the  extent  otherwise 
approved  by  plaintiff,  any  assets 
divested  pursuant  to  diis  Final  Judgment 
shall  be  divested  free  and  clear  of  all 
mortgages,  encumbrances  and  material 
liens,  other  than  any  inchoate  statutory, 
admiralfy,  maritime,  or  common  law 
liens  for  obligations  not  yet  due  and 
payable.  Defendant  OPI  shall  indemnify 
the  purchaser  of  any  assets  divested 
pursuant  to  this  Final  Judgment  for  any 
such  outstanding  liens. 

V.  Appointment  of  Tnistae 

A.  If  defendant  OPI  has  not 
accomplished  the  divestiture  required 
by  Section  IV.  of  the  Pinal  Judgment  ly 
February  15. 1901,  defendants  shall 
notify  plaintiff  of  that  fact  Within  ten 
(10)  days  of  that  date^  or  twenfy  (20) 


days  prior  to  the  expiration  of  any 
extension  granted  pursuant  to  Sectian 
IV.  B.,  whichever  is  Uter.  plaintiff  shall 
provide  defendant  OPI  with  written 
notice  of  the  names  and  qualifications  of 
not  more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  IHaintiff  will  in  good  faith 
seek  to  assure  that  at  least  one  of  the 
nominees  shall  be  a  ship  broker  engaged, 
primarily  in  the  business  of  purchasing 
and  selling  vessels,  including  marine 
construction  vessels.  Defendant  OPI 
shall  notify  plaintiff  within  ten  (10]  days 
thereafter  whether  either  or  both  of  such 
nominees  are  acceptable.  If  either  or 
both  of  such  nominees  are  acceptable  to 
defendant  OPL  plaintiff  shall  notify  the 
Court  of  the  person  upon  wKom  the 
parties  have  agreed  and  the  Court  shall 
appoint  that  person  as  the  trustee.  If 
neither  of  such  nominees  is  acceptable 
to  defendant  OPL  it  shall  Tumish  to  ' 
plaintiff,  within  ten  (10)  days  after 
plaintiff  provides  the  names  of  its 
nominees,  written  notice  of  the  names 
and  qualifications  of  not  more  than  two 
(2)  nominees  for  the  position  of  trustee 
for  the  required  divestiture.  If  either  or 
both  of  such  nominees  are  acceptable  to 
plaintiff,  plaintiff  shall  notify  the  Court 
of  the  person  upon  whom  Ui^  parties 
have  agreed  and  the  Court  shall  appoint 
that  person  as  the  trustee.  If  neither  of 
such  nominees  is  acceptable  to  plaintiff, 
it  shall  furnish  the  Court  the  names  and 
qualifications  of  the  nominees  proposed 
by  plainUff  and  defendant  OPI.  The 
Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendant  OPI  has  not 
accomplished  the  divestiture  required 
by  Section  IV.  of  this  Final  Judgment  at 
the  expiration  of  the  time  period 
specified  in  Section  IV.  A.  or,IV.  B.  of 
this  Final  Judgment  as  applicable,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
tiien  take  steps  to  effect  divestiture  of 
the  divestiture  assets;  provided, 
however,  that  the  appointment  of  the 
trustee  shall  not  become  effective  if, 
prior  to  expiration  of  the  applicable  time 
period,  defendaiit  OPI  has  notified 
plaintiff  pursuant  to  Section  VI.  of  this 
Final  Judgment  of  a  proposed  divestiture 
of  the  divestitiire  assets  and  plaintiff  has 
not  filed  a  written  notice  that  it  objects 
to  said  proposed  divestiture. 

C  After  tiie  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  any  assets  as  to 
which  it  has  been  designated  to  efEect 
divestiture.  Hie  trustee  shall  have  the 
power  and  authority  to  accomplish 
divestiture  to  a  purchaser  acceptable  to 
plaintiff  at  such  price  and  on  such  terms 


as  are  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  having 
due  regard  for  the  fair  market  value  of 
the  divestiture  assets  and  the  necessify   . 
of  effectuating  a  prompt  divestiture  in 
order  to  preserve  competition  in  the 
pipelay/pipebury  market  in  the  Gulf  of 
Mexico,  subject  to  the  provisions  of 
Section' VL  of  this  Final  Judgment  and 
shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 
Defendant  OPI  shall  not  object  to  a  sale 
of  the  divestiture  assets  by  the  trustee 
on  any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objection  by  OPI 
must  be  conveyed  in  writing  to  plaintiff 
and  the  trustee  witUn  fifteen  (15)  days 
f  fter  the  trustee  has  notified  defendant 
OPI  of  the  proposed  sale  in  accordance 
with  Section  VI.  of  this  Final  Judgment 
D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant  OPL  shall 
receive  compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished,  and  shall  serve  on  si<:h 
other  terms  and  conditions  as  the  Coh|^ 
may  prescribe;  provided,  however,  thar 
the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  dat^  of 
his  or  her  appointment.  The  trustee  shall 
account  for  all  monies  derived  from  a 
sale  of  the  divestiture  assets  and  all 
costs  and  expenses  incurred  in 
connection  therewith.  After  approval  by 
the  p>urt  of  the  trustee's  accounting, 
including  fees  for  its  services,  all 
remaining  monies  shall  be  paid  to 
defendant  OPI  and  the  trust  shall  then 
be^erminated. 

E.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
•accomplishment  of  the  divestiture  and 
shall  use  their  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestitiire.  The  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records,  and  facilities  related  to 
the  divestiture  assets,  and  defendants 
shall  develop  such  financial  or  other 
information  relevant  to  the  divestiture 
assets  as  the  trustee  may  request 

F.  After  its  appointment  becomes 
effective,  tiie  tinistee  shall  file  montiily 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  as  contemplated 
under  this  Final  Judgment  provided, 
however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
'   each  person  «^o,  during  the  preceding 
Airty  (30)  days,  made  an  offer  to 
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acquire,  expraated  an  inlaraat  in 
acqidBim.  catered  into  neioliatiina  to 
acqniBa.  or  fM»  oaalaetad  or  mada  aa 
infoliy  ahout  acviiriaf.  aayi 
interaat  ia  ikm  dhraattlMa  aat 
■hall  deacrib*  in  detail  each  < 
with  aiqr  Bach  pecMO  dufji^  tkal  period. 
The  tmatae  flfaaU  BuiHtain  biy  racorda  «f 
all  aOarlB  aiada  to  divasi  these  aaseta. 

G.  WUhia  six  raootha  after  its 
appointment  has  becoote  effective,  if  the 
trustee  haa  not  accomplished  the 
divestatun  required  by  Section  V.  of  this 
Final  Judgaifirf.  the  trustee  shall 
promptly  file  witfi  the  Court  a  report 
settiag  fatth  (1)  The  trustee's  efforts  to 
accomplidi  the  required  divestiture.  (2) 
the  reasoas,  in  the  trustee's  judgment, 
why  any  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations:  provided,  however, 
that  to  the  extent  such  report  contains 
information  that  the  trustee  deems 
confidential,  such  report  shall  not  be 
filed  in  the  pubiic  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shaU  each  have  the  right  to  be  heard  and 
to  make  adcfitional  recommendations 
consistent  with  the  purpose  of  the  trust 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  cany  out  the  purpose  ef  the 
trust,  wfaidi  shall,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  or  ordering  the 
divestiture  assets  to  be  sold  to 
defendant  BftR  at  a  price  the  Court 
determines. 

VL  Notificatioa 

Immetfiately  following  entry  of  a 
binding  contract  contingent  upon 
compliance  with  the  terms  of  Uiis  Final 
ludgment  to  effect  any  proposed 
divestiture  pmiuant  to  Section  IV.  or  V. 
of  this  Final  Jodgment  defendant  C^I  or 
the  trustee,  whidiever  a  then 
responsible  for  effectiag  die  divestiture, 
shall  notify  plaintiff  xd  the  proposed 
divestiture.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  defendant  OPL 
The  notice  shall  set  forth  the  details  of 
the  proposed  transaction  and  list  the 
name,  address,  and  telephone  number  of 
each  person  not  previously  identified 
who  offered  to  acqu^  or  expressed  an 
interest  m  acquiring  or  desire  to  acquire 
any  owaerafaip  intereat  ia  the  divestiture 
asseta.  together  with  foU  detaila  of  saaie. 
Within  fifteen  (15)  daya  or  leceipt  by 

plaintiff  ef  such  aotice,  fiaintiB  may 

request  additiooal  iBfoaulioa 
conoamiitg  the  prtqwsed  divesMtaie  aad 
the  prapoaed  purchaser.  Defaadaat  QPI 
and/or  the  trastae  shall  ft""'****  ■«» 

twea^r  (2(4  days  of  Iha  jwa^  «f  the 
request — ' — *' "      *   " 


otherwise  agraa.  Witen  tUrtj  (90)  daya 
after  laoaipt  of  the  mttca  or  wM^ 
twenty  (ai|  d^rraftar  plaintiff  has  been 
providad  tfn  additional  igfiii^iai 
raqaaated  (hdnding  any  additimMl 
infarmation  neqaeated  of  penona  other 
than  defendants  «r  the  tmstacl. 
whichever  is  latec.  plaintiff  shaH  provide 
written  BotiGe  to  defendaitf  OH  aid  the 
tmatea,  if  there  ia  ona.  stating  whether 
or  net  it  ofatecta  ta  the  propesod 
diveatituse.  If  plaintiff  provides  written 
notice  to  defandant  OPI  and/or  du 
bMtee  that  it  does  not  object  diea  the 
divestfture  may  be  consummated, 
subject  eidy  lo  defendant  OM's  Mmited 
right  to  object  to  the  safe  under  the 
proviso  in  Section  V.  C  Upon  obfectitm 
by  plaintiff;  a  divestiture  pctiposed 
under  Sectioa  IV.  shall  not  be  ^ 

consu^nraated.  Upon  objection  by-        \ 
plainti^Ljv  by  defendant  OPI  imder  the 
proviso  in  Section  V.  C.  a  divestiti^ 
propose;d  under  S^on  V.  shall  no^  be 
consummated  w^essSqsprajved  ^^ihe 

VILAffidavita 

Upon  filing  of  this  Final  Jud^uat  «id 
every  divty  (30)  days  thereafter  until  the 
divestiture  has  been  completed  or 
authority  to  effect  divestiture  passes  to 
the  trustee  pursuant  to  Section  V.  of  the 
Final  Judgoaent  defendant  OPI  shall 
deliver  to  plaintiff  an  affidavit  as  to  the 
fact  and  otanner  of  compliance  with 
Section  IV.  of  the  Final  Judgment  Each 
such  affidavit  ef  OPI  shall  include  die 
name,  address,  and  telephone  number  of 
each  person  who.  at  any  time  after  die 
period  covered  by  the  last  such 
affidavit  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  ownership  interest  in  the 
divestitive  assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  Defendant 
OPI  shall  maintain  full  records  of  all 
efforts  made  to  divest  these  operatiana. 

Vm.  Fmandng 

With  prior  consent  of  the  plaintift 
defendant  may  finance  all  or  any  part  of 
any  purchase  made  pursnaot  to  Sections 
IV.  or  V.  of  this  Final  Jud^wat 

IX.  Preset  >atiuu  of  Assets 

Until  the  divestilute  required  by  tbe 
Final  Judgement  baa  been  accomplished: 

A.  Defendant  QPI  shall  take  all  steps 
neoesaaiy  lo  assure  that  the  disastitua 
assets  an  ""■"♦ninnd  aa  separate, 
distinct,  and  salable  aaaeta,  apart  bom 
odier  aaaaU  of  OPL  Oei  shaM  naa  ^ 
reasonafaln  afiiorta.  t^'V'fiM  tinn^m  ^ 
.«m,^rttTf  TtMiti  tpfirfnrm  nm*-^ ' 


conditsan  add^  makes  them  aaabla  aa 
pait  af  a  viaya  and  active  bostoeaa  of 
pranridiag  ptpelay  and  pipebnry  sarvicea. 

assign,  transfer,  oroflierwise  dispose  of, 
or  pfedge  aa  collateral  for  leans  (except 
such  loans  as  are  -cofrendy  ootstamfing 
or  replacement  or  suosftitutes  tnerefere). 
tne  niTeatitcBa  assets,  provided  that  the 
divestitore  asseta  nay  be  mortg^ed  to 
secure  financing  for  ^  acquisition  of 
the  divestiture  assets  as  long  as  the 
mortgage  is  required  to  be  rrieased  upon 
any  safe  made,  in  compliance  with  this 
Final  Judgment  widiont  regard  to  the 
price  received  therefore. 

C  Defendant  OP!  shall  preserve  the 
divesmure  assets  in  a  state  of  repair 
equal  to  their  state  of  repair  as  of  the 
date  of  this  Final  Judgment  ordinary 
wear  and  tear  excepted.  Defendants 
shall  preserve  the  documents,  books, 
and  records  relating  to  the  divestiture 
assets  untd  the  date  of  divestiture. 

D.  Defendants  shall  refrain  from 
taking  any  action  that  would  jeopardize 
the  sale  of  the  divestiture  assets. 

X.  Compliance  Inspection 

For  the  purposes  of  detemunnig  or 
securing  compliance  with  die  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Didy  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  die  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principle  office,  be 
permitted: 

1.  Access  during  oflice  hours  of  such 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have-counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  fitim  it 
to  interview  officers,  employees,  and 
agents  of  such  defendant  who  may  have 
counsel  present,  regarding  any  sudb 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  any      ' 
defendant's  principal  affioai  each 
defeadam  ahaH  fldiMt  sack  tnttan 
reporta.  andar  aath  tf  nqoeatod.  aritk 
respect  la  any  al  Iha  asatiKa  caa 
in  diiaflniiMjaart^Mybr 
requei      * 
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C  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X.  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than,  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with'this  Final  Judgment  or  as 
otherwise  required  by  law. 

D.  ff  at  the  time  inforfaation  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  rule 
26(c)(7)  of  die  Federal  Rulef  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material. 
"Subject  to  claim  of  prdtefitiQn  under 
rule  26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure."  Uien  ten  (ID)  days  notice 
shall  be  given  by  plaintiff  to  defendants 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding). 

XI.  Retention  of  Jurisdfeftion 

Jurisdiction  is  reteined  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties.^o  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  approprite  for  the 
construction  or  carrying  out  of  this  Fiiml 
Judgment  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any  violations 
hereof. 

Xn.  Termination 

This  Final  Judgment  will  expire  on  the 
fifdi  anniversary  of  the  date  of  its  entry. 

■  Xm.  Publiclnterest 

Entry  of  tiiis  Final  Judganaent  is  in  the 
pubUc  interest 

Dated: 
United  States  District  Judge. 

Conqietitiva  Impact  Statement 

Purauant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C  16(bHh).  the  United 
States  of  America  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  Brown  ft  Root 
Inc.,  Halliburton  Company,  and  Offshore 
Pipelines,  Inc.  in  this  (ptvil  antitrust 
proceeding. 


L  Nature  and  Puiposa  of  tha  ProceaiBng 

On  August  17. 1900,  die  United  States 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  &t>m  Brown  & 
Root  Ina  (hereafter  ("BftR")  by 
Offshore  Pipelines,  Inc.  (hereafter 
"OPI")  would  violate  section  7  of  the 
Clayton  Act  (15  U.S.C.  18).  The 
Complaint  alleges  that  the  effect  of  the 
merger  may  be  substantially  to  lessen 
competition  in  the  provision  of  pipelay- 
pipebury  barge  services  in  water  depdis 
of  approximately  200  to  400  feet  or  widi 
pipe  of  diameters  greater  than  12  inches 
in  the  United  States  Gulf  of  Mexico 
("intermediate  pipelay-pipebury 
market").  Botii  B&R  and  OPI  provide 
such  services.  Pipelay  and  pipebury 
barge  services  are  contracted  for  by  oil 
companies  to  install  and  bury  pipeline  in 
connection  with  the  offshore  -^ 

development  and  production  of  crude  oil 
and  natiiral  gas  in  die  U.S.  Gulf.  The 
Complaint  seeks,  among  other  relief,  a 
permanent  injunction  preventing 
defendants  from,  in  any  manner, 
combining  their  marine  construction 
businesses. 

On  August  16. 199a  die  United  States 
and  defendants  filed  a  Stipulation  by 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
eliminate  die  anticompetitive  effects  of 
the  acquisition.  Under  the  proposed 
Final  Judgment  as  explained  more  fully 
below,  OPI  would  be  required  to  sell,  by 
March  15, 1991,  certain  pipelay  and 
pipebury  vessels.  If  it  should  fail  to  do 
so,  a  trustee  appointed  by  the  Court 
would  be  empowered  to  sell  these 

VGSfiGlS 

The  United  States.  B&R  and  OPI  have 
agreed  that  die  proposed  Final  Judgment 
may  be  entered  after  compliance  with 
the  APPA.  Entry  of  the  pfoposed  Final 
Judgment  will  terminate  the  action, 
except  that  the  Court  will  retain 
jurisdiction  to  construe,  modify,  and 
enforce  the  Final  Judgment  and  to 
punish  violations  of  die  Final  Judgment 

n.  Events  Giving  Rise  to  the  Alleged 
VioUtion 

On  May  4,  ig9a  B&R  and  OPI  entered 
into  a  purchase  agreement  under  which 
OPI  would  purchase  from  B&R  23  marine 
construction  vessels,  including  seven 
vessels  located  in  dw  U.S.  Gulf,  and 
associated  asseto.  Th^  acquisition 
would,  if  unchallenged,  effectively 
merge  all  of  B&R's  and  OPI's  marine 
construction  business.  The  purchase 
price  to  be  paid  by  OPI  to  B&R  for  die 
marine  construction  business  of  B&R  is 
approximately  $80  million. 

Brown  &  Root  Inc.  is  an  engineering 
and  construction  services  company, 
headquartered  in  Houston.  Texas.  Along 


with  its  other  construction  businesses. 
B&R's  marine  unit  has  ovmed  a  marine 
construction  fleet  of  23  major  vessels 
and  has  provided  marine  construction 
services  in  die  U.8.  Gulf  and  odier 
international  ofbhore  regions.  B&R  is  a 
wholly-owned  subsidiary  of  Halliburton 
Company,  an  oil  field  services  firm, 
located  in  Dallas,  Texas.  In  1980, 
Halliburton  had  total  assets  of  $853 
million  and  revenues  of  $2.9  billion.  OPI 
is  headquartered  in  Houston,  Texas.  By 
January  1990,  OPI  had  assets  of  $70 
million  and  earned  revenue^  of  $104 
million  bi  1989.  OPI  has  provided  marine 
construction  services  with  its  ten-vessel 
fleet  in  die  U.S.  Gulf. 

The  Complaint  alleges  that  die 
intermediate  pipelay /pipebury  market  is 
a  relevant  product  market  for  antitrust 
purposes.  As  alleged  in  the  Complaint 
the  United  States  Gulf  of  Mexico  is  a 
relevant  geographic  market  within  the 
meaning  of  section  7  of  the  Clayton  Act 
Pipelay  barges,  pipebury  barges,  and 
combination  pipelay/pipebury  barges 
are  specially  designed,  built  or  modified, 
and  equipped  to  be  capable  of  laying 
and/or  burying  pipeline  on  the  sea 
bottom.  Vessels  vary  in  their 
capabilities  to  lay  or  bury  certain 
diameters  of  pipe  and  to  do  so  in  certain 
water  depths  depending  predominandy 
on  the  size  of  the  vessel.  The  abilitjrttr-,^ 
lay  or  bury  larger  diameter  pipe  in 
deeper  water  requires  a  larger  vessel,    ' 
with  greater  anchoring  capability,  and 
the  capacity  to  control  heavier  or  longer 
pipe.  "There  is  no  competitive  substitute 
for  pipelay/pipebury  barge  services  to 
which  a  significant  number  of  customers 
would  turn  in  die  event  of  a  small 
nontransitory  price  increase.  Firms  that 
provide  pipelay/pipebury  barge  services 
in  the  U.S.  Gulf  compete  with  each  other 
for  bids.  Customers  generally  solicit  bids 
from  the  companies  they  believe  are 
capable  of  working  at  the  water  depths 
and  widi  the  pipe  diameters  required  for 
the  particular  project.  For  almost  all 
projecte  at  water  depths  of 
approximately  200-400  feet,  or  with  pipe 
of  diameters  greater  than  12  inches, 
currentiy  only  four  firms  compete  in  the 
U  S.  Gulf.  Two  of  those  four  firms  are 
B&R  and  OPI. 

The  Complaint  alleges  that  the 
intermediate  pipelay/pipebury  market  is 
highly  concentrated  and  would  become 
substantially  more  concentrated  as  a 
result  of  the  violation  alleged  herein. 
Based  on  1988  sales  data.  B&R  and  OPI 
have,  respectively,  about  31  and  27 
percent  respectively,  of  the 
intermediate  pipelay/pipebury  market  in 
which  only  four  firms  now  compete.  The 
merger  of  B&R  and  OPI  would  result  in 
an  increase  in  the  Herfindahl- 
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Hinchinan  Index  by  about  1680  to  4764. 
A  market  with  a  post-acquisition  HHI  of 
lOOTis  moderately  concentcated.  and  a 
market  with  a  post-acquisition  HHI  of 
isbo  is  highly  concentrated 

Entry  into  the  intermediate  pipelay/ 
pipebury  market  is  time-consuming  and 
costly,  and  is  oniikeiy  to  occur  m 
response  to  a  smaH  but  significant 
nontransitory  price  increase.  To  enter 
the  market,  a  firm  must  obtain  a  barge  of 
sufficient  size  to  bold  the  necessary 
equipment  and  to  operate  in  deeper 
waters.  Such  barges  are  not  currently 
available  in  the  U.S.  Gulf.  If  the  oidy 
available  barges  arc  located  somewhere 
other  than  the  U.S.  Gulf,  the  entrant 
must  bear  the  significant  cost  of 
transportHig  the  vessri  to  the  Gulf. 
Further,  afler  a  bai>ge  is  obtamed,  the 
entmt  wSl  hkely  have  to  refurbish  the 
baige  and  install  the  necessary 
equipment  to  I«y  and  bury  pipe.  Finally, 
enfrants  mest  fold  capable  personnet  to 
worii  on  the  bnge*  to  provide  the 
service*.  All  of  these  steps  are  time- 
consuming  aad  costly. 

m.  ExplaaatiQe  of  the  Propeaed  Flmd 
Judgment 

The  United  States  biou^  thi»  action 
because  the  effect  of  the  proposed 
acquiaition  from  B&R  by  OPf  may  be 
suhBlanti«Uy  to  lessen  competitim.  in 
vioUtioB  of  Kctian  7  ol  the  Clarion  Act, 
in  the  intetBediate  pipelay/pipebnry 
mai^ct.  The  risk  to  competitoa  posed  by 
this  transactien.  however,  aabstantiafly 
would  be  elimuMtad  were  sufficient 
pipelay /pipebury  veseels  to  be  aoid  to  a 
puidiMer  that  would  operate  tha»  as 
an  active,  independeat  and  fotandally 
viable  oosipetitDr  in  \h»  intermediate 
pipday/pipebury  market  To  tfas  end. 
the  provision  of  the  proposed  Final 
Jud^ent  are  designed  to  accomplish 
the  sale  of  certain  vessel  capable  of 
perfoiBkiBg  services  in  the  iateimediate 
pipelay/pipduiry  market  to  sudi  a 
purchaser  oi  purchasers  ood  prevent  the 
anticompetitive  eftects  of  the  proposed 
acquisition. 

Section  IV.  of  the  proposed  Final 
Judgment  requires  defendant  OPI.  by 
March  15. 1(KK},  to  divest  the  BAR-278 
combination  pipelay /pipebury  barge 
and  the  LB-282  combination  p^eUy/ 
pipeburjr  beige  to  a  purchaser  or 
purchasers  that  has  the  intent  and 
capability  to  compete  promptly  and 
effectively  in  the  provision  of  pipelay/ 
pipebury  barge  services  in  the  U.S.  CuIL 

Under  the  proposed  Final  Judgnent. 
defendants  must  take  aS  reasonable 
steps  nedessary  to  accomplish  quickfy 
the  divestiture  of  the  specified  assets, 
and  shall  cooperate  witL  bone  fide 
prospective  purchas«a  by  su{ylyIng.aU 
information  relevant  to  the  proposed 


I  to  be 
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sale.  Should  OPI  fail  tobomplete  its 
dfvestittire  by  March  15^  1991,  the  Court 
v^tt  ffv^i,  punuaot  te'^SedioB  V.,  a 
trustee  to  secoiaplisfa  ttie  divesCKuie. 
The  United  StatM  Witt  have  tin 
discretion  to  delay  the  appointment  of 
the  trustee  for  iqi  t»an  additional  dirae 
months  sfaoidd  it  appear  that  the  assets 
can  be  sold  iji  the  eartendni  time  period. 

Poilowing  the  trustee's  appoistaiei^ 
only  the  trustee  will  have  the  i^t  to 
sell  the  divestitwe  asaets.  and 
defendant  OPI  wU  be  reqnked  to  pay 
fee  aU  of  ttie  troates'a  saie-rdated 
expenses. 

Section  VL  of  the  proposed  Final 
Judgment  wotild  aesare  the  United 
States  en  opportunity  to  review  any 
proposed  sale  whether  by  OPi  or  t^  the 
trustee,  before  it  occurs.  Under  dns 
provision,  the  United  States  is  entitled 
to  receive  complete  infbmatiQB 
regarding  any  proposed  sale  or  amy 
prospective  purchasers  prior  to 
consimunatioB.  Upon  ofa^ectioR  by  the 
United  States  to  a  sale  of  the  divestiture 
assets  by  the  defendant  OPI,  a  proposed 
divestiture  may  not  be  eompteted. 
Should  the  United  States  object  to  a  sale 
of  the  divested  assets  by  die  trustee, 
such  sale  shall  not  be  consuBunated 
unless  ^proved  by  the  Court. 

Under  Section  IX.  of  the  proposed 
Final  Judgment,  defesdont  OPI  must 
take  certain  steps  to  ensare  that,  until 
the  required  divestiture  has  been 
completed  both,  the  BAR-278  and  the 
LB-28Z  will  be  maistmned  as  distinct 
saleable  assets.  Until  such  divestiture, 
defendant  OH  mast  also  preserve  and 
maintain  tbs  divestiture  assets  as 
salable  assets,  making  all  reasonable 
efforts  to  maintain  the  assets  in  a 
condition  which  makes  them  usabla  as 
part  of  a  viable  and  active  business  of 
providing  p^ielay/pipehury  barge 
services. 

Pursuant  to  Section  V.,  should  the 
trustee  not  accomplish  the  divestiture 
within  six  mniitlif  of  appoii^ment.  the 
trustee  and  the  parties  will  make 
recoi^imendations  to  the  Court  which 
shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust,  wbcfa  may  include  extending 
the  trust  or  the  term  of  the  trustee's 
appointment  or  ordering  that  the 
divestiture  assets  be  sold  to  B&R  at  a 
Court^texmined  price.  Section  XIL 
provides  that  the  ivoposed  Final 
Judgment  will  expire  on  the  fifth 
anniversary  of  iis  entry  by  the  Coait 

IV.  Kenesiee  AvaileDns  to  Potential 
Private  Utigante 

Section  4  of  the  Clayton  Act  (IS  U.SjC. 
15)  provides  that  any  person  who  haa 
been  injured  as  a  result  of  f^fnHyr^ 
prohibited  by  the  antitrust  lawa  may 


bring  suit  in  federal  court  to  recovsi 
three  t&nes  the  damages  the  person  haa 
suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  section  5[a]  of  the 
Clayton  Act  (15  U.S-C  lB(a)J,  the 
proposed  FUial  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  agitinst 
defendants. 

V.  Procedure  AvaUaUe  for  ModtficatkHi 
of  the  Pr^iosed  Final  Judgment 

The  United  States  and  d^endants 
have  stipulated  dtat  the  proposed  Final 
Judgment  may  be  entered  by  the  Comrt 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
State*  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pebth:  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  tfte  elective 
date  of  the  proposed  Final  Jjragment 
writbin  which  any  pmrson  nu^r  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  wdio  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Fadaal 
Regret.  The  United  States  will 
evaluate  &m  comments,  determine 
whether  itshonld  withdraw  its  consent 
and  respond  to  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the" 
Court  and  ptdiiiriied  in  the  Fadenl 
RegistBE. 

WHtten  comments  should  be 
submitted  to:  Mark  C.  Schechter,  Chief 
Transportation,  Energy  &  Agriculture 
Section,  Antitrust  Division,  Judidary 
Center  Botldiag;  55S4th  Stoeet,  NW.. 
Room940S.  Washington,  DC  20001. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  requires 
that  the  divestiture  assets  be  sold  to  a 
purchaser  or  purchasers  that  would  use 
them  promptly  to  provide  viable 
competition  in  the  provision  of  pipelay/ 
pipebury  barge  scrvica  in  the  U.&  Gutf. 
Thua.  campliance  with  the  propoaed 
Final  Jud^ient  and  the  completion  of 
the  saia  repaired  by  the  JudcBcn^  weald 
resolve  the  coaipetitivs  concema  raised 
by  thvpsaposed  tcansactiaB.  and  aaauva 
that  tkn  divestiture  asseta  woald  he 
used  as  part  of  a  viable  and  active 
com(>ekitor  to  OPI's  pnwiaion  of 
pifwlay/pipebury  baige  servicaa 
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Litigation  is.  of  course,  always  an 
alternative  to  a  consent  decree  in  a 
section  7  case.  The  United  States 
rejected  this  alternative  because  the 
sale  required  under  the  proposed  Final 
Judgment  should  prevent  the  acquisition 
from  B&R  by  On  from  having  a 
significant  anticompetitive  effect  in  the 
relevant  market  alleged,  the 
intermediate  pipelay /pipebury  market 

Of  the  seven  B&R  barges  currently 
operating  in  the  United  States  Gulf  of 
Mexico,  three  compete  with  OPI 
primarily  in  the  intermediate  pipelay/ 
pipebury  market:  the  BAR-278 
combination  pipelay/pipebury  barge, 
the  BAR-289  pipelay  barge  and  the 
BAR-3S6  pipebury  barge!  The  proposed 
Final  Jud^ent  provides  that  OPI  will 
divest  the  BAR-278,  and,  instead  of  the 
BAR-289  and  BAR-35e,  OPI's  LB-282 
combination  pipelay/pipebury  barge. 
The  IS-282  competes  directly  with  the    ' 
BAR-289  and  BAR-356  in  the  relevant 
market.  Thus,  in  the  hands  of  an 
appropriate  purchaser  or  purchasers  the 
divestiture  assets  will  effectively 
replace  B&R  as  a  competitor  in  die  - 
intermediate  pipelay/pipebury  market 

The  United  States  is  satisfied  that  the 
proposed  Final  Judgment  fully  resolves 
the  anticompetitive  effects  of  the 
proposed  merger  alleged  in  the 
Complaint  Although  the  proposed  Final 
Judgment  may  not  be  entered  until  the 
criteria  established  by  the  APPA  (IS 
U.S.C  16(bHh))  have  been  satisfied,  the 
public  will  benefit  immediately  from  the 
safeguards  in  the  propoaed  Final 
Judgment  because  the  defendants  have 
stipulated  to  comply  with  the  terms  of 
the  Judgment  pending  its  entry  by  the 
Court 


VIL  Detenninative  MatMials  and 
Documents 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
proposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement 

Dated:  August  17, 1990. , 

Respectfully  submitted, 
Bumey  P.  Claik, 
AdimE  Blair, 
Angela  L.  Hughas, 
liOPtacsk. 

Attorney,  US.  Departmtih\cfJu$Uce, 
Antitnut  Divition,  Judicicuy  Center  Building, 
555  Fourth  Street,  NW.,  Washington,  DC 
2O001,  (202)  907-0882. 
(FR  Doc.  90-20290  Ned  8^-90;  8:45  amj 
I  coot  MW-tMl  . 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Reeord*  Sehedules;  AvatabUty  and 
Request  for  Comments 

AOBNCv:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACnow  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARV:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a]. 
DATIS:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
19, 1990.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  sclwdule.  The  requester  will 
be  given  30  days  to  submit  comments. 
Aooncssas;  Address  requests  for  single 
copies  of  schedides  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Ardiives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUm^MINTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
'magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
recordamanagers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Tnese 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  progrvn  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designed  for  . 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  lUs  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  or  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
indudes  the  control  number  assigned  to 
eadi  sdiedule,  and  briefly  oescribes  the 
records  proposed  for  disposal  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  fu  Jshed 
to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture.  Foreign 
Agricultural  Service  (Nl-ieo-OO-l). 
Electronic  data  on  U.S.  imports  and 
exports  of  agricultural  commodides. 
extracted  fiom  Bure&u  of  Census  data. 

2.  Department  of  Commerce,  Bureau  of 
Export  Administratioa  Office  of  Export 
Enforcement  (Nl-476-go-3). 
Chronological  files. 

3.  Depcutment  of  Commerce,  Bureau  of 
Export  Administration,  Office  of  Foreign 
AvaUability  (N1-476-0O-I). 
Comprehensive  records  schedule. 

4.  Department  of  Commerce,  Bureau  of 
Export  Administration,  Under  Secretary 
for  Export  Administration  (Nl-476-OO- 
8).  Comprehensive  records  schedule. 

5.  Department  of  Commerce,  Bureau  of 
Export  Administration,  Director  of 
Administration  (Nl-476-00-10). 
Comprehensive  records  schedule. 

6.  Department  of  Education,  Office  of 
Education,  Civil  Defense  Education 
Branch  (Nl-12^90^).  State  financial 
reports  and  housekeeping  records,  1959- 
71. 

7.  Department  of  Education.  Office  of 
Education  (Nl-12-00-5).  Records 
relating  to  the  administration  of  grants, 
1959-79. 

8.  Federal  Labor  Relations  Authority 
(Nl-480-00-1).  Regional  copies  of 
certification  records. 

9.  General  Services  Administration, 
Office  of  Administration  (Nl-28e-0O-3). 
Program  training  records,  directives, 
case  files,  and  contracting  records.       ^ 

10.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Health 
Resources  and  Services  Administration 
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(Nl-«M»-n).  fteductini  in  Fetsadon  AntaBcficComOTvotiniilctailflRaat  2.90-2Z    Applcant 

period  for  ncordirtlMtDg  to  the  tiUe45part670of  the  CbdialPeArrf  i„i,n  i  R»nof.„«  M-fi««aT  mo««- 

h^is^^s.i'Tcr'"  ■f'rirr.'i?'".,"""'!'^"'".''""'  '^'^i^s^'^^^Spom, 

^nicoc  rant—.  f^»ni.«..  f««,*».i  auBnut wnlieii  (Mta. comiaeDt^cirTiaiw  ^ 

NaSSSSforl^SJsJ^^  -  "^^  respect  to  the.e  pertaU  .ppiicatians  Taking.  ImporHnto  USA.  Export  fioa 

mS^SiSTi^^^^t^SL  by  0'=»°''"  5-  ^990.  Pemit  ap^ho^  "SA.  Enter  Sit.  .f  ^»ciat  Scientific 

sJS^SSS'i^            Statrtic.  ^^y  jj^  inspected  by  intereaiedpairtie.  !"»««»«•  The  appUant  is  conductiiig 

li  uSSatoSrfiTfflrm-tion  A«««,  ^^  »*»•  ^6™"  Offi"'  addres* below.  reseaidi  oa  the  feeding  ecology. 

12.  umted  states  tnlocmatioa  Agency  reproduction,  and  DODukitton  dvnaoria 
(Nl-59-00-14).  RecordB  of  the  AOMESSES:  Comments  should  be  of^f^Sw^tuH^tw^r^^ 
DepntTOrtofState  B«reaEa£  ad(fressed  to  Penmt  Office.  Room  627.  permission  to  deploy  tii^-depth 
Educ.tioi»l  and  Caltund  Affaire  Division  of  Polar  Programs.  National  recorders,  radiotmnsmitters.  and 
^ansferred  to  the  USICA  in  197&  Science  Foundation,  Washington,  DC  satellite-linked  electronics  of  seals  of 
Routine  and  faaliaUve  records  relating  20550.  various  species  to  monitor  their 

to  tbe  Interaatonal  Booit  Year.  FOR  RWTHHl  IMFOIWIATIOI*  CONTACT.  behavior.  Permission  is  requested  to 

13.  Departeait  (rf  the  Intenor.  U.&  Charles  E.  Myers  at  the  above  address  enter  Cape  Shirreff  and  Byers  Peninsula 
Oeologjcai  Sunwy  (Nl-57-«ft-5).  Analog  q^  (202)  357-7934.  on  Livingston  Island  Sites  fo  Special 
Ma^Jl^I^J^^JiTlSSS''"  .UPPt««NT...,.«H««TKH«ne  Scientific  Interest  to  Study  seals  .nd 

magnetic  tape  media.  S^j'S^l^!^^  r "' **     ^  Permission  is  also  req«sted  to  import 

14.  DepMtimnt  of  Justfce.  Federal  Jlf'^/i^y  t^^*^^ST^^^  specimen  material  intolhe  US.  and 
Bureau  of  Invention  (Nl-4»-fl0.1).  ^^^  °!  ^I  ^^^- }r  ^^}'.^^    .  export  specimen*  to  allow  exchange  of 
FiBgerpnnt  cards  and  related  textual  developed  re^hons  that  implement  ^^^^^  ^          researcher,  of  various 
matenal  generated  in  conneeHott  with  J^e   Agreed  Measures  for  the  nations.  Spechnena  to  be  taken 
background  investigations,.arrest8.  or  &'"'f.7^*'*i?.  x  .^i^'  ^^.""^  *"t.  (capture/relaasel  *te  as  folkiwa: 
incarcerations.  ^°^^   for  all  Umted  States  citizens.  The  ''         -    i 

15.  Department  of  Justice.  Fedend  Agreed  Measures,  devetoped  by  the  SoDaS'^Llj' ""  IS 

Bureau  of  kweatigatian  (Nl-aS-StM).  Antarctic  TVeaty  Consultative  Parties,  wediiell  s^i^ ' ™ 

Sound  RODEdmgs  made  hi  snrveiilaace  recommended  establishment  of  a  permit      Rogg  ^^\ '^~' gg 

of  suspected  foreign  intelligence  agent*.  system  for  various  activities  in  Antarctic  Fur  SeaL.......".T."."".™.~.".II-...".lO0O 

16.  Department  of  Justice.  Federal  Antarctica  and  designation  of  certain  Southern  Bephairt  Serf. loe 

Bureau  of  Investigation  (Nl-6S-90-4>.  animals  and  certain  geogre^c  areas  as  tnrntinn 

Office  of  Plannii^  Evahiation  and  requiring  special  protection:  The  t^caiion 

Audits  work  papers.  regulations  establish  suck  a  permit  Antarctica  Peninsula  area. 

17.  Panama  Canal  Comraisaian  (Nl-  system  to  designate  Specially  Protected  Dates 

186-90-11}.  Personnel  and  medical  Areas  aad^Sites  of  Special  Scientific  ...                        . 

record*  for  Panama  Canal  car^o  and  Interest.  November  Ifl90-Gctober  1992. 

passenger  vessel  crew  members.  The  applications  received  are  as  3.  W-23    AppUcart 

1&  Department  of  State.  U.S.  Eaobaaav  follows:  i  u    i   d      .        xt  ^-       i»<    • 

n,^.s^v^o^t r\fr_  Aj..  »r^^  '                                                                        ■  John  L  Bengtson.  National  Marine 

DatwlrAMgMta*.igM.  Mahlon  C  Kenmcult.  Texas  A&M  ..,„,..,„ 

DoaW.Wibeii,  -  University.  College  Station.  Texas  Activity  for  Which  Permit  Requested 

Archiviat  of  the  Vntted  States.  77845.  Taking.  Import  into  USA,  The 

IFR  Doc  flo-2»»t  FiUrf  R-.-4T-i»- «.«  .mr  applicant  is  conducting  studies  of  food 

sii1no^^!!1I1.  Activity  fo.  Which  Permit  Requested  web  dynamics  of  krUl  consuming 

-  Taking.  Import  into  USA.  The  species  of  se^irds.  and  proposes  to  use 

applicant  is  conducting  research  on  the  douhly^abeled  water  techniques  (usmg 

NATIONAL  SCIENCE  FOUNDATION  effects  on  birds  of  the  fuel  spill  resuHmg  ^^^  ''^Ta  ncivradioactive  isotopes  of 

„ „.__  from  the  grounding  of  the  Argentine  oxygen-ia  and  deuterium)  to  measure 

Pwmll  ApfHteatlom  ftocvhwl  Undar  vessel  Babia  Paraiso.  He  proposes  to  ^"^^"^  requirements  of  penguins  and 

th«  Antarctic  Cons«rvation  Act  of  1978  salvage  dead  bird  specimens^import  °*t"  "^  '"'^J  ^°?  '^P^"  *r,f> 

thpm  tn  rtu.  II Q  fo,.  K«j~^»-k-^  taken  from  birds  and  samples  will  be 

AOeMCV:NaUon»l  Science  Fomidation.  tl^mto^the  U.S.  for  hydrocarbon            ^  returned  to  the  U.S.  for  analysis. 

ACTKM:  Notice  of  permit  applications  ^        i-    _*                 ^       .      .       .  Seabirds  will  be  taken  by  capture  and 

received  under  the  Antarctic  ^"^  .^"'^f.?^  proposes  to  CT«*Br  site  of  release  for  (numbers  refer  to  taUc 

Conservation  Act  of  1978.  PltUic  Law  f^^"j'  scientific  interest.  Lrtchfleld  below):  (1)  banding  and/or  making.  (2) 

95-541.       Island,  to  salvage  bird  speamens.  measuring,  weighing,  and/or  exai^ning. 

•inu..^.  Tk>  M  .•       7T'-  Location  (3)  stomach  pumping,  (4)  attaching/ 

VT^^^Ji^^-°'^^V"^    ...  *          .-          ,  removing  instruments,  and  (5)  inJTOthig 

Foundatioa(NSEJ  is  required  ta  publish  Antarcbc  Peninsula  in  vicinity  of  isotopes  and/or  drawing  blood  samples, 

notice  of  applications  received  to  Palmer  Station.  An  unspecified  number  of  seabirds  and 

conduct  activiUes  regulated  under  tha  ^j^  seals  may  be  incidentally  dhiturberf 

Antarctic  ConservatoB  Act  of  197a  NSF  ""^                                               .  during  research;  efforts  iill  be  made  to 

has  pubrwhedregulauons  under  the  March-April  1991.  avoid  ar  mininme  swA  disMrbence. 
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3S»n 


Spades 


Annual 

num> 

bar 

taken 


Takaby 


.Ctiinalrap  penguin., 
Ctiinaliap  penguin. 
Oifnatrap  penguin. 
Ctilnalrap  panguin. 
Ctwistrap  panguin . 


Mfirafftni  panguin. 
Macaroni  panguin„ 

I  panguffi.. 

I  panguin.. 
Macaroni  panguin.. 


Capapatrai.. 
Ci^palral.. 
AiTiartcan  ShaalhkMi.. 


2.500 

1,000 

100 

ISO 

21 


500 
200 

50 
SO 

7 


200 
100 
200 


Capt/ralaeiaf  1- 
Capt/ralaasa  #2... 
Capt/ralaaaa  #3... 
C^M/ralaasa  #4... 
Capt/ralaaaa  #S.„ 


No. 

Na 
Na 

No. 

Yaa    ^ 
(l>iood 


Capt/ralaaaa  #1.. 
Capt/ralaeaa  f  2» 
Cipt/ralaata  #3.. 
Capt/raleaia  #4.. 
C^M/relaasa  #5.. 


Capt/ralaaaa  #1.. 
Capt/ralaasa  #2_ 
Capt/ralaaaa  #i.. 


plas). 
No. 
Na 
Na 
Na 
Yaa 

(blood 


Na 
Na 
No 


Location 

Antarctica  Peninsula  area. 

Dates 

November  1990— October  1992. 
Charles  E  Myert, 
Permit  Office. 
(FR  Doc.  90-20653  Filed  8-31-00:  8:45  am) 
MUSM  coot  TSSS-OMi 


Permission  was  granted  oi 
with  South  Polar  skuas. 
Oiailes  B.  MyoTS, 
Permit  Office,  Division  of  Polar 
[FR  Doc.  SO-20636  Filed  8-31-90; 
I  coot  7SS»-ei-M 


work 


Pormits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AQENCV:  National  Science  Foimdation. 

action:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 

Public  Law  95-541. 

^ 

tUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers.  Permit  OfBce. 
Division  of  Polar  Programs,  National 
Sci'nce  Foundation,  Washington.  DC 
20550. 

SUPPLSMENTARV  INPORMMTKM:  On  July 
23, 1990.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  to  the 
following  individuals  on  August  27, 1990: 

Gary  D.  Miller,  and  Diana  Freckman. 

The  permit  application  from  Gary 
Miller  proposed  work  with  Adelie 
penguins,  but  this  work  is  not  part  of  an 
approved  research  project  For  this 
reason,  that  part  of  his  permit 
application  request  which  relates  to 

'lelie  penguins  was  not  approved. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-32S  and  50-324] 

CaroNna  Power  A  Light  Co.; 
ConeMeration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucenee  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  Carolina  Power 
ft  Light  Company  (CP&L  or  the  licensee) 
for  operation  of  Brunswick  Steam 
Electric  Plant.  Units  1  and  2.  located  in 
Brunswick  County.  North  Carolina. 

The  proposed  change  adds  a  footnote 
to  Action  Requirement  3.8.1.1.a  that 
allows  the  flexibility  required  to  perform 
extended  maintenance  on  an  offsite 
circuit.  Additional  changes  to  Technical 
Specifications  (TS)  3.8.1.1  and  3.8.1.2  are 
also  being  made  to  clarify  the  existing 
AC  source  operability  requirements. 
Currently.  Technical  Specification  3/ 
4.8.1  implies  that  two  offsite  power 
sources  are  required  for  a  unit  in 
Operational  Condition  4  or  5  if  the  other 
unit  is  in  Operational  Condition  1. 2.  or  3 
and  provides  an  allowable  out  of  service 
time  of  72  hours  if  one  of  the  sources  is 
inoperable.  In  the  past.  Carolina  Power 
.ft  Light  Company  (CP&L)  interpreted  the 
two  offsite  power  sources  to  be  the 


transmission  lines  coming  into  die 
switchyard  and,  as  such,  experienced  no 
problems  in  meeting  the  requirements  of 
the  TS.  During  their  recent  inspection, 
the  Diagnostic  Evaluation  Team  took  the 
position  that  CP&L's  understanding  was 
incomplete  and  that  the  offsite  power 
sources  include  the  unit  auxiliary 
transformer  (UAT)  and  the  startup 
auxiliary  transformer  (SAT).  This 
interpretation  would  result  in  the  need 
for  a  dual  unit  outage  to  perform 
maintenance  on  either  the  UAT  or  the 
SAT  if  that  maintenance  will  require 
more  than  72  hours  to  complete. 
Therefore,  the  proposed  amendment 
adds  a  footnote  to  the  Action 
Requirements  of  Technical  Specification 
3Al.l.a  to  require  shutdown  of  an 
operating  unit  should  the  outage  time  for 
one  offsite  circuit  for  a  shutdown  unit 
exceed  45  days.  In  addition,  changes  are 
proposed  to  TS  3.8.1.1.  and  3.8.1.2  to 
clarify  existing  AC  power  source 
operability  requirements. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  Icentee  has  provided  the  following 
ualjniK 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  There  i»  no  physica} 
modificatioa  to  the  plant  or  change  to  the 
metkod  ia  which  any  s«fety  related 
equipnent  peironns  Hk  intended  function  as 
a  reiult  of  die  proposed  amendment  The 
proposed  change  adds  a  footnote  to  action 
requirements  of  Technical  Specification 
3.8.11.a  which  allows  one  offsite  power 
souiGe.  on  the  other  unit,  to  be  removed  faim 
service  for  up  to  45  days  provided  that  unit  ia 
in  Operatioiial  ConditioBs  4  or  5.  For 
exanple,  during  the  upcoming  Branewtck-t 
reveling  outage,  the  Brunswick-l  SAT  and 
UAT  can  individually  be  removed  from 
service  for  up  to  45  days  without  requiring 
Brunswick-2  to  shutdown  (SIC}.  The 
Company  expects  to  need  this  flexibility  in 
order  to  perform  transformer  maintenance, 
inspections,  and  bus  duct  inspections.  The 
operability  of  the  two  offsite  circuits  on  the 
operating  vait  is  net  affected  by  these 
activities.  The  work  plaimed  for  tfaa 
Booming  Brunswick-l  outage  is  expected  to 
tike  approximately  45  days  for  the  UAT  and 
33  (fay»  for  t&e  SAT  to  complete.  Therefore, 
CPttL  requests  that  theAction  Requirements 
of  Taduucal  Specificatna  3.M.a  be  extended 
to  49  day*  frns  the  date  tke  tmsfoimer  ia 
removed  froB  sovioe.  Id  additioit.  Ifte 
footnota  states  that  during  this  45  day  period 
action  Rfequtsemcats  X&l.l.a.l.  3.8.1Xa.2. 
and  3A1.1.C.3  are  not  applicable.  If  the  offsite 
circuit  of  the  shutdo%vn  unit  is  not  operable  at 
the  end  of  the  «  day  period  tiie  Action 
Reqniweale  of  Technicai  Specification 
3.8.1.1.1^  wfll  be  initiated  and  the  operating 
unit  will  be  i^aaed  in  Hot  Shntcbwn  witlaii 
12  hou»  and  ia  Cold  Sbutdowa  withki  the 
following  24  haaa. 

For  operatioa  to  oontinMe  on  the  opetating 
unit  while  one  of  the  shutdown  unit's  offsite 
power  sources  is  out  of  service,  the  existing 
Technical  Specifications  require  all  four 
diesel  generators  and  the  remaining  ofhtie 
pewer  aouices  to  be  operaUe.  Acfion 
Requinmeat  3Al.lx  at  iS-l.-Ld  wiQ  be 
applicable  te  the  operating  unit  upon  loss  of  ■ 
diesel  generator  or  loss  of  an  additional 
offsite  ckcuiL  The  existing  Technical 
Specifications  provide  adequate  assurance  of 
the  availability  of  AC  power  to  the  oper^ing 
unit 

A»  stated  above,  part  of  the  aflsite  power 
source  maiatenance  planned  for  fte 
upcoming  Bnmswick-1  Reload  7  outage  ia  net 
routine.  The  scope  cf  future  maintenance  and 
inspection  activities  will  be  based  in  part,  oa 
the  results  of  the  upcoming  Brunswick-l 
activities.  Currently,  the  Unit  Auxiliary 
Transformer  fUAT)  and  Startup  Auxiliary 
Transformer  (SAT]  are  scfaadnled  to  be 
remeeetl  frsn  servic*  far  apprexnately  45 
dagra  and  33  days.  laspectivdy.  The 
likelihood  a<  losing  an  additioBd  AC  power 
source  during  thi»  time  i»  law.  SkouU  such  a 
lose  occHi.  each  of  the  Bniaewick  Units  ia 
desigped  to  withstand  a  loss  of  offsite  power 
as  deacribetf  in  Section  15.2.5.  of  the 
DiviiswIiLk  UpdatedFSAR.  Also,  Action 
RequiieuMuli  9Al.lx.  and  3A1.1  j1  assure 
thattfaeepeitlagMMit%Htfceplacerfiire 
safe  condition. 


The  proposed  amendment  also  clarifies 
Technical  Specifications  S.&l.t  and  3.8.1.2 
with  respect  the  AC  power  source  operability 
requirements.  Currently,  the  hp«»Hing  {qc 
Technical  Specification  3.8.1.1  states: 
"Operation  of  one  or  both  Units."  As 
interpreted.  Technical  Spedficafion  3.B.1.1 
requires  all  four  diesels  aiul  two  offsite 
circuits  per  unit  to  be  operable  if  either  unit  is 
in  Operational  Conditions  (S/C)  1,  2,  or  3. 
The  proposed  amendment  revises  the 
heading  to  state:  '0PE31ATI.NG"  and  inserts 
the  woRb  "per  unir  into  Technical 
Specification  3.8.1.1. a,  which  will  now  state 
"Two  physically  independent  drcuits,  per 
unit  between  the  offsite  transmission 
network  and  the  onsite  Class  IE  distribution 
system"  The  required  number  of  AC  power 
sources  is  not  affected,  this  change  revises 
the  Technical  Spedfication  to  explicitly  state 
the  exictmg  reqairements  as  interpreted 

SisMlariy,  the  heading  for  Technical 
Specification  3.ai.2  currently  states: 
"Shutdown  of  Both  Units."  The  proposed 
amendment  revises  the  heading  to  read: 
"Shutdown"  and  clarifies  Tedmicai 
Specification  3.8.1. 2.b  to  assure  that  there 
shall  be  at  least  one  operable  dieael 
generator  assigned  to  the  ahtddowD  unit 
(diesel  generator  1  or  2  for  Unit  1  and  diesel 
generator  3  or  4  for  Unit  2).  As  with  Technical 
Specification  3.8.1.1,  the  proposed  change  to 
the  heading  does  not  affect  the  number  of  AC 
sources  required  to  be  operable,  they  merely 
state  these  requirements  mere  ntplieitly. 

The  above  changes  also  ensorethat 
appropriate  actions  are  taken  for  a  shutdown 
unit  While  Technical  Spedfication  3.8.T.t  is 
currentiy  interpreted  to  be  applicable  when 
one  unit  is  operating  and  the  other  unit  is 
shutdown,  the  specified  actions  are  not 
meaningful  to  a  shutdown  unit  because  diey 
provide  no  compenaatory  measuiea.  TIm 
adians  specified  in  Teckrical  Specfficatian 
3.8.1.2  are  approptiatB  eompenaatory 
measures  for  a  unit  in  Operational  Conditions 
[SIC]  4  or  5;  however,  that  technicat 
specification  is  currentiy  appficable  only 
whan  both  units  are  shutdown.  This  chaoge 
ensures  the  appropriate  compensatory 
measures  are  taken  for  a  unit  in  Operational 
Conditions  (S/C)  4  or  5  regardless  of  the 
statusof  the  other  um't 

The  final  change  made  in  the  proposed 
amendment  adds  the  word  "Operational"  in 
the  Appikability  of  Technicel  Specification 
3.81I.2  and  is  purely  admiiHSb'ative  in  nature. 
The  change  enhances  consistency  witik  the 
Technical  Spedfications. 

Carolina  Power  &  Light  Campany  iraware 
of  the  recent  loss  of  offsite  power  event  at 
Georgia  Power  Company's  Vogtle  Plant  and 
has  established  a  procedure  for  control  of 
switdiyard  activity.  The  Company  believes 
that  the  existing  Technical  Specifications  and 
the  additicmel  actions  provide  adequate 
assurance  of  the  availabiKty  of  AC  power 
and.  as  such,  the  proposed  amendment  does 
not  involve  a  sigasfkant  iacreaae  ia  the 
probahilily  or  consequences  of  as  aceideni 
previously  evaluated. 

2.  The  proposed  amandraent  doee  not 
create  the  possibility  of  a  new  or  different 
kind  of  acddent  from  any  acddent  psevioualy 
evahiated  As  stated  atiove,  this  rhang^  dbes 
not  restth  far  a  physical  aiodiilLBtieirlo  tfte 


plant  or  change  to  the  method  in  which  any 
safety  related  e^ipment  performs  its 
intended  function.  The  proposed  changes  to 
the  headings  for  Technical  Spedfications 
3.8.1.1  and  3.8.1.2  and  the  clarifications  la 
Technicat  Specifications  3.8.U.a  aQd3,AAulb 
improve  the  operability  requirements  for  AC 
power  sources  stated  in  these  spedficstiaaa 
by  more  explicitly  stating  the  reqmienmila. 
The  revised  technical  specifications  continue 
to  provide  the  necessary  power  sources  both 
during  operation  and  while  shutdo%vn.  to 
ensure  safe  operation  of  the  Brunswick 
facility.  Therefore,  the  proposed  amendment 
can  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  mr^i^^t 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involved  a  significant  reduction  in  the  mar^n 
of  safety.  This  change  will  provide  adeq^atlB 
time  to  perform  necessary  transformer 
maintenance,  inspections,  and  bus  duct 
inspection,  thereby  increasing  the  overall 
reliability  of  the  offsite  power  sources.  The 
existing  Technicai  Specifications  and 
proposed  additional  actions  are  adequate  to 
assure  the  avnlability  of  AC  power  to  both 
units  at  all  times.  In  addition,  the  darification 
of  Technical  Specifications  3.8.1.1.a  and 
3.8.1.2.b  explicitiy  state  the  operability 
requirements  for  the  AC  power  sources  and 
help  to  avoid  possible  operator  confusttm. 
Based  on  this  reasoning,  the  proposed 
amendment  does  not  involve  a  sigaifiGaBl 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
considerBtioii  delenninaticn  nd  1 
with  the  licensee's  analysis. 

Therefore,  based  on  the  above 
consideratt<m8,  the  staff  propose?  to 
deteimina  that  ^e  application  for 
aiBcndiBeRt  involvea  no  significant 
hazards  consideration. 

The  Commission  is  seeking  pubHc 
comment*  on  this  proposed 
detenninatian.  Any  conunents  receiTed 
within  30  days  after  the  date  of 
pubticBtiaR  of  tkis  notice  will  be 
consideeed  in  msking  any  final 
detennination.  The  Commission  will  sot 
normally  make  a  Hnal  determination 
tmless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  regulatory  Pubhcations 
Branch,  Division  of  Freedom  of 
Information  and  PubUcations  Services, 
Office  oFAdnimstration,  U.S.  Nudear 
Regulatory  Commission,  Washington, 
DC  20655.  and  sbouki  cite  the 
publicafkni  date  and  page  ntmibcr  of 
this  FadanlRagJstar  notice.  Wriftan 
comments  may  also  be  delivered  to 
Room  P-223, 1%iUipft  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  T.3tX  a.m,  to  4J5  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  ZI20  L 
Street.  NW:,  Washington.  DC  The  fillhg 
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of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  dUcussed  below. 

By  October  4. 1990,  the  licensee  may 
file  a  request  for  a  bearing  with  reelect 
te  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  intnest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  s  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  whidi  is 
available  at  the  Commissioo's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Univernty  of  Nordi 
Carolina  at  Wifanington.  William 
Madison  Randall  Libnry,  601  S.  College 
Road,  Wilmington,  North  Carolina 
2840a-3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  conunission  or  an 
Atomic  Safety  and  Licensing  Board  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  desi^iated  Atomic 
Safety  and  Licensing  board  wrill  issue  a 
notice  of  hearing  or  SA  appropriate 
order.  i  1 

As  required  by  10  CFR  2.714,  a 
petititm  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interventicm  should  be  permitted 
vdth  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (S)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  the  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reqaesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prim  to  the 
first  prehearing  oonfiarence  sdieduled  in 
the  proceeding,  but  sadi  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conferoioe  achedule 


in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 

litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  in  addition,  the  petitioner 
shall  fMvvide  a  brief  explanation  of  tfte 
bases  of  the  contention  and  a  condse 
statement  of  the  alleged  fads  or  expert 
opinion  which  support  the  contention  at 
the  hearing,  the  petitioner  most  also 
provide  references  to  those  spedfic 
sources  and  documents  of  whidi  the 
petitioner  is  aware  and  on  whidi  the 
petitioner  intends  to  reply  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fad.  Contentions  shall  be  limited  to 
matters  within  tiie  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  faUs  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  condud  of  the 
hearing,  induding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  haxards  con«deratlon.  The 
final  detennination  wrill  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  detmnination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  a  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  hdd 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Ctxnmission  will  not 
issue  the  amendment  tuitil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  sudi  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  riratdown  of  the 
facili^.  the  Conunission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period 


provided  that  its  final  detennination  is 
that  the  amendment  involves  no 
significant  haxards  consideration.  Hw 
final  determination  will  consider  aO 
public  and  State  comments  received. 
Should  the  Conunission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  for  ORKMlunity  for  a  hearing 
after  issuance.  The  Commissian  expects 
that  the  need  to  take  this  action  wrill 
occur  very  infiequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services,  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti«et  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  tm  (10)  days  of  the 
notice  period,  it  is  requrested  that  the 
petitioner  promptiy  so  inform  the 
CommissicHi  by  a  toU-fiee  telephone  call 
to  Western  Union  at  1-(B00)  325-6000  (in 
Missouri  H800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Nimiber  3737 
and  the  following  message  addressed  lo 
Elincw  G.  Adensam:  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publicatfcHi  date  and  page  number  of 
this  Fadanl  Ragistar  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  2055S,  and  to  R.E. 
Jones,  General  Counsel,  Carolina  Power 
ft  Light  Company,  P.O.  Box  1551. 
Raleigh.  North  Carolina  27602.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitioners  and/or 
requests  for  hearing  will  not  be 
entertained  absent  a  determination  by 
the  Commission,  the  {residing  officer  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balandng  of 
the  factors  specified  fai  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  fiirther  details  with  resped  to  this 
action,  see  the  application  for 
amendment  dated  July  9, 1900,  as 
supplemented  August  16  and  August  21. 
199a  which  is  available  for  public 
inspection  at  the  C(»nmission's  Public 
Document  Room,  the  gehnan  Building. 
2120  L  Stieet,  NW..  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  University  of  North 
Carolina  at  Wilmington.  WiUiam 
Madison  Randall  Library.  601  S.  College 
Road  V^nfanington.  North  Carolina 
28403-3297. 
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Dated  at  RockvUle,  Maryland,  this  29th  day 
of  August  1900. 

For  the  Nuclear  Regulatory 'Commission. 
EUnor  G.  Adaosaoi. 

Director,  Projet^  Directorat0  B-l,  Diviaion  of 
Reactor  Projectt—l/n,  Office  of  Nwlear 
Reactor  Regulation. 

(FR  Doc.  90-20602  Filed  8-31-90;  8:45  am] 
MXMBOOM  7Ma-at-if 

(DOGiwt  No*.  50-352. 50-353] 

PhitodelpMa  Electric  Ca  (Limerick 
Qeftarating  Station,  Unite  1  and  2); 
Exemption 


niiladelphia  Electric  Company  (PECo, 
the  licensee)  is  the  holder  of  Fadlity 
Operating  License  Nos.  NPF-39  and 
NPF-85  which  authorize  operation  of  the 
Limericic  Generating  Station.  Units  1  and 
2  at  steady-state  reactor  power  levels 
not  in  excess  of  3293  megawatts  thermal 
per  unit.  These  licenses  provide,  among 
other  things;  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  Orders  of 
the  Nuclear  Regulatory  Commission  (the 
Conunission  or  NRC)  now  or  hereafter 
in  effect 

The  Limericic  facility  consists  of  two 
boiling  water  reactors  located  at  the 
licensee's  site  in  Montgomery  and 
Chester  Counties,  Pennsylvania.  The 
licensee  is  also  the  holder  of  Facility 
Operating  License  Nos.  DPR-44  and 
DPR-56  which  authorize  operation  of  the 
Peach  Bottom  Atomic  Power  Station. 
Units  2  and  3,  in  Delta,  Pannsylvania. 

n. 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  S0.47(b) 
and  the  requirements  of  Appendix  E  to 
10  CFR  part  50.  Section  IV  J.3  of 
Appendix  E  requires  that  each  licensee 
at  each  site  shall  exercise  with  offset 
authorities  such  that  the  State  and  local 
govenment  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume  exposure 
pathway  emergency  planning  zone 
(EPZ). 

The  NRC  may  grant  exemptions  from 
the  requiremen|s.of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are 
(1)  Authorized  by  law,  will  not  present 
an  undue  rislc  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circumstances.  Section 
50.12(a){2)(v)  of  10  CFR  part  50  indicates 
that  special  circumstances  exist  when 


an  exemption  would  pro' 
temporary  relief  from  thi 
regulation  and  the  licei 
good  faith  efforts  to  com{ 
regulation. 

OL 

By  letter  dated  May  16,  lOOa  the 
licensee  requested  an  exemption  froln 
the  scheduler  requirements  of  Section 
IV.F.3  of  Appendix  E  to  perform  a 
biennial  full  participation  emergency 
preparedness  exercise  for  the  Limericic 
Generating  Station  during  1990. 
Additional  information  concerning  the 
exemption  request  was  provided  by  the 
licensee  in  a  letter  dated  July  24. 1990. 
The  last  biennial  emergency 
preparedness  exercise  at  the  Umericic 
Generating  Station  was  a  full 
participation  exercise  conducted  on 
April  5, 198&  The  next  biennial  exercise 
is  currently  scheduled  for  the  weelc  of 
September  17, 1990. 

The  required  biennial  fuU 
participation  exercises  are  currendy 
conducted  for  both  the  Limericic 
Generating  Station  and  the  Peach 
Bottom  Atomic  Power  Station  on  an 
even-year  cycle.  The  licensee  states  that 
this  practice  of  conducting  both  the 
Limericic  and  Peach  Bottom  full 
participation  exercises  during  the  same 
year  has  caused  logistical  and  resource 
utilization  difficulties  for  PECo.  The 
licensee,  therefor,  has  requested  that  the 
upcoming  Limerick  exercise  be 
rescheduled  to  a  time  in  early  1991 
convenient  to  all  affected  parties.  The 
licensee  states  that  this  change  would 
alleviate  the  problems  associated  with 
conducting  both  the  Limericic  and  Peach 
Bottom  biennial  full  participation 
exercises  during  the  same  year,  thereby 
enabling  PECo  to  better  allocate 
resources  and  address  the  various  onsite 
and  offsite  non-exercise  emergency 
preparedness  issues  that  may  arise  for 
either  facility. 

The  Ucensee  states  that  the  proposed 
schedule  changes  have  been  (iiscussed 
with  the  Pennsylvania  Emergency 
Mana($ement  Agency  (PES^IA),  the  three 
EPZ  counties  (Berks,  Chester  and 
Montgomery),  and  the  two  support 
counties  (Bucks  and  Lehigh).  Based  on 
these  discussions,  the  licensee  states 
that  these  government  agencies  have  not 
objected  to  rescheduling  the  full 
participation  emergency  exercise  to 
1991.  The  licensee's  submittal  included 
letters  from  PEMA  and  Bucks, 
Montgomery,  and  Berks  Counties 
documenting  their  concnirrence. 
Concurrence  letters  have  not  been 
received  from  Chester  or  Lehigh 
counties,  however,  the  licensee  states 
that  verbal  concurrenceto  reschedule 
the  emergency  execise/mis  been 


received  from  those  counties.  In  a  letter 
to  the  licensee  dated  April  18, 1990. 
Joseph  L  LaFleur,  Director,  PEMA, 
stated  that"*  *  *  I  concur  that  the 
current*  *  *  schedule  whereby 
Philadelphia  Electric  Company  must 
conduct  the  required  biennial  exercise 
for  both  Limerick  and  Peach  Bottom  in 
the  same  year  is  indeed  neither 
desirable  nor  in  the  best  interest  of  all    . 
concemecL"  The  Federal  Emergency 
Management  Agency  (FEMA)  has  also 
indicated  its  agreement  with  the 
proposed  change  in  a  letter  to  the  Staff 
dated  July  3a  1990. 

The  licensee  informed  the  NRC  staff 
in  a  letter  dated  July  24, 1990,  that,  if  the 
exemption  is  approved,  the  Limerick  full 
participation  exercise  will  be  conducted 
in  February  1991,  taking  into 
consideration  the  scheduling 
commitments  of  FEMA.  the  State,  and 
local  agencies.  The  requested  exemption 
would  thus  postpone  the  limerick  full 
participation  exercise  for  a  period  of 
approximately  five  months  from  its 
currently  scheduled  date  of  the  week  of 
September  17, 1990.  All  future  biennial 
exercises  for  Limerick  would  be 
conducted  on  a  schedule  based  on  the 
date  the  rescheduled  exercise  is 
performed.  No  other  emergency 
preparedness  activities  would  be 
affected  by  this  change. 

PECo  has  been  conducting  exercises 
at  Limerick  with  full  or  partial  offsite 
participation  since  1984.  The  last  full 
participation  exercise  for  the  Limerick 
facility  was  performed  on  April  5, 1988. 
In  its  exercise  report  dated  May  19, 1988, 
FEMA  identified  one  deficiency  in  the 
overall  response  capability  of  Lower 
Pottsgrove  Township.  A  remedial 
exercise  was  conducted  on  June  14, 
1989,  which  corrected  the  deficiency. 
FEMA  concluded  in  a  report  issued  July 
31. 1989,  that,  "(bjased  on  the  results  of 
the  April  5, 1988,  full  participation 
exercise  and  the  June  14, 1989,  remedial 
exercise,  the  offsite  radiological 
emergency  preparedness  for  Limerick 
Generating  Station  is  adequate  to 
provide  reasonable  assurance  that 
appropriate  measures  can  be  taken  to 
protect  the  health  and  safety  of  the 
public  in  the  event  of  an  accident" 

The  Commonwealth  of  Pennsylvania 
is  an  active  participant  in  emergency 
preparedness  exercises  with  all  of  the 
nuclear  power  plants  located  within  die 
State.  In  addition  to  Limeriolc, 
Pennsylvania  has  participated  in  full 
and  partial  participation  exercises  with 
Peacih  Bottom.  Three  Mile  Island.  Beaver 
Valley,  and  Susquehanna.  In  1990, 
Pennsylvania  has  fully  participated  in 
exercises  at  Peach  Bottom  (on  February 
7, 1990)  and  Beaver  Valley  (on  May  1. 


1990).  In  addStioii.  one  ef  tlie  Limerick 
EPZ  countiBS  (Chester)  participated  in 
the  1990  Peadi  Bottom  exerdse. 

The  last  annual  onsite  emefgency 
preparedness  exercise  at  Umsrldc  was 
condocted  on  Novenobsr  21, 19M.  In 
InspectioB  Report  Nos.  ffr-352/89-20 
and  8»-2a  Am  NRC  coadoded  that  die 
licensee's  response  aiiions  for  tlie 
exercise  were  adequate  to  [Hovide 
protective  measures  fortlie  liealtb  and 
safety  of  the  public.  The  COmmonwealdi 
ofPennsylTsnia  participated  on  a 
limited  fcaris  in  ^  exercise. 

lite  licensee  states  that  if  the 
exemption  is  approved,  the  licensee 
plans  to  conduct  ^  limited  partial 
participation  exerdse  in  fxmjtmction 
%vith  its  scheduled  annual  onsite 
exercise  during  September  or  November 
1990.  The  State  and  local  governments 
will  be  able  to  participate  in  ttte 
exerdse  if  they  so  desire  for  training 
purposes.  Further,  PECo  states  diat  diey 
intend  to  continue  to  provide  training  to 
the  appropriate  State  and  local 
government  agendes  to  ensure  diat  die 
current  hi^  level  of  preparedness  is 
maintained. 

IV. 

Based  on  s  consldeititibn  of  the  fads 
presented  in  Section  III  above,  the  NRC 
staff  finds  that  the  following  fadors 
support  the  granting  of  tlie  requested 
exemption: 

a.  The  capability.of  the 
Commonwealth  of  Pennsylvania  and 
local  government  agendes  to  respond  to 
an  emergency  at  Limerick  has  beian 
adequately  demonstrated  in  previous 
exerdses  at  Limericic.  FEMA  iias  found 
that  there  is  reasonabi*  assurance  that 
appropriate  measures  can  be  taken  to 
protect  the  health  and  safety  of  the 
public  in  the  event  of  a  radiological 
acddent  at  Limericic  J 

b.  The  CommonweaBh  of  ' 
Pennsylvania  maintains  a  high  level  of 
preparedness  through  its  partidpation  in 
exercises  with  eadi  of  the  nuclear 
power  plants  located  in  the  State  whidi. 
for  1990,  will  indude  two  full 
participation  exerdses. 

c.  The  licensee  has  maintained  an 
acceptable  level  of  onsite  emergency 
preparedness  and  wiQ  conduct  an  onsite 
exerdse  in  September  lOOa  The  State 
and  local  governments  will  have  tlie 
opportunity  to  partidpate  in  this 
exerdse  at  thek  optioa. 

d.  The  requested  change  will  allow 
the  Ucensee  to  better  allocate  its 
resources  between  the  Limerick  and 
Peach  Bottom  facilities,  thereby 
improving  its  overaU  cntergency 
preparedness  capability. 


e.  FEMA.  State  and  iooal  egendes 
have  indicated  tlieir  agreemoit  with  tlie 
proposed  exerdse  schedule  diange. 

Ilie  requested  exemption  is  a 
temporaiy  one  adiich  wiD  result  in 
postponing  tlie  tnenniai  foD  partidpetioa 
exercise  for  approximatdy  five  mootlis. 
The  exemption  will  relieve  the  licensee. 
and  the  Commonweehh  of 
Pennsylvania,  of  the  burden  of 
conducting  both  the  Limerick  and  Peadi 
Bottom  biennial  full  partic^tion 
exercises  during  the  same  calender  yeer. 
thereby  resulting  in  a  more  efficient 
allocation  of  lesouroes.  The  Ucauee  haa 
made  a  good  faith  effort  to  comply  with 
the  regulations  by  conducting  the 
required  full  participation  exercises  at 
iimorir.it  widi  State  and  kwal 
government  agendes  since  1984.  The 
licensee  has  taken  into  consideration 
the  various  concerns  of  FEMA.  PEMA. 
and  the  local  governments  in 
rescheduling  the  Limerick  exerdse.  Ail 
affected  parties  support  the  proposed 
exercise  schedule  change. 

V. 

For  these  reasons  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(2),  the  Exemption  requested  l>y 
the  licensee's  letter  of  May  10. 199a  as 
supplemented  July  24, 199a  is  authorized 
by  law,  win  not  {wesent  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security. 

Accordingly,  the  Commission  hereby 
approves  the  following  Exemption: 

The  Limerick  Generating  Station  is  exeiapt 
from  the  requirements  of  10  CFR  part  50, 
appendix  E,  section  WSX  for  the  coodnct  of 
a  biennial  ofisite  fuQ  participation  esufgeocy 
preparedness  exercise  in  1090.  provided  tiut 
such  an  exercise  be  conducted  prior  to  July  1, 
1991. 

Pursuent  to  10  CFR  51.32,  die 
Commission  lias  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  effed  on  the  quality  of  die 
human  environment  (55  FR  34633).  A 
copy  of  the  licensee's  request  for 
Exemption  dated  May  16, 1990.  as 
supplemented  July  24, 190a  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
in  the  Gehnan  Building,  Lower  Level. 
2120  L  Street  NW.,  Washington.  DC,  and 
at  the  Limerick  Local  Public  Document 
Room  located  at  Pottstown  Public 
Library.  500  High  Street  Pottstown.  PA 
19464. 

Copies  may  be  obtained  upon  written 
request  to  ^  US.  Nudear  Regulatoiy 
Commission.  Wasliingtan.  DC  20555, 
Attention:  Director.  Division  oi  Reader 
Projects-I/n. 

lliis  exenqition  is  effective  upon 
issuance. 


Dated  At  RockviDt,  Marytmd  Ate  ZTtli  dey 
of  AngBStUSQu 

For  the  Nadear  Regnletory  Conniietion. 
Steves  A.  Vatfi. 

Director,  Division  of  Reactor  Projects— 1/B, 
Office  of  ^hitJear  Reactor  Regahtioa. 
[FR  Doc.  90^20709  Filed  8-31-90;  &-45  am) 
BRXWa  CQBK  7sse-*i-a 


NUCLEAR  WASTE  TECHMCAL 
REVIEW  BOARD 


Meeting 

ACnONE  Notice  of  meeting. 


:  Pursuant  to  its  sntlmrity 

under  section  5051  of  Public  Law  lOO- 
203,  the  Nuclear  Waste  Pdicy 
Amendments  Act  of  1987  (NWPAA).  die 
Transportation  li  Systems  Pand  tA  the 
Nudear  Waste  Tedmical  Review  Boerd 
(the  Board)  will  bold  a  public  hearing  to 
obtain  the  views  of  the  public  on 
transportation  issues  undor  study  by  tlie 
Board  as  part  of  its  review  of  the 
Department  of  Energy's  (DOE)  program 
to  site  and  develop  a  permanent 
repository  for  the  disposal  of  spent 
nudear  fuel  and  high-levd  radioactive 
waste. 

The  Transportation  li  Systems  Pand    ^ 
held  its  first  hearing  (under  the  auspices 
of  its  former  tide  "Transportation 
Pand")  on  August  17.  looa  in  Amargosa 
Valley  (Nye  County),  Nevada.  A  second 
hearing  is  scheduled  to  be  held  on 
November  19, 19ga  in  Reno,  Nevada. 
This  notice  announces  the  date  and 
location  of  the  second  hearing,  providee 
procedures  for  partidpating  in  the 
hearing,  and  lists  some  of  the  issues  tliat 
partidpants  may  want  to  address  in 
their  remarks  before  the  panel 

Memben  of  the  public  are  welcome  to 
make  their  views  known  by  (1) 
Preparing  written  testimony  in  advance 
of  the  hearing  and  presenting  it  before 
the  panel  or  (2)  speaking  briefly  on  a 
walk-in  basis  before  the  panel  or  (3) 
submitting  a  written  statement  for  the 
record.  Those  requesting  to  speak  before 
panel  membera  diould  be  prepared  to 
answer  questions.  A  transcript  of  the 
hearing  will  be  made. 

Requests  to  testify  should  be  made  in 
writing  to  Ms.  Paula  N.  Alford,  Director. 
Extemd  Affairs.  Nudesr  Waste 
Technical  Review  Board.  1100  Wilson 
Boulevard,  suite  9ia  Arlington,  Virginia 
22209;  (703)  235-4473.  Requests  to  testify 
must  be  received  no  later  than  close  of 
business  October  24. 199a 

Requests  to  qieak  briefly  before  the 
panel  on  a  walk-In  liasis  will  be  taken 
on  the  day  of  the  hearing.  Pnsons 
wanting  to  make  a  brief  statement 


^^ 
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before  the  panel  are  asked  to  appear  at 
the  Peppermill  Hotel  in  Reno,  Nevada, 
on  the  day  of  the  hearing  to  sign  up  for  a 
five-minute  time  slot  on  a  first-come. 
first-served  basis. 

In  lieu  of  appearing  before  the  panel, 
interested  persons  may  also  submit 
written^UBeBts until  November  3a 
199a  Orf^nal  staj^ments  should  be 
submit  to  Chair,  Transportotion  A 
Systems  Panel/  Nuclear  Waste 
Techi^cal  Review  Board,  1100  Wilson 
Boulelvard.  suite  9ia  Arlington,  Virginia 
22209.k'J 

OATO:  The^ate  and  time  of  the  hearing 
are:  Monday,  November  19, 199a  from  9 
a  jn.-5  p.m. 

ftnowiMBt;  The  hearing  will  be  held  at 
the  PeppermiU  Hotel  2707  South 
Virginia  Street  Reno.  Nevada  89502; 
(702)  826-2121. 

raw  nmTNm  mtomiation  contact: 
Ms.  Paula  N.  Alford,  Director,  External 
Affairs,  Nuclear  Waste  Technical 
Review  Board,  1100  Wilson  Boulevard, 
suite  9ia  Arlington.  Viiginia  22209;  (703) 
23S<«473. 

tUPfLENKNTARV  mFOmiATION: 

Puipoee 

The  Nuclear  Waste  Technical  Review 
Board  (NWTRB)  was  estabhshed  by  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  (Pub.  L 100-203)  to  evaluate  the 
scientific  and  technical  validity  of 
activities  undertaken  by  the  Department 
of  Energy  in  its  civilian  nuclear  waste 
disposal  program.  The  waste  to  be 
disposed  of  consists  primarily  of 
commercial  spent  fuel  with  some 
defense  high-level  waste.  While  the 
Board's  charge  is  broad,  the  Act 
specifically  directs  the  Board  to 
evaluate  activities  relating  to  repository 
siting  and  the  packaging  and 
transportation  of  high-level  radioactive 
waste  or  spent  nuclear  fuel. 

To  facilitate  the  evaluation  of 
transportation  issues  pertaining  to  spent 
nuclear  fuel  and  high-level  radioactive 
waste,  the  Board  created  the 
Transportation  &  Systems  Panel 
(formerly  known  as  the  Transportation 
Panel).  As  part  of  its  study  of  safety 
issues  related  to  nuclear  waste 
transportation,  the  panel  intends  to  hold 
several  public  hearings  over  the  next 
two  years  in  various  locations  around 
the  country.  The  purpose  of  the  hearings 
will  be  to  obtain  the  views  and  concerns 
of  persons  who  would  be  affected  by  the 
transportation  of  spent  fuel  or  high-level 
waste  once  a  waste  disposal  program  is 
in  operation. 

To  maximize  public  participation, 
hearing  locations  are  being  selected  in 
regions  that  may  see  significant  waste 


transport  activity  once  the  disposal 
program  becomes  operational  In  the 
PWPAA  of  1967.  the  U.S.  Congress 
directed  the  DOE  to  characterize  Yucca 
Mountain,  Nevada,  as  a  potential 
repository  for  the  permanent  disposal  of 
•pent  nuclear  fuel  and  high-level 
radioactive  waste.  Although  the 
proposed  geologic  repository  imder 
study  is  located  in  the  West  the 
majority  of  the  nation's  spent  nuclear 
fuel  is  stored  at  commercial  reactors 
located  in  the  East  Therefore,  if  the 
Yucca  Mountain  Site  were  found  to  be 
suitable  for  repository  development  a 
majority  of  the  nation's  spent  fuel  would 
be  transported  from  the  East  to  the 
West 

In  recognition  of  the  potential  increase 
in  transportation  of  spent  nuclear  fuel 
through  Nevada  that  would  occur  if  the 
Yucca  Mountain  Site  were  foimd  to  be 
suitable  as  a  permanent  repository,  the 
Transportation  &  Systems  Panel  is 
holding  its  first  two  hearings  there. 
Future  hearings  will  be  held  in  other 
locations  around  the  country  tiirough 
which  significant  amounts  of  spent 
nuclear  fuel  are  likely  to  be  shipped. 

Presentation  Procedures 

Requests  to  testify  should  be  made  in 
writing  to  Ms.  Paula  N.  Alford.  Director, 
External  Affairs.  NWTRB,  1100  Wilson 
Boulevard,  suite  910.  Arlington,  Virginia 
22209.  The  written  request  should 
specify  the  following: 

1.  Name  of  the  person  testifying 

2.  Title,  if  any 

3.  Name  of  organization,  if  any 

4.  Telephone  number 

5.  Length  of  time  requested  for  presentation 
(time  limit  will  be  determined  once  all 
requests  have  t>een  received) 

If  the  contact  pereon  is  different  from 
the  peraon  testifying,  please  provide  his 
or  her  name,  title  (if  any),  organization 
name  (if  any),  and  telephone  number. 
Requests  to  testify  must  be  received  no 
later  than  October  24, 1990. 

Peraons  testifying  are  asked  to 
provide  10  copies  of  their  testimony  and 
any  accompanying  slides  or  other 
documentation  by  close  of  business  on 
November  9, 1990,  to  the  NWTOB,  1100 
Wilson  Boulevard,  suite  910,  ArUngton. 
Virginia  22209.  Persons  testifying  also 
are  asked  to  bring  50  copies  to  the 
hearing. 

The  Transportation  ft  Systems  Panel 
will  reserve  time  in  addition  to  the 
scheduled  presentations  to  hear  the 
views  of  interested  persons  scheduled 
on  a  first-come,  first-served  basis. 
Presenters  in  this  part  of  the  hearing  do 
not  need  to  notify  the  panel  in  advance 
of  their  plans  to  attend,  but  they  will  be 


required  to  sign  up  the  day  of  the 
hearing  at  the  Peppermill  Hotel  2707 
South  Virginia  Street  Reno,  Nevada 
89502;  (702)  826-2121. 

To  accommodate  those  wishing  to 
make  presentations,  and  to  allow  for 
questions  from  panel  members,  a  time 
limit  will  be  placed  on  scheduled  and 
walk-in  presentations.  The  amount  of 
time  pennitted  for  each  presentation 
will  depend  on  the  number  of  requests 
the  papal  receives.  Those  testifying  will 
be  notified  of  time  constraints  following 
receipt  of  their  written  requests.  Walk-in 
presenters  will  be  advised  of  their  time 
constraints  when  they  sign  up.  All 
participants  should  be  prepared  to 
answer  questions  fiom  the  panel.  A 
transcript  of  the  hearing  will  be  made. 

Issues 

To  date,  panel  members  and  other 
members  of  the  Board  have  met  with 
representatives  of  the  Department  of 
Energy  (DOE)  and  the  Nuclear 
Regulatory  Commission  (NRG)  to 
discuss  safety  and  risk  assessment 
issues  associated  with  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste.  In  its  First 
Report  to  the  U.S.  Congress  and  the  U.S. 
Secretary  of  Energy,  the  Board  made  a 
number  of  recommendations  to  the  DOE 
on  the  following  transportation  issues: 
System  safefy,  human  factors 
engineering,  and  risk  assessment  and 
management.  These  issues  were 
selected  in  part  because  of  their 
importance  in  the  early  stages  of 
transportation  system  planning. 
Consequently,  the  Transportation  ft 
Systems  Panel  encourages  comments 
fiom  parties  particularly  interested  in 
the  following  areas. 

•  System  Safety  is  a  management 
approach  that  involves  applying  safefy 
engineering  and  management  techniques 
to  the  design  of  transportation  system 
hardware,  software,  and  operations:  The 
central  question  is,  in  what  ways  and  to 
what  extent  should  the  DOE  dedicate  its 
management  resources  to  such 
transportation  safety  activities? 

•  Human  Facton  Engineering 
involves  applying  what  we  know  about 
human  psychological  physiological,  and 
physical  limitations  to  the  design  and 
operation  of  industrial  systems  to 
optimize  system  safefy  and  operabilify: 
liie  central  question  is,  how  can  human 
error  be  reduced  in  the  design, 
fabrication,  maintenance,  and  operation 
of  a  transport  system? 

•  Risk  Assessment  and  Management 
involves  the  development  and  use  of 
analytical  methods  to  estimate  the 
probability  and  severity  of  safety 
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hazards  that  may  be  encountered  in 
spent  fuel  transportation  and  to 
methodically  foresee  and  develop 
measures  to  prevent  their  occurrence: 
The  central  question  is,  how  can  the 
existing  risk  assessment  tools  be 
improved;  are  the  needs  of  the  users — 
including  state,  tribal,  and  local 
government  planners~-being  considered 
sufficiently? 

In  addition  to  these  early  ^afety 
management  and  planning  issues,  the 
panel  invites  comments  on  safety 
considerations  that  wiO  become 
increasingly  important  as  the  system  for 
transporting  spent  nuclear  fuel  and  high- 
level  radioactive  waste  becomes  more 
clearly  defined  and  established.  Safety 
issues  that  will  grow  in  importance 
include: 

•  Transportation  Cask  Integrity:  The 
question  is,  can  transportation 
containers  be  designeid  and  constructed 
to  prevent  the  release  of  radioactive 
material  under  normal  and  accident 
conditions?  If  so.  how  can  public 
confidence  in  transportation  safety  be 
enhanced? 

•  Transportation  Operations:  One  of 
the  main  questions  is,  are  current 
routing  criteria  adequate?  If  so,  how  can 
inspection  and  enforcement  measures 
be  improved?  '.  | 

•  Emergency  Preparedness:  The 
central  question  is,  what  contingency 
plans  need  to  be  in  place  in  communities 
located  along  routes  used  to  transport 
spent  nuclear  fuel  and  high-fevel  waste? 

Dated:  August  25, 199(1 1 
WimaiBD.Baniaid.        '' 
Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  90-20650  Filed  S^l-90;  8:45  am] 
BIUJNO  CODE  SSaO-AM-H 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Adviaory 
Comn^ee;  Open  ConMnittee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  October  10, 1990 
Thursday,  October  25^  1990 
Thursday,  November  29, 1990 

The  meeting  will  start  at  10:30  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW..  Washington,  DC 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  Qve  labor  unions 


holding  exclusive  baigaining  ri^ts  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53.  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  abiUty  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  j 
the  Federal  Advisory  Committee^ 
(Pub.  L  92-463)  and  5  U.S.C 
552b(c](9)(B).  "These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management  the 
President  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public  upon  written 
request  to  the  Conmiittee's  Secretary. 

The  public  is  hivited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340. 1900  E  Street 
NW.,  Washington,  DC  20415  (202)  606- 

isoa 

Dated  August  27, 19ga 

Antfaooy  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate  Advisory ' 
Committee. 

[FR  Doc.  90-20705  Filed  B-31-00;  8:45  am] 


DEPARTMENT  OF  STATE 

[PuMicNotlee12SS] 

uffice  Oi  me  nocurameni  Execmive, 
uepanineni  oi  sane  Meuic  rrograni 

action:  Public  Notice  1253. 


:  Department  of  State,  Office 
of  the  Procurement  Executive,  9A-6, 
room  603,  Washington,  DC  20522-0608. 

FOR  RIKTHER  mfOnilATlOW  CONTACT: 

John  F.  Black,  Office  of  the  Procurement 
Executive,  (703)  875-7042. 
SUPPLEMDITAIIY INFOMIATION:  Section 
5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418)  designates  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measures  for  U.S.  trade  and 
commerce.  The  law  requires  that 
Federal  agencies  use  the  metric  system 
in  procurements,  grants,  and  other       ^ 
business-related  activities  by  a  date 
certain  and  to  the  extent  economically 
feasible  by  the  end  of  fiscal  year  1992. 
The  law  also  requires  that  Federal 
agencies  establiek^delines  for 
implementmg^e  metric  system  of 
measureitfent 

Ication  of  this  notice  serves  a> 

form  the  public  particularly         V 
commercial  firms  doing  biisiness  with — 
DOS,  of  the  Department's  intent  to  use 
the  metric  system  of  measurement  in  its 
procurements,  grants,  and  other 
business-related  activities,  to  the  extent 
feasible,  by  the  end  of  fiscal  year  1992. 

The  Department  of  State  has 
established  the  required  poUcy 
guidelines  for  transition  from  the 
traditional  system  to  the  metric  system 
of  weights  and  measurements.  A  copy  of 
the  Department  of  State  Metric  System 
Implementation  Policy  is  available  to 
those  interested  persons  who  submit  a 
written  request  to  the  above  address. 

Dated:  August  17, 1990. 
John  J.  Conway, 
Procurement  Executive. 
[FR  Doc  90-20643  Filed  8-31-^90;  8:45  am] 
MLLMQ  COOC  471041 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Pi  oceedlnga;  Agreementa 
FHed  During  the  Week  Ended  Auguet 
24,1990 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  number  47139. 

Date  filed-  August  24, 199a 


BEST  COPY  AVAILABLE 
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Parties:  Meinbefs  of  the  Intematioiial 
Air  Transport  Association. 

Subject-  South  America-Southwest 
Pacific  Resolutions  et  al. 

Proposed  effective  date:  October  1. 
19ga 

Docket  number  47140. 

Date  filed-  Aqgust  24. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Reso  033F— Cargo  Rates/ 
Minimum  Charges  Fit)m  Lebanon. 

Proposed  effective  date:  Once 
Government  ApprQvals  h^ve  been 
Received. 
Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  90-20602  Filed  8-31-90;  8:45  am] 


NotiM  Of  Applications  for  Certificates 
of  PubBc  Convnianca  and  Necessity 
and  Foreign  Air  Carrier  PannHs  FHed 
Under  Subpart  Q  During  Hm  Week 
Ended  August  24, 1990 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and'foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  apphcation,  or 
motion  to.  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 


Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47135. 

Date  Filed:  August  22. 1990. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  19, 1990. 

Description:  Application  of 
Continental  Airlines,  In&  pursuant  to 
section  401  of  the  Act  and  subpart  Q  of 
the  regulations,  for  amendment  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  561.  issued  by  Order 
89-6-21  to  provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  Phoenix,  Arizona  and  Los 
Angeles,  California,  on  the  one  hand, 
and  Mexico  City,  Mexico  on  the  other. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Servwes  Division. 
(FR  Doc  90-20693  Filed  ^1-00;  8:45  am]  ' 
BIUJNQ  COW  MIO-tt-M 


Urtian  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
Acnow;  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1990,  PubUcLaw 
101-164.  signed  into  law  by  President 


Section  3  Grants 


George  Bush  on  November  21, 1989. 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish 
announcement  in  die  Fedend  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  transit 
property  receiving  each  grant.  This 
notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  mFORMATION  CONTACT: 

Janet  Lynn  Sahaj.  Qiief.  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Onice  of 
Grants  Management.  400  Seventh  Street, 
SW.,  ro6m  9301,  Washington.  DC  20590. 
(202)  ^2053. 

SUPPLEMENTARY  MfORMATION:  This 
section  3  program  was  estabUshed  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to  - 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed  . . 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transit  property 


City  0*  Phoenix.  PtK>enix.  A2 

Mass  TrensM  Administration.  Baltimore,  MD ™.™™Z 

Mass  TransK  Administration.  Baltimore,  MD. .„ 

City  of  Ptwnix.  PtK>enix.  AZ 

City  of  Visalta.  Visalia.  CA \     "'"""T" '. 

Louisiana  Department  of  Transportation  &  Devetopment.  fJew  Orleans.  I.A.. 

Suburban  Mobility  Auttxxfly  for  Regional  Transportation.  Detroit,  Ml....„ 

Greater  Roanoke  Transit  Company,  Roanoke,  VA „„ 

Pierce  County  Public  Transportatnn  Benefit  Aree.  Tacoma.  WA... 


Grant  No. 


AZ-03-0014-00. 
MD-03-0035-01. 
MD-03-0046-01. 
A2-90-X019-02. 
CA-90-X374-00. 
UK-90-X1 08-00. 
MI-90-X122-00.. 
VA-90-X074-00. 
WA-90-X1 05-00 


Grant 
amount 


3,000.000 

4,249,996 

2.630.499 

122,490 

881,000 

671,841 

8,983.372 

940,914 

5,633,861 


Obligation 
date 


08/15/90 
08/09/90 
06/09/90 
07/31/90 
07/23/90 
07/27/90 
07/13/90 
07/25/90 
08/09/90 


Issued  on:  August  27, 199a 
Roland  ).  Mross, 
Deputy  Administrator. 
(FR  Doc.  90-20637  Filed  8-31-90:  8:45  an] 

eiUJNO  CODE  4aiO-S7-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
'[IJM/2] 

Appointment  of  Conservator; 
Ambassador  Fadanri  ^vings  and 
Loan  Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 


5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conse^ator  for 
Ambassador  Federal  Savings  and  Loan 
Association,  Tamarac  Florida  on 
August  24, 1990. 

Dated  August  27,  igga 
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By  the  Office  of  Thrift  Supervision. 
Debts  |.  Aliaani. 
Program  Analyst 

[FR  Doc.  90-20686  FUed  8-31-oa  6:45  am] 
Boima  cooc  •7a».«i-« 


[UI-4/2] 

Appointntent  of  Conservator,  Brolcen 
Arrow  Savings  Association,  F  JL 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Broken  Arrow  Savings  Association, 
FA.,  Broken  Arrow,  Oklahoma  on 
August  24, 1990.        1 1 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debra  J.  Aheani. 
Program  Analyst 
[FR  Doa  90-20687  Filed  8-31-90;  8:45  am] 
■NXMO  cooc  crao-oi-M 

[LN-4/2]  T 

Appointment  of  Conaervaton  Hrst 
Savings  and  Loan  Association,  F  JL 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
First  Savings  and  Loan  Association, 
F.A..  Temple,  Texas,  on  August  24, 1990. 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debra ).  Alieain. 
Program  Analyst 

[FR  Doc.  90-20688  Filed  8-31-90;  8:45  am] 
WLLING  cooc  STaiMI-H 


[LN-4/1] 


Appointment  of  Reeaivar;  Ambassador 
Savings  and  Loan  Association 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(C)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  lluift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 


Ambassador  Savings  and  Loan 
Association.  Tamarac  Flordia,  on 
August  24, 1990. 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debfs  }.  Ahaam, 
Program  Analyst 

[FR  Doc.  90-20679  Filed  8-31-90;  8:45  am] 
HUMQ  cooc  STSe-OI-ll 


[LN-4/1] 

Appointment  of  Receiver.  Brolian 
Arrow  Federal  Savings  and  Loan 
Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Broken 
Arrow  Federal  Savings  and  Loan 
Association,  Broken  Arrow,  Oklahoma 
on  August  24, 1990. 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debra  ).  Abeam, 
Program  Analyst 

[FR  Doc.  90-20680  FUed  6-31-90;  8:45  am] 
Biuma  cooc  stso-oi-h 

[LN-4/1 1 

Appointment  of  Reeaivar,  Ctillllcottw 
Federal  Savinga  and  Loan  Aasodation 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
td)(2)(F)  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  by  section  301  of 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
ChiUicothe  Federal  Savings  and  Loan 
Association,  ChiUicothe,  Illinois,  Docket 
No.  3416,  on  August  24, 1990. 
Dated:  August  27. 1990.  .  -^ 

By  the  Office  of  Thrift  Supervision. 
Debra ).  Abeam, 
Program  Analyst 
[FR  Doc.  90-20681  Filed  8-31-«);  8:45  am] 

BtLUNO  cooc  STSe-OI-M 

ItN-4/11 

Appointment  of  Receiver,  First  Federal 
Savings  and  Loan  Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 


(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
of  1933.  as  amended  by  section  301  of 
the  Hnancial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
.  the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association, 
Temple,  Texas,  Docket  No.  3349.  on 
August  24, 1990. 

Dated:  August  27, 199a 

By  the  Office  of  Thrift  Supervision. 
Ddica  |.  Abeam, 
Program  Analyst 
[FR  Doc.  90-20682  Filed  8-31-90;  8:45  am] 

BIUING  cooc  •720-01-M 


(LN-4/1] 

Appointment  of  Recehrer,  Heritage 
Savings  Association,  F  JL 

.» 
Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  S  5(d)(2)(F) 
of  thetiome  Owners'  Loan  Act  of  1933, 
as  amended  by  i  301  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989,  the  Office  of 
Thrift  Supervision  has  duly  appointed 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  Heritage  Savings 
Association,  F.A.,  Jerseyville,  Illinois, 
Docket  No.  8658.  on  August  24, 1990. 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debra  |.  Abeam, 
Program  Analyst 
[FR  Doc.  90-20683  Filed  8-31-90;  8:45  am] 

BHXmO  COOE  6720-01-M 

[LN-4/1 

Appointment  of  Receiver,  investment 
Federal  Savings  and  Loan  Association 

Notice  is  hereby  given  that,  pursuant, 
to  the  authority  contained  in  section  5 
(d)(2)(F)  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  by  section  301  of 
the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Investment  Federal  Savings  and  Loan 
Association,  Woodland  Hills,  California. 
Docket  No.  8735.  on  August  24, 1990. 

Dated:  August  27, 1990. 

By  the  Office  of  Thrift  Supervision. 
Debra  J.  Abeam, 
Program  Analyst. 

[FR  Doc.  90-20684  Filed  8-31-0(^45  am] 
MUMQ  cooc  STaO-OI-M 


f 
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Savings  and  Loan  Aswctaiion 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(F)  of  die  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989. 
The  OfBce  of  llrifl  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Jefferson  Savings  and  Loan  Association, 
Beaumont.  Texas,  Docket  Na  6882.  on 
August  24. 199a 

Dated-  August  27. 1990. 

By  the  Office  of  Thrift  Supervision. 
Defara ).  AheaiB.     ^ 
Program  AnaJyat 

(FR  Doc.  90-20685  Filed  8-31-90;  8:45  am] 
MXNM  COOK  tras-SMi 


[LII-4/1] 


\  -• 


UMI 


tofConaarvatorWHha 
Racahrar;  Lakeland  Savlnga  Bank, 
fSJB. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  Uw  Home 
Owners'  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Lakeland  Savings  Bank, 
F.S.B.,  Detroit  Lakes,  Minnesota 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  24, 1990. 

Dated  August  27. 19ga 

By  the  Office  of  Thrift  Supervision. 
Dalin  |.  Ahaun. 
Program  Analyst 

[PR  Doc  90-20800  nied  8-31-80;  8:45  am] 
MUNM  cooc  e7a»-oi-« 


[LIM/I] 

nSfilacantant  of  Consafvator  With  a 
Racaivan  Waatwood  Savbiga  and  Loan 
Aaaodatlon 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  S(d)(2)  of  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Finandal  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  duly 
replaced  the  Resolution  Trust 
Corporation  as  Conservator  for 
Westwood  Savings  and  Loan 
Association.  Los  Angeles,  California 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  24, 1990. 

Dated  August  27, 199a 

By  the  Office  of  Thrift  Supervision. 
Debra  J.  Aheain. 
Program  Analyst 

[FR  Doc.  90-20689  Filed  8-31-80;  8:45  am] 
BtujNQ  CODE  srao-ei-ii 
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Sunshine  Act  Meetings 


Fadacal  Kegislar 

Vol.  55.  No.  171 

Tuesday.  September  4.  1990 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  put>li8hed 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  5S2t>(e)(3). 


UNIFORMED  SERVICES  UMVERSITV  OF  THE 
HEALTH  SCIENCES 


Meeting  Notice 

TIME  AND  date:  8:00  a.m..  September  24, 

1990. 

PLACE:  Uniformed  Services  University  of 

tiie  Health  Sciences,  Hoom  D3-001. 4301 

Jones  Bridge  Road,  Bethesda.  Maryland 

20814-4799. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

8:00  a.m.  Meeting — ^Board  of  Regents 

(1)  Approval  of  Minutes— July  9, 1990; 
(2)  Faculty  Matters;  (3)  Report- 
Admissions;  (4)  Report — Associate 
Dean  for  Operations;  (5)  Regbrt — 
Dean,  Military  Medicine  Education 
Institute;  (6)  Report— Nursing  School 
Task  Force;  (7)  Report— Oversight  and 
Planning  Committeer,  (8)  Report — 
President,  USUHS;  (9)  Comments- 
Members.  Board  of  Regents;  (10) 
Comments — Chairman,  Board  of 
Regents 

New  Business 

SCHEDUL£D  MEETINQ9C  October  29, 1990. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  R.  Mannix, 
Executive  Secretary  of  the  Board  of 
Regents,  202/295-3028. 

Dated:  August  30, 199^] 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  90-20830  Filed  B-30-flO;  1:02  pm] 
BHJJNQ  CODE  SSIO-OI-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:18  p.m.  on  Tuesday,  August  28, 1990, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  tot;(ffi|B^der  the  following 
matters: 


> 


Matters  relating  to  the  probable  failure  of 
certain  insured  banks. ' 

Recommendation  concerning 
administrative  enforcement  proceedings. 

Request  of  Wauwatosa  Savings  and  Loan 
Association.  Wauwatosa,  Wisconsin, 
regarding  its  voluntary  withdrawal  from 
membership  in  the  Federal  Home  Loan  Banlc 
system. 

Personnel  matters. 

Matter  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan.  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  Vice 
Chairperson  Andrew  C.  Hove,  Jr.,  and 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters . 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8).  (c)(9)(A)(ii),  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2),  (c)(4), 
(c)(6).  (c)(8).  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washington,  D.C. 

Dated:  August  29, 1990. 
Federal  Deposit  Insurance  Corporation. 

M.  )ane  Williamson, 

Assistant  Executive  Secretary. 

[FR  Doc.  90-20768  Filed  8-29-90;  5:08  pm] 
BtUJNQ  cooc  •714-01-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Voting  Conference 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
September  11, 1990. 

PLACC  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  & 
Constitution  Avenue.  NW.,  Washington. 
DC  20423. 


STATUS:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on,  the  agenda 
items.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

No.  39168,  Shippers  Committee,  OTS  v. 
The  Ann  Arbor  Railroad,  et  ah 

No.  AB-321X,  Kansas  City  Public 
Service  Freight  Operation — 
AbandoneieatExemption — in  Jackson 
County,  MO     \. 

Finance  Docket  No.  31608,  PSI  Energy, 
Inc. — Feeder  Line  Development — 
Norfolk  Southern  Corp.,  Line  Between 
Cygthiana  and  Carol,  IN 

Finance  Docket  No.  31281,  Arkansas  » 

Missouri  Railroad  Company  v. 
Missouri  Pacific  Railroad  Company. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  A.  Dennis  Watson.  Office 
of  External  Affairs.  Telephone:  (202) 
275-7252.  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  Jr., 

Secretary. 

(FR  Doc.  90-20829  Filed  8-00-90;  1:02  pm) 

MLLMQ  cooc  703S-01-M 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:15  p.m.  on  Tuesday.  Augusy2asl990, 
the  Board  of  Directors  of  tiie  Resoluf 
Trust  Corporation  met  in  closed  sessio^ 
to  consider  matters  relating  to  the 
resolution  of  failed  thrift  institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  [Comptix)ller 
of  the  Currency),  concurred  in  by 
Oiairman  L  William  Seidman,  Vice 
Chairman  Andrew  C.  Hove,  and 
Director  T.  Timothy  Ryan.  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 


UMI 
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consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did    ' 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(8).  (c)(9)(A). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8). 
(c)(9)(A).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 17th 
Street,  NW..  Washington.  DC. 

Dated:  August  29. 1990. 
Resolution  Trust  Corporation. 
William  ).  Tricarico, 
Assistant  Executive  Secretary. 
|FR  Doc.  90-20769  Filed  8-29-90:  5:08  pm| 
MUJNQ  CODE  t714-01-ll 


o 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>tished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docisnents.  These 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  ts  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  MARITIME  COMMISSION 


46  Part  540 
[Docket  No.  9(M>1] 


Security  for  the  Protection  of  the 
Put>lic,  Maximum  Required 
Performance 


I  Amount 


Correction 

In  rule  document  9(K19824  beginning 
on  page  34564  in  the  issue  of  Thursday, 
August  23, 1990,  make  the  following 
correction: 

On  page  34564,  in  the  first  column,  the 
"EFFECnVE  DATS"  is 
"February  19, 1991." 

BOXmaCOM  IMMM) 


oorrected  to  read 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[Docket  No.  CA-065-0»^110-10-OTNA,-0- 
00160] 

Realty  Action-Exchange;  CaUf  omia 

Correction  \ 

In  notice  document  90-15015  beginning 
on  page  26515  in  the  issue  of  Thursday, 
June  28, 1990,  make  ^e  following 
correction:  - 


Fadecal  Register 

Vol.  55.  No.  171 

Tuesday,  September  4,  1990 


(te  page  26515  in  the  third  column,  in 
the  third  line,  the  land  description 
should  read  "Sec.  5,  p4Wy4SWy4SEy4. 

Nwy4swy4swy4". 


BNJJNa  COM  ise»«i4> 


DEPARHMENT  of  the  INTERIOR 
Bureau  of  Land  Management 
(00^2-00-4214-10;  C-439081 

Proposed  With<irawal:  Opportunity  for 
Public  Meeting;  Colorado , 

Correction 

In  notice  document  90-19574 
appearing  on  page  34089  in  the  issue  of 
Tuesday,  August,  21 1990,  make  the 
following  correction: 

On  page  34089  in  the  second  column 
under  the  Sixtii  principal  Meridian 
heading,  in  section  27,  the  land 
description  should  read  "SV4NEy4  and 
SVi;". 

BILUNO  CODE  1SOS41-0  . 


DEPARTHIENT  OF  THE  INTERIOR . 

Bureau  of  Land  Management 
[WY-930-0O4214-10;  WYW  120797] 

Proposed  Withdrawal  and  Opportunity 
for  PulMic  Meeting;  Wyoming 

Correction 

In  notice  document  90-19495 
appearing  on  page  33964  in  the  issue  of 
Monday,  August  20 1990,  make  the 
following  corrections: 

In  the  second  column,  under  the  land 
description  for  "Medicine  Bow  National 
Forest": 


a.  At  section  17  remove  the  comma 
after  "WV4". 

b.  At  section  12,  replace  the  final 
semicolon  with  a  comma  and  add 
"SEViSEy4;". 

c.  At  section  13,  hi  the  first  line, 
remove  ^e  final  "NEy4"  and  add 
"NW%". 

d.  At  section  13  in  the  second  line,  the 
first  "NWy4"  should  read  "NEy4". 

e.  At  section  25,  in  the  first  line, 
"NWVi"  should  read  "NWy4". 

f.  At  section  33.  in  the  last  line.  "SEV^i" 
should  read  "SEy4". 

■lUJNOCOOe  1H»«t4 


DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Parts  127  and  154 

46  CFR  Parts  25, 32, 34, 50.  52, 53, 54, 
55, 56. 57, 58, 59, 71, 76. 91, 92. 95, 107, 
108, 150, 153, 162, 163, 169, 170. 174, 
182, 189, 190,  and  193 

[000  86-032] 
,RIN211SAO0S 

Incorporation  and  Adoption  of 
Industry  Standards 

Correction 

In  proposed  rule  document  90-19235 
beginning  on  page  33824  in  the  issue  of 
Firday,  August  17, 1990.  make  the 
following  correction: 

On  page  33825,  in  the  second  column, 
under  "DISCUtSION  OF  REGUU^TIONS 
PflOW>SED  POn  Tmi  4S.  cm",  in  tiie 
second  paragraph,  in  the  thirteenth  line, 
"SAE 1-1923"  should  read  "SAE I-1928*'. 

BHXMO  CODE  1MC41-D 
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Part  II 

Department  of 
Transportation  ^ 

Coast  Guard 

■ 

33  CFR  Parts  151,  155,  and  158 
46  CFR  Part  25 

Regulations  Implementing  the  Pollution- 
Prevention  Requirements  of  Annex  V  of 
MARPOL  73/78;  Final  Rule 

P  ■ 
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DEPARTMENT  OF  TRANSPORTATION 
CoMlQuard 

33  CFR  Parts  151. 1S5,  and  ISa 

4eCFRPart2S 
[CQOM-002] 

Rmaiis-Acsa  ' 

Regulations  Implementing  the 
PoHutlon-Prevention  Requirements  of 
Annex  y  of  MARPOL  73/78 

AOfNCV:  Coast  Guard.  DOT. 
ACnoM  Final  rule. 

•UMMANV:  This  final  rule  implements  the 
Act  to  Prevent  Pollution  from  Ships  (the 
Act),  as  amended  by  the  Marine  Plastic 
Pollution  Research  and  Control  Act  of 
1987  (MPPRCA)  and  by  Public  Law  101- 
225,  having  taken  account  of  comments 
received  on  the  interim  rule  published 
on  April  28. 1989  [54  FR 18384].  This 
final  rule  ultimately  implements  Annex 
V  of  the  International  Convention  for 
the  Prevention  of  Pollution  from  Ships. 
1973,  as  modified  by  the  Protocol  of  1978 
(MARPOL  73/78).  The  Coast  Guard 
expects  that  this  rule  will  reduce  the 
amoimt  of  plastics,  including  synthetic 
fishing  nets,  and  other  ship-generated 
garbage  intentionally  discharged  into 
the  marine  environment 
EPFECnvs  date:  September  4. 1990. 

AODRESSES:  1.  A  final  Regulatory 
Evaluation,  a  final  Environmental 
Assessment  and  copies  of  the 
commeiilis  received  on  the  Advance 
Notice  of  Proposed  Rulemaking 
(ANHIM).  the  Notice  of  Proposed 
Rulemaking  (NPRM).  and  the  interim 
rule  are  available  for  inspection  and 
copying  at  the  office  of  the  Marine 
Safety  Council  U.S.  Coast  Guard,  Room 
3314,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  Office 
hours  are  between  8:00  a  on.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

2.  Persons  wanting  to  submit 
comments  on  the  information-collection 
requirement  in  this  final  rule  should 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of  ' 

Management  and  Budget  725 17th  Street 
NW..  Washington,  DC  20503.  Attention: 
Desk  Officer.  Coast  Guard. 

Fon  nmTNCR  infoiimatk)n  contact 

Lieutenant  Commander  David  W.  Jones, 
Project  Manager,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection  (G-MPS-3).  (202)  287-0491. 
between  7  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  Federal  holidays.- 


rARV  aiFomNATiON: 
DraftiiH  iMMimHon 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Lieutenant 
Commander  David  W.  Jones,  Project 
Manager.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection, 
and  Mr.  Patrick  J.  Murray,  Project 
Counsel.  Office  of  Chief  Counsd. 

Background 

The  Coast  Guard  published  an    - 
ANPRM  in  the  Federal  Register  on  June 
24. 1988  (53  FR  23884),  and  an  NVRM  in 
the  Federal  Register  on  October  27, 1988 
(53  FR  43822).  Further,  it  published  two 
minor  correctional  notices  in  the  Federal 
Register,  on  November  4, 1988  (53  FR 
44617),  and  November  21, 1968  (53  FR 
46077). 

The  Coast  Guard  held  three  public 
hearings  to  give  interested  persons  an 
opportunity  to  express  their  views  on 
the  NPRM.  These  hearings  took  place  in 
Washington.  DC  (November  10. 1988), 
Houston,  Texas  (November  14, 1988), 
and  Seattle,  Washington  (November  15. 
1988). 

The  Coast  Guard  published  an  interim 
rule,  with  a  request  for  comments,  in  the 
Federal  Registw  on  April  28, 1989  (54  FR 
18384).  That  interim  rule  is  the  basis  for 
this  final  rule.  The  comment  period  for 
the  interim  rule  closed  on  December  31. 
1989. 

INscussioo  of  Cdoments  and  Changes 

The  Coast  Guard  published  an  interim 
rule  (in  a  separate  rulemaking,  CGD  89- 
014),  which  implements  the  Shore 
Protection  Act  of  1988.  in  the  Federal 
Register  on  May  24. 1989  (54  FR  22546). 
That  rule,  among  other  things, 
reorganizes  33  CFR  part  151,  but  it 
makes  no  substantive  changes  to  the 
interim  rule  that  is  the  basis  of  this  final 
rule. 

The  latter  interim  rule,  which 
implements  the  Act,  published  on  April 
28. 1989.  reserves  33  CFR  151.55, 151.57, 
and  151.59,  which  regard,  respectively, 
recordkeeping  requirements,  waste- 
management  plans,  and  placards,  and 
which  all  regard  pollution  by  garbage. 
The  Coast  Guard  published  an  NPRM  on 
these  topics  (in  yet  another  separate 
rulemaking,  CGD  88-002A)  in  the 
Federal  Register  on  September  6, 1989 
(54  FR  37084).  and  it  published  an  ■ 
interim  final  rule  and  a  request  for 
comments  6n  these  topics  (also  in  CGD 
88-002A)  in  the  Federal  Register  on  May 
2. 1990  (55  FR  18578).  That  rule,  among 
other  things,  makes  formal, 
administrative  changes  to  the  interim 
rule  that  is  the  basis  of  this  final  rale,  to 
bring  it  into  conformity  with  the 
reorganization  of  part  151. 


33  CFR  Part  151— Vessels  Carrying  Oil, 
Noadous  Liquid  Substances,  Garbage, 
and  Municipal  or  Commercial  Waste 

33  CFR  151.04    Penalties  for  Violations 

1.  One  comment  suggested  that  the 
dvil  penalties  for  violation  of  the 
regulations  are  too  high  and  are 
disproportionate  to  the  environmental 
harm  caused  by  such  violation. 

The  penalties  listed  in  the  regulation^ 
merely  repeat  the  penalties  established 
by  the  Act;  these  penalties  are  ceilings. 
Hnal  penalties  are  determined  by 
Hearing  Officers  of  the  Coast  Guard 
after  consideration  of  relevant  factors. 

33  CFR  151.05   Definitions 

2.  One  comment  suggested  that  the 
definition  of  "Plastic"  proposed  at 

§  151.05  was  too  broad  and  could'be 
construed  to  include  material  not 
intended  by  the  Coast  Guard.  The 
comment  pointed  out  that  paper  could 
come  within  the  definition  of  plastic  and 
that  so  could  plastics  derived  from 
natural  sources,  such  as  crabshells  and 
other  plastic-like  material  that  appear 
normally  in  the  marine  environment. 

The  Coast  Guard  agrees  that  the 
definition,  by  itself,  does  seem  to 
include  naturally  produced  plastics 
discharged  during  the  catching  or 
processing  of  fish.  The  intent  of  the 
Coast  Guard,  to  exclude  this  material, 
was  clear  enough  in  the  preamble  to  the 
NPRM.  There  the  Coast  Guard  stated,  at 
54  FR  18387: 

Some  plastic  materials  are  produced 
naturally  in  the  marine  environment  by  living 
organisms.  For  example,  chitin  is  a  primary 
component  of  the  shells  of  crabs,  shrimp  and 
lobsters,  among  others.  The  Coast  Guard's 
broad  deHnition  of  plastic  is  intended  to 
regulate  synthetically  produced  plastics, 
including  chitin-derived  and  other  plastics 
which  have  been  harvested  and  adopted  for 
use  by  man.  Several  European  nations  are 
now  manufacturing  packaging  materials  for 
personal  hygiene  products  which  are 
primarily  chitin-derived.  While  this  rule  is 
intended  to  prohibit  the  discharge  from  ships 
of  synthetically  produced  plastics,  it  is  not 
intended  to  regulate  the  discharge  of 
naturally  produced  plastics  during  fishery 
activities,  such  as  crabshells  and  others 
which  appear  in  the  marine  environment. 

Even  so,  the  Coast  Guard  has  amended 
its  definition  of  plastic  to  square 
definition  with  intent  Likewise,  it  has 
amended  the  note  following  the 
definition  to  clarify  the  status  of 
"naturally  produced  plastics".  ° 

The  Coast  Guard  still  does  not  agree 
tfiat  either  the  old  or  the  new  definition 
of  plastic  fairly  includes  material  such 
as  paper.  Both  Annex  V  of  MARPOL 
and  the  interim  rule,  as  did  the  NPRM, 
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employ  distinct  categories  for  plastic 
and  paper. 

3.  One  comment  suggested  expanding 
the  definition  of  "Plastic"  to  include 
glass,  paints,  varnishes,  and  waxes. 

Discharges  and  releases  of  these 
substances  are  the  concern  of  other 
statutes,  such  as  the  Clean  Water  Act 
(33  U.S.C.  1251  et  seq.)  and  the 
'  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9601  etseq.). 

4.  One  comment  suggested  expanding 
the  definition  of  "Port"  to  cover 
transfers  from  ship  to  ship  offshore.  The 
author  was  worried  that  if  fish- 
processing  ships  refused  to  accept 
garbage  from  the  catcher  vessels 
supplying  them  with  fish,  the  catcher 
vessels  would  be  unable  to  retain  their 
garbage  on  board.  The  comment 
recommended  that  the  definition 
classify  these  processing  ships  and 
similar  operations  as  ports,  so  they 
would  have  to  provide  reception 
facilities  for  the  catcher  vessels  (or  other 
ships  they  were  doing  business  with). 

The  Coast  Guard  has  investigated  this 
issue  and  has  not  uncovered  any  reports 
of  difficulty  in  compliance  offshore  with 
the  discharge  requirements  of  Annex  V. 
The  Coast  Guard  conducts  routine 
boardings  of  ships  in  fisheries  offshore 
and  will  continue  to  monitor  compliance 
there  with  Annex  V.  If,  in  the  future, 
these  boardings  indicate  a  failure  of 
such  compliance,  the  Coast  Guard  will 
undertake  appropriate  enforcement  or 
regulation. 

33  CFR  151.08    Denial  of  Entry 

5.  One  comment  expressed  confusion 
over  the  applicability  of  this  section. 

Section  151.08  applies  to  all  three 
Annexes  in  force,  I,  U,  and  V.  Paragraph 
(a)  of  S  151.08  authorizes  denial  of  entry 
to  ships  under  Annexes  I  and  II. 
Paragraph  (b)  of  §  151.08  authorizes 
denial,  by  ^e  Captain  of  the  Port,  of 
entry  to  ships  at  ports  or  terminals  not 
in  compliance  with  Annex  V. 

33  CFR  151.63    Shipboard  Control  of 
Garbage 

6.  One  comment  suggested  that  ships 
be  required  to  fumiah  both  equipment 
for  treating  garbage  and  spaces  for 
handling  it 

The  approach  used  by  the  Coast 
Guard  in  developing  these  regulations 
was  to  establish  performance  standards 
but  to  let  the  affected  industry  and  the 
public  choose  the  methods  they  would 
use  to  meet  those  standards.  The  Coast 
Guard  believes  that  this  approach  lets 
the  United  States  meet  the 
environmental  standards  of  Annex  V 
and  yet  provides  the  flexibility  for  those 
regulated  to  meet  the  performance 


standards  in  the  most  economical 
manner. 

7.  One  comment  recommended  further 
study  of  shipboard  use  of  incinerators. 

The  Coast  Guard  presided  over  a 
working  group  of  the  American  Society 
for  Testing  and  Materials  (ASTM), 
which  developed  a  proposed  standard 
for  small  shipboard  incinerators.  The 
standard  is  now  going  through  the 
approval  process  of  ASTM. 

8.  One  conunent  recommended 
subjecting  ships  to  State  and  local 
requirements  for  the  separation  of 
waste-stream  components. 

The  Coast  Guard  has  published  an 
interim  final  rule  that  addresses  these 
topics,  among  others,  in  a  separate 
rulemaking,  CGD  88-002A  [55  FR  18578). 
In  that  rule,  the  Coast  Guard  requires 
that  placards  listing  the  garbage- 
discharge  restrictions  of  Annex  V  be 
displayed  by  certain  ships.  The  placards 
must  include  a  notice  that  regional, 
State,  and  local  restrictions  on  garbage 
discharges  may  also  apply. 

33  CFR  151.69    Operating 
Requirements:  Discharge  of  Garbage 
Outside  Special  Areas 

9.  One  comment  suggested  that  a 
policy  of  "zero  tolerance"  would  be 
appropriate  for  the  disposal  of  garbage 
at  sea,  and  two  suggested  that  Uie  rules 
prohibiting  the  discharge  of  ungroimd 
victual  wastes  within  three  nautical 
miles  from  the  nearest  land  are  too 
severe  and  pose  a  hardship. 

Like  the  NPRM  and  the  interim  rule, 
this  final  rule  tracks  the  standards 
established  by  Annex  V  of  MARPOL 
and  adopted  by  Congress  in  the  Act. 
The  discharge  of  refuse  within  three 
nautical  miles  from  the  nearest  land  has 
long  been  prohibited  by  the  Refuse  Act 
(33  U.S.C.  407). 

33  CFR  151.73    Operating 
Requirements:  Discharge  of  Garbage 
From  Fixed  or  Floating  Platforms 

10.  Two  comments  stated  that  the 
more  restrictive  rules  for  the  discharge 
of  victual  waste  from  fixed  or  floating 
platforms  lack  basis  in  biological 
science  and  create  an  unreasonable 
burden  for  the  offshore  exploration, 
exploitation,  and  processing  of  minerals. 

Congress  adopted  the  provisions  of 
Annex  V  as  domestic  law  in  approving 
the  Act,  and  the  Coast  Guard  has  merely 
restated  these  provisions  in 
promulgating  this  final  rule.  Because  of 
the  speciflcity  of  Regulation  4  of  Annex 
V,  the  Coast  Guard  cannot  alter  the 
requirements  for  discharges  of  garbage 
from  fixed  or  floating  platforms. 


33  CFR  151.77   Exceptions  for 
Emergencies 

11.  One  comment  recommended  literal 
conformity  between  the  text  of 
paragraph  151.77(c)  and  that  of  Annex 
V. 

The  Coast  Guard  finds  no  substantive 
difference  between  the  language  of 
paragraph  151.77(c)  and  that  of  Annex 
V. 

12.  One  comment  asked  that  the  Coast 
Guard  either  identify  text  in  the 
MPPRCA  that  restricts  it  from 
undertaking  programs  to  recover  lost 
fishing  gear  or  else  undertake  such 
programs. 

Title  IV  of  MPPRCA  addresses 
monitoring,  assessing,  and  controlling 
the  impact  of  driftnets  on  the  marine 
environment.  Title  IV  falls  under  the 
responsibility  of  the  Department  of 
Commerce.  It  requires  die  Secretary  of 
Conunerce  to  conduct  several 
evaluations  including  both  (a)  studies  of 
the  feasibility  of  establishing  systems  of 
marking,  registering,  and  identifying 
driftnets  and  (b)  paying  bounties  for 
retrieved  driftnets.  Neither  these 
evaluations  nor  any  resultant  legislative 
or  regulatory  action  falls  under  Uie 
responsibiUty  of  the  Coast  Guard. 

33  CFR  Part  15S— Recaption  Fadlitiet 
for  OU,  Noxious  Liquid  Substances,  and 
Garbage 

33  CFR  158.160   Purpose 

13.  One  comment  reconunended 
adding  language  to  require  inspections 
of  reception  facilities  after  the  issuance 
of  their  Certificates  of  Adequacy 
(COAs).  .^ 

The  CoMt  Guard  believes  adding  such 
language  is  unnecessary.  It  already 
conducts  annual  surveys  and 
inspections  of  waterfront  facilities  and 
aheady  visits  other  facilities  in  the 
course  of  routine  business.  The  Act  does 
not  require  it  to  inspect  reception 
facilities  under  Annex  V,  and  another 
mandatory  inspection  would  place  an 
economic  burden  on  the  regulated 
industry  and  an  administrative  one  on 
the  Coast  Guard— which  will. 
nonetheless,  promptly  investigate 
reports  of  inadequate  reception 
facilities. 

33  CFR  158.165    Certificate  of 
Adequacy:  Change  of  Informalion 

14.  The  Coast  Guard  has  made  an 
editorial  correction  to  subparagrapn 
(b)(3)  of  S  158.165.  The  interim  rule 
improperly  listed  the  sections  of  Form  C 
as:  Al,  Bl,  B2,  or  C4.  This  final  rule 
property  lists  them  as:  Al,  Bl.  B2.  or  D4. 
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33  cm  158.410 
General 


Reception  Facilities: 


IS.  OneoomiBent  recomiBended  diat 
the  Coast  Guard  require  the  posting  of 
signs  to  k)cate  and  identify  each 
reception  facility. 

Reqionding  to  comments  on  the 
NFRM.  the  Coast  Guard  has  earlier 
amended  this  subpart  to  require  that 
reception  facilities  be  accessible  to 
mariners:  easy  for  mariners  unfamiliar 
writh  the  port  to  find,  and  convenient  for 
them  to  use.  The  Coast  Guard  has  not 
received  any  comments  stating  diat 
reception  fadhties  were  hard  to  find  ot 
awkward  to  use.  Therefore,  the  Coast 
Guard  does  not  believe  it  necessary  to 
require  the  posting  of  such  signs. 

Regulatory  Evaluation 

The  Coast  Guard  considers  this  final 
rule  not  to  be  major  undn  Executive 
Order  12291  though  to  be  significant 
under  DOT  regulatory  policies  and 
j)n>cedures  pi^lished  on  February  26. 
1979  [44  FR 11034].  Tliis  final  rule 
clarifies,  but  does  not  otherwise  alter, 
the  interim  rule  published  on  April  28. 
1989  [54  FR  18384].  The  annual  projected 
costs  remain  around  $41.8  million:  the 
annual  projected  benefits.  %vhile  harder 
to  quantify,  should  exceed  these.  A  final 
Regulatory  Evaluation  is  m  the 
rulemakmg  docket  The  Evakation  is 
available  for  inspection  and  copying  at 
the  address  indicated  in  the  first 
paragraph  of  ADDRESSES  above. 

Regulatory  FlexibOity  Act 

The  Coast  Guard  has  analyzed 
regulatory  flexibilify  to  evaluate  the 
impact  of  this  final  rule  on  small 
entities.  It  has  made  its  analysis  part  of 
the  final  Regulatory  Evaluation  in 
accordance  with  the  Regulatory 
Flexibilify  Act  Again,  this  final  rule 
claAfies,  but  does  not  otherwise  alter, 
the  interim  rule  publisfaed  on  April  28, 
1989  [54  FR  18384).,Uke  the  interim  rule, 
this  final  rule  will  affect  around  17,600 
small  vessels  and  around  4.400  ports 
and  terminals:  but  small  entities  may 
choose  their  modes  of  compliance,  and 
need  satisfy  only  minimal  requiremmts 
on  recordkeqiing  and  reporting. 
Therefore,  the  Coast  Guard  certifies  diat 
this  final  rule  will  not  have  a  significant 
economic  impact  at  a  substantial 
number  of  small  entities. 

Paperwork  ReductioB  Act 

The  interim  rule  changed  the 
information-collection  requirement  at 
§S  151.65  and  158.140.  This  final  rule 
changes  it  no  furdier.  The  Coast  Guard, 
however,  did  submit  to  the  Office  of 


Management  and  Budget  (C^ffl) 
revisions  to  OMB's  previous  paperwork 
approvals.  These  revisions,  now 
accepted,  respectivefy  bear  control 
numbers  2115-0644  and  21154)543. 
issued  by  the  Regulatory  Infbcmation 
Service  Center  (RISC)  of  CMCfB.  Those 
sections  respectively  require  (a)  eadi 
master  to  give  a  port  24  hours'  notice  of 
the  need  for  the  APHIS-ap{»oved 
reception  fadlify  and  (b)  «tch  port  and 
terminal  that  satires  the  criteria  of 
_  9 158.140  to  seek  from  the  Coast  Guard  a 
CO  A  for  garbage. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  in  Executive 
Order  12612.  It  has  determined  that  die 
substance  of  diis  rule  does  not  implicate 
federalism  inoogh  to  warrant  its 
preparation  of  a  Fednalism 
Assessment 

Knvimnm^infyl  fmpatrt 

A  final  Environmeital  Assessment 
with  a  Finding  of  No  Significant  Impact 
is  available  firam  the  Coast  Guard  at  the 
address  in  the  first  paragraph  of 
ADDRESSES  above. 


List  of  Subjects 

33CFRPartlSl 

Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  otmtnrf. 

33CFRPartlS5 

Oil  pollution.  Reporting  and 
recordkeefung  requirements. 

33CFRPaHlS8 

Administrative  practice  and 
procedure.  Hartxws.  Oil  pollution. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  poUutimi  control. 

46CFRPart25 

Fire  prevention.  Marine  safefy. 

For  the  reasons  discussed  above,  the 
interim  rule  amending  33  CFR  parts  151, 
155.  and  15&  and  46  CFR  part  25.  which 
was  publidied  on  April  28, 1980  [54  FR 
18384],  is  adopted  as  a  final  rule  with 
the  following  changes: 

TITLE  88 

PART  151— VESSELS  CARRYMQ  OK, 
NOUOUS  UQmO  SUBSTAflCES, 
GARBAGE,  AND  MUMCfPAL  OR 
COMMERCIAL  WASTE 

1.  The  citation  of  authorify  for  part  151 
continues  to  read  as  follows: 


AuAorily:  39  U.S.C  U21(JKIHC)  and 
ig03(b).  E.0. 11735, 3  CFR,  1971-197S  CXM^ . 
p.793,«CFRlv46. 

2.  Section  151i)S  is  amended  by 
adding  die  following  definition: 

%  1S1.0S 


Plastic  means  any  garbage  diat  is 
solid  matnial  that  contains  as  an 
essential  ingredient  one  or  more 
synthetic  organic  hi^  poljrmers.  and 
that  is  fonned  or  shaped  either  during 
the  manufacture  of  ^  polymer  or 
polymers  <x  during  fabrication  into  a 
finished  product  by  heat  or  pressure  or 
both.  "Degradable"  plastics,  which  are 
composed  of  combinations  of 
degradable  stardies  and  are  either  (a) 
synthetically  produced  or  (b)  naturally 
produced  but  harvested  and  adapted  for 
use,  are  plastics  under  this  part 
Naturally  produced  plastics  such  as 
crabshells  and  other  types  of  shells, 
which  appear  normally  in  the  marine 
environment  are  not  plastics  under  this 
part 

Note:  Mastics  possess  material  properties 
ranging  boa  haid  and  brittle  to  soft  and 
elasHa  Mastics  are  used  for  a  variety  of 
marine  apiriications  inclHriing.  but  not  lunited 
to:  food  wrappings,  products  for  personal 
hygiene,  packaging  (vapoiproof  barriers, 
botties,  containers,  and  liniers),  ship 
constniction  (fiber^ass  and  laminated 
^  structures,  siding,  piping  insulatioa,  flooring, 
carpets,  fabrics,  adliesives,  and  electrical  and 
electronic  cnmiwjiieiits).  diqxwaUe  eating- 
utensils  and  cups  (including  styrene 
products),  bags,  sheeting,  floats,  synthetic 
fishing  nets,  monofilament  fishing  line, 
strapping  bands,  hanUiats,  and  synthetic, 
ropes  and  lines. 


PART  158-RECEPTlON  FAaLITIES 
FOR  OIL,  NOXIOUS  UQUIO 
SUBSTANCES,  AND  GARBAGE 

3.  The  citation  of  authorify  for  part  158 
continues  to  read  as  follows: 

Authority:  33  U.S.C  ig03(b):  49  CFR  1.46. 

4.  Section  158.165(b)(3)  is  revised  to 
read  as  follows: 


8 15a.185   CertWcala  ol 
of  kiformalion. 


adequacy:  diange 


(b)  •  •  * 

(3)  Form  C  sections  Al.  Bl,  B2.  or  04. 
•        *        •        •       • 

Dated;  June  26, 1900. 

l-W.KiBM, 

Admiral  US.  Coast  Guard  Commandant 
[FR  Doa  90-20603  Filed  8-31-90;  8:45  am] 
BHJJN8  COM  4SIS-M4I 


TuBSCtanff 
SBfitBuibBr  4,  1990 
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Department  of 
Health  and  Human 
Services 


Health  Care  Rnandng  Administration 


42  CFR  Parts  412  and  413 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective  Payment 
System  and  Fiscal  Year  1991  Rate«  Hnal 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeeMh  Care  Financing  Administration 
42  CFR  Parte  412  and  413 
[BP0-«7»^ 
RIN  093S-AES6 

Medicare  Program;  Ctiangee  to  the 


Payment  System  ind  Fieeel  Year  1991 
Ratee 

AOCNCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 


r.  We  are  revising  the  Medicare 
inpatient  hospital  prospective  payment 
system  to  implement  necessary  changes 
arising  from  legislation  and  our 
continuing  experience  with  the  system. 
In  addition,  in  the  Addendum  to  this 
final  rule,  we  are  describing  changes  in 
the  amounts  and  factors  necessary  to 
determine  prospective  payment  rates  for 
Medicare  inpatient  hospital  services.  In 
general,  these  changes  are  applicable  to 
discharges  occurring  on  or  after  October 
1, 1990.  We  also  set  forth  rate-of- 
increase  limits  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system. 

This  final  rule  also  responds  to 
comments  received  concerning  changes 
to  hospital  payments  made  in  an  April 
2D,  1990  final  rule  with  comment.  These 
changes  include  mid-yea(  changes  to  the 
inpatient  hospital  prospective  payment 
system  that  implemented  provisions  of 
the  Omnibus  Budget  Reconciliation  Act  ■ 
of  1989;  and  adjustments  applicable  to 
prospective  payment  hospitals  and  to 
the  target  amounts  of  hospitals  and  units 
excluded  from  the  prospective  payment 
system  due  to  the  elimination  of  the  day 
limitation  on  covered  inpatient  hospital 
days  made  by  the  Medicare 
Catastrophic  Coverage  Act  of  1988  and 
later  repealed  by  provisions  in  the 
Medicare  Catastrophic  Repeal  Act  of 
1989.  The  April  20, 1990  final  rule  with 
comment  also  incorporated  changes  to    ^ 
these  provisions  made  by  the  Family 
Support  Act  of  1988.  which  clarified  the 
criteria  for  adjusting  the  target  amounts 
and  implementation  date. 

In  addition,  this  final  rule  clarifies  the 
documentation  requirements  necessary 
to  support  the  cost  allocation  of  teaching 
physicians  and  the  allowability  of  costs 
for  rotating  residents  in  determining 
payment  for  the  direct  costs  of  an 
approved  graduate  medical  education 
program.  This  clarification  is  being 
made  as  a  result  of  a  September  29, 1989 
final  rule  that  made  changes  in 


Medicare  policy  concerning  payment  for 
the  direct  graduate  medical  education 
costs  of  providers  associated  with 
approved  residency  programs  in 
medicine,  osteopathy,  dentistry,  and 
podia^. 

EmcnvK  DATE:  The  provisions  of  this 
final  rule  are  effective  on  October  1, 
1990.  except  for  the  changes  concerning 
§  412.118.  the  count  of  fuU-time 
equivalent  residents  for  purposes  of  the 
indirect  medical  education  adjustment, 
which  apply  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1991. 
KM  FURTHER  INFORMATKMH  CONTACT: 
Barbara  Wynn.  (301)  966-4529. 
ADDRESSES:  To  obtain  individual  copies 
of  this  document,  contact  the  following: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202]  783-323a 
The  charge  for  individual  copies  is  $1.50 
for  each  issue  or  for  each  group  of  pages 
as  actually  bound,  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

SUPPI^MENTARY  INFORMATION: 
L  Background 

A.  Summqry 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  acute  inpatient  hospital 
stays  under  Medicare  Part  A  (Hospital 
Insurance)  based  on  prospectiveiy-set 
rates  was  established  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1, 1983.  Under  this 
system.  Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  inpatient 
hospital  prospective  payment  system 
are  located  in  42  CFR  Part  412. 

B.  Summary  of  December  29, 1989 
Notice 

On  September  1, 1989.  we  published  a 
final  rule  (54  FR  36452)  to  implement  the 
seventh  year  of  the  prospective  payment 
system.  However,  on  December  19, 1989. 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L  101-239)  was  enacted. 
The  portions  of  sections  6001,  6002.  6003, 
6004. 6021, 6110,  and  6205  of  PubUc  Law 
101-239  that  affected  Medicare 
payments  to  hospitals  in  Federal  fiscal 
year  (FY)  1990  and  that  were  self- 
implementing,  were  announced  in  a 
Federal  Register  notice  published  on 
December  29, 1989  (54  FR  53754).  These 
statutory  changes  provided  for  the 
following: 

•  For  discharges  occurring  on  or  after 
January  1, 1990  and  before  October  1, 
1990,  the  applicable  percentage  increase 


used  to  update  the  standardized 
amounts  for  prospective  payment 
system  hospitals  is — 

— 0.72  percent  for  hospitals  located  in  rural 

areas: 
— 5.62  percent  for  hospitals  located  in  large 

urban  areas;  and 
—4.97  percent  for  hospitals  located  in  other 

urban  areas. 

(The  increase  in  the  target  amount  for 
excluded  hospitals  and  units  was  not 
changed  and,  therefore,  continues  to  be 
5.5  percent.) 

•  Effective  for  portions  of  cost 
reporting  periods  or  discharges 
occurring  diuing  the  period  beginning 
January  1, 1990  and  ending  September 
30, 1990,  payments  for  capital-related 

^costs  of  inpatient  services  of  hospitals 
under  the  prospective  payment  system 
are  reduced  by  15  percent. 

•  For  cost  reporting  periods  beginning 
on  or  after  October  1, 1989,  the  hospital- 
specific  rate  of  sole  community  hospitals 
is  updated  by  the  percentage  increase 
applicable  to  the  geographic  area  in 
which  the  hospital  is  located.  This 
increase  is  applicable  to  discharges 
occurring  on  or  after  January  1, 1990. 

•  Hospitals  that  were  classified  as 
rural  referral  centers  as  of  September  30, 
1989  continue  to  be  classified  as  rural 
referral  centers  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1989  and  before  October  1, 1992. 

•  Hospitals  classified  as  cancer 
hospitals  are  excluded  from  the 
prospective  pajonent  system  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1. 1989.  The  reduction 
for  payment  of  capital  costs  is 
eliminated  for  hospitals  classified  as 
cancer  hospitals  as  of  December  19, 1989 
efffective  for  portions  of  cost  reporting 
periods  or  discharges  occurring  on  or 
after  October  1. 1988.  For  hospitals 
classified  after  December  19, 1989,  the 
reduction  for  payment  of  capital  costs  is 
eliminated  for  cost  reporting  periods 
beginning  on  or  after  the  date  of 
classification.  Special  provisions  were 
also  made  for  hospitals  that  qualify  for 
cancer  status  before  December  31, 1990 
(or  before  December  31, 1991  for 
hospitals  located  in  States  operating  a 
demonstration  project  under  section 
1814(b)  of  the  Act  as  of  December  19, 
1989).  Effective  January  18, 199a  a 
cancer  hospital  is  eligible  to  receive 
periodic  interim  payments  if  it  meets  the 
criteria  for  receiving  these  payments. 
For  cost  reporting  periods  beginning  on 
or  after  April  1, 1989,  the  base  year  for 
determining  target  amounts  for  cancer 
hospitals  is  to  be  the  hospital's  cost 
reporting  period  beginning  during  FY 
1987  unless  the  use  of  its  initial  base        ' 


Fedefail 
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year  and  intervening  updates  creates  a 
higher  target  amount 

•  Effective  for  <fiach;arge8  occorring 
on  or  after  January  18. 1900.  a  hospital 
created  by  the  merger  or  consolidation 
of  two  or  more  hospitals  or  hospital 
campuses  eligible  to  receive  interim 
periodic  payments  is  also  eligible  to 
receive  periodic  interim  payments. 

C.  Summary  of  April  20, 1990  Final  Rule 
With  Comment     It 

On  April  20, 199ol  we  published  a  final 
rule  with  comment  (55  FR  15150)  to 
implement  diose  potions  of  sections 
6003,  6OT1,  6015.  and  6205  of  Public  Uw 
101-239  that  affect  Medicare  payments 
to  hospitab  and  that  were,  in  general, 
effective  April  1.  IflOO.  These  changes 
provided  for  the  folowing: 

•  For  discharges  occurring  on  or  after 
April  1, 1990.  hospitals  located  in  rural 
areas  with  more  than  100  beds,  or  those 
that  are  classified  as  sole  community 
hospitals,  can  now  qualify  for  a 
disproportionate  share  adjustment  if  die 
hospital  has  a  disproportionate  patient 
percentage  of  at  least  30  percent  In 
addition,  the  disproportionate  share 
payment  adjustments  for  qualifying 
hospitals  are  increased. 

•  For  cost  reporting  periods  beginning 
on  or  after  April  1. 1990,  the  payment 
methodology  for  sole  community 
hospitals  is  revised.  In  addition,  the 
change  made  in  the  September  1, 1989 
prospective  payment  system  final  rule 
(54  FR  36480)  that  went  into  effect  on 
October  1, 1980  to  allow  any  rural 
hospital  to  qualify  as  a  sole  community 
hospital  if  it  is  more  than  35  miles  from 
another  hospital  is  ratified. 

•  For  cost  reporting  periods  beginning 
on  or  after  April  1, 1990  and  ending  on 
or  before  March  31. 1993,  a  special 
payment  method  under  the  prospective 
payment  system  fior  Medicare- 
dependent  small  rural  hospitals  is 
established. 

•  For  discharges  occurring  on  or  after 
April  1. 1990.  the  wage  index  applicable 
to  rural  counties  wdiose  hospitals  are 
deemed  urban  is  revised. 

•  For  dicharges  occurring  on  or  after 
June  19. 1990  and  before  December  19, 
1991,  prospective  payment  hospitals 
receive  an  additional  payment  for  the 
cost  of  administering  blood  clotting 
factors  to  hemophiliacs  who  are  hospital 
inpatients. 

•  For  cost  reporting  periods  beginning 
on  or  after  April  1, 1990,  excluded 
hospitals  and  units  may  be  assigned  a 
new  base  period  for  purposes  of  the 
rate-of-increase  liauts  if  it  would  be 
more  representative  of  the  reasonable 
and  necessary  costs  of  inpatient 
services. 


•  For  cost  reporting  periods  beginning 
on  or  after  December  18. 1989  and 
before  the  later  of  October  1. 1990  or  the 
date  the  Secretary  issues  new 
reguladoas  concerning  payment  for 
nursing  and  allied  health  education,  the 
costs  incurred  by  hospitals  that  meet 
certain  criteria  for  training  nursing 
students  enrolled  in  a  hospital-based 
nursing  sdiool  are  to  be  paid  on  the 
basis  of  reasonable  cost 

In  addition,  in  the  April  2a  1990  final 
rule  with  comment  we  responded  to 
comments  received  on  the  September  3a 
1988  prospective  payment  system  final 
rule  with  comment  (53  FR  38476)  widi 
respect  to  the  implementation  of  two 
provisions  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub.  L 100-360) 
concerning  adjustments  to  the  rates, 
weights,  and  outlier  thresholds 
appUcable  to  prospective  payment 
hospitals  and  the  target  amounts 
applicable  to  hospitals  and  units 
excluded  from  the  prospective  payment 
system  due  to  the  elimination  of  the  day 
Ihnitation  on  covered  inpatient  hospital 
days.  We  also  discussed  changes  in  law 
made  by  tiie  Family  Support  Act  of  19B8 
(Pub.  L  100-485).  which  clarified  the 
criteria  for  adjusting  target  amounts  and 
changed  the  date  for  implementing  that 
provision,  as  well  as  the  termination  of 
these  catastrophic  provisions  effective 
January  1, 1990  because  of  the 
enactment  of  the  Medicare  Catastrophic 
Coverage  Repeal  Act  of  1989  (Pub.  L 
101-234).  The  comment  period  for  the 
April  2a  1990  final  rule  with  comment 
period  ended  on  June  19, 1990.  In  section 
II  of  the  preamble  of  this  final  rule,  we 
are  responding  to  the  conunents 
received  concerning  the  April  2a  1990 
final  rule. 

D.  Summary  of  the  Provisions  of  the 
MayO,  1990  Proposed  Rule 

On  May  9. 1990,  we  published  a 
proposed  rule  in  the  Federal  Register  (55 
FR  19426)  to  further  amend  the 
prospective  payment  system  as  follows: 

•  We  proposed  changes  for  FY  1991 
DRG  classifications  and  weighting 
factors  as  required  by  section 
1888(d)(4)(C)  of  the  Act  We  must  adjust 

'  the  DRG  classifications  and  weighting 
factors  at  least  annually. 

•  We  proposed  to  update  the  wage 
index  by  basing  it  entirely  on  1988  wage 
data. 

•  We  proposed  to  recompute  die 
hospital  market  basket  which  reflects 
hospital  changes  in  the  purchase  of 
goods  and  services  used  to  furnish  care, 
using  data  from  a  more  recent  base  year 
(tiiat  is,  "rebasing"  or  "reweighting*'  die 
market  basket)  and  to  revise  the  market 
basket  to  reflect  the  use  of  certain  newly 
available  price  proxies  for  monitoring 


the  rate  of  inflation  in  the  maiket 
basket  We  also  proposed  to  establish  a 
separate  maricet  basket  for  hospitals 
and  units  excluded  from  the  prospective 
payment  system. 

•  We  discussed  several  current 

provisions  vH  die  relations  in  42  CFR 
part  412  and  set  foitii  certain  proposed 
changes  concerning — 

— Elimination  of  die  regional  flooi: 

—Sole  community  hospital  criteria: 

—Cancer  hospitais; 

—Rural  referral  center  criteria; 

— Indirect  medical  edacatkm  costs;  and 

—Offset  tor  phyaidaa  assistairt  services. 

•  In  the  Addendum  to  the  proposed 
rule,  we  set  fordi  changes  to  the 
amounts  and  factors  for  determining  the 
FY  1991  prospective  payment  rates.  We 
also  proposed  new  target  rate 
percentages  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1991  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

•  In  appendix  A  of  the  proposed  rule, 
we  set  forth  an  analysis  of  the  impact 
that  the  proposed  changes  described  in 
the  rule  would  have  on  affected  entities. 

•  In  appendix  B  of  the  proposed  rule, 
we  provided  a  technical  discussion  of 
the  data  sources  used  to  estimate  the 
market  basket  relative  weights  and  the 
choice  of  price  proxies. 

•  In  appendix  C  of  the  proposed  rule 
we  included  our  initial  estimate  of  an 
update  factor  for  FY  1991  for  bodi 
prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system,  as  required  by  section 
1886(e)(3)(B)  of  die  Act. 

•  ^pendix  D  of  the  proposed  rule 
provided  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1991,  as  required  by  sections  1886  (e)(4) 
and  (e)(5)  of  the-Act.  in  the— 

•  Large  urban,  other  urban,  and  rural 
average  standardized  amounts  for  inpatient 
hospital  services  paid  for  under  the 
prospective  payment  system:  and 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  inpatient 
hospital  servioes  furnished  by  hospitals  and 
hospital  units  excluded  from  the  prospective 
payment  system. 

In  addition,  the  proposed  rule 
discussed  in  detail  the  March  1, 1990 
recommendations  made  by  the 
Prospective  Payment  Assessment 
Conunission  (ProPAC).  ProPAC  is 
directed  by  section  1886(d)(4)(D)  of  die 
Act  to  make  recommendations  to  the 
Secretary  with  respect  to  adjustments  to 
the  DRG  classifications  and  wei^ting 
factors  and  to  report  to  Congress  with 
respect  to  its  evaluation  of  any 
adjustments  made  by  the  Secretary. 
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ProPAC  it  also  directed,  by  the 
provisions  of  sections  1886(e)(2)  and 
(e)(3)  of  the  Act,  to  make 
recpnunendations  4o  the  Secretary  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  the 
average  standardized  amounts 
beginning  with  FY  1986  and  thereafter'. 

We  printed  ProPAC's  report  which 
includes  its  recommendations,  as 
Appendix  E  to  the  proposed  rule  (55  FR 
19426). 

Set  forth  below  in  sections  III  through 
VI  and  Vm  of  this  preamble,  the 
Addendum  to  this  final  rule,  and 
appendixes  A  and  C  are  detailed 
discussions  of  the  contents  of  the  May  9, 
1990  proposed  rule,  the  public  comments 
received  in  response  to  that  proposal, 
and  responses  to  those  comments  as 
well  as  any  changes  we  will  be  making. 

Also,  in  section  VII  of  the  preamble  of 
this  final  rule  we  clarify  the 
documentation  requirements  necessary 
to  support  the  cost  allocation  of  teaching 
physicians  and  the  allowability  of  costs 
for  rotating  residents  in  determining 
payment  for  the  direct  costs  of  approved 
graduate  medical  education  programs. 
This  clarification  is  being  made  as  a 
result  of  the  September  29, 1980  final 
rule  that  made  changes  in  Medicare 
policy  concerning  payment  for  the  direct 
graduate  medical  education  costs  of 
providers  associated  with  approved 
residency  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
These  changes  implemented  section 
1686(h)  of  the  Act.  which  was  added  by 
section  9202  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L  99-272)  and  amended  by 
section  9314  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  99- 
509). 

E.  Number  andlypes  of  Public 
Comments 

A  total  of  315  items  of  correspondence 
containing  comments  on  the  May  9, 1990 
proposed  rule  were  received  timely.  The 
main  areas  of  concern  addressed  by 
commenters  were  the  following: 

•  The  changes  in  ORG  classification 
and  weighting  factors  and  lack  of  any 
proposal  to  increase  payment  for 
cochlear  implants  or  inflatable  penile 
implants. 

•  The  proposal  to  base  the  wage 
index  on  1968  data  only  and  to  mitigate 
the  effects  ot  a  large  change  in  a  wage 
index  value. 

•  The  changes  in  the  market  basket 
index. 

•  The  revision  in  the  latems  and 
residents  counting  methodology  for 
determining  the  indirect  medical 
education  adjustment. 


•  The  proposal  to  offset  the  charges 
for  services  of  physician  assistants  from 
hospital  DRG  payments.N 

n.  Discussioa  of  Public  ComnMnts 
Coooeniiiig  the  April  20, 1900  Kiial  Rule 
Widi  Comment 

A  number  of  letters  were  received 
timely  containing  comments  on  the 
provisions  in  Public  Law  101-239 
included  in  the  April  20. 1990  final  rule 
with  comments. 

A  majority  of  the  commenters  raised 
issues  concerning  the  conditions  under 
which  we  would  approve  the 
assignment  of  a  new  base  period. 
Several  other  commenters  raised  issues 
concerning  recognition  and  payment  for 
hospital-based  nursing  school  costs 
under  Medicare.  Four  commenters  had 
concerns  relating  to  the  initial 
determinations  for  Medicare  payments 
made  to  sole  community  hospitals  and 
Medicare  dependent,  small  rural 
hospitals.  Four  comments  were  received 
that  raised  issues  concerning 
disproportionate  share  adjustments  and 
two  commenters  questioned  the  pricing 
of  blood  clotting  factors  for  hemophilia. 
However,  in  general,  most  of  the 
commenters  believe  the  regulatory 
changes  contained  in  the  rule  were 
strai^tforward  and  reflected  the 
statutory  language  and  Congressional 
intent. 

A.  Disproportionate  Share  Adjustment 
(§412.102) 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  payments  to 
prospective  payment  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients.  Under  section 
1886(d)(5)(F)(v)  of  the  Act.  and  under 
§  412.106(b)  of  the  regulations  for 
discharges  occurring  prior  to  April  1. 
1990,  a  hospital  qualifies  for  a 
disproportionate  share  adjustment  if 
during  the  hospital's  cost  reporting 
period,  the  hospital  has  a 
disproportionate  patient  percentage  that 
is  at  least  equal  to — 

•  15  percent  for  an  urban  hospital 
with  100  or  more  beds  or  a  rural  hospital 
with  500  or  more  beds: 

•  40  percent  for  an  urban  hospital 
with  fewer  than  100  beds; 

•  45  percent  for  a  rural  hospital  with 
fewer  than  500  beds. 

In  addition,  a  hospital  can  qualify  for 
a  disproportionate  share  adjustment  as 
defined  under  S  412.106(c)(2)  if  the 
hospital  has  100  or  more  beds,  is  located 
in  an  urban  area,  and  receives  more 
than  30  percent  of  net  inpatient  revenues 
bom  State  and  local  government  sources 
for  the  care  of  indigent  patients  not 
eligible  for  Medicare  or  Medicaid. 


Section  6003(c)(2)  of  Public  Law  101- 
239  added  an  additional  qualifying 
methodology  under  section 
1886(d)(F)(5)(v)  of  the  Act  for  certain 
rural  hospitals  beginning  with 
discharges  occurring  on  or  after  April  1, 
1990.  That  is,  if  a  hospital  located  in  a 
rural  area  has  more  than  100  beds,  or  is 
classified  as  a  sole  community  hospital 
(SCH),  and  has  a  disproportionate 
patient  percentage  of  at  least  30  percent 
during  its  cost  reporting  period,  the 
hospital  will  qualify  for  a 
disproportionate  share  adjustment. 

Sections  1886(d)(5)(F)  (ui)  and  (iv)  of 
the  Act  define  the  allowable 
disproportionate  share  adjustments  that 
are  added  to  the  Federal  portion  of 
Medicare  prospective  payments  for 
those  hospitals  described  in  sections 
1886(d)(5)(F)  (i)  and  (v)  of  the  Act  that 
meet  the  disproportionate  share 
qualifications.  For  discharges  occurring 
prior  to  April  1, 1990,  those  adjustments 
are — 

•  2.5  percent  plus  one-half  of  the 
difference  between  the  hospital's 
disproportionate  patient  percentage  and 
15  percent  for  urban  hospitals  with  100 
or  more  beds  and  rural  hospitals  with 
500  or  more  beds; 

•  5  percent  for  urban  hospitals  with 
fewer  than  100  beda, 

•  4  percent  for  rural  hospitals  with 
fewer  than  500  beds;  and 

•  25  percent  for  urban  hospitals  with 
100  or  more  beds  receiving  more  than  30 
percent  of  net  inpatient  revenues  from 
State  and  local  government  sources  for 
the  care  of  indigent  patients. 

In  addition,  sections  6003(c)  (2)  and  (3) 
of  Public  Law  101-239  amended  section 
1886(d)(5)(F)  of  the  Act,  which  concerns 
the  payment  methodology  for 
determining  disproportionate  share 
payment  adjustments  effective  with 
discharges  occurring  on  or  after  April  1. 
1990.  These  changes  provided  for  the 
following: 

•  The  disproportionate  share  payment 
adjustment  factor  was  increased  from  25 
to  30  percent  for  a  hospital  that  quaUfies 
for  a  disproportionate  share  adjustment 
under  S  412.106(c)(2),  that  is,  the  hospital 
has  100  or  more  beds,  is  located  in  an 
urban  area,  and  receives  more  than  30 
percent  of  net  inpatient  revenues  from 
State  and  local  government  sources  for 
the  care  of  indigent  patients  not  eligible 
for  Medicare  or  Medicaid. 

•  A  hospital  located  in  an  urban  area 
and  having  100  or  more  beds,  or  a 
hospital  located  in  a  rural  area  and 
having  500  or  more  beds,  with  a 
disproportionate  patient  percentage  of 
greater  than  20.2  percent  receives  a 
disproportionate  share  adjustment  that 
will  increase  the  DRG  revenue  by  5.62 
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percent  plus  65  percent  of  the  difference 
between  its  disproportionate  patient 
percentage  and  20.2  percent.  If  the 
hospital's  disproportionate  patient 
percentage  is  less  than  20.2  percent,  the 
hospital's  DRG  revenue  is  increased  by 
2.5  percent  plus  60  percent  of  the 
difference  between  its  disproportionate 
patient  percentage  and  15  percent. 

•  A  hospital  located  in  a  rural  area 
that  is  classified  as  both  a  rural  referral 
center  and  an  SCH  receives  a 
disproportionate  share  adjustment  that 
increases  the  Federal  portion  of  the 
hospital's  DRG  revenue  by  the  greater  of 
10  percent,  or  4  percent  plus  60  percent 
of  the  difference  between  the  hospital's 
disproportionate  patient  percentage  and 
30  percent. 

•  A  hospital  located  in  a  rural  area 
and  classified  as  a  rural  referral  center 
receives  a  disproportionate  share 
adjustment  that  increases  the  hospital's 
DRG  revenue  by  4  percent  plus  60 
percent  of  the  difference  between  its 
disproportionate  patient  percentage  and 
30  percent 

•  A  hospital  located  in  a  rural  area 
and  classified  as  an  SCH  receives  a 
disproportionate  share  adjustment  that 
increases  the  Federal  portion  of  the 
hospital's  DRG  revenue  by  10  percent. 

^Eor  a  hospital  with  fewer  than  100 
beds  located  in  an  urban  area,  the 
disproportionate  share  adjustment 
continues  to  be  5  percent.  For  a  hospital 
with  fewer  than  500  beds  located  in  a 
rural  area,  which  is  not  classified  as  a 
rural  referral  center  or  an  SCH,  the 
disproportionate  share  adjustment 
continues  to  be  4  percent 

Comment:  One  conunenter  stated  that 
Congressional  intent  was  not  adhered  to 
concerning  the  disproportionate  share 
adjustment  for  hospitals  that  are 
designated  either  as  SCHs  or  as  SCHs 
and  rural  referral  centers.  The  April  20, 
1990  final  rule  with  comment  stated  that 
the  corresponding  disproportionate 
share  payment  percentage  would  be 
applied  to  "the  Federal  portion  of  the 
hospital's  DRG  revenue."  This 
conunenter  asserted  that  the  statutory 
language  does  not  restrict  the  applicable 
payment  to  the  Federal  portion  of  the 
DRG  payment  and  that  it  should  also 
apply  to  the  hospital-specific  portion  of 
an  SCH's  payment  rate. 

Response:  We  do  not  agree  with  the 
commenter's  interpretation  of  the 
statute.  Section  1866(d)(5)(F)(ii)  of  the 
Act  provides  that  the  amount  of  any 
additional  payment  is  determined  by 
multiplying  the  total  amount  payable 
based  on  the  Federal  rate  provided  for 
in  section  1886(d)(l)(A)(iii)  of  the  Act  by 
the  disproportionate  share  adjustment 
percentage.  There  is  no  provision  for 


paying  the  disproportionate  share 
adjustment  on  the  hospital-specific  rate. 

For  cost  reporting  periods  beginning 
before  April  1, 1990,  SCHs  are  paid  a 
blended  rate  based  on  75  percent  of  the 
hospital-specific  rate  and  25  percent  of 
the  Federal  regional  rate.  For  cost 
reporting  periods  beginning  on  or  after 
April  1, 1990,  as  provided  in  section 
1886(d)(5)(D](i)  of  the  Act  an  SCH  is 
paid  based  on  whichever  of  the 
following  three  rates  yields  the  greatest 
aggregate  payment  for  the  cost  reporting 
period: 

•  The  Federal  national  rate  applicable 
to  the  hospital. 

•  The  updated  hospital-specific  rate 
based  on  FY  1962  cost  per  discharge. 

•  The  updated  hospital-specific  rate 
based  on  FY  1987  cost  per  discharge. 

The  disproportionate  share 
adjustment  only  applies  to  the  Federal 
rate  because  it  is  recognized  that  a 
federally-based  payment  may  not  take 
the  additional  costs  associated  with 
treating  a  disproportionate  share  of  low 
income  patients  into  consideration, 
since  it  is  based  on  a  national 
standardized  amount  On  the  other 
hand,  a  hospital's  hospital-specific  rate 
(HSR)  is  based  on  the  historical  costs  of 
the  individual  hospital  and,  therefore, 
already  reflects  the  additional  costs 
incurred  by  the  hospital  for  treating  a 
disproportionate  share  of  low  income 
patients.  Accordingly,  it  is  appropriate 
that  the  disproportionate  share 
adjustment  be  applied  only  to  the 
Federal  portion  of  the  hospital's  DRG 
revenue.  Therefore,  SCHs  that  are  still 
receiving  payment  based  on  the  blended 
rate  will  receive  a  disproportionate 
share  adjustment  only  on  the  25  percent 
Federal  portion.  If  an  SCH  is  receiving 
payment  based  on  the  revised  payment 
methodology,  the  disproportionate  share 
adjustment  will  be  applied  only  to  the 
Federal  national  rate  in  determining 
which  of  the  three  rates  yields  the 
highest  aggregate  payment  amount 

Comment  We  received  one  comment 
from  a  fiscal  intermediary  concerning 
the  impact  that  the  revised 
disproportionate  share  payment  formula 
would  have  on  some  hospitals.  The 
intermediary  noted  that  five  of  the 
hospitals  it  services  would  receive 
disproportionate  share  payments  of 
between  50  and  63  percent  of  its  DI^- 
based  payments. 

This  conunenter  felt  that  HCFA 
should  explain  the  rationale  for  such 
high  disproportionate  share  adjustments 
since  it  appears  that  qualifying  criteria 
and  payment  adjustments  under  this 
provision  were  arrived  at  in  an  arbitrary 
fashion. 

Response:  Under  section  9105(a)  of 
the  Consolidated  Omnibus  Budget 


Reconciliation  Act  of  1985  (Pub.  L  9»- 
272),  Congress  added  an  explicit 
adjustment  for  hospitals  with  a 
disproportionate  share  of  low-income 
patients,  effective  for  discharges  on  or 
after  May  1. 1986.  The  qualifying  criteria 
were  also  delineated  by  Congress.  This 
provision  was  based,  in  part  on  the 
analyses  conducted  by  the 
Congressional  Budget  Office  (CBO)  that 
indicated  that  urban  hospitals  with  100 
or  more  beds  and  disproportionate 
patient  share  percentages  of  15  percent 
or  higher  incurred  higher  Medicare  costs 
per  case  than  other  hospitals.  CBO  did 
not  however,  find  evidence  to  support  a 
disproportionate  share  adjustment  for 
lu-btm  hospitals  with  fewer  than  100 
beds  or  for  rural  hospitals.  Nevertheless. 
Congress  did  provide  an  adjustment  for 
those  groups  of  hospitals  using 
significantly  higher  qualifjring  criteria 
than  for  urban  hospitals  with  100  beds 
or  more.  In  addition,  section  6003(c)(2) 
of  Pub.  L 101-239  expanded  the 
qualifying  criteria  and  increased  the 
payment  adjustments  for  some  aspects 
of  the  disproportionate  share  adjustment 
effective  with  discharges  occurring  on  or 
after  April  1. 1990. 

Comment  One  commenter  stated  that 
the  disproportionate  share  adjustment 
under  Medicare  should  be  expanded  to 
include  qualifying  methodologies  for 
psychiatric  hospitals,  which  are 
excluded  ftt)m  the  prospective  payment 
system. 

Response:  Section  1886(d)(5)(F)  of  the 
Act  explicitly  provides  for  the 
disproportionate  share  adjustment  to 
payments  made  to  hospitals  under  the 
prospective  payment  system.  There  is  no 
provision  for  a  disproportionate  share 
adjustment  to  payments  made  to 
hospitals  that  are  excluded  from  the 
prospective  payment  system  nor  do  we 
believe  that  such  an  adjustment  would 
be  appropriate.  Subject  to  the  rate  of 
increase  limit  hospitals  that  are 
excluded  from  the  prospective  payment 
system  are  paid  for  the  reasonable  costs 
that  they  incur  in  furnishing  services  to 
Medicare  beneficiaries.  To  the  extent 
that  they  inciu-  generally  higher  costs  for 
treating  a  disproportionate  share  of  low 
income  patients,  these  higher  costs  are 
reflected  in  the  reasonable  cost 
determination.  An  explicit 
disproportionate  share  adjustment 
would  result  in  program  payments  in 
excess  of  the  reasonable  costs  incurred 
for  Medicare  beneficiaries.  We  believe 
that  this  would  violate  the  basic 
principle  set  forth  in  section 
1861(v)(l)(A)  of  the  Act  that  the  costs  of 
non-Medicare  patients  should  not  be 
borne  by  the  Medicare  program. 
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Coounent  One  commenter  believes 
that  the  diqiroportioBate  »tiu9 
adjustment  calculation  ihould  be 
expanded  to  indade  days  diat  Medicare 
patients  utilise  health  maintenance 
organisations  (HMOs)  since  these 
beneficiaries  are  entitled  to  Part  A 
benefits. 

Response:  Based  on  the  language  of 
section  1886(dK5XF)(vi)  of  the  Act. 
which  states  tibat  the  disproportionate 
share  adjustment  computation  should 
include  "patients  who  were  entitled  to 
benefits  under  Part  A",  we  believe  it  is 
appropriate  to  include  the  days 
associated  with  Medicare  patients  who 
receive  care  at  a  qualified  HMO.  Prior  to 
December  1, 1987,  we  were  not  able  to 
isolate  the  days  of  care  associated  with 
Medicare  patients  in  HMOs  and, 
therefore,  were  unable  to  fold  diis 
number  into  the  calculation.  However, 
as  of  December  1, 1967,  a  field  was 
included  on  the  Medicare  Provider 
Analysis  and  Review  (MEDPAR)  file 
that  allows  us  to  isolate  those  HMO 
days  that  are  associated  with  Medicare 
patients.  Therefore,  since  that  time,  we 
have  been  inchiding  HMO  days  in  SSI/ 
Medicare  percentage. 

A  Payments  to  SoJe  Community 
Hospitals  and  Medicare-Dependent, 
Small  Rural  Ho^itab  f§§4iza2  and 
41Z108) 

Under  the  prospective  payment 
system,  special  payment  protections  are 
provided  to  SCHs.  An  SCH  is  a  hospital 
that  by  reason  of  factors  such  as 
isolated  location,  weather  conditions, 
travel  conditions,  or  absence  of  other 
hospitals,  is  die  sole  source  of  inpatient 
hospital  services  reasonably  available 
to  Medicare  beneficiaries.  The 
regulations  that  set  forth  the  criteria  that 
a  hospital  must  meet  to  be  classified  as 
an  SCH  and  the  special  payment 
adjustments  availBble  to  those  hospitals 
are  at  1412.92. 

Prior  to  enactment  of  Public  Law  101- 
239,  section  1888(dM5KC)(iJ)  of  the  Act 
provided  that  SCHs  be  paid  a  blended 
rate  based  on  75  percent  of  the  hospital- 
spedfic  rate  and  25  percent  of  die 
Federal  re^onal  rate.  In  addition,  for 
cost  reporting  periods  beginning  before 
October  1, 1990,  an  SCH  is  eligible  ^r  a 
payment  adjustment  if,  for  reasoni 
beyond  its  control,  it  experiencesiB 
decline  in  volume  of  greater  than  5 
percent  compared  to  its  preceding  cost 
repcvting  period.  (This  adjustment  is 
also  available  to  a  hospital  that  could 
qualify  as  an  SCH  but  chooses  not  to  be 
paid  as  an  SCH.) 

Section  6003(e)  (1)  and  (2)  of  Public 
Law  101-^239,  whidi  amended  section 
1886(dXS)  of  die  Act,  revised  bodi  die 
qualifying  criteria  and  payment 


meUiodoJogy  for  SCHs.  However, 
section  6003(e)(3)  of  PuUic  Law  101-239 
spedficaUy  states  that  any  hospital 
classified  as  an  SCH  on  December  19, 

1989  will  continue  to  be  so  classified 
regardless  of  whether  it  meets  the 
revised  criteria  resulting  fron  changes 
made  in  implementing  section  6003(e)(1) 
of  Pubhc  Law  101-23a 

Section  18a6(d)(5)(OHiii)(I)  of  die  ^ 
incorporates  the  mileage  staiadard  that 
was  established  by  regulatiim  efiiective 
October  1, 1969  (54  PR  36480;  September 
1. 1989).  Thus,  Congress  has  ratified  our 
policy  that  a  hospital  can  qualify  for 
SCH  status  if  it  is  more  than  35  road 
miles  from  another  hospital.  Since  this 
policy  had  already  been  incorporated 
into  the  regulations  at  i  412.92(a)(1).  we 
made  no  fijuther  change  in  the  April  20. 

1990  final  rule  with  comment 
Section  6003(e)  of  Public  Law  101-239 

also  revised  the  payment  methodology 
for  hoqiitals  classified  as  SCHs 
effective  with  cost  reporting  periods 
beginning  on  or  after  April  1, 1990.  As  of 
that  date,  as  provided  in  section 
1886(d)(5)(D)(i)  of  the  Act.  SCHs  will  be 
paid  based  on  whichever  of  the 
following  rates  yields  the  greatest 
ag9«gate  payment  for  the  cost  reporting 
period:  the  Federal  national  rate 
applicable  to  the  hospital,  the  updated 
hospital-specific  rate  based  on  FY  1962 
cost  per  discharge,  or  the  updated 
hospital-specific  rate  based  on  FY  1987 
cost  per  discharge. 

In  the  April  2a  1990  final  rule  with 
comment  we  stated  that  the  Sen's 
fiscal  intermediary  will  determine  for 
each  cost  reporting  period  which  of  the 
payment  options  will  yield  the  highest 
payment  rate.  Payments  will 
automatically  be  made  at  the  highest 
rate  based  on  the  best  data  available  at 
the  time  of  the  intermediary's 
determination.  However,  it  may  not  be 
possible  for  the  fiscal  intermediary  to 
determine  In  advance  precisely  which  of 
the  rates  will  yield  the  highest  aggregate 
payment  for  the  year.  This  is  because,  in 
many  instances,  the  hospital's  FY  1967 
cost  report  had  not  yet  been  audited 
and,  in  all  instances,  it  was  not  possible 
to  forecast  the  October  1. 1990  update 
factor  for  the  Federal  rates,  oudier 
payments,  the  amount  of  the 
disproportionate  share  adjustment  or 
the  indirect  medical  education 
adjustment  all  of  which  are  applicable 
only  to  payment  based  on  the  Federal 
rate.  Therefore,  the  intermediary  will 
make  its  determination  based  on  what 
appears  to  yield  the  highest  payment 
amount 

We  provided  that  a  final  adjustment 
be  made  at  Uie  close  of  the  hospital's 
cost  reporting  period  to  determine 
precisely  vriiidi  of  the  three  payment 


rates  yielded  the  highest  payment  to  the 
hospital  The  setdement  will  take  into 
account  all  of  the  adjustments  described 
above.  If  a  hospital  disagrees  with  the 
intermediary's  detennination  regarding 
the  final  amount  of  program  payment  to 
which  it  is  entitled  under  this  provision, 
it  has  the  right  to  appeal  the 
intermediary's  decision  in  accordance 
with  the  criteria  in  subpart  R  of  part  405 
of  the  regulations,  which  concern 
provider  payment  determinations  and 
appeals. 

The  April  20, 1990  document 
described  the  methodology  we  will  use 
to  calculate  the  hospital-specific  rate 
based  on  an  FY  1967  cost  reporting 
period.  We  stated  diet  FY  1987  cost 
reporting  periods  are  those  12-month  or 
longer  cost  reporting  periods  ending  on 
or  after  September  30, 1987  and  before 
September  30. 1988.  If  die  hospital's  last 
cost  reporting  period  ending  before 
September  30, 1968  is  for  a  period  of  less 
than  12  months,  we  use  the  hospital's 
most  recent  12-month  or  longer  cost 
reporting  period  ending  before  the  short 
period  report 

The  final  rule  with  comment  provided 
that  if  a  hospital  has  no  cost  reporting 
period  begiiming  in  FY  1987,  it  will  not 
have  a  hospital-specific  rate  based  on 
FY  1987.  The  hospital  will  not  be 
allowed  to  substitute  any  other  base 
period  for  the  FY  1987  base  period. 

We  stated  diat  for  each  SCH,  die 
intermediary  will  calculate  an  FY  1967 
hospital-specific  rate  as  follows: 

•  Determine  the  hospital's  total 
allowable  Medicare  inpatient  operating 
cost  as  stated  on  the  FY  1987  cost 
report 

•  Divide  the  total  Medicare  inpatient 
operating  cost  by  the  number  of 
Medicare  discharges  in  the  cost 
reporting  period  to  determine  the  FY 
1987  base-period  cost  per  case. 

•  Divide  the  base-period  cost  per  case 
by  the  hospital's  case-mix  index 
applicable  to  the  FY  1987  cost  reporting 
period. 

Each  SCH  will  be  informed  of  its  FY 
1987  hospital-specific  rate  within  180 
days  of  die  start  of  its  cost  reporting 
period  beginning  on  or  after  April  1, 1990 
(the  first  cost  reporting  period  to  which 
the  new  payment  methodology  appHes). 
We  also  provided  that  based  on  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  circuit  in 
Georgetown  University  Hospital  v. 
Bowen,  862  F.  2d  323  (D.C.  Cir.,  1988), 
any  adjustments  machs  to  a  hospital's  FY 
1987  hospitafsp«KBific  rate  due  to  a 
favorable  appealVould  be  made 
retroactively  to  the  time  of  the 
intermediaiy's  initial  determination.  We 
added  a  new  f  AtLn  to  describe 


calculating  the  hospital-specific  rate 
based  on  a  FY  1987  base  period. 

In  addition  to  the  changes  described 
above,  a  new  section  1886(d)(5)(D)  of  the 
Act  deleted  the  sunset  date  on  the  5 
percent  volume  decline  adjustment  thus 
allowing  SCHs  to  receive  the  adjustment 
indefinitely.  We  amended  S  412.92(e) 
and  (f)  to  reflect  this  change. 

Section  6003(f)  of  Public  Law  101-239, 
which  added  a  new  section 
1886(d)(5)(G)  of  die  Act  created  a  new 
category  of  hospitals  eligible  for  a 
special  payment  adjustment  under  the 
prospective  payment  system.  The 
adjustment  is  limited  to  Medicare- 
dependent  small  rural  hospitals  (MDHs) 
and  is  effective  for  cost  reporting 
periods  beginning  on  or  after  April  1, 
1990  and  ending  on  or  before  March  31, 
1993.  Section  1886(d)(5)(G)(iii)  of  the  Act 
defines  an  MDH  as  any  hospital  that 
meets  all  of  the  following  criteria: 

•  The  hospital  is  located  in  a  rural 
area. 

•  The  hospital  has  100  or  fewer  beds. 

•  The  hospital  is  not  classified  as  an 
SCH  (as  defined  at  {412.92)  at  the  same 
time  diat  it  is  receiving  payment  under 
this  provision. 

•  In  the  hospital's  cost  reporting 
period  that  began  daring  FY  1987,  not 
less  than  60  percent  of  its  inpatient  days 
or  discharges  were  attributable  to 
inpatients  entitled  to  Medicare  Part  A 
benefits. 

For  purposes  of  determining  a 
hospital's  bed  size,  we  are  using  the 
same  definition  that  is  currently  used  for 
determining  number  of  beds  to  calculate 
the  indirect  medical  education 
adjustment  the  disproportionate  share 
adjustment  and  to  detemine  rural 
referral  center  eligibility.  This  definition, 
which  is  set  forth  at  (  412.118(b),  states 
that  the  number  of  beds  in  a  hospital  is 
determined  by  counting  the  niunber  of 
available  bed  days  during  the  hospital's 
cost  reporting  period  not  including  beds 
assigned  to  newborns,  custodial  care, 
and  excluded  distinct  part  units,  and 
dividing  that  number  by  the  number  of 
days  in  the  cost  reporting  period. 

For  determining  whether  at  least  60 
percent  of  the  hospital's  inpatient  days 
or  discharges  were  attributable  to 
Medicare  Part  A  beneficiaries,  we 
provided  that  days  and  discharges  are 
counted  from  the  hospital's  12-month  or 
longer  cost  reporting  period  that  ended 
on  or  after  Scrptember  30, 1987  and 
before  September  30, 1988.  Only  days 
and  discharges  from  acute  care  inpatient 
hospital  stays  in  the  area  of  the  hospital 
subject  to  the  prospective  payment 
system  are  included. 

If  the  hospital's  last  cost  reporting 
period  ending  before  September  30, 1988 
is  for  a  period  that  is  less  than  12 


mpndis,  we  provided  that  days  and 
discharges  are  to  be  counted  for  the 
hospital's  most  recent  12-month  or 
longer  cost  reporting  period  ending 
before  the  short  period  report.  We  also 
provided  that  days  and  discharges  from 
swing  beds  are  counted  if  the  discharges 
were  for  acute  care  inpatient  hospital 
stays.  The  Medicare  count  of  days  and 
discharges  include  only  those  days  and 
inpatient  stays  for  which  benefits  were 
payable  under  part  A. 

To  not  disadvantage  hospitals  that 
receive  payment  fiom  a  health 
maintenance  organization  (HMO)  or  a 
competitive  medical  plan  (CMP)  for 
inpatient  care  provided  to  Medicare  part 
A  beneficiaries  enrolled  with  the  HMO 
or  CMP,  we  provided  that  the  days  and 
discharges  for  those  stays  are  counted. 
These  days  and  discharges  do  not 
appear  on  the  hospital's  cost  report  as 
Medicare  days  and  discharges.  Thus,  the 
hospital  should  notify  its  intermediary 
and  provide  documentary  evidence  to 
support  the  number  of  days  and 
discharges  attributable  to  Medicare 
HMO  or  CMP  enroUees  that  should  be 
included  in  the  intermediary's 
determination  of  the  hospital's  Medicare 
utilization. 

As  set  forth  in  section  1886(d)(5](G)(i) 
of  the  Act  hospitals  meeting  the  above 
criteria  are  paid  using  the  same 
methodology  applicable  to  SCHs,  that  is, 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment  for  the  cost  reporting  period: 

•  The  national  Federal  rate  applicable 
to  the  hospital; 

•  The  updated  hospital-specific  rate 
using  FY  1982  cost  per  discharge;  or 

•  The  updated  hospital-specific  rate 
using  FY  1987  cost  per  discharge. 

We  explained  that  hospitals  do  not 
need  to  take  any  action  to  qualify  for 
this  adjustment  because  the  fiscal 
intermediary  will  determine  for  each 
cost  reporting  period  which  hospitals 
meet  the  criteria  to  qualify  as  MDHs 
prior  to  the  start  of  the  hospital's  first 
cost  reporting  period  begiiming  on  or 
after  Aprill,  1990.  In  addition,  the 
intermediary  determines  for  each  cost 
reporting  period  which  of  the  payment 
options  yields  the  highest  rate  of 
payment  to  a  hospital  that  qualifies  as 
an  MDH  in  the  same  maimer  as 
described  above  for  SCHS. 

At  the  time  the  year-end  settlement  is 
made  for  purposes  of  determining  which 
of  the  three  payment  rates  yielded  the 
highest  payment  to  the  hospital,  an 
MDH's  cost  report  is  also  reviewed  to 
ensure  that  it  meets  all  the  qualifying 
criteria,  that  is,  that  it  is  located  in  a 
rural  area,  that  its  bed  count  for  the  cost 
reporting  period  was  100  or  fewn  beds, 
and  that  it  did  not  qualify  as  an  SCH  at 


the  same  time  that  it  was  receiving 
payments  as  an  MDH. 

For  purposes  of  counting  beds,  the 
most  recendy  submitted  cost  report  is 
used  by  the  fiscal  intermediary  to 
determine  whether  a  hospital  meets  this 
criterion  provisionally.  A  final 
determination  is  made  each  year  based 
on  its  average  number  of  beds  during 
the  cost  reporting  period.  If  a  hospital's 
number  of  beds  has  changed  since  its 
most  recent  cost  report  was  submitted 
and  it  believes  it  meets  the  criteria  to 
qualify  for  this  adjustment  the  hospital 
must  notify  its  intermediary  and  submit 
documentary  evidence  that  its  bed  count 
is  not  above  100  beds. 

As  discussed  above,  we  provided  that 
the  intermediary  uses  the  hospital's  FY 
1987  cost  report  to  determine  if  it  meets 
the  60  percent  Mecucare  dependency 
requirement  on  tnev>asis  of  either  days 
or  discharges.  If  a  hospital  believes  that 
the  data  in  its  cost  report  does  not 
accurately  reflect  its  Medicare 
utilization,  it  must  notify  its 
intermediary  and  submit  verifiable 
documentation  to  prove  that  it  meets  the 
60  percent  Medicare-patient  utilization 
requirement 

Whether  the  intermediary  determines 
a  hospital's  classification  as  an  MDH 
based  on  its  own  data  or  after  a 
hospital's  request  the  classification  is 
effective  with  the  start  of  the  cost 
reporting  period  in  which  the  hospital 
first  meets  all  the  qualifying  criteria 
effective  with  the  first  cost  reporting 
period  that  begins  on  or  after  April  1, 
1990. 

Each  MDH  will  be  informed  of  its  FY 
1987-based  hospital-specific  rate  within 
180  days  after  it  qualifies  as  an  MDH. 
That  is,  any  hospital  that  the 
intermediary  identifies  as  qualifying  for 
MDH  status  will  be  notified  of  its 
hospital-specific  rate  within  180  days 
after  the  start  of  its  cost  reporting  period 
beginning  on  or  after  April  1, 1990. 
However,  any  hospital  that  is  identified 
as  an  MDH  by  the  intermediary  after  the 
start  of  its  cost  reporting  period  will  be 
notified  of  its  hospital-specific  rate 
within  180  days  after  the  intermediary 
determines  that  it  meets  the  qualifying 
criteria. 

Since  we  implemented  the  provisions 
of  sections  1886(d)(5)  (D)  and  (G) 
concerning  the  special  payment 
provisions  for  SCHs  and  MDHs,  we 
have  discovered  a  special  circumstance 
that  should  be  taken  into  account  in 
calculating  the  FY  1987  hospital-specific 
rate  for  these  hospitals.  Effective  with 
cost  reporting  periods  beginning  on  or 
after  October  1. 1967,  distinct  part 
alcohol/drug  units  were  no  longer 
excluded  from  the  prospective  payment 
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system.  Tberefoie.  the  costs  associated 
with  such  a  unit  would  not  be  included 
in  an  SCIfs  or  MDH's  inpatient 
operating  costs  for  its  FY  1987  co&l 
reporting  period,  but  would  be  included 
in  those  costs  for  all  succeeding  cost 
reporting  periods. 

So  that  an  SCH  or  MDH  that  had  an 
excluded  alcohol/drug  unit  during  its  FY 
1967  cost  reporting  period  will  not  be 
disadvantaged,  we  will  allow  such  a 
hospital  to  receive  an  adjustment  to  its 
FY  1987  hospital-specific  rate  to  account 
for -the  operating  costs  associated  with 
that  distinct  part  unit  when  it  was  made 
subject  to  the  prospective  payment 
system  as  part  of  the  SCH  or  MDR 
Hospitals  that  believe  they  should 
receive  this  adjustment  should  contact 
their  fiscal  faitermediary. 

Comment:  We  received  many 
comments  regarding  how  swing  bed 
days  should  be  counted  in  determining 
whether  a  hospital  was  at  least  60 
percent  Medicare-dependent  during  its 
cost  reporting  period  that  began  during 
FY  1987.  Several  commenters  noted  that 
although  the  preamble  to  the  April  20, 
1990  final  rule  with  comment  period 
stated  that  days  and  discharges  &om 
swing  beds  will  be  counted  if  the 
discharges  were  for  acute  care  inpatient 
hospital  stays,  the  regulations  text  at 
S  412.108(a)(2)  stated  that  for  purpose  of 
determining  a  hospital's  status,  "only 
days  and  discharges  from  acute  care 
impatient  stays  are  counted,  including 
days  and  discharges  from  swing  beds." 
Some  commenters  concluded  that  the 
language  of  the  regulation  implied  that 
days  and  discharge  from  a  skilled 
nursing  facility  (SNF)  level  of  care  could 
be  counted  in  determining  Medicare 
dependency. 

Response:  The  word  "hospital"  was 
inadvertently  omitted  in  preparing  the 
regulations  text  Under  Medicare,  there 
are  two  types  of  covered  care  that  can 
be  provided  in  a  swing  bed:  acute 
inpatient  hospital  care  and  SNF  care. 
Only  days  and  discharges  for  acute 
inpatient  hospital  care  are  to  be  counted 
in  determining  whether  a  hospital  was 
at  least  60  percent  Medicarenlependent 
during  its  cost  reporting  period 
beginning  during  FY  1967.  SNF  days  and 
discharges  are  not  to  be  included  in  the 
count  The  MDH  provision  applies  to 
hospital  services  only  and  we  do  not 
believe  it  would  be  equitable  to  include 
other  than  acute  inpatiedf^ospital 
services  in  determining  whether  a 
hospital  qualifies  for  the  provisi)^  We 
have  revised  i  4l2.10e(a)(2)  to  d^fy 
our  policy. 

Comment  Several  commenters  asked 
whether  days  and  discharges  for 
Medicare  beneficiaries  could  be 
included  in  determining  Medicare- 


dependency  where  the  care  would  have 
been  covered  by  Medicare,  except  that 
Medicare  was  the  secondary  payor  and 
the  primary  payor  paid  for  the  entire 
stay.  We  were  asked  specifically  about 
how  to  treat  veterans  benefits  and 
automobile  accident  policy  payments.  In 
addition,  we  were  asked  if  part  A 
benefits  had  been  exhausted,  could  part 
B-only  stays  be  counted,  and  whether 
patient  transfers  could  be  counted  as 
discharges. 

Response:  Section 
188e(d)(5)(G)(iii)(IV)  of  the  Act  states 
that  A^dicare-dependency  is  measured 
by  whether  "not  liess  than  60  percent  of 
ito  inpatient  days  or  discharges  during 
the  cost  reporting  period  beginning  in 
fiscal  year  1987  were  attributable  to 
inpatients  entitled  to  benefits  under  part 
A."  The  scope  of  benefits  to  which  an 
individual  is  entitled  to  payment  under 
part  A  set  forth  in  section  1812  of  the 
Act  with  respect  to  inpatient  hospital 
services,  are  limited  to  90  days  dining 
each  benefit  period.  An  additional 
hfetime  reserve  of  60  days  may  be 
drawn  upon  when  an  individual  exceeds 
90  days  in  a  benefit  period.  Enbtlement 
to  payment  under  part  A  ceases  after 
the  beneficiary  has  used  90  days  in  a 
benefit  period  and  has  either  «diansted 
the  lifetime  reserve  days  or  elected  not 
to  use  available  lifetime  reserve  days. 

The  secondary  payment  provisions 
under  section  1862(b)  of  the  Act  do  not 
affect  an  individual's  entitlement  to  part 
A  benefits  but  rather  the  amount  of 
payment  that  will  be  made  by  Medicare 
for  services  furnished  to  a  braieficiary. 
The  Medicare  payment  amount  can 
range  all  the  way  from  zero  up  to  the  full 
DRG  amount  d^>ending  upon  the 
primary  payer's  payment  However, 
while  Medicare's  payment  (and  the  days 
of  utilization  counted  for  benefit  period 
purposes)  may  be  proportionately  less 
than  they  would  be  if  Medicare  were  the 
primary  payer,  the  beneficiary  is  still 
entitled  to  Medicare  benefits,  and  the 
services  furnished  to  him  or  her,  which 
are  covered  under  section  1812  of  thd 
Act  Therefore,  we  believe  the  days  and 
discharges  from  such  a  stay  should  be 
included  in  determining  a  hospital's 
Medicare  dependency  for  1967. 

We  do  not  believe  days  and 
discharges  for  part  B — only  stays  should 
be  counted.  Again,  for  the  MDH 
provision,  section  lMe(dK5)(G){iii)(IV) 
of  the  Act  states  that  Medicare 
dependency  is  limited  to  consideration 
of  those  inpatients  entitled  to  part  A 
benefits,  ^nce  patients  who  have 
exhausted  their  part  A  benefits  are  no 
longer  entitled  to  payment  under  part  A. 
we  do  not  believe  such  stays  should  be 
counted.  Of  course,  if  the  patient  was  a 
hospital  inpatient  at  a  prospective 


payment  hospital  at  tlw  time  part  A 
benefits  were  exhausted,  that  stay  is 
covered  and  will  count  as  one  disdiarge. 
If  the  benefits  are  exhausted  prior  to  the 
stay  going  into  outlier  status,  all  the 
days  of  the  stay  are  covered  and 
counted.  If  the  benefits  are  exhausted 
during  the  outlier  portion  of  the  stay, 
only  those  days  prior  to  exhaustion  of 
the  part  A  benefit  are  counted. 

Under  $  412.4,  a  transfer  to  another 
acute  care  hospital  is  not  considered  a 
discharge  for  DRG  payment  purposes. 
However,  for  other  purposes,  a 
discharge  is  defined  as  the  formal 
release  of  a  patient  including  death,  but 
excluding  newborns  and  patients  who 
are  dead  on  arrival.  For  purposes  of 
detennining  whether  a  hospital  was  at 
least  60  percent  Medicare-dependent 
we  believe  a  patient  transfer  should  be 
counted  as  a  disdiarge  regardless  of 
whether  the  patient  was  transferred  to 
another  acute  care  hospital,  to  an  area 
of  the  hospital  not  covered  under  tha 
prospective  payment  system,  or  to  a  less 
intense  level  of  care.  Tlie  days  for  the 
acute  care  inpatient  hospital  portion  of 
the  stay  should  also,  of  course,  be 
counted  in  calculating  a  hospital's 
Medicare-dependency  based  on  days. 
The  definition  of  discharges  for 
purposes  of  the  60-percent  Medicare- 
dependency  test  is  consistent  with  our 
definition  of  discharges  for  cost 
reporting  purposes  and  for  purposes  of 
determining  the  hospital-spiecific  rate. 
We  note  diat  the  April  2a  1990  final  rule 
with  comment  period  did  not  explicitly 
discuss  how  transfers  will  be  counted  in 
determining  the  FY  1987  base  period 
cost  per  discharge.  As  was  the  case  with 
the  determination  of  the  FY  1982  base 
period  cost  per  discharge,  all  transfers 
will  count  as  disduirges  in  calculating 
the  hospital's  FY  1M7  Medicare 
allowable  cost  per  discharge.  We  are 
clarifying  S  412.75{b]  to  indicate  that  a 
transfer  will  count  as  a  discharge  in 
calculating  the  hospital's  base  period 
cost  per  discharge.  A  similar  change  has 
been  made  in  i  412.108(a)(2]  for 
purposes  of  determining  whether  the 
hospital  meets  the  60-percent  Medicare 
dependency  test 

Comment  One  commenter  suggested 
that  a  fiscal  intermediary  can  more 
easily  identify  HMO  and  CMP  enrollees 
than  can  a  hospital  and  the  commenter 
recommended  that  for  purposes  of 
identifying  days  and  discharges  for 
these  beneficiaries  for  MDH  purposes, 
the  intermediary  shoidd  be  responsible 
for  automatically  including  days  and 
discharges  in  its  calculations. 

Response:  We  do  not  agree  that 
identification  of  HMO  and  CMP 
enrollees  should  be  the  responsibility  of 
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the  fiscal  intermediary.  Prior  to 
December  1. 1967.  ho^Htals  were  not 
required  to  sulmit  bilk  for  inpatient 
services  furnished  to  Medicare 
beneficiaries  tidio  were  enrolled  in  an 
HMO;  therefore,  do  data  are  available 
on  the  days  and  disduuges  attributaUe 
to  such  beneficiaries  for  portions  of  FY 
1967  cost  reporting  periods  occurring 
before  December  1. 1067.  Althou^ 
hospitals  have  submitted  no-pay  bills 
for  Medicare  beneficiaries  who  are 
HMO  enrollees  since  December  1. 1967, 
information  cm  these  beneficiaries  is  not 
retained  separately  in  intermediary 
records  from  other  no-pay  bills,  tint 
intermediary  would  need  the 
beneficiary's  health  insurance  daim 
number  in  order  to  be  able  to  identify  an 
HMO  enrollee.  Consequently,  the 
hospital  is  generally  in  a  better  position 
to  identify  HMO  and  CMP  enrollees 
than  the  intermediary.  However,  if  a 
particular  hospital  is  experiencing 
difficulty  in  identifying  the  appropriate 
cases  and  believes  the  identification  of 
such  enrollees  would  have  an  effed  on 
its  MDH  status,  it  may  contad  its 
intermediary  to  determine  if  the 
intermediary  can  provide  assistance  to 
the  hospital  , 

Comment  Section! 
1886(d)(5)(G)(iiiHIV)  of  the  Ad  defined 
an  MDH  as  a  hospital  that  among  other 
criteria  was  at  least  60  percent 
Medicare-dependent  by  days  or 
discharges,  *****  during  the  cost 
reporting  period  beginning  in  fiscal  year 
1987  *  *  *"  (Emphasis  added.)  The 
regulation  at  S  412.10e(a)(iii)  stated  that 
the  60  percent  Medicare-dependency 
must  have  been  for  the  "*  *  *  hospital's 
12  month  or  longer  oost  reporting  period 
ending  on  or  after  September  30, 1987 
and  before  September  3a  1966  •  *  '."A 
comments  asked  whether  a  hospital 
that  had  a  shorter  or  a  longer  cost 
reporting  period  that  began  during  FY 
1987  but  that  did  not  end  after 
September  3a  1987  and  before 
September  3a  1968  could  be  considered 
eligible  for  the  MDH  provision.  The 
commenter  also  askad  whether  the  same 
shorter  or  longer  period  cost  report 
could  be  used  to  calculate  the  FY  1967 
ho8pital-q)ecific  amount 

Response:  We  recognize  that  the 
definition  given  in  the  regulation  could 
cause  some  di£Bculfy  for  hospitals  that 
may  have  changed  tibe  end  of  their  fiscal 
year  or  may  have  closed  and  reopened 
during  the  period  in  question.  For  this 
reason,  we  are  eiqMading  our  definition 
somewhat  If  a  hospital  does  not  have  a 
12-month  oost  repcuUng  period  ending 
on  or  after  September  sa  1967  and 
before  September  3a  VOM,  then  the 
fiscal  intetmediaiy  should  determine  if 


the  hospital  had  a  cost  reporting  period 
that  began  daring  FY  1967.  This  revision 
in  the  definitioo  may  permit  a  hospital 
to  qualify  for  MDH  status  that  would 
have  beoi  denied  under  our  prior 
definitioiL 

If  ttie  cost  reporting  period  beginning 
in  FY  1967  is  for  less  than  12  mondis.  the 
intermediary  must  'i>adc  up"  to  tiie  most 
recent  12-inonth  period  ending  prior  to 
the  short  cost  reporting  period  to 
determine  both  Mediure-dependency 
and  the  base  period  for  calculating  the 
hospital  specific  amount  If  the  cost 
reporting  period  beginning  in  FY  1967  is 
for  more  than  12  months,  this  period 
should  be  used  to  determine' whether  the 
hospital  meets  the  Medicare- 
dependency  criterion  and  in  calculating 
the  highest  of  the  three  possible 
payment  amounts.  This  policy  will  also 
be  applied  to  calculating  the  FY  1987 
hospital-specific  rate  for  an  SCH. 

Comment  One  commenter  suggested 
that  we  revise  %  412.75(f)  to  clarify  the 
appeals  process  for  determinations  of 
the  hospital-specific  rate  based  on  die 
FY  1967  base  period.  The  commenter 
also  took  issue  with  the  provision  that  a 
hospital's  FY  1967  hospital-specific  rate 
would  be  modified  if  certain  revisions 
were  made  to  the  hospital's  "base- 
period  notice  of  amount  of  program 
reimbursement  (NFR)."  The  commenter 
believes  that  the  reference  to  the  NFR  is 
inappropriate  since,  for  FY  1987.  SCHs 
and  MDHs  were  not  paid  for  inpatient 
operating  costo  on  a  reasonable  cost 
basis  and  their  base-period  costs  will 
not  be  based  on  an  liPVL  determination. 

Response:  We  agree  that  the  process 
for  appealing  intermediary 
determinations  of  the  hospital-specific 
rate  needs  to  be  darified.  and  we  are 
amending  the  regulations  to  provide 
specific  authorization  for  such  appeals 
in  §  412.75.  This  regulation  how  provides 
that  a  determination  of  a  hospital's 
hospital-specific  rate  will  be  treated  as  a 
final  intennediary  detennination  of  the 
amount  of  program  reimbursement  for 
purposes  of  the  administrative  and 
judidal  review  provisions  set  forth  in 
subpart  R  of  part  405. 

We  disagree,  however,  that  the 
regulations  need  not  also  take  into 
account  changes  to  the  base-period 
notice  of  amotmt  of  program 
reimbursement  that  result  from 
administrative  and  judicial  review.  The 
commenter  correctly  noted  that  the  FY 
1967  notice  of  amount  of  program 
reimbursement  for  SCHs  and  MDHs  did 
not  determine  allowable  inpatient 
operating  coste  on  a  reasonable  cost 
basis.  However,  this  does  not  mean  that 
revisions  to  at  appeals  of  the  base- 
period  notice  of  program  reimbursement 
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will  have  no  imped  on  the 
detennination  of  base-period  inpatient 
operating  costs.  For  example,  this 
determinatian  of  base-period  inpatient 
operating  costs  oould  be  affected  by  the 
same  drcamstances  that  cause  a 
revision  in  the  intermediary's 
determination  of  allowable  outpatient 
costs.  For  this  reason,  we  are  providing 
in  1 412.75(g)  that  a  hospital's  hospital- 
specific  rate  for  FY  1987  will  be  revised 
to  reflect  not  only  any  modifications 
resulting  from  administrative  and 
judidal  review  of  the  hospital-specific 
rate  determination,  but  also  increases  or 
decreases  in  costs  recognized  as 
aUowable  for  the  hospital's  base  period 
as  a  result  of  administrative  or  judidal 
review  of  die  base-period  notice  of 
amount  of  program  reimbursement 

Comment  One  commenter  requested 
certain  protections  to  avoid  the 
possibilify  of  error  in  a  fiscal 
intermediary's  initial  determination  of 
which  of  the  three  payment  rates  yields 
the  highest  aggregate  payment  for  an 
^H  or  MDH.  The  commenter  was 
concerned  that  if  an  intermediary  used 
an  inappropriate  estimating  method  or 
made  a  calculation  error  in  determining 
the  most  advantageous  rate,  the  hospital 
would  have  to  wait  a  substantial  period 
of  time,  and  perhaps  incur  serious  cash 
flow  problems,  before  any  final 
settlement  or  reevaluation  of  the 
aggregate  rate  determinations  would  be 
made.  Accordingly,  the  commenter 
suggested  the  fiscal  intermediaries  be 
required  to  furnish  each  SCH  and  MDH 
a  copy  of  the  calculatioiu  used  to  make 
the  initial  determination  of  the  highest 
aggregate  payment  amount  as  well  as  a 
copy  of  the  calculations  used  to 
determine  the  final  payment  amount 
The  commenter  also  suggested  that  the 
intermediary  be  required  to  take  into 
account  any  additional  information  the 
hospital  may  provide  and  to  consider  an 
interim  adjustment  prior  to  the  end  of 
the  cost  reporting  period  if  additional 
data  result  in  more  favorable  payment 
for  the  hospital 

Response:  We  believe  current 
program  practices  already  meet  the 
commenter's  concern.  For  interim 
payment  purposes,  it  is  not  necessary  to 
estimate  aggregate  paymenU  over  the 
cost  reporting  period.  Paymente  will 
continue  to  be  made  on  an  individual 
bill  basis;  therefbre,  it  is  necessary  only 
to  determine  which  of  the  three  rates 
(that  is,  the  1962  hospital-spedfic  rate, 
the  1987  hospital-spedfic  rate,  or  the 
Federal  rate)  is  likefy  to  result  in  the 
highest  payment  This  determination  is 
made  by  the  PRICER  program  used  to 
pay  Medicare  bills.  All  bills  will  be 
priced  based  on  l^e  Federal  rate.  In 
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addition,  if  PRICER  determines  that  the 
hospital-specific  rate  would  yield,  on 
average,  a  higher  payment,  an  add-on 
payment  will  be  made  for  each 
discharge  based  on  the  estimated 
difference  between  the  higher  hospital- 
specific  rate  and  the  average  Federal 
payment  for  that  DRG. 

Determining  which  of  the  two 
hospital-specific  rates  yields  the  higher 
aggregate  payment  amount  is  fairly 
straightforward.  If  a  hospital  is 
dissatisfied  with  the  intermediary's 
determination  of  the  FY  1987  hospital- 
specific  rate,  it  may  appeal  that 
determination  upon  receipt  of  the  notice 
of  the  fbie,  as  discussed  in  the  response 
to  the  immediately  preceding  comment. 

The  more  difficult  comparison  is 
between  the  higher  hospital-specific  rate 
and  the  Federal  rate.  The  di^iculty  is 
that  aggregate  Federal  payments  are 
affected  by  a  number  of  factors  that 
cannot  be  detenftined  precisely  in 
advance,  such  as  the  amount  of  outlier 
payments,  the  disproportionate  share 
adjustment,  and  the  indirect  medical 
education  adjustment.  However,  as 
explained  in  the  April  20. 1990  final  rule 
with  comment  period,  interim  payment 
will  automatically  be  made  at  the 
highest  rate  using  the  best  data 
available.  As  with  all  interim  payments, 
the  hospital  will  be  permitted  to  submit 
any  additional  data  that  it  believes 
might  affect  the  estimate  of  its  Federal 
rate.  These  data  could  include  updated 
information  for  purposes  of  estimating 
the  indirect  teaching  or  disproportionate 
share  factors.  PRICER  uses  the  rural 
national  average  ouUier  experience  to 
estimate  average  outlier  payments, 
which  we  believe  is  an  adequate 
estimate  for  interim  payment  purposes. 
Final  settiement  will  take  into  account 
actual  outlier  payments. 

A  hospital  has  the  necessary 
information  to  estimate  its  average 
Federal  rate.  The  formula  for  doing  so  is 
as  follows: 

1.  Multiply  the  labor-related  portion  of 
the  standardized  amount  by  the 
applicable  wage  index  and  add  the 
product  to  the  nonlabor-related  portion 
of  the  standardized  amount. 

2.  Multiply  the  amount  determined  in 
Step  1  by  the  sum  of  1  plus  the 
applicable  indirect  teaching  adjustment 
factor  and  the  disproportionate  share 
adjustment  factor. 

3.  For  discharges  occurring  on  or  after 
October  1, 1990.  multiply  the  amount 
determined  in  Step  2  by  1.02315  to 
determine  the  estimated  average 
Federal  rate  including  outlier  payments. 
(For  discharges  occurring  before 
October  1, 1990.  the  factor  is  1.02197). 

4.  If  the  hospital-specific  rate  is  higher 
than  the  estimated  average  Federal  rate 


determined  in  Step  3,  determine  the 
difference.  To  determine  the  add-on  for 
a  specific  case,  multiply  the  difference 
by  the  DRG  weight  for  the  case. 

We  do  not  believe  it  is  necessary  to 
require  an  intermediary  to  issue  these 
calcxilations  routinely  to  each  hospital. 
Finally,  if,  baaed  on  the  submission  of 
additional  information  or  the 
identification  of  a  calculation  error,  the 
determination  of  the  highest  aggregate 
payment  is  determined  to  be  incorrect, 
the  intermediary  should  adjust 
payments  as  soon  as  possible  without 
waiting  until  final  settiement  of  the 
hospital's  cost  report.  This  is  consistent 
with  our  general  policy  for  adjusting 
interim  payments. 

C.  Recognition  of  Nursing  School  Costs 
(§§  412.113(b)  and  413.85) 

1.  Background 

Medicare  has  historically  paid  a  share 
of  the  net  cost  of  approved  medical 
education  activities.  Regulations 
concerning  Medicare  payment  for 
nursing  and  allied  health  educational 
costs  are  located  at  S§  412.113(b)  and 
413.85.  Section  413.85(b)  defines 
approved  educational  activities  as 
formally  organized  or  planned  programs 
of  study  usually  engaged  in  by  providers 
in  order  to  enhance  the  quality  of 
patient  care  in  an  institution.  Under 
{  413.85(e),  approved  medical  education 
activities  include  training  programs  for 
nurses. 

Section  413.85(a)  specifies  that  the 
allowable  cost  of  approved  educational 
activities  is  the  net  cost  which  is 
determined  by  deducting  tuition 
revenues  from  total  costs.  The  net  costs 
incurred  for  classroom  and  clinical 
training  in  an  approved  nursing 
education  program  operated  by  the 
provider  are  included  within  the 
definition  of  allowable  medical 
education  costs.  Under  sections  1886 
(a)(4)  and  (d)(1)(A)  of  the  Act  and 
i  412.113(b)  of  tiie  regulations,  the  costs 
of  approved  medical  education  activities 
are  excluded  from  the  definition  of 
operating  costs  and.  in  the  case  of 
approved  nursing  education  programs 
operated  by  the  provider,  are  paid  on  a 
reasonable  cost  basis. 

Section  413.85  excludes  costs  incurred 
for  nonprovider-operated  programs  from 
the  definition  of  the  approved  medical 
education  activities.  The  costs  incurred 
by  a  hospital  to  support  a  nonprovider- 
operated^nursing  education  program,  to 
the  extent  they  are  allowable,  are 
considered  normal  operating  costs  and 
are  included  in  the  DRG  payment  for 
inpatient  services  and  are  paid  on  a 
reasonable  cost  basis  for  outpatient 
services. 


The  allowable  costs  of  nonprovider- 
operated  nursing  education  programs 
are  defined  in  chapter  4  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1).  Under  our  current  policy,  costs 
incurred  by  the  hospital  for  clinical 
training  at  the  hospital  that  relate  to 
care  of  the  hospital's  patients  are 
allowable.  In  cases  in  which  classroom 
trainmg  occurs  at  the  hospital,  costs 
incurred  by  the  hospital  are  allowable 
if— 

•  The  hospital's  support  does  not 
constitute  a  redistribution  of 
nonprovider  costs  to  the  hospital: 

•  The  hospital  is  receiving  a  benefit 
for  the  support  it  furnishes;  and 

•  The  hospital's  support  is  less  than 
the  cost  the  hospital  would  be  expected 
to  incur  with  a  program  of  its  own. 

2.  Section  6205  of  Public  Law  101-239 

Section  6205(a)  of  Public  Law  101-239 
created  a  new  temporary  category  of 
"hospital-based  nursing  schools"  in 
addition  to  those  recognized  under 
S§  412.113(b)  and  413.85.  Costs  incurred 
by  hospitals  for  training  nursing 
students  enrolled  in  these  schools  are  to 
be  paid  on  the  basis  of  reasonable  cost 
as  though  the  hospital  met  the  criteria  at 
§  413.85.  As  specified  in  section 
6205(a)(1)(A)  of  Public  Law  101-239, 
costs  incurred  by  a  "hospital-based 
nursing  school"  will  qualiiy  under  this 
provision —   ^ 

if,  before  June  IS,  1989,  and 

thereafter,  the  hospital  demonstrates  that  for 
each  year,  it  .incurs  at  least  50  percent  of  the 
costs  of  training  nursing  students  at  such 
school,  the  nursing  school  and  the  hospital 
share  some  conunon  board  ineml>er8,  and  all 
instruction  is  provided  at  the  hospital  or,  if  in 
another  building,  a  building  on  the  immediate 
grounds  of  the  hospital." 

We  provided  that  to  meet  the  first 
criterion,  the  hospital  must  incur  at  least 
50  percent  of  the  total  costs,  that  is,  the 
costs  before  deduction  of  tuition 
revenues,  incurred  for  classroom  and 
clinical  training  provided  to  students 
enrolled  in  an  approved  nursing 
education  program  at  the  hospital-based 
nursing  school.  This  includes  programs 
in  both  professional  cmd  practical 
nursing  that  are  approved  by  the 
appropriate  approving  body  under 
S  413.85(e).  We  note  ^at  approved 
allied  health  education  programs  are  not 
included  in  this  provision.  Moreover,  we 
provided  that  a  hospital  would  not  be 
considered  to  be  jncurring  costs  through 
payments  to  an  educational  institution 
for  training  of  students. 

Neither  section  6205  of  Public  Law 
101-239  nor  the  Committee  Report  (H.R. 
Rep.  No.  386, 101  st  Cong.,  1st  Sess. 
(1989))  that  accompanied  Public  Law 
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101-239  daborates  oo  the  second 
rriterion.  that  the  nursing  sdiool  and  the 
hospital  diare  some  common  board 
m^bers.  We  provided  that  we  consider 
this  requirement  to  be  met  if  at  least  SO 
percent  of  the  board  with  fewer 
members  (either  the  hospital  or  the 
nursing  school)  are  also  members  of  the 
board  of  the  otho-  entity,  regardless  of 
the  number  of  membeis  of  the  larger 
board. 

The  third  criterion,  that  all  instruction 
be  provided  at,  or  on  the  immediate 
grounds  of,  the  hospital  is  clarified  in 
the  Conference  Committee  Report  (H.R. 
Rep.  No.  386,  lOlst  Cong.,  1st  Sess.  869 
(1989)).  The  report  states  that  a  program 
complies  with  this  requirement 
"*  *  *  only  if  this  instruction  occurs  on 
the  hospital  campus,  not  on  the  campus 
of  an  institution  with  which  the  hospital 
is  affiliated."  (Emphasis  added.)  In 
instances  where  the  hospital  is 
contiguous  to,  or  within,  the  campus  of 
an  educational  institution,  this  criterion 
will  be  considered  to  be  met  only  if  the 
instruction  is  provided  at  the  hospital. 

Section  6205(b)(2)(A)  of  Public  Law 
101-239  requires  that  the  Secretary  issue 
proposed  regulations  before  July  1. 1990 
that  specify — 

•  llie  relationship  required  between 
an  approved  nursing  education  or  allied 
health  education  proptim  and  a  hospital 
for  the  program's  costs  to  be  attributed 
to  the  hospital: 

•  The  types  of  costs  related  to  nursing 
or  allied  health  education  programs: 

•  The  distinction  between  costs  of 
approved  educational  activities  paid  on 
the  basis  of  reasonable  cost  and 
educational  costs  treated  as  operating 
costs  of  inpatient  hospital  services:  and 

•  The  treatment  of  other  funding 
sources  for  the  program. 

Section  6205(b)(2)(B)  of  Public  Law 
101-239  provides  that  the  final  rule  will 
not  be  effective  before  October  1. 1990. 
or  30  days  after  pubbcation  of  the  final 
rule  in  the  Federal  Rqgister,  whichever 
is  later. 

hi  addition,  section  6205(b)(2)(A)  of 
Public  Law  101-239  provides  that  during 
the  period  after  December  18, 1989  and 
before  October  1, 1990.  there  is  to  be  no 
recoupment  of  overpayments 
attributable  to  nursing  and  allied  health 
costs  that  have  been  reported  as 
allowable  medical  education  costs 
payable  on  a  reasonable  cost  basis  and 
later  have  been  detennined  to  not  meet 
the  definition  of  these  costs.  We  have 
issued  program  instnictions  to  our 
intermediaries  to  implement  this 
provision. 

Section  6205(a)(2)  Public  Law  101-239 
states  that  the  new  'liospital-based 
nursing  sdiool"  provision  applies  to  cost 
reporting  periods  beginning  on  and  after 


enactment  and  ***  *  *  oo  or  before  the 
date  on  which  the  Secretaiy  issues 
regulations  pursuant  to  subsection 
(bH2)(A)  (section  e205(b)(2)(A)  of  PubUc 
Law  101-239)."  In  citjn^  section  6206 
(b)(2)(A),  section  6205(a)(2)  of  Public 
Law  101-239  presents  us  with  a  logical 
inconsistency. 

Subparagraphs  (A)  and  (B)  of  section 
6205(bH2),  taken  together,  make  it  dear 
that  t^  regulations  referred  to  in 
section  e2^(bM2)(A)  are  proposed 
regulations,  to  be  issued  before  |uly  1, 
1990,  and  to  be  followed  by  a  BOMiay 
comment  period.  The  final  regulations 
(to  which,  it  is  assumed,  the  term 
"regulations"  in  section  6205(a)(2)  of 
Public  Law  101-239  refers)  are  to  be 
effective  no  eariier  than  October  1, 1990. 
In  light  of  the  conunon  understanding  of 
the  term  "regulations",  we  provided  that 
the  temporary  category  of  "hospital- 
based  nursing  schools"  will  expire  with 
a  hospital's  first  cost  reporting  period 
beginning  on  or  after  the  date  of  the 
final  regulations  required  by  section 
6205(b)(2)(B)(iii)  of  Public  Uw  101-239 
are  issued. 

Given  the  temporary  and  limited 
applicability  of  section  6205(a)  of  Public 
Law  101-239,  we  did  not  amend  the 
codified  regulations  to  reflect  the 
implementation  of  the  polides  explained 
above. 

3.  Comments  and  Responses 

Two  commenters  are  concerned  with 
our  interpretation  of  section  6205(a)  of 
Public  Law  101-239  concerning  the 
recognition  of  costs  of  approved  nursing 
education  and  allied  health  education 
programs  not  operated  direcUy  by  a 
hospital  to  the  extent  that  these  policies 
will  be  incorporated  into  the  regiilations 
required  under  section  6205(b)(2)(B)  of 
Public  Law  101-239.  As  noted  above, 
section  6205(b)(2)(B)  of  Public  Law  101- 
239  requires  the  Secretary  to  publish 
final  regulations  to  be  effective  no 
earlier  than  October  1. 1990  that  address 
the  types  of  nursing  and  allied  health 
education  costs  that  should  be 
considered  allowable  and  which  of 
these  allowable  costs  should  be  treated 
as  operating  costs  and  which  should  be 
treated  as  pass-through  costs  and  paid 
on  a  reasonable  cost  basis. 

We  will  be  publishing  the  regulations 
required  by  section  62(16(b)(2)(A)  of 
Public  Law  101-239  as  a  separate 
proposed  rule  with  a  60-day  conunent 
period.  The  proposed  rule  will  be 
separate  from  and  not  contingent  upon 
any  of  the  provisions  in  this  final  rule 
concerning  hospital-based  nursing 
schools.  We  have  addressed  the  specific 
concerns  of  those  who  commented  on 
section  6206(b)  of  Public  Law  101-239  as 
well  as  die  other  comments  we  received 


on  our  implementation  of  die  provisions 
of  section  6205(a)  in  the  April  2a  1990 
final  rule  with  comment. 

Comment  A  commenter  believes  that 
there  is  no  basis  in  section  6205(a)  of 
Public  Law  101-239  or  its  legislative 
history  for  a  requirement  that  at  least  50 
percent  of  the  board  with  fewer 
members  (either  the  hospital  or  the 
nursing  sdiool)  be  members  of  the  board 
of  the  other  entity.  The  commenter 
noted  that  the  law  provides  that  the 
hospital  and  nursing  school  share 
"some"  common  board  members.  The 
commenter  died  Webster's  dictionary, 
in  which  "some"  is  defined  as  "being  at 
least  one  ^  *  *".  which  the  commenter 
believes  should  be  the  minimum 
requirement  for  overlapping  board 
membership.  Another  commenter's ' 
experiol^  is  that  the  SO  percent 
requirement  is  much  too  onerous.  The 
commenter  believes  that  it  is  unrealistic 
to  expect  that  the  governing  bodies  of 
two  large  organizations  will  have  such  a 
substantial  overiap.  Other  commenters 
suggested  that  at  least  two  members  or 
30  percent  of  the  smaller  board  be  the 
minimum  requirement 

Response:  When  writing  a  rule  to 
implement  a  statiitory  provision,  we  first 
look  to  the  legislative  history  for 
clarification  of  provisions  in  the  statute. 
In  this  case,  the  Conference  Committee 
Report  that  accompanied  Public  Law 
101-239  is  silent  on  the  issue  of  what  the 
Congress  meant  by  "some."  The 
definition  of  "some"  cited  by  one  of  the 
commenters  is  one  of  three  definitions  of 
the  word  "some",  as  an  amount  or 
quantity,  in  Webster's  dictionary. 
However,  the  other  two  definitions  have 
in  common  a  definition  of  "some"  as  an 
unspecified  number  or  amount.  We 
believe  that  common  usage  tends  much 
more  toward  this  definition,  rather  than 
that  cited  by  the  commenter.  Therefore, 
we  have  not  accepted  the  comment  that 
"some"  should  be  defined  as  "at  least 
one". 

In  the  absence  of  any  specific 
explanation  of  Congressional  intent  we 
look  to  tile  overall  language  of  a 
statutory  provision  for  a  common-sense 
explanation  of  a  specific  requirement  In 
this  case,  the  other  two  criteria  for  a 
hospital-lMsed  nursing  sdiool  are  that 
all  instruction  be  provided  at  the 
hospital  and  that  the  hospital  incur  at 
least  50  percent  of  die  school's  cost.  In 
using  the  word  "some"  for  the  board 
overlap  requirement  we  concluded  that 
the  Congress  intended  that  there  be  an 
appreciable  overlap  between  board 
members.  In  most  situations,  we  believe 
that  our  policy  that  at  least  50  percent  of 
the  board  with  fewer  members  must 
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also  be  members  of  the  other  board  is  a 
reasonable  standard. 

For  example,  if  a  nursing  school  has 
an  8-member  board  and  a  hospital  has  a 
30-member  board,  this  criterion  would 
be  met  if  4  members  of  the  nursing 
school's  board  were  also  members  of 
the  hospital's  board.  Thus,  less  than  14 
percent  of  the  larger  board  would 
consist  of  members  of  the  smaller  board. 

At  the  same  time,  we  recognize  that  if 
both  boards  are  large,  there  may  be 
situations  where  the  50  percent  standard 
would  not  be  reasonable  in  determining 
whether  the  board  membership  criterion 
are  met  Therefore,  we  are  modifying 
our  policy  to  provide  that  the  lesser  of  4 
board  members  or  50  percent  of  the 
members  of  the  smaller  board  must  be 
common  board  members. 

Comment:  One  commenter  stated  that, 
in  determining  whether  a  hospital-based 
nursing  school  meets  the  common  board 
membership  criterion,  HCFA  should 
recognize  overlapping  board 
membership  between  a  nursing  school 
and  a  corporate  parent  organization  of  . 
the  hospital,  since  this  organization 
owns  or  controls  the  hospital. 

Response:  We  do  not  believe  that  we 
should  revise  the  policy  as  proposed  by 
the  commenter.  Section  e205(a)(l)(A)  of 
Pub.  L  101-239  clearly  requires  that  the 
hospital  share  some  common  board 
members  with  the  nursing  school 
Moreover,  our  policy  is  consistent  with 
other  aspects  of  the  Medicare  program. 
For  example,  in  determining  whether  a 
nursing  education  program  is  provider- 
operated,  we  look  to  whether  the 
hospital  actually  operates  the  program. 
If  the  program  is  operated  by  a  parent 
corporation  rather  than  the  hospital  we 
do  not  consider  the  program  to  be 
provider-operated. 

Comment  Two  commenters  stated 
that  it  is  unreasonable  to  require  that 
the  hospital  incur  50  percent  or  more  of 
the  total  costs  of  the  musing  program; 
that  is,  the  costs  before  deduction  of 
tuition  revenues.  The  commenters  also 
suggested  that  support  payments  made 
by  the  hospital  to  the  nursing  school 
should  be  recognized  in  applying  the  50 
percent  test  The  commenters  believe 
that  the  requirement  that  the  hospital 
directly  incur  50  percent  of  the  total  cost 
unnecessarily  interferes  with  the 
administration  of  the  nursing  school  by 
requiring  that,  for  example,  more  faculty 
be  salaried  by  the  hospital  than  by  the 
school,  or  that  more  of  the  facility  costs 
be  paid  by  the  hospital  than  by  the 
school  so  the  costs  are  directly  incurred 
by  the  hospital  Thus,  this  policy  also 
interferes  with  the  school's  ability  to 
demonstrate  that  it  operates  as  a 
separate  corporatibn  under  its  own 
governing  authority  as  required  by 


certain  accrediting  organizations.  The 
commenters  suggest  wX  a  pajrment  by 
the  hospital  equal  to  at  least  50  percent 
of  the  net  cost  of  the  program  should  be 
sufficient  to  satisfy  the  support 
requirement 

Response:  We  agree  with  the 
commenter  that  the  requirement  should 
be  50  percent  of  the  net  costs  rather  than 
total  costs  and  that  payments  to  the 
nursing  school  should  be  recognized  in 
applying  the  criterion.  Program  policy 
has  been  to  recognize  the  net  cost  of 
educational  activities  for  Medicare 
payment  purposes.  Net  cost  is  defined 
as  total  cost  less  tuition  revenues. 

There  are  probably  few  situations 
where  the  use  of  net  cost  rather  than 
total  costs  woidd  make  any  difference. 
This  is  because  the  tuition  offset  should 
ordinarily  be  proportional  to  the  costs 
incurred  by  each  entity.  We  recognize, 
however,  that  there  may  be  situations  in 
which  a  proportional  offset  would  not 
be  appropriate.  For  example,  a  nursing 
education  program's  established  poUcy 
could  be  that  students  pay  tuition  while 
in  the  classroom  education  portion  of 
the  program  at  a  college.  When  the 
students  move  to  the  clinical  education 
portion  of  the  program  at  the  hospital 
they  may  pay  no  tuition  or  a  reduced 
tuition  amount  or  are  paid  a  stipend,  or 
both.  In  such  situations,  a  proportional 
offset  of  tuition  income  would  not  be 
appropriate. 

To  accommodate  these  situations,  we 
are  revising  our  policy  to  provide  that 
the  hospital  must  incur  50  percent  of  the 
net  cost  of  the  nursing  education 
program.  If  the  hospital  supports  the 
nursing  education  program  in  cash 
rather  than  in  kind,  the  payments  to  the 
nursing  school  are  allowable  costs  if  the 
hospital's  support  does  not  constitute  a 
redistribution  of  the  nonprovider's  costs 
to  the  hospital,  and  the  support  is  less 
than  the  provider  would  incur  in  running 
its  own  program.  If  the  costs  are 
allowable,  they  are  included  in  the 
hospital's  costs  for  purposes  of  the  50 
percent  test.  The  hospital  must  furnish 
auditable  documentation  that  the 
hospital  incius,  either  in  cash  or  in  kind. 
50  percent  of  the  net  cost  of  the  musing 
education  program.  A  full  costing 
methodology,  such  as  that  provided  for 
in  the  latest  version  of  A  Cost 
Accounting  Handbook  for  College  and 
Universities  published  by  the  National 
Association  of  College  and  University 
Business  Officers  or  in  OMB  Qrcular  A- 
21,  Cost  Principles  for  Educational 
Institutions,  should  be  used  to  determine 
the  cost  to  the  college  for  the  nursing 
school 

Comment  One  commenter  was 
concerned  that  a  nursing  school's  use  of 
a  building  on  the  hospital's  grounds  that 


the  nursmg  school  leases  from  the 
hospital  could  lead  to  a  determination 
that  instruction  is  not  taking  place  at  the 
hospital  because  the  leased  building  is 
not  part  of  die  licensed  hospital  facility. 

Response:  If  the  leased  building  were 
on  the  hospittd  grounds,  the  requirement 
that  an  instruction  is  provided  at  or  on 
the  immediate  grounds  of,  the  hospital 
would  be  met  To  clarify  the  point  for 
this  commenter,  if  a  nursing  school 
leases  a  building  on  the  hospital  grounds 
to  be  used  for  classroom  instruction  of 
nursing  students,  we  woidd  consider  the 
instruction  to  be  taking  place  on  the 
immediate  grounds  of  the  hospital  The 
hospital's  capital-related  and  operating 
costs  associated  with  the  leased 
building  are  reduced  by  the  amount  of 
lease  income. 

In  summary,  for  hospital  cost 
reporting  periods  beginning  on  and  after 
December  19, 1989,  a  hospital  may  claim 
as  pass-through  costs  the  costs  incurred 
in  training  students  from  a  nursing 
school  that  meet  all  of  the  following  four 
criteria: 

(i]  The  hospital  incurs  at  least  50 
percent  of  the  net  costs,  that  is,  the  costs 
after  a  deduction  of  tuition  revenues 
incurred  for  classroom  and  clinical 
training  provided  to  students  enrolled  in 
an  approved  nursing  education  program 
at  the  hospital-based  nursing  school. 
This  would  include  programs  in  both 
professional  and  practical  nursing  that 
are  approved  by  the  appropriate 
approving  body  under  {  413.85(e]. 

(ii)  At  least  50  percent  of  the  board  of 
directors  with  fewer  members  (either  the 
hospital  or  the  nursing  school]  or  4 
members,  whichever  results  in  a  smaller 
number,  are  also  members  of  the  board 
of  the  other  entity,  regardless  of  the 
number  of  members  of  the  larger  board. 

(iii)  All  instruction  is  provided  at  or 
on  the  immediate  grounds  of,  the 
hospital.  In  instances  where  the  hospital 
campus  is  contiguous  to.  or  within,  the 
campus  of  an  educational  institution, 
this  criterion  will  be  considered  to  be 
met  only  if  the  instruction  is  provided  at 
the  hospital 

(iv)  liie  preceding  three  criteria  were 
met  on  June  15, 1980.  and  have  been  met 
continuously  since  that  date. 

D.  Payments  for  Hemophilia  Inpatients 
(§412.115) 

Hemophilia,  a  blood  disorda* 
chvacterized  by  prolonged  coagulation 
time,  is  caused  by  an  inherited 
deficiency  of  a  factor  in  plasma 
necessary  for  blood  to  clot  Hemophilia 
is  considered  to  encompass  the 
following  conditions:  Factor  VIH 
deficiency  (classical  hemophilia):  Factor 
K  deficiency  (also  termed  plasma 
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thromboplastin  component  (FTC)  or 
Christmas  factor  deficiency):  and  Von 
WiUebrand's  disease.  Tlie  most  common 
factors  required  by  hemophiliacs  to 
increase  coagulation  are  Factor  VIII  and 
Factor  DC:  a  small  number  of 
hemophiliacs  have  developed  inhibitors 
to  these  factors  and  require  special 
treatment 

In  late  1989,  ProPAC  completed  a 
study  entitled  "The  Adequacy  of 
Prospective  Payment  fior  Medicare 
Beneficiaries  with  HemophiUa."  ProPAC 
determined  that  hemophilia  patients 
were  distributed  across  several  DRGs 
and  that  patients  with  hemophilia  had 
higher  inpatient  operating  costs  than 
other  patients.  However,  while 
payments  under  the  prospective 
payment  system  for  these  cases  were 
slightly  hi^er,  the  relative  payment  to 
cost  ratios  were  lower.  On  October  2, 
1989,  ProPAC  recommended  to  Congress 
implementation  of  a  prospectively 
determined  add-on  payment  for  patients 
requiring  the  clotting  foctor,  and  that 
this  payment  should  be  determined  on  a 
per  unit  basis,  based  on  a  weighted 
average  of  the  types  of  clotting  factor 
available. 

In  response  to  ProPACs 
recommendations  and  growing  concern 
about  increasing  hospital  costs  for 
treating  hemophiliacs.  Congress  enacted 
section  6011  of  Public  Law  101-239.  That 
section  amended  section  1886(a)(4]  of 
the  Act  to  provide  that  prospective 
payment  hospitals  receive  an  additional 
payment  for  the  costs  of  administering 
blood  clotting  factor  to  hemophiliacs 
who  are  hospital  inpatients.  The 
payment  is  to  be  based  on  a 
predetermined  price  per  unit  of  the 
clotting  factor  multiplied  by  the  number 
of  units  provided.  Under  section 
1886(a)(4)  of  the  Act  this  add-on 
payment  is  effective  for  blood  clotting 
factor  furnished  on  or  after  June  19, 1990 
and  before  December  19,  IMl.  In 
addition,  section  6011  of  Public  Law 
101-239,  requires  HCFA  and  ProPAC  to 
develop  and  submit  to  Congress 
reconunendations  on  how  to  pay  for 
blood  clotting  factor.  These 
reconunendations  are  due  not  later  than 
June  19, 1991. 

We  established  a  price  per  unit  of 
clotting  factor  based  on  the  latest  (1990) 
price  listing  available  from  the  Dnig 
Topics  Red  Book,  the  publication  of 
pharmaceutical  average  wholesale 
prices.  We  set  three  separate  add-on 
amounts,  one  for  each  of  the  three  basic 
typerof  clotting  factor  because  a 
comparison  of  the  wholesale  prices  for 
the  different  types  of  clotting  factor  (that 
is.  Factor  VIII  Factor  IX,  and  the  other 
factors  which  are  givHi  to  those  patients 


with  inhibitors  to  Factors  Vm'and  DC 
(designated  as  Anti-bihibitors  in  this 
document))  reveals  great  variations 
among  the  three  types.  The  Factor  DC 
products  are  priced  much  lower  than  the 
Factor  Vm  products,  and  the  special 
Anti-inhibitor  factors  are  priced  higher 
than  both  of  the  other  factors.  Therefore, 
we  determined  that  it  is  more  equitable 
to  set  an  add-on  payment  amount  for 
each  type  of  blood  clotting  factor. 

The  add-on  payment  amount  for  each 
of  the  three  types  of  factor  was  based  on 
the  median  average  wholesale  price  of 
the  several  products  available  in  that 
category  of  factor.  However,  since  we 
are  aware  that  hospitals  are  generally 
able  to  negotiate  direct  selling  prices 
with  the  various  drug  companies  that 
are  lower  than  the  wholesale  prices 
listed  in  the  Drug  Topics  Red  Book,  we 
discounted  the  average  wholesale  prices 
by  15  percent  before  calculating  the 
median  price.  This  15  percent  discount 
was  based  on  the  results  of  a  study 
conducted  by  the  Department's  Office  of 
Inspector  General  (OIG)  entiUed  "Use  of 
Average  Wholesale  Prices  in 
Reimbursing  Pharmacies  Participating  in 
Medicaid  and  the  Medicare  Prescription 
Efrug  Program"  (Report  No.  A-06-8&- 
00037,  October  3. 1989).  The  OIG 
determined  that  the  average  wholesale 
price  of  a  drug  is  heavily  discounted  in 
direct  sales  and  that  ciurent  data  show 
that  this  discount  averages  15.5  percent 
In  addition,  the  OIG  report  states  that 
the  average  wholesale  price  is  not  a 
meaningful  payment  level  and  it  should 
not  be  used  for  making  payment  for 
drugs  under  Medicare. 

Based  on  information  from  industry 
representatives,  we  believe  that  the 
doting  factors  are  generally  available  to 
hospitals  at  or  below  the  add-on 
payment  amounts  that  we  established 
for  the  three  types  of  blood  clotting 
factors,  which  are  as  follows: 

Factor  Vm— $-64  per  unit 

Factor  DC— S-26  per  unit 

Other  Hemophilia  Clotting  Factor*  (for 

example.  Anti-inhibitors)— tl.00  per  unit 

We  recognize  that  the  products 
available,  and  their  costs,  are  changing 
rapidly,  with  new  products  entering  the 
market  and  existing  products  being 
discontinued.  Since  tiie  market  share  of 
various  products  can  shift  dramatically 
within  a  sliort  period  of  time,  we  beUeve 
the  median  price  is  preferable  to  a 
weighted  average.  In  the  April  20, 1990 
final  rule  writii  comment  we  stated  that 
we  recognize  that  changes  in  the  clotting 
factor  market  may  reqitire  re-evaluation 
of  the  add-on  payment  amoimt  before 
die  final  rule  setting  forth  die  FY  1991 
prospective  payment  rates  is  issued. 


We  have  developed  specific  codes  to 
identify  the  dnee  types  of  factor.  These 
codes  must  be  included  In  the  bill 
submitted  by  the  hospital  in-order  to 
receive  the  add-on  payment 
Instructions  were  issued  to  Medicare 
intermediaries  explaining  the  codes  and 
how  to  use  them  (Transmittal  No.  1466. 
August  1990).  Thess  codes  serve  to 
identify  the  causes  requiring  payment 
for  the  clotting  factor  and  also  permit 
the  accumulation  of  data  over  time.  The 
data  wiinSe  evaluated  in  determining 
future  payment  alternatives. 

Comment  A  manufacturer  of  blood 
clotting  factors  for  hemophilia  patients 
wrote  to  inform  us  about  a  newly 
developed  purified  Factor  DC  This 
product  is  currenUy  in  the  process  of 
being  approved  by  the  Food  and  Drug 
Administration  (TOA).  The 
manufacturer  recommended  that 
purified  Factor  IX  concentrates  be 
classified  with  blood  clotting  factor 
products  categorized  as  "Other"  and 
reimbursed  at  $1.00  per  unit  as  this 
amount  more  closely  approximates  their 
production  cost  dian  the  $.26  per  unit 
allowed  for  odier  Factor  DC  products. 
Response:  At  this  time,  the  purified 
factor  DC  referred  to  by  the  commenter 
is  stiU  in  the  process  of  being  approved 
by  the  FDA.  Until  approval  is  final  the 
product  will  not  be  licensed  and  no 
price  will  be  assigned  to  it  As  noted 
above,  we  stated  in  the  April  20, 1990 
final  rule  with  comment  period  that  if 
any  new  products  were  approved  before 
publication  of  the  FY  1991  prospective 
payment  system  final  rule  we  would 
recalculate  the  add-on  payment  amount 
for  blood  clotting  factors  administered 
to  hemophilia  patients.  However,  since 
the  approval  process  for  this  new  Factor 
IX  product  is  still  in  process,  no  unit 
price  has  been  assigned  and  we  will  not 
be  able  to  include  it  in  any  category  at 
this  time,  nor  will  we  revise  any  of  the 
add-on  amounts. 

When  this  factor  does  receive  final 
approval  by  the  FDA,  it  will  be  assigned 
to  the  appropriate  category  for  payment 
as  will  any  other  new  FDA-approved 
blood  clotting  product  We  will  reassess 
the  prices  per  unit  for  each  of  the  blood 
clotting  factors  and  any  other 
appropriate  issues  as  part  of  the 
proposed  rule  for  FY  1992  prospective 
payment  system  changes. 

Comment  One  commenter  objected  to 
the  application  of  a  15  percent  discount 
to  the  price  per  unit  for  blood  clotting 
factors  administered  to  Medicare 
hemophiUa  inpatients.  The  commenter 
stated  that  this  Medicare  reduction  was 
for  the  piupose  of  taking  into  account 
either  incentive  discounts  or  volume 
discounts  granted  by  manufacturers  to 
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the  iMMpitak.  However,  because  ol  the 
■mall  vdeeie  of  blood  dotting  factor 
purchased  by  ■ii;r  one  hoapitaL 
manufactorers'  incentive  discounts  and 
volume  discounts  do  not  apply. 
Therefore,  the  commenter  asserts  that 
hoqiitals  cannot  be  expected  to 
negotiate  discounts  for  these  blood 
clotting  factors  as  they  coold  for  other 
types  of  drugs  and  that  in  setting  the 
add-on  payment  amount  per  unit  of 
blood  clotting  factor,  the  15  percent 
discount  should  be  eliminated. 

Response:  Although  the  volume  of 
hemophiliacs  who  are  hospital 
inpatients  is  not  of  the  magnitude  of  a 
variety  of  other  hosptial  inpatient 
conditions  requiring  pharmaceutical 
drugs,  utilization  of  blood  clotting 
factors  is  concentrated  in  certain 
hospitals.  Comprehensive  hemoidiilia 
treatment  centers  administer  the 
majority  of  these  factors.  Since  we 
believe  that  the  mtention  of  Congress  in 
including  this  special  blood  clotting 
factor  payment  provision  in  section  8011 
of  Public  Law  101-239  was  to  protect 
from  large  losses  those  hospitals  that 
specialize  in  treating  hemophilia 
patients  and  purchased  substantial 
amounts  of  clotting  factor,  we  conclude 
that  it  is  not  inappn^riate  to 
incorporate  a  15  percent  discount  in 
setting  the  price  of  clotting  factor. 

We  also  note  that,  prior  to  deciding  on 
the  per  unit  payment  to  be  added  on  for 
blood  clotting  factors  administered  to 
hemophilia  inpatients,  we  conducted 
extensive  consultation  wi^  experts  in 
the  field,  inclodihg  information  on  price 
availability.  Based  on  the  results  of 
these  consultations,  we  are  confident 
that  the  payment  rates  established  are 
adequate  and  equitable. 

E.  Ceiling  on  Rale  of  Hospital  Cost 
Increases 

Section  101  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1962  (Pub.  L 
97-248)  added  section  1986  to  the  Act  to 
establish  a  ceiling  on  the  allowable  rate 
of  the  increase  for  hospital  inpatient 
operating  costs.  This  ceiling  still  applies 
to  hospitals  and  units  excluded  from  the 
prospective  payment  systent  Excluded 
hospital  and  hospital  units  under  section 
1886(d)(1)(B)  of  the  Act  include 
psychiatric,  rehabilitation,  children's, 
cancer,  and  long-term  hospitals,  and 
psychiatric  and  rehabilitation  distinct- 
part  units  of  acute  care  hospitals.  (Prior 
to  FY  1988.  alcohol/drug  hospitals  and 
distinct-part  units  were  also  excluded 
from  the  prospective  payment  system, 
but  are  now  under  the  prospective 
payment  system.) 

These  excluded  hospitals  and  units 
receive  payment  for  the  inpatient 
nospital  services  they  furnish  on  the 


basis  of  reasonable  cost  up  to  a  ceiling. 
Under  the  rate  of  increase  limits,  an 
annual  target  amount  (stated  as 
inpatient  operating  coat  per  diacfaarge)  is 
set  for  each  hospital,  based  on  the 
hospital's  own  cost  experience  in  its 
base  year.  This  target  amount  is  applied 
as  a  ceiling  on  the  allowable  costs  per 
discharge  for  the  hospital's  next  cost 
reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  per  discharge  in  excess  of  its 
taiget  amount  would  be  paid  no  more 
than  that  amount  However,  a  hospital 
that  has  inpatient  operating  costs  less 
than  its  taiget  amount  woidd  be  paid  its 
costs  plus  the  lower  of: 

(1)  50  percent  of  the  difference 
between  the  inpatient  operating  cost  per 
discharge  and  die  target  amount;  or 

(2)  5  percent  of  the  taiget  amount 
Each  hospital's  taiget  amount  is 

adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage  for  the 
12-inonth  period.  The  rate  of  increase 
limit  is  based  on  an  assumption  that  a 
IHwider's  year-to-year  inpatient 
operating  costs  should  remain 
comparable  to  its  base  year,  except  for 
inflation.  Section  1886(b)(4)(A)  of  the 
Act  gives  the  Secretary  the  authority  to 
grant  an  exemption  from,  or  an 
adjustment  or  exception  to,  the  rate  of 
increase  limit  where  events  beyond  the 
hospital's  control  or  extraordinary 
circumstances  create  a  distortion  in  the 
increase  in  costs. 

Section  6015  of  die  Omnibus  Budget 
Reconciliation  Act  of  1969  (Pub.  L 101- 
239)  amended  the  adjustment  authority 
contained  in  section  1966(b)(4)(A)  of  the 
Act  to  provide  that  a  hospital  or 
excluded  unit  may  be  assigned  a  new 
base  year  in  Ueu  of  adjustments  to  the 
existing  target  amount  Thus,  the 
assignment  of  a  new  base  period  is 
another  mechanism  HCFA  may  use, 
when  appropriate,  in  determining  the 
payment  amount  to  an  excluded  hospital 
that  has  exceeded  its  ceiling  in  a  cost 
reporting  period.  Section  6015  of  PuUic 
Law  101-239  requires  the  Secretary  to 
publish  instructions  that  set  forth  the 
application  process  under  which 
hospitals  may  request  target  rate 
exemptions  and  adjustments. 

1.  Base  Period 

Section  18a6(b)(3)  of  the  Act  provides 
for  the  use  of  a  particular  12-month  cost 
reporting  period  as  the  base  paiod  that 
serves  as  the  basis  for  future  periods' 
target  amount  after  updating  by  the 
applicable  percentage  increase.  The 
base  period  is  the  fint  cost  reporting 
period  of  the  excluded  hospital  or  unit 
beginning  before  the  period  for  mdiich 
section  1886(b)  of  the  Act  applies. 


Section  18e6(b)(5)  of  the  Act  gives  the 
Secretary  the  authority  to  determine  the 
appUcafaJe  12-month  period  to  use  as  the 
base  period  for  exchided  hoapitals  or 
hospital  units  drat  have  a  cost  reporting 
period  that  is  other  dtan  12  mon^s  in 
duration,  litis  policy  is  set  forth  in 
regulations  at  i  413.40(b) 

A  hospital's  fiscal  intermediary 
calculates  the  target  amount  by  dividing 
the  Medicare  allowable  inpatient 
operating  costs,  as  defined  under  section 
188e(aM4)  of  die  Act  by  the  rnnnber  of 
Medicare  discharges  in  die  base  jrear 
cost  reporting  period.  A  hospital  codd 
incur  costs  thist  exceed  its  ceiling  doe  to 
extraordinaiy  drcomstanoes  sodi  as 
flood,  fire,  earthquake  or  similar  onuSual 
occurrences,  or  some  other  factor  that 
has  caused  a  distortion  in  die 
comparison  of  the  base  year  and  the 
applicable  cost  reporting  period.  Under 
section  1886(bM4)(A)  of  die  Act  the 
Secretary  can  provide  for  a  exception  or 
adjnstment  to  the  hospital's  ceiling  in 
such  circumstances.  Section  413.40(f)  of 
the  regulations  implement  section 
1886(bM4)  of  die  Act  regarding 
exemptions,  adjustments  and  exceptions 
to  the  target  rate  of  increse  limit  Tlie 
regulations  provide  that  HCFA  may 
adjust  a  hospital's  operating  costs 
considered  in  establishing  cost  per  case, 
including  both  periods  subject  to  the 
limit  and  the  hospital's  base  periods,  to 
take  into  account — 

•  Unusual  costs  due  to  extraordinary 
circumstances  beyond  the  provider's 
control;        ^ 

•  Distortions  in  costs  caused  by  a 
change  in  case  mix  as  a  result  of  the 
addition  or  discontinuation  of  services; 
or 

•  Factors  such  as  a  change  in  the 
inpatient  hospital  services  that  a 
hospital  provides  that  could  result  in  a 
significant  distortion  in  the  operating 
costs  of  inpatient  hospital  services. 
The  adjustment  may  be  made  only  if  the 
hospital  exceeds  its  limit  for  the  cost 
reporting  period  and  rnily  to  the  extent 
the  hospital's  costs  are  reasonable, 
attributable  to  circumstances  specified 
above,  and  verified  by  the  intermediary. 

The  exceptiims  or  adjustments  we 
make  to  a  hospital's  target  amount  are 
most  commonly  for  a  particular  problem 
in  one  cost  reporting  period,  such  as  a 
hospital  experiencing  an  increase  in  its 
Medicare  average  length  of  stay  relative 
to  its  base  year.  This  increase  could 
cause  a  distortion  in  the  comparison  to 
its  base  year  since  the  limit  is  calculated 
on  a  per  dischaige  basis.  If  a  hospital 
whose  costs  exceed  the  limit 
demonstrates  that  its  increaaed  costs 
are  attributable  to  an  average  length  of 
stay  hicrease  and  that  its  coats  are 
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reasonable,  we  adjust  the  limit  to 
recognize  the  increase  in  average  length 
of  stay  over  the  base  period. 

In  some  situations,  a  permanent 
adjustment  is  made  to  a  hospital's  target 
amount  such  as  when  a  hospital  adds  a 
new  and  subst«itially  different  service. 
Such  an  addition  would  create  the  need 
for  additional  staff  and  also  could  result 
in  treating  a  different  kind  of  patient 
However,  only  those  costs  associated 
with  the  addition  of  a  new  service 
would  be  included  in  the  permanent 
adjustment  made  to  the  provider's  rate- 
of-increase  limit 

2.  Assignment  of  a  New  Base  Period 

Section  6015(a)  of  Public  Law  101-239 
amended  section  1886(b)(4)(A)  of  the 
Act  to  give  the  Secretary  authority  to 
assign  a  new  base  period  to  a  hospital  if 
it  is  more  representative  of  the 
reasonable  and  necessary  costs  of  its 
inpatient  services.  In  the  April  20, 1990 
final  rtile  with  comment  period  (at  55  FR 
15157),  we  provided  that  we  would 
authorize  the  assignment  of  a  new  base 
period  only  under  limited  circumstances 
and  only  when  an  adjustment  cannot  be 
accomplished  through  other  provisions 
as  discussed  above.  In  order  to  justify 
the  assignment  of  a  new  base  period,  a 
hospital  must  have  a  permanent 
substantial,  and  significant  change  in 
the  nature  of  services  provided  that 
results  in  costs  exceeding  its  rate-of- 
increase  limit.  An  example  of  such  a 
change  would  be  a  psychiatric 
institution  that  previously  had  only 
provided  limited  care  to  its  patient 
population  and  then  had  changed  the 
entire  focus  of  its  woric  to  providing  a 
comprehensive  range  of  psychiatric 
services  to  its  patients. 

However,  should  a  hospital 
experience  a  significant  change  in 
patient  care  services  and  its  costs 
exceed  the  rate-of-increase  limit  the 
remedy  will  not  automatically  be  the 
assignment  of  a  new  base  period.  A 
general  increase  in  costs  beyond  the 
limit  is  not  grounds  for  rebasing.  As 
discussed  above,  if  a  hospital  adds  a 
new  service  that  results  in  increased 
costs,  a  permanent  adjustment  may  be 
made  to  the  hospital's  limit  to  alleviate 
die  distortion  created  by  the  new 
service  and  total  rebasing  would  not  be 
warranted. 

Another  situation  that  could  occur  is 
that  the  hospital  may  have  signifieanUy 
changed  its  patient  care  services  but  all 
the  costs  incurred  above  the  ceiling  may 
not  be  reasonable  and  necessary.  One 
area  we  give  particular  attention  to  in 
this  respect  is  indirect  costs  (for 
example,  administrative  and  general 
costs,  and  operation  of  plant)  The 
increases  in  indirect  costs  are  often  the 


result  of  factors  that  are  not  direcdy 
related  to  patient  services:  therefore, 
any  excessive  increases  are  not 
included  in  any  adjustments  and  would 
not  be  included  if  the  assignment  of  a 
new  base  period  were  approved.  Rather, 
we  expect  cases  of  this  nature  to  result 
in  a  rebasing  of  direct  patient  care  costs 
only. 

Comment-  We  received  a  number  of 
comments  from  national  associations 
representing  hospitals  that  are  subject  to 
the  rate-of-increase  limits,  State  hospital 
associations,  and  a  State  Department  of 
Huilian  Services  that  believe  that  the 
April  20, 1990  final  rule  with  comment 
period  is  too  restrictive  in  setting  forth 
the  conditions  under  which  we  would 
approve  the  assignment  of  a  new  base 
period.  Most  of  the  commenters  believe 
that  our  interpretation  of  the  rebasing 
provision  is  inconsistent  with 
Congressional  intent  They  construed 
the  provision  as  broadening  our 
authority  to  permit  rebasing  whenever  a 
hospital  demonstrates  that  its  costs  in  a 
new  base  year  are  reasonable  and 
necessary  and  more  representative  of 
current  services  than  those  in  the 
original  base  year.  They  generally 
recommended  that  we  authorize 
rebasing  for  a  much  wider  variety  of 
circumstances.  One  commenter  believes 
that  Congress  provided  the  new 
authority  because  the  current 
adjustment  policy  is  too  narrow  and  that 
rebasing  should  be  used  to  mitigate  the 
financial  harm  to  hospitals  that  are  paid 
under  a  system  that  was  considered 
temporary  when  enacted  8  years  ago. 
Other  commenters  asserted  that 
rebasing  should  be  allowed  when  the 
annual  update  factor  has  proved 
inadequate  to  cover  the  actual  increase 
in  a  hospital's  costs  for  the  cost 
components  that  it  is  designed  to  cover. 

Response:  We  agree  that  the  rule  is 
restrictive  in  setting  out  the 
circumstances  under  which  rebasing 
would  be,  allowed.  We  do  not  agree, 
however,'  that  our  interpretation  is 
contrary  to  Congressional  intent.  First, 
nothing  in  the  statute  or  legislative 
history  suggests  that  Congress  intended 
us  to  implement  this  provision  with 
broad  and  general  criteria  that  would 
permit  the  widespread  assignment  of 
new  base  periods.  In  addition,  we  find 
significant  the  minimal  cost  attached  to 
the  rebasing  provision  hy  the 
Congressional  Budget  Office  at  the  time 
of  enactment  If  gnieral  rebasing  had 
been  intended.  thetx>st  estimate  would 
have  been  significantly  higher.  Finally, 
we  believe  it  is  more  consistent  with  the 
policies  underlying  the  rate-of-increase 
limits  to  view  the  rebasing  provision  as 
being  simply  an  enhancement  to  the 
current  exception  and  adjustment 


process  that  can  be  resorted  to  when  the 
existing  process  proves  inadequate  to 
address  a  distortion  in  a  hospital's  base 
period  or  rate  of  increase. 

The  broad  interpretation  of  section 
1886(b)(4)(A)  of  the  Act  advocated  by 
the  commenters  would  have  the  effect  of 
substantially  revamping  the  payment 
methodology  for  excluded  hospitals.  It  is 
evident  that  the  commenters  see  the 
rebasing  option  as  a  means  of 
alleviating  difficulties  caused  by  the 
inability  of  many  hospitals  to  remain 
within  their  target  limits.  However,  the 
commenters'  view  of  the  provision 
would  put  it  at  odds  with  the  basic 
premise  of  the  rate-of-increase 
limitation,  which  is  to  hold  hospitals  to 
the  annual  rate  of  increase  except  when 
events  beyond  a  hospital's  control  or 
extraordinary  circumstances  warrant  an 
adjustment.  It  would  be  unlikely  for 
Congress  to  make  a  major  change  in  the 
rate-of-increase  methodology  without 
providing  a  clear  statement  of  that 
intent.  Moreover,  Congress  has 
.  requested  a  report  on  alternative 
payment  methodologies  for  excluded 
hospitals,  due  October  1. 1990.  It  would 
be  incongruous  to  believe  Congress 
intended  that  we  authorize  a  general 
rebasing,  which  would  be  tantamount  to' 
a  major  revision  in  payment 
methodology,  while  simultaneously 
requesting  recommendations  on 
alternative  payment  methodologies., 

Therefore,  this  provision  will  remain 
unchanged  in  granting  the  assignment  of 
a  new  base  year  in  those  limited 
circumstances  in  which  a  hospital 
demonstrates  that  there  has  been  a 
permanent  significant  and  substantial 
change  in  the  nature  of  services 
provided  that  results  in  costs  exceeding 
its  target  amount.  Typically,  the 
rebasing  provision  will  apply  in 
situations  in  which  there  has  been  a 
significant  change  in  patient  services 
such  as  that  associated  with  a  major 
expansion  or  change  in  the  type  of 
programs  provided  by  an  excluded 
hospital  or  unit,  a  change  of  ownership, 
or  where  significant  cost  increases  have 
incurred  in  order  to  meet  certification  or 
accreditation  needs.  These  are 
situations  involving  broad,  substantial 
changes  that  cannot  be  adequately 
accounted  for  under  the  more  targeted 
exceptions  and  adjustments  process. 
Comment  In  arguing  for  a  broader 
interpretation  of  die  rebasing  provision, 
commenters  mentioned  numerous 
factors  that  they  believe  were  not 
addressed  by  the  annual  update  factor. 
It  was  their  contention  that  since  the 
update  factor  did  not  adequately  refiect 
the  cdsts  incurred  by  hospitals  in 
various  circumstances,  Congress 
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authoriaad  rabasing  as  a  oieaBS  of 
compensatii^  for  these  costs.  The 
factois  BMntioned  were:  new 
technology,  union  contracts,  employee 
benefit  costs,  food  service,  competitiaii 
for  conqietent  personnel,  casennix 
chsngei,  service  intensity  increases,  and 
a  lower  base  year  average  length  of  stay 
than  in  subsequent  years. 

Response:  llie  current  exception  and 
adjustment  process  sccommodates 
changes  from  the  base  year  in  average 
length  of  stay  and  service  intensity.  As 
far  as  the  other  factors  are  concerned, 
they  are  accommodated  by  the  annual 
update  factor.  We  do  not  believe  that 
Congress  authorized  rebasing  under  the 
exceptions  and  ad|ustments  authority 
under  section  1886(;b)(4](A]  of  the  Act  as 
a  means  of  subsidiidng  hospitals  that 
have  been  confronted  with  some  of  the 
factors  listed  by  the  oommenters  and 
were  unable  to  address  them  within 
their  target  limitation.  One  of  the 
assumptions  behind  limiting  costs  to  a 
predetermined  ceiling  is  that  if  a 
hospital  needed  to  increase  cost  in  one 
area  beyond  the  average  amount 
provided  by  the  update  factor,  cost 
containment  measures  would  be 
exercised  fai  other  areas. 
.  Comment  One  conunenter  claimed 
that  the  conditions  set  forth  for  rebasing 
further  cloud  the  confusing  set  of 
existing  criteris  for  exceptions  and 
adjustments.  The  conunenter  indicated 
that  the  distinctions  among  the  three 
mechanisms  are  difficult  for  hospitals  to 
understand  and  that  the  documentation 
required  for  each  of  them  is  not  clear. 
The  conunenter  suggested  that  we  set 
out  which  circumstances  warrant  which 
kind  of  relief  and  that  the  application 
process  provide  that  if  rebasing  was  not 
justified,  the  same  application  could 
then  be  used  for  considering  a  more 
limited  adjustment  to  the  target  rate  of 
increase.  The  coitunenter  also  objected 
that  hospitals  are  required  to  apply  year 
after  year  for  relief  when  the  same 
cinnunstances  persist  indefinitely. 

Response:  The  regulations 
implementing  the  provision  are  found  at 
1 413.40.  The  bases  for  relief  under 
i  413.40  are  as  follows: 

•  New  Provider  Exemption  (|  413.40(f)) 

A  new  hospital  may  receive  an 
exemption  from  t^e^te-of-increase 
limits  until  the  end  (rfUe  first  cost 
reporting  period  beginning  at  least  2 
years  after  the  hospital  accepts  its  first 
patient. 

•  Exceptions  and  Adjustments 
(§  413.40(g)  and  {  413.40(h)) 

An  exception  or  adjustment  may  be 
granted  only  for  a  cost  reporting  period 
in  which  the  target  amount  is  exceeded 


and  only  when  the  costs  in  excess  of  the 
target  amount  are  reasonable  and 
justified.  The  adjusted  target  amount 
may  not  exceed  the  hospital's  actual 
cost  per  discharge  for  that  cost  reporting 
period.  Under  1 413.40(g),  an  exception 
may  be  granted  for  extraordinary 
circumstances  or  a  change  in  case  mix. 
Extraordinary  circumstances  are  events 
such  as  earthquake,  fire,  flood,  strike,  or 
other  unusual  drcumstancea  beyond  a 
hospital's  control  that  cause  the  hospital 
to  incur  excessive  costs.  The  exception 
for  case  oiix  was  originally  established 
when  acute  care  hospitals  were  also 
subject  to  the  rate-of-increase  limit 
Since  there  is  no  good  measurement  of  <• 
case  mix  for  most  types  of  hospitals  that 
are  excluded  from  the  prospective 
pajrment  system,  any  increases  in  costs 
resulting  from  a  dmnge  in  the  mix  of 
patients  must  be  dociunmted  evidence 
of  a  change  in  patient  mix  without 
supporting  documentation  as  to  how  the 
change  affected  q)ecific  costs  is  not 
sufficient  to  support  an  adjustment 
under  {  413.40(g). 

The  most  common  adjustment  to  the 
target  amoimt  is  to  correct  for  cost 
distorticHis  between  the  base  year  and 
the  year  the  target  amount  is  applied 
under  1 413.40(h).  The  premise  of  the 
rate-of-increase  limit  is  that  a  hospital's 
year-to-year  costs  should  remain 
comparable  to  the  base  year  unless 
significant  changes  occur  in  services  or 
patient  population.  If  there  are 
significant  changes  during  the  course  of 
a  cost  reporting  period  that  create  a  cost 
distortion  in  comparison  to  the  base 
year,  an  adjustment  will  be  made  to 
remove  the  effects  of  the  distortion. 
There  are  a  variety  of  factors  that  could  -' 
create  distorticxis  and  result  in  the 
noncomparability  of  cost  reporting 
periods:  however,  in  order  for  HCFA  to 
approve  an  adjustment,  these  factors 
must  be  linked  to  direct  patient  care 
services  and  their  impact  on  operating 
costs  per  case  must  be  explicitly 
documented.  We  approve  an  adjustment 
for  only  a  particular  cost  reporting 
period  if  the  circumstances  creating  the 
cost  distortion  are  temporary  or  i»one  to 
fluctuation  from  year  to  year,  such  as  a 
change  in  average  length  of  stay.  If  the 
change  is  permanent  such  as  the 
addition  or  deletion  of  a  service,  a 
permanent  adjustment  is  made  to  the 
target  amount 

•  Assignment  of  a  New  Base  Period 
(S  413.40(j)). 

Effective  with  cost  reporting  period 
beginning  on  or  after  April  1, 1900,  a 
new  base  period  will  be  assigned  to 
address  substantial  and  permanent 
changes  in  patient  care  services  that  are 
so  broad  in  nature  that  the  resulting  cost 


distortion  cannot  be  adequately 
addressed  through  the  more  taigeted 
excepted  and  adjustments  available 
under  413.40(g)  and  413.40(h).  As  is  die 
case  with  an  exception  or  adjustment 
rebasing  will  be  authorized  oaiy  if  the 
hospital's  operating  costs  per  discharge 
are  in  excess  of  its  target  amount. 

•  Medicare  Catastrophic  Coverage  Act 
of  1988(1413.40(1)). 

As  explained  in  greater  detail  in 
section  ILF  of  the  preamble  of  this 
document  below,  the  intermediary  is 
authorized  to  revise  the  target  amount  to 
take  into  account  the  effects  of 
expanded  inpatient  hospital  benefits 
under  catastrophic  coverage.  Unlike 
other  adjustments  to  the  target  amount 
the  adjustment  is  not  contingent  on 
whether  the  hospital's  operating  costs 
per  discharge  exceed  its  target  amount 
An  adjustment  under  S  413.40(i)  does 
not  preclude  an  additional  adjustment 
under  413.40(h)  for  an  increase  hi 
average  length  of  stay. 

A  hospital's  request  for  an  exemption 
or  revision  in  its  target  amount  must  be 
made  to  its  fiscal  intermediary  no  later 
than  180  days  from  the  date  on  the 
intermediary's  notice  of  program 
reimbursement  The  hospital's  request 
must  indicate  the  type  of  relief  being 
requested,  provide  justification  and 
documentation  supporting  the  request 
and,  in  the  case  of  requests  for  an 
exception,  adjustment  or  rebasing. 
explain  any  significant  cost  increases 
since  the  base  period.  The  intermediary 
has  the  authority  to  revise  the  target 
amount  under  9  413.40(i)  for  the  effects 
of  the  Medicare  Catastrophic  Coverage 
Act  of  1988.  On  all  other  requests,  the 
intermediary  makes  a  recommendation 
to  HCFA.  which  makes  the  decision. 

We  will  soon  be  issuing  instructions 
to  be  included  in  the  Provider 
Reimbursement  Manual  (HIM-15-1)  that 
provide  more  detailed  guidelines  for 
making  applications  for  exemptiona, 
exceptions,  and  adjustments.  These 
instructions  will  elaborate  on  the 
circumstances  applicable  to  the  various 
bases  for  relief  available  undCT  S  413.40 
and  the  application  process.  As 
suggested  by  the  conunenter.  the 
instructions  will  indicate  that  the  same 
application  may  be  used  to  request  relief 
under  more  than  one  provision. 

CommenL  One  commenter  found  the 
April  20  final  rule  with  comment 
inconsistent  with  current  practice  that 
gives  the  Medicare  fiscal  intermediary 
authority  to  calculate  target  rates  and 
target  rate  adjustments.  "The  commenter 
asserted  that  the  authority  to  assign  new 
base  periods  should  remain  with  the 
fiscal  intennediaries  due  to  their 


/  Vol.  5S,  Na  171  7  Tuesday.  September  4,  IWO  /  K»le»  and  Hegnlatiow 


familiarity  with,  the  hospitals* 
circumstances  and  because  it  would 
result  in  more  timriyaad  possibly  less 
biased  dedsioas  tf  oar  bud^getary 
restraints  were  removed  from  the 
dedsioD  process. 

Reapoiwe:  Section  1886(bK4MA)  of  the 
Act  gives  the  Secretary  authority  to 
assign  a  new  base  year  under  his 
general  exception  aial  adjustment 
authority  that  apphes  to  the  target  rate 
of  increase  provisicui.  The  fiscal 
intermediaries  make  recommendations 
on  requests  for  exceptions  and 
adjustments  under  SK  413.40(gJ  and 
413.40(h)  and  will  do  lo  on  new  base 
year  requests  under  {  413.40(i).  The  final 
authority  for  approval  of  these  requests 
is  with  HCFA.  acting  for  the  Secretary. 

The  commenter  appears  to  have 
confused  §  9  413.40(^  and  413.40(h)  with 
9  413.40(i).  Under  9  413.40(i),  the  fiscal 
intermediary  does  have  the  authority  to 
make  target  rate  calculations  and 
adjustments  for  the  provisions  of  Public 
Law  100-380.  This  authority,  however, 
pertatiM  only  to  9  413.40(i)  and  is 
specific  to  the  circumstances  set  forth 
under  Public  Law  100-360. 

Comment'  The  majority  of  the 
commenters  on  the  rebasing  provision 
were  critical  of  what  they  thought  was 
our  position  in  the  April  20. 1900  final 
rule  with  comment  period  not  to 
recognize  indirect  costs  in  the  rebasing 
calculation.  Several  ai  these 
commenters  objected  to  what  they 
thought  was  our  characterization  of 
indirect  costs  as  unnecessary  and 
unreasonable.  The  commenters  strongly 
urged  that  we  diould  include  the  satne 
kinds  of  costs  in  the  rebasing  calculation 
as  were  recognized  in  the  original  base 
year  target  rate  calculation,  induding 
reasonable  and  necessary  indirect  costs. 

Response:  In  the  preamble  discussion 
on  the  rebasing  provision,  we  indicated 
that  increases  in  indirect  costs  often 
result  from  factors  that  are  not  directly 
related  to  patient  care  and.  therefore, 
would  not  be  included  in  any 
adjustment  if  the  assignment  of  a  new 
base  period  were  approved.  Our 
intention  was  to  emphasize  that  any 
adjustment  for  indirect  costs  increases 
above  the  target  rate  of  increase 
limitation  would  be  limited  to  those 
increases  tfiat  resulted  from  significant 
changes  in  patient  care  services.  We  did 
not  intend  to  imply  that  no  increases  in 
indirect  costs  would  be  recognized.  We 
would  recognize  without  addbtional 
justificatimi  increases  in  allowable 
indirecf  costs  equivalent  to  the 
■  percentage  inoease  fai  the  target  rate. 
However,  if  the  allowable  indirect  costs 
increase  at  a  higher  rate  dian  the  target 
rate  percentage  increase,  we  would  not 
include  the  additional  indirect  costs  in 


the  target  rats  adjustment  afoess  me 
hospital  doGoaeRts  that  they  are 
dinMrtiy  rested  to  a  sigidficaBt  diange 
in  the  patient  care  services.  < 

F.  Medicare  Catastrophic  Coverage 
Repeal  A<^  of  1989 

1.  Medicare  Catastrof^c  Coverage  Ad 
of  1988 

After  publication  of  a  May  27. 1988 
propcMed  role  concerning  changes  to  the 
inpatient  hospital  proqwdive  payment 
system  and  FY  1960  rates,  on  July  1, 
1988,  PuUic  Law  100-380  was  oiacted. 
Under  sectioo  101(2)  of  100-360, 
essentially  unlimited  inpatient  hospital 
days  were  made  available  for  Medicare 
beneficiaries  (except  for  the  inpatient 
psychiatric  day  limitation)  effective  for 
services  furnished  on  or  after  January  1. 
1969.  Before  enactment  of  Public  Law 
100-380,  a  benefidary  was  entitled  to  90 
days  of  inpatient  hospital  services 
during  eadi  ^lell  of  illness.  In  addition, 
a  berefidaiy  could  draw  from  a  lifetime 
reserve  oS&O  days  if  tfast  benefkiary's 
ii^Mtient  hospital  days  exceeded  90 
days  in  s  spell  of  illness.  Under  that 
system,  a  hospital  could  tail  tiie 
tienefidary  or  the  benefidary's  third 
party  insurer  for  inpatient  hospital 
services  furnished  to  a  benefidary 
whose  inpatient  hospital  benefits  were 
exhausted. 

Hospitals  and  hospital  assodations 
expressed  concern  to  Congress  that  they 
would  be  financially  disadvantaged  by 
not  being  permitted  to  bill  beneficiaries 
or  their  tMrd  party  insurers  for  inpatient 
hospital  services  that  before  enactment 
of  Public  Law  100-360,  were  not  covered 
because  beneficiaries  had  exhausted 
their  inpatient  hospital  boiefits. 
Therefore,  Public  Law  100-360  required 
the  Secretary  to  take  into  consideration 
reductions  in  pa]rment8  by  Medicare 
boieficiaries  to  prospective  payment      - 
hospitals  due  to  the  elimination  of  a  day 
limitation  on  inpatient  hospital  services 
caused  by  the  provisions  of  section  101 
of  Public  Law  100-360  when  establishing 
the  prospective  pa3rment  rates,  outlier 
thresholds,  and  diagnosis  rdated  group 
(ORG)  weighting  fodors  for  FY  1989.  In 
addition,  sedion  104(c)(2)  of  Public  Law 
100-360  required  the  Secretary,  when 
increasing  the  target  amounts  for 
hosintals  excluded  from  the  prospective 
payment  system^  to  take  into 
consideration  on  a  hospital-specific 
basis,  the  same  reduction  in  pajrments  to 
exduded  hospitals  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
198& 

2.  The  September  30. 1988  Final  Rule 

On  September  3a  1988,  we  published 
the  final  rule  (53  FR  38476)  on  changes  to 


the  inpatieiit  Inspitd  prospediva 
payment  system  and  FY  1980  rates.  In 
that  nde.  aw  iiapjaaisntad  tiM  provisions 
of  Poblk  Law  Ul»-8e0,  psftaining  to  the 
adjustawBt  ia  die  prospective  psyanat 
system  and  ia  the  rate-of-increase  Undt 
to  take  mto  accoant  the  impad  of 
catastrophic  coverage.  We  requested 
puUic  GOBimeot  on  those  changes. 

We  determined  that  the  prospective 
payment  system  would  antoamticaliy 
adjust  to  the  expansion  of  inpatient 
hospitol  benefits  as  increased  payments 
would  occur  automatically  as  DRG 
paymoits  were  made  for  entire  stsys, 
indwfing  outlier  ptvtion  thereof,  nwt 
pievioasly  would  not  have  been 
covered.  Ilierefbre.  we  concluded  no 
explidt  adjustments  were  necessary. 

With  respad  to  the  adjustment  in  the 
rate-of-increase  limit  we  provided  in  the 
September  aa  1988  final  rule  diat 
hospitals  snd  hospital  units  exduded 
from  the  prospective  payment  system 
may  apply  for  increases  to  dieir  target 
rates  to  correct  any  distortion  due  to 
higher  costs  caused  by  the  expansion  of 
inpatient  hospital  benefits  due  to  the 
provisions  of  section  101  of  Public  Law 
100-300.  We  provided  for  the  adjustment 
under  section  104(c)(2)  of  Public  Law 
100-360  to  be  available  to  any  hospital 
that  sjqwriences  a  distortion  due  to 
increased  costs  caused  by  elimination  of 
the  inpatient  coverage  limitation, 
whether  or  not  the  hospital  actually 
exceeds  its  target  rate.  This  is  because 
any  distortion  would  be  due  to  the  effect 
of  section  101  of  Public  Law  100-360  and ' 
woiUd  be  essentially  unrelated  to  the 
actions  of  any  hidividual  hospital — it  is 
a  circumstance  that  could  potentially 
affect  all  hospitals  to  some  degree.  We 
provided  that  a  ho^ital  may  request  a 
target  amount  adjustment  directly  from 
its  intermediary.  The  target  amount 
would  be  adjusted  for  the  impact  of  any 
reduction  in  Medicare  payments  that  the 
hospital  experienced  because  of  the 
previous  inpatient  day  benefit 
limitatidh^lte  adjustment  would  be 
based  on  the  estimated  incremental 
costs  of  careliistorically  fiunished  to 
Medicare  benefidaries  after  they  had 
exhausted  benefits  during  an  inpatient 
stay. 

We  provided  that  a  hospital  may 
request  an  adjustment  fi^m  its 
intermediary  after  the  effective  date  of 
the  September  30. 1968  final  rule  (that  is, 
Odober  1, 1968)  but  no  later  than  180 
days  after  the  dosing  date  of  the 
hospttal's  first  cost  reporting  period 
beginning  on  or  after  Odober  1, 1988.  In 
order  for  its  request  to  be  considered, 
we  provided  that  a  hospital  must  sulmiit 
a  written  request  for  an  adjustment  to 
its  target  amount  under  authority  of  diis 
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provision  along  with  the  following 
supporting  documentation: 

•  A  statement  from  the  hospital 
stating  whether  the  adjustment  is  to  be 
based  on  its  historical  experience  in  its 
base  period  or  its  last  cost  reporting 
period  beginning  before  October  1, 1968. 
(If  this  period  is  not  of  at  least  12 
months  in  duration,  multiple  consecutive 
cost  reporting  periods  comprising  at 
least  12  months  must  be  used.) 

•  Billing  data  for  the  period  that 
serves  as  the  basis  for  the  adjustment 
documenting  the  following: 

— ^The  number  of  hospital  inpatient  days 
furnished  to  Medicare  beneficiaries  for 
which  no  payment  was  made  because  the 
beneficiary  had  exhausted  Part  A  hospital 
l>enefits.  (Excluded  from  the  count  are  days 
for  stays  that  were  not  covered  in  their 
entirety,  since  such  stays  will  be  paid  as 
discharges  after  January  1, 1989.) 

— ^The  ancillary  charges  for  services 
furnished  on  the  days  after  the  beneficiary 
had  exhausted  Part  A  hospital  benefits,  as 
counted  above. 

Upon  receipt  of  a  request  for  an 
adjustment  by  a  hospital  that  includes 
the  required  information,  the 
intermediary  will  verify  the  data 
submitted  by  the  hospital  regarding 
beneficiary  status  and  exhaustion  of 
inpatient  hospital  entitlement.  (Medical 
necessity  of  acute  care  for  inpatient 
days  following  exhaustion  of 
entitlement  would  be  assumed.) 

In  order  to  adjust  the  target  amount, 
the  intermediary  will — 

•  Estimate  the  total  inpatient 
operating  costs  for  services  furnished  to 
Medicare  beneficiaries,  including  the 
costs  of  services  furnished  after  a 
beneficiary  had  exhausted  benefits; 

•  Take  the  ratio  of  the  above- 
determined  costs  to  the  Medicare 
allowable  inpatient  operating  costs  for 
the  period  from  which  the  hospital's 
data  are  derived;  and 

•  Apply  this  ratio  to  the  otherwise 
applicable  target  amount  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1968. 

We  indicated  that  the  intermediary 
will  determine  the  amount  of  any 
appropriate  adjustment  and  notify  the 
hospital  of  its  determination  within  90 
days  of  the  date  of  receipt  of  the 
request. 

3.  The  Family  Support  Act  of  1968 

Subsequent  to  the  publication  of  the 
September  30, 1988  final  rule,  the  Family 
Support  Act  of  1988  (Pub.  L 100-485) 
was  enacted  on  October  13, 1988. 
Section  e08(d)  of  Public  Law  100^485 
made  several  technical  corrections  to 
Public  Law  lOO-SOa  including  the 
following  changes  concerning  provisions 


of  Public  Law  100-360  implemented  in 
the  September  30, 1988  final  rule: 

•  Section  606(d)(3)(D)  of  Public  Law 
100-485  revised  section  104(c)(2)  of 
Public  Law  100-360  to  change  the  date 
for  implementing  the  target  rate 
adjustments  from  cost  reporting  periods 
that  begin  on  or  after  October  1, 1988  to 
portions  of  cost  reporting  periods 
occurring  on  or  after  January  1. 1989. 

•  Section  e08(d)(3)(E)  of  Public  Law 
100-485  revised  section  104(c)(2)  of 
Public  Law  100-360  to  specifically 
provide  that  an  adjustment  for  any 
distortion  due  to  higher  costs  caused  by 
the  expansion  of  inpatient  hospital 
benefits  is  to  be  made  whether  or  not  a 
hospital  or  unit  actually  exceeded  its 
target  ra|e. 

4.  The  Medicare  Catastrophic  Coverage 
Repeal  Act  of  1989  and  the  April  20, 1990 
Final  Rule  With  Comment 

The  Medicare  Catastrophic  Coverage 
Repeal  Act  (Pub.  L 101-234)  was 
enacted  on  December  13, 1989.  Under 
section  101(c)  of  Public  Law  101-234. 
any  adjustment  in  payments  to  hospitals 
under  the  prospective  payment  system 
as  provided  for  in  section  104(c)(1)  of 
Public  Law  100-360  ended  effective  with 
discharges  occurring  on  or  after  January 
1, 1990.  Under  section  101(c)(2)(A)(i)  of 
Public  Law  101-234,  the  adjustment  to 
the  target  rates  for  hospitals  excluded 
from  the  prospective  payment  system, 
as  provided  for  in  section  104(c)(2)  of 
Public  Law  100-360.  was  eliminated 
effective  with  portions  of  cost  reporting 
periods  occurring  on  or  after  January  1, 
1990.  In  addition,  section  101(c)(2)(A)(ii) 
of  Public  Law  101-234  added 
clarification  that  in  making  any 
adjustment  under  section  104(c)(2)  of 
Public  Law  100-360,  the  adjustments  to 
hospital  target  rates  must  be  made 
disregarding  whether  a  beneficiary  had 
exhausted  his  or  her  Medicare  benefits 
prior  to  January  1, 1989. 

In  the  April  2a  1990  final  rule  with 
comment  that  also  implemented  several 
provisions  of  Public  Law  101-239 
concerning  mid-year  changes  to  the 
prospective  payment  system,  we  took 
into  account  the  provisions  of  section 
104(c)(2)  of  Public  Law  100-360  as 
amended  by  section  608(d)  of  Public 
Law  100-485  and  by  sections  101  (c)  and 
(d)  of  Public  Law  101-234  concerning  the 
temporary  elimination  of  the  day 
limitation  on  inpatient  hospital  services. 

In  addition,  we  requested  comment  on 
the  transition  provisions  of  Public  Law 
101-234  that  went  into  effect  on  January 
1, 1990  and  that  were  included  in  the 
April  20. 1990  final  rule  with  comment 

We  received  no  comments  concerning 
the  adjustments  to  prospective 
payments  under  Public  Law  101-234.  We 


have  received  16  items  of        -     - 
correspondence  containing  comments    ■ 
concerning  the  application  of  the 
transition  provisions  for  target  rate 
adjustm«!ts  under  Public  Law  100-360. 

Comment:  A  coihmenter  suggested 
that  an  extension  of  the  ISO^ay  period 
for  hospitals  to  file  for  an  adjustment  to 
their  target  rate  under  S  413.40(i)  is 
needed  since  the  information  hospitals 
must  provide  with  their  application  has 
been  changed  slightly  by  the  April  20 
final  rule  with  comment. 

Response:  We  do  not  believe  that 
hospitals  require  an  additional  180  days 
to  secure  the  minor  changes  In  data 
required  by  the  April  20, 1990  final  rule. 
Moreover,  once  a  hospital  has  filed  for 
an  adjustment  under  {  413.40(1],  the 
hospital  still  has  an  opportunity  m 
furnish  additional  information.    ^ 
Adjudication  by  the  Medicare  fiscal 
intermediary  would  not  take  place  until 
the  hospital  has  adequate  time  to  secure 
any  additional  data.  This  has  been  the 
case  with  all  exception  requests  since 
the  hospital  cost  limits  were  originally 
imposed. 

Comment:  Due  to  cash  flow  problems, 
several  commenters  suggested  that  if  a 
cost  report  is  filed  by  a  hospital 
requesting  a  target  amount  adjustment 
(particularly  if  the  hospital  is  seeking 
relief  under  §  413.40(i)),  repayment  of 
any  amount  owed  by  the  hospital  for  the 
cost  reporting  period  should  be  deferred 
until  the  adjustment  request  is 
adjudicated. 

Response:  Delaying  repayment  of 
amounts  owed  by  providers  at  the  time 
of  cost  report  filing  would  be 
inappropriate  in  light  of  requirements 
imposed  by  the  Federal  Claims 
Collection  Act  and  the  appeals  process 
under  section  1878  of  the  Act  and 
9  405.1803  of  the  regulations.  Neither 
would  it  be  an  appropriate  practice  to 
allow  automatic  delay  of  cost  report 
filing  requirements  beyond  the  90  days 
already  allowed  after  the  close  of  the 
cost  reporting  period  under 
S  413.24(f)(2).  Due  to  the  unique  nature 
of  Public  Law  101-234.  we  provided 
special  time-limited  procedures  to  allow 
immediate  interim  payment  rate 
adjustments  and  delays  in  filing  cost  ^ 
reports  for  the  periods  affected  by 
catastrophic  coverage.  We  believe  our 
temporary  procedural  changes 
adequately  addressed  this  one-time 
problem.  No  ongoing  changes  to  the 
process  for  target  rate  revisions  under 
%  413.40  is  called  for  based  on  current 
program  experience  since  a  hospital  can 
request  an  adjustment  in  its  target 
amount  and  interim  rate  before  the  cost 
report  is  due  as  long  as  the  hospital 
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provides  adequate  cost  data  and 
analysis  for  the  affected  period. 

Comment-  A  commenter  suggested 
that  some  long-term  care  hospitals 
experience  an  annual  crisis  due  to  the 
current  regulatory  requirements  to 
determine  non-catastrophic  adjustment 
requests  on  an  annual  basis,  to  base 
approval  of  such  requests  on  whether 
costs  exceed  the  tai^get  rate,  and  to 
process  those  requests  separately  from 
catastrophic  adjustment  requests. 

Response:  Unless  the  circumstances 
giving  rise  to  the  exception  or 
adjustment  are  permanent,  we  grant 
only  a  one  year  adjustment  to  the  target 
amount  As  we  have  advised  in 
responding  to  comments  on  previous 
changes  in  adjustment  and  exceptions 
pohcies,  we  do  not  believe  that  it  is  the 
intent  of  the  statute  to  create  incentive 
payment  situations  in  determining  the 
amount  of  an  adjustment  to  which  ^ 
hospital  may  be  eligible.  We  have  found 
that  the  circumstances  that  cause 
hospitals  to  exceed  their  target  amount 
vary  significantly  from  year-to-year.  As 
a  result,  an  adjustment  granted  in  one 
year  are  often  not  af^licable  in 
subsequent  cost  reporting  periods.  If  we 
were  to  revise  permanently  the  target 
amount  for  temporary  cost  distortions  or 
circumstances  that  result  in  fluctuating 
costs  from  year-to-year,  we  would 
create  the  potential  for  inappropriate 
incentive  payments.  However,  we 
frequently  direct  intermediaries  to  make 
interim  payment  and  subsequent  year 
adjustments  to  the  target  amount 
without  further  HCFA  involvement  as 
long  as  the  circumstances  occurring  in 
the  subsequent  period  are  comparable  to 
those  giving  rise  to  the  initial 
adjustment. 

We  note  that  the  conditions 
established  by  statute  for  an  adjustment 
for  the  effects  of  Medicare  catastrophic 
coverage  changes  are  not  comparable  to 
the  conditions  under  which  other 
exceptions  to  the  target  amounts  are 
granted.  The  catastrophic  adjustment  is 
granted  without  regard  to  whether  the 
hospital  exceeds  its  target  amount 
Recognizing  the  unptct  of  the 
catastrophic  coverage  provision  on  long- 
term  care  hospitals  and  other  hospitals 
with  long  stay  cases,  we  have  taken 
m^y  procedural  steps  to  alleviate  their 
cash  flow  difficulties.  We  issued 
instructions  to  Medicare  fiscal 
intermediaries  that  initiated  parallel 
processing  of  catastrophic  and  other 
exception  adjustment  requests.  We 
temporarily  extended  cost  reporting 
submission  dates.  We  provided 
instructions  to  allow  submission  of 
preliminary  data  to  aiake  interim 
adjustment  detenninations  in  order  to 
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reduce  or  eliminate  prorvider  repayments 
on  tentative  settlement  of  cost  reports. 

We  do  not  believe  that  the  process  for 
exceptions  and  adjustments  need  further 
revision.  In  addition,  with  repeal  of 
Public  Law  100-360  these  commenters 

incems  will  be  substantively  resolved 
in  the  future. 

Comment  One  conunenter  objected  to 
an  implied  requirement  to  count 
discharges  for  patients  who  had 
exhausted  Part  A  benefits  in  a  cost 
reporting  period  other  than  the  one  used 
for  adjustment  under  S  413.40(i). 

Response:  Depending  on  the  year 
involved,  we  have  found  that  kbspitals 
may  have  recorded  discharged  for 
Medicare  purposes  either  at  t^  time  of 
Part  A  exhaustion  or  at  actualphysical 
discharge  horn  the  hospitaL  This 
inconsistency  occiured  due  to  the  fact 
that  billing  instructions  for  Part  A 
discharges  from  acute  care  hospitals 
were  revised  in  1964  to  conform  to 
prospective  payment  system 
requirements.  However,  the  policy 
applicable  at  all  times  to  excluded 
hospitals  and  units  is  to  record  the 
discharge  at  the  time  the  patient 
physically  leaves  the  fadUty.  Few 
purposes  of  determining  discbarges  in 
the  year  used  to  determine  the 
catastrophic  adjustment  a  discharge 
should  be  recorded  only  at  the  time  a 
beneficiary  was  physically  discharged 
from  the  facility.  For  patients  who 
exhausted  Part  A  benefits  in  a  cost 
reporting  period  ether  than  the  one  used 
for  the  catastrophic  adjustment  a 
discharge  will  be  coimted  if  the  patient 
was  physically  discharged  during  the 
adjustment  cost  reporting  period.  If  the 
discharge  was  properly  recorded  for  that 
year,  a  second  discharge  would  not  be 
counted  in  determining  the  adjustment 

ComOient:  One  conunenter  alleged 
that  we  were  applying  an  unwritten 
policy  of  requiring  beneficiaries  to  use 
all  lifetime  reserve  days  for  purposes  of 
determining  the  point  at  which  days 
after  exhaustion  of  benefits  could  be 
counted  for  use  in  making  the 
adjustment  under  1 413.40(i). 

Response:  The  Medicare  program  has 
had  longstanding  rules  at  1 409.65 
regarding  the  use  ttf  lifetime  reserve 
days  when  a  beneficiary  has  exhausted 
the  90  regular  benefit  days  of  inpatient 
hospital  service.  Those  rules  require  that 
beneficiaries  ot  their  legal 
representatives  file  a  statement  of 
election  not  to  use  such  days.  Only  in 
the  case  in  which  a  hosfHtal's  average 
daily  charge  is  equal  to  or  less  than  the 
appbcable  coinsurance  amount  can  an 
election  not  to  use  the  lifetime  reserve 
days  available  be  considered  automatic 


or  deemed,  without  the  filing  of  an 
election  statement. 

Medicare  fiscal  intermediaries  have 
found  that  some  hospitals  requesting  an 
adjustment  under  ^413.40(1)  have  not 
been  able  to  documehtJor  the  benefits 
exhausted  cases  used  to^ 
amount  of  the  adjustment  either  that  the 
beneficiary  elected  not  to  use  his  Or  her 
lifetime  reserve  days  or  that  the  average 
daily  chaige  was  less  than  the 
coinsurance  amount  As  a  result,  a 
determination  must  be  made  regarding 
whether  the  available  lifetime  reserve 
days  should  have  been  utilized  ia  these 
cases.  The  adjustment  must  include  only 
those  costs  for  which  Medicare 
additional  days  of  care  would  be  paid 
for  under  catastrophic  coverage  rules 
that  would  not  have  been  payable  in  the 
absence  of  catastrophic  coverage.  We 
have  not  applied  an  unwritten  policy  in 
determining  the  days  after  exhaustion  of 
benefits  in  making  the  catastrophic 
adjustment  to  the  target  rates.  However, 
we  are  holding  in  absence  adjustments 
for  days  that  potentially  could  have 
been  lifetime  reserve  days  pending  the 
intermediary's  determination  diat  the 
hospital  properly  ended  Medicare 
coverage  for  beneficiaries  when  lifetime 
reserve  days  may  have  been  available. 

We  are  currently  investigating 
whether  these  hospital  correcf^ 
applied  the  provisions  of  i  409.65  in  not 
billing  Medicare  for  btpatient  days 
which  could  have  been  covered  as 
lifetime  reserve  days.  If  the  days  should 
have  been  billed  as  lifetime  reserve 
days,  the  number  of  inpatient  days  after 
exhaustion  of  Part  A  benefits  that  are 
used  to  determine  the  additional  days  of 
*  care  that  would  be  covered  under  the 
catastrophic  provision  would  be 
reduced.  We  have  asked  the  fiscal 
intermediaries  to  review  each  hospital's 
request  for  a  catastrophic  adjoitinent 
using  the  appropriate  criteria  inf  409.65 
to  determine  the  appropriate  treatment 
of  potential  lifetime  reserve  dajrs. 
Unless  the  beneficiary  elected  not  to  use 
these  days  or  was  properly  deemed  to 
have  made  such  an  election,  these  days 
would  count  as  Medicare  covered  dajrs 
under  pre-catastrophic  coverage  rules.  If 
the  file  documents  that  the  beneficiary 
elected  not  to  use  available  lifetime 
reserve  days  (or  was  properly  deemed 
to  make  sudi  an  election),  these  days 
would  count  as  additional  days  of  care 
available  under  catastrtq>hic  coverage. 

Comment:  Commenters  noted  that  the 
rules- providing  for  implementation  of 
the  revised  target  amount  under  Public 
Law  100-360  did  not  include  application 
of  the  transition  provisions  of  section 
101(cK2)(B)  of  Public  Law  101-234.  They 
asked  that  the  final  rule  be  revised  to 
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provide  for  consideration  of  this 
provision. 

Response:  We  concur  with  the 
comments  on  the  transition  provisions  of 
Public  Law  101-234.  In  accordance  with 
section  101(c)(2)(B)  of  Public  Law  101- 
234,  we  are  revising  the  regulations  to 
require  that  the  Public  Law  100-360 
target  rate  revision  will  be  applied  to 
Medicare  discharges  occurring  on  or 
after  Jcmuary  1. 1990,  if  those  cases  were 
admitted  as  inpatient  Medicare 
benefldaries  before  that  date.  We  note 
that  the  full  adjusted  target  rate  (based 
on  unlimited  hospital  days)  will  apply  to 
these  discharges  even  though  the  beneHt 
period  limitation  will  apply  to  the 
portion  of  the  sta^  occurring  in  1990. 

Comment-  Several  commenters 
recommended  that  the  days,  costs,  and 
discharges  for  Medicare  patients  be 
included  in  the  target  rate  adjustment 
even  when  those  individuals  had 
exhausted  their  eligibility  to  Medicare 
Part  A  benefits  prior  to  admission.  The 
commenters  cited  the  legislative  history 
of  Public  Law  101-234  as  support  for 
their  position  that  we  should  include  the 
cost  of  these  patients  in  the  catastrophic 
adjustinent.  Several  commenters 
presented  data  from  selected  hospitals 
indicating  that  individuals  who  had 
exhausted  Medicare  inpatient  hospital 
benefits  prior  to  admission  may  have 
longer  length  of  stays  than  eligible 
Medicare  beneficiaries  who  exhausted 
their  inpatient  hospital  benefits  after 
admission. 

Response:  Section  101(c)(2)(A)(ii)  of 
Public  Law  101-234  clarified  that  the 
adjustment  to  the  target  amount  should 
be  made  without  regard  to  whether  a 
beneficiary  had  exhausted  benefits  prior 
to  January  1. 1989.  Our  policies  do 
provide  for  including  the  days  and  cost 
for  Medicare  beneficiaries  who 
exhausted  inpatient  hospital  benefits 
after  admission,  but  prior  to  January  1, 
1969.  We  are  presuming  that  since  at 
least  a  portion  of  the  stay  was  covered 
by  Medicare,  the  stay  would  have  been 
covered  in  its  entirety  in  the  absence  of 
the  precatastrophic  limitation  on 
inpatient  hospital  days.  If  an  individual 
was  admitted  after  inpatient  hospital 
benefits  had  been  exhausted,  however, 
that  patient  is  not  a  Medicare 
beneficiary  at  admission.  In  such  cases, 
there  is  no  way  for  us  to  determine 
whether  the  patient  received  a  hospital 
level  care  throughout  the  stay.  Thus, 
although  some  evidence  was  submitted 
to  indicate  these  patients  may  have  a 
longer  length  of  stay,  no  evidence  was 
submitted  that  indicate  that  the  longer 
stays  would  have  been  covered  by 
Medicare  and  that  the  cost  per 
discharge  for  the  portions  Of  stays  that 


would  have  beea  covered  was  higher 
than  for  beneficiaries  who  exhausted 
benefits  after  admission. 

Although  such  individuals'  costs  may 
not  be  included  in  the  target  rate 
adjustment  under  i  413.40(i),  their  costs 
would  be  paid  for  under  the  catastrophic 
provisions  once  Medicare  coverage  was 
reestabhshed  after  January  1. 1989  if 
they  remained  an  inpatient  and  required 
hospital-level  care.  Thus,  hospitals 
would  receive  payments  for  the  costs  of 
such  inpatients  once  Medicare 
beneficiary  status  was  reestablished 
under  Public  Law  100-360.  This  policy  is 
consistent  with  the  amendment  made  by 
section  104(c)(2)(A)(ii)  of  Public  Law 
101-234.  which  amended  section 
104(c)(2)  of  Public  Law  100-360  to 
require  that  the  adjustment  to  the  target 
rate  for  discharges  occurring  in  portions 
of  cost  reporting  periods  beginning  on  or 
after  January  1. 1989  and  before  January 
1, 1990  be  made  without  regard  to 
whether  such  beneficiaries  exhausted 
their  benefits  before  January  1, 1989.  The 
adjusted  target  rate  is  also  to  apply  to 
any  discharge  occurring  on  or  after 
January  1, 1990  if  the  admission 
occurred  before  January  1. 1990.  The 
adjusted  target  rate  is  epplicable  to  all 
Medicare  discharges  occurring  within 
the  specified  timeframes,  regtudless  of 
whether  benefits  were  exhausted  befoi^e 
January  1. 1989  or  before  admission  to  f 
the  hospital  As  a  result  of  these  factors^ 
we  do  not  find  it  appropriate  to  revise 
our  rules  regarding  exclusion  of  costs  for 
patients  who  had  exhausted  Medicare 
benefits  prior  to  admission  in  revising 
the  target  rate  for  catastrophic  purposes. 

m.  Changes  to  DRG  Cbssifications  and 
Weighting  Factors 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG  to 
which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Acconfir^y.  section  1886(d)(4)(C)  of  the 
Act  requires  that  the  Secretary  adjust 
the  DRG  classifications  and  weighting 
factors  annually  beginning  with    " 


discharges  occurring  in  FY  1988.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRGtlassification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1, 1990  are  discussed 
below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  four  additional  diagnoses,  and  up 
to  three  procedures  performed  during 
the  stay,  as  well  as  age,  sex,  and 
discharge  status  of  the  patient.  The 
diagnostic  and  procedure  information  is 
reported  by  the  hospital  using  codes 
from  the  International  Classification  of 
Diseases,  Ninth  Edition,  Clinical 
Modification  (ICD-9-CM).  The 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  Jthat  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  pajrment. 

CurrenUy,  there  are  477  DRGs  in  23 
major  diagnostic  categories  (MDCs). 
Most  MDCs  are  based  on  a  particular 
organ  system  of  the  body  (for  example, 
MDC  6,  Diseases  and  Disorders  of  the 
Digestive  System);  however,  some 
MDCs  are  not  constructed  on  this  basis 
since  they  involve  multiple  organ 
systems  (for  example,  MDC  22,  Bums). 

In  general,  principal  diagnosis 
determines  MDC  assignment.  Within 
most  MDCs,  cases  are  then  divided  into 
surgical  DRGs  (based  on  a  surgical 
hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical'  -    , 
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DRGs  are  further  differentiated  based 
on  the  presence  or  absence  of 
complications  (X  comorbidities 
(hereafter  CC)  only.  Generally, 
GROUPER  does  not  consider  other 
procedures;  that  is,  nonsurgical 
procedures  or  minor  surgical  procedures 
generally  oot  done  in  an  operating  room 
are  not  listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non- 
OR  procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  Of  urinary  stones. 

We  proposed  to  make  several  changes 
to  the  DRG  classification  system.  These 
proposed  changes  and  the  comments  we 
received  concerning  ihem  as  well  as  our 
responses  are  set  forth  below.  In 
addition  to  conrnients  related  to  each  of 
t!ie  specific  proposed  DRG  classification 
changes,  we  received  three  general 
comments,  as  foiiows: 

Comment-  One  commenter  objected  to 
the  2-month  comment  period  as  being 
unreasonable  to  assess  the  impact  of 
proposed  changes  in  DRGs.  Because  the 
GROUPER  software  will  not  be  updated 
until  the  implementation  of  the  final 
rule,  this  commenter  had  insufficient 
time  to  analyze  the  exact  impact  of  the 
proposed  DRG  changes. 

Response:  Section  1886(e)(5)  of  the 
Act  requires  the  Secretary  to  publish,  by 
tlie  May  1  before  each  fiscal  year,  the 
Secretary's  proposed  recommendation 
en  an  update  factor  for  that  fiscal  year, 
and  a  final  recommendation  by 
September  1  of  that  year.  Section 
1886(d)(4)(C)  of  the  Act  also  requires  the 
Secretary  to  adjust  the  DRG 
classification  and  weighting  factors 
annually.  It  has  been  our  practice  to 
combine  these  requirements  and  to 
publish  a  proposed  rule  by  May  1  and  a 
final  rule  by  September  1  of  each  year 
that  set  forth  our  recommendations  on 
the  update  factor,  our  changes  to  the 
DRGs,  and  any  other  changes  to  the 
prosp^rtive  payment  system  we  believe 
are  nerpsaary. 

PuUitaiion  of  a  proposed  rule 
approximately  May  1  does  not  allow  for 
a  comment  period  of  more  than  60  days, 
since  we  must  have  time  to  analyze  and 
respond  to  public  comment  before 
publication  of  the  final  rule.  In  addition, 
we  do  not  believe  publication  of  a 
proposed  rule  before  May  1,  which 
would  allow  a  longer  comment  period,  is 
practical  because  it  would  not  allow  us 
time  to  accumulate  sufficient  data  for 
statistical  analysis,  and.  thus,  our 
proposals  could  not  be  based  on  the 
most  current  data  possible. 

Comment-  We  received  one  letter 
commenting  that  the  proposed  changes 


in  the  length  of  stay  for  the  orthopedic 
procedures,  as  set  forth  in  the  proposed 
rule,  were  not  in  the  best  interest  of 
patient  care  and.  in  the  long  term,  may 
add  to  the  cost  of  caring  for  these 
patients  by  encouraging  premature 
discharge.  The  commenter  requested 
that  we  reconsider  these  lengths  of  stay. 

Response:  Length  of  stay  figures  are 
derived  from  the  Medicare  inpatient 
discharge  claims  data;  the  figures  in 
Tables  5  and  7  (which  report  length  of 
stay)  were  based  on  FY  1989  data.  Table 
5  presents  the  geometric  mean  length  of 
stay,  which  is  used  only  to  establish  the 
outlier  threshold  and  determine 
payment  for  day  ouUier  cases.  Table  7 
presents  the  arithmetic  mean  length  of 
stay,  which  is  used  solely  for  illustrative 
purposes.  These  length  of  stay  figures 
are  informational  only  and  are  not  a 
requirements  of  the  prospective 
payment  system.  Under  the  prospective 
payment  system,  payment  is  made  on  an 
established  amount  per  discharge  by 
DRG  and  is  not  based  on  the  length  of 
time  patients  remain  in  the  hospital.  The 
prospective  payment  system  does  not 
place  a  limit  on  a  patient's  length  of  stay 
in  a  hospital.  Further,  the  length  of  stay 
is  not  a  factor  in  calculating  the 
payment  rate  (other  than  in  outiier 
cases)  or  in  establishing  the  DRG 
weight.  / 

Commentjjyne  commenter  offered 
suggestions  for  improving  the  integration 
of  new  technology  into  the  prospective 
payment  system.  The  commenter 
believes  that  when  HCFA  revises  DRG 
classifications  and  weights,  it  relies  on 
resource  consumption  and  overlooks 
other  significant  changes,  such  as  new 
technology  and  changes  in  treatment 
patterns.  The  commenter  believes  that  it 
is  inappropriate  to  assign  new 
technology-specific  procedures  to 
existing  DRGs  merely  because  costs  are 
similar.  The  commenter  suggests  that 
HCFA  use  "clinical  coherence"  as  an 
indicator  of  appropriate  procedure 
grouping  witliin  a  DRG.  "The  commenter 
also  suggests  that  new  DRGs  be 
considered  if  a  new  technology  or 
treatment  pattern  offers  si^iificant 
benefits  not  otherwise  available. 

The  commenter  also  believes  that  the 
MEDPAR  may  be  an  inaccurate 
reflection  of  costs  associated  with  new 
technology  and  treatment  patterns.  The 
conunenter  suggests  that  HCFA  use  a 
broader  data  base  including  non- 
Medicare  cases  and  encourage  the 
submission  of  data  on  treatment 
patterns  and  new  medical  products  by 
hospitals,  researchers,  technology 
manufacturers,  and  medical 
practitioners. 

Response:  HCFA  considers  the  effects 
of  new  technology  and  changes  in 


practice  patterns  on  resource  use  when 
revising  the  DRG  classification  system 
and  recalibrating  the  DRG  relative 
wei^ts.  New  technologies  are 
incorporated  into  the  prospective 
payment  system  based  on  the  types  of 
cases  and  procedures  they  are  used  in. 
using  the  procedure  and  diagnosis  codes 
on  the  Medicare  bill.  Cases  are  assigned 
to  a  DRG  that  contains  cases  that  are 
similarly  clinically  and  in  terms  of 
resource  use.  One  example  of  DRG 
classification  changes  made  based  on 
new  technology  and  changes  in 
ti«atment  patterns  is  MDC  S.  Diseases 
and  Disorders  of  the  Circulatory  System. 
(See  section  JI.B.3  of  this  preamble.) 

The  annual  prospective  payment 
system  update  factor  is  meant  to 
recognize,  among  other  factors,  the 
impact  of  new  technologies.  In 
determining  our  recommended  update 
factor,  as  required  by  section  1886(e)(4) 
of  the  Act.  we  include  factors  for 
changes  in  productivify  and  science  and 
technology  advancement  aswrell  as 
changes  in  practice  pattems.iSee 
appendix  C  of  this  &ial  rule  far  our  FY 
1991  recommended  update  fa^or.)  Also, 
the  DRG  weighting  factors  are 
recalibrated  each  year  based  on  the 
latest  available  charge  data  in  order  to 
ensure  the  distribution  of  Medicare 
payments  acrosrDRGs  based  on 
average  resource  costs.  As  charges  for 
new  technologies  are  incorporated  into 
our  data  base,  the  DRG  weight  reflects 
the  changes  in  the  relative  resource 
intensity  of  specific  DRGs.  We  note  that 
Medicare  payment  for  capital-related 
technology  costs  are  made  as  a  pass- 
through  on  a  reasonable  cost  basis  and, 
therefore,  are  not  included  in  the  DRG 
payment. 

The  MEDPAR  file  consists  of 
Medicare  bill  information  that  is 
reported  on  the  uniform  bill  form  (UB- 
82)  using  a  standard  set  of  instructions. 
The  diagnosis  and  procedure  codes 
included  on  the  bill  are  subject  to  a 
review  for  accuracy  by  the  PROs.  We  do 
receive  information  on  new  technologies 
from  hospitals,  medical  administrators 
and  staff,  researchers,  and 
manufacturers  and  consider  these  data 
in  our  ongoing  analysis  of  DRG 
classification.  While  this  information  is 
useful  in  our  consideration  of  DRG 
classification,  it  is  not  uniform  in  several 
respects  such  as  the  time  period  and 
patient  population  covered  or  the  factors 
included  in  the  figures  reported  and, 
therefore,  would  not  be  useful  in 
recalibrating  the  DRG  relative  weighto. 
Altiiough  there  is  a  2-year  time  lag  in  the 
MEDPAR  data  used  to  analyze  and 
recalibrate  the  DRG  weights,  we  believe 
there  would  be  a  time  lag  involved  in 
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collecting  any  set  of  ootnprehensive  and 
accurate  data.  We  lielieve  that  the 
MEOPAR  is  tfie  best  souree  available 
becausc^itroBsists  of  data  that  an 
uniform  acraas  aU  cases  and  are  specific 
to  the  Medicare  popolatian. 

2.  Creation  of  New  DRGs 

In  order  to  improve  payment  equity, 
we  proposed  to  revise  the  ORG 
classincalion  system  by  adding  13  new 
DRCs.  Two  of  these  DRGs  are 
associated  with  the  restructuring  of 
MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System)  and  are  discussed 
below  in  section  II1B3  of  this  preamble. 
The  other  11  DRGs  aHect  the  assignment 
of  the  following  types  of  cases:  bone 
marrow  transplants,  liver  transplants, 
tracheostomies,  multiple  signiBcant 
trauma,  and  human  Inununodenciency 
virus  (HIV)  infections.  These  are 
significant  changes  that  we  believe  will 
increase  the  amount  of  variation  in 
resource  costs  explained  by  DRCs  by 
approximately  13  percent. 

Many  of  the  changes  we  proposed 
build  on  the  method  of  case 
classification  used  in  New  York  State, 
which  established  a  prospective 
payment  system  for  all  payers  (except 
Medicare  and  CHAMPUS)  effective 
January  1, 1988.  The  New  York  iiystem  is 
based  on  the  Medicare  prospective 
payment  system:  however,  New  York 
State,  in  conjunction  with  3M/Health 
Information  Systems  (HIS)  (fermeriy. 
Health  Systems  International  (HSI]), 
modified  the  Medicare  DRCs  to  address 
the  needs  of  the  New  York  non- 
Medicare  population.  We  modeled  our 
proposed  DRC  changes  for 
tracheostomy,  multiple  significant 
trauma,  and  HIV  cases  on  the  New  Yori( 
system  with  modificaliuns  for  the 
Medicare  population.  These  DRC 
additions  and  the  other  DRCs  we 
proposed  to  add  (other  Shan  die  MDC  5 
changes)  are  set  forth  below  in  this 
section. 

Previously.  Medicare  discharges  were 
generally  assigned  to  MDCs  based  on 
pnncipa)  diagnosis  and  then  further 
assigned  to  the  surgical  or  medical 
DRGs  included  in  those  MDCs. 
However,  we  proposed  to  a.ssign 
discharges  to  the  proposed  DRGs  for 
liver  transplants,  bone  marrow 
tran!>plants.  and  tracheostomies  based 
on  the  procedure  codes  rather  than  first 
assigning  the  discharges  into  one  of  the 
current  MDCs  based  on  principal 
diagnosis. 

The  detailed  description  of  the  new 
DRCs  are  set  fortlcbelow. 

a.  Liver  Transplants.  Medicare 
coverage  of  liver  transplants  for  children 
under  ^  age  of  18  for  certain  specified 
conditions  has  been  in  effect  since 


Febraaiy  8, 1984.  In  a  notioe  published 
in  tbe  Fsdval  Ragblsr  an  March  8, 1900 
(55  FR  8545),  we  pr^Mwed  to  expand 
coverage  of  liver  transplants  to  adults 
with  certain  specified  conditions.  In  that 
proposed  notice,  we  stated  diat  tbe 
effective  date  of  coverage  for  these  Hver 
transplants  would  be  March  8, 1990 
under  certain  circumstances.  Medicare 
payment  will  continae  to  be  made  for 
children's  liver  transplants  for  biliary 
atresia  (diagnosis  code  751.61)  and 
would  be  expanded  to  adult  liver 
transplants  performed  in  approved 
facihties  for  the  following  covered 
conditions.  (The  diagnosis  code  to  which 
the  condition  is  assigned  is  also  noted.) 

•  Primary  hemochromatosis  (275.0) 

•  Wilson's  disease  (275.1) 

•  AIpha-1  antityrj'psin  deficiency 
disease  (277.6) 

•  Alcoholic  cirrhosis  (571.2) 

•  Postnecrotic  cirrhosis  (Hepatitis  B, 
antigen  negative)  (571.5) 

•  Primary  biliary  drrfaosis  (571.6) 

•  Primary  sclerosing  diolangitis 
(578.1) 

These  cases  currently  group  to  MDC  7 
and  MDC  10.  Within  MDC  7.  liver 
transplants  are  assigned  to  DRCs  191 
and  192)  Pancreas,  Liver  and  Shont 
Procedures)  *.  Liver  transplant  cases  in 
MDC  10  group  to  DRC  466  if  no  stirgical 
procedure  related  to  the  patient's 
principal  diagnosis  is  performed. 

Since  Medicare  coverage  of  liver 
transplants  has  now  been  proposed  for 
adults,  we  proposed  to  add  a  new  DRC 
480  (Liver  Transplant)  exclusively  for  all 
liver  transplants  (whether  adult  or 
juvenile).  We  proposed  to  assign 
Medicare  discharges  to  DRG  480  only  if 
either  procedure  code  50.51  (Auxiliary 
liver  transplant)  or  50.59  (Other 
transplant  of  liver)  is  performed  at  an 
approved  liver  transplant  center  and 
any  one  of  the  covered  conditions  (listed 
above)  is  either  a  principal  or  secondary 
diagnosis.  These  conditions  are  reported 
under  the  following  diagnosis  codes: 

275.0,  275.1,  277.6.  571.2,  571.5,  571.6, 

576.1,  or  751.61. 

As  is  currently  our  policy  for  organ 
acquisition  costs  in  kidney  and  heart 
transplant  cases  paid  under  Medicare, 
we  proposed  to  pay  for  liver  acquisition 
costs  separately  on  a  reasonable  cost 
basis.  We  proposed  to  revise 
9S  412.2(d)(4)  and  412.113(d),  which 
describe  payment  for  kidney  acquisition 
costs  as  a  pass-through,  to  include  heart 
and  liver  acquisition  costs,  also.  We 
received  no  comment  on  the  proposed 


'  A  (ingle  title  combtned  with  two  DRC  iniiiit>eTs 
is  uted  to  signify  pain,  the  Tiret  DRC  of  which  is 
case*  with  CC  and  the  second  of  which  is  case* 
without  CC  if  a  third  number  is  incliided,  H 
represents  cases  of  patients  who  arc  age  0-17. 


changes  in  the  regulations  and  have 
included  them  as  final  in  diis  document. 
However,  we  did  receive  comments 
concerning  die  treatment  of  bone 
marrow  acquisition  charges,  w^ich  are 
discussed  in  section  IILB.2.b  of  tfiis 
preamble.  In  addition,  we  received 
several  comments  on  oar  proposed  liver 
transplant  DRG  as  follows: 

Comment  One  commenter  was 
concerned  with  the  treatment  o^  liver 
transplant  cases  in  non-Medicare- 
approved  liver  transplant  centers. 
Specifically,  the  commenter  is  Interested 
in  how  the  GROUPER  identifies  whether 
a  hospital  is  a  Medicare-approved  liver 
transplant  center.  If  the  hospital  is  not 
an  approved  center,  the  commenter 
wants  to  know  if  the  patient  would  be 
assigned  to  DRC  480  (Liver  Transplant) 
but  not  allowed  payment,  or  if  a  portion 
of  the  hospital  stay  would  be  covered  by 
Medicare. 

Response:  Once  the  expanded 
coverage  for  liver  transplants  is  final. 
Medicare  payment  vyill  be  made  to 
approved  transplant  centers  for  covered 
liver  transplants  assigned  to  DRG  480. 
The  Medicare  Code  Editor  (MCE),  not 
the  GROUPER,  will  first  Identify  the 
liver  transplant  cases  by  the  procedure 
code  (50.51  or  50.59);  thea  the 
intermediary  will  check  the  provider 
number  to  determine  if  the  hospital  is  a 
Medicare-approved  liver  transplant 
center  and  the  effective  date  for 
approval.  If  the  other  Medicare  criteria 
for  coverage  are  met  payment  will  be 
made  for  those  cases  in  which  the 
hospital  is  an  approved  transplant 
center  and  the  transplant  is  performed 
on  or  after  the  approval  date.  If  the 
hospital  is  not  approved,  and  the  liver 
transplant  is  the  sole  purpose  of  the 
admission,  the  bill  is  returned  to  the 
provider,  and  a  "no  pay  bill"  is 
requested.  Neither  physician  services 
nor  inpatient  services  associated  with 
the  transplantation  procedure  would  be 
covered  in  this  case.  A  case  such  as  this 
would  be  assigned  to  DRC  48a  but  no 
Medicare  payment  would  be  made. 
Where  a  patient  is  admitted  to  a 
nonapproved  transplant  center  for 
treatment  of  a  liver  or  other  condition 
and  a  decision  to  perform  a  liver 
transplant  is  made  at  a  date  subsequent 
to  the  admission,  the  bill  will  be 
processed  through  the  GROUPER  and 
assigned  to  the  appropriate  DRG  for  the 
covered  part  of  the  hospital  stay. 
Therefore,  a  portion  of  the  hospital  stay 
not  related  to  the  transplant  could  be 
covered  by  Medicare  as  long  as  the 
reason  for  admission  was  not  to  receive 
a  liver  transplant 

Comment-  A  commenter  believes  that 
the  linkage  between  Medicare  coverage 


'\ 


policy  and  the  DRC  classification 
system  is  inappropriate  and  will  cause  a 
great  deal  of  confusion  among  other 
users  of  the  DRG  classification  system. 
The  purpose  of  the  DRG  classification 
system  is  to  classify  patients,  not  to 
implement  coverage  policy.  If  a  patient 
receives  a  liver  transplant  the  patient 
should  be  classified  into  the  liver 
transplant  category.  If  Medicare  chooses 
not  to  cover  the  liver  transplant  or  to 
cover  the  liver  transplant  for  patients 
only  with  certain  diagnoses,  diis  should 
be  a  separate  coverage  decision. 
Response:  The  GROUPER  software 

Eirogram  classifies  all  cases  and  is  not 
imited  by  Medicare  coverage  policy. 
The  prospective  payment  system  is 
based  on  reported  diagnosis  and 
procedure  codes  and  is  linked  to 
Medicare  coverage  policy  through  the 
MCE  for  Medicare  payment  purposes. 
The  MCE  will  be  used  to  screen  liver 
transplant  cases  for  Medicare  coverage. 
In  the  absence  of  the  MCE  edit  the 
GROUPER  would  assign  all  liver 
transplifttr^ases  to  the  liver  transplant 
DRG  regardless  of  the  diagnosis.  Thus, 
the  coverage  decision  and  the  - 
classification  issue  are  handled 
separately. 

Comment'  One  commenter  was 
concerned  that  18  of  the  24  cases  used  in 
determining  the  proposed  weight  did  not 
have  an  acquisition  charge  listed  and 
that  this  might  indicate  that  these  may 
not  be  liver  transplant  cases,  but 
miscoded  resections  or  shunt 
procedures.  In  the  commenter's 
experience,  it  is  accepted  practice  to 
maintain  organ  acquisition  charges  as  a 
separate  line  item  when  submitting  bills 
for  payment. 

Response:  Organ  acquisition  costs, 
except  for  bone  marrow  acquisition 
costs,  are  paid  as  a  pass- through  on  a 
reasonable  cost  basis  under  Medicare: 
thus,  the  DRG  payment  is  not  designed 
to  cover  the  acquisition  cost.  Our  policy 
has  always  been  to  assume  that  every 
bill  for  a  transplant  procedure  also  has 
included  charges  for  organ  acquisition.  If 
no  at^quisition  charge  is  ^ep^ratply 
identified  on  the  bill,  we  have  assumed 
that  it  was  included  in  total  charges. 
Thus,  if  a  bill  clearly  shows  an 
acquisition  charge  for  an  organ,  we  have 
deducted  that  charge  prior  to  setting  the 
DRG  weights.  If  a  bill  does  not 
separately  identify  an  acquisition 
charge,  we  have  deducted  an  estimate  of 
those  charges  from  the  bill. 

Upon  further  investigation,  we  have 
concluded  that  some  transplant  bills 
may  not  include  acquisition  charges. 
Hospitals  that  procure  the  organ  for 
transplantation  in  their  own  facility 
should  show  the  organ  acquisition 
charge  on  the  transplant  patient's 


Medicare  bill.  However,  in  cases  where 
the  organ  is  acquired  &ORi  another 
facility  through  an  organ  procurement 
agency,  the  transplanting  hospital  may 
not  include  the  organ  acquisition  charge 
as  a  line  item  or  in  its  total  charges  on 
the  patient's  bill.  Therefore,  we  are 
revising  our  methodology  for  adjusting 
the  total  charges  for  acquisition  charges. 
We  will  no  longer  impute  an  organ 
acquisition  charge  for  a  bill  that  does 
not  include  a  specific  separate  charge 
for  organ  acquisition.  Only  those  cases 
showing  an  organ  acquisition  charge 
will  have  that  charge  subtracted  from 
the  total  charges  prior  to  using  the 
charges  in  recalibrating  the  DRG  weight. 

As  for  the  possibility  that  these  cases 
are  miscoded,  we  reviewed  our  data  to 
determine  if  the  beneficiaries  were 
inpatients  of  transplant  centers.  We 
identified  three  cases  involving 
hospitals  that  are  not  transplant  centers 
whose  bills  included  a  liver  transplant 
procedure  code.  We  removed  these 
cases  from  the  data  base  since,  once  the 
expanded  coverage  (or  liver  transplants 
is  final,  payment  vviU  be  made  only  to 
approved  transplant  centers. 

Comment-  One  commenter,  while 
agreeing  that  a  separate  DRG  for  liver 
transplants  is  appropriate,  was  not 
convinced  that  die  category  is 
sufficientiy  well-defined  for  case-level 
prospective  payment.  The  commenter 
also  questioned  if  HCFA  had  evaluated 
whether  separate  DRG  categories  are 
indicated  for  different  age  patients  or  for 
multiple  transplant  patients. 
■    Response:  We  are  required  by 
provisions  in  section  1886(d)  of  the  Act 
to  pay  for  covered  inpatient  services 
furnished  by  an  acute  care  hospital  on  a 
prospectively-determined  amount  per 
discharge  that  varies  by  the  DRG  to 
which  the  beneficiary's  case  is  assigned. 
As  with  DRG  302  (Kidney  Transplant) 
and  DRG  103  (Heart  Transplant),  the 
proposed  DRG  480  (Liver  Transplant)  is 
well-defined  clinically  by  the  transplant 
procedure,  which  is  unique  from  other 
surgical  procedures.  jMao.  the  amount  of 
resources  lused  for  livi 
differentiates  them  froi 
cases  in  other  DRGs.  Thi 
a  separate  DRG  for  liver 
would  be  to  continue  to  dj 
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with  less  resource-intensive  oases. 
Payment  on  a  reasonable  cost  basis  is 
not  an  option  under  the  law. 
We  do  not  believe  that  it  is 
appropriate  at  this  time  to  propose  a 
DRG  for  multiple  transplant  patients  or 
for  different  age  groups  given  our  limited 
experience  with  Medicare  liver 
transplant  cases.  The  cases  used  to 
calculate  the  proposed  DRG  weight  as 
well  as  the  final  weight  included  a 


multiple  transplant  case  and  patients 
ranging  from  23  to  69  years  of  age. 
Comments:  Several  commenters 
expressed  concern  about  the  34  percent 
reduction  in  tiie  DRG  weight  of  21.0000 
for  liver  transplants  announced  in  the 
Medicare  proposal  to  cover  adult  liver 
transplants  on  March  8, 1990  (55  FR 
8546)  to  the  weight  of  13.8965  as  set  forth 
in  the  May  9, 1990  prospective  payment 
system  proposed  rule  (55  FR  19429). 
These  commenters  questioned  the  data 
used  to  determine  these  weights.  Some 
commenters  stated  that  their  hospitals' 
average  cost  per  case  is  significantly 
higher  than  the  payment  that  would  be 
provided  by  the  proposed  DRG  weight 
of  13.8965. 

The  commenters  believe  that  the  data, 
24  cases  from  4b  hospitals,  used  to 
determine  the  proposed  DRG  weight  are 
too  limited.  They  also  questioned  the 
availability  of  MEDPAR  data  on  liver 
transplants,  since  liver  transplants  were 
not  covered  in  FY  1989.  One  commenter 
suggested  that  we  collect  data  from 
transplant  centers,  as  we  did  to 
determine  the  heart  transplant  DRG 
weight  when  that  procedure  was  first 
covered. 

One  commenter  stated  that  4  percent 
of  the  liver  ti'ansplant  patients  in  his 
hospital  are  over  the  age  of  65.  and  that 
the  hospital's  data  indicate  that  this 
population  is  more  severely  ill  and 
develops  more  postsurgical  i 

complications. 

Another  commenter  believes  that  a 
minimum  volume  of  20  to  25  liver 
transplants  per  year  is  necessary  in 
order  to  maintain  the  high  surgical  and 
nursing  levels  required  to  successfully 
treat  these  critically  ill  patients  and,  that 
if  hospitals  in  our  data  base  do  not  meet 
this  minimum  level,  he  questions 
whether  their  costs  may  be  accurately 
representative  of  the  cost  incurred  in 
liver  transplants. 

One  commenter  recommended  that 
the  implementation  of  the  proposed 
DRG  weight  of  13.8965  be  delayed  and 
Uie  DRG  weight  of  21.0000  be  retained 
pending  further  reconsideration  of  the 
data  by  HCFA.  Another  commenter 
recommended  phasing-in  the  reduction 
with  revisions  based  on  more  current 
data  as  Medicare  claims  are  processed. 

It  was  pointeSt>ut  that  it  would  be 
useful  to  centers  applying  for  Medicare- 
approved  liver  transplant  center  status 
to  have  tiie  data  used  for  the  proposed 
DRG  weight  in  order  to  determine  if 
their  costs  are  similar  and  to  provide  a 
clearer  understanding  as  to  why 
Medicare  is  proposing  such  a  sharp 
decrease  in  the  DRG  weight  One 
commenter  stated  that  the  proposed  rule 
did  not  include  details  of  die  data  (that 
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is.  range  of  charges.  length  of  stay,  and 
diagnosis  codes).  Another  comraenter 
suggested  that  we  release  tfie  MEDPAR 
data  for  centers  to  review  and  comment 
on  before  finalixing  the  DRG  weight 

Response:  The  proposed  Bver 
transplant  DRG  weight  of  13  J065  was 
based  on  more  current  data  than  tfie 
DRG  weight  of  21.0000  and  is  weighted 
relative  to  the  other  DRGs  that  cunently 
exist.  The  DRG  weight  of  21.0000    , 
puUished  in  the  March  8, 1990  proposal 
for  Medicare  coverage  of  adult  liver 
transplants  was  based  on  FY  1964 
Medicare  bill  data  and  1983  and  1984 
sample  claims  data.  The  proposed  DRG 
weight  of  13.8965  was  based  on  FY  1980 
MEDPAR  data  for  24  liver  transplant 
cases  that  meet  the  proposed  Medicare 
criteria  for  coverage.  We  note  that  the 
Medicare  DRG  payment  does  not 
include  pajrment  for  organ  acquisition 
costs,  payment  for  i^ysicians,  or 
pa]rment  for  capital  or  other  pas»- 
throu^  costs.  Therefore,  an  accurate 
comparison  cannot  be  made  between  a 
hospital's  cost  per  liver  transplant  case 
and  the  DRG  payment  in  order  to 
determine  the  amount  that  the  payment 
exceeded  or  fell  short  of  the  cost  of 
treating  that  case. 

We  carefully  reviewed  the  final  FY 

1988  MH)PAR  data  for  liver  transplant 
cases  to  ensure  that  they  met  the 
proposed  coverage  criteria  and  were  - 
performed  by  hospitals  that  have  the 
potential  for  becoming  Medicare- 
approved  transplant  centers.  This 
review  resulted  in  the  loss  of  three  cases 
ht}m  thre»iiospitals  that  are  not  liver 
transplant  centers.  In  addition,  in 
calculating  the  proposed  DRG  weight  for 
DRG  liver  transplants,  we  subtracted  an 
estimate  of  liver  acquisition  charges 
from  the  total  charges  of  liver  transplant 
cases  if  no  acquisition  charge  was 
shown  on  the  bill.  As  explained  above 
in  response  to  another  comment,  we 
have  not  done  this  on  the  final 
recalibration.  We  subtracted  only 
acquisition  charges  from  those  bills  that 
actually  showed  such  charges.  All  these 
steps  have  resulted  in  an  increase  in  the 
weight  for  DRG  48a  The  final  DRG  480 
weight  is  15.2845.  This  wei^t  is  based 
on  29  liver  transplant  cases  in  the  FY 

1989  MEDPAR  data. 

We  believe  that  29  cases  are  adequate 
to  establish  a  weight  for  liver 
transplants.  Tlie  methodology  to 
recalibrate  the  DRG  weights  (see  section 
III.C  of  this  preamble)  requires  a 
minimum  of  10  cases  to  compute  a 
reasonable  DRG  weight.  Since  the  FY 
1989  MEDPAR  data  included  more  than 
10  (that  is,  29)  liver  transplant  cases  that 
meet  the  proposed  Medicare  criteria  for 
coverage,  these  cases  were  used  to 


determine  die  Bver  transi^ant  IXtG 
weight  in  a  manner  consistent  with  the 
other  mG  weights.  Whra  Medicare 
proposed  to  cover  heart  transplants  on 
Octobw  17. 1988  (51  PR  37164).  there 
were  fewer  dian  10  heart  transplant 
cases  in  the  FY  1964  Medicare  biD  data. 
Therefore,  we  established  the  initial 
heart  transplant  DRG  weight  based  on 
the  most  recent  Mefficare  and  non- 
Medicare  charge  data  accumulated 
under  the  National  Heart  Transplant 
Study  for  procedures  performed  in  1983. 
The  29  Uver  transplant  cases  used  to 
determine  the  DRG  weight  of  15.2845 
include  patients  ranging  in  age  fit>m  23 
to  60  years  of  age  with  only  4  patients 
over  the  age  of  65. 

We  have  not  accepted  the  suggestion 
to  limit  the  data  for  the  DRG  wei^t 
determination  to  bills  from  hospitals 
with  a  minimum  volume  of  20  hver 
transplant  bills  per  year,  in  part  because 
we  currently  do  not  have  available  to  us 
inf  ormaticm  on  the  number  of  liver 
transplants  (Medicare  and  non- 
Medicare)  performed  per  year  by  a 
given  hospital.  It  is  possible  that  the  29 
cases  included  in  our  analysis  were,  in 
fact,  performed  at  transplant  centera 
that  would  meet  the  suggested  minimum 
volume  of  20  transplants  per  year.  We 
note  that  the  actual  requirements  for 
approval  as  a  Medicare-approved  liver 
transplantation  center  are  stiU  under 
consideration  and  have  not  yet  been 
published  as  final.  However,  in  keeping 
with  the  spirit  of  the  suggestion,  we 
have  excluded  bills  from  duee  hospitals 
that  we  determined  are  not  liver 
transplant'  centen. 

We  disagihee  widi  the  suggestion  to 
delay  or  phase-in  the  reduction  of  the 
DRG  weight  as  this  wei^t  is  based  oa 
ciurent  data  and  is  relative  to  the 
weights  of  the  other  DRGs. 

The  MEDPAR  data  include  detailed 
information  on  approximately  10  million 
Medicare  discharges  that  were  used  to 
calculate  die  bver  transplant  DRG 
wei^t  and  aD  other  DRG  weights. 
These  data  are  available  to  requestors 
at  a  cost  of  $2,870  for  each  fiscal  year  by 
submitting  a  written  request  to  the 
following  address:  HCFA  Office  of 
Statistics  and  Data,  Management, 
Bureau  of  Data  Management  and 
Strategy.  Room  3-A-12  Security  Office 
Park  Building,  6325  Security  Boulevard. 
Baltimore,  MD  21207. 
{See  the  May  9. 1990  proposed  rule  at  55 
FR  19461  for  additional  information 
concerning  the  MEDPAR  data.)  The 
conditions  that  will  be  covered  and  their 
corresponding  diagnosis  codes  are 
included  in  the  text  of  this  section,  and 
the  length  of  stay  information  is 
included  in  Table  7B. 


Comment  Two  commenten  objected 
to  the  statement  that  teaching  hospitals 
performing  liver  transplants  would 
receive  additional  Medicare  payment  for 
the  indirect  medical  education  (IME) 
costs.  One  commenter  stated  that  the 
IME  adjustment  has  never  been  used 
before  as  rationale  for  decreasing  the 
relative  weight  of  TSRCs.  The  commenter 
also  stated  that  the  IME  adjustment 
should  be  established  to  cover  those 
particular  costs  and  questioned  how 
much  of  this  payment  should  be 
considered  as  added  pajrment  for 
providing  liver  transplants  to  Medicare 
patients.  Tlie  commenter  does  not 
believe  that  diis  policy  is  consistent 
with  the  establishment  of  other 
transplant  procedures  that  have  been 
approved  by  Medicare.  The  other 
commenter  believes  that  the  assertion 
that  transplant  facilities  will  probably 
receive  IME  and  disproportionate  share 
payments  that  will  significantly  increase 
the  actual  payments  for  covered  liver 
transplants  is  inappropriate  and  too 
highly  individualized  for  each  hospitaL 
This  commenter  stated  that  the  relative 
weights  of  DRGs  should  be  calculated 
based  on  the  average  resources  required 
to  treat  the  patient  and  that  additional 
payments  received  by  the  hospital  are 
irrelevant  in  determining  the  appropriate 
DRG  weight. 

Response:  It  appears  that  our 
discussion  of  the  proposed  weight  of 
13.8965  for  DRG  480  has  caused  some 
confusion.  It  was  never  our  intention  to 
reduce  the  weight  trf  this  DRG.  The 
proposed  weight  was  based  on  more 
airrent  data  than  the  data  that  were 
used  to  estimate  the  weight  in  the  earlier 
notice.  Recognizing  that  this 
discrepancy  in  the  weights  would  cause 
concern,  we  ptrinted  out  that  the  final 
payment  to  a  hospital  for  a  given  case  is 
not  based  solely  on  the  DRG  weight. 

The  statement  that  facilities 
performing  Uver  transplants  tend  to  be 
larger  teaching  hospitals  that  receive 
IME  and,  in  most  cases, 
disproportionate  share  payment 
adjustments  that  will  significantly 
increase  the  actual  payments  for 
covered  liver  transplants,  was  not 
intended  to  serve  as  rationale  for  a 
lower  DRG  weight,  but  to  point  out  that 
in  most  cases  the  Medicare  payment  for 
liver  transplant  cases  will  be  greater 
than  that  indicated  by  the  DRG  weight. 
The  additional  Medicare  payments  for 
IME  and  disproportionate  share  do  not 
a^ect  die  DRG  weights  but  are  removed 
when  the  charges  are  standardized   . 
before  the  DRG  weights  are 
recaUbrated.  Tlie  weight  for  the  liver 
transplant  DRG  is  calculated  using  the 
same  methodology  as  the  other  DRGs. 
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Qmuneat  One  oostmenter  pointad  oat 
that  Ihm  kaaspiaitfa  an  iiuidiiBore 
complex  aodmovoa  tatsnaivt  4>aa 
otfaar  orsan  traoapiaato  audi  as  tha 
heart  transplant.  According  to  diia 
commenter.  the  liver  trans^ant  requires 
IZhoars  of  SBigerjr.  S  aurieons,  6  nuraea. 
2  anesthetitti,  and  2  certified  restated 
nurae  anesthetiats.  The  heart  transplant 
requires  4  to  5  faovn  of  surgery,  3 
surgeona.  3  fmrsea.  2  anesthetists,  and  1 
certified  registered  nurse  anesthetist 
The  commenter  ia  ouocatned  that  the 
proposed  mC  we^t  of  13J06S  does 
not  take  into  account  dia  additional  staff 
requirements  and  technical  expertise. 

Response:  Medicar*  payment  for  the 
surgeons,  anesthetista.  and  certified 
registered  nurae  aneadietists  is  not 
included  in  the  DRG  payment  thus, 
these  charges  are  not  included  in  the 
DRG  wei^t  determinatirai.  These 
services  are  paid  separately  under 
Medicare  Part  &  The  DRG  weight  is 
calculated  using  the  total  diargn  on  the 
bill  for  the  hospital  services  payable 
under  Part  A.  To  the  extent  inpatient 
stays  involving  a  liver  transplant  require 
more  intensive  hospital  resources  (and 
result  in  higher  cfaarBes),  this  will  be 
reflected  in  die  DR&wei^t  In  this 
regard,  ure  note  that  tl^  final  weight  for 
DRG  480  is  15.2645  oeinpared  to  die 
weight  (A  12.9066  for  DRG  103.  Heart 
Transplant 

b.  Bone  marrow  transplants.  In  the 
September  1. 1989  final  rule,  we 
responded  to  a  comment  that  requested 
that  we  establish  a  unique  DRG  for 
autologous  bone  manow  transplants. 
We  stated  that  since  we  had  not 
included  such  a  proposal  in  the  May  8. 
1966  proposed  rule,  and  coverage  for 
autologous  bone  mairow  transplants 
had  bi^un  only  on  April  26. 1969.  we 
would  defer  nuddng  such  a  change  but 
that  we  wrould  analyxe  the  data  that 
became  available  in  the  following  year. 
We  analyzed  the  data  available  in  tiie 
FY  1989  MEDPAR  file  on  bone  mairow 
transplants.  The  data  show  that  these 
cases  are  much  mora  resource  intensive 
than  die  other  cases  in  the  DRGs  to 
which  they  are  currendy  being  assigned 
and  that  our  data  base  now  includes  a 
sufficient  number  of  these  cases  to 
support  the  addition  of  a  DRG. 

llierefare.  we  proposed  to  add  DRG 
-481  (Bone  Mairow  IVansplant).  We 
proposed  to  assign  both  allogeneic  and 
autologous  bone  marrow  transplants  to 
this  DRG.  Bone  manow  transplants  had 
been  aeajgneri  to  foiv  DRGa  depending 
on  the  patient* a  priacipal  diagnosis; 
DRG  304  (OUier  OR  Procedures  of  die 
Blood  and  BUmkI  Fooning  Organs).  DRG 
400  (Lymphoma  and  Leidceoiia  with 
Major  cm  FrooediuiaJ.  and  DRGa  406 


and  ¥ff  (Myeloprolifetative  Disorder  or 
Pomljr  Dtffereadated  Neoplasms  with 
Major  OR  Prooedure). 

We  proposed  that  oidy  dioae  cases 
with  a  condition  covered  by  Medicare 
for  bone  marrow  transplantation  wooM 
be  paid  under  DRG  461.  We  stated  diat 
we  wcraM  add  a  screen  for  these  cases 
to  the  KKZ.  Each  bone  murow 
traiuplant  (hacharge  would  be  identified 
by  the  screen  and  further  reviewed  by 
the  intennediary  before  payment  is 
made  to  ensure  that  all  tlie  coverage 
conditions  are  met 

Allogeneic  bone  marrow 
transplantation  is  a  procedure  in  which 
a  portion  of  a  hedthy  donor's  bone 
mairow  is  obtained  and  prqiared  for 
intravenous  infusion  to  restore  nonnal 
mairow  function  in  recipients  having  an 
inherited  or  acquired  marrow  deficiency 
or  defect  The  use  of  allogeneic  bone 
marrow  transplantation  can  be  covered 
under  Medicare  for  the  following 
conditions: 

•  Leukemia. 

•  Aplastic  anemia. 

•  Severe  combined  immunodeficiency 
disease  (SCID). 

•  Wiskott-^drich  syndrome. 

Autologous  bone  marrow 
transplantation  is  a  technique  for 
restoring  bone  marrow  stem  cells  using 
the  patient's  own  previously  stored 
marrow.  Autologous  bone  marrow 
•  transplantation  can  be  covered  under 
Medicare  for  patients  with  the  following 
conditions: 

•  Acute  leukemia  in  remission  for 
patients  who  have  a  high  probability  of 
relapse  and  who  have  no  HLA-^natched 
donor. 

•  Resistant  non-Hodgkin's 
lymphomas  or  those  presenting  with 
poor  prognostic  features  following  an 
initial  response. 

•  Recurrent  or  refractory 
neuroblastoma. 

•  Advanced  Hodgikhi's  disease  for 
patient's  who  have  failed  to  respond  to 
conventional  therapy  and  have  no  HLA- 
matched  donor. 

We  proposed  to  assign  discharges  to 
DRG  481  as  follows: 

•  Procedure  code  41i)l  (Autologous 
bone  marrow  transplant)  is  performed 
and  any  one  of  the  following  is  either  a 
principal  or  seomdary  diagnosis: 

— Acote  leukemia,  in  icmisrioi  (Vioea 
V1041,  V10.62.  Vioaa,  and  VlOM). 

— Advanced  Hodgkia'i  diseass  {TtAJOO- 
201.08,  201.10-2(0.18. 201.20^201.28. 201.40- 
a01.4a  201  J0n201.58.  201.6O-201.ea  201.70- 
201.78,  201.90-201.98). 

^tesistant  non-Hodgldn's  lymphomas 
(202JO-a02.88]. 

— Racanvnt  or  refraoloiy  neiaoblastona 
(140.0-198.1). 


*  Etdier  procednre  code  41i)2 
(ASogeneic  bone  marrow  transjnant 
widi  porgiBg)  or  41.03  (Allogeneic  bone 
marrow  transplant  without  purging)  is 
perfmmed  and  any  one  of  the  foBowing 
is  either  a  principal  or  secondary 
diagnosis: 

-Lyi^)hoid  leukemia  (204.0-204J). 
^^yeloid  leukemia  (205.0-205.0). 
-Monocytic  leukemia  (208.0-208.9) 
— OAer  specified  ieukemia  (307  A-a07 J). 
—Leukemia  (rf  owpedfied  oefl  type  (aoSA- 

aoes). 

— Wiakott-AklTk^  syndranis  (rB.12). 
—Seven  oambiMd  immuaodefidaicy 

disaass  (278.2). 
—Aplastic  anemia  (284i>n284 J).  ^ 
—Leukemia,  in  remission  (Vioeo-Vioes). 

•  In  the  proposed  rule  we  stated  that 
if  procedure  code  41.00  (Bone  merrow 
transplant  not  otherwise  specified)  is 
reported  with  one  of  any  of  the 
ttiagnnofHi  aet  forth  in  the  two  preceding 
paragraphs,  the  case  would  be 
developed  further  end  would  be 
assigned  to  DRG  481  only  after 
verification  that  a  covered  transplant 
was  performed. 

Unlike  the  other  transplant  DRGs 
(that  is,  kidney,  heart,  and  liver),  for 
which  die  cost  of  the  organ  acquisition 
is  paid  on  a  reasonable  cost  basis,  the 
payment  for  the  acquisition  costs  for 
bone  marrow  transplants  is  included  in 
die  DRG  payment  Therefore,  in 
calculating  the  DRG  weight  for  bone 
marrow  transplaats  under  the 
methodology  set  forth  below  in  section 
III.C  of  tlus  preamble,  bone  mairow 
acquisition  charges  were  not  subtracted 
from  the  total  charges  prior  to 
computing  the  average  charge  for  the 
DRG  and,  subseqoendy.  iU  relative 
weight 

Comment  One  commenter  asked  for 
darification  of  the  statement  in  die 
proposed  rule  diat  prior  to  the  payment 
of  a  claim  containing  a  bone  marrow 
transplant  code,  a  case  will  be  'further 
reviewed  by  the  intermediary."  The 
commenter  was  interested  in  the  criteria 
diat  will  be  used  by  the  fiscal 
intennediary  to  allow  or  disallow 
payment  and  whetiier  or  not  the 
intermediary  will  need  tiie  medical 
reccH^  to  conduct  its  review.  The 
commenter  also  requested  information 
on  die  time  lag  hospitals  can  expect 
between  billing,  FI  review,  and  payment 

Response:  The  "further  review  by  the 
intennediary"  refers  to  tiie  verification 
process  by  whidi  die  intermediary  wiD 
check  the  diagnosis  codes  on  die  bill  of 
each  bone  marrow  transplant  case 
against  die  Medicare  coverage  criteria 
listed  in  the  Medicare  Coverage  Issues 
Manual  and  described  above  in  this 
section  of  the  preamble.  Those  cases  . 
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ivith  at  least  one  of  die  diagnosis  codes 
of  a  comUtion  that  Medicare  will  cover 
coupled  with  the  correct  bone  marrow 
trai&^>lant  procedure  code  will  be 
processed  through  die  GROUPER 
assigned  to  the  bone  marrow  transplant 
DRG,  and  paid  as  such.  This  review  will 
be  done  through  an  automated  interface 
on  the  MCE  and  will  not  increase  the 
time  required  to  process  these  bone 
marrow  transplant  bills.  However,  if 
procedure  code  41.00  (Bone  marrow 
transplant,  NOS]  is  coded  with  one  of 
the  covered  diagnoses,  the  bill  will  be 
returned  to  the  hospital  for  a  more 
specific  procedure  code.  Since  different 
conditions  are  covered  for  autologous 
and  allogeneic  bone  marrow 
transplants,  the  bill  must  be  coded 
spedficaUy  as  either  allogeneic  at 
autologous  to  be  paid  as  DRG  481.  The 
FI  will  not  review  the  medical  records  of 
the  bone  marrow  transplant  cases  prior 
to  payment  However,  the  PRO  may 
review  cases  assigned  to  and  paid  under 
DRG  481,  Bone  Marrow  Transplant,  on  a 
postpayment  review  basis.  In  this  case, 
the  medical  records  for  the  bone  marrow 
transplant  will  be  reviewed 

Comment-  One  commenter  pointed  out 
that  the  proposed  rule  stated  that 
Medicare  will  pay  for  bone  marrow 
transplants  done  to  treat  aplastic 
anemia;  however,  the  codes  that  include 
diis  diagnosis  were  not  listed  (55  PR 
19430). 

Response:  Although  aplastic  anemia 
was  mentioned  in  the  proposed  rule  as  a 
covered  condition  (55  PR  19430),  the 
ICD-O-CM  codes  for  aplastic  anemia 
(284.0-284.9)  were  inadvertently  left  off 
the  list  of  covered  codes  printed  in  the 
proposed  rule.  These  codes  will  be 
included  as  covered  diagnoses. 

Comment  Two  commenters  objected 
to  the  Medicare  coverage  guidelines  for 
autologous  bone  ^larrow  transplants 
that  lists  codes  VlO.80  through  Vl0.eo  as 
the  ICD-O-CM  diagnosis  codes  for  acute 
leukemia  in  remission.  They  stated  that 
these  codes  do  not  indicate  leukemia  in 
remission.  They  pointed  out  that,^ 
according  to  current  coding  guidelines, 
the  VlO  series  of  codes  are  used  to 
indicate  the  site  of  a  previous  cancer 
that  has  been  excised  or  eradicated  and 
no  longer  exists.  They  also  pointed  out 
that  leukemia  in  remission  is  still  an 
existing  cancer  and  that  there  are  no 
ICD-O-CM  codes  that  specifically 
indicate  leukemia  in  remission.  "Hiey 
recommended  that  HCFA  ask  the  ICD- 
O-CM  Coordination  and  Maintenance 
Committee  to  revise  the  leukemia  codes 
to  designate  specific  codes  for  leukemia 
in  remission.  They  also  suggested  that, 
in  the  meantime,  the  leukemia  code 
series  (diagnoses  204  through  208)  be 


used  instead  of  die  VlO  codes  to  identify 
acute  leukemia  and  that  the  leukemia  in 
remission  be  identified  by  a  chart 
review,  since  HCFA  already  plans  to 
screen  each  bone  marrow  transplant 
case  to  ensure  that  all  coverage 
conditions  are  met 

Response:  The  ICD-9-CM  alphabetic 
index  instructs  codera  to  use  the  VlO.6 
series  for  leukemia  in  remission.  Tlw 
ICD-9-CM  Coordination  and 
Maintenance  Committee  is  currenUy 
proposed  to  create  diagnosis  codes  for 
leukemia  in  remission.  The  earliest  date 
that  approved  changes  would  become 
effective  is  October  1, 1991.  In  the 
interim,  the  Medicare  coverage 
requirements  will  remain  the  same,  and 
coding  guidelines  will  be  published  in 
the  Coding  Clinic  for  ICD-9-CM  (Fourth 
quarter,  1990)  to  instruct  hospitals  to 
make  an  exception  to  coding  advice 
published  previously  in  the  Coding 
Clinic  for  ICD-O-CM  (May-June,  1985), 
which  indicated  that  the  VlO  series  not 
be  used  to  indicate  a  cancer  remission. 
The  revised  guidelines  will  instruct  that 
the  ViaeX  codes  (Personal  history  of 
leukemia  in  remission)  are  to  be  used 
when  a  patient  is  admitted  with 
leukemia  in  remission  for  an  autologous 
bone  marrow  transplant  We  note  that 
the  intermediaries  will  screen  each  bone 
marrow  transplant  case  for  a  diagnosis 
code  of  a  covered  condition  but  that  this 
screen  will  not  include  a  review  of  the 
medical  record 

Comment-  Two  commentera  disagreed 
with  the  payment  methodology  for  bone 
marrow  acquisition  charges.  One 
disagreed  with  the  proposal  to  include 
organ  recovery  costs  in  the  bone 
marrow  transplant  DRG  payment  and 
recommended  that  they  be  treated  in  a 
manner  consistent  with  other  transplant' 
procedures  (that  is.  paid  as  a  pass- 
through  on  a  reasonable  cost  basis).  The 
other  commenter  urged  us  to  reconsider 
this  policy  and  pay  allogeneic  bone 
marrow  acquisition  costs  as  a  pass- 
through,  on  a  reasonable  cost  basis,  as 
is  done  with  kidney,  heart,  and  liver 
acquisition  costs. 

Response:  Under  the  prospective 
payment  system,  payment  for  bone 
marrow  acquisition  costs  are  and  have 
always  been  included  in  the  DRG 
payment  for  the  bone  marrow 
transplant  There  are  differences  in  both 
the  acquisition  and  payment  of  bone 
marrow^and  organs  such  as  the  kidney, 
heart  and  liver.  With  kidney,  heart,  and 
liver  transplants,  the  donor  and 
recipient  may  often  be  in  different 
hospitals,  and  the  procuring, 
preservation,  and  transportation  of 
donated  organs  is  coordinated  through 
an  organ  procurement  agency.  The 


Medicare  payment  for  the  acquisition  of 
these  organs  is  made  on  a  pass-through 
basis,  generally  to  the  hospital  that  did 
the  procuring.  With  an  allogeneic  bone 
marrow  transplant  the  donor  and 
recipient  are  usually  in  the  same 
hospital.  In  the  case  of  an  autologous 
bone  marrow  transplant  the  patient  is 
both  the  bone  marrow  donor  and 
recipient  The  charges  for  bone  marrow 
acquisition  in  both  allogeneic  and 
autologous  bone  marrow  transplant 
cases  are  included  on  the  recipient's 
Medicare  bill,  and  the  payment  is 
included  in  the  DRG  payment  for  the 
recipient's  bone  marrow  transplant. 

Comment-  Two  commenters,  while 
supporting  the  creation  of  a  separate 
DRG  for  bone  marrow  transplants,  are  ■ 
concerned  with  the  adequacy  and 
appropriateness  of  the  DRG  weight.  One 
commenter  is  especially  concerned  with 
the  small  case  volume  (45  cases  in  the 
proposed  rule)  used  to  set  the  proposed 
DRG  weight  and  their  high  variability  in 
resource  use  and  length  of  stay.  One 
commenter  stated  that  a  review  of  the 
cost  data  at  the  commenter's  hospital 
shows  the  proposed  DRG  weight  to  be 
"underweighted"  by  at  least  50  percent 
One  commenter  was  not  convinced  that 
the  DRG  is  sufficiently  well-defined  for 
case  level  prospective  payment  and  also 
inquired  if  HCFA  had  evaluated 
whether  separate  DRGs  are  indicated 
for  patients  of  different  ages,  allogeneic 
versus  autologous  bone  marrow 
transplant  patients,  or  multiple 
transplant  patients.  This  commenter 
also  reported  that  for  pediatric  patients- 
receiving  bone  marrow  transplants, 
those  with  a  principal  diagnosis  in 
MDCs  10  and  16  have  higher  and  more 
variable  resource  use  on  average  than 
those  pediatric  patients  with  a  principal 
diagnosis  in  MDC 17.  These  commenters 
recommended  that  HCFA  develop  a 
broader  analysis  of  costs  and  charges 
associated  with  bone  marrow  transplant 
procedures  than  suggested  in  the 
proposed  rule  and  that  the 
appropriateness  of  the  DRG  weight  be 
monitored  so  that  revisions  be  made 
upon  review  of  more  current  "actual" 
data  as  Medicare  claims  are  processed 

Response:  The  proposed  bone  marrow 
transplant  DRG  weight  of  11.9901  was 
based  on  FY  1989  MEDPAR  data  for  45 
bone  marrow  transplant  cases  that  met 
Medicare's  criteria  for  coverage.  The 
proposed  DRG  weight  was  among  the 
highest  of  the  DRG  weights.  As  noted 
above  for  liver  transplants,  the  Medicare 
DRG  payment  does  not  include  capital, 
organ  acquisition,  or  other  pass-through 
costs,  or  physician  and  other  part  B 
services.  Therefore,  an  accurate 
comparison  cannot  be  made  between  a 


hospital's  cost  per  bone  marrow 
transplant  case  and  the  DRG  payment  in 
order  to  determine  the  amount  that  the 
payment  exceeded  or  fell  short  of  the 
cost  of  treating  that  case. 

The  methodology  to  recalibrate  the 
DRG  weights  (see  section  III.C  of  this 
preamble)  requires  a  minimum  of  10 
cases  to  compute  a  reasonable  DRG 
weight  Since  the  FY  1989  MEDPAR  data 
used  to  set  the  final  weights  include  51 
bone  marrow  transplant  cases  that  meet 
the  Medicare  criteria  for  coverage,  these 
cases  were  used  to  determine  the  bone 
marrow  transplant  DRG  weight  in  a 
manner  consistent  with  the  odier  DRG 
weights.  The  final  wesght  for  DRG  481  is 
12.4485. 

We  believe  that  die  bone  marrow 
transplant  DRG  is  both  appropriate  and 
well-defined  for  case  level  prospective 
payment  DRG  481  (Bmie  Marrow 
Transplant)  is  well-defined  clinically  by 
the  transplant  procedure  which  is 
unique  fiom  other  surgical  procedures. 
Also,  the  amount  of  resources  used  for 
bone  marrow  transplants  differentiates 
them-fitim  other  types  of  cases  in  other 
DRGs.  We  do  not  feel  that  is  appropriate 
at  this  time  to  split  the  bone  marrow 
transplant  DRG  by  type  of  bone  marrow 
transplant  or  by  padcnt  age,  or  to  create 
a  separate  DRG  for  multiple  transplant 
patients.  The  bone  marrow  transplant 
cases  in  the  MEDPAR  file  are  fairly 
homogeneous  both  clinically  and  based 
on  resource  use.  We  will  continue  to 
evaluate  the  bone  marrow  transplant 
cases  as  part  of  our  ongoing  refinement 
to  enhance  clinical  coherency  and 
reduce  variation  in  chBJ:ges  within  each 
DRG. 

c.  Tracheostomy 

Beginning  with  discharges  occurring 
on  or  after  October  1. 1987.  cases  with  a 
principal  diagnosis  in  MDC  4  (Diseases 
and  Disorders  of  the  Respiratory 
System)  ar.d  one  of  the  tracheostomy 
procedure  codes  31.1  (Temporary 
tracheostomy),  31.21  (Mediastinal 
tracheostomy),  or  3129  (Other 
permanent  tracheostomy)  were  assigned 
to  a  new  DRG  474  (Respiratory  System 
Diagnosis  with  Tracheostomy).  We  also 
created  a  new  DRG  475  (Respiratory 
System  Diagnosis  with  Ventilator 
Support).  Currently,  cases  group  to  DRG 
475  when  a  patient  wHh  a  principal 
diagnosis  in  MDC  4  receives  mechanical 
ventilation  (procedure  code  93.92)  and 
no  operating  room  procedure  or 
tracheostomy  is  performed  during  die 
hospital  stay. 

We  received  many  requests  that  we 
expand  DRGs  474  and  475  to  include 
patients  with  oth»  than  respiratory 
diagnoses.  Our  analysis  of  die  FY  1988 
and  F   1988  MEDPAR  data 


demonsbated  diet  tradieostomy  cases 
in  the  other  MDCs  have  significant 
differences  in  resource  consumption, 
with  consistently  higher  average  charges 
than  other  cases  in  die  same  DRG. 
Additionally,  the  charges  for  diese 
tracheostomy  cases,  with  the  exception 
of  certain  cases  writh  a  mouth,  larynx,  or 
pharynx  disorder,  were  mora  similar  to 
each  other  than  to  the  other,  cases  hi  the 
MDCs  to  which  they  are  correnUy 
assigned  Tracheostomy  patients  with  a 
mouth,  larynx,  or  pharynx  disorder 
incurred  significantly  lower  charge 
than  other  tracheostomy  patients; 
however,  their  charges  were  stiil  higher 
than  those  oi  other  cases  in  die  same 
DRG.  Cases  with  a  principal  diagnosis 
of  a  month,  larynx,  or  pharynx  disorder 
are  more  likely  to  require  a 
tracheostomy  as  a  therapeutic  measure 
related  to  the  principal  diagnosis  rather 
than  in  response  to  respiratory  failure 
requiring  long-term  ventilation. 

We  proposed  to  create  two 
tracheostomy  DRGs:  DRG  462  for 
patients  with  a  disorder  of  the  mouth, 
larynx,  or  pharynx  who  have  one  of  die 
tracheostomy  procedures  performed 
(procedure  codes  31.1, 31.21,  or  31.29). 
and  DRG  483  for  all  other  patients  with 
at  least  one  of  the  tracheostomy 
procedure  codes.  We  proposed  to  delete 
DRG  474  since  all  cases  that  currendy 
group  to  DRG  474  would  now  be 
assigned  to  DRG  483. 

We  proposed  to  assign  tracheostomy 
patients  to  DRG  482  or  483  prior  to  other 
DRG  and  MDC  assignment  but  after 
patients  have  been  classified  to  the 
Liver  or  Bone  Marrow  Transplant  DRGs 
480  or  481.  We  proposed  to  group  cases 
to  the  tracheostomy  DRGs  before  the 
new  DRGs  for  HIV  infection  or  multiple 
significant  trauma  because,  for  the 
Medicare  population,  tracheostomy 
patients  tend  to  incur  higher  charges 
than  either  HIV  or  trauma  patients. 

The  response  to  our  proposed 
tracheostomy  DRGs  was 
overwhelmingly  favorable.  However, 
some  commenters  wrote  to  suggest 
various  revisions  to  these  DRGs. 

Comment  ProPAC  is  concerned  about 
the  incentives  to  code  tracheostomy 
procedures  and  whether  these 
additional  cases  will  be  similar  to  the 
cases  upon  which  we  based  the  weights 
for  DRGs  482  and  483.  ProPAC  further 
commented  that  the  subset  of 
tracheostomy  cases  classified  in  MDC  4 
indicate  wide  variation  in  length  of  stay 
and  charges  among  cases.  Also,  many  of 
these  patients  die  in  the  hospital  The 
Commission  findings  suggest  that  further 
analysis  to  identify  subgroups  of 
tracheostomy  cases  may  be  warranted 
Anodier  commenter  sti^gested  that  we 
conduct  more  research  toward 


introducing  fiirther  subdivision  of  die 
tracheostomy  cases,  at  least  for  certain 
MDCs  (as  in  the  Yale  model)  or  for 
surgical  versus  medical  cases. 

Response:  We  share  ProPACs 
concern  that  the  volume  of  cases  with 
tracheostomy  procedures  reported  on 
the  bin  may  increase.  Heretofore,  since 
payment  was  unaffected,  hospitals  had 
no  financial  incentive  to  report 
tracheostomies  diat  were  performed 
appropriately  on  patients  with  other 
than  respiratory  conditions  (that  is, 
those  patients  outside  NDC  4).  Widi  die 
establishnient  of  the  higher-wei^ted 
DRGs  for  tracheostomy  cases,  hospitals 
will  now  have  an  incentive  to  report 
tradieostomies  outside  MDC  4.  As 
ProPAC  pohited  out  we  experienced  a 
40  percent  increase  in  the  reporting  of 
tracheostomy  cases  in  MDC  4  when  a 
separate  DRG  was  creeted  for 
traciieostomy  cases  in  MDC  4  (DRG  474) 
in  FY  1988.  However,  we  have  no  basis 
for  assuming  that  any  increased  volume 
of  reported  tradieostomies  under  die 
new  DRGs  would  be  for  patients  widi 
different  resource  requirements  than 
diose  in  the  data  base  used  to  establish 
the  new  DRGs. 

We  plan  to  evaluate  the  impact  and 
performance  of  the  tracheostomy  DRGs 
when  FY  1091  Medicare  discharge  data 
become  available.  If  these  DRGs  show 
increases  in  heterogene^,  that  is, 
dissimilar  cases  widi  hi^  charge 
variance,  consideration  will  be  given  to 
appropriate  modification  of  the 
tracheostomy  IHlGs. 

We  evabated  creating  separate 
tracheostomy  DRGs  for  suigical  and 
medical  cases  as  one  component  of  our 
analysis  prior  to  proposing  the  moudi. 
larynx,  or  pharynx  disorder  with 
tradieostomy  and  all  other  conditions 
with  tracheostomy  groups.  While  in 
most  MDCs,  surgical  cases  with  a 
tradieostomy  diowed  M^lier  charges 
than  the  medioil  cases  with  a 
tracheostomy,  we  concluded  diet  this 
division  would  not  significandy  reduce 
the  amount  of  variation  in  resource  use 
within  the  tradieostomy  DRGs. 
Hierefore,  the  dedsion  was  made  to 
propose  DRGs  based  on  all  MDCs,  widi 
separate  DRGs  for  mouth,  larynx,  or 
pharynx  disorden  and  for  all  other 
patients.  These  two  groups 
demonstrated  the  most  substantial 
differences  from  each  odier. 

Comment  One  commenter  brou^t  to 
our  attention  two  procedure  codes  diet 
were  not  included  in  the  list  of 
tracheostomy  procediire  codes  that 
would  assign  cases  to  DRG  482  or  483. 
These  tvre  codes  are  procedure  codes 
30.3  ^Complete  laryngectomy)— and  30.4 
(Radical  laryngectomy).  A  laryngectomy 
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is  the  removal  of  the  voice  box.  Because 
a  tracheostomy  is  virtually  always 
performed  as  part  of  the  procedure^/'^' 
coders  are  directed  by  the  ICD-9-Gm, 
volume  3,  not  to  report  the  tracheostomy 
codes  when  codes  30.3  and  30.4  are 
reported.  The  commenter  recommended 
that  the  procedure  codes  that  group  to 
the  tracheostomy  DRGs  be  expanded  to 
include  30.3  and  30.4  so  that  discharges 
involving  either  of  these  procedures 
would  also  be  assigned  to  DRG  482 
(Tracheostomy  wi^  Mouth.  Larynx,  or 
Pharynx  Disorder). 

Response:  Currently,  discharges  with 
procedure  codes  30.3  and  30.4  are 
assigned  to  DRG  49  (Major  Head  and 
Neck  Procedure)  and  DRGs  76  and  77 
(Other  Reqiiratory  System  Procedures). 
In  the  process  of  expanding  the 
tracheostomy  procediuvs  from  DRG  474, 
we  overlooked  the  two  laryngectomy 
(with  tracheostomy)  procedures.  Our 
medical  consultants  verified  that  these 
two  procedures  do,  in  fact,  include 
tracheostomy.  Evaluation  of  MEDPAR 
data  confirms  that  these  cases  have  a 
distribution  of  charges  similar  to  DRG 
482.  Based  on  this  finding,  as  well  as  the 
current  classification  of  cases  with  these 
procedures  primarily  to  DRG  49,  we  are 
providing  that  procedure  codes  30.3  and 
30.4,  when  performed  with  any 
diagnosis,  will  group  to  DRG  482. 
Therefore,  the  GROUPER  will  assign  all 
cases  to  DRG  482  with  a  principal 
diagnosis  of  mouth,  larynx,  or  pharynx 
disorder  and  procedure  codes  31.1,  31.21, 
or  31.29:  or  cases  with  any  principal 
diagnosis  and  procedure  ccxles  30.3  or 
30.4.  Cases  with  other  principal 
diagnoses  and  procediue  codes  31.1, 
31.21. 31u»  will  group  to  DRG  483.  For 
the  convenience  of  the  reader,  we  have 
listed  in  table  6k  of  the  Addendtun  to 
this  final  rule  all  the  mouth,  larynx  and 
pharynx  disorder  diagnosis  codes  that 
will  cause  a  tracheostomy  case  to  be 
assigned  to  DRG  482. 

Comment  Two  commenters  observed 
that  a  problem  may  exist  for 
tracheostomy  patients  who  are 
transferred  during  the  course  of 
treatment  These  commenters  present  a 
hypothetical  case  of  a  trauma  victim 
who  receives  a  tracheostomy  upon 
admission,  is  stablized.  and  then 
transferred  to  a  tertiary  care  center 
where  the  patient  could  remain  for  2 
months  or  longer,  with  a  significant 
portion  of  that  time  on  mechanical 
ventilation.  The  commenters  con^lain 
that  once  the  patient  is  transferred,  the 
discharge  cannot  be  classified  is  a 
tracheostomy  DRG. 

Hespoase:  The  secenario  described  by 
the  commenter  raises  several  issues. 
Rrst.  our  policy  is  to  consider  only  the 


procedures  actually  performed  at  the 
hospital  in  assigning  cases  to  their 
respective  DRGs.  This  is  a  fimdamental 
principle  of  the  DRG  classification 
system  that  allows  us  to  classify 
patients  based  on  information  that  is 
presented  on  the  bill.  Any  deviation 
from  this  principle,  such  as  to  recogniie  « 
a  tracheostomy  that  was  performed 
elsewhere  prior  to  admission,  would  not 
be  appropriate  and  would  be  impractical 
to  administer  since  it  would  require 
associating  bills  from  different  inpatient 
stays. 

Secondly,  effective  with  discharges 
occiuring  in  FY  1990,  we  modified  DRG 
475  so  that  transfer  cases  with  a  prior 
tracheostomy  would  be  assigned  to  this 
DRG  if  certain  conditions  were  met 
(Prior  to  FY  1990,  such  cases  could  not 
be  assigned  to  DRG  475  because  both 
intubation  and  mechanical  ventilation 
were  required  for  assignment  and  the 
intubation  was  usually  performed 
elsewhere  prior  to  the  patient's  transfer.) 
The  new  tracheostomy  DRGs  will  not 
affect  the  assignment  of  these  cases. 

A  patient  who  receives  a 
tracheostomy  in  one  facility  and  is  then 
transferred  to  another  will  be  treated  in 
the  same  manner  as  under  the  current 
system.  Specifically,  the  stay  in  a 
second  hospital  will  not  be  assigned  to  a 
tracheostomy  DRG  since  the  procedure 
was  not  performed  at  the  second 
hospital  and  cannot  be  coded  on  the 
hospital's  bill.  When  a  patient  with  an 
established  tracheostomy  is  transferred, 
the  second  hospital  is  paid  under  DRG 
475  only  if  the  principal  diagnosis  is 
classified  in  KQX]  4,  the  patient  receives 
mechanical  ventilation,  and  no 
operating  room  procedures  were 
performed  during  the  stay  in  the  second 
hospital. 

Although  our  current  payment  policy 
on  transfer  cases  that  had  a 
tracheostomy  performed  prior  to 
admission  is  an  improvement  over  the 
policy  in  effect  before  FY  1990,  we 
recognize  that  payment  may  still  be 
inadequate  for  cases  that  do  not  meet 
the  conditions  for  assignment  to  DRG 
475  and  for  those  cases  that  involve 
prolonged  mechanical  ventilation.  As 
indicated  below  in  response  to  other 
commenters.  we  are  continuing  to 
review  these  situations  in  an  effort  to 
improve  our  payment  policies  for 
ventilator  patients  who  consume  more 
than  average  resources. 

Comment  Several  commenters 
expressed  regret  that  although  we  were 
improving  payment  for  tracheostomy 
cases,  we  failed  to  expand  other 
mechanical  ventilation  cases  beyond 
MDC  4  and  DRG  475.  These  conmenters 
encouraged  us  to  institute  a  policy  for 


mechanical  ventilation  similar  to  the 
proposed  classification  for  tracheostomy 
casesi  addressing  the  unresolved  issue 
of  medical  patients  placed  on 
mechanical  ventilation  who  do  not  have 
a  tracheostomy  and  who  do  not  have  a 
principal  diagnosis  in  MDC  4.  It  was 
recommended  that  we  give  priority  to 
completing  research  on  possible 
additional  mechanical  ventilation 
categories  for  cases  outside  MDC  4. 

Response:  As  stated  in  the  proposed 
rule,  cases  with  MDC  4  principal 
diagnoses  and  mechanical  ventilation 
currently  classify  to  DRG  475  if  no 
siugical  procedure  or  tracheostomy  is 
performed.  As  stated  at  that  time,  we 
are  continuing  to  analyze  resource 
consumption  for  nontracheostomy, 
ventilator-assisted  patients  in  medical 
DRGs  outside  MDC  4.  We  did  not 
propose  any  changes  for  mechanical 
ventilation  as  oiu*  analysis  was  not 
complete.  We  are  continuing  the 
analytic  work  on  these  cases  to 
determine  if  it  is  appropriate  to  develop 
DRGs  similar  to  those  proposed  for 
tracheostomy  cases. 

Comment  Other  commenters 
expressed  concern  about  the  time  spent 
on  ventilation  as  a  distinguishing  factor 
in  resource  consumption.  One 
commenter  recommended  that  the  basis 
for  DRG  assignment  be  the  presence  of 
both  a  diagnosis  of  severe  respiratory 
compromise  (diagnosis  codes  518.81, 
518.82.  799.0,  and  799.1)  and  mechanical 
ventilation  (procedure  code  93.92).  The 
commenter  states  that  this  would 
capture  patients  who  are  experiencing  a 
severe,  life-threatening  respiratory 
disorder  and  are  also  being 
mechanically  ventilated,  lliis  would 
preclude  the  need  to  identify  the  time  a 
patient  was  mechanically  ventilated. 

Response:  We  gave  considerable 
thought  to  the  recommendation  to  use 
time  on  mechanical  ventilation  as  a 
proxy  for  resource  consumption,  and  to 
use  length  of  time  to  distinguish  routine 
surgical  mechanical  assistance  from  the 
more  extensive  care  associated  with 
prolonged  ventilation.  As  stated  in  the 
proposed  rule,  we  have  no  way  to 
identify  the  length  of  time  spent  on 
mechanical  ventilation.  Over  the  past 
year,  the  ICD-O-CM  Coordination  and 
Maintenance  Committee  reviewed    .  • 
whether  it  would  be  appropriate  to     • 
change  the  ventilator  procedure  codes  to 
reflect  the  length  of  ventilator  time.  A 
number  of  approaches  were  suggested. 
The  committee  decided  against  making 
any  changes  effective  October  1, 1990 
due  to  lack  of  empirical  evidence 
supporting  appropriate  timevjntervals. 

We  are  continuing  to  consider  and 
research  this  issue  of  mechanical  .....    i.  • 
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ventilation  time  in  aa  effort  to  address 
the  concerns  of  hospitals  that  ventilator- 
assisted  patients  consiune  above 
average  resources. 

We  have  analyzed  data  using 
respiratory  failure  diagnosis  codes 
518.81.  518.82.  799.0,  and  799.1  and 
mechanical  ventilation  code  93.92. 
While  this  distinction  served  to  identify 
a  class  of  patients  within  MDC  4, 
respiratory  failure  was  not  coded  with 
enough  consistency  in  other  MDCs  to  be 
reliable.  However,  ws  appreciate  the 
suggestion  and  will  examine  this 
possibihty  as  one  component  of  our 
continuing  analysis. 

d  Multiple  Significant  Trauma.  The 
DRG  classification  system  has  received 
considerable  criticism  because  there  are 
no  DRGs  designed  for  multiple  trauma 
cases.  There  Is  an  MDC  for  injuries, 
poisoning,  and  toxic  effects  of  drugs 
(MDC  21)  that  contains  several  surgical 
DRGs  for  injuries  and  three  medical 
DRGs  for  multiple  trauma.  However, 
most  injury  and  trauma  cases  group  to 
one  of  die  other  MDGs  based  on  the 
body  system  affected  by  the  principal 
diagnosis.  Multiple  trauma  cases  tend  to 
be  extremely  resource  intensive  and  to 
incur  long  lengths  of  stay.  Because  these 
cases  are  assigned  to  DRGs  based  on 
principal  diagnosis,  they  are  included  in 
DRGs  with  other  generally  less 
expensive  cases  and,  thus,  tend  to 
receive  Medicare  payments  that  are  far 
less  than  the  cost  of  treating  the  case. 

We  proposed  to  create  a  new  MDC  24 
(Multiple  Significant  Trauma)  with  three 
surgical  DRGs  (DRG  484  through  486) 
and  one  medical  DRG  (DRG  487)  to 
classify  multiple  significant  trauma 
cases.  We  proposed  to  assign  these 
cases  to  DRGs  484  through  487  after 
assigiunent  of  cases  to  bone  marrow 
and  liver  transplant  and  tracheostomy 
DRGs  and  before  cases  are  assigned  to 
the  current  MDCs.  Patients  with  a 
principal  diagnosis  of  trauma  (diagnosis 
codes  800.00-904.9;  910.0-929.9,  and 
950.0-959.9)  group  to  a  multiple  trauma 
MDC  if  at  least  two  significant  trauma 
diagnosis  codes  from  two  different  body 
site  calogoiies  are  reported  as  eidier 
principal  or  secondary  diagnoses.  We 
proposed  to  recognize  ei^t  different 
body  site  categories:  head,  chest 
abdomen,  kidney,  urinary,  pelvis  and 
spine,  upper  limb,  and  lower  limb. 

Based  on  HCFA  data  analysis,  die 
following  DRG  groupings  were  proposed 
for  multiple  significant  trauma: 

DRG  484    Craniotomy  for  Multiple 

Significant  Taoma 
DRG  488    Hip,  Pernor  and  Limb 

Reattachment  Procedures  for  Multiple 

Significant  Trauma    ' 
DRG4B8    Other  OR  IVecedurea  for  Multiple 

Significant  Trauma 


DRG  487    Other  Multiple  Significant  Trauma 

As  proposed,  the  OR  procedures 
allowed  for  MDC  24  would  be  all  of  the 
OR  procedures  allowed  for  MDC  21  pius^ 
OR  procedure  codes  01.21,  (n.42, 01.5C     ^ 
Olit,  and  02.14.  If  an  OR  procedure  other 
than  one  of  these  is  performed,  the  case 
will  be  assigned  to  DRG  468  (Extensive 
OR  Procedure  Unrelated  to  Principal 
Diagnosis),  DRG  476  (Prostatic  OR 
Procedure  Unrelated  to  Principal 
Diagnosis),  or  DRG  477  (Non-Extensive 
OR  Procedure  Unrelated  to  Principal 
Diagnosis).  We  proposed  that  multiple 
significant  trauma  cases  with  no  OR 
procedure  would  group  to  DRG  487. 

For  purposes  of  clarity  and  to  lessen 
confusion  concerning  the  DRGs  to  which 
multiple  trauma  cases  group,  we 
proposed  to  revise  the  titles  of  the 
current  DRGs  444, 445,  and  446  (Multiple 
Trauma)  in  MDC  21  to  Traumatic  Injury. 

We  received  many  comments 
supporting  and  approving  our  proposed 
multiple  significant  trauma  DRGs.  All  of 
the  comments  received  regarding 
multiple  significant  trauma  included  a 
favorable  statement  We  did,  however, 
receive  several  suggestions  on  ways  to 
improve  these  DRGs. 

Comment:  Commenters  recommended 
that  we  consider  creating  a  new  DRG  to 
describe  multiple  injuries  within  one 
anatomic  area.  These  commenters 
observed  that  multiple  injuries  occur 
both  within  a  single  body  area  as  well 
as  in  two  or  more  body  sites,  and  that 
these  patients  consume  more  resources 
than  those  with  single  organ  injuries 
within  the  same  anatomic  area.  As  the 
proposed  DRGs  do  not  address  multiple 
organ  injury  within  one  body  system,  an 
additional  DRG  indicating  multiple 
significant  injuries  within  one  body  site 
was  recommended. 

Response:  Patients  group  to  MDC  24 
with  a  principal  diagnosis  of  trauma 
(diagnosis  codes  800.0O-904.9. 9iaO- 
929.9,  and  950.0-059.9)  and  at  least  two 
significant  trauma  diagnosis  codes 
(either  as  principal  or  secondary)  from 
different  body  site  categories.  The  eight 
different  body  site  categories  and 
diagnosis  codes  associated  Mrith  each 
'  category  are  set  forth  in  Table  6h  of  the 
addendum  to  this  final  rule. 
Operationally,  this  classification  groups 
patients  to  MI)C  24  if  they  have  a 
principal  diagnosis  of  significant  trauma 
from  one  body  site  and  a  secondary 
significant  trauma  bom  another  body 
site  or  a  principal  diagnosis  of  trauma 
that  is  not  on  one  of  £e  body  site 
significant  trauma  lists  and  two 
secondary  diagnoses  of  significant 
trauma  from  different  body  sites. 

HCFA  data  analysis  for  these  multiple 
tratuna  cases  substantiated  the  New 


York  study  results:  These  cases  did  in 
fact  consume  more  resources  than  other 
cases  in  the  DRGs  to  which  they  group 
under  current  classification.  Variation 
was  reduced,  as  measured  by  the 
coefficient  of  variation  (the  standard 
deviation  divided  by  the  mean),  thus 
increasing  homogeneify.  The  creation  of 
these  DRGs  reduces  the  variance  both  in 
the  new  DRGs  and  in  the  DRGs  fiom 
which  these  cases  were  drawn.  To  date, 
the  Medicare  data  have  not  supported 
the  development  of  similar  DRGs  for 
multiple  trauma  to  a  single  body  site. 
The  reduction  in  variabUify  in  the  cases 
remaining  in  the  original  DRGs  to  which 
trauma  cases  have  been  previously 
grouped  was  significant  enough  to  be 
considered  sufficient  improvement  at 
this  time. 

We  «vill  be  evaluating  the 
performance  of  the  multiple  traimia 
DRGs.  As  one  component  of  this 
analysis,  we  will  examine  the  relative 
resources  required  for  multiple  trauma 
to  a  single  body  site. 

Comment:  Two  comments  were 
received  concerning  emergency  room 
care  and  trauma  payment  Both 
observed  that  trauma  diagnoses  and 
treatment  are  often  buried  in  nontrauma 
DRGs  where  the  emergency  care 
component  of  frauma  resource 
consumption  is  pborly  recognized.  These 
commenters  in(^cated  the  emergency 
room  component  of  trauma  resource 
consumption  merited  recognition. 

Response:  DRG  weights  are  calibrated 
based  on  charges  submitted  on 
Medicare  claims.  If  a  beneficiary 
receives  emergency  room  services  and  is 
subsequently  admitted  as  an  inpatient 
before  midnlglit  of  the  following  day,  the 
emergency  room  services  are  covered 
under  part  A  and  the  charges  are 
included  on  the  inpatient  bill.  To  the 
extent  that  emergency  room  charges  are 
entered  on  the  inpatient  bill,  they  are 
part  of  total  charges  and  included  in 
establishing  die  weight  for  the  relevant 
DRGs.  Given  the  traumatic  nature  of  die 
cases  that  will  be  assigned  to  MDC  24, 
we  would  anticipate  that  most  if  not  all 
would  be  emergency  admissions. 

Comment  We  received  several 
comments  with  recommendations  that 
related  to  specific  proposed  DRGs  for 
multiple  trauma.  O^e  commenter 
observed  Uiat  the  New  York  State 
multiple  significant  trauma  DRGs  have 
two  medical  DRGs  as  compared  to  the 
one  medical  DRG  being  proposed  for 
Medicare. 

Aesponse.' When  we  analyzed 
Medicare  data  using  the  New  York 
modeL  we  found  that  die  two  New  Yoik 
medical  DRGs  for  Head.  Chest  and 
Lower  Limb  Diagnoses  of  Multiple 
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Significant  Trauma  and  Other  DiagnoMt 
of  Multiple  Sipiificant  Trauma  were 
similar  in  terms  of  length  of  stay  and 
charges  for  the  Medicare  population. 
Clinically,  there  was  no  reason  to 
maintain  separate  groups.  Therefore,  the 
decision  was  made  to  fona  only  raie 
medical  DRG,  DRG  487  (Other  Multiple 
Significant  Trauma). 

Another  difference  between  die 
HCFA  Multiple  Significant  Trauma 
DRGs  and  the  New  York  model  is  in  the 
sequencing  for  patients  with  multiple 
significant  trauma  that  require  a 
tracheostomy.  The  New  York  Grouper 
assigns  these  cases  to  the  Multiple 
Significant  Trauma  DRGs.  Under  the 
Medicare  GROUPER,  these  cases  will  be 
assigned  to  the  Tracheostomy  DRGs  482 
and  483  rather  than  the  Multiple 
Significant  Trauma  DRGs.  The  net  effect 
of  this  difference  is  to  reduce  the  range 
of  variance  in  the  charges  and  length  of 
stay  in  the  Medicare  Significant  Multiple 
Trauma  cases,  since  the  typical 
tracheostomy  case  requires  greater 
resources  than  the  typical  nmltiple 
trauma  case. 

Comment  HCFA  should  broaden  DRG 

484  (Craniotomy  for  Multiple  Significant 
Trauma)  to  include  l^ultiple  Significant 
Trauma  with  Significant  Head  Injury, 
with  or  without  Craniotomy."  as  only  a 
fraction  of  multiple-injured  patients  with 
head  injuries  undergo  a  craniotomy. 

Response:  We  wiu  be  cognizant  of  the 
classification  concerns  expressed  by  the 
commenter  as  we  evaluate  the 
performance  of  the  multiple  significant 
trauma  DRGs.  For  FY  1991.  head  injury 
cases  without  craniotomy  will  group  to 
DRG  486  (Other  OR  Procedures  for 
Multiple  Sgnificant  Trauma),  or  to  DRG 
487  (Other  Multiple  Significant  Trauma) 
if  no  defined  multiple  trauma  procedure 
is  performed.  If  fiiture  data  analysis 
reveals  that  these  cases  have  charges 
and  lengths  of  stay  that  more  nearly 
pattern  those  of  cases  in  DRG  484 
(Craniotomy  f(^  Multiple  Significant 
Trauma)  than  the  cases  in  the  DRGs  to 
which  they  are  assigned,  we  will 
consider  this  recommendations.  Initial 
analysis  prior  to  proposing  the  new 
DRGs  indicated  diat  Uie  New  York 
model  served  to  improve  homogeneity 
for  multiple  trauma  cases.  The 
performance  of  these  DRGs  in  the  next  2 
years  may  indicate  that  further 
modifications  are  necessary. 

Comment  One  commenter  suggested 
that  DRG  485  (Hip.  Femur,  and  Umb 
Reattachment  Procedures  for  Multiple 
Significant  Trauma)  should  be  redefined 
to  specify  just  hip  replacement  as  this  is 
the  most  common  procedure andfemur 
and  limb  reattachment  procedures  are 
rare.  Another  commenter  stated  DRG 

485  should  be  redefined  into  two 


separate  INlGs,  "Hip  and  Femur 
Procedures  for  Multiple  Significant 
Traama",  and  "Limb  Reattachment 
Procedures  for  Multiple  Significant 
lYauma".  limb  reattachment  procedures 
being  rare  and  hip  and  femur  procedures 
more  common  in  the  elderly. 

Response:  We  are  aware  that  limb 
reattachment  procedures  are  rare. 
However,  they  resemble  most  closely 
other  diagnoses  within  DRG  485  (Hip, 
Femur,  and  Limb  Reattachment 
Procedures  for  Midtiple  Significant 
Trauma).  Of  the  cases  grouping  to 
proposed  DRG  485,  88  percent  are  for 
hip  and  femur  except  major  joint 
procedures.  Whenever  possible,  we 
prefer  to  group  patients  that  are  similar 
clinically  and  in  terms  of  resource 
consumption,  rather  than  create  a 
number  of  separate  DRGs  containing 
relatively  few  cases.  Our  analysis  does 
not  support  a  DRG  to  include  only  limb 
reattachment  and  femur  procedures.  In 
addition,  our  analysis  indicates  that 
these  cases  are  similarin  charges  and 
length  of  stay  to  the  hip  procedure  cases 
that  group  to  DRG  485. 

We  do  agree,  however,  diat  the  title  of 
DRG  485  lacks  clarity.  Therefore,  we  are* 
changing  the  title  to  "Limb 
Reattachment,  Hip  and  Femur 
Procedines  for  Multiple  Significant 
Trauma." 

Comment  In  die  interest  of  clarity, 
one  commenter  suggested  that  the  tide 
of  DRG  487  (Other  Multiple  Significant 
Trauma)  be  revised  to  read  "Other 
Significant  Trauma  Not  Requiring 
Operation". 

Response:  DRGs,  insofar  as  possible, 
are  labelled  succinctly  and  cleariy.  We 
attempt  to  convey  as  much  information 
in  the  tide  as  is  necessary  to  understand 
the  classification  without  including  all 
the  detailed  information  necessary  to 
assign  s  case  to  that  DRG.  Sometimes  it 
is  necessary  to  distinguish  between 
DRGs  by  including  more  detail.  This  is 
the  case  with,  for  example,  DRG  51, 
Salivary  Gland  Procedures  except 
Sialoadenectomy.  The  most  common 
distinction  between  DRGs  are  age  and 
presence  of  CCs.  We  do  not  feel  it  is 
necessary  to  define  DRG  487  as  Other 
Significant  Trauma  Not  Requiring 
Operation  since  the  original  tide  (Other 
Significant  Trauma)  is  adequate  to 
describe  the  basis  for  what  will  be 
included  in  that  classification. 

Comment  One  commenter  believes 
that  the  diagnoses  assigned  to  the 
various  body  sites  for  purposes  of  the 
multiple  trauma  DRGs  should  be 
revised.  This  commenter  maintains  s 
data  base  on  multiple  trauma  cases  that 
he  has  offered  to  share  with  us. 

Response:  The  data  we  used  in 
anal^'zing  the  revised  DRGs  are  the  FY 


1988  MEDPAR  data,  whidi  are  the  most    - 
recent  complete  data  we  have  available. 
Hospitals  Bad  other  interested  parties 
collect  data  for  a  variety  of  purposes 
and  subjects.  HCFA  makes  use  of  many 
of  these  sources  in  the  course  of 
evaluation  and  analysis,  and  we  intend 
to  explore  other  analyses  of  trauma 
cases  as  part  of  our  on-going  effort  to 
improve  the  DRG  classification  system. 
However,  we  note  that,  for  policy 
decision-making,  we  use  intemal  data 
sources  based  only  on  Medicare 
discharges.  Thus,  we  ensure,  and 
assimie  responsibility  for,  data 
consistency  and  accuracy  and 
appropriateness  of  the  DRGs  and 
relative  weights  for  the  Medicare 
population. 

Comment  Among  the  comments 
received  regarding  Multiple  Significant 
Trauma  were  several  references  to  the 
use  of  Medicare  DRG  grouping  methods 
by  other  payere  for  non-Medicare 
patient  populations.  Commentera  were 
concerned  that  Medicare  DRGs  serve  as 
models  for  other  payere  and  populations 
and  that  HCFA  must  be  cognizant  of  this 
fact  One  commenter  recommended  that 
we  qualify  or  withdraw  our  statement 
that  the  proposed  categories  are 
"homogeneous"  and  "would  improve 
payments  under  other  insurance 
programs  diat  have  adopted  the 
Medicare  I^G  classification  system." 
(55  FR  19431.) 

Response:  HCFA  is  well  aware  that 
its  DRG  classification  system  serves  as 
a  model  for  other  reimbursement  groups 
and  routinely  cautions  other  payers  that 
our  DRG  weights  and  groupings  are 
based  on  Medicare  patient  data  and 
may  not  be  appropriate  for  other  classes 
of  patients.  However,  in  the  case  of  the 
Multiple  Significant  Trauma  DRGs, 
these  were  modeled  after  New  York  , 
Multiple  Significant  Trauma  DRGs, 
which  is  an  all-payer  system.  Therefore.  , 
this  classification  methodology  has 
abeady  demonstrated  improvements 
under  other  insurance  programs.  Using 
MEDPAR  data,  we  measured  variance 
within  and  between  the  DRGs,  both 
prior  to  mutiple  trauma  groupings  and 
after  assigning  cases  based  on  the 
proposed  DRGs.  The  classification 
system  for  multiple  significant  trauma       "^ 
served  to  reduce  variance;  therefore, 
establishing  the  DRGs  for  Multiple 
Significant  Trauma  results  in  more  ,, 

homogeneous  grouping  of  Medicare  v    **''- 
patients. 

Comment:  One  commenter  stated  that 
the  averaging  process  used  to  create 
DRG  weights' poorly  serves  the  bi-modal 
and  tri-modal  distribution  of  many 
trauma  patient  populations,  and 
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prejudices  those  trauma  centere  that 
treat  the  most  severely  injured  patients. 

Response:  While  it  is  true  that  the 
averaging  system  could  potentially 
present  difficulties  for  hospitals  who 
systematically  treat  more  severely  ill 
patients  and  not  an  average  mix  of 
patients,  there  is  no  empirical  evidence 
to  document  that  this  problem  is  more 
unique  to  the  multiple  significant  trauma 
DRGs  dian  oUier  DRGs. 

Comment  One  commenter  raised 
questions  regarding  the  logic  and 
consistency  of  the  procedures  assigned 
to  the  three  significant  multiple  trauma 
DRGs  484, 485,  and  486.  This  commenter 
questioned  why  some  craniotomy 
procedures  group  to  DRG  484  and  some 
hip,  femur,  and  limb  procedures  group  to 
DRG  485  while  other  craniotomy 
procedures  as  well  ss  other  hip,  limb, 
and  femur  procedures  will  be  assigned 
to  DRG  486.  This  commenter  was 
concerned  that  DRG  486  consists  of 
disparate  procedures,  resulting  in  s  lack 
of  statistical  and  clinical  homogeneity 
within  that  DRG. 

Response:  As  noted  above,  the 
multiple  significant  trauma  DRGs 
proposed  by  HCFA  are  modeled  on  the 
New  York  State  DRGs;  we  relied  to  an 
extent  on  the  data  analysis  conducted 
by  3M/HIS  for  New  York  in  forming  our 
decision  for  assigning  cases  to  multiple 
trauma  DRGs.  The  New  York 
classification  of  cases  followed  the 
guidelines  provided  by  the  Condensed 
Abbreviated  Injiuy  Scaling  (CAIS)  chart, 
which  has  proven  valuable  for 
prospective  clinical  injury  scoring.  Early 
prospective  clinical  injury  scoring  is  a 
process  whereby  an  objective  measure 
of  the  severity  of  a  patient's  injuries 
starts  to  be  fonnulated  soon  after 
admission.  As  more  information 
becomes  available,  a  definitive  injury 
severity  score  is  calculated.  Use  of  this 
scale  permits  grouping  trauma  cases  by 
level  of  severity  and  by  body  site. 
.  The  assignment  of  certain  craniotomy 
procedures  to  DRG  484,  while  othera 
went  to  DRG  486,  was  determined  by 
the  similarity  of  resource  intensity  and 
clinical  severity  judged  by  our  medical 
consultants  and  the  CAIS  chart 
assignment  by  level  of  severity.  The  high 
cost,  service-intense  craniotomy 
procediues  were  assigned  to  DRG  484, 
which  has  the  highest  weight  of  the 
multiple  significant  trauma  DRGs.  While 
we  agree  that  the  procedures  assigned 
to  DRG  486  are  not  anatomically  similar, 
they  do  resemble  each  other  in  terms  of 
measures  of  resource  consumption  and 
in  levels  of  severity.  This  is  true,  alsa 
for  the  Hip,  Femur  and  Limb 
Reattachment  procedures  that  group  to 
eidier  DRG  485  or  466.  While  most  of  die 
hip  procedures  are  found  in  DRG  486. 


this  DRG  has  s  higher  weight  than  DRG 
485.  The  hip  procedures  assigned  to 
DRG  485  were  more  similar  in  charges 
and  level  of  severity  to  the  other 
procedures  found  in  that  DRG. 

We  plan  to  evaluate  the  assignment  of 
cases  to  the  multiple  significant  trauma 
DRGs  during  the  coming  2  yean.  We 
appreciate  the  comments  and  questions 
that  have  been  raised  in  regard  to  these 
cases  and  will  continue  to  examine  them 
in  our  analysis. 

e.  Human  Immunodeficiency  Virus 
(HIV)  Infections.  We  have  been 
evaluating  the  impact  on  the  Medicare 
population  of  the  increasing  number  of 
cases  with  human  immunodeficiency 
virus  (HTV)  infections  to  ensure  that 
payment  under  the  DRG  classification 
system  for  these  patients  is  appropriate. 

I  nv  infections  are  identified  by 
diagnosis  codes  042.0—042.9  (HIV 
infection  with  specified  conditions), 
043.0—043.9  (HIV  infection  causing 
other  specified  conditions),  and  044.0 — 
044.9  (Other  HIV  infection).  Currendy, 
cases  that  have  one  of  these  codes  as 
the  principal  diagnosis  are  assigned  to 
DRGs  398  or  399  (Reticuloendothelial 
and  Immunity  Disordera)  in  MDC 16 
(Diseases  and  Disordera  of  the  Blood 
and  Blood  Forming  Organs  and 
Immunological  Disordera). 

Our  analysis  of  FY  1987  and  FY  1988 
MEDPAR  data  showed  that  HIV- 
infected  patients  were  distributed 
across  a  number  of  DRGs  and  that  their 
costs  were  significanUy  higher  than 
other  patients  within  the  same  DRG.  In 
addition,  we  found  that  surgical  patients 
differed  noticeably  from  medical 
patients  in  terms  of  resource 
consumption  as  measured  by  total 
charges. 

Because  of  the  substantial  increase  in 
I  nv  infection  cases  and  our  analysis  of 
the  charge  data  for  these  cases,  we 
believe  diat  it  is  now  appropriate  to 
establish  separate  DRGs  for  HTV  cases. 
Based  on  our  analysis  of  FY  1989 
MEDPAR  data,  we  proposed  to  add  a 
new  MDC  25  (Human  Immunodeficiency 
Virus  Infections)  with  three  DRG 
categories  for  HIV-infected  patients. 
These  classifications  are  as  follows: 

DRG  488    HIV  with  Extensive  OR  Procedure 
DRG  489    HIV  with  Major  Related  Condition 
DRG  490    HIV  with  or  without  Other  Related 
Condition 

We  proposed  to  limit  the  HTV-related 
conditions  to  those  identified  by  the 
Centera  for  Disease  Control  (CDC). 
These  conditions,  which  were  originally 
set  fordi  in  CDC's  Official  Authorized 
Addendum  to  ICD-O-CM  (Revision  No. 
1)  effective  January  1. 1988,  are  listed  in 
Volume  1  in  the  "Includes  Only"  notes 


under  diagnosis  codes  042.0, 042.1. 042.2, 
043.1, 0434,  and  0444). 

We  proposed  to  assign  cases  to  MDC 
25  prior  to  the  current  MDC 
classifications,  but  after  cases  have 
been  grouped  to  the  liver  and  bone 
marrow  transplant,  tracheostomy,  or 
multiple  significant  trauma  DRGs. 

We  proposed  that  the  OR  procedures 
allowed  for  DRG  488  would  be  all  OR 
procedures  other  than  nonextensive  OR 
procedures.  Nonextensive  procedures 
are  those  OR  procedures  that  residt  in 
assigiunent  to  DRG  477  when  the 
procedure  is  unrelated  to  the  principal 
diagnosis.  (See  discussion  below  in 
section  III.B.6  of  this  preamble  regarding 
changes  to  DRG  477.)  We  proposed  that 
surgical  cases  with  only  a  nonextensive 
OR  procedure  and  medical  cases  would 
be  assigned  to  DRG  488  or  490  based  on 
the  mv-related  condition.  If  die  HTV- 
related  condition  involves  a  disease  or 
disorder  of  the  central  nervous  system,  a 
malignancy,  an  infection,  or  other  major 
related  condition,  we  proposed  to  assign 
the  case  to  DRG  489.  We  proposed  to 
assign  the  remaining  cases,  HTV 
infection  with  and  without  an  HTV- 
related  condition,  to  DRG  490. 

Comment  We  received  several 
comments  supporting  our  proposed 
DRGs  for  patients  widi  HIV  infection. 
While  the  majority  of  comments  were 
overwhelmingly  favorable,  one 
commenter  believes  that  we  have  not 
demonstrated  that  HTV  patients  could 
be  grouped  sufficiendy  well  for  payment 
purposes,  that  the  number  of  groups  is 
inadequate,  and  that  there  is  no 
category  for  children  with  HTV.  The 
commenter  stated  that  the 
appropriateness  of  categories  to  all  age 
patients  should  be  identified,  and  if  all 
age  groups  have  not  been  studied,  this 
should  be  acknowledged. 

One  other  commenter  referred  to  the 
inadequacy  of  three  DRG  groups  to 
accommodate  the  variable  diagnoses, 
treatments,  and  related  services 
presented  by  HIV  patients.  This 
commenter  referred  to  the  fact  that  New 
Yoric,  whose  classification  methodology 
served  as  a  model  for  many  of  our 
proposed  modifications  and  DRGs,  has 
12  HTV  DRG  categories.  The  limit  of 
three  is  felt  by  this  commenter  to  result 
in  inequitable  payments  to  hospitals  due 
to  the  significant  variance  in  the  costs 
for  the  cases  grouped  together. 

Response:  Our  evaluation  of  3  yeara 
of  data,  using  MEDPAR  FY  1987,  FY 
1988,  and  FY  1989  data,  documented  the 
need  for  and  feasibUity  of  DRGs  specific 
to  HTV  infection.  We  used  our  standard 
method  of  analysis,  basing  decisions  on 
statistical  findings  and  clinical 
cohesiveness.  To  the  extent  possible,  the 
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HTV  infection  ditdm«|et  were  ttodied 
and  determined  to  be  nnnageeble  at  an 
MDC.  The  iraoe  of  fatdmling  a  DRG  for 
children  withfflV  infection  it  not 
relevant  for  raeKlfcdicare  population. 
The  majority  (^  Medicare  benefidariet 
are  66  yean  of  age  or  older.  There  it  a 
Medicare  benefit  available  on  the  basit 
of  disability.  This,  however,  it  a  small 
group  with  an  even  nnatter  munber  of 
chik&en  represented.  While  there  are  an 
increasing  proportion  of  patients  under 
65  jrean  ot  age  wit)i  HTV  infections 
appearing  in  our  ^^I^AR  data,  the 
distribution  of  cases  by  age 
demonstrated  there  was  only  one 
patient  in  the  data  who  would  classify 
as  "child"  (16  years  of  age).  To  attempt 
age  category  designations  would  not  be 
feasible  on  the  basis  of  case  frequency 
in  the  MEDPAR  data.  We  note  that 
although  the  current  DRGs  include  some 
DRGs  specific  to  children  under  age  17. 
these  are  generally  low  volume  DRGs 
whose  we^ts  were  established  at  die 
outset  of  the  Kfedicare  program  based 
on  non-Medicare  data  from  Michigan 
and  Maryland  hospitals.  We  have  not 
supplemented  oar  MEDPAR  data  with 
updated  non-Medicare  data  since  die 
initial  weights  for  these  low  volume 
DRGs  were  established  nor  have  we 
estabbsbed  any  additional  low  volume 
DRGs.  Those  commenters  who  are 
interested  in  HIV  categories  related  to 
age  might  consider  the  New  York  State 
model 

New  Yori(  State  does  indeed  have  12 
HTV  DRGs  as  pointed  out  by  die 
commenter.  The  criteria  determining  the 
grouping,  after  principal  and  secondary 
diagnoses,  are  age  and  opioid  use.  We 
do  not  believe  that  either  of  these 
criteria  are  appropriate  to  the  Medicare 
population.  New  York  State  developed 
their  classification  methodology  to  serve 
an  all  payer  (except  Medicare),  system 
that  encompasses  all  age  groups.  The 
first  grouping  under  the  New  York 
method  selects  patients  under  29  years 
of  age,  the  second  selection  criterion  is 
neonatal  diagnosis,  thus  creating  two 
DRGs  fat  newborns.  Children  bom  with 
HIV  infections  will  go  to  one  of  these 
DRGs.  The  third  selection  is  based  on  a 
principal  diagnosis  of  HIV  infection  with 
a  principal  diagnosis  of  significant  HIV 
rdated  condition.  These  HIV  cases  are 
then  further  subdivided  based  on  age  (13 
years)  and  opioid  use.  The  objective  for 
New  York  was  to  be  able  to  identify 
HIV  infections  related  to  intravenous 
drug  use  and  patient  age.  The 
classification  system  determined  to  best 
fit  the  Medicare  population  was  the  one 
proposed,  representing  surgical  cases, 
cases  with  major  HFV -related 
conditions,  and  other  HIV  cases.  We 


recognize  diat  die  medical  HIV  URGt 
are  not  as  homogeneous  as  the  surgical 
DRG;  this  pattern  holdt  acrost  DRGi  in 
general.  We  will  be  monitoring  die 
performance  of  the  HIV  DRGs, 
evaluating  the  variance  within  and 
between  group*,  and  will  consider 
modificationt  as  diey  prove  necessary 
based  on  empirical  data  and  clinical 
judgment 

Comment-  PToPAC  agreed  that  die 
proposed  HTV  DRGs  are  an 
improvement  and  wdl  both  allow  diese 
cases  to  be  dearty  identified  and 
provide  a  mechanism  for 
accommodating  future  treatment 
changes.  However,  ProPAC  referred  to 
results  of  the  Conunitsion's  data 
analysis.  Using  FY  1967  and  FY  1988 
MH3PAR  data.  PnPAC  found  diat. 
among  cases  with  HTV  as  a  secondary 
diagnosis,  there  did  not  appear  to  be 
significant  payment  problems,  although 
cases  with  a  principal  diagnosis  of  HIV 
infection  appeared  to  be  more  cosUy 
and  underpaid  relative  to  other  cases  in 
the  DRGs  to  which  HTV  cases  were 
assigned  (DRGs  398  and  399). 

Response:  HCFA  data  analysis, 
preliminary  to  proposing  the 
development  of  DRGs  specific  to  HIV 
infections,  was  bated  on  FY  1989 
MEDPAR  data,  as  well  as  FYs  1987  and 
1988.  Some  of  our  findings  were  similar 
to  ProPAC's:  Cases  with  a  principal 
diagnosis  of  HIV  infection  incurred 
chwges  and  lengths  of  ttay  that  were, 
on  average,  higher  than  odier  cases  in 
the  same  DRGs.  However,  we  found  that 
cases  with  a  secondary  diagnosis  of  HIV 
infection  with  a  principal  diagnosis  from 
die  CDC  list  of  HlV-related  conditiont. 
on  average,  also  incurred  higher  charges 
than  other  cases  in  the  same  DRG. 
Although  this  difference  was  not  as 
significant  when  HIV  was  secondary, 
our  DRG  classification  decisions  are 
based  on  clinical  as  well  as  empirical 
data.  Our  medical  experts  evaluated  the 
HIV  infection  cases  both  as  principal 
and  as  secondary  diagnoses  and  beUeve 
these  cases  would  be  best  served  by 
creating  DRGs  for  all  HIV  cases 
regardless  of  the  sequencing  of  the 
diagnoses.  However,  if  HTV  infection  is 
reported  as  the  secondary  diagnosis,  the 
case  wiU  be  assigned  to  one  of  the  HTV 
DRGs  only  if  the  principal  diagnosis  is 
on  the  CDC  list  of  HIV-related 
conditions. 

Comment-  One  commenter  expressed 
concern  that  HIV  cases  might  receive 
less  payment  in  DRG  489  or  490  as 
opposed  to  the  DRGs  that  recognize  the 
extensive  surgical  procedures  performed 
with  many  of  these  cases.  Another 
commenter  objected  to  the  creation  of  a 
surgical  split  for  HTV  cases  since  most 


major  operating  procedures  performed 
for  HIV  cases  are  not  related  to  the  HIV 
illness  and  a  principal  diagnosis 
unrelated  to  HTV  is  usually  indicated 

Response:  MDC  25  cases  with 
extensive  surgery  will  not  be  assigned  to 
DRG  489  or  49a  but  will  be  assigned  to 
DRG  488,  with  a  weight  of  4.1296.  An 
examination  of  the  surgical  DRGs  to 
which  these  patients  would  be  grouped 
in  the  abaence  of  the  new  groupings 
shows  that  the  volume  of  HIV  surgical 
cases  are  fivm  DRGs  that  are  weighted 
significantly  lower  than  DRG  488. 
Nonextensive  procedures  performed  on 
HTV  patients  that  would  have  grouped 
to  DRG  477  will  be  assigned  to  DRG  489 
or  490,  depending  on  the  presence  of  a 
major  HIV-related  condition. 

As  for  the  case  of  surgical  procedures 
for  patients  with  a  principal  diagnosis 
unrelated  to  HIV  infection,  these  cases 
will  be  classified  on  the  basis  of  the 
principal  diagnosis  and  will  not  be 
considered  HTV  infections  ar  HIV- 
related  diagnoses.  Patieim  with  a 
principal  diagnosis  of  IW^  infection,  or  a 
secondary  diagnosis  omIV  infection 
with  a  (Mindpal  diagnosis  of  an  HIV- 
related  conditicm  wh^juuieEwent  an 
extensive  surgical  procedure,  although 
smaller  in  number,  were  found  to  have 
substantially  higher  charges  than 
patients  receiving  medical  treatment 
only. 

Comment:  We  received  a  few 
comments  that  indicated  confusion  as  to 
the  grouping  and  sequencing  of  HIV 
infections  and  HTV-related  conditions. 
ProPAC  commented  on  the  assignment 
of  cases  to  MDC  25  diat  have  an  HIV- 
related  diagnosis  code  on  the  "includes 
only"  fist  of  die  reported  HIV  code, 
stating  that  cases  should  group  to  MDC 
25  wi&  HIV  infection  diagnosis  codes  of 
042.9. 043  A  044.9  as  well.  Another 
commenter  questioned  whether  for 
assignment  of  cases  to  DRGs  488. 48a 
and  4ga  die  HIV  hifection  code  (042.0 
through  044.9)  should  be  sequenced  in 
either  principud  or  secondary  diagnosis 
positions  on  the  bill,  and  whether  major 
or  other  related  diagnoses  could  be 
either  principal  or  secondary  diagnoses. 
One  commenter  found  it  difficult  to 
comment  on  the  proposed  HTV  DRGs,  as 
specific  instructions  on  how  the  cases 
would  be  grouped  were  not  available. 

Response:  In  response  to  ProPACs 
concern  about  assigning  cases  to  MDC 
25  without  regard  to  whether  it  is  on  the 
"includes  only"  list  of  the  reported  HIV 
code  and  to  also  assign  cases  that  have 
HIV  codes  of  042.9,  043.9  and  044.9  to 
MDC  25,  we  believe  that  clarification  is 
necessary'  to  understand  the  assignment 
of  cases  and  the  role  of  the  "includes 
only"  HIV-related  conditions.  The 
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diagnoses  codes  that  have  been 
approved  by  CDC  as  HIV-related 
condidont  are  foond  fai  Volume  One. 
Intemadonal  Clattification  of  Diseases, 
under  the  diagnosis  codes  tAZO.  042.1. 
042.2. 043.0,  043.1. 043.3.  and  044.0.  We 
did  not  intend  for  DRG  grouping 
purposes,  diat  only  these  HIV  codes 
(042.0,  042.1, 042Z  043X),  043.1, 043.3, 
and  044.0)  would  be  considered.  The 
HTV  DRGt  accept  cases  with  a  diagnosis 
code  of  042  through  044,  including  all 
fourth  digit  categories,  when  one  of 
these  code*  is  principal  diagnosis,  or 
when  one  of  these  coda*  i*  secondary 
with  an  HIV-related  condition  (as 
approved  by  CDC)  as  principal 
diagnosis. 

In  answer  to  the  questions  concerning 
placement  of  the  code*  on  the  bill,  the 
HTV  infection  code  (042.0-044.9)  may  be 
sequenced  in  either  the  principal  or 
secondary  diagnosis  positions.  Coders 
should  continue  to  follow  existing 
coding  guidelines,  coding  as  principal 
the  diagnosis  that,  after  study,  has  been 
estabbshed  as  the  condition  that 
occasioned  admission  to  the  hospital 
Secondary  diagnoses  associated  with 
the  current  hospital  stay  are  defined  as 
those  conditions  that  coexist  at  the  time 
of  admission,  diat  develop  subsequendy, 
or  that  affect  the  treatment  received  or 
the  length  of  stay,  or  both.  Diagnose* 
that  relate  to  an  earlier  episode  that 
have  no  bearing  on  the  current  hospital 
stay  are  not  to  be  included  For  DRG 
grouping  purposes,  the  HIV-related 
diagnosis  may  be  either  principal  or 
secondary  diagnoses,  as  appropriate  by 
coding  definition. 

The  grouping  of  cases  with  HTV 
infections  is  as  follows: 

DRG  488— Principal  dia^iosis  of  042J0- 
044.9  or  secondary  diagnosis  of  042.0-044.9 
widi  a  principal  (Hagnosis  of  an  HIV-related 
condition,  and  an  extensive  operating  room 
procedure. 

DRG  489— Principal  diagnosis  of  042.0- 
044.S  and  a  secondary  diagnosis  of  a  major 
HIV-related  condition  or  a  principal 
diagnosis  of  a  major  HIV-related  condition 
and  a  secondary  diagnocis  of  042.0-044a. 

DRG  490— Prindpal  diagnosis  of  042i>- 
044.9  and  eitiier  a  secondary  diagnosis  of  a 
nonmajor  HIV-related  condition  or  no  HIV- 
related  secondary  diagnosis,  or  a  secondary 
diagnosis  of  042.0-044  J  and  a  principal 
diagnosis  of  a  nonmajor  HTV-related 
condition. 

The  HIV-related  conditions  and  their 
designation  as  major  or  nonmajor  are 
listed  in  table  6i  of  the  Addendum  of 
this  final  rule.  We  believe  that  this  table 
coupled  widi  the  above  description 
should  be  sufficient  direction  to  allow 
grouping  of  these  cases. 

Comment  Several  commenters 
recommended  further  consideration  of 
CC  conditions  related  to  HIV  infections. 


One  commenter  recommended  that 
HCFA  continue  research  on  HIV 
infection  classification,  giving  particular 
cootideratioa  to  a  CC  hierarchy. 
Another  suggested  the  New  York  model 
using  HIV  cases  with  suisery  as  a  major 
CC  while  another  suggested  that  ORG 
490  be  qilit  into  two  separate  DRGt: 
One  for  HIV  infection  with  CC  and  one 
for  HIV  infection  widwut  CC. 

Response:  We  are  conducting  a 
thorough  evaluation  of  several  methods 
of  measuring  severity  of  illness, 
including  methods  using  CCt  as  proxy 
measures  of  severity.  Among  the 
measures  under  considerations  are  the 
Yale  Refined  DRG  Study  and  die  New 
York  State  methodology,  both  of  which 
use  CCs  to  form  distinctions  between 
DRGs.  Yale  formed  DRG  groups  bated 
on  CCs  that  represent  different  levels  of 
resource  use;  New  York  created  major, 
catastrophic  CCs  that  apply  across  all 
DRGs.  We  are  also  evaluating  our 
existing  CC  structure  to  determine  what, 
if  any.  modifications  would  improve 
homogeneity  within  DRGs,  serve  as 
measures  of  severity,  and  enhance  our 
ability  to  predict  resource  consumption. 

One  component  of  our  continuing 
evaluation  of  DRG  performance,  vnll 
contain  analysis  of  the  necessity  and 
feasibility  of  further  breaks  in  the  HIV 
DRGs,  including  DRG  490  with  and 
widiout  CCt. 

Comment  We  received  two  requests 
to  expand  die  list  of  HTV-related 
conditions  that  would  be  considered  for 
assignment  to  the  proposed  HIV  DRGs 
as  principal  diagnosis  when  HTV 
infection  was  secondary.  These 
commenters  suggested  that  there  are 
other  tignificant  diagnoaet,  such  as 
circulatory  and  cardiac  conditions, 
gastrointestinal  conditions,  or  other 
conditions  that  may  co-exist  with  HIV. 
adding  significandy  to  the  cost  of  care. 
Another  mentioned  that  NeW  York 
recognized  additional  diagnoses  not 
designated  by  CDC 

Response:  In  the  proposed  rule,  we 
noted  diat  CDC  was  reviewing  its  list  of 
HTV-related  conditions  and  might  make 
some  revisions.  We  also  stated  that  if 
time  permitted  we  would  include  any 
changes  in  die  final  GROUPER  for  FY 
1991.  At  this  time,  the  National  Center 
for  Healdi  Statistics  (NCHS),  CDC  U 
evaluating  the  current  listing  of  HTV- 
related  conditions,  die  New  York  list  of 
HIV-related  conditions,  and  other 
diagnoses  that,  in  their  experience, 
increase  service  intensity  in  association 
widi  mV  infection.  Any  HIV-related 
conditions  diat  NCHS,  CDC 
recommends  for  inclusion  in  Volume 
One  and  Volume  Two.  International 
Classification  of  Diseases,  will  be 
presented  at  die  December  1990  meeting 


of  the  ICD-O-CM  Coordination  and 
Maintenance  Committte.  Quettiont  and 
comments  concerning  HIV-related 
conditions  may  be  directed  to: 
Sue  Meads,  RJLA,  Co-Chairpersoa. 
ICD-O-CM  Coordination  and 
Maintenance  Committee.  National 
Center  for  Health  Statittici.  room 
9-58, 6525  Belcrest  Road  Hyatttville. 
Maryland  20782. 

If  additional  conditiont  are  authorized 
as  HIV-related  die  HCFA  list  vrill  be 
expanded  to  mclude  them  m  FY  1982. 
We  are  working  closely  with  NCHS. 
CDC  to  enture  that  our  clattification 
scheme  it  at  current  and  indutive-at 
possible. 

3.  MDC  5:  Diseases  and  Disorders  of  the 
Circulatory  System 

Noting  the  classification  and 
sequencing  problems  that  have 
developed  in  MDC  5,  we  proposed  to 
revise  the  logic  of  MDC  5  to  return  to  a 
clinical  partitioning  more  like  die 
original  FY  1984  partitioning.  The 
reporting  of  extracorporeal  circulation 
or  bypass  pumps  in  open  heart  surgery 
was  not  required  until  we  revised  the 
DRGs  in  FY  1986,  in  part,  to  overcome 
our  inability  to  distinguish  open  from 
closed  angioplasty  procedures,  all  of 
which  were,  at  diat  time,  reported  under 
procedure  code  36J).  That  is,  DRG*  103 
through  108  included  by  definition 
procedure*  diat  were  generally 
performed  with  the  pumps,  and  DRGs 
109  through  112  included  diose  that  were 
generally  not  performed  with  one.  Now 
that  there  are  distinct  codes  for  open 
and  closed  angioplasty  procedures,  we 
proposed  to  eliminate  the  requirement  to 
code  the  pump  (code  39.61)  in  order  to 
be  assigned  to  DRG  108  and  reassign  the 
codes  in  that  DRG  that  are  generally  not 
considered  to  require  the  pump.  Where 
this  distinction  is  not  clear,  we  have 
made  the  classification  based  on  clinical 
coherence  and  resource  utilization.  We 
also  proposed  to  create  a  new  DRG  112 
that  includes  percutaneous 
cardiovascidar  procedures  (that  is, 
percutaneous  transluminal  coronary    . 
angioplasty  (FTCA)  (codes  36.01,  36.02, 
and  38.05).  cardiac  electrophysiologic 
(EP)  stimulation  and  recording  studies 
(code  37.26),  and  cardiac  mapping  (code 
37.27)). 

Based  on  consultation  with  our 
medical  advisors,  we  proposed  to 
reclassify  the  procedures  currently 
assigned  to  DRGs  108  through  112  as 
follows: 

•  Cardiothoracic  procedures. 

•  Major  cardiovascular  procedures. 

•  Other  vascular  procedures. 

•  Percutaneous  cardiovascular 
procedures. 
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Based  on  clinical  and  diarge  data 
review,  we  proposed  tliat  tlie  major 
cardiovascdar  and  otlier  vascular 
procedure  groups  be  split  on  tlie  basis  of 
CCs.  We  also  considered  whetlier  a 
more  clinically  coherent  group  would  be 
formed  by  splitting  the  cardiothoracic 
procedures  on  the  basis  of  whether  or 
not  cardiac  catheterization  was 
performed  in  the  same  operation. 
However,  no  signiHcant  difference  was 
found  between  the  two  categories. 
Therefore,  we  did  not  propose  a  split 

The  resulting  DRGs  are  quite  similar 
to  those  in  MDC  5  in  the  original 
GROUPER  (FY  1984  and  FY  1985)  with 
the  addition  of  the  separate  DRG  for 
percutaneous  procedures  and 
classincation  changes  based  upon  ICD- 
9-CM  code  categories  introduced  since 
FY  198a 

The  proposed  revision  did  not  change 
the  logic  in  DRGs  104  through  107  and 
DRGs  113  through  145.  except  in  the 
surgical  hierarchy  for  MDC  5.  which  is 
described  below.  We  have  removed 
mention  of  the  pump  from  all  DRG  tides. 
We  also  proposed  a  code  assignment 
correction  for  DRGs  115  and  121,  as 
described  in  section  III.B.S  of  this 
preamble,  below. 

In  order  to  accommodate  the  changes, 
we  proposed  to  delete  DRG  109  and  add 
two  new  DRGs  (478  and  479).  In 
addition,  we  proposed  to  assign 
thoracoabdominal  aortic  aneurysm 
repair  (TAAA)  to  DRG  108  when  both  of 
the  following  procedures  are  performed 
during  the  same  operation. 

38.44— Resection  of  vessel  with  replacement 

aorta,  abdominal 
38.45— Resection  of  vessel  with  replacement. 

thoracic  vesseL 

Cases  involving  a  single  resection 
procedure  would  be  reassigned  to 
proposed  DRG  110  and  111.  This 
procedure  code  category  was  revised 
effective  October  1. 1988  to  add  a  "Code 
also"  note  to  require  both  codes  if  the 
procedure  involved  the  thoracic  vessel 
and  the  abdominal  aorta.  The  "Code 
also"  ICD-9-CM  convention  in  the 
Tabular  List  requires  that  all  procedures 
be  coded  when  they  represent 
components  of  a  procedure  that  are 
accomplished  at  the  same  time,  and  no 
common  classification  for  the 
combination  exists. 

The  revised  DRGs  and  their  titles  are 
as  follows: 


ORG 


DRG 


104 
106 


Detcription 


109 

107 

108 
10ft 
110 
111 
112 
478 
479 


Dnoiplion 


Coronaiy  Bypesa  urtlh  Caniac  Catheteiiza- 

■on. 
Coronary  Bypass  wittxxit  CanSac  Catfwteri- 

zallon. 
OlharCanflottwracic  Procedures. 
No  longar  vaRd 

Maiorv^Cardtovaacuiar  Procedures  with  CC 
Major  Cardnvaacular  ProcadurM  ivHhoui  CC. 
Parcutanaous  Cardtovaacular  Procedures. 
Ottiar  Vascular  Procaduraa  iMh  CC. 
Olhar  Vaacular  Procaduraa  without  CC 


Based  on  our  proposed  changes  and 
preliminary  recalibration  of  the  DRGs. 
we  proposed  the  following  surgical 
hierarchy  for  MDC  5.  (For  a  detailed 
discussion  of  surgical  hierarchy,  see 
section  ULB.e  below.) 


ORG 

103 

Heart  Transplant 

104  and  105 

Cardiac  Vdva  Procedures. 

108 

Othar  Cardtothoradc  Procedures. 

106  and  107 

Coronary  Bypasa. 

110  and  111 

IMajor  Cardwvaacular  Procedures. 

llSandlie 

Parmanent  Cardiac  Pacemaitar  Irn- 

piant 

113 

Amputation  for  Circulatory  System 

Oisordars  Except  Upper  Unb  and 

Toe. 

478«id479 

Other  Vascular  Procedures. 

112 

Parcutanaous  Cardiovascular  Proca- 

duraa. 

117  and  118 

Cardtoc  Pacemaker  Revision.    - 

114 

Upper  IMrto  and  Toe  Amputation  tor 

Circulatofy  System  Oisordars. 

119 

Vain  Ugation  and  Stripping. 

120 

Other  Circuiatory  Sy^m  OR  Proca- 

duraa 

Caniac  Valve  Prooodwaa  with  Cvdac  Cath- 


Card|ac  Valve  Prooadurea  without  Cardtac 
Catheterization. 


Comment  The  majority  of  comments 
that  we  received  on  the  proposed 
revision  of  this  MDC  were  favorable. 
ProPAC  stated  that  it  had  not  had  the 
opportunity  to  evaluate  the  proposed 
changes,  but  they  appeared  to  provide 
more  accurate  grouping  and  payment 
Representatives  of  a  major  teaching 
hospital  and  a  hospital  association 
noted  that  the  proposed  reclassification 
of  the  thoracoabdominal  aortic 
aneurysm  repair  (TAAA)  to  the  new 
DRG  108  would  substantially  improve 
the  treatment  of  TAAA  repair  under  the 
prospective  payment  system.  They 
recommended  that  we  retain  this  change 
in  the  final  rule. 

A  national  organization  representing 
children's  hosptials  also  approved  of  &e 
logic  but  requested  that  we  provide  a 
more  detailed  presentation  of  the 
procedures  that  would  be  assigned  to 
each  new  DRG.  In  addition,  they 
suggested  that  HCFA  consider  whether 
a  different  set  of  names  might  be 
appropriate  for  DRGs  108 .  lia  and  111. 

Response:  We  regret  the  omission  of 
complete  listings  of  the  reassigned 
procedtue  codes  for  MDC  5.  since  this 
made  the  review  of  the  changes  slightly 


more  time  consiuning  than  it  needed  to 
be.  In  this  final  rule,  we  have  included  a 
complete  description  of  the  procedure 
codes  included  in  each  of  the  revised 
DRGs.  (See  Table  6j  in  the  addendum  to 
this  final  rule.) 

One  code  assignment  was  changed 
based  upon  informadon  provided  by  the 
staff  of  American  Hospital  Association's 
(AHA's)  Coding  Clinic  for  ICD-9-CM. 
We  had  proposed  assigning  procedure 
code  36.09  (Other  specified  removal  of 
coronary  artery  obstruction)  to  the 
revised  DRG's  110  and  111.  Major 
Cardiovascidar  Procedures.  The  AHA 
staff,  citing  coding  advice  provided  in 
the  Coding  Clinic  for  ICD-9-CM  (Second 
quarter  1990),  noted  that,  effective  for 
discharges  on  or  after  April  1, 1990, 
coders  are  to  use  36.09  for  coronary 
artery  atherectomy,  a  percutaneous 
procedure.  Thus,  we  are  revising  the 
assignment  of  this  code  to  DRG  112, 
Percutaneous  Cardiovascular 
Procedures.  The  ICD-9-CM 
Coordination  and  Maintenance 
Committee  presented  proposals  for  new 
procedure  codes  for  coronary 
atherectomy  and  angioplasty  with 
placement  of  stent  at  the  April  23. 1990 
meeting.  Final  recommendations  on  the 
codes  with  not  be  made  until  the 
meeting  in  the  Spring  of  1991.  In  the 
interim,  we  believe  tiiat  DRG  112  is  the 
most  appropriate  DRG  assignment  for 
procedure  code  36.09.  Comments  or 
requests  for  information  about  the 
proposed  ICD-0-<IM  procedure  codes 
should  be  directed  to: 

Ms.  Patricia  E.  Brooks.  Co-Chairperson, 
ICD-9-CM  Coordination  and 
Maintenance  Conunittee.  HCFA 
Office  of  Coverage  Policy,  room  401 
East  Hi^  Rise  Building,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

The  commenter  who  requested  a 
change  in  the  names  assigned  to  the 
revised  DRGs  108, 110.  and  111  did  not 
offer  alternatives.  We  believe  that  each 
of  the  proposed  tides  is  an  accurate, 
clear,  and  concise  description  of  the 
procedures  assigned  to  that  DRG. 
Therefore,  absent  any  specific  suggested 
changes,  we  intend  to  retain  them  as  the 
final  tides. 

Comment:  Representatives  of  two 
vascular  surgery  societies  requested  that 
the  changes  to  the  DRGs  in  MDC  5  not 
be  implemented  as  proposed.  They 
estimate  that  most  patients  undergoing 
nonaortic  vascular  operations  require 
them  for  treatment  of  limb  ischemia. 
Based  on  reviews  of  hospital  data  for 
these  surgeries,  these  commenters  have 
determined  that  between  53  and  96 
percent  of  the  patients  require  these 
operations  for  treatment  of  limb 
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threatening  ischemia.  The  proposed 
reclassificatioQ  of  tiie  Bonaortic 
vascular  procednres  to  DRGs  478  and 
479  (Other  Vascular  Procedures)  will 
resuH  in  ■  31  to  36  percent  reduction  in 
payment  to  hotpit^.  They  believe  that 
this  reduction  will  virtually  eliminate 
the  payment  improvement  that  these 
high  cost  cases  had  realized  under  the 
revised  outlier  policy  that  was  effective 
November  1, 1988.  (See  53  FR  38502.) 

The  commenters  also  expressed 
concern  that  the  1CD-9-CM  codes  for 
the  procedures  and  operations  required 
in  vascular  patients  do  not  reflect 
current  practices.  For  example, 
procedure  code  39.29  (Other  (peripheral) 
vascular  shimt  and  bypass.  NEC)  is  the 
only  procedure  code  that  can  be  used 
for  tl^  many  and  often  complex  major 
arterial  reconstructions  in  the  lower 
extremity  that  are  performed  for  limb 
salvage.  The  commenters  beUeve  that  it 
may  be  appropriate  to  include  some  of 
the  simpler  lower  extremity  arterial 
reconstructions,  especially  those 
perftMined  for  intermittent  claudication 
(rest  pain),  in  a  new  DRG  with  a  lower  , 
relative  weight  However,  they  beUeve 
that  it  is  inappropriate  to  make  such  an 
assignment  for  those  cases  where  the 
lower  extremity  arterial  reconstruction 
is  a  complex  one  performed  for  limb 
threatening  ischemia  (that  is,  for 
gangrene,  a  nonheaLit\g  ischemic  ulcer, 
or  severe  ischemic  claudication).  The 
commenters  offered  to  participate  in  an 
evaluation  of  the  IC0-9-CM  codes  to 
develop  a  dearer  reflection  of  the 
diversity  needed  in  diagnosis  and 
procedure  codes  to  describe  these 
vascular  patients. 

Response:  We  regret  that  we  cannot 
provide  any  immediate  relief  to  the 
conunenters  who  expressed  concern 
over  the  new  vascular  DRGs.  We  have 
reviewed  the  clinical  basis  of  the  new 
DRG  assigiunents  widi  our  medical  staff 
and  our  conclusion  is  that  the  vascular 
procedures  included  in  the  new  DRGs 
478  and  479  are  clinically  similar.  In 
addition,  the  lower  extremity  arterial 
reconstruction  cases,  as  a  group,  are 
more  like  the  cases  assigned  to  DRGs 
478  and  479  than  the  cases  that  remain 
in  DRGs  110  and  111.  The  resulting 
groups  have  relatively  low  variation  in 
charges  based  on  the  most  recent  data 
available.  1 1 

The  only  distincti<)n  we  can  make 
between  the  more  coinplex  limb  salvage 
surgery  and  simpler  bypass  operations 
using  the  current  ICD-9-CM  procedure 
codes  is  a  breakdown  based  on  the 
presence  or  absence  of  CCs.  However, 
there  are  not  enough  of  the  complex 
limb  salvage  cases  in  the  over  65.000 
cases  classified  in  DRG  478  to  maintain 


the  relative  wei^t  that  these  cases  had 
when  they  were  classified  with  the  other 
cases  in  tihe  existing  DRGs  110  and  111. 

We  note  that  the  lCD-»-CM 
Coordination  and  Maintenance 
Committee  has  undertaken  a  complete 
revision  of  chapter  Seven  of  Volume  3  of 
the  K3)-4-CM,  Operations  on  the 
Cardiovascular  System  (35-39).  Anyone 
who  wishes  to  provide  information  to  be 
used  in  this  review  or  who  has  data  or 
suggestions  to  provide  should  contact: 
Ms.  Patricia  E.  Brooks  (see  address 
above). 

Comment  The  manufacturer  of  the 
automatic  implanted  cardioverter 
defibrillator  (AICD)  system  currently 
available  recommended  that  AICD 
replacement  cases  should  be  moved 
from  DRG  120  (Other  Circulatory 
System  OR  Procedures)  and  be 
reassigned  to  their  o«vn  DRG  or  to  an 
existing  DRG  with  a  weight  of  at  least 
3.5897.  The  commenters  believe  that  this 
reassignment  is  necessary  to 
appropriately  pay  hospitals  for  the  cost 
of  providing  AJCD  replacements.  Since 
DRG  109  was  eliminated  in  the  proposed 
revision  of  MDC  5.  the  commenter 
suggests  that  AlCH}  cases  can  be 
assigned  to  that  DRG. 

The  commenter  has  commissioned 
three  separate  contractor  studies  in  the 
last  3  years  that  concluded  that  the 
average  standardized  charges  for  AICD 
replacement  cases  have  been 
consistendy  understated  in  the 
MEDPAR  file.  In  the  latest  stiidy,  die 
contractor  identified  all  cases  in  DRG 
120  with  procedure  code  37.98 
(Replacement  of  automatic 
cardioverter/defibrillator  pulse 
generator  only).  Based  on  a  siffvey  of 
physicians  and  hospitals  that  perform 
this  procedure  that  analyzed  the  485 
AlCU  replacement  cases  in  die  FY  1968 
MEDPAR  file,  the  conti^ctor  found 
that— 

•  58  percent  of  the  cases  were  from 
hospitals  that  had  never  purchased  an 
AICD  device,  which  implies  that  the 
ICD-9-CNHoding  shown  on  the  claim 
is  not  coWct;  and 

•  33  percent  of  the  cases  were  from 
hospitals  that  undercharged  or  never 
charged  for  the  device. 

We  also  received  a  large  number  of 
other  comments  from  physicians  who 
cited  the  AICD  study  and  agreed  witfi 
its  recommendations. 

Response:  In  the  September  1, 1989 
final  rule  (54  FR  36466),  in  response  to 
this  same  commenter,  we  ad<kd  the 
following  procedure  code  pairs  to  DRG 
104  and  105: 

•  37.95  (Implantation  of  automatic 
cardioverter/defibrillator  lead(s)  only) 
and 


•  37.96  (Implantation  of  automatic 
cardioverter/defibrillator  pulse 
generator  only). 

•  37.97  (Replacement  of  automatic 
cardioverter/defibrillator  leads(s) 
only)  and 

•  37.98  (Replacement  of  automatic 
cardioverter/defibrillator  pulse 
generator  only). 

However,  we  also  stated  that  based 
on  our  analysis  of  FY  1988  MEDPAR 
data,  we  believe  that  the  classification 
of  cases  with  replacement  or  insertion  of 
AICD  leads  or  pulse  generator  alone  to 
DRG  120  is  appropriate.  Our  analysis  of 
FY  1989  MEDPAR  data  continues  to 
support  this  decision.  The  FY  1989 
standardized  charge  for  the  DRG  is 
$14,857  compared  to  the  $15,000 
minimum  cost  estimated  in  the 
contractor's  study  for  an  AICD 
replacement  case  in  FY  1988  (based  on 
the  cost  of  the  device  and  a  2-day 
hospital  stay).  Even  allowing  for 
inflation,  the  estimated  cost  for  the 
replacement  cases  is  well  within  the 
variation  in  charges  for  DRG  120. 

The  commenter's  recommendation  to 
reassign  die  AICD  replacement  cases  to 
a  DRG  with  an  average  weight  of  3.5897 
is  based  on  an  imputed  weight  for  the 
AICD  replacement  cases  based  on  the 
cases  in  the  study  with  average  changes 
in  excess  of  $15,000  and  imputed 
charges  for  those  cases  in  which  the 
hospital  implanted  the  device  but 
underchaiiged  or  did  not  charge  for  die 
device.  The  inputed  charges  were  based 
on  the  cost  of  the  device  plus  a  14 
percent  markup.  We  do  not  believe  it  is 
appropriate  to  make  DRG  classification 
changes  using  imputed  charges  in  this 
manner.  We  can  only  assume  that  what 
the  hospital  submits  as  its  charges  on 
each  bill  are  in  fact  the  actual  total 
charges.  A  hospital  is  not  under  any 
obligation  to  show  charges  equal  to  or 
greater  than  its  costs  for  services. 

Finally,  we  share  the  commenter's 
concern  that  the  procedure  codes  for 
AICD  replacement  should  be  properly 
used.  In  the  September  1. 1989  final  rule, 
we  stated  that  we  would  furnish  the 
information  provided  by  the  commenter 
about  potential  improper  coding  to  die 
PROs  for  their  review.  We  are  currendy 
reviewing  the  PRO  claims  review 
history  to  determine  if  the  PROs  have 
identified  incorrect  DRG  assignment 
based  on  these  procedure  codes. 

Comment  A  commenter  stated  that  he 
believes  that  proper  guidelines  for  the 
coding  of  Holter  monitoring  with  AICD 
units  need  to  be  developed.  He  cited 
multiple  changes  in  the  coding  of  the 
procedure  in  recent  years  and  requested 
some  simplification  in  the  coding 
guidelines. 
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Response:  Holter  (cardiac)  monitoring 
is  ciirrently  referenced  in  Volume  3  of 
the  ICD-9-CM.  Index  to  Procedures,  to 
procedure  code  89.54  (ElectrographJc 
monitoring).  However,  at  its  pubUc 
meeting  on  July  26. 1990,  the  ia>-ft-CM 
Coordination  and  Maintenance 
Committee  proposed  a  new  code 
assignment  for  ambulatory  cardiac 
monitoring  (ACM).  This  code  would 
distinguish  between  analog  devices 
(Holter  monitors]  and  real-time  devices 
that  digitally  record  the  EKG  waveform. 
A  new  code  would  not  be  formally 
recommended  until  the  Spring  of  1991 
and,  if  approved,  would  not  be  effective 
until  October  1, 1991.  The  Committee 
welcomes  comment  and  infonnation  on 
these  code  proposals.  Interested  parties 
may  obtain  copies  of  the  minutes  of 
these  meetings  and  offer  comments  to 
Patricia  Brooks  (see  address  above). 

Comment-  One  commenter  wanted  to 
know  where  patients  who  have 
coronary'  ariery  bypass  surgery 
(procedures  codes  36.10  throuj^  3ai9) 
extracorporeal  circulation  (procedure 
code  39.61),  and  the  insertion  of  an 
intraaortic  balloon  pump  (procedure 
code  37.61)  will  be  classified  under  the 
new  DRGs.  The  commenter  states  that 
these  patients  would  currently  be 
assigned  to  DRG 108.  He  noted  that,  in 
his  experience,  patients  who  have  an 
intraaortic  balloon  pump  are  extremely 
sick,  very  costly,  and  have  a  high 
mortality  rate. 

Response:  Procedure  code  37.61 
(Implant  of  pulsation  balloon)  will  be 
assigned  to  DRGs  110  and  111,  Major 
Cardiovascular  Procedures.  However,  if 
the  procedures  listed  by  the  commenter 
are  coded  on  the  bill,  it  would  result  in 
the  assignment  of  the  case  to  DRG  107, 
Coronary  Bypass  without  Cardiac 
Catheterization,  since  DRGs  106  and  107 
are  ranked  above  DRGs  110  and  111  in 
the  surgical  hierachy  for  MDC  S. 

4.  Reassignment  of  Patients  with 
GuiUain-Barre  Syndrome 

Guillain-Barre  syndrome  (Diagnosis 
code  357.0)  is  a  postinfectious 
poiyn«:urupalhy  in  which  severely 
aUected  patients  may  require 
ventilatoiy  assistance  and  long 
intensive-care  stays.  Until  now. 
Guillain-Barre  syndrome  discharges 
have  been  assigned  to  DRGs  18  fuid  19 
(Cranial  and  Peripheral  Nerve 
Disorders).  In  both  its  March  1, 1989  and 
March  1. 1990  reports.  ProPAC 
recommended  assigning  Guillain-Barre 
syndrome  cases  to  either  DRG  20 
(^4ervous  System  Infection  Except  Viral 
Meningitis)  or  DRG  34  (Other  Disorders 
of  Nervous  ^stem  With  CC)  or  to  a  new 
DRG  as  more  appropriate  in  terms  of 
resource  consiunption.  ProPAC  further 


recommends  that  GuiUain-Barre  patients 
who  receive  a  tracheostomy  would  be 
most  appropriately  classified  with  other 
tracheostomy  patients. 

We  examined  this  issue  as  part  of  our 
ongoing  DRG  refinement  analysis.  Our 
analysis  confirms  the  finding  that  the 
average  resource  use  associated  with 
Guillain-Barre  syndrome  cases  is  higher 
than  the  average  resource  use  for  cases 
in  DRGs  18  and  19.  We  further  evaluated 
DRGs  20  and  34  to  determine  which 
DRG  would  be  most  appropriate  for 
Guillain-Barre  syndrome  patients. 
Evaluation  of  clinical  coherence  by  our 
medical  consultants  supports  the 
assignment  of  Guillain-Barre  syndrome 
cases  to  DRG  20.  Analysis  indicates  that 
the  highest  costs  incurred  by  the 
Guillain-Barre  syndrome  patients  were 
those  with  tracheostomies.  We  proposed 
to  assign  all  tracheostomy  cases  to  one 
of  two  new  DRGs  as  discussed  above  in 
section  013.2  of  this  preamble. 
Therefore,  we  believe  that  assigning  the 
remaining  Guillain-Barre  syndrome 
cases  to  DRG  20  is  also  appropriate  in 
terms  of  resource  consumption.  Thus. 
we  proposed  to  move  Guillain-Barre 
syndrome  cases  fi*om  DRGs  18  and  19  to 
DRG  20. 

Comment  We  received  only  two 
comments  on  our  proposal  to  move 
Guillain-Barre  syndrome  from  DRGs  18 
and  19  to  DRG  20.  ProPAC  approved  the 
change  and  acknowledged  the  move  as 
addressing  a  long-standing  concern  of 
the  Commission.  The  other  comment 
stated  that  although  the  proposed  move 
would  increase  payment  for  Guillain- 
Barre  syndrome  cases,  payment  would 
still  be  inadequate  compared  with  the 
cost  involved  in  treating  these  patients. 

Response:  In  response  to 
recommendations  fit>m  ProPAC  we  did 
a  thorough  analysis  of  the  cases  with  a 
diagnosis  of  GuiUain-Barre,  evaluating 
the  impact  of  these  cases  in  DRGs  18, 19, 
20,  and  34.  Since  our  results 
corroborated  the  finds  of  ProPAC 
analysis,  we  endorsed  the  proposed 
change  and  included  it  in  our  changes 
for  FY  1991. 

We  will  contiBue  to  monitor  the 
experience  of  Guillain-Barre  cases  under 
DRG  20.  If  the  charges  of  those  cases 
cause  high  variatiun  and  exceed  the 
average  charge  significantly,  further 
considerations  will  be  undertaken.  We 
note  that  under  the  prospective 
payment  system.  Medicare  does  not  pay 
for  the  costs  involved  in  the  treatment  of 
any  one  case.  Rather,  we  pay  based  on 
an  averaging  process,  as  each  DRG 
contains  a  range  of  patient  costs  and 
lengths  of  stay.  Given  a  normal 
distribution,  most  cases  will  incur  costs 
close  to  the  average,  with  some  cases 


costing  less  and  some' costing  more. 
Moreover,  the  prospective  payment 
system  payment  does  not  include  capital 
and  other  pass-through  costs,  llierefore, 
an  accurate  comparison  cannot  be  made 
between  a  hospital's  charges  for  a  case 
and  the  Medicare  DRG  payment  in  order 
to  determine  the  amount  that  the 
payment  exceeded  or  fell  short  of  the 
cost  of  treating  that  case. 

5.  Hypertensive  Heart  and  Renal 
Disease. 

In  the  past,  a  number  of  individuals 
have  questioned  the  assignment  of  the 
following  diagnosis  codes: 
404.01 — Hypertensive  heart  and  renal 

disease,  malignant,  with  congestive 

heart  failure 
404.03 — Hypertensive  heart  and  renal 

disease,  malignant  with  congestive 

heart  failure  and  renal  failure 
404.11 — Hjrpertensive  heart  and  renal 

disease,  benign,  with  congestive  heart 

failure 
404.13 — Hypertensive  heart  and  renal 

disease,  benign,  with  congestive  heart 

failure  and  renal  failure 
404.01 — ^Hypertensive  heart  and  renal 

disease,  unspecified,  with  congestive 

heart  failure 
404.93 — Hypertensive  heart  and  renal 

disease,  unspecified,  with  congestive 

heart  failure  and  renal  failure 

These  diagnoses  are  currently 
assigned  to  DRG  124  (Circulatory 
Disorder  Except  AMI,  With  Cardiac 
Catheterization  and  Complex  Diagnosis) 
and  DRG  127  (Heart  Failure  and  Shock). 
The  commenters  believed  that  these 
codes  should  also  be  assigned  to  DRG 
115  (Permanent  Cardiac  Pacemaker 
Implant  With  AMI,  Heart  Failure  of 
Shock)  because  patients  with  these 
conditions  are  potential  candidates  for 
pacemakers.  We  agree  and  proposed  the 
additional  assignment  of  these  codes  to 
DRG  115.  We  also  proposed  to  add  these 
codes  to  DRG  121  (Circulatory  Disorders 
with  AMI  and  Cardiac  Vascular 
Compkcatjon,  Discharged  Alive) 
because  they  describe  clinical 
conditions  that  are  comparable  to  other 
conditions  that  are  considered 
cardiovascular  complications  already 
included  in  DRG  121  (for  example, 
congestive  heart  failure  (code  428.0)). 
We  received  no  comments  on  these 
changes  and  are  adopting  them  as 
proposed. 

6.  Surgical  Hierarchies 

Some  inpatient  hospital  stays  entail 
multiple  suii^cal  prooBdures.  each  one 
of  which,  occurring  by  itself,  could  result 
in  assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
particular  principal  diagnosis  is 
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assigned.  It  is  therefore  necessary  to 
have  a  decision  rule  by  which  these 
cases  are  assigned  to  a  single  DRG.  The 
surgical  hierarchy,  an  ordering  of 
surgical  classes  from  most  to  least 
resource  intensive,  performs  that 
function.  Its  application  ensures  that 
cases  involving  multiple  surgical 
procedures  are  assigned  to  the  DRG 
associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource 
intensity  of  surgical  classes  can  shift  as 
a  function  of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MDC  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of  a 
single  DRG  or  more  than  one  DRG.  For 
example,  in  MDC  5,  the  surgical  class 
"heart  transplant"  consists  of  a  single 
DRG  and  the  class  "coronary  bypass" 
consists  of  two  DRCs.  Consequently,  in 
many  cases,  the  surreal  hierarchy  has 
an  impact  on  more  than  one  DRG.  The 
methodology  for  detetmining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3, 4,  and  5,  and 
that  the  weighting  factor  for  DRG  1  is 
higher  than  that  for  DRG  3.  but  the 
weights  for  DRGs  4  and  5  are  higher 
than  the  weight  for  DRG  2.  To  determine 
whether  surgical  class  A  should  be 
higher  or  lower  than  surgical  class  B  in 
the  surgical  hierarchy,  we  would  weight 
the  weighting  factor  of  each  DRG  by 
frequency  to  determine  average  resource 
consumption  for  the  siugical  class  and 
order  the  surgical  classes  from  that  with 
the  highest  to  that  with  the  lowest 
average  resource  utilization,  with  the 
exception  of  "other  OR  procedures"  as 
discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  of  the  available 
alternatives.  However,  given  that  the 
logic  underlying  the  surgical  hierarchy 
provides  that  the  GROUPER  searches 
for  procedures  that  sometimes  occur  in 
cases  involving  multiple  procedures,  this 
result  is  unavoidable. 

We  would  like  to  point  out 
notwithstanding  the  foregoing 
discussion,  that  there  are  a  few 
instances  where  a  surgical  class  with  a 
smaller  average  relative  weight  is 
ordered  above  a  surgical  class  with  a 
higher  average  relat  ve  weight  For   . 


example,  the  "other  OR  procedures" 
group  is  imiformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  in 
which  it  occurs  regardless  of  the  fact 
that  the  weighting  factor  for  the  DRG  or 
DRGs  in  that  surgical  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  OR 
procedures"  group  is  a  class  that  is  least 
likely  to  be  related  to  the  diagnoses  in 
the  MDC  but  are  occasionally  performed 
on  patients  with  those  diagnoses. 
Therefore,  these  procedures  should  only 
he  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
the  MDC  has  been  performed. 

A  second  example  occurs  when  the 
difference  between  the  two  average 
weights  for  two  surgical  classes  is  very 
small.  We  have  found  that  small 
differences  generally  do  not  warrant 
reordering  the  hierarchy  since,  by  virtue 
of  the  hierarchy  change,  the  weighting 
factors  are  likely  to  shift  such  that  the 
higher-ordered  surgical  class  has  a 
lower  average  weight  than  the  class 
ordered  below  it 

Based  on  the  preliminary  recalibration 
of  the  DRGs,  we  proposed  to  modify  the 
surgical  hierarchy  as  set  forth  below.  As 
discussed  below  in  section  III.C  of  this 
preamble,  the  final  recalibrated  weights 
are  somewhat  different  fivm  those 
proposed  since  they  are  based  on  more 
complete  data.  Consequently,  as 
described  below,  we  have  further 
revised  the  hierarchy  in  this  final  rule 
using  the  above  principles. 

a.  In  MDC  2,  we  proposed  to  reorder 
Extraocular  Procedures  Except  Orbit 
(DRGs  40  and  41)  above  Lens 
Procedures  with  or  without  Vitrectomy 
(DRG  39). 

b.  In  MDC  3,  We  proposed  to  reorder 
Cleft  Lip  and  Palate  Repair  (DRG  52) 
below  both  Myringotomy  with  Tube 
Insertion  (DRGs  61  and  62)  and  Mouth 
Procedures  (DRGs  168  and  160). 

c.  In  MDC  9,  we  proposed  to  reorder 
Skin,  Subcutaneous  Tissue  and  Breast 
Plastic  Procedures  (DRG  268)  above 
Perianal  and  Pilonidal  Procedures  (DRG 
287). 

d.  In  MDC  13,  we  proposed  to  reorder 
Female  Reproductive  System 
Reconstructive  Procedures  (DRG  356) 
below  both  Vagina,  Cervix  and  Vulva 
Procedures  (DRG  360)  and  Laparoscopy 
and  Incisional  Tubal  Interruption  (DRG 
361). 

We  received  two  comments  on  the 
proposed  surgical  hierarchy  changes 
concerning  KODCs  3  and  13. 

Comment-  One  commenter  pointed  out 
that  although  it  may  be  indicated  for  the 
Medicare  population,  the  proposed 
recordering  of  the  MDC  3  surgical 
hierarchy  to  place  Myringotomy  with 
Tube  InserticHi  (DRGs  01  and  62)  above 


Cleft  Lip  and  Palate  Repair  (DRG  52)  is 
not  indicated  for  the  pediatric 
population.  The  commenter  requested 
that  HCFA  not  implement  the  proposed 
change,  especiaDy  if  the  difference  in 
resource  use  for  the  Medicare 
population  is  only  rather  slight 

Response:  We  will  not  be  "" 

implementing  the  proposed  change  in 
die  MDC  3  surgical  hierarchy.  When  we 
tested  the  proposed  change  with  the 
revised  GROUPER  and  updated 
MEDPAR  data,  a  number  of  cases 
moved  frm  Cleft  Lip  and  Palate  Repair 
PRG  52)  to  Mouth  Procedures  (DRGs 
168  and  169)  and,  although  Cleft  Lip  and 
Palate  Repair  continued  to  have  lower 
average  charges,  the  difference  between 
the  three  surgical  classes  was 
insignificant.  Considering  the 
commenter's  request  and  the  small 
differences  in  average  charges,  we  have 
decided  not  to  change  their  order  in  the 
surgical  hierarchy.  As  noted  above,  we 
have  generally  found  that  small 
differences  in  average  charges  for 
surgical  cases  generally  do  not  warrant 
reordering  the  hierarchy.  However, 
based  on  the  final  recalibrated  weights, 
there  will  be  one  change  to  the  MDC  3 
surgical  hierarchy  that  was  not 
proposed;  Rhinoplasty  (DRG  56)  will  be 
reordered  above  Miscellaneous  Ear, 
Nose,  Mouth  and  Throat  Procedures 
(DRG  55).  This  change,  therefore,  will  be 
the  only  change  in  the  MDC  3  surgical 
hierarchy  for  FY  1991. 

Comment  One  commenter  objected  to 
the  proposed  change  in  the  MDC  13 
(Diseases  and  Disorders  of  the  Female 
Reproductive  System)  surgical  hierarchy 
that  would  move  Female  Reproductive 
System  Reconstructive  Procedures  (DRG 
356)  below  Vagina,  Cervix  and  Vulva 
Procedures  (DRG  360]  and  Laparoscopy 
and  Incisional  Tube  Interruption  (DRG 
361).  The  commenter  pointed  out  that  in 
his  State.  non-Medicare  cases  assigned 
to  DRG  356  have  a  mean  inlier  length  of 
stay  of  5.3  days  for  all  payers  in  1989 
compared  to  DRG  360  with  1.9  days  and 
DRG  361  with  2.0  days.  He  also  pointed 
out  that  the  case  volume  for  DRG  356  is 
greater  than  eidier  DRGs  360  or  361  for 
all  payers  and  that  Medicare  does  not 
cover  half  of  the  procedures  in  DRG  361. 
The  commenter  stated  that  this 
proposed  change  appears  to  violate  the 
criteria  for  establishing  surgical 
hierarchies  of  MDCs  indicated  in  the 
methodology  set  forth  in  the  proposed 
rule. 

Response:  The  surgical  hierarchies  are 
based  on  Medicare  bill  data  and  tailored 
for  the  Medicare  population.  The  FY 
1989  MEDPAR  cases  show  that  the 
average  length  of  stay  was  5.4  days  for 
DRG  36a  5.1  days  for  DRG  361.  and  *-9 
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days  for  cases  in  NIG  350.  Although 
Medicare  does  not  cover  most  of  the 
procedures  in  DRG  361.  the  data 
indicate  that  the  Medicare  patients  that 
are  assigned  to  DRG  361  require 
comparatively  more  resources  and  have 
a  longer  length  of  stay  than  the  non- 
Medicare  patients  assigned  to  DRG  361. 
The  suigiosl  hierarchy  for  MDC 13  was 
determined  using  the  methodology 
described  fai  die  May  9, 1990  proposed 
rule  and  above  in  this  final  rule.  The 
final  DRG  recatibration  showed  that 
DRCSSe,  with  an  awage  standardised 
charge  of  $4,129.  continues  to  be  less 
resource  bitensive  than  both  DRG  360 
($4,421)  and  DRG  361  ($4,700)  and  will 
therefore,  be  placed  below  them  in  the 
surgical  hinarchy.  We  note  that,  based 
on  the  complete  FY  1969  MEDPAR  file. 
DRG  361  is  now  ordered  above  DRG  36a 
The  final  MDC  13  surgical  hierarchy  will 
reorder  Laparoscopy  and  Incisional 
Tube  Interruption  (DRG  361)  above 
Vagina.  Cervix  and  Vulva  Procedures 
(DRG  360).  which  wiU  be  reordered 
above  Female  Reproductive  System 
Reconstructive  Procedures  (DRG  356). 
The  revised  surgical  hierarchy  for  MDC 
13  Is  as  foUowK 

Pelvic  BviMeratkn.  Radical  Hytterectomy 

and  Radieal  Vnlvectomy  (DRG  353) 
Uterina,  Adncxa  Procedures  (I»Ga  354, 355. 

357,356  and  3S0)' 
Laparoecopy  and  Indrional  Tubal 

btamptiofi  (DRG  361) 
Vagina,  Cervix  and  Vuhra  Proceduree  (DRG 

380) 
Female  Reprodocthre  Syetem  Recoaetnictive 

ftocaduiee  (TOG  356) 
DftC  Coniiation  *  Radio-implant  (DRGe  363 

and  364) 
Bndoecoiite  Tubal  intemiptfam  (DRG  362) 
Other  Female  Reproductive  Syetem  O  JL 

Procedwes  (DRG  369) 

fai  addition  ot  the  revisions  noted 
above,  a  more  complete  MEDPAR  file 
and  our  ability  to  test  the  proposed 
surgical  hiererdiy  changes  have 
indicated  that  we  need  to  make  a 
chai^  in  the  surgical  hierardiy  for 
MDC  8.  In  MDC  6,  we  will  reorder  Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
(DRG  231)  aboveSoft  Tissue  Procedures 
(DRGs  226  and  227)  and  Local  Excision 
and  Removal  of  Internal  Fixation 
Devices  of  Hip  and  Femur  (DRG  230). 

We  will  implement  in  final  the 
proposed  changes  to  the  MDC  2  and 
MDC  9  surgical  hierarchy  since  we 
received  no  comments  on  these  charges 
and  the  final  recalibrated  weights 
continue  to  support  them.  The  final 
MDC  5  surgical  hierarchy  is  set  forth 
above  in  section  IILB.3  of  this  preamble. 

In  addition  ot  the  surgical  hierarchy 
changes,  we  also  received  the  following 
comment  regarding  our  proposed  \,% 


ordering  of  liver,  bone  marrow,  and 
tracheostomy  cases. 

Comment  One  conunenter  was 
concerned  about  the  hierarchy  of  the 
new  DRGs  for  liver  transplants,  bone 
marrow  transplants,  and  tracheostomy 
cases,  comparing  this  hierarchy  to  the 
surgical  hierarchy,  which  orders 
procedures  bom  the  most  to  least 
resource  intensive.  However,  the 
commenter  noted  that  the  order  set  forth 
in  the  proposed  rule  did  not  follow  the 
order  as  assigned  by  the  weight  for  each 
of  the  proposed  DRGs.  Correct  ordering 
could  be  important  to  patients  having 
bone  or  liver  transplants  who  also 
require  a  tracheostomy.  The  commenter 
suggests  diat  a  patient  needing  both  a 
liver  transplant  and  tracheostomy 
should  group  to  DRG  460  because  liver 
transplants  are  relatively  more  costly 
than  tracheostomies,  and  thus,  have  a 
higher  weight.  However,  a  patient 
requiring  a  bone  marrow  transplant  and 
a  tracheostomy  should  be  assigned  to 
DRG  483,  because  tracheostomies  are 
relatively  more  costly  than  bone  marrow 
transplants  as  indicated  by  the  higher 
weight  for  DRG  483.  The  conmienter 
recommends  revising  the  hierarchy  as 
follows: 

DRG  480    Uver  Transplant 

DRG  483    Tracheostomy  Except  for 

Mouth.  Larynx  or  Pharynx  Disorder 
DRG  481    Bone  Marrow  Transplant 
DRG  482    Tracheostomy  with  Mouth. 

Larynx  or  I%arynx  Disorder 

Response:  We  agree  with  the 
conunenter  and  have  revised  the  order 
of  these  DRGs.  That  is,  caaes  involving 
multiple  procedures  in  DRGs  480 
through  483  will  be  assigned  to  Ibe 
hi^st-weighted  appropriate  DRG.  This 
ensiues  that  the  most  costly  procedure 
performed  is  the  determinbig  factor  in 
DRG  classification. 

The  final  weights  for  the  new  DRGs 
are  as  follows: 


ono 

Weight 

oruiMn 

I5  9A45 

DR0JS1 

124485 

ORdMS 

3.2680 

DRQM3 

14J)S97 

Cases  will  be  assigned  in  order  of 
highest-wei^ted  DRG  to  lowest,  that  is. 
DRG  480. 483, 481,  and  482.  Therefore,  a 
patient  having  both  liver  transplant  and 
tracheostomy  procedures  performed  in 
the  stay  will  be  assigned  to  DRG  480, 
Liver  Transplant  Patients  having  both 
bone  marrow  transplant  and 
tracheostomy  procedures  for  other  than 
mouth,  larynx,  or  pharynx  disorders  will 
be  assigned  to  DRG  483,  since  the 
tracheostomy  procedure  is  more 


resource  inteiuive  than  the  bone 
marrow  transplant 

We  will  be  evaluating  the 
performance  of  these  DRGs  over  the 
next  2  years,  as  data  become  available. 
With  the  annual  recalibration.  the 
weights  assigned  to  these  DRGs  are 
subject  to  change  and  the  hierarchy  will 
be  reviewed  each  year  and  revised  if  the 
resource  requirements  increase  or 
decrease  for  any  one  of  these  DRGs 
relative  to  the  other  DRGs. 

7.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  and 
comorbidities  (CCs).  This  list  was 
developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  A 
substantial  CC  in  turn,  is  defined  as  a 
condition  that  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  cause  an  increase  in  length  of 
stay  by  at  least  one  day  for  at  least  75 
percent  of  the  patients. 

Based  upon  clinical  review  by  our 
medical  consultants  and  analysis  of  the 
FY  1989  MEDPAR  data,  we  proposed  to 
revise  the  list  of  diagnoses  that  are 
considered  to  be  CCs  as  follows: 

*  We  proposed  to  add  the  following 
diagnoses  to  the  CC  list* 

112i)— Candidiasis  of  mouth  Thrush 
357.0— Acute  infective  polyneuritis  Guillain- 
Barre  syndrome 

Each  of  these  diagnosis  codes  will  be 
considered  a  CC  for  any  principal 
diagnosis  not  shown  in  Table  6e. 
Additions  to  the  CC  Exclusion  List  (see 
below). 

•  We  proposed  to  delete  the  following 
diagnoses  from  the  CC  bst- 

349.0— Reaction  to  spinal  or  hmiber  puncture 
575.6— Choleeterolosis  of  gaUbladder 
575.6— Other  specified  disorders  of 

gaUbladder 
682.4— Other  cellulitis  and  abscess  of  hand. 

except  fingers  and  thumb 

Each  of  these  diagnoses  will  no  longer 
be  considered  a  CC  for  any  principal 
diagnosis. 

We  proposed  a  limited  revision  of  the 
CC  Exclusions  List  which  includes 
corrections  of  errors  in  the  existing  list 
addition  ot  a  number  of  excluded  CCs, 
and  the  deletion  of  a  niunber  of 
excluded  CCs.  These  proposed  changes 
are  being  made  in  accordance  with  the 
principles  established  when  we  created 
the  CC  Exclusions  List  hi  1987. 

Tables  6e  and  6f  in  section  IV  of  the 
addendum  to  the  proposed  rule 
contained  the  proposed  revisions  to  the 
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CC  Exclusions  List  that  would  be 
effective  for  discharges  occurring  on  or 
after  October  1, 1990i  Each  table  shows 
the  principal  diagnosis  with  proposed 
changes  to  the  excluded  CCs.  Each  of 
these  principal  dia^ioses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Bxclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis.  ^ 

CCs  that  are  added  to  the  list  are  in 
Table  de— Additions  to  the  CC 
Exclusions  List.  (The  indented  diagnoses 
were  recognized  by  the  GROUPER  as 
valid  CCs  for  the  asterisked  principal 
dia^osis  but  will  be  excluded  and  thus 
ignored  by  the  GROUPER  beginning 
with  discharges  on  or  after  October  1. 
1990.) 

CCs  that  are  deleted  fiom  the  list  are 
in  Table  6f— Deletions  from  the  CC 
Exclusions  List  (Exoept  for  those 
diagnoses  that  are  to  be  excluded  from 
the  CC  list  as  described  above  (that  is, 
349.0.  575.6,  575.8,  and  682.4],  the 
indented  diagnoses  will  be  recognized 
as  valid  CCs  beginning  with  discharges 
on  or  after  October  1, 1990.) 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  may  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $64.95  and  on 
microfiche  for  $i&S0.  These  prices 
include  $3.00  for  shipping  and  handling. 
.A  request  for  the  FY  1988  CC  Exclusions 
List  (which  should  ioclude  the 
identification  accession  number,  ((PB) 
88-133970],  should  be  made  to  the 
following  address:  National  Technical 
Information  Service,  United  States 
Department  of  Commerce,  Springfield, 
Virginia  22161,  or  by  calling  (703)  487- 
4650. 

Users  should  be  aware  of  the  fact  that 
both  of  the  previous  revisions  to  the 
Exclusion  List  (Tabfe  6d  and  6e  of  the 
September  30, 1988  final  rule  and  Tables 
6f  and  6g  of  the  September  1, 1989  final 
rule]  and  those  in  Tables  6e  and  6f  of 
this  document  must  be  incorporated  into 
the  list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1, 1990.  (We  do  not  intend  to 
update  the  Usting  available  from  NTIS  to 
reflect  these  or  any  future  revisions.) 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  ciurent  CC  Exclusions  List, 
is  available  bom  3M/HIS.  3M/HIS, 
under  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 
The  current  DRG  Definitions  Manual, 
Seventh  Revision  is  available  for 
$195.0a  which  bichides  $15.00  for 


shipping  and  handling.  The  Seventh 
Revision  of  this  manual  yuMth  includes 
the  dianges  in  this  document  may  be 
obtained  by  writing  to  the  following 
address:  3M/HIS,  100  Barnes  Road. 
Wallingford.  Connecticut  06492.  or  by 
caUing  (203)  949-0303. 

Comment:  We  received  several 
comments  regarding  our  proposed 
deletions  from  the  CC  list.  While  two  of 
the  conunenters  supported  our  proposal 
one  commenter  objected  to  the  deletion 
of  these  diagnoses  as  CCs,  most . 
specifically  to  the  deletion  of  other 
cellutitis  and  abscess  of  hand,  except 
fingers  and  thumb  (diagnosis  code 
682.4).  In  the  commenter's  experience, 
all  of  these  diagnoses  require  additional 
treatment  testing,  and  observation  and 
meet  the  requirements  of  the  HCFA 
definition  for  CCs  (that  is,  a  secondary 
condition,  which  when  present  with  a 
specific  principal  diagnosis,  increases 
the  length  of  stay  by  at  least  one  day  in 
at  least  75  percent  of  the  cases). 
According  to  this  commenter,  cellulitis 
and  abscess  of  the  hand  often  require 
surgical  debridement  or  antibiotics,  or 
both.  Since  other  anatomical  locations 
with  cellulitis  continue  to  be  CCs,  this 
/Conunenter  believes  that  the  hand 
should  also  remain  a  CC. 

Another  comment  was  received 
protesting  the  elimination  of  reaction  to 
spinal  or  lumbar  puncture  (diagnosis 
code  349.0]  as  a  CC.  This  commenter  is 
convinced  that  the  presence  of  this 
condition  almost  always  requires 
additional  days  of  stay  and  resource 
consumption. 

Response:  We  extensively  analyzed 
each  of  the  diagnoses  that  were 
proposed  for  deletion  from  the  CC  list 
For  each  DRG  pair  where  one  of  these 
diagnoses  is  frequently  reported  as  a 
secondary  diagnosis,  we  compared  the 
average  charges  per  case  for  cases  with 
that  diagnosis  reported  as  the  only  CC 
to  the  charges  per  case  for  cases  with  no 
CCs  and  for  cases  with  other  CCs 
besides  the  one  proposed  for  deletion. 
The  charges  for  the  specific  diagnoses 
that  we  proposed  to  delete  were 
consistently  lower  than  the  charges  for 
cases  within  the  same  DRG  with  other 
CC  conditions.  Comparing  DRG  charges 
with  and  without  CCs  to  the  chaiges  for 
these  diagnoses  indicated  that  the 
charges  were  more  similar  to  the  cases 
without  CCs  than  the  charges  of  the 
cases  with  other  CCs.  This  analysis  and 
result  held  true  for  diagnosis  code  682.4 
(Other  cellulitis  and  abscess  of  hand, 
except  fingers  and  thumb).  In  fact  our 
analysis  of  cases  in  DRGs  444  and  445 
(Multiple  Trauma]  and  DRGs  277  and 
278  (Cellulitis)  shows  that  cases 
assi^ed  to  DRGs  444  and  277  in  which 
682.4  is  the  only  CC  have  only  sli^tly 


highsr  average  charges  than  cases  with 
no  CCs  assigned  to  DRG  445  and  lower 
average  charges  than  cases  with  no  CC 
assigned  to  DRG  27& 

With  respect  to  diagnosis  code  349A 
a  similar  analysis  indicates  that  cases 
%vith  this  diagnosis  as  die  only  CC  had 
almost  identical  average  diarges  as 
cases  in  the  same  DRG  pair  with  no 
CCs. 

In  addition  to  our  data  analysis, 
HCFA  medical  consultants  reviewed  the 
diagnoses  for  clinical  significance  as  a 
comorbid  or  complicating  condition. 
Based  on  our  analysis  and  medical 
review,  we  are  making  no  changes  in  the 
proposed  list  of  diagnoses  to  be  deleted 
from  the  CC  list 

Comment  Several  commenters  sent 
extensive  lists  of  diagnoses  for 
consideration  as  CCs;  others  sent  lists  of 
conditions  to  be  considered  for 
exclusion  as  CCs  when  occurring  with 
certain  diagnoses. 

Response:  We  appreciate  these 
commenters  calling  our  attention  to 
additional  diagnoses  that  might  have  an 
impact  on  length  of  stay  or  charges. 
HCFA  analyzes  and  evaluates 
diagnoses  on  an  on-going  basis  to 
maintain  and  continuously  refine  the  CC 
list  and  the  additions  and  exclusions  to 
that  list  Those  codes  submitted  during 
this  comment  period  will  be  considered 
as  part  of  our  analysis  in  the  coming 
year.  Many  of  the  suggested  additions 
were  reviewed  this  year  and  were  found 
to  have  few  or  no  Medicare  cases  upon 
which  to  base  an  analysis  or  to  have  no 
impact  on  charges.  One  of  the  suggested 
diagnoses,  357.0  (Acute  infective 
polyneuritis  (Guillain-Barre  Syndrome)) 
was  included  in  the  proposed  rule  for 
addition  to  the  CC  list  and  will  be 
considered  a  CC  for  discharges  on  or 
after  October  1. 1990. 

&  Review  of  Procedure  Codes  in  DRGs 
468  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis)  in 
order  to  determine  whether,  in 
conjunction  with  certain  principal 
diagnoses,  there  were  certain 
procedures  performed  that  are  not 
currently  included  in  the  surgical 
hierarchy  for  the  MDC  in  which  the 
diagnosis  falls.  In  FY  1989,  this  review 
resulted  in  the  addition  of  DRG  476 
(Prostatic  OR  Procedure  Unrelated  to 
Principal  Diagnosis]  and  DRG  477  (Non- 
Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis).  For  a  detailed 
discussion  of  these  changes,  see  the 
September  30. 1986  final  rule  (53  HI 
38487). 
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Sine*  ORG  466  is  tnerved  for  those 
cases  in  wUch  none  of  the  OR 
prooedures  is  related  to  the  principal 
diagnosis,  it  is  intended  to  capture 
atypical  cases,  that  is,  those  cases  not 
occurring  with  sufficient  frequency  to 
represent  a  distinct  recopiizable  dinical 
group.  raCs  476  and  477  are  assigned  to 
spediic  subsets  of  these  cases.  DRG  476 
is  currently  assigned  to  those  discharges 
in  which  one  of  the  following  prostatic 
procedures  is  performed  aiui  it  is 
unrelated  to  the  principal  diagnosis: 
60.2— Traiuurethral  fnostatectomy 
60.61— Local  excision  of  lesion  of 

prostate 
6a69— Other  prostatectomy  NEC 
60.94 — Control  of  postoperative 

hemorrhage  of  prostate 

DRG  477  is  assigned  to  those 
discharges  in  whidi  the  only  procedure 
performed  is  a  nonextensive  procedure 
that  is  unrelated  to  the  principal 
diagnosis. 

In  Table  6c  in  section  IV  of  the 
addendum  to  the  September  30, 1988 
final  rule,  we  listed  the  ICD-9-CM 
procedure  codes  for  all  of  the 
proceduures  we  consider  nonextensive 
procedures  if  performed  with  an 
unrelated  principal  diagnosis.  These 
cases  are  grouped  in  DRG  477. 

We  annually  conduct  a  review  of 
procediues  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants  then 
identify  those  procedures  occurring  in 
conjunction  with  certain  diagnoses  with 
sufficient  frequency  to  justify  adding 
them  to  one  of  the  surgical  DRGs  for  the 
MDC  in  which  the  diagnosis  falls.  On 
the  basis  of  this  review,  we  did  not 
identify  any  changes  that  are  necessary; 
therefore,  we  did  not  propose  to  move 
any  procedures  from  DRGs  468  and  477 
to  one  of  the  surgical  DRGs. 

We  did,  however,  identify  some 
additional  procedure  codes  that  should 
be  added  to  DRG  476.  These  codes 
represent  prostatic  OR  procedures  that 
are  clinically  similar  to  the  four 
procedures  that  currently  group  to  DRG 
476  when  they  are  performed  on  patients 
admitted  for  unrelated  medical  reasons. 
Therefore,  we  proposed  to  assign  to 
DRG  476  those  discharges  in  which  one 
of  the  following  prostatic  procedures  is 
the  only  OR  procedure  performed  and  it 
is  unrelated  to  the  principal  diagnosis: 
60J>— Incision  of  prostate 
60.12— Open  biopsy  of  prostate 
60.1^— Biopsy  of  periprostatic  tissue 
60.16— Other  diagnostic  procedures  on 

prostatic  and  periproatatic  tissue 
60.93— Repair  of  prostate 
60.99— Other  operations  on  prostate 
NEC 


Wa  also  PSfviewed  die  list  of  OR 
procedures  that  produce  IMIG  468 
assignments  to  ascertain  if  any  of  those 
procedures  should  be  moved  to  the  Ust 
of  nonextensive  procedures  that 
produce  DRG  477  assignments.  Our 
medical  consultants  first  id«itified  the 
procedures  they  believed  were  clinically 
similar  to  those  nonextensive 
procedures  already  assigned  to  DRG 
477.  We  then  analyzed  the  charge  and 
length  of  stay  data  for  these  procedures 
to  ensure  that  the  discharges  associated 
with  the  procedures  are  more  similar  to 
the  discharges  that  ciurently  group  to 
DRG  477  than  to  the  discharges  that 
group  to  DRG  468. 

Except  for  one  series  of  procedures 
(that  is.  eye  procedures),  we  proposed  to 
add  to  the  list  of  nonextensive 
procedures  only  those  procedures  for 
which  we  had  an  adequate  number  of 
discharges  to  analyze  for  statistical 
homogeneity.  However,  we  proposed  to 
add  to  DRG  477  all  the  OR  procedures 
involving  the  eye  (procedure  codes  08.0 
through  16.99]  that  currently  group  to 
DRG  466  when  performed  in  association 
with  an  unrelated  principal  diagnosis. 
The  charge  and  length  of  stay  data  we 
analyzed  for  discharges  in  DRG  468 
include  some  of  these  eye  procedures 
and  the  data  show  that  those  discharges 
are  not  as  resource  intensive  as  other 
discharges  in  DRG  468  and  are.  in  fact, 
more  similar  to  discharges  in  DRG  477. 
Therefore,  we  believe  that  moving  ail  of 
the  eye  OR  procedures  to  the  list  of 
nonextensive  OR  procedures  would 
result  in  the  groupings  of  discharges  that 
are  more  homogenous  in  terms  of 
resource  use. 

In  Table  6g  in  section  IV  of  the 
addendum  to  this  final  rule,  we  have 
listed  the  additional  procedure  codes 
that  we  consider  nonextensive 
procedures  if  performed  with  an 
unrelated  principal  diagnosis.  These 
cases  will  group  to  DRG  477  instead  of 
DRG  468  beginning  with  discharges  on 
or  after  October  1, 1990. 

We  received  no  comments  on  the 
changes  to  DRG  468, 476.  and  477  and 
we  will  incorporate  these  changes  into 
the  final  GROUPER  as  proposed. 

9.  Changes  to  the  ICD-»-CM  Coding 
System 

As  disciissed  above  in  section  IILfi.1 
of  this  preamble.  ICD-9-CM  is  a  coding 
system  for  the  reporting  of  diagnostic 
information  and  procedures  performed 
on  a  patient  In  September  1985.  the 
ICD-e-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-ft- 
CM.  Thia  inchiding  approvii^  new 


coding  ciianges,  devdopiag  errata, 
addenda,  and  other  raodffications  to  die 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identffied  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnoses  codes  included  in  Volumes  1 
and  2— Diseases:  Tabular  List  and 
Diseases:  Alphabetic  Index,  while 
HFCA  has  lead  responsibility  for  the 
ICD-O-CM  procedure  codes  included  in 
Volume  3— Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
major  health-related  organizations,  bi 
this  regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  input  into  coding  matters  from 
representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Medical  Record 
Association  and  the  American  Hospital 
Assodatioa.  as  well  as  physicians, 
medical  record  administrators,  and 
other  members  of  the  public 
Considering  the  opinions  expressed  at 
the  public  meetings,  the  Committee 
formulates  recommendations,  which 
then  must  be  approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  April  14. 1986,  August  10. 1986. 
and  December  4, 1969  and  finalized  the 
coding  changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  in  the  30  days  following  the 
December  4. 1969  meeting.  The  initial 
meeting  for  consideration  of  coding 
issues  for  resolution  in  FY  1991  was  held 
on  April  23, 1960  and  a  second  meeting 
was  held  on  July  26. 199a  Copies  of  the 
minutes  of  these  meetings  may  be 
obtained  by  writing  to  the  co- 
chairpersons  representing  NCHS  and 
HCFA.  We  encourage  commenters  to 
address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Ms.  Sue 
Meada.  RJLA,  Co-Chairperson.  ICD-9- 
CM  Coordination  and  Maintenance 
Committee.  NCHS.  room  0^68, 6525 
Belcrest  Road,  Hyattsville.  Maryland 
20782. 

Questions  and  comments  cmcerning 
the  procedure  codes  should  be 
addressed  to:  Ms.  Patrida  B.  Bro(^.  Co* 
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Chairperaon,  ICD-4-CM  Coordination 
and  Maintenance  Committee.  HCFA 
Office  of  Coverage  Policy,  Room  401 
East  (figh  Rise  Building.  (325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

The  additional  new  ICD-9-CM  codes 
that  have  been  approved  will  become 
effective  October  1. 1990.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
in  section  14  of  the  addendum  to  this 
rule. 

Further,  the  Committee  has 
recommended  the  expansion  of  the  ICD- 
9-CM  diagnosis  codes  shown  on  Table 
6c  to  categories  requirii^  a  fifth  digit  for 
valid  diagnosis  code  assignment,  llus, 
these  diagnosis  codes  will  not  be 
recognized  by  GROUPER  beginning  with 
discharges  occurring  on  or  after  October 
1. 1990.  The  corresponding  five-digit 
codes  are  shown  in  Table  6a.  Finally, 
the  Committee  recommended  the 
expansion  of  the  ICD-9-CM  procedure 
code  category  58.3  (Excision  or 
destruction  of  urethral  tissue  or  lesion). 
The  Committee  recommended  that  the 
title  of  category  56.3  be  revised  to  read 
"Excision  or  destruction  of  lesion  or 
tissue  of  urethra",  and  that  the  inclusion 
and  exclusion  notes  be  amended  to 
reflect  the  new  procedure  codes  58.31 
(Endoscopic  excision  or  destruction  of 
lesion  or  tissue  of  urethra)  and  58.39 
(Other  local  excision  or  destruction  of 
lesion  or  tissue  of  urethra).  The  tides 
and  DRG  assignment  of  these  procedure 
codes  are  included  in  Table  6b  of 
section  IV  of  the  addendum  to  this  final 
rule. 

Although,  we  did  not  indude  in  the 
proposed  rule  a  description  of  the 
revised  procedure  and  diagnosis  code 
tides  that  will  be  effective  October  1, 
1990  because  there  was  no  effect  on 
DRG  assignment  we  harve  induded  the 
revised  titles  in  Table  6l  and  Table  6m 
in  the  addendum  to  this  final  rule  as  a 
convenience  to  the  reader. 

10.  Other  Issues 


L 


a.  Cochlear  Implants.  In  the 
September  1, 1989  final  rule  (54  FR 
36463),  in  response  to  comments 
received  on  the  May  8, 1989  proposed 
rule,  we  reevaluated  the  placement  of 
cochlear  implant  dischaiges  in  DRG  49 
(Major  Head  and  Neck  I^ocedures) 
based  upon  billing  data  from  FY  1968.  At 
tiiat  time,  we  found  tiiat  the  FY  1988 
MEDPAR  data  indicated  that  it  was  not 
appropriate  to  establish  a  separate  DRG 
for  cochlear  implants.  As  indicated  in 
that  final  rule,  the  113  cases  coded  as 
cochlear  implants  constituted  only  2 
percent  of  the  total  discharges  in  DRG 
49.  Moreover,  if  we  had  removed  the 
cochlear  implant  cases  from  DRG  49  and 
established  a  separate  DRG  based  on 


die  FY  1989  MEDPAR  data,  die  relative 
weight  for  cochlear  implants  would  have 
been  lower  than  the  weight  for  DRG  40. 

Comment:  Many  commenters  wrote 
again  this  yeai'  to  express  concern  that 
the  classification  of  cochlear  implant 
cases  to  DRG  49  is  inappropriate  in 
terms  of  both  clinical  coherency  and 
resource  intensity  and  could  limit  the 
availability  of  cochlear  implants  to 
Medicare  beneficiaries.  A  number  of 
membera  of  three  advocacy  groups  for 
the  hearing  impaired  individuals  wrrote 
to  express  their  support  for  a  change  in 
the  assigimient  of  the  cochlear  implant 
to  a  higher-weighted  DRG.  A  number  of 
these  commenters  suggested  that  the 
low  average  charges  in  the  MEDPAR 
data  reflect  the  less  expensive  single- 
channel  device  that  is  no  longer 
manufactured  and.  as  a  result, 
understate  the  cost  of  the  multi-channel 
device.  Finally,  the  distributor  of  the 
multi-channel  cochlear  device  intends  to 
analyze  die  FY  1986  MEDPAR  file  to 
determine  if  the  cases  coded  as  cochlear 
implants  in  these  data  do  not  reflect  the 
cost  of  the  cochlear  implant  device,  as 
they  alleged  for  die  FY  1968  data.  The 
commenter  believes  that  procedure  code 

20.96  (Implantation  or  replacement  of 
cochlear  prosthetic  device,  NOS)  has 
been  misused  and  should  be  eliminated. 

Response:  We  have  reexamined  the 
most  recent  FY  1989  MEDPAR  file  and 
continue  to  believe  that  it  would  not  be 
appropriate  to  establish  a  separate  DRG 
for  cochlear  implant  procedures  at  this 
time.  The  107  cases  coded  as  cdchlear 
implants  constitute  only  2.8  percent  of 
the  total  discharges  in  DRG  49.  Due  to 
reassignment  of  cases  from  DRG  49  to  a 
number  of  the  new  DRGs.  the  number  of 
cases  in  this  DRG  dropped  from  7.370 
cases  in  die  FY  1988  data  base  to  3,778 
in  die  FY  1989  data  base.  (See  Tables  7A 
and  7B  in  the  addendum  to  this  final  rule 
for  a  comparison  of  the  FY  1989  data 
assigned  by  both  die  FY  1990  and  FY 
1991  GROUPERS.) 

We  again  examined  the  effect  the 
removal  of  procedure  code  20.96 
(Implantation  or  replacement  of 
cochlear  prosthetic  device,  NOS)  and 

20.97  (Implantation  or  replacement  of 
cochlear  prosthetic  device,  single 
channel)  would  have  on  the  average 
charges  for  DRG  49  cases  and  for 
cochlear  implant  cases.  We  determined 
that  the  removal  of  either  or  both  of 
these  two  procedure  codes  would  have 
no  significant  impact  on  the  weighting 
factor  for  DRG  49.  The  average  charge 
for  the  54  cases  coded  with  procedure 
code  20.98  (Implantation  or  replacement 
of  cochlear  prosthetic  device,  multiple 
channel)  alone  is  only  slighUy  higher 
than  the  average  charge  for  other  DRG 
49  cases. 


With  regard  to  the  commenter'a 
concern  that  the  average  charges  may 
be  underatated  because  cases  coded  as 
cochlear  implants  do  not  reflect  the  cost 
of  the  ooddear  implant  device  (that  is, 
$13,900X)0),  we  found  that  in  total  only 
59  percent  of  the  cases  bad  standardized 
charges  that  exceeded  this  amount. 

We  can  oidy  assume  that  what  a 
hospital  sulmits  as  its  charges  on  each 
bill  are  in  fad  the  actual  total  charges 
for  the  case.  A  hospital  is  under  no 
obligation  to  show  charges  equal  to  or 
greater  than  its  costs  fw  the  services. 

However,  we  recognize  that  some 
hospitals  may  be  e^qieriencing  problems 
with  the  coding  of  cochlear  implant 
cases.  Since  the  FY  1990  final  rule  was 
published,  we  tiave  taken  the  following 
actions  to  clarify  the  use  of  the  ICD-^ 
CM  procedure  codes  for  the 
implantation  of  the  cochlear  device: 

•  HCFA  staff  wrote  an  educational 
artide  entitied  "Procedure  Code 
Assignments  for  Hearing  Devices"  for 
the  American  Hospital  Association's 
(AHA's)  Coding  Clinic  for  ICD-9-CM. 
This  artide  appeared  in  the  fourth 
quarter  1988  issue  (pages  5-9)  and 
clarifies  the  proper  procedure  coding  for 
cochlear  implants.  Coding  Clinic  for 
ICD-9-CM  has  a  wide  audience  among 
hospital  coders  and  is  also  distributed  to 
the  Peer  Review  Organizations  (PROs) 
to  alert  them  of  the  need  for  special 
attention  in  the  DRG  validation  review. 

•  HCFA's  Medical  Coding  Policy  Staff 
has  reviewed  the  index  and  tabular 
entries  for  these  procedures  in  Volume  3 
of  the  ICD-9-CM.  They  have  identified  a 
number  of  entries  that  need  darification. 
These  darifications  will  become 
effective  for  discharges  occurring  on  or 
after  October  1. 1990. 

Comment  A  number  of  cochlear 
implant  recipients  wrote  to  describe  the 
improvement  in  their  quality  of  life,  as  a 
result  of  the  technology.  Two  Medicare 
beneficiaries  supplied  copies  of 
"requests  for  predetermination  of 
coverage"  that  their  surgeons  had  sent 
to  Medicare  contractors.  The  submittals 
supported  an  upgrade  of  their  current 
implants  either  to  multi-channel  devices 
or  to  a  higher  quality  speech  processor. 
These  requests  had  not  been  answered. 
All  of  these  recipients  believe  that 
Medicare's  low  payment  would  prevent 
hospitals  from  continuing  to  provide  the 
surgery.  These  comments  included 
claims  that  some  27  hospitals  will  no 
longer  perform  cochlear  implants  for 
Medicare  beneficiaries  because  of  the 
low  payment 

Response:  We  agree  that  cochlear 
implants  should  be  available  to  those 
Medicare  beneficiaries  who  meet  the 
Medicare  coverage  guidelines  for  the 
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surgery.  Medicare  coverage  is  provided 
only  for  those  patients  who  meet  all  of 
the  following  selection  guidelines: 

•  Diagnosis  of  total  sensorineural 
dea&iess  that  cannot  be  mitigated  by 
use  of  hearing  aid  in  patients  whose 
auditory  cranial  nerves  are  stimuJable. 

•  Cognitive  ability  to  use  auditory 
clues  and  a  willingness  to  undergo  an 
extended  program  of  rehabilitation. 

•  Post-lingual  deafiness. 

•  Adulthood  (at  least  18  years  of  age). 

•  Freedom  ,from  middle  ear  infection, 
an  accessible  cochlear  lumen  that  is 
structurally  suited  to  implantation,  and 
freedom  from  lesions  in  the  auditory 
nerve  and  acoustic  areas  of  the  central 
nervous  system. 

•  No  contraindications  to  surgery. 
Our  central  data  base  on 

preprocedural  reviews  conducted  by  the 
Peer  Review  Organizations  (PROs)  does 
not  list  the  cochlear  implant  for  any 
PRO'S  selections  for  review.  Therefore, 
we  are  not  aware  of  any  PRO  that  is 
requiring  preprocedural  review  for 
cochlear  implants.  Other  than  PRO 
preprocedural  review,  there  is  no 
predetermination  of  coverage  under 
Medicare  as  with  some  private  insurers, 
although  hospital  staff  or  the  surgeon 
may  clarify  the  coverage  requirements 
with  the  fiscal  intermediary  or  PRO.  If  a 
beneficiary  meets  the  requirements 
listed  in  the  coverage  guidelines  (HCFA 
Pub.  0,  Medicare  Coverage  Issues 
Manual,  S  65-14),  the  expenses  for  the 
implant  device,  speech  processor,  ancf 
follow-up  training  and  rehabilitation 
will  be  covered. 

In  the  event  that  any  beneficiary  or 
advocacy  group  is  aware  of  specific 
cases  where  a  hospital  refused  to 
provide  this  covered  service  to  a 
beneficiary  who  meets  these  coverage 
guidelines,  they  should  provide  this 
information  to  us  for  review. 

b.  Penile  Proathesea— Comment:  One 
rommenter  submitted  an  analysis 
prepared  by  a. health  policy  consulting 
firm  that  recommends  alternative  DRG 
assignments  for  penile  prosthesis 
implants  that  would  provide  a  higher 
pajnnent  amount.  In  preparing  the 
analysis,  the  consultants  searched  the 
FY  1988  MEDPAR  file  for  all  cases  that 
net  one  or  both  of  the  following  critiera: 

•  The  record  included  one  or  more  of 
the  following  procedure  codes: 

— 64.95  (Insertion  or  replacement  of  non- 
inflatable  penile  prosthesis). 

— 64.96  (Removal  of  internal  prosthesis 
of  penis). 

—64.97  (Insertion  or  replacement  of 
inflatable  penile  prosthesis). 

•  The  case  was  assigned  to  ORG  341 
(VetoM  Procedures). 


The  records  for  all  DRG  341  cases 
were  then  linked  with  summary  data  on 
the  discharging  hospitals  obtained  frtim 
the  Medicare  Provider-Specific  and 
Provider-of-Services  Files  and 
information  from  previously  published 
prospective  payment  system  final  rules. 
The  consulting  firm  standardized  the 
charges  of  these  cases  and  simulated 
DRG  weights  to  analyze  alternative 
DRG  assignments. 

The  study  identified  5,967  prosthesis 
cases  with  an  average  standardized 
charge  of  $6,500,  which  is  41  percent 
higher  than  the  standardized  charges  for 
the  9,991  nonprosthesis  cases  in  DRG 
341.  The  consultants  concluded  bom.  this 
comparison  that  cases  involving  penile 
prosthesis  implantation  currently 
assigned  to  DRG  341  appear  to  be 
underpaid.  Based  on  the  results  of  this 
study,  the  commenter  advocated  one  of 
the  following  changes: 

•  Reassi^iment  of  all  penile  implant 
cases  to  a  new,  unique  DRG. 

•  Reassignment  of  all  penile  implant 
cases  to  DRG  335  (Major  Male  Pelvic 
Procedures  without  CC). 

•  Reassignment  of  all  nonimplant 
cases  from  DRG  341  to  DRG  345  (Other 
Male  Reproductive  System  OR 
Procedures  Except  for  Malignancy),  thus 
leaving  penile  prosthesis  implant  cases 
in  their  own,  unique  DRG. 

Several  other  commenters  wrote  to 
protest  the  payment  amount  received  for 
the  implantation  of  inflatable  and 
noninflatable  penile  prostheses  under 
DRG  341.  The  commenters  state  that 
their  hospitals  lose  thousands  of  dollars 
on  every  inflatable  prosthesis  case 
performed.  The  commenters  believe  that 
the  amount  of  DRG  payment  limits  the 
availability  of  the  prostheses  and 
encourages  use  of  only  the  lower  cost 
device  (that  is,  the  noninflatable 
prosthesis).  They  also  believe  that  it 
creates  an  incentive  to  perform  the 
implant  on  an  outpatient  basis,  where 
the  cost  of  the  device  will  not  be  subject 
to  DRG  limitations.  At  a  minimum,  the 
conunenters  contend  that  the  patients 
will  suffer  an  increased  risk  of  infection 
and  complications  in  the  outpatient 
setting. 

All  of  the  commenters  are  concerned 
that  Medicare  patients  may  be  denied 
access  to  the  more  advanced  technology 
of  the  inflatable  prosthesis.  It  is  their 
opinion  that  the  inflatable  device  is  the 
preferred  replacement  for  normal 
physiologic  function.  However,  the 
commenters  contend  that  payment 
under  DRG  341  is  too  low  to  allow 
hospitals  to  offer  the  more  expensive 
prosthesis. 

Response:  We  believe  that  the 
suggested  classification  changes 
disregard  the  basic  concept  of  the  DRG 


classification  system  in  an  attempt  to 
receive  a  more  favorable  payment  rate 
for  this  class  of  cases.  In  matching  a 
DRG  assignment  with  the  simulated 
relative  weights,  the  commenter  asks  us 
to  move  the  penile  prosthesis  implant 
cases  into  DRG  335,  where  they  would 
be  classified  based  upon  having  a  major 
male  pelvic  procedure  without  CC 
performed.  Alternatively,  the  cases 
other  than  penis  implant  procedures  that 
are  currently  assigned  to  DRG  341 
would  be  classified  in  the  "other" 
procedures  category,  outside  the 
surgical  hierarchy  for  MDC 12.  As 
explained  in  our  discussion  on  surgical 
hierarchy  (section  III.B.6  of  this 
preamble),  the  "other"  surgical  category 
contains  those  procedures  that  have 
been  determined  to  l>e  the  procedures 
least  likely  to  be  related  to  the 
diagnoses  in  MDC  12  but  are 
occasionally  performed  on  patients  with 
these  diagnoses.  The  procedures  that  the 
commenter  seeks  to  have  reclassified 
have  already  been  determined  to  be 
com^monly  performed  on  patients  in 
NffiC  12. 

In  evaluating  proposals  for 
reclassification  of  DRGs,  we  consider 
the  impact  of  the  proposal  upon  other 
inpatient  hospital  cases  and  the 
consistency  of  the  proposal  within  the 
basic  classification  framework.  We 
acknowledge  that  penile  prosthesis 
cases,  on  average,  are  more  resource 
intensive  than  several  other  penis 
procedures.  However,  in  every  surgical 
DRG,  there  are  some  procedures  that  are 
more  resource  intensive  than  the 
average  of  all  others  in  the  group.  This 
fact  is  inevitable  in  a  classification 
system  based  on  groups  of  diagnoses  or 
procedures.  Consequently,  the  fact  that 
a  given  procedure  is  more  resource 
intensive  than  average,  in  and  of  itself, 
is  not  sufficient  reason  to  make 
classification  changes.  Rather,  in 
considering  classification  proposal^  we 
must  assess  the  aggregate  payment  , 
scheme  and  its  impact  upon  hospitals 
and  beneficiary  access. 

In  addition,  we  must  consider  the 
impact  of  the  proposed  reclassification 
upon  other  procedures  currently 
classified  in  DRG  341.  Removal  of  penile 
prosthesis  cases  from  the  DRG  would 
result  in  decreased  payment  for  the 
remaining  procedures.  However,  there 
are  several  very  resource-intensive 
procedures  currently  assigned  to  this 
DRG,  such  as  construction  and 
reconstruction  of  the  penis.  The 
proposed  reclassification  would  likely 
result  in  severe  underpayments  for  those 
procedures. 

The  FY  1969  MEDPAR  data  on  penile 
prosthesis  bnplants  show  that  the 


average  standardized  charges  for  the 
5,738  impianto  in  DRG  341  are  3136 
percent  hitter  tbao  those  of  die 
nonimplant  cases.  We  note  diat  the 
conunenter  did  not  consider  penile 
prosthesis  implant  procedures  classified 
outside  DRG  341.  To  evaluate  the 
overall  impact  of  our  payment  for  penile 
prosdiesis  implant  and  tfius, 
beneficiaries'  access  to  care,  we 
analyzed  the  charges  lac  other  DRGS 
where  these  codes  are  also  classified. 

Effective  with  discharges  occurring  on 
or  after  October  1, 1967,  we  added  the 
penile  prosthesis  codes  to  DRG  315 
(Other  Kidney  and  Urinary  Tract  OR 
Procedures)  to  eliminate  the  illogical 
assignment  of  a  number  of  cases  to  DRG 
468  (then  titled  Unrelated  OR 
Procedures).  These  surgical  procedures 
were  related  to  the  principal 
diagnoses  shown  for  ths  cases. 
Mechanical  complication  of 
genitourinary  device,  implant  and  graft 
(diagnosis  codes  996.30  and  996.39).  In 
the  FY  1989  MEDPAR.  there  are  950 
penile  implant  cases  in  DRG  315,  with 
average  standardized  charges  of 
$6,575.52.  This  is  only  45.16  percent  of 
the  cliarges  for  nonimplant  cases  in 
DRG  315  ($14,570.59)  Tbus.  those  penile 
implant  cases  assigned  to  DRG  315 
receive  payment  in  excess  of  charges. 

In  reviewing  the  FY  1988  MEDPAR. 
we  also  found  874  penile  prosthesis 
implant  cases  in  DRG  477  (Non- 
Extensive  OR  ProceduM!  Unrelated  to 
Principal  Diagnosis).  We  do  not 
generally  consider  DRG  477  cases  when 
analyzing  the  classification  of  procedure 
codes  in  the  MDC  logic,  since  we  have 
defined  them  as  being  atypical  cases.  In 
view  of  the  emphasis  that  the  hospital 
industry  is  placing  on  the  DRG  payment 
to  standardized  charge  ratio  for  these 
implants,  we  believe  it  is  relevant  in  this 
discussion.  The  674  implant  cases  had 
an  average  standardized  charge  of 
$7,542.92.  which  is  84.33  percent  of  the 
charge  for  nonimplant  cases  in  DRG  477, 
$8,944.37.  Thus,  these  implant  cases  also 
receive  payment  in  excess  of  charges. 

We  do  not  believe  it  is  appropriate  to 
establish  single  procedure  DRGs  under 
most  circumstances.  The  basic  concept 
of  the  DRG  system  is  to  group  a  number 
of  clinically  similar  diagnoses  and 
procedures  that  are  similar  in  resource 
use.  The  establishment  of  single- 
procedure  DRGs  runs  counter  to  the 
grouping  concept  and  would  establish  a 
precedent  to  classify  and  develop 
weighting  factors  separately  for  all 
individual  procedures  and  diagnoses. 
Under  such  a  precedent,  the  number  of 
DRGs  cold  grow  dramatically,  rapidly 
resulting  in  an  unmanageable  system,  in 
addition,  establishing  DRGs  along  these 


lines  would  represent  a  major  step  away 
bom  the  prospective  payment  system  as 
currentfy  establisbed,  and  a  major  step 
back  toward  a  cost-based  payment 
system,  in  which  pajrment  to  a  hospital 
is  closely  tied  to  the  actual  costs 
incurred  in  famishing  individual 
services. 

Procedure-specific  DRGs  should  be 
utilized  omy  in  those  situations  in  which 
the  data  indicate  that  the  procedure  is 
neither  clinically  coherent  nor 
homogeneous  with  respect  to  resource 
use  with  any  other  procedures  in  the 
major  diagnostic  category.  Our  analysis 
of  the  data  on  penile  prostheses  does 
not  indicate  that  this  is  the  situation. 

Comment  One  of  the  commenters 
noted  that  even  when  the  beneficiary 
has  supplemental  health  insurance. 
Medicare  rules  prohibit  the  hospital 
billing  an  extra  amount  for  the  higher- 
cost  inflatable  prosthesis. 

Response:  The  prospective  payment 
amount  is  the  Medicare  payment  for  all 
services  provided  to  a  Medicaid 
beneficiary  during  a  covered  inpatient 
stay.  Under  }  412.42(a),  a  hospital  may 
not  charge  beneficiaries,  or  any  other 
person  on  their  behalf,  for  medically 
necessary  services  for  which  payment  is 
made  by  Medicare,  even  if  the  hospital's 
costs  of  furnishing  services  to  that 
beneficiary  are  greater  than  the  amount 
the  hospital  is  paid  under  the 
prospective  payment  system.  The 
commenters  on  this  issue  have 
uniformly  stated  that  the  implantation  of 
an  internal  penile  prosthesis  is  a 
medically  necessary  service.  Therefore, 
hospitals  are  not  permitted  to  charge 
beneficiaries  an  additional  amount  lot 
the  more  expensive  device. 

c.  DRG  Assignment  of  the  Fifth  Digit 
Classification  for  Acute  Myocardial 
Infarction  (AMI) — Comment-  Two 
commenters  supported  the  new 
diagnosis  codes  for  acute  myocardial 
infarction  and  the  DRG  reassignment  for 
myocardial  infarction  subsequent 
episode  of  care  cases  to  DRGs  132  and 
133,  which  were  effective  October  1, 
1989.  However,  both  conunenters 
expressed  concern  that  the  FY  1991  DRG 
weighU  for  DRGs  121  and  122 
(Circulatory  Disorders  with  Acute 
Myocardial  Infarction,  Discharged 
Alive)  would  be  too  low  for  acute  cases 
because  they  are  based  on  all  cases 
currently  assigned  to  these  DRGs.  The 
commenters  suggested  that  an 
adjustment  be  made  in  the  weights  for 
DRGs  121  and  122  to  reflect  the 
reassignment  of  less  resource-intensive 
cases  to  DRG  132  and  133.  If  the  weights 
are  not  adjusted,  one  of  the  commenters 
suggested  leaving  the  less  resource- 
intensive  cases  in  DRGs  121  and  122 


until  the  DRG  reassignment  conid  be 
reflected  in  recallbration. 

In  support  of  tliefr  request,  a  teaching 
hospital  organization  and  health  policy 
consulting  firm  submitted  the  results  of 
tiie  firm's  study  of  1,104  Medicare 
patients  who  suffered  an  AMI,  eitlier 
acute  or  recent  (subsequent  admissions), 
from  87  hospitals.  These  discharges 
occurred  in  October  and  November  of 
1989.  They  devrioped  a  h]rpothetical 
DRG  weight  for  thie  sample  cases  (acute 
or  recent)  based  on  the  patients' 
standardized  charges  and  compared  the 
payment  that  certain  classes  of  hospitals 
would  receive  under  the  current  weights 
for  DRGs,  121 122, 123, 132.  and  133  in 
FY  1990.  About  12  percent  of  the  AMIs 
in  the  study's  2-month  sample  were 
really  recent  Mis.  They  estimated  that 
the  underweighting  of  the  AMI  DRGs 
resulted  in  hospital  losses  for  the  acute 
MI  cases  of  $97.4  million.  They 
estimated  that  hospitals  would  lose  an 
additional  $38.5  million  in 
underpayments  for  the  recent  Ml  cases 
that  are  now  assigned  to  much  lower- 
weighted  DRGs  based  on  the  new 
principal  diagnosis,  subsequent 
admission  within  8  weeics  of  an  AMI. 

The  commenters  contend  that  these 
estimates  do  not  take  into  account  other 
reasons  why  MI  cases  may  be 
increasing  in  costliness  relative  to  other 
hospital  cases  such  as  the  recent 
increase  in  use  of  expensive 
thrombolytic  agents,  such  as  tissue 
plasminogen  activator  (TPA).  They 
recommend  that  we  use  the  partially 
complete  FY  1990  MEDPAR  file  data  to 
recalibrate  the  affected  DRGs  for  FY 
1991  prior  to  the  recallbration  for  the 
rest  of  the  DRC^  based  on  1990  data, 
effective  with  FY  1992. 

Response:  Effective  with  discharges 
on  or  after  October  1. 1989,  we  required 
the  use  of  a  new  fifth  digit 
subclassification  within  the  ICD-&-CM 
diagnosis  category  410  (Acute 
myocardial  infarction).  This 
subclassification  distinguishes  an  initial 
episode  of  care  bom  a  subsequent 
episode  of  care.  A  fifth  digit  of  "1" 
(initial  episode  of  care)  is  used  to 
designate  the  acute  phase  of  care 
regardless  of  the  location  of  treatment.  It 
includes  cases  that  are  transferred  for 
care  and  treatment  within  the  acute 
phase  of  care.  Any  subsequent  episode 
of  care  lot  another  myocardial  infarction 
is  also  assigned  a  fifth  digit  of  "1."  All  of 
these  cases  are  assigned,  as  they  have 
been  in  the  past  to  one  of  the 
myocardial  infarction  DRGs  121, 122,  or 
123  (or  in  the  case  with  pacemaker 
implantation,  DRG  115). 

A  fifth  digit  of  "2"  is  used  to  designate 
observation,  treatment  or  evaluation  of 
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myocardial  infarctioo  within  8  weeks  of 
onset  but  following  the  acute  phase,  or 
in  the  heeding  state  in  whidi  the  episode 
of  care  may  be  for  related  or  unrelated 
conditions.  All  of  these  cases  are 
assigned  to  one  of  the  atherosclerosis 
DRGs  (132  or  133)  if  acute  myocardial 
infarction,  subsequent  episode  of  care  is 
identi^ed  as  the  principal  diagnosis.  Our 
reasons  for  assigning  these  cases  to  the 
atherosclerosis  ORG  rather  than  to  a 
myocardial  infarction  ORG  relate  to  two 
of  the  basic  characteristics  of  the  DRG 
patiNit  classification  system.  First  each 
DRG  should  contain  cases  with  a  similar 
pattern  of  resource  intensity  and, 
second,  each  DRG  should  contain  cases 
that  are  similar  from  a  clinical 
perspective.  We  note  that  cases  that 
would  require  surgical  procedures  upon 
readmission  or  cases  that  are 
readmitted  with  a  complication  of 
myocardial  infarction  or  cases  that  are 
readmitted  with  a  complication  of 
myocardial  infarction  would  group  to  a 
different  MDC  5  DRG. 

Without  the  creation  of  a  new  fifth 
digit  subclassiflcation,  we  would  have 
continued  to  be  unable  to  distinguish  the 
resource-intensive,  clinically-coherent 
group  of  patients  admitted  to  the 
hospital  with  an  acute  myocardial 
infarction  bom  less  resource-intensive 
and  clinically-difrerent  groups  of 
patients  who  are  not  suffering  an  acute 
myocardial  infarction  but  who  are 
readmitted  to  the  hospital  within  8 
weeks  of  a  previous  myocardial 
infarction.  Prior  to  October  1, 1989, 
according  to  ICD-O-CM  coding 
convention,  various  cases  of  chronic 
isdiemic  heart  disease  (for  example, 
coronary  atherosclerosis)  were 
classified  as  acute  myocardial 
infarctions  if  they  occur  within  8  weeks 
of  the  date  of  a  previous  infarction. 
Thus,  cases  of  acute  myocardial 
infarction  have  been  classified  with 
cases  that  are  not  acute  myocardial 
infarctions.  This  coding  convention  was 
developed  and  is  appropriate  for 
mortality  reporting  purposes  but  is 
inappropnate  for  morbidity  reporting 
purposes.  In  addition  to  the  problems 
this  coding  ctmvention  created  for  the 
DRG  classification  system,  it  also 
distorted  the  statistical  data  in  the 
United  States  concerning  the  incidence 
of  myocardial  infarction. 

We  beUeve  these  problems  will  be 
solved  by  the  use  of  the  fifth  digit 
subclassification.  However,  until  the 
new  diagnosis  codes  are  reflected  in  our 
KffiDPAR  data  (that  is,  FY  1990  data), 
we  are  unable  to  distinguish  between 
the  acute  and  nonacute  cases  for 
purposes  of  recalibration.  Thus,  as  die 
commenters  noted,  relative  we^ts  for 


DRGs  121  and  122  are  based  on  the 
resource  requirements  for  both  the  high- 
cost  acute  myocardial  infarction  cases 
and  the  less  resource-intensive  nonacute 
cases  that  are  paid  under  DRGs  132  and 
133  beginning  in  FY  1990.  The 
reassignment  of  the  lower  cost  cases 
from  DRG  121  and  122  will  not  be 
reflected  in  the  DRG  weights  until  FY 
1992,  when  FY  1990  data  will  be  used  in 
recaUbration. 

We  have  not  adopted  either  of  the 
commenters'  suggested  alternatives 
because  they  are  not  consistent  with  our 
standard  policy  on  reclassification  and 
recalibration.  When  1CD-&-CM 
diagnosis  codes  that  affect  DRG 
assignment  are  added,  revised,  or 
deleted,  we  try  to  take  these  changes 
into  account  in  recalibration.  To  the 
extent  possible,  we  convert  the  existing 
codes  into  their  equivalents  under  the 
revised  code  definitions  so  that  cases 
including  these  codes  will  be  classified 
in  their  new  DRG  assignments  before 
recalibration.  When  we  are  unable  to 
determine  how  cases  will  be  coded 
under  the  revised  definitions,  our  policy 
is  to  leave  the  cases  in  their  current 
DRG  assignment  for  recalibration 
purposes  only.  We  still  assign  the  codes 
to  the  appropriate  DRG  for  payment 
purposes.  Because  we  are  unable  to 
identify  which  cases  in  the  FY  1989 
MEDPAR  will  no  longer  be  assigned  to 
DRGs  121  and  122,  we  have  left  all  acute 
myocardial  infarction  cases  in  DRGs  121 
and  122  in  recaUbrating  the  weights.  In 
addition,  since  we  cannot  identify  which 
cases  will  no  longer  be  assigned  to 
DRGs  121  and  122,  we  cannot  determine 
an  appropriate  adjustment  to  the  DRG 
wei^ts  for  DRG  121  and  122  to  reflect 
the  new  DRG  assignments. 

We  believe  it  would  be  inapppropriate 
to  continue  assigning  the  nonacute  cases 
to  DRGs  121  and  122  for  payment 
purposes  until  FY  1992  because  it  would 
result  in  excessive  payments  for  the 
nonacute  cases  without  improving  the 
paymmt  accuracy  for  the  acute  cases  in 
DRGs  121  and  122. 

We  also  believe  it  would  be 
inappropriate  to  adjust  Ae  weights  for 
DRG  121  and  DRG  122  based  on  die 
limited  billing  data  that  are  available  for 
FY  1900.  Although  we  sometimes  use 
morejrecent  data  to  confirm  m  revise  a 
DRG  assignment  we  use  only  data  from 
a  single  dme  period  to  recalibrate  the 
DRG  weights.  This  policy  is  necessary 
because  using  data  from  different  time 
periods  would  distort  the  measurement 
of  relative  resource  use. 

We  note  that  if  our  policy  has  had  the 
effect  of  decreasing  program 
expenditures  for  MAI  cases,  it  has  had 
the  effect  of  increasing  program 


expenditures  in  other  situations 
involving  coding  revisions.  The  decision 
that  we  made  in  the  September  1, 1989 
prospective  payment  system  final  rale  to 
add  procedure  code  37.28  (Cardiac 
electrophysiologic  stimulation  and 
recording  studies  (EP  studies)  as  a 
nonoperating  room  procedure  affecting 
assignment  to  DRGs  104, 108,  and  112 
(54  FR  36465)  is  an  example  of  an  FY 
1990  change  in  which  application  of  this 
policy  may  have  increased  program 
expenditures. 

The  distinct  ICD-O-CM  procedure 
code  for  EP  studies  became  effective 
October  1, 1988.  Previously,  EP  studies 
were  identified  temporarily  under 
procedure  code  37.29  (Other  diagnostic 
procedures  on  the  heart)  along  with  His 
Bimdle.  Based  on  review  of  limited  FY 
1989  billing  data  and  public  comment 
we  changed  the  DRG  assignment  for  EP 
studies.  However,  we  continued  to  rely 
on  FY  1988  billing  data  to  recalibrate  die 
DRG  weights.  We  could  not  identify 
which  of  the  cases  under  procedure 
code  37.29  in  die  FY  1988  data  would  be 
affected  by  the  assignment  of  procedure 
code  37.26  to  DRGs  104, 108,  and  112. 
Therefore,  we  left  all  cases  with  Code 
37.29  in  die  lower-weighted  DRGs  138 
and  139  in  recaUbrating  the  weights. 

Finally,  we  note  that  effective  with 
discharges  occurring  on  or  after  October 
1, 1990,  sections  1886(d}(4)(C)(iii)  of  die 
Act  requires  that  any  reclassification  or 
recalibration  changes  be  made  in  a 
manner  that  assures  that  the  aggregate 
payments  would  equal  those  that  would 
have  been  made  without  the  changes. 
Although  this  provision  may  require  us 
to  reconsider  how  we  account  for  coding 
re\isions  in  the  future,  we  note  that 
none  of  the  FY  1991  coding  revisions 
affect  DRG  assignment  Further,  we  note 
that  even  if  we  were  to  adopt  either  of 
the  commenters'  recommendations 
regarding  DRG  121  and  DRG  122,  diere 
would  be  no  effect  on  aggregate  program 
payments  because  of  the  budget 
neutrality  requirement  of  section 
1886(d)(4)(C)(iii)  of  die  Act 

d  Tola]  Hip  Replacement— Comment 
We  received  one  comment  regarding 
total  hip  replacement  cases.  "Hie 
commenter  states  that  although  the 
propoS3d  rule  created  a  number  of  new 
DRGs  to  resolve  various  payment 
inequities.  It  faded  to  address  the 
payment  problems  that  exist  In  the 
DRGs  involving  hip  replacement  The 
commenters  acknowledged  the  creation 
of  new  ICD-9-CM  procedure  codes  to 
distinguish  initial  and  revision 
procedures  (which  were  effective 
October  1. 1989)  but  believes  diat  diis 
alone  will  not  adequately  address 
problems  causing  inequities  in  payment 
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for  DRGs  200  and  471.  According  to  this 
commenter,  revisions  due  to  infections 
consume  far  moreresovrces  than  either 
Initial  joint  replacements  or  revisions 
without  infection.  Additionally,  the 
commenter  continues,  we  failed  to 
address  the  evaluation  of  a  coding 
change  for  revision  surgery  in  the 
proposed  rule,  as  we  had  promised  to 
do.  The  commenter  requested  a  review 
of  cost  data  to  identify  differences 
between  cases  with  and  without 
revision  and  infection. 

Response:  As  the  commenter 
Indicated,  we  introduced  new  procedure 
codes  to  distinguish  initial  hip 
replacement  procedures  from  revisions 
of  hip  replacement  procedures  as  part  of 
the  September  1, 1989  final  rule.  In  that 
document  we  stated  we  would  evaluate 
the  effect  of  these  coding  changes  on 
DRG  assignment  and  weights  after  data 
reflecting  these  changes  become 
available  (54  FR  36467).  The  coding 
changes  were  effective  October  1, 1989 
for  FY  1990.  which  does  not  end  until 
September  30, 1990.  Because  the  data 
are  incomplete  at  this  time,  we  made  no 
recommendation  in  the  proposed  rule. 

These  new  codes  will  permit  the 
distinction  between  initial  hip 
replacement  and  revisions  to  hip 
replacements,  providing  the  opportimity 
to  analyze  charge  differentials  between 
the  procedures.  We  are  planning  to 
evaluate  the  utilization  of  these 
procedures,  particularly  in  DRGs  209 
and  471,  as  a  part  of  our  analysis  of 
changes  for  FY  1991. 

e.  E  Codes.  In  the  September  1, 1989 
final  rule,  in  responsei  to  a  comment  we 
received  on  the  May  8, 1989  proposed 
rule,  we  stated  that  we  would  address 
the  issue  of  E  codes  as  a  part  of  the  FY 
1991  DRG  changes.  E  codes  are  used  to 
classify  external  causes  of  injury  and 
poisoning.  The  commenter 
recommended  that  the  GROUPER  be 
revised  so  that  E  codes  will  no  longer 
affect  DRG  assignment  of  cases  in  MDC 
15  (Newborns  and  Other  Neonates  with 
Conditions  Originating  in  Perinatal 
Period).  The  commenter  noted  that  cases 
in  MDC  15  with  E  codes  are  assigned  to 
DRG  390  (Neonates  Widi  Odier 
Significant  Problems)  and  recommended 
that,  even  though  this  is  not  a  major 
problem  for  the  Medicare  population, 
the  GROUPER  be  modified  to  eliminate 
E  codes  since  die  GROUPER  is  used  by 
payers  other  than  Medicare. 

It  was  our  intention  to  address  this 
problem  in  the  May  9, 1990  proposed 
rule.  However,  even  though  we 
neglected  to  state  in  Uiat  document  that 
we  intended  to  elimlnBte  E  codes  as  a 
factor  in  the  DRG  classification  of  cases 
in  GROUPER  beginnleg  widi  discharges 
occurring  ott  or  aftM  {October  1,  lOOa  we 


have  made  the  change.  We  believe  that 
since  this  change  has  no  practical  effect 
on  Medicare  DRG  classification  and 
payment  it  is  not  necessary  to  formally 
include  it  in  a  proposed  rule  for 
comment  Therefore,  even  though  the 
elimination  of  E  codes  as  a  factor  in 
assigning  cases  was  not  included  in  thie 
May  9  proposed  rule,  we  have  included 
die  revision  in  die  final  GROUPER, 
f.  Clinical  Editor— Comment-  We 
received  two  comments  regarding  the 
HSI  (now  3M/HIS)  Clinical  Data  Editor 
Software,  which  is  used  by  hospitals  for 
Medicare  billing.  The  two  commenters 
stated  that  in  many  cases  where  a 
procedure  is  appropriate  for  a  diagnosis, 
and  is  sometimes  the  only  treatment 
available,  the  editor  flags  the  procedure 
as  "unlikely  widi  the  diagnosis."  They 
pointed  out  a  specific  example  in  which 
the  procedures  Simple  mastoidectomy 
(procedure  code  20.41)  and  Excision  of  a 
lesion  of  middle  ear  (procedure  code 
20.51)  each  trigger  an  "unlikely"  flag 
with  the  diagnosis  of  benign  neoplasia 
paraganglia  (diagnosis  code  227.6). 
These  commenters  requested  that  if  3M/ 
HIS  has  any  relationship  with  the 
Medicare  program,  we  assist  them  in 
correcting  inaccurate  information  on 
diagnosis  and  associated  procedures^ 
Response:  3M/HIS.  under  contiact" 
widi  HCFA,  is  responsible  for  updating   . 
and  maintaining  die  GROUPER 
program,  as  well  as  the  Medicare  Code 
Editor  (MCE)  and  the  Outpatient  Code 
Editor,  but  this  obligation  does  not 
include  die  Clinical  Data  Editor.  This 
software  package  is  provided  to 
hospitals  by  3M/HIS.  and  we  are  not 
involved  in  its  structure  or  development 
However,  we  believe  that  the  issue  that 
the  commenters  bring  up  stems  from  an 
underlying  GROUPER  assignment  issue 
that  may  need  to  be  addressed.  We  note 
that  if  either  procedure  code  20.41  or 
20.51  is  reported  with  diagnosis  code 
227.6,  and  no  other  related  OR 
procedure  is  performed,  the  case  will  be 
assigned  to  DRG  468  (in  the  case  of  code 
20.41)  or,  as  of  October  1, 1990,  to  DRG 
447  (in  die  case  of  code  20.51).  Thus, 
these  procedures  are  considered  to  be 
unrelated  to  the  diagnosis  of  benign 
neoplasia  paragranglia. 

llie  commenters  appear  to  be 
indicating  that  it  may  not  be  appropriate 
to  classify  procedure  codes  20.41  cmd 
20.51  as  unrelated  to  diagnosis  code 
227.6.  We  will  include  this  as  an  item  for 
analysis  in  the  coming  year.  However, 
since  this  issue  was  not  discussed  in  the 
proposed  rule,  we  will  make  no  changes 
for  FY  1991. 

C  Recalibration  of  DRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  base 


that  allows  us  to  constract  relative  IMG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  Since  FY 
1986,  the  DRG  weights  have  been  based 
on  charge  data.  The  latest  recalibration. 
which  was  published  as  a  part  of  the  FY 
1990  prospective  payment  final  rule, 
used  hospital  charge  information  from 
die  FY  1988  MEDPAR  file.  For  a 
discussion  of  the  options  we  considered 
and  the  reasons  we  chose  to  use  charge 
data  beginning  in  FY  1986,  we  refer  die 
reader  to  the  rules  published  on  June  10, 
1985  (50  FR  24372)  and  September  3. 
1985  (50  FR  35652). 

We  proposed  to  use  the  same  basic 
mediodology  for  die  FY  1991 
recaUbration  as  we  did  for  FY  1990.  That 
is,  we  proposed  to  recaUbrate  the 
weights  based  on  charge  data  for 
Medicare  discharges.  However,  we 
proposed  to  use  the  most  current  charge 
information  available,  the  FY  1909 
MEDPAR  file,  radier  dian  die  FY  1988 
MEDPAR  file.  The  MEDPAR  file  is 
based  on  fully-coded  diagnostic  and 
surgical  procedure  data  for  aU  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  were  constracted  from 
FY  1989  MEDPAR  data,  received  by 
HCFA  through  December  1989,  from  all 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  wavier  States.  That 
MEDPAR  file  included  data  for 
approximately  9.6  million  Medicare 
discharges.  The  MEDPAR  file  updated 
through  June  1990  includes  data  for 
approximately  9.9  miUion  discharges 
and  this  is  the  file  used  to  calculate  the 
weights  set  forth  in  Table  5  of  the 
addendum  to  this  final  rule. 

Tlie  methodology  used  to  calculate  the 
DRG  weighU  from  die  FY  1989  MEDPAR 
file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classifications 
discussed  above  in  section  III.B  of  this 
preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-Uving 
adjustment* 


*  In  recalibration.  charge*  are  ftandardized  to 
remove  the  effect*  of  actual  diaproportionale  *hare 
payment*,  including  the  additional  payment* 
rewilting  from  the  amendment*  made  by  eection 
e003(c)  of  Public  Law  101-23ft  Thia  atandardisaUon 
affecu  on^  the  relative  weighU  and  ha*  no  direct 
Impact  on  program  payment*.  In  contraat  we  naed 
the  general  exception*  and  adjustment*  audiority 
under  aectioB  lBaS(dM5KI)  of  the  Act  to  implemeni 
eection  6003(c)  of  Public  Uw  Hn-23B  effective  April 
1.  isao  (S5  PR  ISITT)  witiuMt  rotandardixing  the 
ba*e  your  proepective  peymant  eyMm  amount*  for 
the  addiUoaal  dieptoportiaaate  ahare  payment*. 
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•  The  aTerage  standardised  charge 
per  DRC  wa«  calcniated  by  samaang  the 
standardaed  cbaises  for  all  cases  m  the 
EMtG  and  dhrfdmg  that  araoort  by  the 
ntmiber  of  cases  dassifred  in  the  DRG. 

•  We  then  ■uiniuated  statistical 
outliers  osing  tbe  sane  criterion  as  was 
used  in  computing  the  curreut  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charger  per  case  for 
each  E^G  wert  ehminated. 

•  The  average  charge  for  each  ORG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
national  average  standardized  charge 
per  case  to  detenaine  the  weighting 
factor. 

•  We  established  the  wcighliag  factor 
for  heart  transplants  (DRG 103)  in  a 
manner  consistent  with  the  methodology 
for  an  other  ORGs  except  that  the  heart 
tran^plwal  cases  that  were  used  to 
establish  die  weight  were  limited  to 
those  Medicare-aiq>roved  heart 
transplant  centers  that  haive  cases  in  the 
FT  1989  MEDPAR  file.  Siatflarly.  we 
limited  the  liver  transplamt  cases  that 
were  esed  to  establish  the  weight  Urn 
DRG  480  to  those  hospitals  that  are 
establisfaed  liver  transplant  centera. 

•  Arquisition  costs  fc»  kijhey,  heart, 
and  liver  tnasplaals  GontuHie  to  be  paid 
on  a  reasonable  cost  basis.  UnUie  other 
excluded  eosts^  die  ac^isitioD  eosts  ace 
conceateatsd  in  ^edfic  DRGs  (DRG 
302.  KidMy  T^auploBt;  DBG  103,  Heart 
Transpbat;  and  DRG  480^  Liver 
Trunspkuity  ^nce  these  costs  are  paid 
separate^  fron  tbe  prospective 
payment  rate,  it  is  necessary  to  saake  an 
adjustment  to  prevent  the  rdativc 
weights  for  these  ORGe  fMB  tebdiflg 
the  eCfset  of  the  acqaisitioa  costs,  fai 
previous  years  with  respect  to  kidney 
•ad  heart  trawsplsnt  caeee  and  fai  the 
proposed  rule  with  respect  to  kidney, 
heort  and  liver  tnasplaat  cases,  we 
substracted  the  actual  acquisition 
charges  if  ^own  on  ^e  bill,  or  an 
estimate  of  the  aequiaitiaa  ehuges  if  bo 
charges  were  specified  oa  the  bill,  prior 
to  coapwtiag  the  average  charge  Cor  the 
DRG  and  prior  to  eKainatii^  statistical 
outliers.  In  reviewing  ^  ncthodology 
used  to  establish  the  weight  for  hver 
transplant  cases,  as  discussed  above  in 
section  ULB.3.b,  we  determiaed  diet  if 
there  is  no  organ  aci|iiMition  rhaiji 
specified  on  tbe  bttt,  tbe  total  charges  on 
the  btfl  do  not  incfade  a  charge  for  argan 
acquisitian.  Therefore,  in  establishing 
the  final  weights,  we  subtracted  &oaa 
total  charges  only  actual  acqaintion 
charges  shown  on  the  UB.  ff  no 
acquisitioB  charges  were  shown  oa  the 
bilk  no  adjustsMat  waa  nada  to  the 
total  chaiges.  Wa  believa  this  ciiai«e 


wiS  improve  die  accuracy  of  the  relative 
weights  for  the  affected  IHlGs. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  DRG  classification  changes,  result  in 
an  average  weight  before  recalibration. 
Therefore,  the  new  weights  were 
normalized  by  an  adjustment  factor  so 
that  the  average  case  weiight  after 
recalibration  is  equal  to  the  average- 
case  wei^t  prior  to  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  nnder  the 
prospective  payment  system. 

fat  devekipisw  the  FY  1980  wet^ts,  we 
made  aa  scross-the-boord  1.22  percent 
redaction  to  the  weights  after 
normalization  to  take  into  account 
increases  in  the  average  case  weight 
attributable  to  redasriiiScation  and 
recalibntion  changes  between  FY  1966 
and  FY  1988  (54  FR  36489).  Section 
6003(b)  of  Pubiic  Law  101-239  enacted  ' 
section  1888(d)(4)(C)(ii)  of  the  Act  to 
ratify  the  1J2  percent  redaction  to  the 
DRG  weights  bat  required  in  section 
1886(d)f4HC)(H)  of  the  Act  that 
redsssihcation  and  recafibration 
changes  in  subsequent  years  (begtnmng 
with  FY  1991)  be  made  fin  a  manner  that 
assures  that  the  aggregate  payments  are 
not  greater  or  less  diaa  the  aggregate 
payments  that  would  have  been  made 
%v>diout  the  changes.  Secfion  eoOSfb) 
also  enacted  section  18ae(dX4)(C)(iv)  of 
the  Act  to  require  that  the  Secretary 
mclnoe  recommendations  regarding  any 
adjustments  to  the  wei^its  in  Us  annual 
report  to  the  Congress  required  under 
section  18O0(e)t3)(B)  of  the  Act  on  his 
initial  estimate  of  his  recommendation 
for  the  prospective  payment  update 
factOT  for  the  coming  year. 

We  interpret  section  ia88(dl(4KCHiii) 
of  the  Act  to  mean  that  no  adjustment 
should  be  made  to  the  DRG  weights 
after  nnrmalixation  to  take  into  account 
any  impact  previous  reclassificatioa  and 
recalibration  changes  may  have  had  on 
aggregate  program  payments. 
Accorduigly,  we  have  made  no 
adjustment  to  the  DRG  weights  for  the 
effect  the  reclassificatkw  and 
recalibration  changes  we  made  in  FY 
1989  (the  latest  year  for  which  actual 
data  ate  available)  had  en  aggregate 
payments. 

b  his  Mar^  1. 19i»  report  to 
Congress,  the^ecrctaiy  indicated  he  did 
not  anticipale  iwa^Wiiy  a 
rccQBunendattoo  to  adjust  the  ORG 
weights  for  the  effect  of  the  FY  1989 
redassificatiQa  and  recalibration 
changes.  Instead,  the  effect  of  the  FY 
1989  changes  is  taken  into  accotmt  in  bis 
ncanmendation  for  the  FT  19m  i^Nlate 


to  the  prospective  payment  system  rates 
(see  appendix  Q. 

However,  we  also  interpret  section 
1886(d}(4)(C)(iii)  to  require  tfiat  we 
ensure  the  FY  1991  redassification  and 
recaUbration  dianges  do  not  affect 
aggregate  payments.  Atthou^ 
normalization  is  intended  to  achieve  this 
effect,  equating  the  average  case  weight 
after  recahbration  to  the  average  case 
weight  before  recahbration  does  not 
necessarily  achieve  budget  neutrality 
with  respect  to  aggregate  payments  to 
hospitals.  Therefore,  as  discussed  in 
section  n.A.4i>  of  the  Addendum  to  this 
final  nile,  we  proposed  to  make  a  budget 
neutrality  adjustment  to  assure  the 
requkement  of  section  1886(dl(4)(C](iii) 
of  the  Act  is  met 

Conunent  One  conmienter  expressed 
concern  that  the  DRG  recalibration  may 
not  have  been  done  in  an  entirely 
budget  neutral  way.  The  commenter 
noted  that  a  number  of  the  high  volume 
DRGs  would  have  a  lower  wei^  in  FY 
1991  than  in  prior  years.  The  commenter 
suggested  that  there  should  be  a  more 
thorough  (fiscussion  of  the  calculation 
and  an  outside  review  of  the 
methodology. 

Respomt:  Tbe  purpose  of  the  DRG 
redassificatioa  charges  and 
recaliteation  is  to  improve  our 
measurement  of  relative  resource  use 
and  to  account  for  changes  in  resource 
consumpticn  resulting  from  changes  in 
practice  patterns,  technology,  and  any 
other  factors  that  may  change  the 
relative  use  of  hospital  resources. 
Gcaeratty,  a  significant  change  in  a  DRG 
weigirt  genera^  results  for  one  or  both 
of  the  fo^wing  reasons: 

•  The  IMtG  was  aOected  by  tin  DRG 
dassificaticm  duoges;  that  is.  sosse  of 
the  more  expensive  ones  assigned  to 
the  DRG  were  reassigned  to  a  different 
DRG.  theteby  hHuuiiug  the  average 
standardise  diarges  for  tka  rwnwining 
cases.  Bflisctive  for  FY  1981.  we  have 
created  13  new  MtGs  widi  relative^ 
high  weights.  The  laasstgamenl  of  cases 
to  dM  now  MU^  has  a  noticeable  cSed 
OB  the  weights  ef  aiqr  DRGs  m  which 
these  cases  were  conoentrated  prior  to 
reossipmsnt  For  exanqile,  with  dM 
creation  ei  BBC  482  fn-adtoostomy  with 
Mouth,  Larynx,  ar  Fhasynx  Diaerder), 
the  auBtber  af  cases  to  ORG  48  (Major 
Head  sad  Neck  Prooedurss)  declined  by 
50  percent  and  dia  INtG  wei^ 
decreased  from  2  J531  to  2.3Z74. 

•  As  measured  by  average 
standardized  charges,  the  increase  in 
resource  use  for  the  cases  assigned  to 
the  ORG  was  less  Hian  die  avenge 
iBGrsase  in  resource  use.  to  general,  tne 
avetage  resource  uSe  for  cases  assigned 
to  ^  higher-we^bted  DRGs  have  been 


FetlenJ  Igggbter  /  Vol  55.  No.  171  /  Tiipsday,  Septembor  4.  1990  /  Rules  and  Regt^ttom 


increasing  more  rapidly  than  the 
average  resource  use  for  cases  assigned 
to  lower  weighted,  less  technologically- 
intensive  DRGs.  For  example,  the  final 
FY  1991  weight  for  DRG  89  (Simple 
Pneumonia  and  Pleurisy  Over  Age  17 
with  CC)  is  1.1878  compared  to  an  FY 
1990  weight  of  1J!059.  (This  DRG  was 
largely  unaffected  by  tiie  DRG 
classification  changes,) 

As  explained  above,  we  normalize  the 
DRG  weights  after  recalibration  so  that 
the  average  case  wei^t  after 
recaUbration  is  equal  to  the  average 
case  weight  before  recalibration.  The 
normalization  calculation  can  be 
verified  by  multiplying  the  number  of 
cases  in  Table  7A  by  Uieir  respective  FY 
1990  relative  weights,  summing  the 
resulting  products,  and  dividing  the  total 
sum  by  the  total  number  of  cases  to 
determine  the  average  case  weight  for 
FY  1990.  Similarly,  the  average  case 
weight  for  FY  1991  is  determined  by 
multiplying  the  number  of  cases  in  Table 
7B  by  their  respective  FY  1991  relative 
weights,  summing  the  resulting  products, 
and  dividing  the  total  sum  by  the  total 
number  of  cases  to  determine  the 
average  case  weight  for  FY  1991.  Low 
volume  DRGs  (those  with  fewer  than  10 
cases)  and  cases  in  DRGs  469  and  470 
should  be  excluded  from  the  calculation 
of  the  average  FY  1991  DRG  weight  The 
average  weight  for  FY  1990  and  1991 
both  equal  1.299. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that  the  reclassification 
changes  and  recalibration  be  budget 
neutral.  Although  normalization  is 
intended  to  ensure  that  the 
reclassification  changes  and 
recalibration  do  not  affect  aggregate 
payments,  equating  the  average  case 
weight  after  recalibration  to  the  average 
case  weight  before  recalibration  does 
not  necessarily  achieve  budget 
neutrality.  Therefore,  as  discussed  in 
greater  detail  in  section  II  A.4.b  of  the 
Addendum  to  this  final  rule,  we  also 
make  a  budget  neutrality  adjustment  to 
the  standardized  amounts. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  In  the  FY  1988 
MEDPAR  data  used  to  establish  the  FY 
1990  weights,  there  were  27  DRGs  diat 
contained  fewer  than  10  cases.  We 
proposed  to  use  that  same  case 
threshold  in  recalibrating  the  DRG 
weights  for  FY  1991.  In  Uie  FY  1990 
recalibration.  we  computed  the  weight 
for  the  27  low-volume  DRGs  by 
adjusting  the  original  weights  of  these 
DRGs  by  the  percent  change  in  the 
weight  of  the  average;  case  in  the 


remaiidng  DRGs.  We  proposed  to  use 
this  same  methodology  for  the  FY  1991 
recalibration.  Using  the  FY  1988 
MEDPAR  data  set  there  are  37  DRGs 
that  contain  fewer  than  10  cases. 

IV.  Changes  to  the  Hospital  Wage  Index 

A.  Background 

Section  1886(d)(2)(C)(ii)  of  the  Ad 
required,  as  a  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1984.  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  dUfferences  in 
area  wage  levels.  Section  1886(d)(2)(H) 
of  the  Act  required  that  the 
standardized  urban  and  rural  amounts 
be  adjusted  for  area  variations  in 
hospital  wage  levels  as  part  of  the 
methodology  for  determining 
prospective  payments  to  hospitals  for 
FY  1984.  To  fulfill  bodi  requirements,  we 
constructed  an  index  that  reflects 
average  hospital  wages  in  each  urbcm  or 
rural  area  as  a  percentage  of  the 
national  average  hospital  wage. 

For  purposes  of  determining  the 
prospective  payments  to  hospitals  in  FY 
1984  and  1985,  we  constructed  the  wage 
of  index  using  calendar  year  1981 
hospital  wage  and  employment  data 
obtained  from  the  Bureau  of  Labor 
Statistics'  (BLS)  ES  202  Employment 
Wages  and  Contributions  file  for 
hospital  workers.  Beginning  with 
discharges  occurring  on  or  after  May  1. 
1986,  we  have  been  using  a  hospital 
wage  index  based  on  H^A  surveys  of 
hospital  wage  and  salary  data  as  well  as 
data  on  paid  houra  in  hospitals.  The 
methodology  used  to  compute  the  first 
HCFA  wage  index  was  set  forth  in 
detail  in  the  September  3, 1985  final  rule 
(50  FR  35661). 

For  discharges  occurring  on  or  after 
May  1, 1986  and  before  October  1, 1987, 
the  wage  index  was  based  on  wage  data 
from  calendar  year  1982.  For  discharges 
occurring  in  FY  1988  and  FY  1989,  the 
wage  index  was  based  on  an  equal 
blend  of  calendar  year  1982  and  1984 
wage  data.  In  determining  prospective 
payments  to  hospitals  in  FY  1990,  we 
used  1964  data. 

Beginning  in  FY  1989,  because  of  the 
enactment  of  section  4005(a)  of  the 
Onmibus  Reconciliation  Act  of  1987 
(Pub.  L 100-203),  which  added  a  new 
section  188e(d)(8)(B)  to  die  Act  we  have 
also  made  revisions  to  the  wage  index 
to  take  into  account  rural  counties 
whose  hospitals  are  deemed  urban. 
These  revisions  are  discussed  in  detail 
in  section  IV.F  of  this  preamble. 

B.  Updating  Hospital  Wage  Survey 

Section  1886(d)(3)(E)  of  the  Ad  (as 
amended  by  section  6003(h)(6)  of  Pub.  L 
101-^)  requires  that  wage  indexes  that 


are  applied  to  the  labor-rdated  portion 
of  the  national  average  standardized 
amounts  of  the  prospective  payment 
system  be  updated  not  later  than 
October  1, 1900,  updated  again  not  later 
than  October  1, 1993,  and  updated 
annually  thereafter.  This  section  further 
provides  that  the  Secretary  base  the 
update  on  a  survey  of  the  wages  and 
wage-related  costs  of  hospitals  in  the 
United  States  that  participate  in  the 
prospective  payment  system.  The  survey 
should  measure,  to  the  extent  feasible, 
the  earnings  and  paid  hours  of 
employment  by  occupational  category 
and  must  exclude  data  with  respect  to 
the  wages  and  wage-related  costs 
incurred  in  furnishing  skilled  nursing 
facility  services.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  requires  Uiat  any 
updates  to  the  wage  index  be  budget 
neutral  with  respect  to  aggregate 
payments.  A  discussion  of  the  budget 
neutrality  adjustment  is  induded  in  the 
addendum  to  this  final  rule  at  section 
n.A.4.a. 

To  accomplish  the  FY  1991  update,  we 
developed  two  wage  index  survey 
forms.  The  first  form  (Form  A)  requested 
data  similar  to  past  surveys,  with  a  few 
noted  exceptions.  In  addition  to  the  total 
wages  and  hours  collected  in  past 
surveys.  Form  A  also  asked  for  data 
relative  to  the  salary  and  hours 
associated  with  direct  patient-care 
contracted  labor,  home  office,  and  fringe 
benefits.  Form  A  excluded  salary  and 
hours  associated  with  the  skilled 
nursing  facilities  and  other  nonhospital 
cost  centers.  The  second  form  (Form  B), 
in  addition  to  the  data  requested  on 
Form  A.  requested  data  relative  to 
several  occupational  categories. 

Before  initiating  the  new  hospital 
wage  survey,  the  proposed  forms  (A  and 
B)  were  submitted  for  prior  consultation 
to  various  hospital  industry 
representatives,  including  the  major 
hospital  associations,  as  well  as  to  the 
fiscal  intermediaries,  we  solicited 
comments  on  both  forms,  induding  the 
feasibility  of  obtaining  accurate  data. 
The  comments  we  received  suggested 
that  most  hospitals  would  be  unable  to 
accurately  provide  data  by  occupational 
categories  at  this  time.  As  a  result  of  the 
comments  on  these  two  forms,  we 
modified  Form  A,  now  referred  to  as 
HCFA-2561. 

The  HCFA-2561  was  used  to  colled 
data  from  all  prospective  payment 
hospitals  for  cost  reporting  periods 
ending  in  calendar  year  1988  for  die  FY 
1991  updates  to  the  wage  index  as 
required  by  section  1886(d)(3)(E)  of  the 
Act 
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forprtm 

We  prapoMd  to  bsM  tU  Ft  IMI 
wafB  tadoK.  cfiecfiYa  fiw  kospital 
Ast^Mgea  oocuiring  en  et  afiK  October 
1. 1900  and  bdiora  Octohec  1*1901,. 
ent&aly  opon  the  data  collecled  in  the 
198B  wage  larvey  which  ia  deacribed 
above  bi  eection  IVA  of  diia  preamble. 
On  the  besia  of  oonaoltadon.  wtth  the 
hospitat  indtaatiy  prior  to  our  1988  wage 
survey.  pnbBc  cfmonenta  on  the  futnre 
wage  bidsx  update  issues  presented  fn 
the  May  IL 19W  proposed  role,  fte 
raaoM  of  onr  vaBdatioD  of  data  front  the 
198B  wage  BUI  veyi  and  sobseQueut 
conauhatfoR  wftfi  indostiy 
repnaeiiianwsv  we  propoeed  to  nse  all 
of  the  ealsgoifes  of  deta.  vrith  the 
exoepliaB  ef  contract  labor,  oofiected  for 
igoniharalbre;  Ike  FT  1991  hospital 
wage  indes  lafleda  tfiafeHowiag: 

•  Total  hospital  salaries  and  hoar*. 
cxcfaMfiiig  salaries  and  hoars  associated 
wMl  skffled  anrsing  feeffity  or  other 
nonhospital  cost  centers. 

•  Hoiae  olllqs  solariaa  and  hoursL 

•  Ftinge  benefits  aseodatedwfdi 
hospild  and  hoBM  ofBoe  salaies. 

Tne  exdasiuu  of  nonhospital  costs 
and  tfie  indaaion  of  fringe  benefits  and 
home  olBca  caatajvpreaent  diangea 
from  the  rr  1990  hoepital  wage  index. 

We  propoeed  to  exdode  nonhospital 
costs  fttwn  the  wage  index  based  on  the 
slatHtory  tequiiBawnt  in  die  Mnended 
secttoa  l«99(d)(9XE)  of  the  Act.  which 
requirae  exdesion  of  sk^ed  nwsing 
fadUty  costs.  We  behcve  ttut  it  ia 
caoaiateat  to  axdade  salaries  allocated 
to  other  BonalHapital  ceat  centers  that 
are  not  diiaUly  lalalad  to  te  provision 
of  hospitat  can  and  ni^  dtetort  dte 
comparability  af  wage  data. 

We  pnposad  ta  add  home  affice 
aalanaaaad  hoars,  and  fringe  benefits  to 
the  FY  1991  wage  index  aa  a  reaoh  of 
contiBaal  hoapital  iadastry  rs^aeats. 
reiaf oicad  by  the  coamiMkta  received  ia 
responsa  ta  ^  May  1. 1990  ptopoaed 
rule,  that  wa  expand  the  faidex  to  idled 
all  relevant  hos^al  w^e  oosts^  An 
evaluation  ei  the  feasibUily  and  validity 
of  incfawfing  added  baq>ital  wi^  coat 
componenls,  beyond  dkect  hoapital  staff 
salaries,  began  with  the  initial  testing 
and  evaluation  of  the  1909  survey 
described  in  section  IV£  of  this 
preamble,  and  continued  throu^  the 
administration  of  that  surv^,  fbUowad 
by  an  extensive  survey  editing  and 
validation  process  conducted  in  close 
consultaQuu  with  Ifie  fiscal  intermediary 
ataff  famttar  with  each  hospitaf  s  fiscal 
operations.  Mow  is  a  disonsion  of 
eacB  wage  cast  component  we 
considered. 


*  PliUent  care  relatad  contract 
settees. 

Ine  wage  survey  reouestsd  ndiat^ 
related  payuiauta  and  how  atiilbutable 
to  direct  patient  care-fwuteu  contract 
sarvicaa.  Wa  iaatracted  hospitaia  to 
exclude  nonpatient  care  sarvicea.  each 
as  management  and  housekeeping 
services,  and  noalabornpebted 
payments,  such  as  payments  for 
eqaipment  and  supplies.  Any  aervicea 
for  wddch  hbor-related  payments  or 
hours  could  not  be  accurately 
determined  were  to  be  excluded.  A 
raaforfty  of  the  coninenters  on  the  May 
8. 1989  prq;>osed  rule  supported  the 
inclusion  of  contract  services  and  many 
of  those  argued  that  this  component 
should  be  expanded  to  inchute 
nonpatient  care  services  as  well  tliose 
opposing  the  Inclusion  of  contract 
services,  and  even  some  of  those  who 
supported  induding  contract  services, 
in^cated  concern  over  the  difficulty  in 
accurately  tracking  recording  hours 
worked  for  all  types  of  contract  services. 
Others  are  also  concerned  that  if  the 
contrad  wages  are  associated  with  a 
labor  market  area  different  from  that  in 
which  the  hospital  is  located,  the 
contract  wages  would  artificially 
increase  or  decrease  the  hospital's  area 
wage  index. 

Based  on  our  analysis  of  the  pubBc 
conunmts  and  data  from  the  1988 
survey,  we  proposed  to  exdude  contract 
services  fitim  the  current  wage  index. 
This  dedsion  stemmed  fsom  the 
industry's  concern  about  hoapitals 
ability  to  accurately  track  and  record 
contrad  labor  hours  and  the  following 
observations,  based  on  out  analysis  of 
the  data  received  in  response  to  the 
survey: 

— llie  national  average  hourly 
contract  rate  was  more  than  three  times 
the  basic  average  hourly  wage  for  all 
hospitals  reporting  contrad  services. 

— Over  5  percent  of  die  hospitals 
reporting  contract  services  had  an 
average  hourly  contract  rata  in  excess  of 
$55.00  per  hour  and  2  percent  exceeded 
$100100  per  hour. 

— ^A  major  source  of  hi^  contrad 
labor  costs  appears  to  be  certified 
registered  nurse  anesthetists  (CRNAs} 
and  physidans.  Intermediaries  were 
inconsistent  in  their  hnnftHng  of  CRNAa 
and  Medicare  Part  B  (rftysidan  services; 
thaf  is,  some  intermeAaries  Inchided 
CRNAa  and  part  B  {Hijrsidan  services 
while  odiers  excluded  them.  We  do  not 
tielieve  that  direct  patient  care  services 
furnished  by  physicians  should  be 
included  hecaaae  they  are  paid  on  a 
reasonable  charge  basis  under  Medicare 
part  B  rather  than  as  hospitat  service. 
Slndlarty,  snice  CRNAs  (except  for 
those  servfaig  small  rural  hospitds) 


began  biBhog  Medicare  Greedy  effective 
fomiaiy  1. 1000  under  part  B.  contract 
CRNA  aervfees  are  al»o  not  an 
apiffoprlste  Csdot  ia  our  calculation  of 
the  hospital  wage  index.  Moreover,  a 
number  oX  hospitals  daady  had 
difficulty  repertlng'fha  actual  number  of 
hours  worked  by  OlNAs  (and  appeared 
to  report  hours  based  on  time  units  for 
anesthesia  services  instead]. 

•  Finally,  only  50  percent  of  hospitals 
reported  contract  services.  At  least  11 
perceht  of  diose  not  reporting  contract 
services.  At  least  11  percent  of  those  not 
reporting  contrad  services  indicated 
they  would  have  reported  the 
expenditure  if  they  had  been  able  (as 
instructed)  to  detennine  accurately  (he 
actual  hours  worked. 

We  believe  the  above  inconsistencies 
in  reporting  on  the  1988  survey  would 
result  in  inequitable  treatment  of  those 
hospitals  diat  appnqjriaiely  did  not 
report  contrad  CRNAs  and  part  B 
physidan  (fired  patient  care  services,  as 
well  as  those  that  were  anable  to 
accurately  determine  hours  for  other 
dired  patient  care  contract  services. 
Therefore,  we  proposed  to  exdude 
contract  labor  fitim  the  FY  1901  wage 
index  and  develop  more  detailed 
instructions  and  auditing  criteria  that 
may  allow  its  inclusion  in  future  wage 
index  updates. 

•  Home  office  salaries  and  hours. 
The  wage  survey  collected  data  on 

salaries  and  fringe  benefits  foe  home 
office  personnel  that  provide  services  to 
the  hospital.  The  home  office 
compensation  costs  were  to  be  allocated 
to  the  hospital  based  on  a  recognized 
cost  allocatioB  methodology.  A  majority 
of  those  commenting  on  the  May  8, 1989 
proposed  rule  suKiorted  the  indusaon  of 
home  ofBce  aalsries  and  hours  in  the 
hospital  wage  index,  and  most  of  those 
believe  that  aO  home  office  salaries 
should  be  included.  Those  opposing  use 
of  home  office  salaries  were  concerned 
about  possible  distortions  due  to  luune 
office  wage  coming  from  high  and  low 
cost  wage  areas  other  than  that  of  the 
hospital. 

Reporting  of  home  office  hoars  waa 
very  consistent  on  the  1968  survey.  It 
also  represented  a  small  component  of 
ho^iital  hours  and  expenditures.  As  an 
overall  average,  this  category 
represented  0.88  percent  of  total  hours 
and  approximately  1  percent  of  salariea 
for  the  hospitals  reporting.  In  addition, 
hospitala  seemed  to  have  no  trcubJa  in 
providing  wages  and  hours  asaociaf  ed 
with  home  ofBces.  Home  office  scdaries 
tend  to  be  for  the  top  adminiattativa 
staff  (for  exaapla.  chief  execative 
officers,  dtief  G^ncial  officers,  and 
divisional  vice  presidents)  so  failure  to 
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indude  these  salaries  can  significantly 
distort  the  hourly  rate  for  small 
hospitals  that  rely  upon  the  home  office 
for  these  services. 

Based  on  our  analysis  of  the  survey 
results  and  the  public  comments,  we 
proposed  incorporating  home  office 
salaries  and  hours  ia  the  FY  1991  wage 
index.  We  beUeve  the  danger  of 
distortion  caused  by  home  offices  in 
divergent  wage  areas  is  outweighed  by 
the  need  to  provide  equitable  treatment 
to  hospitals  using  home  offices  to 
increase  their  organixational  efficiency. 

•  Fringe  benefits. 

The  wage  survey  collected  data  on 
employee  compensation  other  than 
salary  such  as  PICA  taxes,  pension 
costs,  health  and  life  insurance, 
perquisites,  unemployment  toxes, 
workers'  compensation,  and  deferred 
compensation.  Other  compensation  such 
as  bonuses,  and  sick  and  vacation  leave 
were  exduded  from  fringe  benefits  since 
these  costs  are  already  induded  in 
hospital  salaries.  All  of  those 
commenting  on  the  question  concerning 
fringe  benefits  in  the  May  8, 1989 
proposed  rule  were  in  favor  of  adding 
this  component  the  wage  index.  They 
cited  fringe  benefits  as  an  important  and 
expanding  component  of  hospital 
compensation  packages  as  competition 
for  staff  increases.  Based  on  our 
analysis  of  the  comments  and  validation 
of  the  1988  survey  data,  which  revealed 
very  consistent  reporting  of  these  costs, 
we  proposed  to  indude  fringe  benefits  in 
the  FY  1991  wage  index. 

•  Occupational  mix  data. 
SecHon  188e(d)(3)(E)  of  the  Ad  (as 

amended  by  section  4004(a)  of  Pub.  L 
100-203)  also  requires  that  beginning 
with  the  FY  1991  wage  index,  the  index 
should  reflect  to  the  extent  feasible,  the 
earnings  and  paid  houra  of  employment 
by  occupational  category.  However, 
during  the  prior  consultation  phase  of 
our  evaluation  of  proposed  forms  for  the 
1988  wage  survey,  various  hospital 
industry  representatives,  including  the 
major  hospital  assodations  and  the 
Medicare  fiscal  intermediaries,  strongly 
opposed  collecting  these  data.  They 
were  nearly  universal  in  asserting  that 
hospital  records  and  books  are  not  set- 
up to  identify  end  classify  employees 
into  categories  for  which  consistent 
definitions  have  often  not  been 
established.  As  a  result,  the  version  of 
the  1988  survey  designed  to  collect  this 
data  was  not  used. 

The  public  comments  in  response  to 
the  May  8, 1989  proposed  rule  were 
.consistent  with  the  previously  noted 
industry  position.  h!\  but  two 
commenters  opposed  collection  of 
occupalional-spediic  data  at  this  time, 
arguing  that  it  would  be  of  questionable 


value  for  measuring  real  differences  in 
labor  costs  among  wage  areas.  Many 
commenters  indicated  doubt  as  to 
whether  this  approach  would  ever  be  of 
value,  and  neai4y  aO  recommended,  as  a 
minimum,  a  thoron^  evaluation  of  the 
issue  before  implementing  such  a  dato 
collection  effort 

In  view  of  these  comments,  we  did  not 
request  occupational-specific  data  in  the 
1988  wage  survey:  therefore,  the  FY  1991 
wage  index  will  not  take  occupational 
mix  into  account 

In  its  March  1, 1990  report,^ProPAC 
recommended  that  we  begin 
immediately  to  coUect  data  on  employee 
compensation  and  paid  hours  of 
employment  for  hospital  woricera  in 
each  occupational  category  and  that 
after  collecting  these  data,  we  should 
carefully  evaluate  the  effect  of  adjusting 
the  area  wage  index  for  differences  in 
the  occupational  mix  of  employment 
(RdcoDunendation  8).  However,  we 
believe  any  dedsion  on  obtaining  wage 
data  by  occupational  category  for  use  in 
future  wage  indexes  must  be  preceded 
by  a  formal  evaluation  of  the  value, 
feasibility,  and  impad  of  the  collection 
and  use  of  occupation-specific  wage 
data  for  indexing  hospital  wage  costs. 

We  do  not  believe  that  it  is 
appropriate  at  this  time  to  place  the 
additional  reporting  burden  on  the 
hospital  industry  associated  with  such  a 
data  collection  effort  when  it  is  clear 
whether  an  occupationally-adjusted 
wage  index  would  in  fact  more 
accurately  distribute  payments  to 
hospitals. 

ProPAC  believes  that  the  wage  index, 
as  currently  constructed, 
overcompensates  certain  large  urban 
hospitals  due  to  the  fact  that  the  case- 
mix  index  already  reflects  the  higher 
intensity  of  labor  costs  these  hospitals 
incur,  and,  therefore,  the  cost  of  labor  is 
essentially  double-counted  in  paying 
these  hospitals  through  both  a  higher 
case  mix  index  and  wage  index  relative 
to  other  hospitals.  As  a  result,  the 
system  overcompensates  for  the  more 
complex  and  highcr-weighied  DRGs  that 
require  the  services  of  more  highly 
trained  professionals  and  that  are  more 
often  treated  in  large  urban  and 
teaching  hospitals.  Conversely.  ProPAC 
believes  that  hospitals  with  a  lower 
occupational  mix,  which  are  often 
located  in  rural  areas,  are 
disadvantaged  by  the  payment  system. 
However,  we  believe  that  ProPAC  may 
be  overstating  the  extent  of  this  problem 
since  the  standardization  process  used 
to  recalibrate  the  DRG  relative  weights 
removes  the  effects  of  area  wage 
differences  fit>m  the  case  mix  measure. 

Therefore,  until  we  can  deteimine 
whether  the  benefits  associated  with  the 


use  of  a  wage  index  adjusted  for 
occupational  mix  outweigh  the 
additional  administrative  burden  that 
developing  sudi  an  index  woold  cntad. 
we  do  not  plan  to  coUect  wage  dato  by 
occopational  category.  However,  we 
believe  that  continued  research  on  the 
wage  index  is  pertinent  and  that  fatnre 
refinements  should  be  considered  if  it  is 
clear  that  the  result  would  be  a  more 
accurate  measnre  of  relative  labor  costs. 
We  will  use  the  wage  index  that  ProPAC 
has  adjusted  for  ocaq>abonal  mix  as  the 
starting  point  for  our  evaluation  of  this 
issue. 

Comment  One  commenter  was 
unsure  whether  to  indude  residents  and 
interns  to  the  wage  survey  data  and 
stated  that  the  tnstroctions  were 
unclear.  Other  conunentera  requested 
that  we  eliminate  the  salaries  of 
teaching  physicians  and  interns  and 
residents  in  approved  teaching  programs 
(listed  on  lines  21-24  of  work^eet  A  of 
the  Medicare  cost  report)  because  they 
are  paid  under  Medicare  on  a  different 
basis,  fai  addition,  one  commenter 
advocated  the  inclusion  of  all  residents 
and  interns  and  physidan  part  A 
services  in  the  wage  survey  data.^ 

Response:  totems  and  residents 
should  be  toduded  in  the  wage  survey 
data  only  if  diey  are  part  of  an  approved 
teaching  program  and  the  hospital  pays 
their  salaries.  Payments  to  another 
hospitol  for  services  provided  by  a 
resident  that  is  salaried  by  the  other 
hospital  should  be  excluded.  The 
instructions  for  the  survey  stote  that 
salaries  on  line  70  of  worksheet  A, 
column  A  of  the  Medicare  cost  report 
(Intems-Residents  srvc — not  in 
approved  teaching  program)  should  be 
excluded.  These  interns  and  residents 
are  paid  under  Medicare  Part  B  and 
should  be  excluded  from  the  wage 
survey.  Salary  costs  for  the  time 
teaching  physicians  spend  super\-ising 
residents  in  approved  teaching  programs 
and  the  salaries  of  those  residents  are 
paid  as  a  hospital  service  and  should  be 
included  to  the  1988  wage  survey  data. 
With  regard  to  future  wage  data,  we  will 
give  consideration  to  the  comment  that 
since  graduate  medical  education  is  paid 
on  a  separate  basis,  the  associated 
salary  costs  should  be  excluded  from 
the  wage  index. 

ConmenL  We  received  a  number  of 
comments  about  our  decision  to  exclude 
contract  labor  data  from  the  wage  index 
update.  A  number  of  conunenters 
opposed  the  mdusion  of  contract  labor, 
in  particular  noting  that  it  is  very 
diiTicult  to  determine  the  houra  worked 
by  contract  workers,  and  that  our 
definition  of  contract  labor  is  difficult  to 
understand.  On  the  other  hand,  many 
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conunenters  are  concerned  because  they 
hire  many  of  their  registered  nurses  on  a 
contract  basis  and  believe  contract 
labor  should  he  included.  One 
commenter  requested  that  we  delay  the 
implementation  of  the  new  wage  index 
until  reliable  contract  labor  data  can  be 
included. 

Response:  Our  analysis  of  the  data 
from  the  1968  wage  survey  led  us  to 
propose  excluding  contract  services 
frt>m  the  current  wage  index  for  a 
variety  of  reasons.  Only  50  percent  of 
hospitals  reiK>rted  contract  services,  and 
at  least  11  percent  of  those  not  reporting 
these  services  indicated  that  they 
incurred  contract  labor  costs  but  could 
not  accurately  determine  the  hours 
worked.  In  addition,  the  national 
average  houriy  contract  wage  was  much 
higher  than  we  expected,  in  large  part 
because  of  the  inclusion  of  certified 
registered  nurse  anesthestists  (CRNAs) 
and  physicians.  Both  of  these  services 
are  generally  billed  directly  under 
Me(^care  part  B,  and  thus  we  believe 
should  not  be  included  in  the  wage 
index.  Approximately  two  thirds  of  the 
wage  index  values  would  decrease  if  the 
data  on  contract  labor  were  included, 
thus  unfairly  penalizing  those  hospitals 
that  correctly  did  not  report  CRNA  and 
direct  patient  care  services  furnished  by 
physicians,  as  well  as  those  hospitals 
that  could  not  accurately  report  data  on 
worked  hours  associated  with  contract 
services.  For  339  of  the  405  MSAs  we 
studied,  there  was  less  than  a  1  percent 
differences  between  the  value  of  the 
wage  index  with  contract  labor  and 
without  contract  labor  the  average  was 
a  change  of  —0.11  percent  (—0.16 
percent  for  urban  index  values  and 
+0.24  percent  for  rural  index  values). 
We  are  in  the  process  of  developing 
more  detailed  instructions  on  the 
reporting  of  contract  labor  costs  as  part 
of  the  Medicare  cost  report  that  may 
allow  the  inclusion  of  contract  labor 
data  in  futiue  wage  index  updates.  We 
note  that  the  statute  requires  that  we 
implement  this  update  to  the  wage  index 
effective  October  1, 1990,  and  thus  we 
cannot  wait  until  we  have  acciunulated 
reliable  contract  wage  data,  as 
suggested. 

Comment  Several  conunenters 
asserted  that  since  contract  labor  is 
defined  more  narrowly  than  in-house 
labor,  some  contracted  services  such  as 
laundry  and  dietary  services 
appropriately  paid  by  the  prospective 
payment  system  will  be  excluded  from 
the  wage  data  once  contract  labor  is 
included.  Some  conunenters  opposed  to 
the  inclusion  of  contract  labor  are 
concerned  that  it  could  add  many 
Donlabor  costs  to  the  wage  index.  One 


commenter  urged  that  we  use  only 
recent  contract  labor  data  (defining 
recent  as  less  than  18  monUis  from  the 
beginning  of  a  provider's  cost  report)  in 
determining  prospective  payment 
system  payments.  The  commenter 
believes  that  the  expense  of  contract 
labor  is  extremely  variable  since  hiring 
contract  labor  is  often  a  short-term 
response  to  a  change  in  staffing  needs. 

Response:  Contract  labor  is  defined 
narrowly  to  balance  our  concerns  about 
properly  recognizing  only  hospitals' 
labor  costs  for  providing  patient  care. 
Many  contract  labor  services  include 
overhead  costs  and  supply  costs  for  the 
contractor  as  well  as  wages  paid.  We 
believe  it  is  inappropriate  to  introduce 
this  distortion  into  the  wage  index,  and 
that  any  contract  labor  costs  reflected  in 
the  wage  index  should  be  limited  to 
cases  where  the  labor  is  directly  related 
to  patient  care  (such  as  contract 
nursing.)  We  will  continue  our  analysis 
of  the  contract  issue.  We  note  that 
fluctuationa  in  contract  labor  needs 
woidd  potentially  distort  the  wage  index 
only  if  all  hospitals  included  in  an  area's 
wage  index  value  have  similar  contract 
labor  needs  at  the  same  time. 

Comment  Several  conunenters  urged 
the  inclusion  of  contract  labor  data  in 
this  update  of  the  wage  index.  One 
commenter  stated  that  the  distribution 
of  contract  labor  wages  in  very  similar 
to  the  distribution  of  home-office  wages 
and  concluded  that  both  types  of  data 
should  be  included  in  the  wage  index. 
Other  commenters  asserted  that  the 
exclusion  of  contract  labor  data  from 
the  wage  index  was  an  arbitrary 
decision  that  hurts  rural  hospitals. 

Response:  As  stated  above,  we  feel 
that  the  contract  labor  data  is 
inaccurate  for  a  number  of  reasons.  We 
were  particularly  concerned  about  the 
hospitals  that  stated  they  had  contract 
labor  expenses  but  could  not  accurately 
determine  the  associated  hours  worked 
for  the  survey.  In  contrast  the  data  on 
home-office  hoius  and  salaries  were 
consistent  because  there  were  no 
hospitals  with  home-office  workers  that 
stated  that  they  could  not  provide  the 
data.  In  addition,  we  have  edited  the 
home-office  data  to  eliminate  aberrant 
results.  We  have  asked  the 
intermediaries  to  verify  all  home-office 
wage  rates  in  excess  of  three  standard 
deviations  above  the  mean  home-office 
rate,  that  is,  $81.25.  If  the  intermediary 
cannot  verify  the  wage  rate,  we  have 
excluded  the  home-office  data  for  the 
hospital  from  the  data  base.  The 
average  home  office  wage  rate  for  only 
six  hospitals  was  above  the  $81.25 
figure;  four  of  these  figures  were  the 
result  of  errors  in- the  wage  survey  and 


have  been  corrected,  while  the  other 
two  were  verified  as  correct  by  the 
intermediary. 

Comment  Several  commenters 
strongly  supported  inclusion  of  home 
office  data  and  fringe  benefits  in  the 
wage  index.  In  addition,  our  commenters 
suggested  that  although  the  statute  and 
regulations  require  an  adjustment  to  the 
labor-related  portion  of  the  PPS  rate, 
they  require  that  the  adjustment  be 
based  on  variation  in  wage  levels  only 
and  should  not  reflect  variation  in  other 
base-related  costs  such  as  employee 
fringe  benefits.  However,  a  few 
commenters  expressed  concern  that 
pension  costs  are  too  variable  to  be 
included  in  the  wage  index.  In 
particular,  the  commenters  are 
concerned  that  stock  market  and 
interest  rate  fluctuations  and  changing 
actuarial  profiles  will  have  a  large  effect 
on  pension  expenses,  and  thus  on  wage 
index  values.  Of  particular  concern  is 
the  effect  of  pension  credits  caused  by 
changing  actuarial  profiles — the 
adjustment  is  made  against  the  pension 
expense  of  the  ciurent  year,  but  is 
actually  related  to  pension  costs  from 
previous  years.  Another  commenter 
expressed  concern  that  the  instructions 
about  the  inclusion  of  fringe  benefits 
were  unclear. 

Response:  Section  1886(d)(5)(E) 
specifies  that  the  adjustment  to  the 
labor-related  portion  of  the  prospective 
payment  rate  for  relative  wage  levels 
shall  be  based  on  a  survey  of  wages  and 
wage-related  costs.  Thus,  to  the  extent 
the  Secretary  determines  appropriate, 
the  statute  provides  authority  to  include 
wage-related  costs  as  well  as  wages  in 
the  wage  index.  We  believe  that  pension 
costs  are  a  very  important  part  of  a 
hospital's  labor  costs  and  should  be 
included  in  the  wage  index.  We  note 
that  some  year-to-year  variation  in  the 
experience  of  an  individual  hospital 
may  be  mitigated  in  the  wage  index  by 
differing  experiences  for  other  hospitals 
included  in  the  area's  wage  index  value. 
We  will  examine  the  issue  of  pension 
credit  effects  and  will  consider  a  change 
in  the  future  wage  index  updates. 
Further,  we  will  clarify  the  instructions 
governing  fringe  benefits  when  the 
survey  is  incorporated  into  the  Medicare 
cost  report.  Finally,  we  are  amending 
i  412.63(1)  to  clarify  that  the  labor- 
related  portion  of  the  prospective 
payment  system  is  adjusted  to  reflect 
relative  costs  for  wages  and  other  wage- 
related  costs. 

Comment  Several  commenters 
requested  that  a  hospital  in  their  region 
be  excluded  from  the  wage  index 
calculations  because  it  was  no  longer  an 
acute  care  facilify.  They  were  also 
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concerned  about  a  hospital  that  had 
very  few  acute  care  admissions. 
Another  commenter  was  concerned 
because  a  number  of  the  included 
hospitals  in  the  commenter's  State  are 
primarily  large  nonacute  care  hospitals, 
in  which  their  prospective  payment 
system  payments  are  a  result  of  small 
acute  care  infirmaries  in  these  facilities. 

Response:  We  eliminated  any  hospital 
that  had  no  acute  care  stays  from  the 
survey.  In  accordance  with  section 
1886(a)(3)(E)  of  the  Act.  all  hospitals 
receiving  payment  under  the  prospective 
payment  system  must  be  included  in  the 
wage  survey  used  to  update  the  wage 
index.  In  addition,  we  have  analyzed  the 
effect  of  continuing  to  include  facilities 
with  low  acute  care  admissions  in  the 
wage  index  and  generally  found  no 
adverse  results. 

Comment  Several  commenters 
supported  ihe  exclusion  of  nonhospital 
wage  da  ta  from  the  wage  index. 
However,  two  commenters  believe  that 
wage  data  for  hospital  support  services 
(communications,  data  processing, 
admitting,  accounts  receivable,  dietary, 
nursing  administration,  central  supply, 
medical  records  and  social  services) 
that  are  used  to  support  hospital-based 
skilled  nursing  facibties  and  other 
components  that  are  not  fumishmg 
hospital  services  should  be  removed 
form  the  wage  survey  data.  Specifically, 
the  commenters  suggested  an  additional 
step-down  allocation  process  to 
determine  the  hours  and  salaries  from 
these  overhead  cost  centers  that  should 
be  allocated  to  the  skilled  nursing 
facilities  and  other  nonhospital 
components. 

Response:  The  difficulty  with 
implementing  the  commenters' 
suggestion  is  that  many  hospitals  cannot 
accurately  report  the  hours  allocated  to 
support  services  for  the  nonhospital 
components.  In  particular,  there  was  no 
vehicle  for  doing  ao  on  the  current  wage 
survey.  We  will,  however,  study 
methods  for  excluding  the  overhead 
costs  attributable  to  nonhospital 
services  in  future  wage  index  updates. 

Comment  One  commenter  stated  that 
the  use  of  industry-specific  wage 
indexes  does  not  take  into  account  that 
hospitals  must  compete  with  other 
industries  for  certain  employees,  such  as 
computer  programmers. 

Response:  The  hospital  wage  index  is 
based  on  the  reported  wage  costs  of  the 
hospitals  themselves.  The  wage  index  is 
intended  to  reflect  variations  in  the 
average  hospital  labor  costs  across 
areas.  To  the  extent  that  hospitals 
employ  personnel  in  job  categories  that 
are  not  specific  to  health  care,  the  costs 
are  reflected  in  the  wage  and  hour  data 


submitted  by  the  hospitals,  and  thus  in 
the  wage  index. 

Comment  Many  commenters  have 
expressed  reservations  about  the  cost 
control  incentives  produced  by  the  wage 
index.  Specifically,  these  commenters 
believe  that  those  hospitals  that  have 
lowered  their  labor  costs  are  penalized 
with  a  lower  wage  index  value,  while 
those  hospitals  that  maintain  higher 
labor  costs  are  rewarded  with  a  higher 
wage  index  value.  One  commenter 
believes  that  nonunion  hospitals  would 
be  unfairly  affected  for  the  same  reason. 
Another  commenter  believes  that  lower 
wage  index  values  will  endanger  many 
hospitals'  financial  viabilify  and  also 
believes  that  areas  with  higher  index 
values  will  be  able  to  raise  their 
salaries,  thus  enticing  already  scarce 
employees  away  from  those  areas  with 
low  labor  costs. 

Response:  The  wage  index  is  not 
intended  to  be  a  cost  control 
mechanism.  Rather,  the  purpose  of  the 
wage  index  is  to  measiue  variations  in 
labor  costs  across  areas  so  that 
hospitals  receive  payment  that  reflects 
their  relative  wage  level.  As  the 
commenters  note,  the  wage  index 
adjusts  payments  so  that  those  hospitals 
in  areas  with  high  labor  costs  receive  a 
higher  payment  than  those  hospitals  in 
areas  with  lower  labor  costs.  If  this 
adjustment  were  not  made,  hospitals  in 
areas  with  higher  labor  costs  would  not 
receive  adequate  payment  to  maintain 
their  current  level  of  services  while 
hospitals  in  areas  with  low  labor  costs 
would  receive  payments  in  excess  of 
their  costs.  We  believe  the  wage- 
adjusted  payment  levels  appropriately 
recognize  actual  differences  in  costs 
across  areas  and  provide  adequate 
payment  to  hospitals  for  their  labor  and 
other  costs  required  to  efficiently  deliver 
inpatient  care. 

Because  of  the  time  lag  between  the 
data  used  to  construct  the  wage  index 
and  the  year  in  which  the  index  is 
applied  to  hospital  payments,  we  do  not 
believe  that  the  wage  index  provides  an 
incentive  for  hospitals  to  raise  their 
wages  (nor  does  it  force  hospitals  to 
lower  them). 

Comment  Some  commenters  believe 
that  the  entire  wage  index  system  is 
unfair  to  nual  hospitals.  They  suggested 
that  the  wage  index  should  be  the  same 
for  all  areas.  Another  commenter  urged 
that  we  consider  the  unique 
vidnerabilify  of  high  Medicare 
utilization  hospitals  in  the  construction 
of  the  wage  index. 

Response:  Section  1886(d)(S)(E) 
requires  that  the  labor-related  portion  of 
the  prospective  payment  rate  be 
adjusted  for  geographic  variation  in 
wages  and  oUier  wage-related  costs. 


Moreover,  we  believe  that  the  wage 
index  is  an  appropriate  payment 
mechanism  for  recognizing  labor  cost 
differentials  across  areas.  We  beUeve 
the  extent  to  which  rural  hospitals  incur 
labor  costs  lower  than  hospitals  in  other 
areas  should  be  reflected  in  their 
payment  rates.  The  wage  index 
applicable  to  high  Medicare  utilization 
hospitals  appropriately  reflects  wage 
costs  for  the  labor  market  areas  in 
which  these  hospitals  are  located.  We 
do  not  believe  it  is  appropriate  to  use 
the  wage  index  as  a  vehicle  for 
providing  additional  payments  to  a 
specific  class  of  hospital. 

Comment  Two  hospitals  that 
renegotiated  labor  contracts  during  1988 
and  1989  request  that  these  predictable 
wage  change  be  included  in  the  wage 
data.  One  commenter  suggested  that  the 
higher  labor  cost  resulting  from  a  1989 
nurse  recruiting  drive  at  a  nearby 
hospital  be  included  as  well. 

Response:  We  believe  that  it  would 
not  be  equitable  to  make  such 
adjustments  to  the  wage  data,  and  that 
it  is  necessary  to  use  standard  data  for 
the  same  time  period  in  order  to  ensure 
that  the  wage  index  appropriately 
reflects  relative  labor  costs  for  a  given 
point  in  time. 

Comment  Two  commenters  urged 
that  we  use  different  geographic 
classification  schemes  in  our 
construction  of  the  wage  index.  One  of 
those  commenters  advocated  that  we 
divide  MSAs  into  core  cities  and 
surrounding  regions,  while  the  other 
commenter  advocated  the  division  of 
rival  areas  into  those  higher-volume 
rural  hospitals  with  more  than  18,000 
annual  adult  and  pediatric  patient  days, 
and  lower-volume  rural  hospitals.  Both 
commenters  believe  that  the  subsets 
they  have  constructed  face  qualitatively 
different  labor  costs,  and  should  not  be 
a  part  of  the  same  labor  market  area  for 
construction  of  the  wage  index. 

Response:  In  reality,  any  method  of 
geographic  classification  will  fail  to  be 
satisfactory  for  all  hospitals.  In  the  past, 
we  have  analyzed  different  labor  market 
configurations  and  have  been  unable  to 
identify  an  alternative  labor  market 
definition  that  would  result  in  a 
considerably  more  accurate  system. 
However,  we  recognize  that  the  current 
system  does  have  shortcomings. 
Ilierefore,  we  are  continuing  to  examine 
this  isssue  as  part  of  our  analysis  on  the 
elimination  of  separate  urban  and  rural 
payment  rates  required  under  section 
6003(i)  of  Public  Law  101-239.  We  will 
include  any  recommendations  that  we 
develop  on  labor  market  area  definitions 
in  our  report  to  Congress  on  a  single  rate 
system. 
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We  also  note  that  section  6003(h)(1)  of 
Public  Law  101-239  added  section 
1666(d)(10)  to  the  Act  to  provide  for  the 
establishment  of  th'e  Medicare 
Geographical  Classification  Review 
Board  ^GCRB)  to  consider  applications 
for  geographic  reclassification.  The 
MCCRB  will  consider  the  application  of 
prospective  payment  hospitals 
requesting  geographic  classification 
changes  for  purposes  of  determining 
their  standardized  amount  or  the 
applicable  wage  index  or  both.  We  are 
issuing  a  separate  interim  final  rule  to 
implement  tliis  provision. 

Comment'  A  commenter  from  Ohio 
states  that  it  is  unreasonable  that  the 
commenter's  wage  index  value 
decreased,  since  nonhospital  wages, 
such  as  manufacturing  wages,  increased 
in  his  city  relative  to  other  Ohio  cities. 

Response:  We  examined  the  wage 
index  values  of  Ohio,  and  found  that  the 
relative  positions  of  Ohio's  MSAs 
stayed  ailmost  the  same  between  the 
current  wage  index  and  the  wage  index 
update:  that  is,  almost  all  of  Ohio's 
MSAs  experienced  a  decline  in  their 
wage  index  values.  This  is  possible 
because  the  wage  index  compares  the 
labor  cost  experience  to  hospitals  in  an 
MSA  with  the  national  hospital  average 
hourly  wage,  not  a  state  wage  value.  It 
therefore  appears  that  hospital  labor 
costs  in  Ohio  increased  more  slowly 
than  did  the  national  average,  resulting 
in  the  nearly  across  the  board 
decreases. 

Comment-  One  commenter  wrote  to 
support  the  inclusion  of  occupational 
mix  effects  in  the  construction  of  the 
data  base,  while  others  advocated 
beginning  data  collection. 

In  addition,  one  commenter  suggested 
several  methods  of  including 
occupational  mix  data.  However,  the 
majority  of  the  commenters  opposed  the 
inclusion  of  any  occupational  mix  data 
in  the  wage  index,  stating  that  the 
reporting  burden  was  too  great.  These 
commenters  emphasized  concern  over 
reporting  cost  and  confidentiality 
problems  associated  with  the  collection 
of  occupational  mix  data. 

Response:  Occiipational  mix  data 
were  not  included  in  this  update  of  the 
wage  index  because  hospitals  indicated 
they  would  be  unable  to  collect  accurate 
data  for  hours  by  employee  category  for 
two  reasons— consistent  definitions 
have  frequently  not  been  established  for 
these  categories,  and  hospital  records 
and  books  are  not  set  up  to  identify  and 
classify,  employees  into  categories. 

We  continue  to  believe  that  the 
imposition  of  any  reporting  burden  of 
this  magnitude  must  be  preceded  by  a 
careful  evaluation  of  the  value, 
feasibility,  and  impact  of  the  collection 


and  use  of  occupation-specific  wage 
data  for  indexing  hospital  wage  costs. 
We  are  currently  proceeding  with  this 
evaluation  and  thank  the  commenters 
for  their  suggestions. 

D.  Updating  the  Wage  Index  Data 

As  noted  in  section  IV.C  above,  we 
proposed  that  the  FY  1991  wage  index 
be  based  on  data  bom  the  1988  wage 
survey.  The  wage  index  would  be 
comprised  of  data  frt>m  5,518  hospitals 
paid  under  the  prospective  pajrment 
system  and  short-term  acute  care 
hospitals  in  waiver  States.  The  method 
used  to  compute  the  proposed  wage 
index  is  as  follows: 

Step  1 — ^Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  survey  data 
for  the  hospital's  fiscal  year  endhig  in 
calendar  year  1988  have  been  received 
was  classified  into  its  appropriate  urban 
or  rural  area  based  on  the  urban  area 
definitions  to  be  used  in  the  prospective 
payment  system  in  FY  1991.  See 
discussion  in  IV.C,  below,  for  the 
classification  of  certain  rural  hospitals 
that  are  deemed  urban. 

Step  2 — For  each  hospital,  the 
excluded  salaries  (that  is,  salaries 
attributable  to  skilled  nursing  facility 
and  other  nonhospital  components) 
were  subtracted  from  gross  hospital 
salaries  to  yield  net  hospital  salaries. 
These  net  hospital  salaries  were  then 
increased  by  the  addition  of  hospital 
fringe  benefits  and  any  home  office 
salaries  and  fiinge  benefits  reported  by 
the  hospital  to  yield  total  salaries  plus 
fringe  benefits. 

Step  J— For  each  hospital,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2.  were  inflated  or  deflated,  as 
appropriate,  to  a  conunon  period  to 
determine  total  adjusted  salaries.  This 
adjustment  used  the  percentage  change 
in  average  hourly  earnings  for  each  30- 
day  increment  itom  February  14, 1987 
through  January  15, 1989,  for  hospital 
industry  workers  horn  S.I.C.  806.  Bureau 
of  Labor  Statistics  Emploj'ment  and 
Earnings  Bulletin. 

Step  4 — For  each  hospital,  the 
excluded  hours  reported  were 
subtracted  from  the  gross  hospital  hours 
to  yield  net  hospital  hours.  These  net 
hours  were  then  increased  by  the 
addition  of  any  reported  home  office 
hours  to  yield  total  hours. 

Step  5 — Within  each  urban  or  rural 
wage  index  area,  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  was  summed  for  all  hospitals  in 
that  area  to  yield  the  total  adjusted 
salaries  plus  fringe  benefits  for  the 
entire  wage  index  area. 

Step  6 — The  total  adjusted  salaries 
plus  fringe  benefits  obtained  in  Step  6 


was  then  divided  by  the  sum  of  the  total 
hours  (fiom  Step  4)  for  all  hospitals  in 
each  wage  index  area  to  yield  an 
average  hourly  wage  for  the  area. 

Step  7— The  total  adjusted  salaries 
plus  fringe  benefits  obtained  in  Step  3 
was  summed  for  all  hospitals  in  the 
Nation  and  then  divided  by  the  national 
siun  of  total  hours  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  For 
FY  1991,  tfie  national  average  hourly 
wage  is  $13.9399. 

Step  8 — For  each  urban  or  rural  wage 
index  area,  the  hospital  wage  index 
value  was  calculated  by  dividing  the 
area  average  hourly  wage  obtained  in 
Step  7  by  the  national  average  hourly 
wage  computed  in  Step  8. 

Comment-  One  commenter  believes 
that  the  inflation  factors  applicable  to 
the  various  fiscal  year  ends  of  the  wage 
index  surveys  may  not  have  been 
calculated  properly.  This  commenter 
proposed  a  slight  variation  in  the 
calculation,  which  does  not  amount  to  a 
statistically  significant  difference  in  the 
wage  index. 

Response:  Currently,  the  wage  index 
inflation  factors  are  calculated  based  on 
the  percent  change  shown  for  the 
corresponding  year  (in  this  case,  1988)  in 
the  hospital  portion  of  the  wages  and 
salaries  component  of  the  market 
basket.  This  is  the  average  hourly 
earnings  of  hospital  workers.  At  the  time 
the  wage  index  survey  work  for  1988 
began,  6.74  percent  was  the  rate  of 
change  in  this  component.  This  number 
is  then  converted  to  an  average  monthly 
compounded  factor  which  is  applied  to 
the  entire  period  on  a  monthly  basis 
using  the  midpoint  of  the  applicable 
fiscal  year  end.  We  believe  that  this  is 
appropriate  since  the  wage  index  survey 
is  based  on  one  specific  year  of  data, 
even  though  the  midpoints  may  be 
located  in  other  years. 

However,  we  did  find  that  the 
commenter  was  correct  in  one 
discrepancy  that  concerned  the  final 
two  digits  of  the  August/September  1988 
inflation  factor.  This  correction  has  been 
incorporated  into  the  wage  index 
inflation  factors. 

Comment:  Several  commenters 
pointed  out  that  the  current  process  of 
calculating  the  wage  index 
discriminates  against  those  hosptials 
whose  1988  fiscal  year  was  shorter  than 
twelve  months,  because  their  labor  cost 
experience  would  be  under-represented 
in  their  region's  wage  index.  The 
commenters  advocate  the  resubmission 
of  data  for  these  hospitals,  using 
calendar  year  1988  as  a  proxy  for  the 
hospital's  cost  reporting  period.  The 
commenters  opposed  multiplying  the 
fiscal  year  results  by  a  factor  of  twelve 
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divided  by  the  number  of  months  in  the 
fiscal  year  (for  Instance,  a  six  month 
fiscal  year  multiplied  by  two),  stating 
that  the  labor  costs  of  the  hospital  may 
have  varied  over  the  course  of  the  year, 
and  thus  not  be  reflected  accurately  by 
the  short-period  fiscal  year  data. 

Response:  The  commenters  are 
correct  in  stating  that  hospitals  with 
fiscal  years  shorter  than  twelve  months 
are  inappropriately  represented  in  the 
wage  data.  Hospitals  «vith  short  fiscal 
years  are  under-represented,  and 
hospitals  with  long  fiscal  years  are  over- 
lepresented.  Therefore,  we  have  divided 
all  data  by  the  number  of  months  in  the 
hosptials  reportiiig  period  and  then 
multiplied  by  twelve  before  computing 
the  final  values  of  the  wage  index.  We 
believe  that  this  method  is  the  most 
expedient  way  to  address  the  inequity. 

Allowing  hospitals  to  submit  1988 
data  that  do  not  coincide  with  their  cost 
reporliiij  periods  would  be  problematic 
since  the  Medicare  cost  report  serves  as 
the  basis  for  verifying  salary  data 
reported  on  the  wage  survey  form. 
Extensive  auditing  and  verification  of 
(he  data  by  the  fiscal  intermediary 
would  be  required  to  ensure  its 
accuracy.  Moreover,  we  do  not  believe 
that  any  variation  in  labor  costs  during 
the  year  would  be  significant  enough  to 
bias  the  wage  index  to  any  great  extent. 


E.  Phase-In  ofNe 
Index 


n 


Hospital  Wage 


Currently,  the  hospital  wage  index  is 
based  solely  on  1984  survey  data.  We 
proposed  to  base  the  FY  1991  wage 
index  solely  on  1988  survey  data.  We 
believe  the  intent  of  section 
1886(d)(3)(E)  of  the  Act  (as  aimended  by 
section  4004(a)  of  Pub.  L 100-203)  is  that 
the  FY  1991  wage  index  reflect  more 
recent  (that  is,  the  1988)  survey  data. 
Furthermore,  we  believe  that  with  the 
inclusion  of  fringe  benefits  and  home 
office  compensation  costs  and  the 
exclusion  of  nonhospital  costs,  the 
proposed  FY  1991  wage  index  is  a  more 
comprehensive  and  appropriate 
measurement  of  relative  labor  costs 
among  wage  areas.  Finally,  based  on  the 
use  of  more  detailed  instructions  and 
more  rigorous  scrutiny  of  hospital 
surveys  by  the  fiscal  intermediaries,  and 
the  results  of  our  editing  and  validation 
process,  we  have  concluded  that  the 
data  from  the  1988  wage  survey  are 
more  accurate  than  the  data  collected  in 
previous  years. 

However,  since  wide  swings  were 
noted  for  some  tsnage  areas  between  the 
current  and  the  new  area  wage  index 
values,  we  proposed  to  implement  a  one 
year  phasennpflhe  updated  wage  index 
for  FY  1991,B^qUting  the  percentage 
change  iifme^troposed  wage  index 


compned  to  the  current  wage  index.  We 
believe  such  a  phase-in  is  appropriate 
for  those  areas  experiencing  the  most 
significant  changes  in  their  wage  index 
values.  Therefore,  we  proposed  that  if 
the  change  from  the  current  wage  index 
to  the  new  wage  index  would  result  in 
an  hicrease  or  decrease  of  more  than  10 
percent  in  the  wage  index  value,  the  FY 
1991  wage  index  value  would  be  set  at  a 
level  that  would  limit  the  percentage 
change  to  10.0  percent  plus  50  percent  of 
the  remaining  difference  between  the 
actual  impact  of  the  new  wage  index 
and  10.0  percent.  For  example,  if  the 
current  index  value  for  an  area  is  .9000 
and  the  proposed  index  value  is  .7650, 
the  new  wage  index  would  decrease  the 
area  wage  index  by  .1350  or  15  percent 
We  proposed  to  limit  the  decrease  to 
12.5  percent  (.10  -»-  (.5  X  .05))  or  .1125 
pecentage  points.  Therefore,  in  this 
situation,  the  area's  wage  index  would 
be  .7875  for  FY  1991  and  .'7650  for  FY 
1992.  The  phase-in  adjusted  index  would 
be  in  effect  for  FY  1991  while  the  actual 
^  computed  index  would  apply  as  of  FY 
1992.  Due  to  the  significant  impact  of  the 
proposed  area  wage  index  on 
prospective  payments  to  hospitals  in 
some  areas,  we  believe  that  such  a 
phase-in  is  appropriate  since  it 
minimizes  abrupt  changes  in  payments 
during  the  first  year  of  implementation 
of  the  new  wage  index. 

Comment  A  number  of  commenters 
expressed  concern  over  the  significant 
changes  in  the  wage  index  values.  While 
most  commenters  believe  that  a  phase- 
in  is  necessary,  several  different 
methods  were  suggested.  Some  of  the 
most  common  suggestions  are  that  the 
index  for  FY  fS90  be  based  on: 

•  A  blend  of  75  percent  1988  data  and 
25  percent  1984  data,  with  the  index  for 
FY  1992  based  entirely  on  the  1988  data. 

•  A  blend  of  50  percent  1984  data  and 
50  percent  1988  data. 

•  100  percent  1988  data.  However,  the 
change  in  the  wage  index  value  should 
be  limited  to  5  percent  plus  half  of  the 
remaining  difference  between  the  values 
of  the  indexes  using  1964  and  1988  data. 

•  The  cap  should  only  apply  to 
decreases  in  the  wage  index  values  but 
not  increases. 

In  addition,  some  commenters 
suggested  implementing  the  proposed 
wage  index,  without  modifications. 
Finally,  some  commenters  advocated 
adopting  the  actual  wage  index  values 
using  1988  data,  without  any  caps. 

Response:  We  believe  that  the 
proposed  method  selected  to  phase  in 
the  wage  index  appropriately  uses  more 
recent  data  while  protecting  hospitals 
from  large  changes  in  their  payments. 
We  believe  the  1988  wage  datk^s^ 
significantly  improv^  ove^^e  IS 


data  and  that  it  would  not  be 
appropriate  to  continue  to  use  the  1964 
wage  data  to  construct  the  hospital 
wage  index.  Not  only  does  the  1968  data 
reflect  more  recent  labor  costs  incurred 
by  hospitals,  but  it  also  provides  a  more 
complete  database  for  measuring  labor 
market  variations  since  it  includes  data 
on  fringe  benefits  and  home  office 
salaries.  Moreover,  we  believe  that  the 
use  of  1988  data  is  consistent  with  the 
intent  of  section  1886(d)(3)(E)  of  the  Act 
(as  amended  by  section  4004(a)  of  Pub. 
L  100-203),  which  requires  that  we 
update  the  wage  index  by  October  1, 
1990  on  the  basis  of  a  survey  conducted 
by  the  Secretary.  By  requiring  the 
Secretary  to  conduct  a  survey  to  update 
the  wage  index,  Congress  clearly 
intended  that  the  wage  index  reflect 
more  recent  data  (that  is.  the  1988  data 
as  opposed  to  1984  data).  This  section 
also  requires  that  the  updated  wage 
index  exclude  wage  costs  inciured  in 
furnishing  skilled  nursing  facility 
services.  The  1984  survey  data  does  not 
exclude  skilled  nursing  facility  salaries 
as  required  by  the  statute. 

We  realize  that  the  new  wage  index 
will  result  in  large  changes  in  payments 
for  some  hospitals.  We  agree  that  phase- 
in  is  called  for,  and  believe  that  the 
method  we  have  chosen  appropriately 
balances  the  need  to  protect  hospitals 
from  large  decreases  in  their  payments 
with  the  need  to  compensate  hospitals 
that  have  faced  higher  labor  costs. 
However,  because  of  the  concern 
expressed  by  commenters  that  the  10 
percefU  phase-in  threshold  may  not 
adequc^tely  protect  hospitals  from  large 
shifMn  payments,  we  have  reduced  the 
tfaf^hold  to  8  percent  (that  is,  we  are 
limiting  the  percent  change  in  the  wage 
index  to  8  percent  plus  SO  percent  of  the 
remaining  difference  between  the  actual 
impact  of  the  final  wage  index  and  8 
percent).  We  note  that  any  change  in 
payments  resulting  from  a  change  in  the 
wage  index  must  be  implemented  in  a 
budget-neutral  fashion.  As  a  result,  we 
believe  the  phase-in  of  the  wage  index 
should  apply  equally  to  hospitals  that 
will  receive  an  increase  in  payments  as 
for  hospitals  that  will  receive  lower 
payments. 

F.  Revisions  to  the  Wage  Index  for 
Rural  Counties  Whose  Hospitals  are 

Deemed  Urban 

Under  section  1886(d)(8)(B)  of  the  Act, 
for  discharges  occurring  on  or  after 
October  1, 1988,  hospitals  in  certain 
rural  counties  adjacent  to  one  or  more 
Metropolitan  Statistical  Areas  (MSAs) 
are  considered  to  be  located  in  one  of 
the  adjacent  MSAs  if  certain  standards 
are  met.  Under  this  provision,  as  a  part 
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of  the  Septeoiber  30. 19B8  prospective 
payment  system  final  rule,  we  classified 
the  wage  data  for  those  rural  areas  as  if 
the  hospitals  in  (hose  areas  were 
located  in  the  adiacent  MSAs  and 
recomputed  the  wage  index  values  for 
the  affected  MSAs  and  rural  areas. 

Because  inclusion  of  the  wage  data 
from  rural  hospitals  that  are  considered 
to  be  located  in  an  adjacent  MSA  under 
section  1888(d](8)(B)  of  the  Act  resulted 
in  the  reduction  of  the  wage  index 
values  of  several  MSAs  and  nu-al  areas. 
Congress  enacted  section  8403(a)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647).  Under  that 
provision,  which  added  a  new  section 
1888(d)(B](C)  to  the  Act  if  the  inclusion 
of  wage  data  from  rural  hospitals  now 
considered  to  be  located  in  an  urban 
area  resulted  in  a  reduction  of  the  wage 
value  for  the  affected  MSA  or  rural  area, 
then  the  wage  index  values  for  those 
affected  areas  were  determined  as  if 
section  ia86(d)(8)(B)  of  the  Act  had  not 
been  enacted,  llie  wage  index  value  for 
those  rural  counties  with  hospitals  that 
were  deemed  urban  were  determined  on 
a  county-specific  basis  as  if  the  county 
were  a  separate  urban  area.  This 
provision  was  impl^imented  as  part  of 
the  September  1. 1980  prospective 
payment  system  final  rule  (54  FR  ^76). 

For  some  hospitals  in  counties 
redesignated  as  urban  under  the 
provisions  of  section  1886(dM8)(B)  of  the 
Act  the  appUcatioa  of  oomity-specific 
wage  index  values  for  FY  1900  resulted 
in  lower  total  prospective  payments 
than  what  those  hospitals  had  received 
in  FY  1989  because  those  hospitals  were 
now  subiect  to  a  lower  wage  index 
value.  For  some  redesignated  hospitals, 
such  as  those  that  had  a  oounty-spedfk 
wage  index  value  lower  than  the 
Statewide  rural  wage  index,  the 
decrease  in  payment  was  significant  In 
fact,  the  county-specific  wage  index 
value  was  sufficiently  low  in  some  cases 
that  the  hospitals  redesignated  as  urban 
received  lower  payments  than  when 
they  had  been  designated  as  rural. 

In  order  to  address  the  adverse  impact 
on  certain  redesignated  hospitals  that 
resulted  from  the  implementation  of 
section  8403(a)  of  Public  Law  100-647. 
Congress,  in  section  6003(h)  of  Public 
Law  101-239,  revised  the  methodology 
for  applying  the  wage  index  to  hospitals 
affected  by  section  1886(d)(8)(B)  of  the 
Act. 

Under  section  6003(hM3)  of  PubUc  Law 
101-239,  section  1886(d)(8)(C)  of  the  Act 
was  revised  with  respect  to  discharges 
occurring  on  or  after  April  1, 1990.  "Hje 
provision  revises  the  application  of  the 
wage  index  to  redesignated  hospitals 
based  on  the  hypothetical  impact  the 
wage  data  from  these  hospitals  would 


have  on  the  wage  index  value  of  the 
MSA  to  which  they  have  been 
redesignated. 

•  if  iadadiag  the  wage  data  for  the 
redesignated  hocpitals  redocea  the  MSA 
wage  index  value  by  one  percentage  point  or 
lest,  the  MSA  wage  index  value  applies  to 
the  redesignated  hoapitalfl  deemed  to  be  a 
part  of  that  MSA.  The  MSA  wage  index  value 
is  determined  exclusive  of  the  wage  data  for 
the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  more  than  one 
percentage  point  the  wage  index  is  applied 
separately  to  the  MSA  and  to  the  hospital* 
deemed  to  be  part  of  that  MSA  In  this  case, 
the  redesignated  hospitals  will  continue  to 
have  their  wage  index  determined  on  a 
county-speciric  basis,  as  if  their  county  were 
a  separate  urban  area.  Ho¥rever,  the  wage 
index  for  such  county  will  not  be.less  than 
the  Statewide  ntral  wage  index. 

•  Rural  areas  whose  wage  index  values 
would  be  reduced  t>y  excluding  the  data  for 
redesignated  hospitals  will  continue  to  have 
their  wage  index  calculated  as  if  no 
redesignation  had  occurred.  Those  rural 
areas  whose  wage  index  values  increased  as 
a  result  of  excluding  the  wage  data  for  the 
excluded  hospitals  will  continue  to  have  their 
wage  index  calculated  exclusive  of  the 
redesignated  hospitals. 

The  counties  subject  to  the  wage 
index  of  the  MSA  to  which  their 
hospitals  were  redesignated  (that  is, 
their  impact  on  the  MSA  wage  index 
would  be  one  percentage  point  or  less) 
are  set  forth  in  table  4c  of  the  addendum 
to  this  document.  Hie  coimties  subject 
to  a  separate  area  wage  index  (that  is. 
their  impact  on  the  MSA  wage  index 
value  would  be  greater  than  one 
percentage  point)  are  set  forth  in  Table 
4d.  The  coimties  subject  to  the 
Statewide  rural  wage  index  are  set  forth 
in  tables  4e  of  the  addendum  to  this 
document  A  few  counties  are  not 
included  in  the  tables  even  though  they 
meet  the  criteria  to  permit  hospitals  to 
be  redesignated  because  there  are  no 
prospective  payment  hospitals  in  those 
coimties. 

The  final  wage  index  values  for  FY 
1981  for  each  wage  area  are  contained 
in  Tables  4a  through  4e.  Table  4f  lists 
the  wage  areas  whose  wage  index 
changed  by  more  than  8  percent  from 
the  previous  index  to  the  new  index  and 
shows  the  actual  computed  wage  index 
as  well  as  the  final  adjusted  wage  index. 

G.  Application  of  Mid-year  Corrections 
to  Wage  Index  Values  (§412.63(1)) 

On  occasion,  wage  data  errors  have 
been  identified  in  the  middle  of  the 
Federal  fiscal  year.  Rather  than  delaying 
full  implementation  of  the  corrected 
data  until  the  beginning  of  the  next 
Federal  fiscal  year,  oiu-  practice  has 
been  to  make  mid-year  corrections  to 


the  wage  index  value  for  the  area  where 
the  error  in  the  reported  data  occurred 
so  that  the  hospitals  in  the  affected 
areas  are  not  unfairly  disadvantaged. 
However,  it  has  been  our  longstanding 
policy  to  make  changes  to  the  wage 
index  on  a  prospective  basis  only.  This 
policy  was  specifically  discussed  in  the 
final  rule  implementing  the  prospective 
payment  system,  which  was  published 
in  the  Federal  Register  on  January  3, 
1964  (53  FR  258)  and  in  the  September 
30, 1984  final  rule  prospective  payment 
system  (53  FR  38496).  The  only 
exception  we  have  ever  made  to  this 
policy  was  mandated  by  section 
6003(h)(5)  of  Public  Law  101-239.  which 
provided,  in  certain  cirtnimstances,  for 
the  retroactive  application  of  wage 
index  corrections.  The  law  specifically 
states  that  this  provision  is  to  apply  only 
under  very  limited  circumstances  and 
that  these  retroactive  payments  would 
be  made  only  with  respect  to  discharges 
occurring  before  October  1. 1990.  Given 
the  narrow  language  of  this  provision, 
we  believe  Congress  clearly  did  not 
intend  that  such  retroactive  adjustments 
to  the  wage  index  should  be  provided  in 
the  future.  We  will  continue  our  policy 
of  making  mid-year  corrections  to  the 
wage  data,  where  appropriate.  Where 
wage  data  errors  are  identified  and  the 
fiscal  intermediary  determines  that 
corrections  are  appropriate,  the  wage 
index  value  will  be  recalculated  for  the 
affected  area  only.  All  revisions  to  the 
wage  index  will  be  made  on  ■ 
prospective  basis  effective  with 
discharges  occurring  after  the  date  the 
change  is  made.  We  believe  it  is 
appropriate  to  make  such  mid-jrear 
corrections  to  the  wage  index  value  for 
the  affected  areas  so  that  the  hospitals 
in  those  areas  will  not  be  imf airly 
disadvantaged.  However,  the 
corresponding  prospective  adjustment  to 
the  wage  index  values  for  all  other  wage 
areas  (which  reflects  the  corrected  data 
in  the  national  average  hourly  wage) 
will  not  be  made  until  the  beginning  of 
the  next  fiscal  year.  Section 
1886(d)(3)(E)  (as  amended  by  Public  Law 
101-239)  requires  that  any  adjustments 
to  the  wage  index  be  made  in  a  budget 
neutral  manner.  The  wage  index  budget 
neutrality  adjustment  (discussed  in 
section  II.A.4.a.  of  the  Addendum  to  this 
final  rule)  will  be  adjusted  at  the 
beginning  of  the  next  Federal  fiscal  year 
to  account  for  the  change  in  aggregate 
payments  resulting  from  the  mid-year 
wage  index  corrections.  We  will  revise 
§  412.63(k)  to  specify  our  policy  of 
making  mid-year  corrections  to  the  wage 
index  and  applying  these  corrections  on 
a  prospective  basis  only. 


Federal  Register  /  Vol.  55.  No.  171  /  Tuesday.  September  4.  1990  /  Rules  and  Regulations      38043 


Comment:  One  commenter  suggested 
that  the  data  from  the  wage  index 
surveys  be  validated  by  an  independent 
organization,  such  as  the  American 
I  lospital  Association.  Several 
commenters  requested  that  we  use 
corrected  data.  One  commenter 
supported  our  audit  process,  but 
suggested  that  late  changes  to  the  data 
be  used  from  the  date  mitten 
notification  of  the  change  is  received  by 
either  HCFA  or  the  fiscal  intermediary, 
in  the  event  that  the  correction  is 
accepted.  The  commenter  also 
advocated  not  changing  the  national 
average  hourly  wqge  for  FY  1992  to 
reflect  the  accepted  data  corrections  to 
prevent  the  wage  index  value  from 
changing  in  those  areas  where  no 
corrections  were  made.  Finally,  the 
commenter  opposed  any  retroactive 
budget  neutrality  adjustment  we  might 
implement  in  order  to  maintain  the 
neutrality  of  the  late  changes  to  the 
wage  index  data. 

Response:  The  data  used  to  construct 
the  new  wage  index  have  gone  through 
an  extensive  editing  and  auditing 
process.  All  areas  that  had  a  change  in 
their  wage  index  value  of  greater  than  5 
percent  were  identified  and  divided  into 
two  groups:  Those  areas  with  an  index 
value  that  changed  by  10  percent  or 
more,  and  other  areas  with  an  index 
value  that  changed  between  5  percent 
and  10  percent.  For  each  area  with  a 
wage  index  that  increased  by  10  percent 
or  more,  we  looked  at  the  hospitals  in 
that  area,  and  chose  hospitals  to  be 
audited  based  on  the  four  criteria  that 
follows.  (For  those  areas  where  the 
index  changed  between  5  percent  and  10 
percent,  the  process  was  the  same,  but 
fewer  hospitals  were  chosen.) 

•  The  size  of  the  hospital  (larger 
hospitals  were  more  likely  to  have  their 
data  audited  since  they  have  a  larger 
impact  on  the  wage  index  value). 

•  The  average  hourly  wage  of  the 
hospital  relative  to  the  average  in  the 
region  (those  hospitals  with  large 
differences  were  more  likely  to  be 
audited). 

•  The  hospital's  average  wage 
between  this  survey  and  the  previous 
survey  (with  larger  differences  resulting 
in  a  higher  likelihood  of  audit). 

•  Hospitals  that  were  missing  from 
the  1988  survey. 

Data  changes  that  were  received  by 
July  12. 1990  and  accepted  as 
appropriate,  after  validation  by  the 
intermediary,  were  used  in  calculating 
the  final  wage  index  values.  Data 
-  changes  received  after  that  date  will  be 
implemented  on  «  prospective  basis 
only  (if  validated  by  the  intermediary 
and  accepted  as  appropriate),  and  the 
I ICFA  regional  otnces  will  be  notified  of 


any  resulting  changes  to  an  area's  wage 
index  value.  Anyone  who  believes  that 
the  data  for  their  labor  market  area  are 
incorrect  may  request  the  surveys  and 
check  the  submitted  data  themselves. 
Even  though  no  adjustments  may  have 
been  made  to  the  wage  data  for  a  given 
MSA  between  the  proposed  rule  and  the 
final  rule,  we  note  that  all  final  wage 
index  values  have  changed  because  the 
national  average  hourly  wage  changed 
as  a  result  of  the  data  corrections. 

With  respect  to  mid-year  corrections 
made  diuing  FY  1991,  we  believe  that  it 
is  necessary  both  to  adjust  the  national 
average  houriy  wage  for  the  FY  1992 
wage  index  and  to  perform  the 
retroactive  budget  neutrality  adjustment 
in  order  to  comply  with  the  budget 
neutrality  provisions  of  the  Act.  Absent 
a  retroactive  budget  neutrality 
adjustment  at  the  begiiming  of  next 
fiscal  year,  we  believe  that  we  would  be 
precluded  from  making  mid-year 
corrections  to  the  wage  index  since  they 
could  not  be  accomplished  in  a  budget 
neutral  fashion  as  required  by  law.  We 
must  also  reflect  any  changes  to  the 
national  average  hourly  wage  in  order  to 
properly  perform  the  wage  index's 
function:  reflecting  the  relative  labor 
cost  experiences  across  different  areas 
of  the  country. 

//.  Future  Updates  to  the  Hospital  Wage 
Index 

Section  1886(d)(3)(C)  of  the  Act,  as 
amended  by  Public  Law  101-239. 
requires  the  Secretary  to  update  the 
wage  index  again  in  FY  1993  and  at  least 
annually  thereafter.  We  proposed  to 
continue  collecting  data  on  all 
categories  of  wage  costs  included  in  the 
FY  1991  wage  index  in  these  future 
surveys  and  to  continue  collecting  data 
on  contract  labor  as  well  As  noted 
above  imder  section  IV.C  we  believe 
more  detailed  instructions  will  eliminate 
the  inconsistencies  encountered  during 
the  1988  survey.  Also,  as  noted  in 
section  IV.C,  we  intend  to  further 
evaluate  the  issue  of  collecting 
occupation-specific  data,  and  will 
consider  including  this  factor  in  future 
wage  indexes. 

In  response  to  the  majority  of  public 
comments  to  the  May  8, 1989  proposed 
rule  that  supported  including  the  wage 
survey  in  the  hospital  cost  report,  we 
also  proposed  to  incorporate  the  wage 
survey  form  in  the  Medicare  cost  report 
(HCFA-2552)  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1989.  The  wage  data  will  be 
disclosed  as  a  part  of  the  cost  report 
under  42  CFR  401.135(c).  PubUc 
disclostue  was  opposed  by  the  majority 
of  commenters  who  were  concerned 
about  occupational  specific  data. 


However,  we  did  not  propose  to  include 
occupational  data  at  the  present  time. 

Comment  Several  commenters 
suggested  that  we  move  quickly  to 
annual  updates  of  the  wage  index,  in 
order  to  protect  hospitals  from  abrupt 
changes  in  their  prospective  payment 
system  payments.  Some  commenters 
suggested  that  we  move  to  annual 
updates  starting  with  FY  1992.  One 
organization  stated  that  annual  updates 
are  very  important  because  of  the 
increase  in  the  minimum  wage. 

Response:  We  are  currently 
developing  a  data  collection  system 
which  will  enable  us  to  make  aimual 
updates  of  the  wage  index  using  the 
hospital  cost  report  as  the  vehicle  for 
collecting  the  data.  We  believe  that  the 
cost  report,  rather  than  a  special  wage 
survey  form,  is  the  appropriate  means 
for  collecting  the  wage  data  on  an 
ongoing  basis.  The  earliest  we  can  use 
the  cost  report  form  for  this  purpose  to 
collect  wage  data  is  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1989.  Once  this  mechanism  is  in  place, 
we  will  have  the  capability  to  update 
the  wage  index  on  an  annual  basis,  as 
required  by  section  1886(d)(3)(E)  of  the 
Act,  beginning  in  FY  1994. 
Unfortunately,  we  do  not  expect  that 
audited  and/or  verified  cost  report  wage 
data  will  be  available  for  updating  the 
wage  index  prior  to  that  time. 

V.  Rebasing  and  Revising  of  die 
Hospital  Market  Basket 

A.  Background 

Effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1979,  we 
developed  and  adopted  a  hospital  input 
price  index  (that  is,  the  hospital  "market 
basket")  operating  costs.  Although 
"market  basket"  technically  describes 
the  mix  of  goods  and  services  used  to 
produce  hospital  care,  this  term  is  also 
commonly  used  to  denote  the  input  price 
index  derived  in  part  from  that  market 
basket.  Accordingly,  the  term  "market 
basket"  used  in  this  document  refers  to 
the  hospital  input  price  index. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  piu-chased 
by  hospitals  to  furnish  inpatient  care. 
We  first  used  the  market  basket  to 
adjust  hospital  cost  limits  by  an  amount 
that  reflected  the  average  increase  in  the 
prices  of  the  goods  and  services^used  to 
furnish  inpatient  care.  This  approach 
linked  the  increase  in  the  cost  limits  to 
the  efficient  utilization  of  resources. 

With  the  inception  of  the  prospective 
payment  system  on  October  1, 1983,  we 
continued  to  use  the  hospital  market 
basket  to  update  each  hospital's  1981 
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inpatient  operating  cost  per  discharge 
used  in  establishing  the  FY  1984 
^standardized  payment  amounts.  In 
addition,  the  projected  change  in  the 
hospital  market  basket  has  been  the 
integral  component  of  the  update  factor 
by  which  the  prospective  payment  rates 
are  updated  every  year.  Under  current 
law,  we  are  updating  the  prospective 
payment  rates  for  FY  1991  by  the 
projected  increase  in  the  hospital 
market  basket.  An  explanation  of  the 
hospital  market  basket  used  to  develop 
the  prospective  payment  rates  was 
published  in  the  Federal  Register  on 
September  3, 1986  (51  FR  31461).  For 
additional  background  information  on 
general  development  of  hospital  input 
price  indexes,  we  refer  the  reader  to  the 
article  by  Freeland,  Anderson,  and 
Schendler,  "National  Hospital  Input 
Price  Index,"  Health  Care  Financing 
Review,  Summer  1979.  pp.  37-61. 

The  hospital  market  basket  is  a  fixed- 
weight  price  index  constructed  in  two 
steps.  First,  a  base  period  is  selected 
and  the  proportion  of  total  expenditures 
accounted  for  by  designated  spending 
categories  is  calculated.  These 
proportions  are  called  cost  or 
expenditure  weights.  In  the  second  step, 
a  rate  of  price  increase  for  each 
spending  category  is  multiplied  by  the 
cost  weight  for  the  category.  The  sum  of 
these  products  for  all  cost  categories 
yields  the  percentage  change  in  the 
market  basket,  an  estimate  of  price 
change  for  a  fixed  quantity  of  purchased 
goods  and  services. 

The  market  basket  is  described  as  a 
fixed-wei^t  index  because  it  answers 
the  question  of  how  much  more  or  less  it 
would  cost,  at  a  later  time,  to  purchase 
the  same  mix  of  goods  and  services  that 
was  purchased  in  the  base  period.  The 
ejects  on  total  expenditures  resulting 
from  changes  in  the  quantity  or  mix  of 
goods  and  services  purchased 
subsequent  to  the  base  period  are  not 
considered.  Few  example,  shifts  in  the 
furnishing  of  a  certain  type  of  inpatient 
care  to  an  outpatient  setting  might  a^ect 
the  volume  of  inpatient  goods  and 
services  purchased  by  the  hospital  but 
would  not  be  factored  into  the 
percentage  change  in  the  hospital 
market  basket. 

We  beUeve  that  it  is  desirable  to 
rebase  the  market  basket  periodically  so 
the  cost  weights  reflect  changes  in  the 
mix  of  goods  and  services  that  hospitals 
purchase  (hospital  inputs)  in  furnishing 
inpatient  care.  We  last  rebased  the 
hospital  market  basket  cost  weights 
effective  for  FY  1987.  The  market  basket 
used  through  FY  1990  reflected  base- 
year  data  from  1962  in  the  construction 
of  the  cost  weights. 


In  its  April  1. 1965  report  to  the 
Secretary,  which  is  appendix  C  of  the 
June  10. 1965  proposed  rule  (50  FR 
24446).  ProPAC  suggested  that  the 
market  basket  cost  weights  should  be 
recalcidated  or  "rebased"  at  least  every 
5  years  or  more  frequently  if  significant 
changes  in  the  weights  occur.  Most  of 
the  data  used  to  rebase  the  market 
basket  are  from  1987. 

B.  Rebasing  and  Revising  the  Hospital 
Market  Basket 

In  this  rule  we  are  using  a  revised 
maiicet  basket  to  set  the  FY  1991  update 
factor  for  the  prospective  payment  rates. 
The  new  market  basket  is  revised  as 
follows: 

•  We  are  rebasing  to  reflect  1967, 
rather  than  1962.  cost  data. 

•  We  are  modifying  certain  variables 
used  as  the  price  proxies  for  some  of  the 
cost  categories. 

In  developing  the  revised  market 
basket  we  reviewed  hospital 
expenditure  data  for  the  market  basket 
cost  categories.  Preliminary  data  on 
hospital  expenditures  for  six  major 
expense  categories  (wages  and  salaries, 
employee  benefits,  professional  fees, 
depreciation,  interest,  and  a  residual 
"all  other"  category)  were  collected 
using  1987  data  on  Medicare 
participating  hospitals  from  the 
American  Hospital  Association's  (AHA) 
1988  Annual  Survey  (referred  to 
hereafter  as  the  1967  AHA  annual 
survey).  The  AHA  data  include  capital- 
related  expenditures.  Also,  only 
prospective  payment  hospitals  were 
included  in  these  calculations.  No 
special  adjustments  were  made  for 
hospitals  with  AHA-imputed  values.  We 
then  determined,  for  each  category,  the 
proportion  the  category  represents  of 
total  cost  (excluding  capital-related 
costs).  These  proportions  represent  the 
skeletal  revised  market  basket  weights. 
This  approach  is  consistent  with  the 
way  those  values  were  calculated  using 
1982  data.  Utilities  and  contract  nursing 
weights  were  unavailable  from  the  1987 
AHA  Annual  Survey.  Instead,  these 
weights  were  estimated  from  trends  in 
earlier  years  of  AHA  Annual  Survey 
data  and  from  trends  in  other  data 
sources,  such  as  the  AHA  Hospital 
Administrative  Services  (HAS)  survey. 
The  HAS  survey  data  were  also  used  to 
provide  weights  for  food  and 
pharmaceutical  products.  The  HAS 
survey  reports  medians  rather  than 
means. 

We  are  replacing  the  base  weight  for 
professional  liability  that  was  used  in 
the  May  9. 1990  proposed  rule.  The 
weight  for  professional  liability  stated  in 
the  proposed  rule  was  derived  from  the 
HAS  Monitrend  survey.  This  weight  is 


being  replaced  by  a  1987  Medicare  cost 
report  estimate  of  the  mean  share  of 
hospital  expenditures  that  went  to  the 
cost  of  professional  liability  insurance. 
This  estimate  was  based  on 
expenditures  for  total  hospital  costs,  not 
just  Medicare's  share  of  costs.  An 
advantage  of  using  the  Medicare  cost 
report  is  that  it  presents  mean  data 
rather  than  median.  It  is  noteworthy  that 
for  prospective  payment  system 
hospitals  there  is  no  difference  between 
the  1987  Monitrend  cost  weight  and  the 
Medicare  cost  report  weight.  For 
excluded  hospitals,  the  Medicare  cost 
report  weight  is  significantly  less  than 
the  Monitrend  weight.  However,  we 
believe  that  the  Medicare  weight  is  a 
more  comprehensive  estimate  because  it 
includes  all  excluded  hospitals.  The 
Monitrend  estimate  combined  median 
data  for  some  excluded  facilities  with 
industry  data  that  were  not 
representative  of  all  excluded  hospitals. 

Weights  for  the  remaining 
subcategories  within  the  "all  other" 
category,  and  for  subcategories  within 
utilities  were  derived  from  the  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  data  on  the  hospital 
industry.  This  data  base,  which  is 
updated  at  5-year  intervals,  was  most 
recently  described  in  the  report,  "The 
Detailed  Input-Output  Structure  of  the 
U.S.  Economy,  1977."  It  contains  a 
detailed  soiu-ce  of  information  on 
hospital  input  expenditures.  The  Bureau 
of  Economic  Analysis  data  were  aged  to 
1987  using  appropriate  price  changes 
and  calibrated  for  consistency  with  the 
1987  market  basket. 

Relative  importance  factors  for  the 
revised  base-year  were  then  calculated 
for  various  expenditure  categories.  This 
work  residted  in  the  identification  of  28 
separate  cost  categories  in  the  rebased 
hospital  market  basket.  Detailed 
descriptions  of  each  category  and 
respective  price  proxy  are  provided  in 
appendix  B  of  this  Hnal  rule.  The  cost 
categories  and  weights  for  the  rebased 
hospital  market  basket  are  summarized 
in  Table  1  below. 

Table  1.— Rebased  1987  Hospital 
Market  Basket  Weights 


Expense  categories 


1.  Wage*  and  Salaries  *  » 

2  Ernptoyee  Benefits  »  * 

3.  Other  ProlesBional  Fees 

4.  Energy  and  UiMies 

A.  FueL  Oil.  Coal  and  Ottiar  Fuel 

B.  Electricity 

C.  Natural  Oas .. 


RetMsed 
1987 

hospital 
market 
basket 

««tghts' 


52.2 
9.5 
1.7 
2.4 
0.6 
1.1 
0.3 
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Table  1.— Aebasco  1967  Hospital 
Market  Basket  Wbghts— Continued 


Expaftsa  cXagoriii 


D.  Motor  Gasoline 

E.  Water  and  Sewerage. 

5.  Proleaaiorwl  Uabiliiy  Inaaartca 

6.  AS  Other 

A,  All  Other  Products: 

(1)  Pharmaoeulicats 

(2)  Food: 

(a)  Direct  PurchSM 

(b)  Corrtract  Sarvica.!.. 
P)  Chemicals 

(4)  M«dical  Instfumanta 

(5)  Photo  SuppSae — ^ 

(6)  Rubber  and  Platbos 

(7)  Paper 

(8)  Appwai .._ 

(9)  Itoch.  and  Equip 

(10)  MaceHanaoua  Products 
Subtotal 

B.  AB  Other  SaraiceK 

(1)  Business  Sarvicas... 

(2)  Computer  Semioas 

(3)  Transportation  and 
Shipping  .„ 

<4)  Telephone 

(5)  Blood  Servicas 

(6)  Poeiaga — 

(7)  AH  Other  SaraioaK 
Labor  Menaiwe.^..... 

(8)  AS  Other  Services: 
Norriabor  Intensive.. 
Subtotal . 


Rdbatad 
1987 


0.2 

<•) 

1.4 

32J 

3.9 

2.1 
1.2 
3.1 
2.7 
2.6 
2J 
1.4 
1.1 
0.5 
0.8 
21J 

3.8 
ZO 

1.2 
1.0 
0.6 
0.4 

1.2 

OA 
11.0 


■  the  1982  regulation  hospital  martiat  basket  has 
a  composite  set  o<watohls  (or  prospecliva  payment 
hospitals  and  hospitals  excluded  from  the  prospec- 
tive payment  system.  The  1987  prospactKw  payment 
system  market  basket  has  weights  lor  prospective 
payment  hospitals  only.  A  sepwate  market  basket 
will  be  used  tor  hospitals  Mduded  from  the  prospec- 
tive payment  system. 

*  In  1987,  expenses  tar  contract  nursing,  a  norv 
compensation  axpanee  in  the  AHA  annual  survey, 
were  aMocated  to  wagea  and  salaries  and  to  employ- 
ee benefits.  In  1982,  expenses  for  contract  nursing 
were  included  in  "Other  ftotessional  Fees"  in  the 
market  baskeL 

>  In  both  market  baskets  (1982  wid  1987),  wages 
and  salaries  are  compoaad  o<  nme  subcategories 
that  correspond  with  emptayment  ooet  index  catego- 
ries lor  the  nine  occupatiOAal  groups.  In  addibon,  in 
1987  emptoyee  l>enefits  w«re  grouped  into  occupa- 
tional categories.  . 

*  Rounds  to  less  than  Oti 

Note:  Due  to  roundwig,  weights  may  not  sum  to 
100  percent 

In  the  September  3, 1986  final  rule  (at 
51  FR  314G3),  for  purposes  of 
determining  the  labor-related  portion  of 
the  standardized  amounts,  we  added 
together  the  percentages  of  the  labor- 
related  items  (that  is.  wages  and 
salaries,  employee  benefits,  professional 
fees,  business  services,  computer  and 
data  processing,  blood  services,  postage, 
and  all  other  labor-intensive  services)  in 
the  hospital  market  basket.  This 
summation  resulted  in  a  labor-related 
portion  of  the  hospital  market  basket  of 
74.39  percent  and  nonlabor-related 
portion  of  25.61  penient. 

SecUons  1886  (d)(2HH)  and  (d)(3)(E)  of 
the  Act  require  that,  in  making 


payments  imder  the  prospective 
payment  system,  the  Secretary  adjust 
the  proportion  (as  estimated  by  the 
Secretary  from  time  to  time)  of 
payments  that  are  wage-related.  Since 
October  1, 1986.  we  have  considered 

74.39  percent  of  costs  to  t>e  labor-related 
for  purposes  of  the  prospective  payment 
system. 

In  connection  with  the  rebasing  of  the 
hospital  market  basket  we  have,  tmder 
the  authority  of  the  applicable  section  of 
t'the  statute  cited  above,  re-estimated  the 
labor-related  share  of  Ae  standardized 
amoimts.  Based  on  the  relative  weights 
described  in  Table  1  of  section  V.B.  of 
this  final  nde,  the  labor-related  portion 
that  is  subject  to  hospital  wage  index 
adjustments  (based  on  wages  and 
salaries,  employee  benefits,  professional 
fees,  business  services,  computer  and 
data  processing,  blood  services,  postage, 
and  all  other  labor-intensive  services)  is 

71.40  percent  and  the  nonlabor-related 
portion  is  28.60  percent.  To  implement 
this  change,  effective  with  discharges 
occurring  on  or  after  October  1, 1990,  we 
recomputed  the  labor-related  and 
nonlabor-related  shares  of  each 
hospital's  base  year  cost  used  to 
establish  the  prospective  payment  rates. 

The  amounts  in  Table  1  of  section  IV 
of  the  addendum  to  this  final  rule  have 
been  recomputed  to  reflect  the  revised 
labor-related  and  nonlabor-related 
portions.  It  should  be  noted  that, 
because  of  the  revision  of  the  labor  and 
nonlabor  portions,  the  labor  portions  of 
the  rates  published  in  Table  1  of  the 
addendum  to  this  final  rule  have 
decreased  from  those  currently  in  effect 
while  the  nonlabor  portions  have 
increased. 

Comment  One  conunenter  noted  that 
the  proposed  market  basket  weights 
were  derived  from  data  from  several 
different  sources  and  that  some  sources 
used  data  from  years  prior  to  1987  that 
were  aged  to  1987.  The  commenter 
suggested  that  data  from  the  1987 
Medicare  cost  reports  should  be  used  for 
all  cost  weights  to  have  consistent  data 
from  one  source.  Another  commenter 
expressed  concern  that  the  HAS  median 
data  might  penalize  large  hospitals. 

Response:  As  we  noted  in  the 
proposed  rule,  the  primary  source  of 
data  for  the  main  cost  weights  in  the 
proposed  market  basket  was  the 
American  Hospital  Association  1988 
annual  survey  which  collected  fiscal 
year  1987  data.  Other  data  sources  were 
used  for  smaller  cost  categories  because 
these  categories  could  not  be  obtained 
horn  the  AHA  file.  Each  of  these 
additional  data  sources  was  selected 
because  it  was  the  best  available  source 
for  that  cost  category.  The  market 


basket  is  constructed  as  en  index  of 
price  change  for  the  entire  hospital 
across  all  payers.  The  primuy  purpose 
of  Medicare  cost  reports  is  to  assure  the 
ccmect  payment  of  Medicare's  share  of 
total  hospital  expenses.  Our  internal 
analysis  of  coet  report  information  on 
hospital  totals,  as  opposed  to  the 
Medicare  share,  is  that  the  total  hospital 
infcHmation  reported  on  the  Medicare 
cost  report  cannot  provide  the  detailed 
cost  weight  breakdown  needed  for  the 
market  basket  We  would  be  able  to 
break  total  costs  only  into  total 
compensation,  malpractice,  capital  and 
all  others  using  the  medicare  cost  reports. 
This  would  not  be  a  sufficient  number  of 
cost  categories  to  fully  represent  the 
wide  variety  of  input  costs  hospitals 
incur  in  producing  care.  However,  we 
are  using  Medicare  cost  report  data  to 
obtain  the  malpractice  cost  weight  in  the 
final  market  basket  because  it  is  the 
most  accurate  source  of  that  data.  We 
believe  the  cost  weights  used  in  the 
market  basket  are  the  most  accurate  and 
complete  measurement  of  the 
prospective  payment  system  and 
excluded  hospital  cost  shares  that  it  is 
possible  to  obtain  from  available  data 
sources. 

Comment:  One  commenter  noted  that 
the  proposal  splits  wages  and  fringe 
benefits  into  separate  cost  categories. 
The  commenter  submitted  data  showing 
that  the  wage  to  fringe  benefit  ratio 
varies  across  occupational  categories, 
and  that  the  overall  ratio  of  wages  to 
fringe  benefits  in  the  submitted  data 
differs  bom  the  ratio  of  wages  to  fringes 
in  the  proposed  market  basket  The 
commenter  noted  that  the  proposed 
market  basket  makes  no  provision  for 
fringe  benefits  that  vary  by  occupation 
and  that  it  appears  to  understate  the 
share  of  costs  assigned  to  fringe 
benefits.  The  commenter  suggested  that 
the  E(]I  for  total  compensation  might  be 
a  better  employee  compensation  proxy 
when  applied  to  a  combined  cost  weight 
for  employee  wages  and  salaries  plus 
fiinges. 

Response:  We  share  the  commenter's 
concern  that  wages  and  fringe  benefits 
may  be  growing  at  different  rates.  In 
fact  this  is  one  of  the  primary  reasons 
that  a  separate  cost  weight  has  been 
created  for  fringe  benefits  in  the  market 
basket  With  this  construction,  if  wages 
or  fringes  are  growing  at  different  rates, 
the  separate  proxy  variables  for  wages 
and  fringe  benefits  will  pick  up  this 
difference  over  time  and  increase  the 
relative  importance  of  whichever 
category  is  growing  faster.  (The  relative 
importance  is  the  base  year  weight 
brought  up  to  current  levels  or 
forecasted  forward  based  on  the  rate  of 
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growth  of  the  proxy  price  variable.)  The 
data  submitted  by  the  commenter  shows 
dUferent  ratios  «f  wages  to  fringes  by 
occupation.  However,  it  appears  to  be 
based  on  the  total  private  sector,  not  the 
hospital  industry. 

In  creating  the  cost  weights  for  wages 
and  fringe  benefits,  we  totaled  the 
appropriate  fields  in  the  AHA  annual 
survey  to  arrive  atthe  weights.  Hiese 
data  summarize  each  hospital's 
experience  over  a  total  year  and  we 
have  no  reason  to  believe  that  the 
results  are  not  reliable.  We  arffnot 
persuaded  that  fringe  benefits  are 
understated  as  a  share  of  total  costs.  As 
noted,  we  created  separate  cost  weights 
for  wages  and  fringe  benefits  in  order  to 
identify  and  understand  the  separate 
contributions  of  wages  and  binge 
benefits  to  growth  in  labor  costs. 
Adopting  a  total  compensation  index . 
covering  both  wages  and  fringes  would 
limit  our  understanding,  and  the 
industry's,  of  the  contribution  of  each 
factor  to  changes  in  the  market  basket 
forecasts.  It  would  also  be  counter  to 
our  philosophy  of  providing  as  much 
disaggregation  as  feasible  in  market 
basket  cost  weights  to  make  it  clear  that 
we  are  measuring  all  costs  that  hospitals 
must  pay  to  produce  health  care. 

Comment'  Several  commenters  noted 
that  the  labor  related  portion  of  the 
market  basket  included  several  cost 
categories  in  addition  to  wages  and 
fringe  benefits.  They  suggest  that  the 
labor  related  portion  be  redefined  more 
narrowly  to  include  only  wages  and 
fringe  benefits.  One  commenter  noted 
the  absence  of  an  ad|ustment  to  the 
prospective  payment  rate  for  geographic 
differences  in  nonlabor  prices  and 
recommended  that  a  broader  definition 
of  labor  be  used  to  compensate  for  the 
lack  of  a  nonlabor  price  adjustment. 

Response:  The  labor  related  portion  of 
the  market  basket  has  been  defined  the 
same  way  since  the  program  began. 
Hospital  labor-related  costs  include 
wages  and  salaries,  employee  benefits, 
professional  fees,  business  services,  and 
the  other  categories,  as  described  in  the 
proposed  rule.  Each  of  these  categories 
is  classified  as  labor-related  because  it 
consists  of  direct  payments  to  labor 
inputs  by  the  hospital  or  hospital 
payments  for  services  that  are  very 
labor  intensive.  A  narrower  definition  of 
labor  related  costs  would  mean  that  a 
smaller  share  of  the  adjusted 
standardized  amounts  would  be 
adjusted  by  the  area  wage  index.  This 
would  financially  benefit  hospitals 
whose  wage  indexes  were  below 
average  and  financially  harm  hospitals 
with  above  average  wage  indexes. 
Conversely,  a  broader  definition  of 


labor-related  costs  would  financially 
benefit  hospitals  with  above  average 
wage  indexes.  We  believe  we  have 
correctly  identified  the  labor-related 
portion  of  market  basket  costs  and  are 
not  persuaded  a  redefinition  is 
appropriate.  Further,  we  believe  a 
significant  redistribution  of  payments 
among  hospitals,  such  as  would  occur  if 
we  adopted  one  of  these  suggestions, 
would  be  inappropriate. 

C.  Selection  of  Price  Proxies 

After  the  1987  cost  weights  for  the 
rebased  hospital  market  basket  were 
computed,  it  was  necessary  to  select 
appropriate  wage  and  price  proxies  to 
monitor  the  rate  of  increase  for  each 
expenditure  category.  Most  of  the 
indicators  are  based  on  Bureau  of  Labor 
Statistics  (BLS)  data  and  are  grouped 
into  one  of  the  following  four  BLS 
categories: 

•  Producer  Price  Indexes — Producer  Price 
Indexes  (PPIs)  are  used  to  measure  price 
changes  for  goods  sold  in  other  than  retail 
maricets.  For  example,  the  PPI  for  ethical 
drugs,  rather  than  the  Consumer  Price  Index 
(CPI)  for  prescription  drugs,  was  used.  They 
are  preferable  proxies  for  goods  that 
hospitals  purchase  as  inputs  as  part  of  the 
process  in  producing  their  outputs.  These 
indexes,  which  are  fixed-weight,  measure 
price  change  at  the  producer  or  intermediate 
stage  of  production. 

•  Consumer  Price  Indexes — Consumer 
Price  Indexes  (CPIs)  measure  change  in  the 
prices  of  final  goods  and  services  bought  by 
the  t>-pical  consumer.  Similar  to  the  PPIs,  they 
are  fixed-weight.  Because  they  do  not 
represent  the  price  faced  by  the  producer,  the 
consumer  price  indexes  were  used  if  no 
appropriate  PPI  was  available,  or  if  the 
expenditure  was  more  similar  to  that  of  retail 
consumers  in  general  rather  than  a  purchase 
at  the  wholesale  level.  For  example,  the  CPI 
for  food  purchased  away  from  home  was 
used  to  proxy  contracted  food  services. 

•  Employment  Cost  Indexes — Employment 
Cost  Indexes  (ECIs]  measure  the  rate  of 
change  in  employee  wage  rates  and  employer 
costs  for  employee  benefits  per  hour  worked. 
These  indexes  are  fixed-weight  indexes  and 
strictly  measure  the  change  in  wage  rates  and 
employee  benefits  per  hour.  They  are  not 
affected  by  shifts  in  employment  mix 

•  Average  Hourly  Earnings  Series — 
Average  Hourly  Earnings  (AHEs)  are  used  to 
wei^t  the  hourly  earnings  for  various 
occupations  within  a  given  industry  and. 
therefore,  reflect  a  weighted  employment  mix 
for  a  particular  industry.  The  AHE  series  is 
calculated  by  dividing  gross  payrolls  by  total 
hours  and  measures  actual  earnings  rather 
than  pure  wage  rates.  It  is  a  current-weight 
series  rather  than  a  fixed-weight  index  and 
thus  reflects  shifts  in  employment  mix. 

Our  price  proxies  for  tlie  rebased 
prospective  payment  hoapital  market  basket 
are  summarized  in  appendix  B  of  this  final 
rule.  However,  because  we  proposed  to 
revise  price  proxies  substantially  for 
compensation  (wages  and  salaries  plus 


employee  benefits],  we  provided  a  separate 
discussion  of  the  new  price  proxies  for  the 
compensation  portion  of  the  rebased  market 
basket.  For  purposes  of  this  discussion  we 
refer  to  the  revised  structure  (weights  and 
price  proxies)  of  the  compensation 
component  as  the  "HCFA  Blended 
Compensation  Index." 

D.  The  HCFA  Blended  Compensation 
Index 

Compensation  includes  the  two 
largest  categories  of  the  rebased 
hospital  market  basket.  Wages  and 
salaries  account  for  52.2  percent  and 
employee  benefits  account  for  9.5 
percent  of  the  total  weight.  Through  FY  • 
1990.  the  input  price  increases  for  the 
wages  and  salaries  component  are  a 
blend  of  average  hourly  earnings  for  the 
private  (includes  workers  friim  all 
categories  of  hospitals  except  State, 
local,  and  Federal  Government)  hospital 
industry  (Standard  Industrial 
Classification  Code  806)  and  economy- 
wide  employment  cost  indexes  (ECI)  for 
nine  occupational  groups.  Fifty  percent 
of  the  weight  for  professional  and 
technical  workers  has  the  average 
hourly  earnings  for  hospital  employees 
price  proxy.  The  remaining  fifty  percent 
of  the  weight  for  professional  and 
technical  workers  has  the  price  proxy  of 
ECI  for  Professional  and  Technical 
workers  in  the  private  sector  of  the 
economy.  The  remaining  eight 
occupational  groups  have  ECIs  for  the 
private  sector  for  the  respective 
categories. 

In  its  March  1, 1990  report,  ProPAC 
recommended  that  the  wage  and  benefit 
component  of  the  market  basket  be 
measured  using  a  blend  of  50  percent  of 
the  Employment  Cost  Index 
compensation  series  for  hospital 
workers  and  50  percent  of  nine 
nonhospital  ECI  compensation  series 
reflecting  the  types  of  employees 
hospitals  hire,  llie  Commission  also 
recommended  that  contract  labor 
expenses  be  incorporated  into  the  new 
compensation  component  in  the  mailiet 
basket. 

We  concurred  with  ProPAC's 
recommendation  to  include  contract 
labor  in  the  compensation  component  of 
the  market  basket.  Further,  we  agreed 
with  ProPAC  that  the  ECI  series  for 
hospital  workers  should  replace  the 
currently  used  BLS  Average  Hourly 
Earnings  for  private  hospital  workers. 
We  are  retaining  the  current  weighting 
methodology  (50  percent  of  the 
professional  and  technical  weight  has  a 
hospital  industry  wage  variable),  but  are 
substituting  the  ECI  for  Wages  and 
Salaries  for  civilian  hospital  woricers  for 
the  average  hourly  earnings  of  private 
hospital  workers.  The  civilian  hospital 
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woriiers  category  includes  workers  fit>m 
all  categories  of  hospitals  except 
Federal  hospitals.  The  ECI  offers  a  purer 
measure  of  wage  changes  than  the 
average  hourly  earnings  series.  The  ECI 
is  not  affected  by  changes  in  the 
occupational  mix  within  the  hospital 
industry.  In  addition,  the  ECI  for 
hospital  workers  includes  public  (except 
Federal]  and  private  sector  employees. 
The  AHE  series  includes  only  private 
employees.  The  ECI  for  civilian  hospital 
workers  began  in  the  second  quarter  of 
1986.  We  believe  that  the  ECI  represents 
a  substantial  conceptual  improvement  in 
measurement  over  the  AHE  variable. 

The  price  proxy  used  in  the  hospital 
market  basket  through  FY  1990  for 
employee  benefits  was  the  sum  of 
employer  contributions  for  social 
insurance  and  other  labor  income  per 
worker  in  the  nonagricultural  economy. 
This  measure  was  calculated  from  the 
Department  of  Commerce  and 
Department  of  Labor  data  sources.  This 
price  proxy  was  an  economy-wide 
measure  of  the  growth  in  employee 
benefits  per  worker. 

In  this  rule,  we  are  revising  the 
variable  used  for  the  employee  benefits 


price  proxy  to  the  ECI  for  employee 
benefits.  Indexes  are  available  for  the 
hospital  industry  and  for  the  nine 
occupational  groups  used  for  the  wages 
and  salaries  weighting  in  the  hospital 
market  basket.  We  are  weighting  the 
EQs  for  employee  benefits  the  same  as 
the  ECIs  for  wages  and  salaries. 

It  is  generally  accepted  that  prices  for 
most  nonlabor  hospital  inputs  are 
nondiscretionary  or  beyond  the  control 
of  the  hospital  industry.  To  monitor 
price  changes  in  these  expenditure 
categories,  external  (economy-wide) 
prices  are  used.  However,  hospital 
compensation  (wages  and  salaries  plus 
employee  benefits)  should  not  be 
considered  totally  beyond  industry 
control  Hospital  compensation  levels 
and  percent  increases  could  potentially 
be  influenced  by  market  imperfections 
associated  with  cost-containment 
efforts,  unionization  of  employees,  cost- 
based  reimbursement  or  monopsonistic 
buying  practices.  These  types  of 
potential  market  imperfections  can 
result  in  underpayment  or  overpayment 
of  hospital  industry  wages  relative  to 
other  industries. 


The  HCFA  Blended  Compensation 
Index  groups  hospital  occupations  into 
nine  broad  categories.  For  eight  of  these 
occupational  groups  we  believe  that 
hospitals  compete  for  labor  generally 
with  employers  outside  the  health 
sector.  Accordingly,  use  of  ECIs  as 
external  price  proxies  for  each 
occupation  seems  most  appropriate.  In 
the  case  of  compensation  for  nurses, 
especially  registered  nurses,  as  well  as 
for  certain  other  health  care  technicians 
and  professionals,  the  hospital  lalmr 
maricet  may  predominate  and  this 
should  be  reflected  in  the  use  of  an 
internal  compensation  proxy.  However, 
hospitals  also  compete  with  other 
industries  to  obtain  certain  skilled 
professional  and  technical  staff  (for 
example,  computer  programmers). 
Therefore,  for  professional  and  technical 
workers,  we  believe  a  price  proxy  that 
reflects  an  equal  blend  of  internal  and 
external  compensation  variables  is 
appropriate.  Hie  proxy  for  the  wages 
component  of  the  prospective  payment 
hospital  market  basket  reflects  internal 
and  external  measures  of  price  changes 
set  forth  in  Table  2,  as  follows: 


Tabl£  2.— HCFA  Blended  Wages  and  Salaries 


Wages  and  SaiaiiM  Confonei*  a)  Vw  1967  Hospital  Marfcei 


Wagasand 

Salaiies 
Psroemage' 


Price  Proxy 


1.  Professional  and  Techaical . 


2.  Managers  and  AdminiitrBton. 

3.  Sales...- _ 

4.  Clerical  Workers..- „. 

5.  Craft  and  Kindred.. 

6.  Operatives  Except  Transport.. 

7.  Transport  Equipment  OperaSves.. 

8.  Monfarm  Latxirers -m 

9.  Service  Workers „ 

Total  Wages  and  Salaries  * . 


82.0 

9.7 
0.4 

12.9 
1.9 
0.6 
0.1 
0.1 

12.2 


100.0 


50/50  tilend  of  EO  for  Hospital  Workers  and  £»  for  Wages  and  Ssiaries  of 

Professional  Specially  and  Technicai  Workars 
Ea  lor  Wiges  and  Salaries  for  ExacuSva,  AdnMsaaliwe  and  ManagerisI  Workars 
ECI  for  Wages  arxl  Salaries  for  Sales  Workars 

ECI  for  Wages  and  Salaries  for  Administrative  Support  Inchidbig  Clerical  Workers 
ECI  for  Wages  and  Salwies  for  Precision  Production,  Craft  and  Repair  Workers 
ea  tor  Wages  «id  Salvias  for  MacNna  Operators.  AasenMars  and  Inspectors 
ECI  tor  Wages  utH  Salaries  for  Transportation  and  Material  Moving  Workws 
ECI  lor  Wages  and  Salaries  for  Handlers,  Equipment  Cleaners,  Helpers  and  Latxirers 
ECI  for  Wages  and  Salaries  for  Service  Occupatens 

ToUl  Weight  for  Wages  wid  Salaries  is  52.2 


■  Wages  and  salaries  percentages  were  calculated  using  hospital  irxlusliy  data  from  9m  1967  cunent  population  survey. 
'  Due  to  rounding,  wc4)hU  may  not  sum  to  100  percent 


The  HCFA  Blended  Employee  Benefits 
Index  uses  the  same  percent  distribution 
as  the  wages  and  salaries  distribution  in 
Table  2.  The  ECIs  for  employee  benefit 
proxies  are  the  analog  ECI's  for  wages 
and  salaries  for  each  of  the  groups  in 
Table  2.  The  total  weight  for  employee 
benefits  is  9.5  percent. 

The  Blended  Wages  and  Salaries 
Index  is  combined  with  the  Blended 
Employee  Benefits  Index  to  form  die 
HCFA  Blended  Compensation  Index. 

We  believe  that  the  HCFA  Blended 
Compensation  Index  provides  an 
accurate  and  equitable  basis  for 
monitoring  increases  in  the  wages  and 
employee  benefits  portions  of  the 
hospital  market  basket  and  that  it 


responds  to  ProPACs  concern  that  the 
input  price  index  should  reflect  labor 
market  forces  that  are  both  internal  and 
external  to  the  hospital  industry. 

Comment-  Several  commenters  noted 
that  the  proposed  market  basket  uses  a 
50/50  blend  of  internal  and  external 
employee  compensation  (wages  and 
fringe  benefits)  price  proxies  applied 
only  to  the  professional  and  technical 
portion  of  employee  compensation.  They 
questioned  why  this  50/50  internal/ 
external  blend  is  not  extended  to  other 
occupational  categories. 

Response:  There  is  a  continuing 
debate  about  whether  internal  employee 
compensation  proxies  (measures  of 
employee  compensation  ^owth  from  the 


hospital  industry)  or  external  employee 
compensation  proxies  (measures  of 
employee  compensation  growth  in 
comparable  occupational  categories 
outside  hospitals)  are  more  appropriate 
proxies  for  the  growth  in  employee 
compensation  in  the  market  basket 
Using  100  percent  internal  (hospital 
industry)  measiues  of  employee 
compensation  growth  would  effectively 
pass  through,  as  reimbursable  costs,  the 
higher  rates  of  employee  compensation 
growth  experienced  by  hospitals  as 
compared  to  the  rest  of  the  economy. 
Using  100  percent  external  (economy- 
wide)  measures  of  employee 
compensation  growth  would  effectively 
hold  hospitals  to  the  lower  levels  of 
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employee  compensation  growth  in  the 
lai^ger  economy  adjusted  for  their 
employment  mix.  The  prospective 
payment  system  eliminated  full  cost 
reimbursement  of  hospital  operating 
costs  and  substituted  financial 
incentives  for  imident  purchasing  of 
hospital  inputs.  The  prospective 
payment  system  market  basket 
measures  the  growth  in  hospital  prices 
for  production  inputs.  It  is  structured  to 
encourage  cost  effective  spending  for 
labor  by  using  economy-wide  employee 
onnpensation  proxy  variables  in  those 
occupations  that  are  generally  employed 
both  in  and  out  of  hot^itals.  This 
includes  managers  and  administrators, 
sales  woikers,  clerical  woikers,  etc. 
Hospitals  receive  full  credit  for 
increases  in  employee  compensation  in 
these  occupations  at  die  rate  this  growth 
occurs  in  the  general  economy.  We 
believe  this  is  a  reasonable  employee, 
compensation  growth  allowance  for 
these  occupations  in  the  aggregate. 
However,  the  prospective  payment 
system  maiket  basket  also  recognizes 
that  there  are  specialized  occupations, 
such  as  registered  nurses,  where 
shortages  can  cause  employee 
compensation  to  grow  faster  in  the 
hospital  sector  than  in  the  general 
economy.  These  occupations  are 
primarily  in  the  professional  and 
technical  component  of  hospital 
employee  compensation.  This 
component  is  the  largest  occupational 
category,  making  up  62  percent  of  the 
total  hospital  employee  compensation 
bill.  In  order  to  compensate  hospitals  for 
increases  in  employee  compensation 
among  professional  and  technical  staff 
that  may  be  due  to  shortages  or  other 
circumstances  outside  the  hospital's 
management  control,  we  apply  a 
hospital-industry-specific  employee 
compensation  proxy  to  half  of  the 
professional  and  technical  component. 
This  employee  compensation  price 
proxy  structure  passes  through  one  half 
of  any  increases  in  hospital-industry- 
specific  employee  compensation  for 
professional  and  technical  employees  in 
excess  of  general  employee 
compensation  inflation  for  that  group.  It 
is  constructed  this  way  in  order  to 
recognize  that  hospitals  may  experience 
above  average  employee  compensation 
increases  for  registered  nurses  or  other 
specialized  professional  and  technical 
staff,  while  retaining  incentives  for  the 
efficient  use  of  labor. 

Comment:  The  50  percent  internal 
price  proxy  used  for  the  professional 
and  technical  employee  compensation 
component  of  the  market  basket  is  the 
Employment  Cost  Index  (ECI)  for  ail 
hospital  employees.  Several  commenters 


inquired  whether  this  proxy  is 
appropriate,  since  it  measures  employee 
compensation  growth  for  a  broader 
group  of  hospital  employees  than  Just 
professional  and  technical  employees. 

Response:  There  is  no  EQ  for 
employee  compensation  of  professional 
and  technical  hospital  employees.  The 
best  available  hospital-industry-specific 
employee  compensation  proxy  is  the  ECI 
for  all  hospital  employees,  which  we 
used  As  we  noted  in  the  proposed  rule 
(at  55  FR 19448),  the  1982  base  market 
basket  used  the  Average  Hourly  Earning 
(AHE)  of  hospital  woricers  as  the 
hospital-industry-specific  employee 
wages  and  salaries.  This  AHE  could  be 
influenced,  in  addition  to  changes  in 
wage  rates,  by  changes  in  the 
employment  mix  of  hospitals.  The  ECI 
used  as  an  internal  employee 
compensation  proxy  in  the  1987-ba8ed 
maiket  basket  is  a  superior  measure  of 
"pure"  price  change  for  hospital 
employee  compensation.  Most  public 
comments  favored  the  change  from  the 
AHE  proxy  to  the  ECI  proxy  on  the 
grounds  that  it  was  a  technically 
superior  measure  of  hospital  employee 
compensation  growth.  For  employee 
benefits,  the  1982-based  market  basket 
used  as  a  proxy  an  economy-wide 
measure  on  changes  in  employee 
benefits  per  worker.  The  1987-based 
market  basket  uses  an  occupation 
specific  blend  of  Employment  Cost 
Indexes  for  employee  benefits  weighted 
by  the  hospital  employment  mix. 

Comment:  One  commenter  stated  that 
HCFA  has  provided  no  analysis  to 
suggest  that  a  hospital-industry-specific 
or  internal  employee  compensation 
proxy  that  applies  to  approximately  30 
percent  of  hospital  employee 
compensation  is  appropriate,  or  that  a 
100  percent  hospital-industry-specific 
employee  compensation  proxy  is 
inappropriate.  The  commenter  stated 
more  broadly  that  HCFA  has  not 
demonstrated  that  changes  in  labor 
prices  are  within  hospitals'  control. 

Response:  Prior  to  the  inception  of  the 
prospective  payment  system,  hospitals 
were  paid  in  full  for  their  reasonable 
costs  of  providing  services.  This  meant 
that  hospitals  were  paid  in  full  for 
increases  in  the  employee  compensation 
of  their  personnel.  Making  the  employee 
compensation  proxy  variables  100 
percent  internal  or  hospital-industry- 
specific  would  be  equivalent  to  passing 
through  for  full  reimbursement  all 
hospital  employee  compensation 
increases  in  excess  of  economy-wide 
employee  compensation  growth  by 
occupational  category.  Prior  to  the 
prospective  payment  system,  many 
observers  and  analysts  felt  that  this 


guarantee  of  full  cost  reimbursement 
was  an  important  factor  in  the  growth  of 
hospital  costs  at  rates  well  above 
inflation  in  the  rest  of  the  economy.  The 
prospective  payment  system  was 
instituted  to  change  the  full  cost 
reimbursement  formula  to  one  that 
stimulated  efficiency  in  the  production 
of  hospital  care,  including  efficiency  in 
the  production  of  hospital  care, 
including  the  prudent  purchasing  of 
labor  inputs.  It  is  explicit  in  the 
philosophy  behind  the  prospective 
payment  system  that  hospital  managers 
have  considerable  control  over  growth 
of  costs.  Experience  to  date  under  the 
prospective  payment  system  shows 
clearly  that  hospital  managers  do  in  fact 
have  considerable  ability  to  control  the 
growth  of  production  costs.  Our  decision 
to  weight  over  30  percent  of  hospital 
labor  costs  with  internal  rates  of 
increase  was  made  in  recognition  that 
hospitals  can  experience  employee 
compensation  increases  that  are  beyond 
their  ability  to  control,  such  as  those 
stemming  fi-om  shortages  of  registered 
nurses  or  other  types  of  skilled  and 
specialized  personnel. 

Comment:  Several  commenters  made 
the  point  that  applying  the  proxy 
weights  to  the  occupational  cost  shares 
as  proposed  results  in  "effective" 
weights  that  are  less  than  or  more  than 
the  occupational  cost  weights.  They 
argued  that  market  basket  weights  are 
biased  unless  "effective"  cost  weights 
are  proportional  to  actual  cost  weights, 
that  is,  62  percent  professional  and 
technical,  and  9.7  percent  managers  and 
administrators,  etc. 

Response:  A  fixed  weight  (Laspeyres) 
price  index  used  for  prospective 
payment  is  constructed  in  several  steps. 
First,  base  weights  must  be  established. 
This  step  establishes  the  cost  weights 
(cost  shares)  for  the  average  prospective 
payment  system  or  excluded  hospital  in 
the  base  year,  in  this  case  1987.  As 
noted  in  the  proposed  rule,  employee 
wages  and  salaries  for  prospective 
payment  system  hospitals  are  52.2 
percent  of  hospital  costs  and  fringe 
benefits  are  9.5  percent,  etc.  In  order  to 
further  break  down  employee  wage  and 
salary  costs,  the  largest  component  of 
hospital  costs,  we  calculated  the  share 
of  wages  and  salaries  in  various 
occupational  categories  within  the 
hospital.  We  calculated  that  62  percent 
of  hospital  wages  and  salaries  go  to 
professional  and  technical  employees, 
9.7  percent  to  hospital  managers  and 
administrators,  etc.  The  second  step  in 
constructing  a  fixed  weight  index  is 
selecting  price  proxies  that  are 
appropriate  for  tracking  increases  in 
each  cost  category.  There  are  three 
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important  considerations  in  selecting 
price  proxy  variables.  The  most 
important  is  that  the  wage  or  price 
proxy  match,  as  closely  as  possible, 
what  is  included  in  the  cost  weight  This 
insures  that  we  measure  changes  in 
those  costs  due  to  prfce  change 
accurately  over  time*  A  second 
consideration  relates  to  the  question  of 
internal  (hospital-industry-specific)  and 
external  (economy-wide)  proxies.  As 
discussed  at  length  above,  the 
prospective  payment  system  was 
designed  to  create  financial  incentives 
for  hospitals  to  produce  care  efficiently. 
In  general,  employee  compensation 
proxies  that  are  economy-wide  hold 
hospitals  to  employee  compensation 
increases  occurring  in  the  rest  of  the 
economy  (adjusted  for  occupational 
mix)  and  hospital-iadustry-specific 
employee  compensation  proxies  pass 
through  the  actual  employee 
compensation  inflation  occurring  in 
hospitals.  The  third  consideration  in 
selecting  an  employee  compensation 
proxy  is  whether  it  can  be  accurately 
forecasted  to  produce  a  reliable  forecast 
of  future  increases  in  the  cost  category. 
This  means  having  a  valid  historical 
data  series.  Thus,  price  proxies  are 
selected  based  on  both  technical  and 
policy  considerations.  Commenters 
noted  that  it  is  possible  to  arrange 
occupational  cost  weights  and  employee 
compensation  price  proxy  shares  in  such 
a  way  that  multiplying  cost  weights  and 
price  proxy  shares  creates  "effective" 
weights  that  are  proportional  to  actual 
cost  weights.  However,  this  apparent 
mathematical  congruence  is  achieved  by 
making  a  large  share  of  employee  wage 
and  salary  proxies  hospital-industry- 
specific,  including  the  employee  wage 
price  proxies  for  many  occupational 
categories  which  are  clearly  not 
hospital-industry-specific.  Proportional 
or  symmetrical  cost/proxy  weights  may 
be  appealing  in  an  accotmting  sense,  but 
in  one  comment  this  apparent  congruity 
is  achieved  by  making  every 
occupational  employee  compensation 
proxy  50  percent  internal  to  the  hospital 
industry.  We  do  ndt  believe  this  is 
consistent  with  the  prospective  payment 
system  philosophy  of  providing 
incentives  for  cost  control.  In  addition, 
mathematical  proportionality  does  not 
justify  the  application  of  hospital- 
industry-specific  price  proxies  to 
occupations  that  are  essentially 
economy-wide.       I 

Comment:  One  commenter  suggested 
that  using  a  50/50  Internal/external 
blend  for  professional  and  technical 
hospital  employees  implies  that  50 
percent  of  employees  are  in  special  job 
titles  and  health-related  occupations 


specific  to  the  health  care  industry.  They 
presented  data  suggesting  that  the 
blended  compensation  index  for 
professional  and  technical  employees 
should  be  91  percent  internal  or 
hospital-industry-specific  and  9  percent 
external  or  economy-wide.  Other 
commenters.  while  less  specific,  argued 
that  a  larger  share  than  50  percent  of 
professional  and  technical  employees 
should  have  employee  compensation 
proxies  internal  to  the  hospital. 

Response:  As  we  noted  in  the    . 
proposed  rule  and  in  response  to 
comments  above,  we  use  a  50  percent 
internal  employee  compensation  proxy 
for  professional  and  technical 
employees  recognizing  that  labor 
shortages  in  some  health-related 
occupations  can  force  up  employee 
compensation  for  reasons  beyond  the 
ability  of  hospital  management  to 
control.  There  is  no  assumption,  we 
suggested  in  the  comment,  that  SO 
percent  of  professional  and  technical 
employees  are  in  health-related 
occupations.  For  the  reasons  stated  in 
the  proposal  and  reiterated  above,  we 
believe  that  weighting  the  price  proxies 
for  professional  and  technical 
employees  at  50  percent  internal  or 
hospital-specific  provides  an  adequate 
allowance  for  compensation  increases 
in  specialized  occupational  categories 
above  economy-wide  levels. 

E.  Separate  Market  Basket  for  Hospitals 
and  Hospital  Units  Excluded  From  the 
Prospective  Payment  System 

In  its  March  1, 1990  report,  ProPAC 
recommended  that  we  establish  a 
separate  market  basket  for  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system.  We  agree 
with  this  recommendation.  Therefore, 
we  propose  to  implement  a  separate 
market  basket  for  excluded  hospitals  an 
units.  Excluded  hospitals  tend  to  have 
different  case  mixes,  practice  patterns, 
and  composition  of  inputs  from 
prospective  payment  system  hospitals. 
The  fact  that  these  hospitals  are  not 
included  under  the  prospective  payment 
system  in  part  reflects  these  differences. 

HCFA,  FroPAC,  and  industiy  studies 
have  documented  the  significanUy 
different  weights  for  excluded  hospitals 
and  prospective  payment  hospitals. 
Table  3  of  section  V.E.  of  tiiis  final  rule 
shows  the  cost  categories  and  weights 
for  the  1987-based  market  basket  for 
excluded  hospitals.  Wages  and  salaries 
are  61.3  percent  of  total  operating  costs 
for  excluded  hospitals  compared  to  52.2 
percent  for  prospective  payment 
hospitals.  Employee  benefits  are  13.0 
percent  for  excluded  hospitals  compared 
to  9.5  percent  for  prospective  payment 
hospitals.  Compensation  costs  (wages 


and  salaries  plus  employee  benefits)  are 
74.3  percent  of  costs  compared  to  61.7 
percent  for  prospective  payment 
hospitals.  Noncompensation  costs  are 
25.7  percent  of  excluded  hospitals  and 
38.3  percent  of  costs  for  prospective 
payment  hospitals.  Energy  and  utility 
costs  are  a  slightly  higher  percent  of 
excluded  hospital  costs  reflecting  the 
higher  proportion  of  room  costs  relative 
to  ancillary  services  for  excluded 
hospitals.  On  the  other  hand, 
pharmaceutical  costs  are  a  substantially 
lower  proportion  of  costs  for  excluded 
hospitals.  The  weights  for  the  excluded 
hospital  market  basket  were  derived 
using  essentially  the  same  data  sources 
and  methods  as  for  the  prospective 
payment  market  basket  (see  appendix  B 
to  this  final  rule). 

Differences  in  weights  between  the 
excluded  hospital  and  prospective 
payment  hospital  market  baskets  do  not 
necessarily  lead  to  significant 
differences  in  the  rate  of  price  growth 
for  the  two  market  baskets.  If  all 
individual  wages  and  prices  move  at  the 
same  annual  rate,  both  market  baskets 
will  have  the  same  price  growth  since 
weights  are  irrelevant  in  this  special 
case.  Also,  offsetting  price  increases  for 
various  cost  components  can  result  in 
the  price  growth  being  the  same. 

Comment:  One  commenter  noted  that 
we  created  a  separate  market  basket  for 
hospitals  that  are  excluded  from  the 
prospective  payment  system.  The 
conmienter  suggested  tiiat  it  might  be 
appropriate  to  create  separate  market 
baskets  for  each  type  of  excluded 
hospital. 

Response:  For  some  time,  we  have 
been  studying  the  issue  of  whether  there 
should  be  a  separate  market  basket  for 
excluded  hospitals,  or  a  separate  market 
basket  for  each  type  of  exduded 
hospital.  Even  though  it  was  clear  that 
the  cost  structures  were  very  different 
for  the  prospective  payment  system  and 
excluded  hospitals,  our  analyses  were 
not  showing  large  or  consistent 
differences  between  the  forecasted  price 
increase  for  the  prospective  payment 
system  and  excluded  facilities.  As  part 
of  the  rebasing  process,  did  simulated 
forecasts  for  psychiatric,  rehabilitation, 
long-term,  and  children's  hospitals  and 
compared  the  results.  We  found  little 
difference  between  the  historical  and 
forecasted  price  increases  for  each  type 
of  excluded  facility  and  also  that  there 
is  not  a  significant  difference  in 
historical  and  forecasted  price  changes 
between  prospective  payment  system 
hospitals  and  excluded  hospitals. 
However,  as  noted  in  the  proposed  rule, 
excluded  hospitals  have  much  higher 
labor  shares  than  prospective  payment 
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system  hospitals.  The  large  difference  in 
cost  weights  and  the  slight,  bat 
consistent,  diffierence  in  historical  and 
forecasted  price  indexes  convinces  us 
that  a  separate  excluded  hospital 
market  basket  would  be  appropriate. 
However,  at  this  time  there  is  no 
evidence  supporting  the  need  for  a 
separate  market  basket  for  each  type  of 
excluded  hospital. 

Comment  One  commenter  felt  tkat 
HCFA  should  consider  adding  a  one- 
time ad)ustment  add-on  to  the  full 
current  update  factor  to  compensate  for 
the  cumulative  error  in  the  target 
amounts  for  hospitals  excluded  from  the 
prospective  payment  system  that 
resulted  from  using  the  prospective 
payment  hospitals'  market  basket  up 
through  FY  1990. 

Response:  Aa  we  noted  in  the 
proposed  rule,  when  the  Bwrket  basket 
for  ho^titals  excluded  from  the 
prospective  payment  system  and  the 
market  basket  for  prospective  payment 
hospitals  were  compared  on  a  his^rical 
basis  from  FY  1977  through  FY  1969.  the 
average  difference  between  the  two 
scenarios  was  only  &1.  This  was  well 
below  the  tolerance  range  ol  a25 
percmt  wggested  by  ProPAC  for  the 
implementation  of  a  forecast  error 
correction  factor.  In  9  of  the  13  years 
examined,  the  difference  was  (kl  or  lesa. 
In  addition,  since  FY  1984.  the  difference 
has  consistently  been  0.1  or  less  and.  in 
FY  1989,  the  prospective  payment 
hospitals'  matiiet  basket  was  0.2  higher 
than  the  excluded  hospitals'  market 
basket.  Therefore,  we  believe  that  there 
has  not  been  a  significant  enough 
difference  between  the  two  market 
baskets  to  warrant  a  one-time 
adjustment  add-on. 

In  Table  3.  which  foOowa.  we  set  fordi 
the  1987  market  basket  weights  for 
excluded  hospitals. 

Table  3.-1967  Excujoed  Hospital 
MAftKET  Basket  Weights  * 


Categoiy 


2.  Emptoyw 

3.  PrataMKir 

4.  EiMitaiand 


A.FiMlai.ooal.«lc. 


CNaluralgis 


E  Wstar  and  MMwaoa.. 

5.  Pro*.  iaUily  ina.„ -..^ 

a  AS  olhsf  ..„„.„«...,...^..,._.^^ 


1987 


61J 

lao 

1.4 
2.* 

0.7 
tJ 
04 

« 

1.0 

zaa 


Table  3.— 1987  Excluoeo  Hospital 
Market  Basket  Weights  '—Continued 


CUB0ory 


(2)Foott 


(b)  Contract  MOHoe- 

(3)  ChofnicfliS- 


(4)  Medk:ar  imlniimnts.. 

(5)  Photo.  wpplM 

(6)Rut)barMtf| 

(B)A()(Mrai„ 


(9)  Macti  and  oquip 

(10)  MiacettarMowpredueti. 


Sutjtotal. 


(3)  Trans,  and  shipping . 

(4)Ta 

(S)Bk)odi 

(6)1 


(7)  Al  o0Mr  labor  intamw*. 
(B)  All  ottter  nonlabor  int 


Subtotal- 


1987 


£5 

a7 

1.9 
1.6 
t.6 
1.4 
0l9 

a7 

0.3 

as 


ia7 


1.2 

oa 
aa 
a4 

oa 

0.5 


oa 


i.a 


>  Tlw  waga  and  price  proaiaa  an  tha  aaroa  fa  tfw 
excludad  hoapitaf  and  preapsclAw  payment  huatiBal 
market  baaiielii 

*  Tbe  1987  excluded  honttal  mariMt  basket  haa  a 
cowipoajle  set  of  iwighu  fa  Madteae  piMUpaagi 
paycMaMc,  lona  terM  cm%,  lelMMtattoK  and  €m- 
dren's  hoapitaia. 

*  Rounds  to  leaa  tttan  0.1. 

Note:  CXw  to  roundbia  »w)i||M»  may  not  sum  to 
lOOr 


VL  Other  Dedriona  and  Chaagaa  to  the 
Regulations 

A.  Eliminatiott  of  the  R^fooal  Floor 
f§41Z70f 

Section  4002(d)  of  PubKc  Law  100-203 
amended  section  18e6(d)(l)(AXiii)  of  die 
Act  to  establish  a  'Yegional  floor"  for 
the  prospective  payment  rate  applicable 
to  a  hospital  effiective  for  discharges 
occurring  on  or  after  April  1. 1988  and 
before  October  1, 1990.  In  accordance 
with  this  section,  hospital  payments 
have  been  based  on  the  greater  of  the 
national  average  standardized  amount 
or  the  sum  of  85  percent  of  the  national 
average  standardized  amount  and  15 
percent  of  the  average  standardized 
amount  for  the  Census  region  in  which 
they  are  located.  Because  the  statutory 
authority  for  use  of  the  regional  floor 
expires  on  October  1. 1990,  we  proposed 
to  discontinue  its  use  effective  with 
discharges  occurring  on  or  after  October 
1,1990. 

Comment:  Several  commentera 
disagreed  with  our  proposal  to  eliminate 
the  regioi^al  floor  in  which  hospitals 
receive  the  higher  of  the  national  rate  or 
85  percent  of  the  national  rate  and  15 
percent  of  the  regional  rate  applicable  to 


the  region  in  which  the  ho^ital  is 
located. 

Response:  We  are  eliminating  the 
regional  floor  because  the  legislative 
authority  for  continuing  it  expires 
September  30. 1990.  In  the  absence  of 
specific  legislative  authority,  we  are 
required  to  use  a  fuU  national  rate 
beginning  in  FY  1991. 

B.  Sole  Community  Hospitals  (§  412.S2) 

Under  the  prospective  payment 
system,  special  payment  protections  are 
provided  to  sole  community  hospitals 
(SCHs).  An  SCH  is  a  hospital  that,  by 
reason  of  factors  such  as  isolated 
location,  weather  conditions,  travel 
conditions,  or  absence  of  other 
hospitals,  is  the  sole  source  of  inpatient 
hospital  services  reasonably  available 
to  Medicare  beneficiaries.  The 
regulations  that  set  forth  the  criteria  that 
a  hospital  must  meet  to  be  classified  as 
an  SCH  are  at  {  412.g2(a).  CurrenUy.  to 
be  classified  as  an  SCH.  a  hospital  must 
either  have  been  designated  as  an  SCH 
prior  to  the  beginning  of  the  prospective 
payment  system,  or  it  must  be  located  in 
a  rural  area  and  meet  one  of  the 
following  requirements: 

•  It  is  located  more  than  35  miles  from 
other  like  ho^itals. 

•  It  is  located  between  25  and  35 
miles  from  other  like  ho^titals.  and  it — 

— Senrea  at  least  75  peiceiit  of  iiytienta  in 
its  service  area:  or 

— Has  fewer  than  SO  beds  and  woald  qualify 
on  the  basia  of  serving  75  percent  of  its 
area's  inpatients  except  that  some  patients 
seek  specialized  care  unavailable  at  the 
hospital 

•  It  is  located  between  15  and  35 
miles  from  other  like  hoqntals  and 
isolated  by  local  topo^aphy  or  extreme 
weather  for  30  days  ia  eadi  2  oat  vIL  3 
years. 

Effective  widi  boqntal  cost  reporting 
periods  beginning  on  or  after  April  1. 
1990.  section  18Be(d)(5)(DXi)  of  die  Act. 
as  amended  by  section  eo^e)  of  Public 
Law  101-239,  provides  that  SCHs  are 
paid  based  on  whichever  of  the 
following  rates  jrields  the  greatest 
aggregate  payment  the  Federal  rate 
applicable  to  the  ho^ital  (that  is.  the 
Federal  national  rate  which  for 
dischargee  occorring  before  October  1. 
1990  ia  sub)ect  to  the  regional  floor),  the 
updated  hoqrital-specific  rate  basKMl  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  (See  a  more 
detailed  discussion  of  this  provision 
above  in  section  ILB^  of  dds  preamble.) 

1.  Travel  Time 

Section  8003(e)  of  Public  Law  101-239 
also  added  a  new  section 
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1886(d)(5KD)(iv)  of  the  Act.  which 
directs  the  Secretary  to  establish  criteria 
to  determine  whether  a  hospital  should 
be  classified  as  an  SCH  "because  of  the 
time  required  for  an  individual  to  travel 
to  the  nearest  alternative  sottfce  of 
appropriate  inpatient  care." 

In  developing  a  proposed  trave^time 
policy,  we  consulted  with  many  public 
and  private  sources  to  determine  if  there 
was  already  in  existence  an  established 
system  to  measure  travel  time  in  rural 
areas.  We  sought  advice  on  this  issue 
from  other  governmental  agencies, 
pubUo  and  private  health  care  officials, 
consultants  in  health  care 
administration,  and  members  of  the 
travel  and  map-making  industries.  We 
found  no  existing  system  that  could  be 
applied  to  measure  travel  time  between 
rural  hospitals  on  a  nationwide  basis. 
Where  there  is  travel  time  data,  the  data 
are  limited  to  travel  time  between  major 
urban  areas  and  are  based  primarily  on 
travel  via  interstate  and  major  urban 
highways.  Existing  travel  time  studies 
do  not  take  into  consideration  travel 
time  on  rural  roads  or  the  effects  of 
variable  weather  conditions.  Based  on 
consultation  with  the  entities  and 
individuals  mentioned  above  and  with 
hospital  personnel  and  other  interested 
parties,  our  proposed  travel  time  policy 
was  based  on  the  best  data  we  were 
able  to  obtain. 

We  considered  permitting  a  hospital 
to  qualify  for  SCH  status  based  solely 
on  a  statement  from  a  disinterested 
party  (such  as  the  State  Highway 


Administration  or  State  Police 
Department)  certifying  the  time  required 
to  travel  between  two  rural  hospitals. 
Although  we  did  not  include  this  as  part 
of  our  proposal,  we  invited  comments  on 
whether  this  would  be  a  viable  policy. 
We  also  invited  suggestions  as  to  who 
the  certifying  official  should  be  if  such  a 
system  were  enacted  and  what  criteria 
should  be  established  for  measuring  the 
travel  time. 

We  proposed  to  continue  many  of  the 
same  definitions  that  we  had  already 
incorporated  into  the  SCH  regulations. 
That  is,  we  proposed  to  define 
"alternative  source  of  appropriate 
inpatient  care"  as  we  previously  defined 
"like  hospital"  in  S  412.92(c)(2)  of  the 
regulations.  Alternative  source  means  a 
hospital  furnishing  short-term,  acute 
care.  Consistent  with  our  ciuxent  policy, 
we  proposed  not  to  evaluate  the 
comparability  of  specialty  services 
offered  by  hospitals  in  determining  SCH 
status. 

We  also  proposed  to  define  "nearest" 
as  we  had  in  the  past  in  {  412  .92(c)(1), 
that  is,  as  the  shortest  distance  in  miles 
measured  over  improved  roads.  An 
improved  road  is  any  road  maintained 
by  Federal,  State,  or  local  governmental 
entity  and  available  for  use  by  the 
general  public. 

We  believe  that  45  minutes  is  a 
reasonable  measure  of  travel  time 
between  rural  hospitals  and  we 
proposed  to  use  it  as  the  .standard  to 
determine  SCH  qualification  under  this 
provision. 


In  developing  our  proposed  policy,  we 
considered  ail  of  the  factors  that 
influence  the  length  of  time  required  to 
travel  from  one  location  to  another.  We 
believe  that  some  factors  (such  as  time 
of  day,  age  and  experience  of  the  driver, 
and  age  and  condition  of  the  vehicle 
being  used)  are  so  variable  that  they  are 
unreliable  as  consistent  measiues  of 
travel  time.  Other  factors,  such  as  traffic 
congestion,  elevation  changes,  and 
traffic  lights,  are  extremely  difficult  to 
meastue  by  themselves.  However,  we 
did  identify  three  factors  that  affect 
travel  time — distance,  speed  limit  and 
predictable  weather  conditions — that 
can  be  objectively  measured  and  we 
proposed  to  use  them  to  determine 
whether  a  hospital  should  be  classified 
as  an  SCH  based  solely  on  travel  time. 
That  is,  we  proposed  that  to  qualify  as 
an  SCH  based  on  travel  time  to  the 
nearest  alternative  source  of 
appropriate  inpatient  care,  a  hospital 
would  have  to  show  that  it  takes  at  least 
45  minutes  to  travel  to  the  nearest  hke 
hospital  using  the  fastest  route  and 
traveling  at  90  percent  of  the  maximum 
posted  speed  limit.  In  areas  meeting    - 
certain  severe  weather  conditions,  we 
proposed  to  add  an  additional  factor 
(described  below]  to  the  travel  time. 

We  proposed  the  following  formula  to 
determine  whether  a  hospital  should  be 
classified  as  an  SCH  based  solely  on 
travel  time  to  the  nearest  available 
source  of  appropriate  inpatient  care: 


Travel  Time^  I  Distance  -~l 


90%  of  the  Speed  Limit 
60  Minutes 


)1^( 


Weather  Cisnditions  Factor] 


We  proposed  that  the  requesting 
hospital  would  be  classified  as  an  SCH 
if  the  travel  time  between  hospitals 
equals  45  minutes  or  more  using  this 
formula,  ff  the  travel  time  is  less  than  45 
minutes,  we  proposed  that  the  hospital 
would  not  be  classified  as  an  SCH 
based  on  the  travel  time  criterion. 
However,  we  noted  that  a  hospital  that 
does  not  qualify  based  on  travel  time 
may  still  qualify  for  SCH  status  under 
the  market  share  test 

a.  Speed  Limit.  We  proposed  to  base 
our  determination  on  90  percent  of  the 
maximum  allowable  posted  speed  limit 
Our  use  of  90  percent  of  the  maximum 
allowable  speed  limit  takes  into 
consideration  factors  such  as  traffic 
lights,  stop  signs,  and  congestion  that 
increase  travel  time,  but  that  are  not 
measurable  by  speed  limit  distance,  or 
weather  conditions.  This  90  percent 


factor  also  takes  into  consideration  the 
fact  that  not  all  drivers  travel  at  the 
maximum  allowable  speed  limit.  We 
recognize  that  the  allowable  speed  limit 
may  vary  considerably  on  the  same 
road;  that  is,  a  roadway  may  have  a 
speed  limit  of  55  miles  per  hour  for  open 
areas  but  lower  limits  for  travel  through 
towns,  in  areas  of  heavy  congestion,  or 
around  sharp  curves.  In  making  oiu* 
determination,  we  proposed  that  the 
speed  limits  would  be  prorated  based  on 
the  distance  traveled.  For  example,  if  a 
trip  involves  travel  at  55  miles  per  hour 
for  10  miles  and  at  40  miles  per  hour  for 
5  miles,  the  distance  that  must  be 
traveled  at  the  different  speed  limits 
would  be  taken  into  consideration. 

To  calculate  travel  times,  we 
proposed  to  round  all  calculations  to 
two  digits  to  the  right  of  the  decimal 
point  (one-hundredths).  If  the  third  digit 


is  five  through  nine,  we  proposed  to 
round  upward;  if  the  third  digit  is  one 
through  four,  we  proposed  to  round 
downward. 

We  recognize  that  major  changes  in 
elevation  influence  the  time  required  to 
travel  between  two  locations.  However, 
we  found  it  to  be  very  difficult  to 
measure  elevation  changes  equitably, 
and  we,  therefore,  did  not  include 
elevation  changes  in  our  proposed 
formula.  We  also  found  it  problematic  to 
measure  consistently  the  effects  of  other 
impediments  to  travel  such  as  variable 
traffic  congestion,  school  bus  stops, 
traffic  lights,  stop  signs,  and  railroad 
crossings. 

However,  we  believe  that  all  these 
variable  factors  are  considered  io 
establishing  the  speed  limit  permitted  on 
any  given  road.  That  is,  steep  inclines, 
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areas  approaching  traffic  lights,  and 
severe  corves  generally  have  lower 
posted  speed  Kmits  than  do  areas  across 
level  open  sections  of  road.  In 
establishing  speedlimits.  the  State  and 
local  governments  also  take  into 
account  such  factors  as  the  type  of  road 
being  traveled  (fw  example,  limited 
access,  fonr-lane  hi^ways  generally 
have  higher  speed  Ibnits  than  unlimited 
access,  two-lane,  fann-to-raarket  roads), 
areas  of  limited  visibility,  excessive 
congestioB^road  crossings,  and  school 
zones.  Therefore,  we  believe  the  speed 
limit  is  not  only  a  major  factor  that  must 
be  considered  in  measuring  travri  time 
between  two  hospitals,  but  it  is  also  an 
important  indicator  of  many  other 
variable  Esctors  affecting  travd  time. 
b.  Distance.  In  nioet  instances,  the 
shortest  distance  between  two  hoq)itals 
will  also  be  the  fastest.  However,  in 
those  instances  where  a  shghtly  longer 
route  may  be  considerably  faster  than  a 
shorter,  more  direct  route,  we  proposed 
to  base  our  travel  time  determination  on 
the  faster  route  for  purposes  of 
determining  SCH  status  based  on  travel 
time  to  the  nearest  like  hospital.  That  is, 
there  may  be  areas  where  there  is  more 
than  one  possible  route  between 
hospitals.  One  route  may  involve  travel 
of  33  miles  over  a  limited  access,  four- 
lane  highway  on  which  die  posted  speed 
limit  is  55  miles  per  hour.  The  other 
route  may  require  travel  via  a  two-lane 
road  with  a  maximum  speed  limit  of  35 
miles  per  hour,  but  the  distance  is  only 
30  miles.  In  this  example,  it  would 
require  57.14  minutes  to  make  ^le  trip 
using  the  shorter  route — 


(35X.9\ 


=57.14 


33 


(55xjV 
60    / 


=4aoo 


but  only  40JX)  minutes  to  make  the  trip 
using  the  longer  route — 


If  we  considered  the  time  it  takes  to 
travel  the  shortest  route  rather  than  the 
fastest  travel  time,  this  hospital  would 
quahfy  (57.14  minutes  is  greater  than 
45.00  minutes).  However,  it  takes  only 
404X)  minutes  to  travel  the  longer  route. 
Thus,  the  two  hospitals  are  less  than  45 
minutes  apart  Therefore,  in  considering 
whether  a  hospital  qualifies  as  an  SCH 
in  this  example,  we  proposed  to  base 
oar  determinatian  on  the  longn'  but 
faster  route  to  the  nearest  like  hospital. 

c.  Weather  Conditions.  The  third 
factor  that  affects  travel  time  is  severe 
weather  conditions.  Rainfall,  snow,  ice. 
and  fog  may  slow  travd  speeds  below 
the  posted  limits.  Became  sodi 
conditions  are  so  variable,  it  is  not 
possible  to  measure  their  impact 
precisely.  However,  based  on  data  from 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  of  the  United 
States  Department  of  Commerce,  we 
know  the  conditions  that  prevail  in 
various  areas  based  on  data  gathered 
and  averaged,  in  most  cases,  over  at 
least  the  last  30  years.  NCAA  complies 
cliraatologieal  data  from  271  weather 
stations  across  the  country  on  a  daily 
basis  and  has  prepared  charts  detailing 
the  mean  number  of  days  per  year  on 
which  certain  weather  conditions  have 
occurred  at  each  of  these  stations  based 
generally  on  at  least  30-year  averages. 
The  data  show,  for  example,  the  average 
number  of  days  per  year  during  which  a 
particular  weather  station  reported  at 
least  0.01  inches  or  more  of 
precipitation,  heavy  fog  that  limited 
visibility  to  one-quarter  of  one  mile  or 
less,  and  accumulated  snowfall  or  ice 
pellets  measuring  1.0  inch  or  more. 

We  beheve  these  data  are  the  most 
accurate  and  current  data  available  and 
represent  an  equitable  assessment  of 


weather  conditions  likely  to  impede 
travel  in  any  given  area.  For  instance. 
the  city  of  Goodland,  Kansas  has  an 
average  of  11.9  days  per  year  durii^ 
which  snow  or  ice  pellet  accumulaticni 
measures  li>  or  more  inches. 
Precipitation  of  0.01  inch  or  more  falls 
on  an  average  of  7a5  days  per  year  in 
Goodland.  and  heavy  fog  that  limits 
visibility  to  one-quarter  mile  or  less 
occurs  on  27.8  days  per  year.  These 
same  data  are  available  for  each  of  the 
271  weather  stations  across  the  United 
States. 

We  believe  weather  conditions  should 
be  considered  as  a  factor  in  travel  time 
only  when  they  are  prevalent  for  a 
significant  number  of  days  during  the 
year.  Listed  below  are  the  proposed 
lower  limits  that  we  believe  constitute 
significant  disruptiottaf  to  travel  time. 

SiGNincANT  DtSRUPTioNS  To  Travel 
Time 


Type  of  a^tpical  wwthor  oondtton 

Lowor  imit 
oldivs 
annually 

Avemgit  number  of  days  annually  on 
wtiich  the  amount  of  snowfaB  or  ice 
pe«o<s  B  greater  (hen  1.0  inch 

Average  number  of  days  annually  on 
wtiKh  precipttation  it  greater  tian 
0.01  incti 

2S 
160 

Average  number  of  days  annually  witti 
hev/y  fog  (vistNMy  of  ^  mile  or  less) . 

50 

For  each  of  these  lower  limits  that  are 
exceeded  in  the  hospital's  area 
(according  to  NOAA  data),  we  proposed 
to  use  an  additional  weather  factor  of  10 
percent.  Thus,  if  the  hospital's  area 
exceeds  the  lower  limit  in  only  one 
category,  we  proposed  to  use  the 
following  formula: 


Ttsvel  Tine= 


Distance 


*    ( 


90%  erf  the  Speed  Limit 


60  Minutes 


)I 


X110% 


For  example,  if  the  distance  times  90 
percent  of  the  speed  limil  divided  by  60 
results  in  travel  time  of  AiJOO  minutes 
and  the  NOAA  data  indicate  that  the 
area  in  which  the  hospital  is  located  is 
subject  to  heavy  fog  during  60  days  each 
year,  we  proposed  to  multiply  the  414X) 
minutes  by  110  percent  resulting  in 
travel  time  of  45.10  minutes,  if  the 


NOAA  data  indicate  the  area  in  whidi 
the  hospital  is  located  is  subject  to 
heavy  fog  during  55  days  per  year  and  it 
is  also  subject  to  rainfall  of  at  least  Om 
inch  on  175  days  per  year,  we  proposed 
to  multiply  the  product  of  speed  divided 
by  60  times  the  distance  by  120  percent 
resulting^in  travd  time  of  48.20  minutes. 


In  the  proposed  rule,  we  stated  that  in 
order  to  ensure  consistency  in  making 
SCH  determinations,  we  would  accept 
only  the  data  published  by  NOAA  as 
evidence  of  these  types  of  weather 
conditions.  A  hospital  will  not  have  to 
furnish  NOAA  data  to  us  since  we  have 
a  complete  set  of  the  most  current  data 
published  for  each  weather  station.  For 
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the  convenience  of  the  reader,  we  have 
included  in  Table  9  in  section  IV  of  the 
Addendum  to  this  final  rule  a  list  of  the 
NOAA  data  on  which  we  will  base  our 
decisions  concerning  the  weather 
conditions  factor.  These  data  are  also 
available  to  hospitals  upon  request  to 
NOAA.  If  a  hospital  wishes  to  obtain 
these  data  from  NOAA.  it  may  do  so  by 
writing  to:  United  Stales  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Adminisftration.  National 


Climatic  Data  Center, 
Asheville,  NC  28801. 


*ederal  Building. 


(2)  Driving  10  miles  at  40  mph  requires 
16.67  minutes. 


10  miles- 


In  this  example,  it  requires  34.85  (18.18  plus 
16.67)  minutes  to  travel  from  Hospital  A  to 
the  nearest  like  hospital;  therefore,  the 
hospital  would  not  qualify  as  an  SCH  based 
on  travel  time. 


The  hospital  should  identify  itself  by 
its  location  in  or  near  a  city  and  state 
and  request  the  most  current  "local 
climatological  data,  annual  summary 
with  comparative  data"  lot  its  area. 

In  making  our  determination  regarding 
applicable  weather  conditions,  we 
proposed  to  consider  the  weather 
conditions  reported  by  the  weather 
station  located  closest  to  the  requesting 
hospitd  (using  air  miles).  In  the  event  a 
hosirital  is  located  virtually  equidistant 
between  two  weather  reporting  stations. 


I      ISmilet^   f 


0O«x55mph 


60  minutes 


)1 


Example  2: 

Hospital  B  is  located  26  miles  from  tlte 
nearest  like  hospital.  There  is  only  one  road 
between  the  two  hospitals  and  the  speed 
limit  on  it  is  40  miles  per  hour  for  its  entire 
distance.  The  area  has  severe  fog  for  70  days 
each  year. 

(1)  Driving  28  miles  at  40  mph  requires 
43.33  minutes. 

(2)  Multipying  43.33  miluites  by  110  percent 
yields  47.M  minutes  travel  time  between 
hospitals. 

In  this  example,  the  travel  time  between 
hospitals  exceeds  the  45  minute  standard  and 
the  hospital  would  qualify  as  an  SCH. 

The  proposed  rule  provided  that  it  is 
the  hospital's  responsibility  to  submit 
evidence  of  the  distance  to  the  nearest 
like  hospital  (using  the  fastest  route)  and 
to  document  the  maximum  posted  speed 
limits  along  the  route.  Thus,  the  hospital 
is  required  to  explore  each  reasonable 
alternative  route  to  determine  which  is 
the  fastest.  As  evidence  that  the  hospital 
meets  these  criteria,  the  hospital  must 
submit,  as  part  of  its  requesC  a  road 
map  that  shows  as  much  detail  as 
possible.  Where  speed  limits  vary  along 
the  fastest  route,  the  hospital  win  mark 
the  route  to  show  the  distance  subject  to 
each  speed  limit  and  the  posted  speed 
limit  for  each  distance.  That  is,  a 
hospital  will  mark  each  change  in  speed 
liinit  along  the  route  to  show  the  mileage 


90«x40iiqih 


60  minutes 


we  proposed  to  average  the  weather 
conditions  of  the  two  stations. 

Following  are  two  exanq>les  of  the 
travel  time  calculation: 

Example  1 

Hospital  A  is  located  25  Biiles  from  the 
nearest  like  kospitaL  The  fastest  route 
between  these  hoapitals  invoh^s  traveling  15 
miles  at  55  stiles  per  hoar  and  10  miles  at  40 
miles  per  boor.  Thtve  are  no  sirvere  weather 
conditions  prevalent  in  die  area. 

(1)  Driving  15  miles  at  55  mpb  reouiies 
18.18  minutes. 


18.18  minutes 


)1 


and  the  posted  speed  limit  for  each 
section. 

It  will  be  the  responsibility  of  the 
hospital  to  submit  sufficient  data  to 
permit  the  intermediary  and  the  HCFA 
regional  office  to  make  a  determination 
based  on  distance  and  speed' limits.  The 
data  will  be  subject  to  verification.  The 
HCFA  regional  office  will  apply  the 
NOAA  data  regarding  weather 
conditions  and  make  a  determination 
regarding  the  hospital's  qualification  for 
SCH  status  based  on  travel  time.  The 
HCFA  regional  office  will  then  notify  the 
intermediary  of  its  determination. 

Comment-  Seven  commenters 
responded  to  our  request  for  comments 
on  whether  travel  time  should  be 
determined  by  a  disinterested  third 
party  (such  as  the  State  Highway 
Administration  or  State  Police 
Department)  certifying  the  time  required 
to  travel  between  two  rural  hospitals. 
Four  of  these  commenters  stated  that 
they  favored  third  party  involvement 
Two  proposed  that  the  State  Police  or  a 
State  transportation  official  should 
document  the  travel  time  using  the 
criteria  proposed  by  HCFA.  One 
commenter  suggested  that  travel  time 
should  be  documented  by  the  State 
Highway  Patrol  or  a  State  transportation 
agency  employee  but  the  certifying 
official  should  not  be  bound  by  criteria 
outlined  by  HCFA;  that  is,  the  official 
should  have  the  latitude  to  base  the 
decision  on  local  weather  conditions. 
The  fourth  commenter  suggested  that  a 


1&67  minutes 


State  officia]  certify  the  travel  thne 
between  hospitals. 

Three  conunenters  opposed  the  idea 
of  basing  travel  time  on  the  certification 
of  a  third  party.  Two  of  them  believe 
that  sudi  a  policy  would  allow  too  much 
inconsistency  between  areas  and  would 
require  a  new  oversight  function  for 
HCFA  to  monitor. 

Response:  We  have  decided  not  to 
implement  use  of  a  third  party 
certification  a  this  time.  We  agree  with 
the  commenters  who  stated  that  it 
would  be  difficult  to  ensure  consistency 
and  interpretation  of  policy  rules 
nationwide. 

Comment-  Two  commenters 
expressed  concern  over  the  logistics  of 
implementing  the  pn^osed  travd  time 
formula  in  moimtainous  areas  where  the 
speed  limit  may  fluctuate  often  because 
of  curves  in  the  road.  One  of  the 
commenters  suggested  that  the  distance 
around  lower  speed  curves  be  measured 
from  where  the  cautionary  sign 
indicating  the  lower  recommended 
speed  limit  is  posted  on  the  the  right 
hand  side  of  the  road  to  where  the  sign 
is  posted  for  the  cuxve  on  the  opposite 
side  of  the  road.  The  other  commenter 
suggested  that  using  the  prescribed 
formula  to  measure  travel  time  in 
mountainous  areas  would  be  extremely 
burdensome.  Instead,  the  commenter 
favors  using  a  factu'  lower  than  90 
percent  based  on  the  number  of  speed 
changes  with  a  one  mile  distance:  that 
is,  the  commenter  suggested  that 
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variable  percentage  factors  be  applied 
based  on  the  number  of  speed  changes 
within  a  one  mile  distance  with  the 
presumed  constant  speed  limit  of  55 
miles  per  hour. 

Response:  We  agree  that  our  formula 
may  be  burdensome  in  the  situations 
cited,  that  is,  where  there  are  many 
changes  in  the  speed  limits  through 
mountainous  areas.  However,  we 
cannot  identify  an  alternative  method 
that  would  equitably  and  objectively 
measure  travel  time  and  that  can  be 
implemented  on  a  national  basis.  We 
agree  with  the  suggestion  that  the 
distance  on  curves  be  measured 
between  the  recommended  speed  limit 
signs  that  are  posted  on  each  side  of  the 
road.  We  believe  that  this  is  an 
excellent  way  to  determine  the  distance 
to  be  measured  at  the  lower  speed  limit 

However,  we  do  not  agree  with  the 
other  suggestion  that  a  lower  percentage 
factor  should  be  applied  based  on  the 
number  of  speed  changes  within  a  mile. 
We  believe  that  such  a  formula  would 
be  less  precise  in  measuring  actual 
travel  time  between  hospitals  because  it 
would  not  recognize  severity  of  the  road 
curves  or  individual  speed  limits 
assigned  to  them,  for  example,  some 
curves  might  have  a  posted  speed  limit 
of  45  miles  per  hour  while  some  severe 
turns  might  have  a  reconunended  speed 
limit  of  only  15  to  20  miles  per  hour.  The 
commenter's  proposal  would  measure 
only  the  number  of  speed  changes,  not 
the  severity  of  the  ciuT^es  or  the  time 
required  to  navigate  the  road. 

Comment:  Three  commenters  stated 
that  our  proposed  travel  time  criteria  are 
confusing  in  that  we  did  not  reiterate 
that  the  travel  time  standards  are  in 
addition  to  die  e^tisting  criteria  that 
allow  a  rural  hospital  to  qualify  for  SCH 
status  based  solely  on  distance  or  on 
distance  plus  a  percentage  of  the  market 
share. 

Response:  We  did  not  mean  to  imply 
in  our  proposed  rule  that  the  travel  time 
criteria  were  to  replace  the  existing  SCH 
standards.  We  did  note  (55  FR 19454) 
that  a  hospital  that  does  not  qualify  for 
SCH  status  based  on  the  travel  time 
criteria  may  still  qualify  based  under  the 
market  share  test.  We  wish  to 
emphasize  Uiat  the  existing  SCH  criteria 
remain  in  effect  and  that  the  travel  time 
criteria  are  in  addition  to  the  standards 
defining  distance,  market  share,  and 
inaccessibilify  at  1 412.92(a)  (1),  (2),  and 
(3). 

Comment:  Two  commenters  stated 
that  the  travel  time  standards  should 
based  on  the  time  required  to  travel 
under  emergency  or  urgent  conditions. 
One  commenter  believes  that  the  travel 
time  standard  should  be  no  more  than  20 
minutes  by  private  automobile  or  12 


minutes  by  emergency  vehicle.  The 
oth»  commenter  suggested  that  the 
standard  be  set  at  35  minutes.  In 
addition,  diese  commenters  and  one 
other  commenter  aigued  that  the 
availabilify  of  specialty  services,  for 
example,  emergency  room  or  trauma 
care,  provided  by  a  hospital  should  be  a 
consideration  in  definiiig  "like  hospital" 
as  a  part  of  determining  SCH  status. 
Response:  There  was  no  indication 
that  Congress  intended  that  the  travel 
time  standard  be  established  primarily 
for  emergency  situations.  That  is,  we 
believe  that  Congress  intended  that 
travel  time  criteria  be  established  to 
supplement  the  existing  criteria  for  SCH 
status  that  rely  primarily  on  distance  to 
determine  SCH  status.  Neither  the 
statute  nor  the  Congressional  reports 
contain  any  reference  to  setting  the 
travel  time  to  accommodate  emergency 
travel  times.  Rather,  we  believe  that  the 
purpose  of  section  1886(d](5)(D)(iv)  of 
the  Act  is  to  recognize  that,  although 
two  hospitals  may  be  located  less  than 
35  miles  apart,  local  topography, 
weather  conditions,  and  other  factors 
can  result  in  an  unusually  long  driving 
time  between  the  facilities.  That  is,  two 
hospitals  34  miles  apart  may  be  quite 
accessible  to  each  other  if  the  road 
between  them  is  a  four-lane,  flat  stretch 
of  road  with  a  65  mile  per  hour  speed 
limit  However,  if  the  road  between 
these  same  two  hospitals  is  a  narrow, 
two-lane  road  winding  through  a 
moimtainous  area  where  snowstorms 
occur  frequently,  it  may  require  a 
considerable  amount  of  time  to  travel 
between  the  hospitals  and  SCH  status 
would  be  appropriate.  We  adopted  the 
45  minute  travel  time  standard  because 
the  average  travel  time  between  two 
hospitals  35  miles  apart  is  45  minutes. 

We  do  not  agree  with  the  commenter's 
suggestion  that  the  availability  of 
certain  essential  or  specialty  services 
should  be  a  consideration  in 
determining  SCH  status  based  on  travel 
time.  Again,  there  is  no  indication  that 
Congress  intended  that  the  provision  of 
a  unique  specialty  service  be  taken  into 
account  in  developing  the  SCH  travel 
time  specifications.  We  believe  that  the 
travel  time  standard  was  added  as  an 
alternative  to  distance  only  and  was  not 
intended  to  provide  an  alternative 
definition  of  nearest  hospital  as  well. 
Therefore,  the  definition  of  nearest 
hospital  under  the  travel  time  standard 
should  be  consistent  with  the  defiiiition 
used  in  applying  the  35  mile  standard. 
Accordingly,  we  have  defined 
"alternative  source  of  appropriate 
inpatient  care"  as  the  nearest  hospital 
furnishing  short-term  acute  inpatient 
care. 


Furthermore,  we  do  not  believe  that 
the  SCH  provision  is  intended  to  protect 
hospitals  providing  unique  specialty 
services.  Rather,  we  believe  that  the 
SCH  provision  is  intended  to  ensure 
Medicare  beneficiary  access  to  care 
ordinarily  found  in  general  community 
hospitals.  Therefore,  we  are  not 
accepting  the  commenters  suggestions  at 
this  time. 

Comment'  Three  commenters 
expressed  concern  regarding  our 
decision  to  use  the  NOAA's  weather 
data  as  the  basis  upon  which  we  would 
determine  the  weather  condition  factor. 
Two  commenters  pointed  out  that 
because  the  number  of  weather  stations 
is  limited  and  they  are  located  for  the 
most  part  in  large  metropolitan  areas, 
there  may  be  a  significant  difference 
between  the  weather  conditions  at  the 
reporting  weather  station  and  the 
weather  conditions  at  a  rural  hospital.  In 
addition,  the  commenters  noted  that  the 
likelihood  of  a  significant  difference 
between  weather  conditions  is 
particularly  true  in  mountainous  areas 
where  weather  conditions  may  vary 
significantiy  at  different  elevations 
although  two  points  may  be  relatively 
close  in  terms  of  air  miles.  One 
commenter  suggested  that  the  HCFA 
regional  offices  be  granted  authority  to 
make  case-by-case  determinations  on 
the  impact  of  weather  conditions  in 
borderline  cases.  The  other  commenters 
suggested  that  we  use  an  independent 
authority,  such  as  the  State 
transportation  agency  or  the  State 
highway  patrol,  to  determine  weather 
conditions. 

One  of  the  same  commenters 
suggested  that  because  weather  patterns 
have  been  changing  over  the  last  several 
years,  we  should  use  only  a  5-year 
pattern,  rather  than  a  30-year  pattern,  to 
reflect  the  most  current  weather 
conditions  prevalent  in  an  area. 

Finally,  one  commenter  requested  an 
explanation  of  how  the  lower  limits 
were  arrived  at  in  determining  whether 
the  weather  factor  would  be  used  in 
calculating  travel  time.  That  is.  the 
commenter  would  like  to  know  the  basis 
upon  which  we  selected  160  days  of 
precipitation.  25  days  of  snow  or  ice. 
and  50  days  of  fog  as  the  lower  limits  for 
factoring  in  weather  conditions  as 
significant  impediments  to  travel. 

Response:  We  recognize  the 
limitations  inherent  in  using  the  NOAA 
weather  data,  which  is  based  on  the 
conditions  rei>orted  at  271  weather 
stations  throughout  the  United  States.  It 
is  true  that  the  weather  conditions 
occurring  at  a  rural  hospital  may  not  be 
identical  to  those  reported  at  the  nearest 
weather  station.  However,  we  believe 
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this  will  work  to  a  hospital's  advantage 
as  often  as  to  its  disadvantage.  We 
continue  to  believe  that  it  is  important 
that  we  rely  on  a  single  consistent 
national  source  for  weather  data  to 
ensure  that  all  hospitals  are  treated 
equally  in  applying  for  SC>i  status  under 
the  travel  time  standards.  For  this 
reason,  we  do  not  agree  with  the 
commenter  who  suggested  that  a  State 
official  be  used  as  the  authority  to 
identify  severe  weather  patterns  in  a 
given  community.  As  discussed  above  in 
another  comment  and  response,  we 
believe  reliance  on  local  or  State 
officials  to  determine  what  weather 
conditions  constitute  severe 
impediments  to  travel  time  could  result 
in  inconsistent  determinations 
nationwide.  In  making  a  final 
determination  on  a  hospital's  SCH 
status  based  on  the  travel  time  criteria, 
the  HCFA  regional  offices  will  consider 
any  additional  documeatation  the 
requesting  hospital  wishes  to  submit 
but  the  final  determination  will  be  based 
primarily  on  the  NOAA  data  from  the 
nearest  (by  air  miles)  weather  station. 

In  regard  to  the  comment  that  we 
should  use  only  the  most  recent  5-year 
weather  pattern,  rather  than  the  longer 
periods  maintained  by  NOAA.  to 
identify  the  most  current  conditions,  we 
do  not  agree  with  the  commenter's 
suggestion.  While  weather  patterns  in 
some  areas  of  the  country  may  have 
changed  in  the  last  several  years,  we 
have  no  way  to  predict  that  these  trends 
will  continue  into  future  years.  We 
believe  the  longer  periods  maintained 
by  NOAA  present  a  more  reliable 
forecast  of  the  weather  conditions  most 
likely  to  occur  in  future  years.  And.  to 
the  extent  that  weather  patterns  have 
varied  in  the  last  several  years,  use  of  a 
limited  period  of  time  is  as  likely  to 
work  to  a  hospital's  disadvantage  as  to 
its  advantage.  Thus,  we  continue  to 
believe  that  the  longer  periods 
maintained  by  NOAA  (and  updated 
annually  to  reflect  changes)  are  the  most 
accurate  source  of  weather  conditions 
available. 

In  setting  the  limits  on  the  number  of 
days  for  each  type  of  weather  condition 
that  we  believe  constitute  significant 
impediments  to  travel  time,  we  relied 
primarily  on  two  factors:  first  as  noted 
in  the  proposed  rule  (55  FR  19453),  we 
believe  weather  conditions  should  be 
considered  only  when  they  constitute  a 
significant  disruption  to  travel  time.  To 
this  extent,  we  relied  on  our  best 
judgment  as  to  the  number  of  days  and 
the  type  of  weather  conditions  that  are 
significant  • 

Because  we  l^lieve  snow  and  ice  are 
the  most  serioi^  Impediments  to  travel 


time,  we  set  the  limit  for  this  weather 
condition  relativ^y  low.  that  is,  25  days 
(6.85  percent  of  a  year).  We  believe  fog 
is  somewhat  less  likely  to  slow  traffic 
significantly  than  is  snow  or  ice  and  is 
also  less  likely  to  occur  for  prolonged 
periods  of  time.  In  many  areas,  heavy 
fog  commonly  occurs  during  onfy  a 
small  portion  of  a  day  such  as  early 
morning.  For  this  reason,  we  set  a  higher 
standard  for  fog— 50  days  a  year  or  13.70 
percent  of  the  total  annual  days.  Rain, 
on  the  other  hand,  particularly  0.01  inch, 
may  not  have  a  significant  impact  on 
travel  time.  In  some  areas,  in  the 
mountains  or  along  the  coasts,  a  brief 
rain  shower  may  occur  almost  daily 
during  certain  times  of  the  year.  Thus, 
we  set  the  limit  for  rain  substantially 
higher  (160  days  annually  or  43.84 
percent  of  the  total  days)  than  for  the 
other  weather  conditions. 

In  addition,  in  setting  these  limits,  we 
also  determined  how  many  of  the 
weather  stations  reported  conditions 
above  and  below  each  proposed  limit 
For  the  limits  we  propcned.  we  found 
that  there  were  approximately  20 
stations  in  each  of  the  three  categories 
that  reported  conditions  that  exceeded 
our  limits. 

We  would  also  like  to  take  this 
opportunity  to  clarify  that  these  limits 
(1.0  inch  of  snow,  fog  with  visibUity  of 
V*  mile  or  less,  or  0.01  inch  of  rain)  may 
not  be  used  to  docimient  inaccessibility 
under  S  412.92(aM3)  of  the  regulations. 
That  section  states  that  a  hospital  may 
qualify  as  an  SCH  if  the  nearest  hke 
hospital  is  located  between  15  and  35 
miles  away,  but  because  of  local 
topography  or  periods  of  prolonged 
severe  weather  conditions,  the  other 
hospital  is  inaccessible  for  at  least  30 
days  in  each  2  out  of  3  years.  We 
believe  there  is  a  significant  difference 
between  the  weather  conditions 
discussed  above,  which  may  slow  travel 
time,  and  the  weather  conditions  that 
constitute  inaccessibihty. 

The  standards  for  the  amount  of 
snow/ice.  fog.  and  rain  are  only  one  of 
many  factors  to  be  considered  in 
determining  the  time  required  to  travel 
from  one  rural  location  to  another,  and 
we  have  admittedly  accepted  minimal 
amounts  in  each  of  the  three  categories. 
We  believe  entirely  different  standards 
must  be  considered  in  defuiing 
"inaccessibility."  In  accessible  means 
that  it  is  not  possible  to  ti-avel  safely  to 
the  other  hospital  on  improved  pubUc 
roadways.  It  does  not  mean  tliat  the 
State  transportation  department  or  the 
State  Highway  Patrol  has  declared  a 
snow  emergency  or  has  advised 
motorists  to  avoid  unnecessary  travd.  A 
snow  emergency  is  often  declared  when 


only  small  amounts  of  snow  have  faDea 
so  that  highway  crews  are  able  to  dear 
and  treat  roadways  unimpeded  by 
excessive  traffic  Therefore,  we  woald 
not  accept  30  snow  emergency  days  ia  a 
year  to  constitute  inaccessibility  ia        / 
meeting  the  1 412.92(a)(3)  criteria. 

We  do  not  believe  diat  it  is  realistic  to 
set  specific  standards  for  this  criteria 
(for  example,  in  terms  of  indies  of  snow) 
because  we  believe  the  standards  will 
vary  from  one  section  of  the  country  to 
another.  For  example,  a  few  inches  of 
snow  in  a  Southern  State  could 
effectively  make  the  roadways 
inaccessible  for  a  period  of  time  because 
that  area  does  not  maintain  the 
equipment  orresources  to  dear  snow 
from  the  roadways.  However,  the  same 
few  inches  of  mow  in  one  of  the 
northern  States  may  be  plowed  and  the 
roads  salted  or  sanded  relatively 
quickly  because  those  States  do 
maintain  the  equipment  crew,  and 
materials  necessary  to  deal  with  sudi 
conditions.  Thos.  we  believe  that  for  this 
criterion,  the  HCFA  regional  offices 
must  make  the  determination  on 
availability  for  SCH  stahis  using  their 
knowledge  of  local  conditions. 

Hospitals  that  are  kicated  between  15 
and  35  miles  from  die  nearest  like 
hospital  and  that  are  attempting  to 
qualify  for  SCH  status  on  the  basis  of 
the  inaccessibility  standard  may  suboiit 
documentation  firom  any  source  to 
support  their  request.  But  we  wish  to 
stress  that  the  documentation  most 
show  diat  the  roadway  was  closed  or 
inaccessible.  Statements  such  as  "the 
roads  were  hazardous"  or  "difficult  to 
travel'  or  "die  State  police 
recommended  that  travd  be  limited"  do 
not  document  inaccessibility.  HCFA 
regional  office  personnel,  with  the 
recommendatiMi  from  the  hospital's 
fiscal  intermediary,  have  die  final 
responsibility  for  determining  whether 
the  nearest  like  hospital  was 
"inaccessible"  for  at  least  30  days  a 
year  in  2  of  die  last  3  years.  We  believe 
the  most  likely  situations  in  which 
weather  conditions  will  alter  a 
hospital's  accessibility  sufficientfy  to 
permit  it  to  quahfy  for  SCH  status  under 
this  criterion  are  instances  where  heavy 
snowfall  closes  a  mountain  pass  for 
extensive  periods  of  time. 

2.  Volume  Adjustment 

Since  the  beginning  of  the  prospective 
payment  system,  an  SCH  that 
experiences,  due  to  circumstances 
beyond  its  control,  a  more  than  5 
percent  decrease  in  inpatient  hospital 
discharges  from  one  cost  reporting  to  the 
next  is  eligible  to  receive  a  payment 
adjustment  Section  4005(c)(1)(B)  of  tiie 
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Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L 100-209)  amended  section 
188e{d)(5KC)(il)  of  the  Act  to  provide 
that  a  hospital  that  meets  the  criteria  to 
qualify  for  SCH  classification  is  eligible 
for  the  5  percent  volume  adjustment 
even  though  the  hospital  does  not 
receive  payment  as  an  SCH  under  the 
prospective  payment  system.  That  is. 
Congress  recognized  that  there  are 
instances  where,  although  a  hospital 
meets  the  criteria  to  qualify  for  SCH 
status,  it  would  be  more  advantageous 
financially  for  a  hospital  to  be  paid 
based  on  fuUy  Federal  rates  than  under 
the  75  percent  hospital-specific  payment 
rate  phis  25  percent  Federal  Regional 
payment  rate  formula  that  was  in  effect 
at  that  time.  Therefore,  Congress 
extended  the  protection  of  the  volume 
adjustment  to  such  facilities. 

Section  e003(e)(l)(lv)  of  Public  Uw 
101-239.  which  replaced  section 
1886(dJ(5|(C)(ii)  of  the  Act  with  a  new 
section  1886(d)(5)(D)  of  the  Act.  did  not 
include  this  provision  in  the  amendment. 
Thus,  we  beheve  that  it  is  clear  that 
Congress  did  not  intend  that  this 
provision  continue  to  apply.  In  addition, 
we  also  beheve  that  this  provision  is  no 
longer  necessary  because,  as  provided 
in  secUon  18a6{d)(5){D)(i)  of  the  Act,  for 
cost  reporting  periods  beginning  on  or 
after  April  1,  igoa  an  SCH  will 
automatically  be  paid  based  on 
v\  hichever  of  the  following  rates  yields 
the  greatest  aggregate  payment:  its 
hospital-specific  rate  using  either  1982 
or  1987  as  the  base  year  or  the  Federal 
rate.  Thus,  a  hospital  can  no  longer  be 
disadvantaged  by  receiving  payment  as 
an  SCH  and  the  original  provision  is  no 
linger  beneficial  to  any  hospital. 
Therefore,  we  proposed  to  eliminate 
S  412.92(f),  "Additional  payments  to 
other  hospitals  experiencing  a 
significant  volume  decrease,"  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1. 1990. 

For  similar  reasons,  we  also  proposed 
to  eliminate  {  412.92(g).  "Payment 
adjustment  for  new  inpatient  facilities  or 
services."  Section  9111(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  9»- 
272)  amended  section  1886(d)(5)(C)(ii)  of 
the  act  to  provide  for  an  adjustment  to 
the  payment  amounts  to  compensate  an 
SCH  reasonably  for  the  increased  costs 
of  adding  new  services  or  facilities.  The 
law  limited  this  provision  to  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983  and  before  October  1, 
1989  as  a  temporary  measure  until  a 
permanent  payment  methodology  could 
be  developed  to  recognize  significant 
distortions  in  operating  costs  resulting 
L  om  the  addition  of  new  services  or 


facilities.  Pending  the  enactment  of 
legislation  that  would  provide  for  a  new 
payment  methodology,  we 
administratively  extended  this  provision 
hidefinitefy  fai  the  September  1, 1989 
prospective  payment  system  final  rule 
(54  FR  36480).  However,  the  provisions 
of  section  e003(e)  of  Public  Law  101-239 
implement  a  permanent  payment 
methodology  for  SCHs  that  recognizes 
cost  distortions  in  years  subsequent  to 
the  implementation  of  the  prospective 
payment  system  and  provides  the 
opportunify  for  payment  based  on  a  new 
base  year  (that  is.  FY  1987).  Therefore, 
we  proposed  to  eliminate  diis  provision 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1990. 

Based  on  the  language  of  the 
Conference  Report  that  accompanied 
Public  Law  101-239,  we  believe  that 
Congress  intended  that  we  discontinue 
this  special  payment  adjustment.  The 
Conference  Report  states  that  the  House 
bill  "eliminates  the  adjustment  provided 
for  SCHs  experiencing  a  significant 
increase  in  operating  costs  due  to  the 
addition  of  new  inpatient  facilities  or 
services."  (HJt  Rep.  No.  386,  lOlst 
Cong.,  1st  Sess.  721  (1989).)  Although  the 
conference  agreement  concerning 
criteria  for  payment  for  SCHs  includes 
the  House  provision  with  amendments, 
no  amendment  was  made  to  this 
provision.  Thus,  the  material  fiom  the 
House  bill  was  accepted  without  change 
by  the  Conference  Committee. 
Therefore,  we  believe  that  Congress 
intended  that  SCHs  will  no  longer  be 
eligible  for  the  special  payment 
adjustment  concerning  new  inpatient 
facilities  or  services. 

Comment:  Two  commenters  objected 
to  the  proposal  to  eliminate  the  new 
services  adjustment  for  SCHs.  One 
conunenter  pointed  out  that  the  revised 
payment  methodology  allows 
recognition  of  cost  distortions  only  if 
they  occur  before  FY  1988.  The  other 
conunenter  stated  that  in  formulating  the 
new  payment  methodology  for  SCHs  in 
section  6003(e)  of  Pub.  L  101-239, 
Congressional  intent  is  that  SCHs  be 
paid  the  greater  of  100  percent  of  the 
Federal  rates  or  their  own  hospital- 
specific  costs.  The  commenter  believes 
to  deny  SCHs  the  new  services 
adjustment  directly  conflicts  with 
Congressional  intent  because  the 
hospital-specific  cost  inflated  through 
the  current  year  may  not  approximate 
actual  hospital-specific  costs  if  new 
services  are  added  after  FY  1987. 

Response:  Although  we  appreciate  the 
concerns  expressed  by  the  commenters, 
we  do  not  agree  with  their  suggestion 
that  the  new  services  adjustment  be 
maintained.  Congressional  language 


was  clear  in  specifying  that  SCHs 
should  be  paid  using  the  Federal  rate  or 
100  percent  of  their  hospital-specific  rate 
using  1982  or  1987  as  the  base  yean  that 
is.  the  statute  clearly  defines  the  years 
that  can  be  used  as  the  base  period  for 
the  hospital-specific  amounts  and  does 
not  provide  for  adjustments  for 
subsequent  years.  As  discussed  above 
in  section  n.B.  of  this  preamble,  we  have 
made  an  exception  for  an  adjustment  to 
be  made  in  a  hospital's  FY  1987  hospital- 
specific  rate  if  it  had  a  distinct  part 
alcohol/drug  unit  in  FY  1987  that  was 
incorporated  into  the  hospital  as  of  FY 
1988. 

More  importantly,  as  we  noted  in  the 
proposed  rule  (55  FR  19455),  we  believe 
that  Congress  clearly  intended  that  the 
new  services  adjustment  be  eliminated. 
The  Conference  Report  that 
accompanied  Public  Law  101-239  stated 
that  the  House  bill  "eliminates  the 
adjustment  provided  for  SCHs 
experiencing  a  significant  increase  in 
operating  costs  due  to  the  addition  of 
new  inpatient  facilities  or  services." 
(H.R.  Rep.  No.  386.  lOlst  Cong.,  1st  Sess 
721  (1989).)  Since  the  House  version  of 
this  provision  was  accepted  without 
amendment  by  the  conference 
committee,  we  believe  this  language 
regulates  elimination  of  the  new 
services  adjustment. 

We  would  like  to  take  this  opportunity 
to  clarify  any  issues  that  have  arisen  in 
regard  to  the  criteria  to  be  used  in 
determining  whether  a  hospital  that  is 
not  an  SCH  qualifies  as  an  SCH  solely 
for  the  volume  adjustment.  We  have 
been  requested  to  state  whether  the 
hospital  must  have  met  the  criteria  for 
SCH  qualification  that  were  in  effect 
during  the  cost  reporting  period  in  which 
it  experienced  the  volume  decline  or 
whether  it  must  meet  the  criteria  in 
effect  at  the  time  it  files  its  request. 
Also,  if  a  hospital  experiences  at  least  a 
5  percent  decline  in  more  than  one  cost 
reporting  period,  we  have  been  asked 
whether  it  must  demonstrate  that  it 
would  have  qualified  as  an  SCH  for 
each  year. 

We  believe  thatthe  hospital  must 
demonstrate  that  it  met  the  criteria  for 
SCH  qualification  at  some  point  during 
the  cost  reporting  period  during  which  it 
experienced  the  volume  decHne  (for 
example,  as  of  the  last  day  of  the  cost 
reporting  period).  We  also  beheve  that  a 
hospital  must  demonstrate  that  it  met 
the  criteria  for  SCH  qualification  for 
each  year  for  which  it  is  seeking  the 
volume  adjustment.  For  example,  a 
hospital  qualified  for  a  volume 
adjustment  for  its  cost  reporting-period 
ending  September  30, 1988  and 
demonstrated  that  it  met  the  criteria  to 


qualify  as  an  SCH  baaed  on  the  market 
share  test.  If  it  subseqtiently  qualifies  for 
another  volume  adjustment  for  its  cost 
reporting  period  ending  September  30. 
1989,  we  believe  the  hospital  must  a^ain 
demonstrate  that  it  would  have  met  the 
criteria  to  qualify  for  SCH  status  for  that 
year. 

C.  Caticer  Hospitals  (§412.94) 

In  the  September  1, 1980  final  rule  (54 
FR  36484),  we  revised  1 412.94(b)  to 
clarify  that  a  cancer  hospital  that  elects 
payment  on  a  reasonable  cost  basis 
continues  to  be  subject  to  the 
requirements  of  the  prospective 
payment  system  with  respect  to  hospital 
inpatient  services  (specifically,  the 
provisions  concerning  the  payment  for 
capital-related  costs  and  the  availabilify 
of  periodic  interim  payments). 

In  a  notice  publisned  in  the  Federal 
Rei^ster  on  December  29, 1989  that 
announced  certain  provisions  of  Public 
Law  101-239  that  affect  FY  1990 
payments  to  hospitals,  we  discussed  the 
provisions  in  section  eO04(a)  of  Public 
Law  101-239,  that  relate  to  the  exclusion 
from  the  prospective  payment  system  of 
cancer  hospitals  and  corresponding 
changes  (54  FR  53754).  Section  6004(a)  of 
Public  Law  101-239  amended  section 
-1886(d)(1)(B)  of  the  Act  to  exclude  from 
the  prospective  payment  system  a 
hospital  that  the  Secmtary  classifies  on 
or  before  December  31, 1990  as  a 
hospital  involved  extensively  in 
treatment  for  or  research  on  cancer 
(cancer  hospital).  Also  to  be  excluded 
from  the  prospective  payment  system  is 
a  hospital  that  the  Secretary  classifies 
on  or  before  December  31, 1991  as  a 
cancer  hospital,  and  which,  on  the  date 
of  the  enactment  of  this  provision 
(December  19. 1989).  was  located  in  a 
State  operating  a  demonstration  project 
under  section  1814(b)  of  the  Act. 
Exclusion  from  the  prospective  payment 
-    system  applies  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1989  for 
hospitals  approved  as  cancer  hospitals 
on  or  before  December  19, 1989  and  for 
cost  reporting  periods  beginning  on  or 
after  the  date  of  classification  for  all 
subsequently  approved  hospitals. 

A  hospital  that  the  Secretary  has 
determined  to  be  a  cancer  hospital  is 
eligible  to  receive  periodic  interim 
payments  under  section  1815(e)(2)  of  the 
Act  effective  January  18, 1990  if  it  meets 
the  criteria  under  5  413.e4(h)  for 
receiving  these  payments. 

Under  section  6004(a)(3)(B)  of  Public 
Law  101-239,  for  hospitals  classified  as 
cancer  hospitals  as  of  December  19, 
1989,  the  reduction  for  payments  of 
capital-related  costs  bf  hipatient 
services  that  had  been  applied  to  these 
hospitals  as  prospective  payment 


hospitals  was  eliminated  effective  for 
portions  of  cost  reporting  periods  or 
discharges  occurring  on  or  after  October 
1, 1988. 

For  hospitals  classified  as  cancer 
hospitals  after  December  19, 1989,  the 
reduction  for  payment  of  capital  costs  is 
eliminated  for  cost  reporting  periods 
beginning  on  or  after  the  date  of  the 
classification. 

Section  6004(b)  of  Public  Law  101-239 
amended  section  1886(b)(3)  of  the  Act 
by  adding  a  new  subparagraph  (E)  to 
provide  that,  for  cost  reporting  periods 
beginning  on  or  after  April  1, 1989.  the 
base  year  for  determining  target 
amounts  for  cancer  hospitals  is^the 
hospital's  cost  reporting  period 
beginning  during  FY  1987  unless  the  use 
of  its  FY  1982  cost  per  discharge  and 
intervening  updates  creates  a  higher 
target  amount. 

We  proposed  to  revise  the  regulations 
to  conform  with  the  requirements  of 
these  provisions.  In  addition,  we 
proposed  to  transfer  the  regulations 
concerning  the  criteria  that  must  be  met 
to  qualify  as  a  cancer  hospital  and  the 
payment  adjustment  applicable  to  an 
approved  cancer  hospital  from  {  412.94 
in  subpart  G  (Special  Treatment  of 
Certain  Facilities)  to  \  412.23  in  subpart 
B  (Hospital  Services  Subject  to  and 
Excluded  fiom  the  Prospective  Payment 
System).  Conforming  changes  were  also 
proposed  for  \  412.90. 

Comment:  One  commenter  wrote 
regarding  the  fact  that  in  the  discussion 
on  cancer  hospitals,  we  did  not  address 
the  fact  that  section  6004(b)  of  Public 
Law  101-239  allows  rebasing  for 
hospitals  excluded  from  the  prospective 
payment  system  by  virtue  of  being 
approved  as  cancer  hospitals.  The 
commenter  stated  that  he  assumes  that 
the  statutory  provision  is  self-executing 
and  that  no  revision  to  the  regulations  is 
required;^ 

Response:  We  addressed  the  issue  of 
rebasing  for  cancer  hospitals  briefly  in 
the  December  29, 1989  notice.  That  is, 
we  stated  that,  "Section  6004(b)  of  Pub. 
L.  101-239  amended  section  1886(b)(3)  of 
the  Act  by  adding  a  new  subparagraph 
(E)  to  provide  that,  for  cost  reporting 
periods  beginning  on  or  after  April  1, 
1989,  the  base  year  for  determining 
target  amounts  for  cancer  hospitals  is  to 
be  the  hospital's  cost  reporting  period 
beginning  during  FY  1987  unless  the  use 
of  FY  1982  and  intervening  updates 
creates  a  higher  target  amount."  (54  FR 
53755.)  We  agree  with  the  commenter 
that  the  statute  is  straightforward  on 
this  issue  and  we  do  not  believe 
additional  regulations  are  necessary  to 
implement  the  provision. 


D.  Rural  Referral  Centers  (§  41196) 

Under  the  authorify  of  section 
1886(d)(5)(C)(i)  of  the  Act  1 412.96  sets 
forth  the  criteria  a  hospital  nuist  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
referral  center  (Uiat  is,  payment  is  based 
on  the  other  urban  payment  rate  rather 
than  the  rural  payment  rate).  One  of  the 
criteria  under  which  a  rural  hospital    . 
may  qualify  as  a  referral  center  is  to 
have  275  or  more  beds  available  for  use. 

A  rural  hospital  that  does  not  meet  the 
bed  size  criterion  can  qualify  as  a  rural 
referral  center  if  the  hospital  meets  two 
mandatory  criteria  (number  of 
discharges  and  case-mix  index)  and  at 
least  one  of  three  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  With  respect  to  the 
two  mandatory  criteria,  a  hospital  is 
classified  as  a  rural  referral  center  if 
its— 

•  Case-mix  index  is  equal  to  the  lower  of 
the  median  case-mix  index  for  urban 
hospitals  in  its  census  region,  excluding 
hospitals  with  approved  teaching  programs, 
or  the  median  case-mix  index  for  all  urban 
hospitals  nationally;  and 

•  Number  of  discharges  is  at  least  5,000 
discharges  per  year  or,  if  fewer,  the  median 
number  of  discharges  for  urban  hospitals  in 
the  census  region  in  which  the  hospital  is 
located.  (We  note  that  the  number  of 
discharges  criterion  for  an  osteopathic 
hospital  is  at  least  3,000  discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  resional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we  used 
in  the  November  24, 1986  final  rule,  as 
set  forth  in  regulations  at 
§  412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
includes  all  urban  hospitals  nationwide 
and  the  proposed  regional  values  are  the 
median  values  of  urban  hospitals  within 
each  census  region,  excluding  those  with 
approved  teaching  programs  (that  is, 
those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  S  412.118). 

These  values  are  based  on  discharges 
occurring  during  FY  1989  (October  1, 
1988  through  September  30. 1989)  and 
included  bills  posted  to  HCFA's  records 
through  December  1989.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
proposed  that  to  qualify  for  initial  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
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1990,  a  hoapitaft  case-mix  index  Taloe 
for  FY  1969  he  at  least— 

•  BqudtothewdiaBcaMHyxiadex 
vakte  for  iirtMs  hoafitaU  («xcl«dii^  hoapiuk 
wiUi  appfovad  towrhing  pwyana  m 
identified  in  i  412.118)  cakxlated  by  HCFA 
for  die  census  region  in  which  the  hospita]  is 
located.  (See  table  set  fordi  in  the  proposed 
nde  at  55  FR 19456.) 

Based  on  the  latest  data  available 
(through  June  1990).  the  final  national 
case-mix  index  value  Is  1.2524  and  the 
median  case-mix  values  by  region  are 
set  forth  in  the  table  below: 


2.  Middto  ASanBc  PA,  MJ,  NY) 

3.  South  Atlantic  (OE.  C«,  FL.  GA,  MO, 
NC.  SC,  VA.  WV) 

4.  East  NoiSi  CanM'fN..  M,  M.  OK  VW)- 

5.  East  SouSi  C«iM  (AL.  KV,  MS.  TN)„_ 

6.  Wast  No>«i  C«MM  CM.  KS^  MN.  MO. 
HE,  NO.  SO) 

7.  Waal  SouS)  Gsnlnl  CAR  LA.  OK.  TX)- 

8.  Mountain  (AZ.  CO.  \0.  MT.  NV.  NM. 
UT.  WY). 

».Padfc(AK.CA.HI.OR.WA) 


1.1788 
1.1786 

1.2S34 
1.1824 
1.1885 

1.187V 


1^440 
1.2787 


For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  the  FY  1969  case-mix 
index  values  in  Table  3c  in  section  IV  of 
the  addendum  to  this  final  rule.  In 
keeping  with  our  policy  on  discharges, 
these  case-mix  index  values  are 
computed  based  on  all  Medicare  patient 
discharges  subject  to  ORG-based 
payment 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886{d)(5)(C)(i)ni)  of 
the  Act.  the  national  standard  is  set  at 
5,000  dischai<ges.  However,  we  proposed 
to  update  the  regional  standards,  which 
are  based  on  discharges  for  urban 
hospitals  during  the  filth  year  of  the 
prospective  payment  system  (that  is. 
October  1, 1967  dirough  September  30, 
1988).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting  other 
criteria,  we  proposed  that  to  qtialify  for 
initial  rural  referral  center  statas  for 
cost  r^TJorting  periods  beginning  on  or 
after  October  1, 199a  a  hospital's 


number  of  disciiai-ges  for  its  cost 
reporting  period  that  began  dnring  FY 
1969  wtnJd  have  to  be  at  least — 

•  5,000:  or 

•  Equal  to  the  median  number  of 
dischai<Bea  for  nban  hospitab  in  tte  census 
ragion  in  wfaidi  die  hospital  is  located.  |See 
table  ia  dw  proposed  rule  at  55  Fit  1MS&) 

Based  on  the  latest  discharge  data 
available,  the  final  median  nmnber  of 
discharges  by  census  region  are  set  forth 
in  the  tai)le  below. 


1.  New  Engiand  (CT.  ME,  M^  NK  Rt, 

VX) 

2.  Middle  Atianlic  (PA,  NJ,  NY) 

3.  SoUSi  AtianSc  (DE.  DC.  FU  GA.  MD. 
NC.  SC,  VA.  WV) 

4.  East  North  Centra  (11^  IN.  Ml.  OH.  Wl). 

5.  Eaat  Soutti  Cental  (AL,  KY.  MS.  TN).— 
a  West  No(f)  CenirsI  (lA,  KS^  MN.  MO. 

NB.  NO.  80) „. 

7.  West  SouMCanM  (Aa  LA.  OK.  7X)... 

8.  MoiMain  (AZ.  CO.  10.  MT.  NV,  NM. 
UT.  WY). 

8.  PadSc  (AK,  C\  HI.  OR,  WA) 


Numbsr 
of 
dis- 


8863 
8248 

8520 
7623 
8000 

5330 

4756 

7255 
4968 


We  sgain  note  that  to  qualify  for  rural 
referral  center  statas  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1990,  an  osteopathic  hospital's  number 
of  discharges  for  its  coat  reporting 
period  that  began  during  FY  1989  would 
have  to  be  at  least  3,000. 

Based  on  the  latest  discharge  data 
available,  the  final  median  number  of 
discharges  by  census  region  are  set  forth 
in  the  table  below. 


Region 


1.  New  England  <CT.  ME.  MA,  NK  RL 
VT) 


2.  Middle  AHanic  (PA,  NJ.  NY) 

3.  Sooth  Atlantic  (DE.  DC,  FL,  QA.  MD. 
NCSCV^WV) 


4.  East  North  Cantril  OU  IN.  Ml.  OH. 
W1) 

5.  East  Soui)  Cental  (AL.  KY.  MS.  TN) .. 
8.  West  North  Cental  (IA.  KS.  MN.  MO. 

NB.NO,  SO) 


7.  West  South  Cental  (AR.  LA.  OK.  TX).. 

8.  Mountain  (AZ,  CO.  10,  MT.  NV.  NM. 

UT.WY) 


9.  Padnc  (AK.  CA.  M,  OR.  WA). 


Number 
of 


6923 
8248 

6520 

7623 
6000 

5331 
4756 

7255 
4968 


We  again  note  that  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1990.  an  osteopathic  hospital's  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1989  would 
have  to  be  at  least  3.000. 

Comment  One  commenter 
recommended  that  HCFA  establish  an 
exceptions  process  for  rural  referral 


center  entitleinent  that  would  aDow 
hospitals  with  new  services  to  be 
approved  retroactivefy  based  on  the 
current  year's  case-mix  hidex.  The 
commenter  stated  Oiat  when  a  hospital 
adds  a  new  service,  it  may  significantly 
affect  the  hospital's  case-mix  Index 
value.  The  commenter  recognizes  that 
the  necessary  data  to  calculate  the  case- 
mix  index  value  might  not  t>e  available 
at  the  start  of  the  hospital's  cost 
reporting  period,  but  noted  that  once  the 
data  are  complete,  it  could  be  applied 
retroactively  to  determine  entitlement  to 
the  RRC  adjustment  The  commenter 
also  stated  that  discharge  standartis 
should  be  based  on  more  current  data 
than  are  currently  used. 

Response:  Under  section 
1886(d)(5](C)(i)  of  the  Act.  we  are 
required  to  establish  the  national  and 
regional  case-mix  index  and  discharge 
standards  using  the  case-mix  index 
values,  and  number  of  discharges  of 
urban  hospitals  across  the  coimtry.  We 
have  to  wait  until  the  fiscal  year  has 
ended  and  most  claims  have  been 
processed  to  determine  these  values. 
The  case-mix  index  value  and  number 
of  discharges  of  a  rural  hospital  seeking 
to  acquire  rural  referral  center  status  are ' 
then  evaluated  against  these  standards 
for  the  same  period.  Iliis  necessarily 
requires  that  the  standards  be 
determined  and  published  for  a 
retrospective  period  of  time. 

SecUon  1886(d)(5)(C)(i)(I)  of  the  Act 
also  requires  that  a  hospital  seeking 
rural  referral  center  status  submit  its 
application  during  the  quarter  preceding 
the  start  of  its  cost  reporting  period  and 
states  that  any  payment  adjustment 
required  as  a  restilt  of  reclassification  as 
a  rural  referral  center  will  be  effective  at 
the  beginning  of  such  cost  reporting 
period. 

Thus,  we  do  not  believe  that  section 
1886(d)(5)(C)(i)  of  the  Act  would  permit 
us  to  adopt  the  commenter's  suggestions 
for  either  the  number  of  discharges 
standard  or  for  the  retroactive 
application  of  the  case-mix  index 
standard.  In  addition,  as  we  have 
previously  noted  in  several  Federal 
Register  documenU  (51  FR  31474, 51  FR 
42231.  and  52  FR  33051).  while  we 
recognize  that  determining  the 
standards  based  on  data  from  prior 
years  ju^sents  some  difficulties  for 
hospitals,  we  believe  it  is  the  only 
feasible  method  to  ensure  diat  rural 
hospitals  are  accurately  and  fairly  '*' 
evaluated  against  actual  data  from 
typical  orban  hospitals. 
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3.  Withdrawal  From  Rural  Referral 
Center  Status 

In  the  September  1, 1989  final  rule  (54 
FR  36486),  we  stated  that  we  would 
reinstate  the  triennial  reviews  of  nual 
referral  centers  to  ensure  that  they 
continue  to  meet  the  qualifying  criteria 
since  the  statutory  moratorium  on 
implementation  of  the  reviews  set  forth 
in  section  9302(d)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L  99-509)  was  due  to  expire  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1989.  In  response  to  our 
reinstatement  of  the  reviews,  Congress 
included  a  new  moratorium  in  Public 
Law  101-239. 

Section  6003(d)  of  the  Public  Law  101- 
239  states  that  a  hospital  that  was 
classified  as  a  rural  referral  center 
(under  section  1886(d)(5)(C)  of  the  Act) 
as  of  September  30, 1989  (including  a 
hospital  covered  under  section 
9302(d)(2)  of  Public  Law  99-509)  will 
continue  to  be  classified  as  a  rural 
referral  center  for  cost  reporting  periods 
begiiming  on  or  after  October  1, 1989 
and  before  October  1, 1992. 

We  do  not  beUeve  this  provision  was 
intended  to  preclude  a  hospital  from 
voltmtarily  giving  up  its  rural  referral 
center  status.  In  response  to  inquiries 
we  received,  we  proposed  to  establish 
procedures  to  allow  a  hospital  to 
withdraw  voluntarily  from  its 
classification  as  a  rural  referral  center 
and  return  to  fully  rural  rates. 

Section  1886(d)(5)(C)(i)(I)  of  the  Act 
requires  that  applications  for  approval 
as  a  rural  referral  center  be  filed  in  the 
quarter  preceding  the  start  of  a 
hospital's  cost  reporting  period.  Rural 
referral  center  classification,  if 
approved,  becomes  effective  only  at  the 
start  of  the  hospital's  cost  reporting 
period.  We  do  not  however,  believe  that 
a  request  for  termination  of  rural 
referral  center  classification  must  meet 
these  same  standards.  That  is,  we 
believe  that  a  hospital  may  submit  its 
request  to  voluntarily  withdraw  its  rural 
referral  center  classUication  at  any  time 
during  its  cost  reporting  year. 

We  proposed  to  follow  the  same 
general  procedures  for  a  request  to  end 
rural  referral  center  status  as  we 
currentiy  use  for  a  request  to  end  sole 
commtmify  hospital  status 
(§  412.92(b)(4)).  Therefore,  voluntary 
termination  as  a  rural  referral  center 
will  be  effective  no  later  than  30  days 
after  the  date  the  hospital  submits  its 
request  We  believe  the  "no  later  than 
30  days"  policy  is  in  keeping  with  the 
prospective  nature  of  the  prospective 
payment  system.  The  30-day  time  fi'ame 
provides  the  fiscal  intermediary  with 
sufficient  time  to  altar  its  automated 


payment  systems  prospectively,  thus 
avoiding  expensive  and  tin\e  consuming 
reprocessing  of  claims.  The  variable 
time  frame  of  "no  later  than  30  days 
from  the  date  of  the  hospital's  request" 
also  permits  the  regional  office,  the 
intermediary,  and  the  hospital  to  select 
a  mutually  agreeable  date,  for  example, 
at  the  end  of  the  month,  to  facilitate  the 
change  in  rural  referral  center  status. 
We  expect  that  a  hospital  will  anticipate 
when  it  plans  to  withdraw  from  rural 
referral  center  status  and  submit  its 
request  in  sufficient  time  to  facilitate  the 
change. 

Similar  to  our  current  policy  on  sole 
commtmify  requalification,  a  hospital 
that  has  volimtarily  withdraw  from  rural 
referral  center  status  may  requalify  at  a 
later  date  only  if  it  meets  the  criteria  in 
effect  at  the  time  it  wishes  to  reapply. 
That  is,  a  hospital  must  submit  its 
application  diuing  the  quarter  preceding 
its  cost  reporting  period  and  it  must 
meet  the  qualifying  standards  (that  is, 
ntunber  of  beds  or  case-mix  index  and 
number  of  discharges  standards)  in 
effect  at  the  time  it  refiles.  We  received 
no  comments  on  this  issue,  therefore,  we 
are  adopting  the  changes  as  proposed. 

E.  Indirect  Medical  Education  Costs 
(§412.118) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  interns  and  residents 
in  an  approved  graudate  medical 
education  program  receive  an  additional 
payment  for  the  indirect  costs  of 
medical  education.  The  regulations 
governing  the  calculation  of  this 
additional  payment  are  set  forth  at 
§  412.11&  Each  hospital's  additional 
indirect  medical  education  (IME) 
payment  is  determined  by  multiplying 
the  hospital's  total  DRG  revenue  by  the 
applicable  IME  adjustment  factor. 

Section  1886(d)(5)(B)(ii)  of  the  Act 
provides  for  an  IME  adjustment  factor  of 
approximately  7.7  percent  for  every  10 
percent  increase  in  the  hospital's  intern 
and  resident-to-bed  ratio  that  is  used  to 
determine  the  IME  payment  for 
discharges  occurring  on  or  after  October 
1, 1988  and  before  October  1, 1995.  The 
education  adjustment  factor  for 
discharges  occurring  on  or  after  October 
1, 1995  is  approximately  8.1  percent  for 
every  10  percent  increase  in  the 
hospital's  resident-to-bed  ratio.  We  note 
tiiat  the  education  adjustmeht  factor  is 
an  approximation  because  the 
adjustment  factor  is  applied  on  a 
curvilinear  or  variable  basis.  An 
adjustment  made  on  a  curvilinear  basis 
reflects  a  nonlinear  cost  relationship; 
that  is,  each  absolute  increment  in  a 
hospital's  ratio  of  interns  and  residents 


to  beds  does  not  result  in  an  equal 
proportional  increase  in  costs. 

As  noted  above,  the  IME  payment  in 
an  add-on  to  a  teaching  hospital's  total 
DRG  payment  and  is  intended  to 
compensate  for  the  additional  operating 
costs  (that  is.  indirect  costs)  incurred  by 
the  hospital  in  training  interns  and 
residents.  Currentiy,  in  order  to  be 
eligible  for  an  IME  adjustment,  hospitals 
are  required  to  submit  a  listing  with  the 
names  and  social  security  numbers  of 
all  interns  and  residents  enrolled  in  an 
approved  program  assigned  to  tiie 
hospital  and  providing  services  there  on 
September  1.  If  September  1  falls  on  a 
weekend  or  a  Federal  holiday,  the  next 
business  day  is  used  for  purposes  of  the 
count.  This  counting  methodology 
assimies  the  September  1  count  is 
representative  of  the  number  of  interns 
and  residents  working  in  the  acute  care 
inpatient  and  outpatient  portions  of  the 
hospital  throughout  the  year. 

In  addition  to  IME  payments,  teaching 
hospitals  are  eligible  to  receive  direct 
graduate  medical  education  (GME) 
payments  based  on  a  per  resident 
amount  for  the  direct  costs  of  training 
interns  and  residents.  The  statutory 
basis  for  these  GME  payments  is  in 
section  1886(h)  of  tiie  Act  The  per 
resident  amount  is  based  on  the 
historical  costs  of  the  hospital's  teaching 
program  and  is  multiplied  by  the  number 
of  full-time  equivalent  (FTE)  residents 
working  in  the  hospital  during  the  cost 
reporting  period  to  compute  the  amount 
of  the  GME  payment 

On  September  29, 1989,  we  published 
a  final  rule  in  Uie  Federal  Register  (54 
FR  40286)  tiiat  added  a  new  9  413.86, 
which  included  a  new  counting 
methodology  for  determining  resident 
FTEs  for  GME  payment  purposes.  A  full 
explanation  of  tiiis  methodology  was  set 
forth  in  that  final  rule  (54  FR  40291). 
Basically,  FTE  status  is  based  on  the 
total  time  necessary  to  fill  a  residency 
slot  The  number  of  hours  involved  may 
vary  fit)m  specialty  program  to  specialfy 
program  within  a  hospital  and  could 
vary  from  hospital  to  hospital  for  the 
same  type  of  program.  If  a  resident 
spends  time  in  more  than  one  hospital, 
that  resident  is  not  to  be  counted  as  one 
FTE  for  either  hospital  regardless  of  the 
actual  hours  worked.  Rather,  that 
resident's  time  is  prorated  among  the 
hospitals  to  total  no  more  than  one  FTE. 
Part-time  residents  are  counted  as 
partial  FTEs  based  on  the  proportion  of 
time  worked  as  compared  to  the  total 
time  necessary  to  fill  a  full-time 
residency  slot. 

For  example,  if  a  part-time  resident 
spends  only  60  percent  of  the  time 
necessary  to  fill  a  full-time  residency 
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slot,  the  part-tiflw  resident  is  counted  ss 
A  FTE.  Similarly,  te  situations  in  which 
two  residents  "sfaare"  one  resideacy 
slot.  BO  more  than  one  FTE  is  counted 
for  the  two  individuals  for  the  duration 
of  the  shared  residency.  In  cases  where 
a  full-tiffie  resident  spends  time 
sequentially  in  more  than  one  hospital 
or  drops  out  of  a  program,  the  individual 
is  considered  a  fidl-time  resident  whose 
assipmtents  to  hospitals  would  be 
prorated. 

For  several  reasons,  we  believe  that 
the  CME  methodology  should  be 
adopted  for  IMS  purposes.  First  is  its 
superiority  over  the  one-day  count  in 
capturing  any  fluctuations  in  the  number 
of  residents  working  in  a  hospital 
throughout  the  cost  reporting  year.  In 
addition,  there  is  a  greater  potential  for 
abuse  asing  the  one-day  count  IME 
methodology.  For  example,  situations 
may  arise  where  a  resident  spends  part 
of  September  1  at  a  hospital  diat 
receives  Affi  payments  and  the  other 
part  at  a  hospital  or  unil  not  receiving 
IME  payments  (diat  is.  a  hoqMtal  or  unit 
excluded  from  the  prospective  payment 
system).  In  those  situations,  it  may  be 
diflicidt  for  the  fiscal  intermediary  to 
detect  a  prospective  paymoit  hospital 
that  inappropriately  counts  the  resident 
as  one  FTE  for  IME  payment  purposes, 
since  a  hospital  not  receiving  IME 
payments  is  not  required  to  submit 
information  in  accordance  with  the  one- 
day  count  to  its  fiscal  intermediary. 
Howevtt.  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system  are  required  to  submit 
information  on  interns  and  residents  in 
accordance  with  the  f  413.88  counting 
methodology.  Similarly,  it  is  difficult  for 
the  intermediary  to  detect  situations 
where  the  September  1  count  is  not 
representative  because  the  resident  is 
assigned  to  the  prospective  payment 
hospital  on  September  1  but  spends  a 
portion  of  the  year  at  an  excluded  or 
nonparticipating  hospital  (for  example,  a 
VA  hospital). 

Therefore,  in  S  412.118,  we  propose  to 
revise  the  current  one-day  method  for 
counting  interns  and  residents  for 
purposes  of  computing  the  IME 
adjustment  to  a  method  more  consistent 
with  that  used  for  computing  GME 
payments  under  S  413.86. 

In  the  proposed  rule,  we  noted  that 
there  are  several  important  differences 
between  the  IME  and  GME  intern  and 
resident  counts.  The  first  is  that  the  IME 
count  is  limited  to  the  time  residents 
spend  in  either  a  part  of  the  hospital 
subject  to  the  prospective  payment 
system  or  in  the  outpatient  department 
of  the  hospital  Examples  of  settings 
where  residents'  time  would  be 


excluded  frran  the  IME  count  are 
distinct  part  units  of  the  hospital  that 
are  excluded  from  the  prospective 
payment  system  (such  as  psychiatric  or 
rehaUlitatian  adts)  and  other 
separately  certified  hospital-based 
providers  (such  as  a  hospital-based 
SNF)>  This  limitation  does  not  apply  to 
the  GME  coaot  Consequently,  for 
purposes  of  the  TME  count  we  proposed 
that  hospitals  be  required  to  submit 
information  to  dieir  intermediaries 
indicating  the  amount  of  time  residents 
worked  in  either  a  part  of  the  hospital 
subject  to  the  prospective  payment 
system  or  in  an  outpatient  department 
Residents'  time  spent  in  other  areas  is 
excluded  fitun  the  FTE  count  based  on 
the  proportion  of  time  worked  in  those 
areas  as  compared  to  the  total  time 
necessary  to  fill  a  full-time  resideacy 
slot 

A  second  difference  between  the  two 
counts  is  that  on  or  after  July  1. 1987.  in 
determining  the  GME  count  hospitals 
may  consider  the  time  residents  spend 
in  nonprovider  settings  such  as 
freestanding  clinics,  mirsing  homes,  and 
phj^icians'  offices  in  connection  with 
approved  programs  in  determining  the 
resident  FTE  coimt  provided  certain 
criteria  are  met.  Tliese  residents  may 
not  be  counted  for  IME  purposes.  Third, 
section  1886(h]  of  the  Act  specifies  a 
weighting  factor  to  be  applied  to  the 
resident  FTE  count  for  GME.  "Hus  factor 
is  based  on  whether  the  resident  is 
beyond  his  or  her  initial  residency 
period.  There  is  no  weighting  factor 
applied  to  the  resident  FTE  count  for 
indirect  medical  education. 

The  information  required  to  be 
collected  for  IME  will  also  be  sli^tly 
different  from  that  collected  for  GME. 
The  major  difference  will  be  the  need 
for  documentation  of  the  time  the 
residents  are  assigned  to  a  setting  other 
than  the  inpatient  area  subject  to  the 
prospective  payment  system  or  the 
outpatient  department  Some  of  the 
information  required  under  GME  will 
not  be  required  for  IME.  such  as  that 
information  required  under  paragraphs 
413.86(fK2)  (ii).  (v),  (vi),  and  (vii).  These 
primarily  concern  the  collection  of  data 
for  determining  residents'  initial 
residency  period  for  applying  the 
weighting  factor.  We  proposed  to 
include  in  {412.118  all  the  requirements 
for  collection  of  information  necessary 
for  determining  the  IME  adjustment 

We  received  15  letters  on  this 
proposal  from  hospitals  and  hospital 
associations,  ProPAC,  a  law  firm,  fiscal 
intermediaries,  and  a  medical  specialty 
association. 

In  addition  to  the  changes  noted 
below,  we  are  making  a  technical 


change  at  f  412.118.  To  be  connstent 
with  language  in  the  CME  regulations  at 
{  413  je(b).  which  defines  a  "resident" 
as  either  an  intern  or  a  resident  we  are 
replacing  the  term  "interns  and 
residents"  with  "residents"  for  IME 
purposes  in  section  {  412.11& 

Comment  A  number  of  those 
subflutting  comments  suggested  that  we 
delay  implementatitm  of  the  proposed 
methoddogy.  Several  reasons  were 
given  for  the  need  to  delay  this  change. 
The  predominant  one  was  that  the  fiscal 
intermediaries  are  currently  reviewing 
the  count  of  residente  for  GME  payment 
purposes,  and  this  levww  is  not 
expected  to  be  completed  until 
December  1990.  Hoq>itals  will  then  have 
6  months  in  which  to  appeal  the  resiilts. 
It  was  suggested  that  implementation  of 
the  revised  Ikffi  coonting  methodology 
should  not  begin  nntil  this  process  has 
been  completed,  and  that  using  FTE 
counts  that  are  only  partially  audited  or 
that  may  not  be  determined  in  a 
standard  manner  in  all  areas  of  the 
country  would  be  unfair  and  inequitable. 
The  commenters  generally 
reooounended  delaying  the  effective 
date  of  the  change  until  cost  reporting 
periods  beginning  on  or  after  either  |uiy 
1, 1991  or  October  1, 1991. 

Delay  was  also  recommended  in  order 
to  give  hospitals  time  to  make 
adjustments  to  their  recordkeeping 
procedures  used  to  track  residents'  time 
and  to  permit  them  to  make  the 
appropriate  calculations  to  adjust  the 
GME  count  so  that  this  count  may  also 
be  used  for  the  IME  count  Finally,  one 
commenter  feh  that  implementation 
should  be  delayed  in  ordo-  to  ensure 
that  the  ch£mge  would  be  budget 
neutraL  This  commenter  recommended 
that  the  proposed  IME  count 
methodology  be  delayed  at  least  until 
October  1. 1991,  when  accurate  resident 
counts  could  be  incorporated  into  die 
calculation  of  the  standardized  amounts 
as  well  as  the  IME  adjustments  to 
teaching  hospitals. 

Response:  In  consideration  of  the 
comments  we  received,  we  intend  to 
make  the  change  in  the  IME  count 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1991.  A  July 
1  effective  date  will  coincide  with  the 
academic  year  for  residency  programs, 
as  well  as  being  the  cost  report  starting 
date  for  many  teaching  hospitals.  We  do 
not  agree  that  the  effective  date  should 
be  postponed  until  October  1, 1991  given 
the  existing  requirement  to  collect  most 
of  the  needed  information  for  GME 
payment  purposes,  and  our  belief  that 
the  new  methodology  provides  a 
superior  meaiu  for  determining  resident 
FTE  status.  We  believe  that  the  change 
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should  be  implemented  at  the  earliest 
feasible  date. 

Making  the  change  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1. 1991  will  in  our  opinion,  provide 
ample  time  for  hospitals  to  make 
adjustments  in  their  recordkeeping  to 
collect  whatever  information  they  do  not 
presently  collect  that  is  necessary  to 
comply  with  the  requirements  of  the 
new  counting  method,  in  addition  to 
providing  time  for  questions  arising  from 
the  GME  audits  to  be  settled.  The  only 
additional  information  we  are  requiring 
beyond  what  is  already  required  for 
CME  is  an  identification  of  the  time 
spent  in  either  an  inpatient  area  subject 
to  the  prospective  payment  system  or  an 
outpatient  department  and  it  is  our 
experience  that  most  hospitals  currently 
do  keep  records  that  indicate  the  areas 
of  the  hospital  where  residente  spend 
their  time.  In  cases  where  this 
information  is  not  now  available,  we  are 
confident  that  the  effective  date  will 
allow  hospitals  sufficient  time  to  begin 
to  collect  it 

As  the  commenters  stated,  fiscal 
intermediaries  are  currently  auditing 
hospital  records  for  the  purpose  of 
implementing  the  per  resident  paymenU 
for  GME.  Both  the  count  of  residente  and 
the  coste  to  be  included  in  the  base  year 
determination  of  per  resident  amounte 
are  being  reviewed.  Therefore,  we  agree 
that  there  may  be  instances  where  a 
hospital's  documentation  of  iU 
residents'  time  may  be  subject  to 
question  by  ite  fiscal  intermediary,  and 
these  issues  should  be  settled  prior  to 
implementing  the  new  IME  count  We 
believe  that  the  timeframe  for 
implementing  this  change  will  provide 
sufficient  time  to  setde  any  questions 
about  the  adequacy  of  the  hospital's 
records  for  determining  the  FTE  coimt. 

Finally,  we  do  not  agree  that  it  is 
necessary  to  delay  implementation  until 
October  1, 1991  to  ensure  that  the 
change  will  be  budget  neutral.  We  do 
not  agree  with  the  premise  that  the 
change  should  be  budget  neutral  since  it 
more  accurately  counts  the  number  of 
interns  and  residents  without  changing 
the  payment  methodology.  Further,  the 
aggregate  impact  of  the  change  on  the 
number  of  residents  counted  for  IME 
payment  purposes  should  be  negligible. 
Although  the  new  methodology  will 
better  capture  fluctuations  at  individual 
hospitals  throughout  the  year,  we 
believe  that  the  cases  where  this  will 
result  in  a  significant  difference  from  the 
current  onerday  count  will  be  very 
limited.  We  note  that  fiscal 
intermediaries  currently  have  authority 
to  revise  a  hospital's  one-day  count 
when  it  is  not  representative  of  the  full 


year.  Therefore,  intermediaries  should 
already  have  accounted  for  cases  in 
which  a  full  year  count  results  in  a 
significantly  different  result.  We 
acknowledge  that  where  hospitals  have 
used  the  one-day  count  to  improperly 
count  resident's  time,  such  as  in  the 
situations  described  above,  those 
hospitals'  FTE  counts  will  be  reduced. 
However,  we  believe  that  the  frequency 
and  magnitude  of  such  instances  will  be 
limited. 

Comment:  One  commenter  questioned 
our  statutory  authority  to  make  the 
proposed  change.  The  commenter 
referred  to  section  1886(d)(5)(B)  of  the 
Act,  which  states  that  the  amount  of  the 
IME  adjustment  be  "computed  in  the 
same  manner  as  the  adjustment  for  such 
costs  under  regulations  (in  effect  as  of 
January  1, 1983)."  The  commenter  claims 
that  we  have  consistently  applied  a  one- 
day  count  for  purposes  of  the  IME 
adjustment  noting  that  September  30 
was  used  as  the  day  of  the  coimt  as  of 
January  1, 1963. 

Response:  There  were  no  regulations 
in  effect  on  January  1, 1983  that 
specifically  described  how  the  IME 
adjustment  was  computed.  There  was  a 
description  of  the  methodology  to  be 
used  pubUshed  hi  the  Federal  Register 
on  September  30. 1982  (47  FR  43310).  We 
believe  that  Congress,  in  enacting  the 
prospective  payment  system,  intended 
that  the  general  policy  in  effect  be 
adopted  rather  than  the  exact  method  of 
implementing  that  policy.  By  only 
changing  the  method  used  to  count 
residents,  we  are  not  changing  the 
manner  in  which  the  adjustment  is 
computed.  The  basis  for  computing  the 
adjustment  is  still  the  ratio  of  residents 
to  available  beds.  We  are  not  in  any 
way  changing  the  rules  in  which 
residents'  time  in  the  hospital  may  be 
counted. 

As  we  noted  in  the  proposed  rule,  we 
will  not  be  using  a  weighting  factor 
applied  to  the  resident  FTE  count  for 
IME,  as  required  by  section  1886(h)(4)(C) 
of  the  Act  for  GME.  We  anticipate  that 
the  change  in  actual  resident  FTE  counts 
will  be  negligible  and  attributable  to 
inaccurate  counts  under  the  one-day 
methodology.  Thus,  we  believe  that  the 
change  we  have  proposed  is  within  our 
authority  as  well  as  our  responsibility  to 
make  sure  that  the  IME  policy  is 
consistently  applied  and  the  adjustment 
is  accurately  computed. 

We  also  disagree  with  the 
commenter's  assertion  that  we  relied  on 
a  one-day  count  of  residente  as  of 
January  1. 1983.  At  that  time,  residents' 
FTE  status  was  determined  based  on  the 
number  of  hours  residents  were 
employed  by  the  hospital  on  a  weekly 


basis.  Residents  employed  for  35  hours 
or  more  per  week  were  counted  as  one 
FTE,  and  those  working  less  than  35 
hours  per  week  were  counted  as  .5  FTE. 
While  the  commenter  is  correct  in 
stating  that  the  count  was  made  based 
on  the  number  of  residents  employed  on 
September  30,  the  basis  for  determining 
FTE  status  was  a  weekly  average  of 
hours  worked. 

Comment:  One  commenter  noted  that 
it  is  critical  to  recognize  any  differences 
between  the  GME  counting  methodology 
and  the  methodology  for  IME,  and  to 
reconcile  the  GME  count  with  what  is 
intended  for  the  IME  count. 

Response:  We  believe  that  the 
differences  were  clearly  stated  in  the   ■ 
proposed  rule  (55  FR  19458).  Three 
specific  differences  were  noted,  only 
one  of  which  will  require  additional 
information  (rather  than  adjustmenta  to 
existing  information).  Hospitals  will  be 
required  to  document  the  time  residente 
spend  in  either  a  part  of  the  hospital 
subject  to  the  prospective  payment 
system  or  in  the  outpatient  department 
of  the  hospital  separately  from  time 
spent  working  at  the  hospital  in  other 
areas.  The  GME  rules  do  not  require 
that  this  distinction  be  made.  Two  other 
differences  between  GME  counting 
methodology  and  IME  counting 
methodology,  for  which  no  additional 
information  is  necessary  beyond  what  is 
presently  required,  are  as  follows:  On  or 
after  July  1, 1987.  residents'  time  spent  in 
nonprovider  settings  in  connection  with 
approved  programs  may  be  considered 
in  determining  the  GME  count  but  such 
time  is  not  included  in  the  IME  count 
and  the  GME  methodology  incorporates 
a  weighting  factor  for  residents  beyond 
their  initial  residency  period  while  no 
such  weighting  factor  applies  for  IME. 

Comment  One  commenter  suggested 
that  a  resident  can  account  for  more 
than  one  FTE.  For  example,  if  one 
resident  works  the  same  number  of 
hours  (4160)  as  two  other  full-time 
residents  (2080  hours  apiece)  who  are 
each  counted  as  one  FTE,  that  resident 
should  be  counted  as  two  FTEs. 

Response:  It  has  been  our  policy  that 
it  is  not  appropriate  to  count  any 
resident  as  more  than  one  FTE, 
regardless  of  the  number  of  hospitals  in 
which  he  or  she  is  providing  services  or 
the  number  of  hours  spent  within  an 
individual  hospital.  This  policy  was 
discussed  in  the  September  3, 1985  final 
rule  in  which  we  instituted  the 
September  1  one-day  count  (50  FR 
35680).  We  do  not  intend  to  make  any 
changes  in  this  poUcy. 

Comment  One  commenter  cited  the 
proposed  change  as  one  that  requires 
more  complex  and  voluminous 
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information  recordkeeping,  leading  to 
greater  administrative  costs  in  hospitals. 

Response:  We  disagree  with  this 
assertion.  As  noted  above,  the  only 
additional  information  required  beyond 
that  already  required  for  die  GME  count 
is  the  need  to  record  residents'  time 
spent  in  settings  other  than  inpatient 
areas  subject  to  the  prospective 
payment  system  and  outpatient 
departments  of  Uie  hospital.  While  we 
do  not  believe  this  will  add  a  substantial 
burden,  we  also  point  out  that  any  new 
costs  associated  with  collecting  this 
information  would  be  offset  by  the  fact 
that,  beginning  widi  hospital  cost 
reporting  periods  starting  on  or  after 
I'ily  1, 1991,  hospitals  will  no  longer  be 
required  to  prepare  and  report  two 
distinct  counting  methodologies  for  IME 
and  GME. 

F.  Offset  for  Physician  Assistant 
Services  (§  412.120) 

Under  section  1861(s)(2)(K)(i)  of  die 
Act  as  added  by  section  9338  of  Public 
Law  99-509,  payment  is  made  under  part 
B  for  services  provided  by  a  physician 
assistant  who  is  legally  authorized  to 
f  imish  these  services  in  his  or  her  State 
and  who  furnishes  these  services  under 
the  supervision  of  a  physician  in  a 
variety  of  settings  including  hospitals.  In 
addition,  under  section  1861(8)(2)(K)(i) 
uf  the  Act  a  physician  assistant  can 
perform  covered  services  that  would 
ordinarily  be  performed  by  a  physician 
and  he  or  she  can  serve  as  an  assistant- 
at-surgery.  These  services  must  be 
performed  incident  to  physician 
services.  Limitations  on  the  reasonable 
charge  methodology  apply  depending  on 
the  type  of  service  furnished  by  the 
'physician  assistant. 

Before  January  1, 1987.  a  hospital 
could  not  bill  directly  for  physician 
assistant  and  assistant-at-surgery 
services.  However,  section  9338  of 
Public  Law  99-509  allows  the  employer 
of  a  physician  assistant  to  bill  directly 
under  part  B  for  these  services  furnished 
on  or  after  January  1, 1987  if  the 
employer  is  eligible  to  receive 
reasonable  charge  payments.  In 
addition,  under  sections  1842  (b)(6KC) 
and  (b)(12)(A)  of  the  Act,  payment  for 
physician  assistant  and  assistant-at- 
suigery  services  is  made  only  to  the 
employer  on  an  assignment-related 
basis. 

Since  the  beginning  of  the  prospective 
payment  system,  inpatient  services 
incident  to  physician  services  could  no 
longer  be  directly  billed  under  part  B, 
but  payment  for  these  services  was 
included  in  die  DRG  payments.  An 
adjustment  was  made  to  the  prospective 
payment  rates  to  account  lor  the 
estimated  costs  of  inpatient  services 


previously  billed  under  part  B. 
Therefore,  even  though  an  employer 
may  currenUy  bill  directly  for  physician 
assistant  services,  the  costs  of  these 
services  furnished  on  an  inpatient 
hospital  basis  is  still  reflected  in  the 
ORG  payment  rates.  This  results  in 
duplicate  payments  for  physician 
assistant  services.  To  eliminate  these 
duplicate  payments,  section  9338(d)  of 
Public  Law  99-509  allows  the  Secretary 
to  reduce  the  amount  of  payments  made 
to  hospitals  under  the  prospective 
payment  system. 

We  proposed  to  eliminate  the 
duplicate  payments  for  physician 
assistant  services.  That  is,  we  proposed 
to  implement  an  offset  to  DRG  payments 
for  direct  billings  for  services  performed 
by  physician  assistants  furnished  in  the 
part  of  the  hospital  that  is  subject  to  the 
prospective  payment  system.  We 
proposed  that  die  offset  would  be  made 
periodically  by  the  intermediary  based 
on  100  percent  of  the  reasonable  charges 
paid  to  the  hospital  or  other  entity  that 
employes  the  physician  assistant  for 
these  services. 

We  proposed  to  amend  the 
regulations  at  9  412.120  to  require  the 
hospital's  intermediary  to  obtain  the 
appropriate  physician  assistant  billing 
data  from  the  part  B  carrier.  We 
proposed  that  the  intermediary  would 
calciUate  the  amount  to  be  offset  from 
the  hospital's  payment  based  on  the 
total  physician  assistant  and  assistant- 
at-surgery  services  performed  on  or 
after  October  1, 1990  in  those  portions  of 
the  hospital  subject  to  the  prospective 
payment  system. 

Comment:  We  received  numerous 
comments  objecting  to  our  proposal  to 
offset  the  charges  for  services  of 
physician  assistants  from  hospital  DRG 
payments  on  die  basis  that  die  costs 
associated  with  these  services  were  not 
included  in  the  base  year  costs  from 
which  the  standardized  amounts  were 
derived.  The  majority  of  commenters 
argued  that  we  should  offset  the  costs 
related  to  providing  physician  assistant 
services,  and  not  the  directly  billed 
charges.  A  few  commenters  suggested 
that  the  offset  be  made  in  the  aggregate 
as  a  one-time  adjustment  to  the 
standardized  amounts. 

Response:  Since  the  beginning  of  the 
prospective  payment  system,  payments 
for  inpatient  services  incident  to 
physician  services  were  included  as  part 
of  the  DRG  payment  for  a  given 
inpatient  stay.  As  such,  the  DRG 
pajnnent  was  intended  to  represent 
payment  in  full  for  all  inpatient  services 
not  provided  by  a  physician.  When  the 
provision  was  enacted  to  allow 
employers  of  physician  assistants  to  bill 
direcdy  under  part  B  for  die  services 


provided  by  physician  assistants. 
Congress  recognized  the  fact  diat 
duplicate  payments  would  occur  and 
therefore  allowed  the  Secretary  to 
reduce  the  DRG  payments  to  eliminate 
these  duplicate  payments.  We  do  not 
believe  it  would  be  appropriate  to  offset 
the  costs  rather  than  charges  since  the 
reasonable  charges  represent  the  actual 
payment  made  for  these  services. 
Therefore,  in  order  to  eliminate 
duplicate  payment,  we  would  have  to 
offset  the  amount  actually  received  for 
the  service  under  part  B  (that  is, 
reasonable  charges)  from  the  DRG 
payment  Offsetting  the  cost  of  die 
service  would  not  accomplish  this  goal. 
Moreover,  we  do  not  believe  that  an 
aggregate  adjustment  to  the 
standardized  amounts  is  appropriate. 
Since  the  duplicate  payments  for 
physician  assistant  services  are  not 
being  made  to  all  hospitals  under  the 
prospective  payment  system,  it  is  not 
equitable  to  apply  an  across-the-board 
offset  against  aggregate  payments.  We 
believe  the  offset  should  be  targeted  to 
the  actual  hospitals  where  the  duplicate 
pajrments  are  being  made. 

Comment  One  commenter  stated  that 
physician  assistant  services  are 
generally  not  "incident  to"  services  of 
physicians  but  are  actually  substitutes 
for  physician  services.  As  such,  an  offset 
to  the  DRG  payment  would  not  be 
appropriate.  Another  commenter  stated 
that  the  offset  to  the  DRG  payment 
should  only  be  made  in  cases  where  the 
hospital  is  the  employer  of  the  physician 
assistant  Since  the  cost  associated  with 
physician  assistants  employed  by 
physicians  are  not  hospital  costs,  no 
offset  should  he  made  to  the  hospital 
DRG  payment  when  a  physician  is  the 
employer  of  the  physician  assistant 
whose  services  are  billed  under  part  B. 

Response:  The  commenters  have 
raised  concerns  regarding  the  nature  of 
the  services  provided  by  physician 
assistants  that  warrant  further 
investigation.  In  general,  we  believe  it  is 
reasonable  to  assume  that  services 
furnished  by  physician  assistants  that 
are  employed  by  the  hospital  are 
"incident  to"  services  that  were  covered 
by  the  DRG  payment;  therefore,  we 
continue  to  believe  that  it  is  appropriate 
to  offset  the  part  B  billings  by  hospitals 
for  services  furnished  by  physician 
assistants  who  are  hospital  employees. 
We  believe  it  is  also  appropriate  to 
offset  billings  for  physician  assistant 
services  otherwise  paid  for  by  the 
hospital.  For  example,  if  the  hospital  : 
pays  a  physician  for  the  services  of  a 
physician  assistant  and  the  physician 
bills  Medicare  for  the  services  as  the 
physician  assistant's  employer,  we 


would  offset  the  reasonable  charges  for 
the  services.  We  believe  that  further 
analysis  is  needed  to  determine  the 
extent  to  which  other  services  furnished 
by  physician  assistants  who  are 
employed  by  physicians  sre  substitutes 
for  physician  services  that  would  not 
have  been  covered  by  the  DRG 
payment.  Therefore,  we  are  providing  at 
this  time  that  an  offset  will  be  made  for 
physician  assistant  services  only  where 
the  hospital  is  die  employer  or  otherwise 
pays  for  the  services  of  the  physician 
assistant 

We  are  revising  the  proposed 
regulations  at  §  412.20  to  provide  that 
the  offset  will  be  applied  only  for 
services  of  physician  assistants  who  are 
employed  by  the  hospital.  We  plan  to 
evaluate  the  services  that  are  being 
provided  by  physician  assistants 
employed  by  physicians  to  determine 
the  extent  to  which  they  are  substitutes 
for  physician  services  in  the  hospital 
setting.  We  also  plan  to  monitor  whether 
our  decision  to  offset  only  the  billings 
for  physician  assistants  who  are 
employed  by  the  hospital  results  in  a 
shift  in  employment  arrangements.  Once 
our  analysis  is  completed,  we  will  revise 
our  policy  with  respect  to  the  offset  for 
physician  assistant  services  to  the 
extent  deemed  appropriate. 

Comment:  One  commenter  noted  that 
the  FY  1987  base  period  ased  to 
determine  payment  to  SCKs  and  MDHs 
could  have  two  different  billing  methods 
for  physician  assistant  services  since 
the  direct  billing  provision  was  effective 
January  1, 1990.  The  commenter 
suggested  that  if  payment  were  made  on 
the  FY  1987  base  hospital-specific  rate 
(HSR),  a  full  offset  for  physician 
assistant  billings  may  not  be 
appropriate  since  the  FY  1987  base 
would  not  reflect  a  full  year  of  costs  for 
physician  assistant  services.  The 
commenter  suggested  that  the  full  offset 
be  made  for  these  hospitals  but  that  the 
hospitals  should  be  allowed  an 
opportunity  to  reverse  the  offset  by 
submitting  cost  information  enabling  the 
intermediary  to  exclude  physician 
assistants'  costs  from  the  1987  base 
HSR.  The  commenter  concluded  that  the 
full  offset  would  be  appropriate  if  die 
hospital  were  paid  based  on  the  1982 
base  HSR  or  the  Federal  rate. 

Response:  Under  the  revised  pasrment 
mediodology  for  SCHs  and  MDHs  diat  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  April  1, 1990,  a 
hospital  will  be  paid  based  on 
whichever  of  the  following  rates  yields 
the  bluest  aggregate  payment:  the 
Federal  national  rate  applicable  to  die 
hospital,  die  updated  H8R  based  on  the 
FY  1962  cost  per  discharge,  or  die 


updated  HSR  based  on  the  FY  1987  cost 
per  discharge.  We  agree  widi  the 
commenter  that  to  the  extent  the 
hospital's  FY  1987  base  period  covers 
the  period  after  which  physician 
assistant  services  became  payable 
under  part  B  (that  is,  any  portion  of  the 
cost  reporting  period  occurring  on  or 
after  January  1. 1987),  we  do  not  believe 
an  offset  is  needed  since  at  most  three 
months  of  the  cost  reporting  period 
would  be  for  a  period  when  services 
furnished  by  a  physician  assistant  were 
covered  as  an  inpatient  hospital  service. 
Since  physician  assistant  services  were 
payable  imder  part  B  for  at  least  three- 
quarters  of  the  FY  1987  base  period,  we 
are  providing  that  a  hospital  paid  based 
on  ite  FY  1987  base  HSR  will  not  be 
subject  to  the  offset  for  physician  direct 
billings.  We  note  that  the  main  issue  is 
whether  the  base  period  represents  a 
period  for  which  physician  assistant 
services  were  covered  as  inpatient 
hospital  services  rather  than  whether 
the  hospital  actually  incurred  costs  for 
physician  assistants  in  its  base  period. 
For  this  reason,  no  adjustment  is 
necessary  to  remove  the  costs  incurred 
for  services  furnished  by  physician 
assistants  before  January  1, 1987  that 
would  have  been  payable  as  a  part  B 
service  on  or  after  January  1. 1987.  For 
the  same  reason,  the  offset  will  apply  to 
a  hospital  paid  based  on  its  FY  1982 
base  HSR  regardless  of  whether  the 
hospital  incurred  costs  for  physician 
assistants  in  the  same  period. 

The  intermediary  will  determine  at 
die  close  of  die  hospital's  cost  reporting 
period  which  of  die  three  payment  rates 
yielded  the  highest  payment.  In  making 
this  comparison,  aggregate  payments 
under  die  FY  1982  base  HSR  and  die 
Federal  rate  wUl  include  the  offset  for 
physician  assistant  direct  billings. 
Aggregate  payments  under  the  FY  1987 
base  will  not  include  an  offset 

VII.  Direct  Graduate  Medical  Education 
Paymento  ($  413116) 

Section  1886(h)  of  die  Social  Security 
Act  (the  Act)  authorizes  hospitals  and 
hospital-based  providers  to  receive 
payment  for  training  and  instructing 
residents  in  approved  direct  graduate 
medical  education  (GME)  residency 
teaching  programs.  The  GME  payment  is 
for  costs  associated  with  an  approved 
residency  teaching  program  in  medicine, 
osteopathy,  dentistry  and  podiatry. 
Payment  is  based  on  a  hospital's 
number  of  full-time  equivalent  (FTE) 
residents,  who  are  working  in  the 
hospital  during  a  cost  reporting  period, 
multiplied  by  a  hosptial-specific  per 
resident  amount  (TTie  term  "Resident" 
means  an  intern,  resident  or  fellow  who 


participates  in  an  approved  medical 
residency  program.) 

On  September  29. 1989.  we  published 
a  Final  rule  in  die  Federal  Register  (54 
FR  40288)  that  set  forth  changes  in 
Medicare  policy  concerning  payment  for 
direct  GME  costs.  That  final  rule  wa« 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1. 1985.  Audit 
instructions  for  fiscal  intermediaries  to 
determine  the  base  period  per  resident 
amounts  were  issued  on  February  12, 
1990.  Since  issuance  of  the  September 
29. 1989  final  rule  and  the  audit 
instructions,  policy  issues  have  surfaced 
that  require  further  clarification 
concerning  documentation  necessary  to 
support  the  cost  and  time  allocations  of 
teaching  physicians  and  rotating 
residents.  Additionally,  the  September 
29. 1989  final  rule  provided  that  the 
update  factors  for  later  cost  reporting 
periods  would  be  published  in  the 
Federal  Register. 

A.  Physician  Cost  and  Time  Allocations 

To  support  the  allocation  of  physician 
compensation  costs  in  the  areas  of 
teaching  and  supervision,  providers  are 
required  to  furnish  a  written  physician 
allocation  agreement  to  the  intermediary 
diat  specifies  the  respective  amount  of 
total  time  a  physician  spends  in 
furnishing  his  or  her  services  to  the 
provider  and  to  patients,  including  time 
for  services  that  are  not  paid  for  under 
parts  A  and  B  of  Medicare  and  other 
information  required  under  the 
provisions  in  S  406.481(g).  This  is  a  long- 
standing Medicare  policy  diat  we  wish 
to  reaffirm 

However,  considering  die  retroactive 
effect  of  die  change  in  GME  payment 
policy  for  cost  reporting  periods 
beginning  on  or  after  July  1. 1965.  we 
now  find  that  physician  allocation 
agreements,  time  records  and  other 
information  may  on  longer  exist  for  the 
cost  reporting  period  that  began  on  or 
after  October  1. 1983  but  before  October 
1. 1984  (die  base  period)  In  establishing 
direct  GME  costs  because  the  record 
retention  requirements  specified  in 
S  405.481(g)  only  require  the  retention  of 
each  physician  compensation  allocation 
for  four  years  after  the  end  of  each  cost 
reporting  period  to  which  the  allocation 
applies. 

As  an  equitable  solution  to  the 
problem  of  the  nonexistence  of 
physician  allocation  agreements,  time 
records,  and  other  information,  we  are 
allowing  providers  to  furnish 
documentation  from  cost  reporting 
periods  subsequent  to  the  base  period  hi 
support  of  the  allocation  of  physician 
compensation  costs  in  the  GME  based 
period.  This  subsequent  cost  reporting 
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period  documentation,  which  is  an 
exception  to  the  established  record- 
keeping policy,  only  applies  to  the 
estabiisiiinent  of  the  base  period 
physician  compensation  cost  allocations 
fur  purposes  of  determining  per  resident 
amounts.  It  does  not  apply  to 
determining  reasonable  cost  payment 
for  GME  in  the  base  period  and  in  no 
way  implies  that  similar  relief  is 
available  for  other  issues  in  the  GME 
base  period  or  other  cost  reporting 
periods.  It  is  only  in  the  absence  of  base 
period  documentation  that  subsequent 
documentation  should  be  considered  as 
a  proxy  for  base  period  docimientation 
for  purposes  of  determining  the  per 
resident  amount.  In  no  event  wiU  the 
results  obtained  from  the  use  of  the 
records  from  a  cost  reporting  period 
later  than  the  base  period  serve  to 
increase  or  add  physician  compensation 
costs  to  liie  costs  used  to  determine  the 
per  resident  amoimts. 

In  applying  this  exception, 
intermediaries  must  follow  a  specific 
hierarchy  regarding  eligibility  and 
documentation.  First  and  foremost  is  the 
requirement  that  providers  must  submit 
all  available  documentation  for  the 
direct  GME  base  period,  as  requested  by 
the  intermediary,  or  an  explanation  of 
the  absence  of  this  dociunentation.  The 
intermediary  will  evaluate  the  data 
submitted  and  determine  whether 
auditable  documentation  exits.  If  there 
is  no  documentation,  the  intermediary 
will  advise  the  provider  that  it  is 
required  to  dis/illow  all  physicians'  costs 
based  on  the  lack  of  documentation. 
I  lowever.  the  intermediary  will  also 
advise  the  provider  that  it  may  request 
the  special  exception  described  above. 
If  a  provider  requests  the  exception, 
intermediaries  must  use  the 
documentation  from  the  subsequent  cost 
reporting  period  closest  to  the  direct 
GME  base  period.  In  the  event  that  the 
provider  has  no  auditable 
documentation  for  any  subsequent  cost 
reporting  period,  the  provider  may 
perform  a  3-week  time  study  of  all 
physicians'  time  for  a  period  to  be 
specified  by  the  intermediary.  The  3- 
week  time  period  should  not  overlap  the 
I'jly  1  change  of  academic  year. 

In  determining  whether  sufficient 
documentation  exists  in  any  one  period, 
the  provider  not  only  must  be  able  to 
support  the  allocation  of  cost  to  the 
resident  cost  center,  but  must  also  have 
data  to  support  the  RCE  calculation.  For 
example,  where  a  provider  has  a  signed 
contract  with  a  physician  indicating  that 
ail  of  the  physician's  time  was  spent 
teaching,  it  will  still  be  necessary  to 
support  the  RCE  calculation,  which  is 
based  on  hours  worked.  Therefore, 


intermediaries  will  consider  all  potential 
data  needs  afiiecting  the  physician  cost 
and  allocations  before  they  determine 
the  need  for  a  cunent  time  study. 
We  would  stress  that  the  use  of 
documentation  from  the  current  year  or 
a  subsequent  year  is.  at  best,  persuasive 
evidence  rather  than  conclusive 
evidence.  Accordingly,  if  the 
intermediary  believes  that  any  of  the 
changes  or  modifications  distort  the 
reliability  of  the  data,  it  will  make 
whatever  adjustments  are  necessary  to 
ensure  an  accurate  cost  allocation.  In 
addition,  the  intermediary  will  prepare  a 
written  statement  documenting  the  facts 
and  its  conclusions  concerning  how  the 
information  distorts  the  realiability  of 
the  data  and  why  the  data  should  not  be 
relied  upon.  Also,  the  intermediary  will 
explain  why  its  adjustments  are 
appropriate.  This  statement  will  become 
part  of  the  record  as  it  may  be  used  to 
support  any  action  taken  in  subsequent 
reviews  and  appeals. 

B.  Rotating  Residents 

Teaching  hospitals  with  approved 
GME  programs  have  varying 
arrangements  with  other  providers  in 
which  they  exchange  or  rotate  residents 
and  continue  to  pay  the  salaries  of  their 
own  residents,  or  rotate  residents  and 
receive  payment  from  the  other 
providers  for  the  costs  of  the  residents 
in  the  hospital's  GME  base  period. 

The  September  29  rule  specified  that 
only  the  time  the  resident  spent  working 
at  the  teaching  hospital  or  other  portions 
of  the  hospital  complex  would  be 
counted  in  determining  the  number  of 
FTEs  applicable  to  the  hospital.  Thus, 
regardless  of  which  teaching  hospital 
employs  a  resident  who  rotates  among 
hospitals,  each  hospital  would  count  Ae 
resident  in  proportion  to  the  amount  of 
time  sp^t  at  its  facility.  Although  ^e 
rule  discussed  how  the  time  of  the 
rotating  resident  would  be  counted,  the 
rule  did  not  explicitly  address  the 
treatment  of  the  costs  incurred  by  one 
hospital  for  residents  working  at  another 
provider's  site. 

Prior  to  the  changes  in  payment  for 
GME  provided  for  by  section  9202  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272).  as  amended  by  section  9314  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L  99-509],  S  2020.8  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3)  indicated  that  if  a  resident  in  an 
approved  training  program  furnishes 
services  in  a  facility  that  is  part  of  a 
provider,  the  services  are  paid  for  on  a 
reasonable  charge  basis.  Conversely,  if 
thi  facility  is  not  part  of  a  provider,  the 
services  of  the  resident  are  covered  as 
physician's  services  if  the  resident  is 


fully  licensed  to  practice  medicine  by 
the  State  in  which  the  services  are 
furnished.  Although  the  instruction  is 
not  explicit,  it  implied  that  the  costs 
incurred  by  a  teaching  hospital  for 
resident  services  furnished  in  another 
provider  facility  would  be  paid  to  the 
teaching  hospital  on  a  reasonable  cost 
basis.  This  manual  instruction  was  in 
effect  during  the  GME  base  period. 

Section  9292  of  Public  Law  99-272, 
which  added  section  1886(h)  to  the  Act, 
established  payment  for  GME  on  a  per 
resident  amount  effective  with  cost 
reporting  periods  beginning  on  or  afier 
July  1. 1985.  Section  9314  of  Public  Law 
99-509  added  section  1886(h)(4)(E)  to  the 
Act  to  allow  a  hospital,  for  purposes  of 
determining  FTEs,  to  count  the  time 
residents  spend  in  patient  care  activities 
outside  die  hospital  setting  if  the 
hospital  incurs  all  or  substantially  all  of 
the  training  costs  in  the  outside  setting. 
This  change  is  effective  as  of  July  1, 
1987.  Thus,  altiiough  the  costs  for  the 
time  residents  spend  in  patient  care 
activities  in  outside  settings  are  not 
allowable  costs  in  the  GME  base  year 
payment  will  be  made  to  the  hospital  for 
those  services  effective  July  1, 1987  as 
long  as  the  hospital  incurs  substantially 
all  of  the  costs.  If  the  teaching  hospital 
does  not  incur  the  cost  of  the  training 
program,  the  services  of  licensed 
residents  furnished  in  nonprovider 
settings  continue  to  be  covered  as 
physician  services. 

Section  1861(v)(l)(A)  of  the  Act 
defines  reasonable  costs  as  the  cost 
actually  incurred,  excluding  any  cost 
unnecessary  in  the  efficient  delivery  of 
needed  services  to  Medicare 
beneficiaries.  Following  this  principle. 
we  pay  providers  for  costs  related  to 
care  of  their  patients.  Generally,  we 
have  not  recognized  the  costs  incurred 
by  hospitals  for  services  that  are 
furnished  to  other  than  the  hospital's 
patients.  Under  payment  under  a 
reasonable  cost  basis,  we  have  not 
recognized  the  costs  incurred  by 
hospitals  for  time  spent  by  residents  in 
nonprovider  settings.  To  apply  this 
policy  to  costs  incurred  for  services 
furnished  in  other  provider  settings, 
however,  would  mean  that  Medicare 
would  make  no  payment  for  resident 
services  that  are  furnished  to  Medicare 
beneficiaries  at  the  other  provider 
because,  unlike  the  situation  where  the 
services  are  furnished  in  a  nonprovider 
setting,  the  services  cannot  be  paid  for 
on  a  reasonable  charge  basis  and  the 
other  provider  cannot  claim  payment  for 
costs  it  did  not  incur.  Moreover,  this 
policy  would  produce  anomalous  results 
in  situations  where  a  hospital  that 
exchanges  residents  on  a  one-for-one 


basis  pays  the  salary  of  specific 
residents  timiughout  their  rotations 
rather  dian  a  portion  of  the  salary  of 
each  resident  that  rotates  to  the 
hospital.  If  the  costs  incurred  for  these 
residents  while  on  rotation  to  other 
hospitals  were  not  allowable,  we  would 
be  recognizing  only  a  portion  of  the 
costs  the  hospital  incurred  even  though 
Medicare  beneficiaries  in  that  hospital 
received  the  same  benefit  that  they 
woidd  have  if  there  had  been  no 
rotations.  We  do  not  bebeve  it  would  be 
appropriate  for  these  financial 
arrangements,  which  are  undertaken 
primuily  for  administrative 
convenience,  to  affect  the  amount  of 
program  payment.  Finally,  it  is 
reasonable  to  assume  that  in  providing 
payment  effective  July  1. 1987  for  the 
costs  teaching  hospitals  incur  for 
services  furnished  in  nonprovider 
settings,  the  Congress  understood  that 
payment  was  already  made  for  the  costs 
teaching  hospitals  incur  for  resident 
services  furnished  in  other  provider 
settings;  otherwise,  the  Congress  would 
have  provided  for  payment  in  these 
situations  since  it  would  be  inconsistent 
to  make  payments  only  for  services 
furnished  in  the  nonprovider  setting. 

Based  on  these  considerations,  we  are 
taking  this  opportunit])  to  clarify  that  in 
determining  the  reasonable  costs  of 
GME  included  in  the  GME  based  period, 
the  net  costs  incurred  by  a  teaching 
hospital  for  services  furnished  by 
residents  in  other  provider  settings  may 
be  included  in  the  hospital's  allowable 
costs.  However,  in  determining  the  total 
number  of  resident  FTEs  in  both  the 
GME  base  year  and  in  the  payment  year, 
only  the  time  the  resident  spent  at  the 
teaching  hospital  will  be  coimted.  This  is 
because  no  resident  may  be  counted  as 
more  than  1.0  FTE  and  the  other  hospital 
is  required  to  include  the  portion  of  time 
the  resident  spent  at  its  facility  in  its 
FTE  count  consistent  with  §  413.86(f). 

Example  1 

Hospital  A  and  Hospital  B  have  an 
arrangement  whereby  residents  in  Hospital 
A's  approved  graduate  medical  education 
programs  rotate  as  part  of  their  training 
tiuough  Hospital  B.  Hospital  A  incurs 
$5,000,000  in  costs  for  the  20  residents  in  its 
program.  Hospital  A  rotates  5  FTE  residents 
through  Hospital  B  and  Hospital  B  pays 
Hospital  A  $75,000  for  the  costs  incurred  by 
Hospital  A.  The  per  resident  amount  for 
Hospital  A  would  be  determined  by  dividing 
the  15  FTE  residents  woifcing  in  Hospital  A 
into  the  net  costs  ($5,000;(I00  -  $75,000). 
Hospital  B's  per  resident  amount  is 
determined  by  dividing  the  5  FTE  residents 
working  in  Hospital  B  into  the  costs  incurred 
by  Hospital  B  ($75,000).  Hospital  A's  per 
resident  amount  would  be  $28,333,333  and 
Hospital  B's  per  resident  amount  would  be 
$15,000. 


Example  2 

Hospital  A  and  Hospital  B  have  approved 
graduate  medical  education  programs. 
Hospital  A  and  Hospital  B  have  an 
arrangement  whereby  each  hospital  rotates 
residents  through  the  other  hospital  and 
neither  hospital  pays  the  other  for  the 
rotating  residents.  Hospital  A  has  25  FTE 
residents  of  which  10  FTE  rotate  through 
Hospital  B  and  Hospital  B  has  15  FTE 
residents  of  which  S  FTE  rotate  throu^ 
Hospital  A  Hospital  A  incurs  IBOOXXX)  in 
costs  for  its  program  and  Hospital  B  incurs 
$500,000  in  costs  for  its  program.  Hospital  A's 
per  resident  amount  is  determined  by 
dividing  the  number  of  FTE  residents  working 
in  iU  hospital  (25—10-1-5)  into  iU  cosU 
($600,000).  Hospital  B's  per  resident  amount  is 
determined  by  dividing  the  number  of  FTE 
residents  working  in  its  hospital  (15— 5-»-10) 
into  iU  cosU  ($50a000).  HospiUl  As  per 
resident  amount  would  be  $30,000  and 
Hospital  B's  per  resident  amount  would  be 
$25,000). 

C  Update  Factor  Changes  for  Direct 
Graduate  Medical  Education  Per 
Resident  Amounts 

Section  1886(h)(2)(D)  of  the  Act 
provides  that  the  GME  per  resident 
amounts  shall  be  updated  annually  by 
the  percentage  increase  in  the  Consumer 
Price  Index  for  All  Urban  Consumers 
(United  States  city  average).  The 
following  tables  (Tables  la  and  lb) 
provide  update  factors  to  be  applied  to 
the  GME  per  resident  amounts  for  the 
specified  cost  reporting  periods.  Update 
factors  for  previous  cost  reportng 
periods  were  provided  in  the  September 
29, 1989  GME  fmal  rule  at  54  FR  40319. 
Future  changes  in  the  update  factors  will 
be  published  as  revisions  to  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-1). 

Table  la.— Update  Factors  for  Cost 
Reporting  Periods  Beginning  On  or  After 
July  1. 1988  and  Before  January  1. 1990. 


Table  IIk— ProJadMl  Update  Factats  for 
Cost  Repotting  Periods  Beginning  On  or 
After  January  1. 1980  and  Bef<He  July  1. 
1991 


Cost  repofling  period 


07/1/88  to 
08/1/88  to 
09/1/88  to 
10/1/88  to 
11/1/8810 
12/1/88  to 
01/1/89  to 
02/1/89  to 
03/1/89  to 
04/1/89  to 
05/ 1/89  to 
06/1/89  to 
07/1/89  to 
08/1/89  to 
09/1/89  to 
10/1/89  to 
11/1/89  to 
12/1/89  to 


06/30/89 

07/31/89. 

08/31/89 

09/30/89 

10/31/89 

11/30/89 

12/31/89 

01/31/90 

02/28/90 

03/31/90 

04/30/90 

05/31/90 

06/30/90 

07/31/90 

08/31/90 — 
09/30/90 — 

10/31/90 

11/30/90 


Update 
factor' 


1.0467 
1.0483 
1.0498 
1.0512 
1.0536 
1.0517 
1.0498 
1.0471 
1.0434 
1.0449 
1.0466 
1.0465 
1.0520 
1.0526 
1.0523 
1.0471 
1.0436 
1.0467 


Com  reporting  period 


01/1/90 
02/1/90 
03/1/90 
04/1/91 
05/1/90 
06/1/90 
07/1/90 
06/1/90 
00/1/90 
10/1/90 
11/1/90 
12/1/90 
01/1/91 
02/1/91 
03/1/91 
04/1/91 
05/1/91 
06/1/91 


to  12/31/90... 
to01/31/91.„ 
to  02/2S/91... 
to  03/31/91... 
to  04/30/91... 
to  05/31/91... 
to  06/30/91... 
to  07/31 /SI.. . 
to  06/31/91.. 
to  09/30/91... 
to  10/31/91... 
to  11/30/91.. 
to  12/31/91.. 
to  01/31 /92.. 
to  02/29/92.. 
to  03/31/92.. 
to  04/30/92.. 
to  05/31/92.. 


factor' 


1.042 

1.042 

1A42 

1.041 

1.041 

1.041 

1.042 

1.042 

1.042 

1.043 

1.043 

1.043 

1.043 

1.043 

1.043 

1.044 

1.044 

1.044 


>  These  update  factors  account  for  tfw  l2-fflonth 
average  ctuinge  in  the  CPI-U  mndinq  at  the  midpoirtt 
of  the  specified  cost  reporting  period. 


■  The  proiectod  update  factor  tor  a  spadfled  ooei 
reporting  psrtod  is  to  be  used  for  imarim  pavmerft 
purpoees  onty  and  is  applied  to  the  prior  period's  par 
rasKtent  amount  The  actuef  update  factor  wM  be 
published  in  the  Provider  Reimlxjrsement  ktanual 
(HCFA  Pub.  15-1)  arxl  is  to  tM  uaed  for  final 
satUefnent  purposes.  The  proiected  update  (actors 
are  based  on  estirTMitas  prepared  for  HCFA  by  Data 
Resources,  Inc.  on  a  quarterly  t>8Sis.  The  torecasted 
percent  of  changes  in  the  CPI-U  over  the  previous 
12-month  period  senra  m  the  proxy  behind  the  Al 
Other  Moniabor  Intensive  portion  of  the  hospital 
Input  price  index  used  In  the  Medtoare  prospective 
payment  system. 


Vm.  Other  ProPAC  Reconunendadons 

As  required  by  law,  we  reviewed  the 
March  1, 1990  report  submitted  by 
ProPAC  and  gave  its  recommendations 
careful  consideration  in  conjimction 
with  the  proposals  set  forth  in  the 
proposed  rule.  We  also  responded  to  the 
individual  recommendations  in  the 
proposed  rule.  The  comments  we 
received  on  the  treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
particular  ProPAC  recommendation  or 
our  response  to  that  recommendation, 
we  have  not  repeated  the 
recommendation  and  response  in  the 
discussion  below.  Recommendations  1 
and  3  through  5  concerning  the  update 
factors  are  discussed  in  appendix  C  of 
the  final  rule.  Recommendations  2  and  6 
concerning  the  market  basket  are 
discussed  in  section  V  of  this  preamble. 
Recommendation  8  concerning 
improving  the  area  wage  index  is 
discussed  in  section  IV  of  this  preamble. 
Recommendation  12  concerning 
reassignment  of  patients  with  Guillain- 
Barre  syndrome  is  discussed  in  section 
IILB  of  this  preamble. 
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A  AdfoBting  the  Pmtpectite  Payment 
Formula  Indinct  Medicol  Education 
Adfagtmeat  (Recommatdotkm  7) 

Recommendation:  The  Secretary 
should  seek  legislation  to  reduce  the 
indirect  medical  education  adjustment 
from  Us  current  level  of  7.7  percent  to  6.8- 
percent  for  FY  1991.  This  reduction 
should  be  implemented  in  m  budget 
neutral  fashion,  .with  the  savings 
returned  to  all  hospitals  through 
corresponding  increases  in  the 
standardized  amounts. 

Response  in  the  Proposed  Rule:  We 
agree  that  the  indirect  medical 
education  adjustment  should  be  reduced 
from  its  current  level  The  Presideiif  a 
Budget  for  FY  1901  inchidea  a  proposal 
to  set  the  adjustment  at  approximately 
4.05  percent.  This  figure  represents  our 
estimate  of  the  actual  impact  of  the 
indirect  effects  of  teachiqg  activity  on 
hoq>ital  costs.  Analyses  done  by  the 
Congressional  Budget  Office  and  the 
General  Accounting  C^ce  as  well  as 
Pnrf>AC  have  also  estimated  these 
effects  at  levels  substantially  below  7 J 
percent  ProPACs  moat  recent  estimate 
is  bdow  oor  4i)5  percent  figura.  That  is. 
PtoPAC  estimates  that  for  every  0.1 
increase  in  the  ratio  of  interns  and 
reaideats  to  beds.  Medicare  coat  per 
case  Am' teaching  hospitals  is  3.2  percent 
higher  than  the  cost  for  nonteachLig 
hospitals. 

ProPAC  attributes  some  of  the  dedine 
in  the  indirect  costs  of  teaching  activity 
from  previous  estimates  to  the 
improvements  made  in  measuring 
hospital  case-^nix.  The  cost  associated 
with  Ae  hij^er  overaD  severity  of  illness 
among  patients  admitted  to  teaching 
hospitals  is  widely  believed  to  be 
partially  reflected  in  the  indirect 
medical  education  adjustment.  Aa 
refinements  have  been  made  to  the 
DRGs  that  reflect  more  closely  the 
resoorcea  necessary  to  treat  certain 
patients,  oiore  of  the  variation  in  costs 
between  teachiz^  and  nonteaching 
hospitals  is  measured  by  case-mix 
rather  than  the  indirect  medical 
education  adjustment 

We  disagree,  however,  with  that 
aspect  of  VnPfiCt  reconunendation 
that  would  initially  reduce  the 
adjuatment  to  6J  percoit  for  FY  1901. 
Thia  would  constitute  the  first  of  a 
proposed  5-ycar  phase-out  of  the 
difference  between  the  current  73 
percent  and  Pr»PACs  estimated  3.2 
percent  The  justification  given  for  the 
gradual  reduction  is  that  the  total 
margins  for  maior  leaching  hospitals  are 
significantly  lower  than  for  other 
teaching  and  nonteaching  hospitals,  and, 
therefore,  they  may  be  advermly 


affected  by  a  precipitous  drop  in  die 
adjastmat 

Teaching  boq>itals  have  consistently 
had  much  higher  Medicare  operating 
maigms  dian  nonteaching  hospitals.  In 
FY  1908,  the  most  recent  year  for  which 
data  are  available,  ma  jot^  teaching 
hospitals  had  average  Medicare 
operating  margins  of  14.3  percent  while 
minor  teaching  hospitals  had  Medicare 
operating  margins  of  3.7  percent  These 
Medicare  profit  margins  are  significantly 
higher  than  die  average  Medicare 
operating  margin  for  all  hospitals  (2.2 
percent).  These  data  clearly  indicate 
that  teaching  hospitals  are  doing  better 
under  Me(£care  ttian  odier  classes  of 
hospitals  and,  more  importanUy,  that 
Medicare  payments  are  subsidizing 
teaching  hospitals. 

We  recognize  that  teaching  hospitals 
tend  to  have  lower  total  margins  than 
other  hospitals.  However,  prospective 
payment  rates  and  adjustments  to  those 
rates  are  based  on  estimates  of  the 
resources  required  to  furnish  services  to 
Medicare  patients.  They  are  not  based 
on  operating  margins  or  any  other 
measure  of  finandal  status.  Moreover, 
we  do  not  believe  that  Medicare 
payments  should  be  used  to  compensate 
ho^Mtab  iot  losses  they  sustain  in  their 
non-Medicare  operation.  Therefore,  we 
believe  it  is  appropriate,  for  Medicare 
pajrment  purposes,  to  reduce  the 
ac^ustment  immediately  to  a  level  that 
BMxe  closely  reflects  the  actual  impact 
of  teaching  activities  on  hospital  costs. 
We  note  that  the  ASXS  percent  factor  is 
higher  than  ProPACs  3.2  percent 
estimate.  Further,  because  payments  to 
other  ho^itals  are  adequate,  the  money 
saved  through  reducing  the  indirect 
medical  education  adjustment  should  be 
retained  as  budget  savings,  rather  than 
redistributed  amcmg  all  hospitats  as 
proposed  by  ProPAC 

Comment  Several  commenters 
objected  to  our  recommendation  ttiat  the 
teaching  adjustment  factor  be  lowered 
to  4.06  percent  The  commenters  believe 
that  the  relatively  lower  average  total 
margins  of  teaching  hospitals  argue 
against  lowering  the  adjustment,  even 
though  their  Medicare  operating  margins 
are  considerably  higher  than 
nonteaching  hospitals.  As  justification 
for  its  proposal  for  a  gradual  reduction 
in  the  adjustment  ProPAC  noted  the 
dveat  to  access  to  care  diat  would  arise 
if  major  teadiing  hospitals  were  to  close 
or  reduce  their  services. 

Response:  We  believe  that  lowering 
die  teaching  adjustment  to  4i)6  percent 
as  proposed  in  the  Presidenf  a  budget  for 
FY  1991  is  justified,  based  on  die  results 
of  the  analyses  noted  in  the  proposed 
mle.  The  fact  diat  taar-hiiig  hoapitala 


have  higher  Medicare  operating  margins 
than  other  hospitals  lends  support  \o  the 
findings  that  a  7.7  percent  teaching 
adjustment  is  too  high.  While  we  share 
ProPACs  concern  about  the  threat  to 
access  if  teaching  hospitals  are  forced  to 
cnrtail  services  or  dose  outri^t  we  do 
not  agree  with  ProPACs  implication 
that  a  teadiing  adjustment  of  4.05 
percent  effective  for  FY  1991  would  have 
such  an  effect.  Teaching  hospitals  have 
successfully  responded  to  the  incentives 
of  the  prospective  pajrment  system  in 
the  past  and  we  assume  that,  if  faced 
with  lower  Medicare  revenues,  they  will 
take  action  to  improve  effidency  and 
control  increases  in  their  operating 
costs. 

We  continue  to  hold  the  view  that 
Medicare  payments  should  not  be  used 
to  compensate  hospitals  for  their  losses 
in  non-Medicare  operations.  The  IME 
adjustment  was  intended  to  compensate 
hospitals  for  legitimate  expenses 
involved  in  the  postgraduate  medical 
education  of  phjrsicians  wfaidt  the 
Medicare  program  has  historically 
supported.  Expanding  the  basis  for  this 
adjustment  beyond  the  costs  assodated 
with  graduate  medical  education  would 
create  new  finandal  responsibih'ties  for 
Medicare,  the  ramifications  of  which  go 
well  beyond  du's  spedfic  adjustment. 

Comment  One  commenter  indicated 
that  we  did  not  address  the  limitations 
in  the  DRG  system  cited  by  Congress 
when  discussing  the  need  for  an  IME 
adjustment  in  Ae  original  prospective 
pajrment  sjrstem  legislation. 

Response:  We  disagree  with  this 
comment  We  note  that  in  the  preamble 
to  die  proposed  rule,  we  indicated  that 
one  of  die  reasons  for  the  smaller 
estimates  of  the  effects  of  teaching  on 
hospital  costs  is  the  refinement  to  the 
DRGs  so  diat  they  more  closely  reflect 
the  variations  in  costs  assodated  with 
differences  in  severity  of  illness.  We 
believe  that  as  the  DRGs  and  other 
adjustments  to  the  prospective  f>ayment 
system  are  refined  to  account  for  more 
of  the  costs  previously  attributable  to 
graduate  medical  education  programs,  it 
is  appropriate  to  lower  the  level  of  the 
IME  adjustment. 

Comment:  One  commenter  stated  that 
our  justification  for  the  proposed 
decrease  in  the  levd  of  the  IME 
adjustment  was  oor  own  study  showing 
higher  Medicare  operating  margins  far 
teaching  hospitals  than  nonteaching 
hoqiitals.  This  commenter  went  on  to 
write  that  his  hoapitaTs  1900  Medicare 
operating  margin  was  n^ative. 

Response:  While  we  have  expressed 
oar  concern  diat  the  system  not  reaoH  in 
undue  financial  distress  among  teaching 
hospitals  diat  would  restrid  benefidaiy 
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access,  we  would  also  point  out  that  the 
prospective  payment  system  was 
designed  to  compel  ho|pitals  to  become 
more  efficient  by  basing  payment  rates 
on  average  standardized  costs.  As  a 
result  some  hospitals'  costs  fall  above 
the  average,  and  others  below.  It  is 
assumed  that  efficiently  operated 
hospitals  will,  over  period  of  time,  at 
least  maintain  their  costs  at  an  average 
level,  thus  ensuring  that  their  costs  of 
treating  Medicare  patients  will  be  met 

Comment:  One  commenter  believes 
that  our  emphasis  on  Medicare 
operating  margins  as  apposed  to  total 
margins  does  not  reflect  the  Medicare 
utilization  rates  in  teaching  hospitals  or 
the  larger  portion  of  resources  consumed 
by  an  aging,  sicker  population.  This 
conunenter  went  on  to  state  that  the 
consideration  of  total  operating  margins 
should  be  valid  in  assessing  teaching 
hospital  needs,  as  capital  needs  that  are 
in  excess  of  funded  depreciation  are 
also  resources  required  to  furnish 
services  to  Medicare  patients. 

Response:  These  aiguments  are  not 
persuasive  in  light  of  the  fact  that 
teaching  hospitals'  Medicare  operating 
margins  indicate  that  on  average,  their 
Medicare  payments  exceed  costs  by  a 
margin  far  beyond  that^jf  nonteaching 
hospitals.  Therefore,  it  is 
counterintuitive  to  claim  that  high 
Medicare  utilization  is  the  source  of  low 
total  margins  for  teaching  hospitals. 

B.  Improving  Medical  Record  Coding, 
Reporting,  and  ORG  Assignment 
(Recommendation  10) 

Recommendation:Ttie  Secretary 
should  continue  to  improve  the  ICD-9- 
CM  coding  system  to  allow  for  more 
accurate  clinical  reporting.  ProPAC 
continues  to  support  a  more  timely, 
systematic,  and  consultative  approach 
to  the  consideration  of  new  ICD-O-CM 
codes  and  urges  that  improvements 
made  to  ICD-&-CM  be  carried  forward 
into  ICD-10.  In  addition,  the  Secretary 
should  revise  the  Uniform  BilUng  Form 
(UB-82)  to  allow  reporting  of  10 
diagnosis  codes  and  10  procedure  codes. 

Response  in  the  Proposed  Rule:  As 
discussed  in  detail  above  in  section 
III.B.9  of  this  preamble,  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-0- 
CM)  Coordination  and  Maintenance 
Committee  is  a  Federal 
interdepartmental  committee  charged 
with  the  mission  of  maintaining  and 
updating  the  ICD-«-CM.  The  Committee 
is  co-chaired  by  the  National  Center  for 
Healdi  Statistics  (NCHS)  and  HCFA. 
Membership  of  the  Committee  is 
comprised  of  representatives  from 
Federal  agencies  who  actively  use  the 
ICD-O-CM  in  dieir  programs  (the  Public 


Healdi  Service,  HCFA,  die  Department 
of  Veterans'  Affairs,  and  die  Department 
of  Defense).  Contrary  to  ProPAC's 
statement  in  its  report,  the  American 
Hospital  Association  (AHA)  is  not 
represented  on  the  Committee. 

During  each  Federal  fiscal  year,  the 
Committee  holds  three  public  meetings 
during  which  coding  changes  are 
discussed.  Meetings  of  the  Committee 
are  open  to  the  public  and  the  public  is 
invited  and  encouraged  to  participate  in 
the  process  through  submission  of 
agenda  items  and  active  participation  in 
the  public  meetings.  We  have  requested 
that  agenda  items  be  submitted  for 
consideration  at  least  2  months  prior  to 
the  scheduled  meeting.  At  least  1  month 
prior  to  each  meeting,  an  announcement 
of  die  meeting  date,  time,  place,  and 
agenda  is  made  in  die  Federal  Register. 
In  addition,  a  mailing  list  of  interested 
parties  is  maintained  so  that  copies  of 
the  meeting  announcements  may  be 
individually  forwarded.  Summaries  of 
the  meetings  are  also  mailed  out  to 
those  on  the  mailing  list. 

Each  agenda  item  is  fully  discussed  at 
the  public  meetings  where  all  attendees 
are  encouraged  to  share  dieir  knowledge 
and  opinions.  The  Committee 
encourages  input  into  coding  matters 
from  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Medical  Record 
Association  (AMRA)  and  die  AHA,  as 
well  as  physicians,  medical  record 
administrators,  and  other  members  of 
the  public.  Considering  the  opinions 
expressed  at  the  public  meetings  along 
with  public  corrsspondence  received 
within  30  days  after  the  meetings,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies.  The 
Committee's  role  is  advisory.  Final 
decisions  are  jointly  made  by  the 
Director  of  die  NCHS  and  die 
Administrator  of  HCFA. 

Currendy.  there  are  a  number  of 
organizations  and  individuals  that 
publish  coding  advice.  The  only 
publication  endorsed  by  HCFA  is 
Coding  Clinic  for  ICD-O-CM  (Coding 
Clinic),  published  by  AHA  for  use  by 
hospitals.  Coding  Clinic  provides 
specific  diagnostic  information  and 
guidelines  that  are  helpful  for 
determining  proper  diagnostic  coding. 

In  1985.  the  Editorial  Advisory  Board 
of  Coding  Clinic  identified  four 
organizations  whose  representatives 
have  responsibility  for  review  and 
approval  of  the  contents  of  this 
publication.  These  four  cooperating 
organizations  are  AHA.  AMRA,  HCFA, 
and  NCHS.  Final  approval  requires 
imanimous  agreement  by  the 
cooperating  parties.  Hiysicians  are 


consulted  and  attend  Editorial  Adviaory 
Board  meetings  to  discuss  issues 
considered  for  publication.  The 
physicians  provide  advice  and 
recommendations  on  certain 
classification  needs  or  interests. 
Subscriptions  for  Coding  Clinic  may  be 
ordered  by  writmg  to  the  following 
address:  American  Hospital 
Association,  Division  of  Quality  Control 
Management  840  N.  Lake  Shore  Drive, 
Chicago.  IL  60811. 

The  subscription  rate  is  $85.00  per 
year  for  AHA  members  and  $135.00  for 
nonmembers.  Refer  to  publication  ISSN 
0742-9800. 

The  Worid  Healdi  Organization 
(WHO)  revises  ICD  on  a  regular  basis  to 
describe  current  medical  practice  more 
accurately.  When  WHO  recendy  began 
revising' ICD-e  in  preparation  for 
publication  of  lCD-10,  they  secured  a 
copyright  on  ICD-10.  This  would  have 
severely  limited  the  Committee's  ability 
to  make  modifications  or  adaptations 
appropriate  for  use  in  the  United  States. 
Ilie  Clinical  Modification  was  made  to 
ICD-9  to  include  extensive  detail  in 
many  disease  categories  for  recording 
exact  morbidity  data. 

Because  ICD-O-CM  is  the  basis  of 
classifying  patients  for  the  prospective 
payment  system,  HCFA  recognized  the 
need  to  have  the  flexibility  to  make 
clinical  modifications  to  ICD-ia  HCFA 
officials  negotiated  a  copyright 
agreement  widi  WHO  officials  so  diat 
the  Federal  Government  is  authorized  to 
make  any  changes  necessary  in  order  to 
use  the  system  widiin  the  jurisdiction  of 
the  United  States  widiout  being  in 
violation  of  die  copyright.  The 
agreement  clearly  delineates  all  areas 
covered  by  the  statement. 

NCHS  has  the  lead  responsibUity  for 
reviewing  ICD-10  and  developing  the 
mortality  guideUnes.  NCHS  and  HCFA 
will  be  jointly  reviewing  ICD-10  from 
the  morbidity  application.  There  will  be 
a  careful  review  of  ICD-10  to  determine 
the  impact  on  the  prospective  payment 
system.  HCFA  has  already  begim  die 
initial  planning  for  implementation  of 
ICD-10. 

The  Committee  will  continue  to  play  a 
vital  role  in  coding  issues  when  ICD-10 
is  implemented.  We  anticipate  that  the 
system  that  has  been  in  place  for 
revisions  and  modifications  to  ICD-O- 
CM  will  facilitate  ICD-10  modifications 
as  well 

As  always,  we  rely  on  public  scrutiny 
and  response  to  react  to  coding  issues 
most  effectively.  It  is  mutually  beneficial 
to  HCFA  and  the  public  when  the  public 
activdy  partidpates  and  responds  to 
coding  concerns.  Suggestions  or 
commenU  on  ICD-O-CM  should  be  sent 


to  tkeadhhesaet  s«t  fbrlh  above  in 
section  inBl9  of  tiif»  preamUe. 

With  regwd  to  tfw  ■qggevtion  that  the 
diagnosis  and  procedure  eode  fields  on 
the  UB-82  be  expanded,  we  stated  that 
we  intended  to  implenieut  a  revised 
fem  that  aBowrs  the  reporting  of  10 
code*  in  each  field  far  sse  hi  reporting 
discharges  occnrring  on  or  after  October 
1.  MBO.  We  agne  with  PnPAC  that  this 
iirfbrmation  is  necesaaiy  to  ensoe 
complete  medical  informatiott  reporting. 

Gonunefift- We  received  several 
ooannents  concerning  our 
announcement  of  the  expenskm  ol  the 
UB-A2  to  include  the  reporting  of  ap  to 
ten  diagnoses  and  ten  procedures. 
Although  many  of  tliese  coounenteis 
were  sanxHtive  of  the  revision  and 
believe  that  it  would  imiwove  the  overall 
accuracy  of  the  data  reported,  they  were 
virtually  ananinioas  m  their  request  for 
delayed  imprienentation  of  the 
cxponaiaB.  Baaed  on  their  previous 
experience  widi  this  type  of  change,  the 
coamenters  believe  that  hoqiitals  need 
at  least  6  Bonths  after  the  details  of  the 
bill  changes  are  announced  to  change 
their  compoter  systems  to  collect  and 
process  more  codes.  Some  coramentos 
were  alao  concerned  with  our  intention 
to  ase  the 'HesMrks"  section  of  the  form 
for  the  increased  coding  requirement 
They  stated  that  many  hospitals  already 
use  this  sectioB  for  otW  hdbnnation 
and  that  the  expanded  reporting  of 
codes  should  nbt  be  effective  nnti]  the 
VB-92  form  is  revised  to  accept  the 
data.  In  addition,  oranmenters  requested 
that  before  the  expansion  is 
implemented.  HCFA  should  do  scune 
analysis  of  the  need  for  tfa«  full 
expansion  to  10  codes. 

Response:  Based  upon  diese 
comments  and  our  own  analysis  of  the 
situation,  we  have  decided  to  delay 
iniptementatian  of  an  expansion  of  the 
UB-«2  to  accept  additional  diagnosis 
and  procedure  codes  until  October  1, 
1991.  During  the  next  year,  we  intend  to 
conduct  further  analysis  of  the  number 
of  diagnosis  and  procedure  codes  that 
are  necessary  to  improve  our  ability  to 
make  accurate  and  valid  changes  in  the 
DRG  classification  system.  We  will  also 
continue  to  work  with  the  National 
Uniform  Bill  Committee  on  revising  the 
UB-a2  to  allow  specific  space  for 
increased  code  reporting.  We  will 
announce  our  decision  on  the  numbers 
of  codes  in  time  for  hospitals  to 
complete  the  necessary  system  changes 
by  October  1,1991. 

IX.  Otiier  Required  Information 

A.EffecU¥eDale8 

The  effective  date  of  this  final  rule 
(inchiding  the  addendum  and 
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appemfixes)  is  October  1, 1990. 
However,  the  changes  we  are  making  to 
S  412.11S  concerning  the  ooott  of  full- 
time  equtvalent  residents  apply  to  cost 
reporting  pertods  beginning  on  or  after 
July  1. 1901. 

R  Plaperwork  Redaction  Act 

This  fhial  rule  does  not  impose 
infbmiatioR  ctdlectioa  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  mider  the  authority  of  Ae 
Faperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

lislafSubiaeta 

42CFRPart412 

Health  facilities.  Medicare,  Reporting 
and  recordkeeiang  requiiemmts. 

42  CPR  Fart  419 

Health  facilities.  Kidney  Hin^a^H.^ 
Medipare,  Reporting  and  recordkeeping 

requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

CHAPTER  l\f-HEALTHCARE  FMANCtNG 
AOMIMISTRATrON,  DEPARTMEIfrOF 
HEALTH  AND  HUMAN  SERVICES 

SUBCHArrsn  B-MEMCARE  PROGRAM 
L  Part  412  is  amended  as  fcAows: 

PART  4t2-PROSPECnVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  cftatfon  for  part  412 
is  revised  to  read  as  follows: 

AudMdty.  Sectiona  UCO.  lSlS(e).  1871.  and 
1888  of  the  Social  Security  Act  (42  U.S.C 
1302. 1395g{e).  1394hh.  and  1384ww). 

B.  Subpart  A  is  amended  as  follows: 

Subpart  A—General  Provlaions 

1.  In  5  412.1,  paragraph  (a)  is  revised 
to  read  as  follows: 


§412.1    Scopeofi 

(a)  Purpose.  This  part  implements 
section  1886(d)  of  the  Act  by 
establishing  a  prospective  payment 
system  for  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries  in 
cost  reporting  p«iods  beginning  on  or 
after  October  1, 1983.  Under  the 
prospective  payment  system,  payment 
for  the  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
subject  to  the  system  (generally,  short- 
term,  acute-care  hospitals)  is  made  on 
the  basis  of  prospectively  determined 
rates  and  applied  on  a  per  discharge 
basis.  Payment  for  other  costs  related  to 
in-patient  hospital  services  (capital- 
related  costs,  organ  acquisition  costs 
incurred  by  hos|ritals  with  ajqiroved 


onjMn  transplantation  centers,  and  dn«ct 
coats  of  medical  education)  is  made  on  a 
reasonable  cost  basis.  Adchtiooal 
pajmrants  are  ma<te  for  outlier  cases, 
bad  debts,  hidirect  medical  educatton 
costs,  and  for  serving  a  disproportionate 
share  of  low-income  patients.  Under  the 
prospective  payment  system,  a  hospital 
may  keep  the  (fifference  between  its 
prospective  payment  rate  and  its 
operating  costs  incurred  in  furnishing 
inpatient  services,  and  is  at  risk  for 
operating  costs  that  exceed  its  payment 
rate. 
•        •        •        •        • 

2.  In  1412.2,  the  introductory  text  to 
paragraph  (d)  ia  repvbliahed  and 
parapapb  (d)(4)  it  revised  to  re^  as 
follows: 


9412:2 


of  payiiMiiL 


(d)£icc/udBdcost&  The  {(^lowing 
inpatient  hoqiital  costs  are  excluded 
fiom  the  pro^tective  payment  amounts 
and  paid  on  a  reasonable  cost  basis: 

*  •        •        •        • 

(4)  Heart,  kidney,  and  liver  acquisitton 
costs  incurred  by  apfiroved 
transplantatian  centers. 

*  •       *       »       * 

C.  bi  subpart  B.  1 412.23,  the 

introdoctOTy  text  is  republished; 
paragraphs  fO  and  (g)  are  redesignated 
as  paragra]^  (g)  and  (h),  respective^; 
and  a  new  paragraph  (f)  is  added  to 
read  as  foltows: 

Subpart  B— HoapTtal  Sarvicaa  Subject 
to  and  Exdyded  From  tha  Proapeetlva 
Paymiafit  Systant 


§412.23 

CI 


Hospitals  that  meet  the  requirements 
for  the  classificatirais  set  forth  in  this 
section  may  not  be  reimbursed  under 
the  imi^iective  payment  system. 

•        •        •        •        • 

(f)  Cancer  hospitals.  If  a  hospital 
meets  the  fcrflowing  criteria,  it  is 
dassified  as  a  cancer  hospital  and  is 
excluded  finm  the  prospective  payment 
system  beginning  with  its  first  cost 
reporting  period  beginning  on  or  after 
October  1. 1989,  except  that  a  hospital 
classified  after  December  19. 1969  is 
excluded  beginning  with  its  first  cost 
reporting  period  beginning  after  the  date 
of  its  classification: 

(1)  It  was  recognized  as  a 
comprehensive  cancer  center  or  clinical 
cancer  research  center  by  the  National 
Cancer  Institute  of  tibe  National 
Institutes  of  Health  as  of  April  20, 1983. 

(2)  It  is  classified  on  or  before 
iDecember  31. 1990.  or,  if  on  December 
19. 1989,  the  hospital  was  located  in  a 


State-  epenMny  •  JeMunsttatioB  project 
under  sectioaiai4(bl  of  the  Act.,  the 
classiBcatfan  ie  raaiifc  on  or  befbie 
December  31, 1991. 

(3)  It  demonstrates  that  the  entfre 
facility  is  organized  primarily  ior 
treatment  of  and  research  on  cancer 
(that  is,  the  faciRly  is  not  a  subunit  of  an 
acute  geatsai  haapHat  or  aoiversily- 
based  medical  centav)l 

(4)  It  shows  that  at  least  50  percent  of 
its  total  discharges  have  a  principal 
diagnosis  that  caflectaa  findiBg  of 
neoplastic  (Uscasei  (The  principal 
diagnosis  for  this  puqiosa  is  defined  aa 
the  CMulition  established  after  study  to 
be  chieffy  responsible  for  occasioning 
the  admission  of  the  patient  to  the 
hospitaL  For  the  purposes  of  meeting 
this  definition,  only  diBcharg^s■with 
ICD-9-CM  princq;>al  ^agnosia  codes  of 
140  throB^  239,  VS&Q,  VSB.1.^V66.1. 
V6e.2,  or  900  will  be  consideied  to 
reOect  neoplastic  disease.) 

•        *        •        *        * 

D.  hi  subparf  D,  1412.630^  is  revised 
to  read  as  follows: 


SubfMft  D— Baalc  IMhodalogy  for 
Datermfnlnfl  Fadanl|Proapactiva 
Payment  Rataa       1 1 

§412.63 
after 


(1)  Adjusting  for  different  area  wage 
levels.  (1)  HCFA  adjusts  the  proportion 
(as  estimated  by  HCFA  from  time  to 
time)  of  Federal  rates:  computed  under 
paragraph  (j)  of  this  section  that  are 
attributable  to  wageai  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (estabiisfaed  by 
HCFA  based  on  survey  data)  reflecting 
the  relative  level  of  hospital  wages  and 
wage-related  costs  in.  the  geo^aphic 
area  (that  is,  urban  or  rural  area  as 
determined  under  the  provisions  of 
paragraph  (b)  of  this  sectkm]  of  the 
hospital  compared  to  the  national 
average  level  of  hospital  wages  and 
wage-related  costs. 

(^  If  an  error  is  diacovered  in  the 
survey  data  that  results  in  a  change  to 
the  wage  index  value  for  an  area,  the 
revised  wage  index  value  is  effective 
prospectively  from  the  date  the  change 
to  the  wage  index  is  made. 

(3)  Revisions  to  the  wage  index 
resulting  from  midyear  corrections  to  the 
wage  index  values  are  incorporated  in 
the  wage  index  values  for  other  areas  at 
the  beginning  of  the  next  Federal  fiscal 
year. 

(4)  The  effect  on  program  payments  of 
midyear  correcttona  to  the  wage  index 
values  is  taken  into  account  in 
estabifshing  the  standanttzed  amounts 
for  the  folliOTving  Fedbral  fiscal  year. 


E  In  subpart  E.  1 4ir  75,  paragsaphs 
(a),  ^,  and  (f)  are  levi-^'ed  and  new 
paragraplts  Os)  and  04  >^K  added  to  read 
as  foflows: 


Tranaitlon  Parlotf  Payment  Rates 


f4izn 

spacWc  rale  based' on  a 

1987 


(a)  Base-period  coBt3^—(tl  General 
rule.  Except  as  provided  in  paragiaph' 
(a)(2)  of  this  section,  for  each  hospitaL 
the  intannediary  detetnunes  the 
hospital's  Medicate  part  A  aUaambie 
inpatient  operatiag  costs,  as  described  in 
S  412.2(c),  for  the  IZ-raonth  or  longer  east 
reporting  period  ending  en  or  after 
September  30, 1SB7  and  before 
Sept«anbe>  3a  1968. 

(2)  Exceptions;  (i)  If  the  hospitBl's  last 
cost  reporting  periad  ending  befern 
September  30, 1988  is  for  leas  than  12 
months,  the  base  period  is  the  hospital's 
most  recent  12-month  or  longer  cost 
reporting  period  ending  before  the  short 
period  report 

(ii)  If  the  hospital  does  not  have  a  cost 
reporting  period  ending  on  or  after 
September  30. 1987  and  before 
September  30. 1988  and  does  have  a  cost 
reporting  period  beginning  on  or  after 
October  1, 1986  and  before  October  1. 
1987,  that  cost  reporting  period  is  the 
base  period  unless  the  cost  reporting 
period  is  for  less  than  12  months.  In  that 
case,  the  base  period  is  the  hospital's 
most  recent  12-month  or  longer  cost 
reporting  period  ending  before  the  short 
cost  reporting  period. 

(b)  Costs  on  a  per  discharge  basis. 
The  intermediary  determines  the 
hospital's  average  base-period  operating 
cost  per  discharge  by  dividing  the  total 
operating  costs  by  the  number  of 
discharges  m  the  base  period. 

For  purposes  of  this  section,  a  transfer 
as  defined  in  9  412.4(b)  is  consdered  to 
be  a  discharge. 
*        •        *        •        • 

(f)  Notice  of  hospital-specific  rate. 
The  intermediary  fiunishes  the  hospital 
a  notice  of  its  hospital-specific  rate, 
which  contains  a  statment  of  the 
hospital's  Medicare  part  A  allowable 
inpatient  operating  costs,  number  of 
Medicare  discharges,  and  case-mix 
index  adjustment  factor  used  to 
determine  the  hospital's  cost  per 
discharge  for  the  Federal  fiscal  year 
1987  base  period. 

(g)  Right  to  adnunistraUve  and 
judicial  review.  An  intermediary's 
determination  of  the  hospital-specific 
rate  for  a  hospital  is  subject  ta 
administrative  and  judicial  review. 
Review  is  available  to  a  hospital  upon 
receipt  of  the  notice  of  the  hospital- 


specific  rate.  This  notice  is  treated  aa  a 
final  JalcraiidiaiydetowriimliBPeitfca 
amount  of  program  reiiakiiiauaiSBfinB 
purposes  of  subpart  R  of  part  406  of  thia 
chapter,  govemirig  provfifcr 
reimbursement  detLrminatinas  aadl 
appeals. 

(h)  htodificeUutaflteepiDatrtpeeifit 
rate.  (1)  The  intermediary  recefcelatoe 
the  hospital-speeifie  raie  ^  reflect  the 
following: 

(i)  Any  raodificattons  tliatare 
detemdned  as  a  resah  ofadadnistratfve 
or  judicial  leviaw  o£  the  hospital- 
specific  rate  determinattoBa;,ar 

(ii)  Ai^  additional  costa  that  ace 
recognized  as  allowable  costs  for  the 
hospital's  base  period  as  a  result  of 
administrative  or  judicial  review  of  the 
base-period  notice  of  amount  of  program 
reimbursement. 

(2)  With  respect  to  either  the  hospital- 
spedfic  rate  determinatien  or  the 
amount  of  program  reimbursement 
determinattoa  the  actions  taken  on 
adaunistrative  or  judicial  cewew  that 
provide  a  basis  for  recalculations  of  the 
hospital-specific  rate  include  the 
following: 

(i)  A  reopening  and  revision  of  the 
hospital's  base-period  noties  of  amount 
of  program  reinibursement  muier 
SS  405.1885  through  405.1889 of  this 
chapter. 

(ii)  A  prehearing  order  or  finding 
issued  during  the  pravidec  payment 
appeals  process  by  the  appropriate 
reviewing  authority  under  |  406.1821  or 
S  405.1853  of  this  chapter  that  resolved  a 
matter  at  issue  in  the  hospital's  base- 
period  nodce  of  amount  of  prepam 
reimborsement. 

fiii)  An  affirmation,  modification,  or 
reversal  of  a  Provider  Reimbursement 
Review  Board  decision  by  the 
Administrator  of  HCFA  under  f  45.1875 
of  this  chapter  that  resolved  a  matter  at 
issue  in  the  hospitars  base-period  notfee 
of  amount  of  program  rennbursement. 

(iv)  An  administrative  or  judicial 
review  decision  under  §  9  405.1831, 
405.1871.  or  405.1877  of  this  chapter  that 
is  final  and  no  tonger  subject  to  review 
under  applicable  law  or  regulations  by  a 
higher  reviewing  authority,  and  that 
resolved  a  matter  at  issue  in  the 
hospital's  base-period  notice  of  amount 
of  program  reimbursement. 

(v)  A  final,  nonappealable  court 
jud^ent  relating  to  the  base-period 
costs. 

(3)  The  adjustments  to  the  hospitol* 
specific  rate  made  under  paragraph  (h) 
(1)  and  (2]  of  this  section  are  effective 
retroactively  to  the  time  of  tha 
intermediary's  initial  determination  of 
the  rate. 
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F.  Subpart  G  is  amended  as  follows: 
Subpart  Q—SpacW  TrMrtmMt  of 


f4i2J0  {AmMitfadl 

1.  In  i  412Ja  paragraph  (b)  is 
removed;  and  paragraphs  (c)  through  (i) 
are  redesignated  as  paragraph  (b) 
through  (h). 

2.  In  1 412.92,  the  introductory  text  of 
paragraph  (a)  is  republished;  a  new 
paragraph  (a)f4)  is  added:  and 
paragraphs  (f)  and  (g)  are  removed. 

1412.92   Special  trMHiMnt  Sole 
community  hoapltale. 

(a)  Criteria  for  classification  as  a  sole 
community  hospital.  HCFA  classifies  a 
hospital  as  a  sole  community  hospital  if 
it  is  located  in  a  rural  area  (as  defined  in 
i  412.e3(b))  and  meets  one  of  the 
following  conditions: 

(4)  Because  of  distance,  posted  speed 
limits,  and  predictable  weather 
conditions,  the  travel  time  between  the 
hospital  and  the  nearest  like  hospital  is 
at  least  45  minutes. 


f  412.94    [R«nevwl] 

3.  Section  412.94  is  removed. 

4.  In  §  412.98,  paragraph  (f)(3)  is 
removed:  paragraphs  (g)  and  (h)  are 
redesignated  as  paragraphs  (h)  and  (i). 
respectively,  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

I412J6   SpMMtreMmentRetamI 


(g)  Cancellatiop  of  referral  center 
status— [1)  General  rule.  Referral  center 
status  can  be  cancelled  by  HCFA  under 
the  criteria  in  paragraph  (g)(2)  of  this 
section  or  by  the  hospital  under  the 
criteria  in  paragraph  (g)(3)  of  this 
section. 

(2)  HCFA  cancellation  of  referral 
center  status.  If  a  hospital  does  not  meet 
either  of  the  retention  criterion  in 
paragraph  (f)(2)  of  this  section  and  no 
longer  qualifies  for  a  referral  center 
adjustment  HCFA  discontinues  the 
adjustment  beginning  on  the  first  day  of 
the  hospital's  next  cost  reporting  period 
beginning  on  or  after  October  1. 1992. 

(3)  Hospital  cancellation  of  referral 
center  status,  (i)  A  hospital  may  at  any 
time  request  cancellation  of  its  status  as 
a  referral  center  and  be  paid  prospective 
payments  per  discharge  based  on  the 
applicable  rural  rate  as  determined  in 
accordance  with  i  412.63  as  adjusted  by 
the  hospital's  area  wage  index  value. 

(ii)  The  cancellation  becomes  effective 
no  later  than  30  days  after  the  date  the 
hospital  submits  its  request. 


(iii)  If  a  hospital  requests  that  its 
referral  center  status  be  cancelled,  it 
may  not  be  reclassified  as  a  referral 
center  unless  it  meets  the  qualifying 
criteria  set  forth  in  paragraph  (a)  of  this 
section  in  effect  at  the  time  it  reapplies. 

5.  In  1 412.108.  the  introductory  text  in 
paragraph  (a)(1)  is  republished: 
paragraph  (a](l)(iii)  is  revised:  a  new 
paragraph  (a)(l)(iv)  is  added;  and 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 

§412.108    Spedai  treatment  Medicare- 
dependent,  MMl  rural  hospitals. 

(a)  Criteria  for  classification  as  a 
Medicare-dependent,  small  rural 
hospital— {1)  General  considerations. 
For  cost  reporting  periods  beginning  on 
or  after  April  1. 1990  and  ending  before 
April  1, 1993,  a  hospital  is  classified  as  a 
Medicare-dependent,  small  rural 
hospital  if  it  is  located  in  a  rural  area  (as 
defined  in  {  412.63(b))  and  meets  all  the 
following  conditions: 
•        •        •        •        * 

(iii)  At  least  60  percent  of  the 
hospital's  inpatient  days  or  discharges 
were  attributable  to  individuals 
receiving  Medicare  part  A  benefits 
during  the  hospital's  cost  reporting 
period  as  follows,  subject  to  the 
provisions  of  paragraph  (a)(l)(iv)  of  this 
section: 

(A)  The  hospital's  cost  reporting 
period  ending  on  or  after  September  30, 
1987  and  before  September  30. 1988. 

(B)  If  the  hospital  does  not  have  a  cost 
reporting  period  that  meets  the  criterion 
set  forth  in  paragraph  (a)(l)(iii)(A)  of 
this  section,  the  hospital's  cost  reporting 
period  beginning  on  or  after  October  1,  - 
1986  and  before  October  1, 1987. 

(iv)  If  the  cost  reporting  period 
determined  under  paragraph  (a)(l)(iii)  of 
this  section  is  for  less  than  12  months, 
the  hospital's  most  recent  12-month  or 
longer  cost  reporting  period  before  the 
short  period  is  used. 

(2)  Counting  days  and  discharges.  In 
counting  inpatient  days  and  disdiarges 
for  purposes  of  meeting  the  criteria  in 
paragraph  (a)(l)(iii)  of  this  section,  only 
days  and  discharges  fi-om  acute  care 
inpatient  hospital  stays  are  counted 
(including  days  and  discharges  from 
swing  beds  when  used  for  acute  care 
inpatient  hospital  services),  but  not 
including  days  and  discharges  from 
distinct  part  units  excluded  from  the 
prospective  payment  system  under 
ii  412.25  through  412.32  or  from 
newborn  nursery  units. 

For  purposes  of  this  section,  a  transfer 
as  defined  in  9  412.4(b)  is  considered  to 
be  a  discharge. 


G.  Subpart  H  is  amended  as  follows: 

Sobpart  H— Paymants  to  Hospitala 
Undar  tha  Proapactlva  Paymant 
Syatam 

1.  In  S  412.113,  paragraph  (d)  is 
revised  to  read  as  follows: 

S  412.113   Payments  determined  on  a 
reasonal>le  cost  basis. 

(d)  Heart,  kidney,  and  liver 
acquisition  costs  incurred  by  hospitals 
with  approved  transplantation  centers. 
Payment  for  heart,  kidney,  and  liver 
acquisition  costs  incurred  by  hospitals 
with  approved  transplantation  centers  is 
made  on  a  reasonable  cost  basis. 

2.  In  8  412.118,  the  term  "interns  and 
residents"  is  changed  to  "residents" 
wherever  it  appears:  paragraph  (h)  is 
removed;  and  paragraphs  (f)  and  (g)  are 
revised  to  read  as  follows: 

9412.118    Determination  of  Indirect 
medical  education  adjuatmant 

(f)  Count  of  residents  for  cost 
reporting  periods  beginning  before  July 
1, 1991. 

For  cost  reporting  periods  beginning 
before  July  1. 1991,  in  order  to  have 
residents  included  in  the  count  under 
paragraph  (a)(1)  of  this  section,  the 
following  requirements  must  be  met: 

(1)  The  residents  must  be  enrolled  in  a 
teaching  program  approved  under 

9  413.85  of  this  chapter  (excluding  those 
employed  by  the  hospital,  but  furnishing 
services  at  another  site). 

(2)  The  hospital  must  submit  an 
annual  report  to  its  fiscal  intermediary. 
The  report  must  include  the  following 
information: 

(i)  A  listing,  by  specialty,  of  all 
residents  assigned  to  the  hospital  and 
providing  services  to  the  hospital  on 
September  1  of  that  year.  If  September  1 
falls  on  a  weekend  or  a  Federal  holiday, 
the  next  business  day  is  used  for 
purposes  of  the  count  of  residents.  For 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984  and  before  July  1, 
1985,  the  hospital  must  also  report  this 
information  for  April  15, 1985. 

(ii)  The  social  security  number  of  each 
resident. 

(iii)  The  hospital  unit  or  department  to 
which  each  resident  is  assigned  on  the 
day  of  the  count. 

(3)  No  resident  will  be  counted  as 
more  than  one  full-time  employee  on  the 
date  counted,  reagardless  of  the  number 
of  hospitals  in  which  he  or  she  is 
providing  services. 

(4)  Fiscal  intermediaries  must  verify 
the  correct  count  of  residents  and  may 
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review  tke  hespital^s  enHre  cost 
reporting  periiad. 

(5)  Residents  who  are  assigned  to  a 
setting  other  than  the  inpatient  or 
ou^tient  department  of  the  hospitat 
(such  as  a  fkeestan^ng  family  practice 
center  or  an  excluded  distinct  part 
hospital  unit)  on  tha  day  ^t  the  count 
of  interns  and  reaktwrtw  (as  described  in 
para^sph  (f)(2)(il  af  this  aeettoa)  is 
made  are  Botcminted  as  full-tinie 
equivalents.  Only  tlw  percentage  of  time 
that  these  residents  spend  in  Hex  portion 
of  the  hospital  subject  to  the  prospective 
payment  system  or  iti  the  outpatient 
department  of  die  hospital  on  die  day 
the  count  is  made  is  used  to  determine 
the  indirect  medical  educaticm 
adjustment. 

(6)  Residents  in  anesthesiology  who 
are  employed  to  replace  anesthetists  are 
not  counted  as  fuli-tiBie  equivalents. 

(7)  Based  on  its  review  of  a  hospitaPs 
documentation  comaeming  the  hospital's 
count  of  interns  and!  residents  nnder  this 
section,  the  intnrnediary  may  adjust  the 
resident-to-bed  ratio  for  purposes  of  the 
final  indirect  medical  education 
payment 

(g)  Determining  She  total  number  of 
full-time  equivaleatresidents  for  cost 
reporting  periods  beginning  on  or  after 
fuly  i.  199L  (1)  For  aost  reporting 
periods  be^nning  cm  or  after  July  1, 
1991,  the  count  of  fisll-time  equivalent 
residents  for  the  purpose  of  determining 
the  indirect  oiedical  education 
adjustmmt  is  determined  as  follows: 

(i)  The  resident  must  be  enrolled  in  an 
approved  teaching  program.  An 
approved  teaching  program  is  one  that 
meets  one  of  the  foilowing  requirements: 

(A)  Is  approved  by  one  of  the  national 
organizations  listed- in  1 405u522(a)  of 
this  chapter. 

(B)  li^  count  toMrards  certift«»tion  of 
the  partictpant  in  a  specialty  or 
subspecialty  listed  n  dn  Dfrectory  of 
Residency  Training  Programs  publisiied 
by  the  American  Medical  Associatton. 

(C)  Is  approved  by  the  Accreditation 
Coundl  for  Graduate  Metfical' Education 
(ACGME)  as  a  fellowship  program  in 
geriatric  medicine. 

(ii)  In  order  to  be  counted,  the  residient 
must  be  working  in  the  portion  of  the 
hospital  subject  to  liie  prospective 
payment  system  o>  in  tlie  outpatient 
departmeirt  of  the  hospitaL 

(iii).  Putt-ttme  eqatv^cni  Matos  ia 
baiud  on  the  total  tfrae  necessary  to  fill 
a  residency  slot  Nioindividual  may  be 
counted  as  more  than  one  full-thne 
equivalent  ff  a  resident  is  assigned  to 
more  than  one  hospital,  the  resident 
counts  as  a  partiaXfuU-time  equivalent 
based  on  the  propestian  of  tunc  workad- 
in  the  portiao  af  the-iMapital  subjecti  tO' 
the  prospective  pajynent  system  or  th* 


outpatient  department  of  the  hospital  at 
the  hospital  to  die  total  time  worked  by 
the  resident  A  part-time  resident  or  one 
working  in  an  area  of  the  hospital  other 
than  tha  portion  subject  to  the 
prospecti^w  payment  system  (aadi  as  a 
freestanding  family  practice  center  or  an 
excluded  distinct  part  hospital  unit)  or 
the  outpatient  department  would  be 
counted  as  a  partial  full-time  equivalent 
based  on  the  proportion  of  time  worked 
in  either  a  part  of  the  hospital  subject  to 
the  prospective  payment  system  at  the 
outpatient  departm^it  compared  to  the 
totel  time  necessary  to  fiU  a  full-time 
internship  or  residency  slot 

(iv)  Residents  in  anesthesiology  who 
are  employed  to  replace  anesthetists  are 
not  included  in  the  coimt 

(2)  To  include  a  resident  in  the  full- 
time  equivalent  count  for  a  particular 
cost  reporting  period,  die  hospital  must 
furnish  the  following  information.  The 
information  must  be  certified  by  an 
official  of  the  hospital  and,  if  different 
an  official  responsible  for  administering 
the  residency  prograuL 

(i)  A  listing,  by  spedaity,  of  all 
residents  assigned  to  the  hospital  and 
providing  services  to  the  hospital  during 
the  cost  reporting  period. 

(ii)  The  name  and  social  security 
number  of  each  resident 

(iii)  The  dates  the  resident  is  assigned 
to  the  hospital. 

(iv)  The  dates  the  resident  is  assigned 
to  other  hospitals  or  odier  freestanding 
providers  and  any  nonprovider  setting 
during  the  cost  reporting  period. 

(v)  The  proportion  of  the  total  time 
necessary  to  fill  a  residency  slot  that  the 
resident  is  working  in  an  area  of  die 
hospital  subject  to  the  prospective 
payment  system  or  the  outpatient 
department 

(3)  Fiscal  intermediaries  mast  verify 
the  correct  count  of  residents. 

3.  In  9  412.12a  paragraph  (c)  is  revised 
to  read  as  follows: 

9412.120    Roduetlona  to  total  paymema. 

(c)  Part  B  payment  to  physician 
assistants— {X)  General.  HCFA  reduces 
payments  for  inpatient  hospital  services 
to  take  into  account  100  percent  of  the 
reasonable  charges  (before  application 
of  Medicare  part  B  deductible  and 
coinsurance  amounts)  for  physician 
assistant  services  furnished  to 
beneficiaries  receiving  inpattent  hospital 
services  in  a  part  of  the  hospital  subject 
to  the  prospective  payment  system  if  the 
hospital  en^loys  the  phy«cian  assistant 
or  otherwise  payafor  the  physician 
assistant 

\m  ExctpUcm.  A  sole  community 
hospital'  or  Medicare-dependent  small 


rural  hospital  paid  based  on  its  FT  1987 
hospital-specific  rate  as  determined 
under  9  412.73  is  not  subject  to  the  offset 
for  physician  assistant  services  in 
paragraph  (c)tl]  of  this  section. 

Q.  Part  413  is  amended  as  follows: 

PAUT  4-»-PmilCIPLES  OF 
REAOONABUE  COST  OF 
REIMBURSEMEIIT:  PAYHCIfT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  dtatioa  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sec  1102,  in4(b).  1815, 1833  (s)^ 
and  (i).  18ei(v),  1871. 1881.  and  1886  of  tke 
Social  Security  Act  (42  U.S.C.  1302. 1395f(b). 
13958. 13951  (a)  and  (i).  1385x(v).  1395hh, 
139SrT.  and  1395ww)  and  sec.  W^c]  of  Pub.  L 
100-360  aa  amended  by  tec.  608(d)(3)  of  Pub. 
L  100^*85  (42  U.S.C  laasww  (note))  and  see. 
101(c}  of  Pub.  L  101-234  (42  U.S.C  1385«n» 
(note)). 

B.  In  9  413.4a  paragraphs  (i)(3).  (viii) 
and  (ix)  are  revised  to  read  as  fdlowr. 


9413.40    CeiHneonrateof 
increases. 


(i)  •  •  • 

(3)  •  •  • 

(viii)  Step  8—DBtamioe  dn  adjusted 
target  rate  applicable  to  Ae  discharges 
in  any  cost  reporting  period  or  portion  of 
a  cost  reporting  period  occurring  on  or 
after  January  1. 1989  and  before  January 
1, 1990  and  for  discharges  occurring  on 
or  after  January  1, 1900  when  admission 
occurred  before  thet  date,  by  raulttplytng 
die  updated  target  rate  applicable  to  the 
cost  teporting  period  or  portion  of  the 
cost  reporting  period  occurring  on  or 
after  January  1, 1989  by  the  number 
computed  in  para^vph  (S)l3)tvii)  of  this 
section 

(ix)  Step  9-^}etermine  die 
appropriate  target  r^e  fbc  dl  dtscharges 
when  admission  occurred'  on  or  after 
January  1. 1990^  diving  portions  of  any 
cost  reporting  period  occnrring^  on  and 
after  January  1, 1906  by  updating  die 
hospitals'  target  rate  prior  to  ai^ustment 
pursuant  to  paragraphs  (i)(3)(t)  throi^ 
(i)(3)(viii). 

(Catalog  of  Federal  Domestic  Assictanse 
Program  No.  13.773.  Medicare— Hospitai 
Insurance) 

Dated:  August  27, 190a 

Approved:  August  28,^  1980. 
Louis  W.  SuUivaa, 
Secretary. 

Editorial  Nolr  The  foDbwfng  addemliin 
and  appendixea  will  aot  appear  fai  tke  Code 
of  Federal  Regdatkins. 
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AddanduiB— SrimHiiU  «f  ftt«iwljwti«^ 
Amounts  EfFectivs  YfiA  Dischaigas  On 
or  Aflw  OctobOT  1. 19M  and  Uptbte 
Factors  and  Target  Rata  Farcantages 
Eff acdva  With  Cost  Reporting  Periods 
Beginning  On  or  After  October  1. 1990 

/.  Summary  and  Background 

In  this  addendum,  we  are  making  change* 
in  tlie  amounts  and  factors  for  detennlnlng 
prospective  payment  rates  for  Medicare 
inpatient  hospital  services.  We  are  also 
setting  fortli  new  Urget  rate  percentages  for 
detennining  the  rate-of-increas«  limits  (target 
amounts)  fbr  hospitals  and  hospital  units 
excluded  favm  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1, 1990.  except  for  sole  community 
hospitals.  Medicare-dependent  small  rural 
hospitals,  and  hospitals  located  in  Puerto 
Rico,  each  hospital's  payment  per  discharge 
under  the  prospective  payment  system  will 
be  comprised  of  100  percent  of  the  Federal 
national  rate. 

For  cost  reporting  periods  that  began 
before  April  1, 1990,  sole  community  hospitals 
are  paid  on  the  basis  of  a  rate  per  (Uscharge 
composed  of  75  percent  of  the  hospital- 
specific  rate  and  2S  percent  of  the  applicable 
Federal  regional  rate  (section  1886(d)(5)(C)(ii) 
of  the  Act).  For  cost  reporting  periods 
beginning  on  or  after  April  1,  I99a  sole 
community  hospitals  and  Medicare- 
dependent  small  rural  hospitals  are  paid 
based  on  whichever  of  the  following  rates 
yields  the  greatest  aggregate  payment  The 
Federal  national  rate  (subject  to  the  regional 
floor  for  discharges  occurring  before  October 
1. 1980).  the  updated  hospital-specific  rate 
baaed  on  FY  1982  cost  per  discharge,  or  their 
updated  hospital-specific  rate  based  on  FY 
1967  cost  per  discharge.  HospiUls  in  Puerto 
Rico  are  paid  on  the  basis  of  a  rate  per 
discharge  composed  of  75  percent  of  a  Puerto 
Rico  rate  and  2S  percent  of  a  national  rate 
(section  1886(d)(9)(A)  of  the  Act). 

As  discussed  below  in  section  D.  we  are 
making  changes  in  the  determination  of  the 
prospective  payment  rates.  The  changes,  to 
be  appUed  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  Section  III 
sets  forth  our  changes  for  determining  the 
rateof-increase  limits  for  hospitals  excluded 
from  the  prospective  payment  system.  The 
tables  to  which  we  refer  in  the  preamble  to 
the  final  rule  are  presented  at  the  end  of  this 
addendum  in  section  IV. 

//.  Changea  to  Proapectin  Payment  Rate*  For 
Hoapitala  for  FY  1991 

The  basic  methodology  for  determining 
prospective  payment  rates  is  set  forth  at 
1 41Z63  for  hospitals  located  outoide  of 
Puerto  Rico.  The  basic  methodology  for 
determining  the  prospective  payment  rates 
for  hospitals  located  in  Puerto  Rico  is  set 
forth  at  ii  412.210  and  412.Z12.  Below  we 
discuss  the  manner  in  which  we  are  rh«nfling 
some  of  the  factors  used  for  detennining  the 
prospective  payment  rates.  The  Federal  and 
Puerto  Rico  rate  changes,  once  issued  as 
final  will  be  effective  with  discharges 
occurring  on  or  after  October  1. 1990.  As 
required  by  section  1886(d)(4)(C)  of  the  Act 


we  must  adjust  the  DRG  classifications  and 
weighting  factors  for  discharges  in  FY  1991. 

In  summary,  the  proposed  standardized 
amounU  set  forth  in  Tables  la,  lb,  and  Ic  of 
section  IV  of  this  addendum  were — 

•  Adjusted  to  reflect  labor  and  nonlabor 
portions  in  accordance  with  the  rebased 
market  basket: 

•  Updated  by  5.2  percent  (that  is,  the 
market  basket  percentage  increase): 

•  Adjusted  by  the  revised  urban  and  rural 
outlier  offsets; 

•  Adjusted  to  ensure  budget  neutrality  as 
provided  for  in  sections  188e(d)(4)(C)(iii)  and 
1886(d)(3)(E)  of  the  Act:  and 

•  Adjiuted  to  ensure  budget  neutrality  as 
provided  for  in  sections  1886(d)(4)(C)(Ui)  and 
1886(d)(8)(D)  of  the  Act 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base-Year  Coats  or 
Target  Amounts.  Section  1886(d)(2)(A)  of  the 
Act  required  the  establishment  of  base-year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital.  The  preamble  to 
the  September  1. 1983  interim  final  rule,  (48 
FR  39783]  contains  a  detailed  explanation  of 
how  base-year  cost  data  were  established  in 
the  initial  development  of  standardized 
amounts  for  the  prospective  payment  system 
and  how  they  are  used  in  computing  the 
Federal  rates. 

Section  18a8(d)(9)(B)(i)  of  the  Act  required 
that  Medicare  target  amounts  be  determined 
for  each  hospital  located  in  Puerto  Rico  iat  its 
cost  reporting  period  beginning  in  FY  1987. 
The  September  1, 1967  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they  are 
used  in  computing  the  Puerto  Rico  rates  (52 
FR  33043,  33066). 

The  standardized  amounts  are  based  on 
per  discharge  averages  of  adjusted  hospital 
costs  from  a  base  period  or,  for  Puerto  Rico, 
adjusted  target  amounts  fi^nn  a  base  period, 
updated  and  otherwise  adjusted  in 
accordance  with  the  provisions  of  section 
1886(d)  of  the  Act  Sections  1886  (d)(2)(C)  and 
(d)(9)(B)(ii]  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs  and. 
for  Puerto  Rico,  the  updated  target  amounts, 
respectively,  be  standardized  in  order  to 
remove  bom  the  cost  data  the  effects  of 
certain  sources  of  variation  in  cost  among 
hospitals.  These  include  case  mix,  differences 
in  area  wage  levels,  cost-of-living 
adjustinenU  for  Alaska  and  Hawaii,  indirect 
medical  education  costs,  and  payments  to 
hospitals  serving  a  disproportionate  share  of 
low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in  case 
mix  wages,  cost-of-living,  indirect  medical 
education  costs,  and  payments  to  hospitals 
serving  a  disproportionate  share  of  low- 
income  patients,  no  additional  adjustments 
for  these  factors  for  FY  1991  were  made. 

That  is,  the  standardization  adjustments 
reflected  in  the  FY  1991  standardized 
amounts  are  the  same  as  those  reflected  in 
the  FY  1990  standardized  amounts.  However, 
in  accordance  with  section  V  of  the 
preamble,  we  are  using  the  rebased  market 
basket  as  the  basis  for  revising  the  labor  and 
nonlabor  portions  of  the  standardized 


amounts.  Thus  for  each  hospital,  instead  of 
the  current  74.39  percent  labor  portion  and 
25.61  percent  nonlabor  portion,  %ve  will  use 
71.40  percent  and  28.80  percent  respectively. 
We  note  that  the  standardized  amounts  for 
Puerto  Rico  which  were  included  in  Table  Ic 
of  the  proposed  rule  did  not  reflect  this 
change  in  the  labor  and  nonlabor  portions  of 
the  standardized  amounts.  The  standardized 
amounts  for  Puerto  Rico  have  now  been 
revised  accordingly.  That  is,  for  each  Puerto 
Rico  hospital,  instead  of  the  current  74.39 
percent  labor  portion  and  25.61  percent 
nonlabor  portion,  we  used  71.40  percent  and 
28.60  percent  respectively. 

Sections  1886  (d)(2)(H)  and  (d)(3)(E)  of  the 
Act  require  that  in  making  payments  under 
the  prospective  payment  system,  the 
Secretary  adjust  the  proportion  (as  estimated 
by  tiie  Secretary  from  time  to  time)  of 
payments  that  are  wage-related.  Since 
October  1, 1986,  when  the  maiket  basket  was 
rebased,  we  have  considered  74.39  percent  of 
costs  to  be  labor-related  for  purposes  of  the 
prospective  payment  system. 

In  connection  with  the  current  rebasing  of 
the  hospital  market  basket  we  have,  under 
the  authority  of  the  applicable  section  of  the 
stahite  cited  above,  re-estimated  the  labor- 
related  share  of  the  standardized  amounts. 
Based  on  the  relative  weights  described  in 
Table  2  of  section  IV  of  this  Addendum  to  the 
final  rule,  the  labor-related  portion  that  is 
subject  to  hospital  wage  index  adjustments 
(based  on  wages  and  salaries,  employee 
benefits,  professional  fees,  business  services, 
computer  and  data  processing,  blood 
services,  postage,  and  all  other  labor- 
intensive  services)  is  71.40  percent  and  the 
nonlabor-related  portion  is  28.60  percent  To 
implement  this  change,  effective  with 
discharges  occurring  on  or  after  October  1. 
1990,  we  recomputed  the  labor-related  and 
nonlabor-related  shares  of  each  hospital's 
base  year  cost  used  to  establish  the 
standardized  payment  amounts. 

The  amounts  in  Table  1  of  section  TV  of  this 
Addendum  to  this  final  rule  have  been 
recomputed  to  reflect  the  revised  labors 
related  and  nonlabor-related  portions.  It 
should  be  noted  that  because  of  the  revision 
of  the  labor  and  nonlabor  portions,  the  labor 
portions  of  the  rates  published  in  Table  1  of 
the  Addendum  to  this  final  rule  have 
decreased  from  those  currentiy  in  effect 
while  the  nonlabor  portions  have  increased. 
2.  Computing  Urban  and  Rural  Averages 
Within  Geographic  Areas.  In  detennining  the 
prospective  payment  rates  for  FV  1984, 
section  1886(d)(2)(D)  of  the  Act  required  that 
the  average  standardized  amounts  be 
determined  for  hospitals  located  in  urban  and 
rural  areas  of  the  nine  census  divisions  and 
the  nation.  Under  section  1886(d)(9)(B)(iU)  of 
the  Act  the  average  standardized  amount  per 
discharge  for  FY  1968  must  be  determined  for 
hospitals  located  in  urban  and  rural  areas  in 
Puerto  Rico. 

For  cost  reporting  periods  beginning  before 
April  1, 199a  section  1886(d)(5)(C)(ii)  of  the 
Act  specifies  that  a  sole  community  hospital's 
Federal  rate  is  based  on  100  percent  of  Ae 
regional  rate.  Hospitals  in  Puerto  Rico  are 
paid  a  blend  of  75  percent  of  the  applicable 
Puerto  Rico  standardized  amount  nnd  25 
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percent  of  a  national  standardized  payment 
amount 

Section  4002(c)(i)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1967  (Pub.  L 100-203) 
amended  section  1886(d)(3)  of  the  Act  to 
require  the  Secretary  to  compute  three 
average  standardized  amounts  for  discharges 
occurring  in  a  fiscal  year  beginning  on  or 
after  October  1, 1987:  Otie  for  hospitals 
located  in  rural  areas:  one  for  hospitals 
located  in  large  urban  areas;  and  one  for 
hospitals  located  in  other  urban  areas. 
Section  4002(b]  of  Public  Uw  100-203 
amended  section  1886(d)(2)(D)  of  the  Act  to 
define  a  "large  urban  area"  as  an  urban  area 
with  a  population  of  more  than  1,000,000.  In 
addition,  section  4009(i)  of  Public  Law  100- 
203  provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is  classified 
as  a  large  urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act  population  size  is 
determined  by  the  Secretary  based  on  the 
latest  population  data  published  by  the 
Bureau  of  the  Census.  Under  the  section, 
urban  areas  are  referred  to  as  "other  urban 
areas." 

Based  on  1988  population  estimates 
published  by  the  Bureau  of  the  Census,  the 
current  46  large  urban  areas  continue  to  meet 
the  criteria  to  be  defined  as  large  urban 
areas  for  FY  1991.  A  list  of  those  areas  was 
set  forth  in  the  April  5, 1988  notice  (at  53  FR 
11138)  concerning  FY  1988  legislative  changes 
that  affect  payment  to  hospitals.  In  addition, 
these  areas  are  identified  by  an  asterisk  in 
Tables  4a  and  4c.  No  additional  areas  were 
identified.  Therefore,  we  are  making  no 
change  in  these  areas  for  purposes  of  this 
final  rule. 

We  stated  in  the  addendum  to  the 
proposed  rule  that  the  Office  of  Management 
and  Budget  (OMB)  may  announce  revised 
listings  of  the  Metropolitan  Statistical  Area 
(MSA)  and  New  England  County 
Metropolitan  Area  (NECMA)  designations 
that  are  used  in  calculating  the  standardized 
amounts.  We  also  stated  that  if  OMB  makes 
the  announcement  before  we  issue  the  final 
rule,  we  would  list  the  revised  MSA/NECMA 
designations  in  the  addendum  to  the  final 
rule.  1 1 

Since  publication  of  ihe  proposed  rule, 
OMB  has  announced  Yuma,  Arizona,  which 
comprises  the  county  of  Yuma,  as  a  new 
MSA.  Consistent  with  Medicare  policy  and 
our  regulations  at  {  412.63(b)(4),  the  changes 
in  designation  will  be  effective  for  discharges 
occurring  on  or  after  October  1, 1990. 

Table  la  contains  the  three  national 
standardized  amounts  that  would  continue  to 
be  applicable  to  most  hospitals.  Table  lb  sets 
forth  the  27  regional  standardized  amounts 
that  would  continue  to  be  applicable  to  sole 
community  hospitals  with  cost  reporting 
periods  beginning  before  April  1, 1990.  Under 
section  1886(d)(9](A)(ii|  of  the  Act  the 


national  standardized  payment  amount 
applicable  to  hospitals  in  Puerto  Rico 
consists  of  the  discharge-weighted  average  of 
the  national  rural  standardized  amonnt  the 
national  large  urban  standardized  amounts, 
and  the  national  other  urban  standardized 
amount  (as  set  forth  in  Table  la).  The 
national  average  standardized  amount  for 
Puerto  Rico  is  set  forth  in  Table  Ic.  This  table 
also  includes  the  three  standardized  amounts 
that  would  be  applicable  to  most  hospitals  in 
Puerto  Rico. 

3.  Updating  the  Average  Standardized 
Amounts.  In  accordance  with  section 
1886(d)(3)(A)  of  the  Act  we  are  updating  the 
large  urban,  other  urban,  and  rural  average 
standardized  amounts  and  the  hospital- 
specific  rate  (which  appUes  only  to  sole 
community  and  Medicare-dependent  small 
rural  hospitals]  using  the  applicable 
percentage  increase  specified  in  section 
1886(b)(3)(B){i]  of  the  Act.  The  percentage 
increase  to  be  applied  is  mandated  under  that 
section  of  the  law  as  the  estimated 
percentage  increase  in  the  hospital  market 
basket  for  hospitals  located  in  all  areas.  The 
percentage  change  in  the  market  basket 
reflects  the  average  change  in  the  price  of 
goods  and  services  purchased  by  hospitals  to 
furnish  inpatient  care.  The  most  recent 
forcasted  hospital  market  basket  increase 
and.  thus,  the  applicable  percentage  increase 
for  FY  1991  is  5.2  percent. 

Although  the  update  factor  for  FY  1991  is 
set  by  law,  we  were  required  by  section 
1888(e)(3)(B)  of  the  Act  to  report  to  Congress 
no  later  than  March  1, 1990  on  our  initial 
recommendation  of  update  factors  for  FY 
1991  for  both  prospective  payment  hospitals 
and  hospitals  excluded  from  the  prospective 
payment  system.  For  general  information 
purposes,  we  published  the  report  to 
Congress  as  appendix  C  of  the  proposed  rule. 
Our  final  recommendation  on  the  update 
factors  (which  is  required  by  sections  1886 
(e)(4)  and  (e)(5)(A)  of  the  Act)  is  set  forth  as 
appendix  C  of  this  final  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts — a.  Rural  hospitals 
deemed  to  be  urban — Budget  neutrality 
adjustment  Section  1888(d)(8)(B)  of  the  Act 
provides  that  certain  rural  hospitals  are 
deemed  urban  effective  with  discharges 
occurring  on  or  after  October  1, 1988.  Section 
1886(d)(8)(C)  of  the  Act  specifies  tiiat  the 
wage  index  for  those  hospitals  deemed  urban 
will  be  determined  based  on  the  hypothetical 
effect  their  wage  data  would  have  on  the 
wage  index  of  the  MSA  to  which  they  are 
redesignated.  (See  section  IV.F  of  this 
preamble  for  a  further  explanation.) 

Section  1886(d)(8)(D)  of  the  Act  specifies 
two  payment  conditions  that  must  be  met. 
First  the  FY  1991  urban  standardized 
amounts  are  to  be  adjusted  so  as  to  ensure 
that  total  aggregate  payments  under  the 
prospective  payment  system  after 


implementation  of  the  provisions  of  sections 
1886(d)(8)  (B)  and  (C)  of  the  Act  are  equal  to 
the  aggregate  prospective  payments  diat 
would  have  been  made  absent  these 
provisions.  Second,  the  rural  standardized 
amounts  are  to  be  adjusted  to  ensure  that 
aggregate  payments  to  rural  hospitals  not 
affected  by  these  provisions  neither  increase 
nor  decrease  as  a  result  of  implementation  of 
these  provisions.  The  following  adjustment 
factors,  necessary  to  achieve  the  requisite 
budget  neutrality  constraints,  were  applied  to 
the  proposed  standardized  amounts:  Urban^ 
.99933;  Rural— .9995& 

The  following  adjustment  factors  were 
applied  to  the  final  standardized  amounts: 
Urban— .999339;  Rural— .999455. 

b.  Recalibration  of  DRG  weights  and 
updated  wage  index — budget  neutrality 
adjustment  Section  1886(dJ(4)(C)(iU)  of  the 
Act  as  amended  by  section  e003(b)  of  Public 
Law  101-239,  specifies  that  beginning  in  fiscal 
year  1991,  the  annual  DRG  reclassifications 
and  recalibration  of  the  relative  weights  must 
be  made  in  a  manner  that  ensures  that 
aggregate  pajnnents  to  hospitals  are  not 
affected.  As  discussed  in  section  lU.C  of  the 
preamble  to  this  final  rule,  we  normalized  the 
recalibrated  DRG  weights  by  an  adjustment 
factor  so  that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  prior  to  recalibration.  While  this 
adjustinent  is  intended  to  ensure  that 
recalibration  does  not  affect  total  payments 
to  hospitals,  our  analysis  indicates  that  the 
normalization  adjustment  does  not 
necessarily  achieve  budget  neutrality  with 
respect  to  aggregate  payments  to  hospitals. 

Section  1886(d)(3)(E)  of  the  Act  as 
amended  by  section  6003(h)(e)  of  Public  Law 
101-239,  specifies  that  the  hospiUl  wage 
index  must  be  updated  based  on  new  survey 
data  no  later  than  October  1. 1990  and  on  an 
annual  basis  beginning  October  1. 1993.  This 
provision  also  requires  that  any  updates  or 
,  adjustments  to  the  wage  index  must  be  made 
in  a  manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected  by  the 
change  in  the  wage  index. 

To  comply  *vith  the  requirement  of  section 
1886(d)(4)(C)(iii)  that  the  DRG  reclassification 
changes  and  recalibration  of  the  relative 
weights  be  budget  neutral  and  the 
requirement  in  section  1886(d)(E]  of  the  Act 
that  the  updated  wage  index  be  implemented 
in  a  budget  neutral  manner,  we  compared 
aggregate  FY  1991  payments  to  what 
aggregate  payments  would  have  been  If  we 
continued  to  use  tiie  FY  1990  relative  weights 
and  wage  index.  Other  than  the  DRG  weighU 
and  the  wage  index,  FY  1991  payment  rulas 
were  used  to  estimate  aggregate  payments. 
Due  to  the  interactive  effect  of  the  wage 
index  and  DRG  weights  on  aggregate 
payments,  we  simultaneously  compared  the 
effecU  of  changing  the  DRG  weights  and  the 
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wage  index.  Beaad  aa  this  oowperieoii  of 
aggragate  payButs  Ming  ifae  FY  IflW 
relativa  waighto  and  waga  index  lo  mggmgat* 
payment*  wiat  Ifae  prapoaad  FY  uei  rriative 
weighu  and  wage  index,  we  computed  a 
pfopoeed  budget  neataUty  adjuatment  factor 
equal  to  JM207.  We  applied  tUs  budget 
neutrality  adpustment  factor  to  tbe  proposed 
standardixad  amoonta. 

The  budget  neutrality  ad|uslment  factor 
which  was  appfied  to  die  Ebal  standardized 
amounts  is  SOBKff. 

In  additioa  we  are  applying  the  same 
adfustment  factor  to  the  hoq>itaI-q)ecific 
rates  that  are  eSecbve  for  ooet  reporting 
periods  beginning  on  or  after  Octoberl,  isoa 
Unless  we  apply  the  same  adiostment  factor 
to  the  hospital-specific  rates,  we  cannot  meet 
the  statutory  requirement  that  aggregate 
paymeoia  neitiier  increase  aor  decrease  as  a 
result  of  the  inqdeowntatian  of  the  ORG 
weights  and  updated  wage  index.  TMa  is 
because  payoienta  to  sole  community 
hcapitals  and  Medicatendqiendent,  small 
rural  hoapitab  are  affected  by  changes  in  the 
DRG  waighta  and  in  the  wage  index. 

Comment  One  ooomenter  pointed  out  that 
reclassifying  and  racafibrating  (he  DRGa  and 
■pdatiag  the  wage  index  have  the  effect  of 
increaahig  payments  to  urban  hospitals  while 
reducing  payments  to  rural  hospitals.  This 
commenter  argued  that  refinonents  in  the 
measufcment  of  caae  mix  or  area  wage 
variation  ahould  not  cause  shifts  in  payments 
between  urban  and  rnral  faoapitels.  To 
prevent  this  differential  impact  the 
commenter  suggested  that  we  ahould  make 
separate  budget  neutrality  adjuatments  fiar 
urban  hospitals  and  for  raral  hospitals  in 
connection  with  DRG  reclassification  and 
recalibration  and  updates  of  the  wage  index, 
rather  dian  a  single  adiustment  to  aggregate 
payments  for  all  prospective  payment  system 
hospitals. 

Retponae:  As  »*pl*'"H  in  the  proposed 
rule,  the  purpose  of  luvisii^  the  DRG 
defmitioas  aJod  recalibrating  the  weights  is  to 
reflect  chsnges  in  treatment  patterns, 
technology,  and  any  other  factors  that  may 
change  die  relative  use  of  hospital  resources. 
Section  1886(d)(4MQ(iii]  of  die  Act  requires 
that  these  changes  be  made  In  a  budget 
neutral  fashion  so  that  aggregate  payments 
are  not  affected. 

We  do  not  believe  diat  Congress  intended 
that  die  budget  neutrality  adjustment  be  used 
to  eUminate  the  effect  diat  changes  in  die 
DRG  daseificaUon  and  wei{^  have  on  the 
distribution  of  payments  between  different 
groups  of  hospitaik  This  distributional 
impact  is  a  dhect  result  of  rqjorted  variations 
in  die  relative  resource  use  between  urban 
and  rural  hospitals.  H  is  largely  a  reflection  of 
the  feet  that  charges  for  surgiod  and  odier 
resource-intensive  proceduies  and 
technolo^es  (new  tedmoiogies  that  use 
greater  resources)  are  increasing  at  a  taster 
rate  than  charges  for  medical  proceduies. 
Since  urban  hospitals  generally  have  a 
greater  proportion  of  car ss  concentrated  in 
die  high-weighted  DRGs,  die  Introduction  of  a 
new  GROUPER  and  weighU  will  tend  to 
increase  the  average  DRG  weight  for  diese 
hospitals  and.  therefore,  raise  their  payments 
under  die  prospective  payment  system.  By 
contrast,  since  rural  hospitals  generally  have 


a  higher  proportioa  of  low-weighted  cases, 
the  sverageDRC  weigjit  for  their  mix  of 
cases  will  tend  to  deciaaaa  relative  to  urban 
hospitala.  This  change  in  payment 
diatributiania  a  natural  cooaequence  of 
reported  aUfts  in  die  reiadve  use  of  resources 
among  hospitals. 

We  disagree  that  the  budget  neutrality 
adjuatment  is  die  af^ropriate  vehicle  by 
M^iich  to  compenaate  rural  hospitals  for  the 
distributional  effects  of  case-mix  rK»i^ 
This  adjustment  is  intended  to  ensure  that 
aggregate  payments  neither  increase  or 
decrease  as  a  result  of  changes  in  the  dRG 
definitions  and  weightiiig  factors.  It  is  not 
designed  to  eliminate  the  redistribution  of 
payment  that  occurs  as  a  result  of  reported 
changes  in  resource  use. 

The  same  reasoning  applies  to  shifts  in 
payments  between  urtian  and  rural  hospitals 
that  occur  because  of  proposed  changes  in 
the  wage  index.  The  purpose  of  updating  the 
wage  index  is  to  achieve  a  more 
comprehenaive  and  appropriate  measurement 
of  the  reiadve  labor  costs  among  wage  areas. 
Wa  believe  diat  the  data  from  the  1988  wage 
survey  are  more  accurate  than  data  coUected 
in  previous  years.  The  proposed  wage  index 
changes  the  distribution  of  payments 
between  urban  and  rural  hospitals  primarily 
as  a  result  of  the  different  rate  of  change  in 
labor  costs  across  areas.  We  recognize  that 
some  of  the  relative  change  in  wage  indexes 
may  result  from  changes  in  how  the  wage 
index  is  constructed  rather  than  fr^m  the 
more  recent  data  on  wage  variadoiL 
However,  section  1886(d)(3)(E)  of  die  Act 
explicidy  requires  diat  die  wage  index 
update  be  budget  neutral  with  respect  to 
aggregate  payments.  There  is  no  indication 
that  the  purpose  of  the  adjustment  is  to 
eliminate  the  differential  impact  of  the  wagfe 
index  update  on  urban  and  rural  hospitals. 

We  4grec  with  the  commenter  that  the 
distributional  effects  of  DRG  reclassification 
and  recalibration  and  updates  of  the  wage 
index  should  be  taken  into  account  as  long  as 
there  are  separate  standardized  amounts  for 
urban  and  rural  hospitals.  However,  we 
believe  the  place  to  account  for  these 
changes  is  in  the  update  factor.  In  our  update 
recommendation  to  Congress  for  FY  91.  we 
recommend  a  higher  update  for  hospitals 
located  in  rural  areas  than  for  hospitals 
located  in  large  urban  and  other  wban  areas. 
In  advocating  a  differential  update,  wa 
specifically  note  that  DRG  reclassificatian 
and  recalibration  had  tended  to  favor  urban 
hospitals  and  that  the  proposed  wage  index 
would  reduce  payments  to  rural  hospitals 
relative  to  urban  hospitals.  We  continue  to 
believe  that  the  update  factor,  and  not  the 
budget  neutrality  adjustment  is  die  proper 
mechanism  for  addressing  these  raattera. 

Comment:  Several  commenters  objected  to 
the  way  we  applied  die  budget  neutrality 
adjustment  required  for  ifflplementaUon  of 
the  new  DRG  weights  and  the  updated  wage 
index.  The  commenters  argued  diat  this 
adjustment  should  only  be  applied  to  die 
prospective  payment  system  standardized 
amounts  and  not  to  the  hospital-specific 
rates.  They  contended  that  our  proposal  to 
apply  the  adjustinent  to  the  hospital-specific 
rates  goes  beyond  what  is  required  by  law, 
hisofar  as  it  would  account  not  only  for  the 


impact  of  changes  in  the  relative  weights  and 
wage  index,  but  also  for  the  impact  of  the 
interaction  of  theae  particular  changes  with 
other  prospective  payment  aystem  policy 
changes.  The  commenters  reconunended  that 
to  isolate  the  effects  of  the  changes  in  the 
DRG  wei^ts  and  wage  index.  HCFA  should 
compare  aggregate  payments  using  the 
payment  policies  hi  eflieot  in  FY  198a  varying 
only  the  wage  index  used  in  FY  1990  and  FY 
1991. 

Response:  As  noted  above,  section 
1888(d)(4)(CK><i)  of  die  Act  as  amended  by 
section  6003(b)  of  PubUc  Law  101-239. 
specifies  that  beginning  in  FY  1901,  the 
annual  DRG  reclassifications  and 
recaUbration  of  the  relative  weights  must  be 
made  in  a  manner  that  assures  that  aggresate 
payments  to  hospitab  are  not  affected. 
Similariy.  section  1886(dK3)(E)  of  die  Act  as 
amended  by  section  8oiD3(h)(6)  of  Public  Law 
101-23a  specifies  diat  die  hospital  wi^ 
index  must  be  updated  based  on  new  survey 
data  no  later  than  October  1. 1980  and  on  an 
annual  basis  beginning  October  L 1993.  This 
provision  also  requires  that  any  updates  or 
adjustments  to  the  wage  index  must  be  made 
in  a  manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected  by  the 
change  in  the  wage  index. 

Both  of  these  sections  of  the  Act  require 
that  aggregate  prospective  payment  system 
payments  "in  die  fiscal  year  are  not  greater 
or  less  than  those  that  would  have  been 
made  in  the  yew  without  such  adjustments." 
As  explained  in  the  proposed  rule,  to 
implement  this  requirement  we  sought  to 
ensure  diat  aggregate  payments  for  FY  1991 
will  not  increase  or  decrease  from  what  they 
would  have  been  without  the  changes  in  the 
weights  and  the  wage  index.  We  dierefore 
estimated  what  aggregate  payments  for  FY 
1991  would  be  if  these  particular  changes 
were  not  made,  and  we  compared  that 
amount  to  an  estimate  irfFY  19S1  aggregate 
payments  that  incorporated  these  changes. 
Specifically,  we  first  calculated  aggregate 
payments  using  the  payment  poUcies 
proposed  for  FY  1991  yet  maintaining  the 
current  DRG  classifications  and  weights  and 
the  ranrent  wage  index.  We  then  compared 
this  to  the  amount  of  aggregate  payments 
calculated  using  proposed  FY  1991  payment 
policies  and  including  the  proposed  changes 
in  the  weights  and  wage  faidex.  We  befieve 
our  methodology  effectively  isolated  the 
impact  of  changes  in  the  relative  weights  iuid 
the  wage  index  and  provided  a  proper  basis 
for  computing  the  budget  neutrality 
adjustment  factor. 

To  achieve  budget  neutrality,  tve  applied 
this  adjustment  factor  not  only  to  the 
standardized  amounts,  but  also  to  the 
hospital-specific  rates.  We  continue  to 
believe  diis  latter  step  is  necessary.  First  it  is 
clear  that  payments  to  sole  community 
hospitals  and  Medicare-dependent  small- 
rural  hospitals  must  be  taken  into  account 
when  calculating  aggregate  payments.  These 
hospitals  constitute  an  integral  part  of  the 
prospective  payment  system.  Second,  as  we 
explained  in  the  proposed  rule,  payments  to 
these  hospitals  are  affected  by  changes  in  the 
DRG  weights  and  in  die  wage  index.  These 
hospitals  are  paid  based  on  whichever  of  the 
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following  yields  the  bluest  aggregate 
payment  for  the  cost  reporting  period:  The 
Federal  rate,  the  updated  1982  hospital- 
specific  rate,  or  the  updated  FY  1987  hospital- 
specific  rate.  In  determining  payment  both 
the  Federal  rate  and  die  hospital-specific  rate 
are  adjusted  by  an  appropriate  DRG 
weighting  factor.  Thus,  payments  to  these 
hospitals  are  affected  l^  changes  in  the 
relative  weights,  regardless  of  whether  they 
are  paid  based  on  a  Federal  rate  or  a 
hospital-specific  rate.  In  addition,  although 
the  changes  in  the  wage  index  are  applicable 
only  to  those  hospitals  that  are  paid  based  on 
the  Federal  rate,  these  changes  could  cause 
changes  in  the  payment  bases  for  some  SCHs 
and  MDHs.  That  is,  depending  on  the  size  of 
increase  or  decrease  in  their  wage  index 
value,  some  hospitals  that  had  been  paid 
based  on  a  hospital-specific  rate  would  now 
be  paid  based  on  the  Federal  rate  and  some 
hospitals  that  had  been  paid  based  on  the 
Federal  rate  would  now  be  paid  based  on  the 
hospital-specific  rate.  These  shifts  in  the 
payment  basis  affect  aggregate  program 
payments  and,  therefore,  must  be  taken  into 
account  by  applying  the  budget  neutrality 
adjustment  to  the  hospital-specific  rates.  We 
note  that  the  budget  neutrality  adjustment 
takes  into  accoimt  only  the  additional 
increases  in  payments  to  SCHs  and  MDHs 
diat  will  result  from  the  changes  in  the  DRG 
weights  and  wage  index.  No  adjustment  is 
made  for  the  increases  resulting  from  the 
implementation  of  underlying  change  in  the 
payment  methodology  for  these  hospitals. 
If  we  do  not  adjust  the  hospital-specific 
amounts  as  part  of  achieving  budget 
neutrality,  we  would  have  to  apply  a  larger 
reduction  factor  to  the  standardized  amounts. 
This  would  be  inequitable  to  those  hospitals 
that  are  paid  based  on  the  Federal  rates. 
Therefore,  we  beUeve  that  to  achieve  budget 
neutrality  in  an  equitable  manner,  we  should 
apply  the  same  adjustment  factor  to  the 
hospital-specific  rates  that  we  apply  to  the 
standardized  amounts. 

We  find  unpersuasive  the  commenters' 
argument  that  we  should  not  apply  the 
budget  neutrality  adjustment  factor  to  the 
hospital-specific  rates  because  we  would  be 
accounting  not  only  for  the  effect  on 
aggregate  payments  of  the  changes  in  the 
DRG  weights  and  wage  index,  but  also  for 
the  effect  of  the  interaction  of  these  changes 
with  other  policy  changes — namely,  the 
change  to  a  new  payment  methodology  for 
sole  community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals.  The 
commenters  believe  that,  to  avoid  bringing  in 
these  interactive  effects,  we  should  compare 
aggregate  payments  using  the  payment 
policies  in  effect  in  FY  1990,  varying  only  the 
relative  weights  and  wage  index  used  in  FY 
1990  and  FY  1991.  However,  this  approach  of 
using  FY  1990  payment  policies  would  be 
inconsistent  with  the  requirements  of  the 
statiite.  Sections  1886(d](4)(C)(iii)  and 
lM6(d](3](E)  bodi  requfav  diat  aggregate 
payments  "in  the  fiscal  year"  not  be  greater 
or  less  than  those  that  would  have  been 
made  "in  the  fiscal  year"  without  such 
adjustment.  The  statute  thus  clearly 
contemplates  looking  to  the  year  in  which  the 
new  relative  weights  and  wage  index  will  be 
effective,  rather  than  to  the  prior  year,  when 


establishing  budget  neutrality.  Therefore,  we 
believe  our  approach  of  using  FY  1901 
payment  policies,  varying  oiuy  the  relative 
weights  and  wage  index,  is  more  appropriate. 

Moreover,  we  disagree  widi  the 
commenters'  statement  that  if  we  used  FY 
1990  payment  policies  there  would  be  no 
need  to  consider  the  effects  of  the  new 
payment  policies  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent  small  rural  hospitals.  Under  the 
statute,  these  payment  policies  are  effective 
for  cost  reporting  periods  beginning  on  or 
afier  April  1, 1990,  radier  dian  October  1. 1990 
as  the  commenters  supposed.  Thus,  even  if 
we  had  authority  to  use  FY  1990  policies,  we 
would  still  have  to  take  into  account  the 
interaction  between  the  changes  in  the 
relative  weights  and  wage  index  and  the 
changes  in  the  special  payment  policies  for 
this  group  of  hospitals.  For  all  the  reasons 
stated  above,  we  beheve  that  our  application 
of  the  budget  neutrality  adjustment  to  the 
hospital-specific  rates  is  required  under  the 
statute  and  represents  sound  and  equitable 
policy  under  the  prospective  payment  system 
system. 

c.  Outliers.  Section  1886(d)(5)(A)  of  die  Act 
requires  that  in  addition  to  die  basic 
prospective  payment  rates,  payments  must  be 
made  for  discharges  involving  day  ouUiers 
and  may  be  made  for  cost  outliers.  Section 
1886(d)(3)(B)  of  die  Act  requires  diat  die 
urban  and  rural  standardized  amounts  be 
separately  reduced  by  the  proportion  of 
estimated  total  DRG  payments  attributable  to 
estimated  oudier  payments  for  hospitals 
located  in  urban  areas  and  those  located  in 
rural  areas.  Section  1886(d)(9)(B)(iv)  of  die 
Act  requires  that  the  urban  and  rural 
standardized  amounts  be  reduced  by  the 
proportion  of  estimated  total  payments  made 
to  hospitals  in  Puerto  Rico  attributable  to 
estimated  outlier  payments. 

Consequendy,  instead  of  a  uniform 
reduction  factor  applying  equally  to  all  the 
standardized  amounts,  there  are  two  separate 
reduction  factors,  one  applicable  to  the  urban 
national  and  regional  standardized  amounts 
and  the  other  applicable  to  the  rural  national 
and  regional  standardized  amounts. 
Furthermore,  sections  1886(d)(5)(A)(iv)  and 
1886(d](9)(D](i)  of  die  Act  direct  diat  oudier 
payments  may  not  be  less  than  five  percent 
nor  more  than  six  percent  of  total  payments 
projected  to  be  made  based  on  the 
prospective  payment  rates,  in  any  year. 

In  die  September  1, 1980  final  rule,  we  set 
the  oudier  thresholds  so  as  to  result  in 
estimated  outUer  payments  (prior  to 
consideration  of  the  additional  covered  days 
that  resulted  from  the  elimination  of  a  day 
limitation  on  Medicare  inpatient  hospital 
services  under  section  101  of  the  Medicare 
Catastitiphic  Coverage  Act  of  1968  (Pub.  L 
100-360))  equal  to  5.1  percent  of  total 
prospective  payments.  We  also  set  the  same 
oudier  diresholds  and  offsets  for  die  Puerto 
Rico  prospective  payment  standardized 
amounts  as  we  had  for  hospitals  located 
outside  Puerto  Rico.  For  FY  199a  die  day 
oudier  threshold  is  the  geometric  mean  length 
of  stay  for  each  DRG  plus  the  lesser  of  28 
days  or  3.0  standard  deviations.  The  cost 
outlier  threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 


$34,00a  The  oudier  adjusbnento  for  FY  1980 
(which  were  effective  for  discharges  on  or 
after  April  1. 1900)  were  .943750  for  die  urban 
rates  and  .078500  for  the  rural  rates. 

We  proposed  to  continua  to  set  the  oudier 
thresholds  so  as  to  mult  in  estimated  oudier 
payments  equal  to  5.1  percent  of  total 
prospective  payments.  The  model  that  we 
used  to  determine  the  outlier  thresholds 
necessary  to  target  our  desired  outlier  pool 
for  FY  1991  employed  FY  1989  charges.  We 
proposed  to  adjust  that  model  to  take  into 
accoimt  die  effect  of  changes  in  Medicare 
coverage  for  inpatient  hospital  services 
during  FY  1980  diat  resulted  from  the 
enactment  of  die  Catastrophic  Coverage  Act 
of  1988  (Pub.  L  100-^60).  These  catastrophic 
coverage  provisions  were  effective  with 
discharges  occurring  on  or  after  January  L 
1989  (die  second  quarter  of  FY  1989)  and 
were  repealed  by  the  Medicare  Catastrophic 
Coverage  Repeal  Act  of  1989  (Pub.  L  101-234) 
effective  for  discharges  occurring  on  or  after 
January  1, 1990. 

We  determine  the  oudier  thresholds  and 
establish  the  outlier  pool  based  on  the 
covered  days  and  charges  reflected  in  the 
billing  data.  The  FY  1080  billing  daU  diat  we 
used  to  determine  the  FY  1991  outlier 
payments  contain  3  months  of 
precatastrophic  data  (data  from  discharges 
occurring  on  or  after  October  1, 1988  and 
before  January  1, 1969)  and  9  months  of  data 
for  discharges  occurring  while  the 
catastrophic  legislation  was  in  effect  (data 
from  discharges  occurring  on  or  after  January 
1, 1989  and  before  October  1, 1989).  For 
discharges  occurring  on  or  after  January  1, 
1989,  we  are  not  able  to  identify  the 
additional  days  (and  charges)  covered  under 
the  catastitiphic  legislation  that  are  no  longer 
covered  after  its  repeal,  ff  we  include  die 
additional  inpatient  days  sttributable  to 
catastrophic  coverage  in  the  model  used  to 
estimate  oudier  payments,  we  will 
overestimate  the  FY  1991  oudier  payments. 
Since  we  are  not  able  to  isolate  the 
catastrophic-covered  days  and  charges  from 
other  covered  days  and  charges,  we  have 
developed  an  adjustment  to  the  oudier  model 
to  account  for  the  catastrophic-covered  days 
reflected  in  die  billing  data.  The  adjustinent 
is  based  on  a  comparative  analysis  of  oudier 
pools  modeled  on  covered  days  and  charges 
and  on  total  days  and  charges  using 
precatastrophic  billing  data  and  billing  data 
for  the  period  the  catastrophic  legislation  was 
in  effect 

We  proposed  to  adjust  the  model  used  to 
develop  die  outlier  thresholds  by  cslculating 
an  adjustinent  to  die  5.1  percent  oudier  pool 
payment  target  solely  for  purposes  of 
estimating  the  thresholds.  By  adjusting  die 
payment  target  we  eliminate  the  impact  that 
the  changes  in  coverage  that  occurred  in  FY 
1989  would  have  had  on  the  computation  of 
the  oudier  thresholds.  To  accomplish  diis,  we 
calculated,  for  each  quarter  in  FY  198a  the 
ratio  of  oudier  payments  based  on  covered 
days  and  covered  charges  to  payments  based 
on  total  days  and  total  charges.  We  arrived 
at  the  adjustment  by  comparing  the  ratio  for 
the  first  quarter  (in  which  precatastrophic 
days  and  charges  occurred)  to  each  of  the 
succeeding  quarters.  The  restdt  was  a 
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For  FY  ISM.  wa  proposed  to  set  tfaa  day 
outlier  tfarashoid  at  Iha  gaoneMc  mean 
length  of  stay  for  each  ORG  plus  the  lesser  of 
29  days  or  3  standard  deviatkns  and  the  ooat 
outlier  threshold  at  the  greater  of  2j0  times 
the  proapective  payment  rate  for  the  DRG  or 

$34.a(n. 

The  proposed  oaUier  adjnstment  factors  for 
FY  tan  were  as  follows:  Uibao— .MSI: 
Rural— 4773. 

fat  this  final  rale,  we  have  continued  to 
maintain  the  outlier  pool  at  5.1  percent  and 
establish  the  outlier  thresholds  baaed  on  a  S.5 
percent  pool  (to  adjust  for  catastrophic 
coverage  reflected  in  the  biiliag  data). 

Therefore,  for  FY  laei  the  day  outlier 
threshold  is  the  geometric  mean  length  of 
stay  for  each  DRG  pins  the  leaser  of  tt  days 
or  3.0  standard  deriations,  and  &e  cost 
outlier  threshold  is  tiw  greater  of  2.0  times  the 
prospective  payneBt  rato  for  die  ORG  or 
$35,000. 

The  final  outlier  adiustment  factors  Cor  FY 
1881  are  as  follow*:  lMMii-^iM4744:  Rural— 
J97373. 

The  thresholds  will  cescntiaily  maintain 
the  current  outlier  payment  split  with  37 
percent  of  cases  being  paid  using  the  cost 
outlier  methodology  and  63  percent  using  the 
day  outher  methodekigy.  However.  14 
percent  <rf  the  cases  meeting  the  day  oudier 
threshold  will  be  paid  using  the  cost  outlier 
methodology  because  it  yields  the  higher 
payment  Our  sinuilatioa  of  FY  1901  outlier 
paymenU  based  on  FY  1980  Medicare 
provider  analysis  and  review  file  (MEDPAR) 
data  indicates  that  the  parentage  of  caaea 
that  will  qualify  as  day  outliers  is  about  77 
purcaoL  The  bases  <)ualifying  as  day  outliers 
are  expected  to  receive  83  percent  of  outUer 
payments  in  FY  1901.  An  estimated  23 
percent  of  outlier  cases  will  be  cost  only 
outlier  cases,  which  are  expected  to  receive 
about  17  percent  of  outlier  payments.  The 
following  table  illustrates  this  finding  in 
greater  detail: 
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Table  8  of  section  IV  of  4ris  addendum 
updates  the  statewide  average  co8t-to-chai>ge 
ratios  for  urban  hospitals  and  for  rural 
hospitals  to  be  used  in  calculating  cost  outlier 
payments  for  those  hospitals  for  which  the 
intermediary  is  unable  to  compute  a 
reasonable  hospital-specific  oost-to-diai;ge 
ratio.  Effective  October  1, 1990.  these 
statewide  average  ratios  replace  the  ratios 
published  in  the  September  1, 1900  final  rale 
(54  Fit  30582).  These  average  ratios  wiD  be 
used  to  calculate  cost  outlier  payments  for 
those  hospitals  for  which  the  interme<fiary 
compotes  cost-to-charge  ratios  lower  than  J5 
or  greater  than  1.245.  This  range  represents 
3.0  standard  deviations  (phis  or  minus]  from 
the  mean  of  the  lost  (Sstribulion  of  cost-to- 
charge  ratios  for  all  hospitals.  These  revised 
parameters  apply  to  all  updates  to  hospital- 
specific  cost-to-charge  ratios  based  on  cost 
report  set^ments  that  occur  during  FY  1991. 

Because  of  the  extent  of  changes  in  the 
outlier  policy  since  the  previous  examples 
published  in  tiie  September  3, 1960  final  rale 
(51  PR  31523).  we  are  providing  the  following 
updated  outlier  computation  examples. 
Outlier  Computation  Example 

Hoq>ital  Y  is  a  100  bed  hospital  located  in 
the  Indianapohs.  faidiana  MSA.  %vhich  is  a 
large  urban  area.  Hospital  Y  has  a  ratio  of 
interns  and  residents  to  beds  of  .1  and  is 
eligible  for  a  dispropwtionate  share 
adjustment  of  .1212.  Mr.  Jones'  is  admitted  to 
Hospital  Y  on  September  1. 1960  and  is 
discharged  on  October  31. 19ea  Mr.  Jones 
stay  is  classified  in  DRG  286.  Because  Mr. 
J<mes'  61  day  stay  exceeds  the  30  day  length 
of  stay  outlier  threshold  for  ORG  286. 
Hospital  Y  is  ehgible  for  payment  for  22 
outlier  days  in  addition  to  the  otherwise 
applicable  prospective  payment  The  amount 
of  Hospital  Y's  outlier  payment  (excluding 
the  Hwaai  Federal  payment  that  applies  for 
both  outlier  and  nonouther  cases]  is 
calculated  as  follows: 

Day  Outlier 
Step  1— Computation  of  the  Federal  Rate 


National  Large  Urban  Standard- 
ized Amounts: 
Labor-Related . 


Nonlabor  Related. 


Indianapolis  MSA  Wage  Index 
DRG  288  Relative  Weight 


S2.53U4 

tUHzar 


ORG  Relative  Weightx  [(Labor  Relatad 
National  Large  Urban  StandardiaBd 
Amount  xtaKhanapolia  MSA  W^e 
IndnJ-fNoolabar  Relatad  Nattotud 
LufgB  Urban  Standardiaed  AmountJ: 
FaderdRate 

2.4946x|((tSSl.Mx9000)-«-tlOt2JV]- 


Outlier  Days=(81 -36)^22 

DRG  286  Geometric  Mean  Length  of 
Stay =10.1  Days 

Marginal  Cost  Factor  =.00 

Outfier  Payment  (Exchdes  Disproportionate 
Share  and  In^rect  Mescal  Educafion 
Costs]  =  Number  of  OuHier  Days  x(TotaI 
Federal  Prospective 
Payment -t- Geometric  Mean  Length  of 
Stay  for  DRC]xMaigh>al  Cost  Factor 

22X($a.e64J7-i-ia.l)Xje0=Sll.32373 

Step  3— ComputatioB  of  ladiract  Medicd 
Education  Adjustmaut  far  Ouy  Outlier 

Indirect  Medical  Education  Adfustment 
Factors  Jr44 

Indirect  Medical  Education  Outlier 

Payment =bidirect  Medical  Education 
Adjustment  Factor  x  Outlier  Payment 

.0744  X  $11,323.73 = $842.49 

Step  4 — Computation  of  Disproportionate 
Share  Payment  for  Day  Outlier 

Disproportionate  Shan  Adiustment 
Factor =.1212 

Disproportionate  Share  Hospital  Outlier 
Pairment= Disproportionate  Share 
Hospital  Adjustment  Factor  X  Outlier 
Payment 

.1212x$11.323.73=$t372.44 

Step  5— Total  Day  Outlier  Payments 


Regula 


Indirect  hfedical  Education 

Disproportionate  Share  Hospital.. 

Total '. 


$11,323.73 

642.49 

1372.44 

$13.S36Je 


Coat  Outlier 

This  example  uses  the  same  facto  as  in  the 
day  outher  example.  Mr.  Jones  incurred  total 
billed  charges  of  $100.000.oa 

Step  1— Computation  of  Hospital  Y's 

Standardized  Cost 
Billed  Charges =$100,000 
Hospital  Vs  Ratio  of  Cost  to  Charges =.00 
Indirect  Medical  Education  Adjustment 

Factor =.0744 
Disproportionate  Share  Hospital  Adjustment 

Factor =.1212 
Hospital  Ts  Standardized  Cost = Billed 

chaiges  -  [1  -f  (Indirect  Medical 

Education  Adjustment 

Factor-)- Disproportionate  Share 

Ac^ustment  Factorjjx  Hospital's  Ratio  of 

Cost  to  Charges. 
$100.000- (1 -f  (.0744 -t^  .1212)J  X  .80 =te6.912Jtt 

Step  3—Detennii»atioa  of  Cast  Outlier 

Threshold 
Computation  1  (Bused  on  Federal  Rate) 
DRG  286  Federal  Rate=$8.064.37 
Federal  Rate  Doubled = 2 x$8.e6«.37=$ 

17.328.74 
Computation  2  (Based  on  Wage  Index  and 

Adjusted  Standard  Cost  Outlier 

Threshold) 
Standanfized  Cost  Outlier 

Threshold =$35,000 
Labor-Related  share  >  71.40 
Nonlabor-Related  Shara=28AI 


Step  2— Computation  of  Regular  Day  Outlier 
Payment 
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Wa^B  ladax  AdpMlud  Coal  Ouaier 

Hmshaid-tStaBdaa^aad  Coal  OutBer 
nreshoM  xLabOT  Rthtod 
ShwexlndiaBapolis  MSA  Wage 
Index)-(-(Staadard  Coat  Oudter 
ThresholdxNanlabar  Related  Share] 

($35.ooDx.7i4x.seoai-t-(S»s.aaox.28e)=- 

134.00040 
Computation  1  Result  tl7.S28.74 
Computation  2  Result  S34JD00.40 
Higher  of  Coaqnitatkni  1  or  2=The 

AppBcaUe  Coal  Outlier 

Threshold  =$3100046 
Step  3— Calculation  of  Cout  Outlier  Payment 
Mai^^nal  Cost  VuMm^S% 
Standaidizad  Coat  (Ftaa  Step  1)=iB0.912j01 
Hospital  Y's  Staoduvlixsd  Cost-Cost  Oi^er 

Thra^old^OutUar  Gort 
$6e.912Jn  -$34j00e.40=$a2.911.61 
Outlier  CostxMarginal  Cost  Factor=Cost 

Outber  Payment 
$32,911.61  X  .75=$24.683J1 
Step  4— Cost  Oudier  Payawul  for  Indirect 

Medical  Education  Costo 
Percentage  Add-On  for  feidirect  Medical 

Educations?^  percent 
Indirect  Medical  Education  Coat  OntUer 

Payments  Cost  Outlier 

Payment  X  Percentage  Add-On  for 

Indirect  Medical  Educatioo. 
$24,683.71  X  J)744=$1.83e.47 
Step  5— Cost  Outlier  Payment  Ax^led  lor 

Disproportionate  Share  Hospital 
Disproportionate  Share  Hospital  Percentage 

Add-On=12.12  percent 
Disproportionate  Share  Hospital  Percentage 

Add-Onx  Cost  Oudier 

Payments  Disproportionate  Share 

Hospital  Outlier  Payment 
.1212X$24.68371  =$2,991.67 

Step  6— Total  Coal  Outkfr  Payments 


lOutUer 


Regular -. 

Indirect  Medical  Education 

Disproportionate  Share  Hospital. 


Total. 


$24,663.71 
$1,636^7 
$2.991.67 

$29,511.85 


Determination  of  Outlier  Payment- 
Comparison  of  Total  Day  Outlier  Paymente 
with  Total  Cost  Outlier  Paymente 

Total  Day  OutUar  Payments $13,536,86 

Total  Cost  Outlier  Payment $29.51135 

Hospital  Y  receives  dieiigber  of  the  two 
payments,  which  is  the  total  cost  outlier 
payment  of  $28,511.45. 

Comment  One  comraanter  argued  diet 
total  outlier  paymente  have  not  equaled  the 
amount  in  the  oatUer  pool  The  oomaienter 
suggested  that  the  amoimt  actually  paid  in 
outliers  and  the  amount  in  the  pool  be  subject 
to  yearly  accounting.    • 

Response:  We  have  responded  to  similar 
commenU  in  the  September  3. 1966  final  rule 
(52  FR  31525),  the  September  1, 1987  final  rale 
(52  PR  33046),  the  September  30, 1988  final 
rule  (53  FR  38606)  and  Ow  September  1. 1960 
final  rale  (»4  FR  3660^  We  ase  required  by 
seettoa  1888(dN5)(A)  of  the  Act  to  estimated 
using  the  meet  noent  date  available,  wrhat 
the  level  of  the  outiter  tkresholds  should  be  in 


order  to  yiaU  the  prapar  told  aouMHit  of 
payments.  We  babaae  that  we  have 
consisleadir  set  ear  etotataiy  aUigaliaa  lo 
enean  thai  Iba  late  olbato  need  ta  finaaca 
outlier  payaMOts  were  oqaal  to  Oe  estimated 
proportion  of  total  prospective  paymaato  far 
outliers.  We  heve  used  the  most  receat 
Medksn  Hackaegt  data  availaUe  to 
estimate  total  prospective  peynente  end 
outlier  paymente  as  a  percentste  thaienf. 
TUs  is  naoessaifly  ■  prospective  process  and 
the  resulHi^  tt**— **■  amy  be  inaccurate 
based  oa  later  data.  We  do  aot  believe  that 
payment  or  recoupment  of  outUer  monies 
based  on  ratraspoctive  adjustmeato  to  the 
thresholds  would  be  appropiiste. 

Althoi^  we  overeethnated  the  oatBer  pool 
in  the  first  yeere  of  the  proqiective  payment 
system  and  thus  anderesttansted  outlier 
payments,  this  has  not  been  d>e  case  far  the 
last  lew  years.  In  FY  1066  oudier  paymente 
represented  6.7  percent  of  total  peyswnls. 
The  oudier  offset  in  FY  1960  was  6.1  percent: 
however,  catastrophic  ooverasa  lor  inpedent 
hospital  benefito  wes  in  effect  for  nine 
months  <rf  the  fiscal  year.  Ehaing  dial  period, 
we  estimated  an  additional  one  percent  of 
paymente  would  be  for  outlier  cases.  The 
additional  one  percent  was  to  be  financed 
throng  additional  program  paymente  rather 
than  throi^  die  outlier  pool  For  the  fufl 
fiscal  year,  we  estimated  outiter  paymente 
would  epproximate  5jB  percent  of  peyments. 
Actual  outlier  psyaiente  were  6i)  percent  of 
total  payments.  Based  on  the  FY  1968 
MEIX>AR  date,  we  estimate  that  oudier 
paymente  tai  FY  1960  will  represent 
approxanaely  84  peroeat  of  total  prospective 
paymente  and  will  exceed  the  outlier  pool  of 
6.1  percmt  by  about  .2  percent 
B.  Adjustmente  for  Aree  Wage  Levels  and 
Cost-of-living 

This  section  contains  aa  explanation  of  the 
application  of  two  types  of  adjustmeate  to  the 
adjusted  standardized  amounts  that  will  be 
made  by  the  iatermediaries  in  determining 
the  prospective  peyment  rates  as  described 
in  section  ILD  of  tUs  eddeadum.  For 
discussion  purposes,  it  is  necessary  to 
present  the  adjusted  standardized  amounte 
divided  into  labor  and  nonlabor  portions. 
Tables  la,  lb,  and  Ic  as  set  forth  in  this 
addendum,  contain  the  actual  labor-related 
and  noolabor-related  ^ares  that  will  be  used 
to  calculate  the  prospective  paymente  rates 
for  hospitals  located  in  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rica 

1,  Adjustment  for  Area  Wage  Levels. 
Sections  1886  (d)(2)(H)  and  1886  (dK9)(CKiv) 
of  the  Act  require  diet  an  adjustment  be 
made  to  the  labor-relatad  portion  of  the 
prospective  payment  rates  to  account  lor 
area  difierences  in  hospital  wage  levels.  Thte 
adjustment  is  made  by  the  intermediaries  by 
multiplying  the  labor-related  portion  of  the 
adjusted  standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in  which 
the  hospital  te  located.  In  section  IV  of  the 
preamble  to  thte  final  rate,  we  discuss  certain 
revisions  we  are  making  to  the  wage  index. 
This  index  is  set  forth  in  Tables  4a  through  4e 
of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  ia  AJaska 
and  Hawaii  Section  1886  (d)(^(H)  of  die  Act. 
formerly  section  18a6(dK5)(C)(iv)  of  dw  Act. 
but  redesignated  by  section 

BEST  COPY  AVAILABLE 


60O3(e)(^0XAXI)  of  Mdie  Uw  HM-aStl 
auflwrtesa  aa  adjust— rt  to  tahe  Into  ase 
llii  miiiiai  liiiuaiitsanii  nftirT'"''  *" 
Alaska  and  HawalL  IHtfrni  lihnt  lelalsil 
costo  far  Ihsse  two  States  ass  teksa  iiMB 
account  ef  in  Ihs  adjastiaeat  far  an 
above.  Far  FY  l»t  the  adtaatosaat 
f or  oaalabareriatad  eoate  far  koapilals  in 
Alaska  aad  Haaraii  udll  be  made  by 
iatermodlailaa  by  multiphrtav  dw 
portion  el  the  ataadardlaad  aaiaaate  by 
appropttato  a 
dMtaUe'   ' 


Table  a/f  Cott-of-LMug  Adfagtmeot 
Factors,  Alaska  and  Hawaii  Hospitals 


Alaska— An  areas.. 
Hawaii: 

Oaha ~. 

Kaaai 


...    1.25 


Maui 

Mofokai. 
Lanai  — 
Hawaii.- 


1.225 

1.175 

UO 

1.20 

IJO 

1.15 


(The  above  factors  are  based  on  data 
obtained  fiom  the  VS.  Office  of 
Personnel  Management] 

C  DRG  Weighting  Factora 

As  discussed  in  section  m  of  the  preaatUe 
to  diis  final  rule,  we  have  developed  e 
classification  system  for  aU  hospital 
discharges,  assigrang  them  tato  DRGs.  and 
have  developed  westing  factora  for  eech 
DRG  diet  are  Intended  to  reflect  the  resonroe 
utilization  of  cases  bi  each  WG  retetive  to 
Medicare  cases  or  other  DRGs. 

Table  5  of  section  IV  ot  diis  addendum 
contains  die  weigbtmg  factors  die  we  will  use 
for  discharges  occurring  to  Ft  1991.  These 
factora  have  been  recalibrated  as  explained 
in  section  lUC  of  the  preamble  to  this  final 
rate. 

D.  Calculation  of  Prospective  Payment  Rales 
for  FY  1991 
General  Formula  for  a  Calculation  of 

Prospective  Payment  Rates  for  FY  1901 
Prospective  payment  rate  fb#all  hospitate 
located  outside  Puerto  Rico  except  sote 
community  hospitals  and  Medicare- 
dependent  small  rural  hospitate  = 
Federal  rate 
Prospective  payment  rate  for  sole  community 
hospitate  (for  cost  reporting  periods 
be^nning  before  April  1. 1990)  >  75 
percent  of  die  hospitalepectfic  portioa -f 
25  percent  of  die  Federal  regioaal  rate 
Prospective  payment  rate  for  sole  community 
hospitate  and  Medicare-dependent  small 
rval  hospitate  (for  cost  r^wrting  periods 
be^nniag  on  or  after  Apfd  1.1600)  " 
Whiciiever  of  the  following  rates  yield 
the  greatest  agysgsto  payment  100 
percent  of  die  Federal  rate.  100  perG»l 
of  die  FY  1982  hospital-specific  rata;  or 
100  percent  of  the  FY  1987  hospital- 
specific  rate 
Prospective  payment  rate  for  Pueito  Rico 
hospitate  s  75  percent  of  the  Puerto  Rico 
rate  -i-  25  percent  of  a  discharge- 
weighted  overage  of  die  large  urben. 
other  urban,  and  rural  national  rates 
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1.  Federal  Rate.  For  discharges  occurring 
on  or  after  October  1. 1990  and  before 
October  1. 1981,  except  for  sole  community 
hospitals.  Medicare-dependent  small  rural 
hospitals,  and  hospitals  located  in  Puerto 
Rioo,  the  hospital's  rate  is  comprised 
exclusively  of  the  Federal  national  rate.  (For 
discharges  that  occurred  on  or  after  April  1, 
1988  and  before  October  1, 199a  section 
ia86(dHlMA)(iU)  (^  the  Act  provided  that  the 
Federal  rate  is  comprised  of  100  percent  of 
the  Federal  national  rate  except  for  those 
hospitals  located  in  Census  regions  that  have 
a  regional  rate  that  is  higher  than  the  national 
rate.)  For  cost  reporting  periods  beginning 
before  April  1. 199a  the  25  percent  Federal 
portion  payable  to  sole  community  hospitals 
is  based  entirely  on  the  Federal  regional  rate. 
The  Federal  rates  are  determined  as  follows: 
Step  1 — Select  the  appropriate  regional  or 
national  adjusted  standardized  amount 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large  urban, 
other  urban,  or  rural  (see  Tables  la  and  lb. 
section  IV  of  this  addendum). 

Step  2— Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the  applicable 
wage  index  for  the  geographic  area  in  which 
the  hospital  is  located  (see  Tables  4a-4e, 
section  IV  of  this  addendum). 

Step  3— For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related  portion 
of  the  standandized  amount  by  the 
appropriate  cost-of-living  adjustment  factor. 

Step  4 — Sum  the  amount  from  step  2  and 
the  nonlabor  portion  of  the  standardized 
amount  (adjusted  if  appropriate  under  step  3). 

Step  5— Multiply  the  final  amount  from 
step  4  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  (see  Table  5.  section 
IV  of  this  addendum). 

Step  5— For  sole  community  hospitals  with 
cost  reporting  periods  beginning  before  April 
1. 1990,  multiply  the  result  in  step  5  by  25 
percent  The  result  is  the  Federal  portion  of 
the  FY  1991  prospective  payment  for  a  given 
discharge  for  a  sole  community  hospital,  with 
a  cost  reporting  period  beginning  before  April 
1.1990. 

2.  Hospital-Specific  Rate  (Applicable  Only 
to  Sole  Community  Hospitals  and  Medicare- 
Dependent  Small  Rural  Hospitals) 

For  cost  reporting  periods  beginning  on  or 
after  October  1, 1983  and  before  April  1, 199a 
sole  community  hospitals  were  paid  on  the 
basis  of  a  rate  per  discharge  composed  of  75 
percent  of  the  hospital-specific  rate  and  25 
percent  of  die  applicable  Federal  regional 
rale.  Section  18a6(d)(5)(D)(i)  of  the  Act),  as 
added  by  section  6003(e)  of  Public  Law  101- 
239.  provides  that  for  cost  reporting  periods 
beginning  on  or  after  April  1, 199a  sole 
community  hospitals  are  paid  based  on 
whichever  of  the  following  rates  yields  the 
greatest  aggregate  payment:  The  Federal  rate 
(subject  to  the  regional  floor  for  discharges 
occurring  before  October  1. 1990).  the 
updated  hospital-specific  rate  based  on  FY 
1982  cost  per  discharge,  or  the  updated 
hospital-specific  rale  based  on  FY  1987  cost 
per  discharge.  In  addition,  section  6003(f)  of 
Public  Law  101-230  added  a  new  section 
1886(d)(5)(G)  of  the  Act  that  creates  a  new 
category  of  hospitals  eligible  for  special 
payment  under  the  prospective  payment 
system.  These  hospitals  are  known  as 


Medicare-dependent  small  rural  hospitals 
and,  effective  for  cost  reporting  periods 
beginning  or  after  April  1, 1990  and  ending 
before  April  1, 1993,  they  are  paid  based  on 
the  same  formula  applicable  to  sole 
community  hospitals. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals  based 
on  both  the  FY  1982  cost  per  discharge  and 
the  FY  1987  cost  per  discharge.  For  a  more 
detailed  discussion  on  the  calculation  of  the 
FY  1982  hospital-specific  rate  and  the  FY  1987 
hospital-specific  rate,  we  refer  the  reader  to 
the  September  1, 1983  interim  final  rule  (48  FR 
39772)  and  the  April  20. 1990  final  rule  with 
comment  (55  FR  15150). 

a.  Updating  the  FY  1982  one'  FY  1987 
Hospital-Specific  Rates  for  FY  1991  Cost 
Reporting  Periods.  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1990.  we  are 
increasing  the  hospital-specific  rates  by  5.2 
percent  (Ae  market  basket  percentage 
increase)  for  hospitals  located  in  all  areas.  As 
required  by  section  1888(d)(3)(B)  of  the  Act 
this  is  the  same  percentage  increase  by  which 
we  are  increasing  the  Federal  rates  for  FY 
1991. 

b.  Calculation  of  Hospital-Specific  Rate. 
For  sole  comiamity  hospital  and  Medicare- 
dependent  small  rural  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 1990 
and  before  October  1. 1991,  the  hospital- 
specific  rate  applicable  to  the  hospital  will  be 
calculated  by  multiplying  the  hospital's 
hospital-specific  rate  for  the  preceding  cost 
reporting  period  by  the  applicable  update 
factor  (that  is,  5.2  percent).  In  addition,  the 
hospital-specific  rate  will  be  adjusted  by  the 
budget  neutrality  adjustment  factor  (that  is. 
.998637)  as  discussed  in  section  ILA.4.b  of 
this  Addendum.  This  resulting  rate  will  be 
used  in  determining  under  which  rate  a  sole 
community  or  Medicare-dependent  small 
rural  hospital  is  paid  for  its  cost  reporting 
period  beginning  on  or  after  October  1, 1990, 
based  on  the  formula  set  forth  above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or  After 
October  1, 1990  and  Before  October  1, 1991— 
a.  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined  as 
follows: 

Step  7— Select  the  appropriate  adjusted 
average  standardized  amount  considering  the 
large  urban,  other  urban,  or  rural  designation 
of  the  hospital  (see  Table  Ic,  section  IV  of  the 
addendum). 

Step  2— Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the 
appropriate  wage  index  (see  Tables  4a  and 
4b,  section  IV  of  the  addendum). 

Step  J— Sum  the  amount  from  step  2  and 
the  nonlabor  portion  of  the  standardized 
amount 

Step  4-^ifultiply  the  result  in  step  3  by  75 
percent 

Step  5-^ultiply  the  amount  frt>m  step  3  by 
the  weighting  factor  corresponding  to  the 
appropriate  DRG  weight  (see  Table  5,  section 
IV  to  the  addendum). 

b.  National  Rate.  The  national  prospective 
payment  rate  is  determined  as  follows: 

Step  J— Multiply  the  labor-related  portion 
of  the  national  average  standardized  amount 
(see  Table  Ic.  section  IV  of  the  addendum)  by 
the  appropriate  wage  index. 


Step  2 — Sum  the  amount  from  step  1  and 
the  nonlabor  portion  of  the  national  average 
standardized  amount 

Step  3— Multiply  the  result  in  step  2  by  25 
percent 

Step  4 — ^Multiply  the  amount  btim  step  3  by 
the  weighting  factor  corresponding  to  the 
appropriate  DRG  weight  (see  Table  5.  section 
IV  of  the  addendum). 

The  sum  of  the  Puerto  Rico  rate  and  the 
national  rate  computed  above  equals  the 
prospective  payment  of  a  given  discharge  for 
a  hospital  located  in  Puerto  Rico. 

///.  Target  Rate  Percentages  for  Hospitals 
and  Hospital  Units  Excluded  From  the 
Prospective  Payment  System 

The  inpatient  operating  costs  of  hospitals 
and  hospital  units  excluded  frx>m  the 
prospective  payment  system  are  subject  to 
rate-of-increase  limits  established  under  the 
authority  of  section  1886(b)  of  the  Act  which 
is  implemented  in  i  413.40  of  the  regulations. 
Under  these  limits,  an  aimual  target  amount 
(expressed  in  terms  of  the  inpatient  operating 
cost  per  discharge)  is  set  for  each  hospital, 
based  on  the  hospital's  own  historical  cost 
experience,  trended  forward  by  the 
applicable  update  factors.  This  target  amount 
is  applied  as  a  ceiling  on  the  allowable  costs 
per  discharge  for  the  hospital's  next  cost 
reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  per  discharge  in  excess  of  its  target 
amount  would  be  paid  no  more  than  that 
amount  However,  a  hospital  that  has 
inpatient  operating  costs  less  than  its  target 
amount  would  be  paid  its  costs  plus  the 
lower  of — 

(1)  50  percent  of  the  difference  between  the 

inpatient  operating  cost  per  discharge 
and  the  target  amount  or 

(2)  5  percent  of  the  target  amount 

Each  hospital's  target  amount  is  adjusted 
annually,  before  the  beginning  of  its  cost 
reporting  period,  by  an  applicable  target  rate 
percentage.  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1990  and 
before  October  1, 1991,  section 
1888(b)(3)(B)(ii)  of  the  Act  provides  that  the 
appUcable  percentage  increase  is  the  market 
basket  percentage  increase.  In  order  to 
determine  a  hospital's  target  amount  for  its 
cost  reporting  period  beginning  in  FY  1991, 
the  hospital's  target  amount  for  its  reporting 
period  that  began  in  FY  1990  is  increased  by 
the  market  basket  percentage  increase  for  FY 
1991.  The  most  recent  forecasted  market 
basket  increase  for  FY  1991  for  hospitals  and 
units  excluded  frx)m  the  prospective  payment 
system  is  5.3  percent  (discussed  in  section  V 
of  the  preamble  of  this  final  rule).  Therefore, 
the  applicable  percentage  increase  is  also  5.3 
percent 

IV.  Table* 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum.  For 
purposes  of  this  final  rule,  and  to  avoid 
confusion,  we  have  retained  the 
designations  of  Tables  la,  lb,  Ic  3c  4a. 
4b,  and  5  that  were  first  used  in  the 
September  1, 1983  initial  prospective 
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payment  fins!  rale  (46  FR  39644).  Tables 
la.  lb.  Ic  2a.  2b.  3C  4a.  4b.  4c  4d.  4e.  4f. 
5. 6a.  6b.  ec  Id.  6e,  €t  tg.  «fa.  6i.  «j.  6k.  61. 
6iii,  7A,  7B,  6,  and  9  are  presented 
below.  The  tables  presented  below  are 
as  foBows: 

Table  la— National  Adiiisted  Standardized 

Amounts.  Labor/Nonlabor 
Table  lb— Regional  Ad^vsted  Standardized 

Amounts.  Lat>or/Nonlabor 
Table  lo— Adjusted  Staadardized  AmounU 

for  Puerto  Rico,  Labor/Noalaber 
Table  2a— Prospective  l^jraMnl  Hospital 

Market  Basket  {1987-Based  Weighls  and 

Cost  Categoiiea) 
Table  2b— BxcMed  HMpitd  MaiVel  Basket 

(1987-Baaed  Wei^rta  and  Cost 

Categories) 
Table  3C— Hospital  Caae  Mix  Indexes  for 

DiKi>nge*  OGC«ii*8  ia  Federal  Fiacal 

Year  1980  ■  j 

Table  4a— Wage  Index  lor  Vrban  Areas 
Table  4t>— Wage  bdex  for  Rtiral  Areas 


Table  4c— Wage  Index  for  Rural  Counties 
UAiflM  Hotfitaii  are  Deened  Urbao— 
Usii«  Urban  Ana  Wage  Index 

Table  4d— Wage  Index  for  Rural  Counfies 
Whose  Hospitals  are  Oeemad  Urban- 
Computed  as  Separate  Urban  Areas 

Table  4e— Wage  Index  for  Rural  ConDties 
Whose  Hospitals  are  Deoned  Uiban— 
Using  Statewide  Rarsl  Wage  Index 

Table  4f— Wage  Areas  Subfact  to  Wage 
Index  Phase-In 

TaUe  5— List  of  Diagnosis  Related  Groups 
(DRGs).  Relative  Wet^tiag  Factors, 
Geometric  Mean  Length  of  Stay,  and 
Length  of  Stay  Outlier  Cutoff  Points  Used 
in  the  Prospective  Payment  System 

Table  6a— New  Diagnosis  Codes 

Table  6b— New  Procedure  Codes 

Table  6o— tovalid  Diagnosis  Codes  H  digits) 

Table  6d— Invalid  Procedure  Code 

Table  Se— AdditioQS  to  the  OC  Bxdostons 
List 

Table  ef— Deletions  to  die  CC  Exdusioos  list 


TaMe  6g— Additfonal  OR  Vncedaif  (hot 

GnMp«oDRG477 
Table  Ch-OiagBosis  Cwfes  by  Body  Site 

Category  for  MDC  24 
Table  6i— HIV-Related  Conditions  Necessary 

for  Assignment  to  MDC  25 
TaMe  ej— Procedure  Codes  Assigned  to 

Revised  DRGs  in  MDC  S 
Tabie  Ok— Diagnoses  that  Group  to  ORG  482 

when  a  Tracheostomy  is  ftrfoinicd 
Table  6l— Revised  niagnosia  Code  Titles 
Tabic  «m— Revised  Procedure  Code  Titles 
Table  7A— Medicare  Prospective  Payaeal 

System  Selected  Percentile  Lengths  of 

Stay  FY  80  MEDPAX  Update  1^88 

GROUFBt  V7j8 
Table  7B— Medicare  Prospective  Paywwnt 

System  Selected  I^rcentile  Lengths  of 

Stay  FY  89  MEDPAR  Update  12/89 

GROUPER  V8J» 
Table  8— Statewide  Average  Cost-to-Charge 

Ratios  for  Urban  and  Rural  Hoapilals 

(Case  Weighted) 
Table  9— Sde  Community  Hospital- 
Weather  Data 


Table  1/^— National  Adjusted  Stanoardizeo  Amounts,  Labor/NonLabor 


laiga 

«abaR 

Other  urtMR 

RtfSl 

tatar-nMtsd 

flontabor-fVMtM 

Labor-raiated 

NoOtalior-raiated 

LatMr^eiatad 

Nortitar-MMad 

^531.54 

ijMZjor 

2,401.46 

1,026.46 

2,4S0.T» 

789.61 



1      Table  1  b.— Regioiwl  Adjusted  Stamdaroizeo  Amoun  i  s,  Labor/Nonlabor 

1.  r4ew  England  (CT,  ME,  MA,  NH.  fil,  VT) 

2.  Mtddto  AtlanBc  (PA  NJ,  NY) _ 

3.  South  Atlantic  (DE,  DC,  FU  GA  MD,  NC,  SC,  VA  WV) 

4.  East  North  Cenlrtf  (It.  IN,  Ml.  OH.  Wl) 

6.  East  South  Central  (At,  KY,  MS,  TN) 

6.  West  North  Central  (lA,  KS,  MN.  MO.  NE,  ND,  SO) 

7.  Wast  South  Central  (AR,  LA,  OK,  TX) 

8.  Mountain  (AZ,  CO,  10.  MT,  NV.  NM.  UT.  WY)„ 

9.  Padfic  (AK.  CA,  Hi,  OR,  WA) 


Large  ortMSi 


Labor-relaled 


1 


2,658.52 
2,388.44 
2.549.58 
2.689.19 
2,446.90 
2,550.31 
2,535.64 
2,445.98 
2,379.27 


relatad 


1.089.08 
1,0SJ177 

952.21 
1,126.63 

862.21 
1.026.55 

945.77 
1,013.05 
1,157.19 


Other  uftian 


LalMr-ralaitad 


^616.44 
2,350.63 
2.509.22 
2,646.62 
2,408.16 
2,509.93 
2,495.49 
2,407.26 
2,341.60 


1,071.83 
1.015.44 

937.14 
1,108.79 

848.57 
1,010.29 

930.79 

997.00 
1,138.87 


Labor-ralatad 


2,717.17 
2,602.23 
Z487.62 
2,519.04 
^465.48 
Z396.28 
2,298.12 
2,324.01 
2,260.30 


Nonlstwr- 


937.09 
885.88 
788.17 
853.77 
716.34 
76530 
703.80 
809.47 
911.91 


Table  ic— Adjusted  Standardized  Amounts  for  Puerto  Rico.  Labor/Nonlabor 


1 

LargsurtMn 

Ottieruban 

Rural 

Labor-related 

Nonlabar- 

labor-related 

Nonlabor- 
relatad 

Labor-related 

»»  — 1— ■ 

wonMPOf- 
reMed 

Puerto  Rico 1.1 . 

Nalicnal .J 

2,276.86 
2,496.53 

473.53 
072.87 

2,240.81 

4MXa 

1,670.52 

360.13 

1 

Table  2a.— Prospective  Payment  Hos- 
pital Market  Biasket  (I9e7-BASED 

WEIGHTS  AND  COGT  CATEGORIES) 


Expenses  Cata^D  tss 


1.  Wages  and  Satarios*. 
2.ERi|)loyaaBanaMs*-. 

3.  Other  Protesalonal 

4.  Energy  and  UIMties. 


19e7-t>aaed 

mailtel 

tMMkel 

weights  ■ 


52.2 
0.5 

1.7 
^4 


Table  2a.— Prospective  Payment  Hos- 
pital Market  Basket  (1987-Based 
Weights  and  Cost  Categories)— 
Continued 


Expenses  Categories 


A  Fuel.  01,  Coal  and  Other  Fuel. 

B.  El«*icily 

C.  Natural  Gas 


1987-tjaaed 
maifcei 


Table  2a.— Prospective  Payment  Hos- 
pital Market  Basket  (1987-Based 
Wekshts  and  Cost  Categories)— 
Continued 
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Table  2a.— Prospective  Payment  Hos- 
pital Market  Basket  (1987-6a8EO 
Weights  and  Cost  Categories)— 
Continued 


ExpansM  CalagoriM 

19S7.taaaad 
maifcat 

waigWa' 

S.  Prol— ilonrt  LMb«y  mturvw*     .-.. 

1.4 

e.  Al  0«Mr 

32.8 

A.  Al  OtMT  PredudK 
(1)  PlwmwMuUcalt — 

3.9 

(a)  Oiract  PurchM* 

(b)  Contract  SarviM 

0)  Chamicala 

(4)  Madteal  hwlmnianli 

(5)Pha«oSupptaa... 
(6)RubiMrantfPlaMics~. 

(8)Apparal      

(Bi  Uac<i  mhI  Eaiito 

&1 

1.2 

ai 

i7 
Z9 
2.3 
1.4 
1.1 
OS 

0.S 

Subtotal 

218 

a  Al  Olhar  SaivteoK 

(1)  DuiinaM  Satvicaa  * 

(2)  Computar  Sarwicaa  * 

(3)  Traraportation  and  Ship- 
ping       ... 

3.8 
^0 

1.2 

(4)  Talaphona.: 

(S)BloodSafvicoa* 
mPoataga*. 

(7)  Al  OttMT  Labor  mian- 
twa* ^  _. 

1.0 
0.6 

a4 

1.2 

(8)  Ai  OttMT  NofvLabor  bv 

lanhM 

0.8 

SubtoM 

11  0 

'  Thaaaigalghti  arataad  to  davaiop  Iha  raviaad 
labor-ialalad  and  nonlabof'-falalad  componanti  of 
ttw  alandawliad  Mwunta  in  Tabiaa  la,  lb.  and  1c. 
Total  maifcat  baakat  waighti  may  not  equal  100  dua 

to  VOUOQMQi 

*  Conaidarad  laborrfaiated. 

*  Rounds  to  leaa  than  0.1 


Table  2b.— Excluded  Hospital  Market 
Basket  (1987-Based  Weights  and 
Cost  Categories) 


I9e7-b8aad 

Expanaa  categories 

market 
basket 

wsighls  * 

1.  Wagea  «id  Salariea. 

61.3 

tf%       ^^^i^^hAj^B^^h^b    ^A^h^h^^fll^^ 

13.0 

3.  Protaaaional  Fees 

1.4 

4.  Energy  and  IMMiaa 

2.8 

A.  Fuel  01.  Coal.  Etc    «- 

a7 

B.  Elactricily _„ 

1J 

C.  Natural  Gas 

0.4 

D.  iUotor  Gasoline 

0.3 

E.  Water  and  Sawwage 

(*) 

S.  Proieeeional  Uability  Ina 

1.0 

e.  Al  OttMT 

20.6 

A.  Al  OttMT  Products: 

(1)  Pharmaceuticala 

1.6 

(2)  Food „_ 

(a)  Direct  Purchase 

2.5 

(14  Contract  Service 

0.7 

(3)  Chemicals . _„ 

1.9 

(4)  IMedKai  Instnjments 

1.6 

(5)  Photo.  Supplies 

1.6 

(6)  Rubber  and  Plastica —     . 

1.4 

(7)  Paper  Products «.. 

0.9 

(8)  Apparel 

0.7 

(»)Mach.  and  Equip..    „_    ._ 

0.3 

(10)  Misc.  Products-.. _.. 

0.5 

Subtotiri 

13.7 

Table  2b.— Excluded  Hospital  Market 
Basket  (1987-Based  Weights  and 
Cost  Categories)— Continued 


19e7-besed 

Expense  categories 

insrtMl 

«Mighls> 

B.  Al  OttMT  Servtoes: 

(1)  Business  Services 

^4 

(2)  Computer  Services. 

1.2 

(3)  Trans,  and  Shipping 

0.8 

(4)  Telephone 

0.6 

(5)  Stood  Services 

0.4 

(6)PDetaga 

0.2 

(7)  Al  OttMT  Labor  Intensive... 

0.8 

(8)  Al  OttMT  NoniaboT  Inten- 

sive     — 

OS 

Subtotal 

69 

>  Total  marital  basket  weights  may  not  equal  100 
uatorourKing. 
*  Rounds  tolsss  ttwn  0.1. 


Note— {1)  The  wage  and  price  proxies  are 
the  same  for  the  excluded  and  prospective 
payment  system  market  baskets. 

(2)  The  1987  excluded  hospital  market 
basket  has  a  composite  set  of  weights  for 
Medicare-certified  psychiatric  long-term 
care,  rehabilitation,  and  children's  hospitals. 

MLUNQ  COOE  4120-01-11 


990 


UMI 
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PROVIDER 

010001 

010004 

010005 

010006 

010007 

010008 

010009 

010010 

010011 

010012 

010015 

010016 

010018 

010019 

010020 

010021 

010022 

010023 

010024 

010025 

010027 

010028 

010029 

010030 

010031 

010032 

010033 

010034 

010035 

010036 

010038 

010039' 

010040 

010043 

010044 

010045 

010046 

010047 

010049 

010050 

010051 

010052 

010063 

010054 

010055 

010056 

010057 

010058 

010059 

010060 


CASE  MIX 

01.3129 

00.9824 

01.1842 

01.2608 

01.0803 

01.1105 

01.0675 

00.9953 

01.3339 

01.2924 

01.2359 

01 . 1975 

01.0732 

01.1665 

01.0007 

01.2372 

01.0055 

01.2517 

01 . 2652 

0.1.1985 

00.9803 

01.1334 

01.3670 

01.0153 

01.2347 

00.9073 

01.8377 

01.1179 

01.1330 

01.0601 

01 . 1557 

01.6012 

01.2083 

01.0008 

01.0650 

01.0718 

01.2875 

00.9109 

01.0480 

00.9447 

00.8881 

01.0675 

01.0650 

01 . 1628 

01.3160 

01.2371 

01.1146 

01.0992 

00.9692 

00.8908 


PROVIDER 

010061 

010062 

010064 

010065 

010066 

010068 

010069 

010072 

010073 

010075 

010078 

010079 

010080 

010081 

010083 

010084 

010085 

010086 

010087 

010089 

010090 

010091 

010092 

010094 

010095 

010096 

010097 

010098 

010099 

010100 

010101 

010102 

010103 

010104 

010108 

010109 

010110 

010112 

010113 

010114 

010115 

010117 

010118 

010119 

010120 

010121 

010122 

010123 

010124 

010125 


CASE  MIX 

00.9966 

01'.  0198 

01.4943 

01.1236 

00.9219 

01 . 1704 

01.1925 

01.1158 

01.0073 

01.2510 

01.2315 

01.1921 

00.9862 

01.6062 

01.0694 

01.3307 

01.3009 

01.0025 

01.3135 

01.0434 

01.3951 

01.0819 

01.3136 

01.2434 

01.1378 

00.9175 

01.0736 

01.0702 

01.0371 

01.2294 

01.0887 

00.9273 

01.4796 

01.5297 

01.2219 

01.0443 

00.8964 

01.1163 

01.4511 

01.2393 

00.9310 

00.9505 

01.1621 

01.2597 

00.9848 

01.1334 

01.0105 

01.2218 

01.2598 

01.0515 


PROVIDER 

010126 

010127 

010128 

010129 

010130 

010131 

010134 

010136 

010137 

010138 

010139 

010143 

010144 

010145 

010146 

010148 

010149 

010150 

010152 

010153 

020001 

020002 

020004 

020005 

020006 

020007 

020008 

020009 

020010 

020011 

020012 

020013 

020014 

020017 

020018 

020019 

020020 

020021 

020024 

020025 

020026 

020027 

030001 

030002 

030003 

030004 

030006 

030007 

030008 

030009 


CASE  MIX 

01.0598 

01.3797 

00.9391 

00.9984 

01.1108 

01.3696 

00.8520 

00.9704 

01.3531 

00.9598 

01.4639 

01 . 1366 

01.3310 

01.2663 

01.1075 

00.9690 

01.2889 

01.0339 

01.2817 

00.9027 

01.4662 

01 . 1698 

01.0566 

00.9506 

01.0259 

01.0177 

00.9543 

00.9251 

00.8557 

00.9245 

01.2842 

00.8459 

00.9998 

01.3111 

00.9313 

00.9557 

00.9650 

01 . 1678 

00.9587 

01.0004 

01.2297 

01.0293 

01.2860 

01.6114 

01.2908 

00.9258 

01.4441 

01.2515 

01.7157 

01.1716 


PROVIDER 

030010 

030011 

030012 

030013 

030014 

030016 

030017 

030018 

030019 

030022 

030023 

030024 

030025 

030027 

030030 

030033 

030034 

030035 

030036 

030037 

030038 

030040 

030041 

030043 

030044 

030046 

030047 

030049 

030051 

030054 

030055 

030057 

030059 

030060 

030061 

030062 

030063 

030064 

030065 

030067 

030068 

030069 

030071 

030072 

030073 

030074 

030075 

030076 

030077 

030078 


CASE  MIX 

01.3822 

01.2987 

01 . 1507 

01.1811 

01.4076 

01.1804 

01.3220 

01.4223 

01.2358 

01.4195 

01 . 1586 

01.4511 

01.2102 

01.0734 

01.5425 

01.3427 

01.1251 

01.1752 

01.2507 

01.6908 

01.4794 

01.1031 

00.8968 

01 . 1023 

01.1704 

00.9495 

00.9918 

00.9483 

01.1393 

00.9429 

01.1287 

01 . 2386 

01.3875 

01 . 1479 

01.3825 

01.2476 

01.0251 

01.4440 

01.4080 

01.0953 

01.0035 

01.2249 

00.9040 

00.8888 

01.1405 

01.1972 

00.8883 

00.8948 

00.9198 

01.0804 


PROVIDER 

030079 

030080 

030081 

030083 

030084 

030085 

030086 

030087 

030088 

030089 

030091 

030092 

030093 

030094 

030469 

030899 

040001 

040002 

040003 

040004 

040005 

040006 

040007 

040008 

040010 

040011 

040013 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040029 

040030 

040031 

040032 

040033 

040035 

040036 

040037 

040039 


CASE  MIX 

00.8412 

01.4298 

01.1283 

01.3546 

01.0813 

01.2353 

01.2590 

01.3210 

01.2709 

01.2023 

00.9770 

01.2599 

01 . 1508 

01.2044 

01.0761 

01.2348 

01.0338 

01.1381 

01.0353 

01.2931 

01.0033 

01.0088 

01.4770 

01.1256 

01 . 1786 

00.9942 

01 . 1045 

01 . 1735 

01.1125 

01.4014 

01.2145 

01.0850 

01.1528 

01.4460 

01.2396 

01.6231 

00.9492 

01.0411 

01.3196 

01 . 1800 

01.0378 

01 . 1026 

00.9052 

00.9456 

00.9744 

00.9185 

00.9150 

01.2214 

00.9827 

01.0934 


g. 

t 


< 

Ol 

en 

Z 

o 


a 

CD 

a. 

IB 


1- 

(D 


li«TE-  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

;  CME  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 
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PKOVIOCR  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASe  MIX 

PROVIDER  CASE  MIX 

040040 

00.9777 

040122 

01.1216 

080063 

01.3618 

080122 

01.4364 

080190 

01.0979 

040041 

01.1663 

040124 

01.1661 

080068 

01.8430 

080124 

01.3814 

080191 

01.3724 

040042 

01.2389 

040126 

00.9766 

080066 

01.2882 

080128 

01.2387 

080192 

01.0837 

040043 

00.9318 

040130 

01.8088 

080067 

01.2823 

080126 

01.3419 

080193 

01.3427 

040044 

00.9318 

040131 

01.0812 

080068 

01 . 1087 

080127 

01.2839 

080194 

01.2986 

040048 

00.9906 

080002 

01.2682 

080069 

01.8319 

080128 

01.4818 

080198 

01.3141 

040047 

00.9937 

080004 

01.1823 

080070 

01.2187 

080129 

01.4981 

080196 

01.2888 

040048 

01.1201 

080006 

01.2828 

080071 

01.2200 

080131 

01.3297 

080197 

01.7674 

040080 

01.1228 

080007 

01.4741 

080072 

01.2208 

080132 

01.2800 

080199 

01 . 1200 

040081 

00.9794 

080008 

01.4393 

080073 

01.1349 

080133 

01.2320 

080201 

01.8784 

040083 

01.0422 

080009 

01.8293 

080074 

01.0838 

080138 

01.3281 

080202 

01.2328 

040084 

01.0172 

080013 

01.9871 

080078 

01.2866 

080136 

01.2399 

080204 

01.3987 

040088 

01.2209 

080014 

01 . 1687 

080076 

01.4618 

080137 

01.2094 

080208 

01.2462 

040088 

00.9376 

080018 

01.4008 

080077 

01.8606 

080138 

01.8760 

080207 

01.1664 

040060 

00.9722 

080016 

01.1802 

080078 

01.1718 

080139 

01.2069 

080208 

01.2386 

040062 

01.2920 

080017 

01.7140 

080079 

01.3892 

080140 

01.2328 

080211 

01.2788 

040063 

01.3893 

080018 

01.2324 

080080 

01.2771 

080143 

01.3708 

080212 

01 . 1749 

040064 

00.9987 

080019 

00.9836 

080081 

01.6010 

080144 

01.8401 

080213 

01.2896 

040066 

00.9224 

080021 

01.3048 

080082 

01.3848 

080148 

01.2484 

080214 

01.3884 

040067 

00.9742 

080022 

01.3964 

080084 

01.4412 

080146 

01.1881 

080218 

01.4807 

040069 

01.0426 

080024 

01.3932 

080086 

01.1313 

080147 

00.8302 

080217 

01 . 1602 

040070 

00.9000 

080028 

01.6013 

080087 

01.1023 

080148 

01 . 1207 

080219 

01.3166 

040071 

01.2874 

080026 

01.8063 

080088 

01.0674 

080149 

01.1868 

080220 

01.2232 

040072 

01.1391 

080028 

01.2828 

080089 

01.3421 

080180 

01.2738 

080221 

01.4727 

040074 

01.1286 

080029 

01.3730 

080090 

01.3274 

080181 

01.0921 

080222 

01.4260 

040078 

01.0612 

080030 

01.3081 

080091 

01 . 1629 

080182 

01.4268 

•080224 

01.4600 

040076 

00.9861 

080032 

01.2372 

080092 

01.0074 

080183 

01.8611 

080228 

01.2864 

040077 

00.9649 

080033 

01.3473 

080093 

01.8128 

080184 

01.2888 

080226 

01.4223 

040078 

01.2672 

080034 

01.2801 

080098 

01.8088 

080188 

01 . 1808 

080228 

01.3043 

040080 

01.0381 

080036 

01.6988 

080096 

01.0313 

080188 

01.4682 

080229 

01.2821 

040081 

00.9084 

080038 

01.2719 

080097 

01.4480 

080189 

01.4848 

080230 

01.3889 

040082 

01 . 1638 

080099 

01.8773 

080099 

01.3682 

080161 

01.9336 

080231 

01.4437 

040084 

01.1823 

080040 

01.1949 

080100 

01.6661 

080164 

01.4772 

080232 

01.7794 

040088 

01.1873 

080041 

01.2368 

080101 

01.3419 

080166 

01.1287 

080233 

01.1820 

040088 

01.1806 

080042 

01.1423 

080102 

01.2940 

080167 

01.3472 

080234 

01.2816 

040080 

00.9361 

080043 

01.8823 

080103 

01.4663 

080168 

01.6878 

080238 

01.4377 

040081 

01.0878 

080048 

01 . 1838 

080104 

01.3437 

080169 

01.4184 

080236 

01.2908 

* 

040093 

00.9699 

080046 

01.2876 

080107 

01.3442 

080170 

01.3822 

080238 

01.3799 

040098 

00.9888 

080047 

01.8339 

080108 

01.3896 

080172 

01.2419 

080239 

01.3906 

040100 

01 . 1073 

080049 

01.2148 

080109 

01.9798 

080173 

01.3404 

080240 

01.3671 

040108 

01.0476 

080081 

01.2680 

080110 

01.1344 

080174 

01.8667 

080241 

01.2397 

040106 

01.0876 

080082 

01.0688 

080111 

01.2794 

080178 

01.4068 

080242 

01.4436 

040107 

01.0839 

080083 

01.2991 

080112 

01.4027 

080177 

01.1971 

080243 

01.4092 

040108 

00.8949 

080084 

01.2881 

080113 

01.1841 

080179 

01.2868 

080248 

01.4209 

040109 

01.2272 

080088 

01.2312 

080114 

01.8094 

080180 

01.4173 

080248 

01.1087 

040114 

01.6898 

080086 

01.3178 

080118 

01.4884 

080181 

01.8017 

080281 

01.0917 

040118 

00.9888 

080087 

01.3868 

080116 

01.3469 

080183 

01.2639 

080283 

00.8892 

040116 

01.2868 

050058 

01  3811 

050117 

01.2208 

080186 

01.3909 

080284 

01.1813 

040118 

01.1109 

050060 

01.3474 

050118 

01.1806 

050188 

01.4070 

080286 

01.8984 

040119 

01.1822 

050061 

01  2743 

050121 

01.2634 

080189 

00.9384 

080287 

01.2967 
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NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1980. 
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PROVIDER 

0S0258 

050260 

050261 

050262 

050263 

050264 

050267 

050268 

050269 

050270 

050272 

050274 

050276 

050277 

050278 

050279 

050280 

050281 

050282 

050283 

050286 

050289 

050290 

050291 

050292 

050293 

050295 

050296 

050298 

050299 

050300 

050301 

050302 

050305 

050307 

050308 

050309 

050310 

050312 

050313 

050315 

050317 

050319 

050320 

050324 

050325 

050326 

050327 

050328 

050329 


CASE  MIX 

01.4116 

00.9682 

01.2081 

01.5463 

01.3132 

01.3638 

01.4662 

01.2714 

01.2518 

01.3212 

01.3248 

01.0060 

01.0905 

01.3664 

01.3101 

01.2262 

01 . 2838 

01.4025 

01.2467 

01.3336 

01.0242 

01.5627 

01.4474 

01.1910 

01.1889 

01.1692 

01.3087 

01.1916 

01 . 1809 

01.3159 

01.3156 

01.2244 

01.2844 

01.3872 

01.4414 

01.5184 

01.2851 

01.2808 

01.7485 

01.2112 

01.3721 

01.3465 

01.3544 

01.2830 

01.7196 

01.2367 

01.0306 

01.5918 

01.3853 

01.2938 


PROVIDER 

050331 

050333 

050334 

050335 

050336 

050337 

050342 

050343 

050345 

050348 

050349 

050350 

050351 

050352 

050353 

050355 

050357 

050359 

050360 

050362 

050363 

050366 

050367 

050389 

050372 

050373 

050376 

050377 

050378 

050379 

050380 

050381 

050382 

050383 

050385 

050387 

050388 

050390 

050391 

050392 

050393 

050394 

050396 

050397 

050401 

050404 

050406 

050407 

0504 10 

050411 


CASE  MIX 

01.2698 

01.0191 

01.4010 

01.2301 

01.2627 

01.2328 

01.3739 

01 . 1676 

01.3554 

01.4815 

01 . 1090 

01.4099 

01.4459 

01.2782 

01.6140 

00.9637 

01.6734 

01.0978 

01.2950 

00.8512 

01.3727 

01.2429 

01.2608 

01.3082 

01 . 1443 

01.1368 

01.2877 

01.0360 

01.2204 

01.1798 

01.5063 

01.0566 

01.2893 

01.4063 

01.2271 

00.9840 

00.9085 

01.2562 

01.3378 

00.9689 

01.4606 

01.4019 

01.4756 

01.0390 

01.2174 

01.2137 

01.0235 

01.1750 

01.  1189 

01.2237 


PROVIDER 

050413 

050414 

050417 

050418 

050419 

050420 

050421 

050423 

050424 

050425 

050426 

050427 

050430 

050431 

050432 

050433 

050434 

050435 

050436 

050438 

050440 

050441 

050442 

050443 

050444 

050446 

050447 

050448 

050449 

050450 

050451 

050454 

050455 

050456 

050457 

050458 

050459 

050464 

050487 

050468 

050469 

050470 

050471 

050476 

050477 

050478 

050481 

050482 

050483 

050485 


CASE  MIX 

01.2912 

01.2790 

01.1314 

01.2863 

01.1274 

01.2974 

01.2854 

01.0835 

01.6994 

01.2027 

01.4508 

00.9887 

01.0184 

01.2422 

01.5103 

01.0498 

01.1414 

01.1586 

01.0276 

01.4290 

01.1277 

01.8388 

01.2474 

00.9592 

01.2251 

00.8717 

01.3542 

01.0026 

01.3195 

01.0775 

01.0171 

01.6190 

01.5894 

01.3838 

01.5703 

00.9588 

01.3941 

01.8330 

01.2775 

01.3547 

01.0766 

01 . 1976 

01.6759 

01.3040 

01.3147 

01.1411 

01.4565 

00.9566 

01.3876 

01.5530 


PROVIDER 

050486 

050488 

050489 

050491 

050492 

050494 

050496 

050497 

050498 

050502 

050503 

050506 

050510 

050512 

050515 

050518 

050517 

050522 

050523 

050528 

050527 

050528 

050530 

050531 

050534 

050535 

050537 

050539 

050541 

050542 

050543 

050544 

050545 

050548 

050547 

050548 

050549 

050550 

050551 

050552 

050557 

050559 

050580 

050561 

050564 

050565 

050568 

050587 

050568 

050569 


CASE  MIX 

01.5579 

01.2122 

01.1155 

01.4456 

01.3106 

01.0548 

01.8222 

01.0411 

01.1728 

01.8743 

01.4863 

01.3799 

01.2495 

01.2036 

01.2941 

01.3898 

01.3223 

01 . 3602 

01.1830 

01.3187 

01.2991 

01.2150 

01.3097 

01.1194 

01.4023 

01.5079 

01.2128 

01.3180 

01.3621 

01 . 1070 

01.1811 

01.3163 

01.0184 

01.0503 

00.9240 

01.4304 

01.6425 

01.2867 

01.3350 

01 . 1508 

01.3564 

01.2897 

01.2309 

01.0950 

01.1981 

01.2337 

00.9845 

01.5215 

01.2283 

01 . 2052 


PROVIDER 

050570 

050571 

050573 

050578 

050577 

050578 

050579 

050580 

050S81 

050583 

050584 

050585 

050588 

050587 

050588 

050589 

050590 

050591 

050592 

050593 

050594 

050597 

050598 

050599 

0S0601 

050603 

050604 

050607 

050608 

050609 

050613 

050615 

050616 

050618 

050619 

050622 

050623 

050624 

050625 

050630 

050633 

050635 

050636 

050637 

050638 

050641 

050843 

050644 

050649 

050850 


CASE  MIX 

01 .6935 

01.3287 

01.4656 

01 . 1922 

01.3186 

01.2133 

01.4375 

01.2717 

01.3063 

01 . 7444 

01.2077 

01.3005 

01.3104 

01.2403 

01.2730 

01.4544 

01.3607 

01.2252 

01.3816 

01.2829 

02.0819 

01.2842 

01.3873 

01.4659 

01.2770 

01.4154 

01.3038 

01.2548 

01.2678 

01.2538 

01.0168 

01.5083 

01.2818 

01.1050 

01.3312 

01.2654 

01.0894 

01.2711 

01.4413 

01 . 1877 

01.2241 

01.2493 

01.3066 

01.2810 

01.0054 

01.1744 

00.8532 

01 . 1329 

01.2943 

01.2204 
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NOTE-  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

;  cI^E  MIX  iSexES  include  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  VKAR  1989 
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PROVIDER 

050651 

050655 

050660 

050661 

050662 

050663 

050666 

050667 

050668 

050668 

050670 

050671 

050672 

050674 

050675 

050676 

050677 

050678 

050679 

050680 

050682 

050683 

050684 

050685 

050686 

050687 

060001 

060003 

060004 

060005 

060006 

060007 

060008 

060009 

060010 

060011 

060012 

060013 

060014 

060015 

060016 

060017 

060018 

060019 

060020 

060022 

060023 

060024 

060026 

060027 


01 
01 


CASE  MIX 
01.2487 
00.9853 
01.1132 
00.8975 
00.8169 
01.0779 
01.0468 
1273 
1477 
01.2490 
00.7573 
01.0801 
00.6715 
01.1597 
01.3152 
00.9224 
01.2775 
01.2333 
01.1430 
01..  1940 
00.8582 
00.9587 
01.1715 
01.1332 
00.9039 
01.0800 
01.4129 
1682 
1496 
01.6667 
01.1911 
01.2636 
01 . 1033 
01.2519 
01.5919 
01 . 1559 
01.3881 
01.2448 
01.4980 
01.9475 
01.0972 
01.2180 
01 . 1074 
01.7058 
01.4570 
01.3371 
01.4091 
01.4963 
01.4310 
01.3320 


01 
01 


PROVIDER 

060028 

060029 

060030 

060031 

060032 

060033 

060034 

060035 

060036 

060037 

060038 

060039 

060041 

060042 

060043 

060044 

060045 

060046 

060047 

060049 

060050 

060051 

060052 

060053 

060054 

060056 

060057 

060058 

060060 

060062 

060063 

060064 

060065 

060066 

060067 


060070 
060071 
060072 
060073 
060074 
060075 
060076 
060077 
060083 
060085 
060087 
060088 
060090 
060092 


01 
01 
01 
01 


CASE  MIX 

01.3800 
00.9677 
01.2348 
01.3982 
01.3255 
1464 
2966 
1090 
1894 
01.0294 
01 . 1682 
01.0391 
01.1004 
00.9012 
00.9313 
01.2320 
00.9671 
01 . 1403 
01.0807 
01.0761 
01.1176 
01.3219 
00.9452 
01.0204 
01.2677 
00.9174 
01.3356 
00.9018 
01.0024 
00.9891 
01.1639 
01.3248 
01.2980 
00.9281 
01.0929 
01 . 1957 
01.0975 
01 . 1762 
00.9009 
00.8903 
00.9694 
01.2189 
01.2907 
01.1179 
01.1966 
00.9439 
01.4189 
01.0967 
00.9621 
00.9442 


PROVIDER 

060093 

060096 

060098 

060099 

060100 

060101 

070001 

070002 

070003 

070004 

070006 

070006 

070007 

070008 

070009 

070010 

070011 

070012 

070013 

070014 

070015 

070016 

070017 

070018 

070019 

070020 

070021 

070022 

070023 

070024 

070025 

070026 

070027 

070028 

070029 

070030 

070031 

070033 

070034 

070035 

070096 

080001 

080002 

080009 

080004 

080005 

080006 

080007 

090001 

i09OOO2 


01 
01 


CASE  MIX 

00.9565 
01.0163 
01.3756 
00.9975 
01.2299 
01.7402 
01.7000 
01.6593 
01.2185 
01.1879 
01.2959 
01.2939 
01.2706 
01.2776 
01.2146 
01.3958 
01.2635 
01.2370 
01.3167 
1433 
2566 
01.2778 
01.3548 
01.1766 
01.2246 
01.4022 
01.2374 
01.5776 
01.3296 
01.2102 
01.5209 
01.2057 
01.2957 
01.4299 
01.2903 
01.2273 
01.9006 
01.2910 
01.8794 
01.9096 
01.9179 
01.4864 
01.1899 
01.2599 
01.2692 
01.2522 
1174 
1577 
3996 


01 
01 
01 
01.2824 


PROVIDER 

090003 

090004 

090005  . 

090006 

090007 

090009 

090009 

090010 

090011 

100001 

100002 

100004 

100005 

100006 

100007 

100008 

100009 

100010 

100012 

100014 

100015 

100016 

100017 

100018 

100019 

100020 

100021 

100022 

100023 

100024 

100025 

100026 

100027 

100029 

100029 

100030 

100032 

100033 

100034 

100035 

100036 

100098 

100099 

100040 

100042 

100043 

100044 

100045 

100040 

100047 


CASE  MIX 

01.4045 
01.5315 
01.2969 
01.2640 
01.1145 
01.2686 
01.2488 
01.0875 
01.6663 
01.2932 
01.3602 
01.0869 
00.9991 
01.5719 
01.9232 
01.6330 
01.3878 
01.3637 
01.3630 
01.2502 
01.2591 
01.0606 
01.5907 
01.3562 
01.5072 
01.3483 
01.3249 
01.4705 
01.3273 
01 . 2434 
01.5102 
01.4122 
00.8785 
01.3483 
01.3004 
01.0663 
01.3904 
01.4194 
01.4977 
01.4102 
01.9796 
01.8194 
01.4591 
01.5005 
01 . 3439 
01.3072 
01.3493 
01 . 3477 
01.3196 
01.2527 


PROVIDER 

100048 

100048 

100050 

100051 

100052 

100053 

100064 

100055 

100056 

100057 

100058 

100060 

100061 

100062 

100063 

100065 

100067 

100068 

100068 

100070 

100071 

100072 

100073 

100074 

100075 

100076 

100077 

100078 

100078 

100080 

100081 

100082 

100083 

100084 

100088 

100086 

100087 

100088 

100089 

100090 

100092 

100093 

100098 

100099 

100100 

100102 

100103 

100105 

100106 

100107 


CASE  MIX 

00.9215 

01.2978 

01.1188 

01.1808 

01.2726 

01.1504 

01.3668 

01.3475 

01.4860 

01.3169 

01.4880 

01.5467 

01.4933 

01.5632 

01.3849 

01.2010 

01.4071 

01.4623 

01.2775 

01.3587 

01.2936 

01.2141 

01.6726 

01.2351 

01.6429 

01.2999 

01 . 2996 

01 . 1968 

01.2305 

01.5165 

01.1371 

01.3758 

01.1651 

01.3811 

01.1563 

01.2990 

01.6317 

01.3448 

01.2876 

01.2852 

01.1875 

01.4840 

01.0900 

01.1927 

01.1751 

01.1346 

01.0052 

01.2627 

01.0827 

01.2037 


NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXBMPT  UNITS.  11 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHAROES  OCCUWIMO  IN  PBOERAL  FISCAL  YEAR  1989 
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PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER 

10010S 

00.9997 

100170 

01.2794 

100237 

100109 

01.2374 

100172 

01.3117 

100238 

100110 

01.3270 

100173 

01.2929 

100239 

100111 

01.0990 

100174 

01.9119 

100240 

100119 

01.6049 

100179 

01.0963 

100241 

100114 

01.3212 

100170 

01.9779 

100242 

100119 

01.1999 

100177 

01.3790 

100243 

100117 

01 . 1999 

100179 

01.9294 

100244 

100119 

01.1991 

100190 

01.4734 

100246 

100120 

01.2992 

100191 

01.2939 

100248 

100121 

01.0839 

100183 

01.2716 

100249 

100122 

01.3099 

100189 

01 . 1999 

100262 

100124 

01.3027 

100180 

01.3933 

100293 

100129 

01 . 1237 

100187 

01.2300 

100264 

100129 

01.4299 

100189 

01.3336 

100299 

100127 

01.4394 

100181 

01.2888 

100296 

100129 

02.2792 

100184 

01.2980 

100268 

100129 

01.2792 

100189 

01.3732 

100269 

100120 

01.2780 

100189 

01.2204 

100290 

100121 

01 .2924 

100199 

01.2709 

100292 

100132 

01.3023 

100200 

01.3171 

100203 

100134 

01.0904 

100203 

01.1979 

100294 

100139 

01.S391 

100204 

01.5446 

100269 

100137 

01.1192 

100206 

01.3476 

100299 

100139 

00.9999 

100207 

01.4004 

100267 

100139 

01.1229 

100209 

01.3973 

100269 

100140 

01.1299 

100209 

01.4999 

100269 

100142 

01.1149 

100310 

01.4922 

100270 

100143 

01.0747 

100211 

01.2999 

100271 

100144 

01.1999 

100212 

01.4424 

100973 

100149 

01.2999 

100213 

01.4999 

100279 

100149 

01 . 1479 

100217 

01.1914 

100276 

100147 

01.0992 

100219 

00.9927 

100277 

100149 

01 . 3239 

100219 

01.4249 

110001 

100190 

01.3079 

100220 

01.7390 

110002 

100191 

01.7290 

100221 

01.9779 

110003 

100192 

01.2729 

100392 

01.2939 

110004 

100194 

01.4197 

100229 

01.9739 

11000S 

100199 

01.1414 

100224 

01.2719 

110006 

100197 

01.494S 

100229 

01.2990 

110007 

100199 

01.0099 

100229 

01.2990 

110009 

100190 

01.1979 

100927 

01.0423 

110009 

100191 

01.3999 

100229 

01.1460 

110010 

100192 

01.2990 

100229 

01.9490 

110011 

100194 

00.9974 

100230 

01.2336 

110013 

100199 

00.9497 

100231 

01.9993 

110014 

100199 

01  3883 

100332 

01  1481 

110018 

100167 

01  3987 

1003J4 

01  2743 

110016 

100199 

01  2821 

1002 JS 

01  2839 

110017 

100199 

01  9897 

100230 

01  3644 

110018 

CASE  MIX 

01.8749 

01.3718 

01.4478 

00.7989 

01.0917 

01.2234 

01.3943 

01.3492 

01.3061 

01.9180 

01.2813 

01.2248 

01.3629 

01.3979 

01.3288 

01.2871 

01.0107 

01.3099 

01.2939 

01.2888 

01.5212 

01.3108 

01.2224 

01.3199 

01.3099 

01.2799 

01.2810 

00.9392 

01.4719 

01.1921 

01 . 1879 

01.4209 

01.0793 

01.1899 

01.2440 

01.8103 

01.2227 

01.2171 

01.2994 

01.3966 

01.2140 

01.0999 

01.9960 

01 . 1729 

01.0394 

01.1943 

01.0793 

01  1724 

00  9816 

01  1201 


PROVIDEI 

110020 

110023 

110034 

110029 

110029 

110027 

110029 

110029 

110030 

110031 

110032 

110033 

110034 

110036 

110039 

110037 

110038 

110039 

110040 

110041 

110042 

110043 

110044 

110045 

110049 

110049 

110049 

110060 

110061 

110062 

110064 

110069 

110096 

110099 

110091 

110062 

110063 

110064 

110066 

110066 

110069 

110070 

110071 

110072 

110073 

110074 

110079 

110076 

110077 

110078 


Jl 


01 
01 


CASE  MIX 
01.1720 
01.1641 
01.2980 
01.2380 
01 . 1480 
01.0980 
01.4612 
01.2838 
01.2313 
1488 
1493 
01.3200 
01.2894 
01.2964 
01.5019 
01.1918 
01.2377 
01.2792 
00.8724 
01.1800 
01.0810 
01.4990 
01.0848 
00.8997 
01.2307 
01 . 1999 
01.1213 
01.1628 
00.9726 
00.8666 
01 . 1804 
00.0139 
01.0043 
01.2616 
00.9499 
00.9734 
01.0341 
01 . 1649 
01.0660 
01.2490 
01.1134 
00.6491 
01.0196 
00.9676 
01.1041 
01.2617 
01  1809 
01  301S 
01  0746 
01  4811 


PROVIDER 

110076 

110080 

110081 

110082 

110083 

110086 

110086 

110087 

110099 

110099 

110091 

110092 

110093 

110094 

110099 

110099 

110097 

110099 

110099 

110100 

110101 

110103 

110104 

110109 

110107 

110109 

110109 

110111 

110112 

110113 

110114 

110116 

110117 

110119 

110120 

110121 

110122 

110123 

110124 

110121 

110127 

110129 

110129 

110130 

110131 

110133 

110133 

110134 

110139 

110136 


01 
01 
01 
01 


CASE  MIX 

01.1146 
01 . 1362 
01.0291 
01.7790 
,4026 
,1290 
.1499 
.1949 
00.9029 
01 . 1239 
01.2911 
01.0632 
01.0036 
01.0233 
01.2699 
01.1919 
01.0636 
01.0392 
01.0664 
01.1012 
01.0094 
00.9674 
01 . 1672 
01.0929 
01.6016 
00.8701 
01.0034 
01.0086 
00.8842 
01.0229 
01.0899 
01.4302 
01.0794 
00.9769 
01.0997 
00.9419 
01.2790 
01.0004 
01.0719 
01.1003 
00.9971 
01 . 1227 
01.4164 
00.9496 
01.0497 
01.0236 
00.9943 
00.8023 
01.0616 
01.09S1 


NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS -EXEMPT  UNI TS_;^ 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RIOEIVBD  IN  HCFA  CENTRAL  OFFICE  THROUOH 


iJUIIE  1990. 


8 
I 

f 


i 
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PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

110140 

00.8717 

120001 

01.5672 

130036 

01.1881 

110141 

00.9545 

120002 

01.1204 

130037 

01.2193 

110142 

01.0959 

120003 

01.0774 

130039 

01.1631 

110143 

01.2021 

120004 

01.3954 

130040 

00.9936 

110144 

01 . 1627 

120005 

01.1450 

130043 

01.0501 

110146 

00.9188 

120006 

01 . 1496 

130044 

00.9969 

110149 

01.0194 

120007 

01.5419 

130045 

00.9392 

1101S0 

01.2060 

120009 

00.9821 

130048 

00.9550 

1101S1 

01 . 1037 

120010 

01.5164 

130049 

01.2427 

110152 

01.0084 

120011 

01.3108 

130050 

00.5378 

1101S3 

00.9676 

120012 

00.9551 

130051 

01.0698 

110154 

00.9699 

120014 

01.1612 

130054 

01.0021 

110155 

01.0188 

120015 

01.0017 

130056 

01.0284 

110156 

01.0121 

120016 

00.9372 

130058 

00.9877 

110157 

01.2503 

120018 

00.8528 

140001 

01.3063 

110161 

01 . 1975 

120019 

01.0571 

140002 

01.1993 

1 10162 

00.8665 

120021 

00.9903 

140003 

00.9274 

110)63 

01.2624 

120022 

01.5462 

140004 

01.0852 

110164 

01.2953 

120024 

01.0516 

140005 

00.9143 

110165 

01.1722 

120026 

01.3695 

140007 

01.2109 

110166 

01.3275 

130001 

00.9551 

140008 

01.3202 

110168 

01.4330 

130002 

01.3596 

140010 

01 . 3233 

110169 

00.7028 

130003 

01.2511 

140011 

01.1274 

110171 

01.2893 

13000S 

01.3631 

140012 

01.2320 

110172 

01 . 1415 

130006 

01.6111 

140013 

01.2974 

110174 

00.9805 

130007 

01.4890 

140014 

00.9915 

110175 

01.0223 

130008 

00.9153 

140015 

01.1736 

110176 

01.1354 

130009 

01.0896 

140016 

01.0430 

110177 

01.3549 

130010 

00.8872 

140017 

01.3301 

110178 

01.0294 

130011 

01.2751 

140018 

01.3260 

110179 

01.1457 

130012 

00.9098 

140019 

00.9890 

110181 

00.9759 

130013 

01.2561 

140023 

01.0938 

110183 

01.1992 

130014 

01.2788 

140024 

00.9976 

110184 

01.2201 

130015 

01.0967 

140025 

01.1235 

110185 

01.1143 

130016 

00.9790 

140026 

01 . 1484 

110186 

01 . 1386 

130017 

01.0426 

140027 

01.1270 

110187 

01.0278 

130018 

01.4955 

140029 

01.2734 

110188 

01.2533 

130019 

01.2297 

140030 

01.4277 

110189 

01.0751 

130021 

01.0456 

140031 

00.9833 

110190 

01.1066 

130022 

01.2346 

140032 

01.1427 

110191 

01.1514 

130024 

01 . 1650 

140033 

01.2221 

110192 

01.2749 

130025 

00.9722 

140034 

01.1499 

110193 

01.082? 

130026 

01.1154 

140035 

01.0114 

110194 

00.9448 

130027 

00.8783 

140036 

01.1217 

110195 

01.0722 

130028 

01.2319 

140037 

01.0177 

110198 

01.3035 

130029 

01.0759 

140038 

01.0753 

110200 

01.6470 

130030 

01.0137 

140039 

01.1011 

110201 

01.2743 

130031 

01. 1024 

140040 

01.2410 

1 10202 

01.0261 

130034 

00.9493 

140041 

01.0695 

1 10203 

01.0090 

130035 

01.0518 

140042, 

01.0293 

PROVIDER  case' MIX 
140043   01.1B01 


140045 

140046 

140047 

140048 

140049 

140051 

140052 

140053 

140054 

140055 

140058 

140059 

140061 

140062 

140063 

140064 

140065 

140066 

140067 

140068 

140069 

140070 

140072 

140074 

140075 

140077 

140079 

140080 

140081 

140082 

140083 

140084 

140085 

140086 

140087 

140088 

140089 

140090 

140091 

140093 

140094 

140095 

140097 

140098 

140099 

140100 

140101 

140102 

140103 


00.9017 

01.2089 

01.0B38 

01.1731 

01.2780 

01 . 1i46 

01 . 1676 

01.5627 

01.3191 

01.0063 

01.1015 

01.0943 

01.1071 

01.2364 

01.2619 

01.2325 

01.2290 

01.0949 

01.5648 

01.2799 

01.1122 

01.4301 

01.1)56 

01.0280 

01.3410 

01.0806 

01.2018 

01.6560 

01 . 1090 

01.2912 

01.2046 

01.2469 

01.0996 

01.1417 

01.3878 

01.4925 

01 . 188S 

01.3080 

01.3959 

01.2307 

01 . 1830 

01.2637 

00.9899 

01.2732 

01.2394 

01.2077 

01 . 1034 

00.9977 

01.1618 


PROVIDER 
140104 
140105 
140107 
140108 
140109 
140110 
140112 
140113 
140114 
140115 
140116 
140117 
140118 
140119 
140120 
140121 
140122 
140123 
140124 
140125 
140126 
140127 
140128 
140129 
140130 
140132 
140133 
140135 
140137 
140138 
140139 
140140 
140141 
140143 
140144 
140145 
140146 
140147 
140148 
140150 
^40151 
140152 
140154 
140155 
140156 
140158 
140159 
140160 
140161 
140162 


CASE  MIX 

00.9694 

01 . 2525 

00.9242 

01.1471 

01.0648 

01.2489 

01.1113 

01.4513 

01.2250 

01.1316 

01.2625 

01.1747 

01.4440 

01.5016 

01.2865 

00.9445 

01.3288 

01.2073 

01.1779 

01.2059 

01.4736 

01.2301 

01.0623 

01.0413 

01 . 1470 

01.4308 

01.3767 

01.1809 

00.9945 

01.1609 

01.0809 

01.0462 

01.0199 

01.0825 

01.0417 

01.1185 

00.9902 

01.0943 

01.4420 

01.3570 

01.1573 

01.1047 

01.2078 

01.2205 

00.9089 

01.3189 

01.2061 

01.2625 

01.0588 

01.2123 


CD 
CD 

a. 
» 

CO 

CD 


cr 
» 


58 

c 
n 

CD 

B 
9 
O. 

90 
n 

1. 

0) 

o 

9 

09 


NOTE:  CASE  MIX  INDEXES 
:  CASE  MIX  INDEXES 


DO  NOT  INCLUDE  DISCHARGES 
INCLUDE  CASES  RECEIVED  IN 


FROM  PPS-EXEMPT  UNITS. 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990, 
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PROVIDER 

140114 

14018B 

1401M 

140187 

140188 

140170 

140171 

140172 

140173 

140174 

140170 

140177 

140179 

140180 

140181 

140182 

140184 

140185 

140188 

140187 

140188 

140189 

140190 

140191 

140192 

140193 

140197 

140199 

140100 

140S02 

140203 

140204 

140306 

140208 

140207 

140208 

140209 

140210 

140211 

140112 

140213 

1402 IB 

140217 

140118 

140220 

140123 

140124 

140226 

140228 

140129 


CASE  MIX 

01 . 1870 

01.0444 

01 . 1734 

01.0977 

01.0872 

01.0188 

00.9200 

01.4608 

01.0089 

01.2848 

01 . 1689 

01.2821 

01.2404 

01.4023 

01.2123 

01.3236 

01.1182 

01.3080 

01 . 1988 

01.3271 

00.9818 

01 . 1037 

01.0891 

01.2072 

01 . 1896 

00.97BB 

01.3878 

01.0483 

01.3926 

01.2309 

01 . 1882 

01.1866 

01.0130 

01 . 1243 

01.2844 

01.41BO 

01.4489 

01.0309 

01 . 1889 

01 .  1M4 

01.2142 

01.1229 

01.2410 

01.0212 

01.1770 

01.4083 

01 . 3349 

00.9199 

01.S41S 

01.0S48 


PROVIDER 

140330 

140231 

140232 

140233 

140234 

140238 

140239 

140240 

140241 

140242 

140243 

140146 

140148 

140147 

1402B0 

140281 

140262 

140263 

140268 

140271 

140273 

140276 

140276 

140280 

140281 

140286 

140286 

140288 

140289 

140290 

140291 

140292 

140293 

140294 

140296 

140297 

140298 

140299 

160001 

1B0002 

1B0003 

160004 

1B0006 

1B0008 

180007 

1B0008 

1B0009 

tsooio 

190011 
1S0013 


CASE  MIX 

01.0130 

01.9236 

00.9947 

01.4913 

01.1710 

01 . 1287 

01.8002 

01 . 1988 

00.9381 

01.3894 

00.8888 

01.0338 

01.093B 

00.9770 

01.2893 

01.3084 

01.2464 

01.3494 

01.2799 

01.0499. 

01.1880 

01.2201 

01.9432 

01 . 1879 

01.4286 

01.2616 

01.1747 

01.6218 

01.3088 

01.4243 

01.2127 

01.3377 

00.9171 

01.1199 

00.9882 

01.3466 

01.6197 

00.9721 

01.1276 

01.2988 

01.B803 

01.2182 

01.2046 

01.2126 

01.1288 

01.3391 

01.2964 

01  1688 

01  2044 

01  40S0 


PROVIDER 

160013 

160014 

160015 

160017 

180018 

180019 

160020 

160021 

160022 

180023 

160024 

180025 

160028 

160027 

160029 

180030 

160031 

160032 

160033 

160034 

160035 

160038 

180037 

180038 

1B0039 

160042 

160043 

160044 

160045 

160048 

180047 

180048 

180048 

160060 

160061 

160082 

160083 

160064 

160056 

160067 

180068 

160068 

180080 

180081 

180082 

160083 

160084 

150085 

190066 

190087 


CASE  MIX 

01.0085 

01.2787 

01.1730 

01.4898 

01.1799 

01.2479 

01.0411 

01.8340 

01 . 1486 

01.3680 

01.2193 

01.3892 

01.1418 

01.0498 

01.1173 

01.1800 

01.0043 

01.8237 

01.4880 

01.2481 

01  3174 

01.0274 

01.2200 

01.1879 

01.0838 

01.2210 

01.1381 

01 . 1984 

01.1210 

01.2916 

01.4807 

01.2139 

01.0641 

01.0828 

01.2487 

01.0790 

01.0889 

01 . 1807 

01.6B37 

02 . 4830 

01.4191 

01.1187 

01.1888 

01.1192 

00.9993 

01 . 1873 

01.1088 

01.1524 

01.1381 

00.9948 


PROVIDER 
180088 

180070 

160071 

160072 

180073 

180074 

180075 

180078 

180077 

180078 

160079 

180081 

180082 

180083 

180084 

160085 

160086 

160088 

160089 

180090 

180091 

160092 

160094 

180096 

180096 

180097 

180098 

160099 

180100 

180101 

180102 

180103 

160104 

160106 

150108 

180109 

180110 

180111 

180112 

180113 

180114 

180116 

180122 

180123 

180124 

180125 

160126 

150127 

150128 

160129 


CASE  MIX 

01.2927 

01.0357 

01.2373 

01.2309 

00.9867 

01.4297 

01.2892 

01.0333 

01.1180 

01.0838 

01.0701 

01.0087 

01.3580 

00.7823 

01.8834 

00.9737 

01.2448 

01.1871 

01.2890 

01.3378 

01.0872 

01.0863 

01.0055 

01.0418 

01.0317 

01.0839 

00.9996 

01.3039 

01.4968 

01.0985 

01.0252 

01.0649 

01 . 1247 

01.1439 

01.0687 

01.3193 

00.8880 

01.1181 

01.1938 

01 . 1884 

01.0892 

01.2821 

01 . 1847 

00.9799 

01.1780 

01.3474 

01.5273 

01. 1282 

01.1707 

01.2598 


PROVIDER 

180130 

180132 

180133 

180134 

1B013B 

190138 

180001 

180002 

180003 

180005 

180007 

180008 

180009 

180012 

180013 

180014 

180018 

180018 

180020 

180021 

180023 

180024 

180025 

160026 

180027 

180028 

180029 

180030 

180031 

180032 

180033 

180034 

180035 

180036 

180037 

180038 

180039 

180040 

180041 

180043 

180044 

160045 

180046 

180047 

180048 

180048 

180080 

180081 

180052 

180063 


01 
01 
01 
01 


CASE  MIX 
01.1971 
01.3921 
01.2172 
01.3052 
00.8477 
00.9837 
01.1408 
01.3374 
01.0833 
01.1025 
01.0987 
1086 
1596 
1792 
1605 
01.0287 
01.2317 
00.9183 
01.1441 
01.0892 
01 . 1595 
01.2384 
01.6454 
01.1096 
01 . 1796 
01.2393 
01.2377 
01.2420 
01.1484 
01.0707 
01.2486 
01.0244 
01.0882 
01.1830 
01.0839 
01.2018 
01.0298 
01.2108 
01 . 1438 
01.0770 
01.2985 
01.4910 
01.0543 
01.3226 
01.0412 
00.8780 
01.0889 
01.3141 
01.0144 
01.1488 


NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 
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1 

« 

PROVIDED 

t  CASE  MIX 

PROVIDER 

CASE  MIX      PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

w. 

1600S4 

01.0480 

160110 

01 .4028       170020 

01.1899 

170079 

00.9687 

170142 

01.2132 

16005S 

01.0027 

160111 

01.2032       170021 

00.9748 

170080 

00.9874 

170143 

01 . 1426 

160058 

01.0592 

160112 

01.2668        170022 

01.1419 

170081 

01.1715 

170144 

01.4051 

? 

160057 

01.3153 

160113 

01.1109        170023 

01.3262 

170082 

00.9772 

170145 

01.1732 

- 

160058 

01.5465 

180114 

01.0832       170024 

01.2391 

170084 

00.9369 

170148 

01.2928 

s 

160059 

01.2044 

160115 

01.1020       170025 

01.3018 

170085 

01.0797 

170147 

01.2252 

EL 

160060 

01 . 1088 

160116 

01 . 1584       170026 

01.0461 

170086 

01.4784 

170148 

01.2935 

2? 

160061 

01.0164 

180117 

01.2799       170027 

01 . 1964 

170087 

01.3399 

170150 

01.0479 

i 

160062 

01.1222 

160118 

01.0606       170030 

00.9795 

170088 

00.9953 

170151 

01.1241 

160063 

01.1716 

160119 

00.8994       170031 

00.9752 

170089 

01.0438 

170152 

01.0143 

S 

160064 

01.3339 

160120 

01.0515       170032 

01.1101 

170090 

01.0101 

170159 

00.9501 

^ 

160065 

01.1473 

160122 

01.1385        170033 

01 . 1907 

170092 

00.9634 

170160 

00.9952 

i 

160066 

01.0809 

160123 

01.1113       170034 

00.9890 

170093 

01.1004 

170164 

01.2262 

160067 

01.2318 

160124 

01.2006       170035 

00.9374 

170094 

01.0267 

170166 

01.1856 

160068 

01.0410 

180126 

01.1211       170036 

00.9222 

170095 

01.1956 

170168 

01.0277 

81. 

160069 

01.3127 

180129 

01 . 1700       170037 

01. till 

170097 

00.9712 

170170 

01.1558 

2 

160070 

01.0856 

180130 

01.0670       170038 

01.0471 

170098 

01.0678 

170171 

01.1253 

160071 

01.1180 

180131 

01.1637        170039 

01.1408 

170099 

01.2605 

170172 

00.9404 

• 

160072 

01.1161 

160132 

01.0873       170040 

01.3805 

170100 

00.8717 

170173 

00.9624 

160073 

00.9924 

180133 

01.1028        170041 

01.0321 

170101 

01.1337 

170174 

00.9582 

M 

160074 

01.0105 

180134 

00.9505        170043 

01 . 0477 

170102 

01.0512 

170175 

01.2534 

-*' 

160075 

01.0384 

180135 

00.9710       170044 

01.2760 

170103 

01.2206 

170176 

01.3589 

? 

160078 

00.9378 

180138 

01.0288        170045 

01.0535 

170104 

01 . 3590 

180001 

01 . 1550 

a 

160077 

01.0485 

180140 

01.0573        170046 

00.9405 

170105 

01.0399 

180002 

01.0806 

CO 

160079 

01 . 2908 

180141 

01.0151        170049 

01.2838 

170106 

01.1198 

180004 

01.1800 

CD 

180080 

01. 1009 

160142 

01 . 1878        170050 

00.9493 

170108 

01.1704 

180005 

01.0894 

^s 

180081 

01.1724 

160143 

01.0928        170051 

01.0808 

^70109 

01.1115 

180006 

00.8939 

g? 

180082 

01.8025 

160145 

01.0844       170052 

01.0801 

170110 

01.0022 

180007 

01.3148 

•s 

180083 

01.4305 

160146 

01.2807        170053 

00.9796 

170112 

01.0052 

180009 

01.1329 

180085 

01.0524 

160147 

01.2548       170054 

01.2082 

170113 

01 . 1 104 

180010 

01.6060 

160088 

01.0167 

180151 

01.0762       170055 

00.9645 

170114 

01.0800 

180011 

01.1726 

180088 

01.1119 

180152 

01.1186        170056 

01.0185 

170115 

01.1392 

180012 

01.2173 

1 
jU 

180089 

01.2063 

160153 

01.4845        170057 

01.0602 

170116 

01.1773 

180013 

01.2867 

160090 

01.0412 

170001 

01 . 1852       170058 

01.0709 

170117 

01.0031 

180014 

01.5874 

M 

160091 

01.0912 

170003 

01.1862       170060 

00.9524 

170119 

01.0104 

180015 

01 . 1009 

O 

160092 

00.9897 

170004 

01.1487       170061 

01.1041 

170120 

01.2286 

180016 

01.2544 

.1^ 

180093 

00.9989 

170006 

01 . 1579        170062 

00.9795 

170121 

00.8371 

180017 

01.2369 

90 

180094 

01 . 1485 

170007 

01 . 1675       170063 

00.9123 

170122 

01.T630 

180018 

01 . 2370 

1 

160095 

01 . 1354 

170008 

01.0131       170064 

01.2860 

170123 

01.4546 

180019 

01.1542 

a 

CD 

160097 

01.1798 

170009 

01 . 1327       170066 

00.9438 

170124 

01 . 1080 

180020 

01.0357 

flD 

160098 

01.0849 

170010 

01.1871       170067 

01.0661 

170125 

00.9275 

180021 

00.9495 

§ 

160099 

01.1140 

170011 

01.2940       170068 

01 . 1528 

170126 

00.9533 

180023 

00.8905 

o< 

160101 

01.2119 

170012 

01.3988        170069 

00.9418 

170128 

01.1008 

180024 

01.0288 

s 

180102 

01.2888 

170013 

01.2788        170070 

00.9553 

170131 

01.1502 

180025 

01.1300 

i 

160103 

00.9548 

170014 

01.1145       170072 

01.0002 

170133 

01 . 1642 

180026 

01.0604 

160104 

01 . 1854 

170015 

01.0938        170073 

01 . 1980 

170134 

01.0014 

180027 

01.0908 

w 

ff. 

180108 

01.0779 

170018 

01.4875        170074 

01.1608 

170137 

01 . 1680 

180028 

00.9919 

s 
S 

180107 

01.0992 

170017 

01.1874        170075 

00.8843 

170138 

01 . 2746 

180029 

01.2093 

180108 

01.2274 

170018 

01  0486        170078 

01.0840 

170139 

01.0081 

180030 

01.0492 

180109 

00.9812 

170019 

01.2513        170077 

01.0579 

170140 

01.0089 

180031 

01.0400 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES  FROM  PPS 

-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUIff  1990. 
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PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

180032 

00.9371 

180103 

01.6040 

190029 

01.2946 

190119 

01. 

0479 

190189 

01.2793 

180033 

01.0639 

180104 

01.3673 

190033 

00.9371 

190120 

00. 

9343 

190190 

01.0307 

180034 

01.0369 

180105 

00*.  9402 

190034 

01.2125 

190122 

01. 

2179 

190191 

01 . 1698 

180038 

01.3421 

180106 

00.8710 

190035 

01.3649 

190124 

01. 

3278 

190193 

01 . 1807 

180036 

01.0771 

180108 

00.9190 

190036 

01.5463 

190128 

01. 

2714 

190194 

01.1226 

180037 

01.2917 

180115 

01.0914 

190037 

00.9928 

190127 

01. 

3421 

190198 

00.9706 

180038 

01.2500 

180116 

01.2074 

190039 

01.3654 

190128 

00. 

8993 

190196 

00.9826 

180040 

01.7179 

180117 

01.2606 

190040 

01.3404 

190130 

00. 

9643 

190197 

01.1773 

180041 

01.0255 

180118 

01.013S 

190041 

01.4823 

190131 

01. 

1187 

190198 

01.1144 

180042 

01.0116 

180120 

00.9307 

190043 

01.0938 

190132 

01. 

0629 

190199 

01.3683 

180043 

01.1179 

180121 

01.1098 

190044 

01.0623 

190133 

01. 

0378 

190200 

01.4791 

180044 

01.1004 

180122 

00.9916 

190045 

01.2129 

190134 

00. 

8811 

190201 

01.1218 

180045 

01 . 1483 

180123 

01.3289 

190046 

01.3688 

190138 

01. 

3329 

190202 

01.2678 

180046 

01.0725 

180124 

01.2821 

190047 

01.1161 

190136 

00. 

9949 

190203 

01.8882 

180047 

00.9858 

180125 

01.0083 

190048 

01.0780 

190138 

00. 

7716 

190204 

01.3883 

180048 

01.0993 

180126 

01.0204 

190049 

01.0388 

190140 

00. 

9946 

190208 

01.2211 

180049 

01.2517 

180127 

01 . 1203 

190050 

01.0483 

190142 

01. 

0738 

190206 

01.3930 

1800S0 

01.2285 

180128 

01.0658 

190053 

01.0881 

190144 

01. 

1434 

190207 

01.1890 

180051 

01.2232 

180129 

01 . 1928  . 

190054 

01.3167 

190148 

00. 

9979 

190208 

00.8284 

180053 

00.9955 

180130 

01.3399 

190059 

00.9713 

190146 

01. 

4444 

190209 

00.8899 

180054 

01.0423 

180132 

01.2987 

190060 

01.2398 

190147 

00. 

0688 

190210 

00.8947 

180055 

01.0334 

180133 

01.2242 

190064 

01.4100 

190148 

00. 

8844 

190211 

00.9883 

180056 

01.0446 

180134 

01.1823 

190065 

01.4177 

190149 

01. 

0301 

200001 

01.3271 

180058 

00.8984 

180136 

01.3316 

190071 

00.9626 

190181 

01. 

1827 

200002 

01.0280 

180059 

00.9844 

180137 

01.7486 

190075 

01.2786 

190182 

01. 

3139 

200003 

00.9700 

180060 

00.9569 

180138 

01.2374 

190077 

00.9843 

190188 

00. 

9798 

200008 

00.9143 

180062 

00.8958 

180139 

01.0060 

190078 

01 . 1476 

190186 

00. 

9136 

200006 

01.0278 

180063 

01.0098 

190001 

01.0246 

190079 

01.2908 

190188 

01. 

1976 

200007 

00.9661 

180064 

01 . 1055 

190002 

01.5396 

190081 

00.8902 

190160 

01. 

1181 

200008 

01.2230 

180065 

00.9494 

190003 

01.2789 

190083 

00.9009 

190161 

01. 

0166 

200009 

01.6207 

180066 

01.1168 

190004 

01.1841 

190086 

01.1881 

190162 

01. 

1666 

200012 

01.1231 

180067 

01.5752 

190005 

01.2047 

190088 

01 . 1968 

190164 

01. 

1101 

200013 

01.1422 

180069 

01.1108 

190006 

01.2166 

190089 

01.1180 

190168 

00. 

9899 

200018 

01.2868 

180070 

01.0897 

190007 

01.0448 

190090 

01.2283 

190166 

01. 

0222 

200016 

01.0661 

180072 

01.0726 

190008 

01.4087 

190092 

01 . 1208 

190167 

01. 

3214 

200017 

01.2106 

180075 

00.9908 

190009 

01.0447 

190095 

01.0246 

190170 

00. 

9768 

200018 

01.1641 

180078 

01.1165 

190010 

01.0936 

190098 

01.3288 

190173 

01. 

3830 

200019 

01.2884 

180079 

00.9943 

190011 

01.1390 

190099 

01.2628 

190178 

01. 

1946 

200020 

01.0341 

180080 

01 . 1568 

190012 

01.0377 

190102 

01.4184 

190176 

01. 

3734 

200021 

01.1112 

180081 

01.3276 

190013 

01.2386 

190103 

00.9801 

190177 

01. 

4074 

200023 

00.9217 

180085 

01.2538 

190014 

01.0048 

190106 

01.1801 

190178 

00 

9782 

200024 

01.1892 

1^0087 

01.0048 

190015 

01.2060 

190109 

01.0440 

190179 

00 

8637 

200028 

01.1814 

180088 

01.5170 

190017 

01.2391 

190110 

00.9328 

190180 

01 

0747 

200026 

01.0408 

180092 

01.1423 

190018 

01.2388 

190111 

01.4779 

190182 

01 

0610 

200027 

01 . 1764 

180093 

01.2894 

190019 

01.4337 

190112 

01.2909 

190183 

01 

1811 

200028 

01.0188 

180094 

00.9790 

190020 

01.1320 

190113 

01.1900 

190184 

00 

9836 

200031 

01 . 1646 

180095 

01.1118 

190023 

00.9679 

190114 

01.0378 

190188 

01 

2380 

200032 

01 . 2845 

180099 

01.0065 

190025 

01.2382 

190115 

01.2668 

190186 

00 

9292 

200033 

01.6680 

180101 

01.2740 

190026 

01.2435 

190116 

01.2007 

190187 

00 

9967 

200034 

01.2040 

180102 

01.3310 

190027 

01.3951 

190118 

01.0878 

190188 

00 

9817 

200037 

01.1398 

FE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED 

IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  11 
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PROVIDER 

20003* 

200098 

200040 
200041 
200043 
200044 
200047 
2000iO 
2000t1 
200082 
2M0tS 
2000C8 
2000i2 
200003 
2000M 
210001 
210002 
210003 
210004 
21000ft 
21000ft 
210007 
210008 
210009 
210010 
ilOOll 
210012 
210013 
210016 
21001S 
210017 
210018 
210019 
210021 
210032 
210033 
210024 
210038 
21002ft 
210027 
210028 
210029 
210030 
310031 
310032 
210023 
210O34 
2100ift 
2100^6 
210027 


CASE  MIX 
01.0881 
01.2839 
01.0723 
01.1799 
00.0989 
01 . 170ft 
00.9878 
01.1718 
01.0l7t 
01.1182 
01.0992 
00.7230 
00.9998 
01.2211 
01.2402 
01.2800 
01.8702 
01.2123 
01.2478 
01.2323 
0l.0ft88 
01.4202 
01.1871 
01.408ft 
01.1380 
01.2488 
01.2076 
01.2889 
01.2188 
01.8990 
01.113ft 
01.2779 
01.2844 
01 . 1878 
01.1783 
01.2384 
01.2088 
01.1730 
01.3893 
01.1880 
01.0380 
01.2488 
01.0871 
Ol.ftlOft 
01.0832 
1086 
1782 
1123 
01  2192 
01  2229 


01 
01 
01 


PROVIDER 

310038 

210088 

210040 

210043 

210044 

310048 

210048 

210047 

210048 

210048 

2l00ft1 

210084 

2100SS 

2l00ft8 

210087 

3100S8 

2l00ft9 

220001 

220002 

220003 

220004 

22000ft 

220008 

220010 

220011 

220012 

220018 

22001ft 

220017 

220019 

220020 

220021 

280022 

220023 

220024 

220028 

22002ft 

220028 

220038 

220030 

220081 

220033 

220034 

330038 

22003ft 

220038 

220040 

226041 

220042 

220048 


01, 
01, 


CASE  MIX 
01.3036 
Ol.lOftft 
01.2303 
01.1898 
01.2073 
01.0ftl3 
01 . 1033 
00.7837 
01. 100ft 
01.3lft2 
01.3404 
01.2338 
01 . 1307 
01.3083 
01.1393 
01.0360 
1894 
1490 
01.3437 
Ol.03Sft 
01.310ft 
01.31t3 
01.3113 
01.179S 
01.2678 
01.2424 
01.2094 
01.2096 
01.3164 
1482 
1384 
1866 
00.8878 
01.3387 
01.3148 
01.1030 
01.3388 
01.3394 
01 . 1427 
01.0347 
01.0333 
01 . 188ft 
01.110ft 
01.173ft 
01.4370 
01.2973 
01  2918 
1388 
198S 
1866 


01, 

01 

01 


01 
01 
01 


PROVIDER 

22004ft 

230048 

220049 

220090 

220091 

220092 

220093 

220O99 

330097 

230098 

220060 

220061 

220062 

230063 

220064 

220069 

220066 

220067 

220068 

220070 

220071 

220073 

220074 

220078 

220076 

220077 

220079 

220080 

220081 

220082 

220083 

220084 

220086 

220088 

220089 

220090 

220092 

220094 

220098 

220097 

220098 

220089 

220100 

220101 

220102 

220104 

220109 

320106 

220107 

220108 


01 
01 


CASE  MIX 
01.3031 
01.1733 
01.l3l3 
01.0488 
01.1478 
01.3418 
01.1377 
01.1086 
01.2963 
01.0784 
01.0933 
01.3843 
00.8603 
01 . 1438 
1743 
1214 
01.2888 
01.2060 
00.6461 
01.1210 
01.6761 
01.2039 
01.1343 
00.7428 
01.1712 
01.8361 
01 . 1764 
01.1688 
01.0318 
01.3303 
1916 
1930 
01.9377 
01.9183 
01.3883 
01 . 1708 
01.2147 
01.2016 
01.1008 
01.0840 
01.2120 
01.1343 
01.277ft 
01.2681 
00.6628 
01.2189 
1407 
1069 
1319 


01 
01 


01 
01 
01 


01.0934 


PROVIDER 

220110 

220111 

330114 

220119 

220116 

220117 

220118 

220119 

220120 

330123 

220120 

220128 

220128 

220131 

330133 

220138 

220183 

220184 

230186 

320162 

220163 

220171 

230001 

230002 

230003 

230004 

230009 

230006 

230007 

230012 

230013 

230014 

230019 

230017 

230019 

230020 

230021 

230022 

230024 

230027 

230029 

230030 

230031 

230032 

230034 

230039 

230036 

230037 

230038 

230039 


CASE  MIX 
01.8138 
01 . 1738 
01.0842 
01.3039 
01.7381 
00.9812 
01.3014 
01.3099 
00.9799 
00.9300 
01.3980 
01.1743 
01.0848 
01.1474 
00.3701 
01.0906 
01.0909 
00.9777 
01 . 1908 
01.3280 
01.8001 
01.3699 
01.3333 
3097 
1908 
01.8778 
01.1883 
00.3836 
01.1008 
00.3882 
01.3331 
01.0106 
01.1083 
01.4883 
01.4096 
01.3989 
01.3097 
01.34ftft 
01.ft1ft4 
01.0314 
01.4378 
01.3244 
01.3700 
01.3177 
1808 
1041 
01  2301 

00  9743 

01  9730 
Ol  263a 


01 
01 


01. 
01. 


N0T£:  Ck&t   Mix  INDEXES  DO  NOf  INCLUDE  DISCHARGES  PROM  PPS- EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1980 


PROVIDER 

330040 

330041 

330043 

830043 

330046 

230047 

230091 

230093 

230094 

330099 

330096 

330098 

330099 

330060 

330063 

230063 

230069 

230066 

230068 

230068 

230070 

330071 

230072 

230079 

230079 

230077 

230078 

230080 

230081 

230082 

230034 

230089 

230086 

230037 

330088 

230030 

330082 

230083 

230098 

23008ft 

230037 

230038 

330038 

330100 

330101 

230102 

230103 

230104 

230109 

230106 


CASE  MIX 

01.2644 

01 . 1071 

01.1409 

00.8088 

01.6094 

01.1770 

00.9837 

01.3603 

01.4609 

01.1062 

00.9806 

01.1838 

01.4448 

01 . 1840 

01 . 1068 

01.3484 

01.2882 

01.2106 

01.2333 

01 . 1833 

01.3199 

00.6698 

01.1439 

01.3990 

01.1774 

01.8197 

01.0947 

01.3486 

01.3070 

01.0836 

01.1311 

01.1148 

01.0000 

01 . 1023 

01.3733 

01 . 3343 

01.2434 

01.0782 

01.0990 

01.1197 

01.3878 

01.3801 

01.1313 

01.0380 

01.0978 

00.4432 

01.0983 

01.4008 

01.4980 

01.1447 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 


T 


IMS 


PAGE 


11  OF  23 


PROVIDER 

230107 

230108 

230110 

230111 

230113 

230114 

230115 

230116 

230117 

230118 

230119 

230120 

230121 

230122 

230124 

230125 

230128 

230129 

230130 

230132 

230133 

230134 

230135 

230137 

230138 

230140 

230141 

230142 

230143 

230144 

230145 

230146 

230147 

230149 

230150 

230151 

230153 

230154 

230155 

230156 

230157 

230158 

230159 

230161 

230162 

230163 

230165 

230167 

230169 

230171 


01, 
01. 


CASE  MIX 
00.9604 
01.1296 
01.1488 
01.0260 
00.9994 
00.8136 
00.9371 
00.9265 
01.7662 
01.2195 
01.1278 
01.0753 
01.2390 
01.2920 
01.1471 
01.3461 
01.4140 
01.8019 
01.4853 
01.3012 
1744 
1363 
01.2360 
01.0968 
00.9182 
01.0980 
01.4334 
01.1850 
01.3214 
01.1631 
01.1854 
01.1759 
01.2685 
01.2210 
01.7011 
01.3493 
01.0322 
01.1210 
01.0069 
01.4988 
01.3860 
00.9976 
01.2319 
00.8706 
00.9963 
01.0125 
01.6214 
01.2581 
01.2748 
01 . 1022 


PROVIDER 

230172 

230173 

230174 

230175 

230176 

230178 

230179 

230180 

230181 

230184 

230186 

230188 

230189 

230190 

230191 

230193 

230194 

230195 

230197 

230199 

230201 

230204 

230205 

230207 

230208 

230211 

230212 

230213 

230216 

230217 

230219 

230221 

230222 

230223 

230224 

230227 

230228 

230230 

230232 

230235 

230236 

230237 

230239 

230241 

230244 

230253 

230254 

230256 

230257 

2302S9 


CASE  MIX 
01.2134 
01.-2512 
01.2578 
01.0574 
01.2130 
01.0648 
00.9308 
01 . 1275 
01.0020 
01.1856 
00.9609 
01 . 1253 
00.9640 
01.0684 
00.9456 
01.3177 
01.2242 
01.3406 
01.2390 
01 . 1769 
01.1107 
01.3340 
01.1490 
01 . 1626 
01.2287 
00.9818 
01.1257 
01.0040 
01.3483 
01.2162 
00.9243 
01.2517 
01.2792 
01.3090 
01.1732 
01.2934 
01.2205 
01.3156 
00.9951 
01.0567 
01.2832 
1464 
1883 
1166 
01.3085 
01.0707 
01.2420 
00.9937 
01.0037 
01.0852 


01. 
01. 
01 


PROVIDER 

230264 

230266 

230269 

230270 

230273 

230275 

230276 

230277 

240001 

240002 

240003 

240004 

240005 

240006 

240007 

240008 

240009 

240010 

240011 

240013 

240014 

240016 

240017 

240018 

240019 

240020 

240021 

240022 

240023 

240025 

240026 

240027 

240028 

240029 

240030 

240031 

240036 

240037 

240038 

240040 

240041 

240043 

240044 

240045 

240046 

240047 

240048 

240049 

240050 

240051 


CASE  MIX 
01.2600 
01.3260 
01.2401 
01.2400 
01.3623 
01.0276 
01.0701 
01.2053 
01.4752 
01.5859 
01.2923 
01.3841 
00.9075 
01.2614 
01.0681 
01.0971 
01.0855 
01.8125 
01.0442 
01.2457 
01.0964 
01.3577 
01.2113 
01.2554 
01.4254 
01.2441 
00.9870 
01.0474 
01.0351 
01.2168 
01.2874 
01.0515 
1322 
1638 
01.3208 
00.9033 
01.4006 
01.0619 
01.4343 
01.1302 
01 . 1484 
01.1360 
01.1148 
01.0771 
01.5108 
01.2914 
01.2763 
01.5779 
01.0054 
00.9784 


01. 
01. 


PROVIDER 

240052 

240053 

240056 

240057 

240058 

240059 

240061 

240062 

240063 

240064 

240065 

240066 

240069 

240071 

240072 

240073 

240074 

240075 

240076 

240077 

240078 

240079 

240080 

240081 

240082 

240083 

240084 

240085 

240086 

240087 

240088 

240089 

240090 

240091 

240093 

240094 

240096 

240097 

240098 

240099 

240100 

240101 

240102 

240103 

240104 

240105 

240106 

240107 

240108 

240109 


CASE  MIX 

01.2106 

01.4764 

01.3100 

01.6681 

01.0060 

01.1437 

01.4864 

01.0441 

01.3596 

01.2233 

01.0499 

01.3105 

01.1875 

01.1142 

01.0250 

01.0259 

01.0286 

01.2242 

01.1250 

00.9811 

01.3282 

01 . 1454 

01.3454 

01.2191 

01.2441 

01.2231 

01.2572 

00.9289 

01.1251 

01.1424 

01.4273 

01.0153 

01.1265 

01.0781 

01.2952 

01.0078 

01.0484 

01.0630 

00.9916 

01.0479 

01.2250 

01.2317 

01.0609 

01.1869 

01.2261 

00.9596 

01.2623 

00.9636 

01.0885 

01.0809 


PROVIDER 

240110 

240111 

240112 

240114 

240115 

240116 

240117 

240118 

240119 

240121 

240122 

240123 

240124 

240125 

240127 

240128 

240129 

240130 

240132 

240133 

240134 

240135 

240136 

240137 

240138 

240139 

240140 

240141 

240142 

240143 

240144 

240145 

240146 

240148 

240150 

240152 

240153 

240154 

240155 

240156 

240157 

240158 

240160 

240161 

240162 

240163 

240165 

240166 

240167 

240169 


01. 
01. 
01 


01. 
01. 


CASE  MIX 
01 . 1553 
01.0178 
1671 
1186 
3643 
00.9403 
01.1756 
01.0450 
00.8478 
00.9233 
01.0250 
01.0383 
01.0086 
00.9502 
01.0250 
01.1014 
00.8985 
01.0158 
2194 
1709 
00.9773 
00.9666 
00.8968 
01.1609 
00.9389 
01.0702 
00.9093 
00.9720 
01.0624 
01.0916 
01.0584 
00.9712 
01.0098 
00.9493 
00.9919 
00.9565 
00.9668 
01.0259 
01.0820 
00.9220 
01.0501 
01.2111 
00.9107 
00.9528 
01.0596 
00.8987 
00.9382 
01 . 1269 
00.8601 
00.9738 


g. 
9 


NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 
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LE  3C  : 

HOSPITAL  CASE 

MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCA 

L  YEAR  1888 

PAGE    13  OP 

33 

PROVIOEI 

ft  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

II 
PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

240170 

01.1462 

260036 

00.9640 

280099 

01.1968 

260014 

01.6883 

360077 

01.3761 

240171 

Ol.OttI 

260037 

00  .'9491 

280100 

01.1831 

360018 

01.0667 

360078 

01.1361 

240172 

01.2168 

260038 

00.9016 

280101 

00.8618 

360016 

01.1176 

360078 

01.0676 

240173 

01.0963 

260039 

00.6642 

880102 

01.4006 

360017 

01.3064 

360060 

01.0628 

240175 

00.7980 

860040 

01.1278 

280104 

01.2284 

.360018 

00.6888 

260081 

01.4311 

240176 

00.9469 

260042 

01.1309 

280108 

00.8188 

360018 

01.0361 

360062 

01 . 1748 

240176 

01.0643 

260043 

00.8670 

280107 

00.8238 

360030 

01.4765 

360068 

01.4173 

d40ltO 

01.0314 

260044 

01.1638 

280109 

01.0104 

360031 

01.3640 

360066 

01.0306 

240 ltd 

01.0885 

260045 

01.0962 

280110 

00.8810 

360022 

01.3883 

260068 

01.1318 

240164 

00.6606 

260046 

01.0500 

250111 

00.8013 

360023 

01.3637 

260068 

01.0673 

240167 

01.2063 

860047 

00.9816 

280112 

00.8744 

360034 

01.0888 

360080 

01.3311 

.- 

240162 

01.0119 

250048 

01.2892 

280113 

01.0471 

360038 

01.3361 

360061 

01.6431 

240163 

01.0472 

250049 

00.9878 

250114 

00.8071 

360036 

00.8888 

360082 

01.0661 

240166 

01.2948 

260050 

01.1138 

250117 

01.0820 

360037 

01.4635 

360084 

01.0664 

240200 

00.6676 

260061 

00.8872 

380116 

01.1180 

360036 

01.1738 

360068 

01.3748 

240201 

01.0710 

260057 

01 . 1037 

280119 

01.0128 

260030 

01 . 1680 

260066 

01.3102 

240205 

00.9013 

260068 

01.0790 

280120 

01.0110 

860031 

01.3382 

360087 

01.1832 

246206 

00.9012 

250069 

01.0238 

380131 

01 . 1080 

260032 

01.6113 

360100 

01.1661 

240207 

01.2319 

260060 

00.8388 

380122 

01.2043 

260033 

01.3084 

360103 

01.0103 

240210 

01.2603 

260061 

00.8686 

280123 

01 . 1084 

360034 

01.0148 

360103 

01.3787 

260001 

01.3469 

250062 

00.9944 

280124 

00.8818 

360038 

01.0088 

360104 

01.6470 

2S0002 

00.8617 

260063 

00.8964 

260125 

01.1460 

360036 

01.0306 

360108 

01.7665 

2S0003 

00.8964 

260065 

00.9648 

280126 

00.8848 

360037 

01.3818 

360107 

01.3667 

2S0004 

01.3607 

250066 

00.9088 

260127 

00.8645 

360036 

01.3861 

260108 

01.6630 

2S0005 

00.6823 

260067 

01.0587 

280128 

01.0848 

360040 

01.4670 

360108 

01.0368 

230006 

01.0475 

260068 

00.8644 

260129 

01.0828 

360041 

00.8830 

360110 

01.4388 

250007 

01.1470 

260069 

01.2378 

280131 

01.0033 

360043 

01.1687 

360111 

01.0718 

250008 

00.9608 

250071 

00.8831 

380132 

00.8881 

360044 

01.0806 

360113 

01.4213 

250009 

01.0803 

260072 

01.1682 

280133 

00.8388 

360047 

01.3710 

860113 

01.1706 

260010 

01 . 1409 

260073 

00.8722 

380134 

01.0783 

360048 

01.3187 

360118 

01.3033 

260012 

00.6667 

260075 

00.6111 

380136 

00.8888 

360048 

00.6373 

360116 

01 . 1306 

260014 

01.1682 

260076 

00.8614 

380137 

00.8084 

360080 

01.0608 

360118 

01.3848 

260015 

00.9950 

250077 

00.8478 

350138 

01.0683 

360081 

01 . 1678 

360130 

01.3708 

260016 

00.8737 

250078 

01.3712 

280139 

00.8446 

360062 

01 . 1678 

260132 

01 . 1760 

260017 

00.9703 

250079 

00.8686 

280140 

00.8388 

360083 

01.1068 

360133 

00.6663 

260016 

01.0944 

280081 

01 . 1837 

280141 

01.3443 

360084 

01.3378 

360137 

00.6668 

2S0019 

01.2339 

280082 

01.1888 

280142 

00.8348 

360065 

01 . 1638 

360138 

01.0336 

260020 

00.9916 

250083 

00.8848 

260001 

01.8380 

360087 

01.0686 

360138 

01.1300 

260021 

00.9217 

250084 

01.1188 

260002 

01.3473 

360088 

01.0163 

360131 

01.3476 

260023 

00.8864 

250085 

00.8823 

260003 

01.0247 

360061 

01.0632 

360134 

01.1633 

260024 

00.9797 

280086 

00.8767 

260004 

01.0232 

360063 

01.2264 

360137 

01.3483 

260025 

01.0385 

280088 

01.0888 

.  260005 

01.3188 

360063 

01.1430 

360138 

01.6463 

260037 

00.9641 

260089 

00.8813 

260006 

01.3308 

360064 

01.3240 

360141 

01.7734 

250029 

00.6742 

260061 

01.0184 

260007 

01.1703 

360068 

01.4410 

360143 

01.3168 

260030 

00.9808 

260093 

01 . 1880 

260008 

01.3636 

360066 

00.6868 

360143 

01.1613 

260031 

01.1923 

280094 

01 . 1626 

260009 

01.3064 

360067 

00.8858 

360146 

00.6187 

250032 

01.1959 

250095 

01.0808 

260010 

01.8824 

360068 

01.7527 

360147 

01.0068 

260033 

01  0062 

250096 

01. 1155 

260011 

01.3410 

260070 

01.0730 

360148 

00.6308 

260034 

01.2990 

250097 

01.1591 

260012 

01.0147 

260073 

00.9711 

260168 

01 . 1363 

250035 

00.8760 

250098 

00.9379 

260013 

01.0642 

260074 

01.2394 

260168 

01.1408 
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NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1880. 


.1  ■ 

TABLE  3C  : 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 

.  1 

YEAR  1989 

PA 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

1 
PROVIDER 

CASE  MIX 

PROVIDER 

260160 

01.1316 

270032 

01.1216 

280021 

01.1772 

280080 

00.9460 

260020 

• 

260162 

01 . 1436 

270033 

00.6464 

280022 

00.9877 

280081 

01.3422 

260021 

260163 

01.1610 

270038 

01.0864 

280023 

01.3118 

280082 

01.2618 

260022 

260164 

01.1461 

270036 

00.6818 

280024 

00.8644 

280083 

01.0321 

260027 

260 16S 

01.0704 

270036 

00.6606 

280028 

00.6698 

280084 

01.0317 

260026 

260166 

01.1861 

270040 

01.1632 

280026 

01 . 1868 

280088 

01.3717 

260031 

260172 

01.0260 

270041 

01.0866 

280028 

00.6366 

280088 

01.8833 

260032 

260173 

01 . 1627 

270043 

00.8314 

280026 

01.0402 

280086 

00.6443 

260033 

260176 

01.1622 

270044 

01.0420 

280030 

01.8824 

280060 

00.6986 

300001 

260176 

01.3612 

270046 

00.6761 

280031 

01.1400 

280061 

01.0826 

300002 

260177 

01.2666 

270047 

00.8688 

280032 

01.1483 

280062 

00.9397 

300003 

260171 

01.3840 

270048 

01.1106 

280033 

00.6372 

280063 

00.9106 

300006 

260176 

01.4743 

270046 

01.2666 

280034 

01.2833 

280064 

00.6828 

300006 

260160 

01.4663 

270080 

00.6183 

280038 

00.6436 

280067 

00.8604 

300007 

260182 

01.1268 

270081 

01.1883 

280037 

01.1666 

280098 

01.0034 

300008 

260163 

01.3236 

^70082 

01.0832 

280038 

01.0941 

280101 

00.6822 

300006 

260116 

01.1873 

270083 

00.6883 

280036 

01.0706 

280102 

00.6818 

300010 

260168 

01 . 1466 

270088 

00.7334 

280040 

01.4480 

280103 

00.6408 

300011 

260186 

01.0188 

270087 

01.0982 

280041 

00.6692 

280104 

01.1041 

300012 

260160 

01.1726 

270088 

01.0844 

280042 

01.1082 

280108 

01.2109 

300013 

260161 

01.1684 

270086 

00.6234 

280043 

01.0708 

280106 

00.9271 

300014 

260163 

01.1664 

270060 

00.6481 

280048 

01.0819 

280107 

01.1387 

300018 

260166 

01.0246 

270063 

00.6048 

280046 

01.0962 

280108 

01.0468 

300016 

260167 

01.1866 

270067 

01.0663 

280047 

01.2489 

280106 

00.8304 

300017 

260168 

01.2808 

270068 

00.8883 

280048 

01.0883 

280110 

00.6696 

300018 

260200 

01.2168 

270071 

00.8624 

280046 

01.0702 

280111 

01 . 1768 

300016 

260202 

01.2387 

270072 

00.8223 

280080 

00.6767 

680114 

01.0069 

300020 

270002 

01.1870 

270073 

01.0660 

280081 

01.0671 

280118 

01.0089 

300021 

270003 

01 . 1636 

270074 

00.6211 

280082 

01.0460 

280117 

01.1066 

300022 

270004, 

01.7864 

270078 

00.6386 

280084 

01.1868 

280118 

01.1240 

300023 

270006 

00.6626 

270076 

00.8601 

280088 

01.0021 

280116 

00.8683 

300024 

270007 

00.6382 

270076 

00.6230 

280086 

01.0848 

280122 

01.0478 

300028 

270006 

00.6686 

270080 

01.1373 

280087 

01 . 1046 

280123 

00.7744 

300029 

270006 

00.6634 

270081 

00.6663 

280088 

01.2343 

260001 

01.4083 

300033 

270011 

01.1026 

270082 

00.6113 

260060 

01.3260 

260002 

01.0193 

300034 

270012 

01.3867 

270063 

01.0406 

280061 

01.3182 

260003 

01.8604 

310001 

270013 

01.2143 

280001 

01.1823 

280062 

01.2063 

260008 

01.2386 

310002 

270014 

01.4466 

280003 

01.7271 

280064 

01.0662 

260006 

01.1084 

310003 

270016 

00.8606 

280004 

01 . 1883 

280068 

01.2204 

260007 

01.6687 

310008 

270017 

01.2127 

280008 

01.3788 

280066 

01.1314 

260008 

01.3612 

310006 

270016 

00.6148 

280006 

01.3700 

280068 

00.6684 

260006 

01.3769 

310008 

270021 

01.1826 

280010 

01.0668 

280070 

01.0204 

260010 

01.0788 

310009 

270023 

01.3367 

280011 

01.0731 

280071 

00.8606 

260011 

01.1149 

310010 

270024 

01.0486 

280012 

01.1407 

280073 

01.0480 

260012 

01.2498 

310011 

270026 

00.6430 

280013 

01.8004 

280074 

01.0831 

260013 

00.9336 

310012 

270027 

01.0324 

280014 

01.1062 

280078 

01.1708 

290014 

00.6842 

310013 

270028 

01.0666 

28001S 

01.0810 

280076 

00.9701 

290018 

00.9881 

310014 

270026 

01.0666 

280017 

01 . 1866 

280077 

01.3000 

290016 

01.0931 

310018 

270030 

00.6S26 

280018 

01.0080 

280078 

01.0020 

260018 

00.7968 

310016 

270031 

00.6246 

280020 

01.3646 

280076 

00.6437 

290019 

01.2821 

1 

310017 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

1 

- 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED 

IN  HCFA  CENTRAL  OFFICE  THROUGH  JUN 

C  1980. 

fiE    13  OF 

23 

CASE  MIX 

01.0082 

01.4618 

01.6612 

01.0669 

00.8480 

00.9180 

01.3718 

01.1389 

01.2740 

00.8334 

01.7880 

01.3648 

01.2104 

01.1763 

01.2624 

01.1168 

01.2443 

01.2268 

01.3046 

01.2108 

01.2481 

01.0366 

01.1779 

01.2472 

01.2788 

01.1841 

01 . 1648 

01.2607 

01.2132 

01.1780 

01.2416 

01.0646 

01.2310 

01.0988 

01.8846 

01.4648 

01.6890 

01.1817 

01.1780 

01 . 1307 

01.2228 

01 . 1446 

01.1667 

01.2368 

01.3846 

01.2784 

01.4737 

01.4470 

01 . 1766 

01.3036 

TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1981 1 


PROVIDER 

310018 

310019 

310020 

310021 

310022 

310024 

310025 

310026 

310027 

310028 

310029 

310031 

310032 

310033 

310034 

310038 

310037 

310038 

310039 

310040 

310041 

310042 

310043 

310044 

310045 

310047 

310048 

310049 

3100S0 

310051 

310<te2 

310054 

310056 

310057 

310058 

310060 

310061 

310062 

310063 

310064 

310067 

310068 

310069 

310070 

310071 

310072 

310073 

310074 

310075 

310076 


CASE  MIX 

01.0827 

01.4819 

01 . 1652 

01.2114 

01.2057 

01.1899 

01 . 1007 

01.2655 

01.1835 

01 . 1598 

01.6781 

02.2722 

01.1249 

01.2002 

01 . 1470 

01 . 1624 

01 . 2029 

01.5241 

01.2098 

Oi.1388 

01.2543 

01.0976 

01.2242 

01.2543 

01.1984 

01.2620 

01.1649 

01.2557 

01.2042 

01 . 2678 

01 . 1808 

01.2899 

01 . 1709 

01.2394 

01.1642 

01.1870 

01.1711 

01.1221 

01.2551 

01.1869 

01.1971 

01.2185 

01.1341 

01.2224 

01.1953 

01.1719 

01.1825 

01.2226 

01.2104 

01.2651 


PROVIDER 

310077 

310078 

310081 

310083 

310084 

310085 

310086 

310087 

310088 

310090 

310091 

310092 

310093 

310096 

310105 

310108 

310110 

310111 

310112 

310113 

310115 

310116 

310118 

310119 

310120 

310121 

310515 

310529 

310534 

320001 

320002 

320003 

320004 

320005 

320006 

320009 

320010 

320011 

320012 

320013 

320014 

320016 

320017 

320018 

320019 

320021 

320022 

320023 

320030 

320031 


01. 
01 


CASE  MIX 
01.5243 
01.2216 
01.1640 
01.2080 
01.1819 
01.1727 
01.1848 
01.2364 
01.1992 
01.1898 
01 . 1957 
01.2317 
01.1057 
01.5448 
01.1157 
01.2088 
01.1735 
01.2165 
01.1717 
01.2249 
01.1714 
01.2228 
1741 
1616 
01.0259 
01 . 1907 
00.8678 
01.7322 
00.7976 
01.3498 
01.2236 
01.3261 
01.1359 
01.2641 
01 . 1637 
01.2833 
01.2732 
00.9973 
01.0668 
01.0556 
00.9114 
01 . 1068 
01.1234 
01.2128 
01.3355 
01.5795 
01 . 1730 
01.1490 
01.0785 
00.9348 


PROVIDER 

320032 

320033 

320035 

320037 

320038 

320046 

320048 

320053 

320056 

320057 

320058 

320059 

320060 

320061 

320062 

320063 

320065 

320067 

320068 

320069 

320070 

320072 

320074 

320076 

320077 

330001 

330002 

330003 

330004 

330005 

330006 

330007 

330008 

330009 

330010 

330011 

330012 

330013 

330014 

330015 

330016 

330019 

330020 

330022 

330023 

330024 

330025 

330027 

330028 

330029 


CASE  MIX 
00.9976 
01.0792 
01.0455 
01.2433 
01.2534 
01.0650 
01 . 1904 
01.0820 
00.9046 
01.0394 
00.8777 
01.0789 
00.9393 
01 . 1505 
00.8915 
01.2430 
01 . 1663 
00.8606 
01.0115 
01 . 1078 
00.9270 
00.5207 
01.0489 
01 . 1456 
00.8077 
01 . 1665 
01.3319 
01.3422 
01.2727 
01.4907 
01.4417 
01.2059 
1248 
1991 
01.2010 
01.2328 
01.5306 
01.8761 
01.2816 
01.3279 
01.0949 
01.2830 
01.0765 
00.9979 
01.2743 
01 . 5946 
01.1148 
01.4786 
01.2995 
01.1995 


01. 
01. 


PROVIDER 

330030 

330033 

330034 

330036 

330037 

330038 

330039 

330041 

330043 

330044 

330045 

330046 

330047 

330048 

330049 

330053 

330055 

330056 

330057 

330058 

330059 

330061 

330062 

330064 

330065 

330066 

330067 

330072 

330073 

330074 

330075 

330076 

330078 

330079 

330080 

330082 

330084 

330085 

330086 

330088 

330090 

330091 

330092 

330094 

330095 

330096 

330097 

330100 

330101 

330102 


01. 
01. 


CASE  MIX 

01.1788 
01.3041 
01.1876 
01 . 1593 
01.1235 
01.2119 
00.9626 
01.4872 
1934 
1930 
01 . 2435 
01.5013 
01.2716 
01.2643 
01 . 3773 
01.1009 
01.3019 
01.2636 
01 . 3872 
01.2420 
01.4545 
01.2777 
01.1207 
01.3226 
01.2195 
01.2094 
01.2835 
2889 
1739 
01.2310 
01.0588 
0t.26M 
01.3311 
1642 
1982 
01.2485 
01.0520 
01 . 3427 
01 . 2453 
01.1411 
01.5540 
01.2756 
01.0241 
01.3462 
01.2409 
01.0794 
01.2583 
00.5892 
01.5501 
01.2577 


PAGE 


14  OF  23 


01. 
01 


01. 
01. 


NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 


PROVIDER 

330103 

330104 

330106 

330107 

330108 

330110 

330111 

330114 

330115 

330116 

3301 18 

330119 

330121 

330122 

330125 

330126 

330127 

330128 

330132 

330133 

330135 

330136 

330140 

330141 

330142 

330144 

330148 

330151 

330152 

330153 

330154 

330155 

330157 

330158 

330159 

330160 

330161 

330162 

330163 

330164 

330165 

330166 

330167 

330168 

330169 

330171 

330174 

330175 

330176 

330177 


CASE  MIX 

01.1956 

01.3608 

01.5466 

01.2265 

01.2490 

00.9890 

01 . 1845 

01.0119 

01.2291 

00.9880 

01.4741 

01.3441 

01.0515 

01.1828 

01.6888 

01.1144 

01.1783 

01.2561 

01.2311 

01.2546 

01.2021 

01.2987 

01.5588 

01.2171 

01.2115 

01.0470 

01.0871 

01.1396 

01.3299 

01.2966 

01.3704 

01 . 1633 

01 . 2698 

01.2163 

01.3380 

01.3393 

01.1382 

01.3028 

01.1875 

01.3490 

01.0154 

01.0250 

01.4294 

01.0810 

01.2799 

01.2717 

00.8985 

01.0826 

00.9234 

01.1135 
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TABLE  3C  : 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 

1 

YEAR  19*9 

PAGE    15  OP 

1 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

provider' 

;ase  mix 

PROVIDER  CASE  MIX 

330173 

01.0086 

330242 

01.2867 

3303SO 

01.6S48 

340021 

01.2686 

340080 

01.1373 

3^130 

01.3044 

330244 

oi.oteB 

3303S1 

01.0878 

340022 

01 . 1024 

340081 

01.8342 

380131 

01.2386 

330246 

01.2118 

3303S3 

01.1**3 

340023 

01.3732 

340083 

01.0743 

• 

330132 

02.0631 

330246 

01.1886 

3303S4 

01.0888 

340024 

01.1860 

340084 

01.363* 

330183 

01.3681 

330247 

00.6614 

330357 

01.2887 

340026 

01 . 1368 

340096 

01.124* 

330184 

01.2488 

330248 

01 . 1800 

3303B* 

01.0683 

340027 

01 . 1484 

-  340097 

01.0472 

33018B 

01 . 1776 

330260 

01.1826 

330362 

00.7376 

34002* 

01.3638 

340098 

01.6440 

o 

33018B 

01 . 1240 

3302B2 

00.8644 

330363 

00.7227 

340030 

01.7328 

340088 

01 . 1830 

330188 

01 . 1672 

3302B4 

01.0180 

330366 

00.7263 

340031 

01.0683 

340100 

01.2832 

330188 

00.8134 

330267 

00.888* 

330367 

00.686* 

340032 

01.36*2 

340101 

01.1366 

330181 

01.2424 

330888 

01.3846 

33036* 

00.0630 

340034 

01.2*62 

340104 

00.8324 

380183 

01.3872 

3302B8 

01.2182 

330368 

00.7066 

34003S 

01.0841 

340105 

01.3874 

380184 

01.4836 

330261 

01.2668 

330371 

00.7614 

340036 

01.1008 

340106 

01 . 1680 

38018B 

01.6264 

830263 

01.0826 

330372 

01.227* 

340037 

01.1878 

340107 

01.3236 

330188 

01.30*1 

330364 

01 . 1632 

330373 

00.6473 

34003* 

01 . 1807 

340108 

01.3087 

330187 

01.0670 

330266 

01.3081 

330381 

01.2278 

340038 

01.2166 

340111 

01.1818 

330188 

01.2766 

330267 

01.8081 

3303*3 

01.2440 

340040 

01.6686 

340112 

01.0128 

330188 

01 . 1440 

330868 

01.1760 

3303*6 

01.2034 

340041 

01.2367 

340113 

01.8408 

330301 

01.408B 

330270 

01.8233 

3303*6 

01.2081 

340042 

01.2641 

340114 

01.2*02 

330103 

01.8047 

330272 

00.8848 

3303*7 

00.8076 

340044 

01.0330 

340115 

01.3262 

330303 

01.4326 

330273 

01.2374 

3303*8 

01.7808 

340046 

01.0260 

340116 

01.4814 

330304 

01.2178 

330276 

01.2472 

330380 

01.1234 

340047 

01.6688 

340118 

01 . 1864 

330206 

01.1343 

330276 

01.2637 

330381 

01.6416 

340048 

00.6346 

340120 

01.0*43 

330208 

01.1384 

330277 

01.0870 

330393 

01.4814 

340060 

01.2361 

340121 

00.8866 

330208 

01 . 1B38 

330278 

01.2286 

330394 

01.2621 

340061 

01.2782 

340122 

01.0681 

330811 

01 . 1264 

330281 

00.7778 

330395 

01.3086 

340062 

00.8860 

340123 

01.2138 

330212 

01 . 1840 

3302*6 

01.6B27 

330396 

01.1883 

340063 

01.6338 

340124 

01.1*02 

330213 

01 . 1B84 

330286 

01.2660 

330397 

01.3068 

340064 

01 . 1036 

340128 

01.8181 

330214 

01.6134 

330288 

01.0808 

33038* 

01.1746 

340066 

01 . 1664 

340126 

01.2768 

3302 IB 

01 . 1846 

330200 

01.M87 

330388 

01.3173 

340060 

01.1660 

340127 

01.2360 

330218 

01.3680 

330281 

01.0618 

340001 

01.2313 

340061 

01.6826 

340128 

01 . 18S4 

330218 

01.3860 

330288 

01 . 1342 

340002 

01.7021 

340063 

01.1316 

340130 

01.3243 

330221 

01.8884 

330304 

01.2238 

340003 

01.1783 

340064 

01.0862 

340131 

01.3042 

330232 

01.3461 

330306 

01.2808 

340004 

01.3*87 

340066 

01.1208 

340132 

01.2776 

330333 

01.0664 

330807 

01.1361 

340006 

01.8774 

340067 

01.0826 

340133 

01.1841 

330334 

01 . 1868 

330308 

01.3406 

340006 

01 . 1873 

340068 

01.2777 

340138 

01.1288 

330836 

01.8636 

330808 

01.8846 

340007 

01.1618 

340068 

01.7088 

340136 

01.0834 

330826 

01.3166 

330314 

01.8114 

340008 

01 . 1863 

340070 

01.2888 

340137 

01.2018 

880838 

01.2127 

380316 

01 . 1888 

340008 

01.1846 

340071 

01.0447 

340138 

01 . 1862 

330t30 

01.3061 

330316 

01.8834 

340010 

01.8867 

340072 

01.1121 

340141 

01.4842 

330831 

01.1S80 

330320 

01.1888 

340011 

01.0401 

340073 

01.2766 

340142 

01.2384 

330238 

01.2833 

330387 

00.8168 

340012 

01.1840 

340076 

01.1487 

340143 

01.2816 

330333 

01.8748 

330331 

01.8041 

340013 

01.2470 

340076 

01.1180 

340144 

01.2638 

380634 

01.7878 

330332 

01.1M4 

340014 

01.4887 

340078 

00.8832 

340146 

01 . 1808 

330386 

01.2137 

330333 

01 . 1866 

340016 

01.2618 

340080 

01.0173 

340146 

01.0118 

330236 

01.3726 

33033S 

01 . 1438 

340016 

01.1401 

3400*4 

01.0822 

340147 

01.3048 

330298 

01 . 1B48 

330336 

01  1666 

340017 

01.2163 

340085 

01  290* 

34014* 

01.3624 

330838 

01  14*S 

33033* 

Ot  16*7 

34001* 

01  15*5 

3400*7 

01  0779 

340181 

01.1367 

330840 

01  1247 

33033* 

00  »631 

34001* 

01  12** 

3400** 

01  1097 

340183 

01.8666 

390241 

01.6804 

330^40 

01  07*6 

340020 

01.2667 

3400*8 

00  9769 

340164 

00.8148 

NbTE:  CASE 

MIX  INDEXES 

00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS 

•                 I 

[ 

'•■ 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  *IUN8  1880. 

■ 

...4... 

I 


TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1989 
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PROVIDER  CASE  MIX 
350050   00.8973 


PROVIDER  CASE  MIX 

340155  01.3925 

340156  00.8569  350051 

340158  01 . 1004  350053 

340159  01.2219  350055 

340160  01.0693  350056 
340162  01.2329  350058 
340164  01.2479  350060 

340166  01.3652  350061 

340167  00.5984  350063 

350001  01.0055  350064 

350002  01.5147  350065 

350003  01 . 1496  350066 

350004  01.7249  350067 

350005  01 . 1795  360001 

350006  01.2567  360002 

350007  00.9532  360003 

350008  00.9654  360006 

350009  01 . 1272  360007 

350010  01.0143  360008 

350011  01.5632  360009 

350012  00.9783  360010 

350013  00.9910  360011 

350014  01.0654  360012 

350015  01.6276  360013 

350016  01.0792  360014 

350017  01.2951  360015 

350018  01.0037  360016 

350019  01.4638  360017 

350020  0 1 . 2457  3600 1 8 

350021  01.0059  360019 

350023  00.9017  360020 

350024  00.9967  360021 

350025  01 . 1097  360024 
350027  00.9688  360025 

350029  00.8847  360026 

350030  01 . 1409  360027 

350031  00.9967  360028 

350032  01 . 1044  360029 

350033  00.9660  360030 

350034  00.9360  360031 

350035  00.8538  360032 

350036  00.9697  360034 

350038  00.9668  360035 

350039  00.9420  360036 

350041  01.0264  360037 

350042  00.8918  360038 

350043  01.1690  360039 

350044  00.8919  360040 
350047  01.0313  360041 
350049  01.0002  360042 

NOTE:  CASE  MIX  INOEXESBirNOT  INCLUDE  DISCHARGES 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN 


00  .'9152 
00.9169 
00.8785 
00.9141 
00.9909 
01.0631 
01.0211 
00.8345 
01.0090 
00.9994 
00.8789 
00.8789 
01 . 1852 
01.1060 
01.3869 
01.5668 
01.1128 
01.1912 
01.2413 
01.1385 
01.2855 
01.3328 
01.0723 
01.1877 
01.4288 
01.3482 
01.5212 
2856 
1766 
01.2415 
01.2313 
01.2437 
01.1611 
01 . 1027 
01.4451 
01.2025 
01.0813 
01 . 1538 
01.2182 
01 . 1895 
01 . 1532 
01.3951 
01 . 1846 
01.8482 
01 . 3890 
01.2185 
01.1158 
01.2399 
01.1787 


01 
01, 


PROVIDER 

360044 

360045 

380046 

360047 

360048 

360049 

360050 

360051 

360052 

360053 

360054 

360055 

360056 

360057 

360058 

360059 

360061 

380062 

360063 

360064 

360065 

360066 

380067 

380068 

380069 

360070 

360071 

360072 

360074 

360075 

380076 

360077 

360078 

360079 

380080 

380081 

360082 

360083 

380084 

360085 

380086 

380087 

380088 

360089 

360090 

380091 

360092 

360093 

360094 

360095 


CASE  MIX 
01.0967 
01.3438 
01.0815 
01.1190 
01.4128 
01.2299 
01 . 3023 
01.4051 
01.4782 
01 . 2470 
01.2375 
01 . 1762 
01.2209 
00.9979 
01.1326 
01.3770 
00.6032 
01.4850 
01.0959 
01.3709 
01.2629 
01.2208 
01.1736 
01.3698 
01.0278 
01.2613 
01 . 1698 
01.2221 
01.2702 
01.3706 
01.2312 
01.3285 
01.2391 
01.4517 
01.2380 
01.2879 
01.2611 
01 . 1503 
01.4219 
01.5969 
01.2278 
01.2760 
01 . 1027 
01.0964 
01.1800 
01.2942 
01.2662 
1407 
1908 


01. 
01, 


01.2803 


PROVIDER 

360096 

360098 

380099 
360100 
360101 
360102 
360103 
360104 
360106 
360107 
360108 
380109 
360112 
360113 
380114 
^60118 
360116 
380118 
360119 
360120 
380121 
360122 
380123 
380124 
360125 
360126 
360127 
360128 
360129 
360130 
360131 
360132 
360133 
360134 
360135 
360136 
360137 
380139 
380140 
360141 
380142 
360143 
360144 
360145 
380147 
380148 
360149 
360150 
360151 
360152 


CASE  MIX 

01.1312 
01.2983 
01.0796 
01.2948 
01.4661 
01.2384 
0I.247S 
00.9289 
01 . 1539 
01 . 1396 
01.1084 
01.0928 
01.4840 
01.2463 
01.1238 
01.1413 
01.0822 
01.2313 
01.1000 
00.8397 
01.0919 
01 . 2384 
01 . 1494 
01.2201 
01.1006 
01 . 1901 
00.9960 
01 . 1073 
1489 
1358 
01.2381 
01.2138 
01.3390 
01.3734 
01.1071 
01.0967 
01.4070 
01 . 1095 
01.0454 
01.3179 
01.0438 
01 . 1469 
01.3101 
01 . 3424 
01.2420 
01.2752 
01.1227 
01.1981 
01.2423 
01.4001 


01, 
01 


PROVIDER 

360153 

380154 

360155 

360156 

360159 

380181 

360182 

360163 

360164 

360168 

380166 

360188 

380189 

360170 

360171 

360172 

360174 

360178 

360176 

360177 

360178 

360179 

360180 

360184 

380185 

360186 

360187 

380188 

380189 

360192 

360193 

360194 

360195 

360197 

360200 

380203 

360204 

380210 

360211 

360212 

380213 

360218 

360230 

360231 

360232 

360234 

360236 

360238 

380239 

380240 


01, 

01 

01 


CASE  MIX 

01 . 1870 
01.0896 
01 . 1288 
01.1181 
01 . 1979 
01.2579 
01 . 1490 
01.5472 
01.1149 
01.0489 
01.0204 
00.9157 
00.9948 
01.0828 
00.9892 
01.2618 
1176 
1452 
1980 
01.0443 
01.2704 
01.2102 
01.8866 
00.9955 
01.1893 
00.9895 
01 . 2634 
01.0877 
01.0458 
01.2176 
01.2238 
01.0778 
01 . 1673 
01.1120 
1892 
1863 
1934 
01.2133 
01.1066 
01.3431 
01.0427 
01.2987 
01.2841 
1507 
1037 
1957 
1507 
01.0653 
01 . 1738 
01.0255 


01. 
01. 
01. 


01, 
01 
01 
01 
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PROVIDER 

380241 

370001 

370002 

370004 

370009 

370006 

370007 

370008 

370011 

370012 

370013 

370014 

37001S 

37001S 

370017 

370018 

370019 

370020 

370021 

370022 

370023 

37002S 

370028 

370028 

370029 

370030 

370032 

370033 

370034 

37003S 

370038 

370037 

370038 

370039 

370040 

370041 

370042 

370043 

37004S 

370048 

370047 

370048 

370049 

370050 

3700S1 

370054 

370058 

370057 

370059 

370080 


CASE  MIX 
00.7570 
01.8322 
01.2158 
01.0825 
00.9408 
01.1348 
01.2702 
01.2422 
00.9425 
00.9538 
01.3455 
4)1.1938 
01.0882 
01.2125 
00.9988 
01.2081 
01 . 1035 
01.2478 
00.9889 
01.2213 
01 . 1703 
01.2504 
01.3278 
01.4519 
01.2378 
01.2904 
01.2858 
01.2052 
01.2058 
01.3745 
01.1021 
01.5144 
00.9989 
01.1723 
01.1348 
01.0595 
00.8838 
00.9885 
01 . 1038 
1359 
1193 
01.0885 
01.1205 
00.9595 
01.0909 
01.1735 
01.2833 
01.1225 
01 . 2350 
00.9820 


01. 
01. 


PROVIDER 

370083 

370084 

370085 

370089 

370071 

370072 

370078 

370077 

370078 

370079 

370080 

370082 

370083 

370084 

370085 

370088 

370089 

370091 

370092 

370093 

370094 

370095 

370098 

370097 

370099 

370100 

370103 

370105 

370108 

370107 

370108 

370110 

370112 

370113 

370114 

370117 

370121 

370122 

370123 

370125 

370128 

370130 

370131 

370133 

370138 

370139 

370140 

370141 

370144 

370146 


CASE  MIX 

01.0708 

00.9439 

01.1727 

01.0384 

00.9785 

01.0032 

01 . 1825 

01.2995 

01.4543 

00.9348 

00.9891 

00.9801 

01.0049 

00.9487 

00.9723 

01.0889 

01 . 2778 

01.4885 

01.1128 

01.4715 

01.1731 

00.9285 

00.9759 

01.2848 

01.0583 

01.0825 

01.0047 

01.8789 

01.3047 

00.9489 

00.9713 

00.9220 

00.9893 

01 . 1349 

01.5848 

01.1984 

01.2438 

00.9823 

01.0911 

01.0478 

01 . 1882 

01.0876 

01.0148 

01.0375 

01.0089 

01.1012 

01.0212 

01.4129 

01. 1216 

01.0115 


PROVIDER  CASE  MIX 


PROVIDER  CASE  MIX 


370148 
370149 
370153 
370154 
370158 
370157 
370158 
370159 
370181 
370183 
370165 
370188 
370188 
370189 
370170 
370171 
370172 
370173 
370174 
370178 
370177 
370178 
370179 
370180 
370182 
370183 
370184 
370188 
380001 
380002 
.380003 
380004 
380008 
380008 
380007 
380008 
380009 
380010 
380011 
380013 
380014 
380017 
380018 
380019 
380020 
380021 
380022 
380023 
380024 
380025 


01.3361 

01.i2329 

01.0973 

01.0438 

01.0780 

01.0052 

01.0727 

01.1830 

00.9858 

00.9313 

01.1337 

01.1103 

00.9851 

01.0875 

00.9833 

00.9891 

00.9338 

00.9790 

00.9083 

01.2457 

01.0148 

01.0795 

01.0780 

01.0748 

01.0226 

01.0908 

01.3970 

00.8927 

01.3922 

01.1838 

01 . 1455 

01.7934 

01.1560 

01.1739 

01.8272 

01.0887 

01.5536 

01 . 1954 

01.0647 

01 . 1808 

01.2756 

01.6292 

01.7748 

01.1211 

01.3787 

01.2721 

01.2587 

01.2833 

01.3230 

01.2923 


380028 

380027 

380029 

380030 

380031 

380033 

380035 

380038 

380037 

380038 

380039 

380040 

380042 

380043 

380044 

380045 

380047 

380048 

380050 

380051 

380052 

380055 

380058 

380059 

380060 

380061 

380062 

380063 

380084 

380065 

380066 

380068 

380069 

380070 

380071 

380072 

380078 

380078 

380079 

380081 

380082 

380083 

380084 

380087 

380088 

380089 

380090 

380091 

380094 

390001 


01. 
01. 
01. 
01. 


01.2139 
01.2538 
01.1006 
00.8802 
00.9437 
01.5299 
01.2180 
01.0714 
01.2588 
01.2227 
01.4150 
01.2285 
01 . 1340 
00.9903 
01.0978 
01.1288 
01.4798 
01.0833 
01 . 3228 
.3000 
,2083 
.1942 
0569 
00.9378 
01.3443 
01 . 4578 
00.9564 
01.2588 
01.2098 
1683 
1277 
1100 
0685 
01.0871 
01.2129 
00.9033 
01.2938 
0928 
,2233 
,1086 
,2264 
.1138 
4024 
01.0017 
01.0811 
01.3543 
01.3325 
01 . 1958 
01.0797 
1 . 2359 


01. 
01. 
01. 
01. 


01. 
01. 
01. 
01. 
01. 
01. 


NOTE:  CASE  MIX  INDEXES 
:  CASE  MIX  INDEXES 


DO  NOT  INCLUDE  DISCHARGES 
INCLUDE  CASES  RECEIVED  IN 


fl' 


FROM  PPS-EXEMPT  UNITS. 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1990. 


PROVIDER 

390002 

390003 

390004 

390005 

390006 

390007 

390008 

390009 

390010 

390011 

390012 

390013 

390014 

390015 

390018 

390017 

390018 

390019 

390021 

390022 

390023 

390024 

390028 

390028 

390027 

390028 

390029 

390030 

390031 

390032 

390034 

390038 

390038 

390037 

390039 

390040 

390041 

390042 

390043 

390044 

390045 

390048 

390047 

390048 

390049 

390050 

390051 

390052 

390054 

390055 


CASE  MIX 
01.1890 
01.1644 
01.2879 
01.1887 
01.5701 
01.2198 
01.1358 
01.3988 
01 . 1758 
01.2040 
01.2582 
01.1978 
00.7587 
01.1088 
01 . 1743 
01.0298 
01.2022 
01.0887 
01.0784 
01 . 1552 
01.1943 
00.7522 
00.8588 
01.2914 
01.5383 
01.5830 
01.8104 
1278 
1430 
01.2086 
01.0881 
01.2422 
01.2593 
01.1890 
01.0984 
01.0143 
01.1296 
01.1808 
01.0398 
01.4451 
01.2906 
01.3634 
01.8147 
01.1406 
01.3542 
01.8037 
02.0208 
01.1297 
01 . 1623 
01.5378 


01. 
01, 
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PROVIDER 

390098 

390097 

390098 

390099 

390090 

390081 

390082 

390063 

390084 

390089 

390088 

390087 

390089 

390088 

390070 

390071 

390072 

390073 

390074 

390079 

390076 

390077 

390078 

390079 

390080 

390081 

390083 

390084 

390086 

390088 

390090 

390091 

390092 

390093 

390099 

390098 

390097 

390098 

390100 

390101 

390102 

390103 

390104 

390108 

390107 

390108 

390109 

390110 

390111 

390112 


CASE  MIX 
01.1480 
01.2718 
01.2932 
01.4400 
01.1971 
01.2899 
01.1384 
01.4887 
01.3848 
01.2791 
01.2998 
01.9140 
01.2939 
01.3119 
01.1819 
01 . 1088 
01.0243 
01.2393 
01.1898 
01 . 2697 
01.2289 
01.2817 
01.0449 
01.6787 
01.2043 
01.2079 
1415 
1396 
01 . 1402 
01.3374 
01.8999 
1431 
1974 
1608 
1901 
01.2327 
01.3446 
01.9781 
01.6937 
01,2298 
01.2588 
01.0848 
01.1948 
01.0889 
01 . 1939 
01.2996 
01.1943 
01. 2428 
01.9694 
01.1816 


01. 
01. 


01. 
01. 
01. 
01. 


PROVIDER 

390113 

390114 

390119 

390118 

390117 

390118 

390119 

390121 

390122 

390123 

390129 

390126 

390127 

390128 

390130 

390131 

390132 

390133 

390135 

390136 

390137 

390138 

390139 

390143 

390143 

390149 

390148 

390147 

390148 

390149 

390190 

390191 

390192 

390193 

390194 

390 155 

39ai96 

390197 

390198 

390199 

390160 

390181 

390162 

390183 

390164 

390189 

390188 

390167 

390168 

390169 


01 
01 


CASE  MIX 
01.2071 
or.  0293 
01.2304 
01.2938 
01.0747 
01.1834 
01.2333 
1848 
1810 
01.2194 
01.1789 
01.2428 
01.1148 
01.1198 
01.0988 
01.2299 
00 •9848 
01.3130 
01.2921 
01.2422 
01.1119 
01.2497 
01.4948 
01.6168 
00-9088 
01.1873 
01.1474 
01.1729 
01.0942 
01.2094 
01.1317 
01.2097 
01.0927 
01.1801 
01.0918 
01.2780 
01.3817 
01 . 1598 
01.2879 
01.2841 
01.1364 
01.0408 
01.1831 
01.1999 
01,8319 
01.0988 
01.1408 
01.1644 
01.1392 
01.2974 


PROVIDER  CASE  MIX 


PROVIDER  CASE  MIX 


39017P 

390171 

390172 

390173 

390174 

390178 

390178 

390179 

390180 

390191 

390183 

380184 

380189 

390186 

380187 

390188 

390189 

390191 

390192 

390193 

390194 

390199 

390198 

390197 

390198 

390189 

390200 

390201 

390203 

390204 

390209 

390208 

390209 

390211 

390213 

390216 

390217 

390219 

390220 

390232 

390223 

390224 

390229 

390226 

390228 

390289 

390231 

390288 

390293 

390234 


01 
01 
01 
01 
01 
01 
01 
01 
01 


01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 


9840 

1270 
1301 
1224 
4781 
1244 
3379 
2779 
3098 
01.0717 
01.0579 
01.1498 
01.2498 
01.119} 
01 . 1307 
3822 
1098 
1097 
1198 
1809 
0894 
3439 
2019 
01.3296 
01.2124 
01.3070 
01.0730 
01.3292 
Ot.2997 
01.1839 
1683 
2824 
1022 
1917 
00.9919 
01.1977 
01.1379 
01.8102 
01.1748 
01.2483 
01.4901 
00.9104 
01.2881 
01.9108 
01.8272 
8994 
3018 
1027 
2683 
3164 


01. 
01. 
01. 
01. 


01. 
01. 
01. 
01. 
01. 


380236 

390238 

390237 

390238 

380242 

380244 

390249 

390246 

390247 

390249 

390292 

390298 

390298 

380260 

380261 

380262 

380263 

390269 

390286 

390267 

390268 

390270 

390272 

390279 

390278 

390277 

690278 

400001 

400002 

400003 

400004 

400009 

400008 

400007 

400008 

400009 

400010 

400011 

400012 

400013 

400014 

400019 

400016 

400017 

400018 

400018 

400021 

400022 

400023 

400024 


01.7107 
01.0894 
01 . 4347 
00.8204 
01.2174 
00.9134 
01.2333 
01 . 1094 
01.0844 
01.0387 
00.7682 
01.8728 
01.1811 
01.3280 
01.7394 
01.9112 
01.4980 
01.2247 
01.1111 
01.1764 
01.1881 
01 . 2832 
00.9738 
00.8989 
01.7408 
01.1789 
00.8840 
01.2038 
01 . 3286 
01.0817 
01.1981 
01.0788 
01.1818 
01.1181 
01 . 1083 
00.8789 
01.1180 
01.1129 
00.9930 
00.9039 
01.3987 
1082 
.2884 
.0970 
1291 
01.2009 
01.2930 
01.2801 
00.5020 
.0387 


01. 
01. 
01. 
01 


NOTE:  CASE  MIX  INDEXES 
:  CASE  MIX  INDEXES 


DO  NOT  INCLUDE  DISCHARGES 
INCLUDE  CASES  RECEIVED  IN 


FROM  PPS-EXEMPT  UNITS. 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE 


II' 


PROVIDER 

400028 

400027 

400028 

400028 

400081 

400032 

400087 

400038 

400044 

400048 

400081 

400078 

400087 

400088 

400086 

400080 

400084 

400088 

400102 

400103 

400104 

400108 

400108 

400109 

400110 

400111 

400112 

400113 

400114 

400118 

400116 

400117 

400118 

400118 

400120 

400121 

410001 

410002 

410004 

410006 

410008 

410007 

410008 

410009 

410010 

410011 

410012 

410013 

410014 

410016 


CASE  MIX 

01.0688 
01.0948 
01.1200 
01.0289 
00.9677 
01.2106 
00.9089 
01.0899 
01.0911 
01.1348 
01.6002 
01 . 1828 
01.2002 
00.8788 
01.0894 
01.1332 
01.0399 
01.2029 
01 . 1944 
01.4888 
01.1973 
01.2418 
01.0092 
01.2892 
1844 
1487 
01.2496 
01.0900 
01.0399 
01.0888 
01.0998 
1884 
1224 
1288 
01.2713 
00.8644 
01.2979 
01.1791 
01.3973 
01.3188 
01.2129 
01.4328 
01.1107 
01.2208 
00.8118 
01.1888 
01.4198 
01.2033 
01.0369 
01.0049 


01. 
01. 


01. 
01. 
01. 
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PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

420002 

01.2837 

420068 

01 . 1576 

430039 

01.0615 

440024 

01 . 1362 

440100 

01.0799 

420003 

01..  0536 

420069 

01.0)^85 

430040 

00.9544 

440025 

01 . 1003 

440102 

01.0195 

420004 

01.7721 

420070 

01.2204 

430041 

00.9529 

440026 

01.1713 

440103 

01 . 1735 

420005 

01.1130 

420071 

01.2259 

430042 

01.0428 

440029 

01 . 1620 

440104 

01.4126 

420006 

01.1710 

420072 

00.9426 

430043 

01.1517 

440030 

01.0420 

440105 

00.9387 

420007 

01.4145 

420073 

01.3397 

430044 

00.9115 

440031 

01.1004 

440109 

01.0802 

420009 

01.2443 

420074 

00.9927 

430047 

01.1289 

440032 

00.9951 

440110 

01.0679 

420010 

01.0952 

420075 

00.9686 

430048 

01.1291 

440033 

01.0803  . 

440111 

01 . 1777 

420011 

01.0027 

420076 

01.0502 

430049 

00.9473 

440034 

01.2474 

440114 

01.1646 

420014 

01 . 1367 

420078 

01.4850 

430051 

01.0414 

440035 

01 . 1890 

440115 

01.0945 

420015 

01.2471 

420079 

01.4164 

430054 

01.0084 

440038 

00.9637 

440120 

01.3289 

420016 

01.1018 

420080 

01.2640 

430056 

00.8618 

440039 

01.4866 

440121 

01 . 1658 

420018 

01.4785 

420081 

01.0345 

430057 

00.9798 

440040 

00.8564 

440125 

01.2625 

420019 

01.1611 

420082 

01.2826 

430060 

01.0417 

440041 

00.9073 

440128 

00.8896 

420020 

01.2235 

420083 

01.1726 

430062 

00.8826 

440046 

00.9875 

440130 

01.1425 

420022 

01 . 1442 

420084 

00.7166 

430064 

01.0286 

440047 

00.9404 

440131 

01 . 1652 

420023 

01.3153 

420085 

01.2254 

430065 

01.0214 

440048 

01.4521 

440132 

01.0174 

420026 

01.6445 

420086 

01.1873 

430066 

01.0278 

440049 

01.5189 

440133 

01.5017 

420027 

01.1823 

420087 

01.3494. 

430073 

01.0594 

440050 

01.0858 

440135 

01.2155 

420028 

01  .-0743 

420088 

01.0798 

430076 

00.9513 

440051 

01.0062 

440136 

01.2617 

420029 

01.5930 

420089 

01.2284 

430077 

01.3580 

440052 

01.0223 

440137 

01 . 1048 

420030 

01.1615 

430004 

01.0709 

430079 

01.0583 

440053 

01.1419 

440141 

00.9125 

420031 

00.9146 

430005 

01.2442 

430080 

00.8301 

440054 

00.9864 

440142 

00.9552 

420032 

00.9086 

430007 

01.0806 

430081 

01.0311 

440056 

00.8494 

440143 

01.0053 

420033 

01.1904 

430008 

01.2192 

430082 

00.9109 

440057 

00.1547 

440144 

01.1814 

42003S 

00.9098 

430009 

01.1327 

430083 

00.8688 

440058 

01.1305 

440145 

01.0012 

420036 

01.2279 

430010 

01.0729 

430084 

00.9314 

440059 

01.1135 

440146 

01.4416 

420037 

01.2312 

430011 

01.2653 

430085 

00.9326 

440060 

01.1499 

440147 

01.0371 

420038 

01.0990 

430012 

01.2509 

430086 

00.9275 

440061 

01 . 1353 

440148 

01.0549 

> 

420039 

01.0959 

430013 

01.1617 

430087 

00.9405 

440063 

01.2203 

440149 

01.1840 

420040 

01.3014 

430014 

01.2710 

430088 

01.0494 

440064 

00.9953 

440150 

01.2776 

420042 

01.0450 

430015 

01.0916 

440001 

01.0653 

440065 

01.0601 

440151 

01 . 1275 

420043 

01.1414 

430016 

01.5250 

440002 

01.3328 

440067 

01 . 1908 

440152 

01.3392 

420044 

01.2015 

430017 

01.1530 

440003 

01 . 1498 

440068 

01.1301 

440153 

00.9400 

420048 

01.0604 

430018 

00.9534 

440006 

01.3425 

440069 

01.2501 

440154 

00.8282 

420049 

01.0876 

430020 

01 . 1208 

440007 

01.0077 

440070 

00.9287 

440156 

01.3359 

420050 

00.9754 

430022 

00.9431 

440008 

00.9871 

440071 

01.2926 

440157 

00.8936 

420051 

01.4916 

430023 

01.0285 

440009 

01.0101 

440072 

01.2505 

440159 

01 . 1749 

420053 

01.1163 

430024 

01.0043 

440010 

01.0428 

440073 

01.tS27 

440160 

01.0469 

420054 

01 : 1145 

430025 

01.0027 

440011 

01.2513 

440074 

00.9509 

440161 

01.6908 

420055 

01.1124 

430026 

01.0297 

440012 

01.2568 

440078 

00.9532 

440162 

01.1133 

420056 

01.0618 

430027 

01.6351 

440014 

00.9427 

440079 

00.8100 

440166 

01.2574 

420057 

01.0712 

430028 

01.0234 

440015 

01.4433 

440081 

01 . 1652 

440167 

01.3006 

420059 

01 . 1472 

430029 

00.8834 

440016 

01.0456 

440082 

01.6827 

440168 

00.9733 

420061 

01.2520 

430031 

01.0026 

440017 

01 . 3229 

440083 

01.0891 

440170 

01.3130 

420062 

01.0704 

430033 

01.0241 

440018 

01.1791 

440084 

01.0506 

440173 

01 . 3855 

420064 

01.1148 

430034 

01.0695 

440019 

01.4074 

440087 

01.0042 

440174 

00.9387 

420065 

01.2353 

430036 

01 . 1554 

440020 

01.141» 

440090 

01.0704 

440175 

01.0526 

420066 

00.9925 

430037 

00.8983 

440022 

01 . 1532 

440091 

01.3579 

440176 

01 . 1761 

420067 

01 . 1220 

430038 

01.0216 

440023 

00.9341 

440095 

01.1056 

440177 

00.9596 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED 

IN  HCFA  CENTRAL  OFFICE 

THROUGH  JUNE  11 K). 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1989 
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PROVIDER 

440178 

440180 

440181 

440182 

440183 

440184 

440188 

440186 

440187 

440188 

440192 

440183 

440184 

440198 

440197 

440200 

440203 

440205 

450002 

450004 

450005 

450007 

4S0008 

450010 

450011 

450014 

450015 

450016 

450018 

450019 

450020 

450021 

450023 

450024 

450025 

450027 

450028 

450029 

450031 

4S0032 

450033 

450034 

450035 

450037 

450039 

450040 

4S0041 

450042 

450043 

450044 


CASE  MIX 
01.3618 
.0385 
0166 
.9176 
.3096 
.0967 
.0883 
.0646 
.8658 
.4203 
.0228 
.1318 
.1880 
.0388 
.2619 
.0933 
.0209 
.9703 
.3140 
.0787 
.0052 
3322 
.2472 
.1712 
.5027 
.0683 
.3845 
.5413 
.5071 
.3143 
.1001 
.6002 
.4350 
.1597 
.3688 
.1537 
.3601 
.1562 
.1732 
.1327 
.5280 
.4906 
.4248 
.4408 
.1266 
.5860 
.0699 
01  5664 
01  4151 
01  4960 


01. 

01. 

00. 

01 

01. 

01 

01 

00. 

01 

01 

01 

01 

01. 

01 

01. 

01 

00. 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01. 

01 

01. 

01 

01 

01. 

01. 

01. 

01. 

01. 

01 

01 


PROVIDER 

450046 

450047 

450048 

450050 

450061 

450052 

450053 

450094 

450055 

450056 

490067 

450098 

490099 

490060 

490063 

490064 

450065 

450068 

450070 

450072 

450073 

450074 

450076 

450077 

450078 

4S0079 

450080 

450081 

450082 

450083 

450085 

450087 

450090 

450092 

450094 

450096 

450097 

450098 

450099 

450101 

450102 

450104 

490107 

490108 

450109 

450110 

450111 

4S0na 

4S0113 

450115 


01 
01 
01 


CASE  MIX 
01.3899 
01.1091 
01.0434 
01.2419 
01.9981 
01.0024 
01.1791 
01.4879 
01.1810 
01.4698 
01.1927 
01.4206 
01.2404 
01.2990 
01.0409 
01.4396 
01 . 1079 
01,4694 
01.1091 
1693 
1789 
1684 
01.2121 
00.9890 
01.0412 
01.4189 
01.2847 
01.1808 
01.0262 
01.4079 
01 . 1099 
01.3443 
01.1136 
01.3408 
01.3348 
01.4144 
01.2991 
01.1801 
01.1422 
01.3364 
01.9391 
01.2776 
01.2708 
00.9862 
00.9997 
01.3102 
01  3347 
01  2191 
01  1282 
01  0644 


PROVIDER 

490118 

490118 

490121 

490123 

490124 

490126 

490127 

490128 

490130 

450131 

490132 

490133 

490139 

490137 

490140 

490141 

490142 

490143 

490144 

490149 

490146 

460147 

450148 

450149 

450150 

450151 

450152 

450153 

450154 

490155 

450157 

450160 

450162 

490163 

490164 

V 490 169 
490166 
490169 
490170 
490179 
490176 
490177 
490178 

.490178 
490181 

.450182 
450183 
450184 
4&0ia5 
4S0187 


01 
01 


CASE  MIX 
01 . 3768 
01.2440 
01.2819 
01 . 1633 
01.4717 
01 . 1807 
01.0486 
01.2782 
01.4740 
01.2624 
3816 
8266 
01.9026 
01.2899 
00.8348 
01 . 1020 
01.3783 
01.0060 
01.1848 
01.0634 
00.9939 
01. 3246 
01.2848 
01.3328 
00.8419 
01.0713 
01.2773 
01.4032 
01.2369 
00.9639 
01.0776 
01.0407 
01.3408 
01.2093 
01 . 1906 
00.9699 
00.9660 
00.8704 
01 . 1086 
01.2969 
01.1602 
01.1218 
01 . 1987 
01.0472 
00.8888 
00.8448 
01.1884 
01  3892 
01  0482 
01  2888 


PROVIDER 
490188 

490190 
490181 
490182 
490183 
490194 
490189 
490186 
490187 
490200 
490201 
450203 
450207 
490208 
490208 
490810 
490211 
490213 
490214 
490217 
450218 
450218 
490221 
450222 
450224 
450228 
450230 
450231 
450233 
490234 
490239 
490236 
490237 
490238 
490241 
490243 
490246 
490248 
490248 
490290 
490293 
490896 
490298 
490298 
450264 
450268 
450269 
450270 
450271 
450272 


CASE  MIX 
00.8866 

01.3237 
01.1996 
01.0689 
02.1284 
01.1412 
01.3221 
01.2409 
01.3188 
01.2987 
01.1417 
01.3111 
01.3308 
01.1470 
01.S746 
01.1111 
01.2783 
01.3324 
01.2382 
00.6142 
01.0097 
01.1810 
01.1933 
01.3924 
01.1102 
01.3993 
01.3819 
01. 9362 
01.0120 
00.8786 
01.1308 
01.0848 
01.4618 
01.1996 
00.9881 
01.0732 
01.0044 
00.9982 
00.6346 
01.0047 
01.O9O9 
01.1467 
01.0920 
01.2617 
00.9137 
01.1277 

00  9240 

01  1787 
01  2484 
01  2311 


PROVIDER 

490279 

490276 

460278 

490980 

490381 

490288 

490286 

490288 

490888 

490282 

490283 

490296 

490297 

490299 

490303 

490309 

490306 

490307 

490300 

490319 

490317 

490320 

490321 

490322 

490324 

490329 

490327 

490330 

490331 

490332 

490334 

490337 

490340 

490341 

490342 

490346 

490347 

450348 

490340 

490391 

490392 

490393 

490399 

460397 

450398 

450362 

450365 

450366 

450368 

450370 


01 
01 


CASE  MIX 
01.0366 
01 . 1629 
00.8464 

01.2678 
01.2648 
01.1364 
01.0697 
01.1404 
1824 
1776 
00.8671 
01.1289 
01.0396 
01.3489 
00.9637 
00.0779 
01.0929 
01.0819 
01.0733 
01.2098 
00.8871 
01 . 2722 
00.8861 
00.8460 
01.4607 
01.2190 
01.0818 
01.1898 
01.2332 
01.3366 
01.0733 
01.2140 
01.3168 
01.0288 
01.4218 
01.3109 
01.2933 
00.0182 
01 . 3392 
01 . 3329 
01.2408 
01.1840 
01.0260 
01.1399 
01.7846 
01.0086 
00.9160 
01.3822 
01.2138 
01.2398 


! 

r 

I 
I 
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NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  18«0. 
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CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

C»SE  MIX 

PROVIDER  CASE  MIX 

01.1166 

450467 

01.1736 

450617 

01.3744 

480688 

01.1881 

450757 

01.0007 

01.2660 

450498 

01  .-0106 

450620 

01.1238 

480680 

01.3068 

450758 

01.6188 

01 . 1 102 

450508 

01.4601 

450623 

01.0681 

480681 

01.3278 

480768 

01.0674 

00.6031 

450514 

01.1012 

450626 

01.0707 

480664 

01.2601 

480760 

01.0660 

01.4184 

450517 

00.8714 

450628 

00.8684 

480686 

01.2084 

450761 

00.8748 

01.3476 

450518 

01.2243 

450630 

01.8301 

460687 

01.3860 

460001 

01.8337 

01.4783 

450823 

01.4421 

450631 

01.5601 

480668 

00.8683 

460003 

01.4287 

00.6481 

450530 

01.3177 

480632 

01.0682 

460700 

01.0362 

460004 

01.5710 

01.5851 

450534 

01.0481 

450633 

01.5120 

480702 

01.8378 

460005 

01.3126 

01 . 1687 

450535 

01.2672 

450634 

01.3261 

480703 

01 . 1683 

460006 

01.2908 

01.2346 

450637 

01.2826 

450637 

01.8303 

480704 

01.1614 

460007 

01.2860 

01.3082 

450538 

01.3168 

480638 

01.4871 

480706 

00.6341 

460006 

01.2834   . 

01.1817 

450536 

01.2902 

450639 

01.5176 

460706 

01.2846 

460009 

01.5872 

01.0374 

450544 

01.2627 

480641 

00.8710 

480709 

01.2688 

460010 

01.9022 

01.1411 

450545 

01.4686 

450643 

01 . 1657 

480711 

01.6878 

460011 

01.2083 

01.2367 

450546 

01.3208 

450644 

02.1368 

460712 

00.6828 

460013 

01.3525 

01.3187 

450547 

00.6626 

450646 

01.3204 

450713 

01.3065 

460014 

01.0328 

01 . 1028 

450650 

01.2283 

450647 

01.8884 

450716 

01.3806 

460018 

01.2421 

01.0340 

450551 

00.8613 

450648 

01.1161 

450716 

01.1283 

460016 

00.6368 

0Q.6186 

450557 

01.0123 

450648 

01.0348 

480717 

01.2616 

460017 

01.2488 

01.3406 

450558 

01.7876 

450651 

01.5366 

480718 

01.0613 

460018 

00.8608 

01.3063 

450556 

00.8463 

450682 

00.6680 

480718 

01 . 1476 

460016 

01.0803 

00.7277 

45056 f 

01.3766 

450653 

01.2366 

480722 

01.1286 

460020 

01.0818 

01.3017 

450563 

01.1236 

450654 

00.8876 

450723 

01.3178 

460021 

01.3288 

01.2322 

450565 

01.1867 

450656 

01.3118 

450724 

01.2818 

460022 

00.8884 

01.0763 

450570 

00.8825 

450658 

01.0183 

450725 

01 . 1033 

460023 

01.1838 

01.0270 

450571 

01.3766 

450658 

01.3382 

450726 

06.8644 

460024 

00.8837 

01.4688 

450573 

01 . 1053 

450660 

01.4483 

480727 

01.0717 

460026 

00.8683 

01.1774 

.450574 

00.6668 

450661 

01.1316 

480728 

00.6438 

460026 

00.6568 

01.0563 

450575 

01.0716 

450662 

01.2486 

450726 

06.8036 

460027 

00.8887 

01.2650 

450578 

01.0086 

450668 

01.0615 

480730 

01.2545 

460026 

00.6886 

01.0724 

450580 

01 . 1788 

450666 

01.2487 

480732 

01.1127 

460030 

01.0778 

01.1206 

450583 

01.0662 

450667 

01 . 1368 

480733 

01.3026 

460032 

00.6883 

01.5022 

450584 

01.2771 

450668 

01.4746 

460734 

01 . 1277 

460033 

00.8044 

00.6622 

450586 

01 . 1631 

450668 

01.2437 

480736 

00.8600 

460036 

00.6287 

. 

01.0411 

480587 

01 . 1776 

460670 

01.1711 

480737 

00.7086 

46003B 

^w*r  WWW 

01.0267 

01.3566 

450688 

00.6258 

460672 

01.4644 

460748 

01.2867 

460037 

01.0165 

00.8870 

450660 

00.6831 

450673 

00.6741 

460743 

01.2260 

460036 

00.6181 

01 . 1848 

480661 

01.1288 

450674 

00.6446 

450744 

01 . 1837 

460041 

01 . 1458 

01.0816 

450666 

01.1626 

460676 

01.8486 

460746 

01.0107 

460042 

01.4241 

01.2166 

480667 

01 . 1368 

450677 

01.3166 

460746 

00.6476 

460043 

01.1621 

01.1122 

460600 

00.6748 

460678 

01.4340 

450747 

01 . 1478 

460044 

01.2280 

01.0647 

480603 

00.8220 

460678 

00.6423 

460748 

00.8614 

460046 

00.8128 

01.0621 

450604 

01.2666 

480681 

01.8348 

480748 

01.0831 

460047 

01.4601 

01.0232 

450608 

01.2610 

480682 

01.2002 

480760 

00.6826 

460048 

01 . 1208 

01.3512 

450607 

00.8686 

480683 

01.3482 

460781 

01.1888 

470001 

01.1500 

00.6630 

450606 

00.8288 

480684 

01.3184 

460782 

01.2877 

470003 

01.7194 

01.0626 

450610 

01.3003 

480685 

01.2834 

480783 

01.0785 

470004 

01.1185 

01.0758 

450614 

01.0563 

450686 

01.3312 

460754 

01.0393 

470006 

01.3706 

00.9148 

450615 

01.0354 

450687 

01.1144 

450755 

00.9945 

470006 

01.2738 

PROVIDER 
450371 
450372 
450373 
450374 
450376 
450378 
480379 
'  450381 
450388 
450389 
480381 
450383 
450384 
480388 
480388 
450400 
450403 
450410 
450411 
450417 
450418 
450418 
450422 
450423 
450424 
4S042S 
450429 
450431 
450438 
450446 
450447 
450450 
450451 
450457 
450458 
480460 
480462 
450464 
450465 
450467 
450466 
450472 
450473 
450475 
450476 
450484 
450486 
450488 
450489 
450492 

NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE 


1990. 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOfl  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEiM  1989 


PAGE 
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PROVIDER 

470008 

470010 

470011 

470012 

470013 

470018 

470016 

470018 

470020 

470023 

470024 

490001 

490002 

490003 

490004 

490005 

490006 

490007 

490008 

490009 

490010 

490011 

490012 

490013 

490014 

490015 

490017 

490018 

490019 

490020 

490021 

490022 

490023 

490024 

490027 

490028 

490029 

490030 

490031 

490032 

490033 

490035 

490037 

490038 

490040 

490041 

490042 

490043 

490044 

490045 


CASE  MIX 

01 . 1667 

01.0828 

01.1883 

01.2589 

01.1215 

01 . 1875 
01.0480 
01.0804 
00.9595 
01.2416 
01.1899 
01.0488 
01.0593 
00.6725 
01 . 1675 
01.3594 
01.1782 
01.6396 
01 . 0728 
01.5451 
01.2165 
01 . 1963 
01.0664 
01.1039 
01.4590 
01.3424 
01.2741 
01 . 1018 
01.0977 
01.0618 
01 . 1080 
01.2240 
01.2347 
01.5028 
01.1400 
01.2226 
01.1281 
01.2174 
01.0774 
01.6456 

01 . 1876 
01.0944 
01.1330 
01.2407 
01.2527 
01.1150 
01.2462 
01 .  1870 
01.2839 
01.1167 


PROVIDER 

490046 

490047 

490048 

490050 

490052 

490053 

490054 

490057 

490059 

490060 

490063 

490066 

490067 

490069 

490071 

490073 

490074 

490075 

490077 

490079 

490083 

490084 

490085 

490088 

490089 

490090 

490091 

490092 

490093 

490094 

490095 

490097 

490098 

490099 

490100 

490101 

490104 

490105 

490106 

490107 

490108 

490109 

490110 

490111 

490112 

490113 

490114 

490115 

490116 

490117 


CASE  MIX 

01.2744 

Of.  1686 

01.2226 

01.2205 

01.3680 

01.2853 

01.1308 

01 . 1696 

01.3430 

01.0900 

01.5190 

01.1152 

01 . 1797 

01.2696 

01.1836 

01.2150 

01.2648 

01.2078 

01 . 1622 

01.2133 

00.7554 

01.1105 

01.0520 

01.0531 

01.0193 

01 . 1658 

01.2873 

01 . 1058 

01.2753 

01.0923 

01.2596 

01 . 1077 

01.2711 

01.0160 

01.2530 

01 . 1464 

00.8054 

00.8025 

00.8875 

01 . 1882 

00.9359 

00.8629 

01.0868 

01.1158 

01.4453 

01.1968 

01.0966 

01. 1758 

01  0579 

01.0300 


PROVIDER 

490118 

490119 

490120 

490122 

490123 

490124 

490126 

490127 

490129 

490130 

490131 

500001 

500002 

500003 

500005 

500007 

500008 

500009 

500011 

500012 

500014 

500015 

500016 

500017 

500019 

500021 

500023 

500024 

500025 

500026 

500027 

500028 

500029 

500030 

500031 

500033 

500034 

500035 

500036 

500037 

500039 

500041 

500042 

500043 

500044 

500045 

500046 

500048 

500049 

500050 


CASE  MIX 

01.5533 
01.3242 
01.2888 
01.1799 
01.1081 
01.3148 
01.1731 
01.0683 
01.1261 
01.2081 
00.9408 
01.3477 
01.3890 
01.3488 
01.6104 
01.3372 
01.7920 
01.3644 
01.2077 
01.4790 
01.6208 
01.3419 
01.3112 
01.2218 
01.2331 
01.3730 
01.1168 
01.3447 
01.7932 
01  2744 
01.8278 
01.0031 
00.9223 
01 . 3633 
01.2018 
01.2894 
01.0408 
01.3778 
01.2790 
01 . 1333 
01.2468 
01.2381 
01.3238 
01 . 1972 
01.9190 
01.2198 
01.3099 
00.9836 
01.2701 
01.1298 


8 


PROVIDER 

800081 

800082 

800083 

800084 

800088 

800087 

800088 

800089 

800060 

800081 

800062 

800064 

800068 

800068 


800071 
800072 
800073 
800074 
800078 
800076 
800077 
800078 
800079 
800080 
800084 
800088 
800086 
800087 
800088 
800089 
800092 
800093 
800094 
800096 
800097 
800098 
800101 
800102 
800104 
800108 
800107 
800108 
800110 
800114 
800118 
800119 
500122 
500123 
500124 


CASE  MIX 

01.6926 
01.2018 
01 . 1588 
01.8165 
01.0671 
01.2147 
01.2493 
01.2128 
01 . 1402 
01.0380 
00.9788 
01.4811 
01 . 2533 
01.0253 
01.0812 
01.3.176 
01.2079 
01.1345 
01 . 1709 
01 . 3275 
01.3278 
01.2614 
01.3141 
01.2586 
00.8870 
00.9977 
01.0598 
01.2935 
01.2878 
01.3444 
01.0200 
01.0439 
01.2260 
01.0473 
00.9312 
01.0933 
01.0826 
01.0500 
00.9466 
01.2013 
00.9464 
01.1897 
01.5785 
01.2998 
01 . 3587 
01.1917 
01 . 3435 
01 . 2504 
00.9638 
01.3209 


PROVIDER 

800128 

800129 

800132 

800134 

800138 

800137 

800138 

800139 

800140 

800141 

800142 

810001 

810002 

810004 

810008 

810008 

810007 

810008 

810009 

810011 

810012 

810013 

810014 

810018 

810018 

810018 

810020 

810022 

810023 

810024 

810028 

810026 

810027 

810028 

810029 

810030 

810031 

810033 

810038 

810038 

810038 

810039 

810040 

810043 

810046 

510047 

510048 

510050 

510053 

510055 


CASE  MIX 

01.0582 
01.8758 
00.8648 
00.9332 
01.2174 
00.9428 
02.1494 
01.2730 
01.0418 
01.3226 
02.6247 
01.4274 
01.2706 
00.9888 
01.0218 
01.2428 
01 . 3393 
01.1328 
01.1380 
01 . 1087 
01.0806 
01.2110 
00.8788 
01.0081 
01.0676 
01 . 1824 
01.1061 
01.8078 
01.0320 
01.3081 
01.0622 
00.9880 
01.1119 
01.1477 
01.2862 
01.1182 
01.2709 
01.2082 
01.0361 
01.1421 
01.0774 
01.2870 
01.1172 
01.1190 
01.3041 
1866 
1388 
01.2014 
01.0345 
01.2259 
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NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  PROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1890. 


•  1 
( 

TABLE  3C  : 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRINQ  IN  FEDERAL  FISCAt  YEAR  1989 

PAGE    23  OF 

^ 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

II 
PROVIDtR  CASE  MIX 

PROVIDER  CASE  MIX 

S 10058 

01.2224 

520034 

01 . 2572 

520101 

01.1233 

520176 

00.9229 

510089 

00.8981 

520035 

01 : 1950 

520102 

01.2178 

520177 

01.3921 

_ 

510060 

01.1895 

520037 

01.5674 

520103 

01.3303 

520178 

01.1569 

510061 

01.0758 

520038 

01.2482 

520104 

01.0090 

520180 

00.8837 

510062 

01.1232 

520039 

00.9839 

520105 

01.0231 

520182 

00.6412 

510063 

01.1317 

520040 

01.3567 

520107 

01.2332 

520184 

00.5738 

510065 

01.0596 

520041 

01.0772 

520109 

01.0918 

530001 

01.2538 

510066 

01.1563 

520042 

01.0087 

5201 10 

01.0868 

530002 

01.1902 

510067 

01.1909 

520044 

01.3112 

520111 

01.1413 

530003 

00.9721 

510066 

01.0780 

520045 

01.5513 

520112 

01.0681 

530004 

01.0152 

510070 

01.1399 

520047 

01.0109 

520113 

01 . 1833 

530005 

00.9907 

510071 

01.2805 

520048 

01.3333 

520114 

Oi . 1098 

530006 

01.0932 

510072 

01.0964 

520049 

01.7179 

520115 

01.2126 

530007 

01.1166 

510076 

00.9080 

520051 

01.7728 

520116 

01.1883 

530008 

01.0751 

510077 

01.0312 

520053 

01.0943 

520117 

01.0667 

530009 

00.9925 

510080 

00.9919 

520054 

01.1494 

520118 

00.9460 

530010 

01.1681 

510081 

01.0669 

520056 

01.2261 

520120 

01.0464 

530011 

01 . 1543 

510082 

00.9556 

520057 

01.1245 

520121 

01.0300 

530012 

01.5330 

510084 

01.0207 

520058 

01.0640 

520122 

01.0777 

530014 

01.1272 

510085 

01.2308 

520059 

01.2649 

520123 

01.0030 

530015 

01 . 1086 

510086 

01.0787 

520060 

01.2380 

520124 

01.1026 

530016 

01.1899 

520002 

01.3249 

520062 

01.2001 

520130 

01.0036 

530017 

00.9839 

520003 

01.2004 

520063 

01.2530 

520131 

01.1041 

530018 

01.0980 

520004 

01.2774 

520064 

01.4369 

520132 

01.1739 

530019 

00.9714 

520006 

01.0827 

520066 

01.2390 

520134 

01.1298 

530022 

01.1218 

520007 

01.0727 

520068 

00.9687 

520135 

00.9329 

530023 

00.9197 

- 

520008 

01.2062 

520069 

01.2893 

520136 

01.3819 

630024 

00.9674 

520009 

01.3480 

520070 

01.2874 

520138 

01.6848 

530025 

01.2259 

520010 

01.1145 

520071 

01 . 1097 

520139 

01.2788 

530026 

01.0452 

520011 

01.1330 

520074 

01 . 1820 

520140 

01.3621 

530027 

00.8467 

520012 

00.9627 

520075 

01 . 3284 

520141 

01.0219 

530029 

00.9898 

520013 

01.2453 

820076 

01.1974 

520142 

00.9332 

530031 

01.0171 

620014 

01 . 1623 

520077 

01.0333 

820144 

01.0782 

520015 

01.2761 

520078 

01.3166 

820148 

01.0213 

520016 

01.0242 

520081 

01.2087 

820146 

01.0953 

520017 

01.1718 

520082 

01.2140 

820148 

01.1746 

520018 

01.0246 

520083 

01.4860 

820149 

01.0747 

* 

520019 

01.2473 

520084 

01.0407 

820181 

01.0295 

\ 

- 

520020 

01.3342 

520087 

01.4598 

820182 

01.0920 

520021 

01.1837 

820088 

01.1822 

820183 

01.0473 

1 

520024 

01.0075 

820089 

01.3388 

820184 

01 . 1699 

520025 

01.0987 

820090 

01.1780 

820186 

01 . 1458 

520026 

00.9840 

820091 

01.3804 

820187 

01.0673 

"■ 

520027 

01 . 1472 

820092 

01 . 1280 

820189 

00.9573 

520028 

01.3024 

820094 

01.2194 

820160 

01.7050 

520029 

00.9903 

'  820098 

01.2602 

620161 

01.1739 

520030 

01.4916 

820096 

01.2571 

820170 

01.2239 

520031 

01.1282 

520097 

01.2611 

820171 

00.9915 

520032 

01 . 1690 

520098 

01.S7S6 

520173 

01.0669 

520033 

01.2277 

520100 

01.2057 

820174 

01.4069 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARQES  FROM  PPS-EXEMPT  UNITS 

, 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED 

IN  HCFA  CENTRAL  OFFICE  THROUGH  <WNE  1990. 
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Table  4a.— Wage  Imdex  for  Urban 
Areas 

'CAraM  twi  qMWy  M  iMga  wtan  «•■•  «• 


UtM  »M  (conillluwl  eouniw  or 
county  »qu>¥«Hntt) 


TX__ 
Taytor.TX 
,PR., 


,PR 
,PR 
PR 
PR 
AkreivOH 


,0H 
wimMlt  OH 
Atany.GA- 


OaugfMrty.QA 
IjM.QA 
AlMny-ScharactMly-Troir,  NY. 
Atany.NY 
QrMn«.NY 

y.  NY 
»,  NY 
NY 
y.  NY 
AlMquvqu*,  NM 


LA 

LA 

AHmown  D—mHwiii  Carton.  PA-NJ. 
Wan<in,NJ 
C«t>on,PA 
LMgKPA 
NofttMnplon,  PA 

ANoorM,  PA 

PA 


0-a2S2 
0-4583 

0.9473 
0J078 
OJ9S3 


TX. 
TX 


TX 

*AiwlMinv8MlaAiw,CA. 
Oranga,CA 

,  AK 


Anchorago,  AK 
nnomwon,  wi 


Andtraon,  SC— . 

And«wn,SC 

Am  After.  Ml -„ 


M 


AiwiMo(t.AL 

Ciawun.AL 
AppftonOmiiooh  Noonrti.  VW„ 

CMunwiWI 

Outagamie,  wn 

Winnatiago.  Wl 
Aiadbo.  PR 

Aradbo,  PR 

Camuy,  PR 

llalSo.  PR 

PR 


NC- 


DunooffiM^  nG 

Alh«w,GA 

aaft(a.GA 
,GA 
,QA 
Ooonaa.GA 
*A«ania.  GA.„„ 
Barrow.  GA 
Buda.QA 
Chirokaa,GA 
Clayton.  QA 
Cotib.QA 
Co«M)ia.QA 


1.0158 
0J304 
0.9880 

0.9270 
0.8795 

1.2027 
1.422S 
0.9614 
0.7283 
1.1423 
a79S8 
0.9210 

0.3994 

0.8780 
0J237 

0.9829 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Araaa  Ihal  quaWy  as  Ivga  urten  araat  ara 


(Atan  araa  (oonaWuani  oounliaa  or 
county  aquloalant^ 


DaKaR>,GA 

Oouglaa,GA 

Fayatta,GA 

ForayWQA 

Fulton.GA 

GMnnottGA 

Hany.GA 

NawtoaQA 

PauUhftGA 

Roclidaia.GA 

SpaMnaGA 

WalknGA 

AHanlicCNy.NJ.. 
AteMcNJ 
C^MMay.NJ 

Auguata.  GA-SC.. 


Columbia.  GA 
McOuma.GA 
Richmond.  GA 
AftaaSC 
Aurora-Elgin.  IL~. 
Kana.IL 
Kandai.  IL 
TX 


Hayea.TX 

Trawia.TX 

^nnHflmion,  TX 
Baliartlield.CA..- 

Kam.CA 
*Sattlmora.  MD 

Anna  Anjndal,  MO 

Ballimora.MO 

BaHimora  CHy.  MO 

CamAMO 

Harford.  MO 

Howard.  MO 

Quoan  Armaa,  MO 
Bangor,  ME.. 


PanobacoL  ME 
Baton  Rouga,  LA 

Acoanaion.  LA 

Eaat  Baton  Rouga.  LA 

Livingston.  LA 

West  Baton.  LA 
BaWa  Croek.  Ml 

Calhoun.  Ml 
Baaumont-Port  Arthur,  TX> 

Hardin.  TX 

Jofforton.  TX 

Oranga.TX 
Beavar  County,  PA. 

Beaver,  PA 
Bellingham,  WA.. 


WA 
Benton  Harbor,  Ml..... 

Banion.MI 
'Bergen-PasaaicNJ. 

Bergen.  NJ 

Passaic  NJ 
BiMngs,  MT.. 


YeMowstona.  MT 
Bioxi-GuHport.  MS.. 
Hancock.  MS 
Harriaon.  MS 
Binghamton.  NY»..» 
Broome.  NY 
Tioga.NY 

Binnirigham,  Al 

BkwnLAL 
.lettorsor).  AL 
S^ntOair,  AL 


1.0543 
0.0433 

0.9698 
0.9600 

10905 
1.0191 


0.9095 
0.9120 

0.9497 
0.9637 

1.0200 
1.0533 
0.8169 
1.0331 

0.9357 
0.8090 

0.0292 

0.8800 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Araas  tttat  qualify  as  Isrge  urban  areas  are 

■        ithani       ■  ■" 


iirban  aiaa  (constNuent  oountiea  or 

Wage 

county  equivalents) 

indSK 

Sheby.AL 

Waker.AL 

Bismarck.  NO .       

0.8843 

Bu1eigh.N0 

Morton.NO 

Bk>ofnin0lon,  IN »....».. 

0.8668 

MonnM,  IN 

Dioomvigion-nofmii,  il ».«....«..»»... 

J.8786 

McLean.  H. 

Boise  CHy.  10 .. 

J.9791 

Ada.10 

*BoatorvLa«wenoe-Salem-Lowel- 

Brockton.  MA „ 

1.1749 

Essen.  MA 

Mirlrlnrini  MA 

NorfoNcMA 

Plymout^MA 

SuffoMcMA 

BouMer-Longmont.  CO 

1.0184 

BouMer.CO 

Bradenton.FL _ .. 

0.9294 

Manatee,  FL 

Brazoria.  TX 

0.9168 

Bremerton.  WA 

0.9568 

KHs^WA 

Bridgeport-Stamfbrd-Nonralk-Oanbury, 

CT 

1.2074 

FaJritahtCT 

BrownsvMe-Haringen.  TX 

0.8631 

Cameron,  TX 

BryarvCoiegeStatioaTX..    

0.9521 

Brazoa,TX 

Buffato.NY 

0.8939 

Erie,  NY 

0.8013 

Alamance,  NC 

Buriington.  VT „ 

0.8390 

Chittenden.  VT 

Grandlsle.vr 

Cagues,PR 

04393 

Caguas,PR 

Gurabo,  PR 

SanLorenz,PR 

Agues  Buenas,  PR 

Cayey.  PR 

Cidra.PR 

Canton,  OH „        

0.8733 

CafroN,OH 

Starti.OH 

Casper.  WY 

0.8921 

Natrona.  WY 

Cedar  Rapids,  LA 

0.8938 

LJnn,IA 

Champaign-Urbana-RarTtoul,  IL 

0.8775 

Champaign,  IL 

Charleston,  SC 

0.8360 

Berkeley,  SC 

Cher1eston.SC 

Oorchester.  SC 

Charleston.  WV 

09726 

Kanawha,  WV 

Putnam,  WV 

*Char1otte-Gastonia-Hoci>  HiH.  NC-SC 

3.9281 

Cabamjs.NC 

Ga«ton.NC    • 

Lincoln.  NC 

MOCwOnDUrg,  NU 

Rowan.  NC 

Union,NC 

YortcSC 

Chartotte«Hlle.VA-_ „_ 

0.9600 

Fedwal 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urban  areas  are 
ith  an  (         ■  - 


UrtMm  VM  (constHiMnt  counliM  or 

Wage 

county  o(|ulMitonte) 

indm 

AlMnnarto,VA 

Charlottesville  City,VA 

Fluvanna.  VA 

Greene,  VA 

Chattanooga,  TN-GA.„.    ... 

0.9230 

Catooaa.GA 

Dade.GA 

Waker.QA 

Hamilton.  TN 

Marion.  TN 

Sequatchie,  TN 

0.8009 

Laramie.  WY 

•Chicago.  IL      

1.0554 

Cook.IL 

OuPage,  IL 

McHenry.  IL 

Chico.  CA 

1.0572 

Butte,  CA 

'Cincinnati.  OH-KY-IN..     . 

0.9855 

Oeerbom,IN 

. 

Boone.  KY 

Cafflpbel.KY 

Kenton.  KY 

Clermont.  OH 

HamMon.  OH 

WwTen.OH 

Clerksvae-HopkinsvHIe.  TN- 1^ 

a7344 

Christian,  KY 

•Cleveland.  OH 

1.0776 

Cuyahoga,  OH 

Geauga.  OH 

Lake.  OH 

Medkia.OH 

Cotorado  Springs.  CO ... 

0.9850 

El  Paso.  CO 

Cokimbia.  MO „ 

0.9515 

Boone.  MO 

Cokanbia,  SC 

0.8871 

Lexington.  SC 

RKhland.SC 

Cokjmbus,  GA-AL 

0.7508 

Russell,  AL 

Chattanoochee,  GA 

Muscogee,  GA 

•Cokjmbus.  OH 

0.9706 

Oelawwe.OH 

Fsfffiold,  OH 

Ffanklin,OH 

UckinaOH 

Madnon,OH 

PkAaway.OH 

Unk)n,OH 

Corpus  Christi,  TX __„ 

0.8624 

Nueces,  TX 

San  Patricn,  TX 

Cumberiand,  MO-WV 

0J304 

Allegany,  MO 

Mineral,  WV 

•DaMas.  TX 

0.9395 

Co«n,TX 

Drfaa,TX 

Denton.  TX 

Ellis,TX 

Kaufman,  TX 

_ 

RockwalLTX 

OanvHle.  VA 

0.7532 

Ottwile  Qty.  VA 

Pittsytvania.  VA 

m.  lA-IL 

0.8595 

ScolLIA 

Henry,  IL 

Rock  island.  IL 

Oaytofv-SpringfieW.  0H„.„ 

0J668 

Table  4s.— Wage  Index  for  Urban 
AREAS— Continued 

[Areas  that  quaWy  aa  large  urtian  areas  are 


Urban  area  (conaliluant  oounlea  or 
county  equk>alenls) 


Clark,  OH 

Greene,  OH 

Mi«ni,OH 

Montgomery.  OH 
Oeyton  Poach.  Fl 

VokiSia.FL 
Oecatur.  AL. 

Lawverwe,  AL 

Morgen,  AL 
Oecatur,  IL 

Macon.  IL 
•Derwer.  CO 

Adam8.C0 

Arapahoe,  CO 

Denver.  CO 

Douglas.  CO 

Jefferson.  CO 
Oes  Moines.  lA 

Oelas,IA 

Po8(.IA 

W«Ten,IA 
•OeMLMI 

Lj^eer.MI 

Livingston.  Ml 

Macomb.  Ml 

Monroe.  Ml 

Oakland.  Ml 

SaimCWr.MI 

Wflyno,  Ml 
Dolhaa  AJ 


Dale.AL 

HoustoaAL 
Pubtique.  lA ___™._ 

Dubuque.  lA 
Dukilh.  MN-WI 

St  Louis.  MN 

Oouglaa.WI 
Eau  cure.  Wl i..._ 

Chippewa.  Wl 

Eau  Claire,  Wl 
El  Paso.  TX 

BPa80,TX 
Elkhart-Goshen.  IN , 

Elkhart.  IN 
Elmira.NY 

Chemung.  NY 
Enid.  OK 

GartiekLOK 
Erie.  PA 

Erie.  PA 
Eugerw  Spririgrield.  0R....................~....... 

Lane.  OR 
Evansville.  IN-KY 

Posey,  IN 

Vandsrtxirgh.  IN 

Wanick.lN 

*  ' -*ll,IMIIil       W 

nenoerson.  i\t 
Fargo-Moortwad.  ND-MN 

Clay,  MN  , 

Cass,  NO 
FayettevMe,  nc.*>.».>..«>*..>..».»»mm.*mw...».. 

Cumberland,  NC 
FayettavMe-Springdala.  AR .....»...»..».«»... 

asnmgion.  nn 
FKnL  Ml „.  J „ 

Genesee,  Ml 
Florence.  AL ...«.._.._ .......»»...„ 

CoK)ert.AL 

Lauderdale.  AL 
Plorenoe.  SC „..„»...._.. ~. 

Ftorence.SC 
Fort  CoMna-Loveland.  00 

L«imor.00 
•Fort     LaudenMe-HoOywood-Pompano 

Beadi,  Fl 


0.8974 
0.7512 

04314 
1.0805 


0.9202 


1.0857 


0.7581 

0S551 
0.9550 

0.8507 

0J744 
0J979 
0.8841 
0.8943 
0.0187 
0.9978 
0.8393 

0.9740 

0S324 
0.7905 
1.1583 
0.7681 

a8389 
1.0273 

1.0382 


Table  4a.— Wage  Index  for  Urban 
Areas- Continued 


[Araaa  that  quaMy  as  large  urtian  arsaa  ara 


county  equkratanls) 


Broward.  FL 
Fort  Myer»<:ape  CoraL  FL- 

Lee.FL 
Fort  Piaroa.  FL .— — 

Martin.  FL 

StLucia.FL 
Fort  Smi8vAR-OK 

Crawfovdt  AR 

Saba8lian.AR 

Sequoyah.OK 
Fort  WaNon  Beach.  FL».».». 

Okak)oaa.FL 
Fort  Wayne.  IN ..«»_»-»....... 

Alen.  IN 

DeKa«>.IN 

WhiOey.  IN 
•Fort  WOrttvArttngton.  TX.. 

Johneon.  TX 

Partier.TX 

TarrviLTX 
Fresno.  CA».m...».m«.»......... 

Fraano.  CA 
Qadaden.  AL 

Etowah.  AL 

Alachua.FL 

Bradford.  FL 
Gaivealon-Taxas  City.  TX . 

Galveslon.TX 
Gary-Hammond.  M- 

L*a.lN 

rOnm,  ITI 

Glens  FaNs.  NY — 

Wwran,  NY 

WaaNngtoaNY 
Grand  Forks.  NO.. 

Grand  Fortia.  NO 
Grand  Rapkis,  Ml_ 

Kent  Ml 

Ottawa.  Ml 
Great  Fals.  MT 

Cascade.  MT 
Greeley.  00.. 


WeU.00 
Green  Bay.  Wl 

Brown.  Wl 
Groensbon>.WInslorvSsiem4«gh 

NC 

Davidson,  NC 

Davie.  NC 

Forsyth.  NC 

GuWord,  NC 

Randolph.  NC 

Slokaa.NC 

Yadkin.NC 
GieanvMa  Opartanburg.  SC 

QftonvMOt  Sw 

Ptokana,SC 

Spartanburg,  SC 
Hagersiown,  MO 


romi. 


0J778 
1.1079 

0J003 

0J882 
0J892 

0.0448 

1.0614 
0J227 
0J602 

0.9704 
0.9887 

0.9262 

0.9810 
0.9917 

1.0026 
0.9394 
0.9618 

0.8782 


Washington,  MD 
narTMnon-MnoNajwri,  v^i ....««».».»««— . 

Butter,  OH 
Hemsburg4jSbanorvCariisla,  PA 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 
llttad  MMdWown  New    Britaln«la- 

toLCT. 


HarttonLCT 
UtohlieW,CT 
MkMtoeeicCT 
To«and,CT 
Htokory.  NC 


0J848 

0.9180 
0.9417 
0.9953 

1.1016 

0J771 
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Tmie  4a.— Wage  Index  RM  Urban 


,NC 


r.NC 


NC 


M- 


HonaWu.HI 
Houm^TNbodMUK,  I 


LA 


*HoiMlOfK  TX» 


Foit  Bsnd,  TX 

HMk^TX 

Ub«1y,TX 

y.TX 
».  TX 

HunHngtoivAMwid.  WV-KY-OH . 
8o»d.KY 
CWW.KY 
Gnmvq,Kf 

catMi.wv 


,AL 
M.- 
,M 
,M 
ranoocx,  iv 
,M 
M 
,W 
,M 
Shdby,  M 
IomCRkIA. 


lA 


Jactiaon,MI. 


jMfcKW^  AIS« 


Hn4iL  MS 
MailMn.MS 
Rankin.  MS 
,TN 


>TN 
Chv.R. 

NMMU.FL 

8tJalma.R. 
■ckMn«aa,NC. 
Onilow.NC 


JiRiMliMin-&0Mrt(,  NY« 

OMMqMiNY 
JwwMrita,  Bdoll,  Wl 

Rock,  \MI 
JwaayCRy,  NJ 

HudKHVNJ 


I  CMHOng^Mrt-BriMol.  TN-VA. 

CmIv.  TN 
,TH 
,TN 
.TN 

TN        • 
iaiy,VA 
Soa«.VA 
W>MMwSiuii.VA 

'OhhbIowiv  **^  -       ,, 

C«iMa.PA 


PA 


QMndv.1. 
Jopm.  MO- 


MO 
MQ 


i.i«a 
oaau 


00470 


oflaoo 


09818 
09807 
O77S0 

07837 
0AM2 

O7170 
0.7781 
OM05 
1. 


1J0814 
079M 
1.1790 


Table  4a.— ^VAoe  Index  for  Urban 
Areas-  Corniwied 

[Al«*«Hl 


iliil|<tfil««i«iaMM] 

(Mm  ma  (ooMMnm  eowHn  or 

Waga 

county  aqukMtaNi) 

index 

KalMMrzoaMI 

K«*akM.IL_     

O8810 

Kankakoo.IL 

'Mraao  CMy,  KS-MO ... 

O9820 

Jol««on.lCS 

Lwwnwwti.  KS 

MhrnLKS 

Wywidotlo.KS 

CaaaiMO 

CMy.  MO 

Jwkaon,MO 

LMiyom.MO 

Ptailo.MO 

Ray.  MO 

Kanooha.WI   ..„ 

0.928S 

Kanooha.WI 

raai-TMiylji.  TX 

1.1334 

Brt.TX 

Coiyo«.TX 

Knoxvao,  TN „. 

0.8693 

Andoraon,TN 

8h)unt.TN 

Graingw.  TN 

jonsreon,  in 

KlwcTN 

SoMOr.TN 

Union.  TN 

Kokomo.  IN .. 

Ol9990 

Howwd,IN 

Tipton.  IN 

LaCrooao.  Wl _ 

0.8987 

laCroaaa.WI 

LafayM>,|.A  

0  8?60 

LatayMM.  LA 

SLM«1in.LA 

Lalayano.  IN 

08461 

Tvpooanoo.lN 

LakoChMtoe.LA „ 

0J403 

Cakraiiau.  LA 

Lako  County.  IL- 

1.0026 

Ljko.IL 

Lakaland-WintBf  Haven.  R.„ 

0.8199 

Po*.FL 

l>"raHir  PA 

0i9290 

Lancaalar.  PA 

Unain0«a8t  Lmaing.  Ml 

1.02S8 

ainlon.MI 

EahMnMI 

lngham.MI 

L««fcs«                                  

0.73^ 

WMA^TX 

LMOueM,MU 

07S36 

Dona  Ana.  NM 

laa  Vogaa.  NV _ 

1J»67 

aaik,NV 

Lawrancfi.  KS_ _ . 

&MMX 

OoH0aa.KS 

0IM17 

CoiMncha,OK 

O90Z1 

Androaooggln.  ME 

1  A^IMrtfMkf^i^^BA    l<V 

0J47S 

BowboaKY 

CMUKY 

F^aa*.KY 

JaaaaMlno.KY 

ScolLKY 

^Mtoodtofdi  KY 

Um.CH_ 

oaoBS 

Alan.  OH 

<  glliil.OH 

ljM«ki,MF 

00806 

LawcaiMr.  NE 

LMo  Rock-Narth  UNO  Rodi.  AR 

0647S 

Table  4a— Wage  Index  for  Urban 
AREAS-Cohtinued 


daalgnaM  ««« an  aaM*] 

IMan  ana  (oonanaani  eoanlao  or 

Wage 

coun»  aqui»alanm 

mdsK 

Faulvwr.AR 

Lonoke.  AR 

Pula8ki.AR 

Stfna,AR 

LonQVlsw-MflflhflR,  TX  ........•»..........»..»..»* 

0.8163 

GregaTX 

HHri8on.TX 

Loram-Etyria.  OH 

08981 

Lor^OH 

*Loe  Angelea-Long  Beach.  CA 

1.2397 

LoaAngeloa.CA 

LouiMHto.  KY-IN 

09123 

Clarti.M 

Floyd.  IN 

Hwrison,  IN 

BuMtLKY 

Jslfirson,  KY 

OMham.KY 

Sha6iy.KY 

LubtMCk.  TX 

0.8825 

Lut)bock,TX 

08573 

Amherst.  VA 

CampbeH.  VA 

Lynchtxjrg  Cily,  VA 

Macon-Wamer  Robine.  GA. 

0.8631 

BM>.QA 

Houston.  GA 

Jones.  GA 

Pea<*.GA 

Madison.  Wl 

1.0347 

Dane.WI 

MSnCn6SI6r-rfBSnua,  Nn..»..» d 

1.0216 

HiHsborough.  NH 

PnernniecK.  wn 

isansasio^  i^i..«...............»..» »».»......^ 

0.8421 

Richland,  OH 

Mayaguez.  PR j 

04788 

AAasco.  PR 

CaboRoio.PR 

Honnigueroe,  PR 

Mayaguez,  PR 

SanGennin,PR 

McAllen^dM>urg4«ssion.  TX 

07163 

Hklalgo.TX 

Medford.OR 

1.0019 

Jackaon.OR 

Melwume-rituavae.  FL„         ., 

0^231 

Bravaid.FL 

Memphis.  TNnAR-MS 

0.9091 

OrMonctofu  AR 

De  Soto.  MS 

Shetiy.TN 

Tiplftn   TN 

Meroed,  CA..._ _ 

1.0415 

Msreed.CA 

•Mhm^Hialeah.  FL —    —    . 

1il223 

OadSbFL 

MUdtaeex-Sonwrsel-Huntardon.  NJ.     „, 

1.0437 

Hunlanton.NJ 

MHWiini.  NJ 

Somerset.  NJ 

MMMnd.  TX....- 

1.0412 

Mhlan4,TX 

•kikt^uiiff  VW 

0J7S2 

M»MWhaa.lM 

Oaukaa.\M 

Wm*^A«   UN 

'%M,,m  a "-  ^^    Omtd    ..^"    '.^ 

IMSS 
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Table  4a.— Wage  Index  tor  Urban 
Areas— Continued 

[Aiees  Ihai  quaMy  as  I 


UrtMn  area  (oonaMuanl  OQunMea  or 
county  equivalents 


Anoka,  MN 
Cwver.  MN 
CNaago.  MN 
Dakota.  MN 
Hsnnspin,  MN 
Isanti.  MN 
Ramaey.  MN 
Scott.  MN 
WasNngton.  MN 
Wright.  MN 
SL  Croix.  Wl 

Mobile.  AL 

BakMn.  AL 
Mobae.AL 
Modesto.  CA.. 

Stanislwjs.  CA 
MonmouthOcean.  NJ. 
MonmoutMtl 
Oceen,NJ 
Monroe.  LA. 
Ouachita,  LA 

Montgomery,  Al 

Autauga,  AL 
Elmore.  AL 
Montgomery.  AL 
Munde.  IN.. 
Delaware,  IN 

Muakegor«.  Ml 

Muskegorv  Ml 

Naples.  Ft 

Collier.  FL 

Nashville.  TN 

Cheatham.  TN 
Davktoon.TN 
Dickson.  TN 
Robertson.  TN 
Rutherford.  TN 
Sumner.  TN 
Williamson.  TN 
Wilson.  TN 
'Nassau-Suffolk.  NY 
Nassau.  NY 
Suffolk,  NY 
New  Bedford-Fall  RIver-AtMboro.  MA 

Bristol,  MA 
New  Haven-Waterbury-Mehden.  CT.... 

New  Haven,  CT 
New  London-Norwtoh.  CT 

New  Loncton.CT 
'New  Orleans.  LA. 
Jefferson.  LA 
Orleans.  LA 
St  Bernard,  LA 
St  Charles,  LA 
St  John  The  Baptist.  U 
St  Tammany,  LA 
'New  York.  NY 
Bronx,  NY 
Kings,  NY 
New  York  Oty.  NY 
Putnam.  NY 
Queena.NY 
Richmond.  NY 
Rockland.  NY 
Westchester,  NY 

•Newark.  NJ 

Ea8ex,NJ 
Morris.  NJ 
Sussex.  NJ 
Unk>n,NJ 
Niagara  Falls.  NY — 

Niagara.  NY 
'  Norfolk* Virginia  BeacfvNawport  News. 
VA.... 


0.8348 

1.1569 
0.9934 

0.7891 
0.7765 

0A488 
0.9600 
1.0360 
0.9430 


1.3003 

1.0198 
1.1863 
1.1567 
0.8831 


1.3506 


1.1271 

0.0411 
0.8544 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  OmI  quaNy  as  laiga  wtoan  araaa  are 

^^IwMiwaaMflak] 


Uiban  area  (oonaaiuarrtoounaaa  or 
county  equkMlenIa) 


Chaaapeaka  CNy.  VA 

Hampton  Ctty,  VA 
Jamea  Ctty  Co..  VA 
Newport  News  CMy.  VA 
NortokCMy.VA 
Poquoeon,  VA 
PortamouV)  Oty,  VA 
Suffok  City.  VA 
Virginia  Beach  City.  VA 
wmiamaburg  CMy.  VA 
York,VA 
•Oakland.  CA. 


Alameda.  CA 
Contra  Costa.  CA 
Ocala.FL. 


Marton.FL 
Odessa.  TX 

Ector.  TX 
Oklahoma  CMy.  0K-„ 

CanadtevOK 

Cleveland.  OK 

Logan.  OK 

McClain.  OK 

Oklahoma.  OK 

ronawaKxne,  m^ 
Olympia,  WA 

Thurston.  WA 
Omaha.  NE-IA 

Pottawattamie.  lA 

Douglas,  NE 

Sarpy.  NE 

Washington.  NE 
Orsnge  County.  NY.. 

Orange.  NY 
Orlando,  FL. 


1.4332 


0. 

0Jt906 

0.9176 


Orange.  FL 

Osceola.  FL 

Semirwie,  FL 
Owensboro,  KY 

Daviess.  KY 
Oxnard-Ventura,  CA 

Ventura.  CA 
Panama  City.  Fl 

Bay.  FL 
Parkersburg-Marietta,  WV-OH . 

Washington.  OH 

Wood.WV 
Pascagoula.  MS 

Jackaon.MS 

FL 


Escambia.  FL 
SanlaRo8a,FL 
Peoria,  IL.. 


Peoria,  IL 

Tazewell,  IL 

Woodford.  IL 
•Philadelphia.  PA-NJ ... 

BurSngtoaNJ 

Camden,  NJ 

QkMcesler.  NJ 

Bucks,  PA 

Chester,  PA 

Dslaware,  PA 

Montgomery.  PA 

Philadelphia.  PA 
•Phoenix.  AZ 

Pine  Bki«.  AR 

Jefferson.  AR 
•Pfttatwrgh,  PA_-™™.. 


1.1040 
0.9020 

0.9649 
0.9639 

0.8189 
1.2549 
0.8597 
0.6566 

0.8786 
0.8653 

0.8875 
1.0900 


1.0464 
0.7899 
1.0162 


Tabue  4a.— Wage  Index  for 
Areas— Continued 

[Areas  ttwl  quaMy  as  laiga  I 


(oorMMuafil  oounMaa  or 
county  equiwaianla^ 


•  PA 
Fay«IM,PA 
Washington.  PA 

,MA 


Wi«e 


BwkfhirB,  MA 
Ponotf  PR.. 


JiNntDiaz,PR 
Ponos,  PR 
Poniand,ME. 


Cufnbwtandt  ME 

Sagadahoc  ME 

York.  ME 

•Portland.  OR.. 


NH. 


aackamaa,OR 
Multnomah.  OR 
WasNnglon,  OR 
YwnhM.  OR 
PorlamoutM)ov«r-Roch6tlw, 
nOdungnvTit  nn 

POugnKeepsM.  wt 

Dutchesa;  MY 
•ProvMance-Pawtuckat-Woonaocket,  Rl . 

BitatoLRI 

KenLRI 

rwwpori,  ni 

Providsnoti  Rl 

Washington,  Rl 
ProvoOrem.  UT . -— 

Utah.UT 
Pusbto,CO. 


Puabto.CO 
Racine.  Wl. 


Racine.WI 
Raleigh4)urhani,  NC.. 

Durham.  NC 

Frantdin.  NC 

Orange.  NC 

Wake.  NC 
R^M  CMy,  SO.. 


Pennington.  SO 
Reading.  PA 

Berks.  PA 
Reddkig.  CA ...»».. 

Shasta.  CA 
Reno.NV. 


Washoe.  NV 
Rk:hland-Kannawk*.  WA — 

Benton,  WA 

Franklin.WA 
Rtehmond-Petersburg.  VA  „ 

Charles  CMy  Co.,  VA 

CheslerlieM.  VA 

Cotonial  Heights  CMy.  VA 

DInwiddtat  VA 

Goochi«id.VA 

Hanover.  VA 

Henrico.  VA 

Hopewel  CNy.  VA 

New  Kent.  VA 

Petorsburg  CNy.  VA 

pownaian,  va 

Prince  George.  VA 

Richmond  CMy,  VA 
•Riverski»«an  BamardbiOk  I 

Rivorakla,CA 

San  Bemardbw,  CA 
Roanoke,  VA. 


Botetourt,  VA 
Roanoke,  VA 
Roanoke  CNy.  VA 
S^emCHy.VA 

.MN 


1M10 
0.4026 

0.9320 
1.1618 

1.0115 

1.0483 
1.0564 


0.9727 
0.8752 
0.8880 
0.9498 

0J420 
0.8818 
1.0685 
1.1668 
0.9434 

0.9450 


1.1190 
0.831. 

1.106 


/  Vol.  55.  Na  171  /  Tuesday,  September  4,  1990  /  Rules  and  Regulatioiis 


Tabue  4a— Wage  Index  for  Urban 
Areas— Oonflnued 


OkMMlMN 
».  NY- 
NY 
NY 
OnMa,NY 
NY 
,NY 


,CA_ 
EMonidaCA 
.CA 

CA 


Yo(o.CA 


B^ft  M 


CllyMMwd.MI- 


M 


SiCtoudLMN. 


ShflfwunM^  MN 


Buch««n,MO 
CMoaL 

MOfVOSt  IL 
SiOMr.C 
FrvwH^  MO 
,M0 


stawiM.Mo 

8LLauia,M0 

atLouliaiy.MO 
OR 


8■n0^y)^CA 

M«tn.CA 
San  FfindMo,  CA 
8anMalM,CA 
*8mJom,CA 


CA 


*8an  JuHvPR. 


Bflywnofv  PR 

CanoMnn,PR 

CMcftMkPR 

CMMaPR 

CoraaiPR 


0.9744 

aasis 

1.2274 

0lM69 
OMM 


liMM 


1. 
0M12 

04167 
04433 

1.1880 
1.4314 


04004 


Table  4a.— Wage  Index  for 
Areas— Continued 


« 

county 


Dafa(to,PR 
F4«do.PR 
Ftorid^  PR 
Gu«ynM>o,PR 

^^ffVMCttO*  PR 

iMtnoiM,  PR 

LMPi«tai,PR 

|jOia.PR 

LuquHaPR 
PR 
PR 

RioGrand*,  PR 

8mJu«i,PR 

TMAta.PR 

Tm  Bail.  PR 

TfiPoAMaPR 

V«gaAna.PR 

Via9iBiia.PR 
Sanii  BwbmhSami  Maria4x(npoc  CA 

8Ma  Baibara,  CA 
Sanii  Cnii,  CA 


SanlaCna.CA 
SwMa  Fa.  NM.. 
LoaAlanwa.NM 
SmMbFcNM 
Santa  Roaa  Pataluma.  CA- 
CA 
n. 


FL 
QA„ 


CMhani,GA 
Effingham,  GA 
Scranton-WHiaa  Ban*,  PA- 
PA 
PA 
UaaRia,PA 

MIOIVDV,  rR 

lifiMi—ihin    DA 

vvyomng,  rn 

*SMni«,WA 

King.WA 
ononufnan,  wa 
Sharan,  PA 


PA 
Wl.. 


CNiMioygvi,  wn 
ShamwrvOanlaon,  TX., 
Qfayaon,  TX 

StwaMport,  LA 


Slow  Ctty.  lA-NE- 
Mtoodbwy.lA 
Dakota.  NE 

SiouK  FalB,  SO 


SO 

Sou«i  BantkMWwwaka.  M. 

8LJoaaph,IN 
Spokana.WA. 


WA 

Ofinn^iaiQ.  l— « 
Manara.  il 
Sangamon,  IL 

Ctvlitlan.  MO 
Graana,MO 


1.1808 
14828 
04170 

14021 
04814 
04350 

04988 


1.0908 

0.9092 
0.8902 
04113 
0.9331 

04533 

04863 
14102 

ixira 

04327 
04133 
14254 


Table  4a.— Waqe  Index  for  Urban 

Areas- Continued 

[AraaB8«qwMyi 


(oonaMuaMoMniaa  or 
county  OQuh^alMiAil 


Sialo  PoMaga.  PA 

Canlra.PA 
StaubawHaWalrton  OH-WV- 

Jaffacaon,  OH 

Bnwka,  \MV 

Hancock,  WV 
Stockton.  CA ™. 


San  Joaquin,  CA 
TjyracMaa.  NY.— .......„......«...«...._..„„..„. 

RrcKiaon,  ff  T 

Onondaga.  NY 

Oawago,  NY 

Taooma.  WA. 

WA 

F> 

GadBdan,FL 

Laon.FL 
Tampa^Sl  PotoraburgOaanMiar,  FL 

Hamando.  FL 

HMaborou^FL 

Paaoo^FL 

PlnaNaa,  ^L 
Tama  Hauta,  IN 

Oay,  IN 

Vigo,  W 

Texarkana,  TX-Tomfcana.  AR -..- 

r.AR 


Bowia,TX 
Talado,OH-.. 
FuNoaOH 
LucM,OH 
Wood,  OH 
Topaka.KS. 


ShiNMiM,  KS 
Tranlon.  NJ 

Marcar.  NJ 
Tucaon,AZ. 

Plma.AZ 
TuiB^  OK.... 


Ciiaaka,OK 

Ota8a,OK 

Rogais,OK 

Tulaa,OK 

Wagonar,  OK 
Tuacakwaa.  Al 

Tuacatooaa,  AL 
Tylar.  TX.. 

SfflNnt  TX 

Uttcs-AonWf  NY» 

HcncNTMrt  NY 

Onak1a,NY 
VriNi>^*1i«W-N«»,  CA.... 

N^Mi,CA 

Solano,  CA 
Vanoouvar.  WA 

aMk.WA 
Vk:toria,  TX 


Vtekxia,TX 
VInalMid  liWulllo  Diidgoton.  NJ.. 

Cumbariand,  NJ 
Visala-Tulara.Portafvaa,  CA 

Tulara,CA 
Wtao,TX 

McL0rwMVV  TX 
*WaaNngtoiv  DC-MD-VA  _ 

Dlatricto(Cokjmbia.OC 


0.1 
0.8742 

1.1289 
0.9584 

1.0353 
04006 

04220 

04788 
a7»18 
0.9957 

0.9299 
1.0073 
0.8624 
04461 


04610 
0.9864 
04352 

14221 

1.0838 
04967 
04783 
1.1101 
a7867 
14078 
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Table  4a.— Wage  Index  for  Urban 
Areas— Conb'nued 

tAraas  t«l  quaMy  aa  Mga  urban  I 


Urban  vm  (constlluani  counlioi  oi 

wy 

county  aQUMiiwiv 

Mm 

CatMrt.MO 

ChadaacMD 

ppBdBfftcli*  MD 

Momgomtry.  MD 

Mnc6  GcofiQMi  MD 

AlanvMlriaCity.VA 

Artnglon,  V A 

Fairfax.  VA 

FaMaxCily.VA 

FakOwdtQty.VA 

Loudoun,  VA 

ManasaaaOty.VA 

ManasaatPMfcG^.1M 

PilncaWaiM,VA 

StsRonlVA 

Walaitoo-Cadv  FaBa,  M_ 

04867 

9SCK  r«wM((  In 

Bramar.lA 

VW«in<i   MM 

0.9762 

Mvathan.WI 

West  Palm  Baach-Boca 

RatonOekay 

Beach  FL - 

1.0170 

Palm  Beach.  FL 

WhaaNng.  WV-OH 

,-_....— 

0.7865 

BeknontOH 

Marshall.  WV 

Ohw,WV 

Wichita.  KS _... 

0.9643 

Butler.  KS 

~ 

Haivey.  KS 

Sedgwick,  KS 

Wichita  Fans,  TX ~. 

0.7919 

Wichita  TX 

WiNiamsoort  PA- 

0.8887 

Lycoming,  PA 

Wilmington.  DE-NJ-MO— 

1.0906 

New  Castle.  DE 

Cecil,  MO 

Salem.  NJ 

Wilmingtort.  NO ™_— 

New  Hanover.  NC 

0.6742 

Worcester.Fitchburg-Leomlnster,  MA 

1.0413 

Yakima.  WA 

1.0146 

Yakima.  WA 

York.  PA ™ 

0.9052 

Adams,  PA 

York,  PA 

Youngstown-Wairon,  OH.u 

0.9900 

Mahoning,  OH 

Trumbull.  OH 

Yuba  City,  CA 

1.0202 

Sutter,  CA 

Yuba.CA 

Yuma  AZ 

0.6916 

Table  4b.— Wage 

NDEX  FOR  Rural 

Areas 


Nonurban 


± 


Alabama 

Alaska 

Arizona 

Arkansas  — 
CalHomia  .....< 
Cotorado — 

Delaware — 

Florkte -.- 

Georgia 


Wage 

index 


0.7106 
1.3472 
0.6626 
0.6990 
1.0155 
0.8436 
1.1468 
0.6601 
04760 
0.7754 
0.9599 


Tabue  4b.— Wage  Index  tor  Rural 
Areas- Coniinuad 


Nonurt)an  araa 


Kanaaa_. 
Kentucky.. 
LouWana. 


New  York 

North  Caro8na~ 
North  DakoU.- 

Ohto -.. 

Oklahoma.. 

Oregon 

Perwiaylvania..... 
Puerto  Rteo — 
Rhode  Island  > . 
South  Carolina- 
South  Dakota.... 


a8983 
a7738 
0.7774 
0.7533 
0.7478 
0.7820 
a7341 
04321 


1.1820 
0.8847 
0.8337 
0.6838 
0.7202 
04288 
0.7043 
04735 
0.9420 


Texas 
Utah.. 
V( 

Virginia 

Washington ..... 
West  Virginia.- 
Wisconam-.-.- 
Wyoming 


a81S3 
04445 
0.7897 
0.7745 
0.6433 
07414 
0.9394 
04666 
0.4645 


0.7637 
0.7193 
0.7351 
0.7560 
0.9013 
0.9068 
0.7632 
0.9666 
0.6535 
0.6435 
04466 


>  Al  counties  wHhin  the  State  are  dassKied  urbaa 

Table  4c.— Wage  Index  for  Rural 
Counties  Whose  Hospitals  Are 
Deemed  Urban— Using  Urban  Area 
Wage  Index 


County 

Urban  vea 

Wage 

Index 

Macoupin  Co..  IL- 

Mason  Co..  IL 

Clinton.  IN 

Jefferson  Co..  KS — 
AMeoan  Co..  Ml 

St  Louia  MO-IL.    ..- 

Peoria  IL 

Lafayette.lN 

Topeka  KS 

Grand  Rapkte.  Ml — 

Battle  Creek.  Ml 

areenwiMe- 

FBrt.  Ml  - 

0.9399 
0.6875 
04461 
0.9299 
0.9917 

Berry  Co   Ml 

0.9497 

Cherokee  Co..  Ml 

^hiawaita^  Co    Ml 

0.8646 
1.1563 

CKnton  Co..  MO 

Bedfom  Co..  VA 

FrederKkburg  CHy. 
VA. 

Jefferson  Co..  Wl 

Jefferson  Co..  WV — 

WsKMiNth  Co.*  Wl 

Kansas  City.  MO- 
KS. 

RowwkaVA 

Washingtoa  DC- 
MD-VA. 

WMhinglon,  DC> 
MO-VA. 

0.9620 

04313 
1.0976 

0.9752 
1.0976 

0.9752 

Table  4d— Waoe  Index  for  Rural 

COUMTKB     W^KME     HOBHTALB     ARE 

Deemed  Urban  Computed  ab  Sepa- 
rate Urban  Areas 


County 


Uwas<onaCa.AL..- 
Citlrfotta  Co.,  FL-.-. 
Indtan  Rlvar  Co^  *L.. 

HanyCo,M 

Lan—raa  Co,  Ml — 


Ubani 


Santoift.  Ft — 
Fort  Flvo^  FL . 
AnMfMna  Wmm. 
Ann  AfDOff  Ml— 


0.7398 
04800 
0.9077 
04796 
0414* 


Table  4e.— Wage  Index  for  Rural 
Counties  whose  Hospitals  Are 
Deemed  Urban— Usma  Statevmde 
Rural  Wage  Index 


County 


MwaralCa,AL.-. 
CbiMian  Co,  H_— 

Caaa  Co.  Ml 

Ionia  Co..  Ml 


Tuscola  Co..  Ml 

VwtBursnCo..  Ml.... 
Gsnssaa  Co..  NY..— 
Harrwtt  Co..  NC.— .... 
Cokanbiww  Co.,  OH. 

MonowCo.,  OH 

Vwi  Wert  Co..  OH 

Lawtonca  Co..  PA.-. 


UibMi 


HuntOVfM,  AL 


« 

Banlon  Harbor,  Ml ... 
LwMlng-Eaat 

LwiainaMI. 
Saginaw-Bay  CNy- 

Mk9and,ML 

KalMmoo,  Ml 

Rocfiaalsr.  NY...— 
FayattavMa  NC  ...... 

Beaver  County.  PA . 

MwslieM.  OH 

Lima  OH 

County.  PA. 


0.7108 
07738 
04847 
04847 

0.8847 

0.8647 
0.6445 
0.7897 
0.8433 
04433 
04433 
04 


J- 


Table  4f.— Wage  Areas  Subject  to 
Wage  Index  Phase-In  <Wage  Index 
Values  Increase/Decrease  More 
Than  8  Percent  From  FY  1990  (1984 
WAGE  Data)  To  FY  1991  (1988  Wage 
Data)) 


Ftoranca.  AL. 
Tuscakx>aa  AL.„ 


FayetiaviHe.Springdala  AR. — 

Fort  Smith.  AR 

Ume  Rock.North  Ullia  Rock. 

AR 

Modesto,  CA 

Oxnard- Ventura  CA — .-.- 

Santa  Roaa-Petak«na  CA 

Viaaba-Tuiar^PortanriHa.  CA.- 

Derr/er,  00 

Greeley,  CO 

Conneclkait  (Rural). — 

Hartford4«ddtotown.Naw  Brk- 

ton-BristoL  CT 

New  Havan-Waat  Havan-Wa- 

teitiuiy  Marfclen.  CT 

New  LondonJtowteh.  CT 

Fort  Myers-Cape  CoraL  Fl 

Fort  Walton  Beach.  FL 

Panama  City.  FL 

FL 


Maoon-Wamar  Robhw,  QA  — 

Hawai  (RuraO 

Davanport^teck  Wand  Molna, 


OubuqualA — 
towa  City.  lA.-. 


0.7705 
0.6551 
0.8017 
0.7950 

04449 
1.1562 
14309 
14967 
1.0428 
1.0705 
0.9390 
1.1946 

1.1957 

14136 
1.1611 
0.0633 
04947 
0.8662 
0.9252 
0.6834 
0.9651 

0.6500 
0.6403 
04561 


0.7661 
04610 
0.7995 
0.8003 

0.8475 
1.1588 
14548 
1.3021 
1.1101 
1.0805 
0.9394 
1.1468 

11916 

1.1683 
1.1567 
0.9778 
04892 
0.8507 
0.9008 
04831 
0.9599 

04595 
04561 
04618 
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Table  4f.— Wage  Areas  Subject  to 
Wage  Index  Phase-In  (Wage  Index 
Vaujes  Increase/Decrease  More 
Than  8  Percent  From  FY  1990  (1964 
Wage  Data)  To  FY  1991  (1988  Wage 
Data))— Continued 


PBOrf^  IL  ■■......■■■.«.■■......... 


Botlon-ljOWiS-Orocklofv 


wtotoutl^tf*rwdhbtM^ 


CumlwrtindL  MD-WV_ 
Lwwww  Col.  IB '- 
Ootumbia.  MO 


0^40 
0M34 
0J086 
O.9S0S 
OMSr 

oji4a 

0.8258 
1.1804 

1.1820 

1.06S7 
0.8216 


0M82 


FYIWI 


0.8786 
0J875 
0.8867 
0J488 
0.8363 
0J042 
04188 
0.8280 
1.1320 

1.1748 

1.0413 
0.8304 
0.8146 
0J915 


Table  4f.— Wage  Areas  Subject  to 
Wage  Index  Phase-In  (Wage  Index 
Values  Increase/Decrease  More 
Than  8  Percent  From  FY  1990  (1984 
Wage  Data)  To  FY  1991  (1988  Wage 
Data))— Continued 


JopBvMO 

8lJ0Mpti.M0- 


8p)tngiM,M0. 
awiton»<jMloni*-Rock 


HB. 


NitOTMlia  (Rural) 

MandMMw-NMhua.  I 
Orang*  County,  NY„. 
Um  OH 


TulM.  OK 

Puwto  Rioo  (Rural) 

Aradbo,  PR ........._.......» 

CaguM,  PR 

Ponoc,  PR  ....„„.„.„..._.. 
Pfovid9no#-Pfliivtucl(4l* 
Woonaockat,  Rl._«. 


Actual      FY  1081 


0.7806 
0.0446 
0.8110 


1.0654 


0.7026 
0.8416 
0.8133 


0.8518 

0.8281 

0.7020 

0.7043 

1.0206 

1.0216 

0.8686 

0.8648 

0.8120 

0.8282 

0.8424 

0A461 

0.4348 

0.464S 

0.3867 

0.3884 

0.4484 

0.4383 

0.4617 

0.4826 

Table  4f.— Wage  Areas  Subject  to 
Wage  Index  Phase-In  (Wage  Index 
Values  Increase/Decrease  More 
Than  8  Percent  From  FY  1990  (1984 
Wage  Data)  To  FY  1991  (1988  Wage 
Data))— Continued 


Floranca,  SC. 


AmafttOt  TX 
GalMaton-T( 
LubbodcTX 
Victor<a.TX 
WftCOi  TX  .»„«...»... 
ChflrtottMviN0(  VA 
KmkwNi,  WI  ..„...». 
WhMinQ.WV^OH 
CtwyoHMt  WY...M, 


City.TX„ 


Actual   FY  1881 


0.8458 
0.8768 
0.8453 
0J713 
0.8025 
0.7812 
0.8646 
0.8885 
0.7060 
0.7835 


0.8388 
0.8795 
0.8704 
0.8825 
0.8867 
0.7857 
0.9600 
0.9285 
0.7865 
0.8009 


1.0584 


■Rural  counUaa  whose  hospitals  are  deemed 
urban  and  computed  as  separate  urtMn  areas. 

BILUNQ  COM  41M-at-M 


990 


UMI 


• 

TABLE  5 

« 
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14 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC 

;  MEAN  LENGTH  OF  STAY, 

AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYNENT  SYSTEM 

'                                                                   RILATIVl     GEOMETRIC 

^EIGHTS      MEAN  LOS 

OUTLIER 

THRESHOLD 

_  "■■ 

1 

01   SURG   CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

3.3580       12.9 

42 

2 

01   SURG   CRANIOTOMY  FOR  TRAUMA  AGE  >17 

9.5485       12.1 

41 

3 

01   SURG    CRANIOTOMY  AGE  0-17 

S.8830       12.7 

42 

4 

01   SURG   SPINAL  PROCEDURES 

2.4532       10.8 

40 

9 

01   SURG   EXTRACRANIAL  VASCULAR  PROCEDURES 

1.5246        5.8 

35 

6 

01   SURG   CARPAL  TUNNEL  RELEASE 

.4823       2.0 

19 

, 

7 

01   SURG   PERIPH  ft  CRANIAL  NERVE  ft  OTHER  NERV  SYST  PROC  WITH  CC 

{.6823       11.5 

41 

8 

01   SURG   PERIPH  ft  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

.7451        3.0 

32 

9 

01   MED    SPINAL  DISORDERS  &  INJURIES 

1.2229        6.9 

36 

10 

01   MED    NERVOUS  SYSTEM  NEOPLASMS  WITH  CC 

1.2765        7.8 

37 

11 

01  MEO    NERVOUS  SYSTEM  NEOPLASMS  W/O  CC 

.7771        4.7 

94 

12 

01  MEO    DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

.tatt           6.9 

36 

13 

01  MED    MULTIPLE  SCLEROSIS  ft  CEREBELLAR  ATAXIA 

.8726       7.1 

36 

14 

01  MED    SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 

1.2212        7.3 

36 

15 

01  MED    TRANSIENT  ISCHEMIC  ATTACK  ft  PRECEREBRAL  OCCLUSIONS 

.6420        4.2 

33 

18 

01  MED    NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

1.0703        6.7 

36 

17 

01  MEO    NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 

.6326        4.4 

33 

18 

01   MED    CRANIAL  ft  PERIPHERAL  NERVE  DISORDERS  WITH  CC 

.8749        6.0 

35 

19 

01   MED     CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

: 5629        3 . 9 

33 

20 

01   MEO    NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

1.8683        4.4 

37 

21 

01   MED    VIRAL  MENINGITIS 

1.4436        7.5 

37 

.   22 

01   MEO    HYPERTENSIVE  ENCEPHALOPATHY 

.720ft        4.4 

33 

23 

01  MEO    MDNTRAUMATIC  STUPOR  ft  COMA 

.•S22        4  3 

33 

24 

01   MED    SEIZURE  &  HEADACHE  AGE  >17  WITH  CC 

.9602        5.3 

34 

25 

01  MED    SEIZURE  ft  HEADACHE  AGE  >17  W/O  CC 

.5197       3.5 

28 

26 

01   MEO    SEIZURE  ft  HEADACHE  AGE  0-17 

6176       4.0 

33 

27 

OV  MED    TRAUMATIC  STUPOR  ft  COMA,  COMA  >1  HR 

1.3461       4.3 

33 

(               28 

01  MED    TRAUMATIC  STUPOR  ft  COMA.  COMA  <1  HR  AGE  >17  WITH  CC 

1.2060       5.9 

35 

29 

01   MED    TRAUMATIC  STUPOR  ft  COMA.  COMA  <1  HR  AGE  >17  W/O  CC 

.5674        3  3 

32 

30 

01   MED    TRAUMATIC  STUPOR  ft  COMA.  COMA  <1  HR  AGE  0-17 

.3466        2.0 

17 

31 

01  MEO    CONCUSSION  AGE  >17  WITH  CC 

.MM       4.2 

33 

32 

01  MED    CONCUSSION  AGE  >17  W/O  CC 

.41M       2.7 

25 

33 

01  MEO    CONCUSSION  AGE  0-17 

.2427        1.6 

9 

34 

01   MED    OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC 

1.17t4        6.0 

35 

3S 

01  MED    OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

.MM       3.6 

33 

• 

I 
MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

«« 

ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTf 

:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE 

RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR 

OTHER  PATIENTS. 

• 

H 

c 


■a 

9 

3 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  lilfcAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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1 


36 

02 

SURG 

37 

02 

SURG 

38 

02 

SURG 

39 

02 

SURG 

40 

02 

SURG 

41 

02 

SURG 

42 

02 

SURG 

43 

02 

MED 

44 

02 

MED 

45 

02 

MED 

48 

02 

MED 

47 

02 

MED 

48 

02 

MED 

49 

03 

SURG 

SO 

03 

SURG 

51 

03 

SURG 

52 

03 

SURG 

53 

03 

SURG 

54 

03 

SURG 

55 

03 

SURG 

56 

03 

SURG 

57 

03 

SURG 

58 

03 

SURG 

59 

03 

SURG 

60 

03 

SURG 

61 

03 

SURG 

62 

03 

SURG 

63 

03 

SURG 

64 

03 

MED 

65 

03 

MED 

66 

03 

MED 

67 

03 

MED 

68 

03 

MED 

69 

03 

MED 

70 

03 

MED 

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES 

PRIMARY  IRIS  PROCEDURES 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  ft  LENS 

HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS 

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CO 
OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC 
OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 
MAJOR  HEAD  &  NECK  PROCEDURES 
SIALOADENECTOMY 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

CLEFT  LIP  ft  PALATE  REPAIR 

SINUS  ft  MASTOID  PROCEDURES  AGE  >17 

SINUS  ft  MASTOID  PROCEDURES  AGE  0-17 

MISCELLANEOUS  EAR.  NOSE.  MOUTH  ft  THROAT  PROCEDURES 

RHINOPLASTY 

T&A  PROC,  EXCEPT  TONSILLECTOMY  ft/OR  AOENOIDECTOMY  ONLY.  AGE  >17 
T&A  PROC,  EXCEPT  TONSILLECTOMY  ft/OR  AOENOIDECTOMY  ONLY,  AGE  0-17 
TONSILLECTOMY  ft/OR  AOENOIDECTOMY  ONLY,  AGE  >17  . 
TONSILLECTOMY  ft/OR  AOENOIDECTOMY  ONLY.  AGE  0-17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  > 17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 

OTHER  EAR,  NOSE,  MOUTH  ft  THROAT  O.R.  PROCEDURES 

EAR,  NOSE.  MOUTH  ft  THROAT  MALIGNANCY 

OYSEQUI LIBRIUM 


EPISTAXIS 
EPIGLOTTITIS 
OTITIS  MEDIA  ft  URI 
OTITIS  MEDIA  ft  URI 
OTITIS  MEDIA  ft  URI 


AGE  >17  WITH  CC 
AGE  >17  W/0  CC 
AGE  0-17 


REUTIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

, 

6487 

2.3 

13 

• 

7431 

32 

, 

9614 

17 

• 

4456 

8 

1823 

21 

W13 

7 

6202 

16 

3867 

32 

6979 

35 

5650 

29 

6701 

33 

3608 

28 

3969 

30 

l'. 

3273 

36 

6413 

14 

5822 

20 

7394 

25 

6308 

19 

6806 

22 

4905 

13 

4982 

13 

8774 

32 

3060 

4 

4192 

12 

2584 

4 

7656 

31 

3052 

8 

i! 

0111 

33 

1. 

0651 

34 

4638 

23 

4528 

24 

8478 

33 

7209 

33 

5086 

24 

2830 

13 

IS 

z 

o 


n 

« 
a 

n 

B 

cr 
a 


«   MEDICARE  DATA  HAVE  6EEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

««   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


pa 

e 


B 
9 

o.. 


I 

ts. 


71 

03 

MCO 

72 

03 

MED 

73 

03 

MEO 

74 

03 

MEO 

75 

04 

SURG 

78 

04 

SURG 

77 

04 

SURG 

78 

04 

MED 

79 

04 

MED 

80 

04 

MED 

SI 

04 

MEO 

82 

04 

MED 

83 

04 

MED 

84 

04 

MED 

85 

04 

MED 

88 

04 

MED 

87 

04 

MED 

88 

04 

MED 

88 

04 

MED 

•0 

04 

MED 

»1 

04 

MED 

•2 

04 

MED 

93 

04 

MED 

94 

04 

MED 

95 

04 

MED 

98 

04 

MED 

97 

04 

MED 

98 

04 

MED 

99 

04 

MED 

100 

04 

MED 

101 

04 

MED 

102 

04 

MED 

103 

05 

SURG 

104 

05 

SURG 

105 

05 

SURG 

« 

MCOICARE 

•  * 

DMS 

489 
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LIST  OP  DIAGNOSIS  RELATED  GROUPS  (DRGSt.  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


LARYNGOTRACHE ITI S 

NASAL  TRAUMA  &  DEFORMITY 

OTHER  EAR,  NOSE.  MOUTH  &  THROAT  DIAGNOSES  AGE  >17 

OTWR  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES 
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PROCEDURES  W  CC 
PROCEDURES  W/0  CC 


OTHER  RESP  SYSTEM  O.R. 

OTHER  RESP  SYSTEM  O.R. 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  WITH  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 
RESPIRATORY  NEOPLASMS 
MAJOR  CHEST  TRAUMA  WITH  CC 
MAJOR  CHEST  TRAUMA  W/O  CC 
PLEURAL  EFFUSION  WITH  CC 

PLEURAL  EFFUSION  W/O  CC 
PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 
CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 
SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  WITH  CC 
SIMPLE  PNEUMONIA  &  PLEURISY  AGE  > 17  W/O  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 
INTERSTITIAL  LUNG  DISEASE  WITH  CC 
INTERSTITIAL  LUNG  DISEASE  W/O  CC 
PNEUMOTHORAX  WITH  CC 
PNEUMOTHORAX  W/O  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  WITH  CC 
BRONCHITIS  ft  ASTHMA  AGE  >17  W/O  CC 
BRONCHITIS  ft  ASTHMA  AGE  0-17 
RESPIRATORY  SIGNS  ft  SYMPTOMS  WITH  CC 
RESPIRATORY  SIGNS  ft  SYMPTOMS  W/O  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WITH  CC 
OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 
HEART  TRANSPLANT 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH 
CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH 

MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

ORGS  489  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 
NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 
NOTE.   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS 
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TIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

4 

7030 

4.3 

a? 

I 
1 

5547 

S2 

i 

7291 

SS 

9388 

M 

2! 

9860 

11^7 

41 

2. 

9074 

10.5 

«• 

1. 

0413 

M 

1. 

4372 

M 

1. 

1144 

M 

1. 

0404 

» 

1. 

0899 

m 

1. 

2178 

M 

9828 

M 

4848 

aa 

1! 

1509 

at 

8981 

aa 

1! 

8895 

ai 

9973 

ai 

1! 

1878 

at 

7538 

ai 

8141 

a4 

1! 

2131 

at 

7598 

a4 

1! 

2783 

.  at 

8533 

a4 

9588 

at 

8581 

at 

6135 

ai 

f 

8381 

aa 

1 

5090 

It 

1 

9181 

a4 

* 

6400 

at 

12. 

9088 

25^0 

t4 

8. 

0841 

18.3 

47 

8. 

0750 

1 

13.0 

4t 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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10« 

05 

SURG 

107 

06 

SURG 

108 

06 

SURG 

109 

OS 

SURG 

110 

05 

SURG 

111 

06 

SUM 

iia 

06 

SURO 

lis 

06 

SURG 

114 

06 

SURG 

115 

OS 

SURG 

lit 

06 

SURG 

117 

06 

SURG 

118 

06 

SURG 

lit 

06 

SURG 

120 

05 

SURG 

121 

06 

MED 

122 

06 

mo 

123 

06 

MCO 

124 

06 

MID 

125 

05 

MED 

126 

06 

MCD 

127 

06 

MCD 

128 

06 

MCD 

128 

06 

MID 

130 

OS 

MED 

131 

OS 

MED 

132 

06 

MED 

133 

08 

MID 

134 

06 

MID 

135 

05 

MED 

136 

06 

MID 

137 

06 

MID 

138 

06 

MID 

138 

06 

MID 

140 

OS 

MED 

CORONARY  BYPASS  W  CARDIAC  CATH 

CORONARY  BYPASS  W/0  CARDIAC  CATH 

OTHER  CARDIOTHORACIC  PROCEDURES 

NO  LONGER  VALID 

MAJOR  CARDIOVASCULAR  PROCEDURES  WITH  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE 

UPPER  LIM6  8  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  HEART  FAILURE  OR  SHOCK 

PEMI  CARDIAC  PACEMAKER  IMPLANT  W/0  AMI .  HEART  FAILURE  OR  SHOCK 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  A  STRIPPING 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  C.V.  COMP  OISCH  ALIVE 
CIRCULATORY  DISORDERS  W  AMI  W/0  C.V.  COMP  OISCH  ALIVE 
CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

CIRCULATORY  DISORDERS  EXCEPT  AMI ,  W  CARD  CATH  &  COMPLEX  DIAG 
CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/0  COMPLEX  DIAG 

ACUTE  &  SUBACUTE  ENDOCARDITIS 
HEART  FAILURE  ft  SHOCK 
DEEP  VEIN  THROMBOPHLEBITIS 
CARDIAC  ARREST,  UNEXPLAINED 
PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 

ATHEROSCLEROSIS  WITH  CC 

ATHEROSCLEROSIS  W/0  CC 

HYPERTENSION 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >  17  WITH  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >  17  W/0  CC 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17 
CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  WITH  CC 
CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  W/0  CC 
ANGINA  PECTORIS 


RELATIVE 
WEIGHTS 
5.4227 
4.7899 
S . 9849 
0.0000 
4.2844 

2.4493 
1.9810 
2.0279 
1.5827 
3.7705 

2.5190 
1 . 3S20 
1.7375 
.8169 
2.5143 

1 . 5772 
1.1152 
1 . 3704 
1.1816 
.1015 

2 . 9$43 

1.0040 

.8061 

1 . 3242 

8969 

5141 
.7252 
.5205 
.5992 
123 


i: 

.6239 
.8331 
.SI25 

•r 


«   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME 

««   DROS  466  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


T- 


GEOMETRIC 
MEAN  LOS 
13.9 
11.2 
12.9 
.0 
10. S 

8.1 
4.9 

14.5 

9.3 

12.1 

5  8 

3.8 
3.0 
3.4 

10.2 

8.2 
5.9 

3.0 
4.3 
2.2 

17.0 
8.1 
7.7 
2.6 
6.0 

4.4 
4.1 
3.1 
4.2 
4.9 

3.3 
3.3 

4.6 
3.2 
3.8 


OUTLIER 
THRESHOLD 
43 
40 
42 
0 
M 

67 
64 
44 
36 

41 


as 

32 

32 


67 
61 
92 
33 

ai 


34 

32 


33 

64 

26 
32 
64 
24 

26 


s 


s 

g- 

«< 


5* 

09 

9 
Q. 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 

SYNCOPE  &  COLLAPSE  WITH  CC 

SYNCOPE  &  COLLAPSE  W/0  CC 

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC 

RECTAL  RESECTION  WITH  CC 

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC 

PERITONEAL  AOHESIOLYSIS  WITH  CC 

PERITONEAL  AOHESIOLYSIS  W/0  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >  17  WITH  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >  17  W/0  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17 

ANAL  &  STOMAL  PROCEDURES  WITH  CC 

ANAL  &  STOMAL  PROCEDURES  W/0  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  WITH  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/0  CC 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  WITH  CC 
INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC 
HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 
APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

MOUTH  PROCEDURES  WITH  CC 

MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/0  CC 
DIGESTIVE  MALIGNANCY  WITH  CC 
DIGESTIVE  MALIGNANCY  W/0  CC 
G.I.  HEMORRHAGE  WITH  CC 
G.I.  HEMORRHAGE  W/0  CC 

•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*«  ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE-   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE*   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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141 

OS 

MED 

142 

05 

MED 

143 

05 

MED 

144 

05 

MED 

145 

05 

MED 

146 

06 

SURG 

147 

06 

SURG 

148 

06 

SURG 

149 

06 

SURG 

150 

06 

SURG 

151 

06 

SURG 

152 

06 

SURG 

153 

06 

SURG 

154 

06 

SURG 

155 

06 

SURG 

156 

06 

SURG 

157 

06 

SURG 

158 

06 

SURG 

159 

06 

SURG 

160 

06 

SURG 

161 

06 

SURG 

162 

06 

SURG 

163 

06 

SURG 

164 

06 

SURG 

165 

06 

SURG 

166 

06 

SURG 

167 

06 

SURG 

168 

03 

SURG 

169 

03 

SURG 

170 

06 

SURG 

171 

06 

SURG 

172 

06 

MED 

173 

06 

MED 

174 

06 

MED 

175 

06 

MED 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

6899 

4.4 

33 

.6012 

3.2 

It 

.6140 

2.8 

ft 

1 

.0849 

5.5 

M 

.6933 

3.2 

M 

2 

.5864 

13.0 

48 

1 

.6406 

9.5 

M 

3 

.1996 

13.9 

41 

1 

.6044 

9.4 

»1 

2 

.^312 

11.8 

41 

1 

.2777 

7.4 

M 

1 

.4769 

7.6 

97 

1 

.0170 

6.4 

as 

3 

.6320 

12.4 

41 

1 

.4768 

7.4 

» 

.8281 

6.0 

m 

.9248 

4.8 

M 

.4877 

2.6 

«• 

1 

^0797 

5.1 

M 

i6166 

3.1 

aa 

.7238 

3.3 

at 

.4428 

2.0 

It 

.6397 

3.2 

aa 

a 

.2699 

10.3 

ao 

1 

.2944 

7.2 

aa 

1 

.3818 

6.6 

aa 

.7745 

4.2 

M' 

.9806 

3.7 

aa 

.5558 

2.1 

ia 

s 

.7171 

11.1 

40 

" 

.1583 

5.7 

ai 

• 

.2445 

7.2 

aa.' 

.6358 

3.8 

aa 

.9537 

5.5 

a#  . 

5756 

3.9 

t4 

< 

Z 

o 


a 

CO 

O. 

03 

» 

3 

c 

CD 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEONETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY.  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


178 

08 

MED 

177 

08 

MCO 

178 

08 

MED 

179 

08 

MED 

180 

08 

MED 

181 

08 

MED 

182 

08 

MED 

183 

08 

MED 

184 

08 

MED 

188 

03 

MED 

188 

03 

MED 

187 

03 

MED 

188 

08 

MED 

188 

08 

MED 

180 

08 

MED 

191 

07 

SURO 

182 

07 

SURG 

183 

07 

SURG 

194 

07 

SURG 

198 

07 

SURG 

198 

07 

SURG 

197 

07 

SURG 

198 

07 

SURG 

199 

07 

SURG 

200 

07 

SURG 

201 

07 

SURO 

202 

07 

MED 

203 

07 

MED 

204 

07 

MED 

208 

07 

MED 

208 

07 

MED 

207 

07 

MED 

208 

07 

MED 

209 

08 

SURG 

210 

OS 

SURG 

COMPLICATED  PEPTIC  ULCER 
UNCOMPLICATED  PEPTIC  ULCER  VITH  CC 
UNCOMPLICATED  PEPTIC  ULCER  W/0  CC 
INFLAMMATORY  BOWEL  DISEASE 
G.I.  OBSTRUCTION  WITH  CC 

O.I.  OBSTRUCTION  W/O  CC 

ESOPHAOITIS.  OASTRO^NT  &  MISC  DIGEST  DISORDERS  AGE  >17  WITH  CC 
ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC 
ESOPHAOITIS.  GASTROENT  »  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  a  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS.  AGE  >17 

DENTAL  ft  ORAL  DIS  EXCEPT  EXTRACTIONS  A  RESTORATIONS.  AGE  0-17 

DENTAL  EXTRACTIONS  A  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  WITH  CC 

OTHER  OIQESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  WITH  CC. 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY  TOT  CHOLECYST  W  OR  W/O  C.D.E 

BILIARY  TRACT  PROC  W/p  CC  EXCEPT  0»a.Y  TOT  CHOLECYST  W  OR  W/O  CO. 

TOTAL  CHOLECYSTECTOMY  W  C.D.E.  WITH  CC 

TOTAL  CHOLECYSTECTOMY  W  C.D.E.  W/O  CC 
TOTAL  CHOLECYSTECTOMY  W/O  C.D.E.  WITH  CC 
TOTAL  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES        ^ 

CIRRHOSIS  A  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  WITH  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

MAJOR  JOINT  A  LIMB  REATTACHMENT  PROCEDURES 

HIP  A  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  WITH  CC 


RELATIVE 
MEIGHTS 
9830 
7803 


1.0898 
.9188 

.8130 
.7497 
.8200 
.8801 
.7848 

.4082 

.4814 
.9832 
.4802 
.8312 

1.8941 
1.9882 
9.0102 
1.7387 
2.2178 

1.4183 
1.7338 
9448 
1.3188 

1.8940 


4210 
2019 
1301 
0817 
1988 


8210 
9889 
8899 
2.3889 

1.9939 


GEOMETRIC 
MEAN  LOS 
8.9 
8.2 
3.9 
7.1 
8.8 

4.0 
4.9 
3.8 
3.2 

4.3 

2.8 

2.2 
S.I 
2.9 

4.0 

18.9 

9.2 
14.3 

9.8 

11.0 

8.2 
8.8 
8.8 

11.9 
10.1 

8.9 

7.2 
8.8 

8.1 
8.7 

3.8 

8.8 

3.4 
10.8 
12.0 


OUTLIER 
THRESHOLD 
38 
99 
42 


IT 


88 


4t 
M 
40 

SO 
38 
SO 
41 


I 
f 

Z 

o 


g- 

I 


IT 

» 
«1 


«   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

«•   ORGS  489  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  OM.Y  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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TABLE  S 


211  08 

212  OS 

213  Ot 

214  08 
2  IS  08 

216  08 

217  08 

218  08 
218  08 

220  08 

221  08 

222  08 

223  08 

224  08 

225  08 

226  08 

227  08 

228  08 
228  08 

230  08 

231  08 

232  08 

233  08 

234  08 

235  08 

236  08 

237  08 

238  08 
238  08 

240  08 


SK        BAoTJ  NECK  PROCEDURES  WITH  CC 
SS       SiS  t  nIS  PROCEDURES  W/0  CC 


SURG 
SURG 
SURG 
SURG 
SURG 


241  08 

242  08 

243  08 

244  08 

245  08 


SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
MED 

MED 
MED 
MED 
MED 
MED 

MED 
MED 
MED 
MED 
MED 


tSUS  IJtSS  t  ISHS  ^  IliS"  srp;;ss;"E-« «.  0-1, 

KNEE  PROCEDURES  WITH  CC 

KNEE  PROCEDURES  «/0  CC  EXTREMITY  PROC  W  CC 

SSr.SfSSS'Sli'JSRKS'pSSeTxI'.iSS'iiiNT ««.  «/o  ce 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  WXJH  CC 

M"  "»»ilS  nfSSS^lRXc  0?OTH  HAND  OR  WRIST  PROC  W  CC 

rES««-tis",s's,;s-orH.f .  ,«- 

UW«.  txeiStON  »  »«OVAL  Of  IHT  f  IX  DCVICI*  eXCEPT  «►  .  K«U« 
ARTHROSCOPY  ^^  _,,-  -,  -  pi^gC  WITH  CC 

VXS.  SIStSSSItlT  r4 1 SS!  T'lU  S:5:  «oc  «/o « 

FRACTURES  OF  FEMUR 

;KSS"s?M!S.VSi![iScATIONS  OF  HIP.    PELVIS  .  THIGH 
S^SKiSSlUCTURES  8  MUSCULOSKELETAL  8  CONN  TISS  MALIGNANCY 
KSSSlvrriSSUE  DISORDERS  WITH  CC 

COMaCTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS 

!Si'^s!J«s''I°SK!FIC  ARTHROPATHIES  WITH  CC 

^  S5SSII  t  SiciFIC  ARTHROPATHIES  W/O  CC 


RELATIVE 
WEIGHTS 
1.4302 
.8881 
1.7562 
1.8288 
1.1550 


1.8502 
3.1173 
1,4748 
8184 
8130 

I.BS18 
8134 
8260 

6224 
7421 

^.3371 
6604 
8148 
5358 
.8508 

.8306 
.8881 

1.8416 
8322 
1 . 1383 


.8516 
.5424 

1.5682 
1.0035 
1.1187 


.5852 

1.2866 
.6680 
.7228 
.5008 


GEOMETRIC 
MEAN  LOS 
fl.6 
4.5 

8.7 

10.0 

6.6 

8.5 

14.1 
7.7 
4.8 
5.3 

6.6 
3.8 

3.6 
2.6 
3.2 

6.3 
2.8 

2.7 
1.8 
4.0 

6.6 
*.• 
6.6 

4.1 
T.t 

:i 

4.6 

10.4 
7.6 
7.1 

4.8 
8.2 

6.0 
8.4 
4.0 


AND 


OUTLIER 

THRESHOLD 

36 

16 


46 

17 
81 

86 


17 


W 
88 

38 
33 
38 

33 

37 


83 
88 

37 
36 

34 
37 
34 
34 
33 


BEST  COPY  AVAILABLE 


I   •  TABLE  5       . 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY 
I  .  LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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AND 


246  08 

247  08 

248  08 

249  08 

250  08 

251  08 

252  08 

253  08 

254  08 

255  08 

258  08 

257  08 

258  09 

259  09 

260  09 

261  09 

262  09 

263  09 

264  09 

265  09 

266  09 

267  09 

268  09 

269  09 

270  09 

271  09 

272  09 

273  09 

274  09 

275  09 

276  09 

277  09 

278  09 

279  09 

280  09 


MED 
MED 
MED 
MED 
MED 

MED 
MED 
MED 
MED 
MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 


MED 
MED 
MED 
MED 
MED 

MED 
MED 
MED 
MED 
MED 


NON-SPECIFIC  ARTHROPATHIES 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 

TENDONITIS,  MYOSITIS  &  BURSITIS 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  WITH  CC 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/0  CC 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17 
FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  WITH  CC 
FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/0  CC 
FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES 
TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 
TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 

BREAST  PROC  FOR  NON- MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON -MALIGNANCY 

SKIN  GRAFT  &/0R  DEBRIO  FOR  SKN  ULCER  OR  CELLULITIS  WITH  CC 

SKIN  GRAFT  &/0R  DEBRIO  FOR  SKN  ULCER  OR  CELLULITIS  W/0  CC 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

SKIN  GRAFT  ft/OR  DEBRIO  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/0  CC 

PERIANAL  &  PILONIDAL  PROCEDURES 

SKIN.  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROCEDURE  WITH  CC       - 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROCEDURE  W/0  CC 

SKIN  ULCERS 

MAJOR  SKIN  DISORDERS  WITH  CC 
MAJOR  SKIN  DISORDERS  W/0  CC 
MALIGNANT  BREAST  DISORDERS  WITH  CC 
MALIGNANT  BREAST  DISORDERS  W/0  CC 

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  WITH  CC 

CELLULITIS  AGE  >17  W/0  CC 

CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  WITH  CC 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

5736 

4.5 

33 

5332 

3.7 

33 

6342 

33   , 

6320 

33 

6757 

33 

4315 

24 

3454 

15 

7871 

35 

4303 

33 

4582 

32 

6267 

33 

9219 

26 

7178 

16 

9581 

33 

5764 

16 

• 

6509 

15 

4537 

15 

2. 

7750 

leio 

45 

1. 

3569 

38 

1. 

3538 

35 

6682 

32 

6003 

32 

7210 

32 

i! 

7063 

37 

6709 

32 

1. 

2568 

38 

1. 

0177 

36 

6664 

35 

i! 

1101 

36 

6443 

32 

5710 

33 

9269 

36 

6278 

31 

7278 

24 

6538 

34 

H 
e 
n 

«e 

a. 
» 

CO 

I 


*        MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

««   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


I 


5* 

CO 

09 
9 


I 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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281 

09 

MCD 

212 

09 

MEO 

283 

09 

MED 

284 

09 

MED 

28S 

10 

SURG 

286 

10 

SIMG 

287 

10 

SURG 

288 

10 

SURG 

289 

10 

SURG 

290 

10 

SURG 

291 

10 

SURG 

292 

10 

SURG 

293 

10 

SURG 

294 

10 

MCD 

295 

10 

MED 

296 

10 

MO 

297 

10 

MCD 

298 

10 

MEO 

299 

10 

MEO 

300 

10 

MED 

301 

10 

MEO 

302 

11 

SURG 

303 

11 

SURG 

304 

11 

SURG 

30S 

11 

SURG 

306 

11 

SURG 

307 

11 

SURG 

308 

11 

SURG 

309 

11 

SURG 

310 

11 

SURG 

311 

11 

SURG 

312 

11 

SURG 

313 

11 

SURG 

314 

11 

SURG 

31B 

11 

SURG 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  U/0  CO 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17 

MINOR  SKIN  DISORDERS  WITH  CC 

MINOR  SKIN  DISORDERS  W/0  CC 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE. NUTRIT,&  METABOL  DISORDERS 

ADRENAL  &  PITUITARY  PROCEDURES 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENOOC,  NUTRIT  &  METAB  DISORDERS 

O.R.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  WITH  CC 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/0  CC 

DIABETES  AGE  >35 

DIABETES  AGE  0-3S 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 
INBORN  ERRORS  OF  METABOLISM 
ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/0  CC 

KIDNEY  TRANSPLANT 

KIDNEY, URETER  ft  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

KIDNEY. URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  WITH  CC 

KIDNEY, URETER  ft  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/0  CC 

PROSTATECTOMY  WITH  CC 
PROSTATECTOMY  W/0  CC 
MINOR  BLADDER  PROCEDURES  WITH  CC 
MINOR  BLADDER  PROCEDURES  W/0  CC 
TRANSURETHRAL  PROCEDURES  WITH  CC 

TRANSURETHRAL  PROCEDURES  W/0  CC 

URETHRAL  PROCEDURES.  AGE  >17  WITH  CC 

URETHRAL  PROCEDURES.  AGE  >17  W/0  CC 

URETHRAL  PROCEDURES.  AGE  0-17 

OTHER  KIDNEY  ft  URINARY  TRACT  O.R.  PROCEDURES 


RELATIVE 
WEIGHTS 
.4169 
.3883 
.t#01 
.4B44 
2.7822 

2 . 4946 

2.2311 

1.9691 

.9954 

.7394 

.4882 
2.8203 
1.0686 

.7533 
.7433 

.B387 
.6361 
.6694 
.BOOS 
1.1216 

.6187 
3.BB81 
2.6416 
2.4192 
1.2168 

1.3240 
.7334 

1.4736 
.7815 
.8741 

.5178 
.7898 

.4769 

.4271 

2.1922 


GEOMETRIC 
MEAN  LOS 
3.2 
2.2 
5.4 
3.6 
15.5 

10.1 
13.6 

7.4 

4.3 

3.0 

1.8 

12.1 

5.6 

5.9 

4.4 

6.1 
4.1 
3.2 
4.6 
7.1 

4.3 

14.6 
11.9 
10.3 

5.5 

7.2 
4.2 
6.5 
3.3 
4.1 

2.4 

3.8 
2.3 
2.3 

7.5 


*   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

««   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE-   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE-   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


OUTLIER 
THRESHOLD 
31 
IB 
84 
33 
41 


4S 


33 

IB 

10 
41 


34 


41 
3B 
94 


24 

36 
32 
3t 

17 
32 
20 

26 


< 

en 
en 

Z 

o 


H 

c 


0 

«< 

i 

s 

I 

n 


I 

n 

CD 


§ 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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316 

11 

MED 

317 

t1 

MED 

316 

11 

MED 

319 

11 

MED 

320 

11 

MED 

321 

11 

MED 

322 

11 

MED 

323 

11 

MED 

324 

11 

MED 

325 

11 

MED 

326 

11 

MED 

327 

11 

MED 

328 

11 

MED 

329 

11 

MED 

330 

11 

MED 

331 

11 

MED 

332 

11 

MED 

333 

11 

MED 

334 

12 

SURG 

335 

12 

SURG 

336 

12 

SURG 

337 

12 

SURG 

338 

12 

SURG 

339 

12 

SURG 

340 

12 

SURG 

341 

12 

SURG 

342 

12 

SURG 

343 

12 

SURG 

344 

12 

SURG 

345 

12 

SURG 

346 

12 

MED 

347 

12 

MED 

348 

12 

MED 

349 

12 

MED 

3S0 

12 

MCO 

RENAL  FAILURE 

AOMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  WITH  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  WITH  CC 

KIDNEY  A  URINARY  TRACT  INFECTIONS  AGE  >17  W/0  CC 

KIDNEY  ft  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  WITH  CC,  &/0R  ESW  LITHOTRIPSY 

URINARY  STONES  W/0  CC 

KIDNEY  ft  URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  >17  WITH  CC 

KIDNEY  a  URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  >17  W/0  CC 
KIDNEY  ft  URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  0-17 
URETHRAL  STRICTURE  AGE  >17  WITH  CC 
URETHRAL  STRICTURE  AGE  >17  W/0  CC 
URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  WITH  CC 
OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC 
OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  0-17 
MAiMR  MALE  PELVIC  PROCEDURES  W  CC 
MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC 

TRANSURETHRAL  PROSTATECTOMY  WITH  CC 
TRANSURETHRAL  PROSTATECTOMY  W/0  CC 
TESTES  PROCEDURES,  FOR  MALIGNANCY 
TESTES  PROCEDURES,  NON- MALIGNANCY  AGE  >17 
TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES 

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R. 


PROCEDURES  FOR  MALIGNANCY 
PROC  EXCEPT  FOR  MALIGNANCY 


MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  WITH  CC 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/0  CC 
BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC 
BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC 
INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 


*   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*«   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS.  1 1 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES.     N 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOL 

1 

.2684 

6.4 

35 

.3499 

2.2 

21 

1 

.0885 

6.1 

35 

.5586 

2.7 

32 

t 

0055 

6.7 

36 

MOT 

B.O 

29 

•MT 

4.4 

29 

TftO 

2.9 

32 

M3t 

2.2 

15 

mtm 

4.4 

33 

42M 

3.0 

25 

■444 

3.1 

32 

M4S 

3.8 

33 

«1fB 

2.3 

IS 

27S4 

1.6 

8 

B4B3 

8.3 

34 

5447 

3.2 

32 

1 

0415 

n 

34 

1 

7911 

9.4 

36 

1 

3375 

7.9 

23 

9326 

5.3 

28 

6329 

3.9 

13 

7662 

3.0 

32 

5880 

2.4 

29 

4283 

2-4 

13 

B880 

3.8 

28 

4«T4 

2.3 

24 

3742 

1.7 

6. 

1 

0811 

4.B 

34 

7450 

3.6 

33 

B8B1 

8.8 

35 

4BU 

2.8 

32 

«83S 

3.9 

33 

3847 

a. 2 

20 

6657 

4.8 

29 

< 

f 

? 

I 

m  - 


CD 

I 

(D 


pa 

£. 

(D 

m 

m 
s 
D. 


i 


TABLE  S 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRlb  MEAN  LENGTH  OF  STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


351 

12 

MED 

352 

12 

MED 

353 

13 

SURG 

354 

13 

SURG 

355 

13 

SURG 

356 

13 

SURG 

357 

13 

SURG 

358 

13 

SURG 

359 

13 

SURG 

360 

13 

SURG 

381 

13 

SURG 

362 

13 

SURG 

363 

13 

SURG 

364 

13 

SURG 

365 

13 

SURG 

366 

13 

MED 

367 

13 

MED 

368 

13 

MED 

369 

13 

MED 

370 

14 

SURG 

371 

SURG 

372 

MED 

373 

MED 

374 

SURG 

375 

SURG 

376 

MED 

377 

SURG 

378 

MED 

379 

MED 

380 

MED 

381 

SURG 

382 

MED 

383 

MED 

384 

MED 

385 

STERILIZATION,  MALE 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 

UTERINE. AONEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  WITH  CC 

UTERINE. AONEXA  PROC  FOR  NON-OVARIAN/AONEXAL  MALIG  W/0  CC 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 
UTERINE  &  AONEXA  PROC  FOR  OVARIAN  OR  AONEXAL  MALIG 
UTERINE  &  AONEXA  PROC  FOR  NON-MALIGNANCY  WITH  CC 
UTERINE  &  AONEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC 
VAGINA.  CERVIX  &  VULVA  PROCEDURES 

LAPAROSCOPY  ft  INCISIONAL  TUBAL  INTERRUPTION 

ENDOSCOPIC  TUBAL  INTERRUPTION 

D&C.  CONIZATION  ft  RADIO- IMPLANT,  FOR  MALIGNANCY 

D&C.  CONIZATION  EXCEPT  FOR  MALIGNANCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  WITH  CC 
MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC 
INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 
MENSTRUAL  ft  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 
CESAREAN  SECTION  W  CC 

CESAREAN  SECTION  W/0  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C 

VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/0R  D&C 

POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W/0  O.R.  PROCEDURE 
POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE 
ECTOPIC  PREGNANCY 
THREATENED  ABORTION 
ABORTION  W/0  D&C 

ABORTION  W  D&C.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 

FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS 

OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICATIONS 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


RBLATIVE 
tiEIGHTS 
.3293 
.8158 
2.1148 
1.3937 
.8676 


.7138 
2.2286 

1.1818 
.7887 
.7843 

.8128 
.4821 
.8421 
.4878 
1.7821 

1.1837 
.4781 


.8188 
.8284 

.8277 
.4841 
.2863 
.8204 
.8738 


.8787 


.2881 
.2843 

.3727 
.1101 
.3884 
.2833 


ORGS. 


*   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLl 

•«   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


1 


GEOMETRIC 
MEAN  LOS 
1.3 
3.0 
10.9 
7.6 
8.4 

4.4 
10.6 
8.8 
4.9 
4.2 

3.2 

2.1 
3.3 
2.4 

7.9 

8.8 
2.8 

8.0 
3.3 

8.0 

4.3 

3.0 
2.1 
2.8 
4.4 

2.8 
3.0 
3.8 
2.1 
1.8 

1.8 
1.1 
3.4 
2.3 
1.8 
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AND 

OUTLIER 

■n 

THRESHOLD 

jj 

S 

g" 

30 

51 

40 

B» 

38 

PB 

18 

I- 

18 

? 

40 

28 
13 

? 

33 

r- 

g; 

32 

23 

z 

30 

o 

24 

37 

M 

•■•«. 

38 

t^ 

32 

§ 

38 

o. 

32 

BB 

33 

11 

18 

(0 

8 

B 

12 
29 

r 

.* 

22 

f^ 

32 

s 

18 

o 

18 

'^• 

12 

? 

s. 

9 

10 

«D 

3 

B 

32 

g. 

27 

X 

31 

to 

00 

£. 

B 

c: 

o 

9 

« 

V 

^ 

TABLE  9 

LIST  OF  DIAGMOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


PAGE  12  OF  14 


3«8 

19 

3t7 

19 

388 

19 

389 

15 

380 

15 

391 

19 

392 

16 

SURG 

393 

16 

SURG 

394 

16 

SURG 

395 

16 

MED 

396 

16 

MED 

397 

16 

MED 

398 

16 

MED 

399 

16 

MED 

400 

17 

SURG 

401 

17 

SURG 

402 

17 

SURG 

403 

17 

MED 

404 

17 

MED 

409 

17 

4oe 

17 

SURG 

407 

17 

SURG 

408 

17 

SURG 

409 

17 

MED 

410 

17 

MED 

411 

17 

MCD 

412 

17 

MCO 

413 

17 

MCD 

414 

17 

MCD 

419 

18 

SURG 

416 

18 

MCD 

417 

18 

MCD 

418 

18 

MCD 

419 

18 

MCD 

420 

18 

MCD 

EXTRCMC  IMMATURITY  OR  RCSPIRATORY  DISTRESS  SYNDROME,  NEONATE 
PRCMATURITY  H  MAJOR  PROBLCMS 
PRCMATURITY  W/0  MAJOR  PROBLEMS 
FULL  TERM  NEONATC  W  MAJOR  PROBLEMS 
NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

NORMAL  NEWBORN 

SPLENECTOMY  AGE  > 17  v 

SPLENECTOMY  AGE  0-17 

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

RED  BLOOD  CELL  DISORDERS  AGE  >17 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 
COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  A  IMMUNITY  DISORDERS  WITH  CC 
RETICULOENDOTHELIAL  A  IMMUNITY  DISORDERS  W/0  CC 
.LYMPHOMA  A  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W  CC 

LYMPHOMA  &  NON-ACUTC  LEUKEMIA  W  OTHER  O.R.  PROC  W/0  CC 

LYMPHOMA  A  NON-ACUTC  LCUKEMIA  W  CC       ' 

LYMPHOMA  &  NON-ACUTC  LEUKEMIA  W/0  CC 

ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  0-17 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NCOPL  W  MAJ  O.R. PROC  W  CC 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR. PROC  W/0  CC 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R. PROC 
RADIOTHERAPY 
CHEMOTHERAPY 

HISTORY  OF  MALIGNANCY  W/0  ENDOSCOPY 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  WITH  CC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/0  CC 

O.R.  PROCEDURE  FOR  INFECTIOUS  A  PARASITIC  DISEASES 

SEPTECEMIA  AGE  >17 

SEPTECEMIA  AGE  0-17 

POSTOPERATIVE  A  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WITH  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGC  >17  W/O  CC 


RELATIVC 
HEIGHTS 
3.6039 
1.8046 
1.1431 
1.4286 
1.0001 

.2191 
1.2611 
1.S022 
1.9388 

.7471 

.3819 
1 . 1977 
1 . 1799 

.6976 
12.7073 


11.2071 

.8877 

1,6019 

7474 

1.0281 

1.8994 

(.2438 

l<.0911 
1.0213 
9123 

4320 
4072 

11.3073 
.7062 

1.9997 

1.9320 

1.0768 

.9816 

.9919 
.8812 


MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORQS. 
ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS.  [i 


GEOMETRIC 

MEAN  LOS 

17.9 

13.3 

8.6 

9.3 

4,9 

3.1 
12.1 
9.1 
9.7 
4.8 

2.1 
8.9 

8.9 

3,9 

10.1 

10,2 
3.9 
8.2 

4.3 

4.9 

11.4 
8.0 
4.2 
6.7 
2.7 

2.9 

2.2 

7,4 
4.4 

19,0 

7.9 
9,3 
8,7 
9.9 
4.1 


OUTLIER 
THRESHOLD 
47 
42 
38 
»• 
9* 


n 

m 
u 

tt 


8T 
88 
84 

88 

88 
88 

88 
18 

88 

81 

86 
88 
«« 

87 
84 

88 
8i 

8i 


NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


TABLE  S 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEN 


421 

18 

MED 

422 

18 

MED 

423 

18 

MED 

424 

19 

SURG 

425 

19 

MED 

426 

19 

MED 

427 

19 

MED 

428 

19 

MED 

429 

19 

MED 

430 

19 

MED 

431 

19 

MED 

432 

19 

MED 

433 

20 

434 

20 

435 

20 

436 

20 

437 

20 

438 

20 

439 

21 

SURG 

440 

21 

SURG 

441 

21 

SURG 

442 

21 

SURG 

443 

21 

SURG 

444 

MED 

445 

MPO 

446 

MED 

447 

21 

mo 

448 

21 

MED 

449 

21 

MED 

450 

21 

MED 

451 

21 

MED 

452 

21 

MED 

453 

21 

MED 

454 

21 

MED 

455 

21 

MED 

* 

MEDICARE 

•  « 

ORG] 

i   469 

VIRAL  ILLNESS  AGE  >17 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  piSEASES  DIAGNOSES 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF  PSYCHOSOCIAL  DYSFUNCTION 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

PSYCHOSES 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE.  LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  WITH  CC 

ALC/ORUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  W/0  CC 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY 

ALC/DRUG  DEPENDENCE.  COMBINED  REHAB  &  DETOX  THERAPY 

NO  LONGER  VALID 

SKIN  GRAFTS  FOR  INJURIES 

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES 
OTHER  OR.  PROCEDURES  FOR  INJURIES  WITH  CC 
OTHER  OR.  PROCEDURES  FOR  INJURIES  W/0  CC 
TRAUMATIC  INJURY  AGE  >  17  W  CC 
TRAUMATIC  INJURY  AGE  >  17  W/0  CC 

TRAUMATIC  INJURY  AGE  0-17 

ALLERGIC  REACTIONS  AGE  > 17 

ALLERGIC  REACTIONS  AGE  0-17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  WITH  CC 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/0  CC 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 
COMPLICATIONS  OF  TREATMENT  WITH  CC 
COMPLICATIONS  OF  TREATMENT  W/0  CC 
OTHER  INJURY.  POISONING  ft  TOXIC  EFF  DIAG  WITH  CC 
OTHER  INJURY.  POISONING  ft  TOXIC  EFF  DIAG  W/0  CC 


RELATIVE 

WEIGHTS 

.6517 

.7604 

1.5928 

2.3652 

.6890 

.6290 
.6428 
.7065 
.9216 
.9026 

.6422 

.7405 
.3829 
.8830 
.7177 

.9873 

1.2005 

.0000 

1.6689 
2.5374 

.7189 

1.8473 

1.1467 

.7621 

.4906 

.4738 
.4822 
.3428 
.7904 
.4485 

.8126 
.9317 
.4775 
.9488 

.4282 


GEOMETRIC 
MEAN  LOS 
4.3 
3.7 
8.0 
13.3 
4.6 

5.7 
5.6 
6.4 
7.6 
8.9 

S.4 
4.3 
3.1 
7.0 
?.0 

t.1 

S.i 

.0 

7.S 

10.6 

2.9      ^ 

S.S 

4.0 

1.1 

9.9 

1.4 
l.« 
S.t 
4.B 

*•• 

•.• 

4.7 
3.1 
4.1 
2.1 
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OUTLIER 

THRESHOLD 

32 

33 

«y 

4t 

34 


37 


34 

33 
32 


37 
33 

0 

38 
40 

32 
38 
33 
34 
32 

22 
24 

17 
33 
25 

33 
34 
32 
34 
25 


MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS.  11 

NOTE-   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  C^ES.  11        «.„»»,,« 
Ste!   relative  WEIOITS  are  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  F6fc  OTHER  PATIENTS. 


TABLE  5 

tIST  OF  DIAGNOSIS  RELATED  GPWPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY  AM) 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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456 

22 

457 

22 

MED 

458 

22 

SURG 

459 

22 

SURG 

460 

22 

MED 

461 

23 

SURG 

462 

23 

MED 

463 

23 

MED 

464 

23 

MED 

465 

23 

MED 

466 

23 

MED 

467 

23 

MED 

468 

469 

** 

470 

«« 

471 

08 

SURG 

47t 

22 

SURG 

473 

17 

474 

04 

475 

04 

MED 

476 

477 

N 

478 

OS 

SURG 

479 

05 

SURG 

480 

SURG 

481 

SURG 

482 

SURG 

483 

SURG 

484 

24 

SURG 

485 

24 

SURG 

486 

24 

SURG 

487 

24 

MED 

488 

25 

SURG 

489 

25 

MED 

490 

25 

MED 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

EXTENSIVE  BURNS  W/0  O.R.  PROCEDURE 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT  OR  OTHER  O.R. 

NON-EXTENSIVE  BURNS  W/0  O.R.  PROCEDURE 


PROC 


O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC 

SIGNS  &  SYMPTOMS  W/0  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

AFTERCARE  W/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

UNGROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 

EXTENSIVE  BURNS  W  OR.  PROCEDURE 

ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  > 17 

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  O.R.  PROCEOURF  '.'NRELATED  TO  PRINCIPAL  DIAGNOSIS 
NON-EXTENSIVE  OR.  PROC    *E  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
OTHER  VASCULAR  PROCEDURl  ,  il   CC 
OTHER  VASCULAR  PROCEDURES  W/0  CC 
LIVER  TRANSPLANT 

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  W  MOUTH,  LARYNX  OR  PHARYNX  DISORDER 

TRACHEOSTOMY  EXCEPT  FOR  MOUTH.  LARYNX  OR  PHARYNX  DISORDER 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

LIMB  REATTACH. .  HIP  AND  FEMUR  PROCS  FOR  MULTI  SIGN  TRAUMA 

OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDITION 

HIV  W  OR  W/0  OTHER  RELATED  CONDITION 


RELATIVE 
HEIGHTS 
\  1.5138 
2.1317 
3.7539 
2.0711 
1.0607 

,7771 
|t.B43B 
.7462 
.4700 
.38BB 

.1749 
.4326 
^.4146 
.0000 
.0000 

k.B4B2 

n.7637 
3.2953 
0.0000 
8.5492 


2.1816 
1.4395 
2.4189 
1.3208 
^5.2645 

12.4485 

3.2660 

14.0597 

f-9972 

1.2621 

9603 
M324 

1296 
:!.0i74 
.IBOa 


GEOMETRIC 

MEAN  LOS 

4.1 

2.9 

15.8 

10.9 

6.4 

2.4 

14.1 
5.1 
9.2 
l.t 

2.6 

2.5 

13.4 
.0 
.0 

14.2 

21.0 

9.9 

.0 
9.7 

14.4 

6.2 

9.1 

4.6 
22.9 

36.6 

14.2 
40.0 
13.5 
14.6 

12. i 

7.6 
18.8 
10.2 

•  .9 


•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  PROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUmJ  ORGS. 

•*  ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  I^THER  PATIENTS. 

MUINO  CODE  413IHim) 


OUTLIER 
THRESHOLD 
33 
St 
48 
40 


31 
43 

34 

31 
t1 

92 

31 
42 

0 
0 

48 
•0 

39 

0 

39 

43 
38 
39 
34 
82 


43 

69 
43 


41 
37 
48 
39 
38 


m 

a 

i 
I 


? 


/ 
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Table  6a.— New  Diagnosis  Code 


uMQnotwootw  ana  onGi^iMm 


237.70 
237.71 
237.72 
374.87 
446.20 
446.21 
446.29 
537.82 
509.84 
753.10 
753.11 
753.12 
753.13 
753.14 
753.15 
753.16 
753.17 
753.19 
006.85 


Nauroflbrenwloiit,  Typ*  1  (von  RwMnghauMn'a  dtoMMl . 
NauroflbronwkMia,  Typ*  2  taoowle  MMroabMiMflOitol 


GoodpMkra's  tynkonw. 


f^H  ■ .J.  -  J  li    ■■■■■■■■■Hfc  Jhi  AMidMb 

unwf  ipccinM  nypwMnMwr^r  ■'<gN>___ 
AngiodyiplMia  oi  ilonMch  and  duodwwm. 


CytlicUdrwy 

ConQsnttsI  iingto  rami  cyst. 


Polycytttc  Udnsy,  wvpMlfttd  4^p9« 
Polycysttc  Mdray.  iteioitiii  doniininl» 
Polycystic  Mdnsyi  wlosonMl  fsossslvs^ 
RsnsI  dytplMls. 


Madulwy  cystic  kidny- 


OtharipwifM  cyaUe  Mdnay  dtoMM 

Comoficatioiw  of  bOM  imnow  traraplanl - 


1 
1 
1 
2 

• 
8 

6 

e 
11 
11 
11 
11 
11 
11 
11 
11 
11 

16 


DRO 


34,36 

34,35 

H» 

46.  47.  48 

MOlMI 

240,241 

M0,»41 

182, 183, 184 

188, 188, 188 

331.332.333 

331,332,333 

331. 882, 338 

331.832,333 

331.332.833 

331.832,833 

331.888.333 

331.332.838 

331.882.333 

398.380 


DC 


N 
N 
N 
N 

y 

V 

Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
V 


Table  6b.— New  Procedure  Codes 


PrecoduTB  oodo  mi  dncrtptton 


33.6  Combirwd  hoart-tung  Iwmplonlalloo  * —>- 

38.66  PircutaneouacardicpulmorafytoypM* 

58.31  EndoKopic  ncision  w  daatrudion  of  iMion  or  llMM  ol  urathm. 
58.39  Ollwr  locci  mdsion  or  dnkuciion  of  lorion  or  Hmm  of  ur«en„ 

86.07  bwarlion  ol  totally  irnplantMa  vascular  aooeas  dmica  [VAO]  — 


OR 


MDC 


ORG 


269.270 


■  This  procadura  coda  is  not  oaranlly 
outsidaMOC5. 


yndar  MadkM.  MOC  and  ORG  MsignnMft  amM  c»ion0s  If  Vis  pmoockm  is  WMflkirty 

Table  6c— Invaud  Diagnosis  Cooes  (4  OiGrr)  * 


Oi^noaia  coda  and  daaoiplion 


237.7  Naurofibromatosis.. 


446.2  HypananaHivity  angfiis- 
753.1  Cystic  Udnay  dlisasi.-.. 


MDC 


1 

8 
11 


ORG 


34.36 
240.841 

331.; 


oc 


>  Saa  Tabia  6a  lor  Naw  Djagnosis  Codaa  (5  dtfls)  «wt «!«  ba  oonsidarad  vaM  by  «w  1991  GROUPBi 

Table  6d.— Invalid  Procedure  Code  ^ 


Pracadura  coda  and  daaoilption 


58.3   Bcdsion   or  daalrvcion  of 
tissua  or  lasioa 


OR 


*  Saa  Tabia  ebterNaw  Prooadura  OodM(4 
ttwt  wM  t)s  considofsd  wM  by  Ihs  FY  1* 
GROUPER. 
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Table  6e  -  Additions  to  the  CC  Exclusions  List 

CCi  that  are  added  to  the  list  are  in  Table  6e~Additions  to  the  CC  Exclusions 
Ust   Each  of  the  principal  diagnoses  is  shown  with  an  asterisk,  and  the  revisions  to 
the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following 
the  affected  principal  diagnosis. 


990 


UMI 


•00321 

•0721 

11282 

44621 

53431 

01304 

4467 

53171 

3570 

3570 

11283 

44629 

S3440 

01305 

•44621 

53191 

•01300 

•09042 

•11282 

•2515 

53441 

01306 

4460 

53200 

3570 

3570 

1120 

4560 

53450 

01310 

44620 

53201 

•01301 

•09181 

1124 

5307 

53451 

01311 

44621 

53210 

3570 

3570 

1125 

53100 

53460 

01312 

44629 

53211 

•01302 

•0942 

11281 

53101 

S3461 

01313 

4463 

53220 

3570 

3570 

11283 

53110 

53471 

01314 

4464 

53221 

•01303 

•09889 

•11283 

53111 

53491 

01315 

4465 

53231 

3570 

3570 

1120 

53120 

5693 

01316 

4466 

53240 

•01304 

•10081 

1124 

53121 

5780 

0360 

4467 

53241 

3570 

357a 

1125 

53131 

5781 

0530 

•44629 

53250 

•01305 

•1120 

11281 

53140 

5789 

05472 

4460 

53251 

3570 

1120 

11282 

53141 

»3200 

0721 

44620 

53260 

•01306 

1124 

3570 

53150 

3570 

09042 

44621 

53261 

3570 

1125 

•11289 

53151     < 

»3201 

0942 

44629 

53271 

•01310 

11281 

1120 

53160 

3570 

11283 

4463 

53291 

3570 

11282 

•1129 

53161     < 

»3202 

1142 

4464 

53300 

•01311 

11283 

1120 

53171 

3570 

11501 

4465 

53301 

3570 

•1121 

•1142 

53191     < 

►3203 

11511 

4466 

53310 

•01312 

1120 

3570 

53200 

3570 

11591 

4467 

53311 

3570 

1124 

•11501 

53201     • 

'3207 

3200 

•4463 

53320 

•01313 

1125 

3570 

53210 

3570 

3201 

44620 

S3321 

3570 

11281 

•11511 

53211     < 

»3208 

3202 

44621 

53331 

•01314 

11282 

3570 

53220 

3570- 

3203 

44629 

53340 

3570 

11283 

•11591 

53221     ' 

'3209 

3207 

•4464 

53341 

•01315 

•1122 

3570 

53231 

3570 

3208 

44620 

53350 

3570 

1120 

•1179 

53240     < 

'3210 

3209 

44621 

53351 

•01316 

1124 

1120 

53241 

3570 

3210 

44629 

53360 

3570 

1125 

•1300 

53250     < 

'3211 

3211 

•4465 

53361 

•0360 

11281 

3570 

53251 

3570 

3212 

44620 

53371 

3570 

11282 

•1390 

53260     < 

'3212 

3213 

44621 

53391 

•03689 

11283 

1120 

53261 

3570 

3214 

44629 

53400 

3570 

•1123 

3570 

53271     ' 

'3213 

3218 

•4466 

53401 

•0369 

1120 

•25070 

53291 

3570 

3220 

44620 

53410 

3570 

1124 

44620 

53300     * 

'3214 

3221 

44621 

53411 

•0418 

1125 

44621 

53301 

3570 

3222 

44629 

53420 

3570 

11281 

44629 

53310     ' 

'3218 

3229 

•4467 

53421 

•0419 

11282 

•25071 

53311 

3570 

3570 

44620 

53431 

3570 

11283 

44620 

53320     « 

'3220 

•4460 

44621 

53440 

•0470 

•1124 

44621 

53321 

3570 

44620 

44629 

53441 

3570 

1120 

44629 

53331     * 

'3221 

44621 

•4560 

53450 

•0471 

1125 

•25080 

53340 

3570 

44629 

5307 

53451 

3570 

11281 

44620 

53341     * 

'3222 

•4461 

53100 

53460 

•0478 

11282 

44621 

53350 

3570 

44620 

53101 

53461 

3570 

11283 

44629 

53351     * 

'3229 

44621 

53110 

53471 

•0479 

•1125 

•25081 

53360 

3570 

44629 

53111 

53491 

3570 

1120 

44620 

53361     < 

'34989 

•44620 

53120 

5693 

•0490 

1124 

44621 

53371 

3570 

4460 

53121 

5780 

3570 

11281 

44629 

53391     < 

'3499 

44620 

53131 

5781 

•0491 

11282 

•25090 

53400 

3570 

44621 

53140 

5789 

3570 

11283 

44620 

53401     < 

'3570 

44629 

53141 

•45989 

•0530 

•11281 

44621 

53410 

01300 

4463 

53150 

44620 

3570 

1120 

44629 

53411 

01301 

4464 

53151 

44621 

•05472 

1124 

•25091 

53420 

01302 

4465 

53160 

44629 

3570 

1125 

44620 

53421 

01303 

4466 

53161 

•4599 
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44620 

534;il 

53351 

53391 

53411 

53440 

53460 

5693 

.     44621 

53431 

53360 

53400 

53420 

53441 

53461 

5780 

44629 

53440 

53361 

53401 

53421 

53450 

53471 

5781 

»5302 

53441 

53371 

53410 

53431 

53451 

53491 

5789 

4560 

53450 

53391 

53411 

53440 

53460 

5693 

♦53121 

5307 

53451 

53400 

53420 

53441 

53461 

5780 

4560 

53100 

53460 

53401 

53421 

53450 

53471 

5781 

5307 

53101 

53461 

53410 

53431 

53451 

53491 

5789 

53200 

53110 

53471 

53411 

53440 

53460 

5693 

♦53120 

53201 

53111 

53491 

53420 

53441 

53461 

5780 

4560 

53210 

53120 

5693 

53421 

53450 

53471 

5781 

5307 

53211 

53121 

5780 

53431 

53451 

53491 

5789 

53200 

53220 

53131 

578?. 

53440 

53460 

5693 

♦53111 

■    53201 

53221 

53140 

5780 

53441 

53461 

5780 

4560 

53210 

53231 

53141 

*530l 

53450 

53471 

5781 

5307 

53211 

53240 

53150 

45^0 

53451 

53491 

5789 

53200 

53220 

53241 

53151 

53100 

53460 

5693 

♦53110 

53201 

53221 

53250 

53160 

53101 

53461 

5780 

4560 

53210 

53231 

53251 

53161 

53110 

53471 

5781 

5307 

53211 

53240 

53260 

53171 

53111 

53491 

5789 

53200 

53220 

53241 

53261 

53191 

53120 

5693 

*53101 

53201 

53221 

53250 

53271 

53200 

53121 

5780 

4560 

53210 

53231 

53251 

53291 

53201 

53131 

5781 

5307 

53211 

53240 

53260 

53300 

53210 

53140 

5789 

53200 

53220 

53241 

53261 

53301 

53211 

53141 

♦53100 

53201 

53221 

53250 

53271 

53310 

53220 

53150 

4560 

53210 

53231 

53251 

53291 

53311 

53221 

53151 

5307 

53211 

53240 

53260 

53300 

53320 

53231 

53160 

53200 

53220 

53241 

53261 

53301 

53321 

53240 

53161 

53201 

53221 

53250 

53271 

53310 

53331 

53241 

53171 

53210 

53231 

53251 

53291 

53311 

53340 

53250 

53191 

53211 

53240 

53260 

53300 

53320 

53341 

53251 

53200 

53220 

53241 

53261 

53301 

53321 

53350 

53260 

53201 

53221 

53250 

53271 

53310 

53331 

53351 

53261 

53210 

53231 

53251 

53291 

53311 

53340 

53360 

53271 

53211 

53240 

53260 

53300 

53320 

53341 

53361 

53291 

53220 

53241 

53261 

53301 

53321 

53350 

53371 

53300 

53221 

53250 

53271 

53310 

53331 

53351 

53391 

53301 

53231 

53251 

53291 

53311 

53340 

53360 

53400 

53310 

53240 

53260 

53300 

53320 

53341 

53361 

53401 

53311 

53241 

53261 

53301 

53321 

53350 

53371 

53410 

53320 

53250 

53271 

53310 

53331 

53351 

53391 

53411       • 

53321 

53251 

53291 

53311 

53340 

53360 

53400 

53420 

53331 

53260 

53300 

53320 

53341 

53361 

53401 

53421 

53340 

53261 

53301 

53321 

53350 

53371 

53410 

53431 

53341 

53271 

53310 

53331 

53351 

53391 

53411 

53440 

53350 

53291 

53311 

53340 

53360 

53400 

53420 

53441 

53351 

53300 

53320 

53341 

53361 

53401 

53421 

53450 

53360 

53301 

53321 

53350 

53371 

53410 

53431 

53451 

53361 

53310 

53331 

53351 

53391 

53411 

53440 

53460 

53371 

53311 

53340 

53360 

53400 

53420 

53441 

53461 

53391 

53320 

53341 

53361 

53401 

53421 

53450 

53471 

53400 

53321 

53350 

53371 

53410 

53431 

53451 

53491 

53401 

53331 

53351 

53391 

53411 

53440 

53460 

5693 

53410 

53340 

■  53360 

53400 

53420 

53441 

53461 

5780 

53411 

53341 

53361 

53401 

53421 

53450 

53471 

5781 

53420 

53350 

53371 

53410 

53431 

53451 

53491 

5789 

^OL 
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♦53130 
4560 
5307 
53200 
53201 
53210 
53211 
53220 
53221 
53231 
53240 
53241 
53250 
53251 
53260 
53261 
53271 
53291 
53300 
53301 
53310 
53311 
53320 
53321 
53331 
53340 
53341 
53350 

'  53351 
53360 
53361 
53371 
53391 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 
♦53131 
4560 
5307 
53200 


53201 
53210 
53211 
53220 
53221 
53231 
53240 
53241 
53250 
53251 
53260 
53261 
53271 
53291 
53300 

•  53301 
53310 
53311 
53320 
53321 
53331 
53340 
53341 
53350 
53351 
53360 
53361 
53371 
53391 
53400 
53401 
53410 
53411 
53420 

*  53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 

♦53140 
4560 
5307 
53200 
53201 
53210 


53221 

53231 

53240 

53241 

53250 

53251 

53260 

53261 

53271 

53291 

53300 

53301 

53310 

53311 

53320 

53321 

53331 

53340 

53341 

53350 

53351 

53360 

53361 

53371 

53391 

53400 

53401 

53410 

53411 

53420 

53421 

53431 

53440 

53441 

53450 

53451 

53460 

53461 

53471 

53491 

5693 

5780 

5781 

5789 

♦53141 
4560 
5307 
53200 
53201 
/53210 

/  53211 
53220 

!  53221 
53231 
53240 
53241 


53250 

53271 

53310 

53331 

53351 

53251 

53291 

53311 

53340 

53360 

53260 

53300 

53320 

53341 

53361 

53261 

53301 

53321 

53350 

53371 

53271 

53310 

53331 

53351 

53391 

53291 

53311 

53340 

53360 

53400 

53300 

53320 

53341 

53361 

53401 

53301 

53321 

53350 

53371 

53410 

53310 

53331 

53351 

53391 

53411 

53311 

53340 

53360 

53400 

53420 

53320 

53341 

53361 

53401 

53421 

53321 

53>S0 
53351 

53371 

53410 

53431 

53331 

53391 

53411 

53440 

53340 

53360 

53400 

53420 

53441 

53341 

53361 

53401 

53421 

53450 

53350 

53371 

53410 

53431 

53451 

53351 

53391 

53411 

53440 

53460 

53360 

53400 

53420 

53441 

53461 

53361 

53401 

53421 

53450 

53471 

53371 

53410 

53431 

53451 

53491 

53391 

53411 

53440 

53460 

5693 

53400 

53420 

53441 

53461 

5780 

53401 

53421 

53450 

53471 

5781 

53410 

53431 

53451 

53491 

5789 

53411 

53440 

53460 

S693 

♦53170 

53420 

53441 

53461 

5780 

4560 

53421 

53450 

53471 

5781 

5307 

53431 

53451 

53491 

5789 

53200 

53440 

53460 

5693 

♦53161 

53201 

53441 

53461 

5780 

4560 

53210 

53450 

53471 

5781 

5307 

53211 

53451 

53491 

5789 

53200 

53220 

53460 

5693 

♦53160 

53201 

53221 

53461 

5780 

4560 

53210 

53231 

53471 

5781 

5307 

53211 

53240 

53491 

5789 

53200 

53220 

53241 

5693 

♦53151 

53201 

53221 

53250 

5780 

4560 

53210 

53231 

53251 

5781 

5307 

53211 

53240 

53260 

5789 

53200 

53220 

53241 

53261 

♦53150 

53201 

53221 

53250 

53271 

4560 

53210 

53231 

53251 

53291 

5307 

53211 

53240 

53260 

53300 

53200 

53220 

53241 

53261 

53301 

53201 

53221 

53250 

53271 

53310 

53210 

53231 

53251 

53291 

53311 

53211 

53240 

53260 

53300 

53320 

53220 

53241 

53261 

53301 

53321 

53221 

53250 

53271 

53310 

53331 

53231 

53251 

53291 

53311 

53340 

53240 

53260 

53300 

53320 

53341 

53241- 

53261 

53301 

53321 

53350 

53250 

53271 

53310 

53331 

53351 

53251 

53291 

53311 

53340 

53360 

53260 

53300 

53320 

53341 

53361 

53261 

53301 

53321 

53350 

53371 

53391 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 
♦53171 
4560 
5307 
53200 
53201 
53210 
53211 
53220 
53221 
53231 
53240 
53241 
53250 
53251 
.   53260 
53261 
53271 
53291 
53300 
53301 
53310 
53311 
53320 
53321 
53331 
53340 
53341 
53350 
53351 
53360 
53361 
53371 
53391 
53400 
53401 
53410 
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53101 

53121 

53110 

53131 

53111 

53140 

53120 

53141 

53121 

53150 

53r31 

53151 

53140 

53160 

53141 

53161 

53150 

53171 

53151 

53191 

53160 

53300 

53161 

53301 

53171 

53310 

53191 

53311 

53300 

53320 

53301 

53321 

53310 

53331 

53311 

53340 

53320 

53341 

53321 

53350 

53331 

53351 

53340 

53360 

53341 

53361 

53350 

53371 

53351 

53391 

53360 

53400 

53361 

53401 

53371 

53410 

53391 

53411 

53400 

53420 

53401 

53421 

53410 

53431 

53411 

53440 

53420 

53441 

53421 

53450 

53431 

53451 

53440 

53460 

53441 

53461 

53450 

53471 

53451 

53491 

53460 

5693 

53461 

5780 

53471 

5781 

53491 

5789 

5693 

♦53221 

'  5780 

4560 

5781 

5307 

5789 

53100 

♦53220 

53101 

4560 

53110 

5307 

53111 

53100 

53120 

53101 

53121 

53110 

53131 

53111 

53140 

53120 

53141 
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53150 
53151 
53160 
53161 
53171 
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53300 
53301 
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53311 
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53350 
53351 
53360 
53361 
53371 
53391 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5189 


*53290 
4560 
5307 
53100 
53101 
53110 
53111 
531^0 
53121 
53131 
53140 
53141 
53150 
53151 
53160 
53161 
53171 
53191 
53300 
53301 
53310 
53311 
53320 
53321 
53331 
53340 
53341 
53350 
53351 
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53361 
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53391 
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53401 
53410 
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5307 
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5693 
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5780 

53431 

53171 

5781 

53440 

53191 

5789 

53441 
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♦53301 

53450 

53301 

4560 

53451 
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5307 

53460 
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53401 

53471 
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5693 
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5780 
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53351 
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5307 
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53401 

53471 

53411 

53410 

53491 

53420 
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5693 

53421 

53420 

5780 

53431 

53421 

5781 

53440 

53431 

5789 

53441 

53440 

♦53310 

53450 

53441 

4560 

53451 

53450 

5307 

53460 

53451 

53400 

53461 

53460 

53401 

53471 

53461 

53410 

53491 

53471 

53411 

5693 

53491 

53420 

5780 

5693 

53421 

5781 

5780 

53431 

5789 

5781 

53440 

♦53321 

5789 

53441 

4560 

♦53300 

53450 

5307 

4560 

53451 

53400 

5307 

53460 

53401 

53400 

53461 

53410 

53401 

53471 

53411 

53410 

53491 

53420 

53411 

5693 

53421 

53420 

5780 

53431 
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53440 

♦53340 
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4560 

53450 

5307 
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53401 
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53410 
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53420 

5693 

53421 

5780 

53431 

5781 

53440 

5789 

53441 

♦53330 
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4560 

53451 

5307 

53460 

53400 

53461 

53401 

53471 

53410 

53491 

53411 

5693 

53420 

5780 

53421 

5781 

53431 

5789 

53440 

♦53341 

53441 

4560 

53450 

5307 

53451 

53400 

53460 

53401 

53461 

53410 

53471 

53411 

53491 

53420 

5693 

53421 

5780 

53431 

5781 

53440 

5789 

53441 

♦53331 

53450 

4560 

53451 

5307 

53460 

53400 

53461 
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53471 

534\0 

53491 
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5780 
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5693 

53421 

5780 

53431 

5781 
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53450 

53451 

53460 

53461 

53471 

53491 

5693 

5780 

5781 

5789 

♦53351 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5785 

♦53360 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 
♦53361 
4560 


5307 

53400 

53401 

53410 

53411 

53420 

53421 

53431 

53440 

53441 

53450 

53451 

'  53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 

♦53370 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 

♦53371 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 


53460 

53461 

53471 

53491 

5693 

5780 

5781 

5789 

♦53390 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 

♦53391 
4560 
5307 
53400 
53401 
53410 
53411 
53420 
53421 
53431 
53440 
53441 
53450 
53451 
53460 
53461 
53471 
53491 
5693 
5780 
5781 
5789 
♦53400 
4560 
5307 
53100 


53101 

53221 

53110 

53231 

53111 

53110 

53231 

53111 

53240 

53120 

53111 

53240 

53120 

53241 

53121 

53120 

53241 

53121 

53250 

53131 

53121 

53250 

53131 

53251 

53140 

53131 

53251 

53140 

53260 

53141 

53140 

53260 

53141 

53261 

53150 

53141 

53261 

53150 

53271 

53151 

53150 

53271 

53151 

53291 

53160 

53151 

53291 

53160 

5693 

53161 

53160 

5693 

53161 

5780 

53171 

53161 

5780 

53171 

5781 

53191 

53171 

5781 

53191 

5789 

53200 

53191 

5789 

53200 

♦53421 

53201 

53200 

♦53410 

53201 

4560 

53210 

53201 

4560 

53210 

5307 

53211 

53210 

5307 

53211 

53100 

53220 

53211 

53100 

53220 

53101 

53221 

53220 

53101 

53221 

53110 

53231 

53221 

53110 

53231 

53111 

53240 

53231 

53111 

53240 

53120 

53241 

53240 

53120 

53241 

53121 

53250 

53241 

53121 

53250 

53131 

53251 

53250 

53131 

53251 

53140 

53260 

53251 

53140 

53260 

53141 

53261 

53260 

53141 

53261 

53150 

53271 

53261 

53150 

53271 

53151 

53291 

53271 

53151 

53291 

53160 

5693 

53291 

53160 

5693 

53161 

5700 

5693 

53161 

5780 

53171 

5781 

5780 

53171 

5781 

53191 

5789 

5781 

53191 

5789 

53200 

♦53431 

5789 

53200 

♦53420 

53201 

4560 

♦53401 

53201 

4560 

53210 

5307 

4560 

53210 

5307 

53211 

53100 

5307 

53211 

53100 

53220 

53101 

53100 

53220 

53101 

53221 

53110 

53101 

53221 

53110 

53231 

53111 

53110 

53231 

53111 

53240 

53120 

53111 

53240 

53120 

53241 

53121 

53120 

53241 

53121 

53250 

53131 

53121 

53250 

53131 

53251 

53140 

53131 

53251 

53140 

53260 

53141 

53140 

53260 

53141 

53261 

53150 

53141 

53261 

53150 

53271 

53151 

53150 

53271 

53151 

53291 

53160 

53151 

53291 

53160 

5693 

53161 

53160 

5693 

53161 

5780 

53171 

53161 

5780 

53171 

5781 

53191 

53171 

5781 

53191 

5789 

53200 

53191 

5789 

53200 

♦53430 

53201 

53200 

♦53411 

53201 

4560 

53210 

53201 

4560 

53210 

5307 

53211 

53210 

5307 

53211 

53100 

53220 

53211 

53100 

53220 

53101 

53221 

53220 

53101 

5^3221 

53110 

53231 

Fateal 
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53240 

53 

20 
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53160 

53261 

53150 
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5693 
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5693 
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5781 

53191 
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♦53440 
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5307 
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53100 
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5307 

53211 

53100 
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53101 

53221 

5307 

53211 

53100 

53220 

53101 

53221 

53110 

53231 

53100 

53220 

53101 

53221 
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53231 

53111 

53240 

53101 
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53151 

53291 

53160 

53300 

53150 

53271 

53151 

53291 

53160 

5693 

53161 

53301 

53151 

53291 

53160 

5693 

53161 

5780 

53171 

53310 

53160 

5( 

i93 

53161 

5780 

53171 

5781 

53191 

53311 

53161 

5 

X80 

53171 

5781 

53191 

5789 

53200 

53320 

53171 

5^ 

81 

53191 

5789 

53200 

♦53490 

53201 

53321 

53191 

5789 

53200 

♦53461 

53201 

4560 

53210 

53331 

53200 

♦53450 

53201 

4560 

53210 

5307 

53211 

53340 

53201 

4S60 
5307 

53210 

5307 

53211 

53100 

53220 

53341 

53210 

53211 

53100 

53220 

53101 

53221 

53350 

53211 

53100 

53220 

53101 

53221 

53110 

53231 

53351 

53220 

53101 

53221 

53110 

53231 

53111 

53240 

53360 

53221 

53110 

53231 

53111 
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53120 
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53361 
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53240 

53120 

53241 
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53131 
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53140 
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53400 

53250 

513131 

53251 

53140 
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53141 
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53401 
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53141 
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53150 

53271 

53410 
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53261 

53150 
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53151 

53291 

53411 

53261 

53150 

53271 

53151 

53291 

53160 

5693 

53420 

53271 

53151 

53291 

53160 

5693 

53161 

5780 

53421 

53291 

53160 

5693 

53161 

5780 

53171 

5781 

53431 

5693 

53161 

5780 

53171 

5781 

53191 

5789 

53440 

5780 

53171 

5781 

53191 

5789 

53200 

♦5693 

53441 

5781 

53191 

5789 

53200 

•53471 

53201 

4560 

53450 

5789 

53200 

♦53460 

53201 

4560 

53210 

5307 

53451 

♦53441 

53201 

4560 

53210 

5307 

53211 

53100 

53460 

4560 

53210 

5307 

53211 

53100 

53220 

53101 

53461 

5307 

53211 

53100 

53220 

53101 

53221 

53110 

53471 

53100 

53220 

53101 

53221 

53110 

53231 

53111 

53491 

53101 

$3221 

53110 

53231 

53111 

53240 

53120 

5780 

53110 

53231 

53111 

53240 

53120 

53241 

53121 

5781 

53111 

53240 

53120 

53241 

53121 

53250 

53131 

5789 

36134 
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♦57440 

53431 

53371 

53321 

5996 

57400 

53440 

53391 

53331 

7882 
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♦75314 

4560 
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5307 

53451 
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53350 

5846 

53100 

53460 

53411 

53351 

5847 

53101 

53461 

53420 

53360 

5849 
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53471 

53421 

53361 

585 

53111 

53491 

53431 

53371 

5996 

53120 

5693 

53440 

53391 

7882 

53121 

*5781 

53441 

53400 

♦75315 

53131 

4560 

53450 

53401 

5845 

53140 

5307 

53451 

53410 

5846 
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53460 

53411 

5847 

53150 

53101 
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53420 
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53471 
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5693 
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7882 
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53121 
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♦75316 
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4560 

53450 

5845 

53200 

53140 

5307 

53451 

5846 

53201 

53141 

53100 

53460 

5847 

53210 

53150 

53101 

53461 

5849 

53211 

53151 

53110 

53471 

585 

53220 

53160 

53111 

53491 

5996* 

53221 

53161 

53120 

5693 

7882 

53231 

53171 

53121 

♦75310 

♦75317 

53240 

53191 

53131 

5845 

5845 

53241 

53200 

53140 

5846 

5846 

53250 

53201 

53141 

5847 

5847 

53251 

.53210 

53150 

5849 

5849 

53260 

53211 

53151 

585 

585 

53261 

53220 

53160 

5996 

5996 

53271 

53221 

53161 

7882 

7882 

53291 

53231 

53171 

♦75311 

♦75319 

53300 

53240 

53191 

5845 

5845 

53301 

53241 

53200 

5846 

5846 

53310 

53250 

53201 

5847 

5847 

53311 

53251 

53210 

5849 

5849 

53320 

53260 

53211 

585 

585 

53321 

53261 

53220 

5996 

5996 

53331 

53271 

53221 

7882 

7882 

S3340 

53291' 

53231 

♦75312 

♦99673 

53341 

53300 

53240 

5845 

V451 

53350 

53301 

53241 

5846 

♦99685 

53351 

53310 

53250 

5847 

99685 

53360 

53311 

53251 

5849 

♦9979 

53361 

53320 

53260 

585 

99685 

53371 

53321 

53261 

5996 

53391 

53331 

53271 

7882 

53400 

53340 

53291 

♦75313 

53401 

53341 

53300 

5845 

53410 

53350 

53301 

5846 

53411 

53351 

53310 

5847 

53420 

53360 

53311 

5849 

53421 

53361 

53320 

585 

«ia»«vc 
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Table  6o.--AoomoNAL  OR  Procedures 
THAT  Group  to  DRQ  477— Continued 


1^29- 


12J6- 


12Jt- 


11.4&. 


1^41. 


OSmt 


on  Mn 


LfOTOT  BDnmynMiMW. 

LytlioloeMr 

Lyttool 

OSwr  Wilepiiit>. 

nMMvii  of  toitafi  of  OfilMiof  oMnonl 

ol«y«.NO& 
D— Irucfcn  of  iMkn  of  Ht.  ncnmd- 


12.S3- 


12M. 

12J8- 


izse.. 

1^61. 


12« 

1^e3. 

1^64 

1?«H 


12.71., 


EaoWon  oflMton  of  Mb. 

of  iMion  of  oavy  body, 

EacWon  of  Mon  of  oavy  body. 

QonlopunaMWwWiomflonloloiiiy. 

GonhNonqf  aMiout  gontopundura, 

OonMony  wMi  gontapundurii 

Tribaoutoloiiy  «b  «iMn«a 

i^ccnoMyMK. 

Otwr  tecaaHun  of  Mraooular  circulo- 

•on. 
TraptiinMan  of  Mimi  ««h  MdM:lomy. 
of  icflora  wfittt  ifW 


Tabie  6g.— AoomoNAL  OR  Procedures 
that  Group  to  ORG  477— Continued 


wocodupo 


Dotbudion  of  choriotoMnil 

OMVMnny. 
nortuMun  of  chorioraWn^ 

ciyolhanipy. 
Dortutfcjii  of  choriomiiMj 


OSMTMiml 


ibttttHVO, 


MM 

12J6-__. 


14j02- 


U.11_ 
14.19.. 


IvMMjn  Of  aCWrai  MMh 

OVmt  MuUnQ  pnndura. 
Cydodhdhofmy. 
CydoptioloooaouWion. 
Dbninuaon  ofdiify  body.  NOS. 
OSiv  glwoonio  preoodwM. 

of  looamfon  of  adatm. 

of  tdwri  Mula. 

c*  oponaiw  wound  of  antart- 

Of  MgnMfi^  NE& 
EwWon  or  doilruc»on  of  Inion  of 


OMbudlon  of  dwftomind 

■npwnnon  oi  fxiiBon 
Othif    (foolnKlton    of 


by 

Mon  by 
by 


Rapdr  of  rdind  Imt  by  ddtwiny. 

Rapdr  of  rdbid  ioor  by  oryottwrapy. 

OttMf  rapdr  of  raHnal  loar. 

Sdofil  budiinj  wMi  Inplifil. 

OSmt  Mtoai  buddnQi 

Ropoirof  rMnd  dotadnMnl  wWi  dto- 


Rapdr   of   rattnal    ddadnwnt 


Rop*   of   rMM    dotecnmwrl   wHh 

Monon  arc  pttotoooaouMIOfi. 
Rapair  of  ra«nai  dotadmonl  wW)  bwaf 

Rapair  of  faNnal  datadniant  wHh  plv>- 
toooaguMlon  Of  unapadOad  typoL 

Ottiar  rapair  of  roOnal  datadimant. 
NEC 

Ramowal  of  aurgicaNy  implBnlad  mala> 
iW  kotn  poalariof  aagmani  of  ayo. 

Ottiar  oparatlona  on  rallna,  dwreU. 


Blopay    of    axtraooAv    muada 


15.11.„ 
1S.1i_ 

1S.1»._ 


Rapair  of  adaral  alapfiytoma  ««Hh  graft 
Olhar  rapair  of  adard  alaptiytonw. 
Sdarai  rainfofoafnafil  aMb  QrafL 
uVMf  adafd -fainlofoaniant. 
0«Mf  oparaflona  on  adara. 
Thatapaufc    avacuaflon    of   anlaflof 


Ramowd  or  daabuclion  of  ipWhald 


on  Ma. 
ondtaty  l)ody. 


OVtar 
Olhar 
Odwr 
Ramowd  of  toraign  body  feom  lana. 

NOS. 
nanwwd  of  tewigrt  body  from  lana 

RamoMl  of  toraign  body  fcom  lana 

■Mnui  oaa  of  magnat 
Saoondary  tnaarton  of  Mbaocdar  lana 


Ramowd  of  toraign  body  bora  poaM- 

or  aagmani  of  aya.  NOa 
RamoMi  of  toraign  body  bom  poalart- 

or  aagmani  of  aya  «Wi  uaa  of 


of  loralgn  body  Iron)  poatat^ 
of  aya  aMioul  uaa  of 


of«ikaoua. 
Otiar  dtognoabc  prooaduraa  on  laOna. 
obordd.    dbaoua.    and    poatarior 


15.4- 


15.5.. 
154.. 

15.7, 
15A 


15.01  „.„ 
16.02„„ 

16.O0_ 
15.1 


16.22.. 


16.23„ 
18.29... 

1541... 

16J9.~ 
16.41- 


16.42 
16.49, 


Otttar  diagnoallc  procoduraa  on  axtra- 

ocdar  muadaa  and  landona. 
flaoaaaion  of  ona  aKbaoojIar  muada. 
Advanoamam     of     ona     OKlraocuiar 

muada. 
Ottwr  oparaUone  on  ona  artaoojiar 

muada  kwoMng  lamporaiy  daiadv 

mani  bom  j^oba. 
Langlhaning  procaduro  on  ona  axtra- 


Shortaning  procadura  on  ona  atdra- 

Olbar  oparaBona  on  ona  axbaocuiar. 
^  muada,  NEC. 

OparaBona  on  two  or  mora  OKbaocdar 
muadaa  Mwotvlng  lamporary  daladv 
mani  bom  globa.  ona  or  botti  oyaa. 

Othar  OparaBona  on  bm  or  mora  ok- 
baocdar  muadaa,  ona  or  botti  ayaa. 

TranapoaWon  of  extraocUar  muadoa. 

na»idon  of  axtraocdar  muada  aur- 


Rapdr  of  MMy  of  aKkaooiar  muada. 
Olhar  oparaBona  on  awtraocular  mua- 


Orbbolomy  arttti  bona  Sapi 
OrbiMomy  wNh  MaarBon  of  orbHd  Inv 


Ottiar  obitoloniy. 

Rannovd  of  panabating  toraign  body 

bom  aya,  NOS. 
niagnoaBc  aaplralion  of  cbM. 
Blopay  of  oyabal  Mid  orbiL 
Odiar  dtognoabc  prooaduraa  on  orbt 


Ramowd  of  ocular  oonlania  wHh  ayn- 
dironauo  Miptonl  Mio  adard  ahdl 

Ottiar  a»lacaraBon  of  ayabaS. 

EnudaaBon  of  ayabal  witti  ayndwo- 
noua  Miplanl  into  Tanon'a  capaula 
vntti  attadimanC  of  muadaa. 

EnudaaBon  of  ayabal  wHh  ottiar  ayn- 
ctvonoua  ImplafN. 

Ottiar  anudaatton  of 


Table  6g.— Additional  OR  Procedures 
THAT  Group  to  ORG  477— Confinued 


Pfoooduro 
coda 


1&51- 

ie.se.. 


16.59, 
16.61, 

1 


16.63- 


16.71 

16.72.. 

16.61 

16J2. 

16M.. 


of  ortill  wNh  reniovol  of 


Otttar 


16.92™. 
16.93, 


16.96.... 
16.99.-. 
18.79..- 

19.4 

20.49- 
20.51™ 
21.00- 
21J0— 
22.63— 

24.4 

28.2 

29.4 

31.98— 
37  J9.-. 


38.09... 
39.32... 
39.53.- 
40.3...- 
44.15-. 
45.11.- 

45.21.- 


4o.2d. « 

46.41 

46.52. 

48.25 

48.61 

48.82. 

40.11 

49.12 

49.48 

49.69. 

49.79 

51.99 

53.51 

54.4 


Of  orbil  witti  ttMr^auBc 
Of  otoRd  Dona. 
of  ortill.' 
MaarBon  of  ocular  ImplanL 
and  rainaarBon  of  ocular  Inv 


of  anudaatton  aodial  witti 

gran 
Ottiar  raiMon  of  anudaatton  aockat 
Sacondary  graft  lo  anafilaraBon  cawily. 
Ottiar  rawWon  of  awanlaraBon  cawi^. 
Ottiar  aacondary  prooaduraa  aflar  ra- 

mowd  of  oyabaL 
Ramo¥d  of  ocular  ImplanL 
namovd  of  orbUd  ImplanL 
Rapair  of  wound  of  orbH 
Rapair  of  nipbaa  of  ayabal. 
Ottiar  rapair  of  biiury  of  ayabal  or 

orUL 
Exdalonof  Mon  of  orbit 
Eaddon  of  laalon  of  aya.  unipeciAad 

abudura. 
Ottiar  OparaBona  on  orbit 
Ottiar  oparaBona  on  ayabal. 
Ottw  plaattc  rapair  of  airtamd  aar. 
iwynngopiMiy. 
Ulnar  maamoacKNiiy. 
Exdaion  of  ladon  of  middo  aar. 
Conbd  of  apMaxia  by  ottiar  means. 
Ottiar  kabinaelomy. 
cu  ■  iNJKiacKmiy. 
Exdaion  of  damd  laaion  of  jaw. 
Tonaaadomy  wHhoul  adatioidactoniy. 
fnaattc  oparaBon  on  pfiarynx. 
Ottiar  oparaBona  on  larynx, 
navialon  or  ramovd  of 

davioa. 
indalon  of  vaaaai,  lowar  Imb 
Sutoraof  vain. 

Rapair  of  artarlovanoua  Batda. 
Ragiond  lymph  noda  axdaiort 
Opan  biopay  of  atomadt 
Tranaabdomlnd  andoacopy  of  amatt  in- 


64.64. 

56.52. 

57.22. 

57.91 

57.97 

57.98 

S8.5 

58.99. 


Tranaabdomlnd  andoacopy  of  bvge  irv 


Open  biopay  of  larga  InlaiBna. 

liavwMi  Of  aioma  of  amai  vneatme. 

Ctoaura  of  aioma  d  large  hiteattne. 

Opan  biopay  of  tadum. 

Indaion  of  parbactd  Baaue. 

Exdaion  of  perirsctd  ttaaue. 

And  Balulolomy. 

And  flahlectomy. 

Ottiar  prooaduraa  on  hdinxiliuidi. 

Ottwr  and  iphinciaroloniy. 

Ottiar  rapair  d  and  aphinctar. 

Ottiar  OparaBona  on  baary  bad,  NEC. 


Excision  or  destrucBon  of  peritoneal 
tifs^j9 

Sulura  of  peiiloneuni. 


newidon  of  cutaneoua  ureieronleosto- 

my. 
Rewiaion  or  closure  of  veaicoatomy. 
Sphinclarolomy  d  bladder. 
Replaoatnaftt    d    dacliui^L    Maddor 

Ramowd  d  eledronic  bladdar  attmula- 

tor. 
naieaae  d  urevra  aaiciure. 
Otttar  oparaBona  on  urattva  and  par- 

lurattvd  Baaue,  NEC 
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Table  6g.— Aooitional  OR  Procedures 
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Ptodedda 
coda 


65.61 


•  DR6477-0 

^      .  ..  -  - 
ueecnpoon 


Ottiar  rapdr  of  urMaiy  ibaaa 

nenoe,  NEC 
Otttw  OparaBona  on  pania. 
Ottiar    oparaBona    on    mala 

organe,NEC 
Remowd  d  botti  owariaa  and 


tobeaal 


66  29 

dularaa. 

68J.      

va^noi  nysipvcwvny. 

70.14      - 

OttMrwagkiolomy. 

70.50 

Repair  d  cyalDcele  and  radooele. 

71.09 

Ottwr  Incision  d  vdva  and  parlnaum. 

76.11      .     . 

77.38 

Ottwr  dMaion  d  bone,  larMit  and  me- 

77.40 

77.66. 

Locd  axdsion  d  lesion  d  Bssue  of 

77  J8 

Other  paitid  ostectomy,  tarsals  and 

metatarsals.               » 

78.03 

76.62.—.-.. 

RofDovH  Of  hnpUtfuOd  oovicos  front 

bono,  hufTHniB. 

76.66 

Rofnovol  of  Ifnplorrtod  dovicot  fnxn 

# 

bone.patalbL 

78.67™ 

Remcvd  d  implanted  dewicea  from 

bone,  tMa  and  Itoula. 

78.69 

Removd  d  Implanled  devices  from 

bone.  NEC. 

79.12 

Cloaed  raducBon  d  fradura  wWi  kttor- 

nd  fixation,  radhis  and  ubia. 

80.18 - 

Ottwr  anhrotomy.  ted  and  toe. 

80.46 

Division  of  foint  capade,  Rgament,  w 

cartilage,  knee. 

80.78 

Synovectomy,  knee. 

Ottwr  toed  aRdaion  a  daabuctkxi  of 

80.86 

losion  of  )oint,  kneo. 

81.57 

81.83 

Other  reottir  of  shouWer. 

82.01 

82.09 

83.01 

Ottwr  incision  d  aott  Baaue  d  hand. 

txpiOiSiion  Of  wfKiofi  onoom. 

83.09 

Ofhor  incWon  of  toft  ttnuo. 

83.13 

Olhor  toftotomy. 

84.01 

Afnputotion     ond     disorticulstion     of 

finger. 

86.65 

Heterograft  to  sl(ia 

86.89 

Ottwr  repair  and  reconstruction  d  sidn 

and  aubcuianeoua  Baaue. 

87.53 

Inbaoperattm  chdangkigram. 

Table  SiL-JNagnosia  Gfdaa  by  Body  Site 
Category  for  MDC  at 

Body  Site  Category  1:  Head 

800.02-800.05  803.10-803.49 

800.10  803.52-603.55 

800.12-800.19    '  803J0-803J» 

800.20  804.02-804.08 

800.22-800.29  304.10-804.46 

800.30  804.52-804.55 

800.32-800.39  804.80-804.68 

800.40  ~  804.70-804.99 

800.42-800.49  8S0.2-BS0.4 

800.52-800.55  851.00-«51J» 

80O.eO-80OJ9  851X»-e51Je 

801.02-B01i»  852.00-854.19 


801.lO-a02.48 
80L52-801.55 
801.00-601.98 
8034)2-803i)6 


874.12 
900-01  000-03 

ooai 

900J1-800.82 


Body  Site  Category  2:  Chest 

'807i)7-807i)e  WiJO-WiAZ 

807.14-807.18  801.83 

807.3-807JI  901Ji8 

819.1  901J> 

839.71  827in 

800i>-8e0.5  8584) 

861JX)-8B2.9  858.1 

Body  Site  Category  3:  Abdomen. 

863J)-863.58  868J)8 

863.81-885.18  888.12-888.18 

868J)2  802J)-a02.8 

Body  Site  Category  4:  Kidney 
806.00-866.13 
8884n 
898.11 

Body  Site  Cat^ry  5:  Urinary 

687.0-867.8 

Body  Site  Category  6:  Pelvis,  Spine 

805.6  868.03 

805.7  86SM 
806.00-808.80  82S.11 
806.70-806.8  828.19-826.8 
806.0-808.9  852.00-052.8 
808.1  968J 
839J2  8SS.S 
639.58 


Body  Site  Category  7:  Upper  Limb 

812.10-812.19  831.10-831.18 

812.30  832.10-832.18 

812.31  887J)-887.7 
812.50-81258  803.00-903.8 
813.10-813.18  827J)0-827.8 
813.30-813.33  853.4 
813.50-813.54  854.9 
813.90-813  J3  855J)-855.8 
818.1  868.S 

Body  Site  Category  8:  Lower  Limb 

820.00-821.39  904.0-804.2 

823.10-623.12  804.40-804.54 

823.30-823.32  804.7 

823.90-823.92  826.12 

828.0  828.00-828.11 

828.1  828.8 
835.10-835.13  828.8 
836.60-836.88  856.0-856.3 

837.1  ssej 

896.0-887.7  866J 


Table  6i.— HIV-Related  Condttions 
Necessary  for  Assignment  to  MDC  25 


Diagnoois  code 

Oeecrfpflon 

Mi^d 

IX>3. 1  -003.9 

aflvnofiMO  .^■.*. ■ 

Yea. 

007.2.-.   - 

Yea. 

009.0-009.3 J 

wWOCIiOUO  Of1Mi1DO»».»*.. 

Na 

010.00-018.96     -., 

Tubereutods 

Yea. 

031S-O31.9 

MfOOOOCW  VOSBiV*.. 

Yee. 

038.0-038.9 

ff-fi*i  rid  ■gild 

Yea. 

039.0-039.9 

AcflnomycoBc 

lfllOCliOfW> 

Yea. 

BEST  COPY  AVAILABLE 


Table  6L— HIV-Related  Conditions 
Necessary  for  Assignment  to  MOC 
25-Continued 


046.3- 


046A-046J. 


047.9.. 
049.8-049 J. 


063.0-053.8. 
054.0-054.9. 
078.5- 


079.9 

110.0-110.9. 
111.0-111J. 


112.0- 
112.3-112.9. 

1 14.0-1 14A 

115.00-115.99- 
117.5..- 
118 


Skw  vinio  inlocMoft  of 


oyolomi  NEC  ond 

Noa 

NofViftWDpoMomo 
of 


oyMonu  NEC  Oftd 
N0& 


Cyioniegalc  biduaion 
Vjrd  Inlactton.  NOS 


127.2 

130.0-130.9  — 

136J 

173.0-173.9 — 

200.00-200.08- 
200.20-200.28., 

200.80-200.88.. 
202.80-202.88. 

260-266.9 

276.5 

279.00-270.9 

280.0-281.9.- 

283.0-283.9 ... 

284.8-284.9 

285.9 

287.4 

287.5 

288.0- 
289.4.. 
289.9.. 


290.10-290.13. 
294.9 


298.9.. 
310.9- 


323.9.. 
336.9- 

8414- 
348.3- 


Yea. 


Yab 


Na 
Yaa. 


Yea. 
Yea. 
Yea. 


Opportunialic  mycoeea. 
SbongyloidWa 


Pneumocyaloala  ..-..- 
Othd  melgneni 

neopiaam  d  akin. 
Rettcdoaarooma  .—.- 
BurttHfa  tunwr  d 


Ottwr  named  variants.- 
OUwi  lympiiomaa  .-.„-. 
NublBond  defldanciaa. 

Vdumo  depletton ..„ 

OlBonlara  Involving  ttw 
Immurw  medianiam. 
Iron  deficiency 


Acqdrad  hemolytic 


Apiaattc  dwmia,  NEC 

did  NOS. 

Anemia,  NOS 

Secondery 

ttvombocytoponia. 
Thrombocytopenia, 

NOS. 
AflTonutocytooio 


( Of  01000  ono 
Diooo-ionnng 
,NOS. 


myirac  oravi 
•yndrofno  (cfvofiftc), 

Noa 

PiychoooOi  NOS.«.— — 
Nonpoychottc  fnofitol 


NOS. 
&K)OpfwMii^  NOS« 
baaaadapind 
oord,  NOS. 


d 

ayalani,  NOS. 
Encephalopattiy,  NOS. 


Yea. 
Yee. 
Yea. 
Yea. 
Yea. 
Yea. 
Yea. 
Yee. 
Yea. 
Yea. 

Yea. 
Yes. 

Yea. 

Yea. 

Na 

No. 

Na 

No. 

Na 

Na 

No. 
Na 

Na 

Na 
Na 
Na 


Yea. 
Yea 


Yes. 
Yea 


Yea 
Yea 

Yea 
Ye 


/  Vol  S5,  Wo>  tn  I  Ttosday.  September  4.  lOTO  /  Rulet  mad  Ragnhtiona 


ItmiL     fll— HIV-RaATH>     OONOmONS 
NBCnSARV  FOR  ASStONMBfT  TO  MtX) 

25-ContirNiad 


Table  6).— B«oceoure  Cooes  Asooned 
TO  REVI8B)  DRGs  M  MOC  5— Conflnued 


on  otfMf  flimcluras 
OOTi  Id  vsvw  of  hoort. 
of  ooptil  tfofod  In 
ol 


RiMir  of  aiM  MoM  tfitaot  «Mi  aros- 


%W   ^^^V^bHm^^B    ^^^fHflV   t^W^Kn  1 


cumon  ooiOGi 


noooir  of  unoDodlM  loptri  dafod  erf 

noon  WRH  oNuo  gran. 
Hmt^  of  akW  MiM  dilocl  with 

Mmuo  QrafL 
noDoir  of  ^mikkjJm  ■ontri  dafod  vHh 

Dmim  gralL 
Repair  of  cndocanM  cuiNon  (Meet 

vrilh  ttnue  orafL 
OMmt  and  unapacMad  lapair  of  ufv 

ipocfnoa  oopni  ooioci  oi  rowl 
umar  ana  unipacnwo  rapav  oi  aviai 

aapm  oaiocL 
OOmt  and  urapacMad  repair  of  vantrio- 

ular  aapial  defect 
OViar  and  un«pacif»ad  repair  of  ando- 

cansei  cueraon  oeiacL 
Toial  rapa^  of  tetralogy  of  FaM. 
Total  faJMir  of  toM  anomaloua  pubno- 


ToM  fapair  of  truncue  artarioauB. 

Total  correction  of  Iranapoaition  of 
NEC. 
karrapoaition    of    wenoua 
relura 

Oaalion  of  conduit  between  rtQM  vaiv 
tdda  and  puhnonaiy  artery. 

Oraaton  of  conduit  Iwtween  left  ventri- 
cle and  aorta. 

Ciealion  of  oonduM  between  atrium 
and  pulmonary  artery. 

Reviaion  of  corrective  procedure  on 


OlMr  operationa  on  aepta  of  heart. 
Other  operations  on  vatvee  of  haart 
Omn   ctwet   conxwy   artery   angio- 


Heert  revascularization  by  artsrial  im- 
plant 
Ottier  heert  revascuiarizatioa 
Repair    of    aneurysm    of    coronary 


Other  operatiorw  on  vessels  of  heart 
Incision  of  heart,  NOS. 
CardMomy. 

Exdaion  of  aneurysm  of  heart. 
Exolsiofi  or  deetnjctton  of  other  lesion 
or  issue  of  hewt 
ooaMnaAon  of  procaduraa 
neaaction  of  vassal  with  replacament 


naaacdon  of 


f^ooeduree  wWi  CC 
wNhout 


ORG  108, 

35.31 

35.32 

35.33 

35.34 


aortic  valval 
Mral  vatva. 
pulmonary 


Table  e|.—PROCEO(ME  OOOES  ASMNEO 

TO  REVI8E0  ORGS  M  MOC  &-Oon»«i8d 

Procedure 
code 

95.04 

Ctoood    fioort    viNOlofflyt'  Mcuipio 

3t.00 

fiflvnovv  of  ooionofy  ortvy  oootufr' 

•avNoa 

37.12. 

Ptel^HrfkikMW 

37.24.- 

Btapoy  of  porteordtak 

37J1 

S7.4 

Ripilrol  tioort  onrfportcvdhML 

37.61 

Ifflplonl  of  pulnlion  totfooni 

37.62 

Inplml  of  ofhof  hoMt  ohM  oyolHiL 

37.63 

37.M 

37.99.    - 

OttNf  opmttoni  on  tMort  ond  povteop* 

dtaRKlCC. 

3&04 

Indiion  of  voooili  oortiL 

saos 

Oilli 

3a06 

meisnn  ot  vaaasi,  SDOonanai  ananeai 

36.07 

3ai4 

Etvtartarectomy,  aorta. 

3ai5 

EndBrtsradomy,   other  thoracic  vaa- 

aela. 

38.16. 

Endertsroctomy.  tfbdomlnel  arteries. 

38J4    .. 

Reeedhsn  of  iweeef  aMi  anastomoaii» 

aorta. 

38J5 

Hooocoon  of  vMMf  fimi  onoHomooiBt 

OttW  vMVOOiC  VOOOilii. 

38J8.      . 

Rooodon  of  vooool  witfi  onoHomooii. 

■bdomlnil  ortMtoo. 

38J7 

Rooocflon  of  vMOol  wnn  anoslomoiit^ 

38.44 

RooocOon  of  ¥mmI  wNh  foptooonion^ 

oortis  liNtomlnaL 

38.45 

nooomon  a*  woooi  wwi  lopwcomoi^ 

ttnradcvooooL 

38.46. ...J 

nooK*n  of  vooool  wHh  ffopteomom, 

38.47 

RooocHon  of  VBOool  vMh  lOplooonMn^ 

obdonrinri  voino. 
LJQOion   ond   MrippinQ   of   wrioooo 

38  55. 

¥Oini,  Ifioracic  voMiL 

38.64. _„ 

Otar  OBKMon  of  vnoofn  oorto,  ^ 

dominoL 

38.65 

other  axcWon  of  vaaaatsi  Ihoracie 

38.66 

F^^^mm      --    -■-< ^^     ■ ■-        »tM|i->«>fa^| 

ortsrioo. 

3867 -.., 

other  eocdaiOR  of  vase  sis,  tfidominri 

vema. 

38  J4 

■onis  ouuuiranH. 

38.85 

other  aurgical  occlusion  of  vsssals. 

thoracic  veeset 

38.86 

Other  aurgical  oodusion  of  vssasl^ 

38.87 

Olhir  Mglcal  ocduaion  of  veiielt, 

39.0 

SvalafDic  Ici  oulnMinMV  artHV  ihiML 

39.1 

39.21 ..., 

CavaHiul'nonary  artery  anastomosis. 

39,22 

Aorta  aubc»avian<arotid  bypaaa. 

39  23 

Other  intrathoracic  vaacular  stamt  or 

9^94 

Aerta  nsnai  bypasa. 

39.25 

Aorta4ac  femoral  lyypasa. 

39  J6 

Other  lntr»4Mominal  vascular  ahuM 

orbypaaa. 

39.52 

Other  repair  of  aneuryam. 

39.64. 

na  entry  operation  (aorta). 

DRG112.I>« 

35.96 

Percutaneous  vaivuloptasty. 

36.01 

Sk«gle  veeeel   parcutanaoua  ftanahi- 

minal  coronary  angioplasty  [PTCA] 

WnnQlH      fflMnOOn      01      VWOfnoOiyOC 

1 

agent 
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Table  6j.— Procedure  Cooes  assigned 
TO  Revised  DRQs  in  MDC  5— Continued 


PfOOOdUFO 

code 

Oeecriplion 

36.02. 

Single  vaaari   parcutanaoua  tranalu- 

minal  coronary  angioplasty  [PTCA] 

wNh  ttvonibolyttc  OQinL 

36.05 

MuWpla  vaaaal  paioutaneoua  tansht- 

ininri  ooronary  angioplaaty  (PTCA] 

performed  during  the  aama  opar* 

aHon,  wMh  or  MridMM  mention  of 

vwomDoiyiio  oooni. 

36.09 

OtfMT  tpocNM  romoval  of  ooronary 

artary  obiMuctfoa 

37.2a— .~. 

Cardwc  aiaclrophysiologic  stimuiaiion 

87^7 

Cardiac  mapping. 

37  J4 

Catheter  aWaHon  of  lesion  or  Ussuea 

DRQ478, 
DRQ479, 

05.24 

37.64 

38.00 

38.02 

38.03 

38.06 

38.10. 

3ait 

38.13 

3ai8. — 

38.21 

38.29. 


Of  heart 

Other  Vaacular  Procaduraa  with  CC 
Other  Vaacular  Prooadurea  with  CC 


38.30 

38.32 

38.33 

38.3a — 

38.40 

3a42 

38.43 

3a48 


Removal  Of  heart  asaisi  system. 
hKlslon  of  vaaaai  NOS. 
Incision  of 


Intislon  of 
Indsion  ot 
cnoanarocony,  ra-ro. 


and  nock* 
Endarlarocloiny,  uppor  Innb  vaaaola. 
cnaartareuuiiiy  n 

Other  ilauamtir  prooadurea  on  Mood 


naaecoon  or  veseei ' 
NOS. 

cfveaael 

of  hand  artd  nack. 
Roaadion  of  * 


3a57„ 

3e.60.„ 
38.62... 

38.63... 

38.68. 

3a7.„. 
3a80.„ 

3a82... 

38.83... 

38.88... 

39.29... 


39.30.... 
39.31... 
39.41.... 

39.49.~ 
39.51... 


Heeectlon  ot  veeeel  with  anastomoais. 


neaaction  ol  veeeel  with  replaoemert. 

NOS. 
Reeectionat  veeeel  with  replaoement 

other  vesaelBOf  head  artd  rwck. 
neaaction  ot  veeeel  with  replacement. 


Reaection  at  veeeel  with  replacement, 
lower  imb  artariea. 

of   varicoea 
of  head  and 
neck. 
UgaHon   artd   etripping   of 


Other  mKmn  of  vssssls.  NOS 
Other  axcWon  of  vaaaels,  other 

eela  ot  head  and  nacit. 
Other  eacWon  of  vessels,  upper 


Other  excWon  of  vessels,  lower 


Table  6).— Procedure  Codes  Assigned 
TO  Revised  ORGs  m  MDC  5— Continued 


Intenuption  of  the  vana  cava. 

Other  aurgical  occlusion  of  vssssls. 

NOS. 
Other  aurgU  oodusion  of  vassals, 

other  vosaaia  of  head  and  nedL 
Other  auri^cal  oodusion  ot  vessels. 

upper  Imb  veeeeis. 
Other  aurilM  oodusion  ot  vaaaels, 


code 

Description 

39.53 

d9.55.«»..».*» 

39.56. 

Repair  of  Mood  vaaaal  wHh  Haeua 

patch  QrafL 

39.57 

Repair  of  Hood  veaaai  wHh  aynthebc 

patchgratt 

39  J8 

Rap*  of  Mood  veeeel  with  unepedfied 

type  of  patdi  graft 

39.S9»».«. 

Other  repair  ofvaeeet 

39.7 _ 

Pariartedal  oympathactomy. 

394. 

OperallonB  on  carotid  body  and  other 

vaacular  bodtoa. 

39.91 

Freeing  of  veeeeL 

39.94 

Replaoameni  of  vassel-to  vesssi  can- 

nula. 

39.99 

Other  operation  on  veeeeis.  . 

Other  (peripheral)  vascular  shunt  or 
bypass. 

Suture  ot  unspecified  vesssi. 

Suture  ot  aftaiy. 

Control  of  hemorrhage  Idtowing  vaa- 
cular aiafery. 

Other  revtriona  of  vaacular  procedure. 

dppirtg  or  aneuryam. 


Table  6k.— Diagnoses  That  Group  to 
DRG  482  When  a  Tracheosto»«y  is 

PERP0R»4ED 


Dlagnoala  code 


012.30-012.36.. 

03^0 

032.1. 

032.2. 

032.3.. 

034.0.„ 

074.0.. 

096.6.. 

101.™ 
10^5.. 
140.0-140.9  „ 
141.0-141.9.- 
142.0-14^9... 

143.0-143.9  ~ 
144.0-144.9  „ 

145.0-145.9.- 


146.0-146.9.. 
147.0-147.0- 
148.0-148.9- 
149.0-148.9- 

160.0-160J- 

161.0-161J. 
165.0 

193 

195.0 . 

196.0 


Tubereuloua  laryngWa. 
Faudal  dlphtharta. 


Lvyngaal  dMiVtw**- 
Streptoooocal  eora  throat 


Gonococcal  Infection  o«  phar- 

yrec 
VincenTs  angina. 
Gangoaa. 

Maignanl  neoplasm  of  Ip. 
Malgnant  neoplasm  of  tongue. 
Malgnant  naoplesm  of  maior 


Matgnant  neoplasm  of  gum. 
Mslgnanf  naoplaam  of  floor  of 

Mi«gnant  naoplesm  of  other 
and  unspedAed  ports  of 
moullt 

Malgnant  naoplesm  o«  orophar- 
yrac 

Ii«elgnant  neoplasm  of  naao- 


Meignent  neoplasm  of  hypo- 


Table  6k.— Diagnoses  That  Group  to 
DRG  482  When  a  Tracheostomy  is 
Performed— Continued 


Diagnosis  code 


2oaoi. 

200.11, 


Maigrwnt  neopleem  of  other 
and  (Manned  sUee  within  the 
Ip,  oral  cavity,  and  pharynx. 
of 


Malgnant  neoplasm  ot  laryns. 
Malgnant  neopleem  t*  upper 

lesplratory  kad,  NO& 
Malgnant  naoplesm  of  thyroid 

gland. 
Malgnar«  naoplesm  of  ot  head. 

laoa.  «td  neck,  N0& 
Secondary  and  unspacHled  ma- 
lgnant  neoplasm   of   lymph 

nodes  of  head,  face,  and 

neck. 
RaUculoaarooma      of      lymph 

nodea  of  head,  laoa,   and 

nadL 
Lymphoaarooma      of      (ymph 

nodaa  of,  haad,   laca,   and 

nack. 


200.21. 
200J1. 

201.01 . 

201.11 , 

201.21. 

201.41 . 

201.51 . 

201.61 . 
201.71 . 

201.91 . 

202.01. 

202.11. 


210.0-210.9. 
2110 


212.1- 
213.0- 


231.0- 
235.0- 

235.1- 


235.6.. 


BurfcM's  tumor  or  lymphoma  of 

haad,  laoa,  and  neck. 
Lymphoearcoma  artd  raticulo- 

sarcoma  of  lymph  nodaa  ot 

head,  laoa,  and  neck.  NE& 
HodgMn's    paragranuloma    ol 

^^mph  nodae  of  heail,  face, 

HodgMn'a  granuloma  of  lymph 

nodae  of  head,  laoa,  and 

neck. 
HodgMn's   sarcoma  of   lymph 

nodsa  of   head.   laoa.  and 

neck. 
Lymphocytic-hiettocytic  predomi- 

nanoa  oi  lymph  nodea  ot 

head,  face,  and  neck. 
Nodular    sderoeis    of    lymph 

nodea  of  head.   lace,   end 

Mtaed  oekileniy  ol  lymph  nodea 

ot  head,  lace,  and  neck. 
Lymptwcytic  dsplstlon  ol  lymph 

nodss  ol  head,  lece.  and 

nack. 
Hodi^'s    dtoaaee    ot    lymph 

nodee  ol  head,   lace,   and 

nack.  NOS. 
Nodular   lymphoma   ol   lymph 

nodae  ol   head,   laoa.   and 


Mycosis   tungoidae    d    lymph 

nodee  d   head,   lace,   and 

neck. 
Searys    dtoease    oi    lynph 

nodea  ol   head,  lace,   end 

rteck. 
Maignwl  histiocytoeis  of  lymph 

nodea  ol  heed,  feoe.  and 

nadL 
Lsuksmic    raticukiandotheltoeis 

ol  lymph  nodss  ol  head.  face. 

and  neck. 
Lettersr-Siwe  dtosase  ol  lymph 

nodea  ol  head.  lace,  and 


Malgn«it  mast  eel  kimors  of 

lynnph  nodes  at  heed,  lece, 

artd  neck. 
Lymphomas  of  lymph  nodes  at 

hsad.  lace,  artd  neck. 
Malgnant  neoplasms  ol  lymph- 

oU  «Kl  histiocytic  tissue  of 

lymph  nodes  o(  head.  lece. 

and  nack. 
Benign  neoplesm  of  Ip.   orsi 

cavity,  and  pharynx. 
Benign  neoplasm  of  nassi  cav- 


Banign  neopleem  ol  larynx. 

of  twnes  of 


Benign  neoplesm  of  tower  (aw 

bona. 
Benign    neopiasm    ot    thyroid 


Carcinoma  m  aMu  of  Ip.  oral 
cavity,  and  pharym. 

Cwdnoma  It  sMu  of  laryieL 

Neoplasm  of  uwsrtam  behavior 
ot  maior  saivary  glands. 

Naoplaam  of  msrtain  behavtar 
of  Ip,  oral  cavity,  and  phar- 
ynx. 

neoplesm  of 
of  larynx. 


StMt      Fadml 
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TABLE  6k.— 0IA0N08E8  THAT  QROUP  TO 

ORG  482  When  a  Tracheostomv  is 
Performeo— Continued 


24^00-24^•1. 


24SlO^MSJ. 
246,3  


24«A. 


246J- 


wNh  or  vNlhout 


wi  wwwcuon  Of 


ixt  tfjfivUi,  NEC 
of  Myreid,  NOS. 


47&20-47aA_ 
478^0-478^. 

47«L4. 

478.5- 
478J- 


47^70-478179. 
478J 


478.9. 


520.0-529J. 


748l2- 
74«.3„ 


OmdMb 

OfphoryiBcNEC 
Poialyili  of   vociri   conte   or 


PDltW  of  vocal  cord  or  lofyrai. 
of  «ocil  oordt,  NEC 
oflKynL 
off  IH)^W»  NEC 
Uppor  joiplrlciij  tract  hypor- 
raodion,  silo  uv 


Olhor  and  umpociaod 
v  mNT  loopnnry  vact. 

of  oral  cavity,  taBvaiy 


Tsao- 


7saio-7sai9. 

750.25 


75028. 


750.27. 
750.29. 
784J„ 


807.5_ 
8074. 


873.20-S73.29. 
873.3IM73.30.. 

873.43 


873.44. 
873.53. 


873.54. 


873.80. 


873«1. 


873«. 


873M. 


873L85. 


873J9. 


wib  of  iHyvw. 

AnenMfco  of  larynx,  tachoa. 

and  bfonchu^  NEC. 
TongHOfoi 

Anomaly  of  tonauot  NEC. 
ConganM  iMuii  of  Ip. 
Anontaqf  of  moirth,  NEC. 
Divorttcoluni  of  pharynw, 
Anomaly  of  pfMoym.  NEC. 


Ftncturo  of  larym  and  tradwa. 
cioaail 

Fradura  of  lnynK  and  Irachaa. 


Qpan  tnamd  of  nooo,  wMnui 

Kiw^Bn  OT  oompKaoon. 
(^on  wound  of  nooo.  compl- 


Opon  wound  of  Ip.  wittMut 
Hionlon  of  oomplcattoa 

Qpan  «Mund  of  |a«r.  wNhool 
"^iiaw  OT  oampKanorL 

Qpan  wound  Of  Ip.  oompicalod. 

Opan  amund  of  Jaw.  oomplcat- 
odi 

(^an  wound  of  moutf).  without 
of 


Opon  anund  of  buccal  mucooa, 
wahaiH  Mandon  of  complca" 


Opan  wound  of  gum.  without 
mandwiofoomplcllun. 

Opon  wound  of  tongua  and 
toar  of  mouli,  wttiout  man- 
Ion  of  oomplcalion. 

of  paMo.  wNhout 
Of  oovnpHCBiiovi. 

Opan  wound  of  nmdh,  wNhout 
manlon     of 
NEC 


Table  6k.— OtAONOBES  That  Gftout*  to 
ORG  482  When  a  Tracheostomy  is 
Performed— Continued 


DtaQnoaia  oodo 


873.70. 
87171. 
873.72. 
873.74. 
873.75. 
873.79. 
K74M. 


874.01. 
874.10. 
•74.11. 

874.2— 


Opan  wound  of  mouti,  oompl- 
Op*n  wound  of  buocil  mucoaa. 


Opan  wound  of  gum,  compfcat- 

od. 
Qpan  wound  of  tongua  and 

floor  of  moudu  oomplcaladi 
Opan  anund  of  palaii.  compa- 


Opan  aiound  of  moulti,  compl. 

caiadlNEC. 
Qpan  wound  of  iarym  with  fta- 

chaa.    without    mantion    of 


874.3... 
874.4™. 
874.5™ 


033.0. 


933.1. 
935.0. 


947.0_ 
V10.01 . 

V10.02. 


VI  0.21. 


Opon  wound  of  laryrK.  without 
manflon  of  complcatiort 

Opon  wound  of  laryrai  wHh  tra- 
choa.  uniapfliBliJ, 

Opon  wound  of  laryna,  compfl. 


Opon  wound  of  tiyroid  gtand. 

wWiout  ffiontkH)  of  oomplca. 

ton. 
Opon  wound  of 


Opon  wound  of  pharynx.  wHh- 

oiX  manOon  of  compAcallorL 

Qpan  wound  of  pharynx,  com* 


Foraign  t>ody  fei  ptiaiyiu. 
Foraign  body  In  larynx. 
Foraign  body  In  mouth. 
Bum  of  mouth  aivl  ptian^nx. 
Paraonal  Natory  of  malignant 

naoplaam  of  longuo. 
Paraonal  hMory  of  malgnant 

naoptaara  of  oral  cavity  and 

pharyrv^  NEC 
Paraonal  hMoiy  of  malgnant 

naoplaam  of  larynx. 


Table  6l.— Revised  Diagnosis  Code 
Titles 


Diagnooia  ooda 


250.00. 


250.01 


25aiO. 


29aii, 


250.20. 


250.21. 


Diabslsv  imMm  without  fnon- 
ion  of  oompiMion,  Typo  II 
inofHnooln  dopondont  ^fpo] 
[NIDOM  typal  _  CadnlKcnaat 
typo]  or  uTMpociliad  typo. 

MVioiio  Mowtua  willmut  mon- 
tkjn  of  oomplcalion.  Typo  I 
unauan  dapandant  typo] 
[COM  typal  [juvonio  typal. 


Typo  R  CnoivinouNR  dopo^wc 
ont  typal  IMOOM  typo] 
[aduil«naat  typal  or  unapod- 
nod  typo. 


lypo   I    tinauin    dapandant 
lypal  noOM  typal  [|u»oniB 


coma,  Typo  H  [non-inauln 
dapandant  %pal  [MOOM 
typal  taduK^naat  typal  or 


ooma,  Typo  I  (inauln  dapand- 
ant typal  [lOOM  lypol  [juvo- 
ma  lyJMl. 


Table  6l.— Revised  Diaqnosis  Code 
Titles— Continued 


250 JO. 

250 J1. 
250.40. 

250.41. 


250.50. 


250iS1, 


250.60. 


250.61. 


250.70. 


25a71. 


2S0J0. 


250l81 

25a90 

250.91 

664.20 

064.21. 
664.23. 
664.90. 

664.91. 


.Typa 

N  [fwHraubi  dcpondont 
typal  [MOOM  »pal  [a**- 
oiwot  typo]  or  unapacMad 
»P» 

NaDaiaa  anh  othar  oom^  Typo 
I  [Inauln  dapandant  typa] 
nOOM^pal  [Iwaala  typal. 


lona.  IVP*  I  [non4«uln  da- 
pandant  typal  (NOOM  typal 
[adul-onoat  typal  or  unapad- 
aad  vpa. 
uUbalaa  wMh  canal  maniloata- 
Hona,  Typa  I  [inauln  dapand- 
ant typo]  [COM  type]  Quva- 
nla  typal. 


Typa  I  [norHnauIn 
t|pa]     [NKXM 
lypol  [adulonaat  ^^pal  or 


Typa  I  [inauln  da- 
pandant typal  [DOM  ^pol 
QuMnla  typal 

Typa  H  [non- 

[NOXM   typo]    [adi*onaa( 
%polorunapadtodtypa. 
Oiabataa     wMi      naurological 
TVpa  I  [inauln 

lypal      [lOOM 

l|^o J  [Juvonio  ^^ol. 
■bolM  oMi  poriphoffol  circuhh 
lofy  dtoofdofi^  Typo  N  Cnofv 
noun  dopondoni  typo] 
[MOOM  %pol  [adu»«naat 
%pal  or  unapacMad  typa. 


lory  dtoordara,  Typa  I  [Inauln 
typal  Qiwanla  ^pal . 


Typa  H  [non- 

•»P«1 

[MQDM   lypal    [aduK-onaat 
^fpoj  Of  unipocMod  typo. 


nionifottotionOi  Typo  I  [inouin 
dtpondont  typo]  CIDOM 
typolOiMoniotypoI 

pIcoOonOi  Typo  N  Cnon*lnouln 
dtpondont  typo]  (NIDDM 
typo]  (aduR-onoot  typo]  or 
untpocHiod  typo. 

uoDOioo  witn  uMpociBod  ooni" 
pBcottono,  TVpo  I  [inouin  dO" 
pondoni  t)^o]  (IDDM  ^^po] 
Quvonio  ^fpo]. 

Priwiouo  oiiwoon  ooction  un- 
VocHod  00  to  opiBodo  off 

frovfouo  ooooraon  ooction  d^ 


portuni  condMon  of  compicO' 
Ion. 

of  organa  and  aoll 

Off  poMo.  tMpodM 
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Table  6l.— Revised  Diagnosis  Code 
Titles— Continued 


Diagnoaie  oodo 

Ooacription 

664.92        .       ~ 

Olhar  «id  anapadlad  dalv- 

arad^  aMh  mantion  of  poo^par* 

664.93 

Olhar  and  dnapacMiad  aniepar- 

umoonoBKin  or  compacaaon. 

664.94  -     

Olhar  and  unapadflad  poatpar- 

tun  GondMon  or  oompBcofion. 

V56 

Encounlar  tor  dWyaia. 

Table  6l.— Revised  Diagnosis  Code 
Titles— Cofitinued 


Oiagnoda  coda 

Daacrlplion 

l«8.._    . 

vsao     „. 

V58.1 

&ioounlor  for  odiar  and  urv 
apadlad  prooaduraa  and  al- 

tarcva. 
Encounlar  for  radMharapy. 
Encounlar  for  chomolhorapy. 

Table  6m.— Revised  Procedure  Code 
Titles 


Procodura  oodo 


38l6u. 


42.91 -. 
86.06.. 


^       .... 
uaacnpaon 


taiulaliin 
audtoy  to 


aurgary. 
Ugalonol 
InoorOon  off 


0000  410041-11 


\ 

-  r 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMEMT  SYSTEM 

1 

1 

SELECTED  PERCENTILE  LENGTHS  OF  STAY 

- 

FY89  MEDPAR  UPDATE  06/90  GROUPER  V7.0 

DM 

NUM6ER 

ARITHMETIC         10TH            25TH 

50TH 

75TH 

90TH 

DISCHARGES 

MEAN  LOS       PERCENTILE      PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

? 

001 

27232 

19.0656               8               1 

(              13 

23 

38 

002 

S768 

19.6161               4               1 

r              13 

23 

41 

£• 

009 

4 

22.5000               S               1 

1              21 

21 

43 

99 

004 

4960 

15.7226              4         .             1 

'              11 

19 

33 

oos 

45608 

7.5874              3              4 

9 

14 

000 

1342 

3.1073              1              1 

3 

*  ' 

• 

007 

5452 

24.2694               2               1 

1             12 

26 

■ii 

•* 

oos 

3513 

4.8395               1               1 

6 

10 

""**• 

000 

1980 

11.9763               2               i 

14 

24 

< 

010 

18907 

11.7241               2               * 

14 

24 

oil 

4285 

7.0637              1              i 

9 

14 

en 

012 

22144 

10.8622               2               4 

12 

20 

en 

013 

5167 

9.4742               3               * 

11 

17 

Z 

014 

325189 

10.7299               2               1 

12 

20 

p 

01S 

139159 

5.6098              2              i 

7 

10 

^ 

016 

11906 

9.6810              3              4 

11 

Ii 

017 

4382 

6.3204               2               : 

7 

11 

•-.^ 

016 

12966 

9.2139               2               i 

11 

It 

H 

016 

8953 

5.6354              1              i 

7  . 

11 

c 

020 

5874 

12.8294              2              1 

IS 

20 

«D 

021 

811 

10.5413               3               i 

13 

22 

0) 

022 

10859 

5.8576              2              i 

7 

11 

Vfi 

023 

3706 

6.4827              1              3 

8 

13 

CO 

024 

50250 

7 . 8037               2               : 

9 

1* 

n 
3 

OM 

25600 

4.6991               1               i 

6 

• 

OOS 

47 

5.5319               1               3 

7 

10 

027 

2906 

9.9608               1               3 

11 

22 

02i 

7328 

10.1219          2          : 

12 

20 

n 

026 

4076 

4.9728              1              3 

6 

10 

4k 

030 

1 

1.0000              1              1 

1 

1   , 

^ 

031 

4096 

6.5640              1              3 

8 

13 

032 

3750 

3.7723              1           "3 

5 

7 

C 

034 

12435 

9.3629              2              3 

11 

16 

-^ 

03S 

4394 

5.3773              1              3 

6 

10 

» 

036 

21137 

2.9240               1               3 

[             Z- 

3 

I 

S. 

007 

3105 

4.4377               1               3 

S 

6 

(D 

OB 

OSi 

1057 

4.0265               1               1 

3 

• 

B9 

«st 

18790 

1.9802              1              ^ 

2 

3 

2. 

040 

4436 

3.1808               1 

3 

7 

o. 

041 

3 

2.3333               2               3 

3 

3 

71 

M2 

22867 

2.9383              1 

3 

S 

<g    - 

MS 

268 

7.0522              2 

10 

•44 

2200 

6.8036              3              4 

12 

B 

04B 

2880 

4.3573              1              3 

3 

g 

046 

3022 

6.2909              1              3 

12 

P 
0) 

047 

2477 

3.8195              1 

■• 

046 

7370 

15.6521              3 

r          12 

18 

30 

~  OiO 

5434 

2.8738              1 

3 

■ 

061 

686 

3.1706              1 

3 

7 

OU 

165 

3.8485               1 

4 

3 

063 

8263 

3.1866               1 

3 

7 

-' 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V7.0 


ORQ 


004 

089 

066 

057 

099 

061 

062 

063 

064 

069 

066 

067 

068 

069 

070 

071 

072 

073 

074 

079 

076 

077 

078 

079 

080 

081 

082 

083 

084 

089 

086 

087 

088 

089 

090 

Ofl 

092 

093 

094 

099 

096 

0»7 

098 

099 

100 

101 

102 

103 

104 

106 

106 


NUMBER 
DISCHARQES 

1 

6344 

1099 

789 

280 
433 
2 
8736 
8434 
30621 
9170 
441 
19487 
8687 
26 
188 
761 
7876 
2 
30211 
34861 
4412 
26837 
111214 
11247 
2 
73389 
7809 
8237 
16377 
2306 
66389 
93184 
348338 
86947 
33 
8837 
1794 
9061 
1648 
218016 
48870 
11 
39109 
12911 
19992 
4807 
167 
12968 
13014 
84489 


ARITHMETIC 
MEAN  LOS 

88.0000 

2.7919 
2.7389 
6.6134 
2.8321 
4.8822 
4.0000 
7.3963 
9.9334 
4.1902 
4.1806 
6.1474 
6.1983 
4.8711 
3.1938 
8.8063 
8.6347 
6.1823 
1.8000 
14.4222 
14.9048 
7.1224 
10.8288 
12.4888 
8.8400 
8.8000 
9.7680 
8.4198 
4,9361 
9.1833 
8.9367 
8.3979 
7.6840 
9.090O 
6  6738 
6.2424 
9.1974 
6.3740 
9.6794 
8.8823 
7.2903 
8.4618 
8.1818 
6.0098 
3.3707 
7.0307 
4.8602 
34.3413 
23.2943 
17.0718 
16.4442 


10TH 
PERCENTILE 


29TH 
PERCENTILE 

88 

1 

1 

2 

1 

f... 

1 

2 

2 

8 

2 

3 

3 

9 

a 

3 
2 

2 
1 
8 
7 

a 

.7 

'  ■ 
1 

4 
4 

a 

'4 

a 

4 
4 

s 

'  4 

'  a 

4 

a 
• 
a 
-4 
a 
a 
a 

.2 

a 

a 

17 

ia 
11 


90TH 
PERCENTIUE 


79TH 
PERCENTILE 

H 

"f , 


« 


90TH 
PERCENTILE 


88 

8 
6 
14 
8 
12 
7 
18 
22 
.  B. 
7 
11 
11 
t 
4 
11 
10 
12 
2 
27 
29 
18 
17 
23 
18 
16 
20 
18 
9 
18 

ia 

16 
14 
1« 
11 

ia 

17 

ia 

18 

11 
ia 

6 

11 

6 

ia 

0 


41 

ao 


•o 
5 


B 
3 

?o 


s 


TABLE  7A 


-  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

SELECTED  PERCENTILE  LENOTHS  OF  STAY 
PY89  MEOPAR  UPDATE  06/90  GROUPER  V7.0 


BOTH 
PERCENTILE 


DRQ 

NUMBER 

ARITHMETIC 

10TH            25TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE      PERCENTILE 

107 

40394 

12.6148 

7             8 

108 

21167 

17.8045 

7             9 

109 

11024 

12.4503 

1             4 

110 

72993 

16.0120 

•      '8 

111 

16374 

8.9829 

4             6 

112 

124018 

7.2737 

a         a 

113 

32189 

18.3657 

•       ! 

114 

8605 

13.1529 

a         • 

118 

6776 

14.6513 

•          i 

116 

55659 

7.6325 

a         4 

117 

3036 

5.6647 

1         a 

118 

8091 

4.7029 

1          1 

119 

3951 

5.9825 

1         a 

120 

21455 

17.7531 

a        'i 

121 

146135 

10.1603 

4     ,         1 

122 

120893 

7.2512 

-.  a  •        < 

123 

62708 

5.6374 

1  "   ■      1 

124 

93025 

6.0355 

1         1 

128 

96113 

3.0766 

1         1 

126 

3878 

22.1462 

8             11 

127 

539474 

8.0253 

9-                                * 

128 

27837 

8.7753 

4             1 

129 

7291 

5.2890 

1              1 

130 

61785 

8.2794 

a        ' 

131 

29444 

6.0591 

1         i 

132 

14375 

5.6273 

a         i 

133 

5781 

4.1308 

1         i 

134 

34238 

5.6204 

a         i 

138 

6356 

6.9072 

a         i 

136 

1721 

4.2010 

1          i 

137 

3 

3.3333 

138 

171247 

6.2173 

2 

139 

78986 

4.0668 

1  •      i 

140 

358985 

4.7628 

^ 

141 

72857 

8.9018 

142 

41297 

4.0206 

-  4             * 
I 

143 

102032 

3.8426 

1  *            I 

144 

44759 

7.6706 

148 

7731 

4.3163 

1 

146 

7076 

15.2134 

B             %( 

147 

2261 

10.3998 

■    6 

148 

130552 

17.2842 

8             1 

149 

24185 

10.2185 

§ 

180 

18994 

14.8167 

9 

181 

6108 

8.6938 

M 

182 

7784 

9.9490 

3 

183 

3325 

7.2847 

m 

184 

80880 

17.2750 

188 

7363 

8.9401 

m 

186 

4 

8.2500 

a 

187 

15263 

6.9214 

10 
14 

t 

la 

B 

S 
13 
10 

ia 

.4 

a 

a 

ia 

B. 
7 

3 
8 

a 

19 

6 
B 

a 

7 
6 
4 
3 

4  ' 

8 

3 

a 

8 
3 
4 
4 
3 
3 
6 

a 
ia 

10 
13 

B 

ia 

B 

B 

7 

13 

8 
7 
8 


75TH 

BOTH 

PERCENTILE 

PERCENTILE 

ia 

19 

ao 

32 

M 

26 

IB 

30 

11 

14 

6 

18 

22 

38 

16 

26 

IB 

25 

8 

14 

7 

12 

■ 

10 

8 

14 

aa 

37 

ia 

17 

B 

12 

7 

13 

B 

12 

4 

7 

31 

42 

10 

15 

10 

14 

7 

13 

10 

15 

B  ' 

11 

7 

11 

8 

7 

7 

10 

B 

13 

8 

8 

7  ■ 

7 

7 

12 

t 

8 

6 

B 

7-^ 

11 

8 

7 

4 

• 

B  ^ 

IS 

8 

B 

17 

25 

ia 

15 

ao 

31 

11 

18 

17 

28 

11 

14 

ia 

IB 

B 

11 

ai 

34 

11 

18 

B 

IB 

B 

14 

I 


I 

s 


< 

o, 

en 
in 

Z 

o 


H 

e 

(D 
CB 

a. 

» 

«< 

w 
n 

■o 
** 
a 

3 

o* 
a 


90 

c 

5" 

s 
o. 

90 
a 

OQ 

c 


o 

3 


-   i 

-  1 

m 

NUMeER 
DISCHARGES 

158 

15172 

159 

14734 

160 

15160 

161 

30442 

• 

162 

40104 

163 

17 

164 

4381 

165 

2309 

166 

2540 

167 

2469 

168 

2257 

169 

2157 

170 

12523 

171 

1821 

172 

30576 

173 

4453 

174 

140221 

175 

27437 

176  • 

11845 

177 

17495 

178 

7911 

179 

7649 

180 

58863 

181 

24700 

182 

243605 

183 

87651 

184 

62 

185 

3876 

186 

1 

187 

1464 

188 

41284 

189 

11560 

190 

134 

191 

9582 

192 

1240 

193 

13279 

194 

2213 

195 

21001 

196 

3347 

197 

63213 

198 

37362 

199 

3181 

200 

1905 

201 

5060 

• 

202 

15022 

203 

29796 

204 

35109 

205 

19754 

20b 

3028 

207 

35710 

308 

15630 

TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 

4' 

FY89  MEDPAR  UPDATE  06/90 

GROUPER  V7.0 

ARITHMETIC 

10TH            25TH 

SOTH 

75TH 

90TH 

MEAN  LOS 

PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILF 

? 

3.3347 

1               2 

6 

6 . 9938 

2              3 

13 

£• 

3.8268 

1              2 

7 

90 

4.7752 

1             2 

10 

1 

2.4725 

1              1 

4 

4.2941 

1              1 

7 

1 

12.3492 

•               8 

10 

14 

21 

7 . 8237 

4              6 

12 

"** 

8.1780 

»              5 

10 

14 

^ 

4.6825 

2              3 

8 

W 

6.9916 

1              2 

15 

Ol 

3.0631 

1              1 

6 

oi 

16.6887 

2              7 

12 

20 

35 

Z 

7.9121 

2              4 

10 

16 

o 

10.7400 

2              4 

A 

13 

22 

** 

5.9753 

1              2 

12 

:i 

7.1438 

2              4 

13 

"««. 

4.6804 

2              3 

8 

H 

7 . 9863 

3              4 

9 

IS 

c 

6.4250 

2              3 

11 

03 

4.6098 

2              3 

• 

9.3883 

3              4 

11 

18 

7.8834 

2              4 

15 

"S. 

CO 

4.8674 
6.4659 

2              3 
2              3 

9 
12 

4.4179 

1              2 

8 

3 

4.9839 

1              2 

10 

s* 

6.3880 

1              2 

13 

5 

11.0000 

11             11 

11 

^ 

3.1439 

7 

H* 

7.5298 

15 

4.1084 

■ 

8 

o 

4.9701 

9 

■""♦ 

21.5002 

7             10 

26 

42 

58 

1 1 . 3556 

20 

c 

17.3804 

7             10 

21 

31 

CD 

CO 

11.4573 

19 

B 

13.0787 

21 

O. 

9 . 0478 

14 

1 

10.0549 

17 

6.1219 

10 

15.2377 

28 

ST 

15.1795 

31 

■i»« 

13.1609 

28 

s 

9.9298 

20 

CD 

9.8211 

20 

8.1002 

18 

9.5317 

19 

5.4967 
7.3302 

1  2 

2  4 

■   2 

11 
14 

s 

4.3037 

i         2 

t 

6 

TABLE  7A 


-  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

SELECTED  PERCENTILE  LENGTHS  OP  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V7.0 


BOTH 
PERCENTILt 

K 
1 
1« 

1( 
1* 

1 
ft 


DM 

NUMBER 

ARITMICTIC 

10TH 

28TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILt 

20« 

219662 

12.0211 

9 

210 

99423 

14.7449 

211 

39049 

10.9196 

212 

14 

4.8871 

213 

8443 

13.9490 

214 

30774 

12.7213 

21B 

36170 

7.7783 

216 

B197 

14.9693 

217 

12491 

23.0119 

216 

14390 

10.6712 

210 

19172 

6.0200 

220 

6 

7.6667 

221 

3900 

10.2981 

222 

6879 

8.3649 

223 

11626 

4.9099 

224 

9884 

3.2614 

22S 

12974 

8.0823 

22« 

8369 

9.9089 

227 

9329 

3.9707 

228 

8094 

4.1912 

226 

3737 

2.8313 

230 

2748 

6.7111 

231 

7077 

6.2861 

^ 

232 

698 

6.2119 

233 

8437 

13.3377 

234 

4243 

8.7999 

.  1 

238 

6460 

13.3372 

236 

38298 

9.9819 

237   . 

1776 

6.3846 

233 

8823 

14.2014 

239 

87399 

10.3844 

240 

10912 

9.9440 

241 

8104 

6.0897 

242 

2393 

11.1898 

243 

120189 

6.9388 

244 

10937 

•  7.7177 

2 

249 

6798 

8.4680 

246 

1936 

8.9747 

247 

9497 

8.0701 

249 

6328 

6.0990 

249 

8733 

6.2184 

280 

3889 

6.8989 

281 

4429 

3.8467 

283 

18970 

9.7976 

284 

18603 

8.0867 

2SS 

3 

810000 

286 

8031 

8.8990 

287 

26844 

6.1117 

^ 

259 

28347 

4.4848 

289 

3378 

7.0601 

260 

4180 

3.1083 

78TH 
PERCENTILt 

14 

i$ 

i 

.  It 

n 

8 


18 


BOTH 
PERCENTILt 

19 
94 

16 

9 

27 

23 

13 

39 

80 

20 

11 

10 

21 

11 

8 

6 

11 

21 

B 

B 

8 

14 

14 

16 

87 

11 

31 

19 

11 

28 

20 

IB 

11 

24 

18 

14 

10 

11 

10 

12 

13 

13 

7 

17 

10 

20 

11 

10 

7 

18 

• 


. 

'.     ■'"■■ 

;  ^ 

ma 

NUMBER 

DISCHARGES 

mi 

3868 

w 

2249 

m» 

24376 

M« 

8378 

SM 

4897 

MS 

8340 

a«T 

811 

Mt 

1674 

2M 

10328 

270 

8938 

171 

19417 

S72 

6713 

273 

2941 

274 

3732 

27S 

602 

276 

977 

277 

60669 

278 

26911 

279 

8 

280 

12728 

281 

8964 

282 

2 

283 

8743 

284 

3000  . 

288 

3984 

286 

1837 

287 

8791 

288 

807 

288 

3649 

290 

9284 

291 

141 

292 

4701 

293 

674 

294 

94481 

298 

3286 

296 

191878 

297 

81809 

298 

73 

299 

922 

300 

10942 

301 

2878 

302 

6063 

303 

16282 

304 

14238 

308 

4861 

306 

11780 

307 

8681 

308 

8449 

309 

4620 

310 

34009 

311 

24414 

TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

6 

V 

■■.•'  ^ 

SELECTED 
FY89  MEDPAR 

PERCENTILE  LENQTHS  OF  STAY 
t  UPDATE  06/90  GROUPER  V7.0 

ARITHMETIC 

10TH 

28TH            BOTH 

78TH 

90TH 

MEAN  LOS 

PERCENTILE 

PERCENTILE      PERCENTILE       >p(CENTILE 

PERCENTILE 

3? 

2.9308 

1 

3 

I 

2.7880 

1 

3 

• 

23.3410 

6  ' 

•             16 

28 

46 

a 

12.8409 

3 

16 

M 

S 

10.0823 

2 

12 

n 

• 

4.4487 

1 

6 

6 

? 

4.8127 

1 

8 

• 

4.8943 

1 

8 

10 

"** 

12.8984 

2 

16 

M 

g 

4.7987 

1 

6 

10 

12.6744 

3 

14 

M 

a 

9.9042 

3 

11 

It 

5^ 

7.3481 

2 

9 

16 

z 

10.4686 

2 

A       13 

S2 

o 

8.2209 

1 

6 

11 

2 

8.4268 

1 

7 

10 

8.9368 

3 

11 

10 

"««. 

6.8098 

3 

8 

11 

H 

,.  • 

4.2800 

2 

6 

■    9 

e 
n 

6.8686 

2 

8 

It 

4.4862 

1 

8 

6 

4.8000 

3 

6 

0 

^ 

7.4207 

2 

9 

14 

if 

8.8087 

1 

6 

6 

21.8331 

6 

0             M 

26 

46 

a 

13.3494 

8 

18 

SO 

3 

20.3067 

8 

•            13 

23 

41 

a- 

11.4872 

3 

10 

11 

6.8841 

2 

'9"             4 

6 

11 

^ 

4.2808 

2 

4 

7 

M 

2.1918 

1 

3 

4 

s 

18.1772 

4 

7            16 

21 

10 

Si 

8.2893 

2 

10 

17 

"*^ 

7.6380 

3 

9 

11 

^ 

6.0161 

2 

7 

11 

c 

8.7743 

2 

10 

17 

s 

8.8399 

2 

-  • 

10 

ea 

8.0137 

1 

4 

10 

3 

o. 

6.8883 

1 

8 

14 

« 

9.8021 

3 

4             7 

12 

16 

8.8726 

2 

7 

11 

*s 

17.8882 

8 

ia            14 

21 

•1 

B 

14.4788 

6 

•             11 

17 

M 

^* 

14.1844 

4 

7             10 

17 

17 

5' 

a 

7.1948 

i 

9 

11 

9.7002 

3 

12 

16 

8.0626 

2 

6 

0 

10.0398 

S 

12 

SO 

4.8742 

1 

6 

0   . 

s 

6.0112 

1 

7 

11 

3.0181 

1 

" 

'  4 

0 

« 

TABLE  7A  -•   MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 


-r 

"   '  '  . 

SELECTED  1 
PY89  MEOPAR 

>ERCENTILE  LENGTHS  OF  STAY 
UPDATE  08/80  GROUPER  V7.0 

Om       NUMBER 

ARITMIBTtC 

10TH 

2STH           BOTH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE      PERCENTILE 

BIS 

3781 

8.7288 

1 

SIB 

2704 

8.1032 

1 

314 

8 

8.8000 

1 

f                           fli 

31B 

27381 

13.3301 

2 

9             S 

318 

38841 

9.8787 

2 

317 

1328 

3.2107 

1 

31B 

7129 

9.3998 

2 

31* 

1321 

4.2112 

1 

330 

148034 

8.7918 

3 

381 

34808 

8.1038 

2 

3SS 

88 

8.1788 

2 

3S3 

24809 

4.1878 

1 

334 

14312 

2.7289 

1 

338 

10389 

8.2888 

2 

32B 

4844 

3.8401 

1- 

327 

8 

9.4000 

4 

32B 

1734 

8.2082 

1 

323 

813 

3.0018 

1 

331 

28381 

7.8777 

2 

332 

8108 

4.8108 

1 

333 

381 

7.3087 

1 

334 

12472 

10.7883 

8 

33B 

•879 

8.3738 

8 

330 

100343 

8.8988 

3 

337 

99039 

4.3171 

2 

333 

9843 

8.8843 

339 

4848 

4.0372 

340 

1 

341 

18193 

4.8880 

342 

822 

3.8048 

344 

3879 

8.4808 

34B 

2041 

8.4800 

34B 

9080 

8.8848 

347 

1871 

4.0102 

343 

4747 

8.7702 

343 

2877 

3.0804 

3B0 

8473 

8.8728 

3B1 

1 

1.0000 

3B2 

1018 

4.1818 

3B3 

2088 

13.7878 

8 

7            10 

3B4 

7884 

8.3201 

4 

3BS 

8788 

8.7802 

4  . 

380 

31828 

8.0878 

3 

387 

8847 

13.2081 

8 

7            10 

388 

17198 

7.7227 

4 

389 

28870 

8.2722 

B 

380 

4289  - 

8.0788 

381 

387 

8.3188 

382 

21 

3.0982 

383 

4888 

4.8372 

384 

3840. 

3.8818 

7STH 
PERCENTILE 


10 


12 


BOTH 
PERCENTILE 

It 

■ 

IS 

ss 

It 

• 

so 

B 

IB 

10 

B 

B 

i 

IS 

7 

B 

10 

• 

It 

B 

17 

It 

IS 

ts 

t 

14 

t 

S 

B' 

B 

IS 

11 

IB 

t 

IS 

t 

10 

1 

B 
St 

It 

t 

8 
84 
18 

? 
IB 
IS 

B 
10 

7 


TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

8 

1, 

SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V7.0 

DRQ 

NUMBER 

ARITHMETIC 

10TH           28TH           BOTH 

78TH 

90TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE      PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

? 

365 

3832 

11.8127 

3             4             8 

2t 

36e 

8183 

10.8824 

2t 

367 

1228 

4.1943 

1    , 

368 

1467 

7.7887 

3    '         4             6 

14 

389 

27A3 

4.7808 

10 

370 

8M 

8.2436 

14 

a 

371 

V40 

4.7814 

372 

330 

4.0182 

«~i« 

373 

2113 

2.6233 

1              2    '     ~     2 

< 

• 

374 

213 

4.0988 

o. 

378 

■ 

8.0000 

s; 

378 

117 

4.0427 

377 

36 

8.2368 

f 

378 

12? 

4.0079 

379 

2M 

2.8996 

^ 

380 

•t 

2.6129 

>j 

381 

tn 

2.0827 

^*' 

382 

64 

1.3214 

2 

? 

383 

6M 

4.8878 

384 

104 

3.3684 

n 

CB 

388 

9 

4.3333 

&■ 

387 

1 

19.0000 

19             It             It 

09 

389 

30 

7.9000 

. 

390 

36 

8.9722 

1      "       2             S 

^ 

392 

2887 

16.8794 

8             i            12 

393 

2 

4.8000 

394 

2096 

11.1884 

398 

72928 

6.4629, 

•  ^-—                       w                          W 

396 

67 

2.9881 

397 

10479 

7.7714 

398 

13833 

9.0409 

1  1 

M 

399 

2384 

8.6242 

<5 

400 

7870 

18.2846 

..^ 

401 

6473 

18.2864 

X 

c. 

402 

3188 

6.3002 

403 

24821 

12.2684 

<r 

404 

6434 

6.4168 

CB 

406 

3998 

18.8688 

B9 
S 

407 

1342 

8.1304 

a 

408 

8402 

7.0887 

1        -      2             4 

90 

409 

7811 

10.3671 

& 

410 

140817 

3.4868 

c. 

411 

310 

4.3903 

S" 

412 

302 

3.1288 

c 

o 

" 

413 

10014 

11.4391 

3 

414 

2882 

6.8179 

Q) 

418 

24642 

21.8847 

416 

113386 

10.7826 

417 

37 

7.3814 

8 

418 

12362 

8.7063 

419 

18800 

7.7638 

g 

• 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OP  STAY 
FY89  MEDPAR  UPDATE  00/90  GROUPER  V7.0 


ORG 

NUMBER 

ARITHMETIC 

10TH 

28TH 

BOTH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

PERCENTILE 

420 

4246 

8.8163 

421 

13894 

8.7367 

422 

102 

8.0098 

423 

6434 

12.0348 

424 

3012 

23.3941 

16 

428 

16828 

6.8373 

420 

7746 

8.0901 

427 

1981 

8.8331 

428 

1234 

10.8972 

429 

29410 

12.8210 

430 

88984 

12.8849 

431 

300 

9.2967 

3 

432 

899 

8.4878 

2 

433 

8186 

4.8381 

2 

434 

22813 

10.3661 

4 

438 

21013 

10.6439 

4 

439 

1220 

13.2000 

3 

440 

6748 

17.8731 

6 

tl 

441 

1086 

4.1731 

1 

442 

47908 

9.8890 

2 

443 

13784 

6.1747 

2 

444 

4168 

7.0784 

3 

448 

2738 

4.9733 

'2 

446 

2 

13.0000 

4 

4 

2a 

447 

2949 

3.6429 

2 

449 

1 

3.0000 

3 

449 

30202 

6.3774 

'  3 

480 

9820 

3.7733 

1 

481 

17 

8.1176 

2 

482 

28721 

7.2038 

■"•■■■    3 

483 

9240 

4.3706 

2 

484 

3608 

7.6632 

2 

488 

1278 

3.9082 

486 

187 

9.6043 

487 

189 

6.4969 

488 

1764 

23.8896 

17 

489 

864 

17.0372 

11 

460 

2493 

9.8941 

461 

7148 

8.1924 

462 

6218 

18.7783 

m 

IB 

463 

9619 

7.2300 

464 

3262 

4.4234 

468 

748 

3.2139 

466 

4613 

8.6666 

467 

4830 

4.8770 

46" 

73237 

19.6874 

.  14 

471 

8163 

16.7310 

10 

14 

472 

223 

36.0838 

14 

29 

473 

8417 

17.4988 

11 

474 

13741 

80.7088 

14 

24 

'M 

478 

63670 

14.1810 

11 

.  .- 

• 

t 

■ 

'-, 

8 

litH 

BOTH 

PERCENTILE 

PERCENTILE 

? 

7 

10 

7 

10 

mm 

:.7 

10 

go 

14 

28 

i 

IB 

47 

B 

13 

I 

10 

17 
19 

•« 

11 

22 

1 

IS 

23 

i« 

26 

U1 

10 

18 

5" 

'  B 

19 

2 

:  •'  ' 

11 

p 

14 

24 

h^ 

IS 

27 

IB 

29 

-^ 

sa 

40 

H 

B 
12 

8 
22 

e 
n 

B 

13 

CD 

B  ' 

13 

*< 

S 

9 

CO 

sa 

22 

» 

.  4 

7 

"O 

S 

3 

3 

~ 

7 

12 

o* 

4 

7 

-J- 

9 

ifr 

'  B 

18 

Nit 

B 

9 

^ 

B 

16 

5 

4 

7 

•i«^ 

B 

28 

50 

B 

17 

c^ 

SO 

49 

CD 

SI 

37, 

B 

IS 

19 

3 

4 

12 

a. 

SB 

38 

? 

f 

14 

OQ 

'  B 

9 

C^ 

'S 

7 

5* 

■ 

11 

5* 

4 

9 

3 
CO 

S4 

39 

IS 

27 

10 

74 

S7 

42 

B1 

98 

ts 

28 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V7.0 


ORQ 


47e 
477 


NUMBER 
DISCHARGES 

1083* 
33367 


ARITHMETIC 
MEAN  LOS 

17.9067 
10.6242 


10TH 
PERCENTILE 

7 
1 


2STH 
PERCENTILE 

10 

3 


50TH 
PERCENTILE 

It 

7 


10 


75TH 
KRCENTILE 

21 
13 


90TH 
PERCENTILE 

30 
22 


z 
p 


I 


TABLE  7B 


-  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V8.0 


BOTH 
PERCENTILI 


ORG 

NUMBER 

ARITHMEUC 

10TH 

28TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

001 

26862 

18.1140 

002 

8221 

17.7223 

003 

4 

22.8000 

004- 

4902 

18.3372 

008 

48810 

7.8226 

008 

1342 

3.1073 

007 

8314 

22.9868 

008 

3813 

4.8178 

009 

1876 

11.2921 

010 

18908 

11.7168 

oil 

4274 

7.0264 

012 

22072 

10.7125 

013 

8163 

9.4532 

014 

324301 

10.6147 

018 

139138 

8.8988 

018 

11841 

9.8874 

017 

4382 

6.2898 

018 

12130 

8.2382 

019 

8809 

8.3801 

020 

6984 

12.9785 

021 

800 

10.5578 

4 

022 

108S6 

8.8440 

3 

023 

3703 

6.4496 

2 

024 

80131 

*   7.7284 

3 

028 

28633 

4.6994   . 

2 

026 

47 

8.5319 

027 

2619 

8.5838 

028 

6913 

9.7013 

3 

029 

4089 

4.9512 

030 

1 

1.0000 

1 

031 

4064 

6.4840 

" 

032 

3748 

3.7716 

034 

12338 

9.1164 

038 

4398 

8.3720 

036 

21136 

2.9238 

037 

3101 

4.4347 

038 

1087 

4.0265 

039 

18398 

1.9723 

040 

4828 

3.1007 

041 

3 

2.3333  . 

042 

22867 

2.9383 

043 

268 

7.0522 

044 

2200 

6.8036 

048 

2880 

4.3573 

046 

3016 

6.2427 

. 

047 

2476 

3.8170 

049 

3778 

12.1728 

i 

080 

8422 

2.8518 

081 

688 

3.1664 

i                ' 

082 

164 

3^7744 

083 

§281 

3.1837 

78TH 
PERCENTILI 


90TH 
PERCENTILE 


14 

t 
■0 
10 
IS 
S4 
14 
10 
17 
•0 
10 
IB 
11 
11 
11 
M 

11 

IB 
11 

B 

10 

20 

20 

10 

1 

13 

7 

IS 

10 

8 

B 

B 

S 

7 

3 

B 

10 

12 

B 

12 

8 

26 

8 

7 

B 

7 


z 

o 


(D 


5? 


n 
B 

a 


g. 

» 
9 

A 


O 

a 


DM 


OSA 

058 

056 

057 

059 

061 

062 

063 

064 

065 

066 

067 

068 

069 

070 

071 

072 

073 

074 

075 

076 

077 

078 

079 

080 

081 

082 

083 

084 

085 

086 

087 

088 

089 

090 

091 

092 

093 

094 

095 


097 
098 
099 
100 
101 
lOt 
103 
104 
106 


- 

1  ">■''- 

TABLE 

7B  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

2 

.  '  ■«. 

SELECTED  PERCENTILE  LENSTHS  OP  STAY 

FY89  MEDPAR  UPDATE  06/90  GROUPER  V8.0 

1 

NUMBER 

ARITHMETIC 

10TH           25TH           50TH 

75TH 

BOTH 

•fl 

DISCHARGES 

MEAN  LOS 

PERCENTILE      PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

1 

58.0000 

58             58             SB 

88 

88 

B468 

2.6357 

8 
'   8 

pa 

1803 

2.4226 

5 

759 

6.1594 

13 

<S. 

277 

2.4621 

8 

1 

427 

4.7471 

12 

2 

4.0000 

7 

"~^ 

5133 

6.1184 

13 

< 

5078 

9.2042 

11 

21 

S 

7 
10 
11 

8 

4 
11 
10 
12 

2  . 

o. 

30619 

4.1881 

2             2   .          3 

en 

9168 
413 

4.1698 
5.6755 

z 

15482 

6.1832 

S          '3         —  • 

p 

5675 

4.5637 

t^ 

26 

3.1538 

2 

153 

5.2614 

761 

5.6347 

1              * 

? 

7866 

6.0073 

2 

1.5000 

n 

CO 

30125 

14.4156 

•              8             11 

27 

O. 

34430 

14.8635 

•              7             11 

29 
18 
17 
23 
IB 

B 

4403 

7.1049 

1             2             8 

n 

26835 

10.5256 

110864 

12.4454 

4             8            10 

•o 

11221 

8.5339 

3 

r 

2 

73385 

7302 

8.5000 

9.7650 
8.3465 

1             1             18 

18 
20 
15 

9 
18 
12 

4^ 

2237 

4.9397 

16378 

9.1831 

2      <       •             J 

*•* 

2305 

5.9371 

<| 

66389 

8.3979 

16 
14 
18 
11 
12 
17 
12 
18 

,^ 

93185 

7.6840 

?8 

C 

I" 

348227 

56861 

33 

9.0898 
6.6696 
6.2424 

S       '4             8 

8533 

9.1956 

03 

s 

1787 

6.3677 

o. 

8822 

9.5953 

2   '   ■        8             • 

5d 

1646 

5.8815 

11 
13 

B 

B 
11 

8 
13 

B 

(S 

215114 

7.2911 

S. 

48872 

5.4546 

K 

11 

5.1818 

s* 

36088 

6.0116 

1 

12521 

3.3691 

y» 

19877 

7.0176 

4806 

4.5601 

167 

34.3413 

28 

88 

8 

12938 

23.2099 

27 

41 
2B 

12900 

16.6263 

ffB  ■ 

g 

55858 

16.2810 

8            It            14 

■ 

18 

28 

TAtLC  7B  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENBTHS  OP  STAY 
PY8S  MEOPAR  UPDATE  06/tO  CROUPER  Vt.O 


m  ' 

NUMBER 

ARITMWriC 

10TH 

^^^ 

DISCHARQES 

IKAN  LOS 

PERCENTIU 

wt 

81 117 

13.7844 

lOt 

7838 

17.0137 

110 

44420 

14.770t 

111 

toil 

t.3tt7 

tit 

33014 

0.8231 

113 

34803 

13.8841 

114 

toco 

13.1007 

11B 

0700 

14.8878 

lie 

88721 

7.0323 

117 

2ttO 

8.8378 

lit 

toot 

4.0243 

lit 

3t4t 

8.3003 

120 

20727 

10.4834 

iai 

148tlt 

10.1144 

132 

120tOt 

7.2433 

123 

0242t 

8.4387 

124 

t2ttB 

0.0240 

12S 

80107 

3.0740 

120 

3808 

22.0301 

127 

BStOtS 

7.tt8t 

121 

27t30 

t.77S2 

123 

7217 

4.8307 

130 

01783 

t.2073 

131 

28487 

0.0887 

132 

14303 

8.0102 

133 

8780 

4.1287 

134 

34233 

8.0180 

13S 

0384 

0.3087 

^«j                   2 

130 

1722 

4.2003 

137 

3 

3.3333 

138 

171118 

8.1887 

133 

73013 

4.0008 

140 

388370 

4.7007 

141 

72828  * 

B,8tSt 

142 

41317 

4.0200 

143 

102030 

3.8378 

144 

44058 

7.0420 

148 

7734 

4.3038 

% 

140 

7088 

18. 1008 

147 

2201 

10.3838 

143 

12tt31 

17.1347 

143 

24220 

10.2100 

130 

ittot 

14.3882 

1B1 

012O 

8.0834 

182 

7781 

3.8888 

183 

3348 

7.3428 

184 

80031 

17.0441 

188 

7738 

3.8301 

180 

4 

3.2800 

187 

18214 
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TABLE  76  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LEN8THS  OF  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V8.0 
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6.6215 
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5.9723 
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SELECTED  FERCENTILI  LENQTHS  OP  STAY 
FY89  MEOPAR  UPDATE  08/90  GROUPER  V9.0 


ARITHMETIC 
MEAN  COS 

14.6177 

10.9183 

4.9871 

•  19.8031 

12.6441 

7.7786 

14.9413 

22.8204 

10.4841 

6.0967 

7.6667 

10.9440 

8.9609 

4.9228 

9.9896 

8.0449 

9.9707 

9.9919 

4.1192 

9.8436 

8.6390 

6.1793 

6.9017 

19.0169 

8.7757 

19.9967 

9.7854 

6.9946 

14.1901 

10.9800 

9.7944 

8.0988 

11.1072 

6.9972 

7.7129 

6.4651 

8.9741 

6.0700 

6.0954 

8.9059 

6.9610 

9.8470 

9.7470 

6.0976 

9.0000 

6.8886 

6.1099 

4.4849 

7.0484 

3«1064 

9.9309 


10TH 
PERCENTILI 


28TH 
PERCENTILE 


80TH 
PERCENTILE 


78TH 
PERCENTI 


10 


90TH 
PERCENTILE 

24 
16 

8 
27 
23 
13 
32 
49 
19 
11 
10 
91 
11 

6 

11 
91 
9 
9 
8 
14 
13 
18 
28 
11 
31 
19 
11 
29 
20 
19 
11 
24 
13 
14 
10 
11 
10 
12 
13 
13 
7 
17 
10 
20 
11 
10 
7 
IS 
-  6 
6 


s. 


I 


< 

en 
cm 

2 

o 


H 

c 

A 
CB 

o. 

09 

w 

n 
•o 

re 

s 

cr 
a 


£. 
re 

m 

B 
3 
Ou 

» 

E. 

CB 

^^ 

o 

3 


TAete  78  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
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- 

SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY88  MEOPAR  UPDATE  06/80  GROUPER  V8.0 
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75TH 
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TABLE  7B  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OP  STAY 
FY89  MEOPAR  UPDATE  OS/SO  GROUPER  Vt.O 
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TA8LE 

78  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 

8 

SELECTED  PERCENTILE  LENGTHS  OP  STAY 

• 

FY89  MEDPAR  UPDATE  06/80  GROUPER  V8.0 
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10TH           25TH           50TH 
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TABLE  78  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LEN6THS  OP  STAY 
FY89  MEDPAR  UPDATE  06/90  GROUPER  V8.0 
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Table  8.— Statewide  Average  Cost- 
to-Charqe  Ratios  For  Urban  and 
Rural  HosprrALS  (Case  Weiqhteo) 
9/90 


Af«»n. 


CoksfsdpL- 


CofvwdcuL. 


utMd  of  CoIiotMi* 


Q«orgift« 


KanMs. 


Nmv  Yorti  ....«•». 
nann  uwoinB« 


ONo 

OldshOfnft« 
Oragon 


rusno  rfloo« 


Soutti  C«alna_ 


SoutKMKM- 

Ta 

T«xas„ 


Utah. 


WMlViiginiiL. 


Wyoming. 


0.5122 
0.6420 
0.0002 
0AT73 
aS727 
0.6241 
0.7217 
66366 
0.5006 
0.5364 
0.6060 
0.6134 
0.7299 
0.6002 

a7toi 

0.6661 

a6326 

0.6077 

0.6456 

0.7112 

0.7731 

0.6636 

a6209 

0.6012 

0.6233 

0.5765 

0.6466 

0.6110 

0.5244 

0.7217 

0.7241 

0.6371 

0.6695 

0.6945 

a7S51 

0.0672 

0.5937 

a6774 

0.5546 

0.5203 

a7e40 

0.5061 

0.8280 

0.5792 

0J847 

0.6682 

0.6979 

0.6151 

0.7169 

0.6301 

a7777 

0.7290 


Bum 


0.5562 

0.6409 
0.6257 

asooe 

0.5932 
0.6736 
0.7620 
0.6648 

O.Ke6 
0.5864 
0.7537 
0.7299 
0.6685 
0.7326 
0.7236 
0.7418 
a5974 
0.6720 
a6855 
0.7882 
0.7882 
OJOO^ 
0.7336 
0.6471 
0.6080 
0.6079 
0.7166 
0.7414 
0.6060 


0.5600 
0.7599 
0.6236 
0.6862 
0.6811 
0.6276 
0.7067 
0.6107 
0j6656 


0.5634 
0.6652 
0.6006 
0.6783 
0.7051 
0.7119 
0.6106 
0.7417 
0.5872 
0.7647 
0.7949 


Table  9.— Sole  Community  Hospital- 
Weather  Data 


NOAA 


eny/i 


Birmnghini,  AL 

(Munidpal  AJiporf)... 
BkminstHm,  AL  (CNy 

ono^.. 


HunlMBa.AL. 


r.AL- 
AnchoraQC,  AK„, 

,AK 

ir,AK. 
B«(wlil8nd,AK. 


AMrag*  annual  days  ol 


Pradp^ 


1164 

115.0 
11&2 
122.4 
107J 
115.5 
224.7 
77.4 
67.2 
137.7 


Snow/ 

ioa 


0.6 

0.6 

14 

0.2 

0.2 

20.2 

154 

6.7 

12.3 

15.7 


Fog 


6.5 

■N/A 
19.8 
40.1 
21.8 
25.7 
154 
694 
72.9 
504 


Table  9.— Sole  Community  Hosi>ital- 
Weather  Data— Continued 


NOAA 


0^/! 


AK.. 


Big  Data.  AK- 
CoU  Bay.  AK„ 
Fairtaniis.  AK_ 
Q)*«M,AK. 
HonMT,  AK., 
JunMu.AK. 


Avaraga  annud  days  of 


Pndp^ 


King  Saknon,  AIC.„_. 
KodM^AK 

KotZStMM,  AK  »...„»», 

McGnrth.  AK 

Nonw,  AK  .....„.,.»..„w 
St  Paul  Mand.  AlC. 

Takaatna.  AK 

Vahta,  AK 


Yakuial.  AK 

nagatalT,  AZ 

PHoanh.  AZ 

Tucaon.  AZ 

wmalow.  AZ 

Yuma.  AZ 

Foft  Sfnitti;  AR  »».....m«. 

Ut8a  Rock.  AR 

North  UMa  Rock.  AR. 

BiriiarsfiakI,  CA 

Biihop,  CA 

Bkio  Canyon.  CA 

Euraka.  CA 

CA.....r.7U!! 


Long  Baach.  CA 

LoaAngalaa.  CA  (CA 

kMamalional  Akport).. 
Loa  Angaiaa.  CA  (CA 

CMC  Cantat) 

Raddbv,CA 

Saoawanto.  CA 

SanOagcCA 

San  Fiandaoo.  CA  (CA 

InlainaUuiial  Aiiporl).. 
San  Ffandaco.  CA  (CA 

Mkaion  Ookiroa) 

Sania  Baitoafa.  CA. 

Santa  Mvla.  CA 

Stockton,  CA. 
Alamoaa.CO. 


Colora(toSpringa,CO. 

Oanwar.  CO 

Grand  .kMclion,  CO 

PuaUo.CO 


fttdgetwrt.  CT 

Hartlofd,  CT...„_„........__ 

WMwiington.  OE 

Waahington,  DC 

(National  Airport) 

WMWnglon.  DC  (Du8ea 

MsffMlionsI  Afeport)... 

ApalacWcola.  FL 

Oaytona  Baaich.  Fl 

Fort  Myara,  Fl , 

OakiaanBa.  Fl 

JackaowWa.  FL 

Kay  waaL  Fl 

MtamLFL 

Oilwido.  Fl 

Panaacola.  FL 

TaNhaaaaa.  Fl 

Tampa.  FL 

Varo  Baadt.  FL 

WaatPahnBaacKFL— 
Aihana.GA.. 
Atlanta.  GA.. 
GA. 


Cokai*ua.GA. 
Maedn.GA. 


GA. 


Hft>.HI. 


1074 

9T4 

22&1 

1064 

604 

145.3 

2204 

152.0 

193.7 

106.6 

1364 

126.4 

2066 

136.6 

1074 

2344 

61.4 

354 

5ao 

544 

17.0 

054 

1034 

106.6 

374 

304 

9a4 

1174 

45.0 

32.2 

35.7 

354 
744 
674 
42.5 

62.4 

67.7 

31.4 

46.1 

514 

67.7 

894 

884 

72.7 

694 

1164 

126.5 

1164 

111.4 

1154 
105.3 
1144 
1124 
116.4 
115.3 
1064 
129.1 
1154 
100.6 
1154 
1064 
1214 
1324 
109.9 
1144 

ioa7 

110.1 
110.1 
1104 
2764 


Snow/ 

tea 


Fog 


26.0 

16.7 

20.6 

21.4 

16.1 

20.4 

2644 

15.1 

^^5 

154 
204 
160 
184 
340 
564 
484 
22.1 

0.0 

04 

4.1 

0.0 

2.7 

2.0 

2.9 

04 

2.5 
30.9 

0.1 

0.1 

04 

04 

0.0 
1.5 
04 
04 

0.5 

0.0 
04 

ao 
ao 

11.7 
124 
174 

84 

0.5 

7.4 
124 

68 

4.7 

6.0 
0.0 
04 
04 
04 
04 
04 
0.0 
OjO 
0.1 
0.0 
0.0 
0.0 
0.0 
0.9 
0.0 
0.4 
04 
0.4 
0.1 

ao 


54 

94 

224 

16.5 

174 

9.0 

21.3 

334 

124 

18.4 

134 

214 

57.5 

44 

174 

404 

11.4 

14 

14 

4.3 

14 

15.1 

15.9 

234 

22.9 

04 

67.1 

sai 

39.7 
44.7 

38.7 

16.8 
12.5 
344 
244 

154 

>N/A 

193 

88.7 

43.0 

16i1 

21.1 

8.8 

64 

64 

29i5 

28.7 

34.6 

10.5 

30.6 
274 
264 
204 
3&6 
37.7 

14 

64 
27.0 
35.3 
504 
21.9 
148 

74 
364 
29.7 
26.1 
174 
244 
394 

0.0 


Table  9.— Sole  Community  Hospital- 
Weather  Data— ContimMd 


NOAA 


e«i^« 


ttilion 


Honolulu*  HI.. 
Kahuk4.HI„ 
Uhua.HI.. 

Boiaa,  ID 

Lawtaton,  IO___»_..... 

Pocatalo.  K) 

Cttteago.  H.  (O'Hwa 


Motna.!. 

Paoria.  IL..... 
Rockfofd.IL 
upnngnon,  IL... 
EvanawMa.  M.... 
Fort  Wayna.  IN. 
monnapoia.  in 

So  Band.  IN 

DaaMokwa.lA. 

OabuvMilA 

Skxai  Oiy.  lA.:.. 

Walartoo.  lA 

Conconta.KS.. 
Dodga  Oiy.  KS. 
Goodtand.KS 

Topaka.  KS 

Wichita,  KS 

Jackaon.  KY 

Laxtngton.  KY ............ 

LouiBwMa,KY 

Paduca^  KY 

Baton  Rouga,  LA 

Laka  Chartaa,  LA 

Naw  Oriaans.  LA. 

Stvevaport,  LA 

CartxMj,  ME 

Portland,  ME 

BaMmoia,  MO 

Boston.  MA „ 

MHton.  MA  (Bkw  HV 


Wbraaster,  MA 

Alpena,  Ml „.., 

DetroiL  Ml  (Metro 

Airport) 

FlnLMI 

Grand  Rapida.  Mt. 

Houghton  Laka,  Ml. 

Lanairfg;  Ml 

Marquette  Co.  Airport 

Ml- 

luaki. 
SauR  Ola  MXa,  Ml- 

MamaioNat  Fala.  MN. 
MInnaapoKa-St  Paul, 


Sahit  CkMd,  MN.. 

Jackaon,  MS 

Ma«kSan,MS 

TupalQ,MS. 


Average  annual  days  of 


laSort 


MOl 


Kanaaa  CRy,  MO 

(Intamalional  Airport). 
Kanaaa  City,  MO 

(Downtown  Airport).-. 

StLouia.MO 

Sprtngfiald,  MO .«—..-« 

OWnga.  MT 

QIaagow,  MT ,.___—._.. 
Faa^MT. 

MT. 


99.9 

97.4 
201  .S 

90.7 
102.9 

06.0 

1264 

113.4 

1134 

11&8 

113.4 

115.2 

131.0 

1244 

143.6 

106.5 

116.1 

98.4 

100.8 

86.3 

78.0 

76.5 

96.0 

65.7 

138.4 

1294 

1234 

106.6 

108.5 

1004 

113.9 

064 

160.1 

127.9 

1124 

126.1 

1334 
1304 
147.0 

135.1 
133.4 
1444 
143.0 
140.4 

tS9.1 
144.0 
166.8 
134.0 
131.1 

1144 
1174 
1064 
106.9 
106.1 
103.3 
110.4 

1044 

06.0 
110.5 
1074 

954 

89.5 
1604 

66.4 
131.1 

90.5 
123.3 

66.4 

01.7 


Snow/ 

toe 


04 
0.0 
04 
74 

5.4 
14.4 

12.0 

0.6 

64 

114 

74 

44 

10.0 

74 

23.1 

10.4 

13.9 

104 

104 

7.5 

63 

114 

69 

44 

7.1 

5.4 

44 

4.6 

0.1 

0.1 

0.1 

04 

294 

174 

64 

10.6 

15.4 
174 
25.9 

T3.4 
14.4 
23.3 
2S.4 
-16.0 


Fog 


04 

04 

04 

194 

21.1 

164 

14.4 
17.7 
214 
22.3 
174 
134 
19.4 
204 
23.1 
17.4 
26.1 
16.7 
26.4 
164 
23.5 
274 
14.4 
164 

«^4 

16.1 
64 
17.4 
394 
464 
260 
144 
»• 
48.6 
25.8 

aa 

•N/A 


274 

20.4 
164 
254 
28.9 
21.1 


484 

294 

31.1 

22.5 

37.0 

434 

21.7 

53.1 

18.9 

154 

144 

104 

144 

32.3 

144 

194 

0.3 

22.6 

0.4 

267 

14 

161 

" 

224 

7.1 

19.9 

64 

10.7 

64 

114 

5.4 

204 

165 

17.7 

64 

13.1 

19.5 

13.0 

14.1 

6.0 

21.7 

3^9 

12.1 

10.7 

15.6 

27.0 

6.4 

17.4 

67 

114 
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Table  9.— Sole  Cot««4UNiTY  Hospital- 
Weather  DATAr-Continued 


NOAA  weather  statk>n 
city/ stale 


Norlolk,  NE 

North  Ptatte,  NE 

Omaha.  NE  (Eppley 

AirtiefcJ) 

Omaha.  NE  (North) 

ScoltsttuH.  NE 

Valentine.  NE 

Elko.  NV 

Ely.  NV 

Las  Vegas.  NV 

RofX),  NV 

Winnemucca,  NV 

Cooayd.  NH 

Gorham.  NH  (Mt 

Waahington 

Otnervatory) 

Atlantic  City.  NJ 

(PofTwna) »_— 

Atlantk:  City.  NJ  (State 

Marina) _. 

Newark.  NJ 

Albuquerque,  NM 

Clayton,  NM 

Ros«>rell.  NM 

Allwny,  NY 

Binghamton,  NY 

BuHak).  NY 

l8lip.NY 

New  York  City.  NY 

(Central  Park) „ 

New  York  City.  NY 

(JFK  Intemalwnal 

Airport) — 

New  York  City,  NY 

'    (LaGuardia  FiekJ) 

Rochester,  NY 

Syracuse,  NY 

Ashevtile.  NC 

Cape  Hatteras,  NC 

Charlotte,  NC 

GreenstKXO,  NC 

Raleigh,  NC 

Wilmington,  NC 

Bismark,  ND 

Fargo,  ND 

Williston,  ND 

Akron,  OH 

CiTKinnati,  OH  (Greater 

CiTKinnati  Airport) 

Cleveland,  OH 

Cohjmtxja,  OH 

Dayton.  OH 

Mansfield.  OH 

Toledo,  OH 

Yourtgatown,  OH 

Oklahoma  Oty.  OK 

Tulsa.  OK ™ 

Astoria.  OR 

Eugene,  OR - 

Medlord.  OR 

f>endleton,  OR - 

Portland.  OR 

Salem,  OR 

Sextort,  SumnM,  OR 

AMentowrt,  PA 

Awaea,  WAaa-Barra, 

Scr anion,  PA ..- 

Erie.  PA 

Hanistxvg,  PA 

r^MMOIpnlK,  r A ............ 

Plttaburgh.  PA  (QrMtor 

PtttsbuTQh  AlfpOfQ.»... 

wmamipon,  rA »......»». 

San  Jum\,  PR 

Blocfc  Island.  Rl 

Provictonoo.  Rl«.^.— .».— 


Average  annual  days  off 


^  „  nil, I 

irecipr 
lalkx) 


904 
63.7 

98.1 
1004 
86.1 
62.7 
764 
734 
26.3 
50.8 
66.9 
1244 


2094 

1114 

110.4 

1214 

60.7 

664 

55.0 

134.1 

1614 

168.4 

1164 

1204 

1174 

1184 

1574 

169.7 

123.1 

1194 

1104 

1154 

1104 

1164 

96.3 

99.4 

92.5 

1534 

128.4 
1554 
1364 
1314 
141.6 
1364 
159.9 
814 
69.5 
192.3 
1384 
1014 
99.1 
152.4 
147.1 
128.4 
1244 

1364 
1644 
124.1 
116.4 

1534 
1404 
1954 
110.1 
1234 


Snow/ 

tea 


0.9 
9.1 

9.5 

94 

13.1 

104 

145 

164 

0.4 

84 

67 

17.7 


69.0 

44 

«N/A 

7.3 

44 

7.7 

4.6 

154 

23.7 

26.6 

60 

60 


69 

64 
27.4 
334 

4.5 

0.6 

1.7 

24 

2.3 

0.6 

124 

114 

12.5 

154 

74 

184 

94 

84 

14.4 

114 

184 

3.1 

3.5 

14 

^1 

4.6 

6.1 

24 

2.1 

274 

94 

iai 

264 
8.4 
54 

134 

124 

04 

6.4 

104 


Fog 


13.7 
18.4 

155 

164 

104 

5.4 

5.6 

2.4 

0.7 

74 

4.5 

49.6 


3141 

43.7 

■N/A 
174 
5.6 
104 
164 
22.1 
52.5 
18.4 
36.8 

04 

30.6 

234 

12.4 

65 

78.9 
154 
26.3 
32.6 
344 
24.5 
114 
12.5 
9.5 
26.1 

24.4 
12.5 
164 
224 
29.4 
174 
264 
19.4 
104 
414 
50.5 
49.7 
304 
33.5 
37.S 
1504 
284 

22.7 
134 
167 
224 

174 
374 
04 
784 
244 


Table  9.— Sole  Community  Hospital- 
Weather  Data— Continued 


NOAA  weather  statkjn 
dty/atate 


Otarleaton,  SC 

Cokjmbia,  SC 

Graenvlle  tSpartanburg. 

SC 

Aberdeen,  SD 

Huron,  SO 

Rapkl  City.  SO 

Skxjx  Falla,  SD 

Brlaton,  Johnson  Qty, 

Kingaport,  TN __. 

Chattanisoga.  TN -.. 

KnoKvUle.  TN 

Memphis,  TN 

Nashville,  TN 

OakRklge,  TN 

Abilene.  TX 

AmarHto,  TX 

Austin,  TX 

Browrtsville,  TX 

Corpus  Christ!,  TX 

Dallas-Fort  Worth,  TX ... 

Del  Rio,  TX 

El  Paao.  TX 

Galvaaton,  TX 

Houstor^  TX. 

Lubbock.  TX 

MktendOdaaaa,  TX 

Port  Arthur,  TX „ 

San  Angak),  TX 

San  Antonio,  TX..- -.. 

Victoria.  TX „ 

Waco.  TX 

Wfchita  FaMa,  TX 

MiHord,  UT 

Salt  Lake  City,  UT 

Burlingtort,  VT 

Lynchburg,  VA 

Norfolk,  VA „ 

Richmond,  VA 

Roarxjke,  VA - 

Olympia,  WA 

OuMlayute  Airport.  WA.. 
Seattle.  WA  (Seattle- 

Tacoma  Airport) 

Seattle,  WA  (UrtMn 

Onatotogy  Station).. 

Spokane.  WA 

Stampede  Pasa,  WA._. 

Yakima.  WA 

Berkley.  WV 

Charieston.  WV 

Elkina.WV. _.. 

Huntington,  WV 

Graan  Bay,  Wt 

La  Croaaa,  Wl 

Madten,  Wt 

Mitwaukee.  Wl 

Caapar,  WY 

Cheyanna,WY 

Lander,  WY 

Shartdan,WY 


Average  annual  daya  of 


Precipe 


112.4 
1064 

116.7 
86.7 
92.4 
954 
964 


Snow/ 

tea 


04 
0.5 

14 
11.4 
124 
12.4 
11.1 


Fog 


26.0 

27.3 

34.0 
164 
144 
164 

214 


1324 

60 

44.0 

119.7 

14 

34.1 

1264 

34 

314 

105.9 

14 

10.4 

1164 

3.7 

17.4 

1274 

3.4 

33.7 

65.9 

14 

74 

69.5 

4.9 

26.7 

634 

0.4 

23.1 

724 

04 

274 

764 

0.1 

29.1 

774 

14 

114 

614 

0.3 

U.5 

48.1 

14 

24 

95.9 

0.5 

>N/A 

104.5 

04 

31.7 

62.5 

3.4 

174 

514 

14 

154 

104.1 

0.1 

38.8 

56.3 

14 

7.4 

814 

04 

22.0 

89.0 

0.1 

40.3 

77.7 

04 

134 

704 

24 

124 

674 

154 

6.7 

90.4 

164 

114 

1534 

22.1 

154 

116.7- 

5.4 

39.0 

1144 

2.1 

204 

1124 

3.0 

27.6 

1164 

6.5 

23.7 

162.7 

5.4 

904 

2104 

4.7 

524 

1554 

44 

434 

1514 

2.4 

■N/A 

1134 

174 

46.7 

2014 

654 

2524 

68.9 

61 

184 

1564 

19.7 

48.4 

1504 

104 

102.7 

1704 

244 

62.8 

1304 

64 

624 

120.7 

14.7 

24.5 

110.4 

1^7 

104 

1164 

12.9 

22.1 

1294 

134 

264 

05.1 

24.7 

94 

96.5 

167 

234 

71.7 

244 

4.0 

106.7 

23.4 

5.7 

'  N/A  maana  not 


Appendix  A— Regulatory  Impact 
Analyrio 

/.  Introduction 

Executive  Order  (E.O.)  12291  requim  lu  to 
prapara  and  publiali  a  regulatory  impact 
analysia  for  any  final  rule  that  meets  one  of 
the  EO.  12291  criteria  for  a  '^ajor  rule:"  that 
is,  a  rule  that  will  be  likely  to  result  in— 


•  An  aimual  effect  on  the  economy  of  tlOO 
miUion  or  morr, 

•  A  ma|or  increase  In  costs  or  prices  for 
consimiert.  individual  industries.  Federal. 
State,  or  local  government  agenciea,  or 
geographic  regions;  or 

•  A  signincant  adverse  effect  on 
competition,  employment,  investmenU 
productivity,  ip.iovation,  or  on  the  ability  of 
United  States-based  eaterpribes  to  compete 
nvith  foreign-baaed  enterprises  in  domestic  or 
export  markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory  Flexibility  Act 
(RFA]  (5  U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  final  rule  will  not 
have  a  aigniflcant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA  we  consider  all 
hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analyaia  for  any  final  rule  that  will  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural  hospitals. 
Such  an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain  rural 
coimties  adjacent  to  urban  areas  and 
hospitals  located  in  certain  New  England 
counties,  for  purpoaes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital  as  a 
hospiUl  with  fewer  than  50  beds  located 
outside  of  a  Metropolitan  Statistical  Area  or 
New  England  County  Metropolitan  Area. 
(Section  18a8(d)(8)(B)  of  the  Act  specifies  that 
hoapitals  located  in  certain  rural  counties 
adjacent  to  one  or  more  urban  areas  are 
deemed  to  be  located  in  an  adjacent  urban 
area.  We  have  identified  54  rural  hospitals, 
some  of  which  may  be  considered  small  that 
we  have  reclassified  as  urban  hospitals.  Also, 
section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  96-21) 
designated  hospitals  in  certain  New  England 
counties  as  belonging  to  the  adjacent  New 
England  Metropolitan  County.  Thus,  for 
purposes  of  the  prospective  payment  system, 
we  also  reclassified  these  hospitals  aa  urban 
hospitals.) 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will  affect 
both  a  substantial  number  of  small  rural 
hospitals  as  well  as  other  classes  of 
hospitals,  and  the  effects  on  some  may  ba 
significant  Therefore,  the  diacussion  below, 
in  combination  with  the  rest  of  this  final  rule, 
constitutes  a  combined  regulatory  Impact 
analysis,  regulatory  fiexibility  analysis,  and 
rural  hospital  Impact  statement  In 
accordance  with  E.0. 12291,  the  RFA  and 
•action  1102(b)  of  the  Act 

Since  we  have  not  significantly  altered  our 
final  policy  from  the  proposed,  the  Impact  of 
this  final  rule  will  be  virtually  identical  to  the 
Impact  presented  In  our  Initial  analysis.  The 
only  differences  In  this  final  analysis  from  the 
initial  Impact  analysis  are  to  reflect  the 
availability  of  more  recent  data  since 
publication  of  the  proposed  rule  (including 
corracted  wage  survey  data),  and  the  receipt 
of  public  comments  directed  specifically  at 
the  Initial  Impact  analysis.  Thus,  the 
following  analysis  revises  those  portions  of 
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rural  boapitel  and  aak  eamman^  boapital  It 
the  saraa  aa  Ibe  Federal  fiacal  year.  To 
detarmtea  the  effect  of  the  Ibial  poRcy 
ebangaa  on  thaae  hoapftab,  we  flnt 
conpand  pajiuaut  amonnte  baaed  oo  the 
bospital-aiiadfic  rataa.(aaing  the  bi^ier  of  the 
i^Miatod  FY  1082  and  FY  1867  bate  period 
ooeta)  to  the  total  protected  anurants  the 
boapital  will  reeaiva  baaed  on  the  final  FY 
MM  nattenal  atandardiaed  paymeni  ■■wnmt 
We  then  compared  the  ptujattad  aaKMnta  dH 
boqiital  ariU  raoafve  onder  die  FY  Iffn 
payment  alleraattae  diat  wilt  yield  die 
mgneal  aggregate  paywente  to  dw  profacted 
aaooato  the  beapital  wiH  leoahra  ander  the 
peymoBt  alteraathre  that  wriO  yield  the 
bi^aat  aggregate  payments  using  paynwU 
nilaa  that  wera  oBsctive  April  1. 1980. 

Below,  we  show  percentagsa  for  aecb  af 
dto  diraa  paymant  ■ethodotogies  provided 
far  to  die  law.  baaed  on  FY  1901  payBMBt 
ndaa.  which  triO  produce  die  Mgiiest 
payment  far  eacb  of  die  Medicaie-dcpemteHt 
•bmO  rural  hoapRab  for  wbieb  we  have  coat 
raportdata. 

•  M  paicent  of  the  identifiable  Medicara- 
dependanl.  amaB  iwal  hospitala  wiU  be  paid 
a  heapital^paeifio  rate  fanacd  on  Uielr  FY 
18I2  coal  leportiag  period. 

•  ao  pereent  of  dte  hospttala  wiU  be  paid  a 
hoapital-apecific  rate  baeed  en  dieir  FY  n07 
eeet  reporting  period. 

•  SO  percent  of  the  hospitala  w<B  be  paid 
the  Federal  nabooal  paymeni  rata.  Tlda 
rapreaantoa  4  percentage  pofait  bicraasa  fai 
dm  percentage  of  faoapitals  peid  the  Federal 
lata  compared  to  dwee  paid  dM  Federal  rate 
andar  dto  pay  msid  rulea  aSactiva  for  aoat 
wportiag  parioda  baginntog  April  1. 190ft 

We  made  rimaar  detnrwinaHnns  far  oM 
aofecoaaBanity  boapltala  (intludiag  aole 
Goaaamity  boapltala  diat  are  also  ratal 
refanal  oaater^  ooacemiBg  aAicb  medwd  of 
payaeat  will  raaatt  to  die  Ugbeat  payna^ 
far  aacb  baapitaL  lMi«  «w  availaUa  coat 
report  data,  wa  dalatmined  iMt— 

•  34  percent  of  efi  sola  coaanaalty 
baapitala  will  bo  paid  a  hospital  apaeific  rate 
baaed  en  dieir  FY  1902  coat  reporting  periodi 

•  22  percent  of  aB  sola  rommnnity 
bospitala  aritt  be  paid  a  hospBat-spedfic  rate 
beaed  on  their  FY  1087  coat  reporting  pnioffc 
and 

•  43  paicent  WiH  be  paid  dm  Fedsral 
Mtienal  pajpnonl  sate.  Tbia  rqceaante  a  0 
penantaga  poiat  increase  to  tba  parcam^a 
of  boapltala  paid  dw  Federal  rate  canvaied 
to  dtoae  paid  dm  Paderal  rate  wter  dw 
payawat  rales  afhcthre  for  eoat  reporting 
perfoda  begtoning  April  t.  1900L 

/v.  Offiet  far  Phyfieian  Aashkml  Serrtcm 

Aa  discuesed  ia  section  VLF.  of  the 
preamble,  section  9338(d)  of  Public  Law  90- 
SOO  allows  the  Secretaqr  to  radaoe  Ibe 
amount  of  Medicare  payments  mode  to 
hospiteb  to  (nder  to  eliminate  estiamted 
ibipUcate  paymante  aUrflwteMe  to  physician 
assistant  services  described  to  section 
ia61(B)(2MK)(i)ofdieAct 

to  die  proposed  rule,  we  propoaed  to 
amaad  dw  ragalatlaaa  at  f  4U.ue  to  pneMa 
foran  ofbal  toDBCpapaaentefarMOpaaasal 
of  dm  wsinaihli  cbanpsa  altiliatalda  toaiy 
Ihriijil  r   I  iiihl  III 


hospital  aobfart  to  dto  prospective  peyment 
system,  to  thia  final  rate,  we  are  amending 
the  regulations  to  provide  for  an  offset  only 
for  services  performed  by  e  physician 
assistant  who  la  paid  1^  dm  basjyjtal 

We  ealidpate  that  Miia  offset  Witt  ssaalt  to 
the  following  ssvfnga; 

Table  S.— Projected  Afettcan  savings— 
offset  for  pl^sician  asaiatamt  aenioet  * 


Fiscal  yeerlSOl- 
Ffaeal  year  1012.. 
Fiacal  year  1903„ 
Fiscal  year  1904.. 
Fiscal  year  1995. 


10 

tio 
tio 
tio 
tio 
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V.  Quaetitativa  Impact  Analyaia  afdte  Knot 
Policy  Cbangm  on  Prospective  Paymatt 
Hoepitah 

A.  Baste  and  Methodology  of  Eatiautea 

The  data  asad  to  developing  the  foltoarfi^ 
quanUlalfve  aaalysia  of  changea  to  paymanta. 
praaentad  to  TaUa  n  below,  era  taken  fcaaa 
FY  1980  baling  data  and  hoMUl-spaclfie 
data  for  FY  1907  and  FY  1088.  Aa  to  pravioaa 
analyses,  we  propoee  to  compare  the  effscte 
of  diangea  being  fanplementsd  to  Ibia 
document  for  FY  1991  to  our  estimate  of  Ifce 
payment  emounto  to  effect  for  FY  lOOOi. 

to  addition,  wa  have  treated  attbaapMala  to 
our  data  base  es  if  they  have  ( 
periods  that  coincide  with  the  1 
yaat.  fly  aatabttsbing  die  same  eoal  reporttog 
period  for  all  boapilals.  we  cea  abow  dke 
cHeet  afpdiGy  dtaagea  on  payawata  far 
oomparaUa  12-nMiitfa  parioda.  Moiaovai;  oar 
analyiis  doea  aol  take  into  accouataay 
bduvienlcbangsa  bospitala  may  adapt  to 
raapanaa  to  tba  final  polkp  cfaaagaa  bdag  aat 
tastbtoddsdoimasnl. 

Ibe  lablea  aad  dm  discoseioB  diat  fellow 
lefect  oar  beat  aflort  to  identify  and  qaaatfl^ 
the  affapta  tf  tiha  fiaal  changea  beb«  eat  fartb 
to  diia  daeunwat  R  ahouU  be  noted, 
boawvet;  tbet  aa  a  nault  of  gape  to  our  data* 
we  are  unable  to  quantify  aoam  of  the  eSacto 
of  lUs  fiaal  rale.  Also,  wa  coidd  aal  attttea  al 
dM  hoapftali  to  dte  DRG  recaMiKation  or 
oodier  (fata  seta  far  modeling  the  toipaet 
analyaia  bacauae  to  soma  cases  dm  boapital- 
specific  data  neeeaaary  for  constrncdBg  oar 
iaspact  model  waramissiiig.  Data  an  boapital 
bad  aixe  aad  type  alcontel  wen  dm  date 
elensntaawat  bataendy  miaaii^  The  abaant 
data  preeented  aa  fcam  property  rlnssHy  tog 
aad  disphying  tbaea  bospitala  to  dm  to^aet 
aaalysia.  The  miasiag  data,  however,  did  aot 
presenl  as  from  oaing  dm  disdiargea  from 
thaae  boapftals  to  ncalibrating  dw  ORG 
weigbto  or  calcalatii«  die  find  aadiar 
peyamatadmt  an  toclndad  to  dm  fiaal 
columB  of  Tabte  n  showing  the  eoasUaad 
electa  af  att  impiaBanted  cbaagea. 

Oar  abONy  to  qaantify  die  impacto  of  the 
ImpieBwafad  cbangea  has  been  made  wore 
problematic  dito  jwar  by  the  need  to  account 
far  the  expMMiad  topatient  hospital  banafita 
avattaUa  wider  tha  Medicare  Cataattepbic 
r  Act  that  an  reflected  to  dn  FY 
rdate  fardiscfaaigia  ooeaaiiVaB 
tl.nOftStooadMi 
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benefits  were  repealed  effective  for 
discharges  occurring  on  or  after  January  1, 
1990.  we  have  removed  an  estimate  of  the 
additional  outlier  payments  attributable  to 
the  catastrophic  benefits  from  our  baseline 
data  before  analyzing  the  impact  of  the 
changes  being  impleniented. 

The  following  analysis  examines 
separately  the  elimination  of  the  regional 
floor  and  the  rebasing  and  revising  of  the 
hospital  market  basloet  wage  index  changes, 
and  DRG  redassification  and  recalibration. 
Tliat  is,  all  variables  except  diose  associated 
with  the  provision  under  examination  were 
held  constant  so  as  to  display  the  effects  of 
each  provision  compared  to  the  baseline  (FY 
1989)  provisions.  In  the  last  column  (column 
V),  we  present  the  combined  effect  of  all 
changes  being  implemented  in  this  rule.  That 
ia,  column  V  displays  the  combined  effecte  of 
the  previous  four  columns  as  well  as  the  FY 
1001  update  factor  and  the  updating  of  the 
oudier  payment  thresholds.  As  such,  this  last 
column  is  the  only  one  in  which  the  effects  of 
all  the  quantifiable  payment  policy  changes 
on  simulated  FY  1991  payments  are  reflected. 

The  following  discussion  is  divided  into 
two  parts.  The  flrst  part  describes  the 
individual  effects  of  four  major  changes  being 
implemented  in  this  document:  elimination  of 
the  regional  floor,  the  rebasing  and  revising 
of  the  hospital  market  basket:  the  annual 
changes  to  the  DRG  dassification  system  and 
recalibration  of  the  DRG  wei^ta  required 
under  section  1886(dN4](C)  of  die  Act;  and 
replacement  of  the  current  wage  index  based 
on  1964  wage  data  with  a  wage  index  based 
on  1988  wage  data  discussed  to  section  I1I.C 
of  the  preamble.  Columns  I-IV  of  Table  II 


refled  die  quantitative  impact  of  each  change 

by  various  categories  of  hospitals.  The 
second  section  discusses  the  combined  effect 
of  all  provisions  being  implemented  in  this 
rule  and  references  column  V  of  Table  IL 
Comment  One  commenter  expressed 
coocem  about  the  impact  that  psychtatric 
residency  programs  would  experience  as  a 
result  of  HCFA's  proposal  to  replace  the  one 
day  counting  methodology  with  a  full  year 
counting  methodology  for  detennming  the 
number  of  FTE  totenia  and  residenU  in 
prospective  payment  hospital  inpatient 
settings  and  outpatiaat  departments,  to 
addition,  they  requeatad  a  more  detailed 
impact  analysis  indading  an  analysis  of  tha 
additional  administrative  cosU  assoctated 
with  the  increased  recordkeeping  that  tha  full 
year  counting  methodology  would  entaiL 

Response:  If  the  one  day  counting 
methodology  has  been  implemented  correctly 
by  hospitals,  the  difference  in  the  total 
number  of  FTEs  that  are  counted  based  on 
the  oneway  count  and  the  revised 
methodology  should  be  negligible.  Thus,  there 
will  be  virtually  no  inqmct  on  hospitals  to 
general.  Due  to  lack  of  data,  we  are  unable  to 
estimate  the  additional  administrative  costs 
associated  with  the  change  to  the  counting 
methodology.  However,  we  note  that  widi  the 
exception  of  documentation  supporting  the 
amoimt  of  time  residante  worked  to  either  a 
part  of  the  hospital  subject  to  the  prospective 
payment  system  or  to  an  outpatient 
department,  the  revised  methodology  does 
not  pose  additional  reporting  requirements  to 
tiiose  required  for  the  GME  count  Hospitals 
will  have  additional  time  to  make  diose 
admwistrative  changes  necessary  to  * 


dw 


aoooamiodate  this  new  coaaUag 
mediodology.  since  «w  are  datoylag 
Implementation  of  diis  provision  until  )dy  1. 

1991. 

Comment-  One  commenter  suggested  that 
we  had  incorrectly  asserted  that  the  impad 
for  the  proposed  revision  of  the  counting 
methodology  for  determining  die  awafaar  of 
FTE  totems  and  residanta  to  proapactfva 
poyment  hoapitai  topatient  settings  and 
outpatient  departments  for  purpoaas  of 
computing  the  IME  adjustment  ^ 
negligibte. 

Reaponae:  We  believe  diet  on  i 
impad  of  the  revision  to  die  method  of 
computing  the  FTE  count  for  pnipaan  of  Iba 
IME  adjustinent  vrill  be  negligibte.  lluwavar. 
diet  is  not  to  say  diet  indiviifaial  hoapitato 
may  not  be  disproportionately  affected 
because  of  inconsistendes  to  their 
implementation  of  the  one-day  count;  that  la. 
the  one-day  count  was  not  representative  of 
the  average  FTE  count  for  tha  hospital's  coot 
reporting  period. 

Comment  We  received  one  comment 
urging  that  the  impact  statement  analyn 
operating  margins  rather  dian  changes  to  the 
level  of  payment  resultii^  from  changes  to 
the  regulation. 

Response:  We  responded  pravionsly  to  a 
similar  comment  (M  FR  aesoa.  Saptambar  1. 
1980).  Because  it  is  antidpatad  dwt  dianges 
to  die  regulations  will  raanit  to  cbaagea  to 
hospital  behavior,  wa  do  not  believe  that  it  to 
possible  to  predid  with  any  degree  of 
accuracy  what  die  Impad  of  ragutotions  will 
be  on  operating  margins. 


JTABI^  II.-IMPACT  OF  THE  FINAL  CHANGES  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM  FOR  FY  1991 
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-OJ 

-IjO 
-0.9 
-OA 
-OA 
-1,2 

OJ 

ao 
ai 

-OjO 
-OS 


-0,2 

-0,7 
0.0 
0.0 

-1.0 
0.0 
M 
M 
0.0 
0,0 

ao 

-OJ 
-OS 

ao 

-0.7 
0.0 

ao 
ao 

0.0 
0.0 
04 

-a2 

-0,2 
-0.2 
-9t 

-ai 


&1 

9A 

t» 

7,5 
3j0 
6,3 
tA 
3.5 
4.3 
4.7 
2j0 

08 
64 

7je 
rt 

4.4 
04 
34 
44 
2.8 
-34 

54 

54 

S4 

•4 
64 
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TABtE  II.-IMPACT  OF  THE  FiNAL  CHANGES  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM  FOR  FY  1991 -Continued 


Numbarol 


200-2M 

300-390  8^ 

400+B«ls 

(MSBwk. 


50-99  8«te 

100-149  B«d>... 
150-199  Beds... 
200+  B«is 


Tmching  Statut 

Nom—chiiig 

R«wtenl/B«d  Ralio 
Lms  ttwn  0.25.. 


RMidam/Bed  RMo 
0.25  or  QraMr 


aaproportonam  Stmn  HotciU^  IDSH) 

No«vOSH 

UriMnOSH 

100  B«li  or  Mora 

fmtm  Than  100  Bad* 

Rural  OSH 


^°°^,«  Mora-fwt  Rural  Rafwral  Cwitora  or  Soto  Comnuntty 


^ry ■?*?■!'»  8«*»  "*  »*»i  R««enil  Certiiw 

"V  HOIIIIIMi „„ 

Soto  Communily  Ho^giWs.. 


R«l  Rotorral  Cmtora  and  Soto'comnwiii^  Hoapiiato"ar~ 

rWVlii  CWTt<fl  «-«««.....««.^„„ 

Utan  Tmamg  and  OSH 

Bo«i  TaactUng  and  OSH 

TaacNngonly " 

OSH  only . "^ — ;;;• 

NoritoacMiig  and  Non-OSH ""!!!"„  „ 

0»mSpadal  ~ ' 

Slalualnjnn 
SotoCommunNy 

Hoapitoto  (SCHs) „    _ 

Rural  Ratorrri  "  

Cantora  (RflCa)  _ 

Soto  ConvnunMy  A  

Rural  Ratorral 

Madfcara-Oapandani ." ." "ZZI 

Typa  of  Omianhip 
Vokmwy. 


Rurri 


Qovarnmai  il  •..— — «..-.«««.«.«..«.,^„.^,.  „„.... 

'ttaA-aia  UmaUon  m  Parcam  of  hiftaiienl  Daya 
V-2S  .-...._.........,_..„„.         _ 

25-50 „... 

50-65 7™" 

0*ar  65 


597 
642 
292 
2.513 
1,023 
812 
363 
147 
146 

4,356 
963 
227 

3.967 

1.149 
80 


80 

164 
48 

37 

609 

496 

620 

1,306 


382 

217 

27 
557 

3,050 

873 

1.532 

373 
^932 
1.695 

396 


Coll,  Labor 


ao 

0.0 
0.0 

0.3 
-0.1 
0.0 
0.2 
0.4 
0.7 

0.1 

0.1 

-0.3 

0.1 

-0.1 
0.0 

0.2 

0.2 
0.0 

0.9 

-0.1 
0.1 
0.1 
0.1 


0.0 

0.8 

0.5 
0.0 

0.0 
0.3 
0.1 

-0.2 
0.1 
0.0 
0.1 


Coltl.  Wage 

index 
changes* 


0.0 
0.1 
0.1 
-0.4 
-1.1 
-0.5 
-0.5 
-0.1 
-0.2 

0.0 

-0.4 

0.9 

-0.1 

0.1 
-0.5 

0.2 

0.1 
0.1 

0.1 

0.0 
0.0 
0.4 
0.1 


-0.3 

-0.4 

0.8 
-1.0 

0.0 

0.2 

-0.1 

-0.6 

-0.1 

0.2 

1.2 


Cdlll, 
Reclassifica- 
tion and 
recalibra- 
lion» 


-0.1 
0.1 
0.7 
-0.8 
-1.1 
-1.1 
-1.0 
-0.8 
-0.3 

-0.5 
0.2 

1.2 

-OJ 

0.5 
0.1 

-0.7 

-1.2 
-0.8 

-0.2 

0.8 

0.1 

-0.3 

-0.5 


-1.0 

-0.4 

-0.6 
-1.2 

0.0 

-0.4 

0.1 

1.3 

0.1 

-0.4 

-0.7 


CollV, 
Elimination  of 
regional  floor 


-0.2 
-0.2 
-0.2 
-0.2 
-0.1 
-0.2 
-0.2 
-0.2 
-0.2 

-0.2 
-0.3 
-0.3 

-0.3 

-0.2 
0.0 

0.0 

0.0 
-0.1 

0.0 

-0.2 
-0.3 
-0.1 
-0.2 


-0.1 

-0.2 

-02 
-0.1 

-0.3 

0.0 

-0.1 

-0.1 
-0.2 
-0.2 
-0.1 


ColV.AI 
changes* 


5.1 
5.3 
SJ 
4.0 
2.7 
3.3 
3.7 
4.6 
5.2 

4.7 

4.9 

6.9 

4.7 

5.7 
4.9 

4.7 

4.1 
4.3 

6.0 

5.8 
5.1 
5.4 
4.8 


3.7 
5.0 

5.4 

2.9 


5.1 
5.3 
5.3 

5.8 
5.1 

4a 

U 


"-rti^S^SftSjSSI^'llSS^  as  the  effect,  of  updating  the  FY  1« 

(adora  wa  «■  twrntrnkHTtn^mr^^,  .V I  ■    TT^  >o«w(0M3)(BMi)  01  the  Act  For  the  comparative  effects  of  uodabna  tha  FY 


'^.22LS2^'^'^SS?XSrS2^,J^^^  «  based  entirely  on  1984  hourly  wage 

1990  standardized  payment  amounts  l)y  the 
•^,.^,.-.-— J •" "rtiniato Of  ouOiar payments rt^rd^^T^S^stTttSTsTSSSi 2-^^  '^  ^^5!?'^'°  "*  document.  Also.  FY  1990  baseline 

Kf??s:is?srto^s2sr "  •^^^^'^^^^^- --^^^^"^^^  s,^ 

R  InAvidual  EffecU  (,hat  j,,  hcpiial  market  basket)  in  developing  .  We  wll  modify  certain  variables  used  a. 

t.  Change  in  the  Labcr/Nonlabor  Shares  of  the  FY  1991  update  factor  for  the  prospective  the  priceTro"e.  for  some  ofTe«»f 

^e  Hospjta  Market  Basket  Column  1  show.  payment  rates.  The  market  basket  willbe  categories 

the  effect  of  the  change.in  the  Ubor/nonlabor  revised  as  follows:  in  mnn«.fi™  wja  a       k    •       r.u 
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related  share  of  the  ataadardiMd  anMMnte. 
Based  on  the  coat  wei^U  described  in  Table 
2  of  section  IV  of  the  addendum  to  this  rale, 
the  labor-related  share  that  is  aubiect  to 
hospital  wage  index  adjustments  (based  on 
wages  and  salaries,  employee  benefits, 
professional  fees,  business  services, 
computer  and  data  processing  blood  aervicea. 
postage  and  all  other  labor-intensive 
services)  is  71.40  percent  and  the  nonlabor- 
relaled  share  is  28.60  percent.  Previously,  the 
labor  share  was  74.3fl  percent  and  the 
nonlabor  share  was  25.61  percent 

We  have  recomputed  the  standardized 
amounts  based  on  the  revised  labor  market 
share.  Nationally,  the  labor  share  change  has 
no  effect  on  aggregate  payments.  Large  urban 
areas,  which  tend  to  have  a  wage  index  value 
greater  than  1.0,  will  experience  a  0.2  percent 
reduction  in  paymenta.  Both  other  urban 
hospitals  and  rural  hospitals  will  experience 
increases  of  OJ  percent  respectively. 

The  effect  on  hospitals  in  different  urban 
areas  varies  from  a  1.2  percent  increase  in 
paymenta  for  hoapitala  in  the  urban  areas  of 
Puerto  Rico  to  a  0.6  percent  reduction  in 
payments  for  hospitals  in  the  urban  areas  of 
the  middle  Atlantic  census  division.  This  0.6 
percent  reduction  represents  the  largest 
decrease  across  all  hospital  categories.  The 
labor  share  change  will  increase  payments  in 
seven  of  the  ten  urban  census  divisions,  and 
decrease  payments  in  three  census  divisions. 

The  effect  of  the  labor  share  change  on 
rural  hospitals  ranges  from  a  2J0  percent 
increase  for  hospitals  in  Puerto  Rico  to  a  0.2 
percent  reduction  in  payments  for  hospitals 
In  the  Pacific  census  division.  The  2.0  percent 
increase  in  payments  to  Puerto  Rico  rural 
hospitals  represents  the  largest  increase 
across  all  hospital  categories.  Nine  of  the  ten 
rural  census  divisions  will  experience  an 
increase  in  payments.  Among  rural  hospitals, 
the  increase  in  payments  is  concentrated  in 
the  larger  bed  size  categories  and  among 
rural  referral  centers. 

2.  IVo^e  Index.  Cohimn  D  of  Table  n 
displays  the  estimated  effects  of  changes  to 
the  wage  index  beii^  implemented  in  this 
final  rule.  As  discussed  in  section  IV.B  of  this 
preamble,  section  1888(d)(3)(E)  of  the  Act  (as 
amended  by  section  e003(h)(6)  of  Pub.  L 101- 
239)  requires  that  wage  indexes  be  updated 
not  later  than  October  1, 1990  and  annually 
beginning  October  1, 1993. 

Therefore,  we  will  base  the  FY  1991  wage 
index  entirely  on  the  1988  wage  survey 
described  under  section  IV.B  of  this 
preamble.  This  wage  index  will  reflect  total 
hospital  salaries  and  hours,  excluding 
salaries  and  hours  associated  widi  skilled 
nursing  facility  or  other  nonhospital  cost 
centers,  and  including  home  office  salaries 
and  hours,  and  fringe  benefits  for  all  included 
salaries.  The  exclusion  of  nonhospital  costs 
and  the  inclusion  of  home  office  costs  and 
fringe  benefits  represents  a  change  from  the 
FY  1900  hospital  wage  index. 

Since  wide  swings  were  noted  for  some 
geographical  areas  between  the  current  and 
the  final  area  wage  indexes,  we  will 
implement  a  1-year  phase-in  of  the  updated 
wage  index  for  FY  1991  by  limiting  the 
percentage  change  in  the  final  wage  index 
compared  to  the  current  wage  index.  As  of 
FY  1992,  the  actual  area  wage  index  vahie 


will  be  ined.  At  disoiased  in  aection  tVXti 
this  preamble,  the  phaae-in  provides  that  the 
effect  of  the  change  from  the  cvrent  wage 
index  to  the  final  wage  Index  wtt  be 
mitigated  by  a  ionnula  which  uses  a  MO 
percent  duinge  as  tha  base  and  adds  SO 
percent  of  the  remaining  difference  between 
the  actual  impact  of  the  w«ge  faidex  and  Ae 
8.00  percent  threshold  to  obtain  the  area 
wage  index  values  for  the  affected  areas. 

Nationally,  as  a  result  of  budget  neutrality, 
the  wage  index  change  has  no  measurable 
effect  on  aggregate  program  payments. 
Ovwall.  payments  to  large  urban  hoapitals 
will  increaae  by  04  percent.  PaymenU  to 
other  urban  hospitals  and  to  rural  hospitals 
will  decraase  by  0.3  percent  and  0.4  percent 
respectively. 

The  effect  on  hospiUls  in  geographical 
areas  varies  from  an  average  5.4  percent 
increase  in  payments  for  hospitals  in  the 
urban  areas  of  the  New  England  census 
division  to  a  4.2  percent  reduction  in 
payments  for  hospitals  in  the  urban  areas  of 
Puerto  Rico.  The  5.4  percent  increase  in 
payments  to  New  England  urban  hospitals 
represents  the  largest  increase  across  all 
hospital  categories.  Seven  of  the  ten  urban 
census  regions  will  experience  reductions  in 
payments. 

The  range  for  rural  hospitals  is  from  a  3.7 
percent  increase  for  hospitals  located  in  the 
New  England  census  division  to  a  8.9  percent 
reduction  In  payments  for  hospitals  located  in 
the  Puerto  Rico  census  division.  The  8.9 
percent  reduction  in  payments  to  Puerto  Rico 
rural  hospitals  represents  the  largest 
percentage  reduction  across  all  hospital 
categories.  S3x  of  the  ten  rural  census 
divisions  will  experience  reductions  in 
payment 

All  rural  hospitals  as  categorized  by  bed 
size  will  experience  reductions  in  payments. 
These  reductions  range  from  11  percent  (0-49 
beds)  to  0.1  percent  (150-200  beds).  Two  rural 
hospital  bed  size  categories  will  experience 
0.5  percent  reductions  in  payments:  50  to  99 
beds  and  100-149  beds. 

The  effect  on  hospitals  categorized  by  type 
of  ownership  varies  from  a  0.1  percent 
reduction  in  payments  for  government  owned 
hospitals  to  a  0.2  percent  increase  in 
payments  for  proprietary  hospitals. 

The  range  for  the  effect  of  the  wage  index 
change  on  hospitals  categorized  by  Medicare 
utilization  as  a  percent  of  inpatient  days  is 
from  a  0.6  percent  reduction  in  payments  for 
hospitals  with  Medicare  utilization  of  0-25 
percent  to  a  1.2  percent  increase  in  payments 
for  hospitals  with  Medicare  utilization  of  over 
65  percent 

Rural  hospitals  subject  to  special  payment 
provisions  will  experience  reductions  In 
payment  ranging  from  OJ  percent  (sole 
community  hospitals)  to  1.0  percent 
(Medicare-dependent  hospitals).  The  only 
exception  to  these  reductions  is  those  rural 
hospitals  classified  as  both  a  solely 
community  hospital  and  rural  referral  center. 
These  hospitals  will  experience  an  0.8 
percent  increase  in  payments. 

3.  Revising  the  DRC  Classification  System 
ondRecalibrationoftheDRG  Weights.  In 
Column  III.  we  present  the  combined  effects 
of  revising  the  current  DRC  definitions  and 
recalibrating  the  weighte  to  reflect  changes  in 


treatment  patterns,  teduiologjr  and  any  otiMr 

factors  that  may  change  the  relativa  use  of 
hospital  resources  as  required  each  year  by 
section  188e(dH4KC)  of  the  Act  Theaa 
changes  are  described  in  section  QU  of  the 
preamble  to  tiiis  final  rale.  In  the  following 
analysis,  we  compared  estimated  FY  IflBl 
hospital  payments  using  aa  estimate  of  eadi 
hospital's  case-mix  index  based  on  the  final 
FY  1991  DRC  classifications  and  weighting 
facton  to  FY  1991  simulated  payments  using 
an  estimate  of  each  hospital's  casa-mix  index 
based  on  the  implemented  ORG 
classifications  and  recalibrated  wei^ting 
factors. 

We  are  using  tha  same  basic  medwdology 
for  the  FY  1001  recalibration  aa  we  did  for  FY 
1990.  That  is,  we  will  racalibnta  the  weighU 
based  on  charge  data  for  Medicare 
discharges.  However,  w«  will  use  the  moat 
currant  drnrge  information  available,  whidi 
is  the  FY  1980  MEDPAR  file. 

Section  8003(b)  of  Pubbc  Law  101-238 
require*  that  reclaasiflcation  and 
recalibration  changes  beginnfaig  with  FY  1901 
be  made  in  a  manner  that  assures  that  the 
aggregate  payments  are  not  greater  or  lest 
than  the  aggregate  payments  that  wiM  have 
been  made  without  the  changes.  Nationally, 
as  a  result  of  budget  neutrality.  Ae  DRC 
recalibration  change'  has  no  aggregate  effect 
on  program  payments.  Hie  changes  will 
increase  payments  to  large  urban  hospitals 
.  by  0.3  percent  have  no  measurable  effect  on 
payments  to  other  urban  hospitals,  and  will 
reduce  payments  to  rural  hospitals  by  0.8 
percent 

The  effect  on  hospitals  in  different 
geographic  areas  varies  fi'om  an  average  QA 
percent  increase  in  payments  for  hospitals  in 
the  urban  areas  of  the  Middle  Atlantic  census 
division  to  a  0.2  percent  reduction  in 
payments  for  hospitals  in  the  urban  areas  of 
the  New  England,  South  Atlantic,  Mountain, 
and  Pacific  census  divisions.  Five  of  the  ten 
urban  census  divisions  will  experience  an 
increase  in  payments. 

In  contrast  niral  hospitals  in  all  ten  census 
divisions  will  experience  reductions  in 
payment.  These  payment  reductions  range 
from  0.4  percent  in  the  Middle  Atlantic 
census  division  to  \2  percent  in  the  Puerto 
Rico  census  division. 

In  addition  to  rural  Puerto  Rico  hospiuls, 
rural  disproportionate  share  hospitals  with 
fewer  than  100  beds  that  are  not  classified  as 
rural  referral  centere  or  sole  community 
hospitals  and  Medicare-dependent  hospiUls 
will  have  a  1.2  percent  reduction  in 
payments.  These  are  the  largest  percentage 
decreases  in  payments  due  to  DRC 
recalibration  changes  across  all  hospital 
categories.  The  largest  increase  in  payments 
is  found  in  those  hospitals  categorized  as 
having  less  than  25  percent  Medicare 
utilization  as  a  percent  of  inpatient  days. 
These  hospitals  will  experience  a  \A  percent 
iPf^rga—  in  payments.  Major  teaching 
hospitals  will  experience  a  1.2  percent 
increase. 

Recalibration  tends  to  increase  payments 
to  larger  hospitals.  The  effect  on  urban 
hospitals  categorized  by  bed  size  varies  from 
an  average  0.7  percent  increase  in  payments 
to  hospitals  with  over  500  beds  to  a  0.8 
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percent  reduction  in  payinenta  to  hospitals 
with  (MM  beds. 

All  rural  hospiUls  categorized  by  bed  size 
will  experience  reductions  in  payments 
ranging  from  0.3  to  1.1  percent  The  1.1 
percent  reduction  in  payments  will  be 
experienced  by  hospiUls  whose  bed  sizes  are 
0-«  and  50-09  and  the  0.3  percent  reduction 
will  be  experienced  by  hospitals  wth  more 
than  200  beds. 

4.  Elimination  of  the  Regional  Floor. 
Column  IV  shows  the  effect  of  the  elimination 
of  the  regional  floor.  Section  4002(d)  of  Public 
Law  100-203  amended  section 
laaaCdXlMAKiii)  of  the  Act  to  establish  a 
"regional  floor"  for  the  prospective  payment 
rate  applicable  to  a  hospital  effective  for 
dischaiges  occurring  on  or  after  April  1. 1968 
■nd  before  October  1, 1990.  In  accordance 
with  this  section,  hospital  payments  have 
been  based  on  the  greater  of  the  national 
average  standardixed  amount  or  the  sum  of 
85  percent  of  the  national  average 
standardized  amount  and  15  percent  of  the 
average  standardixed  amount  for  the  Census 
region  in  which  diey  are  located.  Because  the 
•tatutory  authority  for  use  of  the  regional 
floor  expires  on  October  1,  I99a  we  wll 
discontinue  its  use  effective  with  dischaiges 
occurring  on  or  after  October  1,  I99a 

In  Fy  190a  the  regional  floor  is  applicable 
to  urban  hospitals  located  in  the  New 
England.  East  North  Central  and  East  South 
Central  census  divisions  and  to  rural 
hospitals  located  in  the  New  England.  Middle 
Atlantic,  and  East  North  Central  census 
divisions.  Therefore,  the  elimination  of  the 
regional  floor  will  have  an  impact  on  these 
geographic  areas  only. 

NationaUy.  the  elimination  of  tiie  regional 
floor  will  result  in  a  0.2  percent  reduction  in 
paymenU.  It  will  result  in  a  0.2  percent 
reduction  in  payments  to  large  urban  and 
other  urban  hospitals  and  rural  hospitals. 

The  effect  on  urban  hospitals  in  affected 
geographic  areas  varies'from  a  1.0  percent 
reduction  in  paymenU  to  hospitals  in  the 
urban  areas  of  the  East  North  Central  census 
division  to  a  0.7  percent  reduction  for  urban 
hospitals  in  the  New  England  census  division. 

The  range  for  affected  rural  hospitals  is 
from  a  0.9  percent  reduction  in  payments  to 
hospitals  in  the  rural  areas  of  the  New 
England  census  division  to  a  0.5  percent 
reduction  for  hospitals  in  the  Middle  Atlantic 
census  division. 

The  1.0  percent  reduction  in  payment  to 
hospitals  in  the  East  North  Central  urban 
census  division  represents  the  largest 
reduction  in  paymento  across  all  hospital 
categories. 

D.  Combined  EffecU.  Column  V  of  Table  0 
shows  tiie  FY  19B1  rates  that  incoiporate  the 


combined  effects  of  all  the  final  changes  we 
are  able  to  quantify.  In  addition  to  the 
changes  described  in  columns  I.  0.  m.  and  IV. 
column  V  shows  the  effecu  of  updating  the 
FY  1990  standardized  payment  amounts  by 
the  market  basket  increase  as  mandated  by 
section  18ae(b)(3)(B)(i)  of  the  Act.  The  maiket 
basket  increase  is  estimated  at  5.2  percent. 
Because  Column  V  combines  the  final  FY 
1991  payment  rates  and  all  other  final 
changes,  the  effects  displayed  also  include 
the  payment  offset  for  outlier  payments 
required  under  section  1886(d)(5)(A)  of  the 
Act  Section  1888(d)(3)(B)  of  the  Act  requires 
that  the  urban  and  rural  standardized 
amounto  be  separately  reduced  by  the 
proportion  ai  estimated  total  DRG  payments 
attributable  to  estimated  outlier  paymento  for 
hospitals  located  in  urban  areas  and  those 
located  in  rural  areas.  Section 
ia88(d)(9)(B)(iv)  of  the  Act  requires  that  the 
urban  and  rural  standardized  amounts  be 
reduced  by  the  proportion  of  estimated  total 
payments  made  to  hospitals  in  Puerto  Rico 
attributable  to  estimated  outlier  paymento. 

We  have  set  the  outlier  thresholds  so  as  to 
result  in  estimated  outiier  paymento  equal  to 
5.1  percent  of  total  prospective  paymento. 
The  model  that  we  use  to  determine  the 
outlier  thresholds  necessary  to  target  our 
desired  outlier  pool  for  FY  1991  employs  FY 
1989  charges.  We  are  adjusting  that  model  to 
take  into  account  the  effect  of  changes  in 
Medicare  coverage  for  inpatient  hospital 
services  during  FY  1989  that  resulted  Itom  the 
enachnent  of  the  Catasbophic  Coverage  Act 
of  1988  (Pub.  L 100-360).  These  catasbt)phic 
coverage  provisions  were  effective  with 
discharges  occurring  on  or  after  January  1. 
1989  (the  second  quarter  of  FY  1989)  and 
were  repealed  by  the  Medicare  Catastit)phic 
Coverage  Act  of  1989  (Pub.  L  101-234) 
effective  for  discharges  occurring  on  or  after 
January  1. 1990. 

Nationally,  the  effects  of  all  changes  we 
are  implementing  are  expected  to  result  in  a 
5.1  percent  payment  increase.  These  changes 
will  increase  payments  to  large  urban 
hqspitals  by  5.6  percent,  to  other  urban 
hospitals  by  5.0  percent  and  to  rural 
hospitals  by  4.0  percent  All  categories  of 
hospitals,  with  the  exception  of  rural 
hospitals  in  the  Puerto  Rico  census  division 
will  experience  increases  in  payments.  The 
percentage  increases  range  between  0.9  and 
0.8  percent 

The  effect  on  hospitals  in  different  urban 
areas  varies  from  an  average  9.8  percent 
increase  in  payments  for  hospitals  in  the 
urban  areas  of  the  New  England  census 
division  to  a  2.0  percent  increase  in  paymento 
for  hospitals  in  the  urban  areas  of  the  West 


North  Central  and  Puerto  Rico  census 
divisions.  The  9.8  percent  increase 
respresento  the  largest  increase  across  all 
hospital  categories  and  is  attiibutable  to  the 
wage  index  change. 

The  effect  of  all  changes  on  rural  hospitals 
varies  from  an  average  7.0  percent  increase 
for  hospitals  in  the  South  Atlantic  census 
division  to  hospitals  in  the  West  North 
Central  census  division  that  will  receive  an 
average  0.9  percent  increase  in  paymento. 
However,  rural  hospitals  in  Puerto  Rico  ivill 
experience  an  average  3.5  percent  reduction 
in  paymento.  This  3.5  percent  reduction 
represento  the  largest  reduction  across  all 
hospital  categories  and  is  largely  explained 
by  the  wage  index  change. 

Urban  hospitals  as  categorized  by  bed  size 
will  receive  increases  in  paymento  ranging 
horn  3.9  to  5.9  percent  The  increase  in 
paymento  to  rural  hospitals  as  categorized  by 
bed  size  will  range  from  2.7  to  5.2  percent  For 
both  urban  and  rural  hospitals  as  the  number 
of  beds  increase,  the  percentage  increase  in 
paymento  becomes  larger. 

The  increase  in  paymento  that  will  be 
experienced  by  hospitals  categorized  by  type 
of  ownership  is  near  the  national  average, 
ranging  fixim  a  5.1  percent  increase  in 
paymento  for  voluntary  hospitals  to  a  5.3 
percent  increase  in  payments  for  proprietary 
and  government  hospitals.  Hospitals 
categorized  as  other  special  status  rural  will 
receive  increases  in  paymento  below  the 
national  average  of  5.1  percent  »vith  the 
exception  of  those  rural  hospitals  categorized 
as  sole  community  and  rural  referral  center 
hospitals.  Those  hospitals  will  receive 
increases  in  payments  of  5.4  percent 

We  must  point  out  that  there  are 
interactions  that  result  from  the  combining  of 
the  various  separate  provisions  analyzed  in 
the  previous  columns  that  we  are  unable  to 
isolate.  Thus,  the  values  appearing  in  column 
V  do  not  represent  merely  the  additive  effects 
of  the  previous  columns  plus  the  update 
factors. 

Table  III  presents  the  projected  FY  1991 
average  payments  per  case  for  urban  and 
rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  U,  and 
compares  them  to  the  average  estimated  per 
case  payments  for  FY  1990.  As  such,  this 
table  presents  the  combined  effects  of  the 
implemented  changes  presented  in  Table  II  in 
terms  of  the  average  dollar  amounto  paid  per 
discharge.  That  is.  the  percentage  change  In 
average  paymento  horn  FY  1990  to  FY  1991 
equals  the  percentage  changes  shown  in  tiie 
last  column  of  Table  n. 


Tabi^  III-Comparision  of  Payment  Per  Case  (f=Y  1991  Compared  to  FY  1990) 


Ubanbyragion: 


SoUhAMamic 

East  North  C«iM„ 


5.546 

178 
475 
438 
534 


Col.  I:  Average 

FY  1990 
payment  per 


$4,964 

5,601 
S.942 
5.001 
5,320 


Col.  Ih  Average 

FY  1901 

payment  per 


$5,240 

e.147 
8.3S0 
8i378 
5^488 


Col.  Ill: 

Percentage 

cttange' 


5.1 

9.8 
6.9 
7.8 

ao 
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Table  IH.-Oomtarision  of  Payvekt  Per  Case  (FY  1991  Compared  to  FY  I990)-Contlnued 


East  Soulti  Central.. 
WastNorttiCamral. 
Wast  Scum  Canirg. 
Moiintabi.».».»..««.**.« 


Col.  I: 
FY  1980 


PuraloRioo 
Rural  by  fsgtoit 


NawEnaMnd- 

MUdtoAManlic. 
SouViAllanllc. 


East  North  Central. 
East  Souffi  CenM. 


West  Noift  CenMI 

Waal  8ou«i  OanWl 

Mourrtiin»... «.....«—««-.—«—««——*— 

Puerto  Rloo .-i -' -* 

Urg»  Mtwi  MM  (popiMlona  OMT 1  nMoit) - 
OMir  tftei  anas  (DODUlatlona  «Mi  1  adlonor 


UrtMn  hospitals 

0-06  beds 

100-190  bads. 


»0-200badB. 
300-990  beds. 


400-fbadB~ 
Rural  hoapilato.. 
0-40  bads. 


50-99  beds  — 
100-149  bads. 
150-100  beds. 
200+beds — 


ne^snt/bed  ratio  laaa  than  026.- 

Residant/bed  raio  0.25  or  graaiar- 

Diaproportionate  stwna  hospitals  (DSH): 

N004)SH 

UmanOSH: 


100  bads  or  mora 
F««ar«ian1C0 
RurriDStt 


too  bads  or  awra  Not  nnk  refarraai  CaiMsra  or  sole  CorwnwiHy  hospitals  __ 
Faww  than  100  bads  not  wHl  refanal  oenlsra  or  sole  community  hospitals-.. 
Sole  oommunily  hospitals.. 


Rurri  raferral  oanlera  and  sole  comrrwnlty  or  mral  ratarral  oonlsn 

Urban  teactiing  and  06H-. 

Both  teaching  aad  DSH 

TaacNng  only ._.— 

DSH  only 

Nonlaaching  and  noo-DSH 

Other  special  status  <iural): 
Sole  conmunNy  hospital . 


Rural  refanal  corlar  (RRC).. 


Sole  oofrwnurMy  and  rural  raferral  conlsr . 

Madkara-depandsnl 

Type  of  OMmenMp: 

Voiuntaiy 

Proprietary 

Government. 


MedKve  uiflization  a*  percent  of  inpaliant  days: 

0-25 ^- 

25-50 * 

50-85 *4 

Over  66 .* 


173 
196 
361 
117 
SOS 
61 

60 

90 
334 
324 

301 
S74 

406 

246 

160 

6 

1.507 

1.626 

3,033 

682 

779 

597 

642 

2S2 

tsis 

1,028 
812 
363 
147 
146 

4.366 

•as 

20 

3.087 

1,148 
80 


48 
37 

606 

486 

620 

1.306 


217 

27 

857 

vm 

873 
1.532 

373 
2.932 

1.696 


CoLI: 
FY  1981 


4.663 
S.4S4 

6J)30 
5.366 

6.297 
2.190 

4,007 

3.679 

3,301 

S.315 

2.813 

3,122 

3.011 

8.500 

4,034 

1.537 

S.937 

4,937 

8v446 

4,0tt 

4,890 

5,048 

6.806 

6.571 

8.287 

SJB37 

2.986 

8.203 

8,448 

8.816 

4,140 
S.470 


COLM: 


4,490 

6.077 
4,092 

2.927 
2.580 
3.241 
4,027 

6,728 
5,568 
4.894 
4.523 

3.379 
3.823 
4,125 
2.924 

5.151 
4,483 
4,588 

6323 

5,202 
4,373 
4,202 


4,906 

6J81 
5,207 
5,600 
6,986 
2,232 

4,262 

3374 

3,932 

8387 

3,040 

3.151 

3,106 

8.888 

4.148 

1.483 

6370 

5.182 

5.734 

4,198 

4381 

5388 

8.797 

8386 

2313 
3387 

3321 
3308 
4.013 

4346 

8.738 
8,028 

4.712 

6.424 
4382 

3386 
2307 
3381 
4368 

7.118 


6.158 
4741 

3,903 

4315 
4348 
3,010 

8,412 
4,720 
4330 

7304 
5.460 
4,566 

4,447 


53 

23 
83 

4.3 
4.7 
23 

63 
53 

73 
23 
43 
03 
83 
43 
23 
-33 
63 
83 
83 
S3 
63 
8.1 
63 
63 
43 
2.7 
S3 
SJ 
43 
83 

4.7 
43 
63 

4.7 

6.7 
43 

4.7 
4.1 
4.3 

6.0 

S3 
5.1 
6.4 
43 

3.7 
S3 
5.4 
23 

6.1 
63 
S3 

53 
5.1 
43 

5J 


'  Percentage  changea  shown  in  IM  column 
percaniaaa  changsajBoraputad  on  the  beats  <K  tl 

Appendix  B-^Sata  SiHirces  Used  To 
Estiinate  the  Maiket  Basket  Relative 
Wei^ts  and  Clipkse  of  Price  Proxy 

Variables 


taluw  Irom  Table  It.  column  V.  BjcauMlhi«»  an«irt^^ 
■mounts  will  dWar  slighUy  from  itKjsa  displayod  *i  ttss  ooiumn. 


ara  rounded  to  Ow  naarsal  doSar, 


As  discussed  in  the  preamble  of  this  final 
rule,  we  are  rebaaing  and  revising  die 


hospital  market  basket  (Input  price  index). 
This  appendix  describes  the  technical 
features  of  the  1987-based  index  that  we  are 
using  in  this  final  rule.  The  differences 
between  the  proposed  19e7-basod  maiket 
basket  and  the  previous  1982-baaed  marirat 
basket  are  noted.  In  September  3. 1086  (at  61 


FR  31461)  we  discussed  the  19e2-baaed 
hospital  market  baaket 

We  present  thto  description  of  the  market 
basket  in  three  steps: 

•  A  synopsto  of  the  stiiicturel  differences 
between  the  1982-baaed  index  and  dje 
proposed  1987-based  market  basket 
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•  A  deacriptioo  of  Ihe  methodology  uaed  to 
develop  the  coat  category  weighU  in  the  1967- 
MMd  markat  basket  making  note  of  the 
differencea  from  the  methodology  need  to 
devekip  the  1982-ba8ed  market  basket 

•  A  description  of  the  data  sources  used  to 
measure  price  inflation  for  each  component 
of  the  1987-based  market  basket  making  note 
of  the  differences  from  the  price  proxies  used 
in  the  loaz-based  bospiUl  market  basket 

A.  Synopsis  of  Structural  Changes  Adopted 
in  the  Rebosed  1987  Hospital  Market  Basket 

Three  major  structural  differences  exist 
between  the  ISBZ-based  and  the  current  1887- 
based  hospital  market  basket: 

1.  Separate  Market  Baskets  Will  Be  Used  for 
Prospective  Payment  System  and  Excluded 
Hospitals 

The  1982-based  market  basket  cost 
category  weighU  were  derived  bom 
expenditure  data  gathered  by  the  AHA 
Annual  Survey  for  both  prospective  payment 
system  (short-term  acute  care)  and  excluded 
(long  term  care,  children's  rehabilitation  and 
psychiatric  hospitals).  Although  HCFA  uses 
separate  methodologies  for  paying 
prospective  payment  system  and  excluded 
hospitals,  the  1982-ba8ed  hospital  market 
basket  has  been  used  to  update  payments  to 
both  types  of  hospitals.  We  *vill  use  separate 
market  baskeU  for  prospective  payment  and 
excluded  hospitals  in  order  to  recognize  the 
differences  between  hospitals  in  the 
consumption  of  labor,  goods,  services  and 
other  inpuU.  As  a  result  the  1987-based 
prospective  payment  hospital  market  basket 
weights  were  derived  from  dau  pertaining 
exclusively  to  prospective  payment  hospitals. 
We  have  developed  and  will  use  a  separate 
1987-based  excluded  hospital  market  basket 
whose  weights  were  derived  from  data 
pertaining  to  excluded  hospitals. 

2.  More  Recent  Hospital  Expenditures  Data 
Are  Being  Used  in  the  1987-Based  Hospital 
Market  Basketo 

The  1982-based  market  basket  contained 
cost  shares  that  were  derived  in  part  from  the 
Annual  Survey  of  the  American  Hospital 
Association  (AHA)  for  1983  (1982  data).  The 
ia87-based  maricet  baslceto  use  data  from  the 
1988  AHA  Annual  Survey  for  1987  costs. 

3.  New  HospiUl  Tjrpes  Were  Included  in  the 
1987-E38ed  Prospective  Payment  Hospital ' 
Market  Basket 

to  the  1982-based  market  basket  alcohol 
and  substance-abuse  facilities  were 
considered  excluded  hospiuls.  Had  HCFA 
used  separate  market  baskeU  for  prospective 
payment  system  and  excluded  hospitals  at 
that  time,  alcohol  and  subsUnce  abuse 
facilities  would  have  been  updated  according 
to  the  excluded  index. 

However,  as  provided  f«  in  the  September 
1. 1987  final  rule,  effective  with  cost  reporting 
periods  beginning  on  or  pfter  October  1. 1987. 
alcohol  and  substance-abuse  hospitals  were 
included  for  payment  under  the  prospective 
payment  system  (52  FR  33043).  Effective  with 
cost  reporting  periods  beginning  on  or  after 
October  1. 1987.  hospitals  in  Puerto  Rico  were 
■iso  included  for  payment  under  the 
prospective  payment  system  (52  FS  33043) 
Accordingly,  the  1987  im^Mctiva  payment 


system  hospital  market  basket  weights 
include  both  substance-abuse  hospitals  and 
hospitals  in  Puerto  Rico. 

B.  Methodology  for  Developing  the  Cost 
Category  Weights 

Cost  category  weights  for  the  1987-ba8ed 
market  basket  were  developed  in  four  stages. 
Hrst  base  weights  for  the  five  main 
categories  (Wages  and  Salaries.  Employee 
Benefits.  Professional  Fees.  Capital  and  All 
Other  Items)  were  derived  from  the  1987 
AHA  Annual  Survey.  Second,  the  five  main 
base  weights  were  divided  into  subcategories 
using  four  major  data  sources: 

•  Cost  shares  derived  from  the  1987  AHA 
Hospital  Administrative  Services  Survey. 

•  Projected  cost  shares  from  the  1986  AHA 
Annual  Survey  (for  two  of  the  categories  not 
available  in  the  1988  Annual  Survey).. 

•  Cost  shares  derived  from  the  1987 
Medicare  Cost  Report. 

•  Residual  cost  shares  were  aged  to  1987 
using  price  changes. 

Third,  the  cost  category  weights  were 
assembled  and  sorted  into  their  appropriate 
positions.  Note  that  the  contract  nursing 
weight  was  removed  fi^m  the  All  Other  Items 
category  and  was  split  between  the 
compensation  categories  (Wages  and 
Salaries.  Fringe  Benefits).  Finally,  weights  for 
the  categories  that  are  exempted  from 
payment  under  the  prospective  payment 
system  (residents,  medical  fees  and  capital) 
were  removed  and  the  remaining  weights 
were  renormalized  to  equal  one  hundred 
percent  Table  1.  located  at  the  end  of  this 
appendix,  describes  the  process  by  which  the 
prospective  payment  system  market  basket 
weights  were  developed.  Below,  we  describe 
the  source  of  the  five  main  category  weights 
and  their  subcategories  in  the  1987-based 
market  basket  We  make  note  of  the 
differences  between  the  methodologies  used 
to  develop  the  1982-based  and  1987-based 
market  baskets. 

1.  Wages  and  Salaries:  The  wages  and 
salaries  cost  category  is  one  of  the  five  base 
weights  derived  bom  the  1988  AHA  Annual 
Survey  (1987  data).  This  cost  category  was 
•JJMggregated  into  nine  occupational 
subcategories  (professional  and  technical, 
managers  and  administi^tion.  sales,  clerical, 
craft  and  kindred,  operatives  excluding 
transport  transport  equipment  operatives. 
nonfarm  laborers  and  service  workers)  to 
reflect  the  mix  of  labor  inputs  used  by 
hospitals.  The  1982-ba8ed  market  basket  used 
a  survey  conducted  by  the  U.S.  Census 
Bureau  of  employment  in  the  hospital 
industry  as  published  in  the  1980  Census  of 
Population.  Subject  Report,  Occupation  by 
todustiy  in  May  1984  to  develop  the  nine 
occupational  weighU.  to  the  1987-based 
market  basket  the  occupational  subcategory 
wei^ts  for  wages  and  salaries  were 
developed  from  the  1967  Current  Population 
Survey. 

2.  Fringe  Benefits:  The  fiinge  benefit*  cost 
category  is  one  of  the  five  base  weights 
derived  from  the  1988  AHA  Annual  Survey 
(1987  data).  Like  wages  and  salaries,  the 
fringe  benefit  weight  in  the  1987-based 
maricet  ba^et  is  a  composite  of  nine  labor 
wbcategories.  The  fringe  benefits  categoiy  in 
the  19e2-based  market  barioet  was  not  a 
oomposita  of  labcv  inputs. 


3.  Professional  Fees:  The  professional  fees 
cost  category  was  derived  from  the  1988 
AHA  Annual  Survey  (1987  data).  It  was  split 
mto  the  subcategories  medical  and  other  fees 
using  data  derived  from  the  American 
Medical  Association.  Medical  fees  is  one  of 
the  subcategories  that  was  excluded  from  the 
hospital  market  basket 

4.  Utilities:  Until  1988,  the  AHA  Annual 
Survey  showed  utilities  as  a  separate  cost 
category.  The  1987-ba8ed  market  basket 
weight  for  utilities  was  derived  by 
exb-apolating  the  1986  AHA  Annual  Survey 
(1985  data)  utilities  cost  weight  forward  to 
1987  using  the  rate  of  growth  in  the  HAS 
Monitrend  cost  weight  for  utilities  between 
1985  and  1987.  The  1982-based  market  basket 
cost  weight  for  utilities  was  derived  from  the 
AHA  survey.  Subcategories  for  the  utilities 
category  (fuel  oil.  coal,  and  electricity; 
natural  gas;  motor  gasoline;  and  water  and 
sewerage]  were  derived  by  applying  relative 
shares  (price  adjusted)  bom  the  Biu«au  of 
Economic  Analysis'  toput-Output  structure 
for  hospital  todustiy. 

5.  Professional  Liability  Insurance:  The 
1982-based  market  basket  had  a  weight  for 
professional  liabiMty  insurance  that  was 
derived  from  the  HAS/Monih«nd  survey.  The 
weight  for  the  1987-ba8ed  market  basket  is  a 
1987  Medicare  Cost  Report  estimate  of  the 
mean  share  of  hospital  expenditures  that 
went  to  the  cost  of  professional  liability 
tosurance. 

6.  All  Other  Goods  and  Services:  The  all 
other  goods  and  services  category  has  more 
subcategories  than  any  other  market  basket 
category.  Goods  found  in  this  category 
include:  direct  service  food,  contract  service 
food,  pharmaceuticals,  chemicals,  medical 
mstniments,  photo  supphes,  rubber  and 
plastics,  paper  products,  apparel  machinery 
and  equipment  and  miscellaneous  products. 
Services  found  in  this  category  include: 
business  services,  computer  services, 
transportation  and  shipping,  telephone,  blood 
services,  postage,  other  labor  intensive 
services  and  other  nonlabor  intensive 
services.  With  the  exception  of  direct  service 
food  and  pharmaceuticals,  relative  shares 
from  the  1982  regulation  market  basket  were 
^ged  forward  to  1987  and  used  to  divide  the 
all  other  goods  and  services  category  into  its 
subcategories.  The  weights  for  direct  service 
food  and  pharmaceuticals  were  derived  from 
the  1987  HAS/Moniti«nd  surveys. 

C.  Price  Proxies  Used  to  Measure  Cost 
Category  Growth 

The  measures  used  to  determine  price 
gro%vth  for  the  prospective  payment  system 
and  exempt  market  baskets  are  identical. 
However,  as  discussed  above,  the  two 
mdexes  differ  in  terms  of  the  weights  for  their 
respective  cost  categories. 

1.  Wages  and  Salaries:  For  measuring  price 
growth  in  the  1987-based  maiket  basket  ten 
price  proxies  are  applied  to  the  nine 
occupational  subcategories  within  the  wages 
and  salaries  component.  The  professional 
and  technical  subcategory  was  spht  in  half. 
Against  one  half  of  die  professional  and 
technical  subcomponent  an  Employee  Cost 
todox  {BO)  for  houriy  wages  and  salaries 
paid  to  civilian  hospital  employees  was 
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applied.  Against  the  other  half  of  the 
professional  and  technical  component  an  ECI 
of  houriy  wages  and  salaries  paid  to 
professional  and  technical  workers  in  private 
industry  was  applied.  The  1982-based  market 
basket  used  Average  Hourly  Earnings  (AHE) 
for  private  hospital  workers  as  a  measure  of 
price  growth  instead  of  the  ECI  for  civilian 
hospital  workers  for  the  internal  50  percent  of 
the  weight.  The  other  eight  occupational 
subcategories  of  the  wages  and  salaries 
component  received  BCI  for  wages  and 
salaries  for  private  industry  workers  to  their 
respective  occupational  categories.  Table  2  at 
the  end  of  this  appendix  describes  the  wages 
and  salaries  component  of  the  market  basket. 

2.  Employee  Benefits:  The  1987-ba8ed 
hospital  market  basket  uses  occupation- 
specific  ECIs  for  employee  benefits.  The 
distribution  of  weights  and  price  proxies  is 
the  same  as  for  wages  and  salaries  discussed 
above.  The  components  are  summed  into  a 
composite  index.  This  process  is  described 
more  fully  to  the  preamble  of  this  rule.  The 
employee  benefits  composite  of  the  1982- 
based  market  basket  used  U.S.  Departinent  of 
Commerce  economy-wide  employee  benefits 
per  worker  as  an  indicator  of  employee 
benefit  cost  pressure. 

3.  Non-Medical  Professional  Fees:  The  ECI 
for  wages  and  salaries  to  employees  in 
professional  and  technical  workers  in  private 
industry  is  applied  to  this  category.  The  same 
price  measure  was  us«d  to  the  1982-based 
market  basket 

4.  Fuel  Oil  Coal  and  Other  Fuel:  The 
percentage  change  to  the  price  of  middle 
distillates  as  measured  by  the  Producer  Price 
Index  (PPl)  Commodity  Code  #0573)  was 
applied  to  this  component  The  same  price 
measure  was  used  in  the  1982-based  market 
basket 

5.  Electricity:  The  percentage  change  in  the 
price  of  todustrial  power,  500  kw-demand,  as 
measured  by  the  PPI  (Community  Code 
#0543)  was  applied  to  this  component.  The 
same  price  measure  was  used  in  the  1982- 
based  market  basket 

6.  Natural  Gas:  Th«  percentage  change  to 
the  price  of  gas  fuels  as  measured  by  the  PPI 
(Commodity  Code  #0531)  was  applied  to  this 
component.  The  same  price  measure  was 
used  to  the  1982-baaed  market  basket 

7.  Motor  Gasoline:  The  percentage  change 
in  the  price  of  gasoline  as  measured  by  the 
PPI  (Commodity  Code  #0571)  was  applied  to 
this  component.  The  same  price  measure  was 
used  in  the  1982-based  market  basket 

a  Water  and  Sewerage:  The  percentage 
change  in  the  price  of  water  and  sewerage 
maintenance  as  measured  by  the  Consumer 
Price  tadex  (CPI)  for  all  urban  consumers 
was  applied  to  this  component.  The  same 


price  measure  was 
market  basket 


uaed  to  the  1982-based 


9.  Professional  Liability  Insurance:  The 
percentage  change  to  the  professional 
liabiUty  insurance  price  as  estimated  by  the 
Insurance  Services  Office  was  applied  to  this 
component  The  same  price  measure  was 
used  to  the  1982-based  market  basket 

10.  Pharmaceuticals:  The  percentage 
change  in  the  price  of  ethical  preparations  as 
measured  by  the  PPI  (Commodity  Code 
#0635]  was  appUed  to  this  variable.  The 
same  price  measure  was  used  to  the  1982- 
based  market  basket 

11.  Food,  Direct  Purchases:  The  percentage 
change  to  the  price  of  processed  fbods  and 
feeds  as  measured  by  the  n»l  (Commodity 
Code  #02]  was  applied  to  this  component 
The  same  price  measure  was  used  in  the 
1982-ba8ed  market  basket 

12.  Food,  Contract  Services:  The 
percentage  change  to  the  price  of  food 
purchas^  away  from  home  as  measured  by 
the  CPI  for  all  urban  consumers  was  applied 
to  this  component  The  same  price  measure 
was  used  to  the  1982-ba8ed  market  basket 

13.  Chemical  and  Cleaning  Products:  The 
percentage  change  to  the  price  of  Industrial 
chemical  products  as  measured  by  the  PPI 
(Commodity  Code  #061)  was  applied  to  this 
component  The  same  price  measure  was 
used  in  the  1982-based  market  basket. 

14.  Surgical  and  Medical  Equipment-  The 
percentage  change  in  the  price  of  medical  and 
surgical  instnimenU  as  measured  by  the  PPI 
(Commodity  Code  #1562)  was  applied  to  this 
component  The  same  price  measure  was 
used  to  the  1982-based  market  basket 

15.  Photographic  Supplies:  The  percentage 
change  in  the  price  of  photographic  supplies 
as  measured  by  the  PPI  (Commodity  Code 
#1542)  was  applied  to  this  component.  The 
same  price  measure  was  used  in  the  1982- 
based  market  basket 

16.  Rubber  and  Plastics:  The  percentage 
change  in  the  price  of  rubber  and  plastic 
products  as  measured  by  the  PPI  (Commodity 
Code  #07]  was  applied  to  this  component 
The  same  price  measure  was  used  to  the 
1982-ba8ed  market  basket 

17.  Paper  Products:  The  weighted  average 
of  the  percentage  change  in  the  price  of 
converted  paper  and  paperboard  products  as 
measured  by  the  PPI  (Commodity  Code  #0915 
(59.9  percent]]  and  the  percentage  change  in 
the  price  of  paper  excluding  newsprint  and 
packaging  paper  (Commodity  Code  #091301 
(40.1  percent)]  was  applied  to  this  component. 
The  same  price  measure  was  used  to  the 
1982-based  maricet  basket 

IS.  Apparel:  The  percentage  change  in  the 
price  of  textile  house  furnishings  as  measured 
by  the  PPI  (Commodity  Code  #382)  was 
applied  to  this  component  The  same  price 
measure  was  used  to  the  1982-based  market 
basket 

19.  Minor  Machinery  and  Equipment-  The 
percentage  change  to  the  price  of  machinery 


and  equipment  as  measured  by  the  PPI 
(Commodity  Code  #11]  was  appUed  to  thia 
component  The  same  price  measure  was 
used  in  the  1982-based  market  basket 

20.  Miscellaneous  Products:  The 
percentage  change  in  the  price  of  all  finished 
goods  as  measured  by  the  PPI  was  applied  to 
this  component  The  same  price  measure  was 
used  in  the  1982-based  market  basket 

21.  Business  Services:  The  percentage 
change  to  the  AHEs  of  employees  engaged  to 
the  business  services  industry  as  measured 
by  the  Bureau  of  Labor  Statistics  (SIC  Code 
#73]  was  applied  to  this  component  The 
same  price  measure  was  used  to  the  1982- 
based  market  basket 

22.  Computer  and  Data  Processing 
Services:  The  percentage  change  to  the  AHE 
of  employees  engaged  to  firms  furnishing 
computer  data  processing  services  (SIC  Code 
#737)  was  applied  to  this  component  The 
same  price  measure  was  used  to  the  1982- 
based  market  basket 

23.  Transportation  and  Shipping-  The 
percentage  change  to  the  transportation 
component  of  the  CPI  for  all  urban  consumers 
was  applied  to  this  component.  The  same 
price  measure  was  used  in  the  1982-based 
market  basket 

24.  Telephone:  The  percentage  change  in 
the  price  of  telephone  services  as  measured 
by  the  CPI  for  all  urban  consumers  was 
applied  to  this  component  The  same  price 
measure  was  used  to  the  1982-based  market 
basket 

25.  Blood  Services:  The  percentage  change 
in  the  price  of  providing  blood  and  related 
biologicals  as  measured  by  the  PPI 
(Commodity  Code  #063711]  was  applied  to 
this  component.  The  same  price  measure  was 
used  to  the  1982-ba8ed  market  basket 

26.  Postage:  The  percentage  change  in  the 
price  of  postage  as  measured  by  the  CPI  for 
all  urban  consumers  was  applied  to  thia 
component.  The  same  price  measure  wai 
used  in  the  1982-ba8ed  market  basket. 

27.  All  Other  Services,  Labor  Intensive: 
The  percentage  change  in  the  EQ  for  wages 
and  salaries  paid  to  service  worker" 
employed  in  private  industry  was  applied  to 
this  component  The  same  price  measure  was 
used  in  the  1982-based  market  basket 

28.  All  Other  Services,  Nonlabor  Intensive: 
The  percentage  change  to  the  all-items 
component  of  the  CPI  for  all  urban  consumers 
was  applied  to  this  component  The  same 
price  measure  was  used  to  the  1982-based 
market  basket 

For  further  discussion  of  the  rationale  for 
why  the  price  proxies  for  specific 
noncompensation  related  cost  weighU  were 
chosen,  the  reader  is  referred  to  the 
September  3. 1986.  Fadwal  Reglatat  (51  FR 
31582). 
MJJM  COK  4ia»«1-ll 
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Appendix  B.  Table  2.— HCFA  Blended 
Wages  and  Salaries  Index 


Wage  and  salariM 

cotnponent  of  tha  1987' 

tMsed  market  basket 


(1)  Professional  and 
Technical. 


(2)  Managers  and 
Administrators. 


(3)  Sales.. 


Price  proxy 


(4)  Clerical  workers. 


(5)  Cralt  and  Kindred.... 


(6)  Operatives  except 
transpon 


(7)  Transport  equipment 
operatives.  i  ■ 


(8)  Nonfann  laborers. 


(9)  Senrice  workers......^.. 

II 

Total  wages  and 
salanes. 


SO/SO  blend  o(  EO 
wages  and  salaries  lor 
civilian  hospital 
workers  and  Ea  for 
wages  and  salariee  o( 
protaasional  specialty 
and  technical  workers. 
ECl  for  wages  and 
salvias  for  executives, 
adminisfrative  and 
managerial  workers. 
ECl  lor  wages  and 
salaries  for  sales 
worlcers. 
EO  tor  wages  and 

salaries  for 

administrative  support 

irtchiding  clerical 

workers. 
EQ  for  wages  and 

salaries  for  precision 

production,  craft  and 

repair  workers. 
ECt  for  wages  and 

salaries  for  macNne 

operators,  assemblers 

and  inspectors. 
ECl  tor  wages  and 

salarieafor 

transportatk>n  and 

material  moving 

wortters. 
EO  tor  wages  and 

aalartes  for  handlers. 

equipmant  cleaners, 

helpers  and  laborers. 
EO  wages  and  salaries 

lor  service 

occupaliona. 
Total  weight  for  wages 

and  salaries  is  52.2. 


Appendix  C— Fioal  Reooininendation  of 
Update  Factors  far  Rates  of  Payment  for 
Iiqiatieot  Hospital  Services 

/.  Background 

Several  provisiom  of  the  Social  Security 
Act  (the  Act)  apply  to  setting  update  factors 
for  services  furnished  in  FY  1991  by  hospitals 
subject  to  Ae  prospective  payment  system 
and  those  excluded  from  the  prospective 
payment  system.  Section  1886{b){3)(B)(i)  of 
the  Act.  sets  the  FY  1991  applicable 
percentage  increases  for  prospective  payment 
hospitals  for  FY  1991  as  the  market  basket 
percentage  increase  for  all  hospitals  in  all 
areas.  Section  188B(b)(3)(B)  of  the  Act  also 
governs  the  target  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system.  Therefore,  in  accordance 
with  section  1886(dH3){A)  of  the  Act  we  are 
updating  the  average  standardized  amounts 
and  the  target  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system  as  provided  for  in  section 
1886(bH31(B)  of  the  Act,  as  set  forth  above. 
Section  1886(e)(3)(A)  of  the  Act  requires 
that  the  Prospect  Payment  Assessment 
Commission  (ProPAC)  recommend  to  the 
Secretary  by  Maidi  1. 1990  an  update  factor 
that  takes  into  aocount  changes  in  the  market 


basket  index,  hospital  productivity, 
technological  and  scientific  advances,  the 
quality  of  health  care  provided  in  hospitals, 
and  long-term  cost  effectiveness  in  the 
provision  of  inpatient  hospital  services. 

Section  18Q6(e)(4)  of  the  Act  as  amended 
by  section  40b2{fJ  of  Public  Law  100-203. 
requires  that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  reconmiend  update  factors  for  FY 
1991  that  take  into  account  the  amounts 
necessary  for  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quality. 

As  required  by  section  ia88(e)t5)  of  the 
Act  we  published  the  recommended  FY  1991 
update  factors  that  are  provided  for  under 
section  18aB(e)(4)  of  the  Act  as  Appenduc  D  of 
the  proposed  rule  (55  FR 19568). 

We  note  that  although  we  recommended 
appropriate  update  factors,  requested  and 
received  public  comments  on  these 
recommendations,  and  are  providing  a  final 
recommendation.  Congress  actually 
prescribed  the  update  factors  to  be  used  in 
FY  1991  in  section  1888(b)(3)(B)(i)  of  the  Act 
as  amended  by  section  4002(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1969 
(Pub.  L 101-239).  That  is.  as  explained  in  the 
addendum  to  this  final  rule,  the  applicable 
percentage  increase  of  FY  1991  for  inpatient 
hospital  services  for  hospitals  subject  to  the 
prospective  payment  system  is  equal  to  the 
market  basket  rate  of  increase  forecasted  for 
FY  1991.  The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1901  is  5.2 
percent.  Therefore,  the  applicable  percentage 
increase  for  prospective  payment  hospitals  is 
5.2  precent. 

For  cost  reporting  periods  beginning  on  or 
after  October  1, 1980,  and  before  October  1. 
1990,  section  1886(b)(3)(B)(ii)  of  the  Act  a*  . 
amended  by  section  4002(e)  of  Public  Uw 
100-203,  provides  that  the  applicable 
percentage  increase  for  hospitals  and 
hospital  imits  excluded  from  the  prospective 
payment  system  equals  the  hospital  market 
basket  rate  of  increase.  The  most  recent 
forecasted  market  basket  for  excluded 
hospitals  increase  is  5.3  percent;  therefore, 
the  increase  in  these  hospitals  and  hospital 
units  target  rate  is  also  5.3  percent. 

We  received  several  items  of 
correspondence  during  the  public  comment 
period  concerning  our  proposed 
recommendation.  After  consideration  of  all 
the  argumenU  presented,  we  have  decided 
that  our  final  recommendation  will  be  the 
same  as  our  proposed  recommendation.  That 
is,  we  recommend  that  the  prospective 
payment  rates  be  increased,  on  average,  by 
an  amount  equal  to  the  market  basket 
percentage  Increase  minus  1.5  percentage 
points.  Based  on  the  moat  recent  forecasted 
market  basket  Increase,  that  is,  5.2  percent 
the  recommended  update  is  3.7  percent  on 
average. 

However,  we  recommend  that  rural 
hospitals  receive  an  update  equal  to  the  rate 
of  increase  in  the  hospital  market  basket  or 
5.2  percent  and  that  urban  hospitals  receive 
an  update  equal  to  the  rate  of  increase  in  the 
hospital  market  basket  minus  1.75  percentage 
points,  or  3.45  percent 

We  also  recommend  that  hospitals 
excluded  from  the  prospective  payment 


system  receive  an  update  equal  to  the  market 
basket  percentage  increase,  based  on  a  new 
market  basket  that  measures  input  price 
increases  for  services  rendered  by  excluded 
hospitals.  That  market  basket  forecast  is  5.3 
percent 

In  recommending  these  increases,  we  took 
into  account  the  requirement  in  section 
188e(e)(4)  of  the  Act  that  die  amounts  be  high 
enoiigh  to  ensure  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quality.  In  addition,  aa 
required  by  section  1888(eK4)  of  ths  Act  we 
have  taken  into  consideration  ProPACs 
recommendations. 

We  are  recommending  an  update  that  is 
consUtent  with  the  AdminUtration'a  budget 
proposal  that  on  average,  all  hospitals 
receive  an  update  in  their  paymente  for  FY 
1991  equal  to  the  market  basket  percentage 
increase  minus  1.5  percentage  points.  Our 
reconrniendation  is  supported  by  analyses 
that  account  for  changes  in  hospital 
productivity,  scientific  and  technological 
advances,  practice  pattern  changes,  and 
changes  in  case  nux. 

At  the  beginning  of  the  prospective 
payment  system  update  process,  HCFA 
established  a  conservative  normative 
standard  for  hospital  productivity  increases 
of  1.0  percent  per  year.  In  the  short  run,  any 
increases  In  productivity  In  excess  of  1.0 
percent  would  be  kept  by  hospitals  as 
increases  in  the  operating  margin.  Increases 
in  productivity  of  less  dian  \X>  percent  would 
be  discouraged  by  this  standard.  Hospitals 
have  made  substantial  increases  in 
productivity  since  the  Implementation  of  the 
prospective  payment  system,  and  we  believe 
that  productivity  gains  can  and  should 
continue.  Therefore,  we  believe  that  a  -IJ) 
percent  adjusbnent  for  productivity  increases 
continues  to  be  appropriate. 

We  rely  on  the  resulU  of  shidies  such  as 
those  conducted  by  ProPAC  to  estimate  the 
impact  of  scientific  and  technological 
advances.  ProPAC  estimates  that  the 
incremental  costs  of  cost-increasing  new 
technologies  on  operating  coste  range  from 
0.5  to  OJ  percent  with  a  best  estimate  of  0.7 
percent  (The  impact  of  cost-decreasing 
technologies,  wWch  ProPAC  estimates  at 
-0.4  to  -0.8  percent  with  a  best  estimate  of 
-0.5  percent  is  reflected  in  the  productivity 
factor). 

We  measured  practice  pattern  changes 
based  on  changes  in  average  length  of  stay 
since  the  beginning  of  the  prospective 
payment  system.  Average  length  of  stay 
declined  dramaticaUy  during  the  first  years  of 
the  prospective  payment  system  and 
gradually  increased  in  subsequent  years.  We 
have  recommended  gradual  adjustinente  over 
time  for  this  factor  in  order  to  avoid  a 
precipitous  reaction  to  the  implementation  of 
die  prospective  payment  system.  We  believe 
that  an  adjustment  of  as  much  aa  -IJ) 
percent  for  cumulative  changes  In  practice 
patterns  would  be  appropriate. 

Overall,  die  combined  adjustment  for 
productivity,  technology,  and  practice  pattern 
changes  could  range  from  -0.1  to  1.5 
percentage  points.  Recognizing  -IJi  percent 
for  productivity.  -I- .5  percent  for  technology, 
and  -.5  percent  for  practice  pattern  changes 
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InmdiMmt.  «v  WMtyns  takes  int«  aocoml 
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foaixi  that  ateanwtf  tecrease  ia  caaa-mix  was 
2.3  peaDairt4uriag  FY  tan  We  estinata  nai 
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reoeiva  aa  uHata  Iar  FY  IMl  aqaal  to  Iha 
market  baahat  jietoeDtage  incneae  atiaus  LS 

HoMwai;  ara  believe  a  diSeraotial  update 
for  rural  hospitals  would  be  aaie  iy»piaipdate 
and  arexaaeauBandiaB  (hat  nital  baspitala 
receive  Iha  JiiB  jnaiket  fawkat  ate  of 

increase  flat  ia.  5.2  fanaot  To  detaoaae 
whether  wjfciiM  i«/vMn«.«|,f  «  Att»r— ^^,| 

update  for  FY  liBL  are  »»«m.wa^  tKy  py  -n^ 
prospaUlve  navmeataftaleia  profit  mmjiii 
data  (fha  moat  xacent  date  available).  The 
actual  margiB  data  indicate  rural  boqpitals 
ran  tinned  to  have  a  significantly  liwmr 
maigta  fliaa  nfaan  boapitols  in  FY  laea  7}ie 
average  TY 1988  maigin  iar  nualluiapilals 
waa  —2.53  percent  coaqpared  to  aa  average 

maifln  ^U  percent  for  urban  hoqpitala.  We 
■lao  analyiad  Oe  nOaava  impact  of  the 
Public  laar  xm-2ao  payment  chaa«es  on 
Medicara  qpaiafi^g  margins.  This  analysis 
hidlcatad  that  the  jm^dsions  clPufclicLaw 
Un-ae  tended  tofavor  rural  hospitals 
relative  to  mban  hospitals.  TS  (he  revised 

payment  mlea  bad  been  In  effect  In  FT  1968, 
rural  hoqiitals  would  have  had  Mecficare 
operatiqg  margins  that  ware  equivalent  to  (he 
Medicare  tjperaOqg  margins  for  '"oflier  urban'* 
bcapitala.  ne  margins  for  hospitals  in  laise 
uRwa  anaa  would  have  been  somewhat 
U^ar  iflian  Ihoae  irf  (he  other  geogtaphic 


AMmi^  our  andysia  aaggeata  that  nbfic 
Law  tei-asliaa  signlficanfly  Improved  (he 
margins  for  rural  hoapitals  relative  to  urtian 
boapJtda.  we  Mieve  aliijjher  update  fw 
rwrilioBpi^la unwarranted  in  view  of 
the  impact 'featdianys  we  are  proposing  to 
maketo  FT  MM -woiid  have  on  relative 
payvieal  levrfa.  la  TeoeM  years,  DRG 
raclassiflcatlBn  and  lacallbiaUuu  hae  rcsahed 
ia  ^ealei  lauoaaes  In  (he  weights  for  Ibe 
■ore  resuuna-luieuaiveDKGa  rdative  to  (he 
leas^resgurta^nlexiaive  DRGa,  and  'flnis  has 
twided  to  ta^ai  mlMmlwapftais.  Our  impact 
■■■yaia  Indicatea  Aat  Hds  trend  wffl 
continue  with  the  FT  t90l  DRG 
reckselfltaliuu  aad  recallbiallun.  Moreover, 
cwr  impact  analyais  hidhjatea  iwt  the  wage 
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not  offset  die  redactions  in  payment* 
residfing  Itom  the  ORG  we>t{Lt»  and  wage 
inoex. 

To  ofbet  the  effects  of  ttie  changes  and  in 
recognitien  that  rural  hospitals  have  not 
fared  as  wiffl  as  urban  hoepitris  in  the  past 
under  me  proqpective  paymeul  system,  we 
are  recommending  (hat  Tural  hospitals 
receive  an  update  equal  to  Ae  rate  of 
increase  in  -tfic  hospital  market  basket,  or  S.2 
percent  To  maintain  the  average  update  at 
market  basket  minus  1.5  percentage  points, 
we  are  recommending  that  urban  hospitals 
receive  an  update  equal  to  market  basket 
minus  1.75  percentage  pinU,  tjr  5.45  percent  If 
our  lydate  recommendation  were  adopted, 
the  FT  tS91  changes  would  tesidl  Ina  bigher 
increase  In  payments  to  rural  hospitals  (ban 
to4uban  hospitals. 

Bdow  is  Ihe  esimtated  impact  of  the  final 
FY  1991  rule  on  program  payments  based  on 
a  uniform  maAet  basket  update  as  provided 
for  under  current  law  compared  to  what  (he 
esimtated  impact  woidd  be  if  our 
recommended  update  factors  became  law. 

Combined  Effect  of  Aa  FY  1991 
Changes 
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Comment' A  number  til  commenters  todk 
issue  wlfli  xm  recxmmiendafion  for  an  update 
in  the  prospective  payment  rates  of  the 
market  baAefl  increase  minus  an  average  of 
15  percentage  pototi,  or  5.7  percent  based  on 
a  mailet  basket  increase  of  5.2  percent  The 
maforlty  irf  commenters  stated  ftat  in  order 
to  ensure  iba  financial  id^lfity  df  hospitals, 
the  update  Aould  be  equd  to  (be  TiiO  maAet 
baAet  increase.  Some  commenters  si^ggeAed 
that  dn -update  ahoidd  equd  the  amount 
recommended  ijy  FrdPAC.  whiA 
recommended  that  the  update  equal,  on 
average,  iha  Increase  in  the  maiVet  basket  as 
modified  by  PrdFAC,  minus-0.5  percent  or  «.» 
percent 

Ite^mae:  We  believe  ftat  (he  update  fhat 
we  recommend  is  apprqpriate  and  is 
supported  by  our  analjrfic  bamework  and  by 
our  analysis  of  overaB  operating  ma^ns  in 
the  hospital  induaUy. 

The  prospective  payment  system  operating 
mai^l^  bavB  been  dedining  since  ^  first 
year.  1p  appruximatdy  TJl  percent  Tor  fiscal 
year  1988,  flia  moat  recant  year  for  which  we 
have  sufficient  data  to  calculate  operating 
margins  based  on  audited  data.  The 
Seoretaiys  prospective  payment  system 
update  recommendafioB  is  based  nn  a  Tiill 
hiatoiy  of  the  proapecflve  payment  system 
coato  and  qpeiating  maijins  aa  they  relate  to 
tfaefinandal  viabilTty  of  the  hospital  indastry. 
Kflierlhaa  a  speodafiveprojecflonbasadxm 
infoimation  that  is  not  yet  availd>le. 
Aitho^Mefcara  qparatfaig  jnagfina  have 
(liminiAedWcauae  coate  bave  been  rising 


faster  than  revenues,  we  have  observed  that 
rapidly  isioreastng  casto  for  individaal 
hospitals  are  associated  with  generous 
operating  margins  in  previous  cost  teporting 
periods.  Observers  have  noted  a  strtmg 
relationship  between  increases  in  a  hospital's 
costs  per  discharge  In  a  year  and  the 
hosprtal's  margin  in  the  prior  year.  Steven 
Sheingold  fHeaMi  Affairs.  Fall.  1989) 
observed  (hat  when  hospitals  were  arrayed 
by  dteproapective  payment  system  profit 
mayasanto^ajplilea.  hospitals  with  high 
pcafito  ia  a  fiacal  year  showed  higher  costs 
per  dischaige  in  the  following  fiscal  year. 
Ibis  relation*ip  held  for  all  qninfiles. 
Sheingold  attributed  a  substantial  portion  of 
the  increase  in  costs  to  the  existence  of  high 
margins  and  suggests  that  hospitals  tend  to 
spend  up  to  expected  margins.  Thus  hospitals 
with  Josv  expected  margins  tended  to 
increase  tfa(^«Kpenditures  less  than 
hospittfts  wMh  high  expected  margins. 
Sheingold  farther  speculated  that  the 
evidence  shows  that  increasiqgly  restricttve 
pro^iective  payaient  system  rate  increases 
resukad  iahnapiials  spending  surpluses  at  a 
reduced  Ota.  Sheiagoid's  findings  were 
supptaaeatod  by  aa  internal  «l^  t^  HCFA 
shuwlug  over  a  4iree  year  span  the 
relatiuiuAiip  between  average  profit  margins 
and  average  cost  increases.  Ibe  study  found 
that  hospitals  acith  low  profit  margins  in  a 
year  bad  higher  4han  average  cost  increases 
in  that  year  hut  iower  than  average  cost 
increases  intheMlowing  year  and  that 
hospitals  with  high  profit  marg^  to  a  year 
had  lower  (ban  average  cost  increases  in  that 
year  but  higher  than  average  cost  increases 
in  theiollowiqg  year.  These  findings  auggeat 
that  over  lima,  hoapitals  manage  their 
operating  aiaifina,  ^controlling  costs  in 
reapense  ta  iaaing  money  and  spiuiding  more 
in  sespmiee  to  bi^  profiU.  Given  the 
uiooBdve  -oi  lower  or  negative  piufit  margins, 
hospitals  appear  to  be  able  to  restrain  the 
gsowth  ia  ooata  par  case.  Ibeseatadiea 
appear  to  support  the  pteoase  undarlyiqg  ihe 
Secretary's  update  recammendaliaa,  that 
given  the  level  of  past  prospective  payment 
system  margins  and  the  current  financial 
viability  af  the  haapitaL  it  is  w^thia  «he 
capability  of  havitala  to  fivther  oontain 
iacaaaaea  ia  pnqieative  pajrraeat  ayateai 
coste  ia  order  to  osaintaia  a  seasonable  le«el 
of  retuea  on  pfoepective  payment  system 
revenues. 

Further,  we  note  tfiat  cumulative  MedicaK 
aat  toooDM  <|iBdadiqg  fsieqMctive  payment 
paaaAaaugh  itoma)  rewonmi  margins  ta  &e 
firstfive  yaaie  of  the  psospective  payment 
system  eaceeded  Jw  aaalagaas  measure  far 
the  oaera  boapM  iwhntry.  Over  the  first 
five  years  ef  Ihe  prospective  payment  system, 
cumidative  ptospective  payment  system 
ma^s,  induAng  pass'tbroaghs,  were  7.6 
percent  oempaied  to  a  total  nd  income  rate 
for  the  ■eunmiMflty  bospitd  sector  of  55 
percent  We  befieve  it  appropriate  to  take 
this  into  atxouin  4n  TnmwinAn^ng  nn  update 
factor.  The  faoqittal  industry  continaes  to 
demonstrate  strong  financiiEd  viAllity  despite 
decfining  prospective  paymadt  .i^stem 
openMng  niat;^ns.  "Orerril . community 
hoqiftri  na^gina  bicseased  In  Iha  first  two 
yean  of  the  prospective  payment  system  and 
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declined  in  the  foUownig  three  years  of  the 
prospective  payment  system.  In  the  most 
recent  years,  1989  and  1990,  a  period  for 
which  prospective  payment  system  margins  . 
are  expected  to  decline,  overall  community 
hospital  margins  have  increased  and 
currently  maintain  a  level  of  5.3  percent 
equivalent  to  that  experienced  in  FY  1963.  the 
year  preceding  implementation  of  the 
prospective  payment  system. 

The  historical  context  suggests  that 
hospitals  have  been  rewarded  well  under  the 
prospective  payment  system.  Further,  it 
suggests  that  an  appropriate  response  to 
falling  margins  is  to  encourage  hospitals  to 
improve  their  cost  containment  programs. 
Finally,  we  believe  that  a  balanced 
assessment  of  the  history  of  the  prospective 
payment  system  and  the  community  hospital 
sector  show  that  further  restraint  in  increases 
in  prospective  payment  system  revenues  of 
the  magnitude  recommended  by  the 
Secretary  are  justified  and  that  such 
restraints  have  not  nor  are  expected  to,  be  a 
threat  to  overall  hospital  financial  viability. 
Therefore,  we  conclude  that  the  one 
percentage  point  difference  between  the 
Secretary's  recommendation  and  ProPACs 
rocommendation  is  justified. 

Comment  We  received  several  comments 
on  the  analytic  fiamework  used  to  support 


our  update  recommendation.  One  commenter 
took  issue  with  the  assumption  used  in  the 
analytic  framework  that  hosi^ital  productivity 
increased  1.0  percent  in  a  year.  ProPAC 
argued  that  the  analytic  framework  should 
include  an  adjustment  for  within-DRG 
changes  in  case  complexity.  ProPAC  also 
took  issue  with  our  reduction  of  0.5  percent 
for  changes  in  practice  patterns  on  the  basis 
that  earlier  recommended  adjustments  for 
site  of  care  substitution  were  sufficient 
Another  commenter  argued  that  there  was  no 
basis  for  assuming  that  average  length  of  stay 
had  decreased.  One  commenter  suggested 
that  we  had  no  basis  for  supporting  changes 
in  case  mix  used  In  the  analytic  framework. 
Response:  We  consider  1.0  percent  annual 
productivity  growth  In  the  hospital  industry 
to  be  a  conservative  normative  standard  that 
has  widespread  use  as  an  indicator  of 
hospital  productivity  Improvements.  Several 
studies  over  the  years  have  resulted  in 
conclusions  that  are  not  inconsistent  *vith  IJ) 
percent  annual  growth.  In  particular,  a  study 
by  ProPAC  to  develop  alternative 
productivity  measures  found  that 
productivity  increased  by  approximately  1 
percent  per  year  over  the  period  1985-1988. 
Productivity  increased  relatively  rapidly  in 
the  first  two  years  of  the  prospective 
payment  system,  then  declined  before 


leveling  at  a  rate  of  increase  of  about  1 
percent 

We  do  not  agree  that  a  separate  item  in  the 
analytic  framework  for  within-DRG  increases 
in  case  complexity  is  necessary.  Changes 
related  to  within-DRG  case  complexity  are 
reflected  in  scientific  and  technological 
advances  and  in  the  practice  pattern 
components  of  the  framework.  Our  estimate 
of  overall  real  case  mix  change  is  supported 
by  a  study  conducted  by  the  RAND 
corporation. 

Our  estimate  of  change  in  practice  patterns 
is  proxied  by  our  observation  of  cxunulative 
changes  in  average  length  of  stay  since  the 
beginning  of  the  prospective  payment  system. 
Average  length  of  stay  declined  dramatically 
during  the  first  years  of  the  prospective 
payment  system  and  has  gradually  increased 
in  subsequent  years.  We  have  made  and  will 
continue  to  make  only  gradual  adjustmente 
for  this  factor  over  time  to  avoid  precipitous 
adjustmente  to  the  update  amount  We  have 
yet  to  adjust  fully  for  the  cumulative  decline 
in  average  length  of  stay  since  the  inception 
of  the  prospective  payment  system. 
[FR  Doc.  90-20677  FUed  8-31-90;  8:45  am) 
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AOCNCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

;  Notice  with  comment  period 


:  This  notice  announces  and 
invites  comments  on  a  model  fee 
schedule  for  physicians'  services  that  is 
required  by  section  8102  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989.  The 
model  fee  schedule  provides  very 
preliminary  estimates  for  some,  but  not 
all.  services  to  illustrate  the  effects  of 
the  Medicare  physician  payment  fee 
schedule  that  will  begin  to  take  effect  in 
January  1992.  In  accordance  with 
section  8102(f)(ll),  we  are  maldng  the 
model  fee  schedule  available  to  the 
public  through  publication  of  this  notice. 
Any  comments  received  from  the  public 
will  be  considered  carefully,  but  not 
specifically  addressed  in  a  subsequent 
proposed  rule. 

DATIS:  Comments  should  be  received  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  November 
3.ig9a 


:  Mail  comments  to  the 

following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-«9&-NC  P.O. 
Box  28878,  Baltimore,  Maryland  21207. 
If  you  prefer,  you  may  deliver  your 

comments  to  one  of  the  following 

addresses: 

Room  309-G.  Hubert  R  Humphrey 

Building.  200  Independence  Ave.,  SW., 

Washington.  DC,  or 
Room  132.  East  High  Rise  Building,  8325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-609-NC.  CommenU  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone* 
202-245-7800). 

To  obtain  individual  copies  of  this 
document,  contact  the  following: 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washingtoa  DC  20402,  (202)  78»-d238. 

The  charge  for  individual  copies  is 
$1.50  for  each  issue  or  for  each  group  of 
pages  as  actually  bound,  payable  by 
check  or  money  order  to  the 
Superintendent  of  Documents. 

roH  RNITNEII  MFORMATION  CONTACT: 
Terrence  L  Kay,  (301)  966-4494. 
•u^PifMnrrARY  inpormation: 
L  Purpose  of  diis  Notice 

On  December  19, 1989.  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(Public  Law  101-239)  was  enacted. 
Section  8102(a)  of  Public  Law  101-239 
amended  title  XVUI  of  the  Social 
Security  Act  (the  Act)  by  adding  a  new 
section  1848,  Payment  for  Physicians' 
Services.  New  section  1848  of  the  Act 
provides  for  replacing  the  current 
reasonable  chaige  payment  mechanism 
of  actual,  customary,  and  prevailing 
charges  with  a  resource-based  relative 
value  scale  (RBRVS)  fee  schedule 
beginning  January  1, 1992. 

Section  8102(f)(ll)  of  Public  Law  101- 
239  requires  the  Secretary  to  develop  a 
model  fee  schedule  using  the 
methodology  set  forth  in  section  ei02(a), 
before  implementing  the  fee  schedule  for 
physicians'  services.  Also,  the  Secretary 
is  required  to  submit  the  model  fee 
schedule  by  September  1, 1990  to  the 
appropriate  committees  of  Congress  and 
to  make  it  available  to  the  public 
The  task  of  developing  the  fee 
schedule  is  extremely  complex  and  wiU 
have  significant  impact  on  Medicare 
payment  for  various  physician  services. 
While  the  law  prescribes  many  of  the 
procedures  and  methods  to  be  used  in 
developing  the  fee  schedule  and  in 
moving  to  the  new  system,  the  Secretary 
must  also  resolve  a  number  of  key 
payment  policy  and  technical  issues. 
The  model  fee  schedule  (attached  as  an 
Addendum  to  this  notice)  lists  and 
explains  these  issues  and  describes 
steps  that  have  been  taken  or  will  be 
taken  toward  resolution  of  the  issues.  In 
many  cases,  alternate  options,  rather 
than  specific  choices,  are  offered  for 
public  consideration  and  comment  This 
approach  underlines  our  earnest  desire 
to  solicit  the  views  and  build  on  the 
experience  of  physicians,  beneficiary 
groups,  and  others  in  the  public  to 
produce  a  Medicare  fee  schedule  that  is 
workable  and  fair. 

The  law  requires  that  the  fee  schedule 
be  phased  in  beginning  in  1992. 
becoming  fully  effective  in  199a  The 
publication  of  the  model  fee  schedule  is 
the  first  major  step  in  this  process.  As 
required  by  the  law,  this  model  does 
contain  relative  values  for  as  many 


services  as  can  be  assigned  those  values 
based  on  data  developed  so  fan  about 
1,400  procedures  out  of  some  7,000 
expected  to  be  covered  in  the  final  fee 
schedule.  However,  it  is  important  to 
point  out  that  the  relative  values 
included  in  the  model  fee  schedule  are 
very  preliminary  and  should  be  treated 
as  illustrative  only.  The  study  team  that 
developed  these  values  is  presently 
refining  and  expanding  its  study. 
Important  policy  and  technical  issues 
are  unresolved.  In  addition.  1987  data 
was  used  in  computing  the  values. 
Many,  and  perhaps  all.  of  these  values 
will  change  when  the  study  team 
completes  its  work,  policy  issues  are 
resolved,  and  more  recent  data  becomes 
available. 

The  model  fee  schedule  is  a  structure 
and  a  basis  for  ongoing  consultation 
with  the  Congress,  the  PPRC.  the  health 
care  community,  beneficiary  groups,  and 
others  affected  by  our  payment  system. 
This  model  reflects  our  current  thinking 
and  progress  toward  resolving  the  policy 
issues  involved.  With  additional 
information  and  analysis,  there  will  be 
refinements  in  our  policies  before 
publication  of  a  proposed  rule  next  year. 
We  are  committed  to  working  closely 
and  productively  with  as  many 
interested  parties  as  possible  in  this 
massive  and  important  undertaking,  and 
to  implementing  a  Medicare  physician 
fee  schedule  beginning  January  1, 1992. 
In  accordance  with  section  8102(f)(ll) 
of  Public  Law  101-239.  we  submitted  the 
model  fee  schedule  to  the  appropriate 
committees.  To  comply  with  the  statute 
that  the  model  fee  schedule  be  available 
to  the  public  by  September  1, 1990.  we 
are  publishing  it  in  its  entirety,  as  an 
Appendix  to  this  notice. 

An  important  purpose  of  this  notice  is 
to  provide  an  opportunity  for  interested 
parties  to  review  and  comment  on  the 
model  fee  schedule  as  it  exists  on 
September  1. 1990.  Therefore,  we 
encourage  comments  on  all  aspects  of 
the  model  fee  schedule.  We  do  not 
intend  to  respond  to  written  comments 
on  this  notice  for  the  reasons  explained 
in  section  III  of  this  notice.  Nevertheless, 
we  are  requesting  that  comments  be 
received  within  80  days  fit>m  September 
4. 1990  to  allow  us  to  consider  all 
comments  before  we  begin  preparing  the 
proposed  rule  that  will  set  forth  the 
proposed  requirements  for  the  final  fee 
schedule.  We  have  set  an  April  1, 1991 
target  date  for  publishing  the  proposed 
rule. 

n.  Inftmnatioo  CoDaction  Reqidremnits 

This  notice  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
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Consequendy,  it  need  not  ht  leiiewed 
by  the  Office  of  Management  and 
Budget  jmderihe  authority  of  the 
Paperwork  Reductioo  Act  of  1980  (44 
U.S.C3S01«tseq^ 

in.  ReapoBsesto^icmMrti 

While  written  comments  on  this 
notice  will  be  considered  carefully  as 
we  develop  ^le  proposed  rule  for  the 
actual  fee  sdwdule  for  physicians' 
services,  we  do  not  plan  io  publisih  a 
summary  dl  written  comments  with 
responses  as  part  of  that  proposed  xule. 
If  yon  wish  to  have  your  comments 
formally  considered,  they  must  be 
submitted  Io  ns  in  response  to  tfie 
proposed  rule  in  accordmice  wifli  the 
instructions  specffled  in  that  rule.  We 
will  summarize  and  respond  to  written 
comments  on  the  proposed  rule  when 
we  publish  the  final  Tule. 
(Section  IBM  itf  tiieSooial  Security  Act  <42 
U.S.C  139SW-4Q 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  Medicare— 
StippiemefitaTT  Medical  insurance  Program) 

Oated:  August  17.1890. 
GaU  R.  WQensky. 

Administrator,  tJecltbCace  Financing 
Administration. 

Anproved:  August  28.  VOBO. 
Lotas  W.  SuIEvaii. 
Secretary. 


3.  Scope  ef 'fta  Global  Surgical  ftdcage. 

4.  Mnor  Swgeiy  andnoirinaisiead 


Model  rae  SdMdula  foe  EhyskianS'  Services 
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Chaptar  1— intiaductian 

A.  Physician Fayment  Rdform  in  the 
OmnAtis  Budget  Reconciliation  Act 
^OBRA)ofl989 

A  comprehensive  package  of 
Medicare  physician  payment  reforms 
was  included  in  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1980  XPub. 
L 101-239),  enacted  on  December  19. 
1S89.  Section  610Z(i^  of  Pub.  L.  101-239 
amended  Title  XVm  of  the  Social 
Security  Act  (the  Act)  by  adding  a  new 
section  1848.  'Tayment  for  Physicians' 
Services".  This  new  section  contains 
three  major  elements. 

First,  the  current  reasonable  charge 
payment  mechanism  will  be  replaced  by 
a  fee  sdiedule  for  jjhysixaans*  services 
based  on  a  resource-baaed  relative 
value  scale  (IfflRVS).  The  relative  value 
of  eadi  service  will  be  the  sum  of 
relative  value  units  tRVUs)  representing 
physician  work,  practice  expenses  net  of 
malpractice  expenses  (overhead)  and 
the  cost  of  piofessioiud  liability 
insurance  (malpractice].  Nationally 
mrfform  relative  vahies  will  be  adjusted 
fbr^ach  loeaHty  by  a  geographic 
adjustment  factor  (OAF).  (Only  one- 


fourth  of  (he  phytsidan  woik  relative 
value  is  subject  to  adjustmenLlTlia 
conversion  Tatitortconveifing  total 
relative  value  imits  Into  dollar  payment 
amounts)  is  to  be  budget  neutral  so  (hat 
had  the  fee  schedule  applied  duiiag  1911 
it  would  result  in  the  same  level  of 
aggregate  payments  as  would  be  made 
under -the  reasonable  chaege  sjcatea. 
The  new  fee  schedule  will  be  pband  in 
over  four  years,  beginntaigin  1992.  woth 
the  new  rtiles  tiflly  effective  In  1998. 
During  1992  throu^  1995  transition 
provisions  generally  blend  %M  old 
payment  amounts  with  (he  new. 
Second,  (he  statute  establishes 
volume  peiformance  standard  rates  of 
incsease  Tor  e^pendituies  TorMedicaie 
physicians'  services.  The  joal  of  these 
Medicare  volnme  perfbrmanre 
standards  IMVPS)  Is  to  Involve 
pfaysiciaas  in -6ie  effort  to  slow  theliigh 
annual  rate  of  increase  in  e^sP^ncfitures 
bybaviiig  them  evaluate  more  care&illy 
the  services  they  provide  wKhan  eye 
toward  eliminaiing  those  (hat  are 
inappropriate  or  ineffective.  The  Sscal 
year  1990  performance  staadacd  xate  of 
increase  of  9.1  peroent  was  announced 
in  December  1980. 

Tor  fiscal  year  1901  and  biture  years 
the  new  law  prescribes  a  preoess  as 
follows:  (l)The  Secretary  of  Health  and 
Human  Services  (HHS]  recommends  «n 
acceptable  performance  standard  rate 
(or  rates)  of  increase;  (Z)  the  TSiysicimi 
Payment  Review  Commission  fPPRC) 
comments;  p)  Congress  either 
establishes  the  rate  of  increase  or,  if  it 
does  not  act,  (4)  the  standacd  is 
determined  by  the  Secretary  using  a 
default  mechanism.  FollowUig  (his 
process,  on  April  IB.  199a  (he  Secretary 
recommended  an  8.7  percent 
performance  standard  rate  oT  increase 
for  surgical  services  lor  fiscal  year  1991 
and  a  10.5  percent  rate  for  other 
services. 

If  expenditures  for  physicians' 
services  under  Medicare  Part  B  exceed 
the  established  standard  and  if 
Congress  does  not  act  to  t^pdate  the  fee 
schedule  conversion  factor,  then  under  a 
default  mechanism  the  amount  of  the 
annual  update  for  a  subsequent  year 
will  be  reduced  below  what  It  vroiild 
otherwise  have  been.  The  reduction  in 
the  update  may  not  exceed  2  percentage 
points  for  1992  and  1993.  2.5  percentage 
points  for  1994  and  1995  and  3.0 
percentage  points  thereafter.  (Updating 
the  conversion  factor  is  explained 
furtherindiapterll). 

Third,  beneficiary  financial  protection 
&om  changes  in  excess  xrf  (he  Medicare 
fee  sched^e  will  be  improved.  The 
current  maximum  allowable  actual 
charge  (MAAC),  which  conSti^ins  (he 
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total  amounts  that  physicians  can 
charge  Medicare  braefidaries,  will  be 
replaced  by  a  new  limiting  charge, 
b^inning  in  1991.  This  provision  and 
other  provisions  of  OBRA  of  1989  of 
particular  interest  to  Medicare 
beneficiaries  are  described  in  chapter 
VL 

B.  Development  of  the  Model  Fee 
SiJieduIe 

The  fee  schedule  for  physicians' 
services  is  expected  to  make  significant 
changes  in  payment  amounts  for 
thousands  of  Medicare-covered  services 
provided  by  physicians.  The  fee 
schedule  as  enacted  in  OBRA  of  1989 
represents  a  fundamental  revision  of  the 
basis  for  physician  payment  in  Medicare 
as  it  existed  since  the  origins  of  the 
program  in  1965.  Development  of  the 
concepts  and  methodology  underlying 
this  new  payment  system  has  been 
underway  for  a  number  of  years.  Based 
on  Congressional  mandates  contained  in 
Pub.  L  99-272  (Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985),  Pub. 
L  99-509  (OBRA  of  1986)  and  Pub.  L 
100-203  (OBRA  of  1987),  the  Department 
of  HHS  and  the  Health  Care  Financing 
Administration  (HCFA)  have  devoted 
considerable  effort  to  the  development 
of  a  physician  fee  schedule  based  on  a 
relative  value  scale. 

HCFA  has  been  assisted  in  this  task 
by  a  number  of  experts  inside  and 
outside  government,  including  the 
research  team  at  the  Harvard  University 
School  of  Public  Health  led  by  William 
Hsiao,  Ph.D.  The  Harvard  research  team 
produced  "A  National  Study  of 
Resource-Based  RelaUve  Value  Scales 
for  Wiysician  Services"  (September 
1988)  under  a  cooperative  agreement 
with  HCFA-  We  would  also  like  to 
acknowledge  the  invaluable 
contribution  made  by  the  PPRC  In 
developing  this  report  we  have 
extensively  utilized  the  PPRCs  analyses 
and  recommendations  in  formulating  our 
own  views. 

Pursuant  to  the  statutory  mandates 
listed  above,  the  Department  of  HHS 
and  HCFA  submitted  three  reports  to 
Congress  in  October  1989  ("Volume  and 
Intensity  of  Physician  Services", 
"Relative  Value  Scales  for  Physician 
Services"  and  "Implementation  of  a 
National  Fee  Schedule")  that 
summarized  the  results  of  extensive 
research  and  analysis  relating  to  the 
possible  implementation  of  a  Medicare 
physician  fee  schedule  based  on  an 
RBRVS.  These  reports  reviewed  both 
the  theoretical  and  practical 
ramifications  of  the  transition  to  a  fee 
schedule  and  simulated  the  eff^s  of 
the  change  imder  various  assumptions. 


Enacted  2  months  after  HHS 
submitted  these  reports.  Pub.  L 101-239 
required  the  Secretary  to  implement  a 
fee  schedule  for  physician  payment,  as 
described  above.  While  the  law 
prescribed  many  of  the  procedures  and 
methods  to  be  used  in  development  of 
the  new  fee  schedule  and  in  the 
transition  from  the  old  system  to  the 
new.  discretion  was  left  to  the  Secretary 
to  resolve  a  number  of  key  payment 
policy  and  technical  issues.  The  model 
fee  schedule  presented  here  will  list  and 
explain  these  issues  and  describe  steps 
that  have  been  taken  and  will  be  taken 
toward  resolution  of  these  issues  prior 
to  implementation.  On  some  issues  we 
are  taking  a  position  at  this  time;  on 
others  we  are  presenting  options 
without  identifying  a  preferred 
approach. 

Section  6102(f)(ll)  of  Pub.  L  101-239 
requires  the  Secretary  of  HHS  to 
develop  a  model  fee  schedule,  using  the 
methodology  set  forth  in  section  1848  of 
the  Social  Security  Act  with  respect  to 
the  actual  fee  schedule.  The  model  fee 
schedule  is  to  include  ".  .  .  as  many 
services  as  the  Secretary  concludes  can 
be  assigned  valid  relative  values."  It  is 
to  be  submitted  to  appropriate 
committees  of  Congress  and  made 
available  to  the  public  by  September  1, 
1990. 

An  important  purpose  of  the  model  fee 
schedule  is  to  provide  tin  opportunity  for 
interested  parties  to  review  and 
comment  on  the  fee  schedule  and  its 
tmderlying  assumptions  as  it  exists  on 
September  1. 1990,  well  before  it  is 
actually  used  as  the  basis  for  Medicare 
physician  payment,  beginning  in  January 
1992.  Therefore,  the  report  that  follows 
attempts  to  be  as  current,  accurate,  and 
complete  as  possible  in  providing  the 
best  available  estimates  of  relative 
values,  geographic  practice  cost  index 
values,  and  other  information  which 
may  be  helpful  in  gauging  the  effects  of 
the  new  payment  system.  This  model  fee 
schedule  is,  nonetheless,  far  from  a 
complete  and  final  fee  schedule  for 
Medicare  physician  payment  Because 
many  relative  values  and  other 
important  data  will  not  be  available 
until  later  and  because  many  policy  and 
methodological  issues  are  not  fully 
resolved,  all  estimates  in  this  report 
must  be  viewed  as  very  preliminary. 
Many  and  perhaps  all  of  the  estimated 
payment  amounts  that  can  be  derived 
from  the  tables  provided  in  the  addenda 
will  change,  perhaps  significantly, 
before  the  actual  fee  sdiedule  is 
published  in  1991.  In  addition,  estimates 
for  many  services  cannot  be  provided  at 
this  time. 


C.  Differences  Between  Model  Fee 
Schedule  and  Actual  Fee  Schedule 

Many  of  the  expected  differences 
between  the  model  fee  schedule 
published  here  and  the  actual  fee 
schedule  to  be  implemented  on  January 
1. 1992  relate  to  the  status  of  the  work  of 
the  Harvard  study  team,  which  is  far 
fitjm  complete.  The  September  1988 
Harvard  team  report  on  Phase  I  of  their 
study,  provided  relative  values  for 
physician  work  for  about  1400  physician 
services,  representing  about  two-thirds 
of  1987  Medicare  allowed  charges.  This 
model  fee  schedule  is  based  entirely  on 
these  results.  Relative  values  for  most  of 
the  remaining  physician  services,  which 
would  bring  the  total  up  to  about  95 
percent  of  Medicare  allowed  charges, 
are  expected  to  be  provided  in  the 
second  phase  of  the  Harvard  study. 
Some  of  those  results  are  expected  to  be 
available  in  the  fall  of  1990  and  the 
remainder  at  the  end  of  the  year. 

In  Phase  11.  the  Harvard  team  is  not 
only  surveying  additional  physician 
specialty  groups,  but  also  resurveying 
several  of  the  specialties  already 
surveyed.  Thus  any  and  all  of  the  1400 
physician  work  RVUs  presently 
available  may  change  and  thousands  of 
RVUs  have  yet  to  be  provided.  Further, 
we  have  entered  into  an  agreement  with 
the  Harvard  study  team  for  a  Phase  III, 
which  is  mtended  to  help  fill  in  the 
remaining  gaps  in  RVUs  available  for 
fee  schedule  implementation.  The 
precise  timing  of  Riase  III  is  not  final  at 
this  time. 

In  addition,  the  relatively  short  time 
between  enactment  of  OBRA  of  1989 
and  the  statutory  deadlme  for  the  model 
fee  schedule  (about  9  months)  has  not 
permitted  us  to  resolve  many  important 
and  complex  policy  and  technical  issues 
associated  with  the  fee  schedule.  These 
issues,  which  are  explained  in  detail  in 
the  chapters  that  follow,  include  reform 
of  visit  coding,  a  uniform  global  surgery 
definition,  integration  of  the  existing 
radiology  and  anesthesiology  payment 
rules  into  the  new  fee  schedule  for 
physician  payment  and  the  precise 
methodology  for  the  fee  schedule 
conversion  factor.  When  these  issues 
are  resolved,  some  model  fee  schedule 
values  will  have  to  be  adjusted 
accordingly  for  actual  fee  schedule 
implementation.  Many  procedure  values 
are  omitted  entirely  from  the  model  fee 
schedule  because  no  reasonable  process 
for  estimations  is  available  at  this  time. 
Further  differences  l>etween  model  fee 
schedule  values  and  final  fee  sdiedule 
values  will  result  from  the  availability  of 
more  recrat  data.  The  model  fee 
schedule  conversion  factor  was 
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computed  using  1967  Part  B  Medicare 
Annual  Data  (BMAD)  daU  "aged"  to 
represent  1988;  these  data  do  not  include 
any  of  the  statutory  payment  changes 
since  1988.  The  final  fee  schedule 
conversion  factor  will  be  based  on  the 
latest  data  available  prior  to  publication 
of  the  final  fee  schedule  in  October  1991. 
Similarly,  the  national  average  allowed 
charge  for  each  sarvice  in  1991  needed 
to  compute  the  charge-based  overhead 
and  malpractice  RVUs  was  estimated 
for  the  model  fee  schedule  using  1987 
BMAD  data.  These  data  were  used  for 
the  model  fee  schedule  because  they 
were  readily  available,  having  been 
used  for  previous  analyses.  Use  of 
existing  data  facilitated  timely 
completion  of  the  model  fee  schedule. 
The  model  fee  schedule  values 
presented  here  should  be  treated  as 
very  preliminary.  By  the  time  of  the 
actual  fee  schedule,  more  recent  data 
will  be  available  and  will  be  substituted. 

Finally,  the  model  fee  schedule  does 
not  reflect  the  effects  of  the  fee  schedule 
transition  provisions,  which  blend  the 
old  payment  rates  vrith  the  new  for 
many  procedures  during  the  period  1992 
through  1995.  Depending  on  the 
historical  payment  patterns  in  individual 
localities,  physicians  ma^  receive  the 
fee  schedule  payment  for  a  service  in 
1992  or  a  payment  amount  somewhere 
between  the  fee  sdiedule  amount  and 
the  average  allowed  charge.  The  model 
fee  schedule  includes  only  the  estimated 
fee  schedule  amounts.  The  transition 
provisions  are  detailed  in  chapter  IV 
below. 

D.  Plans  for  Actual  Fee  Schedule 
Publication  1 1 

The  Department  expects  to  publish  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  the  fee  schedule  regulation  by  April 
1, 1991.  followed  by  a  60  day  comment 
period.  Our  target  date  for  the  final 
regulation  is  mid-October  1991.  This 
date  will  allow  us  to  incorporate  the 
most  recent  available  data  and  should 
also  allow  adequate  time  for  the 
Medicare  carriers,  which  process  claims 
for  physicians'  services,  to  make  final 
adjustments  to  their  systems  prior  to 
implementation  on  January  1, 1992.  A 
participating  physician  enrollment  cycle 
is  scheduled  for  calendar  year  1992.  As 
has  been  our  practice  in  the  past  we 
intend  to  send  physicians  a  "Dear 
Doctor"  letter  informing  them  of  the 
program  changes,  the  upcoming 
participation  decision  and  sending  them 
fee  schedule  rates  for  their  highest 
volume  procedures  as  specified  in 
section  1848(h).  We  also  intend  to  allow 
physicians  sufficient  advance  notice  to 
allow  them  time  to  predict  impact  oi  the 
changes  on  their  practices  prior  to 


making  their  participation  decisions  for 
1992. 

As  discussed  later,  certain  data 
needed  for  the  fee  schedule,  such  as 
relative  values  for  very  low  volume 
codes,  may  not  be  avidlable  in  time  for 
publication  in  the  NPRM.  In  these 
instances,  we  will  provide  information 
in  the  NPRM  on  the  methodology  we 
will  use  to  obtain  these  data  prior  to  the 
October  1991  final  regulation. 

The  Department  encourages  written 
comments  on  the  model  fee  schedule 
published  here  and  will  consider  such 
comments  carefully  as  we  develop  the 
NPRM.  However,  we  do  not  plan  to 
publish  a  summary  of  written  comments 
with  responses  as  part  of  the  NPRM  or 
respond  to  comments  individually. 
Instead,  written  comments  on  the  NPRM 
will  be  siunmarized  with  responses  in 
the  final  regulation. 

Charter  D— Description  of  die  Fee 
Schedule 

A.  Physicians' Services  to  be  Included 
in  the  Fee  Schedule 

Section  1848(a)(1)  of  the  Act  (added 
by  section  6102  of  OBRA  of  1989) 
requires  that  payment  be  made  under  a 
Medicare  fee  sd^eaule  based  on  an 
RBRVS  for"*  *  *  all  physicians' 
services  (as  defined  in  subsection  (j)(3)). 
•  •  *."  Subsection  (j)(3)  of  section  1848 
of  the  Act  defines  "physician  services" 
for  purposes  of  the  Medicare  fee 
schedule  as  including: 
"items  and  services  described  in 
paragraphs  (1).  (2)(A).  (2)(D),  (3)  and  (4) 
of  section  18ei(s)  (other  than  clinical 
diagnostic  laboratory  tests  and  such 
other  items  and  services  as  the 
Secretary  may  specify)." 

The  services  identified  in  the  law  are 
as  follows: 
1861(s)(l)— "physicians'  services":  these 

services  are  limited  to  the 

professional  services  of  physicians  as 

defined  in  sections  1861  (q)  and  (r). 
iaei(s)(2)(A)— "services  and  supplies 

.  .  .  furnished  as  an  incident  to  a 

physician's  professional  service .  .  .;'* 
1861(s)(2)(D)— "outpatient  physical 

therapy  services  and  outpatient 

occupational  therapy  services;" 
1861(s)(3}— "diagnostic  X-ray  tests .  .  .. 

diagnostic  laboratory  tests,  and  other 

diagnostic  tests;"  and 
1861(s)(4)--"X-ray,  radium,  and 

radioactive  isotope  therapy,  including 

materials  and  services  of 

technicians;" 

If  the  service  is  currentiy  paid  based 
on  reasonable  diarges.  tiien  payment 
will  be  made  under  the  Medicare  fee 
schedule  regardless  of  wbether  a 
physician  or  other  entity  (e.g..  an 


independenUy  practicing  physical 
therapist)  provided  the  service.  While 
the  statute  would  permit  us  to  specify 
certain  services  for  exclusion  from  the 
fee  schedule,  we  have  chosen  not  to  do 
so.  Except  for  medical  supplies  covered 
incident  to  a  physician's  professional 
service  and  services  for  which  no 
national  code  has  been  established  (e.g.. 
new  procedures),  there  will  be  a 
national  fee  schedule  amount  specified 
for  each  service. 

Covered  drugs  will  continue  to  be 
paid  as  an  add-on  to  the  bill  for  the 
service  to  which  they  are  incident 
(Otherwise,  outpatient  drugs  continue  to 
be  excluded  fi*om  Medicare  coverage.) 

Payment  for  medical  supplies 
provided  as  an  "incident  to"  the 
physician's  total  service  will  be  included 
as  part  of  the  payment  made  to  the 
physician  for  his  or  her  professional 
service.  Non-drug  supplies  can  be 
viewed  as  part  of  the  practice  expense 
component  of  a  service. 

As  indicated  in  our  discussion  of  local 
codes  in  chapter  m,  new  procedures  will 
be  coded  using  a  local  carrier-unique 
code  and  will  be  paid  under  the  fee 
schedule  using  relative  values 
determined  by  the  carrier  until  HCFA 
establishes  a  national  code  and  value 
for  the  service. 

Services  of  Optometrists.  Dentists,  Oral 
and  Maxillofacial  Surgeons.  Podiatiists 
and  Chiropractors 

Optometrists,  dentists,  oral  and 
majdllofadal  surgeons,  podiatrists  and 
chiropractors  are  considered  to  be 
physidans  by  Medicare  when  they 
provide  services  specified  by  section 
1861(r)  of  the  Act  These  typiss  of 
physidans  are  often  called  "limited 
license  practitioners". 

Because  they  are  defined  as 
physicians  by  section  1861(r)  for  a 
limited  range  of  services,  and  because 
the  Medicare  fee  schedule  applies  to 
"physidans"  services",  the  Medicare  fee 
schedule  applies  to  them  wdien  they 
provide  specific  services  for  which  the 
law  considers  them  to  be  physidans.  In 
addition,  section  1848(c)(5)  of  the  Act 
prohibits  the  Secretary  from  imposing 
different  relative  values  or  a  different 
conversion  factor  ".  .  .  for  a  physicians' 
service  based  on  n^ether  the  physidan 
furnishing  the  service  is  a  specialist  or 
based  on  the  type  of  spedalfy  of  the 
physidan." 

The  question  that  arises  under  the 
Medicare  fee  schedule  is  whether  these 
categories  of  physicians  provide  the 
same  services  when  tiiey  bill  under  a 
procedure  code  that  is  also  used  by 
doctors  of  medicine  and  osteopathy. 
With  the  exception  of  chiropractors. 
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who  have  tfidr  own  miqae  cod*,  our 
inclination  at  this  tima  ia  to  <^!»nridw  the 
■enrica  the  saiM  and  to  pay  the  um» 
amount  whether  perfomed  by  an  IklO, 
D^..  or  hmited  beau*  {diyddan.  We 
are.  however,  continoing  to  review 
available  infbnnation  on  the 
comparability  at  tfaeie  services  and 
«q>ect  to  consult  widi  dte  PFRC, 
physician  groups,  and  the  caniers 
regarding  this  issue. 

Services  of  Nonphysidan  Practitioners 

There  are  seven  'categories  of 
nonphysician  practitioners  for  whom 
there  is  separate  coverage  and  payment 
under  Medicare.  They  are: 

•  Physician  assistant  (PA). 

•  Nurse  practitioner  (NP), 

•  Certified  registered  nurse 
anesthetist  (CRNA). 

•  Nurse  midwife  (NM), 

•  PhjTsical/occupational/speech 
therapist  (PT/OT/ST). 

•  I^chologist  and 

•  Clinical  social  woricer. 
Medicare  coverage  and  payment  rules 

vary  for  each  of  these  practitioners. 
Under  current  payment  rules,  all  of 
these  practitioners  have  their  payment 
amounts  limited  in  some  way  by  the 
amounts  paid  to  physidans  for  the  same 
service,  with  die  exception  of  PT/OT/ 
STs.  (Independently  practicing  PT/OT/ 
STs  have  their  own  customary  and 
prevailing  charge  profiles  under  the 
existing  reasonable  charge  system  and 
are  not  limited  by  physician  payment 
levels.) 

All  of  these  practitioners  will  be 
affected  by  the  Medicare  fee  schedule  in 
1992.  First  section  18480)  of  the  Act 
defines  physicians'  services  for  payment 
under  the  Medicare  fee  schedule  as 
includii^  outpatient  physical  and/or 
occupational  therapy  services.  These 
services  will  therefore  be  paid  under  the 
fee  schedule  like  all  other  physicians' 
services. 

Second,  the  payment  limitation 
percentages  for  the  services  of  PAs,  NPs, 
CRNAs,  and  NMs  expressed  in  present 
law  as  a  percentage  of  prevailing 
charges  or  fee  schedule  amounts  paid  to 
physicians  are  continued  by  law  under 
the  fee  schedule.  These  percentages 
range  from  65  to  100  percent  depending 
upon  the  practitioner,  the  service,  and 
the  site  of  service. 

Third,  clinical  psychologists  and 
clinical  social  workers  will  receive 
payments  computed  as  a  percentage  of 
physician  fee  schedule  payment 
amounts.  Section  6113  of  CffiRA  of  1968 
broadened  coverage  of  the  dierapeutic 
services  of  clinical  psychologists  to  all 
sites  of  service  and  added  coverage  of 
the  services  of  clinical  social  wcMkers. 
The  law  gives  the  Seovtary  die 


anthority  to  establish  a  fee  schedul*  for 
paying  the  services  of  clinical 
psychologists.  We  expect  to  issue 
propoeed  regulations  in  the  near  future 
that  will  provide  a  methodology  for 
computing  payment  of  therapeutic 
services  of  dhiical  psychologists. 
Section  ia33(aHl)(F)  of  the  Act.  enacted 
by  section  6113  requires  that  payment 
fw  the  services  of  clinical  social 
workers  be  derived  in  part  from  an 
amount  equal  to  75  percent  of  the 
pajnnent  amount  for  clinical 
psychologists. 

Section  6ia2(e)(7)  of  OBRA  of  1960 
requires  the  PPRC  to  conduct  a  study  of 
the  effects  of  the  fee  schq^ule  on 
nonphysician  practitioners.  The  HVC  is 
required  to  report  on  the  results  of  this 
study  by  July  1, 1991. 

Provider-Based  and  Teaching  niysidans 

In  general  a  provider-based  physician 
(PEP)  is  a  physidan  who  is  compensated 
by  a  provider  (hospital,  skilled  nursing 
facility,  or  comprehensive  outpatient 
rehabilitation  facility)  for  patient  care 
services.  Direct  medical  and  surgical 
services  furnished  to  an  mdivldual 
patient  in  a  provider  setting  by  JPBP  are 
currently  paid  under  part  B  on  a 
reasonable  charge  basis  (or,  in  the  case 
of  radiologist  services,  under  the 
radiologist  fee  schedule)  like  all  other 
ph]rsicians'  services.  Except  for  certain 
PBP  physidans  practicing  in  hospitals 
with  approved  teaching  programs,  in 
constructing  customary  charges  for  PBP 
services  vdiere  there  is  a  compensation 
agreement  for  patient  care  services,  the 
carrier  is  required  by  regulations  to  base 
the  cuatomary  charges  on  the  amount  of 
compensation  the  physidan  receives  for 
the  direct  patient  care  services.  These 
are  referred  to  as  compensation-related 
charges. 

For  example,  assume  that  a  physidan 
is  paid  $100,000  for  his  full  range  of 
services.  It  is  determined  that  50  percent 
of  his  time  is  spent  in  direct  patient  care, 
that  he  renders  only  one  type  of  service 
(e.g.,  interpretation  of  EKGs),  and  that 
he  performed  IjOOO  of  these  services  in 
the  most  recent  year.  The  physidan's 
customary  charge  would  be  the  amount 
of  his  compensation  attributed  to  direct 
patient  care,  $50,00a  divided  by  die 
number  of  services,  1,000,  or  $50. 
Prevailing  charges  would  then  be 
constructed  according  to  the  usual 
methodology  using  customary  charges  of 
all  physidans  practicing  in  the  provider 
setting  in  the  same  locality. 

Under  the  fee  schedule,  PBPs  will  be 
for  direct  medical  and  surgical  services 
on  the  same  basis  as  other  physidans. 
Then  will  no  longer  be  any  need  for 
computation  of  compenaation  related 
customary  charges  since  customary 


charges  will  no  hmger  be  the  basis  for 
payment  for  physicians' services  once 
the  fee  schedule  becomes  effective. 

Althou^  converting  fitsm  the  current 
payment  s)rstem  to  the  fee  schedule  may 
affed  the  amount  of  payment  for  a  PBP, 
it  will  not  change  the  requirements  that 
must  be  met  for  the  services  of  PBPs  to 
qualify  for  payment  as  physicians' 
services  under  part  B.  That  is.  payment 
for  phsyidans'  services  to  patients  of 
providers  will  be  payable  under  the  fee 
schedule  only  if,  as  under  the  present 
reasonable  charge  system,  the  services 
are  personally  furnished  for  an 
individual  patient  by  a  physician:  the 
services  contribute  directly  to  the 
diagnosis  or  treatment  of  an  individual 
patient:  and  the  services  ordinarily 
require  the  services  of  a  physidan. 
(Additional  specific  requirements  apply 
for  radiology,  anesthesiology,  and 
pathology  services.) 

In  the  case  of  teaching  physicians  (i.e. 
physidans  who  involve  interns  and 
residents  in  the  care  of  their  patients), 
there  is  a  set  of  spedal  payment  rules 
for  determining  customary  charges. 
Under  the  fee  schedule,  the  payment 
level  for  teaching  physicians  will  be  the 
same  as  for  all  other  physicians  since 
customary  charges  are  no  longer 
applicable.  However,  the  current 
coverage  requirements  in  the  regulations 
and  operating  instructions  for 
determining  when  a  teaching  physidan 
can  bill  for  services  performed  by  an 
intern  or  resident  under  his  or  her 
supervision  will  be  continued  under  the 
fee  schedule.  In  general,  a  charge  by  a 
teaching  physidan  will  be  recognized 
for  services  as  an  attending  physician 
when  interns  and  residents  are  invqlved 
in  the  care  of  the  physician's  patients 
only  if  his  or  her  services  to  the  patient 
are  of  the  same  charader,  in  terms  of 
responsibilities  to  the  patient  that  are 
assumed  and  fulfilled,  as  the  services 
the  physician  renders  to  other  patients. 
This  attending  physician  criterion  for 
teaching  physicians  will  remain  in  effect 
under  the  fee  schedule.  (That  is,  the  fee 
schedule  changes  the  amount  that 
Medicare  pays,  but  not  the  services  for 
which  it  pays.) 

Section  1861(b)(7)  of  die  Ad  and 
implementing  regulations  (42  CFR 
405.465(a)  and  405.521(d)(2))  currenUy 
allow  a  hospital  to  be  reimbursed  on  a 
cost  basis  for  the  direct  patient  care 
services  of  teaching  physidans  if  certain 
conditions  are  met  While  the  language 
of  OBRA  of  1960  did  not  specifically 
repeal  this  cost  election  provision, 
continuation  of  this  election  option 
would  appear  inconsistent  with  the 
overall  purpose  of  the  physidan  fee 
schedule.  Clarifying  legislation  may  be 
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needed  to  resolve  this  issue  prior  to  fee 
schedule  implementation  in  1992. 
A  Formula  for  Computing  Payment 
Amounts  and  Its  Components 

Under  the  formula  in  section  1848  of 
the  Social  Security  Act  payment 
amounts  for  particular  services  under 
the  physician  fee  schedule  are  the 
product  of  three  elements — a  relative 
value  for  the  service,  a  geographic 
adjustment  factor  for  the  locality,  and  a 
nationally  uniform  dollar  conversion 
factor  (budget  neutral  for  1992).  This 
general  formula  can  be  expressed  as: 
Payment^ = RVUt,  xGAFtu  X  CF 
where 
RVUt= total  relative  value  units  for  the 

service 
GAFts  overall  geographic  adjustment  factor 

for  the  locality 
CF= uniform  national  conversion  factor 
,=service 
,= locality  ' ' 

The  law  also  specifies  that  the  total 
geographic  adjustment  factor  for  a 
locality  is  the  sum  of  three  components, 
relating  to  the  three  components  of  the 
total  RVU  for  a  service.  The  three 
components  are:  (1)  physician  work;  (2) 
practice  expenses  or  overhead  such  as 
rent,  staff  salaries,  equipment,  and 
supplies,  exclusive  of  professional 
malpractice  liability  insurance  costs: 
and  (3)  professional  liability  insurance 
or  malpractice  costs.  The  physician 
work  RVU  must  reflect  the  resources 
required  to  furnish  the  service,  including 
time  and  intensity  of  effort.  The 
overhead  and  malpractice  RVUs  are 
based  on  historical  data  for  overhead  as 
a  fraction  of  total  physician  revenue, 
weighted  by  specjalty,  applied  to 
estimated  1991  average  allowed  charges 
under  the  customary,  prevailing,  and 
reasonable  charge  methodology. 
Separate  geographic  practice  cost 
indices  (GPCIs)  have  been  developed  for 
the  three  components  of  the  fee 
schedule.  The  OAF  is  equal  to  a 
weighted  average  of  these  three  GPCIs, 
as  established  by  section  1848(e)  of  the 
Act  as  added  by  OBRA  of  1989.  Thus, 
,  when  the  GAF  is  expressed  as  die  sum 
of  its  three  components,  the  formula 
becomes: 

Paymentu=RVUt,x[(GPaw,xw,%)+( 
GPaQh,xoh,«+(CPCIm,xm,%)]xCF 

where  1 1 

GPCIw,= geographic  practice  cost  index 

value  reflecting  one-fourth  of  geographic 

variation  in  physidan  work  applicable  in 

the  locality 
GPCIohjs  geographic  practice  cost  index 

value  for  overhead  expense  applicable  in 

the  locality 
GPCIm«=c  geographic  practice  cost  index 

value  for  malpractice  expense  applicable 

in  the  locality 
w%,=work  percentage  for  procedure  i 


oh%i>  overhead  percentage  for  procedure  i 
m%|smalpractice  percentage  for  procedure  I 

The  work,  overhead  and  malpractice 
percentages  are  the  fraction  of  the  total 
RVUs  for  a  service  represented  by  the 
work,  overhead,  and  malpractice  RVUs, 
respectively;  they  sum  to  100  percent 

In  effect  what  this  sUtutory  formula 
accompUshes  is  separate  adjustment  of 
each  of  die  three  components  of  the 
total  RVUs  for  each  service  by  the  value 
for  die  locality  of  a  GPCI  specific  to  that 
component  (The  statute  specifies, 
however,  that  only  one-fourth  of  the 
geographic  variation  in  physidan  work 
resource  costs  is  to  be  taken  into 
account  in  the  formula.)  Then  the  three 
GPQ-adjusted  RVU  values  are  summed 
to  produce  a  total  RVU  value,  which  is 
converted  hito  a  dollar  payment  amount 
specific  to  that  service  and  that  locality 
by  application  of  a  uniform,  national 
conversion  factor  stated  in  dollars. 
Thus,  for  ease  of  computation  and 
understanding,  we  have  transformed  the 
original  formijda  stated  above  into  an 
algebraic  equivalent  as  follows: 

Payment^  « ({RVUw,  X  G 
Pawu)+(RVUoh,xG 
PaohJ + (RVUm,  X  GPCIm  Jl  X  CF 

where 

RVUw,»  physician  work  relative  value  units 
for  the  service; 

RVUoh,=oveihead  relative  value  units  for 

the  service: 
RVUmi*  malpractice  relative  value  units  for 

the  service; 
Sources  of  each  of  these  elements  of 
the  payment  formula  are  explained  in 
detail  in  the  sections  below. 

C.  Sources  of  Relative  Value  Units 
1.  Physician  Y/otk  RVUs 

Harvard  Study  RVUs.  As  mentioned 
earlier,  the  physician  woik  RVUs  that 
form  the  basis  of  the  fee  schedule  were 
developed  by  a  research  team  at 
Harvard  University  under  a  cooperative 
agreement  with  HCFA.  A  complete 
discussion  of  the  methodology  and 
results  of  diat  study  is  contained  in  the 
Harvard  team's  report  (Hsiao,  Braun. 
and  Becker  et  al..  1988,  available 
throu^  the  National  Technical 
Information  Service.  See  Addendum  D 
for  ordering  information  for  this  and 
other  major  reports  related  to  the 
physician  fee  schedide).  In  addition,  the 
Harvard  team  presented  a  summary  of 
the  study  in  the  Journal  of  the  American 
Medical  Association  (Hsiao,  Braun, 
KeUy.  Becker.  October  1988).  A 
summary  of  the  results  is  also  provided 
in  die  Secretary's  Odober  1986  Report 
to  Congress  on  "Relative  Value  Scales 
for  Physician  Services." 

In  essence,  the  Harvard  researchers 
constructed  an  RBRVS  by  investigating 


the  physidan  resource  inputs  used  to 
produce  physidans'  services.  They 
spent  most  of  their  effort  quantifying  the 
amount  of  the  physidan's  work  involved 
in  producing  a  service.  In  the  first  phase 
of  their  study,  vignettes  or  descriptions 
of  physidans'  services  were  developed 
for  409  services  performed  by  one  or 
more  of  18  spedalties  (not  limited  to 
Medicare  covered  services)  and 
assigned  to  the  appropriate  Physicians' 
Current  Procedural  Terminology  (CPT- 
4)  codes.  Then  a  national  random 
sample  of  approximately  185  physicians 
in  each  of  die  18  specialties  was 
selected.  About  100  physidans  in  each 
specialty  evaluated  services  described 
by  each  vignette  in  terms  of 
requirements  of  work,  time,  and 
intensity,  which  consists  of  technical 
skill  and  physical  effort  mental  effort 
and  stress  due  to  risk.  A  process  of 
magnitude  estimation  was  used  to 
obtain  measurements  of  intraservice 
work  (i.e.,  woik  for  the  procedure 
exduding  pre-  and  post-service  time) 
and  its  dimensions  relative  to  a 
reference  standard  procedure  in  each 
specialty.  (Magnitude  estimation  is  a 
technique  that  rates  each  dimension  in 
relation  to  a  reference  service  using  a 
ratio  scale.) 

The  survey  data  were  used  to  create 
scales  of  relative  intraservice  work  for 
each  of  die  spedalties.  Then  Uie 
specialty  scales  were  linked  by 
identifying  same  or  equivalent  services 
provided  by  several  specialties.  This 
process  reduced  the  number  of  scales 
from  18  to  1  while  keeping  the 
relationships  widiin  die  hidividual 
specialties  essentially  unchanged. 
Finally,  estimates  of  pre-  and  post- 
service  work  (e.g.,  post  surgical  hospital 
visits)  were  added  to  yield  total  work 
values  for  each  of  the  surveyed  services. 
Extrapolation  was  used  to  generate 
relative  woric  values  for  roughly  1000 
CPT-4  diat  were  not  actually  surveyed 
but  that  were  dosely  related  to 
surveyed  procedures.  For  example. 
Harvard  used  charge  data  to  extrapolate 
from  surveyed  results  such  as  for  a  3 
graft  bypass  procedure  to  obtain  results 
for  a  4  graft  bypass  procedure. 

•  Services  included  in  Harvard  Study 
Phase  I.  In  Wiase  I  die  Harvard  study 
team  set  out  to  develop  an  RBRVS  for  18 
specialties:  anesthesiology,  family 
practice,  general  surgery,  internal 
medicine,  obstetrics  and  gynecology, 
ophthalmology,  orthopedic  surgery, 
otolaryngology,  pathology,  radiology, 
thoradc  and  cardiovascular  surgery, 
urology,  allergy  and  immunology, 
dermatology,  oral/maxillofacial  surgery, 
pediatrics,  rheumatology,  and 
psychiatry.  While  only  372  unique 
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services  were  investigated  through  the 
surveys,  by  extrapolation  the  Harvard 
team  developed  physician  worit  RVUs 
for  ■  total  of  1400  services.  These  1400 
RVUs  represent  about  1200  unique 
codes  in  CPT-4  with  relative  values 
assigned  to  combinations  of  procedure 
codes  and  modifiers  to  enlarge  the 
number  of  unique  services  to  1400. 
These  services  represent  approximately 
ee  percent  of  Medicare  allowed  charges 
for  the  inchided  specialties  and 
approximately  07  percent  of  all 
Medicare  allowed  diarges.  These  RVUs 
form  the  basis  for  this  very  preliminary 
model  fee  schedule  and  were  used  in 
reports  to  Congress  and  by  the 
Physician  Payment  Review  Commission 
(PPRC)  in  its  recommendations  to 
Congress.  These  RVUs.  along  with 
related  overhead  and  ma^ractice  RVUs 
whidi  win  b«  discussed  later,  are  Usted 
•t  Addendum  B. 

•  Additional  services  omd  resiuveyed 
services  in  Harvard  Study  Phase  II.  The 
Hanrard  team  has  entered  into  a  second 
cooperative  agreement  with  HCFA  in 
wUdl  it  win  expand  on  its  work  from 
Phase  L  Fourteen  additional  specialties 
win  be  investigated  In  die  second  phase 
of  this  stud]r:  cardiology,  emergency 
medidne.  gastroenterology,  hematology/ 
oncology,  infectioas  diseases, 
nephrology,  neurology,  neurosurgery, 
nuclear  medicine,  osteopathy,  physical/ 
rehabilitation  medicine,  plastic  surgery. 
pdmonary  medicine,  and  radiation 
oncology.  As  pert  of  Phase  n.  HCFA  is 
also  fmuliag  resurv^r*  of  general 
surgery,  internal  medicine,  and 
orthopedic  smfery.  Organizations  other 
than  HCFA  are  funding  resurveys  of 
dermatdogy,  ophdiahnology.  padiology. 
and  psydiiatiy.  Tliese  RVUs  should  be 
available  to  the  Secretary  l^  December 
loea  in  time  for  indnsion  in  die  NPRM. 

In  addition,  tfw  Sodety  of  llioradc 
Surgeons  has  entered  bito  an  agreement 
widi  Abt  Assodates  to  develop  RVUs 
for  the  services  its  members  most 
frequently  perforai.  These  RVUs  should 
also  be  available  for  consideration  by 
the  Secretary  in  the  faU  of  1990.  This 
work  codd  prove  helpful  to  HCFA  in 
refining  the  RVUs  for  dioradc  surgery. 

Obtaining  RVUs  for  Other 
Procedures.  Phase  II  of  die  Harvard 
study  wni  provide  RVUs  for  physician 
work  for  services  diat  remesent  about 
95  percent  of  Medicare  allowed  charges. 
We  have  recently  awarded 
supplemental  foods  for  Harvard  to 
implement  a  Phase  III  wherein  woA 
values  win  be  developed  lor  die 
»emaininf  CPT-«  codes  and  certain 
HCPC8  alpha-numeric  codes.  We  are 
also  developing  a  charge-based  relative 
value  scale  whicfa  could  be  reviewed  by 


carrier  medical  directors  and  used  for 
filling  any  remaining  gaps  (e.g..  the 
values  for  the  single  covered 
chiropractic  service  or  the  several 
covered  dental  services  not  listed  in 
CPT-4). 

Refinement  of  Harvard  Values 

Section  1848(c)(2)(A)  of  die  Act  as 
added  by  OBRA  of  1969  authorizes  the 
Secretary  to  establish  the  relative  values 
for  the  physidan  fee  schedule  after 
taking  into  account  recommendaticms  of 
the  PPRC  and  consulting  with 
organizations  representing  physicians. 
During  Phase  U  of  die  Harvard  projed 
the  methodological  assumptions  used  in 
Phase  I  are  being  re-examined, 
particularly  with  respect  to 
extrapolation.  During  Phase  m  Harvard 
wiU  convene  expert  panels  of  physidans 
to  "gap  M"  vahies  for  low  vohune  and 
new  codes  and  to  reexamine  the  relative 
values  for  aU  codes.  We  expect 
Harvard's  recommendatimu  for 
refinements  in  die  physidan  work  RVUs 
to  be  provided  by  June  30, 1991.  We 
intend  to  provide  further  information 
about  this  process  in  the  ^ril  1901 
NPRM. 

PPRC  plans  to  conduct  a  formal  multi- 
step  refinement  process  involving 
representatives  from  various  physidan 
organizations,  HCFA.  and  Harvard 
researchers  that  will  begin  when  Miase 
n  of  the  Harvard  study  is  complete  in 
die  fall  of  199a  Spedalty  sodeties  wiU 
be  asked  to  identiiy  problems  related  to 
die  idiysidan  work  relative  values  for 
surveyed  services,  to  the  cross-specialty 
links,  and  to  the  families  of  services  and 
benchmark  services  used  in  the 
extrapolations.  PPRC  wiU  also  convene 
spedalty-specific  advisory  panels  of 
physidans  to  he^  it  refine  physidan 
work  RVUs  devdoped  dirough 
extrapolation.  PPRC  plans  to  complete 
most  of  the  refinements  by  the  summer 
of  1991. 

Completion  of  these  various  RVU 
refinement  efforts  by  June  30. 1991  is 
crudal  if  these  refinements  are  to  be 
considered  for  indusion  in  the  actual 
physidan  fee  schedule  to  be  phased  in 
beginning  in  January  1992.  This  lead 
time  is  necessary  to  allow  calculation  of 
the  conversion  factor  and  dissemination 
of  the  final  fee  schedule  amounte  to  the 
carriers  in  time  for  aU  necessary 
systems  changes  and  other  preparations 
for  die  January  1. 1992.  effective  date. 

RVUs  for  Limited  License  Practitioner 
Services 

Althon^  limited  license  practitioners 
perform  many  of  the  same  services  as 
MJ3.S  and  D.Oj  and  bill  using  the  same 
codes,  some  codes  are  unique  to  the 
Umited  license  practitioners.  For  codes 


that  overlap  widi  Uiose  of  M.D.S  and 
D.O.S,  we  eiUier  have  physician  work 
RVUs  from  Harvard  Phase  I  or  expect  to 
receive  them  as  part  of  Harvard  Phase  U 
or  subsequent  work.  One  of  the  limited 
license  spedalties  (oral  surgery)  was 
surveyed  as  part  of  Harvard  Phase  I.  A 
few  limited  license  practitioner  services 
that  are  covered  by  Medicare  are 
outside  the  CPT-4  coding  system  and 
presendy  paid  under  HCFA-developed 
alphanumeric  HCPCS  codes  (e.g.. 
manipulation  of  the  spine  by  a 
chiropractor). 

Harvard  will  provide  RVUs  for 
services  performed  by  doctors  of 
medicine,  doctors  of  osteopathy  and  for 
a  few  services  performed  by  oral 
surgeons.  These  RVUs  will  apply  to  all 
physidans  who  perform  these  services 
(e.g.  podiatrists,  optometrists).  As 
discussed  in  more  detail  under 
Obtaining  R  VUs  for  Other  Procedures, 
we  ejqied  to  establish  payment  amounts 
for  services  for  which  Harvard  does  not 
provide  RVUs  through  other  means. 

Treatment  of  Radiology  Services 

•  Existing  Fee  Schedule  Baaed  on 
ACR-Provided  Values.  Section 
1848(bH2)(A)  of  die  Act.  as  added  by 
OBRA  of  19ea  acknowledges  diat 
spedal  rules  are  abeady  in  effect  with 
respect  to  payment  for  radiologist 
services.  Under  the  provisions  of  Public 
Law  100-203  (OBRA  of  1987).  later 
amended  in  part  by  provisions  of  Public 
Law  100-300  (die  Medicare  Catestrophic 
Coverage  Act  of  1988).  payment  for 
certain  radiological  services  furnished 
on  or  after  Janauary  1, 1989  was  to  be 
equal  to  80  percent  of  Uie  lesser  of  die 
actual  charge  for  die  services  or  the 
amount  set  under  a  new  radiologist  fee 
schedule.  The  radiologist  fee  schedule 
applies  to  radiology  services  (as  defined 
by  regulation)  performed  by  board- 
certified  or  board-eligible  radiologists  or 
any  other  physician  for  whom  radiology 
services  account  for  at  least  SO  percoit 
of  the  total  amount  of  charges  made  by 
'  the  physidan  for  Medicare  Part  B 
services.  (The  radiology  services  of 
other  physicians  continue  to  be  payable 
under  the  customary,  prevailing,  and 
reasonable  charge  methodology, 
aldiough,  effective  April  1, 1990. 
pa}rment  for  over  90  radiology 
procedures  is  limited  to  the  radiologist 
fee  schedide  amount  under  the 
"designated  specialty"  provision. 
Imposed  by  section  1842(bH15)  of  die 
Act  as  added  by  OBRA  of  loea  diis  rule 
is  applied  in  carrier  localities  in  which 
prevailing  charges  differ  by  physidan 
spedalty.) 

Radiolc^st  fee  schedule  values  aire 
based  on  a  relative  value  scale 
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developed  by  die  American  College  of 
Radiology,  which  conducted  both 
surveys  of  radiologists  and  a  consensus 
panel  process  for  refinement  and 
extrapolation  of  the  survey-generated 
values.  The  conversion  foctor  for  die 
radiologist  fee  scheduta  varies  l^  carrier 
locality,  reflecting  Instoric  duuge 
patterns— the  best  proxy  for  a 
geographic  practice  coat  index  available 
at  the  time  of  implementatiaa.  As 
required  by  law,  the  initial  fee  schedule 
conversion  factors  were  developed  so  as 
to  produce  total  paymcnte  for  the 
radiokigiste  under  the  foe  sdiednfo  that 
were  3  percent  less  Ikan  woutd  harve 
occurred  uBder  a  contiaaatinn  of  dia 
cttstooHfy.  prevailing.,  and  reasonable 
charge  system.  Thus  the  radiologiat  fee 
schedule  was  badget  aaatrri  less  3 
percent,  focality  by  kicality.  OKIA  of 
1980  further  reduced  coBversioa  factors 
by  4  percent  io  laoa  Ritare  iqidatas  in 
payment  amounts  wcM  to  be  based  on 
die  percentage  tecreasa  ia  ^  Medkarc 
Economic  Index  (MEIV 

•  Integrathn  of  Existing  Radio/ogist 
Fee  Schedule  into  OBRA  of  1989 
Physician  Fee  Schedule.  In  establishing 
the  overall  physidan  fee  schedule. 
section  1848(b)UllA)  of  die  Act  (added 
by  section  6102  of  OBRA  of  1989) 
specifies  for  radiobgy  services  that  "the 
Secretary  shall  base  the  relative  values 
on  the  (existjag  radiologist  fee 
sdiedule).  with  appropriate 
modifications  of  the  relative  values  to 
assure  that  the  relative  valoea 
established  for  radiology  services  which 
are  similar  or  related  to  ether 
physidana'  services  ase  cooaisteal  with 
the  relative  values  established  for  those 
similar  or  related  services".  This 
language  indicates  that  while  the 
relationships  among  tfie  radido^ 
service  RVUs  esteWsked  in  the  existing 
fee  schedule  are  to  be  preserved,  the 
entire  radiologist  fee  schedule  is  to  be 
rescaled  to  Ihik  ra^olo^  services  to 
equivalent  nonradiology  physidan 
services  in  the  overall  physidan  fee 
schedule,  whidi  is  based  primarily  on 
the  Harvard  study  physician  worii 
rdative  vahtes. 

We  see  two  general  approaches  to 
this  rescaUng:  (1)  Rescafing  die  entire 
radiologist  fee  schedule  across  the 
board,  or  (2)  rescaUng  maior  categories 
of  radiology  services  separately.  In 
order  to  do  this  rescaUng,  we  must  first 
determine  what  vcdue  firom  the  existing 
radiologist  fee  schedtale  is  equivalent  to 
the  Ha.-vard  physidoi  work.  RVU  for  a 
given  service.  Tiiis  determination  is 
complicated  by  the  fact  dtat  raditdogy 
services  have  professtona!  and  technical 
eomponento  and  may  also  be  outea  . 
globally.  Briefly,  die  "professional 


component"  of  a  service  is  the 
professional  service  provided  by  the 
physidan  (e.g..  rea(fing  a  chest  x-ray), 
while  the  "technica!  compooenr 
includes  die  spedab'zed  supplies, 
equipment  and  staff  that  are  necessary 
to  do  the  service  (e.g..  the  creation  of  the 
film  to  be  read). 

Because  of  this  complexity,  a  plan  for 
crosswalking  frixn  the  existing 
radiologist  fee  schedule  cotsponenU 
(global,  professional,  and  tofhnimi)  to 
the  new  physidan  fee  schedule 
componenU  (physidan  work,  overhead, 
and  malpractice)  must  he  developad  in 
order  to  integrate  the  existing  fea 
scheibila  values  into  die  sew  system. 
Our  plan  is  explained  in  chaptn  IV.  For 
example.  rescaUng  uadcr  either 
approach  coald  be  dona  in  a  manner 
similar  to  tha  foftavriag  nimfV  example, 
which  uses  die  average  RVU  aa  the 
base.  In  practice,  we  arould  probably 
use  a  weighted  average  based  on 
allowed  chaiges. 

PmSICMN  WORK  RVU 
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Convert  RVUs  for  txisting  fee 
sch^ule  to  Harvard  scale  as  follows: 

(1)  Standardize  cartent  RVUs  by 
divi^ng  scale  by  mean  RVU; 
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Unresolved  Coding  Issues 

There  are  severd  unresolved  issxies 
asseeieted  with  die  current  Medicare 
fee  sdiedide  for  radiolo^  services  that 
resrit  from  dffiering  past  payment 
practices  among  carriers  under  die 
reasonaUa  diarge  system.  Some  of 
these  dtveigent  payment  practices  were 
continued  on  a  temporary  basis  under 
the  initial  implementation  of  the 
radiologist  fee  sdiedule  widi  the 
understanding  diat  standard  payment 
procedures  would  be  esteblirited  at  a 
later  date.  We  wdf  need  to  standardize 
these  poBcies  as  a  part  of  physidan  fee 
schedule  implementation. 


One  area  of  divergent  payment 
practices  involves  interventional 
radiological  services.  Many 
interventional  radiological  procedures 
have  dual  CPT-4  codas  diffeientiatiag 
between  the  "complete  procedure"  (the 
radiological  aspect  of  the  procedure  plus 
the  injection  of  contrast  materials  aad 
other  pra-iBjectioo  and  post-iaiectiaB 
services)  aad  tha  "supervisioa  and 
interpretation  (S&I)"  portitn  (tha 
radiological  aspect)  of  the  coaafdete 
procedure. 

Under  the  CFT-4  coding  deacriptions. 
when  a  physidan  famishes  all  aspects 
of  the  interventional  procedure,  the 
physidan  should  use  the  complela 
procedure  cods  in  biHing  far  the 
procsdora.  Howavav.  where  the 
completo  procedure  is  fwniBhad  by  a 
radioloyst-wenra^riogist  physidan 
team,  the  SftI  code  riiodd  be  asad  for 
the  redkiki^ea)  portion  of  the  procedure 
whde  the  other  services  are  biOed  using 
nonradiokigieri  codes.  Thus,  die  latter 
services  ate  payable  on  a  reasonable 
diarge  basis  even  thou^  the  SftI 
portion  of  the  complete  procedure 
became  p83rable  under  die  radiologist 
fee  schedule  beginning  ^irif  1, 1909. 

In  the  process  of  developing  payment 
procedures  for  the  radiologist  fee 
schedule.  HCFA  discovered  dwt  dia 
individual  practices  of  Medicate  carriers 
varied  in  the  applicatioa  of  these  codes. 
Soma  carriers  permitted  or  required 
radiologisto  who  performed  complete 
procedures  not  to  bill  die  sin^e 
complete  procedure  codes.  Therefore, 
those  physicians  split  their  hillings 
between  die  S&I  radiefopc  codes  and 
surgical  or  other  noaradiologic  codas 
even  tho^  diey  foraished  the  coB^lete 
procedure.  Tha  aational  organisations 
repcesentieg  physidans  who  fumisk 
intcrveirfional  procedures  stooogly 
advocated  die  conliBoation  of  thia 
compooent-^Mui  bttiag  and  die 
exclusion  of  comidete  procedsre  cades 
under  teiadiolt^Siat  fee  schedide.  It 
was  dedded  that  individual  carriers' 
past  practices  regarding  the  strict 
application  of  the  CFT-4  coding 
descr^ytioRS  would  be  contfaued  during 
die  first  year  of  the  radkdogist  fee 
schedale.  Subsequendy,  section  ffiK>5(e) 
of  PX.  101-239  required  that  due 
"fi«eze"  poliey  on  componenl-part 
billing  conthitie  to  be  applied  in  19iaoB 
the  same  basis  a»  H  was  applied  in  MBS. 
We  intend  to  propose  our  approach  to 
standardizing  payment  procedures  on 
interventional  radiological  services  in 
the  proposed  rule  on  the  Medicare  fee 
schedule.  Our  main  concern  adll  be  diat. 
in  die  chosen  option.  Medicare  waO  pay 
the  same  amount  for  die  services 
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furnished  regardless  of  how  the  services 
are  billed 

A  second  area  of  divergent  payment 
procedures  under  the  radiologist  fee 
schedule  involves  payments  for  the 
delivery  of  radiation  therapy  services 
that  recognize  the  type  of  equipment 
used  in  treating  individual  patients.  The 
CFT-4  coding  system  has  not  generally 
based  its  procedure  descriptions  on  the 
type  of  radiation  therapy  equipment 
used.  (Essentially,  this  is  an  issue  that 
affects  payments  only  for  the  technical 
component  of  these  procedures  since  the 
professional  component  services  are 
largely  nnaifected  by  the  equipment 
used.) 

In  the  past,  several  carriers,  primarily 
located  in  one  area  of  the  country, 
instituted  local  codes  that  specified  the 
tjrpe  of  equipment  for  use  in  paying  for 
radiation  therapy  services.  Because  of 
the  long-standing  status  of  those  local 
codes,  certain  carriers  who  factored 
them  into  the  radiologist  fee  schedule 
conversion  factor  calculations  were 
permitted  to  continue  to  recognize  them 
for  payment  purposes.  The  use  of  these 
local  codes  was  restricted  to 
freestanding  radiation  therapy  centers 
that  billed  only  for  the  technical 
component  of  radiation  therapy 
services.  In  general,  no  other  equipment- 
specific  differentials  are  made. 

Since  the  use  of  local  codes  except  in 
very  limited  circumstances  is 
incompatible  with  a  national  payment 
system,  we  plan  to  propose  an  approach 
to  standardizing  payment  policy  for 
radiation  therapy  services  in  the 
Medicare  fee  schedule  proposed  rule. 
The  options  are  a  uniform  payment 
amount  without  an  equipment-specific 
differential  or  national  codes  and 
relative  value  units  ttiat  provide  for  such 
differentials  in  payment  amounts.  U  the 
latter  option  is  selected,  the  payments 
will  be  based  on  the  level  at  which  the 
equipment  is  used  with  respect  to  an 
individual  patient  rather  than  die  overall 
capacity  of  the  onit  since  the  most 
powerful  units  can  provide  the  lower- 
range  services  as  well  as  the  highest. 

Treatment  of  Anesthesia  Services 

•  Existing  Relative  Value  Guide  and 
Payment  Methodology,  Anesthesia 
services  are  paid  on  the  basis  of  a 
reasonable  charge  that  is  determined  by 
multiplying  a  reasonable  charge 
conversion  factor  by  the  sum  of 
allowable  base  and  time  units.  The  base 
unit  is  a  specific  numerical  value 
assigned  to  the  anesthesia  procedure. 
Hie  time  unit  is  calculated  from  the 
amount  of  "anesthesia  time"  assigned 
with  the  anesthesia  procedure. 

Prior  to  March  1, 1989,  each  carrier 
was  allowed  the  choice  of  relative  value 


scale  which  led  to  considerable 
variation  across  the  carriers  in  the 
number  of  base  units  allowed  per 
procedure.  In  addition,  with  the 
exception  of  a  few  carriers,  surgical 
codes,  not  anesthesia  codes,  were  used 
to  report  anesthesia  services.  Section 
4048  of  OBRA  of  1987  mandated  that  the 
Secretary  develop  a  uniform  relative 
value  guide  for  physician  anesthesia 
services.  Consistent  with  this 
requirement,  a  uniform  guide  was 
developed  and  implemented  effective 
March  1, 1989. 

Under  the  uniform  relative  value 
guide,  each  CFT-4  anesthesia  code  is 
assigned  a  base  unit  vsdue.  There  are 
approximately  250  anesthesia  codes. 
The  number  of  base  units  varies  from  a 
low  of  three  units  for  a  procedure  such 
as  anesthesia  for  biopsy  of  clavicle  to  a 
high  of  30  units  for  anesthesia  for  a  liver 
transplant.  The  base  unit  reflects  the 
value  of  all  physician  anesthesia 
services  except  the  time  actually  spent 
in  anesthesia  care.  The  base  value 
includes  usual  preoperative  and  post- 
operative visits,  the  administration  of 
fluids  and/ or  blood  incident  to  the 
anesthesia  care  and  monitoring 
procedures.  The  base  unit  for  fui 
anesthesia  procedure  that  is  medically 
directed  by  a  physician  differs  from  the 
base  unit  for  an  anesthesia  procedure 
that  is  personally  performed.  For 
anesthesia  procedures  furnished  on  or 
after  April  1, 1988  but  before  January  1, 
1991,  the  base  unit  is  reduced  by  10 
percent  for  each  of  two  concurrent 
medically  directed  procedures,  by  25 
percent  for  each  of  three  concurrent 
medically  directed  procedures,  and  by 
40  percent  for  each  of  four  concurrent 
medically  directed  procedures.  Medical 
direction  refers  to  the  situation  where 
an  anesthesiologist  provides  medical 
direction  to  qualified  anesthesists  who 
actually  administer  anesthesia. 

Anesthesia  time  starts  when  the 
physician  or  anesthetist  begins  to 
prepare  the  patient  for  induction  and 
ends  when  the  patient  may  be  safety 
placed  under  post-operative  supervision 
of  others  and  the  physician  or 
anesthetist  is  no  longer  in  personal 
attendance.  The  number  of  allowable 
time  units  is  calculated  by  dividing 
anesthesia  time  by  a  denominator  of  15 
or  30  minutes.  The  denominator  of  15 
minutes  is  used  where  the  physician 
personally  performs  the  anesthesia 
procedure.  The  denominator  of  30 
minutes  is  used  where  the  physician 
medically  directs  concurrent  anesthesia 
procedures  involving  qualified 
anesthetists.  As  a  result  of  section 
1842(q](2)  of  the  Social  Security  Act.  as 
enacted  by  section  6108  of  OBRA  of 
1989,  only  the  actual  time  of  the 


fractional  time  unit  is  allowed  for 
anesthesia  services  furnished  on  or  after 
April  1, 1990.  Previously,  a  fractional 
time  unit  was  considered  a  full  time 
unit. 

The  following  examples  describe  how 
the  reasonable  charge  is  determined  for 
an  anesthesia  procedure  that  is 
personally  performed  and  an  anesthesia 
procedure  that  is  medically  directed  by 
a  physician  on  or  after  April  1, 1990. 

Example  1 

An  anesthesiologist  personally 
performs  an  anesthesia  procedure  that  is 
assigned  8  base  units.  The  "anesthesia 
time"  associated  with  this  particular 
procedure  is  1  hour  and  10  minutes,  or 
70  minutes.  The  anesthesiologist  charges 
$455.  The  anesthesiologist's  customary 
charge  conversion  factor  is  $30  and  the 
prevailing  charge  conversion  factor  is 
$20.  The  reasonable  charge  is  $254  or 
$20  X  (8  -I-  4.7  units).  (TTie  amount  of  4.7 
units  is  calculated  by  dividing 
anesthesia  time  of  70  minutes  by  15  and 
rounding  to  one  decimal  place.) 

Example  2 

An  anesthesiologist  medically  directs 
two  concurrent  anesthesia  procedures. 
One  of  these  procedures  is  assigned  10 
base  units.  The  anesthesia  time 
associated  with  this  particular 
procedure  is  2  hours  and  40  minutes  or 
160  minutes.  The  anesthesiologist 
charges  $52a  The  anesthesiologist's 
customary  charge  conversion  factor  is 
$32  and  the  prevailing  charge  conversion 
factor  is  $22.  The  reasonable  charge  is 
$314.60  or  $22  X  (9  -(-  5.3  units).  CHie 
amount  of  5.3  time  units  is  calculated  by 
dividing  anesthesia  time  of  160  minutes 
by  30  and  rounding  to  one  decimal 
place.  The  amount  of  9  base  units  is 
calculated  by  reducing  the  assigned 
base  unit  of  10  units  by  10  percent,  the 
percentage  reduction  factor  for  two 
concurrent  medically  directed 
procedures.) 

The  provision  of  anesthesia  services 
may  involve  general  or  monitored 
anesthesia  care  (MAC).  Under  MAC  a 
patient  may  be  anesthetized  by  the 
surgeon  or  anesthesiologist,  using  a 
local  or  regional  anesthetic  while  the 
anesthesiologist  continually  monitors  or 
medically  directs  the  monitoring  of  the 
patient's  condition.  Payment  for 
medically  necessary  MAC  services  is 
made  in  the  same  manner  as  for  general 
anesthesia. 

The  OIG  has  prepared  a  draft  report 
entitled.  "Medicare  Coverage  and 
Reimbursement  for  Monitored 
Anesthesia  Care."  This  report  makes  the 
following  recommendations: 
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•  Rb<|umw  uuiicf  s  !•  flerelop  ana 
iraptemeat  ■  daims  leWew  process  to 
apply  emsting  MAC  ceverafe 

instructiens; 

•  StrengHtcn  MAC  coverage 
guidelines  throa^  eoosultation  with 
medical  specialty  societies; 

•  Stilly  ^  appropriateness  of  paying 
the  sasne  anieunt  for  MAC  and  general 
anesthesia. 

We  are  reviewing  the  OIG 
recommendations  and  determining  what 
changes,  if  aecessary,  need  to  be  made 
to  oar  current  instructions. 

•  Integration  of  Anesthesia  Services 
into  the  Physician  Payment  System. 
Section  1848  of  the  Social  Security  Act 
contains  a  specific  provision  governing 
payment  for  anesthesia  services  under 
the  physician  fee  schedule.  Section 
1848(b)(2)(B)  requires  that  the  Secretary 
shall  use.  to  the  extent  practicable,  the 
uniform  relative  value  guide,  with 
appropriate  ac^'ustment  of  the 
conversion  factor,  in  a  manner  to  assure 
that  the  fee  schedule  amounts  for 
anesthesia  services  are  consistent  with 
the  fee  schedule  amounts  for  other 
services  determined  by  the  Secretary  to 
be  of  comparable  vahie.  fai  addition,  the 
Secretary  shall  adjust  the  anesthesia 
conversion  factors  by  geographic 
adjustment  factors  in  tiie  same  manner 
as  the  adjustment  is  made  for  other 
physician  services. 

The  inclusion  of  actual  time  is  unique 
to  anesthesia  services.  The  preamble  to 
the  January  26, 1989  proposed 
regulations  to  implement  the  uniform 
relative  value  guide  announced  that  the 
separate  time  unit  element  of  the 
anesthesia  payment  system  would  be 
eliminated  within  2  years  of  the 
effective  date  of  the  final  rule 
implementing  the  uniform  relative  value 
guide.  (The  final  rule  has  not  yet  been 
pubHshed.)  The  reason  for  this  was  in 
part,  concern  that  the  defmitions  of 
when  anesthesia  time  "begins"  and 
"ends"  is  not  precise  and  that  a  system 
that  reflects  average  time  units  per 
procedure  would  be  simpler  to 
administer  and  have  less  potential  for 
abuse.  On  the  other  band, 
anesthesiologists  argue  that  the  use  of 
actual  time  is  more  equitable  in  that 
those  anesthesiologists  who  work  on 
more  complex  procedures  or  with 
"slow"  sorgeons  are  aot  penaKzed  when 
a  procedure  takes  longer  than  the 
average  time.  It  is  our  judgment, 
however,  that  the  payment  system  for 
all  physicians  is  based  on  a  system  of 
averaging  (Le.,  that  within  a  given 
procedure  code,  there  will  be  some  easy 
and  some  more  difficult  cases)  and  no 
persuasive  data  have  been  provided  to 
us  to  support  a  conciasion  that 
incorporating  average  time  units  per 


procedure  aiies^hesio  ce^  wfll  itmi  to 
inequitable  resiifts. 

AnollMr  argomeBl  favmiag  Hie 
eliraiiMtiaB  ^  fine  i»  tka  canpkauiy 
that  ia  invohrcd  in  iotegfating  the 
anesthesia  rektiwe  valae  scale  isto  tke 
overall  RBRV&  We  have  coadadcd  that 
if  aoesttesia  tne  units  are  to  be 
retained,  the  feUowing  process  is 
needed  to  integrate  anesthesia  services 
•  into  the  overall  physician  payment 
systesL  Note  that  tlus  requires  separate 
coBverskm  factors  for  wiesthesia. 

Method  for  Integrating  Anesthesia 
Services  Retaining  Time  Units 

1.  Compute  a  conversion  factor  under 
the  physician  payment  system  for  all 
physicians'  services,  anesthesia  and 
non-anesthesia  alike,  based  on  the 
Harvard  work  values.  Phase  I  of  the 
Harvard  study  developed  work  values 
for  23  anesthesia  services.  Anesthesia 
allowed  charges  for  these  23  anesthesia 
services  will  be  weighted  to  represent 
total  allowed  anesthesia  charges. 

2.  Compute  the  payout  under  the 
physidan  fee  schedule  for  the  work 
component  of  physician  anesthesia 
services. 

3.  Compote  the  amoant  of  the  payment 
adjustmeat  percentage  for  the  work 
component  of  physician  anesthesia 
services.  The  percentage  adjustment  will 
be  determined  based  on  the  difference 
between  payment  for  the  work 
component  of  physician  anesthesia 
services  aliowed  under  the  reasonable 
charge  system  and  payment  for  the  work 
component  of  physician  anesthesia 
services  allowed  under  the  fee  sdieduie. 

4.  Divide  each  locality  level 
conversion  factor  into  three  component 
amounts  using  anesthesiology- specific 
component  wei^ts  for  vrark. 
malpractice  and  overhead.  Reduce  the 
woik  componer^  of  the  locality 
conversion  factors  by  the  adjustment 
factor.  The  practice  component  and  the 
malpractice  con^sonent  remain 
unaffected  and  are  passed  through.  (The 
work  component  weight  will  have  been 
adjusted  to  reflect  the  payment 
adjustment  for  anesthesia  services.) 
Deflate  each  td  the  three  components  by 
dividing  the  specific  component  by  its 
appropriate  geographic  index.  Sum  the 
components. 

5.  Compute  a  national  index  adjusted 
conversion  factor  by  weighting  each 
locality  indexed  adjusted  conversion 
factor  by  its  total  allowed  units  for  a 
period  of  time. 

6.  For  each  fee  schedule  area,  multiply 
the  national  index  adjusted  conversion 
factor  by  the  sum  of  the  products  of  the 
appropriate  index  and  its  specialty 
wei^.  The  resultant  amount  is  the  fee 


scbaMearea 
factor. 

Data  Required  To  EUoiinate  Tune 

fai  order  to  dtonnate  tfaae  aa  a 
separate  element  of  tha  payment 
process  aad  to  iatagiato  the  aaesl 
relative  valor  scale  iato  the  everaU 
RBRVS.  we  wookl  have  to  devetop  aa 
average  time  per  procedure  for  both 
personally  performed  and  medically 
directed  procedures.  Research  work  is 
currently  being  conducted  to  develop 
these  data.  Assuming  that  this  proves 
successful  and  data  arc  avfulable  by 
early  1991.  we  are  announcing  our 
intention  to  propose  the  elimination  of 
time  units  as  part  of  the  April  1991 
NPRM. 

The  anesthesia  relative  value  scale 
would  then  be  integrated  with  the 
overall  RBRVS  as  follows:  From  the 
average  time  unit  per  procedure,  we 
would  develop  a  combined  base /time 
unit  value  per  procedure.  Such  values 
would  be  adjusted  to  reflect  the  degree 
that  the  surveyed  anesthesia  services 
are  over  or  underpriced  on  average  and 
then  integrated  into  the  overall  RBRVS. 

•  Other  Anesthesia  Issues.  The 
uniform  relative  vahie  guide  covers  oriy 
anesthesia  services.  During  the 
provision  of  the  anesthesia  service,  the 
anesthesiologist  may  fumirfi  other 
services  such  as  surgical  and  medical 
services.  Examples  of  these  services 
include  the  insertion  of  a  Swan  Ganz 
catheter,  and  the  insertion  of  an  arterial 
line  or  a  central  venous  catheter.  There 
is  currently  a  lack  of  uniformity  anumg 
carriers  in  how  these  services  are  paid. 
Some  carriers  do  not  reco^ze  separate 
payment  for  these  services  when  they 
are  associated  with  the  anesthesia 
procedure.  These  carriers  view  the 
anesthesia  payment  as  representing 
payment  for  all  anesthesia  and  related 
care  services  furnished  by  the 
anesthesiologist.  However,  other 
carriers  do  recognize  separate  payment 
for  these  services.  Under  the  physician 
fee  schedule,  we  will  need  to  develop  a 
standardized  national  policy  regarding 
this  issue. 

Under  one  option  being  considered, 
we  would  require  each  carrier  to 
recognize  separate  payment  for  these 
services.  This  would  be  consistent  with 
the  practice  of  the  majority  of  carriers. 
This  would  require  tftose  carriers  that 
do  not  currently  recognize  separate 
payment  to  decrease  their  conversion 
factors  in  order  to  allow  separate 
recognition.  Alternatively,  we  would 
require  each  carrier  to  inchide  these 
services  with  the  anesthesia  payment. 
When  these  services  are  performed  by 
an  anesthesiologist  in  concert  with  the 
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anesthesia  service,  payment  for  these 
services  would  be  included  as  part  of 
the  anesthesia  fee.  This  would  require 
those  carriers  that  do  currently 
recognize  separate  payments  to  increase 
their  conversion  factors.  A  problem  with 
this  approach  would  be  how  to  adjust 
the  anesthesia  fee  when  a  physician, 
other  than  an  anesthesiologist  performs 
this  service. 

Treatment  of  Physician  Pathology 
Service 

In  addition  to  requiring 
implementation  of  a  resource-based  fee 
schedule  for  physicians'  services 
beginning  in  1992,  section  1834(f)  of  the 
Social  Security  Act.  as  enacted  by 
section  6102(g)  of  OBRA  of  1989  requires 
implementation  of  a  fee  schedule  for 
physician  pathology  services.  This 
provision  is  effective  beginning  January 
1. 1991.  Although  OBRA  of  1989 
explained  how  radiology  and  anesthesia 
services  would  be  incorporated  into  an 
overall  resource-based  fee  schedule  in 
1992,  it  did  not  explain  how  the 
pathology  fee  schedule  would  be 
incorporated. 

Phase  1  of  the  Harvard  study  included 
only  a  very  limited  survey  of  pathology. 
This  is  one  of  the  areas  being 
resurveyed  by  Harvard,  and  results  are 
not  anticipated  until  the  end  of  1990. 
We,  therefore,  have  only  partial  and 
preliminary  data  on  the  resources 
required  to  provide  physician  pathology 
services.  If  we  did  develop  a  pathology 
fee  schedule  for  implementation  in  1991, 
it  would  probably  be  based  on  existing 
charge  data  because  of  the 
unavailability  of  the  new  Harvard  data 
at  this  time.  Payment  amounts  in  such  a 
fee  schedule  might  bear  no  relationship 
to  the  resources  required  to  provide  the 
service. 

Both  the  PPRC  and  organizations 
representing  pathologists,  such  as  the 
College  of  American  Pathologists  (CAP), 
have  recommended  that  Congress 
reconsider  requiring  HCFA  to  establish 
a  pathology  fee  schedule  in  1991.  They 
believe  that  physician  pathology 
services  should  instead  be  included  in 
the  resource-based  fee  schedule  in  1992 
along  with  all  other  physician  services, 
and  no  other  fee  schedule  should  be 
etablished  for  pathology  prior  to  that 
time,  given  that  Harvard's  resurvey  of 
pathology  as  part  of  its  Phase  II  study 
will  not  be  available  until  late  this  year. 
The  Ways  and  Means  Subcommittee  on 
Health  has  approved  a  provision  to 
repeal  the  pathology  fee  schedule  for 
1991.  In  expectation  of  forthcoming 
legislation,  we  have  stopped  work. 


2.  Charge-Based  Computation  of 
Overhead  and  Malpractice  RVUs 

While  physician  work  RVUs  are 
detemdned  based  on  an  RBRVS,  section 
1848(c)(2)(C)  of  the  Act  as  added  by 
OBRA  of  1909  prescribes  that  the 
Secretary  compute  overhead  and 
malpractice  RVUs  by  applying  historical 
practice  cost  percentages  to  a  base 
allowed  charge  for  each  service. 
Essentially,  the  base  allowed  charge  is 
the  estimated  1991  national  average 
allowed  charge  for  a  service.  Historical 
charge  data  for  1989  will  be  adjusted  to 
approximate  1991  charges,  taking  into 
account  changes  in  payment  rules 
between  1989  and  1991  and  the  most 
current  definitions  of  units  of  service, 
such  as  the  global  surgical  package 
definitions,  restructured  visit  codes,  etc. 

The  historical  practice  cost 
percentages  will  be  computed  as 
follows.  First  the  average  percentage 
division  of  resources  among  the  work, 
overhead,  and  malpractice  components 
for  each  medical  specialty  (as  defined 
by  the  Secretary)  will  be  determined, 
using  available  national  data.  This  type 
of  data  is  compiled  by  the  American 
Medical  Association  (AMA).  HCFA  has 
purchased  the  most  recent  data  files 
available  from  the  AMA.  In  addition, 
HCFA  has  in  process  a  survey  of 
physicians  that  will  provide  practice 
cost  information  by  specialty.  The  PPRC 
is  also  conducting  a  survey  to  collect 
practice  cost  data.  No  final  decision  has 
been  made  as  to  the  practice  cost  data 
that  will  be  used  to  compute  actual  fee 
schedule  RVUs.  In  computing  the  model 
fee  schedule  RVUs,  practice  cost  data 
fi^m  a  1983  NORC  (formeriy  the 
National  Opinion  Research  Center, 
based  in  Chicago)  survey  were  used. 
These  1983  NORC  practice  cost  data  are 
summarized  in  table  2.1. 

Second,  the  proportion  of  each  service 
(or  class  of  services)  performed  by  each 
specialty  will  be  determined  using 
recent  part  B  claims  data.  As  discussed 
under  data  options  for  fee  schedule 
development  we  expect  to  use  1989 
BMAO  data  for  this  purpose  in 
computing  actual  fee  schedule  values. 
The  model  fee  schedule  values  shown  in 
Addendum  B  were  computed  using  1987 
BMAD  data,  updated  to  reflect  1988 
payment  rules. 

Third,  using  this  specialty-share 
information,  an  average  overhead 
percentage  and  an  average  malpractice 
percentage  will  be  computed  for  each 
service  or  class  of  services.  (In  the 
model  fee  schedule  we  have  done  these 
computations  for  individual  services.) 
More  precisely,  the  average  overhead 
percentage  for  a  service  or  class  of 
services  is  defined  as  the  sum  for  all 


specialties  of  the  product  of  the  average 
overhead  percentage  for  each  specialty 
times  the  proportion  of  that  service 
performed  by  that  specialty.  The 
average  malpractice  percentage  will  be 
computed  in  the  same  way. 

Table  2.1.— 1983  Physicians'  Practice 
Costs  as  a  Percentage  of  Gross 
Revenue  by  Specialty 


Om- 


Specialty 


(par- 
c«nt) 


costs    »**=*» 
omt)       ^^ 


Dermatology 

S4.2 

43.8 

2.0 

Famiy  Practica 

SI  .6 

44.5 

3.9 

General  Surgaiy 

52.2 

38.0 

9.8 

Internal  Mocficirta 

52.9 

43.6 

3.5 

Ot)atetric8  a  Gynecology 

52.3 

36.4 

1t.3 

Ophthalmology 

50.9 

45.3 

3.8 

Orthopadk  Surgery 

42.  t 

49.0 

8.9 

Otolaryngology 

49.3 

43.5 

7.2 

Pathology 

67.6 

30.0 

2.4 

Radnlogy 

574 

38.3 

4.3 

Thoradc  Surgery 

570 

32.3 

10.7 

Urology 

50.5 

43.5 

6.0 

Total 

54.5 

39.9 

5.6 

Note:  Work  penrentage  was  calculated  as  100% 
less  the  overt>ead  costs  and  malpractica  perMni- 
ages.  These  are  the  practice  cost  percentages  used 
lor  the  model  fee  schedule.  Data  tar  additional 
specialities  will  be  included  in  producing  the  actual 
fee  schedule. 

Source:  1963  NORC  Physician  Practice  Cost 
Sunwy 

For  example,  consider  the 
computation  of  a  practice  cost 
percentage  for  drainage  of  an  eyelid 
abscess.  Assume  that  this  service  is 
performed  20  percent  of  the  time  by 
family  practitioners  and  80  percent  of 
the  time  by  ophthalmologists.  Further 
assume  that  on  average  family 
practitioners'  overhead  expenses  are 
44.5  percent  of  total  revenues  and 
ophthalmologists'  overhead  is  45.3 
percent  of  total  revenues.  The  average 
overhead  percentage  for  this  service 
would  then  be 
(44.5%)(.2)  -I-  (45.3%)(.8) =45.1  percent. 

The  final  step  in  computing  overhead 
and  malpractice  RVUs  is  to  multiply  the 
average  overhead  or  malpractice 
percentage  for  a  service  by  the  base 
allowed  charge  for  that  service.  For  the 
service  described  in  our  example,  the 
overhead  percentage  of  45.1  percent 
could  be  applied  to  a  hypothetical  $100 
base  allowed  charge  to  yield  an 
overhead  RVU  of  45.1.  A  parallel 
computation  would  yield  a  malpractice 
RVU  on  the  same  scale. 

3.  Combining  Work,  Overhead,  and 
Malpractice  RVUs  onto  a  Common 
Scale 

Once  the  separate  work,  practice 
expense  and  malpractice  RVUs  are 
computed  for  each  service,  they  must  be 
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combined  in  a  manner  to  produce  a 
single  relative  value  for  each  service,  as 
require4  by  section  1848(c)(2)(A).  As 
explained  above,  the  work  RVU  is 
initially  scaled  in  units  selected  by  the 
Harvard  RBRVS  study  whereas  the 
overhead  and  malpractice  RVUs  are 
initially  computed  in  dollar  units.  The 
requirement  to  combine  these  RVUs  on 
a  common  scale  requires  either  that  the 
work  RVUs  be  converted  to  dollar  units 
or  that  the  overhead  and  malpractice 
RVUs  be  converted  to  Harvard  RVUs. 
The  choice  is  arbitrary  because 
ultimately  the  conversion  factor  is 
applied  to  either  tmit  scale  to  provide 
the  dollar  payment  amount.  Once 
converted  to  a  common  scale,  all  three 
relative  value  units  can  simply  be 
summed  to  provide  a  single  RVU  per 
service. 

For  this  model  fee  schedtile  we  have 
chosen  to  convert  Harvard  work  RVUs 
to  dollar  units.*  This  was  done  by 
multiplying  Harvard  work  RVUs  by  a 
conversion  factor  specific  to  the  work 
component  This  work  conversion  factor 
is  computed  by  dividing  allowed  charges 
currently  allocated  for  work  (i.e., 
average  work  percentage  applied  to 
allowed  charges  across  all  services 
provided  by  all  physicians]  by  the  sum 
of  all  work  RVUs  for  these  services. 
Thus,  the  work  conversion  factor  when 
multiplied  by  the  Harvard  work  RVUs 
for  any  service  yields  a  new  woric  RVU 
value  for  the  service  expressed  in 
dollars.  This  dollar-based  work  RVU 
value  can  be  added  to  the  overhead  and 
malpractice  RVUs  for  the  service  to 
produce  a  total  RVU  for  that  service. 
Further  details  regarding  our 
methodology  for  combining  all  three 
RVUs  onto  a  common  scale  are 
provided  in  Addendum  A. 

4.  Updating  the  Relative  Values 

Section  1848(c)(2)(B)  of  the  Act  as 
added  by  OBRA  of  1989  calls  for  a 
periodic  review  and  updating  of  the 
relative  value  imits  for  work,  overhead, 
and  malpractice.  At  least  once  every 
five  years,  the  Secretary  is  required  to 
adjust  the  relative  values  to  take  into 
account  changes  in  medical  practice, 
coding  changes,  new  data  on  relative 
value  components,  or  the  addition  of 
new  procedures.  However,  the 
adjustments  for  any  year  may  not  cause 
the  amount  of  expenditures  for 
physicians'  services  under  Medicare 
Part  B  to  differ  by  more  than  $20  million 
from  the  amount  that  would  have  been 
made  in  the  absence  of  RVU 
adjustments. 


Once  the  tight  timetable  for 
implementing  the  fee  schedule  by 
January  1, 1992  has  been  met  the 
process  for  annual  adjustments  and 
updating  of  the  relative  values  can 
begin.  Modifications  of  the  fee  schedule 
will  be  made  after  consultation  with 
professional  medical  organizations  and 
PPRC.  Various  physician  organizations 
have  expressed  an  interest  in 
participating  in  this  process. 

D.  Geographic  Practice  Cost  Indices 

Section  1848(e)  of  the  Act  requires  the 
Secretary  of  HHS  to  develop  geographic 
adjustment  factors  (OAF)  for  existing 
payment  localities  to  be  used  in 
computing  the  Medicare  fee  schedtile.  It 
requires  an  index  to  reflect  the  relative 
cost  of  practice  expenses  other  than 
malpractice  compared  to  the  national 
average;  an  index  to  reflect  the  relative 
cost  of  malpractice  compared  to  the 
national  average;  and  an  index  to  reflect 
one-quarter  of  the  relative  value  of 
physicians'  work  compared  to  the 
national  average.  Components  of  such  a 
geographic  adjustment  factor  were 
already  under  development  as  a  result 
of  OBRA  of  1986  which  required  the 
Secretary  to  develop  an  index  to 
measure  "justifiable"  geographic 
differences  in  physicians'  costs  of 
providing  services  by  December  31. 
1989.  As  a  result  of  this  provision, 
alternative  geographic  practice  cost 
indices  (GPCI)  were  developed  by  the 
joint  efforts  of  the  Urban  Institute  and 
the  Center  for  Health  Economics 
Research  (UI/CHER).  The  final  report 
from  UI/CHER  on  GPCIs  was  delivered 
to  HCFA  in  June  1989.* 

Indices  were  developed  which 
measure  the  relative  differences  in  the 
cost  of  a  "market  basket"  of  goods 
across  areas  by  comparing  the  area  cost 
to  the  national  average.  In  this  case,  the 
"market  basket"  consists  of  the  resource 
inputs  required  to  operate  a  private 
medical  practice.  The  inputs  and  their 
average  weights  across  all  specialties 
were  obtained  from  the  American 
Medical  Association's  Socioeconomic 
Characteristics  of  Medical  Practice 
1987.  The  input  components  and  their 
weights  are  as  follows: 


Input  component 


■geol 

prjcfice 

coats 


Physician  Wort(  (Net  Income) 
Enr^jloyee  Wages 
Office  Rents 


54.2 
15.7 
111 


mput  component 


Peroart- 
agaol 


coals 

»- 


Modteal     Equipment     Supples,     and 

"diher"  Expertses 
Malpractice 


13.4 
5.6 

100.0 


'  No  final  decision  has  been  made  on  dollar- 
based  RVUs  vs.  Harvard  scale  RVUs  for  purposes 
of  the  actual  fee  schedule  NPSM. 


•  The  Geographic  Medicare  Economic  Index. 
Alternative  Approaches:  W  Pete  Welch.  Stephen 
Zuckermaa  Gregory  Pope:  June  1888.  and 
September  1989  and  March  19S0  supplemenU. 


Once  the  components  and  their 
weights  were  determined,  a  data  source 
had  to  be  found  to  measure  the  cost  of 
each  of  the  components  in  a  given  area 
compared  to  the  national  average. 
Because  it  would  be  prohibitively 
expensive  to  collect  the  detailed  locality 
level  data  needed,  data  sources  were 
limited  to  readily  available  already 
existing  sources.  Proxies  were  selected 
for  each  component  as  follows: 

•  Physician  work — ^The  average 
hourly  earnings  of  workers,  based  on  a 
20  percent  sample  of  1980  census  data, 
in  professional  specialty  occupations 
(teachers,  engineers,  etc.)  with  5  or  more 
years  of  college.  Adjustments  were 
made  for  occupational  mix  in  each  area. 
The  actual  reported  earnings  of 
physicians  were  not  used  to  adjust 
geographical  differences  in  fees  because 
these  fees  are,  in  large  part,  the 
determinants  of  the  earnings,  i.e.,  using 
physician  earnings  would  be  "circular." 

•  Employee  wages— Wages  of  clerical 
workers,  registered  nurses,  licensed 
practical  nurses,  and  health  technicians, 
also  based  on  a  20  percent  sample  of 
1980  census  data. 

•  Rents — Apartment  rental  data 
produced  annually  by  the  U.S. 
Department  of  Housing  and  Urban 
Development  were  used  because  there 
were  insufficient  data  on  commercial 
rents. 

•  Malpractice— Raies,  by  State,  for  a 
"claims  made"  policy  (i.e.,  a  policy  that 
covers  malpractice  claims  during  the 
covered  period)  providing  $100,000/ 
$300,000  of  coverage  were  used.  In 
States  with  differential  rates  among 
areas,  the  weighted  average  for  the 
State  was  used.  Data  were  collected  on 
premiums  for  general  practitioners  who 
do  not  do  surgery  (low-risk),  general 
surgeons  (moderate  risk),  and 
orthopedic  surgeons  (high-risk).  A 
"Medicare-weighted"  risk  group 
premium  was  then  created  according  to 
the  share  of  Medicare  spending 
accounted  for  by  each  risk  class. 

•  Medical  equipment,  supplies,  and 
"other"  expenses— UllCHER 
determined  that  this  component  is 
represented  by  a  national  market  and 
costs  do  not  vary  appreciably  among 
areas.  This  component's  index  is  1  for 
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■11  aivas  to  indicate  no  variation  from 
lfa«  national  average. 

Tlie  areas  selected  for  measurement 
pwpoMC  were  the  Metropotitaa 
Statistical  Area  (MSA).  Non-MSA  areas 
within  a  State  were  aggr^gatad  into  oae 
rural  area.  MSAs  satisfied  the  ctitcfia  of 
(1)  homogeneity  in  input  prices  within 
the  area,  and  (2)  size  large  enough  so 
that  mailcet  areas  are  seV-contalned  to 
minimixe  border  crossing;  ie., 
physicians  woidd  not  ouyve  their  offices 


a  few  miles  to  secare  biflher  payMeot 
and  patients  would  tend  to  receive 
services  within  tbeir  area.  Section  1B48 
(e)  and  (j|  reqniic  however,  thai 
geographic  adjustmenls  be  made 
according  to  existing  Medicare  payment 
localities  (see  "Tocality"  sectiea  in 
Cli^)ter  in).  Where  localities  crossed 
MSA  boundaries,  MSA  ktdioes  were 
coverted  to  Medicare  locriity  indices  by 
population  wei^t 


As  nentieaed  ewlier.  Cor  fee  schedule 
comiMrtalion,  sectioB  lSM(e)  requires  a 
CPCI  wliich  reflects  three  separate 
components  as  follows:  wodu  overhead 
exclusive  of  malpcactioe,  and 
malpractioe.  Using  the  incBoes  for 
Bimkigham.  Alabama  as  developed  by 
UI/CHER.  Ae  oorapon«)ts  as  reqaired 
by  section  lM8(e)  woidd  be  computed 
as  foHows: 


Mow 

LocaMy 

IMo* 

WagH 

- 

OSmt 

M- 

paiwM 

pracflM 

VkwHyftm,  M                                                                            

0.824 

0.9<7 

0.781 

1.1)00 

0.826 

•  Iforft— As  specffied  in  section 
l»48(eMl)(AKiH)  of  the  Act.  added  by 
OBRA  of  1969,  the  work  index  value 
reflects  one-fbarth  of  the  diSierence 
between  the  relative  value  of 
physicians'  work  effort  in  a  particidar 


locality  and  the  national  average.  (The 
index  is  constructed  sudi  that  a  value  of 
1  represents  the  aalioaal  average.) 

Work>l-{l.«a4MJB]) 


•  Overhead  exdusive  of 
malpractice— TluB  wonM  mean 
combining  the  values  of  wi^s.  rents, 
and  otlwr  expenses  (inclo(&ig  medical 
equipiBent  and  sappUes)  and  <Uvidh)g  1^ 
their  total  national  wei^it 


Overhead - 


(.157yj47}->-(.lllK.r61)-»-(-13«Wt) 
.lS7-(-.lU-f.134 


.913 


•  Maipnctioe—ThiB  would  sanply  be 
the  mwlpractioe  index. 

Hie  GPQ  components  for  piuposes  of 
determining  payments  under  the  fee 
schedule  for  Binnin^am.  AL  would  look 
like  this: 


Locany 

Work 

Om- 

bead 

IM- 

pracSoa 

Bbminghani,  AL 

0.981 

0.913 

0.826 

A  prelininary  list  of  the  GPOs  for  all 
current  Medicare  localities  in  the  font 
required  by  section  1848(e)  of  the  Act 
can  be  found  at  Addendum  C  GPQs  for 
malpractice  are  presently  beti^ 
evaluated  for'fwther  refinemeaL  Some 
changes  may  be  made  in  the  midprnrticr 
index  if  more  recent  data  and  additional 
informaticn  on  State  malpractioe 
insurance  requirements  are  available. 
Changes  in  the  work  and  overhead 
indices  are  not  likely  to  be  made  until 
1990  census  data  become  available.  The 
PPRC  is  required  to  report  to  Confess 
by  July  1. 1991  on  the  appropriateness  of 
existing  geographic  localities  and  on  a 
number  of  GPQ  issues,  indudiog  the 
extent  to  which  existing  OKU  indices 
accurately  reflect  practice  costs  and 
malj^ctice  costs  in  rural  areas. 


As  explained  eolier  in  this  chapter, 
the  national  level  RVUs  for  each 
component — work,  ovethead, 
malpractice — will  be  multiplied  by  the 
respective  locality  level  GPQ  and 
summed  to  arrive  at  a  total  GPQ 
adjusted  relative  value.  This  total  will 
then  be  multiplied  by  the  national 
conversi<xi  fsictor  to  arrive  at  a  fee 
schedule  amount  for  each  service  within 
each  locality. 

in  summary,  for  the  GAP  to  be  i»ed  in 
the  Medicare  fee  scfaedute,  H(7A  will 
use  the  work  per&nned  by  UI/CtffiR. 
The  GAP  defined  by  section  1848(e)  uses 
separate  geographic  indices  for  woik. 
practice  costs,  and  malpractice  costs. 
The  geographic  woric  index  and  the 
geographic  malpractice  index  are 
derived  by  measuring  the  vah^ion  of 
costs  in  fee  schedule  areas  from  the 
national  average  for  these  factors  based 
on  the  data  described  above.  The 
practice  cost  index  is  derived  by 
weighting  and  combining  the  fee 
schedule  area  variations  from  the 
national  average  for  employee  wages, 
office  rent  and  equipment,  and  "o&ei^ 
expenses.  The  GAP  for  a  procedure  in  a 
locality  is  constructed  by  multiplying 
these  component  GPGs  for  work, 
practice  costs,  and  malpractice  costs  by 


the  percent  of  the  relative  value  for  the 
procedure  allocated  to  woric,  practice 
costs,  and  malpractice  costs, 
respectively. 

E.  Conversion  Factor 

Initiid  Computation 

The  conversion  factor  is  a  multiplier 
which  transforms  relative  values  into 
payment  amounts.  The  conversion 
factor  is  a  single  national  number  which 
applies  to  all  services  paid  under  the  lee 
schedule.  Section  1848(d)(lXB)  of  the 
Act,  as  added  by  OBRA  of  1989. 
specifies  that  the  conversion  factor  for 
the  first  year  of  the  fee  schedule  must  be 
budget  natural,  i.e.,  the  conversion 
factor  must  produce  total  payments 
under  the  fee  schedule  dial  are  the  same 
as  total  payments  that  would  have 
occurred  had  the  current  payment  rules 
(generally  based  on  the  reasonable, 
customary,  and  prevailli^  methodology) 
continued. 

We  wiQ  compute  the  initial 
conversion  liactor  by  dividing  the  total 
actuarially  estimated  1991  payments  for 
physician  services  under  the  current 
payment  system  by  the  total  number  of 
RVUs  expected  to  be  provided  in  1991 
(expected  frequency  per  service 
multiplied  times  total  RVUs  per  service. 


summed  across  all  services),  lliis 
computation  will  need  to  take  into 
account  the  effect  of  the  GPCI 
adjustments  in  order  to  produce  a 
budget  neutral  conversion  factor.  The 
GPCI  adjustments  will  affect  budget 
neutrality  because  different  volumes  of 
services  are  provided  in  each  geographic 
area.  As  prescribed  by  the  statute,  this 
conversion  factor,  computed  using 
predicted  1991  expenditures,  will  be 
updated  by  the  1992  annual  update 
factor  to  establish  the  initial  fee 
schedule  conversion  factor.  Also, 
payments  for  some  services  established 
by  this  initial  conversion  may  be 
adjusted  during  the  1992-1995  fee 
schedule  transition  period.  This  issue  is 
described  in  detail  below. 

The  ojo^e  possible  exception  to  the 
general  principle  that  all  payments  are 
to  be  based  on  a  single  national 
conversion  factor  may  be  anesthesia 
services  as  discussed  earlier  in  this 
chapter  in  the  section  on  Physician 
Work  RVUs  [on  page  21.].  It  may  be 
necessary  for  these  services  to  have  a 
separate  conversion  factor  if  we  retain 
the  use  of  time  in  determining  payment. 

Subsequent  Conversion  Factor 
Computation  Accounting  for  Transition 
Payment  Limit  f 

The  follovkring  summary  describes  the 
transition  rules  as  prescribed  in  OBRA 
of  1969  before  any  adjustment  is  made 
to  restore  budget  neutrality  for  1992 
(required  in  OBRA  of  1989  in  section 
1848(d)(2)(E)). 

Summary  of  Transition  Provisions. 
Under  the  transition  rules,  the  fee 
schedule  will  be  phased  in  from  1992  to 
1996.  The  phase-in  begins  with  the 
computation  of  an  adjusted  historical 
payment  amount  for  each  service  in 
each  area.  This  is  defined  as  the 
weighted  average  prevailing  charge  in 
the  area  in  1991  with  consideration  of 
customary  charges  below  the  prevailing 
and  other  payment  limitations.  (For 
radiology  services  subject  to  the 
radiologist  fee  schedule,  1991  fee 
schedule  amounts  will  be  substituted  for 
prevailing  charges).  This  historical 
payment  amount  is  in  effect  an  average 
allowed  charge  across  all  physicians  in 
all  specialties  performing  a  given  service 
in  a  locality  and  will  reflect  any 
legislative  changes  which  affect  1991 
payments.  The  transition  rules  for  1992- 
1995  involve  comparing  this  historical 
payment  amount  with  die  new  fee 
schedule  amount.  It  is  important  to 
remember  that  the  effect  of  these  rules 
on  payments  to  individual  physicians 
will  depend  on  their  own  historical 
charging  patterns.  These  transition  rules 
take  into  account  only  the  average 
allowed  charge  for  a  service  in  the 


locality,  not  an  individual  physician's 
charges  under  the  old  payment  system. 

If  the  historical  payment  amount  for  a 
service  in  a  locality  is  between  85  and 
115  percent  of  the  fee  schedule  amount, 
maximum  payment  to  all  physicians  in 
that  locality  will  be  at  the  fee  schedule 
amount  in  1992.  However,  if  the 
historical  payment  amount  is  below  85 
percent  of  the  fee  schedule  amount  the 
payment  amount  for  the  service  will  be 
the  historical  payment  amount  plus  15 
percent  of  the  fee  schedule  amoimt.  On 
the  other  hand,  if  the  historical  payment 
amount  is  more  than  115  percent  of  the 
fee  schedule  amount,  the  payment 
amount  in  1992  will  be  the  historical 
payment  amount  minus  15  percent  of  the 
fee  schedule  amount. 

These  rules  do  not  limit  ina«ases  or 
decreases  in  1992  to  15  percent  of  the 
historical  payment  amount  as  the  short 
title  of  section  1848(a)(2)(A)  of  tiie  Act 
impUes.  Rather,  for  services  subject  to 
the  transition  provisions,  increases  and 
decreases  will  be  limited  by  a  fixed 
dollar  amount  (i.e..  15  percent  of  the  new 
fee  schedule  payment).  Thus,  increases 
can  be  more  than  15  percent  of  the 
historical  payment  amount  while 
decreases  will  always  be  less  than  15 
percent.  A  service  will  receive  a  higher 
percentage  increase  the  farther  its 
historic  payment  basis  is  below  the  fee 
schedule  amount  or  a  lower  percentage 
decrease  the  farther  its  historic  payment 
basis  is  above  the  fee  schedule  amount. 

During  the  years  1993  to  1995, 
payment  amounts  for  services  subject  to 
the  transition  provisions  in  1992  will  be 
brought  closer  to  the  fee  schedule 
amount  through  application  of  a  blended 
formula  as  follows: 

•  In  1993,  payment  will  equal  75 
percent  of  the  amount  determined  for 

1992  increased  by  the  update  for  1993, 
plus  25  percent  of  the  full  fee  schedule 
amount. 

•  In  1994,  payment  will  equal  67 
percent  of  the  amount  determined  for 

1993  increased  by  the  update  for  1994, 
plus  33  percent  of  the  full  fee  schedule 
amount. 

•  In  1995,  payment  will  equal  50 
percent  of  the  amount  determined  for 

1994  increased  by  Uie  update  for  1994, 
plus  50  percent  of  the  full  fee  schedule 
amount. 

In  1996,  payment  for  all  services  will 
be  equal  to  the  fee  schedule  amount 

Note  that  those  nonphysician 
practitioners  who  receive  payment 
computed  as  a  percentage  of  a  physician 
fee  schedule  amount  (see  [Services  of 
Nonphysician  Practitioners  in  Chapter  II 
A.)  will  be  affected  by  the  transition 
rules  if  the  physicians  in  their  localities 
performing  the  same  services  are 


affected  by  the  transition  rules.  In  other 
words,  if  a  nonphysician  practitioner  is 
to  receive  a  percentage  of  what  the 
physician  would  be  paid  for  the  service 
in  that  locality,  then  the  nonphysicians' 
payment  amount  will  be  computed  as  a 
percentage  of  the  physician's  payment 
after  any  applicable  transition  rules  had 
been  applied. 

Budget  Neutrality  and  the  Transition 
Rules 

OBRA  of  1989  does  not  specify  how 
the  application  of  these  transition  rules 
for  1992  is  to  be  reconciled  with  the 
budget  neutrality  requirement  for  1991. 
Through  an  iterative  process,  we  can 
compute  a  conversion  factor  resulting  in 
payment  amounts  for  1992  which  are 
budget  neutral  with  1991  expenditures 
and  which  meet  the  transition 
requirements.  However,  we  find  that 
program  savings  are  likely  to  be  derived 
in  years  after  1992  when  the  prior  year's 
payments  are  blended  with  the  full  fee 
schedule  amount  This  is  a  result  of  the 
implementation  mechanism  prescribed 
by  the  legislation.  Preliminary  analysis 
suggests  that  some  savings  will  result 
relative  to  a  budget  neutral  baseline; 
however,  a  definitive  analysis  of  the 
impact  is  not  possible  until  all  of  the 
relative  values,  global  fee  definitions, 
and  other  factors  are  established.  It  thus 
remains  possible  that  the  budget  impact 
could  be  minimal. 

We  have  not  been  able  to  find  any 
alternative  way  of  computing  the 
conversion  factor  which  preserves 
budget  neutrality  throughout  the 
transition  and  which  does  not  violate 
the  statutory  transition  requirements. 
We  would  note  that  there  is  no  statutory 
requirements  for  the  fee  schedule  to  be 
budget  neutral  for  subsequent  years  and 
that  this  phenomenon  of  the  ti-ansition  is 
recognized  by  both  the  Congressional 
Budget  Office  (CBO)  and  PPRC.  We 
would  further  note  that  any  expected 
"savings"  occurring  in  years  after  1992 
may  not  materialize  because  of  possible 
responses  to  fee  schedule 
implementation  by  physicians  and/or 
beneficiaries.  An  adjustment  to  account 
for  these  responses  is  discussed  in  the 
next  section  and  is  limited  to  1992  only. 

Complexity  of  the  Budget  Neutrality 
Computation 

As  described  previously,  the  statute 
requires  the  Secretary  to  determine  an 
initial  conversion  factor  that  is  budget 
neutral  relative  to  what  Medicare 
expenditures  would  otherwise  be 
without  the  fee  schedule.  The  initial 
conversion  factor  is  critically  important 
because  it  is  the  base  from  which  all 
future  updates  will  be  made. 
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Budget  neutrality  requires  data  on:  (1) 
Fees  lor  each  procedure  iu  each  area 
(adjusted  by  the  GPQ).  coiuisteat  «vith 
application  of  the  transitiao  proviaioBa, 
and  (2J  estimates  of  the  freq«jeocy  witk 
which  each  procedure  is  pexfonned. 

Implementation  of  the  fee  »r'hi>iUf}i' 
wiO  involve  changes  in  several 
important  aspects  of  Medicare  payment 
Not  only  will  there  be  changes  in 
Medicare  fees,  but  there  wiH  also  be 
simultaneous  changes  with  respect  to 
the  uniform  definition  of  services  for 
suipcal  global  fees  and  medical  visits. 
(These  services  account  for  more  than 
70  percent  of  Medicare  physician 
dollars].  For  example: 

•  The  uniform  definition  of  surgical 
global  fees  wiH  specify  wrhich 
preoperative,  intraoperative  and  post- 
operative procedures  are  included  in  the 
global  fee  and  which  can  be  billed 
separately.  Currency,  carriers  have  their 
own  definitions.  We  expect  that  there 
will  be  many  services  that  are  now 
contained  in  global  fees  (or  which  are 
otherwise  not  now  billed),  that  will  be 
billed  separately  under  the  fee  schedule. 

•  Some  options  being  considered  for 
changing  the  coding  system  for  medical 
vistis  (e.g.,  incorporation  of  time  in  code 
definitions)  represent  a  major  change 
firom  flte  current  system.  Wlien  visit 
coding  is  changed  to  a  uniform  system, 
projections  wiM  need  to  be  made  on 
what  the  distribution  of  frequencies  of 
visits  will  be  under  the  new  coding 
system. 

In  addition,  as  diacusaed  later,  there 
will  be  simuitane<R]*  chaises  in 
payment  ccoventions  and  hilting  rules 
for  a  raunber  of  items  sach  as:  muhipie 
surgeries,  cosurgeons.  and  bilateral 
soiyefy.  Appiicatioa  of  uniiorm  payment 
policies  presents  two  proUens  in 
projecting  vdomes.  First,  billings  for 
these  "modified"  services  have  been 
inconststendy  reported  in  the  past. 
Second,  the  reduction  in  payment  fw 
surgeries  may  lead  physicians  to  bill 
additional  amounts  for  services 
provided  but  not  now  billed  or  may 
encourage  some  physicians  to  bill  for 
additional  services.  e.g..  to  have 
reciprocal  arrangemoits  with  other 
physidaos  to  act  as  assistant  at  surgery 
for  oae  another. 

This  is  the  most  massive  change  in 
Medicare  payment  for  physicians' 
services  since  the  inception  of  the 
program.  Not  only  will  there  be  major 
redistributions  of  payments  among 
specialties  and  geographic  areas,  but  we 
will  simultaneously  be  revisiag 
definitions  of  service  and  payment  rules. 
The  reduction  in  some  physicians' 
Medicare  income  under  all  these 
changes  oould  be  substantial,  as  sooie 
practices  could  experience  net 


reductions  of  15-20  peraeni  or  aton. 
Under  these  cirouutsinnces.  the 
inceatives  for  physicians  to  dumge 
bilUag  pnctices  to  nitigate  the 
reductions  wiU  be  siguificaBtJy  streqger 
than  has  been  the  case  is  the  past 

Overall,  physicians  oould  react  to  the 
combined  effects  of  these  dianges  in  a 
number  of  ways  that  would  affect 
Medicare  outlays.  They  could: 

•  KU  kgitiaiately  under  our  new 
definitions  of  services  and  asaodated 
payment  oonventioos  tor  services  tor 
which  they  do  not  currently  biU. 

•  BiU  for  a  higher  level  of  service  for 
medical  waits. 

•  IVovide  more  services,  particularly 
visits,  ooncurrent  care,  coosultatioRS 
and  tests. 

•  Clearly,  in  light  of  all  these  changes, 
and  possiUe  volume  responses  by 
physicians  aad  beneficiaries,  the  budget 
neutrality  calculation  is  exceedingly 
difficult  and  critical.  If  (be  conversion 
factor  were  set  too  high,  the 
Supplementary  Mectieal  Insurance  Trust 
Fund  outlays  would  be  larger  than 
anticipated,  iacreastng  the  overall 
Federal  budget  deficit.  In  addition,  the 
part  B  premium  would  have  to  be 
increased  shaiply  to  replenish  the 
depleted  trust  fund  (assuaiing  that 
legislation  wili  be  passed  to  continue 
the  part  B  premium  at  25  percent  of 
program  costs). 

It  will  be  difficult  to  separate  the 
legitimate  changes  (&g.,  those  due  to 
physician  complianoe  with  new  uniform 
service  definitions  and  associated 
payment  rules)  from  changes  due  to 
physician  behavior  intended  solely  or 
priraarily  to  recoup  aome  Medicare 
revenue  losses.  In  addition,  changes  in 
service  priciag  may  produce  chanqfes  in 
beneficiary  demand  for  services. 

While  we  expect  many  changes,  with 
causes  not  always  easy  to  ascertain,  we 
must  do  our  best  to  anticipate  these 
changes  and  account  for  them  in 
computing  the  conversion  factor.  la  the 
first  year  of  the  Prospective  Payment 
System  for  hospitals,  the  ORG  case  muc 
index  increased  by  over  9  percent,  and 
subsequent  studies  have  determined 
that  only  a  small  part  of  this  increase 
was  due  to  an  actual  change  in  case 
mix.  The  majority  of  the  increase  was 
attributable  to  changes  in  medical 
records  and  coding  practices. 

Some  might  ague  that  the  MWS  will 
"take  care"  of  unpredictable  changes  in 
frequencies.  However,  there  are  several 
problems  with  this  aigument 

•  Because  the  default  payment  update 
can  oaly  be  reduced  by  up  to  2  peicent 
the  MVPS  will  not  adfust  lor  projection 
errors  resukiag  in  over  paymeut  in 
excess  of  2  percent 


•  Moreover,  because  the  defaute 
mechaoism  limits  rednctioas  in  future 
updates,  the  MVPS  has  serious 
shortcomings  in  Am  event  th^ 
projection  errors  are  combined  widi 
inappropriste  inocaaes  in  volume.  In 
this  case,  the  impact  of  the  fioor  on 
hiture  rerinrtions  n  the  payment  update 
could  foe  substanliaL 

•  Some  may  also  object  to  the  use  of 
MVPS  to  correct  for  technical  or 
computational  erron.  They  would  argue 
that  the  purpoae  of  Uie  MVPS  is  to 
encourage  the  involvement  of  physicians 
in  die  effort  to  slow  the  rate  of  ^owth  in 
expenditures  for  physicians  services,  not 
make  them  subject  to  reductions 
resulting  from  correction  of 
governmental  errors  in  OM^cing  budget- 
neutral  conversion  factor  cak^Iations. 

•  Finally,  because  of  the  two  year  lag 
between  expenditures  measured  under 
the  MVPS  and  payment  updates,  Hiere 
could  be  permanent  losses  whi<^  could 
not  be  recouped  under  the  defantt 
MVPS.  For  example,  if.  as  a  result  of 
projection  errors,  payments  were  set  too 
high  by  just  2  percent,  permanent  losses 
could  exceed  $1.6  billion  for  1392  and 
1993. 

Given  that  computation  of  an  accurate 
budget  neutral  conversion  factor  is 
critical,  we  plan  to  do  several  things: 

(1)  Do  the  best  we  can  to  predict 
frequencies  under  the  standard 
definitions  using  the  best  available  data. 
This  will  include  reviewing  the  results  of 
special  surveys  of  carrier  practices,  and 
analyzing  data  collected  by  outside 
research  organizations  and  PPRC 

(2)  Make  an  adjustment  to  fees  lor 
1992  to  account  for  changes  in  the 
volume  and  mix  of  services  as  a  result 
of  the  responses  of  physicians  to 
implementation  of  the  fee  schedule. 

Previous  program  experience  with 
reductions  in  Medicare  payments  to 
physicians  indicates  that  physicians 
change  billing  practices  to  partially 
offset  losses  resulting  from  fee 
reductions.  HCFA  and  CBO  have 
previously  assumed  that  physicians 
make  sufficient  changes  in  their  billing 
practices  to  offset  about  half  of  the 
savings  that  would.otherwise  be 
achieved  by  reductions  in  fees. 

We  are  refining  our  thinking  about 
applying  such  adjustments.  In  the  past 
we  have  almost  exdusively  been  in  the 
position  of  predicting  the  effects  of 
savings  proposals,  whereas  iww  we 
need  to  predict  physicians'  responses  to 
both  increases  and  decreases  in 
payments  for  various  services.  Thus,  we 
believe  that  it  would  be  appropriate  to 
apply  behavioral  aii^ttstments  to  the  net 
change  in  provider  practice  Medicare 
revenue.  Iliis  infonnatiaa  wotdd  be 


Feifajral  Regjgter  /  Vol.  55.  No.  171  /  Tuegday.  September  4,  1990  /  Notices 


36198 


derived  through  analysis  of  the  BMAD 
Provider  File. 

An  issue  in  this  regard  is  the  extent  to 
which  physicians  whose  fees  have 
increased  will  reduce  volume  in 
response  to  higher  fee*.  We  might 
expect  them  to  be  more  willing  to  supply 
services  as  the  Medicare  fee  increases. 
Alternatively,  some  of  these  physicians 
might  cut  back  in  their  practice  as 
Medicare  fees  increase,  providing  fewer 
services. 

Another  issue  is  whether  physicians 
will  raise  their  actual  charges  all  the 
way  up  to  the  new  Mecficare  fee 
schedule.  (Medicare  payments  are  the 
lesser  of  the  actual  charge  or  the  fee 
schedule).  We  are  continuing  to  study 
this  issue  further. 

We  note  that  CBO,  in  modeling  the 
changes  in  physician  fees,  illustrates  a 
behavioral  response  where  "winning 
physicians"  slow  volume  growth.  Our 
own  recommendation  regarding 
behavioral  effects  to  be  reflected  in  the 
April  NPRM  is  still  under  development. 
We  will  be  analyzing  a  variety  of 
alternatives  regarding  the  behavior  of 
winning  and  losing  physicians  for 
purposes  of  determining  possible  effects 
on  the  conversion  factor.  For  purposes 
of  this  model  fee  schedule,  however,  we 
have  not  assumed  any  behavioral  offset 
in  the  illustrative  estimates  provided  m 
Addendum  A.  \ 

In  summary,  there  are  a  variety  of 
factors  that  will  affect  the  accuracy  of 
our  projection  of  the  conversion  factor 
for  1992.  These  include  our  estimates  of 
the  total  number  of  relative  value  units 
that  will  be  provided  in  FY  1991.  the 
accuracy  of  our  projections  of  the  initial 
distribution  of  visit  codes,  legitimate 
physician  response  to  new  national 
billing  rules  for  multiple  suigery. 
bilateral  surgery,  assistants  at  surgery, 
etc..  as  well  as  the  accuracy  of  our 
projection  of  the  behavioral  response  of 
physicians  to  the  price  changes  in  the 
fee  schedule  itself.  It  will  be  difficult  to 
accurately  parse  out  which  of  these 
many  possible  causes  led  to  any 
observed  error  in  the  initial  conversion 
factor.  The  Department  will  carefully 
monitor  changes  in  physician  bills 
during  the  transition  and  will  suggest  to 
Congress  specific  adjustments  if  specific 
causes  can  be  identified.  However,  it 
may  also  be  necessary  to  seek  general 
Congressional  authority  to  adjust  the 
conversion  factor  during  the  transition  if 
projections  prove  to  be  inaccurate  and 
the  specific  causes  cannot  be  easily 
identified. 

Future  Updates  of  Conversion  factor 

Beginning  in  1991.  section  1848(d)(2)  of 
the  Act.  as  added  by  OBRA  of  1989. 
requires  the  Secretary  to  recommend  to 


Congress  by  April  15  of  each  year  an 
update  to  the  fee  schedule  conversion 
factor  for  the  following  calendar  year.  In 
making  the  recommendation,  the 
Secretary  is  required  to  consider  the 
increase  in  the  MEI  (a  measurement  of 
inflation  in  the  cost  of  running  a  private 
medical  practice),  the  percent  increase 
in  aggregate  expenditures  for  ' 
physicians'  services  in  the  first 
preceding  fiscal  year  over  the  second 
preceding  fiscal  year  compared  to  the 
performance  standard  rate  of  increase 
set  for  the  first  preceding  fiscal  year, 
access  to  services,  changes  in  volume 
and  intensity  of  services,  and  other 
factors  he  considers  appropriate.  (The 
performance  standard  rate  of  increase 
was  described  in  Chapter  I  as  a  central 
feature  of  the  MVPS.) 

Congress  may  then  choose  to  enact 
the  Secretary's  recommendation,  enact 
some  other  update  amount,  or  not  act  at 
all.  If  Congress  does  not  act  the  annual 
update  is  set  according  to  a  "default" 
mechanism  in  the  law.  Under  this 
mechanism,  the  update  for  physicians' 
services  is  equal  to  the  MEI  adjusted  by 
the  amount  the  actual  expenditures  for 
the  first  fiscal  year  preceding  the 
recommendations  were  greater  or  less 
than  the  performance  standard  rate  of 
increase  for  that  fiscal  year.  For 
example,  given  that  the  performance 
standard  rate  of  increase  for  fiscal  ye&r 
1990  is  9.1  percent,  assume  that  actual 
expenditures  for  fiscal  year  1990 
increase  by  10.1  percent  over  fiscal  year 
1989.  If  Congress  did  not  set  the  update 
increase,  then  the  default  mechanism 
would  take  effect.  Specifically,  if  the 
MEI  for  1992  were  4  percent,  the 
conversion  factor  update  for  1992  would 
be  3  percent,  because  actual 
expenditures  for  fiscal  year  1990 
exceeded  the  performance  standard  by  1 
percentage  point.  Conversely,  if  the 
actual  expenditures  for  fiscal  year  1990 
increased  by  8  percent  over  fiscal  year 
1989,  the  conversion  factor  update 
would  be  5  percent  (4-1-1)  because 
actual  expenditures  were  1  percentage 
point  less  than  the  performance 
standard.  The  law  limits  the  downward 
adjustment  to  2  percentage  points  for 
1992  or  1993;  2.5  percentage  points  for 
1994  or  1995:  and  3  percentage  points 
thereafter.  There  is  no  limit  on  the 
upward  adjustment. 

F.  Data  Options  for  Fee  Schedule 
Development 

Data  Source  Options 

As  described  earlier,  national  level 
claims  data  will  be  needed  to:  (1) 
Compute  RVUs  for  overhead  and 
malpractice  expenses,  and  (2)  compute 
the  conversion  factor,  with  adjustments 


for  1992-1995  transition  rules.  Because 
of  the  latge  number  of  services  included 
in  the  fee  schedule,  we  do  not  believe  it 
is  operationally  feasible  to  make  a 
separate  data  request  to  the  carriers  for 
needed  data  such  as  was  previously 
done  for  computing  conversion  factors 
for  the  radiologist  fee  schedule.  Because 
of  the  significant  level  of  resources 
required  to  collect,  process  and  validate 
carrier  data,  we  will  rely  upon  data 
routinely  collected  by  HCFA  when 
feasible  rather  than  request 
supplemental  data  from  the  carriers. 

Two  possible  sources  of  national  data 
containing  procedure  level  data 
currently  collected  by  HCFA  were 
considered  for  completing  these  fee 
schedule  development  tasks:  (1) 
Common  working  file  (CWF)  and  (2) 
BMAD  procedure,  provider,  and 
beneficiary  files.  Both  the  CWF  and 
BMAD  are  routine  data  systems  that 
provide  detailed  procedure  level  data 
for  non-HMO  enrolled  Medicare 
beneficiaries  potentially  useful  for  both 
computing  national  average  charges  and 
the  conversion  factor.  BMAD  data  are 
submitted  annually  by  the  carriers 
whereas  CWF  data  are  reported  by 
carriers  through  nine  CWF  host  sites  on 
a  flow  basis.  However,  because  the 
CWF  will  not  be  fully  implemented 
nationwide  until  1991.  we  plan  to  use 
BMAD  as  the  primary  source  of  data  for 
computing  national  average  allowed 
charges. 

BMAD  data  are  currently  available  for 
1988,  and  1989  data  are  in  the  process  of 
being  compiled  and  edited.  Each  data 
file  used  for  fee  schedule  development 
will  be  calibrated  to  the  expected  total 
expenditures  for  physicians'  services  for 
1991,  and  will  be  adjusted  for 
consistency  with  1991  payment  rules 
and  for  standardized  payment  policies 
(e.g..  global  fees,  visit  coding,  local 
codes,  coding  changes).  These  files  are 
described  below. 

BMAD  Files 

Procedure  file:  The  Procedure  file  is 
an  aggregate  file  representing  100 
percent  of  Fart  B  claims.  Because  it 
provides  frequency  of  services  and 
allowed  charges  by  specialty  and 
procedure  code,  we  expect  to  use  it  to 
compute  relative  values  for  malpractice 
and  other  practice  costs. 

Beneficiary  file:  The  Beneficiary  file 
provides  detailed  claims  data  for  a  5 
percent  sample  of  beneficiaries. 
Although  frequencies  for  many 
procedures  and  localities  are  too  low  for 
computing  overhead  and  malpractice 
RVUs  for  low  value  codes,  we  expect  to 
use  these  data  to  estimate  the  impact  of 
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staodardizuig  pajnnent  policies  (e.g., 
global  feet). 

Provider  £iie:  The  IVovider  file 
provides  detailed  claims  data  for  a  5 
percent  sample  of  physiciaos'  and 
8un>liers'  proAliag  IDs.  The  Provider  file 
will  be  us«sd  to  compute  an  adjustineol 
to  the  oonversion  factor  to  account  for 
expected  behavioral  offsets  for 
physicians  that  lose  aggregate  revenues 
under  the  fee  schedule. 

Prevailing  Charge  (Pricing]  File:  The 
Pricing  file  (1900]  is  being  used  in  the 
process  of  updating  the  other  BMAD 
files  to  1990  (and  eventually  1991) 
payment  rules,  reflecting  changes  such 
as  annual  updates,  oveipriced  procedure 
reductions,  and  the  designated  specialty 
provision. 

Ck)mnMB  Workmg  Pile  (CWF) 

The  CWF  represents  a  major 
innovation  in  the  way  that  Medicare 
claims  are  processed.  CWF  is  a 
decentralizied  beitefK  audiorization 
process  in  which  nine  host  sites  review 
all  claims  and  audMxixe  payment  by  the 
carriers  aad  intennediaries.  At  &e  point 
of  payment  avthorization,  all  claims 
data  are  tmngmitted  to  HCFA  for  use  in 
program  evaloatian  and  program 
development  Effective  January  1, 1901, 
CWF  wiU  be  implemented  natioawide. 
The  natiomd  implementatian  will 
provide  very  oureirt  and  detailed  daimB 
data  that  can  be  uaed  to  measore  the 
change  in  the  mix  of  servicea  resulting 
from  the  changes  in  payment  policies 
and  to  evaluate  the  potential  impact  of 
phyaidan  payment  reionn.  including 
policy  slandardication.  In  the  meantime, 
selective  use  of  available  CWF  data 
may  help  us  in  some  instances  to 
resolve  discrepancies  iHonHB^d  through 
the  BMAD  validation  process  described 
below. 

BMAO  VaUdation 

BMAO  data  are  beii^  validated  by 
comparison  wifli  100  percent  claims 
data  from  selected  carriers.  In  brief,  we 
are  comparing  BMAO  descriptive  data 
with  results  from  the  carrier  100  percent 
files.  We  are  then  computing  total 
allowed  diaTges  and  RVUs  for  a  sample 
of  procedures  to  compare  estimated 
conversion  factors  based  on  these  two 
data  sources.  Results  from  this 
prelimiRary  validation  process  wiU  be 
used  to  determine  whetiwr  we  wffl  base 
all  calculations  on  BMAO  or  wheAer 
su^kmentaiy  data  witt  be  obtaioed 
directly  from  the  cairietB. 

One  nonenm  wHk  oaing  BMAD  data  is 
that  althoog^  wa  are  reqaired  to 
compote  a  ooBwaaaiuu  {actor  tlwt  will 
provide  b«dfB<auitiidoi^ays  far  taw, 
the  most  cacveat  BMAD  data  wa  expect 
to  hrve  ovailaUe  for  oomplatiBg  this 


task  will  hkely  be  for  19aa  While  we 
can  update  these  1989  data  to  reflect 
1991  payment  rules,  we  would  not  be 
able  to  use  BMAD  to  aocount  for  any 
changes  in  the  mix  irf  services  provided 
between  1980  and  1901.  This  would  not 
significantly  affect  oib-  estimates  of 
avaage  charges  per  service,  but  it  could 
affect  the  compulsion  of  the  budget 
neutral  conversioD  factor. 

For  example,  a  conversion  factor 
computed  osmg  the  1968  service  mix 
could  be  too  high  tf  services  with 
relatively  low  relative  values  (eg.,  visits 
or  EKG  interpretations)  increase  more 
rapidly  than  semoes  with  relatively 
high  relative  vahies  (e.g,  major  surgical 
procedures)  daring  this  time  period. 

Therefore,  CWF  dams  data  for 
services  provided  during  the  fourth 
calendar  quarter  of  1990  and  the  first 
months  of  1991  will  be  used  to  measure 
the  changes  in  the  mix  of  serrioes 
provided  bet%veen  IflSS  and  1491.  If 
analyses  of  recent  data  indicate  that 
there  is  likely  to  be  a  significant  service 
nrix  change  between  1969  and  1991,  we 
will  make  adjustiBentfl  to  the  1980 
BMAD  as  appropriate. 

We  plan  to  evaluate  CWF  data  further 
during  the  BMAD  validation  process. 
We  v^  use  CWF  data  provided  durii^ 
1990  for  selected  carriers  to  evaluate 
service  mix  changes  aad  %vill  continue 
this  evaluation  on  a  national  basis  as 
CWF  data  are  received  in  lOOL 

Chapter  ffl. — Defhntiens  Necessary  for 
ree  Soaeoine  uuplemeulatioB 

A.  Defining  a  Unit  of  Service 

1.  BackgroiBid  on  CPT-4  Coding  System 
andHCPCS 

Section  1848(c]l4}  of  the  Act  (added 
by  section  6102(a)  of  OBRA  of  198^ 
requires  that  the  Secretary  establish  a 
uniform  procedure  coding  system  for  the 
coding  of  aO  physidan  services, 
including  an  appropriate  coding 
structure  for  visits  and  consultations. 
That  section  also  provides  that  the 
Secretary  may  incorporate  the  use  of 
time  in  the  coding  for  visits  and 
consultations  only  for  services  furnished 
on  or  after  January  1. 1993.  As  part  of 
the  process  of  establishing  a  uniform 
coding  system,  the  Secretary  is  required 
to  consult  with  the  PPRC  and  "other 
organizations  representing  physicians". 

Section  6201(e)(4)  of  OBRA  of  1989 
requires  that  the  Secretary  conduct  a 
study  of  the  desirability  of  ■^-V^-e 
time  as  a  factor  in  establishing  visit 
codes  and  report  to  Congress  by  not 
later  than  July  1, 1901.  Tlie  report  must 
include  lie  desirabitity  of  motfifying  the 
number  of  visits  cedes,  wtietber  tne  of 
time  wmdd  ns«lt  in  yeater  unifanBity 
than  modficaHon  of  cfiBical  descriptors 


and  the  ability  to  audit  physician  time 
accurately. 

Snce  1963,  HCFA  has  required  that 
physidans  and  carriers  use  the  HCPCS 
to  code  and  btfl  for  physidans'  services. 
The  HCPCS  has  three  levels: 

Level  1 — The  American  Medical 
Assodation's  (AMA)  Physician's 
Current  Procedural  Terminology  Edition 
4  (CPT-4); 

Level  2— TTie  alpha-numeric  HCPCS 
codes  ';  and 

Level  3 — Carrier-unique  local  codes. 

HCFA  has  an  agreement  with  the 
AMA  to  use  CPT-4  for  coding  of 
physician  services.  Under  that 
agreement.  HCFA  is  represented  by  one 
voting  member  on  the  CPT  Editorial 
Panel,  the  organization  that  is 
responsible  for  establishing  the  codes 
and  their  definitions.  Although  HCFA 
uses  CPT-4  for  coding  purposes,  HCFA 
establishes  the  Medicare  payment  rules 
with  respect  to  these  codes.  Services 
that  are  not  specifically  coded  in  CPT-4 
(e.g.  chiropractor  services)  are  coded  in 
the  alpha-numeric  codes  of  level  2 
HCPCS  that  is  established  and 
maintained  by  H(7A.  Services  which 
are  not  included  in  either  level  1  or  level 
2  of  HCPCS  may  be  coded  by  carriers 
using  carrier-unique  local  codes. 

Similarly,  there  are  three  levels  of 
modifiers  for  codes.  CPT-4  has 
modifiers  as  part  of  that  coding  system. 
HCFA  also  has  additicnal  national 
HCPCS  modifiers  that  are  used  for 
payaunt.  billing  aad  mechcal  review 
purposes.  Lastly,  carriers  are  pennitted 
to  use  carrier-unique  modifiers  for 
payment  and  administrative  purposes. 

There  are  several  major  issues 
pertaining  to  the  use  of  these  codes  to 
generate  pajnnent  for  physician  services 
under  the  Medicare  fee  sckedole.  Three 
of  these  issues  pertain  to  defining  a  unit 
of  service  and  are  discussed  in  this 
chapter 

•  How  to  define  visits  so  that  visit 
codes  are  used  reliabiy  and  consistently 
by  all  physidans  and  all  carriers; 

•  The  scope  <rf  Ae  global  suisical  fee: 
what  services  are  to  be  included  in  the 
global  surgical  fee  for  a  specific 
procedural  code,  since  the  services  to  be 
included  will  deterarine  flie  RVUs  to  be 
assodated  with  tfw  code;  and 

•  When  and  to  what  extent  to  permit 
use  of  local  codes  in  a  national  payment 
system. 

A  fourth  major  issue  of  when  and  to 
what  extent  to  permit  payment 
differentials  based  on  the  presence  of 
modifiers  to  coding  for  physician 


*  HCPCS  c*det  am  vaed  prtaMdly  iar 
nonphysicUn  mtvIcm  mch  ••  durable  medical 
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services  is  discussed  in  chapter  IV  on 
payment  adjustments: 

2.  Coding  of  Medical  Visit  Services 

The  various  OBRA  of  1989  provisions 
described  above  relating  to  coding  of 
physician  visits  reflect  a  widespread 
concern  that  the  current  visit  coding 
structiu-e  in  CPT-4  is  open  to  varying 
interpretation  as  it  is  used  by  physicians 
and  carriers  and  that  this  variation  must 
be  reduced  in  order  to  make  payment  for 
visits  under  the  fee  schedule  rational 
and  equitable.  Results  ofa  review  of 
1987  BMAD  data  by  HCFA  staff  and  by 
the  Office  of  the  Inspector  General 
support  the  view  that  there  is  significant 
variation  in  the  use  of  CPT-4  codes  for 
physician  visits.  For  example,  one 
carrier  showed  86  percent  of  its  total 
billings  for  office  visits  for  established 
patients  under  code  90060  while  another 
carrier  showed  only  9  percent  of  its 
billings  for  this  same  code.  Code  90060 
is  for  an  "intermediate"  level  of  service. 
It  is  third  from  the  top  in  an  array  of  6 
levels  of  visits  of  increasing  complexity. 

The  most  common  explanation  offered 
for  this  difference  is  that  the  current 
CPT-4  definitions  for  these  services  are 
not  clearly  differentiated  from  one 
another.  A  number  of  approaches  to 
providing  more  clearly  differentiated 
service  definitions  are  under 
consideration,  including  reducing  the 
number  of  visit  codes  and  the  possible 
incorporation  of  service  time  as  a  factor 
in  defining  codes.  We  expect  final 
resolution  of  these  issues  to  involve 
extensive  coordination  and 
collaboration  by  the  Department  with  a 
number  of  organizations,  induding  the 
PPRC,  the  CPT-4  editorial  panel,  and 
organizations  representing  physicians. 
ProC  and  the  AMA  are  conducting  their 
own  study  of  visit  coding  issues.  Tliey 
plan  to  propose  changes  in  visit  coding 
that  could  be  incorporated  in  the  1992 
CPT-4. 

We  fully  expect  that  cooperation  with 
the  AMA  CPT-4  editorial  panel  in  this 
process  will  result  in  development  of 
visit  codes  that  will  be  acceptable  for 
use  in  the  fee  schedule.  However,  if  no 
consensus  is  developed,  we  could 
establish  non-CPT-4  HCPCS  codes  for 
visits  based  on  the  requirement  for  the 
Secretary  to  establish  a  uniform  coding 
system  for  all  services. 

At  this  time,  we  are  presenting  in  this 
model  fee  schedule  a  summary  of  the 
issues  to  be  addressed  and  our  preferred 
approaches  based  on  oar  analysis  of  the 
issues  to  date.  As  we  continue  to  consult 
and  to  prepare  the  congressionally 
mandated  report  on  visit  coding,  the 
views  presented  here  will  be 
reexamined  and  refinec . 


Current  Use  of  CPT  Visit  Codes^ 

Under  the  current  system.  Medicare 
spends  about  410  billion  or  about  35 
percent  of  total  physidan  dollars  on 
medical  visits  and  consultations.  This 
figure  is  likely  to  increase  as  the  fee 
schedule  is  phased  in,  since  the  Harvard 
study  results  have  shown  costive 
services  generally  to  have  been 
undervalued  under  the  customary, 
prevailing,  and  reasonable  charge 
payment  methodology.  BMAD  data  also 
show  that  about  13  percent  of  physician 
dollars  pay  for  office  visits,  while 
another  10  percent  are  for  hospital 
visits.  Smaller  sums  are  spent  for 
specialized  visits  (5  percent  of  physidan 
dollars),  consultations  (4  percent),  and 
nursing  home  and  home  patient  visits  (1 
percent). 

CPT-4  currently  distinguishes  among 
visit  services  for  six  sites  of  service: 
office,  home,  inpatient  hospital 
emergency  department,  skilled  nursing 
facility,  and  other  nursing  and  • 
domiciliary  care  facility.  CFT-4  also 
differentiates  new  vs.  established 
patients  for  several  sites:  in  the  other 
sites,  a  distinction  is  made  between 
initial  and  subsequent  visits.  Depending 
on  the  site  of  service  and  new/ 
established  or  initial/subsequent 
categories,  CPT-4  contains  three  to  six 
levels  of  service  for  visits.  In  addition. 
CPT-4  contains  specialized  visit  codes 
for  several  categories  of  services, 
induding  psychiatric  dialysis, 
ophthalmologic,  and  critical  care  visits. 
Visits  are  defined  separately  from 
consultations.  

A  number  of  features  of  the  CPT-4 
visit  codes  and  their  use  have  been  cited 
as  causes  of  the  wide  variation  in  the 
way  these  codes  are  used  in  practice. 
Separation  of  the  detailed  descriptions 
from  the  listing  of  visit  codes  in  the 
published  CPT-4  book  is  believed  to 
discourage  some  physicians  from 
reading  &em  at  all.  In  addition,  many 
believe  that  current  narrative 
descriptions  of  the  codes  do  not  clearly 
delineate  differences  among  levels  of 
service.  Further,  because  the  terminolgy 
for  levels  of  service  (e.g.,  limited  or 
intermediate)  is  not  neutral,  it  may 
encourage  physicians  to  opcode  based 
on  their  perceptions  of  relative  payment 
amounts. 

Another  difficulty  with  the  use  of  the 
current  CFT-4  visit  codes  is  that  when 
the  traiuition  to  CPT-4  required  carriers 
to  map  their  prior  coding  system  to  the 
new  codes,  some  carriers  had  fewer 
levels  of  service  than  CFT-4  (e.g.,  3 
levels  vs.  5  or  6]  and  therefore 
crosswalked  according  to  other  criteria 
(e.g.,  payment  levels).  In  adtBtion.  there 
has  not  been  any  comprehensive  effort 


by  HCFA  to  require  carriers  to  tell 
physidans  how  to  use  the  different 
levels  of  codes  properly.  Physicians 
often  use  only  three  or  fewer  levels  of 
service  to  report  their  visits  (although  no 
three  levels  are  used  consistently);  some 
use  "superbills"  that  do  not  even  list  the 
full  range  of  levels  of  service.  Thus, 
while  a  5  or  6  level  coding  structure  for  a 
given  visit  service  may  be  in  place  in 
CPT-4,  in  practice  not  all  the  levels  may 
be  in  use  and  the  levds  are  subject  to 
varying  interpretation. 

Basic  Changes  to  Improve  Uniform 

Coding 

We  believe  that  at  a  minimum  several 
basic  changes  would  imi»ove  the  coding 
system  for  visits.  We  plan  to  work  with 
the  carriers  and  the  CPT-4  Editorial 
Panel  to  make  these  changes  by  the  time 
the  physician  payment  fee  schedule 
beghts  to  take  effect  in  January  199Z. 
None  would  require  a  legislative  change. 
These  improvements  include: 

•  Improving  the  content  of  service 
descriptors.  i.e.,  the  narrative 
terminology  associated  with  each  code; 

•  Including  spedality-specific 
examples  for  each  level  of  service; 

•  Developing  exptidt  documentation 
requirements  for  the  (riiysician's  medical 
record  to  support  the  choice  of  visit 
code; 

•  Integrating  in  a  single  place  in  CPT 
the  detailed  content  descriptors  with  the 
code  for  each  level  of  service; 

•  Replacing  the  adjectives  that 
accompany  each  level  of  service  (eg., 
"limited"  or  "intermediate")  with  a  more 
neutral  set  of  labels  soch  as  Level  L  n. 
etc.; 

•  Improving  carrier  administration 
and  enforcement  of  coding  rules, 
including  education  of  physicians  on 
how  to  use  codes  appropriate  for 
billing  and  reporting  purposes. 

Major  Visit  Coding  Policy  Issues 

While  implementation  of  the 
relatively  straightforward  changes  listed 
above  will  improve  the  uniformity  of 
visit  coding,  many  beHeve  that 
additional  changes  will  be  required. 
Two  issues  dominate  these  discussions: 
(1)  whetfier  to  incorporate  time  in  the 
visit  code  definitions  and  how,  and  (2) 
how  many  levels  of  service  should  be 
used.  Incorporation  of  time  is  the  more 
controversial  of  the  two  and  contains  a 
number  of  important  snbissues  that  will 
be  explored  below. 

•  Should  time  be  incorporated  in  the 
code  definitions?  lncoTpoia\ioa  of  time 
is  a  major  change  in  the  coding  system. 
No  one  knows  with  any  precision  or 
certainty  how  practicing  physicians 
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would  react  to  and  use  a  visit  coding 
system  that  incorporated  time. 

There  are  four  principal  arguments  in 
favor  of  using  time  as  a  factor. 

1.  Some  believe  that  it  would  improve 
the  consistency  of  the  use  of  codes 
because  time  makes  differences 
between  levels  more  clear. 

2.  Use  of  time  would  increase  our 
ability  to  estimate  the  frequency 
distribution  of  visits  under  a  new  coding 
system,  which  is  important  for 
computing  a  budget  neutral  conversion 
factor  and  for  documenting  upcoding  if 
the  distribution  of  visits  changes. 
However,  at  this  point  we  have  data 
only  for  ofUce  visit  duration  (from  the 
National  Ambulatory  Medical  Care 
Survey  or  NAMCS).  A  possible  source  of 
hospital  visit  time  data  is  a  PPRC  survey 
though  it  is  limited  to  three  specialists. 
We  have  not  yet  identified  a  source  of 
time  data  for  other  sites. 

3.  If  45  and  60  minutes  represented  the 
hi^est  levels  in  a  5  level  system,  some 
believe  that  physicians  would  be  more 
reluctant  to  code  higher  levels  than 
under  the  present  system,  where  times 
are  not  specified. 

4.  Use  of  time  would  provide  a  better 
basis  for  identifying  physicians  with 
aberrant  practice  patterns  and  a  better 
basis  for  auditing  physician  bills  against 
medical  records.  (This  argument  is 
stronger  if  actual  time  is  used  rather 
than  typical  time,  another  subissue 
discussed  below.) 

There  have  not  been  any  other 
proposals  for  revising  content  of  general 
medical  visits  that  distinguish  between 
levels  of  service  as  clearly  as  those  that 
use  time.  However,  emergency 
physicians  have  recently  submitted  a 
proposal  for  emergency  department 
visits  that  merits  consideration. 

Possible  drawbacks  to  the  use  of  time 
as  a  factor  in  visit  coding  include: 

1.  It  is  possible  that,  no  matter  how 
time  was  characterized  officially  in  the 
published  guidelines,  it  could  quickly 
become  for  all  practical  purposes  the 
single  factor  used  to  distinguish  among 
medical  visits.  This  could  lead  to  either 
of  two  unfortunate  scenarios.  First,  if 
typical  time  were  used  to  distinguish 
among  levels  of  visit  service  without 
sufficient  emphasis  on  service  content 
as  the  primary  factor,  some  observers 
fear  widespread  upcoding.  Specincally, 
physicians  could  use  higher  codes  than 
were  actually  appropriate  on  the 
groimds  that  they  were  more  efficient 
than  the  average  physician  (e.g.,  a  visit 
that  takes  a  particular  physician  15 
minutes  might  be  reported  as  a  30- 
minute  visit  because  he  mistakenly 
believed,  that  it  typically  took  his 
colleagues  longer  to  perform  the  same 
service).  Second,  if  actual  time  were 


used  to  distinguish  among  levels  of  visit 
service,  this  system  could  reward  some 
physicians  who  simply  took  longer  than 
necessary  to  perform  a  service  either 
because  they  were  inefficient  or  because 
they  had  slack  time  in  their  practices  or 
both. 

2.  No  research  has  been  conducted  to 
demonstrate  that  use  of  time  as  a  part  of 
code  definitions  would  improve 
consistency  in  the  use  of  codes.  Nor  has 
there  been  large-scale  experience  with 
the  use  of  time-based  visit  codes  either 
in  other  pubUc  programs  or  in  the 
private  sector  from  which  to  draw 
conclusions. 

3.  Some  fear  that  use  of  typical  time 
could  make  use  of  codes  even  less 
consistent  than  under  the  present 
system,  since  each  physician  would 
make  individual  and  subjective 
judgments  as  to  what  was  the  typical 
time  for  a  particular  service. 

4.  The  opportunity  to  use  time-based 
visit  reporting  for  audit  purposes 
(comparing  bills  against  records)  may  be 
severely  limited  by  the  scarcify  of 
resources  for  this  purpose. 

5.  Visit  frequency  distributions 
predicted  using  NAMCS  data  may  be 
inaccurate  because  we  do  not  know 
how  differently  physicians  may  code 
services  when  payment  depends  on 
coding  decisions.  (NAMCS  was  a  survey 
for  research,  not  payment  purposes.) 

•  Should  time  be  secondary,  equal,  or 
dominant  in  relation  to  content  of 
services  as  a  factor  in  visit  coding?  One 
of  the  major  issues  in  the  use  of  time  is 
its  relationship  to  content  descriptors. 
As  mentioned  earlier,  many  believe  that 
if  time  were  to  be  mtroduced,  it  would 
be  very  difficult  to  keep  its  status  equal 
to  (or  subordinate  to)  content.  Thus, 
time  in  practice  could  become  the 
primary  criterion  for  coding  visits,  even 
if  it  were  nominally  a  secondary 
criterion  intended  to  supplement  content 
descriptors.  The  likelihood  of  time 
actually  being  used  as  a  coequal  or 
secondary  criterion  would  be  improved 
if  explicit  decision  rules  were  developed 
and  examples  provided  to  illustrate  how 
coding  decisions  should  be  made  when 
time  and  content  seem  to  lead  to 
different  coding  outcomes.  Examples  of 
such  cases  follow. 

Case  1.  A  complete  physical  exam 
with  several  tests  takes  only  15  minutes. 
Using  time  as  the  basis  for  coding,  this 
might  be  a  level  II  visit,  but  using 
content  criteria  might  change  the 
designation  to  a  level  IV  visit. 

Case  2.  Two  sutures  are  removed 
during  a  60  minute  visit.  Using  time  this 
might  be  defined  as  a  level  V  visit,  but 
based  on  content  it  might  be  a  level  II 
visit 


•  Should  time  be  applied  only  to 
office  visits  or  to  all  v/s/te.' There  are 
two  serious  difficulties  involved  in 
extending  the  introduction  of  time  in 
visit  coding  beyond  office  visits  to  visits 
in  other  settings,  the  first  relates  to  the 
availability  of  data.  Without  data  on  the 
average  visit  time  outside  the  office 
setting  (as  NAMCS  provides  for  office 
visits),  the  crosswalk  from  the  old  to 
new  systems  would  have  to  rely  on  the 
current  mean  distribution  for  these  visits 
to  estimate  the  frequency  distributions 
for  the  new  codes.  This  estimating 
process  could  be  extremely  inaccurate 
and  could  compromise  the  accuracy  of 
the  budget  neutral  conversion  factor. 

The  second  problem  with  respect  to 
time  and  hospital  visit  coding  is  that 
patient  encounter  time  may  be  a  poor 
proxy  for  physician  work  in  the  hospital 
setting  because  a  large  component  of  a 
hospital  visit  is  time  spent  reviewing 
charts,  talking  to  nurses,  scheduling 
procedures,  etc.  No  more  appropriate 
measure  of  time  in  the  hospital  setting 
has  yet  been  developed. 

•  For  office  visits,  should  encounter 
time  or  total  time  be  used?  The  Harvard 
research  team  has  indicated  that  it  can 
provide  physician  work  RVUs  for  visit 
services  based  either  on  patient 
encounter  time  or  total  time  (presumably 
including  time  for  review  of  chart 
consultation  with  other  staff,  post- 
encounter  completion  of  chart,  ordering 
of  procedures,  etc.).  However,  we  have 
no  data  to  guide  us  in  estimating  likely 
frequency  of  services  using  total  time- 
based  visit  codes  for  purposes  of 
computing  the  conversion  factor.  In 
addition,  we  expect  that  physicians 
would  find  it  difficult  to  estimate  total 
time.  Patient  encounter  time  can  be 
more  accurately  measured  and  is  more 
meaningful  to  the  patient  than  any  other 
measure  of  time.  The  NAMCS  data 
described  earlier  could  be  used  for 
predicting  frequencies  of  code  use  based 
on  encounter  time.  In  addition,  the 
Harvard  work  has  shown  that  patient 
encounter  time  is  a  good  proxy  for 
physician  work  with  respect  to  office 
visits.  Phase  III  of  the  Harvard  study 
will  create  a  crosswalk  between  current 
and  proposed  codes. 

Another  logical  possibility  is 
scheduled  time,  but  scheduled  time  in 
practice  may  be  irrelevant  to  the  amount 
of  time  actually  spent  for  a  visit  and  the 
amount  of  work  the  physician  puts  into 
the  visit  (A  standard  15-minute 
appointment  may  relate  to  a  task  that 
can  be  completed  in  5  minutes  or  a 
problem  that  may  take  45  minutes  to 
resolve.) 

•  Should  typical  for  average)  time  be 
used  or  actual  time?  Using  actual  time 


would  provide  a  more  precise  and 
specinc  definition  of  the  lerel  of  service 
in  that  it  would  avoid  anbiguittes  about 
what  "tjrpicar  and  "average"  times 
could  mean.  Using  actual  time  would 
provide  good  historical  trend  data  on 
which  profies  could  be  built  for  future 
analysis.  However,  use  of  actual  time 
would  also  mean  that  a  sin^e  minute 
could  make  the  difference  between 
payment  amounts  and  would  encourage 
coding  to  the  higher  code  for  bordering 
visits.  Actual  time  would  imply  that  we 
expect  physicians  to  keep  records  of 
exact  durations  of  visits  when,  in  fact 
many  physicians  will  probably  estimate 
time  in  any  event  In  some  instances  it 
could  be  difficult  for  physicians  and 
patients  to  establish  when  the  visit 
started  and  stopped  and  what  activities 
should  be  included  in  computing  the 
actual  length  of  the  visit  Actual  time 
could  also  result  in  different  payment 
for  the  same  services  depending  upon 
the  individual  physician's  efficiency  in 
providing  the  service  (a  problem  already 
noted  with  respect  to  us*  of  time  in  visit 
coding  generally,  which  is  most 
pronounced  when  actual  rather  than 
average  time  is  used). 

Typical  time  (the  typical  or  average 
time  that  physicians  generally  take  for 
that  type  of  visit)  seems  more 
compatible  with  how  physicians  are 
likely  to  keep  records  on  duration  of 
visits  (e.g.,  estimated  times  or  times 
based  on  a  schedule  book).  Typical 
times  would  be  more  consistent  with 
available  data  for  estimaticm  of 
frequency  distributions  tor  office  visits 
for  conversion  factor  computation.  (For 
example,  NAMCS  data,  which  attempt 
to  measure  actual  face  to  face  time, 
cluster  around  5  minuta  intervals.)  Use 
of  typical  times  would  potentially  afford 
some  latitude  in  accommodating 
variation  in  physician  practice  patterns 
regarding  the  use  of  nonphysician 
practitioners  to  provide  care  (e.g.,  the 
nurse  who  checks  vital  signs  during  a 
physician  visit  for  blood  pressure 
management.) 

The  second  major  visit  coding  policy 
issue  related  to  the  number  of  levels  of 
service  and  how  those  levels  would  be 
defined  if  time  were  used  as  a  factor. 

•  How  many  levels  of  service  should 
be  used?  OIG,  in  its  report  to  Congress 
on  variation  in  visiting  coding, 
recommended  reducing  the  number  of 
codes  as  a  way  of  minimizing  the 
variation  in  coding  for  visits.  In  our 
October  1989  report  to  Congress 
("Implementation  of  a  Medicare  Fee 
Schedule"),  HCFA  and  die  Department 
also  indicated  general  support  for  this 
approach.  Most  of  the  discussion  of  how 
many  levels  of  service  to  establish  has 


centered  on  a  3  level  system  versus  a  5 
level  system,  althongh  a  4  level 
approach  coidd  also  be  considered.  The 
number  of  levels  presently  in  CPT-4 
ranges  from  3  levels  for  initial  hospital 
and  SNF  visits  to  0  levels  for  office  visita 
for  established  patients  and  all 
emergency  room  visits. 

Analysis  of  BMAD  data  shows  that 
most  physicians  use  only  3  codes 
(althou^  diere  is  no  consistency  in 
which  3),  and  therefore  physician  coding 
might  arguably  be  contained  in  3  levels 
of  visits.  The  middle  code  could  be 
established  as  the  routine  visit  (e.g., 
covering  75  percent  of  all  visits). 
Supporters  of  this  approach  beUeve  that 
fewer  levels  of  service  would  lead  to 
more  consistency  in  coding  and  Ifiss 
opportunity  for  upcoding,  since 
physicians  would  have  a  narrow  range 
of  alternatives  from  which  to  choose 
when  reporting  their  services.  Three 
levels  of  visits  would  likely  result  in 
significant  increases  in  the  payment 
amounts  from  one  code  to  the  next 
higher  code;  where  upcoding  occurred,  it 
would  be  very  expensive  to  the  program. 
The  middle  (or  routine)  code  would 
likely  result  in  payments  too  high  for 
some  services  and  too  low  for  others 
because  of  the  large  variation  in 
services  potentially  provided  within 
each  code.  These  variations,  however, 
mi^t  average  out  because  physicians 
presumably  see  a  wide  range  of 
patients.  Outlier  cases  could  be  handled 
"by  report"  (on  a  case-by-case  basis, 
outside  the  three  established 
categories). 

A  5  level  code  system  would  provide 
additional  levels  to  account  for  services 
by  specialties  that  typically  have  a 
higher  percentage  of  more  complex  and 
lengthy  visits  (e.g.,  geriatricians, 
rheumatologists,  neurologists).  Payment 
amounts  would  escalate  more  gradually 
from  level  to  level;  where  upcoding 
occurred,  the  payment  impact  would  be 
less  severe  than  under  a  3  code  system. 
A  5  level  system  would  also  provide  for 
a  separate  code  that  could  be  used  for 
the  least  intense  services  that  are 
increasingly  done  in  physician's  offices 
by  nonphysician  practitioners:  under  a  3 
level  system,  much  more  could  be  paid 
for  this  kind  of  service. 

•  What  time  intervals  should  be  used 
with  the  different  levels  of  service?  The 
following  were  taken  into  account  as  we 
considered  this  issue: 
—Data  from  the  1985  NAMCS  survey  for 
office  visits  indicate  that  time 
estimates  generally  duster  around  5- 
minnte  intervals,  leading  us  to  select 
timeframes  consistent  with  these 
periods. 


— ^Abont  two  tliirds  of  the  office  visits 
woidd  be  incloded  in  the  lowest  codes 
under  any  of  the  options  we 
considered. 

— About  20  percent  of  the  office  visits 
took  about  10  minutes:  we  assume 
that  physicians  would  likely  code 
these  in  the  second  level  of  a  5  code 
system,  rather  than  coding  them  as 
the  lowest  category  of  visit 
,  — The  percentage  distribution  of  visits 
for  the  HCFA  S  Sodc  typical  time 
system  (less  than  10  minutes.  15 
minutes,  30  minutes.  45  minutes,  md 
more  than  60  minutes)  is  virtually 
identical  to  our  estimation  of  the 
effect  of  the  PPRC's  proposed  typical 
times. 

Legislative  Issues  Surrounding  Visit 
Coding 

There  are  two  significant  issues 
relating  to  visit  coding  that  will  require 
statutory  amendment  The 
Administration  intends  to  submit  to 
Congress  legislative  proposals  as 
described  below.  These  issues  are  as 
follows: 

•  Should  time  be  used  in  visit  coding 
prior  to  1993?  If  there  is  agreement  oo 
incorporation  of  time  into  the  definition 
of  levels  of  service  for  visit  codii^  we 
may  want  to  request  a  legislative 
amendment  in  order  to  implement  the 
change  simultaneous  with  the 
implementation  of  the  Medicare  fee 
schedule  in  1992.  This  would  avoid  the 
need  for  a  major  change  in  the  fee 
schedule  in  the  middle  of  the  transition 
period.  (Office  visits  represent  about  13 
percent  of  charges  for  physician 
services.) 

•  How  should  we  correct  for  errors  in 
projecting  the  distribution  of  visits  in 
computing  the  initial  conversion  factor? 
Since  we  will  have  no  actual  history  of 
volume  or  frequency  distribution  of 
physician  services  under  the  new  visit 
codes,  our  estimated  frequency 
distribution  may  be  inaccurate.  Any 
inaccuracy  will  cause  the  budget  neutral 
conversion  factor  to  be  too  high  or  too 
low.  resulting  in  either  overpayment  or 
underpayment  relative  to  the  amount  we 
would  otherwise  have  paid  for  phjrsician 
services.  For  example,  a  5  percent  error 
applied  to  a  base  of  $10  billion  for  visits 
could  result  in  an  error  of  $500  million. 

As  described  in  Chapter  n.  we  are 
prohibited  fixjm  making  any  adjustments 
to  relative  values  in  the  fee  schedule 
which  in  one  year  would  result  in  a  net 
change  of  more  than  $20  million  in  part 
B  expenditures  for  physician  services. 
Thus,  we  would  need  new  statutory 
authority  to  recalculate  the  conversion 
factor  following  implementation  of  tihe 
new  visit  codes  if  it  became  apparent 
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that  the  actual  frequency  distributions 
under  the  new  visit  codes  differed 
significantly  from  the  estimates  we  used 
for  calculating  the  conversion  factor. 

As  discussed  earlier  in  Chapter  0,  the 
MVPS  is  designed  to  control  the  growth 
in  expenditures  for  physician  services 
by  adjusting  the  annual  update  of  the 
conversion  factor.  However,  use  of  the 
MVPS  update  process  to  make 
adjustments  re&ulting  from 
miscalculation  of  visit  code  frequencies 
would  not  be  a  preferred  approach, 
since  we  believe  the  primary  focus  of 
the  MVPS  should  be  on  controlling 
volume,  not  as  a  tool  for  making 
technical  adjustments. 

Preferred  Approach 

•  Incorporate  time  for  office  visits. 
The  content  descriptors  of  the  new 
coding  system  should  incorporate,  at  a 
minimum,  the  nature  and  complexity  of 
the  patient's  problems  and  the  sepcific 
services  provided.  On  the  surface, 
incorporation  of  time  into  coding  of 
office  visits  would  be  likely  to  enhance 
the  reliability  and  consistency  of  visit 
codes.  For  example,  time  could  be  used 
in  the  code  development  process  to 
establish  consistency  among  the 
patient's  problem  definition,  services 
provided,  and  coding  examples.  Harvard 
has  demonstrated  that  time  has  a  high 
correlation  with  physician  work  during 
an  office  visit  and  it  is  a  relatively 
straightforward  concept  to  incorporate 
into  visit  coding  for  these  services. 
However,  any  recommendation  to 
include  time  in  office  visits  should 
depend  upon  the  results  of  a  pilot  test 
establishing  that  the  accuracy  and 
reliability  of  coding  is  improved.  We  are 
currently  developing  our  plans  to 
conduct  such  a  test  which  would  be 
initiated  if  time  is  adopted  by  the  CPT-t 
editorial  panel  later  this  year.  Moreover, 
we  do  not  believe  that  data  ciurently 
exist  to  support  extension  of  time  to 
hospital  and  other  nonoffice  physician 
visits.  Thus,  we  would  support  use  of 
time  as  a  factor  in  coding  only  of 
physician  office  visits  at  this  time 
assuming  a  pilot  test  indicates  this  is 
appropriate. 

At  mis  time,  we  are  uncertain  whether 
the  incorporation  of  time  is  appropriate 
for  coding  hospital  visit  and  other  visits 
made  outside  of  an  office  setting. 
Hospital  visits  in  particular  differ  from 
office  visits  because  the  content  and 
focus  of  the  physician's  effort  are 
different.  Therefore  we  are  uncertain 
whether  the  levels  of  service  and  times 
that  are  appropriate  for  office  visits 
would  also  be  appropriate  for  other 
visits.  Moreover,  unlike  office  encounter 
time,  we  have  no  data  with  which  to 
predict  the  frequency  distributioiu  of 


codes  for  non-office  visits  that 
incorporate  time.  We  are,  however, 
continuing  to  investigate  sources  of  time 
data  for  these  other  visits  and  we  are 
working  on  improvement  in  the  coding 
for  them.  U  time  is  to  be  included  for 
office  visits,  we  would  anticipate  using 
it  as  follows: 

•  Use  time  to  supplement  content 
descriptors.  Visits  should  be  coded  on 
the  basis  of  services  performed  (i.e., 
content),  with  the  inclusion  of  time  as  a 
descriptive  factor  to  provide  benchmark 
standards.  Time  should  be  viewed  as  a 
supplement,  secondary  to  content 
descriptors.  We  believe  that  basing 
coding  on  time  alone  would  be 
inequitable  to  efficient  physicians. 
Decision  rules  and  examples  should  be 
provided  to  clarify  how  time  is  to  be 
used  in  coding  to  minimize  the 
possibility  that  in  practice  it  will 
become  the  primary  or  sole  criterion  in 
establishing  level  of  service. 

•  Use  encounter  time  rather  than 
total  physician  time.  We  prefer  that 
encounter  time  (face  to  face  physician- 
patient  time)  be  used  as  a  factor  in  the 
level  of  service  of  physician  office  visits. 
It  presents  fewer  operational  problems 
than  other  measures  of  time  and  we 
have  some  existing  data  on  which  to 
base  frequency  estimates. 

•  Use  typical  time  rather  than  total 
physician  time.  We  favor  use  of  typical 
time  rather  than  the  actual  time  of  each 
visit  as  the  measure  of  time  for  visit 
coding.  Although  actual  time  could 
enhance  the  precision  of  level  of  service 
coding,  it  could  also  impose  an 
unreasonable  recordkeeping  and 
reporting  burden  on  physicians.  In 
addition,  typical  time  is  more  consistent 
with  our  view  that  time  should  serve  as 
an  additional  descriptor  supplementary 
and  secondary  to  other  content 
descriptors.  Nrforeover,  the  development 
of  specialty  examples  for  each  level  of 
care  will  assist  physicians  in 
determining  the  typical  time  for  the 
services  described  by  the  code. 

•  Establish  5  levels  of  service  with 
typical  times  of  less  than  10  minutes.  15 
minutes,  30  minutes,  45  minutes,  and 
more  than  60  minutes.  We  support 
establishment  of  a  5  level  of  service 
system  for  coding  of  visits.  Having  5 
levels  of  service  for  visit  codes  leaves 
enough  room  for  appropriate  coding  of 
services  in  specialties  Uiat  have  very 
long  visits.  It  will  also  provide  a  smaller 
margin  of  increase  from  one  level  to  the 
next  level  so  that  upcoding  to  the  next 
level  when  it  occurs,  will  not  result  in 
large  payment  increases. 

We  believe  that  the  following  typical 
times  could  appropriately  be  used  as 
factors  in  defining  medical  visits  in  a  5 


level  system:  less  than  10  minutes,  15 
minutes,  30  minutes,  45  minutes,  and 
more  than  60  minutes.  According  to  our 
analysis  of  NAMCS  data,  these  typical 
times  will  result  in  a  distribution  that 
clusters  most  of  the  visits  in  the  3  lower 
codes,  but  provides  for  differential 
payments  for  the  extremely  long  visits 
provided  by  some  specialties. 

•  SeeA  a  legislative  change  to  allow 
use  of  time  before  1993.  We  believe  that 
it  may  be  appropriate  to  request  a 
statutory  amendment  to  eliminate  the 
prohibition  on  the  use  of  time  in  visit 
coding  before  January  1, 1993.  The  CPT 
4  Editorial  Panel  has  been  presented 
with  the  results  of  the  PPRC/AMA 
process  and  will  soon  make  a  decision 
on  the  issue  of  time  in  coding  of  visits 
for  inclusion  in  the  1992  CPT-4  book.  If 
the  CPT-4  Editorial  Panel  decides  to 
incorporate  time  into  some  or  all  visit 
code  definitions  beginning  January  1, 
1992,  we  would  Uke  to  be  able  to 
implement  those  codes  on  that  date, 
simultaneously  with  the  start  of 
pajrment  under  the  fee  schedule.  In  this 
case,  we  would  need  a  statutory 
amendment  to  eliminate  the  prohibition 
on  using  time  in  visit  code  definitions 
before  January  1, 1993. 

•  Seek  legislative  authority  to  rebase 
the  conversion  factor.  We  plan  to 
request  legislative  authority  to 
recalculate  the  budget  neutral 
conversion  factor  if  the  first  fiill  year's 
experience  with  the  new  visit  codes 
reveals  that  the  frequency  of  visits  is 
significantly  different  (either  up  or 
down)  bora  our  original  estimates  used 
to  calculate  the  conversion  factor.  This 
would  be  authority  only  for  a  one-time 
"rebasing"  or  technical  adjustment 
related  to  visit  coding  reform— other 
adjustments  would  be  made  under  the 
existing  OBRA  of  1989  authority. 

Other  Coding  Issues 

There  are  several  other  visit  coding 
subissues  that  also  need  to  be 
addressed,  and  for  which  we  have  not 
yet  developed  recommendations.  The 
most  important  of  these  are  summarized 
below. 

•  Should  there  be  new  and 
established  patient  distinctions?  The 
additional  "woric"  required  for  a  new 
patient  needs  further  analysis.  It  is  not 
clear  to  what  extent  the  services 
provided  within  a  code  level  differ 
significantly  between  a  new  and  an 
established  patient.  The  NAMCS  data 
on  office  visits  show  that  visits  by  new 
patients  take  longer  (approximately  5 
minutes)  than  visits  by  established 
patients.  Tile  Harvard  I%a8e  I  results 
suggested  that  the  physician  woric  per 
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time  period  is  greater  for  new  patients 
than  for  established  patients. 

•  Should  there  be  separate  codes  by 
site  of  service?  After  we  have  received 
the  Harvard  data  and  have  analyzed 
differences  in  work  site  of  service,  we 
will  determine  to  what  extent  payments 
should  vary  by  visit  site  (e.g.,  office  and 
hospital  visits  may  require  different 
code  definitions,  and  overhead  costs  are 
likely  to  be  different).  Payment 
differentials  for  site  of  service  could  be 
maintained  even  without  different  codes 
for  sites  of  service  because  a  site  of 
service  indicator  is  coded  on  each  claim. 
Reliance  on  the  site  of  service  indicators 
on  the  claim  could  result  in  an  increase 
in  the  number  of  sites  of  service 
recognized  for  payment  purposes. 
Currently  there  are  only  6  sites  of 
service  in  visit  codes,  but  there  are  10 
site  of  service  codes  on  the  claims  form. 
One  argimient  against  reliance  on  these 
site  of  service  indicators  is  that  it  may 
be  difficult,  to  develop  uniform  visit  code 
definitions  that  would  apply  in  all  sites 
(e.g.,  office  visits  versus  hospital  visits). 

On  the  other  hand,  relying  on  site  of 
service  indicators  on  the  claim  may 
result  in  improvement  in  the  site  of 
service  data  so  that  it  would  be  more 
useful  for  statistical  and  program 
analysis. 

•  How  should  the  "other"  visit  codes 
be  handled  (psychiatry,  emergency 
room,  ophthalmological,  \aase 
management,  critical  care,  etc. J?  The 
categories  listed  above  have  long  had 
separate  codes  and  a  case  can  be  made 
that  visits  in  these  categories  differ  trom 
typical  physician  visits.  Indeed,  the 
specialties  most  commonly  performing 
these  "other"  visits  have  generally 
argued  in  favor  of  additional  specialized 
visit  codes.  However,  section  1848(c)(5) 
of  the  Act  prohibits  cmy  differential 
payment  based  on  physician  specialty. 
Harvard's  Phase  II  study  is  expected  to 
provide  work  RVUs  for  many  of  these 
services;  these  results  may  be  'Jtelpful  in 
evaluating  the  need  for  specialized  visit 
codes  under  the  fee  schedule.  In 
principle,  we  expect  to  recognize 
specialized  visit  codes  under  the  fee 
schedule  only  if  a  unique  service  can  be 
identified — a  service  whose  content 
varies  significantly  from  that  of 
physician  visits  in  general. 

•  Should  special  patient 
characteristics  be  used?  The  PPRC/ 
AMA  consensus  panel  is  considering 
whether  the  presence  of  special  patient 
characteristics  such  as  communication 
barriers,  cognitive  impairments  and/or 
chronic  physical  impairments  should  be 
recognized  by  an  increase  in  the  visit 
code  level. 

We  are  not  aware  of  evidence  that 
there  is  increased  physician  work  in 


visits  made  by  individuals  with  these 
characteristics  or  that  these  visits  take 
physicians  longer  than  would  be  spent 
with  individuals  without  these 
characteristics.  Moreover,  the  visit 
definitions  are  intended  to  represent  the 
typical  visit  (i.e.,  an  average  of  a  range 
from  shorter  to  longer  visits).  Thus,  we 
would  question  the  need  for  an 
automatic  increase  of  one  level  even  if 
there  were  evidence  that  patients  with 
these  special  characteristics  required 
more  time  or  effort  to  provide  the 
content  included  in  a  defined  level  of 
service.  4 

In  general,  the  Medicare  physician  fee 
schedule  payments  are  being 
established  based  on  averages.  Thus,  we 
expect  some  variation  among  patients 
but  these  differences  should  usually 
average  out  across  physicians' 
caseloads.  Thus,  while  we  are  not 
recommending  that  special  patient 
characteristics  be  recognized  for  visit 
coding,  a  payment  modifier  for  unusual 
circumstances  which  is  discussed  in 
Chapter  IV  might  provide  a  mechanism 
for  dealing  with  very  unusual 
circumstances. 

In  addition,  an  automatic  increase  of 
one  level  for  patients  who  have  these 
special  characteristics  presents  several 
other  problems.  The  special 
characteristics  are  difficult  to  define 
without  creating  the  opportunity  for 
gaming  to  increase  payment 
inappropriately  unless  they  are  defined 
by  the  results  of  formal  evaluations. 
However,  use  of  formal  evaluations  or 
assessments  merely  to  justify  a  higher 
visit  code  level  imposes  a 
documentation  burden  on  the  physician 
and  a  potentially  significant  and 
unnecessary  cost  to  the  beneficiary. 

•  Should  nonphysician  practitioners 
use  the  same  codes  as  physicians  when 
they  provide  services  without  any 
physician-patient  encounter?  Visits 
made  to  allied  health  professionals  (e.g., 
nurse  practitioners,  social  workers, 
physician  assistants,  etc.)  who  are 
employed  by  a  physician  may  be 
covered  by  Medicare  as  "incident  to" 
the  physician's  service  if  the  physician 
is  on  the  premises  when  the  service  is 
provided,  even  when  the  beneficiary 
does  not  see  the  physician  (see  section 
2050  of  the  Medicare  Part  B  Carriers 
Manual).  The  law  provides  for  inclusion 
of  these  services  in  the  Medicare  fee 
schedule.  Also,  there  is  a  CPT-4  office 
visit  code  that  specifically  indicates  that 
the  physician  need  not  provide  the 
services. 

These  services  have  historically  been 
billed  using  CPT-4  visit  codes  used  by 
physicians.  Using  current  BMAD  data,  it 
is  not  possible  to  identify  those 
"physician"  visits  that  were  reaUy  visits 


to  these  allied  health  professionals 
employed  by  physicians. 

However,  we  believe  that  the  number 
of  these  visits  is  very  limited  and  the 
current  CTP-4  definition  of  visits  only 
expressly  recognizes  these  visits  in  the 
lowest  level  of  service. 

Although  the  times  used  in  the 
definitions  of  visits  will  be  physician- 
patient  encounter  time,  the  content  of 
the  visit  is  not  limited  to  services  that 
can  only  be  performed  by  a  physician. 
We  expect  that  nonphysician 
practitioners  who  provide  services 
"incident  to"  a  physicians'  service 
would  continue  to  use  these  codes. 
Issues  related  to  establishing  payment 
amounts  for  nonphysician  practitioners 
are  addressed  in  Chapter  IV. 

•  Are  separate  codes  for 
consultations  necessary?  In  the  current 
CPT-4  definitions  for  consultations  it  is 
difficult  to  clearly  distinguish  between 
initial  office  visits  and  initial 
consultations  since  each  involves 
evaluation  of  the  patient  and  each  may 
or  may  not  invoke  the  initiation  of 
treatment.  Moreover,  the  content  of  a 
visit  versus  a  consultation  is  identical  in 
many  cases. 

The  difference  between  consultations 
and  visits  appears  to  be  whether  the 
patient  was  referred  by  another 
physician  and  whether  the  physician 
has  assumed  responsibility  for  the 
continuing  care  of  the  patient.  If  the 
patient  was  referred  by  another 
physician  and  the  consultant  has  not 
assumed  responsibiUty  for  the 
continuing  care  of  the  patient,  the 
encounter  may  be  billed  as  a 
consultation  regardless  of  whether 
treatment  was  provided  at  the  request  of 
the  attending  physician. 

Since  the  content  of  a  consultation  is 
so  finely  distinguished  from  the  content 
of  a  visit,  the  question  is  whether 
consultations  should  continue  to  be 
coded  and  valued  separately  from  visits. 
Relatively  complex  consultations  might 
receive  higher  payments  without 
estabUshing  separate  code  levels  if  any 
extra  work  for  the  consultation  justified 
coding  to  a  higher  code  level.  We  expect 
to  analyze  the  relative  values  for 
physician  work  that  will  be  provided  by 
phase  II  of  the  Harvard  study  for  visits 
and  consultations  before  we  recommend 
whether  initial  consultations  should  t>e 
coded  and/or  valued  as  initial  visits. 

3.  Scope  of  the  Global  Surgical  Package 

Background  and  Current  Carrier 
Procedures.  As  mentioned  earlier,  under 
the  Medicare  fee  schedules  based  on  the 
Harvard  RBRVS  study,  national  uniform 
relative  values  would  be  established  for 
all  physician  services.  A  nationa) 
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convemioD  factor  woald  then  be 
calculated.  The  GPCls  or  GAF  would 
then  be  incorporated  to  produce  loc^ 
Medicare  fee  schedules. 

Since  the  fee  schedule  is  based  on 
national  relative  values,  uniform 
definitions  of  services  are  required. 
Without  such  standardization,  it  would 
not  be  possible  to  comptite  budget 
neutral  conversion  factors  with  any 
degree  of  accuracy.  Standardization  is 
also  necessary  to  produce  equitable 
payment  amounts.  Standardization  of 
surgical  procedures  is  a  special  problem 
because  of  the  concept  of  a  global 
package  for  surgery.  Surgical  services 
med(e  up  about  one-third  of  afl  billings 
for  phystctans'  Beivit.eB  and  are 
expected  to  be  about  9S  biffion  in  fiscal 
year  1990. 

The  surgery  biHing  guidelines  in  the 
AMA's  CPT-4  state  that  Tisted  suf^gical 
procedures  inchide  the  operatioii  per  se, 
local  infikratiocu  meiacarpal/digilal 
block  or  topical  anesthesia  vrhen  used, 
and  the  normal,  eaoomplicated  follow- 
up  care."  This  concept  is  referred  to  as  a 
"global  package"  for  surgical 
procedures.  Under  this  concept, 
sui<gcaiis  bill  a  single  fee  for  all  their 
services  usually  associated  with  the 
surgery,  llns  global  fee  mdudes  all 
intra-operative  servioee  necessary  for 
the  surgery  ilsetf ,  and  fbUow-tq>  care 
such  as  hospital  and  office  visits  aod 
services  sadi  as  lenoral  of  saiares  and 
casts,  hi  some  cases,  prei^Kratrve  visits 
may  also  be  iachided. 

Each  of  die  Medicare  carriers  uses  the 
concept  of  global  fees  for  surgery. 
However,  there  aie  signtTicant 
variations  amoag  earners  as  to  what 
periods  ooosUtate  preoperative  and 
post-operative  care  and  what  specific 
services  are  included  in  these  pehoda. 
For  example,  in  a  recent  earner  survey 
done  hg  HCFA,  53  percent  of  carriers 
included  preoperative  care  in  the  ^bal 
surgical  &&  The  range  of  days  in  this 
preoperative  period  wtas  from  2  to  5 
days  prior  to'  surgery.  While  100  percent 
of  carriers  include  post-operative  care  in 
most  global  surgical  fees,  the  number  of 
days  in  post-operative  care  varies  by 
procedure.  The  number  of  days  included 
in  post-operative  care  ranged  from  0  to 
270  days  after  Mugery.  Studies  done  by 
other  groups  such  as  the  PPRC  and  the 
Center  for  Health  Economics  and 
Research  (CHER)  similarly  demonstrate 
the  lack  of  a  nation^  uniform  global 
surgery  policy  among  Medicare  carriers. 

Harvard  Study  Assumptions 

As  discussed  in  diapter  I,  the 
physician  work  RVUs  in  the  fee 
schedule  will  be  primarily  based  on 
phase  n  of  the  Harvard  study.  The 
surgical  global  services  definitton  in  the 


Harvard  study  is  narreiwer  than  nuiet 
carriers'  defioitian  today. 

The  surgical  global  services  in  the 
Harvard  study  included  die  hospital 
admission  work-up  and  hospital  visits 
before  the  operatioo;  the  primary 
operation:  immediate  post-operative 
care  including  dictating  operative  notes, 
talking  with  the  family  and  other 
physicians,  writing  orders,  and  the 
eviduation  of  the  patient  in  the  recovery 
room;  post-operative  follow-up  on  the 
day  of  suigery.  and  post-operative 
hospital  visits.  The  surgeon's  initial 
evaluation  or  consultation,  and  pre-  and 
post-operative  ofiice  visits  were 
excluded. 

The  global  service  for  surgery  in  an 
ambulatory  setting  included  the 
preoperative  worii-up;  dressing, 
scrubbing,  and  waiting  before  the 
operation;  the  primary  operation;  and 
post-operative  care  on  the  day  of 
surgery.  Again,  the  surgeon's  initial 
evaluation  and  consultation,  and  pre- 
and  post-operative  oSice  visits  were 
excluded. 

The  work  RVUs  for  surgical  services 
expected  from  Harvard  wiD,  therefore, 
often  be  narrower  than  the  traditional 
concept  of  a  ^qgal  surgical  package. 
These  work  values  will  have  to  be 
adjusted  to  reflect  whatever  national 
uniform  global  suipeal  definition  is 
selected.  For  purposes  of  calculating  the 
model  fee  schedule,  we  have  increased 
the  Harvard  work  values  for  major 
surgical  procedures  by  10  percenL  We 
expect  to  refine  this  adjustment  in  the 
coining  year  prior  to  finalizing  the  1992 
Medicare  fee  schedule. 

Preferred  Definition 

Implementation  of  the  fee  schedule 
will  have  significant  redistributional 
effects  amoi^g  types  of  services  and 
physician  specialties.  One  set  of 
simulations  based  on  preliminary 
Harvard  values  and  an  overhead-only 
GPCI  show  that  program  payments  for 
surgical  services  would  in  the  aggregate 
be  about  10  percent  less  under  the  fee 
schedule,  while  payments  for  visits  and 
consultations  would  be  27  percent 
greater.  Although  these  simulations  did 
not  have  the  final  Harvard  values  and 
did  not  weight  the  components  and  the 
GPCI  as  was  subsequently  mandated  by 
OBRA  of  1980.  it  U  felt  that  they 
represent  a  fair  approximation  of  the 
directional  efliects  of  the  fee  schedule. 

We  believe  that  the  lowered 
payments  for  surgical  services  under  the 
RBRVS  could  provide  an  incentive  for 
surgeons  to  "unbundle"  heretofore 
global  services  and  bill  separately  for 
same  pre-  and  post-operative  services. 
"Unbundling"  is  \be  process  whereby 
physicians  frs^gment  a  procedure,  such 


as  a  total  hysterecton^.  into  its 
component  parts,  billiqg  separately  as  if 
each  GOBipoaent  were  dene  as  a 
separate  saigical  ppooedure.  Unbundling 
can  also  occur  when  suigeons  biU 
separately  for  visits  related  to  the 
smycal  procedure.  This  can  result  in 
dMuges  that  are  aucfa  higher  than  if  the 
total  procedure  wras  correctly  described 
and  billed.  "Unbundling"  is  not  a  new 
concept,  and  all  third  party  payors, 
private  insurers  as  wdl  as  Medicare,  are 
coneemed  about  it  The  increased  vafaw 
of  visits  and  consttltations  could  add  to 
the  iBoentive  to  "Dnbuadle."  litis  could 
provide  a  means  for  suigeoBS  to  offset 
payment  reductiona  far  sngery 
expected  under  tbe  RVS  baaed  fee 
schedule. 

For  all  these  reasons — budget 
neutrality,  payment  equity,  and 
safeguarding  against  unbundling — we 
an  proposing  the  following  uniform, 
national  definition  of  global  surgical 
services.  This  policy  would  ap|^  in  all 
settii^s.  Although  tfaere  is  oonsiderabfe 
existing  variation  among  carriers  and  no 
national  existing  "norm,"  we  believe 
that  our  proposal  reflects  what  exists  at 
many  carriers  and  to  a  certain  extent  the 
way  that  |A]fsicians  aheedy  bill. 

•  Initial  Evaluation  and/or 
Consultation  by  Surgeon.  About  40 
percent  of  carriers  currently  include  in 
the  global  fee  the  initial  evaluation  or 
consultation  by  the  surgeon  to 
determine  the  need  for  surgery. 
However,  they  only  do  so  if  the 
consultation  takes  place  within  3  to  7 
days  prior  to  the  surgery.  If  the  decision 
is  made  not  to  do  the  suigery,  the 
surgeon  is  allowed  to  bill  separately  for 
the  consultation  in  all  cases. 

We  recommend  that  the  initial 
evaluation/consultation  be  paid 
separately.  It  is  a  distinct,  readily 
identifiable  service  that  is  furnished 
whetha  or  not  the  surgery  is  performed. 
Furthermore,  the  value  of  the  work  for 
the  evahiation/consultation  is  the  same 
whether  the  suigery  is  performed  or  not. 
Since  it  is  always  bflled  when  the 
surgery  is  not  performed  (and  is 
probably  lulled  in  many  cases  where  it 
is  included  in  the  ^obal  package 
because  in  the  case  of  elective  surgery 
many  consultations  probably  take  place 
more  than  3  to  7  days  before  tbe 
surgery)  we  feel  that  it  is  preferable 
from  both  a  policy  and  an  operational 
standpoint  to  pay  for  the  surgical 
evaluation/consultation  separately. 

The  underlying  concept  of  the  fee 
schedule  is  to  uniformly  base  payment 
on  the  resources  involved  in  providing  a 
service.  Paying  the  initial  evaluation  or 
consultation  by  the  suigeon  separately 
in  all  cases  wiU  do  tfass.  A  disadvantage 


of  allowing  separate  billing  of  the 
consultation  is  that  it  subjects  the 
program  to  possible  upooding  of  the 
level  of  consultation  billed  (e.e., 
consultations  are  billed  using  three 
levels  of  codes  refiecting  varjring  levels 
of  effort).  However,  we  can  protect  the 
program  from  some  financial  risk  by 
adjusting  the  budget-neutral  conversion 
factor  calculation  by  factoring  in  the 
additional  consultations  that  are  now 
included  in  the  global  fee  by  some 
carriers  which  will  be  billed  by 
surgeons. 

•  Preoperative  Visits,  The  majority  of 
carriers  presently  have  a  global  package 
which  includes  preoperative  hospital 
and  office  visits  for  periods  averaging  3 
to  5  days.  We  believe  that  a  global 
surgical  package  should  reflect  the  total 
work  required  for  the  surgeon  to 
complete  the  service  once  the  decision 
for  surgery  is  made.  We  are  therefore 
recommending  a  preoperative  policy 
that  does  not  include  a  specific  number 
of  days,  but  instead  includes  all 
preoperative  visits,  in  or  out  of  the 
hospital,  by  the  surgeon  from  the  time  of 
the  evaluation/consultation  where  the 
decision  to  have  the  surgery  is  made. 

(We  would  note  that  surgeons  can 
always  bill  separately  for  services 
unrelated  to  the  surgery  regardless  of 
when  they  were  provided.) 

We  believe  that  this  is  the  practice 
which  most  surgeons  already  follow 
today.  A  recent  study  by  CHER  of  the 
100  most  frequently  performed  surgical 
procedures  paid  by  Medicare  shows  that 
in  the  overwhelming  majority  of  cases, 
physicians  follow  the  global  billing 
concept,  i.e.,  they  submit  a  single  bill  for 
all  services  associated  with  the  surgery. 
Once  the  surgical  evaluation/ 
consultation  is  rendered,  we  do  not 
believe  that  any  additional  visits  by  the 
surgeon  are  usually  necessary  until  the 
surgeon  sees  the  patient  until  shortly 
before  the  surgery  in  the  hospital.  Also, 
by  not  linking  the  policy  to  a  specific 
number  of  days,  e.g.,  5,  we  are  not  as 
susceptible  to  "gaming,"  e.g.,  visits  on 
day©. 

One  possible  objection  to  this  policy 
is  that  it  would  not  allow  the  surgeon  to 
bill  for  services  provided  to  seriously  ill 
patients  that  need  to  be  stabilized  prior 
to  surgery.  However,  we  believe  medical 
physicians,  not  surgeons,  are 
responsible  for  stabilizing  patients  prior 
to  surgery.  For  unusual  cases  where  the 
surgeon  is  actively  involved  in  treating 
the  patient  by  providing  visits  before 
surgery,  we  would  allow  payment  when 
documentation  justifying  the  need  for 
the  surgeon's  service  is  submitted. 
Another  possible  objection  to  this  policy 
is  that  carriers  may  need  a  fixed  number 
of  preoperative  days  (e.g.,  14  or  21  days) 


included  in  the  global  fee  for  operational 
reasons.  We  wiU  be  considering  this 
issue  further. 

•  Intra-operative  Services.  The 
AMA's  CPT-4  contains  codes  and  brief 
descriptions  of  all  physicians'  services. 
There  is  a  general  understanding  by 
physicians  and  insurers  that  intra- 
operative services  normally  a  usual  and 
necessary  part  of  a  surgical  procedure 
are  included  as  part  of  the  definition  of 
a  global  service.  We  recommend  that 
these  intra-operative  services  be 
included  in  the  definition  of  a  surgical 
service.  In  addition,  payment  rules  will 
be  established  to  pay  for  other  surgical 
procedures  not  included  in  the  global 
fee.  This  "multiple  surgery"  issue  is 
discussed  later  under  standardization  of 
payment  modifiers. 

We  believe  that  whatever 
inconsistencies  exist  concerning  what 
specific  services  should  be  included  as 
part  of  a  suigical  procedure  should  be 
eliminated  so  that  we  will  have  a 
national  uniform  global  policy.  Our 
carrier  medical  directors  have  expressed 
concern  that  there  is  an  even  greater 
potential  for  unbundling  of  the  intra- 
operative services  than  for  pre-  and 
post-operative  services.  We  plan  to 
work  with  the  physician  community,  the 
PPRG  and  the  carrier  medical  directors 
to  arrive  at  a  clear  understanding  for  all 
global  surgery  packages  as  to  exactly 
what  are  the  usual  and  necessary  intra- 
operative services  for  each  suigery. 

•  Complications  Following  Suigery. 
We  would  include  services  provided 
during  additional  trips  to  the  operating 
room  to  correct  for  common 
complications  (e.g.,  replacing  stitches)  in 
our  global  package.  Many  of  our  carriers 
already  have  such  a  policy.  We  believe 
that  the  global  payment  should  cover  all 
of  the  surgeon's  services  necessary  for 
successful  completion  of  the  surgery  in 
normal  circumstances.  We  believe  that 
this  is  the  way  most  surgeons  currently 
practice,  and  that  they  do  not  usually 
bill  separately  for  such  services.  We  do 
recognize  that  unforeseen  circumstances 
can  occur. 

We  are  considering  three  methods  of 
implementing  this  policy: 

•  One  method  would  be  to  include  all 
reoperations  for  complications  that 
occur  within  a  specific  time  period  after 
the  initial  surgery.  This  period  could  be 
24  hours,  72  hours,  or  the  remainder  of 
the  inpatient  stay.  An  exceptions 
process  could  be  established  for  dealing 
with  reoperations  in  highly  unusual 
cases. 

•  Another  method  would  be  to 
compile  a  list  of  complications  such  as 
re-suturing,  which  if  required,  should  be 
done  at  no  extra  charge  by  the  surgeon. 
Additional  payment  would  be  allowed 


outside  of  the  global  fee  for  reoperations 
in  other  cases  which  because  of  the 
severity  of  the  illness  or  other 
circumstances,  could  not  ordinarily  be 
anticipated  ot  prevented. 

•  The  third  method  would  be  to  use  a 
combination  of  a  specific  time  period 
and  lists.  That  is,  a  list  of  complications 
which  should  always  be  included  in  the 
global  fee,  regardless  of  the  time  period, 
would  be  combined  with  a  time  period 
during  which  no  payment  would  be 
made  for  reoperations  unless 
documentation  of  the  highly  unusual 
circumstances  justifying  additional 
payment  is  submitted. 

These  lists  of  complications  could  be 
general,  or  could  be  family  or  procedure 
specific.  We  are  asking  our  medical 
advisors  and  the  physician  community 
for  further  guidance  on  this  issue. 

•  Post-operative  Visits.  All  carriers 
currently  include  post-operative  services 
in  their  global  package.  The  number  of 
days  varies  by  carrier  and  procedure. 
We  recommend  a  standard  90-day  post- 
operative period  which  would  include 
all  visits  by  the  primary  surgeon  during 
this  period  unless  the  visit  is  for  a 
problem  unrelated  to  the  diagnosis  for 
which  the  surgery  is  performed. 
Although  90  days  is  ample  for  most 
surgeries,  some — such  as  open  heart 
surgery  and  certain  orthopedic 
procedures — require  a  longer  period  for 
complete  recovery.  We  propose  using 
the  90-day  period  in  most  cases,  and 
plan  to  seek  advice  from  carrier  medical 
directors  and  the  physician  community 
on  the  appropriate  time  frame  for  the 
small  number  of  procedures  requiring  a 
longer  period. 

A  global  policy  should  be  selected 
that  is  no  less  stringent  than  what  exists 
at  most  carriers  today.  Indeed,  a  case 
could  be  made  for  a  more  stringent 
global  policy  than  that  existing  today 
because  of  the  added  incentive  provided 
for  "unbundling"  by  the  fee  schedule.  In 
either  case,  we  do  not  believe  the 
physician  community  would  be 
disadvantaged  in  the  aggregate  by  our 
recommendations  because: 

•  The  CHER  data  show  that 
physicians  rarely  bill  out  of  the  global 
package  now,  regardless  of  the  carrier 
global  fee  poUcy. 

•  In  computing  the  relative  values  for 
the  national  uniform  global  surgeries, 
we  will  be  adding  the  value  of  the  visits 
presently  paid  separately  by  some 
carriers  to  the  value  of  the  surgery  to 
arrive  at  a  total  value  for  the  global 
surgery. 

Carriers  would  then  be  instructed  to 
vigorously  enforce  the  new  global 
definition  to  prevent  physician  gaming 
by  "unbundling." 
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PFSC  Recofluaeided  Oefiniiiea 

The  nWC  eweyeo  en  cerficis  for 
four  of  the  SHMt  coimioniy  performed 
surpcal  proeedwes,  aod  foond  the  sarae 
types  of  variatieas  as  did  the  HCFA 
swey.  Hie  FfRC  Aen  convened  a 
consensas  panel  ef  ^lysicraiM  from  the 
various  sai^pcal  spedalties  and 
reptesentatiiws  ocMsdicare  carriers. 
PPRC  evalaated  §ie  carrier  survey  and 
the  recoonnendations  of  the  consensus 
panel  and  reooBamended  the  foSowing 
national  sui^gical  global  policy  in  its  1409 
Annaai  Report  to  Congress: 

•  The  principal  sui^geon's  evaluation 
of  a  patient  for  a  new  surgical  problem 
is  aot  included  in  the  global  service. 

•  All  preoperative  hospital  visits 
provided  by  the  pi^icipal  surgeon  on  the 
day  before  and  the  day  of  stngery  are 
included  in  die  global  service. 

•  All  iastitDtional  and  oatpatient 
visits  pfovided  by  the  principal  swgeoa 
during  the  90  days  CoNewing  the  primary 
operatioa  are  indaded  in  the  global 
service  aniess  the  visit  is  for  a  problem 
unrelated  to  the  diaffwsis  for  tvhich 
siosery  is  peifaniied.  Viaits  related  to 
complicatiens  of  surgery  are  included. 

•  AU  intra-operative  services 
performed  by  the  principal  svgeon  that 
are  a  usual  md  necessary  part  of  the 
primary  operation  are  indaded  in  the 
global  service. 

n>RCs  polity  would  also  apply  to 
operatioas  perfomed  ia  inpatient  and 
outpatient  settings.  The  main  differences 
between  our  and  the  PPRCs  definitioRS 
are  that  we  would  include  aR  vtsits  by 
the  principal  suiigeon  frvra  the  time  of 
the  surgeon's  evaluation  or  consultation 
while  the  PPRC  includes  only  inhospital 
visits  the  day  before  and  day  of  the 
surgery;  for  intra-cperative  services  we 
would  include  some  concurrent 
operations  and  le-operations  for 
compbcatiops  and  dM  PPRC  would  not; 
and  dw  PPRC  would  include  all  visits 
for  a  90^y  post-operative  period,  white 
we  would  aae  90  days  in  aU  cases 
except  for  a  few  services  which  re<|«Rre 
a  longer  period. 

Computing  Work  RVUs  for  Global 
Surgery 

Once  the  defioitiao  of  gfaib^  surgical 
services  is  established,  the  Harvard 
work  RVUs  will  have  to  be  adiusted  to 
reflect  the  policy  defiaitkn.  Since  the 
Harvard  RVUs  will  pronrily  repieseot 
inhospital  services,  the  value  of  all  other 
services  to  be  included  in  the  global 
payment  must  be  inoorpprated  into  the 
Harvard  value.  This  would  include  not 
only  adding  pre-  and  post-opecative 
visits  and  ooosaltatians,  bat  also 
developiag  a  unifona  national  definition 
of  exactly  what  intra-operative 


are  anraally  incfaided  in  the  sargery, 
and  Imw  tfab  compaies  lo  what  was 
included  in  the  Harvard  RVUs.  Daring 
Phase  HI  Harvard  wiH  perfona  forther 
research  on  work  for  gtobat  surgery 
based  on  definitians  tfiat  HCFA  will 
supply. 

This  means  that  for  eadi  of  (he 
surgical  global  packages,  we  mast 
determine  the  frequency  and  value  of 
each  surgery-related  service  to  be 
included  in  the  package.  To  do  diis  will 
involve  using  a  number  of  sources, 
probably  in  conjunction  with  each  odter. 

•  Claims  Data — ^Thts  information  is 
readily  available  but  has  limitations.  It 
will  show  dte  frequency  of  services 
billed  and  die  payment  amount  for  these 
services.  However,  it  only  shows 
services  billed,  not  services  that 
physicians  presently  provide  as  part  of  a 
global  service  and  for  which  no  bills  are 
received. 

•  Research  Projects — Under  research 
sponsored  by  HCFA.  CHER  conducted  a 
study  of  the  100  most  frequently 
performed  surgical  procedures  billed  to 
Medicare.  They  examined  the  claims 
associated  with  surgeries  for  a  sample 
of  Medicare  beneficiaries  to  see  what 
other  services  are  billed  pre-  and  post- 
sui^eiy. 

•  Expert  Panel — Convene  groups  of 
physicians  to  develop  a  consensus  on 
what  services  should  be  included  as 
part  of  a  global  service  on  a  procedure 
by  procedure  basis.  This  would,  of 
course,  be  a  time  consumii^  bborious 
process  which  could  not  likely  be  done 
prior  to  the  April  1991  NPRM.  The 
American  College  of  Surgeons  has 
already  done  this  for  a  aumber  of 
general  surgery  services  for  the  PPRC. 
We  can  work  directly  wiUi  the  AMA 
and  other  physician  groups  to  convene 
these  panels.  We  are  also  coosidering 
Harvard's  pn^osal  to  include  this  as 
part  of  their  refmement  of  the  RBRVS. 
Other  alternatives  include  using  already 
existing  internal  sources  such  as  HCFA. 
PHS,  and  carrier  physiciaits. 

As  mentioned  in  Chapter  II,  overhead 
and  malpractice  RVUs  are  based  on  a 
percentage  of  the  current  average 
allowed  charge.  Data  on  charges  will 
have  to  be  adjusted  for  consistency  with 
the  global  fee  policy.  Payments  currently 
made  for  visits  or  other  snvi^es  aright 
need  to  be  packaged  into  the  global 
surgical  fee.  This  woald  have  aa  effect 
on  the  average  allowed  charge  of  both 
the  sucpcal  service  and  tine  visits  or 
other  services. 

Other  issaes  related  to  global 
surgery— multiple  surgery,  bfiateral 
surgery,  and  less  than  globcri  sargery — 
are  discassed  in  die  section  on  payment 
modifiers  in  Oiapter  TV. 


4.  Minor  Sargery  and  NonlRcistonal 
Procedores 

Minor  Surgery  ("Starred" 
Procedures),  hi  addition  to  the  aiajor 
global  surgeries  ia  the  Surgsry  section  of 
the  CPT,  there  are  a  mmber  of  minor 
surgeries  designated  by  a  "star."  llwse 
relatively  minor  surgiud  services 
involve  a  readily  identifiable  surgical 
procedure  but  include  variable 
preoperative  and  pastoperative  services 
(e.g.,  incision  and  draining  of  an 
abscess)  and  are  not  traditionally  paid 
using  a  global  surgical  concept.  Because 
of  the  d^erence  in  preoperative  and 
posti^ierative  services,  die  CST  instructs 
physicians  to  bill  separately  for  the 
procedure  itself  and  any  associated 
services  or  visits  (e.g.,  hospital  or  office 
visit,  cast  change).  However,  CPT  was 
established  for  reporting  purposes  only 
whereas  HCFA  can  establish  payment 
rules  as  to  how  to  code  for  billing 
purposes. 

Nonincisional Procedures  ("Copies"). 
In  addition  to  major  and  minor 
surgeries,  the  surgery  section  of  the  CPT 
also  includes  the  "scopxes."  These  are 
diagnostic  and/or  therapeutic 
procedures  [e.g.,  colonoscopy, 
cystourethroscopy)  that  are  frequently 
performed  by  oonsuigeons.  and  may  or 
may  not  involve  actual  surgery  (e,g., 
removal  of  a  polyp).  They  are  done  in 
both  hospital  and  ambulatory  settings. 
CPT  does  not  specify  whether  visits  are 
to  be  billed  in  addition  to  the  "scopy"  if 
a  readUy  identifiable  service  (e.g., 
patient  evaluation]  is  performed  in 
addition  to  the  "scopy."  CPT  billiag 
instructions  also  state  that  when  the 
scopy  is  diagnostic  follow-up  caie  for 
these  "scopies"  includes  only  care 
related  to  recovery  from  the  procedure 
itself.  Care  of  the  condition  fbr  which 
the  diagnostic  procedure  was  performed 
or  of  other  concomitant  cooditioos  is  not 
included  and  may  be  biDed  separately. 

Preferred  Approach.  Presently,  most 
carriers  report  that  they  conform  to  CPT 
coding  rules  with  minor  variations  as  to 
when  visits  are  allowed  in  addition  to 
the  sargery  or  "scopy"  being  performed. 
However,  in  research  on  this  issue, 
using  1986  claims  data,  CiffiR  found  that 
physicians  do  not  often  biU  for  olfice 
visits  when  petfomring  endoscopies. 
Visit  biUs  were  submitted  for  oidy  18 
percent  of  proctosignMndoscopies,  10 
percent  of  sigmoidoscopies,  aiid  2 
percent  ctf  other  connnon  scopies. 

Under  die  RBRVS  concept  oar 
payments  should  reflect  the  actual  work 
performed.  If  die  sole  purpose  of  an 
encounter  is  to  have  arinor  surgical 
procedure  or  "scopsT  performed,  there  is 
no  justiftcation  in  paying  for  both  a  visit 


and  the  procedure.  On  the  other  hand,  if 
evaluative  services  are  performed 
unrelated  to  the  surgical  procedure  or 
"scopy",  a  visit  could  be  paid. 

We  believe  post-operative  visit 
services  related  to  the  procedure  (e.g., 
removal  of  sutures)  should  be  included 
in  the  payment  for  the  procedure.  This 
will  guard  against  excess  billings  for 
procedures  not  previously  billed.  We  are 
therefore  recommending  that  for 
"starred"  procedures  and  "scopies"  that 
no  visit  generally  be  allowed  in  addition 
to  the  Stirgical  procedure  or  scopy  unless 
a  documented  separately  identifiable 
service  is  provided,  and  that  post- 
operative services  related  to  the 
procedure  be  included  fpr  a  period  of  30 
days. 


PPRC  Recommendation' 

The  PPRC  recommends  excluding 
"starred"  procedures  and  "scopies" 
from  a  deflnition  of  global  surgical 
services. 

5.  New  Services  and  Local  Codes 

Current  Use  of  Local  Codes.  As 
previously  discussed,  local  codes  (i.e., 
HCPCS  level  3  codes]  have  been 
developed  by  carriers  to  determine  and 
make  payments  for  services  that  have 
no  national  code.  Use  of  local  codes  has 
afforded  carriers  the  ability  to  quickly 
and  efficiently  handle  coverage  of  and 
payment  for  new  services,  services  that 
are  unique  to  a  geographic  area,  and 
other  services  which  are  not  described 
by  national  codes  already  in  existence. 
However,  the  use  of  local  codes  has 
introduced  some  variation  in  payment 
policies  among  carriers. 

Effort  to  Reduce  Use  of  Local  Codes. 
Physician  payment  reform  is  intended  to 
provide  for  uniform  application  of 
payment  policies  between  geographic 
areas.  To  achieve  this  goal,  HCFA  is 
reducing  the  number  of  local  codes  used 
by  carriers.  HCFA  is  currently  reviewing 
local  codes  with  a  frequency  exceeding 
500  and/or  allowed  charges  of  more 
than  $50,000.  Carriers  are  reviewing 
codes  which  do  not  meet  these  criteria. 

Whenever  both  national  and  local 
codes  exist  to  describe  the  same  service, 
a  national  code  will  replace  each  local 
code.  Codes  may  be  deleted  if  they  are 
obsolete  or  if  a  carrier  misinterpreted  a 
CPT-4  definition  and  inappropriately 
used  a  local  code.  Carriers  will  identify 
replacement  codes  for  local  codes  not 
being  reviewed  by  HCFA. 

As  of  July,  HCFA  has  reviewed  1.160 
physician  services  related  local  codes 
representing  about  $388  million  in 
allowed  charges  in  1987  BMAD  data. 
Since  1987, 187  of  these  codes  have  been 
deleted,  911  have  been  replaced  with 
national  codes,  and  62  have  been 


retained.  These  62  retained  local  codes 
represent  about  $20  million  in  allowed 
charges  in  1987  BMAD.  We  will 
recommend  that  these  local  codes  be 
included  in  CPT-4  where  appropriate. 

Need  for  Retention  of  Local  Codes  for 
New  Services.  However,  carriers  will 
still  need  to  retain  local  codes  in 
situations  where  no  national  code  and 
thus  no  RVU  exists  for  a  service.  Under 
the  current  payment  system,  carriers 
pay  for  new  services  in  a  variety  of 
ways,  such  as  use  of  the  prevailing 
charge  for  the  service  which  most 
closely  resembles  the  service  being 
billed,  or  to  pay  the  actual  charge  for  the 
service  until  a  charge  history  is 
developed. 

HCFA  expects  to  allow  carriers  to  use 
local  codes  and  RVUs  with  periodic 
review  and  approval  from  HCFA. 
Carriers  would  continue  to  develop  local 
codes  and  RVUs.  However,  HCFA 
would  periodically  approve  or 
disapprove  of  carrier  use  of  local  codes 
and  RVUs  or  would  determine  new  or 
replacement  national  codes  and  RVUs. 
This  would  allow  carriers  to  quickly  pay 
claims,  but  will  provide  HCFA  with 
more  control  over  the  development  of 
local  codes. 

8.  DeHning  Geographic  Localities 

Current  System.  Under  the  present 
CPR  system  of  payment  for  physicians' 
services,  a  Medicare  locality  is  the 
geographic  area  which  the  carrier  uses 
to  determine  the  prevailing  charges  for 
services.  There  are  presently  240 
Medicare  locaUties,  which  were 
developed  by  carriers,  based  on  their 
knowledge  of  local  medical  practice  and 
economic  conditions.  Some  of  the 
localities  reflect  political  boundaries 
such  as  counties  or  cities,  others  are  zip 
codes,  some  are  metropolitan  areas,  and 
some  are  as  small  as  parts  of  cities  or  as 
large  as  States.  Many  localities  are 
actually  noncontiguous  areas  that  are 
treated  as  a  single  locality  because  the 
areas  share  common  characteristics. 
Medicare  locality  boundaries  have 
remained  relatively  stable  since  the 
inception  of  the  program  in  1965. 

Localities  Under  the  Fee  Schedule. 
Section  1848(i]  of  the  Act  defines  fee 
schedule  areas  as  Medicare  payment 
localities.  However,  recognizing  the  lack 
of  consistency  among  current  localities 
and  the  fact  that  significant 
demographic  and  economic  changes 
may  have  occurred  since  the  existing 
localities  were  established.  Congress 
required  in  section  6102(d)(6)  of  OBRA 
of  1989  that  the  PPRC  conduct  a  study  to 
determine  the  feasibilify  of  using  some 
other  configuration,  such  as  States  or 
MSAs,  for  payment  areas  under  the  fee 
schedule.  'The  report  is  due  July  1, 1991. 


Once  this  report  is  evaluated  by  the 
Administration  and  Congress,  decisions 
will  be  made  whether  to  retain  or 
reconfigure  the  existing  localities. 

Under  the  current  system,  carriers  are 
often  required  to  "gap-fill"  to  compute 
prevailing  charges,  liiis  occurs  when 
insufficient  charge  data  exist  within  a 
locality  for  a  specific  procedure  or  for  a 
type  of  service  or  a  certain  physician 
specialty.  One  type  of  gap-filling 
involves  combining  data  fit>m  all 
localities  to  compute  a  prevailing  charge 
for  a  given  service.  Some  carriers 
(typically  those  with  a  large  number  of 
localities  within  their  service  areas,  e.g., 
Texas]  construct  a  "super-locality," — a 
combination  of  localities.  These  super- 
localities  may  even  be  assigned  locality 
codes.  This  will  not  be  necessary  under 
the  fee  schedule. 

As  previously  discussed  in  Chapter  n 
of  this  report  GPCIs  have  been 
developed  for  all  existing  payment 
localities.  Since  a  relative  value  will  be 
computed  for  every  physician  service 
and  a  GPCl  will  be  available  for  every 
locality,  a  fee  schedule  amount  will  be 
computed  for  every  service  for  every 
locality.  Even  if  a  service  was  never 
previously  rendered  in  a  given  locality  a 
fee  schedule  amount  will  exist  if  that 
service  is  ever  billed  to  the  carrier  in  die 
future.  All  payments  under  the  fee 
schedule  will  thus  be  made  at  the 
normal  locality  level,  rendering  existing 
"super-localities"  obsolete.  Thus,  we 
will  be  reviewing  the  localities  listed  in 
Addendum  C  to  determine  which  will  no 
longer  be  necessary  under  the  fee 
schedule. 

Chapter  FV  Adjustments  to  Fee  Schedule 
Payments 

A.  Site  of  Service  Differential 

Payments  under  the  Medicare  fee 
schedule  are  designed  to  reflect  the 
resource  inputs  used  by  a  physician  to 
provide  a  service.  Measurements  of 
these  resources  will  be  incorporated  into 
relative  value  units  which,  as  described 
earlier,  will  be  the  basis  for  determining 
the  Medicare  fee.  The  relative  value  will 
be  comprised  of  work,  practice  and 
malpractice  cost  components. 

The  practice  and  malpractice 
components  of  the  relative  value  should 
reflect  practice  and  malpractice  costs, 
which  may  vary  by  site  of  service.  For 
instance,  some  practice  and  malpractice 
costs — those  directly  associated  with 
providing  a  service — may  vary 
depending  upon  whether  the  service  is 
performed  in  a  physician's  office  or  in  a 
facility.  Examples  of  direct  practice 
costs  are  equipment  supplies  and 
personnel  used  to  perform  the  service 
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itself.  Office  rent.  lUiUties,  and  MUag 
clerk*  are  examples  of  indirect  cotta. 
Malpractice  coals  aiay  also  vary  by  Mte 
of  servixre  mg  there  «vill  be  iiabiUty  coats 
associated  with  the  functioning  of 
equipment  and  employees.  Physicians 
using  equipment  is  Iheir  offices  could 
have  higher  malpractice  costs  than  those 
using  equipment  ovmed  by  a  facility. 

We  are  considering  providing 
differential  payment  based  on  site  of 
service  under  the  Cee  schedule.  Site  of 
service  differential  as  it  applies  to 
l^sician  visits  has  already  been 
discussed  in  Chapter  DI.  The  discnssion 
that  foHows  therefore  is  limited  to  non- 
visit  physician  services  that  can  be 
perfumed  hi  more  than  one  setting. 
(Radiology  and  diagnostic  test 
procedures  sepresent  another  "special 
case."  Later  in  this  chapter  we  discuss 
setting  payment  amounts  for 
pntfessionai  and  tednrical  components 
of  these  service*.) 

In  addition  to  o«r  desire  to  vary 
paynent  aaoonts  based  on  differences 
in  lesooRe  costs,  we  an  also 
considering  difictcatial  payment  based 
oa  site  of  serriee  ■  order  to  provide 
incentives  lor  phymians  to  peifsni 
procedam*  in  te  mast  approfiriate 
swHing  By  prowkUog  additicod  payment 
for  ssrvice*  that  can  be  safely 
perfettd  in  m  of&e.  Madicme  woidd 
encourage  prBnisiiin  of  the  services  in 
offices  sad  wonid  mew  lower  total  costs 
than  if  prooMhves  continned  to  be 
perianned  in  inpatient  and  ouipatieni 
hospital*  and  other  Cadlitics. 
AdditfenaAy,  we  see  considering  a 
payment  Unit  on  office-based 
procedures  (procedures  routinely  or 
typically  performed  in  offices) 
perfeimed  in  an  outpaBenl  hospital 
department  to  reflect  differences  in 
practice  casts  and  to  «""»"*»'■ 
incentives  for  providing  these  services 
in  physicians'  offices. 

Currently,  there  are  two  situations  in 
which  Medicaie  rales  eitho'  Unit  or 
provide  additionnl  payment  for  a 
physician  service  dependmg  upon  die 
site  where  the  service  is  rendeied.  The 
two  sitoationa  arc  as  foOows: 

•  Outpatient  Limit 

Sections  lM2(bM^  and  l»Uv]ll){K) 
of  the  Act.  as  enacted  by  the  Tax  Equity 
and  Fiscal  Resptmsibility  Act  of  lil82 
(TEFRAl.  authorize  the  Department  of 
HHS  to  limit  payment  ior  a  service 
routinely  peif  ocmed  in  a  physician's 
office  if  the  service  is  pnyvided  in  an 
outpatient  hospital  setting. 
Implementing  regulations  at  42  CFR 
405.502(1)  cstabBsh  the  limit  at  60 
percent  of  the  prevailing  «->»niy  Since  a 
portion  of  the  payment  for  a  physician 
service  includes  ovediead  «'^h;»*«ti^.  the 


outpatient  Hmit  is  apphed  to  avoid 
paying  both  the  physician  and  hospital 
for  the  cost  of  sudi  overhead  expenses 
as  eqaipment  and  siipphes  whidi  are 
inoatred  by  the  hospital  The  outpatient 
limit  has  been  criticized  for  discounting 
all  overhead  expenses  from  physicians' 
fees  without  reoo^izing  dtat  some 
overhead  expenses  (e.g.  billing  and 
malpractice)  are  borne  by  the  physician 
regardless  of  site  of  service. 

•  Payment  for  IncideBtals 

Payment  for  services  and  supplies  that 
are  incidental  to  a  physician's  service  is 
currently  made  separately  by  some 
carriers.  In  this  case,  additional 
payment  is  usually  made  when  a  service 
has  moved  from  the  hospital  to  the 
physician's  office  setting.  The  additional 
payment  is  made  to  compensate  the 
physician  for  the  extra  coat  of 
incidentals  that  would  otherwise  be 
borne  \^  the  hospital  and  that  are  not 
included  in  the  carrier's  physician 
servioe  aUewance. 

We  wovld  note  that  additional 
payment  for  dee^ated  services  is 
provided  nrhen  a  sorgical  procedure 
routinely  performed  in  a  hospital 
inpatient  setting  is  provided  in  an 
ambulatory  suigical  center  (ASC).  An 
ambulatory  8ui;gical  center  can  be  a 
doctor's  office  or  part  of  a  hospital 
which  has  been  certified  to  receive 
Medicare  payment  for  certain  inpatient 
procedares  wdiich  have  been  deteimined 
to  be  safe  to  perform  in  an  ambulatory 
setting.  For  those  procedures  which  can 
be  perfooned  in  ASCa.  Medicare  pays 
both  the  physician's  saigiGal  fee  phis  a 
separate  facility  fee.  He  additionat 
paysMnt.  the  aoiibuletoiy  surgical  center 
fee.  is  provided  to  give  physicians  an 
incentive  to  move  a  servioe  from  a 
hospital  mpatient  setting  to  s  less 
expensive  ontpatient  setting. 

Options  Under  A  Fee  Schedule 

As  detailed  in  Qiapter  H,  OBRA  of 
1989  prescribes  a  metiiodflAqgy  for 
computing  overhead  and  malpractice 
RVUs  by  applying  historical  practice 
cost  percentages  to  base  allowed 
charges.  Section  1848(cK3)  of  the  Act  as 
added  by  OBRA  of  1989  also  gives  the 
Secretary  the  authority  to  develop 
policies  with  respect  to  the  use  of 
modifiers  and  other  "andTlary  poUcies" 
needed  to  establish  s  Medicare  fee 
schedide  based  on  relative  value  units. 
Based  on  these  legislative  nuthnritiea, 
there  are  several  eplsona  regarding 
differential  payments  baaed  en  site-of- 
servic*  under  the  iae  schednle.  OptioM* 
being  considered  are  described  below. 


Option  1 — Pay  the  Same  Amoont  for 
Physicians'  Services  ReganUeaa  of  Site 
of  Service 

Under  this  option,  payment  would  not 
vary  by  site  of  service.  Payment  would 
be  die  same  regardless  of  whether  the 
service  was  performed  in  an  office  or 
non-office  setting.  There  are  two  general 
approaches  under  this  option  which  we 
are  considering. 

Option  l|a) — Base  Payment  on  Practice 
Costs  HI  the  Dominaot  Site  of  Service 

Ahhoogh  payments  would  not  vary  by 
site  of  service  under  this  option,  practice 
and  malpractice  costs  would  be  based 
on  the  dominant  site  of  service.  For 
services  performed  predominantly  hi  an 
office,  payment  would  reflect  practice 
and  malpractice  costs  in  the  office 
setting.  For  services  pexfornied 
predominantly  in  non-office  settings, 
payment  would  reflect  non-office 
practice  and  malpractice  costs.  There 
would  be  no  limitation  for  office-based 
procedures  performed  in  a  factfity  or 
additional  payment  for  facitity-hased 
procedures  performed  in  an  office. 

Because  payments  would  reflect 
practice  aiMl  malpractice  costs  in  the 
dominant  site  of  service,  payments 
would  be  too  high  or  too  low  when  the 
service  was  prcwided  in  the  ute  that  did 
not  predooianate.  For  instance,  if  the 
office  site  were  doawiant.  payment  to 
the  physitaan  would  be  too  h^  when 
the  service  iwns  provided  in  the  non- 
office  setting.  This  would  occur  because 
practice  and  malpractice  costs  not 
incurred  by  die  physician  would  be 
included  in  the  peymcnL  In  this  case. 
there  would  be  inapproptiate  incentives 
to  peifarst  a  service  hi  •  noo^iffice 
setting.  Conversely,  if  a  non-office  site 
were  dominant,  payment  to  the 
physician  wo«dd  be  toe  low  when  a 
service  was  perfonned  in  an  office.  This 
wonld  nccur  becanse  practice  md 
malpractice  costs  incurred  by  the 
physician  in  an  office  woaid  not  be 
included  in  Ike  payment.  In  tins  case, 
physicians  woidd  not  have  a  financial 
incentive  to  periam  iad^-baaed 
procedtoes  in  their  offices. 

Option  l(b] — ^Base  Payment  on  Practice 
Costs  Averaged  Across  All  Sites  of 
Service 

Under  this  option,  there  wonid  be  one 
practice  cost  relative  value  besed  on  the 
weighted  average  practioe  c**ts  across 
all  sites.  SiiBilar  to  option  1(a),  payment 
would  not  vary  fay  sit*  of  servioe. 

OptienlfHwenl 
that  were  to*  high  ar  toe  low  I 
of  whether  the  service  was  prewidad  in 
the  pradomiaaot  siteof  nanriee.  Since  « 
physician's  practfce  costs  wenld  be  less 
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in  the  hostel  settiqg,tproviding 
compettsatioB  hanedan  a  wei^ted 
average-wnnldtload  to-ewsemivr 
payment  for  senncesiprowidetl  in 
hospitals.  Coniicrselil^seBncssjirovided 
in  the  office  wanldJbeoindeipaid.  Thus, 
this  approach  would  pro«de  inxusUives 
to  perform  services  in  *  hospital  Shat 
could  be  more  appropriately  perfoimed 
in  an  office. 

Option  2— Vaiy  Payment  %'SHedf 

Service 

Under  this  option,  {iqonant  wooki 
vary  by  site  of  service,  ^atn,  there  are 
two  general  approaches. 

Option  2(a) — Base  Payment  on  Office  or 
Non-Office  Practice  Cbsts 

Under  Option  2(a).  difhssnt  ptaetioe 
and  malpraotice  cost  tebtive  values 
wonld^  developedior'dffice  and  non- 
office  settings.  The  af|»apriate  practice 
cost  relative  vahie  unit  would  be  Bellied 
to  determine  the  physician's -fse.tFor 
instance,  if  a  servicewcrc  perfocnnd  in 
an  office,  the  .payment  emount  would 
reflect  offioetspscific  practioe  and 
malpractice  coat  RVUs.  ff  the  seiwioe 
were  performed  in  a  facility,  payment 
would  reflect  the  noiM^ce  practice^nd 
malpractice  cost  RVUs. 

An  advantage  of  this  approach  would 
be  that  payments  would  reflect  incurred 
practice  and  malpractice  costs 
regardless:  of -where  tfae-servioe  was 
provided.  Under  ibm  option,  physicians 
might'have  inoentrves 'to  perform 
facility^iBsediproceduresin  their  offices 
since,  by  perfcnningriacility-based 
procedures  in  tinir  offices,  they  could 
receive  higher  JifBdicare  payments. 
Aldioughlhe  higherpayinents -would 
reflect  offiae^practiceicosts,  the 
administnitive  convenience  of 
perfesming  services  in  their  offices  might 
in  some  instances  psovide  sufficient 
incentive  to  encourage  inappropriate 
movement  of  hospital  services  to  the 
office  setting.  I'his  problem  would  be 
alleviated  if  a  list  of  hospital-based 
services  that  could  s^ly  be  performed 
in  an  office  netting  were  developed. 

A  mafor  diffisiilty  wi&  this  approach 
is  that  practice  cost  data  by  procedure 
for  office  and  sen-office  setliiigs  do  not 
presently  exist  and  would  be  e^qiensive 
and  time-consuming  to  collect  and 
maintain.  PPRC  is  carrently  exploring 
estimatingipractice  costs  through 
surveys  of  physicians' practices  and 
from  studies  of  individual  medical 
practices.  However,  ihis  wodc  is  not 
expected  to  ^rield  the.oomprehensive 
and  detailed  data  that  would  be  needed 
for  Option  2(a)  in  time  for  initial  fee 
schedule  implementntion. 


Option  2(b>—ftovide  Diffareotial 
Payments  inLioiitad  Circumstances 

Another  approach  woaid 'vary 
payment  based  on  site  of  service 
following,  to  8  large  extent,  the 
framework  in  present  law.  Beanuse  It 
would  use  existing  categories. 'it  would 
be  much  more  feasible  to  implement  by 
January  1. 1992  than  Option  2(^.  Under 
this  eptton.  payment  would  be  as 
foHows: 

•  Offieeiwsed  proaeduies 
perfonnnid  in  an  outpatient  setting 
wnoid  besubleot  toihe  ootpatient  fimlL 
We  would  have  to  determine  the 
magnitude  of  the  limit  under  the  fee 
schedule. 

•  The  ASC  payment  would 'be 
continued.  That  is.  we  would  continne  to 
pay  for  the  physidsn's  service  and  a 
separate  ASC  facility  fee. 

•  For  certain  iacOl^y-based 
procedures  that  we  have-detennined  to 
be  safe  to'perform  ina  plqrsician's 
office,  an  additional  payment  would  .-be 
made  as  part<of  the  jritysician's  fee  for 
the  cost  of  equipment.  sa{9)lies,  and 
other  direct  expenaes  incurved  in  the 
physician'S'Office. 

This  policy  retains  both  the  ASC 
payment  and  the  outpatient  limit. 
making  it  siiiular  in  those  respeots  to 
current  policy.  Ylowever,  under  this 
policy,  we  would  not  aUow -separate 
billing  or  payment  for  incidentals  as 
some  carriers  do  currently.  Another 
distinction  between  this  option  and 
current  policy  is  that  we  would  provide 
additional  payment  for  certain  fodHty- 
based  procedures  which  had  been 
determined  to  be  safe  to  perform  in  a 
physician's  office. 

Since  thisoption  provides  lor 
differential  payments  baaed  on  site  of 
service  in  specified  oifcumstanoes. 
physicans  in  thesecirouaistences  would 
be  given  incentives  to  perform 
procedures  in  settings  where  costs  were 
lower.  Also, -when  payments  "diffased 
based  on  siteidf  service,  psjrment 
amounts svould  peflectdiRsranaesin 
practioe  costs. 'Boththese  goals, 
however,  would  not  be  sc^ieved  or 
would  not  be  ediieved  fully  if  we  did 
not  provide  the  appropriate  firaltation  or 
additional  payment,  ff  additionid 
payment  for  services  tiiat  are  safe  to 
perform  in  the  office  were  too'low, 
physidans  mi^  continue  jnoviding 
these  services  in  hospital  orother 
facilities,  ff  payment  were  too  high  for 
an  office-based  procedure  peforraed  in 
another  site,  physidans  would  have  less 
incentive  to  perform  the  service  in  their 
offices. 


B.  PmfessioaeJ/TBobniaaiCeaipoiHad 

Trofessnmd"  and"t«cfanicd" 
modifiers'have  been  estsUttShed  for 
some  part  B  physidan  services-in  -otdsr 
to  aclaiowledge  in  the  payment  system 
that  physidans  shoifld  be-conqiensated 
differentlydspendinig  on  what  portion  of 
the  service  they  actually  provided.  The 
professional  component  is  presumed  to 
include  thepliyMoian's  waft  m 
interpreting  tlw.test  remiltln  the  case  nS 
diagnostic  services  and  in  msnsgJngthe 
administratian  of  tfaerapyiin  flie  casec^ 
therapeutic  mdinlqgy  servicos  The 
technical  conynnant  enaampasB*s>&e 
costof  the  equipment  ibesalaiy-af  ^i 
technician,  fifans.  etc.  A  '^gifobsT  chaiae 
refers  to  when  both  flmfpiofassionsl  «id 
technical  eomponents  are -provided. 

In  some  cases.  "^  prnffsssion*!/ 
technical  component  modifiers  serve 
much  the  same  purpose  as  a  site  of 
service  differentisi  sinoe  whether  a 
physician,  such  as  a  radiotogist,  incurs 
the  costs  of  employing  teehnidsns.«nd 
purchasing  equipment  usedlofniniriKa 
service  will  oft«i  depend  on -Whether 
the  service'being  provided  in  the 
physidon's  office  or  ina  hospital  or 
other  facflity.  However,  If  a  pbysidsn 
furnishes  a  service  to  s  hospital 
inpatient  or  outpatient  the  pihysidsn  is 
permitted  to  bill  only  far  the 
professional  component.^  Moreover, 
even  radiologists  Tumishing  services  in 
their  offices  may  need  to  bill  on^  lor^ 
professional  component  payment  if.  for 
example,  the  only  service  rendered  was 
interpretation  of  an  x-ray  while  the 
actual  test  was  oonduded^sewhete. 
Thus,  the  professions/technical 
component  distinction  hinges  on  the  site 
of  service,  the  .status  of  the  patient  and 
the  nature  of  the  servioe  actually 
provided. 

Under  the  current  payment  system 
thoe  are  three  types  of  physidans' 
ser\'ices  that  use  the  professtonat/ 
technical  component  distinctien.  One 
group  is  diagnostic  and  therapeatic 
radiology  services,  first  discussed  in 
chapter  II.  A  second  group  is  certain 
diagnostic  tests  which  involve  a 
physician's  interpretotion.  These 
include,  for  exampte.  the 
elecrtrecardiogmn  (BCG)and 
electroenoephaiognun  (EEG).  All 
carriers  have  reasonable  chaige  screens 
or,  in  the  case  of  radiologist  ser^^oes,  fee 
schedule  alowanoes  for  pr^essionel, 
technical,  and  gMwl  ebasge  services. 


«  Note:  This  i*  true  avMvff  the  ««nriee  for  a 
hospital  patiedt  it  pa<liwitdfai«-plir«Wi>  office 
becauM  of  the  requiiMMei  ia  Mw«tMto'far«B'neiH 
phytican  iwltui  pwtiSMt  tolwasim  jMSfWla  to 
be  paid  an^  to  Ike  iMapitaL 
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The  third  group  is  made  up  of 
physician  pathology  services  (primarily 
anatomic  pathology).  As  described  in 
chapter  II,  these  services  are  currently 
paid  on  a  customary,  prevailing,  and 
reasonable  charge  basis,  although 
OBRA  of  1989  contemplates  a  separate 
physician  pathology  service  fee 
schedule  beginning  January  1, 1991. 
Although  we  do  not  now  expect  to 
implement  this  provision  (for  the 
reasons  discussed  in  chapter  II).  our 
analysis  leading  up  to  implementation 
led  us  to  conclude  that  it  is  very  difficult 
to  arrive  at  reasonable  estimates  of  the 
cost  (or  value)  of  the  technical 
components  of  pathology  services.  Some 
carriers  do  not  distinguish  payment  for 
professional  and  global  pathology 
services.  In  other  cases,  payment 
distinctions  based  on  historical  charges 
are  irrational. 

We  considered  basing  the  technical 
component  as  equal  to  the  difference  in 
average  allowed  charges  for  global 
pathology  services  (provided  by 
independent  laboratories)  and 
professional  component  only  services 
provided  for  hospital  patients.  However, 
the  data  did  not  support  any  rational 
comparison.  Our  Operating  assumption 
at  this  time  is  that  the  technical 
component  cost  is  limited;  virtually  all 
the  physician  resources  required  are 
contained  within  the  professional 
component.  However,  the  College  of 
American  Pathologists  is  interested  in 
pursuing  this  issue  and  has  contracted 
with  Abt  Associates  to  do  further 
analysis  of  technical  component  costs. 

Treatment  of  Technical  Component 
Services  Under  the  Fee  Schedule 

At  this  time,  we  propose  to  treat 
technical  component  services  as  follows 
under  the  fee  schedule,  although  the 
availability  of  data  and  other 
considerations  could  lead  us  to  modify 
or  reconsider  these  approaches  over  the 
coming  months. 

Radiology  Services.  1.  The  global 
RVU  will  be  the  sum  of  the  professional 
component  and  technical  component 
RVUs. 

2.  The  professional  component  RVU 
value  «vill  be  derived  from  the  existing 
radiologist  fee  schedule  (as  adjusted  to 
be  consistent  with  the  Harvard  data  as 
discussed  in  chapter  II)  and  divided  into 
physician  work,  overhead,  and 
malpractice  components.  The  allocation 
of  RVUs  into  these  components 
(necessary  for  application  of  the 
geographic  adjustment  factors)  will  be 
based  on  historical  practice  cost 
percentages  for  radiologists  who  do  not 
own  their  own  equipment. 

3.  The  technical  component  RVU 
value  from  the  existiiig  radiologist  fee 


schedule  will  be  treated  essentially  as 
practice  costs  are  treated  for  all  other 
physician  services.  That  is.  the  technical 
component  RVUs  under  the  fee  schedule 
will  be  equal  to  the  estimated  average 
allowed  costs  for  each  service 
determined  by  multiplying  the 
radiologist  fee  schedule  technical 
component  RVUs  for  each  service  by  the 
estimated  national  average  conversion 
factor  under  the  radiologist  fee  schedule. 
We  are  considering  two  options  for  the 
application  of  the  GPCIs  to  technical 
components.  One  would  be  to  subject 
the  technical  component  to  the  overhead 
GPCI  only.  The  other  option  would 
subject  the  technical  component  to  both 
the  overhead  and  the  malpractice 
GPCIs.  The  justification  for  the  first 
option  is  that  there  is  a  lack  of  data  on 
malpractice  costs  for  nonphysician 
providers  technical  services.  The 
justification  for  option  2  is  that  it  might 
be  accurate  (even  if  more  complex) 
since  there  is  likely  a  malpractice 
expense  associated  with  die  technical 
component. 

Under  the  second  option,  the  portion 
subject  to  each  GPCI  would  be  derived 
frt)m  historical  practice  cost  data  (for 
radiologists  who  do  own  their  own 
equipment)  to  allocate  all  RVUs 
between  the  two  remaining 
components — overhead  and 
malpractice.  For  example,  assume  that 
the  technical  component  RVU  for  a 
service  was  100  and  historical  practice 
cost  data  showed  overhead  costs  equal 
to  45  percent  of  revenue  and  malpractice 
costs  equal  to  5  percent  of  revenue. 
Setting  work  RVUs  equal  to  zero,  the 
total  RVUs  of  100  would  be  allocated  90 
to  overhead  and  10  to  malpractice. 

As  discussed  in  chapter  II.  all  these 
RVUs  based  on  the  existing  radiologist 
fee  schedule  would  need  to  be  rescaled 
to  be  expressed  in  the  same  units  used 
for  Harvard-produced  physician  work 
RVUs  before  payment  amounts  were 
computed. 

Diagnostic  Tests.  The  professional 
component  of  diagnostic  test  services 
provided  by  physicians  will  be  treated 
like  other  physicians'  services  under  the 
fee  schedule.  We  will  use  the  Harvard 
physician  work  RVU  value  and  derive 
the  overhead  and  malpractice  RVUs 
from  charge  data. 

We  see  two  possible  approaches  to 
the  technical  component  for  diagnostic 
tests. 

1.  We  could  derive  the  total  RVU 
value  for  the  technical  component 
service  from  the  Harvard  study.  For 
purposes  of  applying  the  GPCIs, 
physician  work  woidd  be  presimied  to 
be  zero;  the  technical  component  would 
be  considered  to  be  overhead  only  or 
alternatively  split  into  overhead  and 


malpractice  portions  and  allocated 
based  on  historical  practice  cost  data 
for  physicians  performing  the  service. 

2.  Alternatively,  we  could  disregard 
the  Harvard  study  value  for  the 
technical  component  and  develop  an 
RVU  based  on  current  average  allowed 
charges.  The  rationale  for  this  approach 
would  be  that  Harvard's  technical 
component  values  are  based  strictly  on 
extrapolation;  they  infer  values  for 
technical  components  based  on  the 
relationship  between  professional  and 
technical  components  in  historical 
charges  with  that  relationship 
maintained  under  the  RBRVS.  The 
alternative  approach  would  presume 
that  current  average  allowed  charges  for 
technical  components  represent  practice 
costs  for  providing  the  technical  service. 
Note:  Under  this  approach,  where 
reliable  technical  component  charges  to 
not  exist,  they  would  be  computed  as 
the  difference  between  the  average 
allowance  for  the  global  service  and  the 
professional  component. 

At  this  time,  we  expect  to  use  the 
second  approach  since  the  Harvard 
study  has  focused  on  physician  woiic 
rather  than  the  technical  component 

Physician  Pathology  Services.  Until 
such  time  as  better  data  are  available, 
including  the  results  of  the  Abt  study 
mentioned  above,  we  are  considering 
two  options.  Under  one  option,  we 
would  impute  a  technical  component 
payment  equal  to  a  nominal  percentage, 
say,  10  or  15  percent  of  the  global  fee 
under  the  fee  schedule,  imtil  we  had 
better  data.  Under  a  second  option,  we 
would  assume  that  the  technical 
component  of  physician  pathology 
services  is  negligible  and  no  distinction 
would  be  made  between  global  service 
and  professional  component  pathology 
services  in  computing  payment  amounts 
under  the  fee  schedule. 

C.  Payment  Modifiers 

Background 

There  are  two  types  of  modifiers 
under  the  current  payment  systems. 
Modifiers  to  the  procedure  codes  are 
used  either  to  establish  different 
payment  amounts  or  to  record 
descriptive  information  which  does  not 
affect  payment  levels.  There  are  three 
levels  of  modifiers  for  HCPCS  codes: 
Level  1  are  CPT  modifiers,  level  2  are 
national  HCPCS  modifiers  established 
by  HCFA.  and  level  3  are  local  carrier 
unique  modifiers.  Carriers  have  always 
had  autonomy  in  the  use  of  other 
modifiers  to  reflect  local  practices 
(including  local  carrier  unique 
modifiers).  Transition  to  a  national 
Medicare  fee  schedule  requires 
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standardizatien  inJhe-uae  of  ail 
modifiers. 

We  anticipate  durt  only  modifiers -lor 
which  we  establish  aiMtmud  paymeilt 
polk^  will  sfiact  payment  Jf  these  is  no 
naliiniai  paymrattyd|qf-go*6RiiBg  the 
use^if  a  msdffiar;  Ihoe  iriBbe  no 
differential  paymaat:  baaed  on  fiw 
presence  or  absence^ef  Ihatstodifier. 
However,  we  eitpaet  to  pnmit  cafriecs 
to  continue  ase  i^iecal^iiodifiecs  when 
they  are  usedioff  ufposet<«£Aari/uMi 
payment  (e.g.  utilixatkui  or  medical 
review  screening). 

Multiple  surgery  ^3^  4  modifier  51 
or  code  09951)  Sometimes  surgeons 
perform  more  than-one  juocedure  daring 
an  operative  session.,  r^ulting  in  the  use 
of  the  multiple  surgeiy  modifier  in 
billing  for  the  procedures.  BMAD  data 
for  1988  indicate  thait  Sie  multiple 
surgery  modifier  was  used  for  over  1.5 
million  allowed  senHces.*  When  more 
than  one  procediure  is  peribrmed.  the 
issue  arises  wfaetiier  Medicare  shoidd 
increase  payment  for  the  surgeon's 
services.  Since  pa^jqnent  for  most 
surgical  services  is  nade  on  a  ^bal  fee 
basis,  we  need  to  determine  whether 
additional  proueduTcs  per f ui  med  are 
separate  procedures  iwiiich  are 
separately  billable  or  whether  these 
additional  proceduvee  are  incidental  to 
the  primary  surgery  and  dras  not 
separately  billable. 

As  a  practkad  matter,  this  requires  a 
precise  definition  of  the  intra-operative 
procedures  inclnded  as  part  tff  a  primary 
surgery  piooedare  ao  that  we  do  not 
inappropriately  matecktplicate 
payments  tor  procedures  which  axe 
already  included  in.Ihe  global  fee  for  the 
primary  surgery.  We  have  recenUy 
received  data  from  PPRC  and  the 
carriers ^et  we  wiBtuse  to  help  do  this. 
We  intend  to  oonsidt  wtth  PPRC 
physician  groups,  and  carriers  to 
develop  these  definitions,  and  means  of 
identifying  when  the  use  of  multiple 
surgical  modifiers  is^appropriate  aad 
inappropriate  As  disoused  in  chapter 
II,  the^arification  of  inlraoperative 
procedures  will  affect  the  estimated 
frequency  of  services  needed  for 
computing  the  budget  neutral  conversion 
factor. 

Carriers  generally  make  additional 
payments  to  saigeoas  for  additional 
procedures  not  incidental  to  the  {wimary 
surgery.  Carrien  vaiy  te  the  amounts  of 
Uiese  adjostments.  but  Bwrtt  carriers 
make  an  adjnstBieat-af  SOpercent  for 
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the  next  highest-procedure,  and 
additkmalpayinentsdf  20  percent  to  SO 
percent "foroflier  procedures.  Some 
carriers  add  adjusliuents  lor  an  iiifiirite 
nuniber  of  procedufes.  and  some 
catriers  wiB  add  adinstmentslbmo 
mare:ti)an  3  procedui'es. 

The  Harvard  study  did  not  measure  or 
assign  work  values  to  the  amount  of 
a<ttledJArork  associated  with  peiiormiog 
multiple  siugical  procedures,  "niisis  an 
area  dtat  needs  to  the  studied  in  the 
future.  tJntn  better  data  is  available,  we 
see  several  different  approaches  we 
could  take  in  establishing  iie  national 
policy  for  payments  Tor  multiple 
surgeries.  Foreiample,we«ould 
establish  a  general  pofipy  using 
standard  percentages<that  would  be 
applied  to  the  global  payment  ^nounts 
for  any  multiple  surgery.  /Utematively. 
we  could  base  the  adjustment  on  either 
the  relative  values  or  a  standard 
percentage  of  the  intra-operative  work 
for  the  specific  procedures  that  were 
performed. 

If  we  establish  a  general  policy  using 
standard  percentages  that  would  be 
applied  to  the  global  fee  amountsfor  the 
procedures  performed,  the  policy  .wiU'be 
ee^  to  understand  and  easy  to 
adainister.  We  might  apply  the  current 
practices  of  many  carriers  to  the  fee 
schedule  by  providing  for  100  percent 
payment  for  the  most  etpenstve 
procedure,  50  percent  payment  for  the 
second  highest  procedure  and  20  percent 
for  the  third  hij^iest  procedure,  with  a 
limit  ot  payment  for  three  procedures, 
regardless  ot  the  number  actually 
performed. 

A  variation  on  this  option  might  be  to 
pay  a  different  percentage,  say.  40 
percent  (radier  than  10  percent)  aS  the 
fee  schedule  amount  for  the  second 
procedure.  Another  option  would  be  to 
base  the  add-on  only  on  the  intra- 
operative work  of  the  second  and 
subsequent  procedures.  The  rationale 
for  this  option  is  that  the  intraoperative 
woric  would  be  less  if  additional  surgery 
is  performed  through  the  same  indeion. 
Further,  the  pre-  and  post-operative 
work  of  multiple  procedures  does  not 
increase  to  the  same  degree  as  iie  intra- 
operative work.  Thus,  we  could  pay  a 
specified  percentage,  perhaps  40  or  50 
percent  of  tite  intra-opera^re  woA 
value  for  the  second  procedure,  wHh 
lower  peteentages  api^ying  to  any  otfter 
prooefknes  peffiormed. 

Yet  anottier  option  woaMbe  to 
include  payment  for  nndtiple  procedures 
in  payment  for  the  primary  procedure. 
'Hik'coidd  be  done,  for  exmnple.  by 
raising'fte  relative  vaioesiorthe 
primary  procedure  by  a  proportional 
amount  to  reflect  fte  average 


occurrence  oTbflh  for  secondary 
procedures.  This  could  be  justified  on 
the  basis  ftat  payments  lor  second  end 
third  procedures  woidd  average  otlt 
among  lihymcians-jierfui  miiig  jrrimaiy 
procedures. 

At  (his  point  we  antkajpdte 
establiibing  a  gener^pajTmedt  policy 
for  multiple  surgeries  MOtflar  to  (hat 
current  used  by  many  carriers,  such  as 
paying  100  percent  of  the  global  fee  Tor 
the  moat  expensive  procedure  and  Sft 
percent  of  the  global  feeorpeAaps 
(more  narrowly)  of  the  intra-iOperative 
work  portion  of  the  global  lee  for  (he 
second  most  expensive  procedure,  ff  we 
allow  payment  for  a  third  proceduie.  It 
would  likely  be  liialted  to  20percenLlB 
any  case,  we  do  not  expect  to  make 
additional  pc^yments  for  more  than  2  or  9 
procedures,  ^is  policy  would  apply 
whether  one  or  more  than  one  suigeoa 
provided  the  services.  However,  as  we 
acquire  more  information  and 
experience  with  the  Medicare  fee 
schedule,  we  wiU  review  our  policy  on 
payment  for  multiple  surgeries. 

Where  several  surgeons  aadi  perfbon 
distinctly  difEeroit  uivelated  procedufes 
during  a  single  operative  sesstoo.  the 
multiple  modifier  would  not  be  ueed 
unless  one  of  the  surgeons  performed 
multiple  surgeries.  Each  physician 
would  be  paid  tat  the  surgery  be  or  she 
performed. 

Bilateral  surgery  (CPT  4  modifier  BO 
or  cotfe  oaas^  The  bilateral  modifier  is 
used  to  indicate  cases  in  wfaicfa  a 
procedure  was  performed  on  both  sides 
of  the  body.  OrfAD  data^for  1988 
indicate  that  there  were  aknoat  80a8B0 
Medicare  allowed  services  wtth  this 
modifier.  The  issues  m  determinii^what 
kind  of  payment  adjustment  to  make 
when  tlw  bilateral  modifier  is  down  are 
quite  similar  to  die  issnes  thai  ariae  with 
regard  to  the  multiple  surgery  nmdifier. 
We  will  need  to  identify  suigical 
procedures  which  are  typically  bilateral 
in  nature  (e.gM  S80OO:  "Lotion  or 
transection  of  fallopian  tube(s}. 
unilateral  or  bilateral")  and  for  which 
the  bilateral  modifierwouk)  not  rasnh  in 
increased  payment  We  will  couButt 
with  physician  groops  as  to  what 
services  an  tyi^cally  bilaterriand  wtth 
cairiers  to  detennioe  when  p^rment 
should  be  iiii  niasntl  bscauaeof  the   • 
bilateral  modifiwr. 

Carriers  have  typicafiy  paid  160 
porcent  of  the  payment  amount  when 
they  believed  Uiat  the  use  of  the 
bilateral  modifier  )o8tifiad  imveased 
payment  to  the  surgeon.  As  with  the 
multiple  modifier,  we  are  considering 
several  different  api^oaches  to 
increasing  payment  for-sendces  when 
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the  bilateral  modifler  is  appropriately 
used. 

We  could  continue  the  historic 
practice  of  paying  150  percent  of  the 
global  fee,  by  applying  the  150  percent 
to  the  Medicare  fee  schedule  amount 
since  we  have  no  information  by  which 
to  judge  the  appropriateness  of  this 
adjustment.  Slight  variations  of  this  are 
being  considered,  such  as  to  pay  40 
percent  (rather  than  50  percent)  of  the 
fee  schedule  amount  for  the  second 
procedure.  While  a  break  with  historic 
practice,  this  reduced  payment  amount 
may  more  appropriately  avoid 
duplication  of  payment  for  work  and 
overhead  for  bilateral  procedures.  The 
use  of  a  standard  payment  adjustment 
without  regard  to  the  particular  bilateral 
procedure  being  performed  would  be 
easy  to  understand  and  to  administer. 

Another  option  would  be  to  adjust  the 
payment  to  the  surgeon  by  doubling  the 
intraoperative  work  RVUs  on  a 
procedure  by  procedure  basis  so  that  the 
surgeon  would  be  paid  the  full  work 
RVUs  for  the  intraoperative  work,  but 
for  no  additional  preoperative  or 
postoperative  work,  l^e  payment 
adjustment  would  be  more  complex, 
including  the  additional  complexity  of 
determining  whether  there  had  been 
duplication  within  the  intraoperative 
woric  (e.g.,  if  only  one  incision  is 
needed)  that  should  be  removed. 

As  discussed  under  multiple 
procedures,  we  could  address  the 
potential  for  duplication  of  work  in  the 
intraoperative  work  relative  value  for 
bilateral  procedures  by  paying  a 
percentage  of  the  intraoperative  work 
relative  value  for  the  second  procedure 
(e.g.,  40  or  50  percent). 

At  this  point  we  expect  to  use  a 
general  payment  adjustment  of  150 
percent  of  either  the  global  fee  or 
perhaps  (more  narrowly)  the  intra- 
operative work  portion  of  the  global  fee 
in  cases  in  which  the  bilateral  modifier 
should  appropriately  result  in  mcreased 
pajnnent  However,  as  we  acquire  more 
information,  we  wiU  review  our 
decision. 

Providers  Rendering  Less  than  the 
Global  Fee  Package  (CPT4  modifiers  54 
or  code  09954.  55  or  code  09955.  and  56 
or  code  09956)  When  more  than  one 
physician  provides  services  that  are  part 
of  a  global  surgical  fee  package,  the 
following  modifiers  are  used  to  identify 
the  services  provided  by  each: 

— Surgical  care  only:  modifier  54  or  code 

09854 
— Preoperative  management  only: 

modifier  56  or  code  09956 
— Postoperative  management:  modifier 

55  or  code  09955 


BMAO  data  for  1988  indicated  almost 
18,000  allowed  services  in  which  only 
intraoperative  services  were  billed 
(modifier  54),  about  117,000  allowed 
services  in  which  only  post  operative 
services  were  billed  (modifier  55),  and 
about  72,000  allowed  services  in  which 
only  preoperative  services  were  billed 
(modifier  56). 

Under  the  current  reasonable  charge 
policy,  the  sum  of  all  allowances  for  all 
practitioners  who  provided  parts  of  the 
services  included  in  a  global  fee  (and 
who  billed  using  one  or  more  of  these 
modifiers)  are  not  to  exceed  the  total 
amount  of  the  allowance  that  would 
have  been  paid  to  a  single  practitioner 
under  the  ^obal  fee  for  procedure.  This 
has  been  an  issue,  in  particular,  for 
global  surgical  packages  in  which  some 
services  are  provided  by 
ophthalmologists  and  optometrists.  It 
has  also  been  an  issue  when 
cardiologists  provide  some  of  the 
postoperative  services  included  in  a 
global  fee  for  cardiac  surgery  provided 
by  a  thoracic  surgeon. 

We  expect  to  continue  to  pay  the 
same  amount  for  surgical  services  when 
they  are  provided  by  several  physicians 
as  we  would  pay  if  only  one  physician 
provided  all  of  the  services  in  the  global 
package.  However,  we  need  to  estabhsh 
national  policies  regarding  how  payment 
for  these  services  will  be  made. 
Specifically,  we  need  to  decide  whether 
carriers  will  pay  each  physician 
separately  for  his  or  her  part  of  the 
service  or  whether  the  carrier  will  pay 
the  surgeon,  who  will  then  decide  the 
payment  among  the  physicians  who 
provide  the  pre  and/or  postoperative 
services.  In  addition,  we  need  to  decide 
how  the  global  fee  will  be  divided 
among  physicians:  whether  there  will  be 
a  standard  percentage  distribution  that 
will  apply  to  all  global  surgeries  or 
whether  the  division  will  vary  by 
procedure. 

One  alternative  on  the  billing/ 
payment  issue  is  for  each  physician  to 
bill  using  the  appropriate  modifier  and 
the  carrier  to  pay  each  physician 
directly  for  the  services  he  or  she 
provided  to  the  beneficiary.  This  could 
be  difficult  for  carriers  to  administer  if 
physicians  do  not  use  the  appropriate 
modifiers;  overpayments  and/or  denials 
could  result  and  resolution  becomes 
problematic. 

If  this  option  is  chosen,  in  order  to 
reduce  dupUcate  payments,  we  could 
use  computer-matching  to  identify 
instances  where  several  physicians 
billed  for  services  for  the  same  patient 
within  a  time  period  around  the  use  of 
an  operating  room  and  check  whether 
reduced  modifiers  were  being  used 
appropriately.  However,  computer- 


matching  will  not  fully  resolve  these 
issues  because  patients  may  have 
multiple  conditions  and  several 
physicians  may  be  appropriately  billing 
unreduced  modifiers  during  any  given 
time  period.  Detailed  medical  review  to 
determine  legitimate  unmodified  bills 
from  duplicate  bills  may  also  be 
required  to  the  extent  administratively 
feasible  and  cost  justifiable. 

The  second  alternative  is  to  permit 
only  one  practioner  to  bill  for  the  global 
services  (e.g.,  the  operating  surgeon), 
regardless  of  how  many  practitioners 
provided  services  included  in  the  global 
fee  and  regardless  of  the  extent  of  their 
services.  However,  this  alternative  may 
be  problematic  for  the  physician  who 
would  have  to  rely  upon  the  primary 
practitioner  for  payment  because  it 
would  require  physicians  providing 
different  parts  of  the  global  package  to 
negotiate  payments  among  themselves. 
It  could  be  difficult  to  distinguish 
between  appropriate  distributions  of  the 
global  fee  and  illegal  kickbacks  or 
referral  fees.  Also,  the  limiting  charge 
and  copayment  would  be  based  on  the 
global  payment  and  on  the  assignment 
status  of  the  primary  provider,  which 
may  cause  beneficiaries  confusion  with 
regard  to  their  liability  for  charges  from 
the  other  providers. 

While  administratively  it  would 
obviously  be  simpler  to  make  a  single 
global  fee  payment  to  a  primary 
provider  for  all  of  the  services  required 
during  the  global  period,  there  are 
substantial  legal  and  practical 
impediments  to  this  approach. 
Therefore,  in  the  absence  of  a  change  in 
the  statute,  we  expect  to  permit  separate 
billing  and  separate  payment  to 
physicians  who  provide  parts  of  the 
services  paid  under  the  global  fee  (not  to 
exceed  what  would  be  paid  to  a  single 
physician).  However,  we  intend  to 
explore  development  of  legislative 
proposals  that  would  resolve  the  legal 
and  practical  impediments  to  making 
payment  to  a  single  provider  regardless 
of  the  number  of  providers  who 
rendered  services  within  the  global 
package. 

There  are  several  alternatives 
regarding  establishment  of  the  payment 
differentials  for  parts  of  the  global  fee. 
We  could  establish  a  standard  split  (e.g., 
5  percent  preoperative,  80  percent 
intraoperative  and  15  percent 
postoperative)  that  would  be  applied  to 
the  global  fee  regardless  of  the 
procedure  (or  combination  of 
procedures).  This  would  be  easy  to 
administer  and  easy  to  understand. 
However,  regardless  of  the  percentages 
we  choose,  it  is  unlikely  that  we  could 
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choose  one  that  would  apply  equitably 
to  all  procedures. 

A  second  approach  would  be  to  divide 
the  global  fee  based  on  the  work  RVUs 
or  the  total  RVUs  in  each  component. 
This  would  mean  establishing  a 
different  percentage  for  each  procedure 
and  would  be  more  complex  to 
administer. 

Moreover,  under  both  of  these 
alternatives,  there  may  be  additional 
complications  when  postoperative 
services  are  divided  between  physicians 
(e.g.,  inpatient  care  vs.  outpatient  care). 
We  would  need  to  decide  in  such  cases 
whether  to  split  the  postoperative 
payment  furdier  and  on  what  basis  to 
split  it  (e.g.,  a  per  diem  rate,  a  per  visit 
rate). 

At  this  point,  we  anticipate 
establishing  the  global  payment  based 
on  the  second  approach.  In  the  unusual 
cases  in  which  severtil  physicians 
provide  post-operative  services,  the 
payment  for  the  post-operative  services 
would  be  divided  between  the 
physicians  based  on  the  number  of  days 
for  which  each  physician  was 
responsible  for  providing  post-operative 
care.  In  these  cases,  the  physicians 
would  be  required  to  indicate  when 
responsibility  for  the  post-operative  care 
shifted  from  one  physician  to  the  other 
so  that  carriers  could  calculate  the 
payments  on  an  individual  case  basis. 

Physicians  who  assist  at  surgery  (CPT 
modifiers  80  or  code  09980,  81  or  code 
09981.  and  82  or  code  09982).  There  are 
circumstances  in  which  a  surgeon 
requires  the  assistance  of  another 
physician  in  surgery. 

Current  payment  policy  provides  that 
payment  for  an  assistant  at  surgery  may 
not  exceed  20  percent  of  the  prevailing 
charge  for  the  surgical  procedure.  Wide 
variations  in  the  use  of  assistants  at 
surgery  and  the  substantial  use  of 
primary  care  physicians  as  assistants  at 
surgery,  suggests  that  the  use  of 
assistants  at  surgeiy  is  largely  at  the 
discretion  of  the  surgeon  and  may 
fi«quently  not  be  medically  necessary. 
As  part  of  its  fiscal  year  1991  budget,  the 
Administration  has  proposed  that 
Medicare  pay  the  same  amount  for  a 
surgical  procedure  regardless  of  whether 
or  not  the  primary  surgeon  elects  to  use 
an  assistant  at  surgery  to  whom 
Medicare  makes  a  separate  payment. 
Any  payments  made  to  assistants  at 
surgery  would  reduce  the  payment  to 
the  primary  surgeon. 

We  think  that  the  likely  reduction  in 
payment  to  surgeons  under  the  RBRVS 
will  provide  incentives  for  surgeons  to 
use  each  other  as  assistants  at  surgery 
and  thereby  to  recoup  some  expected 
losses.  At  die  same  time,  one  can  argue 
that  the  Harvard  RVUs  for  surgical 


services  are  the  same  whether  or  not  an 
assistant  at  surgery  was  used.  While  an 
assistant  may  provide  "another  pair  of 
hands"  to,  for  example,  hold  a  retractor, 
absent  the  physician  assistant  at 
surgery,  this  service  is  fi«quently 
performed  by  an  operating  team  nurse, 
physician  assistant  or  resident 
In  light  of  the  above,  we  are 
considering  numerous  options,  not 
necessarily  mutually  exclusive,  for 
dealing  with  assistants  at  surgery  under 
the  fee  schedule: 

— ^Eliminating  all  payment  for  assistant 
at  surgery  under  the  fee  schedule,  on 
the  grounds  that  the  RVS  reflects  the 
^     total  work  of  the  surgical  procedure 
and  that  the  medical  necessity  for  use 
of  physicians  as  assistants  has  not 
been  established. 
—Establishing  with  physician  groups  a 
list  of  specific  procedures/conditions 
warranting  use  of  an  assistant  at 
surgery  for  which  we  would  pay  20 
percent  of  the  surgeon's  fee.  We 
would  note  that  the  American  College 
of  Surgeons  has  agreed  to  furnish 
PPRC  by  the  fall  of  1990  a  listing  of 
procedures  which  in  their  judgement 
always,  never  or  sometimes  require 
an  assistant  at  surgery. 
—Retaining  the  current  policy  of  paying 
20  percent  of  the  primary's  surgical 
fee  to  physicians  who  assist  at 
surgery. 
— Paying  20  percent  of  the  intra- 
operative portion  of  the  global  fee  so 
that  payments  would  not  be  based  on 
preoperative  and  post-operative 
services  that  the  assistant  at  surgery 
does  not  provide. 
—Paying  20  percent  of  only  the 
physician's  intra-operative  work 
component  (e.g..  excluding  overhead 
related  to  the  intra-operative  work). 
This  would  not  only  prevent  payment 
for  preoperative  and  post-operative 
services  the  assistant  does  not 
provide,  but  avoid  payment  for 
overhead  that  might  not  be  as  great 
for  assistants  at  siugery  as  for  the 
primary  surgeon. 
— ^Pay  for  assistants  at  surgery  only 
upon  the  authorization  by  a  Peer 
Review  Organization  (PRO)  (i.e.,  prior 
authorization  except  for  emergency 
surgery).  This  would  create  an 
incentive  to  use  physicians  as 
assistants  at  surgery  only  when 
necessary. 

Two  surgeons  and  surgical  team  (CPT 
4  modifiers  62  or  code  09862  and  66  or 
code  09966).  We  recognize  that  there  are 
valid  circumstances  when  the  procedure 
being  done  requires  the  participation  of 
two  surgeons  or  a  surgical  team  (more 
than  2  surgeons).  In  these  cases,  the 
additional  physicians  are  not  acting  as 


assistants  at  surgery,  but  because  of  the 
procedure  (or  procedures)  and/or  the 
patient's  particular  condition,  two 
surgeons  or  a  surgical  team  are  required 
to  meet  the  patient's  surgical  needs. 

Under  the  fee  schedule,  one 
alternative  would  be  to  divide  the  global 
payment  for  the  procedure  evenly 
between  the  surgeons  involved.  In  this 
way,  we  wotUd  not  create  an  incentive 
to  use  more  than  one  surgeon. 

As  in  the  case  of  physicians  who 
serve  as  assistants  at  surgery,  we  have 
no  specific  information  on  the  physician 
work  involved  when  two  surgeons  or  a 
surgical  team  share  the  work  that  would 
justify  increased  payment  for  these 
surgeries  when  two  surgeoiu  or  a  team 
is  used  rather  than  one  surgeon. 
Similarly,  the  argument  can  be  made 
that  the  RVUs  presented  represent  all  of 
the  physician  work  in  the  surgery, 
regardless  of  the  use  of  two  surgeons  or 
a  surgical  team.  As  with  assistants  at 
surgery,  we  have  come  to  no 
conclusions  on  whether  to  make 
additional  payment  because  of  this   . 
modifier.  We  expect  to  consult  with 
physician  groups  to  obtain  further 
information  on  this  issue. 

Unusual  services  (CPT  4  modifier  22 
or  code  09922)  or  reduced  services  (52). 
There  are  cases  in  which  the  service 
provided  is  greater  than  or  less  than  that 
usually  required  for  the  listed  procedure. 
In  these  cases,  the  unusual  services 
modifier  ((22)  or  code  09922)  or  the 
reduced  services  modifier  (52)  is  used.  In 
1988,  BMAD  indicates  modifier  22  was 
reported  in  about  1.5  million  allowed 
services  and  modifier  52  was  used  for 
ahnost  4.3  million  allowed  services.  We 
are  considering  whether  to  permit 
carriers  to  increase  or  decrease  payment 
for  very  unusual  circumstances,  based 
on  their  review  of  applicable  medical 
records  or  other  documentation.  We 
would  expect  these  cases  to  be  very  rare 
because  the  RVU  based  payments  will 
be  computed  as  an  average  payment 
recognizing  that  there  is  variation 
among  individual  patients  treated. 

Multiple  modifiers.  Carriers  vary  in 
how  they  pay  for  and  process  claims 
with  multiple  modifiers.  In  practice,  all 
modifiers  that  apply  are  used  on  the 
claims  unless  the  carrier's  claims 
processing  system  caimot  accept 
multiple  modifiers.  In  that  case  the  CPT- 
4  modifier  "99"  or  code  "09922"  is  used 
to  flag  the  claim  for  manual  processing. 

A  national  policy  regarding  the 
application  of  multiple  modifiers  is 
necessary  in  order  to  establish 
nationally  uniform  and  consistent 
payments.  There  are  several  different 
approaches.  We  could  apply  each  of  the 
separate  payment  adjustments  that 
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appiy  ta  sack  ■adtfwt.  Hawrvcr.  wader 
this  optioB.  th*  palMittal  wiati  for  tka 
paymeai  ta  Sh- ocMd  what  payaKBt 
would  hava  bacB  far  tka  pioctAHe 
withoat  Bodifianb.  kteaaaac.  tha 
appropriateoasa  a{  tka  payant 
adjaaUnanta  baaaaea  inaaaaiartr 
difficult  to  iudga  a^aa  tbaxa  an  atwUipia 
modifien. 
Anathet  poaaiMitif  ia  to  ^tacifkally 

limit  the  ■"""im^  fff  payn^nt 

adjuataianta  that  coaU  be  made  to  a 
fixed  peicenlaga  of  tta  baaa  payment 

for  thti  panr^diw^  Vm  iraiapU  pay  ,^ 

more  thJanlfiOpercant  off  the  global  fiBe. 
rcfardleaa  of  the  nuaiber  af  modilen 
that  apply.  Uiofwevec.  tl^  could  be 
difiBcuIt  to  define  and  to  apply  sinse 
several  of  (he  most  commooly  used 
modifiers  are  xtaed  when  more  than  aoe 
proce<fcire  £b  peifonaed  (rg^  »>ilTfplff 
surgeries  and  bilaleral  suif  eries]. 

A  third  opflon  ia  for  us  (a  speijfic^y 
limit  the  atuaber  of  modifiers  that  cootd 
apply.  For  exaatple.  we  miigbt  on^ 
adjust  payaiant  for  a  mayii^^^tn  of  two- 
modifiers.  FliysfciaBS  arould  be 
instructed  to  fnchidle  on^  a  maximum  of 
two  modffiera  oa  the  bill  and  carriecs 
would  apply  (be  ^pfoabte  modifier 
policies  if  they  deteimhied  (hat  the  two 
modifiarv  ware  apprapiiate. 

liniiBny  (he  namfaerof  motBfieia  (hat 
wounf  resoR  tn  payusnf  iiif^i»fiii«'iti|;  to 
aanxfimuBof  two  modffiera  scema  to 
be  a  reasoaabfe  sofatini.  R  prrridea  br 
payment  incieaaea  in  the  anasoal 
drcumstBDcea  Id  arbiEfr  nierr  ftas  one 
awdifigi  h  appio|iifB(B.  batg  Bgrfly  Ihe 
aQuitfonai.  coaiplexilf  and  paymanf  to 
two  amdifieis  of  tha  physitiau'a  ^etea 
(wiw  caiiiei  IB  view  af  neoesaHy); 
Merearer,  if  najr  awdteafa  any 
incentive  to  masiteiBa  B8»  af  andHiera 
WW  Bscreaae  paynanc  tot  aafutcar  service^ 
In  any  ease;  fta  phyawJaa  eorfd  uaa  fta 
unusaaf  dreaBstonBaa  axxBler  (2^ 
whicb  woaM  fo^Mal  eatrier  review. 

wn  mpact  to  waafe  cnaeiy  ariHi 
phyaieiaB  yaapa  toestobfMl  aatiniany 
uniiatBi  paftdaa  aa  to  arikea  ase  of 
multiple  aiaOBia ia  appiepilate  and  to 
ensure  itoiaarpaicy  to  itfatagaidia  to 
accaad  wilb  acceptabia  stoadarda  ef 
pracMca. 


modifien 

(HCPCS 

andSP). 


cunaallf  ai 

palieatoto 

homes  ( 

facilitiea^ 

limits  paysaaai 

multiple  paliaato  faa 

payaianl 

fbUovp-a^  afioa  vWt 

routine  viBk  to  a 


these  iadlitiea  ia  linitad  to  what 
pajpaeat  wouU  be  tot  a  kittaw-ap  borne 
visit  Fayamrt  far  a  viait  to  tieat  aa 
acate  ceadktoa  ia  aiade  of  wbatover 
visit  level  lafleeto  the  setvicas  pcovidad. 
regardleaa  ef  tha  aaaiba  of  patiento 
seen  at  the  facility. 

The  Harvard  team  will  provide  aa 
with  value*  for  the  pbyaiciaa  wo«k 
involved  in  visits  to  patieats  ia  thaaa 
facilities;  aad  the  practice  axpenae  and 
profcssinnal  liability  iaaacance  relative 
values  will  be  calculated  based  oa  the 
historic  allowed  charge*  for  these 
service*.  After  we  receive  the  data^  we 
win  consider  whether  to  continue  the 
current  payment  policy  fo>  these 
services  and  wbe  Aer  to  con&uie  use  of 
these  modifiers. 

Services  of  non-physician 
practitioners  when  there  is  no 
physiekm-patient  encounter.  We  may 
want  to  estabfish  a  paymeat  cfiffiBrential 
and  a  corresponding  modifier  for 
services  provided  by  a  non-physician 
practitioner  withoat  a  physiciBn-patient 
encounter.  For  example,  when  a 
benefkriary  visits  a  physiciait's  office  for 
a  minianri  office  visif  witt  a  nurse 
piacdtioaer  wnr  Is  einployed  by  the 
phjmclan,  sfauuM  Me^care  pay  for  (he 
visit  aa  it  if  were  done  by  a  physician? 
Tae  payment  (nut  will  be  establiritet) 
under  (heMedkare  fee  scfaedofe  is 
based  on  (heassuuipU'uH  Aat  (here  is 
physician  work  in  the  visit  since 
Harvard'r  RVUir  ne  for  physician  wuiii. 
Vwaenthete  iaa  phjsiiiuii'-pafienf 
encoanwr  ae  weB  99  atr  eiiuiuiitep 
t>etween  (ne  ReH-pn^atctan  pcacCitnney 
and  the  patient,  thevrsRwmridbebflled 
as  a  physiciatt  visit.  Iluwewi.  ff  rtiere is 
no  physician-petienf  eneennter  dariag 
tne  viSn,  (nea  tae  researces  anrested  by 
the  pay  sitiaa  a?  (ne  visit  aae  practice 
expenaea  feaiptoyee  satories,  fringe 
t>eaeMft^  aiippnesr  etc.}  and  na^iracticB 
expenaea, 

One  optfea  ia  to  pay  ito  saaie  arneant 
whedier  R  ia  petfaiaied  by  a  pbysieiaik 
or  a  aott-pbysidaa  pcaditioBer.  This 
optioB  pay*  physicians  for  werfc  they 
did  not  personally  perfbrm  ba(  appear* 
consistent  wift  oar  ewrent  peBcy  (see 
section  2150  of  the  JMeeflKsofv  Avf  F 
Qarneiajl/aiiapf). 

Aaatliai  i.iptiuii.iatocogipeaaa(» 
physidaaa  far  only  Ibe  practice  expeaae 
and  profeaaiaaak  lUbHttf  pertnna  of  dke 
payment  far  the  service  when  it  ia  aot 
provided  by  a  physician.  Thia  malts 
incaoliaa  far  dka  piqrsidan  to  aaa  the 
patianl  far  at  faaat  a  btief  snomest  aa 
bai  far  the  visit  at  I 


an 


service*  provided  hg  the  noo-phjraiciatt 
practitioner  in  his  employ  and  can 
argaably  be  tfwaght  to  proahte 
praiesaional  seraicea  to  the  patient 
throat  saperviaiaB  of  the  aaivpbyi 
practitioner. 

We  are  ndaoded  en  bow  wc  wtti 
address  pqrawnt  far  aoo-pl^Bician 
practitioners  employed  by  phyaJdaaa 
under  thekfedicasa  fee  I 
there  is  no  patient  pfcysiUan  < 
We  expect  to  continue  to  c< 
allsiniitimr^Btdiaytbisyieatian.  to 
addWan,  die  WWC  expttls  to 
aweatigate  this  isaaethacwigb  the  eoaiiag 
year,  as  aieatiened  to  chopier  2,  aaii6  we 
hope  dnl  eflisrfwffi  provide  addRiene) 
infonaation  regardLag  tfas  issue. 

Modifiers  That  Will  Not  Affect 
Payment  Lereh.  The  presence  or 
aosefKeof  (ne  toaeiv^ng  Rio^uiera  ann 
not  aRecT  ^uicreaae  or  decieasej 
payment  level*  aader  the  Meiteare  fee 
scbecMe,  allhoegh  Aey  may  tuntfaHie  to 
tye  asetf  ror  aiaiiiiaB  tra  (1  ve  pu^ioaea^ 
inchiding  uffHzatibtt  reviews. 

*  tift  4  moeHfteTs  that  wttt  hdf  affect 
payment 

20  Vficrosurgeiy 
23  Unusaal  aneathesia. 
32  Mandated  servicea 
47  Aaestbesia  by  surgeon 

75  Cbncarrent  care 

76  Etepeat  procechue  by  same  pbysidan 

77  Repeat  procedure  by  another 
physician 

90  Befieteaeelabecatocy 

Similariy,  «fa  expect  ta  exchide  frees 
considetalian  far  payannt  purpaaea  CFF 
codes  for  special  sendee*  and  r^orto  . 
that  sBBwa  a  ainilBr  puapeae  aa  the 

r.  Forei 


—'Aftor  bear^  services  code*  990SB 
Mid99IS2 

~~Ex(aB  sappna*  aad  materials  code* 

99070  and  Men 
*~'Pretoages  pbysiciatt  attendance  code* 

99150  and  flM» 
— Unaaual  travel  cede9W82 

*  HCPCS  Qipho-notneric  modSfiers 
that  wmnot  affett  fee  scheauiQ 
poyowuf  anitfuiit 
AT  Acute  treatment 
ET  Eknecgiency  treatment 
LT  Left  side  of  body 
Q€>  Smgfe  channel  monitortng 
QD  Reconfingand  storage  in  sohd  state 

meaawy  by  digital  recorder 
QT  Recording  ami  storage  on  (ape  by  an 

analog  tape  recorder 
RT  Right  side  of  body 
SF  Second  opinion  ordered  by  a  Pber    ' 

Review  Organisation* 


A  (hM  apiian  ia  to  ind^to  part  ef  the 
phyaidaa  wark  RVU  to  dtopap—t 
amouat  siace  the  pbysiciaB  takaa 
professional  respaaaibfii^  for  Ihe 


Reviaw  Otfpii&alioB  (^KO).  a«  bw  tfedBm  IkM 
payiMHf  «ril  be  MMfe  at -KO  pnonro^  til*  far 
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YY  Second  surgical  opinion 
ZZ  Third  surgical  opinion 

•  Carrier  unique  local  modifiers 
(HCPCS  level  3  modifiers  beginning 
with  the  letters  w.x,y,  orz) 

No  payment  differential  will  be 
allowed  based  on  carrier  unique  local 
modifiers,  although  carriers  may 
continue  to  use  carrier  unique  local 
modifiers  for  medical  review,  screening 
and  administrative  purposes. 

D.  Participating  Physician  Differential 

Section  1848(h)  of  the  Social  Security 
Act,  as  enacted  by  Public  Law  98-369 
(the  Deficit  Reduction  Act  of  1984) 
defined  a  Medicare  participating 
physician  or  supplier  as  one  who  agrees 
voluntarily  to  accept  Medicare 
reimbursement  as  payment  in  full  for  all 
part  B  services.  Over  the  years  a  number 
of  incentives  have  been  established  in 
the  law  to  encourage  physicians  and 
suppliers  to  participate  and 
participation  rates  have  increased  as  a 
result.  One  of  the  most  important 
incentives  is  a  higher  payment  for 
Medicare  services  performed.  Currently, 
under  the  customary,  prevailing,  and 
reasonable  rules  implementing  section 
1848(b)(4)(A)(iv)  of  the  Act,  the 
nonparticipating  physician  reasonable 
charge  for  a  service  may  not  exceed  95 
percent  of  the  participating  physician 
prevailing  charge  for  a  service. 

Under  the  new  physician  fee  schedule, 
in  accordance  with  section  1848(a)(3)  of 
the  Act,  this  95  pensnt  policy  will  be 
continued.  Nonparticipating  physicians' 
allowed  charges  will  be  equal  to  only  95 
percent  of  the  full  fee  schedule  amount 
(as  noted  in  chapter  VI,  this  95  percent 
is  the  basis  for  the  limiting  charge  to 
beneficiaries),  while  participating 
physician's  allowed  charges  will  be 
equal  to  the  fee  schedule  amount.  This 
participating  physician  differential  must 
be  taken  into  account  in  calculating  the 
budget  neutral  conversion  factor  for 
1992. 

E.  Health  Manpower  Shortage  Area 
Bonus  Payment 

Another  adjustment  to  be  made  to 
payments  under  the  new  physician  fee 
schedule  is  the  Health  Manpower 
Shortage  Area  (HMSA)  bonus,  which 
was  increased  &om  5  percent  to  10 
percent  by  section  1833(m)  of  the  Act.  as 
amended  by  section  6102(d)  of  OBRA  89. 
for  services  on  or  after  January  1. 1991. 
In  addition,  the  amendment  broadened 
the  applicability  of  the  bonus  to  include 
all  designated  HMSAs,  eliminating  the 
restriction  to  class  1  and  2  areas  under 


•chedule  ■mount.  NeftBer  the  deductible  nor  the 
copayroent  apply  to  aecond  opinions  ordered  by  a 
PRO. 


prior  law.  These  manpower  shortage 
areas,  which  are  identified  by  the  PHS 
pursuant  to  statutory  guidelines,  include 
both  niral  and  urban  areas,  and  bonus 
payments  may  be  made  in  both  rural 
and  urban  areas  as  of  January  1, 1991. 
The  bonus  will  be  applied  to  payment 
amoimts  derived  from  the  fee  schedule, 
beginning  in  1992. 

F.  Comparability  Rule  Under  Fee 
Schedule 

Under  the  Medicare  part  B  customary, 
prevailing,  and  reasonable  charge 
payment  methodology  currentiy  in  use.  a 
statutory  provision  referred  to  as 
"comparability"  authorizes  adjustments 
to  the  payment  amounts  that  would 
otherwise  apply 

Section  1842(b)(3)(B)  of  the  Act 
provides  that  reasonable  charge 
payments  shall  not  be  higher  than  the 
carriers'  private  business  payments  to 
their  own  policyholders  and  subscribers 
for  comparable  services  under 
comparable  circumstances.  For  a 
number  of  reasons,  some  carriers  have 
found  it  difficult  to  enforce  this 
provision  vigorously.  (One  implication 
of  this  enforcement  pattern  is  that  1991 
expenditures  for  part  B  physicians' 
services  will  be  higher  than  they  would 
have  been  if  enforcement  had  been  more 
vigorous — an  important  point  since  1991 
ouUays  are  the  base  upon  which  fee 
schedule  outlays  will  be  computed.) 

Chapter  V— Implementation  of  the  Fee 
Schedule  and  Standardized  Payment 
Policies 

The  successful  implementation  of  the 
Medicare  Fee  Schedule  (MFS)  and  the 
uniform  definitions  required  for  payment 
policy  standardization  includes  four 
principal  elements: 

(1)  The  preparation  and  issuance  of 
clear  instructions  to  carriers; 

(2)  Education  and  training  of  both 
providers  and  carriers; 

(3)  Carriers'  calculation  of  payment 
amounts;  and 

(4)  The  validation  of  calculations  and 
other  carrier  activities  related  to  the  fee 
schedule  implementation. 

These  four  elements  have  been 
integrated  into  an  implementation 
schedule  which  will  ensure  that 
payments  for  physician  services  are 
made  accurately  and  equitably  on 
January  1, 1992,  within  the  requirements 
of  OBRA  of  1980. 

A.  Schedule  for  Implementation 

Wide  variations  in  carrier  payment 
policies  exist  largely  as  a  result  of  the 
principle  established  in  the  original 
Medicare  legislation  under  which 
carriers  were  allowed  the  discretion  to 
implement  policies  and  procedures 


appropriate  for  local  circumstances. 
However,  equitable  implementation  of 
the  MFS  depends  on  a  payment  system 
with  uniform  policies  and  procedures. 
Such  policies  should  include  standard 
definitions  of  services  which  are 
sufficiently  clear  to  preclude  variance  in 
interpretation.  Without  this 
standardization,  the  actual  work 
performed  for  a  given  service  with  a 
national  relative  value  could  vary 
widely  among  different  localities,  thus 
resulting  in  inequitable  application  of 
the  fee  sdiedule.  It  could  also  result  in 
Medicare  payments  for  services  which 
are  less  comprehensive  than  intended. 
Therefore.  HCFA  has  identified  local 
carrier  practices  which  must  be 
modified  or  eliminated  to  establish  a 
uniform  fee  schedule. 

Some  of  the  policies  and  practices 
which  require  such  standardization 
strongly  affect  current  payment 
algorithms,  such  as  the  global  surgical 
definitions  discussed  in  chapter  III. 
Standardization  is  also  required  in 
carrier  practices  with  UtUe  impact  on 
payment  algorithms.  These  include  such 
data  elements  as  the  codes  which 
designate  the  place  or  type  of  service. 

Existing  statutory  and  regulatory 
requirements  and  current  carrier 
practices  will  be  considered  in  the 
development  of  national  definitions  and 
policies.  In  the  absence  of  legislative 
requirements  or  compelling  policy 
rationale,  the  alternatives  that  are  least 
disruptive  to  the  physician  community 
will  be  selected  for  nationwide 
implementation.  Therefore,  recognition 
of  current  carrier  practices  which  affect 
a  majority  of  providers  and  consultation 
with  physician  groups  are  important 
factors  in  the  choice  among 
standardization  poUcy  options. 

To  implement  standardization, 
carriers  will  be  required  to  make 
substantial  changes  to  their  claims 
processing  and  pricing  systems,  revise 
their  local  payment  policy  and  billing 
manuals,  train  their  staffs  and  conduct 
extensive  provider  education  and 
training  programs.  The  budget  neutrality 
provisions  of  the  legislation  also  require 
the  development  of  a  crosswalk 
between  payment  levels,  based  on  the 
current  coding  and  geographic 
conventions,  and  the  corresponding 
payment  levels  under  the  uniform 
national  policies. 

In  developing  the  schedule  for 
implementation  of  uniform  policies, 
several  options  were  considered.  One 
option  was  to  implement  all  such 
policies  on  January  1, 1992.  concurrent 
with  the  MFS.  However,  such  changes 
would  be  impossible  for  carriers  to 
implement  accurately  and  for  HCFA  to 
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manage  pfopct^.  Were  mmitifit 
changes  to  be  iMde  tiamkmmmatf, 
their  impKl  OB  tile  iKMvMkMl  p^tieiHi 
would  be  btuned.  mekief  it  difficrit  to 
explem  to  physioans  «faet  tocaqpcct 
and  maxiniriag  ■ntiteiety  aad 
conftttioe.  It  wraeU  be  extremely 
difHcult  for  HCFA  aad  the  cMiieis  to 
determine  iwbetber  faaplemeotaAioo 
errors  occerrcd  and  tolecete  and 
correct  them. 

The  tfmeteUe  lor  teplcBentiiV  the 
transition  to  tbe  MFS  i»  aH  by  law. 
Payments  seder  the  transition  rates 
must  begin  on  Janaaiy  1. 19Se.  To 
comply  Kvith  the  statute,  the  carriers  will 
be  engrossed  u  the  cahaihition  of  tbe 
fee  schedule  snuMBils,  new  balance 
billing  limits,  trsnsitioa  payments  and 
the  participating  physician  enroHmoit 
process  during  the  laet  ftoKHiths  of 
calendar  jeer  19B1.  These  activities  wffl 
require  computer  piifliMiiinmg  and 
training  of  earner  end  ptonidei  ataBi, 
using  the  same  lesowces  that  wHi  be 
needed  to  ini|i>finen»  tbe  r hangar 
produced  by  standutfiaatioii.  The  two 
activitiee  cannol  occnr  sindtaaeously 
without  the  risk,  erf  nuior  aperational 
problems.  In  edditioa  HCFA  has  mored 
over  the  last  2  yean  to  phmr  cerriets 
into  new  systems  which  they  share  with 
other  carriers.  While  tins  shared 
mamteaance  and  shared  processing 
approach  is  Bioie  cest-effidei^  it 
demands  ^ealereffocts  in  coardmatioa. 
planning  and  software  releases. 
Therefore;  le  ensere  e  seeeeasfid 
implementa&m  of  both,  we  pvopoee  the 
following  achedele  for  standanhzi^ 
payment  policies  end  praeticesL 

StandardtzatJoB  fsil  be  accomplished 
in  four  phases.  Those  iawwu  <rfuch  nuy 
be  implemented  solely  by  instruction  to 
the  carriers,  sech  es  dke  use  of  eaiforai 
codes  for  types  and  idaces  of  service, 
will  be  compieled  fint  We  plan  for  the 
first  groap  of  such  issees  to  be 
impleracated  begmniag  |aniaiy  1. 1S81. 
with  the  1991  reasoaabke  charge  tqidate. 
The  second  groep  wih  be  impkmented 
beginning  March  1. 1991  with  the  enuial 
HCPCS  update. 

The  final  sets  of  standardized  ^ 
win  be  impleawnted  only  after  the 
opportonity  far  public  notice  and 
comment  inrhwting  coauwat  tm  the 
tuning  of  uy  proposed  early 
implementatiaB.  Cectaia  of  these  issues, 
including  the  new  ^obal  smgical 
definitions;  and  paymeat  for  miiMT 
surgeries  ud  endoecopiesk  ete 
scheduled  far  implemeBtaliaa  OB  )a|y  1. 
1991.  Others;  such  ae  new  defailmas  of 
visits.  psjMul  fardiagaoetic  teste  mid 
supphee  wUk  visits,  and  site  ef  aervice 
differentiala;  wdl  hiifnem  efisdive  on 
January  1.1992. 


Accarete  ead  saccessfal 
implemen>atioB  ie  possible  if  these 
chenges  are  made  in  soeh  menageable 
incresMBls.  Hie  pn^osed  time  frame 
will  alow  the  ettentioB  to  detail  at  the 
carriers  necessny  to  minimise  error. 
The  approach  will  also  contribafe  to 
physietans'  anderstamfiRg  of  the 
changes  being  made  and  allow  than  to 
anticipate  and  manage  die  impact  on 
their  ofHce  billing  practices. 

B.  bntntctioBS 

Instnictfons  are  required  to  provide 
carriers  wiA  the  payment  policy  and 
calculation  information  they  need  to 
implement  the  MFS  and  the  nniform 
dermitions.  Claims  processing 
instructions  and  billing  requirements 
must  also  be  issued  to  the  carriers.  To 
allow  carriers  sufficient  time  to  work 
with  the  central  mainlainers  to  modify 
the  claims  processing  systems  and 
notify  physicians  of  the  new  billing 
instructiooa.  the  issuance  of  required 
instructiooa  should  precede  the  date  by 
which  the  instructioas  must  be 
implemented  by  a  eunimum  of  90  days. 

Our  current  schedule  for  releasing 
instructions  to  the  carriers  is; 

•  October  1.1990-Groap  I 
staadardization  issues  sdwdaled  for 
imi^mentation  begirniing  Jenaary  1. 
1991 

— Payment  for  specimen  coHeclion/flandfing 

fess 
— Payneat  far  ia^ctioas 
—Uniform  specialty  codes  and  designatioas 

for  ceporting  purposes 
— Site  and  type  of  service  coding 

»  December  1. 1960— Granpll 

standardization  issues  scheduled  for 
implementation  beginning  March  1. 1981 

— Coding  fbr  emergency  room  services 
— Local  modifiers 

•  April  1. 1991— Group  ID 
standanhzatfon  issues  sdieduled  for 
implementation  beginning  July  1. 1991: 

— Gtobal  surgical  packages 

— Payment  rules  fior  minor  surgeries  and 

endoscopies 
— Payment  for  travel  and  mileage 

•  September  1.19m— Group  IV 
standardization  issues  sdradufad  far 
implemeatetian  beginning  January  1. 
199S: 

—Coding  and  payment  rules  for  visfts 
— ^All  other  fise  i 


There  uritt  be  ongning  eonsidtatiaa 
with  dm  Medicare  carriCTs.  medical 
specialty  ■'vM^ifT  and  p^rsiciao/ 
organizations  such  as  I 
MedicalAssc 
fostructioas. 


C.  Implementatmm  at  iha  Oanien 

A  number  of  discrete  f-al»^ntnH»^ng 
must  be  performed  bdbce  the  paymeal 
amount  for  each  service  in  eadi  locah^ 
is  obtained  for  1992  and  subsequent 
years.  An  apfwoach  that  combines 
calculations  1^  individual  carriers  with 
nationally  devdi^d  data  wiU  uliUze 
available  resources  in  the  moat  efiicieat 
manner  and  nttximize  the  accuracy  of 
the  calculations.  HCFA  has  used  this 
approach  with  great  success  for 
handfing  Pert  A  reimbursemeRL 

If  implementation  of  the  natiomri 
definition  of  a  global  swgical  package 
occurs  on  July  1 1901.  it  will  require  tfie 
repricing  of  customary  and  prevailing 
chaises  and  MAAC  billing  Nmits  fbr 
surgical  procedares  in  most  carrier 
jur^dictions.  l%e  amount  of  the 
adjustment  at  each  carrier's  site  will  be 
based  on  an  anafysfs  of  hisforicfd  data. 
For  example,  if  the  new  gfobel  peefcage 
includes  30  more  days  of  postoperative 
care  than  the  carrier's  current  p<rficy,  the 
historical  data  will  he  used  to  determine 
the  average  number  of  visits  billed  by 
all  physidaiu  for  the  swgical  procedure 
%vithin  those  ad^tional  30  days  that  are 
now  paid  separately.  The  charges  fbr  the 
average  number  of  additfooal  visits 
woidd  be  added  to  the  existing 
customary  and  prevailing  charges  te 
arrive  at  the  new  amounts;  a  similar 
adtustmmt  would  be  made  to  belanee 
billings  hmits. 

The  first  calculation  to  be  performed 
on  a  national  basis  for  1992  will  be  the 
computation  of  the  average  allowed 
charges  for  each  service  in  each  localify. 
These  average  allowances  will  be 
calculated  across  aU  physicians  in  all 
specialties.  As  described  in  chapter  IV, 
in  order  to  calculate  payment  amounts 
for  those  services  on  January  1, 1992.  the 
average  allowed  charges  must  be 
compared  to  the  MFS  amounts  to 
identify  services  subject  to  the  transition 
rules  for  1992-1995. 

Standardizatien  wiH  also  affect  tiie 
average  allowed  charges  for  some 
procedures.  The  historical  data  used  to 
calculate  the  average  allowed  charges 
may  require  adjustments  to  accoant  for 
the  new  global  surgicai  definition  and 
other  appropriate  atawttaw*  poi^njof, 
luing  the  same  method  emplcqred  to 
acyust  customary  aad  prevailing  | 

charges.  | 

Because  ad|ustments  to  the  j 

custnmwry.  prsvail«s  and  average 
allowed  chwfee  wiU  be  aaiqne  to  I 
carrier;  caniere  wtt  perform  their  own 
calculations.  However,  centraUy 
developed  infonaatioB  will  be  used  to 
perform  other  foactwns.  The  first  sack 
software  program  will  be  known  as  the 
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carrier  pricer.  This  program  will 
calculate  the  IffS  amounts,  using  tbe 
national  conversion  factor,  the  restive 
value  units  for  tite  sendee  by 
componoit.  and  tbe  plqrsician  woiV. 
overhead,  and  malpractice  geographic 
adjustment  factors  for  Uie  locsMty. 

The  MFS  emounto  determined  by  die 
pricer  and  tiie  averege  :^owed  charges 
calculated  by  the  cerriers  wiU  be  used 
by  the  second  national  software 
program,  the  transitioR  amount 
calculator.  This  program  will  compare 
the  average  allowed  t^arges  to  the  MPS. 
If  the  everage  allowed  charge  is  great» 
than  15  percent  above  or  below  die  MFS 
amount,  the  program  wiH  calculate  die 
appropriate  blended  payment  amounts 
for  1992-1995.  The  transition  charge 
limit  calculator  will  determine  each 
physician's  charge  limits  under  the  new 
OBRA  of  1980  rules. 

Also,  we  will  edit  daims  for 
complisnce  with  the  uniform  payment 
policy.  For  exanqde,  carriers  wfll 
analyze  claims  data  to  detoTnioe 
whether  procedures  included  in  a  global 
surgical  package  have  been  billed  for 
separately.  If  such  fragmentation  by 
physicians  has  oocuned.  carriers  will 
rebundle  the  procedwes. 

D.  Education  and  Trahiir^ 

Another  important  element  in  the 
implementation  of  the  MFS  and  uniform 
policies  is  provider  education  and 
training.  Compliance  by  the  physician 
community  affected  by  the  changes  and 
allaying  of  potential  confosion  caused 
by  these  reforms  will  be  assured  only  if 
the  carriers  disseminate  information 
timely.  Standardization  mil  result  in 
changes  in  office  billiag  procedures  and 
require  training  of  physicians'  staffs  or 
changes  to  their  billing  software. 
Because  of  the  magnitude  and 
complexity  of  die  dianges,  HQ^A 
believes  that  joint  educational  activities 
with  professional  medical  aiul  specialty 
associations  would  be  effective  in 
publicizing  these  changes.  Furthermore, 
stringent  professioiral  education  and 
training  requirements  have  been 
established  for  the  carriers. 

Carrier  staffs  are  being  educated  so 
that  they  can  implement  these  changes 
and  train  physidans  and  physician 
staffs  accurately  and  in  advance  of 
implementation.  National  conferences 
were  held  in  January  and  July  of  1990  to 
instruct  HCFA  Regional  Offices  and 
carrier  staffs  involved  in  claims 
processing,  medical  review,  payment 
activities  and  provider  relations. 
Attendees  at  these  conferences  received 
training  on  the  MFS,  MVPS,«nd 
beneficiary  protection  provisions,  and 
directions  on  provider  education.  A 


third  national  conference  will  be  held  in 
May,  1991. 

To  provide  the  seme  information  to 
their  physician  oemmunitieB,  carriers 
have  initiated  or  increased  their  levd  of 
activities  in  aH  of  the  followiqg  anas: 

•  Preparing  an  annual  Physician 
Payment  Reform  Providw  Education  and 
Training  (FPR  VST\  IHan,  detailing 
specific  strategies  for  aocomplishiiig 
their  training  goals; 

•  EatafaliMiing  (or  enhancing)  speaker 
bureaus;  activdy  seeking  out 
o|4>ortunitie8  lo  meet  with  physicians  or 
medical  sodeties  or  with  beneltciaiy  or 
lay  grot^x;  responding  to  requests  for 
speakers  for  these  groups; 

•  Setting  up  displays/ 
demonstrations/booths  at  medical 
conventions,  fairs,  and  the  like,  where 
partidpants  can  browse  for  pamphlets 
or  other  hand<out  materials  that  provide 
information  about  payment  reform; 

•  PubUsbing  periodic  newsletters  or 
bulletins  concerning  all  changes.  Due  to 
the  magnitude  of  the  changes,  carriers 
will  need  to  increase  the  frequency  of 
these  issuances,  llie  lutguage  for  many 
of  these  bufletins  has  been  and  will  be 
prepared  by  HCFA  to  ensure  uniformity 
in  'due  informatitm  received  hy 
providers.  Bulletins  on  the  MVPS  and 
mandatory  physician/sui^ier 
submission  of  daims  were  published  in 
early  summer. 

•  Staffing  with  one  or  more  persons  to 
serve  in  an  ombudsman  capacity  to 
troubleshoot  for  providers  having 
difficulty  with  technical/billing  issues  or 
mechanisms  of  pajrment  reform; 

•  Strengthening  the  link  between 
carrier  medical  directors  and 
physicians;  and 

•  Formal  briefing  with  State  and  local 

medical  societies  on  each  provision 
prior  to  implementation. 

E.  Validatiem  of  Cairio'  Implementation 

The  final  element  in  the 
implementation  of  the  MFS  is  the 
validation  of  carrier  activities.  HCFA 
Regional  Offices  will  oversee  ike 
implementatitm  by  carriers,  using 
stringent  review  protocols  established 
by  Central  Office.  These  Regional  Office 
reviews  will  look  behind  the 
mediodology  and  verify  the  eocuracy  of 
all  carrier-specific  calcidations,  such  as 
the  recomputation  of  customary  and 
prevailing  charges  to  conform  to  the 
uniform  definitions  and  the  calculation 
of  the  adjusted  historical  payment 
amount  The  Regional  Offices  will  also 
review  the  carrier  systems  to  ensure 
that  the  standard  software  packages 
have  been  installed  correctly.  Once 
installed,  these  packages  will  be  tested 
to  validate  the  resulting  payment 
amounts. 


Chapter  VI— Improvements  In 
Benefidary  fhundad  Protecdoa 

A.  Limits  on  Balance  BiOit\gfor 
Unassigned  Claims 

Section  lB4a(g)  of  the  Act  as  added 
by  section  0102  of  OBSA  of  1969. 
contains  a  number  of  peovisiaas  of 
direct  interest  to  Medicare  henefidaries. 
Most  importandy,  beneficiary  pretedion 
from  charges  in  excess  of  the  Medicare 
allowed  charge  hes  been  significandy 
increased  mider  GHIA  of  1989.  Tbe 
MAAC  which  now  can  differ  by 
physidan  and  service  wiH  be  replaced 
by  a  new  limiting  cherge,  effective 
January  1991. 

As  the  new  rules  phase  in  over  the 
next  several  years,  charges  fbr 
unassigned  claims  will  not  exceed  125 
percent  of  the  nonpartidpating 
prevailing  charge  in  1991,  will  not 
exceed  120  percent  of  the  fee  schedule 
payment  to  a  nonpartidpating  physician 
in  1992.  and  urill  not  exceed  115  percent 
of  the  fee  schedule  payment  to  a 
nonpartidpatiBg  f^ysidan  in  1993  and 
subsequent  years.  (During  1991  and 
1992.  balance  billing  is  limited  to  tbe 
lower  of  (1)  the  p«t)entage  by  which  Uw 
prior  year's  MAAC  exceeds  the  prior 
year's  prevailing,  or  (2)  the  new 
percentage  Hnrit,  Le..  125  percent  in  1991. 
120  percent  in  1992.) 

Und«  the  fee  schedule 
nonparticipathsg  physicians'  services 
will  continue  to  be  paid  95  percent  of  the 
Medicare  Part  B  payment  tfiat  would  be 
payable  to  e  participating  physidan,  i.e., 
95  percent  of  the  "f ull"  fee  schedule 
amount.  Thus  the  limiting  charge  will  be. 
for  example.  109.25  percent  (.96  X  115 
percent)  of  tbe  full  fee  sdiedule  amount 
in  1993  and  subsequent  years. 

B.  Mandatory  Physician  Submission  of 
Unassigned  Claims 

All  physidans  and  suppliers  are 
required  to  complete  and  submit  daims 
at  no  charge  to  beneficiaries  for 
Medicare  covered  services  performed  on 
or  after  September  1. 199a  Claims  must 
be  submitted  within  1  year  from  die  date 
of  service.  Payment  for  assigned  claims 
not  submitted  within  this  time  period 
will  be  reduced  by  10  percent  Providers 
who  repeatedly  fail  to  submit 
unassigned  daims  may  be  subject  to 
civil  monetary  penalties  of  up  to  $2,000. 
This  provision  is  expected  to  reduce  a 
substantial  administrative  burden  for 
Medicare  beneficiaries  and  it  will  result 
in  faster,  higher  quality  expenditure 
data  for  MVPS  administration. 
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C  Mandatory  Assignment  for  Claims 
from  Qualified  Medicare  Beneficiaries 

SecUona  1902(a)(10)(E)  and  190S(p)  of 
the  Social  Security  Act  as  enacted  by 
the  Medicare  Catastrophic  Coverage  Act 
of  1968  (Pub.  L 100-3^).  mandated  that, 
effective  April  1. 199a  States  pay 
Medicare  cost-sharing  expenses  for  part 
B  enrollees  with  incomes  below  the 
Federal  poverty  line  who  would  not 
otherwise  be  eligible  for  Medicaid  (so- 
called  "qualified  Medicare 
beneficiaries"  or  QMBs).  Under  this 
provision.  States  are  required  to  pay  the 
Medicare  deductible,  premium,  and 
coinsurance  for  QMBs  who  apply  for 
this  benefit  Federal  matching  funds  are 
provided  to  States  for  this  purpose  on 
the  same  basis  as  for  other  Medicaid 
expenditures.  Although  Medicare/ 
Medicaid  dual  eligibles  had  been 
protected  from  balance  billing  under 
prior  law,  the  new  catastrophic 
legislation  did  not  clearly  prohibit 
balance  billing  for  the  newly  defined 
"QMB"  group.  Section  1848(g)(3)  of  the 
Act  as  added  by  OBRA  of  1989  resolved 
this  ambiguity  by  making  clear  that 
QMBs  are  protected  from  balance  billing 
as  well  as  all  other  potential  sources  of 
out-of-pocket  costs  for  Medicare 
services. 

D.  Monitoring  of  Charges,  Utilization, 
an,d  Access 

In  addition,  section  1848(g)(6)  requires 
the  Secretary  of  HHS  to  monitor  charges 
by  nonparticipating  physicians  and 
changes  in  the  proportion  of 
expenditures  attributable  to  services 
provided  by  participating  physicians  on 
an  assigned  basis.  The  Secretary  must 
develop  and  submit  to  Congress 
recommendations  to  address  any 
significant  decreases  in  these 
assignment  and  participation  rates. 
Section  1848(g)(7)  also  requires  the 
Secretary  to  monitor  changes  in 
utilization  and  beneficiary  access  to 
services,  possible  sources  of 
inappropriate  utilization,  and  factors 
influencing  these  trends.  The  Secretary 
must  provide  both  of  these  monitoring 
reports  to  Congress  by  AprU  15  each 
year,  beginning  in  1991  for  utilization 
and  access  and  1992  for  charges. 


Addendum  A — ^Technical 
Documentation/Explanation  and  Guide 
to  Use  of  Model  Fee  Schedule  Tables 

As  explained  in  chapter  n.  OBRA  of 
1989  provides  that  fee  schedule  payment 
amounts  are  the  product  of  three 
elements — a  relative  value  for  the 
service,  a  geographic  adjustment  factor 
for  the  locality,  and  a  nationally  uniform 
dollar  conversion  factor.  The  law  also 
provides  for,  in  effect  separate 
adjustment  of  the  work,  overhead  and 
malpractice  components  of  the  total 
RVUs  by  a  geographic  adjustment  factor 
appropriate  to  that  component  (As 
explained  in  chapter  n,  GPCI  values  are 
used  to  fulfill  the  statutory  requirement 
for  geographic  adjustment  factors.)  Thus 
we  have  developed  this  working  formula 
for  computing  a  payment  amount  for  a 
procedure  in  a  locality: 

Payment = [(RVUw  X  GPCIw) -»- 

(RVUohxGPCIoh)-i- 

(RVUmxGPCIm)]xCF 
where 
RVUw = physician  work  relative  value 

units  for  the  service 
RVUoh=overiiead  relative  value  units 

for  the  service 
RVUm= malpractice  relative  value  units 

for  the  service    . 
GPCIw = geographic  practice  cost  index 

value  for  physician  work  applicable 

in  the  locality  * 
GPCIohsgeographic  practice  cost  index 
'value  for  overhead  appUcable  in  the 

locality 
GPCIm= geographic  practice  cost  index 

value  for  malpractice  applicable  in 

the  locality 
CF= uniform  national  conversion  factor 

To  compute  a  payment  amount  for  a 
specific  service  in  a  particular  locality 
using  the  preliminary  estimates 
computed  for  this  model  fee  schedule, 
use  the  listing  of  HCPCS  codes  in 
Addendum  B  to  locate  that  service. 
Then  make  a  note  of  the  RVUs  for  work, 
overhead,  and  malpractice  for  that 
service.  Next  use  Addendum  C  to  obtain 
work,  overiiead  and  malpractice 
geographic  practice  cost  index  values 


'  Thia  value  reflects  only  one-fbortb  of  the 
vailatiofi  in  phyeidan  work,  as  required  by  OBRA 
oIlSSS. 


for  the  particular  locality.  Finally,  use 
$1.00  *  as  the  uniform  national 
conversion  factor.  Combining  the 
elements  as  specified  in  the  formula 
above  will  yield  an  estimated  payment 
amoimt 

For  example,  to  compute  the  payment 
amount  for  skin  biopsy  (HCPCS  code 
11100)  in  Birmingham,  Alabama,  first 
locate  HCPCS  code  11100  hi  Addendum 
B.  Note  that  the  RVUs  for  work, 
overhead,  and  malpractice  are  as 
follows: 

Work  RVU  (RVUw) =25.5 
Overhead  RVU  (RVUoh)=17.8 
MalpracUce  RVU  (RVUm)=1.0 

Next  locate  Birmingham  in 
Addendum  C.  Note  that  the  GPCI  values 
for  work,  overhead,  and  malpractice  are 
as  follows: 

Work  GPa  (GPCIw) =0.981 
Overhead  GPCI  (GPCIoh) =0.913 
Malpractice  GPCI  (GPCIm) =0.826 

Finally,  using  $1.00  as  the  uniform 
national  conversion  factor,  place  the 
values  into  the  given  formula  and 
compute: 
Payment = [(RVUw  x  GPCIw) + 

(RVUoh  X  GPCIoh) -»- 

(RVUmx  GPCIm)]  XCF 
Payment = [(25.5  x  0.981)  -|- 

(17.8X0.913)+  (1.0X0.826)1  X$l 
Payment = [25.0155 + 16.2514  -♦-  0.826]  X  $1 
Payment = [42.0929]  x  $1 
Payment =$42.09 

Addendum  B — Relative  Value  Units  by 
Service 

BHJJNQ  COM  4ia0-0S-ll 


•  The  relative  values  in  Addendun  B  were 
computed  using  a  method  to  produce  a  conversion 
factor  of  $1.00.  (See  chapter  U  for  a  discussion  of  the 
methodology.)  However,  while  the  Si  .00  conversion 
factor  is  not  arbitrary,  like  both  the  relative  values 
in  Addendum  B  and  the  GPCIs  in  Addendum  C  it  is 
preliminary,  for  the  following  reasons: 

•  Neither  the  relative  values  nor  the  $1.00 
conversion  factor  account  for  payment  changes 
since  19ea 

•  Only  about  1400  services  were  used  to  compute 
this  conversion  factor,  and  Harvard  is  resurveying 
many  of  these  services. 

•  A  number  of  policy  decisions  (e.g.,  global 
surgical  fees  and  visit  coding)  will  affect  the  relative 
values  and  the  estimated  distribution  of  services. 

•  We  may  need  to  adjust  the  data  and  conversion 
factor  to  preserve  budget  neutrality. 

•  Anesthesia  relative  values  were  excluded 
becaote  time  unit  data  were  not  readily  available. 


Model  Fee  Schedi^  MM 


of  ReMbe  VAit  unto  (RVU)  fWtorti. 
md  Touri)  for  Harvard  PtuM  I  Froeedwot  1/ 


HCPC8      DESCRIPTION 


MODtPNEII 


11100  BIOPSY  OriEStON 

1 1 101  BIOPSY.  EMCM  ADDED  LESION 

1 1200  REMOVALOF  SKIN  TAOS 

11201  REMOVALOF  ADDED  8WN  TAGS 

1 1400  REMOVAL  OF  SKIN  LE8K3N 

11401  REMOVAL  OF  SKIN  LESION 

1 1402  REMOVAL  OF  SKIN  LESKIN 

1 1403  REMOVAL  OF  SKIN  LE8X3N 

1 1404  REMOVAL  OF  SKIN  LESION 
1 1406  REMOVAL  OF  SKIN  LE8K3N 

1 1420  REMOVALOf  SKIN  LESION 

1 1421  REMOVAL  C^  SKIN  LESION 

1 1 422  REMOVAL  OF  SKIN  LESION 

1 1423  REMOVALOF  SMN  LESION 

1 1 424  REMOVAL  OF  SKIN  LESION 
1142«  REMOVAL  OF  SWN  LESION 

11440  REMOVAL  OF  SKIN  LESION 

1 1441  REMOVAL  OF  SKIN  LE8K3N 

1 1442  REMOVAL  OF  SKIN  LESION 

1 1443  REMOVAL  OF  SKIN  LESION 

1 1444  REMOVAL  OF  SKIN  LESION 
1 1446  REMOVAL  OF  SKIN  LESION 

1 1450  REMOVAL,  SWEAT  GLAND  LESION 

1 1451  REMOVAL  SWEAT  GLAND  LESION 

1 1462  REMOVAL  SWEAT  GLAND  LESION 

1 1 463  REMOVAL,  SWEAT  GLAND  LESION 

1 1470  REMOVAL.  SWEAT  GLAND  LESION 

1 1471  REMOVAL  SWEAT  GLAND  LESION 

11600  '   REMOVAL  OF  SKIN  LESION 

11601  REMOVAL  OF  SWN  LESION 

1 1 602  REMOVAL  OF  SKIN  LESION 

11603  REMOVAL  OF  SWN  LESION 

1 1604  REMOVM.  OF  SWN  LESION 
1 1606  REMOVAL  OF  SWN  LESION 

1 1620  REMOVAL  OF  SWN  LESION 

1 1621  REMOVALOF  SWN  LESION 

1 1622  REM0V/«.OF  SWN  LESWN 

11623  REMOVAL  OF  SWN  LESION 

11624  REMOVM.OF  SWN  LESION 
1 1626  REMOVAL  OF  SWN  LESION 

1 1640  REMOVAL  OF  SWN  LESK>N 

1 1641  REMOVAL  OF  SWN  LESION 

1 1642  REMOVALOF  SWN  LESION 

1 1643  REMOVAL  OF  SWN  LE8K5N 

11644  REMOVALOF  SWN  LESION 
1 1646  REMOVAL  OF  SWN  LESION 

1 1 900  INJECTION  JNTO  SWN  LESIONS 

1 1901'        ADDED  SON  LESION  INJECTIONS 
1 1850         THERAPY  >0R  CONTOUR  DEFECTS 
11951  THERAPY  FOB  CONTOUR  DEFECTS 

11954  THERAPY  FOB  CONTOUR  DEFECTS 

12001  REPAIR  8UPERFK;iALWOUND(S) 

12002  REPAIR  SUPERFICIAL  WOUND(S) 
12004  REPAIR  SUPERFICIAL  WOUND(S) 
1201 1  REPAIR  SUPERFICIAL  WOUND(S) 


WORK 
RVU 


OVEfMEAO 
RVU 


25.5 

158 

17J 

tSJ 

81 .« 

24.4 

328 

4S.0| 

628 

81.7 

81.8 

27.4 

S7.6 

51.0. 

89.1 

828 

25.5 

80.4 
408 
60.3 
738 
898 

114.7 

1T6.5 

104.4 

122> 

110.4 

148.8ij 
42.4 
45.0 
84.0 
78.7 
858 

1388 
428 
518 
72.7 
87.8 
84.4 

i48.o: 
818: 

88.8' 

86.4 

105.3 

1».7 

141.8 

12.3: 

20.8' 

828 

872 

87.8. 

24.4 

33.2. 

48.89 

S2.C 


MALPfMCnCE 
RVU 


178 
10.2 
148 
88 
188 
185 
26.1 
85.8 
45.2 
82.4 
16.2 
21.2 
268 
40,8 
47.2 
808 
208 
26.2 
82.8 
44.1 
48.1 
588 
65.8 
86.7 
64.1 
111.6 
618 
88.2 
85.4 
43.0 
568 
70,2 
80.6 
1038 
40.9 
548 
708 
79.8 
90.1 
114.4 
53.2 
67.6 
84.2 
96.2 
112.1 
137,2 
78 
13.0 
248 
228 
15.7 
178 
238 
32.4 
20.7 


V 


1/  VslM«  m«y  change  prior  1o  impleiiwntetion.  m  *«c«»«e8«n  pp.  3-5.  Alto.  HCPCS  eodea  showB  i 
v«r«.on  of  HCPCS 


UMI 
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Modal  Fm  Schedute:  InWal  Estiinaln  of  Rslalive  Value  Units  (RVU)  (WM(.  Ov^^ 
and  TotaQ  tar  Harvard  Pfwae  I  Procedures  1/ 


HCPCS     DEScnpnoN 


MODIFIER     WORK 
RVU 


1201S  REPAIR  SUPERFICIAL  <MOUN0(S) 

1S100  BIOPSY  OF  BREAST 

ItlOl  BIOPSY  OF  BREAST 

19120  REMOVAL  OF  BREAST  LESION 

1S140  REMOVAL  OF  BREAST  TISSUE 

19160  REMOVAL  OF  BREAST  TISSUE 

191«2  REMOVE  BREAST  TISSUE,  NODES 

19190  REMOVAL  OF  BREAST 

19192  REMOVAL  OF  BREAST  TISSUE 

19200  EXTENSIVE  BREAST  SURGERY 

19220  EXTENSIVE  BREAST  SURGERY 

19240  EXTENSIVE  BREAST  SURGERY 

20600  INJECTION  OF  SINUS  TRACT 

20601  INJECT  SINUS  TRACT  FOR  X-RAY 
20620  REMOVAL  OF  FOREIGN  BODY 
2062S  REMOVAL  OF  FOREIGN  BODY 
20560  INJECTION  TREATMENT 

20000  DRAINAGE  JOINT/BURSA/CYST 

20005  DRAINAGE  JOINT/BURSA/CYST 

20610  INJECT/DRAIN  JOINT/BURSA 

20615  TREATMENT  OF  BONE  CYST 

21200  RECONSTRUCT  LOWER  JAW  BONE 

21202  RECONSTRUCT  LOWER  JAW  BONE 

21203  RECONSTRUCT  LOWER  JAW  BONE 

21204  RECONSTRUCT  UPPER  JAW  BONE 
21206  RECONSTRUCT  UPPER  JAW  BONE 
21230  RIB  CARTILAGE  GRAFT 

21235  EAR  CARTILAGE  GRAFT 

21242  RECONSTRUCTION  OF  JAW  JOINT 

21310  TREATMENT  OF  NOSE  FRACTURE 

21315  TREATMENT  OF  NOSE  FRACTURE 

21320  TREATMENT  OF  NOSE  FRACTURE 

2132S  REPAIR  OF  NOSE  FRACTURE 

21330  REPAIR  OF  NOSE  FRACTURE 

21336  REPAIR  OF  NOSE  FRACTURE 

21337  REPAIR  NASAL  SEPTAL  FRACTURE 
21 360  REPAIR  CHEEK  BONE  FRACTURE 
21366  REPAIR  CHEEK  BONE  FRACTURE 
21398  REPAIR  EYE  SOCKET  FRACTURE 
21 369  REPAIR  EYE  SOCKET  FRACTURE 
21360  REPAIR  EYE  SOCKET  FRACTURE 
21421  TREAT  MOUTH  ROOF  FRACTURE 
21440  REPAIR.DENTAL  RIDGE  FRACTURE 

21450  TREAT  LOWER  JAW  FRACTURE 

21451  TREAT  LOWER  JAW  FRACTURE 

21454  TREAT  LOWER  JAW  FRACTURE 

21455  REPAIR  LOWER  JAW  FRACTURE 

21461  REPAIR  LOWER  JAW  FRACTURE 

21462  REPAIR  LOWER  JAW  FRACTURE 
21470  REPAIR  LOWER  JAW  FRACTURE 
21490  RESET  DISLOCATED  JAW 

21 495  RESET  DISLOCATED  JAW 

24640  TREAT  ELBOW  DISLOCATKM 

27126  REVISE  HIP  WITH  PROSTHESIS 

271 26  REVISE  HIP  WITH  PROSTHESIS 

27127  REVISE  HIP  WITH  PROSTHESIS 

27130  TOTAL  MP  REPLACEMENT.  SIMPLE 

27131  TOTAL  HIP  REPLACEMENT.  COMPLEX 
271 36  TOTAL  HIP  REPLACEMENT,  REVISK>N 
27170  REPAIR/GRAFT  FBIUR  HEAD/NECK 


OVERHEAD 
RVU 


41.7 

29.1 

34.9 

22.9 

103.2 

94.7 

129.9 

107.5 

205.5 

194.9 

175.6 

137.9 

379.7 

391.3 

251 .0 

:                209.9 

399.5 

224.9 

415.5 

I                421.7 

470.4 

423.5 

416.1 

390.7 

19.7 

10.4 

35.1 

13.0 

49.9 

23.5 

172.3 

71.9 

19.2 

10.9 

29.3 

11.7 

25.9 

13.0 

25.5 

13.9 

29.1 

17.5 

947.2 

375.9 

525.9 

443.2 

635.1 

445.9 

672.2 

994.2 

540.7 

397.5 

279.7 

331.5 

235.3 

195.9 

502.1 

520.2 

25.5 

31.9 

70.0 

91.7 

95.9 

99.1 

174.1 

120.3 

259.2 

199.6 

440.5 

427.1 

111.0 

90.9 

322.5 

211.9 

929.6 

363.5 

431.2 

290.9 

467.1 

315.4 

554.0 

406.5 

275.2 

130.0 

140.6 

133.6 

157.5 

97.7 

2S2.5 

176.9 

357.5 

1B4.2 

265.5 

229.9 

359.9 

330.1 

414.9 

359.5 

944.3 

469.4 

39.5 

30.5 

91.7 

94.1 

17.9 

24.2 

479.4 

739.4 

499.9 

791.9 

593.0 

946.2 

713.0 

1244.1 

924.3 

1218.9 

927.9 

1337.3 

412.1 

909.0 

P«0»M 


MALPRACTICE  | 
RVU 


TOTAL 
RVU 


2.9 

72.7 

4.9 

62.6 

20.4 

206.3 

27.0 

263.3 

41.9 

411.9 

35.0 

'              349.4 

91.9 

931.9 

529 

i              514.5 

56.0 

g              979.3 

106.1 

1              *^3 

105.0 

999.9 

99.5 

909.3 

1.2 

30.3 

IM 

49.7 

8.4 

75.7 

18.7 

257.6 

14 

31.5 

1.4 

39.4 

1.7 

40.5 

1.8 

40.9 

a.8 

49.9 

91.1 

1094.2 

77.9 

1047.0 

95.0 

1195.7 

134.3 

1500.7 

73.7 

1011.9 

SS.9 

999.9 

29.1 

447.0 

99.4 

1111.7 

3.8 

91.2 

9.0 

129.7 

14.9 

199.5 

20.0 

314.4 

32.4 

485.2 

70.7 

939.3 

14.5 

219.3 

34.9 

569.2 

91.4 

953.5 

44.3 

766.3 

47.4 

929.9 

49.3 

1009.9 

22.9 

427.7 

20.2 

294.4 

15.0 

270.2 

29.5 

455.9 

24.0 

565.7 

39.0 
57.1 

534.4 

747.1 

94.5 

835.9 

91.8 

1099.2 

83 

70.9 

9.1 

194.9 

2.3 

44.1 

134.1 

1349.9 

138.0 

1399.4 

171.8 

1991.0 

229.0 

2192.1 

221.0 

2294.2 

242.7 

2407.9 

100.4 

1126.9 

Model  Fee  Schedule:  Initial  Estimaies  of  Relative  Value  Units  (RVU)  (Work,  Overtiead.  Malpractioe 
MKlTotaO  for  Harvard  Ptune  I  Prooedures  1/ 


HCPCS 


27179 

27176 

27177 

27190 

27199 

27200 

27210 

27211 

27214 

27220 

27222 

27225 

27230 

27232 

27234 

27235 

27236 

27239 

27240 

27242 

27244 

27246 

27248 

27250 

27252 

27253 

27256 

28200 

26206 

28220 

28225 

28230 

26232 

28238 

28240 

26250 

28260 

28261 

28262 

26270 

28272 

26280 


26^ 


DESCRIPTION 

F 


MODIFIER 


TREAT  SUPPED  EPIPHYSIS 
TREAT  SUPPED  EPIPHYSIS 
REPAIR  SUPPED  EPIPHYSIS 
TREATMENT  OF  SACRUM  FRACTURE 
TREAT  PELVIS  DISLOCATION 
TREAT  TAIL  BONE  FRACTURE 
TREAT  PELVIS  FRACTURE 
TREAT  PELVIS  FRACTURE 
REPAIR  PELVIS  FRACTURE(S) 
TREAT  HIP  SOCKET  FRACTURE 
TREAT  HIP  SOCKET  FRACTURE 
REPAIR  HIP  SOCKET  FRACTURE 
TREAT  FRACTURE  OF  FEMUR 
TREAT  FRACTURE  OF  FEMUR 
REPAIR  FRACTURE  OF  FEMUR 
REPAIR  OF  FEMUR  FRACTURE 
REPAIR  OF  FEMUR  FRACTURE 
TREATMENT  OF  FEMUR  FRACTURE 
TREATMENT  OF  FEMUR  FRACTURE 
REPAIR  OF  FEMUR  FRACTURE 
REPAIR  OF  FEMUR  FRACTURE 
TREATMENT  OF  FEMUR  FRACTURE 
REPAIR  OF  FEMUR  FRACTURE 
TREAT  HIP  DISLOCATION 
TREAT  HIP  DISLOCATION 
REPAIR  OF  HIP  DISLOCATION 
TREATMENT  OF  HIP  DISLOCATION 
REPAIR  OF  FOOT  TENDON 
REPAIR  OF  FOOT  TENDON 
RELEASE  OF  FOOT  TENDON 
RELEASE  OF  FOOT  TENDON 
INCISION  OF  FOOT  TENDON(S) 
INCISION  OF  TOE  TENDON 
REVISION  OF  FOOT  TENDON 
RELEASE  OF  BIG  TOE 
REVISION  OF  FOOT  FASCIA 
RELEASE  OF  MIDFOOT  JOINT 
REVISION  OF  FOOT  TENDON 
REVISION  OF  FOOT  AND  ANKLE 
RELEASE  OF  FOOT  CONTRACTURE 
RELEASE  OF  TOE  JOINT.  EACH 
FUSION  OF  TOES 
REVISION  OF  HAMMERTOE 
REVISION  OF  HAMMERTOE 
PARTIAL  REMOVAL  OF  FOOT  BONE 
CORRECTK>N  OF  BUNK>N 
CORRECTK>N  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTK^N  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
INCISION  OF  HEEL  BONE 
INCISION  OF  MIDFOOT  BONES 
INCISK3N  OF  METATARSAL 
INCISION  OF  METATARSAL 
INCISION  OF  METATARSALS 
REVISKM  OF  BIG  TOE 
REVISION  OF  TOE 
REMOVAL  OF  SESAMOID  BONE 
REPAIR  OF  METATARSALS 


WORK 
RVU 


OVERHEAD 
RVU 


40.0 
351.2 
394.6 
74.2 
93.4 
81.0 
114.7 
172.9 
422.4 
139.7 
225.1 
999.9 
123.4 
239.0 
724.4 
495.7 
519.3 
209.9 
324.9 
941.0 
019.9 
121.3 
439.9 
127.0 
197.2 
849.4 
146.6 
93.9 
61.6 
92.7 
43.1 
61.0 
34.8) 
136.2 
60.6 
87.8 
114.7 
114.7 
299.3 
47.2 
40.0 
47.9 
92.1 
99.0 
79.4 
129.2 
159.9' 
173.9, 
198.1 ! 
199.0 
149.7, 
143.3 
129.4 
109.3 
101.4 
141.9 
74.9 
79.1 
93.9 
110.7 


P*0*M 


MALPRACTICE 
RVU 


89.4 

557.9 

927.9 
78.8 
44.0 
40.2 

142.8 

213.9 

410.4 

127.7 

197.3 

705.2 

121.5 

279.7 

947.1 

599.2 

929.9 

193.3 

319.4 

445.3 

903.9 

146.6 

409.9 

107.7 

193.9 

499.4 
89.9 

120.9 
93.4 
99.4 
99.9 
86.2 
86.9 

239.9 

99.4 

133.9 

132.8 

207.8 

209.9 

94.2 

80.9 

89.7 

99.9 

122.1 

94.7 

179.9 

292.8 

296.3 1 

271.5} 

812.9, 

230.6 

210.4) 

192.7 

172.9 

159.9 

240.0 

109.7 

93.9 

113.2 

179.0 


TOTAL 
RVU 


8.6 

99.0 
99.7 
lU 
4.7 
9.9 
24.9 
86.7 
78.4 
22.4 
33.4 

120.6 
18.9 
60.2 

116.4 

108.6 

114.4 
25.3 
57.3 
80.7 

109.9 
29.3 
74.4 
19.3„ 
27.7 
94.9 
10.3 
21.2 
14.9 
17.8 
U2 

iai 

•J 

48.0 
12.8 
23.8 
22.7 
87.8 
87.0 
11.81 
9.2 
9.9 
17.9 
22.2 
17.8 
81.8|| 
45.9 
61.9 
47.9 
89.9 
42.0 
89.9 
84.9 
81.3|| 
89.4" 
43.0 
19.7 
17.2 
8a9 
81.8 


88J 

1006.8 
1021.2 
159.9 
112.1 
99.0 
291.9 
424.9 
906.2 
299.9 
445.9 
1994.4 
263.8 
967.9 
1497.9 
1203.9 
1259.9 
394.4 
997.9 
1097.0 
1229.3 
294.2 
920.9 
293.0 
339.4 
900.3 
213.9 
239.9 
199.9 
189.9 
114.1 
117.3 
77.2 
419.7 
142.9 
245.2 
299.9 
399.9 
902.1 
122.9 
100.0 
117.1 
199.9 
233.3 
190.4 
332.4 
4S4J 
811.7 
802.2 
857.8 
422.8 
898.8 
983.9 
812.8 
288.7 
428.1 
202.9 
199.9 
217.4 
818.2 


BEST  COPY  AVAILABLF 
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IKxM  F08  SchMMK 


md  TolaO  for  Harvard  Pfiaw  I 


IMl»<FMf>  (Moffc.  Oveftwait, 
V 


HCPCS      DESCMPTIOM 


8M1S  SHOULOatARTHROaCOnr 

awit       SHOuLoaiAirrHRoscorY/sunGERv 

SHOULOERMrTHROaCOPy/SUPIOERnr 
aMOUUCII  iWTHHOSCOrY/SURQEHy 
SHOULOOIilRTHROaCOPV/SUnOERr 
MUEEAmMROSCOPV 
29671  KNEEARRMnOSCOPVWMUNAGE 

aM72  KNEEAMMROSCOPV/MFECTION 

2M74  KNEEARmnOSCOPV/SUNQERy 

29975  KNEE  AmNnOSCOPV/SUAOERr 

2997S  mEEAPrmnOSCOPVlfSUAOERY 

29977  KNEE  AfllMROSCOPV/tUIIQERY 

29979  KNEE  AfirNROSCOPV/SUftOERY 

KNEE  AimmOSCOPVMUflOERY 
KNEE  AfflNNOSCOPV/SOflBERr 
29997  mEEAfmffDSCOPVnumERY 

ANKLE  Aimnoscopy/suROERr 

ANKLE  AiWIOSCOPWaUWGERy 
ANKLE  MnmOSCOPV/SUnQERY 

ANKLE  AirmnoscopviatMOEfnr 

RECONBIMJCnON  OF  NOSE 
20410  RECONSmuCTION  OF  NOGE 

20420         RECONflOmCTIONCFNOSE 
20420  REVI8IO«OFNOSE 

20600  RE8ECTKM  Of  NASAL  SEPTUM 

20820  REPAtROrilASALS9TUM 

20660  RELEASE  OF  NASAL  ADHESIONS 

REPAIR  UPPER  MM  FWTULA 
REPAIR  MOUTH/NOSE  fHTlAA 
RECONSfinUCTION  VMBRNOSE 
REPAiRNAOAL  SEPTUM  DEFECT 

21000  IRRMAIKM  MAXttlAMy  SMUS 

21001  MVOATOMMAXILLAinrSINUS 

21002  iRRKU110IISPHB40O«NUS 
21090  EXPLORAnON  MAXILUyM  SINUS 
SlOei  EXPLOMinOMMA»LiARr  SINUS 
21090  EXPLOIMJION  MAXtLLART  SINUS 
21031  EXPtOAKnONMAXILiARrSiraJS 
31032          EXPLORE  SMUS.REMOVE  POLYPS 

21089  EXPLORE  SMUS.REMOVE  POLYPS 
31060  EXPLOMOKM  SPHENON>  SINUS 
31070  EXPLORATION  Of  fRONTAL  SINUS 
3107S  EXPLORKIKM  Of  FRONTAL  SmUS 

21090  EXPLORATON  Of  SINUSES 
21300  RBMOMM.  OF  LARYNX  1£SK)N 
31300  RBIOVML  OF  LARYNX 
31366  RBMOVNLOF  LARYNX 

31369  PARTIAL  REMOVAL  OF  LARYNX 

31370  PARTIAL  REMOVAL  OF  LARYNX 
31400  REVISKM  OF  LARYNX 
31500  MSERTKM  OF  WmOPTE  AIRWAY 
31506  OtAONOSICLARYNOOSOOPY 

31 510  LARVNQ0600PY  WITH  M0P8Y 

31511  REMOVE  FOREION  BODY.  LARYNX 

31512  REMOVAL  OF  LARYNX  iEBKM 
31515  LARYN00800PY  FORASFIRATION 
21820  OtAQNOanCLARYNOOaOOPY 
21528  OiAQNOanCLARYNOOaOOPY 
21829  0IA0NOS1ICLARYNOO60OPY 
21827  LARYNOOaOOPYfORTREATMENT 


IMORH 
RVU 


99.9 


299.1 
212.7 
91.8 
1222 
193>« 


1997 

212.1 

187.1 

222.4 

222.4 

203.4 

206.7 

1154) 

199J 

199c9 

118j0 

290i1 

838J5 

294J 

129.1 

262.8 

223J) 

3«J 

60.0 

96.0 

277.0 

.190.1 

11.2 

14.9 

14.8 

98.8 

98.2 

197J9 

292.7 

218.1 

298.2 

199.8 

148.9 

214.6 

427.5 

258.3 

604.0 

822.8 

846.3 

386.8 

138je 

81.9 

12^ 

82.7 


OWEiMBkO 
RVU 


152.7 
49.1 
89.2 
99.1 

119.3 
70i> 


MALPRACTICE  | 
RVU 


TOTAL 
RVU 


138.9 

316.9 

292.3 

378.6 

478.1 

141J 

259.8 

286.0 

360.8 

316.0 

484.4 

419.6 

829.7 

819.3 

478.2 

362.2 

160.6 

391.9 

362.4 

260.4 

244.9 

448.2 

549.5 

72.4 

214.4 

290.5 

18.3 

192.9 

82.4 

314.3 

194.4 

14.4 

20.2 

1Z2 

7iM 

106.0 

304.7 

448.6 

312.9 

407.8 

163.7 

129.1 

262.2 

660.5 

348.3 

680.8 

981.4 

990.4 

922.9 

363.4 

38.2 

13.5 

27.7 

23.1 

J11.7 

37.5 

68.7 

81.9 

107.3 

100.1 


283.4 
583.0 
83&8 
849l2 

7Z3jft 
249kO 
4362 
4604 
811.3 
572.8 
748.4 
682.8 
847.7 
635.8 
788.1 
833.8 
81 5J 
666.0 
817.3 
430i8 
842.4 
99&J9 
1038.4 
222.8 
811.6 
5500 
50J 
805.0 
188.8 
648.1 
408.3 
27.8 
38.2 
28.5 

isa4 

218.5 

568.1 

806j8 

5793 

781.1 

377.7 

294.4 

843.2 

11974 

866.2 

14124 

1971.7 

2003.2 

11234 

5804 

1004 

27.8 

88.0 

80.8 

263.8 

82.8 

1304 

1404 

2434 

18514 


UMI 
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Model  Fea  Schadula: 


HCPCa       DESCRIPtlON 


31528 

81830 

31831 

31535 

31536 

31540 

31541 

31561 

31570 

31571 

31575 

31576 

31578 

31600 

31601 

31603 

31605 

31610 

31612 

31613 

31614 

31615 

31620 

31621 

31625 

31626 

31627 

31628 

31630 

31635 

31640 

31645 

31646 

31650 

31656 

32000 

32005 

32020 

32035 

32036 

32005 

32100 

32110 

32120 

32140 

32141 

32150 

32160 

32220 

32310 

32320 

32400 

32402 

32440 

32480 

32485 

32490 

32500 

32520 

33010 


Initial  EstimaM  Of  Ralaiiva  Vahia  UrM8  (RVU)  (IMork.  Ovartwad. 
«Ki  Total)  tor  Harvard  Phaoa  I  Prooadum  1/ 


MODIFIER 


LARYNQ08COPY  AND  DILATATION 
OPERATIVE  LARYNOOSCOPY 
OPERATIVE  LARYNOOSCOPY 
OPERATIVE  LARYNOOSCOPY 

operative  larynooscopy 
operative  larynooscopy 
operative  larynooscopy 
operative  laryngoscopy 
larynooscopy  with  injection 
larynooscopy  with  injection 
nserscopic  larynooscopy 
fibersoopk;  larynooscopy 
fiber800pic  larynooscopy 
incision  of  windpipe 
incision  of  windpipe 
incision  of  windpipe 
incision  of  neck  cartilages 
incision  of  windpipe 
puncture/clear  windpipe 
repair  windpipe  opening 
repair  windpipe  opening 
visuau2ati0n  of  windpipe 
bronchoscopy 
bronchoscopy 
bronchoscopy  with  biopsy 
bronchoscopy  with  biopsy 

BRONCHOSCOPY  WITH  BIOPSY 
BRONCHOSCOPY  WITH  BIOPSY 
BRONCHOSCOPY  WITH  REPAIR 
REMOVE  fOREIQN  BODY.  AIRWAY 
BRONCHOSCOPY  8  REMOVE  LESION 
BRONCHOSCOPY.  CLEAR  AIRWAYS 
BRONCHOSCOPY.RECLEAR  AIRWAYS 
BRONCHOSCOPY.  DRAINAGE 
BflONCHOSCOPY.INJECT  f OR  XRAY 
DRAINAOE  Of  CHEST 
TREAT  LUNG  UNING  CHEMICALLY 
TREATMENT  OF  COLLAPSED  LUNG 
EXPLORATION  OF  CHEST 
EXPLORATION  OF  CHEST 
BIOPSY  THROUGH  CHEST  WALL 
EXPLORATION/BIOPSY  OF  CHEST 
EXPLOREmEPAIR  CHEST 
RE-EXPLDRATION  Of  CHEST 
REMOVAL  Of  LUNG  LESION(S) 
REMOVE/TREAT  LUNG  LESIONS 
REMOVAL  OF  LUNG  LESION  (S) 
OPEN  CHEST  HEART  MASSAGE 
RELEASE  OF  LUNG 
REMOVAL  OF  CHEST  UNING 
FREE/REMOVE  CHEST  UNING 
NEEDLE  BIOPSY  CHEST  UNING 
OPEN  BIOPSY  CHEST  UNING 
REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
REMOVE  LUNG  8  REVISE  CHEST 
DRAINAOE  OF  HEART  SAC 


WORK 
RVU 


OVERHEAD 
RVU 


75.1 
1304 
1794 
136.2 
1704 
184.7 
200.4 
2484 
1754 
1814 
45.3 
1164 
2164 
1054 
1254 
117.1 
1024 
161.7 
29.3 
674 
1504 
103.5 
129.1 
1274 
142.7 
1604 
146.7 
1654 
1954 
1784 
256.5 
129.1 
1084 
148.1 
1124 
974 
674 
1084 
2974 
3024  i 


MALPRACTICE 
RVU 


92.1 
1204 
1924 
1274 
1784 
1824 
228.1 
346.1 
1784 
1964 
49.4 
103.1 
1524 
1314 
1384 
1364 
1184 
2114 
284 
75.7 
1864 
514 
82.8 
1054 
123.7 
1284 
1204 
1624 
1114 
1374 
1404 
1034 
77.4 
60.5 
86.1 
26.8 
354 
754 
1994 
1994 
2454 
3364 
313.7 
2764 
3904 
403.4 
2344 
2604 
446.7 
338.1 
535.3 
44.9 
198.4 
6274 
579.2 
6184 
6504 
4304 
629.0 
46.4 


TOTAL 
RVU 


184 
18.4 
274 
214 
28.4 
304 
87.41 
874' 
294 
32.6 
8.1 
174 
264 
30.2 
274 
30.9 
234 
434 
441 
144 
844 
8.7 
184 
184 
214 
19.7 
214 
184 
214 
28.8 
33.4 
16.7 
13.4 
7.4 
174 
8.5 
84 
19.4 
57.7 
50.5 
96.7 
994 
994 
844 
1154 
1184 
56.9 
62.4 
135.1 
102.3 
1624 
84 
58.0 
1864 
174.4 
1904 
1964 
129.7 
1884 
74 


1704 
2784 
8684 
284.4 
375.4 
897.7 
4714 
662.8 
3634 
420.7 
1024 
237.7 
3054 
2674 
2914 
2684 
243.8 
4184 
824 
1874 
3814 
163.4 
230.8 
2484 
2874 
8004 
2914 
3464 
326.0 
348.0 
4294 
249.4 
198.7 
2164 
228.5 
128.1 
111.4 
203.3 
554.4 
562.0 
6174 
006.9 
9554 
786.5 
11374 
11004 
742.8 
7144 
1283.1 
8604 
13604 
864 
5164 
15404 
14254 
16084 
16234 
10684 
15784 
1924 
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IkNMF 

M  Schedute:  MIW  Eatimales  or  Relalive  Vakje  Units  CRVU)  (Wbrf^ 

and  Total)  for  Harvard  Phase  r  Procedures  t/ 

HCPC8 

DESCmPTION 

1 
MODIFIER    WORK 

OVERHEAD 

MALPRACTICE 

TOTAL 

RVU 

RVU 

RVU 

RVU 

83011 

REPEAT  DMMAOE  Of  HEART  SAC 

106.6 

334 

6.0 

148.0 

83015 

INCISION  OF  HEART  8MC 

355.1 

123.1 

33.0 

512.1 

S3206 

MSERTION  or  HEART  PACEMAKER     - 

185.6 

379.2 

101.4 

666.2 

33207 

INSERTION  OF  HEART  PACEMAKER 

^ 

184.0 

396.7 

107.8 

700.3 

33208 

INSERTION  OF  HEART  PACEMAKER 

245.8 

490.2 

132.9 

869.0 

33210 

INSERTION  OF  HEART  ELECTRODE 

54J) 

136.9 

16.3 

807.2 

33212 

INSERTKM  OF  PULSE  OBiERATOR 

111.6 

205.5 

88.0 

375.1 

33218 

REVISKMMAPLANTED  ELECTRODE      . 

102.0 

191.1 

47.3 

34a4 

33218 

REPAIR  nCSMAKER  ELECTRODES 

88.0 

151.7 

42.2 

282.9 

33218 

REPAIR  OF  PACEMAKER 

104.4 

209.6 

584 

372.4 

REMOVAL  OF  PACEMAKER 

84.2 

1236 

35.7 

243.5 

33405 

REPLACafKNT  OF  AORTIC  VALVE 

888.2 

633.6 

297.0 

2119.8 

33510 

CORONMVr  ARTERY  BVPASS 

682.8 

907.6 

287.6 

1878.0 
2433.2 

2679.0 
2674.4 

33511 

CORONMnr  ARTERIES  BYPASS 

e3^4 

1215.5 

385.3 

33512 

CORONAfW  ARTERIES  BYPASS 

888.5 

1352.1 

428.4 

33513 

CORONAHT  ARTERIES  BYPASS 

8734 

1443.1 

457.7 

33514 

CORONARV  ARTERIES  BYPASS 

1007.4 

1495.5 

476.5 

2979.4 

33841 

REPAIR  HEART  SEPTUM  DEFECT 

704.2 

652.4 

189.2 

1545.8 

33681 

REPAIR  HEART  SEPTUM  DEFECT 

775.1 

665.3 

209.6 

1650.0 

33882 

REPAIR  HEART  SEPTUM  DEFECT 

850.5 

746.3 

237.9 

1836.7 

35001 

REPAIR  DffECT  OF  ARTERY 

S66J 

535.5 

149.4 

1291.8 

35011 

REPAIR  DEFECT  OF  ARTERY 

504.5 

468.5 

125.1 

1088.1 

35081 

REPAIR  VEPtCr  OF  ARTERY 

803.2 

831.4 

233.0 

1867.8 

35062 

REPAIR  ARIBTY  RUPTURE.  AORTA 

878.6 

970.0 

267.9 

2116.5 

35081 

REPAIR  DEFECT  OF  /«TERY 

812.7 

676.8 

242.1 

2031.6 

35002 

REPAIR  ARIBTY  RUPIURE.  BELLY 

868.2 

878.3 

271.2 

2217.7 

35102 

REPAIR  O^eCT  OF  ARTERY 

874.1 

860.5 

238.0 

1972.6 

35103 

REPAIR  ARTB^  RUPTURE.  GROIN 

835.9 

1035.3 

278.1 

2249.3 

35121 

REPAIR  DffGCT  OF  MVTERY 

685J 

611.5 

166.0 

1469.3 

36131 

REPAIR  OffECT  OF  MITBtY 

655i> 

489.7 

136.9 

1281.6 

36141 

REPAIR  DfiFECT  OF  ARTERY 

S60J 

509.2 

142.9 

1212.7 

35142 

REPAIRARTERY  RUPIURE.  THIQH 

617J 

594.8 

165.9 

1378.0 

35151 

REPAIR  tenCT  OF  MITERY 

608.0 

538.4 

149.0 

1295.4 

35161 

REPAIR  O^ECT  OF  ARTERY 

423j0 

438.7 

118.4 

981.1 

35301 

RECHANNEUNO  OF  ARTERY 

458.3 

594.9 

169.5 

1218.7 

35311 

RECHANNEUNO  OF  ARTERY 

631.2 

650.8 

185.7 

1467.7 

35321 

RECHANNEUNO  OF  ARTERY 

370.2 

431.8 

112.9 

814.9 

35331 

RECHANNEUNO  OF  ARTERY 

527.1 

433.9 

124.0 

1089.0 

35341 

RECHAIMBJNQ  OF  ARTERY 

502.7 

493.3 

137.8 

1133.8 

36351. 

RECHANNEUNO  OF  ARTERY 

442.6 

507.6 

130.8 

1089.0 

35361 

RECHANNEUNO  OF  ARTERY 

528.8 

602.6 

168.1 

1300.5 

35371 

RECHANNQMO  OF  ARTERY 

377.6 

396.9 

110.6 

885.3 

35381 

RECHANNEUNO  OF  ARTERY 

435.4 

453.6 

125.0 

1014.0 

30400 

VISUALIZATION  OF  MEDIASTINUM 

201.2 

159.2 

40.3 

408.7 

42145 

REPAIR.PAUTE.PHARYNXAJVULA 

247.7 

425.9 

71.5 

745.1 

42400 

BK>PSY  OF  tAUVARV  QLAND 

38.1 

23.5 

4.3 

65.9 

42405 

BIOPSY  OF  tAUVARV  OlANO 

70.6 

48.3 

0.9 

127.8 

42406 

EXCISION  OF  SAUVARir  CYST 

toao 

83.9 

14.7 

180.4 

42408 

DRAINAOE  OF  SAUVARV  CVST 

106.2 

80.5 

13.4 

200.1 

42410 

EXCISE  PAROTID  OLANDA^SION 

281.6 

188.2 

38.5 

910.5 

42415 

EXCISE  PAROTID  OLAND/LESION 

489.3 

430.6 

80.9 

1010.8 

42420 

EXCISE  PAROTID  GLANWLESKM 

806.5 

496.0 

80.6 

1189.1 

42425 

EXaSE  PAROnO  OLAND<LESION 

581.7 

372.7 

68.5 

1030.9 

42426 

EXCISE  PMIOTIDOLANDAfSION          1 

818.9 

746.2 

142J 

1809.0 

42440 

EXCtSIONaueMAXILtARY  GLAND 

3t&6 

267.4 

4ej 

631.8 

42450 

EXCISION  SUeUNGUM.  04AND 

19&2 

108.7 

20.1 

325.0 

42800 

BIOPSY  OF  THROAT 

2S.6 

22.2 

a.7 

82.9 

42002 

BIOPSY  OF  THROAT 

3L4 

36.0 

•L4 

82.8 

42804 

BK)PSY  OF  UPPER  N06E/THR0AT 

4a6 

82.4 

&4 

78.4 

42806 

BK>P8Y  OF  UPPER  NOSE/THROAT 

50.2 

4a5 

B.7 

97.4 

UMI 
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Model  Fee 


HCPCS      DEBCRir 


of  FMattve  VMee  UhRs  (RM^  (VWork.  OvaifieadL 
and  TotaO  for  Harvard  Phaae  I  Ppocedupee  1/ 


iPTIOfI 


MODIFIER 


42606  exaSE  PHARYNX  LEBKM 

42809  REMOVE  PHARYNX  FORBON  BODY 

42610  EXCISION  OF  NECK  CVST 

42619  EXCISON  OF  NECK  CYST 

42820  REMOVE  TONSILS  AND  ADENOIDS 

42621  REMOVE  TONSILS  AND  ADENOIDS 

42629  REMOVAL  OF  TONSILS 

42826  REMOVAL  OF  TONSILS 

42830  REMOVAL  OF  ADENOIDS 

42631  REMOVAL  OF  ADENOIDS 

42835  REMOVAL  OF  ADENOIDS 

42836  REMOVAL  OF  ADENOIOS 

42842  EXTENSIVE  SURGERY  OF  THROAT 

42860  EXCISON  OF  TONSIL  TAGS 

42870  EXCISON  OF  UNGUAL  TONSIL 

42860  EXCISE  NOSE/THROAT  LESION 

42890  PARTIAL  REMOVAL  OF  PHARYNX 

431 1 0  PARTIAL  RBKOVAL  OF  ESOPHAGUS 

43120  REMOVE  ESOPHAGUS  4  STOMACH 

431 30  REMOVAL  OF  ESOPHAGUS  POUCH 

44100  BIOPSY  OF  BOWEL 

441 10  EXCISION  OF  BOWEL  LE5ION(S) 

441 1 1  EXCISKJN  OF  BOWB.  LESK>N(S) 
44120  REMOVAL  OF  SMAU  INTESTINE 
441 25  REMOVAL  OF  SMALL  INTESTINE 
44130  BOWEL  TO  BOWEL  FUSION 

441 40  PARTIAL  REMOVAL  OF  COLON 

44141  PARTIAL  RBMOVAL  OF  COLON 

44143  PARTIAL  REMOVAL  OF  COLON 

44144  PARTIAL  REMOVAL  OF  COLON 

44145  PARTIAL  REMOVAL  OF  COLON 

441 46  PARTIAL  REMOVAL  OF  COLON 
441 50  REMOVAL  OF  COLON 
44155  REMOVAL  OF  COLON      - 
44160  REMOVAL  OF  COLON 

44950  APPENDECTOMY 

44955  APPENDECTOMY 

44960  APPENDECTOMY 

45300  PROCTOSIGMOIDOSCOPY 

4530»  PROCTOStOMOIDOSCOPY 

45303  PROCTOSIGMOIDOSCOPY 

45305  PROCTOSIGMOIDOSCOPY;  BIOPSY 

45310  PROCTOStOMOIDOSCOPY 

45315  PROCTOSIGMOIDOSCOPY 

45317  PROCTOSIGMOIDOSCOPY 

45321  PROCTOSIGMOIDOSCOPY 

45330  SIGMOIDOSCOPY 

45331  SIGMOIDOSCOPY  AND  BIOPSY 

45333  SIGMOIDOSCOPY  &  POLYPECTOMY 

45334  SIGMOIDOSCOPY  FOR  BLEEDING 
45336  SIGMOIDOSCOPY.LESION  REMOVAL 
45355  SURGICAL  COLONOSCOPY 

45360  DIAGNOSTK;  COLONOSCOPY 

45365  DIAONOSnC  COLONOSCOPY 

45367  DIAGNOSnC  COLONOSCOPY 

45368  DIAGNOSTIC  COLONOSCOPY 

45369  DIAGNOSTK:  COLONOSCOPY 

45370  DIAGNOSTK;  COLONOSCOPY 
45372  DIAGNOSTIC  COLONOSCOPY 
45378          DIAONOfpC  COLONOSCOPY 


WORK 
RVU 


74.2 
21.1 
116.2 
224.8 
111.3 
122.2 
110.1 
124.3 
83.6 
83.5 
88.1 
88.7 
149.7 
64.6 
108.0 
121.9 
319.2 
972.7 
1040.9 
910.2 
94.0 
S19.6 
411.8 
443.5 
503.3 
413.7 
492.1 
523.5 
568.7 
541.6 
585.9 
639.9 
826.7 
700.9 
919.9 
197.4 
90.9 
229.6 
32.1 
88.1 
43.1 
82.8 
82.1 
•4.4 
87.9 
120.1 
68.1 
89.6 
130.9 
184.7 
208.1 
28.8 
48.8 
78.4 
121.8 
131.2 
124.0 
122.9 
88.7 
106.3 


P«9»B-7 


RVU 


MALPRACTICE 
RVU 


76.1 
28.1 
106.S 
276.3 
104.4 
121.2 
88.1 
118.9 
56.4 
68.2 
66.4 
59.7 
212.6 
54.1 
75.7 
141.2 
267.5 
682.4 
733.9 
350.4 
41 .8 
263.4 
341.9 
376.0 
402.0 
322.9 
468.9 
486.4 
486.8 
503.« 
969.0 
642.3 
626.9 
679.9 
924.9 
202.0 
86.7 
263.8 
17.6 
19.9 
20.2 
28.8 
37.8 
40.3 
43.1 
80.4 
94.1 
80.6 
144.0 
109.8 
108.0 
34.2 
71.4 
111.9 
156.7 
168.0 
173.5 
170.8 
147.0 
172.7 


TOTAL 

RVU 


183.2 
94.3 
249.7 
853A 
232.3 
863LS 

iet.s 

2eL8 

190J 
174.0 
14a8 
16SJ 


t27j8 
tS&l 
287.0 
655.7 
1880J 
1877.1 
889.9 

1a^o 

846.1 

838.9 

•19L7 

10074 

etsA 

1080.7 
11464 
11894 
1173.7 
12964 
14494 
1418.4 
1940.7 
1178.7 
44ai 

i9e.2 

980.1 
82.1 
804 


974 
12&1 
144.1 
1392 
1814 
129.4 
186.4 
296.4 
304.4 
882.7 

•7.0 
1284 
204.4 
SIM 
SI  9.4 
3294 
3234 
279l7 
80S.3 
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ModelF 

ee  Schedule:  Mliil  Eslimain  Of  Retalive  VMue  Units  (RVU)  (Work.  Oveftwa^ 

and  ToiaQ  tar  Hwvard  Phase  1  Procedures  1/ 

Hcrcs 

OEscnpnoN 

MODinER 

WORK 

OVERHEAD 

MALPfMCnCE 

TOTAL 

RVU 

RVU 

RVU 

RVU 

45379 

COLONOSCOPY 

130.0 

184.3 

22.9 

337.2 

^gg^) 

COLONOSCOPY  AND  BIOPSY 

120.1 

192.1 

24.2 

336.4 

45382 

CO«  ONOSCOPY.CONTROL  BLEEDINO 

142.7 

234.0 

22.8 

399.3 

453S3 

COLONOSCOPY.  LESION  REMOVAL 

147.2 

205.4 

30.2 

362.8 

45395 

COLONOSCOPY.  LESION  REMOVAL 

156.3 

265.5 

34.5 

456.3 

46000 

MaSION  OF  ANAL  R8TULA 

99.0 

52.8 

10.1 

161.9 

46040 

MaSION  OF  RECTAL  ABSCESS 

90.2 

58.8 

13.8 

162.8 

46045 

INCISION  OF  RECTAL  ABSCESS 

108.2 

68.4 

18.3 

188.9 

400^ 

INCISION  OF  ANAL  ABSCESS 

37.0 

23.1 

5.0 

65.1 

46060 

INOSION  OF  RECTAL  ABSCESS 

241.4 

181.5 

45.0 

467.9 

46060 

INCISION  OF  ANAL  SPHINCTER 

108.0 

80.5 

15.2: 

183.7 

46063 

MaSE  EXTERNAL  HEMORRHOtO 

23.9 

19.1 

3.0 

48.0 

47600 

REMOVAL  OF  OALLBLAOOER 

299.0 

306.8 

78.0 

685.6 

47605 

REMOVAL  OF  OALLBLADDER 

319.2 

384.0 

92.7 

775.9 

47610 

RSUIOVAL  OF  OALLBLAOOER 

360.2 

409.0 

104.1 

893.3 

47620 

REMOVAL  OF  OALLBLAOOER 

442.3 

513.3 

131.0 

1086.6 

47830 

REMOVE  BILE  OUCT  STONE 

169.9 

114.7 

18.4 

303.0 

47700 

EXPLORATION  OF  BILE  DUCTS 

300.8 

284.7 

86.0 

631.5 

49500 

REPAIR  INOUINAL  HERNIA 

147.2 

202.6 

48.6 

396.4 

49505 

REPAIR  INOUINAL  HERNIA 

143.6 

210.2 

52.4 

408.2 

49610 

REPAIR  HERNIA.  REMOVE  TESTIS 

158.1 

239.2 

56.7 

454.0 

40515 

REPAIR  INOUINAL  HERNIA 

157.5 

233.8 

54.1 

4454 

49520 

REREPAIR  INOUINAL  HERNIA 

183.5 

243.4 

61.3 

468.2 

49525 

REPAIR  INOUINAL  HERNIA 

188.1 

245.8 

61.7 

475.4 

49530 

REPAIR  INCARCERATED  HERNIA 

186.8 

232.6 

58.6 

458.0 

49535 

REPAIR  STRANOULATED  HERT^IA 

174.7 

220.8 

55.6 

451.1 

49540 

REPAIR  LUMBAR  HERNIA 

157.2 

239.8 

58.5 

455.5 

49550 

REPAlA  FEMORAL  HERNIA 

149.7 

199.4 

50.7 

390.8 

49552 

REPAIR  FEMORAL  HERNIA 

173.5 

205.2 

52.4 

431.1 

49655 

REPAIR  FEMORAL  HERNIA 

187.2 

229.5 

57.8 

454.3 

49580 

REPAIR  ABDOMINAL  HERNIA 

175.9 

247.8 

82.7 

468.2 

48665 

REREPAIR  ABDOMINAL  HERNIA 

197.8 

284.1 

72.1 

553.8 

49570 

REPAIR  EPIOASTRIC  HERNIA 

115.3 

158.2 

39.7 

313.2 

49575 

REPAIR  EPIOASTRK:  HERNIA 

155.7 

203.0 

51.8 

410.3 

49560 

REPAIR  UMBILICAL  HERNIA 

119.5 

184.8 

41.1 

325.4 

49581 

REPAIR  UMBILICAL  HERNIA 

134.0 

174.1 

43.8 

351.9 

49590 

REPAIR  ABDOMINAL  HERNIA 

1494 

215.8 

54.7 

419.7 

50010 

EXPLORATION  OF  MONEY 

406.1 

304.5 

47.8 

758.2 

50020 

DRAINAOE  OF  iODNEY  ABSCESS 

270.0 

217.3 

36.7 

524.0, 

50040 

DRAINAOE  OF  KIDNEY 

324.0 

241.8 

30.7 

598.3 

50086 

REMOVAL  OF  MONEY  STONE 

602.2 

474.2 

83.7 

1140.1 

50075 

REMOVAL  OF  MONEY  STONE 

721.7 

815.4 

85.8 

1422.9 

50060 

REMOVAL  OF  MONEY  STONE 

562.4 

437.3 

59.2 

1058.9 

50061 

REMOVAL  OF  MONEY  STONE 

591.7 

516.2 

71.0 

1180.9 

50130 

REMOVAL  OF  MONEY  STONE 

474.0 

441.2 

59.8 

975.0 

50135 

EXPLORATION  OF  MONEY 

608.3 

595.8 

83.4 

1287.5 

50590 

FRAGMENTING  OF  MONEY  STONE 

360.5 

405.5 

58.1 

642.1 

51500 

REMOVAL  OF  BLADDER  CYST 

274.0 

228.3 

42.0 

542.3 

51520 

REMOVAL  OF  BLADDER  LESION 

319.2 

281.5 

44.0 

644.7 

51525 

REMOVAL  OF  BLADDER  LESION 

;       *74.9 

1         379.0 

350.0 

49.8 

874.7 

51530 

REMOVAL  OF  BLADDER  LRStON 

314.9 

48.5 

742.4 

51550 

PARTIAL  REMOVAL  OF  BLADDER 

)         459.2 

372.8 

58.4 

690.4 

51555 

PARTIAL  REMOVAL  OF  BLADDER 

535.8 

443.5 

68.2 

1045.3 

51565 

REVISE  BLADDER  ft  URETER(S) 

6924 

533.3 

77.7 

1303.4 

51570 

REMOVAL  OF  BLADDER 

703.0 

540.7 

78.2 

1321.9 

51575 

REMOVAL  OF  BLADDER  &  NODES 

842.4 

749.9 

107.5 

1699.8 

51590 

REMOVE  BLADDER:  REVISE  TRACT 

1017.1 

915.9 

136.4 

2069.4 

51595 

REMOVE  BLADDER:  REVISE  TRACT 

1123.0- 

1235.7 

176.6 

2535.3 

51597 

REMOVAL  OF  PELVIC  STRUCTURES 

1050.9 

1065.8 

196.3 

2313.0 

8*725 

SIMPLE  CYSTOMETROORAM 

45.8 

22.8 

3.2 

71.8 

UMI 
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Model  Feel 


«kS  ToiaO  for  Harvard  Phaae  I  PreeadHMe  V 


HCPCa      DESCRIPtMMI 


MOOIFIEn 


51726  COMPLBtCTSTOMETROeRAM 

51736  URINE  FlCMP  MEASURBMENT 

51741  ELECTHO*B0FLOWMETRY.  FIRST 

51 772  URETHRI^  PRESSURE  PROFILE 

51765  ANAUURMARY  MUSCLE  STUDY 

51795  URINE  VOIINNO  PRESSURE  STUDY 

51 797  INTRAABDOMINAL  PRKSURE  TEST 

52000  CYSTOSCOPY 

52005  CYSTOSCOPY  ft  URETER  CATHETER 

52007  CYST0800PY  AND  BK>P5Y 

5201 0  CYSTOSCOPY  ft  DUCT  CATHETER 

52204  CYSTOSCOPY 

52214  CYSTOSCOPY  AND  TREATMENT 

52224  CYSTOSCOPY  AND  TREATMENT 

52234  CYSTOSCOPY  AND  TREATMENT 

52235  CYSTOSCOPY  AND  TREATMENT 
52240  CYSTOSCOPY  AND  TREATMENT 
52250  CYSTOSCOPY  ft  RADIOTRACER 

52260  CYSTOSCOPY  ft  TREATMENT 
52285  CYSTOSCOPY  ft  TREATMENT 
52270  CYSTOSCOPY  ft  REVISE  URETHRA 
52275  CYSTOSCOPY  ft  REV»E  URETHRA 
52278  OPTICAL  MfTERNAL  URETHROTOMY 

52261  CYSTOSCOPY  AND  TREATMENT 
52263  CYSTOSCOPY  AND  TREATMENT 
52285  CYSTOSCOPY  AND  TREATMENT 
52290  CYSTOSCOPT  AND  TREATMENT 
52300  CYSTOSCOPY  AND  TREATMENT 
52305  CYSTOSCOPY  AND  TREATMENT 
52310  CYSTOSCOPY  AND  TREATMENT 
5231 5  CYSTOeOOPT  AND  TREATMENT 
52317  REMOVE  BtADDER  STONE 

5231 9  REMOVE  BLADDER  STDHC 

52320  CYSTOSCOPY  AND  TREATMENT 
52325  CYSTOSCOPY.  STONE  REMOVAL 
52330  CYSTOSCOPY  AND  TREXTMB4T 
52332  CYSTOSCOPY  AND  TREATMENT 

52334  CREATE  mSSAOE  TO  MONEY 

52335  ENDOSCOPY  OF  URtNARY  TRACT 

52336  CYSTOSCOPY.  STONE  REMOVAL 

52337  CYSTOSCOPY.  STONE  REMOVAL 

52338  CYSTOSCOPY  AND  TREATMENT 
52340  CYSTOSCOPY  AND  TREATMENT 
52500  REVISION  OF  BLADDER  NECK 
52601  PROSTATECTOMY  (TURI 
52606  CONTROL  POSTOP  BLEBJmO 
52812  PROSTATECTOMY.  FIRST  STAGE 
52614  PROSTATECTOMY.  SECOND  STAGE 
52620  REMOVE  RESIDUAL  PROSTATE 
52630  REMOVE  PROSTATE  REOROWTH 
52640  REUEVEBUIODER  CONTRACTURE 
52650  PROSTATECTOMY 

54300  REVISiOMOF  PENIS 

54304  REVISIOMOF  PENIS 

54322  RECONSTRUCTION  OP  URETHRA 

54332  REVISE  P0IIS.  URETHRA 

54400  INSERT  SEMMVGID  PROSTHESIS 

54402  REMOVE  PB«tS  PROSTHESIS 

54405  INSERT  MULTI-COMP  PROSTHESIS 

54407  REMOVE  hKILT|.COMP  PROSTHESIS 


WORN 
RVU 


RVU 


MALPRACTICE 
RVU 


91J 

29.8 

aas 

10.2 

S5JZ 

14.4 

•1.8 

21.1 

46.1 

22.9 

46.8 

16.7 

48.9 

17J 

67.9 

47.4 

117.7 

MJ 

149.7 

•2J 

109.5 

82J 

•3.2 

•2.5 

112J 

•3.S 

122.2 

•7.4 

246J> 

161.1 

262.4 

264.5 

360l2 

371.1 

107.1 

103.0 

•7J 

70.5 

4>.1 

45.0 

tai.4 

121.6 

t43J0 

114.5 

tTSiS 

160.6 

89i6 

7».4 

•B.7 

42.6 

lOSA 

••.• 

•7.2 

74.7 

t98L9 

114.8 

im.o 

117.3 

U9^ 

101.5 

t68L6 

139.6 

94a8 

196.2 

38K1 

252.1 

20S4 

177.5 

29&7 

215.5 

taB.7 

120.0 

1427 

104.9 

t66.0 

125.8 

214.6 

180.5 

413.4 

355.0 

808.0 

259.0 

260.0 

200.8 

2023 

155.5 

299i6 

275.4 

416.8 

502.3 

215.4 

100.2 

412.4 

424.3 

27&5 

254.5 

286.5 

175.5 

3?&8 

462.1 

222.1 

262.6 

38aL2 

400.5 

tM.0 

66.9 

300l2 

276.8 

387.6 

323.5 

386L9 

593.8 

367.2 

462.9 

226.6 

195.7 

85ft2 

768.0 

274.0 

309.7 

42 

M 
2.0 

a.1 

32 

2.7 

ie.4 

12S 
7.3 
11.S 
ISjO 
l&f 
22J 

»1J 
14w» 
IOlI 
•.2 
1«j9 
18.0 


TOTAL 
RVU 


•6.1 

»ijb 

41  j^ 


72.2 
•7.2 

68.7 
121.6 


11.1 
»• 

18.^ 
10J 
16.1 
16.3 
14.1 
16i4 
27.2 
•4.S 
«!• 
t».7 
1«.7 
M.9 
%7A 
25.1 
49.1 
8SA 
27.8 
21.6 
88.1 
69.5 
14.0 
50.2 
85.3 
24.3 
64.4 
86.4 
82.1 
1&2 
S7.S 
44.6 
•l.^ 
66.9 
27.3 
106.5 
43.6 


2SS.5 

188.4 
1«7.2 
2M.1 
•88.1 
4S1.4 

224.6 
168.4 
•4.3 
2»4.^ 
273.4 
•88.2 
174.1 
134.2 
21ft.4 
182.8 
2904 
8244 
226.7 
347A 
473.2 
620.1 
406.7 
•48.6 
22&4 
262.1 
•12.2 
420.4 
•17.5 
800.9 
508.4 
379.8 
•13.1 
990J 
329.8 
895J 
565.3 
436.3 
902.1 
521.1 
79a8 
284.1 
814.4 
706J 
1032.6 
•07.0 


1433.7 


•28.71 
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Modal  Fm  Schedute:  InWal  Esiim«n  or  RaMiM  VMue  Units  (RN^ 

«Ml  ToiaO  for  Harvard  Phaee  1  ProceduTM  1/ 

HCFCS 

0E8CRIPTI0N 

MOOinER 

WORK 

OVERHEAD 

MALPRACTICE 

TOTAL 

RVU 

RVU 

RVU 

RVU 

84406 

REVISE  PENIS  PROSTHESIS 

299.9 

301.2 

41.8 

602.2 

88290 

REMOVAL  OF  SPERM  OUCT(S) 

136.2 

61.6 

11.6 

231.6 

87480 

PELVIS  ENDOSCOPY  VIA  VAGINA 

49.0 

29.7 

8.8 

60.2 

87481 

PELVIS  ENDOSCOPY  A  BIOPSY 

92.6 

41.9 

10.9 

149.4 

87482 

EXAMINATION  OF  VAGINA 

33.7 

16.6 

4.9 

97.4 

87484 

VAGINA  EXAMINATION  6  BIOPSY 

92.1 

37.3 

10.9 

99.9 

86100 

BK>PSY  OF  UTERUS  LINING 

18.4 

20.8 

8.6 

44.6 

86101 

WASH  SAMPLE  OF  UTERUS  UNING 

16.9 

12.2 

2.9 

31.2 

86102 

CURETTAGE  OF  UTERUS  UNING 

29.2 

31.3 

6.9 

69.0 

86103 

MENSTRUAL  EXTRACTION 

31.9 

32.2 

6.9 

72.2 

86120 

DILATION  AND  CURETTAGE 

90.2 

101.6 

27.6 

219.6 

86140 

REMOVAL  OF  UTERUS  LESION 

292.4 

213.9 

95.7 

861.6 

86148 

REMOVAL  OF  UTERUS  LESION 

217.2 

223.6 

58.5 

489.3 

86190 

TOTAL  HYSTERECTOMY 

296.6 

363.1 

107.9 

787.6 

86192 

TOTAL  HYSTERECTOMY 

347.9 

467.3 

134.9 

970.1 

86180 

PARTIAL  HYSTERECTOMY 

309.9 

321.6 

87.5 

719.0 

88200 

EXTENSIVE  HYSTERECTOMY 

390.3 

479.6 

135.3 

961.2 

86208 

EXTENSIVE  HYSTERECTOMY 

490.0 

602.8 

177.3 

1270.1 

88260 

VAGINAL  HYSTERECTOMY 

266.1 

377.6 

107.9 

791.6 

88269 

HYSTERECTOMY  6  VAGINA  REPAIR 

307.8 

411.6 

117.9 

837.9 

86267 

HYSTERECTOMY  6  VAGINA  REPAIR 

296.6 

490.8 

122.7 

670.1 

88270 

HYSTERECTOMY  A  VAGINA  REPAIR 

310.6 

412.8 

116.1 

641.7 

88278 

HYSTERECTOMY.  REVISE  VAGINA 

317.4 

437.9 

126.6 

661.9 

86260 

HYSTERECTOMY.  REVISE  VAGINA 

319.2 

426.7 

120.7 

966.6 

86268 

EXTENSIVE  HYSTERECTOMY 

349.7 

802.4 

146.1 

996.2 

86600 

BIOPSY  OF  0VARY(8) 

161.1 

196.2 

41.1 

396.4 

88620 

PARTIAL  REMOVAL  OF  OVARY(S) 

177.1 

220.1 

59.7 

496.9 

86028 

REMOVAL  OF  OVARMN  CYST(S) 

200.3 

209.2 

94.6 

464.1 

86940 

REMOVAL  OF  OVARY(S) 

179.0 

194.0 

90.6 

419.6 

86949 

REMOVAL  OF  OVARY(S) 

249.3 

230.6 

69.2 

941.3 

86860 

LAPAROSCOPY  OF  PELVIS 

123.4 

146.2 

41.6 

313.2 

86962 

lAPAROSCOPY;  TUBAL  CAUTERY 

123.4 

196.9 

86.4 

376.7 

86863 

LAPAROSCOPY:  TUBAL  BLOCK 

123.4 

206.6 

60.3 

390.3 

86964 

LAPAROSCOPY  OF  PELVIS 

192.7 

193.3 

42.8 

848.8 

86968 

LAPAROSCOPY  OF  PELVIS 

193.6 

199.9 

43.3 

352.6 

88668 

PELVIS  LAPAROSCOPY  A  BIOPSY 

138.9 

199.9 

41.8 

338.8 

88667 

LAPAROSCOPY  OF  PELVIS 

149.4 

199.6 

42.3 

343.3 

86990 

DIAGNOSTIC  HYSTEROSCOPY 

70.3 

96.7 

16.6 

149.6 

86000 

AMNIOCENTESIS 

96.9 

29.0 

6.0 

133.9 
87.6 

8602Q 

FETAL  OXYTOCIN  STRESS  TEST 

29.3 

22.0 

6.3 

80029 

FETAL  NON-STRESS  TEST 

23.0 

19.3 

4.2 

42.8 

86080 

FETAL  MONITOR  W/REPORT 

36.4 

19.2 

8.4 

63.0 

89100 

REMOVE  UTERUS  LESION 

396.3 

94.0 

23.7 

916.0 

80106 

HYSTEROTOMY.  ABDOMINAL 

169.2 

112.3 

33.1 

»4.6 

89800 

CESAREAN  SECTION,  LOW  CERVICAL 

229.4 

300.4 

89.0 

610.6 

99901 

CESAREAN  SECTION.  LOW  CERVICAL 

313.2 

379.4 

104.4 

793.0 

89820 

CESAREAN  SECTION.  CLASSIC 

229.7 

293.9 

69.3 

544.8 

89640 

CESAREAN  SECTION,  EXTRAPERI 

263.4 

479.3 

42.0 

764.7 

89900 

TREATMENT  OF  ABORTION 

79.4 

47.1 

11.6 

136.3 

89801 

TREATMENT  OF  ABORTION 

107.1 

106.2 

29.9 

243.2 

86610 

TREATMENT  OF  ABORTION 

124.9 

98.6 

26.0 

247.8 

89611 

TREATMENT  OF  ABORTION 

119.3 

132.7 

37.0 

289.0 

86620 

CARE  OF  MISCARRMGE 

111.6 

104.0 

29.2 

244.6 

86630 

TREAT  UTERUS  INFECTION 

116.3 

69.0 

20.3 

207.6 

86640 

ABORTION 

102.9 

97.9 

27.3 

226.1 

89641 

ABORTION 

109.2 

110.7 

30.1 

290.0 

89680 

ABORTION 

112.2 

139.9 

40.1 

268.2 

89681 

ABORTION 

114.7 

118.1 

32.9 

262.7 

89682 

ABORTION 

127.6 

136.6 

41.0 

307.4 

61826 

RB)«OVAL  OF  BRAIN  LESION 

902.2 

1062.3 

174J 

2109.3 

UMI 
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Modal  Fee  Schedule:  initial  Ettlmaes  oi  Relative  Vahia  Unlit  (RNOO  (Work. 
mdlolaO  for  H«yard  Phaae  I  Proceduree  1/ 


HCPCS      DESCRIPTION 


MODIFIER    WORK 
RVU 


62270  SPINAL  FLUID  TAP.  DIAGNOSTIC 

62272  DRAIN  SPINAL  FLUID 

62273  TREAT  LUMBAR  SPINE  LESION 

62274  INJECT  SRNAL  ANESTHETIC 

62276  INJECT  SRNAL  ANESTHETIC 

62277  INJECT  SPINAL  ANESTHEHC 

62278  INJECT  SPINAL  ANESTHETIC 

62279  INJECT  SPINAL  ANESTHETTC 

62280  TREAT  SPIRAL  CORD  LESION 
62262  TREAT  SPINAL  CANAL  LESION 
62284  INJECTION  FOR  MYELOGRAM 
62286  INJECTK)N  INTO  SPINAL  CANAL 
62269  INJECTION  INTO  SPINAL  CANAL 

62290  INJECT  FOR  SPINE  DISK  X-RAY 

62291  INJECT  FOR  SPINE  DISK  X-RAY 

62292  INJECTION  INTO  DISK  LESION 

62295  LAMINECTOMY.  CERVICAL 

62296  LAMINECTOMY.  THORACIC 

62297  LAMINECTOMY.  LUMBAR 
62301  LAMINECTOMY,  CERVICAL 
62303  LAMINECTOMY.  LUMBAR 
63001  REMOVAL  OF  SPINAL  LAMINA 
63003  REMOVAL  OF  SPINAL  LAMINA 
63005  REMOVAL  OF  SPINAL  LAMINA 
6301 0  REMOVAL  OF  SPINAL  LAMINA 

6301 5  REMOVAL  OF  SPINAL  LAMINA 

63016  REMOVAL  OF  SPINAL  LAMINA 

6301 7  REMOVAL  OF  SPINAL  LAMINA 

63020  NECK  SPINE  DISK  SURGERY 

63021  NECK  SPINE  DISK  SURGERY 

63030  LOW  BACK  DISK  SURGERY 

63031  LOW  BACK  DISK  SURGERY 
63035  ADDED  ^NAL  DISK  SURGERY 

63040  NECK  SPINE  DISK  SURGERY 

63041  THORACn  DISK  SURGERY 

63042  LOW  BACK  DISK  SURGERY 
63060  NECK  8RNE  DISK  SURGERY 
63076  NECK  SPINE  DISK  SURGERY 
64702  REVISE  FINGER/TOE  NERVE 
64704  REVISE  HAND/FOOT  NERVE 
64706*         REVISE  ARM/LEG  NERVE 

6471 8  REVISE  ULNAR  NERVE  AT  ELBOW 

64719  REVISE  ULNAR  NERVE  AT  WRIST 

64721  REVISE  MEDIAN  NERVE  AT  WRIST 

64722  REUEVE  PRESSURE  ON  NERVE(S) 
64727  INTERNAL  NERVE  REVISION 
68600  DRAINAGE  OF  EYE 

65605  DRAINAGE  OF  EYE 

65615  DRAINAGE  OF  EYE 

65650  INCISION  OF  EYE 

65655  LASER  SURGERY  OF  EYE 

66690  REMOVAL  OF  LENS  MATERIAL 

66620  EXTRACTION  OF  LENS 

66940  EXTRACTION  OF  LENS 

66963  REMOVE  CATARACT.  INSERT  LENS 

66984  REMOVE  CATARACT.  INSERT  LENS 

66965  INSERT  LENS  PROSTHESIS 

67105  REPAIR.  DETACHED  RETINA 
67107  REPAIR  DETACHED  RETINA 

67106  REPAIR  RETACHED  RETINA 


OVERHEAD 
RVU 


35.7 
42.6 
64.3 
39.2 
49.6 
42.6 
61.9 
70.0 
64.3 
61.5 
82.3 
51.3 
63.1 
106.3 
91.4 
536.5 
669.7 
627.3 
525.6 
755.8 
665.9 
613.1 
632.1 
562.1 
572.4 
704.2 
728.6 
666.6 
533.4 
610.4 
515.6 
569.6 
208.6 
636.9 
690.0 
636.3 
562.4 
399.5 
66.3 
92.3 
132.5 
146.7 
99.6 
104.7 
114.0 
65.4 
91.7 
96.7 
144.6 
309.0 
212.4 
409.1 
347.3 
410.0 
470.7 
476.7 
334.0 
237.1 
951.5 
604.1 
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MALPRACTICE 
RVU 


22.6 
28.3 
49.3 
23.2 
42.1 
34.7 
47.6 
35.0 
24.5 
66.5 
66.2 
51.3 
59.6 
66.0 
51.4 
465.4 
916.6 
778.1 
670.4 
664.3 
464.4 
709.2 
697.2 
736.6 
694.3 
621.2 
828.9 
931.9 
667.3 
611.7 
6367 
600.9 
174.6 
692.9 
696.6 
659.8 
652.6 
221.5 
139.1 
177.2 
233.3 
267.2 
166.3 
230.0 
208.5 
110.7 
56.9 
90.7 
181.7 
439.2 
370.0 
476.8 
446.3 
467.6 
739.9 
790.9 
469.6 
423.6 
742.1 
1229.4 


TOTAL 
RVU 


2.0 
2.7 
7.8 
3.2 
6.9 
4.0 
7.9 
6.9 
2.3 
11.3 
8.6 
7.2 
10.0 
13.8 
6.9 
63.1 
64.0 
140.8 
120.1 
109.2 
67.6 
127.6 
125.7 
132.4 
114.5 
146.3 
154.0 
167.3 
128.6 
145.0 
118.1 
143.6 
31.2 
146.6 
162.9 
154.6 
116.8 
41.4 
26.2 
33.2 
44.3 
53.1 
31.6 
43.6 
38.9 
21.3 
5.01 
4.V 
11.81 
36.5 
S1.1 
40.2 
S7.6| 
39.3 
62.3 
63.0 
39.4 
35.6 
62.3 
103.2 


60.3 
73.6 
120.9 
65.6 
98.6 
61.8 
117.3 
111.8 
91.1 
159.3 
167.1 
109.6 
132.9 
206.1 
149.3 
1105.0 
1292.5 
1542.9 
1316.1 
1549.3 
1238.1 
1446.1 
1455.0 
1433.1 
1341.2 
1671.7 
1711.5 
1767.4 
1344.5 
1567.1 
1269.4 
1534.3 
414.6 
1636.6 
1751.5 
1650.9 
1333.5 
662.4 
251.6 
302.7 
410.1 
489.0 
297.5 
376.3 
361.4 
217.4 
185.6 
153.7 
267.8 
780.7 
613.8 
927.6 
631.4 
917.1 
1272.8 
1290.2 
643.0 
696.3 
1355.9 
2138.7 
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aid  TfllaQ  for  Hward  Phaoo  1  PP8oa« 

msll 

HCFCS 

BcscRipnen 

«»^^ 

OVERHEAD 

MALPRACTICE 

TOIM. 

■ 

■VU 

RVU 

RVU 

RVU 

•7tao 

REMOVE  EVE  IMPLANT  MATERIAL 

107.0 

226.4 

10L2I 

0444 

e720t 

TREATMENT  OF  IKTUIAL  LESION 

28«.1 

347.9 

28.2 

0074 

67210 

TREATMBIT  OF  RETWAL  LESION 

2or.o 

336.4 

SL2 

sn4 

<72t« 

TREATMENT  OF  RETINAL  LESION 

808.2 

384.3 

'084 

iao4 

e72M 

TREATMENT  OF  RETINAL  LESION 

267.8 

337.1 

'    80J 

0704 

679tt 

REVISE  EYE  MUSCLE 

286.5 

290.3 

M.4 

0884; 

$n\z 

REVISE  IWO  EYE  MUSCLES 

201.5 

393.4 

28.7 

0744; 

•73t» 

REVISE  EYE  MUSCLES 

»7.3 

388.0 

82.7 

3904i 

•7920 

REVISE  EVE  MU8CLEIE9 

388.6 

400.0 

034 

nr.1 

C73St 

EYE  SURGERY  FOLLODWP 

290.0 

327.1 

274 

0804 

67332 

REREVISECYE  MUSCt£S 

386.6 

363.7 

004 

7604 

•7800 

REMOVE  CYEUO  LESION 

04.8 

31.4 

£J 

004 

67001 

RBiOVEEYEUOLESaNS 

92.1 

49.9 

44 

NH4 

67108 

REMOVE  EYEUD  LESIONS 

9t.2 

46.8 

44 

t«84 

67600 

REMOVE  EVEUO  LESION(S) 

606 

66.4 

S3 

10t.7: 

670)0 

nOPSV  or  EYEUD 

VM 

26.2 

2L1 

<ft2 

67620 

REVISE  EYELASHES 

19S 

12.1 

14 

20.0 

67029 

REVISE  EYELASHES 

aoo 

26.9 

24 

074 

67630 

REVISE  EYELASHES 

118.1 

109.9 

04 

227.0 

670M 

REMOVE  EYEUD  LESON 

101.7 

39.1 

04 

S04.1 

67660 

TREAT  EYBS  LESION 

148.3 

29.4 

24 

17S.2 

69000 

CLEAR  OUTER  EAR  CNNM. 

27.4 

11.1 

14 

094 

60210 

REMOVE  IMPACTED  EARWAX 

18.7 

6.8 

04 

214 

60220 

CLEAN  OUT  MASTOID  CAMTY 

88.7 

19.1 

2A 

014 

66221 

CLEAN  OUT  MASTOID  CAMTY 

80.4 

13.7 

14 

464 

60222 

CLEANOUT  MASTOID  CMMTY 

00.0 

27.2 

4J 

1004 

60223 

CLEAN  OUT  MASTOID  OWTY 

04.9 

34.3 

«4 

1254 

60420 

MCISION  OF  EARDRUM 

8S.9 

21.0 

0.4 

O04 

60424 

REMOVE  VENTILATING  TUBE 

88.7 

20.8 

04 

844 

60429 

REMOVE  VBUILATINO  TUBE 

00.0 

33.1 

S>< 

004 

09433 

CREATE  EARDRUM  0PGN048 

87.6 

40.9 

0.7 

o«.o 

60434 

CREATE  EARDRUM  OPENING 

78.6 

900 

06 

t304 

60436 

CREATE  EARDRUM  OPEMNQ 

68.2 

99.6 

04 

1074 

60437 

CREATE  EARDRUM  OPENMQ 

86.6 

90.9 

:   MO 

1024 

60440 

EXPLORAIXM  OF  MCOtE  EAR 

286.7 

257.2 

424 

0604 

60601 

MASTOID  SURGERY  REVIOON 

46O0 

469.6 

O0L4 

10204 

66604 

MASTOID  SURGERY  REVISION 

882.7 

666.8 

INLS 

1J204 

66610 

REPAIROF  EARDRUM 

25.0 

27.2 

44 

004 

66611 

REPAIR  OF  EARDRUM 

88.5 

28.0 

C7 

004 

66620 

REPAIROF  EARDRUM 

204.5 

319.0 

024 

001.7 

60631 

REPAIR  EARDRUM  STROCTURES 

474.3 

950.4 

014 

1I1S4 

60632 

REBUILO  EARDRUM  STRUCTURES 

947.6 

500.4i 

806 

18804 

60633 

REBUILO  EARDRUM  STRUCTURES 

889.5 

806.0 

804 

1086L7 

66635 

REPAIREARDRUM  STRUCTURES 

891.2 

636.5 

106.1 

1SBS4 

69636 

REBUIU)  EARDRUM  STRUCTURES 

6606 
068.6 

657.4 

•004 

naiA 

60687 

REBUIID  EARDRUM  STRUCTURES 

773.01 

.126.7 

M084 

60641 

REVISE  liOOLE  EAR  4  MASTOID 

Stff.4 

661.1 

106.0 

19404 

66642 

REVISE  MCOLE  EARS  MASTOID 

0S7O 

701.2 

1174 

14604 

66643 

REVISE  MDOLE  EARO  MASTOID 

688.6 

714.6 

119.5 

1482.7 

fl^AAA 

REVISE  MIDDLE  EARS  MASTOID 

724.1 

601.6 

133.5 

10804 

6864S 

REVISE  MODLE  EAR  0  MASTOID 

699.3 

665.6 

1104 

1081.1 

66646 

REVISE  XOODLE  EAR  4  MASTOID 

678.6 

770.8 

tauo 

I96L1 

68860 

REVISE  MRDLE  EAR  SOME 

8801 

560.2 

83J 

11S04 

REVISEMttOLE  EAR  SOME 

862.4 

564.6 

934 

ttsoo 

66667 

REPAIRMUOLE  EAR  STRUCTURES 

481.9 

431.0 

714 

08B2 

66030 

IMPLANT  COCHLEAR  DEVICE 

624.9 

686.2 

MB4 

10074 

70080* 

X-RAY  EYE  FOR  FORBGM  BODY 

t7.3 

134 

tA 

024 

•  Woili  RVU*  for  radotoflv  in  «)i« 
4Uf  ptafM  for  Om  aelMf  IM  aehcOUto 


UMI 


1M  cclwduto  mm  htmd  on  Tlw  Hwvtrd  Rataliv*  ViIim  Study.  Honwk.  m*  imiw 
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Model  Fee  Schedule:  InitUri  Estimaleo  of  Relathw  Value  Units  (RVU)  (Work.  Overhoad. 
MKlTotaO  for  Harvard  Ptiase  I  Procedurm  1/ 


HCPCS      DESCRIPTION 


70040 

70100 

70110 

70120 

70130 

70134 

70140 

70150 

70160 

70170 

70171 

70190 

70200 

70210 

70210 

70220 

70220 

70240 

70250 

70250 

70260 

70260 

70300 

70310 

70320 

70326 

70330 

70332 

70333 

70350 

70355 

70355 

70360 

70370 

70360 

70390 

70391 

70450 

70450 

70460 

70460 

70470 

70470 

70480 

70460 

70461 

70461 

70486 

70486 

71010 

71015 

71020 

71020 

71021 

71021 

71022 


MODIHER 


I 


X-RAY  EYE  FOR  FOREIGN  BODY 
X-RAY  EXAM  OF  JAW 
X-RAY  EXAM  OF  JAW 
X-RAY  EXMI  OF  MASTOIDS 
X-RAY  EXAM  OF  MASTOIDS 
X-RAY  EXAM  OF  MIDDLE  EAR 
X-RAY  EXAM  OF  FACIAL  BONES 
X-RAY  EXAM  OF  FACIAL  BONES 
X-RAY  EXAM  OF  NASAL  BONES 
X-RAY  EXAM  OF  TEAR  DUCT 
X-RAY  EXAM  OF  TEAR  DUCT 
X-RAY  EXAM  OF  EYE  SOCKETS 
X-RAY  EXAM  OF  EYE  SOCKETS 
X-RAY  EXAM  OF  SINUSES 
X-RAY  EXAM  OF  SINUSES 
X-RAY  EXAM  OF  SINUSES 
X-RAY  EXAM  OF  SINUSES 
X-RAY  EXAM  PITUITARY  SADDLE 
X-RAY  EXAM  OF  SKJIL 
X-RAY  EXAM  OF  SKUU 
X-RAY  EXAM  OF  SKULL 
X-RAY  EXAM  OF  SKULL 
X-RAY  EXAM  OF  TEETH 
X-RAY  EXAM  OF  TEETH 
FUa  MOUTH  X-RAY  OF  TEETH 
X-RAY  EXAM  OF  JAW  JOINT 
X-RAY  EXAM  OF  JAW  JOINTS 
X-RAY  EXAM  OF  JAW  JOINT 
X-RAY  EXAM  OF  JAW  JOINT 
X-RAY  HEAD  FOR  ORTHODONTIA 
PANORAMK;  X-RAY  OF  JAWS 
PANORAMC  X-RAY  OF  JAWS 
X-RAY  EXAM  OF  NECK 
THROAT  X-RAY  4  FLUOROSCOPY 
X-RAY  EXAM  OF  8AUVARY  GLAND 
X-RAY  EXAM  OF  SAUVARY  DUCT 
X-RAY  EXAM  OF  SAUVARY  DUCT 
CAT  SCAN  OF  HEAD  OR  BRAIN 
CAT  SCAN  OF  HEAD  OR  BRAIN 
CONTRAST  CAT  SCAN  OF  HEAD 
CONTRAST  CAT  SCAN  OF  HEAD 
CONTRAST  CAT  SCANS  OF  HEAD 
CONTRAST  CAT  SCANS  OF  HEAD 
CAT  SCAN  OF  SKULL 
CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCAN  OF  SKUU 
CAT  SCAN  OF  FACE.  JAW 
CAT  SCAN  OF  FACE.  JAW 
X-RAY  EXAM  OF  CHEST 
STEREO  X>RAY  EXAM  OF  CHEST 
X-RAY  EXAM  OF  CHEST 
X-RAY  EXAM  OF  CHEST 
X-RAY  EXAM  OF  CHEST 
X-RAY  EXAM  OF  CHEST 
X-RAY  EXAM  6F  CHEST 


PC 
PC 

PC 
PC 


PC 


PC 
PC 
PC 
PC 
PC 
PC 

PC 

K 
PC 


WORK 
RVU 


OVERHEAD 
RVU 


11.0 
09 
9.9 

114 

164 

174 

8.5 

9.6 

7.1 

21.4 

234 

7.7 

84 

8.6 

01 

7.4 

13.7 

7.7 

64 

03 

06 

114 

10.7 

09 

15.1 

21.4 

20.3 

254 

804 

114 

7.1 

114 

114 

144 

204 

29.0 

19.7 

29.9 

39.7 

32.9 

40.0 

37.0 

46.4 

29.1 

39.1 

33.5 

36.4 

24.1 

264 

5.6 

84 

64 

114 

5.6 

10.4 

0.6 


154 
144 
184 

164 
25.1 
24.1 
14.1 
16.7 
12.6 
164 
274 
144 
164 

94 
124 

7.9 
20.7 
134 

64 
164 

01 
22.3 

4.4 

04 
134 
101 
214 
274 
404 
.184 

0.0 
14.1 
1&1 
14.4 
184 
104 
314 
34.8 
80.7 
38.1 
109.4 
444 
129.7 
324 


MALPRACTICE 
RVU 


864 

88.7 
844 
100.0 
104 
184 

S4 
1i4 

4J 
lt.7 

S4 


TOTAL 
RVU 


14 
1.6 
2.1 
1.8 
84 
34 
14 
24 
1.4 
2.1 
84 
14 
14 
04 
1.7 
04 
2.9 
1.4 
04 
1.7 
14 
2.4 
04 
0.8 
1.7 
24 
2.6 
34| 
8.3 
2.0 
0.7 
2.3 
1.4 
1.7 
2.0 
24 
3.7 
3.9 
10.1 
44 
11.7 
84 
14.9 
34 
104 
4.1 
104 
84 
114 
14 
14 
0.7 
14 
04 
14 
0.7 


284 

29.7 
80.6 

29.2 

444 

494 

244 

30.3 

214 

41.7 

93.6 

23.7 

26.9 

124 

234 

164 

864 

22.8 

144 

274 

164 

864 

19.7 

174 

30.1 

41.7 

44.1 

954 

112.4 

274 

134 

284 

24.7 

804 

364 

474 

554 

68.3 

1364 

784 

157.1 

864 

1804 

64.9 

1344 

734 

1494 

624 

1374 

174 

24.8 

13.1 

274 

104 

24.4 

134 


•  Work  RVUt  for  ndMom  >"  ***•  "^dol  fo«  aelMdult  m  bM*d  en  Th«  Hwvard  Retatlv*  Valu*  Study, 
our  plan*  for  ttw  aetuM  fo*  tchodul*. 
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Model  Foe  SchedulK  i 


and  TottQ  tor  Hwvard  Phaae  I  < 


HCPCS      DESCMPnon 


71022 

noes 

71030 

7ioao 

71034 

71035 

71036 

71038 

71040 

71041 

71060 

71061 

71000 

71100 

71100 

71101 

71101 

71110 

71110 

71111 

71111 

71120 

71130 

71290 

712S0 

71260 

71260 

71270 

71270 

72010 

72010 

72020 

72020 

72040 

72040 

72050 

720S0 

72052 

72052^ 

72070* 

72070 

72072 

72072 

72074 

72074 

72060 

72060 

72080 

72100 

72100 

72110 

72110 

72114 

72114 

72120 

72120 

72125 


X-RAY  CXAM  OF  CHCSr 
CHEST  X4MV  AND  f  UIOROSCOPY 
X-RAY  EXAM  OF  CHEST 
X-RAY  EXAM  OF  CHEST 
CHEST  X-RAY  «  FUXMOGCOPV 
X-RAY  EXAM  OF  CHEST 
X-RAY  GUIDANCE  FOR  BK>PSY 
X-RAY  OmOANCE  FOR  SK>PSY 
CONTRAST  X-RAY  OF  IRONCHi 
CONTRAST  K-RAY  OF  tRONCHI 
CONTRAST  X-RAY  OF  BRONCHI 
CONTRAST  X-RAY  OF  MONCHI 
X-RAY  A  PACEMAKER  eMERTION 
X-RAY  EXAM  OF  RIBS 
X-RAY  EXAM  OF  RIBS 
X-RAY  EXAM  OF  RIBS.  CHEST 
X-RAY  EXAM  OF  RIBS.  CHEST 
X-RAY  EXAM  OF  RIBS 
X-RAY  EXAM  OF  RIBS 
X-Wr  EXAM  OF  RIBS.  CHEST 
X-RAY  EXAM  OF  RIBS.  CHEST 
X-RAY  EXAM  OF  BREASTBONE 
X-RAY  EXAM  OF  BREASTBONE 
CAT  SCAN  OF  CHEST 
CAT  SCAN  OF  CHEST 
CONTRAST  CAT  SCAN  OF  CHEST 
CONTRAST  CAT  SCAN  Of  CHEST 
CONTRAST  CAT  SCANS  OF  CHEST 
CONTRAST  CAT  SCANS  OF  CHEST 
X-RAY  EXAM  OF  SPINE 
X-RAY  EXAM  OF  SPINE 
X-RAX  EXMM  OF  SPINE 
X-RAY  EXMI  OF  SPINE 
X-RAY  EXAM  OF  NECK  SPSNE 
X-RAY  EXAM  OF  NECK  SPINE 
X-RAY  EXAM  OF  NECK  SPINE 
X-RAY  EXAM  OF  NECK  SPINE 
X-RAY  EXAM  OF  NECK  SPINE 
X-RAY  EXAM  OF  NECK  SPINE 
X-RAY  EXMM  OF  THOfMX  SPINE 
X-RAY  EXAM  OF  THOFMX  SPINE 
X-RAY  EXAM  OF  THOMQC  SPINE 
X-RAY  EXAM  OF  THOfMOC  SPINE 
X-RAY  EXAM  OF  THOfMCIC  SPINE 
X-RAY  EXAM  OF  THOfMOC  SPINE 
X-RAY  EXMM  OF  TRUNK  SPINE 
X-RAY  EXAM  OF  TRUNK  SPINE 
X-RAY  EXAM  OF  TRUNK  SPINE 
X-RAY  EXAM  OF  LOWER  SPINE 
X-RAY  EXAM  OF  LOWS)  SPINE 
X-RAY  EXAM  OF  LOWER  SPINE 
X-RAY  EXAM  OF  LOWER  SPINE 
X-RAY  EXAM  OF  LOWBI  SPINE 
X-RAY  EXAM  OF  LOWER  SPINE 
X-RAY.  EXAM  OF  LOWER  SPINE 
X4UY  EXAM  OF  LOWER  SPINE 
CAT  SCAN  OF  NECK  SPINE 


PC 
PC 
PC 
PC 

PC 
PC 
PC 
PC 
PC 
PC 
PC 
PC 
PC 
PC 
PC 
PC 

PC 
PC 
PC 
PC 
PC 


WORK 
RVU 


10.7 

8.6 

6.2 
««.0 
11.5 

6.0 
22.2 
18.8 
13.2 
14.3 

t.3 
10.7 
14.6 

6.3 
tO.7 

7.1 
10.7 

6.2 
12.6 

8.1 
13.2 
10.7 
17.0 
S5.1 
46.8 
3S.8 
46.6 
41.4 
52.1 
14.3 
20.3 

4.8 

8.1 

«.8 
11.0 

t.5 
tS.1 

•.8 
t6u2 

S.6 
11.5 

7.1 

ie.i 
a2 

11.5 
6.8 

11.5 
11.5 

7.1 
12.8 

8.8 
17.0 

8.8 
19.5 

8.3 
17.0 
34.6 


RVU 


MALPRACTICE 
RVU 


TOT4L 
RVU 


17.1 
16.6 

6.6: 
16.2 
16.5! 
11.5, 
17.5 
25.6 
14.6 
27.5 
12.0 
38.7 
17.3 

6.2 
16.0 

TjBJ 
17.5 

1S.4 

8.3 

21.8 

14.6 

16.6 

36.4 

115.1 

42.6 

126.0 

46.6 

130.6 

12.0 

26.6 

4.6 
12.3 

6.5 
16.1 

6.7 
24.1 

•.8 
26.6 

S.S 
17.7 

7.0 
16.5 

S.1 
20.8 

••7 
18.0 
18.5 

7.1 
20.1 
10.0 
27.S 
10.7 
2S.4 

7J 

2i.s; 

38.0^ 


1.7 

1.4 
0.6 
tJV 

tm 

tM 

tJ 

1.* 

««] 

1-2I 

5J 

2J 


1J 

«■•! 

1.C 
2.4 
1. 
2.2] 


2a5! 


IftJ 

ai.1 


eiJ! 

47.2 


4ej! 

22.* 

s&e; 

»«.4{ 

IMi 
26.5; 

Mj; 

60.1 
17.2 
M.2 

ie.4 


C 


4.3 

77^ 

12.8 

174J8 

cs 

•4.2 

MJS 

1tl.» 

S2 

§3.2 

14T 

167.6 

1^ 

27.7 

8.2 

m» 

0.5 

MLS 

1.6 

26.2 

e.7 

14.1 

2J^ 

t14 

liO 

tS.2 

2A 

42.1 

1.1 

aa« 

J2 

46.0 

6.7 

ISiS 

2^ 

21  .B 

0.6 

14.0 

2.1 

68J 

0.8 

17.2 

2.5 

84;8 

ej 

\AA 

tJ- 

63.S 

64 

64.0 

6l6 

V&» 

2.7 

65.7 

1.1 

21  JO 

9.5 

460 

1.2 

21.6 

4.3 

S6J2 

0.6 

X9A 

S.2 

42.0 

4.4 

76.2 

*  Worli  RVU»  tor  radtology  «t  Viw  m^6t^  to*  aoliAdulii  m  b«Md  on  The  H«iv«rd  R«Miv«  Valu*  Study.  Ho»rav«r, 
our  plans  tor  th«  aelHal  to*  aelwduto. 


ptgaB-14 


909  oRKVOf 


Model  Fee 


tnW^EMBiiiaMOf 

and  TotaO  for  Harvard  Ptiaaol 


HCPCS      DESCRIPTION 


72125 

72126 

72126 

72127 

72127 

72126 

72126 

72131 

72131 

72140 

72170 

72170 

72160 

72160 

72180 

72180 

72182 

72182 

72183 

72183 

72184 

72184 

72200 

72200 

72202 

72202 

72220 

72220 

72240 

72255 

72265 

72266 

72270 

72271 

72265 

72285 

73000 

73000 

73010 

73020 

73020' 

73030 

73030 

73040 

73041 

73050 

73050 

73060 

73060 

73070 

73070 

73060 

73060 

73080 

73080 

73682 

73100 


CAT  SCAN  OF  NECK  SPME 
CONTRAST  CAT  SCAM  OF  NECK 
CONTWSTCAT  SCAN  Of  NECK 
CONT(V«TCAT  SCANS  OF  NECK 
CONTF¥«T  CAT  SCANB  OF  NECK 
CAT  SOei  OF  THORAX  OPINE 
CAT  SCAN  OF  THORAX  SPINE 
CAT  SCAN  OF  LOWER  SPINE 
CAT  SCAN  OF  LOWER  OPINE 
MRI,  SPINAL  CORD 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELV» 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXMI  OF  PELVm 
X-RAY  EXAM  OF  PELVIS 
CAT  SCAN  OF  PELVIS 
CAT  SCAN  OF  PELVIS 
CONTRAST  CAT  SCAM  OF  PELVIS 
CONTRASTCAT  SCAM  OF  PELVIS 
CONTRAST  CAT  SCAMS  OF  PELVIS 
CONTRASTCAT  SCANS  OF  PELVIS 
X-RAY  EXAM  SACROIUAC  JOINTS 
X-RAY  EXAM  SACROIUAC  JOINTS 
X-RAY  EMM  SACROIUAC  JOINTS 
X-RAY  EXAM  SACROIUAC  JOINTS 
X-RAY  EXAM  OF  TAILBOME 
X-RAY  EXAM  OF  TAILBOME 
CONTRAST  X-RAY  OF  NECK  SPINE 
CONTRAST  X-RAY  THORAX  SPINE 
CONTRASTX-RAY  LOOTER  SPINE 
CONTRAST  X-RAY  LOWBR  SPINE 
CONTRWT  X-RAY  OF  OPINE 
CONTRAST  X-RAY  OF  SPINE 
X-RAY  OF  NECK  SPINE  OISK 
X-RAY  OF  lOWER  SPB1E  DISK 
X-RAY  EXAM  OF  COLLARBONE 
X-RAY  EXAM  OF  COLLARBONE 
X-RAY  EXAM  OF  SHOULDER  BLADE 
X-RAY  EXAM  OF  SHOULDER 
X-RAY  EXAM  OF  SHOULDER 
X-RAY  EXAM  OF  SHOMSER 
X-RAY  EXAM  OF  SHOUIOER 
CONTRAST  X-RAY  OF  SHOULDER 
CONTRAST  X-RAY  OF  SHOULDER 
X-RAY  EXAM  OF  SHOULDERS 
X-RAY  EXAM  OF  SHOUUDERS 
X-RAY  BCKM  OF  HUMERUS 
X-RAY  EXAM  OF  HUMERUS 
X-RAY  B(AM  OF  ELBOW 
X-RAY  EXAM  OF  ELBOW 
X-RAY  EXAM  OF  ELBOW 
X-RAY  EXM«  OF  ELBOW 
X-RAY  DGMi  OF  FOREARM 
X-RAY  EXAM  OF  FOREARM 
X-RAY  ERNi  OF  ARM.OIFANT 
X-RAY  EXAM  OF  WRIST 


PC 

FC 

PC 

FC 

PC 
PC 
PC 

PC 
PC 

PC 
PC 
PC 
PC 


WORK 
RVU 


•  Work  RVU*  tor  radiotooy*'*'"  i—^i**— 
our  pl«n«  tor  Iho  aemal  jtoo  •ehodul*. 


PC 
PC 

PC 
PC 

PC 
PC 

PC 


to  aw 


V 


RVU 


04.3 
86.2 

06.5 

07.8 
05.4 

45.0 
04.8 

07.1 

02.5 

5.5 

8.1 

6.0 
10.1 

M 
12.1 
01.6 
20.4 
34.6 
46.1 
40.6 
S4.6 

6.0 
12.1 

6.0 
11.0 

6.0 

0.8 
23.3 
06.8 
04.1 
75.4 
04.6 
05.3 

00.7 

18.7 
7.4 

12.8 

10.4 
6.8 

13.2 
6.2 

15.4 

ao.6 

41.1 

0.1 
12.8 

7.4 
12.8 

7.1 
13.2 

6.0 
13.4 
tO.7 
17.6 
1S.6 
10.7 


•nTteHoMwd 


116.5 


132.6 
52.3 

157.7 

370 

118.7 


MALPRACTICE 
RVU 


pogtB-15 


: 


125.8 
2282 

5.0 
14.1 

6.2 
10.1 

6.6 
102 
33.7 
82.7 
38.3 
106.6 
4Sj4 
124.6 

OS 
13.5 

OS 
17.5 

%3 
15.6 
272 
18.8 
26.7 
83.1 

2ai> 

\Zi.l 
26.6 
10:8 

4.6 
10O 
14.5 

4J 
13.7 

5.6 
10.1 
18.5 
412 

6.1 
10.0 

5.0 
143 

4.6 
13.4 

5.2 
14.6 

4.5 
12.8 
14.7 

4.4 


TOTAL 
RVU 


207^ 

•C7 
236j0, 

772 
IMul 

77.7 
107.1 
31 7.5  j 

M.1 

12.8 
01.0 
•4.7 
04.1 
00.6 

141  jB 
MO, 

106O 
06.0 
.  1032 
IZt 
272 
102 
30.5 
12.3 
27.0^ 
53.5 
401 
562 

-   -     -  I 

I7«j6 

07jO 

2220 

02Ji 


120 

277 
06O 

12.1 

14.4 
332 

422 

074 
162 
322 
132 
287 
122 
267 
132 
38.1 
167 
324 
022 
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Modal  Fee  Schedule:  Mtfal  Ealinuiea  of  Relative  Value  Units  (RVU)  (Wbrk,  Oveitwad.  IMpractice 

and  TotaO  tor  Harwd  Phase  1  Procedures  1/ 

HCPCS      OESCnPTION 

MODIFIER;    WORK 

OVERHEAD 

MALPRACTICE 

TOTAL 

RVU 

RVU 

RVU 

RVU 

73100 

•       X-RAY  EXAM  OF  WRIST 

20.3 

13.2 

2.2 

38.7 

73110 

'       X-RAY  EXAM  Of  WRIST 

PC 

11.8 

8.1 

0.S 

17.2 

73110 

•       X-RAY  EXAM  OF  WRIST 

20.6;                 14.0 

t^ 

37.6 

73118 

•       CONTRAST  X-RAY  OF  WRIST 

18.7 

13.6 

IjS 

34.2 

73113 

»       CONTRAST  X-RAY  OF  WRIST 

22.2 

17.0 

2.4 

41.6 

73120 

■       X-RAY  EXAM  OF  HAND 

K 

8.8 

4.3 

0.S 

10.6 

73120 

*       X-RAY  EXAM  OF  HAND 

•.1 

12.1 

1.8 

22.7 

73130 

*       X-RAY  EXAM  OF  HAND 

PC 

8.8 

8.1 

0.6 

11.2 
26.0 

73130 

•       X-RAY  EXAM  OF  HAND 

t.e 

14.2 

1J 

73140 

>       X-RAY  EXAM  OF  FINOER(S) 

PG 

4.1 

3.0 

a4 

8.3 

73140 

*       X-RAY  EXAM  OF  FINOER(S) 

M 

10.8 

^M 

20.4 

73800 

*       X-RAY  EXAM  OF  HIP 

PC 

SO 

8.3 

0.6 

11.9 

73800 

'       X-RAY  EXAM  OF  HIP 

10.1 

14.6 

2.3 

27.0 

73810 

>       X-RAY  EXAM  OF  HIP 

K 

7.7 

6.4 

0.7 

14.0 

73810  < 

'       X-RAY  EXAM  OF  HIP 

12.9 

18.8 

2.9 

34.3 

73820 

>       X-RAY  EXAM  OF  HIPS 

PC 

9.9 

7.6 

OJ 

18.6 

73820 

•       X-RAY  EXAM  OF  HIPS 

18.6 

20.9 

3.1 

39.6 

73828 

*       CONTRAST  X-RAY  OF  HIP 

12.9 

20.4 

2.6 

36.1 

73828 

'       CONTRAST  X-RAY  OF  HIP 

27.4 

37.0 

8.0 

70.2 

73630< 

»       X-RAY  EXAM  OF  HIP 

9.1 

18.8 

2.2 

27.1 

73840< 

>       X-RAY  EXAM  OF  PELVIS  &  HIPS 

PC 

7.1 

6.7 

0.7 

14.8 

73840< 

'       X-RAY  EXAM  OF  PELVIS  &  HIPS 

11.8 

17.6 

2.7 

31.6 

73S80< 

>       X-RAY  EXAM  OF  THIGH 

PC 

6.3 

8.4 

0.6 

12.3 

73880* 

'       X-RAY  EXAM  OF  THIGH 

10.1 

ISO 

2.8 

26.6 

73860< 

>       X-RAY  EXAM  OF  KNEE 

PC 

&2 

4J 

0.8 

10.8 

73860< 

>       X-RAY  EXAM  OF  KNEE 

9.9 

14.3 

2.2 

26.4 

738e2< 

>       X-RAY  EXAM  OF  KNEE 

PC 

8.8 

8J 

0.7 

12.3 

73862< 

•       X-RAY  EXAM  OF  KNEE 

10.7 

17.1 

2.8 

30.3 

73864' 

'       X-RAY  EXAM  OF  KNEE 

PC 

6.3 

S.4 

0.7 

13.4 

73664' 

*       X-RAY  EXAM  OF  KNEE 

14.0 

1SJ 

3.0 

38.9 

73600' 

•       CONTRAST  X-RAY  OF  KNEE  JOINT 

13.7 

22.2 

2.9 

38.8 

73681' 

>       CONTRAST  X-RAY  OF  KNEE  JOINT 

28.0 

43.2 

8.3 

73.8 

73800' 

*       X-RAY  EXAM  OF  LOWER  LEG 

PC 

8.2 

4J 

0.8 

10.8 

73800' 

>       X-RAY  EXAM  OF  LOWER  LEO 

•J 

1«J 

2.1 

24.6 

73802' 

>       X-RAY  EXAM  OF  LEG,  INFANT 

tjS 

1SJ 

2.1 

22.8 

73000' 

•       X-RAY  EXAM  OF  ANKLE 

PC 

8iS 

4J 

0.8 

10.2 

73600' 

'       X-RAY  EXAM  OF  ANKLE 

•.3 

lait 

2.0 

24.8 

73610' 

'       X-RAY  EXAM  OF  ANKLE 

PC 

S« 

aa 

0.6 

11.3 

73610' 

'       X-RAY  EXAM  OF  ANKLE 

M 

1U 

2.3 

27.4 

73618 < 

'       CONTRAST  X-RAY  OF  ANKLE 

PC 

M 

M 

0.7 

13.6 

73618 < 

'       CONTRAST  X-RAY  OF  ANKLE 

t4 

1S.S 

1.9 

26.0 

73616 < 

•       CONTRAST  X-RAY  OF  ANKLE 

M 

ao.6 

3.0 

32.9 

73620* 

>       X-RAY  EXAM  OF  FOOT 

PC 

6.8 

4uS 

0.8 

13.6 

73620' 

'       X-RAY  EXAM  OF  FOOT 

18.4 

1M 

1.9 

30.1 

73630* 

'       X-RAY  EXAM  OF  FOOT 

PC 

0.2 

&1 

0.6 

13.9 

73630* 

>       X-RAY  EXAM  OF  FOOT 

17.0 

14.7 

2.1 

33.6 

73680* 

'       X-RAY  EXAM  OF  HEEL 

PC 

7.1 

4.4 

0.8 

12.0 

73680* 

'       X-RAY  EXAM  OF  HEEL 

14.0 

12J 

1.9 

26.7 

73660* 

X-RAY  EXAM  OF  TOE(S) 

PC 

6.3 

•J 

0.4 

10.8 

73660* 

>       X-RAY  EXAM  OF  TOE(S) 

11.8 

lar 

1.8 

24.0 

74000* 

•       X-RAY  EXAM  OF  ABDOMEN 

8.8 

11J 

1.3 

21.3 

74010* 

'       X-RAY  EXAM  OF  ABDOMEN 

9.6 

1S.2 

1.7 

26.8 

74020* 

'       X-RAY  EXAM  OF  ABDOMEN 

PC 

9.6 

7.S 

0.8 

17.7 

74020* 

X-RAY  EXAM  OF  ABDOMEN 

10.1 

16.S 

1.7 

26.6 

74022* 

X-RAY  EXAM  SERIES.  ABDOMEN 

13.4 

19.3 

2.0 

34.7 

74180* 

CAT  SCAN  OF  ABDOMEN 

PC 

33.8 

36.3 

4.3 

76.1 

74180* 

CAT  SCAN  OF  ABDOMEN 

36.9 

108.2 

11.6 

188.9 

UMI 


•  Work  RVUt  for  ndMogf  in  ttiia  model  fM  acfioduto  «•  bMOd  on  Tho  Hwvard  Rolativo  Valuo  Study.  HovMVor.  mo  text  for 
our  ptart*  for  iM  MtMl  too  aehoduio. 


pagoB-16 


ITotaQtorHaivard 


HCPCS      DESCMPlMrtl 


CONTRMSrCAT  SCAMOF  ABDOMEN 
CONTRNSrCAT  SCAMOF  ABDOMEN 
CONTRNBTCAT  SCANft.  ABDOMEN 
CONTRRSreAT  SCAMK.AB0OMai 

coNTmsrWAY  oumoF  throat 

CONTRISraRAY  EXMNfSOPHAGUS 
CINEMAlCRRr  THROAOESOPHAGUS 
REMOVE  ESOPHAGUS  OaSTRUCTION 
X-RAY  EUM  UPPER  «  TRACT 
X-RAY  BUMUPPER  01  TRACT 
X-RAY  EXAMUPPER  01  TRACT 
CONTfWSraRAY  UPPER  Ol  TRACT 
CONTWWXRAY  UPPBI  Gl  TRACT 
CONTRNBTJlRAY  UPPER  Oi  TRACT 
X-RAY  BUM  OF  SMALL  SOWEL 
X-RAY  EXM80F  SMAa  BOWEL 
CONTmsrX-RAY  EUm  OF  COLON 
CONTRNBr  S^tAY  EXMIOF  COLON 
CONTRUBT  M-tWf  URWABY  TRACT 
CONTFM8T  X-RAY  URBURY  TRACT 
CONTRWTftAAY  UflMiMY  TRACT 
CONTWer  X-RAY  URBIARY  TRACT 
CONTRWr  X-RAY  URDMRY  TRACT 
CONTRRST  X-RAY  OF  ttADDER 
CONTRAST  X-RAY  OFSLMDDER 
XRAY  SOMSMALE  G8NIXAL  TRACT 
X-RAY  EX«mRETHRP«niADDER 
X-RAY  EXMURETHRMBLRDDER 
X-RAY  BUM  URETHRH«>DOER 
X-RAY  BUMiURETHRIirBADOER 
X-RAY  BMi'OF  KID»Cr  LESION 
X-RAY  BUHlOF  KIDNEriCSION 
XRAY  COMnnOL  CATMETER  INSERT 
XRAY  OONTiOL  CATMETER  INSERT 
XRAY  OaMTK>L  CATHETER  INSERT 
XRAY  OOMTMOL  CATMETER  INSERT 
X-RAY  MEABUREMENTOF  PELVIS 
X-RAY  ABOOMEN 
X-RAY  FEMALE  OENIINL  TRACT 
ARTERY  X4ttVS.  HEAD  S  NECK 
ARTERYlMim'S,  HEM>  A  NECK 
ARTERY  lUttYS.  HEAD  A  NECK 
ARTERYK4IAYS.  HEAD  *  NECK 
ARTERY  X4MYS.  HEM»  A  NECK 
ARTERY  X4UVS.  HEAD  4  NECK 
ARTERY  MttYS.  HEAD  A  NECK 
ARTERY  X-fWYS.  HEAD  A  NECK 
X-RAY  BUM  OF  ARM  ARTERIES 
X-RAY  EXiM  OF  ARM  JWTERIES 
ARTERY  X4IAYS.  HEM)  A  NECK 
ARTERTX-myS.  HEAD  A  NECK 
ARTERY  X-WSYS.  HEAD  A  NECK 
ARTERrX4WrS.  HEAD  A  NECK 
ARTERY  X4VKYS.  HEAD  A  NECK 
ARTERY  X4«»rS.  HEAO  A  NECK 
ARTERY X-HRYS.  HEAD*  NECK 
ARTERY  K4WrS.  HEAD  «  NECK 


74160  • 

74160  • 

74170* 

74170* 

T4210* 

74220* 

74230* 

74236* 

74240* 

74241  * 

74248* 

74246* 

74247* 

74240* 

74280* 

74260* 

74278* 

74280* 

74400* 

74408* 

74420* 

74428* 

74428* 

74430* 

74431* 

74440* 

74480* 

74481* 

74488* 

74486* 

74470* 

74471  * 

74478* 

74476* 

74460* 

74481  * 

74710  * 

74720* 

74741  * 

78680* 

78681'* 

78682* 

78683* 

78684* 

75688* 

75656* 

75657* 

78656* 

75659* 

75660* 

75661  * 

75662* 

75663* 

78665* 

75667* 

75669* 

75671  * 


*  Work  RVU*  for  radioloar 

our  plan*  tor  tho  actual  iaa  tchadule 


PC 


fC 


MVU 


47^8 
4CJ) 

ar.6 

11.6 
IIjO 

1S.8 


a9.6 

19.2 

a«.4 

17.6 
1«.2 

jsr.7 


RVU 


«4uS 
17.3 
«iL7 
14.0 
t»A 
39.4 
1S« 
282 
89.6 


ia.4 

sai 

4S.S 

•BS 

1S3j0 
S8.3 

M.7 
37.0 
•1.2 

144.6 


117.7 

ie.8 
ie«.6 

106.4 
1«6i8 

$46 
tM.O 

49.1 
117.4 

86.2 
186.0 

46.9 
114.1 
122.6 

es.e 


«•  tMMOd  «■  Ite  Hvyvd 


MALPRACTICE 
RVU 


42.S 

128.3 
46.0 
146.9 
217 
22.6 
28.6 
30.0 
33.8 
38J 
43.8 
39.3 
44.4 
80.3 
26.7 
26.3 
31  jS 
39.4 
36.0 
42.1 
22.9 
18.7 
37.0 
20.1 
28.1 
16J 
19.1 
29.4 
27.4 
32.S 
14.9 
49.0 
162 
69.7 
27.7 
122J 
112 
18.4 
41.4 
272 
222.1 
49.6 
138.1 
622 
204.6 
602 
1577 
49.2 
54.8 
61.8 
782 
187 
119.6 
30.3 
96.3 
170.7 
85.4 


14 

a.4 

2.8 
2.8 
3.4 
3J 
SJ 
4.7 
42 


M 


US 
4.4 


t.t 


TWAL 
RVU 


392 


SS2i 
«0.t 

«S2i 


71.71 
792 
472 
472 


472 


2B.1 


4e8 

12 

8.4 

22 
104 

3.1 
14.1 

1J 

17 

62 

3.1 
242 

62 
MA 

72 
232 

«2 
ISiO 

a.4 

72 

9.4 
22 

20.7 
82 

11j9 

20.7" 

6.4 


SI2 
272 
S&4 
M* 

•12 

382 

1342 


2M.I 


27D2J 
412 
412 


M2i 


1962 


1462 
466i7 
1722 
2882^ 
1112 
1772 
1172 
2982 
77.1 

82/4 
2284 
9142 
1274 
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Modri  Fm  SclwdulK  MIM  EMimales  or  Relaiivo  Vahw  Units  (RVIO  (Wtorfc.  Ov^^ 

and  ToiaO  for  Harvard  Phase  1  Prooedurot  1/ 

HOPCt      DESCRIPnON 

MooinEn 

WORK 

OVERHEAD 

MALPRACTICE 

TOTAL 

RVU 

RVU 

RVU 

RVU 

78872 

*       ARTERY  X-RAYS.  HEAD  8  NECK 

143.7 

136.6 

13.6 

294.3 

79673 

*       ARTERY  X-RAYS,  HEAD  8  NECK 

162.4 

233.4 

28.9 

444.7 

78S79 

*       ARTERY  X-RAYS,  NECK 

77.8 

40.4 

4.9 

122.9 

78877 

■       ARTERY  X-RAYS.  NECK 

78.7 

85.5 

10.6 

154.6 

7887* 

»       ARTERY  X-RAYS,  NECK 

135.2 

152.3 

17.5 

305.0 

78680* 

>       ARTERY  X-RAYS.  NECK 

82.9 

111.1 

12.4 

166.0 

78881 < 

»       ARTERY  X-RAYS,  NECK 

137.4. 

124.6 

14.0 

276.2 

78682< 

»       ARTERY  X-RAYS,  NECK 

178.9 

205.1 

23.1 

405.1 

7S88S< 

>       ARTERY  X-RAYS.  SPINE 

56.0 

29.9 

9J» 

69.1 

78867  • 

»       ARTERY  X-RAYS.  SRNE 

126.6 

64.7 

•M              222.6 1 

78680< 

*       ARTERY  X-RAYS.  NECK  SPINE 

78.4 

33.9 

SJ 

113.1 

786«2< 

'       ARTERY  X-RAYS.  NECK  SPINE 

110.0 

96.2 

9.0 

205.2 

788eS< 

>       ARTERY  X-RAYS.  NECK  SPINE 

61.7 

84.5 

7.2 

133.4 

786e7« 

>       ARTERY  X-RAYS.  NECK  SPINE 

151.7 

113.8 

12.6 

276.3 

75705* 

>       ARTERY  X-RAYS.  SPINE 

32.1 

40.3 

4.6 

77.0 

75710* 

*       ARTERY  X-RAYS,  ARM/LEO 

37.9 

36.0 

8.3 

60.2 

75711* 

>       ARTERY  X-RAYS,  ARM/LEO 

100.4 

72.2 

10.9 

183.9 

75712' 

>       ARTERY  X-RAYS,  ARM/LEO 

110.3 

121.9 

18.1 

248.3 

78718' 

•       ARTERY  X-RAYS,  ARMS/LEGS 

60.8 

40.6 

7.5 

106.9 

78717' 

>       ARTERY  X-RAYS,  ARMS/LEOS 

133.9 

69.2 

10.2 

229.3 

78716' 

>       ARTERY  X-RAYS.  ARMS/LEGS 

141.9 

107.1 

12.3 

260.9 

75722' 

>       ARTERY  X-RAYS,  MONEY 

83.4 

43.3 

8.3 

113.0 

75723' 

>       ARTERY  X-RAYS,  KIDNEY 

152.0 

134.2 

15.0 

301.2 

75724' 

>       ARTERY  X-RAYS,  KIDNEYS 

60.9 

39.3 

4.4 

104.6 

7S72S' 

>       ARTERY  X-RAYS.  KIDNEYS 

176.4 

149.1 

16.7 

342.2 

75728' 

>       ARTERY  X-RAYS.  ABDOMEN 

se.2 

35.2 

4.1 

99.5 

75727' 

>       ARTERY  X-RAYS.  ABDOMEN 

1S6.9 

1S3.6 

17.1 

329.2 

75726' 

>       ARTERY  X-RAYS,  ABDOMEN 

161.6 

118.2 

13.3 

293.3 

75736' 

>       ARTERY  X-RAYS,  PELVIS 

57.9 

28.3 

3.1 

89.3 

75737' 

>       ARTERY  X-RAYS,  PELVIS 

118.8 

92.9 

12.1 

,  221.8 

76741' 

*       ARTERY  X-RAYS,  LUNG 

40.3 

25.9 

2.7 

68.9 

75742' 

>       ARTERY  X-RAYS,  LUNG 

142.4 

103.6 

12.7 

259.7 

75743' 

'       ARTERY  X-RAYS,  LUNGS 

53.2 

41.9 

4.8 

90.7 

75744' 

>       ARTERY  X-RAYS.  LUNGS 

172.3 

161.9 

17.4 

351.6 

75748' 

>       ARTERY  X-RAYS,  LUNG 

45.5 

12.9 

1.8 

80.0 

75747' 

>       ARTERY  X-RAYS,  LUNG 

110.8 

124.7 

14.0 

249.5 

75750' 

'       ARTERY  X-RAYS,  HEART 

81.7 

36.1 

34 

101.4 

75751  • 

•       ARTERY  X-RAYS,  HEART 

48.0 

37.7 

M 

98.9 

75782' 

•       ARTERY  X-RAYS,  HEART 

48.3 

36.5 

4J 

88.1 

757S3« 

>       ARTERY  X-RAYS,  HEART 

119.0 

70.9 

aa 

198.1 

75754' 

'       ARTERY  X-RAYS,  HEART 

74.3 

43.0 

4.7 

122.0 

75755' 

'       ARTERY  X-RAYS.  HEART 

190.3 

99.1 

10.4 

250.8 

75757' 

'       ARTERY  X-RAYS.  CHEST 

60.1 

34.9 

AM 

99.2 

75762' 

>       CORONARY  BYPASS  X-RAY 

75.7 

34.2 

aa 

113.5 

75764' 

>       CORONARY  BYPASS  X-RAY 

57.1 

52.1 

a.1 

115.3 

75786' 

>       CORONARY  BYPASS  X-RAY 

90.5 

31.9 

ai 

125.4 

75767* 

>       CORONARY  BYPASS  X-RAY 

103.7 

160.8 

13.3 

277.9 

75772' 

'       CORONARY  BYPASS  X-RAY 

46.8 

17.4 

a.9 

66.9 

75774' 

'       ARTERY  X-RAY,  EACH  VESSEL 

34.8 

18.6 

%M 

53.1 

75775' 

'       ARTERY  X-RAY,  EACH  VESSEL 

55.1 

39.1 

4.7 

98.9 

75790' 

>       VISUALIZE  A-V  SHUNT 

66.7 

94.4 

20.8 

181.8 

78620' 

'       VEIN  X-RAY,  ARM/LEG 

22.2 

81.7 

aa 

57.5 

78821' 

>       VEIN  X-RAY,  ARM/LEG 

429 

53.7 

•JO 

102.2 

78822' 

VEIN  X-RAY.  ARMS/LEGS 

24.7 

48.0 

BJ 

75.9 

78823* 

VEIN  X-RAY,  ARMS/LEOS 

51.3 

71.0 

T.7 

130.0 

78625* 

VEIN  X-RAY.  TRUNK 

34.3                   25.91 

aj 

83.0 

78626* 

VEIN  X-RAY,  TRUNK 

79.5 

86.9 

ft? 

178.1 

UMI 


•  W«rk  RVU*  tor  radiology  in  «ii«  medsl  to*  aefwduto  nn  bM«d  on  Th*  Haivard  Rttativ*  Valu*  Study.  Hemww,  •••  toxt  tor 
our  ptaiM  tor  9m  actual  to*  wlwduto. 
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Model  Fee  Scheduli:  WIW  Estimates  Of  Relatlva  Valua  Unlta  (RVU)  (Wtork.  Ovartia^ 
mdJolaO  for  Harvard  Ptiaae  I  Prooedurea  1/ 


HCPC8      DESCRIPTION 


MODinER 


PC 


PC 


WORK 
RVU 


75827  •  VEIN  X-RAY,  CHEST 

75626  '  VEIN  X-RAY,  CHEST 

75632  *  VBN  X-RAY,  t«DNEY 

75634  *  VEIN  X-RAYS,  KIDNEYS 

76067  •  X-RAY  OF  MAMMARY  DUCT 

76086  •  X-RAY  OF  MAMMARY  DUCTS 

78069*  X-RAY  OF  MAMMARY  DUCTS 

76090  *  X-RAY  EXAM  OF  BREAST 

76090  •  X-RAY  EXAM  OF  BREAST 

76091  •  X-RAY  EXAM  OF  BREASTS 
78091  *  X-RAY  EXAM  OF  BREASTS 
76355  •  CAT  SCAN  FOR  LOCALIZATION 

76360  *  CAT  SCAN  FOR  NEEDLE  BIOPSY 

76361  *  CAT  SCAN  FOR  NEEDLE  BIOPSY 

76365  •  CAT  SCAN  FOR  CYST  ASPIRATION 

76366  •  CAT  SCAN  FOR  CYST  ASPIRATION 
76370  •  CAT  SCAN  FOR  THERAPY  GUIDE 
76375  •  CAT  SCANS,  OTHER  PLANES 
76500  *  ECHO  EXAM  OF  HEAD 
76506  *  ECHO  EXAM  OF  HEAD 

76511  •  ECHO  EXAM  OF  EYE 

76512  *  ECHO  EXAM  OF  EYE 
76516  '  ECHO  EXAM  OF  EYE 
76519  •  ECHO  EXAM  OF  EYE 
76529*  ECHO  EXAM  OF  EYE 
76700  *  ECHO  EXAM  OF  ABDOMEN 
76705  *  ECHO  EXAM  OF  ABDOMEN 
76770  *  ECHO  EXAM  ABDOMEN  BACK  WAU 
76775  *  ECHO  EXAM  ABDOMEN  BACK  WAU 
76805  *  ECHO  EXAM  OF  PREGNANT  UTERUS 
7681 5  *  ECHO  EXAM  OF  PREGNANT  UTERUS 
76625  *  ECHO  EXAM  OF  FETAL  HEART 

76655  *  ECHO  EXAM  OF  PELVIS 

76656  *  ECHO  EXAM  OF  PELVIS 
76857  *  ECHO  EXAM  OF  PELVIS 
77400  *  DAILY  RADIATION  THERAPY 
77405  *  DAILY  RADIATION  THERAPY 
77410  *  DAILY  RADIATION  THERAPY 
77415  *  PORT  VEfllFCATION  FILMS 
77420  *  WEEKLY  RADIATION  THERAPY 
77425  *  WEEKLY  RADIATION  THERAPY 
77430  *  WEEKLY  RAWATKJN  THERAPY 
77465  *  DAILY  WLOWOLTAGE  TREATMENT 
77470  *  SPECIAL  RADIATION  TREATMENT 
77750  *  INFUSE  RADIOACTIVE  MATERIALS 
77761  *  RADIOELEMENT  APPUCATION 
77762*  RADIOELEMENT  APPUCATION 
77763  *  RADIOELEMENT  APPUCATION 
77776  *  RADIOELEMENT  APPUCATION 

RADIOELEMENT  APPUCATION 

RADIOELEMENT  APPUCATION 

77769  *  RADIOELEMENT  APPUCATION 

77790  •  RADIOELEMENT  HANDUNO 

78300  *  NUCLEAR  SCAN  OF  BONE 

76305  *  NUCLEAR  SCAN  OF  BONES                       PC 
78305  *  NUCLEAR  SCAN  OF  BONES 

76306  *  NUCLEAR  S^AN  OF  SKELETON                 PC 

*  Work  RVU»  tor  radioloty  m  this  mod*!  to*  •ch*duto  ar*  ba«*d  on 
our  plant  tor  th*  actual  to*  Khodul*. 


OVERHEAD 
RVU 


35.4 

76.8 
75.7 
95.7 
45.3 
29.3 
12.8 
13.2 
22.6 
16.1 
34.0 
48.9 
45.0 
82.0 
35.4 
74.1 
37.9 
36.6 
12.6 
24.1 
20.0 
26.6 
19.2 
20.3 
15.4 
40.3 
29.1 
36.2 
29.3 
45.5 
32.1 
72.1 
49.4 
53.2 
48.6 
24.1 
26.3 
36.6 
15.1 
47.5 
90.2 
95.2 
19.2 
35.7 
52.9 
57.9 
104.0 
114.9 
76.5 
161.3 
206.5 
14.3 
27.2 
14.5 
14.5 
17.6 
15.6 


MALPRACTICE 
RVU 


31.9 
77.3 
71.8 
99.9 
40.7 
34.1 
54.1 
9.5 
21.7 
11.4 
29.9 
82.7 
46.5 
101.2 
24.8 
69.3 
60.7 
40.8 
16.4 
53.8 
57.1 
70.7 
85.1 
65.8 
55.4 
52.8 
37.8 
46.2 
38.5 
42.1 
26.2 
21.6 
43.8 
46.1 
29.7 
21.3 
28.9 
35.0 
9.7 
45.8 
71.9 
65.3 
15.3 
36.1 
35.1 
60.3 
143.7 
190.4 
103.8 
129.8 
310.4 
21.7 
43.4 
43.2 
24.7 
64.7 
26.3 


TOTAL 
RVU 


3.8 

70.9 

8.7 

182.6 

8.4 

186.8 

10.7 

206.0 

4.7 

80.7 

3.6 

87.2 

5.7 

72.4 

1.0 

22.7 

2.5 

47.0 

1.3 

30.6 

3.4 

67.0 

6.3 

116.9 

5.4 

99.9 

11.4 

194.9 

2.7 

82.7 

10.0 

173.4 

8.7 

105.3 

4.6 

62.2 

2.1 

31.1 

5.7 

83.6 

4.6 

61.9 

5.9 

103.2 

5.5 

88.8 

S5 

91.3 

4.7 

75.5 

5.6 

99.7 

4.2 

71.1 

5.7 

90.1 

4.6 

72.4 

6.1 

93.7 

5.0 

83.3 

3.6 

97.5 

5.7 

99.9 

8.2 

107.5 

4.1 

82.8 

2.2 

47.8 

3.2 

80.4 

3.9 

75.7 

1.1 

25.9 

4.6 

!               97.6 

7.9 

i             170.0 

7.3 

187.8 

1.1 

35.6 

3.4 

75.2 

3.9 

91.9 

8.6 

D              124.7 

17.2 

294.9 

24.9 

339.2 

7.3 

187.4 

9.3 

300.1 

34.8 

551.7 

2.0 

36.0 

4.6 

75.4 

4.9 

82.6 

2.7 

41.9 

9.9 

89.4 

2.9 

44.9 

Th*  Harvard  Ralaliv*  Vafc**  Study.  How*v*r.  •••  toxl  tor 
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1 

'  i^"^'r  ^^^^^^^  R^l^^^^^^^Bf  V 

Mpne^l 

«Kl  TolaO  tor  Harvard  Ptianiripaeatt 

msV 

HCPC8       DESCMFIimi 

MOOMBM 

•WOMK   ) 

OMOWMOID 

MALPRACTICE 

Tonm.    \ 

1 

RVW     1 

RVU 

RVU 

RVtf       . 

7a306< 

>       HUCLBm^CM  OF  SREtETON 

aD,3 

70.8 

7.8 

9BJf 

7S310< 

>       BONEnOODFLOVVeOKN 

*C 

•0.4 

17.3 

1J 

2BJ( 

7S310< 

*       BONE  KOOD  FLOW  SCAN 

M.S 

29.2 

t.8 

4KJI 

7831S< 

>       NUCLBm^CAN  OF  lOME 

«e.i 

.61.9 

taom 

7S3S0' 

>       BONE  MMBML  COMTeKT  STUDY 

■PC 

MS 

12.7 

Mm 

7S3S0' 

'       BONE  MRNeRALCONTEIfr  STUDY 

«e.8 

37.3 

«j 

78351' 

>       BONE  MinenALCONrEMT  STUDY 

J«C 

4!l.2 

18.3 

jial 

78351  « 

•       BONE  MBNeRAL  COMTENT  STUDY 

aD.8 

623 

tM 

liu 

78380* 

>       NUCLEMI«CAN  OF  JOm 

wc 

tt.e 

16.2 

tJ 

«s 

78380< 

>       NUCLBWI-BCAN  OF  JMIT 

4S.1 

US 

78381  « 

>       NUCLEMI'BCAN  OF  JDMTS 

9C 

•MS 

20.9 

2J 

arji 

78381  < 

•       NUCLBm-BCAN  OF  JSINTS 

ms 

65.2 

«l 

«2J 

80600 

UB  PMMOLOOY  C0N9VLTATION 

i»e.7 

69 

ta.li 

80502 

LAB  PMKXOOY  CONSULTATION 

«.6 

12.4 

■u 

Mii 

85095 

BONE  MMVIOW  ASPVMflON 

409 

21.0 

«8J|: 

85007 

BONE  MMWOW  INIUWIH.IATION 

«6.7 

15.0 

«IJ§ 

85100 

BONE  MMMOW  EXAMINATION 

fli.4 

33.7 

«UR 

85101 

ASPIRATE, «TAiN  BOMTMARROW 

■88.4 

22.5 

%A 

atf| 

85102 

BONE  MMRROW  BtORSV 

«.9 

26.7 

2J 

»4| 

88104 

CYTOPWfHOLOGY                                  - 

ao.8 

7.2 

0.1 

4Bi^ 

88125 

FORENBICCYTOPATMOL^GY 

«.0 

6.0 

M 

»4J 

88130 

SEX  CIIHOIWVTIN  IDBTPIFICATION 

«e.e 

4.6 

0.4 

1X4 

88162 

CYTOPMMOLOOY,  BCnNStVE 

«5.8 

12.6 

1.0 

MM 

88170 

PINE  NEEDLE  ASPtmcnON 

46.5 

20.0 

84 

MM 

88171 

RNE  NEEBLE  ASPIRAiMON 

m.7 

23.8 

2.1 

Mm 

88172 

EVALUATUN  OF  SMBMH 

68.7 

10.7 

4i» 

88173 

MTERPnennTioN  of  BMEAR 

MM 

14.5 

M^ 

88300 

SURQ.PMm.  GROSS 

4.9 

3.6 

•J 

*M, 

88302 

SURG  mWI.  GR0S8«ND  MICRO 

«.3 

8.8 

•J 

tz*i 

88304 

SURG  PATH.  0R0SS4MD  MICRO 

«.9 

12.1 

tM 

88305 

SURG  PAIH.  GROSS  JMD  MICRO 

36.8 

18.2 

M 

484 

88307 

SURG  PKEM.  GROSS4ND  MICRO 

«5.1 

25^ 

U 

'a2j; 

88309 

SURG  PMM.  GROSS  ItND  MICRO 

ff.7 

S3.8 

83 

^Mjb 

88321 

MICR08UDE  CONSUUnmON 

a6.i 

12.9 

Mm 

88323 

MICROeUBE  CONSULTATION 

».5 

12.3 

JUOt 

88325 

cqmphbhsnsive  rcmbw  of  data 

».1 

14.7 

4l4 

88329 

coNsuLiwnoN  DURme  surgery 

«.5 

11.5 

•«6« 

88331 

'  CONSUtXPCnON  OURRM  SURGERY 

40.9 

19.6 

%M 

«2i«! 

88332 

coNsuonnoN  durms  surgery 

as.o 

10.5 

M» 

88348 

ELECTROMIIICROSOOPY 

-90.4 

30.9 

MM 

-m-v 

0FFICEX3P  visit.  NOV.  BRIEF 

ilC.9 

10.7 

U 

MM 

80010 

OFFicBorvisrr.  nbw.ito 

4B.7 

18.0 

14 

aLH 

80015 

OFnCE/OPVISrr.  NBW.INTEflM 

«l.6 

15.4 

aa# 

90017 

OFFICEWrviSIT.  Na*.€XTEND 

ms 

17.2 

U 

47JJ 

90020 

OFFICGfOPVISfT.  NEMT.COMPRH 

46.9 

22.9 

BUB 

OFFiceopvisrr.  Esr.«NNiM 

«.3 

5.3 

«l 

ttjl 

90040 

OFFicE/ormsrr.  esx.  aiVEF 

tt.9 

7.7 

«J 

auc 

90O6O 

OFFICE«PVISIT.  EST,  CTO 

m.7 

8.9 

90060 

OFFIC&0P VISIT.  EST.WTERM 

aoo 

10.7 

M 

mM 

90070 

OfFICEAIPVISIT.  EST.  CKTEND 

ae.3 

13.6 

tA 

4UH 

tOODO 

OFFICE^S^ VISIT,  ESr.-eOMPRH 

«&9 

20.2 

9i 

6I4.|| 

90200 

HCySPrGNLCARE,  NEW.9RIEF 

«D.O 

ao.9 

4B,a 

90215 

HOSPITM.«ARE,NEW,«rrERMED. 

66.7 

26.4 

aaa 

90220 

HOSPmL«ARE.  NEW.-eOMPREH. 

mj9 

32.7 

90225 

H08Pnw.«ARE,  NEW,  NEWBORN 

«D.9 

VtA 

«JI 

W3A 

90240 

H08PmL9ISIT,  BRffiF 

48.4 

M 

mak 

90250 

..    HOSPTENt  VISIT,  LMOiEB 

ao.o 

MM 

lltodel  Fee  Schedute:  InllW  Eftlina»  Of  Helalive  Value  Unte  (RVU)  (Vltork.  O^ 
«Kl  Total)  tor  Harvard  Phaae  I  Procedures  1/ 


HCPC8       DESCRIPTION 


MODIFIER 


•  Wofti  RVU»tor  fdld>ny%t«i»< 
ouf  piaiM  for  aw  actual  fM  aelMdiil*. 


90260  HOSPITAL  VISrr.  INTERMEDIATE 

90270  HOSPITAL  VISIT.  EXTENDED 

90280  HOSPITAL  VISIT.COMPREHENSIVE 

90262  NORMAL  N^BORNCARE.HOSPITAL 

90300  CARE  FACILITY  VISIT,  BRIEF 

9031 5  CARE  FACILITY  VISIT.INTERMED 

90320  CARE  FACILITY  VISIT,  COMPRH. 

90340  CARE  FACIUTY  VISIT,  BRIEF 

90350  CARE  FACILITY  VISIT,  UMITEO 

90360  CARE  FACIUTY  VISIT,INTERMED 

90370  CARE  FACIUTY  VISIT,  EXTEND. 

90600  UMITED  CONSULTATION 

90605  INTERMEDIATE  CONSULTATION 

90610  EXTENDED  CONSULTATION 

90620  COMPREHS4SIVE  CONSULTATION 

90630  COMPLEX  CONSULTATION 

90640  BRIEF  FOLLOW-UP  CONSULT 

90641  UMITED  FOUOW-UP  CONSULT 

90642  INTERMEDIAT  FOLLOWUP  CONSULT 

90643  COMPLEX  FOLLOW4JP  CONSULT 
90750  PREVENTIVE  MEDICINE,  ADULT 
90752  PREVENTIVE  MEDICINE,  5-1 1 

90760  PREVENTIVE  MEDICINE,  ADULT 

90761  PREVENTIVE  MEDICINE,  12-17 

90762  PREVENTIVE  MEDICINE.  5-1 1 
90625  EVALUATION  OF  TESTS/RECORDS 
90831  TELEPHONE  CONSULTATION 
90835  SPECIAL  INTERVIEW 

90647  SPECIAL  FAMILY  THERAPY 

90649  SPECIAL  FAMILY  THERAPY 

90680  MEDICAL  HYPNOTHERAPY 

90687  CONSULTATION  WITH  FAMILY 

82004  NEW  EYE  EXAM  &  TREATMENT 

92012  EYE  EXAM  li  TREATMENT 
9201 4  EYE  EXAM  &  TREATMENT 

92020  SPECIAL  EYE  EVALUATION 

92060  SPECIAL  EYE  EVALUATION 
82065  ORTHOPTIC/PLEOPTIC  TRAINING 
92070  FITTINO  OF  CONTACT  LENS 

92061  VISUAL  FIELD  EXAMINATION (S) 
92062'  VISUAL  FIELD  EXAMINATION (S) 
92063  VISUAL  FIELD  EXAMINATION(S) 
021 00  SERIAL  TONOMETRY  EXAM  (S) 

921 20  TONOGRAPHY  &  EYE  EVALUATION 

921 30  WATER  PROVOCATION  TONOGRAPHY 

921 40  GLAUCOMA  PROVOCATIVE  TESTS 

92225  EXTENDED  OPHTHALMOSCOPY.  NEW 

92230  OPHTHALMOSCOPY/ANGIOSCOPY 

92235  OPHTHAUHOSCOPY/ANGIOGRAPHY 

92250  OPHTHALMOSCOPY;  FUNDUS  PHOTO 

92260  OPHTHALMOSCOPY/DYNAMOMETRY 

02270  ELECTRO-OCULOGRAPHY 

92275  ELECTRORBTINOGRAPHY 

92280  SPECIAL  EVE  EVALUATION 

92283  COLOR  VISION  EXAMINATION 

92284  DARK  ADAPTATION  EYE  EXAM 
92265  EYE  PHOTOGRAPHY 

92286  INTERNAL  EYE  PHOTOGRAPHY 

92287  INTERNAL  EYE  PHOTOGRAPHY 
82502  EAR  AND  THROAT  EXAMINATION 


WORK 
RVU 


OVERHEAD 
RVU 


24.4 

33.7 
42.8 
24.4 
17.6 
29.9 
54.0 
13.7 
17.6 
21.7 
29.9 
19.2 
32.4 
45.5 
58.7 
72.1 
14.5 
19.2 
23.6 
72.1 
28.3 
24.4 
28.3 
28.3 
20.8 
61.2 
20.6 
42.5 
68.7 
65.6 
68.6 
44.4 
27.2 
14.5 
17.6 
10.1 
12.3 
8.5 
35.8 
10.7 
14.5 
22.2 
7.7 
9.1 
15.4 
8.2 
12.6 
23.6 
47.7 
6.9 
9.6 
9.8 
10.7 
10.7 
3.6 
6.3 
5.5 
14.8 
17.3 
26.0 


HALPRACTICE 
RVU 


12.2 

15.7 

16.4 

11.0 

12.5 

15.2 

24.2 
8.7 

10.0 

11.2 

14.2 

21.0 

22.0 

27.7 

36.0 

47.2 
9.3 

11.7 

14.8 

20.5 

14.1 
2.9 

13.4 

19.2 
7.0 
9.6 
5.9 
10.2 
9.5 
3.8 
12.8 
8.1 
19.1 
13.6 
17.8 
9.0 
12.1 
8.8 
46.9 
10.6 
19.9 
26.7 
8.6 
9.4 
15.2 
9.0 
14.0 
23.2 
56.2 
11.0 
16.5 
21.3 
40.4 
32.7 
10.8 
17.9 
11.3 
46.8 
43.9 
27.1 


TOTAL 
RVU 


1.1 

1.8 

1.6 

1.1 

1.2 

1.4 

2.1 

0.6 

0.9 

1.0 

1.3 

3.1 

3.0 

3.9 

4.5 

5.7 

1.0 

1.2 

1.4 

2.0 

1.9 

0.3 

1.6 

2.8 

C.6 
1.1 

0.7 

1.2 

1.1 

0.4 

1.3 

0.9 

1.6 

1.1 

1.5 

0.8 

1.1 

0.7 

4.0 

0.9 

1.3 

2.2 

0.7 

0.9 

1.S 

0.8 

1.2 

2.0 

4.7 

0.9 

1.4 

2.1 

3.4 

2.8 

0.9 

1.8 

0.9 

S.9 

3.7 

4.2 


37.7 
80J 
60.8 
86.5 
31.3 
46.5 
80.3 
23.2 
28.5 
33.9 
45.4 
43.3 
S7.4 
77.1 
99.2 
125.0 
24.8 
32.1 
39.8 
94.6 
44.3 
27.6 
43.8 
50.1 
26.2 
71.9 
27.2 
53.9 
90.3 
99.8 
82.8 
53.4 
474 
MM 
36.9 
19.9 
25.5 
18.0 
86.6 
224 
31.7 
51.1 
174 
184 
314 
194 
274 
484 
1084 
184 
27.5 
294 
54.5 
464 
154 
25.7 
17.7 
65.5 
644 
50.3 


UMI 
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Mo(M  Foo  SchodUle:  Inlliai  Estinutes  of  TMafiveyAie  Units  (RVU)  pVofK  Ovwtiead. 
and  TotaQ  for  Harvard  Ptiasel  Procedures  1/ 


NCPCS       DE8CMPTKW 


MODtREf 


MS04  EAR  MI0R06COPY  EXAMINATION 

98806  8PEECH-A  MEAMNO  EVALUATION 

•2S07  SPEECHMEARiNO  THEFMPV 

•2S0e  8PEEC»«H6ARINQ  THEfMPY 

«2S11  NA80PHMBrNOOSCOI>V 

92S1 2  NASAL  RJMCTION  STUDIES 

92S1 6  FACIAL  MSIiVE  FUNCDON  TEST 

82S20  LARYNQEAL  FUNCTION  STUDIES 

92541  SPONTANEOUS  NYSTAGMUS  TEST 

92542  POSmONAL  NYSTAGMUS  TEST 

92543  CALORIC  VESTIBULAM  TEST 

92544  OPTOKHHEIIC  NYSTAfiMUS  TEST 

92545  OSCILIATINO  TRACtOMO  TEST 
9eS4«  TORSION  SMVINOREOOBOINO 
•2547  SUPPLa«ENTAL  ELECTaiCAL  TEST 
92891  PURE  DONE  HEARiNO  TEST,  AIR 
92SS2  PURE  DONE  AUOIOMETRy,  AIR 
92953  AUDI0ME1XIY.  AIR  &  lOME 

92555  SPEECH  TMRESHOLD  AUDIOMETRY 

92566  SPEECH«40iOMETf«r.  COMPLETE 

92557  COMPREHENSIVE  AUDIOMETRY 
92SS0      ,    OROUPAIAIOMETRICTESTINO 

92860  BEKESYAUOiOMETRT.  SCREEN 

98961  BEKESYMIDIOMETRT,  QMGNOSIS 

98962  LOUDNEfie  BALANCE  TEST 

92963  TONE  DECAY  HEARIMB  TEST 

92964  SISI  HBIAMG  TEST 

92965  8TENGBR  XEST.  PURE  TONE 

92966  IMPEDANCE  HEARING  TEST 
92867  TYMPANOMETRY 

92866  ACOUSTBCAEFLEX  TESTING 

92869  ACOUSTBC  KEFLEX  DECAY  TEST 

92971  RLTERCO  SPEECH  HEARING  TEST 

92972  STAGGERED  SPONDAIC  WORD  TEST 
98979  SENSORMEURAL  ACUITV  TEST 
92576  SYNTHETIC  SENTENCE  TEST 
92977  STENGER  XEST.  SPEECH 

92580  ELECmOSERMAL  AUDtOMETRY 

98561  EVOKEDAE6PONSE  AUDIOMETRY 

989e»  CONDITiONING  PUY  AUDIOMETRY 

98964  ELECTHOCOCHLEOQRAPHY 

92989  BRAINSTEM  EVOKEDAUOIOMETRY 

98989  AUDtTORY  FUNCTION  TEST(S) 

98960  HEARING  AN)  EXAM.  ONE  EAR 

92991  HEARINaAlD  EXAM.  BOTH  EARS 

92968  HEARING  MD  CHECK.  ONE  EAR 

98903  HEARING  AID  CHECK.  BOTH  EARS 

•2904  ELECTROMEARING  MO  TEST.ONE 

•2909  ELECTBONEARINOAO  TEST.BOTH 

92806  EAR  PfOieCTOR  EVALUATION 

93000  ELECTKOCAROIOGRAM.  COMPLETE 

93008  ELECTROCARDIOGRAM.  TRACING 

93010  ELECTROCARDIOGRAM  REPORT 

•3012  TRANSMISSION  OF  ECO 

•3014  REPORTOM  TRANSMrTTED  ECG 

93018  CARDIOVASCULAR  STRESS  TEST 

93084  CARDIAC  BRUG  STRESS  TEST 

•3040  RHYTHM  ECO  WITH  REPORT 

•3041  RHYTHM  GCQ.  TRACHIQ 

•3042  RHYTHM  ECG.  REPORT 


WORK 
RVU 


41.9 
».4 

1S.2 
>8.1 
41.6 
24.4 
20.6 
35.9 
22.8 
M.7 
46.4 
«0.1 

•  3 
U.4 
12.9  { 

3.6! 

3.6] 

4.9 

3.3 

4.7 

•  1 

n.2 

5.8 

7.1 
3.6 
4.9 

4.1 
3.0 
«.• 

a.8 

3.6 

4.1 
3.6 
1.1 
3.8 
3.0 
8.5 
8.8 

aa.7 

8.8 

28.8 

27.7 

7.7 

J7.6 

J7.0 

7.1 

8.0 

8.3 

6.8 

•  3 
7.7 
3.3 
3.3 
7.1 
8.0 

17.8 

S5.1 
4.4 
3.8 
3.3 


OVERHEAD 
RVU 
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MALPRACTICE 
RVU 


•.8 

1^7 

11^] 

3.8 

29.8 

18.1 

lt.4 

18.1 

18.0 

11.2^ 

14.9 

8.8 

•JO 

•M 

•LB. 

•A 

8.8 

8l7 

•M\ 

•A- 

17.8 

31.81 

7.7 

10J 

8.4 

8.1 

&4 

8.1 
7JI 
8.1. 
•Lt 
t« 

•J 

9.2 

10.0 

•  1 

60.2 

•  1 
32.1 

50.6 
7.7 

27.8 
108.3 
9.8 
3.3 
3^ 
1J 
9.3 

14.7 
83 
8.1 

14.4 
7.8 

28.0 

46.8 
8.4 
4^ 
44 


IS 

tj 

M 
42 

2-0| 
2.»| 
2.41 

1J 

2.4 

1.4 

I. 

1.1 

0 

t 

1 

8 

1.4 

2: 

5.ti 

0.1 

14 

0.1 

1 

0.9 

0.8 


TOTTAL 
RVU 


22.2 

39.0 

32.13 

22.« 

78.8 

41 .5j 

3S.3i 

54.4 

4s.y 
2fi.r 

35.7; 
aai 

18.8 
23.4 

24.4 

toa 

11.2 

18.^ 

8.« 

14.V 

2».5; 

48.1 
14.8 

las' 

•» 

i2.«: 

10.4 

8-2l 
15.5' 
12.1' 

11.3 
lO.s' 

6.8' 

lao, 
•  1 
20.0^ 
18:2: 
88.7' 
1«.2 
68:8 
86:3 
18.8 
48.7 
137.2 

i«-i: 

US' 
10.3; 

8.8' 
20.1' 
23.7* 
14i 

SB' 
22.8 
14.3, 
482! 
85  J' 
11.4' 

8.0: 
8.6* 


of 

fOf  HBMBIw 


VMuBUnilB  (RVU)  (Worn. 
IPncBdyraBW 


88810 
88812 
88013 
88014 
'88018 


HCPCB      DE8CRI 


RTKM 


MOOmBI 


83048  RHYTHM  EGG 

88201  PHONOCMBlOBRAMftECOLEAO 

PHONOCAROiOeRAM  8  ECO  UEAO 
PHONOCAROtOORAM  8  ECO  LEAD 
SPECIAL  PNOMOCAROIOORAM 
SPECIAL  mONOCAROtOORAM 
93210  MTRACAROMCPHONOCAROIOMAM 

83220         VECTORCAftMOORAM 
83222  VECTORCAflDIOORAM  REPORT 

83240  BALLISTOCM«OGRAM 

83255  APEXCAROIOQRAPHY 

03258  ELECTnOCAMNOORAM  MOMIORMO 

83262  ELECTROCAftOtOORAMMONFTORMO 

93263  ELECTROCAWOIOORAM  MOMTORmO 

83286  ELECTROGAffnOORAM  MONRONNG 

83288  ECORECOnMREVIEW 

88901  RIGHT  HEAHTCATHETEROATION 

83803  INSERT/PLACE  HEART  CATHETER 

83606  BIOPSY  OF  NEART  LINING 

83910  LEFT  HEART  CATHETEROATIOII 

8381 1  LEFT  HEART  CATHETERIZATION 

03824  LEFT  HEART  CATHETEROATION 

83828  RT  8  LTHGART  CATHETERS 

83927  RT  8  LTHBWT  CATHETERS 

83928  RT  8  LT  HBART  CATHETERS 
83939  INSERTIOrKREMOVE  CATHETER 
93938  INSERT  ORCtftATON  ASSIST 
84010         BREATHmC  CAPACrTY  TEST 
84070  BRONCHOBMSM  EVALUATKMI 
84620  PULMONARY  BTRESS  TESTINO 
84880  PRESSURE  BREATHING  (IPPB) 

84681  PRESSURE  BREATHING  (IPP^ 

84682  PRESSURE  BREATHING  (IPP^ 
84886         mrriAL  VEMnUTtON  ASSIST 
84697         CONTINUGO  VENTILATKW  ASSIST 

P08  AIRWAT  PRESSURE,  CPAP 
NEO  PREBOURE  VENTILATKW.CN^ 
AEROSOi  OR  VAPOR  INHALATIONS 
86087  SKIN  END  KMNTTITRATKW 

BBOSar        NOSE  ALLERGY  TEST 
96070  BRONCHIAL  AUEROY  TESTS 

98071  BRONCHMi  ALLERGY  TESTS 

98078  PROVOCAIWC  TESTING 

ULTRAVKHfT  UttHT  THERAPY 
PHOTOCMBIOWEflAPY  WITH  OV^ 
PHOTOCHOBOFHERAPV  WITH  UV^ 
TELEPHONE  00MULTAT10N 
TELEPHONE  OOMULTATKW 
TELEPHONE  0DN8ULTATK)N 
EMERGENCY  CARE  SERVK^ES 
88152         NEWBORN  RnU8C(TATK>N 
88186         MEDKiAL  CONFERENCE 
88188  MEDK^AL  CONFERENCE 

88180         CRmCAL  CARE.  EACH  HOUR 
89162  CRmCAL  CARE.  ADDED  30  MM* 


WORK 
RMI> 


OVERNEAO 
RVU 


4.4 
9.3 
8.8 
8.9 

18.7 
17J 

8.0 
18.8 

8.8 
10.7 

8.2 

21.9 

42.2 

32.9 

38.4 

11.0 

88.8 

88.8 

74.8 

81.3 

80.8 

84.1 

t32.2 

188.0 

173.8 

180.8 

121,2 

15.8 

28.S 

28.3 

8.0 

8.8 

2.2 
44.2 
27.4 
20.6 
20.3 

8.8 
44.4 

ao.8 

88.8 
33.7 
89.1 
8.8 
14.8 
17* 
10.7 
18.4 
20.0 
80.8 
78.2 
84.4 
43.8 
80.8 
33.7 


11.1 

17.4 

7.8 

8w8 

41.8 

18.2 

18.3 

18.8 

17J 

8J 

8.1 

34.1 

82.8 

72.7 

82.7 

14.B 

182.8 

117.4 

120.7 

18B.1 

180.3 

1SSJ 


MALPRACTICE 
RVU 


TOTAL 
RVU 


a4;7 


228.8 
1814 
202A{ 
M8.4 
18l7 


88J 
SJ 

•uB 
87J 


184 
U 
•■1 


104 


14.8 
884 

40.3 
17.( 


p*g*B^ 
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ADDENDUM  C 
GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 


CARRIER 

LOCALITY 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

OVERHEAD 

MALPRACTICE 

510 

5 

BIRMINGHAM,  AL 

0.981 

0.913 

0.826 

510 

.  4 

MOBILE.  AL 

0.964 

0.9t1 

0.826 

510 

2 

NORTH  CENTRAL  AL 

0.970 

0.867 

0.826 

510 

1 

NORTHWEST  AL 

0.985 

0.869 

0.826 

510 

6 

RURAL AL 

0.975 

0.851 

0.826 

510 

3 

SOUTHEAST  AL 

0.972 

6.869 

0.819 

1020 

1 

ALASKA 

1.106 

1.255 

1.045 

1030 

5 

FLAGSTAFF  (CITY).  AZ 

0.983 

0.911 

1.258 

1030 

1 

PHOENIX  (CITY),  AZ 

1.003 

1.016 

1.258 

1030 

7 

PRESCOTT  (CITY).  AZ 

0.983 

0.911 

1.258 

1030 

99 

RURAL  ARIZONA 

0.987 

0.943 

1.258 

1030 

2 

TUCSON  (CITY).  AZ 

0.987 

0.989 

1.258 

1030 

8 

YUMA  (CITY).  AZ 

0.983 

0.911 

1.258 

520 

13 

ARKANSAS 

0.960 

0.856 

0.309 

2050 

26 

ANAHEIM-SANTA  ANA.  CA 

1.046 

1.220 

1.374 

542 

14 

BAKERSFIELO.  CA 

1.028 

1.050 

1.374 

542 

11 

FRESNO/MADERA.  CA 

1.006 

1.009 

1.374 

542 

13 

KINGS/TULARE.  CA 

0.999 

1.001 

1.374 

2050 

18 

LOS  ANGELES.  CA  (1ST  OF  8) 

1.060 

1.196 

1.374 

2050 

19 

LOS  ANGELES.  CA  (2ND  OF  8) 

1.060 

1.196 

1.374 

2050 

20 

LOS  ANGELES.  CA  (3RD  OF  8) 

1.060 

1.196 

1.374 

2050 

21 

LOS  ANGELES.  CA  (4TH  OF  8) 

1.060 

1.196 

1.374 

2050 

'    22 

LOS  ANGELES.  CA  (5TH  OF  8) 

1.060 

1.196 

1.374 

2050 

23 

LOS  ANGELES.  CA  (6TH  OF  8) 

1.060 

1.196 

1.374 

2050 

24 

LOS  ANGELES.  CA  (7TH  OF  8) 

1.060 

1.196 

1.374 

2050 

25 

LOS  ANGELES,  CA  (8TH  OF  8) 

1.060 

1.196 

1.374 

542 

3 

MARIN/NAPA/SOLANO,  CA 

1.012 

1.198 

1.374 

542 

10 

MERCED/SURR.  CNTYS.  CA 

1.018 

1.009 

1.374 

542 

12 

MONTEREY/SANTA  CRUZ.  CA 

1.023 

1.108 

1.374 

542 

1 

N.  COASTAL  CNTYS.  CA 

1.003 

1.072 

1.374 

542 

2 

NE  RURAL  CA 

1.001 

0.990 

1.374 

542 

7 

OAKLAND-BERKELEY.  CA 

1.028 

1.258 

1.374 

542 

27 

RIVERSIDE,  CA 

1.026 

1.080 

1.374 

542 

4 

SACRAMENTO/SURR.  CNTYS.  CA 

1.026 

1.088 

1.374 

542 

15 

SAN  BERNADINO/E.CENTRAL  CA 

1.025 

1.077 

1.374 

2050 

28 

SAN  DIEGO/IMPERIAL.  CA 

1.026 

1.090 

1.374 

542 

5 

SAN  FRANCISCO.  CA 

1.038 

1.303 

1.374 

542 

6 

SAN  MATEO.  CA 

1.038 

1.303 

1.374 

2050 

16 

SANTA  BARBARA.  CA 

1.012 

1.073 

1.374 

642 

9 

SANTA  CLARA.  CA 

1.048 

1.286 

1.374 

542 

8 

870CKTON/SURR.  CNTYS.  CA 

1.019 

1.027 

1.374 

2050 

17 

VENTURA.  CA 

1.034 

1.132 

1.374 

550 

1 

COLORADO 

0.999 

0.988 

0.685 

UMI 
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GEOGRAPHIC  PRACTICE  COOT  INDieCS  BY  MEDICARE  CARRCR  LOCAUTV 


CARRIER 
NUMBER 


LOCALITY 
NUMBER 


10230 
10230 
10230 
10230 
570 
580 
590 
590 
590 
590 
1040 
1040 
1040 
1040 
1120 
5130 
5130 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621, 
621 
630 
630 
630 
640 
640 
640 
640 
640 
640 
640 
640 
740 
650 
740 


i 


LOCALfTYNAME 


WORK 


EASTERN  CONN. 

NW  AND  N.CENTRAL  CONN. 

SOUTH  CENTRAL  CONN. 

SW  CONNECTICUT 

DELAWARE 

D.C.  -f  MD/VA  SUBURBS 

FORT  LAUDERDALE.  FL 

MIAMI.  FL 

N/NC  FLORIDA  CITIES 

RURAL  FLORIDA 

ATLANTA.  GA 

RURAL  GEORGIA 

SMALL  GACrriES  02 

SMALL  GA  CITIES  03 

HAWAII 

north  idaho 
south  idaho 
champaign-urbana.il 
chicago.  r. 

DEKALB,  ft. 

decatur.il 
east  st.  louis,  il 
kankakee.  k. 

NORMAUtt- 

NORTHWEST,  0. 

PEORIA,  IL 

QUINCY.  IL 

ROCK  ISLAND.  IL 

ROCKFORD.IL 

SOUTHEAST  IL 

SOUTHERN  IL 

SPRINGFIELD.  IL 

SUBURBAN  CHICAGO,  n. 

METROPOLITAN  INDIANA 

RURAL  INDIANA 

URBAN  INDIANA 

DES  MOINES(POLK/WARREN),IA 

IOWA  CITY  (CITY  LIMITS) 

NORTH  CENTRAL  IOWA 

NORTHEAST  IOWA 

NORTHWEST  IOWA 

S.CEN.  IA(EXCL  DES  MOINES) 

SE  IOWA  (EXCL  IOWA  CITY) 

SOUTHWEST  IOWA 

KANSAS  CITY.  KA 

RURAL  KANSAS 

SUBURBAN  KANSAS  CITY.  KA 
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OVERHEAD 


MALPRACTKX 


frJ99 

1.002 

1.018 

1.053 

1.026 

1.059 

0.993 

1.034 

0.975 

0.966 

0.975 

0.956 

0.962 

0.961 

1.003 

0.965 

0.967 

0.965 

1.044 

0.078 

0.961 

0.989 

0.972 

0997 

0.974 

1.009 

a974 

0.995 

1.010 

0.974 

&974 

0.996 

1il20 

0.998 

0.979 

0.980 

0.997 

0.960 

a971 

0.972 

0.969 

0.962 

0.978 

o.tes 

0.978 
0.953 
0.978 


1.053 
1J071 
t.103 
1.139 

%m9 

1.168 

0.981 

1.025 

0J32 

0.871 

1.022 

a841 

0.895 

0.868 

1.094 

a917 

0.936 

0920 

1.114 

0.925 

a927 

0.958 

0.925 

0.968 

a896 

1.031 

0J96 

a9S8 

1.018 

a896 

0.896 

0.966 

1.097 

0.963 

0.896 

0905 

0J68 

0.967 

0916 

0.918 

O890 

0881 

0929 

0.900 

0964 

0.883 

0964 


1.0S6 

1.030 

1.190 

1.234 

0.685 

0.924 

1.380 

1.646 

1.110 

1.110 

0.753 

0.751 

0.753 

0719 

1.028 

0.881 

0.891 

1.140 

1.778 

1.140 

1.140 

1.360 

1.140 

1.140 

1.140 

1.140 

1.140 

0832 

1.361 

1.140 

1.140 

1.140 

1.387 

0.556 

0529 

0531 

0667 

0.687 

0.607 

0.687 

06S7 

0.687 

0687 

0618 

1.181 

0775 

1.181 
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QEOQRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 


CARRIER 

LOCALITY 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

OVERHEAD 

MALPRACTICE 

660 

1 

LEXINGTON  &  LOUISVILLE,  KY 

0.984 

0.917 

0.668 

660 

3 

RURAL  KENTUCKY 

0.974 

0.875 

0.676 

660 

2 

SM  CITIES  (CITY  LIMITS)  KY 

0.976 

0.898 

0.711 

528 

7 

ALEXANDRIA.  LA 

0.985 

0.889 

0.810 

528 

3 

BATON  ROUGE.  LA 

0.991 

0.966 

0.810 

528 

6 

LAFAYETTE.  LA 

0.982 

0.928 

0.810 

528 

4 

LAKE  CHARLES,  LA 

0.975 

0.907 

0.810 

528 

5 

MONROE.  LA 

0.979 

0.880 

0.810 

528 

1 

NEW  ORLEANS,  LA 

0.994 

1.003 

1.187 

528 

50 

RURAL  LOUISIANA 

0.972 

0.880 

0.851 

528 

2 

SHREVEPORT,  LA 

1.003 

0.940 

0.810 

21200 

2 

CENTRAL  MAINE 

0.942 

0.903 

0.718 

21200 

1 

NORTHERN  MAINE 

0.947 

0.912 

0.718 

21200 

3 

SOUTHERN  MAINE 

0.956 

0.980 

0.718 

600 

1 

BALTIMORE/SURR.  CNTYS.  MD 

1.027 

1.040 

0.972 

690 

3 

SOUTH  -I-  E.  SHORE  MD 

1.011 

1.010 

0.847 

690 

2 

WESTERN  MARYLAND 

1.006 

1.013 

0.873 

700 

2 

MASS.SUBURBS/RURAL(CmES) 

0.997 

1.072 

0.857 

700 

1 

MASSACHUSETTS  URBAN 

1.002 

1.131 

0.857 

710 

1 

DETROIT,  Ml 

1.059 

1.091 

1.740 

710 

2 

MICHIGAN,  NOT  DETROIT 

1.010 

0.971 

1.256 

720 

2 

NORTHERN  MINNESOTA 

0.983 

0.919 

0.747 

720 

4 

SOUTHERN  MINNESOTA 

0.979 

0.901 

0.749 

10240 

1 

ST.  PAUL-MINNEAPOUS.  MN 

1.014 

1.024 

0.749 

10250 

1 

RURAL  MISSISSIPPI 

0.960 

0.838 

0.645 

10250 

2 

URBAN  MS  (CITY  LIMITS) 

0.966 

0.902 

0.652 

740 

3 

K.C.  (JACKSON  COUNTY),  MO 

0.978 

0.964 

1.181 

740 

2 

N.  K.C.  (CLAY/PLATTE),  MO 

0.978 

0.964 

1.181 

11260 

3 

RURAL  (EXCL  RURAL  NW)  MO 

0.950 

0.847 

1.193 

740 

6 

RURAL  NW  COUNTIES,  MO 

0.953 

0.866 

1.181 

11260 

2 

SM.  E.CmES+JEFF.CNTY,MO 

0.973 

0.907 

1.301 

740 

1 

ST.  JOSEPH,  MO 

0.950 

0.867 

1.181 

11260 

1 

ST.  LOUIS/LG.  E.CITIES,  MO 

0.988 

0.963 

1.388 

751 

1 

MONTANA 

0.967 

0.926 

0.720 

655 

15 

OMAHA  +  LINCOLN,  NE 

0.971 

0.929 

0.436 

655 

16 

RURAL  NEBRASKA 

0.952 

0.849 

0.443 

655 

17 

URBAN  (CNTY  POP>25000)  NE 

0.956 

0.865 

0.436 

1290 

3 

ELKO  &  ELY  (CITIES),  NV 

0.984 

1.026 

1.147 

1290 

1 

LAS  VEGAS,ET  AL(CmES),NV 

1.036 

1.082 

1.147 

1290 

2 

RENO.  ETAL  (CITIES).  NV 

1.008 

1.141 

1.147 

1290 

99 

RURAL  NEVADA 

1.020 

1.079 

1.147 

780 

40 

NEW  HAMPSHIRE 

0.962 

1.011 

0.603 

860 

2 

MIDDLE  NEW  JERSEY 

1.034 

1.070 

1.297 

860 

1 

NORTHERN  NEW  JERSEY 

1.040 

1.131 

1.152 

860 

3 

SOUTHERN  NEW  JERSEY 

1.016 

1.030 

1.476 

1360 

1 

NEW  MEXICO 

0.981 

0.925 

0.769 

801 

1 

BUFFALO/SURR.  CNTYS.  NY 

1.006 

0.942 

0.966 

UMI 
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QEOQRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 


r 


f 


CARRIER 
NUMBER 


LOCALTTY 
NUMBER 


803 
801 
803 
803 
14330 
801 
801 
5535 
5535 
820 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
16360 
1370 
1370 
1370 
1370 
1370 
1380 
1380 
1380 
1380 
1380 
865 
865 
865 
865 
973 
870 
880 
820 
5440 
900 
900 
900 


i1 


9 

7 
13 

6 

14 

15 

8 

10 

12 
1 
1 

99 
4. 
3 
2 
2 
1 

99 
3 

12 
2 
1 
4 
3 

20 
1 
1 
2 

35 

29 

26 

31 


LOCALITY  NAME 


MANHATTAN.  NY 

N.  CENTRAL  CITIES.  NY 

NYC  SUBURBS/LONG  I..  NY 

POUGHKPSIE/N.NYC  SUBURBS 

QUEENS.  NY 

ROCHESTER/SURR  CNTYS,  NY 

RURAL  NEW  YORK 

RURAL  NORTH  CAROUNA 

URBAN  (CITY  UMITS)  NC 

NORTH  DAKOTA 

AKRON.  OH 

CINCINATI.  OH 

CLEVELAND.  OH 

COLUMBUS.  OH 

DAYTON.  OH 

E.  CENTRAL  (STEUBENVL).  OH 

MANSFIELD.  OH 

MARION  +  SURR.  CNTYS..  OH 

NORTHWEST  (LIMA)  OH 

SCIOTO  VALLEY.  OH 

SOUTHEAST  (OHIO  VALLEY)  OH 

SPRINGFIELD.  OH 

TOLEDO  (LUCAS/WOOD).  OH 

W.  CENTR  (LAKE  PLAINS).  OH 

YOUNGSTOWN.  OH 

OKCITY.ETAL(CmES).OK 

RURAL  OKLAHOMA 

SM.  CITIES  (NORTHERN).  OK 

SM.  CITIES  (SOUTHERN).  OK 

TULSA.  ETAL  (CITIES).  OK 

EUGENE.  ET  AL  (CITIES).  OR 

PORTLAND.ET  AL  (CmES).OR 

RURAL  OREGON 

SALEM.  ETAL  (CITIES).  OR 

sw  OR.  cmES(crrY  umits) 

LG.  PENNSYLVANIA  CITIES 

PHILLY/PITT  MED  SCHS/HOSPS 

RURAL  PENNSYLVANIA 

SMAU  PENNSYLVANIA  CITIES 

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE 

ABILENE.  TX 

AMARILLO.TX 

AUSTIN.  TX 


WORK 


OVERHEAD 


1.059 

0.997 

1.060 

1.004 

1.059 

1.021 

0.988 

0.963 

0.975 

0.965 

0.993 

0.989 

1.011 

0.983 

0.999 

0.974 

0.972 

0.971 

0.973 

0.977 

0.973 

1.004 

0.991 

0.969 

0.987 

0.969 

0.967 

0.961 

0.967 

0.978 

0.968 

0.993 

0.979 

0.974 

0.974 

1.007 

1.014 

0.976 

0.984 

0.882 

1.009 

0.971 

0.951 

0.969 

0.971 

0.972 

0. 


MALPRACTICE 


1.255 

0.952 

1.229 

1.018 

1.255 

1.017 

0.935 

0.883 

0.926 

0.895 

0.944 

0.956 

0.968 

0.956 

0.935 

0.912 

0.906 

0.911 

0.919 

0.936 

0.909 

0.940 

0.996 

0.906 

0.937 

0.961 

0.877 

0.874 

0.865 

0.953 

1.008 

1.033 

0.997 

0.991 

0.988 

1.001 

1.014 

0.935 

0.941 

0.764 

0.998 

0.874 

0.857 

0.896 

0.888 

0.900 

0.968 


1.865 

0.966 

1.958 

1.225 

1.865 

0.966 

0.966 

0.378 

0.378 

0.690 

0.923 

0.923 

0.923 

0.923 

0.923 

0.923 

0.923 

0.923 

0.923 

0.923 

0.848 

0.923 

0.923 

0.923 

0.923 

0.517 

0.513 

0.517 

0.517 

0.517 

0.953 

0.953 

0.953 

0.953 

0.953 

1.362 

1.467 

0.932 

0.949 

0.467 

0.736 

0.457 

0.689 

0.408 

0.442 

0.505 

0.505 
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990 


CARRIER 

LOCALfTY 

NUMBER 

NUMBER 

LOCAtmnnuiE 

WORK 

OVBtHEAD 

MALPRACTICE 

800 

28 

BEAUMONT.  TX 

0.888 

8.855 

0.505 

800 

8 

BRAZORIA.  TX 

1.025 

0.855 

0.505 

800 

*      10 

BROWNSVIttE.  TX 

0.880 

0.888 

0.505 

800 

24 

CORPUS  CHRIST!.  TX 

0.876 

0.844 

0.805 

800 

11 

OALLASwTX 

0.896 

0.971 

0.805 

800 

12 

DENTON.  TX 

0.886 

0.871 

0.505 

800 

14 

EL  PASO.  TX 

0.995 

0.884 

0.505 

800 

28 

FORT  WORTH.  TX 

0.873 

0.836 

0.505 

800 

15 

GALVESTON.  TX 

0.862 

0.868 

0.505 

800 

16 

GRAYSON.  TX 

0.964 

0.803 

0.505 

800 

18 

HOUSTON.  TX 

1.014 

a882 

0.657 

800 

33 

LAREDO.  TX 

0.968 

0.656 

0.505 

800 

17 

LONQVIEW.  TX 

0J68 

0.828 

0.505 

800 

21 

LUBBOCK.  TX 

0.850 

0.861 

0.505 

800 

18 

MC  ALLEN.  TX 

0.845 

0.873 

0.505 

800 

23 

MIDLAND.  TX 

1.023 

0.888 

0.505 

800 

2 

NORTHEAST  RURAL  TEXAS 

0.868 

0.884 

0.465 

800 

13 

ODESSA.  TX 

1.008 

0^71 

0.505 

800 

25 

ORANGE.TX 

0.888 

0.895 

0.905 

800 

30 

SANANQELO.TX 

0.954 

0.802 

0.505 

800 

7 

SAN  ANTONIO.  TX 

0.873 

0.828 

0.505 

800 

3 

SOUTHEAST  RURAL  TFXAS 

0.873 

0.884 

0.484 

800 

6 

TEMPLE.  TX 

0.868 

0.886 

0.505 

800 

8 

TEXARKANA.TX 

0.853 

0.883 

0.505 

800 

27 

TYLER.  TX 

0.884 

0.831 

0.505 

800 

32 

VICTORIA.  TX 

0.876 

0.873 

0.505 

800 

22 

WACO.TX 

0.881 

0.871 

0.505 

800 

4 

WESTERN  RURAL  TEXAS 

0J61 

0.852 

0.447 

800 

34 

WICHITA  FAaS.  TX     ' 

0.868 

0.886 

0.505 

810 

8 

UTAH 

0.893 

0.852 

0.741 

780 

50 

VERMONT 

0.842 

0.841 

0.534 

10480 

1 

RICHMOND  ^CHARLOTTESVL.  VA 

0.875 

0.853 

0.464 

10480 

4 

RURAL  VIRGINIA 

0.867 

0.888 

0.518 

10480 

3 

SM.  TOWN/INDUSTRIAL  VA 

0.871 

0.882 

0.838 

10480 

'2 

TIDEWATER-t-N.  VA  COUNTIES 

0.868 

0.884 

0J03 

830 

4 

E.CEN-t-NE  WA  (EXCL  SPOKANE) 

0.881 

0.878 

^J067 

830 

2 

SEATTLE  (KING  CNTY).  WA 

1.018 

1.048 

1.067 

830 

3 

SPOKANE  -I^RICHLNDfCrnES).  WA 

a887 

0.887 

1i>67 

830 

1 

W  -1-  BE  WA  (EXCL  SEATTLE) 

1.006 

0.882 

14)67 

16510 

16 

CHARLESTON.  WV 

0.887 

0.862 

0.880 

16510 

18 

EASTERN  VALLEY.  WV 

0.862 

0.881 

0.716 

18510 

18 

OHIO  RIVER  VALLEY.  WV 

0.862 

0.881 

0.680 

16510 

20 

SOUTHERN  VAaEY.WV 

0.860 

0.878 

0.880 

16510 

17 

WHEELING.  WV 

0.875 

0.800 

0.738 

851 

13 

CENTRAL  WISCONSIN 

0.860 

0.88r 

0.837 

851 

40 

GREEN  BAY.  Wl  (NORTHEAST) 

0.878 

0.813 

0.837 

851 

54 

JANESVILLE.  Wl  (S^ENTRAL) 

0.870 

0.805 

0,837 

UMI 
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GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

CARRIER 

LOCAUTY 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

OVERHEAD 

MALPRACTICE 

951 

19 

LA  CROSSE.  Wl  (W-CEN 1  HAL) 

0.974 

0.922 

0.651 

951 

IS 

MADISON.  Wl  (DANE  COUNTY) 

0.977 

0.979 

0.637 

•■ 

951 

46 

MILWAUKEE  SUBURBS.  Wl  (SE) 

1.010 

1.008 

0.637 

951 

4 

MILWAUKEE.  Wl 

1.008 

1.009 

0.6S7 

951 

12 

NORTHWEST  WISCONSIN 

0.970 

0.898 

0.652 

951 

60 

OSHKOSH.  Wl  (E-CENTRAL) 

0.974 

0.911 

0.637 

951 

14 

SOUTHWEST  WISCONSIN 

0.^60 

0.888 

0.637 

951 

36 

WAUSAU.  Wl  (N-CENTRAL) 

0.971 

0.898 

0.637 

5530 

21 

WYOMING 

0.988 

0.938 

0.642 

1 

Note:  Work  GPCI  isthe  1/4  work  GPCI  required  by  OBRA  89. 
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Infomatlon  for  Obtaining  Sources  of  Data 
Underlying  Model  Fee  Schedule 

national  Technical  Information  Service  fWTIS^i  phone 
1-800-336-4700;  or  (703)4«7-4630;  Springfield,  Va  22161 

eoverninent  Printing  Office  fGPQlt  phone  (202)7a3-3238  for  orders, 
(202)275-3050  for  service  inquiries;  (202)275-3054  for 
complaints;  mall  to  Superintendent  of  Documents,  U.S.G.P.O., 
Washington,  D.C.,  20402 


1.   Harvard  Phase  I  volumes;  NTIS; 

Volume  I,  Executive  Summary,  PB89-101828 

Volume  II,  Data  description  and  analysis,  PB89-101836 

Volume  III,  Results  and  conclusions  for  surveyed  procedures, 
PB89-101844 

Volume  IV,  Copies  of  surveys  and  other  informaiton,  PB89- 
•  101851 

Volume  IVA,  Visit  and  consultation  methodology  and  results, 
PB89-164412 

Volume  V,  Documentation  for  the  data  tape,  PB89-101869 

Volume  VI,  Final  values  and  components,  PB89-164420 

Survey  data  tape  (including  Volume  IV  and  Volume  V 
documentation)  PB89-101810 

Phase  I  final  values  data  tape,  PB89-164404 

2.'   October  1989  Reports  to  Congress  "Medicare  Physician 

Payment**  (HCFA  pub.  No.  03287);  composed  of  three  reports: 

-  '*Volume  and  Intensity  of  Physician  Services" 

-  "Relative  Value  Scales  for  Physician  Services"  and 

-  "Implementation  of  a  National  Fee  Schedule" 

NTIS  accession  «  PB90-148370 
GPO  stock  number  017-060-00314-6 


1. 


Center  for  Health  Economics ,  Research  (CHER)  report  on 
"Geographic  Variation  in  Surgical  Fees",  NTIS  PB90-122466 

D-1 
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4.   Urban  Institute  GPCI  report  "The  Geographic  Medicare  Index: 
Alternative  Approaches";  NTIS  PB89-216592 
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Transportation 

Coast  Guard 

33  CFR  Parts  126,  154^  155,  and  156 
Hazardous  Materials  Pollution  Prevention; 
Final  Rule 
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DEPARTMENT  OF  T11ANSf>0RTATI0N 

CoMtOuerd 

33  CFR  Pwt*  128. 154. 1S5,  and  156 

[CQOM-0941 

RM211S-ACM 

Haardous  Matertais  Poflutlon 


r.  Coast  Guard.  DOT. 
action:  Final  rule. 


f.  The  Coast  Guard  is  amending 
its  pollutioD  prevention  regulations  for 
vessels  and  waterfront  facilities  to 
include  hazardous  materials,  as  well  as 
oil.  and  to  consolidate  the  waterfront 
facility  safety  requirements,  lliese 
amendments  are  needed  to  prevent  or 
mitigate  discharges  of  bulk  Uquid 
hazardous  materials  by  increasing  the 
safety  precautions  taken  during  the 
transfer  of  these  materials  to  and  from 
waterfront  facilities  and  vessels.  They 
will  also  simplify  the  administration  and 
enforcement  of  regulations  for 
waterfront  facilities  handling  bulk  liquid 
hazardous  materials  by  consolidating  all 
transfer  requirements  into  two  parts  of 
the  Code  of  Federal  Regulations. 

OATCt:  This  rule  is  effective  on  October 
4.199a 

PON  niNTMCR  INPONMATION  CONTACT: 

Mr.  Gary  W.  Chappell.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  (202)  267-0491. 


:  On  June 
13. 1968,  a  notice  of  proposed 
rulemaking  (NPRM),  entitied 
"Hazardous  Materials  Pollution 
Prevention",  was  published  in  the 
Fadaral  Ragistar  (53  FR  22118).  The 
Coast  Guard  received  ten  letters 
commenting  on  the  proposed 
rulemaking.  A  pubUc  hearing  was  not 
requested  at  that  time  and  one  was  not 
held.  On  June  8, 1989,  a  supplemental 
notice  of  proposed  rulemaldng  (SNPRM). 
entitled  "Hazardous  Materials  Pollution 
Prevration".  was  published  in  the 
Fadatal  RafMsr  (54  FR  24718)  in 
response  to  comments  on  the  initial 
rulemaking  proposal  The  Coast  Guard 
received  eight  letters  commenting  on  the 
supplemental  rulemaking  proposal  A 
public  hearing  was  not  held.  One 
comment  requested  a  public  hearing  to 
discuss  the  proposed  incorporation  of 
several  sections  of  the  International 
Safety  Guide  for  Oil  Tankers  and 
Terminals  (ISGOTT)-  The  comment  did 
not  specify  reasons  for  this  request  The 
Coast  Guard  determined  that  oral 
presentations  on  this  matter  would  not 
aid  the  rulemaking  process. 


DrafUag  Inf onnalion 

The  principal  persons  involved  to 
drafting  this  document  are  Mr.  Gary  W. 
Chappell.  Project  Manager,  and  Mr. 
Stephen  R  Barber.  Project  Counsel 
OfBce  of  Chief  Counsel 

Background 

This  rulemaking  expands  the  oil 
pollution  prevention  regulations  to 
include  standards  for  liquid  hazardous 
materials  other  than  oil  transferred  in 
bulk.  The  oil  pollution  prevention 
regulations  have  proven  to  be  more 
effective  at  preventing  spills  during  bulk 
liquid  transfers  than  have  the  hazardous 
materials  regulations  in  33  CFR  128.15. 
By  extending  the  oil  pollution  prevention 
r^ulations  to  hazardous  materials,  the 
number  and  size  of  hazardous  materials 
spills  during  transfers  are  expected  to 
decline. 

This  rulemaking  also  consolidates  the 
requirements  for  bulk  liquid  dangerous 
cargo  terminals  by  incorporating  some 
of  the  safety  requirements  from  33  CFR 
part  126  into  33  CFR  part  154  and 
deleting  the  appUcability  of  33  CFR  part 
126  to  bulk  oil  and  liquid  hazardous 
material  terminals.  Consolidating  these 
rules  into  part  154  will  simplify  the 
administration  and  enforcement  of  the 
waterfront  facility  regulations. 

Two  requirements  are  included  in  this 
rulemaking  due  to  special  hazards.  The 
first  extends  the  prohibition  in  1 155.470 
against  the  carriage  of  oU  in  forepeak 
tanks  and  other  spaces  forward  of  a 
collision  bulkhead  to  all  ships  built  after 
1962  and  to  hazardous  materials  as  well 
as  oil  Prohibiting  the  carriage  of  these 
materials  forward  of  a  collision 
bulkhead  will  decrease  the  risk  of  their 
release  during  a  collision.  The  second 
special  requirement  mandates  the  use  of 
procedures  contained  in  the 
International  Safety  Guide  for  Oil 
Tankers  and  Terminals  (ISGOTT)  during 
tank  cleaning  operations  on  vessels 
carrying  oil.  Explosions,  fires,  and 
personnel  injuries  during  tank  cleaning 
operations  on  vessels  during  the  last  10 
years  have  indicated  a  need  for  safer 
tank  cleaning  procedures.  By  following 
the  ISGOTT  procedures,  the  amount  of 
damage  and  number  of  bijuries  that 
occur  during  tank  cleaning  should  be 
reduced. 

DisGusskm  (rfConmients  and  Changes 
Since  PubUcatkm  of  the  SNPRM 

The  regulatory  text  in  this  rulemaking 
dociunent  has  been  reoiiganized  to  more 
clearly  present  the  amemlments  set  out 
in  the  NPRM  and  SNPRM.  All  chaises 
to  each  regulatory  section  have  been 
combined  into  a  single  numbered 
paragraph  and  the  paragraphs  arranged 


in  numerical  order  according  to  the 
section  number.  To  avoid  unnecessarily 
overburdening  the  Federal  Register,  we 
have  not  restated  the  entire  text  of  parts 
154, 155,  and  156.  Only  the  changes  are 
identified.  A  typed  copy  of  the  full  text 
of  parts  154, 155,  and  156  witii  changes  is 
available  frt>m  the  Coast  Guard  (G- 
MPS-3),  Room  1106, 2100  Second  Stieet 
SW.,  Washington.  DC  20593-0001.  (202) 
267-0491.  The  fiill  text  witii  changes  also 
will  be  published  in  the  July  1. 1991 
edition  of  the  Code  of  Federal 
Regulations. 

Certain  non-substantive,  editorial 
changes  have  been  made  to  clarify  and 
simplify  the  regulatory  text.  For 
example,  the  definition  of  the  term 
"hazardous  material"  has  been  revised 
without  substantive  change.  The  other 
changes — those  resulting  from  the 
comments  received — are  discussed 
below. 

1.  Two  comments  suggested  that 
proposed  S  154.100,  Applicability,  be 
chffliged  so  that  small  facilities  (i.e. 
those  capable  of  transfers  only  to 
vessels  with  a  capacity  of  less  than  250 
barrels)  need  not  be  required  to  meet  all 
of  the  safety  requirements  in  S  154.735, 
in  every  instance.  The  primary  concern 
was  that  these  requirements, 
particularly  the  requirements  for  guards, 
would  be  unnecessarily  burdensome  on 
small  facilities,  such  as  small  marinas 
and  unmanned  production  facilities  in 
remote  areas. 

The  Coast  Guard  does  not  intend  to 
apply  the  S  154.735  requirements  to  all 
small  facilities,  even  though  33  CFR  part 
126  would  permit  such  an  application. 
Proposed  S  154.100  (new  1 154.100(b)) 
has  been  dianged  to  limit  the 
application  of  { 154.735  for  small 
facilities  only  to  those  facilities  which, 
in  the  opinion  of  the  Coast  Guard 
Captain  of  the  Port  (COTP).  require  such 
an  application.  The  COTP  is  autiiorized 
to  apply,  on  a  case  by  case  basis,  all  or 
a  portion  of  S  154.735  to  small  facilities 
if  necessary  for  their  safety,  the  safety 
of  their  personnel  or  the  safety  of  the 
publia  In  making  a  decision,  the  COTP 
will  consider  such  factors  as  the 
frequency  of  transfers  conducted  at  the 
facility  or  the  facility's  spill  history. 
Section  154.100(b)  requires  written 
notice  to  the  facility  op«-ator  of  a 
decision  to  apply  the  1 154.735  safety 
requirements  to  a  small  facility^ 

2.  One  comment  imficated  that 

S  154.10a  ApplicabUity,  did  not  clearly 
indicate  whether  the  safety 
requirements  were  appUcable  only  when 
traiwfers  were  being  conducted  or  at  all 
times. 

Most  of  the  pollution  prevention 
requirements  are  only  applicable  during 
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transfer  operations  but  some 
requirements  are  applicable  at  aU  times 
when  the  facility  is  operational 
Records,  for  instance,  must  be  available 
even  when  transfers  are  not  occurring. 
The  safety  requirements  in  1 154.735  are 
applicable  at  aD  times  and  mav  even  be 
applied  to  non-operational  faolities 
unless  the  storage  tanks  and  piping  are 
gas  free.  To  clarify  this  point  the 
wording  in  1 154.100  has  been  changed 
by  replacing  the  word  "transfers"  with 
the  words  "is  capable  of  transferring". 

3.  A  review  of  the  proposed 
H  154.735(d)  and  154.735U)(2)  indicated 
that  the  term  "Coast  Guard  approved"  is 
not  dear  and  the  reference  to 
S  154.310(b)(16)  in  §  154.735(j)(2)  is 
incorrect.  The  Coast  Guard  does  not 
approve  the  manufacture  of  portable  fire 
extinguishers;  however,  it  does  accept 
fire  extinguishers  approved  by 
Underwriters  Laboratories.  Inc.. 
Underwriters'  Laboratories  of  Canada, 
and  Factory  Mutual  Research 
Corporation.  Currently  approved 
independent  laboratories  are  listed  in  46 
CFR  162.028-5.  Section  154.735(d)  has 
been  dianged  to  replace  the  words 
"Coast  Guard  approved  fire 
extinguishers"  with  die  words  "fire 
.   extinguishers  approved  by  an 
independent  laboratory  listed  in  46  CFR 
162.028-5".  Section  154.73501(2)  has 
been  dianged  to  replace  the  words 
"Coast  Guard  approved  fire 
extinguisher"  with  the  words  "fire 
extinguisher  approved  by  an 
independent  laboratory  listed  in  46  CFR 
162.028-5".  The  reference  to 
S  154.310(b)(16)  in  (proposed) 
S  154.735(i)(2)  is  incorrect  and  has  been 
removed.  Because  it  was  intended  that 
'    this  rulemaking  incorporate  the  safety 
requirements  in  33  CFR  part  126, 
§  154.735(j)(2)  has  been  changed  to 
replace  the  reference  with  wording  in 
keeping  with  il28.15(e). 

4.  One  comment  pointed  out  that 
§  154.735(n)  would  mquire  that  pumps 
and  other  fixed  equipment  on  a  pier  or 
wharf  be  removed  fo^  refueling,  yet  the 
same  equipment  may  be  refueled  on 
vessels. 

This  requirement  was  intended  to 
appfy  only  to  automotive  equipment 
rather  than  to  fixed  equipment  that 
cannot  be  moved  easily  for  refueling. 
Section  154.735(n)  has  been  changed  so 
that  it  is  ai^Ucable  only  to  automotive 
equipment  Unsafe  feeling  of  equipment 
odier  than  automobiles  <hi  piers  is 
prohibited  by  1 154.735(1). 

5.  Two  comments  suggested  that 
1 154.735(r)  not  be  applied  to  older  barge 
deaning  fadlities  because  much  of  tiieir 
electrical  equipment  would  have  to  be 
r^Iaced. 


The  Coast  Guard  agrees  that  if  Ae 
electrical  wirtaig  and  equipment  is 
maintained  in  a  safe  condition  so  as  to 
prevent  fires  as  required  by  1 154.735(p). 
it  does  not  need  to  be  replaced. 
However,  as  that  older  wiring  and 
equipment  is  replaced.  installBtions 
must  conform  to  the  requirements  in 
(  154.735(r).  Section  154.735(r)  has  been 
changed  so  that  it  is  applicable  only  to 
new  installations  of  electricd  wiring 
and  equipment 

6.  Four  comments  suggested  that 
1 154.735(8)  be  deleted.  Two  of  these 
comments  did  not  provide  specie 
reasons.  The  other  two  comments  stated 
that  the  main  reason  the  International 
Safety  Guide  for  Oil  Tanken  and 
Terminals  (ISGOTT)  should  not  be 
referenced  is  because  they  are 
international  safety  guidelines  and  not 
industry  consensus  standards.  Both 
comments  also  included  other  reasons 
why  ISGOTT  should  not  be  referenced. 
The  two  comments  indicated  that  U.S. 
interests  had  little  input  into  the 
development  of  the  guidelines  and  that 
the  guidelines  could  be  changed  at  any 
time  with  little  or  no  input  from  the 
affected  parties.  Such  a  change  in  the 
r^ulations  without  opportunity  for 
public  comment  would  be  a  violation  of 
the  Administrative  Procedures  Act 

The  Coast  Guard  takes  the  position 
that  the  ISGOTT  guidelines  represent  a 
reasonable  approach  to  controlling  the 
hazards  involved  in  tank  cleaning  and 
are  well  respected  by  those  in  industry 
(U.S.  and  abroad)  that  use  them.  As 
indicated  in  1 154.106(b).  only  the  third 
edition  of  ISGOTT  is  incorporated  by 
reference.  If  the  Coast  Guaid  chooses  to 
incorporate  an  edition  other  than  the 
third  edition,  a  notice  in  the  Federal 
Register  with  an  opportunity  for  public 
comment  must  be  published,  as  required 
by  1 154.106(a). 

7.  Two  comments  noted  that  ISGOTT 
sections  8.1,  &2, 8.3,  and  8.$  (as 
referenced  in  i  154.735(s))  tiiemselves 
refer  to  otiier  chapters  within  ISGOTT. 
The  comments  expressed  concern  diet 
an  incorporation  of  ISGOTT  sections 
8.1. 8Z  8.3.  and  8.5  would  expand 
indirectly  the  amount  of  ISGOTT  being 

incorporated.  

The  incorporated  ISGOTT  sections  do 
refer  to  other  ISGOTT  chapten  but  the 
oidy  materid  incorporated  from  those 
chapters  is  the  material  that  relates  to 
tank  deaning  and  gas  freeing 
operations.  "Ilie  chapten  referenced 
contain,  in  part  general  safety 
guidelines,  transfer  procedures,  inert  gas 
procedures,  and  procedures  for  entry 
into  endosed  spaces.  Material  in  those 
chapters  not  relating  to  tank  deaning 
and  gas  freeing  operations  and  not 


referenced  in  ISGGTT  sections  8.1. 8J. 
8.3.  and  8J  would  not  be  incorporated  in 
i  lS4.735(s). 

8.  One  comment  suggested  diet  die 
incorporation  of  ISGOTT  section  8.2.3(e) 
in  1 154.735(s)  would  require  diat  tanks 
be  flushed  with  water  and  stripped 
before  washing.  This  procedure  would 
create  a  large  amount  of  contaminated 
water  and  ruin  a  valuable  product  diet 
could  othenvise  be  recovered. 

ISGOTT  does  not  prohibit  the 
stripping  of  any  recoverable  product 
remains  before  washing.  If  die  tanks 
were  not  fluked  wiUi  water  to  remove 
product  residue  before  washing,  a  "too 
lean"  atmosphere  could  not  be 
maintained.  In  that  case,  operations 
would  have  to  be  conducted  imder  the 
procedures  in  ISGOTT  section  8.2.4  for 
washing  in  an  undefined  atmosi^re 
and  would  require  additional  safety 
precautions. 

9.  One  comment  suggested  diat  the 
incorporation  of  ISGOTT  section  8.2J(b) 
in  1 154.735(8)  would  require  Uiat  die  gas 
concentration  in  the  tank's  atmosphere 
be  reduced  to  10%  or  less  of  die  lower 
flammable  limit  (LFL)  before  die  tank  is 
washed.  The  comment  contends  that  the 
10%  level  is  too  general  for  sU  products. 
It  may  not  be  hi^  enough  for  some  snd 
may  be  too  high  for  odiere. 

Ten  percent  of  die  LFL  provides  a 
reasonable  safety  margin  for  all 
products  because  the  LFL  is  based  on 
the  flammable  limits  of  the  specific 
produd  in  question.  The  vapors  of  a 
particular  product  cannot  ignite  at  a 
concentration  below  the  LFL  for  that 
product  Ten  percent  of  die  LH.  is  used 
because  it  is  a  widely  accepted  industry 
standard  for  flammability  safety. 

10.  Two  comments  suggested  that  the 
incorporation  of  ISGOTT  section  8.2.3(d) 
in  1 154.735(8)  would  require  diet  hose 
connections  on  portable  tank  washing 
machines,  if  useid,  be  tested  f(V 
electrical  continuity  before  each  use. 
The  comment  suggested  that  this 
requirement  would  create  an  excessive 
bttfden  on  barge  deaning  facilities 
because  several  tests  may  have  to  be 
conducted  in  e  single  day. 

The  test  for  electrical  continuity  is 
necessary  to  ensure  the  proper 
grounding  of  hose  connections  on      , 
portable  tank  washing  machines.  Every 
time  the  connections  are  broken  and 
reconnected,  diis  test  should  be 
conducted.  Testing  less  frequendy  may 
allow  the  use  of  potentially  unsafe  hose 
connections. 

11.  One  comment  indicated  that  gas 
measuring  instruments  used  for  gas  tests 
under  ISGOTT  section  8.2.3(e) 

(S  154J35(s))  are  likely  to  give 
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inimiffn  fn«dtmi  A^lim  lank 


While  it  is  true  that  water  dvopleta 
drawn  into  tfie  teat  iaatniment  can 

eC  fee  intake  hoae  dnrioiiaii^  waahii« 
sboold  peeveot  the  intake^  wetar  into 
the  inetnimant  and  allow  eococete 
feecfingk 

12.  Two  comoiMita  indicated  that  the 
incorporatioB  of  BGOTT  aections 
8.2.3(g)  and  &2.4(c)  in  1 15C735(s)^  would 
prohibit  the  ok  of  ledrcolated  water 
wtthont  giving  consideratkni  to  the 
amomrtrfproceaaingreceiTedbytfae 
water  befare  being  redredeted.  The 
coounenta  contend  tfiat  tUs  woold  cause 
an  overload  of  contaminated  wash 
water  for  deaning  fadUfiea. 

The  Coast  Goanl  agrees  Aat  18GOTT 
is  not  flexible  eooa^  on  tMs  point 
Therefore,  i  154.rM(8)  has  been 
dianged  to  allow  tiie  use  of  recircolated 
water  if  the  water  has  been  processed  to 
remove  pradoct  rsstdDss. 

13.  One  coeanent  expressed  concern 
that  the  iuxxpofetioa  of  fSCXyrr 
sectioaa  ft&a(h)  and  &X»  in  |  lS4.798(s) 
would  prohibit  the  use^if  steam  for 
deaninB  tankai  The  GOBunente  conteod 
feat  this  woold  area te  a  proUem  wdnn 
cleaning  tanka  canying  certain  prodocts. 

tSGOTT  sectioa  &5  permits  the  use  of 
steam  in  cleaning  tanke  when  they  have 
been  either  inerted  or  water  washed  and 
gas  bead  The  reason  for  tfieso 
KmitatinM  U  Am  pntifiyi  foy  f^sOtt 
electrifii^  I'^rrhiiyis  from  the  steam 
nozzeL  This  policy  is  in  Iee{Hng  with  the 
ANSI/NIPA  77-1083  Recommended 
Practioa  on  Static  Electrid^. 

14.  Twacomments  exprneed  ooncera 
that  the  incorporatiaa  of  ISGOTT 
section  8.2^d)  in  1 154.735(8)  would 
prohibit  the  use  of  chemical  additives 
for  wariiing  tamka.  The  comments 
contend  that  this  «roaId  create  e 
pnrfilera  when  deanfaig  tankr  eanyii^ 
certain  products. 

ISGOTT  sedkm  8.5  permits  the  use  of 
chemical  addltiviee  in  dealing  tanks. 
When  using  tank  deening  cheraiceis 
capsUe  of  prodnt:fiig  a  flammable 
atmosiriiere;  tha  tmric  rtooW  be  faMTted. 
except  when  the  chemieala  are  used  in 
small  quantities  for  localiaed' cleaning. 

15.  One  t^nmnuf^  faidicatad  that  the 
incerporatioB-of  ISGOTT  aection  8XtO 
in  1 154.736(8)  wookl  place  on  the 
fodltty  opantar.  radmr  than  tha  vessel 
operator,  the  rasponaifaaHy  for  flashily 
die  bottom  of  ta^m  after  every 
diachargs  of  leaded  gaaotoaThie 
activity  Is  conttoBsd  by  fteiwssd 
owner  or  operator,  not  the 
fadlify. 

The  Coeat  Guard  agraea  and  hae 
amended  |  lM7SS(s)  tadaiifyihis 

point 


1%.  Two  cmnments  suggested  that  the 
incorporatioB  ollSOOTT  seetkn  812,11 
in  •  154735(a)  woaU  raquiie  that  the  yM 
ooBcentiBtien  be  SMintained  et  1%  or 
less  of  the  LFL  during  the  removal  of 
shidge.eeala^  and  aethmeni  (Seeaeetkia 
10.5;5>)  The  eemmeBta  ooaleiid  thatfthia 
level  la  too  low  for  e  generai  ataadard. 
Geld  work  can  be  done  at  hi^^leveb 
with  proper  ventilation  of  the  tank  and 
NFPA-8Q8  auggests  that  hot  work  can  be 
done  if  the  LFL  is  below  10%. 

ISGOTT  section  8.2.11  seU  reasonable 
requirements  for  the  entry  of 
unprotected  personnd  into  tanks  for 
sItKlge.  scale,  and  sediment  reasoval  by 
hand.  The  Coast  Guard  agrees  that  the 
requirements  in  ISGOTT  section  8.2.11 
do  not  apply  when  personnel  are 
protected  from  tha  tank  atauMphere  by 
breathing  apparatna.  Section  154^5(s) 
has  been  amended  so  that  ISGOTT 
section-8.2.11  does  not  apply  if 
personoel  use  breathing  apparatua 
w^ich  protect  them  from  &e  tank 
atmosphere. 

17.  Two  comments  indicated  that  the 
ISGOi  1  requirement  for  a  five  hour 
waiting  perfod  between  the  time  of 
deaning^the  compattment  and  the 
testing  of  the  compartment  wifli  nask- 
meta^  sounding  devices  is 
omeasraable. 

niere  is  no  such  requireuieiit  in  the 
ISGOTT  sectioBS  (8.1  through  8.3  and 
8.5)  hicorporated  fai  1 154.739(s).  If 
somdings  are  made  less  than  five  hours 
after  washing,  section  a2.4  requires  that 
bounding  be  done  through  a  aoonding 
|)ipe.  if^me  iefitted  ff  a  sooKhng  pipe  is 
not  fitted  any  raeteflic  conqwnenia  of 
the  sounding  device  must  be  bonded. 
There  is  no  restriction  on  sounding 
equipment  witti  non-metaffic 
components. 

1ft  One  comment  indicated  that  the 
inoorparatfoa  of  ISGOTT  section  8.S.2(g) 
in  1 154.735(8)  contradicts  tha  proposed 
rule  on  volatile  orgmuc  coaapoond 
emissionetandaflda  fonnnlatad  for 
rankers  and  bargee.  The  comment  stated 
that  the  paopoeed  Coeat  Goard 
regaiettoae  require  thet  no  means  be 
provided  to  dose  off  flie  oomsMn  ven^ 
header.  wfaile^ISGOTTreqidrea  that 
each  tank  be  iaoktad  finrni  the  coannon 
vent  header. 

ISGOTT  does  not  oontradietexistii^ 
or  propoaed  Coaat  Gomdr^ulations. 
Exiatkqg  Goaat  Guard  regalattonftand 
the  NPRM  entitled  "Marane  Vapor 
Control  Systems"  (54  FR  41368)  prohftiit 
thtT  itnlatinff  of  ttinks  from  the  ptcssuin 
vaccum  relief  valva.  Wheve'feacaaHMMk 
vantheedarietheealy  BMav  of 
preaaara-vaecufli  refief.  vmeane  to 
iaolalathataBk  fram  the  ooauoa  veat 
header  aiqraetbe'iBetallad  Once  a     ■■' 
tonk  haa  baaa  wtashed  to^seawve    • 


produd  residues^  die  tank  hatdi  saay  be 
opened  to  provide  preiaare  vacuum 
relief  for  the  taidi.  As  h«g  as  the  teak 
hatch  is  open,  a  device  amy  be 
temporarily  faistalled  to  iaolate  the  tank 
fcoan  thai  eomnwB  vent  header  duriag 
gas  freeing  eperatiopa  as  required  by 
ISGOTT. 

19i  One  eoauaent  exproased  oonoera 
over  the  proviaton  hi  ISGOTT  section  8J 
thai  states: 'nWhare  these  operatiaaa 
take  place  fai  port  additional 
reqnirementa  may  beiaqpoaed  by  locd 
authorities."  The  oooment  suggested 
that  if  1 154.735(8)  faicorporatee  ISGOTT 
aection  8.5.  the  Coast  Guard  also  would 
be  requiring  dtat  all  focally  imposed 
rules  be  observed 

Under  1 154.735(s).  the  Coest  Guard  ia 
requiring  that  tha  ISGOTT  provisions  be 
mctt  not  the  provisions  of  any  other  ' 
authority.  Should  a  governmental  entity 
have  the  authMity  to  impose  additional 
requireraente.  tlnqr  would  be  outeide  ol 
the  sc(Y»e  of  1 154.735{s)  and  not 
enforced  by  the  Coast  Guard  under  Uiat 
section. 

20.  Two  comments  pointed  out  diat 
the  ISGOTT  gnideHnee  do  not  eddiese 
the  use  of  electrical  ventilation 

'  equipment  whidi  haa  beearesponsiUe 
for  several  ioctdento  involving,  tank 
deaning.operatioBa. 

Thia  problem  ia  addreaaed  by  ISGOTT 
section  ft3L2(b).  wducfa  is  mcorporated  in 
1 154.73S(a).  Section  8J^bl  states  diet 
"portable  fana  or  Mowers  should  only 
be  used  if  they  ere  hydreulk»lly. 
pneumatically  or  ateam  drivea." 

21.  Two  comments  expressed  concern 
that  the  ISGOTT  aectknarafetanoed  in 
8 154.735(8)  do  not  consider  the  iRoper 
ventilation  of  tanka.  the  releaae  of  toxic 
or  flammable  vapors  into  the 
atmosphere,  and  tha  prooednraa  for      ^ 
entry  and  egreaa. 

Tha  rafetenoed  ISGOTT  aaetioiM 
require  the  ventilatiaDof  taidu  for    -     ' 
mnintainftig  a  proprr  atmoaphnrB  in  tho 
tank  daring  teak  wnfaing  and  gas 
freafatoperatioBa(aectiona  a2.3. 8.3  Jt 
aadSAA)  botdoaotdiscuaaapedfic 
vapor  coBtrot  leqidieawBta.  The  ieleaa» 
of  flammable  vapors  into  tha 
atmoaplMre  and  vapor  control 
considerationa  during  tank  gltt^ning  are 
beyond  ttie  ecope  ^  this  rulemaking. 
ISGOTT  doee  eat  atandarda  for  endaaed 
spaoee^iy  and  egteeaia  aecHenOJi' 
wUah  reiavenoea  seetioft  HMi 

22.  One  coflunent  pofaited  oitf  that  the 
ISGOTT  praeedafeefar  washiag  hi  a 
"ieo  lean**  atmosphareappaarifr  vtotato*  -- 
envirnnmwntal  regulationa  toroigaric      "V 
v^wr  release. 

ISGOTT  8acltonft2J(b)t  aa 

ineetpamledin  1 1S4.736M;  taquin» 
ventilation  of  thelank  but  does  not 
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require  ventilation  to  the  atmosphere. 
TiJs  procedure  is  necessary  to  maintain 
a  too  lean  atmosphere  in  the  tank. 
Where  environmental  regulations 
prohibit  ventilation  to  the  atmosphere, 
the  operator  will  have  to  use  vapor 
recovery  equipment  during  tank 
washing  or  use  a  different  tank  washing 
procedure,  such  as  washing  in  an  over 
rich  or  undefined  atmosphere.  Use  of 
either  approach  is  pennitted  by 
ISGOTT. 

23.  One  comment  suggested  that 
alternatives  to  the  stadoning  of  guards, 
as  specified  in  proposed  1 154.735(t),  be 
allowed. 

The  Coast  Guard  agrees  that  at  some 
facilities,  alternatives  to  guards  may  be 
acceptable  as  long  as  they  provide  the 
same  functional  purpose.  33  CFR 
126.15(a)  indicates  that  guards  should 
provide  surveillance,  prevent  unlawful 
entrance,  deted  fire  hazards,  and  check 
the  readiness  of  protective  equipment  In 
addition,  experience  has  shown  that 
guards  have  proven  valuable  in 
detecting  pollution  inddents  and  other 
emergency  situations  at  waterfront 
fadlities.  At  some  facilities,  roving 
patrols  or  electronic  surveillance 
equipment  used  in  conjunction  with 
locks,  fences,  and  other  security 
measures  could  accomplish  the  same 
functions.  Section  154.735(t)  has  been 
changed  to  allow  reasonable 
alternatives  acceptable  to  the  COTP. 
Acceptance  by  the  COTP  is  necessary 
because  of  the  numerous  factors  which 
must  be  considered  in  determining 
whether  the  alternative  provides  an 
adequate  substitute  for  guards. 

24.  One  comment  pointed  out  that  the 
term  "barrel"  as  used  in  part  154  should 
be  defined  because  many  of  the 
hazardous  materials  subject  to  the 
revised  regulations  are  not  measured  in 
oilfield  barrels. 

The  Coast  Guard  agrees.  The 
regulations  were  originally  written  with 
oi^eld  barrels  in  mi|id  when  measuring 
capadties.  Without  defining  the  term 
"barrel",  the  measure  could  be  confused 
with  the  standard  barrel,  which  has  a 
different  capacity,  when  applied  to 
materials  other  than  oil.  A  definition  for 
the  term  "barrel"  has  been  added  to 
S  154.105. 

25.  Changes  to  S  156.710  (a)(1)  and 
(a)(2)  require  tankermen  to  be 
certificated  for  the  grade  of  cargo 
carried  or  the  cargo  last  carried.  The 
term  "grade  of  cargo"  in  those 
paragraphs  refers  to  Grade  A  B,  or  C 
flammable  liquids,  as  defined  in  46  CFR 
30.10-22.  or  to  Grade  D  or  E  combustible 
liquids,  as  defined  in  46  CFR  30.10-15. 
No  certification  procedure  is  required  by 
this  rulemaking  for  hazardous  materials 
that  are  not  flammable  or  combustible. 


Under  a  separate  Coast  Guard 
rulemaking  entitled  'Tankerman 
Requirements  and  Qualifications  for 
Persons-In-Charge  of  Dangerous  Liquid 
and  Liquefied  Gas  Transfer  Operations" 
(CGD  79-116),  certification  requirements 
for  hazards  other  than  flammability  and 
combustibility  are  being  developed. 

Incorporation  by  Reference 

The  material  in  1 154.106  has  been 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
under  5  U.S.C.  552  and  1  CFR  part  51. 
The  material  is  available  as  indicated  in 
that  section. 

If  substantive  changes  are  made  by 
the  publisher  to  the  materials 
incorporated  those  changes  may  be 
considered  for  incorporation.  However, 
before  taking  final  action,  the  Coast 
Guard  will  publish  a  separate  notice  in 
the  Federal  Register  for  public  comment 

E.0. 12291  and  DOT  Regulatory  Polides 
and  Procedures 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
significant  under  the  Department  of 
Transportation  (DOT)  regulatory 
poUdes  and  procedures  (44  FR  11034; 
February  26, 1979).  A  final  Regulatory 
Evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket  It  may 
be  inspected  or  copied  at  the  Office  of 
the  Marine  Safety  Council  room  3314, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

No  comments  were  received  on  the 
draft  Regulatory  Evaluation.  The 
changes  made  to  the  rule  since 
publication  of  the  SNPRM  either  will 
impose  no  new  burdens  or  will  reduce 
the  burdens  proposed  in  the  NPRM  and 
SNPRM.  The  changes  to  i  154.100  will 
limit  the  applicability  of  S  154.735  safety 
requirements  for  smaU  facilities  to  only 
those  facilities  given  notice  by  the  Coast 
Guard  Captain  of  the  Port  (COTP), 
rather  than  to  all  small  facilities,  as 
stated  in  the  SNPRM.  The  changes  to 
S  154.735  were  in  response  to  the 
comments  received  and  provide  for 
reasonable  alternatives  to  the  proposed 
provisions.  Other  changes  are  editorial 
in  nature  and  are  intended  to  clarify  or 
simplify  the  text  without  imparting  new 
requirements.  As  a  result  only  minor 
changes  were  made  in  the  final 
Regulatory  Evaluation. 

The  cost  resulting  from  this  rule  will 
be  low.  The  oil  pollution  prevention 
regulations  already  apply  to  some  of 
these  facilities  and  vessels  because  they 
transfer  both  oil  and  hazardous 


material.  Also  many  facility  and  vessel 
owners  and  operators  voluntarily  follow 
these  accepted  pollution  prevention 
practices  because  they  prevent 
acddental  discharges  and  because  the 
owners  and  operators  want  to  avoid 
paying  the  penalties  and  cleanup  costs 
for  spills  of  hazardous  materials. 
Waterfront  facilities  will  be  required  to 
develop  or  revise  a  Letter  of  Intent 
(S  154.110)  and  an  Operations  Manual 
(({  154.300  throu^  154.325).  Vessels 
will  need  to  develop  or  revise  written 
transfer  procedures  (|  155.750). 
Continuing  costs  required  by  this  rule 
indude  annual  equipment  tests  and 
inspections,  completion  of  a  Declaration 
of  Inspection  for  each  transfer,  and 
maintenance  of  records.  This  rule  will 
impact  approximately  300  waterfront 
facilities  and  800  vessels  not  abeady 
subject  to  the  current  pollution 
prevention  regulations. 

Regulatory  Flexibility  Ad 

There  were  no  comments  on  the 
impact  of  this  rule  on  small  entities. 
Most  waterfront  facilities  handling  bulk 
liquid  hazardous  materials  are  owned 
and  operated  by  large  entities. 
Consequently,  few  small  entities  will  be 
impacted.  Where  small  entities  are 
affected,  the  impact  will  be  relatively 
small  due  to  the  limited  scope  of  their 
operations.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Ad 

This  rulemaking  contains  information 
collection  requirements.  These  items 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Ad  of  1980  (44  U.S.C  3501  et  seq.)  and 
have  been  approved  by  0MB.  The 
section  numbers  and  the  corresponding 
0MB  approval  number  are: 


Section 


154.107 
154.106 
154.110 
154.300 
154.320 

154.735(1) 

154.740 
155.120 
155.130 
155.720 
155.820 
156.107 
156.110 


Topic 


AltsmativM- 

Exempiiont 

Latiar  ol  Intonl ....»«_».» 

Opwattont  ktanual  _...... 

AnwndriMnts  lo 

Oparations  lulanusi — 
Wsiding  wid  Hot  Work 


R«co(di.. 
EqutwatafHi. 

ExMnptona -~.. 

01  Tranilar  ProosdurM. 
Records 


Exampliorw.. 


0MB 
oonlrol  No. 


2115^)096 
2115-0096 
2115-0077 
2115-0078 

2115-0078 

2115-0054 
2115-0006 
2115-0096 
2115-0096 
2115-0120 
2115-0096 
2115-0096 
2115-0096 
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S.C... 

TopiG 

0MB 

coMnINk 

156.1S0 

O.ii.^1 

MIIMffiOtt 

T98kT70 

Ey»nwnrTwlnnd 

ftt»4M8 

Fsdstafisn  ImpHcatkw 

TUe  aclioB  ha*  been  analyzed  in 
accofdanoe  with  die  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detarmined  dMt 
the  final  nde  does  not  have  sufficient 
federalism  inqdications  to  warrant  the 
pie|»aratiin  of  a  Federalism 
AsseMmenL 

Enviranmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  ol  the  final  rute 
and  concluded  that  preparatioa  of  an 
environmental  impact  statement  is  not 
necessary.  An  environmental 
assessment  «vith  a  finding  (tf  no 
significant  impact  has  been  iM«pered 
and  to  on  fila  in  the  rulemaking  docket 
at  the  address  in  the  "E.(X  122S1  and 
DOT  Regulatory  Potides  and 
Proceduies"  section  of  this  preamble. 

This  final  rale  is  intended  to  prevent 
ot  mitigBtB  the  resdts  of  a  hazudooa 
material  spill  into  the  navig^e  waters 
of  the  United  Slatea  and  wiO  have  no 
adverse  impact  on  the  environment 

UstofSubiscts 

33  CFR  Part  120 

Explosives,  Harbors,  Hazardous 
substances.  Reporting  and 
recordkeeping  requiremoits. 

33CFRPartlS4 

Oil  pottation,  Rqtotting  and 
recoffdkec^kig  requirements. 

33CPRPartlS5 

(M  pollution.  Reporting  and 
recordkeeping  requireffients. 

S3CFRPartlS6 

Heiardous  mateffals  transportation. 
Oil  pollution.  Repeating  and 
reoordkeeping  requirements,  Water 
pdhition  control 


For  dM  reasons  set  oat  hi  die 
preamble,  parts  12S.  154. 155.  and  156  of 
diapter  L  title  33.  Code  of  Federal 
Raipdations  are  amended  as  follows: 

^ART  tiW    [AMEMPgDl 

1.  The  Authority  citation  fbt  part  128 
is  revised  to  read  as  followi: 

Aolharilr  99  U.8ua  un; «  Ca>R  1.4Si 


f  1MM    tlllll    llil 

2.  In  I  lanosfe^i  by  reawwrhig  dM 
words  "anjr  flammable  or  cowbestible 
,  liqeM  fai  botk.  except  raethmie  (46  CFR 
parts  30-98)";  and  by  reraovhig  the 
words  "W  CFR  part  172.101"  snd 
adding,  in  their  place,  the  words  "in  49 
CFR  17ZJ0I  and  for  those  materials 
carried  as  bulk  liquids  other  than  the 
cargoes  listed  in  {  126.10(d)." 


lUMV   f  Amended} 

3.  In  1 12a07,  by  adding  after  the 
semi-colon  hi  paragrai^  (a)  the  word 
"of;  by  removing  paragraph  (b);  and  by 
redesignating  paragraph  (c)  as 
paragraph  (b). 


|12«.1«   (Amended] 

4.  In  I  U6il0(d).  by  removing  die 
following  cargoes  from  the  list 

Acetone  Cyaiiubydrin 

AuyioniliHe 

AUyiOdoride 

Butytene  Oxide 

Carbon  Disulfide 

Cldaranilfoiiic  Acid 

EpicUocoiqrdriB 

Ethyl  Ether 

Motor  Fuel  Antiknock  Coaipounds 

Containing  Lead  AHcy la 
Oleom 

Pho^ifioroDS,  Elemental 
PropyleM  Oxide 
Tolaane  Diisocyaaate 
Vinyl  Etfajrt  Ether 

5.  In  f  126.15(0),  by  revising  the 
introdttctoiy  text  to  read  as  follows: 


(o)  Control  of  liquid  cargo  transfer 
systeam.  When  tranafiening  the  cargoes 
listed  in  { 12eLlO(d),  die  waterfront 
facility  transfiBr  qrstem  must  meet  the 
following: 


PART  154-{AIIEIIDED] 

6.  The  audiority  citation  for  part  164  is 
revised  to  read  as  follows: 

Autharily:  33  U.&C  1231.  laZM^lXQ: .. 
2,  Ea  11738. 3S  Fl  0243^  9  CFR.  1971-4895 
Compi.  pw  783: 4B  CFR  1^40. 

7.  By  revisfaig  die  headii^  ol  part  1S4 
toreadasfoUcws: 

PAIIT154-fACIUTlE8 
TRAMSFERRHIQOiLORHAlARDOUS 
MATERIAL  IN  BULK 

8.  By  revising  \  154.100  to  read  as 
follows: 


fiiciii 

(a)Tliis  part  applies  to  each  foeflity 
that  to  eepaUe  of  transferrhig  oil  or 
haaaideee  msteriaL  br  boll,  te  er  from  a 
vessel  with  a  capacity  of  250  bnrrels  or 


more,  lids  part  does  not  spply  to  die 
fsciMy  when  it  to  fa  ceretsker  status  (i  A 
is  not  operational);  except  diet  f  154.735 
continues  to  apply  if  the  fadlity't 
storage  tanks  or  piping  are  not  gas  free. 

(b)  Upon  written  notice  to  the  fricflity 
operator,  the  COTP  may  apply,  as 
necessary  for  the  safety  of  the  facility, 
its  personnel  or  die  public  all  or 
portions  of  f  154.735  to  ecwdi  facility  that 
is  capable  of  transferring  oU  or 
hazaidous  material,  in  bulk,  only  to  or 
from  a  vessel  with  a  capacity  of  leas 
than  250  barreto.  If  the  facility  is  in 
caretaker  status,  the  COTP  may  not 
apply  the  provisions  of  i  154.735  to  th? 
facility  if  ita  stoage  tanks  and  piping 
are  gas  free. 

9.-10.  fai  1 154.1(S.  by  adding  die 
w(»ds  "or  hazardoQS  material"  after  the 
word  "oir  wherever  it  a^^ars  in  the 
definition  of  die  words  "facility", 
*^onitoring  device",  "tank  vessel",  and 
"transfer";  by  removing  the  word  "oil"    . 
before  the  word  "transfer"  in  the 
definition  of  the  words  "person  in 
charge":  and  by  adding  die  definition  for 
the  words  "bairel".  "hazardous 
materiaT',  "MARPOL  73/78".  and  "oil", 
in  alphabetical  order  to  read  as  follows: 

S  154.109    DeflnMons. 
•        •        •        •        * 

Barrel  means  a  quantity  of  liquid 
equal  to  42  U.S.  gallons. 

Hazardous  material  meaxtB  a  liquid 
material  or  substance,  other  dian  oil  or 
liquefied  gases,  listed  under  46  CFR 
153.40{a),(b).(c).or(e). 

MARPOL  73/78  means  ttie 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships.  1973 
(done  at  London,  November  2, 1973)  as 
modified  by  the  Protocol  of  1978  relating 
to  the  International  Convration  for  the 
Prevention  of  Pdlution  from  Ships,  1973 
(done  at  Londtm.  February  17, 1978). 

Oil  means  oil  of  any  Idnd  ot  in  any 
form.  Including  but  not  limited  to. 
petroleum,  fuel  oil  sludge,  oU  refuse^ 
and  oil  mixed  with  wastes  other  than 
dredged  spoiL 


H154>107  and  154.109   (Amondadl 

11.  In  S  f  15C107(aK2)  and  154.108 
(a)(2)(ii)  and  (a)(3)(iM)i  by  addii«  after 
the  word  "od"  fte  words  "erhasanioas 
materia. 


f  154110 


f] 


12.  to  f  lf4.»0(G).  by  renoviog  die 
word  "oiT  before  die  word  "tramfer^. 
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1154.300  lAaisndadl 

13.  In  i  154.300,  by  reaa>«iBS  dw  word 
"oil"  before  the  word  "transfer"  in 
paragraph  (a)(2)  andbynniovingdie 
'lea  nil  Hamfei^  in  paragraph  (f) 
,  fa  their  plaoe.  die  wetda  *^ 


14.  fa  1 1543ia  liy  adding  die  words 
"whasardotts  mateiial"  efler  the  tword 
'\Hi"  fa  paragraphs  (aX4).  MUrm. 
(aXU).  and  {a)(19):  by  teanviag  dtt 
word  '^Bil"  beinn  the  wmd  "traaaier"  fa 
peragraph  (atflB):  and  by  revismg 
par4»pl>  (aMSHdXe)  fa  fsad  as  taOams: 


9154.310 

(a)  *  *  * 

(«•  *  ' 

(ii)  *  •  * 

(o)  The  name  ofihe  caigB  as  Itoted 

under  appendix  II  of  annex  II  of       

MARPOL  73/78,  Table  30.25-1  of  46  CFR 
90.25-1.  TaMe  151.05  0140  CFR  151.05-1, 
or  Table  1  of  48  cm  pail  153. 


S 154320  (Aoaactodl 

15.  fa  1 154.3a9(e)(2)>  l>y  eddlag  after 
die  word  "oil"  die  woids  "or  hazaidoas 
material". 

(154.325    [Amsndad] 

16.  fa  i  154.32S(!b).  by  laaoviag  die 
word  "oil"  before  die  word  "transfer". 

17.  fa  1 154J0a  by  adding  after  die 
word  "siT  fa  the  Introductory  text  and 
paragraph  (c)  dw  arards  *'or  hazardous 
materiaT:  by  removing  &e  word  "oiT' 
Inef  ore  die  «rard  "^aasfor"  fa 
paragrai^  Mlli  and  (bM^  by 
removing  the  wonls  "oil  for"  before  the 
word  "^er  fa  paragraph  (h);  and  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

(154.500 


eTea 


(1)  Hie  name  efeata  produtit  for 
which  dw  hose  any  be  need  or,  for  an 
products,  the  wefds  "od  serviced 


1&  fa  I  ISI^IO.  fa  paragraph  (a),  bf 
adding  words  "or  hazardous  materiaT 
after  the  word  "oil"  and  by  removing  the 
words  "ANSI  Standard  B3U  with 
Addenda  B31.3a.  fietrohum  Rsfitiety 
Piping'  and  adding,  fa  dieir  pfaoe,  #ie 
words  "ANSI  B31.3"  and  by  revisiag 
paregraph  (c)  to  read  as  faSoiwa: 

1154510 


for  transhrriag  oil  or 
material  must  hsMe  a  meaas 
drafaed  or  dosed  bdeca  bek 
disconnected  after  transfor 
are  completed^ 


VV    V^^^h^Ptt^Pf    w^^^WBiK^^   ^^^^Vi^^^^^^p ^^Bl 

(Amended] 

19.  fa  f  i  154.599, 154.525, 154^80,  and 
154.S40,  by  adding  the  words  "er 
hazerdoos  nateriaT  alfar  die  word  **ou" 
whenver  it  appearsL 

ao.  fa  f  154.545,  fa  paragraph  (a),  by 
renovfag  the  word  ShT  before  ttie  word 
"coBtafaraeBT;  fa  paiagraphs  {a).  (cHl). 
(c)(Z).  and  Td)(4),  by  adding  the  words 
"or  hazardous  materiaT  after  the  word 
'HilT;  and  by  revising  die  introduCttHy 
text  of  paragraph  (d)  to  read  as  foDows: 

(154.545    Dtoctiargecontainniont 


(d)  The  COTP  may  require  a  facility  to 
siuToond  each  vessel  condncling  an  xilA 
or  hasardoQS  material  transfer  operation 
%vith  containment  raateriri  before 
commencing  a  transfer  operatioa  if— 
•        *        •        •        • 

21.  By  revising  ( 154.550  to  read  as 
follows: 

(154Ji9   EnMrsaney  shtddosoL 

(a)  The  facility  must  have  an 
emergency  means  to  enable  the  penoo 
m  charge  of  the  transfer  on  board  the 
vessel,  at  that  person's  nsual  operating 
ststioa.  to  stop  the  ifow  of  o9  or 
hazardoos  material  from  the  fadUty  to 
the  vessel.  T^e  awass  must  be— 

(1)  An  electrical,  paeianadc  or 
mechaoica]  Ifakagp  to  die  faoOtty;  or 

(2)  Aa  <4ectroBic  voice 
commimications  system  continnosriy 
q;>erated  by  a  person  on  the  facility  who 
can  stop  the  flow  of  oil  or  hazardmu 
materiid  immediately. 

(b)  The  potet  fa  the  transfer  system  at 
which  the  emeigeBcy  means  stops  the 
flow  of  oil  or  hasardons  BWterid  on  die 
facility  must  be  located  near  die  dock 
manifold  connection  to  minimize  the 
Io9S  of  oil  or  hazardous  material  fa  the 
event  of  the  rupture  or  failure  of  the 
hose,  foading  arm.  or  manifold  valve. 

(c)  For  oil  transfers,  the  means  used  to 
stop  the  flow  under  paragraph  (a)  of  this 
section  must  stop  that  flow  widiin— 

(1)  60  seoonds  on  any  facility  or 
poilioB  ef  a  fscHlty  that  first  tiausf erred 
oil  ea  or  uefote  Neveamer  1, 1900;  and 

(2)  90  seconds  OB  any  fecdity  dat  first 
transfers  ou  after  November  1, 1900. 

(d)  For  hazardous  material  transfers, 
the  means  ased  to  stop  dM  ffaw  taider 
pan^raph  (a)  «f  thto  secdon  aunt  stop 
dwtflewwidda- 

(1)  90  seoaadaan  any  fadfity  ar 
portion  of  a  facility  diet  &M  transfBRed 
hazardous  materi^  before  October  4. 

Ml 


22.  fa  1 154J7e,  fa  paragrMi  (aI4,  by 
adding  the  words  "or  hazardous 
matiriaT  aitor  the  weed  "ad";  fa 
par^rapha  {%m  ud  |N(^  by 
removh*  die  word  "«1"  befwe  the 
'%aasfer":  aad  by  revisfag 
(a)(4)  to  laad  as  fbUows: 


(tStSTO 

(a)*** 

(4)  Each  transfer  operation  work  area 
on  any  bacge  moored  at  the  facility  to  or 
fitim  whidi  oil  or  hazardous  suterial  is 
being  tiansfeired. 


(154.710    [Amsndsd] 

23.  fa  1 154.no,  by  removing  the  word 
"o'd"  befoK  die  word  "transfer" 
wherever  it  appears  and.  fa  paragreph 
(a),  by  removing  die  words  "and  has 
advised  the  Captafa  of  the  Port  fa 
writing  of  his  designation". 

24.  By  addii«  8 154.735  to  read  as 
follows: 


(M4:798   Salatyi 

Each  operator  of  a  fadttty.  odier  than 
a  mobile  facility,  shall  ensure  that  the 
following  safety  reqoiiements  are  met  at 
the  facility: 

(a)  Access  to  the  fadlityby 
fiiefi^hting  personnel,  fire  trades,  cr 
odier  emergency  persomid  to  noA 
impeded. 

(b)  Materials  whidt  are  dassified  as 
hazardous  tinder  49  CHI  parts  170 
through  179  are  kept  only  fa  the 
qaantides  needed  for  die  opeiation  ar 
maintaunce  of  die  facility  and  are 
stored  fa  storage  ouiupaituiLats. 

(c)  GasoRne  or  ether  fad  is  not  stored 
on  a  pier,  wharf,  or  odter  slmdar 
structure. 

(d)  A  soffident  number  of  fire 

extingotohers  approved  by  an         

fadependent  faboratory  fisted  fa  40  CFR 
102.Q28-S  for  fighting  sraafl.  localized 
fires  are  fa  piaoe  diroi^out  the  fecS^ 
and  mafatained  fa  a  ready  rondttina, 

(^  The  locatioB  of  each  hydrant, 
standpipe,  hose  station,  five 
extinguisher,  and  fire  alarm  boa  Is 
coaspicuoas^y  mwfV**  and  readl^ 
accessible. 

(f)  Each  piece  of  protective  equipment 
to  ready  to  operate. 

(g)  Signs  fadicating  diat  esaakfag  to 
prohibited  are  posted  fa  areas  where 
smoking  to  act  permitted. 

fr)  Tradts  and  other  metofwahirlas 
are  opttatod  ar  parked  ad^  fa 
designated  locations. 

(i)  All  rubbish  to  kept  fa  receptades. 

(j)  All  equipment  with  internal 


October  4. 19001 


facility— 
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(1)  Does  not  constitute  a  fire  hazard; 
and 

(2)  Has  a  fire  extinguisher  attached 
that  is  approved  by  an  independent 
laboratory  listed  ih  40  CFR  162.028-5, 
unless  such  a  fire  extinguisher  is  readily 
accessible  nearby  on  the  facility. 

(k)  Spark  arresters  are  provided  on 
chinuieys  or  appliances  which — 

(1)  Use  solid  fuel;  or 
-J2)  Are  located  where  spcuks 
constitute  a  hazard  to  nearby 
combustible  material. 

(1)  Weldiiig  or  hot  work  is  not 
initiated,  unless  a  permit  is  obtained 
from  the  COTP. 

(m)  Heating  equipment  has  sufficient 
clearance  to  prevent  unsafe  heating  of 
nearby  combustible  material. 

(n)  Automotive  equipment  having  an 
internal  combustion  engine  is  not 
refueled  on  a  pier,  wharf,  or  other 
similar  structure. 

(0)  There  are  no  open  fires  or  open 
flame  lamps. 

(p)  Electric  wiring  and  equipment  is 
maintained  in  a  safe  condition  so  as  to 
prevent  fires. 

(q)  Electrical  wiring  and  electrical 
equipment  installed  after  October  4, 
1990,  meet  NFPA  70. 

(r)  Electrical  equipment  fittings,  and 
devices  installed  after  October  4, 1990, 
show  approval  for  that  use  by — 

(1)  Underwriters  Laboratories; 

(2)  Factory  Mutual  Research 
Corporation;  or 

(3)  Canadian  Standards  Association, 
(s)  Tank  cleaning  or  gas  freeing 

operations  conducted  by  the  facility  on 
vessels  carrying  oil  residues  or  mixtures 
are  conducted  in  accordance  with 
sections  8.1, 8.2.  a3,  and  8.5  of  the 
International  Safety  Guide  for  Oil 
Tankers  and  Terminals  (ISGOTT). 
Prohibitions  in  ISGOTT  against  the  use 
of  recirculated  wash  water  do  not  apply 
if  the  wash  water  is  first  processed  to 
remove  product  residues.  The  provision 
in  ISGOTT  section  8.2.10  concerning 
flushing  the  bottom  of  tanks  after  every 
discharge  of  leaded  gasoline  does  not 
apply.  The  provision  in  ISGOTT  section 
B.2.11  concerning  the  removal  of  sludge, 
scale,  and  sediment  does  not  apply  if 
personnel  use  breathing  apparatus 
which  protects  them  from  the  tank 
atmosphere. 

(t)  Guards  are  stationed,  or  equivalent 
controls  acceptable  to  the  COTP  are 
used,  to  prevent  unlawful  access,  detect 
fires,  and  report  emergency  situations  at 
the  facility. 

S  154.740   [AiMfided] 

25.  In  8  154.740(b),  by  removing  the 
word  "oU". 


PART  155-(AMENDED] 

26.  The  authority  citation  for  part  155 
is  revised  and  a  note  is  added  following 
the  authority  citation  to  read  as  follows: 

Authority:  33  U.S.C  1231, 1321(j)(l)(q:  sec 
2,  B.  0. 11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp..  p.  793;  49  CFR  1.46.  Sections  155.100 
through  155.13a  155.350  through  155.40a 
155.43a  155.440,  and  155.470  also  issued 
under  33  U.S.C  1909(b). 

NotK  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  material  are 
contained  in  46  CFR  parts  30  through  38,  isa 
151,  and  153. 

27.  By  revising  the  heading  of  part  155 
to  read  as  follows: 

PART  15&-OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

2a  By  revising  §  155.110  to  read  as 
follows: 

{155.110    DeflnMons. 

The  definitions  in  part  151  of  this 
chapter,  except  for  the  word  "oil",  and 
in  part  154  of  this  chapter  apply  to  this 
part 

S  155.130    [AmMMtod] 

29.  In  S  155.130,  in  paragraphs  (a)(2)(ii) 
and  (d).  by  removing  the  words  "by  oil" 
after  the  word  "pollution"  and,  in 
paragraph  (a)(2)(iii),  by  removing  the 
words  "oil  being  discharged"  and 
adding,  in  their  place,  the  words 
"discharges  occturing". 

30.  In  §  155.310,  in  paragraphs  (a)(1), 
(b)(1),  and  (b)(2),  by  removing  the  word 
"oil"  wherever  it  appears;  and  by 
revising  the  section  heading,  the 
introductory  text  for  paragraphs  (a)  and 
(b),  and  paragraphs  (a)(2)  and  (b)(4)  to 
read  as  follows: 

§155J10    Cargo  ditcharge  containment 

(a)  A  tank  vessel  with  a  capacity  of 
250  or  more  barrels  that  is  carrying  oil  or 
hazardous  material  as  cargo  must 

have — 

*  *        •        •        • 

(2)  A  means  of  drailiing  or  removing 
discharged  oil  or  hazardous  material 
from  each  container  or  enclosed  deck 
area  without  discharging  the  oil  or 
hazardous  material  into  the  water;  and 

(b)  A  tank  barge  with  a  capacity  of 
250  or  more  barrels  that  is  carrying  oil  or 
hazardous  material  as  cargo  must  meet 
paragraph  (a)  of  this  section  or  be 
equipped  with — 

*  *        •        •        • 

(4)  A  means  of  draining  or  removing 
discharged  oil  or  hazardous  material 
from  the  fixed  or  portable  container  and 
from  within  the  coamings  without 


discharging  the  oil  or  hazardous 
material  into  the  water. 

S  156.470    [AmMidMi] 

31.  In  8  155.470,  by  revising  the  section 
heading  to  read  "Prohibited  spaces";  in 
paragraph  (a),  by  removing  the  words 
"an  oceangoing"  and  adding,  in  their 
place,  the  word  "a"  and  by  adding  the 
words  "or  hazardous  material"  after  the 
word  "oil";  and.  in  the  introductory  text 
for  paragraph  (b),  by  removing  the 
words  "oily  waste"  and  addii^  in  their 
place,  the  words  "hazardous  material". 

Subpert  C—(  Amended] 

32.  In  the  subpart  heading  for  subpart 
C,  by  removing  the  word  "Oil".  . 

33.  By  revising  8  155.700  to  read  as 
follows: 

9 155.700    Designation  of  person  in  charge. 

The  operator,  or  that  person's  agent 
of  each  vessel  with  a  capacity  of  250  or 
more  barrels  of  oil  or  hazardous 
material  shall  designate  the  person  or 
persons  in  charge  of  each  transfer  to  or 
from  the  vessel  and  of  each  tank 
cleaning  operation. 

9155.710    [Amended] 

34.  In  8  155.710,  in  the  introductory 
text  for  paragraph  (a),  by  adding  the 
words  "or  hazardous  material"  after  the 
word  "oil";  in  paragraph  (a)(1),  by 
removing  the  word  "oU"  before  the  word 
"transfer";  and.  in  paragraphs  (a)(1)  and 
(a)(2),  by  adding  the  words  "carried  or 
the  cargo"  after  the  word  "cargo". 

35.  By  revising  8  155.720  to  read  as 
follows: 

9 155.720    Transfer  procedures. 

The  operator  of  a  vessel  with  a 
capacity  of  250  or  more  barrels  of  oil  or 
hazardous  material  shall  provide 
transfer  procedures  that  meet  the 
requirements  of  this  part  and  part  156  of 
this  chapter  for  transferring — 

(a)  To  or  bom  the  vessel;  and 

(b)  From  tank  to  tank  within  the 
vessel. 

§S  155.730  and  155.740    [Amended] 

3d.  In  98  155.730  and  155.740,  by 
removing  the  word  "oil"  wherever  it 
appears. 

37.  In  8  155.750,  by  removing  the  word 
"oil"  before  the  wood  "transfer" 
wherever  it  appears;  in  paragraph  (a)(5), 
by  adding  after  the  word  "oil"  the  words 
"or  hazardous  material";  and  by  revising 
paragraph  (a)(9)  to  read  as  follows: 


9155.750   Contents  of 
procedures. 

(a)  *  •  • 
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(9)  Procedures  fotwefattiag  di 
of  oil  Of  harnrdnui  ipptariei  i«te  the 
watecaod 


vessel  to  or  Iran  wUcb  oil  AriMZudoMS      flM,IU 
matspsl  is  being  trapsfaiurd;  *       * 


915S.7aD   {J 

38.  Ih  8  155.760,  iB^ 
and  paragraph  (a),  by  removing  the 
word  "oil"  whereveeK  appear s  and.  in 
paiegi  M"  W.  fay  My  fc*  **  *wrds 

"of-r.  IT 

39.  By  revising  8  ISS.TTOte  read  as 
follows: 

9155.770    DrsMiwIntoMlgss. 

No  peisaa  m»y  tatendoM&jr  dramod 
or  hazardous  material  bt>m  any  i 
into  the  biige  of  a  vessel. 

40.  By  revising  8  155.780  to 
follows: 

915S.7M   EmergsncyslMitdown. 

(a)  A  tank  vessel  with  a  capacity  of 
250  or  more  barrels  that  is  carrying  oil  or 
hazardous  material  as  cargo  must  have 
on  board  an  emergency  means  to  enable 
the  person  in  charge  of  a  transfer 
operation  to  a  facility,  to  another  vessel, 
or  within  the  vessel  to  stop  the  flow  of 
oil  or  hazardous  material. 

(b)  The  means  to  stop  the  flow  may  be 
a  pump  control,  a  quick-acting,  power 
actuated  valve,  or  an  operating 
procedure.  If  an  emergency  pump 
control  is  used,  it  must  stop  the  flow  of 
oil  or  hazardous  material  if  the  oil  or 
hazardous  material  could  siphon 
through  the  stopped  pump. 

(c)  The  means  to  stop  the  flow  must 
be  operable  from  the  cargo  deck,  cargo 
control  room,  or  the  usual  operating 
station  of  the  person  in  charge  of  the 
transfer  operation. 

9155.785    [Amended] 

41.  In  8  155.785(a),  by  removing  the 
word  "oil"  after  the  words  "vessel"  and 
"cargo"  and  adding  after  tlie  words 
"carrying  oil"  the  words  "or  hazardous 
material". 

42.  In  8  155.79a  by  revising  paragraph 
(a)  to  read  as  follows;  and,  in  paragraph 
(b)(2),  by  removing  the  word  "oil": 

9155.790    DockRgMlng> 

(a)  A  self-propeOed  vessel  with  a 
capacity  of  250  or  more  barrels  of  oil  or 
hazardous  material  that  is  conducting 
transfer  operationsbetween  sunset  and 
sunrise  must  have  deck  lighting  that 
adequately  illuminates — 

(1)  Each  transfetoperations  work  area 
and  each  transfer  oonnectien  point  in 
use  on  the  vessel;  and 

(2)  Each  transfer  operations  work  area 
andeaeh  transfer  connection  point  in 
use  on  eadt  barg^  if  any.  moored  to  the 


9  IBB.'WO  iilnwndedj 

43.  fai  f  155.800.  In  the  secfioD  heatfing. 
by  removing  the  word  "Oil"  and.  in  the 
text  by  adding  after  the  mud  "ail"  Iha 
words  "or  hazardous  material". 


IIMJOf  (AaMndadl 

44.  In  f  tS&8DS(a|.  by  f*i 


ofoil''liietMfds''or 
material". 


9195J818   tAiiisiidSd] 

45.  In  9 155315(a)(S).  by  addiqg  after 
the  word  "oil"  die  words  "or  bazardous 
material". 

9155J20   [Amandad] 

46.  In  8 155.820(a).  by  removing  the 
word  "oU". 

PART  156-4AMENDEO] 

47.  The  authority  citation  for  Part  156 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 132lO)(l)(C)  and 
(D);  sec  2.  E.0. 11735, 38  FR  21243, 3  CFR 
1971-1975  Comp..  p.  793;  40  CFR  1.48.  Subpart 
B  also  issued  under  40  U3.C  371S(b). 

48.  By  revising  the  heading  of  Subpart 
A  to  read  as  follows: 

Subpert  A— Oi  and  Haardoue  Material 
Tranefer  Operations 

49.  By  revising  8  156.100  to  read  as 
follows: 


9 156.100 

This  subpart  applies  to  the  transfer  of 
oil  or  hazardous  material  on  the 
navigable  waters  or  contiguous  zone  of 
the  United  States  to.  from,  or  within 
each  vessel  with  a  capacity  of  250 
barrels  or  more:  except  that  this  subpart 
does  not  apply  to  transfer  operations 
widiin  a  public  vesseL 

9156.107   (Amended] 

50.  In  8  156.107(aM3).  by  adding  after 
die  word  "oil"  die  words  "or  hazardous 
material". 

9156.110   [Amended] 

51.  In  9  15ail0(a)(2)(ii)  and  (a)(2)(iii). 
by  adding  after  the  word  "oil"  die  words 
"or  hazardous  material". 

52.  In  8  156.112.  in  the  introductory 
text  by  removing  before  the  word 
"transfer^he  word  "oil"  and  by  adding 
after  die  words  "discharge  of ^il"  die 
words  "or  hazardous  materal";  by 
revising  paragraph  (c)  to  read  as 
follows;  and.  in  paragraph  (d),  by  adding 
after  the  word  "oil"  the  words  "or 
hazardous  material": 


chapter  aad 


9 186.118 
S.iBftS6.1tK4.%9r 


915«.ltf 

54.  In  8 156.115.  by  removing  \ 
"oil"  wherever  it  appears. 


91S&:11f 

Si.lB|UB.tM,iB4h(ei 
the  introductory  text  for  paragraph  (a), 
and  paragraphs  (a)(4).  (b).  and  (c),  by 
removing  the  word  "oil"  wherever  it 
appears  and.  in  paragraph  (a)(3).  by 
adding  after  the  word  "oil"  the  words 
"or  hazardous  material". 

9156.120   [Awisnded] 

56.  In  8  156.120,  in  the  section  heading, 
by  removing  the  word  "oil";  in  the 
introductory  text  by  removing  the 
words  "an  oil"  and  adding,  in  dieir 
place,  die  word  "a";  in  paragraph  (b).  by 
removing  the  word  "oU"  wherever  it 
appears;  in  paragraph  (d),  by  removing 
before  the  word  "transfer"  the  word 
"oir'and  by  adding  after  die  words 
"flow  of  oil"  the  words  "or  hazardous 
material":  in  paragraph  (e).  by  removing 
die  word  "oil";  in  paragraph  (f).  by 
adding  after  die  word  "oil"  die  words 
"or  hazardous  material";  in  paragraph 
(h).  by  removing  the  word  "oil";  in 
paragraph  (i),  by  removing  before  the 
word  "transfer"  die  word  "oil"  and  by 
adding  after  the  words  "discharge  of  oil" 
the  words  "or  hazardous  material";  in 
paragraph  (p),  by  removing  after  die 
words  "All  connections  in  the"  die  word 
"oil"  and  by  removing  the  words 
"component  in  an  oil"  and  adding,  in 
their  place,  the  words  "component  in 
die";  in  paragraphs  (t)(l).  (t)(2).  (t)(3). 
(u),  and  (v)  and  in  die  introductory  text 
for  paragraph  (w),  by  removing  the  word 
"oil"  wherever  it  appears;  in  paragraph 
(w)(7).  by  addhig  after  die  word  "oU" 
the  words  "or  hazadous  material";  and 
in  paragraph  (x),  by  removing  die  word 
"oil"  wherever  it  appears. 

9156.125    [Awisnded] 

57.  In  8 156.125.  in  dieeection  heading, 
by  rsmoviBg  die  word  "oil";  in 
paragraph  (a),  by  removing  the  words 
"an  oil"  and  adding,  in  tiieir  place,  die 
word  "die"  and  by  adding  after  die 
words  "whenever  oil"  die  words  "or 
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hazardoua  material";  in  tlie  introductory 
text  for  paragraph  (b).  by  ranoving  tlie 
words  "an  oU"  and  adding,  in  their 
place,  the  word  "tb    ;  and  inparagrafdis 
(b)(1).  (bK2).  and  (c).  by  adding  before 
die  word  "discharged"  the  words  "or 
hazardous  material"  and  by  removing 
before  the  word  "transfer"  the  word 
"oU". 


f  ISCISO 

5a  In  S  156.13a  in  paragraphs  (a),  (b). 
and  (c),  by  removing  the  word  "oil"  and, 
in  paragraph  (d).  by  addfaig  after  the 
word  "oil"  the  words  "or  hazardous 
material". 

1 156.150   [Amended] 

sa  In  1 156.150,  in  paragraph  (a),  by 
dding  after  die  word  "oil"  die  words 


"or  harardous  material";  in  paragraphs 
(cK5)  and  (e),  by  removing  the  word 
"oil"  wherever  it  appears;  and.  in 
paragraph  (f).  by  removing  the  words 
"cm  oil"  and  adding,  in  their  place,  the 
word  "the". 

S  156.160    [Anwndod] 

ea  In  §  156.160.  in  paragraph  (a),  by 
removing  the  words  "an  oil"  and  adding, 
in  their  place,  the  word  "the";  in 
paragraph  (b).  by  adding  after  the  word 
"oil"  the  words  "or  hazardous  material"; 
and.  hi  paragraph  (c).  by  adding  after 
the  words  "transfer  oil"  the  words  "or 
hazardous  material"  and  by  removing 
the  word  "oil"  before  the  words 
"transfer  personnel". 


9156.170   [Amended] 

61.  In  S  156.170,  in  paragraphs  (a). 
(c)(1).  (c)(4),  and  (d),  by  removing  the 
word  "oil"  before  the  word  "transfer" 
and.  in  paragraph  (c)(l)(i).  by  adding 
after  the  word  "oil"  die  words  "or 
hazardous  material". 

9156.205   [Amended] 

62.  In  S  156.205(b).  by  removing  die 
definitions  for  the  words  "hazardous 
material"  and  "oil". 

Dated:  April  23.  IQOa 
).D.Sipas. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Do&  90-20664  Filed  8-31-00;  8:45  am] 
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New  edition  ....  Order  now  I 


For  those  of  you  who  must  keep  informed 
about  PrMldendai  Prodatnations  and 

ExecMttva  Ordais,  there  is  a  convenient 
reference  source  that  wiO  make  researching 
these  documents  much  easier. 

Arranged  by  subject  nratter.  this  editnn  of 
the  CodinlScation  contains  prodamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  Apr1 13.1945, 
through  January  20. 1969,  and  whk4i  have  a 
continuing  effect  on  the  pubHc.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  verskm. 
Therefore,  a  reader  can  use  the  CoeifScafibn 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucr  it  tfwough 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  prodamatkm 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indicatnn  of  its  current 
status,  and,  where  applk:able,  its  k)catk)n  in 
this  volume. 
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The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
eubecribers  the  following  day  via  first 
dass  maN.  As  part  of  a  microfiche 
Federal  Register  aubecription.  the  USA 
(List  of  CFR  Sections  Affocted)  and  the 
(Emulative  Federal  Register  Index  are 
mailed  montttly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprteing  apprmimalely  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  publiehed  in  24x 
microfiche  fonnat  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  JSnbsciiptioii  Prices: 

Federal  Register: 

One  year  $195 
Six  months:  $97.50 

Code  of  Federal  Regnlatioiis: 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revisedianuaiy  1,  1989 
SUPPLEMENT:  Revised  January  1, 1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  firom  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  diey  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:  *6788 


DYES,  P. 


C/iaige  your  order. 

Itteasyl  

To  fax  your  orders  and  inquiries.  202-275-0019 


lease  send  me  the  following  indicated  publication: 

__ ^copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
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1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  ^ood  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
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Compilation  of 

Presidential 
Documents 
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George  Bush 
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Presidential 
Documents 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  anrwuncements.  It  contains  the 
full  text  of  the  Presidenfs  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carrieis  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  index  to 
Prior  Issues. 

Separate  indexes  are  put>lished 
periodteaily.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominatk>ns  submitted  to 
the  Seriate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  t>y  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administratk>n. 
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OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


D  $96.00  First  Class 


EH  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 
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3.  PleaM  choose  method  of  payment: 
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Pamphlet  prints  of  public  laws,  often  refened  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactonent  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aH  public  laws, 
issued  irregutarfy  upon  enactment  for  the  101st  Congress.  2nd  Session,  1990. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washinglon.  DC 
20402-0328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  rtewly  ertacted  laws  and  prices). 


Superintciidciit  of  Documents  Subscriptknis  Order  Form 
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by  tbe  Office  of  the  Federal  Register,  National  Archives  and 
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Washington.  DC  20402. 
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available  to  the  public  regulations  and  legal  notices  issued  by 
Fednal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
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charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  Thia  PubUcatioii:  Use  the  volume  number  and  the 
page  number.  Example:  55  FR  12345. 
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PUBUC 
SubiKiiptioas: 
Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  %vith  public  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  single  copies  275-3050 

FEDERAL  AGENCIES 

Subaaiptioas: 

Paper  or  fiche  523-5240 
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the  Reader  Aid*  lectioii 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  lietween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FH/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  21,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC. 

RESERVATIONS:  202-523-5240. 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS.  TX 

September  25,  at  9:00  a.m. 
Federal  Office  Building, 
1100  Commerce  Street, 
Room  7A23-175, 
Dallas,  TX. 
1-800-366-2998. 
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The  President 


[FR  Doc  9t)-209eR 
Filed  8-31-80:  12:29  pm] 
Billing  code  3195-Ol^t 


Presidential  Documents 


Memorandum  of  August  29, 1990 

Provision  of  Marine  War  Risk  Insurance  Coverage 


Memorandum  for  the  Secretary  of  State  and  the  Secretary  of  Transporta- 
tion 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  including  3  U.S.C.  301  and  section  1202  of  the  Merchant  Marine 
Act  1936,  as  amended  (Act),  46  U.S.C.  App.  1282, 1  hereby: 

approve  the  provision  by  the  Secretary  of  Transportation  of  insurance  or 
reinsurance  of  vessels  (including  cargoes  and  crew)  entering  the  Middle  East 
region  against  loss  or  damage  by  war  risks  in  the  manner  and  to  the  extent 
provided  in  Title  XII  of  the  Act,  46  U.S.C.  App.  1281.  et  seq.,  for  purposes  of 
responding  to  the  current  crisis  in  the  Middle  East,  whenever,  after  consulta- 
tion with  the  Department  of  State,  it  appears  to  the  Secretary  of  Transporta- 
tion that  such  insurance  adequate  for  tiie  needs  of  the  waterbome  commerce 
of  the  United  States  cannot  be  obtained  on  reasonable  terms  and  conditions 
from  companies  authorized  to  do  an  insurance  business  in  a  State  of  the 
United  States.  This  approval  is  effective  for  sixty  days.  I  hereby  delegate  to 
the  Secretary  of  Transportation,  in  consultation  with  the  Secretary  of  State 
and  the  Director  of  Office  of  Management  and  Budget,  the  authority  vested  in 
me  by  section  1202  of  the  Act  to  approve  the  provision  of  insiu-ance  or 
reinsurance  for  these  purposes  after  the  expiration  of  the  sixty  days. 
The  Secretary  of  Transportation  is  directed  to  bring  this  approval  to  the 
immediate  attention  of  all  operators  and  to  arrange  for  its  publication  in  the 
Federal  Register. 


THE  WHITE  HOUSE, 
Washington.  August  29,  1990. 
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Rules  and  Regutations 


Fwkral 

VoL  66»  No.  17a 

Wednesday,  September  S,  1900 


This  section  of  ttw  FEDERAL  REGISTER 
contflins  raguMofy  doctunwits  hcning 
general  appHeabaity  and  togal  sKect;  most 
of  wtiict)  are  keyed  to  ant  eodWad  in 
ttw  Code  of  Federal  Reguletens.  wMch  is 
putiHshed  under  50  tittes  pursuant  tft  44 
U.S.C.  1510. 

The  Code  of  Federal  Regolattons  is  sold 
Isy  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  eacK 
week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFRPart212 

[INS  No.  t280-eOI 

Guam  Viaa  Waiver  Program;  Reput>lic 
of  Korea       I 

agency:  Inun&gratioii  and  Naturalixation 
Service,  fustice. 
action:  Final  rule. 

summary:  This  rule  adds  the  RepubBc  of 
Korea  to  the  Guam  Visa  Waiver 
Program,  implemented  under  PubUc  Law 
99-398.  This  rule  will  facilitate  the  travel 
of  the  citizens  of  the  Republic  of  Korea 
to  visit  Guam  for  up  to  fifteen  days 
without  first  obtaining  nonimmigrant 
visitors  visas  at  American  consulates 
abroad. 
EFFEcnvc  date:  October  l.  199a 

FOR  FURTHER  INFORMATION  CONTACT: 

Yanghe  Peggy  Wong,  Assistant  Chief 

Inspector,  Immigration  ft 

Naturalization  Service,  425 1  Street, 
.  NW..  Waskingttm,  DC,  Telephone: 

(202)  S14-^«a33. 
SUPPLEMENTARY  INFORMATION:  Under 
section  14  of  Public  Law  99-396 
(Omnibus  Territories  Act  of  1986). 
certain  visitora  from  designated 
countries  may  visit  Gaam  for  up  to 
fifteen  days  without  visas.  The  Guam 
Visa  Waiver  Program  enables  visitors 
from  die  specified  countries  to  enter 
Guam  without  having  to  obtaia 
nonimmigrant  visitor  visas  bom 
American  consulates  outside  the  United 
Statesi 

First  implemented  on  October  1, 1988, 
this  faciHtatioin  measure  has  rested  in 
the  arrival  os  Guam  <d  thousands  ai 
nonimmigrant  visitors  from  Australia^ 
Brunei,  Burma,  Indonesia,  Japan, 
Malaysia,  Naem.  New  Zealand,  Papua 
New  Guineav  Singapore,  Solomon 


Islands,  the  United  Kingdom  (induding 
citizens  of  the  colony  of  Hong  Kong). 
Vanuatu,  and  Western  Samoa.  In 
addition  to  the  geographical  proximity 
to  Guam,  these  countries  met  the  other 
three  criteria  for  selection,  including 
their  posing  no  threat  to  the  welfare, 
safety,  or  security  of  the  United  States, 
its  territories,  or  commonwealths. 

The  Republic  of  Korea  now  meets  alt 
the  eligibility  criteria  for  inclusion  in  the 
Guam  Visa  Waiver  Program. 

An  exception  to  5  U.S.C  as  to  notice 
of  proposed  rulemaking  is  made  since 
this  rule  provides  benefits  to  both  the 
economy  of  Guam  and  to  certain 
nonimmigrants  from  the  Republic  of 
Korea,  without  adversely  affecting  any 
other  group. 

In  accordance  with  5  U.S.C  606(b).  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  federaUsm 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  12612. 

List  of  Subjects  fai  8  CFR  Fart  212 

Administrative  practice  and 
procedure,  Aliens,  Passports  and  visas. 

Accordingly,  part  212  of  chapter  I  of 
tide  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  212-OOCUMENTARY 
REQUIREMENTS;  NONIMMIGRANTS; 
WAIVERS:  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  of  part  212  is 
revised  to  read  as  foKows: 

AudMrity:  8  U.S.C  1101.  n02, 1103, 1182, 
1184, 1225, 1226, 1228, 1252;  8  CFR  part  2. 

2.  Section  212.1  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

S  212.1    DecomantaryrequlrMiMnlator 


(e)  •  •  • 

(3)  The  following  countries  now  meet 
the  eligibility  criteria  as  stated  in 
paragraph  (eK2)  of  this  section: 
Australia,  Brunei,  Burma,  Indonesia, 
Japan,  Malaysia,  Nauru,  New  Zealand, 
Papua  New  Guinea,  Republic  of  Korea, 
Singapore,  Solomon  Islands,  the  United 


Kingdom  (including  the  dtizens  of  the 
colony  of  Hong  Kong),  Vanuatv^  and 
Western  Samoa. 

*        •        *        •       • 

Dated:  August  20, 19Sa 

Maiy  A.Ryia, 

Acting  Assiataat  Secretary  afStata  for 
Consular  Affain,  Department  of  Statt. 

Dated:  August  24. 19ga 
SteHa  Gueira, 

Assistant  Secretary  for  TerrOoriatand 
International  Affairt,  Department  of/nterkt 

Dated:  July  27, 1880. 
GeneMcNacy, 

Commieaioner,  Imm^ratton  and 
Naturalization  Service. 
[FR  Doc.  90-20763  Filed  0-4-flC;  8:4S  am\ 
muma  coos  44io-io-« 


DEPARTMENT  OF  TRANSPORTATKNf 

Federal  AviatloR  Admlniatratioii 

14  CFR  Parts  21  and  23 

[Docket  Na  087CE.  Special  Cendmon  23- 
ACE-581 

Special  Conditions;  CwsnaMedet44t, 
EiecliORte  FUglH  Inetrumenl  System 
(EFIS)  InetaOation 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  special  conditions. 

SUMMARY:  These  ^)ecial  conditions  are 
being  issued  fw  the  Cessna  Model  441 
airplane.  These  airplanes  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  <^  technology 
envisaged  in  the  applicable 
airworthiness  standards  for  normaL 
utility,  acrobatic  and  commuter 
category  airplanes.  These  novel  and 
unusual  design  features  include  the 
installation  of  electronic  displays  and 
the  protection  of  them  from  high 
intensity  radiated  fields  (HIRF).  and 
from  die  indirect  effects  of  U^tntng  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
EFFECnvi  DATE:  October  5, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  F.  Sokoloski,  Aerospace  Engineer, 
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Standards  Office  (ACE-110).  Aircraft 
Certification  Service,  Central  Region, 
Federal  Aviation  Administration,  room 
1544. 601  East  12th  Street,  Federal  Office 
Building,  Kansas  City,  Missouri  64108; 
telephone  (816)  42e-568& 
SWPLEMOrrARY  iNFomu-noN 

Background 

On  May  23, 1990,  Yingling  Aircraft. 
Inc.,  P.O.  Box  9238,  2010  Airport  Road. 
Wichita.  KS  67277  made  an  application 
to  the  FAA  for  supplemental  t3^e 
certificate  (STC)  approval  of  an 
installation  of  electronic  flight 
instrument  displays  in  the  Cessna  Model 
441  airplane.  This  airplane  is  a 
pressurized,  twin-engine  twboprop.  of 
conventional  metal  material,  with  a 
maximiun  operating  altitude  of  35,000 
feet.  The  installation  will  incorporate  an 
electronic  attitude  director  indicator 
(EADI)  and  an  electronic  horizontal 
situation  indicator  (EHSI)  instead  of  the 
traditional  mechanical  or 
electromechanical  displays  providing 
similar  information  to  the  flight  crew. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Cessna  Model  441  airplane  is  part  23  of 
the  Federal  Aviation  Regulation  (FAR), 
effective  February  1, 1965,  as  amended 
by  23-1  through  23-14,  except 
S  23.1385(c)  as  amended  through  23-21; 
plus  special  conditions  23-74-CE-9;  part 
36  of  the  Federal  Aviation  Regulations, 
effective  December  1, 1969,  as  amended 
by  36-1  through  38-6;  and  SFAR  27,  fuel 
venting.  Findings  of  equivalent  level  of 
safety  were  made  for  $9  23.1180(a), 
23.1545,  and  23.1583(a). 

Discussion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  {  21.101  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  S  11.49  after  public  notice,  as 
required  by  §5  11.28  and  11.29(b), 
effective  c5ctober  14, 1980,  and  will 
become  a  part  of  the  type  certification 
basis,  as  provided  by  {  21.17(a)(2). 

The  proposed  type  design  of  Uie 
Collins  EFIS-84  installation  in  the 
Cessna  Model  441  airplane  contains  a 
number  of  novel  and  unusual  design 
feattires  not  envisaged  by  the  appUcable 
airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  applicable  airworthiness 
standards  do  not  contain  adequate  or 


appropriate  safety  standards  for  the 
novel  or  unusual  design  featiu^s  of  the 
Collins  EFIS-84  installation  in  the 
Cessna  Model  441  airplane. 

These  final  special  conditions  contain 
the  additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  applicable 
airworthiness  standards.  They  will  also 
be  applicable  to  all  Cessna  Model  441 
airplanes  for  installation  of  similar  EFIS 
(not  limited  to  the  same  manufacturer) 
without  further  amendment  of  these 
special  conditions. 

Electronic  Flight  Instrument  System 
(EHS) 

The  proposed  cathode-ray  tube  (CRT) 
electronic  display  units  will  contain 
primary  attitude,  heading,  and 
navigation  cockpit  displays.  The  cockpit 
instrument  panel  configuration  would 
feature  two  displays,  an  EADI  and  an 
EHSI  on  the  pilot  side  of  the  instnunent 
panel.  All  other  displays.  i.e..  airspeed, 
altitude,  vertical  speed,  etc.,  will  be 
conventional  electromechanical 
instruments. 

Emissive  color  on  a  CRT  display  will 
inevitably  appear  different  than 
reflective  colors  on  conventional 
electromechanical  displays.  Different 
intensities  and  color  temperatures  of 
ambient  illumination  will  also  effect  the 
perceived  colors.  Therefore,  display 
legibility  must  be  adequate  for  all 
cockpit  lighting  conditions,  including 
direct  simlight. 

Features  of  this  system  are  novel  and 
unusual  relative  to  the  applicable 
airworthiness  requirements.  Current 
small  airplane  airworthiness 
requirements  are  based  on  "single-fault" 
or  "fail-safe"  concepts  and,  when 
promulgated,  the  FAA  did  not  envision 
use  of  complex,  critical  systems  in  small 
airplanes.  The  ciurent  small  airplane 
requirements  envisioned  instruments 
that  were  single  function;  i.e.,  a  failure 
would  cause  loss  of  only  one  instrument 
function,  although  several  instrument 
functions  may  have  been  housed  in  a 
common  case. 

Flight  instruments  for  the  pilot  are 
required  to  be  grouped  in  front  of  the 
pilot  so  deviation  from  looking  forward 
along  the  airplane  flight  path  is 
minimized  when  the  pilot  shifts  from 
viewing  the  flight  path  to  viewing  the 
flight  instruments. 

For  instrument  flight  the  airplane 
must  be  equipped  with  the  minimum 
flight  instruments  listed  in  the  operating 
rules.  This  minimum  Usting  of 
instruments  includes  all  instruments  that 
have  been  accepted  as  the  minimum  for 
continued  safe  flight  and  landing  of  the 
'airplane.  When  the  current 


airworthiness  standards  of  part  23  were 
written,  only  mechanical  or 
electromechanical  instruments  that 
functioned  independently  for  each 
parameter  were  envisioned.  The 
requirements  intended  that  airspeed, 
altitude,  and  magnetic  compass 
information  remain  available  to  the  pilot 
after  total  failure  of  the  airplane's 
electrical  power.  Standby  flight 
instruments  are  not  required  by  the  part 
23  airworthiness  standards  because  the 
FAA  has  long  accepted  that  the  small 
airplane  could  be  flown  safely  by  using 
partial  panel  techniques  following  a 
single  instrument  failure.  The  basic 
airman  certification  program  for  an 
instrument  flight  rules  (IFR)  rating  has 
included  requirementsifor  the  pilot  to 
demonstrate  the  ability  to  fly  the 
airplane  safely  following  failure  of  any 
one  of  the  previously  cited  instruments. 

The  potential  for  increased  clarity  in 
data  display  and  the  concentration  of 
data  displays  in  a  single  indicator 
increases  the  potential  criticalness  of 
failures.  It  is  anticipated  that  pilots 
using  these  new  instrument  systems  will 
become  increasingly  dependent  on  the 
use  of  them  because  of  the  tasks  they 
perform  for  the  pilot.  After  a  period  of 
time,  where  these  electronic  indicators 
are  located  in  the  primary  instrument 
panel  locations,  it  is  anticipated  that 
pilots  will  find  it  more  difficult  to 
transition  to  back-up  or  secondary 
indicators  when  failure  ocauv.  such  as 
reverting  to  use  of  needle-ball  and 
airspeed  for  airplane  attitude  control 
when  the  artificial  horizon  instrument 
system  fails. 

The  electronic  indicators  are  expected 
to  have  significantly  different  modes  of 
failure,  that  is,  they  may  rapidly  change 
from  perfect  performance  to  total  failure. 
In  contrast,  the  mechanical  and 
electromechanical  indicators  typically 
deteriorated  in  performance  over  a 
period  of  time  such  that  they  were 
replaced  before  a  total  failure. 

The  electronic  instrument  systems  can 
readily  provide  digital  indication  of 
exact  numbers,  moving  pointer  on  a 
scale,  and  various  other  formats  and 
combinations  of  them  all.  The  FAA  is    ' 
concerned  that  pilots  be  provided 
adequate  sensory  cues  as  to  whether 
numbers  displayed  are  increasing  or 
decreasing  and  how  fast  they  are 
changing.  Also,  the  digital  indication 
may  not  show  the  normal  operating 
range  cues  to  direction  or  rate  of  change 
or  operational  limits. 

These  final  special  conditions  will 
provide  appropriate  requirements  for 
installation  of  electronic  displays 
featuring  design  characteristics  where  a 
single  malfunction  or  failure  could  affect 


more  than  one  primary  instrument, 
display,  or  system.  These  final  special 
conditions  will  also  provide 
requirements  to  assure  adequate 
reliability  of  system  design  functions 
that  are  determined  to  be  essential  for 
continued  safe  flight  and  landing  of  the 
airplane.  For  installations  where 
electronic  displays  take  the  place  of 
traditional  instruments,  the  reliability 
must  not  be  less  than  that  of  the 
electromechanical  instruments  acting 
together  as  a  group. 

Electronic  indicator  systems  will  have 
great  potential  for  inhibiting  information 
to  maximize  the  effect  of  other 
information  fat  various  phases  of  flight 
Attitude,  airspeed,  and  altitude  are 
information  that  the  FAA  has  concluded 
must  be  displayed  during  all  normal 
modes  of  operation  and,  therefore,  may 
not  be  inhibited.  Information  that  is 
considered  essential  to  continued  safe 
flight  and  landing  must  remain  available 
on  indicators  usable  by  the  pilot  after 
any  single  failure  or  combination  of 
probable  failures  without  need  for 
immediate  crew  action. 

These  special  conditions  will  also 
require  a  detailed  examination  of  each 
item  of  equipment/component  of  the 
electronic  display  system,  and 
installation  of  the  system,  to  determine 
if  the  airplane  is  dependent  upon  its 
function  for  continued  safe  flight  and 
landing  or  if  its  failure  would 
significantly  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
Each  component  of  the  installation 
identified  by  such  an  examination  as 
being  critical  to  the  safe  operation  of  the 
airplane  would  be  required  to  meet 
these  special  conditions. 

The  existing  S  23.1309,  which  was 
incorporated  into  part  23  by  amendment 
23-14,  dated  December  20, 1973,  has 
been  used  as  a  means  of  evaluating 
systems  for  those  airplanes  that  include 
9  23.1309  in  their  type  certification  basis. 
The  "no-single-fault"  or  "fail-safe" 
concept  of  9  23.1309,  along  with 
experience  based  on  service-proven 
designs  and  good  engineering  judgment, 
have  been  used  to  successfully  evaluate 
most  airplane  systems  and  equipment 
The  type  certification  basis  for  this 
airplane  includes  9  23.1309;  however, 
the  "single  fault"  concept  does  not 
provide  an  adequate  means  for 
determining  and  evaluating  the  effect  of 
certain  failure  conditions  that  may  exist 
in  complex  systems  such  as  an  EFIS 
installation.  Therefore,  the  FAA 
considers  it  necessary  to  include  the 
additional  system  analysis  requirements 
in  the  certification  basis.  This  will  also 
allow  the  use  of  the  "rational  method" 


of  safety  analysis  of  the  systems  to 
ensure  a  level  of  safety  intended  in  the 
apphcable  requirements. 

The  development  of  rational  methods 
for  safety  assessment  of  systems  is 
based  on  the  premise  that  an  inverse 
relationship  exists  between  the 
probability  of  a  failure  condition  and  its 
effect  on  the  airplane.  That  is.  the  more 
serious  the  effect  the  lower  the 
probability  must  be  that  the  related 
failure  condition  will  occur.  Rational 
methods  for  showing  compliance  for  a 
safety  assessment  of  systems  may  be 
shown  by  the  use  of  numerical  analysis, 
but  it  is  not  mandatory.  In  may  cases, 
adequate  data  is  not  available  for 
preparing  a  stand-alone  numerical 
analysis  for  showing  compliance. 
Therefore,  in  small  airplane 
certification,  a  rational  analysis,  based 
on  identification  of  failure  modes  and 
their  consequences,  is  frequently  a  more 
acceptable  method  of  showing 
compliance  with  the  various  required 
levels  of  system  reliability  than  a 
numerical  analysis  alone. 

If  it  is  determined  that  the  airplane 
includes  systems  that  perform  critical 
fimctions,  it  will  be  necessary  to  show 
that  those  systems  meet  more  stringent 
requirements.  These  systems  would  be 
required  to  establish  either  that  there 
will  be  no  failures  of  that  system  or  that 
a  failure  is  extremely  improbable. 
Critical  functions  means  those  functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane.  These  special 
conditions  provide  reliability 
requirements  that  are  based  on  the 
system's  critical  function  and  provide 
the  standards  needed  for  certification  of 
complex  critical  systems  being  proposed 
for  installation. 

These  special  conditions  also  require 
that  the  occurrence  of  system(s)  failures 
that  would  significantly  reduce  the 
airplane's  capability  or  the  ability  of  the 
crew  to  cope  with  adverse  operating 
conditions,  and  thereby  be  potentially 
catastrophic,  be  improbable.  It  is 
recognized  that  any  system(s)  failure 
will  reduce  the  airplane's  or  crew's 
capability  by  some  degree,  but  that 
reduction  may  not  be  of  the  degree 
leading  to  potentially  catastrophic 
results. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
solid  state  components  and  digital 


electronics,  these  advanced  systems  are 
readily  responsive  to  the  transient 
effects  of  induced  electrical  cturent  and 
voltage  caused  by  the  high  intensity 
radiated  fields  (HIRF)  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisioned 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  fit>m  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

At  present  aircraft  certification 
requirements,  as  well  as  the  industry 
standards  for  protection  from  the 
adverse  effects  of  HIRF,  are  inadequate 
in  view  of  the  aforementioned 
technological  advances.  In  addition, 
some  incidents  and  accidents  have  been 
reported  involving  military  aircraft 
equipped  with  advanced  electronic 
systems  exposed  to  electromagnetic 
radiation. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  high  intensity  radiated 
fields  (MRF)  must  be  provided  by  the 
design  and  installation  of  these  systems. 
The  primary  factors  that  have 
contributed  to  this  increased  concern 
are: 

(1)  The  increasing  use  of  sensitive 
electronics  that  perform  critical 
functions; 

(2)  The  reduced  electromagnetic 
shielding  afforded  airplane  systems  by 
advanced  technology  airframe 
materials; 

(3)  The  adverse  service  experience  of 
military  airplanes  that  use  these 
technologies;  and 

(4)  The  increase  in  the  number  and 
power  of  radio  fi«quency  emitters  and 
expected  future  increases. 

Cognizant  of  the  need  for  airplane 
certification  standards  to  cope  with  the 
developments  in  technology  and 
environment  in  1986,  the  FAA  initiated  s 
high  priority  program  to: 

(1)  Determine  and  define  the 
electromagnetic  energy  levels; 

(2)  Develop  and  describe  guidance 
material  for  design,  test  and  analysis; 
and 
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t^Preiciibe  md  promolgate  new 
ainwuiHihiBas  'Standards. 

1^  F1\A  •OB^-and  recehredlfae 
partJLipatiuu  of  taitoniationall 
airwerfldness  authoritiet  and  indttstry 
to  devtSop  iiiteimtionany  Tecogntzed 
stanasras  ^for  vatfnicaRon* 

At  this  ^me.  the  FAA  and  oAer 

ainvOTfhineM  awfeortties  have 

established  «n«gfeed  level  of  H&ff 
envinaneat  Ifaot  Ifae  airplane  is 
expected  to  he  enpoaBd  to  in  service. 
While  the  tflKFoMriRuiment  and  test 
requiiHa— tsaaefaiag'fiiiHltTydi  the 
FAA  has  adapted  apedal  conditians  for 
the  gwtinijrtianirfapplanes  that  employ 
eleatciaal  and  electronic  ajntacoa  that 
ipetfaem  ailical  JoBCtiflm.  "Hie  accepted 
maximum  energy  levels  in  vthixdi 
civilian 'airptane  system  installations 
must  be  capable  of  opecatiag  safely  are 
based  on  survey  and  analysis  of 
existing  radio  fregoeacy  emitters,  lliese 
special  conditions  require  that  the 
airplane  be  evaluated  under  these 
eneagy  lerek  far  the  pcotection  of  the 
electroaic  system  and  its  associated 
iwiring  harness.  These  external  Ihfeat 
levels  are  believed  to  rep^sent  the 
worst  case  to  which  an  airplane  would  • 
be  exposed  in  the  operating 
environment 

These  special  conditions  require 
quaCfication  of  systems  that  perform 
critical  &nctions.  as  installed  in  aircraft 
to  the  defined  HIKF  environment  in 
paragri^ih  1  or,  as  an  option  to  a  Bxed 
value  wing  laboratory  tests,  in 
paragraphs,  as  iollows: 

(1)  Theajiplicant  may  demonstrate 
that  (he  operation  and  operational 
capability  oT  (he  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  the 
HIRF  envirtsuneAt  defined  bt/low: 
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(2)  The  atyHuwlt  may  demonstrate  t)y 
a  laboratory  test  taft^Te  rfedricaland 
eletiliaaic  ejiMeanAnt  'peifunu  erMeal 
tuR^iefis^NnffiSiaao  a^peak^i 
elertromagnetic  field  strength  of  100 


volts  permeter  (v/m)  in  a  frequency 
range  of  lOkHz  to  l^Hz.  When  oising  a 
laboratory  test  to  show  compliance  wHh 
Are  HRF  requirements,  no  credit  is 
given  for  signal  attenuation  due  to 
installation. 

In  view  of  "flie  revised  if&RF  envelope, 
ftie  requirement  iar  the  fixed  value  test 
has  been  changed  to  ItX)  v/m  from  the 
previously  used  vahre  of  200  v/m.  The 
applicant  opting  for  flie  fixed  value 
laboratory  test,  in  lieu  of  the  HIRF 
envelope,  will  be  subject  to  post 
certifioatiDnTeassessment  based  on  the 
finalized  nilcTeiimrements.  The 
applicants  shanld  be  cautioned  that 
choosing  100  v/m  may  make  it  difficult 
underTTOSt  certification  reassessment 
requirements,  to  qualify  the  installations 
without  a  design  upgrade.  If  the  system 
should  not  meet  the  jiost  certification 
reassessment  requirements,  additional 
protectien  provisions  and/ or  testing 
may  be  required. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identffy 
electrical  and/or  electronic  'systems  tiiat 
perform  critical  functions.  The  term 
"criticar'  means  those  functions  whose 
faihtre  would  contribute  to,  or  cause,  a 
failure  condition  that  -would  prevent  "tfie 
continued  -safe  fH^t  and  landing  of  the 
airplane.  The  ■systems  that  perform 
critical  functions,  as  identified  iiy  the 
hazard  analysrs,  are  candidates  for  tfie 
application  of  HIW  Tequirements.  The 
primary  electronic  flight  display  and  the 
full  ttufterity  digital  engine  control 
(FAOEC)  'Systems  are  examples  of 
systems  that  peifuim  critical  functions. 
A  system  may  perform  both  critical  and 
non-critical  functions.  The  HIRF 
requirements  only  apply  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be 'demonstrated  by  tests,  analysis, 
models,  sindarity  with  existing  systems, 
or  a  cembiuirtiuu  'tlieieof.  Service 
experience  alone  is  not  acoeprtable  since 
such  experience  in  normsl  fli^ 
operations  may  not  imdnde  an  exposure 
to  the  huKi'  en  V  ii  onnental  condition. 
Reliance  en  a  system  with  aimilar 
design  Tealuresfer  rednndancy  as  a 
means  ■iX  protection  ogainst  the  eirecti 
of  extemsil  iWBF  is  -generally  Insufficient 
since  affl  elements  of  a  redundant  system 
are  likely  to  be  exposed  to  the  fieMs 
conciuxeiDtty. 

The  madahttiaa  should  he  aelected  as 
the  signal  most  likely  to  disrupt  (he 
openrfion  of "tfie  system  uiuler  test.  'For 
exaniiAe,  fli^it  contcsl  systems  'may  oe 
suscepflMe  to  a  9  Hz  square  wove 
modulation  'while'flie  video  signals  for 
eleolreaic  oi  splay  systems  snQroe 
susceptMe  <to  a  400  Hzaimisoidal 
modultftien.  ff  4ie  worst  'caee 


modidafion  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  defaiflt  values  are  al 
KHz  sine  wave  wtdi  80%  depth  df 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  andal  KHz  square 
wave  with  greater  thanm%  depth  of 
modulation  fiom  4007(1112  to  IB  GHz. 
For  frequencies  where  ^e  unmodulated 
signal  causes  deviations  fiom  normal 
operation,  several  different  modulating 
signals  with  various  waveforms  and 
fi-equencies  should  be  applied. 

Accepta(ble  system  performance  is 
attained  by  demonsttating  that  the 
system  under  consideration  continues  to 
perform  its  intended  function  during  and 
after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specification  may  be  acceptable 
and  will  need  to  be  independently 
assessed  for  eadh  application  for 
approval  by  the  FAA'. 

Protectieamf  Systena  from  Indirect 
EffeatafUghUung 

Concern  for  the  vubierabiltty  of 
airplane  electrical  and  electronic 
systems  to  fte  effects  of  li^tning  has 
increased  substantiaHy  over  Ae  past 
few  years.  This  concern  is  doe  to  (he  use 
of  solid-state  components  and  digital 
electronics  in  airplane  sjrstems  that  are 
susceptible  to  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  either  a  tlirect  lightning  strike 
to  the  airplane  or  by  the  electric  fields 
created  t^  a  nearby  lightning  Bash. 
These  induced  transient  currents  and 
voltages  can  degrade  electronic  system 
performance  by  damaging  components 
or  'upsetting  system  fnncfions. 

The  reguluiiuns  incorporated  by 
reference  include  airworftiness 
standards  for  li^itRingprotecSon  of  the 
stractore  of  fite  anptlane  f|  23.867)  and 
lightnifQ  protection  of  Ate  fuel  system 
(S  23i99l).  However,  fliese 'Standards -do 
not  provide  the  level  of  safety  for  flte 
fiFK  that  is  li*ereirfly  provided  by 
traditional  mechanical  or 
electromeehaaicri  thsplays  providing 
similar  information  to  the  flight  crew. 

The  advent  of  an  advanced  electrical 
and  electionlc  system  in  airplane 
designs  lequlies  aMttienal 
consideration  be  given  toprotect  these 
systems  from  the  tndirect  cfffects  'of 
lightning,  increased  dependence  on 
electronic  eqnipuieiA  for  safe  operation 
m  an  ai^iiane  mnces  auequole 
protection  n  luat  equipment  a  pmnary 
requireffleTn* 

Advisary4!irooler'tO-'I9B.  Tiotection 
of  ^tcrafrtDeetricalfEtectreric  Systems 
ftgsSnSt  vie  BuDiRJI  Bracts  af 
Li^itaiin^  datedfRndt«.1880.  and 
Radio  TetSudcsH  'Connnisslon  for 


Aeronautics  (RTCA)  RTCA  DO-160C, 
section  22  "Lightning  Liduced  Transient 
Susceptibility"  dated  December  4. 1989, 
provides  acceptable  methods  and 
procedures  for  determining  compUance 
with  these  special  conditions.  Advisory  . 
Circular  20-136  provides  guidance  to 
verify  the  protection  of  systems  installed 
hi  an  aircraft  while  section  22  of  RTCA 
DO-160C  provides  methods  to  qualify 
equipment  prior  to  installation  in  an 
aircraft. 

Conclusion 

This  action  affects  only  certain  novel 
and  unusual  design  featiires  of  the 
Cessna  Model  441  airplane.  It  is  not  a 
rule  of  general  applicabilify  and  affects 
only  those  applicants  who  apply  to  the 
FAA  for  approval  of  these  features  on 
these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances  (54  FR  43417, 
October  25, 1989],  (54  FR  41955,  October 
13, 1989),  and  (53  FR  13113,  April  21. 
1988).  Also,  special  conditions  v\rith 
similar  requirements  have  been 
promulgated  without  public  procedures 
because  the  FAA  has  determined  that 
good  cause  existed  for  immediate 
adoption  (55  FR  4986,  February  13, 1990) 
and  (55  FR  17589,  April  26. 1990).  For 
these  reasons,  and  because  a  delay 
would  significantly  affect  the  applicant's 
installation  of  the  system  and  the 
certification  of  the  airplane,  which  is 
imminent  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  further 
notice.  Therefore,  these  special 
conditions  are  being  issued  without 
substantive  change  for  this  airplane  and 
made  effective  30  days  from  the  date  of 
publication. 

list  of  Subjafto  in  14  CFR  ParU  21  and 
23 


T 


Aircraft,  Air  transportation.  Aviation 
safety,  and  Safety. 

Hie  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  Sections  313(a),  601.  and  603  of 
the  Federal  Aviation  Act  of  1958;  as  amended 
(49  U.S.C.  1354(a},  1421,  and  1423):  49  U.S.C. 
106(g);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  applicable  Cessna  Model 
441  airplane  that  incorporates  the  design 
features  diaqussed. 


1.  Electronic  Flight  Instrument  Displays 

In  addition  to,  and  instead  of,  the 
applicable  airworthiness  standards  of 
part  23  and  requirements  to  the 
contrary,  for  instruments,  systems,  and 
installations  whose  design  incorporates 
electronic  displays  that  feature  design 
characteristics  where  a  single 
malfunction  or  failure  could  affect  more 
than  one  primary  instrument  display  or 
system,  and/or  system  design  functions 
that  are  determined  to  be  essential  for 
continued  safe  flight  and  landing  of  the 
airplane,  the  following  special 
conditions  apply: 

(a)  Systems  and  associated 
components  must  be  examined 
separately  and  in  relation  to  other 
airplane  systems  to  determine  whether 
the  airplane  is  dependent  upon  its 
function  for  continued  safe  flight  and 
landing  and  whether  its  failure  would 
significantly  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
Each  system  and  each  component 
identified  by  this  examination  upon 
which  the  airplane  is  dependent  for 
proper  functioning  to  ensure  continued 
safe  flight  and  landing,  or  whose  failure 
would  significantly  reduce  the  capability 
of  the  airplane  or  the  ability  of  the  crew 
to  cope  with  adverse  operating 
conditions,  must  be  designed  and 
examined  to  comply  with  the  following 
requirements: 

(1)  It  must  be  shown  that  there  will  be 
no  single  failure  or  probable 
combination  of  failures,  under  any 
foreseeable  operating  condition,  that 
would  prevent  the  continued  safe  flight 
and  landing  of  the  airplane,  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

(2)  It  must  be  shown  that  there  wrill  be 
no  single  failure  or  probable 
combination  of  failures,  under  any 
foreseeable  operating  condition,  that 
would  significantly  reduce  the  capability 
of  the  airplane  or  the  ability  of  the  crew 
to  cope  with  adverse  operating 
conditions,  or  it  must  be  shown  that 
such  failures  are  improbable. 

(3)  Warning  information  must  be 
provided  to  alert  the  crew  to  unsafe 
system  operating  conditions  and  to 
enable  them  to  take  appropriate 
corrective  action.  Systems,  controls,  and 
associated  monitoring  and  warning 
means  must  be  designed  to  minimize 
initiation  of  crew  action  that  would 
create  additional  hazards. 

(4)  Compliance  with  the  requirements 
of  these  special  conditions  may  be 
shown  by  analysis  and.  where 
necessary,  by  appropriate  ground,  flight 
or  simulator  tests,  lie  analysis  must 
consider 


(i)  Modes  of  failure,  including 
malfunction  and  damages  from 
foreseeable  sources; 

(ii)  The  probability  of  multiple 
failures,  and  undetected  faults; 

(iii)  The  resulting  effects  on  the 
airplane  and  occupants,  considering  the 
state  of  flight  and  operating  conditions: 
and 

(iv)  The  crew  warning  cues,  corrective 
action  required,  and  the  capability  of 
detecting  faults. 

(5)  Numerical  analysis  may  be  used  to 
support  the  engineering  examination. 

(b)  Electronic  display  indicators, 
including  those  incorporating  more  than 
one  function,  may  be  installed  instead  of 
mechanical  or  electromechanical 
instruments  if,  during  normal  modes  of 
operation: 

(1)  The  electronic  display  indicators: 
(i)  Are  easily  legible  under  all  lighting 

conditions  encoimtered  in  the  cockpit, 
including  direct  sunlight; 

(ii)  Do  not  inhibit  the  primary  display 
of  attitude,  altitude,  or  airspeed;  and 

(iii)  Incorporate  sensory  cues  for  the 
pilot  that  are  equivalent  to  those  in  the 
instrument  being  replaced  by  the 
electronic  display  units. 

(2)  The  electronic  display  indicators, 
including  their  systems  and 
installations,  are  designed  so  that  one 
display  of  information  essential  to 
safety  and  successful  completion  of  the 
flight  remains  available  to  the  pilot 
without  need  for  immediate  action  by 
any  crewmember  for  continued  safe 
operation,  after  any  single  failure  or 
probable  combination  of  failures  that  is 
not  shown  to  comply  with  paragraph 
(a)(1)  of  this  section. 

2.  Protection  of  Electrical  and  Electronic 
Systems  from  High  Intensity  Radiated 
Fields  (HIRF) 

(a)  Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  intensity  radiated  electromagnetic 
fields  external  to  the  airplane. 

3.  Protection  of  Electrical  and  Electronic 
Systems  from  Indirect  Effects  of 
Lightning 

(a)  Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
li^tning. 

(b)  Each  essential  fimction  of  the 
system  must  be  protected  to  ensure  that 
the  essential  function  can  be  recovered 
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Hiler  the  wfpwHB  Im  veen  expoMd  to 
U^tning. 

4.  For  the  Prnpnutn^Hmte  ^Mcial 
Conditiona,  ihe  jkxlknvu^  Dafiaitioat 
Apply: 


stoer 

cause  a  folhire  condition  that  would 
laefe«8ktand 


(2)  Essential  functions,  i 
wliBM'Ailun  WM^d  BBBlEniBte 'te  er 
wodisMK  aJMMuih— iaauTB 
conditiBB  Ikirt  ennlfl  -lignlflranlly 
iBBBcft'ihe  jBJblirflf  ids  aii|daBe  er  ithe 
■bttlf  ■ftbeiBii^'CVBw  to  cope  with 
advene  ffw""*"^  cBaabttom. 


i9nnd1ii'KmMwCil|r>vnneBri  on  ni§DM 
23.199a 


MamgBf,  nUMin  rnijnone  vindorats, 
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Single  Engine  andTertnCnglM 


AdminctnlieB^lL&9.  SOtt. 
»CUmt¥iaAiidn,  Nqeeat  for 
comnerito. 

AiriiiitliiBiiiaiMctive  (AD).  «7-20- 
03R1.  applicable  to  certakiCeflana  sieBle 
engine  and  twin  engine  airplanes.  This 
aufiuu  ie(|uim  'the  eame  inspections. 
oiainteBance.  end  possicne  parts 
replacement  of  seat  rails  aad  seat 
aaseobliaeas  in-die  senvBt  AO.  hut 
removeseptienal  iefonmntiwi  that  is  no 


airplanes  ^pceated  far  hiie.  This 
iwihiiiwl  nAileettll  preventieg 
leeihMliHil  siie!  Sl(|i|isgii  willyiedede 
any  confiisiee  an  the  ectualeea^pUanae 
tequirements  in  the  AO. 
DATtftlffiecfiw^eptember  24.  lOOa 
Comments  Tor  inclusion  In  the  Ktdes 
Docket  must  be  received  on  or  before 


',  Cessna  Single  Biigiue 
oerrice  nmnBBuDn  nmienn  aaay^ 
dated  Match  11.  IMS.  epiMcabie  to  (his 
AD.  mey  be  cilitaiiiea  uom  'me  Oessna 
nffcrnt  Company .  iMstomer  Service. 
P.O.  Box  1521.  Wichita.  Kansas^SOl. 
This  isibnnefieB  nay  be  examined  4lt 
uie  Kmes  Oecket  et  Hie  jeckli  ess  iinow. 
Send  LUiBUients  en  (ue  AD  in  triplioate 


teDwVAA.CeatmlKe8ifNi.  Office  eflbe 
AssistaatCfaiaf  reeesnl,  Attendee: 
Piiltf^H^'^  M«  as  /w  Ti  -sn  teoB 
1588. 601  K.t2lhSteBetrensneCi». 
MfaseiaiMUS.  QssiaanU  sugr  be 
impeded -at  4hif  iftf  *»«>"  factweaii  •  ajil 
and4fiA,.  liandiy  Hirei^  Pridey. 
holidays  excepted. 

Mr.  Dai[^bsW.HBig.AjeEBqnee 
B[^iEMet.F^!^3zal  AciatiMi 
AdaiaiatEBtiaB.  Wichita  AiiusSt 
CeiflficatknGRice,  Itm  Airport  Seed, 
room  loa  Wichila.KBBBa8 1^209: 
telephone  316re46-4409. 
SUPPUMENTMIV  MraMMtmNE 
Amendment  89-6729  added  A3}  87-49- 
03,  which  required  impecfien, 
maintenance  end  peswiUe  parts 
replacement  ef  eeet  rafls  esd  seat 
assemblies  «tf  oertaai  Cessna  eingle 
ei^gine  and 'twin  en^ne  airplanes.  AD 
^-^aO-MM.  Amen&nent  89^6883, 
clarified  and  eonectedwonfing, 
indaded  an  edditieael  option  for 
temporary  eperafien  xH  Aie  aiirSane, 
added  edditieiiBl  Sop^emenital  Type 
Certificates  (STCs)  for  oersective  eotien, 
and  listed  ^  Bunes  'and  addresses  ef 
STC  holders. 

Hie  TAA  has  eabseqaeaftly 
detennined  that  the  epfiom  ftstsd  for 
temporary  operation  of  ^  airplene 
should  set  remain  in  ^  AD.  These 
options  were  inchided  to  eHeviate  «ny 
unnecessary  grounding  of  flw  affected 
airplanes  dee  to  a  shortage  ef 
replacement  parts.  TlieTAA  has 
determined  ftmt  this  situation  bas  been 
resolved  end  reptacement  pctrts  are 
really  avafleble. 

However.  B«iy  airplanes  are  stfll 
uaiHg  the  eeooedeiy  seat  steps  as 
installed  in  lieu  of  airworthy  seat  rails 
ender  the  eHscenoepMon  ttiert  ym  'is 
acceptable.  Removal  ef  fticsc  options 
will  elinrinete  4us  misinterpretstien.  Id 
addifien,  Die  complicmoe  ediedule  for 
enpleBes  eperating  far%ire  in  paragraph 
1{€\  ^  AD  B7-a9-e6Rl  is  be^  darffied. 

Accordfaig^y,  AD  «7-20-«ffil  fs  being 
amended  to  remove  tiie  option 
references  and  to  make  mnore^orial 
changes  to  -paragraph  1(0]  to  clarify  t)w 
intent  erf  <fliis  •paragraph. 

Since  '-fiie  fAA  bae  detetnincd  ftet 
the  clarifications  provided  in  Ais 

correcjiien  itf  Ae  iBseifie  eenditieB  fhirt 
led  to  the  issaeiice  ef  AD^-29-OSRl.  it 
is  foend  fliet«e§oe  and  public 
procedure  hereon  ere  impractioel  and 
eentrary  to  fee  public  interest,  end  good 
cause  exJetsfer  ewldng  iris  tmendBient 
effective  in  lees  iian  89  days. 

Ailfiieu^  flik  ectienis  in  ^le  fsm  ef  e 
finafl  Tide,  wUdh  involves  requhsBseMts 
affecting  immediate  flight  safety  i»d. 


thus. 


sMIfBecadBdbyiiotnje  aad 
araiBBtted 


OB 

Interested^etveHS  epeiiMaieB  le 
commeoten  uHSTine^yyeuBetuttiiigeecsi 
written  drta,  views,  tw  ■arguments 'as 
ihey  may  oesbe.  CuuimiBncaliuiis 
^haxdd  Mentffy  fee  TegidatoQr  docket 
number  and  be  submitted  in  tripDcate  to 
the  address  iy)eclfied  above.  AH 
communications  received  on  or  bcifore 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Comments  feat  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluafing  the  eSectiveness  of 
fee  AD  and  deteimiiung  w^feer 
additional  rulemaking  is  needed. 
Comments  are  specificaUy  invited  on 
fee  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
fee  rule  that  Blight  suggest  a  need  to 
modify  fee  nde.  ^  corameBts  submitted 
will  be  availaUe,  bofe  before  and  ef ter. 
the  claeing  date  for  comments,  in  the 
Rules  Docket  at  fee  address  given 
above.  A  report,  summarizing  each 
FAA-pablic  contact  cenceraed  wife  the 
substaace  ef  this  AD,  will  be  &ed  in  fee 
Rales  Docket 

The  Tspitatiens  adapted  herein  will 
not  have  aub  Aantial  cbrect  efiecto  on  fee 
States,  on  the  relationehq)  between  the 
nationd  govemmoit  and  fee  States,  or 
on  fbe  dietribefion  ef  power  «id 
respoRsibihfies  emong  fee  various  levels 
of  government  Tberefoie,  in  eccordance 
Kvife  Executive  Order  12612,  it  is 
determined  feat  feis  final  nde  does  not 
have  sufficient  federalism  impUcations 
to  warrant  fee  preparation  of  a 
Federafism  Assessment 

The  FAA  has  determined  that  this 
regukitien  is  set  caasideied  to  be  ma^ 
under  Executive  Order  12291.  It  is 
in^pcacti cable  lor  the  agency  to  foUow 
fee  procedures  of  Executive  Order  12291 
-wife  xeapect  to  this  xule  since  fee  rule 
must  be  issued  immediately  to  ensare 
fee  proper  correction  of  an  unsafe 
condition  in  aircraft 

If  it  js  xletermined  feat  this  regulation 
otherwise  would  be  sigmficant  under 
DOT  Regulatory  Policies  aad 
Procedures,  a  final  regulatory  evaluation 
will  be  prepwed  end  pieced  in  fee  Stiles 
Docket  (otbeiwise.  sa  evaloation  is  not 
requised).  A«epy  of  it  If  filed,  may  be 
obtained  faom  -tlse  Rules  Doeket 

List  nf  SiAjecto  fai  U  tTR  1*ait » 

Air  tranaportaMaB.  AiKraft  Aviation 
safety.  Safety. 


Adoption  of  fee  Amendment 

Accordingly,  pursuant  to  the  eufeority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  fee  Federal  Aviation 
Regulationa  (14  CFR  39.13)  as  follows: 

PART  39-{AMENDED] 

1.  The  eufeority  citation  for  part  39 
continues  to  read  as  follows: 

Audiorily:  49  U3.C.  1354(a).  1421  and  1423; 
49  U.S.C  lOBfg)  (ReviMd  Pub.  L  97-449. 
January  12. 1B83);  and  14  CFR  11 J9. 


S  39.13   [/^aended] 

2.  Section  39.13  is  amended  by 
revising  AD  87-20-03R1.  Amendment 
39-5863,  to  read  as  follows: 

Cessna:  Applies  to  the  following  model 
airplanes,  certificated  in  any  category. 


150A.  1S0B,  160a 
150O.  ISOe.  150F. 
150G.  150H,  150J, 
150K.  1S0L.  150M. 

A150K.  A1S0L.A15OM..„ 

152.  A152 .. 

170.  170A.  170B 

172.  172A.  172B,  172C. 
1720.  172E.  172F, 
172G.  172M.  1721. 
172K.  172U  172M, 
172N,  172P,  172Q. 
PI  720 

R172E.  R172P.  R172G, 

R172H.  R172J. 
R172K™. 

172RQ... 

175.  175A... 
175B,  175C 

177. 177A.  1778,  177RQ. 

180. 180A... 

180A.  180B.  taOC. 

1600.  180E.  180F, 
180G.  180K  1B0J. 
180K. 

182.  ia2A.  1828.  182C. 
1820.  182E.  182F, 
182G.  182H,  182J, 
182K.  182L,  182M. 
1B2N,  182P.  182Q. 

182R.  ^^a^,  ri82. 

TRie2. 
185.  ie5A,  1858.  18SC, 

1850.  185E.  A185E. 

A185F. 
188.  188A.  A188. 

A188A.  1888.  A188B, 

T188C. 


Serial  numtMn 


15058010  thru 
15079405. 


AlSOOOOIIhni 

A1 500734. 
A*. 

1800  thru  27188. 
AH. 


PI  7257120  thru 

PI  72571 88. 
AD. 

R1722000t»wu 

R1 723454. 
172RG0001  ttVU 

172RG1191. 
55001  thru  66777. 
17558778  thni 

17567119. 
AR. 

30000  ttwu  32999. 
50000  Ihur  60911. 
18050912  ttVU 

18053203. 

AH. 


AS. 


AS. 


MiMi 

girliHiiirtiri 

190, 195. 195A,  19Sa... 

7001  ttwu  7909,  and 

aBooojtaiiHia. 

206.  u2ee.iJ2aBA 

ML 

U206B,U20aC 

U206O.U206E, 

U206F,U206a 

TU206A,  TU2068. 

TU206C,  TU206O,         ' 

TU206E,  TU20eF. 

TU206G. 

P20e,  P206A,  P206S, 

P206-0001  ttvu'PiaB- 

P206CP206O. 

0603,  Md 

TP206A.  TP2068, 

TP206C.  TP20eO. 

P206E,  TP208E 1 

iPB069QBMttwv 

R20600647. 

207.  T207.  207A,  T207A... 

Al. 

210.  210A,  2108.  210C 

AL 

21 OO.  21 OE,  21  Of. 

210G.  210H.  2iaj. 

^ 

210K.  210L,  210M. 

210N.  P210N,T210F. 

T210G.  T210H.  T210J.  J 

T210K.  T210(,  T210M. 

T210N.  210R.  T210a 

P210R. 

201-5  (205),  210-5A 

205-0001  thru  aOS- 

(205A). 

0577. 

336 

336-0001  ttvu  336- 

• 

0195. 

337.  337A.  3378.  337C 

AL 

337D.  337E,  337F, 

337G.  337H.  T3378. 

T337C  T337D.  T337E. 

T337F,  T337Q.  T337a 

P337H,  T337H-SP. 

T303 _ 

Al. 

F150Q.  F150H.  F150J, 

Al. 

F150K.  F150U  F150M, 

FA150K.  FA150L 

FRA150L,  FRA150M. 

* 

FA152.  F152 

AN. 

FP172 

FP1 72-0091  ttwu 

FP172-flDai. 

F172F.  F172Q,  F172H, 

FP172-(DaS. 
Al. 

F172K.  F172U  F172M. 

Fir2N.  F172P. 

FR172E.  FR172F. 

FR172G.  FR172H, 

FR172J,  FR172K. 

F177RQ 

AS. 

F182P.  F182Q 

Al. 

FR182 

Al. 

F337E.  F337F.  F337Q. 

M. 

F337H. 

FP337 1_... 

M. 

Compliance:  Required  as  icAlewa.  unless 
ak<e«dy  accanplished  per  AD87-a»-03Rl. 
Amendment  a8-£883. 

L  Vvt  ahylaneg  operefag  ier  hire: 

(A)  For  airplanes  having  less  than  1,000 
hours  time-ia4eiviae  {11^  on  die  effective 
date  sf  4his  AD,  accomplish  the  AD 
requirements  prior  to  the  accumidation  of 
1,100  hours  TIS; 

(B)  For  airplanes  baving  LOS)  or  man 
hours  TIS  on  the  effectiv«.date  of  this  AD, 


accomplish  the  AD  requirements  within  the 
next  100  houra  TIS; 

(C)  Following  the  actions  of  (A)  or  (B) 
above,  repeat  ^e  inspectioereqtdremeats  of 
this  AD  at  eadi  100  hours  TIS.  These 
inspections  can  be  accomplished  at  the  next 

«f  >,a<<i.lttH  In^pafrtntt  Qf  the  RCXt  100  hOttTS. 

whichever  is  later. 

1L9vi  eiipknes  operating  under  FAR  Part 
01  (not  for  hits): 

(A)  For  airplanes  having  less  than  1,000 
hours  TIS  onithe  effective  date  of  diis  AD, 
aixeinpiisfaihe  AD  requirements  at  tlie  next 
annual  inspection  after  the  accumulation  of 
UOBO  hoars  TIS: 

(B)  For  airplanes  having  1.000  or  more 
hours  TIS  on  the  effective  date  of  this  AD, 
accomplish  the  AD  requirements  at  the  next 
annual  inspection: 

(C)  Following  the  actions  of  (A)  or  (B) 
above,  repeat  the  AD  requirements  at  each 
annual  inspection  thereafter. 

To  assure  proper  engagement  of  the  seat 
locking  mechanism  and  to  preclude 
inadvertent  seat  slippage,  accomplish  the 
following  on  each  pilot  and  copilot  seat  and 
all  aseaoiatedaeat  rails: 

Note  1.— Paragraph  (a)  of  this  AD  is 
essentially  unchanged  from  AD  87-20-03R1, 
Amendment  39-5883  and  is  reprinted  here  for 
the  convenience  of  the  reader. 

(a)  In  accordance  with  the  appropriate 
compliance  time  requirement  above, 
accomplish  the  following: 

(1)  Measure  each  hole  in  the  seat  tracl[(s) 
for  excessive  wear.  When  checking  these 
holes  for  wear,  an  allowance  of  0.020  inch 
below  the  edge  of  the  normal  surface  is 
permitted  for  the  required  measuremenL 

(i)  If  the  wear  dimension  across  any  hole 
exceeds  0.36  inch  but  does  not  exceed  0.42 
inch  (see  Figure  1),  continue  to  measure  each 
hole  every  100  houra  TIS  for  excessive  wear. 

lil)  If  the  wear  dimension  across  any  hole 
exceeds  0.42  inch,  prior  to  further  flight, 
replace  the  seat  track. 

(Z)  Visually  inspect  the  seat  rail  holes  for 
diM  and  any  debris,  which  may  preclude 
engagement  of  the  seat  pin(8).  Prior  to  further 
fK^t  remove  any  such  material. 

p)  lift  up  on  the  forward  edge  of  each  seat 
tseiisimrte  all  vertical  play.  In  this  position, 
iseaatire  the  depth  of  engagement  of  each 
seat  pin.  If  the  engagement  of  any  pin  is  less 
than  ai5  inch  (see  Figure  2),  prior  to  further 
flight  replace  or  repair  necessary 
4]aaipMiaBtsio  achieve  a  sent  pia  engagement 
of  0.15  inch  or  greater.  If  the  track  is  warn, 
this  (fimensloB  is  -measured  ^m  the  worn 
surf aoa.  net  Ihe  mandactured  suiiacs. 

OOOC  4S1S-1S4I 
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(4)  Visual^  inspect  seat  nBen  for  fla* 
spots.  Assure  all  rollers  and  washers,  which 
ase  iBfliA  la  calBte.  tuna  freely  an -their  axk 
bolts  (or  bushings  if  installed).  Prior  to-further 
fli^niAamtiftlenlaviag  B«t  spats  «i 
any  worn  washers.  IfUmii.  is  aay  bincBas 
between  the  bores  of  the  rollers,  washers, 
and  axle  bolts  (or  baihlngs  if  iiMtetledj.  pnor 
to  further  flijB^  jeaiave,  dean,  aad  cein^all 
these  parts. 

NMsl— fH)  not  lubricate  rollers,  washers, 
axle  bolts  m  feuAings  a«  (beliftjricaat  will 
attract  4aat  and  tSiaet  paitideB  which  caa 
cause  biaiiag 

{S|  Meaawe  4ie  wal  idlenesses  tA  the 
ro>tor  liuMsiat  ■■li  the  teag  <«ee  Wgure  ^.  tf 
tfaetoRi  ftiotaea  ins  warn  to  leas  than  % 
the  Imniqg  tkickaeas,  pmr  ts  {orther  fli^ 
replace  Ae  saBer  hawing. 

(6)  ChetikJfae  if)riag(s)  that  keef)  &e  lock 
pin(8)  in  poaition  in  the  feack  holes  for 
positive  engagement  action.  Prior  to  further 
flight,  replace  any  spring -which  does  not 
pNidde  farilive  angageaieBl 

^  %^Mi^  Ju^ct  Ae  leal  trades  far 
cracks  in  aoaoninBe  with  Cesaaa  Single 
Engine  Semite  lafaraiatiaa  letter  Was^ 
dated  Match  li,  1883.  friar  to  further  flight, 
replace  any  «eat  raMexoeeding  the  crack 
criteria  as  t^^riTxttA  in  SEB3-B  wifh  an 
airworfl\y  isaiL 

Cb]  The  qptions  Ttfted  in  AD  87-2a-D3Rl, 
Amendment  39-S8B3,  for  the  temporary 
operation  of  the  airplane  are  no  longer  an 
acceiAaUe  taaans'i^'aainpliaaae  w^  the 
requiFemeats  if  itfais  AO,  but  may  be  retamed 
if  desired. 

(c)  Aiiplaoesoaajr  be  flaw  in  accordance 
with  FAR  21,197  ta  a  locatian  where  this  AD 
may  be  accomplished. 

(d)  Any  parts  replaced  per  this  AD  are 
exempt  from  vie  inspections  Tequired  ueiein 
KOtet.  such  parts  have  attuned  IjOSO  hours 
Tfi. 

(e)  An  aUanarte  method  of  complianoe  or 
adjustment  of  tcm  initial  or  repeiitiwe 
coB^haaoe  times,  which  prevides  aa 
equivalent  level  of  safety,  may  be  approved 
by  the  Adaa^gec  Wichita  Aircraft 
Certificalion  Office,  Federal  Aviation 
Adminiitrataon.  laoi  Airport  Koad.  room  100, 
Wichita.  Kansas  07209, 

Note  3.— ^Ilie  request  should  be  forwarded 
throng  an  TAA  Maintenance  In4>ector,  who 
may  add  ooaiments  and  'tiien  send  H  to  Qie 
Manager,  Wichita  AimaffCertificafioa 
Office. 

All  pataaaaatfected  by  tiia  directive 
may  «btaia  £apjes  «f  the  docament 
referred  to  Itansio  MpoB  request  to  the 
Cessna  Aircraft  Compaay.  Cjurtoinef 
Sem^.  fiA  flax  1521.  Wichita,  Kansas 
67201:  «rjaa|r  examjne  lUs  document  at 
the  Fedeiai  AMJation  Administration. 
QSice  Af  IheAasistaat  Chief  CounseL 
BM»  IfiSt.  fiOl  fi.  12lh  Street.  JCaasas 
City.MHMtagiMlflB. 

ThheiiiakiiialaiaiBili  AO«^-^»- 
03R1.  AmnadiiMirflfl  iiaa 

TUsanende 


Issaee  in  fCansos  'Oty,  Missonii,  on  August 
27,  mo. 
BanryC  Cknwnti, 

Manager.  Small  A  irjikmePirectarote, 

Airotaft  CerUficatioHServioe. 

(FX  Ooc  S0-SBB7  I^ed  S^-S-W:  fc4fi  am] 

BUUNQCai 
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IMa 


AircraW.  UU^  and  FairoMW-Mllw  PC-* 
Series  Airplanes 

AGBMCT:  Federal  Ariaticm 

Administration  (FAA).  DOT. 

ACnow:  Final  rule. 

summary:  This  amendment  adopts  a 
new  AirwortiiineBS  Directive  (AD), 
applicable  to  certain  Pilatus  Aircraft 
Ltd.,  Model  PC-6  Turbo  Porter  and 
Fairdtild-HUler  Model  PC-6  airplanes. 
This  actioa  lequifes  inspections  and 
repair  or  repiacement,  if  necessary,  of 
the  welded  steel  mdder  pedal  support 
on  tbese  model  airplanes.  Reports  have 
been  received  of  fatigue  cradcs  being 
discovered  oa  the  rudder  torque  tube. 
Repair  or  replacement  of  cracked  rudder 
ta«}ue  tubes  wdl  prevent  loss  of 
airplane  directional  oontroL 
EFFECTIVE  DATE:  October  15, 1990. 
ADDRESSES:  For  Rlatus  built  airplanes. 
Alert  Service  Bulletin  (ASB)  No.  PO&-A- 
162,  dated  Novembw  10, 1989, 
applicable  la  this  AD,  may  be  obtained 
firom  raatus  Aircraft  Ltd.,  Product 
Support  Department  CH6370  Stans, 
Switzerland,  andfbtFairrfiild-Haier 
built  airplanes.  Service  BuBetin  (SB)  No. 
PC6-27-15I.  indnding  Addendum  X  may 
be  obtained  from  Maryland  Air 
Industries,  Inc.  (MAI)  (Formerly 
Fa)rcMld4flller  and  Falrdifld-llepubHc), 
Top  Hi^  Airpaili  Roate  12,  Box  102, 
ShowalterKoad,  Hagerstewn,  Maryland 
21740;  Telephtme  {801)  797-0887. 1*18 
infennationa»y  also  be  eKeunined  at 
the  FAA.  Cental  Region,  OfRce  of  ^le 
Assistant  Chief  Cowisd,  roen  1958, 801 
&  fZat  Street,  Kansas  Grty.  Msseuri 
64108. 

FOR  KIN1MR  INFORMATION  CONTACT: 
Mr.  Catl^fittag,  Amaaft  Certification 
Staff,  Garope  Africa,  and  Middle  East 
Oi^ice,  FAA.  c/o  American  Embassy. 
1000  Brussels,  Belgiinn;  Telq)hone 
322.513.38.30,  or  Herman  Belderok. 
FoceignfASZSSectioa,  Bsdaral 
Aviation  Administration.  601  East  tZth 
Street,  Kansas  City,  MiaseiaiM108; 
Telephow  #lii  SH^tm? 

SUPPI^MCNTARV  IM  ORMA I  (Oil.  A 
proposal  to  esaead  part  38  W  the  federal 
Aviation  Regulations  to  tockMk  «a  AO 


reqwriog  iiiWlal  and  rep^Hive  vised 
inapertiwa  of  flie  rudder  pedal  support 
for  cracks  «n  iieitain  Malus  Aircraft, 
Ltd.,  and  Fairahiid-nraer  rC4  Series 
airplanes  ivas  pinntnied  tn  vte  redeial 
Register  on  \am  A,  1988  (55  HI  22860). 
The  proposal  i esidted  from  several 
reports  the  nutmfEsctnrer  received 
concerning  faftgoe  craciis  on  Pilatus 
Aircraft,  Ltd.,  PC-6  series  airplaTres 
equipped  widi  wrfded  rted  rudder 
supports,  rudder  torque  tube  Part 
Nuniber  (P/TiJ)  6232:0196.1)0.  Airplanes 
with  cast  aimninum  rodder  pedal 
supports,  torque  tolie  P/N  ITtLSS.OO.lO* 
are  not  affected. 

Consequently,  flatus  Aircraft  Ltd„ 
issued  ASH  Na.  PC6-A-1B2,  dated 
November  la  1988.  and  V.dryl<md  Air 
Industries,  Inc..  Ifonnerly  FairchUd- 
HiDer  and  Fakohlld-IRepublic.  which 
manufactured  the  PC-O  model  aicplaoes 
under  license  from  Pilatus)  issued  SB 
Na  PC&r27.15,  wluch  specifies  iritial 
and  repetitive  visual  inspeclkuis  of  the 
rudder  pedal  support  far  craoks  using  a 
magnifyiag  glass.  U  cracks  are  louod. 
the  rudder  pedal  support  must  be 
repaired  or  replaced  prior  to  bu-ther 
flt^ 

The  Federal  Office  for  Cii  il  Aviation 
(FOCA).  wUcfa  has  respoasibiltty  aad 
authority  to  efkitintain  die  continuing 
airworthiness  of  these  atgalanes  in 
SwitzerlamL  classified  dns  ASfi  and  tbe 
actions  reoonoseaded  tbereia  by  the 
maraifacturer  as  mandatory  to  as»fB>e 
the  continued  airworthinese  of  the 
affected  airplanes.  4te  airplanes 
operated  mtder  Swiss  i«^stration,  this 
actios  tuks  the  some  effect  as  an  AD  on 
atr^anes  oerttfted  for  o^i»tion  in  tbe 
United  SUtes.  Hie  FAA  ralies  upoa  the 
certification  of  the  FOCA.  ooodaned 
with  FAA  review  of  pertinent 
documentation,  in  finding  compliance  of 
the  design  di  fliese  airpllunes  with  the 
applicafate  United  Statos  aiiwuilliineas 
requirements  and  the  airworthiBess  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
Stales. 

"nie  FAA  exatuined  Ae  availaWe 
informarfion  relarted  to  the  issuance  of 
Pftatas  ASB  No.  P06^-1B2  and  MAI  SB 
No.  PC6-'27-15  and  the  mandatory 
classification  of  this  Pilatus  ASB  by  the 
FOCA,  and  concluded  (hat  die  condition 
ad(keased  ^  rilstoi  AfflMo.  PCB-A- 
162  and  MAI  SB  Ha.  KB^e7-«5 'was  an 
unsafe  conditian  that  oaay  exist  en  other 
airplanes  «f  ids  .^pe  caiSificated  lor 
operation  to  4fae  tintled  Statoa. 
Accordingly,  the  FAA  proposed  an 
amendment  to  part  39<rffteFederdl 
Asialion  Aapdatfoaa  to  todude  aa  Aa 
on  this  subject 
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Interested  parties  were  afforded  an 
opportunity  to  comment  on  the  proposal. 
No  comments  or  objections  were 
received  on  the  proposal  or  the  FAA 
determination  of  the  related  cost  to  the 
public.  Accordingly,  the  proposal  is 
adopted  without  change  except  for 
minor  editorial  corrections. 

The  FAA.  has  determined  that  this 
regulation  involves  26  airplanes  at  an 
approximate  inspection  cost  of  $80  for 
each  airplane,  or  a  total  cost  of  $2,060 
for  each  inspection  of  the  entire  fleet. 
The  cost  of  compliance  with  the 
proposed  AO  is  so  small  that  the 
expense  of  compliance  will  not  have  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederalisnuAssessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoptioa  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  106(8)  (Revised  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

§39.13    [AlMfldMi] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 


Pilatus  Aiicraft,  Ltd..  and  FoirchUd-Hillen 
Applies  to  Model  PC-6  series  airplanes 
manufactured  by  Pilatus  Aircraft,  Ltd., 
(Serial  Number  (S/N)  1  through  824),  and 
to  Model  PC-6  airplanes  manufactured 
by  Fairchild-Hiller  (S/N  2001  and  up]  (all 
variants)  fitted  with  welded  steel  rudder 
pedal  supports,  certificated  in  any 
category. 
Compliance:  Required  initially  within  the 

next  50  hours  time-in-service  (TIS)  after  the 

effective  date  of  this  AD,  and  thereafter  at 

intervals  of  100  hours  TIS,  unless  already 

accomplished. 
To  preclude  failure  of  the  welded  steel 

rudder  pedal  supports,  accomplish  the 

following: 

(a)  Visually  inspect  the  rudder  pedal 
support  for  cracks  using  a  lOx  magnifying 
glass  in  accordance  wiUi: 

(1)  Alert  Service  Bulletin  No.  PC6-A-ie2 
for  those  airplanes  built  by  Pilatus  Aircraft, 
Ltd.;  or 

(2)  Service  Bulletin  No.  PC6-27-15  for  those 
airplanes  built  by  Fairchild-Hiller. 

(b)  If  cracks  are  found,  prior  to  further 
flight  repair  or  replace  the  rudder  pedal 
support  with  a  serviceable  airworthy  unit  in 
accordance  with  the  instructions  contained  in 
the  appropriate  Service  Bulletin  listed  in 
paragraph  (a)  of  this  AD. 

(c)  The  repetitive  100  hour  TIS  inspections 
may  be  discontinued  upon  installation  of  a 
rudder  pedal  support  manufactured  from  a 
machine  casting  Pilatus  Part  Number 
116.35.06.104. 

(d)  Airplanes  may  \m  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  tiroes,  which  provides  an 
equivalent  level  of  safety,  may  be  approved 
by  the  Manager,  Brussels  Aircraft 
Certification  Staff,  Europe,  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy,  1000  Brussels,  Belgium. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Brussels  Aircraft  Certification  Staff. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Pilatus  Aircraft,  Ltd.,  Product  Support 
Department,  CH6370  Stans,  Switzerland, 
or  Maryland  Air  Industries,  Top  Light 
Airpark,  Route  12,  Box  102,  Showalter 
Road,  Hagerstown,  Maryland  21740;  or 
may  examine  these  documents  at  the 
FAA,  Central  Regioa  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 

This  amendment  becomes  effective  on 
October  15, 1990. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
27,1990. 

Bany  D.  dementa. 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  90-20796  FUed  9-4-90;  8:45  am] 
MLUNa  COM  4S1S-1S4I 


14  CFR  Part  39 

[Docket  Na  90-CE-03-AI>;  Amdt  39-6718] 

AirworthinMS  Diractive;  Piper  Model 
PA-38-1 12  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnOH:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Piper  Model  PA-3ft-112 
airplanes,  which  will  supersede  AD  83- 
05^  and  requires  modification  of  the 
main  landing  gear  system.  The  FAA  has 
received  reports  of  loose  or  bent  main 
landing  gear  attachment  bolts.  The 
actions  specified  in  this  AD  will 
preclude  such  landing  gear  failures. 
EFFECTIVE  date:  October  15, 1990. 
ADDRESSES:  Piper  Service  Bulletin  (SB) 
673B,  dated  October  2, 1986,  applicable 
to  this  AD  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  2926  Piper 
Drive,  Vero  Beach,  Florida  32960; 
telephone  (407)  567-4361,  or  may  be 
examined  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
room  1558. 601  East  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACTS 
Charles  L  Perry,  Aerospace  Engineer. 
Airframe  Branch,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349,  telephone  (404)  991-2910. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  modification  of  the  main 
landing  gear  system  on  all  Piper  Model 
PA-38-112  airplanes  was  published  in 
the  Federal  Register  on  February  28, 
1990  (55  FR  7005).  The  proposal  was 
prompted  by  reports  of  loose  or  bent 
main  landing  gear  attachment  bolts. 

The  FAA  has  previously  issued  ADs 
to  address  this  problem,  including  AD 
80-11-09,  Amendment  39-3779  (45  FR 
35308);  and  AD  83-05-04,  Amendment 
39-4581  (48  FR  9516).  Subsequent  to 
these  ADs,  Piper  issued  SB  673A.  which 
recommended  replacement  of  all  bolts 
on  the  landing  gear.  Neither  of  these 
actions  reduced  the  occiurences  of 
landing  gear  bolt  failures. 

Piper  has  since  issued  SB  673B.  which 
specifies  a  modification  of  the  main 
landing  gear  system  on  Piper  Model  PA- 
38-112  airplanes.  The  FAA  proposed  an 
AD  that  would  require  this  modification 
in  accordance  with  Piper  SB  673B  to 
prevent  possible  landing  gear  failures. 
The  modification  involves  the 
replacement  of  existing  bolts  with  the 
applicable  Piper  Main  Landing  Gear  Bolt 


Replacement  Kit.  either  765-171V  or 
765-172V  on  Piper  Model  PA-38-112 
airplanes. 

biterested  parties  were  given  an 
opportunity  to  comment  on  the  proposal. 
Tlie  one  party  who  responded  cited  a 
need  for  continued  repetitive 
inspections  of  the  main  tmdercarriage 
leg  outboard  attachment  bolts  P/N 
401462  and  the  inboard  attachment  bolt 
P/N  401511  (AN7-17A).  and  explained 
that  the  failure  of  the  inboard 
attachment  bolt  appears  to  l)e  a 
secondary  failure  resulting  bom  the 
failure  of  the  main  undercarriage  leg 
outboard  attachment  bolt.  The 
commenter  reported  the  case  of  a  single 
inboard  bolt  failure  in  fatigue. 

Hie  FAA  has  evaluated  this  comment 
and  determined  that  this  AD  should  not 
address  the  inboard  attachment  bolt  at 
this  time.  The  outboard  bolt  which  is 
involved  in  this  action,  has  been 
changed  to  a  larger  diameter  bolt  of 
increased  strength  and  fractiue 
toughness  (from  NAS145-22  bolt  to 
.  AN6H-14A  bolt).  Also,  no  failures  have 
been  reported  on  airplanes  that  have 
been  modified  in  accordance  with  Piper 
SB  673B.  The  FAA  regards  the 
installation  of  the  new  outboard  bolt  as 
a  solution  to  the  problem  and  the 
proposal  is  not  being  changed  in  light  of 
the  comment 

The  FAA  will  conduct  further 
evaluations  and  continue  to  monitor  the 
service  history  of  the  inboard  bolt  to 
determine  if  there  is  a  need  for  future 
AD  action  in  this  area.  No  comments 
were  received  in  the  cost-determination. 
Accordingly,  the  proposal  is  adopted 
with  only  mfinor  editorial  changes. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  2,500 
airplanes  at  an  approximate  one-time 
cost  of  $100  for  each  airplane,  or  a  total 
one-time  fleet  cost  of  $250,000.  The  cost 
of  complying  with  the  proposal  is  so 
small  that  it  will  not  have  a  significant 
financial  impact  on  any  small  entities 
owning  or  operating  the  affected 
airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  die  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 


26. 1979):  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  ntunber  of 
small  entities  tmder  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows; 

PART  39-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,13S4(a),  1421  and  1423; 
49  U.S.C  ie06(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

839.13   (AmwMiedl 

2.  Section  39.13  is  amended  by 
superseding  AD  83-05-04,  Amendment 
39-4581,  with  the  following  new  AD: 

Piper  Applies  to  Model  PA-38-112  (all  serial 
numbers)  airplanes  certificated  in  any 
category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished.  To 
preclude  loosening  of  the  landing  gear 
attachments  and  possible  gear  separation, 
accomplish  the  following: 

(a)  Modify  the  main  landing  gear  system  in 
accordance  with  Piper  Service  Bulletin  673B, 
dated  October  2, 1988. 

(b)  Airplanes  may  l>e  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office,  1669  Phoenix 
Paricway,  suite  210C.  Atlanta,  Georgia  30349. 

Note. — ^The  request  should  l>e  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  send  it  to  the 
Manager.  Atlanta  Aircraft  Certification 
Office. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to  the 
Piper  Aircraft  Corporation,  2926  Piper 
Drive,  Vero  Beach,  Florida  32960, 
telephone  (407)  567-4361;  or  may 
examine  this  document  at  the  FAA. 
Central  Region,  Office  of  the  Assistant 


BEST  COPY  AVAILABLE 


Chief  Counsel  room  1558, 601  East  12th 
Sti^et,  Kansas  City,  Missouri  64106. 

This  Amendment  supersedes  AD  83- 
05-04,  Amendment  39-4581. 

This  amendment  becomes  effective  on 
October  15, 1990. 

Issued  in  Kansas  City.  Missouri,  on  August 
27,1990 

Bany  D.  Claments, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certiftcation  Service. 
[FR  Doc.  90-20797  Filed  9-4-90;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  90-A8W-29;  Amdt  3»-«7171 

Airworthiness  DIrecthres;  Schweber 
Aircraft  Corporation  (Hughes 
Helicopters  Inc.)  Model  269C  Series 
Helicopters 

AGENCY:  Federal  Aviation 

Administi-ation  (FAA).  DOT. 

ACnow:  Final  rule. 

summary:  This  action  published  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Schweizer  Aircraft  Corporation  (Hughes 
Helicopters  Inc.)  Model  269C  series 
helicopters  by  individual  priority  letters. 
The  AD  requires  an  inspection  of  the 
lower  longitudinal  cychc  control  rod 
assembly  to  verify  the  proper  location  of 
the  rod  spring  attachment  clamp  and 
position  of  the  spring  attachment  angles 
and  also  requires  the  installation  of  a 
new  worm  type  hose  clamp  on  the 
control  rod.  TTie  AD  is  needed  to 
prevent  loss  of  longitudinal  cyclic 
conh-ol  of  the  helicopter. 
DATES:  Effective  October  3. 1990.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  90-09-07, 
issued  April  24, 1990,  which  contained 
this  amendment. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Ehnira,  New  York  14902,  or 
may  be  examined  in  the  Regional  Rules 
Docket  Office  of  the  Assistant  Chief 
Counsel,  FAA,  Southwest  Region.  4400 
Blue  Mound  Road,  Building  3B,  room 
158,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Anthony  Sodas,  Aerospace 
Engineer,  FAA,  New  York  Aircratt 
Certification  Office,  Airframe  Branch. 
ANE-172,  New  England  Region,  181 
South  Franklin  Avenue,  Valley  Stream, 
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24. 1990,  Priority  Leftar  AD  90-09-07  was 
issaea  mmi  naiie  rifcctfw  ftsBwdfetely 
as  to  aU  known  U^  owno*  uh) 
opoalara  of  Ssbmasr  Airetafl 
Corporation  (Hughes  Helicopters  lac) 
Model  2090  series  helicopters.  Tb«  AD 
requires  a  spadatiaspertion  <rf  the 
lower  longitudinal  cjcMc  caatrol  rod 
assembly  to  vei^  the  pcopcr  kicatiea  of 
the  rod  spring  attachment  dam^  and  the 
position  of  the  spring  attachment  angles. 
The  AD  also  requires  &e  installation  of 
a  new  worm  type  hese  damp  cm  the 
control  rod,  forward  of  and  toaching  the 
rod  sprj^yittarhmaiit  damp,  TW 
installation  of  this  new  worm  type  hose 
clamp  wS  famue  dttt  tiia  red  spring 
attacJunent  clamp  w9  mat  mets  femard 
if  it  becBBies  looee  TMa  coBdithiw.  if  not 
corrected,  could  result  in  possftte  loss  of 
longitmynal  cydic  cootio)  and 
subsequent  loaa  of  tfca  heiicopter.  The 
inspection  and  repair  procedures 
required  by  Priority  Lettra  AD  99-09-07 
were  derived  from  Scbwsizcr  Setvice 
Bulletin  Na  B237.  dated  Apifl  S»  19BQL 

Since  it  waa  Coand  that  tmayi^fa^ 
collective  action  was  rsqeirad.  notice 
and  pubQc  procedare  thereon  weia 
impractical  and  contraiy  to  paUic 
interest,  and  goad  caasa  axiated  to  make 
Oie  AD  eSective  inuaetfiately  by 
individual  priority  letter  isaaed  April  Zi, 
1990.  to  aU  known  U.S.  owaats  and 
cperalQEs  of  certain  SdnweBer  model 
helicapten.  Ibaaa  condttians  stffl  exist 
end  the  Ad  is  hciaby  published  in  the 
Federal  Register  aa  an  amaoAneat  to 
§  39.13  of  part  39  ol  tba  FAR  to  make  it 
effective  as  ta  aU  ptmimt 

The  re^datiana  ada^ad  hereia  wilt 
not  have  sahsteatial  direct  efiecfs  on  the 
States,  on  the  relatiansbip  between  the 
national  government  and  the  StatcSv  or 
on  the  cEwtribttfion  of  power  and 
responsibiHfies  among  the  various  lieveis 
of  governments.  Therefore,  in 
accordance  widi  Execative  OrtferiastZ, 
it  is  determined  that  tfus  final  rale  does 
not  have  sufficient  federafism 
implication  to  waitaut  die  prepaiatton 
of  a  FeoeraliSB  Assessuieat. 

Tne  r  AA  has  oeteraiiueif  nat  alia 
regulafea  is  an  eaierfeiKy  regidstlen 
and  that  if  iaDatcuuskleietf  Cebeniajar 
under  fiteeative  Oder  12291.  It  w 
impraetieabh  for  tte  egeney  te  feBow 
the  proeeAires  «f  B^ecatioe  Orderl2291 
with  respect  to  diis  rale  since  l6e  nde 
must  ba  iwas  J  hami  Jfeti  Ij  to  cwrect 
an  unsafe  coodWas  in  ahiuafl.  R  baa 
been  dell  Willi  sifftirtbar  tint  ^sactJaa 
invoUaa  aawairgsety  ngelatfea wider 
DOT  RegalateqpMlaiea  and  Ptocedoea 
(44  FRUn^Mifuair  ai;.1979|^  VM  ia 


determined  that  this  emergency 
rcgaiitknf  otherwise  weaM  be 
signiik^t  mder  DOT  ReguJatery 
Policies  and  Procedares,  a  final 
regalatary  evaluatioQ  wiU  be  prepared 
and  placed  in  the  Rales  Dodtet 
(otherwise,  an  erataation  is  neC 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  by  coBtsctmg  the  Rides  Dodcef 
at  the  location  fatraided  under  the 
caption  "ADDRESSES." 

List  of  SobfBcfs  ia  14  CFR  Ftetai 

Air  transportation,  AiroralU  Aviation 
safety.  Safety. 


Adoption  of  the  > 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admhustrator. 
the  Federal  Aviation  Administratian 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  aa  fo&ows: 

PART  39-{  AMENDED] 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Authority:  4»U.SjC  1354(41421  MdM23; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449, 
lamary  12;  1983);  aad  14  CFR  tIJBL 


{39.13    [/ 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Schweizot  Aiccnft  Cozporedea  {ftof^iM 
HaCcoptar.  inc.):  Applies  te  Model  28aC 
series  heBcopfers,  serial  nmnber  (S/N} 
0004  throe^  1458.  certificated  te  any 
cstegoiy.  (Docket  NaBt>«r90-ASVV^^) 
Coini^ance  is  required  prior  to  Ibrther 

flight  after  the  eSective  date  of  this  AO, 

nnleaa  alreedy  accoinpiiah«d 
To  pnneni  possible  loss  of  laoiiiiidteal 

eydic  conbvl  and  sobaequent  kiw  of  the 

belicaptar.  acmmfittah  Oe  lottowteg: 

(a)  Inspect  the  lower  kmgiteJbial  cydte 
control  lod  aaaembly.  partoamber  P/N| 
288I0«K7.  to  verify  te  piopav  kicatiaB  of  die 
rod  spring  attachment  daaqh  P/N  AN735-8^ 
and  poaittaD  of  the  sprfaf  attadi  at#n  aa 
foUomae 

(1)  Gain  access  to  the  lowas  bngitudiiial 
eycUc  ooBtral  rod  aasamMy. 

(2)  PoaitMO  Ibc  cjfdbc  stick  te  Ac  fiitt 
ibrwaid  poa«ia&  Vatify  that  the  stad  hi  the 
friction  tinfcage  ia  coaptetaty  farward  te  the 
frictioa  link  slot  If  Del.  aae  panpai*  lb). 

(^  Ob  dtt  hmer  teagtadinal  cydte  GBBtrel 
rod  assambly,  measaxe  Iha  diatonoa  betwaaa 
die  aft  face  of  the  bcwaid  jam  nut  end  the 
forward  edoa  of  tha  damp.  P/N  AN73S-«.Tha 
distance  shoald  ba  betwa«i  7.8i  and  7JB 
faiches.  If  not,  sea  paragraph  (b). 

(4)  Verify  that  die  horizontal  legs  of  the 
angtes  attedted  to  9h  danp^  P/N  ANns-S^ 
srr  pnrnlisl  in  tftn  nmifini  red  suit  iil%iii  d 

with  aMh  ether,  e  net.  sae  pei^saph  (H  If 
correct,  psevaot  mavaBiaat  al  the  paste,  and 
torque  the  daasp  not  to  3^2S  te-ft. 

(b)  Adjust  the  clamp  and  the  attached 
angles,  if  nacassaiy,  1^  disconaectinc  Ae 
springs  and  loosenii^  the  suew  and  not 
holdtej  die  angles  ami  chmp,  Pf19M97y5-^ 


together.  Set  a  dtetaaee  af7MS  to  7J7  tachee 
betwaan  the  aft  face  of  Ae  rad  fofward  fas 
nut  and  the  forward  edge  ot  the  clanp^  P/H 
AN735-81  Paaitiesi  dw  hortesotd  k9B  ef  the 
angles  attached  to  te  ctemp.  P/N  AN73S-it 
parallel  to  te  eoa«ral  tod,  aad  ahgn  with 
each  other.  Prsveat  siovaeMBt  af  te  pasta. 
and  torque  te  nut  to  20-25  in^  Deteraiine 
that  te  damp  is  secure.  Reconnact  te 
springs  to  te  angles. 

(c)  faistall  the  new  wonn  type  hose  damp, 
P/N  AN737TW22  or  ANTSTTWa*.  on  te 
control  rod,  forward  of  and  toedMeg  te 
clamp.  P/N  AN735-a.  Tesqae  te  soew  te  a 
range  of  40-45  fo-tt).  Deteniioe  that  te  danp 
issecaroL 

(d)  Aircraft  may  ba  ferried  te  aocordsnce 
with  te  provisions  of  FAR  {}  Z1.197  and 
21.199  to  a  base  where  the  requirements  of 
the  AO  can  t>e  accomplished,  proMrided  cyeKc 
control  displacement  ia  not  reduced. 

(e}  Altemati!  inspections,  modSfieatfoa.  or 
other  actions  which  provide  an  eq^vaient 
level  of  safety  may  be  used  when  appiwseJ 
by  the  Manager,  New  Terfc  A&oaJI 
Certificatiao  Office;  PAA.  Ml  Soe*  nr^Llfn 
Avenue,  room  202,  Vattey  StnsB.  New  Yoch. 

Note.— Schwmer  Service  BuOetin  Nol  BZST 
pertaina  to  te  requirsmcats  of  this  AD. 

This  amendnent  becomes  affisctiva 
October  3, 19901  as  to  aQ  persona  exG^ 
those  persona  to  whom  ft  nmt  made 
immedfetety  effective  by  Priority  Letter 
AD  90-09-97,  issoed  April  24, 199% 
whick  contained  this  amendment 

Issued  in  Fort  WortluTexaa.  on  August  at, 
1990. 
James  D.  EHcfcsoD. 

Manager,  RotoiaafiDizacUimltt,  Aitaaft 
Certificatioa  Servioss. 

(FR  Doc  90-20996  nfed  9-4-eO:  MS  ai4 
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Ail 

DouglM  HaMceptar  Comptwy  (MPHC) 

mocMf  9w  oanaa  naacopMrs 

agency:  Federal  Aviation 
Administratian  (FAA);  DOT. 

ACnoiK  Final  rule. 


:  Tbia  anwadnent  adoiita  a 
new  airwortfainesa  tfracttea  (AD),  wbidi 
stqiersedea  aa  existing  AD  diet  raqafeea 
r^atitrva  Jnapectiona  cf  tbe  oserrunaing 
clutch  assembly.  The  new  AD  laqanaa 
repfaweawttt  of  die  osenanaiag  chrteli 
assembly  OB  MDHC  Model  389  serfea 
helicopters  equipped  wAfc  a  cargo  boeh. 
The  Mi  is  needed  to  pie»g«l 
overrunning  clatcb  fkihses  whk^  ooold 
result  in  lorn  of  power  to  die  main  rotor 
which,  in  turn,  could  result  in  lose  of 
controt  of  dte  heficopter. 

EFFBCTIVC  DATE:  Obtober  5. 1990. 


ADDitESSCS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Helicopter 
Company,  5000  E.  McDowell  Road, 
Attention:  Pablications  Department, 
MS543/D214.  Mesa.  Arizona  85205,  or 
may  be  examined  in  the  Regional  Rules 
Docket.  Office  of  the  Assistant  Chief 
Counsel  FAA.  4400  Blue  Mound. 
Building  3B,  room  158,  Ft.  Worth.  Texas. 
FOIt  PtNtTHifl  INFOHMATION  CONTACT: 
Mr.  Roy  McKinnon.  ANM-143L. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5247. 
StJPPLCMtlfrAIIY  MPOnMATKNt:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatioiu  to  include  an  AD 
requiring  replacement  of  the 
overrunning  clutch  assembly  on  certain 
MDHC  Model  369  series  helicopters 
equipped  with  a  cargo  hook  was 
published  in  the  Federal  Register  on 
April  24. 1990  (55  FR 18350).  Interested 
persons  have  been  afforded  an 
opportiuiity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received.  Accordingly,  the  proposal  is 
adopted  without  change. 

This  amendment  supersedes 
Amendment  39-4077  (46  FR  20534,  April 
6, 1981);  AD  81-07-10,  as  amended  by 
Amendment  39-4266  (46  FR  56776, 
November  19. 1981).  AD  81-07-10, 
ctirrently  requires  repetitive  inspections 
of  the  ovemmning  clutch  assembly  and 
removal  of  a  sprag  clutch  assembly  at 
1,800  hours'  time  in  service.  Since 
issuing  the  AD,  the  FAA  has  received 
reports  of  sprag  element  chipping  and 
wear  of  the  sprag.  cage,  and  the  iimer 
and  outer  races  of  the  overrunning 
clutch  assembly  on  certain  MDHC 
model  helicopters  equipped  with  a  cargo 
hook.  This  action  will  require  certain 
clutch  assemblies  to  be  replaced. 

The  regulations  adopted  herein  will 
not  have  substantial  d^ct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  200 
helicopters  of  U.S.  Registry.  It  is 
estimated  that  it  will  take  approximately 
5  manhours  per  helicopter  at  $40  per 
hour,  and  IS.248  per  helicopter  for  parts, 
to  accomplish  this  work.  Based  on  these 
figtues.  the  total  cost  impact  on  each 


U.S.  operator  is  estimated  to  be  $2,448 
per  helicopter,  for  a  total  fleet  cost  of 
$480,600.  Therefore.  I  certify  that  this 
action: 

(1)  Is  not  a  "major  rule"  under 
Executive  Order  12291; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979); 

(3)  Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal;  and 

(4)  Will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449, 
)anuary  12, 1983);  and  14  CFR  11.89. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company 
(MDHC):  Applies  to  all  Model  366  series 
helicopters,  certificated  in  all  categories, 
that  are  equipped  with  a  cargo  hook. 
(Docket  No.  89-ASW-44) 
Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  overrunning  clutch  assembly 
failure,  which  may  result  in  te  loss  of  engine 
power  to  tlie  main  rotor,  accomplish  the 
following: 

(a)  Widiin  te  next  300  hours'  time  in 
service  after  te  effective  date  of  this  AD  or 
at  the  next  annual  inspection,  whichever 
occurs  first,  accomplish  te  following: 

(1)  Removing  overrunning  dutch 
assembly,  part  number  (P/N)  3e9A5350- 
BSC  -«01.  or  -603.  if  installed. 

(2)  Install  the  overrunning  dutch 
subassembly.  P/N  3fl9A5350-«l.  in  te  dutch 
assembly.  P/N  3a9AS350^Sa  -601,  or  -603. 
whichever  is  installed,  or  replace  clutch 
assemblies  writh  P/N  369A535O-60S. 

Note:  Qutcb  subassembly,  P/N  369A53SO- 
31,  can  be  converted  to  P/N  3e9AS3S(Ml.  in 
accordance  tvith  MDHC  Service  Information 
Notice  (SIN)  No.  DN-164,  En-S4.  and  FN-44. 
dated  October  27, 1989.  Clutch  assemblies, 
P/N  369AS350-BSa  -601,  or  -603,  can  be 
reidentified  as  a  -605  clutch  assembly  after 


installation  of  dutch  subassembly,  P/N 
3e9A53S0-«l. 

(b)  Inspect  the  overrunning  dutch 
assembly.  P/N  36eA53SO-eOS  or  P/N 
3eOAS350-8SC  -601.  or  -603  with  P/N 
369A53S0-tl  subassembly,  at  intervals  not  to 
exceed  300  hours'  time  in  service  or  at  annual 
inspections,  whichever  occurs  first,  for 
condition  of  the  race  inner  clutch,  P/N 
369A53S3-3,  the  race  outer  clutch.  P/N 
3a9AS3S2,  and  te  sprag  assembly,  P/N 
3eeD25351. 

(c)  Replace  sprag  assemblies,  P/N 
3a9D2S351  and  P/N  3e9A53e4,  widi  an 
airworthy  part  on  or  before  attaining  1,800 
hours'  total  time  in  service. 

Note:  The  Manufacturer's  Handbook  of 
Maintenance  Instruction  and  the  Component 
Overiiaul  Manual  pertain  to  the  removal, 
identification,  and  installation  of  these 
assembUes. 

(d)  Spedal  flight  permits  may  be  issued  in 
accordance  writh  FAR  SI  21.197  and  21.199  to 
operate  helicopteps  to  a  base  for  te 
accomplishment  of  inspections  required  by 
this  AD. 

(e)  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  ANM-IOOL,  FAA 
Northwest  Mountain  Region.  3229  East  Spring 
Street,  Long  Beach.  California  90806-2425. 

(f)  For  te  pi)rpose  of  establishing  the  "time 
in  service"  specified  in  this  AO,  either  the 
clutch  total  time  witii  hook  attached  may  be 
used,  or  a  separate  and  permanent  log  of 
externa!  load  operating  time  (take-off  to 
landing  on  a  flight  which  involves  external 
load  operations)  may  be  used;  this  log  must 
meet  te  requirements  of  FAR  t  91.173. 

Tliis  amendment  supersedes  AD  81- 
07-10,  Amendment  39-4077,  as  amended 
by  Amendment  39-4266. 

This  amendment  becomes  effective 
October  5, 1990. 

Issued  in  Fort  Worth.  Texas,  on  August  24. 

igga 

Heiuy  A  Aimstmag. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  90-20798  Filed  9-4-90:  8:45  am] 
BaiMa  coos  4sio-imi 
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15CFRPart776 

[Docket  Na  900802-9202] 

Horta*  for  Exportby  Soa;  Cardfication 
byExportar 

agency:  Biueau  of  Export 
Administration,  Commerce. 

ACnott;  Final  rule. 

SUMMAHV:  The  purpose  of  this  rule  is  to 
instruct  exporters  of  horses  by  sea  to 
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U86  the  AddnraiMl  luniieurtfini  secHoit 
on  the  Applicatkm  for  Export  LfccBse 
(Item  15,  Form  BM-flSin  to  oertiiy  Iftat 
no  horse  fth^pgexported tar tbe 
purpose  of  aian^Oet.  Pkevlensly, 
expoiten  wen  teqaiied  to  pcowide  tbw 
infomwtioaiB  «  sepamte  stateaent 
attachei  to  tlM^  ostpart  afpJieatia& 
The  axpott  af  haiaaa  by  aaa  to  aqr 
destinatian.  ngaidlaaB  at  the  daltav 
value  of  the  shipment,  requires  an 
individual  vaBdrted  Keene  isaoed  by 
the  Department  of  Commerce.  Sea 
transport  poses  num^oua  healtfa  risks  to 
the  animab  and,  therefoca,  sufBdent 
reason  far  tUa  oncomaion  means  of 
transport,  as  well  a»  full  tisdosuia  of 
the  intended  end-uae,  is  mandatary 
before  a  license  vvill  be  issued.  A  Ikaaaa 
will  not  be  granted  if  it  ia  detetmioed 
that  the  hanea  aia  baiag  asqiortad  for 
the  purpoaa  af  slaafbter. 
E^m  H¥g  Bmit:  Ttea  nrfe  is  eflfectiye 
September  5, 1900. 

FOnniinMBt  MRNWATION  CONTACR 

Sharoa  Gangwer,  Regulatioas  Branch. 
Office  of  Technology  and  Policy 
Analysia.  Bareaa  of  Ejqtort 
AdiuiuialtaMoi^  Tafepboae:  1202)  377- 
4810. 


1.  This  role  i»  consislent  with 
Executive  Oder*  12291  aad  1260L 

2.  This  nilr  involves  coUectkma  of 
inforraatton  sabjact  to  the  rcq«HeflMnts 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  ei  seq.].  These 
collections  have  been  approved  by  the 
Office  of  Management  aad  Budget  under 
control  numbers  OBM-OOIB  and  0694- 
0042.  As  a  result  of  this  rule,  control 
number  0894-0012  wA  be  discontimied. 

3.  This  rule  does  not  contain  policies 
with  Federalism  impIicaltoBa  sefBcient 
\o  warrant  preparatton  of  a  FaderaUoH 
assessment  umier  Enecative  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  foe 
public  comment  are  not  required  to  be 
given  for  ikia  ralr  by  aectton  553  ef  the 
Administration  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  aidsr  secttona 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  B^a)  and 
604(a)),  no  initial  or  final  Rsqpilatocy 
Flexibility  Analysis  has  to  be  or  wilT  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  \3.SXL  appi  M12(a9, 
exempts  this  nde  faeaiaD  leqoiraBento 
of  section  553  of  the  Adndaialrafive 
Pfoteduie  Act  (AFA)  (5  \J3JC  SB31 
indadtog  tiwae  laqaiiiag  pobBcatfoii  of 
a  nolfce  ef  paapesad  rulewaltiat,  •» 


oppoftimty  tor  pnboc  coDBBan^  SBOd  a 
delay  in  effective  dato.  SaetieB  t3(bj  of 
the  EAA  doea  not  require  Siat  nifs  rule 
be  published  in  i»oposed  form  becaaae 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  reqn&e*  that  a 
notice  of  proposed  nsferaaking  and  an 
opportunity  for  pabHc  comment  be  given 
for  this  rule. 

Acconfingly,  it  is  bemg  issued  in  final 
form.  However,  coounents  &om  the 
public  are  always  welcome.  Commenta 
should  be  submitted  to  Karen  Spancet, 
.Office  ofTachaology  and  Policy 
Analysia.  Boceao  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Fail  779 

Exports,  Reporting  and  tecardkeeping 
requirements. 

Accovd^ly,  pert  778  of  Ae  Kiport 
Admndsfratton  Regulationfl  fl5  CFR 
parts  7BB-79^  is  amended  aa  fbtfows: 

PART  776-{  AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  779  continuea  to  read  aa  foUowc 

Authority:  Pnb.  L  96-72,  S3  Stat.  503  (50 
U.&C.  app.  2401  0f  M^)l  a»  amended  by  Nk 
L  97-14&  of  December  29, 1991,  ly  Pab.  L 
100-418  of  Aagnst  23. 1980:  and  by  Ptib.  L  t»- 
64  of  July  12. 1985:  E.0. 12525  of  )uly  12, 1986 
(50  FR  28757.  July  16, 19851. 

2.  Section  776.3  is  reviaed  to  read  as 
follows: 

S7Nl3   Horaaotaraiipartkyaaa: 

An  application  for  a  Kcense  to  export 
horses  by  sea  may  not  cover  more  than 
one  consignment.  In  addition  to  the 
documentation  required  by  part  775,  a 
stotement  from  the  a|>plicant  certifying 
that  no  horae  under  cmsi^nBent  is 
being  exported  for  the  purpose  of 
slaughter  most  be  placed  in  the 
Additional  Information  section  (item  15) 
of  the  Application  for  Export  License 
(BXA  FonB-922P).  The  licenae  mhA  be 
granted  oidy  if  the  Deportment  oi 
Commerce,  in  conaahation  wi  A  tbe 
Department  of  AgrfcnMore.  dietBrmines 
that  the  horses  are  not  intended  for 
slaughter. 

Dated:  Avgnt  2a  1919. 

McfcaalP.Cala^ 

AsMiMlaitSeaatarrfarMiipert 
AdmauBtration. 

|FR  Doc.  90-20757  Rled9-^«(  99«S  mM 


DEPARTMEirr  OF  THE  INILHRW 

Bureau  of  I 

25  CFR  P 

RIM  1099  AABS 

Indi9n  B09hiea9  Devekipiiwat  Piuginu 

August  201  t9Ba 

aocnct:  Buteaa  of  Indian  Afbfrt, 
Interior. 

action:  Final  rub. 

9UMlfMT:  Tbe  fodian  Financing  Act 
Amendments  of  1984  amended  sectiona 
402(a),  403,  and  501  of  the  Indian 
Financing  Act  of  1974  by  Increasing  the 
grant  amotmta  for  Intfian  tribes  and 
Indian  indhrfdaals,  by  autbuiizing 
appropriations  not  to  exceed fHXOOO^OOO 
for  fiseai  jrear  1988  and  ee^a  necal  year 
thereafter,  and  by  piuiidiug  that 
competent  management  and  technical 
assistance  is  avaSaMe  prfor  to  tbe 
making  of  a  grant.  These  grants  are  for 
the  purpose  of  assisting  Imfian 
rescTvatiott  economic  devefupeieul. 

AccortKngiy,  2S  CFR  part  288  is 
amended  to  implement  tbe  hsfian 
Financing  Act  Amendments  of  1984,  and 
the  original  Act.  which  has  been  without 
authority  for  aniropriatfons  since  fiscal 
year  19791 
EFEcnvK  DATES:  October  &  IOBOl. 

FOR  FWTIWR  HMNNIATIOItCOIirACT: 
Richwd  K.  Nephew,  Division  of 
Financial  Assistance,  Barean  of  Indian 
A^airs,  tek|^one  (202)  343-d6e& 

auPrCcii^RiTAnr  i^wwHMFwORC  f fleae 
amendments  are  pubBrited  in  exeidse 
of  authority  driega ted  by  the  Secretary 
of  the  Interior  to  the  Assistent 
Secretary — Indian  Affaire  by  209  DM  9. 
Proposed  amendments  were  pabfished 
Jime  2ft  198%  foe  public  comment  Three 
comments  were  received  one  to  tile 
effect  that  yants  should  be  increased  to 
$5004)00  dohars,  another  asking  that  ISO 
miffian  be  authorized  for  appropriation, 
and  the  last  aaggestiiig  tbat  Incfians  who 
are  not  members  of  federally  recognized 
tribes  be  eKgjble  for  granfK  None  of 
these  comments  can  be  imiMemented 
because  they  contravene  applrcable 
Congressional  legislatfan. 

Subsequent  review  of  these  proposed' 
regulations  «vitltin  the  E>epartment 
identified  new  terininotogy  fatiuduced 
by  the  1967  ameuduieuts  la  the  Aladba 
Native  Claims  Setdement  Act  f  ANCSAJi 
This  new  terminology  has  led  to 
modification  of  oar  definitions  of 
"Indian"  and  Tribe."  Tbe  dufiuitiun  of 
"Indian"  has  been  expandbd  to  dar^^ 
that  it  in<^iKfos  anyone  of  Ahdka  Native 
descent  who  ia  a  shareholdiBr  in  an 


Alaaka  NaMae  caqHwation.  Hie 
definition  of  **bibe"  has  been  expanded 
to  include  '^gfsy^aoiporations"  and 
"urban  coipoaaftions"  odiich  are 
reo(«niaed  by  the  1987  ANCSA 
amendments. 

The  Indian  Business  Development 
Program  |IBDF).  regulated  by  part  280. 
supplants  tbe  Special  Grants  for 
Economic  Development  Program  whidi 
operated  in  fiscal  year  1983. 1984,  and 
1985  under  airthority  of  the  Snyd^  Act 
of  1921  (25  U.S.C.  13).  The  IBDP,  after  Its 
reaa&ortcatioa.in  1981,  has  required  a 
matching  amoont  from  grant  rectpients 
equal  to  at  least  75  percent  of  t^al 
project  £Osta.  The  rule  as  it  has  been 
put^hed  requires  a  matching  share  of 
at  least  60  percent  from  other  soiut^es. 
Hie  Bureau  has  required  as  a  policy 
matter  that  the  natdiing  ^ne  be  at 
least  75  percent  and  thai  policy  will 
continue  under  this  rule.  The  rule  will  be 
corrected  in  the  near  future  to  cotrect 
this  cootiBaing  ptdicy.  Hie  public  will 
reed  ve  notkc  of  this  amendment 

It  is  estimated  the  program  regulated 
by  this  pert  will  have  no  more  than  a 
$50  million  ynoas  annml  effect  on  the 
national  econoniy.  It  is  then,  by 
definitioa  at  318  DM  5,  not  a  major 
action.  Since  this  document  does  not 
constitute  a  major  Federal  action 
sigttificaatly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969,  no 
environmenlal  assessments  were  made. 

The  Department  ei  the  Interior  has 
determined  that  this  document  is  not  a 
major  action  under  E.0, 12291  and 
certifies  that  diis  document  will  not 
have  a  significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  aeq.).  The  collections  of 
information  contained  in  this  rule  have 
been  approved  by  ^  Office  of 
Management  end  Budget  as  required  by 
44  U.S.C  3901  et  aeq.  The  clearance 
nufliAter  essigced  is  1079-0093. 

Public  repotting  burden  iot  this 
collection  of  information  is  estimated  to 
average  45  monitos  per  response, 
inchtdii^  flte  time  for  reviewing 
instnictions,  aeardung  existmg  data 
sources,  g atharhig  and  maintaining  the 
dato  needed,  and  complefing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  'ftis 
collection  of  infomation,  including 
suggeatioBs  fsrreducti^  the  burden,  to 
the  Infonniriian  CoHectton  Clearance 
Officer.  Buraan  of  Indian  Afiaiia. 
Mailstop337^SIB.  IBth  &  C  Streets,  NW., 
Washington.  DC  20249:  and  the  Office  of 
Information  and  fiagaiatory  ASaira. 
Office  af  Manaynmnt  and  Budgrt.  > 
Washington,  DC  20503. 


Tbe  prinary  aitlhor  of  thia  docBBMot 
is  BacbardJL  Ncvbew.  Diviaiea  of 
Hnaaoial  Aaaiatanoe.  Bofean  of  Indian 
Affairs.  telaplMne  t202|  349^8957. 
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Grant  pregramS'bMBiaesa,  Grant 
programs-Indians,  Iniiians-business  and 
finance.  Se3)orting  and  ceoordkeeping 
requirements. 

For  the  Teasoos  aet  out  in  du 
preamide,  pant  289  of 'title  25,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  286    (AMFHnFD] 

1.  Hie  authority  dtafion  for  part  288  is 
revised  to  read  as  foHowr. 

Aufiiaiity:  25  U3.C  1524. 

2.  Whatever  tbe  Mde  "Coauniasioner" 
appears  in  tins  part  itahall  be  charged 
to  "Assistant  Secretoiy." 

S.  Section  286.1  is  revised  to  read  as 
follows: 

S  286.1    Oeflnraana, 
As  used  in  diis  part  288: 
Area  Director  meaia  the  fiureaa  d 
Indian  ASairs  official  in  charge  of  an 
area  office  or  bis  authorized 
lupiesentotive. 

AMsistaat  Secretary  means  the 
Assistant  Secretary— Indian  Affairs  (rf 
the  United  States  Department  of  the 
Interior  or  the  official  in  the  Baraau  of 
Indian  Afiairs  to  whom  the  Assistant 
Secretary  has  delegated  authority  to  act 
on  behalf  of  the  Assistant  Secretary. 

Cooperative  Association  means  an 
association  of  individuals  organized 
pursuant  to  state.  Federal  or  tribal  law, 
for  the  purpose  of  owning  and  operating 
an  economic  enteqwise  for  profit  «rito 
profits  distributed  or  allocated  to 
patrons  who  are  members  of  die 
organization. 

Corporation  means  an  entity 
organized  pursuant  to  state.  Federal,  or 
tribal  law,  with  or  without  stock,  for  the 
purpose  of  owning  and  opereting  an 
economic  entetprise. 

Econoaiic  enterprise  means  any 
Indian-owned,  commercial,  industrial, 
agricultural,  or  biisiness  activi^ 
established  or  organized  for  the  purpose 
of  profit,  provided  that  eUg^le  Indian 
ownership  oonstitutes  not  less  than  51 
per  centum  of  the  enterprise. 

CnuUee(sJ  means  tbe  recipient(8)  of  a 
nonreimburseable  grant  under  this  part 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe  or  a  person  of 
Alaska  Native  descent  who  is  a 
shareholder  in  a  corporation  organized 
under  the  Alaska  Native  Clainis 
Settlement  Act  (95  Stat  898),  as 
amended. 


lafosmafbuaiDass 
organization  in  which  two  oroMM-leBal 
persons  are  associated  as  co-owmers  for 
the  puipuaes  OTUusuieBs  or  proiessniial 
activities  for  private  pecuniary  gain. 

Ax{/9ls  tneans  the  net  income  earned 
after  deducfiiig  operating  expenses  from 
operafiqg  xevenuea. 

/{eservs/laa  means  Indian 
reservation.  California  lancbeiia,  pitbBc 
domain  Indian  allotment  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  Alaska  Jdative  groups  incoqaorated 
under  the  provisions  of  tbe  Alaska 
Native  Claims  Settlement  Act  (85  Stat 
688),  as  amended. 

Secretary  means  the  Secretary  of  tbe 
Intorior. 

Superiateadait  means  the  Bureao 
official  in  charge  of  a  Boieaa  agency 
office  or  other  tocal  office  reporting  to 
an  Area  Director. 

Tribe  means  any  Indian  tribe,  band. 
.  natioa,  rancheria,  paebto.  colony  or 
commanity,  inctudtog  any  Alaska  Native 
village  or  any  regioaal,  village,  urban  er 
group  corporation  as  defined  in  or 
established  pursuant  to  (he  Alaska 
Native  Claims  Settlement  Act  (85  Stat 
688)  as  amended,  which  is  recognized  by 
the  Federal  Government  as  eligible  for 
services  from  the  Bureau  of  Indian 
Affairs. 

4.  A  new  1 288.5  is  added  to  read  as 
follows: 

286Ji    miMiiiauon  ooaecnon. 

(a)  Tbe  collections  of  infonnation 
contained  in  H  286.12  and  286.22  have 
bean  approved  by  the  Office  of 
Management  and  Budget  under  44  U3.C 
3501  af  aeq.  and  assigned  clearance 
number  1079-0093.  The  information  tvill 
be  used  to  rate  appticants  in  aooordanoe 
with  &e  piiority  criteria  Usted  at  25  CFK 
286.8.  Re4»anae  to  this  reqaest  is 
required  to  obtain  a  benefit  in 
accordanoe  with  25  US.C.  1521. 

(b)  Pnbbc  reporting  for  this 
infonnation  is  estimated  to  average  46 
minutes  per  responee.  including  tfae  time 
for  reviewing  instmctians,  aeardbing 
existing  date  aouices,  getfaering  aad 
maintateing  tbe  date  needed  and 
ooB^ding  and  leviewing  tecottedian 
of  infonnation.  Send  cuiiimwnte 
regarding  this  baedeneatiaMte  or  any 
other  aspect  of  this  collection  of 
tofonndinn.  inchidingaaggestions  far 
redacta^  die  baidea.  to  the  infemiatioB 
Collection  Oeerance  Officer,  Barean  of 
todian  Afiairs.  Maibtep  S87-Sm.  ladi 
and  C  Streets.  NW.,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget  P^aerwork  Reductioa 
Project  [Vm-00a3i.  Washii«taB.  DC 
20S03. 
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5.  Section  286.11(a)  is  revised  to  read 
as  follows: 

f2Mb11    ysnsQsmsnt  and  fctintesi 


(a)  Prior  to  and  concurrent  with  the 
making  of  a  grant  to  finance  an  Indian 
economic  enterprise,  the  Assistant 
Secretary — Indian  Affairs  wiU  insure 
that  competent  management  and 
technical  assistance  is  available  to  the 
grantee  ia  the  preparation  of  the 
application  for  a  grant  and/or 
administration  of  the  funds  granted, 
consistent  with  the  grantee's  knowledge 
and  experience  and  the  native  and 
complexity  of  the  economic  enterprise 
being  financed.  The  competence  of  the 
management  and  technical  assistance 
provided  will  be  determined  by  the  local 
agency  superintendent  after 
consultation  with  the  appUcant 
concerning  his  business  needs. 

6.  In  S  286.17,  paragraphs  (a),  (c).  and 
(g)  are  revised  and  paragraph  (j)  is 
added,  to  read  as  follows: 

I28C17    Grant Hmttation* and 
re^uveiiiefits. 

(a)  Grants  will  be  made  to  assist  in 
establishing  new  economic  enterprises, 
or  in  purchasing  or  expanding 
established  ones.  However,  a  grant  may 
be  made  only  when  in  the  opinion  of  the 
Assistant  Secretary  the  applicant  ir 
unable  to  obtain  adequate  financing 
from  other  sources.  Prior  to  making  any 
grant,  the  Assistant  Secretary  shall 
assure  that,  to  the  extent  practical,  the 
applicant's  own  resources  have  been 
invested  in  the  proposed  project  The 
applicant  shall  not  be  required  to  invest 
own  resoiut:e8  to  the  extent  that  they 
are  already  committed  to  endeavors 
deemed  by  the  Assistant  Secretary  to  be 
essential  to  the  welfare  of  the  applicant. 
If  the  information  in  an  application, 
which  must  include  personal  financial 
statements,  indicates  that  it  may  be 
possible  for  the  appUcant  to  obtain 
financing  without  a  grant,  the  Assistant 
Secretary  will  require  the  applicant  to 
furnish  letters  from  two  customary 
lenders  in  the  area,  if  available,  who  are 
making  loans  for  similar  purpose, 
showing  whether  or  not  they  will  make 
a  loan  to  the  appUcant  for  the  total 
financing  needed  without  a  grant. 
•        •        •        •        • 

(c)  No  grant  in  excess  of  $250,000  may 
be  made  to  an  Indian  tribe  or  in  excess 
of  $100,000  to  an  Indian  individual, 
partnership,  corporation,  or  cooperative 
association. 


second  grant  may  be  made  to  applicants 
for  a  new  project  or  expansion  of  the 
original  project  An  additional  grant  will 
not  be  approved  for  an  economic 
enterprise  previously  funded  under  the 
provisions  of  Title  IV  of  the  Indian 
Financing  Act  of  1974  except  for 
expanding  a  successful  enterprise, 
provided  the  total  of  grants  made  shall 
not  exceed  $250,000  to  an  Indian  tribe 
and  $100,000  to  an  Indian  individual, 
partnership,  corporation,  or  cooperative 
association. 


(g)  Ordinarily,  not  more  than  one 
grant  tvill  be  made  for  a  project 
Nevertheless,  in  certain  circumstances  a 


(j)  A  grantee  will  be  required  to  return 
aU  or  a  portion  of  the  grant  if  the 
business  or  enterprise  for  which  the 
grant  was  utilized  is  sold  within  three 
years  of  the  date  on  which  the  grant  was 
disbursed  to  the  grantee,  unless  the 
proceeds  from  the  sale  are  re-invested  in 
a  new  business  or  business  expansion 
which  wiU  benefit  the  Indian  reservation 
economy.  Such  sale  and  re-investment 
must  have  the  prior  approval  of  the  local 
agency  superintendent  The  grantee 
shaU  refund  the  lessor  of  the  grant 
amount  or  a  pro  rata  portion  of  sales 
proceeds.  The  pro  rata  portion  of  sales 
proceeds  shaU  be  based  on  the  ratio  of 
grant  amount  to  its  corresponding 
matching  financing.  The  new  business  or 
business  expansion  utilizing  such  sale 
proceeds  must  meet  the  same  criteria  for 
eligibility  as  an  original  grant 
Walter  R.  Mills. 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc  90-20752  Filed  9-4-90;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFR  Parti 
[TJ).8310] 
RIN  1545-AL64 

Consolidated  Return  Regulations- 
Coordination  Witti  Section  833 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

ACnoM:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  that  add  a  new 
9  1.1502-75T(d](5]  of  the  consoUdated 
return  regulations.  The  regulations 
supplement  the  existing  consoUdated 
retiim  regulations  by  providing  rules 
relating  to  the  removal  of  th^.  tax- 
exempt  status  of  organizations 
described  in  section  833  of  the  Internal 
Revenue  Code  (relating  to  certain  Blue 
Cross  or  Blue  Shield  organizations  and 
certain  other  health  insurers).  The  rules 


are  needed  because,  as  a  result  of  the 
loss  of  tax-exempt  status,  such 
organizations  are,  for  taxable  years 
beginning  after  1986,  includible 
corporations  under  section  1504(b)  of  the 
Code.  The  text  of  the  temporary 
regulations  set  forth  in  this  document  ' 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  The  regulations  are 
effective  for  taxable  years  beginning 
after  December  31. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  M.  Whalen  at  telephone  202-566- 
3938  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  adds  new  §  1.1502- 
75T(d)(5)  to  part  1  of  tide  26  of  the  Code 
of  Federal  Regulations.  Section  1012  of 
the  Tax  Reform  Act  of  1986  ("1986  Act") 
denied,  for  taxable  years  beginning  after 
December  31, 1986,  tax-exempt  status  to 
certain  organizations  described  in 
section  833(c)  of  the  Internal  Revenue 
Code  ("section  833  organizations"), 
relating  to  certain  Blue  Cross  or  Blue 
Shield  organizations  and  certain  other 
health  insiu^rs.  As  a  result,  such 
organizations  now  are  includible 
corporation  under  section  1504(b)  of  the 
Code.  Under  §  1.1502-75(d)(l),  as  a 
result  of  a  section  833  organization 
becoming  the  new  common  parent  of  an 
existing  consolidated  group  ("old 
group"),  the  old  group  terminates  and  a 
new  affiUated  group  with  the  section  833 
organization  as  the  new  common  parent 
is  created. 

There  is  no  indication  that  Congress 
intended  the  termination  of  the  old 
group  and  the  creation  of  a  new 
affiliated  group  as  a  consequence  of  the 
denial  of  tax-exempt  status  to  section 
833  organizations.  Therefore,  on 
September  14, 1988,  the  Service 
armounced  in  Notice  88-107, 1988-2  C.B. 
445,  that  it  would  promulgate  regulations 
ameUorating  the  harsh  results  that 
would  follow  from  the  termination  of  the 
old  groups. 

Explanation  of  Provisions 

The  regulations  published  in  this 
dociunent  adopt  a  neutrality  principle 
which  is  intended  to  preclude  treating 
members  of  an  old  group  better  or  worse 
by  reason  of  the  enactment  of  section 
833.  Thus,  some  of  the  tax  consequences 
paraUel  those  appUcable  to  a  reverse 
acquisition  as  described  in  §  1.1502- 
75(d)(3). 


The  regulalioas  aUow  «n  affiliated 
group  Greeted  as  •  result  of  the 
enactaeiit  of  section  933  to  elect  to  be 
treated  as  «  centiiuiation  of  the  old 
group.  For  tfads  elec^on  to  ^>ply.  all  old 
groups  having  the  same  new  common 
parent  Bouist  csake  the  election.  If,  as  a 
result  of  the  enactment  ol  section  833,  a 
section  633  oigaaizatioa  became  the 
new  common  parent  of  an  affiliated 
group  that  did  not  file  a  consolidated 
return  before  1SB7.  the  old  affiliated 
gnuq)  is  treated  as  a^i  old  group  for 
purposes  of  this  regvlation.  Such  an 
affiliated  groqi  and  its  new  section  633 
organization  cosunon  parent  may  elect 
to  file  consolidated  returns  and  to  be 
treated  as  a  nontinuation  of  the  old 
group. 

Hie  election  to  continue  is  deemed  to 
have  been  made  if  the  parent  section  833 
organization  and  all  the  members  of  all 
the  old  groups  file  a  consolidated  (or 
amended  consolidated)  return  without 
filing  a  Form  1122.  Alternatively,  an 
election  to  file  as  a  new  group  is  deemed 
to  have  been  made  if  the  parent  section 
833  organization  and  all  the  members  of 
aU  the  old  groups  file  a  consolidated  (or 
amended  consoUdated)  return  and  file  a 
Form  1122.  If  the  latter  choice  is 
selected,  a  waiver  is  granted  under 
section  1504(a)(3)  of  the  Code. 

Any  group  wishing  to  revoke  an 
election  either  to  be  treated  as  a 
continuation  of  the  old  group  or  as  a 
new  group  may  do  so  if  the  election  was 
made  before  September  S,  1990.  In 
addition,  an  old  group  may  make  a 
delayed  election  to  file  a  consoUdated 
return  as  a  continuing  group  or  as  a  new 
group. 

If  an  election  to  oontimie  is  made,  ttie 
section  B33  organization  will  become  the 
common  parmt  without  causing  a 
termination  of  aqy  old  group.  If  the 
secticm  833  oiganixation  is  itsetf  owned 
by  a  section  4n3  oiganization,  die  parent 
section  833  organization  v«nll  become  ihe 
new  cononon  parent  witiiout  causing  a 
termination  of  any  old  group.  Allowing 
old  groups  to  continue  in  existence 
preveatB  the  restoration  of  gain  or  loss 
firom  deferred  intercompany 
transactnoB.  excess  loss  accounts  and 
other  consequences  wliich  fallow  tiie 
termiaatiaD  of  a  oosuoUdated  group. 

Under  the  neatiaUty  ftincipK. 
application  of  <ke  sefiaiate  retm 
linnitation  year  pgrindples  of  die  existing 
consolidated  return  rules  to  carryovers 
froHi  taxable  yean  beginning  before 
1987  is  modified  by  the  new  temporary 
cegalations  if  an  eiectioo  lo  continue  the 
old  group  or  groups  is  made.  Under  tins 
modiiiciMMHi,  a  taxable  year  beginning 
before  1087  of  a  iBesiber  of  the  okl  group 
is  not  Heelad  as  a  separate  return 
limitatian  fsar  «vith  respect  to  any 


anperatssa  that  was  a  nearfjer  of -de 
old  group  far  each  <kty  of  that  taxable 
year.  Additional  ^ai dance  any  be  issoed 
regarding  the  genera!  application  of  the 
separate  return  limitation  year  rules. 
Hie  existing  consoUdated  retinn  rules 
with  respect  to  carrybeda  apply 
witiiout  aodification. 

The  neutrality  princQile  also  appl»s 
to  any  lifeHsonUfe  oonsoUdated  retam 
election  under  section  1504(cK2}.  If  the 
old  group  elects  to  continue  in  existence, 
the  life-noidiie  election  wiU  also 
continue.  In  addition,  if  an  old  group 
was  eligible  to  make  a  Ufe-nonUfe 
election.  H  will  remain  eUgible.  If  a  life- 
nonlifie  electioa  could  not  have  been 
made  prior  to  the  inclusion  cf  the 
section  833  organization  in  the  affiliated 
group,  then,  for  purposes  of  detemdning 
wliedier  a  ^fe  insurance  conqwny  or 
other  corporation  is  a  member  of  a 
group  for  the  5-year  Iwse  period  under 
§  1.15Q2-47(dMl2).  periods  of  affiliation 
before  the  effective  date  of  section  833 
are  taken  into  scconnt  without 
exchidiag.  under  section  lSQ4(bKl).  die 
section  833  organization.  Thos.  for 
example,  if  b^ire  January  1, 1967,  a 
section  833  organisation's  only 
subsidiary  was  a  life  insurance 
company,  ihe  five-year  period  ander 
sections  1503(cK2)  and  1504(c)(2)  wUl 
commence  es  of  the  time  the  section  833 
organization  first  owned  the  Ufe 
insurance  company  and.  after  Decendier 
31, 1988,  diey  may  file  an  election  under 
section  lS0^cK2)  if  die  section  833 
organization  has  the  requisite  five-year 
stock  ownership.  If  the  life  insurance 
sutMidiary  has  been  held  for  less  than 
five  years,  credit  wiU  be  given  for  die 
years  it  was  held. 

Under  section  1012(cK3)(A)(ii)  of  the 
1986  Act  the  basis  of  sn  existkig  Blue 
Gross  or  Blue  Shield  organization  (as 
defined  in  section  B33(c)(2))  in  its  assets, 
induding  sid»idisry  stock,  is  the  fair 
maricet  value  of  die  asset  as  of  ^  first 
date  on  which  section  833  applies  to  die 
organization.  Therefore,  ^sent  a  special 
rule,  it  for  example,  an  old  groiqi  elects 
to  continue  in  existence,  s  deemed 
dividend  riecdoo  by  the  9onp  ander 
S  1.1502-32(0(2)  would  further  increase 
tlie  organization's  baste  in  its 
safasidiary's  stock  to  the  extent  the 
subridiai^s  f*"*"«g»  and  pi^ts  were 
acctaaulated  in  a  consolidated  retam 
year  befate  {anuary  1, 1986.  Iliis  wosdd 
be  apipsopcii^  if  the  Blue  Gross  or  BfaM 
Shield  oissttiEatian  had  a  basis  in  its 
sufasidisiy's  stodi  that  reflected  only  its 
ori^nal  cost  of  the  stodc  in  Aat  case  a 
dseased  divMend  electiaB  would  psevent 
a  Bae  Gross  ar  Bioe  Sfawld  oqgsidsstten 
fiwBsealisiacsain  on  the  sale  ef  the 
subaUiary  stock  attributable  to  amoosts 
accuandaied  in  coosolidated  retam  . 


years  beiore  Jasoanr  1.  IM81  aAi(^  an 
not  reQected  in  die  basis  of  the 
subsidiary's  stack.  However,  because 
die  Blue  Cross  or  Blue  Shield 
organization's  basis  in  its  subsidiary's 
slock  is  equal  to  its  fair  maiket  value  sn 
January  1, 1987,  the  basis  abeady 
reflects  the  subsidiary's  earnings  and 
profits  accnimdated  before  tiiat  date  and 
should  not  be  increased  fm  flier  by  a 
deemed  dividend  election.  New 
S  l.lS02-75T(d)(5)(viii)  provides  that  one 
consequence  of  filing  consolidated 
returns  after  1886  is  that  all  distributions 
(whether  actual  or  deemed)  by  the 
foiuier  common  parent  of  an  old  group 
or  by  a  corporation  that  was  not  a 
member  of  an  old  group  out  of  earnings 
and  profits  accumulated  before  1987  to 
the  section  833  organization  are  deemed 
made  out  of  earaincs  and  profits 
accnmulatad  in  pre-affiliation  years. 
Thus,  such  a  distribution  wiD  resuhiaa 
negative  adjustment  under  {  1.1502- 
32(b)(2)(iii)(c)  or  (c)(2)(iU)to  dw  section 
833  organizatian's  bissis  in  the  stock  of 
the  distributing  corporation. 

If  en  election  to  file  as  a  new  gnmp  is 
made  then  tite  consequences  which 
follow  bom  die  termination  of  a 
consoUdated  group  apply.  In  addition, 
the  five-year  period  for  a  life-nonlife 
consolidated  return  election  under 
secion  1904(c)(2)  wiD  commence  as  of 
die  time  the  new  grtiup  came  into 
existence. 

Special  Analysas 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  Is  not 
reqmred.  It  has  also  been  determined 
that  section  553(b)  of  the  Administietive 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
die  Regulatory  FlexibiUty  Act  (5  U3.C 
chapter  6)  do  not  apply  Xo  diese 
legidations,  and  therefore,  a  Regulatoiy 
Flexibility  Analysis  Is  not  reqiured. 
Pursuant  to  section  780S0)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regidafiens 
win  be  siibBiitted  to  die  Administrator 
of  the  Small  Business  Administration  lar 
comment  on  their  tirp"'^  on  small 


Diafdag 

The  priac^al  SHthor  of  these 
teaiiMcary  Hcnlatiens  is  leaa  M. 
Whalen  of  dM  Office  of  Assistant  Chief 
Counsel  (GeqMmte).  internal  f 
Service.  However,  ethsr  pscss 
die  InlsnMi  RenrsMe  Serviee  sad  tfaa 


del      .    _ 

bedi  subataaoe  and  style. 
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Ust  of  Subjects  in  26  CFR  1.1501-1 
Thious^  1.1564-1 

Income  taxes,  Controlled  group  of 
corporations.  Consolidated  retiims. 

Adoptioa  of  Amendments  to  tlie 
Regulations 

Accordingly,  28  CFR  part  1  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805:  *  *  * 
1 1.1S02-75T  also  issued  under  28  U.S.C.  1502. 

Par.  2.  Section  1.1502-75T  is  amended 
by  revising  the  heading  and  by  adding 
and  reserving  paragraph  (c)  and  adding 
new  paragraph  (d)  to  read  as  follows: 

f  1.1S02-75T.    Twnporary  regulations  for 
IMng  consoHdstod  returns^  coordination 
wNti  section  338(ltX10)  md  section  833 
(Temporary). 

•  •  •  *r  * 

(c)  [Reserved] 

(d)  When  group  remains  in  existence. 
(1H4)  [Reserved] 

(5)  Coordination  with  section  833 — (i) 
Election  to  continue  old  group.  If,  solely 
by  reason  of  the  enactment  of  section 
833  (relating  to  certain  Blue  Cross  or 
Blue  Shield  organizations  and  certain 
other  health  insiu^rs),  an  organization  to 
which  section  833  applies  (a  "section  833 
organization")  became  the  new  common 
parent  of  an  old  group  on  January  1, 
1987,  the  old  group  may  elect  to  continue 
in  existence  with  that  section  833 
organization  as  its  new  common  parent, 
provided  all  the  old  groups  having  the 
same  section  833  organization  as  their 
new  common  parent  elect  to  continue  in 
existence.  To  revoke  this  election,  see 
paragraph  (d)(5)(x)  of  this  section.  To 
file  as  a  new  group,  see  paragraph 
(d)(5](v)  of  this  section. 

(ii)  Old  group.  For  purposes  of  this 
paragraph  (d)(5),  an  old  group  is  a  group 
which,  for  its  last  taxable  year  ending  in 
1986,  either  filed  a  consolidated  return 
or  was  eligible  to  (but  did  not  file  a 
consolidated  return. 

(iii)  Manner  of  electing  to  continue — 
(A)  Deemed  election.  If  all  the  members 
of  all  the  old  groups  having  the  same 
section  833  organization  as  their  new 
common  parent  are  included  for  the  first 
taxable  year  beginning  after  December 
31, 1986,  on  the  same  consolidated  (or 
amended  consolidated)  return  and  a 
Form  1122  was  not  filed,  the  old  groups 
are  deemed  to  have  elected  under 
paragraph  (d)(5)(i)  of  this  section  to 
continue  in  existence. 

(B)  Delayed  election.  If  a  deemed 
election  to  continue  in  existence  was  not 
made  under  paragraph  (d)(5)(iii)(A)  of 
this  section,  all  the  members  of  all  the 


old  groups  having  the  same  section  833 
organization  as  their  new  common 
parent  may  make  a  delayed  election 
under  paragraph  (d](5](i]  of  this  section 
to  continue  in  existence  by: 

(1)  Filing  an  appropriate  consolidated 
(or  amended  consolidated)  return  or 
returns  for  each  taxable  year  beginning 
after  December  31, 1986 
(notwithstanding  S  1.1502-75(a)(l))  on  or 
before  January  3, 1991,  and 

(2)  On  the  top  of  any  such  return 
prominentiy  affixing  a  statement 
containing  the  following  declaration: 
"THIS  RETURN"  (or,  if  applicable, 
"AMENDED  RETURN")  "REFLECTS  A 
DELAYED  ELECTION  TO  CONTINUE 
UNDER  9  1.1502-75T(d)(5)(iii)(B)".  A 
delayed  election  to  continue  in 
existence  automatically  revokes  a 
deemed  election  to  file  as  a  new  group 
which  was  made  under  paragraph 
(d)(5)(vi)  of  this  section. 

(iv)  Effects  of  election  to  continue  in 
existence.  If  an  old  group  or  groups  elect 
to  continue  in  existence  under 
paragraph  (d)(5)(i)  of  this  section,  the 
following  rules  apply: 

(A)  Taxable  years.  Each  member  that 
filed  returns  other  than  on  a  calendar 
year  basis  shall  close  its  taxable  year  on 
December  31, 1986,  and  change  to  a 
calendar  year  begiiming  on  January  1, 
1987.  See  section  843  and  §  1.1502- 
76(a)(1). 

(B)  Carryovers  from  separate  return 
limitation  years.  For  purposes  of 
applying  the  separate  return  limitation 
year  rules  to  carryovers  from  taxable 
years  beginning  before  1987  to  taxable 
years  beginning  after  1986,  the  following 
rules  apply: 

[1]  finy  taxable  year  beginning  before 
1987  of  a  corporation  that  was  not  a 
member  of  an  old  group  (including  a 
section  833  organization]  will  be  treated 
as  a  separate  return  limitation  yean 

{2\  Ally  taxable  year  beginning  before 
1987  of  a  corporation  that  was  a  member 
of  an  old  group  that  without  regard  to 
this  section  and  the  enactment  of 
section  833,  was  a  separate  return 
limitation  year  will  continue  to  be 
treated  as  a  separate  return  limitation 
year; 

(3)  Any  taxable  year  beginning  before 
1987  of  a  member  of  an  old  group  (other 
than  a  separate  return  limitation  year 
described  in  paragraph  (d)(5)(iv](B)(2)  of 
this  section)  will  not  be  treated  as  a 
separate  return  limitation  year  with 
respect  to  any  corporation  that  was  a 
member  of  such  group  for  each  day  of 
that  taxable  yean  and 

[4\  Any  taxable  year  beginning  before 
1987  of  a  member  of  an  old  group  will  be 
treated  as  a  separate  return  limitation 
year  with  respect  to  any  corporation 
that  was  not  a  member  of  such  group  for 


each  day  of  that  taxable  year  [e.g.,  a 
corporation  that  was  not  a  member  of 
an  old  group,  including  a  section  833 
organization,  or  a  corporation  that  was 
a  member  of  another  old  group). 

(C)  Five-year  rules  for  life-nonlife 
groups.  Any  life-nonlife  election  under  . 
section  1504(c)(2)  in  effect  for  an  old 
group  remains  in  effect.  Any  old  group 
which  was  eligible  to  make  a  life-nonlife 
election  will  remain  eligible  to  make  the 
election.  For  purposes  of  section  1503(c), 
a  nonlife  member  is  treated  as  ineligible 
under  S  1.1502-47(d)(13)  with  respect  to 
a  Ufe  member,  unless  both  were 
members  of  the  same  affiliated  group 
(determined  without  regard  to  the 
exclusions  in  section  1504(b)  (1)  and  (2)) 
for  five  taxable  years  immediately 
preceding  the  taxable  year  in  which  the 
loss  arose.  See  paragraph  (d)(5)(ix)  of 
this  section  for  a  taddng  rule. 

(v)  Election  to  file  as  a  new  group.  If, 
solely  by  reason  of  the  enactment  of 
section  833,  a  section  833  organization 
became  the  new  common  parent  of  an 
old  group  on  January  1, 1987,  the 
application  of  the  five-year  prohibition 
of  reconsolidation  in  section 
1504(a)(3)(A)  to  the  old  group  is  waived 
and  the  old  group  together  with  the  new 
section  833  organization  common  parent 
may  elect  to  file  as  a  new  group 
provided  that  all  includible  corporations 
elect  to  file  a  consolidated  (or  amended 
consolidated)  return  as  a  new  group  for 
the  first  taxable  year  beginning  after 
December  31, 1986.  To  revoke  this 
election,  see  paragraph  (d)(5)(x)  of  this 
section. 

(vi)  Manner  of  electing  to  file  as  a 
new  group— (A)  Deemed  election.  The 
old  group  or  groups  and  the  section  833 
organization  are  deemed  to  have  elected 
under  paragraph  (d](5](v)  of  this  section 
to  file  as  a  new  group  by  filing,  for  the  . 
first  taxable  year  beginning  after 
December  31, 1986.  a  Form  1122  and  a 
consolidated  (or  amended  consolidated) 
tax  return. 

(B)  Delayed  election.  If  a  deemed 
election  to  file  as  a  new  group  was  not 
made  pursuant  to  paragraph 
(d){5)(vi)(A)  of  this  section,  the  old 
group  or  groups  and  the  section  833 
organization  may  make  a  delayed 
election  under  paragraph  (d)(5)(v)  of  this 
section  to  file  as  a  new  group  by 

[1]  Filing  an  appropriate  consolidated 
(or  amended  consolidated)  return  or 
returns  for  each  taxable  year  beginning 
after  December  31, 1986 
(notwithstanding  §  1.1502-75(a)(l))  on  or 
before  January  3, 1991,  and 

(2)  On  the  top  of  any  such  return 
prominentiy  affixing  a  statement 
containing  the  following  declaration: 
"THIS  RETURN"  (or,  if  applicable. 


"AMENDED  RETURN")  "REFLECTS  A 
DELAYED  ELECTION  TO  FILE  AS  A 
NEW  GROUP  UNDER  S  1.1502-75T 
(d)(5)(vi)(B)".  A  delayed  election  to  file 
as  a  new  group  automatically  revokes 
any  deemed  election  to  continue  in 
existence  whidi  was  made  under 
paragraph  (d)[5)(iii)  of  this  section. 

(vii)  Effects  of  election  to  file  as  a  new 
group.  If  an  old  group  or  groups  elect  to 
file  as  a  new  group  under  paragraph 
(d)(5)(v)  of  Uiis  section,  the  following 
rules  apply: 

(A)  Termination.  Each  old  group  is 
treated  as  if  it  terminated  on  January  1, 
1987.  and  the  termination  is  not  treated 
as  resulting  fi^im  the  acquisition  by  a 
noimiember  of  all  of  the  stock  of  the 
common  parent. 

(B)  Taxable  years.  Each  member  that 
filed  returns  oUier  dian  on  a  calendar 
year  basis  shall  close  its  taxable  year  on 
December  31, 1986.  and  change  to  a 
calendar  year  beginning  on  January  1. 
1987.  See  section  843  and  9  1.1502- 
76(a)(1). 

(C)  Separate  return  limitation  year 
and  life-nonlife  groups.  For  purposes  of 
9  1.1502-l(f).  sections  1503(c)  and 
1504(c),  and  9 1.1502-47,  the  group  is 
treated  as  coming  into  existence  as  a 
new  group  on  January  1, 1987.  Thus,  for 
example,  paragraphs  (d)(5)(iv)  (B)  and 
(C)  of  this  section  do  not  apply. 

(viii)  Earnings  and  profits.  All 
distributions  after  January  1, 1987  by  a 
corporation,  whether  or  not  such 
corporation  was  a  member  of  an  old 
group,  to  an  existing  Blue  Cross  or  Blue 
Shield  organization  (as  defiined  in 
section  833(c)(2))  out  of  earnings  and 
profits  accumulated  before  1987  are 
deemed  made  out  of  earnings  and 
profits  accumulated  in  pre-affiliation 
years.  See  9 1.1502-32(b)(2)(iii)(c)  and 
(c)(2)(iii). 

(ix)  Five-year  tacking  rules  for  certain 
life-nonlife  groups.  For  purposes  of 
applying  9  1.1502-47(d)  (5)  and  (12)  to 
any  taxable  year  ending  after  1986  to  a 
corporation,  whether  or  not  the 
corporation  was  a  member  of  an  old 
group, 

(A)  The  determination  of  whether  the 
corporation  was  in  existence  and  a 
member  or  tentatively  treated  as  a 
member  of  a  group,  for  taxable  years 
ending  before  1987,  is  made  without 
regard  to  the  exclusions  under  section 
1504(b)  (1)  atid  (2)  of  any  section  833 
organization  or  life  insurance  company 
(as  the  case  may  be)  and 

(B)  A  section  833  organization  is  not 
treated  as  having  a  change  in  tax 
character  solely  by  reason  of  the  loss  of 
its  tax-exempt  status  due  to  the 
enactment  of  section  833. 


This  paragraph  (d)(5)(ix)  does  not  apply 
if  an  election  to  file  as  a  new  group 
under  paragraph  (d)(5)(v)  of  this  section 
is  made. 

(x)  Time  to  revoke  elections  made 
before  Septembers,  1990.  An  election  by 
an  old  group  to  continue  in  existence  or 
to  file  as  a  new  group  that  was  made  (or 
deemed  made)  before  September  5, 1990. 
may  be  revoked  by  filing  an  appropriate 
return  (or  returns)  on  or  before  January 
3, 1991.  For  purposes  of  this  paragraph 
(d)(5)(x),  appropriate  returns  include 
separate  returns  filed  by  each  member 
of  the  group  or  consolidated  returns 
filed  in  accordance  with  a  delayed 
election  either  under  paragraph 
(d)(5)(iii)(B)  or  (vi)(B)  of  this  section. 

(xi)  Examples.  The  following 
examples  illustrate  this  paragraph  (d)(5). 
In  these  examples,  each  corporation 
uses  the  calendar  year  as  its  taxable 
year. 

Example  7.  B  is  a  section  833  organiz^tioa 
For  several  years,  B  has  owned  all  of  the 
outstanding  stock  of  X,  Y,  and  Z.  X  has 
owned  all  the  outstanding  stock  of  Xi 
throughout  Xi's  existence  and  Y  has  owned 
all  of  the  outstanding  stock  of  Yi  throughout 
Yi's  existence.  For  1986  X  and  Xi  filed  a 
consolidated  federal  income  tax  return  but  Y 
and  Yi  Rled  separate  returns.  Under 
paragraph  (d)(5)(ii)  of  this  section,  X  and  Xi 
and  Y  and  Yi  each  constitute  an  old  group 
because  they  either  filed  a  consolidated 
return  or  were  eligible  to  file  a  consolidated 
return  for  1986.  The  X  and  Y  groups  may  elect 
under  paragraph  (d](5)(i)  of  this  section  to 
continue  in  existence.  If  they  elect  to 
continue,  under  paragraph  (d){5)(iv)(B)  of  this 
section,  the  separate  return  limitation  year 
rules  apply  as  follows:  any  taxable  year  of  B 
or  Z  banning  before  1987  is  treated  as  a 
separate  return  limitation  year  with  respect 
to  each  other  and  to  all  other  members  of  the 
group;  any  taxable  year  of  X  or  Xi  beginning 
before  1987  is  treated  as  a  separate  return 
limitation  year  with  respect  to  B,  Z,  Y  and  Yi, 
but  not  with  respect  to  each  other  and  any 
taxable  year  of  Y  or  Yi  beginning  before  1987 
is  treated  as  a  separate  return  limitation  year 
with  respect  to  B.  Z,  X  and  Xi,  but  not  with 
respect  to  each  other. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  B  is  owned  by  C, 
another  section  833  organization.  If  the  X  and 
Y  groups  elect  to  continue,  the  results  are  the 
same  as  in  Example  1,  except  that,  under 
paragraph  (d)(5)(iv)(B)(;)  of  this  section,  for 
purposes  of  applying  the  separate  return 
limitation  year  rules,  any  taxable  year  of  C 
beginning  before  1987  is  also  treated  as  a 
separate  return  limitation  year  with  respect 
to  all  other  members  of  the  group. 

Example  3.  The  facts  are  the  same  as  in 
Example  1  except  that  Y  purchased  Yi  on 
January  1, 1985.  If  the  X  and  Y  groups  elect  to 
continue,  the  results  are  the  same  as  in 
Example  1.  except  that  under  paragraph 
(d](S)(iv)(B)(2)  of  this  section,  for  purposes  of 
applying  the  separate  return  limitation  year 


rules,  any  taxable  year  of  Yi  beginning  before 
1965  is  treated  as  a  separate  return  limitation 
year  with  respect  to  Y  as  well  as  with  respect 
to  all  other  members  of  the  group. 

Example  4.  B,  a  section  833  organization, 
has  owned  all  the  stock  of  X  since  November 
1964.  X  has  owned  all  the  stock  of  U  a  life 
insurance  company,  throughout  L's  existence. 
In  1966.  X  and  L  properly  filed  a  Ufe-nonlife 
consolidated  return.  Under  paragraph  (d)(S)(i) 
of  this  section,  the  X  group  elects  to  continue 
in  existence.  Under  paragraph  (d)(5)(iv)(C)  of 
this  section,  the  life-nonlife  election  will 
remain  in  effect.  However,  losses  of  B  which 
arise  before  1990  cannot  be  used  to  offset  the 
income  of  L  See  section  1503(c)(2)  and 
i  1.1502-47(d)(13)  and  paragraph  (d)(5)(iv)(C) 
of  this  section.  Under  paragraph  (d)(5)(iv)(B) 
of  this  section,  the  separate  return  limiution 
year  rules  apply  as  follows:  any  taxable  year 
of  B  beginning  before  1987  is  treated  as  a 
separate  return  limitation  year  with  respect 
to  all  other  members  of  the  group:  and  any 
taxable  year  of  X  or  L  beginning  before  1987 
is  treated  as  a  separate  return  limitation  year 
with  respect  to  B,  but  not  with  respect  to  each 
other. 

Example  5.  The  facts  are  the  same  as 
Example  4  except  that,  on  January  1, 1984,  B 
formed  Li,  a  life  insurance  company.  Under 
paragraph  (d](5)(ix]  of  this  section  and 
section  1504(c),  the  first  year  U  is  aligible  to 
join  in  B's  life-nonlife  election  is  1989. 

Example  ft  The  facts  are  the  same  as  in 
Example  4  except  that  B  and  the  X  group 
elect  under  paragraph  (d)(5)(v]  of  this  section 
to  file  as  a  new  group.  The  X  group  will  be 
considered  to  have  terminated  under 
§  1.1502-75{d)(l)  on  December  31, 1986.  X  and 
L  are  each  separately  subject  to  the  separate 
return  limitation  year  rules  of  S  1.1502-l{f). 
The  first  year  L  and  U  are  eligible  to  join  the 
new  group  in  a  life-nonlife  election  is  1992 
(five  years  after  the  new  group  is  formed). 
See  section  1504(c)(2)  and  paragraphs 
(d)(5)(vii)(C)  and  (ix)  of  this  section. 

The  provisions  contained  in  this 
Treasury  decision  are  needed  to 
immediately  amend  the  consolidated 
return  regulations  in  response  to 
changes  made  by  section  1012  of  the 
Tax  Reform  Act  of  1988.  It  is  therefore 
found  impracticable  and  contrary  to  the 
public  interest  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  section  553(b)  of  tide  5 
of  the  United  States  Code  or  subject  to 
the  effective  date  limitations  of  section 
553(d)  of  tide  5,  United  States  Code. 
Michael  |.  Murphy, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  August  24, 1990. 
Kannalfa  W.  Gideon. 
Assistant  Secretary  to  the  Treasury. 
[FR  Doc  90-20790  Filed  8-^0-80;  11:30  am) 
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DEPARTMEirr  OF  TRANSPORTATIOII 


33  CFR  Part  165 

[CQIK«S-«»-M(OOTP 


Saicty  Zone  nefluHllomi  AttonUc 
,VA 


:  Coast  Gand.  DOT. 
acwow;  Btoeneuty  rate. 


ft  The  Coast  Guard  is 
ettahHshing  a  safety  zone  araufut  tlw 
PoDgo  Feny  Bridge;  on  tbe  Kwtk 
leading  River.  Atbintie  IntFBCoaatal 
WrtRway.  nila  2A,  at  Virgcnia  Beadt. 
Virgiaia.  Tlaa  aoae  is  needed  to  ewaa 
the  saisly  off  marinen  operating  in  die 
area  wUe  tito  aiain  span  girders  iov  a 
new  Pengo  Pory  BMd^  ate  phced  in 
posilKai  over  tae  waterway.  The 
Captain  of  dM  Port  Haaq>ioB  Roads.  VA 
wiU  enforce  a  safety  zone  extending  75 
yards  bom  bodi  sides  cfdK  Ru^  Feny 
Bri(^  Vessels  or  iadhndaals  win  not 
be  pennitted  to  enter  die  saCety  aone, 
except  as  pemitted  by  dM  Csptain  of 
the  I\irt  or  liia  designated 
representative. 

EFFKTIVK  mrne  This  regnlation  is 
effective  at  7  ajn.,  September  15. 1900 
and  temdnates  at  6  p-m..  September  18. 
199tl.  unless  sooner  terminsted  by  the 
Captain  of  the  Fort,  Hampton  Roads, 
Virginia. 

FOn  RIRTMni  MranUTNM  GONTACr: 
LT)G  CE.  Rawson.  Pirofect  0£Bcer. 
USCG  Marine  Saiiety  OfBcs.  Hanvton 
Roads.  Norfolk  Federal  HiiiMift,  200 
Granby  Street.  Norfolk,  Virgiiya  23S1Q. 
Tel:  (804)  441-3294.  (FTS)  827-329i. 
SUPPLEMCNTAIIV  MFOfMATION:  fal 
accordance  with  5  U.S.C  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regolation  and  good  cease  exists 
for  maldng  it  effective  in  lese  dian  30 
days  sfter  Fsdsral  Rigistsr  paMicatiott. 
Publishing  an  NPfOA  and  delaying  its 
effective  date  woald  be  coirtraiy  to  &e 
public  interest  since  inuaediate  actkn  is 
required  to  ensare  the  safety  of  i 
in  the  Pango  Ferry  Bridge  i 


Drafting  lufuiuiation 

The  drafter  of  dds  regulation  is  LIJG 
C.  E.  Rawson.  project  officer  fior  the 
Captain  of  the  Port.  Hampton  Reads. 

Discussion  «rf  Ragnlation 

Although  the  AUanticIntracoast^ 
Waterway  will  be  closed  to  ttaffic 
between  Oe  Pango  Feiry  Bridge,  at  mile 
28,  and  the  GenterviOe  TVvnpike  Bridge, 
at  mile  15.2  from  7  ajn..  Septeinber  15.. 
1990  to  6  pjn.,  September  18, 1990  due  to 


work  on  bodi  bridges;  small  boats  may 
pass  iminyndwd  betareen  andander  die 
Infamies. B  order  to  protfct ***'*i'^'f 
from  the  hazards  involving  the  main 
span  girders  being  lifted  into  place  and  a 
construction  bcuge  being  placed  in  the 
navigatiaB  channd.  a  safety  xone  is 
being  established  around  the  Psngo 
Ferry  Bridge  area,  on  the  Nwth  Landing 
River.  Atluitic  Intraooastal  Waterway. 
mflc  28.  at  Virginia  Beach.  Virginia  froni 
7  ajn.,  September  15. 1980  sntd  8  pjB.. 
Septendier  18. 1990b  Thia  safety  zone 
wiM  extend  over  the  waters  (rf  the 
Adantic  Intracoastal  Waterway  75 
yards  aorth  and  south  of  the  Pungo 
Ferry  Bridge.  The  safety  zone  will  be 
enforced  from  7  a  jn..  September  15, 1900 
until  6  p.m.,  September  18. 1990;  onleas 
sooner  terminated  by  the  Captain  of  the 
Port  Hampton  Roadb.  Virgima.  During 
dayli^t  hona  white  wari(  is  ongoing. 
Coast  Guard  vessels  will  be  on  scene  to 
enforce  the  safety  zone  Commercial  and 
recreational  boats  will  not  be  permitted 
to  enter  the  safety  zone;  except  during 
periods  when  no  construction  reteted 
hazards  are  deened  to  exist 

lids  regulatioi  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the  aodwrity 
citation  for  all  of  part  195. 

List  of  Subjects  te  33  CFR  Pan  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Find  Reguhtkn 

in  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  titte  33.  Code  of 
Fedieral  R^nlationa,  is  amended  aa 
foDows: 

PART  1<5-{AMCNDED) 

1.  The  authority  citation  for  part  165 
reads  as  follows: 

AalhHflr  39  U.&C  1225  aiMll2»:  49  CFR 
1.4euMl  33  CFR  1.OI-30;  188^5,  M&2S.  and 
lSei23. 

2.  In  pcfft  165.  a  new  f  165.T066O  te 
added,  to  read  as  follows: 

{16S.T06it 


(a)  Locatkm.  The  fiAowing  area  is  a 
safety  zone: 

The  waters  of  die  North  Lamfing  River 
within  75  yards  north  and  soudi  of  the 
Pungo  Ferry  Bridge  on  Pnngo  River 
Road.  located  at  mite  28  of  the  Atlantte 
Intracoastal  Waterway,  Viiginia  Beai^ 
Virginia. 

(b)De/iBiliana.  The  designated 
representative  of  the  Captate  of  the  Pbrt 
is  any  Coast  Gaard  conndssioned. 
warrant  or  petty  officer  wItt  kw  been 
audiorized  by  die  Captahi  or  the  Port 
Hampton  Roads,  Virginia  to  act  on  his 


beheK.  The  following  officers  haw  or 
will  be  designated  by  the  Captain  of  dte 
Port  The  senior  Coast  Goard  boarding 
officer  on  eech  vessel  enfordag  the 
safety  zone,  and  tte  Duty  Officer  at  the 
Marine  Sefety  OCRce.  Nvfcrik,  VA. 

(1)  The  Captain  of  die  Port  Hampton 
Roads  and  the  Doty  Officer  at  the 
Marine  Safety  Office.  Norfc^c.  Viiginte 
can  be  contacted  at  triepfaone  nun^ier 
(804)  441-3307. 

(2)  Hie  seniOT  boarding  officer  m 
eacli  vessel  enforcing  the  safety  zone 
can  be  contacted  on  VHF-FM  channd 
13  and  16. 

(c)  Regulation.  (1)  hi  accordance  with 
the  general  regulations  in  8  m.33  of  thte 
part  entry  Into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Hampton  Roads.  Virginia. 

(2)  The  operator  of  any  vessel  in  die 
immediate  vicinity  of  this  safety  zone 
shall: 

(i)  Sio^  the  vessel  immedtetely  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  aSStna 
on  board  a  vessel  dispteying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  dvected  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  dispteying  a  Coast 
Guard  Ensign. 

(d)  Effective  date.  Thte  i^utetion  te 
effective  from  7  ajn..  aa  September  IS, 
1990  and  terminates  at  6  pm.. 
September  18, 1990.  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Hampton  Roads,  Virginia. 

Dated:  Ai^Mt  27,  laaa 


G.J.B.' 

Captain,  US.  Coast  Guard,  Captain  of  the 
Port,  Hampton  Moadk. 

[FR  Doc  S0-am4  Ftted  9-4-60^  8»i9  anl 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  68881 - 


Ltetof 
Sate  Of  Flood 

AQENCv:  Federal  Emergency 
Management  Agency,  FEMA. 

ACnOKRnalfute. 


summary:  This  rote  lists  commiudties 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  refjaired  to  sdopf 
floodplain  management  measures 
compliant  widi  tte  NPIP  revised 
regulations  that  became  effective  on 
October  1, 1986.  If  the  communities  did 


not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
Emcnvs  DATio:  As  shown  in  fifdi 
column. 

AOOR8SS8S:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
die  NFIP  at: 
P.O.  Box  457.  Lanham.  Maryland  20706, 

Phone:  (800)  638-7418. 
FOR  FURTHtR  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administirator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street.  Southwest  room  416, 
Washington,  DC  20472. 
8UPPLEMCNTARV  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 


return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  liisurance  Rate  Map. 
In  the  communities  listed  where  s  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  ateo  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  5S3(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  tMs  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 

S84.8    Ust of sNgiMe coflNmmRiss 


Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  irapsct  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  these  participating 
communities. 

list  of  Subjects  te  44  CFR  Psrt  84 

Flood  insurance  and  floodplains. 

PART  64-4  AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  reads  as  follows: 

Audwrity:  42  U.S.C.  4001  et  $eq.. 
Reorganization  Plan  No.  3  of  1878.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table.  In  each  entry,  the  suspension 
for  each  Usted  community  has  been 
withdrawn.  The  entry  reads  as  follows: 


Stala 


Regular  Program  Communities: 


West  Virginia.. 
Do 


Community  name 


BrownMd,  Toiwt  o(„ 


Spencer.  City  of 

Star  City,  Town  of . 


County 


Communrty 
Na 


230067 


S40185 
540273 


ElteclKwdate 


July  3. 1900.. 


Auguel  15, 1990. 

do — 


Suvenakm 


Do. 
Do 


Issued:  August  29, 1990. 
CM.  "Bud"  Scfaauerte. 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  90-20619  Filed  9-4-90: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  89-576;  RM-7058] 

Radio  Broadcasttng  Services;  Helena, 
MT 

agency:  Federal  Communications 

Commission. 

action;  Final  rule. 

SUMMARY:  This  document  allots  Channel 
*276C  to  Helena,  Montana,  reserving  the 
channel  for  noncommercial  educational 
use,  in  response  to  a  petition  filed  by  Hi- 


Line  Radio  Fellowship,  Inc.  Canadian 
concurrence  has  been  received  for 
Channel  *276C  at  coordinates  46-35-42 
and  112-01-36.  See.  55  FR  325,  January  4. 
199a 

EFFECnvi  date:  October  15, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Mecia 
Bureau,  (202)  634-6530. 

SUPFIEMENTARY  H^ORMAHOK  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  60-576, 
adopted  August  15. 1990,  and  released 
August  30, 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Doclcets 
Branch  (room  230),  1919  M  Stieet  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  confractors, 
International  Transportation  Service. 


(202)  857-380a  2100  M  Street  NW,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  te  47  CFR  Psrt  73 

Radio  broadcasting. 
PART  73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AudMrity:  47  U.S.C  154,  303. 

S  73.202   {Amended] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  imder  Montana  is  amended 
by  adding  Channel  *276C  at  Helena. 

Federal  Communications  Commission. 

Kathleen  B.  Levitz, 

Deputy  Chief,  Poiicy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc  90-20774  Filed  »-*-«);  8:45  am] 
BHJJNQ  coos  •ris.ot.a 
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DEPAmmrroF 


so  cm  Part  Ml 

[DociMi  Na.  loesii-rtif} 


AOCNCV:  Natkmal  Marine  Raberies 
Service  (NMFS).  NOAA,  Commerce. 
ACTION.  Notice  of  inseesoB  adfiulaiento 
and  do 


lUMMawv:  NOAA  annoonces  a  modified 
landing  limit  for  tke  coanBerdal  uIbob 
fisheiy  opening  August  25.1990.  in  the 
exdaeive acoBonicioae  (EEZ) from  the 
U.S.-Canada  border  to  Cifie  Fakoa, 
Oregon,  and  the  cloture  of  that  fishery 
at  midnight.  August  28. 1990.  The 
Director,  Northwest  Region.  NMFS 
(Regional  Director),  has  determined  that 
when  the  fishery  reopens  on  August  25, 
19901  the  landbig  limit  should  be  200 
cohosalaum.  with  no  Bmit  on  danook 
salmon.  This  OHMfified  lancfiag  limit  is 
intended  to  maximize  the  harvest  of 
Chinook  salmon  in  this  subarea  without 
exceeding  the  ocean  share  of  salmon 
allocated  to  the  commercial  fishery.  The 
Regional  Director  abo  has  determined 
that  the  commerdal  fishery  quota  of 
82.000  coho  salmon  for  this  subarea  will 
be  readied,  and  the  fish^y  siMmld  be 
dosed  at  midnight  August  28, 1990.  The 
closure  is  necessary  to  conform  to  the 
preseason  announcement  of  1990 
management  measures  and  is  intended 
to  ensure  conservation  of  coho  salmon. 

NOAA  also  announces  a  change  in 
the  fishing  dajrs  per  calendar  week  lot 
the  recreational  salmon  fishery  in  the 
EEZ  from  the  Queets  River  to  Leadbetter 
Point  Washington.  In  acctwdance  with 
the  preseason  notice  of  1900 
management  measures*  this  fishery  has 
been  open  five  days  per  week.  Sunday 
throo^  Thursday  oniy.  The  Regkna) 
Director  has  determined  that  duie  to  kw 
catch  rates,  this  fishery  should  be  open 
seven  days  per  week  ^'•gfa'wtBg  oa 
August  31, 1990.  to  provide  recreational 
fishermen  additional  harvest 
opportonity.  Tkis  actioo  is  intended  to 
maodmiza  the  harvest  of  «^Kfa»f>f>lt  aiyi 
coho  salmon  in  this  subarea  withoat 
jeopardizing  season  duration  or 
exceeding'Ae  ocean  share  of  salmon 
allocated  to  the  recreational  fishery. 
DATES:  Effective:  Modification  of  the 
landing  limit  for  the  commercial  salmon 
fishery  frx>m  the  U.S.-Canada  border  to 
Cape  Paloon,  Oregon,  ia  efiiective  at  0001 
hours  local  time,  August  25^  1990. 
Closure  of  the  EEZ  frt>m  the  U.S.- 
Canada border  to  Cape  Falcon.  Oregon. 


to  commerdal  sahnon  nsldBg  is  cfrectne 
at  2M0howt  local  time,  Aaigast  28^^19901 
Modificatimi  of  tte  fishing  week  for  die 
recreational  salmon  fishery  from  Ae 
Qaeets  River  to  Lee<fliettef  Point 
WashinglOB,  is  efiiective  at  OOn  hoars 
local  time,  August  31.  Actoal  notice  to 
affected  fishermen  was  given  prior  to 
thoee  times  throag^  a  special  tdejrfione 
hotfine  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  as  provided  by  SO 
CFR  081.20, 681.21,  and  681.23  (aa 
amended  May  1, 198^ 

Comments:  Public  coamients  are 
invited  until  September  13, 19001 
AOORCSSES:  Comments  may  be  mailed 
to  RoDand  A.  SchmitteB,  Director. 
Novtiiwest  Region,  National  Marine 
Fisheries  Service,  7000  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  WA  98115- 
OOTOi  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  fom 
and  is  availaMe  for  puUic  review  darfaig 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATIOM  CONTACTt 
William  L  Robinson  at  206-528-6140. 
SUPPtEMENTARV  UIFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  poMished  at  SO  CFR  part 
661.  In  its  preseason  notice  of  1990 
management  measures  (55  FR 18899, 
May  7, 1990),  NOAA  announced  that  the 
1990  commerdal  fishery  for  all  salmon 
species  in  the  subarea  from  the  U.S.- 
Canada border  to  Cape  Falcon,  Oregon, 
will  open  August  18-21  and  August  25- 
28  subject  to  a  subarea  quota  iar  coho 
salmoD,  a  subarea  harvest  gnidetine  for 
chuMM^  salmon,  and  an  overall  quota 
for  chinook  salmon  north  of  Cape 
Falcon.  Furthermore,  each  partidpating 
vessel  may  land  no  more  than  20 
chinook  and  200  coho  during  the  first 
open  period.  The  landing  limit  may  be 
adjusted  for  additional  open  periods 
after  the  first  one  to  aid  in  achieving  die 
coho  quota  and  the  chinook  guidehne. 

Based  on  the  best  available 
infonnation  IbDowing  die  first  open 
period,  the  conoiercial  fishoy  catch  in 
the  subarea  in  the  second  open  period  ia 
expected  to  reach  the  82.000  coho 
salmon  quota,  but  not  to  reach  die  8,400 
chinook  salmon  goiddine.  Therefore,  die 
Regional  Director  has  determined  that 
wh«i  diis  fishery  reopens  as  regularly 
scheduled  on  August  25,  the  ianifing 
limit  for  dns  second  open  period  riwold 
be  adjaated  to  aid  in  more  dosdy 
achievmg  the  chmook  guideline  by 
removing  the  20  chinook  salmon 
restriction,  while  r^aining  die  200  coho 
salmon  restrictkm.  Therefotc.  each 
partidpatmg  vessel  in  ttos  coagmercial 
salmon  fishory  may  land  no  more  than 
200  coho  salmon,  effective  0001  hours 
local  time,  August  25. 1990. 


Regidafione  guweiuing  die  ocean 
safanen  Hsberies  specify  at  |  e81.21(a)(]) 
that  "When  a  qoota  for  the  commerdal 
or  the  recreatianal  fishery,  or  bodt,  for 
any  salmon  spades  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Diredor  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  {  661.23.  dose 
the  commerdal  or  rccreatimial  fishery, 
or  both,  for  aU  salmon  spades  ia  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  ia  protected  to  be  readied." 

Based  on  the  best  available 
informatimi.  the  commerdal  fishery 
catch  in  the  subarea  from  the  \i&.- 
Canada  border  to  Cape  Falcon  is 
projected  to  reach  the  82.000  coho 
salmon  quota  by  midnight  August  28. 
1900.  Therefore,  the  fishery  in  this 
subarea  is  closed  to  further  ccmimerdal 
fishing  effective  2400  hours  local  time. 
August  26, 1990. 

In  its  preseason  notice  of  1990 
management  measures  (55  FR  18903. 
May  7, 1990),  NOAA  announced  that  the 
1990  recreafional  fishery  for  all  salmon 
spedes  in  die  subarea  from  the  Queets 
River  to  Leadbetter  Point  Washington, 
will  open  June  24  through  September  20. 
Sunday  through  Thursday  only,  under  a 
subarea  quota  for  coho  salmon  and  an 
overall  quota  for  chinook  sahnon  north 
of  Cape  Falcon. 

Based  on  the  best  availaUe 
information,  the  recreational  fishery  in 
this  subarea  ia  not  expected  to  fully 
harvest  its  chinook  and  coho  salmon 
allocation  before  the  scheduled  season 
ending  date  of  September  20.  The 
Regional  Director  had  determined  that 
by  opening  the  fishery  seven  days  per 
week,  the  recreational  catch  in  this 
subarea  will  more  closely  achieve  the 
chinook  and  coho  salmon  quotas  while 
maintaining  season  duration  through 
September  20.  Inseason  modification  in 
the  recreational  fishing  dajrs  per 
calendar  week  is  authorized  by 
regulations  at  S  661.21(bKlKm)- 
Therefore,  the  recreational  sahnon 
fishery  fit)m  the  Queets  River  to 
Leadbetter  Point  Washington,  is  open 
seven  days  per  week  effective  0001 
hours  local  time,  August  31. 1990. 

fai  accordance  widi  die  revised 
inseason  notice  procedures  of  50  CFR 
661.20, 661.21.  and  661JS3.  actaal  notice 
to  fishermen  of  these  actions  was  given 
prior  to  the  times  listed  above  by 
telephone  hotline  number  (206)  528-6667 
and  by  US.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  18 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consolted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 


Department  of  Fisheries,  and  die  Oregon 
Department  of  Fish  and  WStfife 
regarding  these  actions  affecting  the 
cmnmercial  fishery  from  the  U.S.- 
Canada  border  to  Cape  Faken,  Oregon, 
and  the  recreational  fishery  bom  the 
Qneet  River  to  ueadbetter  Potnt, 
Washtqgtoa.  Hie  atates  <rf  Washington 
and  Oregon  wfil  manage  die  commercial 
and  recreatjoiml  fisheries  fa  State 
waters  adjaceat  to  ibsn  areas  trf  die 
EEZ  in  accordance  wifli  this  Tederad 
adlon.  lliis  notice  does  not  apply  to 
treaty  In^an  fisheries  or  to  other 
fisheries  wblch  may  be  operadng  ia 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  bas 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affordii^  a  priar  opportunity  for  public 
comment  Iberefoie.  publk  comments 
on  this  notice  wfll  be  accepted  for  15 
days  afier  filiqg  with  the  Office  of  the 
Federal  Re^atec  through  September  U, 
1990.  I 

Other  Mattew 

This  action  is  andrarieed  by  50  CFR 
661.23  and  a  Jn  campkanoe  with 
Executive  Onder  12291. 

List  of  SiA^eds  in  58  (TR  Part881 

Fisheries,  Fishing.  Indians. 

AuthoiHF  M  U.S.C  MOl  mtsaq. 

Dated:  AofMl  21,  IMa 
DaviJS.CMlk, 

Acting  Dmder.  O^oe  efFMmriea 
Conaenatiom  tmdhkmt^DmaA,  National 
Marine  Fisheiiat  Saviee. 

[FR  Ooc  «-3as«S  FOed  a-Za-SD;  4:21  fiM 
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TNs  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12CFRPart225 

[Regulation  Y;  Docket  Na  R-0706] 

Bank  Holding  CompaniM  and  Change 
in  Banli  Control;  Nonbanking  Activttias 
and  AcquWtiona  by  Bank  HoMing 
Companies 

AQENCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTWN:  Notice  of  proposed  rulemaking. 

SUMMAMV:  Tile  Board  is  seeking  public 
comment  on  a  proposal  to  amend  the 
provisions  in  Regulation  Y  implementing 
the  Bank  Holding  Company  Act  (the 
"BHC  Act")  to  add  to  the  regulatory  list 
of  nonbanking  activities  generally 
permissible  for  bank  holding  companies 
certain  financial  advisory  activities  and 
the  provision  of  full  service  securities 
brokerage  services.  The  Board  has 
previously  determined  by  order  that 
subject  to  certain  restrictions,  these 
activities  are  so  closely  related  to 
banking  as  to  be  a  proper  incident 
thereto  for  purposes  of  section  4(c](6]  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c](8]].  The  proposal  would 
modify  some  of  ihe  restrictions  on  these 
activities  previously  imposed  by  order. 

dates:  Comments  must  be  received  by 
October  22, 1990. 


I  Comments,  which  should 
refer  to  Docket  No.  R-0706.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551.  to  the  attention  of  Mr. 
William  W.  Wiles.  Secretary;  or 
delivered'to  room  B-2223,  Eccles 
Building,  between  8:45  a.m.  and  5:15  p.m. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  a.m.  and  5  p.m..  except 
as  provided  in  9  281.8  of  the  Board's 
Rules  Regarding  Availabilify  of 
Information.  12  CFR  261.8. 
FOR  FURTMEB  INFOflMATKMI  CONTACT: 
Scott  G.  Alvarez,  Assistant  General 
Counsel  (202/452-3583).  Andrew  T. 
Karp.  Attorney  (202/452-3554),  or 


Brendan  T.  Gormley,  Attorney  (202/452- 
3721).  Legal  Division;  or  Sidney  M. 
Sussan,  Assistant  Director  (202/452- 
2838),  Division  of  Banking  Supervision 
and  Regulation.  Board  of  Governors.  For 
the  hearing  imparted  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bank  Holding  Company  Act  of 
1956.  as  amended,  generally  prohibits  a 
bank  holding  company  from  engaging  in 
nonbanking  activities  or  acquiring 
voting  securities  of  any  company  that  is 
not  a  bank.  Section  4(c)(8)  of  the  BHC 
Act  provides  an  exception  to  this 
prohibition  where  the  Board  determines 
after  notice  and  opportunity  for  hearing 
that  the  activities  being  conducted  are 
"so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  12  U.S.C. 
1843(c)(8).  The  Board  is  authorized  to 
make  this  determination  by  order  in  a 
individual  case  or  by  regulation. 

The  Board  has  included  in  its 
Regulation  Y  a  list  of  nonbaking 
activities  that  the  Board  has  determined 
to  be  closely  related  to  banking  under 
section  4(c)(8)  of  the  BHC  Act  and. 
therefore,  generally  permissible  for  bank 
holding  companies.  Applications  by 
bank  holding  companies  to  engage  in 
activities  included  on  the  Regulation  Y 
list  of  permissible  nonbanking  activities 
may  be  processed  by  the  Reserve  Banks 
under  expedited  procedures  pursuant  to 
delegated  authority. 

Proposed  Nonbanking  Activities 

The  Board  is  seeking  public  comment 
regarding  whether  the  Regulation  Y  Ust 
of  nonbanking  activities  permissible  for 
bank  holding  companies  (12  CFR  225.25) 
should  be  amended  to  add  so-called  full 
service  securities  brokerage  activities, 
and  financial  advisory  activities 
previously  approved  by  order. 

Full  Service  Securities  Brokerage 

The  Board's  regulations  permit  bank 
holding  companies  to  provide  securities 
brokerage  and  investment  advisory 
activities  separately.  See  12  CFR 
225.25(b)  (4)  (investment  advice), 
225.25(b)  (15)  (securities  brokerage).  In 
addition,  the  Board  has  previously 
determined  by  order  that  bank  holding 
companies  may  provide  these  services 


on  a  combined  basis  to  institutional  and 
retail  customers  pursuant  to  section 
4(c)(8)  of  the  BHC  Act  See  e.g..  National 
Westminster  Bank  PLC.  72  Federal 
Reserve  Bulletin  584  (1988),  affirmed 
Securities  industry  Ass  'n  v/.  Board  of 
Governors.  821  F.2d  810  (D.C.  Cir.  1987), 
cert,  denied.  108  S.Ct.  697  (1988):  Bank  of 
New  England  Corporation,  74  Federal 
Reserve  Bulletin  700  (1988)  (combined 
services  offered  to  institutional  and 
retail  customers). 

In  its  orders  permitting  bank  holding 
companies  to  engage  in  full  service 
brokerage  activities,  the  Board 
established  a  fi-amework  that  includes 
certain  limitations  and  disclosure 
requirements  that  were  designed  to 
address  potential  adverse  effects, 
including  conflicts  of  interests,  that  may 
result  from  combining  investment 
advisory  and  securities  brokerage 
activities.  See  e.g..  Bank  of  New 
England  Corporation.  74  Federal 
Reserve  Bulletin  700  (1988).  Many  of  the 
restrictions  imposed  by  the  framework 
established  in  these  previous  Board 
orders  are  similar  to  the  existing 
requirements  of  federal  and  state 
securities  laws.  In  this  regard,  the 
brokerage  subsidiaries  of  bank  holding  ■ 
companies  are  required  by  federal 
securities  laws  to  be  registered  with  the 
Securities  and  Exchange  Commission 
(the  "SEC")  and  the  NaUonal 
Association  of  Securities  Dealers,  Inc. 
and  are  subject  to  various  federal  and 
state  securities  laws  in  conducting  these 
brokerage  activities.  Brokers  are  also 
subject  to  the  general  anti-fi'aud 
provisions  of  the  securities  laws  and  to 
a  duty,  expressed  in  nemerous  SEC  and 
judicial  decisions,  to  deal  fairly  with 
customers.  See  e.g.,  17  CFR  240.15cl-2 
(SEC  anti-fraud  rule  specifically 
applicable  to  broker-dealers). 

The  Board  also  requires  that  a  holding 
company  that  engages,  directly  or 
indirectly,  in  combined  securities 
brokerage  and  advisory  services  make 
certain  disclosures  to  its  customers. 
Since  the  Board's  initial  decision  in  this 
area,  the  Office  of  the  Comptroller  of  the 
Currency  has  authorized  operations 
subsidiaries  of  national  banks  to  offer 
full  service  brokerage  activities  within 
the  framework  established  by  the 
relevant  securities  laws,  and  with 
similar  disclosure  requirements.  See, 
e.g.,  O.C.C.  Interpretive  Letter  403 
reprinted  in  [1988-89  Transfer  Binder] 


Fed.  Banking  L.  rep.  (OCH)  1«,'8Z7 
(December  9, 1987). 

The  Board  propose*  to  add  Ihe 
conduct  of  fuH  service  securities 
brokerage  activities  lo  ilsxegulakny  trsl 
of  permissible  nonbanking  activffies 
with  «  requiremest  that  Ihe  farokerage 
company  disclose  te  all  ef  its  customers 
thai  the  brokerage  coops  ny  is  solely 
responsible  lor  its  contraota^ 
obligations  and  cosamitauats;  thtft  it  is 
not  a  bank  or  insured  instittUion.  and  is 
separate  from  any  affiliated  bank  «r 
insured  institution;  and  that  the 
securities  sold,  offered,  or  Kecamineiided 
by  the  broko^ge  company  are  not 
deposits,  are  not  insarad  by  the  FDiC, 
and  are  neifter  esdorsed  nor  guaranteed 
by,  nor  constitute  an  obligation  of,  any 
bank.  The  proposal  requires  that  diese 
disclosures  be  made  prominently  and  In 
writing  before  the  brokerage  company 
provides  ai\y  brokerage  or  advisory 
services  to  its  customers  and  again  in  its 
statements  of  accounts  to  castomers. 
The  brokerage  company  wouM,  or 
course,  continue  to  be  subject  to 
applicable  federal  and  state  secortties 
laws. 

The  Board  also  propones  to  vrtain  the 
limitation  thait  combination  of 
discretionary  investment  management 
services  with  brokerage  services  be 
available  only  for  institutional 
customers,  f^.  Morgan  &  Co., 
Incorporated,  73  Federal  Reserve 
Bulletin  810  (1987).  The  Board  requests 
comments  on  whether  it  is  appropriate 
to  permit  bank  holding  companies  to 
provide  these  discretionsiy  investment 
services  to  tetail  castomers  as  well  as 
institutional  customers.  In  this  regard, 
the  Board  notes  that  national  banks  may 
not  ofier  Iheae  services  anless  the 
national  bank  has  been  aodxicized  to 
offer  trast  services  direcdy  or  liavut^ 
an  iqieFriiaBS  ai^isidiary,  pursuant  to  12 
U.S.C  92a.  Ste,  t£CFR  part  a  Trust 
Banking  Ciiadar  f9a  23  fOcAober  4, 
1983),  reptimkad  in.  Fed.  Banldng  L.  Rep. 
(CCH)  \  iO  J7S,  and  O.C.C 
■  Interpretative  Letter  No.  35S,  reprinted 
in,  [1985-1987  Transfer  Binder]  Fed. 
Banking  L  Rep.  (CCH)  |  «S,52a.  llie 
Board  has  previously  defined^an 
"institittiaDal  castoner."  Seefthe  Cba»e 
Manbattam  Corporation,  74  flederal 
Reserve  Bidletin  704  f  1988).  The  Board 
proposes  to  aaaead  SegulalioB  Y  to 
reflect  tkis  definition. 

In  its  actions  approving  Ae 
combiaatioa  «f  investawnt  advtet  with 
brokerage  sanioes,  Ikm  Baard  Itas 
limited  Aredor,  eilficec,  and  enqdcgree 
interlocks  bcltween  a  baidc  and  a 


secinSties  brcAcerage  aflOSiate.*  Hie 
Board  is  not  proposiug  to  wlafai 
resMctrons  on  IntenocTS  uutweeii  a 
bank  and  an  affffiated  fttB-servicB 
brokerage  company. 

Hie  Board  requests  public  cwameirt 
on  vmether  other  restrictions  are 
necessary  to  address  potential  adverse 
effects,  including  conflicts  of  interests 
and  unsafe  and  unsound  VanUng 
practices,  ihsX  may  be  associated  with 
full  service  brokerage  services. 

The  proposed  regidatioa  ivoukl  not 
expand  ihe  securities  brokerage  and 
investment  advisory  authcHity  of  baidc 
holding  caaq»ame8  beyood  tbat  which  is 
currently  aalfaarieed  by  otdar.  The 
Board  notes  that  the  proposed  regulation 
would  not  affect  the  framework 
governing  bank  holding  company 
subsidiaries  that  underwrite  or  deal  in 
bank-ineligible  securities.  In  addition, 
this  proposal  is  not  intended  to  modify 
the  Boaid's  interpretive  nAe  regarding 
the  invvstmeid  advisory  activities  of 
bank  bc^ag  companies.  See  12  CFR 
225.125;  55  FR  25349  (fane  2S,  1990) 
(proposed  revisioa  to  iirterpretive  rule}. 

Financial  Advisory  Servioea 

The  Boatd  has  previously  determined 
by  order  that  the  provision  of  financial 
advisory  services  is  closely  related  to 
banking  for  purposes  of  section  4(c)(8)  of 
the  BHC  Act  SpecificaUy.  the  Board  has 
by  order  permitted  bank  holding 
companies  to  provide  advice  to  financial 
and  nonfinancial  institutsoas  and  high 
net  worth  individuals  with  respect  to 
mergers,  acquisitions,  divestitures, 
financing  transactions,  structuring  and 
arranging  loan  syndications,  interest 
rate  swaps,  interest  rate  caps,  and 
similar  transactions,  including  rendering 
fairness  opinions  and  providing 
valuation  services;  and  conducting 
feasibiBty  stocfies  for  coiporations.  See, 
e.g.,  SunTrust  Banks,  Inc.,  74  Federal 
Reserve  Bulletin  256  (1988):  Banc  One 
Corporation,  76  Federal  Reserve  Bulletin 

(Order  dated  July  16, 1990) 

(approving  provision  of  financial 
advisory  services  to  high  net  wortii 
individuals),  fai  making  this 
determination,  the  Board  relied  tm 
several  Itoritations  designed  to  mitigate 
the  effects  of  possible  conflicts  of 
interests  that  coidd  arise  from  the 
activity,  and  to  ensure  diat  bank  holding 
companies  and  dieir  nohbaiddng  - 
subsidiaries  wotdd  not  exert  significaitf 
control  over  die  t>peratioas  of  die  dieDt 
institution  Huuu})li  die  provision  xn 
financial  advisory  services. 


Bulletin  34  (ISSQ). 


The  Board  also  proposes  lo  pemril 
bank  holding  ooaipsaiBS  to  csiitart 
feaalMttty  atodias  far  ■urftoamisl  and 
financial  lasHtutions  and  iti^  net  worth 
indlf4daBlB.  Hie  Bosm  fias  pemiKted 
bank  holing  companies  to  pi  u vide 
feasibility  stodies  otfly  for  unpoiatlons. 

Hn  Board  propines  to  add  the 
proviaton  of  financial  advisory  servfccs 
to  its  Mgulalory  list  «t  activities, 
peiadssible  for  bank  Mdiag  oompaaies. 
The  proposal  wotdd  not  permit  \ttak 
holcfing  oompaiyes  that  provide 
financial  advisory  activMes  to  peifwm 
routine  tasks  or  operations  for  a 
customer  on  a  daSy  or  continuous  S»asis. 
In  addition,  die  proposal  would  net 
permit  a  financial  advisor  to  make 
available  to  say  of  its  afiSfiates 
confidential  infonnatioa  re^iarding  a 
party  received  in  the  coarse  of  providing 
any  of  die  finaaoial  advisory  servioeB. 
except  as  authorized  by  Ibe  party.  The 
Board  seeks  public  comment  on  these 
requirements  as  well  as  on  whether 
other  reqmrenients  may  be  appropriate 
to  address  possible  confHctB  of  interests, 
unsafe  and  unsound  banking  practices, 
or  other  potential  adverse  effects. 

Saodon-hy-Saction  Ansiyais 

SecUon  225.2S(bUiMiHv):  The 
proposed  amendment  retains  in  full  the 
existing  investment  and  financial 
advisory  provisions  of  S  225.25(b)(4)(i)- 
(vj. 

SectioM  225.25(h}l4)(vi):  The  proposed 
amendment  adds  paragraph  (vi)  to 
S  Z25.25(b)(4).  This  paragrai^  audiorizes 
bank  holding  companies  lo  engage  in 
additional  varieties  of  financial  advisoiy 
activities  subject  to  the  limitations  set 
fOTth  in  that  subsection. 

Section  22S.25(bUl5):  The  pn^wsed 
amendment  retains  in  fuO  the  existing 
securities  brokerage  provisions  and 
modifies  the  subsection  to  authorize 
nonbank  subsidiaries  of  bank  holding 
companies  to  engage,  sabfetit  to  certain 
disclosure  requirements,  in  securities 
brokerage  m  comAsnatton  widi 
investawnt  advisory  services 
perraissfide  ander  %  22&35(bH4]  of 
RegulatioB  Y. 

Regulatory  Flaxftility  Act  Analysis 

Pursuant  to  section  6(K(b)  of  the 
Regulatory  Flexibility  Act  (Wb.  L  Na 
95-354,  5  U.S.C.  «01  et  eeq.],  the  Board  ef 
Governors  of  the  Federal  Reserve 
System  certlRes  diat  this  aotica  «f 
proposed  relemaldng.  If  adopted  as  a 
final  rule,  wfll  not  have  a  signfficant 
economic  impact  on  a  snbstaiitial 
number  t>fsmaH  entities  that  woidd  be 
subject  to  the  regulation. 
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list  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure,  Appraisals,  Banks,  Banking, 
Capital  adequacy,  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities,  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  sections  4(c)(8)  and  5(b)  of  the 
Banking  Holding  Company  Act  of  1956, 
as  amended  (12  U.S.C.  1843(c)(8), 
1844(b)).  the  Board  proposes  to  amend 
12  CFR  part  225  as  follows: 

PART  22S-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

AudKMity:  12  U^C  1817(j)(13),  1818, 18311. 
1843(c)(8).  1844(b).  3106,  3108,  3907,  3909. 
3310.  and  3331-3351. 

{225.25    [AmmdMl] 

2.  In  S  225.25  the  footnotes  are 
redesignated  as  shown  below: 


Ssclion  tnS  paragraph 


1225.25 

(bKSHB).. 
(b)(5Miv). 


(b)(5Mvi). 

(bHSHiMB).. 

(bM8)fi)~... 

(bMSKiMB). 

(b)<8Miv)..„. 

(bMlOMi).- 

(bHil). — 

(bMilMiv).„ 
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3.  In  S  225.2,  paragraphs  (g)  through 
(o)  are  redesignated  as  paragraphs  (h) 
through  (p)  and  new  paragraph  (g)  is 
added  to  read  as  follows: 

{225.2.    Dafinitioiw. 
•        •        •        •        • 

(g)  Institutional  customer  means: 

(1)  A  bank  (acting  in  an  individual  or 
fiduciary  capacity):  a  savings  and  loan 
association;  an  insurance  company;  a 
registered  investment  company  imder 
the  Investment  Company  Act  of  1940;  or 
a  corporation,  partnership, 
proprietorship,  organization  or 
institutional  entity  with  net  worth 
exceeding  $1,000,000; 

(2)  An  employee  beneHt  plan  with 
assets  exceeding  $1,000,000,  or  whose 
investment  decisions  are  made  by  a 
bank,  insurance  company  or  investment 
advisor  registered  tmder  the  Investment 
Advisors  Act  of  1940: 


(3)  A  natural  person  whose  individual 
net  worth  (or  joint  net  worth  with  his  or 
her  spouse)  at  the  time  of  receipt  of  the 
investment  advice  or  brokerage  services 
exceeds  $1,000,000: 

(4)  A  broker-dealer  or  option  trader 
registered  tmder  the  Securities  Exchange 
Act  of  1934,  or  other  seciuities 
professional:  or 

(5)  An  entity  all  of  the  equity  owners 
of  which  are  institutional  customers. 

4.  In  {  225.25,  the  word  "and"  is 
removed  at  the  end  of  paragraph 
(b)(4)(iv);  the  period  at  the  end  of 
paragraph  (b)(4)(v)  is  removed  and  "; 
and"  is  added;  and  new  paragraph 
(b)(4)(vi)  is  added  to  read  as  follows: 

{225.25    Ust of permis«il>to nonbanking 
■cDvnws. 

***** 

(b)  •  •  • 

(4)  *  •  • 

(vi)  (A)  Providing  advice  to  financial 
and  nonfinancial  institutions  and  high 
net  worth  individuals  '  with  respect  to 
mergers,  acquisitions,  divestitures, 
financing  transactions,  structuring  and 
arranging  loan  syndications,  interest 
rate  swaps,  interest  rate  caps,  and 
similar  transactions,  including  rendering 
fairness  opinions,  providing  valuation 
services,  and  conducting  feasibility 
studies: 

(B)  Financial  advisory  activities  tmder 
paragraph  (b)(4)(vi)(A)  of  this  section 
shall  not  encompass  the  performance  of 
routine  tasks  or  operations  for  a 
ctistomer  on  a  daily  or  continuous  basis, 
and,  the  financial  advisor  shall  not  make 
available  to  any  of  its  subsidiaries 
confidential  information  regarding  a 
party  obtained  in  the  course  of  providing 
any  financial  advisory  services  except 
as  authorized  by  the  party. 

5.  In  S  225.25,  paragraph  (b)(15)  is 
revised  to  read  as  follows: 

{225.25    [AmendMl] 


(b)  •  •  • 

(15)  Securities  brokerage,  (i)  Provicling 
sectuities  brokerage  services,  related 
securities  credit  activities  pursuant  to 
the  Board's  Regulation  T  (12  CFR  part 
220),  and  incidental  activities  such  as 
offering  custodial  services,  individual 
retirement  accoimts,  and  cash 
management  services,  if  the  securities 
brokerage  services  are  restricted  to 
buying  and  selling  securities  solely  as 
agent  for  the  accoimt  of  customers  and 


do  not  include  seciuities  imderwriting  or 
dealing:  and 

(ii)  A  bank  holding  company  or  its 
nonbank  subsidiary  may  provide 
seciuities  brokerage  services  tmder 
paragraph  (b)(15)(i)  of  this  section  in 
combination  with  investment  advisory 
services  permissible  tmder  paragraph 
(b)(4)  of  this  section  **  if  the  brokerage    ' 
company  prominently  discloses  to  each 
customer  in  writing  before  providing  any 
brokerage  or  advisory  services  and 
again  in  any  customer  accotmt 
statements  that: 

(A)  The  brokerage  company  is  solely 
respoiuible  for  its  contractural  obligations 
and  conunitments; 

(B)  The  brokerage  company  is  not  a  bank 
and  is  separate  from  any  affiliated  bank;  and 

(C)  The  securities  sold,  offered,  or 
recommended  by  the  brokerage  company  are 
not  deposits,  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation,  do  not 
constitute  obligations  of  any  bank,  and  are 
not  endorsed  or  guaranteed  by  any  bank, 
unless  this  is  the  case. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1990. 
Jennifer  J.  )ohnsoii. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-20780  Filed  9-4-90;  6:45  am] 
nUJNQ  coos  S210-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-NM-205-AO] 

Airworttiiness  Directives;  Aerospatiale 
Model  ATR42;  Avions  Marcel  Dassault- 
Breguet  Aviation  (AMD-BA)  Falcon 
Fan  Jet  Basic  Model  and  Series  D; 
Boeing  of  Canada,  Ltd.,  de  Havllland 
DMaion,  Model*  DHC-7  and  DHC-8; 
Constnicclones  Aeronauticae,  SJL 
(CASA)  Model  C-212;  Canadair  Modela 
CL-«00-1A11  and  CL-600-2A12; 
Empresa  Brasileira  de  Aeronautica 
(EMBRAER)  Model  EMB-120:  and 
Mttsublslii  Heavy  Industries,  Ltd.  (MHI) 
Model  YS-1 1  Series  Airplane* 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


*  High  net  worth  individual  mean*  for  purposes  of 
this  paragraph  an  individual  whose  net  worth  (or 
joint  net  worth  with  a  spouse)  exceeds  one  million 
dollars. 


■*  A  bank  holding  company  or  its  subsidiary  that 
provides  investment  advisory  services  under 
paragraph  (b)(4)  of  this  section  in  combination  with 
securities  brokerage  services  under  this 
subparagraph  may  exercise  discretion  in  buying  and 
selling  securities  solely  on  behalf  of  institutional 
customers,  and  solely  at  the  request  of  the  customer. 
A  bank  holding  company  or  its  subsidiary  providing 
these  services  must  comply  with  applicable  law. 
Including  fiduciary  principles,  and  obtain  the 
consent  of  its  customer  before  engaging,  as  principal 
or  with  an  affiliate,  in  securities  transactions  on  the 
customer's  behalf. 


action:  Notice  of  proposal  rulemaking 
(NPRM).        

WMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  transport  category 
airplanes  certificated  for  operation  widi 
a  main  deck  Class  B  cargo  compartment, 
which  would  require  the  conversion  of 
all  main  deck  Class  B  cargo 
compartments  to  the  Class  C 
configuration;  or  the  use  of  flame 
penetration>resistant  containers  with 
smoke  detection  and  fire  extinguishing 
systems  to  carry  all  cargo;  or  the 
accomplishment  of  certain  operational 
and  equipment  changes  and  design 
modifications  to  maximize  cargo  fire 
detection  and  conbrol.  This  proposal  is 
prompted  by  a  report  of  an  imcontained 
fire  in  a  main  deck  cargo  compartment. 
This  condition,  if  not  corrected,  cotild 
result  in  an  uncontrolled  cargo  fire  that 
could  cause  extensive  damage  to  the 
systems  and  structure  of  the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  November  26, 1990. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
205-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  report 
entitied,  "Evaluation  of  Transport 
Airplane  Main  Deck  Cargo 
Compartment  Fire  Protection 
Certification  Procedures,"  referenced  in 
the  Discussion  section,  below,  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Wasington. 

FOR  FURTHBR  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFOMATION:  Interested 
persons  are  invited  to  participate  in  the 
making  of  the  proposed  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
regulatory  docket  niunber  and  be  . 
submitted  in  duplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  die  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-205-AD."  The 
post  card  will  be  date/time  stamped  and 
retiuned  to  the  commenter. 

Discussion 

In  November  1987,  a  Boeing  Model 
747-200  "Combi"  airplane  operating 
with  a  main  deck  Class  B  cargo 
compartment  as  defined  by  Federal 
Aviation  Regulation  (FAR)  25.857(b), 
was  involved  in  an  accident. 
Investigation  revealed  evidence  of  a 
major  fire  on  board  the  airplane,  which 
developed  from  an  tmdetermined  origin 
and  progressed  within  the  main  deck 
cargo  compartment.  This  condition,  if 
not  corrected,  could  result  in  an 
imcontroUed  fire  that  could  cause 
extensive  damage  to  the  systems  and 
structure  of  the  airplane. 

This  information  prompted  an  FAA 
review  of  existing  regulations,  policies, 
and  procedures  pertaining  to  the 
certification  of  large  main  deck  Class  B 
cargo  compartments  with  volumes 
exceeding  200  cubic  feet.  The  results  of 
this  review  are  contained  in  a  report 
tided  "Evaluation  of  Transport  Airplane 
Main  Deck  Cargo  Compartment  Fire 
Protection  Certification  Procedures," 
which  has  been  made  a  part  of  the  Rules 
Docket  for  examination  by  interested 
persons.  The  report  concludes  that 
notwithstanding  compliance  wridi  the 
existing  regtilations,  airplanes  equipped 
with  main  deck  Class  B  cargo 
compartments  do  not  provide  an 
acceptable  level  of  safety  in  terms  of 
smoke  and  fire  protection. 

The  FAA  is  considering  the 
development  of  new  type  certification 
and  operations  regulations  to  address 
this  issue:  however,  the  existing  unsafe 
condition  requires  immediate  action, 
applicable  to  both  new  production  and 
in-service  airplanes. 

On  March  19, 1990,  tiie  FAA  issued 
AD  89-18-12-Rl,  Amendment  39-6557 
(55  FR  11163,  March  27, 1990),  applicable 
to  certain  Boeing  and  McDoimell 
Douglas  series  airplanes  equipped  with 


main  deck  Class  B  cargo  compartments. 
That  amendment,  prompted  by  the  same 
accident  described  above,  requires 
certain  operational  and  equipment 
changes  and  design  modifications  to  be 
accomplished  to  maximize  cargo  fire 
detection  and  control.  The  reqtiirements 
of  this  proposed  rule  are  similar  to  those 
of  AD  89-1S-12-*!.  since  tiie  FAA  has 
determined  that  this  same  unsafe 
condition  could  exist  on  any  transport 
airplane  operating  with  a  main  deck 
Class  B  cargo  compartment 

The  FAA  has  considered  the  following 
three  alternatives  for  addressing  the 
unsafe  condition  presented  by 
inadequate  smoke  and  fire  protection  in 
the  main  deck  Class  B  cargo 
compartment:  (1)  Conversion  of  Class  B 
cargo  compartments  to  a  Class  C  cargo 
compartment  configuration,  meeting  the 
requirements  of  FAR  25,  appendix  F, 
part  ni;  (2)  the  use  of  flame  penetration- 
resistant  containers,  meeting  the 
requirements  of  FAR  25.857(c),  with 
ceiling  and  sidewall  liners  and  floor 
panels  meeting  the  requirements  of  FAR 
25,  appendix  F,  part  HI,  when  carrying 
all  cargo;  and  (3)  accomplishment  of 
various  operational  and  equipment 
changes  and  design  modifications  to 
maximize  cargo  fire  detection  and 
control  (discussed  below). 

The  FAA  considers  the  conversion  of 
Class  B  cargo  compartments  to  the  Class 
C  configtu-ation  to  be  technically  the 
best  solution  to  address  the  identified 
unsafe  condition.  However,  the  FAA 
acknowledges  diat  for  many  affected 
operators,  this  conversion  process  may 
be  cost  prohibitive  and  may  not  be 
feasible  for  timely  accomplishment 
Therefore,  the  proposed  operational  and 
equipment  changes  and  design 
modifications  of  the  Class  B  cargo 
compartment  are  considered  to  provide 
an  acceptable  level  of  safety  for 
previously  approved  type  designs. 

This  proposal  would  require 
operators,  within  one  year,  to  implement 
the  following  procedures  and  to 
incorporate  the  following  systems  and 
equipment: 

1.  Establishment  of  fire  fighting 
procedures  to  fight  cargo  fires,  which 
would  include  the  use  of  individuals 
trained  to  fight  cargo  fires. 

2.  Repetitive  visual  inspections  of  the 
cargo  compartment  to  monitor  for 
evidence  of  fire. 

3.  Protective  garments  and  protective 
breathing  equipment  for  individuals 
fighting  a  cargo  fire. 

4.  Additional  portable  fire 
extinguishers  appropriately  located  for 
use  in  the  compartment. 

5.  Two-way  commimication  means 
between  the  fli^t  deck,  the  station 
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3.  Alternative  3:  Di  addition  to  the  new 
procediires.  and  additional  systems  and 
equipnent  listed  above,  mo(ttfy  the 
Clasa  ff  compartment  to  inchide  die 
foUowyig  items  intended  to  enhance 
detection  of  a  fire,  increase  acoesaibility 
to  a  fire,  improve  fire  ^|itfi^  capability, 
and  contain  and  control  a  fire 
temporuily,  should  the  fligbt  crew  be 
unable  to  immediately  extinguish  fire  or 
should  the  fire  be  inaccessible  because 
of  fire /smoke  conditions: 

a.  A  ccanpartment  fire  extinguishing 
system  that  provides- an  extinguisfaant 
concentration  to  "knocJc  down"  a  fire 
and  suppress  it,  allowing  time  for  a 
trained  individnal  to  find  and  extinguish 
a  fire,  or  to  verify  thert  the  fire  is 
extinguished; 

b.  A  smoke  or  fire  detection  system 
that  meets  FAR  25.868  (Aradt.  25-64); 

c.  A  meana  to  sinit  off  ventilation 
system  air  inflow  to  the  conip«1nieRt 
from  the  flight  deck; 

d.  A  temperature  indicatian  aQrsteBi; 

e.  A  cargo  compartment  linecth^ 
nueta  FAR  25.aS5  (Amdt  TSSOi. 

f.  Fire  thermal  ptntective  covers  lot 
coekpit voice  and  fli}d»t  dftfa  lemiJeia. 
windows,  safety  devices,  wiring,  flig^ 
controla  fonien  it  can  be  rirawn  that  a 
fire  oonldKitiesBk  is  laoaaing^or  loas 
of  affected  ciaUml  qfaten^  md-other 
equipment  necaaaary  farsarfey  flight  mad 
laodiaB  tbat  ivIoaatBdiwidiiii  die 
compartaaot  pUaiKiiaoaaaaty  to 
ensure  that  items  which  aM-not  critical 
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In  ligfct  ef'thff  fiactibat  this  propoaat 
addieaaaaisnuitlapaiccraft«  then'are 
QorttBii  diSarence*  between  the 
proposed  requireBieiil»of  this  actiofi 
and  the  requirements  of  AD  89-18-12- 
Rl,  which  is  applicable  to  large  Boeing 
and  MeOonoell  Oboglaa  series 
airplanes: 

1.  For  aiqdanea  having  Clasa  Bcaigo 
compartments  with  a  fii>or  area 
(including  aialaa)  of  200  sqauie  feet  or 
less,  this  proposed  action  would  not 
require  that  the  infividaal  traiaed  to 
fight  cargo  fires  ("fiiefightor")  be  in 
addition  to  crewnwHnhera  cegoired  by 
the  operationalndes.  For  an  all- 
passenger  or  comfaioation  passenger- 
cargo  operation,,  the  designated 
firefighter  may  be  a  cabin  attendant  but 
must  m)tbe  the  pilot  or  co-pilot. 

2.  A  "knockdown'*  extingaishing 
system  isiM'oposed  (a)  as  an  initial  short 
term  three-year  option  to  the  trained 
firefighter  and  most  of  the  operational 
and  equipaient  rcqiar«nents  applicable 
to  airpkues  with  Class  B  cargo 
conpartments  that  have  a  floor  area  200 
square  fe^  or  less;  and  (b)  as  an  initial 
three-year  requirement  far  airplanes 
having  Clasa  B  cargo  compartments  with 
a  floor  area  of  more  thaa  200  sqnare 
feet.  The  knockdown  extinguishing 
system  should  be  capable  of  knocking 
down  aadanppreaamg  a  fire  far  a 
duratiesof  not  lesa  than  15  minute*.  Hie 
diSoenoe  in  tfaia  aspect  between  thia 
proposal  and  AD  8a-lft-12-Hl  is 
intended  to  rednce  the  ecoaonic  burden 
imposed  on  upualufa  of  smaller 
aiiplanes  by  the  requirement  tbr  an 
additional  fiiefi^Uer  beyond  the. 
opawtJBBat  oewreqeJTwnwntWi 

3i'BdKaotiGft|Bopaae>  to  require' 
fciiiaeppetabta;ftre:eytinpiiis<T»fbr 
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direct  accessMMiy  t»t»fi«  j 
expected  UiaflMaJbai 
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rnipartniBiits  tcnthiiring'peHetS'er 
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12<4tl;  areeoqieBledttD  laqoite  a  greater 
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direct-aocas»to  die  lira  souroa  maynol 
always-ba  SExpaditioiis  and  localised 
flciodiag'maybeneoeaaary-ttt  control 
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4.  T%ia  notioe  propasea  the  inatallaKmi 
oFvarioos  plaoarda.  andthe  amendment 
of  the  appraimate- Wei^  and  Balance 
and  loading  instructions  to  ensure  clear  . 
acceaa  to  luggage  and.  cargo  for  fire 
fighting  purposes.  Thia  proposal  ia 
prompted  by  reports  of  loaded  cargo 
blocking  aisles  that  are  necessary  for 
emergency  egress,  access  to  emergency 
equipment,  and  access  to  cargo  for  fire 
fighting  purposes. 

5.  In  proposing  this  AD,  due 
consideration  has  been  given  to 
minimize  the  economic  impact  of  the 
modifications,  to  allow  time  for  the 
manufacturers  to  develop  the  service 
bulletins  necessary  for  the  more 
complicated  modifications,  and  to 
provide  lead  time  for  the  delivery  of 
essential  materials  and  parts. 

The  airplane  models  listed  below  are 
manufactured  in  the  following  foreign 
countries  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29-of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airwortimiess  agreement 

»  Aerospatiale  Model  ATR42  in 
France: 

•  Avians  Marcel  Dasaeult-Brequet 
Aviation  (AMOVBA)  Falcon  Fan  )iet 
Basic  Model  and  Soies  D  in  France: 

•  ContmccioBes  Aeronautieas  SA. 
(CASA)  Mode)  G-212  ia  Spain  and 
Indoneaia; 

•  Canada  KA)dal»CU400^lMl  and 

•  deHavUIandMBde)aDHC-7and 
DH&-»iarGaBada; 

•  BiiBftABtMBdeiEItA^lBO'iir. 
Braaihand! 
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industry  ^vups  and  manufacturers,  the 
cost  to  accomplish  the  conversion  of  a 
Class  B  compartment  a  Class  C 
configuration  is  estimated  to  be  between 
$100,000  and  $200,000  per  airplane  for 
the  affected  airplanes.  The  costs 
associated  with  incorporating  additional 
design  features,  enhanced  protective 
systems  and  equipment,  and  fire  control 
procedures  for  the  Class  B  cargo 
compartment  are  estimated  to  be 
somewhat  less  per  airplane  than  for 
conversion  to  a  Class  C  configuration, 
since  these  changes  require  less 
redesign  than  is  required  for  conversion. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regualtory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Salfety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39>-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89. 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


939.13   [Amandadl 

Aerospatiale;  Aviona  Marcel  Dassault- 
Breguet  AviatioD  (AMD-BA);  Boeing  of 
Canada,  Ltd..  de  HavUland  Division: 
ConstiuodoDas  Aatooautics.  8.A. 
(CASA):  Canadair;  Empress  BrasUeira  de 
Aennautica  (Embraei):  and  KOtsubiaU 
Heavy  lodusbiae,  Ltd.  (MHI):  Applies  to 
the  following  models  and  series  of 
airplanes  equipped  with  a  Clasa  B  cargo 
compartment  as  defined  by  Federal 
Aviation  Regulation  (FAR)  25.857(b)  or 
its  predecessors,  with  a  volume 
exceeding  200  cu.  ft.;  certificated  in  any 
category: 
Aeropatiale  Model  ATR42  series  airplanes; 
Aviona  Marcel  Dassault-Breguet  Aviation 
(AMD-BA)  Falcon  Fan  )et  Basic  Model  and 
Series  D  airplanes  with  Butler  National 
Corporation  STC  SA1467SW  installed: 

Boeing  of  Canada,  de  Haviland  Division, 
Models  DHC-7  and  DHC-8  series  airplanes. 
Construcciones  Aeronauticas  S.A  (CASA) 
Model  C-212  series  airplanes; 

Canadair  Models  CLr^OO-lAll  and  CL- 
eOO-2Al2  with  Garrett  General  Aviation 
Services  Company  Supplemental  Type 
Certificate  (STC)  SA1951NM  installed; 

Empresa  Brasileira  de  Aeronautica 
(EMBRAER)  Model  EMB-120  series  airplanes; 
and 

Mitsubishi  Heavy  Industries,  Ltd.  (MHI) 
Model  YS-11  series  airplanes. 

Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  minimize  the  hazard  associated  with  a 
main  deck  Class  B  cargo  compartment  fire, 
accomplish  the  following: 

A.  Within  one  year  after  the  effective  date 
of  this  rule,  or  prior  to  carrying  cargo  in  a 
Class  B  cargo  compartment,  whichever 
occurs  later,  accomplish  the  following  in 
accordance  with  the  appropriate  technical 
data  approved  by  the  Manager  listed  l>elow 
for  the  following  airplane  manufacturers: 
Aerospatiale  and  CASA 
Manager,  Standardization  Branch,  ANM- 
113,  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056. 
Canadair  (STC  No.  SA1951NM) 
Manager,  Chicago  Aircraft  Certification 
Office,  ACE-115C  FAA,  Central  Region, 
2300  East  Devon  Avenue,  room  232.  Des 
Plaines,  Illinois  60O1& 
DeHavilland 
Manager,  New  York  Aircraft  Certification 
Office,  ANE-17a  FAA.  New  England 
Region,  181  South  Franklin  Avenue,  room 
202,  Valley  Stream,  New  York  11581. 
EMBRAER 
Manager,  Atlanta  Aircraft  Certification 
Office,  ACE-115A  FAA  Central  Region, 
1669  Phoenix  Parkway,  suite  210C 
Atlanta,  Georgia  30349. 
AMD-BA  (STC  No.  SA1467SW) 
Manager,  Wichita  Aircraft  Certification 
Office.  ACE-115W,  FAA.  Central  Region, 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209. 
MHI 
Manager,  Los  Angeles  Aircraft 
Certification,  Office,  ANM-IOOL,  FAA, 
Northwest  Mountain  Region,  3229  East 


Spring  Street  Long  Beach,  California 
90606-2425. 

1.  For  airplanes  having  Class  B  cargo 
compartments  with  200  square  feet  or  less  of 
floor  area,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  Include  the  following: 

FOR  EACH  FUGHT  IN  WHICH  CARGO  IS 
TRAN»>ORTED  IN  THE  CLASS  B  CARGO 
COMPARTMENT: 

a.  A  minimum  of  one  individual  trained  to 
fight  cargo  fires  must  be  provided. 

(1)  This  individual  is  in  addition  to  the  pilot 
and  copilot  and  may  be  a  flight  attendant  for 
airplanes  being  operated  with  passengers  on 
board. 

(2)  This  individual  may  be  the  pilot  or  the 
copilot  when  the  airplane  is  being  operated 
with  cargo  only  and  no  passengers. 

(3)  The  training  program  must  be  approved 
by  the  FAA 

b.  Prior  to  flight  the  pilot  copilot  or 
individual  required  by  paragraph  Al.a.  of 
this  AD  must  make  a  visual  inspection 
throughout  the  Qass  B  cargo  compartment  to 
verify  access  to  cargo  and  the  general  fire 
security  of  the  compartment  after  the  cargo 
door  is  closed  and  secured. 

c.  At  intervals  not  to  exceed  30  minutes  in 
flight  and  continuously,  as  directed  by  the 
pilot  after  a  smoke  alarm,  the  individual 
trained  to  fight  cargo  fires  must  conduct  a 
visual  inspection  throughout  the  Class  B 
cargo  compartment  to  monitor  for  evidence  of 
fire,  unless  an  approved  temperature 
(thermal)  monitoring  system  is  installed. 

d.  Establish  fire  fighting  procedures  for 
controlling  cargo  compartment  fires. 

2.  For  airplanes  having  Class  B  cargo 
compartments  with  200  square  feet  or  less  of 
floor  area,  incorporate  the  following  systems 
and  equipment: 

a.  Provide  appropriate  protective  garments 
stored  adjacent  to  the  cargo  compartment 
entrance  for  use  by  the  designated  individual 
trained  to  fight  cargo  fires  required  by 
paragraph  Al.a.  of  this  AD. 

b.  Provide  a  minimum  of  30  minutes  of 
protective  breathing  and  an  additional 
quantity  of  oxygen  sufficient  to  conduct  the 
post  fire  surveillance  required  by  paragraph 
Al.c.  of  this  AD.  This  equipment  must  meet 
the  requirements  of  Technical  Standard 
Order  (TSO)  C-116,  Action  Notice  B150.2A  or 
equivalent  and  be  stored  adjacent  to  the 
Class  B  cargo  compartment  entrance. 

c.  Provide  portable  fire  extinguisher  botUes 
containing  Halon  1211  fire  extinguishant  or 
its  equivalent  that  are  readily  available  for 
use  in  the  Qass  B  cargo  compartment  as 
follows: 

(1)  A  minimum  of  16  lbs.  total  of 
extinguishant  contained  in  no  more  than  two 
botties,  for  Class  B  cargo  compartments 
under  400  cubic  feet  volume. 

(2)  A  minimum  of  48  lbs.  total  of 
extinguishant  for  Class  B  cargo 
compartments  equal  to  or  over  400  cubic  feet 
volume.  At  least  two  bottles  must  each  be  a 
minimum  of  16  lb.  capacity. 

d.  Provide  Underwriters  Laboratories  (UL) 
approved,  2A  rated  water  portable  fire 
extinguishers,  or  their  equivalent  adjacent  to 
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tfas  ClMMB3BHgv<aHRpailBaBal'cu(i  um;  (br 
use  in  tbe  compartment,  as  follawn 

(1)  AttMBt  «MaV^  aiUoBIkactaUa  water 
eirtinguiabn  Car  ClasaiB^argp^oiapartmeaU 
leskthaa^aMaihiafaatia  valume. 

(2)At  laaat  tMMZVkgalliULportable  water 
extinguishers  Ibr  CIass>B  cargo  compartmeots 
equal  to  or  greater  than  40(T  cubic  feet  in 
votana: 

ft  PrpyiJt  a  «ea—thr  two-way 
conununications  between  the-fbUowin]^ 

(1)  tha  flight  deck  and  the  station  assigned 
for  the  individual  trained  to  G^t  cargo  fiie& 

(2)  Tha  flight  deck,  and  the  intesior  <d  tha 
caigo  Claas  B  compartment. 

L  Install  placards  in  conspicuous  place(s] 
within  the  Class  B  cargo  compartment  clearly 
defining  tha  cargo  loading  envelope  and 
limitations,  and'amend  the  appropriate 
Weight  and'Balance  and  loading  instructions 
by  description  and  diagrams  to  include  the 
foilowinginformation: 

(1)  Ensure  aisles  are  cleared  of  sufficient 
width  along  the  entire  length  of  the  loaded 
cargO'Compartment  that  would  allow  for  easy 
movement  of  a  crewmember  or  firefighter 
with  Ore  fighting  gear  and  that  would  allow 
access  to  any  part  of  the  cargo; 

(2)  BnsuiB  aidasara  deared  of  suSi(^nt 
width  along  the  entiie^laoglh  erf  two  sides  of  a 
loaded  pallet  or  oontainar,  that  would  allow 
for  easy  movameat  at  a  crawmember  or 
firefightar  with  fiiK  Rghting  gear  and  that 
would  ^low  accca*  to  each  pallet  or 
coDtainei: 

(a)  Enaura  accessibility  to  any  piece  of 
hand  loaded  luggage  or  cargo  or  any  pallet  or 
container 'Within  2Q  seconds  from  entering  a 
loaded  cargo  compartment  as.  demonstrated 
by  tests.  These  tests  are  for  the  purpose  of 
estabhshing  loading  envelopes  and  may  be 
conducted  on  the  ground  in  a  smoke-free 
environment  Tha  20  seconds  includes  the 
time  it  takes  to  remove  cargo  nets  and  move 
any  luggage  or  cargo,  but  does  not  include 
equipment  doiming  time;  and 

(4) Ensure  that  space  is  designatedfor 
luggage  or  cargo  that  is  displaced  ia order  to 
gain  access  for  fire  fighting.  This  space,  when 
niled  with  displaced  luggage  or  caigp.  should 
not  block  emergency  egress,  lie  space  may 
be  on  top'of  otfaerloggage  or  cargo;  and 

(5)  Ensure  aisles  are  clem«d  for  access  to 
any  anargency  equipiiieiit.  door,  or 
emergency  exit 

3.  In  He«  of  the  requirements  of  paragraiAs 
A.1.a.  throu^  A.t.c.  and  A.2.a.  through  A^2.e 
of  thi»  AD.  install  a  "Imock  down"  fire 
extinguisbiag'System'CORtrDUable  from  the 
pilot  statkma.  which  pttmdea- an  initial  f&e 
exttngiiishsnt  concentration  of  at  leaat  S 
percent  of  tha  empty  compartment  volume  of 
Halon  laOT  or  equivalent  md  a  fire 
suppression  extinguishant  concentratioaofat 
least  3  percent  of  the  empty  compartment 
vofammof  Hakm  13Q1  or  aquivaient  foe  » 
period  af  tiaaa  noi  leas  than  15  minutes^ 

4.  For  airplanes  faanring  Class  B  cargo 
compartments  with -mere  than  208  sqnarafeet 
of  floor  area,  in  addition  ta  the  reqairementa 
of  AJ.d:  and  A:2i.  of  this  AD,  install  a 
"knaait  down"  fira  axtmguishing  syatnn  ia 
accordance  with  paragraph  A^  of  this  ADi 

RMarb  Tnnirtmga  witk  paragraph  Caf 
this  AD,  iCiha  mputements  of  paragraph  ftl 
orB,2;  an  awiwiiJiiihed  withiniine  y^ 


after  the  effective  date  otVl»Mtr 
compliaoca  withparagtsfik  A.  of  thisAD-ia 
unaacasaaqr. 

E  Within  diraa  years  ^ter  tke  effective, 
date  of  this  AD.  orpriortB  carrying  tangs  in  a 
ClaarBong*  oampvUnent  wUcfaever 
occors-lAtae;  acmsnpiisfa  the  raquirement*  of 
patagraph  8.1;.  B2..  arB.3,.  bdow: 

1.  Modify  tha  Class  B  cargo  compartment  to 
comply:  with  the  reqairements  for  a  Class  C 
cargo  corapartmeat  as  defined  in  FAR  25.855 
(Amdt  2S-«0),  2S<a67{c).  and  2S.BSHAmdt 
25-64). 

Z.  Modify  all  main  deck  Class  B  cargo 
compartments  to  require  the  following 
placard  installad  inismspicuoas  locations 
approved  by  the  Manager  of  the  co^izant 
FAA  office  specified  in  paragraph  A.  of  this 
AD  throughout  tha  compartment 
"Cargo  carried  in  this  compartment  must  be 
loaded  in  an  approved  flame  penetration- 
resistant  container  meeting  the  requirements 
of  FAR  2S.867(c).  with  ceiling  and  side  wall 
liners  and  floor  panels  that  meet  the 
requirements  of  FAR  25,  appendix  F,  part  QL 
(Amdl.  25-60)," 

3.  In  addition  to  the  requirements  of 
paragraph  A.l.  and  A.2.  of  this  AD, 
accomplish  the  following  in  accordance  with 
appropriate  technical  data  approved  by  the 
Manager  of  the  cognizant  FAA  office 
specified  in  paragraph  A.  of  this  AD,  to 
include  the  following: 

a.  Prowde  a  cargo  compartment  fire  "knock 
down"  extinguishing  system,  controllable 
from  the  pilot  stations,  that  provides  an 
initial  fire  extinguishant  concentration  of  at 
least  5  percent  of  the  empty  compartment 
volume  of  Halon  1301  or  equivalent  and  a 
fire  suppression  extinguishant  concenfration 
of  at  least  3  percentof  the  empty 
compartment  volume  of  Halon  1301  or 
equivalent  for  a  period  of  time  not  less  than 
15  minutes. 

b.  Provide  a  smdce  or  fire  detection  system 
that  meets  the  requirements  of  FAR  25.858 
(Amdt.  25-54)  and  also  provides  an  ain-al  and 
visual  warning  to  the  station  assigned  to  the 
individual  frained  to  fight  cargo  fires.  The 
designated  station  must  be  located  adjacent 
to  the  infiight  accesa  door  to  the  cargo 
compartment 

c  Provide  a  means  from  the  flight  deck  to 
shut  off  ventilation  system  inflow  to  the 
cargo  compartment. 

d.  Provide  a  temperature  (thermal) 
indication  system  to  the  flight  deck  and 
station  designated  for  the  individual  trained 
to  fight  cargo  fire  to  advise  of  potentially 
hazardous  conditions  within  the  cargo 
compartment 

e.  Provide  a  cargo  compartment  liner  that 
meets  the  requirements  of  PAR  25.S55  (Amdt. 
2S-ee).  the  smoke /fire  barrier  between  tha 
occupantaand  cargo  coaipartment  nrast 
extend  from  the  cargo  oompartment  floor  to 
the  ceiling  liner,  ortop  skin  of  the  airplane: 
and  from  tha  right  side  liner  to  the  left  side 
liner  of  the  cargo  oompartment  The  liner  and 
barrier  seals  must  aiso  be  constructed  of 
material*  that  meet  the  Flame  Penetration 
Resistance  requirements  of  FAR  25,  appendix 
F,  part  in  (Amdt  25-60),  except  that  currently 
installed  glass  fiber  reinforced  resai  material 
is  ace^itabiak.  In  addltioo,  provide  protective 
covaa-fbv  cockpit  voice  and  fBght  data 


reoMdera>  wliidaiMfc  iniiiag.  aMtprimary 
flight  control  systems  (unless  it  can  ba  shown 
that  a  fire  coald  notes asat  jam miag, or  losftof 
coatro^,  andotber  equipment  within  the 
compartment  that  is  required  for  safe  flight, 
and  landing;  those  covers  must  be 
constructed  ofmaterials  that  meet  the  Fibme 
Penetration  Resistance  requirements  of  PAR" 
25,  appendix  P;  part  III  (Amdt.  2&-e^. 

f.  Provide  illumicatian  in  the  cargo 
compartmcnta»  follows: 

(1)  General  area  illuminatiaa  of  thei3aign< 
with  an  average  illumination  of  0.1  foot- 
candle  measured  at  40-inch  intervals  both  at 
one-half  the  pallet  or  container  height  and  at 
the  full  pallet  or  container  height. 

(2)  lllmnination  of  the  access  patltways 
required  by  paragraph  A2.f.  of  this  AD  under 
visibility  conditions  likely  to  be  encountered 
after  fire  and  discharge  of  tha  fire 
extinguishant  and  prior  to  the  decay  of 
extinguishant  concentration  below  3  percent 
must  provide  an  average  of  0.1  foot-candle 
measured  at  each  40-inch  interval,  with  not' 
less  than  0.05  fooi-candle  mintmnm  along  a 
line  that  is  within  2  inches  of  and  paraltai  to 
tha  floor  centered,  on  the  pathway. 

g.  Provide-a  safe  means  to  effectively 
discharge  portable  fire  extinguishers  into 
each  container  or  into  each  pallet  that  is 
covered. 

h.  Demonstrate  the  following  features  and' 
functions  daring  flight  tests: 

(1)  Fire  extinguishant  concentration, 
required  by  paragraph  B.3.a.  of  this  AD. 

(2)  Smoke  (V  fire  detection  system,  required 
by  paragraph  R3i>.  of  this  AD. 

(3)  Prevention  of  smoke  penetration  into 
occupied  compartments.  [Refer  to  FAR 
25.857(b)2  and  2S,855{e)2.] 

(4)  Compartment  tempereture  indication, 
required  by  paragraph  B.3.d.  of  this  AD. 

(5)  Fire  fighting  procedures,  required  by 
paragraph  A.l.e.  of  this  AD.  including  cargo 
compartment  and  cargo  accessibility.  These 
procedures,  including  accessibility,  must  be 
evaluated  under  reduced  visibility  conditions 
representative  of  those  likely  to  occur  with 
cargo  fires. 

i.  For  passenger-carrj'ing  airplanes  having 
Class  B  cargo  compartments  with  more  than 
200  square  feet  of  floor  area,  provide  an 
additional  person  trained  to  fight  cargo  fires 
to  work  with  the  individual  required  by  A.l.a. 
of  this  AD.  [This  individual  may  be  a 
required  pilot  of  flight  attendaiU.] 

C.  Compliance  with  the  requirements  of 
paragraphs  B.l.  or  B.2.  of  this  AD  constitutes 
terminating  action  for  the  requirements  of 
paragraph  A.  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  ntay 
be  used  when  approved  by  the  Manager,  of 
the  co^iizant  FAA  office  opacified  in 
paragraph  A.  of  this  AD. 

Note:  The  request  should  be  submitted 
directly  to  thamanager  of  the  FAA  ofHee, 
and  a  copy  sant  to  the  cognizant  FAA 
Principal  Inapeetoa  (PI).  The  Pf  will  than 
forward  comments  or  concurrence  to  the 
Manageroftfae  specified  RAA  offiiee, 

E.  SpeciaTfn^  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199' to 


operate  attpliiw  to  a  base  in  order  to 
comp^  s^th  the  requirements  of  this  AD. 

Issued  in  Reatoo.  Washington,  on  August 
22,199a 
Leroy  A.  Kailfa, 

Kfamger,  TranBportAirphaieDinGtorate. 
Aircraft  Certifkatkm  Service. 
[FR  Doc.  90-20794  Hied  9-4-90;  6:45  am] 


DEPARTMENT  OF  HEALTH  AND 
MUMAN  SERVICES 

Food  end  Drag  Admlnlstrstion 

21  CFR  Pert  197 

(DodratNaSOM-OOeO] 

l| 
Seefood  Inepection 

AOCNCV:  Food  and  Drug  Administration. 

HHS. 

action:  Advuu»  notice  of  proposed 

rulemaking;  reopening  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA),  with  the 
concurrence  of  the  National  Marine 
Fisheries  Service  (NMFS).  is  Joindy 
reopening  imtil  October  S,  1990.  Hie 
period  for  public  conunents  regarding 
the  agencies'  advanced  notice  of 
proposed  rulemaking  (ANFRM) 
annotmcing  their  intent  to  establish  a 
voluntary,  fee>for-s«Tice  inspection 
program  for  fish  and  fish  products  to  be 
operated  by  both  agencies.  This 
reopening  of  the  comment  period  is  in 
response  to  several  written  requests  for 
additional  time  to  submit  public 
comments.  This  additional  time  afforded 
for  the  submission  of  comments  will  not 
affect  the  pilot  training  and  inspection 
program  planned  for  October  throutgb 
December  1990. 

DATES:  Comments  by  October  5, 1990. 
ADDRESSES:  Written  conunents  to  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration,  nn. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857.  Generic  model  Hazaard  Analysis 
Critical  Control  Point  plans,  which  have 
been  developed  by  industry  under  the 
congressionaOy^nandated  Model 
Seafood  Surveillance  Project  and  are 
discussed  in  section  C(2)  of  the  ANPRM, 
may  be  obtained  at  no  c^rge  from  the 
National  Seafood  Inspection  Laboratory, 
P.O.  Drawer  1207,  Pascagoula,  MS  39S67. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Cano.  Office  of  Trade  and 
Industry  Services,  National  Marine 
Fisheries  Service.  1335  East- West 


Highway,  Silver  Spring.  MD  20Bia 
301-427-2355 
or 

George  Hoskin.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-400]. 
Food  and  Drug  Administration.  200  C 
St.  SW..  Washington,  DC  20204,  202- 
245-1231. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Re^star  of  June  27. 1990  (55  FR 
26334),  FDA  and  NMFS  {ointly  issued  an 
ANPRM  aimoundng  their  intent  to 
establish  a  voluntary,  fee-for-service 
inspection  program  for  fish  products  to 
be  operated  by  both  agencies.  The 
agencies  requested  that  written 
comments  regarding  Hhe  ANPRM  be 
submitted  by  August  13. 1990.  FDA  and 
NMFS  have  received  requests  for  a  30- 
day  extension  of  the  comment  period  for 
the  ANPRM  from  the  National  Fuheries 
Institute,  Inc..  and  the  National  Food 
Processora  Association  to  allow  for  full 
development  and  review  of  their 
members'  comments  on  this  complicated 
issue.  After  considering  the  requests  for 
an  extension  of  the  conunent  period,  and 
because  the  agencies  want  to  assure 
that  public  comment  is  received  to  the 
9%atest  extent  possible,  the  agencies 
have  determine  that  extension  of  the 
comment  period  is  appropriate.  Thus, 
FDA  is  reopening  the  comment  period  to 
give  interested  persons  until  October  5. 
1990  to  submit  additional  comments. 

lliomas  J.  Billy,  Acting  Director, 
Office  of  Trade  and  Industrial  Services, 
National  Marine  Fisheries  Service,  has 
informed  FDA  that  he  conctirs  with  the 
wording  and  issuing  of  this  notice. 

Dated  August  29, 199a 
Ronald  G.  Chesamoca. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  90-20792  Filed  9-4-00: 8:45  am] 

WLUNO  CODE  4M0-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  635 

[FHWA  Docket  Noe.  Sl-I  and  SS-Z] 

BIN  212S-AA19 

Engineering  and  Traffic  Operatfone; 
General  Meteilel  Requlremente 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Withdrawal  of  advance  notice 
of  proposed  rulemaking  (ANFRM)  and 
notice  of  proposed  rulemaking  (NPRM). 

The  FHWA  is  widulrawing 


an  NPRM  publiriied  on  lanory  Sa  1981. 
at  46  FR  9642,  and  an  APVRM  pdriisbed 
on  January  30, 1985.  at  50  FR  4234.  Both 
rulemaking  actioiu  addressed  the 
specification  of  materials  to  be  used  on 
Federal-aid  highway  projects.  The  1986 
ANPRM  specifically  addressed  how  the 
use  of  warranties  and  guarantees  woidd 
affect  die  quality  of  coiutuction  and 
competition  on  Federal-aid  projects. 
Currently,  innovative  contractiitg 
practices,  including  product  and 
material  selection,  are  being  evaluated 
imder  a  special  experimental  project. 
Upon  completion  of  the  project  die 
FHWA  will  determine  if  revisions  to  the 
existing  regulations  are  needed.  The 
1981  and  1965  proposed  rulemaking 
actions  are  being  vvithdrawn  because 
any  further  revisions  would  necessitate 
the  publication  of  a  more  current 
proposal  based  on  data  gained  from  the 
experimental  project 

FOR  FURTHER  INFORMATION  CONTACH 
Mr,  Wmiam  A.  Weseman.  Chiet 
Construction  and  Maintenance  Division. 
Office  of  Highway  Operations,  202-368- 
0392.  or  Mr.  Michael  J.  Laska,  Office  of 
Chief  Counsel,  202-366-1383.  Federal 
Highway  Administration.  400  Seventh 
Street,  SW..  Washington,  DC.  20590, 
Office  hours  are  from  7:45  a.m,  to  4n5 
p.m.,  e.t,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

notice  of  proposed  rulemaking  (NPRM) 
published  on  January  29, 1981,  (46  FR 
9842)  Pocket  81-1),  proposed  to 
consoUdate.  revise,  and  streamline 
FHWA  policy  and  procedures  with 
regard  to  specifying  materials  for  use  on- 
Federal-aid  highway  projects.  Only  5 
public  comments  were  received  for  this 
NniM.  These  conmients  were  discussed 
in  the  advance  notice  of  proposed 
rulemaking  (ANPRM)  which  was 
published  on  January  3a  1985,  (50  FR 
4234)  (Docket  85-7).  The  1985  ANPRM 
noted  the  limited  response  to  the  1981 
NFRM  and  specifically  requested  further 
comments  on  the  issue  of  warranty  and 
guaranty  clauses  in  Federal-aid  highway 
projects. 
Docket  85-7  received  117  comments 

00  the  ANPRM.  r^resenting  33  State 
highway  departments,  30  local  agencies 
(counties,  parishes,  and  cities),  15  trade 
associations,  38  private  companies,  and 

1  individual.  The  trade  associations  and 
general  contractors  were  opposed  to  any 
change  in  policy;  however,  a  few  of  the 
specialty  contractors  (signing  and  joint 
sealant)  favored  the  use  of  expanded 
warranty  and  guaranty  clauses.  The 
State  highway  departments'  comments 
were  mixed,  with  comments  ranging 
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from  no  change  needed  because  they 
had  adequate  inspection  to  one  State 
eiqiressing  the  desire  to  tiy  a  complete 
project  with  a  five  year  warranty  on  an 
experimental  basis.  The  local  agencies 
favored  expanding  the  use  of  warranties 
and  guarantees,  especially  for  traffic 
control  devices. 

Recently,  the  FHWA  has  established 
an  experimental  project  on  Innovative 
Contracting  Practices.  The  objective  of 
the  experimental  project  (Special 
Experimental  Project  No.  14)  is  to 
identify  for  trial  evaluation  and 
documentation,  innovative  contracting 
practices  which  have  the  potential  to 
reduce  life  cycle  costs  to  State  Highway 
Agencies  while  maintaining  product 
quality  and  an  acceptable  level  of 
contractor  profitability.  Through 
evaluation  of  new  innovative 
techniques,  the  FHWA  wiU  be  in  a 
better  position  to  recommend  and 
promote  those  found  to  be  cost-effective. 
Upon  completion  of  the  experimental 
project  the  FHWA  will  make  an 
evaluation  and  determine  if  any 
revisions  in  the  existing  regulations  are 
needed.  Since  any  further  revisions 
would  have  to  be  based  on  a  more 
current  proposal  resulting  from  data 
gained  from  the  experimental  project, 
the  rulemakings  published  at  46  FR  0642 
and  50  FR  4234  are  hereby  withdrawn. 

A  regulatory  information  number 
(RIM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  635 

Government  contracts.  Grant 
programs-transportation.  Highways  and 
roads. 

Authority:  23  U.S.C  315: 40  CFR  1.4& 
(Catalog  of  Federal  Domestic  Asaistance 
Program  Number  20.205,  Highway  Plamiing 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  August  29. 1990. 
T.  D.  Lanon, 

Administrator. 

(FR  Doc.  90-20866  Filed  9-4-90;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
intamal  Ravanua  Sarvica 

2eCFR  Parti 

[CO-26-W) 
mN  1545-AM49 

ConsoHdatad  Ratum  Regulations— 
Coordination  WItti  Section  833 

iMICMCv:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  that  add  a 
new  §  1.1502-75T(d)(5)  of  the 
consolidated  return  regulations  by 
providing  rules  relating  to  the  removal 
of  the  tax-exempt  status  of 
organizations  described  in  section  833  of 
the  Internal  Revenue  Code.  The  rules 
are  needed  because  such  organizations 
are,  for  taxable  years  beginning  after 
1986,  includible  corporations  under 
section  1504(b).  The  text  of  the 
temporary  regulations  also  serves  as  the 
comment  doctmient  for  this  notice  of 
proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  6, 1990. 
AOORESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:  T:R 
(CC:CO-26-^),  room  4429,  Washington. 
DC  20044. 

torn  FURTHEII  INFORMATION  CONTACT: 
Jean  M.  Whalen  (Telephone  202-566- 
3938,  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  RegiHter  add  a 
new  §  1.1502-75T(d)(5)  to  part  1  of  title 
26  of  the  Code  of  Federal  Regulations. 
For  the  text  of  the  new  temporary 
regulations,  see  T.D.  8310,  published  in 
the  Rules  and  Regtilations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  will  not  be  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 


is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  temporary  regulations 
are  adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  nine  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
conmients  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  he  held  upon  written 
request  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Jean  M.  Whalen 
of  the  Office  of  Assistant  Chief  Counsel 
(Corporate),  Internal  Revenue  Service. 
However,  other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style; 
Micliael ).  Muiphy, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  90-20791  Filed  8-30-00;  11:30  am) 

BttJJNG  COM  483IHI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  ParU  52  and  81 

[FRL-38-27-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Oklahoma;  Tulsa  County  Ozone  Plan 
and  Redeslgnation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  notice  proposes  to 
approve  Oklahoma's  post  1982  State 
Implementation  Plan  (SIP)  revision  for 
attainment  of  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
in  Tidsa  County.  This  revision  was 


originaUy  subaiitted  by  the  Governor  on 
February  20, 1985.  with  supporting 
submittals  of  October  8. 1985,  Much  31. 
1988.  May  8, 1980.  and  March  9. 199a 

These  subaattads  were  in  response  to 
the  February  24. 1984.  and  May  28, 1988. 
letters  from  EPA  requesting  a  SIP 
revision  becaase  Tulsa  County  failed  to 
attain  the  ozone  standard  by  December 
31, 1982.  and  1987.  respectively. 

EPA  is  also  proposing  to  approve  an 
updated  redeslgnation  request 
submitted  Mardi  23, 1990.  for  Tulsa 
County.  EPA  originally  proposed  to 
disapprove  a  August  9. 1988.  request  on 
September  7, 1989.  at  54  FR  37132.  This 
notice  will  disctiss  EPA's  response  to 
the  comments  received  on  the 
September  7, 1989.  notice  and  Q'A's 
proposed  action. 

dates:  Comments  on  this  action  must  be 
received  at  the  EPA  Region  6  Office  by 
October  5, 1990.  Public  comments  are 
requested  and  will  be  considered  before 
taking  final  action. 

addresses:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Oiggs,  Chief.  Planning 
Section  of  the  EPA  Region  6.  Air 
Programs  Branch  (address  below). 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  dming  normal  business  hours 
at  the  following  locations: 
U.S.  Enviroianental  Protection  Agency. 
Region  6.  Air  Programs  Branch  (6T- 
AP).  144S  Ross  Avenue.  Dallas. 
Texas  75202. 
Oklahoma  State  Department  of  Health, 
Air  Qu^ty  Service,  1000  Northeast 
10th  Street.  Oklahoma  City. 
Oklahoma  73152. 
FOR  FURTHER  INFORMATION  CONTACT: 

E)r.  John  Crocker  or  Mr.  Gregg  Guthrie. 

telephone  (214)  655-7214  or  (FTS)  255- 

7214. 

SUPPLEMRITARY  INFORMATION: 

A.  Background 

Under  section  107(d)  of  die  Clean  Air 
Act  (CAA).  the  Administrator  of  EPA 
has  promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  State. 
On  March  3, 197a  at  43  FR  9037  EPA 
identified  Tulsa  County,  Oklahoma  as 
nonattainment  for  the  ozone  NAAQS.  In 
accordance  with  the  requirements  of  the 
CAA  of  1977  for  soch  nonattainment 
areas,  the  State  of  Oklahoma  submitted 
a  SIP  revision  in  April  of  1979.  The  1979 
SIP  indicated  the  ozone  standard  would 
be  achieved  by  December  31. 1982.  The 
1979  Tulsa  County  SIP  revision  was 
conditionally  approved  on  February  13, 
1980,  at  45  PR  9733.  After  additicmal 
submittals  by  the  Oklahoma  State 
Department  of  Healtii  (OSDH).  EPA 
removed  the  conditions  on  the  1979 


ozone  plan  revision  on  November  28, 
1980,  at  45  FR  79051.  The  approved 
revision  included  the  adoption  of  the 
required  Set  I  and  Set  II  stationary 
source  regulations  which  reflected  the 
aM>lication  of  reasonably  available 
control  technology  (RACT).  Because  die 
1979  SIP  predicted  attainment  by 
December  31, 1982,  diese  RACT 
regulations  were  reqtdred  for  major 
soiu-ces  only. 

Violations  of  the  ozime  NAAQS 
continued  during  1983.  ConsequenUy.  on 
February  24. 1984.  EPA  issued  a  letter  to 
the  Governor  of  Oklahoma  calling  for  a 
revision  to  correct  the  inadequacy  of  the 
existing  SIP.  As  a  Po8t-1982 
nonattainment  county,  EPA  required  the 
adoption  of  regulations  specified  in  the 
Group  I.  n  and  III  Control  Techniques 
Guideline  (CTG)  documents  for  both 
major  and  minor  sources  located  in  the 
County.  The  State  was  also  required  to 
adopt  regulations  for  non-CTG  major 
sources  of  VOC.  implement  a  vehicle 
Inspection/Maintenance  program  and 
submit  a  demonstration  of  attainmenL 

On  February  20, 1985,  the  Governor  of 
Oklahoma,  submitted  a  SIP  revision 
designed  to  achieve  the  ozone  standard 
in  Tulsa  County.  Supplemental 
information  was  submitted  on  August 
23, 1985,  January  21,  June  2,  September  2, 
and  December  22, 1988.  On  July  20, 1985, 
the  Oklahoma  Department  of  Public 
Safety  (DPS)  submitted  the  proposed 
anti-tampering  regulation  for  Tulsa 
County  to  EPA.  The  DPS  conducted  a 
public  hearing  on  the  proposed  anti- 
tampering  program  on  May  7, 1985.  The 
final  anti-tampering  regidation  was 
submitted  to  EPA  by  the  Governor  on 
October  8. 1985. 

On  March  31. 1968,  the  Governor  of 
Oklahoma  submitted  Oklahoma  An* 
Pollution  Control  Regulation  (OAPCR) 
3.7.5-Mh)(2).  "Storage  of  Volatile 
Organic  Compounds  400 — 40,000  gallons 
(9.5—953  bbls)"  (i.e.,  stage  1  vapor 
recovery  regulation). 

Because  1984-1986  monitoring  data 
did  not  demonstrate  attainment  of  the 
ozone  NAAQS,  the  Tulsa  metropolitan 
statistical  area  (MSA)  was  identified  as 
a  potential  1988  SIP  Call  area  in 
appendix  A  of  the  proposed  Po8t-1987 
Ozone/Carbon  Monoxide  strategy  that 
was  published  in  the  Federal  Re^star  on 
November  24, 1987.  -EPA  issued  a  Phase 
I  SIP  Call  for  the  Tulsa  MSA  on  May  28, 
1988,  since  the  1985-1987  ambient 
monitoring  data  continued  to  reveal  the 
area  as  nonattainment  with  a  calculated 
expected  exceedance  rate  of  1.1  per 
year.  As  a  Phase  I  SIP  Call  area,  the 
State  was  required  to  correct 
deficiencies  and  inconsistencies  in  their 
existing  SIP.  complete  the  adoption  of 
regulations  previously  required  under 


part  D  of  die  CAA.  and  begin  qidatiiiR 
their  radssion  inventoiy  to  reflect 
current  emission  levels  in  dM  Tnlsa 
MSA. 

On  May  8, 1999,  the  Governor  <rf 

Oklahoma  submitted  a  revised  OAPCR 
3.7.5-4(i)(3)  "Transport/DeMvery  Vessel 
Requirements"  to  control  leaking 
gasoline  tank  trucks  in  Tulsa  County. 

On  March  9, 1990,  the  Governor  of 
Oklahoma  submitted  four  new 
regulations  and  several  miscellaneoos 
changes  to  the  existing  SIP  approved 
regulations  in  Tulsa  County. 

B.  Plan  Review 

The  control  strategy  for  attainment  of 
the  ozone  NAAQS  in  Tulsa  County  was 
prepared  by  the  OSDH.  The  OSDH  is 
the  agency  designated  by  the  State  as 
the  principal  authority  for  air  pollution 
control  matters  in  Oklahoma.  The  Indian 
Nations  Council  of  Governments 
(INCOG)  is  the  designated  planning 
agency  to  develop  the  transportation 
portion  of  the  SIP  in  Tulsa  County. 

EPA  reviewed  the  submittals  and 
developed  a  Technical  Support 
Document  (TSD)  ^  This  document  is 
available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  locations  listed  in  the  ADDRESSES 
section  of  this  notice. 

The  ozone  ^P  submittals  for  Tulsa 
County  were  reviewed  by  EPA  in 
accordance  with  the  requirements  of  the 
CAA  and  die  January  27, 1984,  Guidance 
Document  for  Correction  of  part  D  SIPs 
in  Nonattainment  Areas.  The  results  of 
that  review  are  contained  in  this  notice 
and  Lhe  TSD  dted  previously  in  this 
notice. 

C  Strategy 

EPA's  decision  that  Tulsa  County 
would  be  unable  to  demonstrate 
compliance  widi  the  ozone  NAAQS  was 
based  on  review  of  1981  through  1987 
ambient  ozone  monitoring  data  in  the 
National  Aerometric  Data  Bank  (NADB). 
Tulsa  County  experienced  5 
exceedances  of  die  ozone  NAAQS  in 
1981;  5  exceedances  in  1982;  6 
exceedances  in  1983;  4  exceedances  in 
1384;  3  exceedances  in  1985;  3 
exceedances  in  1988:  none  in  1987;  2 
exceedances  in  1988;  and  one  in  1989. 
Only  one  expected  exceedance  of  the 
ozone  NAAQS  per  monitoring  site  per 
year  is  allowed.  Ozone  is  formed 
primarily  from  emissions  of  nitrogen 
oxides  and  volatile  organic  compounds 
(VOCs).  Normally  VOC  emissions  are 
controlled  to  reduce  ozone 


■  Techrical  Sapport  Docannit  for  BPA't  Rcvi«w 
of  the  OUaboma  OMne  SIP  revifioa  for  TbIm 
County.  May  MSOi 
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concentratioiM.  A  modeling  analysis  to 
determine  the  percent  reduction  needed 
was  perfcnmed  by  the  State  and  verified 
by  EPA  «. 

The  OSDH  developed  control 
measures  based  on  the  12  percent 
reduction  requirements.  EPA  is 
proposing  to  approve  the  control 
strategy. 

D.  Data  and  Modeling  Analysis 

EPA  reviewed  and  verified  the  State's 
EKMA  Level  m  (i.e.,  city-specific) 
modeling  analysis  for  Tulsa  County, 
titled  "Level  III  City-Specific  Ozone 
Modeling  Analysis  for  Tulsa, 
Oklahoma"  dated  January  17, 1986. 
Adequate  supporting  docimientation 
was  provided  for  all  of  the  EKMA/ 
OZIPM-2  model  input  parameters.  The 
EPA  agrees  with  the  State's 
demonstration  of  a  VOC  reduction 
requirement  of  12  percent  estimate 
results  from  modeling  a  design  day 
value  of  0.128  ppm  for  July  13, 1984. 

EPA  is  proposing  to  approve  the 
modeling  analysis. 

E.  Stationary  Source  Control 

For  the  Tulsa  County  ozone 
nonattainment  area,  EPA  requires  the 
stationary  source  portion  of  the  SIP  to 
contain  legally  enforceable  regulations 
which  reflect  the  apphcation  of  RACT 
for  the  following  sources:  (1)  All  sources 
of  VOC  covered  by  a  CTG  document 
published  by  EPA,  and  (2)  all  remaining 
sources  of  VOCs  with  the  potential  to 
emit  100  TPY  or  more. 

EPA  has  published  three  series  of 
CTG  documents,  (i.e..  Set  L  Set  n,  and 
Set  ni).  The  OSDH  submitted  RACT 
regulations  for  Set  I  and  Set  II  CTG 
source  categories  on  April  2, 1979,  and 
April  11, 1980.  EPA  approved  the 
submittals  on  February  13, 1980,  at  45  FR 
9733,  November  28, 1980,  at  45  FR  79.051, 
and  April  13. 1982,  at  47  FR  15795.  These 
actions  represented  a  successful 


*  The  dty-«{Mcific  Level  VI  modeling  approach 
used  to  determine  VOC  reductioni  needed  was  the 
Empirical  Kinetic  Modeling  Approach  (EKMA/ 
OZIFK4-2).  The  State  uaed  a  17.e  modeling  ratio  for 
nomnethane  hydrocai^Mna  to  nitrogen  oxides 
(NMHC/NO.)-  Modeling  using  the  17.6  value 
showed  that  the  VOC  reduction  needed  to  bring 
Tulsa  County  into  attainment  by  1967  was  12 
percent  of  the  1964  emissions  level.  The  1964 
emissions  inventory  shows  the  VOC  breakdown  as 
28  percent  from  stationary  sources  and  72  percent 
from  mobile  sources.  The  revision  demonstrated 
that  the  implementation  of  the  anti-tampering 
program  along  with  the  continuation  of  the  Federal 
Motor  Vehicle  Control  Program  (FMVCP)  would 
reduce  the  overall  VOC  emissions  by  16.4  percent 
by  December  31. 1967.  The  actual  reduction  needed 
to  attain  the  0>  standard  in  Tulsa  County  is  12 
percent  The  Stale  plan  anticipated  a  19.7  percent 
total  VOC  reduction  by  December  31. 1967.  through 
control  of  stationary  sources,  the  FMVCP.  and 
maintenance  requirements  of  the  emission  control 
equipment  on  most  motor  vehicles  in  the  County. 


completion  of  the  1979  ozone  SIP  re- 
quirements in  Oklahoma. 

EPA  is  today  proposing  approval  of 
six  new  regulations  and  several 
amendments  to  the  existing  regulations 
for  Tulsa  County.  One  new  regulation  in 
the  February  20, 1985  submittal,  the  one 
new  regulation  contained  in  the  May  8, 

1989,  submittal,  and  four  of  the  five  new 
regulations  in  the  March  9, 1990, 
submittal  are  proposed  for  approval  in 
this  notice.  The  February  20, 1985, 
submittal  contained  two  additional 
regulations  that  have  since  been 
superseded  by  the  May  8, 1989,  and 
March  9, 1990,  submittals.  The  one 
remaining  new  regulation  in  the  March 
9, 1990,  submittal  (OAPCR  3.7.5-4(h)  and 
its  corresponding  Oklahoma 
Commissioner  of  Health  Orders)  was 
approved  in  a  separate  notice  on  Jime 
12, 1990,  at  55  FR  23730. 

Other  CTG  source  categories  are  not 
covered  by  regulation  because  there  are 
no  sources  located  in  Tulsa  County  that 
meet  the  category  applicability  criteria 
in  the  CTG  documents.  The  OSDH 
dociunented  this  in  the  March  9, 1990, 
submittal  by  listing  each  CTG  document 
and  its  corresponding  regulation  or 
negative  declaration  letter. 

The  State  has  also  committed,  in  an 
October  17, 1989,  letter,  to  develop  and 
incorporate  test  methods  into  OAPCR 
3.7  for  determining  the  capture 
efficiency  of  control  devices  associated 
with  coating  operations.  EPA  issued 
final  guidance  for  development  of  these 
test  methods  on  April  16, 1990,  (see 
"Guidelines  for  Developing  Capture 
Efficiency  Protocols").  During  Uie  next 
grant  year  the  State  will  study  the 
guidance  and  begin  its  rulemaking 
process. 

Therefore,  EPA  is  proposing  to 
approve  the  stationary  source  portion  of 
the  Tulsa  Coimty  ozone  SIP  since  it 
contains  RACT  regulations  for  all  VOC 
sources  covered  by  the  CTG  document 
and  for  all  those  not  covered  by  the 
CTG  document  with  a  potential  to  emit 
of  100  TPY  or  more. 

F.  Spedfib  Stationary  Source 
Regulations 

The  February  20, 1985,  ozone  SIP 
submittal  contained  three  revised 
regulations  in  OAPCR  3.7.  Two  of  those 
r^ulations  have  been  superseded  by 
subsequent  submittals.  The  May  8, 1989, 
submittal  replaces  the  gasoline  tank 
truck  regulation  submittal.  The  stage  1 
vapor  recovery  regulation  submittal  was 
superseded  twice,  once  by  the  March  31, 
1986,  submittal  and  then  by  the  March  9, 

1990,  submittal. 

The  May  8, 1989,  SIP  submittal 
contained  one  new  regulation,  OAPCR 


3.7.5-4(i)(3)  for  gasoline  tank  trucks  in 
Tulsa  County.  "Ilus  submittal  supersedes 
the  gasoline  tank  truck  regulation  of  the 
February  20, 1985  submittal.  Specific 
new  regulations  for  Tulsa  Coimty  in  the 
March  9, 1990,  ozone  SIP  submittal  are 
OAPCR  3.7.5-4  (g),  (h).  (i)  and  0). 
OAPCR  3.7.5-4  (g)  and  (h)  are  new 
surface  coating  regulations.  OAPCR 
3.7.5-4{i)  is  for  controlling  VOCs  fi"om 
vapor  recovery  systems  in  the  petroleum 
marketing  industry  and  OAPCR  3.7.5- 
4{j)  is  for  controlling  VOCs  bom  the 
manufacture  of  fiberglass  products. 

EPA  has  identified  specific  items  in 
two  of  the  State's  regulations  that  will 
require  amendments.  EPA  informed  the 
State  these  involve  a  total  of  four  items, 
dealing  with  Commissioner's  equivalent 
determinations  in  OAPCR  3.7.5-4(g)  and 
OAPCR  3.7.5-(i)(3),  requiring 
amendments.  Three  of  the  items,  in 
sections  3.7.5-4{g)(9)(A),  3.7.5- 
4{i)(3)(B)(l)  and  3.7.5-4(i)(3)(B){3).  deal 
with  equivalent  test  methods  and  the 
fourth  in  3.7.5-4(g)(7)(A)(i)(b)  is  an 
equivalency  provision  originally 
intended  for  allowing  equivalent  control 
equipment.  The  State  has  agreed  to 
enter  into  a  memorandum  of 
understanding  (MOU)  with  EPA.  The 
MOU  will  include  a  commitment  to 
amend  the  regulations  as  expeditiously 
as  possible  but  no  later  than  one  year 
from  execution  of  the  MOU,  and  tiiat 
any  equivalent  methods  approved  by  the 
Commissioner,  prior  to  the  regulations 
amendment,  will  be  forwarded  to  EPA 
as  SIP  revisions.  That  MOU  must  be 
finalized  before  taking  final  action  and 
will  be  approved  as  part  of  the  SIP. 

1.  Vapor  Recovery  Systems — Stage  1 
Vapor  Recovery 

OAPCR  3.7.5-4(i)(l)  "Storage  of 
Volatile  Organic  Compoimds  400-40,000 
Gallons  (9.&-«53  bbls)"  for  Tulsa 
County  was  originally  submitted  as 
OAPCR  3.7.5-4{b)(2)  on  February  20, 
1985,  and  again  on  March  31, 1986.  The 
State  resubmitted  and  renumbered  this 
regulation  in  its  March  9, 1990,  submittal 
as  3.7.5-4(i)(l). 

EPA  reviewed  the  regulation  against 
the  CTG  document  "Design  Criteria  for 
Stage  1  Vapor  Control  Systems  Gasoline 
Service  Stations"  and  its  policy 
memorandimi  dated  August  17, 1979, 
titled  "Evaluation  of  10,000  Gallons  Per 
Month  Throughput  Exemptions  for 
Petroleum  Marketing  Operations." 

The  regulation  as  revised  provides 
that  the  most  restrictive  of  the  following 
determine  applicability  (1)  a  120,000 
gallons  per  year  or  more  throughput,  or 
(2)  a  taidc  size  of  2,000  gallons  or  more. 
Also,  once  a  80urt:e  has  become  subject 
to  the  regulation,  it  remains  subject 


In  addition,  OAPCR  3.7.5-4{i)(l) 
provides  test  methods  and  requires 
faciUties  to  obtain  certification  that  the 
tank  tinicks  delivering  products  have 
been  certified  leak  ti^t  by  OAPCR 
3.7.5-4(i)(3). 

The  State  predicted  that  OAPCR 
3.7.5-4(i)(l)  would  result  in  a  95  percent 
decrease  (1,280  tons)  of  VOCs  for 
service  station  loading  (Stage  1)  and  an 
80  percent  decrease  (ISO  tons)  for 
Gasoline  Bulk  Plants.  This  would  reduce 
overall  VOC  emissions  by  3.8  percent  by 
December  31. 1987. 

2.  Vapor  Recovery  Systems— Loading  of 
Volatile  Organic  Compounds 

OAPCR  3.7.5-4(i)(2)  "Loading  of 
Volatile  Organic  Compounds"  for  Tulsa 
County  was  submitted  by  the  Governor 
on  March  9, 1990,  in  response  to  EPA's 
May  26, 1988.  SIP  Call  letter. 

EPA  reviewed  OAPCR  3.7.5-4(i)(2) 
against  the  requirements  of  appendix  D 
titled  "Discrepancies  and 
Inconsistencies  Found  in  Current  SIP's" 
of  tiie  November  24, 1987,  Federal 
Register  notice,  at  52  FR  45105,  and  the 
EPA  document  tided  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations;  Clarification  to 
appendix  D  of  November  24, 1987 
Federal  Register"  dated  May  25, 1988. 

The  State's  original  loading  regulation 
(OAPCR  3.7.&-4(b)(3)).  applied  to  both 
Oklahoma  and  Tulsa  Counties.  EPA 
originally  a[f>roved  this  regulation  as 
OAPCR  15.523  on  February  13. 1980,  at 
45  FR  9733.  OAPCR  15.523  was 
subsequently  renumbered  as  OAPCR 
3.7.5-^(b](3)  and  continues  to  apply  in 
Oklahoma  County.  On  March  9, 1990,  an 
amended  OAPCR  3.7.5-4(b}(3)  was 
submitted  as  OAPCR  3.7.5-4(i)(2) 
specifically  for  Tulsa  County. 

Amendments  to  the  existing  approved 
regulation  include  adding  section  (G) 
which  adopts  NSPS  reference  method  21 
for  detecting  leaks  from  vapor  recovery 
systems,  and  the  condition  that  if  a  leak 
greater  than  5000  ppm  is  found  it  must 
be  repaired  within  15  days.  Records  of 
.  the  inspections  and  repairs  must  be 
maintained  for  two  years. 

3.  Vapor  Recovery  Systems— Gasoline 
Tank  Trucks 

OAPCR  3.7.5-4(i)(3)  "Transport/ 
Delivery  Vessel  Requirements"  for  Tulsa 
County  was  submitted  by  the  Governor 
on  May  8, 1989,  in  response  to  EPA's 
May  26, 1988,  SIP  Call  letter. 

The  State's  original  gasoline  tank 
truck  regulatory  revision  (OAPCR  3.7.5- 
4(b)(4)),  submitted  February  20. 1985,  in 
response  to  the  EPA's  SIP  call  of 
February  24, 1984,  applied  to  both 
Oklahoma  County  and  Tulsa  County. 
Since  Oklahoma  County  was  not  under 


the  1988  ozone  SIP  call  (it  achieved 
attainment  by  December  31, 1982),  the 
State  chose  to  write  a  new  regulation 
specific  to  Tidsa  County.  Sources  in 
Oklahoma  County  remain  subject  to 
OAPCR  3.7.5-4(b)(4). 

EPA  reviewed  the  new  regulation 
against  the  CTG  document  "Control  of 
Volatile  Organic  Compound  Leaks  from 
Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems"  (EPA  450/2-78- 
051). 

OAPCR  3.7.5-4(i)(3)  contains  the 
necessary  requirements  so  that  it 
represents  RACT.  The  new  regulation 
requires:  (1)  The  requirement  for  an 
annual  certification  that  the  tank  truck 
is  leak  tight;  (2)  a  requirement  that  each 
truck  have  a  sticker  identifying  the  tank 
and  die  date  it  was  last  tested;  and  (3) 
the  test  method  for  certification  is 
identified  as  the  pressure  and  vacuum 
test. 

*  Surface  Coating  of  Metal  Parts  and 
Products 

OAPCR  3.7.5-4(g)  "Coating  of  Parts 
and  Products"  was  submitted  by  the 
Governor  on  March  9, 1990,  in  response 
to  EPA's  May  28, 1988,  SIP  call  letter. 

The  State's  existing  surface  coating 
regulation  (OAPCR  3.7.3(a)  "Coating  of 
Parts  and  Products")  applies  statewide. 
Since  the  remainder  of  Oklahoma  was 
not  under  the  1988  ozone  SIP  call,  the 
State  chose  to  adopt  a  new  regulation 
specific  to  Tulsa  County  (i.e.,  OAPCR 
3.7.5-4{g)). 

EPA  reviewed  the  regulation  agamst 
the  CTG  document  "Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products"  (EPA  450/2-78-015).  OAPCR 
3.7.5-4(g)  contains  requirements  so  that 
it  mirrors  the  CTG  document.  Sources 
may  comply  with  the  regulation  by 
either  meeting  the  coating  limitations  on 
a  daily  weighted  average  or  installing 
control  equipment.  If  control  equipment 
is  chosen,  the  equipment  must  meet  an 
overall  efficiency  of  85  percent  and 
reduce  emissions  to  the  level  that  would 
result  from  the  use  of  coatings  that  meet 
the  limitations  of  the  regulation. 
Compliance  is  determined  through 
material  data  sheets  listing  the  VOC 
content  and  EPA  reference  method  24 
found  at  40  CFR  part  60,  appendix  A. 
EPA  has  determined  that  the  regulation 
represents  RACT  as  discussed  in  the 
CTG  and  is  therefore  proposing 
approval. 

5.  Petroleum  (Solvent)  Dry  Cleaning 

OAPCR  3.7.5-4(f)  "Petix)leum 
(Solvent)  Dry  Cleaning"  for  Tulsa 
County  was  submitted  on  February  20, 
1985,  in  response  to  the  February  24, 
1984  SIP  call.  EPA  reviewed  the 
regulation  against  the  SET  III  CTG   - 


document  "Large  Petit)leum  Dry 
Qeaners"  (EPA  450/3-82-009).  EPA's 
review  of  the  regulation  indicated  that  it 
did  not  contain  a  specific  emission 
limitation  and  is  a  housekeeping 
regulation. 

The  CTG  doctmient  recommends 
specific  emission  limitations.  The  State 
submitted  a  negative  declaration  by  a 
September  2. 1988,  letter  demonsti-ating 
that  the  facilities  in  Tulsa  County  are 
smaller  than  those  recommended  for 
control  in  the  CTG  document.  The  CTG 
docimient  recommended  controlling 
sources  which  consimie  123,000  liters 
(32,500  gal.)  of  solvent  or  more  annually. 
The  dry  cleaners  in  Tulsa  County 
consume  significantiy  less  than  the 
recommended  CTG  outpoint  (i.e..  32,500 
gal).  The  Tulsa  dry  cleaners  as  a  whole 
consume  approximately  35,000  gallons 
per  year,  the  largest  of  which  consumes 
about  one  tiiird  of  the  35,000  gallons. 

However,  because  OAPCR  3.7.5-4(f) 
will  lead  to  added  reductions  in  Tulsa 
Coimty,  EPA  is  proposing  to  approve 
OAPCR  3.7.5-4(f)  under  part  A  section 
110  of  the  CAA.  However,  this 
regulation  is  not  being  proposed  as 
representing  RACT  under  part  D  section 
172  of  the  CAA. 

ft  Manufacture  of  Fiberglass  Parts  and 
Products 

OAPCR  3.7  J-40)  "Manufachire  of 
Fiberglass  Parts  and  Products"  in  Tulsa 
County  was  submitted  by  the  Governor 
on  March  9, 1990,  in  response  to  EPA's 
May  26, 1988,  SIP  call.  EPA  has  no  CTG 
document  for  this  source  category,  but 
has  reviewed  the  regulation  against  the 
general  guidance  for  development  of 
lOQ-TPY  non-CTG  Source  regulations. 

OAPCR  3.7.5-4(j)  requires  sources  to 
either  (1)  Install  conti-ol  equipment  by 
February  12, 1991,  which  will  achieve  85 
percent  overall  conti-ol  from  individual 
operations  emitting  greater  than  six  tons 
of  VOS  per  year  based  on  6240  hours 
per  year,  or  (2)  develop  a  plan,  to  be 
submitted  6  months  prior  to  the 
compliance  date,  for  reducing  emissions 
to  the  level  equivalent  to  that  obtained 
by  application  of  item  (1)  above.  The 
second  requirement  was  developed  in   . 
the  anticipation  that  the  source  could 
wplace  or  reformulate  its  current 
solvent  to  allow  reduced  usage,  thereby 
minimizing  the  VOC  emissions  to  die 
atmosphere. 

Tulsa  County  has  only  one  source 
subject  to  the  requirements  of  tiie 
regulation.  EPA  has  reviewed  OAPCR 
3.7.4-5(j)  and  is  proposing  to  find  that  it 
represents  RACT  for  diis  source 
category  and  is  therefore  proposing 
approval. 


/  ¥bi  B.  Nok  172  /  WeAewfay.  SepMabv  Jw  MM  / 
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7.  MuaethaBom  Chiwgp^to  OAFCR9.T 

Im  Miiitii  to  H^A'a  May  2Bw  ISBflL  SV 
call  thaOmilha»»Mra  aMMffnn 
miscellnnaniia  rhangai  taOAFCRSJ 
t^ontfol  of  Eteisstons  oTOrgaoic 
Materiala^.  Tbaae^^aagaa  wesa 
subnWedtyffcftGoiwior  on  March  fl^ 
1990.  Ike  la^arfiyoflfca  amwittneotli 
axe  fbaad  Id  CWTCR  X7L5  Tfon- 
AKaABflBenf  Anas:  AddMtonrfCoptBifii 
Requua^.  ER^  reviewed  OAFCK  9J.5 
agaiaat  Aa  reqqfremanla  of  Appendix  D 
titled  THacrepancfes  and 
Inconabtutciea  RHOid  bi  Ctanent  SEPV 
of  tke  November  M.  1987.  Adeial 
Ragblar  autfoe,  at  52  FR  4510Sv  bbA  tfie 
EPA  douaineut  titled  *%sne9  Refafing  to 
VOC  Regulation  Ctatpoints,  Denciencies, 
and  Deviations;  GtaiiflLa tiud  to 
Appendix  D  of  Nbvenibei  2t,  1987 
Fautaal  RBglrtet''  dated  Maj^  25, 1988. 
Both  docmnents  are  treated  as 
suppfements  to  tfte  May  28. 1968.  SfP 
cal. 

The  rcgatsfiona  iw.it  aoieaded  in  tbe 
foUowng  BBaonar 

"Aa  tetm  Aimctarwas  replaced  vnth 
Commissioner  duoagkeat  QAPCR  3 J  to 
make  it  cuiisiutent. 

OAPCR  3^  J(b)  DefmitioBS  was 
amended  by  deleting  the  dpfinTtion  of 
"organic  solvent"  and  adding  a 
de&iition  of  Volatile  Organic  Solvent 
(VOS).  This  definition  closely  foHows 
EPA's  j-"-*~-T~  on  the  defintioa  of 
VOC 

OAPC31 3^.5-2|a)  Petroleum  Refinery 
Equipeneat  Leaks  was.  aaiended  to:  (1) 
Renove  the  naior  aource  exes^tion;  (2) 
reiBrOire  Commissioaer  discretioa  from 
section*  (aKlMBKi).(a«5MA). 
(a)(^AMi}.  and  (aM9):  (3]  require 
inaccessiUe  valves  to  be  raonitored 
during  annual  shutdown:  [4)  lower  the 
monitoring  exemption  level  to  0l3  psi.; 
(5)  require  aB  lines  or  pipes  terminating 
with  a  valve  to  be  sealed  with  a  second 
valve,  a  blind  flange,  a  plug  or  a  cap;  (6) 
replace  the  testing  method  with  Method 
21  of  40  CFR  part  80;  f7]  require 
quarterly  mondoring  reports  rather  than 
semiannual;  [B]  require  leaking 
componeota  to  be  repaired  and  reteated 
within  15  days  rather  than  30  da3rr.  and 
(9)  require  aff  parap  seals  to  be  visaaDy 
monitored  oo  a  weiekly  basis  rather  than 
monlM^._ 

OAPCR  3L7.5-2(b)AE:^ie/7Ai>cesa   • 
Uaft  Thiaufuiinrfwaa  amended  to:  fl) 
Deffaie  Ibe  tern  "torn  around"i  and  (^ 
eliminate  venting  to  the  atmosphere 
until  tbe  pteasuf  a  i»  recced  tia  leaa  than 
5  psig  uBoa^t  oonkot  SBTioea. 

OAKR  %yJ5-afi^ltefimery  Vaeumn 
I^FonKtBgSfstKKt  waa  anendcd  lar  fl} 
Define  tfca  tenna  "Aeeaawlaioi''.  and 
"HotarePV  (2}  require  test  itpwls  and 
maintenance  records  to  be  mai 


for  two  yeanr  (St  reqoire  laM*  to  be 


of  "a  flafliec  a0D  fVj  specs^r  teat  i 
Eton  appenvv  A  aF49.GIv  part  8ft 

OAPOr  aL7.S.i|^  AteibiaR  iapatf 
Storage  in  External  Pbatu^^^efTmla 
was  ansBdoi  t»  ceqoii^aeai-asiMMll^ 
visiMe  nspectMaa  nr  nolci^  fBan.  av 
0  Aer  ope^gs  ia  Ae  seala  or  aeal 
fibric. 

OAPCai  S^3-4(^l>  Starage  of 
Volatile  Organic  Compounds — Greattr 
than  4tll€dl9  guMbiw  (SS3  bbk)  waa 
amended  to;  ft)  Reqnim  dasnre  seala  to 
meet  tlie  requuene&ffa  or  uapi^r  9*7.^^ 
3(al(3HA]^  fH  delete  the  90  pareenl 

reeorery  systems  sad  replace  il  widi  an 
eaiiaaioB  fiHvtaaon  ch  ^w  n^/  ater  ot 
gasowie  kansRiTefl. 

OAPGR  3.7.5-4(c)  Metet  Cteaning  waa 
amended  toe  (1)  Define  the  term 
"freeboard";  (2)  require  test  methods 
and  two  year  recordkeeping;  (3)  replace 
the  term  "facility"  with  "unit";  (4)  add 
test  methods  of  40  CFR  part  60. 
appendix  A:  and  {5]  require  test  reports 
and  maintenance  records  be  maiiitaaied 
for  two  years.  In  adcBtion,  section  three 
concerning  conveyonzed  degreasers 
was  amended  by  adding  requirements 
for  major  control  devices  and  safety 
switches  for  degreasers  widt  a  air/vapor 
interface  of  more  than  2.0  m*. 

OAPCR  3.7.5-4(d)  Graphic  Arts 
Systems  was  amended  to  replace  the 
outdated  test  method  with  0>A 
reference  method  24  found  at  40  CFR 
Part  80,  appendix  A. 

EPA  is  proposing  to  approve  the  six 
new  stationary  source  regulations  and 
the  amendments  to  the  existing 
stationary  source  regulations  for  Ttatsa 
County. 


aNaw 


Rewiaw 


OklaboaM's  reqairenienta  Ksted  in 
OAPCR  1.4  (Air  Resources  Maaagenent: 
Pemite  Rei^ared)  in  general  a»  wett  as 
the  specffic  reqaireHienta  tt  section 
1.4.5(c).  (dK  md  (a)  (under  1A5  Major 
Soareea^oBattaHMBent  Areaa),  wUl 
ensure  thai  the  eariasioiia  from  new 
sources  sboidd  net  awceed  the  growdi 
allowance*.  Sbenld  Ae  yewtb 
allowances  be  consaniad,  QAPCR  1.4 
will  reqirire  eeMoaioa  affaals  to  maaM 


approved  far  cunafcuUiafc  The  new 
source  review  program  also  reqajres  the 
application  el  lowest  adiiavabla 
emission  rate  (LAER)  technology.  EPA 
.approved  QAFCR  1.4Jk  nr  May  M.  1983. 
at  48  FR  28287. 


The  Febtaasjpm  OBBk 

included  a 


•  PiAsadKidB 

•  Sl(lMliafii« 

•  TmSIcIfow  Iiaprowmeati 

These 


thaJaaanNattanaCiii—nrf 
Governments  (INCOG)  tm  |u^  19. : 
TCMa  identified  by  INCOG  wase 
analyzed  in  detail  &1.  a  document  titled^ 
Evaluation  of  Transportation  Control 
Measures.  TUa  decaaent  waa  prepared 
by  INCOG  and  suboHtted  to  an 
appropriate  review,  approval,  and 
enuui  senicnt  comnittees.  iCMa 
identified  as  leasonably  availaMe  for 
implenentation  in  T^risa  COunty  were 
recommended  to  OSLni  for  inchision  in 
the  SIP.  OSDH  incorporeted  the 
recommended  TCMs  with  the  other 
portions  of  the  SIP  and  conducted  a 
pubhc  hearing  in  CMdahoma  City, 
Oklahoma  on  January  15, 198S.  The 
Tt]Ms  in  the  plan  were  selected  based 
on  the  results  of  an  analysis  by  INCOG 
of  the  18  measures  listed  in  section 
108{n  of  die  1977  CAA.  The  TCMs  are 
designed  to  reduce  automobile 
emissions  by  reducing  v^de  miles 
traveled  (VMT]  through  greater  use  of 
public  transit,  park  and  ride,  and 
ridesharing.  The  INtXKJ  report '  on  the 
TCM  evaluatioo  provides  the  rationale 
for  selection  or  rejection  of  eadi  TCM. 
The  recommended  TCMs  were  projected 
to  reduce  automobile  emissions  by  362 
tons  by  1987. 

EPA  is  proposing  to  approve  the 
above  discussed  TCMs. 

L  VaWda  fawpectien  and  ManitonaBca 

(I/M) 

Tbe  State  of  OUaboma  has 
implemented  an  anti-taaipefiag 
program  *  in  Tulaa  County.  Oklahoma 
The  Tuba  I/M  pro-am  placea  emphasis 
on  the  reduction  of  excess  eaiiHsiona 
resulting  because  of  tampering  or 
misraefliig  of  vehicles.  The  program 
includes  an  annual  vehicle  inspection 
forts 
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mechanic  training  program,  a  public 
awareness  program,  and  enforcement  of 
State  regulations  against  tampering  and 
misfueling,  It  also  includes  a  visual 
check  of  the  components  of  the  vehicle 
emission  control  systems  and  a  tailpipe 
test  to  detect  lead  in  vehicles  requiring 
unleaded  gasoline. 

EPA's  Mobile  3  model  indicated  that 
the  mobile  source  program  would  reduce 
automobile  hydrocarbon  emissions  by 
26.2  percent,  meeting  the  minimum 
emission  reduction  requirement  for  a  25 
percent  reduction  in  light  duty  vehicle 
emissions.  Therefore.  EPA  is  proposing 
to  approve  the  anti-tampering  regulation 
asRACT. 

J.  I/M  ProBram  Descriptton 

The  Oklahoma  I/M  program  consists 
of  the  following  segments: 

1 — An  annasl  inspection  of  vehicles  for 
tampering  of  the  emission  control 
systems  or  fuel-switching,  and  a  repair 
requirement  to  correct  any  deficiencies 
before  an  inspection  sticlcer  is  issued. 

2— A  Public  Information  Program. 

3 — An  Inspector  Training  Program. 

4— Active  taforcement  of  the  inspection 
requirement. 

5— Certification  of  stations  and  inspectors. 

&— An  effective  quality  control  program  over 
the  inflections  and  recordlceeping. 

The  anti'tampering  program  was 
implemented  on  January  1. 1986.  and  it 
is  conducted  in  conjunction  with  the 
annual  vehicle  safety  inspection 
program  administered  by  the 
Department  of  Public  Safety  (DPS).  The 
legal  authority  for  the  anti-tampering 
program  ia  contained  in  section  856  of 
title  47  of  the  Oklahoma  Statutes. 
Section  854  authorizes  and  directs  the 
Commissioner  of  the  DPS  to  make  the 
necessary  rules  and  regulations  for  the 
administration  and  enforcement  of  the 
anti-tampering  inspection  program. 

The  vehicle  inspection  requirement 
applies  to  all  1979  and  later  model  year 
gasoline  powered  automobiles  and 
trucks  up  to  8500  poimds  gross  vehicle 
weight  owned  and  operated  in  the 
program  area.  The  visual  inspection  is 
designed  to  identify  any  evidence  of 
tampering  or  obvious  need  for  service. 
The  presence  of  lead  in  cars  which 
should  be  using  unleaded  fuel,  will  also 
be  checked. 

The  visual  check  includes  the 
following  components: 

•  Catalytic  converter  systems; 

•  Fuel  inlet  restricton 

•  Evaporative  emissions  system; 

•  Air  injection  systems; 

•  Positive  crankcase  ventilation  system; 

•  Oxygen  sensor 

•  Thermostatic  air  deamen  and 

•  Exhaust  gas  recirculation  system. 


Lead  sensitive  test  paper  is  used  to 
detect  lead  in  the  tailpipe  of  vehicles 
requiring  unleaded  fuel.  The  vehicle  will 
fail  inspection  if  any  emission  control 
component  is  missing,  disconnected  or 
shows  evidence  that  tampering  has 
occurred  or,  if  the  lead  detection  test 
reveals  lead  in  the  tailpipe  of  a  vehicle 
requiring  unleaded  fuel.  Vehicles  that 
fail  die  catalyst,  fuel  inlet  restrictor,  or 
lead  detection  test  must  replace  the 
catalyst  before  being  reinspected. 
Vehicles  that  fail  any  item  of  the 
inspection  will  have  to  be  repaired  by  a 
mechanic  of  the  owner's  choice  and 
returned  for  reinspection  within  thirty 
(30)  days.  If  the  vehicle  passes 
reinspection,  then  a  certificate  of 
inspection  will  be  issued. 

The  DPS  rules  and  regulations  require 
"proper  replacement"  of  tampered  or 
missing  items.  The  State  has  submitted  a 
written  interpretation  by  the  DPS  dated 
June  26, 1987,  of  the  term  "proper 
replacement"  in  {  856.1(C)  of  the 
Oklahoma  statutes  to  mean  "original 
equipment  manufacturer  (OEM)  or 
equivalent".  The  catalytic  converter 
may  be  replaced  by  an  OEM  or  an  EPA 
approved  aftermarket  catalytic 
converter. 

The  annual  anti-tampering  inspection 
requirement  will  be  enforced  through  a 
windshield  sticker  system.  Vehicles 
subject  to  the  anti-tampering  inspection 
will  display  a  larger  and  different 
colored  windshield  sticker  than  vehicles 
subject  only  to  the  safety  inspection. 
The  sticker  will  also  have  the  word 
"EMISSION"  across  the  front. 

Although  the  program  will  be  enforced 
by  State,  County  and  City  Police 
Departments,  primary  enforcement  will 
rest  wiUi  die  Tulsa  City  Police 
Department  The  City  of  Tulsa  has 
adopted  the  State's  regulation  and 
citations  can  be  issued  with  a  maximum 
penalty  of  $500  to  owners  operating  non- 
complying  vehicles.  The  Tulsa  City 
Police  Department  has  committed  to 
aggressively  enforce  the  anti-tampering 
program.  When  a  citation  is  issued,  the 
owner  has  fifteen  (15)  days  to  secure  a 
proper  inspection. 

Tlie  rules  and  regulations  manual 
requires  vehicles  owned  and  operated  in 
the  program  area  to  be  inspected  in  that 
area.  All  inspection  stations,  statewide, 
are  required  to  verify  the  residence  of 
the  vehicle  owner  prior  to  conducting  an 
inspection.  This  will  be  accomplished  by 
checking  the  owner's  driver's  license 
and  the  certificate  of  insurance.  The 
insurante  certificate  was  determined  to 
be  the  best  method  of  verifying 
residence  since  State  law  requires  the 
certificate  to  be  carried  at  all  times  and 
it  must  be  renewed  every  six  months.  If 
a  vehicle  subject  to  the  program  is 


presented  for  inspection  outside  the 
program  area,  the  inspection  station  will 
not  inspect  the  vehicle  and  will  inform 
the  owner  that  the  vehicle  must  be 
inspected  in  the  program  area. 

A  vehicle  which  has  failed  an 
inspection  will  be  easily  identified  by 
law  enforcement  officers  since  the 
sticker  will  be  marked  with  a  large  "X". 
Inspection  stations  are  required  to 
remove  stickers  which  have  expired 
when  die  vehicle  is  presented  for 
inspection.  If  the  sticker  has  not  expired 
and  the  vehicle  failed  the  inspection,  it 
will  be  merited  with  an  "X".  All 
motorists  have  the  right  to  appeal  to  the 
DPS  any  rejection  certificate  issued 
within  seven  days.  When  an  inspection 
decision  is  appealed,  the  DPS  will 
reinspect  the  vehicle  within  30  days. 

The  DPS  has  trained  all  inspectors  in 
the  I/M  program  area.  The  training 
consists  of  inspecting  the  emission 
control  systems  and  detecting  tampering 
and  misfueling.  To  be  certified,  an 
inspector  must  complete  the  prescribed 
training  and  pass  a  written  test 
Inspectors  may  not  transfer  from  one 
station  to  anodier  without  being 
recertified  and  they  are  subject  to 
reexamination  at  any  time. 

Each  inspection  station  will  be  visited 
by  a  DPS  trooper  at  least  once  every 
two  months.  "The  trooper  will  audit  the 
records  to  ensure  that  the  stickers  are 
accountable  and  he  will  observe 
inspections  to  ensure  compliance  with 
the  proper  procedures.  If  deviations  are 
noted,  die  station  and/ or  inspector  is 
subject  to  suspension  or  revocation  of 
license  or  recertification  by  the  DPS. 
Any  station  operator  or  inspector  who  is 
convicted  of  a  violation  is  subject  to  a 
fine  of  up  to  $500  and/or  imprisonment 
for  not  more  than  30  days.  As  committed 
in  a  January  16, 1990,  letter,  die  DPS  will 
annually  conduct  unaimounced  visits  to 
10  percent  of  die  Tulsa  inspection 
stations  in  unmariced  cars  driven  by 
troopers  in  civilian  clothes  to  insure  that 
inspections  are  being  properly 
conducted.  The  January  16, 1990.  letter 
states  that  a  minimum  of  six  inspections 
will  be  accomplished  each  calendar 
quarter.  The  DPS  will  also  investigate 
all  complaints  received  from  the  public 
with  regard  to  inspection  stations  or 
inspectors. 

The  I/M  plan  does  not  contain 
recordkeeping  or  record  submittal 
commitments.  The  State  wall  need  to 
commit  to  report  semiannually  to  EPA, 
information  relating  to  the  effectiveness 
and  enforcement  of  the  I/M  program. 
Items  to  be  reported  shall  include,  at  a 
minimum:  (1)  The  approximate  number 
of  vehicles  to  be  inspected  based  on 
vehicle  type.  age.  fuel  type.  (2)  the 
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niimhtir  (tf  vehicles  teceivkig  and 
patsioK  inilial  inspfirtums.  (2)  the 
number  of  vehicles  failing  tha  initial 
inspection.  (4)  the  number  yaasing  after 
repair,  (5)  the  number  failing  for  each 
emission  contiol  device.  ^  the  number 
of  inspection  stickers  issued.  The  state 
wiU  also  be  committed  to  report  data 
concemiag  inspection  facifities.  Data  to 
be  retorted  shall  iiKlude:  [1]  The 
number  of  bcihties  licensed  to  perform 
inspections,  and  [2}  &e  nuoaber  of 
facility  licensees  and  inspector 
certificates  suspended  and  revoked.  The 
State  will  need  to  commit,  during  the 
public  comment  period  of  this  notice,  to 
collect  and  submit  semiannual  reports  of 
the  above  discussed  data  before  ^A 
will  fmalize  approval  of  the  Tulsa 
Ck>unty  ^st  198Z  ozone  SIP. 

A  pnblfc  information  program  was 
implemented  by  &e  OSDH.  Periodic 
new  refeases  began  in  Kfarcfa  1985, 
mcreased  near  Ae  program  start  date  of 
January  19B0  and  continued  into  tftst 
year.  Press  kits  were  piepared  and 
distributed  in  April  19B5  and  public 
service  announcements  oa  the  radio  and 
television  begpn  in  May  1985.  A 
brochure,  wlrich  explains  the  pro^«m, 
was  distributed  in  June  19^.  A 
brtjchnre,  which  explains  the  program, 
was  (fistribttted  m  fane  1985  by  the  EK% 
and  the  OSDH.  Other  activities  during 
the  mon^  ef  October  1S86  were  free 
tampering  impectiona  and  the 
distributfeii  in  residetrtial  water  bUts  of 
noHces  which  discussed  the  tampering 
inspection  program  and  die  health 
e^cts  of  aiftoniobile  emissions.  The 
anti-tampering  v^nde  inspection 
pni^sm  was  implemented  on  Jamiary  1. 
198& 

K.  Reasonable  Further  Progress  (RFF) 

The  Keasooafale  Ptather  Progress 
kWP\  ouvc  safawtted  with  the  Tulsa 
Post  82  omne  SP  pcedieted  student 
reductioos  wovid  be  adneved  to  attain 
the  oeone  NAAQS.  The  curve  showed 
that  a  decrease  of  7,467  tons  of  VOC  or 
19l7  percaat  vrauM  occur  in  Tulsa 
Conty  bcflwccB  1984  and  198?.  The 
OSDH  demonstrated  that  •  12  percent 
decrease  of  VOCs  (i.e.,  4.538  tana)  was 
reqsited  to 'attain  the  ooene  stanriard. 
The  En>  report  proiKted  aa  attasnment 
date  of  December  31, 1986.  Since 
December  31. 1987,  no  vif^atioos  of  &e 
ozone  NAAQS  hove  occaured  ia  Tulsa 
County. 

The  RFP  curve  deaM«skated  tkat 
predicted  reductions  would  be  achieved 
with  tha  inH>kneDtatioo  ef  OAPC&  »J. 
the  oonh—tion  of  Ibe  Federal  hioUtr 
Vehide  Contrai  Progrfun,  and 
implemsntnion  of  the  I/M  prograok 

The  Stafte  has  also  coaamitted  to 
report  annually  on  how  the  stationary 


source  regMlstions  and  the  I/M  program 
oontrihute  to  reasonable  fiirtiier 
progress.  These  reports  have  been 
suboHtted  by  the  State  for  years  1986 
through  1988  and  indicate  that  RFP  as 
being  met  during  those  years. 

L.  Rarfsaigpatioo 

1.  Background 

Under  section  lOTfdJ  of  the  Cleon  Afer 
Act  (CAA),  the  AdniBistrBtor  of  EPA 
has  promulgated  the  NAAQS  attairmient 
status  for  afl  areas  within  ecteh  State. 
These  area  designations  may  be  revised 
whenever  sufficient  rfala  become 
available  to  jnsttfy  a  redesignation.  On 
March  3. 1978,  at  43  PR  8962  EPA 
identified  Tulsa  County,  Oklahoma  as 
nonattainment  for  the  Ozone  NAAQS. 

Specific  policy  criteria  for  ozone 
redes^nation  reviews  are  given  in  the 
following  memoranda;  a  December  7, 
1979,  memorandum  from  Richard  G. 
Rhoads  fonner  IKrector  of  EPA's  Control 
Programs  Development  Division;  an 
April  21. 1983.  memorandum  from 
Sheldon  Meyers,  former  Director  of 
EPA's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS];  and  an  April  & 
1987.  memorandum  from  Gerald  A. 
Emisoo  Director  of  OAQPS.  In 
summitry,  those  memoranda 
indicate  that  the  calculated  avwage 
number  of  expected  anmial  exceedances 
should  be  less  than  or  equal  to  1.0  and 
determined  from  the  most  recent  three 
years  of  quality  assured  monitoring 
data.  Also,  the  observed  improvements 
in  air  quality  must  be  cfae  to 
implementation  of  permanent  and 
enforceable  emission  control  ra^isures. 
Those  mesHsanda  also  specify  AM  Ibe 
State  fanplenentation  Plan  for  the  area 
be  fully  approved  by  EPA  and  finally 
anplemented  by  the  State. 

2.  Tulsa  Redesignation  Request 

Ob  Angust  9,  igM,  the  OSUf 
anboritied  a  reqaest  to  redesignate  Tulsa 
County  to  an  atttnnment  status  for  the 
ozone  NAAQS.  This  request  was  based 
on  the  most  recent,  complete,  quafifty 
assured  three  y^vn  of  BramtoriRg  data 
tu»e»ing  calendar  years  1986-1987. 

EPA  proposed  to  disapprove  the 
State's  August  9, 1988.  request  on 
September  9, 1989,  at  54  PR  37132.  On 
October  27, 1989,  EPA  extended  the 
public  comment  period  tilt  December  11, 
1989,  at  the  request  of  several 
commentors.  EPA  received  comments 
fi-om  four  commentors  on  the  proposed 
disapproval.  Alt  four  comments  may  be 
summarized  as  fellows: 

ComaeaL  EPA  should  not  finalize  the 
proposed  disapproval  until  the  State  has 
had  adequate  time  to  collect  monitoring 


data  for  calendar  year  1989  and  make 
corrections  to  the  existing  SIP. 

Re^Ktnse:  EPA  lias  woriced  closely 
with  the  State  in  theu*  developaacnt  of 
the  necessary  ozone  SIP  corrections. 
During  this  time  period  the  State  has 
had  necessary  time  to  collect  ozone 
monitoring  data  for  calendar  year  1989. 
EPA  has  reviewed  the  Staters  updated 
request  wtirch  indodes  1988  data,  and 
based  on  today's  proposed  approval  of 
the  Tulsa  ozone  SIP,  EPA  is  also 
proposing  to  approve  the  State's 
redesignation  reqaest  (see  discussion 
below  on  die  undated  redesignation 
request). 

On  March  23, 1990,  the  OSDH 
submitted  a  revised  request  to 
redesignate  Tulsa  County  to  an 
attainment  status  for  die  ozone  NAAQS. 
This  request  was  based  on  the  most 
recent  cooidete,  qnahty  assured  three 
years  of  momtormg  data  cevermg 
calendar  years  1987-1989. 

These  data  were  collected  at  three 
sites  within  Tulsa  Country.  Site  127 
located  at  1326  East  Mohawk  Botilevard. 
Tulsa,  Oklahoma:  Site  137  located  at  900 
South  Osage  Drive,  Skiatot^  Oklahoma; 
and  Site  174  located  at  502  East  144tb 
Place.  South  QenpooL  Oklsiuna.  These 
sites  an  located  m  a  north-south  hne 
across  the  county  and  all  sites  have 
experienced  exceedances  of  the  ozone 
standard  during  the  1987-1989  time 
frame.  The  ozone  concentratiMis 
showing  exceedances  are  sunomarized 
below: 

Table  1.— Ozone  Concentratiom 
Exceedances  per  Year  (ma) 


Numbw 

MS7 

tsss 

19B9 

127 
t74 

nam 

nofw 

0.T5 
iion» 

none 
none 
0.13 

EPA  examined  the  1987-1989  air 
quality  data  and  found  that  they  were 
collected  in  accordance  with  all  EPA 
requirements.  Sites  127. 137  and  174 
each  have  a  maximum  calculated 
annual  average  expected  number  of 
exceedances  of  0.37  based  on  the  above 
data.  The  date  collected  reveals  the  area 
has  reached  attainment  since  EPA 
requires  a  1.0  or  lower  value  for  an 
annual  average  expected  exceedance  to 
demonstrato  attaiMaent 

M.  Proposed  Action 

Today,  EPA  is  proposing  to  approve 
the  SIP  revision  submittals  of  Ffebruary 
20. 1985.  October  &  1985.  March  31. 1986. 
May  8. 1969.  and  March  9. 1990.  which 
include:  (1)  Amendments  to  the 


stationary  sowce  regulations  (Le.. 
Regulation  3.7X  "Nonattainsient 
Areas— Additional  Controls  Required"); 
(2)  Transportation  Control  Measures;  (3) 
the  I/M  plan  widi  an  anti-tampering 
regulation;  and  (4)  the  ozone  plan 
control  strategy  and  modeling  analysis. 

In  additimi,  based  on  three  or  more 
years  oi  monitoring  data  that 
demonstrates  attainment  of  fte  ozone 
NAAQS  and.  based  on  today's  notice, 
evidence  of  EPA's  proposed  approval  of 
the  control  strategy.  EPA  is  proposing  to 
approve  die  State's  request  to 
redesignate  Tulsa  County  to  attainment 

All  interested  persons  are  invited  to 
submit  written  comment  on  today's 
proposal  Written  comments  received  by 
the  date  specified  above  will  be 
considered  in  determining  EPA's  final 
action. 

Regulatory  Process 

Under  5  U.aC.  Section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
[See  46  FR  8709). 

Under  5  UJ3.C.  section  605(b).  the 
Administrator  has  certified  that 
redesignatioos  do  not  have  a  significant 
economic  impnct  on  a  substantial 
number  of  samll  entities.  (See  46  FR 
8709) 

■    The  Office  pf  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 

40CFRPart52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

40CFRPart81 

Air  pollution  control.  National  paries. 
Wilderness  areas. 
-     Authority:  42  U.S.C  7401-7642. 

Dated:  August  21. 1990. 
)oe  D.  Winkle. 

Acting  Regional  Administrator. 
[FR  Doc  90-20842  Filed  9-4-90;  8:45  am) 
BLLMO  oooc  aBa>.6ft-n  

40CFR  Part  171 
[OPP-250083;  FRL-9799-81 
Notiflcatiofi  to  Secmtary  of  AgrlcuHur* 
of  a  Propoaad  Regulation  for  the 
CwtMcatton  of  Ptaticida  AppHcalora 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notification  to  die  Secretary  of 
Agriculture. 


v:  Notice  is  given  that  the 
Administrator  has  forwarded  to  the 
Secretary  of  Agriculture  a  iHX>posed 
regulation  under  section  25  of  the 
Federal  Insectidde.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  The  proposed 
rule  would  revise  the  rules  at  40  C7R 
part  171  governing  the  certification  of 
applicators  of  restricted  use  pesticides. 
This  action  IS  required  by  section 
25(a)(2)(A)  of  FIFRA.  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  MacDonald.  Office  of  Pesticide 
Programs  (H7506C).  Environmental 
Protection  Agency.  401 M  St,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  1101,  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA,  Telephone:  703-557-7371. 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  proposed  rule  at  least  60  days  prior 
to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  within  30  days  after 
receiving  it  the  Administrator  shall 
issue  for  publication  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  it 
requested  by  the  Secretary,  and  the 
response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 
the  proposed  regulation,  the 
Administrator  may  sign  the  proposed 
regulation  for  publication  in  the  Federal 
Register  anytime  after  the  30-day 
period.  As  required  by  FIFRA  section 
2S(aK3),  a  copy  of  this  proposed 
regulation  has  been  forwarded  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives,  and  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate.  As  required  by  FIFRA 
section  25(d),  a  copy  of  this  proposed 
regulation  has  also  been  forwarded  to 
the  Scientific  Advisory  Panel. 

Aatfaority:  7  U.SX:.  136  et  aeq. 

Dated:  August  27, 19ea 
Dougjaa  D.  Campl, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  90-20845  Filed  9-4-90;  8:45  am) 
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FEDBIAL  COMMUMCATIONS 
COMMISSION 

47CFRPart73 

[MM  Docfcst  Na  90-3aa.  RM-TITC] 

Ra<»o  BroadcasHng  Sarvteas;  Lamad, 

KS 

AOBICV:  Federal  Communications 

Commission. 

action;  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Nancy  )■ 
Puopolo,  requesting  the  substitution  of 
Channel  295C1  for  Channel  295A  at 
Lamed,  Kansas.  Petitioner  also  .--equests 
modification  of  her  construction  permit 
for  Station  KYSG  to  specify  operation 
on  Channel  295C1  in  lieu  of  Channel 
295A.  The  coordinates  for  Channel 
295C1  are  38-13-07  and  98-59-14. 
DATES:  Comments  must  be  filed  en  or 
before  October  22, 1990,  and  reply 
comments  on  or  before  November  6, 
1990. 

AtWRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Nancy  J.  Puopolo,  37  Martin 
St..  Rehoboth.  Massachusetts  02769. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerie.  Mass  Media 
Bureau,  (202)  634-65C0. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-390,  adopted  August  15, 1990,  and 
released  August  30, 1990.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  ccpying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commi.wion's 
copy — contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  suite  140. 
Washington.  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
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procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationa  Commission. 
KathlMn  B.  LavUz. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  90-20777  Filed  S-4-«0;  8:45  am] 
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47CFRPart73 

(MM  Dodrnt  Na  90-931.  RM-7216] 

Radio  Broadcaating  Sarvicea;  La 
Mofita,  MO 

AQCNCv:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by  Valkyrie 
Broadcasting,  Inc.  proposing  the 
substitution  of  FM  Channel  246C3  for 
Channel  246A  at  La  Monte,  Missouri. 
Petitioner  also  requests  modification  of 
its  construction  permit  for  Channel  246A 
to-specify  operation  on  Channe?  246C3. 
The  coordinates  for  Channel  248C3  are 
38-45-09  and  93-18-09. 
DATES:  Comments  must  be  filed  on  or 
before  October  22. 1990,  and  reply 
comments  on  or  before  November  6. 
1990. 

AOORESSE8:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 
Joey  Anderson.  Valkyrie  Broadcasting 

Inc.  Box  1420.  Warsaw,  Missouri 

65355. 

FON  BlirrHCII  MFOfOHATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
•UWLEMCNTAJIY  MRMMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-931.  adopted  August  17, 1990  and 
released  August  30, 1990.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Sendee,  (202)  857-3800, 
2100  M  Street.  NW.,  suite  140. 
Washington.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  charmel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conmunications  Commission. 
KaHileen  B.  Levitz. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  90-20776  Filed  9-4-90;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  90-392.  RM-7234] 

Radio  Broadcaating  Sarvicea;  Lometa, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Don 
Werlinger  proposing  the  allotment  of 
Channel  270A  to  Lometa.  Texas,  as  that 
community's  first  local  FM  service. 
Channel  270A  can  be  allotted  to  Lometa 
consistent  with  the  Commission's 
minimum  distance  separation 
requirements  at  coordinates  31-13-14 
and  98-21-15.  Mexican  concurrence  is 
required  because  Lometa  is  located 
within  320  kilometers  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  October  22. 1990.  and  reply 
comments  on  or  before  November  6, 
1990. 

ADDRESSES:  Federal  Communnications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Don  Werlinger,  7819 
Manassas  Drive,  Austin.  Texas  78745 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Rhodes,  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dodcet  No. 
90-392,  adopted  August  17, 199a  and 
released  August  30, 1990.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Sb«et.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sb«et.  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Kathleoi  B.  Levits, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  90-20775  Filed  9-4-00;  8:45  am] 
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47CFRPart73 

[MM  Docket  Na  90-388,  RM-7229] 

Radio  Broadcaating  Sarvicea; 
Crosaville,  TN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Mountaintop 
Broadcasters,  Inc..  permittee  of  Sation 
WEGE(FM),  Channel  273A.  Crossville. 
Teimessee,  proposing  the  substitution  of 
Channel  273C3  for  Channel  273A  at 
Crossville.  and  the  modification  of  its 
construction  permit  accordingly  to 
specify  operation  on  the  higher  powered 
channel.  Coordinates  for  Channel  273C3 
are  36-01-25  and  85-00-06. 


DATit:  Comments  must  be  filed  on  or 
before  Octobet22. 109a  and  reply 
comments  on  or  before  Nov«nber  0^ 

199a  1.    - 

iDnRSim  Feaetid  Comanudcations 
Commission,  Wart±agtonrDC  20664.  In 
addition  to  filing  ooiamants  wtyi  the 
FCC  interested  parties  ritonld  serve  die 
petitioner's  ootaiael  as  follows:  WiUiam 
E.  2UiBsky.  Esq,  Taylor  ft  Zimsky.  1901 L 
Street  NW^  suite  20a  Washington,  DC 
20096. 

FOR  FURTHSR  WFORMATION  CONTACT. 
Andrew  J.  Rhodes,  Mass  Media  Bureao, 
(202)  634-653a 
8UPPI.EMENTAIIY  RMOWMATION:  This  iS  a 

syoapria  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-388,  adopted  Aogost  15, 199a  and 
released  Angust  30, 1990.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sb«et  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purdiased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  f&r  comments,  see  47  CFR 
1.415  and  1.420. 


List  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationa  Commission. 
KaiyeaaB.Lmtts. 

Deputy  Chief.  Policy  andRiilas  Dlviskta, 
Mass  Media  Burem, 
(FR  Do&  90-30779  FQed  »4-«l:  8:45  am] 
I  ooot  «ns-st-ii 


as  follows:  Maricey  BroadcaslioB  Co. 
Inc..  PX>.  Box  12Sa  Elmira.  New  Yodi 
14902  (Petitfoner). 


47CFRPH173 

(MM  Dockat  Na  SO-MO,  Rl»-73ail 


Monticallo,NY 

AOENCV:  Federal  Communications 

CoBBffiission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  peitition  by  Markey 
Broadcasting  Co.,  Inc.,  requesting  die 
allotment  of  Qiannel  259A  to 
Monticello,  New  York,  as  the 
community's  second  local  FM  service. 
Channel  2S9A  can  be  alloted  to 
Monticello  in  compliance  witii  the 
Commission's  minimum  distance 
separation  requirem^its  with  a  site 
restriction  of  2.9  kilometers  (1.8  miles) 
west  to  avoid  a  short-spacing  to  Station 
WWWK.  Ellenville,  New  York.  The 
coordinates  for  this  proposed  allotment 
are  North  Latitude  41-39-09  and  West 
Longitude  74-43-34.  Canadian 
concurrence  is  required  since  Monticello 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  October  22. 1990.  and  reply 
comments  or  before  November  ft  1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 


M10M  CONTACfft 

Leslie  K.  Shaidro,  Mass  Madia  Bosean. 

SUmBMNTART  RMMIMATIONrThlS  iS  a 

synopsis  of  the  Coomissian^s  Notioe  of 
Pn^osed  Rule  MaUng.  MM  Dodcet  Na 
90-38a  adt^ted  AngBSt  15, 19Sa  and 
released  AH^ttSt  3a  199a  The  foil  text  of 
this  Coaaniasion  dedskm  is  avaiMde 
for  inspection  and  oania%  during 
normal  business  hoars  in  te  FOC 
Dockets  Branch  (rooB  230),  1919M 
Street,  NW.,  Washington,  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Interaational 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NWm  suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  poUic  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
CcHnmission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
KatUaen  B.  Levitz. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  90-20778  Filed  9-4-Oft  8:45  am] 
BiuJNQ  cooc  mn\-m 
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Vol.  55.  No.  172 

Wednesday,  September  5,  1990 


Hw  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njtes  that  are  applicatrie  to  ttie 
public.  Notices  of  hearings  arKi 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
appHcatiorw  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


CIVIL  RIGHTS  COMMISSION 

CaHfomia  Adviaory  Committee  to  the 
United  Statea  Commiaaion  on  Civil 
Righta;  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rvdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  California 
Advisory  Committee  to  the  Commission 
will  convene  at  9  a.m.  and  adjourn  at  3 
p.m.  on  Saturday,  September  15. 1990,  at 
the  Holiday  Inn,  750  Kearney  Street,  San 
Francisco,  California  84108.  The  purpose 
of  the  meeting  is  program  and  project 
discussion  for  fiscal  year  1991. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael  C. 
Carney  or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regioned  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.,  August  24. 1990. 
Wilfiedo  I.  Gonzales, 
Staff  Director. 

[FR  Doc  90-2081B  Filed  9-4-90;  8:45  am] 
icootmsoi  m 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

Antidumping  or  Countervailing  Duty 
Order,  FirKNng,  or  Suapended 
InveaUgation;  Opportunity  To  Requeat 
Admlniatrative  Review 

AOCNCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKOROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
vsrith  S  353.22  or  9  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

oppoRTUNrrv  to  request  a  reviews 

Not  later  than  September  30, 1990. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


Period 

Cartada:  Replacefnent  Parts  (or  SeH- 

Propefled  BitunifKMS  Paving  Equip- 

ment (A-1 22-057) „„ 

09/01/89- 

08/31/90 

Canada:  Cart>on  Steei  Bars  A  Struc- 

tural Shapes  (A-1 22-005) 

09/01/89- 

08/31/90 

Canada:  Steel  Jacks  (A-1 22-006) 

09/01/89- 

08/31/90 

Canada:  Steel  Rails  (A-1 22-894) 

03/13/89- 

08/31/90 

Italy:  Pads  for  Woodwind  Instrument 

Keys  (A-475-017) 

09/01/89- 

08/31/90 

Japan:  Filament  Fatxic  (A-588-e07) 

09/01/89- 

08/31/90 

Japan:    Metal-Walled    Above^Sround 

Swimming  Pools  (A-588-058) 

09/01/89- 

08/31/90 

The  Federal  Republic  of  Germany: 

Certain  Forged  Steal  Crankshafts 

(A-428-604) 

09/01/89- 

08/31/90 

Ttie    People's    Republic    o(    Ctwuu 

Greige  Polyester/Cotton  Printcfcith 

(A-570-101) 

09/01/89- 

08/31/90 

The  United  Kingdom:  Certain  Forged 

Steel  Crankshafts  (A-412-602) 

09/01/89- 

08/31/90 

Susperwion  Agreements 


Argentina:  Certain  Cartxxi  Stee«  Wire 
Rod  (C-357-004) 


KonOQ 


Poriod 

Penc  Cotton  Shop  Towels  (C-333- 
401) „ 

01/01/89- 

12/31/89. 

Countervailing  duty  proceedirtgs 


Argentina:  Certain  WeMed-Carbon 
Steel  Pipe  and  Tube  Products  (C- 
357-801 ) 


Canada:  Fresh.  ChiHed  and  Frozen 
Pork  (C-1 22-807) 


Canada:  New  Steel  Rail,  Except  Light 
Rail  (C-122-805) 


Israel:  Fresh  Cut  Roses  (C-50&-064).... 

New  Zealand:  Lamb  Meat  (C-614- 
503) , 


New   Zealand:   Steel  Wire   (&«14- 
601 ) 


Me)dtib:   Portland  Hydraulic  Cement 
and  Cement  Clinker  (C-201-013) 


Period 


01/01/89- 
12/31/89 

05/08/89- 
03/31/90 

03/02/89- 
12/31/89 

10/01/88- 
09/30/89 

04/01/89- 
03/31/90 

07/01/89- 
06/30/90 

01/01/89- 
12/31/89 


01/01/89- 
12/31/89. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  B-099.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Further,  in  accordance  with 
§  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  September  30. 1990. 

If  the  Department  does  not  receive  by 
September  30. 1990  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidtmiping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidtmiping  or  coimtervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  bom  warehouse, 
for  consimiption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community.     ~~ 


Dated:  August  Z7. 1990. 
Joseph  A.  SpetiW, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  90-20806  Filed  9-4-40;  8:45  am] 
MLUNQ  CODE  M1»«S-« 


[A-588-0581 

Metal-Walled  Above-Ground 
Swimming  Poola  From  Japan;  Intent  to 
Revoke  Antidumping  Rnding 

aoency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidtmiping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  metal-walled  above-grotmd 
swimming  pools  from  Japan.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  September  30, 1990. 
EFFECTIVE  DATE:  September  5, 1990. 

FOR  FURTHER  WFORMATKM  CONTACT: 

Dionne  Calloway  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  telephone:  (202)  377-1131. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  September  7. 1977.  the  Department 
of  Treasury  published  an  antidtmiping 
finding  on  metal-walled  above-groimd 
swimming  pools  bvm  Japan  (42  FR 
44881).  The  Department  of  Commerce 
("the  Department")  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Coomierce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  {  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4).  we  are  notifying  the  public 
of  our  intent  to  revoke  this  finding. 

Oppoitunity  to  Object 

Not  later  than  September  30. 1990, 
interested  parties,  as  defined  in 
S  353.2(k)  of  the  Department's 
regulations  (19  CFR  353.2(k)).  may  object 
to  the  Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 


If  interested  parties  do  not  request  an 
administrative  review  by  September  30.. 
1990.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
September  3a  1990,  we  shall  conclude 
that  the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 
'     Dated:  August  29, 1990. 
Joseph  A  Spetriol, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  90-20807  Filed  9-1-00;  8:45  am] 
■LUNQ  CODE  tSIO-Oe-M 

Consolidated  Dedaion  on  AppHcatlona 
for  Duty-Free  Entry  of  Electron 
Microacopea,  Hoapltal  for  Special 
Surgery,  et  al. 

This  is  a  decision  consoUdated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  2841.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington, 
DC. 

Docket  Number  90-076.  Applicant 
Hospital  for  Special  Surgery.  New  York. 
NY  10021.  Instrument-  Electron 
Microscope,  Model  CM12. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  t/se.*See  notice  at 
55  FR  20502.  May  17, 1990.  Order  Date: 
January  19, 1990. 

Docket  Number  90-081.  ApplicanU 
University  of  California,  Center  for 
Quantized  Electronic  Structures,  Santa 
Barbara,  CA  93106.  Instrument:  Electron 
Microscope,  Model  IHvI-1200EXII. 
Manufacturer  JEOL.  Ltd..  Japan. 
Intended  Use:  See  notice  at  55  FR  20503. 
May  17. 1990.  Order  Date:  March  23. 
1990. 

Docket  Number  90-086.  Applicant: 
U.S.  Army  Electronics  Technology  and 
Devices  Laboratory,  Fort  Monmotith,  NJ 
07703.  Instrument:  Electron  Microscope. 
Model  JEM  2010.  Manufacturer  JEOL. 
Ltd..  Japan.  Intended  Use:  See  notice  at 
55  FR  21420.  May  24. 1990.  Order  Date: 
December  20, 1989. 

Docket  Number  90-093.  Applicant- 
The  University  of  Texas  at  El  Paso,  El 
Paso.  TX  60968-0505.  Instrument- 
Electron  Microscope.  Model  H-8000. 
Manufacturer  Nissei  Sangyo,  Japan. 
Intended  Use:  See  notice  at  55  FR  28080, 
July  9. 1990.  Order  Date:  October  30. 
1989. 


Docket  Number  90-096.  Applicant-  St 
Judes  (Mdren's  Research  HospitaL 
Memphis.  TN  38101.  Instrument- 
section  Microscope,  Model  JEM 
1200EXII.  Manufacturer  JEOL.  Ltd., 
Japan.  Intended  Use:  See  notice  at  55  FR 
28060.  July  9, 1990.  Order  Date:  March 
30.1990. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  convention  transmission 
electron  microscope  (CTEM)  and  is 
intended  for  research  or  scientific 
educational  uses  requiring  a  CTEM.  We 
know  of  no  CTEM,  or  any  other 
instnmient  siuted  to  these  purposes, 
which  was  being  manufactured  in  the 
United  States  either  at  the  time  of  order 
of  each  instnmient  or  at  the  time  of 
receipt  of  appUcation  by  the  U.S. 
Customs  Service. 
Frank  W.Ciael, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc  90-20609  Filed  »-4-gO;  8:45  am] 
HLUNQ  CODE  SSW-Oe-M 


National  Oceanic  and  Atmoaplwrfe 
Adminiatration 

Endangered  and  Threatened  ¥nidWfe 
and  Ptanta:  Draft  Recovery  Plana  for 
Loggertiead  and  Green  Sea  Turtlea 

AOENCV:  National  Marine  Fisheries 
Service,  NOAA.  Commeroe  U.S.  Fish 
and  Wildlife  Service,  Interior. 
action:  Notice  of  availabilify  and 
request  for  comments. 


summary:  Draft  Recovery  Plans  for  the 
loggerhead  {Caretta  caretta)  and  green 
sea  turtle  [Chelonia  mydas)  are  now 
available  for  review  and  comments  by 
interested  parties  prior  to  final  approval 
and  adoption  by  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  WUdlife  Service  (USFWS).  The 
plan  was  developed  by  the  Loggerhead/ 
Green  Turtle  Recovery  Team  which  was 
appointed  in  1989  by  NMFS  and 
USFWS.  The  recovery  team  is  jointly 
supported  by  the  USFWS  and  NMFS. 
These  agencies  share  the  responsibility 
for  sea  turtle  recovery  imder  the 
authority  of  the  Endangered  Species  Act 
of  1973.  Recovery  team  membership 
includes  biologists  and  resource 
managers  from  the  University  of  Central 
Florida,  the  Archie  Carr  Center  for  Sea 
Turtle  Research,  South  Carolina  Wildlife 
and  Marine  Resources  Department. 
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Unhretrity  of  Ffarida.  Florida 
Deputaent  afNataral  Reaomoes, 
NMFS.  and  USPWS. 
OATSS:  ComawBtt  on  IIm  draft  recovery 
plans  mast  be  received  on  at  before 
October  20, 199a 
ADOmim.  CoBimeDts  should  be 
addressed  to  Director.  Office  of 
Protected  ReoooRes,  Nattonal  Marina 
Fiaheriea  Servke.  1335  East  West 
Highway.  Silver  Spring.  MD  20eia 
Copies  of  the  Draft  Loggerhead  and 
Greea  recoveiy  plans  are  available  vpoa 
reqaest  from  CiMries  Oravetx,  Southeast 
Regioa.  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard,  St 
Petersbuig.  Flcwida  33702,  or  (%ariea 
Kamella,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East-West  Ifigbwray.  room  8250,  Silver 
Spring.  MD  ZOOia 

RM  nmTMBI  MVONMATMN  CONTACi: 
Charles  Oravetz  at  NMFS.  813/893-3360^ 
or  Eari  Possart  at  USFWS.  S04/701-258a 
supptfaKNTAiiy  MPORMwnoM:  Hie 
Endangered  Species  Act  of  1973  (ESA; 
Id  U.S.C  1531  et  seq.)  requires  diat  die 
agencies  responsible  for  listed  species 
develop  and  implement  recovery  plans 
for  the  coiMervation  and  survival  of 
threatened  and  endangered  spedes, 
unless  it  is  determined  that  such  plans 
will  not  promote  the  conservation  of  the 
spedes.  AoooreBngly,  NMFS  and 
USFWS  appointed  a  Loggerhead/Green 
Turtle  Recoveiy  Team  to  assist  in  the 
development  of  Draft  Loggerhead  and 
Green  Sea  Turtle  Recovery  Plans.  The 
Recovery  Plans  discuss  the  natural 
history,  cunent  status  of  the 
populations,  and  the  known  and 
potential  human  impacts  on  the  qiecies. 
Actions  that  would  promote  the 
recovery  of  the  loggerhead  and  green 
sea  turtles  are  identified  and  discussed 
in  the  draft  plans.  The  Recovery  Plans 
will  be  used  to  direct  U.S.  activities  to 
promote  the  recovery  of  these 
endangered  and  threatened  sea  turtles. 

DatMi:  August  2%  lasa 
NanqrFiMlit. 

Dinetor,  C^fioe  of  Protected  Reaounet. 
[FR  Doc  SO-207M  PUed  »-4-«):  fc4S  am] 
I  COOC  W1S-SS4I 


gronndftsh.  crab,  and  halibut  firiieiies 
off  Ahska.  and  notice  of  oontrd  date  for 
entry  into  the  fisheries. 


[DodMi  Nau  MOias-oaat] 
QroundlWi  and  Crab  FWMrles  of  IfM 


Qraundflsh  RttMftos  of  IIm  QuH  0f 


offtlMStaloofAlaaka 


r:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Coaunerce. 
ACnOK  Notice  of  intent  to  develop 
measures  to  Undt  access  to  tite 


R  The  Nordi  Pacific  Fishery 
Managemait  Council  (Coandl)  intends 
to  develop  for  leoonuuendation  to  the 
Secretary  of  Commerce  (Secretary)  a 
management  regime  for  die  grouncMish. 
crab,  and  halibut  fisheries  currentiy 
under  the  Council's  authority  that  limits 
the  number  of  vessles  partidpating  in 
those  fisheries.  This  notice  announces 
that  any  fishing  vessel  entering  these 
fisheres  after  September  17, 1990,  will 
not  be  assured  of  future  access  to  those 
fisheres  if  a  moratorium  on  new  entry 
into  those  fisheries  is  developed  and 
implemented. 

Due  consideration,  however,  will  be 
given  to  those  vessels  under 
construction,  reconstruction,  or  under 
contract  for  construction,  reconstruction 
or  purchase  as  of  September  17, 1990,  for 
the  purpose  of  participating  in  the 
identified  fisheries,  provided  that  those 
vessels  have  harvested  or  processed  fish 
in  the  identified  fisheries  by  January  15, 
1992.  Due  consideration  sIm  will  be 
given  to  those  vessels  that  were  under 
written  option  or  contract  for  purchase, 
or  written  contract  for  construction  or 
reconstruction,  prior  to  September  17, 
1990,  that  was  cancelled  due  to  the 
previously  proposed  January  19, 1990 
control  date,  provided  that  those  vessels 
are  under  written  contract  las 
construction,  reconstruction  or  purdiase 
as  of  Januaty  1, 1991,  for  the  purpose  of 
participating  in  the  identified  fisheries, 
and  provided  those  vessels  have 
harvested  or  processed  fish  in  the 
identified  fisheries  by  January  15. 1992. 

This  action  is  necessary  to  alert  the 
public  of  the  Council's  fishery 
management  intentions  and  possible 
constraints  on  future  access  to  public 
fishery  resources.  The  intended  effect  of 
this  announcement  is  to  discourage  new 
entry  into  the  identified  fisheries  while 
the  Cotmdl  continues  discussions  on 
whether  and  how  access  to  these 
fisheries  should  be  controlled. 
FOR  PUNiiiui  iNfonmnoH  contacr 
Steven  K.  Davis,  Deputy  Director,  North 
Pacific  Fishery  Management  Council, 
telephone:  907-271-2809.  or  Jay  ).  C 
Ginter.  Fishery  Management  Biologist. 
Alaska  Region.  NMFS.  teleidume:  907- 
580-7229. 


rARV  nvofUMTiON:  Hie 
commercial  harvest  of  groundfisfa  in  the 
U.S.  exdusive  economic  zone  of  the  Gulf 
of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  area  is  governed  by 
Federal  regulations  at  SO  CFR  811-02 
and  61193.  and  SO  CFR  parts  672  and 
675.  which  implement  the  Fishery 


Managment  Plan  (FMP)  for  die  Gulf  of 
Alaska  Groundfish  nsheiy  and  the  FMP 
for  the  Bering  See/Aleutian  Islands 
Groundfish,  respectively.  The 
commercial  harvest  of  King  and  Tamer 
crabs  in  the  Bering  Sea  and  Aleutian 
Islands  area  is  governed  by  State  of 
Alaska  regulations  at  title  16,  diapters 
34  and  35,  and  die  FMP  for  die 
Commerical  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea/ Aleutian 
Islands.  The  harvest  of  Padfic  halibut  in 
all  waters  off  Alaska  by  U.S.  fishermen 
is  governed  by  Federal  regulations  at  50 
CFR  part  301,  which  imfderaent  rules 
developed  by  die  International  Pacific 
Halibut  Commission  (IFHC)  and  the 
Council 

The  groundfish  and  crab  FMPs  and 
their  accompanying  environmental 
impact  statements  (QSs)  were  prepared 
by  the  Council  and  approved  by  the 
Secretary  under  authority  of  the 
Magnuson  Rshery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
Council  also  has  authority  under  the 
Northern  Pacific  Halibut  Act  of  1982  to 
develop  regulations,  governing  the  catch 
of  Pacific  halibut  in  U.S.  waters,  which 
are  in  addition  to,  but  not  in  conflict 
with,  regulations  developed  by  the 
IPHC.  litis  includes  authority  to  allocate 
halibut  filling  oi^rtunities  among  U.S. 
fishermen  shoidd  such  allocation  be 
necessary. 

The  Problem 

Domestic  harvesting  and  processing 
capadty  in  the  groundfish,  crab,  and 
halibut  fisheries  off  Alaska  currently 
exceeds  the  amount  necessary  to 
harvest  the  annual  total  allowable  catch 
of  most  spedes  of  groundfish,  halibut, 
and  crabs  under  Coundl  authority. 
Further,  the  Coundl  has  determined  that 
the  continued  entry  of  fishing  effort  into 
these  fisheries  will  only  add  to 
harvesting  and  processing  capadty,  and 
that  continued  entry  exacerbates  current 
fishery  management  difficulties  ot 
causes  new  problems. 

Fishery  managers  have  foimd  that 
excess  capadty  may  lead  to  allocation 
conflicts,  gear  ccmflicts,  excessive  by- 
catch  of  non-target  spedes,  high  gradiag 
or  discard  of  lower  valued  but 
potentially  osefid  fish  products,  poor 
handling  of  catdi.  insuiSident  attention 
to  safety,  and  economic  instability  from 
boom-and-bust  harvest  cydes.  In  recent 
years,  die  Council  has  noted  some  or  all 
of  these  problems  in  every  fisiwry  under 
its  audiority. 

Although  die  CouncO  continues  to 
develop  open  access  regidations  in  an 
attempt  to  address  these  problems,  die 
Council  also  is  considerii^  a  change  in 
the  open-access  nature  of  fisheries  as  a 


more  comprehensive  solution.  At  this 
time,  the  Council  has  not  determined  the 
best  way  to  control  or  restrict  access  to 
commerdal  fishery  resources  in  the  long 
term.  However,  the  Coundl  has 
tentatively  determined  that  a 
moratorium  on  new  entry  into  the 
fisheries  may  be  necessary  for  an 
interim  period  to  curtail  the  increase  in 
fishing  capadty  and  permit  the  Council 
time  to  develop  and  assess  the  potential 
effects  of  alternative  long-term  solutions 
to  the  identified  management  problems. 
The  Council  is  aware  that  such  a 
moratorium  vtrill  not  resolve  the 
fundamental  problem  of  excess  capadty 
in  the  fisheries.  Instead,  the  purpose  of 
the  moratorium,  if  approved,  would  be 
to  prevent  continued  growth  in  fishing 
capacity,  while  the  Coimcil  assesses 
alternative  management  measures 
including,  but  not  limited  to,  limited-  and 
open-access  measures  to  address  the 
overcapacity  problem  and  to  achieve  the 
optimum  yield  from  the  fisheries.  As 
currentiy  contemplated  by  the  Council, 
this  moratorium  would  apply  for  a 
period  of  4  years  from  its  effective  date, 
or  less,  if  rescinded.  Nothing  in  this 
notice  or  any  potential  moratorium  on 
entry  would  prevent  the  development 
approval,  and  implementation  of  limited 
access  measures  for  sablefish,  halibut 
or  other  fisheries  under  the  Council's 
authority. 

The  Council  intends,  in  making  this 
announcement  to  discourage 
speculative  entry  into  the  groundfish, 
crab,  and  halibut  fisheries  off  Alaska 
while  potential  access-control 
management  regimes  are  discussed  by 
the  Council,  analyzed,  and  developed. 
As  the  Council  discusses  a  moratorium 
on  entry  or  other  access  control 
management  regime,  some  fishermen 
who  do  not  currently  fish  in  these 
fisheries,  and  never  have  done  so,  may 
decide  to  enter  the  fishery  for  the  sole 
purpose  of  establishing  a  record  of 
making  commercial  landings  from  these 
fisheries.  Such  a  record  generaUy  is 
considered  indicative  of  economic 
dependency  on  the  fishery.  On  this  basis 
the  fishermen  may  claim  access  to  a 
fishery  that  otherwise  would  be  limited 
to  traditional  participants.  New  entrants 
may  have  to  buy  fishing  rights  from  an 
existing  participant  Such  future  entry 
costs  may  inspire  speculative  entry, 
which  could  cause  a  rapid  increase  in 
fishing  effort  in  fisheries  already  fully  or 
overdeveloped  with  harvesting  capacity 
when  controDed-access  management 
begins  to  be  considered.  The  original 
problems  prompting  consideration  of 
limited  access  then  become 
exacerbated. 


To  help  distinguish  bona  fide, 
established  fishermen  from  the 
si>eculative  entrants  to  a  fishery,  a 
management  authority  may  set  a  control 
date  before  discussion  sand  planning  of 
controUed-access  management  begin. 
Fishermen  are  notified  that  entering  the 
fishery  after  that  date  will  not 
necessarily  assure  them  of  future  access 
to  the  fishery  on  grounds  of  previous 
partidpation.  Other  qualifying  criteria 
may  also  be  required  for  future  access. 

This  notice  announces  that  any  fishing 
vessel  entering  the  groundfish,  crab,  or 
halibut  fisheries  off  Alaska  that 
currentiy  are  imder  the  authority  of  the 
Council  after  September  17, 1990,  will 
not  be  assured  of  future  access  to  those 
fisheries  if  a  moratorium  in  those 
fisheries  is  developed  and  implemented. 

Due  consideration,  however,  will  be 
given  to  those  vessels  under 
construction,  reconstruction,  or  under 
contract  for  construction,  reconstruction 
or  purchase  as  of  September  17, 1990,  for 
the  purpose  of  participating  in  the 
subject  fisheries,  provided  that  those 
vessels  have  harvested  or  processed  fish 
in  the  identified  fisheries  by  January  15, 
1992.  Due  consideration  also  will  be 
given  to  those  vessels  that  were  under 
written  option  or  centred  for  purchase, 
or  written  centred  for  construction  or 
reconstruction,  prior  to  September  17, 
1990,  that  was  cancelled  due  to  the 
previously  proposed  Janaury  19, 1990 
control  date,  provided  that  tiiose  vessels 
are  under  written  contract  for 
construction,  reconstruction  or  purchase 
as  of  January  1, 1991,  for  the  purpose  of 
participating  in  the  identified  fisheries, 
and  provided  those  vessels  have 
harvested  or  processed  fish  in  the 
identified  fisheries  by  January  15, 1992. 

This  action  is  not  intended  to 
supersede  any  action  that  the  Council 
may  take  to  limit  access  to  the  sablefish 
and  halibut  fisheries  off  Alaska  prior  to 
the  development  of  a  moratorium.  This 
action  does  not  commit  the  council  or 
NMFS  to  develop  any  particular 
management  regime  or  any  specific 
criteria  for  determining  future  access  to 
these  fisheries.  If  a  limited-access 
system  is  implemented,  fishermen  are 
not  guaranteed  future  participation  in 
these  fisheries  regardless  of  their  date  of 
entry  or  their  intensity  of  partidpation 
before  or  after  die  control  date.  The 
Council  may  choose  a  different  control 
date  or  it  may  choose  a  limited-access 
regime  that  does  not  make  use  of  such  a 
date.  The  Council  may  choose  to  give 
variably  weighted  consideration  to 
fishermen  in  the  fishery  before  and  after 
die  control  date.  The  Council  may 
choose  also  to  take  no  further  action  to 
control  access  to  the  fishery.  However, 


any  action  taken  by  the  Council  to 
control  access  to  these  fishery  resources 
will  be  taken  pursuant  to  the 
requirements  for  fishery  management 
plan  development  established  under  the 
Magnuson  Ad  and  other  applicable  law. 

Dated:  August  30, 1990. 
Michasl  F.  TUIman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  90-20850  Filed  9-4-90;  8:4S  am] 
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Marina  Mammala 

AOCNCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Permit  modifications:  Theater  of 
the  Sea,  Permit  Nos.  69  and  326  Dolphin 
Research  Center,  Permit  No.  514 
Dolphins  Plus,  Inc.,  Permit  Nos.  292  and 
577  Hyatt  Regency  Waikoloa  Resort, 
Permit  No.  625. 

Notice  is  hereby  given  that  pursuant 
to  die  provisions  of  S  9  216.33  (d)  and  (e) 
of  the  Regulations  governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  Special  Conditions  on 
Swim-widi-die-Dolphin  (SWTD) 
Programs  that  apply  to  public  display 
Permits  Nos.  69  and  328  issued  to 
Theater  of  the  Sea  (P92  and  P92B), 
Islamorada,  Florida;  Permit  No.  514 
issued  to  Dolphin  Research  Center 
(P53B),  Maradion,  Florida;  Pennit  Nos. 
292  and  577  issued  to  Dolphins  Plus,  Inc. 
(P234  and  P234A),  Key  Largo,  Florida; 
and  Permit  No.  625  issued  to  the  Hyatt 
Regency  Waikoloa  Resort  (P407), 
Waikoloa,  Hawaii,  are  modified  by 
deleting  Special  Condition  D.G(e)  and 
substituting  the  following: 

HA.  Program  Requirements 

(e)  Supervision  of  Swim  Sessions:  All 
SWTD  activities  in  which  a  member  of 
the  public  participates  in  an  in-water 
encounter  with  dolphins  must  be 
'  directiy  supervised  by  at  least  two  (2) 
members  of  the  Pennit  Holder's  training 
staff.  At  least  one  member  of  the  Permit 
Holder's  staff  must  monitor  the 
activities  fiom  poolside  out  of  the  water 
during  each  swim  session.  The  other 
staff  member  shall  monitor  the  activities 
during  each  swim  session  from  in  the 
water  or  from  poolside. 

Documents  concerning  the  above 
modifications  and  permits,  and  other 
information  regarding  swim-with-the- 
dolphin  programs,  are  available  for 
inspection  by  appointment  in  the  Office 
of  I>rotected  Resources,  National  Marine 
Fisheries  Service,  Room  7324. 1335  East 
West  Highway,  Silver  Spring,  Maryland 
20910  (301/427-2288). 
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This  Bodificatioo  is  e£Eectiv«  on 
S^tember  1.1900. 

Dated:  Aqgut  28. 198a 

NMKygmli^ 

Dinctar.  Office  of  Protected  Resourcei;, 
Nattoimi  Marme  FJsheiies  Service. 

[FR  Doc  90-20766  raed  9-«-0Ot  flee  an] 


Offioe  Of  the  Assistant  Secralwy  for 

Aimouncwnsnt  Of  Pubic  Worfcatiopto 
Discuss  ttis  FsasMMy  of  M 
intsmational  RMsardi  and 
Davsiopmsnt  PraQrani  on  IntsBQsnt 
Manufacturtno  Systems 

aoency:  Office  of  the  Assistant 
Secretary  for  Technology  Policy. 
CoDunerce. 

AcnoNE  Notice  of  meeting. 


r:  The  Office  of  the  Assistant 
Secretary  for  Technology  Policy  invites 
interested  members  of  the  public  to 
attend  and  participate  in  a  workshop  to 
discuss  the  feasibility  and  merits  of  an 
international  research  and  development 
program  far  so-called  Intelligent 
Manufacturing  Systons  (IMS).  IMS 
would  integrate  computers  with 
machinery  and  humans  throughout  the 
research  and  development,  design, 
production  and  distribution  phases  of 
manufacturing  ra  order  to  maximize 
efficiency  and  gain  flexibility  to  make 
rapid  dianges.  Ibis  process  would  have 
applications  throughout  industry.  The 
workshop  will  be  held  oa  September  26, 
1990  in  the  Hubert  Hoover  Building  in 
Washington,  DC.  Seating  is  limited  to  30 
participants  per  sessioi  and  diere  will 
be  two  sessions  that  will  each  cover  the 
same  subject  matter.  If  pabQc  interest 
warrants,  additional  sessions  trill  be 
scheduled.  Because  of  space  limitations, 
reservations  wBl  be  required  to  attend 
the  workshop. 


DATS  TO  MMK  MSaiVAllOHS: 
Reservations  to  attend  one  of  the 
6e»aism8  wiH  be  reqsired  by  no  Iat» 
than  September  17. 19B0.  in  order  to 
permit  preparation,  duplication,  and 
advance  distiAiution  of  workshop 
materials'and  the  agenda.  Reaervatiims 
may  be  made  by  eaUiag  the  Office  of  the 
Assistant  Secretary  for  Technology 
Policy  at  tiie  nomber  shown  below. 

DATE  OF  SKEiaM:  The  first  sesrion  of 
the  raeetiag  wffi  eenvene  on  September 
28, 1900  at  0:30  ajn.  and  win  continue 
until  noon.  The  second  session  wiD 
begin  on  the  same  day  at  1  pA.  and  will 
continue  until  4:30  p.ak. 


ADDRESSea:  The  meeting  wiU  be  held  in 
the  Herbert  Hoover  Boilding.  at  14di 
Street  end  Coostitation  Avenue. 
Washington.  DC  The  room  number  for 
the  nweting.  when  it  becomes  known, 
will  be  available  by  ca&ig  Ae 
telephone  nonber  below. 

FOR  FURTHOI MFONMATKW  COMTACn 

For  further  information  or  to  reserve  a 
place  for  either  session,  please  contact 
Mr.  Ted  Lettes.  (2(E)  377-8111  or  Dr. 
Phyllis  Genther,  (202)  377-1287. 


inON:  Pursuant 
to  the  U.S-]apan  Science.and 
Technology  Agreement,  and  at  the 
request  of  the  Office  of  Science  and 
Technology  Policy,  the  Department  of 
Commerce  is  holding  a  public  workshop 
to  discuss  the  feasibility  and  merits  of 
an  international  research  and 
development  program  for  so-called 
IntelUgient  Manufacturing  Systems 
(IMS). 

The  possibility  of  an  international 
research  and  devek^aent  program  has 
arisen  as  a  result  of  a  pnqrasal  to  fond  a 
$1  billion  efiiort  over  ten  years  by 
Japan's  Itfinistiy  of  International  Thide 
and  Development  MITI).  MTITs 
proposal  w€w  made  to  a  number  of 
organizations,  including  U.S.  industry 
and  research  ^oups.  In  early  May.  the 
U.S.  and  Japanese  Governments  agreed 
to  address  the  Mm  proposal  under  the 
auspices  of  the  Head  of  State.  U.S.- 
Japan Science  and  Technology 
Agreement  of  1988  which  calls  for 
enhanced  collaboration  in 
manufacturing.  Later  that  month,  ibe 
U.Sm  Japan  and  the  European 
Commiuiity  (EC)  agreed  that  any 
collaborative  research  and  dev^opment 
effort  must  be  jointly  prepared,  and  that 
the  U.S.  and  the  EC  would  present  their 
own  proposals  at  discussions  scheduled 
for  Tokyo  in  the  falL 

For  the  U.S.  to  take  part  in  an 
advanced  manufacturing  initiative, 
agreement  must  be  reac^d  between  the 
interested  governments  on  the  methods 
of  cooperation,  intellectnal  property 
ri^ts,  funding  and  technical  project 
areas. 

In  preparation  for  the  foil  meeting,  the 
Department  welcomes  partidpation  in 
the  workshop  by  hiternted  members  of 
the  public  who  any  wish  to  address  any 
issue  concerning  tlds  proposed 
international  cooperation  in  advanced 
maimiacturing.  In  particular,  the  Office 
of  the  Assistant  Secretary  would 
welcome  comments  or  stateaients  on  die 
following  topics: 

•  Where  does  U.S.  industry  want  to 
he  in  manufacturing  technofogr  and  its 
commercial  application  by  the  year 
2010? 


•  Should  die  United  State*  participate 
in  a  cooperative  international 
manufoctaring  eEfort? 

•  Can  an  international  collaborative 
project  be  stmctured  so  that  U.S. 
researchers'  specific  companies  and  the 
overall  U.S.  industrial  base  will  benefit? 

•  What  form  riiould  participation  by 
US.  industry  and  univ^eities  take  if 
there  is  to  be  an  international  program? 

Dated:  Auguat  29, 1890. 
IMiorah  Winca-Smidi. 
Assistant  Secretary  for  TechnokgyMicy. 
(FR  Doc.  9&-20756  Rled  0-4-80: 8:45  am] 


DEPARTMENT  OF  DEFENSE 

Offlcs  of  ths  Sscrstary 

Dspsrtment  of  Dsfsnss  Wsgs 
Coimilttss,  Clossd  r 


Pursuant  to  the  proviaions  of  section 
10  of  Public  Law  SS-«e3,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Conunittee  will  be  held  on  Tuesday, 
October  2, 1990;  Tuesday,  Octobw  9, 
1990;  Tuesday,  October  16. 1900; 
Tuesday,  October  23, 1980;  and  Taesday, 
October  30, 1990  at  10  a.m.  ui  room 
1E801.  The  Pentagon,  Washington.  DC 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
prusuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b.''  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  S52b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  fit)m  a  person  and  priviledged 
or  confidential"  (5  U.S.C  552b.(cM4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (G^an  Personnel 
Policy)  hiereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  pubUc  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Deparbnent  of 


Defense  (5  U&C  552b.(cX^  and  d» 
detailed  wage  data  consideted  feocn 
officials  of  private  establisfamenta  witii  a 
guarantee  that  the  data  will  be  held  in 
confidence  (5  U.&C  552b(c)(4)). 

However,  insitinw  of  the  ptAlic  who 
may  wiA  to  do  so  are  invited  to  sulnnit 
material  in  writ&ig  to  die  chainnan 
concerning  matters  believed  to  be 
deserving  of  the  committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  witting 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon,  Washington.  DC  203QL 

Dated:  AaguBt  30. 198a 

L14.ByiuiB^        II 

Alternate  OSDF^ral  Register  LiaiaoR 

Officer,  Department  of  Defense. 

[FRDoc.  9a~20fi2»  Filed  9-4-80;  B:45  aoH 
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Meeting:  DIA  Advisory  Board 

AOEMCY:  Defense  Intelligence  Agency 
Advisory  Board,  Defense. 

ACTION:  Notice  of  closed  meeting. 


SUMMAKT:  Pursuant  to  the  provisions  erf 
subsection  (d)  of  section  10  of  PubUc 
Law  92-483.  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  a  panel  of 
the  DIA  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  Wefbiesday.  September  11. 1990 
(8:30  a.m.  to  5  pjn.) 
addresses:  The  DIAC.  Boiling  AFB. 
Washington.  DC. 

FOR  FtiRTMER  INFORMATION  CONTACT 

Lieutenant  Colianel  John  G.  Sutay. 
USAF.  Chief.  DIA  Advisory  Board, 
Washington.  DC  20340-1328  (202/373- 
4930). 

SUFPLEMENTART  INFORtMTION:  The 

entire  meeting  is  devoted  to  die 
discussion  of  classified  information  as 
defined  in  section  552b(c](ll.  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
Countexnarcotica. 

Dated:  Au«aa«  Sa  1990i 

LM.ByMM. 

Alteraate  OSOFtderei  Register  Liaison 
Officer.  Departamat  of  Defense. 

[FR  Doc.  9b-2MBD  Fited  a-4-90: 8:4&  ami 


Impact  Statament;  Missouri  RhMC 

AOENCX:  U.S.  Army  Corps  of  Engineers. 
Army,  DOD. 

ACTION:  Notice  of  Bntent  to  prepare  a 
draft  environmental  impact  statement 
(DEK).  


Proposed  Acdon 

summary:  The  hfissoori  River  Master 
Water  Control  Manual  provides 
guidelines  for  operation  of  die  Missoari 
River  main  stem  system  from  FL  Peek 
Lake  in  eastern  Montana  to  Gavins 
Point  Dam  in  southeastern  Soudi 
Dakota.  At  present,  die  system  is 
operated  for  multiple  purposes  that 
include  flood  control,  hydropower, 
navigation,  municipal  and  industrial 
water  supply,  water  quality,  fish  and 
wildlife,  and  recreation.  The  mamial  is 
being  updated  for  the  first  time  since 
1979.  "rfe  Corps  will  be  preparing  an  EIS 
to  discuss  impacts  resulting  from 
significant  changes  to  current  guidelines. 

Altemattvas 

The  rftematives  being  considered. 
which  are  tentative  at  this  time,  are 
based  on  various  minimum  operating 
pocrf  levels  and  miniaium  stream  flows 
throu^  a  sustained  drought. 

Scoping  Process 

A  public  involvement  program  is 
already  underway,  having  begun  with 
the  publication  of  a  Phase  I  report 
eariier  ftis  year.  In  addition  to  involving 
Federal,  State  and  local  agencies,  a 
Governor's  Oversight  Committee  has 
been  formed  consisting  of  the  governors 
of  the  10  Missouri  River  basin  states. 
Affected  Federal,  State,  and  local 
agencies,  affected  Indian  tribes,  and 
other  tntetested  nganizations  and 
parties,  as  well  as  the  general  public, 
are  mvited  to  participate  in  the  EIS 
scoping  process. 

Sigmficant  issues  identified  to  date, 
which  wfll  be  analyzed  in  the  EIS, 
include  possiUe  impacts  to  recreation, 
fi«h  and  wildbfe  resources,  navigation, 
water  supply,  water  quality,  econoraics, 
and  threatened  and  endangered  species. 

Consideration  is  being  given  to 
requesting  that  the  Western  Area  Power 
Administration,  the  Bureaa  of 
Reclamation,  and  die  U.S.  Fish  and 
Wildtfe  Service  be  cooperatiiig  agendea 
in  the  preparation  of  the  EK.  The  Co^s 
of  Engineers  will  be  the  lead  agency. 

Fonaal  consahation  widi  die  US.  Rsh 
and  Wildlife  Service.  und«  sectioa  7  of 
the  Endangered  Species  Act  has  been 


ongoing  mm*  lOST.  mA  ia  lika^y  ta 
continua. 

The  scoping  process  will  continue 
wid>  pubiift  BMatinga  scheduled  for  die 
October  lr-12. 1900.  period.  Scoping 

mPPtJQg^  each  hgynninE  ^  ^  P-"^  ^^'^ 

be  held  on  October  1  at  the  Colonial  Inn. 
2301  Colop^«■^  IMve.  Helena.  MT; 
October  2  at  die  Cottonwood  Inn.  Hwy  3 
East.  Glasgow.  MT;  October  3  at  die 
Ramkota  bm.  920  W.  Sioux.  Pierre.  SD; 
Odtober  4  at  die  Raddlson  Inn.  800  S. 
Third  Street.  Bismacek.  ND;  October  »  at 
die  Hilton  Hotel  2240  Democrat  Hd.. 
Memphis,  TN;  October  10  at  die  Hyatt 
Regency.  One  SL  Louis  Union  Station. 
St.  Louis,  M0(  October  11  at  the  Ramada 
Inn  North.  1211  Armour  Rd,  North 
Kansas  Qty.  MO;  and  October  12  at  the 
Holiday  Inn.  232  Avenue  N.  Council 
Bluffs,  lA. 

It  is  estimated  diat  die  DEIS  will  be 
available  for  public  and  ageacy  review 
by  early  January  1992. 
ADDRESSEOc  Queations  about  the 
proposed  action  and  DEIS  can  be 
answered  by:  Gerard  E.  Mick.  U.S.  Army 
Corps  of  Engnieers,  ATTN:  CEMRO-4>D- 
M.  215  N.  17th  Street.  Omaha.  NE  68MO. 
(402)  221-4604. 

Dated:  Augmt  za  1980. 
Kenneth  S.  Cooper, 

Chief,  Phnm'r.gDhision,  Omaha  District 
[FR  Doc.  90-20649  Fifed  9-4-90:  8:45  am) 
BILUNO  COOE  3710-42-U 


DEPARTMENT  OF  BHX:ATI0N 

Proposed  Information  Collection 
Requests   . 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
5.1990. 

ADDRESSES:  Written  cononents  shoidd 
be  addressed  to  the  Office  of 
Information  and  Reg^tory  Affairs 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW..  room  3208.  New  Executive 
Office  Building.  Washingtoa  DC  20B08. 
Reqaasts  for  copies  of  the  proposed 
information  czdkcttoB  recptats  should 
be  addressed  to  James  O'DonneU. 
Departmant  of  Education.  40O  Marjiiand 


Federal  Register  /  Vol.  55,  No.  172  /  Wednesday,  September  5.  1990  /  Notices 


II 


>  HbL  Mi  Nfc  172  /  lltedBwdag; 
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Avenue.  SW.,  room  5624.  Regional 

Office  Building  3,  Washington,  DC 

20202. 

ran  RjRTMEii  iNfomiA-noN  contact: 

James  ODonneU,  (202)  706-5174. 
SUPPLEMENTARY  MPOfiMATiON:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  «md  the  public  an  early 
opportvinity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tiiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  tiie 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatment;  (2)  Titie;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  James 
O'Donnell  at  the  address  specified 
above. 

Dated  August  29, 1990. 

James  ODoniMll. 

Acting  Director,  for  Office  of  Information 
Resources  Management. 

Office  of  Educatiooal  Research  and 
Inqwovement 

Type  of  Review:  Revision. 

Title:  Final  Performance  Report  for 
the  College  Library  Technology  and 
Cooperation  Grants  Program,  HEA  Title 
n-D. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden 

Responses:  40. 
Burden  Hours:  386. 

Recordkeeping  Burden 

Recordkeepers:  1. 

Burden  Hours:  12. 

Abstract  This  form  is  needed  for 
institutions  of  higher  education  and  non- 
profit organization  grantees  to  submit 
their  final  performance  reports  to  the 
Department  to  provide  data  and 


information  on  their  projects  and  to 
enable  the  Department  to  close-out  the 
grant  awards. 
(FR  Doc.  90-20772  Filed  9-l-flO;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Southeastern  Power  Administration, 
Order  Conflnning  and  Approving 
Power  Rates  on  an  Interim  Basis 

aoency:  Department  of  Energy, 
Southeastern  Power  Administration 
(Southeastern). 

ACTION:  Notice  of  approval  on  an 
interim  basis  of  the  Georgia-Alabama 
Projects'  rates. 

summary:  On  August  27, 1990,  the 
Deputy  Secretary  Confirmed  and 
approved,  on  an  interim  basis,  sixteen 
replacement  Rate  Scheduled  GA-l-C, 
GA-2-C,  GA-3-B,  GU-l-C,  ALA-l-G. 
ALA-3-C  MISS-l-G,  MISS-2-C,  SC-3- 
B.  SC-4-A,  SC-5-A,  CAR-3-B,  CAR-4- 
A,  SCE-2-B,  SCE-4-A.  and  GAMF-2-F 
for  Georgia-Alabama  Projects'  power. 
The  rates  were  approved  on  an  interim 
basis  through  September  30, 1993,  and 
are  subject  to  confirmation  and  approval 
by  the  Federal  Energy  Regulatory 
Commission  on  a  final  basis. 

DATES:  Approval  of  rates  on  an  interim 
basis  is  effective  on  October  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT! 

Leon  Jourolmon,  Jr.,  Director,  Power 
Marketing,  Southeastern  Power 
Administration,  Department  of 
Energy.  Samuel  Elbert  Building, 
Elberton,  Georgia  30635. 

Rodney  L  Adelman,  WDC  Director, 
Washington  Liaison  Office,  Forrestal 
Building,  1000  Independence  Ave., 
SW.,  Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Energy  Regulatory  Commission 
by  Order  issued  November  1, 1989.  in 
Docket  No.  EF89-3011-000  confirmed 
and  approved  Wholesale  Power  Rate 
Schedules  GA-l-B,  GA-Z-B,  GA-^A, 
GU-l-B.  ALA-l-F,  ALA-3-B.  MISS-l-F, 
MISS-2-B.  SC-3-A.  SC-l-E.  SC-2-E, 
CAR-3-A,  CAR-2-F,  SCE-2-A.  SCE-1- 

A,  and  GAMF-2-E  through  September 
30, 199a  Rate  Schedules  GA-l-C,  GA- 
2-C,  GA-3-B,  GU-l-C.  ALA-l-G.  ALA- 
3-C,  MISS-l-G,  MISS-2-C.  SC-3-B,  SC- 
4-A.  SC-5-A,  CAR-3-B,  CAR-4-A. 
SCE-2-^.  SCB-4-A,  and  GAMF-a-F 
replace  Rate  Schedules  GA-l-B,  GA-2- 

B,  GA-3-A,  GU-l-B.  ALA-l-F.  ALA-&- 
B.  MISS-l-F.  MISS-2-B.  SC-3-A.  SC-1- 
E,  SC-2-E,  CAR-3-A,  CAR-a-F.  SCE-2- 
A,  SCB-l-A.  and  GAMF-^-E, 
respectively. 


Issued  in  Wasliiiigton,  DC,  August  27, 199a 
W.  Hensoo  Moon, 

Deputy  Secretary. 

(Rate  Order  No.  SEPA-27] 

In  the  Matter  of  Southeastern  Power 
Administration — Georgia-Alabama  Projects' 
Power  Rates  pursuant  to  section  302(a]  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Pubbc  Law  95-01,  the 
functions  of  the  Secretary  of  the  Interior  and 
the  Federal  Power  Commission  under  section 
5  of  the  Flood  Control  Act  of  1944, 16  U.S.C 
8258,  relating  to  the  Southeastern  Power 
Administration  (Southeastern)  were 
transferred  to  and  vested  in  the  Secretary  of 
Energy,  By  Delegation  Order  No.  0204-108, 
effective  May  30, 1986,  51  FR  19744  (May  30, 
1986],  the  Secretary  of  Energy  delegated  to 
the  Administrator  the  authority  to  develop 
power  and  transmission  rates,  and  delegated 
to  the  Under  Secretary  the  authority  to 
conflrm.  approve,  and  place  in  effect  such 
rates  on  an  interim  basis  and  delegated  to  the 
Federal  Regulatory  Commission  (FERC)  the 
authority  to  confinn  and  approve  on  a  final 
basis  or  to  disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  On 
August  3, 1990,  the  Secretary  of  Energy  issued 
Notice  SEN-lOD-90,  aliaJiicJ  iicreto,  granting 
the  Deputy  Secretary  sign  off  authority 
respecting  matters  for  which  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  is  responsible.  The  Southeastern. 
Southwestern  and  Alaska  Power 
Administrations  organizationally  report  to 
the  Assistant  Secretary,  Conservation  and 
Renewable  Energy.  This  rate  order  is  to  lie 
issued  by  the  Deputy  Secretary  pursuant  to 
said  notice. 

Background 

Power  from  the  Georgia-Alabama 
System  of  Projects  is  presentiy  sold 
under  Wholesale  Power  Schedules  GA- 
l-B.  GA-2-B,  GA-J-A.  GU-l-B.  ALA-1- 
F.  ALA-3-B,  MISS-l-F.  MISS-2-B.  SC- 
3-A,  SC-l-E,  SC-2-E,  CAR-3-A.  CAR- 
1-F,  SCB-2-A,  SCE-l-A,  and  GAMF-2- 
E.  All  of  these  rate  schedules  were 
approved  by  the  FERC  on  November  1. 

1989,  for  a  period  ending  September  30. 
1990. 

Public  Notice  and  Comment 

Opportunities  for  public  review  and 
comment  on  the  Rate  Schedules 
proposed  for  use  during  the  period 
October  1. 1990,  throu^  September  30, 
1993,  were  announced  by  Notice 
published  in  the  Federal  Register  on 
March  9, 1990,  and  all  customers  were 
notified  by  mail.  Public  Information  and 
Comment  Forums  were  held  in  Atlanta, 
Georgia,  on  April  12, 1990,  and  in 
Columbia,  South  Carolina  on  April  19, 

1990,  and  written  comments  were 
invited  by  the  Notice  through  June  9, 
1990.  Oral  comments  were  presented  at 
the  forum  and  written  comments  were 
received  prior  to  June  9, 1990.  There 
were  10  substantive  comments  received. 


detail  to  iitofi—  lfcaappsopriiita»ae» 
of  the  OpetMm  mi  Mnintsnanrsi 
Expaaaa  of  tke  CatpaoCEBfljiieeES. 

Re^oa§e.  Aistost  aS  commentars  am 
coacetned  wiA  tha  &i£ieases  in  OlM 
txpenae*.  at  tbe  Corps  of  Eogineers. 
SontfaeastBrn  affeet  wfth  the  statemanl 
and  fs  dsvebipfag  a  procedUEe  witfi  the 
Coipa  of  Eki^aers  to  mom  dosely 
scxuUiiixe  andcDntroi  tne  OftM 
expenses,  tbs  Covps  and  Sootncastem 
vtdt  estimate  OiLM  costs  aniraany  and 
will  Justify  de»&rtlons  from  the 
estimated  costs* 

Comment  2.  Sowtbeastna  skauM 
contime  to  wodi  towaid  better 
justification  eC  the  OftM  costs. 

itespoBse.  Southeeatefa  agrees  with 
the  PrefereaceCa^oaer*  aad  is  a 
menber  of  a  comasittee  with 
repsesentativea  ol  the  pieferencs 
customers.  The  conmittec  is  tecatviog 
more  detailed  O&M  data  boat  the  Coqw 
and  ia  analyziDg  that  data  to  see  if  it  is 
appropriate.  Southeastern  is  coiranitted 
to  determming  the  reasonableness  of  all 
costs  included  in  the  rales. 

Comment  3.  The  e«e»gy  sarchorge  for 
those  customers  who  (fid  not  accept  the 
June  1. 1989,  rale  iitcrease  is  equitable. 
Response.  Saulheastera  a^ees  with 
the  comment.  Many  customers 
expressed  support  for  the  energy 
surcharge.  Southeastern  proposed,  and 
continues  to  propose  an  energy 
surcharge  for  those  customers  w^ho  did 
not  accept  the  rate  increase  effective 
June  1. 1989.  The  rate  is  designed  to 
reeovei  die  increased  amount  that  the 
preference  customers  would  have  paid 
over  the  ID-month  period  from  June  1, 
198ft  tfarosgh  September  3a  1990.  The 
rata  'm  deseed  to  recover  die 
underpe^rment  pka  interest  ofver  the  36 
monte  of  tl^  rate  approval  period. 
SosM  caatoasers.  in  tlrair  coatmeDts 
regarding  the  1980  rate  filing,  stated  that 
Soutbeastem  shotM  charge  the 
custOBBais  who  did  not  accept  the  rate 
increase  for  tha  coats  they  (kd  not  pay  in 
fatttca  rate  filing.  Also  at  the  tiaas  of  the 
1980  ti^»  filing  Southeastern  expressed 
the  intention  of  charging  aa  additional 
catch-up  amount  to  the  customers  who 
did  uaH  accept  the  rate  adjustment  in  the 
109(7  rate  fifing, 

ComamatAthatmmgfmathu^kr 
those  cnstomers  who  dU  aot  aecepttha 
June  "L 1089,  rate  increase  is  inequitable. 
/tssponsB.  Southeastetu  dfmgroes,  see 
Response  to  Cbmsmrt  S.  Some  of  nxe 
ct<stomers  stated  that  they  ol^ected  to 
the  energy  surcharge. 


amounts  to  retroacdve  ratemaking. 

Respaase.  Soaie  of  tha  SMStoiaars  wbo 
did  not  accept  die  earRer  rateiBcraaaa 
contend  that  da  energy  siirdiarga  is 
retroactive  ratemaking.  Saudteastem 
believes  that  a  maior  raqiansiblllty  of 
the  aibuhilstratioD  Is  to  (Jkaige  au 
customers  for  their  apprapilale  ritarrof 


dediniotto  patticiiiatain.tha  eadiet 
rate  increase,  thqr  Aoidd  not  haw  ta 
pay  their  portion  of  these  costs  wUdi 
would  otharwdse  have  baea  included  i& 
in  this  rate.  IfSoutheastem  did  aat 
include  a  surcharge,  then  the  customers 
who  did  acocf*  tha  sacber  rate 
adjustments  would  sidiiidiia  tha  mm- 
paying  customers,  and  in  effect  relieve 
thera  of  paying  thetr  share  of  the  costs 
whidi  Seetbeastem  is  obSged  to  collect 
in  this  rate.  Soatheastem  expressed  its 
intent  to  recoup  diese  costs  in  this  rate 
at  die  time  of  the  June  1, 1969,  rate 
atQustinent. 

These  South  Carolnia  customers,  who 
did  not  accept  the  1989  rate  mcrease 
contend  that  this  Feconpment  most  be 
reviewed  under  the  just  and  reasonable 
rate  standard  of  The  Federal  Power  Act, 
and  specificaHy,  whether  it  might 
constitute  retroactive  ratemaking. ' 
However,  formulation,  review,  and    . 
approval  of  the  Federal  power 
marketing  agencies'  and  Southeastem's 
rates  are  subject  only  to  the  Flood 
Control  Act  of  1944  which  requires: 

Rate  schedules  shall  be  drawn  having 
regard  lo  the  recovery  (upon  tha  basis  of  the 
application  of  such  rate  schedules  to  the 
capacity  of  the  electric  facilities  of  the 
projects)  of  the  cost  of  producing  and 
transmitting  such  ekctric  energy  incbding 
the  amortization  of  the  capital  investment 
^located  to  power  over  a  reasonalile  period 
of  years  *  *  *." 

See  United  States  V.  City  of  Fultim, 
475  U.S.  657  (1986)t  and  United  States  v. 
TEX-LA  Electric  Coop.,  Inc.,  693  F.  2d 
392  (5th  Cir.  1982).  The  Flood  Conti:ol 
Act  does  not  impose  a  just  and 
reasonable  standard  or  the  more  narrow 
prohibition  against  retroactive  rates  and 
the  recoupment  of  these  costs  are  not 
barred  by  that  act. 

Comment  0.  The  energy  surcharge  is 
not  in  accordance  with  sound  bnsiDess 
principles. 


ha  dodriiw  ig^tnsmtrociciiw  lahiuiaklnf 
I  to  ■fci»el"i— ■ii»wfcB*ttwS»**ri 


"The 

refon  — — —  - 

Power  Act*  *  •  mi*  HHii  Oi  A«Hi  iirfc^ 
e«UbUsh(ed)  the  ptincipto  that  only  proepectlve 

paal  lo«M«  midar  Ae  Rtderal  Power  Ad  i» 
ntToacUve  and  UlegaL  Public  Ssiriee  Compaoy  of 
yVew  MwvaA^  V.  fSRC  600  F.  aiSM.  SWIBC  Ck 
nni^.emtimLmtttAmB{l»IVi.QaanhiaGtm 

PBRCauskMtaaOBJtriisa^. 


subsidize:  tha  caataHeaailvdM  art 
accept  the  earlier  rate  inoeasaaadte 
effect  relieve  these  non-paying 
customers  of  their  porlfon  of  ftese  costs. 
Soudieaaterft  believes  diat  it  ia  ia 
aceardaaee  widi  aoaad  basiaaaa 
psueiidea  to  be  eqailaUe  ta  idl  af  our 
customeia  aad  sea  that  all  pay  Ibair  fair 
sbaie  ef  tha  costs. 

ChnaMBt  7.  Tha  mednd  aff 
classifiealiaa  of  cnatomat  calegariea  is 
not  ratianal  aad  is  discrinaatery 
agatest  tese  caatoaers  wbe  did  aoA 
accept  die  June  1. 198a  rata  hicreaae. 

Response.  The  raediod  of 
class^cation  was  made  in  order  to 
segment  those  customers  who  did  not 
pay  the  increased  rates  from  June  1. 
1989,  through  September  30, 1990,  and 
charge  them  a  catch-i^i  rate  phis  brierest 
for  ^  amoant  not  paid. 

Camnaent  8.  Purchase  power  aad 
wheeling  costs  should  be  incbided  in 
future  years  as  an  average  jwar  amount 

Response.  Southeastern  agrees. 
Southeastern  has  prepared  a  sttrfy 
which  shows  that  in  a  SD^ear  period 
droughts  will  occur  where  $50,00*000  of 
power  must  be  purchased.  Therefore,  we 
included  $1,000,000  per  year  in  the 
repayment  study. 

Comment  9.  We  oppose  the  5-year 
cost  evaluation  methodology  which 
includes  Richard  B.  RuseeH  costs. 

Response.  Subsequent  to  tfiat 
comment,  all  customers  have  speed  to 
sign  supplemental  contracts  which 
allows  rate  adjustments  on  October  1,  of 
any  future  year.  Therefore,  Sondteastem 
is  proposing  a  3-year  cost  evsluation 
period  for  all  customers. 

Comment  10.  Please  consider  offering 
a  rate  based  on  a  5-year  cost  evahiatitm 
period  which  would  increase  in  the 
event  diet  Ridiard  B.  Russdl  pump  mdtt 
become  available  daring  the  5  years. 

Response.  Sotrtheastem  is  proposing  a 
3-year  cost  evaluation  period  whidi 
does  not  indude  the  cost  of  Richard  B. 
Russelt  pomp  units  for  aB  custoniers. 

DisGuaaiaa 

System  Repuyuteiit 
Aa  axaa^natioa  of 


prepared  tai  Fafasaaiy  Ism  tatiha 
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Georgia-Alabama  System  of  Projects, 
reveals  that  over  the  3-year  rate  review 
period  with  an  amiual  revenue  increase 
of  $17,977,000  over  the  cmrent  revenues 
shown  in  a  February  1990  Southeastern 
repayment  study.  aU  system  power  costs 
are  paid  within  their  repayment  life.  The 
Administrator  of  Southeastern  has 
certified  that  die  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  under  consideration  and 
has  concluded  with  Departmental 
concurrence  that,  because  the  increased 
rates  would  not  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1909,  the 
proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is 
required. 

ft 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  pubUc  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elberton,  Georgia  30635,  and  in  the 
Washington  Liaison  Office,  James 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis  for  a  period  beginning  October  1, 
1990,  and  ending  no  later  than 
September  30, 1993. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secrete^  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1. 1990.  attached 
Wholesale  Power  Rate  Schedules  GA- 
1-C,  GA-2-C  GA-3-B.  GU-l-C  ALA- 
1-G.  ALA-3-C  MISS-1-^.  MISS-2-C 
SC-3-B,  SC-4-A,  SC-5-A,  CAR-3^B, 
CAR-4-A,  SCE-2-B,  SCE-4-A,  and 
GAMF-2-F.  The  rate  schedules  shall 
remain  in  effect  on  an  interim  basis 
throu^  September  30, 1993,  unless  such 
period  is  extended  or  until  the  FERC 
confirms  and  approves  them  or 


substitute  rate  schedules  on  a  final 
basis. 

Issued  in  Washington.  DC  this  27th  day  of 
August  199a 
W.  Henson  Moore, 
Deputy  Secretary. 

[FR  Doc.  90-20862  Filed  9-«-fl0: 8:45  am] 
BMjjNa  coos  Mao-ei-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

StratosplMrtc  Ozone  Advisory 
Comfflitt** 

action:  Aimouncement  of  advisory 
committee  meeting. 

summary:  The  next  meeting  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Federal  Advisory  Council  on 
Stratospheric  Ozone  Protection 
(STOPAC)  will  be  held  on  Wednesday. 
October  3. 1990.  The  meeting  will  take 
place  from  9  a.m.  to  1  p.m..  at  the 
Holiday  Inn  Capital.  550  C  Street  SW.. 
Washington.  DC.  The  public  is  invited  to 
attend  the  meeting.  Seating  will  be  on  a 
first  come,  first  serve  basis. 

The  purpose  of  the  meeting  will  be  to 
review  the  highlights  of  the  London 
meeting  of  the  Parties  to  the  Montreal 
Protocol,  held  in  June  1990.  and  provide 
an  overview  of  the  Clean  Air  Act 
Conference  Agreement  on  title  Vn. 
Protection  of  Stratospheric  Ozone.  The 
Advanced  Notice  of  Proposed  Rule 
Making  (ANPRM)  on  chlorofiuorocarbon 
(CFC)  recycling,  published  in  the  Federal 
Register  on  May  1. 1990.  will  also  be 
discussed. 

FOR  RIRTHER  mFORMATION  CONTACT: 
Karla  Perri.  at  (202)  475-7496  or  write  to 
the  Division  of  Global  Change,  Office  of 
Air  and  Radiation.  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW., 
Washington,  DC  20460. 

Dated:  August  29, 1990. 
Robact  Axdiad, 

Acting  Director,  Office  of  Atmospheric  and 
Indoor  Air  Programs. 
[FR  Doc.  90-20644  Filed  9-4-40;  8:45  am] 
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[FRL-3827-S] 

Rsvocation  of  SuNkto  Waivers  Granted 
on  November  2. 1984,  to  Eight 
Milwaukee  Tanneries  SulHect  to 
Pretreatment  Standarde 

aqcncy:  Environmental  Protection 
Agency. 

AcnON:  Notice. 


publicly  owned  treatment  works 
(POTWs)  which  accept  wastewater 
frt)m  leather  tanning  and  finishing 
facilities  which  are  subject  to 
pretreatment  standards  at  40  CFR  part 
425.  Pursuant  to  40  CFR  425.04(c)  tiie 
MMSD  certified  to  die  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA)  on  March  26, 1984,  that  discharges 
of  sulfide  from  eight  tanneries  would  not 
interfere  with  the  operation  of  the 
POTW's.  On  November  2. 1984.  U.S. 
EPA  placed  a  notice  at  49  FR  44143- 
44145  stating  that,  pursuant  to  40  CFR 
part  425,  the  following  eight  tanneries 
would  not  be  subject  to  the  categorical 
sulfide  pretreatment  standard: 

1.  Cudahy  Tanning  Company,  5043  S. 
Packard,  Milwaukee,  Wisconsin. 

2.  Flagg  Tanning  Corporation,  624  W. 
Oregon  St.,  Milwaukee,  Wisconsin. 

3.  A.F.  Gallun  and  Sons  Corporation,  1818 
N.  Water  St,  Milwaukee,  Wisconsin. 

4.  Gebhardt-Vogel  Tanning  Corporation, 
2615  W.  Greves  St,  Milwaukee.  Wisconsin. 

5.  PHster  and  Vogel  Tanning  Company, 
1531  N.  Water  St,  Milwaukee,  Wisconsia 

6.  Seidel  Tanning  Corporation,  602  W. 
Oregon  St,  Milwaukee,  Wisconsin. 

7.  Thiele  Tanning  Corporation,  123  N.  27th 
St.,  Milwaukee,  Wisconsin. 

8.  Zeigler  Tanning  Corporation,  606  W. 
Oregon  St.,  Milwaukee,  Wisconsin. 

On  May  11. 1990  MMSD  notified  U.S. 
EPA  diat  MMSD  had  made  a 
determination  to  revoke  the  certification 
of  no  interference  to  the  POTWs  due  to 
tannery  sulfide  discharges.  The  affected 
taimeries  were  informed  of  MMSD's 
intention  to  revoke  the  sulfide  waivers 
and  were  provided  a  public  hearing 
date.  MMSD's  notice  was  not  disputed 
at  the  public  hearing  or  in  written 
comments. 

Pursuant  to  40  CFR  425.04(d)  and  in 
consideration  of  the  representations  and 
information  provided  by  MMSD,  I 
hereby  revoke  the  November  2, 1984. 
waiver  of  the  sulfide  requirements  set 
forth  in  the  Leather  Terming  and 
Finishing  Pretreatment  Standards  for  the 
enumerated  taimeries  in  Milwaukee. 
Wisconsin.  As  provided  in  40  CFR 
425.04(d)(2).  the  affected  tanneries  must 
comply  with  the  categorical  sulfide 
standards  no  later  than  18  months 
following  publication  of  this  notice  or  at 
an  earlier  date  established  by  MMSD. 

dates:  This  action  is  effective  as  of 
September  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Catherine  Allen,  Permits  Section.  Water 


Quality  Branch,  U.S.  EPA— Region  5.  at 
(312)  886-0136. 

David  A.  Ullrich. 

Acting  Regional  Administrator 

[FR  Doc.  90-20643  FUed  9-4-60;  8:45  am] 
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Decision  on  Lists  Of  Waters,  Point 
Sourcee  and  PoUutants  and  ttie 
Individual  Control  Strateglee  for 
Illinois,  Indiana.  Michigan,  Minnesota, 
Ohio  and  Wlaconsin 

[FRL-382S-e] 

aoency:  Enviromnental  Protection 
Agency. 

action;  Notice. 

summary:  This  action  provides  the  U.S. 
Enviroimiental  Protection  Agency's 
(EPA  Region  V)  determinations 
inresponse  to  public  comments 
regarding  EPA  Region  V's  proposed 
approvals  and  disapprovals  of  the  lists 
of  waters,  point  sources  and  pollutants 
and  the  individual  control  strategies 
(ICSs)  submitted  by  the  States  of 
Illinois.  Indiana,  Michigan,  Minnesota. 
Ohio  and  Wisconsin  {EPA  Region  V 
States)  pursuant  to  section  304(1)  of  the 
Clean  Water  Act  (CWA).  The  public 
comments  were  received  in  response  to 
EPA  Region  V's  notice  in  the  Federal 
Register  on  June  5, 1989,  (54  FR  24030], 
which  identified  a  proposed  list  of 
waters  which  have  uses  impaired  by  the 
presence  of  toxic  pollutants  and 
tentative  determinations  on  the 
acceptability  of  individual  control 
strategies  for  point  sources  impacting 
certain  of  these  waters. 

ADDRESSES:  Copies  of  the  June  5, 1989, 
proposal  and  svpporting  iiiformation. 
public  comments.  EPA  Region  V's 
response  to  these  comments,  and  other 
information  supporting  these 
determinations  are  available  for  public 
inspection  and  copying  upon  request. 
Complete  Records  may  be  viewed  at: 
U.S.  Enviroimiental  Protection  Agency. 
Region  V,  Library  (16di  Floor),  230  South 
Dearborn  Sti^t,  Chicago,  IL  60604. 

State  specific  records  may  be  viewed 
at: 


:  The  Milwaukee  Metropolitan 
Sewerage  District  (MMSD)  operates 


Illinois 

Lincoln  Library,  Lincoln  Library 
Reference  Department,  326  South  7th 
Stivet.  Springfield,  IL  62701. 

Indiana  1 1 

Department  of 'Enviroimjental 
Management  Office  of  Water 
Management  105  South  Meridian 
Stieet  IndianapoUs.  IN  46206. 


Michigan 

Library  of  Michigan.  Government 
Documents  Service,  717  West  Allegan, 
Lansing,  MI  48909. 

Detroit  Public  Library.  Government 
Documents  Service,  Sociology/ 
Economics  Department  5201 
Woodward  Sti'eet  Detit)it  MI  48202. 

Minnesota 

Miimesota  Pollution  Control  Agency. 
Division  of  Water  Quality,  520 
LaFayette  Road.  St  Paul.  MN  55155. 

Ohio 

Ohio  EPA  Library— Central  District 

Office,  1800  Watermark  Drive. 

Columbus,  OH  43215. 
U.S.  EPA  Eastern  Distiict  Office,  25089 

Central  Ridge  Road,  Westiake,  OH 

44145. 

l^^sconsin 

Water  Resources  Center,  University  of 
Wisconsin— Madison.  1975  Willow 
Drive.  Madison,  WI 53706. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Anita  Chico.  Permits  Section,  Water 
Quality  Branch,  U.S.  EPA  Region  V. 
5WQP,  230  Soudi  Dearborn  Stieet 
Chicago,  IL  60604:  telephone  (312)  353- 
2105. 

8UFPLEMENTARY  INFORMATION:  On  June 
5, 1989,  the  U.S.  Environmental 
Protection  Agency  announced  its 
proposed  approval  and  disapprovals  of 
determinations  made  by  the  six  States 
in  EPA  Region  V  pursuant  to  the 
requirements  of  section  304(1),  and 
invited  comments  on  those  proposals  for 
120  days  thereafter.  This  public 
comment  period  closed  on  October  4, 
1989.  In  addition  to  die  Federal  Register 
notice,  EPA  Region  V  summarized  its 
actions  in  a  general  news  release  to  all 
major  newspapers  of  general  circulation 
in  the  Region  V  States  on  June  6, 1989. 
EPA  Region  V  also  provided  copies  of 
this  proposed  action  to  each  discharger 
identified  in  the  notice.  As  a  result  EPA 
Region  V  received  a  total  of  61 
comments  and  has  considered  these 
comments  in  making  the  determinations 
set  forth  in  toda>'s  notice. 

With  today's  announcement  EPA 
Region  V  is  providing  notice  of  (1) 
certain  approvals  and  disapprovals, 
required  pursuant  to  section  304(1):  and 
(2)  proposed  approvals  and 
disapprovals  with  an  opportunity  for 
pubhc  comment  on  those  tentative 
decisions.  EPA  Region  V's  rationale  and 
response  to  specific  comments  jire 
available,  and  can  be  reviewed  with 
other  information  relating  to  a  particular 
determination  at  the  places  set  forth 
above. 


This  annoimcement  also  contains  a 
number  of  corrections  to  typographical 
errors  in  the  earlier  notice  under  the 
heading  "Corrections.  .  .  ."in  subpart 
A  below.  Additionally,  substantive 
determinations  that  amend  the  prior 
notice  are  set  forth  in  subpart  8(2). 
Subpart  C  identifies  the  facilities  for 
which  EPA  Region  V  has  supplemented 
the  record  for  clarification,  and  for 
which  the  period  is  reopened  for  review 
of  the  supplemental  information  for  30 
additional  days  from  the  date  of 
publication  of  this  notice.  Subpart  D 
contains  the  listing  of  ICS  status  for  all 
EPA  Region  V  short  listed  facilities. 

A.  Coirections  to  the  June  5. 1969.  Public 
Notice 

The  June  5, 1989,  Federal  Register 

Notice  contained  a  number  of  errors  that 

occurred  during  the  typesetting  process. 

The  following  tables  correct  those  errors 

found  in  the  June  5th  notice  regarding 

the  Long.  Medium.  Short  and  "C"  lists. 

and  ICSr. 

Corrections  to  Approved  Short  List  Waters 

Page 

24032    as  published:  Illinois;  Lake  Michigan: 

4040002002;  N.  Chicago  Refiners  ft 

Smelters 
Correction:  Illinois;  Pettibone  Creek; 

4040002002:  N.  Chicago  Refiners  ft 

Smelters 
24032    as  published:  Ohio;  Mahoning  Riven 

S03010-NA-  Warren  Consolidate 

Industries 
Correction:  Ohio;  Mahoning  River,  503010- 

NA;  Warren  Consolidated  Industries 
24032    as  published:  Ohio:  Nimiahillen 

Creek:  5040001028;  )&L  Specialty 

Products 
Correction:  Ohio;  E.  Branch  Nimishillen 

Creek:  5040001028:  J&L  Specialty 

Products 

24032  as  published:  Ohio.  Nimishillen 
Creek;  5040001028;  LTV  MassiUon 

Correction:  Ohio.  Tuscarawas  River 
504001^A:  LTV  MassiUon  (Now 
Republic  Engineered  Steels) 

Corrections  to  EPA  Region  V  Approvals  of 

ICSs 

Page 

24lf32    as  published:  Omitted  General 

Motors  ICS  \ 

Correction  Add:  Indiana:  IN0001813; 

General  Motors;  Cu,  CN 

24033  as  published:  Omitted  Traverse  City 
WWTPICS 

Correction  add:  Michigan:  MI0027481; 

Traverse  City  WWTP:  Hg 
As  published  Indiana;  IN0028172:  Roll 

Coater 
Correction:  Indiana:  IN0038172;  Roll  Coater 
As  published:  Michigan;  MI0021380: 

Ishpeming  Wwtp 
Correction:  Michigan;  MI0044423; 

Ishpeming  Area  Joint  WWTP 
As  published:  Ohio:  OH0023400:  Wauseon 

Wwtp;  Cr.  Cu.  Pb.  Ni.  Zn 
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Cwtwctran:  OUo;  OHOaZMOO;  WauMoa 
WWTP:  Cr.  C«.  Ph.  ra.  Zn.  Hg.  GN 

Aspubtitkad:  Ohio:  OHOMMflOOC  Wfaitc 
Coiao&dated  Imfaistriw:  As.  CN.  Fb 

ComcUmK  CMdo:  OHDOMeOk  Whits 
ConsoSdated  btdutriea:  Ag.  Pb 

Comctiona  Ta  EPA  Rtgion  VDiaapptovah 
ofShoitListWaten 

Page 

24033  tupubiJt/tmtlHMmm:  VtdBtpt  rach; 
«1201fl&-NA.'FaaedtoiiBt*  *  *  frmi 
WmParkarCa 

Correction:  htMaaK  Fhilli|M  Dttcb; 

S12(nos-NA:  Failed  to  list  *  *  *  bam 

WmPfarrerCa 
As  paitliahed:  Kfiimeaota:  Mis«issin>i 

Riven  7010206001;  Failed  to  list  *  *  * 

froB  Metro  Wwtp. 
Correction:  Minnesota;  Mississippi  Krei; 

7010206001;  Failed  to  list  *  *  *  from 

MWCC  Metro  WWTP 

24034  aa  published:  Wixcaatbtil^M 
Michigan;  4040002002;  Failed  to  *  *  * 
from  Anderson  Brass  Co 

Correction:  Wisconsin:  Lake  Kfidugan; 
ntOOOaOQZ;  Failed  to  *  *  'from 
AsKrican  Brass  Co 

Corrections  to  EPA  Region  V  Disapprovals  ei 
ICSt 

Page 

^4034    OS  pti6/aAed!:Iffinois;IN003256S; 

Anderson  Co. 
Correction:  Indiana;  B«I0032565:  Andefsoa 

Co. 
As  published:  Dbnois:  ILe06519S:  Sai«et 

Abrtf 
Correction:  Illinois:  njOO«614S:  Saoget 

ABRTF 
As  published:  Indiana:  IN0049743;  Wm 

PfefferCo. 
Correction:  ladiraa;  IN0049743;  Wm  Pfoirer 

Co. 
As  published  Indiana:  IN0(M8743:  Wm 

Pfarrer  Ca 
As  published:  Indiana.  IM0OZ2934: 

Frankfofd  Stp 
Correction:  Indiana;  IN0022834:  Fnuikfatt 

STP 

B.  Summary  of  EPA  Regim  V 
Responses  to  Public  Comments 

1.  Overview  of  Commenta  and  B'A 
Region  V  Responses 

a.  In  response  to  the  June  5, 1989. 
Federal  Register  Notice.  EPA  R^n  V 


received  a  number  of  telephone 
inquiries  in  addition  to  61  wnitten 
comments.  Many  dischargers  objected 
to  being  listed  because  tiiey  claimed 
they  were  in  compliance  with  all  current 
National  Pollutant  Disdiai<ge 
Elimination  System  (NPDES)  permit 
conditions  and  believed,  therefore,  that 
the  notice  improperly  identified  them. 
Section  304(1)  was  not  intended  to 
reflect  the  dischargers'  status  of 
compliance  with  permit  conditions.  In 
many  cases,  listed  dischargers  were,  in 
fact,  in  compliance  with  all  ctnrent 
permit  conditions.  The  critical 
consideration  for  listing  pursuant  to  this 
section  was  compliance  with  State 
water  quality  standards  for  toxic 
pollutants  as  of  February  4, 1989,  not 
coBipIianoe  with  permit  conditions  in 
effect  on  that  date.  In  some  cases,  the 
permits  contained  the  appropriate  limits 
to  protect  water  quality  standards,  but 
those  limits  were  not  yet  effective.  In 
other  cases,  state  water  quality 
standards  may  have  changed  during  the 
term  of  the  permit,  and  the  permit  had 
not  been  revised  to  reflect  these  new 
standards. 

The  requirements  of  the  secticm  304(1) 
process  could  also  result  in  new 
conditions  and  limitations  or  an 
acceleration  of  the  schedule  for 
attaining  current  permit  conditions.  A 
good  example  of  this  situation  was 
encountered  in  several  permits  that 
were  written  to  reflect  EPA's  effluent 
guidelines  and  then  the  State 
subsequently  adopted  more  stringent 
state  water  quality  standards.  In  such 
instances,  the  inclusion  of  the  source  on 
the  304(1)  Hst  would  require  reissuance 
or  modification  of  the  NFDES  permit  to 
reflect  those  more  stringent 
requirements.  In  other  instances, 
information  gathered  after  issuance  of 
the  current  permit  indicated  that  the 
source  met  the  criteria  for  listing  set 
Morth  hi  section  304(1).  In  each  instance. 
EPA  Region  Vs  response  to  the  specific 
permittee  sets  forth  the  specific  basis  for 
listing  and  is  available  for  review  as 
part  of  the  record. 

Waterbodies  Removed  From  Short  List 


b.  Two  commenters  requested  that 
EPA  Region  V  conduct  a  public  bearing 
for  the  ptupose  of  obtaining  forther 
comments  on  EPA  Region  Vs  proposed 
actions.  Based  on  the  limited  nnmber  irf 
requests  received,  EPA  Region  V 
determined  that  the  interest  in  such  a 
hearing  was  not  significant,  and  the 
commentors'  concons  could  be 
adequately  addressed  through 
individual  responses. 

c.  Most  of  die  written  comments 
disagreed  with  the  listing  of  certain 
waters  and/or  facilities  and  sought  EPA 
Region  Vs  decision  to  revise  its 
proposed  approvals  or  disapprovals. 
One  conunentor  petitioned  that  EPA 
Region  V  add  Area  of  Concern  (ACX^) 
water  segments  to  the  Section 
304(I)(1)(6)  short  lists  and  disapprove 
state  lists  that  do  not  include  these 
waters.  EPA  Region  V  has  reviewed 
each  petition  and  comment  and  has 
provided  each  petitioner  or  commentor 
with  a  specific  written  response 
outlining  EPA  Region  Vs  findings  and 
rationale,  except  in  cases  where  the 
conmients  were  received  after  October 
4, 1989.  Even  thou£^  individual 
responses  were  not  sent  for  those 
comments  received  after  October  4. 
1989;  EPA  Region  V  did  consider  aU  the 
written  comments  in  making  today's 
decisions. 

The  following  sections  summarize  the 
changes  in  the  EPA  Region  V  proposed 
approvals  and  disapprovals  of  the  State 
decisions  regarding  lists  and  ICSs, 
which  were  cmnounced  on  June  5, 1989. 
These  changes  were  made  as  a  result  of 
the  public  comments  received  and 
additional  discussions  with  each  State. 
All  of  the  comments,  petitions,  and  EPA 
Region  V  responses  are  on  file  and 
available  for  public  review. 

2.  Actions  Taken  in  Response  to 
Comments 

a.  The  following  waterbodies  are 
removed  from  the  short  list  due  to 
removal  of  the  point  source  from  the 
facility  short  list  (see  paragraph  g.): 


Stale 

Walertxxiy  name 

Watartndy 
Ne. 

Point  source  name 

Witcomki 

1  ^^^ . ..  .^1^1 

4040020004 

4030204001 
4030109002 

M»f»aukee  MSO  Soutti  Shore. 

Graen  Bay  MSO  and  Janiae  Rlvar  Corp. 

PsahSgo  STP  and  Badger  Pi^er. 

WAKnmin 

WiaenMta 

n.|hflq|]    ffly.M^ 

b.  The  following  table  reflects  changes 
in  the  Pollutants  of  Concern  (POC)  for 
the  waterbodies  Ibted: 


Changes  in  Poixutants  Of  Concern 


S«Se 

1 1 


Ohio 

Ohio 

Ohio 

Ohio 

Ohio _. 

Ohio ~ 

Ohio 

Wisconsin 
Wtsconain 


Watertxxiy 


Mississippi  River.. 

Wabash  River  — 
Boggs  Creek. 


Hurford  Run  —  — 
EBNinMhiHenCr.. 
Paint  Creel( 


Sdppo  Creek. 
Domer  Ditch....... 

Maumee  River.... 

Mahoning  River.. 

Badfish  Creek .... 
Lake  Michigan.... 


Point  source  nante 


Sauget  ABRTF.... 

Loganspon  STP.. 
NWSC.USDN  Crane. 

Ashland  Petroleum — 
J&L  Specialty  Prod..... 
Meed  Paper  Co. 

PPQ  Industries 

Tvnken  Co 

Toledo  Bay  View  WWTP. 
Warren  Consol.  Indus. 

Madison  MSD. 
Milwaukee  MDS->II.. 


FhiriPOCB 


chlcrobergerte.  4-nl»ophenol 

Cu.Pb,  Za 

CN. 

Cd.  Cr.  Cu.  Pb,  8b.  Ag.  Zn. 

Cu.NL 

Zn,  2A7>-TCDD. 

Cr. 

Za 

Cr.Ag. 

Pb.Za 

CN. 
Ca 


c.  The  following  ICS's  are  changed 
from  disapproved  status  to  approved: 

Approved  Individual  Control 
Strategies 


State  and  pennt  (CS)  No. 

Indiana: 

IN0001333. 

IN0033073 

IN0022934 

Dana  Corporation. 
Evansville  East  STP. 
Frankfort  STP. 

IN0000205 

LTV  Steel. 

IN0032468  

Lafayette  STP. 

IN0023604 

Logansport  WWTP. 
Michigan  City 

WWTP. 
New  Atoany  STP. 

IN0023752 

IN0023884 „. 

•••• — •• 

IN0020451 

North  Vernon  STP. 

IN0024392 

IN0000582 

Princeton  STP. 
Stanadyne. 

Michigan: 
MI0042170 .f 

Cttampion  InL — 

MI0022802 i 

Quinnesec  Mill. 
Detroit  WWTP. 

MI0023647 

Mi  Clemens  WWTP. 

MN0029815...- 

Ohio: 
OH0023833 

MWCC  Metro 
WWTP. 

City  of  Akron  WWTP. 

OH0000701 

OH0032727 

«.«."! 

Bechtel  McLaughlin. 
N.  Coast  Brass  & 

OH0004502 — 
OH0083852. 

Copper. 
Ranco— Plain  City. 
Sharon  Steel. 

OH0101079 

OH0000965 , 

OH0007358 

1 

1 

Warren  Consolidated 

Industries. 
Whirlpool  Corp.- 

Clyde. 
Whirlpool  Corp.- 

Marion. 

d.  The  following  ICSs  have 
maintained  disapproved  status  or  are 
changed  from  approved  status  to 
disapproved  because  a  final  ICS  was 
not  issued  by  the  required  date  (as  is  the 
case  for  General  Motors  AL): 

Disapproved  Individual  Control 
,  Strategies 


State  and  penni  (ICS)  No. 


Illinois 
IL0065745. 


Point  Source  Name 


Sauget  ABRTF. 


Disapproved  Individual  Control 
Strategies— Continued 


State  and  permit  (ICS)  No. 

Point  Source  Name 

Indiana 

IN0001210 

Akx>a  LaFayatte. 

IN0045284 

Allegheny  Ludlum. 

IN0032565 

Anderson  Co.  Inc. 

IN0003573 

CMC  Central 

Foundry. 

IN0001813 

General  Motors  AL 

IN00025861 

Hamilton  Glass. 

IN0000094  

Inland  Steel. 

IN0001244 

Laketon  Refining. 
Roenoke  STP. 

IN0021440 — 

IN0000281 

USX-Gary. 

IN0049743 

WM  Pfarrer  Co. 

Ohio 

OH0000027 „. 

Elkem  Metals. 

OH0025003 

ElyriaWWTP. 

OH0007188 

J&L  Specialty 

Products. 

OH006939 „... 

LTV  Steel  Co. 

OH0028026 

Lancaster  WWTP. 

OH001 1383 

Thomas  Strip  Steel. 

OH0027740 

Toledo  Bay  View 

WWTP. 

OH0004600 

White  Consolidated 

Industries. 

e.  Another  change  involves  the  basis 
for  disapproval  of  selected  ICSs.  The 
reason  for  disapproval  of  the  ICS  for 
Toledo  Bay  View  WWTP  is  changed  to 
read,  "Failed  to  submit  ICS  for  Cr,  Ag." 

f.  In  cases  in  which  the  State  has 
issued  a  draft  permit  as  an  ICS,  which 
EPA  Region  V  originally  approved,  the 
permit  must  provide  a  compliance  date 
for  controlling  pollutants  of  concern  not 
later  than  June  4, 1992.  In  situations  in 
which,  in  cooperation  with  the  State, 
EPA  Region  V  will  issue  the  final  permit 
as  an  ICS,  a  draft  ICS  needed  to  be 
developed  before  June  4, 1990.  A  final 
ICS  must  be  issued  no  later  than 
February  4, 1991.  In  the  case  in  which 
EPA  Region  V  issues  an  ICS  after  due 
notice  to  an  NPDES-authorized  State, 
the  permit  must  require  compliance  with 
effluent  limits  sufficiently  stringent  to 
achieve  the  applicable  water  quality 
standards  as  soon  as  possible,  which 


EPA  Region  V  expects  to  be  no  later 
than  June  4, 1993. 

g.  The  following  ICSs  are  no  longer 
required  due  to  the  fact  that  the 
pollutants  of  concern  have  been  deleted 
and  therefore  there  is  no  basis  to  keep 
the  point  source  on  the  facility  short  list 

Individual  Control  Strategies  No 
LONGER  Required 


state  and  permH  (ICS)  No. 


Ohio 
OH0003301. 


WI0024775.. 

WI0020991.. 
WI0001261. 
WI0026042.. 

WI0000663.. 
WI0030651.. 


Point  source  name 


Harvard  Industries. 

MlwaukeeMSO 
South  Shore. 

Green  Bay  MSD. 

James  River  Corp. 

Weyerhaeuser 
Compeny. 

Badger  Pai>er  Mill 

PeshtigoSTP. 


3.  Proposed  Actions  Taken  in  Response 
to  Comments 

As  a  result  of  public  comments 
received,  EPA  Region  V  proposes  to  add 
a  segment  of  the  Lower  Fox  River 
(4030204006)  in  Wisconsin  to  the  Short 
List  based  on  impacts  from  the  DePere 
WWTP  (Permit  No.  WI0023787).  The 
pollutants  of  concern  consist  of  cyanide, 
copper,  silver,  and  zina  EPA  Region  V 
also  proposes  to  require  an  ICS  for 
DePere  to  adequately  control  the 
pollutants  of  concern.  EPA  Region  V  will 
receive  public  comments  for  a  period  of 
thirty  (30)  days  following  publication  of 
this  notice  on  this  proposal  to  add  this 
waterbody  and  to  require  an  ICS. 
Written  comments  may  be  sent  to  the 
contact  person  identified  above. 

C.  Additional  Comment  Time  for 
Portions  of  the  EPA  Region  V  Decisions 

EPA  Region  V  will  accept  comments 
for  thirty  (30)  days  from  publication  of 
this  notice  on  the  following  corrections: 
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Corrections  To  A/ytroved  &iort  List 
Waters 

Illinois:  Pettibone  Creek:  4040002002;  N. 

Chic^o  RcfiaefB  *  fl— i>eri 
Ohio:  Toacarawat  Riven  104001-NA:  LTV 

Massillon  (Republic  Engineered  Steels) 

In  addition,  for  fecilitics  Ksted  betow, 
as  a  result  of  the  conunents  received 
during  the  notice  period,  additional 
information  or  reference  to  infcMinatton 
intended  to  clarify  the  acbninistrative 
record  has  been  made  available.  EPA 
Region  V  will  accept  comments  on  such 
additional  information  for  thirty  (30) 
days  following  the  date  of  publication  of 
this  notice  for  the  following  facilities: 

Proposed  AppnovAts 


Proposed  AppfK)VAts—Confinued 


(ICS)No. 

PoMSoureeNMW 

Wfwoniin: 

WW087S91 

WI0001S46 

wwooasao 

WK)003S«6-     

Fort  Howaid  CoipdrBfioa. 

M  nl  1  i-i  n  ■  ■    ** bw* 

fmmOOSm  rip**  '"^ 

Oilcan  Matwiais. 

PROPOSB)  DiSAPPnOVALS 


State  and  permH  (IC9  No.       PoM  SoMToa  Name 


IIJ0065745_ 

Ohio: 
OH0004481.. 


fCStHo. 


110002755 


MI0000027. 


Point  SoQiQa  Nana 


Sauget  ABRTF. 
Mead  Paper  Cofp— 

CTMMOOttia. 

..  Aiaartcan  Brass  Co. 


Oie)0flra  Marina  Ooip. 
North  CNcago  naCwars  A 


Mead  Paper  Corp— Eacana- 
ba. 


Finally.  EPA  Region  V  will  accept 
comments  for  thirty  (30)  days  on  its 
proposed  approval  of  tfte  iCS  for 
Midiigan  facility:  BASF  Pigments 
Division  (MI0000761)  issued  in 
November,  1989.  EPA  Region  V  is  taking 


this  action  due  to  the  fact  tf»t  tfie  issued 
permit  is  substantially  different  from  the 
proposed  permit  which  was 
conditionally  approved  as  an  ICS  on 
June  5. 1988. 

D.  Ustiog  of  ICS  Status  for  aO  EPA 
Re^OB  V  Short  Listed  FadBfiss 

The  following  table  indudes  die  final 
list  of  facilities  on  the  section 
304(L)(1)(C)  list  and  EPA  Region  Vs 
decisions  regarding  the  ICSs.  For  the 
fedlities  listed  in  subpart  C,  above, 
where  additional  conunents  are  being 
solicited,  there  is  a  "P"  in  the  STATUS 
coliunn.  For  the  other  facilities,  a  "C*  in 
the  STATUS  colimm  means  that  the 
comment  period  has  not  been  reopened. 

For  the  ICSs  marked  "C".  EPA  Region 
V  is  today  making  the  final 
determinations  that  the  limits  in  the 
ICSs  are  suffident  to  achieve  water 
qoabty  standards.  (EPA  Region  V  is 
making  no  determination  regarding  the 
necessity  of  the  particular  limitations 
established  by  the  States.) 


USEPA  APPWJVAtyOfSAIVROVAt  ACTIONS— SECTWIt  304©  Short  USTH)  ICSs— Co^ 
[A.Appra«a«0=Disappro«etfC-OBmmaNtParMaDaetfP«PrapoaadAcSon} 


ST 


^hifnMf 


"Short  LMT 


USEPA  Approval/Disapproval  Actions— Section  304(0  Short  Usteo  ICSs 
(A>A|ipKwad  0=Disappro«ad  C=0o(nmenl  ParM  Ctoaed  P^Proposed  Action] 


M  '7120001022 

IN  5120103007 

IN  5120201032 

IN  4100003008 

IN  40S0001O20 

IN  5120208015 

IN  5120104004 

IN  4040001010 

IN  4100003002 

IN  5120106-NA 

N«  f  512010001S 

"STATE-MK>i6AN 

Ml  40S0002013 

Ml  4030108014 

Ml  4090004009 

Ml  4060201001 

Ml  4060005008 

Ml  4060204005 

Ml  4060202012 

Ml  4020189028 

Ml  4050084005 

Ml  4030118001 

Ml  4030108001 

Ml  4090003006 

Ml  405000S009 

Ml  4070001019 

Ml  4060101010 

Ml  4060105007 

Ml  4080004004 

Ml  409000S003 

"STATE— MINNfSOTA 


TravtaDNch 
UlSa 

OadarOaak- 

Bogga  Cnait.. 

Eel  River.. 

Grand  CakMMl  R  E 

Tauiach  DScli 

PhNpaDilch 

Walnut  Cr 


MUwili  o(  Concam 


Qt,Pb.2ii-.. 


CU. 


CM. 


ai,o.M. 

at 


CU 

Pheno(a.Or.. 
Cr.  Cu,  Zn— 


Cr,Cu.2n. 

Cd,  Cu.  Pb.  M.  Zn... 


[ICS] 


Na 


nayworvi  uaaa^ 
Flint  River 


Wolf  Creak  Tfib 
Carp 


dmonRKrar — 
Hasotvorth  ^aalL. 
St  Marys  RkMr- 
HuddknwiOraeli. 
BoanSnanRMrar.. 

WIHow  Run  Creak . 


3,3«» 

2,3.7.8-TCOO 

Cd,Cu.  Pb,  H8.PC8. 

2,3,7.18-TCOO. 

OS 


Cd.CKPb.Ha,PC8. 


CN,  Pb — 
CdlZn-.. 
2,3,7>TCOO.. 

Cu.Ha 

Cd.  Cr.  Hg.. 

Hg 

Cu 


TCE- 


Hg.. 
Hg. 
Cd. 


MOOSStTS 
MOOSSIOf? 
INOOStSTS 

IN0002I4QO 
840021539 
IN0Q2S493 
M0000281 
SI0000638 
IN0O4Sr43 
INDUZeSOD 


MIOOQOTSt 
M»042170 
M10022802 
MI0000808 
Mn002747 
iyH002282S 
MI0027812 
MI0O44423 

tmnivM 

Mi0000097 
Mi002SS31 
MK)023647 


RoSOoater.. 


9tp . 


Corp. 


Slarwtyfw  .....«....—.— 
Syndcala  Slora  FIxturaa.. 
tISON  Crane  Ammn.  Depol- 

USX.. 


CMvaraal  Tool. 


Co. 


ICS 


I  WflreflnrStp. 


air„ 


Champion  lrS.^Mnnaaac  I 

Detroit  Wwlp.. _..._— 

Dow  Chemical  MidtarMl— ~ 

FederSI  Mogul 

FMWw* 

Hitachi  MagaaSca  Carp- 


Jackson  Wwlp. 


ML  Clamant  Wwtp. 
StJohnaWwtp. 


SauH  Sta.  Marie  Wwlp- 
Snalod  Power  Corp — 
Traverae  CHy  Wwtp  — 

Trenton  Wwlp.. 


1410004067 
MI0027481 
MI002ir04 
Mi004267S  1  Ypsilami  Commurtty 


ST 


"SlMjrt  Ualr  walarbo^f  Naraa 


Polkitania  of  Concern 


NPDESNa 
UCSl 


DischifiQBr  NsRW 


cs 

Apprv. 


SMua 


MN 

MN 


MN 


9030004013 
7010206001 
7010206001 
4010106001 


Rainy  River— 7  Segments- 


Sl  Louis  Bay 


2.S,7,S-TCCO.. 

NH3^I- 


PCBa.. 
Hg__ 


"STATE-MLLMOIS 

N.  7130005013 

H.  5120111011 

H.  4040002002 

N.  7110008002 


STATE-OHO 


IL 
H. 


4060200-NA 
7140101008 

STATE-MDIANA 


Lriw  Bracken  I;  Bruab  Cfaek.. 

Trtb  to  Sugar  Creak 

PnUfcum  Cmt  

wooo  nwar. 
waukagan  Hartnr. 


...  Phenoi> —....■.......«.»«....... 

...  Phenol,  Cr+3,  Cr+8 

._  Cu,  Pb,  Zn.  M 

Cu,    Cr.    CN.    Pbi    Ni.    Zn. 
PhertoL 

.._  PCS 

...J  Chloroberuane,  4(titrophen 


IN 
IN 
84 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
M 
IN 

m 

«< 
IN 
IN 
M 
SI 

m 
v« 

IN 
IN 
IN 
IN 
V4 
IN 
M 
IN 
IN 
IN 


5120106017 
5120204006 
4040801 -NA 
51001032 
5060000014 
4040001010 
5148802016 
6120201007 
5188107004 
4040001010 
5120201032 
5120206818 
SiaOl  11001 


4040001910 
4040001010 
5120208010 
51201O7B08 
4040001010 
5120108018 
5120104008 

5ia)iqs-NA 

7120001022 
5120106008 
404(X]01tXX> 
5120118881 
S140101001 
5120207024 
4^00004001 
5120113012 
5120101018 


EBol  OUch.. 


•nm 


T*_ 


(Moll. 


Grand  Cakmel. 
OhtoRtoar 


OMCh- 


Ck- 


Qrand  Cakaaat  R  E  Branch— 
Ei«|e  Creek.. 


OfandCalanwlRWI 

bidtam  HvberA  SMp  CmmL—~ 


VMdcaiOraek. 


rfaraor  m  on^ 
Eel  River  Ti* 


TrwIaOMcli- 


Tral  Creak. 


FaBngRunCr- 


OSch. 


PC8.Cn. 

NL._ 
Cr_ 


Ch.CN- 


R»,Zrt 

Cd.  Cu.CN.Pb- 
Pb.Ni.CN.Oi.Ctf.; 
CN.Cd_ 
Pb 


CN 

Cu. 


Cu.CN„ 


cu.Pb,; 
cu,0(tPb.Ni.a). 

Cu.Pb 

cu.n> 

Of 


CM.rbenol. 

CU.H8- 

Cd.Cu^ 


SJ0004073 
RJ0OO2756 
nj0000230 

8.0002267 

IL0065145 


IN0001210 
840045204 
IN0OS2SeS 
IN0001767 
IN0001333 
IN0022829 
840033079 
IN0001941 
840022934 
IN0022877 
IN0001«t3 

840025661 

840023060 
1N0000940 
IN0020634 
M0032875 
IN0000205 
N40032468 
IN0001244 
840001074 
S<00eS677 
840023604 
IN00C37S2 
840002445 
V400238S4 
840020451 
IN0000442 
840024392 
840021440 


Koppers  Co.  Inc. 

Marathon  01  Oa 

N.  Chicago  Rainers  A 
Clin  Corp. 


Outttoard  Marine  Corp.- 
Sauget  ABRTF 


AkXM  Laiayette 
Allegheny  Ludkim. 
Anderson  Ca  Inc 
Bridgeport  Braaa. 

tiana  Corp 

EaM  Chicago  S|p~ 
EvansviMe  Eaal.Slp 

Rrastone 

Frankfort  Sip. 
GaryStp 


„  A 
A 

A 
A 


General  Motors  Al 

CMC  Central  Foundry . 

Hamilton  Glasa 

Hammond  Stp : 

Inland  Steel 

Stp 


Xokomo.  Ww^- 

LTV  Steel 

Laiayette  Stp -. 

Laketon  Refining.. 

Landis  S  Gyr 

LaporteStp.. 
Logansport  Wwtp.. 

Michigan  City  Wwtp 

MM  Statee  Steel  S  Wire- 
New  AkMny  S^  ..- 
North  Vemon  Stp.. 
Pheipa  Dcxige.-. — 
Princeton  S(p- 
RoanokaSlp- 


D 
D 
D 
A 
A 
A 
A 
A 
A 
A 
O 
D 
D 
A 
D 
A 
A 
A 
A 
D 
A 
A 
A 
■1A 
A 
A 
A 
A 
A 
D 


OH 
OH 
OH 

OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 
OH 
OH 


4iioooeooi 

SO40001-NA 
041ieO-NA 

so9oaoeoo7 

41OQ00S-NA 

041202-NA 
4110001004 
5040001028 
5030204027 
5040001028 
5040002004 
[5060003001 
0412De-NA 
41000a7-NA 
5060002082 
S060Q01043 
5060001032 
5030101 -NA 

5060001035 
4110001004 
5090103007 
5040aO1-NA 
410009001 
4110003008 


Hurfoftf  Rum  ...... 

HWHIWIQ  DNCn» 


Cu.Cd.Zn.  Phenol. 


Turtle  Creek. 
OSDScli 


LakaEria_ 
Black  River.. 
Eaat  Br.  MnaahiSan  Cr. 


Rocky  Fork  Mohican  R . 

Paint  Oaek 

Lake  Erie 

SiaMaaCr- 


OH 
OH 
OH 
OH 
OH 

••STATE 

Wl 

Wl 

Wl 

Wl 


SdppoCiaak- 
Big  Darby  OtaelL. 

MiB  Creek. 


Leslie  Run  Trib 


Sb,  Cd,  Cr.  Cu.  Pb.  Ag.  Zn. — 
Be.  Cd,  Cr.  Co,  Zn.  Hg,  M, 

Se.  As  chfcyotoim. 
C4Cu.Ni 


Cu.Pb,Zn,Hg.Ag. 
CN. 


Cd,Cu,Cr.  N^CHZn. 

CU,Ni 

C*Zn . 

Ctf,Cu. 


Cd,  Cu,Zn.Hg.  Cn... 
2,3,7jS-TCOO.  Zn 


Cu. 


Cu.CN. 

Cr— .„. 


Red  Run  Trib. 
Block  Rrver 


Pomer  Drtdi  .  . 


FteWaBiook- 


S03010-NA 

410009-NA 

4100011-NA 

5060001032 

5O400O2CO4 

-WSCONSBi 

4040002002 
7070003036 
7070002023 
40300)4006 


Mahoning  River. 

Ncvth  Turkey  Fool  Cmak. 

Raccoon  Creek 

Rockswale  EXtoh 

Rocky  Fork  Mohican R. 


Lake  Micriigan 


A»Cd.Cn 

Cd.Cu,M,Ag. 
Cr.     TL     CHCL3. 

phthalate. 
Zn,  Ag,Cu,Cn  — 
Cu. 


biS(2EH). 


CN,  Cu.  CR'* 

Zn 

Cr,  Ag- 
ed,  Cu, 


Hg.    zn.   M8(2EH)- 
phlhalate,  1A  dichkxoeSv 


MN0001643 
MND00041S 
MN002981S 

MN0049786 


OH00238a3 
OiH000S657 
OHOeOOTOI 

OH0009811 
OH0002S77 
OH0000027 
QH0025003 

OH0007188 
OH0026Q26 
OH0006839 
OH002632a 
OH00e4481 
OH0032727 
OH0002852 
OI400O42S1 
OH00e4502 
OH0006479 
OH0051489 

OH00e3e52 
OH000O426 

OH0011363 
OH0004219 
OH0027740 
OH0002283 


Pb,Zn- 


&.Cu.Pb.N^Zn.Hg.Cn. 
Sb,Cu.NI,  Zn.Cr. 


Cd.  Pb^  Tl.  Zn,  Cu.  &.  Ag.. 
Ag.  Pb. 


Cu_. 


2.3.7,8-TCDD- 
Cu,  Zn-. 


Loww  FOM  Riw. 


CN.Cu.Ag.Zn- 


OHC101079 
OH00234qo 
OH0IX)09ffi 
OH00e736S 
OH000460e 


WI0000298 

ww8e78ei 

WI0003450 

WI00g3787 


Boise  Cascade. 


Koch  Refinery.. 
Metro  Wwlp- 


Westem  Lake  Superior  Sd- 


Oty  ol  Akron  Wwtp 

Ashland  Petroleum  Co 

Bechtel  McLaughiin-Sandusky . 


Cincinnati  Mitacron. — 
Cooper  Tre  &  Rubber. 

Bkem  Metal* 

EiyriaWwtp.. 


J&L  Specialty  Products. 

Lartcaster  Wwtp 

LTV  Steel  Co 

Mansfielct  Wwtp 


Meed  Paper  Corp 

North  Coast  Brass  ft  Copper .- 

Ohio  Decorative  Products 

PPG  Industries 

Ranco-Plam  City.. 


Ray  Lewis  &  Son  Inc. 
Roshel  Industnes 


Sharon  Steel.-. 
Stanadyne  Inc.. 


Thomas  Strip  Steal . 
TinnkenCo.. 


Toledo  Bay  View  Wwlp. 
Vygen  Corp 


Warren  Conaoiidaled  Industriea. 

Wauseoo  Ww* 

Whirtpooi  Corp..Clyda 

Whirlpool  Corp.  Marton- 


Wttte  ConaoidBtad  Induatriaa 1 


American  Brass  Co — 
Consoiidalad  Papers  Inc.. 
Daishowa  Chenvcala. 
Depere  Wwtp 
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ST 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wt 


Wl 


NmtMr 


4030204002 
7090001057 
4040030001 


7070003033 
7090001028 
7070003033 
7120006011 


7070002034 


■■Short  UM"  WatoftMdy  Nam 


Unmt  Pox  ffivar.. 
BadfiahCrMk 

Wi>coosm  Riyor» 

Davy  Creek 

Wisconsin  River 

Fox  River  (Illinois). 


Wisconsin  River.. 


Poluianls  of  Concern 


poiycmonnMeo  txpnenyn. 

CN — . 

Cu 


2.3,7.8-TCOO.. 


Cd.Cii.CN.  Zn 

Cu 

Cd,         Cu.         Pb,        CN. 

bis(2EH)pMhalate,  p^hloro- 

nxresol. 
CN.Cu.Cd,  Se 


NPOESNa 
(ICS] 


WI0001848 
WI0024597 
WI0024767 
WI0003620 
WI0002241 
WI0003565 
WI0029971 


WI0025739 


Discharger  Name 


Fort  Howard  Papar  Co 

MadNon  MSO 

MiKnukee  MSO>lones  Is 

Netoosa  Papers  Inc , 

Oconomowoc  Electroplating 

Vulcan  Materials 

Waukesha  Sip 

Wausau  Wwtp 


ICS 
Apptv. 


Status 


In  regard  to  the  section  304(I](1)(B)  list 
of  waters,  the  EPA  Region  V  will  not 
accept  additional  comments  on  the 
listing  decisions  except  in  the  following 
cases  for  the  reasons  discussed  earlier 
in  this  notice:  Lower  Fox  River  (Reach 
number  4030204006),  Pettibone  Creek 
(Reach  Number  4040002002).  and 
Tuscarawas  River  (504001-NA). 

E.  Judicial  Review 

On  June  27. 1990,  the  EPA 
Headquarters  published  a  notice  of  Hnal 
agency  interpretation  regarding  when 
and  if  judicial  review  is  appropriate  for 
the  above  decisions  made  under  section 
304(1)  of  the  Clean  Water  Act  (55  FR 
28201). 

Any  questions  concerning  the  actions 
announced  by  EPA  Region  V  today,  may 
be  directed  to  the  individual  identiHed 
above. 

Dated:  August  22. 1990. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  90-20779  Filed  »-4-90;  8:45  am] 
BiLUNG  cooc  ssao-so-n 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

0MB  Action  Regarding  Infonnation 
Collection 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  0MB  approval  of 

information  collection  under  the 

Paperwork  Reduction  Act  of  1980. 

summary:  In  accordance  with 
requirements  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  FDIC  hereby  gives  notice  that 
the  Office  of  Management  and  Budget 
(OMB)  has  completed  its  review  of  the 
information  collection  identified  below, 
and  extended  its  approval  of  the 
collection  for  a  three  year  period  ending 
July  31, 1993. 
r/tle:  Notification  of  Rapid  Growth. 


Form  Number:  None. 

OMB  Number:  3064-0071. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  banks  wishing  to 
undertake  a  special  funding  plans  to 
increase  their  assets  by  more  than 
seven  and  one-half  percent  during  any 
consecutive  three  month  period. 

Number  of  Respondents:  650. 

Number  of  Respondents  Per 
Respondent- 1. 

Total  Annual  Responses:  650. 

Average  Number  of  Hours  Per 
Response:  2.5. 

Total  Annual  Burden  Hours:  1,625. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3064-0074),  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
893-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal 
Deposit  Insurance  Corporation,  550 
17th  Street  NW.,  Washington.  DC 
20429. 

ADDRESSES:  A  copy  of  the  FDlC's 
submission  to  OMB  may  be  obtained  by 
calling  or  writing  the  FDIC  contact  Usted 
above.  Comments  regarding  the 
submission  should  be  addressed  to  both 
the  OMB  reviewer  and  the  FDIC  contact. 
SUPPLEMENTARY  INFORMATION:  Insured 
banks  wishing  to  undertake  a  special 
funding  plan  to  increase  their  assets  by 
more  than  seven  and  one-half  percent 
during  any  consecutive  three  month 
period  must  give  the  FDIC  Regional 
Director  thirty  days  advance  notice. 
Because  such  notice  constitutes  a 
collection  under  the  Paperwork 
Reduction  Act  of  1980,  the  FDIC      ' 
requested  OMB  approval  under  5  CFR 
1320,  Control  of  Paperwork  Burdens  on 
the  Public.  FDIC's  final  regulation 
containing  the  collection  (12  CFR  304.6) 
was  published  in  advance  of  OMB 
action  on  the  request  with  the  proviso 
that  notice  of  OMB  action  woiild  be 
published  after  it  was  received. 

Dated:  August  30. 1990. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc  90-20622  Filed  »-4-90;  8:45  am] 

BIUJNO  COOC  •714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-87S-DR] 

Major  Disaster  and  Related 
Determinations,  New  Hampshire 

AGENCY:  Federal  Emergency 

Management  Agency. 

Acnoii:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(raMA-876-DR),  dated  August  29, 1990, 
and  related  determinations. 
dated:  August  29, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Bowman,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2661. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  August  29. 1990,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire 
resulting  from  severe  storms  and  flooding  on 
August  7-11. 1990.  is  of  sufTicient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  Statp 
of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  federal  disaster 
assistance  and  administrative  expenses. 


Y<M»  are  autiMiriierf  ts  provide  PaMic 
assistance  ia  Ae  desipMted  arMS. 
CoBfiateBt  with  dw  reqnmoeiit  Aat  federal 
assistance  be  supplemental,  any  Federd 
funds  provkladQiidei  dw  atafCatd  Act  Cot 
Public  Assistance  will  be  liaaHed  to  7% 
percent  frf  Ike  total  eligiMe  coate. 

The  time  period  prescribed  for  the 
implementadon  of  section  310(a), 
Priority  to  Ctttahi  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  ^lall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  diis 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  director  of 
the  Federal  Emei^ncy  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me,  I  hereby  appoint 
Mr.  Edward  A.  Thomas  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  F^^ieral  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  fotlowisg 
areas  of  the  State  of  New  Hampshire  to 
have  been  aETected  adversely  by  this 
declared  major  disaster 

The  counties  of  Belknap,  Cairoll,  Cheshire, 

Coos,  Grafton,  lleRimack,  and  Sullivan  for 

Public  Assistance. 

(Catalog  of  Fedferal  Domestic  Assistance  Na 

83.310.  Disaster  Assistance) 

Jerry  D.  loniQ^ 

Acting  Director,  Federal  Emergency 

Manag/Bment  Ag/ency. 

(FR  Doc.  90-20420  Filed  9-4-80: 8:45  am) 

BHJLWO  CODE  STia-in-M 


FEDERAL  RESERVE  SYSTEM 

Robert  Avery,  et  al.;  Change  in  Banli 
Control  Nottees;  Acquisttloiw  of 
Shares  of  Banics  or  Bank  HoMIng 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  die  Board's  Regtilation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  coinpany.  The  factors  that  are 
considered  fal  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  tfie  Federa} 
Reserve  Bank  indicated.  Once  die 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  (A  the  Board 
of  GovemMS.  Interested  pentaa  swy 
express  tfaeit  views  in  writing  to  Ike 
Reserve  Bank  indicsted  for  that  notice 
or  to  dw  offices  of  die  Board  of 
Governors.  Comments  must  be  received 
not  later  disn  September  19, 199a 


A.  Federal  Reservs  Bank  of  St.  Leols 
(Randal)  C  Sumnec;  Vice  Presidefit)  411 
Loenst  Street  St  Louis,  MSssenri  83100: 

1.  Robert  Avery,  Maiy  Lou  Avery,  and 
Wilfred  Avery,  all  of  Badora,  AAansaa; 
to  acqfoire  an  additional  14^  percent  of 
the  voting  shares  of  Delta  BaiKshares. 
Inc.,  Etxdora,  Arkansas,  for  a  total  of 
25.98  percent  and  thereby  incGrectly 
acquire  The  Baidc  of  Etidora,  Eudora, 
Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President]  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Charles  Thomas  Dgyte,  Texas  City, 
Texas;  to  acquire  an  additional  0.80 
percent  of  the  voting  shares  of  American 
Independent  Bancshares,  Inc.,  Santa  Fe, 
Texas,  for  a  total  of  10  J2  percent  and 
thereby  indirectly  acqnire  Bank  of  Santa 
Fe,  Santa  Fe,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1990. 
|euuiier  |.  fonnsoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90-20781  Filed  »-4-«>5  ft45  am) 
BiLLMO  CODE  sata-tt-n 

Hrst  Blanchester  Bancstiares,  Inc.,  et 
at;  Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.a  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U5.C  1842(c)). 

Each  application  is  available  fen* 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writmg  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at » hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  25. 1990. 

A.  Federal  Ksserve  Baak  of  Clevelaitd 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixtii  Sti-eet  Cleveland,  Ohio  44101: 


1.  First  Blanchester  Bancshares,  Inc.^ 
Blanchester,  Ohio;  to  become  a  hesk 
holding  company  by  acquiring  100 
percent  of  d^  voting  shares  of  Tbe  First 
National  Bank  of  Blaochester, 
Blanchester,  Ohio. 

B.  FedersI  Reserve  Bank  of  Rfcbmaait 
(Lloyd  W.  Bostian.  Jr..  Vice  PkesidentJ 
701  East  Byrd  Street  Ridiraond,  Virgiida 
23201: 

1.  New  East  Bancorp,  Raleigh,  ^k>ra 
Carohna;  to  acquire  100  percent  of  die 
voting  shares  of  New  East  Bank  of  New 
Bern,  New  Bern,  North  Carolina,  a  de 
novo  bank. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Dakota  Financial  Corporation, 
Bismarck.  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  Security 
State  Bank,  Beulah,  North  Dakota. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Assistant 
Vice  President)  101  Maricet  Stieet  San 
Francisco,  California  94105: 

1.  Interwest  National  Bancorp,  Reno, 
Nevada;  to  become  a  bank  balding 
company  by  acquiring  85.67  percent  of 
the  voting  shares  of  Fallon  National 
Bank,  Fallon,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  29, 1980. 
)ennilar  ).  )afaiaoa. 
Associate  Secretary  of  the  Board. 
(FR  Doe.  90-20782  Filed  9-*-90;  8:45  am) 

BHJJNS  COOC  «2ia-t1-« 


Request  for  EMfflpHon  from  Tying 
Proviatons;  FIrslar  Corp^ 

Firstar  Corporation,  Milwaukee. 
Wisconsin  ("Bancorp"),  has  requested* 
pursuant  to  sectimi  106  of  the  Bank 
Holding  Company  Act  Am«idments  of 
1970  (12  U.S.G  1971  et  seq.]  ("section 
108").  that  die  Board  grant  an  exemption 
from  the  antitymg  provisions  of  section 
106,  in  order  to  permit  its  lead  banking 
subsidiary.  First  Wisconsin  National 
Bank  of  Milwaukee,  Milwaukee. 
Wisconsin  ("National  Bank"),  to  offer 
reduced  annual  fees  and  periodic 
interest  rates  on  credit  card  accounts 
through  its  ^n  Financial  Services 
Division.  This  reduced  consideration  for 
credit  card  accounts  would  be  available 
to  customers  who  obtain  certain 
traditional  banking  products  from 
Bancorp's  other  subsidiary  banks. 
Aldiough  section  106  permits  a  bank  to 
fix  or  to  vary  the  consideration  for 
extending  credit  oc  furnishing  services 
on  condition  that  a  customer  also  obtain 
a  traditional  banking  service  (loan, 
discount  deposit  or  trust  service)  from 
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that  bank,  it  prohibits  a  bank  from 
engaging  in  these  same  activities  on 
condition  that  the  customer  obtain  any 
additional  credit  or  services  from  any 
other  subsidiary  of  the  bfuik's  parent 
holding  company.  The  Board  may  grant, 
however,  an  exception  that  is  not 
contrary  to  the  purposes  of  this 
provision. 

Bancorp,  is  a  multi-state  bank  holding 
company  with  consolidated  assets  of 
$8.5  billion  on  June  30, 1990.  It  operates 
forty-one  subsidiary  banks  and  engages 
directly  aijd  indirectly  in  a  variety  of 
permissible  non-banking  activities. 
Bancorp's  credit  card  operations  are 
consolidated  in  the  Elan  Financial 
Services  Division  of  National  Bank. 
Bancorp  proposes  that  National  Bank 
provide  credit  cards  on  advantageous 
terms  to  customers  who  obtain  certain 
traditional  banking  services  frt}m 
Bancorp's  other  subsidiary  banks. 
Accordingly,  the  variation  in 
consideration  afforded  by  National 
Bank  under  the  special  reduced-rate 
credit  card  program  would  be 
conditional  upon  a  customer  obtaining 
additional  banking  services  from 
Bancorp's  subsidiary  banks,  and  would, 
therefore,  be  barred  by  the  literal  terms 
of  section  106  without  exemption  bom 
the  Board. 

In  support  of  its  request  for  an 
exemption,  Bancorp  cites  the  precedents 
of  (a)  the  Board's  June  20, 1990,  order 
approved  requests  by  Norwest 
Corporation  and  NCNB  Corporation  for 
an  exemption  to  permit  their  banks  to 
offer  a  credit  card  at  lower  cost  in 
conjunction  with  traditional  banking 
services  provided  by  their  other 
subsidiary  banks;  and  (b)  the  notice  of 
proposed  rulemaking  issued  by  the 
Board  on  )une  22, 1990,  proposing  to 
amend  §  225.4(d]  of  the  Board's 
Regulation  Y  (12  CFR  225.4(d))  to  permit 
a  bank  owned  by  a  bank  holding 
company  to  vary  the  consideration 
(including  the  interest  rates  and  fees) 
charged  in  connection  %vith  extensions 
of  credit  pursuant  to  a  credit  card 
offered  by  the  bank  on  the  basis  of  the 
condition  of  requirement  that  a  customer 
also  obtain  a  traditional  banking  service 
from  another  bank  subsidiary  of  the 
card-issuing  bank's  holding  company. 
National  Bank  and  its  affiliated  banks 
will  continue  to  offer  checking  deposit 
services  and  credit  cards  separately, 
and  the  traditional  banking  services  %vill 
be  available  to  their  respective 
customers  without  a  credit  card  on  the 
same  terms  as  with  a  credit  card. 

Notice  of  the  request  is  published 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  request  and  does  not 


represent  a  determination  by  the  Board 
that  the  request  meets  or  is  likely  to 
meet  the  standards  of  section  106.  Any 
request  for  a  hearing  on  this  issue  must, 
as  required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  request  for  exemption. 
The  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors.  Any 
comnfents  or  requests  for  hearing  should 
be  submitted  in  writing  and  receieved 
by  William  W.  Wiles,  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
not  later  than  October  5, 1990. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1990. 
lennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  90-20784  Filed  9-4-90:  8:45  am] 

MLLMQ  CODE  mO-OI-H 


P8C  Bancshares,  Inc^  et  al.; 
Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appHcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  lB42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  al&o  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  24. 1990. 


A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  PBC  Bancshares.  Inc..  Pelham, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Pelham  Banking 
Company,  Pelham,  Georgia. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  National  City  Bancshares,  Inc.. 
Evansville,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
Bancorp  of  Sturgis,  Inc.,  Sturgis, 
Kentucky,  and  thereby  indirectly 
acquire  Farmers,  State  Bank,  Sturgis, 
Kentucky. 

2.  State  First  Financial  Corporation, 
Texarkana,  Arkansas;  to  acquire  at  least 
99.20  percent  of  the  voting  shares  of 
Atlanta  National  Bank,  Atlanta,  Texas. 

C  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Blue  Ridge  Bancshares.  Inc., 
Kansas  City,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  the 
successor  by  merger  to  Blue  Ridge  Bank 
and  Trust  Company,  Kansas  City, 
Missouri,  and  Interim  Blue  Ridge  Bank 
and  Trust  Company,  Kansas  City, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1990. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-20783  Filed  9-4-90;  8:45  am] 

BILLING  CODE  621l>-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Car*  Policy  and 
Researdi 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2),  announcement  is 
made  of  the  following  advisory 
committee  scheduled  to  meet  during  the 
month  of  September  1990: 

Name:  Data  Sources  for  Ambulatory  Care 
Effectiveness  Studies  Advisory  Committee 

Date  and  Time:  September  5, 1990, 10  a.m. 

Place:  Parklawn  Building,  room  18-05,  5600 
Fishers  Lane,  Rockville,  Maryland. 

Meeting  will  be  closed  to  the  public 

Purpose:  The  Committee's  ofaaige  is  to 
provide  technical  review  and  evaluation  of 
contract  proposals  to:  Promote  medical 
treatment  effectiveness  research  on  diseases 
that  are  generally  managed  on  an  outpatient 
basis  le.g.  hypertension,  diabetes,  and 


congestive  heart  failure),  by  identifying  and 
improving  access  to  databases  of  ambulatory 
care;  provide  an  assessment  of  the  feasibility 
of  creating  a  central  data  source  from 
existing  computerized  medical  record 
systems:  review  available  literature  on 
research  into  medical  treatment  effectiveness 
in  ambulatory  settings  that  rely  on 
computerized  medical  records;  identify  all 
computerized  ambulatory  record  systems; 
and  organize  and  conduct  a  conference 
involving  the  developers  and  custodians  of 
these  systema 

Agenda:  The  session  will  be  devoted  to  the 
technical  review  and  evaluation  of  contracts 
submitted  in  response  to  the  Request  for 
Proposals  entitled  "Data  Sources  for 
Ambulatory  Care  Effectiveness  Studies." 
Because  the  Committee's  meetings  deal  with 
proposal  research  contracts  involving 
confidential  proprietary  information  and 
personal  information  concerning  individual 
research  staff  members,  information  exempt 
from  mandatory  disclosure,  and  in  order  to 
protect  the  free  exchange  of  views  and  avoid 
undue  interference  with  Committee  and 
Department  operations,  these  meetings  will 
not  be  open  to  the  public.  This  is  in 
accordance  with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  appendix 
2.  45  CFR  11.5(a)(6),  and  41  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Mr. 
Barry  N.  Flaer,  Contract  Liaison  Officer, 
Agency  for  Health  Care  Policy  and  Research, 
room  18-15.  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  Telephone 
(301)  443-569a 

The  agenda  is  subject  to  change  as 
priorities  dictate. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed 
so  that  more  timely  notification  was  not 
possible. 

Dated:  Augsst  30. 1990. 
|.  Jaitett  CUdUin, 

Acting  Administrator,  Assistant  Surgeon 
General. 

[FR  Doc.  90-20885  Filed  9-4-90;  8:45  am] 
BILUNa  CODE  41t0-«-ll 


AlcolK>l,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  Lit!  of  Laboratories  Which 
Meet  Minimum  Standards  to  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  National  Institute  on  Drug 

Abuse,  HH3. 

ACnow;  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11986).  Starting  this  month,  a  similar 
notice  listing  all  currendy  certified 
laboratoriei  will  be  published  monthly. 


arid  updated  to  include  laboratories 
which  subsequently  apply  and  complete 
the  certificationprocess.  U  any  listed 
laboratory  fails  to  maintain  its 
certification,  it  will  be  omitted  from 
updated  lists  until  such  time  as  it  is 
restored  to  fiill  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Drug  Testing  Section,  Division  of 
Applied  Research,  National  Institute 
on  Drug  Abuse,  R,oom  9-A-53,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the  Guidelines, 
>Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,  >  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards.- 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

Alpha  Medical  Laboratory,  Inc.,  405  Alderson 

Street.  Schofield.  WI 54478. 80^827-8200. 
American  BioTest  Laboratories,  Inc.,  Building 

15,  3350  Scott  Boulevard,  Santa  Clara.  CA 

95054.  408-727-5525. 
American  Medical  Laboratories,  Inc.,  11091 

Main  Street,  P.O.  Box  188.  Fairfax,  VA 

22030,  703-691-9100. 
Associated  Pathologists  Laboratories,  4230 

South  Bumham  Avenue,  Suite  250,  Las 

Vegas.  NV  89119-5412,  702-733-7888. 
Associated  Regional  and  University 

PathologisU.  Inc.  (ARUP),  500  Chipeta 

Way.  Salt  Uke  City,  UT  84106. 801-583- 

2787. 
Bio-Analytical  Technologies.  2356  North 

Uncoln  Avenue.  Chicago.  IL  80614,  312-880- 

oooa 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami,  FL  33138,  305-325-5810. 

Center  for  Human  Toxicology.  417  Wakara 
Way-Room  290.  University  Research  Park, 
Salt  Uke  City.  UT  8410&  801-581-5117. 


CBC  Cllnilab.  140  East  Ryan  Road,  Oak 
Creek,  WI  53154. 800-365-3840;  (name 
changed:  Chem-Bio  Corporaticm). 
Clinical  Reference  Lab.  11850  West  85th 
Street.  Lenexa.  KS  66214,  800^5.6917. 
CompuChera  Laboratories,  Inc.,  3308  Chapel 
Hill/Nelson  Hwy..  P.O.  Box  12852. 
Research  Triangle  Park,  NC  27709. 919-549- 
8263. 
Doctors  &  Physicians  Laboratory,  801  East 
Dixie  Avenue,  Leesburg.  FL  32748, 904-787- 
9006. 
DrugScan,  Inc..  P.  O.  Box  2969, 1119  Meams 

Road,  Warminster.  PA  18974, 215-674-9310. 
ElSohly  Laboratories.  Inc.  1Z15-1/2  Jackson 

Ave..  Oxford.  MS  38655,  601-236-2809. 
Environmental  Health  Research  &  Testing, 
Inc.  1075  South  13th  SL,  Birmingham.  AL 
35205-9998,  205-934-0985. 
General  Medical  Laboratories;  36  South 
Brooks  Street,  Madison.  WI  53715.  608-267- 
6267. 
Harris  Medical  Laboratory.  P.  O.  Box  2981. 
1401  Pennsylvania  Avenue.  Fort  Worth,  TX 
76104.  817-878-5600. 
HealthCare/Preferred  Laboratory,  3011  W. 
Grand  Boulevard,  DeUx)it,  MI  48202,  313- 
875-2112. 
Laboratory  of  Pathology  of  Seattle.  Inc.  1229 
Madison  St.,  Suite  500.  Nordstrom  Medical 
Tower,  Seattle,  WA  98104,  206-386-2672. 
Laboratory  Specialists,  Inc..  113  Jarrell  Drive. 

Belle  Chasse.  LA  70037. 504-392-7961. 
Laboratory  Specialists.  Inc..  P.  O.  Box  4350. 
Woodland  Hills.  CA  91365,  800-331-8670. 
(name  changed:  formeriy  Abused  Drug 
Laboratories] . 
Massey  Analytical  Laboratories.  Inc.  2214 
Mdn  Street,  Bridgeport,  CT  08606.  203-334- 
6187. 
Mayo  Medical  Laboratories,  200  S.W.  First 
Street  Rochester.  MN  55905,  800-533-1710/ 
507-284-3631. 
Med  Arts  Lab,  5419  South  Western, 

Oklahoma  City,  OK  73109.  800-251-0089. 
Med-Chek  Laboratories,  Inc.,  4900  Perry 
Highway,  Pittsburgh.  PA  15229,  412-931- 
7200. 
MedExpress/National  Laboratory  Center. 
4022  Willow  Lake  Boulevard.  Memphis.  TN 
38175.  901-795-1515. 
MedTox  Laboratories.  Inc..  402  W.  County 
Road  D.  St  Paul.  MN  55112.  612-836-7466. 
Mental  Health  Complex  Latwratories.  9455 
Watertown  Plank  Road.  Milwaukee.  WI 
53226,  414-257-7439. 
Methodist  Medical  Center.  221  N.E.  Glen  Oak 

Avenue.  Peoria.  IL  61636. 309-672-492a 
MetPath.  Inc.  1355  Mittel  Boulevard.  Wood 
Dale.  IL  60191.  312-595-3888  ext  671. 

MetPath,  Inc..  One  Malcolm  Avenue. 
Teterboro.  NJ  07608, 201-393-5000. 

MetWest-BPL  Toxicology  Laboratory.  18700 
Oxnard  Street,  Tarzana.  CA  91358. 800-492- 
0800/818-343-8191. 

National  Center  for  Forensic  Science.  1901 
Sulphur  Spring  Road,  Baltimore,  MD  21227, 
301-247-9100,  (name  changed:  formerly 
Maryland  Medical  Laboratory,  Inc.). 
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Utamuiy. 


.CAi 

sraytriKTao. 

Nichols  Ii 

CA  92123. 80(M4e-V28/61»«e4-50SO;  (aame 

rhiiyrt-  fonatiiy  Mchob  Instilute). 
Mtfliwiit  Twloil^r.  iac  1141 E.  JBOB 

SoaO.  Salt  Lalw  City.  UT  84124. 800422- 

3361. 
PDLA.  iBC,  IDQ  Pngi  Mute  Court.  Sg 

PlaisJield.  fQ  OTtKO,  201-709^600. 
PharmnMii  Labor«toria».  Inc.  15tS-A 

(yBKeBlMve.Meiilo  PuV.  CA  940ZS.  41S- 


Poliwdafe,  IpCm  7272  Qafagmnrt  Me»a  Road. 

San  Diago.  CA  flSITl.  819-279-2000. 
R^iwiatToudmimy  Senrices,  1S9(B  N.E.  40% 

9SaM«  nSwDORQ.  ^f  n  sBOSZ.  £u&euZ-34B0i 

Rodia  Biomadical  Laboratoriea,  1801  Fint 
A  WHBB  oOn&f  ■tann^HHA.  AL  95223^  2Bd- 

sn-amr. 

Rocfae  BioBiadical  Laboratories,  Inc.  TOl 
■JDvaivBaa  iMfwBaiK.  ik^cwooqu  vaJ 

Rocfae  Biomedical  Laboratories,  63TB  Wilcox 
Itead.  OiMB.<Nl4n7.  •14«»-2eiL 

nOCna  ^aanatfBoai  uSMOTatones,  inc.  iVlZ 
Aiaxaoiar  Driva.  9JO,  Box  IMTS.  Research 
IWaa^  tak.  NC  STIWLttMBl-TTIli. 

Rocfae  liaanJli.«Hiaba»atoii»s.  iac,  1  Rache 
Iknc  Sadtan.  1>4  MMH  a0431-«2S& 

I  daioii  Lahoraloftea. 
,VaaMa3rs.CAeM65, 
818-9e9-2S2a 

f  iiilfciriiBii  nssiJMB  riiBiral  I  shnrattniBa 
2178  fteaUHAri  Ortas.  AtfanlB.  CA  JMta 
404-834-6206;  (name  changed:  fonneiiy 


SOB  B.  SUte  Parkway,  ScfaauaAfg.  fl. 
60173.  TQMaMBlft  (nama  shwaed: 
fiwnaily  Inlaiiialiiiiiiil Toxioolqgy 
Laboratories). 
SmitfaKDoe  Raartiam  CSnicd  Laboratoriea. 
400  Egypt  Road.  NoRiatown.  PA  19403. 800- 
S23-6447;  (name  changed:  formerly 


SiuifhKBna  Beediam  dbdcal  Lrixnutoriea, 
8000  Sovereign  Row.  DaHas.  TX  7S247, 214- 


IN 


Snath  Ihwl  Matfral  rn^a^afimi.  Inr 
Narth  LaiqnMa  Bariavaid.  Saoth 
46601,  219-234-4176. 


44ijr.i 
st^ 

Labon^flVi  r^XI  BoK  2BBi.  MOO  Ak>rth  tae 
street  ayahoaa  City.  OK  73102. 40M72- 

7QS2. 


St  Laws, 


Laboratory,  SSWRu^gaM 
MO  63104. 3U-S77-662B. 


consolidated  its  dog  tnliBg  i 

te  riM^wrhMB  1  jjinwtiri 

ResMRh  TOeeghPii,  Nstlh  CuaiiBa. 

effective  ABgnt-t,  ms. 

RichaidA.  iMBbtaifi. 

Deputy  Bhactar.  NafiaoalfBalHatatiBlliag 

Abva. 

(FR  Doc.  90-20623  Filed  94-90  8:45  am] 


Food  >Dd  fintQ  AUu  ill  ristrsflofi 

Re<|uest  for  Nominatlone  for  Meiifbors 
onl 


Continittee 

AOBtev:  Food  and  Dn^  AAmmiatraHan, 

HHSl 

acfiOM:  Notice. 

tUMMOllv.The  Food  and  Drug 
Administration  piSAj  is  requestiDg 
noBoinatioBS  lor  awmbers  to  serve  on 
the  Veteriaagr  Medicine  Advisory 
CoDunitte*  in  FDA's  Center  for 
Veterinary  Itfetfiinne.  Two  vacanoee 
win  occur  on  die  coianiittee  on  October 
31. 1991. 

OATO:  No  cutaff  date  is  astabiishedlBr 
receipt  of  aeodBafioBS. 

:AiimiiiMa1ieMf»r 
>  ahodd  be  aufaaittod  to 
Gary  £.  Stafaa  (adifaesa  beloar). 

rommm 
GatyB.] 
MediciMlHPV-ai4).  Food  and  Drag 


Fanily. 

Inc- 
ChemWest 


LsbarBtorici. 
(ianMriy 
LaboraloriesI 


Rockv^,  m  20167. 

SUPTLEMEMT  ARV  wrommiiaN:  FDA  is 

requesting  nr wi  i  na  Loim  for  jueunjeis  to 
serve^tiB  tlie  Veterinary  Medicnie 
Advisoiy  Coauitittee.  T^  ftmction  cff  fee 
committee  is  to  review  and  evaluate 
■ndUde  iafonutiaa  OMcendne  tiw 
safety  aad  cffedHreaess  af  aMtlieted 
and  ianreatigatiaaal  new  aaiaiifl  (kags. 
feeds,  and  devices  forvae  inihe 
treatment  and  prevenfion  of  antmal 
ujsease  ano  moreasea  amiaai 
prodoction.  and  melks  apprepriate 
recommendations  to  the  Corandsnoner 
of  Food  and  Dmgs. 

Criteria  far  Muadh SIS 

Persons  aondmited  far  uMunbersfaip  on 
the  Vetaiinary  Ma£dae  Advisory 
Committee  shall  have  adequately 
diversified  experience  appcofffiaite  to  the 
wodc  «f  the  committee  in  sud)  fidds  as 
companion  animal  medicine,  food 
animal  ■edicine.  aviaa  aedicine. 
mimihiaingy,  biaaietirica.  totdoohiigy. 
pathology,  pbrnrmm 
sdeaee.  aad  obeaistiy.  The  i 
liiiiiitBMlsipiaiiii  in  laaaiji  hi 
quaDly  tiw  aMSHaea  as  an 


BBwiew,  aatnay  SHcnde  eapanone  n 
mecBcel  ptacfice,  Teacffiafig.  aaQ/or 
research  relevanl  to  Ute  field  of  activily 
of  the  comauttee.  The  term  &t  ofBce  Is  4 
years. 

Nominatien! 


BMyaoaHtale 
far 


Ai^iatensted 

oneoraai 


Nominations  ^all  state  thatftie 
nominee  is  wnn^  to  serve  as  a  nemuer 
of  the  advisory  coandttee  and  appears 
to  have  na  co^lict  itf  interest  that  would 
predude  ramsHttee  laeai'hf  whip  FDA 
aaks  pateatiidcaadidalas  lepnavide 
detailed  iwfanaslinii  fioneemiqg  aueh 
matlea 
hoJdings,  < 

^BSts  or  coMu^acas  ta^eiwit  eralaaliaii 
of  pussnne  sources  xn  conffin  Of 
interest. 

FDA  has  a  sipecsal  Interest  in  assuring 
that  women.  aiiieritygroiHia.  and  die 
phywcaUy  hawireftped  are  adeqaalely 
repaesMiied  oa  adnbocy  ooaumtieee 
anl  IbntfiBre,  exteads  paificolar 
encuwaguiMBat  la  «oadaatiens  far 
appropnalny  ^piaunaa  TBBHne,  aimortty, 
and  hannciQijiaB  canchtlates. 

TUs  notice  is  issued  under  the  Fedend 
Advisory  CooMUttee  Act  (5  US.C  App. 
2)  and  21  CFR  part  14,  relating  lo 
advisoiy  ooBaitteas. 

Dated:  August  30. 199a 
AlaBL.1laaliBS. 

Acting  Associate  Coaunisskmer for 
Regulatory  Affairs. 

pit  Doc.  90-20667  Filed  9-4-90: 8:45  wn] 
saisM  COM  4i«a-ai-«i 


[DockalNa  906-0249] 
NutraSaraet  Co.;  FMini«r 


AOENCK  Ited  aod  ffltaag 

HHS 
action:  Notice 


Adminliareiiaa  (FOAj  is  < 
that  The  NutraSweet  Co.  has  filad  a 
petition  (GRASP  0G036e).  pnqiosing  to 
amend  I  Wt^^M^flfZ)  to  aflerw  far  the 
generally  recognized  as  safe  fCltAS)  \ 
of  microparticulated  protafa  piedarts  «s 
direct  humanlbod  ingredieats  in 
additional  food  categories. 
DAiafc  CnmsMints  by  WavaaAer  fl.  IflBa 
ai^iB^aaaa:  Wri^^aeAa^^Mite  to  tfie 
doi  111  lis  MbmbbmI  fcannhjigA^MH 
Foad  ai^  Oiw  AdMiistoafiDa  flB.4-«2. 


and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-426-9463. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sees.  201(s),  409  (21  U.S.C.  321(s), 
348))  and  the  regulations  for  affirmation 
of  GRAS  status  in  S  170.35  (21  CFR 
170.35),  notice  is  given  that  The 
NutraSweet  Co..  1751  Lake  Cook  Rd.. 
Deerfield.  IL  60015,  has  filed  a  petition 
(GRASP  OGOOee),  proposing  that 
§  184.14g8(b)(2)  be  amended  to  affirm 
diat  microparticulated  protein 
product(s)  are  GRAS  for  use  as  direct 
human  food  Ingredients  in  additional 
food  categories. 

The  petitiOB  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  $S  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmstion. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regidation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
November  81, 1990,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number  found 
in  brackets  la  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
<  Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substances  are, 
or  are  not,  GRAS  for  the  proposed  use. 
A  copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  August  23, 1990. 

Douglas  L  Archer, 

Acting  Deputy  Director,  Center  for  Food 
Safety  and  Applied  Nutrition. 

|FR  Doc.  90-20787  Filed  9-4-90;  8:45  am] 
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Intamational  SympoakJin;  Biological 
Products  Fraozo-Drying  and 
Formulation 

agency:  Food  and  Drug  Administration 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  and  the 
International  Association  of  Biological 
Standardization  are  announcing  a 
forthcoming  symposium  on  biological 
products  freeze-drying  and  formulation. 

dates:  The  symposium  will  be  held  on 
October  24,  25,  and  26, 1990,  8:30  a.m. 

addresses:  The  symposium  will  be  held 
at  the  Masur  Auditorium,  Warren  Grant 
Magnuson  Clinical  Center,  National 
Institutes  of  Health,  Bethesda,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Isner,  Prospect  Associates, 
1801  Rockville  Pike,  Suite  500,  Rockville, 
MD  20852.  301-468-6555. 

or 
FOR  FURTHER  SCIENTIFIC  INFORMATION 
CONTACT:  Joan  C.  May,  Center  for 
Biologies  Evaluation  and  Research 
(HFB-740),  Food  and  Drug 
Administration.  8800  Rockville  Pike. 
Bethesda,  MD  20892,  301-496-4570. 

SUPPLEMENTARY  INFORMATION:  On 

October  24,  25,  and  26, 1990,  the  Center 
for  Biologies  Evaluation  and  Research, 
FDA,  in  conjunction  with  the 
International  Association  of  Biological 
Standardization  is  sponsoring  an 
international  symposium  on  biological 
product  freeze-drying  and  formulation. 

The  purpose  of  this  symposium  is  to 
bring  together  new  information  on 
freeze-drying  and  formulation  of 
vaccines  and  other  biological  products 
including  products  resulting  from 
recombinant  and  hybridoma 
technologies. 

Presentations  of  research  papers  are 
being  scheduled  on  each  of  the  3  days. 
The  topics  include: 

(1)  Principles  of  formulation  and 
freeze-drying 

(2)  Principles  of  protem  and  water, 

(3)  Condition  and  criteria  for  effective 
formulation  and  freeze-drying, 

(4)  Formulating  and  freeze-drying 
bacterial  vaccines  and  other  biological 
products,  and 

(5)  Formulating  and  fi'eeze-drying 
biological  products  produced  by 
recombinant  and  hybridoma 
technologies. 

To  obtain  a  copy  of  the  tentative 
agenda  and  preregistration  packet, 
notify  either  contact  person  listed 
above. 


Dated:  August  28, 1990. 
Ronald  G.  dasemore. 
Associate  Commissioner  for  Regulatory 
Affairs. 
(FR  Doc.  90-20789  Filed  9-4-90;  8:45  amj 
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Consumar  Participation;  Opan  ikiaating 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
following  district  consumer  exchange 
meeting:  San  Francisco  District  Office, 
chaired  by  Ronald  Johnson.  District 
Director.  The  opic  to  be  discussed  is 
food  labeling. 

DATES:  Friday,  October  5, 1990, 8:30  a.m. 
to  1  p.m. 

ADDRESSES:  Senior  Citizens  Center  of 
Washoe  County.  1155  East  Ninth  St.. 
Conference  Rm.,  Reno.  NV  89512. 
FOR  FURTHER  INFORMATION  CONTACT 
Lula  M.  Holland,  Consiuner  Affairs 
Officer,  Food  and  Drug  Administration, 
50  United  Nations  Plaza,  rm.  524,  San 
Francisco.  CA  94102, 415-556-1364. 
StiPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  August  29. 1990. 
Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  90-20788  Filed  9-4-90:  8:45  am] 
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Health  Cara  Financing  Administration 

[MB-034-FN1 
RIN  0936-AE16 

Madicaid  Program;  MMIS  Systam 
Parformanca  Revlaw  Ravlsions 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  notice. • 

SUMMARY:  This  notice  revises  the 
system  performance  review  standards, 
procedures  and  methodologies 
previously  published  in  the  Federal 
Register  on  June  30, 1981  (46  FR  33653) 
that  we  have  used  to  evaluate  State 
Medicaid  Management  Information 
Systems.  These  revisions  are  intended 
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to  improve  the  economy,  eSacthreiieM. 
and  efficiency  of  the  Mriiceidl  pwigiMin. 
EFncfHC  MNC:  October  S. -noo. 

PON  RMTNCR  MFORMATION  CONTACT! 
Rick  ftieamn,  t^^)  W8-S2U. 
aumBMNTANY  infonmation: 

LBackgnnrnd 

Section  im3(r)  o^  the  Social  Security 
Act  (^  Act)  raqewtt  the  Metficaid 
program  in  most  States  to  have  in  pkoe 
a  mechanized  claims  processiqg  and 
isfofmatioa  retrieval  system  as 
described  in  mliBN  IMB^a)  of  Ibe  Act 
Sectioa  ]fOa(a)  anlfaodzes  Federal 
matdnog  bnds  at  75  pexcenl  for  the 
openfion  of  aaeh  a  systeai.  as  long  as  it 
remafaia  appgaeed  by  HCFA.  The  syatem 
is  reCened  to  as  the  Medicaid 
Management  Information  Systeai,  or 
MMIS. 

Section  1903(r)  of  the  Act  requires  as 
to  review  each  system  at  least  once 
every  three  years  to  determine  whether 
it  meets  our  performance  standards  and 
systems  requirements.  Systems  failing 
this  system  performance  review  (Sm) 
are  subject  to  a  reduction  in  Federal 
matcbbig  funds.  States  must  be  friformed 
of  any  changes  in  performance 
standards  by  fene  30di  preceding  the 
beginning  of  Aie  Federal  fiscal  year  in 
which  we  mtend  to  apply  tbe  dkanges. 

The  perfonnanoe  standards  are 
statements  of  desired  outcomes  and 
hav«  been  OMde  «p  of  suborcfinate 
activities  or  specific  tasks  capable  of 
direct  neaswement  Originany,  each 
standard  oonsaled  of  one  or  more 
elements,  wUdi,  in  twn,  consisted  of 
two  or  more  factors. 

In  measuring  performance  ander  tbe 
SPR  we  used  a  tiered  scoring  system. 
The  MMIS  had  to  pass  every  standard  in 
order  to  pass  the  SPR.  In  addition,  the 
MMIS  had  to  receive  a  minimum  score 
on  each  of  the  elements  that  made  up 
the  standard. 

Oar  enperieBce  abowed  that  the 
original  Sm  had  a  number  of 
shortcomings.  In  fime  1988,  we  notified 
State  agencies  of  our  intentions  to  revise 
the  SPR.  sent  them  a  pilot  SPR  guide  and 
solicited  their  oaauaeots.  We  also  tested 
the  pilot  pr^ect  ia  five  States  ficH*  fiyscal 
year  1969;  we  reviewed  their  systems 
against  the  pilot  SPR. 

n.  Provisions  of  the  Profiosed  Notice 

On  ime  96t  1989(54  FR  22755),  we 
published  a  paapeaad  notice  to  revise 
the  Snt  to  be  nadar  lo  Ibe  pilot  project 

A  Peiformaace  Standards 

We  pnppoaad  to  fetaai  undiangBd  Ibe 
current  aevan  pefianBaaoe  staadtords.  bi 

additian. ««  vnpoaed  to  add  a  new 
standard  aaaiber  8,  concemiog  third 


paily  lability,  diaoasaad  bebnr.  Ika 
proposed  stndards  oanaiatod  of  Ibe 
following: 

•  Standard  l^Eligibility. 

^ui  accnrate  system  en  Tecipieni 
eligibility  information  must  be  provided. 

•  Standard  2 — Support  files. 

An  accurate  and  accessible  system  of 
files  must  be  provided  to  sappwt  ^fcftem 
operations. 

•  Standards — Orderiy  and  timely 
claims  processaig. 

Clatan  must  be  processed  in  an 
orderly  and  timdy  manner  fiom  initial 
receipt  throagb  issuance  cf  claims 
deterauutioas. 

•  Standard  4 — ^Accurate  claims 
processing  and  review. 

Claims  data  must  be  accurately 
processed  and  reviewed. 

•  Standard  5 — Management  and 
AdaufiistTative  Reporting  Subsystem 
(MARS). 

The  MARS  most  be  efficiently  and 
effectively  operated  in  order  to  provide 
support  to  the  management  review, 
evaluation,  and  decision-making 
processes. 

•  Standard  ft — Survrillanrif  nnd 
Utilization  ReWew  Subsystem  (SURS). 

The  operatioB  of  a  SURS  must  provide 
compreheasive  health  caie  delivery  and 
utilization  data  for  program 
management  reveal  defects  in  the 
quail  ^  of  care,  and  reveal  suspected 
instances  of  provider  or  recipient  fraud 
orabusa 

"  Standard? — ^MMIS administration. 

Overall  effectiveness  in  carrying  out 
MMIS  administrative  responsibilities 
must  be  demonstrated. 

•  Standard  B— Hwd  party  liability 
(TPL). 

The  NADS  arast  perfwm  fimdionB 
and  provide  data  to  support  cost 
avoidance  md  the  col^BCtion  of 
payments  fitira  liaUe  Ikkd  parties  and 
to  assure  that  Medicaid  is  the  payer  of 
lastiesfflt. 

B.  Elements  and  Factors 

The  elemeoto  were  specifically 
written  to  measure  the  standards  ta 
which  they  were  tied.  We  believe  that 
measuring  accomplishments  in  terms  of 
factors  acciu-ately  determines  whether  a 
system  meets  performance  standards. 
We  do  not  befieve  fliat  measurement  of 
accompHsfaments  in  terms  of  elements  is 
necessary  or  efficient,  or  improves 
accuracy  of  what  needs  to  be  measured. 
We  proposed  to  delete  Ibe  elements 
fit>m  the  SPR. 

We  proposed  that  the  factors  would 
not  be  directly  associated  %vi1b  «iy 
particular  aiondards;  ie.,  pasmg  a 
given  standard  aniidd  not  depend  oa 
passing  a  given  grouping  of  factors. 


Most  off  ^^hetevs  ttiat  we  proposed 
to  use  n  AeSFR  ware  MsBltical  toUwse 
used  invest  SRs.  We liatad  a  nun^ar 
of  illustrative  factors. 

C  SoorutgSyttani 

Under  the  proposed  percentage 
scoring  system,  fte  sum  of  all  factors 
(the  final  canotative  percentage  score], 
would  never  exceed  IflV  percent  The 
system  Mould  deteiuiine  uie  percent 
conract  for  eadh  fac^r  and  would 
multiply  that  figure  by  a  wei^  (either  1. 
2,  or  ^  and  a  featwe  cifflad.e  moltipliM'. 
which  reflect  the  factors'  felattve 
importaaoe  within  the  SV.  Then  the 
systsB  wouSd  add  aM  d»  weired 
factor  scores  together  to  pnoiface  a  finad 
cumulative  percentage  score  for  the 
SPR.  We  proposed  to  designate  a  small 
number  of  critical  factors,  with  a  higher 
weight  than  non-critical  factors.  We 
proposed  a  pod  of  potential  criticd 
factors  from  wbich  we  intended  to 
choose  at  least  five  crificel  factors. 

To  be  a^prowd,  we  proposed  that 
each  MMDS  aroald  have  to  adiieve  a 
miiMT»i»n  I  iiisBJaHii  percentage  score 
and  pass  aH  oitical  ihcton.  Tbe  State 
agencies  woabl  be  watified  of  die 
designated  critical  factors  by  the  }nne 
30th  preceding  the  begjnning  of  the 
review  period  in  which  they  are 
elective.  This  notification  also  would 
include  the  minimum  acceptable 
performance  levels  (APLs)  for  all  factors 
and  tiiose  APLs  would  be  used  for 
producing  the  find  cumulative 
percentage  score. 

We  proposed  a  reasonable  number  of 
factors  ta  be  96,  tbe  total  value  cX  which 
equaled  WOperecnt.  A  minimum 
cuaiidative  percentage  score  srould  be 
estabUshed  at  90  percent,  and  a 
mininum  factor  score  ( APL)  of  60 
percent  would  be  established  Cor  each 
critical  factor.  If  the  minimum 
cumulative  percentage  scone  meeis  or 
exceeds  90  percent  and  the  minimum 
factor  score  for  each  critical  factor 
meets  or  exceeds  90  percent  the  system 
would  be  reapproved. 

Hiis  proposal  departed  from  the 
previous  scoring  system  in  which  the 
cumulative  score  was  determined  on  a 
standard  and  element  level  for  purposes 
of  reappruval  or  Asapproval. 

By  Jrme  90  prece^ng  tfie  beginning  cf 
the  review  period  to  be  evaluated,  we 
proposed  to  send  States  the  following 
information: 

•  All  factors  to  be  used  in  the  SPR. 
(Some  factors  might  not  apply  to  ell 
States,  depeadiac  on  tbe  SUte's 
particular  systea^ 

•  The  relative  weight  applicable  to 
each  factor  (1,  Z,  or  S).  Hie  total  score  off 
all  factors,  after  weigbl^vod 


I 
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appbcatiaa  of  the  nahipber,  would 
never  exeaad  100  parcent 

•  The  ideBtificatioB  of  factors 
designated  as  aitical  and  the  ndniBiam 
AFL  for  each  eaitical  factor. 

•  The  aiJniiBian  final  camtdathra 
pescentage  scata  needed  to  pass  flie 
SPR. 

The  review  would  be  ooadncted  for 
eadi  iadivi&kal  factor.  We  wodd  assess 
the  State's  pexfiofBtance  onder  each 
factor  and  note  Ae  percentage  ol  correct 
activities.  For  purposes  of  the  final 
cumulatiTe  p«ventage  score,  each 
factor's  percentage  score  would  be 
wetted  using  thie  factor  weight  and 
multiplier  and  then  added  togetha  to 
calculate  overall  performance.  For 
critical  factOTS  the  individual  factor's 
percentage  correct  would  be  used  to 
determine  if  the  factor.meets  the 
minimom  APL 

In  some  instances,  HCFA  might 
determine  that  a  factor  is  inapplicable  to 
a  State's  MMIS.  The  weights  asngned  to 
factors  that  are  inapplicable  in  a  given 
State  would  be  excluded  from  the  total 
of  all  the  factor  weights,  and  the  total 
weighting  and  multipliers  would  be 
readjusted  so  that  maximum  final 
cumulative  percentage  score  is  again  100 
percent         1 1 

in.  Commanliand  Rasponsas 

We  received  timely  comments  fivm 
nine  State  Medicaid  agencies  and  the 
Systems  Technical  Advisory  Group 
(STAG). 

Comment:  Pour  coramenters  were 
concerned  that  the  cumulative 
percentage  score  of  90  percent  for 
passing  tiie  Sm  was  too  ht^.  One 
commenter  also  suggested  a  gradual 
increase  in  the  scoring  from  75  percent 
after  more  e7q;ierience  has  been  gained 
with  the  bicreased  importance  of 
individual  factors  in  the  new  scoring 
system. 

Response:  Beiote  we  set  the 
cumulative  passing  scots  at  90  percent 
in  the  proposed  notice,  we  were  aware 
of  tbe  irilot  State's  scores.  We  also 
believe  that  flie  experience  gained  aver 
a  year's  period  from  the  pilot  project 
was  sufficient  both  in  time  and 
substance  to  evaluate  the  effectiveness 
and  reliability  to  satisfactOTUy 
measuring  the  review  requirements. 
Based  on  the  State's  performance  of  the 
FY  1986  pilot  8FR,  under  which  aD.tlie 
pilot  States  passed,  the  90percent 
passing  score  does  not  appear  to  be 
unreasonable.  We  believe  90  percent  is 
actually  quite  low  in  the  context  of  a  10- 
percent  error  rate  for  a  system  ss  hi^ly 
automated  as  MMIS.  This  passing  score 
is  also  appropriate  given  ftat  the 
Federal  government  is  reimbursing 
MMIS  costs  at  75  percent  as  conrpaied 


to  50  percent  far  legolar  Medicaid 
adndnistiative  costs. 

Cottuaeat  FWe  commenters  stated 
that  they  woe  opposed  to  Ac  piopoaed 
critical  factor  scaring  mediod.  whidi 
placed  loo  much  oa^sis  on  a  law 
areas  of  tfie  entire  SPR  process.  Some  of 
the  coBuncntcTS  saggeatod  tbat  the 
scmtag  system  should  pade  die  overall 
perfiomance  of  an  MhOS^  ariiidi  can  be 
accarataiy  reflected  in  a  coatmlativa 
score  with  appropriate  foctor  weighting: 
i.e.,  the  more  important  factors  would  be 
weighted  more  heavily. 

Regpmise:  We  accept  diia  comment 
After  omsiderable  cmisnltation  with  tbe 
men^wrs  of  the  STAG  and  review  of  tbe 
conments  we  received  concerning  the 
critical  factors  scoring  reqmrement  we 
agree  that  it  is  appropriate  not  to 
include  diis  concept  to  the  revised  SPR. 
Instead,  we  have  assigned  wei^ts  for 
eadi  factor  of  1. 2.  or  3,  depending  on 
their  importance,  and  wiU  only  require 
an  overall  score  of  at  least  90  far 
reai^noval  of  a  State's  MMIS. 

Comment  Three  commenters  objected 
to  conferring  a  score  of  zero  for  any 
factor  tbat  fails  to  adiieve  an  acceptaUe 
performance  level  of  70  percent  or 
greater.  For  examine,  if  a  factor  receives 
a  rating  of  65  percent  no  pointe  would  be 
awarded  under  the  SPR  for  diat  factor 
when  computing  the  cumulative 
percentage  scwe. 

Response:  We  do  not  agree  that  we 
should  change  this  policy.  In  dianging 
the  scoring  mechanism  for  the  revised 
SPR,  including  ehminstion  of  the  critical 
factors,  we  wanted  to  ensure  that  the 
States'  systems  could  still  pass  the  SPR 
even  if  they  were  to  abandon  a  number 
of  review  areas  under  the  SPR  or 
perform  below  the  minimum  acceptable 
performance  level  (70  percent)  in  oflier 
SPR  review  areas.  The  SPR  itself  has 
been  stieamlined,  and  all  performance 
measures  retained  in  it  are  important 
Acceptable  MMIS  operation  across-the- 
board  is  expected  given  the  enhanced  or 
premium  rate  of  Federal  reimbursement 
for  MMIS  costs.  Also,  SPR  failure 
triggers  only  a  reduction  in  the  level  ci 
enhanced  funding,  and  that  funding  may 
be  restored  if  the  State  achieves  a 
passing  score  to  the  next  year's  SPR. 

Comment  One  commenter  stated  that 
the  notice  did  not  give  an  intended 
implementation  date  and  urged  that  we 
not  implement  die  proposed  SPR  ontil 
we  review  it  against  the  pilot  profecte. 

Response:  We  did  review  the  pilot 
resulto  before  poUishing  tbe  notice  on 
June  30, 1969.  All  five  partictpatmg 
States  passed  with  scores  over  90 
percent 

Comment  One  commenter  requested 
an  explanation  on  how  we  determined 
tbe  number  at  review  factors  and  why 


that  nnmber  of  factors  waa  ■ore 
reasonaMe  dian  any  odwr  nanber. 

Response:  We  did  not  nse  any 
predetermined  uumberfai  establishing 
how  many  factors  woidd  be  fai  the  SPR. 
We  wanted  to  ensure  comprehensive 
coverage  in  sufficient  deptfi.  and  tfie 
SPR  reflecto  extensive  consultstion 
within  HCFA  and  arith  die  STAG.  State 
and  Federal  resource  constraints  were 
also  weired.  We  Ad  not  receive  any 
commente  to  imficate  that  the  factors 
presented  too  heavy  a  burden  or  called 
for  resources  beyond  those  available  or 
that  they  were  too  few  in  number. 
Comment:  One  commenter  was 
concerned  that  many  factors  do  no« 
relate  to  the  actual  MMIS.  such  as 
update  schedules.  Tbe  coaHaeiiter 
believes  we  shoold  reevahiate  the 
overall  definition  and  concept  of  the 
SPR  to  insure  tbat  systems  iitd  not  dtlsi 
control  or  manual  procedures  are  the 
real  purpose  of  the  SPR. 

Response:  We  do  not  agree  with  this 
comment.  Tbe  SPR  is  focused  primarily 
on  those  MMIS  activities  for  which  a 
State  receives  enhanced  FFP,  althougji 
in  order  to  assess  ttie  degree  to  which 
the  MMIS  supporte  and  is  integrated 
into  overall  Medicaid  program 
administration,  some  parts  of  the  review 
may  extend  into  areas  that  are  not  part 
of  the  MMIS  per  se.  AD  activities 
reviewed  throu^  the  SPR  are 
considered  crucial  to  the  Medicaid 
program  and,  therefore,  will  contribute 
to  the  determination  on  whether  or  not 
the  MMIS  should  be  reapproved.  The 
factors  included  in  the  SPR  are  not  the 
only  requirements  a  State  must  meet, 
but  rathier  the  ones  that  a  State  must 
meet  to  a  given  review  period  in  order  to 
avoid  a  reduction  in  enhanced  funding 
under  section  1903(r)  of  the  Act 
Comment  Three  commenters 
remarked  about  the  revised  SPR  formal 
and  the  use  of  standards  and  factors 
without  elements.  One  commenter 
stated  diat  the  notice  leaves  toe 
relationship  between  factors  and 
standards  unclear  and  that  it  appears 
that  standards  could  be  omitted 
altogether  without  changing  the  .SPR. 
The  other  two  commenters  made 
positive  comments.  The  second 
commenter  indicated  that  the  outhne  of 
the  review  factors  was  very  good  and 
noted  that  the  specific  gmdebnes  are 
better  defined  to  more  fairly  ootlme  the 
review  and  scoring  mechanisms.  The 
third  commenter  Kked  our  deleting  the 
elements  and  felt  that  the  format  that 
used  only  factors  was  very 
straightforward  and  more  accurately 
defined  the  activities  to  be  measured. 
The  commenter  also  noted  that  die 
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format  will  offer  flexibility  for  adding  or 
deleting  factors  if  the  need  arises. 

Response:  We  do  not  agree  with  the 
first  comment  Standards  are  required 
by  section  1903(r)  of  the  Act  and 
represent  broad  statements  in  the 
performance  of  an  MMIS.  As  we 
mentioned  in  the  proposed  notice,  we 
believe  that  measuring  accomplishments 
in  terms  of  factors  will  accurately 
determine  whether  a  system  meets  those 
performance  standards.  We  also  noted 
that  the  factors  will  not  be  directly 
associated  with  just  one  particular 
standanL.as  they  were  in  preceding 
SPRs.  Under  the  revised  SPR.  we  have 
eliminated  scoring  on  the  standard  level 
and  will  score  only  the  factors, 
individually  and  cimiulatively. 

Comment-  One  commenter  had 
concerns  over  a  part  of  the  regulatory 
impact  statement  in  the  pubUshed 
notice.  It  stated,  in  pertinent  part,  that 
some  States  that  previously  passed  the 
SPR  may  fail,  or  vice-versa,  and  that 
failing  States  would  be  subject  to  a 
reduction  in  Federal  matching  funds. 
The  commenter  also  asked  us  to 
determine  the  number  of  States  that  may 
potentially  fail  the  performance  review. 

Response:  States  with  failing  systems 
have  been  subject  to  a  reduction  in  their 
enhanced  funding  since  the  beginning  of 
the  SPR  program.  The  regulatory  impact 
statement  is  routinely  required  to  be 
included  in  the  notice  to  indicate 
whether  the  potential  reductions  in 
Federal  matching  funds  or  any  other 
effects  from  the  notice  require  a 
regulatory  impact  analysis.  We 
determined  that  a  regulatory  impact 
analysis  was  not  necessary. 

The  results  firom  the  pilot  SPR  have 
been  completed  and  analyzed  with  all 
participants  passing  whidi  scores  above 
90  percent.  We  have  gained  sufficient 
information  to  determine  that  the 
revised  review  requirements  are  fair  and 
reasonable.  Accordingly,  we  do  not 
believe  that  it  is  either  practical  or 
appropriate  to  contemplate  how  many 
States  may  potentially  fail  the  SPR. 
However,  we  do  beUeve  all  States  can 
and  should  pass  the  SPR. 

Comment:  One  commenter  requested 
us  to  include  the  sampling 
methodologies  in  the  notice  that  are 
used  for  selecting  cases  for  review 
during  the  SPR. 

Response:  We  have  not  made  any 
major  changes  to  the  sampling 
methodologies  from  those  used  in  past 
performance  reviews.  The 
methodologies  are  described  in  each 
year's  SPR  Guide,  which  is  distributed 
to  all  States  one  calendar  quarter  before 
the  affected  review  period. 

Comment:  One  commenter  asked 
whether  written  documentation 


supporting  all  review  findings  and 
conclusions  will  be  supplied  to  a  State 
after  a  problem  has  been  identified. 

Response:  We  appreciate  the 
commenter's  concern  for  appropriate 
documentation.  It  is  imperative  that  the 
results  of  each  review  factor  found 
deficient  be  carefully  doomiented  by 
the  HCFA  regional  office  (RO).  When  a 
State  needs  information  or  assistance,  it 
should  contact  its  servicing  RO  for  the 
appropriate  help  or  advice  pertinent  to 
resolving  the  problem.  Those  problems 
identified  as  directly  related  to  the 
review  findings  and  conclusions  will  be 
documented  by  the  RO.  The  RO  will 
timely  notify  the  State  in  writing  on  the 
results  of  the  review,  which  will  include 
information  useful  for  initiating 
corrective  action  when  needed. 

Comment:  One  commenter  wanted  to   ' 
know  if  there  are  any  assurances  for  the 
States  that  the  deadlines  for  supplying 
documentation  will  be  reasonable. 

Response:  Under  section  11410.6  of 
the  SPR  guide,  cited  by  the  commenter, 
ROs  should  always  allow  States  the 
maximimi  amount  of  time  possible  to 
assemble  and  submit  documentation, 
but  they  are  not  required  to  extend 
deadlines  once  they  have  been  set  At 
times  the  deadlines  may  be  different  for 
each  State  based  on  the  schedules  the 
ROs  have  set  for  each  review.  Often  the 
ROs  can  be  flexible  in  accommodating 
each  State's  individual  needs.  However, 
States  are  always  responsible  for 
furnishing  timely  and  accurate 
documentation  to  the  ROs.  Once  a 
deadline  for  submitting  documentation 
has  passed,  it  is  permissible  for  an  RO 
to  proceed  with  scoring  on  the  basis  of 
the  information  in  its  possession.  States 
are  encouraged  to  contact  their  servicing 
RO  early  in  the  cycle  to  discuss  when 
the  documentation  will  be  due,  if  they 
have  concerns  about  meeting  any 
deadline. 

Comment:  One  commenter  was 
concerned  about  factor  30  and  trauma 
code  edits.  He  indicated  that  the  ICD-9- 
CM  range  includes  codes  other  than 
those  that  indicate  an  accident  injury, 
or  other  traimia  and  suggested  that 
reference  to  those  extraneous  codes 
should  be  eliminated.  The  four  examples 
cited  by  the  commenter  were:  911.4- 
Nonvenomous  insect  bite  without 
infection;  912.2-Blister  without  infection; 
913.6-SpIinter  without  infection;  and 
917.0-Friction  bum  without  infection. 

Response:  On  February  27, 1987,  we 
published  final  regulations  that  were 
effective  on  May  28. 1987  and  that 
affected  the  area  on  trauma  code  edits. 
The  preamble  to  that  final  rule  indicated 
that  if  HCFA  received  substantial 
complaints  regarding  diagnosis  and 
traiuna  code  edits,  we  would  reevaluate 


the  code  requirements.  We  did  receive 
several  comments  from  State  Medicaid 
agencies.  In  response  to  those 
comments,  the  pertinent  parts  of  the 
regulations  in  42  CFR  433.138(e)  (55  FR 
1425,  January  16, 1990)  were  revised  to 
allow  States  to  seek  authorization  from 
HCFA  to  discontinue  specific  diagnosis/ 
trauma  code  edits. 

States  must  submit  dociunentation  to 
their  servicing  RO  that  shows  the  State 
Medicaid  agency's  ptu^uit  of  the  specific 
codes  have  been  found  to  be  not  cost- 
effective.  Each  State  also  should  request 
approval  by  the  HCFA  RO  to  exclude 
those  codes.  The  RO  then  will  determine 
whether  it  will  formally  grant  a  waiver 
for  each  of  the  specific  codes  that  the 
State  has  requested  to  eliminate. 

Comment:  One  commenter  was 
concerned  about  the  methods  of 
evaluation  under  factor  31  asking  for 
assurances  that  the  third  party  liability 
(TPL)  file  records  agree  with  TPL 
information  on  the  claim.  The 
commenter  felt  this  would  be  a  costly 
systems  edit  for  the  State  and  he 
suggested  we  cite  the  authority  for  this. 

Response:  There  is  a  need  to  assure 
that  there  are  accurate  updates  to  the 
TPL  information  that  is  in  the  system.  If 
there  is  a  discrepancy  between  the  TPL 
file  record  and  the  TPL  information  on 
the  claim,  this  should  be  investigated 
and  the  system  should  be  updated,  if 
appropriate.  In  support  of  this,  section 
1902(a)(25)  of  the  Act  requires  States  to 
"take  all  reasonable  measures  to 
ascertain  the  legal  liability  of  third 
parties  *  *  *":  i.e.,  investigate 
discrepancies  and  update  files,  where 
appropriate.  In  further  support  of  this, 
the  HCFA  regulation  published  on 
January  16. 1990  (55  FR  1425)  concerns 
State  plan  requirements  and  other 
provisions  relating  to  State  TPL 
programs.  That  regulation  states  the 
pertinent  system  requirements  relevant 
to  State  TPL  efforts  and  indicates,  under 
system  requirement  1,  that  the  system 
must  have  the  capability  to  receive  and 
maintain  identification  of  third  party 
resources  from  all  sources. 

Comment:  One  commenter  was 
concerned  about  factor  35  regarding  the 
review  of  claims  for  States  required  to 
operate  a  mandatory  claims  processing 
assessment  system  (CPAS).  "The 
commenter  inquired  if  States  are  to 
assume  that  this  factor  will  not  be 
reviewed  if  they  are  not  operating  a 
mandatory  CPAS  at  the  time  of  review. 
The  commenter  also  asked  if  this  factor 
would  be  reviewed  for  a  State  that  had 
been  operating  a  mandatory  CPAS  at 
some  time  diuing  the  review  period,  but 
returned  to  the  alternate  CPAS  within 
that  same  review  period. 


Response:  lUa  fsctor  was  mduded  in 
the  review  raeteriab  Id  cnsara 
apprapfiate  oeenigbl  of  ttie  mandatory 
CPAS  in  States  in  wUeh  it  is  reqoifed. 
This  faclor  is  not  scaced  bot  is  only  Bsed 
to  dclei«iDe  aibeter  a  State  that  is 
reqaired  to  operate  mandatory  CPAS 
mnst  continae  to  operate  tbat  kmd  ol  a 
CPAS  or  wbeAer  tbe  Slate  can  be 
allowed  to  opcrale  an  ahemate  CPAS.  A 
State  that  has  tetuned  $e  die  ritemate 
CPAS  within  tbe  saiae  review  period 
during  whidi  it  had  a  mandatny  CPAS 
wiU  not  be  reviewed  ander  this  factor. 

CouuBeBtr  Gkie  ooDBcnter  fooad 
factors  13  andl4»  coBceming  timely 
claims  paymeat,  to  be  identical,  except 
that  one  conoamed  30  days  and  the 
other  90  day«  and  thoaght  diat  if  we 
meant  bodi  as  re^oirements,  we  shoald 
say  so  unamb^goooafy. 

Response:  Without  die  regulations 
and  SPR  guide  as  badcgroond.  reading 
these  two  seemnigly  identical  factors 
and  knowing  whether  an  MMIS  nrast 
comply  with  both  can  be  confusing;  we 
regret  any  poasiUe  ambigoity.  The  two 
factors  cited  were  ued  to  illustrate,  in 
general,  the  material  that  appears  in 
greater  detail  in  the  SPR  Guide.  Both  are 
requirements  that  are  found  in 
regotations  at  42  CFR  447.45  and  have 
b^  part  of  the  performance  review 
since  its  inception.  An  MMIS  is 
reviewed  against  all  factors;  dierefore.  it 
is  reviewed  to  see  that  90  percent  of  all 
clean  practitiener  danas  are  paid  within 
30  days  (rfreiseipt  and  that  99  percent  of 
those  claims  are  paid  within  90  days  of 
receipt  I 

IV.  Summary 

Except  for  tut  removal  of  the  concept 
of  designating  certain  factors  as  critical, 
we  are  adopting  the  revisions  to  the  SPR 
proposed  on  fune  3a  1988  (54  FR  22755) 


as  linaL 


V.  Regulatoiy  impact  Statement 

A.  Execative  Order  22281 

Executive  Order  12291  (E.0. 12291J 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  EO.  criteria 
for  a  "major  rule**;  that  is,  that  would  be 
likely  to  result  in 

•  An  anniial  efEect  on  the  economy  of 
$100  millkm  or  asore; 

•  A  ma}or  increase  in  coats  or  prices 
for  consumeiB,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geograf^iic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employsMnt  investment 
pro^idivity,  bmovation,  or  oik  the 
abiUty  of  United  States-baaed 
enterprises  to  oonqjete  with  fineign- 


based  enter|nises  in  domestic  or  export 
maiicets. 

Otoe  potential  impact  dne  to  the 
changes  in  diis  notice  is  diat  a  State 
agency  may  fail  die  SPR  even  thoa^  it 
currently  posses  it,  or  it  may  peas  under 
the  new  seating  system  ahboogh  it 
currently  faUs  die  SPR.  While  State 
Medicaid  agencies  with  systems  failing 
the  SPR  will  be  sid>iect  to  a  redaction  in 
Federal  matdiing  fimds.  42  CFR 
433.113(b)  requires  that  only  a 
proportion  ot  that  part  of  a  State's  FFP 
that  pertains  to  expenditures  for 
compensation  and  training  at  skilled 
professional  medical  personnel  and 
support  staff  and  for  general 
administration  be  re<hwed  We  have 
determined  diat  neither  of  these 
potential  reductions  nor  any  other 
effects  from  this  final  notice  will  meet 
any  of  the  criteria  of  the  Executive 
Order  12291.  Thus,  a  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  FiexibiUty  Act  (FRA) 

We  generally  prepare  a  regulatory 
flexibifity  analysis  that  is  consistent 
with  the  RFA  (5  U.S.C  801  through  «L2) 
unless  the  Secretary  certifies  that  a 
notice  would  not  have  a  significant 
economic  inqiact  on  a  substantial 
number  of  smaU  entities.  For  purposes  of 
the  RFA.  all  providers  and  soppHera  are 
treated  as  small  entities. 

This  notice  will  not  have  a  direct 
effect  on  providers  and  suppliers; 
however,  H  is  possible  that  some  of  die 
standards  may  have  an  indirect  effect 
on  them.  For  example,  a  State  agency's 
attempts  to  meet  these  standards  may 
produce  a  more  efficient  process  for 
eligibility  determinations  and  orderly 
and  timely  clanns  processing.  We  expect 
these  indirect  effects  to  be  positive  for 
providers  and  sopfrfiCTs;  hewever  we  do 
not  expect  these  effects  to  be  significant 
For  these  reasons,  we  have  determined, 
and  the  Secretary  certifies,  that  this 
final  noti'ce  wiS  not  have  a  si^rificant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have, 
therefore,  not  prepared  a  regulatory 
flexibiRty  analysis. 

C.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  die  Act  requires  die 
Secretary  to  prepare  a  regulattny  impact 
analysis  if  a  final  notice  may  have  a 
significant  impact  on  tbe  operations  of  a 
substantial  number  of  small  rural 
hospitahk  Saefa  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  smaD 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  SO 
beds. 


We  are  not  preparing  a  roral  laipact 

statement  since  we  heve  datomlBed, 
and  the  Secretary  certifies,  that  this 
final  notice  does  not  have  a  aignifiRant 
economic  impact  on  the  operations  of  a 
substantial  naraber  of  small  reral 
hospitals. 

VL  P^MTworic  Burden 

These  changes  do  not  impose 
paperwork  collection  requirements. 
Consequendy.  they  need  not  be 
reviewed  by  the  Executive  Office 
Management  and  Budget  andcr  the 
authority  of  the  Paperwork  RedoctioB 
Act  of  1980  (44  U.S.C.  3801  et  seq.\. 

AoAotitjr;  SeetioR  H08(r|  of  the  Sodaf 
Security  Act  (42  U.S.C  1396(1)1 
(Catalog  of  FMleral  Domettie  Asghtance 
Program  No.  13.714.  Medical  Assiatnce) 

Eteted:  fuiy  28v  ISOa 
GaaR-Wnmaky. 

Administrator.  Health  Can  Pktanciag 
AdmiatsiTOtion. 
(FR  Doc.  20806  Filed  8-30-Stl:  2:50  pm) 

BiUMai 


Statement  Of  Organization,  FoncHons, 
end  PelegeBona  of  Authortty 

Part  F.  of  die  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  tiealth  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA).  (Fodenl 
Register.  Vol.  53.  Na  124.  pp.  24366- 
24368.  dated  Tuesday,  June  Zk  1868)  is 
amended  to  reflect  the  realignment  of 
the  subordinate  comptnents  within  the 
Office  uf  Legislation  and  Pobcy  (OLP). 
OLP  reports  direcfly  to  the  HCFA 
Administrator  and  provides  leadership 
ard  executive  directtcn  to  the  legislative 
planning  and  policy  uulysis  programs 
within  HCFA.  OU*  has  been  reorganized 
in  order  to  more  effectively  carry  oot  its 
mission.  The  Office  of  Policy  Analysis 
and  tbe  Office  of  Legislation  and 
Congressional  Affairs,  and  the 
subordinate  components  of  each  ofTice, 
are  abolished  and  rejrfaced  by  a  new 
organizati  jnil  strecture.  The  new 
structure  will  consist  of  six  components 
reporting  directly  to  the  Director,  OLP. 
Tbe  new  components  are  the  Divisian  of 
Hearings  and  Policy  Presentation,  the 
Division  of  Congressional  Affairs,  the 
Division  of  Medicare  Part  A  Analysis, 
the  Division  of  Medicare  Part  B  j*^' 
Analysis,  the  Division  of  Medicaid 
Analysis,  and  U»e  Division  ol  H«»hh 
Financing  and  Economic  Analysis. 

The  specific  changes  to  part  F.  are  as 
follows: 

•  Section  FD.ia  Office  of  Legislation 
and  Policy  (^)  (Organization),  is 
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deleted  in  its  entirety  and  replaced  with 
the  following  new  section: 

Section  FD.IO.  Office  of  Legislation  and 
Policy  (FB)  (Organization) 

The  OfBce  of  Legislation  and  Policy 
(OLP).  under  the  leadership  of  the 
Director.  OU*.  includes: 

A.  The  Division  of  Hearings  and  Policy 

Presentation  (FBD), 

B.  The  Division  of  Congressional  Affairs 

(FEE). 
C  The  Division  of  Medicare  Part  A 
Analysis  (FBF). 

D.  The  Division  of  Medicare  Part  B 

Analysis  (FBG), 

E.  The  Division  of  Medicaid  Analysis 

(FBH),  and 

F.  The  Division  of  Health  Financing  and 

Economic  Analysis  (FBJ)< 

•  Sections  FD^.A..  Office  of  Policy 
Analysis  (FBA),  is  deleted  in  its  entirety 
and  replaced  by  the  following  new 
Section  FD.20.A.,  Division  of  Hearings 
and  Policy  Presentation  (FBD]: 

A.  Division  of  Hearings  and  Policy 
Presentation  (FBD) 

1.  In  preparation  for  Congressional 
hearings,  drafts  testimony  to  be  used  by 
the  Administrator,  the  Secretary  and 
other  HHS  policy  officials. 

2.  Services  as  the  principle  HCFA 
contact  point  with  the  Office  of  the 
Assistant  Secretary  for  Legislation 
(ASL)  on  Congressional  hearings  and 
coordinates  the  preparation  for  such 
hearings,  working  with  other  Office  of 
Legislation  and  Policy  and  HCFA 
components. 

3.  Qears  other  Departmental  and 
Administration  testimony  that  has  a 
bearing  on  Medicare,  Medicaid  or  other 
health  care  financing  programs. 

4.  Reviews  other  written  products 
such  as  bill  reports,  studies,  policy 
statements,  et&.  for  clarity,  presentation 
and  consistency  with  overaU  HCFA 
policy. 

5.  Develops  policy  presentations  for 
the  general  media  in  consultation  with 
the  Office  of  the  Associate 
Administrator  for  Communications. 

•  Section  FD.20.B..  Office  of 
Legislation  and  Congressional  Affairs 
(FBB),  is  deleted  in  its  entirety  and 
replaced  by  the  following  new  Section 
FD.20.B.,  Division  of  Congressional 
Affairs  (FBE): 

B.  Division  of  Congiessioaal  Affairs 
(FBE) 

1.  Serves  as  the  HCFA  focal  point  for 
all  Congressional  liaison  activities. 
Coordinate  HCFA's  Congressional 
liaison  activities  with  the  Office  of  the 
Assistant  Secretary  for  Legislation 
(ASL). 


2.  Responds  to  Congressional 
inquiries  and  constituent  concerns 
related  to  Medicare,  Medicaid  and  other 
health  care  financing  issues.  Organizes 
briefings  for  Congressmen, 
Congressional  staff  and  the  public  on 
specific  issues  and  prepares  reports  on 
these  issues  for  higher  level 
management 

3.  Notifies  Congress  of  specific  NCFA 
activities  of  interest  to  Members. 

4.  Provides  advice  to  the  Director. 
Office  of  legislation  and  Policy,  the 
Administrator  and  other  HHS  policy, 
officials  on  the  resolution  of  sensitive 
Congressional  issues. 

5.  Prepares  legislative  histories  and 
Congressional  profiles  used  by  HCFA 
senior  staff  in  preparation  for 
Congressional  hearings. 

6.  Prepares  a  variety  of  summary 
reports  on  Congressional  legislative 
activities  and  inquiries  for  use  by  the 
Director,  OLP,  the  Administrator  and 
other  HHS  policy  officials. 

7.  Maintains  the  HCFA  legislative 
reference  library.  Provides  legislative 
reference  and  research  services  to 
HCFA,  the  Department  and  the  general 
public. 

•  A  new  Section  FD.20.C  Division  of 
Medicare  Part  A  Analysis  (FBF),  is 
added  to  read  as  foUows: 

E.  Division  of  Medicare  Part  A  Analysis 
(FBF) 

1.  Conducts  legislative,  economic  and 
policy  analyses  related  to  Medicare  Part 
A  issues.  Substantive  areas  include 
Medicare  Part  A  benefits,  eligibility, 
payment,  and  financing,  and  other  cross- 
cutting  parts  of  Medicare  and  the  health 
delivery  system  that  have  an  effect  on 
Medicare  Part  A. 

2.  Coordinates  the  development  of 
Medicare  Ptirt  A  legislative  proposals 
and  develops  the  technical 
specifications  for  such  legislation.  Plans, 
develops  and  directs  the  strategy  to 
enhance  the  enactment  of  the 
Administration's  Medicare  Part  A 
legislative  program. 

3.  Analyzes  and  reviews  Medicare 
Part  A  regulations,  issue  papers.  Office 
of  the  Inspector  General  reports,  reports 
to  Congress,  and  other  policy  documents 
for  the  Director,  OLP. 

4.  Designs  and  conducts  long-range 
Medicare  Part  A  policy  studies  as  well 
as  other  special  projects,  such  as 
representing  HCFA  or  OLP  on  task 
forces,  outside  commissions  or  policy 
panels  in  assigned  areas. 

5.  Working  with  the  Office  of  the 
Assistant  Secretary  for  Legislation 
(ASL).  provides  (or  coordinates) 
technical  consultative  services  to 
Congressional  members,  their  staff  and 


the  public  on  Medicare  Part  A 
legislation  and  related  HCFA  activities. 

6.  Recommends  the  HCFA  and  HHS 
position  on  Medicare  Part  A  legislation 
likely  to  be  considered  by  Congress. 
Develops  bill  reports  and  coordinates 
comments  from  other  HCFA  and  HHS 
components.  Clears  enrolled  bill  reports 
and  recommends  Presidential  veto  or 
signature.  Prepares  legislative 
summaries  of  newly  enacted  legislation 
and  selected  Congressional  bills. 

7.  Monitors  all  Medicare  Part  A 
Congressional  legislative  activity,  with 
an  emphasis  on  Budget  Reconciliation 
and  other  major  legislation. 

8.  Assists  in  the  preparation  of 
Medicare  Part  A  briefing  materials, 
background,  and  testimony  for  HCFA 
and  HHS  policy  officials'  appearances 
at  Congressional  hearings. 

9.  Provides  assistance  to  other  offices 
within  OLP  to  ensure  consistent, 
coordinated  analyses  and  responses. 
Provides  input  to  cross-cutting  projects. 

•  A  new  Section  FD.20.D.,  Division  of 
Medicare  Part  B  Analysis  (FBF),  is 
added  to  read  as  follows: 

F.  Division  of  Medicare  Part  B  Analysis  ' 
(FBG) 

1.  Conducts  legislative,  economic  and 
policy  analyses  related  to  Medicare  Part 
B  issues.  Substantive  areas  include 
Medicare  Part  B  benefits,  eligibility, 
payment,  and  financing,  and  other  cross- 
cutting  parts  of  Medicare  and  the  health 
delivery  system  that  have  an  effect  on 
Medicare  Part  B. 

2.  Coordinates  the  development  of 
Medicare  Part  B  legislative  proposals 
and  develops  the  technical 
specifications  for  such  legislation.  Plans, 
develops  and  directs  the  strategy  to 
enhance  the  enactment  of  the 
Administration's  Medicare  Part  B 
legislative  program. 

3.  Analyzes  and  reviews  Medicare 
Part  B  regulations,  issue  papers.  Office 
of  the  Inspector  General  reports,  reports 
to  Congress,  and  other  policy  documents 
for  the  Director,  OLP. 

4.  Designs  and  conducts  long-range 
Medicare  Part  B  policy  studies  as  well 
as  other  special  projects,  such  as 
representing  HCFA  or  OLP  on  task 
forces,  outside  commissions  or  policy 
panels  in  assigned  areas. 

5.  Worldng  with  the  Office  of  the 
Assistant  Secretary  for  Legislation 
(ASL),  provides  (or  coordinates) 
technical  consultative  services  to 
Congressional  members,  their  staff  and 
the  public  on  Medicare  Part  B  legislation 
and  related  HCFA  activities. 

6.  Recommends  the  HCFA  and  HHS 
position  on  Medicare  Part  B  legislation 
likely  to  be  considered  by  Congress. 


Develops  bill  reports  and  coordinates 
comments  from  other  HCFA  and  HHS 
components.  Clears  enrolled  bill  reports 
and  recommends  Presidential  veto  or 
signature.  Prepares  legislative 
summaries  of  newly  enacted  legislation 
and  selected  Congressional  bills. 

7.  Monitors  all  Medicare  Part  B 
Congressional  legislative  activity,  with 
an  emphasis  on  Budget  Reconciliation 
and  other  major  legislation. 

8.  Assists  in  the  preparation  of 
Medicare  Part  B  briefing  materials, 
background,  and  testimony  for  HCFA 
and  HHS  policy  officials'  appearances 
at  Congressional  hearings. 

9.  Provides  assistance  to  other  offices 
within  OLP  to  ensure  consistent 
coordinated  analyses  and  responses. 
Provides  input  to  cross-cutting  projects. 

•  A  new  Section  FD.20.E..  Division  of 
Medicaid  Analysis  (FBH).  is  added  to 
read  as  follows: 

E.  Division  of  Medicaid  Analyus  (FBH) 

1.  Conducts  legislative,  economic,  and 
policy  analysis  related  to  the  Medicaid 
Program.  Substantive  areas  include 
Medicaid  eli^bility,  payment  coverage, 
financing,  the  impact  on  Medicaid  of 
changes  to  Public  Health  Service  and 
welfare  programs,  and  the  health  care  of 
low  income  individuals. 

2.  Coordinates  the  development  of 
Medicaid  legislative  proposals  and 
develops  the  technical  specifications  for 
such  legislation.  Plans,  develops  and 
directs  legislative  strategy  to  enhance 
the  enactment  of  the  Administration's 
legislative  program  for  the  Medicaid 
program. 

3.  Analyzes  and  reviews  Medicaid 
regulations,  issue  papers.  Office  of  the 
Inspector  General  reports,  reports  to 
Congress,  and  other  policy  documents 
for  the  Director,  Office  of  Legislation 
and  Policy. 

4.  Designs  and  conducts  long-range 
Medicaid  policy  studies  as  well  as 
special  projects,  such  as  representing 
HCFA  or  OIP  on  task  forces,  outside 
commissions  or  policy  panels  in 
assigned  areas. 

5.  Working  with  the  Office  of  the 
Assistant  S«:retary  for  Legislation 
(ASL),  provides  (or  coordinates) 
technical  consultative  services  to 
Congressional  membera,  their  staff  and 
the  public  on  Medicaid  legislation  and 
related  HCFA  activities. 

6.  Recommends  die  HCFA  and  HHS 
position  on  Medicaid  legislation  likely  to 
be  considered  by  Congress.  Develops 
bill  reports  and  coordinates  comments 
from  other  HCFA  and  HHS  components. 
Clears  enrolled  bill  reports  and 
recommends  Presidential  veto  or 
signatiire.  Prepares  legislative 


summaries  of  newly  elected  legislation 
and  selected  Congressional  bills. 

7.  Monitors  all  Medicaid 
Congressional  legislative  activities,  with 
an  emphasis  on  Budget  Reconciliation 
and  other  major  legislation. 

8.  Prepares  Medicaid  briefing 
materials,  background,  and  testimony 
for  HCFA  and  HHS  policy  officials' 
appearances  at  Congressional  hearings. 

9.  Provides  assistance  to  other  offices 
within  OLP  to  ensure  consistent, 
coordinated  analyses  and  responses. 
Provides  input  to  cross-cutting  projects. 

•  A  new  Section  FD.20.F.,  Division  of 
Health  Financing  and  Economic 
Analysis  (FBJ).  is  added  to  read  as 
follows: 

F.  Division  of  Health  Financing  and 
Economic  Analysis  (FB)) 

1.  Conducts  legislative,  economic  and 
policy  analysis  studies  related  to  the 
private  health  insurance  industry 
(including  that  for  long-term  care 
insurance)  and  the  overall  structure  of 
health  care  financing. 

2.  Designs  and  develops  long-range 
policy  studies  of  health  care  financing 
issues  other  than  the  Medicare  or 
Medicaid  programs.  These  issues 
include,  for  example,  the  private  health 
insurance  market  malpractice 
insurance,  the  effect  of  the  tax  code  on 
health  care  financing,  and  other  issues. 
Conducts  special  projects,  such  as 
representing  HCFA  or  the  Office  of 
Legislation  and  Policy  (OLP)  on  task 
forces  or  policy  panels  in  assigned 
areas. 

3.  Analyzes  and  reviews  current 
economic  and  financial  management 
literature  to  ascertain  the  state  of  the 
nation's  health  policy  economics  to 
develop  national  trend  analyses  for 
future  HCFA  program  directions. 

4.  Plans  and  develops  future  HCFA 
program  legislative  strategies  that  will 
enhance  the  Administration's  legislative 
program.  Coordinates  the  development 
of  legislative  proposals  designed  to 
reform  the  overall  U.S.  health  care 
system  and  develops  the  technical 
specifications  for  such  legislation. 

5.  Provides  assistance  to  other  OLP 
components  to  ensure  consistent 
coordinated  analyses  and  responses. 
Manages  and  directs  cross-cutting 
projects. 

6.  Analyzes  and  reviews  regidations, 
issue  papers,  Office  of  Inspector  General 
reports,  reports  to  Congress,  and  other 
policy  documents  that  have  an  effect  on 
the  overall  health  financing  system. 

7.  Monitors  all  Congressional 
legislative  activity  with  an  emphasis  on 
proposals  designed  to  reform  the  overall 
U.S.  healtii  care  financing  system. 


8.  Recommends  the  HCFA  and  HHS 
position  on  Ic^slation  likely  to  be 
considered  by  Congress.  Develops  bill 
reports  and  coordinates  comments  fit)m 
other  HCFA  and  HHS  components. 

Dated:  August  17, 190a 
GaOILWllMiricy. 

Administrator,  Health  Can  Financing 

Administration. 
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Heelth  Resources  and  Servlcet 
Administration 

Final  Fimdmg  Criteria  for  Fellows, 
PoUcy  on  Payment  of  Stipenda, 
Fumttng  Preferences,  and  Review 
Crtteria  for  Nurse  Anesthetists  Faculty 
Fellowsh^  Grants 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  criteria  for  fellows,  policy 
on  payment  of  stipends,  funding 
preferences,  and  review  criteria  for 
Nuree  Anesthetist  Faculty  Fellowship 
Grants  for  fiscal  year  1990  authorized 
under  section  831(b)  of  the  PubUc  Health 
Service  Act 

Purpose 

Section  831(b]  of  the  Public  Health 
Service  Act  includes  authority  for  grants 
for  the  purpose  of  providing  financial 
assistance  and  support  (fellowships]  to 
certified  registered  nurse  anesthetists 
(CRNAs)  who  are  faculty  members  of 
accredited  programs  to  enable  such 
nurse  anesthetists  to  obtain  advanced 
education  relevant  to  their  teaching 
functions. 

Proposed  criteria  for  fellows,  policy 
on  payment  of  stipends,  funding 
preferences  and  review  criteria  were 
published  in  the  Federal  Register  of  June 
20, 1990  (55  FR  25177)  for  pubUc 
comment.  Eight  comments  were 
received  (six  during  the  30-day  comment 
period  and  two  after  the  comment 
period  ended). 

•    All  commentors  agreed  that  the 
language  used  [i.e.,  "employed  by")  in 
the  sections:  Applicants  and  the 
Proposed  Criteria  for  Fellows,  is  too 
restrictive.  They  recommended  that  the 
wording  be  changed  to  state  "employed 
by",  as  well  as.  "affiliated  with"  the 
applicant  institution  since  many  CRNAs 
are  involved  in  the  clinical  education  of 
students  while  holding  non-paid  faculty 
positions.  The  Department  has  agreed  to 
revise  the  language  in  the  sections 
Applicants  and  the  Proposed  Criteria  for 
Fellows,  since  many  of  the  CRNA 
faculty  are  salaried  by  institutions  other 
than  the  nurse  anesthetist  schools. 
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Oat  rmiiiiiiBiiliii  ■iiggfrifd  Ibat jn  Ike 
fundii^  pKefaaeaca*,  the  thiid  <and  imicth 
r  combiaad  iatca  «iqgls 
MHiiich  iwooUxaad.  "ifaiid.  4* 
facul^  «ih««Be  ^itt'lime -or  part-time 
•tudents."  The  Department  believes  that 
the  langua^  for  preference  order  as 
published  should  remain  eincefundiiQ 
full-tiflw  '«tadente  before  part^fune 
students  will  help  to  ensure  -drat  a 
greatervonbei  of  wmesivffl  complete 
their  training  in  the  shartMttiaw 
jMsstble  duEMyi  •a  ^Miiod -4£ -linitod 
resources.  Therefore,  this  preference  has 
not  been  levised 'and  v^fll  be  retained  tn 
proposed. 

Appliamtt 

The  seefian«a  ^Ajg^ficants"  is  revised 
to  read  as  fdHows.  VtiUic  or  private 
■unpi  dOl  lusOttftiuus  forlhe  educaSon 
of  nurse  anesthetists,  "widdi  are 
accredited  by  an  entity  or  entities 
dMjgnatad  Jy  ihe  Aoretoiy^Qf 
Kdaoifinn.  m^  a^fyIat,paiM  lo^aovor 
the  coat  itfluifion  And  lees  and  certain 
stipendsloriairtenQjr  eatployed  or 
affiliated  CRNA iaad^whe  qualify  lor 
afdOowship. 

The  alteaa  far&flMKi.  policy  do 
payment  of  stipends,  fon&tg 
preferences  and  review  criteria  are 
stated  as  follows: 

rm4C3AadaiorMlaam 

^-Ve  a  CMYA  enqthqred  by  or 
aiuuatad  m^Ib  ue  appucaifl  iustltiition 
asaTaunty  BmnberdnriiQ'flie  period  trf 
tiie  a  waraeo  fcHuwniip. 

2.  oB'MVifled'iiP  accepted  Tor 
enroBBmn'iBa  nastera  degvee 'program 
or  in  a 'noctofw  oegfee'program  to 
obtain  'aoveBoeQ  edncaGon  leievaitt  "Xo 
the  faculty  nmnbar's  teaching  fumOoiis. 

Find  PdHqr  aoftfaeat  af  Stipends 

paida 
an 

educatioaddaslttafieB«s«  ftAfine 
students;— M|—l  iaiild<be  anriUde 


part-t 
full-time  basis. 


Fundi^j)f«iieBaiiGe«mQbeji«aa£BSt 
to  mioadlylBcatliuaacimdie  {acuity 
whs  adU  mfilatf  Aiyee  jeqiiirwmMts 
befaaa  Arby  ;tfie«Bd«if  4fae  fiiaded 
bttdgatsFaac.  ifaiid  Mfaauiif  who  ase 
fcdUihnf  ■tiideais.^ad  faufih  koS»ad^ 
adio  aae  jMil4iiBe  atudaata. 


Appficalions  wdD  bejwaewediby  atalT 
of  theDlviaian  flfTlBf<i^g-and  of  the 
Grants  llaa^Beannt  OEBce  of  <flie 
Buieau  flfBasitfli  Pr^fesaiona.  takiqg 
into  conaideraGoa: 


i.  ThealigibiU^  of  apjtUcaats; 

2.  The  el^ility  ollaoulty:  and 

3.  The  extent  lo-wUck  aa  applicant 
Meets  die  fcadJngpwfeteaces. 

Air  urfanaakiaaaqBadiqg  .this 
program  contact:  Or.  Ma^  Hill  Hael. 
Nxirsing  Kdnaatirni  Practkc  Jlesouiees 
Branrh,Jte«isi«m  ofNiuaing.£uBeau  of 
HeakhJhefciiioas.  Heahh  Reaouroes 
aad  Sendees  Administration.  Parklawn 
Bidkbag.  ioora;SC-14.  seoo  KsketsLane, 
Rockville.  Jiiaryiuid  20B57.  Telephone: 
(301j  4A3-A1B3. 

I^£atalaf^iMBdaral  Domestic 
Assistanae  nmabar  is  13i>07.  This   ' 
program  is  jiotaid>fact  to  the  provisions 
of  ExaGutiya  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFRpaA-fH). 

Dated  August  28. 1990. 

A  dnfnnstrtttot . 
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In  acoeadane  with  aaotioa  i»lfi)^  af 
the  Federal  AdwiMvy  CooHBittee  Adt 
(lUb.  JL  BB  <MU.  laamwiBcementis  made 
of  the  follsiaing  Natienal  Advisory  botfy 
sdiedided  1I0  naet  dtni^B  the -1001^  ai 
S^tombarHflQD: 

Name:  raaaraissien  -od  the  Natisiial 
Nursii^  Skart^fle. 

Dote  lutdTimie:  September  24-25, 

Place:  Conference  Room  G,  Parklawm 
Buildiiw.  MOO  Fiaban  Laae.  JRackvdla. 
MD.aaBS7. 

the  aiaatiag^isvpeB  to  ihe^t^Uc 

Ptupoee:  Ibe  GoauaissiaB  advises  Ihe 
Secn^iqc.  Ihe  Assiataat  Secretary  Jar 
Healdi.  and  the  Administeatat.  tleaUb 
Resaaaaa«iMl.SarviBesA&Buuatratian 
onapacific  jinyacts  iraplemeBting  the 
ranonuiwdatioM  ti  the  fiacaataiy '« 
rnmmissifln  am  Jinrstitf  3be«e  psc^acts 
■hfti.i^  ^^nyt  aptiioai  Mtilixatian  af 
available  xasourees  and  A^^artise  bom 
Federai.State,.aiui  local  jovamment 
and  private  jectoro^gaaiaatianB. 

DnTacaamiandad  jiro|acts  wiU  larget 
the  fonoMdagfive.fbciis.aEaas:(lJ 
Reccuitmeot  and  .the^adacaiian  yalkway; 
(2)  retaaliaaaadfaEeer  (kvel9piBent:|3) 
restrutfturing  nursing  services  and 
effective  utilization  of  nucsiqg 
giersoaael;W  daia  coUaetion  and 
analysis  xaguirementa;  And  45j 
iofboBalionaystenu  4und  Jelatad 
technolsar  in  juusing. 

In  eachfocasacea.  tke-Commiasian 
shall  faffwalata  one  iaisated  inltiatiKe 
desuned  *^  impfp"!'  ¥*<*  ji^k^Im"*"  j^ 
(he  nursing  labor  markwt  and  provide  a 


model  lar  bseaderieadeawaes.  :la 
additiaa.  Ihe^ODBaraiBsiaaahay 
inveatigata  saays  to  pwrnote  aad 
identify  4ipB(aficioaaHBitmenteJnaB 
private  seotar^iqpidiaateas  andState 
and  local  fovfMBaMBt  &r  lalfUliiig  >die 
projects. 

Agenda:  Hie  iBiaeting  mall  ■inchide 
welceme  and-openii)g  reamks't^^ie 
Diiector,  fiaieaa  of  jiieddi  Atiiessioar. 
Presentations  «fscliwides1o  dale  wil 
be  made  .by  each  of  idle  ioHowiagwoA 
groups:  Recruitment  <cmd  fiduotktian 
PatliinQr  and  Retentien  and  Ca«eer 
Mi^Mbty:  ReafraCtudBg  .Naraiifg  Services 
and  Effective  UtdtaatioBal-NmBing 
BarsouieiandiiifdrBUttieB  Syatema;  and 
Data  CoUactian  and  Analysis 
RequiieiBBi^. 

PreaentatiBBS  w^  be  made  by  several 
invited  ynalmrs  addiasaing  Ihe  above 
WQckgreqp  activities.  CoBoaissiDn 
discussions  will  focus  on  the 
estabUishment  of  priorities  for  proiects 
and  nedianisuis  for  fniidhig  and 
diasadittatiML  The  agenda  for  Ibitiae 
wock  jtatqi  and  lidl  GaaumasiaB 
meetings  wfll  bedneaned. 

These  wiD  be  brief  aegmeilta  &r  public 
comment  mce  <each  iday. 

HBBsoaB  bilereatad  iin  ipRnriding  brief 
yiAiiir  coiaaBBHts  AniiWiewitact  Dr. 
Caroline  B.  Bumaft.  flanarCBnaidlant, 
Conuniaaiaii  an 'die  Ihl'aii'iiilJ^iHaim 
ShortBfBt.  HealtfaJteaaasma—dSawriae 
AdiaM>iaUafi<iB.Joaoi  M  AhM,  Raildawn 
Buikkag,  jeoO-FishBrs  Iabs,  Eaobcille, 
Mandand^etST.  TriaphanefKH^  4«2- 
05^  JTsnaae  ^pwruficHnfaniiBinii 

regarding  the  sul^ect  Council  shmdd 
contact  :Bk.  C«aMliiie  iB.  iBuiBBtt  iSeniar 
Caandtant,  CaonHsaioa  an  itfaa  Jiafomid 
Nursing 'ttuHtapB,  tiaaldi  flaaaiaaBS  and 
SecviBaa  A^uflDHlBauin,  CDflB  laA  afl. 
ParUaan  Adlding.  «■ 
Rockville,  Maryland  20857, ' 

(3(n;)-44»-afia. 

AgeHlaitaBS  aiearibjeBlte  1 
priaritiaadiu>ahL 

Dated.  AngBSt^B,  1MB. 
IacUaB.Bauin, 

Advisory  Committte  Atonagement  Qffiar, 
HRSA. 

[FR  i)oc.«>-207)0'Fned  •-4-90:  B.-4S  ai^J 
BIUJNQ  coos  41«l>-fMi 


Namnai  aiaiiiuiaa  vi  namii 


Notice  is  baiaby.^iivea  ef  a  Public 
Meeting  to  telMld  by  ihe  "Natimal 
ConunissioB  •on  Slaap'Staosdacs 
Researcb".  Hasiaaaliag.  apansatadby 
the  Nation^  Jnatilttteon  A«iag  aciU  ba 


held  on  September  25.  from  9:30  a.m.  to 
12  p.m.  at  the  U.S.  Capitol  complex.  The 
specific  room  for  the  hearing  will  be 
announced  at  a  future  date.  Public 
testimony  will  be  welcomed  from 
community  members,  physicians  and 
patients  who  have  an  interest  in  sleep 
disorders.  Interested  persons  should 
contact  Dr.  William  Dement,  Chairman 
of  the  Commission,  at  the  Sleep 
Research  Center,  701  Welch  Road.  Suite 
2226.  Palo  Alta  California  94304.  (415) 
723-0299.  Further  information  can  be 
obtained  from  Dr.  Andrew  Monjan, 
Executive  Secretary  of  the  Commission, 
at  the  National  Institute  on  Aging.  9000 
Rockville  Pike,  Building  3lC.  room  5C35. 
Bethesda.  Maryland  20892.  (301)  496- 
9350. 

Dated:  August  28. 1990. 
J.  Edward  Rail. 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  90-20773  Filed  9-4-90;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Propoeed  Implementing  Procedures 

AQENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  proposed  additions  to 
the  Department  of  the  Interior's 
Categorical  Exclusions  for  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 


SUMMARY:  This  notice  announces  a 
proposed  addition  to  the  categorical 
exclusions  included  in  the  Department 
Manual  516  DM  6,  appendix  8,  that  lists 
actions  excluded  from  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  procedures  for  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM).  The  proposed 
categorical  exclusion  pertains  to  a 
limited  type  of  projects  carried  out  in  the 
abandoned  mine  lands  program  under 
title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
DATES:  Comments  due  November  6. 
1990. 

AOORCSSES:  Comments  to  Jonathan  P. 
Deason,  Director.  Office  of 
Environmental  Affairs.  MS  234a-MIB. 
Department  of  the  Interior,  1849  C 
Street,  NW,  Washington.  DC  20240. 
FOR  FURTH8R  INFORMATION  CONTACT 
Dr.  Jonathan  P.  Deason.  address  above, 
telephone  (202)  208-3891;  for  OSM, 
CaUierine  Roy.  (202)  343-5143. 
SUPPIf  MENTTARY  INFORMATION:  The 

proposed  categorical  exclusion  would 
be  added  to  the  list  of  categorical 
exclusions  in  the  Department  of  the 


Interior's  Manual  (516  DM  6.  appendix 
8).  It  would  exclude  from  further  review 
for  compliance  with  NEPA  certain 
projects  conducted  under  tide  IV  of 
SMCRA.  Tide  IV  sets  out  provisions  for 
the  reclamation  of  abandoned  mines 
and  authorizes  Uie  Secretary  to  provide 
grants  to  States  for  this  purpose. 

NEPA  requires  that  when  a  major 
Federal  action  may  have  significant 
impacts  on  the  quality  of  the  human 
environment  a  detailed  statement  (EIS) 
be  prepared  (section  102(2)(C)).  When  it 
is  Imown  in  advance  that  a  certain 
category  of  actions  will  not  have  a 
siffifficant  effect  on  the  human 
environment  that  category  of  actions 
may  be  excluded  from  the  further  NEPA 
requirements  (40  CFR  1508.1).  The 
Department  has  previously  reviewed  the 
activities  authorized  under  title  IV  and 
excluded  certain  decisions  relative  to 
the  approval  of  grants  under  the 
abandoned  mine  land  (AML)  program. 
The  Department  has  now  reviewed 
additional  activities  relating  to  the 
reclamation  of  abandoned  mine  lands 
and  proposes  an  additional  categorical 
exclusion  as  subparagraph  8.4.B(33)  in 
appendix  8.  The  excluded  activities 
would  be  limited  in  size  and  scope,  as 
described  below.  The  proposed 
exclusion  is  a  category  of  action  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  quality 
of  the  human  environment  If  any  of  the 
exceptions  to  categorical  exclusions 
listed  in  appendix  2  to  516  DM  2  apply  to 
individual  actions  within  the  proposed 
exclusion,  however,  an  environmental 
document  must  be  prepared. 

Appendix  8  must  be  interpreted  in 
conjunction  with  the  Department's 
NEPA  procedures  (516  DM  l-«)  and  the 
Coimcd  on  Environmental  Quahty 
regulations  implementing  the  procedural 
provisions  of  NEPA  (40  CFR  parts  1500- 
1508).  The  Department's  procedures 
were  published  in  the  Federal  Re^ster 
on  April  29. 1980  (45  FR  27541)  and 
revised  on  May  21. 1984  (49  FR  21437). 
Appendix  8  for  OSM  was  pubhshed  on 
January  23, 1981  (46  FR  7487)  and 
revised  on  February  28. 1990  (55  FR 
7038). 

Introduction  to  proposal:  The 
Secretary  may  award  grants  to  States  or 
Indian  Tribes  for  activities  to  reclaim 
and  restore  land  and  water  resources 
damaged  by  coal  mining  that  occurred 
prior  to  August  3. 1977,  including 
abandoned  surface  coal  mines, 
abandoned  coal  processing  areas, 
sealing  and  filling  abandoned  deep  coal 
mine  entries  and  voids,  planting  of  land 
adversely  affected  by  past  coal  mining 
to  prevent  erosion  and  sedimentation, 
and  control  of  water  pollution  created 
by  coal  mine  drainage  (section  401(c)(1) 


of  SMCRA).  these  reclamation  projects 
may  also  be  carried  on  where  the 
damage  was  a  result  of  non-coal  mining 
if  certain  conditions  are  met  (section 
409(c)  of  SMCRA).  These  projects 
generally  involve  eight  types  of  hazards: 
mine  openings  (portals)  and  vertical 
shafts,  subsidence,  highwalls.  mine  fries, 
unstable  materials  (sUdes),  mine 
drainage,  hazardous  equipment  and 
structures,  and  impoundments.  They 
vary  considerably  in  size,  from  those 
affecting  only  a  few  square  feet  to  those 
affecting  hundreds  of  acres,  and  vary  in 
costs  from  a  few  thousand  dollars  to 
several  million.  These  abandoned  mine 
land  hazards  can  be  found  in  any  State 
where  coal  mining  activities  occurred 
prior  to  August  3, 1977. 

Proposed  Categorical  Exclusion  33: 
AML  reclamation  projects  of  limited  size 
and  scope:  no  more  than  $10,000  in 
costs,  no  more  than  an  acre,  and  no 
more  than  two  days  to  complete;  non- 
adjacent  and  non-related;  having  no  off- 
site  impacts:  involving  no  wetiands. 
cultural  or  historic  lands,  or  threatened 
or  endangered  species  or  their  habitats; 
having  no  radon,  polychlorinated 
biphenyls  (PCBs).  asbestos,  medical 
waste,  or  other  hazardous  materials 
(including  hazardous  waste  and 
hazardous  substances)  or  toxic 
substances:  and  using  no  explosives.  All 
sites  considered  in  this  categorical 
exclusion  would  have  to  first  meet  the 
eligibility  test  in  sections  404  and  409  of 
SMCRA.  Also,  projects  that  have  been 
declared  an  emergency  pursuant  to 
section  410  of  SMCRA.  regardless  of 
size  or  other  characteristics,  would  not 
be  candidates  for  this  exclusion. 
Eligibility  for  this  categorical 
exclusion  would  be  determined  by  OSM 
based  on  the  results  of  on-site 
inspection(8).  surveyts),  and  other 
methods  of  evaluation  and 
documentation  to  determine  the 
presence  or  absence  of  the  criteria.  OSM 
would  prepare  a  categorical  exclusion 
determination  to  document  the  findings 
that  the  site  meets  all  of  these 
qualifications.  Details  of  this 
determination  would  be  added  to  the 
chapter  on  environmental  compliance  in 
the  Federal  Assistance  Manual,  which 
appUes  to  projects  funded  by  grants 
under  tide  IV.  ProjecU  diat  do  not  fidly 
meet  all  of  diese  criteria  would  not 
qualify  for  Uiis  categorical  exclusion. 

IHscussion  of  Criteria 

Costs  no  more  than  $10,000,  no  more 
than  an  acre,  and  no  more  than  two 
days  work:  Projects  in  this  proposed 
categorical  exclusion  would  be  limited 
to  a  maximum  of  $10,000  in  reclamation 
costs  and  two  days  of  work.  Qualified 
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pieiedts-wwM  also  'be  linrfted  to  « 
maximun-of  me  «CR.  Thw  msjr  vppeer 
toibe  «  •o^iiadatft  criterion,  «■  ^ojeetB 
with«iidi«l«w-cMt  «id>^hw!t 
compleSwi-ediedrfe  woiMd-notxover.fi 
large  «iea,  wayway;  4he  Dtqwrtiueift 
wishes.  4MM«eivar,  t»  dni^*^  iihyiical 
size  «f  i^arilifiedipraiects,  «s  it  lektes  to 
other  critanaidesoribedibelow. 

The  SepaataBOt  {eels  <&at  tiiece  is  • 
relationdiip  hetMweB  :die  fsoblenn  itiiat 
wouU  ihe  eBoauDteKed  do^Big 
radaai«iaa»f«aite  and  the  cast  nflfae 
TBcSamatiaafuafBCt.  hiami  proiect  cost 
and  a  skoct  line'penodaae  nniicafians 
that  SbeaBoiBBafiaaefiaTt  wouki  be 
unoaHplicatBd  and  that  impacts  twoLdd 

nnt  li»  ««^««fimnt   Ka  project's 

complexity  would  reqiiice  sedamatian 
costs  iaflMceaa  af.fik0i8Q0  AT  iBoie  than 
two  dagrs  to  oeaqalete.  or  'WHuild  aiumhre 
more  thanan.acKof  luid.  tbere  isleae 
certainty  ikat<^,pfeject  would  not 
result  ia-sipBi&caot  impacts  aloaear 
curaidattve^  and  an  ^Mdionmental 
assesflJBfiot  watdd  <be  ptepared  in  order 
to  make  &at  detenninatkm.  13us  initial 
test  of  «aat«nd  time  would  identify  such 
projects. 

Restricting  the  aize  ofginijects-by  cost, 
time,  -and  acra^ge  also  iinits  Ihe  .type  of 
equipment  that  would  be  used. 
Machinery  and  4>tker  equipment  used  in 
these  little  projects  would  not  he 
expected 4o  cause  extensive  ar 
significant  iaipacts.  It  is  not  iikely  that 
conqHuues  invobted  .with  jeclamatiaD  of 
these  sites  would  be  able  to  uselieavy 
equipment  when  thexost  of-ihe  project 
is  limited  to  SUUXn  and  ajnaximum  of 
oneacK. 

Non-adfaceiU  xutdiOOD-tBlated: 
Projects  fliatare  related  jor  adjacent  may 
have  Jioaighificant  impacts  if 
undertaken  alone,  but  when  taken 
together  witfi  oOiers,  the  cumulative 
impacts  may  be  significant.  A. large 
project  may  ndfbe  divided  into  severd! 
small  ones  .just  to  avoid  Ihe  requirement 
for  comiiliance  with  NEPA  procedures. 
This  criterion  would  minimize  ^e 
possfbiUty  for  that  action. 

Off -site  impacts:  Rrgectsihat  are 
restricted  to  oie  aas  or  less  are  unlikely 
to  haveaignfficaat  off-vite  impacts,  otfier 
ftian  at  tfs  aouice  of  thefilljnHtetial 
(e.g..  qirany).  Even  small  projects, 
howeTer,-Bi8y  have  impacts  eisewhere. 
such  as  in  hydrohjgy.  Further,  certafin 
projeulB  suuh  as  'firose  dealing  with 
subsidence  curilrul,  nfi^Tt  irave  tjfl-srte 
impacts.  Projects  that  wvuld  CFeate  or 
exacerbate  a  problem  elsewhere  would 
not  qualffy  tui  Ifats  exclusion. 

WethniSs,  vuttBral,  xyrhtstoric  lonth, 
or  thmtoneo  bint  tn&tntgefcd  species 
or  vteit  'tiabHotK  The  preseme  af 
certain  sensitive  areas   -wtftlands, 
cultural  -or  'ht^tnic  -lands,  tir  -threatened/ 


endangecad  i^ieetesnr  tkeir  JMbiftats — 
wetiMmaheaaiteJmiHgiide'for  thiB 
propose^'csftegoriod  endhiaion.  These 
areas  twe  protected -Ijy-ofcer'Pederal 
laws  tw-Escecutive  Orders.lttias  already 
been  -determined  that  sigitffi cant  impacts 
mdy  residt'frem  actions  involving  "fliese 
sites.  The  'Departmeilt,  Aeryfure,  cannot 
and  will  net  categorically  exdude  them 
'from  &irther  NEBA  comp'fiance.  In 
addition.  .States  m^  bave  their  own 
liats.of-aite«-to  bedlfoided  special 
protection.  Projects  withaodiaites  of 
special  interest  to  the  State  in  ^which  the 
project  is  lacated  would  not -fae -eligible 
for  this  exchisifm. 

Jtadon,  polychlarinated'byphenyls 
(PCBsJ.  asbestoe,  medical  waste,  or 
otherlhazardous'inaterials  including 
hazardoas  waste  and  hazardous 
substances)  orioxic  substances:  The 
potoitifdier  a^nificaat  impacts  may  be 
present  ateites  with  materials  that  may 
be  a  danger  to  the  work  t^rew  ^conducting 
the  xeclamatioD  or  -to  resiidents  or  other 
cifizans. The  useaif fxatective clothing, 
ventikftors.  or  lace -masks  or  other 
special  handlmg  tec^miques  are  often 
required  for  prdteeition  from  these 
materials,  for  example.  rcSs, 'frequently 
found  at  old  mine  sites  in  old  electrical 
transformers,  require  not  only  special 
handling  at  the  site  birt  also  special 
disposal  procedures.  Further  NEPA 
analysis  would  be  needed  to  make  a 
determination  of  the  potential  for 
significant  impacts  for  those  sites. 
Projects  where  these  materials  at 
substances  may  be  present  «Konld  not  J}e 
eligible  for  this  exdusion. 

No  exptes/verWTORAand  the  09M 
regulations  place  special  lestiictions  tm 
the  use  of  blasting  materials  in  part 
because  it  is  recognized  thatlhey 
involve  a  potential  for  injury  to  the  work 
crew  and/or  the  general  public  in  Ae 
area  anddamage  to  property.  Fortius 
reason,  Teclamationpeo^ects  that  require 
the  use  af  explosives  would  n(^'qual% 
for  tha  categorical  ^exclusion. 

To  be  considered,  any  comments -on 
this  proposed  additionto  fiie  list  of 
categoticdl  exduaions  in  the 
Department  Manuel  must  be  received  l>y 
November  6.  UBSO  at  the  location  in 
AODftESS  above.  Commef^  received 
after  that  date  wiDliexaBsidered  only  to 
the  extent  practici^>le. 

Ouftine:  "Chapter  B  J51B13M  6]  Managing 
ihe  AIEPA  Process.  .Appendix  J — 
Qfiice  ofSm^ace  Miaieg  fieclaniation 
aand  Arfnrceiflirt.  aAOategorical 
^Ketaaiens 


Bated:.A«KiBt.K,lflM. 

Office  of  BHmmmammtalAffms. 
516  DM  B,  Appendix -8 

KnTMi  Jiiumil 

8.4  Calegtmiaai&dimioim 

B.  *  *  * 

(38)  -AML  TOdlamafion  prefects  vf  limited 
size  and:  scape:  no  Mate  than  ^OiaOBinicaats, 
no  moK  ithBi-an  flQK,.and  ao  more  tfaan  Iwo 
days  to  caaipl0te:aoiH«<l)aflait  and  noa- 
related:  hawagne^of^site  impeotK  inuelving 
no^Metlands,  ouitural  or  historic  lands,  (or 
threatened  or  endangered  species  or  their 
habitats:  having  no  .radon,  polycfalorinated 
biphenyls  (PCBb%  asbestos,  medical  waste,  or 
other  hazardous  materials  (including 
hazardous  waste  and  haarardaus  substances) 
or  toxic  substances;  and  using  no  explosiveB. 
(m  Doc.  90-30765  Piled  {M-M;  &A5  am] 

BILlJNG«aaE  4>1»4UMi 


Bureau  of  Ijmd  Management 
[AZ-930-00-4214-11;  AR092401 

Proposed  Modification  and 
CoByfuiatkm  vf  WHMiavval;  Ariaona 

August  22.  MO). 

t^ettcr.  Bureau  of  Land  Aianagement. 

Interior. 

ACTION.  Notice. 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  to 
mod^  and  continue  for  20  yeaos  a 
portion  of  public  land  order  (FLO)  15S5 
as  amended  by  PLOs  3272, 387B.  4754, 
4797  and  5138. This  PLO  withdrew  land 
in  the  CoconinQ.Tonto  and  Sitgreaves 
National  Forests  lor  administrative  and 
recreational  puijioses.  This  notice 
pertains  only  to  the  land  located  within 
the  Tonto  National  Forest.  Other  notices 
will  be  published  for  the  lands  located 
within  the  Coconino  and  Sitgseaves 
National  Forests. 

!Elie  apeoific  areas  withdrawn  -on  the 
Tonto  .National  Forest  are  the  Sunflower 
Picnic  Ground  (Addition),  the  Sunflower 
Administrative  Site  and  the  Sycamore 
Creek  Public  Use  Area.  The  lands 
continue  to  be  .utilizedior Ifae  purposes 
wiDidrawn  widi  the  exception  of  240.20 
acres  df  the&ntflower AdministiHtive 
Site  located  in  T.UW.,  R.  8E.,  section  1. 
The  withdrawal  4s  proposed  fer 
tenninatien  in  seefien  1 .  It  IS  anticipated 
that  there -will  Im -no  major  changes  in 
land  use  in-^ie^near  fotiue.  ^e 
proposed  aotions  aK«ensiatsnt  «nth  Ihe 
exietiogTottto  MaiieMB  fterest  Land 
ManageiBeiltlPtan.3t  is^reconunendod 
the  laad«n>«idudh  !tbe  wdthdcaMial  iS'to 


be  cuiKhiued  desegregated  from 
operattonB«nder  the  TBinhtg  laws  oilly. 

DATCK  Comments  to  this  notice  shotdd 

be  jeueived  tm  or  before  Decentber4. 

19M). 

AOONESSES:  Comments  shoiild  lie 

addressed  to  Sie  Arizona  State  Director, 

BIM.  P-O.  Box  16583.  Phoenix.  Arizona 

850n. 

KM  «^NITHEB  JNFQRMATIOM  COMTACi: 

Joimliezes,  BLM.  Adzona  State  Office, 
P.O.  Box  1SS63,  Phoenix.  Arieena  85011. 
(602)  64&-5BDD. 

SUPMfMENrABViMFOfUIUmON:  The 
Forest  Service  proposes  that  PLO  1545, 
dated  Nouecabefe.  1057,  as  amended,  be 
continoed  for  a  penod  of  20irears  as  it 
pertains  to  453.30  acres  and  terminated 
on  240.20  acres  of  national  forest  land, 
lite  Jaod  has  been  and  will  continne  to 
be  closed  to  operations  under  the  nucing 
laws  only.  .Actions  are  taken  pursuant  to 
■acti(»  204  .of  the  Federal  Land  Policy 
and  Maaagemeot  Act  of  197fi.  00  StaL 
2751,  43  USjC  1714.  insofar  as  it  affects 
the  icdlowiag  described  lands  in  the 
State  of  Atizoaa: 

Gila  mnd  Salt  nivED  Meridian 


r 


H- 

CarmnuB 
T.6N..  R.S&. 
Ssc  6.  Lois  8.  a.  la  11. 
12   ai^   ia   S^iNET*. 
«E%NW%.  NE%8W«. 

NV^NWI«EVUIW)4. 
SEV«N*ir%SEWN«VV^ 
CViS«V«9E^«fflV%. 
SEMEftWMm. 
T.  4  N..  a  8  t. 
Sec.  t«,  SEV4NEV4NWW. 
NE%SE%NW^ 


395.80 


37.90  < 


T.eNulLftC.. 
Sec.  4.  Uli   «   aN<  2. 

SV^NEHk.  NViiSEH. 


20.00 


240.20 


The  anUs  deauibed  oontain  453.30 
acres  on  sriadi  the  w^drawal  will  be 
<coBi&mad  and  240.20  acres  on  sdiich  it 
will  be  tenmntf  ed.  Afl  land  is  kxated  in 
klaricopa  GoBiljr. 

The  purpose  of  the  wididrawal  is  for 
the  administration  and  protection  of  an 
admtaistcatiye  site,  a  picnic  ground  and 
a  piMc-^se  aiea.  This  proposal  is  to 
continue  Ihe  eegregation  from  mimng 
oidy  and  iinqiose  a  20-year  life  on  die 
wifhdiewdL  1^  240.20  acres  vi  the 
withdrawal  to  beteamnated^hasnot 
been  «raed  for  ednnnistFatiTe  site 
pui  poses  hi  tiie  past  and  is  considered 
no  longer  necessary  for  flie  continued 
use  ^tiieJidminiatiative  site. 

For  «  perind  ef  iW  days  from  ^  date 
of  piMaMfiaa  «f  Aie  notice,  all  pereem 
who  wish  to  submit  comments  in 


connection  wift  An  proposed -aotien 
may  present  their  views  in  writing  to 
tins  office. 

The  aiifhorized  oflicar  of  the  bureau 
of  Land  Management  will  undertake 
such  investigation  as  is  necessary  to 
detemnne  ^  exi«tiT\g  end  potential 
demand  for  the  land  andita  resources.  A 
report  will  be  prepared  for  cofMfideration 
by  IteSeceetarsr  of  tbie  interior,  the 
Paeeident.  «id  the  Congress,  who  will 
determine  whether  or  not  the 
withdiairal  will  be  awdified  and 
conlkinuedand.  ff  so.  lor  how  loo^ 
Notioe  of  the  determination  wdl  be 
publi^Kd  in  the  Fedenl  Aefister.  The 
existing  vathdrawal  will  continue  -until 
such  final  determination  is  made. 
PUKp  D.  MeNland, 

Acting  Deputy  State  Director,  Division  of 
Lands  ami  Kenewable  Resources. 
(FR  Doc.  80-20812  Filed  »-*-flO: ««  ami 
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[AZ-930-8e-4214-1 1;  A-S9MJ 

Proposed  Modification  and 
Continuation  of  Witfidrawai;  Arizona 

August  23. 19M. 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 

Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years  a 
portion  of  public  land  order  (PLO)  S279. 
This  PLO  withdrew  two  parcels  of  land 
in  the  Tonto  National  Forest  for  an 
administrative  site  and  a  wildlife 
enclosure.  The  Forest  Service  proposes 
to  modify  and  continne  die  withdrawal 
for  Ae  Payson  Administrative  "Site  and 
to  terminate  the  withdrawal  for  the 
Cline  Cabin  Wildlife  Enclosine. 
DATES:  Comments  to  this  notice  should 
be  received  on  or  before  December  4. 
199a 

addresses:  Conuaents  ehonld  be 
aifakeased  to  die  Arizoaa  State  Director, 
BLM  P.O.  Box  lasos.  Phoenix,  Arizona 
85011. 


wider  «he  anniag  knfve  only.  ArtioaB  ere 
taken  pursuant  teeooBow  304  rfihe 
Federal  Land  Policy  and  Manafeaeirt 
Actcf  t»».«Ofit«t  27S1,4IUSXH714. 
insofar  as  tt  affects  die  foBowwg 
described  lands  in  die  State  of  Amona: 

Gila  ai«  Salt  Rwter  MsRttJiAN 


Coniwas 

T.  10  N..  a  10  E., 
Sec    ^    Lots    2.    3.    and    4. 

SWV*NE^  SVfcNM/Uk. 

TJiA.swv.,  and  NWV4SEV«. 
Terminate 
T.  4  N..  R.  0  E..  (unsofveyed) 


fiXIONCONUICT: 

John  Mezes,  BLM,  Arizona  »ate  Office. 
PX3.  Box  IBOS,  Phoenix,  Arizona  85011. 
(602)  640-5509. 

SUPPL£Mei«TARV  WPDRMATIGW;  The 
Forest  Serrice  proposes  "diat  PIO  5279 
dated  October  11, 1972,  be  continued  for 
a  period  of  20  years  as  it  pertains  lo  a 
958410  acre  pararf  (Paysoa 
AdimiBBtralion  Site)  and  tenninated  on 
a  40.tX)  aoe  pared  ICline -Cabin  Wildlife 
EnckMui^  of  Natimal  Forest  System 
(NFS)  lud.  The  land  has  been  and  will 
contirrae  to  be  dosed  to  operations 


BEST  COPY  AVAILABLE 


Sec.  3.  NEV4NEV4.. 


SSBSSi 


40.00 


The  areas  descrSied  contain  33890 
acres  on  which  the  withdrawal  wdl  be 
continued  and  ffl.tX)  acres  on  which  it 
will  be  tenninated.  The  land  is  located 
in  Maricopa  and  Gila  Counties 
respectively. 

The  purpose  of  the  withdrawal  is  for 
the  continued  protection  of  the  Paysoo 
Admtnistrative  Site.  Tiiifc  site  is  entirely 
within  the  town  linnts  of  Payson  and  is 
surroimded  by  private  lands.  The  eite 
lias  been  and  continues  to  be  utilised  for 
the  purpose  it  was  withdrawn.  Located 
on  tlie  site  is  an  oifioe  building,  five 
mobile  homes,  a  six-bay  shop/ 
wareliouse,  metal  storage  sheds  aad 
appurtenant  improvements.  This 
proposal  is  to  continue  die  segregation 
from  mining  only  and  impose  a  26-year 
life  on  the  withdrawal.  The  wiflidrawal 
for  die  Cline  Cabin  Vi7ildlif  e  Enclosure 
win  be  terminated  as  it  has  not  been 
used  for  the  stated  purpose,  (hat  of  a 
wildlife  endosure,  and  there  is  no 
mtention  to  do  so.  The  land  will  be 
openad  to  such  forms  (J  disposition  as 
the  law  unll  allow  on  NFS  land. 

For  a  period  of  90  da>«  bom  the  date 
of  pidilication  of  Ais  irotice.  aU  persons 
who  wish  to  submit  oumments  in 
connection  widi  the  proposed  action 
may  present  their  views  in  writing  to 
this  office.  The  authorized  officer -rf  the 
Bureau  of  Land  Management  will 
undertake  such  investigation  as  is 
necessary  to  determine  the  existing  and 
potential  demand  for  the  land  and  its 
resources.  A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  the  Congress, 
who  will  determine  wheflier  or  not  the 
vkrithdrawai  will  be  cootinaed  as 
modified  and.  if  so,  for  how  long.  Notice 
of  die  detenninatioe  will  be  pabTished  in 
the  Federal  Register.  The  existing 
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withdrawal  will  continue  until  such  final 

determination  is  made. 

JODO  H.  SiBptmwoiii 

Acting  Deputy  State  Director,  Division  of 

Lands  and  Renewable  Resources. 

[FR  Doc.  90-20613  Filed  9-4-80;  8:45  am] 

SNJJNQ  cow  4310-«>-H 


(AZ-93IHXM214-10,  A-7951] 

WIUMliawl  Of  Application,  Tennination 
of  Sogrogation;  Arizona 

August  23, 1990. 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


action:  Correction  notice. 


:  By  memorandum  dated 
February  26, 1990,  the  U.S.  Fish  and 
Wildlife  Service  withdrew  pending 
application  A-7951.  Application  A-7951 
(Tinajas  Altas  addition)  was  filed  on 
February  21, 1974.  for  79,000  -(-/-acres 
of  public  land  in  Townships  12  and  13 
South,  Ranges  17  and  18  West,  Gila  and 
Salt  River  Meridian,  as  a  proposal 
addition  to  the  Cabeza  Prieta  Game 
Range.  All  lands  are  located  within  the 
present  boundaries  of  the  Barry  M. 
Coldwater  Air  Force  Range  and 
continue  to  be  encumbered  by  that 
withdrawal.  The  intent  of  A-7951  was  to 
protect  the  area  for  wildlife  purposes. 

PubUc  Land  Order  5493,  issued  March 
21. 1975,  amended  Executive  Order  No. 
8039  by  changing  the  status  of  the  Game 
Range  to  that  of  a  National  Wildlife 
Refuge  and  transferring  jurisdiction  to 
the  U.S.  Fish  and  Wildlife  Service. 
PubUc  Law  99-606,  passed  on  November 
6, 1986,  withdrew  the  Barry  M. 
Godlwater  Air  Force  Range  for  military 
purposes.  It  withdrew  the  area  from  all 
forms  of  appropriation  including  the 
mining  and  mineral  leasing  laws.  These 
actions  accompUshed  the  intent  of 
application  A-7951  and  the  need  for  A- 
7951  no  longer  exists.  The  file  is  closed 
on  the  record  as  of  the  date  of 
publication  in  the  Federal  Register. 
FOR  FUNTNEII  INFORMATION  CONTACT 
John  Mezes,  BLM,  Arizona  State  Office, 
P.O.  Box  16563.  Phoenix,  Arizona  85011. 
(602)  640-5509. 
Joim  H.  Siepbrason, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
IFR  Doc.  90-20ei5  Filed  9-4-90: 8:45  am] 
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(UT-942-00-4214-10;  U-656851 
ProposMi  Wittidrawal;  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 


summary:  The  purpose  of  this  notice  is 
to  correct  errors  in  a  Federal  Register 
Notice  published  on  July  24, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Mike  Barnes,  BLM  Utah  State  Office, 
P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155.  (801)  539-4119. 
CORRECTIONS:  Federal  Register  Volume 
55,  No.  142,  Page  30040,  is  corrected  as 
follows: 

Unlder  "Summary",  line  3,  the  acreage 
33,323.60,  should  read  33,403.80.  Line  7 
states  "up  to  2  years  from  surface  entry 
mining",  it  should  read  "up  to  2  years 
from  surface  entry  and  mining  location." 
Under  "SUPPLEMENTARY  INFORMATION", 
legal  descriptions,  T.2  N.,  R.  16  W.,  Salt 
Lake  Meridian,  section  30  reads  as  lots 
1-4,  SV^NV^.  SVi.  Section  30  should  read 
lots  1-4,  EV^,  E\iVi\^,  Section  31  reads 
as  lots  1-4.  SViNVi.  SV4.  Section  31 
should  read,  lots  1-4,  EV^.  EV^WV^. 
Tad  D.  Stephenaon, 
Chief  Branch  of  Sands  and  Minerals 
Operations. 
[FR  Doc.  90-20810  Filed  9-4-90;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Invs.  No*.  701-TA-304  and  731-TA-47&- 
472  (Preliminary)] 

Institution,  Silicon  Metal  From 
Argentina,  Brazil,  and  Tha  People's 
ReputHic  of  China 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  a  preliminary 

countervailing  duty  and  antidumping 

investigations,  and  scheduling  of  a 

conference  to  be  held  in  connection  with 

these  investigations. 

SUMMARY:  The  Conmiission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-304  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  silicon  metal,* 


■  The  producti  subject  to  these  investigations  are 
known  to  petitioners  and  in  the  U.S.  market  as 
silicon  metal.  They  contain,  by  weight,  from  96  to 
less  than  99.99  percent  of  silicon  (products 
containing  99.99  percent  or  more  of  silicon  are 
known  as  semiconductor-grade  silicon  metal  and 
are  not  subject  to  the  investigations).  For  tariff 


that  are  alleged  to  be  subsidized  by  the 
Government  of  Brazil.  As  provided  in 
section  703(a),  the  Commission  must 
complete  preliminary  countervailing 
duty  investigations  in  45  days,  or  in  this 
case  by  October  9, 1990. 

The  Commission  hereby  also  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-470-472  (Preliminary)  under  section 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Argentina,  Brazil,  and  the 
People's  Republic  of  China  of  silicon 
metal,*  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value.  As 
provided  in  section  733(a).  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  October  9, 1990. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  appUcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  AugUSt  24, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Rogoff  (202-252-1179),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the. 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background.  These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  August  24, 1990  by  the 
merchant-producer  members  of  the  U.S. 
silicon  metal  industry.' 


purposes,  however,  the  Hannonized  Tariff  Schedule 
of  the  United  States  (HTS)  defines  the  subject 
products  as  the  chemical  element  silicon,  rather  . 
than  silicon  metal.  They  are  provided  for  in  HTS 
subheadings  2804.69.10  and  2804.69.50  (previously  in 
items  632.42  and  632.86  of  the  former  Tariff 
Schedules  of  the  United  States). 

*  See  footnote  number  1  on  page  1  for  product 
deflnitions  and  tariff  schedules  of  items  included  in 
these  investigations. 

'  The  merchant-producer  members  of  the  U.S. 
silicon  metal  industry  include:  American  Alloys, 
Inc.,  Pittsburgh,  PA:  Elkem  Metals  Company, 
Pittsburgh,  PA:  Globe  Metallurgical,  Inc..  Cleveland, 

Continuec! 


Paiticipatiaa  Ja  the  itwettigaiions. 
Persons  wishing4e{>articipAiei«  theae 
investifBttoM  a»  paitiee  aaa^  file  «i 
entry  of  appeamnoe  witklhe  fieceetaay 
la  dw  raaiiaiiiiiiiin  as,^refvidBdiB 
§  201.11  of  the  Cammiaamn'sxales  (19 
CFR  201.11).  «ot  iatar  than  seven  (7) 
days  after  paUioatiQB  of  thisiiotiae  ia 
the  Federal  BBiM«'  Any  entry  4>f 
appearanoe  filed  after  tUsdate  will  be 
tefaned  Xo  Ike  (Tiairman,  who  will 
determine  vt^iether  to  accept  the  late 
entry  far  good  cause  shown  by  die 
person  f^»^'Ht  to£le  &e  eatiy. 
Public  seivice  Est  Pursuant  to 
S  201.11(d)  of  the  Comaussioh's  rales  {19 
CFR  201.lHdJl.  the  Secretary  will 
prepare  a  public  service  list  coittaiaiqg 
the  names  and  addresses  of  .all  persons, 
or  their  repaeaentatives,  who  are  paittes 
to  these  Investigalions  upon  the 
expiration  cPfhe  period  for  filing  enties 
of  appearance.  In  acqordance  with 
§§  201.16(c)  and.2Q7.3  of  the  rules  (19 
CFR  201.1tl^  and  207.3),  eadi  pubfic 
documentfflad  by  a  party  to  the 
inv  estigationamost  be  served  on  ul 
other  parties  to  the  investigations  (as 
identified  by  Ibe  pnldic  service  list),  end 
a  certificate  of  service  must  atxompany 
die  document  The  Seuetary  will  not 
accept  a  document  for  filing  wiflieet  a 
certificate  of  service. 

Ljaiiteti  ondosun  ofinstusss 
propfietarykfonnafion  tinder  a 
protective  order  and  htuineet 
proprietary  kifbi  motion  eervioe  list 
Pursuant  to  |  aB7.7(a)  of  dte 
Comissioa's  ndes  (19  CFR  287.7(aT). 
the  Secretary  will  make  available 
busniess  proprietary  mforiBa^on 
gadiered  in  &ese  preliminary 
investigatiaM  to  acrthoriied  appKcants 
under  a  proftectives  order,  provided  that 
the  ap|i4icatipB  ^  made  not  later  fl»n 
seven  (7)  days  after  the  publication  of 
this  no^ce  ta  tbit  redo«al  Kej^ttar.  A 
separate  service  list  will  be  maintained 
by  the  Secretanr  fur  Ihose  parties 
authorized  to  receive  business 
pwjptletan  jrfmmitiiBn  gidera 
proteottec  acdet.  l%e  SooirtBiy  will  not 
accept  any  submission  by  parfias 
containiag  buainess  pnoprietacy 
inf ormattea  a^heat «  certificate  af 
service  indicating  diat  it  has  been 
■  seraad  oa  aM  the  parties  that  are 
authorized  Id  receive  such  informatian 
under  a  protective  order. 
Conference.  The  Dimdor  af 


OH:  SiUcoftUatiltwIiliK  ■  •B«flalVA:'9lliaT0a 
Inc..  Canton. ^ipf;* 
Falls.  NY. 


scheduled  a  conference  in  connwJioa 
wtth  theae  jJnaBaOgatinns  iw  ftSOajn.  oa 

Friday.  Sep(emberl4,  lin  at  theUjS. 
Intematieaai  Trade  Goaoirission 


Buildii«.  fiQ0,E£ta«etSW..  Waahii^aB. 
DC.  PaitiaseriahiagtopaitktiprteiB  ^e 
confereacaaiiod '  •  -      •. 

(202-252-117^91 
Septenivrl^iaetDi 
appearanoe.  1>urfiai  te     . . 
imposilMa  of  ooaatervattni  daties  and/ 
or  antidurapiag  dirties  in  theae 
investigations,  and  parties  in  onrositien 
to  the  iaBposMioii  oi  such  daties-vdll 
each  be  edletiSvely  e&xated  <me  boor 
within  wl8ch  Id  main  en  oru 
presentation  at  die  conference. 

Written  submissions.  AiQr  person  may 
submit  to  the  Caonaission  on  or  before 
Tuesday,  September  18, 198a  <a  writtoi 
brief  containing  information  and 
arguments  pertinent  to  the  sdb)ect 
matter  of  the  investigations,  ss  proiddad 
in  §  207.15  of  the  Comiaission'a  rules  (19 
CFR  S  t07JS^  Ubsiek  cenlain  busineas 
proprietary  infonnation,  a  aonbuakna 
piapoelary  version  is  due  Wednesday. 
September  19, 1990.  A  signed^qginal 
and  fooiteen  (l^  copies  of  eaoh 
submission  must  faa£lad  with  the 
Secretary  to  IkeCamminiuaia 
accordance  arilh  J  201ia  of  4ke  rules  pB 
CFR  201^8).  AH  aatttaaaAwmasinns 
except  for  basiness  preptiatarir  data  anil 
be  ayaBaUe  far  pcUc  inspectiao  daring 
regular  business  boon  fBtis  aatL  to  MS 
p.m.)  in^w  CMBce  af  the  Saoetary  io  die 
Comission. 

Any  information  for  Whidtlinslness 
proprietary  treatment  is  desired  anist  be 
submitted  separatrfy.  Hie  envelope  and 
all  pages  of  sadi  submissions  nraSt  be 
clearly  labeled  ''Business  Proprietary 
Information."  Business  proprietaiy 
submissions  and  requests  for  business 
proprietaiy  treatment  must  oooform 
with  the  requirements  of  5S  201.B  and 
207.7  of  die  Commission's  rules  (19CFS 
201.6  and  2077). 

Parties  which  obtain  djaclosaia  af 
busiaesB  peaprietaiy  infownahan 
parsoBBt  to  {  2tffJ7{aj  of  ifae 
Commission's  rules  (IB  CFR  aa7.7(a^ 
may  ooauMHt  OB  anch  inlotmattoB-in 
their  written  brief,  and  aaay  also  Se 
additional  anittan  ceiBBMnis  on  soldi 
information  no  later  than  Friday, 
September  H,  1990  Bodi  addition^ 
comments  must  be  limited  to  ooauneots 
on  bosineas  proprietary  iafasmrtian 
received  in  or  after  dvwritteBbrielb.  A 
nonburiaasa  ptopriutary  luieionofaud 
additional  comments  is  due  Monday, 
September  24,  mO. 

Autb«ity:  These  investigations  are  boiqg 
conducted  imder  authoritjr  tS  tiia  Tarflf  Ad  of 
193a  titte  VTL  This  notiae  ta  puWshed 
pursuant  to  1 207.12  of  the  Coauniaaloa's 
rules  (10  CFX  2D7.1Q. 

laauedAapNtMLigaO. 


By  aadar  of  ifae  Cgmniaaien 
KemMth  R.Jiaee^ 
Seemmjf. 
(FR  Doc  90-20810  nied  »-5-mc  ■«  1 


INTERSTME£QnERCE 


IntentTol 
IntarcoTporaHaflaKBng  Opw*lona 

This  is  to  prewide  flottoe  «s  required 
by  49  U.S.C  iatM(UKl)1faat'Ae'saBed 
corporstrans  iutaud  to  provMie  er  ase 
compensated  intercorporate  haiflint 
operations  as  aaSiorlied  in  40  OS.C. 
10S24{b). 

A.  Parent  coiporatton  and  address  df 
principal  office: 
Browning-Ferris  Industiies.  1iic757  N. 

Eldridge,  Houston.  Texas  ^TITB— 
Delaware 

B.  WhoUy-owaed  suhsidiinies  wfaidi 
will  partidpateln  ike  operafionsaal 
states  of  incoiporatioit: 

1.  A-C  Trucking  Coaysiy.  Inc.— 
WisooiMia 

2.  Actioa  Dtopneal  Sgwtoai,  iatu— 
Minneaoto 

3.  American  fiheda,lB&-Cali£emia 

4.  Area  Nteety  XaadHl.  lac/Niaety  Pias. 
Inc.    LoHJsiiem 

5.  Azusa  Land  ReclamatioBOOn  Inc. — 
€alifomia 

a  BFI  of  Ponce,  Inc.— Puerto  Kco 
7.  BFI  Constraotars— Gayfoci^ 
a  BFI  Energy  Systems,  Inc./VI  Ref- 
Pod.  lBc<~4Maware 

9.  BFI  Energy  Systems,  inc.  of  ASwiqr. 
Inc. — ^Delawara 

10.  BFI  Energy  Systems  of  Beqgen 
Onuiiy,  Inc.    New  jersey 

11.  BR  Energy  9|ystems  aTBoston.  Inc. — 
Massachusetts 

12.  BFI  Energy  ^sterns  afftooUiaTen. 

Inc. — Delaware 

13.  BFI  Eneigy  Systems  4>f  East 
Brid^ewater,  Inc.— Delaware 

14.  BFI  &iergy  Systems  oFEssex  County. 
Inc. — ^New  Jersey 

15.  BFI  Enar^  Systems  of  Fresna  Inc. — 
California 

16.  BFIEneiiy  Systems  cf  Hempstead. 
Inc. — Delaware 

17.,BFI  £aej«y  Systems  of  Keot/Sussex. 

Inc.— Delaware 
1&  ffil  Energy  Systems  of  Lehigh  VsUey, 

Inc.— Delaware 

19.  BFISneigy  Systems  of  Lowell.  ] 

20.  BFI  Eneigir  Systems  of  Midslato 
Connecticut  ]acr-43elaware 

21.  Bnfineigy  Systeias  of  C^rsterfiay 
Inc.— Delaware 

22.  BFIEaavy^stensflfPliniottdk 
Inc.— Cekarare 
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23.  BFI  Energy  Systems  of  Southeastern 
Connecticut  Inc. — Delaware 

24.  BFI  Energy  Systems  of  Texas,  Inc. — 
Delaware 

25.  BFI  Fountain  LandfiU.  Inc.— Colorado 

26.  BFI  Medical  Waste  Systems.  Inc.— 
Delaware 

27.  BFI  Medical  Waste  Systems  of 
Arizona,  Inc. — Delaware 

2a  BFI  Medical  Waste  Systems  of 
California,  Inc. — Georgia 

29.  BFI  Medical  Waste  Systems  of 
Colorado.  Inc. — Delaware 

30.  BFI  Medical  Waste  Systems  of 
Illinois,  Inc. — Delaware 

31.  BFI  Medical  Waste  Systems  of  Iowa, 
Inc. — Iowa 

32.  BFI  Medical  Waste  Systems  of 
Minnesota,  Inc. — ^Minnesota 

33.  BFI  Medical  Waste  Systems  of  New 
Jersey.  Inc. — New  Jersey 

34.  BFI  Medical  Waste  Systems  of  Utah. 
Ina — Delaware 

35.  BFI  Medical  Waste  Systems  of 
(Atlantic),  Inc. — Delaware 

3&  BFI  Medical  Waste  Systems  of 
(Northeast),  Inc. — ^Delaware 

37.  BFI  Medical  Waste  Systems  of 
(Steel).  Inc. — Delaware 

38.  BFI  Medical  Waste  Systems  of 
(South  Central),  Inc. — ^Tennessee 

39.  BFI  Medical  Waste  Systems  of 
(Southeast),  Inc. — ^Delaware 

4a  BFI  Modem  Landfill,  Inc.— Illinois 

41.  BFI  of  Chester  County,  Inc.— 
Pennsylvania 

42.  BFI  niarmaceutical  Services,  Inc. — 
Delaware 

43.  BFI  Portable  Services,  Inc.— 
Delaware 

44.  BFI  Recycling  Systems  of  Minnesota, 
Ina — Minnesota 

45.  BFI  Recycling  of  New  Jersey,  Inc. — 
New  Jersey 

46.  BFI  of  North  Metro,  Ina- Michigan 

47.  BFI  Services  Group,  Inc. — California 
4&  BFI  Stephens,  Inc.— Texas 

49.  BFI  Waste  Systems,  Ina— Texas 

50.  BFI  Waste  Systems  of  Indiana.  Inc. — 
Indiana 

51.  Bio-Medical  Services  Corp. — Georgia 

52.  Bio-Tech  Services,  Inc. — Missouri 

53.  Brooks  Disposal  Service,  Inc. — 
Illinois 

54.  Browning-Ferris,  Inc. — Delaware 

55.  Browning-Ferris,  Inc. — ^Maryland 

56.  Kx>wning-Ferris  Industries  Waste 
Control,  Inc. — ^Delaware 

57.  Browning-Ferris  Industries  Waste 
Systems,  Inc. — New  Jersey 

58.  Browning-Ferris  Industries,  Inc. — 
Massachusetts 

59.  Browning-Ferris  Industries  of 
Alabama,  Inc. — Alabama 

60.  Browning-Ferris  Industries  of 
Arkansas,  Inc. — Arkansas 

61.  Browning-Ferris  Industries  of 
Arizona,  Inc. — Delaware 

62.  Browning-Ferris  Industries  of 
California,  Inc. — California 


63.  Browning-Ferris  Industries  of 
Central  Jersey,  Inc.— Delaware 

64.  Browning-Ferris  Industries  of 
Colorado,  Inc. — Colorado 

65.  Browning-Ferris  Industries  of 
Connecticut,  Inc. — Delaware 

66.  Browning-Ferris  Industries  of 
Eastern  Pennsylvania,  Inc. — 
Pennsylvania 

67.  Browning-Ferris  Industries  of 
Elizabeth,  N.J.,  Inc. — New  Jersey 

68.  Browning-Ferris  Industries  of 
Florida,  Inc. — Delaware 

69.  Browning-Ferris  Industries  of 
>  Georgia,  Inc. — Georgia 

70.  Browning-Ferris  Industries  of 
Hawaii,  Inc. — Delaware 

71.  Browning-Ferris  Industries  of  Idaho. 
Inc. — Idaho 

72.  Browning-Ferris  Industries  of 
Illinois,  Inc. — Delaware 

73.  Browning-Ferris  Industries  of 
Indiana,  Inc. — Indiana 

74.  Browning-Ferris  Industries  of  Iowa, 
Inc. — Iowa 

75.  Browning-Ferris  Industries  of 
Kansas,  Inc. — Kansas 

76.  Browning-Ferris  Industries  of 
Kansas  City,  Inc. — ^Missouri 

77.  Browning-Ferris  Industries  of 
Kentucky,  Inc. — Delaware 

78.  Browning-Ferris  Industries  of  Long 
Island.  Inc. — ^New  York 

79.  Browning-Ferris  Industries  of 
Louisiana,  Inc. — Louisiana 

80.  Browning-Ferris  Industries  of 
Maine,  Inc. — Delaware 

81.  Browning-Ferris  Industries  of 
Michigan,  Inc. — ^Michigan 

82.  Browning-Ferris  Industries  of 
Minnesota,  Inc. — Minnesota 

83.  Browning-Ferris  Industries  of 
Mississippi,  Inc. — Mississippi 

84.  Browning-Ferris  Industries  of 
Montana,  Inc. — Nevada 

85.  Browning-Ferris  Industries  of 
Nebraska,  Inc. — Nebraska 

86.  Browning-Ferris  Industries  of  New 
Hampshire,  Inc. — New  Hampshire 

87.  Browning-Ferris  Industries  of  New 
Jersey,  Inc. — New  Jersey 

88.  Browning-Ferris  Industries  of  New 
York,  Inc. — New  York 

89.  Browning-Ferris  Industries  of  North 
Jersey,  Inc. — New  Jersey 

90.  Browning-Ferris  Industries  of  Ohio, 
Inc. — ^Delaware 

91.  Browning-Ferris  Industries  of  Ohio 
and  Michigan.  Inc. — Ohio 

92.  Browning-Ferris  Industries  of 
Oregon.  Inc. — Oregon 

93.  Browning-Ferris  Industries  of 
Oyster  Bay,  Inc. — Delaware 

94.  Browning-Ferris  Industries  of 
Peterson,  N.J.,  Inc. — New  Jersey 

95.  Browning-Ferris  Industries  of 
Pennsylvania,  Inc. — Delaware 

96.  Browning-Ferris  Industries  of 
Philadelphia,  Inc. — Peimsylvania 


97.  Browning-Ferris  Industries  of  Puerto 
Rico,  Inc. — Puerto  Rico 

98.  Browning-Ferris  Industries  of 
Quincy,  Illinois,  Ina — Iowa 

99.  Browning-Ferris  Industries  of  Rhod»» 
Island,  Inc. — Delaware 

100.  Browning-Ferris  Industries  of 
Rochester,  Inc. — Minnesota 

101.  Browning-Ferris  Industries  of  South 
Atlantic,  Inc. — North  Carolina 

102.  Browning-Ferris  Industries  of  South 
Jersey,  Inc. — New  Jersey 

103.  Browning-Ferris  Industries  of 
Southern  Illinois,  Inc. — Delaware 

104.  Browning-Ferris  Industries  of 
Southeastern  Michigan,  Inc. — 
Michigan 

105.  Browning-Ferris  Industries  of 
Southern  Illinois,  Inc. — Illinois 

106.  Browning-Ferris  Industries  of 
Springfield,  Inc. — Missouri 

107.  Browning-Ferris  Industries  of  St. 
Louis,  Inc. — Delaware 

108.  Browning-Ferris  Industries  of 
Tennessee,  Inc. — Tennessee 

109.  Browning-Ferris  Industries  of  Utah, 
Inc.— Utah 

110.  Browning-Ferris  Industries  of 
Vermont,  Inc. — Vermont 

111.  Browning-Ferris  Industries  of  West 
Virginia,  Inc. — Delaware 

112.  Browning-Ferris  Industries  of 
Western  Jersey,  Inc. — New  Jersey 

113.  Browning-Ferris  Industries  of 
Wisconsin,  Inc. — ^Wisconsin 

114.  Browning-Ferris  Industries  of 
Wyoming,  Inc. — Wyoming 

115.  Butts  County  Development  Corp.— 
Georgia 

116.  Cape  Coral  Disposal  Service,  Inc.— 
Florida 

117.  CECOS  International,  Inc.— New 
York 

lia  CMS  Development  Corp.— North 
Carolina 

119.  Cendor  Waste  Transportation, 
Inc. — ^Texas 

120.  De Watering  Services,  Inc. — 
Louisiana 

121.  Disposal  Specialists,  Inc. — Vermont 

122.  Dooley  Equipment  Corporation — 
Massachusetts 

123.  E  &  E  Hauling,  Inc. — Illinois 

124.  Environmental  Development 
Corp. — ^Puerto  Rico 

125.  Geneva  Waste  Services,  Inc. — New 
York 

126.  George  Fenske  Sanitary  Service, 
Inc. — ^Minnesota 

127.  Hall's  Ferry  Investments,  Inc. — 
Missouri 

128.  Heavy  Equipment  Leasing  Services 
Co.,  Inc. — New  York 

129.  Health  Management.  Inc. — 

130.  Health  Management  of  New 
Orleans.  Inc. — Louisiana 

131.  Hennepin  Transfer.  Inc. — 
Minnesota 


132.  Highway  86  Land  Development 
Company— Colorado 

133.  Homestand  Land  Corp. — 
Pennsylvania 

134.  HL-NIW.  Inc.— New  Yoric 

135.  Indoco,  Inc.— Texas 

136.  Intematipnal  Disposal  Corp. — 
Texas 

137.  Intematinaal  Disposal  Corp.  of 
California— >Califomia 

13&  International  Disposal  Corporation 
of  Indiana-?*^laware 

139.  International  Disposal  Corporation 
of  Kansas— Kansas 

140.  Jeffco  Land  Reclamation 
Company— Colorado 

141.  Jeffco  Land  Reclamation,  Inc.— 
Missouri 

142.  Jefferson  Pike  Landfill,  Inc.— 
Tennessee 

143.  Joe  Ball  Sanitation  Service,  Inc.— 
New  York 

144.  Karas  Tmclcing  Co.,  Inc.— Ohio 

145.  Keller  Canyon  Landfill  Company- 
California 

146.  LaGrange  Disposal  Co.,  Inc. — 
Illinois 

147.  Land  Reclamation,  Inc.— New  York 

148.  Landfill.  Inc.— Colorado 

149.  Landfill.  tnc.^Missouri 

150.  Louis  Kmito  &  Son,  Inc. — 
Massachusetts 

151.  Lyon  Development  Co.— Michigan 

152.  Merrimack  Valley  Medical  Services 
Company,  Inc. — Massachusetts 

153.  National  Disposal  Service  of 
Nebraska.  Inc. — Nebraska 

154.  Newco  Waste  Systems,  Inc.— New 
York 

155.  Newco  Waste  Systems  of  New 
Jersey,  Inc. — New  Jersey 

156.  Niagara  Landfill,  Inc.— New  York 

157.  Niagara  Recycling,  Inc.— New  York 

158.  Niagara  Sanitation  Company,  Inc. — 
New  York 

159.  Northern  Disposal,  Inc. — 
Massachusetts 

160.  Pine  Bend  Landfill,  Inc.— Minnesota 

161.  Pine  Island  Disposal  Inc.^Florida 

162.  RHF.  Inc.— Texas 

163.  RPS,  Inc.— Colorado 

164.  RWCGP,  Inc.— Texas 

165.  Refuse  Transfer,  Inc.— Minnesota 

166.  Regional  Landfill,  Inc.— Texas 

167.  Residential  Service,  Inc.— Nebraska 

168.  Resource  Recovery  Corporation- 
Massachusetts 

169.  River  City  Refuse  Removal,  Inc. — 
Wisconsin 

170.  Rot's  Disposal  Service,  Inc.— Illinois 

171.  Springfield  Relay  Systems,  Inc.— 
Missouri 

172.  Tanis  Leasing  Company— Florida 

173.  TRC,  Inc.— Pennsylvania 

174.  T.R.A.S Ji.,  Inc.— Tennessee 

175.  Town  and  Country  Waste  Service, 
Inc. — ^Wisconsin 

176.  Troy  Area  Landfill,  Inc.— Wisconsin 

177.  UWL,  Inc.— 


17&  Warner  Hill  Development 
Company — Ohio 

179.  Warner  Hill  Improvement 
Company — Ohio 

180.  Waste  Disposal,  Inc.— Kansas 

181.  West  Roxbury  Crushed  Stone  Co.— 
Massachusetts 

182.  Westowns  Disposal  Systems,  Inc.— 
Wyoming 

183.  Woodlake  Sanitary  Service,  Inc.— 
Minnesota 

Sidney  L.  Strickland.  Jr^ 

Secretary 

[FR  Doc.  90-20831  Filed  9-*-90: 8:45  am] 

HUSm  CODE  703S-01-M 


[Ex  Part*  No.  483] 

Railroad  Revenue  Adequacy— 1988 
Determination 

agency:  Interstate  Commerce 

Commission. 

action:  Extension  of  time  to  file 

Motions  for  Reconsideration  of 

Commission's  final  order. 

summary:  On  August  7, 1990,  the 
Commission  served  the  final  decision  in 
this  proceeding  (6  ICC  2d  933  (1990)]. 
Edison  Electric  Institute  (EEI)  has 
requested  an  extension  of  time  of  two 
weeks,  until  September  10, 1990,  to  file  a 
Motion  for  Reconsideration.  The  request 
shall  be  granted.  Additional  time  is 
necessary  for  EEI  to  prepare  its 
comments.  Any  other  party  wishing  to 
submit  a  similar  motion  will  also  have 
an  additional  two  weeks  in  which  to 
respond. 

DATES:  Motions  for  Reconsideration  of 
the  Commission's  final  decision  are  due 
September  10, 1990. 
ADDRESSES:  Send  an  original  and  15 
copies  of  comments  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L  Ginn.  Jr.,  (202)  275-7489.  (TDD 
for  the  hearing  impaired:  (202)  275-1721). 

By  the  Conunission.  Edward ).  Philbia 
Chairman. 

Dated:  August  28, 19ga 
Sidney  L  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  90-20833  Filed  9-4-flO:  8:45  am] 

HUJNO  CODC  703S-01-M 

[Finance  Docket  Na  31722] 

Exemption,  A  &  F,  Inc.— Acquisition 
and  Operation  Exemption— Alabama  ft 
Florida  Railroad  Co^  Inc. 

A  &  F,  Inc.  (A  &  F),  a  non-carrier,  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  approximately  76.86  miles 


of  rail  line  in  Butler,  Coffee,  Covington, 
and  Geneva  Cotmties,  AL  The  line  is 
owned  by  Alabama  &  Florida  Raih-oad 
Company,  Inc.  (AFR),  and  extends 
between  milepost  547.54,  near 
Georgiana,  and  milepost  624.4,  near 
Geneva.  As  part  of  the  transaction,  AFR 
will  assign  to  A  ft  F  local  and  overhead 
trackage  rights  over  a  2-mile  line  of  the 
Andalusia  ft  Conecuh  Railroad 
Company,  Inc.  (A&C),  that  intesects  the 
Georgiana-Geneva  line  at  Andalusia, 
AL,  and  extends  to  Gantt,  AL* 

The  transaction  is  expected  to  be 
consummated  on  or  after  August  13, 
1990. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Stephen  W. 
McVearry.  Weiner.  McCaffrey.  Brodsky, 
Kaplan  ft  Levin.  1350  New  York  Avenue, 
NW.,  suite  800.  Washington.  DC  2005. 
A  ft  F  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic  . 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

By  the  Commission,  Richard  B.  Felder. 
Acting  Director,  Office  of  Proceedings. 

Dated:  August  29. 199a 
Sidney  L.  Strickland,  Ju 
Secretary. 

(FR  Doc.  90-20832  Filed  9-4-90;  8:45  am] 
MLUNO  CODE  701ft-01-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  U.S.  Washington 
Demolitions,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  16. 1990  a  proposed 
consent  decree  in  United  States  v. 
Washington  Demolitions,  Inc.,  Civil 
Action  No.  90-1410,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Kansas.  The  proposed 
consent  decree  concerns  a  complaint 
filed  by  the  United  States  that  alleged 
violations  of  the  Clean  Air  Act,  42  U.S.C. 


'  ASC'f  grant  of  trackage  righti  to  AFR  was 
approved  in  Finance  Docket  No.  30917,  Alabama  a 
Florida  Railroad  Company.  Inc.— Trackage 
Rights— Andalusia  »  Conecuh  Railroad  Company, 
Inc.  (not  printed),  lerved  October  la  1986. 


/  Vol  55.  Na  172  /  Wednewiay,  September  S.  ItM  /  Notictt 


Federal  Register  /  Vol.  55.  No.  172  /  Wednesday.  September  5.  1990  /  Notices  36385 


740»  tim^  aad  It»  fcuntuw  nting 
reguhi—  iDitiltidetOCFRpartO. 
gubpert  R 1  ¥fiiliinlM  Ihnrgfiiys 

Hutchinson,  aad  Sedoi  Rwl  Offices  ftte 

facilities  wlikh  sfc  fecated  tai  St  Lems. 
>^— ouri  ea^  MtWwisoB.  Htrtchinsen 
and  Sedan,  ysneas.  lespectivelr-  The 
coapiaM  alefsd  that  deiemtant 
WashingtcMi  IWieBttnns.  bic  failed  to 
adequately  wet  Mabie  asbestos  matetiat 
while  being  striped  or  removed  aa  welt 
as  failing  to  adequately  wet  friable 
asbestos  snterM  wUch  had  been 
removed  as  stripped  frem  tbe  facility 
while  awaiting  collection  and  disposal 
in  acondaKa  wHk  dw  NESHAP 
workplace  staadacds.  Tbe  eeiphint 
sooiid  i^aacthre  i^ef  to  reqaire 
coapMaace  wift  dw  asbestos  NBSHAP 
standacA  aad  cnil  penalties  far  past 
vioIations-'Tlic  toiisent  decree  tcquiffes 
the  defendant  to  pay  $75,060  in 
settlement  of  ihe  United  States'  clsims 
for  ctvApenahiea.  In  addition,  tbe 
decree  letpiirca  tbe  deficndant  to 
develop  an  Asbestos  Gaatral  Program 
and  the  suscssafoi  coflopketion  td  an  EPA 
approved  Eapkiyca  Asbestos  TtaixBng 
Prograa  for  all  eC  Delendanf  s 
empiojwes. 

The  Dtpai  tnient  e<  laatice  will  receive 
for  a  period  of  ditfty  (3IQ  days  from  tbe 
date  of  the  piddfeatioD  cewients 
relating  to  dtt  ptopoaed  consent  decree. 
Comments  should  be  addressed  to  tbe 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
lustice,  Washington.  DC  20530.  and 
should  refer  to  Unitetf  States  r. 
Washington  Demolitiona,  Inc.,  H.].  Ref. 
No.  ga-6-2-l-141C; 

The  proposed  consent  decree  ssay  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Kansas.  306  U.S.  Courthouse*  401  Nortk 
Market  Street.  Wichita.  Kansas  67202 
and  at  tbe  Rcgian  VD  Office  of  the 
United  States  EaviraBBental  Ptotectian 
Agency,  Office  of  Regional  Counsel.  72ft 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101.  Copies  St  nc  eonseiit  decree  nay 
also  be  exam^Md  at  die  Etavironmentol 
Brieteeaent  Section  Decnraent  Center, 
1333  F  Skeet  NW.,  sate  fOO^ 
Washington.  DC  aOPOC  208-347-7829.  A 
copy  ef  the  piupoaed  decree  nay  be 
obtained  ij*  person  or  !qp  aicril  from  die 
Document  Center,  bi  icqasstiiig  a  copy, 
please  endsse  a  ebedi  fai  ^  amount  of 
$1.75  payable  to  tbe  Aspen  ^sterns 
CofpofatKMb 
Richaid  B.  Stawatt, 
AasistamtAttamer  Cement,  Birrieamteiaand 

[FR  Dae  90-2(rsl  Filed  O-S-Wi  «at&  uat 


DEPARTMENT  OF  LABOR 

Employfneal  Md  TnMng 
Administration 

[TA-W-243K1 

Action  Tun^pram,  Inc;  EiMtBrunarick, 
NJ,  MiMiNJOU  t/Wuiibsuuii  noyaiuns 
EllgibHity  To  Apply  tar  Worker 
Ad^istment  Assistance 

In  accordance  with  section  223  of  die 
Trade  Act  of  1974  (19  U.S.C.  22731  tbe 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
5. 1990  appDcabfe  to  all  workers  of 
Action  Tungsram.  Ina.  East  BSonswick, 
New  Jersey.  The  notice  was  published  in 
the  FMnal  Register  on  Jvij  24, 1900  (SS 
FR  30047). 

Based  on  new  information  from  the 
company,  several  workers  were  retained 
for  dose  down  operations  beyond  the 
July  1, 1990  terminatian  date.  Therefore* 
the  certificati(»i  is  amended  by  delet&ig 
the  previous  tetminatian  date  and 
inserting  a  new  terminatian  date  of 
August  24,  1980l  The  amended  notice 
appUcaUe  to  TAr-W-a4,382  is  hereby 
issued  as  foHows: 

Alt  wadien  at  Actioa  Twagttasa, 
Incwporated.  f^at  Branawick.  New  Jiraty 
%who  became  totally  or  partiaMy  aaparated 
from  employinent  oo  or  after  {aauaiy  k  19S0 
and  l>efore  Aagiut  24, 1990  an  dibble  to 
apply  for  ad)u8tmeRt  assiatance  undier 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  August  27, 
1990. 

Stephen  A.  Wandner, 
Deputy  DmctoF,  Offkx  ofLegtshtioii  & 
AdaariafSenricea;  VIS. 
[FR  Doc  90-20841  Filed  O-'S-SO;  8:45  am  J 


[TA-W-24,  S4a] 

Glen  Raven  MBb,  Inc.  Rocfclnghain,  NO; 

nVQBDW  UVIOIT 

AppSeaiiontar  I 

By  an  aHtlication  dated  August  20, 
1990  the  company  requested     ^ 
administrative  reconsideration  of  the 
subject  petition  for  trade  acQustment 
assistance.  The  denial  notice  was  s^ned 
on  July  20, 1990  and  published  in  tbo 
Federal  Ragistsr  on  Aogasi  anaaa  fSS 
FR  31633). 

Pursuant  to  29  CFR  9ai8(cl 
reconsideration  may  be  grw^cd  under 
the  following  circumstances; 

(1}  If  it  appears  on  the  basis  or  facts 
not  prenoQsiy  consider  eu  Inat  Ine 
determination  comptained  of  was 


(2)  if  it  appears  durt  dM  del»mination 
complained  of  was  based  an  a  ndstdie 


in  the  detemnnatiao  ef  fads  no! 
previously  considered  or 

(3)  If.  in  the  apMon  of  tbe  Certains 
Officer,  a  misinterpretaticm  of  facts  or  of 
the  law  justified  reeonsiderafion  of  tbe 
decision. 

The  company  claims  that  sweater 
imports  have  affected  their  produetkm,  ' 
sales  and  employment. 

Investigation  findings  show  that  the 
Glen  Raven  workers  produce  acrylic 
yam  used  by  sweater  pro^cing  firms. 

The  Departmenf  s  denial  was  based 
on  the  fact  that  the  increased  inqtert 
criterion  of  the  Groiq>  EligibiDly 
Requirements  of  the  Trade  Act  was  not 
met  U.S.  imports  of  yam  decreased  m 
1988  compared  to  1987  and  in  the  first 
nine  months  of  1989  compared  to  tbe 
same  period  in  1968. 

Further,  under  the  Trade  Act  of  1974.^ 
only  increased  imports  of  artjclttit  !ike  or 
directly  competitive  wttk  te  artkies 
produced  by  the  workers'  firm  or 
appropriate  subdivisioa  can  be 
considered  Arcylic  yam  is  not  bkc  er 
directly  eon^ietitive  witb  sweaters.  Thia 
issue  was  addressed  in  UaUedSbee 
Workers  of  America,  AFL-CK)  v. 
Bedell.  506  F2d  174.  (DC  Cir.  1174).  The 
court  held  that  imported  fintshed 
women's  shoes  were  net  like  or  directly 
competi^e  with  shoe  ean)p<ment»— 
shoe  cotmters.  Similasly,  acrylic  yam 
incorporated  into  the  finiabed  arddle 
(sweaters)  cannot  be  considered  like  or 
direcdy  competitive  with,  sweaters;. 

Conclusion 

t  After  review  o£  te  appficatian  and 
investigetive  findings.  I  conclude  diat 
there  has  been  no  error  or 
miainterpretatioD  of  tte  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Aecordin^y»  the 
application  is  denied. 

Signed  at  Washington,  D(X  this  August  2^ 
199a 

Robert  O.  Deslongc&aiiipB. 
Director,  Office  of  Legislation  ontfActuedal 
Services,  VIS. 

[FR  Doc.  9O-2063&  FOsi  9-i-flO:  8:45^  amj 
SNXBKl  COOC  4S10-3a4S 


4TA-W-24,419) 

Lov>  Faatdona  Hofcofceiv  iiir» 
invesDgaDons  naymuai 
of  EUgibiilty  to  Apply  lorWorfc«r 
AdJtistniMil  Asslstancat  OoiTaCilloit 

This  notice  easseetodto  nsnoaf  tbe 
workers*  finn  far  tbe  snbjmit  petitien 
published  on  May  29.  IMD  In  A*  Fedsssl 
Bagistotonpage2mgoiFRD>caaenl 
90-12255. 


On  the  last  line  of  column  one  of  the 
Appendix  the  name  of  the  workers'  firm 
is  corrected  to  read  '-'Love  Fashions" 
instead  of  La  Fashions. 

Signed  at  Washington.  DC  this  28th  day  of 
August  1990. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  90-20839  Filed  9-4-90;  8:45  am] 

BIUJNG  COOE  4S10-30-M 


(TA-W-24,41911 

Love  Fashion*  Hoboken,  NJ; 
Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance;  Correction 

This  notice  corrects  the  name  of  the 
workers'  firm  for  the  subject  petition 
published  on  July  24, 1990  in  the  Federal 
Register  on  page  30046  of  FR  Document 
90-17247. 

Under  Affirmative  Determinations,  in 
column  3  line  42  on  page  30046.  the 
name  of  the  workers'  firm  is  corrected  to 
read  "Love  Fashions"  instead  of  La 
Fashions. 

Signed  at  Washington.  DC.  this  28th  day  of 
August  1990. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  90-20840  Filed  9-4-90:  8:45  am] 

SILUNO  CODE  4SS>-30-M 


[TA-W-24,42«] 

Raw  Hid*  Fleshing  Machine  Corp. 
Macungie,  PA;  Negative  Determination 
Regarding  Application  for 
Reconsideratton 

By  an  applk:ation  dated  August  6, 
1990  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  6, 1990  and  published  in  the 
Federal  Register  on  July  24, 1990  (55  FR 
30046). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  If  it  appeara  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or  ^ 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or 
the  law  justified  reconsideration  of  the 
decision. 


The  company  claims  that  foreign 
competition  and  foreign-made  fur 
garments  caused  worker  separations  at 
Raw  Hide.  Also,  the  company  submitted 
the  name  of  a  customer  alleged  to  have 
imported  fur  processing  machinery. 

bnvestigation  findings  show  that  the 
Raw  Hide  produces  machinery  (knives, 
grinders  and  tanning  machines)  for 
processing  animal  fun. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
woricers'  firm's  customers.  The 
Department's  survey  of  the  subject 
firm's  major  customers,  which  included 
the  one  cited  by  the  company  as 
importing,  showed  that  the  customers 
either  did  not  import  or  had  reduced 
imports  of  fur  processing  machinery 
during  the  period  applicable  to  the 
petition. 

In  order  for  workers  to  obtain  a 
worker  group  certification  all  three  of 
the  Group  Eligibility  Requirements  of 
the  Trade  Act  of  1974  must  be  met— (1)  a 
significant  decrease  in  employment,  (2) 
an  absolute  decrease  in  sales  or 
production,  and  (3)  an  increase  of 
imports  of  articles  that  are  like  or 
directly  competitive  with  those 
produced  at  the  workers'  firm  and  which 
"contributed  importantly"  to  declines  in 
sales  or  production  and  employment  at 
the  workers'  firm  in  the  period 
applicable  to  the  petition. 

Foreign  competition,  in  itself,  would 
not  form  a  basis  for  a  worker  group 
certification— only  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  by  the  petitioning 
workers'  firm  which  "contributed 
importantly"  to  declines  in  sales  or 
production  and  employment  would  form 
such  a  basis. 

Also,  foreign-made  fur  garments 
would  not  form  a  basis  for  certification. 
Imports  of  fur  garments  cannot  be 
considered  like  or  directly  competitive 
with  fur  processing  machinery  made  at 
the  firm.  Imports  of  fur  processing 
machinery  must  be  considered  in 
determining  the  eligibility  of  workers  to 
qualify  for  trade  adjustment  assistance 
benefits. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC  this  August  28, 
199a 
Robert  O.  Dealongchampa. 

Director.  Office  of  Legislation  and  Actuarial 

Services.  UIS. 

[FR  Doc  90-20837  Filed  9-4-«0: 8:45  am] 


(TA-W-24, 4M] 

Uranerz,  USA,  Inc.  Caspar,  WY; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  August  13, 
1990  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  27, 1990  and  published  in  the 
Federal  Register  on  August  9, 1990  (55 
FR  32503). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  claims  that  the  imports 
of  low  cost  foreign  uranium  had  a  major 
effect  on  domestic  uranium  prices  which 
led  to  the  closure  of  the  Casper, 
Wyoming  mine. 

Investigation  findings  show  that  the 
workers  were  engaged  in  efforts  to 
obtain  a  commercial  mining  permit  and 
there  was  no  production  or  sales  of 
uranium  since  1984.  The  workers  were 
denied  eligibility  to  apply  for  adjustment 
assistance  on  July  12. 1985.  TA-W-15. 
970. 

Since  there  was  no  production  during 
the  relevant  time  period,  the  workers  did 
not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Trade 
Act.  Where  there  is  no  production  the 
workers  are  generally  outside  the 
purview  of  the  Trade  Act. 

Workers  providing  a  service  may  be 
certified  but  only  under  very  limited 
conditions.  The  conditions  are  that  their 
separations  must  be  caused  importantly 
by  a  reduced  demand  for  their  services 
fiim  a  parent  firm,  a  firm  otherwise 
related  to  the  subject  firm  by  ownership 
or  a  firm  related  by  control.  In  any 
event,  the  reduction  in  demand  for 
services  must  originate  at  a  domestic 
production  facility  whose  workers 
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indBpeadenAjr  ncet  tkc  gtait»teKf 

criteria  for  certification  and  die 
reduction  mast  diractijr  relate  to  Ike 
product  iaqMctcd  fay  knports.  lliete 
conditions  have  not  been  met  for 
worken  at  Uiaans  i*  Ca^er. 

Conchisioo 

After  review  of  the  application  and 
investigative  findings,  I  condade  that 
there  has  been  no  error  or 
misinterpieCatioB  of  Ac  law  or  of  Ibc 
facts  wtikk  wauld  fustify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  st  Washing(oii.  DC.  this  August  2% 
1990. 

tnhsrt  n  nsiifii^i  liM^w. 

Director,  Officer  aflegiaJationmtdAcUiaaal 

Services,  UiS. 

(FR  Doc  90-20838  FUed  9-4-00:  8:45  am) 


Mine  Safety  and  Haallt)  AdRdniitratioa 
[Docket  Me.  M-aa-m-O 

Davidson  Mining.  Inc.,  Patftkm  for 
ModmcaMan  f  AppScadon  o* 
Mandatary  Safety  Stwidard 

Davidson  Mining,  fine  P.O.  Box  2Q9, 
Danville.  West  Virginia  2S053  has  filed  a 
petitioB  to  aodffy  the  application  of  30 
CFR  75.306  {weekly  examinations  for 
hazardous  conditions)  to  its  No.  1  Kfine 
(I.D.  No.  40-06898)  located  in  Boone 
Coonty.  Yfest  Virginia.  The  petition  is 
filed  imdfer  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petitioB  concerns  the 
requirement  that  at  least  one  entry  in 
each  return  aircourse  be  examined  in  its 
entirety  on  a  weekly  basis. 

2.  Due  to  ad>vcrse  roof  comfitions,  a 
return  aircourse  cannot  be  safely 
traveled  and  to  require  a  examiner  to 
perform  weekly  examinations  would 
resah  in  a  Aiiiiution  of  safety. 

3.  As  an  attemate  method,  petitioner 
proposes  to  estsotish  evaluation  points 
at  specific  locations  where  tests  for 
methane  and  the  ^oantity  of  air  would 
be  monitored  ««cekly. 

4.  Petitioner  states  \h*t  the  proposed 
alternate  method  wiH  provide  die  same 
degree  of  safety  for  the  miners  affected 
as  that  provided  by  the  standard. 

Request  for  Coauaeats 

PeraoBS  intereated  in  this  petition  may 
furaiah  wtitt^  rnaaiM  ats  These 
comments  nsBSt  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Raoas  627.  §015  Wilson 


Boulevard.  Arifagtoa.  Vtrshda  22209^  All 
comments  mast  ba  postmarked  or 
received  in  that  office  o»  or  before 
October  S.  mo.  O^ics  of  dbe  petition 
are  avnllaUe  for  inspection  at  thai 
address. 

Dated:  August  21. 19B0. 
PatridaW.SUvai. 

Director,  Office  ofStandBrds.  ITi  jiiflifi'iuw 

end  Variances. 

[FR  Doc.  go-aBM  FilMi  9-4-00;  ft«an) 


[Docket  Na  M-aa-i2t-Cl 

Davidaon  Mining,  Inc^  Petitfon  for 
ModUicaaoa  of  AppBcation  of 
Mandatory  Safety  Standard 

Davidson  Mining.  Inc.  P.O.  Box  209. 
Danville,  West  Vir^nia  25063  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.202(a)  (protection  fi-om  falls  of 
roof,  face  and  ribs)  to  its  No.  1  Itfoe  (ID. 
No.  46-06896)  located  in  Boone  Comity. 
West  Virgima.  The  petition  is  Oed 
under  section  101(c)  of  the  Federal  Ifinc 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  conceme  the 
requirement  that  the  rwA,  face  and  rStm 
of  areas  wriiere  persiHis  work  or  travel 
be  SBf^KHted  or  controlled  to  protect 
persons  horn  ha2ards  related  to  faQs  of 
the  roof,  face  or  ribs  and  eoal  or  rock 
outbursts. 

2.  As  an  alternate  method,  petitioner 
seeks  to  abandon  900  ft.  of  Ae  No.  I 
return  airway. 

3.  In  support  of  this  petition,  the 
petitioner  states  that  roof  conditions 
have  deteriorated  thus  exposing  the 
mine  examiner  to  hazards  associated 
with  roof  faHs.  Rehabilitation  of  the 
deteriorating  roof  would  expose  ether 
woricers  to  hazardous  conditions; 
thereby  resulting  in  a  diminution  of 
safety. 

4.  Fw  these  reasons  petitioner 
requests  a  modificatioB  of  the  standard. 

Request  for  Comments 

Persons  interested  in  diis  petition  may 
furnish  written  conunents.  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
AdnaoistratiaB.  Room  627. 4015  Wilseo 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  most  be  postmarked  or 
received  in  that  office  on  or  before 
October  5. 199a  Copies  of  d»e  petition 
are  available  for  inspection  at  tiiat 
address. 


Dated:  August  28^  noa 

^Mncia  Vf.  fliney. 

Director,  Office  ofStaitdbrdk,  Regfthtkms 

and  Variances. 

[FK  Doc.  90-20835  Filed  I 
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NATIONAL  WOMAN'S  BUSINESS 
COUNCIL 

Hearing 

AOCNCV:  National  Women's  Basteesa 
Council. 

action:  Notice  of  hearing. 

summary:  In  accordance  with  the 
Women's  Business  Ownership  Act. 
Public  Law  100-633  as  aaended.  The 
National  Women's  Business  Cannctt 
announces  s  ferteeraing  hearing.  The 
focus  of  the  hearing  will  be  to  hear 
testimony  and  gather  information 
regarding  international  trade  issues, 
access  to  crec^  procurement  and 
certification  as  they  affect  women  in 
business.  Testimony  will  be  received 
from  public  and  private  sector  decisie»- 
makers  and  entrepreneurs,  professional 
experts,  corporate  leaders  and 
representatives  of  key  interest  groups 
and  organizations. 

DATES:  September  10. 1990. 10  ajn.  to  4 
p.m. 

addresses:  Dirksen  Federal  Office 
Building,  room  2525  219  S.  Dearborn 
Street,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  W.  Robbins,  Bxeartive  Director  or 
Helen  I.  Bamhill,  Deputy  Director, 
National  Women's  Business  CounciL 
1441  L  Street,  NW.,  suite  414. 
Washington,  DC  20416  (202)  653-6080. 

TYPE  OF  MEETINO:  Open. 

HeleaW.RobfafaM. 

Executive  Director. 

[FR  Ddc  90-20040  Filed  9-«-00;  0:43  am] 
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Hearing 

agency:  National  Women's  Business 
Council. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Women's  Business  Ownership  Act. 
Public  Law  100-533  as  amended.  The 
National  Women's  Business  Council 
announces  a  forthconung  meeting. 
Council  members  will  report  the  status 
of  their  assigned  8id>comaiittees> 

DATES:  September  It,  1980;  10  ajn.  to  12 
pjn. 


:  Dirksen  Federal  Office 
Building,  room  2525  219  S.  Dearborn 
Street  Chicago,  Illinois  60604. 
FOR  furtmer  mramiATioN  contact: 

Helen  W.  Robbins.  Executive  Director  or 

Helen  I  BanAiU.  D^mty  Director. 

National  Women's  Business  ConnciL 

1441 L  Street,  NW..  svite  414, 

Washington.  DC  204M  (202)  «3-«080. 

TYPE  OF  heehno:  Closed 

Helen  W.BobUas. 

ExeoatmDinc^ar. 

[FR  Doc.  90-«)04l  FOed  »^l-«0: 8:45  Binl 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Uoensas 
Involving  No  SIgaificant  Hazards 


LBack^onnd 

Pursuant  to  Public  Law  (P.L)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amexuied  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  b  new  provision  of  section 
189  of  ttie  Act.  This  provision  grants  Ae 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  diat 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  13^ 
1990  through  August  23. 1990.  The  last 
biweekly  notice  was  published  on 
August  22. 1990  (FR  34861). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACEUmr  OfERATING  LICENSE  AND 
PROPOSED  NO  SIGNmCANT 
HAZARDS  OONSIDERATION 
DETERMINMTION  AND 
OPPORTUNTTT  FOR  HEARING 

The  CoouBission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  knynrris  ciMuideratioa.  Under 
the  Coranissiae's  regulafians  in  10  CFR 
50.92.  this  flonans  that  operation  of  the 
facility  in  acoftedanee  «vitfa  the  proposed 
amendmanls  «roiild  not  (1)  involve  a 
significant  iacraaae  in  tl^  {mibability  ct 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  poesibility  of 


a  new  or  difierent  Idnid  of  aocident  bom 
any  aooklent  previoitsly  evaluated;  or  (S| 
involve  a  elgnififnnt  mduotion  in  a 
margin  of  safety.  The  basis  for  ibia 
proposed  deteimination  for  each 
amendment  request  is  shown  below. 
Ilie  Commission  is  seeking  public 
comments  on  this  propossd 
determinatiaa.  Any  nomiments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  I^blications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555,  and  shoidd  cite  the 
publication  date  and  page  number  of 
this  Fedatal  Riiftlitii  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  tiie  NRC  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street.  NW.,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  Octc^BT  5, 1990,  Ae  licensee  may 
file  a  request  for  a  hearing  witii  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  wiw 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  riiall  be  filed  in  accordance 
vsrith  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2 
Interested  persons  sfaorid  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  &e  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW,  Wssh»gton,  DC 
20555  and  at  the  Local  Public  Document 
Room  far  the  particular  facility  involved. 
If  a  reqoest  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Gommissian  or  an  Atomic 
Safety  and  licensing  Board,  designateri 
by  the  Commissioa  or  by  the  Gfaairaian 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atonic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  totervene  shall  set 


forth  with  partieHiaridr  the  iatesestaf 

the  patfliaBW  in  the  psoeeedint.4aid 
how  that  interest  may  be  affected  by  tiit 
results  of  the  preoBediag.  IhepadtiaB 
should  spedficaUy  sspUia  the  maaoDs 
why  intervention  abonkd  be  penniftlBd 
with  partioabrrefarsBoe  to  the 
foBowiBg  faoton:  (1)  Tbe  native  of  the 
petitioner's  right  aader  dM  Act  to  be 
made  a  party  to  tiw  proceeding;  C4  Ibe 
nature  and  extent  of  tkepatitiaMi^ 
property.  finandaL  or  fltbar  interast  in 
the  pvooeediBg;  and  (2)  Ifae  possible 
effect  at  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  shoald 
also  klentify  the  specific  sspect(s)  of  the 
sub^  mstter  of  the  proceeifing  as  to 
which  petitionor  wirfies  to  intervene. 
Any  person  who  has  filed  a  pedtien  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  ^ 
petition  without  Tequesting  leave  of  the 
Board  up  to  fifteen  (15)  dajrs  prior  to  the 
first  prehearing  conference  sdiednled  in 
the  proceeding,  bat  such  en  amended 
petition  most  satisfy  ^  specificity 
requirements  described  above. 

Not  later  tfian  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  tiie  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  condse 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  ii^proving  the  contention  at  the 
hearing.  Hie  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  lely  to  establish 
those  facts  or  expert  opinion.  PetilioBer 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  considaratioa  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  aucha 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
rnntenMnr*  snllnot  be  permitted  to 
participate  as  a  party. 

Those  penmtted  to  intervene  become 
parties  to  the  proceeding,  suhfect  to  saqr 
limitadans  in  the  order  panting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fidly  in  die  conduct  of  tfae 
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hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  Imzards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  die  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  prompUy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  shoidd  be  given 
Datagram  Identification  Number  3737 
and  die  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Fadatal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  Uie 
Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Baltimora  Gas  and  Electric  Company, 
Docket  Noe.  50-317  and  50-318.  Calvert 
CU^  Nuclear  Power  Plant  Unit  No*.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request  June  16. 

1988,  as  supplemented  on  September  20, 

1989,  and  August  3. 1990. 
Description  of  amendment  request 

The  initial  request  as  supplemented, 
proposes  the  addition  of  Technical 
Specification  (TS)  operability  and 
surveillance  requirements  for  the  core 
exit  thermocouple  (GET)  systems  at  the 
Calvert  Cliffs  Nuclear  Power  Plant 
Units  1  and  2,  TS  Table  3.3-ia  "Post- 
Accident  Monitoring  Instrumentation" 
and  Table  3.4.3-10,  "Post  Accident 
Monitoring  Instrumentation  Surveillance 
Requirements." 

liie  June  18, 1988,  request  was 
initially  noticed  on  October  19, 1988  (53 
FR  40982).  On  September  20, 1969, 
Baltimore  Gas  and  Electric  Company 
(BG&E)  responded  to  die  NRG  staff's 
request  for  additional  information  dated 
August  21, 1989,  in  relation  to  the 
location  of  the  CETs,  calibration 
concerns,  undetected  failures,  schedule 
for  replacement  of  unqualified 
thermocouples,  and  determination  of 
operability.  Then,  by  letter  dated  August 
3, 1990,  BG&E  provided  supplemental 
information  and  details  related  to  the 
power  supplies  and  physical  location  of 
the  CETs  in  the  reactor  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  In  regard  to  the  three 


standards,  the  following  analysis  is 
provided: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  provides  TS 
operability  and  surveillance  requirements  for 
the  CETs  which  have  been  installed  to 
enhance  the  abiUty  of  the  plant  operator  to 
identify  situations  which  could  lead  to 
inadequate  core  cooling  and  take  appropriate 
actions  to  recover.  The  GET  instrumentation 
is  not  required  for  any  previously  evaluated 
accidents;  is  not  required  for  safe  shutdown; 
and  is  only  used  to  provide  information  of 
the  potential  for  inadequate  core  cooling. 

Thus,  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibiUty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  1 

Failure  of  this  equipment  would  not  result 
in  any  unanalyzed  accident.  The  equipment  is 
simply  passive  monitoring  instrumentation. 
Although  the  CETs  have  been  utilized  in  the 
Emergency  Procedures  for  corroboration  of 
selected  indications,  no  change  to  normal 
operating  procedures  is  involved.  The  CETs 
are  intended  solely  to  enhance  the  ability  of 
the  operator  to  manage  accidents  and 
transients  by  providing  the  operator  with 
additional  corroborative  information.  Also, 
no  new  hardware  is  being  added  to  the  plant 
as  a  result  of  this  proposed  change,  no 
existing  equipment  is  being  modified,  nor  are 
any  significantly  different  types  of  operations 
being  introduced. 

Thus,  the  proposed  new  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  provides 
assurance  of  the  availability  of  an 
additional  means  for  monitoring  the 
proper  functioning  of  the  engineered 
safety  features  system  in  maintaining 
the  core  cooling  function.  Redundant 
channels  of  environmentally  qualified 
instrumentation  are  provided  to  assure 
that  the  information  presented  to  the 
plant  operators  accurately  reflects  the 
trend  in  temperature  of  reactor  coolant 
in  the  vessel. 

Thus,  the  proposed  amendment  does 
not  involve  a  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  and  agrees 
with  the  Ucensee's  analysis  of  the 
significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  si^iificant  hazards 
consideration. 


LoadPaMciXfoaaentJiaom 
tooatkm:  Galvart  County  UbrHy.  Priaoe 
FiadflricK.  MBynad. 

Attorney  for  licensee:  Jay  E.  Silfaeil 
Ea^.,  Shaw.  PMbmb.  PotU  and 
Trowbridge,  2300  N  Sdieet  NW, 
WadmgtOB.  DC  20037. 

NBC  Pgoi»otDirector  Robert  A. 
C^ra.  11 

Detroit  BcBsoBCmnpany,  Docket  No.  80- 
Ml,  FenDi-2,  Mobrm  Coenty.  McUgaB 

Date  of  amendment  request  Jtdy  24, 
1989. 

DescripSaa  ^amendment  request 
The  amendmtat  revises  the  Tedmkal 
SpecificaUoa  (TS)  by  specifying  the 
normal  flow  path  for  primary 
containment  nitrogen  control  (vent/ 
makeup]  and  pressure  control  whea 
oparatLng  ia  operational  conditions  1. 2, 
and  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Cemmisdon  has  provided 
standards  for  determiiUng  whether  a 
significant  hazards  consideration  exists 
(10  CFR  S0.9a(c)]  for  a  proposed 
amendment  to  a  f  acfii^  operating 
license.  A  propose4  amendment  to  an 
operating  ficense  for  a  facility  involves 
no  significant  hazards  consideration  tf 
Iteration  of  die  facility  in -accordance 
with  the  proposed  amendment  would 
not: 

(1)  Involve  a  significant  increasein 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
creata  ^e  powlbility  of  a  new  or 
difEerent  Idod  of  accident  from  any 
accident  pi«viousIy  evalsated;  or  (3) 
involve  a  sigpfficant  reduction  in  a 
margin  of  safety. 

The  ficensee  provided  an  analjrsis  that 
addressed  te  above  dnee  standards  in 
the  amendment  application. 

(1]  Thepcoposed  chaqge  toihe  TS  apecifiea 
the  noniMl  Bow  padi  for  primary  containmeDt 
nitrogen  eaMtnl  (ventfmaicenp]  and  peessure 
contral  yAiBii  ftn  f  lant  it  operating  in  modes 
1. 2.  and  ».  The  piupuwd  dwnge  to  BieTS 
doea  J»t  mvdbf  a  sipHfltpaal  jncreaae  to  fee 
probaUlitir  erMasaiiiMncaa  of  ao  accident 
previMisfy  «valnati>d  hf «<we  <tke  change 
does  not  invokw  pbjraical  aaodificatinns  <o 
ttie  plant  or  introduce  a  new  mode  of 
operalion.  TW  proposed  chanse  is  mere 
lesliicliveim  phtnl  opeiattonathan  fee 
canentTB.  Hn  current  TS  ^e«rs 
wweatricled  nnlinsef  fRtauy  oontatemeBt 
dwring  ji— wi  lyerattwi  towigh  Aa  6-incfa 
primary  conMmaeat  iaolatiBa  valves.  Hm 
prapeasd  chaaBe^iy  new  liautveatingof  the 
primary  oontaiaaMat  difau^  the  l-ioch 
piteaiy  ceatainnient  isalation  valves. 
Therrfon.  the  proposed  dunge  does  not 
inwtUre  a  significant  increase  in  the 
pi  cfcabHity  ot  eonsequanoes  of  an  accidert 
pfBvkwiily  ewluated. 

(2|  Hw  prafoaei  change  to  Ifac  TS  as 
disGwaed  4r  (^  abme  tevora  restiiotive  on 


plant  op«MtiaM.ln«ddMea,  the  l^taoh  vart 
pathos  ««ailfiadas  Irte  »4ncih  vent  path 
current!^  dafinedin  dia  TS,  llMcafaa,  the 
pioposad  diai«e4o  fiiaTB  does  not«r«ata 
the  possibility  of  a  new  or  dffiereat  Usd  of 
accident  from  any  previonsty  analyzed. 

(3)  The  propoted  dnnga  does  not  invoAva  a 
signiftoant  reduetioD  in  fte  aiargin  of  safety 
bacaHsa.  as  ^sonssed  in  {1}  abawe,  the 
propoaed  change  imposes  more  lesUiuGve 
requiiOBBBtB  OB  v«BtiB|,aBd  purging  the 
priaaiy  GontaioBeal  dutafpewer  epei»«in«. 
Iha  anaae  sestrictiva  nqainnaDia  are 
f"ip'— -^"*'"<  by  ledafkiing  the  namal  flow 
path  for  primary  oontainBeatnitiofBn 
control  ivent/maikeup)  and  presswa  centrd 
when  at  power  operations  throngh  the  1-inch 
containment  isolatioD  vaftves  rather  than  tiw 
e-inch  valves  as  carrenlty  Viewed  by  the  TS. 
This  flew  paft  has  piaotoaalybean leitewad 
by  the  staff  ir  NIABC-<PM  SapplaoMnt  3 
Appendix  H. 

The  Staff  has  reviewed  die  ficensee's 
no  significant  hazards  consideraticm 
determination.  Based  on  .the  review  and 
die  above  discussions,  the  staff 
proposes  to  determine  that  die  proposed 
dianges  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  SouUi  Custer  Road. 
Monroe,  Michigan  481B1.  ^ 

Attorney  for  licensee:  Jobn  Flynn. 
Esq..  Detndt  Edison  Company,  2000 
Second  Avenue,  Detroit  Midiigan  4B226. 

NRC  Project  Director:  EahattC 
Pierson. 

DaHott  EdtooaCuiiiany.  Docket  No.  BO- 
341,  Fenid-2.  Mouoo  Ceanty.  McUgan 

Date  vf  amendment  request  Mardi  26. 
1990. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
condition  (S)  of  the  license  issued  July 
15, 1985.  and  would  remove  fire 
protection  Technical  Specifications 
3/4.3.7.9.  3/4.7.7.1  dirough  »/4.TJA 
3/4.7.8,  and  6.2.2,e.  and  the 
corre^onding  section  3/4  Bases,  and 
revise  Technical  ^ecifications  6.2.2.6 
and  as.1.6.  Generic  Letters  BO-ia  dated 
April  24, 1986,  and  88-12.  dated  August 
2, 1988,  provided  fuidaoce  to  iioensss  to 
request  removal  of  the  fire  protectioB 
Technical  Specifications.  The  Ucensee's 
proposed  amendment  is  in  response  to 
these  Generic  Lettefs. 

Basis  for  proposed  no  »ignificant 
hazards  coasideratioa  deteminotioa: 
The  staff  has  evafatated  this  propoaed. 
amendawnt  and  determined  that  it 
involves  no  significant  hazards 
considerations.  Acoordiog  to  10  CfR 
50.S2(cj.  a  proposed  amendaent  to  an 
opersfting  license  involves  no  eignifioant 
kacatds  consideratioos  if  operatxw  (tf 
the  facility  ki  acoocdame  %vith  die 
proposed  anendment  wotdd  not: 


Hie  proposed  nvWoB  to  An  License 
ConditioB  k  is  oocordanoe  wiA  die 
guidance  provided  in  Geaertc  LMer' W- 
10  for  ttoeasees  reqaesting  renovd  off 
fire  protection  Tedaieal  Spedficafioas. 
The  hicorporatioB  ef  IheNKC  approvw 
Fire  Piutecnon  Pfogfan  aso  Hie  fOmer 
TS  requfrenents  by  nfferenoe  to  uie 
procedures  lUipiciiieBtiBg  iBeee 
requirements,  iate  ttie  UpdMed  Ftesi! 
Sidety  Analysis  Report  fllPSAK),  and 
the  nse  of  tlw  standard  License 
Comlition  on  fire  protection  wfB  ensure 
that  the  Fire  Protection  Program, 
including  dn  systems,  die 
administrative  and  tedndcal  controls, 
the  diganization.  and  die  odwrptant 
features  associated  with  fire  pratoOtion 
will  be  on  a  constetent  stains  with  other 
plant  featmes  described  In  the  UFSAR. 
Alsa  die  povisions  of  lOCFR  SO.S0 
would  thai  apply  direcdy  for  changee 
the  licensee  desiresto  make  fai  the  Fire 
Protection  Program.  In  this  context  the 
determination  of  the  Invdvement  of  an 
unreviewed  safety  question  defined  in 
10  CFR  8aSS(a)(2]  would  be  made  based 
on  the  ^accident .  .  .previously 
evaluated"  as  being  the  postulated  fire 
in  the  fire  hazards  analysis  for  the  fire 
area  affected  by  die  change.  Hence,  the 
proposed  Uoanse  Ccmtfition  establishes 
an  adequate  basis  for  definii^  die  scope 
of  changes  to  the  Fire  ftotactian 
Program  adddi  can  be  made  without 
prior  Connnission  approval  La.,  without 
introduction  of  an  oareviewed  safety 
question.  Hie  revised  license  Condition 
and  die  removal  of  the  existing  18 
reqiureoiaats  «i  firs  protection  does  not 
create  die  poas&Uity  of  a  sew  or 
different  kind  of  accident  fiom  dioae 
previously  evaluated.  Tliey  also  do  not 
involve  a  sigsAoaBt  redaction  in  the 
margin  of  safety  ^oce  the  proposed 
License  Gon<fitien  does  not  alter  die 
requirement  that  an  evahietian  be 
performed  for  the  idendfisd  of  an 
imreviewed  safety  question  for  each 
propMod  ckaf«B  to  the  Fire  ftotoetkm 
Program.  Caasaqoeady.  the  propoaed 
Ucense  Condittan  awl  d»  reHOwal  of 
the  fire  protacttoa  loqaisenMnts  do  not 
involve  a  sigaifirwnt  incjsase  in  die 

accident  previOBsly  avdnatad. 

The  proposed  modificattoa  of 
Adminiatratiea  OoBteais.  aaCtioo  •  of  the 
Technical  Spadfiaafdoaapsovldes 
requirements  ounsisitent  with  dc 
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administrative  control  requirement  for 
other  programs  addressed  by  License 
Conditions.  Specifically,  the 
responsibilities  of  the  Onsite  Review 
Organization  will  include  a  Fire 
Protection  Program  review  under 
^lecification  6J1.1.S.  The  changes  are 
administrative  in  natura  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

The  proi>osed  amendment  includes 
the  removal  of  fire  protection  Technical 
^lecifications  in  four  areas:  (1)  Fire 
detection  systems,  (2)  fire  suppression 
systems,  (3)  fire  barriers,  and  (4)  fire 
brigade  staffing  requirements.  While  it 
is  recog^ed  that  a  comprehensive  Fire 
Protection  Program  is  essential  to  plant 
safety,  many  details  of  this  program  that 
are  currently  addressed  in  Teclmical 
Specifications  can  be  modified  without 
affecting  nuclear  safety.  With  the 
removal  of  these  requirements  from  the 
Technical  Specifications,  they  have 
been  incorporated  into  the  Fire 
Protection  Program  implementing 
procedures.  Hence,  with  the  additions  to 
existing  administrative  control 
requirements  that  are  applicable  to  the 
Fire  Protection  Program  and  the  revised 
License  Condition,  there  will  be  suitable 
administrative  controls  to  ensure  that 
any  licensee  initiated  changes  to  these 
requirements,  tiiat  have  been  removed 
fiom  the  Technical  Specifications,  will 
receive  careful  review  by  competent 
individuals.  Again,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq ,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Midiigan  48226. 

NRC  Project  Director  Robert  C. 
Pierson. 

Duka  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-tt4.  Catawba 
Nuclear  SUtkm.  Units  1  and  2.  York 
Coonty.  South  Carolina 

Date  of  amendment  request  April  24, 
198a 

Description  of  amendment  request: 
The  proposed  amendments  would 
provide,  for  the  relocation  of  tabular 
listings  of  containment  penetration 
conductor  ovennirrent  protective 
devices  from  the  Technical 
Specifications  (TSs)  to  chapter  16  of  the 
Final  Safety  Analysis  Report  (FSAR). 
"Selected  Licensee  Commitment 
Manual."  Specifically,  TS  Table  3.8-la, 
"Unit  1  Containment  Penetration 


Conductor  Overcurrent  Protective 
Devices."  and  TS  Table  3.8-lb.  "Unit  2 
Containment  Penetration  Conductor 
Overcurrent  Protective  Devices,"  would 
be  deleted,  and  references  to  them  in 
TSs  3/4.8.4  would  be  changed  to 
reference  FSAR  chapter  16.  The  TS 
Index  would  be  updated  to  reflect  this 
deletion. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TS  Tables  3.B-la  and  3.8-lb  list  devices 
(deenergizing  circuit  breakera  and  fuses) 
associated  with  the  protection  of 
containment  electrical  penetrations  and 
penetration  conductors  due  to  excessive 
current  For  each  device  number,  the 
tables  identify  its  location  and  the 
associated  system  powered  by  the 
circuit  The  proposed  amendments 
involve  no  substantive  changes  to  the 
contents  of  the  tables,  only  format 
changes  due  to  their  relocation  from  the 
TSs  to  the  FSAR.  TS  3.8.4  requires,  as  a 
limiting  condition  for  operation  (LCO), 
that  the  devices  listed  in  these  tables  be 
maintained  operable  in  Modes  1,  2. 3. 
and  4;  TS  4.8.4  requires,  as  a 
surveillance  requirement  (SR),  that  the 
devices  periodically  be  demonstrated 
operable  and  functionally  tested.  These 
LCOs  and  SRs  would  not  be  changed  by 
the  proposed  amendments  except  to 
reflect  the  revised  location  of  the  tables. 
ConsequenUy,  the  proposed  changes  are 
of  an  administrative  nature. 

In  the  event  future  changes  are 
needed  to  this  information  in  the  FSAR. 
the  proposed  changes  would  be 
evaluated  in  accordance  with  the 
process  described  in  10  CFR  50.59. 
Under  10  CFR  50.59,  proposed  changes 
determined  by  the  Ucensee  not  to 
involve  an  unreviewed  safety  question 
may  be  made  without  prior  Commission 
approval.  A  report  of  such  changes, 
including  a  summary  of  the  safety 
evaluation  of  each,  woidd  be  submitted 
annually  to  the  Commission. 
Additionally,  the  licensee  requires  that 
all  changes  to  the  FSAR  chapter  16 
receive  Station  Manager  approval,  and 
that  upon  issuance,  all  revisions-to 
FSAR  Chapter  16  be  distributed  to 
holders  of  the  Selected  Licensee 
Commitment  Manual,  including  the 
NRC. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  The 
Commission's  staff  has  reviewed  the 
proposed  changes  to  the  TSs  and  finds 
that  the  proposed  changes  would  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Because 
the  proposed  changes  would  not  affect 
the  LCOs,  SRs,  or  operability 


requirements  of  the  subject  devices  or 
the  equipment  they  protect  there  would 
be  no  effect  on  a  previously  analyzed 
accident 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  Because 
there  would  be  no  changes  in  hardware 
or  in  the  way  the  plant  is  operated,  the 
potential  for  an  unanalyzed  accident 
would  not  be  created  and  no  new  failure 
modes  would  be  introduced. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  existing 
TSs  would  continue  to  specify  the  same 
requirements  with  regard  to  operation 
and  surveillance  of  these  devices  and  no 
substantive  change  would  be  involved 
with  hardware  or  operating  procedures, 
and  because  future  changes  woiddbe 
controlled  in  accordance  with  10  CFR 
50.59,  existing  margins  of  safety  would 
not  be  decreased. 

Accordingly,  the  Commission 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director  David  B. 
Matthews. 

Duke  Power  Company.  Docket  Nos.  50- 
269. 50-270  and  50-287.  Oconee  Nuclear 
Station.  Units  1, 2  and  S.  Oconee  County, 
South  Carolina 

Date  of  amendment  request  May  31, 
1988,  as  revised  and  supplemented  April 
26,  )ime  5,  and  August  1, 1990. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TSs)  to 
establish  a  limit  of  0.35  gallons  per 
minute  (gpm)  primary-to-secondary 
leakage  through  the  tubes  of  any  one 
steam  generator  (SG)  and  delete  the 
requirement  that  an  assessment  be 
made  as  to  whether  operations  may 
continue  safely  for  leak  rates  less  tiian 
0.3  gpm.  PresenUy,  Oconee  Unit  1  has  a 
limit  of  0.3  gpm  for  total  leakage  from 
both  SGs;  Units  2  and  3  have  no  limits. 
In  addition,  adminisfrative  changes  are 
proposed  to  delete  redimdant 
requirements  to  report  SG  tube  leaks  in 
TS  3.1.6.4  and  correct  outdated  NRC 
organizational  addresses  in  TS  4.17.6.a. 
The  licensee  withdrew  a  request  to 
delete  the  requirement  to  report  results 
of  SG  tube  inspections  to  the  NRC  in  TS 
4.17.6.C.  A  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 


Operating  Licenses  and  Opportunity  for 
Hearing  in  connection  with  the  May  31, 
1988,  application  was  published  in  the 
Federal  Register  on  July  29, 1988  (53  FR 
28736). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed 
amendments,  the  licensee  provided  an 
evaluation  of  the  proposed  changes  with 
respect  to  those  three  standards: 

(1)  The  proposed  amendments  to  TS 
3.1.6.4  would  require  a  consistent 
primary-to-seoondary  leakage  limit  of 
0.35  ^m  for  all  three  Oconee  units  and 
would  delete  the  requirement  to  assess 
continued  operations  for  leak  rates  less 
than  0.3  gpm.  Currentiy,  TS  3.1.6.4  limits 
Oconee  Unit  1  to  0.3  gpm  total  primary- 
to-secondary  leakage  from  both  SGs  and 
has  no  specific  leakage  limits  for 
Oconee  Units  2  and  3.  The  limit  of  0.3 
gpm  for  Unit  1  was  imposed  in  1977  due 
to  tube  degradation  in  the  Unit  1  SGs. 
Subsequent  corrective  actions  have 
enabled  the  Ucensee  to  effectively 
manage  leakage  from  tube  degradation. 
The  revised  leakage  limit,  while  greater 
tiian  this  previous  limit  is  conservative 
relative  to  the  1.0  gpm  leakage  assumed 
in  the  Oconee  Final  Safety  Analysis 
Report  (FSAR).  In  addition,  plant 
operating  procedures  provide  assurance 
that  an  assessment  of  plant  operations 
will  be  made  for  leak  rates  less  than  the 
TS  limits.  Therefore,  the  requested 
amendments  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

The  addition  of  leak  rate  limit 
specirications  for  Units  2  and  3  results  in 
more  stringent  requirements  for  these  units 
than  the  present  TS  requirements.  Deletion  of 
the  reporting  requirements  on  SG  tube  leaks 
and  correction  of  the  reference  to  NRC 
addressees  are  all  administrative  changes.  As 
such,  these  changes  will  not  involve  an 
increase  in  the  probability  or  consequences  of 
any  accident  previously  evaluated. 


(2)  The  proposed  changes  specifying  a  0.35 
gpm  leak  rate  limit  for  each  SG  would  provide 
a  consistent  TS  leakage  limit  for  all  three 
Oconee  units.  The  proposed  revision  would 
not  result  in  any  plant  modification  or 
operating  procedure  changes.  All  other 
changes  are  administrative  in  nature.  Thus, 
these  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  The  leakage  limit  of  0.35  gpm  is 
conservatively  bounded  by  the  present  FSAR 
limit  of  1.0  gpm  total  primary-to-secondary 
leakage.  Licensee  corrective  actions  have 
effectively  managed  leakage  from  tube 
degradation.  In  additioa  for  Units  2  and  3,  the 
proposed  revision  specifying  a  leak  rate  limit 
of  0.35  gpm  constitutes  an  additional 
limitation  not  presently  included  m  the 
Oconee  TSs.  All  other  changes  are 
administrative  in  natura.  Therafora,  the 
proposed  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  Commission's  staff  has 
considered  the  proposed  changes  and 
agrees  with  the  licensee's  evaluation 
with  respect  to  the  three  standards.  On 
this  basis,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Sti^et  Walhalla, 
South  Carolina  29691. 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Bishop.  Cook.  Purcell  and 
Reynolds,  1400  L  Stieet  NW.. 
Washington,  DC  20005. 

NRC  Project  Director  David  B. 
Matthews. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
313.  Aricansas  Nuclear  One.  Unit  1,  Pope 
County.  Ariumsas 

Date  of  amendment  request  July  7. 
1990. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Teclmical  Specification  4.7.2  regarding 
the  verification  of  proper  control  rod 
drive  patching.  The  licensee  proposes  to 
delete  the  wording  pertaining  to  the  two- 
inch  upper  travel  limit  of  the  control  rod 
verification  and  reword  the  specification 
to  denote  the  sufficient  amount  of  travel 
needed  to  verify  proper  patching.  The 
proposed  amendment  would  also  more 
accurately  reflect  the  conditions  under 
which  patch  verification  is  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 

amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 


consideration  if  operation  of  the  facility 
in  accordance  witii  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigitificant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
apphcation. 

(1)  Does  Not  Involve  t  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  proposed  change  would  not  increase 
the  probability  or  consequence  of  any 
accident  previously  evaluated  since  the 
proposed  change  would  not  cause  the  plant 
to  exceed  the  shutdown  margin. 

The  proposed  change  is  bounded  by  the 
Rod  Ejection  Accident  discussed  in  FSAR 
section  14JL2.4.  When  the  reactor  is 
subcriticaL  the  boron  concentration  is 
maintained  at  a  level  that  ensures  that  the 
reactor  is  at  least  one  percent  subcritical  with 
the  control  rod  of  greatest  worth  fully 
withdrawn  from  the  core.  Thus,  a  rod  ejection 
will  not  cause  a  nuclear  excursion  when  the 
reactor  is  subcritical  and  all  the  other  rods 
are  in  the  core. 

(2]  Does  Not  Create  the  possibility  of  a 
New  or  Different  Kind  of  Accident  from  any 
Previously  Evaluated 

The  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  since 
it  would  not  introduce  new  systems,  failure 
modes  or  other  plant  perturbations.  Only  the 
mode  of  operation  is  affected  by  this  change. 
Each  CRDM  could  be  exercised  over  its  full 
range  of  travel  instead  of  within  its  current  2 
inch  range. 

(3)  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

The  proposed  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 
since  the  ability  to  control  criticality  would 
continue  to  l>e  maintained  with  the  same 
shutdown  margin.  If  patching  problems  occur, 
the  reading  from  the  additional  reed  switches 
(over  the  full  range  of  the  position  indicator 
assembly)  would  assist  troubleshooting  and 
repair  operations. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  ANO  has 
determined  that  the  requested  change  does 
not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  die 
licensee's  no  significant  hazards 
consideration  determination  analysis  . 
and  agrees  with  its  conclusion. 
Therefore,  the  staff  proposes  to 
determine  that  the  requested 
amendment  involves  no  significani 
hazards  consideration. 
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lecof  nABe  Doaamnt  Retmt 
locatioa:  Tradinww  Library,  Aifcansas 
Tech  Unhrenity.  RBMrihnOe;  Arkuwas 
72m. 

Attorney  for  IkaueeNkiKAaa  S. 
Reyaolds,  Biq..  BMiop,  Cook.  Pnrcell,  ft 
Reynolds.  MOPLStieet.  NW., 
Washingtoii.  DC  20006-3502. 

NRCPnieet  Dinetor  Theodne  R. 
Qmy,  Acting. 


Entngy  C^Mcatioas,  lac,  el  aL,  Docfcat 
No.  S0-tl6,  Gtand  Guir  Nuclear  StatiHi, 
Unit  1.  daibone  County,  Mississippi 

i)ate  of  amendment  request  August  9, 
1990. 

Description  ofameadment  request 
The  amendient  would  change  the 
Technical  ^jwdficatiaos  (TS)  Section 
6A  "AWmintotrative  Controls"  to  reflect 
a  position  title  change  bom  Vice 
President  Nadear  Operatkms  to  Vice 
President  Operations  GGN& 

Basis  for  proposed  no  s^nificant 
hazards  consideratton  determhiotMiK 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an4q)erating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not:  (1)  Invdve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  die  possibOity  of 
a  new  or  (fifferent  kind  of  accident  from 
any  accident  previously  evahiated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Entergy  Operations,  Inc.  (the 
licensee),  has  {wovided  an  analysis 
about  the  issue  of  no  significant  hazards 
considerati<»  asing  the  three  standards 
in  10  CFR  50192  as  reproduced  below. 

1.  No  significant' kicrease  in  the  probability 
or  consettnences  oi  an  accident  prevtomly 
evahnted  resuhi  fraa  this  change. 

■•  ine  propoMa  cnaflge  to  the 
Adimnistralive  Coolrola  tectioa  invotves 
only  tha  aMigmmiut  of  a  new  title  to  a 
nuclear  executive.  The  scope  of  aD 
responflibihties  isaisiui  BDchraged;  that  is. 
no  responsibititics  have  been  deletad  and 
none  have  bees  added.  Siaoe  the  chai^  ia 
admiaistrathrc.  there  is  bo  aheratioD  Ip  the 
existing  facility  or  its  opentiaD. 

b.  Therefore,  the  probability  or 
consequences  of  previoosly  analyzed 
accidents  are  not  sigaififantly  jncrcased 

2.  The  chanaa  waald  aot  areate  the 
possibility  of  a  new  or  diBerenl  kind  of 
accident  ifrom  any  previousiy  aaalyzetL 

a.  As  previottsiy  stated,  the  proposed 
change  affects  the  assigmiieot  of  a  poaitioD 
title  only.  This  change  does  ne<  affect  pfaint 
configuration  nor  Ms  operation. 

b.  Therefore,  operattag  Ac  pfanl  with  the 
proposed  changes  will  not  create  the 
possibiHty  of  a  new  or  different  kind  of 


acridtnt  fina  any  aocideat  previoasly 
ewdMled. 

3.  Hits  change  wo«ld  not  involife  a 
signtficanl  redactian  in  dw  BHUgte  of  safety. 

a.  Safety  MBigin  ia  established  through  the 
GGNS  safety  aaalyasa  as  reflectad  in  the  TS. 
LiaMpg  CoadilioBa  far  Oparaliasw,  and  dw 
Bases.  The  propooed  change  lacamts  all 
asisaiptiHiis  and  results  ol  the  safety 
analyses. 

b.  The  aatnre  of  the  change  is  parely 
adnunistntive.  lepresenla  a  change  in 
noBMndatore.  and  does  not  iBtfodnoe  to  or 
delete  fron  dw  TS  any  tesponsihfltties. 
requireBMUts  or  qaahfications. 

c  Thcnibfe.  this  change  wiH  not  invohre  a 
s^nificant  ndnctioB  in  the  OMrghi  ^  safely. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50il2  and, 
dkuefwe.  involves  no  significant 
hazards  consideration. 

The  NRG  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  analysis  and 
agrees  «inth  the  licensee's  conclusion. 
Accordingly,  the  Coounission  proposes 
to  determine  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Ifinds  Junior  College. 
McLendon  Library.  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Bishop,  Cook.  Purcell 
and  Reynolds.  1400  L  Street  NW.,  121h 
Floor,  Washington,  DC  20005-3502. 

NRC  Prefect  Director.  Theodore  R. 
Quay,  Acting. 

Entergy  Operations,  Inc.,  at  aL,  Docket 
No.  5IM19,  Grand  Golf  Nndear  Station, 
Uait  1,  Claibmne  Coonfy.  Mississippi 

Date  of  amendment  request  August 
10, 1990  as  revised  August  20, 1990. 

Description  of  amendment  request 
The  amendment  would  change  the 
Tedmical  ^)ecifications  (TS)  by  adding 
a  note  to  TS  Table  4.a2.1-l,  "Battery 
Survmllance  Requirements**  Ui  allow  a 
battery  diaiging  ctirrent  less  than  2 
amps  instead  of  specific  gravity  limits  to 
be  used  to  determine  battery  operabiKty 
when  on  float  charge  foDov^g  a  battery 
service  or  performance  discbarge  test. 

Basis  for  proposed  no  significont 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c}.  A  proposed 
amendment  to  an  operathsg  license 
involves  no  significant  hazards 
consideration  if  cqwration  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  fanrolve  a 
significant  incnase  in  the  probalality  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  cfifferent  kind  of  accident  froai 
any  aoddent  previotisly  cvahmted;  or  (3) 
invohre  a  stgnificmt  reduetiap  in  a 
margin  of  safety. 

Entergy  Operations.  Inc.  (the 
licensee),  has  provided  an  analysis 
about  die  issue  of  no  significant  hazards 
consideration  using  the  three  standards 
in  10  CFR  50.92  as  reproduced  below. 

1.  No  sigmficant  increase  in  the  probabitity 
or  consequences  of  an  accident  previously 
evahiated  results  from  this  chaage. 

The  D.C.  power  systems  provide  normal 
and  emergency  D.C  power  for  emergency 
auxiharies  and  for  contnrf  and  swrHchtng 
during  aD  modes  of  operation.  As  siidi,  die 
untt  batteries  provide  a  mpfoit  functioa  to 
other  systena  and  canpoBCDts  reqaired  to 
shutdown  the  reactor  uid  Baiatain  it  in  a 
safe  shutdown  co»fition  after  an  anticipated 
operatiooat  occurrence  or  a  postulated  design 
basis  accident  The  proposed  change  affects 
only  the  method  of  veri^ng  OPERABILITY 
of  the  batteries.  The  batteries  wiD  continue  to 
be  OI>ERABLE  and  capable  of  supplying  the 
loads  required  to  nitigats  the  consequences 
of  any  previously  evaloaled  accident 

Tberefdre.  no  significant  increase  in  die 
probability  or  consequences  oi  an  accident 
previously  evahiated  lesalts  fron  this 
change. 

2.  Tliis  change  would  not  create  the 
possibiHty  of  a  new  or  (fifferent  kind  of 
accident  from  any  previoosly  analyzed. 

The  proposed  change  to  the  surveillance 
requirenent  empfejrs  an  effective  nethod  of 
dcDMiBstrating  battery  OfCRABILITY 
foUowtng  a  (^charge  test  No  changes  to  the 
batteries,  the  sapported  systems  at 
components  are  prtqMMed.  The  proposed 
change  will  not  resuJt  m  ciianges  to  the  vsay 
the  snmtorted  components  and  systems  are 
operated. 

Therefore,  the  possibility  of  a  new  or 
different  accident  from  arry  previousl) 
analyzed  is  not  created. 

X  This  change  would  not  involve  a 
significant  rethsction  in  the  OMsgia  of  safety. 

The  proposed  change  wiU  allow  the  ESF 
batteries  to  be  declared  OPERABLE  {allowing 
a  discharge  test  as  soon  as  they  have  been 
completely  recharged  rather  thaa  waiting  for 
the  specific  gravity  to  stabilize.  Taking 
specific  gravity  measarements  durirg  this 
period  of  time  may  jrieid  readings  which  do 
not  accurately  relate  to  tha  battery  state  of 
charge  doe  to  grathents  within  the  battery 
electrolyte. 

Althongh  die  qiecific  gravity  method  is 
normally  the  preferred  means  of  verilykig 
OPERABUJTY.  the  current  IEEE  standard 
recognizes  the  pattern  of  charging  current 
delivered  by  a  conventional  voltage  regalated 
charger  after  a  dischaige  provides  anodier 
method  for  detenaiiring  die  state  of  charge.  A 
stabilised  diarging  or  float  current  is  a  awre 
accurate  indicator  of  retwa  to  fbO  charge 
following  a  discharge  than  specific  gravity 
readings. 

Using  the  altenrnte  nMans  of  verifying 
OVEXABaJTT  amy  rasall  to  a  sfigfct 
reduction  in  the  mwgiB  of  safety.  However. 
the  reduction  is  not  considered  to  be 
significant  because:  ,  '  ~ 


a.  even  though  the  battery's  specific  gravity 
has  not  stabilized,  the  battery  is  still  capable 
of  supplying  the  required  loads. 

b.  the  TS  will  require  that  the  specific 
gravity  be  measiued  within  7  days  following 
the  discharge  test 

c.  the  alternate  means  of  verifying  full 
charge  is  consistent  with  industiy  practice 
and  fully  sufficient  to  demonstrate  the 
battery's  OPERABILITY,  and 

d.  the  proposed  change  will  allow  the 
battery  to  be  returned  to  service  at  an  earlier 
time  reducing  the  unavailability  of  the  D.C. 
power  division. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  analysis  and 
agrees  with  the  licensee's  conclusion. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Hinds  Jimior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Cook,  Purcell 
and  Reynolds,  1400  L  Street  NW..  12th 
Floor,  Washington,  DC  20005-3502  NRC 
Project  Director  Theodore  R.  Quay, 
Acting  II 

Entergy  Operanons  Inc.  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St  Charles  Faririi.  Loiusiana 

Date  of  amendment  request  July  25, 
1990. 

Description  of  amendment  request 
The  proposed  amendment  woidd  revise 
the  "Technical  Specification  to  allow 
diesel  generator  start  relays  KllO,  K410 
and  K412,  to  continue  to  be  tested  at 
least  every  62  days  but  exempt  from  the 
,  staggered  test  bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safeity.  The  licensee  provided 


an  analysis  that  addressed  the  above 
three  staiidards  In  the  amendment 
application. 

The  current  Technical  Specification 
requires  a  channel  functional  test  of  the 
safety  injection  actuation  system 
automatic  actuation  logic  at  least  every 
62  days  on  a  staggered  test  basis.  The 
current  design  of  the  diesel  generator 
start  system  and  configtiration  for  speed 
control  results  in  additional  diesel 
generator  starts  above  and  beyond  that 
which  is  necessary  to  assure  a  reliable 
diesel  generator  system.  The  Ucensee 
proposes  to  modify  the  system  to  add 
speed  control  of  the  diesels  in  the 
emergency  mode  as  part  of  the 
correction  and  to  modify  the  testing 
frequency  of  three  relays.  The  Technical 
Specification  change  will  allow  the 
relays  to  continue  to  be  tested  on  at 
least  a  62-day  frequency  but  exempt 
from  the  staggered  test  basis. 

The  licensee's  analysis  for  significant 
hazards  is  as  follows: 

All  surveillance  frequencies  will  remain 
unchanged.  The  surveillance,  itself,  remains 
unchanged.  The  purposed  (sic]  change  only 
revises  the  test  date  for  one  surveillance  on 
one  channel.  Since  the  channels  do  not  share 
any  relays  that  are  tested  in  the 
surveillances,  the  functional  capability  of 
each  channel  will  remain  unaffected  by 
changing  the  surveillance  test  date  of  one  of 
the  channels.  Likewise,  performing  multiple, 
concurrent  surveillances  of  the  subject  relays 
to  allow  only  one  EDG  start  per  channel  will 
not  diminish  the  accuracy  of  the  surveillance. 
If  anything,  there  will  be  an  increase  in 
reliability  of  the  EDG  (and  an  implied 
reduction  in  the  probability  or  consequences 
of  accidents  involving  the  failure  of  the 
EDGs)  induced  by  a  reduction  in  the  nimiber 
of  challenges  to  the  system.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  stated  above,  the  proposed  change 
simply  revises  the  test  date  for  one 
surveillance  on  one  channel,  maintaining  the 
same  test  frequency  previously  existing  for 
that  channel.  The  accuracy  of  the 
surveillances  and  the  functional  capability  of 
the  systems  they  address  will  remain 
unaffected.  The  purposed  (sic]  amendment 
will  not  create  a  new,  unevaluated  sequence 
of  events.  Therefore,  the  current  plant  safety 
analyses  are  boimding  and  the  proposed 
amendment  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated. 

The  proposed  change  simply  revises  the 
test  date  for  one  surveillance  on  one  channel, 
maintaining  the  same  test  frequency 
previously  existing  for  that  channel.  The 
accurancy  of  the  surveillances  and  the 
functional  capability  of  the  systems  they 
address  remain  unaffected.  There  will  be  no 
change  to  the  initial  conditions,  system 
response,  or  any  other  parameter  affecting  an 
analyzed  accident.  Since  the  proposed 


amendment  does  not  result  in  the  change  of 
any  safety  limits,  nor  does  it  cause  an 
established  limit  to  be  exceeded  or 
significantly  encroached  upon,  the  proposed 
amendment  ivill  not  involve  a  reduction  in 
the  margin  of  safety. 

We  have  reviewed  the  licensee's 
analysis  and  agree  with  the  findings. 
Therefore,  the  staff  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefiont 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Ernest  L  Blake, 
Esq.,  Shaw,  Pittman,  Potts  and 
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Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  60- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request 
November  20, 1969. 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  wotdd  revise  the  Actions 
in  section  3.3.10  for  the  Self  Test  System 
(STS).  The  change  would  add  a  new 
separate  action  for  operation  of  the  STS 
in  operational  modes  4  and  5  (shutdown 
and  refueling). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  tiie  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analysis  of  no  significant 
hazards  considerations  using  the 
Commission's  standards. 

(1)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because,  based  on  studies 
previously  perforated,  the  proposed  change 
does  not  significantly  reduce  the  availability 
of  die  essential  NSPS  logic  tested  by  the  STS. 
Under  the  proposed  change,  die  STS  would 
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stiu  M  spABtM  fiMBimBy)  to  pcrninB 
testiiig  8t  an  ^prapiteto  In^im^  fv 
veri^ty  the  ti<ey4ty  of  A»«— eatwl  NSPS 

not  admwly  tapact  tfw  oqpabffl^  o>tte 
NSPS-aaaodated  systeraa  fft»  RP&  BOCSk 
CRVIC&  itc)  to  pctbra  theii  iii*aidcd 
functioo  fat  mit^tiai  the  cooae^uencm  of 
previootly  svahiated  (desigR  basis) 
accidents.  Tin  probabSRy  of  oeamence  of 
an  acculmt  pnviovaly  STsloatgd  is  not 
increased  sinco  tfto  soopa  afdM  proposed 
change  is  limited  only  to  its  (imteact)  effscl 
on  systems  destyiad  to  mttifate  Am 
consequencas  of  soeh  arridants 

(2)  As  the  propoaad  rhanae  only  affecta 
operation  of  the  STS,  it  involvea  no  changes 
to  the  pldnt  design  and  does  not  directly 
affect  operu  tion  of  the  associated  safety 
systems  (KPS.  ECCS,  CRVICS,  etc.).  (The 
^rS,  incijci:ng  the  interfaoe  circuitiy  between 
the  STS  and  the  NSPS  kigic  it  is  deigned  to 
test,  has  been  designed  aach  that  its  operation 
has  no  affect  {sic)  oo  the  active  dratitiy  of 
the  NSPS.  For  these  reasons  and  due  to  its 
limited  scope,  the  propoaad  rhawgw  does  aol 
create  the  poaaibffity  of  a  new  or  diffeient 
kind  of  accident  fran  any  accident  previoualjr 
evaluated. 

(3)  The  proposed  change  does  not  invoKe  a 
reduction  in  a  margin  of  safety  previously 
analyzed  so  far  as  a  matgia  of  aafsty  appbes 
to  this  rhangn  Th«  proposed  change  invoNas 
no  rtsngis  to  plant  deai^B  and  afiecto  no 
setpoints  or  asaigina  asMaed  ia  any  accident 
anaiys 


Based  on  the  prevnws  discnssions,  the 
licensee  coodnded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  does  not  create  die 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated:  and  does  not  involve  a 
reduction  in  the  required  margin  erf 
safety. 

The  staff  has  reviewed  die  licensee's 
no  significant  hazards  considerabon 
determination  and  agrees  with  the 
licensee's  analysis.  The  stafi,  therefcMe. 
proposes  to  determine  that  the  licensee's 
request  does  nqt  invcrive  a  significant 
hazards  consideratian. 

Load  Public  Docomeat  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  |ohnsan  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Shekkm  ZabeL 
Esq..  Schiff.  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wadcer  Drive. 
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NRC Project  Director  John  H.  Hannon. 


Illinois  Fowar  Canpany  and  Soyland 
Power  Coeperaliva,  be.  Docket  Mb.  50- 
461.  Clinton  Pbwer  Station,  Umt  Na  1, 
DeWitt  County,  nCnois 

Dote  of  amendment  request 
November  2a  1989. 

Description  of  amendment  request 
The  proposed  change  to  the  Tedmical 


Specifications  wotdd  revise  the  vahte  for 
the  Sectmdary  Contaiiunent  minhnnm 
free  volume  bom  the  initial  estimate  to 
the  final  vahie. 

Basis  for  proposed  tut  s^aipcaot 
hazards  consideratioa  determinatioa: 
The  Commissimi  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Saa2(c).  A  proposed 
amendment  to  an  operating  license  for  a 
faciUty  involves  no  significant  hazards 
consideratian  if  operation  of  the  facility 
in  acconianoe  widi  apraposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probalnlity  or 
consequences  of  an  accident  previously 
evaluated.  (2)  Create  the  possibility  of  a 
new  of  tfiffierent  kind  of  accident  frt»D 
any  accident  previonriy  evaluated,  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  die 
proposed  request  and  has  provided  die 
following  no  significant  hazarda 
consideration  determination: 

(1)  As  indicated  abova.  the  proposed 
change  revises  the  value  in  the  Technical 
Specifications  for  the  Seoondaiy 
Containment  minimaiB  free  volume  to  be 
consistent  to  the  USAR.  Therefore,  the  CPS 
accident  analyses  are  not  affected  and  the 
proposed  change  does  not  invoKe  a 
significant  increase  in  the  proI>abitity  or 
consequences  of  an  accident  previooaly 
evaluated. 

(2)  The  propoaed  change  does  not  affect  the 
configuration  or  operatiao  of  any  plant 
components,  systems  or  structure.  Therefiore, 
the  possilnbty  ol  a  new  of  diflmnt  kind  of 
accident  is  not  created. 

(3)  As  noted  previously,  the  USAR  vahie 
for  the  secondary  contaimnent  minimum  free 
volume  was  used  in  all  applicable  analyset^ 
therefore,  revising  the  Technical 
Specifkation  as  discussed  does  not  reduce 
the  margin  of  aafety  derived  from  the  CPS 
safety  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  agrees  with  the 
licensee's  conclusions.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
LocatioiK  The  Vespasian  Warner  PuUic 
Library.  120  West  Johnson  Street. 
Clinton,  UHnois  61727. 

Attorney  for  liceneee:  Shekkm  Zabel. 
Esq.,  Scfaiff.  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  00606. 

NRC  Acting  Project  Director:  John  N. 
Hannon. 


._  ,  jmI Soyland 

ftiwatCoopeMdv«>aifc,DodMtMa.50- 
461.  GBBtoa  Pttwac  Statiaii.  Unil  No^  1. 
DaWittCouaty.miMk 

Date  of  amendment  request 
November  20. 1989. 

Description  of  amendment  request 
The  proposed  amendment  woidd  revise 
Technical  Specification  4.0l2  to  delete 
the  3JZ5  limit  on  extending  sorveillance 
intervals  as  suggested  in  NRC  Generic 
Letter  89-14. 

Basis  for  proposed  no  significant 
hazards  consideratioa  de^ermiatriion: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50S2.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  stguficant  hazards 
consideration  if  operation  of  the  {adhty 
in  accordance  widi  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoasly 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  erf  accident  from 
any  accident  previously  crahiated.  or  (3) 
involve  a  significant  redtictian  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  snalysis  of  no  significant 
hazards  considerations  using  the 
Commission's  standards. 

(1)  The  proposed  change  does  not  involve  a 
significant  increaac  in  the  probaliility  or 
consequences  oi  a  previooaly  evalvated 
accident  As  noted  in  the  Generic  Letter  and 
in  the  proposed  BASES  for  Specification  4iL2, 
the  limitations  imposed  by  thie  Specification 
are  based  on  engineering  judgement  and  the 
recognition  that  the  most  probable  resuh  of 
any  particular  surreiilance  being  pafonned 
is  the  verification  of  conformance  with  the 
Surveillance  Requirements  (inespective  of 
the  allowed  extension  of  the  surveiiianoe 
interval].  The  proposed  change  to 
Specification  4.0.2  should  not  therefore  yield 
any  significant  degradation  in  the  reliabiKty 
(ensured  by  the  performance  of  swrefllance 
activities)  of  associated  systems  or 
components,  including  those  desiyicd  to 
mitigate  the  consequences  of  design  basis 
(previously  evaluated)  acodents  or  whose 
integrity  is  required  to  reduce  the  proltability 
of  occurrence  of  such  accidents. 

(2)  The  scope  of  the  proposed  change  is 
limited  only  to  the  slight  change  in  the 
maximum  allowed  extension  of  surveillance 
intervals.  The  proposed  change  does  not 
affect  the  surreiilance  test  requirements 
themselves  (i.e..  the  acceptance  criteria, 
scope,  etc).  Nor  does  the  proposed  change 
affect  plant  design  or  operatioB  (other  than 
the  impact  on  scheduling  aurveiUance 
activities.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  accident 

(3)  The  propoaed  dianges  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.  As 


noted  in  GL  89^4.  removal  of  the  3.25  limit 
may  efBect  an  sahancement  to  plant  safety 
since  it  will  alftiw  snrveiBanceiB  to  be  delayed 
(up  to  2S%)  ff  plant  conditioas  are  not 
suitable  for  performing  the  surveillance  when 
the  3.25  limit  is  reached. 

Based  on  the  prevtons  discussions,  die 
licensee  conekided  diet  die  pn^osed 
amendment  raqoest  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accid«it  previously 
evaluated;  does  not  create  the 
possibility  oC  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  and  does  not  involve  a 
reduction  m  the  required  maigin  of 
safety.  1 1 

The  staff  bias  reviewed  the  licensee's 
iio  significant  hazards  consideration 
determinatioa  and  agrees  with  the 
licensee's  analysis.  "The  staff,  therefore. 
proposes  to  determine  that  the  licensee's 
request  does  not  involve  a  significant 
hazards  consideration. 

LocaJ  Pabh'c  Document  Room 
Location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago,  Illinois  60606. 

NRC  Project  Director:  John  N. 
Haimon. 

Illinois  Power  Company  and  Soyland 
Power  Cooperadve.  Inc.,  Docket  No.  50- 
461.  Chntoo  Pbwer  Statkm,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request  July  11. 

1990. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  'Technical  ^lecifications  in  respmise 
to  NRC  Generic  Letter  [GL]  88-01.  The 
proposed  revisions  woiild  add  a 
commitment  to  perform  the  Inservice 
Inspection  Program  for  piping  as 
identified  in  CL  88-01.  would  revise  the 
Actions  for  Qitt  of  service  leakage 
detection  systems,  and  add  a  Limiting 
Condition  For  Operation  and  Action  for 
sudden  increases  in  Reactor  Coolant 
System  leakage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  invohics  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  wotdd  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 


any  accident  previously  evaluated,  or  [3] 
Involve  a  signifieaiA  s^actien  in  a 
maigin  of  safety. 

Tte  hcensae  nas  teviewed  the 
proposed  request  and  has  provided  the 
foUotving  no  significant  hazards 
consideration  determination: 

(1)  The  proposed  changes  do  not  involve  a 
significant  iacreaae  ia  the  probability  or 
cooseqaeneas  of  as  acddenl  previously 
evaiaalad  becaase  the  psoposed  changes 
incorpante  sdrllHsnal  sad  moie  striagent 
rec^inmento  into  the  Tedmical 
Specfllcations  far  laaailaring  sad  responding 
to  reactor  coolant  tsakage.  particolariy  with 
respect  to  lealcage  from  piping  made  of 
austenitic  stainless  steeL  Under  the  revised 
Technical  Specificatione  as  proposed,  an 
IGSCC  conditiaa  in  snslenitic  stainless  steel 
piping  awy  he  recognized  and  appropriate 
action  twksm  wett  befaee  fee  gross  failure  of 
stainless  steel  piping  could  occur.  The 
proposed  changes  are  consistent  with  the 
"Staff  Pnaition  on  Leak  Detection"  section  of 
Attachment  A  to  Generic  Letter  88-01.  The 
change  to  Specification  4.0.5  enforces 
implementation  of  the  applicable  NRC  Staff 
posiliona  in  the  ISI  program  from  the 
standpoint  of  the  TechiUcal  Specifications, 
thus  enhancing  inspection  and  sampling 
practices  for  piping  subfect  to  intergranular 
stress  corrosion  cracking. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  change  does 
not  involve  any  changes  to  plant  design  or 
any  new  mode  of  operation  such  that  a  new 
or  different  kind  of  accident  must  be 
considered 

(3)  The  proposed  changes  do  not  involve  a 
significant  redaction  ki  a  margin  of  safety 
because  the  ptopoaed  dianges  should 
enhance  recognition  and  evaluation  of  a 
possible  degradation  (increased  leakage  due 
to  cracked  piping  or  welds]  before  a  more 
severe  condition  or  accident  occurs. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  agrees  with  the 
licensee's  conclusions.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideratioit 

Local  Public  Document  Room 
Location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
ClinttMi,  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Shiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606. 

NRC  Project  Director:  John  N.  Hannon 

nilnois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50- 
461.  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  amendment  request  July  11. 
1990. 

Description  of  amendment  request 
The  proposed  amendment  wotdd  revise 
the  Technical  Specifications  related  to 
the  Onsite  Power  Distribution 


Systems— Opesathig.  The  Action 
refiiinmentafar  the  iBvartets 
asaoeiatedwilfa  panrialCTl-SmC  smI 
D  [DieMona  B  and  FV)  VMM»  be 
revised  to  only  require  that  the  Ffigh 
Pressme  Core  Spray  system  be  declared 
inoperable  and  the  Action  requirements 
of  Emcrgtncy  Core  Cooling  Systems— 
Operating,  be  ft^owed 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  nt^iether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facdity  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoasly 
evaluated.  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  request  and  has  provided  the 
following  no  significant  hazards 
consideration  determination: 

(1)  With  respect  to  120  VAC  uninterruptible 
power,  the  plant's  response  to  an  inoperable 
inverter  wouU  be  no  mora  limiting  than  ita 
response  to  deenergization  of  the  bus  that  the 
inverter  supports.  Accordingly,  the  proposed 
change  to  the  Action  Statements  for 
inoperable  inverters  are  bounded  by  the 
Action  Statements  currently  specified  for  die 
associated  power  distribution  system. 
Moreover,  as  noted  in  the  BASES  for  CPS 
Technical  Specification  3/4J.1,  ZlAA2  and  3/ 
4.8.3,  Division  III  power  is  primarily 
dedicated  to  the  HPCS  system  since  the 
remaining  safety  functions  supported  by  the 
Division  III  and  IV  inverters  are  fail-safe  on  a 
loss  of  power.  Since  the  Technical 
Specifications  currently  contain  provisions  to 
allow  the  HPCS  system  to  be  inoperable  for 
reasonable  periods  of  time,  and  since  the 
HPCS  system  is  only  one  of  several  ECCS 
capable  of  providing  the  required  emergency 
core  cooling  functioa  this  propoaed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(2)  This  proposed  change  does  not  involve 
any  changes  to  the  plant  design,  nor  does  it 
involve  an  introduction  of  any  new  or 
different  modes  of  operation.  On  this  basis, 
the  proposed  change  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fit>m  any  accident  previously 
evaluated. 

(3)  This  proposed  change  does  not  involve 
any  changes  to  the  operation  or  design  of  the 
associated  HPCS  system.  As  previously 
noted,  with  respect  to  the  availability  of  the 
HPCS  system  and  the  associated  Division  III 
and  IV  power  distribution  systems,  the 
proposed  change  to  the  electrical  inverter 
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Action  Statement  is  conaiatent  with  and 
bounded  by  the  Action  Statements  cuirently 
specified  for  the  uninterruptible  120  VAC  bus 
to  which  the  associated  inverter  is  dedicated. 
There,  this  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  agrees  with  tiie 
licensee's  conclusions.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq..  Schiff.  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago.  Illinois  6060a 

NRC  Acting  Project  Director  John  N. 
Hannon 

Indiaiia  Micldgaii  Power  ConqMiiy, 
Docket  Na  50-S15.  Donald  C  Co<^ 
Nuclear  Plant,  Unit  Na  1,  Berrien 
County,  Mkliigan 

Date  of  amendments  request  July  23, 

igga 

Description  of  amendments  request 
The  proposed  amendment  would  change 
Teclmical  Specifications  (TS)  Safety 
Limit  2.1.1,  "Reactor  Core"  and  2.1.2, 
"Reactor  Trip  System  Instrumentation 
Setpoints"  to  decrease  the  minimum 
measured  reactor  coolant  system  (RCS) 
flow  required  for  operation.  TS  3.2.5, 
"Reactor  Coolant  System  Total  Flow 
Rate."  would  also  be  changed  to  reflect 
the  new  value.  These  changes  are 
required  due  to  extensive  plugging  and 
sleeving  of  the  Unit  1  steam  generator 
tubes  anticipated  during  the  Cycle  11 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.91  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

(ii)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

(iii)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  an  analysis  that 
addressetl  the  above  three  standards  in 
the  amendment  application: 

Criterion  1:  Given  the  change,  the  thermal 
design  flow  which  is  assumed  in  NSSS  design 
and  non-ITDP  UFSAR  Chapter  14  analyses 
will  still  be  met  Existing  departure  from 
nucleate  boiling  margin  has  t>een  allocated  to 
offset  the  change  in  minimum  measured  flow 
in  the  remaining  UFSAR  Chapter  14  analyses. 
Thus,  the  change  is  not  expected  to  involve  a 


significant  faicrease  in  the  probability  or 
consequences  of  a  previously  analyxed 
accident 

Criterion  2:  The  change  wiU  not  change  the 
design  or  operation  of  the  plant  Thus,  it 
would  not  be  expected  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed  or  evaluated. 

Criterion  3:  The  original  thermal  design 
flow  analyses  assumptions  for  NSSS  design 
and  non-ITDP  UFSAR  Chapter  14  analyses 
will  be  met  and  existing  departure  from 
nucleate  boiling  margin  has  been  allocated 
for  ITDP  UFSAR  Chapter  14  analyses.  Thus, 
the  subject  evaluation  have  been 
demonstrated  to  comply  %vith  the  licensing 
basis  of  the  plant  and  in  fact  involve  no 
reduction  in  previously  reported  analysis 
results.  Therefore,  althou^  the  change  may 
be  construed  as  involving  a  reduction  in  the 
margin  of  safety,  this  will  not  be  significant 
from  a  safety  or  licensing  viewpoint 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Robert  Pierson. 

Long  Island  Lighting  Company,  Docket 
Na  50-322,  Shorefaam  Nuclear  Power 
StatkHi,  Unit  1.  Suffolk  County.  New 
York 

Date  of  amendment  request  July  20, 
1990. 

Description  of  amendment  request 
The  Ucensee  has  requested  that  the  fire 
protection  requirements  currently 
contained  in  the  Shoreham  Technical 
Specificatlbns  be  removed,  in 
accordance  with  NRC  Generic  Letter  88- 
12,  dated  August  2. 1988. 

This  proposed  amendment  (1) 
removes  the  requirements  and  bases  for 
fire  protection  systems  (i.e.,  fire 
detection  instrumentation,  fire 
suppression  water  systems,  deluge 
systems,  COi  systems,  Halon  systems, 
fire  hose  stations,  yard  fire  hydrants  and 
hydrant  hose  houses,  and  fire  rated 
assemblies)  fitim  SNPS  Technical 
Specifications  (TS)  and  relocates  them 
to  the  Shoreham  Nuclear  Power  Station 
(SNPS)  Fire  Hazard  Analysis  Report 
(FHAR),  (2)  removes  fire  brigade  staffing 
requirements  from  the  TS  and  relocates 
them  to  the  SNPS  FHAR.  (3)  adds 
administrative  controls  to  the  TS  that 
are  consistent  with  those  for  other 
programs  implemented  by  license 


condition,  and  (4)  relocates  and  adds 
clarifying  information  to  the  standard 
fire  protection  license  condition  within 
NPF-82. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92).  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  sigidficant  reduction  in  a 
margin  of  saiety. 

The  licensee  has  determined  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration  for  the 
Shoreham  Nuclear  Power  Station,  Unit 
1,  on  the  basis  of  the  following  analysis, 
which  was  provided  in  its  submittal  of 
July  20. 1990: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated  because  the  change 
does  not  affect  the  function  or  operation  of 
any  system  or  equipment.  No  changes  to  the 
requirements  have  been  made.  The  change  is 
administrative  in  nature  and  simply  relocates 
the  fire  protection  systems  and  fire  brigade 
stafiing  requirements  and  associated  Bases 
from  the  Technical  Specifications  and  places 
them  into  the  Fire  Hazard  Analysis  Report 
without  altering  them.  The  incorporation  of 
new  administrative  controls  into  the 
Technical  Specifications  do  not  affect  plant 
operation.  TTie  review  of  the  Fire  Protection 
Program  and  its  revisions  will  be  the 
responsibility  of  the  Review  of  Operations 
Committee  (ROC)  )ust  as  it  has  always  been 
the  responsibility  of  this  group  to  review  fire 
protection  requirements  when  they  were  part 
of  the  Technical  Specifications. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  change  is 
administrative  in  nature  and  does  not  alter 
the  requirements.  No  physical  alterations  of 
plant  configuration  or  changes  to  setpoints  or 
operating  parameters  are  proposed.  The 
change  does  not  affect  the  function  or 
operation  of  any  system  or  equipment 
Station  Procedures  will  continue  to  provide 
the  specific  instructions  for  implementing  the 
license  condition,  action  and  surveillance 
requirements.  There  has  been  no  reduction  in 
commitments. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  no  change  is  being  proposed 
for  the  requirements  themselves  and  the 
proposed  change  does  not  increase  risk  of 
radiological  exposure  to  the  offsite  general 
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public.  The  procedural  details  covered  in  the 
Technical  Specifications,  consisting  of  the 
limiting  conditions  for  operation,  their 
remedial  actions,  surveillance,  and  fire 
brigade  staffing  requirements  and  the  Bases 
section  of  the  Technical  Specifications  for 
these  requirements,  have  been  relocated  to 
the  Fire  Hctzard  Analysis  Report  without 
change  in  substance  and  in  a  manner  that 
ensures  that  these  details  continue  to  be 
incorporated  in  plant  operating  procedures. 
Fire  Protection  Program  commitments, 
reporting  requirements  and  amendments  will 
by  this  process  be  transferred  from  the 
jurisdiction  of  10  CFR  50.73  and  10  CFR  50.90 
to  10  CFR  50.59  and  10  CFR  50.71(e). 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  determination  involves  a  no 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Shoreham- Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  11786-9697. 

Attorney  for  licensee:  W.  Taylor 
Reveley,  in,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Walter  R. 
Butler.     1 1 

Northern  States  Power  Company, 
Docket  Na  50-283,  MonticeUo  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  of  amendment  request  July  31, 
1990. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  'Technical  Specifications.  The 
limiting  condition  for  operation  (LCO) 
specification  for  minimum  emergency 
diesel  generator  fuel  supply  would  be 
changed  from  26,250  gallons  to  32,500 
gallons.  The  amendment  would  also 
clarify  that  2500KW  is  hill  load  for  a 
diesel  generator  when  computing  the 
seven  day  fuel  requirement 

The  emergency  diesel  generator  fuel 
supply  is  stored  in  two  day  tanks  of  1500 
gallons  capacity  each,  and  a  60,000 
gallon  diesel  generator  storage  tank.  The 
storage  tank  is  buried  about  15  feet 
underground  and  has  high,  low  and  low- 
low  level  alarm  switches  set  at  55,050 
gallons,  40,330  gallons,  and  35,575 
gallons  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration  if  it 
does  not  (1)  Involve  a  significant 
increase  ia  the  probability  or 
consequences  of  an  accident  previously 


evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

Probability  or  consequences  of  an 
accident  previously  evaluated:  The 
change  to  the  Technical  Specifications 
will  not  involve  any  changes  to  the 
physical  design  of  the  facility  or  its 
operating  procedures.  Any  increase  in 
the  actual  amount  of  diesel  fuel  stored 
in  the  storage  tank  as  a  result  of  this 
amendment  is  within  the  existing 
capacity  of  the  tank  and  is  consistent 
with  existing  procedures.  The 
amendment  would  therefore  not  affect 
the  probability  or  consequences  of  an 
accident 

The  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated:  Regulatory  Guide 
1.70 — Chapter  15  identifies  the  kinds  of 
accidents  to  be  postulated  for  boiling 
water  reactors.  The  consequences  of 
these  accidents,  for  Monticello,  are 
analyzed  in  Chapter  14  of  the  USAR  and 
would  not  be  changed  as  a  result  of  the 
proposed  amendment.  Neither  the 
licensee  or  the  staff  has  postulated  any 
new  or  different  kinds  of  accidents 
which  could  result  from  the  proposed 
amendment.  The  proposed  amendment 
would  thus  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

Margin  of  safety:  The  proposed 
amendment  does  not  modify  any  of  the 
design  criteria  (e.g.,  codes  and 
standards,  safety  limits,  test  acceptance 
criteria,  or  minimum  performance 
standards  associated  with  the  design  or 
operation  of  the  facility.  There  would 
therefore  be  no  reduction  in  any  safety 
margin.  

Using  the  standards  of  10  CFR  50.92, 
the  staff  has  made  a  proposed 
determination  that  no  significant 
hazards  considerations  exist 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Robert  C. 
Pierson. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request  June  28, 
1990  as  supplemented  August  2, 1990. 

Description  of  amendment  request 
The  original  Fort  Calhoun  design 
designated  classifications  "Class  151R" 


and  "Class  301R"  as  piping  pressure  for 
piping  systems.  Only  Class  301R 
pressure  class  piping  is  in  service  for 
shutdown  cooling,  and  the  Class  151R 
piping  is  isolated  from  the  process 
sfream  by  the  low  pressure  safety 
injection  piunps'  suction  isolation 
valves.  However,  using  a  containment 
spray  pimip  for  shutdown  cooUng  places 
Class  151R  piping  in  service.  A  recent 
licensee's  engineering  review  revealed 
that  the  Class  151R  piping  system  was 
not  constructed  or  analyzed  for 
unrestricted  use  in  shutdown  cooling 
service.  The  proposed  amendment  to  the 
Technical  Specifications  (TSs)  is  to 
place  limitation  on  when  containment 
spray  pumps  may  be  considered 
available  for  shutdown  cooling  service. 
The  changes  are  being  incorporated  in 
TSs  2.1.1(3)  and  2.1.1(4).  Also,  a 
paragraph  is  being  incorporated  to  the 
Basis  section  for  explaining  the 
restriction  for  the  containment  spray 
pump. 

In  addition,  the  title  for  TS  3.16  is 
being  changed  from  Recirculation  Heat 
Removal  System  to  Residual  Heat 
Removal  (RHR)  System  to  be  consistent 
with  nomenclature  presently  used  in  the 
industry.  Also,  TS  3.16  specifies  the 
surveillance  tests  that  are  done  to 
assure  operability  of  the  piping  system 
for  both  pressure  and  leakage.  The 
pressure  test  is  to  confirm  the  integrity 
of  the  safety  injection  (SI)/containment 
spray  (CS)  suction  piping.  "The  safety 
injection  consists  of  the  low  pressure 
safety  injection  (LPSI)  and  the  high 
pressure  safety  injection  (HPSI) 
systems.  The  external  leakage  tests  are 
performed  to  verify  that  external 
leakage  to  atmosphere  is  within  a  value 
which  forms  the  basis  of  an  assumption 
in  the  control  room  habitability  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 
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(1)  Will  tHe  change  involve  a  significant 
inueaw  in  the  probability  or  consequences 
of  an  aaJdeut  previomiy  aiialyKad? 

Wlien  Tecfanical  Spedficatians  2.1^3), 
2.1.1(4),  and  3.16  appiy.  the  plant  is  akndjr  in 
a  shutdown  condition.  Of  the  analyzed 
accidents  requiring  the  safety  functions  of  the 
SI  and/or  CS  systems,  the  only  one  analyzed 
by  the  USAR  dortaig  plant  shutdown  is  a 
LOCA. 

The  added  reatrlctfops  in  sections  2.1.1(3) 
and  2.1.1(4)  do  not  increaae  the  likelihood  of 
an  initiating  event  for  a  LOCA  during 
shutdown.  The  miuimum  number  of  pumpe 
required  to  be  operable  during  shutdown  is 
not  being  rednced,  so  the  consequences  of  a 
LOCA  during  shatdown  are  also  not 
increased  by  this  diange. 

The  proposed  revision  to  section  3.16 
ensures  that  proper  RHR  system  piping 
pressure  tests  are  performed  to  conrinn  that 
external  leakage  to  atmosphere  is  within 
acceptable  limits.  The  1243  cc/hour  external 
leakage  limit  to  atmosphere  (which  is  not 
being  changed)  forms  the  basis  of  RHR 
system  poet-accident  extemeil  leakage  to 
atmosphere  used  in  the  control  room 
habitability  analysis.  (Per  SRP  15.6.5  (Rev.  1, 
luly  1981)  guidelines,  ^e  control  room 
habitability  analysis  assumes  post-accident 
RHRS  leaksge  two  times  the  Technical 
Specification  limit.)  The  amended  version  of 
section  3.16  provides  verification  that  the 
RHRS  external  leakage  to  atmosphere  is 
within  a  value  which  forms  the  basis  of  an 
assumption  in  the  control  room  habitabihty 
analysis.  This  does  not  increase  the 
probabihty  or  consequences  of  a  previously 
analyzed  accident 

The  clarification  of  the  250  psig  pressure 
test  boundary  in  section  3.16(l)a  ensures  Aat 
the  containment  spray  pimips'  discharge 
piping  is  subiected  to  proper  test  pressure, 
while  maintaining  pressure  within  the  rating 
of  the  CS  pumps'  suction  piling  downstream 
of  the  section  isolatioo  valves.  The  test 
provisions  of  this  section,  as  amended,  will 
not  increase  the  likelihood  of  a  LOCA  during 
shutdown.  The  test  boundary  change  has  no 
impact  on  die  consequences  of  this  accident. 

The  prapoeed  minimum  test  pressure  for 
section  3.16(l)b  provides  an  adequate 
overpressure  margin  to  confirm  the  integrity 
of  the  SI/CS  pumps'  suction  piping-  The 
redelinidon  of  the  test  boundary  only 
eHminates  redundant  testing  of  IJiSI  and  CS 
pumps'  suction  piping,  wfakh  is  already 
tested  by  MCtion  Me(l)a.  Neither  ot  dtaea 
change*  increase  the  likelihood  of  an 
initiating  event  for  a  LOCA  during  shutdown, 
nor  do  they  have  any  impact  on  the 
consequences  of  such  an  event. 

The  proposed  additional  HPSI  discharge 
piping  tefl  in  section  3.ie(l)c  adequately 
confinas  the  integrity  of  diis  piping,  wfahe 
staying  within  the  pressure  ratings  of  llw 
components.  The  new  test  provision  does  not 
require  operating  the  HPSI  system  in  a 
manner  inconsistent  with  its  design  basis. 
The  new  test  provisions  of  section  3.16{l)c  do 
not  increase  die  likelihood  of  an  initiating 
event  for  ■  LOCA  during  shutdown,  nor  do 
they  have  any  impact  on  the  consequences  of 
auch  an  event 

(2)  Win  the  change  create  the  possibility  of 
a  new  or  different  Und  of  accident  from  any 
previously  snalyzedT 


2.1.1(3)  and  2.1.1(4)  pn^wsed  change: 

Hie  proposed  limitations  on  containment 
spray  pump  availability  for  shutdown  cooling 
service  ensure  that  the  piping  system 
associated  with  this  alternate  ^utdown 
cooling  mode  is  not  subjected  to  an 
unanalyzed  condition.  By  avoiding  an 
imanatyzed  condition,  the  possibihty  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  analyzed  is  also 
avoided. 

3.16  proposed  change: 

The  clarification  of  die  2S0  psig  pressure 
test  boundary  in  section  3.ie(l)a  ensures  that 
the  containment  spray  pumps'  discharge 
piping  is  subjected  to  the  proper  test 
pressure.  As  discussed  in  the  Description  of 
Amendment  Request  the  250  psig  test 
pressure  is  within  the  rating  of  the  CS  pumps' 
suction  piping  downstream  of  the  suction 
isolation  valves.  This  redefinition  of  test 
boundary  does  not  create  an  initiating  event 
for  a  new  or  different  type  of  accident  from 
any  previously  analyzed.  The  proposed 
minimum  test  pressure  for  section  3.16{l)b 
provides  an  adequate  overpressure  margin  to 
confirm  the  tnte^ty  of  the  SI/CS  pumps' 
suction  piping.  The  redefinition  of  test 
boundary  for  this  section  only  eliminates 
redundant  testing  of  LPSI  and  CS  pumps' 
suction  piping  already  tested  in  section 
3.16(1)8.  Neither  of  these  changes  create  the 
possibility  for  an  initiating  event  for  a  new  or 
different  type  of  accident  from  any  previously 
analyzed. 

The  proposed  additional  HPSI  discharge 
laping  test  in  section  3.16(1  )c  adequately 
confirms  the  integrity  of  this  piping,  which 
meets  the  intent  of  Ibe  specification.  No 
design  limits  are  exceeded  during  this  test, 
and  it  does  not  involve  a  system  alignment 
which  is  inconsistent  with  the  design  basis  of 
the  system.  The  additional  test  provisions  in 
section  3.16(l)c  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

(3)  Will  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

2.1.1(3)  and  2.1.1(4)  proposed  change: 

The  containment  spray  pumps  are  not 
required  to  function  as  shutdowm  cooling 
pump  in  either  a  primary  or  backup  capacity 
by  the  Fort  Calhoun  Updated  Safety  Analysis 
Report  (USAR)  or  the  basis  section  of 
Technical  Specification  2.1.1.  The  CS  pumps 
were  origlBiiOy  included  in  sections  2.1.1(3) 
and  2.1.1(4)  for  operational  flexibility  and 
maintenance  convenience  reasons,  not 
because  of  any  design  basis  requirement  The 
proposed  restrictions  on  availabihty  of  the 
CS  pumpa  for  shutdown  cooling  service 
therefore  may  result  in  a  reduction  in  the 
level  of  operational  flexibiUty  or  maintenance 
convenience.  However,  this  does  not 
constitute  a  reduction  in  the  margin  of  safety 
as  defined  by  the  Fort  Calhoun  USAR  or  the 
basis  for  Technical  Specification  2.1.1. 

3.16  proposed  change: 

The  clarification  of  the  250  psig  pressure 
test  boundary  in  section  Xie(l)a  ensures  that 
the  containment  spray  pumps'  discharge 
piping  is  sub)ectsd  to  the  proper  lest 
pressure.  As  discussed  in  the  Descriptian  of 
Amendment  Request  the  250  psig  test 
pressure  is  within  the  rating  of  the  CS  pumps' 
suction  pipixv  dowmstream  of  die  snctton 


isolatian  valves.  This  redefinition  of  the  250 
psig  lest  boundary  will  not  reduce  the  margin 
of  safety. 

In  view  of  the  66  psig  desi^i  pressure  of  the 
class  ISlR  SI/CS  pumps'  suction  piping,  there 
is  not  a  significant  additional  margin  of 
safety  associated  with  a  100  psig  (present) 
versus  an  82  psig  (proposed]  minimum  test 
pressure  for  section  3.16(l)b.  The  proposed 
revision  of  the  test  pressure  therefore  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  redefinition  of  the 
section  3.16(1)b  test  boundary  testing  of  LPSI 
and  CS  pump  section  piping  already  tested  to 
a  higher  pressure  in  section  3.16(l)a. 

As  discussed  in  the  Description  of 
Amendment  Request  the  proposed  additional 
HPSI  discharge  piping  test  in  section  3.16(l)c 
adequately  confirms  the  integrity  of  this 
piping,  which  meets  the  intent  of  the 
specification.  No  design  hmits  are  exceeded 
d^ng  this  test  This  is  an  additional  test 
requirement  not  previously  provided  in  the 
Technical  Specifications.  Therefore,  the 
additional  proposed  HPSI  piping  test  does  not 
constitute  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  involves  no  hazards 
consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102. 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20036. 

NRC  Project  Director:  Theodore  R. 
Quay. 

Power  Audiority  of  tlie  State  of  New 
York.  Docket  Na  S>-3SS.  lames  A. 
FUxPatrick  Nuclear  Power  Plant, 
Oswego.  Now  Yoric 

Date  of  amendment  request  June  11, 
1990. 

Description  of  amendment  request' 
The  proposed  amendment  would  delete 
the  reference  to  Regulatory  Guide  1.129 
in  Surveillance  Requirements  4.9.E, 
"Station  Batteries."  and  4.9  J.  "LPQ 
MOV  Independent  Power  Supplies." 
Rather  than  referencing  Regpulatory 
Guide  1.129,  these  proposed  changes 
would  result  in  the  specification  stating 
that  it  is  the  battery  service  (also  called 
a  "duty  cycle")  test  that  is  performed  at 
intervals  not  to  exceed  eighteen  months, 
and  that  it  is  the  performance  discharge 
(also  c^led  a  "capacity")  test  that  is 
performed  at  intervals  not  to  exceed  five 
years.  The  effect  of  these  proposed 
changes  is  to  incorporate  consistent 
terminology,  to  reflect  actual  plant 
practices,  and  to  incorporate  the 


Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  450-1987  standard.  The 
result  is  application  of  an  equalizing 
charge  to  the  batteries  prior  to 
conducting  a  performance  discharge 
(capacity)  test,  but  not  prior  to  a  battery 
service  (duty  cycle)  test.  In  addition,  the 
proposed  change  to  the  Bases  section 
would  indicate  that  the  tests  are 
conducted  in  accordance  with  the  IEEE 
450-1987  standard.  These  changes  are 
proposed  in  response  to  a  commitment 
resulting  from  a  recent  Safety  System 
Ftmctional  Inspection  conducted  by  the 
NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92. 

"The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  provided  above  and  has 
supplied  the  following  information: 

Operation  of  die  James  A.  FitzPatrick 
Nuclear  Power  Plant  in  accordance  with  this 
proposed  amendment  would  not  involve  a 
significant  hazards  consideration,  as  defined 
in  10  CFR  50.92,  since  the  proposed  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
delete  the  references  to  Regulatory  Guide 
1.129  in  Surveillance  Requirements  4.9.E, 
"Station  Batteries,"  and  4.9.F,  "LPCl  MOV 
Independent  Power  Supplies."  Surveillance 
Requirements  4.9.E  and  4.9.F  require  that 
performance  discharge  (capacity)  tests  and 
service  (duty  cycle)  tests  be  performed  on  the 
station  batteries  and  the  LPCI  MOV 
independent  power  supply  batteries  in 
accordance  with  Regulatory  Guide  1.129. 
Regulatory  Guide  1.129  endorses  IEEE  450- 
1975  which  does  not  allow  an  equalizing 
charge  to  be  given  to  the  batteries  before 
conducting  these  tests.  These  proposed 
changes,  which  are  in  accordance  with 
current  industry  standards  (i.e.,  IEEE  450- 
1987),  allow  an  equalizing  charge  to  be 
applied  to  the  batteries  prior  to  performing 
the  5-year  battery  performance  discharge 
(capacity)  test.  In  addition,  the  Bases  section 
has  been  revised  to  state  that  these  tests  are 
being  performed  in  accordance  with  the 
recommendations  of  IEEE  450. 

The  safety  objective  of  the  125  V  DC  Power 
System  is  to  provide  independent  sources  of 
125  V  DC  power  to  all  DC  loads  for  normal 
operating  conditions  and  for  safe  shutdown 
of  the  plant  following  abnormal  operational 
transients  and  postulated  accidents.  The 
safety  objective  of  the  LPCI  MOV 
independent  power  supply  system  is  to 
provjde  an  independent  power  source  for  the 
operation  of  required  motor  operated  valves 
in  the  Low  Pressure  Coolant  Injection  System 
and  the  reactor  water  recirculation  loops 
during  a  loss  of  offsite  power  coincident  with 
a  design  basis  LOCA.  These  safety  objectives 
are  not  affected  by  the  proposed  technical 
specification  changes.  "The  changes  do  not 


alter  the  conclusions  of  the  plant's  accident 
analyses  as  documented  in  the  FSAR  or  the 
NRC  staff's  SER. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated.  The  proposed  TS 
changes  will  result  in  reflecting  actual  and 
desired  plant  testing  conditions,  as  well  as 
incorporation  of  the  industry  standard  (IEEE 
450-1987).  The  proposed  changes  will  result 
in  more  accurate  and  consistent  testing 
methods  and  determination  of  the  standby 
condition  of  the  batteries.  No  changes  to 
existing  plant  systems,  components,  or 
equipment  results  from  the  proposed  change. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  change  does 
not  involve  modifications  to  existing 
equipment  components,  or  systems.  The 
testing  methods  being  used,  and  which  are 
addressed  in  the  proposed  TS  change,  result 
in  a  more  accurate  determination  of  the 
condition  of  the  main  station  and  the  LPCI 
independent  power  supply  batteries  and  are 
in  agreement  with  the  approved  industry 
standard. 

The  staff  has  reviewed  and  agrees 
with  the  licensee's  analysis  of  the 
significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director  Robert  A. 
Capra. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County.  California 

Date  of  amendment  request  April  28, 
1990,  as  supplemented  luly  12, 1990. 

Description  of  amendment  request 
The  Sacramento  Municipal  Utility 
District  (SMUD,  The  District)  has 
decided  to  permanently  cease 
operations  at  the  Rancho  Seco  Nuclear 
Generating  Station.  The  Rancho  Seco 
reactor  has  been  defueled  and  the 
reactor  fuel  is  currently  stored  in  the  on  • 
site  spent  fuel  pool.  The  proposed 
amendment  would  modify  the  license  to 
a  possess-but-not-operated  status 
("possession  only  license").  This 
proposed  amendment  would  allow 
SMUD  to  possess  special  nuclear 
material,  but  not  operate  the  nuclear 
reactor  by  removing  the  authority  to 
operate. 

Additionally,  in  support  of  this 
amendment  request,  SMUD  submitted  a 
Plan  for  Ultimate  Disposition  of  the 
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Facility  on  July  12. 1990  that  provides  a 
status  report  on  SMUD's  preliminary 
planning  for  decommissioning  the 
Rancho  Seco  Nuclear  Generating 
Station. 

Injection  System  and  the  reactor  water 
recirculation  loops  during  a  loss  of 
offsite  power  coincident  with  a  design 

basis  LOCA, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

This  Proposed  Amendment  to  the  Facility 
Operating  License  prohibits  operation  of  the 
Rancho  Seco  reactor  at  any  power  level.  The 
District  has  no  intention  of  taking  the  reactor 
critical  again.  Existing  analyses  address 
potential  accident  scenarios  from  a  reactor 
shutdown  condition  through  power  operation. 
Maintaining  die  fuel  subcritical  results  in  an 
increase  in  margins  of  safety  from  an 
accident  analysis  standpoint.  No  new 
accidents  or  failure  modes  are  created  by 
maintaining  die  reactor  in  the  defueled  mode. 

The  District  has  reviewed  this  Proposed 
Amendment  against  each  of  the  criteria  of  10 
CFR  50.92  and  concludes  that  this 
amendment  would  not: 

•  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  since  it  imposes 
additional  operation  restrictions  while  not 
modifying  the  present  plant  protection 
systems  and  controls  necessary  to  preserve 
and  protect  the  integrity  of  die  spent  fuel  and 
spent  fuel  pool;  or 

•  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  it  does  not  modify 
the  facility  or  permit  activities  of  a  different 
kind  than  those  that  are  presendy  allowed;  or 

•  involve  a  significant  reduction  in  a 
margin  of  safety  since  it  allows  no  new 
activities,  and  adds  additional  conservative 
restrictions  on  plant  operations. 

Therefore,  the  District  concludes  diat 
Proposed  Amendment . . .  involves  no 
significant  hazards  consideration. 

The  staff  has  reviewed  the  Ucensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
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lioensee'*  analysU.  Therefore,  the  staff 
proposee  to  detennine  that  the  pn^msed 
amendment  fanrdvet  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Ubraiy,  7340  24th  Street  Bypass, 
Sacramento,  Cahfomia  95882. 

Attorney  for  licensee:  Jan  Schorl, 
Sacramento  Municipal  Utility  District, 
6201  S  Street,  P.O.  Box  1583a 
Sacramento,  Califtmia  95613. 

NRC  Acting  Project  Director:  John 
[.arkins. 

Tennessee  Valley  Anihority.  Docket  No. 
50-280.  Browns  Ferry  Nuclear  Plant, 
Unit  2,  Limestone  County.  Alabama 

Date  of  amendment  requests:  June  8. 
1990  (TS  285). 

Description  of  amendment  requesta: 
The  Tennessee  Valley  Authority  tTVA), 
with  support  from  the  General  Electric 
Company,  conducted  an  extended  load 
line  limit  analysis  (ELLLA)  of  the 
ftowns  Feiry  Nuclear  (BEN)  Plant.  Unit 
2.  for  Cycle  6.  As  a  result  of  this 
analysis,  TVA  proposed  to  amend  the 
BFN.  Unit  2,  Technical  Specifications 
(TS)  to  allow  for  expanded  reactor 
operation  in  a  region  of  higher  core 
power  versus  core  flow.  More 
specifically,  TVA  proposed  to  revise — 
(1)  Limiting  Safety  System  Settings 
(LSSS)  of  Sections  2.1.A.l.a  and  c  by 
prescribing  different  equations  for  the 
flow-biased  Average  Power  Range 
Monitor  (APRM)  scram  and  rod  block 
setpoints,  (2)  Ftgores  2.1-1  and  2.1-2  to 
indicate  tl^e  revised  flow-biased  scram 
and  rod  block  lines,  (3)  Bases  of  TS 
Section  2.1  as  appropriate,  (4]  Table 
3.2.C  to  specify  the  revised  APRM 
upscale  trip  level  setting,  and  (5) 
Limiting  Condition  for  Operation  (LCO) 
3.5.L1  to  correct  a  typographical  error 
and  specify  new  equations  for  the 
APRM  flow-biased  scram  and  rod  block 
setpoints. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  established 
regulatory  standards  for  determining 
whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
50.92(c).  10  CFR  5091  requires  that  at 
the  time  a  licensee  requests  cm 
amendment,  it  must  provide  to  the 
Commission  its  analyses,  using  the 
standards  10  CFR  S0J92  on  the  issue  of 
no  significant  hazards  consideration. 
Therefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  S0.92,  TVA  has 
provided  the  following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increaae  in  the  probabilHy  or 
consequences  of  sccidentls]  previously 
evaluated. 


Tlw  piopoaad  change  will  expand  the 
operatiqg  domain  to  allow  operation  in  a 
region  of  higher  core  power  versus  core  flow 
up  to  rated  power  oondltiwas.  The  extended 
load  line  Unit  analyaaa  (ELLLA)  conaiderad 
the  effects  of  the  change  on  previously 
evaluated  accidents.  The  ELLLA  showed  that 
the  results  of  these  events  meet  the  limiting 
safety  desi^i  criteria.  Furthermore,  the 
propoeed  change  will  not  a&ect  the 
operabiUty  of  safety-felated  equipment 
neceiaaiy  to  mitigats  the  effects  of  design 
basis  act^dents.  Therefore,  the  change  will 
not  significantly  increase  the  probal>ility  or 
ooDsequenoes  of  accidents  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  require  the 
addition  of  any  new  equipment  to  the  plant 
design  or  require  any  existing  equipment  to 
operate  in  a  different  manner  from  which  it 
was  designed  to  operate.  The  plant  operating 
domain  is  being  expanded  slightly  by 
changing  the  APRM  now-biased  rod  block 
and  scram  setpoints.  However,  the  plant 
design  iMsis,  105%  steam  flow  at  lOOX  core 
flow,  is  not  changed. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  affect  the 
ability  of  the  plant  safety  related  trips  or 
equipment  to  perform  their  intended 
functions.  Although  the  flow-biased  APRM 
scram  setpoint  is  being  slightly  increased,  no 
credit  for  this  scram  is  considered  in  the 
licensing  Iwsis  or  the  QXLA.  The  AFKM 
flow-biased  scram  serves  as  an  additional 
scram  over  and  above  those  required  to 
maintain  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration  and 
concurs  with  the  licensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  TVA's  application  for 
amendments  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  PubUc  Library,  South 
Street  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  HUl  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket 
No.  SO-260,  Browns  Ferry  Nuclear  Plant, 
Unit  Z  Limestone  County.  Alabama 
Date  of  amendment  request  July  3. 1990 
(TS284). 

Description  of  amendment  request 
The  Browns  Ferry  Nuclear  (BFN)  Plant. 
-  Unit  2.  Technical  Specifications  (TS)  are 
being  revised  as  follows: 

1.  Table  3.7 A.  "Primary  Containment 
Isolation  Valves,"  is  being  revised  to  indode 
the  Post-Accident  Sampling  System  (PASS) 
liquid  and  gas  retrnn  to  tons  valves  (FSV- 
43-40  and  FSV-43-42)  and  the  PASS  Rasidnal 


Heat  Removal  liquid  sample  vahres  (FSV-43- 
SOandFSV-43-56). 

Z.  TaUe  3.7  A  "Primary  Containment 
Isolation  Valves,"  is  being  revised  to  include 
the  Drywell  Control  Air  (DCA)  System  inlet 
header  dieck  vahres  (32-2Sie  and  32-2521) 
and  the  Containment  Atmospheric  Dilution 
(CAO)  crosstie  to  DCA  check  vahw  (84-880). 

3.  Section  6.a  "Administrativa  Controls,"  is 
being  revised  to  add  a  new  spedficatiaii. 
A.a.8.  which  requires  BFN  (to)  establish, 
implement  and  maintain  the  capability  to 
obtain  and  analyze  reactor  coolant, 
radioactive  iodines  and  particulates  in  plant 
gaseous  effluents,  and  containment 
atmosphere  samples  under  accident 
conditions.  The  activities  associated  widi  this' 
capability  shall  include  (1)  training  of 
personnel  (2)  procedures  for  sampling  and 
analysis,  and  (3)  provisions  for  maintenance   . 
of  sampling  and  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  5a91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  PASS  containment  isolation  valves 
satisfy  the  design  criteria  for  BFN 
containment  isolation  valves.  This 
modification  does  not  significantly  affect  the 
ability  of  the  containment  to  perform  its 
ultimate  safety  objective,  which  is  to  assure 
containment  integrity  and  maintain  post- 
design  basis  accident  fission  product  releases 
below  10  CFR  100  limits.  These  containment 
isolation  valves  will  be  provided  with 
automatic  isolation  signals  from  the  Primary 
Containment  Isolation  System.  These  valves 
are  powered  from  Class  IE  power  supplies. 

The  addition  of  the  PASS  containment 
isolation  valves  by  this  proposed  amendment 
does  not  eliminate  or  modify  any  requirement 
or  commitment  to  comply  with  the  provisions 
of  10  CFR  SO,  Appendix ).  The  operation  of 
these  containment  isolation  valves  or  the 
failure  of  any  single  valve  to  operate  does  not 
affect  the  Final  Safety  Analysis  Report 
(FSAR)  analysis  of  design  t>ases  accidents. 
Therefore,  the  addition  of  these  valves  does 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  DCA  and  CAD  oontainment  ist^tion 
valves  satisfy  the  desiyi  criteria  for  BFN 
containment  isolation  valves.  This 
modlfiattio"  does  not  significantly  affiect  the 
ability  of  the  containment  to  perform  its 
ultimate  safefy  objective,  which  is  to  assure 
containment  integrify  and  maintain  poat- 


desipi  basis  accident  flssionproduct  releases 
befewlO'Cm  100  liiBrits.  Ttieev  conteinmeHt 
isolatfauLvalVvaian'cttBok'  valtwsiaBdiwdl' 
automatiially  perfann.tfieiriaal^tonifunctiao 
if  backflow  through  these  lines  is  sensed. 
This-  anvnge  weul  ir  identical  tntfivexistihg 
CAD/DCA  line  into  the  drywell 

Ihraddttionaf  tfaaDCA  andiCAD- 
contaimnantiaolation  valves  by  this. 
proposed  amendment  does  not  eliminateor. 
modffy  any  requirement  or  commitment  to 
comply  with  the  provisions  of'IO  CFR  50; 
Appendix ).  Thr  opera  tion  of  these 
containment  isolation  values  orthefailiire'or 
any  singlft  vdva  to  operate  does^not  affect  the 
Final  Safety  Analysis  Report  (ESAft)  SBafysia 
of  design  baaes-acoident8;'niei«fore:  the? 
addition  of-theaB  «alv«s-daes>not 
significantly'  increase  tha-probabilUy  or 
consequences  oTan  accident  pravioualy 
evaluated. 

The  purpose  of  requiring  the  ADS  valves 
[to]  be  operable  for  100  days  following  an 
accident  is  to  provide  the  operators  witit  the 
abilify  to  manualfy  decrease  the  pressure  of 
the  primary  system.  The  addition  of  a 
redundant  supply  line- to  the  ADS 
accumulators  will  aid  in  mitigatian  of  the 
consequences  of  anaccident  by  enhancing 
the  reliability  of  ADS  operation. 

The  purpose  of  the  PASS  is  to  perform 
radiological  and  chemical  analyses  of  reactor 
coolant  and  containment  atmosphere  samples 
after  a  design  basis  accident  has  occurred. 
Otherwise,  tha  PASS  is  only  operated  for 
short  periodacof  tim»  to  support  training  and 
calibration  actiwties.  The  operationof  tfai 
PASS  or  thefaibre  of  the  PASS  to  operate- 
does  not  affect  the  Final  Safety  Analysis 
Report'  (FSARJ  analysis  of  desi^  bases 
accidents.  Therefore,  the  addition  of- an 
administrative  requirement  to  establish  and 
maintain  a  post-acddent  sampling  capabihty 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accidmt 
previously  evaluated^  This  sampling  and 
analytical  capability  twill  aid  in  mitigation  of 
the  consequences  of  an  accident  by  providing 
timely  information  to  operating  personnel  on 
certain  plant  parameters. 

2.  This  proposed  change  does  not-  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  an  acddsnt  previously 
evaluated. 

The  addition  of  four  PASS  primary 
containment  isolation  valves  and  the  three 
primary  contaiunent  isolation  valves 
associated  with  the  redundant  nitrogen 
supply  liiie  to  the  ADS  accumulatore  by  this 
proposed  amendment  does  not  eliminateor 
modify  any  requirement  or  commitment  to 
comply  vwth  the  provisions  oflO  CFR  30; 
Appendix  ),  or  BFN  Technical  St^edfication 
3/4.7.A  These  additional  oontaiimient 
isolation  valves  satisfy  the  design  crileriefor 
the  containment  isolation  valves  for  BFN 
systems  which  penetrate  primary 
containment  and  areof  comparable  size  and 
configuration.  .The  addition  of  this  equipment 
will  not  requine^  any  existing  equipment' to 
operate  lira  different  manner  from  which- it 
was  designed  to  operate.  The  operation  of 
these  oontainment  isolation  valves  or  the 
failure  ormy  singlevalveto  operate  does  not 
affaot  the  Final' Safety  Abalyeie  Report 
(FSAR)  analysis  of  desifpi  bases- accidents. 


No  operatian  outside  the  plant  design  basis  is 
intredlHsea,  so  Iheie  isne<poBsibilll]i  mr 
creation  of  a  new  or  different  Hind  of 
aooideirt-'freB  anypiewtwislipsiiBluatedi 

Theadditfon  of  a  i«qaimmant'tt»  establish 
and  maintain  aippstHniuldeBtsHiHpltny 
capafaihtyivadminiSlrativKand  does  nat;aitli 
any  nawequipment'to.  thKplant.0BreqtiiBe 
any  existii^equipment  to'ba.  operated  in  e 
different  manner  boa}  which  it.wa»  designed, 
to opeEata..'IheBelbre,  then  is  naeffect  on  the 
Final  Skfefy  Analysis  Report  (FSAR). analysis 
of  design  bases  accidents.  No  operation 
outside  the  plant  design  basis  is  introduced; 
so  there  is  no  possiiHlifyfbr  creation  of  enew 
or  different  kind  of  accident  from'  any 
previously  evaluated. 

31  Ihis  proposed  change  does-not^ilnwiva  a 
signifiBant  reduction  in  »margin  of  safety. 

llieadditimi  of  four  BA8&  primary 
containment  isolation  valves  and.  tl»  three 
primuy  oontainment  isolation  valves- 
associated  with  the  redundant  nitrogen 
supply  line  to  the  ADSaccumulators  by  this 
proposed  amerdment  is  consistent  with  the 
existing  BFN  Safety  Analysis.  No  adverse 
safety  impact  or  significant  reduction  in 
s^efy  margins  occur  due  to  the  addition  of 
these  valves.  The  changes  do  not  significantly 
affect  the  abilify  of  the  containment  to 
perform  its  ultimate  safefy  objective  to  assure 
contaimnent  integrify  and  maintain  post- 
design  bans  accident  fisaion  product  leieaaa 
below  10  CFn  100  UmitSi  BFN  commitments 
to  comply  with  the  praviaionsof  10  CFR  SO; 
Appendix);  andBFN  Technical  Specification. 
3/4. 7.A  are  not  altered  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safefy. 

The  addition  of  a  requirement  to  establish 
and  maintain  a  post-accident  sampling 
capabilify  is  administrative.  No  adverse 
safefy  impact  or  reduction  in  safefy  mai^s 
occur  due  to  this  change.  This  change  does 
not  physically  modify  any  equipment 
setpoints,  or  initiation  sequence  of 
equipment.  Therefore,  this  proposed  change 
does  not'involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  staff  has  reviewed  the  licensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration  and 
concurs  with  the  licensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  this  application  for 
amendment  does  not  involve  significant 
hazards  considerations; 

Local  Public  Document  Room 
location:  Athens  PnbUc  Library,  South 
Street,  Athens,  Alabama  39611. 

Attorn^  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  HiU  Drive,  Ell  633, 
Knoxville,  Tennessee  37902; 

NRC  Project  Director  Frederidi  Jl 
Hebdon. 

Tennessee  Valfoy  Authority;  Docket  No. 
260.  Browns  FJsrty  Nodear  Plant;  Unit  2; 
Limestone  Coanty,  Alabama 

Dtite  of  amendment  request  ]\}iy  6. 
1990  (TS  2811. 

Description  of  amendment  reqpest 
The  Browns  Ferry  Nucleer  (BFN)  Plant 


Unit  2h  Technical  Spedfloations  (JSs). 
an  being.rmrised'  as-  foUdwa:. 

f.  RMse-theramarks^fbrthe  fium>ti(B> 
"Instrument  Chaiuiul    Heiilui  Low  Water 
Levai"  tenfiesV  new  names' fbrihe 
Autnmetie  Depressurintion  System  (^SX)' 
timers;  The  amounf  of  tirae  delay  is- ne-lbnger 
in  the-nnne. 

2i  Revise  tfae'remarb  for  die  function 
"Inttmment  Channel— DtyweH'fflgh 
Pressure'*  to  reflect  that  the  lOfrsacond  deiky 
timer  is  now  called  die  ADS-  tiner: 

3.  Revise  the  ASS^  timer  entrieB- in  Table 
3:2.b  to.  reflect  thr  new  time  delhy  names  and 
the  range  of  allowafaie  values  for  each  timer. 

4.  Revise  die  AOfttimerentrierin  Table 
4.2.b  to  reflect  the  new  time  delay  nameai 

5.  Revise  Bases  Section  3:2  to  reflect  the 
new  ADS  time  delay  names  and  to  be  in 
apeement  with  changes  1  through  4  above. 

6.  Revise  Limiting  Condition  for  Operation 
(LCO)  3.5.G.r(ADS)  to  require  six  ADS  valves 
to  be  operable  prior  to  startup. 

7.  Revise  LCOk  3.S.G.2  and  X5.G.3  to  be 
consistent  with  the  Boiling-Water  Reactor 
(BWR)  Standard  TSs  (NUREG'0123), 

S;  Revises  Bases  Section  3.5.G  (ADS)  to 
reflect  the  LCO  changes  and  to  more 
accurately  reflect  system  characteristios. 

Basis  fifr  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.^  requires  that  at  the  time  a  licensee 
requesta  an  amendment  it  must  provide 
to  the  Commission  its  analysesi  using 
the  standards  in  Section  50.^  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  5a92.  the 
licensee  has  perfonned  and  provided,  the 
following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  accident  previously 
evaluated! 

Changes  1  through  3  above  are  the  result  of 
a  revision  to  the  settings  for  the  ADS 
initiation  timers  and  the  ADS  high  drywell 
pressure  bypass  timers.  The  new  settings  are 
the  result  of  a  bounding  reanaiysis  for  the 
ADS  high  drywell  pressure  bypass  timer 
function  based  on  replacement  of  the  Yarway 
columns  for  the  water  level  instruments  for 
Unit  2  with  instrumentation  located  outside 
the  drywell.  This  eliminated  the  bias  of  the 
reactor  low  level  setpoint  for  ADS;  low 
pressure  coolant  injection  (LPCI)  and  core 
spray  (CS)  initiation  assimied  in  the  previous 
analysis.  Also,  the  ADS  initiation  timer  has  a 
higher  uncertainfy  than  used  in  the  original 
calculation. 

These  TSchanges  do  not  involve  any 
changes  to  the  plant  except  the  ADS 
initiation  and  ADS  high  drywell  pressure 
bypass  timer  settings.  They  will  ensure  that 
die  ADS  automatically  initiates  for  events  in 
which  reactor  vessel  water  level  cannot  be 
maintained.  The  ADS  initiation,  will  occur 
soon  enou^to  ensme  that  the  peak  cladding- 
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temperature  (PCT)  does  not  exceed  the 
applicable  limits  (i.e.,  2000  'F  for  evente  causing 
high  drywell  pressure.  The  large  stresses  on 
the  reactor  vessel  caused  by  a  rapid 
depressurization  were  included  in  the  design 
of  the  reactor  vessel  and  these  stresses  will 
not  be  increased  by  the  proposed  changes. 
Hie  changes  will  allow  the  operator  sufficient 
time  to  determine  the  necessity  of  an  ADS 
initiation  and  to  prevent  unnecessary  ADS 
initiations  by  resetting  the  ADS  initiation 
timer  or  utilizing  the  manual  inhibit  switch. 

Changes  8  through  8  increase  the 
requirement  for  operable  ADS  valves  prior  to 
startup  to  six  valves  from  the  current  four 
and  revise  LCOs  3.5.G.2  and  3.5.G.3  for 
inoperable  ADS  valves  so  they  are  similar  to 
the  BWR  Standard  TSs. 

Conservatively  increasing  the  number  of 
ADS  valves  required  to  be  operable  prior  to 
startup  ensures  that  sufficient  capacity  exists 
to  reduce  reactor  vessel  pressure  to  within 
the  operating  range  of  the  low  pressure 
injection  systems,  even  with  two  ADS  valves 
made  inoperable  by  the  loss  of  a  reactor 
MOV  board. 

The  proposed  changes  to  LCOs  3.5.G.2  and 
3.5.G.3  will  ensure  that  adequate  capability 
exists  to  prevent  the  PCT  from  being 
exceeded  in  an  accident  even  if  sufficient 
[all]  ADS  valves  are  not  operable  (i.e.,  HPCI 
[High  Pressure  Coolant  Injection],  core  spray, 
and  LPCI  are  required  to  be  operable).  If 
more  than  one  ADS  valve  is  inoperable, 
continued  operation  is  not  allowed. 

The  only  design  basis  accident  described  in 
diapter  14  of  the  Final  Safety  Analysis 
Report  which  is  affected  by  this  change  is  the 
m^n  steam  line  break  outside  of  secondary 
containment  These  technical  specification 
changes  will  revise  the  ADS  initiation  timer 
and  ADS  high  drywell  pressure  bypass  timer 
settings  to  ensure  depressurization  early 
enou^  so  the  low  pressure  injection  systems 
can  operate  to  maintain  the  PCT  below  1500 
T.  The  change  to  require  six  ADS  valves 
operable  will  conservatively  ensure  that  an 
adequate  ADS  capacity  exists.  Therefore, 
these  changes  will  not  increase  the 
probability  or  consequences  of  this  accident 
2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  ADS  provides  for  automatic 
depressurization  of  the  nuclear  system  as 
needed  to  allow  operation  of  LPCI  and  CS 
systems  to  protect  the  Tuel  barrier  from 
overheating.  The  ADS  uses  six  of  the  thirteen 
nuclear  system  pressure  rehef  valves  to 
relieve  high  pressure  steam  bom  the  reactor 
vessel  to  the  suppression  pool  For  a  large 
line  break  of  the  primary  system,  operation  of 
the  ADS  would  not  be  required  since  the 
large  break  would  result  in  rapid 
depressurization  of  the  primary  system. 
However,  for  smaller  line  breaks  in  which  die 
primary  system  does  not  depressurize  quickly 
and  the  high  pressure  coolant  systems  cannot 
maintain  reactor  vessel  level  greater  than  378 
inches  above  vessel  zero  (AVZ),  the  ADS 
operates  to  reduce  the  reactor  vessel  pressure 
to  nvithin  the  discharge  head  of  the  LPCI  and 
CS  systems.  By  performing  this  function,  the 
ADS  in  Qonjimction  «vith  LPCI  and/or  CS  acts 
as  a  backup  to  the  HPCI  system,  thus 


ensuring  core  cooling  when  the  HPCI  system 
is  not  available. 

Initiation  signals  received  by  the  ADS  logic 
and  the  operation  of  plant  systems  following 
ADS  initiation  are  not  affected  by  this 
change.  The  TS  change  will  result  in  earlier 
initiation  of  ADS  which  will  ensure  adequate 
core  cooling  when  ADS  is  required  to 
operate.  The  change  will  also  require  two 
additional  ADS  valves  to  be  operable  prior  to 
startup.  This  will  ensure  that  at  least  four 
ADS  valves  are  available  to  mitigate  an 
accident  as  required  by  the  analysis  even 
with  two  valves  made  inoperable  by  the  loss 
of  a  reactor  MOV  board.  No  new  or  different 
kind  of  accident  is  introduced  by  requiring 
more  valves  or  shortening  the  initiation  times. 
3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  analysis  performed  by  General  Electric 
for  the  original  installation  of  the  ADS  high 
drywell  pressure  bypass  timers  evaluated  the 
PCT  after  the  bypass  timer  timed  out,  the 
ADS  timer  timed  out  (120  seconds],  the  ADS 
valves  opened,  and  the  low  pressure  cooling 
systems  operated.  The  analysis  predicted 
that  the  maximum  PCT  would  be  1424  *F. 

The  bounding  reanalysis  performed  by  GE 
utilized  data  frttm  the  previous  BFN  analysis 
and  data  frt>m  similar  plants.  It  took  into 
account  differences  between  the  original 
calculation  assumptions  and  actual  plant 
configuration  and  operation.  This  bounding 
analysis  concluded  that  for  an  ADS  high 
drywell  pressure  bypass  timer  cuialytical 
limit  of  360  seconds,  the  PCT  will  not  exceed 
1500  *F.  This  is  not  significantly  different  bom 
the  PCT  of  1424  *F  which  was  previously 
calculated  for  the  original  installation  of  the 
bypass  timers  as  required  by  NUREG-0737, 
Item  U.K.3.18. 

The  change  to  require  six  ADS  valves  to  be 
operable  prior  to  startup  will  increase 
the  margin  of  safety  over  the  present 
requirement  of  four  operable  ADS  valves. 
This  will  ensure  that  even  if  a  failure  of  a 
reactor  MOV  board  occurs  and  makes  two 
ADS  valves  inoperable,  four  valves  will  still 
be  operable.  An  analysis  has  shown  that  four 
ADS  valves  are  capable  of  depressurizing  the 
reactor  rapidly  enough  to  maintain  a  PCT  of 
1500 'F. 

The  staff  has  reviewed  the  licensee's 
TS  amendment  application  and  analysis 
of  no  significant  hazards  consideration 
and  concurs  with  the  licensee's 
conclusions.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  do  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  .Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 


Tenneaaee  Valley  Autfiority,  Dodcet  No. 
5IK-2MI,  Browns  Feiry  Nuclear  Plant. 
Unit  2,  Limestone  County,  Alabama 

Date  of  amendment  request  July  13, 
1990  (TS  290). 

Description  of  amendment  request 
The  Browns  Ferry  Nuclear  (BFN)  Plant 
Unit  2,  Technical  Specifications  (TS)  for 
the  high  temperature  isolation  setpoint 
of  the  High  Pressure  Coolant  Injection 
(HPCI)  and  Reactor  Core  Isolation 
Cooling  (RCIC)  Systems  are  being 
revised  as  a  consequence  of  the  results 
from  computer  modeling  analyses  of 
high  energy  line  breaks  (HELBs) 
conducted  by  the  Tennessee  Valley 
Authority  (TV A).  These  results 
indicated  that  certain  HPCI  and  RCIC 
System  HELB  scenarios  might  not 
generate  sufficiently  high  temperatures 
to  actuate  primary  isolation.  'Therefore, 
current  TS  Table  3.23  will  be  revised  to 
incorporate  new,  more  conservative, 
allowable  setpoint  values  for  the  HPCI 
and  RCIC  steam  line  space  instrument 
channels.  Additionally,  both  TS  Tables 
3.2.B  and  4.2.B  will  indicate  the  specific 
areas  (torus  and  ptunp  rooms)  where 
temperatures  are  being  monitored.  A 
new  note  1.E,  regarding  operability 
requirements,  will  be  added  to  Table 
3.2.B  and  existing  note  4  is  being 
deleted.  And.  the  Bases  for  TS  Section 
3.2  would  be  changed  for  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  S  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  iii  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
foUowing  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  HPCI  and  RCIC  steam  line  space  high 
temperature  isolations  are  provided  to  ensure 
automatic  closure  of  each  system's  primary 
containment  isolation  valves  for  a  HPCI  or 
RCIC  steam  line  break.  The  isolation  occurs 
when  a  very  small  leak  has  occurred.  If  the 
small  leak  is  allowed  to  continue  without 
isolation,  offsite  dose  limits  may  be  reached. 
TVA  has  utilized  computer  modeling 
techniques  to  predict  the  temperature 
response  of  various  reactor  building  zones  to 
high  energy  line  breaks.  The  results  indicate 
that  temperatures  t)elow  the  pr«>sent  200  *F 
technical  specification  value  may  be  present 
for  various  HPCI  and  RCIC  line  break 
scenarios.  The  proposed  change  is  being 


made  so  that  HPCI  and  RCIC  steam  line 
breaks  will  be  detected  and  isolated  at  the 
same  or  lower  area  temperatujres. 

The  change  to  the  allowable  values  of 
temperature  in  Table  3.2.B  is  in  a 
conservative  direction  and  provides  the  same 
or  earlier  detection  and  isolation  of  HPCI  and 
RCIC  steam  line  breaks.  A  new  note  1.E  is 
added  to  Table  3.2.B  and  referenced  for  the 
HPCI  and  RCIC  high  temperature  instrument 
channels  which  requires  an  inoperable 
channel  to  be  tripped.  Both  Tables  3.2.B  and 
4.2.B  are  revised  to  differentiate  between 
temperature  monitoring  areas  with  different 
allowable  values.  Changes  to  the  bases  are 
being  made  so  it  is  consistent  with  the  tables. 
The  changes  have  no  effect  on  the  probability 
of  an  accident  and  they  will  reduce  the 
consequenoes  of  an  accident  through  the 
same  or  earlier  detection  and  isolation. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the  HPCI/RCIC 
steam  line  space  high  temperature  isolations 
does  not  involve  any  modification  to  plant 
equipment  No  new  failure  modes  are 
introduced.  There  is  no  effect  on  the  function 
or  operation  of  any  other  plant  system.  No 
new  system  interactions  have  been 
introduced  by  the  change.  The  results  of  a 
break  in  the  HPCI  or  RCIC  steam  lines 
remain  as  before.  The  HPCI  or  RCIC  steam 
line  area  temperature  switches  will  still 
detect  a  break  due  to  an  increase  in  area 
temperatures  and  close  the  system  primary 
containment  isolation  valves  to  prevent 
reactor  coolant  loss.  The  proposed  change 
will  conservatively  serve  to  detect  and 
mitigate  IfPCI  and  RCIC  line  breaks  more 
expeditiously. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  will  be  enhanced  by 
ensuring  that  HPCI  and  RCIC  steam  line 
breaks  are  isolated  at  the  same  or  lower 
steam  line  area  temperatures.  Computer 
modeling  techniques  were  utilized  to  predict 
the  temperature  response  in  various  areas 
through  which  the  HPQ  and  RCIC  steam 
lines  pass.  The  setpoints  are  established 
above  the  maximum  expected  room 
temperatures  to  avoid  spurious  actions  due  to 
ambient  conditions  and  below  the  analytical 
limits  to  ensure  timely  pipe  break  detection 
and  isolation.  The  design  and  function  of  the 
affected  components  has  not  been  changed. 

The  staff  has  reviewed  the  licensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration  and 
concurs  with  the  licensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  TVA's  application  for 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville.  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdon.1 


Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant 
Unit  2,  Limestone  Cotmty,  Alabama 

Date  of  amendment  request  August  6, 
1990  (TS  291). 

Description  of  amendment  request  As 
part  of  its  Nuclear  Performance  Plan  for 
Browns  Ferry  Nuclear  (BFN)  Plant  Unit 
2,  the  Tennessee  Valley  Autiiority 
(TVA)  re-evaluated  the  calculations  that 
support  the  technical  basis  for  the 
setpoints  and  limits  of  those  parameters 
that  establish  and  bound  safe  shutdown 
of  the  plant  During  this  process,  TVA 
determined  that  the  Level  1  trip  setpoint 
for  Low  Reactor  Pressure  Vessel  (RPV) 
Water  Level  was  not  conservative. 
Consequentiy,  TVA  proposed  to  revise 
the  BFN,  Unit  2,  TS  to  incorporate  a 
more  appropriate  trip  setpoint  for  the 
Level  1  Low  RPV  Water  Level  based 
upon  a  new  analytical  (safety]  limit  from 
General  Electric  (GE).  In  particular,  TS 
Section  2.I.C.  Tables  3.2A  3.2.B  and 
3.7.D,  and  the  Bases  for  TS  Sections  3.2 
and  3.7/4.7  woidd  be  revised  to  specify 
a  Limiting  Safety  System  Setting  (LSSS) 
and  associated  trip  setpoint  of  398 
inches  above  vessel  zero  (AVZ)  vice  378 
inches  AVZ.  Also,  the  current  Safefy 
Limit  of  378  inches  AVZ  specified  in  TS 
Section  l.l.C,  and  its  Bases,  would  be 
changed  to  the  new  GE  analytical  limit 
of  372.5  AVZ.  Furthermore,  TVA 
proposed  to  delete  the  temporary  TS 
amendment  (amendment  no.  158 
approved  December  15, 1988)  regarding 
RPV  water  level  monitoring 
instrumentation  since  the  modifications 
that  made  this  amendment  necessary 
are  complete. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  estabUshed 
regulatory  standards  for  determining 

whether  a  significant  hazards  

consideration  exists  as  stated  in  10  CFR 
50.92(c).  10  CFR  50.91  requires  that  at 
the  time  a  licensee  requests  an 
amendment  it  must  provide  to  the 
Commission  its  analyses,  using  the 
standards  in  10  CFR  50.92,  on  the  issue 
of  no  significant  hazards  consideration. 
Therefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  50.92,  TVA  has 
provided  the  foUowing  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

TVA  committed  in  the  Nuclear 
Performance  Plan  Volume  in  to  ensure  that 
calcidations  exist  to  support  the  safe 
shutdown  basis  of  unit  2. 

During  the  process  of  generating  accuracy 
and  setpoint  calculations,  a  parameter  (Level 
1  low  RPV  water  level)  was  determined  to 
have  a  technical  specification  trip  setting 
which  did  not  agree  with  calculation  results 


and  based  on  the  new  calculation 
methodology  was  not  conservative. 

The  Level  1  low  RPV  water  level 
instruments  ensure  that  the  core  spray  and 
low  pressure  coolant  injection  systems  are 
initiated  at  a  low  reactor  water  level  (greater 
than  or  equal  to  398  inches)  to  mitigate  a  loss 
of  coolant  accident  and  isolate  the  main 
steam  lines  to  prevent  inventory  loss. 

No  equipment  changes  are  being  made.  The 
changes  will  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  actual  trip  setpoint  will 
remain  unchanged. 

The  design  basis  accident  in  chapter  14  of 
the  Final  Safety  Analysis  Report  affected  by 
this  change  is  Oie  loss  of  coolant  accident. 
The  change  will  ensure  that  the  trip  level 
setting  for  the  Level  1  low  RPV  water  level  is 
properly  established  so  that  the  analytical 
limit  is  not  exceeded. 

Temporary  technical  specification  TS  261T 
allowed  the  automatic  initiation  capability  of 
specific  reactor  low  water  level  instruments 
to  be  inoperable  during  the  time  the  reactor 
vessel  water  level  monitoring  system 
modification  was  being  performed.  Deletion 
of  this  temporary  amendment  is 
administrative  in  nature  and  will  therefore 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &t>m  any  accident  previously 
evaluated. 

The  proposed  change  to  the  Level  1  low 
RPV  water  level  trip  level  setting  does  not 
involve  any  modification  to  plant  equipment. 
No  new  failure  modes  are  introduced  and  no 
new  system  interactions  have  been 
introduced.  The  results  of  a  low  reactor 
vessel  water  level  remain  as  before.  The 
same  protective  functions  will  still  occur  at 
the  Level  1  low  RPV  water  level 

The  change  to  delete  TS  261T  is 
administrative  in  nature.  No  new  or  different 
kinds  of  accidents  can  be  created  by  this 
change  because  it  conservatively  revises  the 
technical  specifications  to  delete  an 
exception  to  the  operability  requirements  for 
certain  reactor  low  water  level  instruments. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  will  be  increased  by 
ensuring  that  the  trip  level  setting  for  the 
Level  1  low  RPV  water  level  is  sufficiently 
removed  from  the  analytical  limit  so  that  the 
analytical  limit  is  not  exceeded.  The  trip  level 
setting  has  been  selected  utilizing  the 
methodology  endorsed  by  Regulatory  Guide 
1.105  and  provides  a  conservative  assurance 
that  the  trip  function  wrill  occur  at  or  before 
the  analytical  limit  The  new  trip  level  setting 
is  sufficiently  removed  from  the  normal 
operating  range  such  that  the  incidence  of 
spurious  trips  should  not  be  increased. 
Neither  the  design  nor  function  of  the 
affected  components  has  been  changed. 

The  proposed  change  to  delete  TS  261T  will 
remove  an  exception  to  the  operability 
requirements  for  certain  reactor  low  water 
level  instruments  that  was  needed  during  the 
reactor  vessel  water  level  monitoring  system 
modification.  The  modification  has  been 
completed.  This  change  will  not  reduce  thr 
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maigin  of  Mfety  but  wili  actnally  inoeaM 
raquinmrato. 

The  staff  has  reviewed  the  licensee's 
amendment  applicatioa  and  analysis  of 
no  significant  hazards  consideration  and 
coacan  with  the  Hcensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  ftat  TVA's  apphcation  for 
amendments  does  not  involve 
sigiuficant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Adiens,  Alabama  35611. 

Attorney  for  licensee:  General 
Ckransei.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdcm. 

Tmiiinssnii  VaBay  Autfaocity.  Docket 
Nos.  S0-2M  and  2a«,  Browns  Ferry 
Nuclear  Flai^  Units  2  and  3,  limestone 
Comity.  Alabama 

Date  of  amendment  requests:  July  13, 
1990  (TS  283). 

Description  of  amendment  requests: 
The  Technical  Specifications  (TS)  of  the 
Browns  Ferry  Nuclear  (BFN)  Plant.  Units 

2  aiid  3.  would  be  changed  to:  (1)  add  TS 
section  3.9.D  to  require  that  whenever 
train  C  of  the  Standby  Gas  Treatment 
System  (SGTS)  and/or  train  B  of  the 
Control  Room  Emergency  Ventilation 
System  (GREVS)  are  required  for  Unit  2 
operation,  the  associat«l  Unit  3 
emergency  (fiesel  generator  (EDG)  shall 
be  operable.  TS  section  3.9.D  would  also 
spedfy  that  whenever  one  of  these  Unit 

3  EDGs  is  inoperable,  the  associated 
train  of  SGTS  or  CREVS  may  still  be 
considered  operable  for  the  purpose  of 
satisfying  the  corresponding  system  TS 
for  the  succeeding  30  days,  provided 
that  redmidant  tiain(8)  of  SGTS  and 
CREVS  (and  their  normal  and 
emergency  power  supplies)  are 
operable;  (2)  add  TS  section  4.9.D  to 
prescrit>e  the  surveillance  requirements 
for  Unit  3  EDGs  required  for  Unit  2 
operation  with  Unit  3  shutdown;  (3)  add 
TS  section  4.9.C  to  clarify  that 
additional  surveillance  is  not  required 
during  operation  in  cold  shutdown;  and, 
(4)  supplement  the  Bases  for  TS  3.9  with 
a  paragraph  to  address  the  new 
requirements  for  Unit  3  EDGs.  In 
addition,  dtere  are  changes  to  the  3.9/4.9 
Bases  not  related  to  the  revised  Unit  3 
EDG  requirements.  Two  sentences 
would  be  deleted  from  the  Bases  of  TS 
section  4.9  which  refer  to  the  use  of  Unit 
1  loads  to  assess  the  capability  of  Units 
1  and  2  EDGs  to  accept  emeisency 
loads,  also  dw  Bases  of  Unit  2  TS 
Section  3.9  woold  be  modified  to  reflect 
that  480  V  shutdown  boards  are  affected 


by  the  loss  (rf  a  2S0  V  shutdown  board 
battery. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses, 
using  the  standards  in  section  50.92,  on 
the  issue  of  no  significant  hazards 
consideration.  Thierefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  safety  obiective  of  the  standby  power 
system  is  to  provide  a  self-contained  and 
highly  reliable  source  of  power  to  the 
required  loads  for  the  safe  shutdown  and 
cooldown  of  all  three  units  in  the  event  of  a 
loss  of  offsite  power  and  a  loss  of  coolant 
accident  in  any  one  unit. 

The  safety  functions  of  the  Standby  Diesel 
Generator  System  are  not  affected  by  this 
change  to  the  Technical  Specifications.  There 
are  no  physical  changes  to  the  plant  as  a 
result  of  this  revision.  Tlie  Technical 
Specifications  are  being  revised  to  provide 
LCO  and  surveillance  requirements  for 
equipment  which  is  provided  emergency 
power  from  Unit  3.  The  Unit  3  EDGs  are 
already  configured  to  supply  emergency 
power  to  the  mechanical  systems  associated 
with  this  technical  specification  change.  The 
diange  will  ensure  that  plant  operators 
recognize  die  interdependency  to  Unit  3 
EDGs  and  that  surveillances  of  the  Unit  3 
EDGs  are  performed  to  assure  continued 
operability  and  support  of  Unit  2  operation. 

The  Standby  Gas  Treatment  System 
(SGTS)  provides  a  means  for  minimizing  the 
release  of  radioactive  material  from  the 
containment  to  the  environs  by  filtering  and 
exhausting  the  air  from  the  three  Reactor 
Building  areas  and  the  common  refueling  area 
and  maintaining  the  areas  at  a  negative 
pressure  during  containment  isolaticm 
conditiona. 

The  ability  to  fulfill  the  safety  functioos  of 
the  SGTS  is  assured  by  this  change  to  the 
Technical  Specifications.  By  requiring  Unit  3 
EDG  3D  be  operable  to  support  Unit  2 
operation,  emergency  power  is  aaaured  for 
the  operation  of  train  C  of  the  SGTS. 

Bach  train  of  the  SGTS  is  supplied  with 
emeigmcjr  power  from  separate  emergency 
power  suptAies  to  eosor*  that  two  trains  are 
always  available  in  case  of  loss  of  ofiaite 
power  and  the  lots  of  any  one  train  or  EDG. 
The  power  supply  for  trains  A  and  B  is  from 
the  UniU  1  and  2  EDGs  A  and  D.  Train  C  is 
powered  by  the  Unit  3  EDG  3D. 

Coatrol  logic  for  the  SGTS  autooiatically 
and  ooocanently  atarto  all  three  S0%  capacity 
filter  trains  upon  receipt  of  an  accident  signal 
(low  reactor  water  leviri.  high  diywell 
pressure  or  high  activity  in  a  ventilation 
exhaust  duct).  Should  one  train  fail,  the  two 


remaining  trains  will  continue  to  provide  the 
required  flow. 

Either  of  the  two  CREVS  (100%  capacity) 
trains  is  capal>le  of  supplying  dean  air  to 
pressurize  the  control  rooms  under  isolated 
conditions  and  thus  provide  protection  from 
excessive  concentrations  of  airborne  activity.  • 

The  ability  to  meet  the  safety  hmctions  of 
the  CREVS  is  assured  by  this  diange  to  the 
technical  specifications.  With  the  associated 
diesel  generator  from  Unit  3  op€rat)le, 
emergency  power  is  available  for  the 
operation  of  train  B  of  the  CREVS.  Thus,  the 
fdfillment  of  the  safety  function  of  this 
system  is  assured  including  that  required  for 
an  event  wherein  a  loss  of  offsite  power 
occurs. 

The  changes  have  no  effect  therefore  on 
the  probability  or  consequences  of  an 
accident  previously  evaluated  for  Browns 
Ferry  Unit  2.  Final  Safety  Analysis  Report 
Chapter  14  evaluations  remain  unimpacted. 

2.  The  proposed  change  to  the  technical 
specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

There  are  no  physical  changes  to  the 
facility.  The  changes  to  the  technical 
specifications  merely  specify  operational 
support  of  Unit  2  by  Unit  3  EDGs  so  that 
power  will  be  supplied  to  those  emergency 
systems  required  to  mitigate  the 
consequences  of  acddents. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  are  no  physical  changes  to  the 
facility  and  the  proposed  changes  to  the 
technical  specifications  merely  reflect  the 
existing  physical  conditiona. 

Surveillance  requirements  have  been 
instituted  to  assure  the  continued  operability 
of  the  associated  emergency  power  sources 
necessary  for  supplying  the  Standby  Gas 
Treatment  and  Control  Room  Emergency 
Ventilation  System  requirements. 

The  Diesel  Generator  Loading  Evaluation 
qualified  the  loading,  voltage  response  and 
frequency  response  given  the  following  Unit  2 
postulated  operating  conditions,  a  total  loss 
of  offsite  power,  and  a  loss  of  coolant 
accident  with  concurrent  loss  of  offsite 
power. 

Therefore,  there  is  no  effect  on  any  margin 
of  safety  and  this  proposed  change  does  not 
involve  a  reduction  in  any  margin  of  safety. 

The  staff  has  reviewed  the  hcensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration, 
and  concurs  with  the  licensee's 
conclusions.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  does  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens,  Alabama  35811. 

Attorney  for  L'ceasee:  General 
Counsel  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Bll  B33. 
Knoxville,  Teimessee  37902. 

NRC  Project  Director  Frederidc  f . 
HebdoiL 


Teimessee  Valley  Authority,  Docket 
Nos.  50-251. 50-260  and  296,  Browns 
Ferry  Nudear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  Jtme  4. 
1990  (TS  273). 

Description  of  amendment  requests: 
Browns  Ferry  Nuclear  (BFN)  Plant,  Units 
1,  2,  and  3^  Technical  Specifications  (TS) 
Sections  3.7.F  and  4.7.F  (Primary 
Containment  Purge  System)  and 
associated  Bases  are  being  revised  to 
more  accurately  reflect  the  operations  of 
purging  and  venting  of  the  primary 
containment. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  primary  contaiiunent  purge  system 
(PCPS)  is  designed  to  provide  the  primary 
exhaust  path  for  gases  leaving  the  primary 
containment  during  purging  operations  and 
the  capabihty  to  vent  the  containment.  The 
standby  gas  treatment  system  (SGTS) 
provides  the  primary  exhaust  path  for  venting 
the  containment  for  the  purpose  of  pressure 
control.  It  also  provides  the  secondary 
exhaust  path  during  purging  operations. 

The  purpose  of  this  proposed  change  is  to 
more  accurately  describe  the  method  by 
which  BFN  operates  the  PCPS.  This  change 
clarifies  the  use  of  the  18  inch  primary 
containment  isolation  valves  for  the 
deinerting/inerting  process  for  up  to  24  hours 
after  placing  the  reactor  mode  switch  in  the 
RUN  position  and/or  for  up  to  24  hours  prior 
to  reactor  shutdown.  This  is  the  normal 
operation  of  the  system.  In  the  event  the 
PCPS  is  unavailable,  the  18  inch  vent  line 
through  the  SGTS  may  be  used  as  a  backup 
for  purging  the  containment  with  the  same 
time  restrictions. 

The  two  oontainment  isolation  valves 
associated  with  the  PCPS  receive  a  primary 
contairmient  isolation  signal.  The  alternate  18 
inch  line  going  through  the  SGTS  is  also 
isolated  if  these  two  valves  are  closed. 

The  vent  path  from  primary  containment  is 
the  small  diameter  containment  atmospheric 
dilution  (CAD)  valves.  These  2  inch  valves 
are  used  to  maintain  primary  containment 
pressure  control  during  normal  reactor 
operations.  These  valves  receive  a  primary 
containment  isolation  signal  which  overrides 
the  hands  witch  and  closes  the  valves. 


This  change  does  not  involve  any  physical 
alteration  of  the  containment  design  function 
of  any  existing  equipment,  or  add  any  new 
equipment  to  BFN.  "The  operating  conditions 
and  analysis  in  the  BFN  Final  Safety 
Analysis  Report  (FSAR)  are  still  applicable 
and  will  not  change  as  a  result  of  this  change. 
This  change  only  provides  additional 
darification  and  makes  the  TS  more 
consistent  with  the  operation  of  the  plant. 
This  proposed  change  does  not  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  acddent  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  change  does  not  add  any  new 
equipment  to  the  plant  or  require  any  existing 
equipment  to  l>e  operated  in  a  different 
manner  from  which  it  was  designed  to 
operate.  Since  a  new  failure  mode  is  not 
introduced  by  the  change,  a  new  or  different 
kind  of  accident  could  not  result. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  primary  containment  isolation  valves 
associated  with  purging  are  currently  allowed 
to  be  open  for  purging.  This  change  will 
specifically  limit  the  time  they  are  allowed  to 
be  open  for  purging  to  24  hours  after  the 
reactor  is  placed  in  the  run  mode  and/or  for 
up  to  24  hours  prior  to  reactor  shutdown.  If  a 
LOCA  were  to  occur,  the  isolation  valves 
would  receive  a  [an]  isolation  signal  and 
close. 

The  vent  path  to  the  outside  environment  is 
through  the  CAD  valves.  The  dose 
consequences  through  an  open  pressure 
control  path  during  a  LOCA  would  be  t>elow 
the  10  CFR  100  limits.  The  pressure  control 
valve  also  receives  a  primary  containment 
isolation  signal  and  is  capable  of  closing 
within  10  seconds  of  the  isolation  signaL 
Since  this  proposed  TS  only  provides 
darification  and  the  initial  design 
requirements  are  not  altered,  there  is  no 
reduction  in  the  margin  of  safety  at  BFN. 

The  staff  has  reviewed  the  licensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration  and 
concurs  with  the  licensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  the  application  for 
amendments  mvolves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Teimessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259, 50-260  and  296,  Browns 
Ferry  Nudear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  August 
6, 1990  (TS  282). 


Description  of  amendment  requests: 
The  Boiling  Water  Reactor  (BWR) 
Standard  Technical  Specifications  (STS) 
allow  one  hour  to  isolate  the  shutdown 
cooling  mode  of  operation  of  the 
Residual  Heat  Removal  (RHR)  System 
whenever  primary  containment  integrity 
is  required  and  the  associated  trip 
system  instrument  channels  are 
inoperable.  At  the  Browns  Perry  Nuclear 
(BFN)  Plant,  the  similar  TS  Limiting 
Conditions  of  Operation  (LCO) 
requirements  exist  but  there  is  no 
prescribed  time  frame — implidtly 
inferring  that  shutdown  cooling  of  RHR 
should  be  isolated  immediately.  To 
correct  this  inconsistency  with  the  BWR 
STS  and  establish  a  more  appropriate 
LCO.  TVA  proposed  to  revise  TS  Table 
3.2.A  to  conform  as  closely  as 
practicable  with  the  BWR  STS.  In  an 
unrelated  editorial  TS  change,  TVA  also 
proposed  adding  an  instrument 
reference  (i.e.  PS  68-93  ft  94)  to  Table 
3.2.A.  that  was  inadvertenUy  left  out  of 
another  TS  amendment 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  established 
regulatory  standards  for  determining 

whether  a  significant  hazards  

consideration  exists  as  stated  in  10  CFR 
50.92(c).  10  CFR  50.91  requires  that  at 
the  time  a  licensee  requests  an 
amendment,  it  must  provide  to  the 
Commission  its  analysis,  using  the 
standards  in  10  CFR  50.92,  on  the  issue 
of  no  significant  hazards  consideration. 
Therefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  50.92.  TVA  has 
provided  the  following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  shutdown  cooling  mode  of  RHR  is  used 
during  a  normal  reactor  shutdown  and 
cooldown.  Shutdown  cooling  is  comprised  of 
a  single  suction  line  with  two  redundant  pairs 
of  RHR  pumps  and  two  redundant  discharge 
lines.  The  initial  phase  of  nuclear  system 
cooldown  is  accompUshed  by  dumping  steam 
from  the  reactor  vessel  to  the  main  condenser 
with  the  main  condenser  acting  as  the  heat 
sink.  When  reactor  water  temperature  has 
decreased  to  the  point  where  the  steam 
supply  pressure  is  no  longer  necessary  to 
maintain  the  turbine  shaft  gland  seals, 
vacuum  in  the  main  condenser  Is  no  longer 
required.  The  RHR  system  is  placed  in  the 
shutdown  cooling  mode  of  operation  to 
complete  the  cooldown  and  provide  for  decay 
heat  removal.  The  shutdown  cooling  mode 
alone  is  capable  of  completing  cooldown  to 
125  *F  in  less  than  20  hours  and  maintaining 
the  nuclear  system  at  125  *F  so  that  the 
reactor  can  be  refueled  and  serviced. 

Note  ID  of  Table  3.2.A  currently  requires 
that  the  shutdown  cooling  mode  of  RHR  be 
isolated  if  primary  containment  integrity  is 
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nqoirad  and  ritlior  the  Reactor  Hi^  Pressure 
instraaeal  cfaamel  or  the  Group  2  piHR 
IsoUtioii-Actiiation)  Logic  fbnctton  is 
inoperable.  The  reactor  high  pressure 
tttstrument  cfaaimei  provides  for  automatic 
isolation  of  the  shutdown  cooling  section 
valves  Mnen  reactor  preeeuie  iucieeees  to  100 
peig  to  prevent  low  pnasore  portioiM  of  the 
RHR  systeni  fcoB  being  oveipuseeilu'd.  Tlie 
Group  2  logic  pro^ridse  for  iertation  on  a  low 
reactor  water  level  to  loaintain  the  pcinary 
containment  pressure  boundary.  The 
proposed  chai^  would  revise  note  1.D  to 
require  administratively  controlling  the 
affected  system  isolation  valves  in  the  dosed 
position  within  one  hoar  and  declaring  the 
aiiectad  system  HMjpeiable. 

The  deajgp  basis  events  (DBEs)  mitigated 
by  die  BHR  Systea  were  reviewed  to 
detenaiae  what  impact  these  events  could 
have  if  one  were  to  occur  while  the  RIS  is  in 
the  shutdown  cooling  mode  and  both  trip 
channels  of  the  isolation  instrumentation  are 
inoperable. 

jytt  DBEs  have  little  or  no  impact  on  the 
RHR  System.  The  RHR  shutdown  cooling 
mode  is  nsed  only  during  the  low  pressure 
(100  psig  or  leas)  portion  of  a  normal  reactor 
shutdown/cooldown.  The  events  whidi  were 
considered  and  have  little  or  no  impact 
include  pipe  breaks  inside  and  outside 
containment  loss  of  feedwater  flow,  isolation 
of  all  main  steam  lines,  loss  of  condenser 
vacuum,  pressure  regulator  faihire,. 
inadvertent  opening  of  a  safety/reKef  valve. 
shatdown  froin  outside  the  control  room, 
inadvertent  opening  of  all  bypass  valves, 
feedwater  controller  faihire,  fire,  fuel 
handling  acddmt,  loss  of  fuel  pool  co<ding, 
turbine  generator  trip,  and  an  earthquake. 

The  DBEs  which  could  have  an  impact 
on  RHR  th^ntdown  cooling  are  as 
foOowK 

a.  Shutdown  Cooling  Malfunction— TiuM 
event  resalls  in  a  reactor  water  temperature 
decrease  and  thus  contributes  to  shutdown 
txwiing.  The  operator  may  turn  off  or  reduce 
shutdown  cooling  to  stop  the  undesired 
cooling. 

b.  Loss  of  Shutdown  Cooling — ^The  decay 
heat  rete  remains  the  same  for  this  event.  An 
increase  in  reactor  temperature  and  possibly 
pressure  will  occur.  Manual  operation  of  the 
relief  valves  will  limit  the  pressure  and  the 
RHR  LJ>CI  mode  can  be  used  for  core  cooling. 
No  onique  safety  actions  ore  required  for  this 
event. 

c.  Lots  ofOffsite  i4C  Anver— This  event 
will  hove  little  or  no  effect  since  the  diesel 
generators  will  start  automatically  to  supply 
power  to  tiie  RHR  SystanL  The  decay  heat 
rata  is  imaffacted  and  the  brief  hileiiuption  of 
cooling  will  aol  reeah  in  a  significant' 


d.  Control  Rod  Drx^  Accident— "V^^  event 
will  have  Utile  or  no  effect  since  the  rods  ore 
inserted  and  the  (riant  is  already  shutdown 
prior  to  the  accident  Thus,  should  a  rod  drop 
occur,  it  will  not  result  in  criticality  and  no 
additional  heat  will  be  generated  by  the  core. 
The  core  decay  heat  rate  and  the  oooldotni 
rate  are  lawhangffd  and  tha  pressure  remains 
unoftected  liy  ttia  event 

It  is  concluded  that  tha  oocmence  of  a 
DBE  while  fai  the  RHR  shutdown  cooling 


BBode  wiH  have  little  or  no  effect  on  the  RHR 
system  pressure  boandory  inte^ty  and  will 
not  significantly  increaoe  the  probabihty  or 
conseqoenoes  of  en  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
modification  to  plant  equipment  No  new 
failure  modes  are  introduced  by  the  change. 
The  consequences  of  a  loss  of  shutdown 
cooling  or  shutdown  cooling  malfunction 
remain  the  same.  A  loss  of  shutdown  cooling 
would  result  in  an  increase  in  reactor 
temperature  and  a  possible  pressure  increase. 
However,  manual  operation  of  the  relief 
valves  would  limit  the  pressure  and  the  RHR 
U>CI  mode  could  be  used  for  core  cooling.  No 
unique  safety  actions  would  be  required. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  allows  operational 
flexibility  without  adversely  affecting  plant 
safety,  lie  plant  operators  are  allowed  one 
hour  on  a  loss  of  isolation  instrumentation  to 
administratively  control  the  affected  system 
isolation  valves  in  the  dosed  position  and 
declare  the  affected  system  inoperable.  This 
allows  some  time  to  restore  the 
instrmnentation  to  operable  status  or  provide 
an  alternate  means  of  decay  heat  removal. 
During  the  one-hour  period  following  the  loss 
of  trip  channels  the  likelihood  of  an  accident 
occurring  which  would  require  isolation  of 
the  shutdown  cooling. valves  is  small  because 
the  reactor  vessel  pressure  is  at  or  below  100 
psig.  The  current  action,  isolation  of 
shutdown  cooling,  would  place  the  unit  in  an 
abormal  operating  mode.  The  proposed 
change  would  allow  one  hour  to  restore  the 
equipment  or  provide  an  alternate  means  of 
decay  heat  removal  A  more  controlled  plant 
evolution  is  used  to  transition  to  this 
abnormal  operating  mode.  Thus,  the  margin 
of  safety  is  not  [si^iificantly]  reduced  by  this 
change. 

The  staff  has  reviewed  the  licensee's 
amendment  application  and  analysis  of 
no  significant  hazards  consideration  and 
coiunirs  with  the  Ucoiaee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  TVA's  application  for 
amendments  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
KnoxvUle,  Teimessee  37902. 

NRC  Project  Director 

Frederick  J.  Hebdon. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259, 50-280  and  296.  Browns 
Feny  Nodear  Plant.  Units  1, 2,  and  S. 
Limestooe  CoBBty,  Alaliaina 

Date  of  amendment  requests:  August 
7. 1990.  (TS  292). 

Description  of  amendment  requests: 
The  Tennessee  Valley  Aotfaority  (TV A) 


has  performed  caloilations  to  determine 
more  realistic  flow  and  pressure 
demands  on  the  high  pressure  fire 
pumps  at  the  Browns  Ferry  Nuclear 
(BFN)  Plant,  Units  1,  2,  and  3,  based 
upon  actual  suppression  and  service 
water  loads.  As  such,  TVA  proposed  to 
revise  die  BFN  Technical  Specifications 
(TS)  surveillance  requirements  of  TS 
Section  4.lLB.l.f  for  the  electric  and 
diesel-driven  fire  pumps  to  specify  new 
values  for  flow  (i.e.  2100  gpm)  and 
system  head  pressure  (i.e.  300  feet).  The 
Bases  of  TS  Section  3.11  would  also  be 
revised  to  identify  tiiat  a  backup  fire 
pump  is  available  if  all  the  other  high 
pressure  fire  pumps  become  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  established 
regulatory  standards  for  determining 

whether  a  significant  hazards  

consideration  exists,  as  stated  in  10  CFR 
50.92(c).  At  the  time  a  licensee  requests 
a  license  amendment  10  CFR  50.91 
requires  the  licensee  to  provide  to  the 
Commission  its  analyses,  using  the 
standards  in  Section  50.92,  on  the  issue 
of  no  significant  hazards  consideration. 
Therefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  50.92,  TVA  has 
performed  and  provided  the  following 
analysis: 

1.  The  proposed  change  does  not  mvolve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated. 

The  present  BFN  technical  specification 
requirements  for  the  electric  and  diesel- 
driven  high  pressure  fire  pumps  [Surveillance 
RequiremenU  4.11.B-l.f{2)  and  4.lLRl.f(3)J 
are  based  on  a  single  data  point  on  tlie 
manufacturer's  laboratory  performance  curve 
and  are  not  based  on  actual  demand.  Tests 
on  the  pumps  installed  at  BFN  have  shown 
that  in  some  cases  tliey  fall  just  short  of 
achieving  the  technical  specification  value  for 
flow  at  the  specified  head.  The  proposed 
change  will  revise  the  pump  flow  and  head 
requirements  based  on  actual  demand 
requirements. 

TVA  has  performed  a  calculation  to 
determine  the  actual  fire  pump  flow/pressure 
requirements  to  meet  the  most  demanding 
fire  suppression  water  load  and  an  above 
normal  raw  service  water  (RSW)  load  The 
cakulation  conduded  that  a  fire  pomp 
developing  2100  gpm  at  a  system  head  of  300 
feet  will  adequately  meet  the  fire  suppression 
water  and  RSW  toads.  This  requirement  is 
appUcable  to  both  the  electric  and  diesel- 
driven  fire  pumps. 

This  change  will  not  involve  an  increase  in 
the  probabihty  or  consequences  of  a  design 
basis  event  It  will  ensure  the  fire  protection 
system  can  supply  sufficient  water  to 
suppress  fires  while  not  placing  an  overly 
restrictive  surveillance  requirement  on  the 
pumps. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kbid  of 


accident  bom  any  accident  previously 
evaluated. 

The  proposed  change  to  pump  flow  and 
head  requirements  for  die  elecbic  and  dieeel- 
driven  high  pressure  fire  pumps  does  not 
involve  any  modification  to  plant  equipment 
No  new  faihire  modes  are  introduced  nor  are 
any  new  system  interactions  introduced  by 
the  change.  The  methods  and  ability  of  the 
BFN  fire  protection  system  to  suppress  fires 
is  unaffected  by  die  change.  Sufficient 
capability  will  stfll  exist  to  suppress  fires  and 
to  supply  the  necessary  demands.  Therefore, 
the  change  does  sot  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from  any 
acddent  previously  evaluated. 

3.  The  proposed  diange  does  not  involve  a 
significant  redaction  in  a  margin  of  safety. 
The  current  technical  specification  flow 
and  head  requirements  for  the  electric  and 
diesel-driven  fire  pumps  are  2500  gpm  at 
system  heads  of  300  and  340  feet  respectively. 
The  proposed  change  would  revise  the  flow 
and  head  requirements  for  both  the  electric 
and  diesel-driven  fire  pumps  to  2100  gpm  at  a 
system  head  of  300  feet  The  cunent  technical 
specification  vahies  are  based  on  a  single 
data  point  on  the  manufacturer's  laboratory 
performance  curve  and  are  not  based  on 
actual  demand.  The  proposed  values  are 
based  on  a  calculation  of  the  actual  demands 
that  must  be  met  for  fire  suppression  and 
RSW  loads  plus  an  additional  margin. 
Although  the  fire  pump  surveillance  flow 
requirements  have  been  reduced,  suffident 
capacity  still  exists  beyond  the  projeded 
demands  for  fire  suppression  water  and 
RSW.  Thus,  the  margin  of  safety  has  not  been 
reduced. 

The  staff  has  reviewed  the  licensee's 
amendments  application  and  analysis  of 
no  significant  hazards  consideration  and 
concurs  with  tiie  Ucensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  TVA's  application  for 
amendments  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Sununit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director.  Frederick  J. 
Hebdon.      1 1 

United  States  Department  of  Commerce, 
National  Institute  of  Standards  and 
Technology.  Docket  No.  50-184.  NIST 
(formerly  known  as  National  Bureau  of 
Standards)  last  Reactor  or  NBSR 

Date  of  amendment  request:  July  27, 
1990  and  August  1. 1990. 

Description  of  amendment  request 
The  amendaxsnt  would  revise  section  d.2 
of  the  NIST  Technical  Specifications 
(TS)  to  delete  the  specific  description  cf 
the  number  and  type  of  heat  exchangers 
used  in  the  pimary  cooling  system.  The 
present  TS  read,  in  part,  as  follows:  6Jl 
Reactor  Cooiant  System.  The  reactor 


coolant  system  shall  consist  of  a  reactor 
vessel,  a  sin^  co<riing  loop,  containing 
one  or  two,  shell  and  tube  heat 
exchangers,  and  appropriate  pumps  and 
valves.  *  *  *  Heat  exchanger  tubes  shall 
be  designed  for  100  psig  and  a 
temperature  of  150  'F  *  '  V  The  revised 
TS  would  read  as  follows:  The  reactor 
coolant  system  shall  consist  of  a  reactor 
vessel  a  single  cooling  loop,  containing 
heat  exchangers,  and  appropriate  pmnps 
and  valves.  *  *  *  Heat  exchangers  shall 
be  designed  for  100  psig  and  a 
temperature  of  150  'F  *  *  * 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5a92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  agrees  with  the  licensee's  no 
significant  hazard  consideration 
determination  analysis  for  the  following 
reasons: 

1.  In  the  analysis  of  the  loss-of-flow 
accident  in  the  primary  system, 
analyzed  in  the  1984  renewal  of  the 
license,  it  was  concluded  that  the  peak 
fuel  temperature  that  would  result  from 
a  loss-of-flow  transient  is  sufficently 
low  and  would  not  result  in  fuel  melting 
or  cladding  failure.  The  number  and 
type  of  heat  exchangers  did  not  enter 
this  analysis,  and  therefore,  neither  the 
probabihty  or  consequences  of  such  an 
accident  would  be  increased.  The  heat 
excbanger  has  not  been  a  factor  in  any 
of  the  accident  analyses  considered  in 
the  1984  license  renewal.  The  type  and 
quantity  of  heat  exchangers,  therefore, 
does  not  have  to  be  a  TS  requirement 

2.  The  type  and  quantity  of  heat 
exchangers  used  was  not  a  factor  in  any 
accident  analyses  of  the  1984  license 
renewal  The  basic  design  specifications 
for  any  type  heat  exchanger  remain 
exactly  the  same.  These  include 
material,  design  pressure  and 
temperature  and  fabrication  code 
requirements.  Performance 
specifications  are  unaffected,  including 
those  contained  in  the  Limiting 
Conditions  for  Operaticm  in  die  TS. 
These  conditions  fully  satisfy  the  basis 
of  any  intended  design  description 
requirements. 


3.  Tha  type  and  quantity  of  heat 
exchangers  used  was  not  a  factor  in  any 
accident  analyses  and  the  licensee  will 
determine  the  capacity  of  the  heat 
exchangers  to  meet  the  load 
requirement  Stipulation  of  the  number 
and  type  of  heat  exdiangers  in  thaTS 
limits  the  licensee  from  making  a 
selection  of  the  most  soitable  heat 
exchangers  using  the  latest  tetiuiology. 
which  could  offer  significant 
fanprovement  in  reUability,  for  the  NIST 
Test  Reactor  application. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  dianges  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  H/A 

Attorney  for  licensee:  N/A 

NRC  Project  Director  Seymour  R 
Weiss 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  Na  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  amendment  request  July  20, 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  surveillance  testing  requirements  of 
certain  engineered  safeguards 
equipment  presently  specified  in  the 
Vermont  Yankee  Technical 
Specifications  so  that  requirements  of 
the  Technical  Specifiations  are 
consistent  with  the  requirements  of  10 
CFR  50.55a.  Obsolete  Technical 
Specifications  related  to  a  past  LPQ 
pump  Impeller  wear  ring  replacement 
are  also  removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Coininission  hat  provided 
standards  for  determiniiig  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50,92(c)).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
hi  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  sl^iificant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  In  regard  to  the  three 
standards,  the  licensee  provided  the 
following  analysis. 

The  discussion  below  addresses  each 
of  these  thiae  criteria  and  demonstrates 
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that  the  proposed  amendment  involves 
no  significant  hazards  considerations: 

1.  The  propoaed  amendment  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Engineered  safeguards 
systems  are  provided  to  limit  the  probability 
and  consequences  of  certain  accidents.  This 
change  does  not  alter  any  of  the  engineered 
safeguards  systems  themselves;  it  only 
chains  testing  requirements  for  these 
systems  to  make  them  consistent  with 
applicable  regulatory  requirements.  We  have 
analyzed  the  changes  in  equipment  testing 
frequency  resulting  from  this  proposal  in 
support  of  a  previously  submitted  Technical 
Specification  change  dated  June  8, 1989. 
These  analyses  are  documented  in  a  Vermont 
Yankee  Letter  dated  July  15. 198a  The 
corresponding  NRC  Safety  Evaluation  Report 
(SER)  is  provided  in  license  amendment  No. 
114  issued  July  21, 1989.  Although  submitted 
for  a  different  (but  similar]  amendment 
request  the  NRC  SER  found  our  methods  and 
data  bases  acceptable  for  drawing 
conclusions  regarding  correlations  between 
system  unavailability  versus  test  frequency. 
Based  on  those  methods,  we  have  concluded 
that  any  testing  frequency  have  an 
insignificant  effect  on  plant  safety.  It  is 
further  noted  that  testing  in  accordance  with 
ASME  Section  XI  confirms  the  operational 
readiness  of  the  subject  equipment  and 
provides  assurance  that  critical  equipment 
characteristics  (pump  flow  capacities,  valve 
stroke  times,  etc.)  are  maintained.  In 
addition,  as  discussed  above,  existing 
Technical  Specifications  dealing  with  LPCI 
pump  impeller  wear  ring  replacement  no 
longer  apply.  Therefore,  the  proposed  change 
will  continue  to  assure  the  availability  of 
these  systems  to  perform  their  intended 
safety  function,  hence  the  probability  or 
consequences  of  any  accident  previously 
evaluated  is  not  significantly  increased. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  physical  change  is  being  made 
to  any  of  the  subject  systems,  and  no  new 
testing  techniques  or  procedures  are  being 
proposed.  The  test  frequency  is  being 
changed  and  equipment  function  will 
continue  to  be  tested  and  maintained  in 
accordance  with  applicable  regulations  to 
assure  it  does  not  become  degraded.  Further, 
LPCI  pump  impeller  wear  ring  replacement 
has  been  completed  and  related 
Specifications  are  no  longer  necessary.  Thus, 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  relies  on 
inservice  testing  to  assure  system  operabiUty. 
The  Vermont  Yankee  Inservice  Testing 
Program  is  based  on  ASME  Section  XL  hence 
the  proposed  change  satisfies  the  appUcable 
regulatory  criteria  as  specified  in  Title 

10  CFR  S0.55a.  The  proposed  deletion  of 
Technical  Specifications  3.5AJ  and  4.5JL3, 
as  related  to  pump  impeller  wear  ring 
replacement  eliminates  requirements  that  no 


longer  apply.  Thus,  this  proposed  change 
does  not  reduce  a  margin  of  safety. 

Based  on  the  above,  we  have 
determined  that  this  change  does  not 
constitute  a  significant  hazards 
consideration  as  defined  in 
10  CFR  50.92(c). 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  upon  that  conclusion 
the  staff  proposed  to  make  a  no 
significant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Bratdeboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02110 

NRC  Acting  Project  Director  Victor 
Nerses. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIHCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Long  Island  lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station  Unit  1  Suflfolk  County.  New 
York 

Date  of  amendment  request:  January 
5,1990 

Brief  description  of  amendment 
request:  This  amendment  would  remove 
Long  Island  Lighting  Company's 
authority  to  operate  the  Shoreham 
facility  and  would  result  in  the  issuance 
of  a  "possession  only"  license. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  21, 
1990  (55  FR  34098] 

Expiration  date  of  individual  notice: 
September  20, 1990 

Local  Public  Document  Room 
location:  Shoreham- Wading  River  Public 


Library,  Route  25A,  Shoreham,  New 
York  11786-9697. 

Pennsylvania  Power  and  Li^t 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request:  February 
12, 1990 

Brief  description  of  amendment 
request  The  proposed  amendments 
would  extend  the  allowable  Limiting 
Condition  for  Operation  outage  times  for 
residual  heat  removal  service  water 
system  and  emergency  service  water 
system  fit)m  3  days  to  7  days. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  20, 
1990  (55  FR  33992) 

Expiration  date  of  individual  notice: 
September  19, 1990 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-311,  Salem  Generating 
Station,  Unit  No.  2,  Salem  County.  New 
Jersey 

Date  of  amendment  request  July  27. 
1990 

Brief  description  of  amendment 
request  The  amendment  would  change 
Table  4.8-1  in  the  Salem  2  Technical 
Specifications  to  incorporate  the 
changes  recommended  by  Generic  Letter 
84-15.  This  would  allow  the  surveillance 
testing  of  diesel  generators  to  be  based 
on  the  last  20  vahd  tests  per  diesel 
generator  unit  instead  of  the  last  100 
valid  tests  per  nuclear  unit. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  6, 
1990  (55  FR  31919)  Correction  Notice 
August  13, 1990  (55  FR  32986) 

Expiration  date  of  individual  notice: 
Comment  period  expired  August  21, 
1990;  Notice  period  expires  September  5, 
1990. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACnJTY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 


of  1964.  as  amended  (tiie  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fiptiingw  as  required  by  the  Act  and  the 
Commission's  rales  and  regulations  in  10 
CFR  Chapter  L  whidi  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  IVoposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  widi  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  tequest  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  61.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  ere 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Btdlding.  2120  L  Street 
N.W.,  Wasfadngtmi.  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtamed  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  Attenti^on:  Director,  Division 
of  Reactor  Projects. 

Carolina  Power  ft  light  Company. 
Docket  No.  8&-261.  H.  B.  RoWnson 
Steam  Electdc  Plant,  Unit  Na  2, 
Dailfaigton  County,  South  Carolina 

Date  of  afpUcation  for  amendment 
August  24, 1988.  as  supplemented  June  5, 

i9oa 

Brief  description  of  amendment  The 
amendment  changes  the  TS  Figures 
.  3.10-4  and  aiO-5.  These  changes 
incorporate  the  tesulU  of  analyses  using 
a  new  three  dimensional  analytical 
•   technique  tiiat  more  explicitly  models 
tiie  plant-specific  core  power 
distributions. 

Date  ofkauance:  August  22, 1990 

Effective  date:  August  22. 1990 

Amendment  No^  128 


Facility  Operating  Licmse  Na  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadenl 
Regiatar  November  1. 1989  (54  FR  46142] 
The  June  5. 199a  letter  provided 
clarifying  information  diat  did  not 
change  the  fasitial  determination  of  no 
significant  hazards  consideration  as 
published  in  die  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  22. 1900. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Harteville  Memorial  Library. 
Home  aiui  Fifdi  Avenues;  Hartsville, 
South  Carolina  29535. 

Consumers  Power  Company,  Docket  No. 
50-255.  Palisades  Plant.  Van  Buren 
County.  Mkhigan 

Date  of  application  for  amendment 
August  2. 1989 

Brief  description  of  amendment  Tms 
amendment  deletes  the  requirement  for 
a  hydrostatic  test  at  150  percent  of 
design  pressure  on  the  critical  service 
water  headers  every  five  years.  System 
testing  will  continue  under  ASME. 
Section  XI  inservice  inspection 
requirements. 
Date  of  issuance:  August  21, 1990 
Effective  date:  August  21, 1990 
Amendment  No.:  133 
Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster.  March  21, 1990  (55  FR  10531) 
"The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  21. 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College,  Holland.  Midiigan  49423. 


Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
November  28. 196&  as  revised  February 

15. 1990 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Spedfications  for  revising  the 
administrative  control  requirements  for 
the  Catawba  Safety  Review  Group 

(CSRG).  

Data  of  issuance:  August  20, 1900 
Effective  date:  August  20. 1990 
Amendment  Nos.:  77  and  71 
Facility  (grating  License  Not.  NPF- 
35  andNPF-S2:  AmendmenU  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in 

Regislsr.  Febniwy  8. 1980  (54  FR  0102) 
Subsequent  to  the  date  of  the  initial 
notice,  the  licensee  submitted 
supplemental  infomatioD  dated 
February  15, 199a  This  information 
provided  increased  specificity  with 
respect  to  the  qualifications  of  the 
CSRG.  It  did  not  alter  die  Commission's 
proposed  determination  of  no  significant 
hazartls  consideration. 

The  Commission's  related  evalaation 
of  the  smendments  is  contained  in  a 
Safety  Evaluation  dated  August  2a  1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Ubrary,  138  East 
Oack  Street  Rodi  Hill  SouUi  CaroUna 
29730. 

Duquesne  Li^  Company,  Dodcet  Na 
50-412,  Beaver  Valley  Power  Stafion. 
Unit  No.  2.  Shippingport.  Pennsylvania 

Date  of  application  for  amendment 
March  2, 1980,  as  supplemented  by  letter 
dated  June  12. 1990. 

Brief  description  of  amendment  This 
amendment  revises  the  Appendix  A  TSs 
relating  to  the  reactor  Uip  system  and 
engineered  safety  features  (ESF) 
actuation  system  instrumentation  trip 
set  points  and  allowable  values. 
Specifically,  die  amendment  modifies 
TS  Tables  2J2r-l  and  33-4. 
Date  of  issuance:  August  17. 199a 
Effective  date:  August  17. 1990. 
Amendment  No.:  155. 
Facility  Operating  License  No.  NPF- 
73:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  April  19. 1989  (54  FR  15828). 
The  June  12, 190a  letter  provided 
clarifying  information  that  did  not 
change  die  initial  determination  of  no 
sigi^cant  hazards  consideretion  as 
published  in  die  Fedsnl  Register.  The 
Commission's  related  evaluation  of  die 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  17. 199a 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
083  Franklin  Avenue,  Aliquippa, 
Pennsylvania  ISOOl. 

Geor^  Power  Company.  OgJeth«P« 
Power  Corpacatioa.  Munkdpal  Electric 
Authority  of  Georgia,  aty  of  DahoB. 
Georgia,  Docket  No.  80-808.  Edwin  L 
Hatch  Nodaar  Plant.  Unit  2,  AppUng 
CoMriy.  Gwirgia 
Date  of  application  for  amendment 

April  11, 1990.  ^  _. 

Brief  description  of  ameodment  The 
amendment  revises  TS  4X12  by  delrting 
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the  requirement  that  the  combined  time 
interval  for  any  three  consecutive 
surveillance  intervals  not  exceed  3.25 
times  the  specified  surveilleince  interval. 
The  changes  are  consistent  tvith  the 
guidance  of  Generic  Letter  89-14.  "Line- 
Item  Improvements  in  Technical 
Specifications — Removal  of  the  3.25 
Limit  on  Extending  Surveillance 
Intervals." 

Date  of  issuance:  August  20, 1990. 

Effective  date:  August  20, 1990. 

Amendment  No.:  August  20, 1990. 

Facility  Operating  License  No.  NPF-5: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  16. 1990  (55  FR  20358).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  20. 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Pubhc  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513. 

Gulf  States  Utilities  Company.  Docket 
No.  50-458,  River  Bend  Station.  Unit  1 
West  FeUdana  Parish,  Louisiana 

Date  of  amendment  request  June  6. 
199a 

Brief  description  of  amendment  The 
amendment  revises  the  number  of 
smoke  detectors  in  Technical 
Specification  Table  3/4.3.7.8-1,  "Fire 
Detection  Instrumentation"  from  two  to 
three.  The  additional  smoke  detector  is 
added  due  to  modifications  in  the 
control  rod  drive  maintenance  rebuild  » 
facility.  The  modifications  will  include 
installation  of  a  suspended  ceiling  and 
the  additional  smoke  detector. 

Date  of  issuance:  August  21, 1990. 

Effective  date:  August  21, 1990. 

Amendment  No.:  Amendment  No.  46. 

Facility  Operating  License  No.  NPF- 
47:  Hie  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^er  June  27, 1990  (55  FR  26284).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  21, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70603. 

Indiana  MJrJrigan  Power  Company, 
Docket  Not.  50-SlS  and  50-Slf,  DooaU 
C  Cook  Nuclear  Plant,  Untts  No.  1  and 
2,  Benian  County,  Mkii^ian 

Date  of  application  for  amendments: 
September  15,  igea 


Brief  description  of  amendments: 
These  amendments  remove  references 
to  obsolete  surveillance  interval 
extensions  from  the  Technical 
Specifications  (TS).  These  references 
are  no  longer  required  and  their  removal 
will  make  the  TS  more  readable. 

Date  of  issuance:  August  6, 1990. 

Effective  date:  August  6, 1990. 

Amendments  Nos.:  144/131. 

Facility  Operating  Licenses  Nos. 
DPRSa  andDPR-74:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  27, 1990  (55  FR  26286).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  6, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  28, 1989. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  (TS)  3/4.8.1,  "A.C. 
Sources,"  to  require  that  each  diesel 
generator  fuel  storage  tank  contain  at 
least  46,000  gallons  of  fuel.  The 
amendments  also  clarify  the  TS 
requirement  to  state  that  the  minimum 
fuel  storage  tank  volume  is  based  on  the 
indicated  volume  of  fuel  in  the  tank. 

Date  of  issuance:  August  13, 1990 

Effective  date:  August  13, 1990 

Amendments  Nos.:  145/132 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  18, 1990  (55  FP  14510). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  13, 1990 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50^315  and  50-316,  DonaU 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
April  16, 1990 

Brief  description  of  amendments: 
These  amendments  change  the  Unit  1 
Technical  Specifications  (TS)  by 
removing  cycle-specific  core  operating 


limits  fiom  the  TS  and  placing  them  into 
a  cycle-specific  Core  Operating  Limits 
Report  (COLR).  This  change  is  in 
accordance  with  NRC  Generic  Letter  86- 
16.  Additionally,  surveillance 
requirement  4.1.1.4.1,  which  addresses 
measurement  of  the  moderator 
temperature  coefficient  (MTC),  is 
removed  bom  the  TS  of  both  units  as 
this  requirement  is  specifically 
addressed  in  the  COLR  submitted  for 
each  unit. 

Date  of  issuance:  August  20, 1990 

Effective  date:  August  20, 1990 

Amendment  Nos.:  146, 133 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  30, 1990  (55  FR  21972).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  20, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  1,  Benien     • 
County,  Michigan 

Date  of  application  for  amendment 
January  31, 1990 

Brief  description  of  amendment  This 
amendment  changes  Technical 
Specification  (TS)  3/4.7.1.5.1.b,  "Steam 
Generator  Stop  Valves,"  to  require  full 
valve  closure  within  8  seconds.  TS 
Table  3.3-5,  "Engineered  Safety 
Features  Response  Times,"  has  also 
been  changed  to  reflect  the  increased 
closure  time. 

Date  of  issuance:  August  22, 1990 

Effective  date:  August  22. 1990 

Amendment  No.:  147 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  7, 1990  (55  FR  8227).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22. 1990 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locatioiv  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  AmoM 
Energy  Canter,  Linn  County,  Iowa 

Date  of  application  for  amendment 
January  5. 1990.  as  revised  June  19, 1990. 


The  June  19, 1990  submittal  withdrew 
portions  of  Ibe  January  5, 1990 
application  that  addressed  items  not 
covered  by  GL  88-16.  The  June  19. 1990 
letter  did  noK  change  or  add  to  the 
original  application  and  the  proposed 
determination  of  no  significant  hazards 
consideration  was  not  affected. 

Brief  description  of  amendment  The 
amendment  revised  the  Duane  Arnold 
Energy  Center  Technical  Specifications 
by  relocating  explicit  values  for  certain 
cycle-specific  parameters  into  a 
referenced  Core  Operating  Limits  Report 
(COLR).  The  values  found  in  the  COLR 
will  continue  to  be  calculated  in 
accordance  with  NRC-approved 
methodologies.  These  changes  are 
consistent  with  the  guidance  of  NRC 
Generic  letter  88-16.  dated  October  4, 
1988. 
Date  ofisiuance:  August  23. 1990 
Effective  date:  August  23, 1990 
Amendment  No.:  167 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter.  May  16, 1990  (55  FR  20359)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  PubUc  Library, 
500  First  Street.  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Date  of  initial  notice  in  Federal 
Re^ster  May  16, 1990  (55  FR  20359)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 1990. 

No  signficant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  2,  Scribe.  New 
York 

Date  of  explication  for  amendment 
October  5, 1989 

Brief  description  of  amendment  This 
amendment  revises  'Technical 
Specifications,  sections  3/4.3.6, 
Instrumentation-Control  Rod  Block 
Instrumentation;  3/4.3.7, 
Instrumentation-Monitoring 
Instrumentation;  3/4.9.2,  Refueling 
Operations-Instrumentation;  and  3/ 
4.9.10,  Refueling  Operations-Control  Rod 
Removal.  The  Bases  for  sections  3/4.9.2 
and  3/4.9.10  will  be  revised  to  be 
consistent  with  changes  made  in  the 
Technical  Specifications.  This  revision 


is  required  to  permit  fuel  loading  in 
preparation  for  the  second  cycle  of 
operation  witfi  multiple  control  rods 
withdrawn.  This  revision  will  also 
delete  Technical  Specifications,  section 
'  3/4.10.7,  Special  Test  Exceptions-Special 
Instrumentation-Initial  Core  Loading, 
which  no  longer  applies. 

Date  of  issuance:  August  17, 1990 

Effective  date:  As  of  the  date  of  its 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  21 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  24, 1990  (55  FR  2437) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  17. 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  Yoric  Oswego,  New 
York  13126. 

Philadelphia  Electric  Company,  Docket 
No.  50-352.  Umerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
June  14. 1990 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specification  (TS)  to  add  new  isolation 
valves  on  each  common  Control  Rod 
Drive  header  to  the  table  of  primary 
containment  isolation  valves  that  must 
be  operable  and  tb  delete  the 
existing  individual  Hydraulic  Control 
Unit  isolation  valves  fiom  die  TSs. 

Date  of  issuance:  August  16, 1990 

Effective  date:  September  30, 1990 

Amendment  No.  42 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  27, 1990  (55  FR  26290)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16, 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50452  and  50-353.  limerick 
Generating  SUtion,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
June  22. 1990 


Brief  deacription  of  amendments:  The 
amendments  revised  the  Surveillance 
Requirements  to  allow  the  main  and 
auxiliary  hoists  to  travel  not  more  than 
sb(  (6)  indies  higher  to  provide  more 
clearance  between  a  main  and/or 
auxiliary  hoist  grapple  carried 
component  and  pool/cavity  structures. 
Also,  the  amendments  removed  the 
requirement  for  a  fuel  loaded  auxiliary 
hoist  interlock  by  prohibiting  the  lifting 
of  a  fuel  assembly  with  the  auxiliary 
hoist 
Date  of  issuance:  August  16, 1900 
Effective  date:  August  16, 1990 
Amendment  Nos.  43  and  8 
Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Fadaral 
Register  July  11. 1990  (55  FR  28479)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16. 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  600 
High  Stieet  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Servkx  Electric  and  Gas  Company. 
Dehnarva  Power  and  Light  Company, 
and  Atlantic  Qty  Electric  Company. 
Docket  Nos.  50-277  and  50-27S.  Poach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  S.  York  County,  Pennsylvania. 

Date  of  application  for  amendments: 
July  11. 1989  as  supplemented  on  April 
20. 1990.  The  supplemental  letter 
provided  editorial  and  administrative 
revisions  to  die  TS  changes  proposed  in 
die  original  submittal.  The  staff  has 
determined  diat  these  additional 
changes  do  not  affect  the  proposed  no 
significant  hazards  determination. 

Brief  description  of  amendments: 
These  amendments  changed  the 
Technical  Specifications  to  remove 
organization  charts  in  accordance  wiUi 
the  guidance  provided  in  NRC  Generic 
Letter  88-06  and  to  make  miscellaneous 
administrative  changes.  One  proposed 
miscellaneous  change,  diet  would  result 
in  audit  reports  being  forwarded  to 
responsible  corporate  officers  rather 
than  to  die  Executive  Vice  President- 
Nuclear,  was  not  approved  in  the 
amendments  and  will  continue  to  be 
reviewed  by  the  NRC  staff  as  a  separate 
action. 
Date  of  issuance:  August  20, 1990 
Effective  date:  August  20, 1990 
Amendment  Nos.:  155  and  157 
Facility  Operating  License  Nos.  DPR- 
44  andDPR-Se:  AmendmenU  revised 
the  Technical  Specifications. 
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Dotm  ef  initiat  notiee  ia  I 
RiglslM.  Aagust  23.  lfl»  (M  PR  3S107) 
The  CooBBiMiaa's  related  evahiatioB  of 
the  enwdtfits  is  eootsined  io  •  Safety 
Evahiatiaii  dated  Aogast  Zft  19ea 

No  ugptfkxmt  barardt  consideratuxt 
commentt  received:  No 

Local  Pabifc  Document  Room 
loctOwK  GovCTunent  Publicatione 
Sectioo.  State  Library  of  Peniuyhrania. 
{REQONAL  D^OSrrORY)  Edocation 
Buildiiig.  Wafamt  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisboxg.  Pemuyhraida  1710& 

Power  Audurity  af  The  State  of  New 
York.  Oedcet  No.  50-386.  Indian  Point 
UnitNa  3»  Wcstcbattar  County.  New 
Yotk 

Dots  (^tgjptcationfor  ameadmatt 
October  13. 1987 

Brief  description  of  amendment  The 
amendment  revises  the  Technicai 
Spedficatian  Tables  3^1  and  4.4-1  to 
reflect  modifications  to  certain 
containment  isolation  valves.  Also,  the 
appropriate  valve  identification  pr^x 
and  suffix  have  been  added  to  vahres 
listed  in  Tables  3.6-1  and  4.4-1. 

Date  of  issuance:  August  13, 1990 

Effective  date:  August  13. 1990 

Amendment  No.:  lOZ 

Facility  Operating  License  No.  DPR- 
64c  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Registar  The  Commission's  rriated 
evahiation  of  the  amendment  Is 
contained  in  a  Safety  Evaluatioa  dated 
August  13. 1990. 

No  significant  hazards  consideraUon 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue.  White  Plains,  New 
York.  10610. 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-311,  Salem  Generating 
Station.  Unit  No.  2.  Salem  County,  New 
Jersey 

Dale  of  apfriicatimi  for  amendment- 
July  27, 1900 

Bri^  description  i^  amendment  The 
amendment  changed  the  Technical 
Specifications  to  revise  the  diesel 
generator  surveillance  test  frequency 
requirements. 

thte  of  issuance:  August  22. 1900 

Effective  date:  August  22. 1990 

Amendment  No.:  93 

Facility  (^rating  License  No.  DPRr- 
75:  This  afiseadment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
stpuficant  hazards  consideration:  Yes 
(55  FR  31919  dated  August  6.  igot^  That 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 


proposed  no  sqmficant  hazards 
consideralioR  deterrateatraR.  No 
conaients  have  been  received.  The 
notice  abo  provided  for  an  opportunity 
to  request  a  hearing  by  Aogusf  21, 1990; 
as  corrected  f55  FR  329681,  Aegust  13, 
1900),  the  corrected  hearing  date  is 
September  5, 1990.  The  notice  indrcated 
that  if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment.  The  Commission's  related 
evahiation  is  contained  in  a  Safety 
Evahiation  dated  Angust  22, 1990. 

Attorney  for  licensee:  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street 
NW..  Washington.  DC  20555-3052. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Southern  Califomia  Edison  Company,  et 
aL.  Docket  N».  50-206.  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1. 
San  Diego  County,  California 

Date  of  application  for  amendment 
April  19, 1990,  as  supplemented  June  18, 
1990. 

Brief  description  of  amendment 
During  the  current  Cycle  11  refuelii^ 
outage,  the  licensee  is  making  changes 
to  the  480  volt  system  for  San  Onofre 
Unit  1  which  will  reconfigure  the  system 
from  three  electrical  buses  and  three 
station  service  transformers  (SSTs]  to 
four  electrical  buses  and  four  SSTs. 
Accordingly,  Technical  Specification 
sections  3.7.  3.14,  4.1.1  and  4.4  are  being 
revised  to  reflect  these  modifications. 

Date  (^issuance:  August  14, 1990 

Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No.:  134 

Provisional  (grating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  (^initial  notice  in  Federri 
Register  May  30, 1990  (55  FR  21979).  The 
Commission's  related  evahiation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  14, 1990. 

The  supplemental  information 
provided  by  letter  dated  June  18, 1990, 
did  not  alter  the  action  or  affect  the  no 
significant  hazards  determination  in  the 
original  notice^ 

No  significant  hazard^  cansideratiom 
comments  rec&vetl  No  eomments. 

Local  Pabtic  DOcament  Room 
location:  Main  Library,  University  of 
Califomia.  P.O.  Box  19557,  Irvine. 
Califomia  92713. 


Tennessee  VsMy  Avthority.  Docket  No. 
50-327,  Ssquoyak  Nncfear  Plant.  Unit  1. 
HauiOtuu  Cuuuty.  Tennessee 

Date  of  application  for  ameatbnent 
May  4. 1900  (TS  90-07) 

Brief  description  of  amendment  This 
amendment  modifies  Table  3l3-11,  Fire 
Detection  Instnnnents.  of  the  Sequoyah 
Unit  1  Tedmical  Specifications  (TSa). 
The  changes  sdd  two  smoke  detectors 
which  were  installed  in  the  vohmie 
control  tank  room  during  the  recent  Unit 
1  Cycle  4  refnefing  outage.  In  its 
an>Iication.  the  Tennessee  VsUey 
Authority  (TV A)  also  proposed  dui^es 
to  Table  3.3-11  of '.he  Sequoyah  Unit  2 
TSs.  As  TVA  requested,  these  cbaigcs 
win  be  issued  after  these  detectors  are 
installed  in  the  Unit  2  volume  control 
tank  room  during  the  Unit  2  Cycle  4 
refueling  outage.  This  outage  is 
scheduled  to  begin  in  October  1900. 

Date  of  issuance:  July  27, 1990 

Effective  date:  July  27, 1990 

Amendment  No.:  142 

Facility  Operating  Licenses  No.  DPR- 
77.  Amendment  revised  the  Unit  1 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Registec  June  13. 1990  (55  FR  24004) 

The  CcMnmission's  related  evaluation* 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  27,  lOOa 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  AuUiority,  Docket 
Nes.  50-327  and  50-^8,  Se<vioyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
May  4, 1990,  as  supported  by  the  letter 
dated  February  14, 19S0  (TS  90-12) 

Brief  description  of  amendments:  The 
amendments  modify  the  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Technical 
Specifications  (TSs)  to  Increase  the 
maximum  enrichment  of  fuel  allowed  on 
the  site  fiY)m  4.0  to  5.0  weight  percent 
Uranium  235.  Changes  have  been  made 
to  Section  5.0.  Design  Features,  and 
Surveillance  Requirement  4.9.1.4  on  the 
boron  concentration  in  the  spent  fuel 
storage  pool  has  been  added  to  the  TSs. 
New  fuel  with  an  enridmient  peater 
than  4.5  weight  percent  may  not  be 
stored  in  the  new  fuel  pit  storage  racks. 
This  fuel  Rkay  be  stored  in  the  spent  fuel 
storsge  pool. 

In  the  spplication,  the  licensee  also 
requested  changes  to  the  TSs  to  allow 
the  substitution  of  Zircaloy-4  or 
stainless  steel  filled  rods  or  of  open 


watBr(dianndsi£Dr:'faialandi'1n  foBl 
assemblies.  Sins  iiequestss  still  smAer 
staff -mview  end  evillibeitherautitiactvof  a 
future  letter. 
ItateJi^<iaauiantsB:Asisaai  1,  ft990 
Bffectias  dat«:Ai]gaKi  1. 1B90 
AmendmentMos.:  lM4<(Unit  aj,  125 
(Unit  2) 

Facility  QperatingUcensesNes. 
DPR-77  and  DPR-7S.  Amendments 
revised  theTedhnical  Specifications. 

Date  oj  initial  notice  in  Federal 
'Re^ster  The  Commission's  related 
ev^uation  of  (he  .amendment  is 
contained  in  a  "Safety  Evaluation  dated 

Augusti,  "rasa 

No  significant  hazards. considenOion 
comments  received:  ^o  comments. 

Local  Public  Document  Room 
■fecQ^on.-'ChBttanooga-HHmihon  County 
Lfbrary,  1001  Broad -Street.  Chattanooga, 
Tennessee  37402. 

Vennent  Xankee  Nudaar  Anwar 
Co(pfitation.aockBt,Na.  S0~Z71, 
Vermont  Yankeei4uclear  Power  Station, 
Temon,  Vermont 

Date  of  appiication  fortamendment 
April  8, 1990. 

Brief  description  of  .amendment  The 
amendment  modifies  the  Limiting 
Conditions  of  Operation  and 
Surveillance  Requirements  for  the 
battery  systems. 

Date  of  issuance:  August  23, 1990 

£//fici;Ve //ate.- By  September  24. 1900 

Amendment  No.  ITS 

Facility  Opera  fing  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications  and/or  License. 

Date  of  initial  notice  in  Federal 
Register  May  Z,  1990  (55  FR  16415}.The 
Commission's  related  evaluation  6f  ihe 
amendment  is  contained  in  a  Safety 
Evaluation -dated  Aiugust  23, 1990. 

No  significant  hazards  cmtsideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  Bvoo}i.8  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

NO'nCEt)F  ISSUANCE  OF 
AMENDMENT TO  TACIUTY 
OPERATING  t3CB<ISE  AND  FINAL 
DETERMINA'nON  OF  NO 
SIONfflCMOT  HAZARDS 
CONSIDERATION  AND 
OPTORTDWrVFOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  puhlicatian  Of 
the  last  biweekly  notice,  the 
Commission  iias  issued  the  following 
amendments,  Xhe  Commission  has 
determined  for  each  of  Ihese 
amendmentSvthat  the.a{Q]lication$or  the 
amendment  oomplies  with  the  standards 
and.reQuiremants.Qf  the  Atomic  Energy 
Act  of  1954,'as.amended>(theiAot).'and 
the  Commission's  riiles  and  regulations. 


'  1fhe<ConnniB8ion  >hBS  made  opptoppiate 
'findings  as  iiequiiud 'by  ore  /Aot  ana  luie 
Qnnunissioil^  vuias  and  vegidationB  <in  10 
cm  dapter  1  ^Mdnch  «>e  set  f ofdi  <in  the 
lioense  JUuiundmenL 

Because  of  exigent  or  emergency 
circumstances 'associated  wtth-die  date 
Ihe  emendmeitl  was  needed,  there  was 
not  time  "for  •ftre'CommiBsionlo  publish, 
ferpdWic  cuuuiiKirt  before  TS8uam:e,  its 
usual  30'day  Notice  ofdnuiideiHtiun  of 
Issuance  tff  Amendment  andTroposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Clommissionlias  efSier  issued  a  Federal 
Registei  notfcepruviding  t^pportunityfor 
public  comment  OT  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  fadtity  of 
ihe  licensee's  apiJHcfftion  and  of  ttre 
Gommissiori's  proposed  determinatiDn 
of  no  significant  hazards  considerStion. 
The 'Commission  has  provided  a 
reasonable  opportunity  for  fte  public  io 
comment,  using  its  best  efforts  Io  make 
availaUe  Io  >(he  pdblic  means  of 
comnnmication-for'die  pdbHc  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  "been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  iras  'been  infarmed  of 
"the  pubHc  comments. 

In  circumstances  where  lailute  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  orsliutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  io  the 
plant's  licensed  power  level,  the 
Commission  jnay  not  have  had  <an 
opportunity  to  provide  for  public 
comment  onltsjio  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  Tor  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  qpportunitylor  public 
comment.  S  comments  liave  iieen 
requested,  it  is  so  stated.  In  either  event, 
the  £tate  lias  ibeencQinulted  by 
tdephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue -and  make  an  amendment 
•immedietely  effective,  -notwidistanding 
the  pendency  before it ofa  reguest'for  a 
hearing  from  any  person,  in  advance  of 
theJiolding  and  completion  of  any 
required  hearing,  where  it  Ibu 
determined  that im  aignificantifaazanis 
considerdtion  »  involved. 

The  Commission  1)96  applied  the 
Standards  of  lO'CFR^:^  and'hasmade 
a  f  nal.^etetmination  that  the 
amendment  involves  no  significant 
baiardBiconsideretion. Tlie  ■basis  tor  diis 
determination  is-contained  inihe 
documents  related  to  this  action. 


j^coordingly,  die  -amendments 4nve'been 
issued  mid  <made  •^ffedfrve  as  4ndiLsrted. 

Unless  ofheiwiae  indicsted.  (he 
Commission  lias  determined  that  these 
amendments  sutiidy  Ihe  "criteria  Tor 
ctftegoriofl  exdlasion  in  accordance 
wtfhTOtTR  61:22.  Therrfote.  pursuant 
to  lO'CFR  51.'22(fa(),.no  environmental 
impact  statemeilt  or  environmentid 
assessment  need  be  prepared  lor  these 
amendments,  ff  Ihet^ommisslonlias 
prepared  an  environmental  assessment 
-under  'die  special  circumstances 
provision  inlO  CFR51.12(b].and'faas 
made  a  deteonination 'based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  (the 
action  see  i  (1]  the  application  ior 
amendment  .(2)  die  amendment  to 
Facility  <G^erating  License,  -and  43)  the 
Commission's  related  Jetter,  Safe^ 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  ihese 
items  are  available  for  public  ii^peotion 
at  the  'Commission's  Public  Document 
Room,  the  Gelman  Building.  .2120 1 
Street  NW.,  Washington,  DC.  and  at  the 
locail  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2) -and  (3)  may  fae 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatoiy  Commission. 
Washington.  DC  20555,  Attention: 
Director,  I]iiuision  of  Reactor  Projects. 

The  tCommissian  is  -also  offering  an 
opportunity  ior  a  Jiearing  with  reepect  to 
the  issuance  of  the  emendmento.  By 
October  5, 1990,  the  Uoensee  may  file  a 
request  lor  a  hearing -with  respeotto 
issuance  of  ifhe  amendment  io  the 
subject  iacility  .operating  license  and 
any  person  whose  interest  may  -foe 
affected  i^ihis  proceeding  and -who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  ior  leave  to 
intervene  shall  be  filed  in  accordance 
with  ihe  Commission^  "Rules  of 
Ftadtice  for  Doniatic  Licensing 
Proceedings"  in  10X31%  Part  2.  if  a 
-nquest  for  a  lieariiig  or  petition  for 
leave  to  intervene  is  filed  by  ^die  -above 
date,  the  Commission  or  an  Atomic 
-Safety  and  {Licensing  Board,  designated 
by  dffi'Coinminionior  byifae>Chairman 
of  the  Atomic  Safety  and  licensing 
Board  Panel  will  xule  on  ihe  request 
and/or  petitian  and  the  Secretaiy  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  saioticeiaf  hearing  or 
an  appropriate  mdsr. ' 

As  required -by  10  CFR  2714,  a 
petition  for  leave  to  intervene  shdll  set 
forth  with  particularity  die  interest  of 
the  petitioner  in  die  proceeding -and  how 
«that  interest  may  be  affeoted  by  die 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
contivverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  su^cient  information  to   ^ 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entiUe  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witiiesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti-eet.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptiy  so  inform  the 
Commission  by  a  toll-fi-ee  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Ofllce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.71(d). 

Commonwealth  Edison  Company 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
Grundy  County,  Illinois 

Date  of  application  for  amendments: 
July  31. 1990 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  3.7/4.7.A.2  to 
exclude  the  reactor  building  closed 
cooling  water  system  inlet  pathway  for 
each  unit  fi'om  the  requirement  to 
perform  local  leak  rate  testing  until  the 
next  refueling  outage  for  each  unit. 


Date  of  issuance:  August  9, 1990 
Effective  date:  August  9. 1990 
Amendment  Nos.:  112  for  Dresden  2 

and  108  for  Dresden  3. 
Provisional  and  Facility  Operating 

License -Nos.  DPR-19  and  DPR-25.  The 

amendments  revised  the  Technical 

Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  August  9, 1990. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

Lx)cal  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August,  1990. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/Il, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  90-20710  Filed  9-4-90;  6:45  amj 

MUMQ  CODE  75W>-01-D 

Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^y  Act  (42  U.S.C.  2039, 2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  6-11. 1990,  in  room  P-110, 
7920  Norfolk  Avenue.  Bethesda. 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
August  23. 1990. 

Thursday  September  ft  1990,  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda,  Md. 

8:30  a.m.-8:45  a.m.:  Chairman's 
Remarks  (Open)— The  ACRS  Chairman 
will  briefly  report  regarding  items  of 
current  interest. 

8:45  a.m.-9:15  a.m.:  Yankee  (Rowe) 
Nuclear  Power  Station  (Open) — The 
Committee  will  review  and  report  on  the 
status  of  reactor  pressure  vessel 
radiation  embrittlement  and  its  impact 
on  the  continued  operation  of  the 
Yankee  (Rowe)  plant. 

9:15  a.m.-10  a.m.:  Reactor  Operating 
Experience  (Open) — ^The  Committee  will 
discuss  the  lessons  learned  from  reactor 
operating  experience  and  events, 
including  the  Westinghouse  Owners 
Group  Study  justifying  reduction  of 
tiu-bine  stop  valve  test  frequency  and 
the  impact  of  noncondensable  gases  on 


qperationtef  wtfetyttdated  systems  and 
conqpimeiits. 

ie:lSoJB:-40:*S  UJR.:ACBS  Atitivities 
,{QpeD) — The  Gannmttee  will  discuss 
antioipated  AQKS  -Bi^oommittee 
activities  and  items  proposed  tfar 
consideration  by  the  full  Committee. 

10:45  ajn,-12  Noon:  ACRS  Procedures 
and  Practices  (06>en}— The  Committee 
will  .discuss  tthe  practices  and  policies 
related  to  procedural  aspects  of  ACRS 
subcommittee  and  subgroup  activitieB. 
Representatives  of-theKRC's  Office  of 
the -General  Counsel  will  participate  in 
this  discussioo. 

1  p.m>-2:30 pm.:  Generic  Issue  23, 
Reactor  Coolant  Pump  Seal  Failures 
(Open}— The  Committee  willxeview  and 
report  on  proposed  resolution  of  this 
generic  issue. 

2:45  p.m.-3J3p.m.:  ACRS  Activities 
(Open)— ^The  Committee  wrill  discuss  the 
scope  and  content  of  its  annual  report  to 
the  tkujgress  on  the  T^C  saTety 
research  program.  ^^ 

3ft5p.m.S  pan.:  Preparation  ofCFRS 
Reports  toK^  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  to 
NRC  regarding  safety-related  issues, 
including  seveue  accident  risk 
assessment  for  "five  VS.  nuclear  plants 
(NUREG-11501),  systematic  assessment 
of  licensee  performance  and  proposed 
Committee  comments  regarding  ACRS 
use  of  part-time  consultants. 

"Die  members  will  also  discuss 
■msrtters  and  apecific  issues  which  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

Friday,  September  7, 1990,  room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  Md. 

8:30  a.m.~1130  a.m> — Resolution  of 
Generic  Issues  (Qpen)— The  Committee 
will  review  and  comment  on  the  priority 
rankings  proposed  by  the  NRC  saff  for  a 
gtOHp  of  newjgeneric  issues. 
Representatives  oif  the  NRC  staff  will 
parti  p-ipatB,  AS  J^ipropriate. 

11:30  a.m.-12:15  p.m.— NRC 
Quantitative  Safety  Goals  (Open)— The 
Committee -will  discuss  die  proposed 
irai^lementtftionphm  forihe  NRC 
quantitative -safety  goals  widi  a  possitile 
briefing  by  the  NRC  staff  on  ^his  matter. 

il:15p.m.~3:35  p.m.—Nine  Mfk  PaUnt 
Nuclear  Wan/;(Opear>— A  briefing  and 
diKaarion  will  )be  iheld  xegarding  iiestart 
of  Nim  Mite  Aimt  IMtl  iaIIoiwiiiB  an 
extended  shuldoNrniar  safety-aektad 
deficiencies. 

8ilSjpjm.S'p.mi—4*tBparation  -of 
AC/lSxfl*!part#,tOpeB)--The  CommitteB 
wiU;di8cusS;PtqpiMedACRS  seports  te 
NRC  regaidiiigiiteinajionsidered-dunng 
this  meeting. 

5  pjn.SitSpjn.:  ACRS  Subcommittee 
Activitiea  XOperi)— The  Committee  wUl 


Imar  and  ^discuss 'fl  report  of  the -Human 
Factors  Snboonnnittee  legarding 
procedural  violationB  idtntlTiud  as  a 
lemiAtiiitt  tessansieamdiiom'ihe 
Chernobyl  nudarpiantiaccidant 

Saturday,  September  ft  19917,  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda,  Md. 

8:30  a.m.-12  Noon:  Preparation  of 
ACRS  Reports  (Open}— A  dieciosion 
vsrill  be  held  on  praposed  ACRS  teports 
to  the  NRC  as  appropriate,  inohiding 
resolution  of -GI-<23.  Reactor  Coolant 
Pump  Seal  Failures,  the  Yankee  Nuclear 
Power  Plant,  and  other  items  considered 
during  this  meeting 

1-1:30 p.m.:  ACRS  Subcommittee 
Activitiea  {0^eB^l\K  Committee  will 
hear  reports  and  hold  discussioitt 
regarding  ACRS  subcommittee  activities 
including  thezmal-ihydrauUc  phenomena 
and  decs^  heat  removal. 

I:30pjn.-r2pjn.:  Nominations  of 
ACRS  Members  (O^en)— The  members 
will  discuss  qualifications  of  candidates 
proposed  for  appointment  to  the 
Committee. 

This  session  will  be  dosed  to  discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

2  pjn.-3:30p.m.:  Miscellaneous 
{C^n}-^The  Committee  will  comjilete 
discussion  of  items  considered  during 
this  meeting. 

Procedures  for  die  conduct  df  and 
participation  in  ACRS  meetings  were 
published  in -fee  Federal  Register  on 
September  27, 1989  (54  FR  39594).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a    . 
transcript  is  being  kept,  and  i}uestions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
ntntpmpnta  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  dining  die  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
diis  meeting  may  "be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman,  litfonnation  regarding 
the  time  ta  be  set  aside  for  tiiis  purpose 
may  beidbtainad  bya  prepaid  lelepfaone 
oall  io  fte  ACRS  Bxaoutive  Director,  Mr. 
Raymond  F.fbaley.  prior  to 'die -meeting. 
In  view  ofifaeposstbittty  diatihe 
schedule  for  ACRS  meetings  uny  tbe 
.al^ustad>by<tfaeCfafaiimanasneoes8ary 
to iadlttatB^die conduct  of  die  meeting, 
parsons  plamiiiig  tto  attend  ahnuM  fheck 
widi  HhBMjRR&msa&wJhnamiS 


such  resohadifliiig  would  result  in  major 
inoonveiiiunbe. 

I  have-fetenhinedte  aecsrdanoe  with 
section  ISt^lhAJlic  Law  ^a-WB^iat  it  is 
necessaiy  to  close  portions  tff this 
meeting  noted  t»beve  1o  discass 
iiifoFmatien1he<release  of<which  would 
■represent  an  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  ^2b(c)(«)). 

^Further  information  regarding  topics 
to  be  diecuBsed,  whether  die  meeting 
lias  been  cancelled  or  resdhedriled,  •die 
Chairman's  ruling  on  requests  fer  die 
opportunity  to  present  oral  statements 
and  the  time  aUotted  can  be  obtained  by 
a  prepaid  telephone  call  tn  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  7:45  a.m.  and -4:30  pm. 

Doted:  August  ifi,  1990. 
John  C.  Hoyle, 

Advisory  Committee  Manngemerrt  Officer. 
[FR  Doc.  90-20800  Filed  9-4-90;  8:45  am) 
aiuJNQ  cooc  7910-ei-ai 


Regulatory  CUiide; 
AvaUabOlty 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  teen 
developed  to  describe  and  make 
available  tothepubiic  such  information 
as  methods  acciTrtable  to  die  NRC  staff 
for  implementing  specific  parts  df  die 
CommissTon's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  die  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.159.  "Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors," 
provides  guidance  to  applicants  and 
licensees  of  nuclear  power  plants  on 
methods  acceptable  to  the  NRC  staff  for 
complying  withTequiiemenls  on  funds 
for  decommissioning.  This  guide  also 
provides  guidance  on  the  content  and 
form  offinancial  assurance  mechanisms. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currentiy  teing  developed  or 
(2)  injprovements  in  allpubh8hed,guides 
are  encouraged  at  any  tune.  Written 
commeirtsmayte  sidraiitted  to  die 
Regulatory  "Poblications  Brandi, 
Division  rff  Freedom  of  Infuriutftion  and 
Publications  Services,  Office  trf 
Administration.  U:S.  Nuclear  Regulatory 
Oommission,  Wafihington.  -DC  28655. 

'Reguktery  guides  are  available  for 
inspection  at  the  Commission's  "PobHc 
Document  Room,  2120  L  Street  NW., 
Washington.  DC.  Cepies  of  issued 
guides  may -be  purobasad  Iromlhe 
GoveranaittlMBtiBgOffiae^tlfae 
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current  CPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082.  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  of  this 
service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road.  Springfield. 
VA  22161. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockville,  Maryland  this  10th  day 
of  August  1990. 

For  the  Nuclear  Regulatory  Commission. 
CJ.  HAltemes,  Jr., 

Deputy  Director  for  Generic  Issues  and 
Rulemaking  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc  90-20603  Filed  9-4-90;  8:45  am] 

BIUJNQ  COM  7SN-ei-ll 


IDockct  No.  50-328] 

Tennessee  Valley  Auttwrtty  (Sequoyah 
Nuclear  Plant,  Unit  2);  Exemption 

I 

The  Tennessee  Valley  Authority 
(TV A)  holds  Facility  Operating  License 
No.  DPR-79  which  authorizes  operation 
of  the  Sequoyah  Nuclear  Plant.  Unit  2 
(the  facility.  Unit  2).  The  license 
provides,  among  oiher  things,  that  the 
facility  is  subject  to  all  rules. 


regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission]  now  or  hereafter  in  effect. 
The  facility  consists  of  a  pressurized 
water  reactor  located  on  TVA's 
Sequoyah  site  in  Hamilton  County, 
Tennessee. 

n 

Section  III.A.6(b]  of  appendix  J  to  10 
CFR  part  50  requries  that  if  two 
consecutive  Type  A  tests  fail  to  meet  the 
applicable  acceptance  criteria,  a  Type  A 
test  shall  be  conducted  at  each  refueling 
outage.  This  increased  testing  frequency 
would  continue  until  two  consecutive 
Type  A  tests  shall  meet  the  acceptance 
criteria,  after  which  time  the  normal 
retest  frequency  of  three  Type  A  tests  at 
approximately  equal  intervals  within 
each  10-year  service  period  would 
resume.  The  approximately  equal 
intervals  are  defined  in  Surveillance 
Requirement  4.6.1.2.a  of  the  Sequoyah 
Technical  Specifications  (TSs)  as  40±10 
months.  Type  A  tests  means  tests  of  the 
primary  reactor  containment  to  measure 
the  expected  overall  integrated  leakage 
rate  of  the  contaiiunent  for  the  loss-of- 
coolant  accident  conditions. 

The  exemption  would  allow  (1)  Unit  2 
to  continue  on  the  normal  Type  A  test 
frequency  having  TVA  conduct  the  third 
Type  A  test  of  the  first  10-year  service 
period  in  the  Unit  2  Cycle  5  refueling 
outage  in  1992  and  (2)  TVA  not  to 
conduct  a  Type  A  test  in  the  upcoming 
Unit  2  Cycle  4  refueling  outage  which  is 


scheduled  to  begin  in  September  1990. 
Type  A  tests  conducted  in  the  Unit  2 
Cycle  2  (November  1984)  and  Unit  2 
Cycle  3  (March  1989)  refueling  outages 
are  both  considered  failures  because 
they  did  not  meet  the  leak  rate 
acceptance  criteria. 

In  its  application  dated  May  21, 1990 
for  relief,  TVA  stated  that  it  was 
requesting  an  exemption  ft-om  Appendix 
I  because  it  considered  the  increased 
frequency  of  the  type  A  tests 
inappropriate  for  the  causes  of  the  two 
consecutive  Type  A  test  failures.  TVA 
stated  that  the  measured  leakage  results 
for  the  two  tests  were  below  the 
maximum  allowed  leakage  for  the  Unit  2 
containment  and  a  general  containment 
leakage  problem  does  not  exist:  A 
corrective  action  program  that 
addresses  the  causes  of  the  test  failures 
has  been  implemented  at  Sequoyah. 
TVA  concluded  that  increasing  the 
frequency  of  the  Type  A  tests  at  Unit  2 
would  not  provide  a  corresponding 
increase  in  the  level  of  confidence  of 
demonstrating  Unit  2  containment 
integrity.  TVA  further  stated  that  the 
economic  impact  of  performing  the  test 
in  {engineering  time  and  the  additional 
unit  shutdown  time  to  conduct  the  test 
would  be  an  imprudent  use  of  its 
resources. 

The  staff  has  reviewed  the  history  of 
Type  A  tests  conducted  at  the  plant  and 
found  that  the  last  two  Type  A  as-found 
test  results  have  been  failures  as  noted 
below: 


Type  A  tests  performed 


Preopefaboml  last  (1961).. 

T«8t  1  (1964) _ 

Te«2(19e9) 
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(%P» 


0.14 
.22 

.20 


0.7Sli 
ln«(% 
perdiy) 


0.1875 
.1875 
.1875 


1.0 1« 

(%per 
dty) 


0.25 
.25 
.25 


Status 


Pass. 

Failure. 

Failure. 


The  staff  noted  that  the  last  two  test 
results  exceeded  the  acceptance  limit  of 
0.75  La  required  by  Appendix  J  but  did 
not  exceed  the  maximum  allowable  rate 
of  1.09  La  for  Sequoyah.  TVA  stated  that 
the  root  cause  of  the  Cycle  2  failure  was 
packing  leakage  from  two  outboard  root 
values  on  two  containment  pressure 
sensing  lines.  TVA  stated  that  it 
performed  maintenance  on  the  pressure 
sensing  lines  during  the  Unit  2  Cycle  2 
refueling  outage  and  repaired  the  root 
values  which  residted  in  an  immediate 
reduction  in  the  measured  leak  rate  to 
below  the  acceptance  limit.  TVA  further 
stated  that  it  had  also  implemented 
corrective  actions  to  prevent  the 


pressure  sensing  line  leakage  in  the 
future.  These  actions  include  the 
following: 

(1)  Programmatic  review  of  the 
instrument  maintenance  and  operation 
activities  to  identify  potential  impacts 
on  containment  integrity,  and 

(2)  Expansion  of  the  local  leak  rate 
test  (LLRT)  program  to  require  an  LLRT 
following  any  maintenance  performed 
on  the  pressure  sensing  lines.  Post- 
maintenance  leak  rate  testing  is  required 
and  added  to  the  Surveillance 
Instruction  (SI)  159.1,  "Leak  Rate  Test  on 
Containment  Pressure  Instrumentation". 

TVA  stated  that  the  primary  cause  of 
the  Cycle  3  test  failure  was  due  to 


excessive  leakage  through  Penetration 
X-59.  The  root  cause  was  a  personnel 
error  in  connecting  the  hose  from  the 
test  equipment  to  the  test  connection  for 
the  values  associated  with  Penetration 
X-59.  TVA  further  stated  that  anotiier 
factor  that  contributed  to  the  excessive 
leakage  through  Penetration  X-59 
involved  a  maintenance  sequence  that 
occurred  when  the  outboard 
containment  isolation  value  (FCV-67- 
88)  was  previously  disassembled, 
cleaned,  and  reassembled  during  the 
outage.  TVA  stated  that  it  has 
implemented  corrective  actions  for  the 
root  causes  of  excessive  leakage  from 


Penetration  X-6B.  These  actions  include 
the  following: 

(1)  Revision  of  the  LLRT  program  (SI- 
158.1)  to  include  instructional  steps  that 
require  the  test  hoses  to  be  visually 
inspected  to  ensure  that  no  restrictions 
or  crimped  conditions  exist,  and 
'  (2)  Revision  of  the  Maintenance 
Instructions  (O-MI-MW-000-008.0)  to 
ensure  that  when  soft-seated  butterfly 
valves  without  internal  disc  stops  are 
removed  from  the  piping,  the  valve 
operator  limits  are  set  with  the  valve 
body  attached  to  ensure  that  valve 
position  is  established  prior  to 
reinstallation. 

The  staff  has  reviewed  TVA's 
submittal  and  agrees  with  TVA  that  the 
root  cause  of  each  of  the  last  two  Type 
A  test  failures  was  due  to  excessive 
leakage  of  a  single  component  or 
penetration  in  the  contaiiunent 
boundary  and  that  a  general 
containment  leakage  problem  does  not 
exist.  Even  with  the  excessive  leakage, 
the  test  results  were  below  the 
maximum  allowable  leak  rate  of  1.0  La 
for  Sequoyah  Unit  2.  TVA  has  corrected 
and  repaired  the  components  that 
caused  the  two  Type  A  test  failures  and 
implemented  a  corrective  action 
program  that  addresses  the  causes  of 
these  test  failures  to  prevent  future  test 
failures.  Additionally,  the  current 
appendbc  ]  leak  rate  limit  for  Type  A 
tests  contains  a  25%  safety  mar^ 
between  the  leak  rate  test  acceptance 
criteria  and  tbe  leak  rate  assumed  for  a 
lo88-of-coolant  accident  (i.e..  La).  A 
proposed  revision  to  Appendix ) 
currently  under  consideration  would 
remove  this  margin  in  the  future.  With 
the  above  corrective  actions  and  the  fact 
that  the  last  two  test  failures  were 
below  the  maximum  allowable  leak  rate 
of  1.0  La.  the  staff  has  concluded  that 
the  requested  exemption  has  no 
significant  impact  on  containment 
integrity  and  no  benefit  would  be  gained 
by  requiring  TVA  to  perform  Type  A 
tests  on  an  accelerated  test  frequency. 
Therefore,  the  staff  concludes  that  the 
licensee's  requested  exemption  bom  the 
accelerated  Type  A  test  frequency  for 
the  Type  A  test  failures  should  be 
granted.  This  exemption  applies  only  to 
Type  A  test  failures  in  the  Unit  2  Cycle  2 
and  Unit  2  Cycle  3  refueling  outages  as 
two  consecutive  test  failures.  Thus,  if  a 
Type  A  test  failure  were  to  occur  during 
the  Unit  2  Cycle  5  refueling  outage,  the 
next  scheduled  test  for  Unit  2.  that 
failure  would  constitute  a  second 
consecutive  failure  following  the  test 
failure  in  the  Unit  2  Cycle  3  outage  and 
TVA  would  be  required  to  take  action 
accordingly.  There  is  no  condition  on 
the  operation  of  Unit  2. 
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Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(ii).  are 
present  justifying  the  exemption; 
namely,  that  the  application  of  the 
regulation  in  the  particular 
circumstances  for  Unit  2  in  the  Unit  2 
Cycle  4  refueling  outage  would  not 
serve,  and  is  not  necessary,  to  achieve 
the  imderlying  purpose  of  the  rule.  The 
application  of  the  regulation  is  not 
necessary  to  assure  the  integrity  of  the 
contaiiunent  in  the  event  of  a  postulated 
design  basis  loss-of-coolant  accident 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  section 
m.A.6(b)  of  appendix  ]  to  10  CFR  part  50 
for  Sequoyah  Unit  2, 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment. 
An  "Environmental  Assessment  and 
Finding  of  No  Significant  Impact" 
related  to  this  Exemption  was  published 
in  the  Fedefal  Register  (55  FR  34972)  on 
August  27. 1990. 

For  further  details  ,with  respect  to  this 
action,  see  the  request  for  exemption 
dated  May  21, 1990,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room. 
Gebnan  Building.  2120  L  Sti^et.  NW., 
Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County  Library. 
1001  Broad  Sti^et,  Chattanooga, 
Tennessee  37402. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  August  1990. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director.  Division  of  Reactor  Projects— l/Il, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  90-20606  Filed  9-4-90;  8:45  am] 
BUJJNQ  CODE  7iS»41-M 


application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-21 
for  the  WPPSS  Nuclear  Project  Unit  No. 
2,  located  in  Benton  County, 
Washington. 

The  proposed  amendment  would  have 
revised  the  action  statements  which 
govern  testing  of  the  three  emergency 
diesel  generators. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Re^^ter  on  April  4, 1990  (55  FR 
12804).  However,  by  letter  dated  August 
20. 1990.  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  March  2, 1990.  and 
the  licensee's  letter  dated  August  2a 
1990,  which  withdrew  the  apphcation  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC.  and  the  Richland 
Public  Library.  955  Northgate  Street 
Richland.  Washington  99352. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  AugtuL 

For  the  Nuclear  Regulatory  Commission. 
Patiida  L  Eng. 

Project  Manager  Project  Directorate  V. 
Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects.  Office  of  Nuclear 
Regulation. 

[FR  Doc.  90-20604  Filed  9-4-90.  8:45  am] 
SaJJNO  coot  7SM-01-4I 


[Docket  No.  S0-M7] 

Washington  Public  Power  Supply 
System;  WHttdrawal  of  Application  for 
Amendment  to  Faculty  Operattng 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Cqmmission)  has 
granted  the  request  of  Washington 
Public  Power  Supply  System  (the 
licensee)  to  withdraw  its  March  2, 1990. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Announcement  of  Administrative 
Career*  With  America 

AOCNCV:  Office  of  Personnel 
Management  (OPM). 

action:  Notice.  


tUMMAliv:  This  notice  describes 
examination  procedures  for 
Administrative  Careers  wiUi  America 
(ACWA).  Interested  parties  are  invited 
to  submit  comments. 
DATCS:  Comments  must  be  received  by 
October  5. 1990. 

ADONStMS:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein. 
Associate  Director  for  Career  Entiy  and 
Employee  Development  Office  of 
Personnel  Management  room  6F06. 1900 
E  Street  NW.,  Washington.  DC  20415. 
TOR  FUfrmn  wFOiBaATKHi  contact. 
Tracy  Spencer.  (202)  606-0980. 
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On  April  19, 1990,  OPM  announced 
new  examinations  covering  entry-level 
positions  at  the  GS-5/7  levets  v^lch 
were  fonneny  nuea  imaer  ne 
Professional  and  AdministratiYe  Careers 
Examination  (PACE).  Use  of  the  PACE 
was  terminated  in  1982  under  the  terms 
of  a  consent  decree  in  Luevtmo  v. 
Devim  (Qvil  Action  No.  79-271).  Since 
then,  the  positions  formeriy  Blled  from 
PACK  have  been  filled  either  tlmraigb 
ahemative  competitive  examinations 
devetqied  in  accordance  with  the 
Luevano  decree  or  through  excefHed 
service  appointments  under  Schedule  B. 
The  new  examinatians.  collectively 
tided  Administrative  Careers  with 
America  (ACWA),  replace  both  the 
alternative  conipetHive  examinations 
and  the  Schedule  B  appointing  authority. 

The  ACWA  examinations  cover  six 
groops  of  occiqMtions  for  whidi  there 
are  written  tests  snd  a  seventh  gro\4> 
with  positive  etfaicaticui  requirements. 
AppUeants  far  diat  latter  group  will  be 
examined  using  unassemUed 
procedures  {Le^  review  of  applicants' 
education  and  experience  without  a 
written  test). 

01^  is  implementing  this  system  of 
examinations  pursuant  to  5  U.S.C 
3301(2).  OPiJL  ordinarily  does  not  publish 
a  notice  in  the  Federal  Reg^ter  when 
examinations  are  announced.  Howrever, 
because  of  the  unique  circumstances 
which  preceded  the  implementation  of 
the  ACWA  and  because  OPM  wishes  to 
give  the  widest  possible  publicity  to  die 
program,  OPM  takes  this  opportimity  to 
invite  comments  from  interested 
members  of  the  public. 

Written  Tests 

The  ACWA  examinations  employ 
separate  written  tests  for  each  of  six 
occupational  groups:  (1)  Health,  safety 
and  environmental  occupations;  (2) 
writing  and  public  information 
occupations;  (3)  business,  finance  and 
management  occupations;  (4)  personnel, 
administratimi,  and  computer 
occupations;  (5)  benefits  review,  tax, 
and  iega)  occupatitms;  and  (6)  law 
enforcement  and  investigations 
occupations.  The  PACE  employed  a 
single  written  test  for  all  positions.  As 
an  interim  measure,  PACE  was  replaced 
by  a  Schedule  B  authority  and 
alternative  examinations. 

The  ACWA  written  tests  were 
developed  to  avoid  some  of  the 
problems  encountered  under  the 
previous' tests.  The  PACE,  which 
measured  general  knowledge  and 
abib'ties,  was  chaOengsd  by  die  Luevtmo 
plaintiffs  for  being  csHvaOy  biased  snd 
for  measuring  knowledge  that  was  not 


relevant  to  the  jobs  the  applicants  wete 
being  hired  to  filL  Hie  alternative 
exaraiaations  were  iob-related,  but  the 
costs  of  developing  and  administering 
tests  for  a  single  occupation  made  the 
process  economically  feasible  only  for 
occupations  where  there  was 
substantial  annual  hiring. 

The  ACWA  tests  use  logic-based 
questions  that  measure  the  math  and 
verbal  skills  and  reasoning  ability 
needed  to  perform  successfully  in  the 
types  of  positions  being  filled  and  that 
relate  to  situations  the  applicants  would 
encounter  in  those  jobs.  By  grouping 
occupations  which  call  for  similar 
knowledges,  ^ills  and  abilities.  OPM 
can  provide  relevant  written  tests  for 
most  of  the  occupations  formerly  filled 
under  PACE. 

In<ffvidaal  Achievement  Record 

In  addition  to  the  ability  test 
questions,  the  ACWA  written 
examinations  also  include  a  new  feature 
called  the  Individual  Achievement 
Record  (lAR).  The  lAR  evaluates  bow 
well  applicants  have  used  the 
opporUinities  they  have  had  in  school, 
work,  and  outside  activities.  It  is  similar 
to  biodata  questionnaires  that  have 
been  used  successfidly  in  private 
industry,  but  it  excludes  any  questions 
about  attributes  [e.g.  parents' 
educational  level]  wUch  are  not  within 
an  applicant's  ccHitrol. 

Each  applicant's  score  is  based  on 
both  the  written  test  and  the  lAR.  1^ 
combination  of  these  tecluiiques  wrill 
provide  enhanced  prediction  of 
applicants'  potential  to  do  well  in  the 
occupations  covered  by  ACWA. 

Operadonal  Issues 

Applicants  who  meet  the  qualification 
requirements  and  pass  one  of  the  six 
written  tests  will  be  placed  on  a 
competitive  register.  Registers  for 
Groups  1  and  2  and  Group  7  will  be 
maintained  by  the  OPM  Area  Offices. 
Registers  for  Croups  3  through  6  will  be 
maintained  in  the  OPM  Examining 
Office  in  Macon,  GA.  Registers  for 
Groups  3  through  6  for  positions  in 
Alaska,  Hawaii,  and  Pacific  Overseas 
areas,  and  Puerto  Rico  and  the  U.S. 
Virgin  Islands  will  be  maintained  in 
OPM  Area  Offices  in  Anchorage, 
Honolulu,  and  San  )uan,  respectively. 

The  next  open  period  for  the  receipt  of 
applications  for  the  ACWA 
examinations  in  Groups  3  through  6  will 
be  from  September  17  through  October 
31. 1900.  Each  OPM  Region  will  review 
the  status  erf  its  current  registers  for 
Groups  1  and  2  to  determine  whether  it 
will  be  necessary  to  open  the  registers 
at  diis  time.  Each  OPM  Region  witt  be 
publicizing  the  open  period  in  its  area. 


OPM  has  developed  s  recniitii^ 
brochure  which  highlights  the  new 
examiniitg  psognua.  T%is  brodnre  is 
available  to  appUcanIs  tfaraagh  QFM 
area  offices  and  is  distrftated  to  cettege 
placement  offices.  A  qaaiteilji 
Competition  Notice  defining  open 
periods  for  each  ocoqiatkmal  groa|i  is 
also  avadable.  in  addttion,  OFM  has 
prepared  s  Qnahfication  Informatian 
Statement  ((^)  lor  Groups  1  diroagh  0 
which  contain  procedures  on  how  and 
where  to  apply  and  das  qualification 
requirements  for  the  positions. 

Referral  and  Consideration  of 
Outstandiag  Sdiolsr  Apfdicaats 

The  Laevono  decree  provides  direct- 
hire  authority  for  4-year  cc^lege 
gradutates  who  have  a  grade-point 
average  of  3.5  or  better,  on  a  4.0  scale, 
for  all  undergraduate  course  work,  or 
M^  have  graduated  in  the  upper  10 
percent  of  their  dass.  Applicants  who 
qualify  under  this  OutstaiKling  Sdidar 
provision  may  be  recruited  and  hired  by 
agencies  without  taking  the  written  test 
and  the  lAR.  Under  ACWA.  the  same 
Outstanding  Schc^ar  provisions  continue 
to  apply. 

To  date,  tfaoe  has  been  no  qrstematic 
process  fat  matching  applicants  who 
meet  the  Outstanding  Scholar  criteria 
with  agencies  which  need  their  skills. 
Agencies  conduct  their  own  recnnting 
and  eligible  appbcanta  continue  to  apfdy 
dtrecdy  to  the  activities  where  they 
would  like  to  work. 

OPM  is  considering  using  the 
Automsted  Applicant  Referral  System 
(AARS)  for  Outstanding  Scholar 
referrals.  The  AARS  would  permit  the 
expedited  referral  of  candidates  who 
meet  the  Outstanding  Scholar  criteria 
through  use  of  a  touch-tone  telephone 
and  a  FAX  machine  to  requesting 
Federal  agencies.  Outstanding  Scholar 
applicants  may,  if  they  wish,  register 
with  OPfJTs  Staffing  Service  Center  in 
Macon,  Georgia,  mdicating  their 
occupational  and  geographic 
availability.  Agencies  wishing  to  use  the 
service  would  call  the  Stafiing  Service 
Center  for  a  FAX  referral  of  Outstanding 
Scholars  who  are  available  in  die 
occupations,  grades,  and  geographic 
locations  for  which  the  agency  is 
recruiting. 

Applicants  on  the  AARS  referral  file 
will  have  a  period  of  consideration  of 
six  months  and  may  be  referred  on  mtfte 
than  one  request  at  a  time.  Agencies  will 
be  requested  to  notify  OPM  whenever 
an  api^icant  is  appointed  so  that  the 
applicmt  is  not  referred  to  odier 
agencies. 

Aldiough  OPM  has  not  yet 
implemented  the  AARS  for  Outstanding 


Scholars,  we  believe  that  automated 
referral  will  aimifiiSj  recruiting  for  both 
agencies  and  eligiUe  candidates  and 
wdll  enable  agencies  to  utilize  better  the 
Outstanding  Scholar  Program.  Many 
agencies  already  conduct  on-campus 
recruiting  and  apf^icants  already 
contract  the  agencies  for  which  they 
wish  to  work.  However,  that  process  is 
time-consuming  and  does  not  always 
produce  the  best  match  of  candidates 
and  jobs  nor  does  it  enable  agmcies 
effectively  to  recruit  those  bright  college 
graduates  who  are  in  high  demand  by 
private  industry. 

Effects  on  Cuissul  Operations 

OPM  alternative  examinations  have 
been  terminated  and  eligibles  advised  of 
the  new  examining  procedures  under 
ACWA.  Agency  PAC  B  hiring  anthwity 
was  terminated  on  July  1. 1990.  Agencies 
have  been  authorized  to  convert 
appointments  of  employees  serving 
under  Schedule  B  PAC  excepted 
appointments  to  competitive  service 
appointments. 

Office  of  Personnel  Management 
Constance  Beny  Newman, 
Director. 

[FR  Doc.  90-20771  Ftled  9-4-90;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Salf-Ragulatory  Organizations; 
AppOcatlona  tor  UnHstad  Trading 
Prtvllogaa  and  of  OpportunSy  for 
Hearing;  dndnnaU  Stock  Exchange, 

■"     J 

August  29,1990. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Allstate  Munictpai  Income  Trust 
Common  Stodc  $0.01  Par  Value  (File  No.  7- 
6140) 
American  Savings  Bank 
Common  S^odk,  No  Par  Value  (File  No.  7- 
6141) 
Arctic  Alaska  Fisheries  Corp. 
Common  Stock,  $0.01  Par  Value  (File  Na  7- 
6142] 
Crawford  &  Company 
CoLimon  Stook.  $1.00  Par  Vahie  (File  No.  7- 
6143) 
Duke  Realty  Inv. 
Common  Stock,  $1.00  Pat  Value  (Hie  No.  7- 
6144) 
Empire  District  Electric  Co. 
Common  Stodc  $1jOO  Pfer  Value  (File  Na  7- 
6145) 


Frankho  UuM  Income  Tmet 
CoBunon  Stock.  $0lO1  Par  Value  (FUe  No.  7- 
6146) 
HibemiaCorp. 
Class  "A"  Common  Stock,  No  Par  Vahie 
(Ftle  No.  7-6147) 
Hormel  (Geo.  A)  ft  Co. 
ConuBon  Stock.  $0.2344  Par  Value  (FUe  No. 
7-6148) 
MFS  Income  and  Opportanity  Trust 
Common  Stock.  No  Par  Value  (File  Na  7- 
6149) 
MFS  Special  Value  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
6150) 
New  Gennany  Fund,  Inc. 
Common  Stock,  tOJOOl  Par  Value  (File  No. 
7-6151) 
Nuveen  California  Performance  Pius  Muni 
Common  Stock.  $OJn  Par  Value  (File  No.  7- 
6152) 
Nuveen  New  York  Performance  Pkis  Muni 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8153) 
Potash  Corp.  of  Saskatchewan,  Inc. 
Common  Stock,  No  Par  Vahie  (File  Na  7- 
6154) 
Precision  Castparta  Corp. 
Common  Stock,  No  Par  Value  (File  Na  7- 
6155) 
SafeCard  Services,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
6156) 
Time  Warner.  Inc. 
Preferred  "C  Stock,  $1.00  Par  Vahie  (Rle 
Na  7-6157) 
Time  Warner,  faic 
Preferred  "D"  Stoci.  tlJOO  Pfcr  Value  (File 
No.  7-6158) 
Wedgestone  Financial.  Inc. 
.  Common  Stock.  $1X10  Par  Value  (File  Na  7- 
6159] 
Austria  Fund,  hic. 
Common  Stock.  $0.01  Par  Vahie  (File  No.  7- 
6160) 
Central  Newspapers  bta 
Common  Stock.  No  Par  Value  (File  Na  7- 
8161] 
Colonial  Intermarket  Income  Trust 
Common  Stock,  No  Par  Value  (File  Na  7- 
6162) 
Colonial  Investment  Grade  Municipal  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
6163) 
Convex  Computer  Corp. 
Common  Sbick.  $001  Par  Vahie  (FUe  No.  7- 
6164] 
Guardsman  Products,  Inc. 
Common  Stock.  $IJ00  Par  Value  (Fik  No.  7- 
6165) 
Harken  Energy  Corp. 
Conunon  Stock,  $1.00  Par  Value  (File  No.  7- 
6166) 
Healthsonth  Rehabilitation 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
6167) 
Kerr  Glass  Mfg.  Corp. 
Common  Stock.  $0J0  Par  Value  (File  No.  7- 
6168) 
Oregon  Steel  Mills,  Inc. 
Common  Stock.  $0.01'  Par  Value  (File  No.  7- 
6189) 
Perkins  Family  Restraurants 
Common  Stock,  No  Par  Value  (File  No.  7- 
6170) 
SynovBS  Flnandai  Corp. 
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Common  Stock.  $li»  Par  Vahie  (FUe  Na  7- 
8171) 

These  securities  are  listed  and 
registered  on  one  or  nore  otiier  national 
securities  exchange  and  are  reported  in 
the  consolidated  transsction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  20, 1990, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20S49.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  Uiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  apphcations 
are  consistent  with  die  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonalhan  G.  Katz, 
Secretary. 
[FR  Doa  90-20658  Filed  9-4-00;  8:45  un] 
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Salf-Ragulatory  Organizationa;  Filing 
of  Amandmants  to  Propoaad  Rula 
Changa  by  tha  Ctiicago  Board  Optlona 
Exctumga,  hie  Ralatfng  to  Trading  In 
Cartain  Unit  Invastmant  Truato 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s{b)(l),  notice  is  hereby 
given  that  on  July  30, 1990,  and  August 
21, 199a  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  widi  the  Securities  and  Exchange 
Commission  ("Commission") 
Amendments  Nos.  1  and  2.  respectively, 
to  a  proposed  rule  change  under  Rule 
19b-4  which  would  permit  the  trading  of 
unit  investment  trusts  and  interests  in 
such  trusts  ("UIT  interests")'  Said 
amendments  are  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fitim  interested  persons. 


'  Notice  of  the  proposed  nde  change  w««  given  t>y 
pubiication  of  Securitiee  Exchange  Act  Releaee  Na 
28132  (June  IB.  1990).  S5  FR  28038  (j'UW  SS.  1988). 
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L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposed  rule  change  set 
forth  in  SR-CBOE-go-13  amends  certain 
Exchange  rules  to  permit  the  trading  of 
UIT  interests.  Amendments  Nos.  1  and  2 
to  the  proposed  nde  change  provided 
clarification  that  the  stock  market  index 
on  which  UTT  interests  may  be  based 
must  be  a  board-based  stock  market 
index  which  is  of  the  type  the 
Commission  has  previously  reviewed 
and  approved  for  index  products  and 
amend  the  original  customer  suitability 
standard  proposed  for  UTT  interests,  in 
addition  to  making  some  other  clarifying 
amendments.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Chairman  of  the  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Statement  of  the 
Purpose  of,  and  Statutory  Basts  for,  the 
Profiosed  Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  CBOE  previously  has  filed  rules 
with  the  Commission  that  would 
authorize  the  trading  on  the  Exchange  of 
UIT  interests.*  Those  rules  are  based,  in 
turn,  upon  rules  previously  proposed  by 
the  CBOE  relating  to  the  trading  of 
stocks,  warrants,  and  other  securities 
instruments  and  contracts.' 

The  CBOE  previously  proposed  to 
amend  proposed  Rule  30.41,  relating  to 
margin  requirements,  to  describe  with 
greater  specificity  the  positions  in 
members'  accounts  which  may  be 
carried  on  a  margin  basis  that  is 
satisfactory  to  the  member  and  the 
carrying  broker.  Those  amendments 
were  proposed  initially  in  SR-CBOE-90- 
08,  and  were  further  refined  in 
Amendments  No.  1  and  No.  2  to  SR- 


■  File  No.  SR-CBOE-flO-13. 

*  File  No.  SR-CBOE-flO-13-OB.  Thi*  nile  filing  wai 
noticed  for  comment  in  Securilie*  Exchange  Act 
Relente  No.  ZSOIS  (May  14. 1S90).  55  FR  21280  (May 
23. 1090).  ^ 


CBOE-%Q-0&.  Proposed  Rule  30.41  is 
now  being  amended  solely  to  conform 
its  provisions  to  the  language  of  that 
Rule  as  set  forth  in  SR-CBOE-go-08. 

Existing  CBOE  Rule  9.10  governs  a 
member  organization's  exercise  of 
discretionary  authority  with  respect  to 
options  transactions  in  a  customer's 
account.  Proposed  Rule  30.50(e),  in  turn, 
sets  forth  standards  governing  the 
exercise  of  discretion  with  respect  to 
securities  other  than  options. 
Interpretation  and  Policy  .04  to  proposed 
Rule  30.50  provides  that  discretionary 
transactions  in  index  warrants  are  to  be 
governed  by  CBOE  Rule  9.10.  That 
Interpretation  and  Policy  is  now  being 
amended  to  provide  that  discretionary 
transactions  in  UIT  interests  also  will  be 
subject  to  the  provisions  of  CBOE  Rule 
9.10  rather  than  the  provisions  of 
proposed  Rule  30.50(e). 

Ftoposed  Rule  31.94  is  being  amended 
to  correct  a  typographical  error  relating 
to  the  redesignation  of  Rule  31.94(E}  as 
Rule  31.94(F). 

The  CBOE  previously  has  proposed 
listing  standards  for  UIT  interests.  As 
proposed.  Rule  31.5(G)  would  have 
authorized  the  listing  of  UTT  interests 
that  among  other  things,  were  based  on 
a  portfolio  of  stocks  included  in  a  stock 
market  index.  The  CBOE  is  now 
amending  that  Rule  to  make  clear  that 
this  portion  of  the  Rule  authorized  the 
listing  of  UTT  interests  only  where  the 
stock  market  index  in  which  the  stocks 
in  the  portfolio  are  included  is  a  broad- 
based  stock  market  index  that  is  of  the 
type  the  SEC  has  previously  reviewed 
and  approved  for  index  products. 

Interpretation  and  Policy  .03  to 
proposed  Rule  30.50  is  being  amended  to 
provide  that  customers  should  be  given 
an  explanation  of  any  special 
characteristics  and  risks  attendant  to 
trading  UTT  interests,  and  the  Exchange 
will  circulate  to  its  membership 
information  describing  any  such 
characteristics  and  risks  before  trading 
commences  in  a  UTT  interest. 

Proposed  Interpretation  and  Policy  .03 
is  also  being  amended  to  provide  that 
before  a  member  organization,  or  an 
officer,  partner  or  employee  of  that 
member  organization  recommends  a 
transaction  in  the  component  securities 
resulting  from  the  subdivision  or 
separation  of  any  UIT  interest  or  in  units 
that  may  be  divided  into  such 
component  securities,  such  member 
organization,  officer,  partner  or 
employee  should  make  a  determination 
that  such  component  securities  or  units 
are  not  unsuitable  for  the  customer,  and 
should  have  a  reasonable  basis  for 
believing  that  the  customer  has  such 
knowledge  and  experience  in  financial 


matters  that  he  may  reasonably  be 
expected  to  be  capable  of  evaluating  the 
risks  and  special  characteristics,  and  is 
financially  able  to  bear  the  risks,  of  the 
recommended  transaction  and 
constituent  securities. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b]  of  the  Act  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtalkm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  win  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Sectioa 
450  Rfth  Street,  NW.,  Washmgton.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regolatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  20, 1990. 

For  the  Commission,  by  the  Divisioo  of 
Market  Regulation,  pnrsaant  to  delegated 
authority.* 

Dated:  Augest  28, 1990. 
Maisnet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  90-20151  Filed  9-(-90;  8:45  am] 
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Setf-RcguM^  Organizations; 
Amendment  to  Propoeod  Rule  Change 
by  the  National  Association  of 
Securities  Dealer,  Inc.  Ftetoting  to 
HemtMfs  Handling  of  Customer  Limit 
Orders        || 

Pursuant  n  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s((b)(l),  notice  is  hereby 
given  that  oa  August  9, 1900,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Seciu-ities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
an  amendment  to  proposed  rule  change 
File  No.  SR-NASD-89-10  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaoization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
is  herewith  submitting  amendments  to 
proposed  new  section  45  to  Article  m  of 
the  NASD  Rules  of  Fair  Practice.  The 
proposed  new  section  would  set  forth 
the  obligations  of  member  firms  that 
accept  customer  limit  orders  and 
continue  their  own  market  making 
activities  in  the  security  which  is  the 
subject  of  the  limit  order.  The  rule 
would  also  provide  a  model  statement 
that  the  NASD  deems  to  constitute 
adequate  disclosing  to  customers  of  the 


«  17  CFR  2Q04e-3(a)(12)  (ISBB^ 


fact  that  the  firm  may  accept  a  limit 
order  but  not  grant  that  order  priority 
over  its  own  naricet  making  activitie*. 

n.  Self-Regulatory  OryiaiT,atinn's 
Statement  of  As  Puipsss  of  and 
Statutory  Basis  Cor.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  die 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  «uiy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Section  (A).  (B)  and  (C)  below, 
of  the  most  significaot  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  guidance  for  NASD 
member  firms  with  respect  to  the 
handling  of  customer  hmit  orders  by  a 
firm  that  is  conducting  both  maricet- 
making  and  retail  activities.  In  Notice  to 
Members  85-12  (February  15, 1985),  the 
NASD  set  forth  its  views  that,  on 
accepting  a  customer  limit  order,  a 
member  undertakes  a  fiduciary 
obligation  and  cannot  trade  for  its  o%vn 
account  at  prices  more  favorable  than 
the  customer  limit  order  unless  there  is 
an  understanding  by  the  customer  as  to 
the  priorities  that  wdU  govern  the  order. 
At  the  time  the  association  issued 
Notice  to  Members  85-12,  the  NASD 
contemplated  an  amendment  to  the 
Rules  of  Fair  Practice  that  would  codify 
this  position.  Because  an  appeal  of  an 
NA^  disciplinary  action  involving  this 
issue  was  pending,  however,  the  NASD 
did  not  proceed  with  such  rule  making. 
The  Commission  ruled  in  that 
disciplinary  action  and  affirmed  the 
conclusion  reached  by  the  NASD.  See  In 
the  Matter  of  E.  F.  Hutton  #-  Co., 
Exchange  Act  Release  No.  25887  Quly  8, 
1988).  The  NASD  Board,  therefore, 
determined  that  it  was  appropriate  to 
provide  guidance  to  NASD  member 
firms  as  to  the  type  of  communication 
with  customers  that  would  satisfy 
member  firms'  obligations  with  respect 
to  the  handling  of  customer  limit  orders. 
To  this  end.  the  NA^  set  forth  a 
proposal  in  Notice  to  Members  89-39 
(May  1989).  Based  upon  concerns  raised 
by  the  SEC  staff  relating  to  the  form  and 
frequency  of  the  disclosure 
contemplated  by  the  1989  proposal,  the 
NASD  Board  of  Governors  decided  to 


make  certain  modifications  to  the  role 
as  previously  proposed. 

The  proposed  rule  change,  in  its 
amended  form,  (the  "new  rale") 
provides  that  each  member  that  accefrts 
and  holds  an  unexecuted  castomer  limit 
order,  and  anticipates  continuing  to 
trade  in  the  security  that  is  the  subject 
of  this  order  for  its  own  market-maker 
account  at  prices  equal  to  or  better  than 
the  limit  price  shall  not  be  deemed  to 
have  acted  in  a  manner  inconsistent 
with  Article  m,  section  1  of  the  Rules  of 
Fair  practice  if  it  provides  a  separate 
written  statement  to  each  existing 
customer  at  the  time  the  new  rule  is 
adopted  and  to  each  new  customer  upon 
the  opening  of  an  account,  clearly 
disclosing  the  circumstances  under 
which  the  firm  accepts  limit  orders  and 
the  policies  and  procedures  followed  by 
the  firm  in  handling  those  orders.  It  is 
expected  that  the  new  rule  wSl  provide 
necessary  guidance  to  NASD  members 
on  what  steps  they  must  take  to  ensure 
that  customers  placing  limit  orders  with 
a  firm  are  treated  in  a  manner  c<msistent 
with  that  firm's  obligations  under  Article 
III,  section  1  of  the  Rules  of  Fair 
Practice. 

The  new  rule  further  provides  ftat 
additional  disclosure  shall  be  provided 
in  the  form  of  a  separate  statement  that 
is  either  distributed  annually  or 
enclosed  with  confirmations  of  limit- 
order  transactions.  The  text  of  a  model 
disclosure  statement  that  the  NASD 
deems  to  continue  adequate  disclosure 
of  the  fact  that  a  firm  may  accept  a  limit 
order  but  not  grant  the  order  priority 
over  its  own  marekt-making  activities  is 
also  included.  Lastly,  the  new  rule 
requires  that  non-standardized 
discloosre  documents  be  filed  with  the 
NASD  at  or  before  the  thne  they  are  first 
used.  The  documents  will  not  be  pre- 
approved,  but  will  be  reviewed  for 
compliance. 

The  NA^  believes  that  the  new  rule 
is  consistent  with  the  provisions  of 
section  15A(b)(e)  of  the  Act  which 
require  the  rules  of  the  Association  to 
promote  just  an  equitable  principals  of 
trade  and.  in  general,  to  protect 
investors  and  the  pubUc  interest  insofar 
as  the  rule  is  designed  to  ensure  that 
customers  will  more  readily  miderstand 
the  terms  and  conditions  under  which 
member  firms  will  accept  and  execute 
transactions  in  the  customer's  accounts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  brieve  diet  the 
proposed  rule  change,  in  its  amended 
form,  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
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appropriate  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

DL  Date  off  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Scdidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submissiohs,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
tliat  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tnose  that  may  be  widiheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  %vill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  26, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Dated:  August  28. 1990. 
Maigant  H .  McFariand. 
Deputy  Secretary. 
[FR  Doc  90-20852  Filed  9-4-flO:  8:45  am] 


[nslSiSS  No.  34-2S3«»,  F«e  Na  SR-NASO- 
M-53) 

SaH'Ragulatory  Organizations; 
National  Association  of  Securities 
Psslsrs,  Inc;  Ordor  Approving 
Propossd  Ruls  Ctumgs  Relating  to 
RequaHflcation  t>y  Examination  for 
Persons  Whose  Registration  Has  Been 
Revoked  Under  NASD  Rules  of  Fair 
Practice 

The  National  Association  of  Seciirities 
Dealers,  Inc.  ("NASD"  or  "Association") 
submitted  on  November  22, 1989,  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  »  and  Rule  19b-4  thereunder.* 
The  proposal  amends  Schedule  C  to  the 
NASD  By-Laws  '  to  require  a  person 
whose  registration  with  the  NASD  has 
been  revoked  for  failure  to  pay  any  fine, 
monetary  sanction  or  costs  assessed  as 
a  result  of  a  disciplinary  action  by  the 
NASD  *  to  requalify  by  examination 
prior  to  again  becoming  registered. 

Prior  to  the  instant  rule  filing,  the 
NASD  would  attempt  to  collect  fines  by 
sending  several  payment  requests  to  the 
person  who  had  been  fined.  When  the 
money  was  not  forthcoming,  the  NASD 
would  revoke  the  person  or  member's 
registration.  The  NASD's  objective  for 
SR-NASD-89-53  is  to  play  a  role  in 
strengthening  its  fine  collection  policy 
and  procedures.*  The  NASD  believes 
that  the  requirement  that  a  person 
requalify  by  examination  if  his 
registration(8)  is  revoked  will  serve  to 
encourage  the  prompt  payment  of  fines 
and  costs  levied  in  NASD  disciplinary 
proceedings.  Currently,  NASD  members 
are  required  to  requalify  by  examination 
only  when  their  most  recent  registration 
as  a  representative  or  principal  has  been 
terminated  for  a  period  of  two  years  or 
more.* 


>  15  U.S.C.  7aa(b)(l)  (1962). 

*  17  CFR  2«).19t>^  (1988). 

*  NASD  Manual  Schedule  to  the  By-Lawa.  1 1734. 
117S5. 

*  See  NASD  Manual  Rules  of  Fair  Practice. 
Article  V.  lection  2.  \  2302.  The  NASD  may  revoke 
the  registration  of  a  member  or  a  person  associated 
«vith  a  member  for  failure  to  pay  a  fine  or  monetary 
sanction  imposed  in  the  administration  and 
enforcement  of  the  Rules  of  Fair  Practice  or  for 
failure  to  pay  for  any  costs  assessed  in  connection 
with  such  imposition. 

*  in  connection  with  SR-NASD-89-53.  the  NASD 
has  also' set  forth  its  policy  relating  to  the  collection 
of  fines  and  costs  in  Disciplinary  Proceedings.  The 
Association  has  indicated  that  it  tvill  continue  its 
own  internal  efforts  for  the  collection  of  fines,  and  if 
such  efforts  fail,  a  matter  may  be  referred  to 
external  collection  agencies  and  in  appropriate 
situation,  the  NASD  will  seek  to  reduce  such  fines 
to  •  judgment.  See  Securities  Exchange  Act  Release 
No.  2S227  (July  la  1990).  SS  FR  30336  (July  25. 1990). 

*  See  NASD  Manual  Schedule  C  to  the  By-Laws. 
11785. 


Notice  of  the  full  text  of  the  proposed 
rule  change  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
28228,  July  18, 1990)  and  by  publication 
in  the  Federal  Register  (55  FR  30337.  July 
25, 1990).  No  comments  were  received 
on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theretmder 
applicable  to  the  NASD.  In  particular, 
section  15A(b)(7)  ">  requires,  in  part,  that 
the  rules  of  the  Association  provide  that 
its  members  and  person  associated  with 
its  members  be  appropriately 
disciplined  for  violation  of  any  provision 
of  the  Act  or  the  rules  of  the  NASD  by 
inter  alia,  fine,  censure,  or  any  other 
fitting  sanction.  The  Commission 
believes  that  the  compulsory  * 

requalification  by  examination  is  an 
appropriate  sanction  in  that  it  will 
facilitate  the  prompt  payment  of  fines 
and  monetary  sanctions,  thus 
buttressing  the  significance  of  such 
impositions;  and  hopefully  adding  a 
degree  of  deterrence  to  the  disciplinary 
proceeding  process. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.* 

Dated:  August  28. 1990. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  90-20853  Filed  9-4-9a  8:45  am] 

BiUJIM  COOE  tOIO-OI-M 


[Releaae  Na  34-28391;  File  No.  SR-NASO- 
90-18.  Ami  2] 

SeH-Regulatory  Organizations; 
Amendment  to  Proposed  Rule  Ctuinge 
by  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Crtteria  for 
Inclusion  of  Securities  In  ttie  NASDAQ 
System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  7, 1990  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
second  amendment  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 


by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  filing  herewith 
Amendment  No.  2  to  SR-NASD-90-18 
previously  filed  with  the  Commission.' 
Below  is  the  text  of  the  proposed 
amendment.  Proposed  new  language  is 
italicized;  proposed  deletions  to  the 
language  originally  filed  as  SR-NASD- 
90-18  are  in  brackets. 

Part  II — Qualification  Requirements  for 
NASDAQ  Securities 

Sec  1.  Qualification  Requirements  for 
Domestic  and  Canadian  Securites 

(c)(4)  For  initial  inclusion  common  or 
preferred  stock  shall  have  a  minimum  bid 
price  of  $3  pel  thare.  For  continued  inclusion 
the  minimum  bid  price  per  share  shall  be  $1(.] 
provided  however  that  an  issuer  shall  not 
required  to  maintian  the  $1  per  share 
minimum  bid  price  if  it  maintains  market 
value  of  public  float  of$l  million  and  $2 
million  in  capital  and  surplus. 
***** 

((7)  A  failiue  to  meet  the  continued 
inclusion  requirements  for  number  of  market 
makers,  market  value  of  public  float  and 
minimum  bid  price  per  share  shall  be 
determined  to  exist  only  if  the  deficiency  for 
the  applicable  criterion  continues  for  a  period 
of  10  consecutive  business  days.  Upon  such 
failure,  the  issue  shall  be  notified  promptly 
and  shall  have  a  period  of  90  calendar  days 
from  such  notification  to  achieve  compliance 
with  the  applioable  initial  inclusions 
standards.) 

(7)a.  A  failufe  to  meet  the  continued 
inclusions  requirements  for  number  of 
market  makers  shall  be  determined  to  exist 
only  if  the  deficiency  continues  for  a  period 
of  10  consecutive  business  days.  Upon  such 
failure,  the  issuer  shall  be  notified  promptly 
and  shall  have  a  period  of  30  calendar  days 
from  such  notification  to  achieve  compliance 
with  the  applicable  continued  inclusions 
standard. 

(7)b.  A  failute  to  met  the  continued 
inclusion  requirements  for  minimum  bid 
price  and  market  value  of  public  float  shall 
be  determined  to  exist  only  if  the  deficiency 
for  the  applioable  criterion  continues  for  a 
period  of  10  consecutive  business  days. 
Upon  such  failure,  the  issuer  shall  be  notified 
"  promptly  and  $hall  have  a  period  of  90 
calendar  days  from  such  notification  to 
achieve  compliance  with  the  applicable 
continued  inclusion  standard. 


*  IS  U.S.C.  no-3  (1982). 

•  17  CFR  200.3O-3(a)(12). 


'  See  Securities  Exchange  Act  Release  No.  27906 
(April  13. 1990),  55  FR  15052  (April  20. 1990),  giving 
notice  of  the  pivposed  rule  change  as  amended  by 
Amendment  No.  1. 


Sec.  2.  Qualification  Requirements  for  non- 
Canadian  Foreign  Securities  and  American 
Depositary  Receipts. 

(e)(1)  For  initial  and  continued  inclusions, 
the  issue  shall  have  two  registered  and  active 
market  makers.  A  failure  to  meet  the 
continued  inclusions  requirement  for  number 
of  market  makers  shall  l>e  determied  to  exist 
only  if  the  deficiency  continues  for  a  period 
of  10  consecutive  business  days.  [Upon  such 
faiure  the  user  shall  be  notified  pix)mptly  and 
shall  have  a  period  of  90  calendar  days  hom 
such  notifiction  to  achieve  compliance  with 
the  market  maker  requirement.)  Upon  such 
failure  the  issuer  shall  be  notified  promptly 
and  shall  have  a  period  of  30  calendar  days 
from  such  notification  to  achieve  compliance 
with  the  market  maker  requirement 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendment,  adopted 
pursuant  to  Article  VII,  section  1(a)(6)  of 
the  NASD  By-Laws,  makes  the  following 
changes  to  previously  proposed  SR- 
NASD-90-18: 

(1)  Companies  falling  below  the 
proposed  $1.00  per  share  minimum  price 
may  continue  to  qualify  for  NASDAQ 
listing  if  they  maintain  $1  million  in 
market  value  of  public  fioat  and  $2 
million  in  capital  and  surplus, 

(2)  Companies  falling  below  the 
continued  inclusion  criteria  (the 
"maintenance  criteria")  would  be  able 
to  requalify  for  inclusion  in  NASDAQ  by 
meeting  maintenance  criteria  rather 
than  initial  inclusion  standards  (the 
"entry  standards"). 

(3)  The  proposed  amendment  would 
reduce  from  90  calendar  days  to  30 
calendar  days  the  period  that  issuers 
have  to  achieve  compliance  after 
notification  of  failure  to  meet  the 
maintenance  criteria  for  number  of 
market  makers,  and 

(4)  The  proposal  changes  the  effective 
date  for  appUcation  of  the  revised 
maintenance  criteria  to  the  later  of  July 
1, 1991  or  six  months  after  Commission 
approval  of  the  standards. 


The  instant  proposed  amendment 
resulted  from  a  review  by  the  NASD 
Board  of  Governors  ("Board")  of 
comment  letters  received  by  the 
Commission  in  response  to  the  new 
criteria  for  inclusion  of  securities  in  the 
NASD  system,  as  set  out  in  SR-NASD- 
90-18.  Aiter  consideration,  the  Board 
determined  that  comments  on  entry 
standards  were  unpersuasive,*  but 
agreed  that  comments  on  the 
maintenance  standards  raised  several 
valid  points. 

The  NASD  recognizes  that  at  times 
companies  experience  temporary 
adverse  market  conditions  that  cause 
the  share  price  of  their  security  to  fall 
below  $1.00  without  having  a  serious 
impact  on  the  health  of  the  company,  or 
its  status  as  an  NASDAQ  company. 
Thus,  the  NASD  is  proposing  to  allow 
companies  that  fail  to  meet  continued 
inclusion  requirements  of  NASDAQ  for 
minimum  bid  price  to  continue  to  qualify 
if  they  maintain  a  $1  million  market 
value  of  public  float  and  $2  million  in 
capital  and  surplus. 

Similarly,  the  NASD  has  determined 
that  it  is  more  equitable  to  allow 
companies  that  have  fallen  below 
NASDAQ  maintenance  criteria  to 
requalify  for  NASDAQ  Usting  by 
meeting  the  applicable  maintenance 
criteria  rather  than  the  applicable  entry 
standards,  as  was  originally  proposed. 
Additionally,  the  NASD  considers  30 
days  to  be  an  adequate  time  frame  for 
achieving  compliance  with  the  number 
of  market  makers  required  by  the 
maintenance  criteria;  as  originally 
proposed,  SR-NASD-90-18  allowed 
companies  90  days  to  meet  the 
maintenance  criteria  for  a  nimiber  of 
market  makers  when  failing  to  meet 
such  criteria  for  a  period  of  10 
consecutive  days. 

Further,  the  NASD  is  currentiy 
proposing  that  the  changes  to  the 
maintenance  criteria  will  be  made 
effective  on  the  latter  of  July  1. 1991  or  six 
months  after  Commission  approval  of 
the  standards.  The  NASD  believes  that 
it  is  appropriate  to  have  the 
maintenance  criteria  take  effect 
subsequent  to  the  1991  annual  meeting 
"season"  so  as  to  allow  companies  to 
make  any  necessary  changes  without 
convening  special  meetings  of 
shareholders.  The  changed  effective 
date  also  reflects  the  current  operation 


*  The  NASD  responded  to  the  principal  concerns 
expressed  in  the  public  comments  to  the 
Commission.  See  letter  from  T.  Grant  Gallery.  Vice 
President  and  Deputy  General  Counsel.  NASD  to 
Kalherine  A.  England.  Branch  Chief,  Division  of 
Market  Regulation,  SEC.  dated  July  26. 1990 
available  for  examination  in  the  Commission's 
public  reference  room. 
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of  the  ore  Bulletin  Board  Service 
("Service"  or  "BuUetin  Board"),  wfaicfa 
the  continuad  IncliMion  criteria  was 
contingent  upon  in  tlie  original  filing. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(bX^  (tf  the  Act  and  Rule  15c2-«  * 
thereunder.  In  pertinent  part,  section 
15A(b)(6)  mandates  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices. 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  protect  investors  and  the  public 
interest,  and  not  be  designed  to  permit 
unfair  discrimination  between  issuers. 
Further,  the  NASD  believes  that  the 
amended  proposal  is  consistent  with 
section  15A(bM8Mll)  of  the  Act  in  that 
the  application  of  the  inclusion  and 
maintenance  criteria  will  produce  fair 
and  informative  quotations  for 
securities,  and  prevent  fictitious  or 
misleading  quotations.  The  NASD 
believes  that  the  standards  being 
proposed  reflect  levels  of  issuer  size  and 
investor  interest  consistent  with 
inclusion  in  a  nationwide  securities 
market  sudi  as  NASDAQ. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Hie  proposed  rule  change,  as 
amended,  may  result  in  certain 
NASDAQ  companies  being  deleted  from 
the  System.  In  addition,  certain  issuers 
which  would  qualify  under  the  existing 
initial  inclusion  requirements  may  not 
qualify  under  the  proposed  inclusion 
requirements.  The  proposal  may. 
therefore,  have  an  adverse  impact  on 
those  issuers.  The  Association  believes, 
however,  that  the  benefits  to  the 
investing  public  to  be  derived  from  the 
increased  standards  substantially 
outweigh  any  such  detriment 

The  NASD  has  addressed  this  issue  in 
several  ways.  First,  the  NASD  intends  to 
delay  the  effectiveness  of  the  increased 
continued  inclusion  criteria  until  the 
later  of  July  1. 1901  or  six  months  after 
Commission  approval  of  the  standards 
so  as  to  allow  existing  NASDAQ  issuers 
a  reasonable  period  of  time  to  take 
appropriate  action  to  remedy  any 
deficiencies  which  may  exist 


*  17  CFS  a4aiSc2-a.  Rule  15c2-«  piMcribe*  mW 
practice  requirements  for  certain  low-price 
securities  as  a  means  to  prevent  fraudulent, 
deceptive,  or  manipulative  acts  or  practices  by 
broken  or  deaim.  The  NASD  believes  tiiat  SR- 
NASO  -90-18.  as  amended,  approiuiately  addresses 
the  coocems  raised  by  the  Oivisioa  of  Mari^l 
Regulaliim  ragardiag  potential  attempts  to 
circumvent  the  lequiiements  of  the  rule.  See  letter 
to  Joseph  K  Hafdiman.  Preaidant  NASD  from 
Richard  G.  Ketchiim.  Director,  Division  of  Market 
Regulation  dated  January  la  ISSa 


Additionally,  the  NASD  has  provided, 
through  the  OTC  Bnlletin  Boetd  Service, 
an  alternative  trading  medhnn  for 
companies  which  are  not  eligible  for 
NASDAQ  inchision  or  which  may  be 
deleted  from  the  System.  The  Service  is 
currendy  providing  a  viable  market  for 
issuers  having  securities  that  are  not 
included  in  the  NASDAQ  system  (die 
OTC  Bulletin  Board  Service  operates  on 
a  real-time  basis  allowing  member  firms, 
for  the  first  time,  to  enter,  update  and 
view  quotation  information  on  OTC 
securities  wliich  are  not  included  in  the 
NASDAQ  system). 

The  NASD  has  also  considered  the 
effect  the  proposed  rule  change  will 
have  on  the  capital  formation  process.  It 
is  unquestioned  that  inclusion  in  the 
NASDAQ  system  aids  in  the  capital 
formation  process.  However,  this  should 
not  impede  the  ability  of  the  NASD  to 
impose  meaningful  standards  for  the 
inclusion  and  continued  inclusion  of 
securities  in  a  credible  marketplace. 
Such  credibility  is  most  important  to  the 
capital  formation  process  and  the 
poposed  increased  standards  will  have 
the  effect  of  further  enhancing  such 
credibility.  In  addition,  there  are 
currently  in  excess  of  10.000  securities 
which  are  publicly  traded  and  regulariy 
quoted  outside  of  the  NASDAQ  and 
exchange  maricets  which  have,  at  some 
point,  accessed  the  public  capital 
markets  without  seeking  inclusion  in 
NASDAQ  or  an  exchange.  In  its 
discussions  of  this  issue,  the  Board 
noted  that  traditional  sources  for 
financing  of  small  companies  have 
included,  among  other  alternatives, 
private  placements,  venture  capital 
investments  and  offerings  under 
Regulation  A  *  all  of  which  are  still 
available.  There  is  no  reason  to  believe 
that  such  access  to  capital  will  not 
continue,  and  even  be  enhanced  through 
the  increased  visibility  of  the  Bulletin 
Board. 

Finally,  the  procedures  for  obtaining 
exceptions  to  the  qualification 
requirements  pursuant  to  the  NASD's 
Schedule  to  the  By-Laws  *,  the 
procedural  safeguards  provided  by  the 
NA^'s  Code  of  Procedure  *  and  review 
of  such  determinations  by  the 
Commission  will  continue  to  be 
available  to  the  affected  issuers. 


*  17  CFR  230.251  et  seql  Regulation  A  provide* 
for  an  exemption  from  registration  for  certain 
qualified  securities  offerings. 

*  NASD  Mmoat,  Sehedole  D,  pari  0.  sectitm  3. 
180S. 

*  M4S0  ilAiiiiia^  Coda  of  Proewiure.  Anidc  DL 
13101. 


C.  Self-Regulatory  OrganJzatitm'B 
Statement  oa  Commaata  on  the 
Proposed  Rule  Change  Received  favai 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor    - 
received. 

m.  Data  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  FifUi  Street  NW.. 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
nde  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  (in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying]  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegateti 
authority,  17  CFR  200.30-3(a)tl2). 

Dated:  August  29, 1990. 
Margaret  H.  McFarland, 
Deputf  Secretary. 

[FR  Doc.  90-20654  Piled  9-4-W;  8:45  am] 
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[Ret  No.  34-28384;  hrtwnatlonal  Ssrias  RsL 
Na  145;  FH«  Na  SR-PSE-90-30] 

Self-Reguletory  Organizations;  Filing 
and  immediate  Effectiveness  of 
Proposed  Ruie  Change  by  the  Pacific 
Stocic  Exchange,  inc.  Reiating  to  the 
Time  Period  for  ttte  Waiver  of 
Transaction  Fees  and  Charges  for 
Index  Warrants  on  the  FT-SE  100 

Pursuant  to  section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  783(b)(1).  notice  is  hereby 
given  that  OQ  August  14. 1990.  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reguktory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  Schedule  of  Rates  and 
Charges  pubUshed  by  the  Exchange,  the 
PSE  will  waive  all  transaction  fees  and 
charges  for  two  Solomon  Brothers,  Inc. 
index  warrants  on  the  Financial  Times- 
Stock  Exchange  100  Stock  Index  ("FT- 
SE  100").  Tlie  duration  of  this  fee  and 
charge  waiver  shall  cover  the  time 
period  beginning  fuly  9. 1990  through 
October  9, 1990.  The  present  rule  filing 
supplements  Securities  Exchange  Act 
Release  No.  28243  (July  20. 1990),  55  FR 
30779  (order  approving  file  no.  SR-PSE- 
90-27).  which  did  not  specify  the 
'  duration  of  the  fee  and  charge  waiver 
regarding  PT-SE 100  warrants. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Although  the  Exchange  believes  that 
its  specialists  will  provide  excellent 
markets  in  FT-SE  100  index  warrants, 
the  PSE  is  of  the  opinion  that  a  three 
month  waiver  for  certain  fees  and 
charges  is  necessary  to  remain  on  a 
competitive  footing  with  the  other 
exchanges.  This  waiver  of  transaction 
fees  and  charges  will  encourage  trading 
decisions  on  die  basis  of  the  strength  of 
the  marketplace. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  in  that  it  will 
increase  competition  and  the  quality  of 
markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Since  the  proposed  rule  change 
concerns  changing  a  fee  or  other  charge 
imposed  by  the  PSE,  it  has  become 
effective  immediately  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  die 
Act  and  subparagraph  (e)  of  Rule  19b-4 
theretmder. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  nde  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regidatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  26. 1990. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autho'ity. 

Dated:  August  28, 1990. 
Maiguet  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  90-20655  Filed  9-4-90;  8:45  am] 
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[Rsl.  No.  34-28383;  RIs  No.  8R-PHU(-M>- 
04] 

Seif-Reguiatory  Organizations;  Hiing 
of  Proposed  Ruie  CItange  by  ttie 
Philadelphia  Stock  Exchange,  Inc^ 
Reiating  to  Foreign  Currency  Option 
Quote  Spread  Parameters 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  31. 1990.  die 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  widi  die 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regidatory 
organization.  The^ommission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
Exchange  Rule  1014(c)(ii)  and  Floor 
Procedure  Advice  F-6  to  revise  the 
quote  spread  parameters  in  effect  during 
all  trading  segments  for  option  contracts 
on  the  British  pound.  German  mark, 
Swiss  franc.  Austalian  dollar,  European 
Currency  Unit  ("ECU"),  and  Japanese 
yen.* 


■  The  PHLX  has  explained  thai  due  to  a 
typographical  error  made  during  the  process  of 
amending  Exchange  Rule  l(n4(c)(ii)  in  1996,  certain 
quote  spread  parameters  were  reprinted  incorrectly 
in  the  Exchange  s  rule  book.  The  incorrect  quote 

Continued 
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For  optioa  coniiactc  on  the  Britiah 
pound  Exchaoge  Rule  1014(cKui).  tm 
amended.  wouJd  narrow  the  Exchange'* 
maximum  quota  spread  parameters  by 
(i]  reducing,  from  IL0020  to  10015.  the 
maximum  diSerence  between  the  bid 
and  the  offer  for  option  contracts  where 
the  bid  is  $.0250  or  less:  (iij  reducing, 
from  $.0040  to  $J0O2S,  the  maximum 
difference  between  the  bid  and  the  offer 
for  option  contracts  where  the  bid 
exceeds  $.0250  but  does  not  exceed 
$.0750;  and  (iii)  reducing,  from  $.0060  to 
J0O35  die  maximum  difference  between 
the  bid  and  die  offer  for  option  contracts 
where  the  bid  exceeds  $.0750.  In 
addition  to  narrowing  the  quote  spread 
parameters,  the  proposal  vrotild  change 
the  contract  bid  price  in  each  of  the 
three  categories,  so  diat  the  first 
category  would  include  option  contracts 
for  which  the  bid  is  $.0250  or  less,  rather 
than  $4)200  or  less;  the  second  category 
would  include  option  contracts  where 
the  bid  is  greater  than  $.0250,  rather 
than  $.0200,  up  to  $.0750,  rather  than 
$.0800;  and  the  third  category  would 
include  contracts  where  die  bid  exceeds 
$.0750  rather  than  $.0800. 

For  option  contracts  on  the  German 
mark  and  Swiss  franc.  Exchange  Role 
1014(cHii)  would  be  amended  to  narrow 
the  Exchange's  maximum  quote  spread 
parameters  by  (i)  reducing,  from  $.0006 
to  $.0006.  the  maximum  difference 
between  the  bid  and  the  offer  for  option 
contracts  where  the  bid  exceeds  $.0040 
but  does  not  exceed  $.0100;  and  (ii) 
reducing,  from  $.0012  to  $.0008,  the 
maximum  difference  between  the  bid 
and  the  offer  for  option  contracts  where 
the  bid  exceeds  $.0100. 

For  option  contracts  on  the  Australian 
dollar  and  the  ECU.  Exdiange  Rule 
1014(c)(ii),  as  amended,  would  broaden 
the  Exchange's  maximum  quote  spread 
parameters  by  (i)  increasing,  from  $i)004 
to  $.0005  the  maximum  difference 
between  die  bid  and  die  offer  for  option 
contracts  where  the  bid  is  $.0050  or  less; 
(ii)  increasing,  from  $.0006  to  tJOOlO  the 
maximum  difference  between  the  bid 
and  the  offer  for  option  contracts  where 
the  bid  exceeds  $.0050  but  does  not 
exceed  $0200;  and  (iii)  increasing,  from 
$.0012  to  $.0015  the  difference  between 


■pread  {wmneten  list  tht  parameten  for  option*  on 
the  German  mark.  Svria*  franc  ECU  and  Australian 
dollar  a«  "jOOM  jOOOS  jOSBSl"  The  correct  qvote 
spff<aao  pamMtan  for  uaaa  innaign  cjiiieucy 
optiooa,  hawwDai.  an  "saot-JMm-Xmz"  See 
Secuiitie*  Exchange  Act  Release  No.  23945 
(December  3a  1986).  52  FR  633  (order  approving  Tile 
No.  SR-PHLX-se-^).  In  addition,  the  parameten 
for  options  oo  the  )apafi«at  yen  wan  piiatmd 
incorracUy  as  "  nnsno*^  0SCI0Ofr>a)0O06."  and  ahovid 
have  r<Md  "JWODOt-JBBBSS  SOnm?"  See  also  lattar 

fm«  KHitK  H»lm.n   II|.II.A.Iphi.  gt/wV  B.,it...y   l/y 

Thomas  Cira.  Branch  CkieL  SEC  daiad  July  27. 


the  bid  and  the  offer  for  option  contracts 
where  the  bid  exceeds  $iBOO.  In 
addition  to  broadening  the  quote  ^lead 
parameters,  the  proposal  would  change 
the  contract  bid  price  in  each  of  the 
three  categories  so  that  the  first 
category  would  include  option  contracts 
where  the  bid  is  $.0050  or  less,  rather 
than  $.0040  or  less:  the  second  category 
would  include  option  contracts  where 
the  bid  exceeds  $.0050,  rather  dian 
$.0040,  but  does  not  exceed  $.0200, 
radier  than  $.0160;  and  the  diird 
category  would  include  option  contracts 
where  the  bid  exceed?  $.0200  rather  than 
$.0160. 

For  option  contracts  on  die  Frendi 
franc  Exchange  Ride  1014(cHii).  as 
amended,  would  narrow  the  Exchange's 
maximum  quote  spread  parameters  by 
(i)  reducing,  from  $.0002  to  $.00015,  the 
maximum  difference  between  the  bid 
and  the  offer  for  option  contracts  where 
the  bid  is  $.00250  '  or  less;  (ii)  reducing, 
from  $.00040  to  $.00025,  the  maximum 
difference  between  die  bid  and  the  offer 
for  option  contracts  where  the  bid 
exceeds  $.00250  but  does  not  exceed 
$.00750;  and  (iiij  reducing,  from  $lOO06O 
to  $.00035  the  maximum  difference 
between  the  bid  and  the  offer  for  option 
contracts  where  the  bid  exceeds  $.00750. 
In  addition  to  narrowing  the  quote 
spread  parameters,  the  proposal  would 
change  the  contract  bid  price  in  each  of 
the  three  categories  so  that  the  first 
category  would  include  option  contracts 
Vhere  the  bid  is  $.00250  or  less,  rather 
than  $b0020  or  less;  the  second  category 
would  include  option  contracts  where 
the  bid  exceeds  $.00250,  instead  of 
10020.  but  does  not  exceed  $.00750, 
rather  than  $.0080;  and  the  third 
category  would  include  option  contracts 
where  the  bid  exceeds  $.00750  rather 
than  $.0080. 

For  option  contracts  on  the  Japanese 
yen.  Exchange  Rule  1014(c](ii).  as 
amended,  would  narrow  die  Exchange's 
quote  spread  parameters  by  (i)  reducing, 
from  $.000008  to  $000006.  the  maximum 
difference  between  the  bid  and  the  offer 
for  option  contracts  where  the  bid  is 
greater  than  $.000040  but  does  not 
exceed  $.000160;  (ii)  reducing,  from 
$.000012  to  $.000008,  die  maximum 
difference  between  the  bid  and  the  offer 
for  option  contracts  where  the  bid 
exceeds  $.000160. 

The  proposal  makes  corresponding 
changes  in  option  quote  parameters 
under  PHLK  Floor  Procedure  F-O. 


L  Satf-RigMiatocy  Ot^aiMMlkm'9 
Statement  of  the  Piapoaa  of.  and 


■  The  Exchaofe  aaaadad  a  Ij^NpapUoal  anw  in 
the  original  Sling  so  that  the  contract  bid  prict  lor 
thU  cai^ory  is  100250  See  letter  from  Edith 
Hefauan.  Fniiadeiphia  Stock  Exchange,  to  Yvonne 
FratieelU.  SUff  Attoraey.  SEC.  dated  Ai^uat  15. 

isaa 


Statutory  Basb  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  chaqge 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-re;^atory  organization  has 
prepared  stunmaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Exchange  Rule  1014(c](ii)  requires  that 
specialists  and  Registered  Options 
Traders  maintain  a  specified  minimum 
differential  (or  spread)  between  their 
bids  and  offers  on  foreign  currency 
option  contracts.  The  purpose  of  the 
proposed  rule  change  is  to  adjust 
maximum  quotation  spread  parameters 
for  foreign  currency  options  during  all 
trading  segments.  The  proposed  changes 
include  a  narrowing  of  quote  spread 
parameters  for  options  on  the  German 
mark.  Swiss  franc  Japanese  yen.  British 
pound  and  French  franc  and  a  widening 
of  the  parameters  for  options  on  the 
ECU  and  Australian  dollar. 

The  Exdiange  believes  that  these 
proposed  changes  are  necessary  for  the 
PHLX  to  remain  competitive  and  to 
attract  new  business,  llie  narrower 
currency  quotes  will  benefit  foreign 
currency  options  customers.  In  addition, 
the  PHLX  believes  that  it  is  appropriate 
to  set  the  Exchange's  quote  spread 
parameters  for  the  ECU  and  the 
Australian  dollar  at  levels 
corresponding  with  the  parameters 
typically  used  in  the  over-the-counter 
marker  for  options.  The  PHLX  notes  that 
according  to  its  trading  data,  the  trading 
voltunes  in  the  Australian  dollar  and  the 
ECU  have  been  significandy  lower  than 
the  volume  in  the  more  active 
currencies — the  German  mark  and  the 
Swiss  frwio — for  which  die  spread 
parameters  are  being  narrowed.  The 
proposal  reflects  the  Exchange's 
contiuned  commitment  to  making 
quality  markets  in  the  products  it  trades. 

The  PHLX  believes  diat  the  proposal 
is  consistent  with  the  requirements  of 
the  Act  because  the  proposed  rule 
change  may  be  expected  to  promote  the 
maintenance  of  fair  and  orderly 
markets.  The  PHLX  believes  that  the 


proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  particular  because 
the  proposed  nde  change  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe' that  die 
proposed  rule  change  will  impose  any 
btuden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
hf embers,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Eflbctiveness  of  the 
Proposed  Rule  Change  and  Tbning  for 
Commission  Actkm 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finck  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regtdatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  the  proposed  rule 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectmties  and  Exchange 
Commission,  450  Fifth  Sti^et.  NW., 
Washington  DC  20594.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  beween  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit>m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street  NW..  Washington.  DC 

Copies  of'such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  28, 1990. 


For  the  Commiasion.  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  28,  VBOH 
Margarat  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  90-20BSe  Filed  9^t-«0: 8:45  am] 


[ReL  Na  34-28385;  mtemational  Series  R«L 
Na  146;  FVe  No.  8R-PHLX-60-2S] 

Self-Regulatory  Organizations;  HIIng 
of  Propoaed  Rule  Change  by  tfie 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  the  Uating  of  Index 
Warrante  Baaed  on  the  CAC-40  Index 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  13, 1990.  the 
Philadelphia  Stock  Exchange.  Inc 
("PHLX")  or  "Exchange")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  ni 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  is  proposing  to  trade  on  a 
listed  as  well  as  Unlisted  Trading 
Privilege  ("UTF')  basis  index  warrants 
based  on  die  CAC-40  Index.  The  CAC  is 
a  broad-based,  capitalization-weighted 
index  of  40  French  companies  trade  on 
the  Societe  des  Bourses  Francais 
("SBF').  In  accordance  widi  the 
requirements  set  forth  in  Securities 
Exchange  Act  Release  No.  28266  Quly 
26, 1990).  55  FR  31275  ("index  warrant 
approval  order"),  the  PHLX  has 
submitted  this  fiUng  pursuant  to  Rule 
19b-4  under  the  Act  to  obtain 
Commission  approval  to  list  these 
warrants. 

n.  Self-Regulatory  Oiganizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Ibe  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organizati(m  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  die 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  the  index  warrant  approval  order, 
the  Commission  approved  amendments 
to  the  PHUCs  rules  permitting  the  listing 
of  index  warrants  based  on  established 
market  indexes,  foreign  and  domestic 

In  approving  the  aforementioned 
amendments,  the  Commission  expressed 
interest  in  the  impact  of  additional 
index  products  on  U.S.  markets,  and 
stated  that  the  PHLX  would  be  required 
to  submit  for  Commission  approval  any 
specific  index  warrants  that  it  propos^ 
to  tirade.  The  PHLX  is  now  proposing  to 
list  index  warrants  based  on  the  CAC- 
40  Index,  an  internationally  recognized, 
capitalization-weighted  index  consisting 
of  40  leading  stocks  listed  and  traded  on 
the  Paris  Bourse.  The  CAC-40  is  a 
widely  used  indicator  of  the 
performance  of  the  French  Equity 
Market,  consisting  of  40  blue  chip  stocks 
with  substantial  maricet  capitalization, 
which  is  calculated  and  managed  by  the 
Societe  des  Bourses  Francaises  ("SBFn* 

Such  index  warrant  issues  will 
conform  to  the  amended  PHLX  Usting 
requirements  set  forth  in  the  generic 
index  warrant  approval  order,  which 
provide  that  (1)  the  issuer  shall  have 
assets  in  excess  of  $100,000,000;  (2) 
minimum  public  distribution  of  1,000.000 
warrants  with  a  minimum  of  400  public 
holders  of  diose  warrants;  and  (3)  an 
aggregate  market  value  of  $4,000,000;  or. 
warrants  whidi  have  already  been 
approved  for  trading  on  another 
national  seciuities  exchange. 

CAC-40  Index  warrants  will  be  direct 
obligations  of  dieir  issuer  subject  to 
cash-settiement  during  their  term,  and 
either  exercisable  throughout  their  Ufa 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (/.«.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  die  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  CAC-40  Index  has  declined 
below  a  pre-stated  cash  setUement 
value.  Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  die  extent 
that  the  CAC-40  Index  has  increased 
above  the  pre-stated  cash  setdement 
value.  If  "out-of-the-money"  at  die  time 
of  expiration,  the  warrants  would  expire 
worthless. 

The  PHLX  has  proposed  suitability 
standards  applicable  to 


36378 Federal  Register  /  Vol.  55,  No.  172  /  Wednesday.  September  5.  1990  /  Notices 


Federal  RegMw  /  V<^-  55.  No.  172  /  Wednesday,  September  5.  1990  /  Notices 36379 


recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  The  Exchange  recommends 
that  the  warrants  be  sold  only  to 
investors  whose  accounts  have  been 
approved  for  options  trading.  If, 
however,  a  member  or  member 
organization  undertakes  to  effect  a 
transaction  in  warrants  for  a  customer 
whose  account  has  not  been  so 
approved,  such  member  or  member 
organization  must  make  a  careful 
determination  that  such  warrants  are 
suitable  for  such  customer  in  conformity 
with  amended  PHLX  Rule  1026 
("Suitability  Rule").  In  addition,  prior  to 
trading  in  each  particular  index  warrant, 
the  PHLX  proposes  to  distribute  to  its 
membership  a  circular  describing  *he 
risks  associated  with  trading  in  such 
index  warrants. 

The  Exchange  further  requires, 
consistent  with  its  proposal  to  list  index 
warrants,  that  a  Senior  Registered 
Options  Principal  ("SROF")  or  a 
Registered  Options  Principal  ("ROP") 
approve  and  initial  a  discretionary  order 
in  index  warrants  on  the  day  the  order 
is  entered.  The  SROP  will  also  be 
required  to  review  the  acceptance  of 
each  discretionary  account  to  determine 
that  the  ROP  had  a  reasonable  basis  to 
believe  that  the  customer  was  able  to 
understand  and  bear  the  risks  of  the 
proposed  transactions,  thus  ensuring 
that  investors  will  be  offered  an 
explanation  of  the  special 
characteristics  and  rules  applicable  to 
the  trading  of  index  warrants.* 

The  Commission  notes  that  with 
respect  to  foreign  index  warrants,  there 
should  be  an  adequate  mechanism  for 
sharing  surveillance  information  with 
respect  to  the  index's  component  stocks 
[i.e.,  the  sharing  of  surveillance 
information  between  the  PHLX  and  the 
exchange  on  which  the  index's 
component  stocks  are  traded). 
Accordingly,  the  PHLX  is  ciurently 
negotiating  with  representatives  of  the 
Paris  Bourse  to  secure  a  mutual 
surveillance  information  sharing 
agreement  with  respect  to  reviewing 
trading  in  securities  underlying  the 
CAC-40  Index. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  and,  in 
particular,  section  6(b](5],  as  the  CAC- 
40  warrants  are  designed  to  promote  just 
and  equitable  principles  of  trade  and 
serve  to  facilitate  transactions  in 
securities  by  offering  an  innovative 
financing  teachnique  for  issuers  as  well 
as  the  opportunity  for  U.S.  warrant 


■  See  Amended  PHLX  Rule  1027  ("DiicreUonary 
Account*"). 


purchasers  to  hedge  against  or  speculate 
on  stock  market  fluctuations  in  France. 
In  addition,  the  proposed  rule  change  is 
consistent  with  that  portion  of  section 
6(b)(5)  providing  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  conunents  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  wUl  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the 
abovementioned  self-regulatory 


organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  26. 1990. 

For  the  Commission,  by  the  Divison  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  28, 1990. 
Margaret  H.  McFatland, 
Deputy  Secretary. 
[PR  Doc.  90-20657  Filed  9-4-90;  8:45  am] 

BILLING  CODE  M10-01-4I 


[Rl«  No.  500-1) 

Order  of  Suspension  of  Trading, 
American  Hi-Tech  Corp. 

August  30, 1990. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  American 
Hi-Tech  Corporation  ("Hi-Tech")  and 
that  questions  have  been  raised  about 
the  adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  Hi-Tech's  financial 
condition,  its  assets,  Uabilities  and 
equity,  its  current  and  anticipated 
business  operations,  and  other  matters. 
The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  Hi-Tech. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  common' 
stock  of  Hi-Tech,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:30  a.m.  (EDT)  on  August  30, 1990 
through  11:59  p.m.  (EDT)  on  September 
8, 1990. 

By  the  Commission. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc  90-20659  Filed  9-4-90. 8:45  am] 

BiUJNG  CODE  WIO-ei-M 


[R«L  Na  IC-17703;  812-7581] 

Colonial  Advanced  Strategies  Gold 
Trust,  et  al.;  Application 

August  28, 1990. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("the  Act"). 

APPUCANTS:  Colonial  Advanced 
Strategies  Gold  Trust;  Colonial 
California  Tax-Exempt  Trust:  Colonial 
Corporate  Cash  Trust  I:  Colonial 
Corporate  Cash  Trust  II:  The  Colonial 


Fund:  Colonial  Government  Securities 
Plus  Thist:  Colonial  Growth  Shares 
Trust;  Colonial/Hancock  Liberty  Trust; 
Colonial  High  Income  Municipal  Trust; 
Colonial  High  Yield  Securities  Trust; 
Colonial  Income  Trust;  Colonial 
InteiMariiet  Income  Trust  I;  Colonial 
Intermediate  High  Income  Fund: 
Colonial  International  Equity  Index 
Trust;  Colonial  Investment  Grade 
Municipal  Thist;  Colonial 
Massachusetts  Tax-Exempt  Trust; 
Colonial  Michigan  Tax-Exempt  Trust; 
Colonial  Minnesota  Tax-Exempt  Trust; 
Colonial  Money  Market  Trust;  Colonial 
Municipal  Income  Trust;  Colonial  New 
York  Tax-Exempt  Trust;  Colonial  Ohio 
Tax-Exempt  Trust;  Colonial  Small  Stock 
Index  Trust;  Colonial  Strategic  Income 
Trust;  Colonial  Tax-Exempt  Money 
Mariiet  Trust:  Colonial  Tax-Exempt 
Trust;  Colonial  United  States  Eqtiity 
Index  Trust;  Colonial  U.S.  Government 
Trust;  Colonial  Value  Investing 
Portfolios — Equity  Portfoho;  Colonial 
Value  Investing  Portfolios — Income 
Portfolio. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3)  and  Rule 
12d3-l. 

SUMMARY  OP  appucation:  Applicants 
seek  a  conditional  order  permitting  them 
to  invest  in  equity  and  convertible  debt 
securities  of  foreign  issuers  that,  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  IS  percent  of  their  gross 
revenues  from  their  activities  as  broker, 
dealer,  underwriter  or  investment 
adviser  ("foreign  securities  companies") 
in  accordance  with  the  conditions  of  the 
proposed  amendments  to  Rule  12d3-l. 

FlUNQ  DATE:  The  apphcation  was  filed 

on  August  22. 1990. 

HEARINO  OR  NOTinCATiON  OF  HEARINQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  ihe  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  25, 1990,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
'  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary.  . 

addresses:  Secretary.  ^C,  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants.  One  Financial  Center, 
Boston,  MA  02111. 


POR  PURTHER  MTORMATION  CONTACT: 

Jeremy  N.  Rubenstein,  Branch  Chief,  at 
(202)  272-3023  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INPORMATWN:  The 

foUownng  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  by 
contacting  the  SEC's  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicants'  Representations 

1.  Each  applicant  is  a  management 
investment  company  registered  under 
the  Act  and  managed  by  Colonial 
Management  Associates,  Inc.,  a 
Massachusetts  corporation.  Applicants 
request  that  any  order  issued  on  the 
application  also  apply  to  any  other 
registered  investment  company  or  series 
thereof  for  which  Colonial  Management 
Associates,  Inc.  or  an  affiliate  thereof 
acts  as  investment  adviser  or  principal 
underwriter. 

2.  Applicants  seek  to  be  able  to 
diversify  their  portfolios  further  by  being 
permitted  to  invest  in  foreign  issuers 
that,  in  their  most  recent  fiscal  year, 
derived  more  than  15  percent  of  their 
gross  revenues  from  their  activities  as  a 
broker,  dealer,  underwriter,  or 
investment  adviser.  Those  applicants 
that  do  not  currentiy  invest  in  foreign 
issuers  wish  to  be  able  to  diversify  their 
portfolios  as  described  above  if,  in  the 
future,  their  investment  policies  permit 
them  to  invest  in  foreign  issuers. 

3.  Applicants  seek  relief  from  section 
12(d)(3)  of  the  Act  apd  Rule  12d3-l 
thereunder  to  invest  in  securities  of 
foreign  securities  companies  to  the 
extent  allowed  in  the  proposed 
amen4ments  to  Rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3, 1980),  54  FR  33027  (Aug. 
11, 1989).  Proposed  amended  Rule  12d3- 
1  would,  among  other  things,  facilitate 
the  acquisition  by  applicants  of  equity 
securities  issued  by  foreign  securities 
companies.  Applicants'  proposed 
acquisitions  of  securities  issued  by 
foreign  securities  companies  will  satisfy 
each  of  the  requirements  of  proposed 
amended  Rule  12d3-l. 

Applicants'  Legal  Conclusions 

1.  Section  12(d)(3][  of  die  Act  prohibiU 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 
section  12(d)(3)  for  investment 
companies  acquiring  securities  of  an 
issuer  that  derived  more  than  15  percent 
of  its  gross  revenues  in  its  most  recent 


fiscal  year  from  securities-related 
activities,  provided  the  acquisitions 
satisfy  certain  conditions  set  forth  in  the 
rule  Sabparagraph  (bX4)  of  Rule  12d3-l 
provides  diat  "any  equity  security  of  the 
issuer  *  *  *  [most  be]  s  inargin 
security'  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  Since  a 
"margin  security"  generally  mnst  be  one 
which  is  traded  in  the  United  States 
markets,  securities  issued  by  many 
foreign  securities  firms  would  not  meet 
this  test.  Accordingly,  applicants  seek 
an  exemption  from  the  "margin 
security"  requirements  of  Rule  12d3-l. 

Z  Proposed  amended  Rule  12d3-l 
provides  that  the  "margin  security" 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  foreign  securities 
companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion  ~ 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17006  (Aug.  3. 1989),  54  FR 
33027  (Aug.  11. 1980). 

Applicants'  Condition 

Applicants  agree  to  the  following 
condition  in  connection  with  the  relief 
requested: 

Applicants  will  comply  with  the  provisions 
of  the  proposed  amendments  to  Role  12d3-l 
(Investment  Company  Act  Release  No.  17090 
(Aug.  3. 1989):  54  FR  33027  (Aug.  11. 1980)), 
and  as  such  amendments  may  be  reproposed, 
adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management  mider  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  90-20660  Filed  9-4-00;  B4S  am| 
BILUNa  cooc  sois-ie-M 


[RsL  Mo.  IC-17702;  811-5007] 

Richmond  Capital  Trust;  AppUcatiofi 
for  Dereglstration 

August  28, 199a 

AGENCY:  Securities  and  Exchange 

Commission  ( "SEC"). 

ACTKNC  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (die  "Act"). 

I** 

applicant:  Richmond  Capital  Trust 

RELEVANT  ACT  SECTION:  Secticn  8(f). 
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•UMMAMV  or  AmJCATKMi:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

nuNQ  DATl:  The  application  on  Form 
N-8F  was  filed  on  August  1, 1990. 
NBANNia  OR  NOTIFICATION  OF  HCAMNO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  AppUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  24, 1990  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant  10800  Midlothian  Turnpike, 
suite  217,  Richmond,  Virginia  23235. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  Christopher  Sprague,  Staff  Attorney, 
(202)  272-3035.  or  Max  Berueffy,  Branch 
Chief,  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

SUFFLEMENTARV  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch  or  by  contacting  the 
SECs  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  On  September  26, 1989,  Applicant 
registered  under  the  Act  as  an  open-end, 
diversified  management  investment 
company.  On  that  date.  Applicant  also 
filed  a  registration  statement  on  Form 
N-IA  (the  "Registration  Statement")  to 
register  an  indefinite  number  of  its 
securities  of  the  class  entitled 
"Richmond  Capital  Fixed  Income  Fund." 

2.  The  Registration  Statement  never 
became  effective,  and  accordingly. 
Applicant  never  offered  its  shares 
publicly. 

3.  Applicant  is  a  Massachusetts 
business  trust  formed  and  in  good 
standing  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 

4.  Ai^licant  has  never  had  any  assets, 
and  thus  has  never  transferred  its  assets 
to  a  separate  trust  the  beneficiaries  of 
which  were  or  are  its  securityholders. 

5.  AppUcant  has  never  made  any  sales 
of  its  securities,  has  never  had  any 
securityholders,  and  thus  has  never 


made  any  distribution  to  its 
securit^olders. 

6.  Applicant  has  no  debts  of  any  kind. 

7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

8.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any    - 
business  activity  other  than  that 
necessary  to  abandon  its  status  as  a 
registered  investment  company  and 
wind-up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Maigarat  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  90-20881  Filed  9-4-90;  8:45  am] 
eaiMQ  cooe  soio-oi-n 


DEPARTMENT  OF  STATE 

[No.  1254] 

Fine  Arts  Cofflinittee;  Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on  Friday, 
September  14, 1990  at  2:30  p.m.  in  the 
John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last 
approximately  until  4  p.m.,  and  is  open 
to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  April  1990  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  for  the  first  half  of 
calendar  year  1990. 

Public  access  to  the  Department  of 
State  is  controlled.  Members  of  the 
public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Monday,  September  10, 1990, 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Dated:  August  21, 1990. 
Clement  E.  Conger, 
Chairman,  Fine  Arts  Committee. 
[FR  Doc.  90-20817  FUed  9-4-90: 8:45  am] 

MLLMQ  COK  4710-3S4i 

[No.  1255] 

U.S.  Organization  for  ttie  Intematlonai 
Telegraph  and  Telephone  Consultative 
Committee  CCITT,  Study  Group  B; 
Meeting 

The  Department  of  State  announces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 


Committee  (CCITT)  will  meet  on 
Wednesday,  September  12. 1990  at  9:30 
a.m.  at  the  Department  of  State,  room 
1912,  2201  C  Street  NW..  Washington, 
DC  20520. 

The  agenda  for  the  meeting  will 
include:  Approval  of  Minutes  of  April  24, 
1990  U.S.  Study  Group  B  meeting; 
Consideration  of  various  contributions 
for  the  upcoming  meeting  of  CCITT 
Study  Group  XI  (October  1-12)  and 
XVIII  (November  26-December  7); 
Consideration  of  Recommendations 
proposed  for  approval  according  to 
CCITT  Resolution  No.  2  at  Study  Group 
XI  Meeting;  Consideration  of 
transferring  certain  study  areas  on  B- 
ISDN  from  Working  Party  XVIII/8  to 
other  Working  Parties  of  Study  Group 
SVUI  (TC  32-SVIII);  nominations  for  U.S. 
delegation  to  study  Group  XI  Meeting; 
and  other  business  relevant  to«Study 
Group  B. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Entry  will  be  facilitated  if  arrangements 
are  made  in  advance  of  the  meeting. 
Prior  to  the  meeting,  persons  who  plan 
to  attend  should  should  telephone  Earl 
S.  Barbely.  State  Department, 
Washington,  DC;  telephone  202-647- 
5220.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  August  22. 1990. 
Earl  S.  BailMly. 

Director,  Telecommunications  and 
Information  Standards:  Chairman,  U.S. 
CCITT  National  Committee. 
[FR  Doc.  90-20818  Filed  9-4-90;  8:45  am] 

BILUNG  CODE  4710-07-« 


DEPARTMEMT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

(Docket  Na  NPDA-2,  Notic*  3] 

City  of  New  Yoriq  Application  for  Non- 
Preemption  Determination;  Extension 
of  Time 

summary:  This  is  a  proceeding  to 
consider  the  application  of  the  City  of 
New  York  for  waiver  of  statutory 
preemption  of  the  City's  ordinance  that 
effectively  bans  the  tiansportation  of 
radioactive  materials  through  City 
limits.  By  notice  published  July  16, 1990, 
the  Department  invited  public  comment 


on  an  additional  filing  submitted  by  the 
City. 

The  State  of  Connecticut  has 
requested  an  extension  of  the  comment 
period.  The  Department  agrees  and  this 
notice  extends  the  time  for  comment. 
Following  the  close  of  the  comment 
.  period  provided  for  in  this  notice,  the 
City  will  have  30  days  within  which  to 
file  comments  in  rebuttal. 
DATES:  Comments  received  on  or  before 
October  5, 1990,  will  be  considered. 
addresses:  The  application,  past 
agency  notices  and  rulings,  and  all 
related  correspondence  and  comments 
may  be  reviewed  in  the  RSPA  Dockets 
Branch,  room  8421, 400  Seventh  Street 
SW.,  Washington,  DC  20590.  Comments 
on  the  City's  new  filing  may  be 
submitted  to  the  Dockets  Branch  at  the 
above  address.  To  ensure  proper 
handling,  indicate  Docket  No.  NPDA-2, 
Notice  3  on  your  submission.  Three 
copies  of  each  submission  are 
requested. 

A  copy  of  each  conunent  must  also  be 
sent  to:  Barry  Schwartz,  Department  of 
Environmental  Protection,  City  cf  New 
York,  2353  Municipal  Building.  New 
York,  New  York  10007.  Each  comment 
submitted  to  the  Dockets  Branch  must 
include  a  certification  of  the  fact  that  a 
copy  has  been  sent  to  Mr.  Schwartz  (for 
example,  "I  hereby  certify  that  a  copy  of 
this  comment  has  been  sent  to  Mr.  Barry 
L  Schwartz  at  the  address  noted  in  the 
Federal  Register."). 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  Betsock,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  400  Seventh  Sti-eet  SW.. 
Washington,  DC  20590  (202)  366-4400. 

Issued  in  Washington,  DC,  on  August  28, 
1990.  :l 

Alan  I.  Roberts. 

Director,  Office  of  Hazardous  Materials 
Transportation. 
[FR  Doc.  90-20764  Filed  »-4-fl0;  8:45  am] 

BtLUNQ  CODE  4410-OS-M 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

[Dept  CIr.— Public  Debt  S«ri««—Na  24-00] 

Treasury  Notes  of  August  31, 1992, 
Series  AD*1992 

Washington.  August  23, 1990. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Titie  31,  United  States  Code,  invites 
tenders  for  approximately 
$11,500,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 


August  31, 1992,  Series  AD-1992  (CUSIP 
No.  912827  ZF  2),  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
31, 1990,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  28, 1991,  August  31. 

1991,  February  29, 1992,  and  August  31, 

1992.  They  will  mature  August  31. 1992. 
and  will  not  be  subject  to  call  for 
redemption  prior  to  maturity.  In  the 
event  any  payment'  date  is  a  Saturday. 
Sunday,  or  odier  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Fe'^eral  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimimi  amount 
of  $5,000  and  in  multiples  of  that 
amount  Iliey  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31 CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-88  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  DC  20239-150a  prior  to  1 
p.in..  Eastern  Daylight  Saving  time. 
Tuesday,  August  28, 1990. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
August  27, 1990,  and  received  no  later 
than  Friday,  August  31, 1990. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  dei>osits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisioiu  or 
instrumentaUties;  pubUc  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 
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3.0.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened  followed  by  a  public 
announcenent  of  the  amount  and  )rield 
range  of  a«eepted  bids.  Subject  to  the 
reservatioiifl  expressed  in  section  4, 
noncompetitlTe  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  witb  diose  at  (he 
lowest  jrields,  tluoogh  successively 
higher  yMda  to  the  extent  required  to 
attain  the  aeKMBt  ofCered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
detenaJnatkm  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  M  of  one 
percent  iacmnent.  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOOiOOO  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.50a  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
audi  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  eadi  sucxessful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  3rield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  IMoe  calculations 
will  be  carried  to  three  deciraal  places 
on  the  besis  of  price  per  hundred,  e.g.. 
99.923,  and  dw  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amooat  of  noncompetitive  tenders 
received  would  abeotb  all  or  most  of  the 
ofiering.  coaqwtitive  tenders  will  be 
accepted  in  an  amount  sulTicient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  wil>  be  accepted  at  the  price 
equivalent  to  the  wrighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  wiQ  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Raaenratkns 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  die  ri^t  to  accept  or 
reject  any  or  afl  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  otmsiders 
it  in  the  pobhc  interest  The  Secretary's 
acdon  under  tUs  Section  is  final 


5.  Payment  and  Defivary 

5.L  Setdement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  die  Bureau  of  the 


Nblic  Debt  wherever  the  tender  was 
rafamitted.  Setdement  on  Notes  allotted 
to  institiilkmal  investors  and  to  others 
whose  lenders  are  accompanied  by  a 
guarantee  »»  provided  in  section  3A. 
mast  be  made  or  completed  on  or  before 
Friday,  August  3L  1990.  Payment  in  full 
must  accompany  tenders  sutmiitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  fimds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  August  29, 1990. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premiimi  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  widi  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  pa}rment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United  - 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereoa  or  die  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Genetalhiovisioas 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

e.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  drodar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
hoklers  of  the  Notes.  Pubbc 
announcement  of  such  changes  will  be 
prompdy  provided. 

fliS.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 


United  States,  and.  therefore,  the  faith  of 

the  United  States  Government  is 

pledged  to  pay.  in  legal  tender,  principal 

and  interest  on  the  Notes. 

Marcus  W.  Paga. 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  90-20785  Filed  8^30-90:  II1O6  am] 
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Treasury  Notes  of  Novsmbsr  15, 1995, 
Series  11—1995 

Washington.  August  23, 1990. 

1.  Invitatioa  for  Tenders 

1.1  The  Secret«uy  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Tide  31,  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1995, 
Series  M— 1995  (CUSIP  No.  912827  ZG 
0),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment  *" 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be  • 
determined  in  the  manner  described 
below.  Additional  amounts  of  die  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Descriptioa  of  Securities 

2.1.  The  Notes  will  be  dated 
September  4, 1990,  and  will  accrue 
interest  frtmi  the  date,  payable  on  a 
semiannual  basis  on  May  15, 1991,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1995,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (widiout  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  depoeits  of  Federal  p«d>lic 
monies.  Ihey  will  not  be  acceptable  fai 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 


of  $1,000  aad  in  multiples  of  that 
amoimt.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306],  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  die  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  Z-BB  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500,  prior  to  1 
p.m..  Eastern  Daylight  Saving  time, 
Wednesday,  August  29, 1990. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  28, 1990,  and  received  no  later 
than  Tuesday,  September  4, 1990. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
Ust  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 


3.5.  Tenders  for  their  own  account  will 
be  received  %vithout  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amoimt  of  Notes 
applied  for,  or  by  a  guarantee  frtim  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  pair  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amoimt  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Va  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  non  competitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 


the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
acticm  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Setdement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Setdement  on  Notes  aUotted 
to  bistitutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  September  4, 1990.  Payment  in 
full  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  setdement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Thursday,  August  30, 1990.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  aUotted  is  over  par,  setdement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  die 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
diereon.  or  die  TREASURY  DIRECT 
account  number  previously  obtained. 
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6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  bjr  the  Secretary 
of  the  Treasuiy,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  oo  the 
Notes. 

6.2.  Tbe  Secretaiy  of  the  Treasury 
may,  at  any  time,  sui^Iement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
pronptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  siiall  be  obligations  of  the 
United  States,  aad.  dierefore,  the  faidi  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Actiag  FiteeJ  AatiMtant  Secretary. 

(FR  Doc  flO-aSTW  FAed  8-3&-a0;  11:06  am] 
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Public  Infonnation  CoUeelion 
Requirements  Submitted  to  0MB  for 
Review 

August  29, 1990. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informatioa  collection  should  be 
addressed  to  the  ONffi  reviewer  listed 
and  to  tbe  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  tocm  3171  Treasury  Annex, 
1500  Pennsylvafua  Avenue,  NW., 
Washu^tOD,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-MlS 

Form  Number  W-4P. 

Type  of  Review:  Extension. 

Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments. 

Description:  Used  by  the  recipient  of 
pension  or  annuity  payments  to 
designate  the  number  of  withholding 
allowances  he  or  she  is  claiming,  an 
additional  amount  to  be  withheld,  or 
to  elect  that  no  tax  be  withheld,  so 
that  the  payer  can  widihold  the  proper 
amount. 
Respondents:  Individuals  or 

households. 


Estimated  Number  of  Respondents: 
12,000,000. 

Estimated  Burden  Hours  Per 
Respoase/Recordkeeping: 

Recordkeeping — Wmiaatee. 

Learning  about  the  law  or  the  form — 
20  minutes. 

Preparing  and  sending  the  form  to 
IRS— 49  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  21,720,000  hours. 
Clearance  Officer  Garrick  Shear  (202) 

535-4297.  Internal  Revenue  Service. 

room  5571, 1111  Constitution  Avenue, 

NW.,  Washington,  DC  20224. 
OMB  Reviewer  Mik)  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building,  Washii^on.  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  90-20811  Filed  9-4-40;  &45  am] 
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UNTTEO  STATES  INFORMATION 
AGENCY 

Book  and  Library  Advisory  Committee 
Meeting 

The  United  States  Information  Agency 
announces  an  open  meeting  of  the  Book 
and  Library  AdvietM^  Committee 
September  25. 1  pjn.-4:3G  pjn.  in  room 
80a  USIA  Headquarters.  301  Fourth 
Street  SW.,  Washington.  DC 

ne  Subcommittees  on  Donated 
Books,  the  Eastern  European  Initiative 
and  USIA/USIS  Libraries  will  meet  from 
11  a.m.-12  nooo.  Hu  committee 
members  will  continue  discussions  of 
ways  they  can  enhance  USIA's  book 
and  library  programs  abroad  Specific 
new  book  donations  will  be  announced. 

For  additional  infonnation  call  Louise 
G.  Wheeler  or  Patricia  Gribben  at  919- 
6089. 

Copies  of  Biinutes  can  be  obtained  by 
calling  61»-60e9. 

Dated:  August  29, 1990. 
Dou|^as  ^Vflftmaii. 

Committee  Management  Officer. 

[FR  Doc  90-2084S  Filed  9^t-B0;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

inioiJiMllun  Collection  Under  OMB 
Review 

AGCNCV:  Department  of  Veterans 
Affairs. 

AcnoM:  Notice. 


The  Department  of  Veterans  Affairs 
has  subfnitled  to  OMB  tbe  foHowing 
proposal  for  the  collectiaa  of 
information  under  the  provieioBs  <rf  die 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
followiiig  inforsMtiow  (1)  The  agency 
respoas^e  for  spoosoiiog  the 
informatioD  coUectiou  (2)  the  title  of  the 
information  colkcdoa  (3)  the 
Department  from  number(s).  if 
applicable;  (4)  a  description  at  the  need 
and  its  use  (5)  frequency  of  the 
infonnation  oolleciion.  if  applix^ble:  (6) 
who  will  be  required  or  asked  to 
respond:  (7)  an  estimate  of  tbe  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hsurs  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

addresses:  (Copies  of  the  proposed 
information  coUectiao  and  supporting 
documents  may  be  obtained  from  Ann 
Bicko£f,  Veterans  Health  Services  and 
Research  Administratioa  (ISffi). 
Department  cf  Veterans  Affairs,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420,  (202)  233-2282. 

Comsienta  and  questions  about  the 
items  on  dte  Hst  should  be  directed  to 
VA's  OMB  Desk  Officer.  )oeeph  Ladcey, 
Office  of  Management  and  Budget,  726 
]ackson  Place,  NW..  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  informatimi 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
5,1990. 

Dated  August  30,  t99a 
By  directioa  of  tlie  Secretary. 
Frank  E.  LaUey. 

Director.  Office  of  Information  Resources 
Policies. 

New  Collection 

1.  Veterans  Health  Services  and 
Research  Administration. 

2.  CHAMPVA  Qaim  Form. 

3.  VA  Form  10-7959a. 

4.  VA  is  assuming  the  responsibility 
for  the  payment  of  claims  associated 
widi  the  Civilian  Health  and  Medical 
IVogram  of  VA  (CHAMPVA)  from 
Department  of  Defense  (DoD).  To 
facilitate  the  processing  of  CHAMPVA 
claims,  VA  Form  10-7059a  will  be 
completed  by  CHAMPVA  beneficiaries 
and  their  healh  care  providers  to  apply 
for  payment/reimbursement  for  medical 
services  rendered. 

5.  On  occasion. 

6.  Individuals  or  households;  Business 
or  other  for-profit 

7. 320,000  responses. 


8.  Vis  hour— Beneficiaries;  *^  hour — 
Health  Care  Providers. 

9.  Not  applicable. 

[FR  Doc.  90-20883  Filed  9.4-90;  8:45  am] 
aaJJNQ  COOC  S3tS41-H 

Infonnation  Collection  Under  OMB 
Review        II 

AOENCV:  Department  of  Veterans 

Affairs. 

Acnow;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  lor  the  collection  of 
infonnation  under  tbe  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SjC 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responnble  fat  sponstmng  the 
information  collection:  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numbeits),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  ^  frequency  of  the 


information  collection,  if  applicable;  fd) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whedier  section  S504(h)  of 
Public  Law  96-511  applies. 

ADDRCSSCS:  Ctqries  of  the  proposed 
infonnation  collection  and  supporting 
documents  may  be  obtained  from  ]cba 
Turner,  Veteraas  Benefits 
Administration.  (23).  Department  of 
Veterans  Affairs,  810  VennoBt  Avenue. 
NW.,  Washington,  DC  2D42a  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  )oseph  Ladcey, 
Office  of  Management  and  Budget  726 
Jackson  Place.  NW..  Washington.  DC 
20503,  (202)  395-731&  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATES:  Comments  on  the  information 
cdlsction  should  be  directed  to  the 


ONB  Desk  Officer  on  or  before  Oetofeer 
5.1990. 

Dated:  August  30, 1990. 

By  direction  of  the  Secretaiy. 
Frank  E.  Lalley, 

Directer.  Office  of  Information  Resources 
Policies. 

Exten^on 

1.  Veterans  Benefits  Administration. 

2.  Statement  of  Witness  to  Accident 

3.  VA  Form  Letter  21-806. 

4.  The  form  is  used  to  obtain 
information  from  a  witness  to  determine 
if  a  veteran's  accidental  in)my  was  the 
result  of  bis/her  misconduct.  The 
information  is  used  to  determine 
entitiement  to  disability  benefits. 

5.  On  occasion. 

ft.  Individuals  or  households. 
7. 13,200  responses. 

8.  Va  hotir. 

9.  Not  applicable. 

[FR  Doc.  90-20664  Filed  »-«-00:  8:45  amj 
BIUJNO  COOE  SSSO-OI-H 
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Sunshine  Act  Meetings 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  10, 
1990,  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

1.  Reading  and  Approval  of  Minutes — August 

15,1990; 

2.  Other 

— Funding  Corporation — Amendment  to 
Bank  Liquidity  Reserve  Investment 
Authorities 

'Closed  Session 

3.  Corporate  Restructurings;  and 

— Spokane  District — Eastern  Idaho  PCA — 
Preliminary  Conditional  Approval  of 
Reassignment  to  the  lllh  Farm  Credit 
District 

4.  Enforcement  Actions. 

Dated:  August  31, 1990 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 

(FR  Doc  90-21073  Filed  8-31-3:43  pmj 

BILUNQ  COOE  CTOS-OI-M 


'  Session  closed  to  the  public— exempt  pursuant 
to  5  U.S.C.  S52b(c)(4).  (8),  and  (9). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
September  10, 1990. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  ^nd  21st  Streets, 
NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  31, 1990 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90-21007  Filed  8-31-90;  3:11  pm] 

BIUJNG  COOE  S210-01-M 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
September  11, 1990. 
place:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  Items  1  and  2  are  open  to  the 
public.  Item  3  will  be  closed  under 
Exemption  10  of  the  Government  in  the 
Simshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Pipeline  Accident  Report:  Fire  On  Board 

the  F/V  NORTHUMBERLAND  and 
Rupture  of  a  Natural  Gas  Transmission 
Pipeline,  Gulf  of  Mexico.  Sabine  Pass, 
Texas,  October  3. 1989. 

2.  Aircraft  Incident  Report:  USAir  Flight  105, 

Boeing  737-200.  N283AU.  Kansas  City 
International  Airport,  Kansas  City. 
Missouri,  September  8, 1989. 

3.  Opinion  and  Order  Administrator  v. 

Friesen  and  Ashcraft,  Dockets  SE-9494 
and  9401;  disposition  of  respondents 
appeals. 

News  Media  Contact: 

Item  1:  Mike  Benson,  382-6600 
Item  2:  Drucella  Andersen,  382-6600 
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FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  August  31, 1990. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  90-20991  Filed  8-31-90;  2:21  pmj 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  3, 10, 17,  and 
24, 1990. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  3 

There  are  no  meetings  scheduled  for  the 
week  of  September  3. 

Week  of  September  10 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  September  10. 

Week  of  September  17— Tentative 

Friday,  September  21 

11:30  a.m.  * 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  24 — ^Tentative 

Wednesday,  September  26 

2:00  p.m. 

Periodic  Briefing  on  the  Status  of  Browns 
Ferry  2  (Public  Meeting) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1616. 

William  M.  HiU,  Jr.. 

Office  of  the  Secretary. 

[FR  Doc.  90-2096  Filed  8-31-90;  12:09  p.m.] 
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96pt9fnlt>0r  5   1990 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  51  and  52 
Approval  and  Promulgation  of 
Implementation  Plans  tor  Ozone  and 
Carbon  Monoxide,  CaHfomla  (South 
Coast  Air  Basin);  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[Fm.-3t17-5) 

Approval  and  Promuloation  of 
Imptementation  Plans;  Calif  omia 
(South  Coast  Air  Basin);  Plans  for 
Ozone  and  CartMn  Monoxide 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 
ACnONS:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


r:  This  notice  aimounces  EPA's 
proposed  action  to  approve  in  part  and 
disapprove  in  part  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  for  ozone  and  carbon  monoxide 
(CO)  for  the  South  Coast  Air  Basin 
(SCAB),  which  includes  Orange  County 
and  portions  of  Los  Angeles,  Riverside, 
and  San  Bernardino  Counties.  The 
revisions  were  submitted  to  EPA  by  the 
State  on  August  18. 1969.  and  July  19. 
1990.  EPA  proposes  to  approve  most  of 
the  control  measure  commitments  in  the 
revised  SIP.  All  of  these  provisions 
strengthen  the  SIP  and  are  necessary  to 
improve  air  quaUty.  EPA  is  deferring 
action  on  the  portions  of  the  SIP 
pertaining  to  nitrogen  dioxide  (NOi)  and 
particulate  matter  (PM-10). 

EPA  proposes  to  extend  its  prior 
disapproval  of  the  attainment 
demonstration  portion  of  the  plan  for 
ozone  and  CO  under  part  D  of  title  I  of 
the  aean  Air  Act  ("CAA"  or  "the  Act"), 
because  the  revised  SIP  does  not 
provide,  in  an  enforceable  form, 
sufficient  emissions  reductions  to 
demonstrate  timely  attainment  of  the 
standards.  As  a  result  of  this 
disapproval,  EPA  proposes  to  retain  the 
construction  ban  on  major  new 
stationary  sources  and  major   ' 
modifications  to  existing  sources  of 
volatile  organic  compounds  (VOC)  and 
CO  in  the  SCAB.  EPA  proposes  to 
conclude,  however,  that  the  progressive 
measures  in  the  ozone  and  CO  plan  and 
the  State's  commitments  to  develop  and 
apply  additional  controls  in  the  future 
demonstrate  that  the  State  is  making 
reasonable  efforts  at  this  time  to  submit 
an  adequate  ozone  and  CO  SIP. 
Therefore,  EPA  does  not  propose  in  this 
rulemaking  to  initiate  actions  to  impose 
in  the  SCAB  the  federal  highway 
funding  restriction  under  section  176(a) 
of  the  Act 

Under  section  110(c),  EPA  also 
proposes  to  promulgate  a  Federal 
Implementation  Plan  (HP)  for  ozone  and 
CU  for  the  SCAB.  The  proposed  HP  is  in 
response  to  an  order  by  the  U.S.  District . 
Court  for  the  Central  District  of 


California,  requiring  EPA  to  propose  a 
HP  for  ozone  and  CO  in  the  SCAB  no 
later  than  July  31. 1990,  and  promulgate 
no  later  than  February  28. 1991.  EPA 
invited  comment  on  legal  and  policy 
issues  regarding  the  FIP  in  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  published  on  December  7. 
1988  (53  FR  49494).  The  issues  raised 
derive  primarily  from  the  uncertainty  .in 
the  Clean  Air  Act  regarding  appropriate 
HP  attainment  provisions  for  an  area 
where  near-term  attainment 
(immediately  or  within  3-5  years)  is 
impossible  without  severe  social  and 
economic  dislocation.  Based  upon  public 
comment  and  further  analysis.  EPA 
proposes  a  HP  with  an  attainment 
deadline  of  2010  for  ozone  and  2004  for 
CO.  EPA  believes  that  these  dates 
represent  attainment  as  soon  as  possible 
with  every  available  control  measure. 
EPA  is  also  proposing  in  the  alternative 
a  2000  attainment  date  for  CO  which 
envisions  use  of  a  no  drive  program. 

In  this  notice,  EPA  proposes  two 
alternative  approaches  to  obtaining  the 
bulk  of  the  emission  reductions  under 
the  ozone  FIP.  The  first  option  is  a 
"regulatory"  HP,  including  regulations 
with  sufficient  emissions  reductions  to 
attain  the  standard.  The  second  option 
is  a  "committal  FIP."  based  upon  the 
assumption  that  federal  promulgation  at 
this  time  of  regulations  sufficient  to 
provide  for  attainment  in  the  South 
Coast,  together  with  implementation 
schedules  and  other  measures,  is  not 
reasonable.  The  "committal  HP" 
includes  EPA's  enforceable  commitment 
to  promulgate  in  the  future  regulations 
to  achieve  the  most  expeditious  progress 
toward  attainment  that  is  practicable. 

Both  HP  options  are  designed  to 
support  rather  than  to  undermine 
progress  scheduled  under  the  SIP.  Under 
both  options.  EPA  is  proposing  to 
supplement  the  State  plan  with  federal 
programs,  such  as  clean  motor  vehicle 
fuels  and  vehicles  and  controls  on 
marine  vessel  tanks. 

The  "regulatory"  HP  also  includes 
"backstop"  regulations  which  would 
guarantee  a  constant  rate  of  basinwide 
emission  reductions  by  an  incremental 
rollback  from  all  controllable  source 
categories  in  the  area.  The  "backstop" 
measures  would  be  rescinded  before 
their  scheduled  implementation  dates  if 
adequate  progress  is  made  under  the 
SIP. 

Before  EPA  takes  final  action  to 
disapprove  the  ozone  and  CO  portioiis 
of  the  plan,  Congressional  amendments 
to  the  CAA  may  establish  new  national 
requirements  and  deadlines  for  ^Ps.  As 
a  result.  EPA  may  conclude  that 
California  should  be  allowed  additional 
time  to  prepare  amendments  to  the 


SCAB  plan.  EPA's  proposed  disapproval 
actions  might  then  be  replaced  or 
supplemented  by  action  requiring 
California  to  submit  additional  SIP 
elements  in  accordance  with  the  new 
national  schedule. 

Finally,  EPA  proposes  in  this  notice  to 
revise  the  national  SIP  requirements  for 
maintenance  plans  for  areas  that  do  not 
project  attainment  until  more  than  ten 
years  after  the  date  of  SIP  adoption. 

DATES:  Written  comments  on  the 
proposed  EPA  action  must  be  received 
by  EPA  at  the  address  below  on  or 
before  November  30, 1990.  A  public 
hearing  on  the  proposed  Federal 
Implementation  Plan  and  EPA's 
proposed  rulemaking  on  the  State 
Implementation  Plan  will  be  held  on 
October  22, 1990.  in  the  Hyatt  Regency, 
Regency  Ballroom,  B  Level,  711  South 
Hope  Street,  Los  Angeles,  California. 
Sessions  will  begin  at  10  a.m..  1  p.m.. 
and  7  p.m.  Other  hearings  and 
workshops  may  be  announced  in  the 
future.  EPA  has  delayed  the  initial 
public  hearing  until  this  date  to  allow 
ample  opportunity  for  advance  public 
review  of  this  extensive  proposal  and  to 
ensure  that  the  State  has  an  opportunity 
first  to  hold  its  hearings  on  adoption  of 
important  State  measures  relating  to 
motor  vehicles,  clean  fuels,  and 
consumer  products. 

addresses:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
Regional  Administrator,  Attention:  Air 
and  Toxics  Division,  State  Liaison 
Section  (A-2-2),  U.S.  Environmental 
Protection  Agency.  1235  Mission  Sfreet. 
San  Francisco,  California  94103.  Please 
submit  an  original  and  three  copies,  if 
possible. 

Docket:  Docket  No.  90-CA-SC-l. 
containing  a  copy  of  the  SIP  submittal 
and  the  complete  documentation 
supporting  the  proposed  actions,  is 
available  at  the  above  address  for 
public  inspection  during  normal  working 
hours.  It  is  recommended  that  you 
telephone  (415)  556-6952  before  visiting 
the  Region  IX  office,  since  the  office  is  in 
the  process  of  relocation. 

Copies  of  the  Docket  are  also 
available  at  the  addresses  listed  below: 

California  Air  Resources  Board,  1102  Q 
Street,  Sacramento.  California  95814 

South  Coast  Air  Quality  Management 
District.  9150  Hair  Drive,  El  Monte. 
California  91731 

Southern  California  Association  of 
Governments.  818  West  7th  Street, 
12th  Hoor,  Los  Angeles,  California 
90017 

FOR  nmTHER  INFORMATION  CONTACT 

Wallace  D.  Woo,  Chief,  State  Liaison 
Section.  Air  and  Toxics  Division.  U.S. 
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Environmental  Protection  Agency.  1235 

Mission  Street  San  Francisco. 

California  94103.  telephone  (415)  55&- 

5152. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Conteats 

I.  Executive  Summary 

II.  Background 

A.  IntroductioD 

B.  Requirements  of  the  Act 
C  The  Air  Quality  Problem  in  the  South 

Coast 

1.  Affected  Area 

2.  Current  Concentrations.  Emission 
Sources,  Reduction  Requirements,  and 
Associated  Costs 

D.  History  of  the  South  Coast  SIP 
1.1972  SIP 
2. 1979  SIP 
3. 1982  SIP 
4. 1988  Ozone  and  CO  SIP  Call 

E.  Legal  Basis  and  Schedule  for  the  FIP 

1.  Introduction 

2.  Disapproval  of  the  1982  Ozone  and  CO 
SIP 

.    3.  Coalition  for  Clean  Air  and  Sierra  Club, 
Inc.  v.  Reiliy 
4.  FIP  Schedule 

in.  Summary  of  EPA's  Proposal 

A.  Coupling  of  the  FIP  and  SIP  Actions 

B.  Proposed  Action  on  the  SIP 

1.  Disapproval  of  the  Ozone  and  CO 
Attainment  Demonstrations,  Retention  of 
the  Construction  Bans  and  Determination 
of  "Reasonable  Efforts" 

2.  Action  on  Control  Measures  and  Control 
Measure  Commitments 

3.  Action  of  Adopted  Regulations 

4.  Action  OB  Other  Plan  Provisions 

IV.  Legal  Requirements  of  the  Act 

A.  Requirements  for  Approval  of  Plans: 

General  Requirements  for  SlPs  and  FIPs 

1.  Demonstration  of  Attainment  and 
Determination  of  Attainment  Date 

2.  Reasonable  Further  Progress 

3.  Other  Legal  Requirements 

V.  SIP  Evaluation  and  Proposed  Action 

A.  Description  of  the  1989  AQMP 
t.  Goals  and  Scope  of  the  Plan 

2.  SIP  Submittal 

3.  Control  Measure 

.  B.  EPA  Action  on  the  Attainment 
Demonstrations 

C.  EPA  Action  on  Reasonable  Further 

Progress 

D.  EPA  Action  on  Control  Measures 

1.  Criteria  for  Approval  of  Control 
Measures 

2.  Control  Measures  in  the  South  Coast  SIP 

3.  Proposed  Action  on  ARB  Control 
Measures  (including  California  Motor 
Vehicle  Program) 

4.  Proposed  Action  on  SCAQMD's  Control 
Measures 

5.  Proposed  Action  on  SCAG's 
Transportation,  Land  Use  and  Energy 
Conservation  Control  Measures 

6.  "State  and  Federal  Agencies"  Control 
Measure* 

7.  Proposed  Action  on  Tier  II  Measures 
&  Proposed  Action  on  Tier  III  Measures 

9.  Proposed  Action  on  Conformity  Program 


10.  Proposed  Action  on  Contingency 
Measures 

E.  EPA  Action  on  Reasonably  Available 

Control  Measures 

F.  EPA  Action  on  Air  Quality  and  Emissions 

Data  Bases 

1.  Introduction 

2.  VOC,  CO  and  NO,  Inventories 

3.  EPA  Analysis  of  Inventories 

G.  EPA  Action  on  Modeling 

1.  Criteria  for  Evaluating  SIP  Modeling 

2.  Modeling  Used  in  the  South  Coast  SIP 

3.  Proposed  Action  on  the  Modeling 
Analyses 

H.  EPA  Action  on  RFP  Tracking 

L  EPA  Action  on  Resources 

].  EPA  Action  on  Contingency  Plan 

K.  EPA  Action  on  New  Source  Review 

L  EPA  Action  on  Maintenance  Provisions 

M.  EPA  Action  of  Analysis  of  Plan  Effects 

and  Alternatives 
N.  EPA  Action  on  Adoption,  ConsulUtion 

and  Public  Notification 

VI.  Sanctions 

A.  Construction  Ban 

B.  Reasonable  Efforts  Determination 

Vn.  South  Coast  Federal  Implementation 
Plan 

A.  Introduction 

1.  Background 

2.  Goals  of  the  Plan 

3.  Overview  of  the  FIP 

4.  Proposal  in  the  Alternative  of  Two  FIP^ 
Options 

5.  Attainment  Dates 

8.  Withdrawal  of  FIP  Measures 

7.  Compliance  Approach 

8.  Geographic  Extent  of  the  FIP  Measures 

B.  Core  Control  Measures 

1.  Introduction 

2.  Oxygenated  Fuels  Program 

3.  Gasoline  Volatility  Restrictions 

a.  Ozone  Season  Restrictions 

b.  Wintertime  Restrictions  for  Carbon 
Monoxide 

4.  National  Control  Measures 

a.  Cold  Temperature  Carbon  Monoxide 
Standards 

b.  Enhanced  Evaporative  Emission 
Controls 

5.  Controls  on  Marine  Vessel  Tanks 

6.  Reformulated  Gasoline 

7.  Other  Possible  FIP  Control  Measures 

C.  Regulatory  FIP— Option  I 

1.  Description  of  the  Regulatory  FIP 

2.  InUoduction  to  "Backstop"  Control 
Measures 

3.  Compliance  Options  for  Backstop 
Control  Measures 

4.  Schedule  of  Reductions 

5.  Introduction  to  Group  A  Backstops 

6.  Introduction  to  Group  B  Backstops 

7.  Introduction  to  Group  C  Backstops 

8.  Introduction  to  Group  D  Backstops 

D.  Group  A.  Backstops:  Stationary  and  Area 

Source  Categories 

1.  Industrial  and  Commercial  Solvent  Use 
and  Architectural  Coatings 

2.  Manufacture  of  Products  Containing 
VOC* 

3.  Disposal  of  Materials  Containing  VOCs 

4.  Commercial  Food  Preparation  and/or 
Baking 

5.  Petroleum  and  Natural  Gas  Extraction. 
Processing  and  Storage 


e.  Consumer  Products  and  Pesticide 

Products 
7.  Livestock  Waste  Operations 

E.  Group  B.  Backstops:  Rail.  Aircraft  and  Ship 

Operations 

F.  Group  C  Backstops:  Other  Off-Hi^way 

Equipment  and  Vehicles 

G.  Ultra-Clean  Motor  Vehicle  Program 
H.  "Committal  FIP"— Option  U 

L  Design  of  the  HP 

1.  Attainment  Demonstration 

a.  Emissions  Inventory 

b.  Modeling 

(1)  Ozone  Modeling 

(2)  Carbon  Monoxide  Modeling 

(3)  Emission  Inventory  &  Mobile  Source 
Controls 

2.  Reasonable  Further  Progress 

3.  RFP  Tracking  Program 

4.  Maintenance  Provisions 

5.  Resources 

e.  Consultation 

Vin.  Regulatory  Impact  Analysis 

A.  Administrative  Designation 

B.  Cobt  Impacts 

C.  Benefits 

D.  Impact  on  Small  Entities 

E.  Paperwork  Reduction  Act 

Proposed  Revisions  to  the  Code  of  Federal 

Regulations 

40  CFR  51.40-^1aintenance  of  National 

Standards 
40  CFR  52.258— ConUt)l8  and  Prohibitions  on 

Gasoline  VolatiUty  and  Liability  for 

Violations 
40  CFR  52.259 — Oxygenated  Fuels  Program 
40  CFR  52.260— Ultra  Clean  Motor  Vehicle 

Backstop  Program 
40  CFR  52.261— Reformulated  Gasoline 

Program 
40  CFR  52.262— Rail  Aircraft  &  Ship 

Operations 
40  CFR  52.284— Control  Strategy  k 

Regulations 
40  CFR  52.265— Other  Off-Highway  Mobile 

Sources 
40  CFR  52.266— No  Drive  Day  Program 
40  CFR  52.268 — Commitment  to  Promulgate 

Additional  VOC  Rules 
40  CFR  52.282— Control  Measure  for 

Reducting  VOC  Emissions  From  Marine 

Tank  Vessels  Loading  »  Unloading 

Operations 

I.  Executive  Summary 

EPA  issues  this  notice  under  a  court 
order  to  propose,  by  July  31, 1990,  a 
federal  implementation  plan  (FIP)  to 
bring  the  South  Coast  Air  Basin  in 
California  into  compliance  with  national 
air  quality  standards  for  ozone  and 
carbon  monoxide  (CO). 

EPA's  obligation  arises  at  the  least 
opportune  moment  imaginable.  State 
and  local  authorities  in  California  are  in 
the  throes  of  completing  a  concerted 
effort  to  formulate  their  own  solution  to 
the  tremendous  air  pollution  problem 
afflicting  the  South  Coast.  Congress  and 
the  President,  moreover,  are  about  to 
change  the  law  governing  federal 
implementation  plans  by  enacting 


BEST  COPY  AVAILABLE 


PedaraLRagirtBr  /  Vol.  55,  No.  172  /  Wednesday.  September  8,  1900  /  Prt>poged  Rules 


Federal  Register  /  Vol.  55.  No.  172  /  Wednesday.  September  5.  1990  /  Proposed  Rules         36461 


sweeping  new  amendments  to  the  dean 
Air  Act. 

Thus,  the  present  notice  of  proposed 
rulemaking,  which  describes  die  FIP 
EPA  is  cooBidering  for  promulgation, 
may  appear  doubly  inappropriate;  first, 
because  local  authorities  are  engaged  in 
reasonable,  indeed,  extraordinary 
efforts  to  deal  with  the  air  pollution 
problem  themselves  and,  second, 
because  amendments  imminent  to  the 
Qean  Air  Act  will  almost  certainly 
change  the  nature  and  scope  of  EPA's 
responsibilities  before  EPA  issues  in 
final  form  the  plan  to  be  proposed  here. 
Even  though  in  these  circumstances 
EPA's  obligation  to  propose  its  own  plan 
may  seem  unnecessary,  not  to  say 
anachronistic,  the  current  law,  as 
reflected  in  the  court's  order,  does  not 
leave  it  in  doobt  The  Agency  has  no 
choice  under  the  court  order  but  to 
attempt  to  propose  a  plan  that  brings  the 
South  Coast  into  compliance  with 
current  law. 

In  this  notice,  EPA  seeks  primarily  to 
fulfill  its  legal  obligations  to  propose  a 
FIP  under  the  court  order  and  current 
law.  The  Agency  also  seeks  to  do  its 
utmost  to  bring  cleaner  air  to  the  South 
Coast  Basin,  the  Nation's  largest 
industrial  area.  These  tasks  are 
imposing.  Under  any  reading,  current 
law — albeit  ambiguous  and  ill-designed 
to  deal  with  the  situation  that  besets  the 
South  Coast — will  require  major 
changes  in  the  economic  and  social  hfe 
of  millions  of  people.  The  challenge  EPA 
confironts  in  ridding  the  South  Coast  of 
dirty  air,  then,  may  make  Hercules' 
labors  in  the  Augean  Stables  seem  like 
light  housekeeping. 

After  years  of  effort,  the  State  of 
California  recently  submitted  its  own 
comprehensive  and  aggressive  plan  to 
EPA.  EPA  strongly  suppcNls  State  and 
local  initiatives  such  as  are  contained  in 
this  plan,  since  these  offer  the  best 
promise  of  long-term  improvements. 
Wherever  legally  permissible.  EPA's 
own  proposal  relies  on,  builds  upon,  and 
reinforces  these  initiatives.  In  this  way. 
we  hope  to  minimize  federal  intrusion, 
avoid  conflict  with  and  duplication  of 
local  efforts,  and  encourage  speedy 
implementation  of  the  measures  State 
and  local  authorities  wish  to  adopt. 

While  EPA  thus  attempts  to  satisfy  its 
mandate  under  the  current  Clean  Air 
Act,  as  interpreted  by  the  courts,  the 
Agency  notes  that  impending 
amendments  expUcitly  exempt  the  Soadi 
Coast  from  various  deadlines  and 
requirements  because  of  its  unusual, 
indeed  imiqae,  difficulties.  The  Agency 
of  course  wiii  review  the  effect  any  new 
legislation  may  have  on  this  proposal 
and  on  EPA's  other  obligations  under 


the  amendments  when  they  are  enacted 
into  law. 

A.  Scope  of  the  Probhm 

One  of  the  Nation's  most  extensive 
and  stringent  air  pollution  control 
programs  currently  regulates  the  South 
Coast  Yet,  adverse  weather  conditions, 
a  growing  population,  and  other  factors 
have  saddled  the  region  with  by  far  the 
worst  ozone  levels  in  the  coontry,  and 
possibly  the  worst  carbon  monoxide 
problem  of  any  urban  area  in  the  United 
States. 

The  ozone  is  harmful  to  health.  It 
severely  irritates  the  mucous 
membranes  of  the  nose  and  throat, 
impairs  normal  lung  function,  causes 
pulmonary  and  nasal  congestioa  and 
reduces  abitity  to  engage  in  phjrsical 
activity.  CO  is  also  a  health  concern.  A 
colorless,  odorless,  and  poisonous  gas, 
CO  binds  the  hemoglobin  to  deplete  the 
amount  of  oxygen  available  to  body 
tissues.  CO  weakens  heart  contractions, 
disrupts  mental  functions,  impairs 
vision,  and  can  be  life  threatening  to 
those  with  heart  disease.  The  Sooth 
Coast  suffers  150  violations  of  the  ozone 
standard  each  year,  campand  to  20  in 
New  York  City  and  ^caga  die  next- 
worst  ozone  areas.  If  the  South  COast  is 
to  meet  the  national  standard  for  ozone, 
it  must  decrease  by  88  percent  the 
current  level  of  volatile  organic 
compounds  and  make  deep  reductions 
in  nitrogen  oxide  (NOJ  emissions. 

The  ozone  problem  cannot  be 
attributed  to  any  one  source  or  land  of 
pollutant.  Mobile,  industrial,  residential, 
consumer,  and  commercial  sources  all 
contribute.  Thus,  the  only  hope  for 
sufficient  improvement  lies  in  a  plan 
that  regulates  a  great  number  of 
different  kinds  of  sources.  Those  that 
are  amenable  to  control  must  bear  die 
brunt  of  the  effort,  reducing  emissions 
by  90  percent,  in  order  to  make  up  for 
lesser  gains  that  can  be  expected  from 
sources  more  difficult  to  regulate — ^for 
example,  aircraft,  trains,  and  various 
non-point  sources.  State  and  local 
regidations  in  the  South  Coast  already 
are  among  the  strictest  in  the  Nation. 
Further  reductions  in  emissions — 
especially  of  the  magnitude  current 
legislation  calls  for— will  be  difficolt  and 
painful  to  obtain.  Estimates  of  control 
requirements  for  the  South  Coast 
Federal  Implementation  Plan  range  from 
$2  to  $6  billion  for  controlling  volatile 
organic  compounds  to  attain  the  ozone 
standard;  costs  for  attaining  the  CO 
standard  range  from  $.6  billion  to  $1.5 
biltion. 

To  meet  the  air  quality  standard  tot 
carbon  monoxide,  the  South  Coast  must 
reduce  CO  loading  by  about  60  percent 
Motor  vehicles,  the  hallmark  of  the 


Cafifunian  lifestyle,  accoont  for  87 
percent  of  CO  emissions  in  the  Los 
Angdes  area.  The  sprawUng  contoors  of 
Los  Angeles,  the  lack  of  comprehensive 
and  efficient  mass  transit  and  die 
tendency  for  residents  to  live  far  from 
their  work  places  have  led  to  massive 
reliance  on  the  single-passenger  car. 
Much  of  the  requisite  reduction  most  be 
achieved,  then,  by  radically  changing 
either  the  technology  of  aatooH^Ue 
transportation  (e.g.,  by  switdiing  to 
clean  cars  and  fuels)  or  the  extent  to 
which  automobiles  are  used  at  all.  No 
technical  fix  alone  appears  feasible  for 
accomplishing  the  requisite  reductions. 

B.  South  Coast  Air  Quality  Management 
Plan 

For  the  past  five  years,  the  South 
Coast  Air  Quality  Management  District 
(AQMD),  which  is  the  largest  and  best 
funded  (it  employs  a  staff  of  1,000  and 
has  an  annual  budget  of  $100  million), 
and  one  of  the  most  sophisticated 
agencies  of  its  kind,  has  woriced  to 
develop  a  plan  to  control  air  pollution  in 
the  South  Coast.  The  AQMD,  as  well  as 
the  California  Air  Resources  Board 
(ARB),  adopted  die  South  Coast  Quality 
Management  Plan  (A^fP)  and,  on 
August  18, 1989.  submitted  it  to  EPA  as 
an  official  revision  to  California's  State 
Implementation  Plan  (SIP).  The  AQMP 
calls  for  attaining  the  CO  standard  in 
1997  and  the  ozone  standard  in  2007. 
While  the  AQMP  adopts  no  regulations 
itself,  it  includes  detailed  descriptions 
of,  and  adoption  schedules  for,  147 
measures,  which  it  classifies  into  three 
stages  or  tiers. 

Tier  I  comprises  regulations  that  die 
District  can  adopt  and  begin  to 
implement  in  the  near-term,  specifically, 
by  1993,  using  technology  that  for  the 
most  part  is  now  m  hand.  The  South 
Coast  air  management  team  expects 
Tier  I  regulations  to  achieve  more  than 
45  percent  of  the  reductions  in  emissions 
projected  by  the  plan.  Under  these 
regulations,  the  South  Coast  AQMD 
itself  would  expand  its  control  over 
emissions  caused  by  industry  and 
commerce.  The  Southern  Califcmia 
Association  of  Governments  (SCAG), 
would  undertake  an  extremely 
ambitious  transportation  and  land  use 
control  program.  The  Cahfomia  ARB, 
under  Tier  I  regulations,  would  require 
further  reductions  in  emissions  from 
consumer  products  and  mobile  sources. 
The  Soudi  Coast  AQMD  thus  enlists  and 
divides  responsibilities  among  State, 
regional,  and  local  authorities. 

The  Plan  would  accomplish  the 
remaining  emissions  redactions — 
rou^ily  one-half  of  the  total— Hirongh 
ller  n  and  III  regulations.  T  'er  II 


measures,  scheduled  for  adoption  by 
1998.  would  toughen  regulatory 
intervention  and  force  significant 
advances  in  technology.  Tier  III 
requirements,  which  would  be  fully 
Implemented  by  2007.  call  for  innovative 
technologies  to  nearly  eliminate 
emissions  from  solvents,  coatings,  and 
the  like.  Tier  HI  measures  particularly 
affect  mobile  sources,  requiring  very 
clean  motor  vehicles  and  fuels.  They 
also  envision  the  elimination  of  many 
forms  of  comllustion  in  the  area. 

Under  the  Clean  Air  Act,  the  States 
bear  primary  and  principal 
responsibility  for  selecting  on  behalf  of 
their  citizens  the  appropriate  strategies 
for  meeting  national  air  quality 
standards.  Experience  has  shown  that 
local  initiative  are  best-suited  to  make 
the  difficult  and  sensitive  choices 
required  to  distribute  the  burdens 
associated  with  any  pollution  control 
plans.  EPA  applauds  the  heroic  efforts 
of  the  South  Coast  in  developing  its 
plan,  and  the  federal  agency  intends 
fully  to  back  up  these  state  efforts.  In 
this  notice,  therefore.  EPA  not  only 
broaches  its  own  FIP,  but  also  proposes 
to  take  action  on  the  ozone  and  CO 
portions  of  the  South  Coast  Plan,  which 
the  Agency  seeks  to  support  as  much  as 
it  legally  may. 

The  South  Coast  Plan  depends 
heavily,  however,  on  measures  it  neither 
adopts  as  regulations  nor  schedules  for 
quick  adoption.  It  contemplates  many 
niles  which  it  describes  only  in  vague 
terms,  and  the  Plan  fails,  moreover,  to 
set  forth  rules  in  regulatory  language 
and  to  commit  State  and  local  resources 
to  implement  many  of  the  measures.  The 
Clean  Air  Act  as  it  now  stands  require 
that  SIPs  include  in  legally  enforceable 
form  all  measures  necessary  to 
demonstrate  timely  attainment  of 
legislated  air  quahty  objectives. 
Accordingly,  EPA  must  propose  to 
disapprove  the  overall  attainment 
demonstration  for  ozone  and  CO  in  the 
South  Coast  SIP. 

At  the  same  time,  EPA  proposes  to 
accept  almost  all  of  the  State  and  local 
commitments  to  adopt  control  measures, 
on  the  grounds  that  such  commitments 
strengthen  the  SIP  and  assist  in  eventual 
attainment  of  air  quality  standards.  EPA 
proposes  then  to  determine  that  the 
State  has  made  and  is  making 
"reasonable  efforts"  to  submit  an 
approvable  SIP.  The  progressively  more 
stringent  measures  fotmd  in  the  South 
Coast  Plan  and  the  State's  commitments 
to  develop  and  apply  additional  controls 
in  the  future  further  demonstrate  that 
the  State  has  been  making  "reasonable 
efforts"  to  comply  with  the  Clean  Air 
Act 


Under  current  law,  however,  until  a 
State  submits  an  approvable  SIP— one 
that  demonstrates  timely  attainment  of 
national  air  quality  standards  through 
the  adoption  and  implementation  of 
enforceable  pollution  control  rules — 
EPA's  obligation  to  promulgate  a  FIP 
remains  intact  Thus/  while  EPA 
recognizes,  indeed,  acclaims  State 
efforts  to  make  progress  against 
overwhelming  pollution  problems.  EPA 
also  remains  sensible  of  its  legal 
obligation,  underscored  by  the  Court,  to 
back  up  those  efforts  by  promulgating  a 
federal  plan— one  which  cooperates 
with,  supports,  and  supplements  the 
State  plan. 

C.  Goals  of  the  FIP 

In  promulgating  a  plan  to  meet  the 
ozone  and  CO  standards,  EPA  seeks  to 
fulfill  several  goals.  First,  EPA  must 
honor  its  legal  responsibilities  under  the 
court  order.  But  at  the  same  time,  EPA 
has  attempted  to  design  its  FIP  so  as  to 
lend  maximum  support  to  the  continued 
development  of  the  State  plan,  and  to 
allow  it  eventually  to  supplant  the 
federal  plan  in  the  manner  intended  by 
the  framers  of  the  Clean  Air  Act 
Because  massive  federal  intrusion  is 
inherently  ill-suited  to  strike  necessary 
balances,  and  because,  as  we  shall  see, 
the  instruments  available  to  EPA  in 
practical  terms  are  far  more  limited  in 
scope  than  those  State  and  local 
authorities  command,  a  State  plan  has 
far  more  certain  prospects  of  success 
than  a  federal  alternative.  The  prospect 
of  a  federal  implementation  plan, 
imposed  by  court  order,  should,  because 
of  its  unwieldy  and  draconian 
proportions,  provide  an  additional 
incentive  to  the  successful  development 
of  the  local  plan. 

In  the  FIP  proposed  hete,  EPA  also 
seeks  to  employ,  to  the  maximum  extent 
market-based  incentives  to  allow  the 
South  Coast  to  reach  mandated 
standards  in  the  most  cost-effective 
ways.  This  will  be  especially  important 
to  mitigate  the  harshness  of  the 
measures  that  EPA  has  no  choice  but  to 
impose  in  order  to  meet  legal 
requirements  under  the  current  Clean 
Air  Act. 

D.  Pending  Legislation 

A  year  and  a  half  ago,  EPA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  53  FR  49494  et 
seq.  (December  7, 1988),  which  set  forth 
in  detail  the  legal  problems  that  had 
arisen  because  the  South  Coast  and 
some  other  areas  of  the  nation  had  not 
met  the  final  deadline-December  31. 
1987— for  attainment  of  air  quality 
standards  under  the  current  Clean  Air 
Act  The  deadline  had  lapsed,  honored 


in  this  instance  in  the  breach  rather  than 
in  the  observance,  and  Congress  had  not 
extended  it.  A  thorough  revision  of  die 
Clean  Air  Act  which  now  awaits  final 
action  by  the  Congress  and  the 
President  should  straighten  out  this 
incongruity  and  clarify  the  legal  remedy 
to  be  applied.  At  this  point  however,  the 
unsetded  nature  of  the  law"  with  respect 
to  FIPs  compounds  EPA's  difficxilty  in 
responding  to  the  South  Coast  Air 
pollution  problem. 

It  its  ANPRM.  EPA  suggested  diree 
possible  ways  to  interpret  its  legal 
requirements  under  the  lapsed  deadline; 
it  also  solicited  comments  on  those 
interpretations.  This  proposal 
announces  EPA's  intention  to  follow  a 
modified  version  of  the  third 
interpretation,  which  allows  for  a  long- 
term  attainment  date.  All  those  who 
commented  on  the  ANPRM  supported  a 
longer  than  five-year  attainment  date. 
EPA's  FIP  proposal  would  require  the 
South  Coast  to  attain  air  quality 
standards  "as  soon  as  possible"  by  a 
date  certain.  In  fixing  a  new  deadline 
under  this  criterion.  EPA  would  choose 
the  earliest  date  that  would  limit  severe 
economic  disruption  and  absurd, 
impossible,  and  unenforceable 
requirements. 

E.  Delaney  v.  EPA 

In  March.  1990,  the  Nindi  Circuit 
issued  an  opinion  in  Delaney  v.  EPA, 
No.  88-7368  (March  1, 1990),  vacating 
EPA's  approval  of  two  Arizona  CO  SIPs 
and  ordering  EPA  to  promulgate  FIPs. 
Interpreting  the  statutory  requirement  to 
develop  a  FIP  in  light  of  EPA's 
previously  issued  guidance,  the  Court 
concluded  that  "die  national  ambient  air 
quality  standards  must  be  attained  as 
soon  as  possible,  widi  every  available 
control  measure  *  *  *."  Shp  Opinion  at 
2270.  The  Government  is  considering 
whether  to  pursue  further  review  of  this 
decision.  However  this  decision  goes, 
EPA  believes  its  FIP  proposal  for  die  Los 
Angeles  Area  will  satisfy  the 
requirements  ol  Delaney  as  it  applies  to 
the  setting  of  an  attainment  date  in  the 
South  Coast 

The  FIP  proposes  an  attainment  date 
for  ozone  of  2010.  For  CO,  die  FIP 
proposes  2004,  or  in  the  alternative, 
2000.  Given  the  massive  emissions 
reductions  required  for  attainment  (86 
percent  VOC  reduction  for  ozone,  and 
60  percent  reduction  for  CO),  and  the 
stringency  of  already  applicable 
controls,  these  dates  represent 
attainment  "as  soon  as  possible,  with 
every  available  control  measure,"  but 
without  requiring  absurd,  impossible,  or 
unenforceable  measures. 
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In  the  case  of  CO.  EPA  is  proposing 
an  ahemative  date  of  2000  fbr 
attainment  This  date  can  be  met  only 
thnMigh  am>roacbes  tiiat  could  remit  in 
major  social  and  economic  disn4>tion.  In 
order  to  attain  at  this  date,  for  example. 
EPA  would  need  to  in^mse  one  no-drive 
day  per  week,  reduce  vehicle 
registrations  and/or  the  sale  of  fuel, 
and/or  provide  economic  incentives  to 
replace  old  cars.  The  2004  attainment 
date  is  more  reasonable,  given  that,  by 
then,  fleet  turnover  to  ultra-clean 
vehicles  vrill  replace  the  older,  high-CO 
emitting  vehicles  to  the  extent  necessary 
to  achieve  attainment  without  requiring 
major  disruptions  in  vehicle  use. 

The  selecticm  of  a  po9t-2000 
attainment  date  for  ^s  CP  FIP  proposal, 
however,  does  not  mean  that  such  a 
date  is  suitable  for  the  South  Coast  CO 
plan  under  local  development.  The  State 
may  be  able  to  attain  the  CO  standard 
at  an  earlier  date,  throo^  the  use  of 
transportation  control  measures  that  are 
not  as  a  practical  matter,  available  to 
the  federal  government  These  include 
traffic  flow  improvements,  mass  transit 
highway  expansion,  and  trip  reduction 
incentives.  EPA  is  also  rniable  to  take 
advantage  of  other  transportatian- 
related  controls  available  to  the  local 
government  for  example,  those  that 
depend  upon  land  use  planning 
restrictions  and  incentives — such  as 
general  plans,  bonus  densities,  business 
licenses,  zoning,  the  allocation  of 
redevelopment  funds,  etc.    ~ 

F.  Design  of  the  PIP 

In  the  first  five  years.  EPA  will  impose 
a  group  of  aggressive  new  federal 
regulations — the  federal  core  measures, 
which  go  beyond  anything  that  the  state 
or  federal  authorities  have  done  before. 
These,  coupled  with  the  approved 
portions  of  the  current  Cahfomia  motor 
vehicles  program,  will  reduce  emissions 
in  the  Basin  by  at  least  twenty  percent 

The  FIP  then  proposes  two  different 
approaches  to  reducing  emissions  after 
the  first  five  years.  Each  approach  is 
designed  to  satisfy  the  requirements  of 
the  law,  while  interfering  as  little  as 
necessary  with  local  planning  efforts. 
Both  approaches  will  serve  to 
"backstop"  the  state  plan.  In  the  first 
approach,  the  "Regulatory  FEP."  EPA 
proposes  to  put  into  place  measures  that 
it  can  later  withdraw  if  the  State  were  to 
submit  its  own  approvable  substitutes. 
Under  the  second  approach,  the 
"Committal  FIP,"  EPA  offers  detailed 
enforceable  commitments  to  develc^ 
rules  in  the  future  in  accordance  with  a 
set  schedule.  EPA  will  be  able  to  rescind 
these  federally  imposed  measures  in  this 
context  as  well,  to  the  extent  the  State 
can  demonstrate  that  its  own 


approvable  regulations  result  in 
adeqoate  cquhralent  redactions  in 
emissioas. 

Thus,  the  EPA  seeks,  tnsofer  as  legally 
permissible,  to  couple  the  FIP  it 
proposes  today  with  State  performance 
under  the  SIP.  The  Federal  Plan  will 
"backstop"  or  guarantee  the  adequacy 
of  State  action:  for  example,  under  botfi 
options,  the  FIP  will  ensure  a  rate  of 
progress  in  emissions  reduction — 
approximately  4  percent  a  jrear — diat 
rqiresents  the  most  expeditious  and 
practicable  route  to  attainment 

Under  either  the  "regulatory"  or  the 
"committal"  option,  implementation  of 
particular  FIP  measures  will  depend 
largely  upon  the  progress  the  State 
makes,  first,  in  revising  its  SIP  to  correct 
any  deficiencies  EPA  identifies  and. 
second,  in  implementing  and  enforcing 
the  SIP  to  achieve  scheduled  emissions 
reductions.  Thus,  EPh  intends  to  work 
with  State  and  local  officials  at  every 
step,  supporting  their  woiic. 
supplementing  it  when  necessary,  and 
implmnenting  federal  rules  when 
required  to  ensure  progress  at  the  pace 
mandated  by  present  legislation  as 
interpreted  by  the  Delaney  Court. 

1.  First  Five  Years 

In  order  to  attain  air  quality  standards 
as  soon  as  possible,  the  South  Coast 
must  reduce  current  levels  of  CO  and 
VOC  emissions  by  at  least  20  percent 
within  the  next  five  years.  In  judging 
State  efforts  to  meet  this  goal,  EPA 
proposes  to  allow  credit  for  the  current 
Cahfomia  motor  vehicle  control  plaa 
aheady  in  place,  which  will  cut  in  half 
on-road  motor  vehicle  emissions  by  the 
year  2000.  Under  both  the  "Regulatory" 
and  the  "Committer  approaches, 
moreover,  EPA  proposes  to  implement 
certain  "core"  federal  measures,  either 
as  area-specific  controls  or  as  national 
regulations.  These  "core"  federal 
measures  comprise: 

(a)  Wintertime  oxygenated  fuels 
program; 

(b)  Gasoline  volatility  restriction 
through  the  ozone  season  (April  through 
September): 

(c)  Wintertime  gasoline  volatility 
restriction  for  CO; 

(d)  Reformulated  gasoline; 

(e)  Cold  CO  emission  standard  for 
light-duty  cars  and  trucks,  to  be 
proposed  nationally  in  the  near-future; 

(f)  Enhanced  evaporated  emission 
controls  for  gasoline-fueled  motor 
vehicles,  proposed  nationally  in  January, 
1990;  and 

(g)  CiHitrols  on  marine  vessel  tanks. 

2.  The  FIP  After  the  First  Five  Years 

The  Califomia  motor  vehicle  {vogram 
and  die  "core"  measnres  should  meet 


progress  requirements  for  the  first  five 
years  under  either  approach  to  the  FIP. 
Thereafter,  bom  1985  through  2010,  the 
FIP  would  guarantee  a  constant  rate  of 
basinwide  emissions  reductions.  The 
two  approaches  ot  opticHis— the 
"Regulatory"  and  the  "CommittaT* 
FIPs— differ  in  the  method  by  which 
they  would  obtain  these  remaining 
required  reductions. 

a.  The  Regulatory  PIP.  EPA  has 
attained  to  draft  a  complete  set  of 
regulations  that  provide  that  the  South 
Coast  attain  air  quality  standards  for 
CO  and  ozone.  Those  regulations  would 
come  into  force  to  increase  emissions 
reductions  after  the  first  five  years,  and 
later  in  the  life  of  the  FIP.  In  this 
"regulatory"  approach  to  the  FIP,  EPA 
cannot  plan  Ita  or  count  on  the 
development  of  pollution  control  and 
other  relevant  technology  over  time. 
Rather,  EPA  has  written  a  plan 
completely  in  the  language  of  regulation 
to  show  attainment  without  restricting 
controls  to  the  limits  of  availaUe 
technology  or  counting  on  its  growing 
ability  to  fine-tune  regulations  among 
source  categories  and  otherwise  learn 
from  experience  and  emerging 
technologies. 

Under  the  regulatory  FIP,  EPA  will 
promulgate  rules  that  will  accomphsh 
the  necessary  additional  reductions, 
beginning  in  1995,  not  achieved  by 
approved  by  federal  "core"  and 
federally  approved  SIP  measures.  First 
to  "backstop"  State  efforts  to  make 
adequate  ftuther  progress  toward 
attainment,  EPA  proposes  to  implement 
should  these  efforts  fail,  a  strai^t 
rollback  of  emissions  from  individual 
stationary  and  area  sources  or  source 
categories.  Other  backstop  measures 
establish  stringent  emission  limits  for 
various  mobile  sources  that  would  go 
into  effect  unless  superseded  by  state 
measures  achieving  equivalent  emission 
reductions.  The  backstops  will 
guarantee  the  remaining  needed 
reductions.  Each  source  category  will  be 
subject  to  a  comparable  emission 
reduction  requirement. 

The  regulatory  FIP  will  require  the  - 
introduction  of  "ultra-clean"  vehicles 
and  will  establish  aggressive  new  motor 
vehicle  standards  that  manufacturers 
may  meet  through  a  variety  of 
combinations  of  technology  involving 
fuel  mix  and  vehicle  design.  The 
proposed  FIP  includes  a  general  or 
"composite"  in-use  emission  standard  to 
apply  instead  of  the  now  separate 
requirements  for  exhaust  evaporative, 
and  evaporative  running  loss  emissions, 
as  well  as  to  refilling  emissions.  The 
composite  standard  would  cover  all 
vehicles  on  the  road,  regardless  of 


maintenance  aid  use.  This  composite 
approadt  wOl  enoevrage  manufacturers 
to  find  'tfie  mix  of  fuel  and  vehicle  design 
that  will  reduce  total  emissions  at  least 
cost.  This  approach  leaves  the 
technological  dioices  to  those  most 
competent  to  make  them  and  who  have 
the  greatest  inoentive  to  achieve 
emisnon  reductions  at  the  least  cost. 

The  stationary  and  area  source 
regulatory  measures  will  apply  to 
consumer  products,  tnthistrial  and 
commercial  sohrents,  disposal  of  VOC- 
contatning  materials,  pesticides, 
manirfactufe  of  VOC-containing 
products,  petToienm  and  natural  gas 
extraction,  processing,  and  storage, 
commercial  food  preparation,  livestock 
waste  operations,  and  architectural 
coatings. 

After  api^atkm  of  all  of  EPA's  core 
and  regulatory  back-stop  neasnres, 
some  cttirent  projections  of  socio- 
economic growth  suggest  that  there  may 
arise  a  need  for  an  additional  70  tcnis 
per  day  emissions  reductions — rou^y  S 
percent  of  emissions  reductions 
necessary  to  soach  attainment.  EPA  is 
unable  at  present  to  identify  other 
available,  effective  control  measures 
which  could  eliminate  such  a  shortfall 
without  imposing  nnacceptaUe  impacts 
on  the  South  Coast  In  Ught  of  the 
uncertainty  inherent  in  the  growtii 
projections,  and  the  long  time  span  of 
the  FIP,  EPA  is  proposing  to  commit  to 
periodic — at  least  every  three  years — 
monitoring  of  growth  projections  over 
the  life  of  the  nP.  EPA  is  further 
committing  to  promulgate,  based  on 
subsequent  more  accurate  predictions, 
a  regulation  tp,  cure  any  ^ortfall,  ^lould 
one  remain. 


3.  Measures  to  Mitigate  the  Severity  of 
the  Regulatory  Measures 

The  regulatory  measures  wiO  mandate 
strict  reductions  of  emissions  from  these 
sources.  The  result  may  well  be  costly 
and  disruptive,  because  EPA.  rather 
than  assessing  available  technology,  is 
simply  ordering  across-the-board 
emissions  cuts  to  meet  progress 
requirements.  Because,  for  stationary 
and  area  sources,  ttiese  rules  must  be 
issued  in  advance  of  agency 
determinations  regarding  the  feasibility 
of  compliance  approaches,  EPA  has 
attem|Hed  to  mrt^te  the  severity  of  the 
onerous  regulttory  measures  in  several 
ways. 

First,  EPA  has  built  some  flexibility 
into  its  regulations  by  allowing  the 
affected  industries  to  determine  how 
they  will  achieve  their  required  VOC 
reductions.  While  EPA's  proposal 
specifies  the  amount  of  emissions 
reductions  required  from  each  source 
group  each  yjenr,  EPA  does  not  dictate 


how  these  reductions  are  to  be 
achieved.  Thus,  each  industry  will  be 
aOewed  to  determine  fte  best  approach 
for  meeting  its  required  VOC  reductions. 
A  source  could  elect  to  reduce 
emissions,  for  example,  by  refornnnating 
products,  by  substituting  products,  by 
installing  control  equipment,  or  by 
purchasing  emissions  reductions  credits. 

EPA  Mends  ta  foster  development  of 
dearingnoBse  s  to  nminne  me 
establishment  purchase,  and  trading  of 
emission  credits.  In  this  manner,  the  use 
of  marketable  operating  permits  with 
declining  VOC  emission  limits  can 
function  as  an  economic  incentive  to 
reduce  emissions  in  the  most  cost- 
effective  ways.  EPA's  ^opesed  ultra- 
clean  cats  measure  also  contains  special 
features,  including  averaging,  banking 
and  trading,  aimed  at  enabling  motor 
vehicles  and  fuel  manufacturers  to 
select  control  cations  with  due 
consideration  of  costs. 

EPA  also  has  the  opportunity  to 
withdraw  imposed  or  impenifing 
regulatory  measures  tf  the  State  is 
otherwise  able  to  achieve  the  requisite 
reductions.  This  opportunity  for 
withdrawal  also  mitigates  some  of  the 
unavoidable  harshness  of  the  regulatory 
measures  EPA  proposes  here.  This  is  the 
essence  of  the  ^ack-stop"  character  of 
the  Fff.  EPA's  plan  guarantees 
progressive  emissions  reductions  fliat 
will  lead  to  attainment  But  should  tiie 
State's  plan  achieve  equivalent 
reductions,  EPA  may  remove  its 
"backstop"  regulations.  EPA  mtends  to 
establish  a  public  process  for  projecting 
future  levels  of  actual  emissions,  so  ttiat 
the  State  will  have  advance  warning  of 
the  amount  of  emissions  reductions  its 
plan  must  achieve  to  meet  the  progress 
requirements  for  each  year.  It  tiie  State 
is  able  to  secure  this  progress,  either  in 
whole  or  in  part  EPA  will  to  that  extent 
amend  its  regiilations.  EPA  will  be  able 
to  substitute  loM  severe  or  restrictive 
requirements  for  the  original  reduction 
schedule,  or  it  can  withdraw  a 
requirement  completely  if  the  state  has 
been  able  to  shoulder  tiie  necessary 
burden.  In  this  way  Q>A  can  satisfy  its 
FIP  obligations  without  overwheln^ng 
State  planning  initiatives  or  piling 
regulatory  burdens  unnecessarily  on  the 
citizens  of  the  South  Coast 

4.  "Committal  FIP" 

As  we  have  seen,  air  quality  in  the 
Couth  Coast  is  so  poor  that  even  if  EPA 
or  the  State  take  twenty  years  to  attain 
air  quality  stendards,  ttiey  will  need  to 
impose  draconian  measures  to  do  so.  In 
order  to  mitigate  tiie  stringency  of  these 
measures,  EPA  proposes,  as  an 
aftemative  to  the  crude  backstop  rules 
of  "regulatory  FIP"  the  requirements 


(hat  wiH  remain  after  appUcalioD  of  the 
"core"  measures  and  after  crediting  the 
California  motor  vehicle  prggtam  with 
the  reductions  it  will  achieve. 

This  "committal"  portion  of  Ae  FIP 
would  comprise  EPA's  specific 
enforceable  oommitaents  to  develop 
rules  to  achieve  additional  emissions 
reductions  by  ^>ecified  future  dates, 
beginning  in  1994.  Each  commitment 
would  identify  the  source  category,  the 
amount  of  reductions  required,  a 
schedule  for  implementing  the  measure, 
projected  timing  of  the  reductions,  and 
the  sdiedule  for  promulgating  such  a 
measure  as  an  enforceable,  regulatory 
requirement.  A  "committal"  FIP  would 
contain  many  provisions  similar  to  those 
in  tiie  "regulatory"  PIP,  but  may  venture 
into  areas  in  which  as  of  this  moment 
technology  has  not  been  developed  or 
regulatory  hmgoage  devised  to  achieve 
additional  reductions  and  at  lower 
costs.  Given  fte  long  attainment  period 
and  the  dHBcohy  of  provitfing  for 
attainment,  tiie  "commhtHl  FIP"  would 
permit  more  time  for  studying  regulatory 
strategies  and  fbr  developing 
appropriate  control  measures. 

C.  Other  FIP  Measures 

During  its  preparation  of  fliis 
proposal,  B'A  attempted  to  examine  a 
wide  range  of  contiol  measures.  While 
EPA  has  not  eliminated  any  spec^ 
measure  frcwa  consideration  for  eventual 
inclusion  in  the  FIP,  the  proposed  policy 
does  not  include  every  conceivable 
regulation.  It  omits  some  theoretical 
options  bam  hill  consideratioB  lor  a 
namber  of  reasons,  soch  as  oenoems  c^ 
unacceptebly  harsh  impacts, 
enforcability,  adequacy  of  audiority,  or 
resources  to  implement  and  enforoe, 
adverse  air  quality  impacts,  ff  A  listo 
these  possible  measures  ia  an  appendix 
and  solicits  comment  on  them.  In 
addition,  if  EPA  where  to  pile  on  top  of 
the  regulations  it  is  proposing  every 
measure,  without  regard  to  whether  it 
would  materially  stiengthea  the  FIP.  or 
could  be  implemented  without 
widespread  severe  disruption,  the  result 
would  be  a  deluge  of  measures  that 
would  overwhelm  and  choke  the  entire 
regulatory  system. 

H.  Conclusion 

Since  its  creation.  EPA  has  attempted 
to  enforce  the  Clean  Air  Act  in  the  South 
Coast  Basin,  as  in  other  areas,  whew  air 
quality  goals  have  proved  far  easier  to 
promise  than  to  attain.  Throughout  the 
nineteen-seventies  and  sixties  the 
Agency  has  confronted  a  constant 
dilemma  in  enforcing  the  Cleaa  Air  Act 
for  the  South  Coast  and  similar  areas: 
either  to  throw  in  the  towel  or  to 
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promulgate  measures  so  draconian  and 
invasive  that  they  may  not  be  approved 
by  Congress  or,  even  if  approved,  may 
not  be  enforced  upon  a  citizenry 
unwilling  so  drastically  to  change  its 
way  of  life.  In  these  decades,  and  again 
today,  EPA  has  sought  a  way  through 
the  horns  of  the  dilemma.  The  FEP 
proposed  here  adopts  rigorous  and 
stringent  poUcies  that  will  bring  the 
South  Coast  into  compliance  as  soon  as 
possible,  but  it  avoids  measures  so 
harsh  that  Congress  could  never  have 
intended  them. 

The  Clean  Air  Act  Amendments  now 
nearing  enactment  promise  to  answer 
the  real  needs  of  the  people  of  the  South 
Coast  Basin  and  of  the  citizens  in 
similar  areas  whose  air  quality  problems 
cannot  be  solved  by  legislative  and 
judicial  mandates  to  EPA  to  clean  up  the 
air  right  away.  The  HP  proposed  here 
enters,  insofar  as  is  permissible  under 
the  current  Act.  into  the  spirit  of  the  new 
Act  by  taking  a  practicable,  sober,  and 
realistic  approach  to  controlling  air 
pollution  along  the  South  Coast.  The 
present  proposal  would  attain  air 
quality  goals  over  twenty  years — 
alternatively  by  promulgating  strict  but 
enforceable  regulatory  measures 
without  the  certain  knowledge  of 
available  technology  to  avoid 
dislocation  (the  regulatory  FIP)  or  by 
committing  the  government  to 
technology-forcing,  adaptive,  and 
innovative  regulations  over  the  same 
time  period  (the  committal  FIP]. 

In  offering  these  alternative 
approaches  to  its  FTP  and  in  soliciting 
comments  upon  them,  EPA  respects  the 
court's  mandate  to  achieve  air  quality 
standards  in  the  region.  It  also  seeks  to 
cooperate  with,  support  and  supplement 
the  excellent  state  plan,  tvithout  which 
no  pollution  control  effort  could 
succeed 

While  doing  our  utmost  to  bring  the 
South  Coast  Basin  into  compliance  with 
the  current  Clean  Air  Act  in  a 
reasonable  amoimt  of  time.  EPA,  with 
its  two-decade  long  institutional 
memory,  cannot  help  but  feel  a  sense  of 
deju  vu.  Given  the  Agency's  many 
attempts  to  make  woiiiable  policy  for 
the  area — attempts  from  which  the 
framers  of  the  new  Clean  Air  Act 
Amendments  have  learned  a  great 
deal — we  ean  even  claim,  along  with 
Yogi  Berra,  to  feel  de/a  vu  all  over  again. 
We  recognize,  however,  that  the  new 
statute  will  end  this  repetitive  history  by 
setting  out  a  new  context  for  attaining 
air  quality  goals  in  the  South  Coast 
Basin.  Given  the  imminent  prospect  of 
the  Amendments,  the  present  task  of  the 
Agency  to  write  a  FIP  under  the  old 


statute  goes  beyond  dej'a  vu  to  sheer 
anachronism. 

The  Agency  nevertheless  draws  upon 
its  expertise,  experience,  and  sense  of 
what  is  fair  and  possible,  to  propose  the 
most  propitious  policy  it  can,  given  the 
legal  circumstances  in  which  it  find 
itself.  Thus,  the  foUowing  pages  contain 
in  more  detail  the  Federal 
Implementation  Plan  EPA  proposes  to 
promulgate  under  court  order  within  the 
current  Clean  Air  Act 

n.  Background 

A.  Introduction 

On  December  7, 1988,  EPA  published 
an  ANPRM  for  the  South  Coast  CO  and 
ozone  FIPs,  53  FR  49494  et  sea.  The 
reader  is  referred  to  the  ANPRM  for  a 
more  extensive  presentation  of 
background  information  on  the 
requirements  of  the  CAA,  the  history  of 
previous  SIP  submittals  for  the  South 
Coast  and  EPA's  action  on  those  SIPs, 
and  the  legal  basis  for  the  proposed  FIP. 

B.  Requirements  of  the  Act 

Section  IV  of  this  notice  summarizes 
EPA's  current  SIP  elements  for  areas 
subject  to  section  110  or  Part  D  of  the 
Act  If  a  state  fails  to  submit  an 
approvable  SIP.  section  110(c)  directs 
EPA  to  promulgate  a  FIP  to  remedy  SIP 
deficiencies. 

C.  The  Air  Quality  Problem  in  the  South 
Coast 

1.  Affected  Area 

The  SCAB  includes  Orange  County 
and  the  non-desert  portions  of  Los 
Angeles,  Riverside,  and  San  Bernardino 
Counties,  an  area  of  10,000  square  miles 
with  a  population  of  12,000,000.  The 
SCAB  is  the  largest  industrial  area  in  the 
coimtry.  Regional  forecasts  for  the 
SCAB  project  the  following  growth  rates 
from  1985-2010:  Population  37%,  Housing 
46%,  Jobs  47-*,  Vehicle  Miles  Traveled 
68%,  Vehicle  Trips  40%.  These 
projections  are  used  in  the  SIP,  and  EPA 
has  accepted  them  for  the  FTP. 

2.  Current  Concentrations,  Emission 
Sources,  Reduction  Requirements,  and 
Associated  Costs 

Because  of  adverse  meteorology  and 
topography  and  high  population  levels, 
the  SCAB  has  by  far  the  worst  ozone 
and  NO2  levels  in  the  United  States,  and 
arguably  the  worst  PM-10  and  CO  levels 
of  any  urbanized  area  in  the  United 
States.  The  severity  and  frequency  of 
the  violations  and  the  size  of  the 
exposed  population  make  SCAB  air 
pollution  one  of  the  Coimtry's  most 
serious  environmental  and  public  health 
problems. 


a.  Ozone.  Ozone  is  a  photochemical 
oxidant  and  the  major  component  of 
smog.  Atmospheric  ozone  is  formed 
when  VOCs  react  with  nitrogen  oxides 
(N0»)  in  the  presence  of  sunlight. 

In  this  notice,  the  federal  terminology, 
VOC.  is  used  interchangeably  with  the 
South  Coast  SIP'S  comparable  term, 
reactive  organic  (ROG),  which  differs 
from  VOC  only  by  including  ethane. 
Heat  speeds  up  the  photochemical 
reaction,  and  therefore  atmospheric 
ozone  concentrations  are  usually  highest 
in  the  summertime.  While  ozone  in  the 
upper  atmosphere  shields  the  earth  from 
harmful  ultraviolet  radiation  given  off 
by  the  sun,  high  concentrations  of  ozone 
at  ground  level  are  a  major  health  and 
environmental  concern.  Acute  health 
effects  include  inflammation  of  the 
lungs,  impaired  breathing,  increased 
acute  respiratory  infection,  coughing, 
chest  pain,  nausea,  and  throat  irritation. 
These  effects  are  of  particular  concern 
for  asthmatics,  children,  and  the  elderly. 
Chronic  effects  of  repeated  exposure 
include  increased  susceptibility  to 
respiratory  infection,  permanent  damage 
to  lung  tissues,  and  impaired  breathing 
capacity.  Ozone  also  reduces  crop  yield, 
may  severely  damage  forests,  and 
adversely  impacts  buildings  and 
materials. 

Significant  progress  has  been 
achieved  by  the  State  and  local  air 
pollution  control  program  over  the  past 
25  years,  but  peak  ozone  concentrations 
in  the  South  Coast  still  reach  almost 
three  times  the  standard  level,  and 
approximately  150  exceedances  occur 
annually  at  the  worst  site  over  a  nine- 
month  season.  While  mobile  sources 
(both  on-road  and  off-road  vehicles) 
currently  represent  52%  of  VOC 
emissions,  the  projected  inventory  for 
2010  (without  further  controls)  shows  ' 
38%  mobile,  33%  industrial,  and  28% 
residential  and  commercial.  Attainment 
of  the  standard  will  require 
approxmately  an  86%  further  reduction 
in  summertime  VOCs  along  with 
reductions  in  NO,  emissions. 

b.  Carbon  monoxide.  CO  is  a 
poisonous  gas  produced  by  the 
incomplete  burning  of  carbon  in  fuels. 
High  levels  of  CO  tend  to  reduce  the 
oxygen  carrying  capacity  of  the  blood. 
This  is  a  particularly  serious  health 
threat  to  individuals  who  suffer  from 
angina  or  heart  disease.  Moreover,  CO 
impairs  exercise  capacity,  visual 
perception,  manual  dexterity,  learning 
abiUty,  and  performance  of  complex 
tasks  in  heathy  individuals. 

CO  violations  in  the  South  Coast  are 
monitored  primarily  in  the  winter  and 
only  in  the  Los  Angeles  and  Orange 
County  portions  of  the  basin,  where 
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Redaclioas  ia  health  aad  weltare 
dMaaget  IB  the  South  Coaat  Air  Baain 
are  not  %mthoul  cost  Eatimates  of 
'laemeatal  ooats  (beyond  dioae 
required  Ux  existing  ngulatory 
programs  in  the  Disttict)  for  reducioe 
VOC  (86%)  aad  CO  (60%)  emiaaioas 
have  been  made  for  the  requirements  for 
the  South  Coaat  ¥V.  IlieBe  estimates  of 
control  oosts  lequirements  represent  full 
attainment  and  are  in  the  range  of  $2  to 
$6  billion  for  centrolling  volatile  organic 
compounds  (oaone  precursors)  and 
between  $.6  and  $1.5  billion  for  CO.  The 
Agency  believes  that  a  best  (point) 
estimate  of  the  total  coats  for  the  FIP 
program  would  be  approximately  $Z£ 
billion.  The  majority  of  these  costs  are 
for  the  backstop  measures  and  do 
represent  a  hjgh  degree  of  uncertainty. 
This  factor  waa  taken  into  account  by 
costing  out  backstop  measures  using  a 
range  of  $2,000  to  $10,000  per  ton  VOC 
to  characteriie  this  uncertainty.  These 
estimates  are  somewhat  comparable  to 
estimates  generated  by  the  SCAQMD. 
TTie  District  has  produced  cost  esHmates 
for  all  quantifiable  phases  of  their 
AQMP  for  all  pollutants  for  ctuitrols  to 
implement  Jier  I  measures  that  total  $2.6 
biUion  per  year. 

D.  History  of  the  South  Coast  SIP 

EPA's  Advance  Notice  of  Proposed 
Rolemaking  (ANPRM)  on  the  South 
Coast  FIP  reviews  at  length  the 
implementati(»  of  the  Qeao  Air  Act 
requirements  in  the  SanA  Coast  with 
respect  to  ozone  and  CO  (53  FR  49494  et 
seq.,  Decemeber  7, 1988,  see  particularly 
494S7-49901).  The  discussion  below 
briefly  summarizes  fltat  accoont  and 
adds  infonnatkm  on  the  N02  ami 
particulate  matter  SO*  history. 


1. 1972  SIP 

In  respoaalB  to  the  teqmreaients  of  the 
1970  CAA,  California  submitted  a  SIP  in 
February  1972.  In  May  1972,  EPA 
disapproved  the  plan  because  it  failed  to 
show  attainment  by  the  1975  statutory 
deadline.  When  EPA  failed  to 
promidgate  a  FIP  uxaler  section  llA(c).  a 
Southern  California  pobkic  iatereat 
.gn»p  bro«^  suit  and  the  U.S.  IM^rict 
Court  for  the  Cental  Diatxict  of 
Califamia  ordered  EPA  to  issue  a  FIP 
providing  for  attainment  no  later  than 
1977.  Dining  1973.  EPA  issued  sevraal 
proposed  FIPs,  all  but  one  of  which 
contained  extreme  provisions,  iaduding 
gas  rationing.  FoUowuig  premulgatian  of 
the  final  plan  on  October  12. 1873  (88  FR 
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enfaHMM^  of  the  IV.  awl  SPA  tatar  in 
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unacceptaUe. 

2. 1979  SIP 

In  accardaaoe  «^th  the  wqairenieats 
of  Ab  1877  CAA.  Cahfania  submittod  a 
S8>  far  the  Soatfa  Coaat  ia  1978. 
addreenag  ocoae.  CO.  N02  and 
paiticuLate  matt^  (at  that  time,  a  Total 
Suspended  Particulate  standard).  Both 
the  N02  and  particulate  matter  SIPs 
were  conditionaily  apprtyved  by  H»A.  As 
authorised  by  Part  D  of  the  CAA.  the 
State  requested  an  extension  beyond  the 
1882  attainment  date  for  ozone  and  CO, 
but  the  SIP  failed  to  provide  enabling 
legislation  for  an  I/M  program — one  of 
the  requirements  applicable  to  urban 
areas  seeking  an  attainment  date 
extension  for  either  ozone  or  CO.  As  a 
result  &e  Sou&  Coast  SIP  for  ozone 
and  CO  was  not  approved  and  botfi  the 
construction  ban  and  section  17B(a) 
highway  sanctions  were  imposed  and 
not  removed  until  the  State  legislature 
adotped  I/M  enabling  legislation  in  1982. 

3.»e2^> 

The  State  submitted  a  comprefcensive 
South  Coast  SIP  update  in  1882.  This 
plan  included  over  100  control  measures 
for  implementation  between  1982  and 
1987,  but  showed  a  substantial  shortfall 
in  achieving  the  emission  reductions 
necessary  to  attain  either  the  ozone  or 
CO  standards  by  the  CAA  Part  D 
deadline  of  1987.  In  addition,  die  plan 
did  not  incfaide  commitments  to  adopt 
all  of  the  measures  contained  in  the 
plan. 

a.  1983  proposed  disapproval  and  1964 
conditional  approval.  On  February  S. 
1988  (48  FR  5074),  EPA  proposed  to 
disapprove  the  1982  SonA  Coast  SIP  for 
ozone  and  CO  becaose  the  plan  did  not 
provide  for  attainment  by  1987.  fai  final 
rulemddng  pnbbshed  July  30, 1994  (48 
FR  38800).  however,  H»A  to(A  no  action 
on  the  attainment  demonstration  and 
approved  or  conditionally  approved  the 
remainder  of  the  SIP,  includ^  the 
control  measures  and  commitments, 
many  of  which  had  finaBy  been 
submitted  in  1984.  EPA  indicated  that 
the  comnritments  of  the  State  to 
continue  long-term  attainment  planning 
fostified  the  decision  not  to  Asapprxm 
the  attainment  demonstration.  H*A  later 
.    propoaed  to  continae  to  witiihold 
disa^raval  of  the  SIP  ao  kmg  as  du 
State  adopted  aU  ooninri  meaanses  as 
they  beooose  reasonrfily  available.  On 
Septambar  as,  laee.  tSl  FR  M42^  EPA 
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0fl887(orafiPBBd.iiai  aiiiiidsie 
thereater)  oompriled  diaappeoval 
despite  progressive  air  pattatioB  ooBtrol 
efforts  by  the  State.  The  detailed 
rationale  for  this  determination  was 
presented  in  a  General  PBeamUe  to  the 
disappraval  notice  (52  FR  28404).  EPA 
also  determined  that  fixe  State  continued 
to  make  "reasanable  efforts"  to  suhmit 
an  approvable  SIP  and  that  therefoic,  it 
was  inappropriate  to  propose  the 
section  17e(a)  or  316(b)  sanctions. 

c.  1388  final  disapproval  The 
proposed  disapproval  was  finally 
pnmMilgated  on  lanuary  22. 1988  (53  FR 
1780).  The  disapproval  complied  with 
instructions  from  the  Court  in 
Abramowitz  (see  section  n.E.2,  briow). 
The  Court  also  vacated  EPA's  approval 
of  the  contxol  measures  in  the  1882  ^P. 

4. 1988  Ozone  and  CO  SIP  Call 

On  Noven^er  24. 1887  (52  FR  45844), 
EPA  proposed  a  Peat-1887  Ozone  and 
CO  Poh^,  aettii^  forA  prepeaed 
requirements  for  areas  that  failed  to 
attain  the  Bt<^'"<'"''^»  by  the  atatulory 
deadline  of  December  31, 1987.  These 
proposed  requirements  induded: 
Corrections  of  deficiencies  in.  and  IhU 
im^ementation  oC  the  1882  SIPs: 
adoption  of  enhancements  to  I/M 
programs;  and  submission  of  revised 
SIPs  demoDStrating  attainment  over  an 
expanded  planmiog  area  as 
expeditiously  as  practicable  through  the 
achievement  of  at  least  a  thsee  percent 
per  year  reduction  in  the  base  year 
emissions. 

Ob  May  28. 1988.  EPA  began  iamdog 
notices  of  SIP  inadequacy  aader  section 
110(aX2MH)  through  letters  te  tha 
Goveraors  of  states  with  areas  which 
failed  te  attain  Ihe  ozane  aad  CO 
gtaaduds  or  which  oootribuked  te 
violations  oi  the  skaadards.  See  53  HI 
34500  (SepteadMr  7. 1888).  H>A'a  2Bdi 
letter  te  ^  Governor  of  Califaraia 
crafraaaed  to  the  national  policy  by 
asking  that  tiie  State: 

(1)  Correct  the  SIP  where  it  faUad  lo 
meet  EPA's  existing  Part  D  giiidaana 
relating  to  control  of  VOC  and  CO 
emissions; 

(2)  Sadify  oniaplenientBd  SIP 
oaaaadtmanti  hy  adoptiag  any  Bdsataig 
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(3)  Begin  updating  the  base  year 
emissions  inventory  for  new  attainment 
plans  to  be  prepared  in  the  future. 

The  State  of  California  responded  to 
the  SIP  call  with  commitments  from  the 
ARB  and  the  air  quaUty  planning 
jurisdictions  in  affected  areas  of  the 
State.  The  commitment  from  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  addressed  the  requirements 
of  the  SIP  call,  including  scheduled 
adoption  of  corrections  to  specific  VOC 
RACT  rules.  These  responses  are 
hicluded  in  the  TSD. 

K  Legal  Basis  and  Schedule  for  the  FIP 

1.  Introduction 

Much  of  the  background  for  the 
proposed  FEP,  including  statutory  and 
regulatory  history,  is  set  forth  in  detail 
in  the  ANPR  cited  above.  We  set  forth  in 
this  notice  only  a  bare  outline  of  the 
legal  basis  for  our  current  action.  The 
reader  should  consult  section  VII.A.  for 
a  review  of  specific  legal  issues  relating 
to  the  FIFs  attainment  dates  and  the 
form  of  the  plan. 

2.  Disapproval  of  the  1982  ozone  and  CO 
SIP 

On  January  22. 1988,  EPA  disapproved 
the  1982  ozone  and  CO  SIP  for  the  South 
Coast,  in  response  to  an  wder  from  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit.  See  53  FR 1760;  Abramowitz 
versus  EPA,  832  F.2d  1071  (9th  Cir.  1987). 
The  SIP  was  disapproved  because  it 
failed  to  include  a  demonstration  of 
attainment  by  the  end  of  1987.  In  the 
same  notice,  the  construction  ban  under 
section  110(a)(2){I)  was  imposed  for 
major  new  or  modified  sources  of  VOC 
and  CO.  The  effective  date  of  EPA 
enforcement  of  the  ban  was  delayed 
until  August  31, 1988,  due  to  the 
provisions  of  the  Mitchell-Conte 
Amendment  to  the  Budget 
Reconciliation  Act  of  1987,  Public  Law 
100-202  (Dec.  22. 1987). 

3.  Coalition  for  Clean  Air  and  Sierra 
Qub,  Inc.  V.  Reilly 

In  February  1988.  the  CoaUtion  for 
Clean  Air  and  the  Sierra  Club.  Inc.,  filed 
a  complaint  in  U.S.  District  Court  in 
California  to  compel  EPA  to  promulgate 
a  FIP  providing  for  attainment  of  the 
ozone  and  CO  standards  in  the  South 
Coast  EPA  acknowledged  such  a  duty 
and  in  September  1988  the  U.S.  District 
Court  for  the  Central  District  of 
California  issued  an  order  affirming  this 
obligation. 

4.  FIP  Schedule 

On  February  16. 1989,  EPA  and  the 
plaintiffs  filed  with  the  Court  a  proposed 
settlement  agreement  providing  for  the 


EPA  Administrator  to  sign  the  proposed 
FIP  by  April  30, 1990,  and  issue  the  final 
FIP  by  February  28, 1991.  On  March  28, 
1989,  the  Court  entered  an  order  that 
incorporated  the  settlement  schedule 
and  stayed  the  proceeding  until  March 
31, 1991.  Following  an  October  1989 
earthquake  which  displaced  the  EPA 
Region  IX  staff  from  their  offices  for  a 
four-month  period,  the  Court  granted 
EPA  a  three-month  extension  in  the 
proposal  date  for  the  FIP  and  suggested 
that  it  would  consider  extensions  of  the 
February  28, 1991  date  for  final  FIP 
promulgation  should  the  need  for  such 
an  extension  arise. 

m.  Summary  of  EPA's  Proposal 

A.  Coupling  of  the  FIP  and  SIP  Actions 

This  notice  combines  EPA  rulemaking 
on  the  revised  South  Coast  SIP  and  EPA 
proposal  of  the  FIP.  The  actions  are 
joined  for  three  reasons: 

1.  EPA's  decision  to  approve  or 
disapprove  the  SIP  for  ozone  and  CO 
determines  whether  a  FIP  is  required. 

2.  EPA's  FIP  is  partially  based  upon, 
and  partially  corrects  and  updates,  the 
technical  foundation  of  the  revised  SIP, 
including  base  year  and  projected 
emission  inventories,  modeling 
analyses,  air  quality  and  meteorological 
data,  and  estimated  emission  reductions 
bora  SIP  control  measures. 

3.  Implementation  of  EPA's 
"backstop"  FIP  control  measures  and 
EPA's  future  adoption  of  "committal" 
rules  depend  largely  upon  the  progress 
made  by  the  State  in  (a)  revising  the  SIP 
to  correct  deficiencies  identified  by  EPA 
and  (2)  implementing  the  SIP  to  achieve 
scheduled  emission  reductions.  (As 
defined  below,  the  "backstop"  measures 
in  EPA's  Option  I  FIP  are  federal 
regulations  which  would  serve  to 
guarantee  a  constant  rate  of  areawide 
emission  reductions  should  the  State  fail 
to  adopt  equivalent  measures  or  to  meet 
progress  requirements;  "committal" 
rules  are  those  which  EPA  is  not 
including  in  the  initial  FIP  as  actual 
regulations  but  which  EPA  would 
enforceably  commit  to  develop  and 
promulgate  at  prescribed  dates  in  the 
future.) 

B.  Proposed  Action  on  the  SIP 

1.  Disapproval  of  the  Ozone  and  CO 
Attainment  Demonstrations  and 
Provision  for  Reasonable  Further 
Progress,  Retention  of  the  Construction 
Bans,  and  Determination  of  "Reasonable 
Efforts" 

EPA  proposes  continuation  of  the 
disapproval  of  the  ozone  and  CO  SIP. 
because  the  measures  in  the  revised  SIP 
do  not  provide  sufficient  emission 
reductions  in  an  enforceable  form  to 


demonstrate  timely  attainment  of  the 
standards.  For  the  same  reason,  EPA 
proposes  to  disapprove  the  SIFs 
provision  for  reasonable  further 
progress.  EPA  proposes  to  retain  the 
construction  ban  for  the  precursors  to 
these  pollutants  but  to  conclude  that  the 
progressive  measures  in  the  SIP  and  the 
State's  commitments  to  develop  and 
apply  additional  controls  in  the  future 
demonstrate  that  the  State  is  making 
"reasonable  efforts"  to  submit  an 
approvable  SIP.  As  a  result.  EPA  is  not 
proposing  to  initiate  action  at  this  time 
respecting  the  federal  highway  funding 
limitations  under  section  176(a). 

2.  Action  on  Control  Measures  and 
Control  Measure  Commitments 

EPA  proposes  to  approve  all  of  the 
control  measure  commitments  in  the  SIP 
except  for  the  following: 

a.  EPA  proposes  to  defer  action  on  the 
commitments  for  the  Contingency 
Program,  which  includes  the  measures 
listed  below.  These  measures  are  merely 
concepts  for  future  development. 
Following  SIP  submittal  of  completely 
described  contingency  measures  and 
specific  commitments,  EPA  could 
approve  the  commitments. 

T-l    Emission  Changes  on  Gasoline  and 

Diesel  Fuels  Used  by  Motor  Vehicles  (All 

Pollutants) 
T-2    Limits  of  Vehicle  Registration  (All 

Pollutants) 
T-3    Emission  Charges  on  Parking  Lots  (All 

Pollutants) 
T-4    Emission  Charges  on  Vehicle  Use  (Ail 

Pollutants) 
T-5    Reduction  of  VMT  to  1985  Levels  (All 

Pollutants) 
T-6    Highway  User  Fees  (All  Pollutants) 
T-7    Oxygenated  Fuels  Program  (CO) 
T-6    Time  and  Place  Control  Measures  (All 

Pollutants) 

b.  EPA  proposes  to  defer  action  on  the 
commitments  for  "State  and  Federal 
Agencies"  control  measures  since  the 
measures  currenUy  lack  several  of  the 
basic  elements  necessary  for  SIP 
approval,  including  adequate  legal 
authority,  ff  the  State  submits  the 
missing  elements,  EPA  could  approve 
the  commitments.  These  measures  are: 

B-ll    Control  of  Emissions  from  OCS 

Exploration,  Development  and  Production 

(All  Pollutants] 
E-1    Control  of  Emissions  ht>m  Pesticide 

Application  (VOC) 
1-2    Lower  Emission  Standards  on  New  Jet 

Aircraft  Engines  (VOC.  NOx) 
1-3    Control  of  Fugitive  Emissions  from 

Marine  Vessel  Tanks  (VOC) 
1-6    Control  on  Switching  Locomotives  (All 

Pollutants) 
SCAG  9    Replacement  of  High  Emitting 

Aircraft 
SCAG  14    Raiboad  Electrification  (All 

Pollutants) 


c.  EPA  proposes  to  defer  action  on 
"Out-of-Basin  Transportation  of 
Biodegradable  Solid  Waste.  D-5"  since 
the  measure  appears  to  have  been 
relegated  to  a  further  study  category. 

d.  EPA  proposes  to  defer  action  on 
"Freeway  and  Highway  Capacity 
EnhancemenU"  (SCAG  Measure  #13)  to 
allow  the  State  to  submit  supplemental 
information  to  substantiate  the  emission 
reductions  claimed  and  the 
appropriateness  of  the  measure  as  part 
of  the  SIP  (see  section  V.D.5.k.). 

3.  Action  on  Adopted  Regulations 

a.  EPA  proposes  to  approve  the 
revised  South  Coast  1989  Conformity 
Provisions  (1989  Conformity  Chapter  of 
Appendix  IV-G  of  the  1989  AQMP), 
adopted  by  SCAG  on  April  21, 1989.  by 
SCAQMD  on  August  4, 1989,  and  by 
ARB  on  June  21, 1990,  and  submitted  on 
July  19, 1990. 

.  4.  Action  on  Other  Plan  Provisions 

EPA  proposes  to  approve  the  SIP  as  it 
pertains  to  all  remaining  section 
110(a)(2)  and  part  D  requirements  for  the 
SIP  with  the  following  exceptions: 

a.  EPA  proposes  to  defer  action  on  the 
modeling  and  emissions  inventory 
provisions  of  the  SIP  for  ozone  andCO, 
because  of  technical  issues  discussed 
below  in  V.F.  and  G.  In  the  FTP  portion 
of  this  notice,  EPA's  provisional 
adjustments  to  the  modeling  and 
inventory  are  discussed. 

b.  Because  EPA  is  proposing 
disapproval  of  the  attainment 
demonstrations.  EPA  proposes  also  to 
disapprove  the  SIP  for  ozone  and  CO 
with  respect  to  the  provisions  for 
maintenance. 

c.  EPA  proposes  to  defer  action  on  the 
contingency  plan  elements  pending 
receipt  of  additional  information  from 
the  State  clarifying  the  operation  of  the 
contingency  process  and  providing 

"  either  a  list  of  planned  transportation 
measures  and  projects  that  may 
adversely  afffect  air  quality  or  justifying 
the  contention  that  there  are  no  such 
planned  transportation  measures  and 
projects. 

d.  EPA  proposes  to  defer  action  on  the 
VOC  reasonably  available  control 
technology  (RACT)  requirements, 
pending  submittal  of  a  response  by  the 
State  to  the  national  SIP  call  for 
correction  of  VOC  RACT  deficiencies.  If 
the  State  has  not  corrected  the 
deficiencies  by  September  1990  (in 
accordance  with  the  most  recent 
commitment  by  the  SCAQMD),  EPA  will 
propose  to  disapprove  the  deficient  rules 
and  to  promulgate  substitute  federal 
regulations. 


IV.  Legal  Requiieinents  of  the  Act 

A.  Requirements  for  Approvable  Plans: 
General  Requirements  for  SIPs  and  FIPs 

This  section  briefly  summarizes  EPA's 
current  plan  elements  for  areas  subject 
to  section  110  or  part  D.  The  elements 
apply  both  to  the  proposed  SIP  approval 
action  and.  in  general,  to  the  proposed 
promulgation  of  the  FIP.  These  elements 
are  discussed  at  length  in  EPA's 
guidance  on  SIP  revisions.  See,  for 
example,  44  FR  20372  et  seq.  (April  4, 
1979)  and  46  FR  7182  et  seq.  (January  22, 
1981).  Upon  passage  of  CAA 
Amendments,  which  are  currently  under 
consideration  by  Congress,  these 
requirements  would  be  amended  to 
accord  with  the  revised  statute,  tf 
pertinent  amendments  are  enacted 
before  final  action  on  the  SIP.  EPA's 
proposed  actions  on  the  South  Coast  SIP 
would  be  revised  as  necessary  and  an 
amended  proposal  would  be  published. 

1.  Demonstration  of  Attainment  and 
Determination  of  Attainment  Date 

Section  172(a)(1)  of  the  Act  states  that 
"an  applicable  implementation  plan 

*  *  *  shall  provide  for  attainment  of 
each  such  national  ambient  air  quality 
standard  in  each  such  area  as 
expeditiously  as  practicable."  Section 
110(a)(2)(B)  requires  this  plan  to 
"include  emission  limitations. 'schedules, 
and  timetables  for  compliance  with  such 
limitations,  and  such  other  measures  as 
may  be  necessary  to  insure  attainment 

*  *  *."  For  EPA's  current  interpretation 
of  these  requirements  in  the  period  after 
the  December  31. 1987  attainment 
deadline  in  the  Clean  Air  Act.  the  reader 
is  referred  to  the  discussion  in  the 
intitjduction  to  the  FTP  (VII.A.2  and  3). 

2.  Reasonable  Further  Progress  (RFP) 
A  SIP  for  an  area  that  is  still  subject 

to  the  part  D  planning  requirements 
must  be  adequate  to  produce  RFP,  as 
required  by  section  172(b)(3).  This 
means  that  the  SIP  must  produce 
"aimual  incremental  reductions"  in 
emissions,  including  "substantial 
reductions  in  the  early  years  following 
approval"  of  the  plan,  sufficient  to 
provide  for  timely  attainment  See 
section  171(1). 

3.  Other  Legal  Requirements 

Title  I  of  the  Clean  Air  Act  also 
provides  additional  requirements  for 
SIPs.  This  section  describes  these 
requirements.  Much  of  this  discussion  is 
derived  from  the  two  Federal  Registers 
cited  above  in  the  introduction  to  this 
section.  40  CFR  part  51,  and  "Guidance 
Document  for  Correction  of  Part  D  SIFs 
for  Nonattainment  Areas,"  January  27, 
1984.  The  latter  document  references  a 


variety  of  additional  Federal  Register 
notices  and  EPA  policy  statements. 

a.  Adoption,  consultation,  and  public 
notification  (sections  110(a)(1), 
172(b)(1),  121,  and  127)— Public 
Notification.  Section  110(a)(2)(J) 
requires  the  plan  to  meet  the 
requirements  of  section  127,  which 
states  that  each  plan  shall  notify  the 
public  of  instances  or  areas  in  which 
any  NAAQS  is  exceeded  or  was 
exceeded. 

Consultation.  Section  121  requires  that 
the  public,  local  government  and  State 
Legislatiire  be  consulted  and  involved  in 
the  planning  procedures  and  plan 
implementation.  Thus  the  State  must 
adequately  document  that  a  satisfactory 
process  has  been  carried  out  pursuant  to 
section  121  for  consultation  with  general 
purpose  local  governments,  designated 
organizations  of  elected  officials  of  local 
governments,  and  any  Federal  land 
manager  having  authority  over  Federal 
land  to  which  the  SIP  applies. 

b.  Reasonably  Available  Control 
Measures  (sections  172(b)(2)  and 
172(b)(3)).  (1)  RACT.  Section  172(b)(2) 
requires  the  plan  to  "provide  for  the 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable".  Section 
172(b)(3)  also  requires  that,  in  the 
interim,  reasonable  further  progress  is 
made,  including  reduction  in  emissions 
from  existing  sources  through  adoption 
of  Reasonably  Available  Contit)l 
Technology  (RACT).  This  may  indude 
the  adoption  and  enforcement  of 
regulations  representing  RACT  for 
stationary  sources,  transportation  RACT 
measures,  and  control  of  mobile  source 
emission  through  implementation  of  a 
motor  vehicle  inspection  and 
maintenance  program.  These 
requirements  were  articulated  in  the 
April  4, 1979,  general  preamble  (44  FR 
20372)  and  remain  essentially 
unchanged. 

(2)  Reasonably  available 
fransportation  control  measures. 
Detailed  requirements  for 
implementation  of  all  reasonably 
available  transportation  control 
measures  are  contained  in  the  January 
22. 1981,  Policy  Statement  (46  FR  7182). 
Areas  must  implement  "all 
transportation  RACT  measures  and 
packages  of  measures  necessary  for 
expeditious  attaiiunent  of  the 
transportation  emission  reduction 
target"  (p.  7187).  The  categories  of  such 
measures  are  identified  in  section  108(f) 
of  the  Act 

As  noted  above,  independently  of 
today's  FIP  proposal.  EPA  is  revoking 
certain  aspects  of  this  guidance  as  it 
applied  to  1982  planning  for  po8t-1987 
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attainmeiit,  to  avoid  any  unintended 
impliciftioD  that  post-1987  planning 
should  provide  for  attainment  as  soon  as 
possible  asing  unreasonable  measures 
writh  severe  socioeccMiomic  impacts. 
However,  the  outstanding  portions  of 
the  1981  guidance  concerning  use  ot  all 
reasonably  available  transportation 
control  measures  remain  applicable  to 
all  post  1987  planning.  Generally,  (rfans 
should  contain  all  reasonable  measures 
listed  in  section  108(f),  or  an  explanation 
of  why  any  such  measures  are  not 
appropriate  for  implementation  given 
the  particular  facts  of  the  area  involved. 
(3)  Inspection  and  Maintenance  (I/M) 
program.  Section  110(a)(2)(G)  provides 
for  "periodic  inspection  and  testing  of 
motor  vehicles  to  enforce  compliance 
with  applicable  emission  standards".  In 
addition,  section  172{b)(ll)(B) 
establishes  a  "specific  schedule  for 
implementation  of  a  vehicle  emission 
control  inspection  and  maintenance 
program".  All  nonattainment  areas  that 
received  a  Post-1982  extension  for 
attainment  of  the  NAAQS  for  ozone  or 
carbon  monoxide  are  required  to  include 
vehicle  I/M  as  an  element  for  their  plan. 

c.  New  Source  Review.  The  SIP  must 
contain  a  permitting  program  for  major 
new  and  modified  stationary  sources 
which  meets  the  requirements  of  secti<m 
173(1)  and  40  CFR  51.160-51.165 
(including  revisions  of  June  28. 1989)  and 
40  CFR  part  51.  appendix  S.  section  IV. 
(except  where  superseded  by  §  51.165). 

d.  Conformity  of  Federal  actions. 
Section  17S(c)  of  the  CAA  requires  all 
Federal  projects,  licenses,  permits, 
finandai  assistance  and  other  activities 
to  conform  to  the  SIPs.  For  ozone  and 
CO  SEPs.  EPA  has  relied  on  the  authority 
of  section  110(a)(2)(6)  to  call  on  states  to 
include  in  the  SIP  specific  procedures 
and  criteria  for  evaluating  the 
conformity  of  local  transportation  plans, 
programs,  and  projects  %vith  the  SIP.  The 
SIP  must  provide  assurance  that 
individual  projects  will  not  cause  new 
violations  of  the  standards  or 
exacerbate  existing  violations. 
Additional  detail  on  this  element  is 
provided  below  in  VHA. 

e.  Air  Quality  and  Emissions  Data 
Bases.  Section  110(a)(2)(C)  provides  for 
the  establishment  and  operation  of 
"appropriate  devices,  methods,  systems, 
and  procedures  necessary"  to  "mcMUtor. 
compile,  and  analyze  data  on  ambient 
air  quality."  Section  110(aK2HF) 
provides  requirements  for  "installaticm 
of  equipment  by  owners  or  operators  of 
stationary  sources  to  monitor  emissions 
from  such  sources."  Finally,  section 
172(b)(4)  calls  for  a  "comprehensive, 
accurate,  current  inventcwy  of  actual 
emissions  from  all  sources." 


Baseline  and  projected  inventories 
must  be  current  and  sufficiently 
accurate  and  detailed  to  provide  the 
necessary  input  for  EPA-approved 
models.  Emission  inventories  should  be 
comprehensive  and  include  emissions 
from  all  major  stationary  sources,  minor 
stationary  sources,  mobile  sources,  and 
area  sources.  Sec  appendix  D  of  the 
January  22, 1981  Policy  Statement  (46  FR 
7182). 

f.  Modeling.  The  generally  available 
models  for  evaluating  air  quality 
problems  are  described  in  the 
"Guideline  on  Air  Quality  Models".  July 
1986.  EPA  450/2-78-027R.  Supplement  A 
to  this  Guideline  (July  1987).  and  the 
January  22. 1961  PoUcy  Statement  (48  FR 
7182).  The  acceptability  of  models  other 
than  those  listed  in  the  existing 
guidance  will  be  determined  on  a  case- 
by-case  basis  in  accordance  with 
procedures  in  the  guideline  on  air 
quality  models.  Although  the  use  of 
more  sophisticated  models  is 
encouraged,  any  models  other  than 
those  contained  in  the  mentioned 
guidelines  most  be  approved  by  EPA  in 
advance. 

g.  Contingency  p/an.  To  msure 
continoed  progress  toward  attainment  in 
situations  in  wrtdcfa  analyses  of  air 
quality  and  oontrcd  measure 
effectivenese  indicate  that  RFP  is  not 
being  mainb  .   sd,  EPA  in  policy 
statements  h .     sDed  on  states  to 
include  in  tht.     IPs  must  include  a 
contingency  plan.  This  provision  must 
specify  additional  controls  or 
procedures  for  identifying  additional 
controls  which  will  be  implemented  if 
shortfalls  in  emission  reduction  occur, 
and  must  specify  the  time  frames  for 
implementation  of  such  measures.  EPA's 
policy  also  specifies  that  the 
contingency  plan  include  a  list  of  those 
planned  transportation  measures  and 
projects  that  may  adversefy  affect  air 
quality  and  that  will  be  delayed  while 
the  SiP  is  being  revised  to  adequatefy 
provide  for  attainment  and  maintenance 
of  the  standards  if  expected  emission 
reductions  or  air  qualify  improvements 
do  not  occur.  For  further  details  on  this 
element,  see  the  January  22. 1981  Policy 
Statement 

h.  Maintenance  plan.  Section  110(a)(1) 
states  that  implementation  plans  shall 
provide  for  "implementation, 
maintenance,  and  enforcement  of  [the 
national]  primary  [ambient  air  qualify] 
standard  in  each  «ir  qualify  control 
region".  A  similar  plan  shall  be 
submitted  for  secondary  standards.  (For 
ozone  and  CO  the  primary  and 
secondary  NAAQS  are  the  same.) 
Section  110(a)(2)(N)  caUs  for  emission 
limitations,  schedules,  and  timetables 


"for  compliance  with  such  limitations, 
and  such  other  measures  as  may  be 
necessary  to  insure  attainment  and 
maintenance  of  such  primary  or 
secondary  standard,  including,  but  not 
limited  to.  fransportation  controls,  air 
qualify  maintenance  plans,  and 
preconstruction  review  of  direct  sources 
of  air  pollution." 

EPA's  existing  regulations  on  the 
maintenance  provision  require  the 
submittal  of  maintenance  plans  covering 
a  twenfy  year  period  unless  the 
Administrator  approves  a  shorter  period 
of  not  less  than  ten  years.  In 
determining  the  appropriate  time  period 
for  any  maintenance  plan,  the 
Administrator  is  to  consider  all  relevant 
factors,  including  the  reliabilify  of 
projections  of  future  emissions.  See  41 
FR  18382  (May  3. 1976)  and  40  CFR  51.40. 
However,  EPA  currently  believes  "that.  In 
the  case  of  areas  with  extended 
attainment  dates  (i.e..  more  than  ten 
years  after  the  date  of  SIP  adoption),  it 
is  unreasonable  to  require  states  to 
submit  quantitative  maintenance  plans 
based  on  an  inventory  and  modeled 
projections  as  part  of  the  initi'al  SIP 
submittal.  For  these  areas,  EPA  believes 
that  such  maintenance  plans  will  be  less 
speculative  and  more  reliable  if 
prepared  shortly  before  attainment 
However,  in  order  to  satisfy  the 
statutory  requirement  of  sections 
110(a)(2)(B)  and  172(a)  that  all  SIPs 
include  such  measures  as  necessary  to 
ensure  maintenance  of  the  standards, 
states  must  submit  sufficient 
maintenance  measures  with  the  initial 
SIP  submittal  to  allow  EPA  to  make  a 
qualitative  assessment  of  the  SIPs 
abilify  to  ensure  future  maintenance. 
Such  measures  will  be  analyzed  and 
supplemented  alter  as  necessary  to 
enable  states  to  develop  complete, 
quantitative  maintenance 
demonstrations  shortiy  before  the 
scheduled  attainment  date. 

Therefore,  EPA  proposes  to  revise  the 
maintenance  regulations  to  indicate  that 
they  do  not  apply  to  long  term 
attainment  areas.  Instead,  as  a  matter  of 
poUcy,  EPA  proposes  to  require  such 
areas  to  submit  qualitative  maintenance 
demonstrations,  including  sufficient 
measures  to  allow  EPA  to  conclude  that 
the  plans  will  ultimately  ensure 
maintenance,  at  the  time  of  initial  SIP 
submittal,  and  in  addition  commit  to 
submit  maintenance  plans  just  prior  to 
the  time  the  area  is  scheduled  to  attain 
the  relevant  standard.  EPA  proposes  to 
require  that  all  such  maintenance  plans 
cover  a  ten  year  period  following 
attainment 

Farther,  EPA  would  like  to  note  that  in 
the  bills  currentiy  under  consideration 


by  Congress  to  amend  the  Clean  Air 
Act  maintenance  plans  are  not  required 
at  all  until  an  area  requests 
redesignation  to  attaiiunent.  Should  the 
Act  be  amended  to  include  this 
requirement  EPA  will  propose  to  further 
revise  the  maintenance  regulations  to 
make  them  consistent  with  the  amended 
\ct. 

i.  Resources  {sections  110(a)(2)(F)  and 
172(b)(7)).  Both  section  172(b)(1)(F)  and 
section  172(b)(7)  require  that  a  State 
provide  assurances  that  all  resources 
needed  to  carry  out  the  plan  provisions 
will  be  committed  to  that  task. 

j.  Analysis  of  plan  effects  and 
alternatives  (section  172(b)(9)).  Section 
172(b)(9)  requires  that  plans  provide  for 
"public,  local  government,  and  State 
legislative  involvement  and  consultation 
in  accordance  with  section  174  (relating 
to  planning  procedures)  and  include  (A) 
an  identification  and  analysis  of  the  air 
quality,  health,  welfare,  economic, 
energy,  and  social  effects  of  the  plan 
provisions  required  by  this  subsection 
and  of  the  alternatives  considered  by 
the  State,  and  (6)  a  summary  of  the 
public  comment  on  such  analysis." 

V.  SIP  Evaluation  and  Proposed  Action 

A.  Description  of  the  1989  AQMP 
1.  Goals  and  Scope  of  the  Plan 

On  March  17, 1989,  the  SCAQMD  and 
the  SCAG  adopted  a  revised  SIP,  which 
had  been  in  preparation  for  five  years. 
This  plan,  known  as  the  1989  AQMP,  is 
intended  to  meet  the  goals  of  the  local 
agencies  for  attainment  of  the  federal 
standards:  1997  for  CO,  and  2007  for 
ozone. 

The  plan  was  preceded  by  issuance  of 
over  45  interim  reports  and 
approximately  5.500  pages  of  evaluation 
and  analysis.  Prior  to  adoption,  the 
SCAQMD  and  SCAG  participated  in  an 
extensive  public  outreach  process  of 
over  200  workshops  and  public 
presentations  of  the  draft  plan,  and  10 
public  hearings.  The  ARB  held  a  public 
hearing  on  the  plan  on  June  22-23, 1989, 
and  adopted  the  plan  on  August  15, 
1989.  I 

The  SIP  itself  includes  almost  40 
volumes,  covering  control  measures,  air 
quality  data,  emissions  inventories, 
economic  assessments,  air  qualify 
modeling,  and  reports  on  the 
comprehensive  environmental  impacts 
of  die  SIP. 

The  plan  represents  a  high  level  of 
technical  excellence  and  an  aggressive 
commitment  to  the  expeditious 
development  and  application  of 
con-prehensive  controls  on  a  vast  array 
of  stationary,  area,  and  mobile  sources. 
Because  of  tha  stringency  of  existing 


State  and  local  regulations  and  die  need 
for  massive  further  emission  reductions 
in  order  to  reach  attainment,  the  plan 
depends  to  an  unusual  extent  upon  the 
successful  development  of  new 
technologies  and  prompt  commercial 
application  of  these  technologies. 

2.  SIP  Submittal 

Following  adequate  public  notice  and 
public  hearing,  the  ARB  adopted  the 
plan  on  August  15, 1989,  and  submitted 
it  to  EPA  on  August  18  as  an  official  SIP 
revision.  The  State's  submittal  requested 
that  EPA  rely  on  as  much  of  the  plan  as 
possible  to  fulfill  EPA's  FIP  obligation. 
The  State's  resolution  of  adoption  also 
requested  that  EPA  conditionally 
approve  those  measures  in  the  plan  that 
do  not  contain  legally  enforceable 
commitments  or  technical 
demonstrations  of  feasibility  sufficient 
to  comply  with  the  requirements  of  the 
Act. 

The  State  made  the  following 
supplemental  SIP  submittal, 
accompanied  by  appropriate 
documentation  of  adoption  following 
public  notice  and  hearing: 

1989  Conformity  Chapter  of  appendix 
IV-G  of  die  1989  AQMP,  adopted  by 
SCAG  on  April  21. 1989,  by  SCAQMD 
on  August  4. 1989,  and  by  ARB  on  June 
21, 1990.  and  submitted  on  July  19. 1990. 

3.  Control  Measures 

The  South  Coast  plan  itself  contains 
no  adopted  regulations  but  does  include 
detailed  descriptions  of,  and  adoption 
schedules  for,  147  measures.  The  control 
measures  are  divided  into  three  tiers. 
Tier  I  consists  of  near  term  controls  that 
can  be  adopted  and  initially 
implemented  by  1993  using  currently 
available  technological  applications  and 
management  practices.  Tier  II  provides 
for  controls  that  require  significant 
advancement  of  technology  and 
vigorous  regulatory  intervention,  with 
full  adoption  scheduled  by  1998.  Tier  III 
requires  the  development  of  new 
tedinology  to  lead  to  almost  complete 
elimination  of  reactive  emissions  from 
solvents,  coatings,  and  most  mobile 
sources.  Full  implementation  of  these 
controls  would  occur  by  2007,  at  which 
time  most  vehicles  would  be  powered 
by  clean  fuels.  As  discussed  below, 
some  of  the  Tier  I  control  measures  have 
been  adopted  as  enforceable  regulations 
and  are  being  separately  submitted  to 
EPA  as  SIP  revisions.  EPA  will  act  upon 
these  regulations  in  separate  Federal 
Re^ster  notices. 


B.  EPA  Action  on  the  Attainment 
Demonstrations 

1.  Ozone  and  Carbon  Monoxide 

The  revised  SIP  projects  attainment  of 
the  NAAQS  for  ozone  in  the  year  2007 
and  attainment  for  CO  in  1997.  These 
ambitious  attainment  dates  are 
consistent  with  EPA's  analysis  of  the 
now  controlling  attainment  date 
requirement  (see  discussion  below  at 
VII.A.2).  given  the  enormity  of  the 
necessary  emission  reductions  and  the 
technical  impossibility  of  achieving  the 
reductions  in  advance  of  the  schedule 
set  forth  in  die  AQMP. 

In  the  case  of  ozone,  controls  must 
ultimately  be  developed  and  adopted  in 
legally  enforceable  form  for  almost 
every  controllable  pollution  source  in 
the  SCAB.  Attainment  of  die  CO 
NAAQS  in  the  SCAB  will  require 
extraordinary  reductions  in  emissions 
from  motor  vehicles.  As  a  result,  the  CO 
plan  must  either  resort  to  severe 
restrictions  on  motor  vehicle  use  or  have 
recourse  to  long-term  measures.  Such 
long-term  measures  can  minimize  socio- 
economic dislocation  by  establishing 
and  funding  alternatives  to  single- 
occupant  vehicle  use  and  by  adopting 
requirements  that  would  lead  to  the 
eventual  replacement  of  the  existing 
vehicle  fleet  with  much  cleaner  cars  and 
trucks.  As  discussed  below  in  section 
VII.  EPA's  FIP  cannot  feasibly  employ 
the  transportation  and  land  use  control 
measures  and  public  transit 
enhancements  diat  are  available  to  the 
State,  and  dius  a  later  CO  attainment 
date  is  proposed  in  the  FIP  than  may  be 
achieved  under  the  SIP. 

Despite  EPA's  agreement  that  the 
SIP'S  attainment  goals  are  as  soon  as 
possible  and  meet  the  "expeditious" 
requirement  of  the  Act.  section 
110(a)(2)(B)  of  the  existing  Act  does  not 
allow  approval  of  die  SIFs  ozone  and 
CO  attainment  demonstrations  since  (as 
described  more  fully  below)  they  rely  to 
a  very  great  extent  on  reductions  from 
measures  that  have  not  yet  been  fully 
developed  or  adopted  in  legally 
enforceable  form.  EPA  therefore 
proposes  to  continue  the  part  D 
disapproval  of  the  attainment 
demonstration  portion  of  the  ozone  and 
CO  SIP.  As  a  result  of  diis  disapproval, 
EPA  proposes  to  retain  the  construction 
ban  on  major  new  sources  and  major 
modifications  to  existing  sources  of 
VOC  and  CO  in  die  SCAB.  See  section 
110(a)(2)(I)  and  53  FR  1780  (January  22, 
1988). 

It  should  be  noted  that  proposed  CAA 
Amendments  would  allow  removal  of 
the  construction  ban  upon  enactment 
and  would  estabUsh  new  planning 
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requirements,  including  allowance  for 
development  over  time,  of  an 
attainment  demonstration  based  on 
long-term  measures. 

C  EPA  Action  on  Reasonable  Further 
Progress 

EPA  is  proposing  to  disapprove  tbe 
SIP  with  respect  to  reasonable  further 
progress  because  the  legally  enforceable 
measures  in  (he  SIP  do  not  provide 
sufficient  emission  reductions  to 
demonstrate  RFP  through  the  attainment 
year. 

The  AQMP  projects  very  significant 
reductions  in  the  early  years  of  plan 
implementation.  While  most  of  diese 
reductions  would  result  from  measures 
that  have  not  yet  been  adopted  in 
legally  enforceable  form,  substantial 
reductions  in  actual  emissions  (taking 
into  account  projected  grovrth  in  control 
categories]  should  occur  due  to 
enforceable  regulations  already  adopted 
by  the  ARB  and  the  SCAQMD. 

The  more  significant  of  these 
enforceable  measures  include:  (1) 
Enhancements  to  the  State's  inspection 
and  maintenance  ("smog  check") 
program  effective  January  1, 1990;  (2) 
more  stringent  Califomia  hydrocarbon 
and  CO  taUpipe  standards  adopted  in 
June  1989:  (3]  a  new  State  regulation  for 
control  of  underarm  deodorants;  and  (4) 
numerous  new  or  revised  SCAQMD 
rules — Regulation  XV  (an  employer 
based  trip  reducticm  measure).  Rule  1136 
(wood  furniture  coatings).  Rule  1125 
(can  and  coil  coatings),  Rule  1151  (auto 
refinish  coatings).  Rule  1106  (marine 
vessel  coatings).  Rule  1113  (architectural 
coatings).  Rule  1168  (adhesives).  and 
Rule  1173  (refinery  valves  and  flanges). 

The  State  and  local  VOC  and  CO 
emission  reduction  achievements 
identified  above  are  supplemented  by 
major  reductions  in  NO.  emissions 
attributable  to  new  or  revised  SCAQMD 
rules  affecting  heaters,  boilers,  and 
turbines. 

RFP  in  the  SCAB  in  the  near  term  will 
be  assured  by  credits  from  the  proposed 
FIP  measures.  The  ctMnbined  SIP/FTP 
credits  are  shown  in  section  VII  below. 
EPA's  "backstop"  measures  or 
commitments  should  guarantee  RFP 
over  the  long  term  and  provide  for 
eventual  attainment  of  the  NAAQS. 

In  section  Vn.D.2.  below.  EPA 
discusses  a  proposed  SIP/FIP  emissions 
tracking  program.  If  this  tracking 
program  identifies  a  shortfall  in 
achieving  the  SIFs  actual  emissions 
reduction  target.  EPA  will  implement 
additional  controls  and  may,  if 
appropriate,  propose  to  impose 
sanctions  on  the  State  for  failure  to 
implement  the  approved  SIP. 


D.  EPA  Action  on  Control  Measures 

1.  Criteria  for  Approval  of  Control 
Measures 

a.  Provisions  of  the  Act  Sections  110 
and  172  of  the  Act  establish  the  general 
statutory  framework  for  EPA  approval 
of  a  plan  or  portions  of  a  plan,  including 
individual  control  measures.  Among 
other  requirements,  these  sections 
provide  that  the  plan  include:  (1) 
Reasonably  available  control  measures 
to  be  implemented  as  expeditiously  as 
practicable;  (2)  necessary  emission 
limitations,  schedules,  and  compliance 
timetables;  (3)  assurances  that  the  State 
will  have  adequate  implementation 
personnel  funding,  and  authority;  (4) 
evidence  that  the  measures  have  been 
property  adopted  by  statute,  regulation, 
orihnance,  or  odier  legally  enforceable 
document;  and  (5)  evidence  that  the 
responsible  agencies  are  committed  to 
implement  and  enforce  the  af^iropriate 
elements  of  the  plan.  The  discussion 
that  follows  is  based  upon  current  EPA 
policy  applying  these  provisions  of  the 
existing  Act.  If  die  Clean  Air  Act  is 
amended  before  final  rulemaking  and 
includes  new  requirements  that  alter  the 
criteria  for  control  measure  approval. 
EPA's  proposed  actions,  including  the 
timetable  for  submitting  fully 
enforceable  measures,  wiO  be  revised  to 
be  consistent  with  the  new  statutory 
provisions. 

b.  Current  EPA  approval  criteria. 
EPA's  criteria  for  approval  of  control 
measures  and  commitments  to  adopt 
control  measures  are  summarized  in  the 
general  preambles  to  the  1979  and  1982 
SIP  revisions.  See  44  FR  20372  et  seq. 
(April  4. 1979).  and  46  FR  7182  et  seq. 
(January  22, 1981). 

In  general,  EPA's  policy  calls  for 
measures  that  are  completely  described, 
capable  of  achieving  the  reductions 
specified,  and  fully  adopted  by  the 
appropriate  implementing  agency,  with 
assurances  that  the  agency  has 
available  resources  to  implement  the 
control  measures.  EPA's  policy  also 
recognizes  that  certain  transportation 
measures  (Le..  those  measures  requiring 
extensive  public  input,  discussion,  and 
decision-making]  may  need 
considerably  more  time  before  they  can 
be  fully  adopted,  even  though  they 
should  still  be  described,  quantified,  and 
scheduled  at  an  early  stage.  For  these 
measures,  EPA  believes  it  is  reasonable 
to  require  (in  addition  to  description  and 
quantification  of  the  measures)  the 
appropriate  implementing  agencies  to 
submit  upfront  commitments  to 
complete  the  development  and  adoption 
processes  on  an  expeditious  schedule.  A 
more  complete  disoission  of  the  policy 
applicable  to  transportation  measures 


appears  below  in  section  Vi).5.  EPA 
prqfKMes  to  rely  on  these  criteria  in 
acting  on  the  South  Coast  SIP  submittal 

It  is  important  to  distinguish  clearly 
between  two  possible  EPA  approval 
actions.  First,  EPA  may  fiyiDy  approve 
and  grant  emissions  reduction  credit  to 
those  SIP  measures  that  have  been 
submitted  to  legally  enforceable  form. 
Examples  of  legally  enforceable 
measures  include  adopted  regulations, 
ordinances  applying  to  land  use.  and 
fully  funded  and  supported 
fransportation  system  improvements. 

Second,  EPA  may  provisionally  accept 
as  part  of  the  SIP  but  wiUiout  assigned 
credit  specific  commitments  to  adopt 
measures  in  legally  enforceable  form. 
These  commitments  become  enforceable 
parts  of  the  SIP,  but  emission  reduction 
credit  is  withheld  until  the  measures  are 
adopted  in  enforceable  form, 
resubmitted,  and  approved  as  part  of  the 
SIP. 

2.  Control  Measures  in  the  South  Coast 
SIP 

a.  Introduction.  The  plan  for  die  South 
Coast  submitted  by  the  ARB  includes 
139  control  measures  and  8  contingency 
measures,  along  with  commitments  by 
die  ARB.  SCAQMD,  and  SCAG  to 
develop,  adopt,  and  ensure  successful 
implementation  of  each  control  measure 
for  which  the  agency  is  responsible. 

The  Technical  Support  Document  lot 
this  action  contains,  as  an  attachment. 
ARB's  Staff  Report  on  the  1989  Air 
Quality  Management  Plan  for  the  South 
Coast  Air  Easin  (May  1980),  which 
includes  ARB's  determination  of 
whether  or  not  each  of  the  control 
measures  met.  at  the  time  of  the  report's 
preparation,  criteria  for  technical 
feasibility,  legal  authority,  commitment, 
and  resources  (see  Table  2  of  the  Staff 
Report). 

EPA  intends  to  approve  and  credit 
State  and  local  regulations  in  separate 
notices  as  soon  as  the  regulations  are* 
officially  submitted  as  complete  and 
approvable  SIP  revisions.  EPA  is  also 
proposing  to  approve  the  1989 
Conformity  Procedures,  but  no 
emissions  reduction  credit  is  claimed  for 
this  program  (see  section  VJ).9.). 

With  very  few  exceptions.  EPA  is 
proposing  approval  of  the  SQ>'s 
commitments  to  the  control  measures. 
EPA  realizes  that  the  State  and  local 
agencies  in  the  South  Coast  area  have 
been  able  to  take  only  preliminary  steps 
thus  far  in  devdoping  most  of  these 
measures,  due  in  large  part  to  the 
extensive  list  of  measures  being 
considered  for  inclusicm  in  the  control 
strategy.  However,  the  State  and  local 
agencies  have  committed  to  adopt  in 


legally  enforceable  form  abnost  all  of 
Ae  hQMFt  over  100  measures  widiin 
the  time  frvme  that  is  expected  to  apply 
under  imminent  amendments  to  die 
Clean  Air  Act  la  these  circnmstances, 
EPA  beUeves  that  it  is  reasonable  to 
approve  the  AQMFs  conmdtnients  for 
their  strengtheidag  effect  on  die  pre- 
existing SEP,  rather  than  to  disapprove 
them  based  on  an  insistence  that  every 
measure  be  fu^y  adopted  as  an 
enforceable  regulation  at  the  time  of  the 
plan  submissioiL  This  is  the  best 
approach  to  nltfmately  producing 
apiTTOvable  regidations  in  the  South 
Coast  area.  By  approving  the  control 
measures  only  as  far  as  they  go  now, 
EPA  preserves  and  promotes  the 
ongoing  effort  at  the  local  level  diat  is 
expected  to  restih  in  the  most 
expeditious  program  of  emission 
regulation  in  die  South  Coast  EPA's 
approval  of  commitments  responds  to 
the  unusual  circumstances  in  the  South 
Coast  the  extreme  nature  of  the 
problem  reqnirfng  long  term  measures, 
and  EPA's  preference  for  locaRy 
initiated  and  implemented  control 
measures.  As  a  result  of  this  approval, 
the  commitments  become  federally 
enforceable.  EPA  will  monitor  closely 
the  progress  of  die  State  and  local 
agencies  in  completing  the  adoption  of 
these  measures  in  accordance  with  the 
schedules  that  have  been  submitted. 
FaUnre  to  adopt  die  measuros  on 
schedule  (or  substitute  equivalent 
control  measures)  may  result  in 
imposition  of  the  Clean  Air  Act 
sanctions  for  failure  to  impieraent  the 
SIP  and/or  failure  to  make  reasonable 
efforts  to  submit  an  approvable  SIP. 

A  third  group  of  measures  included  in 
the  AQMP  is  scheduled  for  longer  term 
adoption  and  implementation.  The 
AQMP  generally  classifies  these 
measures  as  ller  n  and  Tier  III  controls. 
EPA  would  prefer  that  these  measures, 
too,  were  more  completely  described, 
quantified,  and  adopted,  but  EPA 
recognizes  that  the  complexity  of  these 
measures  (e.g.,  the  technological 
developments  refpiired,  the  necessary 
coordination  of  a  number  erf  agencies, 
etc.)  imposes  practical  limits  at  this 
time.  For  diese  measures,  EPA  proposes 
to  give  a  limited  approval  to  the 
commitments  for  their  strengthening 
effect  on  the  pre-existing  SIP,  and  to 
require  more  complete  commitments  in 
the  near  term  [ie,.  by  1996)  for  the  area 
to  help  satisfy  die  Acf  s  RFP  and 
attainment  demonstration  requirements 
and  to  show  diat  '^asonable  efforts" 
are  being  made  to  submit  an  approvable 
plaa 

b.  EPA  '8  authority  to  approve 
individual  control  measures  and 


regulations  in  the  absence  of  an 
approved  attainment  demonstration.  In 
Abramowitz  v.  EPA,  832  F.2d  1071. 1079 
(9di  Or.  19B8),  the  Ffindi  Circtrft  left 
open  the  question  whedier,  at  die  time 
EPA  disappoves  an  attainment 
demonstration,  "it  may  nonetheless 
approve  individual  control  measures  if 
diey  woold  strengthen  dw  SIP  and 
improve  air  qaa)ity."  Here,  wbere  EPA  Is 
acting  to  disapprove  the  State's 
attainment  denicmstration,  and  therefore 
disapprove  die  SEP  as  a  whole.  EPA 
believes  it  has  the  authority  to  aiqirove 
individual  measures  diat  strengthen  the 
SIP.  See  Michigan  v.  Thomas,  805  F.2d 
176  (6di  Cir.  1986).  (EPA  may  approve 
rules  under  section  110(a)(2)  of  the 
Clean  Air  Act  while  disapproving  them 
for  failing  to  meet  Part  D  Requirements.) 

3.  Proposed  Acticm  on  ARB  Control 

Measures 

a.  Introduction  to  California's  mobile 
source  and  fuels  control  measures. 
California's  motor  vehicle  program 
(CMVP)  predates  the  first  federal  statute 
regulating  motor  vehicle  emisstons,  the 
Motor  Velnde  Air  Pollution  Cnttrol  Act 
of  1965.  In  die  Air  Quality  Act  of  1967 
(Pub.  L  90-146),  Coogreia  allowed 
California  a  waiver  of  die  Air  Quality 
Act's  pre-emption  section  on  motor 
vehicle  emissions  control  because  <A 
California's  pioneering  effwts  and 
unique  problems.  The  1977  amendments 
to  the  CAA  expanded  the  flexibility 
granted  to  CaMornia  in  order  "to  afford 
California  die  broadest  possible 
discretion  in  selecting  the  best  means  to 
protect  &e  health  of  its  citizens  and  die 
public  welfare."  (H Jl.  Rep.  No.  294. 95di 
Congr.,  1st  Sess.  301-2  (1977])  So  long  as 
California's  motor  vehicle  standards  are 
"in  the  aggregate"  at  least  as  protective 
of  pnbHc  health  and  welfare  as 
appKcable  federal  standards,  lltle  n  of 
the  current  CAA  authorizes  the 
Administrator  to  waive  the  Act's  general 
prohibition  on  state  adoption  of 
standards  relating  to  the  control  of 
emissions  friHn  new  motor  vehicles  or 
new  motor  vehicle  engines,  including 
controls  or  prohibitions  respecting  furis 
or  fuel  additives.  See  sections  209(b] 
and  211(c)(4)  and  discussion  below, 
b.  California  state  knr  relating  to 
motor  vehicle  emissions  ctmtrol. 
California  law  reserves  to  the  ARB  most 
authorities  for  adopting  and  enforcmg 
motor  vehicle  emission  controls, 
including  restrictions  on  fuels  and  fuel 
content  Under  this  authority,  the  ARB 
has  adopted  the  regulations  described 
below,  which  die  Sou'di  Coast  SIP  and 
FIP  incorporate  into  their  baseline.  Also 
included  in  the  baseline  is  the  state's 
inspection  and  maintenance  prograai. 
which  is  admim'stered  by  the  Bureau  of 


Automotive  Repair  under  die 
Department  <tf  Gmsumer  Affairs. 

'The  plan  also  includes,  as  control 
measures.  California's  'To8t-1987  Motor 
Vehicle  Plan."  (Po8f-1987  MVP),  die  1968 
update  of  which  is  described  in 
appendix  IV-F  of  die  AQMP.  At  die  time 
of  AQMP  pubHcation  (March  108S),  the 
Post-19e7  MVP  comprised  II  measures 
already  adopted,  16  measures  under 
regulatory  development  and  12 
measures  which  may  lead  to  further 
emission  reductions. 

California's  Post-1987  MVP  is  rapidly 
evolving,  however,  in  response  to  recent 
State  legislation.  In  1988.  die  California 
State  Legislature  enacted  Assembly  Bill 
2595  (Sher).  "Hm  California  Clean  Air 
Act  of  1988.'*  This  legislation  included 
thefindfrigs: 

(a)  That  despite  the  sipiiBcant  reductkais 
in  vehicle  cmiMioaf  whidi  have  been 
achieved  in  recent  years,  continued  growth  ia 
population  and  vehicle  miles  traveled 
throughout  California  have  the  potential  not 
only  to  prevent  attainment  of  the  state 
standnds,  bat  in  some  cases,  to  result  in 
worsening  of  air  quality;  (h)  that  the 
attainatot  and  auintenance  (A  the  st»te  air 
qnabty  staadmis  will  ncceuitale  the 
achievencat  of  si^wtantial  redactioas  in  new 
vehicle  emissinsis  and  substantial 
improvements  in  tha  (fairabibty  erf  vehicle 
emissions  systems;  [c]  that  tlie  burden  for 
achieving  needed  reductions  in  vehicle 
emissions  should  t>e  distributed  equitably 
among  varfous  classes  of  vehicles,  including 
l)oth  on-  and  off-road  vehicles,  Kght-duty  cars 
and  trucks,  and  hcsvy-dnty  vehicles,  to 
accomplish  Inqvovements  in  both  the 
emissions  level  and  in-ose  performance  and 
durabiUly  of  aO  new  motor  vehicles;  and  (d) 
that  the  state  board  should  Ulie  immediato 
action  to  implement  both  short-  and  long- 
range  programs  of  across-the-board 
reductions  in  vehicle  emissions  which  can  be 
relied  npon  by  the  districts  in  the  preparation 
of  their  attainment  plans  or  plan 
revisions  *  *  *.  (Califomia  Health  and 
Safety  Code,  section  43000.5) 

The  same  biD  required  the  ARB  to 
undertake  the  following: 

(1)  By  January  1, 1992,  take  necessary 
actions  to  achieve  by  December  31,  2000. 
at  least  a  55%  reduction  in  reactive 
organic  gases  and  a  15%  reduction  in 
NO,  fitim  1987  motor  vehicle  emissions, 
and  achieve  the  maximum  feasible 
reductions  in  particulates,  CO,  and  air 
toxics; 

(2)  By  November  15, 1989,  consider 
adoption  of  regulab'ons  concerning 
aromatic  content  of  vehicular  fuel  diesel 
fuel  quality,  light-duty  vehicle  exhaust 
standards,  new  vehide  certification  and 
durabdity  standards.  RVP  standards  for 
gasoline,  and  emissions  standards  for 
heavy-duty  and  medium-duty  vehicles; 

(3)  By  January  31. 1991.  consider 
adoptioB  of  regulations  governing 
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detergent  content,  emissions  from  off- 
highway  vehicles,  vehicle  fuel 
composition,  emissions  from 
construction  equipment  and  fann 
equipment,  motorcycles,  locomotives, 
utility  engines,  and  marine  vessels. 

Assembly  Bill  234  (Leonard],  adopted 
in  1987,  directed  the  Governor  to 
establish  the  Advisory  Board  on  Air 
Quality  and  Fuels  (ABAQF)  in  order  to 
evaluate  and  make  recommendations  to 
the  legislature  regarding  the  necessity 
and  feasibility  of  using  mandates  or 
incentives  to  facilitate  the  introduction 
of  cleaner  transportation  fuels  in 
California.  In  its  report  to  the  legislature, 
published  on  October  2, 1988,  the 
ABAQF  concluded  that  the  increased 
use  of  cleaner  alternative  fuels  could  be 
achieved  by  adopting  air  quality  based 
performance  standards  for  vehicle  fuels. 
The  recommended  implementation 
method  was  termed  "fuel  pool 
averaging",  a  method  the  ABAQF  found 
preferable  to  other  methods  such  as 
mandates,  incentives,  or  government 
supplied  fuels.  The  ABAQF  further 
recommended  that  the  ARB  adopt  a  fuel 
pool  averaging  regulation  by  September, 
1990  which  would  ensure  the  use  of 
sufficient  alternative  fuel  to  meet  the  air 
quality  needs  of  California's  urban 
areas,  "and  in  particular  be  consistent 
with  any  alternative  fuel  elements  of 
attainment  plans  required  by  state  or 
federal  clean  air  laws."  In  addition,  the 
regulation  should  take  into  account  the 
interrelationships  of  fuel,  engine,  and 
emission  controls  on  the  generation  of 
vehicle  emissions.  Finally,  the  ABAQF 
recommended  that  if  ARB  fails  to  adopt 
fuel  pool  averaging  regulations  the 
California  legislature  should  adopt 
legislation  during  its  1991  session  that 
would  achieve  equivalent  air  quahty 
benefits  through  the  use  of  mandates 
and  incentives. 

In  ARB's  resolution  of  adoption  of  the 
AQMP  on  August  15, 1989,  it  was 
resolved  "that  the  Board  endorses  the 
goal  set  forth  in  the  (South  Coast)  Plan 
of  ensuring  the  development  and 
widespread  use  of  low  emitting  and 
extremely  low  emitting  vehicles  by  the 
years  2000  and  2007,  respectively  *  *  *.** 
On  December  14, 1989  ARB's  Board 
endorsed  the  staffs  intent  to  propose 
regulations  requiring  the  sale  of 
transitional  low-emission,  low-emission, 
and  ultra-low-emission  vehicles  and  the 
sale  of  clean  fuels  that  allow  these  low 
emissions  to  be  achieved.  The  low 
emission  vehicle  component  of  the 
proposal  is  designed  to  fulfill  the  intent 
of  the  recommendations  of  the  AB  234 
ABAQF.  In  section  VII  of  this  Notice, 
EPA  is  proposing  an  ultra  clean  motor 
vehicle  "backstop"  program  similar  in 


concept  to  ARB's  low-emission  vehicle 
program. 

c.  Proposed  EPA  action  on  emission 
reductions  from  the  California  motor 
vehicle  plan.  As  discussed  above, 
section  209(b)  requires  that  the 
Administrator  waive  the  Act's 
prohibition  against  state  adoption  of 
certain  motor  vehicle  controls,  when  the 
State  proposes  to  estabUsh  or  revise 
alternative  State  emission  standards  for 
new  motor  vehicles,  new  motor  vehicle 
engines,  or  (in  accordance  with  section 
211)  motor  vehicle  fuels  or  fuel 
additives. 

The  Administrator's  granting  of  a 
waiver  for  any  portion  of  the  MVP 
refects  his  determination  that  "the  State 
standards  will  be,  in  the  aggregate,  at 
least  as  protective  of  pubUc  health  and 
welfare  as  applicable  Federal 
standards."  Section  209(b)  also  provides 
that  "No  such  waiver  shall  be  granted  if 
the  Administrator  finds  that — 

(a)  The  determination  of  the  State  is 
arbitrary  and  capricious, 

(b)  Such  State  does  not  need  such  State 
standards  to  meet  compelling  and 
extraordinary  conditions,  or 

(c)  Such  State  standards  and 
accompanying  enforcement  procedures  are 
not  consistent  with  section  202(a)  of  tliis  part 

The  South  Coast  SIP  takes  credit,  in 
its  baseline  projections  of  motor  vehicle 
emissions,  for  the  CMVP  as  it  existed 
through  the  end  of  1987.  The  SIP  also 
includes  as  control  measures  motor 
vehicle  regulations  that  have  been  more 
recently  adopted  by  the  State. 
Specifically,  this  includes  the  following 
measures:  (1)  The  addition  of  Heavy 
Duty  Gasoline  Vehicles  to  the  I&M 
program;  (2)  the  establishment  of  a  new 
diesel  fuel  quality  standards;  (3)  lower 
ROG  and  CO  standards  for  Gasoline 
Light  Duty  Vehicles;  (4)  lower  PM 
emission  standard  for  Medium  Duty  and 
Light  Heavy  Duty  Diesel  Trucks;  (5) 
lower  ROG,  CO,  and  NOx  emission 
standards  for  Medium  Duty  and  Light 
Heavy  Duty  Trucks;  and  (6)  improved 
I&M  program  and  elimination  of  excess 
emissions  from  Light  and  Medium  Duty 
Trucks  (on-board  diagnostics  phase  II: 
after  market  parts  regulations;  and 
revised  recall  regulations). 

EPA  expects  that  ARB  will  submit  the 
CMVP  for  approval  as  a  SEP  revision. 
Upon  final  approval  of  the  regulations, 
they  will  become  a  federally  enforceable 
part  of  the  SIP  for  the  entire  State. 

In  this  notice,  EPA  is  proposing  to 
allow  emission  reduction  credit  for  all  of 
the  CMVP  regulations  incorporated  in 
the  SIFs  baseline.  EPA  accepts  this 
baseline  credit  since: 


(1)  EPA  continues  to  conclude  that  the 
overall  program  meets  the  209(b)  criteria 
for  waiven 

(2)  The  State's  program  has  been,  and 
continues  to  be,  successfully  enforced  at 
the  State  level;  and 

(3)  EPA  audits  of  the  State's  program 
generally  substantiate  the  emissions 
reductions  assumed 

Beyond  the  emission  reduction  credits 
for  the  existing  CMVP.  EPA  is  crediting 
the  new  passenger  car  and  light-duty 
truck  standards  and  the  enhancements 
to  the  I/M  program,  i.e.,  the  addition  of 
heavy  duty  vehicles  to  the  program  and 
the  increased  cost  lihiits,  in  its 
projection  of  future  motor  vehicle 
emissions.  The  Cali4  modeling, 
assumptions  do  not  address  any 
potential  incremental  emission 
reductions  which  may  accrue  from  the 
following  measures  which  California 
has  adopted:  Phase  II  on-board 
diagnostics,  enhanced  emissions  recall 
program,  more  stringent  mechanic 
training  and  licensing,  and  the  newly 
adopted  medium-duty  and  light-heavy 
duty  truck  standards. 

In  addition,  EPA  believes  that  these 
credits  may  be  allowed,  prior  to  formal 
SIP  approval,  because  the  State's 
adopted  regulations  constitute  not  a 
res]}onse  to  specific  SIP  requirements  of 
title  I  and  part  D  of  the  Act  but  rather  a 
substitute  for  certain  provisions  of  the 
Federal  Motor  Vehicle  Control  Program 
promulgated  under  title  II.  As  such,  the 
CMVP.  in  its  entirety,  may  be  viewed  as 
establishing  compliance  with  applicable 
Federal  standards  under  title  II  of  the 
Act  rather  than  as  providing  State 
compliance  %vith  SIP  requirements  of 
tide  I  and  part  D. 

This  notice  therefore  expresses  EPA's 
intent  to  assign  emission  reduction 
credits  as  part  of  the  South  Coast  SIP 
and  FIP  for  the  CMVP  regulations  listed 
below.  EPA's  FIP  assumes  the 
appropriate  emission  reductions  for  the 
CMVP  by  incorporating  it  as  pttrt  of 
EPA's  M0BILE4  Motor  Vehicle 
Emissions  Model,  as  adapted  for 
California,  in  projecting  baseline  motor 
vehicle  emissions.  The  reader  is  referred 
to  section  VII.B  for  a  further  discussion 
of  EPA's  rationale  and  methodology  for 
assigning  collective  credit  for  the  CMVP. 
as  a  single  entity,  in  this  model,  which  is 
known  as  "CAU4." 

The  CMVP  regulations  proposed  for 
credit  today  comprise  chapter  3  of  tide 
13,  including  the  documents 
incorporated  by  reference,  and  chapter 
33  of  tide  16  of  the  California  Code  of 
Regulations.  Tide  13,  Motor  Vehicles, 
includes  the  California's  regulations  for 
motor  vehicles  administered  by  the 
Department  of  Motor  Vehicles  (chapter 


1),  the  Department  of  tfie  CaBforma 
Highway  Patrd  (chapter  2).  the  Air 
Resources  Board  (chapter  3).  and  the 
Tariff  Adjudication  Board  (chapter  4). 
Outpter  33  of  Ktte  M  contains  die 
Bureau  of  Aotomothre  Repair's  (BAR) 
reguTaftons  respcctiog  the  I/M  pra^aia. 
A  copy  of  the  CMVP  regulations  may  be 
found  in  the  Docket  for  this  notice, 
Addittooal  telated  naterials  (ssch  a* 
copies  of  test  proccdves)  sMy  be 
obtained  from  die  ARB  at  962»Telstar 
Avenue,  El  Monte,  Califoniia  91731. 

Chepter  3  is  divioeo  feeto  seven 
subchapteis,.  which  ne  in  torn 
subdrvkied  fnto  articles  and  sections. 
This  notice  briefly  summarizes  the 
subject  of  eadi  subchapter  and  article. 
Below  the  summary  of  each  article  is  a 
listing  of  the  number  and  title  of  each 
section.  The  copy  of  ch^tcr  3  of  title  13 
and  chapter  39  o{  title  16  in  dtt  TSD 
includes  le^siative  endiori^  dtatkMis 
and  reference  sectioBS.  as  weO  as  the 
history  of  the  icgulstiaas  (filing  dates, 
effective  dates,  amcndnents  and 
additions,  editoha)  corrections, 
operative  daftes,  and  legtster  numbers). 
Subchapter  1— Afotor  Vehicle  PoDutisn 
Control  Devices 

Tins  imhrhapliT  iacludes  t&«  uhamt 
emission  standards  and  test  procedure*  for 
regulated  vehicles,  i.e..  passenger  cars,  light- 
duty  tnieks,  medtuiiMiirly  vendee,  he•¥3^ 
duty  engines  and  vehicles,  ami  nolorcycles, 
for  various  nradcl  ycon.  Also  iacfaidrri  are: 
Reference  to  special  taat  proccdue*  {or  the 
certification  and  compliance  of  nsw, 
modifier.certified  vehides;  labeling 
requicements;  malfunctiaB  aad  diagnostic 
system  requtrenienti;  standasds  and  test 
procedures  for  craakcaae  efflissians; 
standards  and  lest  procedores  fbr  fuel 
evaporative  entsiions;  requfmnents  fbr 
accredifatfan  of  emission  control  replacement 
parts;  ISQ^ISW  Hght-dnty  ffOx  exhaust 
emfssian  mnbul  device  fustuflalluu 
requirements;  SBxiRary  fseolne  fuel  tank 
crHefm  0M1  tssf  pwceAws;  reserence  to  me 
slMrfanb  wmi  lest  piuuiMres  for  cuupbisiuu 
of  ■oforvehickelefcififisJpelictewigaa. 
natsal  gas.  iicdK)!  «t  alcokol/gBsetot  hut 
'  use;  emission  csBtroft  sysl—  aiaiMBty 
reqaireaenti;  referenoe  ts  the  cattfiaMioa 
procedure*  for  aaedL  nndifier«crliftad  aiotcr 
vehicle*:  and  fefennce  to  the  Uansing 
requirements  for  vehicle  traieskm  test 
laboratories. 

Article  1 — General  Proviaionf 

'^     Included  in  the  general  prarfsions  ore  the 
definitions  and  classifications  of  notor 
vehicles.  It  should  be  noted  that  Caiifonria's 
definitiom  differ  from  Ac  fcderal.notor 
vehicle  defiwWwis.  Ifader  federat  regnlatimn 
"heavy-duty  vehicle'*  means  any  BHHor 
vehicle  rated  ef  more  than  SMVpoands  gran 
vehicle  weight  rated  at  man  than  S^aBS 
pounds  gross  vehicle  iw.i^  fating  fGVWR) 
or  iMt  baa  avehicie  cafb  weight  efiMie 
than  6,000  pounds  or  a  basic  vehicle  frontal 
aren  in  excasa  of  4S  aqnue  Int  and  ligkS- 
dut)  truck"  means  any  mot*  vehicle  rstcd  at 


•.SO*  ponndk  GVWR  or  hat  which  has  a 
vehiete  eark  wei^rt  of  6,009  poonds  or  less 
and  a  basic  vehicle  fiviital  area  af  45  square 
feet  OS  leask  whidi  isc  ())  Deaipedl  prtawiify 
for  puipoaanaf  franspartatian  aCpeopeity  or 
is  a  detivatiaB  ai  andi  a  vaUcln.  or  (21 


diiijirilpsiisiihllnt 
persons  and  has  a  capadtyof  awaa  thoaU 
persons,  at  (a)  avaibUe  with  spedri  fcatoces 
enabling  ofF-street  or  off-highway  (^wratiaa 
and  ua.  Under  Cstifaraia  reyJations 
"heavy-duty  vehicle"  means  any  motor 
vehicle  having  a  manufacturer's  GVWR 
greater  than  S^DO  pounds,  except  passenger 
cars;  "light-duty'  truck  means  any  motor 
vehicle,  rated  at  BjOOO  poasids  GV  W  or  leaa 
which  ia  deaifned  primatDy  for  porpooca  of 
transportation  (d  property  aa  i>  a  derivativo 
of  such  a  vekicla.  or  ia  available  with  spedal 
features  raahtiag  off-atrcot  oroff-highMwy 
operation  and  aae;  and  "iMdHnn^Hty 
vehicle"  ■oaas  any  heavy-dHty  wcUde 
having  a  auwrfacturct's  CVWR  of  aMO 
pounds  or  leak 

TUft  artkla  also  providca  (at  the 
submiaaiaB  al  plana  to  the  State  fay  persons 
seeking  appnwal  for  any  aanoaion  conteol 
device.  F^aBy.  Aa  aitide  innate s  that  all 
proviaiana  fl<  the  Chopts  rtlatiac  to 
"gasolin»powared"  vahidea,  enc^  for  hxi 
evaporativa  amisainaa  imHiriannti  for  1973- 
1977  BMdel-yaar  haavy-dnty  gaaoiisw- 
powered  vehicles,  ap^  to  motor  vehicles 
that  have  baen  nKtdiied  to  uae  fuek  other 
than  gasofine  or  Aesel. 
Section  19B0L    Difinitiani 
Section  1901.    Classification. 
Section  1902.    Taat! 
SectionUni    I4i 
SectionlflOl    Applkabdity f  V Aidea 

Powered  by  Poela  oAar  than  Gasohne  ar 

DieseL 

Article  2— Approval  of Itlbtor  Vehicle 
Pollution  Control  Deviixa  (New  Vehicles) 

Artide  2  contains  die  exhaust  —nsaiew 
standards  and  leleiancca  the  test  psocednres 
for  the  following  new  motor  vehicle 
categories:  W72  and  sobseqaent  model  year 
heavy-duty  gasofine  vehides;  1^3  and 
auboeqaent  heavy-Aty  diesel  vehides;  1975 
through  1979  gasoline-fueled  passenger  cars; 
1980  and  newer  pnaacafsr  cars;  nre  and 
newer  light-dnty  tmcha;  isn  and  newer 
mediun  doty-vehidBB;  and  197t  and 
subseqoenl  aiodel  year  anilui|iJea. 

This  aftidc  alan  aeta  taoth  the  retpucoieRtr 
for  the  cntificatea  of  19«»  and  sabaequeitf 
model  year  federally  cartifiad  Kght-ihsiy 
motor  vekidea  fat  sale  in  California  aad  far 
the  certification  aad  compUonce  of  new, 
modifier-certified  vehides.  The  reqnireiBents 
for  emission  control  labels  for  1979  and 
subsequent  mode!  year  vehicles  and  the 
labeling  requlieuients  (or  1978  and  prior 
modal  gaaonne-poweBred  ngpt^rty  veMcles 
and  heavy-doty  gaiBhar  and  diesd  en^nes 
are  speciSed.  Alao  cantaiaad  fei  Ihte  artide  is 
the  rs^niieBMnt  Ant  IMS  and  sehacquent 
model  year  hghl  and  nHdian»<hrty  vcMdcs 
equipped  with  a  threo-way  colalyat  systm 
and  feedback  contzel  be  equipped  with  a 
malfunction  iuficator  fight  and  an  on-board 
dioeaostic'  syaSHii  rnia^r.  tne  leqeirefnent 
for  standards  and  lest  proceAwea  for 
craakcase  cmfasiiont  and  for  faef  evaperafive 


emhaioas  from  alt  Bqacfiad  petroleum  g^*  or 
gasofine-powccedvehidas  aae  &iduds<f. 

SectioniasOi    Be«pirtBianU 
SectionlKZ.    bhouet Eaiaoaion Standorda 
and  Test  Procedures— 1972  Heavy-Daly 
Casulins  Paweiad  Vthirlas. 

Section  MSM.    Bxhaest  FmJaelan  Stead— ds 
and  Teat  PiocadBse»-U7S  Ihroeih  liKV 
Modot-Yaot  Piisiiaiii  Can. 

Section  1955.5.    Exhaust  Emission  Standards 
Md  Teal  Pncadarca— 197»  Thraegh  197S 
Model-Year  L^t-Doly  Tnwks. 

Section  1956.    Exhaust  Emission  Standards 
and  Test  fyocadarea— 1973  and  Sabseqaent 
Heavy4)Bty  Caaaiimi  fnirrtad  Vehicles. 

SeclianiaBSLS^    Exhaust  Eanssion  Standards 
and  Test  PkocadeRa-lST*  Model  Tear 
Heavy^taqr  Eogiacs  od  Vehicles. 

Section  1956.6.    Exhaust  Emission  Staedstds 
■dTcsl  Fti*admea-ias»Model  Tear 
Ikary^Daly  Bjginaa  and  Vehides. 

Section  19567.    Exhanat  Piiissiaa  Standards 
and  Test  Pwcedmea    WW  and  throe^ 
1988  Modit  Haovy-OMy  GasoKna-^owercd 
Engines  and  Vahidea  and  19B1  Anagh 
19M  Model  Hcavy-Daty  Oleael-PaweRd 
BagineftandVeMclee. 

Section  1956.8.  Exhaust  Badasioa  Standefds 
and  Test  Proccdutes— 1986  and  Subscqaenl 
Model  Hcavy-Duty  Eagines  and  Vehicles. 

Section  1957.    Exhaust  Emission  Standards 
and  Test  Procedures— 1973  and  Subsequent 
Model-Yeer  HeevyJtaty  Dfesd-POwcred 

VCfllQGS* 

SectfoBflBS.    Exhaust  Emissfon  Standonis 
and  Test  ftocedBrea— Moforcydes 
Mauufattured  on  or  after  January  1. 197a, 

Sectiott  1969.    Bdianst  Enrission  Standants 
and  Test  Pwcednrea— 1976  Mocfet  Medium- 
Duty  Vehides. 

Section  1t9».&    Exhaust  Eamsion  Standards 
end  Test  rtocednres— 197S  Modd 
Passenger  Cars,  light-Duty  Thicks,  and 
Medium-Dnty  Vehides. 

Section  ISSIX    Bdianst  Bnission  Standards 
and  Test  Fktwednrea— 1980  Modd 
Passenger  CSrs.  Light-Duty  Thicks,  and 
Medium-Duty  Vetudes. 

Section  I980.f .    Exhaust  Emission  Standards 
and  Test  IVocedures— 1981  and  Subsequent 
Model  Passenger  Can,  Light-Duty  Trucks. 
aad  Medium-Ehify  Vehides. 

Section  n8ft1.&  Optlonrf  NO,  Standards 
for  1983  and  Later  Model  FasseiigeT  Cars 
and  L^^Dety  Traeka  and  MedfuBr-Duty 
Vahidea  less  thee  4808  ■».  Eqnrrdent 
Inertia  Wei^  ffSNT)  or  3751  lbs.  Loaded 
Vehides  Weight  (LWyO- 

Section  MSBlZ    Spedal  Standaids  for  M89 
end  WW  Modd  ftssenger  Cars. 

SedioHlSeR*    Spectof  Standards  for  1961 
and  1982  Model  Light-Duty  Tracks  and 
Me<fiam-Oety  VeWdes.  0-3999  Fornxf 
Equivalent  bieitie  Weight  

Section  1960.4.    Spedal  Standards  for  1982 
and  Sahoeqaent  Modaf  nneenger  Cars, 
and  1983  aad  Sebseqeent  Modd  Light-Dnty 
TnAe  and  MWiem-IMy  Vehicles.  0-3999 
Pouad  EifuffaleBl  hiertie  Weight. 

SectioniaseHi    Certffieetfonofl963end^ 
Subsequent  Model  Yeer  Federally  Certified 
Light-Du^  Motor  Vehides  far  Sole  ia 
California. 

Section  1960.15.    Reference  to  Section 
1960.1J>. 
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Section  1964.    Special  Test  Precedures  for 
Certification  and  Compliance — New 
Modifier  Certified  Motor  Vehicles. 

Section  1965.  Emission  Control  Labels— 
1979  and  Subsequent  Model  Year  Motor 
Vehicles. 

Section  1966.5.  Device  Identification— 1978 
and  Prior  Model  Light-Duty  Vehicles. 

Section  1966.    Device  Identification— 1978 
and  Prior  Model  Heavy-Duty  Gasoline 
Engines. 

Section  1967.    Device  Identification— 1978 
and  Prior  Model  Heavy-Duty  Diesel 
Engines. 

Section  196&    Malfunction  and  Diagnostic 
System  for  1968  and  Subsequent  Model 
Year  Passenger  Cars.  Light-Duty  Trucks, 
and  Medium-Duty  Vehicles  with  Three- 
Way  Catalyst  Systems  and  Feedback 
Control 

Section  1970.  Fuel  Evaporative  Emissions — 
1973  through  1977  Model-Year  Heavy-Duty 
Gasoline-Powered  Vehicles. 

Section  1975.    Standards  and  Test 
Procedures  for  Crankcase  Emissions. 

Section  1976.    Standards  and  Test 
Procedures  for  Fuel  Evaporative  Emissions 
from  Liquefied  Petroleum  Gas  or  Gasoline- 
Powered  Vehicles. 

Article  3— Accreditation  of  Motor  Vehicle 
Pollution  Control  Devices  (Used  Motor 
Vehicles) 

This  article  sets  forth  the  general 
requirements  which  must  be  met  to  obtain 
accreditation  for  emission  control  devices 
intended  for  installation  on  used  motor 
vehicles.  The  exhaust  emission  standards, 
test  procedures  and  installation  requirements 
for  emission  control  devices  designed  to 
reduce  NOx  emissions  from  1968  through 
1970  model-year  gasoline  powered  light-duty 
vehicles  are  specified.  The  requirements  and 
test  procedures  for  the  certification  of  an 
auxihary  gasoline  fuel  tank,  specifically,  the 
standards  for  the  fuel  evaporative  control 
system  and  the  tank  fill  pipe  and  opening,  are 
included.  Finally,  the  article  contains  the 
standards  and  test  procedures  for  the 
accreditation  of  non-mandatory  exhaust 
emission  control  devices  for  use  on  used  1955 
and  subsequent  model-year  vehicles. 
Section  2001.    Requirements. 
Section  2002.    Additional  Criteria  for  Used 

Vehicle  Devices. 
Section  2005.    Exhaust  Emissions  and  Test 

Procedures— Control  of  Oxides  of  Nitrogen 

Emitted  from  1966-1970  Light-Duty 

Vehicles. 
Section  2007.5.    Termination  of  the  1955 

through  1965  Model  Year  Light-Duty  Motor 

Vehicle  Exhaust  Emission  (ktntrol  Device 

Requirements. 
Section  2006.    1966-1970  Light  Duty  NOx 

Exhaust  Emission  Control  Device 

Installation  Requirements. 
Section  2000.    Auxiliary  Gasoline  Fuel  Tank 

Criteria  and  Test  Procedures. 
Section  2010.    Exhaust  Emission  Standards 

and  Test  Procedures— Non-Mandatory 

Devices  for  Used  1955  and  Subsequent 

Model-Year  Vehicles. 

Article  4— Certification  of  Crankcase 
Emission  Control  Devices 

Repealed. 


Article  5— Approval  of  Systems  Designed  to 
Convert  Motor  Vehicles  To  Use  Fuels  Other 
Than  the  Original  Certification  Fuel 

This  article  references  the  standards  and 
test  procedures  for  approval  of  systems 
designed  to  convert  motor  vehicles  to  use 
Uquefied  petroleum  gas.  natural  gas.  alcohol 
or  alcohol/gasoline  fiiels. 
Section  203a    Liquefied  Petroleum  Gas  or 

Natural  Gas. 
Section  2031.    Alcohol  or  Alcohol/Gasoline 

Fuels. 

Article  6— Emission  Control  System 
Warranty 

The  purpose  of  this  article  is  to  interpret 
and  make  specific  the  statutory  emissions 
warranty  contained  in  the  California  Health 
and  Safety  Code.  The  article  applied  to 
California  certified  1973  and  subsequent 
model  year  motorcycles,  light-duty,  medium- 
duty,  and*  heavy-duty  vehicles  registered  in 
CaUfomia,  and  California  certified  motor 
vehicles  engines  used  in  such  vehicles. 
"Useful  life",  "warranted  part",  and  "vehicle 
or  engine  manufacturer"  are  defined.  Also 
included  are  the  warranty  or  vehicle  owner 
information  requirements,  the  manufacturer's 
obligations,  the  vehicle  owner's  obligations, 
and  the  provision  of  a  mechanism  for 
mediating  unresolved  emissions  warranty 
disputes  between  vehicle  or  engine  owners 
and  dealers  or  manufacturers. 
Section  2035.    Purpose,  Applicability,  and 

Definitions. 
Section  2036.    Warranty  and  Vehicle  0«vner 

Information. 
Section  2037.    Motor  Vehicle  and  Motor 

Vehicle  Engine  Manufacturer's  Obligations. 
Section  203&    Vehicle  Owner  Obligations. 
Section  2039.    Vehicle  Inspection  Program. 
Section  2040.    Mediation:  Finding  of  Defect 
Section  2041.    Exclusions. 
Section  2042.    Severability. 
Section  2045.    Catalyst  Change 

Requirements. 
Section  2046.    Defective  Catalyst 

Article  7— Procedures  for  Certifying  Used 
Modifier-Certified  Motor  Vehicles  and 
Licensing  Requirements  for  Vehicle  Emission 
Test  Laboratories 

The  references  for  the  emission  standards 
and  procedures  for  the  certification  of  used 
(1975  and  later)  modifier-certified  motor 
vehicles  in  r»lifomia  and  the  licensing 
requirements  for  vehicle  emission  test 
laboratories  are  provided  in  this  article. 
Section  2047.    Certification  Procedures  for 

Used  Modified-Certified  Motor  Vehicles. 
Section  2046.    Licensing  Requirements  for 

Vehicle  Emission  Test  Laboratories. 

Subchapter  2 — Enforcement  of  Vehicle 
Emission  Standards  and  Surveillance  Testing 

This  subchapter  contains  assembly-line 
test  procedures',  the  procedures  for 
enforcement  of  new  and  in-use  vehicle 
standards:  provisions  for  surveillance  testing: 
and  exemptions  to  the  certificate  of 
compliance  requirements. 

Article  1— Assembly-Line  Testing 

This  article  specifies  the  assembly-line  test 
procedures  for  new  passenger  cars,  light-duty 
trucks  and  medium-duty  vehicles  subject  to 


certification  and  manufactured  for  sale  in 
California.  The  procedures  for  federally 
certified  light-duty  vehicles  for  sale  in 
Califotnia  are  also  included. 

Section  2052.    Assembly-Line  or  Pre-Delivery 

Test  Procedures— 1974  Light-Duty  Vehicles. 
Section  2053.    Assembly-Line  or  Pre-Delivery 

Test  Procedures— 1975  Model- Year 

Gasoline-Powered  Cars  and  Light-Duty 

Trucks. 
Section  2054.    Assembly-Line  or  Pre-Delivery 

Test  Procedures — ^1976  Model- Year 

Gasoline-Powered  Passenger  Cars  and 

Light-Duty  Trucks. 
Section  2055.    Assembly-Line  or  Pre-Delivery 

Test  Procedure — 1977  Model- Year 

Gasoline-Powered  Passenger  Cars  and 

Light-Duty  Trucks. 
Section  2056.    Assembly-Line  or  Pre-Delivery 

Test  Procedure — 1978  Model- Year 

Passenger  Cars.  Light-Duty  Trucks  and 

Medium-Duty  Vehicles. 
Section  2057.    Assembly-Line  or  Pre-Delivery 

Test  Procedure— 1979  Model  Year 

Passenger  Cars,  Light-Duty  Trucks  and 

Medium-Duty  Vehicles. 
Section  2058.    Assembly-Line  Test 

Procedures— 1980  Model  Year. 
Section  2050.    Assembly-Line  Test 

Procedures — 1981  Model  Year. 
Section  2080.    Assembly-Line  Test 

Procedures— 1982  Model  Year. 
Section  2061.    Assembly-Line  Test 

Procedures — ^1983  and  Subsequent  Model 

Years. 

Article  Z— Enforcement  of  New  andln-Use 
Vehicle  Standards 

The  procedures  for  monitoring  the 
compliance  of  motor  vehicles  with  applicable 
laws  and  regulations,  when  manufactured 
and  in  consumer  use,  are  contained  in  this 
article.  Specifically,  the  article  provides  that: 
The  executive  ofiicer  of  the  ARfi  may  order  a 
vehicle  manufacturer  to  make  available  for 
-compUance  testing  and/or  inspection  a 
reasonable  number  of  vehicles  selected  at 
random:  the  executive  officer  may  order 
corrections  of  the  reporting  of  assembly-line 
inspection  testing  results  or  improper 
assembly-line  inspection  testing  or  may  order 
correction  of  vehicles  not  in  compliance  with 
applicable  laws,  emission  standards,  or  test 
procedures.  Finally,  the  article  provides  that 
aU  1978  and  subsequent  model-year 
passenger  cars,  light-duty  trucks,  medium  and 
heavy-duty  vehicles  and  motorcycles, 
certified  for  sale  and  registered  in  California 
are  subject  to  the  in-use  vehicle  emission- 
related  defects  reporting  procedures  and 
recall  regulations. 
Section  210a    Purpose. 
Section  2100.5.    Purpose. 
Section  210a6.    Purpose. 
Section  2101.    CompUance  Testing  and 

Inspection — New  Vehicle  Selection. 

Evaluation,  and  Enforcement  Action. 
Section  2102    Selection  of  Vehicles. 
Section  2103.    Evaluation. 
Section  2104.    Action  2103. 
Section  2105.    Compliance  with  Applicable 

Laws. 
Section  2106.    New  Vehicle  Assembly-Una 

Inspection  Testing. 


Section  2107.    Assembly-Line  Quality-Audit 
Testing. 

Section  2106.    Order  of  Executive  Officer. 

Section  2100.    New  Vehicle  Recall 
Provisions. 

Section  2110.    Remedial  Action  for 
Assembly-Line  Quality  Audit  Testing  of 
Less  Than  a  Full  Calendar  Quarter  of 
Production. 

Section  2111.    In-Uae  Vehicle  Emissions- 
Related  Defects  Reporting  Procedures. 

Section  2112.    In-Use  Vehicle  Emissions- 
Related  Recall  Regulations. 

Section  2113.    In-Use  Vehicle  Recall 
Provisions.  1 1 

Article  3— Surveillance  Testing 

This  article  provides  for  the  observation  of 
assembly-line  testing  by  the  State  and  allows 
the  ARB  to  conduct  its  o«vn  assembly-line 
tests.  It  prohibits  the  sale  of  a  new  or  used 
passenger  car,  light-duty  truck,  or  medium- 
duty  vehicle  unless  the  vehicle's  ignition 
timing,  idle  speed,  and  idle  mixture  are  set  to 
.  the  retrofit  device  (in  the  case  of  a  used 
vehicle]  or  vehicle  manufacturer's 
specifications,  the  required  exhaust  and 
evaporative  emission  controls  are  operating 
properly,  and  the  vacuum  hoses  and 
electrical  wirirtg  for  emission  controls  are 
correctly  routed  and  connected.  Finally,  it 
authorizes  the  inspection  and  surveillance  of 
new  and  used  motor  vehicles  at  dealerships 
to  verify  conformity  with  these  requirements. 
Section  2150.    Assembly-Line  Surveillance. 
Section  2151.    New  Motor  Vehicle  Dealer 

Surveillance^ 
Section  2152. '  Surveillance  of  Used  Cars  at 

Dealerships. 
Section  2153.    Reimbursement  of  Costs. 

Article  4— Certificates  of  Compliance 

This  article  specifies  that  certificates  of 
compliance  arc  not  required  upon  transfer  of 
ownership  and  registration  of  motorcycles, 
d^esel-powered  passenger  cars.  Ught-duty 
diesel  trucks,  medium-duty  diesel  vehicles, 
and  heavy-duty  diesel  vehicles,  nor  upon 
initial  registration  of  these  vehicles  with 
odometer  readings  of  over  7,500  miles. 
Section  2160.    Certificates  of  Compliance 

Exemptions— New  and  Used  Diesel 

Vehicles  Over  6,000  Poimds  Gross  Weight 

Rating. 
Section  2161.  '  Certificates  of  Compliance 

Exemptions— New  and  Used  Diesel 

Vehicles,  dOOO  Pounds  or  Less  Gross 

Weiglit  Rating. 
Section  2102.    Certificates  of  Compliance 

Exemption*— New  and  Used  Motorcycles. 
Section  2163.    Certificates  of  Compliance 

Exemptions  for  Used  Motorcycles. 
Section  216f.    Certificates  of  Compliance 

Exemptions  for  Used  Diesel-Powered 

Passenger  Cars,  Light-Duty  Trud(S,  and 

Medium-Duty  Vehicles. 
Section  2165.    Certificates  of  CompUance 

Exemptions  for  Used  Heavy-Duty  Diesel 

Vehicles.  , 

Subchapter  3— Highway  and  Mandatory 
Inspection  Emission  Standards 

Included  in  this  subchapter  are:  the  HC  and 
'    CO  exhaust  emission  standards  for  light-duty 
(6.000  lbs.  or  less  GVW)  and  medium-duty 
(8,500  lbs.  or  less  GVW)  gasoline-powered 


vehicles  which  are  used  for  inspection  in  the 
idle  mode  at  California  Highway  Patrol 
roadside  inspection  lanes:  the  HC  CO,  and 
NO.  exhaust  emission  standards  for  idle  and 
cruise  modes  for  light  and  medium-duty 
gasoline  vehicles  subject  to  mandatory 
inspection:  and  the  guidelines  for  the 
issuance  of  a  certificate  of  compliance  for 
vehicles  included  in  the  Methanol  Fuel 
Experimental  Program. 
Section  2175.    Highway  Exhaust  Emissions— 

U^t-Duty  Vehicles. 
Section  2175.5.    Exemption  of  Vehicles. 
Section  2176.    Mandatory  Inspection 

Exhaust  Emissions— Light-Duty  and 

Medium-Duty  Vehicles. 
Section  2177.    Guidelines  for  Issuance  of 

Certificate  of  Compliance. 

Subchapter  4— Criteria  fcH'  the  Evaluation  of 
Motor  Vehicle  Pollution  Control  Devices  and 
Fuel  Additives 

This  subchapter  provides  the  criteria  for 
the  evaluation  of  prototype  motor  vehicle 
control  devices  and  fuel  additives  proposed 
for  sale  in  California  and  specifies  die 
requirements  for  the  sale  of  aftermarket  parts 
in  the  state. 

Article  1— Fuel  Additives  and  Prototype 
Emission  Control  Devices 

This  article  applies  to  all  motor  vehicle  fuel 
additives  and  prototype  vehicle  pollution 
control  devices  proposed  for  sale  in 
California.  It  specifies  that  the  policy  of  the 
state  board  is  to  evaluate  all  ideas,  proposals, 
devices,  and  fuel  additives  submitted  to  the 
board  as  possible  means  for  reducing 
emissions  bom  motor  vehicles.  Finally,  it 
contains  the  requirements  for  submitting  a 
proposal,  evaluation  and  test  procedures,  and 
a  fee  schedule  for  testing  fuel  additives. 
Section  2200.    Applicability. 
Section  2201.    General  Policy. 
Section  2202.    Performance  Requirements. 
Section  2203.    Submission  RequiremenU. 
Section  2204.    Initial  Evaluation. 
Section  2205.    Laboratory  Tests.    .     . 
Section  2206.    Fee  Schedule. 
Section  2207.    Observation  of  Laboratcny 

Tests. 

Article  2— Aftermarket  Parts 

This  article  applies  to  aftermarket  parts 
which  are  sold,  offered  for  sale,  or  advertised 
for  sale  for  use  on  motor  vehicles  which  are 
subject  to  California  or  federal  emissions 
standards.  The  requirements  for  replacement 
parts  and  addon  and  modified  parts  are 
specified.  Also  included  are  provisions  for 
surveillance  and  enforcement  actions. 
Section  222a    Applicability. 
Section  2221.    Replacement  Parts. 
Section  2222.    Add-on  Parts  and  Modified 

Parts. 
Section  2224.    Surveillance. 
Section  2225.    Enforcement  Action. 

Subchapter  5— Standards  for  Motor  Vehicle 
Fuels 

This  subchapter  contains  various 
standards  for  gasoline  and  diesel  fuel  and  the 
gasoline  sampling  procedures  for  the 
determination  of  Raid  vapor  pressure  (RVP). 


Article  t— Standards 

This  article  prohibits  the  sale  or  supply 
within  the  South  Coast  Basin  o'  gasoline 
having  a  degree  of  non-saturation  greater 
than  that  indicated  by  a  Bromine  Number  of 
30.  The  Reid  vapor  pressure  of  gasoline  in 
California  air  basins  except  the  Northeast 
Plateau  is  limited  to  a  maximum  of  9i) 
pounds  per  square  inch  during  the 
summertime  control  period.  The  length  of  the 
control  period  varies  with  the  particular  air 
basin.  See  further  discussion  of  Reid  vapor 
pressure  control  under  the  proposed  FIP  in 
section  VII.E 

The  sulfur  content  of  unleaded  gasoline, 
and  of  motor  vehicle  diesel  fuel  sold  in  the 
SCAB  or  Ventura  County  before  October  1, 
1993  is  limited  to  maximum  of  300  parts  per 
million  (ppm)  by  weight  for  unleaded 
gasoline  and  600  ppm  by  weight  for  diesel 
fuel.  On  or  after  October  1. 1993  the  sulfur 
content  of  vehicular  diesel  fuel  is  limited  to 
500  ppm  by  weight  and  the  aromatic 
hydrocarbon  content  of  vehicular  diesel  fuel 
is  limited  to  a  maximum  of  10  percent  by 
volume  for  the  entire  state.  (See  discussion  of 
"New  Diesel  Fuel  Quality  Standard"  under 
3.f.). 

'This  article  prohibits  the  additicm  of 
manganese  or  any  manganese  compound, 
including  the  compound 
methylcyclopentadienyl  manganese 
tricarbonyl  (MMT),  to  unleaded  gasoline.  The 
limitations  on  the  lead  content  of  leaded 
gasoline  contained  in  this  article  are  less 
stringent  than  Federal  requirements. 

Finally,  it  should  be  noted  that  pertinent 
test  methods  are  referenced  throughout  this 
article. 
Section  225a    Degree  of  Non-Saturation  for 

Gasolines. 
Section  2251.    Reid  Vapor  Pressure  for 

Gasoline. 
Section  2252    Sulfur  Content  of  Unleaded 

Gasoline,  and  of  Motor  Vehicle  Diesel  Fuel 

Sold  in  the  South  Coast  Air  Basin  or 

Ventura  County  Before  October  1, 1993. 
Section  2253.2.    Lead  in  Gasoline. 
Section  2254.    Manganese  Additive  Content 
Section  2255.    Sulfiir  Content  of  Diesel  Fuel. 
Section  2256.    Aromatic  Hydrocarbon 

Content  of  Diesel  Fuel 

Article  2— Sampling  and  Testing  Procedures 

This  article  contains  the  procedures  to  be 
used  for  obtaining  representative  samples  of 
gasoline  for  the  purpose  of  testing  for  RVP. 
Section  2261.    Gasoline  Sampling  Procedures 

for  RVP. 
SubUiapter  6— Certification  of  Exhaust 
Emission  Control  Devices  for  Controlling 
Carbon  Monoxide  from  Portable  and  from 
Mobile  Infernal  Combustion  Engines  Used  in 
Enclosed  Structures 

Not  related  to  TITLE  0  requirements. 
Subchapter  7— Specifications  for  Fill  Pipes 
and  Openings  of  Motor  Vehicle  Fuel  Tanks 

This  subchapter  contains  the  requirements 
that  new  1977  and  subsequent  model-year 
gasoline-powered  motor  vehicles  shall  not  be 
sold  or  registered  in  California  unless  such 
vehicles  comply  with  ARB's  specifications  for 
fill  pipes  and  openings  of  motor  vehicle  fuel 
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tanks.  Motorcycles  are  exanpted  from  tkis 

requirement. 

Section  229Q.    Requitements. 

Caltfomia  Inspectnm  and 
hfainlenance  (I/M)  Progmm.  EPA  fs 
proposing  to  aQow  emission  reduction 
credit  for  the  California  I/M  or  "smog 
check"  program.  Under  section 
172(b)(ll)(B)  of  the  CAA.  all  major 
urban  areas  which  needed  an  extension 
beyond  19B2  to  attain  the  standard  for 
ozone  or  carbon  monoxide  were 
required  to  implement  an  I/M  program 
by  December  31. 1982.  The  enablii^ 
legislation  for  Catifmnia  (Presely;  Stats. 
1982,  Ch.892)  was  not  enacted  into 
California  law  until  September  10, 1982. 
On  September  17. 1982  the  ARB 
submitted  as  a  SIP  revision  the  I/M 
enabling  legislation  along  with  a 
schedule  to  implement  the  program  by 
March  1964  and  a  commitment  to  a  25% 
reduction  in  exhaust  emissions  from 
Bght-duty  vehodea  by  Dec«nber  31, 
1987. 

In  1988  the  California  legislature 
reauthorized  the  I/M  program  and 
approved  substantial  revisions  which 
further  enhanced  the  program  (Presley, 
Stats.  1988.  Ch.  1544).  The  T5D  contains 
pertinent  sections  of  part  56,  divisicm  26. 
of  the  Health  and  Safety  Code  which 
incorporate  these  revisions,  as  well  as 
pertinent  sections  of  chapter  33.  title  16, 
of  the  Cahfomia  Code  of  Regulations 
and  other  Bureau  of  Automotive  Repair 
documents. 

I/M  Program  Area  Coverage.  The 
original  Presley  biU  provided  that  any 
air  pollution  control  district  located 
within  a  federally  desigated  urban 
nonattainment  area  could  request  the 
Department  ctf  Consumer  Affairs  to 
implement  a  motor  vehicle  inspection 
program  within  its  area  of  iurisdiction. 
In  March  1984  the  i/M  program  was 
implemented  in  all  or  portions  of  the 
Bay  Area  and  the  SCAQMD  and  in  the 
Yolo-Solano.  Placer,  Sacramento.  San 
Diego,  and  Ventura  Air  Pollution 
Control  Districts.  The  program  was 
implemented  in  Fresno  County  in 
October  1984  and  in  Kern  in  1986. 
Tulare,  San  Joaquin,  Stanislaus,  and 
Santa  Barbara  County,  after  an 
amendment  to  the  original  legislation 
allowed  a  district  in  any  nonattainment 
area,  whether  urban  or  not  to  request 
the  program,  are  now  included. 
Approximately  12  million  vehicles  are 
subject  to  the  program. 

Adequacy  of  Control  Strategy.  EPA 
policy  pertaining  to  I/M  programs, 
which  was  updated  in  a  Notice 
published  on  January  22. 1961  (46  FR 
7182),  calls  for  I/M  program  SIP 
submittals  that  contain  the  rules  and 
regulations  and  all  other  programmatic 


elements  which  could  affect  the  ability 
of  the  l/M  program  to  achieve  the 
minimum  emission  reduction 
r«<piirements.  More  specifically,  EPA 
calls  for  die  I/M  program  to  contain  10 
critical  dements  whidi  were 
enumerated  in  the  Notice.  The 
California  program  contains  these 
elements.  Our  review  of  these  elements 
found  them  consistent  with  EPA  policy, 
as  discussed  below. 

1.  Inspection  test  procedures. 
California  uses  an  idle  test  for  pre-1980 
model  year  vehicles  and  a  two-speed 
idle  test  for  1980  and  newer  vehicles. 
Since  the  use  c^  fully  computerized 
'Test  Analyzer  System"  (TAS) 
analyzers  is  required,  the  emissions 
measurement  i»ocedure  is  entirely 
automated.  Provisions  are  made  for 
"second-chance"  testing  for  1975  or 
newer  model  year  vehicles  which  fail 
the  test  including  a  restart  procedure  for 
1981-86  Fords  and  1984-85  Honda 
Preludes.  The  law  provides  that  an  air 
district  may  request  BAR  to  implcmoit 
loaded  mode  testing  in  its  area.  No 
district  has  done  so  to  date. 

2.  Emission  standards.  California's  1/ 
M  emissi(Hi  standards  are  among  the 
most  stringent  in  the  country.  A  table 
listing  the  maximum  values  for  the  idle. 
2500  rpm,  and  40  mph  cruise  mode  for 
the  21  emission  standards  categories  is 
contained  in  the  TSD. 

3.  Inspection  station  licensing 
requirements.  To  become  a  licensed 
smog  check  station,  an  automotive 
repair  dealer  registered  with  the  BAR 
must  submit  an  application  and  a  $100 
license  fee  to  BAR,  have  at  least  one 
Ucensed  inspector,  employ  at  least  one 
smog  check  mechanic,  pass  an 
inspection  of  the  station  facility,  and 
have  the  required  test  and  repair 
equipment.  The  licensed  station  must 
retain  the  required  records  for  3  years, 
submit  to  audits,  and  comply  with  all 
other  BAR  regulations  and  procedures. 

4.  Emission  analyzer  specification 
and  maintenance/calibration 
requirements.  Since  the  start  of  the 
program,  all  smog  check  stations  were 
required  to  use  the  full  computerized 
BAR-84  test  analyzer  system  (TAS). 
Effective  July  1. 1990  licensed  stations 
are  required  to  use  the  BAR-90  analyzer 
which  is  the  state-of-the-art  in 
computerized  analyzers.  Government 
fleet  stations  have  until  January  1, 1992 
to  comply  with  this  requirement 
Stations  are  required  to  purchase  a  five 
year  warranty  with  their  BAR-OO 
analyzer  to  assure  that  maintenance  and 
repairs  are  performed.  BAR's  list  of 
approved  analyzers  includes  foiu* 
manufacturers  (Sun,  Bear,  Allen  and 
ESP). 


A,  Recordke^ing  and  record 
submittal  requirements.  Bar  regulations 
require  all  Smog  Check  stations  to 
maintain  copies  of  all  certificates  of 
compliance,  repair  orders,  and  vehicle 
inspection  reports  for  three  years.  Data 
is  collected  kom  the  stations  by  BAR's 
QA  contractors.  BAR  distributes 
monthly  data  summaries  which  include 
a  TAS  data  sommary.  emissions 
reduction  analysis,  and  emissions 
failure  rate  analysis.  The  TAS  summary 
reports  inspection  statistics  for  each 
geographic  area,  including  emissions 
failure  rates,  visual  and  functional 
tampering  inspection  failure  rates  (by 
component)  and  waiver  rates. 

6.  Quality  control,  audit  and 
surveillance  procedures.  Unannounced 
inspection  station  audits  are  performed 
quarterly  by  private  contractors.  The 
QA  auditor  reviews  inspection  records 
and  certificates  of  compliance,  performs 
a  low-range  and  mid-range  gas  audit  of 
the  station's  analyzers),  picks  up  the 
TAS  data,  and  checks  for  comptiance 
with  general  program  requirements, 
such  as  current  Hcenses  and  official 
signs.  Analyzer  failures  and  other  major 
problems  identified  during  the  audit 
must  be  reported  to  the  local  BAR  office 
on  the  same  day.  BAR  also  performs  its 
own  follow-up  visits  and  covert  audits 
both  at  random,  and  at  stations  that 
have  been  identified  as  potential  poor 
performers  based  on  the  Station/ 
Mechanic  Evaluation  Reports  generated 
from  the  TAS  data  or  consumer 
complaints.  Violations  of  regulations  are 
reviewed  through  office  and  education 
conferences.  BAR  is  authorized  to  issue 
citations  and  assess  administrative 
fines.  BAR  may  pursue  administrative 
action  to  suspend  or  revoke  a  station's 
license  or  the  qualification/license  of  a 
mechanic,  inspiiector  or  business  fleet 
operator.  Finaily,  in  the  case  of  severe 
violations  BAR  may  present  its  case  to 
the  local  district  attorney's  office  or  the 
state  attorney  general  for  civil  or 
criminal  prosecution. 

7.  Procedures  to  assure  that 
noncomplying  vehicles  are  not  operated 
on  the  public  roads.  The  Department  of 
MotM  Vehicles  (DMV)  is  responsible  for 
identifying  the  motor  vdiides  which 
must  undogo  inspection,  notifying  the 
vehicle  owners,  and  enforcing  the 
program  through  vehicle  registration. 
The  DMV  notifies  each  vehicle  owner 
when  the  vehicle  requires  submission  of 
a  smog  check  certificate  as  a  condition 
of  vehicle  registration  renewal. 

ft  Other  official  program  rules, 
regulations  and  procedures.  California 
law  requires  that  BAR  contract  for 
enough  referee  stations  to  accommodate 
at  least  2  percent  of  the  vehicle 


population  subject  to  the  program. 
Referee  stations  determine  if  smog 
certificates  should  be  issued  to  vehicles 
that  for  various  reasons,  e.g.,  engine 
changes,  cannot  receive  certificates  at 
licensed  stations.  Effective  January  1, 
1990  only  referee  stations  can  issue  cost 
exceedence  waivers.  Referee  stations 
also  provide  motorists  with  free, 
independent  checks  and  evaluations  of 
their  vehicles  when  certain  test  disputes 
or  conditions  exist  If  the  referee 
determines  that  a  smog  check  station 
has  inspected  the  vehicle  improperly, 
BAR  is  informed  of  the  findings  for 
possible  enfcHcement  action. 

9.  A  public  awareness  plan.  Through 
its  information  office,  BAR,  with  the 
assistance  of  a  public  relations  firm, 
promotes  consumer  awareness  of  the 
Smog  Check  Program  in  a  niunber  of 
ways,  such  as  arranging  for  aimiversary 
events,  elementary  school  educational 
programs  and  speaking  engagements; 
and  producing  press  releases,  news 
stories,  and  television  and  radio  public 
service  annoimcements.  In  addition, 
when  the  program  is  scheduled  for 
implementation  in  a  new  geographic 
area,  special  workshops  are  held  prior 
to  the  effective  implementation  date. 
BAR  also  maintains  a  toll-free  "hot-line" 
for  consumers. 

10.  A  mechanics  training  program. 
The  California  program  requires  that  in 
order  to  become  a  qualified  smog  check 
mechanic,  the  applicant  must 
demonstrate  eligibility  to  take  BAR's 
qualification  examination  by  submitting 
proof  of  experience  or  by  successfully 
completing  the  Clean  Air  Car  course 
(developed  and  approved  by  BAR)  and 
passing  a  qualification  examination. 
BAR  has  two  qualification 
examinations,  a  limited  examination 
which  qualifies  the  mechanic  to  test 
inspect  adjust,  and  repair  the  emission 
control  pystems  on  only  1979  and  earlier 
model-year  vehicles,  and  an  unlimited 
examination  which  permit  work  on  the 
emission  control  systems  on  all  vehicles. 

Program  Compliance  With  Minimum 
National  Requirements.  The  California 
i/M  program  was  audited  by  EPA  in 
1386.  As  part  of  the  audit  a  re-analysis 
was  performed  that  showed  that  the 
program  was  exceeding  the  minimum 
national  I/M  requirements. 

d.-e.  Proposed  EPA  Action  on  ARB 
Commitments.  The  State  currently  plans 
to  adopt  the  following  proposed  control 
measures.  These  measures  include: 

(1)  Further  evaporative  control/larger 
canisters  for  all  gasoline  Vehicles; 

(2)  Emission  standards  for  new  Heavy 
Duty  Construction  Equipment; 

(3)  Lower  gasoline  vapor  pressure 
standard; 


(4)  Lower  NO.  standard  for  Gasoline 

Light  Duty  Vehicles; 

(5)  Lower  NO,  standard  for  Heavy 
Duty  Diesel  Trucks; 

(6)  Retrofit  particle  traps  on  Heavy 
Duty  Diesel  Trucks; 

(7)  Emission  standards  for  Off-Road 
Motorcycles. 

If  any  of  these  measures  is  adopted  as 
an  enforceable  regulation  and  submitted 
as  a  SIP  revision  before  the  final  FIP  is 
issued,  EPA  intends  to  propose  approval 
of  the  regulation  in  a  separate  notice 
unless  the  State  measure  is,  at  that  time, 
less  stringent  than  an  applicable  federal 
measure  imposed  under  the  FIP.  EPA 
would  simultaneously  propose  to  adjust 
the  final  FIP  mobile  source  control 
measures  to  reflect  the  added  SIP 
credits  and  to  avoid  duplicating  the 
State  controls  with  Federal  measures. 

/.  Mobile  source  control  measures — 
on-road  vehicles  and  fuels — (1)  Addition 
of  heavy  duty  gasoline  vehicles  to  the 
I/M  program.  Effective  January  1, 1990 
heavy  duty  gasoline  vehicles  were 
required  to  undergo  an  exhaust  emission 
tailpipe  test  and  anti-tampering 
inspection,  biennially,  as  is  required  of 
other  vehicles  already  in  the  program. 
"Hie  regulations,  including  the  cutpoints 
for  the  tailpipe  test  are  included  in  the 
TSD. 

(2)  Establish  new  dieselfuel  quality 
standard.  On  November  17. 1988  ARB 
adopted  regulations  which  lowered  the 
aromatic  and  sulfur  content  of  diesel 
fuel.  On  or  after  October  1, 1993  the 
maximum  allowable  sulfur  content  of 
vehicular  diesel  fuel  is  500  parts  per 
million  by  weight.  This  is  the  same  limit 
that  was  already  in  effect  in  the  SCAB 
and  Ventura  County.  The  regulations 
also  limit  the  maximum  allowable 
aromatic  hydrocarbon  content  to  10 
percent  by  volume  effective  on  the 
above  date. 

Under  section  211(c)(4)(B)  California 
is  allowed  to  prescribe  and  enforce  its 
own  regulations  with  respect  to  motor 
vehicle  fuels. 

(3)  Lower  ROG  and  CO  Standards  for 
Gasoline  Light-Duty  Vehicles.  Revised 
HC  and  CO  exhaust  emission  standards 
for  passenger  cars  and  light-duty  trucks 
were  adopted  on  June  8, 1989.  The  50,000 
mile  certification  standards  are  as 
follows: 


Vehicte 


Vahideclass 


Passenger  care  and  light- 
duty  trucks.  (0-3750  bs. 
loaded  vehicie  weight 
(LWiO). 

Ught-duty  trucks,  (3751- 
5750  lbs.  LVW). 

The  new  regutatkxis  also 
oerlilicatkjn  standard:  ° 


Standard 


0.25  g/mi  non- 
methane  (NM)  HC 
3.4  g/mi  CO 

0.32  g/mi  NMHC 
4.4  g/mi  CO 

a  100,000  mla 


Passenger  care  and  IgM- 
duiy  mjcks,  (0-3750  be. 
LVW). 

UgM-duty  trucks,  (3751— 
5750  bs.  LVW). 


Standard 


0.31  g/mi  NMHC 
4.2  g/mi  00 

0.40.  g/mi  NMHC 
5.5  g./mi  CO 


The  standards  are  phased  in 
begiiming  v^th  the  1993  model  year. 
Each  manufacturer  must  certify  a 
minimum  of  40%  of  its  1993  model  year 
vehicles,  80%  of  its  1994  model  year 
vehicles,  and  100%  of  its  1995  and 
subsequent  model  year  vehicles  to  the 
standards.  Compliance  with  the 
standards  in-use  is  also  phased-in.  100% 
compliance  will  be  required  beginning 
with  the  1997  model  year.  Actual  testing 
for  in-use  compliance  will  be  limited  to 
vehicles  which  have  accumulated  less 
than  75,000  miles. 

(4)  h  (5)  Lower  PM  Emission  Standard 
for  Medium-Duty  and  Light-Heavy  Duty 
Diesel  Trucks  and  Lower  ROG,  CO,  and 
NO,  Emission  Standards  for  Medium- 
Duty  and  Light-Heavy  Duty  Trucks.  The 
ARB  adopted  in  June  1990  more 
stringent  emission  standards  and  test 
procedures  for  trucks  ranging  bom  6,000 
to  14,000  lbs.  gross  vehicle  weight 
(GVW).  All  trucks  in  this  weight 
category  will  be  reclassified  as  medium- 
duty  vehicles.  Both  50,000  and  120.000 
mile  standards  have  been  adopted. 
Manufacturers  have  the  option  to 
conduct  emission  testing  of  incomplete 
vehicles  on  a  chassis  or  engine 
dynamometer  at  a  loaded  test  weight 
However,  all  other  vehicles  up  to  14,000 
lbs.  would  be  emission  tested  on  a 
chassis  dynamometer  at  a  loaded  test 
weight  The  load  is  curb  weight  plus  50 
percent  of  the  load  carrying  capacity  of 
the  vehicle  (or  the  average  of  the 
vehicle's  ciu-b  weight  and  GVW.)  In 
addition,  the  NO,  standard  for  light-duty 
trucks.  3751-5750  lbs.  LVW,  was 
lowered  from  1.0  to  0.7  g/mi  to  be 
consistent  with  the  adopted  passenger 
car  NO,  standard  and  the  medium-duty 
vehicle  NO,  standard. 

Implementation  of  the  emission 
standards  is  scheduled  from  1995 
through  1998.  Certification  compliance 
will  be  phased-in  over  two  years  (50 
percent  in  the  1995  model  year  and  100 
percent  in  the  1996  model  year).  Less 
stringent  in-use  compliance  is  required 
for  the  1995, 1996  and  1997  model  years. 
Complete  certification  and  in-use 
compliance  is  slated  for  the  1998  model 
year.  Sunmiaries  of  the  emission 
standards  and  implementation  schedule 
along  with  the  regulations,  are  included 
in  the  TSD. 

(6)  Improved  I/M  program  and 
elimination  of  excess  emissions  from 
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li^t  cmd  medium-duty  trucks.  AKB 
believes  that  the  short  and  long  term 
improvements  to  the  I/M  program  wiB 
reduce  consciraer  related  excess 
emissions.  Other  measiHes  such  as  the 
revised  in-nse  recall  program  and  on- 
board diagnostic  systems — phase  11 
(ORB-II),  are  expected  to  result  in 
increased  durability  of  emission  contnrf 
systems  and  correct  manufacturer 
related  excess  emissions.  ARB  believes 
the  combination  of  these  programs  wiU 
result  in  the  elimination  of  excess 
emissions  so  that  199S  and  newer  modd 
year  vehicles  will  meet  certification 
standards  in-use. 

Not  all  of  the  proposed  improvements 
to  the  I/M  program  have  been  adopted 
by  the  legisiature  or  where  the  authority 
exists  into  regulation.  Two  significant 
changes  to  the  pro^m  were 
implemented  January  1, 1990.  First,  the 
repair  cost  Hmit  was  raised  firom  $50  for 
all  model  year  vehicles  subject  to  the 
program  to  the  following: 


19eS-1971„ 
1972-1974. 

197S-1979 

1960-1969.. 
1990+ 


Rspafroosl 


tsi 

S90 

$12S 
tt75 
S300 


Second,  waivers  can  only  be  issued 
by  the  Bureau  of  Automotive  Repair's 
contractor  run  referee  stations  rather 
than  authorized  "Smog  Check"  stations. 
This  requirement  should  result  in  more 
uniform  criteria  being  applied  to  the 
issuance  of  cost  waivers.  As  a  result  of 
these  changes  EPA  expects  that  die 
waiver  rate  will  decrease  from  its 
current  levd  of  approximately  20 
percent  to  10  percent 

EPA  applauds  the  State's  adoption  of 
various  measures  designed  to  increase 
emission  control  durability  and  reduce 
excess  emissions.  ARB  has  not. 
however,  submitted  sufficient 
documentation  to  substantiate  the 
assumption  that  1995  and  newer 
vehicles  will  meet  their  certification 
standards  in-use.  EPA  is  prc^osing  to 
credit  the  OBD-D  requirement.  Specific 
credits  will  be  assigned  to  this  measure 
as  soon  as  the  methodology  which  is 
being  developed  in  conjunction  with 
EPA's  rulemaking  in  this  area,  is 
finalized. 

(7)  Heavy  duty  diesel  smoke 
enforcement.  The  projected  adoption 
date  for  the  heavy-duty  diesel  smoke 
enforcement  program  has  been  delayed 
until  October,  1990.  This  program  has 
undergone  substantial  revision  since  it 
was  submitted  to  EPA  as  part  of  the 
Post-ioe?  CMVP.  EPA  will  comment  on 


this  program  when  the  revised  program 
is  submitted  for  SIP  approval. 

(8)  New  low  emitting  fuel  buses. 
Beginning  with  the  1991  model  year  the 
PM  standard  for  urban  bos  engines  will 
be  0.1  g/Bhp-hr.  Control  of  particulate 
emissions  form  heavy-duty  diesel 
engines  is  expected  to  be  achieved 
throtigh  the  use  of  particulate  traps. 
Since  this  control  technology  is  still 
under  development,  alternatives  for 
meeting  the  standard,  such  as  the  use  of 
methanol  fueled  buses  are  b^ng 
considered.  The  use  of  methanol  is 
expected  to  reduce  NO|  as  well  as  FM 
emissions.  Althou^  the  actual  mass  of 
HC  emissions  may  increase.  ROG 
emissions  are  expected  to  remain  the 
same  because  die  reactivity  of  the  HC 
emissions  is  lowered  by  ai^roximately 
the  same  rate,  llie  onission  benefits  to 
be  obtained  from  diis  measure  need  to 
be  re-evaluated  after  an  updated 
assessment  is  obtained  regarding  the 
tjrpes  of  buses  that  will  be  available  and 
that  are  likely  to  be  purchased  in  1991 
and  later  years. 

(9)  Lower  gasoline  vapor  pressure. 
Current  State  regulations  require  that 
the  RVP  of  gasoline  not  exceed  9i)  psi 
for  the  seven  month  period  of  April  1 
through  October  31  in  the  South  Coast 
basin.  To  further  control  evaporative 
emissions  from  diurnal,  hot  soak, 
refueling  and  running  losses,  ARB  has 
proposed  to  lower  the  maximum 
allowable  RVP  to  8i)  psi  for  same 
control  period  be^nning  in  1992. 
Adoption  of  revisions  to  the  regulation 
is  scheduled  for  September  1990. 

Under  EPA's  final  rulemaking  for 
volatiUty  control  a  RVP  hmit  of  9.0  psi 
for  the  month  of  May  and  a  7.8  psi  limit 
for  June  through  September  15  will  be  in 
effect  for  the  entire  state  of  California 
beginning  in  1992.  In  section  VII  of  this 
notice,  as  one  its  HP  measures,  EPA  is 
proposing  more  stringrat  volatility 
controls  for  the  South  Coast 

(10)  Further  evaporative  control/ 
larger  canisters  for  all  gasoline 
Vehicles.  ARB  is  considering  revisions  to 
its  current  evaporative  emissions  test 
procedure.  The  proposed  changes 
include  increasing  the  duration  and 
temperature  range  of  the  diurnal  heat 
build,  modifications  to  the  hot  soak 
procedure,  and  the  inclusion  of  pretest 
preconditioning  operation.  The  net  result 
of  the  proposed  changes  would  be  to 
increase  the  difficulty  in  meeting  the  2.0 
gram  per  test  I-IC  standard  and  will 
require  the  evaporative  emission  control 
systems  to  be  more  effective. 
Implementation  of  this  measure  is 
currently  proposed  for  1995. 

(11)  Lower  NOt  standard  for  gasoline 
light-duty  vehicles.  As  part  of  its  Low- 
emission  Vehicles/Clean  Fuels  Program, 


ARB  has  proposed  a  0.20  g/ml  NO, 
emission  standard  for  its  li^-duty  low 
emission  vdiicles  (LEVs)  and  ultra-low 
emission  vehicles  (ULEVs).  Phase-in  of 
LEVs  begins  with  die  1997  model  year. 

(12)  Lower  NO^  standard  for  heavy- 
duty  diesel  trucks.  Effective  %vith  the 
1991  model  year,  the  NO.  standard  for 
heavy-duty  diesel  trucks  is  5.0  g/bhp-hr. 
ARB  is  considering  lowering  the 
standard  to  4.0  g/bhp-hr  beginning  with 
the  1997  model  year.  ARB  estimates  that 
half  of  the  heaivy-duty  vehicles  on  the 
road  are  California  registered 

(13)  Retrofit  particle  traps  on  heavy- 
duty  diesel  trucks.  This  measure  would 
reduce  particulate  nnissions  from 
heavy-duty  trucks  already  in  service  by 
requiring  the  use  of  particulate  traps.  A 
demonstration  program  is  scheduled  to 
begin  in  1991. 

(14)  Low-emission  vehicles,  clean 
fuels,  and  gasoline.  This  proposed  State 
program,  scheduled  for  adoption  in 
September  1990,  is  discussed  in 
connection  with  EPA's  proposed  Ultra 
Clean  Motor  Vehicle  Program  (see 
section  VII.G.,  below). 

g.  Mobile  source  control  measures — 
off-road  vehicles — (1)  Off-road  heavy- 
duty  construction  equipment.  As  with 
the  move  toward  low  and  ultra-low 
emission  oo-road  vehicles,  ARB  intends 
to  propose  standards  that  wiU  promote 
the  use  of  clean  fuels  and  the 
development  of  emission  control 
technologies  lot  off-road  vehicles. 
Certification  test  procedures  and 
emission  standards  for  heavy-duty  (40 
HP  and  over)  construction  and  farm 
equipment  beginning  with  the  1995 
model  year  have  been  proposed.  The 
proposal  also  includes  requirements  for 
pre-1995  model  year  engines  rebuilt  after 
1995. 

(2)  Emission  Standards  for  off-road 
motorcycles.  This  measure  would 
establish  exhaust  emission  standards 
for  off-road  motorcycles,  which  are 
currently  uncontrolled,  similar  to  those 
for  on-road  vehicles.  Adoption  of  this 
issue  is  scheduled  for  June,  1996. 

h.  Consumer  Products  Control 
Measures.  A  large  number  of  consumer 
products  contain  varying  quantities  of 
VOCs.  The  use  of  consumer  products  in 
and  around  the  homes  found  in  the 
SCAB  contribute  significant  levels  of 
VOC  emissions.  The  California  Clean 
Air  Act  (enacted  in  1988)  authorizes  the 
ARB  to  adopt  by  January  1. 1992, 
statewide  consumer  products 
regulations  to  achieve  the  maximum 
feasible  reduction  of  VOC  emissions 
from  this  category.  ARB  has  proposed  to 
achieve,  by  the  year  2000,  a  50  percent 
statewide  reduction  from  the  estimated 


230  tons  per  day  of  VOC  emissions  from 
consumer  products  statewide. 

Section  41712  of  the  California  Health 
and  Safety  Code  defines  a  consumer 
product  as  a  chemically  formulated 
product  used  by  household  and 
institutional  consumers,  inchiding,  but 
not  limited  to:  Detergents;  cleaning 
compounds',  polishes;  floor  finishes; 
cosmetics;  personal  care  products; 
home,  lawn,  and  garden  products: 
disinfectants;  sanitizers;  and  automotive 
specialty  products.  Because  the 
consumer  prodsct  category  represents 
thousands  of  products,  ARB  grouped 
their  proposed  regulatory  schedule  into 
five  areas:  antiperspirants  and 
deodorants  (adopted  November  1980); 
personal  care  products  (by  July  1990); 
household  products  (by  January  1991): 
automobile/industrial  products  (by  July 
1991);  and  household  pesticides  (by  July 
1992).  EPA  will  propose  action  on  these 
regulations  as  they  are  submitted  as  a 
SIP  revision. 

(1)  Control  of  emissions  from 
underarm  products.  Emission 
Commitment  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years 
(2000  and  2010)  control  category 
emission  inventory  totals  are:  3.4, 4.3, 
and  5.9,  respectively.  Similarly,  the 
projected  year  control  measure  emission 
reductions  are:  3.7  and  5.0.  respectively. 
Thus,  the  projected  year  control 
category  emission  balances  are:  0.6  and 
0.9,  respectively. 

Adoption  commitment  in  the  AQMP  in 
1902  by  ARB;  adoption  completed  in 
November  1989:  regulations  have  not  yet 
been  submitted  as  a  SIP  revision. 

(2)  Control  of  emissions  from 
domestic  products.  Emission 
Commitment  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years 
(2000  and  2010)  control  category 
emission  inventory  totals  are:  96.3, 120.3, 
and  131  0,  respectively.  Similarly,  the 
projected  year  control  measure  emission 
reductions  are:  64.8  and  74.6, 
respectively.  Ilius,  the  projected  year 
control  category  emission  balances  are: 
55.5  and  56.4,  respectively.  Adoption 
commitment  in  the  AQMP  1992  by  ARB. 

4.  Proposed  action  on  SCAQMD's 
control  measures — a.  Introduction  to 
SCAQMD's  responsibilities.  Under 
State  law,  the  SCAQMD  has  very  broad 
authorities  and  responsibilities  for 
developing,  adopting,  and  enforcing  air 
pollution  controls  on  stationary,  area, 
indirect,  and  some  mobile  sourees.  The 
AQMP  gives  the  SCAQMD 
responsibility  for  adopting  and 
enforcing:  (1)  By  the  end  of  1993,  67  Tier 
I  regulations  and,  if  and  when 
necessary,  contingency  regulations  to 
compensate  for  any  shortfall  in  the 
SCAC  measures  that  depend  upon  local 


government  action;  (2)  by  the  year  2000, 
Tier  n  regulations  for  sdvents  and 
coatings,  and  emission  charges  and 
regulations  requfring  more  stringent 
technology  for  new  and  existing 
stationary  sources;  and  (3)  by  the  year 
2007,  Tier  III  regulations  for  non-reactive 
solvents. 

b.  Tier  I  control  measures.  The  Tier  I 
control  measure  commitments  by  the 
Governing  Board  of  the  SCAQMD 
should  result  in  the  adoption  and 
implementation  of  controls  on  an 
expeditious  schedule.  The  Tier  I  control 
levels  reflect  the  expeditious 
development  and  adoption  of 
regulations  that  go  beyond  the  RACT 
level  of  control  applicable  in  most  other 
nonattainment  areas  of  the  coimtry. 
Indeed,  many  of  the  Tier  I  control 
categories  have  not  yet  been  regulated 
in  any  area.  Nevertheless,  the  Tier  I 
controls  stop  short  of  requiring 
application  of  technologies  that  have  not 
yet  been  shown  to  be  feasible  either  for 
the  affected  source  category  or  for  a 
similar  source  category. 

EPA  proposes  to  approve  all  of  the 
SCAQMD  commitments  for  the  control 
measures  discussed  below,  since  they 
are  specific  feasible,  enforceable, 
within  the  expected  resources  and 
authorities  of  the  SCAQMD,  and  are 
consistent  with  the  Act's  requirements 
for  apphcation  of  reasonably  available 
control  measures.  While  the 
commitments  do  specify  the  year  of 
adoption  for  each  of  the  SCAQMD 
measures,  the  implementation  schedules 
for  all  of  the  SCAQMD  Tier  I  rules  are 
merely  displayed  graphically  as 
extending  from  1988  to  2000. 
TIER  1  VOLATILE  ORGANIC  COMPOUND 
(VOC)  CONTROL  MEASURES: 

(1)  Further  Emission  Reductions  from 
Wood  Flatstock  Coating.  A-1.  The  rule  will: 
— Eliminate  small  source  exemption  of  less 

than  3  gallons  per  day. 
—Lower  the  VOC  limit  for  coating  used  on 

printed  interior  wall  panels. 
— Replace  conventional  coatiiig  systems  with 

ultraviolet  cure  systems. 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (19as)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  0.9, 0.9,  and  a9, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  0.4 
and  0.4,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  0.5 
and  0.5,  respectively. 

Adoption  Commitment  1983,  by  SCAQMD. 

(2)  Miscellaneous  Wood  Products  A-2.  The 
rule  will  require: 

— Reformulation  of  coating  products. 
— More  efficient  application  equipment 
— Add-on  control  device  option. 

Emission  Content  (Tons  of  OC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 


inventory  totals  arc  2L2, 30.5,  and  31.8, 
respectively.  Similarly,  the  projected  year 
control  measvs  eaissioB  reductions  ara:  ZLa 
and  29.7.  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
2.0  and  Z2,  respectively.  However,  emissioa 
reduction  credits  from  transfer  efficiency 
requirements  an  not  creditable  under 
existing  EPA  policy. 

Adoption  Commitment  Adopted  August  5. 
1988  as  SCAQMD  Rule  1138. 

(3)  Further  Emission  Reductions  from  Can 
and  Coil  Coating.  A-3.  The  rule  will: 
— Lower  solvent  limits. 
—Require  operating  and  maintenance  plans 

for  control  equipment 
— Require  records  be  maintained  and 

submitted. 
— ^Establish  limits  on  interior  and  exterior 
coatings  on  new  and  reconditioned  drums, 
pails  and  lids. 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  8.4, 9.5,  and  9A 
respectively.  Sisularly,  the  projected  year 
control  measure  emission  reductions  are:  0.5 
and  0.5,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  9.0 
and  9.3,  respectively. 

Adoption  Commitment  Partially  completed 
by  adoption  of  November  3, 1989.  SCAQMD 
Rule  1125.  Remainder  1988.  SCAQMD. 

(4)  Further  Emission  Reductions  from 
Aerospace  Assembly  and  Component 
Coating.  A-4.  The  rule  will  require: 
—Transfer  efficiency  (65%) 
^teformation 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totab  are:  7.3,  5.5,  and  5.7, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  1.8 
and  1.9,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  3.7 
and  3.8,  respectively.  However,  emission 
reduction  credits  from  transfer  efRciency 
requirements  are  not  creditable  under 
existing  EPA  policy. 

Adoption  Commitment  Adopted  in  April, 
1990. 

(5)  Further  Emission  Reductions  from 
Automobile  Assembly  Coating,  AS.  The  rule 
will  require: 

^Higher  transfer  efficiency 
— Add-on  control  devices 
— Reformulation 
— ^Tuae  of  day  controls 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  5.9,  5.9,  and  8.1. 
respectively.  Similarly,  the  projected  year 
control  measure  emission  r«'ductions  are:  1.2 
and  1.2,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  4.7 
and  4.9,  respectively.  However,  emission 
reduction  credits  from  transfer  efficiency 
requirements  are  not  creditable  under 
existing  EPA  policy. 

Adoption  Commitment  1989,  by  SCAQMD. 

(6)  Substitute  Solvents  Used  in  Automobile 
Refinishiag,  A-6.  The  rule  will  require: 
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— ^Alternate  solvents  and  coatings 
— Improv^ed  transfer  efficiency 
— Improved  dean-up  equipment 
— Add-on  controls 

Emission  Content  (Tons  of  VOC/Day):  Hie 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  33.9, 43.3,  and  48.6, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  37.8 
and  42.3,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
5.5  and  6.3,  respectively.  However,  emission 
reduction  credits  from  transfer  efficiency 
requirements  are  not  creditable  under 
existing  EPA  policy. 

Adoption  Commitment:  Adopted  July  8, 
1968,  as  SCAQMD  Rule  1151. 

(7)  Substitute  Coatings  Used  in  Marine 
Vessel  Coating,  A-7.  The  rule  will  require: 
— Reduced  solvents  in  coatings 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  3.2, 3.3,  and  3.5, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  1.0 
and  1.0,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  2.3 
and  2.5,  respectively. 

Adoption  Commitment-  Adopted  November 
4. 1988,  as  SCAQMD  rule  1106. 

(8)  Further  Control  of  Emissions  from 
Architectural  Coatings,  A-8a.  The  rule  will: 
— ^Delete  exemptions 

— Require  the  use  of  low  VOC  or  waterbome 
coatings 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  63.8, 44.0,  and  49.7, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  11.0 
and  12.4,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
33.0  and  37.3,  respectively. 

Adoption  Commitment:  Adopted  February, 
1990. 

(9)  Further  Emission  Reductions  from 
Paper,  Fabric  and  Film  Coating,  A-A  The  rule 
will  require: 

— Lo'v  solvent  coatings 
— Recordkeeping 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  23.5,  24.4,  and  25.5, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  0.2 
and  0.3,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are  24.2 
and  25.2.  respectively. 

Adoption  Commitment- 1993.  by  SCAQMD. 

(10)  Further  Emission  Reductions  from 
Graphic  Art  (^rations,  A-10l  The  rule  will 
require: 

— Daily  compliance  for  small  sources 
— Recordkeeping  for  small  sources 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  5.9. 4.8,  and  5.0. 
respectively.  The  projected  year  control 
measure  emission  reductions  are  minor.  Thus, 


the  projected  year  control  category  emission 
balances  are  not  determined 
Adoption  Commitment- 1980,  by  SCAC^ID. 

(11)  Substitute  Solvents  Used  for  Clean-up 
of  Surface  Coating,  A-11,  The  rule  will 
require: 

— Substitute  solvents 

— ^Improved  clean-up  procedures 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  13.0, 13.6,  and  14.6, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  10.2 
and  IID,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
3.4  and  3.6.  respectively. 

Adoption  Commitment  1989,  by  SCAQMD. 

(12)  Further  Emission  Reductions  from 
Metal  Cleaning  and  Degreasing,  A-12.  The 
rule  will  require: 

— Add-on  controls 
— Posted  operation  requirements 
— Increased  freeboard  ratio 
— Eliminating  exemptions 
— Outreach  program 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  23.3,  31.6,  and  35.7, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  15.8 
and  17.9,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
15.8  and  17.8,  respectively. 

Adoption  Commitment- 1989,  by  SCAQMD. 

(13)  Control  of  Emissions  from  Rigid  and 
Flexible  Disc  Manufacturing  Operation,  A- 
13.  The  rule  will  require: 

— Covers  for  coating-mixing  vats 
— Low  VOC  formulations 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  2.0,  2.8,  and  3.0, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are;  2.4 
and  2.5,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  0.4 
and  0.5,  respectively. 

Adoption  Commitment  1969,  by  SCAQMD. 

(14)  Control  of  Emissions  from  Expanding 
Plastics  and  Blowing  Foam  Manufacturing 
Operation,  A-14.  The  rule  will  require: 

— ^Add-on  controls 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  3.0, 5.2.  and  5.7, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are;  4.2 
and  4.6,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  1.0 
and  1.1.  respectively. 

Adoption  Commitment  1989,  by  SCAQMD. 

(15)  Control  of  Emissions  from 
Semiconductor  Manufacturing  Operation,  A- 
15.  The  rule  will  require: 

— ^Add-on  controls 

— Housekeeping  requirements 

— Conversion  to  positive  photoresist 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 


inventory  totals  are:  1.4. 2.0,  and  2.2. 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  1.8 
and  2.0,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  0.2 
and  0.2,  respectively. 

Adoption  Commitment-  Adopted  July  8, 
1968,  as  SCAQMD  Rule  1164. 

(16)  Further  Emission  Reductions  from 
Perchloroethylene  Dry  Cleaning  Operation, 
A-18.  Emission  Commitment  (Tons  of 
VOC/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  total  are:  15.7, 
21.6,  and  24.5,  respectively.  Similarly,  the 
projected  year  control  measure  emission 
reductions  are:  5.4  and  6.1.  respectively.  Thus, 
the  projected  year  control  category  emission 
balances  are:  16.2  and  18.4,  respectively.  This 
rule  will  require: 

— Operating  requirements 
— Eliminating  exemptions 

Adoption  Commitment  1991,  by  SCAQMD, 
contingent  upon  EPA  determination  regarding 
the  photochemical  reactivity  and  toxicity  of 
perchloroethylene. 

(17)  Further  Emission  Reductions  from 
Petroleum  Dry  Cleaning  Operation,  A-17. 
The  rule  will  require: 

—Operating  requirements 
— ^Eliminating  exemptions 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1965)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  0.7, 1.1,  and  1.2. 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  0.9 
and  1.0,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  0.2 
and  0.2,  respectively. 

Adoption  Commitment  1991,  by  SCAQMD 

(18)  Control  of  Emissions  from  Solvent 
Waste,  A-20.  The  rule  will  require: 

— Prohibiting  improper  disposal  of  solvent 

wastes 
.^Waste  minimization 
— Outreach  program 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  have  not  been  determined. 
Similarly,  the  projected  year  control  measure 
emission  reductions  have  not  been 
determined.  Thus,  the  projected  year  control 
category  emission  balances  have  not  been 
determined. 

Adoption  Commitment  1993,  by  SCAQMD. 

(19)  Further  Emission  Reductions  from 
Adhesivea.  A-21.  The  rule  wrill  require: 
— Low  VOC  formulations 

— Higher  transfer  efficiency 

— Closed  systems  for  equipment  cleaning 

operations 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010]  control  category  emission 
inventory  totals  are:  13.6, 14.6,  and  15.3, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are;  7.3 
and  7.6,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  7.3 
and  7.7,  respectively.  However,  emission 
reduction  credits  from  transfer  efficiency 


tequiranents  arc  not  creditable  under 
existing  EPA  poticy. 

Adoption  Coaunitment  1989,  by  SCAQMD. 

\;2D)  Petroleum  and  Gas  Production- 
Control  of  Emissions  from  Gasoline  Transfer 
Fail  Safe  Phaae-I  Vapor  Recovery  Systems, 
B-1.  The  rule  will  require: 
—Fail-safe  Phase  I  vapor  recovery  systems 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1986)  and  projected  yean  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  3.7. 4A  and  4.1. 
respectively.  The  projected  year  control 
measure  emission  reductions  are  not 
determined.  Tkas,  the  projected  year  control 
category  emission  balances  are  not 
determined. 

Adoption  Commitment  1883,  by  SCA(^ID. 

(21)  Control  of  Emissiom  from  Gasoline 
Transfer  Improved  hmtalJation  and  Repair  of 
Phase-II  Vapor  Recovery  Systems,  A-2.  The 
rule  will  require: 

— Licensing  of  emission  control  contractor* 

Emission  Content  (Tons  of  VOC/Day);  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emissioii 
inventory  totals  are:  3.a  4.2.  and  4.3, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  rednctiona  ate:  0.4 
and  0.4,  respectively.  Tbne.  the  proiected  year 
control  categoH'  emisskm  balances  are:  3.S 
and  3A  respectively. 
Adoption  Commitaiatt:  198a  by  SCA(M)- 

(22)  Control  ofEmisskms  from  Open 
Sumps,  Pitt,  and  Wastewater  Separators,  3- 
3.  The  rule  will  require: 

— Covers 

—Replacement  with  enclosed  tanks 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (19SS)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  Z.3, 2.4,  and  2.S, 
respectively.  Similarly,  the  projected  year 
control  measure  emission  reductions  are:  2.2 
and  2.3.  respectively.  Tbua.  the  projected  year 
control  category  emission  balances  are:  0.2 
and  0.2,  respectively. 

Adoption  Commitment  1991.  by  SCAQMD. 

(23)  Control  of^issions  from  Pleasure 
Boat  Fueling  Operations,  B-4.  The  rule  will 
require: 

— Phase  0  vapor  recovery  equipment 

Emission  Cofitent  (Tons  of  VOC/Day):  The 
base-year  (1986)  and  projected  year*  (2000 
and  2010)  contr^  category  emission 
inventory  totals  are:  0.5,  OA  and  0.7, 
respectively  Similarly,  the  projected  yetf 
control  meH<>iire  emission  reductions  are:  CS 
and  0.7.  respectively.  Thus,  the  pro)ected  year 
control  category  emission  balances  are:  0J> 
and  0.0,  respectively. 
Adoption  Commitment  1992.  by  SCAQMD. 

(24)  Control  of  Emissions  from  Cyclic 
Steam  Production  Wells,  B-8.  The  rule  will 
require: 

— Gas  collection 
— Flaring 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1S85)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  ai.  ai.  and  ai. 
respectively.  Similarly,  the  projected  year 
control  measure  emissioo  reductions  are:  0.1 
and  0.1.  res'''*ct<v<!ly.  Thus,  the  projected  year 


cootroi  category  emission  beUaces  are:  OO 
and  OA  respecttvoiy. 
Adoption  Commitment  1909,  by  SCAQMD. 

(25)  Control  of  Emissions  from  Pttrohum 
Refinery  Flares  (All  PoUulants}.  B-IZ  Tfas 
rule  wiU  require: 

—Step  1— Monitorfa^  of  flare  operations 
— Evaluation  and  raconmendatian  ol  control 

technologies 

— Step  II — ^Implementation  of  control 
technologies 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  0.5, 0.6,  and  a7. 
respectively.  The  projected  year  control 
measure  emission  reductions  are  not 
determined.  Thus  the  projected  year  control 
category  emission  balances  are  not 
determined. 

AdoptioB  Commitment  19S3,  by  SCAQMD. 

(26)  Farther  Emission  Reductions  from 
Valves.  Pumps,  Compmsms,  and  Pressure 
Relief  Devices  Used  in  Oil  and  Gas 
Production  Fields,  Natural  Gas  Processing 
Plants,  Refineries  and  Chemical  Plants.  B-13. 
The  rule  will  require: 

— Inspection  and  maintenance  program 

Emission  Content  (Ton*  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  15.5, 15.5  and  15.8, 
respectively.  The  projected  year  control 
measure  emission  reductions  are:  11.6  and 
11.9,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  3.9 
and  3.9,  respectively. 
Adoption  Commitment  lOOa  by  SCAQMD. 

(27)  Commercial  and  Industrial 
Processes— ContnJ  of  Emissions  from  Large 
Commercial  Bakeries,  C-1.  The  mie  will 
require: 

— Add-on  control* 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1986)  and  proiected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  5.8, 5.4  and  5.4, 
respectively.  The  projected  year  control 
measure  emission  reductions  are:  1.8  and  lit, 
respectively.  Thus,  the  projected  year  control 
category  emission  bdi<inces  are:  3.6  and  3.6, 
respectively. 

Adoption  Commitment  1993,  by  SCAQMD. 

(28)  Control  of  Emissions  from  Non-Utility 
Internal  Combustion  Engines  [All  Pollutants], 
C-2.  The  rule  will  require: 

— Replacement  with  rieclric  motors 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  total*  ore:  7J1, 8.S  and  SA 
reapectively.  The  projected  year  control 
measure  emission  reductions  are:  8.5  and  83, 
respectively.  Thus,  the  projected  year  control 
category  emission  balances  are:  OJO  and  OA 
respectively. 
Adoption  Commitment  1990.  by  SCAQMD. 

(29)  Control  of  Emissions  from  Commercial 
Charbroiling  [VOC  and  PMJ,  C-^.  The  rule 
will  require: 

— Exhaust  control  technology 
—Grill  design  changes 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 


andano))  _    . 

inventory  tatala  m:  1 A  U  and  XA 
respectively.  The  projected  year  contral 
mrstirrr  — '— *«"  — ^»»«^t«M  »i»  i^  and  2J 
respectively.  Thus,  the  projected  year  control 
category  smitt^^v  balances  are:  0.2  and  0. 3, 
respecttvely. 
Adoption  Commitment  1991,  by  SCAC^fO. 

(30)  Further  Emission  Reductions  from 
Rubber  Products  Manufacturing  [VOC  and 
PMJ.  G-#.  The  rule  wiD  requfae: 
—Collection  system  with  dectrostatic 

precipitator  connected  to  a  ductwoii 
system  before  a  carbon  absorber — 
Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  pn^ected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  11.2, 14.7  and  15.8, 
respectively.  The  projected  year  control 
measure  emission  reductions  are:  11.0  and 
11.7  respectively.  Thu*.  the  projected  year 
control  category  emissioB  balances  are:  3.7 
and  3.9,  respectively. 
Adoption  Commitment  1991.  by  SCAQMD. 

(31)  Residential  and  Public  Sectors"—" 
Control  of  Emissions  from  Starter  Fhiid,  D-1. 
The  mle  will  require: 

—Use  of  aheniative  barbecue* 

— Reformulation 

— Restrict  usage  on  sammer  smog  episode 

days 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  cootroi  catOfOfy  emission 
inventory  totals  are:  2A,  2.5  end  rs, 
respectively.  Tim  projected  year  control 
measure  amission  rsdactions  are:  1 J  and  1.4 
respectivriy.Thos.  the  projected  year  contral 
category  emission  balaiices  err.  1.2  and  tA, 
respective. 

Adoption  Commitment- 1982.  by  SCAQMD. 

(32)  Control  of  Fugitive  Emissions  from 
Publicly  Owned  Treatment  Works.  D-3.  The 
rule  will  require: 

—More  stringent  limits  for  industrial  effluent 

discharged  to  sewage  treatment  plants 
—Add-on  controls  at  the  sewage  treatment 

plant 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1085)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  0.2,  OJ  and  OJ, 
respectively.  Tbe  projected  year  control 
measure  emission  reductions  are:  ai  and  ai 
respectively.  Thus,  the  projected  year  control 
category  emission  balances  are:  02  and  0.2, 
respectively.  

Adoption  Commitment  1982,  by  SCAQMD. 

(33)  Control  of  Emissions  from  Livestock 
Waste  [VOC  nij,  B-Z  The  rule  will  require 
—Requiring  alternative  uses 
^leqoiring  alternative  disposal  methods 
—Addition  of  water  to  compost  piles 
—Better  housekeeping  procedures 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (19S5)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  37  J,  38.4  and  40A 
respectively.  The  projected  year  control 
measure  emissioB  reductioru  are:  93  and  10.1 
respectively.  Thus,  the  projected  year  control 
category  emission  balances  are:  293  and  303, 
respectively. 

Adoption  Commitment:  1983,  by  SCAQMD. 
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(94)  loatallation  ofBmtAvaHeble  Retrofit 
Control  Technology  [M  PollutaataJ,  F-1.  The 
rule  wiU  require: 

— Be«t  available  retrofit  control  technology 
on  existing  permitted  •ooroea  « 

Emimtm  Content  (Too*  of  VOC/Day):  The 
base-year  (1965)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  174^  1824  and  182JI, 
respectively.  The  projected  year  control 
measure  emission  reductions  are:  44.1  and 
46.6  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  136.7 
and  146.2,  respectively. 
Ad(^on  Commitment  1902,  by  SCAQMD. 
(35)  Control  ofEmiaaiona  from  Exempt 
Equipment  [All  Pollutanta],  F-9.  The  role  will 
require: 

— Elimination  of  exemptions 

Emiasion  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals,  control  measure  emission 
reductions,  and  control  category  emission 
balances  have  not  been  determined. 

Adoption  Commitment  1992,  by  SCAQMD. 

(38)  Control  of  Emissions  from  Soil 
Decontamination,  F-7.  The  rule  will  require: 
— On-site  collection  of  VOC 
— Excavation  and  removal/On-site  treatment 
— InstaU  biological  degradation  system 
— ^Approved  equivalent  methods 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010]  control  category  emission 
inventory  totals  have  not  been  determined. 
The  projected  year  control  measure  emission 
reductions  are  shown  to  be:  10.0  and  lOJ) 
respectively.  However,  the  projected  year 
control  category  emission  balances  also  have 
not  been  determined. 

Adoption  Commitment  Adopted  August  5, 
1968.  as  SCAQMD  Rule. 

(37)  New  Source  Review  [All  Pollutants], 
F-a.  The  rule  will: 

— Set  limits  on  emission  increases  from  all 
new  and  modined  permitted  sources 
Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1985)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals  are:  221.0, 259.0  and  274.0, 
respectively.  The  projected  year  control 
measure  emission  reductions  are:  21J)  and 
44J)  respectively  (see  "Emission  Reduction" 
in  South  Coast  AQMP).  Thus,  the  projected 
year  control  category  emission  balances  are: 
238.0  and  230.a  respectively. 
Adoption  Commitment  1989,  by  SCAQMD. 

(38)  Phase-Out  Stationary  Source  Fuel  Oil 
and  Solid  Fossil  Fuel  Use,  F-10.  The  rule  *^: 

—Phase-out  of  use  of  fuel  oil  and  solid  fossil 
fuels 

Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1965)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals,  control  measure  emission 
reductions,  and  control  category  emission 
balances  have  not  been  determined. 

Adoption  Commitment  1990,  by  SCAQMD. 

(39)  Emission  Minimization  Management 
Plan  [All  Pollutants],  F-11.  The  rule  will 
require: 

— Emission  minimization  management  plan 


Emission  Content  (Tons  of  VOC/Day):  The 
base-year  (1965)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals,  control  oieasnre  emission 
reductions,  and  control  category  emission 
balances  have  not  been  determined. 

Adoption  Commitment  tWSK  by  SCAQMD. 

TIER  1  OXIDES  OF  NITROGEN  (NOJ 
CONTROL  MEASURES 

(40)  Petroleum  and  Gas  Production — 
Control  of  Emissions  from  Crude  Oil  Pipeline 
Heaters,  3-8.  The  rule  will  require: 
—Oxygon  trim 

— Flue  gas  recirculation 

— Low  NO,  burners 

— Selective  catalytic  reduction 

— Selective  non-catalytic  reduction 

— Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  0.02, 
0.02  and  0.02,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  0.01 
and  0.01.  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
0.01  and  0.01,  respectively. 

Adoption  Commitment  1963,  by  SCAQMD 

(41)  Control  of  Emissions  from  Petroleum 
Refinery  Flares  [All  Pollutants],  B-12.  The 
rule  will  require: 

Step  I — Monitoring  of  fare  operations 

— Evaluation  and  recommendation  of  control 

technologies 
Step  n — Implementation  of  control 

technologies 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  0.06, 
0.07,  and  0.06,  respectively.  The  control 
measure  emission  reductions  and  control 
category  emission  balances  have  not  been 
determined 

Adoption  Commitment  1993,  by  SCAQMD. 

(42)  Control  of  Emission  from  Oil  Field 
Steam  Generators,  B-14.  The  rule  will 
require: 

— Oxygen  trim 

— Flue  gas  recirculation 

— Low  No,  burners 

— Selective  catalytic  reduction 

— Selective  non-catalytic  reduction 

— ^Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  0.6, 
0.6  and  0.8,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  0.04 
and  0.04.  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
0.2  and  0.2,  respectively. 

Adoption  Commitment  1990,  by  SCAQMD. 

(43)  Control  of  Emissions  from  Petroleum 
Refinery  Heaters  and  Boilers.  3-15.  The  rule 
willrequirr. 

— Flue  gas  treatment 

— Combustion  modification 

— Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  40,2. 


31.7  and  31.g(  respectively.  The  projected  year 
control  measure  emission  reductions  are:  254 
and  2S.S,  respectively.  Thus,  the  projected 
year  control  category  emiasion  balances  are: 
6.3  and  3.4,  respectively. 

Adoption  Commitment  Adopted  August  5, 
1988.  as  SCAQMD  Rule  1109. 

(44)  Commercial  and  Industrial 
Processes — Control  of  Emissions  from  Non- 
Utility  Internal  Combustion  Engines  [All 
Pollutants],  C-2.  The  rule  will  require: 

— Replacement  with  electric  motors 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  81.6, 

29.2  and  30.3,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  29.2 
and  30.3,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
0.0  and  0.0,  respectively. 

Adoption  Commitment  1900,  by  SCAQMD. 

(45)  Control  of  Emissions  from 
Afterburners,  C>-S.  The  rule  will  require: 
— Post  combustion  treatment 

— Alternative  fuels 

— Other  equivalent  control  technologies 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  yean  (2000  and  2010)  control 
category  emission  inventory  totals  are:  3A 
3.3  and  3.5,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  2.3 
and  2.5,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  1.0 
and  1.0,  respectively. 

Adoption  Commitment  1993,  by  SCAQMD. 

(46)  Control  of  Emissions  from  Small 
Boilers  and  Process  Heaters,  C-7.  The  rule 
will  require: 

— Use  of  radiant  burner 

— Alternative  fuels 

— Other  comparable  control  technologies 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  2.8, 
3.2  and  3.4,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  2.4 
and  2.6,  respectively.  Thus,  the  projected  year 
control  category  emission  balances  are:  0.8 
and  0.8,  respectively. 

Adoption  Commitment  1992,  by  SCAQMD. 

(47)  Control  of  Emissions  from  Industrial, 
Institutional,  and  Commercial  Boilers,  Steam 
Generators,  and  Process  Heaters,  C-8.  The 
rule  will  require: 

— Combustion  modification 
— Flue  gas  treatment 
— ^Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  19.7, 

22.3  and  23.8,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  15.7 
and  16.7,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 
8.6  and  7.1,  respectively. 

Adoption  Commitment  Adopted 
September  9, 1988,  as  SCAQMD  Rule  1146. 

(48)  Control  of  Emissions  from  Stationary 
Gas  Turbines,  C-A  Th^  rule  ijrill  require:  '  '     . 


— Combustion  nodification  (steam  injection) 
— ^ue  gas  treatment  system  (selective 

catalytic  reduction) 
—Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  ZOlOi  control 
category  emission  inventory  totals  are:  17.5, 

37.7  and  37.7,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  22.6 
and  22.6,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 

15.1  and  15.1,  naspectively. 

Adoption  Commitment  1969,  adopted  by 
SCAQMD  as  Rale  1134. 

[AS]  Control  <iif  Emissions  from  Electric 
Power  Generating  Boilers,  C^IO.  The  rule  will 
require: 

— Combustion:  modification 
— Flue  gas  treatment  system  (selective 

catalytic  reduction) 
— Alternative  fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1965)  and 
projected  yean  (2000  and  2010)  control 
category  emission  inventory  totals  are:  At  A, 

39.2  and  41.8,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  27.4 
and  29.2,  respectively.  Thus,  the  projected 
year  control  category  emission  balances  are: 

11.8  and  12.6,  respectively. 
Adoption  Commitment  Adopted  by 

SCAQMD  as  Rule  1135. 

(50)  Residential  and  Public  Sectors— Out  of 
Basin  Transport  of  Biodegradable  Solid 
Waste  [All  Pollutants],  D-Z  The  measure  will 
require: 

— ^AII  Biodegradable  solid  waste  to  be 
transported  out  of  the  air  basin  for  disposal 
Emission  Content  (Tons  of  NO  jDay):  The 
base-year  (1963)  and  projected  years  (2000 
and  2010)  control  category  emission 
inventory  totals,  control  measure  emission 
reductions,  and  control  category  emission 
balances  have  not  been  determined. 

Adoption  Commitment  by  the  ARB  and  the 
SCAQMD;  for  1992,  by  Local  Governments. 

(51)  Control  of  Emissions  from  Swimming 
Pool  Water  Heating.  B-4.  The  rule  will 
require: 

— Installation  of  flat  plate  solar  coUecton 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals,  control 
measure  emission  reductions,  and  control 
category  emission  balances  have  not  been 
determined. 

Adoption  Commitment  by  the  ARB  and  the 
SCAQMD;  for  1990,  by  Local  Governments. 

(52)  Control  of  Emissions  from  Residential 
and  Commercial  Water  Heating,  D-5.  The 
rule  will  require: 

'^'— Installation  of  solar  equipment 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1085)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  13.3. 
10.7,  and  12.3,  respectively.  The  control 
measure  emission  reductions  and  control 
category  emission  balances  have  not  been 
determined. 

Adoption  Commitment  by  the  ARB  and  the 
SCAQMD;  for  199a  by  Local  Governments. 


(53)  Others— Installation  of  Best  Available 
Retrofit  Control  Technology  [All 
Pollutants]—,  F-1.  The  rule  will  requtav: 
—Best  available  retrofit  control  technology 

on  existing  permitted  sources 
Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  18.9, 
20.5  and  23.1,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  3.8 
and  4.1,  respectively.  Thus  the  projected  year 
control  category  emission  balances  are:  16.7 
and  lOA  respectively. 
Adoption  Commitment  1992,  by  SCAQMD. 

(54)  Control  of  Emissions  from  Exempt 
Equipment  [All  Pollutants]  F-6.  The  rule  will 
require: 

—Elimination  of  exemptions 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  yean  (2000  and  2010)  control 
category  emission  inventory  totals,  control 
measure  emission  reductions,  and  control 
category  emission  balances  have  not  been 
determined. 

Adoption  Commitment  Adopted  on  June  3, 
1968,  SCAQMD  Rule  219. 

(55)  New  Source  Review  [All  Pollutants], 
F-a.  The  rule  wiU: 

— Set  limits  on  emission  increases  from  all 
new  and  modified  permitted  sources 
Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  159.0, 
122.0  and  130.0,  respectively.  The  projected 
year  control  measure  emission  reductions 
are:  15.0  and  33.0,  respectively  [see  "Emission 
Reduction"  in  South  Coast  AQMP).  The 
projected  year  control  category  emission 
balances  are:  107.0  and  97 J),  respectively. 
Adoption  Commitment  1989,  by  SCAQMD. 

(56)  Phase-Out  Stationary  Source  Fuel  Oil 
and  Solid  Fossil  Fuel  Use,  F-10.  The  rule  will: 
^■hase^ut  of  use  of  fuel  oil  and  solid  fossil 

fuels 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  22.0, 
27.6  and  30.2,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  16.6 
and  18.1,  respectively.  The  projected  year 
control  category  emission  balances  are:  11.0 
and  12.1,  respectively. 

Adoption  Commitment  1990,  by  SCAQMD. 

(57)  Emission  Minimization  Management 
Plan  [All  Pollutants],  F-11.  The  rule  will 
require  an: 

— Emission  minimization  management  plan 

Emission  Content  (Tons  of  oxides  of 
nitrogen/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals,  control 
measure  emission  reductions,  and  control 
category  emission  balances  have  not  l>een 
determined. 
AdopUon  Commitment  199a  by  SCAQMD. 

TIER  I  CARBON  MONOXIDE  (CO) 
CONTROL  MEASURES 

(58)  Control  of  Emissions  from  Petroleum 
Refinery  Flares  [All  Pollutants],  B-J2.  The 
rule  will  require: 


Step  l-^onitoring  of  fare  operations 

— Evaluation  and  recommendation  of  control 

technologies 
Step  Q — Implementation  of  control 

technologies 

Emission  Content  (Tons  of  carbon 
monoxide/Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  0.34, 
0.42,  and  0.46,  respectively.  The  projected 
year  control  measure  emission  reductions 
and  the  projected  year  control  category 
emission  balances  have  not  been  determined. 

Adoption  Commitment  1993,  by  SCAQMD. 

(59)  Commercial  and  Industrial 
Processes — Control  of  Emissions  from  Non- 
Utility  Internal  Combustion  Engines  [All 
Pollutants]  The  rule  will  require: 

— Replacement  with  electric  moton 
Emission  Content  (Tons  of  carbon 
monoxide/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  36.1, 
40.9  and  43.3,  respectively.  The  projected  year 
control  measure  emission  reductions  are:  40.9 
and  43 J,  respectively.  The  projected  year 
control  category  emission  balances  are:  0.0 
and  0.0.  respectively. 
Adoption  Commitment  199a  by  SCAQMD. 

(60)  Installation  of  Best  Available  Retrofit 
Control  Technology  [All  Pollutants]  F-1.  The 
rule  will  require: 

—Best  available  retrofit  control  technology 
on  existing  permitted  sources 
Emission  Content  (Tons  of  carbon 
monoxides/Day):  The  base-year  (1965)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are:  38.5, 
46.7  and  52.7.  respectively.  The  projected  year 
control  measure  emission  reductions  are:  8.7 
and  9.8,  respectively.  The  projected  year 
control  category  emission  balances  are:  38J) 
and  42.9,  respectively. 
Adoption  Commitment  1901,  by  SCAQMD, 

(61)  Control  of  Emissions  from  Exempt 
Equipment  [All  Pollutants]  F-6.  The  rule  will 
require: 

—Elimination  of  exemptions 

Emission  Content  (Tons  CO /Day):  The 
base-year  (1985)  and  projected  yean  (2000 
and  2010)  control  category  emission 
inventory  totals,  control  measure  emission 
reductions,  and  control  category  emission 
balances  have  not  been  determined. 

Adoption  Commitment  Adopted  on  June  3. 
1988,  as  SCAQMD  Rule  Z19. 

(62)  New  Source  Review  [All  Pollutants] 
F-8.  The  rule  will: 

—Set  limits  on  emission  increases  from  all 
new  and  modified  permitted  sources 
Emission  Content  (Tons  of  carbon 
monoxide/Day):  The  base-year  (1985)  and  the 
projected  yean  (2000  and  2010)  control 
category  emission  inventory  totals  are:  58.0, 
78.0  and  82J),  respectively.  The  projected  year 
control  measure  emission  reductions  are:  lOJ) 
and  21.a  respectively,  (see  "Emission 
Reduction"  in  South  Coast  AQMP).  The 
projected  year  control  category  emission 
balances  are:  66.0  and  61.0. 
Adoption  Commitment  1966,  by  STaQMD. 
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(03)  Emiksion  Minunization  Management 
Plan  (All  Pollutcuits].  F-11.  The  rule  will 
require  a: 
— ^Emission  minimiiatinn  managemeiit  plan 

Emission  Content  (Tons  of  carbon 
monoxide/Day):  The  base-year  (1965)  and 
projected  yeara  (2000  and  2010)  control 
category  emission  inventory  totals,  control 
measure  emission  reductions,  and  control 
category  emisaion  balances  have  not  been 
determiiMd. 

Adoption  Commitment-  199a  by  SCAQMD. 

c  Control  measures  that  depend  upon 
technology  development  In  order  to 
complete  rule  development  for  certain  of 
the  Tier  I  control  measures  and  to 
achieve  the  Tier  II  and  Tier  III  control 
measure  and  emission  reduction  goals, 
the  AQMP  also  assigns  to  the  SCAQMD. 
with  the  assistance  of  the  ARB  and  CEC, 
the  responsibility  for  the  following 
technology  advancement  projects,  to  be 
implemented  on  the  schedule  shown: 


Proiact 


Relonnuiation  of  Solwants  Md  Coal- 
mga 

Allematwa  So»Mn(  Application  Meth- 
ods (•.9..  Roboaca.  UV) 

Export  Faae „ 

EfMaaoie  ffofn  Rainary  F]araa».»..«.. 

Industrial  Electnfication  Proiects 

Electric  Vehicles  (Battery/Fual  Caa) 
(««» CEC.  Afle) 

Claan  Fuel  Heavy  Duly  VWMas  (wMi 
ARB) 

Electrical  Energy  Supply  and  Diatribu- 
tioo  (wi»)  CEC) 

Molhtnol  fci  R0fri6fy  MsbIbw. .............. 

Foal  CaSa  (>100  K«W) 

Badric  Valwie  Banaiy  (wih  CEQ 

Pttaaa  I  Vapor  RaoixMry  SyMame 
(with  ARB) 


Economic  and  Environmental  Impacts 
ol  Sowoe  Substitution „ 

Railroad      Electnfication 
Study  (««« SCAG) 


1068-1996 

1968-1996 
1968-1992 
1968-1989 
1988-1998 

1968-1996 

1068-1996 

1969-1996 
1989-1990 
1989-1993 
196»-1905 

1990-1962 

1990-1992 

i9ei-i9te 


To  coordinate  this  research,  the 
Governing  Board  of  the  SCAQMD  has 
established  a  Technology  Advancement 
Office.  Additional  staff  and  funding  for 
the  technology  development  projects 
have  been  provided  by  the  ARB  and  the 
CEC. 

The  Tier  I  control  measures  discussed 
in  this  section  and  the  Tier  II  and  Tier  III 
control  measures  discussed  in  sections 
V.D.6  and  VJ).7  below  are  not  yet  fully 
developed  for  reasons  specified  in  the 
analysis  of  each  measure.  EPA 
recognizes,  however,  that  these  control 
measures  require  a  complex,  ambitious, 
and  necessarily  extended  rule 
development  process  such  as  the 
program  set  forth  in  the  AQMP.  EPA 
proposes  therefore  to  approve  the 
SCAQMD's  commitments  to  pursue  the 
control  measures.  EPA's  approval  of  the 
commitments  does  not  bind  the 
SCAOMD  unalterably  to  the  adoption  of 


J  the  particular  control  measures  or 
approaches  discussed  in  the  AQMP. 
inasmuch  as  EPA  pobcy  allows 
substitatioa  of  comparable  controls  that 
may  prove  to  be  more  feasible  upon 
further  Investigation.  However,  failure 
by  the  SCAQMD  to  carry  out  the 
federally  approved  control  measure 
development  process  exposes  the  area 
to  potential  SIP  oonimplementation 
findings  under  sections  173(4)  and  17e(b) 
unless  the  SIP  is  amended  to  provide 
equivalent  reductions  from  diiFFerent 
strategies  over  the  same  time  periods. 

d.  Control  measures  that  depend  upon 
additional  legislative  authorities 
granted  to  the  district — (1)  Emission 
charges  on  architectural  coatings,  A-8a. 
This  measure  proposes  to  increase 
emission  reductions  from  SCAQMD 
Rule  1113  (see  discussion  above  of 
SCAQMD  Measure  A-8a,  Further 
Control  of  Emissions  from  Architectural 
Coatings).  Further  reductions  would  be 
achieved  by  imposing  emission  charges 
on  coatings  which  have  higher  than  a 
specified  goal:  120  grams  of  VOC  per 
liter  as  the  short-nm  goal  and  zero 
VOCs  as  the  long-run  goal.  Charges  on  a 
per  emission  unit  basis  would  be 
indexed  to  the  additional  costs  of 
complying  with  the  goal  standard,  and 
coating  manufacturers  whose  products 
do  not  comply  with  the  goal  would  have 
to  assess  emission  charges  to  these 
products  in  order  to  maricet  them  in  the 
South  Coast.  The  fees  collected  would 
be  used  to  finance  research  and 
development  in  reducing  the  VOC 
content  of  the  coatings.  EPA  proposes  to 
approve  the  SCAQMD's  commitment  to 
seek  legislative  authority  to  impose 
these  emission  charges. 

Emission  Commitment  (Tons  of  VOC/ 
Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emissicm  inventory  totals  are: 
63.8.  44.0,  and  49.7.  respecUvely.  The 
projected  year  control  measure  emission 
reductions  are  not  determined.  Thus,  the 
projected  year  control  category  emission 
balances  are  also  not  determined. 
Adoption  commitment  in  1990,  by 
SCAQMD. 

(2)  Urban  bus  system  electrification. 
G-1.  This  measure  would  convert  major 
fixed  route  bus  service  from  diesel 
operation  to  electric  operation  by  means 
of  overhead  trolley  wires.  Other  routes 
would  be  converted  to  clean  fuels  (see 
measure  G-2.  below).  The  AQMP  notes 
that  "new  innovations  in  capitalization" 
may  be  required  by  the  high  capital  cost 
for  installation  of  the  power  distribution 
system.  EPA  proposes  to  approve  the 


SCAQMD's  commitment  to  adopt  in 
1990  rule  imposing  this  requirement. 

Emission  Commitment 

(Tons/Oay) 


VOC  Invanlofy.. 
ReducMon. 


No.  Inventory.... 

Reduction.. 

Remaining.. 
CO  Inventory 

Reduction.. 

Remaining.. 


1986   2000   2010 


1.5 


»J3 


4.7 


2.3 

3.0 

a? 

1.0 

14 

2.0 

M.O 

ia7 

4.7 

6.2 

9.3 

12.5 

7.1 

9.5 

2.4 

3.1 

4.7 

6.4 

(3)  Clean  fuel  retrofit  of  transit  buses, 
G-2.  In  this  measure,  the  SCAQMD 
committed  to  use  its  authority  under 
State  law  to  adopt  in  1988  a  rale 
mandating  conversion  of  all  or  part  of 
the  existing  transit  bus  fleet  to  alternate 
clean  fuels  technology.  Alternate  clean 
fuels  are  indicated  as  including 
methanol,  compressed  natural  gas. 
propane,  liquefied  natural  gas,  or  some 
other  clean  fuel  product  EPA  approves 
the  SCAQMD  commitment  to  adopt  a 
rale  to  achieve  the  below-listed 
emission  reductions. 

Emission  Commitment 


(Tons/Day) 

1985 

1990 

2000 



1.5 

1.7 
0.1 
1.8 
9.9 
4.9 
5.0 

^2 

0.0 

Remaining-.... 

ft  5 

2.2 

12.7 

Reduction....- 



0.0 
12.7 

e.  Other  Tier  I  control  measures — (1) 
Clean  fuels  in  new  fleet  vehicles,  G-4. 
To  implement  this  measure,  the 
SCAQMD  has  prepared  draft  Rule  1601. 
requiring  fleet  vehicle  operators  to 
purchase  vehicles  capable  of  operating 
on  alternative  fuels,  resulting  in 
progressively  cleaner  emissions.  The 
AQMP  scheduled  rule  adoption  in  1989 
but  did  not  determine  associated 
emission  reductions.  EPA  proposes  to 
approve  the  SCAQMD  commitment. 

(2)  Banning  of  new  drive-through 
facilities,  H-1.  EPA  proposes  to  approve 
the  SCAQMD  commitment  to  adopt  a 
rale  by  1993  that  would  place 
restrictions  on  design,  location,  or 
constraction  of  drive-through  facilities 
to  minimize  time  idling,  or  would  ban 
such  facilities.  The  AQMP  does  not 
calculate  CO  emission  reductions  for  the 
measure. 


5.  Proposed  Action  on  SCAG's 
Transportation,  Land  Use  and  Energy 
Conservation  Control  Measures 

Appendix  IV-G  of  the  AQMP  includes 
29  Transportation.  Land  Use  and  Energy 
Conservation  control  measures.  The 
measures  were  developed  by  the 
Southern  California  Association  of 
Governments  (SCAG),  the  designated 
Metropolitan  Planning  Organization  for 
the  mtilti-coonty  area  that  indudes  the 
entire  SCAE 

a.  Introduction  to  SCAG's 
responsibilities  and  authorities.  The 
control  measures  included  in  appendix 
rV-G  and  Usted  below  were  adopted  on 
March  17, 1989.  by  the  Executive 
Committee  of  the  SCAG  (Resolution 
#89-272-6).  SCAG  is  the  area  wide 
planning  agency  and  designated 
Metropolitan  Planning  Organization  for 
the  mtilti-county  area  which  includes  the 
entire  SCAR  Under  State  law.  SCAG 
has  the  responsibility  and  authority  to 
prepare  and  adopt  the  transportation, 
land  use,  and  energy  conservation 
control  measures.  In  general,  however, 
authority  for  actual  implementation  of 
the  SCAG  control  measures  resides  with 
more  than  100  local  governments  in  the 
SCAB,  as  well  as  the  SCAQMD  and 
local,  regional,  and  State  transportation 
agencies.  The  SCAQMD  also  adopted 
the  appendix  IV-G  measures  as  part  of 
the  AQMP  on  March  17, 1989  (SCAQMD 
Resolution  #89-13). 

SCAG's  resolution  of  adoption 
"commits  [the  Executive  Committee  of 
the  SCAG]  to  working  with  our  member 
jurisdictions  and  the  public  in  the 
effective  implementation  of  the  plan  so 
that  affected  agencies  will  have  the 
flexibility  to  design  details  of  their 
implementation  program  that  will  be 
consistent  with  the  defined  emission 
reduction  targets  in  the  Plan"  (SCAG 
Resolution  #89-272-6).  Before  finally 
adopting  the  South  Coast  plan,  the 
Board  of  the  ARB  requested  that  SCAG 
"elaborate  on  its  process  to  obtain  the 
support  and  commitment  of  local 
governments  to  implement  the  land  use 
and  transportation  measures  for  which 
they  are  responsible"  (ARB  Resolution 
#89-66).  In  response,  SCAG  prepared  a 
rpport,  "SCAG  Response  to  California 
Air  Resources  Board"  (August  15, 1989), 
which  is  included  in  the  TSD  for  this 
notice.  SCAG  has  also  developed 
guidelines  for  local  governments  for 
implementing  the  AQMP  through 
general  plani.  This  guidance  is  an 
attachment  to  the  TSD. 

Two  portions  of  the  locally  adopted 
plan  do  not  have  emission  reductions 
associated  with  them,  but  provide 
helpful  information  regarding  the 
policies  and  other  assumptions 


tmderlying  many  of  the  transportation 
and  land  use  control  measures  as  well 
as  the  Conformity  Procedures.  The 
Regional  Mobility  Han  (1989  AQMP. 
appendix  IV-H]  and  the  1988  Regional 
Growth  Management  Plan  (1989  AQMP. 
appendix  IV-I)  are  reviewed  by  EPA  on 
this  basis — as  providing  essential 
information  and  the  framework  for  the 
plan's  overall  proposed  transportation 
and  land  use  program  and  specific 
measures. 

b.  SCAG's  control  measures.  The 
transportation,  land  use,  and  energy 
conservation  control  measures  included 
in  appendix  IV-G  present  a  very 
ambitious  agenda  aimed  at  reducing 
emissions  from  a  broad  range  of  mobile 
sources — ^private  automobiles, 
commercial  tracks,  trains,  and 
airplanes — in  addition  to  power 
generation,  waste  disposal,  and 
materials  manufacturing.  Many  of  the 
measures,  and  particidarly  those  with 
the  most  significant  potential  for 
emission  reductions,  are  designed  to 
affect  the  use  and  operation  of  mobile 
sources,  including  employer  rideshare 
and  transit  incentives, 
telecommunications,  and  alternative 
work  weeks.  Given  the  nature  of  many 
of  these  measures,  implementation  is 
often  more  difficult  than  with  more 
traditional  control  measures. 

However,  with  the  projected  growth  in 
Basin  population  and  the  significant 
portion  of  emissions  from  mobile 
sources,  such  transportation  control 
measures  are  critical  to  achieving  and 
maintaining  NAAQS  for  ozone  and  CO. 
Without  measures  to  significantly 
reduce  vehicle  trips  and  vehicle  miles 
traveled  (VMT).  the  progress  achieved 
through  the  California  Motor  Vehicle 
Program  and  other  controls  would  be 
negated.  FIP  backstop  measures  might 
also  be  imposed,  in  addition  to 
appropriate  sanctions  identified  in 
sections  176(a),  176(b)  and  316.  Given 
the  significance  of  the  problem,  it  is 
absolutely  necessary  that  local 
governments  and  State  and  regional 
agencies  adopt  and  implement  all  of  the 
SIP'S  measures  in  a  timely  manner. 

c.  Criteria  for  proposed  action — (1) 
Clean  Air  Act  Criteria  for 
nonattainment  plans  are  included  in 
section  172(b)  of  the  CAA.  In  addition  to 
requirements  discussed  earlier  in  this 
notice  not  applicable  to  the  SCAG- 
developed  measures,  section  172(b) 
requires  that  the  plan  provisions  must: 
(3)  Provide  for  the  implementation  of  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable 
(176(b)(2));  (b)  idenUfy  and  commit  the 
financial  and  manpower  resources 
necessary  to  carry  out  the  plan 


(176(b)(7));  and  (c)  include  written 
evidence  that  the  State,  the  local 
government(s).  or  a  regional  agency 
designated  by  local  governments  have 
adopted  by  statute,  regulation, 
ordinance,  or  other  legally  enforceable 
document,  the  necessary  requirements 
and  schedules  and  timetables  for 
compliance,  and  are  committed  to 
implement  and  enforce  the  appropriate 
elements  of  the  plan  (176(b)(10)). 

(2)  1962  SIP  guidance.  Additional  EPA 
criteria  for  approving  transportation 
measures  into  a  SIP  an  described  in  the 
1982  SEP  Guidance  (46  FR  7183. 7187-88. 
and  7191,  January  22, 1981). 
('Transportation  measures"  would 
include  the  land  use  measure,  which  is 
designed  to  reduce  emissions  from 
transportation  sources.)  The  1982  SIP 
Guidance  stated  that  the  portion  of  the 
SIP  addressing  emission  reductions  from 
transportation  measures  must  include 
eight  basic  provisions: 

(a)  An  emission  reduction  target  for 
the  transportation  sector 

(b)  All  reasonably  available 
transportation  measures  necessary  for 
the  expeditious  attainment  of  the  target; 

(c)  Commitments,  schedules  of  key 
milestones,  and.  where  appropriate, 
evidence  of  legal  authority  for 
implementation,  operation,  and 
enforcement  of  adopted  reasonably 
available  transportation  measures; 

(d)  Comprehensive  public 
transportation  measures  to  meet  basic 
tiansportation  needs,  including 
commitments  and  schedules  for 
implementation; 

(e)  A  description  of  public 
participation  and  elected  official 
consultation  activities; 

(f)  A  monitoring  plan: 

(g)  Administrative  and  technical 
procedures  and  agency  responsibilities 
for  ensuring  that  transportation  plans, 
programs,  and  projects  approved  by  the 
metropolitan  planning  organization  are 
in  coi^ormance  with  the  SIP; 

(h)  A  two-part  contingency  provision 
including  (1)  A  list  of  transportation 
measures  and  projects  that  may 
adversely  affect  air  quality  and  that  will 
be  delayed  while  the  SIP  is  being 
revised  if  expected  emission  reductions 
or  air  quality  improvements  do  not 
occur,  and 

(2)  A  description  of  the  process  that 
will  be  used  to  determine  and 
implement  additional  transportation 
measures  beneficial  to  air  quality  that 
will  compensate  for  the  imanticipated 
emission  reduction  shortfalls. 

As  identified  in  section  V.D.I.  of  this 
notice,  the  measures  must  also  be 
completely  described  and  shown  to  be 
capable  of  adiieving  the  specified 


36486 


Federal  Register  /  Vol.  55.  No.  172  /  Wednesday,  September  5.  1990  /  Proposed  Rules 


I 


•dwil  Ragirtw  /  Vd.  58.  Na  172  /  We<faiesday.  September  5.  1990  /  Ptopoeed  Ridet         3>a7 


emission  reductions.  The  description 
should  clearly  identify  the  "tasks  and 
responsibilities  of  state  and  local 
agencies  and  elected  officii  in  carrying 
out  required  programming, 
implementation,  operation,  and 
enforcement  activities"  (46  FR  7187). 
The  description  should  also  include 
schedules  of  key  milestones  and  "costs 
and  funding  sources  for  planning, 
implementing,  operating,  and  enforcing 
[the]  adopted  measures"  (ibid). 

Of  particular  importance  in  reviewing 
the  SCAG  transportation  measures  is 
the  third  provision  requiring 
commitments,  schedules,  and  evidence 
of  legal  authority  for  implementation. 
Appendix  C  of  the  1982  SIP  Guidance 
discussed  the  commitment  criteria  in 
depth.  In  order  for  EPA  to  give  emission 
reduction  credit  toward  the  SIP 
attainment  demonstration  and  progress 
rmjuirements,  the  measure  must  meet 
the  commitment  criterion. 

Implementation  comments  were 
defined  in  appendix  C  as  follows: 

Certincation  by  federal,  state,  and  local 
agencies  with  the  authority  to  implement  SIP 
measures  that  (1)  Funds  to  implement  the 
measure  are  obligated  and  (2)  all  necessary 
approvals  have  been  obtained.  The 
certification  of  committed  funds  may  he  by 
reference  to  budgets  or  other  legally  adopted 
documents. 

Identification  by  the  implementing  agency 
of  the  scheduled  dates  for  start  of 
construction  (if  appropriate]  and  for  start  of 
operation. 

If  a  project  is  progressing  toward 
implementation,  but  has  not  reached  the 
stage  of  receiving  budget  approval  then  the 
implementation  commitment  should  be  in  the 
form  of  a  schedule  that  lists  the  projected 
dates  for  major  steps  to  advance  the  measure 
through  the  remaining  planning  and 
programming  processes. 

The  Guidance  further  states  that  the 
lead  planning  agency  (in  this  case 
SCAG)  is  usually  charged  with  obtaining 
the  commitments.  This  requires:  (1) 
Identifying  all  remaining  actions  and 
agency  or  official  responsible  for  each 
action:  and  (2)  Consulting  with  each 
agency  or  official  to  establish  the  date 
by  which  the  action  will  be  taken.  The 
product  of  these  efforts  should  be 
submitted  in  the  SIP.  An  example  of 
such  a  detailed  schedule  appears  in 
appendix  C.  Additionally,  appendix  C 
in  describing  the  term  "Reasonably 
Available  Transportation  Measure", 
states  that  "these  measures  need  to  be 
adopted  by  the  affected  state  and  local 
officials  participating  in  the  planning 
and  progranuning  processes"  (46  FR 
7191). 

(3)  Outline  for  proposed  action. 
Discussion  of  whether  the  AQMP  meets 
provisions  (a),  (b)  (also  CAA  176(b)(2)), 
(c)  (also  CAA  176(b)(10)),  (d),  and  (f) 


appear  below  for  the  entire  group  of 
transportation  measures.  The  individual 
measures  are  also  briefly  described  and 
discussed  in  relation  to  the  criteria.  The 
public  participation  provision  (e)  is 
discussed  in  section  V.N.  of  this  notice. 
The  conformity  provision  (g)  is 
discussed  in  section  VJ3.8.  of  this  notice, 
and  the  contingency  provision  (h)  is 
discussed  in  sections  V.D.9.  and  V.). 
d.  Proposed  Action — (1)  Emission 
reduction  target  for  the  transportation 
sector.  The  emission  reduction  target  for 
the  transportation  sector  is  shown  for 
Tiers  L  n.  and  in  in  AQMP  Tables  4-1, 
4-12,  and  4-14. 

(2)  AH  reasonably  available 
transportation  measures  (section  108(f) 
list).  Section  106(f)  of  the  CAA  includes 
18  measures  to  reduce  mobile  source 
related  pollutants  that  the  1982  SIP 
Guidance  identifled  as  reasonably 
available  measures.  The  Guidance 
stated  that  the  SJP  submittal  should 
present  documentation,  based  on 
technical  analysis,  of  the  basis  for  not 
implementing  any  of  the  measures 
identified  in  section  106(f). 

EPA  concludes  that  the  measures  in 
the  AQMP  that  are  adopted  by  SCAG, 
SCAQMD  and  ARB  generally  represent 
all  available  transportation  control 
measures  and  address  the  section  108(f) 
measures.  In  addition,  the  RMP  includes 
additional  measures  promoting  non- 
motorized  transportation  (bicycling  and 
walking).  The  only  exception  is  108(f) 
measure  xviii,  "programs  to  reduce 
motor  vehicle  emissions  which  are 
caused  by  extreme  cold  start 
conditions."  This  measure  is  not 
applicable  to  the  South  Coast  Basin, 
where  extreme  cold  start  conditions  do 
not  exist.  < 

(3)  Commitments  and  legal  authority. 
Approval  of  the  SIP's  transportation, 
land  use  and  energy  conservation 
measures  is  complicated  by  two  factors: 
(1)  All  but  one  of  the  measures  (Measure 
10)  requires  implementation  (in  full  or 
part)  by  an  entity  other  than  SCAG. 
SCAQMD,  or  ARB  (the  agencies  that 
have  adopted  the  AQMP);  (2)  most 
measures  must  be  implemented  by  more 
than  one  governmental  entity  or  group 
of  governments  (e.g.  local  governments). 
EPA  can  only  allow  emission  reduction 
credits  ("full  approval")  for  measures 
that  meet  the  commitment  criteria  for  all 
parties  involved. 

The  State  has  submitted  commitments 
from  SCAG.  SCAQMD  and  ARB,  but  not 
from  local  governments,  transportation 
agencies,  or  other  responsible  agencies. 
Therefore,  for  measures  that  require 
other  agency  action,  full  approval  and 
emission  reduction  credit  cannot  be 
awarded  until  the  conunitments  are 
submitted.  In  the  case  of  Measure  10, 


SCAQMD  has  committed  to  adopting  a 
rule  by  a  specified  date;  it  has  not  yet 
adopted  the  rule  in  legally  enforceable 
form. 

As  the  agency  responsible  for 
developing  the  Transportation.  Land 
Use  and  Energy  Conservation  measures. 
SCAG  has  committed  to  carrying  out  the 
process  leading  to  adoption  of  the 
measures  and  has  described  this  process 
and  schedule.  Evidence  of  this  is 
included  in  the  1989  report  to  ARB,  a 
March  1990  report  to  ARB  ("Local 
Government  Implementation  of  Regional 
Plans:  SCAG's  Semi-Annual  Report  to 
the  ARB),  the  Memorandum  of 
Understanding  between  SCAQMD  and 
SCAG,  efforts  of  the  SCAG  Monitoring 
Subgroup,  and  the  SCAG  1990-1991 
Overall  Work  Program. 

Because  of  the  lack  of  legally  binding 
commitments  to  the  measures  from  all 
necessary  entities,  EPA  proposes  to  only 
approve  the  commitments  from  SCAG. 
SCAQMD,  and  ARB  to  implement  those 
portions  of  the  measures  for  which  the 
agencies  are  responsible  (except 
Measure  13).  EPA  also  proposes  to 
approve  the  commitments  of  the  three 
agencies  to  attain  commitments  from  the 
necessary  local  governments, 
transportation  agencies,  and  other 
entities  (except  Measure  13).  At  such 
time,  emission  reduction  credits  could 
be  approved  if  the  measures  meet  the 
other  CAA  and  Sip  criteria. 

(4)  Comprehensive  public 
transportation  measures.  Measure  2.g. 
(Transit  Improvements)  identifies 
several  new  rail  lines,  as  well  as 
increased  express  bus  service.  In 
addition.  Measures  2.a.  (Employer 
Rideshare  and  Transit  Incentives),  2.d. 
(Merchant  Transportation  Incentives), 
2.e.  (Auto  Use  Restrictions),  2.f.  (HOV 
Lanes),  and  8  (Airport  Ground  Access) 
all  aim  to  improve  transit  service  and/or 
ridership.  Furthermore,  the  Regional 
Mobility  Plan,  while  not  a  SIP  measure, 
calls  for  improved  transit  planning, 
coordination,  and  service.  SCAG 
estimates  that  through  these  measures, 
transit  mode  split  will  increase  from 
5.1%  to  19.3%  for  commute  trips,  and 
overall  transit  mode  split  will  increase 
from  2%  to  6%.  As  required  in  the  1982 
SIP  Guidance,  SCAG  has  committed  to 
pursuing  federal,  state,  and  local  funds 
necessary  to  implement  these  measures. 
SCAG  is  also  pursuing  new  public 
funding  sources  and  private  financing. 
EPA  concludes  that  these  measures 
satisfy  the  SIP  requirements. 

(5)  Monitoring  plan.  All  of  the 
transportation.  Land  Use  and  Energy 
Conservation  measures  in  appendix  IV- 
G  will  be  monitored  through  a  program 
outlined  on  pages  273-277.  SCAQMD 


and  SCAG  fooned  a  Moaitoring 
Working  Groap,  wbicb  abo  kidodes 
ARB  and  EPA.  The  Workhi«  Groap 
includes  a  sabgronp,  beaded  by  SCAG. 
for  the  appendix  IV-G  measurea.  The 
subgroup  is  charged  with  developiiig  a 
monilortng  manual  that  wiH  be  ined  to 
assess  efforts  to  implement  the 
measures  and  to  detennine  wheA«r 
emission  reduction  targets  are  being 
met.  EPA  is  participating  in  the 
subgroup  and  anticipates  that  subgroup 
will  develop  a  saccessful  momtoriog 
program.  EPA  proposes  tliat  the 
measures  in  Appendix  IV-G  be 
supplemented  by  propams  diat  meet  the 
monitoring  criteria. 

(6)  Description  (^measures.  Tat  dte 
most  part,  the  descripticm  of  the 
measures  are  generally  acceptable. 
However,  in  order  for  EPA  to  fully 
approve  the  measures  and  apply 
emission  reduction  credits,  some 
measure  deaoription  will  need  more 
detail  and  darity.  Three  coounon 
problems  need  to  be  addressed  prior  to 
final  approval  of  the  measures  into  the 
SIP  for  credit:  (1)  The  descripticms  of  the 
measares  in  appendix  IV-G  often  do  not 
clearly  identtfy  what  entity  is 
responsible  for  implementation:  (2)  die 
measures  often  do  not  clearly  or 
specifically  identify  what  actions  are  to 
be  taken;  and  (3)  the  imf^mentation 
schedules  often  do  not  include  enoogh 
detail,  as  oatlined  in  the  1962  SIP 
Guidance.  With  regards  to  the  latter 
problem,  the  measares  often  provide 
dates  for  ordinance  adoption,  but  not 
imfriementatkui.  Or,  there  may  be  a  date 
for  final  openation  or  implementation, 
but  not  for  key  milestones  leading  to 
that  point  EPA  believes  that  these 
defidenciea  do  not  reflect  faults  with 
the  measures  themselves,  but  rather  the 
difficulty  of  developing  sudi  a  complex 
air  qfoaUty  ptao.  SCAG  is  already 
addressing  these  issues  in  the 
preparation  of  a  1991  update  to  the 
AQMP  and  included  clarification  on 
some  nacasures  in  a  letter  (June  27, 1990) 
from  Anne  Baker.  SCAG  Director  of 
Environmental  Planning,  to  David  N. 
Jesson,  EPA.  Region  9. 

Since  the  original  SIP  sxibmittal,  the 
SCAG  Executive  Board  approved  die 
extension  of  the  deadline  for  adoption  of 
local  air  quality  elements  in  general 
plans  from  famiary  1, 1991  to  January  1. 
1992.  The  new  deadline  would  be 
included  in  the  1981  AQMP  revision 
(Letter  from  Anne  Baker,  SCAG 
Director,  Environmental  Planning  to 
Dave  Howekamp,  EPA  Region  9 
Director,  Air  and  Toxics  Itivision,  April 
17, 1900).  EPA  recognizes  the  need  for 
the  extension,  given  the  complexity  of 
developing  an  air  quality  element  and 


amemfing  a  genera)  plan.  In  order  for 
this  change  to  be  incorporated  in  the 
current  SIP  action,  the  new  dates  aiest 
be  submitted  by  the  State  throu^  die 
normal  SB>  sidmitta)  process.  The 
submittal  shorid  identify  exactly  which 
meesves  the  change  ai^ies  to,  as  well 
as  the  new  dates. 

(7)  Meaares  an  shown  to  be  capable 
of  achieving  estimated  emission 
reduction.  In  most  cases,  the  SIP  has  not 
thoron^y  demonstrated  that  the 
measures  are  capable  of  achieving  the 
estimated  emisison  redaction  benefits. 
EPA  realizes  that  the  nature  of  diese 
transportation  and  land  use  measures 
makes  emission  reduction  estimates 
more  difficult  dian  for  many  traditional, 
stationary  source  control  measures. 
Future  SIP  updates  will  need  to  rely  on 
various  assumptions  to  develop  the 
reduction  estimates.  However,  the  SIP 
often  fails  to  provide  support  for  the 
feasibility  and  reliability  of  the 
assumptions  used  or  explain  the  link 
between  the  assumptions  and  emission 
reductions.  In  order  for  EPA  to  fully 
approve  the  measurs.  more  detailed 
information  on  bow  emissioo  reductions 
were  estimated  must  be  provided. 

(8)  Summary  of  proposed  action.  EPA 
proposes  to  approve  the  SCAG. 
SCAQMD,  anid  ARB  commitments  to  the 
following  measurs:  l.a..  Lb..  2.a..  2.b., 
2.C..  2.d.,  2.6..  2.!..  2.g.,  3.a.,  3.b..  4. 5, 6, 7. 
6. 10, 11. 16, 17,  18j.,  laJx.  and  ISx.. 
Emission  reduction  credits  for  the 
measures  will  not  be  approved  until  the 
measures  meet  all  of  the  SIP  criteria 
("full  approval").  EPA  proposes  to  defer 
action  on  Measure  13,  for  reasons 
discussed  below. 

(9)  Descriptin  and  analysis  of 
individual  measures — (a)  Measure  La. 
(Alternative  Work  Weeks  andFlextime) 
and  Measure  l.b.  (Telecommunications) 
direct  local  governments  to  adopt 
ordinances  by  July  1. 1981  to  require 
employers  to  meet  trip  reduction  targets 
throu^  alternative  work  scbednles  and 
telecommuting  and  commits  SCA(^kiD 
to  adopting  sodi  a  role,  if  necessary,  by 
July  1, 1993.  Alternative  woric  weeks  and 
tetecomnmting  can  be  very  successful 
trip  reduction  strategies,  as 
demonstrated  by  a  recent  State  oi 
California  pilot  project  and  EPA  Region 
DC  experience.  However,  SCAG  needs  to 
support  die  feasibilty  of  the  targeU  and 
the  emission  reduction  benefits.  In 
developing  the  measures  for  full 
adoption,  fatore  SIP  updates  must 
support  the  feasibiHty  of  die  targets  and 
consider  how  the  measure  will  work  in 
conjunction  widi  SCAQMD  Regulation 
XV. 

In  particular,  EPA  ^>plaad8  SCAG's 
efforts  to  increase  participation  in 


telecommatng,  wHch  can  WBptore 
workers'  quality  of  life,  in  addithm  to 
supporting  the  National  T^aaspertation 
Policy.  SCAG's  recent  effoits  to 
incorporate  additional  telecunuiiuting 
incentives  in  the  meaaore  for  die  1991 
AQMP  update  is  also  encouragfaig. 

(b)  Measares  2.a.  through  2.q.  (Mode 
Shift  Strategies):  the  emission  reduction 
benefits  for  the  seven  measures  in  diis 
group  are  combined.  Prior  to  fuQ 
approval,  SCAG  will  need  to  support  the 
feasibility  of  the  transit  mode  spht  and 
travel  redaction  assumptions  for  the 
measures. 

Measure  2.a.  (Employer  Rideshare 
and  Transit  Incentives)  requires  local 
governments  to  adopt  ordinances  by 
July  1, 1990  requiring  trip  reduction 
plans  for  facilities  with  tenants 
employing  more  than  100  employees.  By 
July  1. 1991  local  governments  are  to 
adopt  ordinances  requiring  facilities 
with  25  to  90  employees  to  disseminate 
trip  reduction  information.  Trip 
reduction  ordinances  or  Regulation  XV 
would  be  evaluated  and  expanded  to 
businesses  with  25  employees  or  mors. 
In  developing  Measure  2.a.  for  fuQ 
adoption.  SIP  updates  raust  explain  bow 
it  will  work  in  conjanctioA  with 
SCAQMD  Regulation  XV  and  in  relation 
to  Measures  l.a.  and  Lb. 

Measure  Zb.  (Parking  Management) 
enjoins  local  governments  to  assess  a 
variety  of  parking  management 
strategies  and  adopt  appropriate 
measures  by  Janoary  1, 1991.  The 
strategies  include  diminating  100% 
employer  subsidized  perking, 
establishing  surcharges  for  sin^ 
occupant  vehicles,  and  estabbshing  caps 
on  the  number  of  parking  spaces.  The 
cost  and  availability  of  parking  is 
perhaps  the  most  important  factor  in 
mode  choice.  However,  current  tax  laws 
allow  sobatantial  credits  to  businesses 
for  providing  sobeidized  employee 
parking,  but  only  minimal  credits  for 
subsidizing  transit  passes  and  other 
alternative  modes.  This  measure 
attempts  to  correct  for  this  imbalance 
and  is  one  of  the  most  inq>ortant  trip 
reduction  strategies  that  should  iie 
developed  for  full  adoption.  EPA  U 
encouraged  by  SCAG's  recent  efforts  to 
incorporate  additional  incentive 
approaches  in  this  measnre  in  the  1981 
AQhiQ*  update. 

Measure  2.C.  (Vanpool  Purchase 
Incentives)  aisM  to  legislate  favorable 
tax  credits  for  vanpools.  battery  electric 
vanpools,  end  clean-foel  vanpools.  Local 
governments  are  to  include  provisions 
for  vanpools  in  trip  reduction 
ordinances.  The  major  portion  of  this 
measure  requires  state  or  federal 
legislative  action.  SCAG  and  SCAQMD 
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are  committiiig  to  punuing  such 
legislation. 

Measure  Zd.  (Merchant 
Transportation  Incentives)  directs  local 
governments  to  adopt  ordinances  by 
July  1, 1991  requiring  merchants  to  offer 
mode-shift  incentives  to  customers.  If 
necessary,  SCAQMD  would  adopt  a  rule 
by  luly  1, 1992  to  implement  the  same 
control  methods.  While  most  trip 
reduction  strategies  focus  on  work  trips, 
non-work  trips  far  out-number  work 
trips.  Therefore,  this  measure  is 
necessary  and  important  in  reducing 
mobile  source  emissions. 

Measure  2.e.  (Auto  Use  Restrictions) 
directs  local  governments  to  amend 
general  plans  to  identify  appropriate 
measures  for  reducing  trips  and 
congestion  at  special  event  centers.  By 
January  1. 1993  local  governments  are  to 
adopt  special  event  center  trip  reduction 
ordinances  and  by  January  1, 1994  they 
are  to  implement,  as  appropriate,  auto 
free  zones.  If  necessary,  SCAQMD  %vill 
adopt  a  regulation  for  special  event 
centers.  No  date  is  given  for  SCAQMD 
rule  adoption  or  implementation,  which 
must  be  provided  for  full  adoption. 

Measure  Zf.  (HOV facilities)  calls  for 
implementation  of  the  HOV  element  of 
the  Regional  Mobility  Plan,  which 
includes  about  1,258  miles  of  exclusive 
lanes,  and  provision  of  HOV  by-pass 
lanes  at  metered  ramps,  where  feasible. 
Caltrans  is  the  primary  agency 
responsible  for  implementation. 

Measure  Zg.  (Transit  Improvements) 
includes  over  100  miles  of  new 
commuter  rail  lines  and  increased  bus 
service  for  Omnitrans  in  San  Bernardino 
and  Orange  County  Transit  District 
Improved  transit  service  is  a  necessary 
component  of  the  mode  shift  strategies. 
However,  the  measiue  notes  that  two 
other  major  transit  systems  in  the 
region.  Southern  California  Rapid 
Transit  District  (SCRTD)  and  Riverside 
transit,  do  not  foresee  growth  in  bus 
fleets,  nor  the  required  replacement  of 
the  full  fleet  with  newer,  cleaner  buses. 
When  developing  this  group  of  measures 
for  full  adoption,  SIP  updates  should 
evaluate  the  adequacy  of  the  transit 
system  in  relation  to  the  mode  shift 
goals.  Furthermore,  while  Measure  17 
attempts  to  influence  land  use  patterns 
to  improve  jobs/housing  balance,  there 
is  no  specific  land  use  measure  that 
attempts  to  increase  density  around  rail 
Unes  in  order  to  improve  transit  use. 

(c)  Measures  3.a.  and3.b.  (Goods 
Movement):  These  measures  attempt  to 
reduce  traffic  congestion  caused  by 
heavy  duty  vehicles  involved  in  goods 
movement.  Emission  reduction  benefits 
are  estimated  for  the  measiues 
combined.  In  developing  the  measures 
for  full  adoption,  SDCAG  and  SCAQMD 


should  examine  how  the  shift  in  truck 
operations  will  affect  peak  CO 
concentrations. 

Measure  3.a.  (Truck  Dispatching, 
Rescheduling  and  Rerouting)  calls  on 
local  governments  to  amend  general 
plans  and  adopt  ordinances  and  MOUs 
by  January  1, 1991,  to  facilitate  improved 
truck  routing  and  scheduling  and  require 
shipping  and  receiving  plans.  If 
necessary,  SCAQMD  would  adopt  a 
truck  dehvery  rule  by  January  1, 1992. 
The  measure  also  includes  truck 
accident  reduction  programs,  improved 
emergency  response,  and  improved 
information  systems.  The  description  of 
the  measure  for  final  adoption  would 
identify  specific  actions  and 
implementing  agencies. 

Measure  S.b.  (Diverting  Port-Related 
Truck  Traffic  to  Rail)  calls  on  the  Ports 
of  Los  Angeles  and  Long  Beach  to 
develop  on-dock  yards  so  that  trains 
would  come  directly  to  the  dock  for 
loading  cargo. 

(d)  Measure  4  (Traffic  Plow 
Improvements)  directs  Caltrans,  SCAG, 
and  the  county  transportation 
commissions  to  implement  600  ramp 
meters  and  HOV  by-pass  lanes  called 
for  in  the  RMP.  Local  governments  are 
to  improve  the  traffic  signal  control 
systems  on  2000  intersections  between 
1988  and  1993  and  8000  by  2010  and 
improve  the  channeling  of  125 
intersections  between  1989  and  1993  and 
500  by  2010.  The  measure  needs  to 
include  target  implementation  dates 
between  1993  and  2020. 

(e)  Measure  5  (Nonrecurrent 
Congestion)  would  reduce  delay  caused 
by  traffic  accidents  through  the 
expansion  and  improvement  of  incident 
response  programs,  freeway 
management  and  enforcement  practices. 

(f)  Measure  6  (Aircraft  and  Ground 
Service  Vehicles)  enjoins  local 
governments  to  adopt  airport  operation 
ordinances  by  January  1, 1991,  or 
SCAQMD  to  adopt  by  January  1, 1992.  a 
rule  to  require  modification  of  aircraft 
operations  and  procedures  and  the  use 
of  alternative  fuels  and  technologies  for 
ground  service  vehicles.  SIP  updates  will 
need  to  identify  how  the  requirement  for 
alternative  fuels  for  vehicles  differs  from 
or  duplicates  proposed  Rule  1601,  which 
would  mandate  alternative  fuels  for 
fleet  vehicles. 

(g)  Measure  7  (Centralized  Ground 
Power  Systems)  would  require  airports, 
through  the  ordinances  or  rules 
described  in  Measure  6,  to  reduce  the 
use  of  auxiliary  power  units  while  air 
carrier  aircraft  are  parked  at  terminal 
gates,  through  the  use  of  centralized 
power  and  air  conditioning  systems. 

(h)  Measure  8  (Airport  Ground 
Access)  also  requires  local  government 


airport  operator  ordinances  by  January 
1, 1991.  or  SCAQMD  rule  adoption  by 
January  1, 1992.  to  reduce  the  vehicle 
trips  by  airport  employees  and 
passengers. 

(i)  Measure  10  (General  Aviation 
Vapor  Recovery)  commits  SCAQMD  to 
adopt  a  rule  by  July  1, 1990,  to  require 
vapor  recovery  systems  to  capture 
aviation  fuel  emissions.  SCAQMD 
started  rulemaking  procedures  but  did 
not  adopt  a  rule  by  the  required  date. 

(j)  Measure  11  (Rail  Consolidation  to 
Reduce  Grade  Crossings)  would 
establish  a  joint  powers  agency  (JPA)  by 
July  1, 1990,  to  develop  a  consolidated 
railroad  corridor  along  Alameda  Street 
for  rail  access  to  the  Ports  of  Los 
Angeles  and  Long  Beach.  Local 
governments  are  to  establish  a  separate 
JPA  by  January  1, 1993,  to  develop  a 
consoUdated  corridor  fiom  Los  AJigeles 
to  San  Bernardino. 

(k)  Measure  13  (Freeway  and 
Highway  Capacity  Enhancements) 
would  implement  the  Regional  Mobility 
Plan  (RMP)  projects  for  additional 
mixed-flow  capacity  on  new  and 
existing  freeways  and  highways.  The 
SIP  claims  that  the  measure  will  reduce 
VOC  by  13.3  tons  per  day  by  2010  and 
will  reduce  CO  by  184  tons  per  day, 
because  of  improved  traffic  flow.  The 
description  of  projects  in  the  RMP  lacks 
sufficient  detail  and  schedules.  More 
importantly,  the  emission  reduction 
estimates  do  not  consider  the  impact  of 
additional  capacity  on  trip  generation, 
distribution,  and  mode  choice.  The 
effect  of  capacity  on  trip  generation  and 
fravel  demand  is  of  particular  concern 
because  historically  traffic  on  highways 
has  exceeded  capacity  far  sooner  than 
plaimed.  Unlike  the  other  measures  for 
which  emission  reduction  estimates  are 
not  supported,  this  measure  has  the 
potential  to  increase  emissions,  which 
was  not  considered  in  the  measure. 

Therefore,  the  SIP  has  not  justified  the 
appropriateness  of  the  measure  as  a  SIP 
strategy,  and  EPA  proposes  to  defer 
action  on  it  to  allow  the  State  to  provide 
additional  information  responding  to 
EPA's  concerns. 

(1)  Measure  IS  (Electric  Vehicles)  was 
not  submitted  to  EPA  by  ARB.  EPA 
cannot  take  action  upon  a  measure  that 
was  not  submitted  by  ARB. 

(m)  Measure  16  (High  Speed  Rail) 
requires  SCAG,  local  agencies,  and 
Caltrans  to  initiate  by  July  1, 1990,  a 
study  to  evaluate  high  speed  rail.  By 
2010  a  high  speed  rail  line  is  to  be  in 
place  between  Los  Angeles  and  San 
Francisco.  The  SIP  will  need  to  justify 
the  assumptions  used  in  the  emission 
reduction  estimates  and  clearly  identify 
the  responsible  implementing  agencies. 


The  1900-91  Ikaft  Overall  Work  Plan  for 
SCAG  includes  a  work  element  to 
produce  a  report  on  high  speed  rail 
demonstrating  SCAG's  conunitmcnt  to 
the  measure. 

(n)  Measure  17  (Growth  Management) 
enjoins  local  governments  to  amend 
general  plans  and  adopt  ordinances  by 
January  1, 19M  to  attain  job/housnig 
balance  performance  goals  consistent 
wHh  the  Growth  Management  Plan. 
SCAG  is  to  provide  assistance  and 
evaluate  actions  by  January  1, 1994  in 
order  to  recommend  further  actions. 

This  measure  is  the  most  ambitious 
effort  in  the  Country  to  seek  a  better 
regional  balance  of  jobs  and  housing. 
Many  of  the  implementation  steps  for 
development  of  controls  at  municipal 
and  sub-regional  levels  are  spelled  out 
in  Measure  17,  the  Regional  Growth 
Management  Plan  (RGMP).  and  m 
Appendices  1  and  2  to  the  RGMP.  In 
order  to  receive  fiill  approval,  this 
measure  needs  improvement  in 
demonstrating  feasibility,  local 
commitment,  resources,  and  adequate 
predictions  of  emissions  reductions. 
The  SIP  win  need  to  show  that  the 
job/hoosing  ratios  are  feasible  aS  goals 
for  the  local  jurisdictiGns  to  achieve. 
The  SIP  should  also  show  that  if  the 
ratios  are  achieved  the  emissicms 
reductions  will  occur.  The  use  of  a  blunt 
ratio  of  jobs  and  housing  may  not  be 
used  as  a  predictor  of  emissions  if 
household  income  from  jobs  is  not 
shown  to  be  compatible  with  the  cost  of 
housing  in  the  sub-region. 

Furthermote,  sub-regional  areas  with 
poor  access  to  mass  transportation  and 
with  poor  access  of  pedestrians  and 
bicycles  to  mass  transit  pockets  still 
may  generate  an  excessive  number  of 
high  poUutiag  cold  starts.  Therefore,  a 
better  balance  of  jobs  and  housing  in 
those  sub-regions  may  reduce  trip  length 
but  still  not  reduce  pollution  to  the 
extent  that  SCAG  suggests.  The  sob- 
regions  themselves  should  be  justified  in 
relation  to  reducing  trips,  and  not  simply 
VMT.  In  addition,  the  measure  should 
address  the  resources  needed  to  form 
sub-regional  entities  for  setting  up 
performance  goals  and  monitoring 
progress. 

Despite  the  above  criticisms.  EPA 
believes  the  approach  contained  in  this 
measure  haa  the  potential  for 
contributing  important  emission 
reductions  following  additional 
refinements  and  local  commitments, 
(o)  Measures  13.a.,  18.b^  and  18x. 
(Energy  Conservation)  include  two 
measures  (18.a.  and  18x.}  aimed  at 
energy  conservation  and  one  directed  at 
recycling  (18.b.).  The  emission  reduction 
estimates  are  combined  for  the 
measures,  but  are  not  adequately 


supported.  SCAG  and  SCAQMD  ate 
currently  working  to  substantially 
redevelop  these  measures.  In  addition, 
recent  state  legislation  (AB  939)  requires 
counties  to  reduce  waste  going  to 
landfills  ami  is  nearly  identical  to 
measure  18.b.  Measure  18.b.  also 
comnrits  SCAQMD  to  amend  nde  M17 
by  July  1. 1900  to  require  ^ss 
manufacturers  to  increase  their 
consunptioB  of  gkass  cuUet  and  require 
paper  manufacturers  to  iDcieaae  their 
use  of  recycled  paper.  SCAX^iD  has  not 
yet  approved  this  amendment. 

(10)  Measures  requiring  SCAC^D 
rule  adoption.  If  necessary.  In  several  of 
the  measures,  SCAQMD  has  committed 
to  adopting  a  rule  "if  necessary", 
presumably  if  local  governments  fail  to 
adopt  certain  measures.  However,  the 
SCAQMD  does  not  define  "if  necessary" 
or  provide  appropriate  criteria  for 
determining  ftie  need  to  adopt  District 
rules.  The  need  to  adopt  the  rules  should 
be  tied  to  whether  control  measures  are 
adopted  by  the  date  ^lecified.  whether 
they  result  in  the  projected  emission 
reductions,  or  whether  the  Basin  is 
making  reasonable  further  progress  in 
reducing  total  precursor  emissions  or 
precorsor  emissions  from  the 
transportation  sector. 

6.  "State  and  Federal  Agencies"  Control 
Measures 

The  AQMP  assigns  to  specified 
Federal  and  State  agencies  partial  or  full 
responsibility  for  devekiping  and 
implementing  seven  AQMP  control 
measures  in  this  category. 

a.  Proposed  action.  EPA  proposes  to 
take  no  action  on  these  measures  and 
the  qualified  commitments  to  the 
measures  since  they  lack  several  of  the 
elements  necessary  for  SIP  approval 

(1)  Control  of  emissions  from  OCS 
exploration,  development,  and 
production.  B-11.  Ibis  measm-e  would 
apply  to  anticipated  exploration  and 
development  of  petroleum  resources 
within  the  California  coastal  waters  of 
Southern  California.  Proposed  controU 
would  apply  to  emissions  from  all 
"   phases  of  activity.  EPA  proposes  to  take 
no  action  on  the  measure  because  it  may 
require  additional  SCAQMD  authority 
or  participation  by  the  U.S.  Department 
of  the  Interior. 

EPA  shares  the  State's  concern 
regarding  impacts  on  the  SCAB  of 
potential  petroleum  development 
activities  in  federal  waters  offshore. 
EPA  has  participated  in  a  cooperative 
interagency  regulatory  devekipment 
negotiation  with  DOI  to  ensure  adequate 
mitigation  of  air  emissions  from  future 
petroleum  development  projects  in  OCS 
waters  off  the  CaUfornia  coast  EPA 
believes  the  resulting  revised  DOI 


regulations  should  yeatly  improve  the 
stringency  of  reqitwed  control  for  new 
OCSi»ojecta. 

Since  both  the  degree  of  hiture  OCS 
activity  affecting  the  SCAB  and  the 
appftcaUt  DOI-rcquifcd  control 
technokigiM  are  unknown,  the  SIPt 
projected  OCS  emissions  and  die 
emteions  reductions  claimed  for  tMs 
measure  are  speculative. 

(2)  Control  of  emissions  from 
pesticide  applicotion,  E-1.  Pesticides  are 
widely  used  by  agrieuhura!  and 
commercial  enterprises  to  control  pests. 
Pesticides  come  in  many  forms  with 
varying  quantities  of  VOCs.  The  VOC 
may  represent  die  active  ingredients, 
inert  ingredients,  and/or  carrier  medium 
for  pesticide  appHcation.  CaHfomia  law 
states  that  the  California  Department  of 
Food  and  Agricultme  (CDFA)  has 
jurisdiction  over  regulation  ot  pesticide 
solvent  emissions.  Because  the 
regulation  of  pesticide  VOC  emissions 
will  impact  a  variety  of  environmental 
programs  (e.g..  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act),  a 
regulation  for  reducing  VOC  emissions 
from  pesticide  applications  in  the  SCAB 
would  need  to  be  implemented  in 
cooperation  with  the  CDFA.  the  County 
Agricultural  Commissioner,  and  other 
federal  agencies.  Potential  methods  for 
reducing  VOC  emissions  include: 
refomuilation.  substitution,  and 
improved  application  techniques. 

In  late  1989.  the  Cahfomia  Pesticides 
Solvents  Tadt  Force  was  formed  under 
the  auspices  of  the  California  Air 
Pollution  Control  Officers  Association. 
The  task  force  is  investigating  potential 
approaches  for  reducing  VOC  emissions 
from  pesticide  applications.  This  task 
force  consists  oT  members  of  CaKfwnia 
pollution  control  districts,  ARB,  CDFA, 
EPA  Region  9,  the  California  Farm 
Bureau,  and  the  agricultural/chemical 
industry.  In  addition,  EPA  recently 
began  preparing  a  work  plan  for  the 
development  proposal,  and  issuance  of 
official  recommendations  for  the  control 
of  VOC  emissions  from  the  agricultural 
application  of  pesticides.  EPA's  goal  is 
to  issue  a  report  on  control  techniques 
that  can  be  used  in  areas  where 
pesticide  application  is  impacting 
progress  toward  attainment  of  the  ozone 
standard.  EPA  has  tentative  target  dates 
of  April  1991  for  a  draft  and  October 
1991  for  issuance  of  the  final  report  The 
preparation  of  EPA's  recommendations 
win  be  coordinated  with  the  CDFA, 
EPA's  Office  of  Pesticide  Programs, 
representatives  from  other  EPA  offices, 
and  other  potentially  affected  parties. 

Emission  reductions  Miticipated  in  the 
AQMP  (measure  E-1)  are  as  folk)ws: 
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Emission  Commitment  (Tons  of  VOC/ 
Day):  The  base-year  (1985)  and 
projected  years  (2000  and  2010)  control 
category  emission  inventory  totals  are: 
5.6. 6.9  and  7.5,  resjiectively.  Hie 
projected  year  control  measure  emission 
reductions,  are:  2.8  and  3J0  respectively. 
Thus,  the  projected  year  control 
category  emission  balances  are:  4.1  and 
4.5,  respectively. 

Actual  emission  reductions  expected 
within  the  SCAB  will  ultimately  depend 
on  the  development  and  final 
promulgation  of  a  control  measure  by 
EPA  and/or  CDFA.  Under  the  FIP,  EPA 
proposes  to  implement  pesticides 
control  in  the  SCAB  as  a  "backstop" 
measure  unless  equivalent  rules  are 
adopted  by  the  State  or  are  not  required 
for  RFP  or  attainment. 

(3)  Lower  emission  standards  on  new 
jet  aircraft  engines.  1-2.  For  this 
measure  the  SCAQMD  depends  on  the 
EPA  to  adopt  new  emissions  standards 
for  aircraft  engines.  EPA  proposed  new 
standards  in  1978  (43  FR 12615.  March 
24, 1978).  but  the  proposal  was 
withdrawn  in  1962  (47  FR  58464. 
December  30, 1982]  and  development  of 
new  standards  is  unlikely  in  the  near 
term.  In  any  case,  emissions  reductions 
from  this  soiirce  are  not  creditable  at 
this  time. 

(4)  Control  offti^tive  emissions  from 
marine  vessel  tanks,  1-3.  The  transfer  of 
volatile  organic  hquid  cargoes  to  and 
from  ships,  together  with  ballasting  and 
housekeeping  operations,  result  in  the 
release  of  VOCs  into  the  atmosphere. 
Under  this  measiue,  the  vapors  would 
be  captured,  then  condensed  or 
incinerated.  The  technologies  involved 
are  fairly  straight  forward,  though 
details  of  admbfiistration  remain  to  be 
worked  out  with  the  Coast  Guard  and 
port  authorities. 

(5)  Control  on  switching  locomotives. 
1-6.  Under  this  measure  the  SCAQMD 
proposes  to  reduce  emissions  from 
railroad  locomotives.  A  number  of 
promising  control  techniques  are  sited, 
but  no  emission  reduction  estimates  are 
offered,  as  further  study  is  needed. 

(6)  Replacement  of  high-emitting 
aircraft,  SCAG  measure  #9.  SCAG 
measure  9  would  enact  an  MOU  by 
January  1. 1991  to  phase  out  FAR  Part  36 
Stage  n  aircraft  in  favor  of  Stage  in 
airoaft  by  2010.  In  developing  the 
measure  for  full  adoption,  the  SIP  will 
need  to  provide  the  necessary 
commitments  from  other  entities  and  a 
more  specific  implementation  schedule. 

(7)  Railroad  Electrification,  SCAG 
Measure  *14.  This  measure  requires 
SCAG  and  AQMD  to  conduct  a 
feasibility  study  of  railrrad 
electrification.  Railroads  are  to 
implement  electrification  projects.  The 


description  of  thb  measure  and 
emissions  reduction  estimate  lack 
sufficient  detail  to  allow  credit.  The  SIP 
does  not  provide  an  estimate  of  the 
length  of  rail  lines  that  would  be 
electrified,  nor  the  use  of  those  lines. 

7.  Proposed  Action  on  Tier  II  Measures 

The  AQMP  includes  ambitious 
emission  reduction  targets  and 
commitments  to  pursue  technological 
advances  or  regulatory  initiatives  in  the 
areas  of  vehicle  emissions  control 
surface  coating  and  solvent  use,  uid 
stationary  source  control.  Tier  II 
measures  are  those  expected  to  be 
available  for  implementation  in  the  next 
10  to  15  years.  Most  of  the  measures  are 
projected  to  be  fiilly  implemented  by  the 
year  2000,  but  the  AQMP  does  not 
clearly  display  either  adoption  or 
implementation  schedules,  since  these 
schedules  will  be  determined  by  the 
pace  of  technological  development  over 
the  next  several  years.  The  control 
measures  faU  into  three  categories: 
Transportation,  Surface  Coating  and 
Solvent  Use,  and  Stationary. 
Descriptions  of  the  measures  are 
contained  in  appendices  IV-A,  E.  F.  and 
G,  though  it  should  be  noted  that  further 
progress  in  specifying  the  measures  has 
occurred  since  the  AQMFs  descriptions 
of  them.  While  all  but  one  of  the 
measures  (the  control  measure  for 
passenger  vehicles]  currently  lacks 
specific  definition  and  technical 
demonstrations  of  feasibility,  EPA 
proposes  provisional  approval  of  the 
commitments  by  the  SCAQMD  and  ARB 
to  an  ongoing  process  to  develop  these 
measures  further  in  order  to  achieve  the 
assigned  emission  reductions.  The 
timely  success  of  these  measures  is 
critically  important  to  avoid  the  social 
and  economic  dislocations  that  would 
result  fitim  imposition  of  federal 
backstop  measures  applicable  to  the 
affected  source  categories.  See  also  the 
discussion  at  V.D.4.C.  ("Control 
Measures  That  Depend  Upon 
Technology  Development")  regarding 
the  State's  technology  development 
projects  associated  with  these  measures 
and  the  implications  of  EPA's  approval 
of  the  SCAQMD  and  ARB  commitments 
to  the  technology-forcing  measures. 

a.  Transportation  measures.  The  goals 
of  the  Tier  II  transportation  sector 
measures  are  to  achieve  a  40%  use  of 
low  emitting  passenger  vehicles,  a  70% 
use  of  low  emitting  freight  vehicles,  a 
100%  use  of  low  emitting  transit  buses, 
and  a  50%  reduction  of  the  remaining 
off-road  vehicle  emissions  after 
implementation  of  Tier  I  measures.  The 
total  emission  reductions  claimed  from 
these  measures  are:  17  tpd  RCX},  206  tpd 
CO.  82  tpd  NO,.  4  tpd  n^  and  10  tpd 


SO,.  Accomplishment  of  the  goal  of  40% 
use  of  low  emitting  passenger  vehicles 
should  be  achieved  by  either  the  State 
or  by  federal  implementation  of  the 
Ultra  Clean  Motor  Vehicles  Program 
discussed  below  as  part  of  the  FIP  (see 
section  VII.G.).  The  development  of  low 
emitting  freight  vehicles  and  buses  is 
being  pursued  by  the  SCAQMD  in  its 
Clean  Fuel  Program,  by  the  ARB,  and  by 
the  California  Energy  Commission.  The 
ARB  and  the  SCAQMD  are  working 
jointly  to  identify  appropriate  control 
approaches  and  emissions  levels  for  off- 
road  vehicles,  a  category  which  includes 
pleasure  boats,  railroad  switch  engines, 
non-electrified  linehaul  locomotives, 
fork-lifts,  non-farm  equipment,  and  off- 
road  recreational  vehicles. 

b.  Surface  coating  and  solvent  use. 
The  Tier  II  goal  for  this  control  category 
is  achieving  a  50%  reduction  of  the 
remaining  ROG  emissions  after 
implementation  of  Tier  I.  The  ROG 
emission  reductions  from  the  measure 
are  116  tpd.  Appendix  FV-A,  pp.  0-6  to 
II-9,  describes  specific  control 
approaches  for  achieving  higher  transfer 
efficiency  application  and  alternative 
coating  technologies,  and  discusses  very 
briefly  a  program  to  reformulate 
consumer  products  and  develop 
alternative  propellent  or  dispensing 
mechanisms. 

c.  Stationary  sources.  Two  Tier  II 
stationary  source  control  approaches 
relating  to  ozone  and  CO  are  included  in 
the  AQMP.  The  emission  reductions 
expected  from  the  measures  are:  16  tpd 
ROG,  16  tpd  CO,  and  24  tpd  NO,. 

The  first  control  measure  is  an 
emissions  fee  assessed  on  emissions 
produced  from  refining  petroleum 
products  at  refineries  within  the  South 
Coast  for  export  outside  of  the  South 
Coast.  The  presumed  effect  of  the 
measure  would  be  to  discourage  refining 
of  petroleum  in  the  South  Coast  and 
encourage  either  relocation  of  refineries 
out  of  the  area  or  at  least  transport  of 
surplus  unrefined  petroleum  by  pipeline 
outside  of  the  basin.  The  AQMP 
schedules  acquisition  of  legal  authority 
to  implement  the  emissions  charges  in 
1992. 

The  second  measure  is  an  emission 
charge  for  all  source  on  a  per  emission 
unit  basis,  indexed  to  the  additional 
costs  of  complying  with  new  goal 
standards  for  the  source  category.  Under 
current  State  law,  the  SCAQMD  must 
submit  a  draft  of  an  emission  charges 
rule  to  the  State  Legislature,  and 
additional  enabling  legislation  is 
required  before  the  SCAQMD  can 
assess  emission  charges.  The  AQMP 
commits  to  secure  this  legislative 
authority  by  the  end  of  1990. 


&  Proposed  Action  on  Tier  m  Measures 

The  AQMP  contains  three  Tier  m 
control  measures  for  implementation 
bom  the  year  2000  through  2007.  The 
first  control  measure  is  a  requirement 
for  non-reactive  surface  coatings, 
solvents,  and  consumer  products. 
Emission  reductions  of  92  tpd  ROG  are 
associated  with  this  measure.  The 
second  measure  is  a  requirement  for 
extremely  low  emitting  passenger 
vehicles,  which  would  be  essentially 
emission  fiee.  Emission  reductions 
ascribed  to  this  measure  are:  88  tpd 
ROG,  1023  tpd  CO.  and  90  tpd  NO^  The 
third  measure  would  require  that  all 
other  mobile  sources  be  operated  by  low 
emitting  technologies  or  fuels.  This 
measure  is  projected  to  achieve  the 
following  redactions:  0.3  tpd  ROG,  73 
tpd  CO,  and  31  tpd  NO,. 

As  with  Tier  II  measures,  EPA 
proposes  to  approve  the  commitments 
by  the  ARB  and  AQMD  to  develop  these 
controls  to  achieve  the  scheduled 
emission  reductions. 

9.  Proposed  Action  on  the  Conformity 
Procedures 

a.  Clean  Air  Act  and  EPA  conformity 
requirements.  Section  176(c)  of  the  Act 
states  in  part  that  "No  department, 
agency,  or  instrumentality  of  the  Federal 
Government  shall  (1)  Engage  in,  (2) 
support  in  any  way  or  provide  financial 
assistance  for.  (3)  license  or  permit,  or 
(4)  approve,  any  activity  which  does  not 
conform  to  a  plan  after  it  has  been 
approved  or  promulgated  under  section 
110.  No  metropoUtan  planning 
organization  designated  imder  section 
134  of  title  23,  United  States  Code,  shall 
give  its  approval  to  any  project, 
program,  or  plan  which  does  not 
coiJorm  to  a  plan  approved  or 
promulgated  under  section  110." 

In  the  Advanced  Notice  of  Proposed 
Rulemaking  (ANTOM)  for  the 
promulgation  of  a  Federal 
Implementation  Plan  (FIP)  for  the  South 
Coast  Air  Basin  (Federal  Register,  Vol. 
52,  No.  235,  Rage  49517,  December  7, 
1988],  EPA  specifically  addressed  the 
conformity  issue.  EPA  acknowledged 
that  SCAG  had  formed  a  conformity 
working  group  to  refine  the  1982 
conformity  reqtiirements  and  stated  that 
"the  FIP  would  address  any  deficiencies 
that  remain  after  agency  [SCAG  and 
SCAQMD]  revision."  Furthermore,  "EPA 
will  review  that  South  Coast  Plan 
according  to.  and  base  any  needed  FTP 
requirements  on,  previously  published 
notices  addressing  conformity.  The 
elements  needed  for  a  fully  effective 
conformity  program  include:  (a) 
Conformity  review  procedures,  (b) 
growth  projections  and  a  disaggregation 


process,  (c)  estimates  of  emissions  for 
major  federal  projects,  (d)  conformity 
review  criteria  (45  FR  21590).  (e) 
specification  of  information  that  miist  be 
provided  for  conformity  determinations 
(growth,  emissions,  TCM  consistency, 
modeling)  and  (f)  requirements  for  a 
finding  of  non-confoimity  if  projects  do 
not  satisfy  Uie  review  criteria  or 
insufficient  information  is  provided." 
The  conformity  criteria  referred  to  in  45 
FR  21590  (April  1, 1980)  include  the 
requirement  that  "the  increased 
emissions  resulting  from  the  action  do 
not  contribute  to  the  violation  of  any 
NAAQS"  and  that  "the  action  is 
consistent  With  the  transportation 
control  measures  that  are  provided  for 
in  the  Sff"  (45  FR  21593). 

The  1982  EPA  SIP  Guidance  (46  FR 
7182.  January  22, 1981)  required 
"Administrative  and  technical 
procedures  and  agency  responsibilities 
for  ensuring,  in  response  to  section 
176(c)  of  the  Clean  Air  Act.  that 
transportation  plans,  programs,  and 
projects  approved  by  a  metropolitan 
planning  organization  (MPG)  are  in 
conformance  with  the  Sff"  (p.  7187).  The 
Guidance  also  stated  that.  "In  preparing 
the  1982  SIP  revision,  states  and  local 
govenunents  should  identify,  to  the 
extent  possible,  the  direct  and  indirect 
emissions  associated  with  major  federal 
actions,  including  wastewater  treatment 
facilify  grants,  that  will  take  place 
during  the  period  covered  by  the  SIF'  (p. 
7188).  EPA  encouraged  the  use  of 
existing  review  processes,  such  as  those 
required  by  the  National  Enviromnental 
Policy  Act  and  the  Office  of 
Management  and  Budget's  Circular  A- 
95. 

The  1982  SIP  Guidance  referred  to 
interim  criteria  for  use  in  making  and 
reviewing  conformify  determinations 
that  were  included  in  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
pubUshed  by  EPA  on  April  1, 1980  (45  FR 
21590).  Criteria  and  procedures  for 
evaluating  the  direct  and  indirect  air 
quality  effects  of  wastewater  treatment 
facilities  were  included  in  the  section 
316  policy  published  on  August  11, 1980 
(45  FR  53382). 

The  ANPRM  appearing  on  April  1. 
1980  (45  FR  21590)  stated  that  'The 
responsible  federal  department's  formal 
conformify  determination  should  verify 
that  *  *  *  (4)  the  increased  emissions 
resulting  from  the  action  do  not  conflict 
with  the  emission  reduction 
requirements  of  the  SIP;  (5)  the 
increased  emissions  resulting  from  the 
action  do  not  exceed  the  PSD  increment 
for  the  area;  (6)  increased  emissions 
resulting  from  the  action  do  not 
contribute  to  the  violation  of  any 


NAAQS:  (7)  the  action  is  consistent  with 
the  transportation  control  measures  that 
are  provided  for  in  the  SIP;  and  (8)  the 
action  complies  with  all  other  special 
provisions  and  requirements  of  the  SIF' 
(page  21598).  EPA  did  not  take  final 
rulemaking  action  on  this  advance 
notice. 

b.  SCAG/SCAQMD  Conformity 
Procedures.  SCAG  and  SCAQMD 
adopted  the  1989  Conformify  Procedures 
to  ensure  that  governmental  actions  and 
projects  do  not  prevent  attainment  of 
the  NAAQS  (appendix  IV-G.  page  279). 
The  Procedures  represent  an  ambitious 
effort  to  coordinate  often  conflicting 
public  goals  and  numerous  public 
agencies  that  have  not  been  involved  in 
previous  air  qualify  planning  efforts  by 
including  four  components:  General 
development  transportation, 
wastewater  treatment  and  local 
government  implementatioiL  The 
procedures  go  far  beyond  previous 
conformify  efforts  adopted  by  SCAG  on 
April  21. 1989.  and  by  SCAQMD  on 
August  4. 1989,  after  the  adoption  of  the 
AQMP.  Therefore,  the  original  ARB  SIP 
submittal  of  the  AQMP  on  August  18, 
1989  included  the  conformify  procedures 
from  the  1982  SIP  and  reco^iized  that 
new  procedures  would  be  forthcoming. 
In  Resolution  69-66  adopting  the  AQMP. 
ARB  directed  "the  Executive  Officer  to 
review  the  updated  conformify 
procedures  which  were  adopted  by  the 
District  and  SCAG  as  expeditiously  as 
feasible  so  that  if  acceptable,  they  may 
be  submitted  to  the  EPA  as  a 
replacement  for  the  current  [1982] 
procedures"  (page  9).  The  1989 
Conformify  Procedures  were  transmitted 
to  EPA  by  ARB  on  July  19, 1990. 

In  order  to  address  concerns  about 
and  implement  the  1989  Conformify 
Procedures,  SCAG  and  SCAQMD 
established  the  Conformify  Working 
Group.  This  effort  involved  extensive 
participation  from  various  sectors, 
including  the  counfy  transportation 
commission's,  state,  federal  local  and 
wastewater  agencies  leading  to 
increased  integration  of  air  qualify  and 
transportation,  wastewater  and  land  use 
plaiu^.  The  Working  Group  developed 
and  SCAG  adopted  in  March  1990 
"Guidance  for  Implementation  of 
Conformify  Procedures"  (included  in  the 
TSD).  The  Guidance  is  not  proposed  as 
a  revision  to  the  SIP.  However,  the 
document  interprets  the  Procedures  and 
provides  a  more  clear  indication  of  how 
SCAG  will  implement  the  Procedures. 
Therefore,  while  the  Guidance  will  not 
be  included  in  the  SIP.  it  caimot  be 
ignored  in  reviewing  the  Procedures  for 
inclusion  into  the  SO*.  In  cases  where 
the  Procedures  lack  sufficient  detail  to 
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assess  consistency  with  tbe  review 
critoia  described  above.  EPA  pn^Mses 
to  ose  the  Guidance  to  aid  in  the  review. 

c.  Proposed  oc^/on— (1)  General 
development  component — (a] 
Description  and  analysis.  Tie  General 
Develo(Hiient  Component  of  the 
Conformity  Procedures  includes  three 
tests  of  conformity  for  regionally 
significant  projects  that  are  sobmitted  to 
SCAG  iat  review  throu^  the  faiter- 
Govennnental  Review  (IGR)  process 
(also  known  as  the  A-4B  process).  This 
process  relies  upon  authority  and 
respensibiUty  created  by  the  California 
Enviromnental  Quality  Act  (CEQA). 
which  requires  that  projects  be  analyzed 
for  their  hnpact  on  the  environment, 
hichnfing  air  quabty.  Through  the  IGR 
process.  SCAG  will  comment  on 
projects  using  the  three  tests: 

llie  project  should  improve  or  have  a 
neutral  effect  on  the  jobs/housing 
balance  for  the  city  or  conform  with 
appropriate  jobs,  housing  or  population 
indicators  for  the  city  and  improve  or 
have  a  neutral  effect  on  the  jobs/ 
housing  balance  for  the  sulMegion; 

The  project  is  required  to  demonstrate 
vehicle  trips  and  v^de  miles  have 
been  redooed  to  the  greatest  extent 
feaslMB:  and 

Tbe  project's  EIR/EIS  must 
demonstrate  the  following: 

(i)  Tbe  project  will  not  have  a 
negative  impact  on  long  term  air  quaUty; 

(ii)  The  transportation,  land  use,  and 
energy  oonservatian  control  oieasures 
are  used  to  the  extent  possible  to 
mitigate  the  air  quality  in^Mct  (rf  the 
project;  and 

(iii)  The  project's  impact  on  via  quality 
is  analysed  on  an  ^ifMtHimate  city.  . 
county,  or  sub-regiooal  level  and 
regional  leveL 

SCAG  will  recommend  approval  or 
denial  of  a  project  Nonconforming 
projects  could  be  denied  by  the  lead 
agency,  or  a  mitigation  plan  could  be 
developed,  with  recommendations  firom 
SCAG  and  SCAQMD.  If  the  local 
government  amends  its  general  plan  to 
be  consistent  with  the  A^«IP,  individual 
project  review  is  not  required. 
Conformity  review  would  be  limited  to 
an  annual  cumulative  hnpact  review 
performed  in  conjunction  with  the 
Reasonable  Further  Progress  Report 
(RFP). 

Under  current  law  SCAG  does  not 
have  the  permitting  authority  to  approve 
or  deny  general  development  projects. 
SCAG's  role  is  to  comment  Xon  the 
project's  conformity  with  ttie  SIP. 
Autfiority  to  approve  or  deny  the  project 
still  rests  with  the  lead  agency  lot  the 
project  (usually  the  city  or  county). 
However,  if  the  conformity  and  RFP 
processes'  reveal  that  nonconforming 


projects  are  being  approved,  the 
p<^ulation,  housing,  and  jobs  forecasts 
are  being  exceeded,  and  the  growth 
management  control  measure  (appendix 
IV-G  Measure  17]  is  not  being 
implemented  (or  any  other  control 
measure).  SCAG  and  SCAQNfD  would 
need  to  revise  the  SIP  and  compensate 
for  any  emission  reductions  that  do  not 
occur.  This  could  result  in  the 
implementation  of  the  contingency 
measures  or  other,  more  strict  measures. 
Furthermore,  if  emission  reductions  are 
not  achieved  according  to  the  schedule 
defined  in  the  proposed  FIP,  EPA's 
proposed  badutop  measures  would 
remain  in  place. 

(b)  Proposed  actimi  on  general 
development  component  There  is 
nothing  in  the  Act  or  regulations  that 
specifically  requires  general 
development  ccmformity  of  projects  that 
do  not  require  MPG  ap{MX7vaI.  However, 
section  110(a)(2)(B)  of  the  Act  requires 
the  SIP  to  contain  "sudi  other  measures 
as  may  be  necessary  to  insure 
attainment  and  maintenance  of 
[NAAQS]."  SCAG  and  SCAQMD  view 
the  general  development  component  as 
necessary  and  ARB  concurred  with  this 
finding.  Given  the  significant  amount  of 
growth  expected  in  the  Basin  and  the 
significance  of  the  growth  management 
control  strategy  (Measure  17)  in  terms  of 
emission  reductions,  EPA  concurs  and 
proposes  to  approve  the  General 
Development  Component  into  the  SIP.  In 
addition,  given  the  severe  actions 
necessary  if  emission  reductions  are  not 
on  sdtedule.  a  process,  such  as  general 
development  conformity,  that  advances 
compliance  witii  the  proposed  Sip's 
growth  projections  and  control 
measures  is  essential. 

(2)  Transportation  component  The 
Transportation  Component  of  the 
ConfiHrmity  Procedures  consists  of  three 
sections:  Regional  Mobility  Plans  (RMP). 
Regional  Transportation  Improvement 
Pr^rams  (RTDH.  and  Locally  Funded 
Projects  not  Induded  in  the  RTIP.  SCAG 
is  the  agency  responsible  for  developing 
the  RMP  and  RTIP. 

(a)  RMP  conformity.  The  RMP  section 
requires  project-specific  amendments  to 
the  RMP  and  total  RMP  revisions  to 
demonstrate  consistency  with  the 
AQMP/SIP.  Non-conforming  projects 
can  not  be  induded  in  the  RMP.  The 
approving  agency  must  demonstrate  that 
a  project  vnil  have  a  positive  impact  on 
air  quahty.  that  it  is  consistent  with  the 
AQMP/SIP,  and  that  it  will  not  impede 
hnplementation  of  TCMs  hi  the  AQMP/ 
SIP.  These  criteria  are  consistent  with 
EPA  criteria.  

(b)  RTIP  conformity.  The  RTIP 
conformity  process  is  divided  into  two 
steps.  The  first  step  requires 


transportati<m  projects  induded  in  the 
out-years  (years  3-5)  of  the  RTIP  to  be 
identified  in  the  RMP  and  priority  must 
be  given  to  transportation  control 
measures  that  can  be  funded  under 
existing  mechanisms.  A  non-conforming 
RTIP  is  ineligible  for  state  or  federal 
funding  unless  one  of  two  options  is 
followed:  adjust  programming  of 
projects  so  that  die  RTIP  is  in 
conformance  or  drop  projects  which 
render  the  RTIP  non-confmming. 

The  second  step  has  two  components. 
Step  2(A)  covers  project  Inclusion  in  the 
biennial  element  (years  1-2)  of  the  RTIP 
and  is  perhaps  the  most  important 
element  of  the  Procedures.  The  project's 
draft  EIR  and/or  EIS  is  submitted  to 
SCAG  for  review  to  demonstrate  the 
following: 

The  project  is  phased,  si2ed,  and 
located  according  to  the  growth  shown 
in  the  Growth  Management  Flan  (Part 
A). 

The  impact  of  the  project  on  long  term 
air  quality  is  analyzed  on  a 
transportation  corridor  level,  even  if  the 
project  is  phased  at  incrementaUy 
developed  (Part  B). 

The  air  quality  impact  of  the  project  is 
compared  to  alternatives  on  a  corridor 
level  and  alternative  are  compared  to 
each  other  (Part  Q. 

Demand  management,  HOV 
improvements,  and  transit  are  required 
to  be  evaluated  as  alternatives  and 
mitigaticm  measures  if  necessary  (Part 
D). 

The  project  is  consistent  with  RMP 
polides  relating  to  air  quaUty  (Part  E).' 

From  this  analysis,  projects  sre  found 
to  conform  or  not  conform.  Unless 
modified  to  be  in  conformance,  non- 
conforming projects  are  to  remain  in  the 
out-years  of  the  RTIP  and  are  ineligible 
for  state  or  federal  funding. 

This  process  does  not  dearly  meet  the 
criteria  outlined  in  the  South  Coast  FIP 
ANPRM  and  1982  SIP  Guidance  that 
require  conformity  review  criteria, 
includhig  the  provision  that  emissions 
will  not  cause  or  contribute  to  NAAQS 
violations.  The  proposed  conformity 
criteria  are  that  projects  must  be 
induded  in  the  RMP  and  be  subject  to 
the  corridor  level  analysis  of  air  quality 
bnpads.  How  the  air  quality  analysis  is 
used  is  not  explained.  It  is  unclear  what 
would  happen  if  the  EIR/EIS  analysis 
revealed  that  the  project  would  result  in 
a  net  increase  in  emissions  of  a 
pollutant  for  which  the  Basin  violates 


>  These  poHdea  art  general  in  nature  and  do  not 
include  afwdfic  air  ^oaHty  csHtria.  The  poHciei 
relate  to  •lrataaie«  lack  aa  laad  oaa  dadatoaa, 
HOV  lanaa.  deaand  ■anasHMnt,  and  tranait  that 
are  gaieraUy  considered  to  iMnefil  air  quaUty. 


NAAQS.  In  the  case  of  the  South  Coast 
Air  Basin,  where  frequent  NAAQS 
violations  occur,  increases  in  emissions 
from  transportation  projects  would 
interfere  with  the  timely  attainment  of 
the  standards. 

The  Guidance  provides  additional 
information.  In  describing  the 
"Simplified  Corridor  Level  Analysis" 
used  for  the  conformity  review,  the 
Guidance  states  that  if  a  proposed 
project  is  consistent  with  its  description 
in  the  RMP.  completion  of  the  Simplified 
Corridor  Level  Analysis  shall  satisfy  the 
requirements  of  parts  B  apd  C  of  the 
EIR/EIS  analysis  (listed  above).  "If  the 
proposed  project  diners  from  the  RMP    ~ 
or  is  not  induded  therein,  then  it  will  be 
subject  to  conformity  review.  Such  a 
project  will  be  found  to  have  satisfied 
the  requirements  [of  parts  B  tmd  C]  if  a 
comparison  of  the  project's  air  quality 
impacts  to  the  AQMP's  regional 
emissions  estimates  demonstrates  that 
the  impacts  of  the  project  'in'  is  equal  to 
or  better  than  the  project  'out' "  [page  D- 
3).  It  is  clear  fit>m  this  description  that  if 
the  project  is  proposed  as  described  in 
the  RMP  and  increases  emissions,  the 
project  could  still  conform  because  the 
analysis  was  performed. 

Reliance  solely  on  project  inclusion  in 
the  RMP  to  determine  conformity  is  not 
appropriate,  given  that  tbe  proposed  SIP 
(which  relies  upon  and  includes  parts  of 
the  RMP)  does  not  contain  enough 
measures  for  full  approval  to  assure 
expeditious  attainment  of  the  NAAQS. 
Furthermore,  the  RMP  is  a  very  broad 
document  in  which  projects  and 
programs  are  often  not  specifically 
defined,  and  there  is  a  considerable 
shortfall  in  funding  the  RMP. 

In  addition,  the  Guidance  description 
of  the  Simplified  Corridor  Level 
Analysis  raises  further  questions  about 
how  the  Procedures  will  be 
implemented.  As  proposed,  project 
sponsors  would  estimate  emissions  for 
the  year  2010  based  upon  data  that 
assume  that  the  transportation  and  land 
use  measures  in  the  proposed  SIP  are 
implemented  and  successful.  This  will 
result  in  an  optimistic,  best  case 
analysis  because  local  governments 
have  not  yet  committed  to  implementing 
and  enforcing  the  measures,  and  full 
funding  is  not  currentiy  available  for 
many  measures.  Therefore,  it  is  not 
appropriate  that  a  capacity  enhancing 
highway  project  rely  upon  these 
measures  to  show  an  air  quality  benefit, 
particularly  when  the  measures  could 
not  be  fully  approved  as  part  of  the  SIP. 

Furthermore,  under  the  National 
Environmental  Policy  Act  (NEPA)  the 
primary  purpose  of  an  environmental 
impact  statement  [EIS]  is  to  accurately 
disclose  the  potential  environmental 


impacts  of  a  project  for  the  decision- 
making process.  By  only  considering  a 
best  case  scenario,  as  the  corridor  level 
analysis  proposes,  this  pxiipose  is  not 
fulfilled. -Therefore,  the  corridor  level 
analysis  must  consider  a  scenario  that 
indudes  only  those  measures  that  have 
legally  enforceable  conunitments  from 
the  implementing  agencies. 

The  proposed  corridor  level  analysis 
also  assumes  that  the  same  nimiber  of 
trips  will  occur  with  or  without  the 
project  This  is  an  unreaUstic 
assumption;  a  capacity  enhancing 
project  wiU  affect  congestion  levels  and 
travel  time,  which  will  in  turn  affect 
people's  decisions  whether,  where, 
when,  and  how  to  make  trips.  The  effect 
of  congestion  levels  on  travel  demand 
should  be  considered  in  the  corridor 
level  analysis  in  order  to  accurately 
judge  air  quality  impacts. 

Step  2(B]  requires  SCAG  to  analyze 
the  Biennial  Element  of  the  RTIP  to 
ensure  that  appropriate  AQMP/SIP 
control  measures  are  programmed  as 
scheduled  and  in  a  manner  that  will 
lead  to  targeted  emission  reductions.  If 
the  RTIP  does  not  conform,  it  is 
ineligible  for  state  and  federal  funding. 
This  step  is  necessary  to  enstire  SIP 
measure  implementation.  With  the 
improved  schedules  necessary  for  the 
measures  to  receive  full  approval,  this 
part  of  the  conformity  review  will  be 
even  more  effective. 

(c)  Locally  funded  project  conformity. 
Conformity  review  of  regionally 
significant  locally  funded  projects  that 
are  not  included  in  the  RTIP  is  similar  to 
that  for  RTIP  projects.  The  project  is 
required  to  be  consistent  with  the  goals, 
policies,  and  programs  of  the  AQMP/ 
SIP.  The  project  EIR/EIS  must 
demonstrate  that  the  project  will  have  a 
positive  impact  on  long  term  air  quality 
and  include  an  analysis  identical  to  that 
for  RTIP  projects  [parts  A  through  E, 
above).  SCAG  recommends  approval  or 
denial  of  the  project  to  the  lead  agency, 
which  then  could  deny  or  modify  the 
project  in  order  to  conform.  According 
to  the  Procedtues,  non-conforming 
projects  are  not  eligible  for  funding  by 
County  Transportation  Commissions 
(CTC).  However,  it  is  unclear  whether 
the  four  CTCs  have  agreed  to  this 
provision.  Similar  to  the  General 
Development  Component  SCAG  would 
only  serve  as  a  commenting  agency  for 
these  projects. 

(d)  Proposed  action  on  transportation 
component  In  general,  the  Procedures 
provide  an  adequate  framework  for 
judging  the  conformity  of  transportation 
plans,  programs,  and  projects. 
Transportation  conformity  is  essential  to 
the  success  of  the  SIP.  The  process  that 
SCAG  and  SCAQMD  developed 


resulted  from  extensive  cooperation 
between  many  agencies  will  further  the 
goal  of  reducing  emissions  from  the 
transportation  sector. 

However,  the  Procedures  sre  vague 
regarding  criteria  for  RTIP  project 
conformity.  The  South  Coast  FIP 
ANPRM  deariy  stated  that  the 
conformity  program  must  indude  review 
criteria  consistent  with  45  FR  21S0a  and 
that  the  FIP  would  address  any 
deficiencies.  Several  times  prior  to 
receiving  the  proposed  SIP  revision  EPA 
expressed  its  concern  over  the  lack  of 
criteria  and  reUance  on  project  indusion 
in  the  RMP  for  conformity.  However,  the 
concern  was  not  addressed  by  SCAG 
and  the  Conformity  Working  Group. 
Therefore,  EPA  is  requesting  a  revision 
to  the  Conformity  Procedures  to  indude 
the  following  criteria  for  projects  to  be 
included  in  the  biennial  element  of  the 
RTIP:  A  project  will  be  judged  to 
conform  with  the  SIP/FIP  if  emissions 
resulting  from  the  action  or  related 
actions  do  not  cause  or  contribute  to  the 
violation  of  any  NAAQS  and  if  the 
action  is  consistent  with  all  provisions 
and  requirements  of  the  SIP  and  FIP. 
In  assessing  the  emissions  from  the 
transportation  project  the  corridor  level 
analysis  must  use  realistic  asstmiptions. 
It  would  not  be  acceptable,  particularly 
for  NEPA  docimients,  to  only  consider  a 
scenario  where  all  the  proposed  SIP 
measures  are  implemented.  The  analysis 
should  consider  a  scenario  where  only 
the  approved  SIP  measures  (or  those 
proposed  for  approval]  and  those  which 
have  full  conunitments  from  the 
implementing  agencies  are  implemented. 
The  analysis  should  also  assess 
potential  increases  in  emissions  due  to 
the  impact  of  the  project  on  trip 
generation,  trip  distribution,  mode 
choice,  VMT,  and  growth  and  land  use. 
If  no  EIS  or  EIR  is  prepared  for  the 
project  the  corridor  analysis  would  be 
provided  in  an  equivalent  format  In 
addition,  a  project  that  is  judged  to 
conform  cannot  be  altered  significantfy 
so  as  to  change  potential  air  emissions 
unpacts  prior  to  final  project  approval  or 
construction. 

EPA  proposes  to  approve  the 
Transportation  Component  of  the 
Conformity  Procedures  providing  that 
the  major  issues  identified  above  are 
addressed. 

(3)  Wastewater  treatment  conformity. 
The  Wastewater  Treatment  Component 
of  the  Conformity  Procedures  is  divided 
in  two  sections:  conformity  findings  with 
and  without  an  updated  areawide 
wastewater  treatment  management  plan 
(208  Plan).  Within  each  section  are 
criteria  for  conformity  for  wastewater 
treatment  facilities  and  for  National 
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Pollutant  Disdurge  EUmlnatkm  System 
(NFDES)  pennit  renewal 

(a)  Focilitf  conformity.  Facility 
conformity  is  a  two  step  process,  bi  the 
case  Kvihtoat  an  updated  206  Plan 
(which  is  the  cmrent  situation),  new  and 
upgraded  facilities  are  required  to  Ym 
sized  and  service  phased  according  to 
the  growth  shown  in  the  Growth 
Management  Plan  (GMP).  This  level  is 
to  be  reflected  in  the  faciUty's  NPDES 
permit  In  the  case  with  an  updated  206 
Plan  (presuming  the  206  Plan  conforms 
with  the  SIP)  the  service  is  required  to 
be  phased  according  to  the  growth  in  the 
GMP  and  this  must  be  reflected  in  the 
NPDES  permit  Sanitation  districts  are 
encouraged  to  size  facilities  based  on 
wastewater  engineering  factms  and  cost 
effectiveness. 

In  the  second  step,  the  Procedures 
explain  that  "since  the  phasing  of 
service  is  depend«it  npon  the  land  use 
decisions  of  local  government  a  key 
element  of  conformity  is  the  local 
adoptim  of  an  air  quality  element  into 
the  local  General  Plan"  (page  303).  If  all 
the  local  governments  in  the  service 
area  adopt  air  quality  elements 
consistent  with  SCAG/SCAQMD 
guidelines  and  revise  other  elements  of 
the  general  plans  to  be  consistent  then 
no  further  conformity  review  is  required. 
If  this  is  not  the  case,  the  Procedures 
state  diat  EPA  and  die  Regional  Water 
Quality  Control  Board  (RWiQCB)  are  die 
agencies  solely  responsible  lot  making 
conformity  findings  tm  the  facility, 
funding,  and  NFDES  permit  and  are  die 
agencies  responsible  tot  developing  a 
plan  to  mitigate  the  impacts  of  the  non- 
conforming general  plans.  Whoi  an 
updated  206  Plan  is  in  place,  the 
Procedures  state  that  SCAG  will 
recommend  a  conformity  finding  to  EPA 
and  RWQCB.  including  a  mitigation  plan 
developed  by  the  cities  in  the  service 
area,  the  treatment  agency,  and  SCAG. 

Several  of  these  statements  need 
clarification.  First  the  procedures  are 
vague  regarding  what  would  constitute  a 
conforming  general  plan.  SCAG  has 
adopted  guidelines  for  air  quality 
elements,  but  SCAQMD  has  not  adopted 
such  guideUnes.  The  proposed  SEP 
(appendix  IV-G)  includes  four 
measures,  including  growth 
management  that  are  to  be  implemented 
specifically  through  air  quality  elements 
and  general  plans.  However,  SCAG's 
Guidance  states  that  the  local 
jurisdictions  must  commit  to 
implementing  all  appropriate  local 
government  measures  in  the  AQMP 
(page  8).  This  goes  further  than  die 
stated  goals  of  the  Procedures — to 
assure  that  die  air  quality  impacts  of 
population  in  die  service  area  are 


consistent  widi  die  AQMP  and  to 
encourage  local  government  adoption  of 
air  quality  elements.  EPA  requests  that 
SCAG  and  SCAQMD  provide  further 
information  defining  this  portion  of  the 
Procedures. 

Second,  under  sections  176(c)  and  316 
of  the  Clean  Air  Act  EPA  is  responsible 
for  assuring  conformity  for  wastewater 
treatment  facilities  that  EPA  engages  in, 
supports  in  any  way,  provides  financial 
assistance  for.  Ucenses  or  permits,  or 
approves.  SCAG,  as  the  VSPG,  is 
responsible  for  ensuring  conformity  for 
projects,  programs,  and  plans  that  it 
approves.  If  the  facility  does  not  involve 
any  EPA  action,  EPA  is  not  responsible 
under  the  Clean  Air  Act  to  assiue 
conformity. 

Third,  EPA  did  not  agree  to  develop, 
nor  is  the  agency  in  the  position  to 
develop,  local  mitigation  plans  for 
facilities.  SCAG  and  the  Working  Group 
agree,  and  the  Guidance  states  that  the 
responsibility  for  developing  mitigation 
plans  lies  with  the  wastewater 
treatment  facility.  The  facility  will  work 
with  local  governments,  SCAG  and 
SCAQMD  to  develop  the  plan,  which 
will  be  forwarded  to  EPA  for  approval. 
However,  cmly  the  Procedures  are 
proiKMed  to  be  included  in  the  SIP.  not 
the  Guidance.  Therefore.  EPA  requests 
diat  SCAG  and  SCAQMD  submit 
through  ARB,  a  SIP  revision  correcting 
this  error  in  the  Procedures.  Failing  this. 
EPA  would  need  to  disapprove  this 
portion  of  the  Procedures,  leaving  a 
maJOT  hole  in  the  process. 

(b)  NPDES  permit  conformity. 
Confwmity  review  for  NPDES  permit 
renewals  is  similar  to  that  for  facilities 
and  does  not  vary  dependent  upon  an 
updated  206  Plan.  If  the  jurisdictions  in 
the  service  area  exceed  the  population 
targets  in  the  GMP.  a  mitigation  plan 
must  be  developed  to  offset  the  negative 
impacts.  NTOES  permits  are  conditioned 
to  require  the  development  and 
implementation  of  the  mitigation  plan, 
which  requires  approval  from  SCAQMD 
and  SCAG.  SCAG's  Guidance  includes 
the  same  clarification  of  agency 
responsibility  for  developing  mitigation 
plans  as  discussed  above.  "ThB  Guidance 
raises  some  question  as  to  the 
applicability  of  the  conformity  finding 
on  the  NPDES  permit  to  conformity  of 
new  or  upgraded  facilities.  NPDES 
permits  are  usually  renewed  every  five 
years.  If  a  proposed  facility  is  defined  in 
a  conforming  NPDES  permit  the 
facility's  conformity  review  might  be 
simpl^ed  in  certain  cases.  However. 
EPA  cannot  agree  to  prejudge  its  own 
conformity  decisions  or  those  of  other 
agencies  which  would  occur  under 
possible  different  circumstances  in 


future  years.  If  a  mitigation  plan  was 
required  in  the  NFIKS  permit  the  plan 
should  be  fulfilling  its  intended  purpose. 
If  the  SIP  has  been  revised  since  the 
NPDES  permit  review,  conformity  must 
be  judged  against  the  revised,  applicable 
SIP.  Furthermore,  the  population  and 
jobs/housing  balance  targets  for  the 
service  area  should  still  conform  with 
die  SIP. 

(c)  Proposed  action  on  wastewater 
component  The  Wastewater 
Component  of  the  Conformity 
Procedures  generally  meets  EPA  criteria. 
As  with  transportation  and  general 
development  conformity,  the  process  is 
vitally  important  to  the  successful 
implementation  of  the  SIP  and 
improving  air  quality  in  the  region.  The 
indirect  impacts  of  wastewater 
treatment  facility  expansion  must  not 
circumvent  progress  in  achieving  air 
quality  standards. 

The  analysis  above  clarifies  EPA's 
interpretation  of  the  Procedures.  In 
addition  when  determining  whether  the 
facility  or  service  is  sized  according  to 
the  GMP  and  SIP.  the  agencies 
approving  the  project  must  consider  not 
only  the  use  of  the  CMP  growth 
projections  but  what  factors  are  applied 
to  the  growth  figures  to  determine 
facility  service  size.  With  regard  to  the 
provisions  requiring  mitigation  plans. 
EPA  considers  the  Procedures  adequate 
so  long  as  they  are  implemented  to  fully 
offset  the  air  quality  impact  of  the  non- 
conforming jurisdictions.  Mitigation 
plans  failing  to  meet  tliis  criteria  would 
be  disapproved  by  EPA. 

EPA  proposes  to  approve  the 
Wastewater  Component  of  the 
Conformity  Procedures  providing  that 
the  major  issues  identified  above  are 
addressed.  In  particular,  EPA  is 
requesting  that  a  portion  of  the 
Procedures  be  revised  to  reflect  current 
agreement  between  the  implementing 
agencies  for  developing  mitigation 
plans. 

(4)  Local  government 
implementation — (a)  Description  and 
analysis.  The  fourth  and  last  component 
of  the  Conformity  Procedures  is 
intended  to  "provide  an  impetus  to  local 
governments  to  implement  the  AQMP; 
and  to  provide  a  mechanism  for 
ensuring  that  emissions  do  not  increase 
in  geographic  areas  where  the  AQMP  is 
not  being  implemented"  (page  281). 
SCAG  and  SCAQMD  will  use  the 
Reasonable  Farther  Progress  (RFP) 
report  process  to  determine  whether 
local  governments  are  adhering  to  the 
transportation,  land  use,  and  energy 
conservation  measures  in  the  AQMP 
(appendix  IV-G)  and  ensuring  that 
applicable  projects  are  in  conformance 


with  the  AQMP/SIP.  U  local  govenments 
are  not  implementing  the  AQMP/SIP, 
SCAG  and  SCA(^t«fD  will  notify  die 
local  governments  and  "other  regulatory 
activity  can  be  considered  in  these  non- 
conforming geo^aphic  areas."  SCAG 
and  SCAQMD  did  not  develop  guidance 
to  implement  this  portion  of  tihe 
Procedures.  However,  the  SCAG 
Monitoring  Wqddng  Group  is 
developing  a  process  to  assess  local 
government  implementation  of  AQMP/ 
SIP  mesures  through  the  RFP  reporting 
process. 

(b)  Proposed  action  on  local 
government  component  Local 
government  commitment  to 
implementing  the  SIP  is  essential  to 
attaining  and  maintaining  the  NAAQS. 
While  not  specifically  required  under 
section  176{c],  SCAG  and  SCAQMD 
have  determined  that  this  component  is 
necessary  to  achieve  the  objectives  of 
the  AQMP  and  EPA  agrees  with  diis 
finding.  ThereSore.  EPA  proposes  to 
approve  the  Local  Government 
Component  of  the  Conformity 
Procedures.     1 1 

10.  Proposed  Action  on  Contingency 
Measures 

The  AQMP  contains  8  contingency 
measures,  which  are  briefly  described 
and  incorporated  in  the  adoption 
commitments  by  die  ARB,  SCAQMD, 
and  SCAG.  The  measures  are:  Emission 
Charges  on  Gasoline  and  Diesel  Fuels 
Used  by  Motor  Vehicles,  Limits  on 
Vehicle  Registration,  Emission  Charges 
on  Parking  Lota,  Emission  Charges  on 
Vehicle  Use,  Reduction  of  VMT  to  1985 
Levels,  Highway  User  fees.  Oxygenated 
Fuels  Program,  and  Time  and  Mace 
Control  Measures.  Each  of  these 
measures  is  assigned  to  one  of  the  three 
agencies  for  further  study  and,  in  the 
case  of  four  of  the  measures,  acquisition 
of  necessary  legislative  authority.  The 
measures  have  no  legally  enforceable 
effect  as  backstops  or  guarantees  for  the^ 
plan's  control  measures  since  they 
appear  merely  as  concepts  for  future 
development  EPA  therefore  proposes  to 
defer  action  on  the  measures.  See  also 
the  discussion  at  V.).  ("EPA  Action  on 
Contingency  Plan")  regarding  the 
specific  SIP  requirement  for  a 
transportation  measure  contingency 
plan. 

E.  tiPA  Action  on  Reasonably  Available 
Control  Measures 

EPA  proposes  to  conclude  that  the  SIP 
will  meet  the  requirements  of  the  Act 
relating  to  RACT  for  stationary  and  area 
sources  if  the  SIP  commitments  are 
reasonably  available  transportation 
control  measures,  and  I/M  programs. 
I'he  SCA(^fD  has  committed  to  correct 


VOC  RACT  deficiencies  in  response  to 
die  national  SIP  call  of  May  28,  lOOa 
The  most  recent  commitment  is  to  a 
schedule  for  correction  of  the  remaining 
deficiencies  by  September  190a  If  the 
SCAQMD  has  not  corrected  all 
deficiencies  by  that  date,  Q>A  will 
propose  disapproval  of  th*;  rules  and 
promulgation  of  substitute  federal 
regulations. 

F.  EPA  Action  on  Air  Quality  and 
Emissions  Data,  Bases 

1.  Introduction 

Section  172(b)(4)  of  the  CAA  requires 
that  nonattainment  area  implementation 
plans  include  a  comprehensive  and 
current  inventory  of  pollutant  emissions, 
and  that  this  inventory  be  updated 
frequently  enough  to  assure  "reasonable 
further  progress"  toward  attainment  see 
sections  (171(1)  and  172(b)(3)).  The 
emission  inventory  is  important  for  a 
number  of  reasons.  First  it  is  used  to 
identify  pollution  sources  for  new  or 
additional  controls  and  so  provides  a 
basis  for  the  control  strategy.  Second, 
the  inventory  provides  a  means  of 
assessing  progress  in  achieving 
reductions  from  existing  controls.  The 
reasonable  further  progress  reports 
include  annual  updates  to  the  inventory 
as  well  as  air  quality  data  to  indicate 
whether  air  program  goals  are  being  met 
and  whether  corrective  action  is 
necessary.  Third,  both  current  and 
projected  inventories  are  used  as  inputs 
to  air  quality  modeling  to  demonstrate 
attainment  of  die  NAAQS. 

EPA's  most  recent  guidance  on 
emission  inventories  is  set  forth  in 
Emission  Inventory  Requirements  for 
Post-1987  Ozone  State  Implementation 
Plans  (EPA-450/ 4-68-19)  and  Emission 
Inventory  Requirements  for  Post-1967 
Carbon  Monoxide  State  Implementation 
Plana  (EPA-450/4-86-20).  New  guidance 
in  these  documents  include  use  of  1967 
or  1988  as  a  base  year,  inclusion  of 
sources  within  25  miles  of  the 
nonattainment  Metropolitan  Statistical 
Area  (MSA),  and  individual  listing  of 
sources  emitting  ov&t  10  tons  per  year  of 
volatile  organic  compoimds.  The  new 
guidance  is  intended  to  improve  the 
quality  of  inventories  submitted  to  EPA. 
In  general  the  inventory  should  have 
documentation  of  its  methodologies, 
variables,  and  data  sources  sufficient  for 
independent  calculation  of  the  emission 
estimates.  Quality  assurance  procedures 
should  be  described. 

Consideration  of  rule  effectiveness  is 
a  new  consideration  for  emissions 
mventories.  No  rule  is  100%  effective; 
ambiguous  wording,  imperfect 
compliance  test  methods,  deterioration 
of  control  equipment  varying  levels  of 


training  fay  maintenance  personne)  and 
compliance  inspectors,  and  other  factors 
conspire  to  lessen  the  emissions 
reductions  nominally  associated  with  a 
rule.  In  the  guidance  documents 
referenced  above,  EPA  proposes  diet 
80%  of  the  nominal  reductions  are  to  be 
counted,  unless  a  different  rule 
effectiveness  can  be  shown. 

A  given  pollution  source  fads  into  one 
of  three  broad  categorier  Point,  area, 
and  mobile  sources.  A  point  source  is 
generally  a  localized  industrial  facility 
large  enough  to  merit  individual 
measurement  of  its  emissions;  it  may 
have  many  processes  and  emission 
points  widiin  it.  Petroleum  refineries 
and  electric  generating  stations  are 
examples  of  point  sources.  Area  sources 
are  smaller,  more  numerous,  and  more 
geographically  distributed  than  point 
sources.  Gasoline  service  stations  and 
dry  cleaners  are  examples.  Emissions 
for  an  area  source  category  are 
generally  estimated  by  multiplying 
sales,  employment  or  population  data 
by  "emission  factors."  Finally,  mobile 
sources  include  vehicles  driven  on  or  off 
public  roads  together  with  planes, 
trains,  ships,  and  utility  equipment  such 
as  lawn  mowers.  The  emissions  from 
some  mobile  sources  are  estimated 
using  area  sourc^jnethods.  but  on-road 
vehicle  estimates  involve  more  complex 
models  of  traffic  speed  and  volume,  and 
of  emissions  characteristics  of  the 
vehicle  fleet  as  it  changes  over  time. 
Methodologies  for  all  three  types  of 
sources  are  constanUy  improving,  but 
there  is  still  a  fair  amount  of  uncertainty 
in  the  estimates. 

2.  VOC  CO,  and  NO,  Inventories 

The  SCAQMD,  SCAG.  and  ARB  have 
prepared  comprehensive  emission 
inventories  for  all  criteria  pollutants. 
The  inventory  is  presented  in 
Appendices  III-A  and  IQ-C  of  the 
AQMP.  Point  sources  are  the 
responsibUity  of  SCAQMD;  area  sources 
are  a  joint  effort  of  SCAQMD  and  ARB. 
The  mobile  source  inventory  is  produced 
by  ARB  using  traffic  information 
provided  by  SCAG.  SCAG  also  provides 
demographic  and  economic  projections 
to  SCAQMD  for  future  year  inventory 
estimates.  ARB  coordinates  the  effort 
and  prints  the  tables  provided  in  the 
plan.  The  combined  technical  expertise 
of  the  three  agencies  results  in  one  of 
the  most  sophisticated  and  detailed 
inventories  in  the  coimtry. 

Any  source  emitting  more  than  18  to. 
per  year  of  any  criteria  pollutant  is 
ccmsidered  to  be  a  point  source.  The 
base  year  used  was  1985,  with  some  of 
the  area  source  data  being  updates  from 
1983  figures.  The  geographical  area 
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covered  is  SCAB,  as  defined  in  title  17  of 
the  California  Code  of  Regulations, 
volume  3  section  60104.  It  includes  all  of 
Orange  County  and  the  non-desert 
portions  of  Los  Angeles,  Riverside,  and 
San  Bernardino  counties. 

Emissions  are  listed  in  tons  per  day 
for  163  control  categories  for  annual 
average  day,  average  summer  day,  and 
average  winter  day.  Other  tables  give 
the  annual  average  emissions  for  each 
county  for  various  combinations  of 
"activity"  (industry),  "process"  (e.g., 
boilers,  storage  tanks),  and 
"entrainment"  (working  material,  e.g.. 
fuel  or  solvent).  For  example,  the 
Activity  and  &itrainment  Table  hsts  651 
different  emissions  categories,  the  Major 
Facilities  Table  lists  924  point  sources. 

The  area  source  methodologies  used 
are  described  in  ARB's  Methods  for 
Assessing  Area  Source  Emissions  in 
California.  This  is  an  evolving 
document  updated  with  the  results  of 
both  California  and  national  studies.  It 
was  not  submitted  as  part  of  the  plan; 
indeed  the  current  version  of  the  area 
source  book  is  not  available. 

ARB  also  publishes  Methodology  to 
Calculate  Emission  Factors  for  0^-Road 
Motor  Vehicles,  which  is  the  basis  for 
its  EMFAC7D  model.  This  model 
culculates  emissions  per  mile  for 
California  on-road  vehicles,  which  are 
subject  to  different  standards  than  those 
Ln  the  rest  of  the  country.  SCAG 
performed  a  detailed  link-by-link 
analysis  of  the  road  system,  under 
several  highway-building  scenarios,  to 
arrive  at  vehicle  speeds  and  vehicle 
mUes  traveled  (VMT).  Together  with  the 
emission  factors  from  EMFAC7D,  these 
determine  on-road  vehicle  emissions. 

The  ROG  inventory  shows  emissions 
of  1246  tons  per  day  (tpd),  of  which 
neary  half  (46%)  is  due  to  on-road 
vehicles.  The  remainder  is  split  between 
industrial  and  residential/commercial 
sources,  with  solvent  use  a  substantial 
fraction. 

In  contrast,  the  CO  inventory  of  5430 
tpd  is  due  almost  entirely  to  mobile 
sources:  87%  of  the  CO  emissions  are 
from  on-road  vehicles,  and  an  additional 
9%  from  off-road  mobile  sources. 
Industrial  fuel  combustion  and 
unplanned  fires  are  significant  in  the 
n^maining  4%  of  emissions. 

The  NO,  inventory  of  1040  tpd  comes 
primarily  from  on-road  vehicles  (59%), 
with  the  remainder  fairly  evenly  split 
between  off-road  mobile  sources, 
industrial  fuel  combustion,  and 
residential/commercial  fuel  combustion. 

Even  with  no  new  controls  measures, 
VOC  NO.,  and  especially  CO  emissions 
are  projected  to  decrease  by  the  year 
20ia  This  is  due  to  existing  stationary 
source  controls  coming  into  effect,  and 
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to  the  California  motor  vehicle  control 
program.  However,  these  decreases  are 
not  enough  to  bring  the  air  basin  into 
NAAQS  atUinment:  the  effects  of  37% 
growth  in  population  and  68%  increase 
in  VMT  largely  cancel  the  gains. 

Projected  future  year  inventories  are 
presented  in  appendix  III-B  ("Future 
Baseline  Emissions")  of  the  AQMP. 
They  are  based  on  economic  and 
demographic  projections  by  SCAG, 
which  are  described  in  appendices  m-D 
and  rV-I  ("Baseline  Projection"  and 
"Growth  Management  Plan", 
respectively).  Employment  projections 
are  based  on  local  and  regional 
apportionments  from  national 
projections  for  various  industries 
important  to  the  region.  A  continuation 
of  the  current  trend  toward  a  more 
service-based  economy  is  assumed. 
Based  on  this,  adjustments  are  made  to 
a  cohort  model  of  population,  which 
continues  current  fertility  and  migration 
patterns.  An  explicit  assumption  is  that 
there  will  be  no  infrastructure  or  other 
constraints  to  growth. 

3.  EPA  Analysis  of  Inventories 

a.  Comparison  with  EPA 
requirements.  The  emission  inventory  in 
the  AQMP  deviates  fitjm  EPA's 
proposed  policies  in  a  niunber  of  ways. 
These  deviations  and  some  mitigating 
factors  are  described  below. 

The  AQMP  reports  organic 
compounds  as  reactive  organic  gas 
(ROG).  The  definition  of  ROG  in 
appendix  IK-A  of  the  AQMP  is  identical 
to  EPA's  definition  of  VOC  at  the  time 
the  plan  was  written.  However,  ROG  in 
fact  includes  ethane  as  a 
photochemically  reactive  compound, 
while  VOC  does  not. 

While  overall  the  difference  is  not 
large,  it  may  be  sizable  for  some 
categories,  such  as  refineries.  EPA 
cannot  give  credit  toward  attainment  of 
the  ozone  standard  for  control  of  ethane. 
The  AQMP  should  dociunent  the 
difference  between  ROG  and  VOC  for 
each  category. 

EPA  is  inclined  to  require  a  1987  or 
1988  base  year  the  AQMP  uses  a  1985 
base  year.  Major  portions  of  the  plan 
were  prepared  before  the  new  EPA 
guidance  documents  were  finalized.  The 
plan  is  dated  March  1989,  and  had  to  use 
an  earlier  year,  since  inventories  using 
1987  as  a  base  year  are  only  now 
becoming  available. 

The  size  cutoff  for  point  sources 
proposed  by  EPA  is  10  tons  per  yean 
sources  lai^er  than  this  are  to  be 
considered  point  sources  subject  to 
more  detailed  and  individual  reporting 
requirements.  The  AQMP  used  18  tons 
as  its  cutoff.  Also,  the  AQMP  does  not 
provide  the  comprehensive  process 


description  information  required  by  EPA 
for  point  sources.  Though  higher  than 
the  current  EPA  requirement  of  10  tons, 
the  AQMFs  point  source  cutoff  of  18 
tons  is  much  lower  than  the  earlier  EPA 
guidance  level  of  100  tons,  which  was  in 
effect  at  the  time  of  the  plan's  writing. 
Indeed,  the  AQMD  is  to  be  commended 
for  decreasing  the  cutoff  on  its  own. 

In  general,  the  inventory  is  complete 
and  detailed.  With  some  minor 
exceptions  which  remain  unclear  (e.g.. 
publicly  owned  treatment  works),  the 
AQMP  provided  emissions  for  all  point, 
area,  and  mobile  source  types  listed  in 
EPA  guidance,  and  even  provided  data 
from  some  source  types  beyond  those  in 
the  guidance.  It  is  possible  to  divide 
emission  sources  into  categories  in 
different  ways.  Small  categories,  in 
particular,  are  often  lumped  together  in 
differing  ways.  For  example,  the  coating 
of  magnet  wire,  which  EPA  guidance 
lists  as  a  separate  category,  is  included 
in  the  AQKff*  inventory  under 
miscellaneous  industrial  coatings.  The 
high  level  of  desegregation  in  the 
inventory,  and  the  level  of  expertise  of 
the  agencies  involved,  gives  EPA  high 
confidence  that  all  relevant  source 
categories  were  included  in  the 
inventory. 

As  noted  above,  ARB's  EMFAC7D 
was  used  to  estimate  on-road  vehicle 
emissions  factors,  which  were  then 
combined  with  vehicle  activity 
estimates  contained  in  draft  BURDEN7B. 
At  the  time  that  the  post-1987  motor 
vehicle  plan  was  developed,  the 
contribution  of  evaporative  running 
losses  to  motor  vehicle  emissions  had 
not  yet  been  quantified  and  was  not 
represented  in  EMFAC7D.  Subsequent 
vehicle  testing  indicates  that  running 
losses  are  a  substantial  fraction  of 
emissions  and  must  be  accounted  for  in 
the  inventory.  ARB  is  working  on  the 
next  generation  of  the  EMFAC  model  in 
order  to  update  the  motor  vehicle 
emission  estimates. 

The  AQMP  makes  little  mention  of 
rule  effectiveness.  This  EPA  proposed 
requirement  has  proved  somewhat 
controversial  in  California,  where  the 
inventories  have  typically  been  quite 
good.  The  new  rule  effectiveness  and 
some  other  requirements  were  felt  to  be 
largely  aimed  at  the  historically  poor 
quality  inventories  done  in  some  other, 
parts  of  the  country.  Nevertheless,  the 
plan  should  include  at  least 
documentation  on  how  the  important 
concepts  .in  rule  effectiveness  were 
considered  in  the  emissions  estimates. 
The  AQMP  ascribes  continued 
nonattainment  in  part  to  "measures  not 
as  effective  as  originally  estimated"  (p. 
1-13.  AQMP).  This  is  an  implicit 


admission  that 'rule  effectiveness  is 
important  but  the  plan  does  not  explore 
the  issue  further,  llie  plan  should  state 
which  measares  are  meant  their  actual 
effectiveness,  and  steps  to  be  taken  or 
already  taken  to  improve  them. 

Growth  factors  are  Ksted  in  appendix 
III-B  for  a  number  tA  controlled  source 
categories.  The  method  by  which  these 
factors  were  derived  for  each  category 
bom  SCAG's  projections  is  not 
described;  nor  is  it  explained  why 
control  categories  not  listed  have  a 
growth  factor  equal  to  one. 

Since  growth  is  the  major  impediment 
to  attainment  Ss  the  AQMP  itself  states, 
an  even  more  detailed  description  of  the 
projection  methodology  is  in  order. 
Ideally  the  description  would  be 
exhaustive  and  its  techniques  and 
assumptions  subject  to  careful  scrutiny. 
For  example,  is  the  assumption  of  no 
constraints  to  growth  a  neutral  fact  or  a 
self-fulfilling  policy  decision?  However, 
while  the  projection  models  used  are 
open  to  question,  EPA  has  no  substitute. 
SCAG  and  SCAQMD  appear  to  have 
done  a  thoron^  job.  using  a  model  with 
standard  assumptions. 

The  most  significant  deviation  of  the 
AQMFs  emission  inventory  from  H»A 
requirements  is  in  the  area  of 
documentation.  In  general,  the  inventory 
should  have  documentation  of  its 
methodologies,  variables,  and  data 
sources  sufficient  for  independent 
recalculation  of  the  emission  estimates. 
For  point  sources,  EPA  requires 
desegregation  by  process  unit  within  an 
industry,  and  the  listing  of  operating 
schedule,  process  rates,  control 
equipment  efficiency,  and  other  data  not 
provided  in  the  AQMP.  Similariy,  for 
area  sources,  the  plan  does  not  provide 
emission  factors,  activity  levels,  or 
sources  of  data.  For  mobile  sources, 
there  is  very  llttie  detail  on  the 
methodology  for  determining  speeds  and 
VMT. 

EPA  also  bebeves  additional 
documentation  is  needed  to  support  the 
emission  inventory.  This  should  include: 

a.  A  description  of  the  sources  for 
which  size  distribution  was  assessed 
and  an  explanation  of  the  methodology 
used  to  estimate  PM-10  emissions  tnaa 
sources  in  which  size  distribution  was 
not  assessed: 

b.  A  description  of  the  methodology 
used  to  develop  size  distribution  profiles 
for  sources  in  die  SCAB; 

c.  Sample  calculations  for  a  variety  of 
computations,  in  particular  the  source 
category  described  as  miscellaneous 
sources  which  accounts  for  88%  of  daily 
PM-10  emissions  and  includes  farming 
operations,  construction/demolition, 
and  entrained  road  dust  from  paved  and 
impaved  roads. 


Altogether,  this  lack  of  documentatton 
makes  the  inventory  essentially 
impossible  to  review.  At  most  those 
emission  sources  normally  calcolated  on 
a  per  capita  basis  can  be  checked  for 
reasonableness.  Most  of  those 
categories  checked  have  reasonable 
values,  but  there  is  no  explanation  for 
the  unexpected  ones  or  for  those  not 
checked.  The  sheer  volume  of  the 
material  required  in  such  an  area  as 
large  in  poimlation  and  industry  as  the 
SCAQNfl),  would  make  a  complete 
review  difficult  given  current  EPA 
resources:  stilL  fiiD  documentation 
would  allow  at  least  spot  checks  for 
quality  assurance. 

No  quality  assurance  program  is 
described  in  the  plan,  though  it  is 
required  by  EPA  guidance.  However,  the 
ARB  does  conduct  quality  assurance  on 
data  submitted  to  it  by  the  Soutit  Coast 
There  is  a  visual  chedc.  computer 
checks  for  comf^teness,  consistency, 
and  reasonableness,  and  some  cross- 
checks with  other  data  sources.  This 
program  should  have  been  described  in 
the  AQMP. 

b.  £]Pi4  action.  Q'A  proposes  to  defer 
action  on  the  inventory  in  the  A^^. 
noting  that  a  wholly  revised  inventory 
has  already  been  prepared  for  use  in  a 
1991  update  to  the  AQMP.  The  main 
difficulty  in  the  stationary  source 
portion  of  the  1969  AQMFs  inventory  Is 
a  lack  of  documentation.  EPA's 
experience  with  the  personnel  and 
programs  at  the  SCAQMD  and  die  ARB 
provide  us  with  s  hi^  degree  of 
confidence  in  the  process  used  to 
construct  the  inventory.  As  noted 
previously,  however,  the  mobile  source 
portion  of  the  inventory  was  constructed 
prior  to  the  quantification  of  evaporative 
running  losses  and  is  therefore 
underestimated.  EPA  proposes  to 
substitute  for  it  in  the  Federal 
Implementation  Plan  portion  of  this 
notice. 

G.  EPA  Action  on  Modeling 

1.  Criteria  for  Evaluating  SIP  Modeling 

a.  Models  preferred  by  EPA.  The 
Guideline  on  Air  Quality  Models 
(Revised)  IEPA-450/2-78-027R,  July 
1986  &  Supplement  A.  July  1987) 
provides  recommendations  on  air 
quahty  modeling  techniques  that  should 
be  applied  to  SIP  revisions.  It  serves  to 
identify,  for  all  interested  parties,  those 
techniques  and  data  bases  EPA 
considers  acceptable.  It  is  not  intended 
to  be  a  compendium  of  modeling 
techniqoes.  Rather,  it  should  serve  as  a 
basis  by  which  air  quality  managers, 
supported  by  sound  scientific  judgment 
have  a  common  measure  of  acceptable 
technical  analysis. 


EPA  has  identified  a  number  of 
refined  models  for  vaiions  polhttants, 
source  types  and  physical  conditions. 
Models  which  are  demonstrated  to 
perform  better  than  others  in  s  given 
category  are  considered  as  preferred  by 
EPA.  No  further  evaloation  of  a 
preferred  model  is  required  if  the  user 
follows  EPA  recommendations. 

b.  Other  modeUng  techniques.  When 
there  are  no  preferred  models  appIicaUe 
to  a  given  problem,  EPA  provides  that 
an  alternative  refined  model  may  be 
used,  provided  that 

(1)  'The  model  can  be  demonstrated  to 
be  applicable  to  the  problem  on  a 
theoretical  basis,  and 

(2)  The  data  bases  which  are 
necessary  to  perform  the  analysis  are 
available  and  adequate,  and 

(3a)  Performance  evaluations  of  the 
model  in  similar  circumstances  have 
shown  that  the  model  is  not  biased 
toward  underestimates,  or 

(3b)  After  consultation  with  the  EPA 
Regional  Office,  a  second  model  is 
setected  as  a  baseline  or  reference  point 
for  performance  and  a  demonstration  is 
made  that  the  proposed  model  performs 
better  than 

2.  Modeling  Used  in  the  South  Coast  SIP 

a.  CO  modeling.  The  modeling  for 
evaluating  CO  control  strategies  and 
demonstrating  attainment  of  the  CO 
NAAQS  in  die  Soudi  Coast  SIP  uses  a 
"modified  rollback"  approach,  wherein 
the  measured  ambient  concentrations 
are  assumed  to  be  directly  proportional 
to  the  CO  emissions  within  s  five  square 
kilometer  area  in  the  vicinity  of  the 

,  monitor.  The  highest  ambient 
concentrations  are  measured  at  the 
Lynwood  monitoring  site  in  central  LA 
County,  although  very  high  readings  also 
occur  at  Hawthorne  and  at  Lennox, 
which  are  west  of  Lynwood,  closer  to 
the  coast  The  Lennox  monitoring  site 
has  been  discontinued. 

b.  Ozone  modeling.  The  model 
preferred  by  EPA  for  Ozone  SIP 
modeling  is  the  Urban  Airshed  Model 
(UAM).  The  most  recent  update  to  this 
model  was  used  in  the  South  Coast  SIP. 
The  model  underwent  rigorous  model 
performance  and  sensitivity  evaluations 
before  it  was  used  in  the  Sff 
development.  The  time  period  modeled 
covered  a  three  day  Ozone  episode 
where  ambient  concentrations  reached 
the  design  concentration  of  0.36  ppm  on 
the  second  and  third  days  of  the 
episode. 

The  SCAB  experiences  ozone 
concentrations  exceeding  the  NAAQS  of 
0.12  ppm  on  more  than  150  days  per 
year.  There  are  a  number  of 
meteorological  conditions  whidi  lead  to 
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high  ozone  levds.  The  magnitude  of  the 
peak  ozone  is  determined  primarily  by 
the  meteorological  conditions  during  a 
given  episode.  In  order  to  adequately 
assess  the  representativeness  of  a  given 
ozone  episode  a  Classification  and 
Regression  Tree  (CART)  analysis  was 
performed  to  rank  the  ozone  episodes  by 
meteorological  conditions.  The  selected 
three  day  episode,  }une  5-7, 1985,  met 
the  criteria  of  being  representative  of 
the  meteorological  conditions  which 
produce  the  most  severe  Ozone  levels  in 
the  SCAB  and  the  peak  one  hour  Ozone 
concentration  was  the  design 
concentration  for  the  SCAB. 

Before  the  actual  modeling  analysis 
was  undertaken,  a  modeling  protocol 
was  established,  in  consultation  with 
the  EPA,  the  ARB  and  with  various 
experts  in  the  field  of  photochemical 
modeling.  Included  in  the  protocol  were 
the  expected  performance  goals  and 
criteria  that  would  be  used  to  judge  the 
model's  capabilities  before  it  was  used 
in  SIP  development. 

The  UAM  is  a  complex  mathematical 
synthesis  of  the  physics  and  chemistry 
cf  the  atmosphere  that  lead  up  to  urban 
Ozone  formation.  An  important 
consideration  in  using  the  UAM  in  SIP 
development  is  minimizing  the  effect  of 
uiuertain  model  parameters,  such  as  the 
boundary  and  initial  conditions  of  tiie 
model  on  the  predicted  ambient 
concentrations  and  to  ensure  that  the 
predicted  ambient  concentrations  will 
respond  to  changes  in  precursor 
emissions.  At  the  same  time,  the  model's 
performance  in  predicting  ambient 
Ozone  concentrations  must  also  be 
r.aintained.  The  modeling  domain  was 
extended  to  a  "clean  air"  boundary  over 
the  ocean  to  minimize  the  impact  of  the 
boundary  conditions  on  the  predicted 
ambient  concentrations.  This  becomes 
most  important  in  simulating  high 
emission 'control  scenarios,  since  the 
boundary  conditions  have  relatively 
more  impact  when  the  emissions  are 
drastically  reduced.  A  three-day 
simulation  was  run  to  minimize  the 
effect  of  the  initial  conditions  on  the 
predicted  ambient  concentrations  on  the 
second  and  third  days  of  the  simulation. 

The  mobile  source  emissions  included 
in  the  early  model  simulations  were 
calculated  based  on  constant  ambient 
temperatures  throughout  the  basin  for 
specific  time  periods.  Mobile  emissions 
do,  however,  vary  considerably  with 
ambient  temperature  and  the 
temperatures  vary  considerably 
thoughout  the  basin  at  any  given  time. 
To  correct  for  this  simplification  in  the 
mobile  emissions,  they  were 
recalculated  using  the  UAM  gridded 
temperature  fields  to  calculate  spatially 


and  temporally  varying  mobile  emission 
fields,  for  each  hour  of  the  simulation. 
At  the  time  the  modeling  was  being 
performed,  however,  it  was  discovered 
that  evaporative  emissions  from 
vehicles  while  they  were  running  were  a 
significant  but  overlooked,  source  of 
VOC  emissions  throughout  the  country. 
Reliable  emission  estimates  of  running 
evaporative  losses  were  not  available  at 
the  time  the  Ozone  modeling  analysis 
was  being  conducted  for  the  SIP  and 
were,  therefore,  not  included  in  the 
modeling.  The  net  result  of  the  more 
accurate  temperatine  distribution  was 
that  VOC.  and  CO  emissions  fit>m 
mobile  sources  were  all  increased. 

The  initial  model  performance 
evaluation  was  based  on  the  constant 
temperature  mobile  source  emissions. 
With  the  new  emissions,  the  model's 
ability  to  predict  the  maximum  Ozone 
concentration  was  not  significantly 
altered,  but  the  Ozone  concentrations  in 
the  mid-basin  region,  around  Pasadena, 
were  under-predicted.  Overall  the 
model  met  the  performance  goals 
estabUshed  in  the  modeling  protocol 

After  the  model  was  thoroughly 
evaluated  and  deemed  suitable  for  use 
in  SIP  analysis,  it  was  exercised  to 
evaluate  the  relative  needs  for  VOC  or 
NO.  controls  and  for  evaluating  the 
relative  effectiveness  of  the  control 
measures  identified  in  the  SIP.  The 
conventional  approach  to  reducing 
Ozone  concentrations  is  to  apply  VOC 
controls  rather  than  NO,  contnds.  The 
model  was  used  to  evaluate  the 
feasibiUty  of  this  conventional 
approach.  It  was  found  that  when 
population  and  economic  growth  were 
taken  into  account,  if  all  available  VOC- 
only  emission  controls  (controls  which 
would  affect  VOC  emissions  with  no 
impact  on  NO.)  were  applied,  the  Ozone 
NAAQS  could  not  be  reached.  The 
modeling  analysis  indicated  that 
significant  NO.  reductions  would  be 
required  as  well. 

Ultimately  the  model  was  used  to 
evaluate  the  entire  array  of  emission 
control  measures  identified  in  the  SIP, 
with  respect  to  their  impact  on  ambient 
Ozone  levels.  The  modeling  results 
indicate  that  if  total  ROG  emissions 
(including  methanol)  are  reduced  by  86% 
and  total  NO,  emissions  are  reduced  by 
82%  that  the  peak  one  hour  Ozone 
concentration  can  be  reduced  from  0.36 
ppm  to  0.126  ppm. 

3.  Proposed  Action  on  the  Modeling 
Analyses 

a.  CO  modeling.  EPA  guidance  on  the 
use  of  rollback  techniques  for  CO 
analysis  is: 


If  results  from  screening  techniques  or 
measured  carbon  monoxide  levels  in  an 
ur(>an  area  are  clearly  well  below  the 
standards  and  expected  to  remain  l>elow  the 
standard,  or  it  can  he  demonstrated  that  the 
Federal  Motor  Vehicle  Control  Program  will 
provide  the  needed  CO  reductions,  then 
urban  area-wide  strategies  may  l>e  evaluated 
using  a  modified  roUlMck  or  proportional 
model  approach. 

The  preferred  method  for  analyzing 
CO  impacts  is  to  use  a  line  source  model 
(CALINE3)  to  evaluate  the  impacts  from 
nearby  roadways  and  an  area  wide 
model  to  evaluate  elevated 
"background"  levels  of  CO. 

Data  analysis  indicates  that  during 
worst  case  CO  episodes,  a  wide-spread 
build-up  of  CO  occivs  in  the  central  LA 
county  area,  initiated  by  the  evening 
peak  mobile  emissions  throughout  the 
area.  High  ambient  concentrations 
rcmahi  throughout  the  night  and  are 
subsequently  enhanced  by  morning  peak 
emissions,  leading  to  a  second  peak  in  .. 
CO  concentrations  in  the  morning.  The 
ambient  concentrations  remain  above  20 
ppm  throughout  this  time  period.  This 
imphes  that  area-wide  modeling 
techniques  are  most  appropriate  for 
SCAB. 

As  generally  applied,  a  rollback 
analysis  is  a  crude  area-wide  modeling 
technique.  It  is  most  applicable  when 
the  distribution  of  emissions  is  not 
expected  to  radically  change  and  when 
there  is  adequate  area-wide  coverage  by 
the  monitoring  network  so  that  the 
maximtun  concentrations  are  likely  to 
be  measured.  In  the  case  of  the  South 
Coast  Air  Basin,  there  is  a  relatively 
extensive  monitoring  network.  The 
emissions  distribution,  however,  is 
expected  to  change  dramatically 
between  the  base  year  conditions  and 
the  time  when  attainment  might  be 
adiieved.  The  "modified  rollback"  used 
by  SCAQMD  attempted  to  account  for 
that  by  using  spatially  gridded  future 
year  projections.  The  problem  with  this, 
however,  is  that  the  projections  in  any 
given  5  square  kilometer  grid  cell  are 
highly  uncertain,  and  since  only  the  grid 
cell  in  which  the  existing  monitor  was 
located  was  used  in  the  rollback,  the 
rollback  concentration  will  also  be 
highly  uncertain.  Also,  since  the  data 
analysis  indicates  that  extremely  high 
levels  of  CO  are  an  area-wide  problem, 
the  rollback  of  concentrations  in 
proportion  to  the  emissions  in  only  one 
cell,  as  conducted  by  the  AQMD,  is 
inappropriate.  If  a  rollback  analysis  is  to 
be  used  at  all  it  should  be  based  on  the 
total  emissions  in  a  larger  geographical 
area  of  influence. 

EPA  concludes  that  the  modified 
rollback  analysis,  as  employed  in  the 


SCAB  SIP,  is  not  likely  to  accurately 
represent  the  dianges  in  ambient  CO 
levels  due  to  changes  in  CO  emissions. 
Therefore,  the  tt>A  finds  the  CO 
analysis  inadequate  for  demonstrating 
attainment  or  for  evaluating  the  relative 
merits  of  different  conbrol  strategies. 
EPA  proposes  to  defer  action  on  the  CO 
modeling  analysis.  See  also  the 
discussion  of  CO  modeling  in  section 

vn. 

b.  Ozone  modeling.  The  AQMD  used 
the  preferred  model  for  evaluating 
Ozone  SIPs.  They  used  the  model  to 
indicate  Uie  level  of  emission  reductions 
necessary  to  achieve  the  Ozone 
standards  in  the  SCAB.  It  should  be 
noted  that  the  analysis  showed  Ozone 
concentrations  only  reaching  0.128  ppm, 
which  is  still  technically  above  the  level 
of  the  NAAQS.  With  precursor 
emissions  reduced  by  more  than  80%, 
the  model  becomes  somewhat  more 
sensitive  to  the  boundary  conditions. 
Also,  the  future  year  projections  of  the 
boundary  conditions,  as  well  as  the  rest 
of  the  model  inputs,  are  very  uncertain. 

In  conclusion,  it  should  be  noted  that 
while  EPA  recommends  the  UAM  as  the 
preferred  model  for  Ozone  SIPs.  it  has 
not  established  guidance  on  how  to 
interpret  the  model  results  or  how  to  use 
the  model  to  demonstrate  attainment 
EPA  finds  the  UAM  analysis,  conducted 
by  the  SCAQ&ID,  to  be  an  excellent 
example  of  how  to  apply  the  model  to  a 
SIP,  for  both  an  attainment 
demonstration  and  for  evaluating  the 
relative  merits  of  control  strategies. 
While  the  modeling  analysis  meets  and 
exceeds  EPA's  technical  criteria  for 
ozone  SIP  modeling,  EPA  proposes  to 
defer  action  on  the  modeling  analysis,  in 
light  of  the  proposed  disapproval  of  the 
attainment  demonstration. 

H.  RFP  Tracking. 

Section  172(b}(3]  of  the  CAA  requires 
"reasonable  further  progress"  (RFP), 
defined  as  annual  incremental 
reductions  in  emissions  sufficient  to 
provide  for  attainment.  EPA  has 
published  guidance  on  the  required 
contents  of  annual  RFP  reports:  They 
should  show  numerically  and 
graphically  the  emission  reductions 
achieved  over  the  preceding  year, 
together  with  any  shortfall  and  steps 
taken  to  correct  it.  Air  quality  data  is 
also  to  be  reported.  EPA  continues  to 
stress  the  need  for  aggressive  tracking. 

SCAQMD  has  committed  to  an  annual 
workplan  for  fanplementing  control 
measures,  and  to  an  annual  auditing 
report  to  monitor  implementation 
progress.  The  AQMP  gives  a  general 
implementation  timeline  for  its  three-tier 
control  strategy.  In  addition,  a 
Monitoring  Working  Group  has  been 


established  with  (lie  participation  of 
SCAG,  ARB,  and  EPA.  to  prepare  a 
monitoring  handbook  for  use  in  the 
preparation  of  annual  RFP  reports.  ' 

/.  EPA  Action  on  Resources 

The  State  has  indicated  that  adequate 
resources  presently  exist  for  adoption 
and  effective  implementation  of  all 
control  measures  in  the  SIP  except  for 
the  following:  Urban  Bus  System 
Electrification,  G-1;  CTean  Fuel  Retrofit 
of  Transit  Buses,  G-2;  Vanpool  Vehicle 
Purchase  Incentives,  SCAG  #2.c;  High 
Occupancy  Vehicle  Facilities,  SCAG 
#2.f;  Transit  Improvements,  SCAG  2.g: 
Rail  Consolidation  to  Reduce  Grade 
Crossings,  SCAG  #11;  Paved  Roads, 
SCAG  #12.a;  Unpaved  Roads  and 
Parking  Lots,  SCAG  #12.b;  Freeway  and 
Capacity  &ihancements,  SCAG  #13; 
High  Speed  Rail  SCAG  #16;  Energy 
Pricing,  Tax  and  Subsidy  Incentives, 
SCAG  #18.c.  In  each  case,  ARB  has 
submitted  a  commitment  to  seek 
required  fiuiding.  In  addition,  the  State 
has  indicated  that  measure  D-2.  Out-of- 
Basin  Transportation  of  Biodegradable 
Solid  Waste,  lacks  needed  resources. 
For  this  measure,  the  State  has  merely 
committed  to  further  study.  For  the 
following  three  measures,  which  the 
State  has  identified  as  lacking  resource 
commitments,  the  State  has  submitted  a 
commitment  to  seek  implementation  by 
the  responsible  entities:  Diverting  Port- 
related  Truck  Traffic  to  Rail  SCAG 
#3.b;  Traffic  Flow  Improvements,  SCAG 
#4;  Non-reciurent  Congestion  ReUef, 
SCAG  #5.  EPA  proposed  to  approve  the 
resources  portion  of  the  SIP  along  with 
the  commitment  of  the  State  to  obtain 
additional  resources. 

/.  EPA  Action  on  Contingency  Plan 

As  discussed  in  IV.D.10.  above,  the 
AQMP  includes  eight  contingency 
measures,  all  of  which  relate  to 
reductions  in  motor  vehicle  emissions. 
The  AQMP  does  not  clearly  indicate 
when  the  measures  might  be  imposed.  In 
addition,  the  AQMFs  Conformity 
Procedures  describe  transportation 
mitigation  measures  that  may  be  taken 
if  necessary.  EPA  has  requested  more 
specific  information  from  the  State 
responding  to  the  two  elements  in  EPA's 
policy  on  transportation  contingency 
plans: 

(1)  A  bating  of  transportation 
measures  and  projects  with  potentially 
adverse  air  quality  impacts,  which 
implementing  agencies  have  agreed  can 
be  delayed  during  an  interim  period 
while  the  SIP  is  revised,  in  the  event 
EPA  determines  that  RFP  is  not  being 
met;  and 

(2)  A  description  of  a  process  for 
determining  additional  transportation  . 


measores  beneficial  to  air  quality  that- 
can  be  implemented  or  accelerated  to 
compensate  for  imantidpated  shortfalls 
in  emission  reductions. 

EPA  proposes  to  defer  action  on  this 
provision  to  allow  the  State  to  submit 
additional  information  clarifying  the 
contingency  process  and  providing 
either  a  list  of  planned  transportation 
measures  and  projects  that  may  be 
adverse  or  adequately  justifying  a 
finding  that  there  are  no  sudi  measures 
and  projects,  ff  this  supplement  is  not 
submitted  by  the  time  of  final  FIP 
promulgation,  EPA  may  propose 
additional  FIP  measures  to  address  this 
requirement 

K.  EPA  Action  on  New  Source  Review 

On  January  21, 1961  (46  FR  5965),  EPA 
conditionally  approved  the  SCAQMD 
NSR  rule  (see  40  CFR  52.232(a)(3)(i)). 
Revised  NSR  rules  were  submitted  to 
EPA  on  November  8, 1982  and  February 
3, 1983.  EPA  proposed  action  on  the 
amended  rules  in  October  1963  (48  FR 
49522).  Since  that  time,  the  NSR  rule  has 
undergone  an  almost  continuous  process 
of  substantive  revision  by  the  SCAQMD, 
sind  a  significantly  revised  NSR  rule  was 
adopted  by  the  SCAQMD  Board  on  June 
28, 1990.  Further  major  revisions  may 
occur  in  the  future  (see  proposed 
measure.  New  Source  Review,  F-8,  in 
section  VJ3.4.,  above).  Upon  State 
submittal  of  the  revised  rule,  EPA  will 
undertake  separate  rulemaking  action.  If 
the  new  NSR  rule  is  deficient  EPA 
intends  to  evaluate  the  remaining  NSR 
issues  and  promulgate  as  part  of  the  FIP 
a  rule  meeting  federal  requirements,  if 
necessary.  Even  though  the  SCAQMD 
NSR  rule  may  satisfy  or  exceed  all  of 
the  minimum  national  NSR  requirements 
(codified  at  40  CFR  51.165),  EPA  will 
monitor  emissions  changes  and  may 
determine  in  the  future  to  promulgate 
additional  provisions  to  ensure  that 
growth  from  new  major  and  minor 
sources  would  not  interfere  with 
emissions  reduction  progress  required 
under  the  FIP. 

It  should  be  noted,  however,  that  the 
ozone  and  CO  construction  bans  under 
section  110(a)(2)(I)  were  imposed  in  1988 
upon  disapproval  of  the  SIP,  and  EPA 
proposes  to  retain  this  disapproval  and 
the  construction  ban  affecting  major 
new  or  modified  services  of  CO  or  VOC. 

L  EPA  Action  on  Maintenance 
Provisions 

This  provision  is  not  satisfied  because 
the  SIP  bils  to  address  attainment 
Furthermore,  the  SIP  submittal  does  not 
address  EPA's  current  policy  by 
inclusion  of  a  maintenance  plan  or 
EPA's  proposed  policy  by  a  qualitative 
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1  aad  •  com^tment  to 
•uboil  •  whitemnm  plan  in  Om  firtwe 
(SMfWlkiaIV.A^l»). 

M.  BPA  Action  oa  Analysis  of  Plan 
Effects  SfAUemaliveB 

Tne  SB*  SBontttsI  incluaedr  n 
docuiMeiiUttoB  of  aatisfactioB  of  dii* 
requiieawBt  on  Environmental  Impact 
Report,  identifying  "imI  analyzing  air 
quality,  bealtfi,  wdfare,  economic, 
energy,  and  social  efrects  of  nie  plan, 
and  sfuniiiarizing  and  responding  to 
public  oomnients  on  die  analysis.  A 
descriptian  of  an  extensive  process  of 
pubnc  invohrement  and  consultatiun 
was  also  included  with  the  SIP 
suboMtoL  EPA  proposes  dial  diis  CSeaa 
Air  Act  requirement  has  been  satisfied 
fully. 

N.  EPA  Aetioa  on  Adoptiiat, 
Consultation  ^Pubiic  Notification 

Am  discussed  above,  adoption  of  the 
plan  by  the  three  responsible  agencies 
followed  BMire  dian  adequate  provisions 
for  public  notice,  consultation,  and 
public  hcarioig.  The  AQMD  pn^ram, 
procedures,  and  rcquireBwnts  for  puUic 
Botificatioo  cuntiuae  to  meet  the 
requirements  ol  section  127  of  die  Act. 
as  well  asEPAre^iIatimiere^tectteg 
daily  PottutioB  Standards  Index  rq^orts 
and  annusi  air  quabty  summary  reports. 

VL  Sanctfons 

A  Coastrvctkm  Ban 

EPA's  disapproval  of  the  ozone  and 
CO  attainment  demonstrations  in  the 
198B  Soodb  Coast  AC^rlP  would  result  in 
continnation  of  the  ozone  and  CO 
construction  ben  under  section 
110(aK2](I).  This  baa  has  been  enforced 
in  the  SCAB  since  August  31.  ig8& 

B.  Reasonable  Efforts  Determination 

Where  EPA  determines  diat  •  State  is 
not  makiqg  "reasonable  eSotts"  lo 
submit  an  approvaUe  Part  D  SEP. 
section  178(a)  provides  for  the 
imposition  of  federal  highway  and  air 
poUutian  grant  funding  limitations.  EPA 
doss  not  propose  at  this  stage  to  impose 
these  restrictions  in  die  South  Coest 
EPA's  present  intention  is  not  to  bcgbi 
any  proceeding  uider  section  17t(8)  for 
so  long  as  the  State  is  succesrfuUy 
developing,  adopting,  submitting,  and 
implementing  die  AQMFs  controls  in 
order  to  maintain  emissions  reduction 
piogtss.  EPA  regards  sdherence  to  6e 
AQMFs  ambitioas  emission  redaction 
schedole  as  constituting  "reasonable 
efforts".  pflBlicBlariy  fas  conf  unction  widi 
the  State's  on-going  prey  an  to  update 
and  revise  tte  SIP  in  1991. 


Vn.  SOUTH  COAST  FEDERAL 
IMPLEMBirrA'nON  PLAN 

A.  Introduction 

1.  Today's  FIP  Proposal 

EPA  today  proposes  s  Federal 
bnidemeatatian  Han  for  the  South  Coast 
Air  BauB  in  order  to  {vovide  ciHBirietely 
for  attainment  of  the  Naticmal  Ambient 
Air  Quality  Standards  for  ozone  and 
carbon  monoxide.  Further  details  on  the 
legal  basis  ha  the  PIP  may  be  found  in 
die  ANmM  pabbshed  on  December  7. 
1988  (53  FR  40404)  and  in  section  ILB.  of 
this  notice.  Although  a  portion  <^  the 
legal  basis  for  die  FIP  proposal  is  set 
forth  in  preceding  sections  on  the 
revised  South  Coast  SIP.  this  section  YD 
fully  describes  the  proposed  South 
Coast  FIP  action. 

2.  Goals  of  the  Ran 

Beyond  die  legal  requirements  of  the 
CAA.  and  as  required  by  case  law.  there 
are  important  goals  to  which  EPA 
strives  in  today's  jm^osaL  The  goals  of 
die  FIP  are  to: 

Fulfill  all  legal  re^Kmsibilitics  to  die 
court  according  to  the  stipdated 
agreement: 

Coidbrai  as  dosely  as  possible  with 
the  Adnintstration's  Clean  Air  Initiative 
as  amended  by  Congress; 

Support  local,  regional  and  state 
eSorto  each  as  die  Sondi  Coast  AQMP 
and  ARFs  consumer  products  snd 
SMibile  soorce  oontnd  programs; 

Avoid  conflict  with,  crdi^dication  of, 
the  efforts  of  AR&  SCAQRfl}  and 
SCAG; 

Miitimi'ie  federal  iBtmsioik  in  local 
and  state  governmental  actiona; 

Minimize  socio-ec(moniic  dislocation; 

Select  the  most  cost-effective 
measures  and  regulatory  approaches,* 

Encourage  market4Msed  incentives. 

3.  Overview  of  the  FIP 

The  proposed  FIP  would  estabhsfa 
long  term  attainment  dradhnes — ^20 
years  for  ozone  and  proposed  in  the 
alternative,  10  or  14  years  for  CO.  The 
rationale  for  EPA's  chosen  attainment 
dates  appears  befow  in  section  Vn.A.5. 

The  Fn>  would  over  time  take  credit 
for  those  SIP  control  measures  that  have 
been  adcqited  as  legally  enforceable 
regulations  and  submitted  as  approvable 
elements  of  the  SIP.  For  the  first  five 
years,  the  FIP  would  promulgate  core 
measures  specific  to  the  South  Coest 
and  national  core  measure  (a  cold  CO 
standard  and  evaporative  controls  for 
gasolbie-fueied  motor  vridcles). 

EPA  proposes  to  adiieve  die 
remainhig  required  emissions  reductions 
through  two  aNemative  approaches  to 
the  FBI>.  FB*  Optfon  I  (a  "Regidatory 


FIP'^  incledes  'Hiackstop"  measures  in 
ad(Bti<m  to  die  core  measures.  The 
"baekstap^  measures  would  ensure 
achievement  of  die  FIFs  Reasonable 
Fiolhernogress  (RFP)  schedule  for 
VOC  redactions  and  would,  together 
with  otter  PIP  and  enforceable  State 
measures  achieve  attainment  of  die 
ozone  standard.  (EPA's  coniraitment  to 
add  addilhiiwl  FIP  nnes  to  make  op  a 
small  VOC  reduction  shortfall  if  growdi 
projections  prove  accurate  is  discussed 
below  fai  Vn.A.5.)  The  liackstops"    . 
would  be  rescinded  or  dteir 
requirements  lessened  if  State  and  local 
efforts  suffice. 

FIP  Option  n  (a  tJommittal  FIP") 
would  consist  substantially  of  legally 
binding  commitments  to  achieve  specific 
emission  reduction  goals  for  various 
source  categories  in  foture  years  as  an 
addition  to  the  core  measures.  The  two 
options  ate  described  more  fully  in 
sections  VILA.4  (which  discusses  the 
legal  issues  associated  with  the  two 
options).  Vn.C.l  (the  Regulatory  FIP), 
and  VILH.l  (die  Committal  FIP). 

As  discussed  above  in  section  V.D.3.. 
EPA  is  providing  credit  for  emission 
reductions  from  the  State's  existing 
motM  vehicle  control  plaiL  As  EPA 
approves  additional  State  and  local  SIP 
regulations  in  the  future,  approiviate 
emission  reductions  will  be  sssigned 
and  credited  towrard  Reasonable  Further 
Progress.  In  this  way.  State  and  local 
revisions  to  die  SIP  will  allow  EPA  to 
defer,  restrict,  or  withdraw  "backstop" 
measure  implementation.  Because  the 
"backstop"  measures  have  the  potential 
to  be  both  onerous  and  intrusive 
especially  in  the  later  years  of  this  plan, 
EPA  strongly  encourages  the  State  to 
adopt  measures  quickly  that  will  reflect 
the  latest  available  technologies  and 
approaches  that  utilize  maiicetplace 
incentives. 

Under  both  FIP  options.  EPA  is 
propositi  the  faiowing  core  measures: 

(a)  WiutertiiBe  oxygenated  fuels 
program: 

(b)  Gesobne  volatility  restriction 
during  the  ozone  season  (April  throu^ 
October); 

(c)  Wintertime  gascriine  volatiHty 
restriction  for  CO: 

(d)  Reformulated  gasoline 
reqnireweiits, 

(e)  A  cold  CO  emission  standard  for 
light-duty  cars  end  trucks,  wlrich  will  be 
proposed  netionaBy  hi  the  near  foture; 

(f)  EMiaiiced  evaporative  emission 
contitris  far  gesoBne-fneled  motor 
vehicles,  wideh  were  proposed 
nations^  in  January  1990;  and 

(g)  Controls  on  marine  vessel  tanks. 
Each  of  these  meesures  is  discussed  in 
detail  in  section  VII.E  befow. 


Under  dis  Regulatory  FIP  option,  EPA 
is  proposing  a  variety  of  controls  that 
dramatically  reduce  emissions  from 
most  mobile,  area,  and  stationary 
sources,  of  emissions,  beginning  in  1990 
or  1997  (see  sections  VII.D.,  E,  F.,  and 
C).  One  of  these  backstop  measures  is 
an  ultra  clean  motor  vehicle  backstop 
program,  with  a  .20  grams  per  mile  (gpm) 
composite  in-use  standard  for  VOC  and 
a  3.4  gpm  in  use  standard  for  CO. 

During  EPA's  preparation  of  die  FIP, 
the  Agency  attempted  to  examine  every 
possible  control  measure.  Section 
VII.B.7.  UstB  some  of  the  measures 
evaluated  but  not  included  in  the  initial 
FIP  proposal.  While  EPA  has  not 
eliminated  any  of  the  measures  from 
consideration  for  eventual  inclusion  in 
the  FIP,  at  die  time  of  FIP  proposal  EPA 
was  unable  to  include  these  measures 
for  a  variety  of  reasons.  Some  of  the 
reasons  for  non-inclusion  are: 
Unresolved  concerns  regarding  whether 
the  measure  would  be  implementable  as 
a  practical  matter  or  would  cause 
unacceptably  harsh  impacts;  issues 
surrounding  federal  enforcability; 
considerations  of  public  safety; 
questions  involving  the  adequacy  of 
EPA's  authority  and  resources  to 
implement  and  enforce  the  measure 
without  jeopardizing  other  statutory 
responsibilities;  concerns  that  the 
measure  not  interfere  with  state  and 
local  plan  implementation;  and 
unceriainties  regarding  adverse  air 
quality  impacts  (e.g.,  where  the 
proposed  control  might  decrease  VOC 
emissions  but  increase  NO,  emissions). 

Section  VII.B.7.  also  includes  a 
discussion  of  some  measures  which  EPA 
could  not  propose  as  part  of  this 
package  because  of  ongoing  Agency 
evaluations  which  must  be  completed 
before  rule  proposal.  EPA  invites  public 
comment  on  several  possible  regulatory 
approaches  for  this  group  of  measures, 
which  includes  pesticides,  and 
consumer  products.  Upon  completion  of 
the  control  measure  analysis,  EPA  may 
substitute  these  measures  for  certain  of 
the  FIFs  backstop  controls. 

EPA  has  attempted  to  mitigate  the 
potential  for  adverse  economic 
consequences  in  the  FIP  by  using, 
wherever  possible,  market-based 
approaches,  to  allow  the  maximum 
feasible  compliance  flexibility,  EPA 
hopes  that  this  approach  will  foster 
technological  change  and  innovatio^, 
and  further  emission  reductions  through 
the  incentives  of  marketable  emission 
reduction  credits.  In  addition,  by 
affording  emission  sources  the 
opportunity  to  meet  emission  reduction 
requirements  from  any  enforceable 
reduction  method,  the  FIP  is  folly 


compatible  with  lease-cost  compliance 
goals. 

Thus,  for  example,  the  ultra  clean 
motor  vehicle  backstop  program 
employs  a  composite  in-use  standard 
that  gives  automobile  manufacturers  a 
choice  over  the  combination  of  vehicle 
emission  controls  that  will  be  applied. 
Additionally,  the  manufacturers  are 
allowed  the  flexibility  of  averaging, 
banking,  and  trading  so  that  they  may 
select  a  different  composite  in-use  limit 
for  each  vehicle  family.  Widi  respect  to 
backstop  control  measures,  EPA 
proposes  to  allow  sources  broad  latitude 
to  devise  their  own  compliance 
approach  so  long  as  total  emissions  from 
within  the  facility,  the  product,  or  the 
product  line  (as  appropriate)  meet  the 
scheduled  reduction  target.  See  section 
VII.A.7  and  the  discussions  of  the  FIP 
measures  for  further  details  on  EPA's 
market-based  compliance  emphasis. 

EPA's  proposed  FIP  for  ozone  and  CO 
is  largely  based  on  the  State's  recent 
draft  baseyear  inventory  for  calendar 
year  1967  and  the  State's  projected 
inventories  for  2000  and  2010  contained 
in  die  1989  AQMP.  In  die  case  of  ozone, 
EPA  is  relying  on  the  urban  airshed 
modeling  approach  used  in  the  1989 
AQMP.  The  June  1985  design 
concentration  in  that  analysis  is  36.0 
ppm — exactly  three  thnes  the  NAAQS. 
The  FIP  CO  attainment  demonstration 
initially  employs  a  modified  rollback 
approach  to  reduce  the  "highest  second 
high"  8-hour  average  concentration  from 
23.4  ppm  (recorded  in  1988)  to  die  9  ppm 
NAAQS.  Section  VII.I.1.  provides 
additional  detail  on  the  technical 
foundation  of  the  proposed  FIP. 

After  identifying  a  "carrying  capacity" 
for  the  SCAB  (i.e.,  the  areawide 
emissions  level  that  would  allow  for 
attainment  of  the  standards),  EPA 
interpolated  areawide  VOC  levels  for 
every  third  year  from  1996  to  2010  to 
produce  a  linear  reduction  in  emissions 
levels  through  the  attainment  date.  The 
resulting  RFP  schedule  amounts  to 
roughly  a  4  percent  per  year  reduction  in 
baseyear  emissions.  To  enforce  this 
reduction  rate,  EPA  is  proposing  to 
promulgate  areawide  limits  on  actual 
VOC  emissions  (measured  as  tons  of 
VOC  per  average  summer  weekday).  If 
at  any  time  EPA's  tracking  of  the  area's 
actual  emissions  indicates  that  the  FRP 
limit  will  be  exceeded.  EPA  will 
implement  the  stationary  and  area 
source  "backstop"  measures  to  the 
degree  necessary  to  eliminate  the  excess 
emissions.  A  more  complete  discussion 
of  EPA's  approach  to  enforcing  the  RFP 
requirement  may  be  found  in  section 
VU.L 


Supplements  to  the  FIP  may  be 
proposed  following  publication  of  the 
NPR.  These  supplements  would  deal 
widi  such  topics  as  VOC  RACT 
deficiencies  (if  Uie  State  fails  in  its 
commitment  to  correct  specified  defects 
over  the  next  several  months),  the 
national  cold  CO  emission  standard  for 
motor  vehicles,  and  additional 
emissions  trading  and  altemtive 
compliance  features  for  the  FIP 
regulations. 

4.  Proposal  in  die  Alternative  of  Two  FIP 
Options 

The  air  quality  in  the  South  Coast  is 
so  poor  that,  even  as  EPA  allows  a 
twenty  year  period  for  atiaining  the 
ozone  standard,  and  ten  to  fourteen 
years  for  CO,  the  Agency  still  must 
impose  very  stringent  measures  to  attain 
these  standards.  To  meet  the  challenge 
of  attainment  in  the  South  Coast,  EPA  is 
proposing  two  quite  different 
approaches,  and  soliciting  comment  on 
each.  These  approaches  differ 
principally  in  the  initial  regulatory 
completeness  of  their  measures.  One 
approach— the  so-called  Regulatory 
FIP— promulgates  full  regulatory 
measures  up  front,  including  both  core 
measures  and  "backstop"  measures. 
Nearly  all  of  the  necessary  emission 
reductions  are  achieved  by  specific 
regulatory  measures  scheduled  to  go 
into  effect  unless  EPA  promulgates  or 
approves  substitute  measures  before  the 
specific  measures  take  effect 

The  other  FIP  option— the  so-called 
Committal  FlP-^irovides  core  measures 
and  enforceable  commitments  to 
complete  measures  at  later,  specified 
dates.  Instead  of  containing  emissions 
limitations  per  se,  the  committal  FIP 
consists  substantially  of  commitments  to 
develop  such  limitations.  Both 
approaches  must  be  justified  under  the 
standards  for  implementation  plans  set 
forth  in  die  current  Clean  Air  Act  and 
appUcable  case  law. 

The  Clean  Air  Act  provides  that 
implementation  plans  shall  include 
"emission  limitations,  schedules  *  *  * 
and  such  other  measures  as  may  be 
necessary  to  insure  attainment  and 
maintenance  *  *  *"  of  die  national 
ambient  air  quality  standards  by  the 
dates  specified.  Sec.  110(a)(2)(B).  See 
also  kennecott  Copper  Corp.  v.  Train, 
528  F.2d  1149  (9di  Cir.  1975),  cert, 
denied,  425  U.S.  935  (1976)  (plans  must 
rely  on  emission  limitations  to  the 
maximum  extent  feasible).  In  addition, 
plans  for  areas  (such  as  SCAB)  diat 
have  received  extensions  of  the 
statutory  date  for  attaining  compliance 
with  the  national  air  quality  standards 
are  required  to  contain  "enforceable 
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measuKS  to  assors  attainment  of  the 
api>licabla  ataadard"  by  1967  (lectian 
172(c)).  Aa  dascribad  below,  these 
provJsioBS  are  suaoeptible  to  mora  than 
one  iaterpretatioa. 

a.  C^ian  V  The  Regulatory  FIP.  Tba 
more  Gonventional  of  the  two 
approaches  is  tba  so-caUed  Regulatory 
FIP.  Under  this  opticm.  EPA  would 
guarantee  a  constant  rate  of  areawide 
emission  reductions,  by  promulgating  a 
full  panoply  of  regulations  up  front  and 
in  advance.  If  the  State  program  fails  to 
adopt  enough  approvable  measures  to 
make  the  requisite  progress,  "backstop" 
regulations  are  in  place  that  could 
autoraaticaUy  go  into  effect  to  achieve 
the  target  emisaion  reductions.  Should 
the  state  or  approved  local  regulations 
prove  sufficient  to  achieve  the  needed 
reducticKw,  the  backstop  measures  can 
be  rescinded  before  they  go  into  effect 

Because  dieae  "backstop"  measures 
are  promulgated  in  advance  of  their 
effective  dates,  in  regulatory  form,  they 
clearly  comport  with  the  Qean  Air  Act's 
requirementa  under  Section  110.  But. 
precisely  because  they  must  be  specified 
in  advance,  they  do  not  allow  fat  further 
study  and  development  that  might  result 
in  quite  different  and  less  drastic 
measures — except  that  they  are 
constructed  so  aa  to  allow  the  maximum 
flexibibty  to  industry,  consumers  and 
the  economy. 

b.  Option  2:  The  CmunhUxlFIP.  The 
proposed  alternative  to  mitigate  the 
stringency  of  the  backstop  approach  is 
to  promulgate  a  so-called  "Committal 
FIP."  The  Committal  FIP  is  a  plan  that 
consists  in  substantial  part  of 
enforceable  EPA  promises  to  promulgate 
additional  measures  to  achieve  further 
emissions  reductions  by  specified  dates 
in  the  future.  In  the  Clean  Air  Act, 
Congress  did  not  directly  address  the 
precise  question  of  EPA's  authority  to 
promulgate  committal  SIPs  or  FIPs.  Nor 
has  any  court  addressed  this  precise 
issue  under  the  circtunstances  presented 
here.  As  one  court  observed,  "the 
statutory  language  gives  at  best 
uncertain  guidance  as  to  precisely  what 
is  required."  City  ofSeabmok  v.  EPA 
659  F.2d  1349. 1356  (5th  Cir.  1981).  cert, 
denied.  459  U.S.  822  (1982).  The  Second 
Circuit  agreed: 

The  need  Cor  flexibility  in  the 
adoiinifltratifla  of  a  statiite  whoM  provisioos 
have  becQ  described  a*  "virtaaUy 
■wim(ining]  Iwfare  ooa't  eyes,"  *  *  *  abouki 
not  be  undemtimated.  We  have  in  the  past 
been  catefid  to  defer  to  EPA'a  choice  of 
nwthoda  to  cany  out  ita  "difficult  and 
complex  IbIT  a*  long  as  that  choice  ia 
reasonaUe  and  ruBaiatiiiit  with  the  Act 
Caanectkul  Pbmdfar  the  EBvinmment.  btc  v. 
EPA.  m  fJA  tm,  IflOS  (2d  Cir.).  cert  denied. 

450  U.S.  1035  (laas). 


Oa  one  haad.  a  "comniittal  FD>"  aiay 
be  viewed  as  legally  questionable  on  die 
groimda  that  It  does  not  consist  of 
enforceable  measiues — in  the  form,  say, 
of  emissions  limitations— providing  for 
the  attainment  of  the  national  ambient 
alt  quality  standards  as  required  by  the 
statute.  See  Uition  Electric  Co.  v.  EPA. 
427  U.S.  246 1978).  See  also  City  of  Santa 
Rosa  V.  U.S.E.PA..  534  P.2d  150  (9th  Cir. 
1970)  (stating  in  the  context  of  the  gas- 
rationing  FDP  that  EPA  promulgated  for 
Los  Angeles  in  the  mid-1970'8  that  "at 
this  stage,  economic  and  social 
disruption  are  no  longer  cognizable 
factors"). 

On  the  other  hand,  hi  a  number  of 
cases,  courts  of  appeals  in  some  drcuits, 
induding  the  Ninth  Circuit,  have  upheld 
approval  of  plans  diat  included 
commitments  to  fill  gaps.  Kamp  t. 
Hernandez,  752  F.2d  1444, 145  (9tfi  Cir. 
1985);  Connecticut  Fond  for  the 
Environment  v.  EPA  672  F.2d  998  (2d 
dr.).  cert  denied,  450  US.  1035  (1982); 
City  of  Santa  Roaa  v.  U.S£J*,A,  534 
F.2d  150  (9th  Cir.  1976):  Friends  of  the 
Earth  v.  EPA,  499  F.2d  118, 124  (2d  Cir. 
1974):  South  Terminal  Corp.  v.  EPA,  504 
F.2d  646. 675-76  (1st  Cir.  1974).  See  also 
City  ofSeabrook  v.  EPA  658  F.2d  1349 
(5th  Cir.  1981).  cert  denied,  459  U.S.  882 
(1982)  (upholdiing  EPA's  conditional 
approval  policy  for  state  plan  in 
substantial  compliance  with  part  D). 

The  above  cases  can  be  read  as 
providing  support  for  plans  consisting  in 
part  of  commitments  to  take  further 
action  in  the  future,  although  they 
involved  less  significant  gaps  and 
shorter  time  periods  than  those  that 
would  be  involved  in  the  present 
situation.  But  at  least  one  court  in  the 
past  has  found  that  the  adoption  of  a 
general  strategy  for  attainment  for  a 
portion  of  a  9P  was  sufficient  to  satisfy 
the  statutory  requirements.  In  the  early 
1970'8.  the  State  of  New  York  adopted  a 
periling  policy  as  its  SIFs  primary 
strategy  for  reducing  passenger  car 
vehide  miles  traveled  (VMT)  by  fifty 
percent  in  the  Manhattan  business 
district.  The  plan  stated  in  only  very 
general  terms  that  available  parking 
spaces  should  be  reduced  by  30  to  40 
percent  without  specifying  which  on  or 
off-street  paridng  facilities  would  be 
eliminated.  Otixnis'  groups  challenged 
the  plan,  arguing  that  it  was  "too  vague 
because  the  strategies,  do  not  indicate 
precisely  what  actions  will  be  taken."  In 
addition,  the  challengers  daimed  that 
the  plan  did  not  comply  with  section 
110(aX2HB)'s  requirement  of  "emission 
limitationa,  schedules,  and  timetables 
for  compliance."  Friends  of  the  Earth  v. 
EPA.  409  F.2d  1118^  1124  (2d  Cit.  1974). 
The  Second  Circuit  held  that  the 
Administrator  could  approve  the  SIP 


and  allow  the  State  to  postpone 
submissioB  of  implementing  details,  as 
long  aa  the  overall  strategy  was  chosen 
and  firm  coBaaiitments  made  to  put  them 
inloeQect: 

While  New  Yoik's  plan  does  not  conmiit 
itaetf  to  haaiilm  perkiag  on  any  particular 
■tieet  the  BI'A  m  a  private  citixen  could  in 
an  appropriate  aaiorGement  action  require 
New  York  to  inplement  a  ban  reducing 
business  district  parking  by  thirty  to  forty 
percent  So  long  as  the  plan  is  detailed 
enough  diat  the  Administrator  can  determine 
that  die  proposed  strategies  wilt  achieve 
national  air  qoatity  standards  and  there  is  no 
reason  to  believe  ttiat  the  delay  in 
pmmnlgaHng  detailed  regulations  would 
interfere  vrith  the  requirement  that  such 
standaida  be  achieved  "as  expeditiously  as 
practicable"  *  *  *  we  see  no  good  reason  not 
to  allow  a  Slate  some  additional  time  to 
submit  more  specific  details  of  tiieir 
implementation  plan. 

But  in  the  most  recent  case,  the  U.S. 
Court  of  A|ii>eals  for  the  Ninth  Circuit 
stated  that  it  couhl  uphold  a  SIP 
consisting  in  part  of  commitments  to 
take  future  action  only  if  (1)  it  were 
unfeasible  to  resolve  the  problem 
through  emission  limitations;  (2)  the  plan 
were  substantially  complete  and  the 
state  was  committed  to  promptly 
completing  it;  and  (3)  approval  would 
not  circumvent  any  of  the  substantive 
requirementa  of  the  statute,  such  as 
delaying  attainment  of  the  national  air 
quality  standards.  Kamp  v.  Hernandez, 
752  F.2d  1444. 1455  (9th  Cir.  1985). 

Conceivably,  a  committal  FIP  for  the 
SCAB  meets  the  Kamp  tests.  First 
pnwnulgating  a  full  complement  of 
emissions  hmitations  at  this  time  could 
be  tmfeasible.  A  full  complement  might 
be  either  counter-productive  in  that  it 
would  freeze  the  plan  prematurely  by 
forcing  polluting  sources  onto  a  control 
track  that  may  later  prove  unwise,  not 
enforceable,  at  impossible  to  promulgate 
at  this  time  (e.g.,  measures  to  control 
emissions  from  consumer  products). 

Second,  one  might  argue  that  it  would 
be  inappropriate  to  measure  the 
requirements  for  a  long-term  attainment 
HP  for  the  South  Coast  by  the  same 
standard  of  completeness  applied  in 
prior  situations.  The  Ninth  Circuit  has 
not  addressed  such  as  extreme  case — a 
po8t-l9&7  FIP  vnth  a  long-term 
attainment  date,  for  an  area  with  the 
most  intractable  ozone  problem  in  the 
Nation,  requiring  a  massive  plan 
stretching  over  a  long  period  of  time. 
Logically,  a  twenty-year  FIP  simply 
cannot  be  as  complete  as  a  FIP  for 
shorter  time  periods.  Thus,  arguably  the 
only  sensible  aM>roach  would  be  to 
draft  a  general  strategy  with  enforceable 
commitmoits  to  supply  implementing 
details  at  spprapriate  interim  dates. 


Third,  one  could  point  out  that  a 
committal  FIP  would  not  delay  timely 
attainment  since  dtizen  enforcement  of 
EPA  CMnmitmsnts  will  ensure 
fulfillment  of  Agency  promises. 

In  short  the  case  before  us  is  one  of 
first  impression.  The  South  Coast 
presents  the  worst  case  scenario  of  air 
pollution;  despite  the  most  ambitious  air 
pollution  control  program  in  the  nation, 
it  remains  subject  to  the  worst  ozone 
problem.  EPA  has  already  determined 
that  the  area  requires  an  unprecedented 
twenty-year  attainment  period  in  order 
to  leave  room  for  the  technological  and 
socio-economic  changes  required  to 
attain  the  air  quality  standards.  A 
general  strategy  to  achieve  these 
changes,  coupled  with  enforceable 
commitments,  might  be  found  to  meet 
the  Kamp  test  and  to  reflect  a 
reasonable  accommodation  with  the 
purposes  of  the  statutory  requirements 
in  this  extreme  case,  and  hence  might  be 
held  permissible  under  the  statute. 
Chevron  v.  NRDC,  467  U.S.  837  (1984). 

Because  it  Is  undear  whether  a 
committal  FIP  for  the  SCAB  would  be 
consistent  with  the  statute,  and  because 
the  nature  of  the  South  Coast's  air 
problems  calls  on  us  to  stretch  the  limits 
of  our  abilities  in  seeking  a  solution, 
EPA  has  detennined  to  propose  both  a 
regulatory  FIP  and  a  committal  FIP,  in 
the  alternative.  This  will  permit  a  full    , 
exploration  of  the  relative  advantages 
and  drawbacks  of  each  approach. 

5.  Attainment  Dates 

The  deadlitK  in  the  current  Clean  Air 
Act  for  a  SIP— and.  by  analogy,  a  FIP— 
to  project  attainment  (December  31, 
1987)  has  passed,  and  Congress  has  not 
yet  extended  it.  "Thus,  in  its  Advance. 
Notice  of  Proposed  Rulemaking  for  the 
South  Coast  CO  and  ozone  FIPs,  52  FR 
49494  et  seq.  CDecember  7, 1988).  EPA 
suggested  three  possible  interpretations 
of  the  deadline  for  attainment  and 
solicited  comments  on  those 
interpretations. 

a.  The  ANPRM  and  comments.  The 
first  two  inteipretations — immediate 
attainment  and  attainment  within  five 
years — raised  serious  questions  of 
enforceability  and  potential  conflict 
with  other  statutes.  EPA  stated  tliat  "as 
a  practical  matter,  immediate 
attainment  is  impossible  and  a  five-year 
plan  would  impose  requirements  so 
draconian  as  to  re-make  life  in  the  South 
Coast  Air  Basin."  53  FR  49495.  (See 
extended  discussion  of  these  options  st 
.53  FR  49S08-49511).  The  comments 
received  in  response  to  the  ANPRM 
were  unanimous  in  luging  EPA  to  reject 
these  two  interpretations. 

As  for  the  anmediate  attahunent 
interpretation,  in  addition  to  the  defects 


pointed  out  in  the  ANPRM,  commenters 
noted  that  in  legislative  history 
assodated  with  Clean  Air  Act 
appropriations  legislation  in  1983  and 
1987,  Congress  took  pains  to  avoid 
imposition  of  sanctions  in  areas  which 
had  not  attained  national  ambient  air 
quahty  standards  by  the  end  of  1982  and 
1987.  They  asserted  further  that  in  1983, 
Congress  prohibited  EPA  from  imposing 
construction  baiu  on  areas  that  had 
failed  to  meet  the  deadline  for  attahdng 
the  air  quality  standards.  Public  Law  88- 
45, 97  Stat  226.  Commentors  contended 
that  the  Mitchell-Conte  Amendment  to 
the  Budget  Reconciliation  Act  of  1987, 
Public  Law  100-202  (Dec.  22, 1987)  did 
not  call  this  conclusion  into  question. 

Commentors  also  observed  that  since 
the  Clean  Air  Act  was  amended  in  1977 
and  its  Part  D  attainment  dates  have 
already  passed,  the  pre-1977  dedsions 
in  Bethlehem  Steel  Corp.  v.  Train,  544 
F.2d  657, 681  (3rd  Cir.  1976),  and  City  of 
Santa  Rosa  v.  EPA  534  P.2d  at  150, 154, 
cited  in  the  ANPRM,  do  not  constrain 
EPA  todsy.  Commentors  found  the  five- 
year  attaimnent  date  interpretation, 
"even  less  defensive  legally  than  an 
immediate  attainment  approach."  In 
addition,  they  argued  that  the  case  for 
the  five-year  attainment  deadline  rests 
entirely  on  a  fragile  analogy.  Although 
Section  110  serves  as  s  guide  to  general 
Congressional  intent  conmientors 
argued  that  the  three-to-five  year 
timetable  in  that  section  ought  not  to 
determine  EPA's  resolution  of  the 
attainment  deadline  issue. 

Other  commenters  observed  that 
where  EPA  is  responding  to  s  state 
failure  to  comply  with  a  sedion 
110(a)(2)(H)  SIP  call  the  case  for  a 
three-to-five  year  deadline  is  not 
conclusive,  and  the  agency's  decision  to 
adopt  it  was  influenced  by  poUcy 
arguments  and  analogies  to  other 
provisions  of  the  Clean  Air  Act.  Where, 
as  in  Los  Angeles,  EPA  never  approved 
the  SIP,  it  is  not  acting  under  section 
110(a)(2)(H),  but  is  instead  completing  a 
missing  Part  D  SIP.  The  legal 
justification  for  the  three-to-five-year 
deadline  in  these  circumstances  is  even 
less  compelling.  Another  objection 
raised  is  that  EPA  would  usurp 
Congressional  authority  far  more  by 
imposing  drastic  control  measiues  than 
by  simply  continuing  to  require 
reasonable  further  progress.  Most 
importantly,  the  commentors  argued  that 
a  three-to-five  year  attainment  deadline 
for  severe  non-attainment  areas  such  as 
the  South  Coast  still  creates  the 
dilemma  that  attainment  would  be 
impossible  even  with  the  most 
draconian  measures. 

EPA  found  these  and  the  other 
objections  to  the  first  two 


interpretations  persuasive,  and  was 
ready  to  conclude  that  the  third 
interpretation — a  longer  term  attainment 
date — offers  the  only  satisfactory 
resolution  of  the  competing  interests 
that  must  be  reconciled  under  the  Qesn 
Air  Act  EPA's  third  proposed 
interpretation  of  the  deadline  was  one 
that  would  require  attainment  "as 
expeditiously  as  practicable"  (section 
110(8)),  by  a  fixed  date,  without 
requiring  severe  economic  disruption. 
The  legislstive  history  of  the  Clean  Air 
Act  reflects  deep  concern  with  the  need 
to  balance  progress  towards  clean  air 
with  avoidance  of  severe  economic 
disruption.  The  prindpsl  sppeal  of  the 
longer-term  FIP  approadi  is  that  it 
provides  the  best — ^indeed  only — means 
of  reconciling  the  twin  but  coidliding 
polides  embodied  In  the  statute.  It 
would  aDow  EPA  to  develop  a  plan  that 
provides  for  progress  in  air  quality  but 
does  not  defeat  itself  with  unworkable 
or  preposterously  severe  requirements. 
In  applying  this  interpretation  to  the 
South  Coast  EPA  was  prepsred  to 
propose  a  twenty-year  attainment  date 
for  ozone,  and  a  similar  long  term 
attainment  date  for  carbon  monoxide. 
The  attainment  deadlines  also 
comported  with  both  the 
Administration's  proposed  Clean  Air 
Ad  Amendnuents  and  the  judgment  of 
SCAQMD,  SCAG  and  ARB. 

Virtually  all  of  the  comments  received 
on  the  ANPRM  supported  the  adoption 
of  this  third  interpretation.  As  one 
commentor  noted: 

a  kuiger-term  FIP  attainment  date  is 
consif  tent  with  the  legislative  history  of  the 
Act  that  reflects  a  concern  with  the  need  to 
balance  progress  towards  clean  air  with 
avoidance  of  severe  economic  disruption 
*  *  Mn  addition,  sections  110(a)(2).  172(b) 
and  173  of  the  Act  contemplate  ongoing 
socio-economic  activity  consistent  with  a 
reasonable  and  acceptable  program  to  meet 
the  goals  of  die  Act  As  a  practical  matter,  a 
longer-tenn  attairunent  deadline  is  necessary 
to  prevent  promulgation  of  harsh  regulations 
that  if  imposed,  would  tear  the  socio- 
economic fabric  in  the  SCAB.  (CommenU  of 
Southern  California  Edison  Company,  page  2. 
Footnotes  omitted.] 

For  the  ressons  discussed  in  the 
following  sub-section  (on  the  Delaney 
dedsion),  in  this  proposal,  EPA  will 
follow  a  modified  version  of  the  third 
interpretation,  one  that  would  require 
attainment  as  soon  ss  possible,  by  a 
fixed  date,  without  requiring  absurd, 
impossible,  or  unenforceable  measures. 

b.  Impact  of  Delaney  v.  EPA.  On 
March  1. 1990,  tiie  Nlntii  Circuit  issued 
its  opinion  in  Delaney  v.  EPA,  No.  8»- 
7368.  vacating  EPA's  approval  of  two 
Arizona  carbon  monoxide  SIPs.  snd 
ordering  EPA  to  promulgste  federal 


36504 


Federal  Regtoter  /  Vol.  55.  No.  172  /  Wednesday.  September  5,  1990  /  Proposed  Rules 


Federal  Regleter  /  Vol,  55.  No.  172  /  Wednesday.  September  S.  1990  /  Proposed  Rules  36505 


implementation  plans  consistent  with 
that  court's  opinion.  Interpreting  EPA's 
statutory  requirement  to  develop  a  FIP 
in  light  of  the  passage  of  the  statutory 
attainment  date  of  December  31, 1987, 
the  Court  concluded  that  "the  national 
ambient  air  quality  standards  must  be 
attained  as  soon  as  possible  with  every 
available  control  measure,  including 
those  that  the  EPA  identified  in  its 
criteria  for  approving  1982  plans."  Slip 
Opinion  at  2270. 

In  arriving  at  this  conclusion,  the 
Ninth  Circuit  relied  heavily  on  guidance 
that  EPA  itself  had  issued  in  1981 
regarding  planning  to  attain  the  ozone 
and  carbon  monoxide  standards.  The 
Court  cited  in  particular  a  passage  from 
the  1981  guidance  stating  that  the  plans 
for  certain  areas  having  difficulty 
attaining  by  1987  "must  demonstrate 
that  all  possible  measures  will  be 
implemented*  *  *."  Slip  op.  at  2289 
(quoting  46  FR  at  7188). 

In  another  part  of  the  opinion 
concerning  reasonably  available  control 
measiu«s,  the  Court  acknowledged  an 
EPA  guidance  document  providing  that 
a  control  measure  would  be  deemed  not 
reasonably  available  if  it  would  not 
advance  attainment  would  cause 
substantial  widespread  and  long-term 
adverse  impact  or  would  take  too  long 
to  implement 

Although  the  meaning  of  the  language 
in  Delaney,  as  appUed  to  the  situation  in 
Los  Angeles,  is  not  entirely  clear,  EPA 
believes  that  the  FIP  it  is  proposing 
today  complies  with  the  standard  set  by 
that  case,  as  it  is  ciurently  understood 
by  EPA.  In  a  Petition  for  Rehearing,  filed 
with  the  Ninth  Circuit  on  March  27, 1990, 
EPA  advised  the  Court  that  it  does  not 
read  the  opinion  as  requiring  it  to 
implement  any  measures  that  either  (1) 
Would  not  advance  the  attainment  date; 
(2)  are  not  within  the  power  of  the 
federal  government  to  implement  or  (3) 
are  not  "available"  in  the  sense  that 
they  would  result  in  absurdly  severe 
economic  and  social  disruptions.  e.g.. 
gasoline  rationing.  The  following 
sections  c.  and  d.  discuss  the 
implications  of  the  Delaney  decision. 

c.  Attainment  of  the  standard  "as 
soon  as  possible".  As  noted  above,  the 
South  Coast  has  the  worst  ozone  levels 
in  the  country,  and  arguably  the  worst 
CO  levels  of  any  urbanized  area.  To 
attain  the  ozone  standard.  EPA  must 
reduce  VOC  by  SO  percent  Attainment 
of  the  CO  standard  requires  60  percent 
reductions  in  CO,  mostly  from  mobile 
sources. 

Under  the  Delaney  court's 
formulation,  the  standards  "must  be 
attained  as  soon  as  possible,  with  every 
available  control  measure."  EPA 
believes  that     twenty-year  attainment 


date  for  ozone,  and  a  10-  or  14-year 
attainment  date  for  CO,  constitutes 
attainment  as  soon  as  possible  with 
respect  to  these  standards.  Similarly,  the 
SCAQMD  and  ARB  have  concluded  that 
twenty  years  is  the  earliest  date  by 
which  ozone  attainment  can  be  reached. 

All  the  commenters  on  the  ANPRM, 
fsom  both  industry  and  environmental 
groups,  agreed  that  to  attain  the  ozone 
standard  in  the  South  Coast  without 
bringing  life  there  as  we  know  it  to  a 
halt  we  must  allow  a  long  term 
attainment  period.  Because  of  the 
enormous  reductions  and  drastic 
controls  required,  even  stretching  the 
attaiiunent  period  over  twenty  years,  the 
FIP  could  create  devastating  impacts  on 
the  country's  largest  industrial  area. 
Regulations  to  be  included  in  the 
proposed  FIP  require  severe  across-the- 
boaird  reductions  fittm  every  pollution 
source,  many  of  which  have  never 
before  been  regulated.  As  EPA  is 
proposing  to  interpret  Delaney,  the  goal 
of  EPA's  FIP  is  to  reach  attainment  as 
soon  as  possible,  but  without  employing 
measures  that  lead  to  absurd  results, 
impossibiUties,  and  conflicts  between 
statutory  provisions. 

One  could,  of  course,  argue  that  the 
Delaney  court  intended  attainment  "as 
soon  as  possible"  to  require  immediate 
attainment.  In  the  ANPRM,  EPA 
explored  the  immediatejUtaioment 
option  in  some  depth,  and  rejected  this 
interpretation.  Some  of  the  objections 
raised  there  remain  relevant  in 
determining  here  whether  the  Delaney 
court's  opinion  requires  immediate  or 
short-term  attainment  in  the  context  of 
the  South  Coast  ozone  and  CO  problem. 
In  the  ANPRM.  EPA  discussed  the 
judicial  doctrines  that  seek  to  avoid 
absurd  results,  impossibilities,  and 
conflicts  between  statutory  provisions. 
See  53  FR  49509.  A  FIP  whose  goal  was 
instant  attainment  would  have  to  ban 
immediately  the  operation  in  the  SCAB 
or  nearly  every  fossil-fueled  vehicle, 
prohibit  almost  all  industrial  and 
commercial  VOC  emissions,  ciulail 
drastically  most  agricultural  activities  . 
producing  VOC  emissions,  and  ban 
many  consumer  products  containing 
reactive  solvents.  Such  a  plan  would 
shut  down  nearly  all  business  activity, 
halt  traffic  and  dramatically  restrict  all 
aspects  of  social  life.  Implementing  and 
enforcing  such  drastic  measures  would, 
stated  simply,  be  impossible,  and  could 
prevent  satisfaction  of  the  basic 
necessities  of  life — including  food, 
shelter,  and  medical  services. 

In  addition,  the  disruptive 
consequences  and  enforcement 
difficulties  of  immediate  FIP 
prohibitions  would  be  far  more  extreme 
than  FIP  measures  that  could  be  phased 


in  over  a  number  of  years.  There  would 
be  no  opportunity  to  transform  or 
relocate  industrial  and  commercial 
operations,  or  to  identify  and  develop 
any  alternatives  to  the  existing 
transportation  systems.  Even  the 
development  of  elective  emergency 
systems  to  provide  necessary  services 
and  commodities  to  residents  migh*  be 
pre-empted  by  a  FIP  that  required 
instant  attainment  Consequentiy,  area 
residents  would  face  the  destruction  of 
daily  life  as  they  know  it  and  the  likely 
prospect  of  mass  exodus.  These  results 
would  be  absurd  and  futile.  United 
States  v.  American  Trucking 
Association.  310  U.S.  at  543.  TVA  v.  Hill, 
437  U.S.  at  184  n.  29. 

Another  reason  that  the  attainment 
date  must  be  twenty  years  is  that  calling 
for  attainment  any  sooner  may  conflict 
with  other  statutory  requirements 
concerning  enforcement  A  literal 
interpretation  of  section  110(c)(1)  would 
require,  through  section  110(a)(2)(D), 
that  the  FIP  include  "a  program  to 
provide  for  the  enforcement  of 
emissions  limitations  *  *  *  as  necessary 
to  assure  that  [the  NAAQS]  are 
achieved  and  maintained."  In  addition, 
section  172(c),  which  applies  to 
extension  areas,  like  the  South  Coast, 
would  require  a  SIP  submitted  in  1982  to 
"contain  enforceable  measures  to  assure 
attainment"  by  the  end  of  1987.  This 
requirement  applies  to  a  FIP 
promulgated  after  1987.  (Passage  of  the 
1987  date  means  only  that  a  new  date 
must  be  substituted  for  purpose  of  the 
requirement.) 

Beyond  that  one  of  the  requirements 
of  section  110(a),  applicable  to  SIPs,  is 
that  a  plan  must  provide  necessary 
assurances  that  the  State  will  have 
adequate  personnel,  fimding  and 
authority  to  carry  out  such 
implementation  plan.  Section 
110(a)(2)(F)(i);  42  U.S.C.  7410(a)(2)(F)(i): 
172(b)(7),  42  U.S.C.  7502(b)(7).   ^ 

lie  better  reading  of  this  section  is 
that  when  EPA  prepares  a  FIP,  arguably 
it  must  comply  with  this  provision,  and 
demonstrate  tiiat  it  rather  than  the 
state,  possesses  means  adequate  to 
carry  out  the  plem. 

But  enforcing  a  federal  plan  calling  for 
inunediate  attainment  would  be  highly 
problematic.  Implementation  of  such  a 
plan  would  call  for  massive  and 
intrusive  enforcement  efforts — to  halt 
traffic,  shut  down  businesses  and 
schools,  and  restrict  gasoline — and 
could  well  require  resources  beyond 
those  available  to  EPA.  Although  the 
federal  government  as  a  whole  might  be 
able  to  call  on  the  National  Guard,  state 
and  local  police,  FBI.  and  contractors, 
these  enforcement  efforts  may  require 


resources  beyond  what  the  federal 
government  can  muster,  given  its  other 
responsibilities.  Thus,  although  it  may 
be  possible  to  draft  on  paper  a  plan 
requiring  immediate  attainment,  EPA 
may  not  be  able  to  comply  with  the 
requirements  of  sections  110(a)(2)  (D) 
and  (F)(i)  and  172(c),  that  the  plan  be 
enforceable  and  that  EPA  provide 
assurances  that  it  can  carry  out  such  a 
plan.  In  construing  what  constitutes 
"available  measures"  under  the  Delaney 
court's  formulation,  EPA  should  avoid 
interpreting  the  term  in  a  way  that 
brings  it  into  conflict  with  these 
enforceability  requirements.  In  Citizens 
to  Save  Spencer  County  v.  EPA  600  F.2d 
844, 871  (D.C.  Cir.  1979),  the  Court 
stated:         1 1 

If  the  inconmstent  provisions  point 
generally  in  a  common  direction  '  *  *  it  is 
the  task  nf  an  agency  with  the  requisite 
authority  to  pursue  a  middle  course  that 
vitiates  neuher  provision  but  implemenis  to 
the  fullest  extent  possible  the  directives  of 
each,  and  it  it  the  task  of  a  reviewing  court  to 
ensure  that  the  agency  has  effected  an 
appropriate  harmonization  of  the  conflicting 
provisions  while  remaining  within  the  bounds 
of  that  agency's  statutory  authority. 

In  Delaney,  the  court  found  that  the 
measures  imposed  by  Pima  and 
Maricopa  Counties  did  not  contain 
sufficient  control  measures.  But  Delaney 
concerned  CO  nonattainment  for  two 
areas  that,  unlike  the  South  Coast  failed 
to  qualify  for  extensions  of  the  1982 
deadline.  CO  attainment  in  these 
counties,  even  by  EPA's  calculations, 
could  be  reached  within  three  years, 
using  oxygenated  fuels,  feasible 
measures  to  reduce  commuting,  and 
enhanced  vehicle  emissions  testing. 
While  the  court  held  that  additional 
measures  would  be  required  to  speed 
attainment,  the  situation  it  confronted  is 
not  comparable  to  the  overwhelming 
task  the  South  Coast  faces  in  achieving 
attainment  of  the  ozone  and  CO 
standards.  In  applying  the  teachings  of 
Delaney  to  the  South  Coast.  EPA 
believes  that  it  should  not  allow  the 
requirement  to  "attain  as  soon  as 
possible"  to  lead  to  absurd  or 
impossible  results.  Griffin  v.  Oceanic 
Contractors,  Inc.  458  U.S.  2d  564.  575 
(1978)  [citing  Crooks  v.  Harrelson,  282 
U.S.  55.  60  (1930)].  See  also 
Commissioner  of  Internal  Revenue  v. 
Asphalt  Products  Co.,  Inc.,  107  8.  Ct. 
2275,  2278  (1987).  Moreover,  it  is  well 
established  that  courts  will  not  force 
EPA  to  "do  an  impossibility."  See,  e.g., 
NRDC  V.  Twin.  510  FAl  692, 712-13 
(D.C.  Cir.  1975):  Sierra  Club  v.  Thomas, 
658  F.  Supp.  165. 170-173  (N.D.  Cal. 
1987);  Sierra  Club  v.  Ruckelshaus,  602  F. 
Supp.  892.  BB8-00  (N.D.  Cal.  1984). 


In  endorsing  the  longer-term 
attainment  date  adopted  by  the  South 
Coast  EPA  has  concluded  that  it  is 
fulfilling  the  dictates  of  Delaney.  To 
attain  the  ozone  standard.  EPA  must 
reduce  ozone  precursors  by  about  86 
percent  Attainment  of  the  CO  standard 
requires  60  percent  reduction  in  CO, 
mostly  fitim  mobile  sources.  These 
enormous  reductions  call  for  extreme 
measures.  In  choosing  the  long-term 
dates  described  above.  EPA  is 
distinguishing  between  the  rigorous 
application  of  all  available  control 
measures,  including  some  draconian 
ones,  and  requiring  the  absurd  or 
impossible. 

Regulations  to  be  included  in  the 
proposed  FIP  require  severe  across-the 
board  reductions  from  every  pollution 
source,  many  of  which  have  never 
before  been  regulated.  Because  of  the 
rigorous  controls  required,  even 
stretching  the  attainment  period  over 
twenty  years,  the  FIP  could  create 
substantial  impacts  on  the  cotmtry's 
largest  industrial  area.  As  described 
below,  the  long-term  dates  EPA  is 
choosing  for  the  ozone  and  CO  FIPs 
reflect  the  time  periods  needed  for  the 
development  and  implementation  of  the 
necessary  mobile,  stationary,  and  area 
source  pollution  controls. 

First  a  long  lead  time  is  required  to 
implement  the  mobile  source  program 
that  forms  the  centerpiece  of  any  CO  or 
ozone  attainment  plan.  The  research 
and  development  technological 
innovation,  or  introduction  of  new  types 
of  fuels  and  vehicles  required  simply 
cannot  take  place  on  a  more  accelerated 
schedule.  For  stationary  and  area 
sources  very  significant  technological 
development  is  also  a  prerequisite  to 
establishing  the  reliable  control 
technologies,  solvent  substitutions,  or 
other  product  changes  that  will  achieve 
and  sustain  the  86  percent  or  more 
reduction  in  VOC  content  needed  for 
attainment 

Requiring  attainment  in  less  than  the 
time  frame  described  above  would  be 
the  functional  equivalent  of  requiring 
immediate  attainment — it  would  exact  a 
toll  so  great  that  either  the  measures 
would  be  not  enforceable  or  Los 
Angeles,  Orange  County  and  the  rest  of 
the  basin  would  be  forced  to  shut  down. 
As  described  above,  EPA  does  not 
believe  that  Delaney  requires  that 
result. 

In  the  event  it  is  concluded  that  the 
Delaney  requirement  for  "every 
available  measure"  to  attain  "as  soon  as 
possible"  cannot  be  construed  in  the 
manner  just  described,  EPA  nonetheless 
believes  that  its  FIP  proposal  meets  the 
applicable  requirements  of  current  law. 
As  noted  above,  the  Delaney  court 


arrived  at  Its  test  for  post-1987  plans  by 
relyfaig  on  a  reference  in  EPA's  own  1901 
guidance  to  require  "all  possible 
measures"  to  attain  "as  soon  as 
possible."  EPA  has  decided.  j 

independently  of  today's  proposal, 
however,  that  to  the  extent  that  j 

guidance  can  be  interpreted  to  require      ' 
every  conceivable  measure — including 
gas  rationing,  widespread  source 
shutdowns,  and  the  like — such  an 
interpretation  does  not  reflect  the 
Agency's  original  or  current  intent  and 
hence  should  not  govern  State  or  federal 
air  quality  planning.  For  that  reason,  as 
an  action  separate  from  today's 
proposal,  EPA  is  revoking  the  portion  of 
the  1981  guidance  that  requires  "all 
possible  measures",  (specifically,  46  FR 
7182,  col.  2-^,  the  section  entitled 
"Attaining  NAAQS  After  198r';  (2)  46 
FR  7185,  col.  3,  the  final  sentence 
beginning  "If  all  measures  •  •  •" 
through  7188,  col.  1.  The  carryover 
paragraph  ending  "effective  control 
measures":  and  (3)  46  FR  7188,  col.  1,  the 
last  full  paragraph  beginning  "If 
implementation*  *  *"  through  col.  3. 
the  carryover  paragraph  ending 
"attainment  by  1987."). 

EPA  instead  believes  that  federal  and 
state  post-1987  planning  (pending 
enactment  of  new  law  on  the  subject) 
should  attain  the  standard  "as 
expeditiously  as  practicable",  by  a  fixed 
date.  Section  172(a)(2).  The  statute  does 
not  require  measures  that  are  absurd, 
unenforceable,  or  impracticable.  See 
ANPR.  53  FR  49504-19508,  col.  2;  49511- 
49512. 

In  light  of  EPA's  revocation  of  those 
portions  of  the  1981  guidance  relied  on 
by  the  Delaney  court,  the  Agency 
believes  that  the  Delaney  test  should  no 
longer  bind  new  air  quality  plans  such 
as  today's  FIP  proposal.  Thus,  even 
though  EPA  believes  that  its  proposal 
meets  the  Delaney  tests,  should  it  be 
concluded  otherwise,  the  Agency  would 
nonetheless  put  forward  the  statutory 
tests  articulated  above  as  satisfying  the 
requirements  of  the  Clean  Air  Act 

d.  "Every  available  measure".  The 
Delaney  court,  while  requiring  use  of 
"every  available  measure", 
acknowledged  certain  exceptions,  set 
forth  in  EPA's  guidance.  For  example, 
the  EPA  guidance  document  provided 
that  measures  could  be  rejected  as  not 
being  reasonably  available  by  showing: 
"that  die  measure  would  not  advance 
attainment,  would  cause  substantial 
widespread  and  long-term  adverse 
impact  or  would  take  too  long  to 
implement"  Slip  Op.  at  2271.  Consistent 
with  this  interpretation,  EPA  is 
proposing  to  adopt  a  vast  range  of 
measures,  but  is  not  proposing 
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additional  measures  because  they  will 
not  advance  attainment,  or  will  cause 
substantial  widespread  and  long-term 
adverse  impact 

Again,  W9  must  emphasize  that  the 
South  Coast  situation  differs 
dramatically  from  that  of  the  two 
Arizona  counties  of  concern  to  the 
Delaney  court.  In  the  Arizona  situation. 
EPA  proposed  to  approve  three 
measures  to  attain  the  CO  standard.  The 
Court  concluded  that  the  state  (and 
EPA]  had  not  adequately  articulated  a 
rationale  for  failing  to  adopt  some  fifty- 
seven  additional  measures 
recommended  in  local  and  EPA- 
sponsored  studies  of  the  problem.  By 
contrast,  in  the  South  Coast  PIP  and  SIP, 
EPA  is  proposing  to  adopt  over  one 
hundred  regulations,  including  state  of 
the  art  controls.  No  other  plan  comes 
close  to  the  comprehensiveness  and 
stringency  of  the  South  Coast  SIP. 
Layered  on  top  of  that  are  advances  to 
technology  that  go  l>eyond  current  state 
of  the  art  in  every  conceivable  category. 

If  EPA  were  to  take  the  term 
"available"  literally,  and  pile  on  top  of 
the  regulations  it  is  proposing  every 
measure — ^without  regard  to  whether  it 
would  produce  substantial  progress 
toward  attainment  would  advance  the 
attainment  date,  or  could  be 
implemented  without  widespread  severe 
disruption— the  result  would  be  a  deluge 
of  measures  that  would  overwhelm  and 
choke  the  entire  regxilatory  system. 
Unless  a  rule  of  reason  is  applied,  and 
some  screening  mechanism  is  used  to 
winnow  out  measures  that,  while 
theoretically  helpful,  would  not 
substantially  strengthen  the  plan,  there 
will  be  nothing  to  prevent  a  limitless 
outpouring  of  regulations  on  all  aspects 
of  conduct.  The  consequence  would  be  a 
regulatory  and  practical  nightmare  of 
unimaginable  dimensions.  Thus.  EPA 
intends  to  consider  "all  available 
measures"  to  mean  everything  short  of 
absurd  that  is  necessary  for  attainment 
as  soon  as  possible,  but  excluding  those 
measures  that  do  not  materially 
strengthen  the  plan. 

e.  Proposal  in  the  alternative  of  2000 
and  2004  attainment  dates  for  CO. 
Attainment  of  the  ambient  CO  standard 
in  the  most  seriously  affected  portion  of 
the  South  Coast  Air  Basin  will  require 
that  CO  emissions  in  that  area  be 
reduced  by  60  percent  from  1987  levels. 
Obtaining  this  reduction  becomes  very 
difficult  because  of  the  forecasted 
continued  growth  in  vehicle  use.  EPA  is 
proposing  in  this  notice  to  approve  two 
California-adopted  CO  control  measures 
and  to  promulgate  supplementary  FIP 
measures  which  together  represent 
significant  advancements  in  emission 


control  technology.  These  measures  are 
projected  to  achieve  attainment  in  2004, 
and  to  provide  for  maintenance  for  a 
reasonable  period  thereafter  through  the 
effect  of  further  fleet  turnover. 

This  attainment  date,  however,  would 
be  later  than  the  target  of  1997,  adopted 
by  the  South  Coast  Air  Quality 
Management  District  in  its  1988  plan 
revision,  and  later  than  the  2000 
deadline  contained  in  both  the  House 
and  Senate  versions  of  the  pending 
Clean  Air  Act  Amendments  of  1990.  The 
measures  proposed  here  for  approval  or 
promulgation  would  result  in  a  predicted 
second-high  CO  level  of  12.7  ppm  in 
2000;  far  below  the  1987  design  value  of 
23.4  ppm,  but  short  of  the  ambient 
standard  for  CO  which  is  9  ppm. 

EPA  concluded  In  the  ANPR  that  a 
ten-year  attainment  date  for  carbon 
monoxide  was  as  expeditious  as 
practicable.  This  conclusion  was  based 
on  the  availability,  at  the  local  level,  of 
transportation,  land  use,  and  energy 
conservation  measures.  California's  air 
quality  management  plan  includes  an 
ambitious  agenda  of  such  measures 
aimed  at  reducing  CO  emissions  from  a 
broad  range  of  mobile  sources,  as  well 
as  other  combustion  activities. 

While  EPA  hopes  that  the  State  and 
local  governments  use  their  wider  set  of 
available  measiu^s  to  fully  adopt  and 
implement  an  approvable  plan  for  CO 
attainment  by  1997  or  2000,  it  is  also 
necessary  for  EPA  to  address  whether 
the  proposed  FIP  meets  the  legal 
requirements  applicable  to  it.  This  is 
essentially  a  question  of  whether  there 
are  reasonably  available  measures 
beyond  those  proposed  which  would 
allow  an  attainment  date  earlier  than 
2004.  For  purpose  of  discussion,  the 
attainment  date  of  2000  will  be  used  to 
examine  the  availability  of  additional 
measures,  recognizing  that  under 
existing  law  this  date  has  no  more 
special  status  than  any  other.  However, 
the  principles  are  the  same,  and  the 
public  is  invited  to  comment  on  dates 
before  and  after  2000. 

EPA's  proposal  in  the  SIP  approval 
and  the  FIP  promulgation  requires  all  of 
the  reasonably  available  improvements 
in  fuel  characteristics  and 
advancements  in  vehicle  emission 
control  technology.  Therefore, 
attainment  of  the  CO  standard  in  2000 
(or  any  date  prior  to  2004]  could  only  be 
achieved  through  restrictions  in  vehicle 
use. 

Feasible  vehicle  use  restrictions 
would  have  to  be  within  EPA's  ability  to 
enforce  and,  thus,  could  not  require 
facility  construction  or  intensive  police 
enforcement  against  private  vehicle 
drivers  or  numerous  small  businesses. 


One  might  be  to  enforce  one  no  drive 
day  per  week  based  on  vehicle  license 
plates,  in  the  entire<fiasin  or  in  the 
critical  CO  area.  A  second  might  be  to 
reduce  the  total  number  of  registered 
vehicles,  to  reduce  the  voliune  of  fiiel 
sold,  and/or  to  discourage  the 
registration  of  older  vehicles,  which 
were  built  to  less  stringent  standards 
and  tend  to  have  suffered  emissions 
performance  loss,  through  a  system  of 
revenue-neutral  economic  incentives. 

There  is  considerable  doubt  about 
EPA's  ability  to  design  and  enforce 
measures  which  would  effectively 
reduce  VMT  in  the  South  Coast  basin. 
One  pragmatic  concern  is  where  EPA 
would  find  the  staff  to  detect  and 
prosecute  violators  of  a  rule  which 
restricted  vehicle  operation.  Another 
concern  is  EPA's  ability  to  accurately 
estimate  the  automobile  use  demand 
curve  such  that  economic  incentives 
would  have  an  immediate  and 
measurable  impact  Finally,  the  long 
term  effect  of  vehicle  use  restrictions, 
such  as  no  drive  days,  is  uncertain  given 
multi-vehicle  households  and  the  ability 
to  shift  trips  to  other  days  or  other 
vehicles. 

Regardless  of  .these  concerns,  EPA 
feels  it  is  necesseiry,  in  this  FIP  proposal, 
to  put  forth  for  comment  an  option 
which  is  designed  to  reach  attainment 
by  2000.  Therefore,  EPA  is  also 
proposing  to  promulgate  a  measure  of 
one  no  drive  day  per  week  in  order  to 
reduce  VMT  by  14.6%  in  the  year  2000. 
the  amount  needed  for  attainment. 
Because  of  its  social  and  economic 
consequences,  EPA  would  only 
implement  this  requirement  as  a 
backstop  to  State  and  local  efforts  to 
adopt  substitute  measures  leading  to 
attainment  in  2000.  EPA  solicits 
comments  on  whether  advancing  the 
attainment  date  by  four  years  is 
sufficient  to  justify  the  necessary  vehicle 
use  restrictions.  EPA  will  also  work  with 
California  officials  to  review  the  extent 
to  which  the  remaining  CO  problem  may 
be  localized  and  therefore  amenable  to 
more  targeted  measures. 

In  summary,  EPA  is  proposing,  in  the 
alternative,  an  attainment  date  of  2004, 
supported  by  rules  which  require 
improvements  in  vehicle  emission 
control  technology  and  fuels 
characteristics;  or  an  attainment  date  of 
2000,  supported  by  the  abovementioned 
rules  supplemented  by  the  necessary 
level  of  vehicle  use  restrictions. 

f.  Ozone  FIP  shortfall  in  achieving 
necessary  VOC  reductions.  As 
discussed  elsewhere  in  this  notice  (see 
sections  V.F  and  VII.F].  EPA's  FIP  uses  - 
the  SCAG  projections  of  growth  through 
the  year  20ia  The  SCAG  economic  and 


demographic  projections  assume  no 
infrastructure  or  other  constraints  to 
growth.  EPA  is  using  the  SCAG  growth 
projections  because  federal  regulations 
assign  to  SCAG,  as  the  Metropolitan 
Planning  Organization  for  the  area,  the 
responsibility  for  making  such 
projections.  "The  resulting  projections 
show  dramatic  increases  in  population 
and  most  activity  levels,  which  retard 
progress  under  the  FIP  and  SEP. 

Consequently,  after  subtracting  from 
the  projected  2010  baseline  inventory  all 
of  EPA's  core  and  backstop  (or 
committal]  emission  reductions,  270  tons 
per  day  of  summertime  VOC  emissions 
remain,  compared  to  the  200  ton  per  day 
level  that  is  now  believed  to  represent 
the  basin  carrying  capacity.  Since  EPA 
projects  that  emissions  must  be  no 
greater  than  200  tons  per  day  if  the  area 
•  is  to  reach  attainment,  it  appears  that 
there  may  be  70  tons  per  day  of 
emissions,  that  would  require  controls  if 
the  area  is  to  reach  attainment  by  2010. 
The  residual  emissions  include 
principally:  the  remaining  emissions 
from  those  stationary  and  area  sources 
after  the  90%  deduction  requirement  of 
Backstop  Ooup  A;  the  remaining  mobile 
source  missions  after  the  controls 
required  in  Backstop  Groups  B,  C,  and 
D;  emissions  from  fires;  and  emissions 
from  a  great  variety  of  small  combustion 
and  process  sources.  EPA  cannot 
identify,  at  this  time  available  control 
measures  that  could  eliminate  the  70  ton 
per  day  potential  shortfall,  which  is  4.7% 
of  the  1987  baseline  inventory  (1502  tons 
per  day]  or  S.4%  of  the  emission 
reductions  necessary  to  reach 
attainment  (1302  tons  per  day]. 

EPA  is  considering  various  measures 
that  may  become  available  in  the  future 
to  correct  any  remaining  shortfall.  EPA 
could  increase  the  stringency  of  the 
existing  FIP  measures.  For  example. 
EPA  could  increase  the  emission 
reduction  requirements  for  Backstop 
Group  A  sources  to  95%  (yielding  a 
further  35  tons  per  day),  or  could  reduce 
the  applicability  cutoff  of  these 
regulations,  so  that  all  sources  emitting 
more  than  a  few  ounces  of  VOC  daily 
would  be  subject  to  control 
requirements.  To  add  further  reductions, 
EPA  could  accelerate  the  requirements 
for  delivery  of  ultra  clean  vehicles  or 
could  increase  the  severity  of  the 
composite  in-use  standard.  The  FIP 
could  also  resort  to  various  measures 
that  would  restrict  vehicle  use  (e.g..  no 
drive  days]  m  more  strictly  control 
access  to  file  area  from  aircraft  ships, 
and  trains.  Possibly,  EPA  could  develop 
regulations  and  various  enforcement 
mechanisine  to  attack  the  vast  array  of 
vexy  small  emitting  miscellaneous 


activities  that  are  not  controlled  under 
the  current  FIP.  EPA  believes,  however, 
that  there  ar*  many  uncertainties 
inherent  in  maJdng  socioeconomic 
demographic  and  emission  inventories 
projections  over  a  twenty-year  period, 
particularly  for  an  area  as  large  and 
varied  as  the  SCAB. 

In  the  context  of  these  uncertainties, 
and  in  order  to  avoid  unduly  increasing 
the  severity  of  FIP  measures,  EPA 
proposes  to  leave  the  FIP  measures  as 
they  are  described  below.  EPA  proposes 
to  commit  to  tracking  at  least  every 
three  years  the  growth  in  emissions 
categories  compared  to  the  SIFs  current 
socioeconomic  projections.  EPA  will 
also  monitor  any  emissions  reductions 
achieved  under  the  SIP  that  go  beyond 
the  FIFs  reduction  targets  for  particular 
source  categories.  Five  years  prior  to  the 
FIP  attainment  date,  EPA  will  closely 
evaluate  the  remaining  emission 
reduction  requirements.  To  remedy  the 
70  ton  shortfall  (or  a  different  shortfall 
amount  based  on  the  most  recent  actual 
and  projected  emissions  data],  EPA 
proposes  to  enforceably  commit  to 
prepare  and  promulgate  by  January  1. 
2005,  additional  controls  to  ensure  that 
emissions  in  the  year  2010  are  no  greater 
than  the  200  tons  per  day  level  that  is 
predicted  to  result  in  attainment  of  the 
NAAQS  for  ozone.  Applicable  case  law 
amply  supports  EPA's  authority  to 
employ  such  a  commitment  since  it  is 
infeasible  now  to  promulgate  a  sensible 
measure  (in  the  form  of  an  emissions 
limitation]  to  fill  this  gap,  the  FIP  even 
with  this  commitment  is  substantially 
complete,  and  the  commitment  will  not 
delay  attainment  beyond  the  applicable 
date.  Kamp  v.  Hernandez,  752  F.2d  1444. 
1445  (9th  Cir.  1985]. 

6.  Withdrawal  of  FIP  Measures 

EPA  will  establish  a  public  process  for 
projecting,  in  consultation  with  the  State 
and  local  agencies,  future  levels  of 
actual  emissions.  This  process  will  give 
several  years  of  advance  warning  on 
probable  backstop  reductions.  For 
example,  in  late  1991  EPA  and  the  State 
will  cooperatively  project  1996  actual 
emissions  levels  for  the  basin.  This 
projection  may  show  that  an  emissions 
reduction  of  1  percent  (rather  than  6 
percent]  will  probably  be  required  in 
1996  from  Group  A  Backstop  sources,  in 
order  to  meet  the  RFP  requirements  for 
that  year.  With  this  projection  of 
emissions  reduction  progress,  EPA 
would  be  able  to  amend  the  Group  A 
backstop  rules.  Alternatively,  EPA  could 
substitute  less  disruptive  requirements 
for  the  original  reduction  schedule  and 
EPA  could  withdraw  completely  the 
reduction  requirement 


7.  Compliance  Approach 

EPA  beleives  that  the  FIP  proposed 
today  should  be  designed  to  fulfill  the 
legal  requirements  of  the  Act  through 
regulations  that  minimize  the  costs  of 
compliance  and  are  fully  enforceable 
within  the  constraints  of  EPA's 
resources.  EPA  has  therefore  placed 
heavy  emphasis  on  flexible  regulatory 
approaches  and  the  use  of  marketplace 
incentives  to  expand  the  opportunities 
for  sources  to  achieve  the  required 
reductions  in  a  least  cost  approach  (see 
discussion  below  in  section  VII.A.7,a). 
EPA  has  also  attempted  to  craft  rules 
that  allow  fully  effective  enforcement 
but  minimize  the  costs  of  reports  and 
recordkeeping  (these  issues  are  dicussed 
in  the  Supporting  Statement  for 
Standard  Form  83,  Reporting  and 
Recordkeeping  Requirements  for  the 
South  Coast  Federal  Implementation 
Plan  (FIP),  as  copy  of  which  is  included 
in  the  docket].  Finally,  EPA  must  ensure 
that  actual  attainment  is  delivered  not 
only  on  paper  but  through  continuous 
source  compliance.  The  ways  in  which 
EPA  has  addressed  this  problem  are 
discussed  below  in  sections  VII.A.7.b 
andc. 

a.  Marke^lace  approaches.  EPA 
believes  that  provision  for  flexibility  in 
meeting  VOC  emission  reduction 
requirements  will  help  foster 
compatibility  between  the 
environmental  quality  and  economic 
objectives  of  the  South  Coast.  When 
effectively  directed  such  flexibility 
musters  the  power  of  private  market 
forces  to  identify,  develop,  and 
implement  VOC  emission  reduction 
methods.  The  use  of  marketable 
operating  permits  with  declining  VOC 
emission  limits  is  an  economic  incentive 
measure  which  can  accomplish  VOC 
emission  reduction  requirements  at 
lower  cost 

The  backstop  measures  (particularly 
Groups  A.  B,  and  D)  will  foster 
technological  change,  innovation,  and 
further  emission  reductions  among  other 
VOC  source  categories.  Because  these 
other  source  categories  will  now  have  a 
maiicet  for  their  excess  emission 
reductions,  they  will  have  an  incentive 
to  go  beyond  currently  prescribed 
emission  reduction  requirements. 

Maricetable  operating  pennits  with 
declining  VOC  emission  Umits  offer 
several  advantages.  The  phased 
approach  to  VOC  emission  reduction 
requirements  in  the  Group  A  backstops 
(nothing  for  the  first  five  years,  then  6 
percent  per  year  for  15  years]  provides 
an  opportunity  for  the  permitted  source 
to  search  for  emission  reduction 
opportunities  in  a  non-panic  "buying" 
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mode.  The  phased  approach  also 
provides  an  opportunity  for  suppliers  of 
VOC  emission  reduction  techniques  and 
credits  to  further  develop  and  refine 
their  products  and  time  to  find  their 
buyers,  and  estabhsh  their  niche  in  the 
market  place.  In  addition,  the 
marketabiUty  aspecia  of  the  VOC 
emission  rednctions  provide  an 
opportunity  for  sources  affected  by  the 
backstop  measures  to  go  beyond 
narrow^  defined  VOC  emission 
reduction  possibibties  at  the  "end  of  the 
pipe"  and  to  explore  pollution 
prevention  options  including  process 
change,  prodiiict  reformulation,  as  well 
as  innovative  end-of-the-pipe  treatment 
possibibties  across  all  source  categories. 
With  these  greater  VOC  emission 
reduction  possibibties  comes  a  greater 
potential  for  control  cost  savings  for  the 
backstop  measure  source  categories  and 
increased  revenues  for  the  suppUers  of 
VOC  emission  reductions. 

Means  to  minimize  the  cost  of 
searching  out  these  opportunities  need 
to  be  explored.  We  expect  the  private 
sector  can  provide  means  such  as 
bonded  brokers  to  help  lower  the  cost  of 
search,  bifonsation  clearinghouses  and 
formation  of  partnerships  among  smaller 
elements  in  the  backstop  measure 
source  categories  (seddng  VOC 
emission  reductions)  can  also  lower  the 
cost  of  search. 

To  be  effective  and  enforceable,  the 
VOC  emission  reductions  would  have  to 
be  verified  and  vabdated  in  the  periodic 
permit  issuance  and  renewal  process. 
As  noted  above,  to  lower  search  costs, 
the  emission  reductions  and  permit 
trades  coiild  be  brokered  by  bonded 
private  sector  entities.  However.  «vith 
trading  and  Iwokering.  vicarious  liabiUty 
provisions  should  exist  for  the  seller  and 
where  appropriate  the  broker.  Like  the 
sulfur  dioodde  emission  reduction 
allowances  for  acidic  deposition 
provisions  of  the  proposed  Qean  Air 
Act  Amendments,  the  commodity 
available  for  trade  is  an  emission 
reduction  privilege.  As  is  the  case  in 
those  provisions,  steps  should  be  taken 
with  this  measure  to  provide  stabibty 
and  reduced  uncertainty  for  the  VOC 
emission  reduction  market. 

Hydrocarbon  species  vary  in 
photochemical  reactivity  and  control 
cost.  Where  feasible,  it  makes  some 
sense  to  allow  inexpensive  reductions  in 
a  highly  reactive  hydrocarbcm  in  place 
cf  expensive  reductions  of  a  less 
reactive  one.  Similarly,  the  site  where 
emissions  occur  affect  their  ozone- 
forming  potential  and  the  population 
exposed;  control  costs  also  vary 
between  sites.  Reactivity-  and 
geography-indexed  trading  of  emission 


reductions  between  polluters  would  help 
ensure  that  the  ozone  NAAQS  is  met  at 
least  cost  However,  daily  and  local 
impacts  must  be  balanced  against  multi- 
day  and  regional  effects  of  reactivity 
and  location  changes  in  emissions.  Also, 
given  the  86%  emission  reduction 
necessary,  both  highly  and  less  reactive 
hydrocarbons  need  to  be  reduced.  EPA 
invites  comment  on  whether  these 
trading  indides  should  be  pursued  and, 
if  so,  how  they  could  best  be  developed 
and  implemented. 

The  involved  California  agencies  and 
EPA  are  consistent  in  their  aim  to 
fashion  effective  VOC  emission 
reduction  strategies  which  provide  for 
achievement  of  environmental  quabty 
objectives  without  unduly  thwarting 
economic  objectives.  The  use  of 
economic  incentives  such  as  marketable 
operating  permits  with  declining  VOC 
emission  lintits  provide  a  mechanism  to 
develop  VOC  emission  reduction 
strategies  which  are  on  target  EPA 
enthusiastically  supports  the  use  of 
economic  incentives  to  meet 
environmental  objectives  at  lower  cost 
Finally,  both  SCAQMD  and  SCAG  are 
actively  investigating  ways  that  local 
agencies  and  local  governments  can  use 
incentives  to  promote  air  quabty 
progress.  EPA  encourages  successful 
development  of  these  approaches  in  the 
SIP  and,  if  appropriate,  in  the  FIP. 

b.  Resource  constraints.  Under  the 
existing  Qean  Air  Act  EPA  is  not  given 
specific  authority  to  compel  State  and 
local  enforcement  of  a  federally 
promulgated  plan.  While  EPA  will 
encourage  the  appropriate  State  and 
local  agencies  to  adopt  comparable 
regulations  or  to  accept  delegation  to 
enforce  the  FIP,  EPA  must  construct  a 
FIP  that  can  be  effectively  enforced  by 
EPA  alone.  This  constraint  forces  most 
FIP  measures  to  rely  on  approaches  that 
enable  very  straightforward  compUance 
determinations.  In  addition,  EPA's 
hmited  staff  are  insuffficient  to  allow  for 
formal  EPA  approval  of  source 
compliance  plans  from  the  thousands  of 
regulated  entities,  though  EPA  strongly 
prefers  a  formal  approval  process. 
Therefore,  certain  of  the  Group  A 
backstop  measures,  for  example,  ask 
sources  to  submit  compbance  plans  (and 
resubmit  compbance  plans  if  they  are 
not  acceptable),  but  provide  for 
immediate  EPA  enforcement  of  the 
plans  upon  submission.  If  EPA's 
resources  allow  in  the  future,  EPA  will 
amend  the  FIP  rules  to  provide  for 
formal  EPA  action  on  each  compUance 
plan. 

c.  Rule  effectiveness.  Rule/program 
effectiveness  (i.e..  the  degree  of  actual 
emission  reductions,  or  "actuals," 


expected  from  enforcement  of  rules, 
compared  to  the  possible  rule  emission 
reducticms  assuming  100  percent 
compliance)  will  be  handled  differently 
in  the  South  Coast  FIP  compared  to  the 
rest  of  the  nation  for  several  reasons. 
EPA  intends  to  follow  a  two-part 
procedure: 

(1)  As  the  State'i*  new  rules  and  the 
FlP's  backstop  and  core  measures  are 
implemented,  EPA  will  assess  emission 
reductions  periodically  on  an  actuals 
basis. 

(2)  Where  actual  emissions  do  not 
track  the  expected  emission  reductions 
assumed  for  a  set  of  measures.  FPA  will 
enhance  enforcement  of  the  measures, 
and/or  propose  to  require  additional 
reductions  from  subsequently-applied 
backstop  measures  to  make  up  the  lack 
of  full  measure  effectiveness. 

In  developing  the  South  Coast  FIP, 
EPA  has  made  no  attempt  to  estimate  at 
the  outset  of  control  strategy 
development  the  compensating  factors 
for  rule/program  effectiveness  because 
of: 

(1)  The  extremely  high  level  of 
emission  reductions  needed  in  the  South 
Coast 

(2)  The  long  term  nature  of  the 
nonattainment  problem  in  the  South 
Coast  which  reduces  the  certainty  of 
what  emissions  reductions  will  be 
achieved  in  the  distant  future; 

(3)  The  uncertainty  of  which  measures 
(e.g..  State,  local  or  federal)  will 
actually  be  imposed  for  eadi  control 
category; 

(4)  The  extent  to  «^ch.  in  the  South 
Coast  FIP,  the  effectiveness  of  many 
measures  depends  upon  effectively 
prohibiting  sale  and/ or  use  within  the 
area  of  common  products  that  are 
nationally  distributed; 

(5)  The  fact  that  abnost  all  of  the  FIP 
measiues  have  never  been  fully 
developed  or  used  in  any  other  area, 
where  rule  effectiveness  might  be 
evaluated. 

Furthermore,  the  situation  in  the  South 
Coast  is  entirely  unlike  the  situation 
faced  by  other  States  in  developing  their 
own  SlPs.  This  FIP  has  backstop 
measures,  which,  by  their  very  nature, 
are  designed  to  fill  in  where  the  SIP 
measures  fail  to  obtain  sufficient 
reductions,  including  situations  where 
compliance  is  less  than  full  (i.e..  all 
sources  in  compliance  all  the  time). 

As  noted,  the  South  Coast  FIP 
situation  is  different  bom  other  SIPs  for 
other  areas,  and  it  should  not  be 
considered  precedential.  EPA  will 
continue  to  require  that  State-developed 
SIPs  for  other  areas  account  for  rule/ 
program  effectiveness  according  to  EPA 
guidance  as  they  prepare  their  emission 


inventories  and  develop  and  perform 
their  control  strategy  analyses. 

8.  Geographic  Extent  of  the  FIP 
Measures 

During  the  preparation  of  the  FIP,  EPA 
attempted  to  ensiue  that  each  FIP  core 
and  backstop  rule,  as  implemented, 
would  actually  achieve  the  necessary 
emission  reductions  associated  with  the 
rule.  EPA  was  particularly  concerned  to 
minimize:  (Ij  The  opportunities  for 
circumvention  of  the  FIP  rules  through 
the  purchase  of  nonconforming  products 
immediately  outside  of  the  boundaries 
of  the  South  Coast  Air  Basin  fur  use 
within  the  basin;  and  (2)  the  in- 
migration  of  non-conforming  vehicles 
and  the  use  of  nonconforming  fuels  in 
vehicles  operated  vsrithin  the  basin.  To 
address  these  concerns,  EPA  considered 
giving  the  FlP  rules  an  expanded 
geographic  coverage  that  would  include 
the  full  four  county  area  for  most  of  the 
FIP  measures. 

EPA  is  alio  anxious,  however,  to 
reduce  the  extent  to  which  the  FIP 
disrup's  the  area's  economy.  In 
analyzing  these  two  competing  interests, 
EPA  now  inclines  to  restrict  to  the  South 
Coast  Air  Basin  the  applicability  of  all 
of  the  FIP  core  and  backstop  measures, 
except  for  the  two  national  core 
measures.  The  proposal  reflects  this 
position.  EPA  solicits  comment  on  the 
alternative  approach  of  applying  the 
requirements  of  some  or  all  of  these 
rules  throughout  the  four  counties  and, 
with  respect  to  the  Ultra  Clean  Motor 
Vehicle  Program  (Group  D  Backstop 
Measure),  EPA  invites  comment  on 
possible  statewide  application.  Possible 
statewide  application  is  discussed 
further  at  section  VII.G.2.C. 

The  South  Coast  Air  Basin  is  bounded 
by  the  Pacific  Ocean  to  the  west;  the 
San  Gabriel,  San  Bernardino,  and  San 
Jacinto  mountains  to  the  north  and  east 
and  by  San  Diego  County  to  the  south. 
The  Basin  includes  all  of  Orange  County 
and  the  non-desert  portions  of  Los 
Angeles,  Riverside,  and  San  Bernardino 
counties.  EPA  will  supplement  this 
notice  with  a  promulgation  of  a  more 
specific  definition  of  the  SCAB.  A  close 
approximation  of  the  current  SCAB 
boundaries  may  be  found  at  40  CFR 
81.17  (Definition  of  the  Metropolitan  Los 
Angeles  Air  Quality  Control  Region), 
exclusive  of  Ventura  County  and  Santa 
Barbara  County. 

B.  Core  Control  Measures 

1.  Introduction 

Discussed  below  are  the  core  rules  for 
both  the  regulatory  FIP  (Option  I)  and 
the  committal  FIP  (Option  II).  The  core 
control  measures  at  ihe  time  of  final 


^mulgation  of  this  FIP  are  expected  to 
be  technically  feasible,  cost-effective, 
legally  enforceable  and  able  to  be 
implemented  expeditiously. 

2.  Oxygenated  Fuels  Program 

A  relatively  new  control  strategy  for 
reducing  CO  emissions  from  motor 
vehicles  is  oxygenated  fuels. 
Oxygenated  fuel  programs  recently  have 
been  successfully  implemented  in 
several  areas  of  the  country  by  State 
and  local  pollution  control  agencies.  In  a 
previous  FIP  action,  EPA  proposed  an 
oxygenated  fuels  program  in  the  State  of 
Arizona  (53  FR 17378).  (The  State 
subsequently  adopted  a  similar  program 
as  part  of  a  revised  SIP.)  More  recently 
the  Administration's  proposed  Clean  Air 
Act  amendments  would  have  required 
these  fuels  in  serious  CO  nonattainment 
areas.  Because  of  the  recognized 
benefits  of  oxygenated  fuels  in  reducing 
CO  emissions,  the  Agency  is  proposing 
such  a  measure  for  the  South  Coast  area 
as  part  of  today's  action. 

"The  primary  advantage  of  an 
oxygenated  fuels  program  is  that  the 
measure  generally  yields  substantial, 
cost  effective  CO  reductions  in  a 
relatively  short  period  of  time.  The 
strategy  also  can  be  geographically  and 
temporally  targeted  to  address  typical 
wintertime  CO  problems.  This  is  not  to 
suggest,  however,  that  the  measure  is 
devoid  of  potentially  significant 
economic  or  air  quality  implications  that 
must  be  carefully  weighed  before 
establishing  such  a  program.  In  fact 
mandating  the  use  of  oxygenated  fuels 
in  the  Los  Angeles  area  raises  air 
quality  concerns  relative  to 
exacerbating  other  environmental 
problems.  Nonetheless,  EPA  believes 
optimistically  that  these  concerns  can 
be  accommodated  in  the  design  of  the 
program,  as  discussed  later. 

a.  The  basics  of  oxygenated  fuels.  An 
oxygenated  fuel  causes  a  motor  vehicle 
engine  to  run  with  a  slightiy  leaner 
overall  fuel/air  mixture,  thereby 
reducing  the  amount  of  CO  generated 
dtuing  the  combustion  process.  An 
oxygenated  fuels  program  can  be 
structured  to  take  advantage  of  this 
phenomenon.  First  the  fuel  sold  in  a  CO 
nonattainment  area  is  required  to 
contain  a  concentration  of  oxygen 
during  the  period  when  exceedances  of 
the  ambient  standard  occur.  Second,  the 
oxygen  content  of  the  fuel  is  required  to 
be  well  above  the  level  normally  present 
in  gasoline.  Such  concentrations  can 
only  be  achieved  by  adding  chemical 
compounds  that  contain  oxygen  and  are 
miscible  in  gasoline.  The  most  suitable, 
available,  and  economical  compounds 
for  this  purpose  are  aliphatic  alcohols 


and  ethers,  generically  referred  to  as 
oxygenating  compounds  or  oxygenates. 
Presently,  the  types  and  permissible 
amounts  of  oxygenating  compounds  in 
unleaded  gasoline  are  regulated  by  EPA 
under  section  211(f)  of  the  Clean  Air 
Act  The  Agency's  current  "substantially 
similar"  requirements  prohibit  unleaded 
gasoline  from  containing  more  than  2.0 
percent  oxygen  by  weight.  This 
prohibition  may  be  waived  by  the 
Administrator  upon  specific  request  by 
a  manufacturer,  or  a  waiver  is 
automatically  granted  if  EPA  fails  to 
deny  such  a  request  within  180  days  of 
receipt  Leaded  gasoline  is  not  subject  to 
these  regulations. 

Several  waivers  have  been  granted, 
with  3.7  percent  oxygen  by  weight  being 
the  maximum  permissible  legal  limit  at 
this  time.  The  most  commonly  used 
oxygenating  compounds  are  methyl 
tertiary  butyl  ether  (MTBE)  and  ethanol 
(ethyl  alcohol).  The  maximum  oxygen 
content  using  these  compounds  is  2.7 
and  3.5  percent  for  MTBE  and  ethanol 
blends,  respectively. 

It  is  also  possible  that  additional 
oxygenated  fuels  may  be  available  in 
the  future.  For  example.  EPA  is  ciurently 
reviewing  a  request  by  the  Oxygenated 
Fuels  Association  to  change  the 
substantially  similar  rule,  mentioned 
above,  from  2  up  to  2.7  percent  oxygen. 
This  would  allow  much  higher  oxygen 
concentrations  without  the  need  to 
obtain  a  special  waiver  for  each 
oxygenate.  It  would  also  provide  greater 
flexibility  in  blending  fuels  up  to  2.7 
percent  because  of  the  possibility  that 
more  than  one  oxygenate  of  choice 
could  be  used  in  a  single  gasoline  blend. 
Also,  a  new  compound  called  ethyl 
tertiary  butyl  ether  (ETBE)  also  shows 
promise  as  an  oxygenate.  This  ether, 
which  is  produced  with  ethanol  as  a 
feedstock,  seems  to  offer  some 
advantages  over  other  blending  agents 
such  as  low  volatility  and  high  octane 
content.  EPA  beheves  it  is  advantageous 
for  consumers  to  have  a  choice  of 
oxygenated  fuels,  and  is  encouraged 
that  several  oxygenates  appear  suitable 
for  use  in  oxygenated  fuel  programs. 

b.  Emission  Qualities  of  Oxygenated 
Gasoline.  One  of  the  key  considerations 
in  evaluating  the  overall 
appropriateness  of  a  wintertime 
oxygenated  fuels  program  is  how 
different  oxygenates  affect  the  various 
pollutants  from  motor  vehicles.  The 
interaction  between  fuels,  motor  vehicle 
emissions,  and  the  ultimate  air  pollution 
effects  of  those  emissions  is  complicated 
and  is  the  subject  of  ongoing  study.  EPA 
summarized  much  of  the  available 
information  on  this  topic  and  presented 
methodologies  for  evaluating  emission 
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effects  of  various  fuels  in  "Guidance  on 
Estimating  Motor  Vehicle  Emission 
Reductions  From  the  Use  of  Alternative 
Fuels  and  Fuel  Blends."  This  document 
was  published  on  January  29, 1988.  and 
is  the  basis  of  the  emission  reduction 
estimates  for  oxygenated  fuels 
contained  in  today's  notice.  Because 
many  of  the  details  of  oxygenated  fuels 
are  available  from  that  report  and  the 
support  document  for  this  action,  only 
the  more  salient  effects  of  oxygenated 
fuels  that  are  important  in 
imderstanding  the  ramifications  of 
oxygenated  fuels  on  air  qualityin  the 
South  Coast  Air  Basin  are  described 
below.  The  implications  of  these  effects 
on  the  design  of  any  oxygenated  fuels 
program  for  this  area  will  be  discussed 
in  the  next  section. 

The  benefits  of  any  oxygenated  fuel  in 
reducing  CO  emissions  increases  as  the 
oxygen  content  is  increased.  Also,  all 
else  being  equal,  all  oxygenating 
compounds  appear  to  have  the  same  CO 
reduction  potential  at  a  given  oxygen 
content.  Therefore,  the  ability  to  reduce 
CO  emissions  is  generally  related  to  the 
oxygen  content  of  the  fuel,  and  not  the 
type  of  oxygenate.  However,  some 
oxygenates  can  directly  or  indirectly 
affect  other  fuel  properties,  which  in 
turn  may  affect  Oie  CO  reduction 
potential  of  the  final  blend. 

Of  primary  interest  here  are  changes 
in  gasoline  volatility.  Le.,  the  tendency 
to  evaporate  at  various  temperatures. 
One  widely  used  measure  of  this  effect 
is  Reid  Vapor  Pressure  (RVP).  While  all 
oxygenates  show  some  tendency  to 
increase  fuel  volatility  under  certain 
conditions,  from  a  practical  perspective, 
it  is  a  special  concern  only  for  alo^ol- 
based  blends.  It  abo  appears  more 
relevant  to  ethanol  blends,  because  this 
compound  is  the  most  commonly  used 
alcohol  for  this  purpose,  and  it  has  been 
granted  a  special  exemption  firom 
meeting  the  Federal  summertime  RVP 
standards  (55  FR  23658),  as  discussed 
elsewhere  in  today's  notice.  If  an 
oxygenated  fuel  has  a  higher  volatility 
than  the  baseline  gasoline,  its  CO 
reduction  will  be  less  than  a  comparably 
oxygenated  fuel  (i.e.,  same  oxygen 
content)  with  a  volatiUty  equal  to  the 
base  gasoline.  The  volatility  boost  of 
alcohol-based  oxygenating  compounds 
can  be  compensated  for  by  using  special 
low  RVP  blending  stock  or  by  oUierwise 
accounting  for  this  effect  at  the  refinery. 

In  addition  to  CO.  it  is  also  important 
to  consider  how  oxygenated  fuels  might 
affect  other  motor  vehicle-related 
emissions.  Exhaust  HC  generally 
decreases  when  oxygen  is  added  to  the 
fuel.  At  the  same  time,  the  chemical 
composition  of  the  mixture  is  altered 


somewhat.  e.g.,  there  may  be  a  small 
increase  in  aldehyde  emissions. 
Evaporative  HC  emissions  (i.e.,  fuel 
which  evaporates  and  escapes  to  the 
atmosphere  before  it  is  burned  in  the 
engine)  may  also  be  affected.  Unless 
fidly  compensated  for,  the  increase  in 
volatility  caused  by  alcohol-based 
oxygenates  may  increase  evaporative 
emissions.  Also,  the  chemical 
composition  is  changed  somewhat  and 
may  include  a  small  percentage  of  the 
oxygenating  compound. 

Oxygenated  fuels  can  also  effect  NO. 
emissions.  The  available  data  show  a 
significant  variation  in  NO.  impact  from 
various  oxygenated  fuels  and  among 
vehicles,  llie  interaction  between  fuel 
properties  and  changes  in  this  pollutant 
are  not  fully  understood.  One  important 
fact(»  may  be  the  energy  density  of  the 
fuel,  which  in  tarn  depends  on  the 
hydrocarbon  speciation  of  the  fuel. 

c.  Program  Option  Selection.  There 
are  two  basic  options  for  the  overall 
design  of  an  oxygenated  fuels  program: 
(1)  Establish  a  minimum  oxygen 
concentration  for  all  gasoline:  or  (2) 
establish  an  average  concentration  that 
must  be  met  by  gasoline  supphers  over  a 
specified  time  period.  This  second 
option  can  be  patterned  after  the 
gasoline  lead  phasedown  program,  by 
including  the  trading  of  marketable 
"oxygen  credits"  among  fuel  suppliers  to 
increase  marketing  flexibility.  'The 
choice  of  options  depends  on  the  size  of 
the  required  CO  reduction,  or  level  of 
oxygen  required;  the  degree  to  which 
consumers  and  suppliers  can  choose 
between  oxygenated  blends:  and  the 
complexity  of  the  program  itself. 

In  view  of  the  relatively  substantial 
CO  reductions  and  associated  high 
oxygen  content  needed  in  the  South 
Coast  Air  Basin.  EPA  believes  that  on 
balance  the  averaging  approach  appears 
preferable.  SpecificaUy,  the  advantages 
of  maximizing  consumer  choice  and 
mariceting  flexibility  outweigh  the 
disadvantages  associated  with  the 
increase  in  recordkeeping  and  added 
enforcement  burden.  Therefore,  a 
trading  and  averaging  scheme  is 
included  as  part  of  the  proposed 
oxygenated  fuels  program.  Further,  the 
Agency  has  ident^ied  an  average 
oxygen  content  of  2.7  percent  as  a 
reasonable  compromise  between  a 
requisite  high  CO  reduction  that  is 
obviously  needed,  and  trying  to  ensure 
that  a  variety  of  oxygenated  fuels  may 
be  marketed  in  the  region. 

d.  Special  considerations  for  the 
South  Coast  Air  Basin.  Implementing  an 
oxygenated  fuels  program  in  the  South 
Coast  area  requires  some  special 
considerations  due  to  California's 


unique  air  quality  problems. 
Specifically,  concerns  have  been  raised 
that  this  control  strategy  may  reduce  CO 
at  the  expense  of  exacerbating  existing 
ozone,  N02,  and  PMlO  problems  in  the 
region.  Ozone  Air  quatity  concerns 
center  on  the  possibility  that  oxygenated 
fuel  usage  may  increase  NO^  and 
evaporative  HC  emissions,  which  are 
ozone  precursors,  or  make  the  overall 
mixture  of  emissions  from  vehicles  using 
these  fuels  more  photochemically 
reactive.  The  N02  and  PMlO  concerns 
are  both  related  to  potential  increases  in 
NO.  emissions. 

Assuming  for  the  moment  that  these 
environmental  side  effects  were  allowed 
to  occur,  there  are  two  ways  in  which  a 
winterline  oxygenated  fuels  program 
may  affect  the  actual  attainment  status 
for  these  pollutants  in  the  Los  Angeles 
area.  First,  the  CO  season  overlaps  with 
the  N02  and  PMlO  seasons,  and 
possibly  to  a  lesser  extent  the  ozone 
season.  In  this  way,  the  wintertime  CO 
control  strategy  could  directly  affect  the 
levels  of  these  other  pollutants.  Second, 
the  economics  of  mandating  wintertime 
oxygenated  fuels  might  create  a  summer 
market  where  none  previously  existed. 
In  this  way,  summer  ozone  levels  could 
be  indirectly  affected  by  the  wintertime 
oxygenated  fuels  program. 

The  above  concerns  can  be  addressed 
as  two  separate  issues.  The  first  issue 
involves  potential  NO.  increases  and 
the  essentially  year  round  effects  on 
ozone,  NOs,  and  PMlO  levels.  As 
already  noted,  the  available  data  show 
NO,  emissions  from  current  oxygenate 
blends  may  increase  or  decrease, 
probably  depending  on  the  composition 
of  the  fuel's  hydrocarbon  portion.  To  the 
extent  that  this  increase  would  cause 
exceedances  of  the  ambient  standards, 
either  corresponding  offsets  from  other 
sources  must  be  found,  or  a  fuel-related 
solution  must  be  found. 

The  Agency's  current  approach  is  to 
seek  the  fuel-related  solution,  since 
identifying  NO,  offsets  is  beyond  the 
scope  of  this  rulemaking.  To  accomplish 
this,  EPA  is  including  a  general 
requirement  in  today's  proposal  that 
prohibits  oxygenated  fuels  horn 
increasing  NO.  emissions  beyond  the 
levels  associated  with  gasolines 
currently  marketed  in  the  South  Coast 
area.  A  similar  requirement  has  also 
been  proposed  as  part  of  the  Clean  Air  . 
Act  amendments  in  the  U.S.  House  of 
Representatives  and  Senate. 

Under  this  prohibition,  all  oxygenated 
fuels  sold  in  the  control  area  must  be 
certified  by  the  administrator  as  meeting 
the  NO,  limitation.  To  ensure  that  a 
specific  reformulation  becomes 
available  in  a  timely  manner,  EPA 


would  require  that  all  refiners  intending 
to  maiicet  fuel  in  the  control  area 
register  with  the  Agency  at  least  two 
years  before  the  effective  date  of  the 
regulations,  and  provide  a  gasoline 
formulation  that  meets  the  above  NO, 
performance  requirement 

The  Agency  requests  comments  on  the 
feasibility  of  this  approach  and  on 
additional  approaches  to  ensuring  that 
the  use  of  oxygenated  fuels  in  the  South 
Coast  does  not  adversely  affect  NO, 
emissions. 

The  second  issue  involves  volatility- 
driven  evaporative  HC  increases  and 
the  potential  increased  photochemical 
reactivity  of  the  resulting  mixture  of 
motor  vehicle  emissions.  As  discussed 
eariier,  this  phenomena  is  related 
primarily  to  the  use  of  ethanol  blends, 
during  the  sununer  ozone  season.  It  has 
been  the  subject  of  several  air  quality 
modeling  studies,  and  because  of  the 
complexities  inirolved,  some  controversy 
remains. 

Presently,  both  EPA  and  ARB  allow  a 
one  pound  per  square  inch  (psi)  RVP 
allowance  from  the  summertime 
volatility  standards  for  ethanol  blends. 
As  part  of  EPA'a  decision  to  grant  that 
allowance,  the  potential  effect  of 
ethanol  blend  use  on  ambient  ozone 
concentrations  was  reviewed  fi'om  a 
nationwide  perspective  (55  FR  23658, 
June  11, 1990).  The  Agency  concluded 
that  the  likely  amall  adverse  air  quality 
effect  did  not  Justify  the  ahnost  certain 
elimination  of  the  ethanol  fuels  industry, 
which  had  become  a  significant  part  of 
many  local  economies  around  the 
country. 

There  are  several  important 
considerations  in  examining  the  issue  of 
continuing  the  summertime  RVP 
allowance  for  ethanol  blends,  in 
addition  to  determining  the  legitimacy  of 
the  concerns  regardhig  any  ozone 
increase  in  the  South  Coast  from  a 
mandatory  oxygenated  fuels  program. 
First,  the  current  market  for  ethanol 
blended  gasoline  in  the  Los  Angeles 
area  appears  to  be  quite  small,  so  the 
supporting  analyses  for  today's  proposal 
do  not  explicitiy  include  the  RVP 
allowance.  Second,  the  current  small 
market  share  suggests  the  economic 
effects  of  not  continuing  the  RVP 
allowance  in  this  particular  area  may 
not  be  as  significant  as  in  other  areas  of 
the  country,  lliird,  attempting  to 
forecast  the  potential  use  of  ethanol 
blends  to  satisfy  the  requirements  of  the 
proposed  oxygenated  fuels  program  is 
highly  uncertain.  Fourth,  other  substitute 
oxygenates,  including  ETBE  made  from 
ethanoL  are  available  and  waivers  for 
other  blending  compounds,  which  have 
no  significant  volatility  effect,  may  be 
granted  in  the  future. 


In  light  of  these  considerations,  and  in 
the  absence  of  other  clearly  identified 
measures  that  could  reasonably  be 
expected  to  offset  any  potential  increase 
in  ozone,  the  Agency  believes  this 
situation  deserves  a  cautious  approach 
at  this  time.  Therefore,  EPA  proposes  to 
discontinue  the  current  summertime 
RVP  exemption  for  ethanol  Uends. 
Nonetheless,  comments  are  requested 
on  the  need  and  desirability  of 
continuing  the  allowance. 

The  Agency's  wintertime  CO  analysis 
also  assumes  the  absence  of  an  RVP 
exenqition  for  the  remaining  months  of 
the  year.  Nonetheless,  it  is  recognized 
that  an  exemption  during  the  wintertime 
months  of  the  CO  nonattainment  season 
may  offer  fuel  suppliers  some  advantage 
without  adversely  affecting  other 
pollution  problems.  Therefore, 
comments  are  requested  on  the 
desirability  of  providing  ethanol  blends 
with  a  one  psi  RVP  allowance  from 
November  through  February  of  each 
year  within  the  CO  control  area.  If  such 
an  allowance  is  provided  in  the  final 
rule,  the  proposeid  oxygen  content  may 
have  to  be  adjusted  upward  to  offset  die 
resulting  lower  clean  air  potential  of 
these  higher  volatility  blends. 

As  an  alternative  to  establishing 
separate  requirements  for  oxygen 
content.  NO,  emission  limitations,  and 
disallowing  any  volatility  allowance  for 
ethanol  blends,  the  Agency  requests 
comments  on  setting  performance 
standards  for  gasoline  that  would 
accomplish  the  same  clean  air  goals,  but 
provide  greater  flexibility  for  fuel 
refiners  and  suppliers. 

e.  Description  of  the  Oxygenated 
Fuels  Program.  As  already  noted,  the 
Agency  is  proposing  to  implement  a 
wintertime  oxygenated  fuels  program  for 
the  South  Coast  area,  with  an  optional 
averaging  and  trading  compliance 
scheme.  Many  of  the  details  of  this 
program  are  patterned  after  a  previous 
FIP  proposal  for  the  State  of  AJizona. 
For  a  more  detailed  explanation  of  the 
specific  program  elements  than  is 
provided  below,  please  consult  BPA'b 
Arizona  FIP  proposal,  published  on  May 
16. 1988  (53  FR  17379). 

(1)  Program  Duration.  The  intent  of 
the  program  is  to  provide  the  benefits  of 
vehicular  operation  on  oxygenated  fuels 
during  the  time  of  year  when  the  South 
Coast  area  would  otherwise  experience 
exceedances  of  the  CO  NAAQS.  A 
review  of  the  monitoring  data  suggests 
violations  may  occur  from 
approximately  Novonber  1  until  Mardi 
1.  Therefore,  the  oxygenated  fuels 
program  is  proposed  to  coincide  with 
this  same  period  each  year.  The 
compliance  schedule  offset  for  fuel 
suppliers  versus  retail  outlets  will  follow 


that  contained  in  the  existing  Federal 
gasoline  volatility  regulations. 

(2)  Geographic  Scope.  The 
requirements  of  the  oxygenated  fuels 
program  would  apply  to  all  gasoline  first 
introduced  into  commerce  withfai  the 
South  Coast  Air  Basin. 

(3)  Oxygen  Content  and  Other  Fuel 
Specifications.  The  required  oxygen 
concentration  for  gasoline  sold  during 
die  mandated  period  is  2.7  percent  by 
weight  While  EPA  is  not  proposing 
other  specific  options  for  oxygen 
content  the  Agency  is  interested  in 
coDunents  on  a  range  of  from  ZJO  to  3.1 
percent  oxygen  as  an  alternative. 
Additional  specifications  include  a  "no 
NO,  increase"  requirement  Under  this 
restriction,  all  oxygenated  fuel 
introduced  for  sale  into  conunerce 
within  the  control  area  must  be  certified 
by  the  Administrator  as  meeting  this 
requirement  The  Agency  is  proposing  a 
requirement  that  would  require  ethanol 
blends  to  meet  the  same  volatility  limits 
as  apply  to  other  gasoline. 

(4)  Optional  Compliance 
Demonstrations.  Two  compliance 
options  are  available.  Under  the  first 
option,  each  batch  of  gasoline  sold. 
suppUed,  or  offered  for  sale  during  die 
control  season  would  have  to  have  a 
minimum  oxygen  content  of  2.7  percent 
Under  the  second  option,  all  gastdine 
sold  or  supplied  during  each  calendar 
month  compliance  period  would  be 
required  to  have  an  average  oxygen 
content  of  2.7  percent.  In  meeting  this 
monthly  average  standard,  regulated 
parties  would  be  allowed  to  trade 
oxygen  credits  during  the  monthly 
compUance  period.  Regulated  parties 
choosing  the  first  option  will  have  fewer 
recordkeeping  requirements. 

(5)  Effective  Date.  The  program 
should  start  on  the  earliest  date  Uiat  wiU 
not  disrupt  the  supply  of  gasoline  or 
cause  unreasonable  cost  increases. 
Because  the  combination  of  this  and 
other  fuel  related  proposals  could  cause 
complex  implementation  problems 
requiring  careful  coordination,  the  task 
of  supplying  the  South  Coast  area  widi  a 
special  gasoline  is  difficult  to  gauge  at 
the  present  time.  The  Administration's 
Clean  Air  Act  amendments  would  have 
provided  ai^roximateiy  four  years  to 
implement  oxygenated  fuel  in  serious 
CO  nonattainment  areas  from  the  date 
an  amended  Act  was  passed.  Therefore, 
the  Agency  is  proposing  to  provide  a 
similar  lead-time  for  implementing  such 
a  program  in  the  Los  Angeles  area. 
Assuming  the  final  rule  k>r  this  action  is 
published  in  February  1991.  die  effective 
date  oi  the  program  would  be  November 
1,1994. 
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The  Agency  welcomes  comments  on 
all  aspects  of  the  proposed  oxygenated 
fuels  program. 

3.  Gasoline  Volatility  Restrictions 

a.  Ozone  season  restrictions.  On  June 
11. 1990  (55  FR  23658)  EPA  promulgated 
the  second  phase  of  a  two-phase 
program  for  national,  summertime 
gasoline  volatility  control.  Under  this 
final  rulemaking,  gasoline  Reid  Vapor 
Pressure  (RVP)  in  the  state  of  California 
is  limited  to  a  maximum  of  9.0  pounds 
per  square  inch  (psi)  for  the  month  of 
May  and  7.8  psi  for  June  through 
September  15  beginning  in  1992.  Current 
California  regulations  limit  the  RVP  of 
gasoline  to  9.0  psi  for  the  period  of  April 
1  through  October  31  in  the  South  Coast 
air  basin.  In  March.  1990  ARB  proposed 
to  reduce  the  maximum  allowable  RVP 
limit  to  8.0  psi  for  the  same  control 
period  (see  discussion  under  section 
V.D.3  of  this  notice). 

The  volatility  of  gasoline  directly 
impacts  the  emission  of  hydrocarbons. 
The  higher  the  volatility,  the  greater  the 
potential  for  the  generation  of 
evaporative  emissions  during  the 
production,  distribution,  and  use  of  the 
fuel.  Source  categories  affected  include 
gasoline  transfer  and  storage  and  off- 
highway  vehicle  emissions  as  well  as 
highway  vehicle  emissions.  Thus,  further 
RVP  control  can  result  in  significant 
hydrocarbon  emission  reductions.  In 
addition,  these  reductions  are 
immediately  available  upon 
implementation. 

Lowering  RVP  limits  has  raised  issues 
regarding  drivability  and  fuel  safety. 
Specifically,  concern  has  been 
expressed  that  low  RVP  gasoline  would 
negatively  affect  drivabiUty  and  could 
lead  to  the  formation  of  an  explosive 
mixture  in  the  gas  tank  at  lower  ambient 
temperatures.  EPA  analyzed  both  of 
these  issues  in  detail  in  the  final 
Regulatory  Impact  Analysis  for  the 
second  phase  of  the  federal  volatility 
regulations.  Additional  analysis  specific 
to  the  South  Coast  Air  Basin  is 
contained  in  the  Technical  Support 
Document  in  the  docVet  for  this  notice 
[South  Coast  Ozone/CO  FIP  Proactive 
Control  Measures  for  Controls  on 
Volatility  of  Gasoline  and  Gasoline 
Blends).  EPA  has  concluded  that  any 
perceptible  drivability  problems  should 
be  negligible  and  that  it  is  highly 
unlikely  that  tank  vapor  pressure 
conditions  will  occur  which  are  lower 
than  are  currentiy  being  experienced 
nationally  during  the  winter. 

In  developing  the  Phase  II  program, 
EPA  performed  an  analysis  of  climate 
and  elevation  in  order  to  determine 
what  RVPs  would  result  in  equivalent 
per  vehicle  emissions  nationwide.  The 


results  of  this  analysis  were  similar  to 
the  American  iSociety  for  Testing  and 
Materials  (ASTM)  system,  including 
considerable  variability  by  state  and  by 
month.  To  simplify  enforcement  and 
make  compliance  less  complex  for 
refiners  and  distributors,  the  final 
system  of  standards  simplifies  the 
results  of  the  climate  based  analysis.  In 
general,  all  states  have  an  RVP  standard 
of  9.0  psi  in  May,  and  either  a  9.0  or  7.8 
psi  standard  for  the  remainder  of  the 
control  season.  Average  temperatures  in 
the  South  Coast  Air  Basin  are  high 
enough  to  sustain  a  reduction  in  RVP  to 
7.0  psi  with  only  a  slight  increase  in 
potential  drivability  problems  under  a 
worst  case  scenario  during  the  months 
of  June,  July,  August  and  September. 

Due  to  the  length  of  the  ozone  season 
in  the  South  Coast  Air  Basin,  EPA  is 
proposing  to  extend  the  7.8  limit  of  the 
national  rule  to  the  months  of  April, 
May,  and  October  beginning  April  1, 
1992,  the  same  year  the  second  phase  of 
the  national  program  takes  effect.  To 
obtain  maximum  emission  benefits  from 
RVP  control,  EPA  is  further  proposing  to 
limit  RVP  to  7.0  psi  for  the  months  of 
June,  July,  August,  and  September,  the 
warmest  months  when  the  highest  ozone 
readings  occiu*.  In  order  to  allow  refiners 
the  opportunity  to  coordinate  any 
changes  in  refinery  processes  necessary 
to  meet  the  reduction  of  RVP  to  the  7.0 
psi  standard  with  those  necessitated  by 
the  proposed  requirements  for 
reformulated  gasoline,  this  second  phase 
of  the  regulation  would  be  implemented 
beginning  Jime  1, 1994.  EPA  proposes  to 
restrict  the  control  area  for  the  RVP 
program  to  the  boundaries  of  the  South 
Coast  Air  Basin.  The  compUance 
schedule  offset  for  fuel  suppliers  versus 
retaU  outiets  contained  in  the  federal 
volatility  rulemaking  will  continue  to 
apply  under  this  proposal. 

As  discussed  above  under  the 
proposed  Oxygenated  Fuels  Program, 
EPA  allows  a  one  psi  increase  in  RVP 
from  the  summer  volatility  standards  for 
ethanol  blends.  Since  this  allowance 
could  potentially  decrease  the  VOC 
benefit  to  be  obtained  from  the  further 
reduction  in  the  RVP  standards 
proposed  here,  EPA  is  proposing  to 
discontinue  the  one  psi  summertime 
RVP  exemption  for  ethanol  blends  in  the 
South  Coast  Air  Basin. 

Finally,  it  should  be  noted  that  the 
enforcement  regulations  promulgated  for 
the  Phase  I  national  RVP  program  have 
been  changed  for  the  Phase  0  program 
such  that  EPA  will  take  enforcement 
action  only  when  RVP  is  measured  at 
more  than  0.3  psi  above  the  applicable 
standard,  provided  diat  the  responsible 
party  measured  the  RVP  at  or  below  the 
standard.  This  policy  takes  into  account 


the  0.3  psi  average  reproducibility  of  the 
RVP  test  method,  and  makes  the  EPA 
program  consistent  in  this  respect  with 
the  California  RVP  control  program. 

b.  Wintertime  restrictions  for  carbon 
monoxide.  In  vehicles  equipped  with 
evaporative  controls,  high  RVP  fuel  can 
result  in  higher  CO  tailpipe  emissions. 
When  the  hydrocarbons  adsorbed  on 
the  carbon  in  the  evaporative  canister 
are  purged  to  the  engine  for  combustion, 
the  enrichment  of  the  fuel/air  mixture 
can  result  in  increased  carbon 
monoxide.  Under  state  law  wintertime 
RVP  levels  are  controlled  to  the 
recommended  ASTM  levels.  The  1987 
Motor  Vehicle  Manufacturers 
Association  fuel  survey  data  give  an  in- 
use,  wintertime  RVP  value  of  11.2  psi  for 
Los  Angeles.  After  review  of  drivability 
and  safety  issues,  EPA  believes  that  an 
RVP  level  as  low  as  10.0  psi  is  feasible 
in  the  winter  months  in  the  South  Coast 
Air  Basin.  EPA  is,  therefore,  proposing 
to  limit  the  RVP  of  gasoline  in  the  basin 
to  a  maximum  of  10.0  psi  for  the  period 
of  November  1  through  March  31 
beginning  November  1, 1992.  As  with  the 
summertime  volatility  program 
discussed  above,  EPA  is  proposing  to 
restrict  the  control  area  to  the  South 
Coast  Air  Basin. 

Under  EPA's  final  rulemaking  for 
Phase  n  RVP  control,  the  temporary  1.0 
psi  RVP  allowance  provided  in  the 
Hiase  I  program  for  gasoline  containing 
9  to  10  percent  ethanol  was  made 
permanent.  Because  it  is  necessary  to 
obtain  the  maximum  CO  benefit  fri}m 
this  control  measure,  the  Agency  is 
proposing  not  to  provide  the  1.0  psi 
allowance  for  ethnol  blends  during  the 
wintertime  volatility  control  season  in 
the  South  Coast  Air  Basin. 

4.  Reformulated  Gasoline 

a.  General.  Today's  proposal  includes 
measures  directed  at  highway  motor 
vehicles  and  motor  vehicle  fuels  that 
will  achieve  large  further  reductions 
from  the  already  controlled  VOC 
emissions  from  highway  vehicles. 
Nevertheless,  the  remaining  emission 
reduction  required  for  ozone  attaiiunent 
is  large,  and  it  has  been  necessary  to 
propose  annual  reductions  in  VOC 
emissions  from  a  number  of  non-vehicle 
VOC  source  categories.  These 
reductions  of  6  percent  per  year  begin  in 
1995,  and  will  ultimately  limit  these 
other  sources'  emissions  in  2010  to  10 
percent  of  their  1987  level.  Fuel 
reformulation  in  the  years  between  1995 
and  2010,  when  a  substantial  percentage 
of  vehicles  designed  to  operate  on 
conventional  gasoline  still  exist  might 
provide  additional  intermediate  year 
emission  reductions.  By  2010  much  of 


the  vehicle  fleet  will  be  composed  of 
uncoqventional  vehicles  certified  to 
meet  the  proposed  ultra  cl^an  motor 
vehicle  VOC  standard.  The  emission 
reduction  from  unconventional  vehicles 
and  reformulated  gasoline  might  permit 
a  delayed  schedule  for  annual 
reductions  or  higher  limits  on  stationary 
source  categories  that  otherwise  would 
be  more  restricted. 

EPA's  two  phase  proposal  for  7.8  psi 
and  7.0  psi  limits  on  gasoline  volatility 
in  the  ozone  season  has  already  been 
stated.  These  limits  will  significantly 
affect  gasoline  composition  and  refining 
processes.  EPA  further  proposes  an 
additional  performance  standard  for 
gasoline  that  would  reduce  total  VOC 
mass  emissions  from  conventional 
vehicles  or  that  would  shift  the  VOC 
composition  more  toward  chemical 
compounds  with  less  of  a  tendency  to 
assist  in  ozone  formation.  EPA  proposes 
a  reduction  of  15  precent  from  the 
emission  level  achieved  via  the 
respective  7.8  psi  and  the  7i)  psi 
gasolines  proposed  for  the  ozone  season 
beginning  April  1, 1994.  EPA  also  invites 
comments  on  an  alternative  percent 
reduction,  in  the  range  of  10-25  percent 

EPA's  understanding  is  that  oxygen 
content  aromatic  content  (generally,  or 
of  specific  aromatic  components),  olefin 
content,  and  the  distillation 
characteristics  of  gasoline  can  all  affect 
emissions  quantity  and  composition. 
The  effect  of  oxygen  content  on  VOC 
mass  has  been  explored  experimentally, 
as  has  the  effect  of  aromatic  content  on 
benzene  emission  in  particular.  The 
effects  of  the  oilier  fuel  variables  have 
until  recently  been  much  less  studied. 
(Information  on  the  current  state  of 
knowledge,  and  lack  of  knowledge,  is 
included  in  the  TSD.)  However,  a  group 
of  vehicle  manufacturers  and  petroleum 
companies  has  imderway  a  large  scale 
testing  program  to  explore  such  effects. 
The  proposed  FIP  requirement  for 
gasoline  reformulation  is  expressed  as  a 
performance  standard  for  an  emission 
reduction  percentage  compared  to  a 
baseline  gasoline.  The  performance 
standard  may  be  implemented  through  a 
nominal  composition  specification  and 
formulas  for  counterbalancing 
deviations  fit>m  this  specification,  or 
through  an  emissions  testing  protocol  to 
demonstrate  equivalency. 

Amendments  to  the  Clean  Air  Act 
may  be  enacted  prior  to  the  final  rule  on 
the  FIP,  and  may  mandate  gasoline 
reformulation  oi  the  South  Coast  area.  If 
so,  EPA's  final  FIP  promulgation  may 
recognize  additional  VOC  reduction 
from  a  statutory  requirement  and  adjust 
other  measures  accordingly. 

b.  Overall  performance  standards  for 
reformulated  gasoline.  As  noted  above. 


EPA  is  proposing  a  performance 
standani  for  gasoline  that  would 
achieve  a  15  percent  reduction  in  ozone- 
forming  emissions  beyond  the  levels 
associated  with  the  proposed  volatility 
restrictions.  The  concept  of  a 
performance  standard  for  gasoline  offers 
refiners  the  maximum  flexibility  in 
developing  the  requisite  fuels  in  the 
most  desirable  and  cost  effective  way 
possible.  The  Agency  believes  this 
concept  may  offer  similar  advantages  if 
it  were  expanded  to  encompass  the 
other  fuel-related  requirements 
contained  in  the  FIP  proposal  i.e., 
volatility  restrictions  and  oxygen 
content  requirements.  Therefore,  EPA  is 
requesting  comments  on  establishing 
overall  performance  standards  for 
gasoline,  as  a  direct  replacement  for 
specific  controls  on  physical 
characteristics  or  fuel  content 

There  would  be  two  summertime 
performance  standards  that  would 
represent  equivalent  reductions  in 
ozone-forming  emissions.  The  first 
performance  standard  would  reflect  the 
combined  emission  reductions 
associated  with  7.8  psi  RVP  gasoline 
and  the  additional  15  percent  reduction 
requirement  The  second  would  reflect 
7.0  psi  RVP  gasoline  snd  the  additional 
15  percent  reduction  requirement  There 
would  also  be  a  single  wintertime 
performance  standard  that  would 
represent  equivalent  reductions  in  CO 
emissions  associated  with  t>oth  the  10.0 
psi  RVP  and  2.7  percent  oxygen  content 
proposals. 

5.  National  Control  Measures 

The  Agency  has  recentiy  proposed 
additional  Federal  motor  vdiicle  control 
requirements  to  prevent  excess 
evaporative  emissions  (55  FR  1914]  and, 
in  the  near  future,  intends  to  propose 
new  standards  for  reducing  CO 
emissions  at  lower  ambient 
temperatures.  The  Agency's  proposed 
Federal  regulations  will  apply  to  all 
vehicles  sold  in  California,  as  explained 
below,  because  the  State  has  no 
equivalent  provisions.  Therefore,  as  part 
of  today's  action,  EPA  is:  (1)  Specifically 
noting  the  applicability  of  the  proposed 
evaporative  emission  rulemaking  to 
vehicles  sold  in  California,  and  (2) 
committing  to  adopt  cold  CO  emission 
standards  for  these  vehicles  as  part  of 
the  upcoming  Federal  proposal. 
Therefore,  the  benefits  of  the  national 
rulemakings  extend  to  the  South  Coast 
Air  Basin. 

Before  discussing  the  two  control 
strategies,  it  is  important  to  understand 
the  relationship  between  the  current 
Federal  and  California  mobile  source 
programs.  Basically,  the  CAA  generally 
prohibits  States  from  enforcing 


standards  applicable  to  the  emissions  of 
new  motor  vehicles  that  are  otherwise 
subject  to  the  Federal  emissions  control 
program.  This  pre-emption  may  be 
waived  for  a  State  that  had  standards 
prior  to  Maidi.  1966  (Le.,  only 
California)  by  die  Administrator  under 
the  provisions  of  section  208,  thereby 
allowing  California  to  enforce  its  own 
separate  emissions  control  program.  The 
conditions  for  receiving  such  a  waiver 
include  the  existence  (rf  a  compelling  air 
quality  problem  and  a  finding  that  the 
State  standards,  in  the  aggregate,  are  as 
protective  of  public  health  as  the 
otherwise  applicable  Federal  standards. 
The  State  of  California  has  received 
waivers  for  its  motor  vehicle  standards 
and  enforcement  procedures. 

As  alhided  to  earlier,  ttie  Federal 
evaporative  emission  proposal  has 
already  been  published.  Today's  notice 
simply  reiterates  the  nationwide  scope, 
and  hence  applicability  to  the  State  of 
California,  of  the  previous  proposal 
Because  of  this,  only  a  brief  description 
of  the  proposal  is  provided  here.  For 
more  detaUed  discussions;  as  well  as  the 
technical  support  for  the  proposed  rule, 
the  interested  reader  is  referred  to  the 
January  19, 1990.  Federal  Register  notice 
referred  to  above.  The  reader  also 
should  consult  that  document  for  the 
text  of  the  draft  regulations  (i.e..  40  CFR 
part  86),  keeping  in  mind  that  some 
changes  may  be  necessary  to  ensure 
California  applicability  when  the  FIP  is 
promulgated.  Also,  even  though  the 
proposal  for  die  cold  CO  standards  is 
substantially  complete,  it  has  not  been 
published.  Therefore,  only  a  brief 
description  of  the  anticipated  rule  can 
be  provided  below. 

Although  Califcvnia  currently  does  not 
have  similar  cold  CO  and  enhanced 
evaporative  controls,  the  California  Air 
Resources  Board  is  considering  such 
requirements.  If  and  when  the  State 
adopts  these  measures,  EPA  anticipates 
substituting  them  for  die  Federal 
measures  being  proposed  here,  to  the 
extent  possible. 

a.  Cold  temperature  carbon  monoxide 
(CO)  standards.  The  current  Federal 
motor  vehicle  control  program  requires 
compliance  with  CO  emission  standards 
at  temperatures  between  68  and  88 
degrees  Fahrenheit  Hie  Agency  has 
fotmd  that  many  violations  of  the 
NAAQS  for  this  poUutant  occur  below 
these  temperatures.  In  the  South  Coast 
Air  Basin,  for  example,  exceedances  of 
the  standard  routinely  occur  when 
temperatures  are  in  the  50  degree  range. 
Also,  the  emissitms  control  performance 
of  many  vehicles  certified  in  compliance 
with  the  present  standards  is  degraded 
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at  lower  ambient  temperatures,  causing 
CO  emissions  to  increase  significantly. 

The  cold  CO  rulemaking  will  help 
address  the  above  phenomena  by 
establishing  emission  standards 
applicable  to  vehicles  when  operated  at 
a  normal  temperature  of  20  degrees 
Fahrenheit  or  above,  llie  Agency 
anticipates  that  compliance  nvith  the 
standards  which  are  currently  under 
consideration  is  readily  achieveable  at 
low  cost  using  improved  engine 
calibrations  and,  in  some  cases, 
improved  emission  control  hardware. 
The  standards  should  be  fully  effective 
sometime  during  the  mid-1990s. 

b.  Enhanced  evaporative  emission 
controls.  Evaporative  emissions  from 
gasoline-fueled  motor  vehicles  have 
been  regulated  by  EPA  for  many  years. 
The  intent  of  the  present  evaporative 
standards  and  associated  test 
procedures  was  to  effectively  control 
these  emissions  in  actual  use.  However, 
the  Agency  now  finds  that  the  present 
test  procedures  do  not  provide  such 
control.  Specifically,  the  procedures  are 
based  on  a  rather  moderate,  single 
diurnal  temperature  variation,  i.e,  one 
daily  temperature  cycle.  Also,  new 
information  has  shown  that  "ruiming 
losses,"  or  evaporative  emissions 
generated  while  the  vehicles  is  in  actual 
operation,  are  essentially  unregulated 
by  the  current  test 

The  Agency's  evaporative  emissions 
proposal  affects  light-duty  vehicles, 
light-duty  trucks,  and  heavy-duty  trucks 
that  are  fueled  with  gasoline.  The  test 
procedure  changes  include  using  two 
diurnal  heat  builds  at  the  end  of  the 
current  Federal  Test  Procedure,  a 
representative  temperature  range  of  72- 
96  degrees  Fahrenheit  for  each  diurnal 
cycle,  removing  the  fuel  tank  cap  near 
the  beginning  of  the  hot  soak  portion  of 
the  test  procedure,  and  an  engineering 
review  of  control  system  designs  to 
ensure  that  any  vapors  generated  under 
conditions  typical  or  hi^-ozone  days 
are  routed  to  the  evaporative  control 
system.  No  specific  implementation  date 
has  been  proposed,  but  it  is  anticipated 
the  new  test  procedure  would  become 
effective  sometime  after  the  1991  model 
year.  In  addition,  EPA  has  specifically 
requested  comments  on  a  more 
comprehensive  proposal  from  General 
Motors  that  may  involve  the  use  of  an 
enclosed  dynamometer  test  for  the 
actual  measurement  of  running  losses. 

6.  Controls  on  Marine  Vessel  Tanks 

The  South  Coast  Air  Basin  contains 
two  major  seaports:  The  Port  of  Los 
Angeles,  and  the  Port  of  Long  Beach. 
These  ports  receive  large  quantities  of 
crude  oil  from  Alaska  and  other 
Canfomia  coastal  areas  for  refining  and 


use  in  the  South  Coast  Air  Basin.  The 
ports  also  load  petroleum  intermediates 
and  other  liquid  products  onto  marine 
vessels  for  shipment  to  other  ports. 

The  uncontrolled  unloading,  loading, 
ballasting,  and  housekeeping  operations 
associated  with  the  marine  transfer  of 
organic  liquids  results  in  the  release  of 
VOCs  to  the  atmosphere.  The  unloading 
of  marine  tanks  vessels  leaves 
hydrocarbons  in  the  tank  vapor  spaces; 
inert  gases  are  normally  added  to  these 
vapor  spaces  to  avoid  explosive 
mixtures.  Venting  of  these  tanks  can 
release  VOCs  or  mixtures  of  inert  gases 
and  VOCs  to  the  atmosphere. 

The  loading  of  marine  vessel  tanks 
causes  VOC  release  by  displacement  of 
the  vapors  in  the  vapor  space,  as  does 
the  loading  of  baUast  water  into  tanks 
previously  containing  organic  liquids. 
Purging  and  gas  freeing  of  tanks  prior  to 
maintenance  also  results  in  VOC 
release. 

The  proposed  standard  would 
establish  a  95%  control  efficency  (by 
weight]  for  the  control  devices  used  to 
control  emissions,  and  would  limit 
loading  to  marine  vessels  with  vapor 
tight  collection  systems.  It  would  also 
require  ships  to  be  vapor  tight.  The 
standard  would  apply  to  all  transfer 
operations  in  which  organic  liquid  is 
loaded  into  marine  vessels  or  unloaded 
from  marine  vessels  at  bulk  terminals  or 
between  two  vessels,  but  would  exempt 
loading  events  of  less  than  159  cubic 
meters  (1000  bbls)  and  the  loading  of 
liquids  with  a  true  vapor  pressure  77.5 
mm  Hg  (1.5  psia),  or  less.  For  ballasting 
in  non-segregated  ballast  tanks,  and 
purging  of  the  vapor  spaces,  the  vapor 
pressure  exemption  applies  to  the 
previous  Uquid  contained  in  the  tank. 
Most  bunkering  (fueling  of  vessels)  and 
the  tranfer  of  most  hydrocarbons 
heavier  than  kerosene  would  be 
exempted.  This  vapor  pressure 
exemption  level  is  the  same  as  used  by 
the  South  Coast  Air  QuaUty 
Management  District  in  their  Rule  462 
Organic  Liquid  Loading  Rule. 

Marine  tank  vessel  to  marine  tank 
vessel  transfer  operations  would  be 
allowed  to  use  vapor  tight  vapor 
balance  systems  in  lieu  of  vapor  control 
equipment. 

The  owner  or  operator  of  each 
affected  facility  would  be  required  to 
obtain  a  copy  of  documentation 
attesting  successful  vapor-tightness 
testing  within  the  last  12  months  prior  to 
the  transfer  of  organic  liquids  into  or 
from  marine  vessels.  The  standard 
would  require  that  marine  vessels  be 
tested  using  Method  21  of  40  CFR  part 
60.  appendix  A,  to  document  the  vapor 
tightness.  If  a  marine  vessel  owner  or 
operator  cannot  produce  the  appropriate 


documentation,  the  vessel  may  still  be 
loaded,  but  a  vapor  tightness  test  would 
be  conducted  during  ^e  final  20%  of 
loading.  If  the  vessel  failed  the  vapor 
tightness  test,  the  facility  retains 
appropriate  documentation  and  could 
not  load  the  vessel  again  until 
documentation  of  repairs,  or  proof  that 
repairs  caimot  be  completed  unless  the 
vessel  is  dry-docked,  is  provided.  The 
standard  also  would  require  that  a 
vapor-tightness  test  be  performed  during 
the  final  50%  of  loading  during  the  first 
loading  subsequent  to  documented 
repaira.  If  the  test  is  successful,  the 
documentation  is  retained  in  the 
affected  facility's  file,  and  would  exempt 
the  vessel  frt>m  further  testing  for  a  frill 
year. 

Vapor  tightness  would  normally  be 
tested  by  EPA  Method  21  (40  CFR  part     ' 
52),  but  an  alternative  test  could  be 
used.  The  vessel  would  be  pressurized 
with  dry  air  or  an  inert  gas  and  the 
pressure  change  over  time  would  be 
determined.  The  advantage  of  this  test  is 
that  no  VOCs  would  be  in  the  tank,  and 
therefore  cannot  be  emitted  to  the 
atmosphere  during  testing. 

In  lieu  of  the  vapor-tightness 
documentation,  marine  vessels  may  be 
loaded  at  negative  pressure,  i.e.,  with  an 
organic  liquid  product  tank  below 
atmospheric  pressure.  Under 
ei.302(e)(l).  Vessels  loaded  at  negative 
pressure  would  be  considered  to  be 
vapor-tight  for  the  purposes  of  this 
standard. 

The  standard  contains  provisions  for 
performance  testing  and  monitoring  of 
specific  parameters  for  vapor  balance 
systems,  flares,  boilers,  process  heaters, 
incinerators,  steam  generating  units  and 
carbon  adsorption  systems.  If  an  owner 
or  operator  wishes  to  use  a  control 
device  other  than  those  specifically 
mentioned  for  compliance  purposes, 
such  as  lean  oil  absorption  or 
refrigeration,  the  standard  allows  the 
owner  or  operator  to  submit  information 
to  the  Administrator  describing  the 
operation  of  the  control  systems  and 
those  parameters  that  would  indicate 
proper  operation  and  maintenance  of 
the  systems.  The  control  device  must 
have  a  weight-percent  control  efficiency 
of  at  least  95%. 

Records  of  all  performance  tests  and 
monitoring  results  would  be  maintained 
for  a  least  two  years  and  be  readily 
available  for  inspection.  The  standard 
would  require  that  the  vapor-tightness 
documentation  for  all  marine  vessels  be 
maintained  in  a  permanent  file  and  be 
available  for  inspection.  Additionally, 
the  standard  would  requiire  the 
information  in.the  fileto  be  updated  at ; 
least  once  annually.The  standard  would 


also  require  quarterly  reports  for  the 
following  information:  (1)  Each 
exceedance  of  monitored  parameters,  (2) 
all  periods  when  the  vent  stream  is 
diverted  from  the  control  device,  (3)  all 
periods  when  the  steam  generating  unit 
or  process  heater  was  not  operating, 
when  the  control  device  used  is  a  steam 
generating  unit  or  a  process  heater.  (4)  if 
a  flare  is  used  as  a  control  device,  all 
periods  when  the  pilot  flame  was 
absent,  and  (S)  all  times  when 
maintenance  is  performed  on  car-sealed 
valves,  when  ihd  car  seal  is  broken,  and 
when  the  car-sealed  valve  position  is 
changed.  The  initial  quarterly  report 
would  be  filed  within  90  days  of  the 
effective  date  of  the  standard,  or  90  days 
after  the  startup  date,  if  the  startup  date 
is  after  the  effective  date  of  the 
standard.  The  standard  would  require 
marine  vessels  to  comply  by  January  1. 
1994. 

7.  Other  Possible  FIP  Control  Measures 

a.  Introduction.  During  EPA's 
preparation  of  the  FIP,  the  Agency 
atempted  to  examine  every  possible 
control  measure.  This  section  lists  and 
categorizes  some  of  the  measures 
evaluated  but  not  included  in  the  initial 
FiP  proposal.  While  EPA  has  not 
eliminated  any  of  the  measures  fi^m 
consideration  for  eventual  inclusion  in 
the  FIP  or  other  Federal  action,  at  the 
time  of  FIP  proposal  EPA  was  unable  to 
include  these  measures.  Some  of  the 
measures  are  already  being  evaluated 
as  national  regulations  or  guidance 
documents  to  expedite  ozone  attainment 
(see  section  VII.B.7.b.).  Other  measures 
have  been  specifically  assessed  for 
possible  inclusion  in  the  South  Coast 
FIP,  but  were  not  incorporated  for  the 
variety  of  reasons  given  below  (see 
section  VII.B.7.C). 

b.  Future  national  measures— (1) 
National  rulemaking.  This  section 
briefly  describes  anticipated  national 
regulatory  programs  for  reducing  VOC 
emissions.  Each  is  currently  under 
review  or  development  by  EPA.  These 
possible  federal  measures  could  include 
control  techniques  guideline  (CTG) 
documents,  alternative  control 
technology  (ACT)  documents,  complete 
regulations,  or  simply  technical 
assistance  and  guidance  from  EPA. 

New  national  EPA  regulations  could 
further  reduce  VOC  emissions  in  the 
South  Coast  Air  Basin  if  they  exceed  the 
current  rulemaking  schedule  and 
emission  redactions  outlined  in  die 
AQMP.  Federal  regulations  could 
supersede  the  FIP  regulations  if  they 
provide  equivalent  or  greater  emission 
reductions.  However,  at  this  time  it  is 
not  kiu)^wn  whether  these  regulations 


would  be  more  or  less  stringent  than  the 
FIP  regulations. 

Table  1  below  provides  a  summary  of 
potential  Federal  measures  under 
consideration.  While  Table  1.  does 
indicate  possible  upcoming  Federal 
measures,  the  measures  and  their 
anticipated  completion  dates  should  not 
be  construed  as  commitments  on  the 
part  of  EPA.  The  South  Coast  AQMP 
takes  into  consideration  the  majority  of 
the  categories  listed  below,  and 
regulatory  action  has  already  taken 
place,  is  pending,  or  will  soon  begin  for 
most  of  these  categories.  Two  source 
categories  of  potential  significance  in 
the  FEP  are  the  commercial/consumer 
products  and  pesticides  categories; 
these  are  further  discussed  below. 

Table  1 .  Federal  Measures  to  Reduce 
VOC  Emissions 


Sourcs  category 


Complelion 


Federal  Rules: 

Treatinent,  storage  artd  dbpoaal 
facilrties  (TSDF) „ 

Murvcipal  landfills 

Commercial/Consumar  aolventa .. 

Marine  vessel  loading 

Arctiiteclural/industrial  coalings .. 

Traffic  paints 

Coke  oven  by-product  plants 

Coke  oven  plants 

Control  Tect)nique«  Guidelines  Ooc- 
umerrts: 

SOCMI  dtotiUalion/reactor  proc- 

Induslrial  wastewater 

Wood  Furniture 

Plastic  parts,  tMSkiess  machina 

coating - — 

Plastic  parts,  ottier — 

Heatset-web-off-set  lithography  .„. 

Petroleum  w8Ste«rater..» ~» 

Autobody  refiniahlng 

Alternative  Control  Technotogy  Doc- 
uments: 

Oaan-up  solvents 

SOCMI  batch  processes 

Adhesives » 

Pestkade  application 

CandMlates  (or  future  years 

Bakeries 

Fabric  printing ™™_ 

Metal  rolling...... . 

Electronics  manufacturing  ... 
Aerospace  exterior  coaling . 

Ink  manufacture .. 

Wineries . ... 


3/91 
S/91 
3/94 
3/94 
3/94 
3/94 
8/89 
3/92 


9/91 
11/91 
11/92 

S/91 
11/91 
6/91 
9/91 
5/91 


11/91 
11/91 
11/92 
11/92 
™™ 

■NO 
>ND 
>N0 
'NO 
>ND 
•NO 


>N0  bKCcatee  anticipated  oompletkm  date  not 


(2)  Development  of  a  Pesticide 
Regulation.  Because  of  the  diverse 
nature  of  the  product  category  and 
because  of  the  limited  legal  authority  of 
die  SCAQMD,  Uie  Soudi  Coast  it 
looking  to  EPA  for  assistance  in 
developing  regulations  to  effectively 
reduce  emissions  from  this  cate^ry. 
Therefore,  any  future  national  ■ 
regulations  developed  by  EPA  may     : 
ultimately  be  used  in  the  FV.  ■  . 


Pesticides  have  traditionally  been 
regulated  for  their  impacts  on  other 
environmental  medituns  (e.g..  toxicity  to 
humans).  However,  because  pesticides 
use  represents  one  of  the  remaining 
unregulated  sources  of  VOC  emissions 
in  California  ozone  nonattainment 
areas,  this  source  is  being  investigated 
for  potential  VOC  reducing  strategies. 
VOCs  can  represent  either  the  active 
ingredient,  inert  carrier  ingredient,  or 
both. 

Pesticides  are  formulated  as  a  dust, 
granule,  wettable  and  soluble  powder, 
aerosol,  emulsifiable  concentrates,  or  oil 
solutions.  Application  methods  include 
aircraft  spraying,  groimd-level  spraying, 
and  sub-soil  incorporation.  VOC 
emissions  result  during  the  application 
and  subsequent  evaporation  of  the 
pesticide. 

EPA  is  gathering  information  to 
further  evaluate  the  natiue  of  pesticide 
emissions,  potential  VOC  reduction 
techniques,  and  control  costs.  This 
information  will  be  analyzed  and  used 
to  develop  future  regulations,  as 
warranted,  for  pesticides.  Because  of  the 
multimedia  impact  of  a  pesticide 
regulation,  numerous  federal  and  state 
agencies  will  be  consulted  and  included 
in  any  regulatory  approach. 

(3)  Development  of  a  Consumer 
Products  Regulation.  EPA  is  currentiy 
evaluating  possible  approaches  to 
reducing  VOC  emissions  from  this 
source  at  a  national  level.  Futiue 
national  regulations  could  ultimately  be 
used  as  core  measures  in  the  FIP  to 
replace  the  "backstop"  consumer 
product  regulation.  In  addition,  the 
California  Air  Resources  Board  is 
developing  regulations  to  reduce  VOC 
emissions  from  this  category.  Because  of 
die  diverse  nature  of  the  product 
category  and  because  of  the  limited 
legal  audiority  of  die  SCAQMD.  die 
South  Coast  is  looking  to  ARB  and  EPA 
for  assistance  in  developing  regulations 
to  effectively  reducing  emissions  from 
this  category. 

Consumer  products  represents  a 
diverse  source  category  whose  products 
contain  a  variety  of  functions.  VOCa . 
may  Btsrve  as  eidier  the  active 
ingredient,  the  carrier  of  the  active 
ingredient,  or  both.  For  example,  most 
aerosol  products  utilize  a  VOC  as  the 
carrier  (e*.  as  a  propellent).  Major 
categories  biclude,  for  example, 
personal  care  products,  automotive 
products,  household  pesticides, 
adhesives  and  sealants,  and  aerosol 
spray  painta. 

Generally,  VOC  emissions  are 
proportional  to  die  VOC  content  of  die 
product  Possible  mediods  for  reducing 
.  ,VOCft  would  include  a  change  in  . 
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method  of  application,  product 
reformulation,  and  product  substitution. 
There  are  several  regulatory 
approaches.  The  traditional  control 
method  would  be  to  specify  appropriate 
VOC  limits  for  specific  products  or 
product  categories,  or  require  a 
particular  type  of  application  method. 
Other  methods  being  considered  include 
limiting  the  quantities  of  VOCs  sold  to 
consumer  product  formulators/ 
manufacturers,  developing  a  marketable 
permit  system,  or  establishing  a  fee 
based  on  the  VOC  contained  in  the 
individual  products. 

In  November,  1980,  EPA  conducted  a 
joint  industry-government  symposium  to 
discuss  possible  regulatory  approaches, 
identify  issue*,  and  share  information. 
While  EPA  continues  to  work  on 
resolving  key  issues  raised  at  the 
meeting,  the  Agency  anticipates  that 
ARB  wiH  soon  propose  a  plan  for 
reducing  emissions  from  consumer 
products  in  California.  The  Agency  is 
continuing  to  gather  infcwmation  on  this 
source  category  and  welcomes  public 
comment  on  the  aforementioned  control 
strategies. 

c  Other  Measureg — (1)  Introduction. 
In  Detaney  v.  EPA.  Na  88-7368  (March 
1, 1990).  the  Ninth  Circuit  ordered  EPA 
to  promulgate,  for  two  areas  in  Arizona, 
FIPs  that  utilize  all  available  control 
measures  to  attain  the  CO  standard  as 
soon  as  possiUe.  The  Delaney  court 
acknowledged,  however,  that  control 
measures  could  be  deemed  not 
reasonably  available  if  they  would  not 
advance  attainment  or  would  cause 
substantial  widespread  and  long-term 
adverse  impact 

EPA  has  preliminarily  determined  that 
the  measures  discussed  below  may 
cause  seriously  disruptive  and 
widespread  economic  or  social  effects, 
endanger  public  safefy,  interfere  with 
State  and  local  plan  implementation,  or 
require  additional  regulatory  authorify. 
Many  of  these  also  present  unresolved 
concerns  regarding  economic  and 
technical  feasibility,  and  the  adequacy 
of  EPA's  authorify  or  resources  to 
implement  and  enforce  the  measures 
without  leopardizing  other  statutory 
responsibilities.  Uncertainties  exist 
regarding  adverse  air  qualify  impacts 
(e.g.,  where  the  proposed  control  might 
decrease  VOC  emissions  but  increase 
NO.  emissions).  For  these  reasons,  at 
the  present  time  EPA  is  not  able  to 
conclude  that  these  measures  are 
available. 

In  addition,  EPA  has  concluded  that 
the  Agency  lacks  authorify  under  the 
existing  Act  to  compel  State  and  local 
agencies  to  adopt  and  implement 
transportation  control  measures  (TCMs). 
EPA  lacks  the  budgetary  resources  to 


implement  TCMs  that  demand 
substantial  expenditures  (e.g..  to  build 
bikeways  or  high  occupancy  vehicle 
lanes,  to  fund  expanded  mass  transit,  to 
construct  traffic  flow  improvements,  to 
provide  mass  transit  and  carpooling 
incentives,  etc.).  Other  transportation- 
related  controls  depend  upon  land  use 
planning  restrictions  and  incentives 
such  as  general  plans,  bonus  densities, 
business  licenses,  zoning,  allocation  of 
redevelopment  funds,  and  fast  track 
plan  approval. 

All  of  these  transportation  and  land 
use  approaches,  which  are  options 
under  the  1989  AQMP,  are  beyond  the 
scope  of  EPA's  authorify  or  simply 
cannot  be  implemented,  as  a  practical 
matter,  by  the  federal  government. 
EPA's  constraints  in  the  area  of  TCMs 
and  land  use  particularly  handicap  CO 
attainment,  where  significant  progress 
can  be  achieved  by  measures  that 
reduce  vehicle  miles  traveled  and  trips, 
or  shift  the  timing  or  location  of  trips  to 
minimize  congestion  and  associated  CO 
emissions.  In  Tier  L  the  AQMP  expects 
to  deliver  1343  tons  per  day  of  CO 
reductions  from  TCMs  and  land  use 
measures — none  of  which  are  available 
to  EPA.  This  represents  more  than  60% 
of  the  reductions  needed  to  attain  the 
CO  NAAQS  in  the  AQMFs  analysis. 

(2)  Examples  of  Control  Approaches 
Considered  for  Inclusion  in  the  South 
Coast  FIP.  The  following  Ust  and  brief 
discussion  shows  general  rule 
approaches  or  specific  rules  that  have 
been  assessed  for  possible  incorporation 
in  the  FIP.  However,  EPA  has  decided, 
at  present,  not  to  develop  the  control 
options  as  FIP  measures,  for  the  reasons 
indicated.  If  in  the  future  the  options 
become  possible,  appropriate,  and 
necessary  for  progress  and  attainment, 
EPA  Kvill  develop  and  propose  FIP  rules. 

(a)  Measures  that  Could  Interfere 
with  State  and  Local  Plan 
Implementation:  Measures  that  May 
Exceed  EPA 's  Resources  to  Implement 
and  Enforce  without  Jeopardizing  Other 
Statutory  Responsibilities.  ARB, 
SCAQMD  and  SCAG  are  developing 
hundreds  of  rules  which  are  best  left  at 
the  local  and  state  levels  for  planning, 
review,  workshops,  hearings,  adoption, 
implementation,  monitoring,  and 
enforcement.  In  earlier  sections  of  this 
Notice,  EPA  proposes  to  approve  most 
of  the  State  and  local  agency 
commitments  to  continue  their  rule 
adoption  process.  EPA  believes  that  it  is 
important  to  preserve  the  integrify  of  the 
State's  efforts  while  other  federal 
measiu«s  are  in  place.  Listed  below  are 
rules  which  have  not  been  included  in 
the  FIP  at  this  time  because  they  would 
interfere  with  AQMP  implementation  or 
would,  at  this  time,  impose  resource 


burdens  on  EPA  that  would  cause  the 
Agency  to  fail  to  meet  its  other  statutory 
responsibilities. 

(1)  All  measures  mentioned  in  the 
1989  South  Coast  Air  Qualify 
Management  Plan  have  been  reviewed 
for  EPA  action.  The  FIP  could  have 
developed  these  measures  in  regulatory 
form  and  proposed  them  for  federal 
implementation,  thereby  usurping  the 
local  process  and  duplicating  the  effort. 
If  federal  rules  were  in  place  mimicking 
local  rules  they  would  be  rescinded 
upon  adoption  of  a  State  or  local 
equivalent  rule. 

(2)  New  Source  Review  regulations  to 
restrict  netting  and  prohibit  credit  of 
prior  shutdown  for  on  site  offsets. 

(3)  New  Source  Review  regulations  to 
penalize  sources  for  failure  to  obtain 
required  permits. 

(4)  Enhanced  motor  vehicle  inspection 
and  maintenance  program. 
Implementation  costs  would  be 
enormous  and  wasteful  for  the  federal 
government  to  duplicate  this  state 
program. 

(5)  Regulations  to  ensure  conformify 
of  federal  projects  to  the  SIP.  The  South 
Coast  conformify  process  is  entering 
into  its  final  stages  of  approval. 

(6)  Emissions  fees  for  stationary  and 
mobile  sources  and  consumer  products. 
EPA  has  considered  with  interest  the 
concept  of  emissions  fees  and  its 
efficiency  for  industries  and  consumers 
through  good  pricing  which  internalizes 
negative  externalities.  EPA  has  not 
determined  a  methodology  for 
calculating  the  degree  of  emissions 
reductions  resulting  from  such  changes. 
Until  that  is  done,  there  is  no  assurance 
that  such  measures  will  achieve  any 
particular  level  of  emissions  reduction. 
Under  section  110(a)(2)(B)  of  the  Act. 
EPA  is  limited  to  measures  that  it  can 
conclude  will  achieve  such  reductions. 

(7)  Trip  reduction  program  for  airports' 
(employees,  passengers,  and  freight 
trips).  Here  again  the  SCAQMD  and 
municipal  and  county  governments  are 
the  only  authorities  that  can  practically 
affect  this  emissions  category,  through 
building  upon  Regulation  XV.  Projected 
growth  in  commercial  airport  traffic 
needs  closer  scrutiny  at  the  local  level. 

(8)  Indirect  Source  Review  (ISR)  for 
federal  facilities.  The  SCAQMD  has 
authorify  under  the  Federal  and 
California  Clean  Air  Acts  to  perform 
such  reviews  on  federal  facilify 
expansion.  With  the  district's  ISR 
authority,  new  conformify  guidelines, 
and  various  environmental  impact 
reviews,  it  appears  unnecessary  for  the 
federal  government  to  add  on  indirect 
source  review.  In  any  case.  ISR  does  not 
accelerate  the  attainment  date;  instead 


it  helps  control  the  effects  of  growth  on 
reasonable  further  progress. 

(9)  Federal  Facilities  Trip  Reduction. 
Among  the  measures  considered  for 
inclusion  in  the  FIP  was  a  federal 
facilities  trip  reduction  regulation.  This 
regulation  would  have  required  federal 
employers  in  the  SCAB  to  submit  to  EPA 
plans  for  reducing  the  number  of 
employee  commute  trips,  similar  to  the 
trip  reduction  plans  required  by  the 
District's  Regulation  XV.  Under  section 
118  of  the  Clean  Air  Act,  agencies  of  the 
federal  government  must  comply  with 
local  air  quality  measures  such  as 
Regulation  XV  of  the  SCAQMD.  EPA 
did  not  include  a  trip  reduction  measure 
in  the  FIP  because  of  concerns  that  it 
would  duplicate  the  District's  efforts 
under  Regulation  XV,  and  might 
interfere  with  implementation  and 
evolution  of  Regulation  XV.  Rather  than 
layering  its  own  regulation  on  top  of  the 
District's  rule.  EPA  feels  that  its 
resources  can  better  be  spent  on  helping 
to  bring  federal  agencies  into  full 
compliance  with  Regulation  XV. 

EPA  plans  to  work  with  the  District 
8  id  other  federal  agencies  to  overcome 
the  barriers  to  implementation  which 
are  unique  to  federal  facilities.  Federal 
agencies  must  confront  regulatory 
limitations  when  developing  trip 
reduction  plans  which  state  and  local 
government  and  the  private  sector  do 
not  face.  The  greatest  obstacles  seems 
to  be  the  restriction  against  providing 
subsidies  to  encourage  ridesharing  and 
use  of  public  transit.  EPA  plans  to  work 
v\  ith  the  agencies,  the  District  and  local 
government  to  develop  innovative 
approaches  for  reducing  commute  trips, 
such  as  that  ssed  by  the  Nuclear 
Regulatory  Commission  in  Montgomery 
County,  Maryland.  In  that  case,  the 
Montgomery  County  DOT  subsidizes 
transit  passes  for  NRC  employees  in 
exchange  for  services  provided  by  NRC, 
such  as  setting  aside  175  parking  spaces 
for  rideshares.  While  this  particular 
strategy  may  not  be  appropriate  in  the 
South  Coast,  there  are  other  examples  of 
innovative  approaches  which  could  be 
tried. 

While  there  are  a  few  limitations 
which  make  federal  agency 
development  of  trip  reduction  plans 
challenging,  there  are  also  regulations 
vihich  encourage  federal  agencies  to 
reduce  employee  commute  trips.  For 
example,  41 CFR  101-6.3  requires  that 
executive  agencies  "actively  promote 
the  use  of  ridesharing  at  all  Federal 
fgcililies"  and  section  101-20J04-2  gives 
vanpool  and  carpool  vehicles  priority 
access  to  federal  agency  parking  spaces. 
The  Office  of  Personnel  Management  is 
promQting.ite  telecommuting,  or  . 


"Flexiplace"  program,  which  ^  being 
implemented  by  numerous  federal 
agencies,  including  the  Air  Force. 
Finally,  legislation  is  being  introduced  to 
make  this  and  other  programs  which 
reduce  commute  trips  easier  for  federal 
agencies  to  implement 

EPA  is  continuing  to  gather 
information  on  relevant  federal  and 
agency-specific  regulations  and  trip 
reduction  efforts  in  other  areas.  EPA 
plans  to  develop  a  strategy  for  assisting 
the  District  and  federal  agencies  located 
in  the  South  Coast  with  implementation 
of  Regulation  XV.  Furthermore,  once  the 
federal  approval  process  has  been 
completed  for  Regulation  XV  and  it 
becomes  part  of  the  SIP,  EPA  will  begin 
active  enforcement  activities  against 
non-complying  federal  agencies. 

(b)  Measures  That  Could  Endanger 
Public  Safety.  These  measures  have  the 
potential  to  jeopardize  public  safety 
because  current  air  pollution  control 
technology  has  not  been  demonstrated 
to  be  safe. 

(1)  Comprehensive  regulations  for 
fueling  and  engine  emission  control  for 
general  aviation  aircraft. 

(2)  Comprehensive  regulations  for 
fijeling  and  engine  emission  control  for 
commercial  aircraft. 

(3)  Regulations  for  minimization  of 
emissions  from  aircraft  on  the  ground. 

(c)  Measures  That  Could  Cause 
Seriously  Disruptive  and  Widespread 
Economic  or  Social  Effects.  (1) 
Limitations  on  vehicle  registration. 

(2)  Fuel  restrictions,  including  gas 
rationing. 

(d)  Measures  That  Appear  To  Require 
Implementation  Authority  Beyond 
EPA's  Current  Authority.  (1)  Controls  on 
Outer  Continental  Shelf  emissions 
sources. 

(2)  Regulations  requiring  state/local 
adoption  and  implementation  of 
transportation  control  measures. 

(e)  Measures  That  Are  Not 
Implementable  Because  of  Practical, 
Technical  and  Resource  Constraints.  (1) 
Transportation  Control  Measures  and 
Land  Use  Regulations. 

Many  of  the  measures  available  to  a 
state  or  local  government  are  not  readily 
amenable  to  implementation  by  EPA 
because  of  practical  and  technical 
implementation  constraints.  This  is 
particularly  true  in  the  area  of 
transportation  and  land  use  measures. 
For  example,  an  often  suggested  means 
to  reduce  highway  emissions  is  to 
provide  viable  mass  transit  alternatives. 
EPA  simply  does  not  have  the  capabiHfy 
to  develop,  fund,  construct,  and  run  a 
mass  transit  system  or  high  speed  rail 
system.  An  EPA-promulgated  air  quahty 
plan  with  such  measures  would  be 


unenforceable  because  EPA  would  not 
have  the  means  ot  capabilify  to  carry  it 
out  Projects  of  this  nature,  which  are 
part  of  die  South  Coast  plan,  are  most 
appropriately  developed  through  the 
existing  local/state/federal 
transportation  planning  infrastructure, 
which  EPA  wants  to  encoiuage,  not 
supplant. 

Many  measures  in  the  South  Coast 
SIP  are  proposed  for  implementation 
throu^  incentives,  revisions  to  existing 
State  and  local  governmental  statutes  or 
procedures,  and  other  mechanisms  that 
are  beyond  the  scope  of  EPA's  practical 
powers  and  authorities.  For  example,  as 
the  means  of  implementing  an  extremely 
important  strategy,  telecommunications, 
on  the  broadest  scale  possible,  the  SIP 
proposes:  State  and  local  tax  incentives 
to  encourage  teleconununications; 
changes  in  State  law  regarding 
workman's  compensation  and  liabilify; 
changes  in  local  governmental 
ordinances  which  govern  home-offices 
and  businesses  in  the  home:  marketing 
programs  to  encourage  expanded 
automatic  banking  and  bill  payment 
programs;  and  local  government 
requirements  that  job-rich  areas 
compensate  by  establishing  satellite 
work  centers  in  housing-rich  areas. 

As  another  example,  the  SIP  proposes 
to  achi^e  significant  CO  emission 
reduction  benefits  from  SCAG  Measure 
5.  Nonrecurrent  Congestion  Relief, 
which  would  be  implemented  through 
expanding  the  State  highway 
department  incident  management 
program,  installing  changeable  message 
signs  and  closed  circuit  cameras  at 
appropriate  freeway  locations, 
improving  training  of  incident  response 
personnel,  implementing  stricter 
enforcement  of  spill  cleanup  regulations 
and  unsafe  load  regulations, 
implementing  truck  speed  restrictions 
during  high  winds,  and  improving 
fr«eway  tow  vehicle  service  operations. 
EPA  is  clearly  ill-equipped  to  establish  a 
wholly  new  governmental  bureaucracy 
and  infrastructure  to  carry  out  such  a 
program,  which  is  expected  to  be  far 
more  quickly  and  less  expensively 
implemented  by  in-progress  revisions  to 
State,  regional,  and  local  governmental 
programs  that  are  already  in  existence. 

Finally,  EPA  could  conceivably 
promulgate  some  across-the-board 
restraints  on  vehicle  usage,  such  as 
gasoline  rationing.  These  measures  are 
much  more  disruptive  than  the  proposed 
measures  the  South  Coast  plans  to 
implement  and,  like  Prohibitioa  are 
unlikely  to  be  effectively  enforced 
because  of  the  lack  of  popular  support. 
And  without  adequate  mass  transit  to 
provide  alternatives  to  reliance  on 
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individual  cars,  it  may  be  impractical 
and  unfair  to  force  citizens  off  the 
highways  with  stringent  transportation 
control  measures. 

Another. obstacle  to  EPA  imposition  of 
transportation  control  measures — such 
as  emissions  charges  and  congestion 
fees — is  the  extreme  unlikelihood  that 
EPA  could  ever  implement  and  enforce 
such  measures.  To  apply  such  measures 
effectively,  EPA  would  need  to  be 
funded  and  equipped  as  a  local  police 
force,  able  to  monitor  and  control 
millions  of  vehicles,  and  many  aspects 
of  daily  life  now  tvisely  left  to  the 
jurisdiction  of  local  authorities. 

Congress  in  the  1977  Amendments 
recognized — having  learned  from  the 
bitter  experience  of  the  failure  of 
transportation  control  plans  in  the 
1970's — that  these  types  of  measiu^s 
were  best  left  in  the  hands  of  state  and 
local  governments.  The  House  of 
Representatives  Report  on  a  bill  to 
amend  the  Act  (H.R.  9161)  reviewed  the 
history  of  the  EPA  Administrator's 
inability  to  use  section  110(c)(1) 
promulgations  to  achieve  the  statutory 
objectives.  H.  Rep.  No.  8161.  95-294,  95th 
Cong..  1st  Sess.,  reprinted  in  4 
Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1977,  2748-55  (1978). 
The  Report  noted  that  "this  is  a  delicate 
area  of  Federal-State  relations.  Cleariy, 
a  careful  balance  is  required  as  a  matter 
of  constitutional  requirement."  Id.  at 
2755. 

The  Committee  Report  therefore 
concluded  that  the  wisest  course  was  to 
adopt  "an  approach  that  is  intended  to 
involve  the  least  possible  intrusion  into 
State  affairs  consistent  with  the  primary 
task  of  protecting  public  health."  Id.  at  4 
Legislative  History  2755.  Noting  that, 
"as  a  practical  matter.  State  and  local 
governments  are  in  a  better  position 
than  EPA  to  resolve  those  pollution 
problems,  which  involve  millions  of 
motor  vehicles,  through  inspection  and 
maintenance  programs  and  similar 
measures."  the  Report  stressed  the  need 
to  induce  States  voluntarily  to  adopt 
and  implement  their  own  transportation 
control  programs.  Id 

Similariy,  the  Committee  Report  on 
the  Senate  bill  (S.  252)  stated  that  the 
transportation  control  aspects  of  the  bill 
had  been  designed  to  take  into  account 
that  "(t)he  Federal  Government  does  not 
have  and  will  not  have  the  resources  to 
do  an  effective  job  of  running  the  air 
pollution  control  programs  of  the  State." 
S.  Rep.  No.  95-127, 95th  Cong..  1st  Sess. 
10  (1977),  reprinted  in  3  Legislative 
History  at  1384-85.  The  Senate 
committee  noted  that  "transportation 
planning",  in  particular  "is  the  local 
involvement  in  the  process".  Id  at  3 
Legishtive  History  1412.  For  the 


foregoing  reasons,  EPA's  proposal  does 
not  include  various  Transportation 
Control  Measures  of  the  type  Congress 
would  not  have  considered  available  for 
use  by  the  Federal  GovemmenL 

C.  Regulatory  FIP— Option  I 

1.  Description  of  the  Regulatory  FIP 

FIP  Option  I  includes,  in  a  legally 
enforceable  form,  all  measures 
necessary  to  bring  the  SCAB  into 
attainment  of  the  standards  by  the 
specified  attainment  date.  It  consists  of: 
(1)  A  group  of  core  control  measures,  (2) 
stationary  and  area  source  backstop 
rules  (Group  A),  (3)  rail,  aircraft  and 
ship  operations  backstop  rules  (Group 
B),  other  off-highway  equipment  and 
vehicle  backstop  rules  (Group  C),  and 
the  ultra  clean  motor  vehicle  backstop 
program  (Group  D). 

2.  Introduction  to  the  "Backstop" 
Control  Measures 

EPA  is  today  proposing  to  promulgate 
Federal  backstop  control  measure  rules 
to  reduce  VOCs  from  sources  located  in 
the  South  Coast  Air  Basin  (SCAB)  and 
the  coastal  waters  within  three  miles  of 
Los  Angeles  or  Orange  County  in 
California.  The  backstop  measures  are 
regulations  which  will  incrementally  roll 
back  basinwide  emissions  from  all 
controllable  VOC  categories.  The 
purpose  of  these  rules  is  to  ensiuv  that 
the  SCAB  achieves  attainment  of  the 
ozone  NAAQS  by  the  year  2010  if  rules 
scheduled  for  adoption  by  SCAQMO. 
CARB,  and  EPA  (through  promulgation 
of  other  FIP  measures)  do  not  achieve 
the  VOC  reductions  needed  to 
demonstrate  progress  toward  attainment 
of  the  ozone  standard. 

The  Group  A  backstop  measures  are 
proposed  for  implementation  beginning 
in  1996  and  continuing  through  2010. 
However,  if  basinwide  emissions  are 
reduced  to  the  prescribed  levels  through 
the  adoption  and  implementation  of 
SCAQMD.  ARB.  and/or  other  EPA 
regulations,  implementation  of  the 
backstop  measures  would  be  rescinded, 
delayed  or  percent  roll-back 
requirements  reduced  prior  to  their 
scheduled  implementation. 

These  backstop  measiues  serve  as  a 
strong  incentive  for  State  efforts,  since 
they  would  be  rescinded  before  their 
scheduled  implementation  dates  if 
basinwide  emissions  are  reduced  to  the 
prescribed  levels  through  the  adoption 
and  implementation  of  future  SIP  rules. 
In  addition,  any  of  the  core  measures 
and  the  backstop  measures  would  be 
rescinded  upon  adoption  of  equivalent 
controls  by  the  State.  EPA  will  strongly 
encourage  the  State  to  adopt  core 
measures  quickly  and  in  a  manner  that 


will  maximize  use  of  marketplace 
incentives. 

Discussed  below  are  the  source 
categories  for  which  backstop  rules 
have  been  developed.  These  measures 
would  be  promulgated  as  complete 
regulations  in  the  initial  FIP  but  would 
not  require  emission  reductions  until 
1996  or  later.  The  measures  for 
stationary  and  area  sources  would 
generally  mandate  a  straight  rollback  ol 
emissions  from  individual  sources  or 
source  categories  in  order  to  accomplish 
necessary  reductions  not  achieved 
through  FIP  core  measures  and  federally 
approved  SIP  rules.  Because  EPA  has  so 
far  been  unable  to  develop 
implementable  control  measures  for  a 
portion  of  the  VOC  inventory,  the  level 
of  control  for  most  of  the  backstop 
measures  must  be  sufficient  to  reduce 
1987  or  1990  base  year  emissions  by  90 
percent 

3.  Compliance  Options  for  Backstop 
Control  Measures 

The  severe  backstop  emission 
reduction  requirements  derive  from  the 
areawide  emission  reduction 
requirements  of  the  FIP,  rather  than 
from  the  normal  Agency  assessments  of 
available  technologies.  As  such,  they 
may  be  costly  and  disruptive,  and  the 
prospect  of  their  implementation,  in  the   . 
case  of  inadequate  State  progress, 
should  inspire  successful 
implementation  of  the  SIP. 

Over  time,  the  State  and  local 
agencies  can  develop  carefully  tailored 
rules  based  upon  the  most  recent 
technologies  and  regulatory  approaches. 
For  example,  the  SCAQMt)  has  a  multi- 
million  dollar  technology  development 
program  to  assist  industry  to  identify 
and  successfully  apply  the  latest 
scientific  approaches  that  can  be 
employed  to  reduce  pollutant  emissions. 
Projects  are  underway,  for  example,  to 
research  technological  breakthroughs  in 
product  reformulation  and  coatings 
application  in  order  to  minimize  VOC 
emissions  %vithout  compromising 
product  quality,  performance,  and 
availability.  The  SCAQMD  also  has  a 
heavily-funded  program  to  facilitate  the 
compliance  of  small  businesses — an 
increasingly  important  and  complex 
subject  for  pollution  control  initiatives. 
With  these  reliources  and,  most 
importantiy,  with  additional  time  to 
develop  the  most  feasible  control 
approaches,  the  State  and  local  agencies 
are  in  a  superior  position  to  construct 
regulations  that  avoid  social  and 
economic  dislocation.  Finally,  the  State 
and  local  agencies  can  achieve 
significant  mobile  source  emission 
reductions  from  TCMs  and  land  use 


measures  that  are  beyond  EPA's 
resoiut:es  to  implement  directly. 

Group  A  and  Group  C  backstop  rules 
must  be  issued  in  advance  of  Agency 
determinations  regarding  the  feasibility 
of  various  compliance  approaches. 
Particularly  under  these  circumstances. 
EPA  believes  that  marketplace 
approaches  are  best  suited  to  stimulate 
the  innovation  that  will  speed  the 
development  of  pollution  control  and 
reduce  its  costs.  EPA  has  therefore 
designed  the  backstop  measures  to 
provide  maximum  flexibility  to  the 
affected  industries  by  allowing  eadi 
industry  or  group  of  industries  to 
determine  the  best  approach  for  meeting 
the  required  VOC  reduction.  Because 
these  control  measures  specify  a 
required  reduction  instead  of  an  exact 
control  technology,  the  affected  sources 
can  choose  a  strategy  which  best  meets 
their  situation.  Potential  VOC  reduction 
strategies  would  include,  but  not  be 
limited  to,  product  reformulation, 
product  substitution,  control  equipment, 
purchase  of  emission  reduction  credits, 
and.  if  necessary,  production 
curtailments.  For  the  appropriate 
categories,  the  backstop  rule  will  allow 
use  of  marketable  emission  credits. 
Finally,  EPA  intends  to  foster 
development  of  clearinghouses  in  order 
to  facilitate  the  establishment,  purchase, 
and  trading  of  these  emission  credits.  In 
this  manner,  the  use  of  marketable 
operating  permits  with  declining  VOC 
emission  limits  can  be  an  economic 
incentive  measure  which  can 
accomplish  VOC  emission  reduction 
requirements  at  lower  cost 

EPA's  proposed  mobile  source 
backstop  measiue  for  ultra  clean 
vehicles  has  special  features  designed  to 
enable  motor  vehicle  and  fuel 
manufactiu^rs  to  expedite  progress 
while  allowing  for  economic  selection  of 
control  options.  Section  VII.G.  discusses 
these  elements,  which  include 
averaging,  banking,  and  trading. 

4.  Schedule  of  Reductions 

Assuming  that  the  creditable  State 
rules  and  core  FIP  rules  will  meet 
minimum  progress  requirements  for  the 
first  5  years,  me  FIP  backstop  rules  for 
most  source  categories  (those  covered 
under  the  Group  A  Backstop  rules)  are 
designed  to  go  into  effect  beginning  in 
1996  and  to  achieve  uniform  reductions 
from  each  category  of  6%  per  year  until 
the  year  2010.  For  motor  vehides  and 
off-highway  equipment  and  vehicles,  the 
backstop  rules  would  initially  apply  to 
new  units  sold  in  1997  (or,  subject  to 
comment  sonie  later  year).  Rail,  aircraft 
and  ship  opetations  would  be  restricted 
starting  in  1996. 


The  following  Table  presents  a 
summary  of  the  best  estimate  (point 
estimate)  of  annual  costs  for  the  FIP 
requirements  to  attain  the  ozone  and  CO 
NAAQS  in  the  SCAB.  VOC  fuel  quality 
rules  include  both  lowering  volatility 
and  reformulation  of  gasoline  (fw 
summertime  conditions  from  April 
throu^  October).  Similarly,  CO  fuel 
quality  rules  include  lowering  volatility 
and  oxygenated  gasoline  (for  wintertime 
conditions).  Attainment  for  ozone  is 
projected  for  the  year  2010.  The  CO  fuel 
quality  rules  will  begin  to  have  an  effect 
in  1992:  the  CO  alternative  backstop  rule 
will  be  effective  frvm  2000  through  2004. 

Summary  of  Control  Measures  and 
Annuauzed  Costs  for  Federal  Im- 
plementation Plan 

[In  miUiona  o*  dolare  par  ysar] 


Conlrai  iMMur* 


VOC-Related  Fuel  OuaRy  Rutas 

CX>^aia«Kl  FiMt  Quaitty  Rulaa 

CO  Aitemativa  Backflcp  Rula  (No-Oriwa 

Day) 

Marine  Vesael  Contrail 

VOC  Backstop 


Totals  tor  the  BP. 


Annual 


306 

146 

788 

4 

1.335 


2,578 


5.  Intiroduction  to  Group  A  Backstops 

Federal  backstop  rules  are  being 
proposed  for  the  following  Group  A 
stationary  and  area  source  categories: 
•Industrial  and  Commercial  Solvents/ 

Coatings 
•VOC  Emissions  Associated  with  the 

Manufacturing  of  Products 
•Disposal  of  Materials  Containing  VOCs 
•Commercial  Food  Preparation  and/or 

Baking 
•Petroleum  and  Natural  Gas  Extraction. 

Processing,  and  Storage 
•Consumer  Products 
•Pesticide  Products 
•Livestock  Waste  Operations 
•Architectural  Coatings 

An  overview  of  the  backstop 
requirements  is  provided  below  in 
section  VII.a5.c.  In  section  VII.D.,  the 
affected  source  categories  are  discussed 
in  greater  detail  and  issues  for  which 
EPA  is  requesting  public  comment  are 
presented.  A  more  detailed  description 
of  the  source  categories  and  associated 
VOC  emissions  is  presented  in  the 
Technical  Support  Document  for  the 
South  Coast  FIP  Group  A  backstop 
control  categories. 

Once  implemented,  the  proposed 
backstop  measures  will  require  annual 
percent  emission  reductions  from 
affected  sources  and/ or  manufacturers. 
The  backstop  rules  provide  a  flexible. 


BEST  COPY  AVAILABLE 


technology-forcing  approach  toward 
obtaining  the  additional  reductions 
needed  for  attainment  of  the  ozone 
staiulard.  The  measures  are  flexible  in  - 
that  a  source  or  group  of  sources 
(consortium)  can  determine  the  best 
method  for  obtaining  the  required 
reductions.  However.  EPA  also  views 
the  backstop  measures  as  potentially 
disruptive  because  the  necessary 
reductions,  if  fully  implemented,  may 
eventually  exceed  current  technology 
for  the  affected  sources. 

The  backstops  call  for  an  incremental 
roll  back  of  VOC  emissions  from  1996 
through  2010.  By  allowing  affected 
parties  to  average  emission  reductions 
within  their  backstop  categories,  these 
measures  provide  a  maiket-based 
approach  for  achieving  the  necessary 
reductions.  However,  the  emission 
reduction  requirements  may  become 
increasingly  onerous  for  industry.  Fully 
implemented  backstop  measures  have 
the  potential  for  social  and  economic 
disruption.  For  example,  a  source  may 
ultimately  chqose  to  relocate  out  of  he 
South  Coast  Air  Basin  if  additional 
emission  reduction  alternatives  become 
exceedingly  scarce  and  the  only 
remaining  method  of  compliance  is  to 
reduce  production  (and  therefore, 
emissions)  below  feasible  levels.  New 
nonpolluting  or  less  polluting  industries 
may  move  into  the  area,  but  reduced 
production  and/or  soiirces  relocating  to 
outside  the  Basin  could  potentially  lead 
to  increased  unemployment  and  reduced 
revenues  for  the  Basin. 

a.  Broad-Based  Emission  Trading 
Program  Measures.  Providing  for 
flexibility  in  meeting  VOC  emission 
reduction  requirements  will  help  foster 
compatibility  between  air  quality 
progress  and  economic  objectives  of 
Southern  California.  If  effectively 
implemented,  the  use  of  a  market-based 
approach  can  accomplish  emission 
reduction  requirements  at  a  lower  cost 
enhance  technological  change,  and 
encourage  innovation  among  the 
affected  industries.  In  theory,  some 
sources  will  have  an  incentive  to  go 
beyond  the  prescribed  emission 
reductions  and  thereby  create  a 
"market"  for  available  credits  for  other 
parties.  With  greater  VOC  emission 
reduction  possibilities  comes  a  greater 
potential  for  control  cost  savings  for  the 
affected  sources  and  increased  revenues 
for  the  suppliers  of  VOC  emission 
reductions. 

The  backstop  measures  ore  included 
as  possible  control  measures  because 
they  extend  far  into  the  future  and  offer 
incremental  requirements  which  will 
allow  industry  to  anticipate  methods  for 
achievmg  the  reductions.  The  fully 
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implemented  measures  are  economically 
and  technically  feasible  only  through  the 
development  of  new  emission  reduction 
technologies  and  through  the  ingenuity 
of  industry  and  consumers  to  resolve  the 
potentially  onerous  requirements  and 
costs.  Because  the  backstops  allow  a 
long  time  frame  for  industry  to  find 
emission  reduction  alternatives,  it  is 
possible  that  the  disruption  can  be 
mitigated  or  eliminated  through  creative 
technological  research  and  long-term 
planning  for  fixed  capital  investment. 

The  Environmental  Protection  Agency 
is  committed  to  establishing  a  broad- 
based  banking/trading  program, 
including  tracing  across  source 
categories.  While  EPA  has  not 
developed  at  this  time  a  fully 
enforceable  system  or  strategy  for 
handling  a  trading  program,  the  basic 
structure  of  such  a  program  can  be 
outlined.  As  with  any  market-based 
approach,  emission  reductions  must  be 
surplus,  permanent,  quantifiable,  and 
enforceable,  and  the  program  as  a  whole 
must  be  implementable. 

The  provisions  set  out  elsewhere  in 
this  proposal  establish  a  clearly  defined 
baseline  for  sources — manufacturers, 
producers,  distributors,  etc.  The  baseline 
for  establishing  credits  would  be  the 
appropriate  emission  level  reflecting 
compliance  with  any  adopted  rules  in 
effect  prior  to  1996,  adjusted  by  a  six 
percent  aimual  reduction  beginning  in 
1996.  Under  this  broad-based  program,  a 
manufacturer,  distributor,  broker,  etc., 
would  be  able  to  generate  emission 
credits  by  certifying  reductions  below 
this  allowable  baseline.  These  credits 
can  in  turn  be  sold  or  traded  to  other 
manufacturers,  distributors,  etc.,  as  a 
way  of  meeting  the  emission  reductions 
under  this  program. 

Under  this  broad-based  approach,  for 
example,  a  firm  engaged  in  petroleum 
and  natural  gas  extraction  might 
purchase  emission  credits  from  a 
manufacturer  or  distributor  of  industrial 
and  commercial  coatings  (where  these 
products  can  be  reformulated  to 
eliminate  their  VOC  content).  Or,  the 
distributor  of  personal  care  products 
(e.g.,  after-shave  or  suntan  lotions) 
might  replace  a  large  number  of  older 
motor  vehicles  in  order  to  postpone  a 
costly  reformulation  of  their  product 
lines. 

EPA  has  not  yet  resolved  some  of  the 
issues  associated  with  implementing  a 
broad-based  trading  program,  or  the 
best  way  of  integrating  such  a  program 
with  the  proposed  averaging  provisions 
for  selected  product  categories.  Some  of 
these  issues  include: 

•  Should  the  trading  provision  be 
structured  similar  to  the  lead-in-fuel 
program  under  Title  II,  in  which 


manufacturers  sell  credits  to  other 
manufactiuers? 

•  Who  is  responsible  for  ensuring 
emissions  traded  are  surplus, 
permanent,  quantifiable  and 
enforceable — ^EPA,  the  state  or  local 
agency,  or  individual  emission  sources? 

•  Is  it  appropriate  for  EPA  to  act  as 
broker  for  the  trading?  If  private  brokers 
are  allowed,  should  they  be  regulated  or 
licensed  by  EPA? 

In  addition  to  this  broad-based 
trading  approach,  EPA  is  proposing  rules 
allowing  averaging  %vithin  specific 
product  categories — e.g.,  consumer 
products,  pesticide  products,  and 
architectural  coatings — that  provide  for 
emission  trading  within  the  product 
category. 

These  provisions  are  structured  to 
allow  manufacturers  to  form  consortia 
to  pool  their  basehne  VOC  amounts  and 
thus  average  their  actual  reductions 
each  year  to  meet  the  6  percent  target. 
These  categories  were  chosen  for 
averaging  provisions  because  the 
regulated  entities  were  homogeneous 
enough — and  thus  more  likely  to  already 
be  aviated  with  an  industrial 
association — so  that  formation  of 
consortia  would  be  relatively  easy. 

The  rules  as  proposed  would  allow 
trading  within  each  product  category. 
These  categories  account  for 
approximately  70  percent  of  base  year 
stationary  source  emissions.  This 
averaging  approach  does  not  allow 
trading  across  categories,  however, 
substantially  limiting  trading 
opportimities. 

Since  EPA  intends  to  expand  the 
trading  across  source  categories,  EPA 
solicits  comments  on  (a)  whether  and 
how  a  broad-based  trading  program  can 
be  accomplished  for  and  across 
categories;  (b)  ways  in  which  trading 
opportunities  could  be  expanded;  and 
(c)  mechanisms  to  ensure  that  the 
necessary  emission  reductions  are 
achieved  and  enforceable. 

These  backstop  rules,  as  noted 
elsewhere  in  this  notice,  will  not 
actually  be  imposed  imtil  at  least  1996. 
EPA  will  publish  a  supplemental 
proposal  after  these  implementation 
issues  have  been  studied  and  after 
reviewing  comments  on  this  present 
proposal.  Therefore,  there  will  be 
sufficient  time  to  incorporate  trading 
provisions  into  the  program  prior  to  the 
effective  date  of  the  rules. 

b.  Issues.  To  be  effective  and 
verifiable,  the  VOC  emission  reductions 
would  need  to  be  validated  through  an 
enforceable  mechanism  such  as  a 
periodic  permit  issuance  and  renewal 
process  (e.g.,  marketable  operating 
permits).  While  EPA  is  suggesting  a 
market-based  approach  as  a  possible 


means  of  compliance  with  the  backstop 
requirements,  a  fully  enforceable  system 
or  strategy  for  handling  an  emissions 
trading  compliance  method  has  not  been 
developed  at  this  time.  Therefore,  given 
the  preference  by  some  sources  for  a 
market-oriented  regulation  and  given  the 
additional  resource  burden  a  market- 
based  strategy  would  place  on  EPA  (for 
implementation,  oversight,  and 
enforcement  of  the  program),  we  are 
encouraging  comments  and  suggestions 
on  potential  strategies  for  a  federally 
enforceable  emissions  trading  approach 
for  the  backstop  rules.  As  with  any 
market-based  approach,  emission 
reductions  must  be  surplus,  permanent, 
quantifiable,  and  enforceable. 

EPA  has  not  yet  .resolved  some  of  the 
issues  associated  with  implementing  a 
broad-based  trading  program,  or  the 
best  way  of  integrating  such  a  program 
with  the  proposed  averaging  provisions 
for  selected  product  categories.  Some  of 
the  issues  included: 

c.  Overview  of  Rules.  This  overview 
explains  the  similarities  and  differences 
between  the  Group  A  backstop  rules  for 
each  source  category.  The  measures  are 
modeled  after  three  different  regulatory 
strategies  or  "formats"  which  are  also 
discussed  within  this  section. 

(1)  Similarities.  All  of  the  rules 
contain  sections  discussing  definitions, 
applicability,  specific  provisions, 
reporting,  recordkeeping,  testing,  and 
monitoring  requirements.  The  definitions 
section  of  a  rule  contains  the  definitions 
which  apply  only  to  the  rule.  The 
applicability  section  specifies  the  area 
to  which  the  rule  applies,  who  is  subject 
to  the  rule,  and  references  the  sections 
and/or  paragraphs  of  the  rule  to  which 
subject  persons  must  comply. 

The  specific  provisions  section  of  the 
rules  specifies  applicable  VOC 
limitations  and  requires  subject  persons 
to  submit  baseline  VOC  emissions  data 
to  the  EPA.  Once  implemented,  the 
backstop  rules  would  require  affected 
facilities  to  armually  reduce  VOC 
emissions  by  six  percent  beginning  in 
1996  and  ending  in  2010  to  achieve  up  to 
a  90  percent  VOC  reduction  overall.  It  is 
expected  that  subject  facihties  would 
continue  to  maintain  VOC  levels  at  2010 
levels  after  2010.  EPA  may  reduce  the 
annual  percent  VOC  reduction 
requirement  during  one  or  more  years  if 
rules  adopted  by  the  SCAQMD,  CARB, 
and  EPA  (through  the  promulgation  of 
federal  core  rules)  achieve  the  VOC 
reductions  needed  to  demonstrate 
reasonable  further  progress  toward 
attainment  of  the  ozone  standard. 

The  purpose  of  the  reporting, 
recordkeeping,  and  testing  and  '     ' , 

monitoring  requirements  of  the  rules  is 


to  ensure  the  enforcability  of  the  rules. 
The  reporting  section  specifies  annual 
reporting  requirements  and  the 
recordkeeping  section  requires  subject 
persons  to  maintain,  for  at  least  three 
years,  all  information  necessary  to 
demonstrate  compliance  vdth  the  VOC 
limitations.  The  testing  and  monitoring 
section  of  the  rules  require  persons  to 
test  and/or  install  monitoring  equipment 
to  demonstrate  compliance  with  the 
VOC  limitations  as  requested  by  EPA, 

In  addition  to  the  nine  proposed 
Group  A  backstop  rules,  EPA  is 
proposing  a  General  Provisions  Section 
which  will  be  applicable  to  the  Group  A 
measures.  The  General  Provisions 
Section  includes  definitions  appUcable 
to  all  of  the  backstop  rules  and  test 
methods  and  procedures  referenced  in 
the  testing  and  monitoring  sections  of 
most  of  the  backstop  rules. 

(2)  Differences.  Each  backstop 
measure  is  based  on  one  of  three 
regulatory  strategies  referred  to  as 
Format  #1.  #2.  or  #3.  Format  #1  would 
require  the  owners  or  operators  of 
subject  facilities  to  incrementally  reduce 
total  VOC  emissions  from  their  facility. 
Format  #2  would  require  manufacturers 
of  products  sold,  offered  for  sale, 
supplied,  or  distributed  in  the  SCAB  to 
reduce  the  total  VOC  emissions  (or 
mass)  associated  with  the  use  of  their 
products.  Format  #3  would  require 
distributors  of  products  in  the  SCAB  to 
reduce  the  total  VOC  emissions  (or 
mass)  associated  with  their  products.  A 
summary  of  each  of  these  three  formats 
is  provided  below. 

•  Format  «1:  Reduce  allowable  VOC 
emissions  at  the  source /facility. 

•  Format  #2:  Manufacturers  reduce 
total  VOC  emissions  associated  with  the 
sum  of  all  products  marketed  in  the 
South  Coast  Air  Basin. 

•  Format  #3:  Distributors  reduce  total 
VOC  emissions  associated  with  the  sum 
of  all  products  marketed  in  the  South 
Coast  Air  Basin. 

(3)  Backstop  Format  #i.-  Format  #1 U 
designed  to  regulate  and  limit  VOC 
emissions  associated  with  process  and 
area  sources.  Examples  of  process 
sources  include  extraction, 
manufactiuing,  and  fabrication 
operations.  Examples  of  area  sources 
include  the  use  of  solvents  and  paints 
(not  directly  used  in  extraction, 
manufacturing,  or  fabrication 
operations)  and  VOC  waste  disposal 
and  storage  sites.  Backstop  rules 
utilizing  this  format  are  proposed  for  the 
following  Group  A  source  categories: 

•  Industrial  and  Commercial  Solvents/ 

Coatings 

•  VOC  Emisaions  Associated  with  the 

Manufacturing  of  Products 


•  Disposal  of  Materials  Containing 

VOCs 

•  Commercial  Food  Preparation  and/or 

Baking 

•  Petroleum  and  Natural  Gas 

Extraction,  Processing,  and  Storage 

•  Livestock  Waste  Operations 

This  regulatory  format  would  require 
the  owners  and  operators  of  subject 
facilities  to  calculate  total  VOC 
emissions  from  all  process  and  area 
emissions  sources  at  the  facility  for  the 
base  year  1987  and  then  reduce  base 
year  emissions  by  six  percent  per  year 
from  1996  through  2010.  Owners  or 
operators  could  use  a  variety  of  methods 
to  reduce  VOC  emissions  by  installing 
new  control  equipment  and/or 
increasing  control  efficiency  of  existing 
equipment,  process  modifications  or 
substitutions,  or  reducing  operating 
schedules. 

The  specific  provisions  section  of  the 
Format  #1  backstop  rules  would  require 
each  owner  or  operator  of  a  subject 
facility  to  prepare  a  VOC  emission 
reduction  compliance  plan  for  the  years 
1996  through  2000  and  submit  the  plan  to 
EPA  by  January  1, 1993.  Subsequent 
plans  to  cover  the  years  2001  dirough 
2010  may  be  required  at  a  later  date. 
EPA  could  comment  on  any  plan  and 
request  additional  information  if  needed 
to  adequately  evaluate  the  requirements 
of  the  plan.  Each  owner  or  operator 
would  submit  a  revised  plan  to  EPA 
within  30  calendar  days  of  receipt  of 
EPA  comments.  The  source  would  then 
comply  with  the  provisions  of  the  most 
recent  plan  submitted  to  the  EPA.  The 
owner  or  operator  would  include  die 
following  information  in  the  plan: 

•  Name,  title,  address,  and  telephone 
number  of  the  owner  or  operator  of  the 
facility,  and  of  each  person  responsible 
for  preparing  the  plan; 

•  An  estimate  of  baseline  VOC 
emissions  from  all  emissions  sources  at 
the  facility; 

•  Methods  to  be  employed  to  achieve 
the  aimual  percent  emissions  reduction; 

•  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions;  and 

•  Projectioru  of  aimual  VOC 
emissions  for  each  source  through  the 
year  2010  after  application  of  the  VOC 
reduction  methods  described  in  the  plan. 

EPA  is  proposing  to  require  submittal 
of  the  plans  three  years  prior  to  the 
effective  date  of  the  limitations  of  the 
rules  (i.e.,  January  1. 1996)  to  obtain  a 
more  accurate  estimate  of  baseline  VOC 
emissions,  to  identify  subject  facilities, 
and  to  encourage  subject  facilities  to 
develop  a  comprehensive,  long-range 
control  strategy  for  reducing  VOC 
emissions. 


The  submittal  of  baseline  VOC 
emissions  data  in  1993  will  provide  the 
EPA  with  more  accurate,  facility-specific 
data  for  evaluating  reasonable  further 
progress  toward  attainment  of  the  ozone 
NAAQS  and  will  allow  the  EPA  to 
evaluate  whether  the  backstop  rules 
should  require  a  higher  or  lower  VOC 
reduction  than  the  proposed  six  percent 
annual  reduction.  In  addition,  this 
information  is  important  to  EPA  because 
the  1987  SCAQMD  emissions  inventory 
only  included  facilities  which  emit  more 
than  10  tons  of  uncontrolled  VOC 
emissions  per  year.  Hundreds  aS  smalL 
uninventoried  facilities  are  located  in 
the  SCAB  which,  taken  together, 
account  for  a  significant  source  of  VOC 
emissions.  Although  the  database 
contains  area  source  emissions 
estimates  to  account  for  uninventoried 
sources  classified  under  some  of  the 
source  categories,  the  area  source 
emissions  estimates  are  based  on  the 
amount  of  solvent  or  coating  used  in  a 
county  rather  than  emissions  associated 
with  individual  facilities  in  that  county. 

EPA  will  also  use  the  emission 
reduction  plans  submitted  to  identify  the 
number  and  location  of  subject  facilities. 
This  determination  is  needed  to  estimate 
resource  requirements  for  conducting 
facility  inspections  for  enforcement  of 
the  backstop  rules.  Enforcement 
personnel  will  also  use  the  plans  to 
prepare  for  facility  inspections. 

The  backstop  rules  based  on  Format 
#1  would  require  baseline  emissions 
and  emissions  reductions  to  be 
calculated  on  a  daily  basis.  This 
requirement  is  consistent  with  EPA 
policy  and  prevents  owners  or  operators 
from  achieving  either  all  or  part  of  the 
required  VOC  emissions  reductions 
during  the  winter  months  of  the  year 
during  which  the  SCAB  experiences 
lower  ambient  ozone  levels.  The  rules 
require  baseline  emissions  to  be 
determined  using  the  lower  of  the  actual 
or  allowable  emissions  rate  and  the 
actual  production,  through-put.  or  usage 
level.  If  daily  emissions  records  are 
available  for  the  calendar  years  1986 
and  1987,  baseline  emissions  would  be 
based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period.  If  daily  emissions  records  are 
not  available,  baseline  emissions  would 
be  based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  purpose  of  using  the  median  or 
average  value  for  calculating  baseline 
emissions  is  to  determine  the 
representative  emissions  of  the  affected 
facility. 

Owners  or  operators  of  facilities 
which  would  be  subject  to  the  VOC 
limitations  of  the  rules  would  also  be 
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sub|ect  to  annual  reporting 
requirements. 

Owners  or  operators  would  certify  to 
the  EPA  by  Much  1  of  each  calendar 
year,  beginning  in  1997,  that  they  have 
complied  with  all  of  the  requirements  of 
the  nile  for  the  previous  calendar  year. 
Owners  or  operators  would  also  submit 
documentation  of  the  methods  used  to 
achieve  the  VOC  reductions.  The 
documentation  must  be  presented  in  a 
fonnat  equivalent  to  the  methodology 
presented  in  a  table  provided  in  each 
rule.  A  suggested  reporting  format 
specified  in  the  rules  will  ensure  that 
cwners  or  operators  report  all  of  the 
irJormation  needed  to  evaluate 
compliance  «vith  the  rule  in  a  consistent 
maimer. 

Backstop  rules  for  three  of  the  source 
categories  contain  exemption  levels  to 
minimize  potential  impacts  on  small 
businesses.  The  backstop  rules  would 
require  owners  or  operators  of  exempt 
facilities  to  certify  to  the  EPA  by 
January  1. 1995,  that  they  are  exempt 
from  the  VOC  limitations  of  the  rules 
end  to  submit  calculations  which 
demonstrate  the  VOC  emissions  from 
their  facility  will  not  exceed  the 
exemption  level.  If  a  facility  exceedb  the 
exemption*  level  on  and  after  January  1, 

1995,  the  source  must  notify  EPA  within 
thirfy  days  that  the  exemption  level  was 
exceeded.  The  source  would  then 
comply  with  the  VOC  limitations  of  the 
rule  beginning  on  January  1  of  the 
calendar  year  following  the  exemption 
level  exceedance.  Once  an  exempt 
faciUfy  exceeds  the  exemption  level,  it 
would  always  be  subject  to  the  VOC 
limitations  of  the  rule. 

(4)  Backstop  Format  #2.  Format  #2 
would  require  the  owners  or  operators 
of  facilities  which  manufacture  products 
which  will  be  sold,  offered  for  sale, 
supplied,  or  distributed  in  the  applicable 
control  area  on  and  after  January  1, 

1996,  to  reduce  the  overall  VOC 
emissions  associated  with  products 
marketed  in  the  SCAB.  Manufacturers  of 
these  products  could  either  reduce  the 
overall  VOC  content  from  individual 
products  or  a  pool  of  products,  and/or 
limit  the  distribution  of  high  VOC 
products.  Backstop  rules  utilizing  this 
format  are  being  proposed  for  the 
following  source  categories:  * 


■  The  tfaiae  prapoaed  Fonnat  #2  categoric* 
indud*  aoaie  ptodvcta  cumntly  regulated  under  the 
Federal  kiaectidde,  Fungicide,  and  Rodentidde  Act 
(FIFRA).  EPA  it  cwrently  studying  way*  to  utiHze 
a*  mudi  aa  practicabla  the  existing  regulatofy 
requimients  of  FIFRA.  However.  beoMiae  of  the 
limited  ttaw  avaHable  to  meet  the  coarl-ordered 
deedliaa  for  tfiis  proposed  notice.  nuoMraus  issue* 
defoibias  the  interface  betwaan  FIFRA 
raquiraBMits.  snd  th*  proposed  backstop  meesares 
kavenof  baoi  ftiUy  admnad  in  today's  notice. 


•  Consumer  Products; 

•  Pesticide  Products:  ■ 

•  Architectural  Coatings. 

The  specific  provisions  section  of  the 
backstop  ndes  based  on  this  format 
would  require  each  person  or 
consortium  of  persons  who 
manufactures  consumer  products, 
pesticide  products,  or  architectural 
coatings  to  register  with  the  EPA  by 
January  1, 1993.  The  purpose  of  allowing 
a  consortium  of  persons  to  comply  with 
the  VOC  limitations  of  the  rules  would 
be  to  minimize  the  impact  of  the  VOC 
limitations  on  an  individual  product  or 
person.  For  example,  a  person  who 
manufactiu'es  one  or  two  products  might 
pool  resources  with  other  manufacturers 
to  comply  with  the  VOC  limitations  of 
the  rule. 

Persons  who  manufacture  products  to 
be  sold,  o^ered  for  sale,  supplied,  or 
distributed  in  the  control  area  on  or 
after  January  1, 1996,  would  be  subject 
to  the  rules  regardless  of  whether  they 
are  located  in  or  outside  of  the  control 
area.  Persons  who  are  located  in  the 
applicable  area  and  manufacture 
products  which  will  be  only  be  sold, 
offered  for  sale,  supplied,  or  distributed 
outside  of  the  control  area  would  be 
exempt  from  the  requirements  of  the 
rules.  (However,  the  aforementioned 
sources  may  be  subject  to  the  "VOC 
Emissions  Associated  with  the 
Manufacturing  of  Products"  backstop . 
measure.) 

Each  manufacturer  or  consortium  of 
manufacturers  would  register  with  the 
EPA  as  a  manufacturer  by  submitting 
the  following  information: 

•  The  name,  title,  address,  and 

telephone  number  of  the  owner  or 
operator  of  the  manufacturing 
facilify,  and  of  each  person 
responsible  for  preparing  the 
information  for  registration. 

•  The  name,  address,  and  telephone 

number  of  each  facilify  where 
products  will  be  maniifactured. 

•  The  types  of  products  classified  under 

the  product  categories  specified  in 
the  rules  and  calculations  of  the 
total  baseline  VOC  mass  for  each 
product  category. 


BPA  will  attempt  to  resolve  remaining  pesticide 
issues  prior  to  final  approval  of  the  South  Coast  FIP 
and/or  the  effective  dates  of  the  proposed 
iMckstope. 

*  For  pesticide  registrants  covered  under  the . 
proposed  Pesticide  Products  baclutop  measure,  the 
primary  requirements  will  apply  to  pesticide 
"registrants"  instead  of  mam^actnrers.  Readers  of 
the  Backstop  Format  *2  disctissiaa  which  tbilows, 
should  be  aware  of  substitating  the  terms  registrant 
snd  as  applicable.  For  further  details  on  the     ' 
proposed  regulatory  language  and  ra<|uirementa.  ■ 
refer  to  Pei^uiBide  Products  backstop  measure   ' 
printed  elsewhere  in  this  notice.  '•  i  *■  . 


Manufacturers  of  consumer  products 
would  calculate  the  total  VOC  mass  for 
all  products  classified  under  each 
product  category  for  the  baseline  year 
1988  and  then  reduce  the  total  VOC 
mass  for  each  category  beginning  in 
1996  and  ending  in  2010.  For  pesticide 
products,  EPA  is  proposing  to  use  a  1990 
baseline  year. 

The  year  1988  was  selected  as  the 
year  for  calculating  the  baseline  VOC 
mass  for  consumer  products  because 
ARE  recently  requested  the  consumer 
products  industry  to  submit  baseline 
VOC  data  on  a  product-by-product 
basis.  Data  submitted  to  EPA  will 
provide  a  comprehensive  information 
source  on  a  product-by-product  basis. 
The  year  1990  was  selected  as  the  year 
for  calculating  the  baseline  VOC  mass 
for  pesticide  products  because  new 
pesticide  use  reporting  requirements 
implemented  in  1990  by  the  California 
Department  of  Food  and  Agriculture 
(CDFA).  The  year  1988  was  selected  for 
calculating  the  baseline  VOC  mass  for 
architectural  coatings  for  consistency 
with  the  ARB  inventory  responses 
recently  submitted  by  this  industry  to 
ARB.  All  of  these  rules  specify 
equations  for  calculating  the  baseline 
VOC  on  either  a  weight-weight  or  a 
weight-volume  basis. 

The  specific  provisions  section  of  the 
rules  based  on  Format  #2  also  contains 
registration  '  requirements  for  each 
person  who  packages  or  distributes 
products  which  will  be  sold,  offered  for 
sale,  supplied,  or  distributed  in  the 
control  area  on  or  after  January  1, 1996. 
Each  person  who  packages  or 
distributes  products  would  be  required 
to  register  with  the  EPA  as  a  registered 
packager  or  distributor  by  January  1, 
1994.  Each  person  would  submit  the 
name,  address,  and  telephone  nimiber  of 
each  packaging  or  distribution  facility 
and  the  name,  title,  address,  and 
telephone  number  of  each  person 
responsible  for  distributing  products. 
The  rules  also  specify  that  no  person 
shall  package  or  distribute  any  product 
which  will  be  sold,  offered  for  sale, 
supplied,  or  distributed  in  the  control 
area  on  and  after  January  1, 1996,  unless 


■  For  manufacturers  subject  to  the  requirements 
of  FIFRA,  the  Format  #2  "registration"  should  not 
beconfused  with  the  registration  process  of  FIFRA.    ■ 
The  Pesticide  Products  backstop  use*  the  term 
"certification"  in  place  of  registration.  The  Fonnat  - 
#2  "certification"  would  be  with  EPA's  Office  of  Air 
and  Radiation  for  the  purposes  of  quantifying  VOC 
emissions  and  Identifying  affected  sources.  Exiatiwg 
ragistration  raquirements  under  FIFRA  would  still 
apply  indepepdant  of  the  regulatory  requirements  of 
a  backstop  measure.  EPA  U  investigating  how  the 
existing  FIFRA  requirements  might  be  utiliaed 
widiin  the  doufli  Coast  FIP  to  avoid  dupHcatioii  of  ' 
efforts  for  the  Agency  and  the  affected  sourcas-'  , 


the  person  obtains  the  product 
formulation  or  product  from  a 
manufacturer  or  consortium  of 
manufacturers  registered  with  EPA.  The 
purpose  of  these  requirements  is  to 
prevent  packagers  and  distributors  from 
obtaining  products  from  manufacturers 
that  do  not  comply  with  the  VOC 
limitations  of  the  rule. 

EPA  could  request  additional 
information  needed  to  fulfill  the 
registration  requirements  for 
manufacturers,  packagers,  and 
distributors  after  they  initially  register 
with  EPA.  Manufacttirers.  packagers, 
and  distributors  would  submit  the 
additional  infiormation  requested  within 
30  calendar  days  of  receipt  of  the 
request. 

Persons  who  package  or  distribute 
.consumer  products  or  architectural 
coatings  would  also  have  to  comply 
with  the  labeling  requirements  of  the 
consumer  products  or  architectural 
coating  rules.  However,  all  products 
registered  under  FIFRA  would  be 
exempt  from  the  labeling  requirements. 
The  labeling  provisions  require  each 
person  who  packages  or  distributes 
consumer  products  to  affix  a  label  to 
each  container  which  displays  the  date 
on  which  the  container  was  filled,  the 
VOC  content  of  the  product  in  units  of 
percent  by  weight  the  product  category 
under  which  the  product  is  classified, 
and  a  declaration  that  the  product  was 
manufactured,  packaged,  and/or 
distributed  in  accordance  with  the 
requirements  of  the  rule.  If  a  bar  code  or 
any  other  closed-code  dating  system  is 
used  to  indicate  the  date  on  which  the 
container  is  filled,  an  explanation  of  the 
code  must  be  filed  with  EPA  by  the  date 
on  which  the  product  bearing  the  code 
will  be  sold,  offered  for  sale,  supplied,  or 
distributed  in  the  control  area. 

The  annual  reporting  requirements  of 
the  Format  #2  rules  only  apply  to 
manufacturers.  Manufacturers  of 
consumer  products,  pesticide  products, 
and/or  architectural  coatings  would 
submit  a  report  to  the  Administrator  by 
March  1  of  each  calendar  year  beginning 
in  1997  which  certifies  that  they  were  in 
compliance  With  all  of  the  requirements 
of  the  rule  for  the  previous  calendar 
year.  Manufacturers  would  also  have  to 
submit  documentation  of  the  methods 
used  to  achieve  the  VO.C  reductions;  the 
test  or  demonstration  methods  used  to 
demonstrate  achievement  of  the  VOC 
-  limitations;  projections  of  total  VOC 
mass  for  each  product  category  for  the 
next  five-year  period;  and  the  name, 
address,  and  telephone  number  of  each 
facility  to  wiiich  each  product  was 
initially  sent  for  packaging  or 
distributioDi 


The  recordkeeping  requirements  of  all 
three  rules  apply  to  manufacturers, 
packagers,  distributdrs,  retailers,  and 
wholesale  purchaser-consumers. 
Manufactiuers  would  have  to  maintain 
all  records  necessary  to  demonstrate 
compliance  with  the  VOC  limitations. 
Packagers  and  distributors  would  have 
to  keep  copies  of  manufacturer 
registration  forms  and  any  other 
information  necessary  to  demonstrate 
that  product  formulations  or  products 
were  obtained  from  a  manufacturer 
registered  with  the  Adminisfrator. 
Distributors  would  also  have  to  keep 
records  on  the  name  and  address  of 
each  retailer  and  wholesale  purchaser- 
consumer  to  which  each  product  is 
initially  distributed.  Each  retailer  and 
each  wholesale  purchaser-consumer 
who  sells,  supplies,  offers  for  sale,  or 
uses  any  product  in  the  control  area  on 
and  after  January  1, 1996,  would  have  to 
keep  records  to  demonstrate  that  each 
product  was  obtained  from  a  packaging 
or  distribution  facilify  which  is 
registered  with  EPA.  The  purpose  of 
these  recordkeeping  requirements  would 
be  to  provide  enforcement  personnel 
with  the  information  needed  to 
determine  compliance  with  the  rules. 

The  testing  requirements  of  all  three 
rules  apply  only  to  manufacturers. 
Manufacturers  would  have  to  test 
products  to  verify  the  VOC  content  of 
the  products  as  requested  by  EPA. 

(5)  Backstop  Format  *3.  This 
regulatory  format  only  applies  to  the 
backstop  rule  for  the  industrial  solvent 
and  industrial  or  commercial  coating 
source  category.  This  backstop  rule  is 
being  proposed  as  an  alternative  to  the 
Industrial  and  Commercial  Coatings/ 
Solvents  rule  described  imder  Format 
#1. 

EPA  is  requesting  public  comments  on 
whether  the  Format  #3  rule  should  be 
promulgated  in  place  of  the  Industrial 
and  Commercial  Solvents/Coatings  rule 
based  on  Format  #1. 

The  specific  provisions  section  of  the 
Format  #3  rule  would  require 
distributors  of  any  industrial  solvents  or 
commercial  coatings  and  solvents  to 
limit  the  total  VOC  mass  associated 
with  these  products  by  six  percent  per 
year  from  1996  through  2010.  Format  #3 
is  different  from  the  other  Format  #1 
and  #2  approaches  because  the  burden 
of  reducing  the  VOC  mass  of  solvents 
and  coatings  falls  on  distributors 
instead  of  the  subject  facilities  or 
manufacturers.  Distributors  could  either 
limit  the  supply  of  solvents  or  coatings 
distributed  in  the  control  area  and/ or 
worik  with  soiirces  to  encourage 
manufacturers  to  reduce  the  VOC 


content  of  the  solvents  and  coatings 
which  they  distribute. 

Distributors  would  register  with  EPA 
by  January  1, 1993.  Distributors  would 
register  by  submitting  information  on 
their  name,  address,  and  telephone 
number  an  estimate  of  the  total 
baseline  VOC  mass  associated  iwith  all 
of  the  solvents  and/or  coatings 
distributed  in  the  control  area;  and 
projections  of  the  VOC  mass  reductions 
they  must  achieve  for  the  years  1996 
throl^^  2010.  The  baseline  VOC  mass 
would  be  based  on  the  maximum  annual 
VOC  mass  associated  with  the 
distribution  of  solvents  and  coatings 
over  the  two-year  period  (i.e.,  1987  and 
1988).  New  distributors  or  persons 
wislUng  to  become  registered 
distributors  after  the  registration 
deadline  could  purchase  the  distribution 
rights  from  another  registered 
distributor  and  assume  the  baseline 
VOC  mass  and  VOC  limitations  of  that 
distributor. 

The  specific  provisions  section  would 
also  require  any  commercial  user  who 
intends  to  ptirchase  industrial  solvents 
or  industrial  or  commercial  coatings  for 
use  in  the  control  area  on  and  after 
January  1, 1996,  to  purchase  such 
products  from  registered  distributors. 
Residential  users  would  be  exempt  from 
this  requirement.  Both  distributors  and 
commercial  users  would  comply  with 
the  recordkeeping  requirements  of  the 
rule.  Distributors  wotild  keep  all 
information  necessary  to  document  the 
amount  of  and  the  VOC  mass  associated 
with  any  solvents  or  coatings  distributed 
in  the  control  area  and  records  of  the 
commercial  users  to  which  the  solvents 
or  coatings  are  distributed.  Commercial 
users  would  keep  records  to  show  that 
they  purchased  solvents  or  coatings 
from  registered  distributors.  Distributors 
and  commercial  users  would  keep 
records  at  the  facility  for  three  years. 

5.  Introduction  to  Group  B  Backstops 
Rail.  Aircraft,  and  Ship  Operations 

Emissions  within  the  South  Coast  Air 
Basin  from  rail  locomotives,  conmiercial 
and  general  aircraft,  and  large  ocean 
going  ships  are  significant  in  relation  to 
2010  allowable  VOC  emissions,  and 
must  at  least  be  limited  in  growth  if  not 
reduced  from  current  levels.  It  is  not 
practical  to  set  emission  limits  on  the 
national  and  worldwide  fleet  of 
locomotives,  aircraft,  and  ships  as  part 
of  the  FIP.  Also,  EPA  lacks  legal 
authorify  to  limit  growth  by  regulating 
terminal  expansions,  since  this  would  be 
indirect  source  review.  Because  freight 
and  passenger  transportation  in  and  out 
of  the  Basin  is  so  important  to  the 
Basin's  economy,  and  probably 
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especially  to  its  ability  to  adjust  to  the 
Group  A  backstops  if  they  are 
implemented,  any  controls  in  this  area 
must  provide  maximum  market-based 
flexibility  to  get  the  most  economic 
benefit  from  each  allowed  ton  of 
emissions. 

The  backstop  program  for  Group  B 
therefore  takes  die  form  of  annually 
renewed,  marketaUe  EPA  permits  to 
enter  the  Basin  or  use  a  tenninal. 
Permits  will  be  denominated  in  VOC 
tons,  and  EPA  will  at  a  later  date  issue 
formulas  for  calculating  the  tons  of  VOC 
allowed  for  each  type  of  source  and 
operation.  Permits  will  be  initially 
allocated  to  owners  of  sources  that 
entered  the  Basin  in  1969  in  proportion 
to  their  VOC  tons  emitted  that  year.  The 
effective  date  will  be  proposed  to  be 
1996.  When  permits  are  renewed  eadi 
year,  EPA  may  fractionally  increase  or 
decrease  them  to  allow  some  growth  or 
to  achieve  some  reduction.  EPA  will 
seek  comment  on  a  growth  rate  between 
plus  and  minus  1  percent  per  year, 
starting  in  1996  from  the  1969  base.  (The 
tradeoff  for  a  stringency  choice  within 
this  range  will  be  tike  stringency  of  the 
Group  C  backstop). 

For  the  most  part,  the  affected 
estimates  will  be  sizable  transportation 
corporaticHis.  Commercial  airline 
companies  wiU  receive  and  consume 
most  of  the  permits.  Smaller  firms  and 
private  individuals  may  be  affected  by 
the  applicability  of  the  permit  program 
to  general  aviation,  but  all  current  users 
wiU  receive  entitlements  and  new  users 
will  have  ample  time  to  plan. 

Like  the  Group  A  backstops,  the 
Group  B  program  will  offer  all  possible 
flexibilities  to  comply,  including  the  use 
of  lower  emitting  engines.  The  program 
will  be  loosened  or  withdrawn  as  local 
efforts  to  adopt  approvable  measures 
are  completed. 

6.  Introduction  to  Group  C  Backstops 
Off-Highway  Equipment  and  Vehicles 

Included  in  this  group  are  smaller 
marine  ves^ls  (tugs,  fishing  boats,  etc.), 
pleasure  boats,  farm  and  construction 
equipment,  utility  equipment  off-road 
motorcycles,  buggies,  and  four  wheel 
drive  vehicles,  and  commercial  and 
residential  lawn  and  garden  equipment. 
These  are  powered  by  large  or  small 
diesel,  gasoline,  or  LPG  engines.  The 
VOC  emissions  from  the  group  must  be 
reduced  to  allow  attainment  Because  of 
the  hundreds  of  thousands  of  owners 
and  operators  involved,  the  only 
feasible  approach  is  to  set  emission 
limits  for  new  units.  The  backstop  rule 
will  propose  limits  that  will  require 
controls  nearly  as  effective  as  those  on 
motor  vehicles.  Because  of  the  sinqder 
duty  cycles,  the  controls  should  be  able 


to  be  less  sophisticated  and  cosUy.  but 
will  likely  include  oxidation  catalysts  on 
many  gasoline  engines.  In  applications 
requiring  very  small  engines,  the 
standards  may  strongly  encourage 
electrification;  the  SCAQMD  plans  to 
directly  mandate  elctrification  of  such 
applications. 

Because  of  the  need  to  develop  new 
control  hardware,  EPA  will  seek 
comment  on  effective  dates  between 
1997  and  2002.  This  may  not  be  soon 
enough  to  achieve  full  turnover  by  2010, 
so  EPA  will  seek  comment  on  the  need 
for  and  methods  to  prevent  use  of  older 
models  during  and  after  2010. 

7.  Introduction  to  Group  D  Backstops 
Ultra  Clean  Motor  Vehicle  Backstop 
Program 

The  fourth  type  of  backstop  rule 
(Group  D)  is  an  ultra  clean  motor 
vehicle  program.  This  program  will  set 
very  stringent  yet  feasible  composite 
VOC  and  CO  emissions  standards  for 
all  categories  of  on-road  new  motor 
vehicles,  effective  sometime  between 
1997  and  2002.  The  standards  will 
achieve  an  84  percent  reduction  in  2010 
compared  to  1967,  even  with  expected 
growth.  However,  use  of  non-complying 
vehicles  must  be  prevented  or  offset  by 
sale  of  even  cleaner  vehicles.  While 
EPA  proposes  to  limit  the  program  to  the 
SCAB,  this  notice  seeks  comment  on 
several  alternatives  for  early  retirement 
measures  and  anti-migration  approaches 
including  statewide  application  of  the 
ultra  clean  vehicle  requirements.  This 
critical  measure  will  allow  EPA  to 
demonstrate  timely  ozone  and  CO 
attainment  without  the  need  to  reduce 
vehicle  use  (e.g.,  through  gas  rationing). 

D.  Group  A  Backstops:  Stationary  and 
Area  Source  Categories 

The  following  sections  provide  a  brief 
description  of  each  Group  A  backstop 
measure  and  discusses  issues  on  which 
the  EPA  is  requesting  public  comment. 

1.  Industrial  and  Commercial  Coatings/ 
Solvents  and  Architectural  Coatings 

a.  Source  category  description.  The 
Industrial  and  Commercial  Coatings/ 
Solvents  source  category  includes 
emissions  from  dry  cleaners;  degreasing 
operations;  and  all  types  of  coating  and/ 
or  solvent  clean-up  operations. 
Examples  of  coating  operations  include, 
but  are  not  limited  to,  aerospace 
component  coating:  automobile  and 
light-duty  truck  assembly-line  coating; 
can  and  coil  coating:  paper,  fabric  and 
film  coating;  flatwood  products  coating: 
large  appliance  coating;  magnet  wire 
coating:  marine  vessel  coating:  metal 
and  wood  furniture  "mting; 
miscellaneous  metal  parts  and  products 


coating;  motor  vehicle  and  mobile 
equipment  refinishing:  plastic  parts 
coating;  and  graphic  arts  (printing) 
operations. 

The  Architectural  Coatings  source 
category  includes  coatings  applied  to  the 
interior  and  exterior  surfaces  of 
stationary  structures  and  their 
appurtanences.  mobile  homes, 
pavements,  and  curbs.  This  category 
contains  a  range  of  coatings  which 
includes  stains,  primers,  industrial 
maintenance  coatings,  sealers,  and  other 
coatings  currently  regulated  under  South 
Coast  Rule  1113 — Ai^tectural 
Coatings.  Architectural  coatings  are 
widely  used  in  the  building/construction 
and  commercial  painting  industries. 
However,  these  coatings  are  also 
commonly  used  in  residential  and 
industrial  settings. 

As  described  eariier,  the  industrial 
and  commercial  solvents /coatings  rule 
is  proposed  under  two  alternative 
formats  (#1  and  #3).  Format  #1  would 
regulate  all  VOC  emissions  (including 
clean-up  solvents  and  architectural 
coatings)  from  industrial  and 
commercial  solvent/coating  facilities 
located  in  the  affected  area. 
Approximately  60  percent  of  the 
emissions  associated  with  this  source 
category  (excluding  architectural 
coating  emissions)  were  area  source 
emissions  not  directly  related  to  the 
facilities  in  the  South  Coast  inventory.* 
To  identify  an  exemption  level  which 
would  minimize  the  impact  of  the  rules 
on  small  businesses  without 
compromising  the  90  percent  VOC 
reduction  target  of  the  rule,  a 
comprehensive  exemption  level  analysis 
was  performed  to  estimate  the  total 
number  of  industrial  and  commercial 
solvent/coating  facilities  affected.  The     , 
exemption  level  analysis  is  included  in 
Appendix  A  of  the  TSD. 

Because  of  the  uncertainties  discussed 
in  the  exemption  level  analysis,  it  is 
difficult  to  determine  the  exact 
exemption  level  and  percent  VOC 
reduction  needed  to  achieve  a  90 
percent  overall  reduction  in  point  and 
area  source  emissions.  This  backstop 
rule  will  require  owners  or  operators  of 
subject  facilities  to  submit  baseline 
emissions  by  January  1, 1993.  This 
information  will  provide  a  more 
accurate  emissions  inventory  for 
evaluating  exemption  levels  and  VOC 
reductions.  For  the  purpose  of  further 
evaluating  the  appropriate  exemption 


*  The  South  Coast  emissions  inventoty  typically 
includes  a  list  of  sources  with  emissions  greater 
than  ten  tons  per  jresr.  Smaller  sources  enitting  less 
than  ten  tons  per  yoac  art  Mcoanted  lor  under  area 
source  category. 


level,  a  20  pounds  per  day  (PPD) 
exemption  level  and  a  90  percent  VOC 
emissions  reduction  was  selected  for  all 
coating  and  dry  cleaning  facilities.  The 
20  PPD  emissions  level  is  a  typical  value 
at  which  subject  facilities  would 
account  for  95  percent  of  the  point  and 
area  source  inventory  and  at  which 
small  business  impacts  could  be 
minimized.  A  total  of  9,220  dry  cleaning 
and  coating  facilities  were  estimated  to 
be  located  in  the  control  area  from 
County  Business  Pattern  data. 
Approximately  1,210  coating  facilities 
and  860  dry  cleaning  facilities  are 
estimated  to  exceed  the  20  PPD 
uncontrolled  emissions  level.  About 
1,410  (60  percent)  of  the  the  dry  cleaning 
facilities  and  5,740  (60  percent)  of  the 
coating  facilities  would  be  exempt  from 
the  backstop  measure.  A  more  accurate 
analysis  will  be  performed  after 
baseline  data  are  received  in  1993  to 
determine  if  separate  exemption  levels 
should  be  established  for  individual  dry 
cleaning  or  coating  source  categories,  or 
to  determine  if  exemption  levels  could 
be  increased  to  minimize  impacts  on 
small  businesses. 

The  results  of  the  exemption  level 
analysis  indicated  that  small  degreasing 
operations  should  not  be  exempted  from 
this  backstop  rule.  The  small  cold  and 
open-top  vapor  degreasing  operations 
represent  a  significant  source  of 
emissions  and  are  ciurentiy  controlled 
in  other  California  districts  (e.g..  Bay 
Area  Air  Quality  Management  District). 
Although  current  SCAQMD  rule  exempt 
small  conveyorized  degreasing 
operations,  diere  was  only  one  large 
conveyorized  degreasing  operation  in 
the  SCAB  emissions  inventory  database. 
The  number  of  small  conveyorized 
degreasing  operations  could  not  be 
determined  from  County  Business 
Pattern  data  or  other  data  sources. 
Small  motor  vehicle  and  mobile 
equipment  refinishing  facilities  were  not 
exempted  from  the  VOC  limitations  of 
the  rule  because  all  of  these  facilities 
are  subject  to  die  SCAQMD's  Rule  1151 
for  automobile  refinishing.  About  300 
degreasing  and  1,300  motor  vehicle  and 
mobile  equipment  refinishing  facilities 
were  estimated  to  be  subject  to  the  FIP 
rule. 

A  separate  rule  based  on  Format  #2  is 
being  proposed  for  architectiu-al 
coatings  because  these  coatings  are 
applied  to  a  variety  of  industrial, 
commercial,  institutional,  and 
residential  structures  throughout  the 
control  area.  The  Architectural  Coatings 
backstop  would  apply  to  all 
manufacturers  and  formulators  of 
architectural  coatings  (regardless  of 
'  whether  they  are  located  in  or  outside 


the  control  area)  if  their  products  will  be 
sold,  offered  for  sale,  suppUed.  or 
distributed  in  the  control  area  on  and 
after  January  1, 1996. 

As  discussed  above,  EPA  is  proposing 
a  Format  #3  rule  as  an  alternative  to  the 
Format  #1  Industrial  and  Commercial 
Solvents/Coatings  rule.  The  alternative 
Format  #3  rule  would  require 
distributors  who  intend  to  distribute 
solvents  and  coatings  for  use  in  the 
control  area  on  and  after  January  1, 
1996,  to  limit  the  VOC  mass  associated 
with  the  solvents  and  coatings 
distributed  within  the  affected  area. 

(b)  Issues.  The  major  issue  on  which 
the  EPA  is  requesting  comment  is 
whether  the  backstop  rule  for  the 
Industrial  and  Commercial  Solvents/ 
Coatings  measure  should  be  based  on 
Format  #1  or  Format  #3.  A  backstop 
rule  based  on  Format  #1  would  provide 
the  owners  or  operators  of  facilities 
using  industrial  and  commercial 
solvents/coatings  the  most  flexibility  in 
complying  with  the  rule.  Owners  or 
operators  could  use  a  variety  of  methods 
to  comply  with  the  rule.  Such  methods 
include  installing  new  emission  control 
systems  or  increasing  the  efficiency  of 
existing  control  devices,  process 
modifications  or  substitutions,  or 
limiting  the  amount  of  solvent  used  at 
the  facility.  Process  modifications 
include  installing  new,  more  efficient 
processes,  increasing  the  efficiency  of 
existing  processes,  or  limiting  process 
operating  time.  Substitutions  include  the 
replacement  of  solvent-based  coatings 
with  low-VOC  coatings.  Although 
industrial  and  commercial  solvents/ 
coatings  facilities  would  not  be  subject 
to  the  limitations  of  a  rule  based  on 
Format  #3  (which  is  intended  for 
distributors),  the  Format  #3  alternative 
could  serverely  limit  solvent  and  coating 
suppUes  to  the  extent  that  facilities  may 
have  to  limit  production  or  discontinue 
operation.  Recordkeeping  costs  for 
solvent  use  facilities  are  expected  to  be 
lower  under  Format  #3  than  Format  #1 
because  solvent  use  facilities  would 
only  keep  records  of  the  distributors 
ftom  which  they  purchased  solvents  or 
coatings. 

Although  the  total  number  of 
distributors  that  would  be  subject  to  a 
rule  based  on  Format  #3  Is  unknown  at 
this  time,  the  total  number  of 
distributors  probably  would  be 
significantiy  lower  than  the  number  of 
facilities  subject  to  a  rule  based  on 
Format  #1.  TTierefore,  it  is  possible  that 
costs  associated  with  nile  enforcement 
and  the  information  submitted  to 
register  with  the  EPA  would  be  lower 
for  the  rule  based  on  Format  #3. 
However,  the  rule  based  on  Format  #3 


would  affect  distributors  throughout  the 
United  States,  which  may  cause  the  rule 
to  be  more  difficult  to  enforce  than  the 
Format  #1  approach  (which  is  facility 
specific).  It  is  difficult  to  compare  and 
contrast  the  merits  of  die  two  formats 
without  knowing  how  many  facilities 
would  be  subject  to  the  VOC  limitations 
and  recordkeeping  and  reporting 
requirements  t)f  each  format  Therefore, 
the  EPA  is  requesting  additional 
comment  and  information  on  the 
number  of  facilities  that  could  be  subject 
to  the  rules  based  on  Format  #1  and 
Format  #3. 

EPA  is  requesting  comments  on 
potential  methods  for  adjusting 
backstop  requirements  for  sources 
which  barely  exceed  the  exemption 
levels.  For  these  small  sources,  it  will 
become  increasingly  onerous  to  reduce 
emission  levels.  EPA  is  considering  that 
for  these  sources,  initial  emission  ' 
reduction  requirements  become  effective 
at  a  later  date,  but  within  the  2010 
deadline. 

2.  VOC  Emissions  Associated  with  the 
Manufacture  of  Products 

a.  Source  category  description.  The 
backstop  rule  for  this  source  category 
would  regulate  VOC  emissions  from 
manufacturing  and  fabrication  processes 
used  to  produce  organic  chemicals, 
gases,  rubber  and  miscellaneous  plastic 
products.  Examples  of  products 
manufactured  or  fabricated  by 
processes  that  potentially  would  be 
covered  by  this  rule  are  shown  below. 

•  Industrial  and  agricultitfal  organic 
chemicals  and  gases.  Industrial  organic 
chemicals  include,  but  are  not  limited  to. 
gum  and  wood  chemicals,  cyclic  organic 
crudes  and  intermediates,  organic  dyes 
and  pigments,  and  280  organic  chemicals 
(listed  in  Table  1  of  the  TSD). 
Agricultural  organic  chemicals  include, 
but  are  not  limited  to,  pesticides, 
livestock  dips,  soil  conditioners,  and 
fertilizers:  plastic  materials,  synthetic 
resins,  synthetic  rubber,  elastomizers. 
and  cellulosic  and  manmade  fibers. 

•  Drugs  which  include,  but  are  not 
limited  to,  medicinal  chemicals  and 
botanical  products,  pharmaceutical 
preparations,  in  vitro  and  in  vivo 
diagnostic  substances,  and  biological 
products. 

•  Soaps;  detergents;  cleaning, 
polishing,  and  sanitizing  preparations: 
surface  active  agents,  finishing  agents, 
sulfonated  oils,  and  assistants:  and 
perfumes  and  cosmetics. 

•  Food  additives  and  sweeteners. 

•  Paints,  varnishes,  lacquers, 
enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  cleaners. 
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putty,  coatings,  adhesives,  rUlera. 
sealants,  expkMives,  and  carbon  black. 

•  Fabricated  mbber  and 
miscellaneous  plastics  products 
including,  but  not  limited  to.  tires  and 
inner  tubes;  rubber  and  plastic  footwear, 
hose,  belting,  gasket,  packing,  and 
sealing  devices;  and  molded,  extruded, 
and  lathe-cut  mechanical  rubber  goods. 

The  backstop  rule  for  this  source 
category  contains  an  exemption  level  of 
10  lbs  per  day  of  VOC  emissions.  This 
exemption  level  was  based  on  an 
analysis  of  point  source  VOC  emissions 
for  297  facilities  which  were  included  in 
the  SCAB  emissions  inventory  database. 
The  database  did  not  contain  area 
source  emissions  estimates  for  this 
source  category.  The  exemption  level 
analysis  of  point  source  emissions  is 
included  in  appendix  B  of  the  TSD. 

3.  Disposal  of  Materials  Containing 
VOCs 

a.  Source  category  description.  The 
backstop  rule  for  this  source  category 
would  regulate  VOC  emissions  at 
organic  waste  disposal  facilities. 
Oigam'c  waste  disposal  facilities  include 
any  facility  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  lUMd  to  treat,  stcne. 
or  dispose  of  ofganic  wastes  that 
contain  VOCs  or  to  reclaim  or  recycle 
organic  compounds  or  gases  from 
organic  wastes  that  contain  VOCs. 
Examples  (rf  organic  waste  disposal 
facilities  include:  Landfills;  publicly 
owned  treatment  works  (POTWs); 
hazardous  waste  treatment  storage,  and 
disposal  facilities;  and  sewage  sludge, 
solid  waste,  and  hazardous  waste 
incinerators.  Waste  solvents,  coatings, 
and  other  products  which  contain  VOCs 
are  the  major  source  of  VOC  emissions 
at  these  facilities.  The  VOCs  contained 
in  consumer  products  which  are  flushed 
to  POTWs  a^er  use  may  be  a  major 
source  of  VOCs  at  POTWs.  The  SCAB 
emissions  inventory  only  contained  area 
source  emissions  estimates  for  POTWs. 
The  AQMP  did  not  contain  any 
information  on  the  number,  size,  and 
location  of  organic  waste  disposal 
facilities.  Therefore,  an  exemption  level 
was  not  included  in  the  backstop  rule  so 
EPA  could  collect  baseline  emissions 
data  for  all  organic  waste  disposal 
facilities  located  in  the  control  area.  An 
exemption  level  for  the  rule  will  be 
evaluated  after  EPA  receives  the 
baseline  data  in  1993. 

b.  Issues.  EPA  is  requesting  any 
information  which  can  be  used  to 
characterize  the  number,  size,  and 
location  of.  and  VOC  emissions  from 
organic  waste  disposal  facilities  located 
in  the  control  area.  EPA  is  also 
requesting  public  comment  on  the  need 


fat  this  backstop  rule  because  the 
reductions  associated  with  the  industrial 
and  commercial  solvent  use  and 
consumer  and  pesticide  products  rules 
may  result  in  a  reduction  in  VOC 
emissions  at  organic  waste  disposal 
facilities. 

4.  Commercial  Food  Preparation  and/or 
Baking 

-    a.  Source  category  description.  The 
backstop  rule  for  this  source  category 
would  regulate  VOC  emissions  from 
commercial  food  preparation  facilities. 
Commercial  food  preparation  facilities 
include  commercial  bakeries  and 
cbmmercial  charbroiling.  fruit  and 
vegetable  preservation,  grain  mill 
production,  malt  beverage  production, 
vegetable  oil  production,  and  wine-  or 
brandy-making  facilities,  and 
restaorants  involved  in  any  of  the 
aforementioned  activities.  A  total  of  950 
commercial  food  preparation  facilities 
were  estimated  to  be  located  in  the 
control  area  from  County  Business 
Pattern  data.  The  SCAB  emissions 
inventory  database  contained  emissions 
data  for  09  friciUties  which  only 
accounted  for  4  percent  of  the  total 
emissions  for  this  source  category.  Area 
(uninventoried)  sources  accounted  for  96 
percent  of  total  emissions.  The  backstop 
rule  for  this  source  category  contains  an 
exemption  level  of  10  lbs  per  day  of 
VOC  emissions.  The  proposed 
exemption  level  was  based  on  an 
analysis  of  the  point  and  area  source 
VOC  emissions  contained  in  the  SCAB 
database.  The  exemption  level  analysis 
is  included  in  appendix  C  of  the  TSD. 

b.  Issues.  EPA  is  requesting  comments 
on  potential  methods  for  adjusting 
backstop  requirements  for  sources 
which  barely  exceed  the  exemption 
levels.  For  these  small  sources,  it  will 
become  increasingly  onerous  to  reduce 
emission  levels.  EPA  is  considering  that 
for  these  sources,  initial  emission 
reduction  requirements  become  effective 
at  a  later  date  (e.g..  2003).  but  within  the 
2010  deadline. 

5.  Petroleum  and  Natural  Gas 
Extraction  Processing,  and  Storage 

a.  Source  category  description.  The 
backstop  rule  for  this  source  category 
would  regulate  VOC  emissions  frtim  all 
VOC  sources  at  oil  and  natural  gas 
drilling  wells  (both  on-shore  weUs  and 
wells  located  in  the  coastal  waters 
within  three  miles  of  Orange  and  Los 
Angeles  County);  oil  refineries;  and 
petroleum,  gasoline,  and  natural  gas 
storage  facilities.  Storage  facilities 
include  extraction  and  refinery  facilities, 
bulk  gasoline  plants  and  terminals,  or 
any  other  fadUty  which  distributes 
petroleum,  gasoline,  or  natural  gas  to 


retail  outlet  and  wholesale  purchaser- 
consumer  facilities. 

The  intent  of  this  rule  would  be  to 
reduce  VOC  emissions  associated  with 
petroleum  and  natural  gas  production 
without  limiting  gasoline  supplies.  Retail 
gasoline  service  stations  are  exempted 
from  this  rule  because  these  facilities 
already  are  complying  with  Stage  I  and 
II  controls,  and  the  only  other  method 
these  facilities  could  use  to  comply  with 
this  rule  would  be  restrictions  on  tiie 
amount  of  fuel  throughput. 

b.  Issues.  The  EPA  is  undecided  on 
whether  wholesale  purchaser/ 
consumers  should  be  subject  to  the  VOC 
limitations  of  this  rule.  A  wholesale 
purchaser /consumer  includes  any 
business  which  is  the  ultimate  consumer 
of  petroleum,  natural  gas,  or  gasoline. 
Examples  of  wholesale  purchaser/ 
consumers  include  airports  and  fleet 
vehicle  operations.  Public  comment  is 
requested  on  potential  control  methods 
for  wholesale  purchaser/consumers 
(other  than  restricting  the  amount  of 
petroleum,  natural  gas,  or  gasoline 
purchased)  which  could  be  applied 
under  the  rule. 

6.  Consumer  and  Pesticide  Products 

a.  Source  category  description. 
Because  of  similarities  in  formats  and 
issues,  both  the  consumer  products  and 
pesticide  products  measures  are 
discussed  together  within  this  section. 
Issues  associated  with  FIFRA 
requirements  are  further  discussed 
below  in  section  c 

The  backstop  rule  for  consumer 
products  would  require  any  person  or 
consortium  of  persons  who 
manufactures  consumer  products  to 
classify  each  consumer  product  under 
one  of  seven  categories.  The  seven 
proposed  categories  include: 
automotive,  industrial,  and  mechanical 
equipment;  consumer  pesticide;  food; 
household;  aerosol  paint  and  finish; 
personal  care;  and  other  products.  The 
"other"  product  category  would  include 
only  products  which  could  not  be 
classified  under  one  of  the  six  other 
categories.  For  the  purposes  of  the 
consumer  products  backstop,  all 
consumer  products  regulated  under 
FIFRA  would  fall  under  the  consumer 
pesticide  category. 

The  consumer  products  and  pesticides 
backstop  measures  and  suggested 
product  categories  represent  broad 
classifications  of  products  which  have 
common  end  uses.  These  proposed 
classifications  *  were  chosen  for 


consistency  with  current  emission 
inventory  methodologies  used  by  ARB 
and  the  SCAQMD. 

The  backstop  rule  for  pesticide 
products  includes  both  agricultural  and 
non-agricultural  pesticides.  Consumer 
pesticide  products,  which  are  products 
intended  for  home  use,  would  be  subject 
to  the  consiuner  products  backstop  rule 
described  above.*  The  pesticide 
products  backstop  rule  would  require 
affected  registrants  who  have  registered 
any  pesticide  with  the  California 
Department  of  Food  and  Agriculture  to 
classify  agricultural  and  non-agricultural 
products  separately  under  one  of  six 
categories.  The  six  categories  include 
disinfectant,  fungicide,  herbicide, 
insecticide,  rodenticide,  and  other 
products.  The  "other"  product  category 
would  include  only  products  which 
could  not  be  classified  imder  one  of  the 
five  other  categories. 

Each  person  or  consortium  would 
calculate  the  total  VOC  mass  for  all 
products  classified  under  a  product 
category  for  the  baseline  year  and  then 
reduce  the  total  VOC  mass  by  six 
percent  per  year  beginning  in  1996  and 
ending  in  2010.  The  product  categories 
represent  broad  classifications  of 
products  which  have  common  end  uses. 
In  some  cases,  a  product's  end  use  may 
fall  under  two  or  more  categories.  For 
example,  lubricants  could  be  classified 
under  the  household  and  the 
automotive,  industrial,  and  mechanical 
equipment  categories.  If  a  product  can 
be  classified  under  more  than  one 
category,  the  manufacturer  can  decide 
the  appropriate  product  category. 

An  alternative  format  to  the  format  of 
these  rules  was  considered.  The 
alternative  format  would  require 
manufacturers  to  limit  the  VOC  mass  of 
each  product  by  90  percent  by  the  year 
2010.  However,  this  format  would  not 
provide  manufacturers  with  as  much 
flexibility  because  manufacturers  would 
have  to  discontinue  distribution  of  some 
products  in  the  control  area  which  could 
not  comply  with  the  90  percent  VOC 
reduction.  The  format  of  the  proposed 
rule  would  give  manufacturers  more 
fiexibility  because  they  could  decide 
which  products  to  reformulate  and 
which  products  to  limit  or  discontinue 
distributing  based  on  technical  and 
economic  considerations. 


*  EPA  acknowledges  Ihet  this  propowd 
classifJcaHoH  ooncejM  may  cante  initial  concenu  for 
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manufacturers  (especially  those  regulated  under 
FIFRA).  and  the  Agency  will  attempt  to  resolve 
these  issues  prior  to  final  approval  of  the  South 
Coast  FIP  and/or  implementation  of  the  backstop 
measures. 

■  For  products  whic}i  may  fall  into  more  than  on* 
suggested  category  or  backstop  measure,  the 
affected  manufacturer  could  choose  which  category 
ur  measure  best  repreaents  a  given  product 


The  purpose  of  allowing  a  consortiimi 
of  manufacturers  to  comply  with  the 
VOC  limitations  of  the  rules  would  be  to 
allow  industry  to  pool  resources  for 
research  and  development  and  to 
minimize,  the  impact  of  the  rules  on 
companies  who  manufactiue  only  one  or 
two  products.  For  example,  a  person 
who  manufactiuers  one  or  two  products 
could  pool  resources  with  other 
manufacturers  to  comply  with  the  VOC 
hmitations  of  the  rule.  Any  person  who 
w^ishes  to  introduce  a  new  product  into 
the  control  area  after  January  1, 1996, 
would  have  to  join  a  consortium  or 
purchase  the  rights  of  a  registered 
manufacturer  and  assume  the  baseline 
VOC  mass  and  VOC  limitations  of  the 
consortium  or  manufacturer. 

b.  Issues.  EPA  is  requesting  public 
comment  on  at  least  two  issues.  The 
first  issue  concerns  the  selection  of  the 
consumer  and  pesticide  product 
categories  for  which  baseline  emissions 
and  VOC  reductions  must  be  calculated. 
The  product  categories  were  selected  to 
represent  broad  classifications  of 
consumer  or  pesticide  products  which 
have  common  end  uses.  The  issue  is 
whether  the  product  categories  specified 
in  the  rules  are  appropriate  and  iif  not 
whether  there  should  be  more  or  fewer 
categories,  or  whether  the  categories 
shoiild  be  based  on  characteristics  other 
than  end  use,  such  as  aetosol  and  non- 
aerosol  consumer  products  or  synthetic 
and  non-synthetic  pesticides. 

The  second  issue  concerns  the 
potential  test  methods  for  measuring 
VOC  content  from  consumer  and 
pesticide  products.  The  EPA  would 
prefer  to  require  tests  be  conducted  after 
the  product  is  packaged  so  that 
enforcement  personnel  could  take 
random  samples  of  products  bom  retail 
outiets  to  verify  the  VOC  content  of  the 
product  specified  on  the  label.  However, 
information  on  the  appropriate 
procedures  for  obtaining  representative 
samples  form  containers  for  cmalytical 
testing  is  currently  under  investigation 
by  EPA.  Therefore,  the  EPA  is  asking  die 
public  to  provide  information  on  existing 
sampling  methods  (or  potential  sampling 
methods)  for  obtaining  representative 
produce  samples. 

c.  Additional  issues  for  FIFRA 
registrants.  In  addition  to  the  Pesticide 
Products  backstop  measiue,  the 
Consumer  Products  measure  would 
affect  a  number  of  pesticide  products 
registered  under  FIFRA  requirements. 
EPA  acknowledges  the  unique  situation 
that  these  proposed  measures  may  place 
on  the  pesticide  industry,  which  has 
traditionally  dealt  with  FIFRA 
requirements.  However,  because  VOC 
emissions  bom  pesticide  use  represent  a 


significant  source  of  emissions  in  the 
South  Coast  Air  Basin.  VOC  emission 
reductions  from  this  category  are 
considered  an  important  part  of  the 
overall  FIP  attainment  strategy. 

The  categorization  and  definitions 
used  for  diese  proposed  backstop 
measures  are  based  on  similar  strategies 
used  for  VOC  source  categories.  While 
EPA's  Office  of  Air  and  Radiation  has 
attempted  to  craft  a  proposed  rule  using 
FIFRA  and  California  Department  of 
Food  and  Agriculture  terminology,  some 
differences  in  terminology  will  be 
apparent.  For  example,  the  Consumer 
Products  backstop  rule  places 
"registration"  requirements  on 
manufacturers  of  pesticides  intended  for 
home  use.  The  backstop  registration  or 
certification  requirement  would  be  with 
EPA's  Air  Program  Office  and  not  with 
EPA's  Office  of  Pesticide  Programs 
(OPP)  and  the  California  Department  of 
Food  and  Agriculture  (CDF A).  However, 
if  a  pesticide  manufacturer  should 
choose  to  change  the  formulation  of  a 
pesticide  product  as  a  means  of 
compliance  with  FIP  backstop  measure, 
the  pesticide  manufacturer  would  not  be 
exempt  from  existing  OPP  and/or  CDFA 
requirements. 

EPA  is  also  requesting  comments  on 
how  to  best  establish  emission  baselines 
for  the  affected  sources.  Under  the 
currently  proposed  requirements, 
registrants  would  be  responsible  for 
providing  EPA  with  an  estimate  of 
pesticide  usage  with  the  South  Coast  Air 
Basin. 

In  addition.  EPA  is  requesting 
comment  on  a  suggested  backstop 
measure{8)  and  appropriate  regulatory 
language  for  reducing  VOC  emissions 
while  minimizing  impacts  on  existing 
FIFRA  requirements.  Of  special  interest 
is  how  established  pesticide  definitions, 
categorizations,  test  methods  and/or 
reporting  requirements  could  be  used  in 
these  backstop  measures.  Comments 
and  questions  regarding  the 
requirements  of  these  proposed 
backstops  should  not  be  addressed  to 
OPP  and/or  CDFA  at  this  time.  All 
comments  and  questions  should  be 
addressed  or  telephoned  to  the  EPA 
contact  listed  in  the  beginning  of  this 
notice. 
7.  Livestock  Waste  Operations 

a.  Source  Category  Description.  The 
backstop  rule  for  this  source  category 
would  regulate  VOC  emissions  at 
livestock  management  and  livestock 
waste  management  operations. 
Livestock  management  operations 
include  any  facility  at  which  livestock  is 
managed  to  produce  meat,  milk.  eggs,  or 
breeding  stock  or  where  horses  are 
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stabled.  Livestock  waste  is  collected, 
stored,  treated,  or  disposed.  Livestock 
include  dairy  and  beef  cattle,  horses, 
swine,  sheep,  and  poultry.  The 
SCAQMD  emissions  inventory  only 
contained  area  source  emissions 
estimates  for  this  source  category.  The 
AQMP  did  not  contain  information  on 
the  number,  size,  and  location  of 
livestock  management  and  livestock 
waste  inanagement  facilities.  Therefore, 
an  exemption  level  was  not  included  in 
the  backstop  rule  so  the  EPA  could 
coDect  baseline  emissions  data  for  all 
facilities  located  in  the  control  area.  An 
exemption  level  for  the  rule  will  be 
evaluated  after  the  EPA  receives  the 
baseline  data  in  1993. 

b.  Issues.  EPA  is  requesting  any 
information  which  can  be  used  to 
characterize  the  number,  size,  location, 
and  VOC  emissions  from  livestock 
management  and  livestock  waste 
management  facilities  located  in  the 
control  area.  Information  is  also  needed 
on  the  various  types  of  control  methods 
that  could  be  used  to  control  VOC 
emissions  from  facilities  covered  by  this 
source  category,  including  the 
Installation  and  annual  operating  costs 
associated  with  the  control  methods. 

The  second  issue  concerns  the  lack  of 
a  current  sampling  method  for 
rieasuring  VOC  content  from  livestock 
waste  operations.  Information  on  the 
appropriate  procedures  for  measuring 
VOC  emissions  are  currently  being 
investigated  by  EPA.  Therefore.  EPA  is 
asking  for  public  comment  on  how  to 
develop  sampling  methods  for  obtaining 
VOC  emissions  from  those  source 
category  and  on  how  to  best 
characterize  these  emission  sources. 

£".  Group  B  Backstops:  Rail,  Aircraft, 
and  Ship  Operations 

Trains,  aircraft  and  ships  operating  in 
the  Basin  in  1987  generated  about  21 
tons  of  VOC  on  a  typical  summer  day, 
cr  about  1.5  i>ercent  of  all  Basin  VOC.  If 
the  expected  growth  of  about  2  percent 
per  year  were  to  occur,  by  2010  they 
would  emit  about  16  percent  of  the  VOC 
that  may  be  emitted  and  still  achieve 
attainment.  EPA  believes  it  is 
appropriate  to  limit  emissions  from 
these  sources.  However.  EPA  is 
reluctant  to  impose  any  severe 
restrictions  on  the  activity  level  in  the 
Basin's  transportation  links  via  ship, 
rail,  or  air  to  outside  sources  and 
maricets,  or  to  impose  rigid  access 
restrictions.  The  potential  economic 
consequences  of  such  restriction  justify 
allowing  time  for  more  careful  analysis 
and  planning  on  the  state  and  local 
level.  Also,  safety  concerns  preclude 
any  action  on  ainvaft  emission  rates 
rapid  enough  to  be  included  in  th«  PIP, 


since  any  change  in  engine  design  or 
performance  requirements  must  be 
carefully  studied  for  its  feasibility 
within  safety  constraints. 

EPA  believes  that  at  the  least  the 
growth  in  emissions  from  this  category 
must  and  can  be  moderated  without 
harming  the  Basin's  economy.  To 
minimize  adverse  economic  impact  by 
maximizing  the  opportunity  for  rational 
control  actions,  ^A  is  proposing  a 
system  of  marketable,  annually  renewed 
permits  to  control  operation  of  line-haul 
locomotives,  aircraft  and  large  ships 
within  the  Basin.  The  total  emissions  in 
any  ozone  season  will  be  controlled  by 
the  quantity  of  permits  issued. 

Permits  will  be  denominated  in 
pounds  of  VOC  and  will  be  issued  to 
persons  and  organizations  in  proportion 
to  the  amount  of  VOC  they  generated  in 
1988  in  the  course  of  operating 
locomotives,  aircraft  and  ships  in  the 
Basin.  This  baseline  emission  level  will 
be  determined  by  specifically  evaluating 
the  emission  generating  characteristics 
of  each  entity's  operating  fleet.  As  an 
alternative,  EPA  is  interested  in 
comments  on  the  desireability  of 
determining  this  base  inventory  by  using 
some  form  of  overall  fleet-average 
emission  rate,  based  on  the  total 
emissions  of  all  persons  or  organizations 
within  the  group  (trains,  aircraft  or 
ships).  This  latter  approach  may 
represent  a  more  equitable  treatment  of 
those  generating  entities  that  have 
already  invested  in  cleaner,  more 
modem  equipment. 

EPA  will  establish  a  schedule  of  VOC 
generation  for  the  various  units  and 
types  of  operation  at  a  later  date.  In 
administering  the  program,  EPA  will 
recognize  the  low  emission  character  of 
any  type  of  unit  or  any  individual  units 
if  demonstrated,  aUowing  more  frequent 
access  by  them.  Recipients  and  users  of 
permits  will  be  free  to  trade  them. 

It  will  be  a  prohibited  act  during  the 
April  through  October  period  to  operate 
a  line-haul  locomotive,  aircraft  or  ship 
within  the  Basin  during  or  after  1996 
without  permits  in  the  amount  of  the 
VOC  generated  by  that  operation. 

Furthermore,  EPA  proposes  that  the 
quantity  of  permits  grow  at  one  percent 
per  year  elapsed  since  1989.  Permits  will 
be  issued  only  for  the  emissions  of  the 
propulsion  and  auxiliary  power  units, 
not  for  emissions  associated  with  cargo. 
Switching  locomotive  activity  will  not 
be  regulated,  since  it  should  naturally 
remain  proportional  to  line-haul  activity. 

EPA  requests  comment  on  two  further 
issues:  The  stringency  of  this  program 
for  rail,  aircraft  and  vessels  versus  the 
Group  C  backstop  program  described 
below  for  other  off-hi^way  mobile 


sources,  and  possible  simpliHcation 
through  exclusion  of  some  aircraft  and 
ship  activity  at  the  expense  of  greater 
restriction  on  the  remaining  operations. 

This  Group  B  backstop  permit  system 
is  the  only  regulatory  program  in  the  FIP 
which  may  allow  increases  in  emissions 
over  1987  levels,  although  it  does 
constrain  growth  to  1  percent  per  year, 
less  than  would  otherwise  likely  occur. 
EPA  requests  conunents  on  whether 
actual  reductions  should  be  required,  to 
allow  other  FIP  restrictions  to  be  less 
stringent  For  example,  a  required 
reduction  of  one  percent  per  year 
between  1989  and  2010  would  free-up 
about  9  tons  per  day  of  VOC  for  other 
uses.  EPA  requests  comments  on  annual 
permit  adjustments  falling  between  the 
proposed  one  per  cent  per  year  increase 
and  a  one  percent  per  year  decrease. 

The  second  special  area  of  requested 
comments  concerns  possible  exclusions 
from  the  permit  program.  Of  the  1987 
VOC  emissions  from  these  Group  B 
sources  about  62  percent  is  from 
commercial  and  general  aviation 
turboprop  and  jet  aircraft  29  percent 
from  locomotives,  6  percent  from  ships, 
and  4  percent  from  piston  aircraft 
Piston  aircraft  are  generally  individually 
owned,  and  likely  would  pose  the 
greatest  administration  burden  per  ton 
of  VOC  reduction.  They  could  be 
excluded  from  the  Group  B  permit 
program,  and  the  minor  difference  in 
emission  control  can  be  made  up  by 
slightly  more  restrictive  limits  on  the 
permits  issued  to  the  other  source  types. 
A  similar  situation  may  exist  for  small 
turboprop  and  some  general  aviation  jet 
aircraft.  EPA  requests  comments  on  the 
exclusion  of  such  aircraft  and  may 
exclude  them  in  the  fmal  rule. 

Similarly,  ocean-going  ships  could  be 
left  out  of  the  permit  program.  These 
ships  can  come  to  the  Basin  from  around 
the  world,  and  any  one  owner  or 
operator  may  have  few  Basin  berthings 
per  year  with  limited  flexibility  to  adjust 
operations.  Railroads,  airlines,  and  other 
jet  aircraft  owners  may  be  more  easily 
able  to  adjust  to  the  permit  system.  EPA 
requests  comment  on  whether  ships 
should  be  excluded  from  the  permit 
system,  with  the  difference  in  reduction 
made  up  by  less  allowed  growth  in  jet 
aircraft  and  locomotive  emissions. 

F.  Group  C  Backstops:  Other  Off- 
Highway  Equipment  and  Vehicles 

EPA  is  proposing  today  a  "Group  C 
Backstop"  for  control  of  VOC  and  CO 
emissions  from  all  other  categories  of 
off-highway  mobile  sources. 
Collectively,  off-highway  mobile  sources 
not  covered  by  the  Group  B  backstqi) 
contributed  about  4,5  percent  of  1987 


VOC  emissions  in  the  Basin.  If  not 
controlled  they  oould  in  2010  emit  as 
much  as  one-half  of  the  VOC  carrying 
capacity  of  the  Basin,  severely  limiting 
allowable  emissions  from  other  sources. 
It  is  therefore  essential  to  ozone 
attainment  that  these  sources  be  subject 
to  stringent  VOC  reduction 
requirements.  The  proposed  method  is 
to  set  VOC  standards  for  new  engines 
used  in  these  soarces.  CO  standards  for 
some  categories  are  also  proposed,  since 
CO  reductions  will  generally  accompany 
VOC  reductions  at  reasonable 
incremental  cost  and  will  assist  in  CO 
attairunent  EPA  considers  these  off- 
highway  requirements  to  be  a  backstop 
to  action  by  the  District  and  ARE,  and 
will  rescind  or  modify  them  as  local  and 
state  measures  are  adopted.  ARB  and 
the  District  are  actively  pursuing  control 
pro-ams  but  have  not  yet  adopted  any 
standards. 

This  off-highway  mobile  source 
category  is  actually  a  grouping  of  quite 
diverse  types  of  machines  powered  by 
internal  combustion  engines.  It  includes 
smaller,  more  local  service  commercial 
vessels,  pleasure  boats,  farm  tractors 
and  other  farm  equipment  construction 
vehicles,  small  service  vehicles  at 
airports  and  other  industrial  and 
commercial  facilities,  non-farm 
equipment  (generators,  pumps, 
compressors,  refrigeration  units,  cranes, 
lifts,  etc.),  off-highway  motorcycles  and 
buggies,  and  small  engines  in  household 
or  commercial  lawn  and  garden 
equipment.  These  sources  can  not  be 
overlooked  given  the  constraint  of  200 
tons  per  day  for  2010  attainment 

EPA  proposes  today  to  subdivide  the 
mobile  sources  in  this  group  into  four 
subgroups  for  purposes  of  standard 
setting,  as  follows: 

1.  Off-road  motorcycles,  bu^es.  and 
four-wheel  drive  vehicles.  These 
vehicles  are  physically  similar  enough  to 
highway  vehicles  that  they  can  be  made 
subject  to  the  ulfra  clean  vehicle  VOC 
and  CO  standards  described  elsewhere. 
EPA  proposes  to  do  so,  effective  with 
units  sold  or  converted  after  the 
affective  date  of  the  ultra  clean  vehicle 
program.  EPA  expects  that  compliance 
with  the  0.2  gram  per  mile  VOC 
standard  and  34  gram  per  mile  CO 
standard  will  reduce  these  vehicles' 
emissions  by  93  percent  or  more. 

2.  Heavy-duty  .gasoline  and  diesel 
engines  in  vessels,  off-highway  vehicles, 
and  equipment  rated  at  greater  than  40 
horsepower.  Included  here  are  engines 
in  vessels  and  boats  (excluding  ocean 
going  ships  opeivting  between  the  Basin 
and  ports  outside  California),  wheeled 
ground  vehicles,  and  mobile  equipment 
Such  en^nes  are  of  similar  size  to  those 
used  in  highway  vehicles  and  are  mostly 


produced  by  the  same  manufacturers 
which  produce  emission-controlled 
engines  for  highway  use.  They  generally 
can  be  tested  for  emissions  with  the 
same  test  equipment  and  procedures  as 
highway  engines,  and  should  be  capable 
to  beiiig  engineered  to  meet  the  same 
standards  on  a  brake-horsepower-hour 
basis.  EPA  therefore  proposes  to  require 
these  engines  to  be  certified  by  the 
Administrator  as  meeting  federal  i.e., 
49-8tate,  HC  (diesel  and  gasoline)  and 
CO  (gasline  only)  standards  for  heavy- 
duty  engines  intended  for  use  in 
highway  vehicles.  There  are  two  sets  of 
such  standards  for  heavy-duty  gasoline 
engines,  and  EPA  proposes  to  require 
compliance  with  the  more  stringent  set 
which  applies  to  engines  intended  for 
use  in  highway  vehicles  less  than  14.001 
pounds  GVWR.  To  avoid  any  potential 
adverse  effect  on  N02  or  PMIO  levels  in 
the  Basin,  the  highway  engine  standards 
for  NOx  and  diesel  particulate  will  also 
be  applied  to  these  off-highway  engines. 
EPA  expects  these  standards  to  reduce 
VOC  emissions  from  off-road  diesel 
engiries  by  about  50  percent  and  VOC 
and  CO  emissions  from  gasoline  engines 
by  about  90  percent  The  proposed 
regulation  allows  for  the  approved  use 
of  application-specific  test  cycles  and 
standards  provided  the  stringency  is 
equivalent  to  these  levels  of  control. 
LPG  engines  will  be  treated  as  gasoline 
engines. 

3.  Light-dut)'  and  small  utility  gasoline 
and  diesel  engines  in  other  off-highway 
boats,  vehicles,  and  non-carried 
equipment  Engines  less  than  40 
horsepower  are  used  in  wheeled  or 
otherwise  non-carried  mobile  units 
ranging  from  airport  service  vehicles  to 
refrigeration  imits  on  cargo  containers  to 
push  lawn  mowers.  Because  of  the 
diversity  of  designs  and  applications, 
EPA  caimot  propose  specific  test 
procedures  or  numerical  standards  at 
this  time.  EPA  proposes  to  require  small 
mobile  gasoline  or  LPT  engines  to  emit 
no  more  than  a  value  equal  to  0.10  times 
the  VOC  emission  level  and  a  CO  value 
no  more  than  equal  to  0.10  times  the  CO 
emission  level  of  comparable  1990 
model  engine.  For  small  mobile  diesel 
engines,  EPA  proposes  an  emission  limit 
that  is  no  more  that  a  value  equal  to  0.50 
times  the  VOC  emission  level  of  a 
comparable  1990  model  diesel  engine. 
Applicants  for  certification  will  have  to 
propose  a  representative  test  cycle  and 
information  on  the  1990  baseline. 

EPA  expects  diesel  engines  to  be  able 
to  comply  with  modest  improvements  in 
geometry,  fuel  injectors,  and  engine 
calibration  but  few  or  no  external 
emission  control  devices.  The  larger  of 
the  gasoline  engines  in  this  horsepower 
group  used  in  applications  in  which 


engine  dimensions,  weight  and  outside 
surface  temperature  are  not  critical  will 
likely  be  equipped  with  oxidation 
catalytic  converters,  in  addition  to 
internal  refinements.  Smaller  engines, 
some  of  which  are  currendy  two-stroke, 
may  have  more  difficulty  meeting  their 
90  percent  reduction  requirement  while 
retaining  their  serviceability  for  the 
intended  application.  Electrification  is 
an  alternative  for  many  applications  but 
perhaps  not  all.  EPA  seeks  comment  on 
the  possibiUty  of  less  stringent 
standards  for  such  smaller  engines  or  an 
emissions  credit  averaging  or  trading 
program  that  would  allow  some  units  to 
be  controlled  less  than  90  percent  in 
exchange  for  other  imits  being  converted 
to  electric  or  otherwise  achieving  more 
than  a  90  percent  reduction.  Such  a 
program  would  have  to  consider  engine 
size,  operating  cycle,  duty  hours,  and 
useful  life  in  calculating  credit 
exchanges  among  diverse  types  of 
equipment 

4.  Gasoline  engines  in  carried 
equipment  Chain  saws,  weed  cutters 
leaf  blowers  and  other  units  that  are 
personally  carried  will  face  the  most 
difficulty  in  reducing  emissions  while 
retaining  serviceability.  Therefore,  EPA 
proposes  to  require  only  an  80  percent 
reduction  in  their  VOC  and  CO 
emissions.  EPA  requests  comment  on  an 
emission  credit  program  which  might 
provide  more  flexibility  for  compliance. 
EPA  assumes  that  only  10  percent  of  the 
emissions  from  all  lawn  and  garden 
equipment  come  bom  carried  en^es, 
but  invites  better  information. 

EPA  has  less  backgrouiul  expertise  on 
the  sources  in  the  above  four  off- 
highway  sub-categories  since  it  has  no 
specific  authority  under  existing  law  to 
regulate  them  on  a  nation  leveL 
Consequendy,  the  proposed  FIP 
regulations  lack  many  implementation 
details.  EPA  will  propose  necessary 
implementation  dietfdls  at  an 
appropriate  future  time,  if 
implementation  of  this  backstop 
measure  is  not  made  uimecessary  as  a 
result  of  future  SIP  revisions. 

EPA  proposes  to  exempt  commercial 
farm  v^des  and  equipment  from  this 
backstop  regardless  of  engine  size  or 
type,  provided  it  is  unsuitable  for  home 
use  or  commercial  groundskeeping.  By 
20ia  EPA  does  not  expect  Uie  emissions 
from  such  equipment  to  be  of  a 
magnitude  and  geographic  location  that 
can  impact  ozone  attainment 

EPA  proposes  all  of  the  above 
standards  to  apply  sometime  between 
1997  and  2002  and  requests  comments 
on  effective  dates  wittiin  this  range. 
Because  of  the  long  service  life  of 
some  off-road  units,  pre-1997/2002 
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models  may  Mtill  be  in  service  in  2010 
and  contribute  to  Basin  VOC  emissions 
unless  actions  are  taken  to  remove  them 
from  service.  Also,  migration  of 
uncontrolled  units  from  outside  the 
Basin  is  likely  if  not  restricted.  The 
additional  emissions  firom  use  of  such 
uncertified  units  could  prevent  ozone 
attainment  in  2010.  EPA  requests 
comments  on  approaches  for  dealing 
with  this  problem.  Some  options  include: 

1.  Requiring  sufficient  off-highway 
units  below  the  proposed  standards  to 
offset  the  emissions  from  higher  emitting 
units. 

2.  Allowing  higher  emitting  units  to  be 
operated  in  tibe  Basin  only  if  their 
owners  obtained  appropriate  emission 
credits  from  owners  of  units  emitting 
less  than  the  standard. 

3.  Restricting  the  use  of  higher 
emitting  units  in  the  Basin  through 
construction  or  other  permit  restrictions, 
economic  disincentives  such  as  high 
fees  for  use  of  older  units,  banning 
noncomplying  units  from  the  South 
Coast  area,  etc. 

4.  Extending  the  requirement  for  sale 
of  only  certified  new  units  to  the  entire 
state  of  California. 

EPA  not  only  requests  comments  on 
these  options  but  also  requests  other 
options  that  would  deal  with  the 
problem.  Also  since  later  compliance 
dates  (discussed  above)  would  provide 
less  time  for  turnover  and  hence  more 
older  higher  emitting  units  in  the 
population  in  2010,  EPA  solicits 
comments  on  the  tradeoffs  involved 
between  this  issue  and  the  compUance 
date  one. 

EPA  believes  that  if  these  standards 
and  the  ultra  low  emission  vehicle 
program  are  implemented  in  1997,  the 
CO  standard  can  be  attained  in  2004 
without  measures  to  prohibit  or 
discourage  use  of  pre-1997  units  since 
some  of  the  latter  will  have  already 
been  retired.  This  will  be  the  case  if  not 
more  than  30  percent  of  the  units  (on  a 
CO  emissions  weighted  basis,  which 
would  emphasize  the  shorter-lived 
gasoline  units  relative  to  the  diesel 
units]  in  use  in  2004  are  of  pre-1997 
vintage.  EPA  invites  comments  on 
whether  this  wiH  be  the  case.  If  it  is  not 
the  case  or  if  the  standards  are 
implemented  later  than  1997,  it  may  be 
necessary  to  offset  restrict,  or 
discourage  operation  of  non-complying 
units  in  2004  or  to  extend  the  CO 
attainment  date.  Comments  on  measures 
aimed  at  reducing  or  offsetting  operation 
of  non-complying  units  in  2010  for  ozone 
attainment  purposes  should  also 
address  the  Issue  of  similar  measures  for 
CO  attainment  in  2004. 

Finally.  EPA  proposes  to  make  it  a 
prohibited  action  for  any  person  to 


remove  or  render  inoperative  any 
emission  control  device  or  element  of 
design  on  a  Group  C  engine,  vehicle,  or 
equipment  item.  A  similar  prohibition 
applies  by  statute  to  emission  controls 
on  highway  vehicles  and  engines,  with 
an  exception  for  private  parties  which 
EPA  anticipates  will  be  eliminated  as 
part  of  the  pending  Clean  Air  Act 
amendments. 

G.  Ultra  Clean  Motor  Vehicle  Backstop 
Program 

1.  General 

Solving  the  ozone  air  quality  problem 
in  the  South  Coast  Basin  will  require 
major  (86%)  reductions  in  the  mobile 
source  emissions  inventory.  The 
necessary  reductions  in  CO  emissions  to 
attain  the  ambient  CO  standard  are  less 
(60%),  but  still  large.  The  overall  motor 
vehicle  fleet  is  becoming  increasingly 
cleaner  over  time  as  newer  cars  and 
trucks,  which  have  been  certified  to 
more  stringent  standards,  replace  older, 
dirtier  vehicles.  However,  the  benefits  of 
normal  fleet  turnover  will  be  outpaced 
by  the  offsetting,  continued  increase  in 
the  number  of  miles  travelled  within  the 
Los  Angeles  area  which  are  projected  by 
the  South  Coast  authorities  to  increase 
by  somewhat  over  two  percent  per  year. 
As  a  result  greater  emission  reductions 
are  needed  than  can  be  obtcuned  from 
conventional  vehicles  certified  to 
current  emission  standards,  even  with 
the  ARB  and  EPA  improvements  to 
these  requirements  that  are  proposed  for 
approval  or  promulgation  elsewhere  in 
today's  notice. 

One  measure  amenable  to  inclusion  in 
the  FIP  is  implementation  of  new.  very 
stringent  emission  standards  that  will 
require  the  use  of  ultra  clean  vehicle  and 
fuel  technology.  EPA  has  been 
evaluating  the  feasibihty  of  such 
stringent  standards,  including  the  use  of 
clean  fuels.  The  Administration's  Clean 
Air  Act  proposal  also  included  an 
initiative  of  this  type.  It  appears  that 
aggressive,  workable  programs  can  be 
implemented  to  take  advantage  of 
substantial  anticipated  improvements  in 
vehicle  and  fuel  technology.  Therefore, 
the  Agency  proposes  achieving  the 
necessary  mobile  source  emissions 
reduction  through  a  clean  vehicle  and 
fuels  strategy. 

This  decision  to  require  the  clean 
vehicle  and  fuels  program  is  shared  by 
the  South  Coast  and  ARB.  The  State  of 
California  is  currently  moving  to  adopt  a 
low-emission  vehicle  program.  Several 
workshops  have  been  held,  and  the  ARB 
staff  is  scheduled  to  bring  draft 
regulations  to  the  Board  for  approval 
later  this  year.  Because  of  the  deadline 
established  by  the  Court,  however. 


EPA's  proposal  must  precede  California 
action  to  develop  all  die  necessary 
measures  and  to  promulgate  all  the  rules 
which  would  assiue  in-use  vehicle 
emissions  will  be  reduced  to  levels 
necessary  to  reach  attainment. 

It  is  the  judgment  of  the  Agency  that 
the  best  way  to  fulfill  the  FIPs  legal 
requirement  for  a  fully  adopted 
attainment  strategy  is  to  propose,  as  a 
backstop  measure,  vehicle  emission 
standards  which  will  result  in  the  very 
large  motor  vehicle  emission  reductions 
that  are  required  to  reach  attainment. 
The  standards  would  apply  to  vehicles 
both  at  certification  and  under  typical 
in-use  conditions.  This  will  assure  the 
necessary  reductions  are  actually 
achieved  by  vehicles  in  the  hands  of  the 
public.  Furdiermore,  the  proposed 
standard  is  a  composite  covering  all 
vehicle  emissions  of  VOC's,  not  merely 
tailpipe  emissions.  A  description  of  how 
this  composite  backstop  measure  would 
woik  is  included  below. 

EPA  is  proposing  standards  (see 
below)  that  it  beUeves  are  feasible  with 
a  number  of  vehicle  technology  and  fuel 
combinations.  Vehicles  operated  on 
alcohols  such  as  ethanol  and  methanol 
CNG,  propane,  and  electricity  can  meet 
these  standards,  and  EPA  believes  that 
technological  advances  may  allow 
flexible  fueled  or  reformulated  gasoline 
vehicles  to  also  achieve  these  levels. 
They  are  aggressive  goals,  however,  and 
will  not  be  achievable  with  conventional 
vehicles  or  fuels.  EPA  is  proposing  the 
earliest  date  it  considers  feasible,  in 
light  of  the  requirement  of  expeditious 
attainment. 

These  standards  and  the  associated 
compliance  schedule  will,  along  with  the 
other  mobile  source  measures,  achieve 
approximately  an  84  percent  VOC 
reduction  in  motor  vehicle  emissions, 
approximately  the  same  percentage  as 
required  in  the  total  VOC  inventory.  The 
in-use  standard  being'^ropoaed  for  CO 
is  of  similar  stringency,  and  offers  about 
a  60  percent  reduction  in  this  pollutant 
firom  mobile  sources.  The  clean  vehicle 
and  fuels  program  will  offer  compliance 
flexibilities  consistent  with  overall 
emission  reduction. 

It  is  important  to  point  out  that  EPA's 
FIP  action  should  not  be  construed  as  an 
impediment  or  restriction  to  the 
implementation  of  a  clean  fuel,  clean 
vehicle  pro-am  by  the  State  of 
California.  Indeed,  EPA  encourages 
California  to  establish  its  own  program. 
If  California  adopts  a  low-emission 
vehicle  program  in  the  future,  the 
Agency  wiU  evaluate  the  adequacy  of 
the  meastite  and  substitute  approval  of 
it  for  the  FIP  program  if  EPA  determines 
it  wfll  achieve  equivalent  emission 


reductions.  Simollarly,  EPA  would 
substitute  any  other  program  that 
California  demonstrated  would  achieve 
an  equal  reduction  of  ozone.  Of  course, 
if  California  fails  to  adopt  an  acceptable 
program,  EPA  would  proceed  to 
implement  the  FIP  measures  including 
subsequent  rulemaking  action  to 
describe  programmatic  details. 

2.  Description  of  the  Ultra  Clean  Motor 
Vehicle  Backstop  Program 

a.  Standards.  EPA  has  identified  in- 
use  composite  emission  standards  for 
VOC  and  CO  that  are  technologically 
challenging,  yet  feasible  with  identified 
emission  control  technology.  The  newly 
defined  composite  in-use  VOC 
standards  include  all  the  emission 
sources  of  ozone  forming  compounds 
fix>m  the  vehicle  (exhaust,  evaporative, 
and  refueling  emissions).  For  light-duty 
vehicles,  the  composite  in-use  VOC 
standard  will  be  0.2  gram  per  mile  (or  a 
level  of  volatile  organic  compounds  that 
would  result  in  ambient  ozone  formation 
comparable  to  that  reasonably 
attributable  to  a  conventional  gasoline- 
fueled  vehicle  meeting  that  standard). 
The  in-use  emission  CO  standard  for 
light-duty  vehicles  will  be  3.4  grtun  per 
mile.  Vehicles  must  comply  with  all 
standards  otherwise  applicable,  in 
addition  to  the  newly  defined  in-use 
standards.  The  compliance  date  and 
geographic  coverage  of  the  ultra  clean 
vehicle  program  are  discussed  below. 

As  noted,  the  standards  listed  above 
would  apply  to  light-duty  vehicles 
(passenger  cars  and  light  trucks). 
Proportional  reductions  would  be 
required  of  heavier  trucks  up  to  14,000 
pounds  GVWR. 

Current  vehicle  emission  control 
programs  contain  separate  requirements 
for  exhaust  and  evaporative  emissions, 
and  new  requirements  have  been 
proposed  by  Q*A  for  evaporative 
running  loss  emissions,  liie  composite 
in-use  VOC  standard  would  apply  to  the 
sum  of  these  three  emission  types  plus 
refueling  emissions.  This  composite 
approach  encourages  each  manufacturer 
to  choose  the  fuel  and  vehicle  design 
that  will  reduce  total  emissions  at  least 
cost.  For  example,  a  manufacturer  may 
choose  a  vehicle  design  based  on  clean 
fuels  that  substantially  reduce 
evaporative  and  refueling  emissions. 
This  approach  would  allow  a  lesser 
decrease  in  exhaust  emissions,  perhaps 
reducing  the  sophistication  and  cost  of 
the  otherwise  required  emission  control 
hardware. 

Current  prop'ams  only  test  properly 
maintained  and  used  vehicles  to 
determine  compliance,  i.e.,  to  determine 
whether  a  recall  should  be  ordered.  The 
new  0.2  gram  per  mile  composite  in-use. 


VOC  standard  and  the  new  3.4  gram  per 
mile  in-use  CO  standard  apply  to  all 
vehicles  in  service  regardless  of 
maintenance  and  use.  Hence,  all  cars 
would  be  included  in  recall  testing.  Such 
an  approach  allows  the  manufacturer 
the  opportunity  of  achieving  compliance 
by  targeting  efforts  toward  developing 
more  durable  and  tamper-free  emission 
control  designs  or  components.  As  an 
option.  EPA  will  allow  the  manufacturer 
to  request  the  exclusion  of  obviously 
tampered  cars  from  a  recall 
investigation.  In  this  case  the  numerical 
standard  would  be  reduced  by  the 
amount  EPA  estimates  to  be  due  to 
tampering  on  conventional  gasoline 
vehicles. 

The  proposed  program  would  also 
allow  vehicle  manufacturers  the 
flexibility  of  averaging,  banking,  and 
trading.  The  averaging  mechanism 
would  be  based  on  the  diesel  particulate 
averaging  regulations  (48  FR  33456). 
Under  this  allowance,  the  manufacturer 
must  identify  an  emission  "limit"  and 
project  the  model  year  sales  for  each 
clean  fuel  engine  family.  The  production 
weighted  average  of  these  limits  must  be 
equal  to  or  less  than  the  in-use  emission 
performance  standard. 

The  trading  and  banking  of  emission 
credits  can  fulher  reduce  compliance 
difficulties,  and  help  preserve  model 
availability.  As  currently  envisioned, 
manufacturers  could  earn  credits  by 
producing  vehicles  that  are  cleaner  than 
the  performance  standards.  The  credits 
may  be  sold  or  traded  to  other 
manufacturers  with  engine  families 
whose  family  limits  are  above  the 
emission  performance  standard.  They 
could  also  be  used  for  demonstrating 
compUance  with  the  performance 
standard  in  the  future. 

A  number  of  issues  related  to 
emission  credits  will  be  addressed  in 
subsequent  rulemaking  actions.  These 
include  the  specific  form  and  units  of  the 
credits,  and  possible  expiration  time 
limits,  upper  limits  on  the  trading  value 
of  credits  to  prevent  unfair  trading 
practices,  and  development  of  credits  in 
advance  of  the  compliance  dates  of  the 
program. 

b.  Compliance  date.  EPA  is 
considering  a  range  of  dates  from  1997 
to  2002  as  the  time  after  which  all  new 
vehicles  must  meet  the  composite  in-use 
standard.  Earlier  dates  would  provide 
less  leadtime  for  the  development  of 
technology,  but  would  assure  that  such 
vehicles  represent  a  larger  proportion  of 
the  motor  vehicle  fleet  by  the  attainment 
date.  Later  dates  would  provide  more 
leadtime  for  technology  development, 
but  would  mean  a  lesser  proportion  of 
the  fleet  would  be  such  vehicles. 
Comments  are  requested  on  whether 


EPA  should  phase  in  the  program  by 
requiring  a  proportion  to  new  vehicle 
sales  to  meet  the  standard  prior  to  the 
100  percent  compliance  date.  Comments 
are  also  requested  on  the  alternative  of 
phasing  in  the  program  by  requiring 
earlier  compliance  with  die  3.4  gram  per 
mile  CO  standard  and  the  0.2  gram  per 
mile  HC  standard. 

c.  Geographic  area  covered.  EPA  is 
proposing  to  apply  the  clean  vehicle 
standards  to  all  new  vehicles  sold  in  the 
South  Coast  Air  Basin.  The  Agency  is 
requesting  comment  on  whether  the 
requirement  should  be  applied 
statewide.  California's  vehicle  emission 
standards  have  historically  applied 
statewide,  and  such  an  approach  would 
provide  a  consistent  program  dealing 
with  California's  other  nonattainment 
cities.  In  this  regard,  EPA  is  currently 
under  a  legal  obligation  to  implement 
FIP  programs  in  Sacramento,  Kem 
County,  Ventura,  and  Fresno.  Statewide 
application  would  ease  the  significant 
noncomplying  vehicle  problem 
described  below. 

A  statewide  program,  however,  would 
impose  burdens  on  people  not  Uving  or 
driving  in  California's  nonattaiiunent 
areas.  Therefore,  the  Agency  is 
requesting  comments  on  how  to  balance 
the  air  quaUty  objective  of  the  FIP  with 
the  apparent  desirability  of  limiting  the 
clean  vehicle  program  to  more  restricted 
geographic  boundaries. 

d.  Non-ultra  clean  vehicles. 
Attainment  of  the  ozone  ambient  air 
quality  standard  by  2010  will  require 
that  the  averge  emissions  of  the  motor 
vehicle  fleet  be  essentially  the  same  as 
the  standards  being  proposed  for  new 
vehicles.  In  this  regard,  any  vehicle 
operating  in  the  Los  Angeles  area  by 
2010  that  was  designed  to  less  stringent 
standards  will  adversely  affect 
necessary  fleet  average  emission  level. 
Examples  of  such  vehicles  include:  (1) 
Vehicles  produced  before  the  initial 
compliance  date  of  the  new  in-use 
standards,  (2)  vehicles  built  to  less 
stringent  standards  that  are  brought  into 
the  Basin  by  new  residents,  and  (3) 
vehicles  driven  into  the  Basin  by 
visitors. 

While  the  need  to  accoimt  for  the  first 
type  of  vehicle  in  the  attainment 
demonstration  is  rather  obvious,  that 
associated  with  the  immigration  of 
vehicles  may  not  be.  However,  the 
significance  of  these  vehicles  relative  to 
attaining  the  ambient  standard  can  be 
illustrated  by  reviewing  the  available 
vehicle  registration  and  roadside  survey 
data.  Currently,  about  20  percent  of  the 
vehicles  registered  in  California  were 
not  originally  sold  in  the  State.  Also,  at 
least  2  percent  of  the  vehicles  on  the 
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road  in  the  Los  Angeles  area  are  driven 
by  visitors.  Unless  addressed  as  part  of 
the  dean  vehicle  strategy,  these  dirtier 
vehicles  represent  a  very  serious 
impediinent  to  cleaner  air  in  the  South 
Coast  area.  Thoefore,  to  ensure 
attainment,  the  PIP  program  must 
include  measures  to  eliminate  or  offset 
emissions  from  these  noncomplying 
sources. 

EPA  sequests  comments  on  additional 
approadies  for  dealing  with  this 
problem.  Some  options  include: 

1.  Requiring  sufficient  vehicles  below 
the  0.2  standards  to  offset  the  emissions 
from  higher  onitting  vehicles. 

2.  Allowing  higher  emitting  vehicles  to 
be  cqierated  in  the  Basin  only  if  their 
owners  obtained  apppropriate  emission 
credits  from  owners  of  vehicles  emitting 
less  than  the  standard. 

3.  Restricting  the  use  of  higher 
emitting  vehicles  in  the  Basin  through 
registration  restrictions,  economic 
disincentives  such  as  higher  registration 
fees  for  older  vehicles,  banning 
unregistered  non-complying  vehicles 
from  the  South  Coast  area,  eta 

EPA  not  only  requests  comments  on 
these  options  but  also  requests  other 
options  that  would  deal  with  the 
problem.  Also  since  later  compliance 
dates  (discussed  above)  would  provide 
less  time  for  vehicle  turnover  and  hence 
more  older  higher  emitting  vehicles  in 
the  fleet  in  2010,  EPA  solicits  comments 
on  the  tradeoffs  involved  between  this 
issue  and  the  compliance  date  one. 

e.  Compliance  procedures,  EPA  will 
need  to  promulgate  testing 
specifications  for  all  candidate  fiiel 
types.  The  Agency  would  also  establish 
tmiform  methods  for  measuring  ethanol, 
acetaldehyde,  and  possibly  other 
pollutants  which  are  not  emitted  in 
significant  quantity  from  gasoline, 
diesel,  or  methanol  vehicles  but  may  be 
from  vehicles  using  other  fuels. 
.  EPA  is  not  now  proposing  speciflc 
changes  to  the  current  or  proposed  test 
procedures  for  exhaust,  evaporative,  or 
running  loss  emissions.  For  refueling 
emissions,  EPA  would  determine  the 
effectiveness  for  California's  Stage  II 
vapor  recovery  system  or  would  test  any 
vehicles  that  elected  to  use  onboard 
tjrpe  refueling  controls.  The  gram  per 
mile  refueling  emissions  would  be 
included  in  the  composite  emission  level 
of  a  vehicle  for  compeirison  to  the  m-use 
standard. 

EPA  will  establish  a  formula  for 
combining  all  of  the  mass  emission 
measurements  from  the  test  modes  into 
a  single  gram  per  mile  value.  The  in-use 
emission  rates  for  the  important  organic 
compotmds  present  in  vcdiicle  emissions 
would  be  combined  into  a  sii^e  "^CX; 
ozone  equivalent**  value  using  relative 


ozone  reactivity  fectors  established  by 
later  rulemaking. 

f.  Fuel  availability,  distribution,  and 
use.  The  composite  in-use  standard  is  of 
sufficient  stringency  that  EPA 
contemplates  the  likely  need  for  the  use 
of  cleaner  fuels  (i.e.,  alternative  fuels  or 
reformulated  gasoline]  in  these  future 
vehicles.  Hence,  the  Agency  will 
establish  regulations  in  the  future  that 
assure  the  necessary  fuels  are 
conveniently  available  and  distributed 
in  the  volumes  necessary  to  assure  their 
use  in  the  vehicles.  The  detaUs  of  such 
requirements  would  be  included  in  a 
subsequent  proposal.  Of  course,  any 
state  program  would  need  to  include 
such  measures  to  be  able  to  demonstrate 
equivalent  emissions  reduction. 

g.  Implementation  regulations.  EPA  is 
not  proposing  at  this  time  the  myriad  of 
implementing  regulations  that  would  be 
necessary  to  assure  the  smooth 
operation  of  this  program.  While  EPA 
solicits  comment  at  this  time  on  the 
general  elements  and  procedures  that 
would  be  necessary,  a  detailed  proposal 
covering  these  details  will  be  published 
at  an  appropriate  futiu«  date. 

3.  Solicitation  of  Conunent 

EPA  solicits  comment  on  the  proposed 
backstop  measure,  and  whether  the 
approadi  of  establishing  an  aggressive 
program  of  ultra  clean  vehicle  emission 
control  is  preferable  to  requiring 
reductions  in  vehicle  use  which  would 
have  equivalent  air  quality  impacts. 

H.  Committal  FIP— Option  II 

1.  Description  of  the  FIP 

FIP  Option  n  is  called  a  committal  FIP 
because  it  consists  largely  of 
enforceable  commitments  by  EPA  to 
promulgate  fully  enforceable  CO  and 
VOC  ndes  in  the  future.  All  the  core 
control  measures  (section  VU.B.)  and 
Group  D  ultra  clean  motor  vehicle 
backstop  program  (VII.G.)  would  remain 
the  same  in  the  committal  HP.  All  of  the 
Groups  A,  B,  and  C  backstop  rules 
(V1IJ3.,  VII.E.,  and  VDJ.)  would  become 
commitments  in  the  committal  FIP 
Option  n. 

The  conunittal  FIP  credits  the  same 
emissions  reductions  over  time  as  does 
the  complete  attainment  FIP  Option  L 

2.  Summary  of  Commitments 

EPA  commits  to  promulgate  rules  for 
CO  and  VOC  emissions  categories 
described  below  by  January  1. 1995.  The 
Group  A  rules  would  take  effect  January 
1. 1990.  Thus,  they  would  become 
effective  at  the  same  time  as  the  Group 
A  backstop  rules  described  in  the 
complete  attainment  FIP  Option  L  The 
Group  B  and  C  rules  would  take  effiect 


between  January  1, 1997  and  January  1, 
2002. 

For  all  the  Group  A  sources,  i.e.. 
stationary  and  area  sources,  the  rules 
would  be  promulgated  in  such  a  way  as 
to  provide  VOC  reductions  of  30  percent 
in  each  five  year  period  bom  January  1, 
1996  to  December  31, 2010.  Emissions 
would  be  capped  at  the  1987  or  1990 
level,  depending  on  the  source  category. 
Thus,  emissions  in  the  year  2010  would 
be  projected  to  be  only  10  percent  of  the 
capped  emissitms  of  1987  or  1990.  After 
2010,  each  source  would  be  required  to 
maintain  its  emission  level  to  an  amount 
no  higher  than  its  2010  level  except 
where  emissions  levels  are  traded 
among  polluters. 

For  Group  B  sources,  Le^  locomotive, 
aircraft,  and  ships,  the  rules  will  provide 
for  limited  growth  in  VOC  emissions.  In 
2010,  emissions  from  this  group  will  be 
allowed  to  total  26  percent  more  than  in 
1987. 

For  Group  C  sources,  i.e..  other  mobile 
sources,  the  CO  and  VOC  rules  will  be 
promulgated  in  sets  with  each  set 
addressing  one  subgroup.  EPA  may  also 
promulgate  measures  to  influence  or 
restrict  the  operation  of  non-complying 
units  if  necessary  to  achieve  the  target 
CO  reduction  in  2004  or  the  target  VOC 
reduction  in  2010.  CO  emissions  in  2004 
from  this  group  will  be  limited  to  47 
percent  of  their  1987  level,  and  VOC 
emissions  in  2010  will  be  limited  to  25 
percent  of  their  1987  level.  In  the 
alternative  of  a  CO  attainment  date  of 
2000.  CO  emissions  in  2000  will  be 
limited  to  77  percent  of  their  1987  level. 

The  cm  Part  52  rules  section  offers 
for  public  comment  committal  rules  for 
the  committal  FIP  source  categories.  The 
committal  rules  include  an  enforceable 
schedule  by  which  fraditional  regulatory 
measures  would  be  promulgated  as 
enforceable  requirements  and  a 
description  of  the  source  categories  or  a 
description  of  the  polluting  sources. 

A  more  detailed  description  of  source 
categories  afready  appears  above  under 
the  discussion  of  Option  I,  the  complete 
attainment  FIP.  The  committal  rules  are 
proposed  as  alternatives  to  the 
preceding  backstop  rules  and  therefore 
have  the  same  codification. 

3.  Description  of  Group  A  Categories  to 
be  Controlled 

a.  Industrial  and  commercial  solvent 
use.  These  rules  would  apply  to  any 
distributor  or  commercial  user  of 
industrial  solvent  or  industrial/ 
commercial  coatings.  The  category 
includes  several  subcategories  as 
follows: 

(1)  Petroleum  andoperchloroethylene 
dry  cleaning. 


(2)  Metal  cleaning  and  degreasing. 

(3)  Surface  coating  and  solvent 
operations  (architectural,  automobile 
assemble  and  refinishing,  marine 
vessels,  aerospace  assembly,  wood 
fumitiue,  misoellaneous  wood  products, 
wood  flatstock.  and  other  industrial 
surfaces).        1 

(4)  Graphic  art/printing. 

(5)  Architectural  coatings. 

b.  Manufacture  of  products  containing 
VOCs.  This  group  would  include 
facilities  that  manufacture,  fabricate,  or 
blend  chemicals,  pharmaceuticals,  or 
rubber  products. 

c.  Disposal  of  materials  containing 
VOCs.  These  rules  would  apply  to 
disposal  of  biodegradable  solid  waste 
Amissions  from  sanitary  landfills  and 
waste  solvent  processed  at  publicly 
owned  treatment  works. 

d.  Food  preparation.  This  group  would 
include  seven  subcategories  as  follows: 

(1)  Bakery  products. 

(2)  Food  and  kindred  products. 
(3J  Wine  and  brandy  making. 

(4)  Fruit  and  vegetable  preservation. 

(5)  Grain  mill  products. 

(6)  Vegetable  oil  production. 

e.  Petroleum  and  natural  gas 
extraction,  processing  and  storage.  This 
group  would  include  eight  subcategories 
as  follows: 

(1)  Oil  and  gas  extraction. 

(2)  Liquid  gas  production. 

(3)  Petroleum  refining. 

(4)  Petroleum  coke  production. 

(5)  Petroleum  and  gasoline  marketing 
(bulk  plants  and  terminal  storage  tanks 
and  terminals,  marine  vessel  operations, 
gasoline  fueling  of  boats,  tank  trucks, 
service  stations). 

(6)  Pipe  lines  (equipment  related- 
heaters).        ,  I 

(7)  Offshor^  oU  production. 


f.  Consumer  and  pesticide  products. 
These  rules  would  include  the  following 
general  categories: 

(1)  Animal  products. 

(2)  Automotive  and  Industrial 
products  (windshield  washer  fluid, 
windshield  spray  deicer). 

(3)  Consumer  pesticide  products. 

(4)  Food  products. 

(5)  Household  products  (deodorants, 
cleaners,  polishes). 

(6)  Paints  and  finish  products. 

(7)  Personal  Care  Products  (hair 
sprays,  shampoos). 

(8)  Other  products  not  classified  under 
A(l)(a-^). 

The  rules  would  reduce  VOC  content 
of  propellents  and  solvents  in  these 
products. 

g.  Pesticide  products.  This  rule  would 
apply  to  the  following  agricultural  and 
non-agricultural  pesticide  product 
categories: 

(1)  Disinfectants. 

(2)  Fungicides. 

(3)  Herbicides. 

(4)  Insecticides. 

(5)  Rodenticides.     , 

(6)  Other  pesticide  products. 

h.  Livestock  waste  operations.  These 
rules  would  include  control  of  emissions 
from  livestock  waste  from  the  following 
categories: 

(1)  Open  range  operations. 

(2)  Open  facilities. 

(3)  Open  confinement  facilities. 

(4)  Total  confinement  facilities. 

4.  Description  of  Group  B  Categories  to 
be  Controlled 

These  rules  will  apply  to  VOC 
emissions  on  line-haul  locomotives, 
aircraft,  and  ocean-going  ships  while 
operating  in  the  South  Coast  Air  Basin. 


5.  Description  of  Group  C  Categories  to 
be  Controlled 

These  rules  will  apply  to  VOC  and  CO 
emissions  of  all  other  off-highway 
mobile  sources,  including: 

(1)  Marine  vessels  not  included  in 
Group  B. 

(2)  Pleasure  boats. 

(3)  Off-highway  vehicles  (recreational 
construction,  airport  service,  etc). 

(4)  Mobile  utility  equipment 
(generators,  pumps,  compressors, 
refrigeration  units,  cranes,  lifts,  etc.). 

(5)  Commercial  and  residential  lawn 
garden  equipment. 

L  Design  of  the  FIP 

1.  Attainment  Demonstration 

a.  Emissions  inventory.  In  accordance 
with  Emission  Inventory  Requirements 
for  Post-1987  Ozone  State 
Implementation  Plans  (EPA-450/4-88- 
19)  and  in  Emission  Inventory 
Requirements  for  Post-1987  Carbon 
Monoxide  State  Implementation  Plans 
(EPA-450/4-88-20),  EPA  has  elected  to 
use  1987  as  a  base  year  for  the 
emissions  inventory.  The  inventory 
provided  in  the  AQMP  uses  1985  base 
year,  but  an  essentially  complete  draft 
1987  inventory  was  available  from  ARB. 
Ilie  highway  mobile  source  portion  of 
that  inventory  was  not  complete,  and  in 
any  case  EPA  is  substituting  its  own 
hi^way  inventory.  Another  adjustment 
made  to  the  inventory  was  the  exclusion 
of  ethane  fiom  certain  stationary  source 
categories.  (California  considers  ethaite 
to  be  photochemically  reactive,  where 
as  EPA  does  not  and  so  excludes  it  from 
the  definition  of  VOC.)  Finally,  EPA 
made  independent  estimates  of  some 
source  categories  that  would  be  subject 
to  federal  control  measures  under  the 
proposed  FIP.  A  summary  of  the 
baseline  inventory  is  presented  in 
Tables  2,  3,  and  4. 


Table  2.— Baseune  VOC  Emissions,  Summer  Day 


[Tont  par  day] 


Industrial  and  Convnerdal  Solvants 

VOC-Using  Manufacturing  Procosaoi- 
Disposal  o>  VOC  Matart^. 


Food  and  AgricuNurai  Induatty 

Pelrolaum  Produoiion  and  t*mM«n^.. 

Consumar  SolvarS  Uaa 

PesUcidea 


Livestocfc  OparaliDna 

Miscallaneous  Sources  also  Covered^ 


Total  Under  Statjonaiy  Backstop.. 


Stationary  Comtxjstion  Sources.. 
Ottier  Stationary.-. 


Total  Stationary... 


Highway  Mobile  Sources . 


Marine  Vessel  Loading.. 
Other  Mobile  Sources... 


1965 


355.8 

16.0 

5S 

7* 

83.4 

101.7 

9.0 
37.9 
40.7 


658.1 

37.6 

1.7 


697.5 


766.7 

3.7 

83.2 


1967 


39^4 

16.3 

S.S 

7J 
83.6 
112.6 
10.1 
37.4 
43.8 


709.6 

39.6 

1.8 


751.0 


667.3 

3.7 

80.0 


2000 


383.7 

20.5 

2J 

7.8 

80J 

127.1 

10.8 

39.4 

44.3 


715.9 
46.9 

ia 


764.6 


421.5 

4.0 

116.5 


2010 


415.1 

21.7 

8.7 

7M 

82.7 

139.7 

11.7 

40.6 

47.6 


768.5 

48.3 

2.0 


819.8 


901J 

4.1 

1345 
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[Tonspwdcyl 
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1965 

1907 

2000 

2010 

Tow  MnM*                                                        .„ 

8S3.S 

751.0 

542.0 

630.0 

Total  n«tiJn«  VQC  S^MMW  |n«W^ffy  ....      .... 

1.551.1 

1,502.0 

1.306.6 

1.450.7 

Table  3.— Baseline  CO  Emissions.  Winter  Day 

(Tons  par  dayl 


1985 

1967 

2000 

2010 

MghMy  licMla  .$<Wrcn    ,           ,     ,                                                

5.525 

see 

115 

5.159 

aso 

116 

4.67S 
6SS 

113 

5.367 

nitMr  liiAitf  $«vc«t - >.,.-          ■    -,               ,      .,   . 

602 

Stalionwy ., ., 

116 

Tot^  BaMina  CO  WWbite  bniMk^ ,  , 

6.009 

5.664 

5.314 

6,066 

Table  4.— NOx  Baseline  Inventory 

[Toni  par  day.  amual  awafagal 


1965 

1967 

2000 

2010 

HighMy. 
OtharMoMa.. 

266 
619 
135 

262 
600 

140 

254 

477 
173 

271 
664 

182 

Toli<_- 

1.040 

1,022 

904 

1.017 

Highway  mobile  sources  «iiit  a 
significant  fraction  of  the  VOC  NO,, 
and  especially  the  CO  in  the  air  basin. 
EPA  used  M(»ILE4  and  CALM  (a 
California-specific  version  of  MOBILE4) 
to  estimate  their  emissions.  Although 
ARE  has  its  own  mobile  emissions 
model  versions  of  EMPAC7.  it  could  not 
be  used  for  a  nimiber  of  reasons.  First  it 
does  not  allow  the  examination  of 
multiple  scenarios  that  was  necessary  to 
evaluate  the  effiect  of  proposed  gasoline 
volatility,  clean  fuels,  and  oxygenated 
fuels  FIP  measures.  Second,  the  version 
available  at  the  time  of  these 
evaluations  was  EN{FAC7D,  which  does 
not  include  evaporative  running  losses 
as  MOBILE4  does.  These  emissions  are 
significant,  and  become  a  larger  fraction 
of  the  total  over  time  as  controls  on  the 
other  emission  fractions  become 
effective.  Third,  in  the  time  svailable  it 
would  not  have  been  possible  to  adjust 
EMFAC7  for  the  sub-basin  analyses 
performed  for  the  CO  attainment 
demonstration. 

The  principle  changes  made  by  EPA 
to  its  MOBn^  emission  factor  model 
involve  revisions  to  the  vehicle  emission 
rates  for  all  polhitants  to  reflect  the  fact 
that  the  California  fleet  has  been  subject 
to  more  stringent  new  vehicle  emission 
standards  over  the  years.  New  estimates 
were  also  required  for  ARB's  more 
recently  adopted  but  not  yet 
implemented  standards,  which  go 
beyond  any  dealt  with  by  MOBILE4. 


EPA  also  used  its  best  judgment  of  the 
effectiveness  of  most  of  the  selected 
strategies.  This  evaluation,  however, 
was  done  very  quickly  because  of  the 
court-ordered  FIP  deadline,  and  may  be 
subject  to  revision.  Also  the  modeling 
assiunptions  do  not  attempt  to  account 
for  any  emission  reductions  from  three 
emission  control  measures  which 
California  has  adopted  but  not  yet 
implemented:  on-board  diagnostics, 
enhanced  emissions  recall,  and  more 
stringent  mechanic  training  and 
licensing.  These  measures  are  unlike 
any  for  which  EPA  has  estimated 
benefits  in  the  past. 

In  the  months  since  EPA  constructed 
the  HP  inventory,  ARB  has  issued  a 
revised  mobile  source  emission  model, 
EMFAC7E.  This  model  contains  ARB's 
estimates  of  evaporative  running  losses 
and  of  the  benefits  of  the  three  measures 
EPA  did  not  quantify.  ARB  has  provided 
documentation  for  its  revised  model  to 
EPA.  and  this  information  is  in  the 
docket  In  addition,  ARB  is  scheduled  to 
publish  in  September  a  revision  to  its 
California  Post-1987  Motor  Vehicle  Plan 
which  will  contain  emission  reduction 
estimates  for  fuel  volatility  and  other 
control  measures  such  as  its  proposed 
low  emission  vehicle  program. 

EPA  has  received  the  EMFAC7E 
material  too  recently  to  contemplate  any 
revisions  to  this  proposal  based  on  it 
EPA  invites  public  comments  on  the 
material  itself.  Based  on  this  review  and 
these  comments  EPA  may  make 
inventory  and  effectiveness  adjustments 
in  the  final  FIP.  Such  technical 
adjustments  would  require  or  allow 
changes  in  the  control  measures  and/or 
advance  the  attainment  dates. 

Because  of  the  nature  of  the  CO 
problem  in  the  South  Coast  Air  Basin. 
EPA  deemed  it  necessary  to  alter  the 
"modified  rollback"  approach  used  in 
the  SCAQMP.  Instead  of  basing  the  CO 


inventory  and  projections  and 
attainment  demonstration  on  5  kilometer 
square  grid  cells.  EPA  used  Regional 
Statistical  Areas  (RSAs),  which  are 
larger.  Conchisions  based  at  this  scale 
will  be  less  dependent  on  traffic 
conditions  and  projections  very  close  to 
the  CO  ambient  monitors.  Since  the  CO 
peak  appears  in  the  very  early  morning 
hours,  it  must  be  due  not  just  to  rush 
hour  CO  emissions  in  the  immediate 
vicinity  of  the  monitors,  but  rather  to 
emissions  fivm  a  larger  area.  Also, 
conclusions  based  on  projections  of 
vehicle  miles  traveled  (VMT]  may  be 
too  dependent  on  the  relatively 
uncertain  projections  In  cells  right  near 
a  monitor.  The  law  of  averages  suggests 
using  a  larger  area.  Thus,  for  highway 
emissions  estimates  EPA  combined  the 
VMT  and  ^)eed  projections  provided  by 
SCAG  for  RSAs  with  the  vehicle 
emission  factor  projections  from  CALI4. 

b.  Modeling.  The  Guideline  on  Air 
Quality  Models  (Revised)  (EPA-450/2- 
78-027R  July  1988  and  Supplement  A. 
July  1987]  provides  reconmiendations  on 
air  quality  modeling  techniques  that 
should  be  applied  to  State 
Implementation  Plan  revisions.  It  serves 
to  identify,  for  all  interested  parties, 
those  techniques  and  data  bases  EPA 
considers  acceptable.  It  is  not  intended 
to  be  a  compendium  of  modeling 
techniques.  Rather,  it  should  serve  as 
basis  by  which  air  quality  managers, 
supported  by  sound  scientific  judgment 
have  a  common  measure  of  acceptable 
technical  analysis. 

The  federal  plan,  like  State  - 
Implementation  Plans,  must  provide  an 
analysis  to  demonstrate  that  the 
identified  control  strategies  in  the  plan 
are  adequate  to  attain  the  NAAQS  for 
ozone  and  CO.  This  demonstration  is 
generally  accomplished  through  air 
quality  dispersion  mode'ing.  Generally, 


the  procedure  consists  of  obtaining 
meteorologicfd,  air  quality,  and 
emissions  data  for  inputs  to  the 
appropriate  models;  estimating  the 
changes  in  emissions  of  existing 
regulations  and  future  growth:  dien 
using  the  model  to  estimate  the  future 
year  ambient  air  quality  impacts  and  to 
estimate  the  emission  reductions 
necessary  to  bring  the  ambient  air 
quality  levels  down  to  the  level  of  the 
NAAQS. 

While  implementation  plans  covering 
the  complex  problems  and  long  time 
frames  contemplated  in  this  notice  must 
"demonstrate  attainment"  the 
demonstratioo  is  not  considered  the 
final  product  dealing  with  the  issue  of 
analyzing  the  achievement  of  the 
standards.  Revisions  to  the  analyses 
must  be  carried  out  in  order  to  account 
for  improvements  in  our  understanding 
of  the  technical  issues  associated  with 
air  pollution  control  and  with  more 
recent  and  acciu-ate  data  on  the 
variations  of  actual  emission  and 
growth  patterns  versus  the  projections 
upon  which  the  plans  are  initially  based. 
The  attainment  demonstration  serves  as 
an  initial  estimate  of  the  level  of 
emission  reductions  required  to  attain 
the  standards,  but  will  necessarily  be 
modified  and  updated  at  a  later  time  to 
ensure  that  the  attainment  goals  will 
indeed  be  reached. 

(1)  Ozone  modeling.  The  model 
preferred  by  EPA  for  ozone  SIP 
modeling  is  the  Urban  Airshed  Model 
(UAM).  EPA  proposes  to  use  the  UAM 
in  its  attainment  demonstration.  The 
most  recent  update  to  this  model  was 
used  in  the  recent  South  Coast  SIP.  The 
model  underwent  rigorous  model 
performance  and  sensitivity  evaluations 
before  it  was  used  in  the  SIP 
development  The  time  period  modeled 
covered  a  three  day  ozone  episode 
where  ambient  concentrations  reached 
the  design  concentration  of  0.36  ppm  on 
the  second  and  third  days  of  the 
episode.  The  EPA  will  use  the  same 
modeling  episode  with  some  revisions  to 
the  base  emission  inventory,  specifically 
the  inclusion  of  running  losses  from 
mobile  sources. 

Ozone  is  not  a  directiy  emitted 
pollutant,  but  rather  is  formed  in  the 
lower  troposphere  through  a  series  of 
chemical  reactions  involving  VOCs  and 
NOx  in  the  presence  of  sunlight.  The 
conventional  approach  to  reducing 
ozone  concentrations,  embodied  in 
EPA's  regulations,  is  to  control  VOC 
emissions  radier  than  NOx  emissions. 
SCAQMD  used  the  UAM  to  evaluate  the 
feasibility  of  this  conventional 
approach.  It  was  found  that  when 
population  and  economic  growth  were 


taken  into  account  if  all  available  VOC- 
only  emission  controls  (controls  which 
would  affect  VOC  emissions  with  no 
impact  on  NOJ  were  applied,  the  ozone 
NAAQS  could  not  be  reached.  The 
modeling  analysis  indicated  that 
measures  which  significantiy  reduced 
NOx.  as  well  as  VOC  would  be 
required.  The  SCAB  also  exceeds  the 
standards  for  NOi  and  PMie.  The  NOi  is 
formed  from  NO.  emissions  and  the  high 
PMio  concentrations  are  heavily 
influenced  by  nitrate  aerosols  which  are 
formed  from  NOx  through  a  series  of 
chemical  reactions.  Therefore,  the 
SCAQMD  is  implementing  NOx  controls 
to  reduce  the  ambient  concentrations  of 
NOa  and  PMi». 

The  underlying  assumption  made  by 
EPA  in  estimating  the  emission  controls 
necessary  to  attain  the  ozone  NAAQS, 
is  that  significant  NOx  emission 
reductions  will  occur,  either  through 
locally  adopted  measures  or  through 
changes  accompanjring  VOC  emission 
reduction  measures.  These  NOx 
reductions,  however,  are  not  considered 
to  be  an  integral  part  of  the  FIP  emission 
controls,  but  rather  a  condition  which 
must  be  considered  in  estimating  the 
necessary  VOC  emission  reduction 
targets.  The  modeling  results  indicate 
that  by  accounting  for  NOx  1°  this 
manner,  the  estimate  of  the  VOC 
reductions  should  represent  the  upper 
bound  of  the  necessary  control  level 
which  would  bring  the  South  Coast  Air 
Basin  into  attainment 

There  are  two  methods  by  which  the 
UAM  can  be  used  to  indicate  whether 
identified  emission  controls  are 
sufficient  to  attain  the  standards.  The 
most  rigorous  method  involves  applying 
each  individual  control  measure  to  the 
appropriate  sotm%  qategories  on  a 
spatial  and  temporal  basis  and  then 
running  the  model  to  see  the  effect  on 
the  ambient  air  quality.  The  other  option 
is  to  reduce  the  emissions  in  a  more 
generalized  manner  and  to  use  the 
model  to  identify,  for  lack  of  a  better 
term,  a  "carrying  capacity"  of  VOCs  and 
NOx  which  will  bring  the  ambient 
concentrations  down  to  the  level  of  the 
NAAQS.  The  former  method  takes  full 
advantage  of  the  capabilities  of  the 
UAM  model,  but  is  highly  dependent  on 
the  precision  of  the  input  data.  The 
latter  method  yields  a  total  emission 
reduction  target  without  expliciUy 
accounting  for  the  subtieties  of  proposed 
controls,  but  it  still  has  the  advantage  of 
providing  an  accurate  simulation  of  the 
physical  and  chemical  properties  of  the 
polluted  urban  atmosphere  and  the 
probable  effects  of  controls. 

For  the  Federal  Plan,  the  EPA  has 
used  a  combination  of  the  above 


approaches.  The  SCAQMD  SIP  analysis 
took  the  first  of  the  above  approaches. 
The  nature  of  the  measures  proposed  in 
the  Federal  Plan  does  not  however,  lend 
itself  to  such  precise  spatial  and 
temporal  specificstion.  The  SCAQMD 
analysis  does  estabUsh  a  good  estimate 
of  what  it  will  take  to  achieve  the 
standards  in  the  basin;  it  also  applies 
controls  to  almost  every  conceivable 
source  in  the  basin.  From  this  a 
"carrying  capacity"  has  effectively  been 
established.  Although  the  Federal 
measures  are  somewhat  less  precise 
than  the  locally  proposed  measures, 
they  are  being  applied  to  the  same 
sources.  Therefore,  the  EPA  is  using  the 
SCAQMD  attainment  analysis,  with  the 
aforementioned  modifications  to  the 
emission  inventory,  to  establish  the 
carrying  capacity  of  VOC  and  NOx  and 
is  compariiig  the  emission  reductions 
from  the  Federal  measures  against  that 
carrying  capacity  for  purposes  of  the 
attainment  demonstration. 

From  the  above  analysis  EPA  has 
determined  that  a  VOC  emission 
reduction  of  approximately  86%  is 
necessary  to  bring  the  basin  into 
attainment  of  the  ozone  NAAQS.  This  is 
based  on  the  assumption  that  the  NO. 
emissions  are  reduced  by  82%.  As  stated 
earlier,  these  numbers  represent  our 
current  estimate.  The  target  date  for 
reaching  attainment  is  well  into  the 
future.  There  will  necessarily  be  a 
number  of  iterations  of  this  analysis  as 
we  get  more  accurate  estimates  of  the 
emissions  and  growth  in  the  coming 
years. 

(2)  Carbon  monoxide  modeling.  The  8- 
hour  primary  NAAQS  for  CO  is 
frequentiy  exceeded  in  the  SCAB.  The 
primary  NAAQS  for  CO  is  defined  as  an 
ambient  concentration  of  9  ppm  for  an  8- 
hour  average,  not  to  be  exceeded  more 
than  once  per  year.  To  demonstrate 
attainment  control  strategies  must  be 
identified  to  reduce  the  "highest  second 
high"  CO  concentration  to  the  level  of 
Uie  8-hour  average  CO  NAAQS.  For  the 
SCAB,  the  "highest  second  high" 
ambient  concentration  is  23.4  ppm, 
which  occurred  during  the  night  of  12-13 
December  1988  at  Uie  Lynwood 
monitoring  station  in  south-central  Los 
Angeles  county. 

EPA  guidance  on  carbon  monoxide 
modeling  is  primarily  focused  on 
techniques  for  estimating  hot-spot  CO 
impacts  (localized  impacts  from  nearby 
roadways).  The  recommended 
techniques  for  hot-spot  analyses  utilize 
line  source  models  which  simulate  the 
emissions  and  associated  impacts  from 
a  very  small  number  of  roadway  links. 
Data  analysis,  however,  indicates  that 
the  CO  non-attainment  problem  in  the 
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South  Coast  Air  Basin  is  not  solely 
related  to  hot-spots,  but  is  rather  a 
problem  over  a  wide  geographic  area. 
EPA  guidance  on  area-wide  CO 
problems  is  to  consider  it  on  a  case-by- 
case  basis,  without  specifically 
identiiying  a  recommended  model.  To 
further  complicate  the  situation,  the 
highest  concentrations  occur  over  this 
area  under  stagnation  conditions 
(prolonged  periods  of  very  li^t  winds). 
EPA  does  not  have  any  recommended 
procedures  appropriate  for  this 
circumstance.  The  guidance  suggests 
that  "*  *  *  techniques  specific  to  the 
situation  and  location  must  be 
developed.  Such  techniques  might 
include  empirical  models  or  box 
models." 

When  the  SCAQMD  analyzed  the  CO 
problem  in  the  basin,  they  diose  to  use  a 
modified  rollback  approach  wherein 
they  assumed  that  the  CO 
concentrations  which  have  been 
measured  at  various  monitors  in  the 
area  are  directly  proportional  to  the  CO 
emissions  in  the  immediate  vicinity  of 
the  individual  monitor.  They 
accomplished  this  by  dividing  the  area 
into  five  kilometer  grid  cells  and  then 
assumed  that  the  only  emissions 
affecting  a  given  CO  monitor  were  from 
the  grid  cell  in  which  the  monitor 
happened  to  be  located.  EPA  did  not 
find  that  technique  to  be  acceptable. 
EPA  has  concluded  that  emissions  from 
a  wider  area  must  be  considered  when 
analyzing  the  elevated  CO 
concentrations  in  the  basin.  Also,  EPA 
guidance  indicates  that  modified 
rollback  techniques  are  not  the  most 
appropriate  method  for  analyzing  CO 
problems  unless  it  shows  that  the  area 
can  be  brought  into  attainment  through 
the  Federal  Motor  Vehicle  Control 
Program. 

The  EPA  has  identified  several 
possible  modeling  approaches  for 
analyzing  the  area  wide  component  to 
the  CO  problem  in  the  South  Coast  Air 
Basin.  One  possibility  is  to  use  the  RAM 
model,  wtiich  is  a  gaussian  plume  model 
appropriate  for  use  in  evaluating  urban 
area  sources.  The  EPA  tested  the  RAM 
model  to  determine  the  potential  for 
using  it  in  evaluating  the  CO 
concentrations  in  the  area,  even  though 
its  formulation  is  not  particularly  well 
suited  to  evaluating  stagnation 
conditions.  When  the  model  was  tested 
for  the  stable  conditions  with  a  1  m/s 
wind  speed  the  concentrations  were 
underestimated  by  a  factor  of  10.  If  the 
model  was  artificially  constrained  by 
assiuning  that  there  was  neutral 
stability  with  a  very  low  mixing  depth, 
then  concentrations  could  be  obtained 
that  were  close  to  the  level  of  the 


observations.  Such  tuning  of  the  model 
inputs  is  not  technically  credible. 

A  technique  which  has  been  used 
under  similar  circumstances  in  I^oenix, 
Arizona  and  Denver,  Colorado  is  to  use 
the  Urban  Airshed  Model  to  simulate 
the  CO  emissions  and  their  impacts  on 
the  ambient  CO  concentrations.  This 
model  technically  has  the  best  treatment 
of  this  type  of  phenomenon,  but  also  has 
extremely  high  data  input  requirements. 
While  meteorological  and  emission  data 
have  been  assembled  for  the  summer 
ozone  UAM  simulation,  the  data 
necessary  to  run  the  UAM  for  the  winter 
CO  problem  are  not  available  to  test  the 
model.  The  UAM  is  potentially  the  best 
suited  model  for  simulating  the 
conditions  of  concern. 

Another  possibility  is  the  use  of  a 
ventilated  box  model.  This  technique 
has  been  used  for  evaluating  high  PMio 
concentrations  under  stagnation 
conditions  in  several  other  parts  of  the 
country.  These  applications  have 
primarily  been  in  relatively  confined, 
enclosed  valleys.  It  has  not  been 
determined  whether  this  modeling 
approach  would  be  appropriate  for  the 
conditions  which  occur  in  south-central 
Los  Angeles  County.  Some  type  of 
modified  rollback  could  be  used,  albeit 
it  lacks  the  technical  underpinning  EPA 
would  find  most  desirable  in  an 
attainment  demonstration.  One 
assumption  behind  a  rollback  approach 
is  that  the  monitoring  locations  used  in 
the  analysis  are  actually  recording  the 
highest  concentrations  in  the  area.  The 
more  rigorous  modeling  approaches 
allow  the  consideration  of  other 
receptors  and  the  relative  impacts  of 
changes  in  the  spatial  and  temporal 
distributions  of  emissions. 

EPA  is  profKising  to  use  a  modified 
rollback  approach,  in  spite  of  its 
inherent  limitations.  At  this  time,  the 
highest-second-high  monitored  value, 
above,  appears  to  be  the  most 
reasonable  number  on  which  to  base  the 
control  levels.  The  EPA  has  concluded 
that  the  data  bases  to  run  the  UAM,  the 
model  with  potentially  the  best 
technical  applicability,  are  not  available 
at  this  time.  The  formulation  of  a 
gaussian  plume  model,  such  as  RAM, 
does  not  adequately  simulate  the 
observed  conditions.  EPA  has  not 
identified  a  suitable  box  model  for  this 
application.  The  majority  of  CO 
emission  reductions  being  proposed  for 
federal  implementation  consist  of 
reductions  in  on-road  mobile  source 
emissions,  which  constitute  the  vast 
majority  of  CO  emissions  in  south- 
central  Los  Angeles  County.  The 
proposed  emission  reductions  are 
similar  to  the  Federal  Motor  Vehicle 


Control  Program  in  that  emission 
reductions  will  apply  uniformly  across 
the  mobile  sources  inventory.  Control 
strategies  that  dramatically  affect  traffic 
patterns  and  the  distribution  of  the 
projected  emissions  are  not  being 
proposed  in  the  federal  plan  for  CO 
attainment  Also,  while  growth  is 
projected  to  occur  in  this  area,  the  basic 
patterns  of  traffic  flow  are  not  projected 
to  change  dramatically  under  the  federal 
plan. 

Therefore,  for  the  purposes  of  this 
plan,  using  a  modified  rollback  should 
yield  a  reasonable  estimate  of  the 
contirols  necessary  to  attain  the  CO 
NAAQS.  While  this  technique  yields  a 
reasonable  estimate  of  what  will  be 
required,  it  cannot  yield  information  on 
areas  which  are  not  monitored. 
Therefore,  EPA  maintains  that  futiue 
modeling  for  the  SCAB  must  be  refined 
by  using  a  suitable  area-wide  model 
combined  with  CO  hot-spot  analyses  to 
adequately  evaluate  the  total  CO 
problem  in  the  SCAB  and  that  further 
controls  may  need  to  be  identified  as  a 
result  of  that  analysis. 

CO  monitors  are  located  throughout 
the  SCAB.  As  noted  above,  the 
extremely  high  ambient  CO  levels  are 
limited  to  south-central  Los  Angeles 
County.  To  evaluate  the  impact  of  CO 
emissions  on  these  high  ambient  levels, 
EPA  is  limiting  the  rollback  analysis  to 
this  area,  although  the  control  measures 
will  apply  throuj^out  the  basin. 
Therefore,  the  HPA  has  defined  a  sub- 
area  where  the  rollback  analysis  will  be 
applied.  EPA's  selection  of  the  sub-area 
is  constrained  by  the  traffic  data 
available.  The  subset  of  data  available 
for  evaluating  the  emissions  changes, 
including  growth,  were  "Regional 
Statistical  Areas  (RSAs),"  defined  by 
Southern  California  Association  of 
Governments  (SCAG).  The  selected 
RSAs  encompass  the  area  where  the 
highest  CO  concentrations  have  been 
measured  and  run  from  the  Los  Angeles 
Central  Business  District,  west  to  the 
coast,  and  south  to  Long  Beach.  The 
overall  VMT  growth  in  these  areas  is 
projected  to  be  approximately  13%.  As 
discussed  elsewhere  in  this  document, 
the  goal  is  to  achieve  attainment  by  2000 
or  2004.  Based  on  the  design 
concentration  of  23.4  ppm,  emission 
reductions  of  at  least  60%,  relative  to  the 
1987  baseline  emissions,  are  necessary 
to  bring  ambient  air  quality  levels  down 
to  die  NAAQS. 

(3)  Emission  inventory  and  mobile 
source  controls.  The  emission  inventory 
used  for  the  CO  analysis  is  different 
tiian  tiiat  assembled  by  the  SCAQMD. 
Mobile  source  CO  emissiohs  are 
dependent  on  vehicle  speed  and  on 


temperature:  generally  emissions 
increase  as  speed  or  temperature 
decreases.  The  SCAQMD  used  a 
temperature  of  75  *F  for  their  analysis. 
The  EPA's  analysis  was  based  on  an 
ambient  temperature  of  59  *F  which  is 
representative  of  conditions  during  hi^ 
CO  events  in  the  area.  The  EPA 
emission  estimates  are  based  on  the 
MOBILE4  emission  model,  modified  to 
account  for  the  California  emission 
standards,  whereas  the  SCAQMD 


analysis  was  based  on  ARFs  EMFAC7- 
D  emission  model. 

Table  5  identifies  the  base  case 
emissions  for  1985, 1987, 2000,  and  2010 
and  the  effects  of  the  proposed  controls 
on  those  emissions.  The  mobile 
emissions  are  based  on  traffic  data  for 
die  RSAs  listed  above.  The  "offroad" 
emissions  for  this  area  were  calculated 
based  on  an  appropriate  proportion  of 
the  total  offioad  emissions. 
Implementation  of  the  various  mobile 

Table  5.— CO  ATTAiN|t4ENT  Demonstration 

(CO  amisstont,  wrinter  day,  tons/day,  downtown  traal 


source  control  measures  identified  in 
this  table  will  result  in  a  net  emission 
reduction  of  approximately  40%,  relative 
to  the  1987  baseline  emissions,  by  2000. 
This  still  leaves  a  shortfall  of 
approximately  200  TPD  in  the  year  200a 
The  additional  emission  controls  to 
achieve  this  reduction  are  obtained 
through  the  various  backstop  measures 
discussed  elsewhere  in  this  notice. 


Higtwray  Mobile  Sources- 
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Note:  Baaaine  incbdea  moat  eflada  ol  Caiitomia  Motor  Vehicle  Program. 


Table  6.— Highway  Mobile  Emissions  in 
Downtown  Area 
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CO  Carrying  Capacity  of  Downtown  Area  is  571 
tons/day. 


2.  Reasonable  Fiulher  Progress 

Section  172(b)(3)  of  die  Clean  Air  Act 
requires  "reasonable  further  progress" 
(RFP),  defined  as  annual  incremental 
reductions  in  emissions  sufficient  to 
provide  for  attainment.  If  the  bulk  of 
needed  emission  reductions  were 
postponed  imtil  just  before  the  planned 
attainment  date,  they  would  be 
unnecessarily  disruptive  or  perhaps  not 
occur  at  all.  The  RFP  requirement  help 
avoids  these  undesirable  outcomes,  and 
helps  reduce  peak  concentrations  of 
ozone  and  the  number  of  ozone 
exceedances  in  the  interim  years  before 
the  2010  attainment  date. 

Basic  EPA  guidelines  concerning  RFP 
are  set  forth  in  "Revised  Guidance  of 
Tracking  Reasonable  Further  Progress 
(RFP)  in  Ozone  Control  Programs" 
(September  1986).  EPA  Region  9  also 
developed  "Guidance  for  the 
Preparation  of  Reasonable  Further 


Progress  Annual  Reports  for  Calendar 
Year  1985"  (January  1986)  to  detail 
particular  items  and  procedtues  to  be 
included  in  state  implementation  of  RFP. 
A  major  requirement  is  the  submittal  of 
annual  RFP  reports.  The  reports  should 
show  numerically  and  graphically  the 
emission  reductions  achieved  over  the 
preceding  year,  together  with  any 
shortfall  and  steps  taken  to  correct  it 
This  would  include  subtotals  for  point, 
area,  and  mobil  sources,  and  also  details 
on  particular  point  sources  newly 
constructed  or  shut  down.  Air  quality 
data  is  also  be  be  reported,  with 
possible  adjustinents  for  weather 
conditions  that  would  otherwise  obscure 
underlying  air  quality  trends.  A  second 
general  requirement  is  for  periodic 
updating  of  the  emissions  inventory  as  a 
whole. 

In  recognition  of  historical 
inconsistencies  and  delays  in  the  RFP 
process,  additional  emphasis  is  placed 
on  RFP  in  EPA's  proposed  Post-ig87 
Ozone  Policy  and  in  potential 
amendments  to  the  CAA.  The  status  of 
implementation  milestones  and 
corrective  actions  associated  with  rule 
effectiveness  studies  are  to  be 
incorporated  in  RFP  reports,  which 
should  be  submitted  within  9  months  of 
the  end  of  the  calendar  year  being 
reported  on.  Emissions  inventories  are 
to  be  updated  every  3  years.  Five  years 
after  the  plan  is  promulgated,  and  every 
3  years  thereafter,  it  must  be 
demonstrated  that  the  average  emission 
reductions  occurring  per  year  are 
sufficient  to  achieve  the  planned 
attainment  date. 


In  the  case  of  die  South  Coast.  VOC 
emissions  must  be  reduced  each  year  by 
about  56  tons/day,  at  4%  of  the  1967 
inventory,  in  order  to  attain  the  NAAQS 
in  2010  sdong  a  straight  line  path.  CO 
emissicms  must  be  reduced  sach  year  by 
64  tons/day,  or  4.5%  of  the  1987 
inventory,  to  attain  by  2(XX}  (49  tons/day 
or  3.4%  to  attain  by  2004).  The 
corresponding  annual  NO.  reductions 
necessary  to  achieve  the  NOi  NAAQS 
in  2000  are  45  tons/day  or  4.3%.  All  of 
these  reductions  must  be  achieved  in  the 
face  of  a  projected  24%  and  37%  increase 
in  population  by  2004  and  2010, 
respectively. 

Given  the  design  of  the  proposed 
South  Coast  FIP,  emissions  tracking 
takes  on  particular  importance.  Under 
any  potential  RFP  regime,  failure  to  meet 
RFP  goals  should  be  accompanied  by 
corrective  action.  However,  in  the 
current  case  the  corrective  action  takes 
the  form  of  federal  backstop  measures 
to  supplement  actions  taken  by  the  State 
and  SCAQMD.  The  backstop  measures 
would  be  promulgated  as  part  of  the 
proposed  FIP,  and  would  be  scheduled 
to  go  into  effect  in  1996  and  1997,  with  a 
steady  annual  reduction  in  emissions  in 
each  backstop  source  category  till  20ia 
If  tracking  shows  that  adequate 
emissions  reduction  progress  is  being 
made  even  without  the  backstops,  they 
could  be  rescinded.  Thus  the  FIP  would 
serve  as  a  flexible  guarantor  of  RFP.  The 
determination  of  whether  and  how 
many  backstop  measures  to  rescind  for 
Groups  A  and  B  would  be  made  with  the 
aid  of  RFP  reports  and  oUier  RFP 
tracking  mechanisms. 
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EPA  would  build  upon  the  existing 
RFP  reporting  system  used  by  ARB  and 
SCAQMD  by  providing  RFP  information 
on  tlie  FIP  measures  to  be  incorporated 
in  existing  reports.  EPA  will  participate 
in  the  Monitoring  Working  Group  that 
has  been  established  with  the 
participation  of  ABB,  SCAQMD.  and 
SCAG.  In  addition,  a  new  tracking 
system,  described  below,  would  be 
implemented.  It  would  provide 
additional  assurance  the  RFP  goals  are 
being  met 

The  following  table  shows  the  FIP  RFP 
goals.  Starting  with  the  draft  1987 
SCAQMD  inventory,  adjustments  were 
made  to  exclude  ethane  from  various 
stationary  source  categoty  estimates. 
The  highway  mobile  source  emissions 
were  replaced  with  results  from  EPA's 
CALM  model  Finally,  emissions 
reductions  due  to  creditable  SIP 
measures,  and  the  FIP  backstop  and 
core  measures,  were  subtracted,  in 
amounts  consistent  «vith  their  state  of 
implementation  in  each  future  year. 
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As  part  of  Ais  ndemakii^  EPA  is 
announcing  its  intention  to  develop  a 


better  means  of  tracking  emission 
reduction  progress.  As  district,  state, 
and  federal  control  measures  in  the  SIP 
and  FIP  come  into  effect,  pollutant 
emissions  are  planned  to  decrease, 
ultimately  to  the  levels  consistent  with 
attainment  of  the  NAAQS.  However,  as 
the  current  state  of  nonattainment 
shows,  historically  actual  emission 
levels  have  been  higher  than  those 
predicted  in  SIPs.  This  is  in  spite  of  RFP 
reports,  submitted  periodically  by  states 
to  EPA.  which  are  hitended  to  ensure 
that  steady  progress  in  emission 
inventory  reductions  is  made  over  time. 
A  better  mechanism  is  needed  to  ensure 
that  planned  emission  reductions  are 
actually  occurring,  and  that  prompt 
remedial  action  is  taken.  This  is 
especially  true  in  the  case  of  the  South 
Coast,  with  its  severe  and  complex 
nonattainment  problems. 

An  emission  tracking  system  is  of  key 
importance  to  the  FIP,  as  it  will  provide 
the  rationale  for  retaining  or  rescinding 
federal  backstop  control  measures.  At 
each  evaluation  time,  if  the  tracking 
system  and  other  analysis  shows  that 
adequate  emissions  reduction  progress 
has  not  been  made  (on  average  over  the 
preceding  three  years),  then  backstc^ 
measures  will  remain  in  effect. 
Conversely,  adequate  progress  could 
allow  the  rescission  of  some  backstop 
measiues.  Because  of  the  nature  of  the 
backstop  measures,  an  accurate 
detenninadon  of  progress  is  necessary. 

Ideally,  an  emission  inventray 
tracking  system  should  provide  an 
"early  warning"  that  emissions  are  not 
decnasing  as  expected.  Needed 
adjustments  to  the  control  program 
could  then  be  more  gradual  and  less 
disruptive.  To  do  so,  the  system  should 
provide  information  more  quickly  than 
existing  reporting.  Instead  of  relying 
solely  on  RFP  reports  wi&  a  year's  lag 
time.  EPA  would  prefer  some  measure  of 
progress  within  three  to  six  months  after 
the  end  of  a  monitoring  period.  In 
addition,  it  is  desirable  for  the  system  to 
produce  information  of  higher  quality 
than  currentiy  avaUable.  Timely 
identification  of  problem  areas  and  the 
severity  of  the  problems  would  help  in 
identifying  remedial  measures. 

Limits  on  EPA  resources  must  also  be 
considered  in  the-design  of  a  traddng 
^stem.  The  currently  available  staff 
time,  and  money  for  outside  contracts, 
pose  constraints  to  the  amount  of  effort 
yial  can  be  e}q>ended  in  tracking  system 
maintenance.  Other  issues  are  £e  need 
to  separate  emissions  changes  due  to 
just  economic  growth  from  those  due  to 
intrinsic  process  changes,  and  the  need 
for  corra:t  accounting  of  federal 


measures  in  determining  emissions 
reduction  credit  for  the  overall  plan. 

Outputs  of  the  system  should  include 
a  comparison  of  actual  and  expected 
emissions  for  the  entire  inventory  for 
each  pollutant,  and  comparisons  for  the 
various  source  types.  Of  especial 
interest  would  be  those  source  types 
v^rith  large  or  particularly  uncertain 
emissions.  An  index  of  emissions  might 
be  possible.  The  system  could  also  flag 
control  measures  not  adopted  or 
implemented  on  schedule.  Necessary 
inputs  would  include  emissions  data 
provided  by  ARB  and  the  SCAQMD, 
plus  emission  factors  and 
socioeconomic  data  needed  to  calculate 
emissions.  Unfortunately,  some  of  this 
data  is  available  less  frequently  than  the 
tracking  system  might  require,  though 
California  is  moving  toward  annual 
inventories.  The  results  of  rule 
effectiveness  studies  and  audits  could 
also  be  incorporated.  While  EPA  would 
not  seek  to  duplicate  the  emission 
inventory  development  work  of  the 
State  and  district,  supplementary 
information,  spot  checks,  and 
modifications  may  be  necessary.  Annual 
emissions  statements  from  point  sources 
are  likely  to  be  required  by  amendments 
to  the  CAA.  and  could  provide  further 
useful  input 

Some  basic  data  required  include; 
Point  source  stadc  tests  and  other  direct 
emission  measurements:  new  sources 
and  elimiiution  of  old  ones;  emission 
factors;  throughput  rates;  vehicle  fleet 
mix  and  mileage  accumulation  rates; 
vehicle  miles  traveled:  population:  and 
employment  EPA  is  currentiy 
investigating  innovative  ways  of 
collecting  and  processing  this  data,  as 
well  as  the  possible  initiation  of 
selective,  custom  data  gathering  to 
supplement  existing  data  production 
activities  (such  as  traffic  demand 
modeling).  On  the  basis  of  this 
investigation.  EPA  will  develop  a  design 
for  a  tracking  system,  anticipated  to  be 
complete  in  the  fall  of  1980. 

4.  Maintenance  Provisions 

As  discussed  above  in  section 
IV  A.3.h..  EPA  is  proposing  to  revise 
current  maintenance  plan  requirements  . 
for  long  tnm  nonattaiiunent  areas. 
EPA's  proposed  revised  requirements 
wo«dd  allow  the  State  to  postpone 
submission  of  a  quantitative 
maintenance  plan  for  such  areas  until 
just  prior  to  the  time  the  area  is 
sdieduled  to  attain  the  standard.  At  the 
time  of  initial  SIP  submittal  States  need 
submit  only  qualitative  mafaitenance 
plans  including  sufficient  measures  to 
allow  EPA  to  conclude  that  the  SIP  will 
ultimately  ensure  maintenance  of  the 


standards.  For  the  South  Coast  area,  the 
qualitative  maintenance  plan  included 
as  part  of  this  FIP  proposal  consists  of 
the  following  measures:  (1)  The 
countinuing  emission  caps  in  the  federal 
backstop  measures  on  almost  every 
emission  source  category  (enforced 
through  Groups  A  and  B  backstop 
measures);  (2)  the  continuing  ban  on 
construction  or  modification  of  new 
major  sources;  and  (3)  increasing  mobile 
source  emission  reductions  due  to  the 
effects  of  future  fleet  or  equipment  unit 
.  turnover  (enforced  through  Groups  C 
and  D  backstop  measures).  EPA 
commits  to  ensure  that  the  maintenance 
requirement  is  fully  satisfied  with  the 
promulgation  of  a  quantitative 
maintenance  plan,  including  a  modeled 
maintenance  demonstration  and 
additional  measures,  if  necessary,  at  the 
appropriate  time  prior  to  attainment 

'  5.  Resources 

The  proposed  FIP  was  designed  to  be 
capable  of  effective  enforcement 
without  exceeding  the  existing  resources 
of  EPA.  ff  EPA  delegates  enforcement  of 
any  portion  of  the  FIP  to  other  agencies, 
EPA  will  ensure  that  these  agencies 
maintain  adequate  resource 
commitments  to  administer  the 
delegated  plan  elements  successfully. 

6.  Consultation 

During  the  public  comment  period  on 
this  notice  and  following  issuance  of  the 
final  FIP,  EPA  will  provide  a  satisfactory 
process  of  consultation  with  State  and 
local  governmental  agencies  and  elected 
officials.  EPA  intends  the  FIP  to  be 
designed  to  support  and  complement 
rather  than  undermine,  the  efforts  of  the 
State  and  local  governments  to  comply 
with  the  goals  of  the  CAA.  Therefore, 
EPA  specifically  invites  comment  from 
State  and  local  officials  on  ways  to 
ensure  the  success  of  the  FIP  while 
minimizing  conflict  with  the  projects, 
plans,  and  other  activities  of  affected 
State  and  local  govenunents. 

Vm.  Regulatory  Impact  Analysis 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Executive  Order  No.  12291  requires 
each  Federal  Agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  order  and  "to  the  extent 
permitted  by  law"  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  coiuection  with  every  major 
rule.  Major  rules  are  defined  as  those 
likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
$100  million  or  more:  or 


2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  iimovation.  or 
international  trade. 

The  draff  regulatory  impact  analysis 
addresses  the  benefits,  and  benefit-costs 
of  the  measures  proposed  today  in  this 
proposed  rulemaking  for  a  FIP. 

B.  Costs  Impacts 

The  costs  impacts  are  addressed  for 
the  core  and  backstop  rules.  The  least 
expensive  control  measures  are  those 
associated  with  the  phase  II  volatility 
rules  and  reformulated  gasolines.  The 
ultra  clean  motor  vehicle  backstop 
program  should  be  low-cost  once  the 
tecluiology  has  been  incorporated  into 
full  scale  production  for  the  California 
market  The  backstop  measures  can  be 
relatively  low-cost  for  those  solvent 
usages  and  consumer  products  where 
reformulation  technology  has  been 
proven  commercially  available. 
However,  for  those  source  categories 
(e.g.  marine  vessel  loading/unloading) 
and  consumer  products  (e.g.  pesticide 
applications),  costs  are  highly  uncertain. 

These  estimates  of  control 
requirements  represent  full  attainment 
and  are  in  the  range  of  $2  to  $6  billion 
for  controlling  VOCs  and  between  $0.6 
and  $1.5  billion  for  CO  in  the  Basin.  The 
Agency  believes  that  a  best  (point) 
estimate  of  the  total  costs  of  the  FIP 
program  would  be  approximately  $2.6 
billion.  For  more  detailed  discussion  on 
the  cost  analysis,  refer  to  the  separate 
docimient  the  Regulatory  Impact 
Analysis,  that  accompanies  this  Notice 
of  Proposed  Rulemaking. 

C.  Benefits 

In  lieu  of  a  formal  benefit  analysis,  a 
qualitative  analysis  was  prepared  for 
the  South  Coast  FIP.  The  analysis 
describes:  (1)  The  improvement  in 
health,  from  the  standpoint  of  reducing 
both  acute  and  chroiuc  health  risks, 
associated  with  reduced  exposure  to 
elevated  levels  of  ozone;  and  (2)  the 
welfare  improvements,  in  form  of 
reduced  vegetation  effects,  reduced 
forestry  effects,  and  reduced  materials 
damages. 

In  addition,  reduction  of  VOCs. 
precursors  to  ozone,  also  produces 
health  and  welfare  benefits  in  the  form 
of  reduced  morbidity  and  mortality 
associated  with  particulate  matter 
formed  as  a  secondary  pollutant  To 
some  degree,  VOC  emissions  lead  to 
condensation  and  the  formation  of 
secondarily-formed  aerosols,  and  hence 
cause  increased  ambient  air 
concentrations  of  particulate  matter. 
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Furthermore,  exposure  to  certain  VOC 
emissions  can  pose  risks  in  terms  of 
potential  toxicity  on  human  health  (e.g. 
cardnogeiu). 

D.  Impact  on  Small  Entities 

Under  tiie  Regulatory  Flexibility  Act. 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Re^ster,  it  must  determine  whether  or 
not  a  Regulatory  Flexibility  Analysis 
(RFA)  needs  to  be  prepared.  The  RFA 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.  small  businesses, 
organizations,  and  governmental 
jurisdictions). 

The  EPA  has  established  guidelines 
for  determining  whether  an  RFA  is 
required  to  accompany  a  rulemaking 
package.  The  guidelines  state  the 
criteria  for  determining  when  the 
number  of  affected  small  entities  is 
"substantial"  (i.e.  at  least  20  percent  of 
the  small  entities)  and  when  an  impact 
is  "significant".  The  determination  of 
significance  essentially  depends  upon 
compliance  costs,  production  costs,  and 
predicted  closures.  The  draft  RIA 
describes  the  criteria  of  methodology 
employed  to  estimate  the  effects  of  a 
regulation  on  small  entities. 

Although  a  detailed  economic  impact 
analysis  was  not  prepared  (Refer  to  VII- 
B,  COSTS  IMPACTS  in  tiie  RIA),  a 
partial  screening  analysis  of  the  affected 
facilities  for  the  backstop  control 
measures  for  industrial  and  consumer 
solvents  indicates  the  potential  for  a 
substantial  degree  of  facilities  affected 
to  be  small  entities.  However,  results 
are  not  available  to  predict  whether  the 
rules  will  substantially  alt»  the  degree 
of  competition  and  increase  market 
power  among  the  surviving  firms.  But 
witii  the  size  cutoffs  for  VOC  usage  that 
have  been  incorporated,  a  large 
percentage  of  potentially  affected  small 
entities  should  avoid  adverse  impacts. 
In  addition,  provision  for  added 
flexibility  in  control  decisions  through 
the  use  of  economic  incentives  should 
help  mitigate  impacts  for  small  entities 
which  remain  affected. 

Positive  impacts  on  small  entities 
providing  engineering  and  other  services 
to  the  regulated  entities  will  result  but 
have  not  been  gauged. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  collection  is  estimated  and  included 
as  an  attachment  to  the  Standard  Form 
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83  in  the  docket  These  burden  estimates 
indude  all  aspects  of  the  collectioii 
effort  and  may  indude  time  for 
reviewing  instruction,  seardiing  existing 
data  sources,  gathering  and  maintaining 
the  data  needed,  completing  and 
reviewing  the  coUecdon  of  information, 
etc. 

If  you  wish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICR  #1570.01], 
contact  Chief,  Information  Policy 
Branch,  PM-223,  U.S.  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washingtoa  DC  20460  (202-382-2745): 
and  Paperwork  Reduction  Project  fiCR 
#1570.01).  Office  of  Management  and 
Budget,  Washington,  DC  20S03.  The  final 
rule  will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal 

List  of  Sul^ects  fai  40  CFR  Parts  51  and 
52 

Air  pollution  control  Carbon 
Monoxide.  Hydrocarbons.  Incorporation 
by  Reference,  intergovernmental 
relations,  Ozone.  Reporting  and 
Recordkeeping  requirements. 

Dated  Jdy  31. 1900. 

WiIfiamK.R«ny. 

Administrator,  US.  Environmental  Protection 
Agency. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  L  part  51,  subpart  D 
and  part  52.  subpart  F  is  proposed  to  be 
amended  to  as  follows: 

PART  51-«EQUIREIIENTS  FOR 
PREPARATION,  AOOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

Subpart  D-Mainlenanc«  of  National 
Standante 

1.  The  authority  dtation  for  part  51 
continues  to  read  as  follows: 

AttUwrily:  42  U.S.C.  7401(BMl).  74ia  7420 
to  742a.  7501  to  7508.  and  7a01(A). 

2.  Section  51.40  is  proposed  to  be 
amended  by  adding  the  following 
sentence  at  the  end  of  paragraph  (a)  to 
read  as  follows: 


IS1.40 

(a)  •  •  • 

The  requirements  of  this  subpart  do 
not  apply  to  any  areas  that  do  not 
protect  attainment  until  more  than  ten 
years  after  the  date  of  SIP  adoption. 


PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

SubpwtF-CaMonria 

3.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Antkority:  42  U.S.C  7401-7642. 

4. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  S  52.258  to 
read  as  follows: 

So  *%KM       ^11  .ill  Ilia *  ■i.iil.BiHtii.ia  Aa» 
9t.n9    i<  wunas  sno  iwuiMwiiona  on 

gasoHna  voMilty  and  MaMMy  for  vMaUons. 

(a)  Definitions,  Fat  the  purpose  of  this 
section: 

(1)  Carrier  means  any  distributor  who 
transports  or  stores  or  causes  the 
transportation  or  stores  or  storage  of 
gasoline  without  taking  title  to  or 
otherwise  having  any  ownership  of  the 
gasoline,  and  without  altering  either  the 
quality  or  quantity  of  the  gasoline. 

(2)  Distributor  means  any  person  who 
transports  or  stores  or  causes  the 
transportation  or  storage  of  gasoline  at 
any  point  between  any  gasoline  refinery 
or  importer's  facility  and  any  retail 
outlet  or  wholesale  piut:haser- 
consumer's  facility. 

(3)  Ethanol  blending  plant  means  any 
refinery  at  which  gasoline  is  produced 
solely  through  the  addition  of  ethanol  to 
gasoline,  and  at  which  the  quality  and 
quantity  of  gfisoline  is  not  altered  in  any 
other  manner. 

(4)  Ethanol  blender  means  any  person 
who  owns,  leases,  controls,  or 
supervises  an  ethanol  blending  plant 

(5)  Refiner  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  refinery. 

(6)  Retailer  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  retail  outlet 

(7)  Reseller  means  any  person  who 
purdiases  gasoline  identified  by  the 
corporate,  trade,  or  brand  name  of  a 
refiner  from  such  refiner  or  a  distributor 
and  resells  or  transfers  it  to  retailers  or 
wholesale  purchaser-consumer 
displajring  the  refiner's  brand,  and 
whose  assets  or  facilities  are  not 
substantially  owned,  leased,  or 
controlled  by  such  refiner. 

(8)  Wholemle  purchaser-consumer 
means  any  organization  that  is  an 
ultimate  constuner  of  gasoline  and 
which  purchases  or  obtains  gasoline 
from  a  siqiplier  for  use  in  motor  vehides 
and  receives  deliveiy  of  that  produd 
into  a  storage  tank  of  at  least  5S0-gallon 
capadty  substantially  vudet  the  control 
of  that  organization. 

(b)  PtaAibited  activities.  No  refiner, 
importer,  distributor,  reseller,  carrier. 
retaUer  or  wholesale  purchaser- 
consumer  shall  sell,  offer  for  sale. 


supply,  offier  for  supply,  or  transport 
gasoline  it^ose  Reid  vapor  pressure 
exceeds  the  applicable  standard  within 
the  South  Coast  Air  Basin.  As  used  in 
this  section  "applicable  standard" 
means  the  standard  listed  in  this 
paragraph  for  the  time  period  in  which 
gasoline  is  intended  to  be  dispensed  to 
motor  vehides  or.  if  such  time  period 
cannot  be  determined,  the  standard 
listed  in  this  paragraph  that  spedfies  the 
lowest  Reid  vapor  pressure  for  the  year. 

Appucabi^  Standards 


Month 


January 

Fetmisry — 

March 

April 

May 

June 

July „ 

August 

SeptemtMT. 

October 

November.. 
December- 


RVP- 
1982 


(') 
(') 
(') 

7a 

7.B 
7.8 
7.8 

7a 

7.8 

7a 

10.0 
10.0 


RVP- 
1993 


10.0 

10.0 

10.0 

7.8 

7.8 

7.8 

7.8 

7.8 

7.8 

7a 

10.0 

10.0 


RVP- 
1994  and 


10.0 

10.0 

10.0 

7.8 

7.8 

7.0 

7.0 

7.0 

7.0 

7.8 

10.0 

10.0 


>No 

Note:  These  standards  supersede  standards  listed 
in  40  CFR  80.27. 

(c)  Determination  of  compliance. 
Compliance  with  the  standards  hsted  in 
paragraph  (b)  of  this  section  shall  be 
determined  by  use  of  one  of  the 
sampling  methodologies  specified  in 
appendix  D  to  40  CFR  Part  80  and  one  of 
the  testing  methodologies  specified  in 
appendix  E  to  40  CFR  Part  80. 

(d)  Liability.  Liability  for  violations  of 
paragraph  (b)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  paragraphs  (ej  through  (k)  of  this 
section. 

(e)  Violations  at  refineries  or  importer 
facilities.  Where  a  violation  of  the 
applicable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  deteded 
at  a  refinery  or  importer's  facility,  the 
refiner  or  importer  shall  be  deemed  in 
violation. 

(f)  Violations  at  carrier  facilities. 
Where  a  violation  of  the  applicable 
standard  set  forth  in  paragraph  (b)  of 
this  section  is  detected  at  a  carrier's 
faciUty,  whether  in  a  transport  vehide, 
in  a  storage  fadlity,  or  elsewhere  at  the 
fadlity.  the  following  parties  shall  be 
deemed  hi  violation: 

(1)  The  carrier,  except  as  provided  in 
paragraph  (k)(l)  of  this  section;  and 

(2)  The  refLier  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
facility  the  gasoline  was  imported, 
except  as  provided  in  paragraph  (kX2)  of 
this  section:  and 


(3)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6)  of  this 
section. 

(g)  Violations  at  branded  distributor 
or  reseller  facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  distributor  facility,  a 
reseller  facility,  or  an  ethanol  blending 
plant  which  is  operating  under  the 
corporate,  trade,  or  brand  name  of  a 
gasoline  refiner  or  any  of  its  marketing 
subsidiaries,  the  following  parties  shall 
be  deemed  in  violation; 

(1)  The  distributor  or  reseller,  except 
as  provided  la  paragraph  (k)(3)  of  this 
section;  and 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standards;  and 

(3)  The  refiner  under  whose  corporate, 
trade,  or  brand  name  (or  that  of  any  of 
its  marketing  subsidiaries)  the 
distributor,  reseller,  or  ethanol  blender 
is  operating,  except  as  provided  in 
paragraph  (k](4)  of  this  section;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  (k)(6)  of  this  section. 

(h)  Violations  at  unbranded 
distributor  facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  distributor  faciUty  or  an 
ethanol  blending  plant  not  operating 
under  a  refiner's  corporate,  trade,  or 
brand  name,  or  that  of  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation: 

(1)  The  distributor,  except  as  provided 
in  paragraph  (k)(3)  of  this  section; 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard; 

(3)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
import  facility  the  gasoline  was 

.  imported,  except  as  provided  in 
paragraph  (k)(2)  of  this  section;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(e)  of  this 
section. 

(i)  Violations  at  branded  retail  outlets 
or  wholesale  purchaser-consumer 
facilities.  Where  a  violation  of  the 
applicable  standard  set  forth  in 
paragraph  (k)(8)  of  this  section  is 
detected  at  a  retail  outlet  or  at  a 
wholesale  purchaser-consumer  facility 
displaying  the  corporate,  trade,  or  brand 
name  of  a  gasoline  refiner  or  any  of  its 
•  marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation: 


(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (k)(5)  of  this  section;         * 

(2)  The  distributor  (if  any)  and/or 
reseller  (if  any),  except  as  provided  in 
paragraph  (k)(3)  of  this  section; 

(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard; 

(4)  The  refiner  whose  corporate,  trade, 
or  brand  name  (or  that  of  any  of  its 
marketing  subsidiaries)  is  displayed  at 
the  retail  outlet  or  wholesale  purchaser- 
consumer  facility,  except  as  provided  in 
paragraph  (k)(4)  of  this  section;  and 

(5)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6)  of  this 
section. 

(j)  Violations  at  unbranded  retail 
outlets  or  wholesale  purchaser- 
consumer  facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  retail  outlet  or  at  a 
wholesale  purchaser-consumer  facility 
not  displaying  the  corporate,  trade,  or 
brand  name  of  a  refinery  or  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation: 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (k)(5)  of  this  section; 

(2)  The  distributor  (if  any),  except  as 
provided  in  paragraph  (k)(3)  of  this 
section: 

(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
appUcable  standard;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6)  of  this 
section. 

(k)  Defenses.  (1)  In  any  case  in  which 
a  carrier  would  be  in  violation  under 
paragraph  (f)(1)  of  this  section,  the 
carrier  shall  not  be  deemed  in  violation 
if  he  can  demonstrate: 

(i)  Bills  of  lading,  invoices.  deUvery 
tidcets.  loading  tickets  or  other 
dociunents  bom  the  refiner  or  importer 
at  whose  refinery  the  gasoline  was 
produced,  the  importer  at  whose  facility 
the  gasoline  was  imported,  or  the 
carrier,  reseller,  or  distributor  from 
whom  the  gasoline  was  received,  which 
represented  to  the  carrier  that  the 
gasoline  was  in  compUance  with  the 
applicable  standard  when  delivered  to 
the  carrier  and 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  such  as 
periodic  sampling  and  testing  of 
incoming  gasoUne.  for  monitoring  the 
volatility  of  product  stored  or 
transported  by  that  carrier;  and 


(iii)  That  the  violation  was  not  caused 
by  the  carrier  or  his  employee  or  agent 

(2)  In  any  case  in  which  a  refiner  or 
importer  would  be  in  violation  under 
paragraph  (f)(2)  or  (h)(3)  of  this  section, 
the  refiner  or  importer  shall  not  be 
deemed  in  violation  if  he  can 
demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent  and 

(ii)  Test  results,  performed  in 
accordance  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  40  CFR  part  80, 
which  evidence  that  gasoline 
determined  to  be  in  violation  was  in 
compliance  with  the  applicable  standard 
when  it  was  delivered  to  the  next  party 
in  the  distribution  system. 

(3)  In  any  case  in  which  a  distributor 
or  reseller  would  be  in  violation  under 
paragraph  (g)(1).  (h)(1),  (i)(2),  or  (j)(2),  of 
this  section,  the  distributor  or  reseller 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  a  carrier,  reseller  or 
distributor  from  whom  the  gasoline  was 
received,  which  represented  to  the 
distributor  or  reseller  that  the  gasoline 
was  in  compliance  with  the  applicable 
standard  when  delivered  to  the 
distributor  or  reseller;  and 

(iii)  Evidence  of  an  oversight  program 
conducted  by  the  distributor  or  reseller, 
such  as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatiUty  of 
gasoline  that  the  distributor  or  reseller 
sells,  supplies,  offers  for  sale  or  supply, 
or  transports. 

(4)  In  any  case  in  which  a  refiner 
would  be  in  violation  under  paragraph 
(g)(3)  or  (i)(4)  of  this  section,  the  refiner 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate  all  of  the  following: 

(i)  Test  results,  performed  in 
accordance  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  40  CFR  part  80  at 
the  refinery  at  which  the  gasoline  was 
produced,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  appUcable 
standard  when  transported  from  the 
refinery;  and 

(ii)  TTiat  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(iii)  That  the  violation: 

(A)  Was  caused  by  an  act  in  violation 
of  law  (other  than  the  act  or  this  part), 
or  an  act  of  sabotage  or  vandalism, 
whether  or  not  such  acts  are  violations 
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of  law  in  the  jurisdiction  where  the 
violation  of  the  requiiements  of  this  part 
occurred,  or 

(B)  Was  caused  by  the  action  of  a 
reseller,  an  ethanol  blender,  or  a  retailer 
supplied  by  such  reseller  or  ethanol 
blender,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  reseller  or  ethanol  blender 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  uid  testing) 
to  insure  compliance  with  such 
contractual  obligatum,  or 

(C)  Was  caused  by  the  action  of  a 
retailer  who  is  supplied  direcdy  by  the 
refiner  (and  not  by  a  reseller),  in 
violation  of  a  contractual  undertaking 
imposed  by  the  refiner  on  such  retailer 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing] 
to  insure  compliance  with  such 
contractual  obligation,  or 

(D)  Was  caused  by  the  action  of  a 
distributor  or  an  ethanol  blender  subject 
to  a  contract  with  the  refiner  for 
transportation  of  gasoline  bom  a 
terminal  to  a  distributor,  ethanol 
blender,  retailer  or  wholesale  purchaser- 
consumer,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  distributor  or  enthanol  blender 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  a  periodic  sampling  and  testing]  to 
iniure  compliance  with  such  contractual 
obligation,  or 

(E)  Was  caused  by  a  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  but  engaged  by  him  for 
transportation  of  gasoline  from  a 
terminal  to  a  distributor,  edianol 
blender,  retailer  or  wholesale  purchaser- 
consumer,  despite  reasonable  efforts  by 
the  refiner  (such  as  specification  or 
inspection  of  equipment)  to  prevent  such 
action,  or 

(F)  Occurred  at  a  wholesale 
piodiaser-consumer  facility:  Provided, 
however,  That  if  such  wholesale 
purchaser-consumer  was  supplied  by  a 
reseller  or  ethanol  blender,  the  refiner 
must  demonstrate  that  tiie  violation 
could  not  have  been  prevented  by  such 
reseller's  compliance  with  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  reseller  as  provided  in  paragraph 
(k)(4)(iii](B)  of  this  section. 

(iv)  In  paragraphs  (kH4Hiii)  (A) 
through  (B)  of  this  section,  the  term 
"was  caused"  means  that  die  refiner 
must  demonstrate  by  reasonably 
specific  showings,  by  direct  <» 
circumstantial  evidence,  that  the 
violation  was  caused  or  must  have  been 
caused  by  another. 

(5)  in  any  case  in  which  a  retailer  or 
wholesale  purchaser-consumer  would 


be  in  violation  under  paragraph  (i](l]  or 
(j](l)  of  this  section,  the  retailer  or 
wholesale  purchaser-consumer  shall  not 
be  deemed  in  violation  if  he  can 
demonstrate  that  the  violation  was  not 
caused  by  him  or  his  employee  or  agent. 

(6)  In  any  case  in  which  an  ethanol 
blender  would  be  in  violation  under 
paragraph  (f)(3).  {g)(4).  (h)(4),  (i)(5)  or 
(j)(4]  of  this  section,  the  ethanol  blender 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate: 

(i)  Hiat  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  the  carrier,  reseller,  or 
distributor  fi-om  whom  the  gasoline  was 
received,  which  represented  to  the 
ethanol  blender  that  the  volatility  of  the 
gasoline  when  delivered  to  the  ethanol 
blender  was  such  that  the  addition  of 
ethanol  to  the  gasoline  would  not  result 
in  an  exceedence  of  the  applicable 
standard;  and 

(iu)  Evidence  of  an  oversight  program 
conducted  by  the  ethanol  blender,  such 
as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  ethanol  blender  seUs, 
supplies,  offers  for  sale  or  supply,  or 
transports;  and 

(iv)  That  the  gasoline  determined  to 
be  in  violation  contained  no  more  than 
10  percent  ethanol  (by  volume)  when  it 
was  delivered  to  the  next  party  in  the 
distribution  system. 

(7)  In  paragraphs  (k)(l)(iii).  (k)(2)(i), 
(k)(3Hi),  (k)(4)(ii),  (k)(5),  and  (k)(6)(i)  of 
this  section  the  respective  party  must 
demonstrate  by  reasonably  specific 
showings,  by  <firect  or  circumstantial 
evidence,  that  it  or  its  employee  or  agent 
did  not  cause  the  violation. 

5. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  i  52.259  to 
read  as  follows: 


S52.2S0   Oxygsneladtaslsi 

(a)  Regulatory  standard.  No  person 
shall  first  introduce  into  commerce 
within  the  South  Coast  Air  Basin  (SCAB 
or  "control  area")  during  the  period 
November  1, 1994,  to  March  1, 1995.  and 
each  period  of  November  1  to  March  1 
thereafter  ("control  period")  gasoline 
that  has  not  been  certified  by  die 
administrator  as  being  in  compliance 
with  the  following  requirements: 

(1)  Contains  at  least  2.7%  oxjrgen  (by 
wei^t).  as  determined  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section; 

(2)  Produces  no  more  NO.  emissions 
from  gasoline-fueled  motor  vehicles  than 
gasoline  that  was  widely  available 


within  the  control  area  during  November 
1. 1969  throi:^  Mardi  1. 1990. 

(b)  Sampling,  testing,  and  oxygen 
content  calculations.  (1)  For  the  purpose 
of  determining  compliance  with  the 
standards  listed  in  paragraphs  (a]  and 
(h)  of  this  section  the  oxygen  content  of 
gasoline  shall  be  determined  by: 

(i)  Use  of  one  of  the  sampling 
methodologies  specified  in  appendix  A 
of  this  section  to  obtain  a  representative 
sample  of  the  gasoline  to  be  tested; 

(ii)  Use  of  one  of  the  testing 
methodologies  specified  in  appendix  B 
of  this  section  to  determine  the  mass 
concentration  of  each  oxygenate  in  the 
gasoline  sampled; 

(iii]  Calculation  of  the  oxygen  content 
of  the  gasoline  sampled  by  multiplying 
the  mass  concentration  of  each 
oxygenate  in  the  gasoline  sampled  by 
the  oxygen  mass  concentration  of  the 
oxygenate  set  forth  in  paragraph  (b)(2) 
of  this  section;  and 

(2)  For  purposes  of  this  section,  the 
oxygen  mass  concentrations  of 
oxygenates  are  the  following: 


Oxygsnato 


Methanci. 
Ethanoi  — 


Propanolt. 


Bulanols . 
Pentanoli. 


M«(hy1  Ter«a(y.eulyl  Eflwr  (UTBE). 

Ethyl  T8rtiaiy.8utyl  Ether  (ETBE) 

Hexands. 


Tertiaiy  Amy)  Methyl  Ethar  (TAME).. 


Oxy- 

980 


0.4993 
0.3473 
0.2662 
0.2158 
0.1815 
0.1815 
0.1569 
0.1566 
0.1566 


(3  £irainp/e9— (i)  Example  1.  Assume 
that  a  batch  of  gasoline  is  sampled  by 
use  of  one  of  the  methodologies  set  forth 
in  appendix  A  of  this  section  and  tested 
by  use  of  one  of  the  test  methodologies 
set  forth  in  appendix  B  of  this  section. 
The  gas  chromatograph  analysis 
indicates  that  the  gasoline  sampled 
contains  an  ethanol  mass  concentration 
of  9.85%  (0.0985).  The  oxygen  content  of 
the  gasoline  sampled  is  calculated  as 
follows: 

Oxygen  Content 
=  (Ethanol  Mass  Concentration  in 

Gasoline  Sample)  (Oxygen  Mass 

Concentration  of  Ethanol) 
=  (0.0985)  (0.3473) 
»(U)342 
=  3.42% 

(ii)  Example  Z  Assume  that  a  batch  of 
gasoline  is  sampled  by  use  of  one  of  the 
methodolc^es  set  forth  in  appendix  A  of 
this  section  and  tested  by  use  of  one  of 
the  methodologies  set  fordi  in  appendix 
B  of  this  section.  The  gas  chromatograph 
analysis  indicates  diat  the  gasoline 
sampled  contains  a  methanol  mass 


concentration  of  4.50%  (OMSO)  and  an 
ethanol  mass  concentration  of  2J&% 
(0.0225).  The  oxygen  ccmtent  of  the 
gasoline  sample  is  calculated  as  follows: 

Oxygen  Content 

s  (Methanol  Mass  Concentration  ia  . 
Gasoline  Sample]  (Oxygen  Mats 
Concentration  of  Methanol]  -t-  (Ethanol 
Mass  Concentration  in  GasoKne  Sample) 
(Oxygen  Mass  Concentration  of  Ethanol) 

=  (0.0450  (0.4993)  +  (0.0225)  (a3«73] 

=  0.0225+0.0078 

=  aoao3 

=  3JI3% 

(c)  Ahematfve  Compliance  Options. 
(1)  Eadi  person  subject  to  the  standard 
specified  in  paragraph  (a)  of  this  section 
shall  comply  with  such  standard  by 
meana  of  the  method  set  forth  in  either 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 
Such  person  shall  select  the  method  he 
will  use  to  determine  compliance  by 
means  of  the  registration  statement 
submitted  pursuant  to  paragraph  (d)  of 
this  section.  A  person  subject  to  sudi 
standard  who  fails  to  submit  a  timely 
and  complete  registration  statemoit  as 
required  by  paragraph  (d)  of  this  section 
shall  be  deemed  to  have  selected  the 
compliance  method  set  forth  in 
paragraph  (c)(2)  of  this  section. 

(2)  As  one  tiltemabve  means  of 
demonstrating  compb'ance  with  the 
standard  specified  in  paragrai^  (a)  of 
this  section,  all  gasoline  first  introduced 
into  commerce  by  a  person  writhin  the 
control  area  during  the  contn^  period 
shall  have  an  oxygen  content  of  at  least 
2.7%  (by  weight),  as  determined  by 
calculating  the  oxygen  content  of  each 
discrete  quantity  of  such  gasoline 
according  to  the  procedures  set  forth  in 
paragraph  (b)  of  this  section. 

(3)(i]  As  the  second  alternative  means 
of  demonstrating  compliance  with  the 
standard  specified  in  paragraph  (a]  of 
this  section,  all  gasoline  first  introduced 
into  commerca  by  a  person  within  the 
control  area  during  each  calendar  nuuith 
of  the  control  period  shall  have  an 
average  oxygen  content  of  at  least  2.7% 
(by  weight). 

(ii)  The  average  oxygen  content  of 
gasoline  first  introduced  into  commerce 
by  a  person  during  a  calendar  month 
shall  be  calculated  as  follows: 

(A)  The  oxygen  content  of  each 
discrete  quantity  of  gasoline  in  the 
possession  of  such  person  at  the 
beginning  of  the  calendar  month  shall  be 
calculated  according  to  the  procedures 
set  forth  in  paragraph  (b)  of  this  section. 

(B)  "Hiroxygen  content  of  each 
discrete  quantity  of  gasoline  in  the 
possession  of  such  person  shall  also  be 
calculated  according  to  the  procedures 
set  forth  in  paragraph  (b)  of  this  section 
each  time  during  the  calendar  month 
that  there  is  a  change  in  its  quantity 


and/or  its  characteristics  that  would 
tend  to  affect  its  oxygen  content  Such 
changes  shall  include,  but  not  be  limited 
to.  the  addition  of  any  quantity  of 
gasoline  or  of  any  quantity  of  an 
oxygenate  to  gasoliiae  in  the  possession 
of  such  person. 

(C)  The  number  of  gallons  of  gasoline 
first  introduced  into  commerce  within 
the  control  area  diuing  the  calendar 
month  at  each  oxygen  content  level 
determined  according  to  paragraph 
(c)(3)(ii)  (A)  <x  (B)  of  this  section  shall 
be  multiplied  by  such  content  to 
determine  the  total  oxygen  content  of 
each  such  quantity  of  gasoline. 

(D)  The  total  oxygen  content  of  all 
gasoline  first  introduced  into  commerce 
within  the  control  area  during  the 
calendar  month  shall  be  determined  by 
adding  together  the  total  oxygen  content 
amounts  determined  in  paragraph 
(c)(3){ii)(C]  of  this  section. 

(E)  The  total  oxjrgen  content 
determined  in  paragraph  (c)(3)(ii](D)  of 
this  section  shall  be  added  to  any 
oxygen  credits  lawfully  transferred  to 
such  person  pursuant  to  paragraph 
(c)(3)(iii)  of  this  section. 

(F)  The  total  oxygen  content 
determined  in  paragraph  (cM3)(ii)(E}  of 
this  section  shall  be  divided  by  the  total 
niunber  of  gallons  of  gasoline  first 
introduced  into  commerce  within  the 
control  area  daring  the  calendar  month, 
resulting  m  the  average  oxygen  content 
of  such  gasoline. 

(iii)  A  person  subject  to  the  standard 
specified  in  paragraph  (a)  of  this  secti(»i 
who  elects  to  demonstrate  compliance 
under  paragraph  (c)(3)  of  this  section 
may  create  oxygen  credits,  and  may 
transfer  such  credits  to  another  person 
for  use  in  demonstrating  compUance 
under  this  paragraph,  in  accordance 
with  the  following  requirements: 

(A)  The  amount  of  oxygen  credits 
created  by  a  person  shall  be  equal  to  the 
difference  between: 

[1]  The  total  oxygen  content  of  all 
gasoline  first  introduced  into  commerce 
within  the  control  area  during  the 
calendar  month  by  such  persons,  as 
determined  according  to  paragraph 
(c)(3)(ii)  (A)  through  (D)  of  this  section; 
and 

[2]  The  total  oxygen  content  required 
by  paragraph  (a)  of  this  sectimi. 
determined  by  multiplying  the  number  of 
gallons  of  such  gasoline  by  0.0257. 

(B)  No  transfer  or  use  of  oxygen 
credits  shall  be  made  by  any  person 
later  than  the  final  day  of  the  calendar 
month  in  which  such  credits  are  created. 

(d)  Registration  [Reserved) 

(e)  Labeling.  (1)  Each  gasoline  pump 
stand  from  which  gasoline  is  dispensed 
at  a  retail  outlet  or  wholesale  purchaser- 
consiuner  facility  in  the  control  area 


shall  be  affixed  during  the  oontRd 
period  with  a  le^ble  and  conspicuous 
labd  which  states  the  type(s)  of 
oxygenate  contained  in  sudt  gasohne 
and  the  oxygen  content  of  such  gasoline 
(percoiiage  by  wei^t).  If  the  gasobne 
being  dispensed  from  a  pump  stand  doea 
not  contain  any  oxjrgenate,  die  pump 
stand  shall  be  so  labeled. 

(2)  Each  invmce.  loading  ticket  biD  of 
lading,  deUvery  ticket  and  other 
document  which  accompanies  the 
shipment  of  gasoline  within  dw  control 
area  during  the  control  period  shall 
ccHitain  a  legible  and  canspicoons 
statement  which  states  die  type(s)  of 
oxygenate  contained  in  such  g8S<^ine 
and  the  oxygen  content  of  sndi  gasoline 
(percentage  by  wei^t).  If  the  gasoline 
being  shipped  does  not  contain  any 
oxygenate,  the  document  accompanying 
the  shipment  shall  be  so  labeled.  Such 
documents  shall  be  retained  by 
distributors,  resellers,  carriers,  retailers 
and  wholesale  porchaseiw»nsumers  for 
at  least  two  years,  and  shall  be 
available  for  inspection  by  the 
Administrator  or  his  authorized 
representative  during  such  period. 

(f)  Reporting  and  Recordkeeping. 
[Reserved] 

(g)  Prohibited  Acts.  (Reserved] 
(h)  Minimum  Oxygen  Content 

Standard.  [Reserved] 

AppendU  A  to  S  52^5»— Sampling 
Procedures  [Reserved] 

AppeiMfix  B  to  S  52  JS59— Tesdng 
Procedures  [Reserved] 

6. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  S  52.260  to 
read  as  follows: 

{52.260    tJNracten  motor  vsMcte 
l»ackstop  program. 

(a)  Applicability  of  40  CFR  part  8^ 
subpart  S  and  40  CFR  part  86.  For  die 
pruposes  of  this  section,  except  as 
otherwise  provided,  the  definitions  and 
requirements  of  40  CFR  part  85  subpart 
S  (Recall  Regulations)  and  40  CFR  part 
86  (Control  of  Air  Pollufion  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Certification  and  Test 
Procedures)  apply. 

(b)  Additional  definitions— Control 
area  means  the  South  Coast  Air  Basin 
(SCAB). 

Ozone-framing  volatile  organic 
compounds  includes  tailpipe, 
evaporative,  refueling,  and  running  loss 
evaporative  emissions,  adjusted  for 
reactivity. 

Refueling  emissions  means  ozone- 
forming  volatile  organic  compounds 
emitted  from  a  vehicle  during  refueling 
in  conjimction  with  the  use  of  either  a 
typically  effective  vapor  recovery 
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system  of  the  type  required  by  the  State 
of  California  (adjusted  for  the  rate  of 
recovery  system  absence,  malfunction, 
or  improper  use  as  determined  by  the 
Administrator),  or  an  onboard 
evaporative  refueling  emission  control 
system. 

(c)  Prohibition.  No  person  shall  sell, 
offer  for  s^le,  introduce  or  deliver  for 
introduction  into  commerce  within  the 
control  area,  or  to  a  resident  of  the 
control  area,  or  to  a  business  located  in 
the  control  area,  any  new  motor  vehicle 
or  engine  that  is  otherwise  subject  to  the 
emission  standards  under  paragraph  (d) 
of  this  section,  unless  the  Administrator 
has  issued  such  vehicle  or  engine  a 
certificate  certifying  compliance  with 
the  applicable  requirements  of  this 
section. 

(d)  Certification  andin-use  standards. 
(1)  Total  emissions  from  1977  >  and  later 
model  year  light-duty  vehicles  and  light- 
duty  trucks  with  loaded  vehicle  weight 
less  than  3,751  pounds  affected  by  this 
section  shall  not  exceed: 

(i)  Ozone-forming  volatile  organic 
compounds.  0.20  gram  per  mile. 

(ii)  Carbon  Monoxide.  3.4  gram  per 
mile. 

(2)  Total  emissions  from  1997 '  and 
later  model  year  light-duty  trucks 
exceeding  3,750  pounds  loaded  vehicle 
weight  vehicles  affected  by  this  section 
shaU  not  exceed: 

(i)  Ozone-forming  volatile  organic 
compounds.  0.21b  gram  per  mile. 

(ii)  Carbon  Monoxide.  3.4  gram  per 
mile. 

(3)  Total  emissions  from  1997  >  and 
later  model  year  heavy-duty  vehicles 
less  than  14,001  pounds  Gross  Vehicle 
Weight  Rating  shall  not  exceed: 

(i)  Ozone-forming  volatile  organic 
compounds.  0.50  gram  per  mile. 

(ii)  Carbon  Monoxide.  4.3  gram  per 
mile. 

(e)  TestJ^rocedures.  The 
Administrator  shall  employ  such  test 
and  compliance  procedures  in 
measuring  and  calculating  total 
emissions  for  purposes  of  this  section  as 
he  determines  appropriate.  In  making 
this  determination,  the  Administrator 
shall  specifically  consider  the  following. 

(1)  llie  measurement  of  ozone-forming 
volatile  organic  compound  emissions 
shall  include  a  diurnal  temperature 
profile  representative  of  high- 
temperature,  high-ozone  episodes  in  the 
South  Coast  Air  Quality  Basin. 

(2)  The  measurement  of  carbon 
monoxide  emissions  may  include 
temperatures  as  low  as  50  degrees 
Fahrenheit. 


'  EPA  i*  considering  effective  dates  between  1887 
and  2002.  and  requests  comments  on  all  dates  in 
this  range. 


(3)  The  procedures  shall  reflect  the 
actual  in-use  patterns  of  vehicles, 
including  periods  of  non-use. 

(f)  Emission  credits.  The 
Administrator  shall  grant  a 
manufacturer  an  appropriate  amount  of 
credits  towards  compliance  with  the 
emission  standards  prescribed  under 
paragraph  (d)  of  this  section  for  selling 
vehicles  that  are  certified  to  achieve 
emission  levels  below  those  specified.  A 
manufacturer  may  use  such  credits  to 
demonstrate  compliance  with  the 
standards  in  the  model  year  in  which 
the  credits  were  earned  or  in  following 
model  years,  or  may  transfer  some  or  all 
of  the  credits  for  use  by  one  or  more 
other  manufacturers  in  demonstrating 
compliance  with  such  emission 
standards.  Credits  granted  pursuant  to 
this  subparagraph  shall  not  be  used  to 
modify  in  any  way  other  emissions 
standards  or  other  requirements.  The 
Administrator  may  make  credits 
available  for  use  after  consideration  of 
enforceability,  environmental  and 
economic  factors  and  upon  such  terms 
and  conditions  as  he  finds  appropriate. 
Credits  may  not  be  used  to  modify  the 
applicable  family  limit  for  a  class  or 
category  or  vehicles  once  produced  in  a 
manner  which  would  avoid  a  required 
remedy  under  section  207(c)  of  the  Clean 
Air  Act  and  40  CFR  part  85  subpart  S  of 
a  nonconformity  with  the  requirements 
of  this  section. 

(g)  Selection  of  fuels.  [Reserved] 

(h)  Fuel  availability  and  distribution. 
[Reserved] 

(i)  Compliance  with  standards 
(recall).  In  determining  comphance  by 
vehicles  and  engines  in  actual  use  with 
the  emission  standards  prescribed  under 
this  section  by  testing  in-use  vehicles  on 
certification-type  fuels,  only  vehicles 
that  have  been  obviously  abused  or 
tampered  with  in  a  manner  that  would 
likely  affect  emissions  performance  may 
be  excluded  from  the  sample  tested 
pursuant  to  section  207(c)  of  the  Clean 
Air  Act  (with  appropriate  adjustments 
to  the  above  standards  determined  by 
the  Administrator  to  be  necessary  to 
reflect  the  exclusion  of  such  vehicles 
frY>m  the  sample).  The  Administrator 
may  require  manufacturer  to  remedy 
nonconforming  engines  or  vehicles 
ptirsuant  to  section  207(c)  of  the  Clean 
Air  Act  and  40  CFR  part  85  subpart  S 
either  (1)  When  a  substantial  number  of 
vehicles  fails  to  comply  with  the 
applicable  emissions  standards 
prescribed  imder  this  section  or  (2) 
When  the  average  emissions 
performance  of  the  tested  sample  does 
not  satisfy  the  applicable  emissions 
standards  prescribed  under  this  section. 
Recall  procediu'es  established  under  this 


subsection  apply  only  to  standards 
given  in  paragraph  (d)  of  this  section, 

(j)  Adjustments  for  reactivity. 
[Reserved] 

(k)  Restrictions  on  operation  of  non- 
complying  vehicles  after  January  1, 
2010.  [Reserved] 

7. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  S  52.261  to 
read  as  follows: 

S  S2.261    RtformuiatMl  gaaoNfW  program. 

(a)  Regulatory  standard.  No  person 
shall  first  introduce  into  commerce 
within  the  South  Coast  Air  Basin  (SCAB 
or  "control  area")  during  the  period 
April  1. 1994  to  October  31, 1994  and 
each  period  of  April  1  to  October  31. 
thereafter,  ("control  period")  gasoline 
that  has  not  been  certified  by  the 
administrator  as  being  in  compliance 
with  the  following  requirements: 

(1)  Produces  no  more  than  15  percent 
less  ozone-forming  VOC  emissions, 
adjusted  for  reactivify,  than  would  be 
produced  &t)m  conventional  gasoline- 
fueled  motor  vehicles  operating  on 
gasoline  controlled  to  7.8  RVP  during 
months  designated  for  7.8  RVP  during 
the  ozone  season. 

(2)  Produces  no  more  than  15  percent 
less  ozone-forming  VOC  emissions, 
adjusted  for  reactivity,  than  would  be 
produced  hom  conventional  gasoline- 
fueled  motor  vehicles  operating  on 
gasoline  controlled  to  7.0  RVP  during 
months  designated  for  7.0  RVP  during 
the  ozone  season. 

(3)  Produces  no  more  NO.  emissions 
frt)m  gasoline-fueled  motor  vehicles  than 
gasoline  that  was  widely  available 
within  the  control  area  during  April  1, 
1989  through  October,  1989. 

(b)  Certification  and  compliance 
procedures.  [Reserved] 

8. 40  CFR  part  52  is  proposed  to  be   - 
amended  by  adding  a  new  §  52.262  to 
read  as  follows: 

§52.262    Rail,  aircraft  *  ship  opcratioiM. 

(a)  Actual  Rule — (1)  Applicability. 
The  requirements  of  this  section  apply 
to  any  owner  or  operator  of  any  line- 
haul  locomotive  or  aircraft  operated 
within  the  South  Coast  Air  Basin  (SCAB 
or  the  "control  area")  or  of  any  ocean- 
going ship  operating  between  ports  in 
Los  Angeles  or  Orange  Counfy  and  a 
port  or  ports  outside  the  control  area. 

(2)  1989  Baseline  VOC  Emissions. 
Each  owner  or  operator  of  a  subject  line- 
haul  locomotive,  aircraft,  or  ship  which 
operated  in  the  control  area  in  1989  who 
wishes  to  receive  marketable  permits  for 
operation  in  1996  and  later  years  shall 
by  January  1, 1993  report  to  the 
Administrator  (or  other  enforcing 
authorify),  using  methods  and 


assumptions  and  in  a  form  he  specifies, 
the  1989  baseline  VOC  emissions  in  the 
covered  area  doe  to  operation  of  subject 
'  units  under  its  control. 

(3)  Marketable  Permits.  By  Jufy  1, 1994 
the  Administrator  (or  other  enforcing 
authorify)  shall  issue  to  each  owner  or 
operator  with  1969  baseline  VOC 
emissions  maricetable  permits 
denominated  in  poonds  of  VOC 
applicable  to  operation  of  line-han) 
locomotives,  aircraft,  or  ships  in  the 
control  area  during  1996i  Eadi  owner  or 
operator  shall  receive  permits  in  the 
amount  of  its  actual  1989  baseline  VOC 
emissions  as  determined  by  the 
Administrator  (or  other  enforcing 
authorify),  maltiphed  by  an  annually 
compoimded  growth  factor  of  one 
percent  per  year  elapsed  between 
January  1, 1990  and  |anuary  1, 1996.  The 
Administrator  (or  other  enforcing 
authority]  shall  repeat  this  issuance 
annually  for  Successive  years  of 
operation.  Permits  shall  be  transferable. 

(4)  Prohibition,  (i)  No  person  shall 
operate  a  line-haul  locomotive,  aircraft, 
or  ship  in  the  control  area  between  April 
1  and  October  30. 1996,  or  during  these 
months  of  any  subsequent  year,  unless  it 
possesses  a  quantity  of  permits  issued 
under  paragra{^  (aU3)  of  this  section 
applicable  to  that  year  equal  in  amount 
to  the  VOC  generated  by  such  operation, 
as  determined  under  paragraph  (a)(6)  of 
this  section.  The  permits  may  have  been 
initially  granted  based  on  the  1989 
operation  of  any  of  the  source  types 
covered  by  this  section,  not  necessarily 
by  the  same  source  type  with  respect  to 
which  they  are  surrendered. 

(ii)  No  person  shall  duplicate, 
counterfeit,  or  otherwise  alter  for 
purposes  of  evasion  a  marketable  permit 
issued  imder  paragraph  (a)(3)  of  this 
section. 

(5)  Exclusions.  Cargo-related 
emissions  are  not  subject  to  this  section. 
Permits  app^  only  to  the  emissions  of 
the  propulsion  and/or  auxiliary  power 
engines  and  fuel  systems. 

(6)  Determination  of  VOC  emissions 
resulting  from  operations.  [Reserved] 

(b)  Committal  Rule — (1)  Cdtegories  to 
be  controlled  (i)  Locomotives, 
(ii)  Piston  and  jet  aircraft 
(iii)  Ocean-going  ships  operating 
between  the  South  Coast  Air  Basin  and 
a  port  or  ports  outside  California. 

(2)  Provisions.  EPA  commits  to 
publish  rules  to  control  VOC  emissions 
from  the  propulsion  and  auxiliary  power 
systems  of  sources  described  in 
paragraph  (b)(1)  of  this  section  on  the 
schedule  described  in  paragraph  (b)(3) 
of  this  section. 

(3)  Promulgation  schedule  and 
emission  limit.  Rules  will  be  published 
by  January  1, 1995,  which  limit  growth  in 


overall  VOC  emissions  to  one  percent 
per  year,  with  a  limit  on  VOC  of  126 
percent  of  1967  levels  applicable  in  2010 
and  thereafter. 

9. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  {  52.264  to 
read  as  follows: 

§  52.264    Control  strslegy  and  ragutaffofw: 


>  tor  the  Setilh  Coeet  Air  I 
Coastal  water*  wMhki  ttiree  niea  of  Orange 
and  Los  Angeles  CounltsaL 

(a)  General  pnjrisiona — (1) 
Applicability.  The  provisions  of  1 52.264 
shall  appfy  to  all  sources  located  in  the 
South  Coast  Air  Basin  (SCAB)  and 
coastal  waters  within  three  miles  of  Los 
Angeles  or  Orange  Counfy. 

(2)  Compliance  dates.  Compliance 
with  the  requirements  of  all  rules  is 
required  upon  promulgation  unless 
otherwise  indicated  by  compliance 
dates  contained  in  specific  rules.  This 
paragraph  shall  not  operate  to  provide 
additional  time  for  compHance  under 
section  113(d)  of  the  Act  42  U.S.a 
7413(d),  for  sources  subject  to 
compliance  upon  promulgation. 

(3)  Definitions.  Actual  emissions 
means  the  actual  quantity  of  VOC 
emissions  from  an  emissions  source 
during  a  particular  time  period. 

Actual  emissions  rale  means  the 
actual  quantity  of  VOC  emissions  from 
an  emissions  source  per  unit  of  actual 
production  or  throughput 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or 
that  person's  designee. 

Agency  means  the  United  States 
Environmental  Protection  Agency. 

Air  contaminant  means  any  solid, 
hquid,  or  gaseous  matter,  any  odor,  or 
any  form  of  energy,  that  is  capable  of 
being  released  into  the  atmosphere  from 
an  emissiim  source. 

Air  pollution  means  the  presence  in 
the  atmo^ihere  of  one  or  more  air 
comtaminants  in  sufficient  quantities 
and  of  such  characteristics  and  duration 
as  to  be  injurious  to  human,  plant,  or 
animal  life,  to  health,  or  to  properfy,  or 
to  unreasonably  interfere  with  the 
enjoyment  of  life  or  properfy. 

Air  pollution  control  equipment 
means  any  equipment  or  facilify  of  a 
type  intended  to  eliminate,  prevent 
reduce  or  control  the  emission  of 
specified  air  contaminants  to  the 
atmosphere. 

Allowable  emissions  rate  means  die 
most  stringent  of  the  applicable 
standards  in  40  CFR,  parts  60  and  61;  the 
applicable  implementation  plan;  or  a 
federally  enforceable  permit 


Baseline  emissions  means  the 
emissions  calculated  using  the  lower  of 
the  actual  at  allowable  emissions  rate 
for  each  source  Vithin  a  facilify  and 
actual  capacify  utilization  and  hours  of 
operation  for  the  baseline  year  stated  in 
a  rule  for  a  given  pollutant  (e.g.,  pounds 
of  VOC  per  day). 

Capture  system  means  all  equipment 
(including,  but  not  limited  to,  hoods, 
ducts,  fans,  ovens,  dryers,  etc.)  used  to 
contain,  collect  and  transport  an  air 
pollutant  to  a  control  device. 

Coating  applicator  means  any 
equipment  or  device  including  but  not 
limited  to  doth,  rollers,  brushes,  spray 
guns,  or  dip  tanks  used  to  ap{dy  • 
coating. 

Control  device  means  equipment 
(such  as  an  afterburner  or  adsorber) 
used  to  remove  or  prevent  the  emission 
of  air  pollutants  from  a  contaminated 
exhaust  stream. 

Day  means  the  consecutive  24  boors 
beginning  at  12:00  AM  (midnight)  local 
time. 

Emissions  rate  means  the  total  masa 
of  VOCs  discharged  from  an  emissions 
source  into  the  atmosphere  per  unit  of 
production  or  throu^put  (e.g.,  pound 
VOC/gallon  of  coating  solids). 

Emissions  source  means  any  building, 
structure,  facilify,  properfy  equipment 
device,  container,  or  any  combination 
thereof,  at  from,  or  by  reason  which 
VOC  is  emitted  or  discharged  into  the 
atmosphere. 

Facility  means  all  of  dte  pollutant- 
emitting  activities  v«^ich  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 
the  same  person  (or  persons  under 
common  control),  except  the  activities  of 
any  marine  vessel  Pollutant-emitting 
activities  shall  be  considered  as  part  of 
the  same  industrial  grouping  if  they 
belong  to  the  same  "Major  Group"  (i  e., 
which  have  the  same  two-digit  code)  as 
described  in  the  "Standard  Industrial 
Classification  Manual,  1987" 
(incorporated  by  reference  as  specified 
in  40  CFR  52.264.b). 

Federally  enforceable  means  all 
limitations  and  conditions  which  are 
enforceable  by  the  Administrator 
including  those  requirements  developed 
pursuant  to  40  CFR,  parts  60  and  61; 
requirements  within  any  applicable 
implementation  plan;  and  any  permit 
requirements  established  pursuant  to  4w 
CFR  52.21  or  under  regulations  approved 
pursuant  to  40  CFR.  part  51,  subpart  I. 
and  40  CFR  51.186. 

IiKinerator  means  a  combustion 
apparatus  in  which  refuse  is  burned. 

Monitor  means  to  measure  and 
record. 
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Organic  compound  means  any 
compound  of  carbon,  excluding  carbon 
monoxide,  carbon  dioxide,  and  carbonic 
acid,  metallic  carbides,  carbonates,  and 
ammonium  carbonate. 

Organic  vapor  means  the  gaseous 
phase  of  an  organic  compoimd  or  a 
mixtiu«  of  organic  compounds  present 
in  the  atmosphere. 

Owner  or  operator  means  any  person 
who  owns,  operates,  leases.  Controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  partnership,  association. 
State,  municipality,  political  subdivision 
of  a  State:  any  agency,  department  or 
instrumentality  of  the  United  States:  and 
any  officer,  agent  or  employee  thereof. 

Process  means  any  stationary 
emission  source  other  than  a  fuel 
combustion  emission  source  or  an 
incinerator. 

Standard  conditions  means  a 
temperature  of  70*F  and  a  pressure  of 
14.7  psia. 

Stationary  emission  source  and 
Stationary  source  mean  an  emission* 
source  which  is  not  self^ropelled. 

Volatile  organic  compound  (VOC) 
means  any  organic  compound  which 
participates  in  atmospheric 
photochemical  reactions.  This  includes 
any  organic  compound  other  than  tiie 
following  compounds:  methane,  ethane, 
methyl  dblorofonn  (1,1.1- 
trichloroediane).  CI'R-lia 
(trichlorotrifluorQetfaane).  methylene 
.  chloride.  (dicUoromethane)  CFC-11 
(trichlorofluoromethane).  CFC-12 
(dichlorodifluaroniethane),  CF022 
(chlorodifluoromethane).  FC-23 
(liifluMometfaane).  CFC-114 
(dichlorotetrafluoroethane).  CFC-115 
(chloropentafluoroethane).HCFC-123 
(dichlorotrifluoroethane).  HFC-134a 
(tetrafluoroethane).  HCFC-141b 
(didilorofluoroethane)  and  HCFC-142b 
(chlorodifluoroethane).  These 
compounds  have  been  determined  to 
have  negligible  photochemical 
reactivity.  For  the  purposes  of 
determining  compliance  with  emissions 
limits,  VOC  will  be  measured  by  the 
approved  test  methods.  Where  sttdi  A 
niethod  inadvertently  measures  **  ;  « . 
compounds  with  negligible 
photochemical  reactivity,  an  owner  or  . 
operatOT  may  exclude  these  negl^ly 
reactive  compounds  when  determining 
compUance  with  an  emissions  standard. 

(4)  Test  methods  and  procedures^  (i) 
Coatings,  inks,  and  fountain  solutions. 
The  following  test  netiiods  and 
procedures  shall  be  used  to  determine 
the  VCX^  content  of  as  applied  coatings, 
inks,  and  fountain  solutions  to 
determine  compliance  with  the    - 
limitations  set  forth  in  section  52.264. 


(A)  Sampling:  Samples  collected  for 
analyses  shall  be  one-liter  taken  into  a 
one-liter  container  at  a  location  and 
time  such  that  the  sample  will  be 
representative  of  the  coating  as  applied 
(i.e..  the  sample  shall  include  any 
dilution  solvent  or  other  VOC  added 
during  the  manufacturing  process).  The 
container  must  be  tightly  sealed 
immediately  after  the  sample  is  taken. 
Any  solvent  or  other  VOC  added  after 
the  sample  is  taken  must  be  measured 
and  accounted  for  in  the  calculations  in 
paragraph  (a)(4)(i)(C)  of  this  section.  For 
multiple  package  coatings,  separate 
samples  of  each  component  shall  be 
obtained.  A  mixed  sample  shall  not  be 
obtained  as  it  will  cure  in  the  container. 
Sampling  procedures  shall  follow  the 
guidelines  presented  in: 

flj  ASTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating.  This  practice 
is  incorporated  by  reference  as  specified 
in  40  CFR  52.264(b). 

(2)  ASTM  E300  Standard  Practice  for 
Sunpling  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  as 
specified  in  40  CFR  52.284(b). 

(B)  Analyses:  The  applicable 
analytical  methods  specified  below  shall 
be  used  to  determine  the  composition  of 
coatings,  inks,  or  fountain  solutions  as 
applied. 

(1)  Method  24  of  40  CFR  part  ea 
appendix  A.  shaU  be  used  to  determine 
the  VOC  content  and  density  of 
coatings.  If  it  is  demonstrated  to  the 
satisfaction  of  the  Administrator  that 
plant  coating  formulation  data  are 
equivalent  to  Method  24  results, 
formulation  data  may  be  used.  In  the 
event  of  any  inconsistency  between  a 
Method  24  test  and  a  faciUty's 
formulation  data,  the  Method  24  test  will 
govern. 

^2;  Method  24A  of  40  CFR  part  ea 
appendix  A.  shall  be  used  to  determine 
the  VOC  content  and  density  of 
rotogravure  printing  inks  and  related 
■  coatings.  If  it  is  demonstrated  to  the 
satisfaction  of  the  Agency  that  the  plant 
coating  formulation  data  are  equivalent 
to  Method  24A  results,  formulation  data 
may  be  used.  In  the  event  of  any 
inconsistency  between  a  Method  24A 
test  and  a  faciUty's  formulation  data,  the 
Method  24A  test  will  gOvem. 

f?;  The  following  ASTM  methods  are 
the  analytical  procedures  for 
determining  VOC 

(i)  ASTM  01^5-85:  Standard  test 
mediod  for  density  of  paint  varnish, 
lacquer  and  related  products.  This  test 
method  is  incorporated  by  reference  as 
specified  in  40CFR  52.284(b). 

/i/7  ASTM  D23e0-87:  Standard  test 
:  method  for  volatile  content  of  a  coating. 
This  test  method  is  incorporated  by 


reference  as  specified  in  40  CFR 
52.264(b).  For  multicomponent  coatings, 
EPA  is  in  the  process  of  revising  Method 
24.  The  following  minor  modifications 
should  be  used  for  multicomponent 
coatings.  All  components  of  the  coating 
are  to  be  weighed  in  the  proper 
proportion  into  the  analysis  container 
and  mixed  together  just  prior  to  analysis 
and  the  mixture  is  allowed  to  stand  for 
at  least  one  hour  but  no  more  than  24 
hours  prior  to  being  oven  dried  at  110 
degrees  Celsius  for  one  hour. 

(Hi)  ASTM  03792-^:  Standard  test 
method  for  water  content  of  water- 
reducible  paints  by  direct  injection  into 
a  gas  chromatograph.  This  test  method 
is  incorporated  by  reference  as  specified 
in  40  CFR  52.264(b). 

(iv)  ASTM  D4017-81  (1987):  Standard 
test  method  for  water  content  in  paints 
and  paint  materials  by  the  Karl  Fischer 
method.  This  test  metiiod  is 
incorporated  1^  reference  as  specified 
in  40  CFR  S2.2»4(b). 

M  ASTM  D4457-85:  Standard  test 
method  for  determination  of 
dichloromethane  and  1.1.1- 
trichloroethane  in  paints  and  coatings 
by  direct  injection  into  a  gas 
chromatograph.  (The  procedure 
delineated  above  can  be  used  to  develop 
protocols  for  any  compounds 
specifically  exempted  from  the 
definition  of  VOC.)  This  test  method  is"* 
incorporated  by  reference  as  specified    , 
in40CFR52.2e4(b). 

(vi)  ASTM  02607-06:  Standard  test 
method  for  volume  non-volatile  matter 
in  clear  or  pigmented  coatings.  This  test 
method  is  incorporated  by  reference  as 
specified  in  40  CFR  52.264(b). 

^v/y7  ASTM  03980-87:  Standard 
practice  for  interlaboratory  testing  of 
paint  and  related  materials.  This 
practice  is  incorporated  by  reference  as 
specified  in  40  CFR  52.264(b). 

(viii)  ASTM  E180-65:  Practice  for 
determining  the  precision  data  of  ASTM 
methods  for  analysis  and  testing  of 
industrial  chemicals.  This  practice  is 
incorporated  by  reference  as  specified 
in  40  CFR  52.264(b). 

(ix)  ASTM  D2372-85:  Standard 
method  of  separation  of  vehicle  fiom 
solvent-reducible  paints.  This  method  is 
incorporated  by  reference  as  specified 
in  40  CFR  52.264(b). 

f4)  Use  of  an  adaptation  to  any  of  the 
analytical  methods  specified  in 
paragraphs  (a)(4)(i)(B)  (1),  {2),  and  [3]  of 
this  section  may  be  approved  by  the 
Aikninistrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  analytical 
methods  specified  in  paragraphs 
(a)(4)(i)(B)  (i).  [2],  and  (J)  of  this  section 


will  yield  inaccurate  results  and  that  the 
proposed  adaptation  is  appropriate. 

(C)  Calculations:  Calculations  for 
determining  the  VOC  content  water 
content,  and  the  content  of  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOC  of 
coatings,  inks,  and  fountain  solutions  as 
appUed  shall  follow  the  guidance 
provided  in  the  following  docimients. 

(1)  "A  Guide  for  Surface  Coating 
Calculation"  EPA-340/1-8&-016  (which 
is  available  from  the  National  Technical 
Information  Services.  5285  Port  Royal 
Road,  Springfield.  Virginia,  22161) 

[2]  "Procedures  for  Certifying 
Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paint  Ink  and 
Other  Coatings"  (revised  June  1986] 
EPA-450/3-84-019  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield,  Virginia,  22161) 

[3]  "A  Guide  for  Graphic  Arts 
Calculations"  August  1988  EPA-340/l- 
88-003  (which  is  available  from  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Vii^nia,  22161) 

(ii)  Automobile  or  Light-Duty  Truck 
Test  Protocol  The  protocol  for  testing, 
.  including  determining  the  transfer 
efficiency,  of  coating  applicators  at 
topcoat  operations  at  an  automobile 
assembly  facility  shall  follow  the 
procedure  in:  "Protocol  for  Determining 
the  Daily  Volatile  Organic  Compound 
Emission  Rate  of  Automobile  and  Light- 
Duty  Truck  Topcoat  Operations" 
December  1968  EPA-450/ 3-88-018 
(which  is  available  from  the  National 
Technical  Information  Services.  5285 
Port  Royal  Road.  Springfield.  Virginia. 
22161). 

(iii)  Capture  System  Efficiency  Test 
Protocols— {A]  Applicability.  The 
requirements  of  paragraph  (a)(4)(iii)(B) 
.  of  this  section  shall  apply  to  all  VOC 
emitting  processes  employing  capture 
equipment  (e.g.,  hoods,  ducts),  except 
those  cases  noted  below. 

[1]  If  a  source  installs  a  permanent 
total  enclosure  (PTE)  that  meets  U.S. 
EPA  specifications,  and  which  directs 
all  VOC  to  a  control  device,  then  the 
source  is  exempted  from  the 
requirements  described  in  paragraph 
(a](4)(iii)(B)  of  this  section.  The  U.S.  EPA 
specifications  to  determine  whether  a 
structure  is  considered  a  PTE  are  given 
in  Procedure  T  of  appendix  B  of  40  CFR 
52.742.  In  this  instance,  the  capture 
efficiency  is  assumed  to  be  100  percent 
and  the  source  is  still  required  to 
measure  control  efficiency  using 
appropriate  test  methods  as  specified  in 
paragraph  (B](4)(iv)  of  this  section. 

(^  If  a  source  uses  a  control  device 
designed  to  collect  and  recover  VOC 


(e.g.,  carbon  adsorber),  an  explicit 
measurement  of  capture  efficiency  is  not 
necessary  provided  that  the  conditions 
given  below  are  met.  Tlie  overall  control 
of  the  system  can  be  determined  by 
directiy  comparing  the  input  liquid  VOC 
to  the  recovered  liquid  VOC.  The 
general  procedure  for  use  in  this 
situation  is  given  in  40  CFR  60.433,  with 
the  following  additional  restrictions: 

[i)  The  source  must  be  able  to  equate 
solvent  usage  with  solvent  recovery  on  a 
24-hour  (daily)  basis,  rather  than  a  30- 
day  weighted  average,  within  72  hours 
following  the  24-hour  period.  In  addition, 
one  of  the  following  two  criteria  must  be 
met:    . 

[if]  The  solvent  recovery  system  (i.e.. 
capture  and  control  system)  must  be 
dedicated  to  a  single  process  line  (e.g.. 
one  process  line  venting  to  a  carbon 
adsorber  system),  or 

[Hi)  If  the  solvent  recovery  system 
controls  multiple  process  lines,  then  the 
source  must  be  able  to  demonstrate  that 
the  overall  control  (i.e.,  the  total 
recovered  solvent  VOC  divided  by  the 
sum  of  liquid  VOC  input  to  all  process 
lines  venting  to  the  control  system) 
meets  or  exceeds  the  most  stringent 
standard  appUcable  for  any  process  line 
venting  to  the  control  system. 

(B)  Specific  Requirements.  The 
captxire  efficiency  of  a  process  line  shall 
be  measured  using  one  of  the  four 
protocols  given  below.  Any  error  margin 
associated  with  a  test  protocol  may  not 
be  incorporated  into  the  results  of  a 
capture  efficiency  test.  If  these 
techniques  are  not  suitable  for  a 
particular  process,  then  the  source  must 
present  an  alternative  capture  efficiency 
protocol  and  obtain  approval  for  it  by 
the  Administrator  as  a  SIP  or  FIP 
revision. 

[1]  Gas/gas  method  usmg  temporary 
total  enclosure  (TTE).  The  U.S.  EPA 
specifications  to  determine  whether  a 
temporary  enclosure  is  considered  a 
TTE  are  given  in  Procedure  T  of 
appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  this  protocol  is: 

CE  =  G./{G,  +  F.) 

where 

CE  s  capture  efficiency,  decimal  fraction 

Gw  =  mass  of  VOC  captured  and  delivered  to 
control  device  using  a  TTE 

Fw  =>  mass  of  fugitive  VOC  that  escapes  from 
a  TTE  Procedure  G.2  contained  in 
appendix  B  of  40  CFR  52.741  is  used  to 
obtain  G..  Procedure  F.l  in  appendix  B 
(as  referenced  above)  it  used  to  obtain 
F.. 

[2]  Liquid/gas  method  using  TTE.  The 
U.S.EPA  specifications  to  determine 
whether  a  temporary  enclosure  is 
considered  a  TTE  are  given  in  Procedure 
T  of  appendix  B  of  40  CFR  52.741.  The 


capture  efficiency  equation  to  be  used 
for  this  protocol  is: 

CE  -  (L  -  F,)/L 
where 

CE  :e  capture  efficiency,  decimal  fraction 
L  =  mau  of  liquid  VOC  input  to  process 
F.  —  mass  of  higitive  VOC  that  escapes  &om 
a  TTE  Procedure  L  contained  in 
appendix  B  of  40  CFR  52.741  is  used  to 
obtain  L  Procedure  F.l  in  appendix  B  (as 
referenced  above)  is  used  to  obtain  F«. 

[3]  Gas/gas  method  using  the  building 
or  room  (building  or  room  enclosiue)  in 
which  the  affected  source  is  located  as 
die  enclosure  and  in  which  "F*  and  "G" 
are  measured  while  operating  only  the 
affected  facility.  All  fans  and  blowers  in 
the  building  or  room  must  be  operated 
as  they  would  under  normal  production. 
The  capture  efficiency  equation  to  be 
used  for  this  protocol  is: 

CE  =  G/(G  +  F.) 

where 

CE  ==  capture  efficiency,  decimal  fraction 

G  s  mass  of  VOC  captured  and  delivered  to 
control  device 

F|  =  mass  of  fugitive  VOC  that  escapes  from 
building  enclosure  Procedure  G.2 
contained  in  appendix  B  of  40  CFR  52.741 
is  used  to  obtain  G.  Procedure  F.2  In 
appendix  B  as  referenced  above  is  used 
to  obtain  F^. 

[4]  Liquid/gas  method  using  the 
building  or  room  (building  or  room 
enclosure)  in  which  the  affected  source 
is  located  as  the  enclosure  and  in  which 
"F*  and  "L"  are  measured  while 
operating  only  the  affected  facility.  All 
fans  and  blowers  in  the  building  or  room 
must  be  operated  as  they  would  under 
normal  production.  The  capture 
efficiency  equation  to  be  used  for  this 
protocol  is: 
CE  =  (L-F,)/L 
where 

CE  =  capture  efficiency,  decimal  fraction 
L  =<  mass  of  liquid  VOC  input  to  process 
F|  s  mass  of  fugitive  VOC  that  escapes  from 

building  enclosure 
Procedure  L  contained  in  Appendix  B  of  40 

CFR  52.741  is  used  to  obtain  L  Procedure 

F.2  in  appendix  B  (as  referenced  above) 

is  used  to  obtain  Fa. 

(C)  Recordkeeping  and  reporting.  [1] 
All  affected  facilities  must  maintain  a 
copy  of  the  capture  efficiency  protocol 
submitted  to  EPA  on  file.  All  results  of 
the  appropriate  test  methods  and 
capture  efficiency  protocols  must  be 
reported  to  EPA  within  sixty  (80)  days  of 
the  test  date.  A  copy  of  the  results  must 
be  kept  on  file  with  the  source  for  a 
period  of  three  (3)  years. 

[2]  If  any  changes  are  made  to  capture 
or  control  equipment  then  the  source  is 
required  to  notify  EPA  of  these  changes 
and  a  new  test  may  be  required  by  EPA. 
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(3)  The  source  must  notify  the 
Administrator  30  days  prior  to 
performing  any  capture  efficiency  or 
control  test  At  that  time,  the  source 
must  notify  the  Administrator  which 
capture  efficiency  protocol  and  control 
device  test  methods  will  be  used. 

(4)  Sources  utilizing  a  FTE  must 
demonstrate  that  this  enclosure  meets 
the  requirement  given  in  Procedure  T  (in 
appendix  B  of  40  CFR  52.741)  for  a  FTE 
diuing  any  testing  of  their  control 
device.  

(5)  Sources  utilizing  a  TTE  must 
dcHtnonstrate  that  their  TTE  meets  the 
requirements  given  in  Procedure  T  (in 
a^iendix  B  of  40  CFR  52.741)  for  a  TTE 
during  testing  of  their  control  device. 
The  source  must  also  provide 
documentation  that  the  qualify 
assurance  criteria  for  a  TTE  have  been 
achieved. 

(iv)  Control  Device  Efficiency  Testing 
and  Monitoring.  (A)  The  control  device 
efficiency  shall  be  determined  by 
simultaneously  measuring  the  inlet  and 
outlet  gas  phase  VOC  concentrations 
and  gas  volumetric  flow  rates  in 
accordance  with  the  gas  phase  test 
methods  specified  in  paragraph  (a)(4)(vi) 
of  this  section. 

(B)  Any  owner  or  operator  that  uses 
an  afterburner  or  carbon  adsorber  to        * 
comply  with  any  section  of  §  52.264 
shall  use  U.S.  EPA-approved  continuous 
monitoring  equipment  which  is  installed, 
calibrated,  maintained,  and  operated 
according  to  vendor  specifications  at  all 
times  when  the  afterburner  or  carbon 
adsorber  is  in  use.  The  continuous 
monitoring  equipment  must  monitor  the 
following  parameters: 

(1)  Combustion  chamber  temperature 
of  each  afterburner. 

(2)  Temperature  rise  across  each 
catalytic  afterburner  bed  or  VOC 
concentration  exhaust. 

(3)  The  VOC  concentraticMi  of  each 
carbon  adsorption  bed  exhaust. 

(v)  Overall  Efficiency.  (A)  The  overall 
efficiency  of  the  emission  control  system 
shall  be  determined  as  the  product  of 
the  capture  system  efficiency  and  the 
control  device  efficiency  or  by  the 
liquid/liquid  test  protocol  as  specified  in 
40  CFR  6a433  (and  revised  by  paragraph 
(aX4Hiii)(A)(2)  of  this  section  for  each 
solvent  recovery  system,  in  those  cases 
in  wfaicfa  the  overall  efficiency  is  being 
determined  for  an  entire  line,  the 
capture  efficiency  used  to  calculate  the 
product  fA  the  capture  and  control 
effideocy  is  the  total  capture  efficiency 
over  the  entve  line. 

(B)  The  ove'rall  efficiency  of  dte 
capture  system  and  control  device  used 
to  control  VOC  emissions  from  a  paper, 
fabric  film,  coil  or  misoellaneoas  metal 
parts  and  products  coating  line,  as 


determined  by  the  test  methods  and 
procedures  specified  in  para^aphs 
(aM4)(iii).  (a)(4)(iv),  and  (aM4)(vMA)  of 
this  section,  shall  be  no  less  than  the 
equivalent  overall  efficiency  which  shall 
be  calculated  by  the  following  equation: 

E  =  ([VOC,-VOCl/VOCJxlOO 

where: 

E  =  Equivalent  overall  efficiency  of  the 
capture  system  and  control  device  as  a 
percentage. 

VOC.  =  Actual  VOC  content  of  a  coating,  or 
the  daily-wei^ted  average  VOC  content 
of  two  or  more  coatingi  (if  more  than  one 
coating  n  used),  aa  applied  to  the  tubiect 
coating  line  as  determined  by  the 
applicablp  test  methods  and  procedures 
specified  in  paragraph  (aX4)(i]  of  this 
section  in  units  of  kg  VOC/l  (lb  VOC/ 
gal]  of  coating  solids  as  applied,  and 

VOCi  =  The  VOC  emission  limit  specified  in 
units  of  kg  VOC/l  (lb  VOC/gal)  of 
coating  solids  as  applied. 

(vi)  Volatile  Organic  Compound  Gas 
Phase  Source  Test  Methods. 

The  methods  in  40  CFR  part  60. 
appendix  A,  delineated  bdow  shall  be 
used  to  determine  control  device 
efficiencies. 

(A)  40  CFR  part  6a  appendix  A. 
method  18. 25,  or  25A.  as  appropriate  to 
the  conditions  at  the  site,  shiall  be  used 
to  determine  VOC  concentration. 
Method  selection  shall  be  based  on 
consideration  of  the  diversity  of  organic 
species  present  and  their  total 
concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 
(a)(4)(vi)(A)  [1]  and  (2)  of  this  section, 
the  test  shall  consist  of  three  separate 
runs,  each  lasting  a  minimum  of  60  min. 
unless  the  Administrator  determines 
that  process  variables  dictate  shorter 
sampling  times. 

{1)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  fixed-bed 
carbon  adsorption  system  with  a 
common  exhaust  stack  for  all  the 
individual  adsorber  vessels,  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  mam  complete 
sequences  through  the  adsorption  cycles 
of  all  the  individual  adsorber  vessels. 

[2]  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  carbon 
adsorption  system  with  individual 
exhaust  stacks  for  each  adsorber  vessel, 
each  adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  adsorber 
vessel  shall  consist  of  three  separate 
runs.  Each  ran  shall  coincide  with  one  or 
more  complete  adsorption  cycles. 

(B)  40  CFR  part  60,  appendix  A, 
method  1  or  lA  shall  be  used  for  sample 
and  veiocify  traverses. 

(C)  40  CFR  part  60,  ai^iendix  A. 
method  2,  2A.  2C  or  2D  shaU  be  used  for 
veiocify  and  volumetric  flow  rates. 


(D)  40  CFR  part  6a  appendix  A. 
metlkod  3  shall  be  used  lot  gas  analysis. 

(E)  40  CFR  part  60.  appendbc  A, 
mediod  4  shall  be  used  for  stack  gas 
moisture. 

(F)  40  CFR  part  6a  appendix  A, 
methods  2.  2A,  2C  2D.  3,  and  4  shall  be 
performed,  as  applicable,  at  least  twice 
during  eadi  test  run. 

(G)  Use  of  an  adaptation  to  any  of  the 
test  methods  specified  in  paragraphs 
(aM4)(vi)  (A),  (B),  (q,  (D),  (E),  and  (F)  of 
this  section  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  test 
methods  specified  in  paragraphs 
(a)(4)(vi)  (A).  (B),  (C),  (D),  (E),  and  (F)  of 
this  section  will  yield  inaccurate  results 
and  that  the  proposed  adaptation  is 
appropriate. 

(vii)  Leak  Detection  Methods  for 
Volatile  Organic  Compounds. 

Owners  or  operators  required  by  the 
various  subparts  of  this  regulation  to 
carry  out  a  leak  detection  monitoring 
program  shall  comply  with  the  following 
requirements: 

(A)  Leak  Detection  Monitoring.  (1) 
Monitoring  shall  oHnply  with  40  CFR 
part  60,  a[^)endix  A,  method  21. 

[2]  Tlie  detection  instnunent  shall 
meet  the  performance  criteria  of  method 
21. 

(J)  The  instrument  shall  be  calibrated 
before  use  on  each  day  of  its  use  by  the 
methods  specified  in  method  21. 

[4]  Calibration  gases  shall  be: 

(/)  Zero  air  Oess  than  10  ppm  of 
hydrocarbon  in  air),  and 

[ii]  A  mixture  of  methane  or  n-hexane 
and  air  at  a  concentration  of 
approximately,  but  no  less  than,  10,000 
ppm  methane  or  n-hexane. 

(5)  The  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  method  21. 

(B)  When  equipment  is  tested  for 
compliance  with  no  detectable 
emissions  as  required,  the  test  shall 
comply  with  the  following  requirements: 

(;)  The  requirements  of  paragraphs 
(a)(4)  (vii)(A)(J)  through  (vii)(A)(5)  of 
this  section  shall  apply. 

(2)  The  background  level  shall  be 
determined  as  set  forth  in  method  21. 

(C)  Leak  detection  tests  shall  be 
performed  consistent  with: 

(1)  "APTI  Course  SI  417  Controlling 
Volatile  Oganic  Compound  Emissions 
from  Lealdng  Process  Eqiupment"  EPA- 
450/2-62-015  (wfaicfa  is  available  from 
the  National  Tedmical  Information 
Services,  S285  Port  Royal  Road. 
Springfield.  Virginia,  22161)  ■ 


(2)  "Portable  Instrument  User's 
Manual  for  Monitoring  VOC  Sources" 
EPA-340/l-8e-015  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia,  22161) 

(3)  "Protocols  for  Generating  Unit- 
Specific  Emission  Estimates  for 
Equipment  Leaks  of  VOC  and  VHAP" 
EPA-450/3-4$-O10  (which  is  available 
from  the  National  Technical  Information 
Services,  528S  Port  Royal  Road, 
Springfield,  Virginia,  22161) 

(4)  "Petroleum  Refinery  Enforcement 
Manual"  EPA-340/1-8O-O08  (which  is 
available  from  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia,  22161) 

(viii)  Bulk  Gasoline  DeUvery  System 
Test  Protocol 

(A)  The  method  for  determining  the 
emissions  of  gasoline  from  a  vapor 
recovery  system  are  delineated  in  40 
CFR  part  60,  subpart  XX,  section  60.503. 

(B)  Other  tests  shall  be  performed 
consistent  with: 

(1)  "Inspection  Manual  for  Control  of 
Volatile  Organic  Emissions  from 
Gasoline  Marketing  Operations: 
appendix  D"  EPA-340/1-80-012  (which 
is  available  from  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161) 

(2)  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals:  appendix  A"  EPA-450/2-77- 
026  (which  is  available  fiom  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161) 

{\x]  Vapor  Pressure  of  Volatile 
Organic  Liquids.  (A)  If  the  VOL  consists 
of  only  a  suide  compoimd.  the  vapor 
pressure  sh^  be  determined  by  ASTM 
Metfaod  D2879-86  (incorporated  by 
reference  as  specified  in  40  CFR 
52.264.b)  or  the  vapor  pressure  may  be 
obtained  from  a  published  soiuce  such 
as:  Boublik,  T.,  V.  Fried  and  E.  Hala, 
"The  Vapor  Pressure  of  Pure 
Substances,"  Elsevier  Scientific 
Publishing  Co.,  New  York  (1973).  Perry's 
Chemical  Engineer's  Handbook, 
McGraw-HillBook  Company  (1984), 
CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1086-87),  and  Lange's 
.  Handbook  of  Chemistry,  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1985). 

(B)  If  the  VOL  is  a  mixture,  the  vapor 
pressure  shall  be  determined  by  ASTM 
Metfaod  D2879-86  (incorporated  by 
reference  as  specified  in  40  CFR  part  52.) 


or  by  tfae  fo 


lowing  equation: 

P-=    I    PA 
^     1=1 


where: 

P„ri  =  Total  vapor  pressure  of  the  mixture, 
n  —  Number  of  components  in  the  mixture, 
i  =  Subscript  denoting  an  individual 

component, 
Pi  =  Vapor  pressure  of  a  component 

determined  in  accordance  with 

paragraph  (a)(4](ix}(A)  of  tliis  section, 

and 
X|  =  Mole  fraction  of  the  component  in  the 

total  mixture. 

(x)  Vapor  Pressure  of  Organic 
Material  or  Solvent  (A)  If  the  organic 
material  or  solvent  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86. (incorporated  by  reference  as 
specified  in  40  CFR  52.264.b)  or  the 
vapor  pressure  may  be  obtained  from  a 
published  source  such  as:  Boublik,  T..  V. 
Fried  and  E.  Hala,  "The  Vapor  Pressure 
of  Pure  Substances,"  Elsevier  Scientific 
Publishing  Co.,  New  York  (1973),  Perry's 
Chemical  Engineer's  Handbook, 
McGraw-Hill  Book  Company  (1984), 
CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1986-87),  and  Lange's 
Handbo^  of  Chemistry,  Jofan  A.  Dean, 
editor,  McGraw-Hill  Book  Company  > 
(1985). 

(B)  If  tfae  organic  material  or  solvent  is 
in  a  mixture  made  up  of  botfa  organic 
material  compounds  and  compounds 
which  are  not  organic  material,  the 
vapor  pressure  shall  be  determined  by 
the  following  equation: 


P-i= 


n 

X 
1=1 

n 

2 

i»l 


PA 


where: 

?„,= Total  vapor  pressure  of  the  portion  of 

the  mixture  which  is  composed  of 

organic  material, 
n= Number  of  organic  material  components 

in  the  mixture, 
i= Subscript  denoting  an  individual 

component, 
Pi= Vapor  pressure  of  an  organic  material 

component  determined  in  accordance 

with  paragraph  (a)(4)(X](A)  of  this 

section,  and 
X|=Mole  fraction  of  the  organic  material 

component  of  the  total  mixture. 

(C)  If  tfae  organic  material  or  solvent  is 
in  a  mixture  made  up  of  only  organic 
material  compounds,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  as 
specified  in  «)  CFR  52.264.b)  or  by  the 
above  equation. 

(xi)  Vapor  Pressure  of  Volatile 
Organic  Compounds.  (A)  If  the  VOC 
consists  of  only  a  single  compound,  the 
vapor  pressure  shall  be  determined  by 
ASTM  Method  D2879-66  (incorporated 


by  reference  as  specified  in  40  CFR 
52.264.b)  or  the  vapor  pressure  may  be 
obtained  bom  a  published  source  such 
as:  Boublik,  T.,  V.  Fried  and  E.  Hala. 
"Tfae  Vapor  Pressure  of  Pure 
Substances,"  Elsevier  Scientific 
Publishing  Co.,  New  York  (1973),  Perry's 
Chemical  Engineer's  Handbook, 
McGraw-Hill  Book  Company  (1984), 
CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1986-87),  and  Lange's 
Handbook  of  Chemistry,  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1985). 

(B)  If  tfae  VOC  is  in  a  mixture  made  up 
of  botfa  VOC  compounds  and 
compounds  which  are  not  VOC  the 
vapor  pressure  shall  be  determined  by 
the  following  equation: 


P-.= 


n 

Z 

1=1 

n 

Z 

i=l 


PA 


where: 

P,oc= Total  vapor  pressure  of  the  portion  of 

the  mixture  which  is  composed  of  VOC. 
n= Number  of  VOC  components  in  the 

mixture, 
i= Subscript  denoting  an  individual 

component, 
P,= Vapor  pressure  of  a  VOC  component 

determined  in  accordance  with 

paragraph  (a)(4)(xi)(A)  of  this  section. 

and 
Xi=Mole  fraction  of  the  VOC  component  of 

the  total  mixture. 

(C)  If  the  VOC  is  in  a  mixture  made  up 
of  only  VOC  compounds,  the  vapor 
pressure  shall  be  determined  by  ASTM 
Metfaod  D2879-86  (incorporated  by 
reference  as  specified  in  40  CFR 
52.264.b]  or  by  the  above  equation. 

(b)  Group  A  Backstop  Afeosures— (1) 
Industrial  and  Commercial  Solvents/ 
Coatings  (Format  #  1}— (i)  Definitions. 
(A)  For  the  purpose  of  tlds  rule,  tfae 
general  definitions  in  paragrapfa  (a)(3)  of 
tfais  section  apply. 

(B)  For  the  purpose  of  this  rule,  tfae 
following  defhiitions  also  apply: 

Adhesives  means  any  substance  or 
mixture  of  substances  intended  to  serve 
as  a  joining  compound. 

Aerospace  component  means  tfae 
fabricated  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  or  space 
vefaicle. 

Aerospace  component  coating  facility 
means  a  facilify  that  includes  one  or 
more  aerospace  component  coating 
line(s). 

Aerospace  component  coating  line 
means  a  coating  line  in  wfaicfa  any 
protective,  decorative,  or  functional 
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coating  or  reinforcing  material  is  applied 
on  or  impregnated  into  an  aerospace 
component. 

Aircraft  means  any  machine  designed 
to  travel  dirongh  the  air  above  ground 
without  leaving  the  earth's  atmosphere, 
whether  heavier  or  lifter  than  air, 
including  airplanes,  balloons,  dirigibles, 
helicopters,  and  missiles. 

Automobile  means  a  motor  vehicle 
capable  of  carrying  no  more  than  12 
passengers. 

Can  means  any  cylindrical  metal, 
single  widled  container  that  is 
manufactured  from  metal  sheets  thinner 
than  29  gauge  (0.0141  in.);  with  or 
without  a  top.  cover,  spout  or  handles; 
into  which  solid  or  liquid  materials  are 
packaged. 

Can  coating  facility  means  a  facility 
that  includes  one  or  more  can  coating 
line(s). 

Can  coating  line  means  a  coating  line 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  cans  or  can  components. 

Coating  means  a  material  applied 
onto  or  impregnated  into  a  substrate  for 
protective,  decorative,  or  functional 
purposes.'  Such  materials  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealers,  adhesives,  thinners,  diluents, 
inks,  maskants,  and/or  temporary 
protective  coatings. 

Coating  applicator  means  any 
equipment  or  device,  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  and  dip  tanks,  used  to  apply  a 
coating  onto  or  into  a  substrate. 

Coating  line  means  a  series  of  one  or 
more  coating  applicatmv  and  any 
associated  drying  areas  and/or  ovens 
wherein  a  single  coating  is  applied, 
dried,  and/or  cured.  A  coating  line  ends 
at  the  end  of  the  drying  or  curing  area  or 
prior  to  any  subsequent  coating 
application.  It  is  not  necessary  to  have 
an  oven  or  flashoff  area  in  order  to  be 
included  in  this  definition.  This 
definition  does  not  inclyide  web  coating 
or  web  printing  lines. 

Coil  means  any  flat  metal  sheet  or 
strip  that  is  rolled  or  wound  in 
concentric  rings. 

Coil  coating  facility  means  a  facility 
that  includes  one  or  more  coU  coating 
line(s). 

Ooil  coating  line  means  a  coating  line 
in  which  any  protective,  decorative,  at 
functional  coating  is  applied  onto  the 
surface  of  flat  metal  sheets,  strips,  rolls, 
or  coils  for  industrial  or  conmiercial  use. 

Cold  cleaning  means  the  process  of 
deaning  and  removing  soils  from 
surfaces  by  spraying,  brushing,  flushing, 
or  immersion  while  maintafaiing  die 
organic  solvent  below  its  boiling  point. 
Wipe  deaning  is  not  faichided  hi  diis 
definition. 


Conveyorized  degreasing  means  the 
continuous  process  of  deaning  and 
removing  soils  from  surfaces  using 
either  cold  or  vaporized  solvents. 

Degreaser  means  any  equipment  or 
system  used  in  solvent  deaning. 

Degreasing  facility  means  a  facility 
that  includes  one  or  more  cold  deaning, 
open-top  vapor  degreasing,  and/or 
conveyorized  degreasing  processes. 

Dry  cleaning  facility  means  a  facility 
engaged  in  the  deaning  of  fabrics  using 
an  essentially  nonaqueous  solvent  by 
means  of  one  or  more  solvent  washes, 
extraction  of  excess  solvent  by  spinning, 
and  drying  by  tumbling  in  an  airstream. 
The  faciUty  indudes,  but  is  not  limited 
to,  washers,  dryers,  filter  and 
purification  systems,  waste  disposal 
systems,  holding  tanks,  pumps,  and 
attendant  piping  and  valves. 

Fabric  coating  facility  means  a 
faciUty  that  includes  one  or  more  fabric 
coating  line(s). 

Fabric  coating  line  means  a  coating 
line  in  which  any  protective,  decorative, 
or  functional  coating  at  reinforcing 
material  is  applied  on,  saturated  into,  or 
impregnated  into  a  textile  fabric. 

Film  coating  facility  means  a  facility 
that  includes  one  or  more  film  coating 
line(s). 

Film  coating  line  means  a  coating  line 
in  wdiich  any  protective,  decorative,  or 
functi<mal  coating  is  apptied  on, 
saturated  into,  or  impregnated  into  any 
film  substrate;  other  than  paper,  falnic 
or  vinyl;  including  but  not  limited  to 
typewriter  ribbons,  photographic  film, 
plastic  film,  magnetic  tape,  and  metal 
foil. 

Flatwood product  means  panels  made 
of  wood  materials  induding;  but  not 
limited  to,  plywood;  particle  board,  and 
hardboard. 

Flatwood  product  coating  facility 
means  a  facility  that  includes  one  or 
more  flatwood  product  coating  line(s). 

Flatwood  product  coating  line  means 
a  coating  line  in  which  any  protective, 
decorative,  or  functiimal  coating  is 
applied  on  or  impregnated  into  a 
flatwood  product 

Plexographic  printing  means  die 
application  of  words,  designs,  and 
pictures  to  a  substrate  by  means  of  a  roll 
printing  technique  in  which  the  pattern 
to  be  applied  is  raised  above  the 
printing  roll  and  the  image  carrier  is 
made  of  elastomeric  materials. 

Flexographic  printing  line  means  a 
printing  line  in  which  each  roll  printer 
uses  a  roll  with  raised  areas  for  applying 
an  image  such  as  words,  designs,  or 
pictures  to  a  substrate.  The  image 
carrier  on  the  roll  is  made  of  rubber  or 
other  elastomeric  material 

Fountain  solution  means  the  solution 
which  is  applied  to  the  image  plate  to 


maintain  hydn^hilic  properties  of  the 
nonimage  areas. 

Graphic  arts  coating  facility  means  a 
fadlity  that  indudes  one  or  mcne 
graphic  arts  coating  lines. 

Graphic  arts  coating  line  means  any 
packaging  rotogravure  printing, 
publication  roto^avure  printing, 
flexographic  printing.  Uthographic 
printing,  letterpress  printing,  laminating, 
or  screen  printing  Une  or  any  paper, 
fabric,  or  film  coating  line  operated  in 
conjunction  with  a  printing  line. 

Group  I  vehicles  and  equipment 
means  large-sized  trudcs,  buses,  and 
mobile  equipment. 

Group  11  vehicles  means  passenger 
cars,  small-sized  trucks  and  vans, 
medium-sized  trucks  and  vans,  and 
motorcycles. 

Heatset  means  a  class  of  web-offset 
lithography  which  requires  a  heated 
dryer  to  solidify  the  printing  inks. 

Heatset-web-offset  lithographic 
printing  line  means  a  lithographic 
printing  line  in  which  a  blanket  cylinder 
is  used  to  transfer  ink  from  a  plate 
cylinder  to  a  substrate  continuously  fed 
from  a  roll  or  an  extension  process  and 
an  oven  is  used  to  solidify  the  printing 
inks. 

Heavy  off-highway  vehicle  products 
means  heavy  construction,  mining, 
fanning,  or  material  handling  equipment 
heavy  industrial  engines;  diesel-electric 
locomotives  and  associated  power 
generation  equipment  and  the 
components  of  such  equipment  or 
engines.  ■ 

Heavy  off-highway  vehicle  products 
coating  facility  means  a  facility  that 
includes  one  or  more  heavy  off-highway 
vehide  products  coating  line(s). 

Heavy  off -high  way  vehicle  products 
coating  line  means  a  coating  Une  in 
which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  heavy  off-highway  vehide 
products. 

Highway  means  a  way  or  place  of 
whatever  nature,  publidy  maintained 
and  open  to  the  public  for  purposes  of 
vehicular  travel  Pfighway  indudes 
street. 

Industrial  or  commercial  solvent  use 
facility  means  any  industrial  or 
commercial  fadlity  that  uses  solvents 
which  contain  VOCs  or  substances  that 
contain  solvents  which  contain  VCX^ 
Industrial  and  commercial  solvent  use 
fadlities  indude,  but  are  not  limited  to. 
perchloroethylene  dry  deaning. 
petroleum  diy  cleaning,  metal  cleaning, 
degreasing.  aerospace  component 
coating,  motor  vehicle  and  mobile 
equipment  assembly  line  coating,  motor 
vehide  and  mobile  equipment 
refinishing,  can  coating,  coil  coating. 


fabric  coating,  film  coating,  flatwood 
product  coatuRg.  graphic  arts  coating, 
large  appHanoe  coating,  magnet  wire 
coating,  marine  vessel  coating,  metal 
and  wood  furaitmw  coating, 
miscellaneoua  metal  parts  and  products 
coating,  paper  coating,  and  plastic  parts 
coating  fiadlttles.  Substances  that 
contain  solveats  include,  bat  are  not 
Umited  to,  coatings,  inks,  fountain 
solutions,  adhesives,  thinners,  and 
clean-up  solvents. 

Ink  means  •  coating  ased  in  printing, 
inqNessing,  ot  transferring  an  image 
onto  a  substrate. 

Jjiminatittg  line  means  a  printing  Hne 
in  which  an  adhesive  is  used  to  form 
two  or  more  layers  of  matoial  into  a 
single,  mnltiple-lajrer  sheet 

Large  appUance  mean*  die  component 
metal  parts  (induding,  but  not  limited  to. 
dows.  cases,  lids,  panels,  and  interior 
support  parts)  of  residential  and 
commerdal  washers,  dryers,  ranges, 
refrigerators,  freezers,  water  heaters, 
dish  washen*  trash  conqMctors,  air 
conditioners,  and  other  similar  products. 

Large  appliance  coating  facility 
means  a  facility  that  indudes  one  or 
more  large  appliance  coating  Une(s). 

Large  appliaoce  coating  line  means  a 
coating  line  m  which  any  protective, 
decorative,  or  functicmal  coating  is 
applied  onto  the  surface  of  large 
appliances. 

Letterpress  printing  line  means  a 
printing  line  in  which  the  image  area  is 
raised  relative  to  the  nonimage  area  on 
the  roll  printer  and  the  ink  is  transferred 
to  the  paper  direcdy  bom  the  image 
surface. 

Light-duty  truck  means  any  motw 
vehide  rated  at  3350  kg  gross  vehide 
weight  or  less,  designed  mainly  to 
transport  property. 
Lithographic  printing  Une  means  a 
,  printing  line  in  which  the  image  and 
nonimage  areas  are  on  the  same  plane 
of  die  roll  printer. 

Magnet  wire  coating  facility  means  a 
facility  that  includes  one  or  more 
magnet  coating  line(sl. 

Magnet  wire  coating  line  means  a 
coating  line  in  which  electrically 
insulating  varnish  or  enamel  is  applied 
to  conducting  wire  to  be  used  in 
electrical  machinery. 

Marine  vessel  means  a  ship  or  boat 
used  to  travel  on.  or  a  submarine  used  to 
travel  through,  the  sea. 

Marine  vtssel  coating  facility  means 
a  facility  that  indudes  one  or  more 
marine  vessel  coating  Hne(s]. 

Marine  vessel  coating  line  means  a 
coating  line  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  on  die  fabricated  part,  assembly 
of  parts,  or  completed  urdt  of  any  marine 
vessd. 


Metal  furniture  means  any  fumitiue 
piece  made  of  metal  or  any  metal  part 
which  is  or  will  be  assembled  with  other 
metal,  wood,  fabric,  plastic,  or  glass 
parts  to  form  a  fumitiire  piece  induding. 
but  not  limited  to.  tables,  chairs,  waste 
baskets,  beds,  desks,  kickers,  benches, 
shelving,  file  cabinets,  lamps,  and  room 
dividers.  This  definition  shall  not  apply 
to  any  coating  line  coating 
miscellaneous  metal  parts  or  products. 

Metal  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
metal  furniture  coating  line(sl. 

Metal  furniture  coating  line  means  a 
coating  line  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  metal 
furniture. 

Miscellaneous  metal  part  or  product 
means  any  metal  part  or  metal  product 
even  if  attached  to  or  combined  with  a 
nonmetal  part  or  product  except  cans, 
coils,  metal  furniture,  large  appliances, 
and  magnet  wires. 

Miscallaneous  metal  parts  or 
products  coating  facility  means  a 
facility  diat  inditdes  one  or  more 
miscellaneous  metal  parts  or  products 
coating  line(s}. 

Miscellaneous  metal  parts  or  products 
coating  line  means  a  costing  line  in 
which  any  protective,  decorative,  or 
fimctional  coating  is  applied  onto  the 
surface  of  miscellaneous  metal  parts  or 
products. 

Mobile  equipment  means  self- 
propelled  equipment  which  is  physically 
capable  of  being  driven  on  a  highway. 
Mobile  equipment  includes: 
automobiles,  motorcycles,  trucks,  vans, 
construction  equipment  (e-g^  mobile 
cranes,  bulldozers,  concrete  mixers). 
farming  equipment  (e.g..  wheel  tractors, 
pestidde  sprayers),  and  miscellaneous 
equipment  (e.g..  street  cleaners,  golf 
carts,  and  hauling  equipment  used 
inside  and  around  airports,  docks, 
depots,  and  industrial  and  commerdal 
plants). 

Motorcycle  means  any  motor  vehicle 
other  than  a  tractor  having  a  seat  or 
saddle  for  the  use  of  the  rider  and 
designed  to  travel  on  not  more  dian 
three  wheels  in  contact  with  die  ground 
and  wei^ng  less  than  1.500  lbs.  except 
that  four  wheels  may  be  in  contact  with 
the  groimd  when  two  of  the  wheels  are  a 
functional  part  of  a  sidecar. 

Motor  vehicle  or  mobile  equipment 
assembly  line  coating  facility  means  a 
facility  where  parts  are  manufactured  or 
finished  for  eventual  inchision  into 
finished  moto^  vehicles  or  mobile 
equipment  ready  for  sale  to  motor 
vehide  or  mobile  equipment  dealers. 
This  drfinition  does  not  indude 
cttstomizers.  body  shops,  and/or  other 
auto  refinishing  facilities. 


Motor  vehicle  or  mobile  equipment 
refinishing  facility  means  a  facility 
where  all  or  any  part  of  used  motor 
vehides  or  mobUe  equipment  is 
rdBnished.  or  CTit*o'™'""^i  by  the 
application  of  paint  This  definition 
indudes  motor  vehides  or  mobile 
equqiment  dealerships  who  purchase 
new  motor  vehide  or  mobile  equipment 
from  Original  Equipment  Manufacturers. 
This  definition  does  not  indude  motor 
vehide  or  motule  equipment  assembly 
line  coating  facihties. 

Motor  vehicle  means  a  vdiicle  which 
is  self-propelled  and  physically  capable 
of  being  driven  on  a  highway. 

Offset  means  a  blanket  cylinder  that 
is  used  to  transfer  ink  from  a  plate 
cylinder  to  the  substance  to  be  printed. 
Open-top  vapor  degreasing  means  the 
batch  prooess  of  deaning  ai^  removing 
soils  Cram  smfaces  by  condensing  hot 
solvent  vapor  on  die  colder  metal  parts. 
Oven  means  a  diamber  within  which 
heat  is  nsed  for  one  at  more  of  die 
following  purposes:  to  dry.  bake,  cure,  or 
poljrmerize  a  coating  or  ink. 

Packaging  rotogravure  printing  means 
rotogravure  printing  upon  paper,  paper 
board,  metal  foil,  i^astic  film,  and  other 
substrates  v«^idi  are.  in  subsequent 
operations,  formed  into  padcaging 
products  or  labels  for  artides  to  be  sold. 

Packaging  rotogravure  printing  line 
means  a  rotogravure  printing  line  in 
which  surface  coatings  are  applied  to 
paper,  paperboard.  foil  film,  or  other 
substrates  whidi  are  to  be  used  to 
produce  containers,  padcaging  products, 
or  labels  for  articles. 

Paper  coating  facility  means  a  fadlity 
that  includes  one  or  more  paper  coating 
line(s). 

Paper  coating  liite  means  a  coating 
line  in  which  any  protectfve.  decorative, 
or  functional  coating  is  applied  on. 
saturated  into,  or  nnpregnated  into 
paper,  plastic  film,  or  metallic  foil  to 
manufacture,  inchiding  but  not  limited 
to.  adhesive  tapes  and  labels,  book 
covers,  post  cards,  office  copier  paper, 
drafting  paper,  and  pressure  sensitive 
tapes. 

Printing  line  means  an  operation 
consisting  of  a  series  of  one  or  more  roll 
printers  and  any  associated  roll  coaters, 
drying  areas,  and/or  ovens  wherein  one 
or  more  surface  coatings  are  applied, 
dried,  and/or  cured.  It  is  not  necessary 
for  an  operation  to  have  an  oven,  or 
flashoff  area,  or  drying  area  to  be 
induded  in  this  definition. 

Publication  rotogravure  printing  line 
means  a  roto^avure  printing  line  in 
which  surface  coatings  are  applied  to 
paper  which  is  subsequently  formed  into 
books,  magazines,  catalogues, 
brochures,  directories,  newspaper 
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supplements,  or  other  types  of  printed 
material. 

Refiniah  means  to  restore  or  replace 
coatings  on  Group  I  vehicles  (large-sized 
trucks,  buses,  and  mobile  equipment) 
and  Group  II  vehicles  (passenger  cars, 
small-sized  trucks  and  vans,  medium- 
sized  trucks  and  vans,  and  motorcycles) 
and  equipment,  or  their  parts  and 
components,  except  Original  Equipment 
-  Manufacturer  coatings  applied  at  motor 
vehicle  or  mobile  equipment  assembly 
line  coating  facilities. 

Roll  cooler  means  an  apparatus  in 
which  a  uniform  layer  of  coating 
material  is  applied  by  means  of  a  roll  or 
rolls  across  the  entire  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll. 

Roll  printer  means  an  apparatus  in 
which  a  surface  coating  is  applied  by 
means  of  a  roll  or  rolls  with  only  partial 
coverage  across  the  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll.  The  partial  coverage 
results  in  the  formation  of  words, 
designs,  or  pictures  on  the  substrate. 

Rotogravure  printing  means  the 
apphcation  of  words,  designs,  and 
pictures  to  a  substrate  by  means  of  a  roll 
printing  technique  in  which  the  pattern 
to  be  applied  is  recessed  relative  to  the 
nonimage  area. 

Rotogravure  printing  line  means  a 
printing  line  in  which  each  roll  printer 
uses  a  roll  with  recessed  areas  for 
applying  an  image  to  a  substrate. 

Screen  printing  line  means  a  printing 
line  in  which  the  printing  ink  passes 
through  a  web  or  a  fabric  to  which  a 
refined  form  of  stencil  has  been  applied. 
The  stencil  openings  determine  the  form 
and  dimensions  of  the  imprint 

Solvent  means  a  liquid  substance  that 
is  used  to  dissolve  or  dilute  another 
substance. 

Solvent  cleaning  means  the  process  of 
cleaning  soils  from  surfaces  by  cold 
cleaning,  open-top  vapor  degreasing.  or 
conveyorized  degreasing. 

Space  vehicle  means  any  vehicle 
designed  to  travel  beyond  the  earth's 
atmosphere. 

Street  means  a  public  road  in  a  town 
ordty. 

Subatrate  means  the  surface  to  which 
a  coating  is  applied  on.  saturated  into, 
or  impregnated  into. 

Vinyl  coating  facility  means  a  facility 
that  includes  one  or  more  vinyl  coating 
line(s). 

Vinyl  coating  line  means  a  coating 
line  in  which  any  protective,  decorative, 
or  functional  coating  or  printing  ink  is 
applied  on  to  vinyl-coated  fabric  or 
vinyl  sheets. 

Web  means  an  automatic  system 
which  supplies  substrate  from  a 
continuous  roll  or  an  extrusion  process. 


Wood  furniture  means  room 
furnishings  including  cabinets  (kitchen, 
bath,  and  vanity),  tables,  chairs,  beds, 
sofas,  shutters,  art  objects,  wood 
paneling,  wood  flooring,  and  any  other 
coated  furnishings  made  of  wood,  wood 
composition,  or  fabricated  wood 
materials. 

Wood  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
wood  furniture  coating  Une(s). 

Wood  furniture  coating  line  means  a 
coating  line  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  wood  furniture. 

(ii)  Applicability.  (A)  The 
requirements  of  paragraphs  (b)(l)(iii)  (A) 
and  (B),  (b)(l)(iv)(A),  (b)(l)(v)(A).  and 
(b)(l)(vi)(A)  of  this  section  shall  apply  to 
any  owner  or  operator  of  any  degreasing 
facility  or  any  motor  vehicle  or  mobile 
equipment  reflnishing  faciUty  located  in 
the  South  Coast  Air  Basin  and  in  coastal 
waters  within  three  miles  of  Los  Angeles 
or  Orange  County  in  California. 

(B)  The  requirements  of  paragraphs 
(b)(l)(iii)  (A)  and  (B),  (b)(l)(iv)(A), 
(b)(l)(v)(A),  and  (b)(l)(vi)(A)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  an  industrial  or  commercial 
solvent  use  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(l)(ii)(A)  of  this  section  at  which  total 
VOC  emissions  are  greater  than  or  equal 
to  9.1  kg  (20  lbs)  during  any  one  day. 

(C)  The  requirements  of  paragraphs 
{b)(l)(iv)(B).  (b)(1)(B),  and  (b)(l)(vi)(B)  of 
this  section  shall  apply  to  any  owner  or 
operator  of  an  industrial  or  commercial 
solvent  use  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b](l)(ii)(A)  of  this  section  at  which  total 
VOC  emissions  from  all  emissions 
sources  are  always  less  than  9.1  kg  (20 
lbs)  during  any  one  day.  If  total  VOC 
emissions  bom  a  facility  which  is 
exempt  from  the  limitations  of 
paragraph  (b)(l){iii)(B)  of  this  section 
ever  exceed  9.1  kg  (20  lbs)  during  any 
one  day  on  or  after  January  1, 1995,  die 
faciUty  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
{b)(l)(iii)(B).  (b)(l)(iv)(A).  (b)(l){v)(A), 
and  (b)(l)(vi](A)  of  this  section 
beginning  January  1  of  the  calendar  year 
following  the  date  of  the  exceedance. 

(iii)  Specif ic  provisions.  (A)  Eadi 
owner  or  operator  of  a  subject  industrial 
or  commercial  solvent  use  facility  shall 
submit  a  VOC  emissions  reduction 
compUance  plan  to  the  Administrator  by 
January  1. 1993.  The  plan  shall  be 
prepared  for  the  years  1996  through  2000 
and  shall  include  all  of  the  information 
specified  in  paragraphs  (b)(l)(iii)(A)  (1) 
through  (5J  of  this  section.  Subsequent 
plans  may  be  required  at  a  later  date  for 
the  two  five-year  intervals  from  2001 


through  2010.  Each  owner  or  operator 
shall  submit  a  revised  plan  to  the 
Administrator  within  30  calendar  days 
of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
submitted  to  the  Administrator. 

(IJ  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)^2;  of  this  section. 

(2)  Basehne  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean 
up  solvents.  Emissions  associated  with 
consumer  products  should  not  be 
included  in  the  baseline.  Baseline 
emissions  shall  be  based  on  the  lower  of 
the  actual  or  allowable  emissions  rate 
and  the  actual  production,  throughput, 
or  usage  level  for  each  emissions  source. 
Baseline  emissions  shall  be  calculated 
for  each  emissions  source  in  accordance 
with  one  of  the  procedures  specified  in 
paragraph  (h)(l){ni)[A](2J  (i)  or  (ii)  of 
this  section. 

(i)  If  daily  emissions  records  are 
available  for  the  calendar  years  1986 
and  1987,  baseline  emissions  shall  be 
based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(ii)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1986 
and  1987.  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  Vt 
solvent  or  coating  usage  data  are  not 
available,  emissions  associated  with 
solvent  or  coating  usage  may  be 
estimated  from  purchase-order  records. 
The  operating  or  usage  time  for  the  two- 
year  period  shall  be  based  on  one  of  the 
criteria  specified  in  paragraphs 
(b)(l)(ui)(A)(2)(;il  \A),  (E),  or  {Q  of  this 
section. 

(A)  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  imder  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period. 

(B)  The  average  number  of  days  that 
the  emissions  source  was  operated  or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 


(C)  730  days  if  documentation  of  die 
pnmhpr  of  dsys  that  the  emissions 
source  was  operated  or  used  over  the 
two-year  period  is  not  available. 

(3)  Methods  to  be  employed  by  die 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (b)(l)(iii)(B]  of  this  section. 
Methods  majv  include  but  are  not  limited 

to:  Tl 

(I)  Installafion  of  capture  systems  and 
control  devices, 

^///Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices, 

(iii)  Process  modifications  and/or 
substitutions,  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility. 

(4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b)(l)(iii)(B)  of  this  section. 
The  methods  may  include  but  are  not 
limited  to: 

(i)  The  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section. 

(ii)  Data  and  engineering  calculations 
documenting  process  modifications  that 
were  made  to  reduce  VOC  emissions, 
and 

(iii)  Operating  schedules  for  baseline 
emissions  levels  and  for  emissions 
levels  starting  January  1, 1996, 
continuing  for  a  period  not  less  than  15 
years,  for  those  facilities  choosing  to 
comply  through  use  of  reduced  operating 
schedules. 

(5)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2010  after  application 
of  the  reduction  methods  described  in 
para^aph  (bMl)(iii)(AK3)  of  diis  section. 

(B)  Begmning  January  1, 1996,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  ^  limitations  of  this 
paragraph,  as  described  under 
■    paragraph  (b)(1)  (ii)(A)  or  (ii)(B)  of  Uiis 
section,  shall  limit  total  VOC  emissions 
from  the  subject  facility  to  the  level 
calculated  by  the  following  equation: 
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iU      -Z  R^  J(N-1M5)  (0.06)1 
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R«  =  Allowable  VOC  esMsaioos  during 

calendar  year  "N"  for  all  emissions 
sources  at  the  facility  in  units  of  kg  (lbs) 
per  day. 

R,  =  Baseline  VOC  emissions  in  units  of  kg 
(lbs)  per  day  for  each  emissions  source 
at  the  facility.  Baseline  emissions  shall 
be  calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(bKlH>«iKA){2)  of  this  section. 

N  =  Current  calendar  year.  N  will  remain 
equal  to  2010  subsequent  to  the  calendar 
year  2010, 

i  =  Subscript  denoting  a  speciflc  emissions 
source,  and 

n  =  Total  niratber  of  emissions  sources  at  the 
facility. 

(iv)  Reporting.  (A)  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(l)(iii)(B) 
of  this  section,  as  described  under 
paragraph  (b)(1)  (ii)(A)  or  (ii)CB)  of  this 
section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  1997,  a 
certification  oJf  compliance  with  this  rule 
for  the  previous  calendar  year.  This 
certification  shall  iru:lude: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  rule,  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraph  (b)(l)(iii)(B)  of 
this  section.  The  documentation  must  be 
presented  in  a  fcmnat  equivalent  to 
Table  1  of  this  rule. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  bom  the 
limitations  of  paragraph  (bKlKiiiKB)  of 
this  section  because  of  paragraph 
(b)(l)(ii)(C)  of  this  section  shall  comply 
wiUi  the  following: 

(1)  By  January  1, 1985.  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  para^aph 
(b)(l)(iii)(B)  of  diis  section.  This 
certification  shall  include: 

(i)  A  declaration  that  die  facility  is 
exempt  from  the  limitations  of 
paragraph  (b)(l)(iii)(B]  of  this  section 
because  of  paragraph  (b){l)(iiMC)  of  diis 
section,  and 

(ii)  Calculati<»is  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emisstoDS  sources  at  the  facility  are 
and  will  remain  less  than  ai  kg  (20  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(bXl}(»iiMA)r2/  (i)  and  (ii)  of  diis  secUon 

(2)  On  and  after  January  1, 1905.  the 
owner  or  operator  shall  notify  die 


Admiidstrator  of  any  record  showing 
that  total  VOC  emissions  from  ^he 
facility  exceeded  B.1  kg  (20  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Recordkeeping.  (A)  Each  owner  or 
operator  or  a  facility  which  is  subject  to 
die  limitations  of  paragraph  (b)(l)(iii)(B) 
of  this  section,  as  described  under 
paragraph  (b)(1)  (ii)(A)  or  (ii)(B)  of  this 
section,  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  die  limitations  of 
paragraph  (b)(l)(iii)(B)  of  this  section  for 
each  emissions  source  and  maintain  the 
information  at  the  facility  for  a  period  of 
three  years.  The  information  shall  be 
collected  and  recorded  each  day  of  each 
calendar  year  beginning  in  1996  and 
ending  with  2010. 

[B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(l)(iii)(B)  of 
this  section,  as  described  under 
paragraph  (b)(l)(iiKC)  of  this  section 
shall  collect  and  record  all  information 
necessary  to  demonstrate  that  total 
VOC  emissions  from  all  emissions 
sources  are  less  than  9.1  kg  (20  lbs) 
during  each  day  and  maintain  the 
information  at  the  facility  for  a  period  of 
three  years.  The  information  shall  be 
collected  and  recorded  each  day  of  each 
calendar  year  beginning  in  1996  and 
ending  with  2010. 

(vi)  Testing  and  monitoring.  (A)  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraph 
(b)(lKiti)(B)  of  this  section  because  of 
paragraph  (bKlK««)  (A)  or  (B)  of  diis 
section  to  perform  tests  using  die 
applicable  test  methods  and  procedures 
specified  In  paragraph  (a)(4)  of  diis 
section  and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4Kiv)(B)  of  diis  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraph  {bKl}(ii')(B). 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
Kmitations  of  paragraph  (b)(l)(iii)(B)  of 
this  section  because  of  paragraph 
(bl(l)(ii)(C)  of  diis  section  to  perform 
tests  using  the  applicable  test  methods 
and  procedures  specified  ni  paragraph 
(aK4)  to  demonsti^te  diat  die  faciUty  is 
exempt  from  the  limitations  of 
paragrai*  (b)(l)(tti)(B)  of  diis  section. 
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Table  1.— Volatile  Organic  Compound  (VCX^  Emissions  Reduction  Plan 


Ymt 

Emissiona  tource 
•nMiioni 

Total 
■oowaDio 

Tow  actual 
arna«ion» 

rwjocuoo 

Annual  paroent 
reduction 

Total  paicani  reduction 

Reduction  method 

Test  or  de«nonstration 
metfiod 

N 

1 
2 
N 

'*.  r,  .  .  .  r, 

* 

R 
R. 
R. 
R, 

R» 
R*1 

R*N 

r*.  r. .  .  .  v* 
(Ro-Ri)/Ra. 
(R,-R,)/R, 
(R«-l-flJ/R«-1 

r*.  r,  .  .  .  r, 

(Ro-R.)/Ro  • 
(R,-R,)/R, 

(Ro-Ro)R» 

fi,  r,  .  .  .  r. 

Ta.  r,  .  .  .  r. 

total  baseline  mass  that  can  be 
distributed  for  all  applicable  years  is 
given  in  tabular  form  below. 


Where:  N=:  Calendar  year  1987  through  2010 
Ta.  ra .  .  •  ri  =  Annual  VOC  emissions  for 

each  emissions  source  at  the  facility  in 

units  of  Mg  (tons)  per  year 
R=Total  allowable  VOC  emissions  for  all 

emissions  sources  at  the  facility  during 

calendar  year  "N"  in  units  of  Mg  (tons) 

per  year 
Ra  *  Total  actual  VOC  emissions  for  all 

emissions  sources  at  the  facility  during 

calendar  year  "N"  in  units  of  Mg  (tons) 

per  year 
Ro  =  Total  baseline  VOC  emissions  for  all 

emissions  sources  at  the  facility  in  units 

of  Mg  (tons)  per  year 

(2)  Industrial  and  Commercial 
Solvents/Coatings  (Format  #3 
Alternative)— {\)  Definitions— (A)  For 
purpose  of  this  regulation,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  this  rule,  the 
following  de&iitions  also  apply: 

Baseline  mass  means  the  yearly  total 
mass  of  VOC  in  solvents  or  coatings  and 
applies  to  the  registered  distributor's 
total  inventory  VOC.  This  quantity  is 
calculated  as  the  maximtun  yearly  total 
mass  of  VOC  in  solvent  or  coating 
distributed  in  the  two  calendar  years 
prior  to  promulgation. 

Commercial  user  means  corporation, 
companies,  association,  societies,  firms, 
partnerships  and  joint  stock  companies 
that  are  not  registered  distributors,  but 
purchase  solvent  and/or  coating(s)  for 
industrial  or  commercial  use. 

Consortium  means  a  partnership,  an 
agreement  between,  or  an  association  of 
two  or  more  registered  distributors. 

Industrial  Solvent  means  a  liquid 
substance  used  in  industrial,  commercial 
or  institutional  processes  to  dissolve  or 
dilute  another  substance. 

Industrial/commercial  coating  means 
a  material  applied  on  or  impregnated 
into  a  substrate  for  protective, 
decorative  or  functional  purposes.  Such 
materials  include  but  are  not  limited  to, 
paint,  varnishes,  sealers,  adhesives.  and 
inks. 

Registered  Distributor  means  any 
person  who  initially  sells  or  offers  for 
sale  any  industrial  solvent  or  industrial/ 
commercial  coating  to  any  person  in  the 
South  Coast  area. 

Residential  user  means  an  individual 
who  purchases  solven'  for  personal  use. 


(ii)  Applicability.  (A)  The 
requirements  of  paragraph  (b)(2)(iii]  of 
this  section  shall  apply  to  each 
distributor  or  consortium  who  will 
repackage,  sell,  or  use  industrial 
solvents  or  industrial/commercial 
coatings  in  the  South  Coast  Air  Basin 
and  coastal  waters  within  three  miles  of 
Orange  and  Los  Angeles  Counties. 

(B)  The  requirements  of  paragraph 
(b)(2)(iii](B]  of  this  Section  shall  apply  to 
all  commercial  users  who  will 
repackage,  sell,  or  use  industrial 
solvents  or  industial/commercial 
coatings  in  the  South  Coast  Air  Basin 
and  coastal  waters  within  three  miles  of 
Orange  and  Los  Angeles  Counties. 

(C)  The  provisions  of  paragraph 
(b](2](iii]  of  this  Section  shall  not  apply 
to  industrial  solvents  or  industrial/ 
commercial  coatings,  including 
applicable  solvents  and  coatings 
shipped  outside  the  area  for 
repackaging,  which  are  manufactured 
for  sale  or  use  outside  the  South  Coast 
Air  Basin  and  coastal  waters  within 
three  miles  of  Orange  and  Los  Angeles 
Cotmties.  The  provisions  of  paragraph 
(b)(2)(iii)  of  this  Section  shall  apply  to 
all  industrial  solvents  and  industrial/ 
commercial  coatings  shipped  to 
manufacturers  or  users  within  the 
applicable  area. 

(iii)  Specific  provisions— {A)  Any 
distributor  or  consortium  who  intends  to 
distribute  industrial  solvent  or 
industrial/commercial  coatings  in  the 
South  Coast  Air  Basin  must  register  with 
the  U.S.  Environmental  Protection 
Agency  (USEPA)  as  a  registered 
distributor.  To  register,  each  distributor 
or  consortiiun  must  file  an  application 
with  the  USEPA.  The  apphcation  must 
contain  the  name  of  the  distributor  (e.g. 
company  name),  the  company  address 
and  telephone  number,  the  distributors 
total  baseline  VOC  mass,  and  the 
corresponding  allowable  total  VOC 
mass  as  given  in  (b)(2)(iii)(D)  of  this 
Section  for  the  years  1996  through  2010. 

(B)  Any  commercial  user  who  intends 
to  purchase  industrial  solvents  or 
industrial/commercial  coating  shall 
purchase  these  solvents  and/or  coatings 
from  a  registered  distributor  or  &x)m  a 
supply  originally  brought  into  the  South 
Coast  area  from  a  registered  distributor. 
Documentation  indicating  this  shall  be 


made  available  to  a  representative  of 
the  USEPA  upon  request  and  shall  be 
kept  on  file  for  a  period  of  three  years 
from  the  date  of  purchase. 

(C)  Any  source  subject  to  these 
provisions  shall  be  subject  to  spot 
checks  by  a  representative  of  the 
USEPA.  Documentation  kept  on  file  at 
the  source  location  must  be  sufficient  to 
ascertain  whether  the  source  is  in 
compliance  with  these  provisions. 
Failure  to  keep  necessary 
documentation  shall  result  in  a  notice  of 
violation. 

(D)  No  distributor  or  consortium 
subject  to  the  provisions  of  this 
regulation  shall  supply,  offer  for  sale, 
solicit  the  use  of,  or  manufacture  or 
distribute  for  sale,  any  product  to  which 
this  regulation  applies  in  excess  of  the 
limits  specified  below.  The  limits  given 
below  indicate  the  total  mass  of  VOC  a 
distributor  is  allowed  to  sell  or 
distribute  within  the  area  described 
under  (b)(l)(ii)(A)  of  this  Section  as  a 
percentage  of  the  distributor's  total 
baseline  mass  for  each  year  for  the 
years  1996  to  2010.  No  further  reductions 
after  the  year  2010  shall  be  required.  If 
any  distributor  reduces  the  allowable 
percentage  by  more  than  the  required 
amount  in  any  year,  that  person  may 
claim  the  difference  as  credit  in  the 
following  year(8).  Beginning  January  1, 
1986,  each  registered  distributor  or 
consortium  shall  limit  the  total  mass  of 
VOC  distributed  within  the  area 
described  under  (b)(l)(ii)(A)  of  this 
Section  according  to  the  following 
formula: 

S.<=S.-(N-1995)(6) 

where: 
S.  =  Allowable  percentage  of  total  baseline 
VOC  mass  which  can  be  distributed  in 
industrial  solvents,  or  industrial  and 
commercial  coatings  in  year  "N". 
Sb  =  Total  baseline  mass  of  allowable  VOC 
which  can  be  distributed,  calculated 
from  a  yearly  average  of  the  mass  of 
VOC  distributed  from  each  person  in 
calendar  years  1987  and  1988.  In 
percentage  terms.  S,  equals  100  percent, 
which  is  the  value  to  t>e  used  in  the 
above  equation. 
N  —  Current  calendar  year.  N  «nll  remain 
equal  to  2010  subsequent  to  2010. 

The  allowable  total  VOC  mass  for 
each  distributor  as  percentage  of  the 


1. 


1995.. 
1996.. 
1907.. 
1966.. 
2000.. 
2001.. 
2002.. 
2003. 
2004. 
2005. 
2006. 
2007. 
2006. 
2009. 


percanlao*  lor 
sale  or 


2010. 


100 
94 
66 
76 
70 
64 
56 
52 
46 
40 
34 
26 
22 
16 
10 


(iv)  CompliMce  schedule.  (A) 
Compliance  with  the  limitations  given  in 
paragraph  (b](2)(iii)(D)  of  this  section 
shall  be  reqidred  by  the  dates  indicated 
in  paragraph  (b)(2)(iii)  of  this  section. 
Any  person  wishing  to  be  registered  as  a 
distributor  or  consortium  must  file  the 
necessary  docimientation  as  given  in 
paragraph  (b)(2)(iii)  of  this  section  with 
the  USEPA  by  January  1, 1993. 

(v)  Recordkeeping.  (A)  Any 
distributor  of  industrial  solvents  and/or 
industrial/commercial  coating  or 
consortium  in  the  South  Coast  Air  Basin 
must  maintain  all  information  necessary 
for  a  determination  of  compliance  with 
this  regulation  at  the  facility  for  a  period 
of  three  years  from  when  the  solvent 
and/ at  coating  was  distributed.  The 
information  must  include  the  product 
formulation  and  associated  physical/ 
chemical  data  including  volimie  and 
density  of  solvents  used  in  the  products 
and  total  volome  and  weight  of  the 
product  FaUere  to  keep  necessary  and 
accurate  documentation  is  a  violation. 

(B)  Any  commercial  user  shall  keep  on 
file  documentation  indicating  any 
industrial  solvent  or  industrial/ 
commercial  coating  was  purchased  from 
a  registered  distributor  for  a  period  of 
three  years  from  date  of  purchase.  If  the 
industrial  solvent  or  industrial/ 

'  commercial  qoating  has  been  purchased 
from  another  commercial  tiser  (i.e.,  not  a 
registered  distributor),  documentation 
showing  the  name  of  Uie  person,  date, 
and  amount  purchased  shall  be  kept  on 
file  for  a  period  of  three  years  fiom  date 
of  purchase  Failure  to  keep  necessary 
and  accurate  documentation  is  a 
violation. 

(C)  Residential  users  are  exempt  from 
die  requirements  contained  in  (b)(20(iii). 

,  (v)(A).  and  lv)(B)  of  tills  section, 
(vi)  Faihift  to  comply  with  any 
provision  of  this  rule  is  a  violation  of  the 


applicable  implementation  plan  for 
purposes  of  section  113  of  the  Clean  Air 
Act 

(3)  VOC  Emissions  Associated  with 
the  Manufacturing  of  Products— {i] 
Definitions.  (A)  For  the  purpose  of  this 
rule,  die  general  definitions  in  paragraph 
(a)(3)  of  tins  section  apply. 

(B)  For  the  purpose  of  tiiis  rule,  the 
foUowing  de&iitions  also  apply: 
"Facility  which  manufactures  products 
containing  VOCs"  means  any  facility 
where  VOCs  are  emitted  from  processes 
which  are  used  to  manufacture  or 
fabricate  products.  These  products 
include,  but  are  not  limited  to,  the 
products  spedfied  in  subparagraphs  [1] 
tfarou^  [7)  of  tiiis  definition.  This 
definition  does  not  include  facilities 
which  are  subject  to  any  of  the 
requirements  of  the  industrial  and 
commercial  solvent  use  rule;  the 
petroleum  and  natural  gas  extraction, 
processing,  storage,  distribution,  and 
marketing  rule;  or  the  food  preparation 
rule. 

(1)  Industrial  and  agricultural  organic 
chemicals  and  gases.  Industrial  organic 
chemicals  include,  but  are  not  limited  to. 
gum  and  wood  chemicals,  cyclic  organic 
crudes  and  intermediates,  organic  dyes 
and  pigments,  and  the  chemicals  shown 
in  Table  1  of  the  Technical  Support 
Document  Agricultural  organic 
chemicals  indude,  but  are  not  Iknited  to, 
pestiddes,  livestock  dips,  soil 
conditioners,  and  fertilizers. 

^2/ Plastic  materials,  synthetic  resins, 
syntiitstic  rubber,  elastomizers,  and 
celltdosic  and  manmade  fibers. 

(3)  Drugs  whidi  indude.  but  are  not 
limited  to,  medidnal  chemicals  and 
botanical  products,  pharmaceutical 
preparations,  in  vitro  and  in  vivo 
diagnostic  substances,  and  biological 
products. 

[4)  Soaps;  detergents:  deaning, 
poUshing,  and  sanitizing  preparations; 
surface  active  agents,  finishing  agents, 
sulfonated  oils,  and  assistants;  and 
perfumes  and  cosmetics. 

[SJ  Food  additives  and  sweeteners. 

(d)  Pabits.  varnishes,  lacquers, 
enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  deaners. 
putty,  coatings,  adhesives,  fillers, 
sealants,  explosives,  and  carbon  black. 

[7)  Fabricated  rubber  anl 
miscellaneous  plastics  products 
induding,  but  not  lipiited  to.  tires  and 
inner  tubes;  rubber  and  plastics 
footware,  hose,  belting,  gasket  packing, 
and  sealing  devices;  and  molded, 
extruded,  ahd  latheKait  mechanical 
rubber  goods. 

Manufacture  means  to  produce  or 
combine  any  ingredients  contained  in 
any  product 


Manufacturing  process  means  a 
process  or  a  series  of  processes  used  to 
convert  raw  materials,  feed  stocks, 
subassemblies,  or  other  components  into 
a  product  which  will  be  sold,  offered  for 
sale,  supplied,  or  distributed  or  will  be 
used  as  a  component  in  a  subsequent 
manufacturing  process.  This  definition 
indudes  the  storage  and  handling  of 
organic  compoimds  or  gases  which  are 
used  in  a  manufacttiring  process  and  the 
handling  of  organic  compounds  or  gases 
used  to  dean-up  a  manufacturing 
process. 

[n)  Applicability.  [A]  The 
requirements  of  paragraphs  (b)(3)(iii)(A), 
(b)(3)(lii)(B).  (b)(3)(iv)(A),  (b)(3)(v)(A). 
and  (b)(3)(vi)(A)  of  tiiis  section  shall 
'  apply  to  any  owner  or  operator  of  a 
facility  which  manufactures  products 
containing  VOCs  located  in  the  South 
Coast  Air  Basin  and  coastal  waters 
within  three  miles  of  Orange  and  Los 
Angeles  Counties  at  which  total  VOC 
emissions  are  greater  than  or  equal  to 
4  J  kg  (10  lbs)  during  any  one  day. 

(B)  The  requirements  of  paragraphs 
(b)(3)(iv)(B).(b)(3)(v)(B).and 
(b)(3)(vi)(B).  of  tills  section  shall  apply 
to  any  owner  or  operator  of  a  fadUty 
which  manufactures  products  containing 
VOCs  located  in  Uie  applicable  area 
specified  in  paragraph  (b)(3)(ii)(A)  of 
Uiis  section  at  which  total  VOC 
emissions  from  all  emissions  sources  are 
always  less  tiian  4.5  kg  (10  lbs)  during 
any  one  day.  If  uncontrolled  VOC 
emissions  from  a  fadlity  which  is 
exempt  from  the  limitations  of 
paragraph  (b)(3)(iii)(B)  of  tills  section 
ever  exceed  4.5  kg  (10  lbs)  during  any 
one  day  on  or  after  January  1, 1995.  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
die  requirments  of  paragraphs  (b)(3)(iii) 
(B),  (b)(3)(iv)(A).  (b)(3)(v)(A),  and 
(b)(3)(vi)(A)  of  tills  section  beginning 
January  1  of  the  calendar  year  following 
the  date  of  the  exceedance. 

(iii)  Specific  provisons.  (A)  Eadi 
owner  or  operator  of  a  subject  facility 
which  manufactures  products  containing 
VOCs  shall  submit  a  VOC  emissions 
reduction  compliance  plan  to  the 
Adminisbator  by  January  1. 1993.  The 
plan  shall  be  prepared  for  tiie  years  1996 
tiirough  2000  and  shall  include  all  of  the 
information  specified  in  paragraphs 
(b)(3)(Ui)(A)  [1)  tiirough  (5)  of  tiiis 
section.  Subsequent  plans  may  be 
required  at  a  later  date  for  tiie  two  five- 
year  Intervals  from  2001  through  20ia 
Each  owner  or  operator  shall  submit  a 
revised  plan  to  the  Administrator  within 
30  calendar  days  of  receipt  of  comments 
fiwm  tiie  Administrator.  Each  owner  or 
operator  shall  comply  at  all  times  with 
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the  provisions  of  the  most  recent  plan 
submitted  to  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facihty,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
{b){3)(iii)(A}(2)  of  this  section. 

[2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VCXZ  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
based  on  the  lower  of  the  actual  or 
allowable  emissions  rate  and  the  actual 
production,  thnnighput  or  usage  level 
for  each  emissions  source.  Baseline 
emissions  shall  be  calculated  for  each 
emissions  source  in  accordance  with 
one  of  the  procedures  specified  in 
paragraph  (b)(3MiiiMA){2)  (i)  or  [ii)  of 
this  section. 

(/)  If  daily  emissions  records  are 
available  for  the  calendar  years  1988 
and  1987,  baseline  emissions  shall  be 
based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

[ii)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1986 
and  1987,  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  If 
solvent  usage  data  are  not  available, 
emissions  associated  with  solvent  usage 
may  be  estimated  from  purchase-order 
records.  The  operating  or  usage  time  for 
the  two-year  period  shall  be  based  on 
one  of  the  criteria  specified  in 
paragraphs  (b)(3)(iii)(AK2){/V)  \A],  [B),  or 
(d  of  this  section. 

[A)  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period, 

[B]  The  average  number  of  days  that 
the  emissions  source  was  operated  or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 

[Q  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  or  used  over  the 
two-year  period  is  not  available. 

(J]  Methods  to  be  employed  by  the 
ovmer  or  operator  to  limt  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (b)(3}(iii)(B)  of  this  section. 


Methods  may  include  but  are  not  limited 
to: 

(i)  Installation  of  capture  systems  and 
control  devices, 

[ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices. 

[Hi)  Process  modifications  and/or 
substitutions,  and 

(iV)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility. 

[4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b)(3)(iii)[B]  of  this  section. 
The  methods  may  include  but  are  not 
limited  to: 

(/]  The  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section, 

[if)  Data  and  engineering  calculations 
documenting  process  modifications  that 
were  made  to  reduce  VOC  emissions, 
and 

[Hi)  Operating  schedules  for  baseline 
emissions  levels  and  for  emissions 
levels  starting  January  1. 1996. 
continuing  for  a  period  not  less  than  15 
years,  for  those  facilities  choosing  to 
comply  through  use  of  reduced  operating 
schedules. 

(5)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2010  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(3)(iii](A)(J)  of  this  section. 

(B)  Beginning  January  1. 1996,  each 
owner  or  opeiatot  of  a  facility  which  is 
subject  to  the  limitaticms  of  this 
paragraph,  as  described  under 
paragraph  (b)(3)(ii)(A)  of  this  section, 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equation: 


R.<  Z     R^      -2    R«  [(N-1995)  (0.06)] 

1=1  i=l 


where 

Rn  =  Allowable  VOC  emissions  during 
calendar  year  "N"  for  all  emissions 
sources  at  the  facility  in  units  of  kg 
(lbs)  per  day, 

Ro  =  Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  day  for  each  emissions 
source  at  the  facility.  Baseline 
emissions  shall  be  calculated  in 
accordance  with  the  requirements 
specified  in  paragraph  (b}(3)(iii)(A](2] 
of  this  section. 

N  =  Current  calendar  year.  N  will 
remain  equal  to  2010  subsequent  to 
the  calendar  year  2010, 

i  =  Subscript  denoting  a  specific 
emissions  source,  and 


n  =  Total  number  of  emissions  sources 

at  the  facility. 

(iv)  Reporting.  (A)  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(3)(iii)(B) 
of  this  section,  as  described  under 
paragraph  (b)(3)(ii)(A)  of  this  section, 
shall  submit  to  the  Administrator  by 
March  1  of  each  calendar  year, 
beginning  in  1997,  a  certification  of 
compliance  with  this  rule  for  the 
previous  calendar  year.  This 
certification  shall  include: 

[1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  rule,  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraph  [b)(3](iii](B]  of 
this  section.  The  documentation  must  be 
presented  in  a  format  equivalent  to 
Table  1  [see  to  (b)(1)  Table  1  J. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  fi'om  the 
limitations  of  paragraph  (b)(3)(iii)(B)  of 
this  section,  as  described  under 
paragraph  (b)(3)(ii)(B)  of  this  section, 
shall  comply  with  the  foUowing: 

(1)  By  January  1, 1995,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  Umitations  of  pargraph 
(b)(3)(iii)(B)  of  this  section.  This 
certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraph  (b)(3](iii)(B)  of  this  section,  as 
described  under  paragraph  (b)(3)(ii)(B) 
of  this  section,  and 

fiij  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  fit)m 
all  emissions  sources  at  the  faciUty  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraph 
(b)(3)(iii)(A)^2;  (ij  and  (ii)  of  this  section. 

(2)  On  and  after  January  1, 1995,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  total  VOC  emissions  fit)m  the 
facility  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  afier  the  exceedance 
occivs. 

(v)  Recordkeeping.  (A)  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(3](iii)(B) 
of  this  section,  as  described  under 
paragraph  (b)(3)(ii)(A)  of  this  section, 
shall  collect  and  record  all  information  ' 
necessary  to  demonstrate  compliance 
with  the  limitations  of  paragraph 
(b)(3)(iii)(B)  of  this  section,  for  each 
emissions  source  and  maintain  the 
information  at  the  facUity  for  a  period  of 
three  years.  The  information  shall  be 


collected  and  recorded  each  day  of  each 
calendar  year  beginning  in  1996  and 
ending  with  2010. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(3)(iii)(B)  of 
this  section,  as  described  under 
paragraph  (b](3)(ii)(B)  of  this  section, 
shall  collect  and  record  all  information 
necessary  to  demonstrate  the  total  VOC 
emissions  from  all  emissions  sources  are 
less  than  4.5  kg  (10  lbs)  during  each  day 
and  maintain  the  information  at  the 
facility  for  a  period  of  three  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  1996  and  ending  with  2010. 
(vi)  Testir^  and  Monitoring.  (A)  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraph 
(b)(3)(iii)(B)  of  this  section,  as  described 
under  paragrsph  (b)(3)(ii)(A)  of  this 
section,  to  perform  tests  using  the 
applicable  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section  and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraph  (b)(3)(iii)(B)  of 
this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(3)(iii)(B)  of 
this  section  because  of  paragraph 
(b)(3)(ii)(B)  of  this  section  to  perform 
tests  using  the  applicable  test  methods 
and  procedares  specified  in  section 
(a)(4)  of  this  section  to  demonstrate  that 
the  facility  is  exempt  from  the 
limitations  of  paragraph  (b)(3)(iii)(B)  of 
this  section. 

(4)  Disposal  of  Materials  Containing 
Volatile  Organic  Compounds — (i) 
Definitions.  (A)  For  the  purpose  of  this 
rule,  the  general  definitions  in  paragraph 
(a)(3)  of  this  section  apply. 

(B)  For  the  purpose  of  diis  rule,  the 
foUowing  definitions  also  apply:  - 

Biodegradable  waste  disposal  facility 
means  any  faciUty  which  is  operated  as 
a  business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  biodegradable  waste  or  to 
reclaim  or  recycle  organic  compounds  or 
gases  from  biodegradable  wastes. 
Biodegradable  waste  means  any 
organic  waste  that  can  be  broken  down 
into  its  basic  elements  by 
microorganisms. 

Organic  waste  disposal  facility  means 
any  faciUty  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  organic  wastes  that 
contain  VOCs  or  to  reclaim  or  recycle 
organic  compounds  or  gases  fit>m 


organic  wastes  that  contain  VOCs.  Such 
faculties  include,  but  are  not  limited  to. 
biodegradable  waste  disposal  faciUties 
(e.g.,  landfiUs);  publicly  owned 
treatment  works;  hazardous  waste 
treatment,  storage,  and  disposal 
fadUttes,  and  sewage  sludge,  soUd 
waste,  and  hazardous  waste 
incinerators. 

Publicly  owned  treatment  work 
(POTW)  means  any  device  or  system 
which  is  owned  by  a  state  or 
municipaUty  and  is  used  to  treat 
(including  recycling  and  reclamation) 
municipal  sewage  or  industrial  Uquid 
waste. 

(u)  Applicability.  The  requirements  of 
paragraphs  (b)(4)  (ui).  (iv).  (v).  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  organic  waste 
disposal  faciUty  located  in  the  South 
Coast  Air  Basin  and  coastal  waters 
within  three  mUes  of  Orange  and  Los 
Angeles  Counties. 

(Ui)  Specific  Provisions.  (A)  Each 
owner  or  operator  of  an  organic  waste 
disposal  faciUty  shaU  submit  a  VOC 
emissions  reduction  compUance  plan  to 
the  Administrator  by  January  1. 1993. 
The  plan  shaU  be  prepared  for  the  years 
1996  through  2000  and  shaU  include  aU 
of  the  information  specified  in 
paragraphs  (b)(4)(iii)(A)  (1)  through  (5) 
of  this  section.  Subsequent  plans  may  be 
required  at  a  later  date  for  Uie  two  five- 
year  intervals  from  2001  through  2010. 
Each  owner  or  operator  shaU  submit  a 
revised  plan  to  the  Administrator  within 
30  calendar  days  of  receipt  of  comments 
from  the  Administrator.  Each  owner  or 
operator  shaU  comply  at  aU  times  with 
the  provisions  of  the  most  recent  plan 
submitted  to  the  Adminisfrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  faciUty,  and  of  each 
person  responsible  for  preparing  the 
information  required  imder  paragraph 
(b)(4)(ui)(A)(2)  of  this  section. 

(2)  Baseline  VOC  emissions  shaU  be 
calculated  for  each  faciUty.  Baseline 
emissions  for  each  faciUty  shaU  equal 
the  sum  of  VOC  emissions  from  aU 
emissions  sources  at  the  faciUty 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  BaseUne  emissions  shaU  be 
based  on  the  lower  of  the  actual  or 
aUowable  emissions  rate  and  the  actual 
production,  throughput  or  usage  level 
for  each  emissions  source.  Baseline 
emissions  shaU  be  calculated  for  each 
emissions  source  in  accordance  with 
one  of  the  procedures  specified  in 
paragraph  (b)(4)(iii)(A)^2;  (i)  or  (ii)  of 
this  section. 

(i)  If  daUy  emissions  records  are 
avaUable  for  the  calendar  years  1986 
and  1987.  baseUne  emissions  shall  be 


based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(ii)  If  daUy  emissions  records  are  not 
avaUable  for  the  calendar  years  1986 
and  1987,  baseline  emissions  shaU  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daUy  emissions  value  shaU 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating 
time  for  the  two-year  period.  The 
operating  time  for  the  two-year  period 
shaU  be  based  on  one  of  the  criteria 
specified  in  paragraph  (b)(4)(iii)(A)(2)(//) 
(A),  (B),  or  (C)  of  this  section, 

(A)  TTie  number  of  days  specified  in  a 
federaUy  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federaUy  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period, 

(B)  The  average  number  of  days  that 
the  emissions  source  was  operated  over 
the  two-year  period  if  documentation  is 
avaUable  to  support  the  number,  or 

(C)  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  over  the  two-year 
period  is  not  avaUable. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (b)(4)(iii)(B)  of  this  section. 
Methods  may  include  but  are  not  Umited 
to: 

(i)  InstaUation  of  capture  systems  and 
control  devices. 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices. 

(Hi)  Process  modifications  and/or 
substitutions,  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facUity. 

(4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b){4)(iU)(B)  of  this  section.    . 
The  metiiods  may  include  but  are  not 
limited  to: 

(i)  The  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section, 

(ii)  Data  and  engineering  calculations 
docimienting  process  modifications  that 
were  made  to  reduce  VOC  emissions, 
and 

(Hi)  Operating  schedules  for  baseline 
emissions  levels  and  for  emissions 
levels  starting  January  1. 1996. 
continuing  for  a  period  not  less  than  15 
years,  for  those  facilities  choosing  to 
comply  through  use  of  reduced  operating 
schedules. 


( 
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(5)  Pro)ecticnu  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2010  after  apphcatkn 
of  the  reduction  metboda  described  in 
paragraph  (b)(4KiiiHA)py  of  this  section. 

(B)  Beginning  January  1, 1986.  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph 
(b)(4)(ii)  of  this  section  shall  hmit  total 
VdC  emissions  from  the  subject  facility 
to  the  level  calculated  by  the  following 
equation: 


R.<         Z     R^     -£    iU((N-19g5)(0M)] 
i=l  i=i 


where 

Rii= Allowable  VOC  emissions  during 
calendar  year  "N"  for  all  emissions 
sources  at  the  faciNty  in  imits  of  kg  (lbs) 
per  day. 

R«=Baselioe  VOC  emissiont  in  miits  of  kg 
(lbs)  per  day  for  each  emissions  source 
at  the  facility.  Baseline  emissions  shall 
be  calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4](iii)(A)/:2y  of  this  section. 

N=CinTent  calendar  year.  N  will  remain 
equal  to  2010  subsequent  to  the  calendar 
yearZOia 

i =Subcript  denoting  a  specific  emissions 
Boorce.  and 

n =Total  number  of  emissions  sources  at  the 
facility. 

(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limitations  of  paragraph  (b)(4)(iii)(B)  of 
this  section,  as  described  imder 
paragraph  (b)(4)(ii)  of  this  section  shall 
submit  to  the  Adndnistrator  by  March  1 
of  each  calendar  year,  beginning  in  1997, 
a  certification  of  compliance  with  this 
rule  for  the  previous  calendar  year.  This 
certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  tUs  rule,  and 

(B]  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraph  (b)(4)(iii)(B)  of 
this  section.  The  documentation  must  be 
presented  in  a  format  equivalent  to 
Table  1  (see  S  52.264  (b)(1)  Table  IJ. 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(4)(iii)(B) 
of  this  section,  as  described  under 
paragraph  (b)(4Kii)  of  this  section,  shall 
collect  and  record  all  information 
necessary  to  demonstrate  compliance 
with  the  limitations  of  paragraph 
(b)(4)(iii)(B)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period  of 
three  years.  The  information  shall  be 
collected  and  recorded  each  day  of  each 


calendar  year  beginning  in  1996  apd 
ending  with  20ia 

(vi)  Testing  and  Monitoring. 

The  Administrator  may  require,  at  any 
time,  any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraph 
(b)(4)(iii)(B]  of  this  section,  as  described 
under  paragraph  (b)(4)(ii)  of  this  section, 
to  perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  and/or  to  install 
monitoring  equipment  specified  in 
paragraph  (a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraph  (bM4)(iii)(B)  of 
this  section. 

(5)  Commercial  Food  Preparation 
and/or  Baking — (!)  Definitions.  (A)  For 
the  purpose  of  this  rule,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  porpose  of  this  rale,  the 
following  definitions  also  apply: 

Brandy-making  facility  TORaia  a 
facility  that  distills  wine,  the  refuse  of  a 
wine  press,  or  any  other  fermented  fruit 
juices  to  produce  alcoholic  liquors. 

Charcoal  means  any  substance 
obtained  by  chairing  wood  or  any  other 
organic  matter  by  a  process  of 
smothered  combustion  to  exclude  air. 

Commercial  baking  facility  means  a 
facility  that  bakes  bread,  biscuits,  rolls. 
pies,  cakes,  cookies,  or  other  similar 
products. 

Commercial  charbroiling  facility 
means  a  facility  that  broils  any  type  of 
food  over  a  charcoal  or  gas-fired  broiler. 

Food  preparation  facility  means  any 
commercial  baking,  commercial 
charbroiling.  wine-  or  brandy-making, 
fruit  and  vegetable  preservation,  grain 
mill  production,  vegetable  oil 
production,  or  malt  beverage  production 
facility.  This  definition  includes 
restaurants  involved  in  activities 
described  in  the  previous  sentence. 

Fruit  and  vegetable  preservation 
facility  means  a  facility  that  preserves 
food  by,  but  not  limited  to,  canning, 
curing,  pickling,  salting,  smoking, 
cooking,  or  freezing. 

Grain  mill  production  facility  means  a 
facility  that  grinds  any  grain  including, 
but  not  limited  to.  wheat,  rice,  com.  or 
rye  into  flour  or  meal. 

Malt  beverage  production  facility 
means  a  facility  engaged  in  malting, 
fermentation,  aging,  or  packaging  of 
barley  or  any  other  grain  for  the  purpose 
of  producing  an  alcoholic  beverage. 

Vegetable  oil  production  facility 
means  a  facility  that  extracts  oil  from 
any  vegetable  seed. 

Wine-  or  brandy-making  facility 
means  a  facility  that  ferments  juices 
from  grapes  or  any  other  fruit  for  the 
purpose  of  producing  alcoholic 
beverages. 


(ii)  Applicability.  (A)  The 
requirements  of  paragraphs  n>K5)(iin(A) 
and  (b)(5)(iii)(B).  (b)(5)(iv)(A), 
(b){5)(vMA),  and  (bM5)(vi)(A)  of  this 
section  shaU  apply  to  any  owner  or 
operator  of  a  commercial  food 
preparation  facility  located  in  the  South 
Coast  Air  Basin  and  coastal  waters 
within  three  miles  of  Orange  and  Los 
Angeles  Counties  at  which  VOC 
emissions  are  greater  than  or  equial  to 
4.5  kg  (10  lbs)  during  any  one  day. 

(B)  The  requirements  of  paragraphs 
(b)(5)(iv)(B).  (b)(5)(v)(B),  and  (b)(5)(vi)(B) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  a  commercial  food 
preparation  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(5)(ii)(A)  at  which  total  uncontrolled 
VdC  emissions  ^m  aD  emissions 
sources  are  always  less  than  4.5  kg  (10 
lbs)  during  any  one  day.  If  VOC 
emissions  from  a  facility  which  is 
exempt  from  the  limitations  of 
paragraph  (b)(5)(iii)(B]  of  the  section 
ever  exceed  4.5  kg  (10  lbs)  during  any 
one  day  on  or  after  January  1, 1995.  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
(b)(5Kin)(B),  (b)(5)(iv)(A).  (b)(5)(v)(A). 
and  (b)(5](vi](A)  of  this  section 
beginning  January  1  of  the  calendar  year 
following  the  date  of  the  exceedance. 

(iii)  Specific  provisions.  (A)  Each 
owner  or  operator  of  a  subject 
commercial  food  preparation  facility 
shall  submit  a  VOC  emissions  reduction 
compliance  plan  to  the  Administrator  by 
January  1. 1993.  The  plan  shall  be 
prepared  for  the  years  1996  through  2000 
and  shall  include  all  of  the  information 
specified  in  paragraphs  (b)(5)(iii)(A)  (1) 
through  (5)  of  this  section.  Subsequent 
plans  may  be  required  at  a  later  date  for 
the  two  five-year  intervals  from  2001 
through  2010.  Each  owner  or  operator 
shall  submit  a  revised  plan  to  the 
Administrator  within  30  calendar  days 
of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
submitted  to  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 

[2]  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 


based  on  the  lower  of  the  actual  or 
allowable  emissions  rate  and  die  actual 
production,  throughput,  or  usage  level 
for  each  emissions  source.  Baseline 
emissions  shall  be  calculated  for  each 
emissions  source  in  accordance  with 
one  of  the  procedures  specified  in 
paragraph  (b)(5)(iii)(A)/2;  (i)  or  {ii\  of 
this  section. 

(i)  If  daily  emissions  records  are 
available  for  the  calendar  years  1966 
and  1987.  baseline  emissions  shall  be 
based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(ii)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1986 
and  1987,  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissioiu  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  ti^  operating  or 
usage  time  for  the  two-year  period.  If 
solvent  usage  data  are  not  available, 
emissions  associated  with  solvent  usage 
may  be  estimated  from  purchase-order 
records.  The  operating  or  usage  time  for 
the  two-year  period  shall  be  based  on 
one  of  the  criteria  specified  in 
paragraphs  (b)(5){iu)(AM^i>l  (A).  (B).  or 
(C)  of  this  section. 

(A)  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period. 

(B)  The  average  number  of  days  that 
the  emissi(»is  source  was  operated  or 
Bsed  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 

(C)  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  or  used  over  the 
two-year  period  is  not  available. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (b)(5)(iii)(B)  of  this  section. 
Methods  may  incliHle  but  are  not  limited 
to: 

(i)  Installation  of  capture  systems  and 
control  devices, 

.  ^i/;  Modifications  to  increase  the 
-efficiency  of  existing  capture  systems 
and/or  control  devices, 

(iii)  Process  modifications  and/or 
substitutions,  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility. 

(4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b)(5](iii)(B]  of  this  section. 


The  methods  suy  include  but  are  not 
limited  to: 

(i)  The  test  methods  and  procedures 
specified  in  para^'aph  (aK4)  of  this 
section. 

(ii)  Data  and  engineering  calculations 
documenting  process  modifications  that 
were  made  to  reduce  VOC  emissions, 
and 

(iii)  Operating  schedules  for  baseline 
emissions  levels  and  for  emissions 
levels  starting  January  1, 1996, 
continuing  for  a  period  not  less  than  15 
years,  for  those  facilities  choosing  to 
comply  through  use  of  reduced  operating 
schedules. 

(5)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2010  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(5)(iii)(Ay3;  of  this  section. 

(B)  Beginning  January  1, 1996,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  tfie  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(5)(ii)(A)  of  this  section 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equation: 


R,<         X     R^     -S    R^  l(N-1995)  (Oi»)) 
i=l  i-1 


where 

Rn  =  Allowable  VOC  ei^issions  during 
calendar  year  "N"  {^  all  emissioos 
sources  at  the  facility  in  units  of  kg  (11m] 
per  day, 

Ro  -  Baseline  VOC  emissions  in  units  of  kg 
(lbs)  per  day  for  each  emissions  source 
at  ttie  facility.  Baseline  emissions  shall 
be  fislmUtw*  in  accordance  vrith  the 
requirements  specified  in  paragraph 

(iiiMAyi7. 
N  -  Current  calendar  year.  N  Mrill  remain 

equal  to  2010  subsequent  to  the  calendar 

year  2010, 
i  =  Subscript  denoting  a  specific  emissions 

source,  and 
n  =  Total  namlier  of  emissions  sources  at  die 

facility, 
(iv)  Reporting.  (A)  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(S)(iii)(B) 
of  this  sectioa  as  described  under 
paragraph  (b)(5)(iiHA)  of  this  section 
shall  submit  to  the  Administrator  by 
Mardi  1  of  eadi  calendar  year, 
beginning  in  1997,  a  certification  of 
compliance  with  this  rule  for  the 
previous  calendar  year.  This 
certification  shafl  include: 

(1)  A  declaretioD  dist  die  facility  is  in 
conqiliance  with  all  of  the  requirements 
of  this  rule,  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissioos  reductions 
required  in  psrapaph  (bXSXtiiHB)  of 
this  section.  The  documentation  must  be 
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presented  in  a  fofsiat  equivalent  to 
Table  1  (see  to  (bXl|  Table  1). 

(B)  Each  owner  or  operator  off  a 
facility  whidi  is  exeoipt  from  the 
limitations  of  paragraph  (bK$)(iiiKB)  of 
this  section,  as  described  under 
paragraph  (b)(SHii)(B)  of  diis  section 
shall  comply  writfa  the  foUowing: 

(1)  By  January  1, 1995,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt        * 
from  the  limitations  of  paragrafrii  ^ 

(b)(5)(iii)(B)  of  this  section.  This 
certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraph  (b}(5)(iii)(B)  of  this  section,  as 
described  under  paragraph  (bHS)(tiKB) 
of  this  section,  and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  witii 
the  procedures  specified  in  paragraphs 
(bK5)(iii)(A)^2;  (i)  and  (ii)  of  this  section. 

/Z;  On  and  after  January  1, 1995.  the 
owner  or  operator  shall  notify  the 
Adminish-ator  of  any  record  showing 
that  total  VOC  emissions  from  the 
facility  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30  '. 

calendar  days  after  the  exceedance 
occurs. 

(v)  Recordkeeping.  (A)  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(5)(iii)(B) 
of  this  section,  as  described  under 
paragraph  (bK5)(ii)(A)  of  this  section, 
shall  collect  and  record  all  information 
necessary  to  demonstrate  compUance 
with  the  limitations  of  paragraph 
(b)(5XiiiKB)  of  this  section  for  each 
emissions  source  and  maintain  the 
infonnation  at  the  facility  for  a  period  of 
three  years.  The  information  shall  be 
collected  and  recorded  each  day  of  each 
calendar  year  beginning  in  1996  and 
ending  with  2010. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (bX5Xiii)(B)  of 
this  section,  as  described  under 
paragraph  (b)(SHiiXB)  of  this  section, 
shall  collect  and  reooid  all  information 
necessary  to  demonstrate  that  totel 
VOC  emissions  bom  all  emissions 
sources  are  less  dun  4^  kg  (10  lbs) 
during  each  day  and  maintain  the 
information  at  the  facility  for  a  period  of 
three  years.  The  information  shall  be 
collected  and  reooided  each  day  of  each 
calendar  year  beginning  in  1996  and 
ending  with  2010. 

(vi)  Testing  and  monitoring.  (A)  The 
Administrator  may  require,  at  any  time. 
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any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraph 
(b)(5)(iii](B)  of  this  section,  as  described 
under  paragraph  (b)(5)(ii)(A)  of  this 
section,  to  perform  tests  using  the 
applicable  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section ,and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraph  (iii)(B). 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(5](iii)(B)  of 
this  section  because  of  paragraph 
(b)(5)(ii)(B)  of  this  section  to  perform 
tests  using  the  applicable  test  methods 
and  procedures  specified  in  paragraph 
(a)(4)  of  this  section  to  demonstrate  that 
the  facility  is  exempt  &om  the 
limitations  of  paragraph  (b)(5)(iii)(B)  of 
this  section. 

(6)  Petroleum  and  Natural  Gas 
Extraction,  Processing,  and  Storage — {i) 
Definitions.  (A)  For  the  purpose  of  this 
rule,  the  general  definitions  in  paragraph 
(a)(3]  of  this  section  apply. 

(B)  For  the  purpose  of  this  rule,  the 
following  definitions  also  apply: 

Crude  oil  means  a  naturally  occurring 
mixture  which  consists  of  hydrocarbons 
and  sulfur,  nitrogen,  or  oxygen 
derivatives  of  hydrocarbons  and  which 
is  a  liquid  at  standard  conditions. 

Extraction  facility  means  any  facility 
where  drilling  and  servicing  equipment, 
flow  lines,  separators,  gathering  lines, 
and  auxiliary  nontransportation  related 
equipment  are  used  to  extract  petroleum 
or  natural  gas  from  a  weU. 

Gasoline  means  any  petroleum 
distillate  which  is  used  as  a  motor  fuel. 

Petroleum  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
derived  from  tar  sands,  shale,  and  coal. 

Processing  facility  means  any  facility 
where  petroleum  or  natural  gas  is  used 
as  a  feedstock  to  produce  gasoline, 
kerosene,  distillate  fuel  oils,  residual 
fuel  oils,  lubricants,  or  other  related 
products. 

Storage  facility  means  any  extraction 
facility,  processing  facility,  bulk  gasoline 
plant,  bulk  gasoline  terminal,  or  any 
petroleum  storage  facility  which 
distributes  petroleum,  natural  gas,  or 
gasoline  to  retail  outlet  and  wholesale 
purchaser-consumer  facilities.  This 
definition  does  not  apply  to  retail 
gasoline  service  stations. 

(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(6)  (iii).  (iv).  (v),  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  petroleum  or  natural 
gas  exti action,  processing,  or  storage 
facility  located  in  the  South  Coast  Air 
Basin  and  coastal  waters  tvithin  three 


miles  of  Orange  and  Los  Angeles 
Counties. 

(iii)  Specific  provisions.  (A)  Each 
owner  or  operator  of  a  petroleum  or 
natural  gas  extraction,  processing,  or 
storage  facility  shall  submit  a  VOC 
emissions  reduction  compliance  plan  to 
the  Administrator  by  January  1, 1993. 
The  plan  shall  be  prepared  for  the  years 
1996  through  2000  and  shall  include  all 
of  the  information  specified  in 
paragraphs  (b)(6)(iii)(A)  [1]  through  (5) 
of  this  section.  Subsequent  plans  may  be 
required  at  a  later  date  for  the  two  five- 
year  intervals  from  2001  through  2010. 
Each  owner  or  operator  shall  submit  a 
revised  plan  to  the  Administrator  within 
30  calendar  days  of  receipt  of  comments 
from  the  Administrator.  Each  owner  or 
operator  shall  comply  at  all  times  with 
the  provisions  of  the  most  recent  plan 
submitted  to  the  Administrator. 

[1]  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(6)(iii)(A)(2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
based  on  the  lower  of  the  actual  or 
allowable  emissions  rate  and  the  actual 
production,  throughput,  or  usage  level 
for  each  emissions  source.  Baseline 
emissions  shall  be  calculated  for  each 
emissions  source  in  accordance  with 
one  of  the  procedures  specified  in 
paragraph  (b)(6)(iii)(A)^2;  (ij  or  (iiJ  of 
this  section. 

(i)  If  daily  emissions  records  are 
available  for  the  calendar  years  1986 
and  1987.  baseline  emissions  shall  be 
based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(ii)  If  daUy  emissions  records  are  not 
available  for  the  calendar  years  1986 
and  1987.  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating 
time  for  the  two-year  period.  The 
operating  time  for  the  two-year  period 
shall  be  based  on  one  of  the  criteria 
specified  in  paragraph  [h)[6)[m){A)f2)(iiJ 
(A),  (B),  or  (C)  of  this  section. 

(A)  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 


permit  which  restricted  operating  times 
during  the  two-year  period, 

(B)  The  average  number  of  days  that 
the  emissions  source  was  operated  over 
the  two-year  period  if  documentation  is 
available  to  support  the  number,  or 

(C)  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  over  the  two-year 
period  is  not  available. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (b)(6)(iii)(B)  of  this  section. 
Methods  may  include  but  are  not  limited 
to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Installation  of  leak-proof  valves 
or  other  quipment. 

(4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b)(6)(iii)(B)  of  this  section. 
The  methods  may  include  but  are  not 
limited  to: 

(i)  The  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section. 

(ii)  Data  and  engineering  calculations 
documenting  process  modifications  that 
were  made  to  reduce  VOC  emissions, 
and 

(iii)  Operating  schedules  for  baseline 
emissins  levels  and  for  emissions  levels 
starting  January  1. 1996.  continuing  for  a 
period  not  less  than  15  years,  for  those 
facilities  choosing  to  comply  through  use 
of  reduced  operating  schedules. 

(5)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2010  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(6)(iii)(A)^j;  of  this  section. 

(B)  Beginning  January  1. 1996,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph 
(b)(6](ii]  of  this  section  shall  limit  total 
VdC  emissions  from  the  subject  facility 
to  the  level  calculated  by  the  following' 
equation: 


R.<         X     R«     -Z    R^  [(N-igeS)  (006)1 

*=1         i-1 


where 

Rm= Allowable  VOC  emissions  during 
calendar  year  "N"  for  all  emissions 
sources  at  the  facility  in  units  of  kg  (Itts) 
per  day. 


R«= Baseline  \OC  emlMtons  in  uoiti  of  kg 
(lln)  per  day  for  each  emissions  source 
at  the  facility.  Baseline  emissions  shall 
be  calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(6Kiii)(A)^2;  of  this  section. 
N- Current  calendar  year.  N  will  remain 
equal  to  ano  subsequent  to  the  calendar 
year  2010. 
=  Subscript  denoting  a  qiecific  emissions 

source,  and 
n^Total  number  of  emissions  sources  at  the 
facility. 
(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limitations  of  paragraph  (b)(6)(iii)(B]  of 
this  section  because  of  paragraph 
(b](6)(ii]  of  this  section  shall  submit  to 
the  Administrator  by  March  1  of  each 
calendar  year,  beginning  in  1997.  a 
certification  of  compliance  with  this  rule 
for  the  previous  calendar  year.  This 
certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  rule,  and 

(B)  Docimientation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraph  (b)(6)(iii)(B)  of 
this  section.  The  documentation  must  be 
presented  in  a  format  equivalent  to 
Table  1  (see  S  352.264(b)(1)  Table  1). 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraph  (b)(6)(iii)(B] 
of  this  section  because  of  paragraph 
(b)(6)(ii)  of  this  section  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  paragraph  (b)(6)(iii)(B)  of 
this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  three  years.  The 
informatipn  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  1996  and  ending  with  2010. 

(vi)  Testing  and  monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraph 
(b](6)(iii)(B]  of  this  section  because  of 
paragraph  (b)(6)(ii)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)^)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  para^vph  (b)(eHiii)(B)  of 
this  section. 

(7)  Consumer  Products — (i) 
Definitiotta.  (A}  For  the  purpose  of  this 
rule,  the  general  definitions  fai  paragraph 
(a)(3)  of  this  section  apply. 

(B)  For  the  purpose  of  mis  rule,  the 
following  definitions  also  apply: 

Aerosol  paint  and  finish  product 
■  means  any  aerosol  consumer  product 
including,  but  not  limited  to.  graffiti 
remover,  paint,  primer,  vamish,  stripper. 


and  snow  and  other  decorative 
products.  Architectural  coatings  are 
excluded  from  this  definition. 

Aerosol  product  means  a  pressurized 
spray  system  including  but  not  limited  to 
sprays,  foams,  and  gels  that  dispense 
product  ingredients. ' 

Architectural  coating  means  any 
nonaerosol  coating  applied  to  stationary 
structures  and  their  appurtenances 
including,  but  not  limited  to,  commercial 
industrial,  or  institutional  buildings. 
pavements,  cotha,  and  stationary  and 
mobile  homes. 

Automotive,  industrial,  and 
mechanical  equipment  product  means 
any  consumer  product  which  is  used  on 
or  in  mobile,  industrial,  or  mechanical 
equipment  including,  but  not  limited  to, 
automobiles,  buses,  motorcycles,  trucks, 
vans,  heavy  off-highway  vehicles, 
stationary  internal  combustion  engines, 
and  lawn  or  garden  equipment. 
Automotive,  industrial,  and  mechanical 
equipment  products  include,  but  are  not 
limited  to,  brake  cleaners;  bug  and  tar 
removers;  carburetor-choke  cleaners; 
chrome  polisher,  engine  degreasers; 
engine  starting  fluids;  injector  valve, 
intake  valve,  and  gasoline  treatments; 
leather  and  vinyl  cleaners;  lubricants 
and  silicons;  refrigerants;  spray 
undercoats;  tire  colorants;  tire  inflatants 
and  sealants;  wheel  cleaners; 
windshield  and  lock  spray  deicers;  and 
windshield  washer  fluids. 

Consortium  means  a  partnership,  an 
agreement  between,  or  an  association  of 
two  or  more  persons. 

Consumer  pesticide  product  means 
any  consumer  product  which  is 
registered  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  7  U.S.C. 
138,  et  seq.,  and  is  designed  or  intended 
to  prevent,  destroy,  repel,  or  mitigate 
any  pest  These  products  include,  but 
are  not  limited  to,  disinfectants, 
fungicides,  herbicides,  insecticides,  and 
rodenticides. 

Consumer  product  means  any 
chemically-formulated  aerosol  or 
nonaerosol  product  which  is  used  by 
household,  institutional,  commercial,  or 
industrial  consumers.  Hiis  definition 
does  not  include  solvents,  coatings, 
adhesives,  inks,  or  gases  which 
industrial  or  commercial  consumers  use 
in  manufacturing  processes  whidi  are 
subject  to  any  of  die  requirements  of  the 
industrial  and  commercial  solvent  use 
rule. 

Distribute  means  to  sell  supply,  or 
offer  for  sale  any  consumer  product  to 
any  person  in  die  applicable  area 
specified  in  paragraph  (bX7)(iiHA)  of 
this  section. 

Distribation  facility  means  any 
facility  from  whidi  a  distributor  obtains 
a  consumer  product  whidt  ¥rill  be  sold, 


supplied,  offered  for  sale,  used,  or 
distributed  in  Ifae  applicable  area 
specified  in  paragraph  (b)(7)(iI)(A)  of 
this  section. 

Distributor  means  any  peraon  who 
transports  or  stores  or  causes  the 
transportation  or  storage  of  any 
consumer  product  at  any  point  between 
any  consumer  product  manufacturing  or 
reformulating  facility  and  any  person. 
Food  product  means  any  consumer 
product  which  is  dispensed  from  an 
aerosol  container  and  used  to  prepare 
food  including,  but  not  limited  to,  pan 
sprays. 

Household  product  means  any 
consumer  product  which  is  intended  for 
household  use  to  clean,  deodorize, 
disinfect,  wash,  or  polish  garments  or 
household  surfaces  or  fabrics  or  to 
deodorize  or  disinfect  indoor  air 
including,  but  not  limited  to,  adhesives 
and  sealants,  air  fresheners,  ball  and 
porous  tip  pens,  bathroom  and  tile 
cleaners,  charcoal  lighter  fluids, 
deodorants,  floor  polishes,  furniture 
coatings,  furniture  maintenance 
products,  general  purpose  cleanen, 
glass  cleaners,  laundry  detergents, 
laundry  prewashes,  lubricants,  metal 
cleanera,  metal  polishes,  oven  cleaners, 
rug  and  upholstery  cleaners,  rug 
deodorizers,  shoe  polishes,  spot 
removers,  and  toilet  bowl  cleaners. 
Manufacture  means  to  produce  or 
combine  any  ingredients  to  produce  any 
consumer  product  for  packaging  or 
distribution. 

Manufacturing  facility  means  any 
facility  where  any  ingredients  are 
produced  or  combined  to  produce  any 
consumer  product  for  packaging  or 
distribution. 

Other  consumer  product  means  any 
consumer  product  which  is  not 
classified  as  an  animah  automotive, 
industrial,  and  mechanical  equipment; 
consumer  pesticide;  food;  household; 
paint  and  finish;  or  personal  care 
product 

Package  means  to  fill  or  refill  any 
container  with  any  constuner  product 
which  will  be  sold,  supplied,  offered  for 
sale,  or  distributed  in  the  applicable 
area  specified  in  paragraph  (b)(7)(iiKA) 
of  this  section. 

Packaging  facility  means  any  facility 
where  any  container  is  filled  or  refilled 
with  any  consumer  product  wrhich  will 
be  sold,  supplied,  offered  for  sale,  or 
distributed  in  the  applicable  area 
specified  in  paragraph  {bH7)(ii)(A)  of 
this  section. 

Personal  care  product  means  any 
consumer  product  applied  to  the  body  of 
a  human  being  including,  but  not  limited 
to.  after  shave,  antiperspirant  cleaning 
lotion,  cologne,  deodorant  hair  mousse. 
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hair  rinse,  hairspray,  hair-styling  gel, 
hair  tonic,  hand  lotion,  hand  soap, 
mouth  wash,  nail  polish,  nail-polish 
remover,  perfume,  pre-shave,  rubbing 
alcohol,  shampoo,  shaving  lather,  suntan 
lotion,  and  suntan  prep.  Fhrescription 
drugs  are  excluded  from  this  definition. 

Reformulate  means  to  combine,  mix, 
or  blend  any  ingredients  to  produce  any 
consumer  product  for  packaging  or 
distribution. 

Reformulating  facility  means  any 
facility  where  any  ingredients  are 
combined,  mixed,  or  blended  to  produce 
any  consumer  product  for  packaging  or 
distribution. 

Retailer  means  any  person  who  owns, 
leases,  operates,  controls,  or  supervises 
a  retail  outlet. 

Retail  outlet  means  any  establishment 
at  which  consumer  products  are  sold, 
offered  for  sale,  or  otherwise  distributed 
directly  to  consumers. 

Wholesale  purchaser-consumer 
means  the  owner  or  operator  of  any 
business  that  is  in  ultimate  consumer  of 
any  consumer  product  and  which 
obtains  any  consiuner  product  from  a 
distributor  for  use  in  the  applicable  area 
specified  in  paragraph  (b)(7}(ii)(A)  of 
this  section. 

(ii)  Applicability.  (A)  The 
requirements  of  paragraphs  (b)(7)(iii)(A), 
(iii)(B),  tv)(A),  (iv)  and  (vi)  of  this 
section  shaU  apply  to  any  person  who 
manufactures  and/or  reformulates  any 
consumer  product  which  is  sold, 
supplied,  offered  for  sale,  or  distributed 
in  the  South  Coast  Air  Basin  and  coastal 
waters  within  three  miles  of  Orange  and 
Los  Angeles  Counties  on  and  after 
January  1, 1990. 

(B)  The  requirements  of  paragraphs 
(b)(7)(iii)(C).  (iii)(D).  and  (v)(B)  of  this 
section  shall  apply  to  any  person  who 
distributes  any  consumer  product  which 
is  sold,  supplied,  offered  for  sale,  or 
distributed  in  the  applicable  area 
specified  in  paragraph  (b)(7)(ii}(A)  of 
this  section  on  and  after  January  1, 1996. 

(C)  The  requirements  of  paragraphs 
(b)(7)(iii](C),  (iii)(D),  and  (v)(C)  shall 
apply  to  any  person  who  packages  any 
consumer  product  which  is  sold, 
supplied,  offered  for  sale,  or  distributed 
in  the  a)«plicable  area  specified  in 
paragraph  (b)(7](ii](A]  of  this  section  on 
and  after  January  1,  igga 

(D)  The  requirements  of  paragraph 
(b)(7)(v)(D)  of  this  section  shall  apply  to 
any  retailer  and  any  wholesale 
purchaser-consumer  who  sells,  supplies, 
offers  for  sale,  or  uses  any  constuner 
product  in  the  applicable  area  specified 
in  paragraph  (b](7](ii)(A)  of  this  section 
on  and  after  January  1, 1996. 

(E)  The  requirements  of  para^^ph 
(b)(7Kiii).  (iv),  (v).  and  (vi)  of  this  section 
shall  not  apply  to  any  person  located  in 


the  applicable  area  specified  in 
paragraph  (b)(7)(ii)(A)  of  this  section 
who  manufactures,  reformulates, 
packages,  or  distributes  any  consumer 
product  which  is  sold,  supplied,  offered 
for  sale,  or  distributed  outside  of  the 
applicable  area  specified  in  paragraph 
(b)(7)(ii)(A)  of  this  section. 

(iii)  Specif ic  provisions.  (A)  Each 
person,  or  each  consortium  of  persons, 
who  manufactures  and/or  reformulates 
any  consumer  product  shall  register 
with  the  Administrator  as  a  registered 
manufacturer  or  reformulator  by 
submitting  aU  of  the  information 
specified  in  paragraphs  (b)(7)(iii)(A)/'i^ 
through  (5)  of  this  section  to  the 
Administrator  by  January  1, 1993.  Upon 
request  by  the  Administrator,  each 
person  or  each  consortium  of  persons 
shall  submit  any  additional  inJPormation 
necessary  to  fulfill  the  registration 
requirements  within  30  calendar  days  of 
receipt  of  the  request. 

(1)  The  name,  title,  address,  and 
telephone  niunber  of  the  owner  or 
operator  of  each  facility  where 
consumer  products  vvill  be 
manufactured  and/or  reformulated. 

(2)  The  name,  tide,  address,  and 
telephone  number  of  each  person 
responsible  for  preparing  the 
information  required  under  paragraphs 
(b)(7)(ui)(A)  (3)  through  (5)  of  this 
section. 

(3)  The  name,  address,  and  telephone 
niunber  of  each  faciUty  where  consumer 
products  will  be  manufactured  and/or 
reformulated.  The  information  required 
under  paragraphs  (b)(7)(iii)(A)  (4) 
throu^  (5)  of  this  section  shall  be 
prepared  and  submitted  to  the 
Administrator  for  each  facility  and  the 
total  for  all  facilities  identified  under 
this  paragraph. 

(4)  Eadh  consumer  product  shall  be 
classified  under  one  of  the  following 
consumer  product  categories: 

(i)  Aerosol  paint  and  finish  products, 
(ii)  Automotive,  industrial,  and 

mechanical  equipment  products, 
(iii)  Consumer  pesticide  products. 
(iv)  Food  products. 
(v)  Household  products, 
(vi)  Personal  care  products,  or 
(vii)  Other  products  not  classified 

under  paragraphs  (b)(7)(iii)(A)^4y  (i) 

through  (vii)  of  this  section. 

(5)  The  baseline  VOC  mass  for  1988 
(Ro)  shall  be  calculated  for  each 
consumer  product  classified  under  each 
consumer  product  category  specified  in 
paragraph  (b)(7](iii)(A)/<;  in  units  of  kg 
(lbs)  per  year.  The  data  and  calculations 
used  to  calculate  the  baseline  VOC 
mass  shall  be  submitted  to  the 
Administrator.  The  baseline  VOC  mass 
shall  be  calculated  on  a  weight-weight 
basis  by  using  the  equation  specified  in 


paragraph  (b)(7)(iii)(A)/5y^/7  below  or  on 
a  weight-volume  basis  by  using  the 
equation  specified  in  paragraph 
\^]{7](\i\){lS)(5)(ii)  below. 

(i)  Calculation  of  baseline  VOC  mass 
on  a  weight-weight  basis. 

R»=ill  ,li      (VOC^)(WJ 

where 

R«= Total  baseline  VOC  mass  contained  in 
all  consumer  products  classified  under  a 
consumer  product  category  for  the  base 
year  1988  in  units  of  leg  (lbs)  per  year 
(e.g.,  personal  care  products], 

n=Total  number  of  consumer  product  types 
classified  under  a  consumer  product 
category  (e.g.,  deodorants  or  hairsprays], 

i= Subscript  denoting  a  specific  consumer 
product  type  (e.g.,  deodorants  or 
hairsprays), 

m= Total  number  of  application  methods 
used  to  dispense  each  consumer  product 
type  from  containers  (e.g.,. stick  or  roll-on 
deodorants), 

j= Subscript  denoting  a  specific  type  of 
application  method  (e.g.,  stick  or  roll-on 
deodorant], 

VOCwj=The  average  VOC  content  (excluding 
the  weight  of  the  container  and 
applicator)  for  all  container  sizes  within 
a  specific  consumer  product  type  (n)  and 
application  method  ()]  in  units  of  fraction 
by  weight  (e.g.,  the  average  weight  of 
VOC  per  unit  weight  of  stick  deodorants 
for  all  container  sizes),  and 

Wj= Total  weight  of  product  (excluding  the 
weight  of  the  container  and  applicator) 
for  all  container  sizes  within  a  specific 
consumer  product  type  (n)  and 
application  method  (j)  in  units  of  kg  (lbs) 
(e.g.,  the  sum  of  the  weight  of  all  stick 
deodorant  containers  sold,  supplied, 
offered  for  sale,  or  distributed  in  the 
applicable  area  specified  in  paragraph 
(b)(7)(ii)(A)  of  this  section). 

(ii)  Calculation  of  baseline  VOC  mass 
on  a  wei^t-voltmie  basis 


=  £   1 
i-i  j=i 


(VOCJ(VJ 


where 

R,— Total  baseline  VOC  mass  contained  in 

all  consumer  products  classified  under  a 

consumer  product  category  for  the  base 

year  1988  in  units  of  kg  (lbs)  per  year 

(e.g.,  personal  care  products), 
n— Total  number  of  consumer  product  types 

classified  under  a  consumer  product 

category  (e.g.,  deodorants  or  hairsprays), 
iz  Subscript  denoting  a  specific  consumer 

product  type  (e.g.,  deodorants  or 

hairsprays], 
msTotal  number  of  application  methods  "' 

used  to  dispense  each  consumer  product 

type  from  containers  (e.g.,  stick  or  roll-on 

deodorants), 
]= Subscript  denoting  a  specific  type  of 

application  method  (e.g.,  aerosol  or  pump 

hairsprays). 


VOCi^The  average  VOC  content  (excluding 
the  weight  of  the  container  and 
applicator)  for  all  container  sizes  within 
a  specific  consumer  product  type  (n)  and 
application  method  A)  in  units  of  grams 
VOC/liter  (lbs  VOC/gal)  of  product  (e.g., 
the  c'erage  weight  of  VOC  per  unit 
volume  of  aerosol  hairsprays  for  all 
container  sizes],  and 
Vj^Total  volume  of  product  for  all  container 
sizes  within  a  specific  consumer  product 
type  (n]  and  application  method  (j)  in 
units  of  liters  (gal)  (e.g.,  the  sum  of  the 
volume  of  all  aerosol  hairspray 
containers  sold,  supplied,  offered  for 
sale,  or  distributed  in  the  applicable  area 
specified  In  paragraph  (b)(7)(ii)(A)  of  this 
section. 
(B)  Beginning  January  1, 1996,  each 
person,  or  each  consortium  of  persons, 
who  manufactures  and/or  reformulates 
any  consumer  product  shall  limit  the 
total  VOC  mass  of  each  consiuner 
product  category  specified  in  paragraph 
(b](7)(iii](A}(4]  of  this  section  to  the 
level  calculated  by  the  following 
equation. 

R«=R.-IU(N-1998)(0.06)] 
w^ere 

RH=Total  allowable  VOC  mass  contained  in 
all  consumer  products  classified  under  a 
consumer  product  category  during 
calendar  year  "N"  in  uniU  of  kg  (lbs)  per 
year, 
R,aiTotal  baseline  VOC  mass  contained  in 
all  consumer  products  classified  under  a 
consumer  product  category  for  the  base 
year  1988  in  uniU  of  kg  (lbs)  per  year, 
N^Cuirent  calendar  year.  N  shall  remain 
equal  to  2010  subsequent  to  the  calendar 
year  2010, 

(C)  Each  person  who  packages  or 
distributes  any  consumer  product  shall 
register  with  the  Administrator  as  a  • 
registered  packager  or  distributor  by 
submitting  aU  of  the  information 
specified  in  paragraphs  (b)(7)(iii)(C)  (7) 
and  {2)  of  this  section  to  the 
Administrator  by  January  1, 1994.  Upon 
request  by  the  Administrator,  each 
person  shall  submit  any  additional 
.  information  necessary  to  fulfill  the 
registration  requirements  within  30 
calendar  days  of  receipt  of  the  request. 

{1)  The  name,  title,  address,  and 
telephone  number  of  each  person 
responsible  for  distributing  consumer 
.  products,  and 

[2)  The  name,  address,  and  telephone 
pumber  of  each  packaging  or 
distribution  facility. 

(D)  No  person  shall  package  or 
distribute  any  consumer  product  which 
will  be  sold,  supplied,  offered  for  sale,  or 
distribiited  in  the  applicable  area 
specified  in  paragraph  (b)(7)(ii](A)  of 
this  section  on  and  after  January  1. 1996. 
unless  such  person  complies  with  all  of 
the  following  requirements^ 

[i]  Hie  consumer  product  is  obtained 
from  a  person,  or  a  consortium  of 


persons,  registered  with  the 
Administrator  to  manufactiue  and/or 
reformulate  the  consumer  product  for 
use  in  the  applicable  area  specified  in 
paragraph  (b)(7)(ii](A)  of  this  section. 

[2)  The  following  labeling 
requirements  shall  apply  to  each 
consumer  product  which  is  classified 
under  a  consumer  product  category 
subject  to  the  limitations  of  paragraph 
(b)(7)(iii){B)  of  this  section.  Any 
consumer  product  registered  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  7  U.S.C.  136.  et  seq.. 
shall  be  exempt  from  the  follovi^ 
labeling  requirements. 

{[)  A  label  shall  be  affixed  to  each 
container  which  displays  the  date  on 
which  the  container  was  filled,  the  VOC 
content  of  the  product  in  units  of  percent 
by  weight  the  consumer  product 
category  under  which  the  product  is 
classified,  and  a  declaration  that  the 
consumer  product  was  manufactured, 
reformulated  padcaged.  and/or 
distributed  in  accordance  ¥Nrith  the 
requirements  of  this  rule. 

[ii)  If  a  bar  code  or  any  other  closed- 
code  dating  system  is  used  to  indicate 
the  date  on  which  the  container  is  filled, 
an  explanation  of  the  code  must  be  filed 
with  the  Administrator  by  the  date  on 
which  the  product  bearing  the  code  will 
be  sold,  supplied,  offered  for  sale,  or 
distributed  in  the  applicable  area 
specified  in  paragraph  (b)(7MiiMA)  of 
this  section. 

(iv)  Reporting.  Each  person,  or  each 
consortium  of  persons,  who 
manufactures  and/or  reformulates  any 
consumer  product  subject  to  the 
limitations  of  paragraph  (b)(7)(iii}(B)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beghining  in  1997.  a 
certification  of  compliance  with  this  rule 
for  the  previous  calendar  year.  The 
certification  shall  include  aU  of  the 
information  specified  in  paragraphs 
(b)(7)(iv)  (A)  through  (F)  of  this  section. 

(A)  A  declaration  that  each  person  is 
in  compliance  with  paragraph 
(b)(7)(Ui)(B)  of  this  section. 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  reductions  required  in 
paragraph  (b)(7)(iii)(B)  of  this  section  for 
each  consumer  product  category.  Such 
methods  shall  include  either  limiting  the 
VOC  content  of  individual  types  of 
consumer  products  and/or  limiting  the 
quantity  of  consumer  products  sold. 
suppUed.  offered  for  sale,  or  distributed 
within  the  applicabl»<area  specified  in 
paragraph  (b)(7)(iiKA)  of  this  section. 

(C)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  reductions  required  in  paragraph 
(b)(7)(iU)(B)  of  this  section. 


(D)  Projections  of  total  VOC  mass  for 
each  consumer  product  category  for  the 
next  five-year  period  after  the 
application  of  the  reduction  methods 
described  in  paragraph  (b)(7}(iv)(B)  of 
this  section. 

(E)  The  documentation  required  in 
paragraphs  (b)(7)(iv)  (B).  (Q.  and  (D)  of 
this  section  shall  be  submitted  to  the 
Admhiistrator  in  a  format  equivalent  to 
Table  1  (see  i  52.264  (b)(1)  Table  1). 

(F)  The  name,  address,  and  telephone 
number  of  each  facility  to  which  each 
manufacturing  and/ or  reformulating 
facility  initially  sent  each  consumer 
product  for  packaghig  and/or 
distribution  during  the  previous 
calendar  year. 

(v)  Recordkeeping.  (A)  Each  person, 
or  each  consortium  of  persons,  who 
manufactiues  and/ or  reformulates  any 
consumer  product  subject  to  die 
limitations  of  paragraph  (b)(7HiiiKB)  of 
this  section  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  paragraphs  (b)(7) 
(Ui)(A).  (iii)(B),  and  (iv)  of  thU  section 
for  eadi  calendar  year  beginning  in  1996 
and  ending  with  TOIO  and  maintain  the 
information  at  each  facility  for  a  period 
of  three  years. 

(B)  Each  person  who  distributes  any 
consumer  product  subject  to  the 
limiUtions  of  paragraph  (b)(7)(lU)(B)  of 
this  section  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  %vitii  parMraph*  (bK7) 
(iii)(C)  and  (iii)(D)  of  thU  section  for 
each  calendar  year  beginning  in  1996 
and  en(Ung  with  2010  and  maintain  the 
information  at  each  facility  for  a  period 
of  three  years.  The  information  shall 
include  but  not  be  limited  to  the 
following: 

(I)  A  copy  of  registration  forms  and 
any  records  (e.g.  purchase  order  forms) 
necessary  to  document  that  each 
consumer  product  was  obtained  from  a 
manufacturer  or  reformulator  registered 
with  the  Administrator,  and 

{2\  The  name  and  address  of  each 
retailer  or  wholesale  purchaser- 
consumer  to  which  each  consumer 
product  is  initially  distiibuted. 

(C)  Eadi  person  who  packages  any 
consumer  product  subject  to  the 
limitations  of  paragraph  (b)(7)(iiiHB)  of 
this  section  shall  coHect  and  record  all 
information  necessary  to  demonstrate 
compUance  wlUi  paragraphs  (bM7) 
(iii)(C)  and  (iii)(D)  of  this  section  for 
each  calendar  year  beginning  in  1986 
and  ending  with  2010  and  mainUin  the 
information  at  each  facility  for  a  period 
of  three  years.  The  information  shall 
include  but  not  be  limited  to  a  copy  of 
registration  forms  and  any  records  (e-g^ 
purchase  order  forms)  necessary  to 
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document  that  each  consomer  product 
fannulation  is  obtained  from  a 
manufacturer  or  refonnulator  registered 
widi  Ifae  Administrator. 

(D)  Each  retailer  and  each  wholesale 
purchaser-consumer  who  seDs,  supplies, 
offers  for  sale,  or  uses  any  consomer 
{Ntxhict  in  the  applicable  area  specified 
in  paragraph  (bH7KiiKA)  of  this  section 
on  and  after  lanoary  1, 1996,  shall 
collect  and  record  all  information 
necessary  to  demonstrate  that  each 
consumer  product  was  obtained  from  a 
packaging  or  distribution  facility  which 
is  registered  with  the  Administrator  to  , 
package  or  distribute  consumer  products 
in  the  applicable  area  specified  in 
paragraph  (b)(7)(ii)(A)  of  this  section. 
The  infonnatioa  shall  include,  but  not  be 
limited  to,  a  copy  of  registration  forms 
and  any  records  (e.g.,  purchase  order 
forms)  necessary  to  document  that  each 
consumer  product  is  obtained  from  a 
packaging  or  distribution  facility 
registered  with  the  Administrator.  The 
information  shall  be  collected  and 
recorded  lor  each  calendar  year 
beginning  in  1996  and  ending  with  2010 
and  maintained  at  each  facility  for  a 
period  of  three  years. 

(vi)  Test  methods.  (A)  The 
Administrator  may  require,  at  any  time, 
any  person  who  manufactures  and/or 
reformulates  any  consumer  product 
subject  to  the  hmitations  of  paragraph 
(b)(7)(iii)(B)  of  this  section  to  perform 
tests  to  demonstrate  compliance  with 
the  limitations  of  paragraph  (b)(7)(iii)(B] 
of  this  section.  Such  tests  shall  be 
performed  to  detennine  tfie  VOC 
content  of  die  consumer  product 
formulation,  including  any  propellant, 
before  padcaging.  The  results  oA  tests 
conducted  by  any  person  who 
manufactures  and/or  reformulates  a 
consumer  product  to'determine  the  VOC 
content  of  the  consumer  product  shall  be 
subject  to  verification  by  the 
Administrator.  In  determining 
compliance  with  the  requirements  of  this 
rule,  the  results  of  tests  conducted  by 
the  Administrator  to  determine  the  VOC 
content  of  consumer  products  shall  take 
precedence  over  the  results  of  tests 
conducted  by  others  to  determine  that 
VOC  content 

(B)  Testing  to  determine  the  VOC 
content  of  a  consumer  product,  or  to 
determine  compliance  with  the 
requirements  of  this  rule,  shall  be 
perfonned  using  one  or  more  of  the 
following  methods  or  any  other  test 
methods  approved  by  the  Administrator 
(J)  Method  24  or  24A.  part  6a  title  40i 
Code  of  Federal  Regulations,  appendix 
A.  July  1, 1988;  {2\  Method  la  Federal 
Registar  48.  No.  202.  October  la  198%  [3] 
Method  1400.  NIOSH  Manual  of 


Analytical  Methods,  Vdnme  1,  February 
1964:  or  {4)  U.S.  EPA  Method  8240  GC/ 
MS  Method  for  Volatile  Organics, 
September  1986. 

(8)  Pesticide  Producta — (i)  Definiticms. 
(Aj  For  the  purpose  of  this  nile,  the 
general  definiticHis  in  section  (aM3)  of 
this  section  apply. 

(6)  For  the  purpose  of  this  rule,  the 
f(41owing  definitions  also  apply: 

Agricultural  use  means  the  use  of  any 
pesticide  or  method  or  device  for  the 
control  of  plant  or  animal  pests,  or  any 
other  pests,  or  the  use  of  any  pesticide 
for  the  regulation  of  plant  growth  or 
defoliation  of  plants.  It  excludes  the  sale 
or  use  of  pesticides  in  properly  labeled 
packages  or  containers  which  are 
intended  for  any  of  the  following: 

[1]  Home  use. 

[2]  Use  in  structural  pest  control. 

[3]  Industrial  or  institutional  use. 

[4]  The  control  of  an  animal  pest 
under  the  %vritten  prescription  of  a 
veterinarian. 

Animal  means  all  vertebrate  and 
invertebrate  species,  including  but  not 
limited  to  man  and  other  mammals, 
birds,  fish,  and  shellfish. 

Consortium  means  a  partnership,  an 
agreement  between,  or  an  association  of 
two  or  more  persons. 

Consumer  pesticide  product  means 
any  consumer  product  intended  for 
home  use  and  which  is  registered  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  7  U.S.C  136.  et  seq.. 
and  is  designed  or  intended  to  prevent, 
destroy,  repel  or  mitigate  any  pest 
Consumer  pesticide  products  are 
included  under  the  Consumer  Products 
backstop  measure  and  not  included 
within  the  Pesticide  Products  backstop 
measure. 

Defoliant  means  any  substance  or 
mixture  of  substances  intended  for 
causing  the  leaves  or  foliage  to  drop 
from  a  plant  with  at  without  causing 
abscission. 

Desiccant  means  any  substance  or 
mixture  or  substances  intended  for 
artificially  accelerating  the  drying  of 
plant  tissue. 

Fungus  means  any  non-chlorophyll- 
bearing  thallopfayte  (that  is.  any  non- 
chlorophyll-bearing  plant  of  a  lower 
order  than  mosses  and  liverworts),  as 
for  example,  rust  smut  mildew,  mold, 
yeast  and  bacteria,  except  those  on  or 
in  living  man  or  other  animals  {md  those 
on  or  in  processed  food,  beverages,  or 
pharmaceuticals. 

Home  use  means  use  In  a  household 
or  its  immediate  environment 

Industrial  use  means  use  for  or  in 
manufacturing,  mining  or  chemical 
process  or  use  in  the  operation  of 


factories,  processing  plants,  and  similar 
sites. 

lastitutionaJ  use  means  use  within  the 
confines  of,  or  on  property  necessary  for 
the  (iteration  of  boikhngs  such  as 
hospitals,  schools,  libraries,  auditoriums 
and  office  complexes. 

Insect  means  any  of  the  numerous 
small  invertebrate  animals  generally 
having  the  body  more  or  less  obviously 
segmented,  for  the  most  part  belonging 
to  the  class  insects,  comprising  six- 
legged,  usually  winged  forms,  as  for 
example,  beetles,  tMgs,  bees,  flies,  and 
to  other  allied  classes  of  arthropods 
whose  members  are  wingless  aaad 
usually  have  mcne  than  six  legs,  as  for 
example,  spiders,  mites,  ticks, 
centipedes,  and  wood  lice. 

Nematode  means  invertebrate 
animals  of  the  phylum  nemathelminthes 
and  class  nematoda,  that  is, 
unsegmented  round  worms  with 
elongated,  fusiform,  or  saclike  bodies 
covered  with  cuticle,  and  inhabiting  soil, 
water,  plants,  or  plant  parts;  may  also 
be  called  nemas  or  eelworms. 

Non-agricultural  pesticide  product 
means  any  pesticide  product  not 
considered  for  use  within  the  definition 
of  "agricultural  use"  as  described  under 
this  section,  and  includes  home  use,  use 
in  structural  pest  control,  industrial  or 
institutional  use,  and  the  control  of  an 
animal  pest  under  the  written 
prescriptitm  of  a  veterinarian.  For  the 
purposes  of  this  regulation,  pesticides 
intended  for  home  use  would  be 
regulated  under  die  Consumer  Products 
badcstop  measure. 

Registrant  means  any  person  who  has 
registered  any  pesticide  with  the 
California  Department  of  Food  and 
Agriculture  and  the  EDvirmimental 
Protection  Agency. 

Peat  means  any  insect  rodent 
nematode,  fungus,  weed,  or  any  other 
form  of  terrestrial  or  aquatic  fiaat  or 
animal  life  or  virus,  bacteria,  or  other 
micro-organism  (except  viruses. 
bacteria,  or  other  micro-organisms  on  or 
in  living  man  or  other  living  animals) 
which  die  Administrator  declares  to  be 
a  pest  under  section  2S(c)(l)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  7  U.S.C.  136.  et  seq. 

Pesticide  means  any  substance  or 
mixture  of  substances  intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest  and  any  substance 
or  mixture  of  substances  intended  for 
use  as  a  plant  regulator,  defoliant  or 
desiccant  except  that  the  term 
"pesticide"  shall  not  include  any  article 
that  is  a  "new  animal  drug"  within  the 
meaning  of  section  201(w)  of  the  Federal 
Food.  E^,  and  Cosmetic  Act  (21  U.S.C 
321(w)),  or  that  has  been  determined  by 


the  Secretary  of  Health  and  Human 
Services  not  to  be  a  new  animal  drug  by 
a  regulation  establishing  conditions  of 
use  for  the  article,  or  that  is  an  animal 
feed  within  the  meaning  of  section 
201(x)  of  such  Act  (21  U.S.C.  321(x)) 
bearing  or  containing  a  new  animal 
drug. 

Plant  regulator  meana  any  substance 
or  mixture  of  substances  intended, 
through  physiological  action,  or 
accelerating  or  retarding  the  rate  of 
growth  or  rate  of  maturation,  or  for 
otherwise  altering  the  behavior  of  plants 
or  the  produce  thereof,  but  shall  not 
include  substapces  to  the  extent  that 
they  are  intended  as  plant  nutrients, 
trace  elements,  nutritional  chemicals, 
plant  inoculants,  and  soil  amendments. 
Also,  the  term  "plant  regulator"  shall 
not  be  required  to  include  any  of  such  of 
those  nutrient  mixtures  or  soil 
amendments  as  are  commonly  known  as 
vitamin-hormone  horticultural  products, 
intended  for  improvement  maintenance, 
survival,  health  and  propagation  of 
plants,  and  as  are  not  for  pest 
destruction  and  are  non-toxic 
nonpoisonous  in  the  undiluted  packaged 
concentration. 

Producer  means  the  person  who 
manufactures,  prepares,  compounds, 
propagates,  or  processes  any  pesticide 
or  device  or  active  ingredient  used  in 
producing  a  pesticide. 

Produce  means  to  manufacture, 
prepare,  compoimd,  propagate,  or 
process  any  pesticide  or  device  or  active 
ingredient  used  in  producing  a  pesticide. 
The  dilution  by  individuals  of 
formulated  pesticides  for  their  own  use 
and  according  to  the  directions  on 
registered  labels  shall  not  in  itself  result 
in  such  individuals  being  included  in  the 
definition  of  "producer"  for  purposes  of 
this  regulation. 

Structural  use  means  a  use  requiring  a 
license  under  Chapter  14  (commencing 
with  section  8500),  Division  3  of  the 
(California)  Business  and  Professions 
Code. 

Weed  means  any  plant  which  grows 
where  not  wanted. 

(ii)  Applicability.  (A)  The 
requirements  of  paragraphs  (b)(8)(iii){A), 
(iii)(B).  (v)(A),  (iv)  and  (vi)  of  this 
section  shall  apply  to  any  registrant  or 
consortium  of  registrants  who  have 
registered  any  pesticide  with  the 
California  Department  of  Food  and 
Agriculture  and  the  pesticide  is  sold, 
supplied,  offered  for  sale,  or  distributed 
in  the  South  Coast  Air  Basin  and  coastal 
waters  within  three  miles  of  Orange  and 
Los  Angeles  Counties  on  and  after 
January  1. 1996. 

(B)  The  requirements  of  paragraphs 
(b)(8)  (iii).  (iv).  (v).  and  (vi)  of  this 
section  shall  not  apply  to  any  registrant 


or  producer  whose  pesticide  product  is 
sold,  supplied,  offered  for  sale,  or 
distributed  outside  of  the  applicable 
area  specified  in  paragraph  (b)(8)(ii)(A) 
of  this  section. 

(C)  Pesticide  products  intended  for 
home  use  are  exempt  from  the 
requirements  of  the  rule,  but  are  subject 
to  the  requirements  of  the  Consiuner 
Products  backstop  measure.  Wood 
preservatives  intended  for  home  use  are 
exempt  from  the  requirements  of  this 
rule,  but  are  subject  to  the  requirements 
of  the  Architectural  Coatings  backstop 
measure. 

(iii)  Specific  provisions.  (A)  Each 
person,  or  each  consortium  of  persons, 
who  registers  any  pesticide  to  be  used  in 
the  applicable  area  described  under 
paragraph  (b)(8)(ii)(A)  of  this  section 
shall  submit  to  the  Administrator  all  of 
the  information  specified  in  paragraphs 
(b)(8)(iii)W  (V  through  (5)  of  this 
section  by  January  1, 1993.  This 
information  will  serve  as  a  certification 
for  purposes  of  this  regulation.  Upon 
request  by  the  Administrator,  each 
person  or  each  consortium  of  persons 
shall  submit  additional  information 
necessary  to  fulfill  the  requirements 
within  30  calendar  days  of  receipt  of  the 
request 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  of  the 
registrant. 

(2J  The  name,  title,  address,  and 
telephone  number  of  each  person 
responsible  for  preparing  die 
information  required  under  paragraphs 
(b)(8)(Ui)(A)  (3)  throilgh  (5)  of  this 
section. 

(3)  The  name,  address,  and  telephone 
number  of  each  producer  and  associated 
EPA  registration  number  for  each 
pesticide  used  within  the  affected  area 
described  under  paragraph  (b)(8)(ii)(A) 
of  this  section.  Information  required 
under  paragraphs  (b)(8)(iii)(A)  (4) 
throu^  (5)  of  this  section  shall  be 
prepared  and  submitted  to  the 
Administrator  for  each  registrant  or 
consortium  of  registrants  for  all 
pesticides  covered  under  this  regulation. 

(4)  Each  pesticide  product  shall  be 
classified  under  one  of  the  following 
agricultural  use  or  non-agricultural 
pesticide  product  categories: 
Product  categories 

Disinfectants, 
Fungicides, 
Herbicides. 
Insecticides, 
Rodenticides.  or 

Other  agricultural  pesticide  products  not 
classified  under  {h]mn\]{flL){4)(i)- 

(5)  The  baseline  VOC  mass  for  1990 
(Rfl)  shall  be  calculated  for  each 
pesticide  product  classified  under  each 


pesticide  product  category  specified  in 
paragraph  (b)(8)(iii)(A)/4;  of  this  section 
in  uniU  of  kg  (lbs)  per  year.  The  data 
and  calculations  used  to  calculate  the 
baseline  VOC  mass  shall  be  submitted 
to  the  Adndnistrator.  The  baseline  VOC 
mass  shall  be  calculated  on  a  weight- 
weight  basis  by  using  the  equation 
specified  in  paragraph  (b){8)(lii)(A)r5;^;7 
of  this  section  or  on  s  weight-volume 
basis  by  using  the  equation  specified  in 
paragraph  (b)(8)(iii)(A)^5;^ii7  of  thU 
section. 

(i)  Calculation  of  baseline  VOC  mass 
on  a  weight-wei^t  basis. 

R.-jij  1  (VOC)(W,) 

where 

R.KTotal  baseline  VOC  mass  contained  in 
all  pesticide  products  classified  under  a 
pesticide  product  category  for  the  base 
year  1990  in  units  of  kg  (lbs)  per  year 
(e.g.,  agricultural  insecticide  products), 

n=ToUl  number  of  pesticide  product  types 
classified  under  a  pesticide  product 
category.  Product  type  means  the  us« 
and  the  pest  for  which  the  pesticide  is 
manufactured  and/or  reformulated. 

is  Subscript  denoting  a  specific  pesticide 
product  type.  Product  type  means  the  use 
and  the  pest  for  which  the  pesticide  is 
manufactured  and/or  reformulated, 

D>: Total  number  of  product  forms  used  to 
apply  each  pesticide  product  type  from 
containers  (e.g.,  wettable  powder  or 
granule), 

j  >  Subscript  denoting  a  specific  type  of 
product  form  (e.g..  wettable  powder  or 
granule), 

VOCw)=The  average  VOC  content  (excluding 
the  weight  of  the  container  and 
applicator)  for  all  container  sizes  within 
a  specific  pesticide  product  type  (n)  and 
product  form  (j)  in  units  of  fraction  by 
weight  and 

W,«Total  weight  of  product  (excluding  the 
weight  of  Oie  container  and  applicator) 
for  all  container  sizes  within  a  specific 
pesticide  product  type  (n)  and  product 
form  (j)  In  units  of  l(g  (lbs)  (e.g..  the  sum 
of  the  weight  of  all  granule  insecticide 
containers  sold,  supplied,  offered  for 
sale,  or  distributed  in  the  applicable  area 
specified  in  paragraph  (b)(8)(ii)(A]  of  this 
section). 

(ii)  Calculation  of  baseline  VOC  mass 
on  a  weight-volume  basis 

where 

R.KTotol  baseline  VOC  mass  contained  in 
all  pesticide  products  classified  under  a 
pesticide  product  category  for  the  base 
year  1990  in  units  of  kg  (lbs)  p  \t  year 
{e.g..  agricultural  insecticide  products). 
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nsToUl  Bomber  ol  pntkide  pnMhct  types 
duiifiad  mder  ■  pwtidde  product 
category.  Prodnct  type  means  the  use 
and  the  pest  for  which  the  pesticide  is 
naiiulactured  and/or  i  efcH  lunlated, 

i^'Sabscript  denoting  a  specific  pestkide 
prodnct  type.  Prodad  t3rpa  means  the  nse 
and  the  pnt  for  which  the  pesticide  is 
manufactured  and/or  leformulated, 

m^Total  number  of  product  fonns  used  to 
spply  each  pesticide  product  type  from 
containers  (e.g.,  liquid), 

HSabeecript  denoting  a  specific  type  of 
product  form  (e^..  bc^dd). 

VOC^sThe  average  VOC  content  (excfaidiiv 
tha  weight  of  the  container  and 
appIi<tetor)  for  all  container  sixes  within 
a  specific  pesticide  product  type  (n)  and 
product  form  (j)  in  units  of  grams  VOC/ 
liter  (lbs  VCX:/gal)  of  product  (e.g.,  the 
average  weight  of  VOC  per  unit  volume 
of  liquid  insecticide  for  all  container 
sizes),  and 

Vj-Total  volume  of  product  for  all  container 
siaaa  within  a  spiscific  pesticide  product 
iype  (i^  and  prodnct  iom  0)  in  onita  of 
liters  (gal)  (e^  tiia  som  of  dM  roiaaH  of 
all  liqaid  inaecticidcs  sold,  sapplied. 
ofisnd  far  sale,  or  distributed  in  te 
applicable  area  specified  in  paragraph 
(b)(8KnMA)  of  this  section). 

(B)  Beginning  January  1. 1996.  each 
registrant  or  consortium  of  registrants 
shall  limk  the  total  VOC  mass  oi  each 
pesticide  categmy  specified  in 
paragraph  (b)(8)(iiiXA)(4)  of  this  section 
to  the  level  calculated  by  the  following 
equation. 

Rii=R,-R.  UN-MB61  (006)1 

where 

Rn^Total  allowable  VOC  mass  contained  in 
all  pesticide  products  classified  under  a 
pesticide  product  category  during 
calendar  year  "N"  in  units  of  kg  (lbs)  per 
year, 

R«K  Total  baseline  VOC  mass  contained  in 
an  pesticide  products  classified  under  a 
pesticide  product  category  for  the  base 
year  1990  in  units  of  kg  (lbs)  per  year, 

Ns  Current  calendar  year.  N  shall  remain 
equal  to  2010  subsequent  to  the  calendar 
year  2010. 

(iv)  Reporting.  Each  registrant  or 
consortiam  of  registrants  subject  to  the 
limitations  of  paragraph  (b)(8)(iii)(B)  of 
this  sectibn  shall  submit  to  the 
Administrator  by  Mardi  1  of  each 
calendar  year,  beginning  in  1997.  a 
certification  of  compliance  with  this  rule 
for  the  previous  calendar  year.  The 
certification  shall  include  all  of  the 
information  specified  in  paragraphs 
(b}(8)(iv)  (A)  through  (F)  of  this  section. 

(A)  A  declaration  that  each  person  is 
in  compliance  with  paragraph 
(b)(8)(iii](B]  of  this  section. 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  reductions  required  in 
paragraph  (b)(8l(iii)(B)  of  this  section  for 
each  pesticide  product  category.  Such 
methods  shall  include  either  limiting  the 


VOC  content  of  indhndnal  t]rpes  of 
pesticide  products  and/or  limiting  the 
quantity  of  pesticide  products  sold, 
supplied,  offered  for  sale,  or  distributed 
within  the  applicable  area  specified  in 
paragr^ih  (b)i[B)(ii)(A)  of  this  section. 

(C)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  reductions  reqoired  in  paragraph 
(b)(8)(ui)(B)  of  this  section. 

(D)  Projections  of  total  VOC  mass  for 
each  pesticide  product  categmy  for  the 
next  five-year  period  after  tdhe 
application  of  the  reduction  methods 
described  in  paragraph  (b)(8)(iv)(B)  of 
this  section. 

(E)  The  documentation  required  in 
paragraphs  (b)(8}(iv)  (B).  (C).  and  (D)  of 
this  section  shall  be  submitted  to  the 
Administrator  in  a  format  equivalent  to 
Table  1  of  this  rule. 

(v)  Recordkeeping.  Each  registrant  or 
consortium  of  n^strants  subject  to  the 
limitations  of  paragrai^  (b)(8)(iii)(B)  of 
this  section  sImU  Delect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  paragraphs  (b)(8) 
(iii)(A).  and  (iii)(B}  and  (iv)  of  this 
section  for  each  calendar  year  bp<inning 
in  1996  and  ending  with  2010  and 
maintain  the  infoimaticm  at  each  facility 
for  a  period  of  three  years. 

(vi)  Test  methods.  (A)  The 
Administrator  may  require,  at  any  time, 
any  registrant  or  consortium  of 
registrants  subject  to  the  limitations  of 
paragraph  (b)(8Kiii)(B)  of  this  section  to 
perform  tests  to  demonstrate 
compliance  with  the  limitations  of 
paragraph  (b)(8)(iii)(B)  (rf  this  section. 
Such  tests  shall  be  performed  to 
determme  the  VOC  content  of  the 
pesticide  product  formulation  before 
packaging  or  performed  to  determine  the 
VOC  content  of  the  product  formulation 
after  dilution  if  die  product  is  packaged 
as  a  concentrate  and  diluted  with  one  or 
more  solvents  containing  VOCs  before 
appUcation.  The  results  of  tests 
conducted  by  a  registrant  to  determine 
the  VOC  content  of  the  pesticide 
product  shall  be  subject  to  verification 
by  the  Administrator,  hi  determining 
compliance  with  the  requirements  of  this 
rule,  the  results  of  tests  conducted  by 
the  Administrator  to  determine  the  VOC . 
content  of  pesticide  products  shall  take 
precedence  over  the  results  of  tests 
conducted  by  others  to  determine  that 
VOC  content. 

(B]  Testing  to  determine  Uie  VOC 
content  of  a  pesticide  product  or  to 
determine  compliance  with  the 
requirements  of  this  rule,  shall  be 
performed  using  one  or  more  of  the 
following  methods  qr  any  other  test 
methods  spproved  by  the  Administrator. 
[1)  Method  24  at  2AK  part  60.  title  40, 


Code  of  Federal  Regidations,  appendix- 
A.  July  1. 1988:  (2)  Mediod  1&  Fedval 
Re8lBtaff48.  Na  202.  October  18. 1983;  p) 
Mediod  140a  NIOSH  Manual  of 
Analytical  Methods,  Vohune  1,  February 
1984,  or  [4)  MS.  B>A  Metfxid  8240  GC/ 
MS  Method  for  Volatile  Oiganics. 
September  1986. 

{9)lJveBtock  Waste  Management 
Operations — (i)  Definitions.  (A)  For  the 
purpose  of  this  rule,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  this  rule,  the 
following  definitions  also  apply: 

Livestock  means  dairy  and  beef 
cattle,  horses,  swine,  sheep,  and  poultry. 

Livestock  management  operation 
means  any  facility  where  livestodc  is 
managed  to  produce  meat,  milk,  eggs,  or 
breeding  stock  or  any  facility  where 
horses  are  stabled. 

Livestock  waste  means  livestock 
excrement  including  Uquid  wastes,  fecal 
material,  and  decomposing  manure. 

Livestock  waste  management 
operation  means  any  facility  where 
livestock  waste  is  collected,  stored, 
treated,  or  disposed  of. 

(ii)  Applicability.  The  requirements  of 
paragraph  (b)(9]  (iii],  (iv],  (v),  and  (vi)  of 
this  section  shall  apply  to  any  owner  or 
operator  of  any  livestock  management 
or  Uvestock  waste  management 
operation  located  in  the  South  Coast  Air 
Basin. 

(iii)  Specific  provisions.  [A]  Each 
owner  or  operator  of  a  livestock 
management  or  livestock  waste 
management  operation  shall  submit  a 
VOC  emissions  reduction  compliance  ' 
plan  to  the  Administrator  by  January  1. 
1993.  The  plan  shall  be  prepared  for  the 
years  1996  throu^  2000  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(4KiiiKA)  (1)  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  this 
provisions  of  the  most  recent  plan 
submitted  to  the  Administrator. 

flj  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  <rf  the  fadUty,  and  oS  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(aXiiiHA)/2>/  of  this  section. 

f2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facihty.  Baseline 
onissions  for  each  fodhty  shall  equal   • 
the  sum  of  VOC  emissions  fi'om  all 
emissions  sources  at  the  facility 
induding  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  BaseUne  emissicms  shall  be 


determined  using  the  actual  nionber  of 
hve-stock  for  each  Uvestock 
management  operation.  Baseline 
emissions  shall  be  calculated  for  each 
livestock  management  operation  in 
accordance  with  one  of  the  procedures 
specified  in  paragraph  (bKa}(iii)(A)/'2/  (i) 
or  (ii)  of  this  aectian. 

(i)  If  daily  livestock  records  are 
available  for  the  calendar  years  1986 
and  1987,  baseline  emissions  shall  be 
calculated  by  multiplying  the  median 
value  of  animals  for  each  livestock 
category  times  an  emission  factor  for  the 
livestodc  catmry.  Baseline  emissions 
would  equal  the  stun  of  the  emissions 
fiom  all  the  livestock  categories. 

(ii)  If  daily  livestock  records  are  not 
available  for  the  calendar  years  1986 
and  1987.  baseline  emissicms  shall  be 
based  on  the  average  per  day  number 
for  each  livestock  category  for  the  two- 
year  period.  Baseline  emissions  shall  be 
calculated  by  multiplying  the  average 
per  day  nimiber  of  Uvestock  for  each 
livestock  category  times  an  emission 
factor  for  the  livestock  category. 
Baseline  emiaaions  would  equal  the  sum 
of  the  emissions  firom  all  the  livestock 
categcnies. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  Umit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraph  (bXB}(ni)(B).  Methods  may 
indude  but  are  not  limited  to: 

fi)  RnKanring  anerobic  conditions  in 
feed  yards,  ruaoff  ponds,  and  manure 
stock-piles: 

(ii)  Installatkm  of  anaerobic  digestion 
systems  at  Uvestock  management 
operations; 

(iii)  Increasing  the  fiequency  of  waste 
collection  and  disposal; 

(iv)  Total  OKlosure  of  Uvestock 
management  or  Uvestock  waste 
management  operations  with 
ventiUation  to  a  control  device;  and 

^v7  Decreasing  the  number  of  livestock 
at  Uvestock  management  operations. 

(4)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  emissions  reductions  required  in 
paragraph  (b)(aXiii)(B)  of  this  section. 
The  methods  may  include  but  are  not 
Umited  to: 

(i)  The  test  methods  and  procedures 
spedfied  in  paragraph  (aK4]  of  this 
section. 

(ii)  Data  and  engineering  caloilations 
documenting  process  mod^cations  that 
were  made  to  reduce  VOC  emissions, 
and 

(iii)  Operathig  schedules  for  baseline 
emissions  levels  and  for  emissions 
levels  starting  January  1, 1996, 
continuing  for  a  periad  not  less  than  IS 
years,  for  those  fadUties  choosing  to 


comply  through  tise  of  reduced  operatiqg 
schttdules. 

^5;  Projections  of  annual  VOC 
enussions  for  each  emissions  source 
through  the  year  2010  after  appUcation 
of  the  reduction  methods  described  in 
paragraph  (bHaKiii)(A)/3/  of  this  section. 

(B)  Beginning  January  1, 1996,  each 
owner  or  operator  oi  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph 
(b)(aKii)  of  this  section  shaU  limit  total 
VC>C  emissions  from  the  subject  facility 
to  the  level  calculated  by  the  following 
equation: 


R.<       "1     Kt     -2    R^  ((N-1996)  (aOB)I 


where 

Rh- Allowable  VOC  emissions  during 
calmdar  year  "TT  for  all  emissions 
sources  at  the  facility  in  units  of  kg  (ttw) 
per  day. 

Ro= Baseline  VOC  emissions  in  uniU  of  kg 
(lbs)  per  day  for  each  livestock  category 
at  the  facility.  Baseline  emissions  shaU 
be  calculated  in  accbrdance  with  the 
requirements  spedfied  in  paragraph 
(b](hMiii)(AK2)  of  this  sectioa, 

N^Current  calendar  year.  N  will  remain 
equal  to  2010  sidMeqaent  to  tha  calendar 
year  2010k 

i = Subscript  denoting  a  specific  emissioas 
source,  and 

n=Total  number  of  emissions  sources  at  the 
facility. 

(iv)  Reporting.  Each  owper  at  operatOT 
of  a  focility  which  is  subject  to  the 
Umitations  of  paragrajrii  (bK0)(iii)(B)  of 
this  section  because  of  paragraph 
(b)(9)(u)  of  this  section  shaU  submit  to 
the  Administrator  by  Mardi  1  of  eadi 
calendar  year,  beginning  in  1907.  a 
certification  of  compUance  with  this  rule 
for  the  previous  calendar  year.  This 
certification  shall  indude: 

(A)  A  declaration  that  the  fadUty  is  in 
compUance  with  aU  of  the  requirements 
of  this  rule,  and 

(B)  Documentation  of  mediods  used  to 
adiieve  the  VOC  emissions  reductions 
required  hi  paragraph  (b}(9)(iii)(B)  of 
this  section.  The  documentation  must  be 
presented  in  a  format  equivalent  to 
Table  1  [see  1 52.264  (bHl)  Table  1]. 

(v)  Recordkeeping'  Each  owner  or 
operator  of  a  faciUty  which  is  subjed  to 
the  lunitations  of  paragraph  (bK9)i[iii)(B) 
of  this  section  because  of  paragraph 
(b](9)(ii]  of  this  section  shall  coUect  and 
record  all  information  necessary  to 
demonstrate  compUance  with  the 
limitations  of  paragraph  (b)(9)(iu)(B)  of 
this  section  for  eadi  emissions  source 
and  maintain  the  information  at  the 
facility  tor  a  period  of  three  years.  The 
information  shall  be  collectCKi  and 


recorded  eadi  day  of  each  calendar  year 
beginning  in  1996  and  ending  with  20ia 

(vi)  Testing  and  monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facihty 
subjed  to  the  limitations  of  paragraph 
(b)(9](iii](B]  of  this  section  because  of 
parapai^  (b)(9)(ii)  of  this  section  to 
perform  tests  using  the  appUcaMe  test 
methods  and  procedures  specified  in 
paragraph  (a)(4]  of  this  section  and/or  to 
install  monitoring  equipment  spedfied 
in  paragraph  (aM4)(iv)^  of  this  sedion 
to  demonstrate  comptiiBnce  with  the 
limitations  of  paragraph  (b)(aK>ifXB)  of 
this  section. 

(10)  Architectural  Coatings.— ^i) 
Definitions.  (A)  For  the  purpose  <rf  this 
rule,  the  general  definitions  in  paragraph 
(aK3)  of  this  section  apply. 

(B)  For  the  purpose  of  this  rule,  the 
following  definitions  also  apply: 

Architectural  coating  means  any 
nonaerosol  coating  spplied  to  stationary 
structures  and  their  appurtenances 
including,  but  not  Umited  to, 
commerdal  mdustrial,  or  institutional 
buildings,  pavements,  curbs,  and 
stationary  and  mobile  homes.  This 
definition  does  not  include  aerosol  paint 
and  finish  products  which  are  subject  to 
the  consumer  products  rule. 

Consortium  means  a  partnership,  an 
agreement  between,  or  an  association  of 
two  or  more  pereons. 

Distribote  means  to  sell  supply,  or 
offer  for  sale  any  architectural  coating 
to  any  person  in  the  appUcable  area 
specified  in  paragraph  (b](10)(U)(A]  of 
this  section. 

Distribution  facility  means  any 
faciUty  from  which  a  distributor  obtains 
an  architedural  coating  which  will  be 
sold,  siqiplied,  offered  for  sale.  used,  or 
distributed  in  the  appUcable  area 
specified  bi  paragraph  (b)(10HiiKA)  at 
this  section. 

Distributor  means  any  person  who . 
transports  or  stores  or  causes  the 
transportation  or  storage  of  any  / 

architectural  coating  at  any  point 
between  any  architectural  coating 
manufactitfing  or  reformulating  facility 
and  any  person. 

Manufacture  means  to  produce  or 
combine  any  ingredients  to  produce  any 
architectural  coating  for  packaging  or 
distribution. 

Manufacturing  facility  means  any 
facility  where  any  ingredients  are 
produced  or  c(»nbined  to  produce  any 
architectural  coating  for  packaging  or 
distribution. 

Package  means  to  fiU  or  refiD  any 
container  with  any  architectural  coating 
which  will  be  sold,  suppUed.  offered  for 
sale,  or  distributed  in  the  sppUable  area 
specified  in  pargraph  (ii)  (A)  of  dus  rule. 
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Packaging  facility  means  any  facility 
where  any  container  is  Hlled  or  reBlled 
with  any  architectural  coating  which 
will  be  sold,  supplied,  offered  for  sale,  or 
distributed  in  the  applicable  area 
specified  in  paragraph  (b)(10)(ii)(A)  of 
this  section. 

Reformulate  means  to  combine,  mix, 
or  blend  any  ingredients  to  produce  any 
architectural  coating  for  packaging  or 
distribution. 

Reformulating  facility  means  any 
facility  where  any  ingredients  are 
combined,  mixed,  or  blended  to  produce 
any  architectural  coating  for  packaging 
or  distribution. 

Retailer  means  any  person  who  owns, 
leases,  operates,  controls,  or  supervises 
a  retail  outlet. 

Retail  outlet  means  any  establishment 
at  which  architectural  coatings  are  sold, 
offered  for  sale,  or  otherwise  distributed 
directly  to  consumers. 

Wholesale  purchaser-consumer 
means  the  owner  or  operator  of  any 
business  that  is  an  ultimate  consumer  of 
any  architectural  coating  and  which 
obtains  any  architectural  coating  from  a 
distributor  for  use  in  the  applicable  area 
specified  in  paragraph  (b)(10)(li)(A)  of 
this  section. 

(ii)  Applicability.  (A)  The 
requirements  of  paragraphs  (b](10] 
(iii)(A).  (iii)(B).  (v)(A).  (iv)  and  (vi)  of 
this  section  shall  apply  to  any  person 
who  manufactures  and/or  reformulates 
any  architectural  coating  which  is  sold, 
supplied,  offered  for  sale,  or  distributed 
in  the  South  Coast  Air  Basin  and  coastal 
waters  within  three  miles  of  Orange  and 
Los  Angeles  Counties  on  and  after 
January  1. 1996. 

(B)  The  requirements  of  paragraphs 
(b)(10)  (iii)(C),  (iii)(D).  and  {v)(B)  of  this 
section  shall  apply  to  any  person  who 
distributes  any  architectural  coating 
which  is  sold,  supplied,  offered  for  sale, 
or  distributed  in  the  applicable  area 
specified  in  paragraph  (b)(10)(ii)(A)  of 
this  section  on  and  after  January  1, 1996. 

(C)  The  requirements  of  paragraphs 
(b)(lO)  (iii)(C),  (iii)(D),  and  (v)(C)  of  this 
section  shall  apply  to  any  person  who 
packages  any  architectural  coating 
which  is  sold,  supplied,  offered  for  sale, 
or  distributed  in  the  applicable  area 
specified  in  paragraph  (b](10)(ii)(A)  of 
this  section  on  and  after  January  1, 1996. 

(D)  The  requirements  of  paragraph 
(bHlO}(v)(I))  of  this  section  shall  apply 
to  any  retailer  and  any  wholesale 
purchaser-consumer  who  sells,  supplies, 
offers  for  sale,  or  uses  any  architectural 
coating  in  the  applicable  area  specified 
in  paragraph  {b)(10){ii)(A)  of  this  section 
on  and  after  January  1, 1996. 

(E)  The  requirements  of  paragraphs 
(b)(10)  (iii).  (iv).  (v).  and  (vi)  of  this 
section  shall  not  apply  to  any  person 


located  in  the  applicable  area  specified 
in  paragraph  (iij(A)  who  manufactures, 
reformulates,  packages,  or  distributes 
any  architectiual  coating  which  is  sold 
supplied,  offered  for  sale,  or  distributed 
outside  of  the  applicable  area  specified 
in  paragraph  (b)(10](ii)(A)  of  this 
section. 

(iii)  Specific  Provisions.  (A)  Each 
person,  or  each  consortium  of  persons, 
who  manufactures  and/or  reformulates 
any  architectural  coating  shall  register 
with  the  Administrator  as  a  registered 
manufacturer  or  reformulator  by 
submitting  all  of  the  information 
specified  in  paragraphs  (b)(10)(iii)(A]  (1) 
through  (4J  of  this  section  to  the 
Administrator  by  January  1. 1993.  Upon 
request  by  the  Administrator,  each 
person  or  each  consortium  of  persons 
shall  submit  any  additional  information 
necessary  to  fulfill  the  registration 
requirements  within  30  calendar  days  of 
receipt  of  the  request. 

(IJ  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  each  facility  where 
architectural  coatings  will  be 
manufactured  and/ or  reformulated. 

(2J  The  name,  title,  address,  and 
telephone  number  of  each  person 
responsible  for  preparing  the 
information  required  under  paragraphs 
(b)(10)(iii)(A)  (3J  and  (4)  of  this  section. 

(3)  The  name,  address,  and  telephone 
number  of  each  facility  where 
architectiu-al  coatings  will  be 
manufactured  and/or  reformulated.  The 
information  required  under  paragraph 
Cb)(10)(iii)(A)^4;  of  this  section  shall  be 
prepared  and  submitted  to  the 
Administrator  for  each  facility  and  the 
total  for  all  facilities  identified  under 
this  paragraph. 

(4)  The  baseline  VOC  mass  for  1988 
(Ro)  shall  be  calculated  for  architectural 
coatings  in  units  of  kg  (lbs)  per  year.  The 
data  and  calculations  used  to  calculate 
the  baseline  VOC  mass  shall  be 
submitted  to  the  Administrator.  The 
baseline  VOC  mass  shall  be  calculated 
on  a  weight-weight  basis  by  using  the 
equation  specified  in  paragraph 
(b)(10)(iii)(A)^4;/;7  of  this  section  or  on  a 
weight-volume  basis  by  using  the 
equation  specified  in  paragraph 
(b)(10)(iii)(A)^4;^/i7  of  this  section. 

(i)  Calculation  of  baseline  VOC  mass 
on  a  weight-weight  basis. 


K.=  J^      (VOC)(WJ 


where 

R,=Tota]  baseline  VOC  mass  contained  in 
all  architectural  coatings  for  the  base 
year  1968  in  units  of  kg  (lbs)  per  year. 


n=Total  number  of  architectural  coating 
types, 

i= Subscript  denoting  a  specific  architectural 
coating  type, 

VOCw)=The  average  VOC  content  after 
recommended  thinning  (excluding  the 
weight  of  the  container]  for  all  container 
sizes  within  a  specific  architectural 
coating  type  (n)  in  units  of  fraction  by 
weight  (e.g.,  the  average  weight  of  VOC 
per  unit  weight  of  house  paint  for  all 
container  sizes),  and 

Wj=Total  weight  of  coating  (excluding  the 
weight  of  the  container)  for  all  container 
sizes  within  a  specific  architectural 
coating  type  (n)  in  units  of  kg  (lbs)  (e.g., 
the  sum  of  the  weight  of  all  house  paints 
sold,  supplied,  offered  for  sale,  or 
distributed  in  the  applicable  area 
specified  in  paragraph  (ii)(A). 

fiij  Calcidation  of  baseline  VOC  mass 
on  a  weight-volume  basis 


R.=   J  2^        (VOC^)(V,) 


where 

R,=Total  baseline  VOC  mass  contained  in 
all  architectural  coatings  for  the  base 
year  1988  in  imits  of  kg  (lbs)  per  year, 

B= Total  numt>er  of  architectural  coating 
types, 

i= Subscript  denoting  a  specific  architectural 
coating  type, 

VOC^=The  average  VOC  content  after 
recommended  thinning  (excluding  the 
weight  of  the  container,  water,  and 
compounds  which  are  exempt  from  the 
definition  of  VOC)  for  all  container  sizes 
within  a  specific  architectural  coating 
type  (n)  in  units  of  grams  VOC/liter  (lbs 
VOC/gal)  of  coating  (e.g.,  the  average 
weight  of  VOC  per  unit  volume  of  house 
paint  for  all  container  sizes),  and 

Vj=TotaI  volume  of  product  for  all  container 
sizes  within  a  specific  architectural 
coating  type  (n)  in  units  of  liters  (gal) 
(e.g.,  the  sum  of  the  volume  of  all  house 
paints  sold,  supplied,  offered  for  sale,  or 
distributed  in  \he  applicable  area 
specified  in  paragraph  (b)(10)(ii)(A)  of 
this  section). 

(B)  Beginning  January  1. 1996.  each 
person,  or  each  consortium  of  persons, 
who  manufactiu-es  and/or  reformulates 
architectural  coatings  shall  limit  the 
total  VOC  mass  of  architectural  coatings 
to  the  level  calculated  by  the  following 
equation. 

RH=R«-R,(N-ig95)(0.06)l 
where 

RiisTotal  allowable  VOC  mass  contained  in 
all  architectural  coatings  during  calendar 
year  "N"  in  units  of  kg  (lbs)  per  year, 

R,=Total  baseline  VOC  mass  contained  in 
all  architectural  coatings  for  the  base 
year  1987  in  units  of  kg  (lbs)  per  year  as 
determined  using  either  paragraph  (b)(10) 
(iii)(A)(4)(i)or(iii)(A)(4)(ii)ofthis 
section, 


N— Current  calendar  year.  N  shall  remain 
equal  to  2Q10  subsequent  to  the  calendar 
yeuaoiO. 

(C)  Badi  person  wbo  packages  or 
distributes  any  architectnral  coating 
shall  register  witfi  the  Administrator  as 
a  registered  packager  or  distributor  by 
sabmitting  all  of  the  information 
specified  in  psragra]^  (bMlO)(tiiXC)  (1) 
and  (2)  of  this  section  to  the 
Administrator  by  January  1. 1984.  Upon 
request  by  the  Administrator,  each 
person  shall  submit  any  additional 
information  necessary  to  fulfill  the 
registration  requirements  within  30 
calendar  days  of  receipt  of  the  reqnesL 

(1)  The  name,  title,  address,  and 
telephone  niunber  of  each  person 
responsible  for  distributing  architectural 
coatings,  and 

f2)  The  name,  address,  and  telephone 
number  of  each  packaging  or 
distribution  facility. 

(D)  No  person  shall  package  or 
distribute  any  architectural  coating 
which  will  be  sold,  supplied,  offered  for 
sale,  or  distributed  in  the  applicable 
area  specified  in  paragraph  (b)(10)(iiKA} 
of  this  section  on  and  after  January  1, 
1996,  unless  such  person  complies  with 
all  of  the  following  requirements. 

flj  The  architectural  coating  is 
obtained  from  a  person,  or  a  consortium 
of  persons,  registered  with 
Administratcr  to  manufacture  and/or 
reformulate  the  architectural  coating  for 
use  in  the  applicable  area  specified  in 
paragraph  (b)(10](ii)(A)  of  this  section. 

(2)  The  following  labeling 
requirements  shall  apply  to  each 
architectural  coating  subject  to  the 
limitations  of  paragraph  (b)(10)(iii](B)  of 
this  section,  tiny  ardritectin-al  coating 
registered  under  the  Federal  Insecticide. 
Ftmgicide.  and  Rodenticide  Act  7  U.S.C 
136.  et  seq..  shall  be  exempt  from  the 
labeling  requimnents  of  this  section. 

[i]  A  label  shall  be  affixed  to  each 
container  which  displays  the  date  on 
which  the  container  was  filled,  the  VOC 
content  of  the  product  in  miits  of  percent 
by  weight,  and  a  declaration  that  the 
architectural  coating  was  manufactm^d, 
reformulated,  packaged,  and/or 
distributed  in  accordimce  with  the 
requirements  of  this  rule. 

[ii)  U  a  bar  code  or  any  other  closed- 
code  dating  system  is  used  to  indicate 
the  date  on  which  >he  container  is  filled, 
an  explanation  of  the  code  must  be  filed 
with  ihe  Administrator  by  the  date  on 
which  the  product  bearing  the  code  will 
be  sold,  snppBed,  offered  for  sale,  or 
distributed  ia  the  applicable  area 
specified  in  paragraph  (b)(10)(iiKA}  of 
this  section. 

(iv)  Reporting.  Each  person,  or  each 
consortium  of  persons,  who 
manufactures  and/or  reformulates  any 


architectnral  coating  subject  to  the 
Umitations  of  parapvphfbKlOHiiiXB)  of 
this  section  shaO  snbraH  to  the 
Administrator  by  Mardi  1  of  each 
calendar  year,  beginning  In  1997.  a 
certification  of  compliance  vinth  this  rule 
for  the  previous  calendar  year.  The 
certification  shall  include  all  of  the 
information  specified  in  paragrairfis 
(b)(10Hiv)  (A)  throngfa  (F)  of  this  section. 

(A)  A  declaration  that  each  person  is 
in  compliance  with  paragraph 
(b)(10)(iii](B]  of  this  sectioa 

(B)  nocumentation  of  methods  used  to 
achieve  the  VOC  reductions  required  in 
paragraph  (bHlO)(iii)(B)  of  this  section 
for  each  architectural  coating  category. 
Such  methods  shall  include  either 
limiting  the  VOC  content  of  individual 
types  of  architectural  coatings  and/or 
limiting  the  quantity  of  architectural 
coatings  sold,  supplied,  offered  for  sale, 
or  distributed  within  the  applicable  area 
specified  in  paragraph  (b)(10J(ii)(A)  of 
this  section. 

(C)  Test  or  demonstration  methods 
used  to  demonstrate  achievement  of  the 
VOC  reductions  required  in  paragraph 
(b)(10)(iii)(B)  of  this  section. 

(D)  Projections  of  total  VOC  mass  of 
architectural  coatings  for  the  next  five- 
year  period  after  the  application  of  the 
reduction  methods  described  in 
paragraph  (bMlOKiv)(B)  of  this  sectituL 

(E)  The  documentation  required  in 
paragraphs  (b)(10)(iv)  (B),  [C],  and  (D)  of 
this  section  shall  be  submitted  to  the 
Administrator  in  a  format  equivalent  to 
Table  1  (see  S  52.264  tb)(l)  Table  1). 

(F)  The  name,  address,  and  telephone 
number  of  each  facility  to  which  each 
manufacturing  and/ or  reformulating 
facility  initially  sent  each  architectural 
coating  for  packaging  and/or 
distribution  during  the  previous 
calendar  year. 

(v)  Recordkeeping.  (A)  Each  person, 
or  each  consortium  of  persons,  who 
manufacttires  and/ or  reformulates  any 
architectural  coat^  subject  to  the 
limitations  of  paragraph  (b)(10)(iiiHB)  of 
this  section  shall  coUect  and  record  ail 
information  necessary  to  demonstrate 
compliance  with  paragraphs  (b)(10) 
(iii)(A).  (iii)(B}  and  (iv)  of  this  section  for 
each  calendar  year  beginning  in  1996 
and  ending  widi  2010  and  maintain  the 
information  at  each  facility  for  a  period 
of  three  years. 

(B)  Each  person  who  distributes  any 
architectural  coating  subject  to  the 
limitations  of  paragraph  (bKlO)(iiiHB)  of 
this  section  shall  collect  and  ncmd  all 
information  necessary  to  demonstrate 
compliance  with  paragraphs  (bKlO) 
(iii](C]  and  (iii)(D]  of  this  section  for 
each  calendar  year  begiiming  in  1996 
and  ending  widi  2010  and  maintain  the 
information  at  each  facility  for  a  period 


of  three  years.  The  farfoimation  shall 
include  but  not  be  limited  to  die 
following: 

[1)  A  copy  of  registration  forma  aid 
any  records  (e.g.,  purchase  order  foms) 
necessary  to  document  that  eadi 
architectural  coating  was  obtained  from 
a  manufacturer  or  reformulator 
registered  with  die  Administrator,  and 

(2)  The  name  and  address  of  eadi 
retailer  or  wholesale  purchaser 
consonter  to  wdiich  eadi  arcbitectiiral 
coating  is  initiaUy  distributed. 

(C)  Eadi  person  who  packages  any 
architectural  coating  subject  to  the 
limitations  of  paragraph  (b)(10)(iii)(B)  of 
this  sectioa  sluU  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  paragraphs  (bXlO) 
(iii)(C)  and  (iii)(D)  of  Ms  section  for 
each  calendar  year  beginning  in  1996 
and  ending  with  2010  and  maintain  the 
information  at  each  facility  for  a  period 
of  three  years.  The  information  shall 
indode  but  not  be  limited  to  a  copy  of 
registration  forms  and  any  records  (e.g.. 
purdiase  order  forms)  necessary  to 
dociunent  that  each  architectural 
coating  formulation  is  obtained  from  a 
manufacturer  or  reformulator  registered 
with  the  Administrator. 

(D)  Each  retailer  and  each  wholesale 
purchaser-consumer  who  sells,  supplies, 
offers  for  sale,  or  uses  any  architectnral 
coating  in  the  applicable  area  spedfied 
in  paragraph  (b)(10)(ii)(A)  of  this  section 
on  and  after  January  1. 1996.  shall 
collect  and  record  all  information 
necessary  to  demonstrate  that  each 
architectural  coating  was  obtained  from 
a  packaging  or  distribution  fadlity 
which  is  registered  with  the 
Administrator  to  package  or  distribute 
architecttuvl  coatings  in  the  applicable 
area  specified  in  paragraph  (b)(10Kii)(A) 
of  this  section.  The  information  shall 
indude,  but  not  be  limited  to,  a  copy  of 
registration  forms  and  any  records  [e-g., 
purchase  order  forms)  necessary  to 
document  that  each  ardiitectural 
coating  is  (Stained  from  a  packaging  or 
distribution  facility  registered  »vifh  the 
Administrator.  The  information  shall  be 
collected  and  recorded  for  each 
calendar  year  beginning  in  1996  and 
ending  with  2010  and  maintained  at 
each  facility  for  a  period  of  three  years. 

(vi)  Test  methods.  The  Administrator 
may  require,  at  any  time,  any  person 
who  manufactures  and/or  reformulates 
any  architectural  coating  subject  to  the 
limitations  of  paragraph  (b)(10)(iii)(B)  of 
this  section  to  perform  tests  to 
demonstrate  compliance  with  the 
limiUtions  of  paragraph  (b)(10](iii)(B)  of 
this  section,  ^ich  tests  shall  be 
performed  to  determine  the  VOC 
content  of  the  architectural  coating 
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formulation  by  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)(i)  of  this  section.  The 
results  of  tests  conducted  by  any  person 
who  manufactures  and/ or  reformulates 
an  architectural  coating  to  determine  the 
VOC  content  of  the  ardiitectural  coating 
shall  be  subject  to  verification  by  the 
Administrator.  In  determining 
compliance  with  the  requirements  of  this 
rule,  the  results  (rf  tests  conducted  by 
the  Administrator  to  determine  the  VOC 
content  of  architectural  coatings  shall 
take  precedence  over  the  results  of  tests 
conducted'by  others  to  determine  that 
VOC  content 

(c)  Incorporated  by  Reference.  The 
materials  listed  below  are  incorporated 
by  reference  in  the  corresponding 
sections  noted.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Ragistaf .  The  materials  are 
avaUable  from  the  sources  listed  below. 

(1)  The  following  material  ia  available  for 
purchaM  from  the  American  Society  for 
Testing  and  Materials  (ASTM),  1916  Race 
StreeL  Philadelphia.  Pennsylvania,  19103. 

(i)  ASTM  D1475-85.  Standard  Test  Method 
for  Density  of  Paint  Varnish,  Lacquer,  and 
Related  Products,  for  i  52.264(aK4)(i)(B)(J](il. 

(ii)  ASTM  02360-87.  Standard  Test  Method 
for  Volatile  Content  of  Coatings,  for 
f  5Z284(a)(4)(IHBMJ)(//l. 

(iii)  ASTM  D3792-86.  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into  a 
Gas  Chroma tograph,  for 
|52J»4{a){4)(iHBHJ)(7«l. 

(iv)  ASTM  D4017-ai  (Reapproved  1987], 
Standard  Test  Method  for  Water  in  Paints 
and  Paint  Materials  by  Karl  Fischer  Method, 
for  i  52.2e4(a)(4MiMB)(JM/V). 

(v)  ASTM  D4457-85,  Standard  Test  Method 
for  Determination  of  Dichloromethane  and 
1.1,1-Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph.  for  i  S2.284(a)(4)(i)(B)(d)(v). 

(vi)  ASTM  02697-86,  Standard  Test 
Method  for  Volume  Nonvolatile  Matter  in 
Clear  or  Pigmented  Coatings,  for 
i  52.264(a)(4Mi)(BHJ)(vi). 

(vii)  ASTM  03980-87,  Standard  Practice  for 
Interiaboratory  Testing  of  Paint  and  Related 
Materials,  for  i  52.284(a)(4)(i)(BK5)(i'/il. 

(viii)  ASTM  E180-8S.  Standard  Practice  for 
Determining  the  Precision  of  ASTM  Metiiods 
for  Analysis  and  Testing  of  Industrial 
Chemicals,  for  i  52.284(a)(4)(i)(B)(;7)(w7/). 

(ix)  ASTM  D2372-8S,  Standard  Method  of 
Separation  of  vehicle  from  Solvent-Reducible 
Paints,  for  {  S2.aB4(a)(4)(iKB)(J)('x). 

(X)  ASTM  02879-88^  Standard  Test  Method 
for  Vapor  Pressure-Temperature  Relationship 
and  Initial  Decomposition  Temperature  of 
Liquids  by  Isotenlscope.  for  i  S2.2e4(aK^  {ix), 
(x)  andfx/). 


(xl)  ASTM  D982S-81  (Reapproved  198S), 
Standard  Practice  for  Sampling  Liquid  Paints 
and  Related  Pigment  Coatings,  for 
i  52J84(aM4)(iMA)(7). 

(xii)  ASTM  £300-86,  SUndard  Practice  for 
Sampling  Industrial  Chemicals,  for  / 

j52J64{aK4)(i)(A)(2). 

(2)  The  Standard  Industrial 
Classification  Manual,  1987,  for 
S  52.2e4(a)(3)  is  available  for  purchase 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC.  20402. 

[d]  Stationary  and  area  source 
committal  rule — (1)  Categories  to  be 
controlled.  For  the  purpose  of  this  rule, 
the  following  categories  of  emissions  or 
emissions  sources  described  below  shall 
define  the  controllable  categories.  The 
applicable  area  of  control  is  the  South 
Coast  Air  Basin  and  coastal  waters 
within  three  miles  of  Los  Angeles  and 
Orange  Counties. 

(i)  Industrial  and  commercial  solvent 
use.  Rules  shall  apply  to  any  distributor 
or  conunerical  user  of  industrial  solvent 
or  industrial/conunercial  coatings.  The 
emissions  source  category  includes 
several  subcategories  as  follows: 

(A)  Petroleum  and  perchloroethylene  dry 
cleaning 

(B)  Metal  cleaning  and  degreasing 

(C)  Surface  coating  and  solvent  operations 

(architectural,  automobile  assembly  and 
refinishing,  marine  vessels,  aerospace 
assembly,  wood  furniture,  miscellaneous 
wood  products,  wood  flatstock,  and 
other  industrial  surfaces) 

P)  Graphic  art/printing 

(F)  Architectural  coatings 

(ii)  Manufacture  of  products 
containing  VOCs.  This  category 
includes  facilities  that  manufacture, 
fabricate  or  blend  chemicals, 
pharmaceuticals,  or  rubber  products 
within 

(iii)  Disposal  of  materials  containing 
VOCs.  This  emissions  category  includes 
disposal  of  biodegradable  solid  waste 
emissions  from  sanitary  landfalls  and 
waste  solvent  processed  at  publicly 
owned  treatment  works. 

(iv)  Food  preparation.  This  emissions 
category  would  include  seven 
subcategories  as  follows: 

(A)  Bakery  products 

(B)  Food  and  kindred  products 

(C)  Wine  and  brandy  making 

(O)  Fruit  and  vegetable  preservation 

(E)  Grain  mill  products 

(F)  Vegetable  oil  production 

(v)  Petroleum  and  Natural  Gas 
Extraction,  Prttcessing  and  Storage.  This 
emissions  category  includes  eight 
subcategories  as  follows: 

(A)  Oil  and  gas  extraction 

(B)  Liquid  gas  production 

(C)  Petroleum  refining 

(D)  Petroleum  coke  production 


(E)  Petroleum  and  gasoline  marketing  (iHilk 

plants  and  terminal,  storage  tanks  and 
terminals,  marine  vessel  operations, 
gasoline  fueling  of  boats,  tank  trucks, 
service  stations) 

(F)  Pipe  lines  (equipment  related-heaters) 

(G)  Offshore  oil  production 

(vi)  Consumer  products.  This  category 
includes  the  following  subcategories: 

(A)  Animal  products 

(B)  Automotive  and  Industrial  products ' 

(windshield  washer  fluid,  windshield 
spray  deicer) 

(C)  Consumer  pesticide  products 

(D)  Food  products 

(E)  Household  products  (deodorants. 

cleaners,  polishes) 

(F)  Paints  and  finish  products 

(G)  Personal  Care  Products  (hair  sprays, 
shampoos) 

(H)  Other  products  not  classified  under  A(l) 
(a-g) 

(vii)  Pesticide  products.  This  rule 
would  apply  to  the  following  agricultural 
and  non-agrictdtural  pesticide  product 
categories: 

(A)  Disinfectants 

(B)  Fungicides 

(C)  Herbicides 

(D)  Insecticides 
(B)  Rodenticides 

(F)  Other  pesticide  products 

(viii)  Livestock  waste  operations. 
These  rules  would  include  control  of 
emissions  fiom  livestock  waste  from  the 
following  categories: 

(A)  Open  range  operations 

(B)  Open  facilities 

(C)  Open  con&iement  facilities 

(D)  Total  confinement  facilities 

(2)  Provisions.  EPA  commits  to 
publish  rules  to  control  VOC  emissions 
from  the  sources  described  in  (a)  on  the 
schedule  in  (c)  below. 

(3)  Promulgation  schedule.  Rules  shall 
be  promulgated  and  become  effective 
according  to  the  schedule  given  below: 


EPA  rule  reduction 

Cumulative  percent 
from  catBQOfy 

Promulgation 

Effective 
data 

1/1/95 

1/1/2000. 
1/1/2005. 

1/1/06 
1/1/2001 
1/1/2006 

1996-2000        30% 
2001-2005       60% 
2006-2010       90% 

10. 40  CFR  Part  52  is  proposed  to  be 
amended  by  adding  new  S  52.265  to  read 
as  follows: 

S52.265    OttMroff-MghwayntoMe 


(a)  Actual  rule.  (1)  Applicability  of  40 
CFR  part  86.  For  the  purposes  of  this 
Section,  except  as  otherwise  provided, 
the  definitions  and  requirements  of  40 
CFR  part  86  (Control  of  Air  Pollution 


From  New  Motor  Vehicles  and  New 
Motor  Vehicle  Engines:  Certification  and 
Test  Procedures)  apply  unless  waived 
by  the  Administrator. 

(2)  Prohibition,  (i)  After  January  1. 
1997  *  no  person  shall  sell,  offer  for  sale, 
introduce  or  deliver  for  introduction  into 
commerce  within  the  Sputh  Coast  Air 
Basin  (SCAB)  or  to  a  resident  of  the 
SCAB  or  to  a  business  located  in  the 
SCAB  a  new  (or  newly  converted  from 
an  on-highway  vehicle)  off-highway 
vessel,  vehicle,  mobile  utility  equipment 
item,  or  lawn  and  garden  unit  powered 
by  a  gasoline,  LPG,  or  diesel  engine 
unless  the  engine  is  covered  by  a 
certificate  of  conformity  issued  by  the 
Administrator  indicating  that  the  engine 
conforms  with  the  applicable  standards 
of  paragraph  (a)(3)  of  this  section  or 
unless  the  vessel,  vehicle,  item,  or  unit  is 
exempt  under  paragraph  (a)(4)  of  this 
section. 

(ii)  No  person  shall  remove  or  render 
inoperative  an  emission  control  device 
or  element  of  design  of  any  off-highway 
mobile  unit  subject  to  this  section. 

(3)  Standards,  (i)  For  off-highway 
motorcycles,  buggies,  and  other  highway 
vehicle  derivatives,  the  applicable 
standards  are  the  composite  VOC  and 
CO  standards  specified  in  40  CFR  52.260 
(Ultra  Clean  Motor  Vehicle  Backstop 
Program). 

(ii)  For  gasoline-fueled,  LPG-fueled, 
and  diesel-faeled  engines  not  covered 
by  paragraph  (a)(3)(i)  of  this  section 
with  rated  power  ou^ut  equal  to  or 
greater  than  40  horsepower,  the 
applicable  standards  (in  grams  per 
brake-horsepower-hour)  are  the 
hydrocarbon,  carbon  monoxide, 
particulate,  and  oxides  of  nitrogen 
standards  specified  in  40  CFR  part  86  for 
1997  and  newer  model  year  heavy-duty 
engines  intended  for  use  in  vehicles  less 
than  14,001  pounds  GVWR.  LPG  engines 
shall  meet  the  gasoline  engine 
standards.  The  Administrator  may 
approve  comparably  stringent  standards 
defined  on  the  basis  of  other  test  cycles 
and  procedures  more  appn^ate  to  the 
intended  application  of  die  engine. 

(iii)  For  gasoline-fueled  and  LPG- 
fueled  engines  not  covered  by  paragraph 
(a)(3)(i)  of  this  section  with  rated  power 
ou^ut  less  than  40  horsepower  intended 
for  use  in  non-carried  equipment  the 
applicable  VOC  and  CO  standards  are  a 
VOC  value  equal  to  0.10  times  the  VOC 
emission  level  and  a  CO  value  equal  to 
0.10  times  the  CO  emission  level  of  a 
comparable  1990  model  gasoline  or  LPG, 
engine  respectively,  on  a  test  cycle 
approved  by  the  Administrator  as 
appropriate  for  the  intended  application. 
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(iv)  For  diesel-fueled  engines,  the 
applicable  VOC  standard  is  a  VOC 
value  equal  to  .50  times  the  VOC 
emission  level  of  a  comparable  1990 
model  diesel  engine  on  a  testxycle 
approved  by  the  Administrator  as 
appropriate  to  the  intended  application. 

(v)  For  gasoline-fueled  engines  in 
carried  equipment,  the  applicable 
standards  are  VOC  and  CO  values 
equal  to  0.2  times  the  VOC  and  CO 
emission  level  of  a  comparable  1990 
model  gasoline  engine  on  a  test  cycle 
approved  by  the  Administrator  as 
appropriate  for  the  intended  application. 

(4)  Exemptions.  This  section  does  not 
apply  to  pubUc  safety  and  emergency 
response  vessels,  vehicles,  or 
equipment  farm  equipment  intended 
only  for  use  in  commercial  farming,  or 
ships,  locomotives,  or  aircraft 

(5)  Restrictions  on  operation  of  non- 
complying  vessels,  vehicles  and 
equipment  after  January  1, 2004, 
[Reserved] 

(6)  Restrictions  on  operation  of  non- 
complying  vessel,  vehicles,  and 
equipment  after  January  1, 2010. 
[Reserved] 

(b)  Committal  Rule — (1)  Categories  to 
be  controlled: 

(i)  Marine  vessels  not  subject  to  40 
CFR  52.262. 

(ii)  Pleasure  boats. 

(iii)  Off-highway  vehicles. 

(iv)  Mobile  utility  equipment. 

(v)  Lawn  and  garden  equipment 

(2)  Provisions.  EPA  commits  to 
publish  rules  to  control  VOC  and  CO 
emissions  fiom  the  sources  described  in 
paragraph  (b)(1)  of  this  section  on  the 
schedule  described  in  paragraph  (b)(3) 
of  this  section.  The  control  area  is  the 
South  Coast  Air  Basin  and  coastal 
waters  within  three  miles  of  Los  Angeles 
and  Orange  Cotmties. 

(3)  Promulgation  Schedule  and 
Emission  Limit  Rules  will  be  published 
by  January  1, 1995  which  will  result  in  a 
CO  reduction  of  53  percent  from  1987 
levels  in  2004  and  thereafter  and  a  VOC 
reduction  of  75  percent  from  1987  levels 
in  2010  and  thereafter.  (In  the  alternative 
of  a  CO  attaimnent  date  of  2000  rather 
than  2004,  the  CO  reduction  commitment 
in  the  final  version  of  this  section  will  be 
23  percent  in  2000  and  thereafter.)  The 
effective  dates  of  the  rules  will  fell 
between  January  1, 1997  and  January  1. 
2002. 

11. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  new  1 52.266  to  read 
as  follows: 

SS2.266   No  drive  day  program. 

(a)  Prohibited  Act  No  motor  vehicle 
registered  in  the  South  Coast  Air  Basin 
(SCAB)  shall  be  operated  on  any  public 
roadway  within  the  SCAB  according  to 


the  following  driving  schedule,  based  on 
the  last  character  (letter  and  number)  of 
the  Ucense  plate,  dtuing  the  period 
November  1, 2000,  to  March  1, 2001,  and 
each  period  of  November  1  to  March  1 
thereafter  through  March  1, 2004. 

No  Drive  Day  Schedule 

(Based  on  Last  Alplw  Numeric  Chamclar  of  Uoonse 
Plate) 
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(b)  Exemptions.  (1)  Public  safety 
vehicles  (police,  fire,  ambtdance,  etc.). 
[Reserved] 

(2)  Public  mass  transit  vehicles. 
[Reserved] 

(3)  High  occupancy  vehicles. 
[Reserved] 

(4)  Special  Use  Vehicles.  [Reserved] 

(5)  Procedures  for  obtaining  other 
exemptions.  [Reserved] 

(c)  Penalties.  [Reserved] 

12. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  new  f  52.268  to  read 
as  foUows: 

S52.268   Commitment  to  promulgate 
addltlonai  VOC  rule*. 

The  Administrator  shall  promulgate 
and  implement  a  program  by  January  1, 
2005,  to  be  effective  no  later  than 
January  1. 2010,  to  reduce  the  level  of 
actual  summertime  VOC  emissions  in 
the  South  Coast  Air  Basin  by  70  tons  per 
day,  or  such  smaller  amotmt  as  is 
necessary  according  to  the  most  recent 
projections  of  actual  VOC  emissions 
levels,  in  order  to  ensure  that  the  level 
of  actual  summertime  emissions  of  VOC 
in  the  SCAB  will  not  exceed  200  tons  per 
day  in  the  year  2010.  EPA  shall  assess 
every  three  years  how  far  growth  has 
deviated  from  projections  nsed  in  the 
FIP,  and  shall  modify  the  commitment  to 
reflect  the  appropriate  level  of  emissions 
to  be  reduced  in  the  program  described 
above.   

13. 40  CFR  part  52  is  proposed  to  be 
amended  by  adding  new  1 52.282  to  read 
as  foUows: 


182.282    Control 
VOC 


for  reducing 


(a)  Applicability.  (1)  The  affected 
facilities  to  which  this  subpart  applies 
are  marine  vessels  and  bulk  terminals 
that  conduct  the  loading  or  unloading  of 
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Bqwd  from  or  into  lanine  vessels  within 
the  area  defined  as  die  Sootk  Coast  Air 
Basin  mid  adjacent  coastal  vaters. 

(2)  Aiqr  aSMed  facifity  onder 
paragra}^  (a)(1)  of  diis  section  for  which 
loadhtg  evssts  do  not  exceed  150  cubic 
meters  (1000  bbls),  is  exempt  from 
requireflsents  of  this  sabpart  except  for 
the  recordkeeping  and  reporting 
requirements  in  (fKl)  of  this  section. 

(3)  Anytaflected  facility  under 
paragraph  (a)(1)  of  this  section  ia 
exempt  if  true  vapor  pressure  of  the 
liquid  transferred,  or  in  the  case  of 
ballasting  into  non-segregated  ballast 
tanks  or  purging  of  the  vapor  space,  the 
liquid  in  the  tank  prior  to  ballasting  or 
unloading,  is  77.5  mm  Hg  (1.5  pna).  or 
less. 

(4)  The  owner  or  operator  of  an 
affected  facility,  as  defined  in  paragraph 
(a)(1)  of  this  section  shall  be  in 
compliance  with  the  provisions  of  this 
subpart  on  and  after  January  1, 1994. 

(b)  Definitions.  As  used  in  this 
section,  all  terms  defined  herein  riiall 
have  the  following  meaning. 

Adjacent  coastal  waters  means  the 
waters  within  three  miles  of  Los  Angeles 
or  Orange  County. 

Bulk  terminal  means  any  facility 
which  receives  organic  liquids  firom  a 
marine  vessel  or  loads  organic  liqmds 
into  marine  vessel  tanks. 

Car-sealed  means  having  a  seal  that 
is  placed  on  the  device  used  to  change 
the  position  of  a  valve  (e.g.  from  open  to 
closed)  such  diet  the  position  of  the 
valve  cannot  be  chained  without 
breaking  die  seal  and  requiring  the 
replacement  ei  the  old  seal,  once 
broken,  with  a  new  seaL 

Control  device  means  all  equipment 
used  for  recovering  or  oxidizing  volatile 
organic  cmnpoirnds  di^ilaced  or 
otherwise  vented  from  loading  or 
unloadmg  activity,  ballasting  into  non- 
segregated  ballast  tanks,  and 
housekeeping  operations. 

biciaerator  means  any  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds  and  ttiat 
does  not  extract  energy  in  the  form  of 
steam  or  process  heaL  These  devices  do 
not  rely  on  the  heating  value  of  the 
waste  gas  to  sustain  effici«it 
ccmbustion.  Auxiliary  fuel  is  burned  in 
the  device  and  the  heat  from  the  fuel 
flame  heats  the  waste  gas  to  combnstion 
temperature.  Temperature  is  controlled 
by  controlling  combustion  air  or  foeL 

Leak  means  any  instrument  reading  of 
10,000  ppmv  or  greater  as  methane  using 
Method  21  of  40  CFR  part  60,  appendix 
A. 

Loatkng  event  means  an  incident  or 
occurrence  begbming  with  die 
comiecting  of  bnflc  terminal  storage 
tanks  to  a  marine  vessel,  or  the 


connecting  together  of  tvro  marine 
vessels,  l^  means  of  pipes  and  hoses, 
the  transfer  of  Bquid  cargo,  and  ending 
with  the  disconnecting  of  the  pipes  and 
hoses.  Loa<fing  and  unloading,  ballasting 
into  non-segregated  ballast  tanks,  and 
housekeeping  operations  are  all 
considered  loading  events.  In  addition, 
emissions  resulting  from  venting  of 
precursor  organic  compounds  within  the 
South  Coast  Air  Basin  or  adjacent 
waters  prior  to  m  after  a  loading  event 
are  included  in  that  loading  event. 

Loading  rack  means  the  loading  arms, 
pumps,  meters,  shutoff  valves,  relief 
valves,  and  other  piping  and  valves 
necessary  to  fill  marine  vessels. 

Marine  vessel  means  any  tank  ship  or 
tank  barge  whidi  transports  liquid  bulk 
cargo  in  tanks. 

Nonvapor-tight  means  any  tank  or 
marine  vessel  that  does  not  pass  the 
required  vapor-tightness  test. 

Organic  Liquid  means  for  the  purpose 
of  this  rule,  organic  liquid  hydrocarbons 
with  true  vapor  pressure  in  excess  of 
77.5  mmHg  (\S  psia),  such  as  all 
gasoline,  gasoline  blending  stocks, 
aviation  gas  and  aviation  fuel  OP-4 
type)  and  crude  oil. 

Process  heater  means  a  device  that 
transfers  heat  liberated  by  the  burning 
of  fuel  to  fluids  contained  in  tubes, 
except  water  that  is  heated  to  produce 
steam. 

Repair  means  the  vtatk  performed  on 
a  vessel  to  eliminate  liquid  and  vapor 
leaks  from  the  vessel  tanks  and  the 
liquid  and  vapor  transfer  equipment. 

Steam  generating  unit  means  any 
enclosed  combustion  device  that  uses 
fuel  energy  to  produce  steam. 

Vapor  balance  system  means  a 
system  whereby  vapors  displaced  from 
a  tank  being  loaded  are  simultaneously 
vented  to  the  tank  being  unloaded.  This 
system  is  applicable  only  to  fixed  roof 
tanks,  and  can  occur  between  two 
marine  vessels,  or  a  marine  vessel  and  a 
terminal. 

Vapor  collection  system  means  any 
equipment  located  on  a  marine  vessel  or 
at  a  terminal  used  for  containing  organic 
vapors  displaced  during  die  loading  or 
unloading  of  marine  vessds,  ballasting 
into  non-segregated  ballast  tanks,  and 
housekeeping  operations. 

Vapor-tight  marine  vessel  means  a 
marine  vessel  with  a  crude  oil  or  liquid 
product  tank  that  has  been 
demonstrated  to  have  no  leaks  within 
die  preceding  12  months.  This 
demonstration  shall  be  made  using 
Method  21  of  part  60,  appendix  A. 
during  the  loading  of  the  last  50  percent 
of  die  total  Bquid.  The  testing  shall  be 
conducted  dtning  loading  at  a  maximum 
rate.  A  reading  (^greater  than  10,000 
ppm  as  methane  shall  constitute  a  leak. 


As  an  alternative,  a  marine  vessel 
owner  or  operator  may  use  die  vapor- 
tightness  test  described  in  paragraph 
(e)(4)  of  this  section  to  demonstrate 
vapor  tightness.  A  marine  vessel 
operated  at  negative  pressure  is  '. 

assumed  to  be  vapor-tight  for  the 
purpose  of  this  standard. 

Volatile  Organic  Compounds  means 
any  compound  containing  at  least  one 
atom  of  carbon,  except  methane,  ethane, 
carbon  monoxide,  carbon  dioxide, 
carbonic  acid,  metallic  carbides  or 
carbonates,  ammonium  carbonate,  1.1.1- 
trichloroethane,  methylene  chloride. 
tricMorofhioromethane,  (CFC-11), 
dichlorodlfluoromethane  (CFC-12), 
chlorodifluoromethane  (CFC-22). 
trifluoromediane  (CFC-23). 
trichlorotrifluoroethane  (CFC-113). 
dichlorotetrafluoroediane  (CFC-114), 
chloropentafluoroethane  (CFC-115). 
dichlorotrifluoroethane  (HCFC-123), 
tetrafluoroethane  (HFC-34a), 
dichlorofluoroediane  (HCFC-141b),  and 
chlorodifluoroediane  (HCFC-142b). 

(c)  Standards.  (1)  The  owner  ot 
operator  of  an  affected  facility  shall 
install  a  control  device  and  reduce  VOC 
emissions  vented  to  the  atmosphere 
through  the  control  device  by  95  percent 
by  weight  The  control  device  shall  not 
be  required  in  cases  where  a  vapor 
balance  system  is  used  to  control 
emissions. 

(2)  The  owner  or  operator  of  an 
affected  facility  shall  provide  a  vapor 
collection  system  that  is: 

(i)  Designed  to  collect  all  VOCs 
displaced  frcHn  marine  vessels  during  a 
loading  event,  and  to  transfer  these 
vapors  either  to  a  control  device  or.  in 
the  case  of  a  vapor  balance,  to  another 
marine  vessel. 

(ii)  Designed  to  prevent  any  VOC 
collected  from  one  loading  event  from 
passing  to  the  atmosphere  from  another 
loading  event  within  the  South  Coast 
Air  Basin  or  adjacent  coastal  waters. 

(3)  The  emission  control  equipment 
shall  be  designed  and  operated  to 
collect  and  process  all  organic 
compounds  resulting  from  a  loading 
event  If  a  boiler  or  process  heater  is 
used  to  comply  with  the  percent 
reduction  requirement  then  the  vent 
stream  ^all  be  introduced  into  the 
flame  zone  of  such  a  device. 

(4)  The  owner  or  operator  of  an 
affected  facility  shall  operate  any  flare 
used  to  comply  with  paragraph  (c)(1)  of 
this  section  in  accordance  with  the 
requirements  of  40  CFR  00.18  (b)  through 

(f). 

(5)  The  owner  or  operator  of  an 
affected  facility  shall  limit  the  loading  (rf 
marine  vessels  to  those  vessels  that  are 
vapor  tight  as  determined  by  either 


paragraph  (cj(5)(i),  (5)(ii),  (5)(iii),  or 
(5)(iv)  of  this  section. 

(i)  The  owner  or  operator  of  an 
affected  facility  shall  ensure  that  each 
marine  vessel  is  loaded  with  liquid 
below  atmospheric  pressure  (i.e.,  at 
negative  pressure).  If  the  pressure  is 
measured  at  the  interface  between  the 
shoreside  vapor  collection  pipe  and  the 
marine  vessel  vapor  line  the  pressure 
measured  aocording  to  the  procedures  in 
paragraph  (d)(7)  of  this  section  must  be 
below  atmospheric  pressure  (not 
applicable  to  vapor  balance  systems.) 

(ii)  The  owner  or  operator  of  an 
affected  facility  shall  use  the  following 
procedure  to  obtain  the  vapor-tightness 
docimientation  described  in  paragraph 
(f)(8)  of  this  section.  The  vapor-tightness 
test  for  marine  vessels  is  method  21  of 
part  60,  appendix  A,  and  shall  be 
applied  to  any  potential  sources  of 
vapor  leaka  A  reading  of  10,000  ppmv  or 
greater  as  methane  shall  constitute  a 
leak. 

(A)  The  owner  or  operator  of  an 
affected  facility  shall  obain  the  leak  test 
documentation  described  in  paragraph 
(f)(8)  of  this  section  for  each  marine 
vessel  prior  to  a  loading  event,  if 
available.  The  date  of  the  test  listed  in 
the  documentation  must  be  within  the  12 
preceding  months. 

(B)  If  there  is  no  documentation  of  a 
successful  leak  test  conducted  on  the 
marine  vessel  in  the  preceding  12 
months,  the  owner  or  operator  ofan 
affected  facflity  shall  require  that  a  leak 
test  of  the  marine  vessel  be  conducted 
during  at  least  the  last  20  percent  of  the 
liquid  loaded,  or  shall  not  conduct  the 
loading  event  The  test  shall  be 
conducted  when  liquid  transfer  is  at  the 
maximum  allowable  loading  rate. 

[1)  If  no  leak  is  detected,  the  owner  or 
operator  of  an  affected  facility  shall 
require  that  the  documentation 
described  in  paragraph  (0(8)  of  this 
section  is  completed  prior  to  departure 
of  the  vessel.  The  owner  or  operator  of 
Ihe  affected  facility  shall  retain  a  copy 
of  the  vapor-tightness  documentation  on 
file. 

[2)  If  any  leak  is  detected,  the  owner 
or  operator  of  an  affected  facility  shall 
require  that  the  vapor-tightness  failure 
be  documented  for  the  marine  vessel 
owner  or  operator  prior  to  departure  of 
the  vessel.  The  owner  or  operator  of  the 
affected  facility  shall  retain  a  copy  of 
the  vapor-tightness  documentation  on 
file.  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  will  be 
allowed  if  the  repair  is  technically 
infeasible  without  dry-docking  the 
vessel.  This  equipment  will  be  excluded 
from  futuj'e  vapor-tightness  tests  until 
repaired.  Repair  shall  occur  the  next 
time  the  vessel  is  dry-docked. 


(C)  If  the  marine  vessel  has  failed  its 
most  recent  vapor-tightness  test  ss 
described  in  paragraph  (c)(5)(i)(B)  of  this 
section,  the  owner  or  operator  of  the 
affected  facility  shall  require  that  the 
owner  or  operator  of  the  nonvapor-tight 
marine  vessel  provide  documentation 
that  the  leaks  detected  during  the 
previous  vapor-tightness  test  have  been 
repaired,  or  proof  that  repair  is 
technically  infeasible  without  dry- 
docking  the  vessel.  Once  the  repair 
documentation  has  been  provided,  the 
owner  or  operator  may  conduct  a 
loading  event  The  owner  or  operator 
shall  require  that  the  vapor-tightness 
test  described  in  paragraph  (c)(5)(i)(B)  of 
this  secticHi  be  conducted  during 
loading,  and  shall  retain  a  copy  of  the 
vapor-tightness  documentation  on  file. 

(iii)  The  owner  or  operator  of  an 
affected  facility  shall  obtain  a  copy  of 
the  marine  vessel's  vapor-tightness 
documentation  described  in  paragraph 
(0(8)  of  this  section  for  a  test  conducted 
within  the  preceding  12  months  in 
accordance  with  paragraph  (e)(4)  of  this 
section. 

(iv)  Alternate  procedures  to  those 
described  in  paragraphs  (e)(4)(i),  and 
(4)(ii)  of  this  section  may  be  used  upon 
application  to,  and 'approval  by,  the 
Administrator. 

(6)  The  owner  or  operator  of  an 
affected  facility  shall  limit  loading 
events  to  marine  vessels  equipped  with 
vapor  collection  equipment  that  is 
compatible  with  the  affected  facility's 
vapor  collection  system. 

(7)  The  owner  or  operator  of  an 
affected  facility  shall  ensure  that  the 
maximum  normal  operating  pressure  of 
the  marine  vessel's  vapor  collection 
equipment  shall  not  exceed  0.6  times  the 
relief  set  pressure  of  the  pressure- 
vacuum  vents.  This  level  is  not  to  be 
exceeded  when  measured  by  the 
procedures  specified  in  paragraph  (e)(3) 
of  this  section. 

(8)  The  owner  or  operator  of  an 
affected  facility  shall  inspect  the  vapor 
collection  system  and  the  control  device 
for  detectable  emissions,  and  shall 
repair  any  leaks  detected.  This 
inspection  of  the  vapor  collection 
system  and  control  device  shall  be  done 
during  the  loading  or  unloading  of 
marine  vessels. 

(!)  Vent  systems  that  contain  valves 
that  could  diveri  a  vent  stream  from  a 
control  device  shall  have  car-sealed 
opened  all  valves  in  the  vent  system 
from  the  emission  source  to  the  control 
device,  and  car-sealed  closed  all  valves 
in  the  vent  system  that  would  lead  the 
vent  stream  to  the  atmosphere,  either 
direcUy  or  indirecdy,  bypassing  the 
control  device. 


(d)  Monitoring  requirements.  (1)  Each 
owner  operator  of  an  affected  facility 
that  uses  an  incinerator  to  comply  with 
the  percent  reduction  requirement 
specified  under  paragraph  (c)(1)  of  this 
section  shall  instaU.  calibrate,  maintain, 
and  operate  according  to  manufacturer's 
specifications  a  temperature  monitoring 
device  equipped  with  a  continuous 
recorder  and  having  an  accuracy  of 
•f /— 1  percent  of  the  combustion 
temperature  being  measured  expressed 
in  degrees  Celsius  or  -|-/— 0.5  *C, 
whichever  is  greater. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the  owner 
or  operator  of  the  affected  facility  shall 
install  a  temperature  monitoring  device 
in  the  firebox. 

(ii)  Where  a  catalytic  incinerator  is 
used,  the  owner  or  operator  shall  install 
temperature  monitoring  devices  in  the 
gas  stream  immediately  before  and  after 
the  catalyst  bed. 

(2)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  flare  to 
comply  with  paragraph  (c)(1)  of  this 
section  shall  install,  calibrate,  maintain, 
and  operate  according  to  manufacturer's 
specifications  a  heat  sensing  device, 
such  as  an  ultraviolet  beam  sensor  or 
thermocouple,  at  the  pilot  light  to 
indicate  the  presence  of  s  flame  during 
the  entire  loading  cycle. 

(3)  Each  owner  or  operator  ofan 
affected  facility  that  uses  s  steam 
generating  unit  or  process  heater  to 
comply  with  paragraph  (c)(1)  of  this 
section  shall  comply  with  the  following 
requirements.  Where  a  steam  generating 
unit  with  a  design  heat  input  capacity  of 
less  than  44  MW  is  used  to  comply  widi 
paragraph  (c)(1)  of  this  section,  the 
owner  or  operator  of  an  affected  fscihty 
shall  comply  with  paragraph  (d)(3)(i)  of 
this  section.  Where  s  steam  generating 
unit  or  process  heater  with  a  design  heat 
input  capacity  of  44  MW  or  greater  is 
used  to  comply  with  (c)(1),  ^e  owner  or 
operator  of  cm  affected  facility  shall 
comply  widi  paragraph  (d)(3)(ii)  of  this 
section. 

(i)  Iiutall  in  the  firebox,  cahbrate, 
maintain,  and  operate  according  to 
manufacturer's  specifications  a 
temperature  monitoring  device  equipped 
with  a  continuous  recorder  and  having 
an  accuracy  of  -♦-  / — 1  percent  of  the 
temperature  being  measured  expressed 
in  degrees  Celsius  or  -t-  /  -0.5  'C. 
whichever  is  greater,  for  steam 
generating  units  or  process  heaters  of 
less  than  44  MW  design  heat  input 
capacity. 

(ii)  Monitor  and  record  the  periods  of 
operation  of  the  steam  generating  units 
or  process  heater  if  the  design  heat  input 
capacity  of  the  steam  generating  unit  or 
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process  heater  is  44  MW  or  greater.  The 
records  satut  be  readUy  available  for 
inspectioiL 

(4)  Eadi  owQier  or  (^lerator  of  an 
afiected  Csdlitj  that  uses  a  carbon 
absorption  system  to  comply  with  the 
percent  reduction  requirement  specified 
under  paragraph  (c)(1)  of  this  section 
shall  install,  calibrate,  nmintain,  and 
operate  according  to  manufsctnrer's 
specifications  a  device  that  continuously 
indicates  and  records  the  concentration 
or  readiag  of  organic  compounds  in  the 
outlet  gas  stream  of  each  carbon 
alMorber  bed. 

(5)  The  owner  or  operator  of  an 
affected  fsciHty  who  wishes  to 
demonstrate  compHance  with  the 
standards  specified  under  paragraph 
(c)(l]  of  this  section  using  control 
devices  other  than  an  incinerator,  steam 
generating  unit,  process  heater,  carbon 
absorber,  or  flare,  or  a  vapor  balance 
system.  shaD  provide  the  Administrator 
with  information  describing  the 
operation  of  the  control  system  and  die 
process  parameterfs)  that  would 
indicate  proper  operation  and 
maintenance  of  the  system.  The 
Administrator  may  request  further 
information  and  will  specify  apfMopriate 
monitoring  procedures  or  requirements. 

(6)  Eadi  owner  or  operator  of  an 
affected  facility  complying  with 
paragraph  (c)(5)(i)  of  this  section  shall 
instjdl.  calibrate,  maintain,  and  operate 
a  recording  pressure  measurement 
device  (ougaehebc  gauge  or  equivalent 
device)  and  an  audible  and  visible 
alarm  system  that  is  activated  when  the 
pressure  vacuum  specified  in  paragraph 
(cK5)(i)  oi  this  section  is  not  attained. 
The  owner  or  operator  sbsll  place  the 
alarm  system  so  that  it  can  be  seen  and 
heard  where  cargo  transfn'  is  controlled 
and  on  the  open  deck. 

(7)  Owners  or  operators  using  a  vent 
system  that  cootairts  valves  that  could 
divert  a  vent  stream  from  a  control 
device  used  to  comply  with  the 
provisions  of  this  subpart  shall  do  one 
or  a  combinatiao  of  the  following: 

(i)  Install  a  flow  indicator  immediately 
downstream  of  each  valve  that,  if 
opened,  wovld  allow  a  vent  stream  to 
bypass  the  control  system  and  be 
emitted,  either  directly  or  indirectly,  to 
the  atmosphere.  The  flow  indicator  shall 
be  capable  of  recording  flow  at  least 
once  every  15  minutes. 

(ii)  Monitor  the  valves  once  a  month, 
checking  the  position  of  the  valves  and 
the  condition  of  the  car-seal,  and 
document  all  times  when  the  car  seals 
have  been  broken  and  the  valve  position 
has  been  changed  (i.e.,  from  opened  to 
closed  for  valves  in  the  vent  piping  to 
the  control  device  and  from  dosed  to 
open  for  valves  that  aOow  the  stream  to 


be  vented  directly  or  indirectly  to  the 
atmosphere). 

(e)  Test  m^ioda  ond  procedures.  (1) 
The  procedures  for  detenuning 
compliance  with  paragr^di  (c)(1)  of  this 
section  for  all  control  devices  other  than 
flares  is  as  follows: 

(i)  AH  testing  equipment  shall  be 
pr^ared  and  installed  as  specified  in 
the  appn^riate  test  methods. 

(ii)  The  time  period  for  a  performance 
test  shall  not  be  less  than  6  hours  during 
whidi  at  least  300.000  liters  of  organic 
liquid  are  loaded.  If  the  dmnighput 
criterion  is  not  met  during  the  initial  6 
hours,  the  test  may  be  ei^er  continued 
until  the  throughput  criterion  is  met  or 
resumed  the  next  day  with  at  least 
another  6  complete  hours  of  testing. 

(iii)  For  intermittent  control  devices: 

(A)  The  vapor  holder  level  of  the 
intermittent  control  device  shall  be 
recorded  at  the  start  of  the  performance 
test  The  end  of  the  performance  test 
riiall  coincide  with  the  time  when  the 
vapor  holder  is  at  its  original  level. 

(B)  At  least  two  startups  and 
shutdowns  of  the  control  device  shall 
occur  during  the  performance  test.  If  this 
does  not  occur  under  an  automatically 
controlled  operation,  the  system  shall  be 
manually  controlled. 

(iv)  An  emission  testing  intnval  shall 
consist  of  each  5-minute  period  during 
the  performance  test  For  each  interval: 

(A)  The  reading  from  each 
measurement  instrument  shall  be 
recorded. 

(B)  Method  1  or  lA  of  part  oa 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  die  sampHng  site. 

(C)  The  volume  exhausted  shall  be 
determined  using  method  2,  2C  or  ffl  of 
part  60.  appendix  A.  as  appropriate. 

(D)  The  average  VOC  concentration 
upstream  and  downstream  of  the  control 
device  in  the  vent  shall  be  determined 
using  method  25A  or  method  25B  of 
appendix  A  of  this  part,  using  methane 
as  the  cahbration  gas.  Hie  avn>age  VOC 
concentration  sbaU  correspond  to  the 
volume  measurement  by  taking  into 
account  the  sampling  system  response 
time. 

(v)  The  mass  emitted  during  each 
testing  interval  shall  be  calculated  as 
follows: 

M=FKV.C 

where: 

M = Mass  of  VOC  emitted  duiog  testing 

interval,  V% 
V,= Volume  of  air-vapor  mixture  exhausted, 

ra*  at  standard  conditions. 
C=VOC  concentration  (as  methane),  at  the 

exhaust  vent  ppnv. 
K=Dena>t]r.  (kgym*  mcttiane).  standard 

conduioiis. 
K=0.6e  for  methane 


F^CoKversioa  factor,  (m*  methane/nt*  air) 

(1/ppmv). 
F=106 
8=Standard  conditioiH,  20  *C  and  760  Bua 

Hg. 

(vi)  The  VOC  mass  emission  rates 
before  and  after  the  control  device  shall 
be  calculated  as  follows: 


■ 
2 
Ml 


fJit 


where: 

E=Ma8s  fk>w  rate  of  VOC  emitted,  kg/hr. 

M|=Mass  of  VOC  emitted  during  testing 

interval  i.  kg. 
T|=Time  of  a  testing  interval,  i.  hrs. 
n= Number  of  testing  intervals. 

(vii)  The  percent  reduction  across  the 
control  system  shall  be  calculated  as 
follows: 

R=100(Efc-EJ/E» 

where: 

R= Control  efficiency  of  control  system,  %. 

Eb=Mass  flow  rate  of  VOC  prior  to  control 

device,  kg/hr. 
E.=Ma8S  flow  rate  of  VOC  with  control 

device,  kg/hr. 

(2)  When  a  flare  is  used  to  comply 
with  paragraph  (c)(1)  of  this  section,  a 
performance  test  according  to  method  22 
of  appendix  A  of  this  part  shall  be 
performed  to  determine  visible 
emissions.  The  observation  period  shall 
be  at  least  2  hours  and  shall  be 
conducted  according  to  method  22. 
Performance  testing  shall  be  conducted 
during  at  least  three  complete  loading 
cycles  with  a  sq)arate  test  run  for  each 
loading  cycle.  The  observation  period 
for  detecting  visible  emissions  shall 
encompass  each  loading  cycle. 
Integrated  samphng  to  measure  process 
vent  stream  flow  rate  shall  be  performed 
continuously  during  eadi  loadiiog  cyde. 

(3)  For  the  purpose  of  determining 
compUance  with  paragraph  (c)(7)  of  this 
section,  the  following  procedures  shall 
beused- 

(i)  Calibrate  and  install  a  pressure 
measurement  device  (liquid  manometer, 
magnehelic  gauge,  or  equivalent 
instnmient),  capable  of  measuring  up  lo 
the  rehef  set  pressure  of  the  pressure- 
vacuum  vents. 

(ii)  Connect  the  pressure  measurement 
device  to  a  pressure  tap  in  the  affected 
facility's  vapor  collection  system, 
located  as  dose  as  possible  to  the 
connection  with  the  marine  vessel. 

(iii)  During  the  performance  test, 
rec(Hd  the  pressure  every  5  minutes 
while  a  marine  vessel  is  being  loaded, 
and  record  the  highest  instantaneous 


pressure  that  occurs  diuing  each  loading 
cyde. 

(4)  The  following  test  method  shall  be 
used  to  comi^  with  the  marine  vessel  . 
vapor-tightness  requiresnents  of 
paragraph  (c)(S)(iii)  of  this  section: 

(i)  Each  orgatiic  liquid  tank  shall  be 
pressurized  with  dry  air  or  innt  gas  to 
not  less  than  IJQ  psig  and  not  more  than 
the  pressure  of  the  lowest  re&ef  valve 
setting. 

(ii)  Once  the  pressure  is  obtained,  the 
dry  air  or  inert  gas  source  shall  be  shut 
off. 

(iii)  At  the  end  of  oae-balf  hour,  the 
pressure  in  the  organic  bquid  tank  and 
piping  shall  be  measvied.  The  change  in 
pressure  shall  be  cakalated  using  the 
following  formula: 

DP=P,-P, 

where: 

DP = Change  in  presewe,  inches  ef  water. 

P,=I^easnR  ia  tank  wken  air/gas  sooroe  is 

sirot  ctL  indkes  of  water. 
Pf=Pre8sure  in  tank  at  the  end  oi  one-half 

Iwor  after  air/gas  source  is  shut  off. 

inches  of  water. 

(iv)  The  change  in  preseure,  P.  sbaO  be 
compared  to  tfie  pressure  drop 
calculated  nslng  the  foDowing  formula: 

DP.=0.8«P,L/V 

where:  I 

PasMaximnm  aHowable  pressure  change. 

inches  of  water. 
P.=PieBsuie  in  tsok  when  air/gas  source  is 

shot  (m,  pomds  per  sqean  indi  absohite 

(paia). 
L = Maximum  pecBttted  loading  ormloa^ng 

rate  of  vessel,  baiula  par  hoar. 
V^Totai  vofaaat  of  prodMt  tofc.  burcls. 

(v)  If  EV<IN*a.  die  vessel  is  vapor 
tight 

(vi)  If  DP>Di>..  the  vessel  is  not 
vapor  tight  and  the  source  of  the  kak 
must  be  identified  and  repaired  prior  to 
retesting. 

(f)  Reporting  and  recordkeeping.  (1) 
Each  owner  or  operator  of  an  affected 
facility  subject  to  the  provisions  of  this 
subpart  shall  keep  an  up-to-date,  readily 
accessible  record  of  the  following  data 
measured  during  each  performance  test 
Where  a  steam  generating  imit  or 
process  heater  with  a  design  heat  input 
capadty  of  44  MW  or  greater  is  used  to 
comply  with  paragraph  (c)(1)  of  this 
section,  a  report  containing  performance 
test  data  need  not  be  submitted,  but  a 
report  containing  the  information  in 
paragraph  (f)(l)(iii)(A)  of  this  section  is 
required. 

(i)  Where  an  owner  or  operator 
subiect  to  the  provisions  of  this  subpart 
is  complying  with  paragraph  (c)(1)  of 
this  section  through  use  of  an 
incinerator,  the  following  information 
shall  be  recorded: 


(A)  The  average  firebox  teB^leratale 
of  the  indnerator  (or  the  average 
temperature  upstream  and  downstream 
of  the  catalyst  bed),  measured  at  least 
every  2  minutes  diuing  a  loading  cycle  if 
the  total  time  period  (rf' the  loading  cycle 
is  less  than  3  hours  and  every  15 
minutes  if  the  total  time  period  of  the 
loading  cycle  is  equal  to  or  peater  than 
3  hours.  The  measured  temperature  shall 
be  averaged  over  the  loading  cyde; 

(B)  The  percent  reductitm  of  VOC 
determined  as  specified  In  paragraph 
(e)(1)  of  du's  section  achieved  by  this 
indneraton 

(Q  The  dmvtion  of  the  loading  cyde. 

(ii)  Where  an  owner  or  operator 
subject  to  die  provisions  of  this  subpart 
is  complying  with  paragraph  (c)(l}  of 
this  section  throng^  use  oX.  a  sraokdess 
flare  or  other  flare  design  (i.e.,  steem- 
assisted.  air-assisted  or  nonassisted). 
the  owner  or  operator  shaD  maintain 
records  of  all  virible  emission  leadings, 
heat  content  determinations,  flow  rate 
measurements,  maximmn  pemitted 
velocity  calculations,  exit  vdodty 
determinations  made  during  die 
pofofmance  test  continuous  reovds  of 
the  flare  pilot  flame  monitoring 
measured  continuoiuly  doring  die 
loading  cycle,  duration  of  all  loading 
cydes  and  records  of  all  loading  cydes 
during  which  the  pilot  flaiM  is  abunt 
for  each  vent  stream. 

(iii)  Where  an  owner  or  operator 
si^fect  to  the  provisions  of  this  sul^iart 
is  complying  with  paragraph  (c)(1)  of 
this  section  tloough  the  use  of  a  steam 
generating  unit  or  process  heater,  the 
owner  or  operstor  shaU  maintain 
records  of  the  fcAowing: 

(A)  A  description  of  the  location  at 
which  die  verA  stream  is  introduced  into 
the  steam  generating  unit  or  process 
heater  i 

(B)  The  average  combustion 
temperature  of  any  steam  generating 
tmit  or  process  heater  with  a  design  heat 
input  capacity  of  less  than  44  MW,  for 
which  measurements  are  taken  at  least 
every  2  minutes  during  a  loading  cycle  if 
the  total  time  period  of  the  loading  cycle 
is  less  than  3  hours  and  every  15 
minutes  if  the  total  time  period  of  the 
loading  cyde  is  equal  to  or  greater  than 
3  hours.  The  measured  temperature.shall 
be  averaged  over  the  loading  cycle; 

(C)  The  duration  of  the  loading  cyde. 
(iv)  Where  an  owner  or  operator 

subject  to  the  provisions  of  this  subpart 
is  complying  with  paragraph  (c)(1)  of 
this  section  through  the  use  of  a  carbon 
adsorption  system,  the  owner  or 
operator  shall  maintain  records  of  the 
control  efficiency,  R,  of  the  carbon 
adsorption  system,  and  all  supporting 
performance  test  data  and  calculations 
used  to  determine  that  value. 


(v)  Each  owner  or  operator  sid>iect  to 
the  provisions  of  diis  sebpart  riiall 
submit  with  the  initial  perfonnanoe  lest 
an  engineering  report  describiiig  in 
detail  the  vent  sj^ten  used  to  vent  eeck 
affected  vent  stream  to  a  ooirtrol  device. 
This  repctt  shall  include  all  valves  and 
vent  pipes  that  could  vent  the  stream  to 
the  atmoqihere.  thereby  bypassing  the 
control  dinrioe,  and  identify  whick 
valves  are  car-sealed  opened  and  j^faidi 
valves  are  car  sealed  dosed. 

(2)  Badi  owner  or  iqwrator  subject  to 
the  provisians  of  dns  subpart  shall  keep 
up-to-date,  readify  accessible 
coBtinooBS  records  of  the  equipment 
operating  parameters  specified  to  be 
monitored  under  paragraphs  (d)  (1).  (3), 
and  (4)  of  diis  section  as  wdl  as  up-to- 
date,  readify  accessible  records  of 
periods  of  operstioD  during  wMcfa  die 
parameter  boundaries  establisbed 
during  the  most  recent  peifotniBiice  test 
are  exceeded  The  Administrator  may  at 
any  time  require  a  report  of  these  data. 
Periods  of  operation,  during  wdiick  die 
parameter  Ixwndaries  establisbed 
during  the  most  recent  perfomsnce 
tests  are  exceeded,  are  defined  as 
follows: 

(i)  For  thermal  indnerators,  aH 
loading  cydes  dtvfaig  which  die  averege 
coBdNWtioD  tempersture  was  more  dian 
28  X  below  die  averege  loading  cyde 
coBsbustioB  temperatnre  during  die  most 
recent  petfonnance  test  st  which 
oasa^imBce  with  paragrai^  (c)(1)  of  this 
section  was  determined; 

(ii)  For  catalytic  indneretors,  all 
loading  cjvdes  dufing  whidi  die  average 
temperature  of  the  vent  stream 
immediatriy  before  the  catalyst  bed  Is 
more  than  2S  *C  briow  die  average 
temperetare  of  die  process  vent  stream 
during  loeding  cycles  during  the  most 
recent  performance  test  st  which 
compUance  with  paragraph  (c)(1)  of  this 
section  was  determined; 

(iii)  For  steam  generating  units  or 
process  heaters  with  s  design  heat  input 
capacity  of  less  than  44  MW,  all  loading 
cydes  during  which  the  average 
combustion  temperature  was  mbre  than 
28  *C  below  the  average  combustion 
temperature  during  the  most  recent 
performance  test  st  which  compliance 
with  paragraph  (c)(1)  of  this  section  was 
determined; 

(iv)  For  steam  generating  units  or 
process  hesters,  whenever  there  is  a 
change  in  the  location  at  which  the  vent 
stream  is  introduced  into  the  flame  zone 
as  required  under  paragraph  (c)(1)  of 
this  section; 

(v)  For  carbon  adsorbers,  all  3-hour 
periods  of  operation  during  which  the 
average  VOC  concentration  or  reading 
of  organics  in  the  exhaust  gases  is  more 
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than  20  percent  greater  than  the  average 
exhaust  gas  concentration  or  reading 
measured  by  the  organics  monitoring 
device,  during  the  most  recent 
determination  of  the  recovery  efficiency 
of  the  carbon  adsorber  that 
demonstrated  that  the  facility  was  in 
compliance. 

(3J  If  a  vent  system  containing  valves 
that  could  divert  the  emission  stream 
away  from  the  control  device  is  used, 
each  owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  keep,  for 
at  least  2  years  up-to-date.>  readily 
accessible  continuous  records  of: 

(i)  All  periods  when  flow  is  indicated 
if  flow  indicators  are  installed  under 
paragraph  (d)(8)(i)  of  this  section; 

(ii)  All  times  when  maintenance  is 
performed  on  car-sealed  valves,  when 
the  car-seal  is  broken,  and  when  the 
valve  position  is  changed  (i.e.,  from 
open  to  closed  for  valves  in  the  vent 
piping  to  the  control  device  and  from 
closed  to  open  for  valves  that  vent  the 
stream  directly  or  indirectly  to  the 
atmosphere,  bjrpassing  the  control 
device)  if  valves  are  monitored  under 
para^aph  (d)(7)(ii)  of  this  section. 

(4)  Each  owner  or  operator  of  an 
affected  facility  subject  to  the  provisions 
of  this  subpart  who  uses  a  steam 
generating  unit  or  process  heater  with  a 
design  heat  input  capacity  of  44  MW  or 
greater  to  comply  with  peiragraph  (c)(1) 
of  this  section  shall  keep  up-to-date, 
readily  accessible  records  of  all  periods 
of  operation  of  the  steam  generating  unit 
or  process  heater.  Examples  of  such 
records  could  include  records  of  steam 
use,  fuel  use,  or  monitoring  data 
collected  pursuant  to  other  State  or 
Federal  regulatory  requirements. 

(5)  Each  owner  or  operator  of  an 
affected  facility  subject  to  the  provisions 


of  this  subpart  shall  keep  up-to-date, 
readily  accessible  records  of  the  flare 
pilot  flame  monitoring  specifled  under 
paragraph  (d)(2)  of  this  section,  as  well 
as  up-to-date,  readily  accessible  records 
of  any  absence  of  the  pilot  flame  during 
a  loading  cycle. 

(6)  Each  owner  or  operator  of  an 
affected  facility  subject  to  the 
requirements  of  paragraph  (c)  of  this 
section  shall  submit  to  the 
Administrator  quarterly  reports  of  the 
following  information.  The  owner  or 
operator  shall  submit  the  initial  report 
within  90  days  after  the  effective  date  of 
this  subpart  or  90  days  after  startup  for 
a  source  that  has  an  initial  startup  date 
after  the  effective  date: 

(i)  Periods  of  operation  where  there 
were  exceedances  monitored 
parameters  recorded  under  paragraph 
(f)(2)  of  this  section; 

(ii)  All  periods  recorded  under 
paragraph  (f)(3)(i)  of  this  section  when 
the  vent  stream  is  diverted  from  the 
control  device. 

(iii)  All  periods  recorded  under 
paragraph  (f)(4)  of  this  section  when  the 
steam  generating  unit  or  process  heater 
was  not  operating. 

(iv)  All  periods  recorded  under 
paragraph  (f)(5)  of  this  section  in  which 
the  pilot  flame  of  the  flare  was  absent. 

(v)  All  times  recorded  under 
paragraph  (f)(3)(ii)  of  this  section  when 
maintenance  is  performed  on  car-sealed 
valves,  when  the  car-seal  is  broken,  and 
when  the  valve  position  is  changed. 

(7)  The  owner  or  operator  of  an 
affected  facihty  shall  keep  the 
vaportightness  documentation  required 
under  paragraph  (c)(5)  of  this  section  on 
nie  at  the  affected  facility  in  a 
permanent  form  available  for  inspection. 


(8)  The  owner  or  operator  of  an 
affected  facility  shall  update  the 
documentation  flle  required  under 
paragraph  (c)(5)  of  this  section  for  each 
marine  vessel  at  least  once  per  year  to 
reflect  current  test  results  as  determined 
by  the  appropriate  method.  The  owner 
or  operator  shall  include,  as  a  minimum, 
the  following  information  in  this 
documentation: 

(i)  Test  title; 

(ii)  Affected  facility  owner  and  address; 

(iii)  Affected  facility  identification 

number 
(iv)  Testing  location; 
(v)  Date  of  test; 

(vi)  Tester  name  and  signature; 
(vii)  Witnessing  inspector:  name, 

signature,  and  affiliation. 

(9)  Each  owner  or  operator  of  an 
affected  facility  complying  with 
paragraph  (a)(2)  of  this  section  shall 
record  the  following  mformation.  The 
first  year  after  promulgation  the  owner 
or  operator  shall  submit  a  report 
containing  the  requested  information  to 
EPA.  After  the  first  year,  the  owner  or 
operator  shall  continue  to  record; 
however,  no  reporting  is  required.  The 
information  shall  be  made  available 
upon  request.  The  information  shall 
include,  as  a  minimum: 

(i)  The  affected  facility's  name  and 

address; 
(ii)  The  type  of  organic  liquid  loaded; 
(iii)  The  type  of  transfer  (i.e.,  marine 

vessel  to  marine  vessel,  loading  to  or 

from  terminal,  ballasting,  or 

housekeeping  operations); 
(iv)  The  number  of  loading  event  and  the 

amount  of  organic  liquid  transferred 

during  each  event. 

[FR  Doc.  90-18303  Filed  &-4-90:  8:45  am] 
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Neurological  Devieea;  Propoead  Rule 
to  RadaaaHy  the  Elaclroconvulslva 


r.  Food  and  Drag  Administration. 
action:  Proposed  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  electroconvulsive  therapy 
(ECT)  device  intended  for  use  in  treating 
severe  depression  from  class  III 
(premaricet  approval)  into  class  II 
(performance  standards)  based  on  new 
bifonnation  regarding  the  device.  FDA  is 
proposing  that  such  reclassification 
become  effective  upon  the  effective  date 
of  a  performance  standard  established 
for  the  device.  This  document 
summarizes  the  basis  for  the  agency's 
proposal  and  its  proposed  finding  that 
there  is  sufficient  valid  scientific 
evidence  and  other  acceptable 
infonnation  available  to  establish  a 
performance  standard  to  provide 
reasonable  assurance  of  die  safety  and 
effectiveness  of  the  device  for  the 
treatment  df  severe  depression. 
BATlt:  Comments  by  November  6, 1990. 
AOONCSSa:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
4-62. 5600  Fishers  Lane,  RockvUle.  MD 
20857. 

FON  njNTMBI  MIPOmiATION  CONTACT: 
Robert  F.  Munzner,  Center  tat  Devices 
and  Radiological  Health  (HFZ-430), 
Food  and  Drug  Administration.  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
427-1053. 
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L  Regulatory  Scheme  for  Classificatioa 
and  Radasrificatioo 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
SeOc)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  class  I  (general 
controls),  class  II  (performance 
standards),  or  class  III  (premaricet 
approval).  Devices  that  were  on  the 
maricet  before  May  28. 1976,  the  date  of 
enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices, 
have  been  classified  by  FDA.  For  the 
sake  of  convenience,  this  preamble 
refers  to  both  the  devices  that  were  on 
the  maricet  before  May  28. 1976.  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
'^reamendments  devices." 

Sections  501(f),  513.  and  515(b)  of  the 
act  (21  U.S.C.  351(f),  360c,  and  360e(b)), 
taken  together,  establish  as  a  general 
requirement  that  a  preamendments 
*  device  that  FDA  has  classified  into  class 
in  is  subject  in  accordance  with  section 
515  of  the  act  to  premarket  approval 
Section  S13(e)  (21  U.S.C.  360c(e))  of  the 
act  provides  that  based  on  "new 
information,"  a  device's  classification 
may  be  changed  by  regulation. 
Reclassification  of  a  device  may  be 
initiated  by  die  agency  or  upon  petition 
of  an  interested  person.  In  the 
proceeding  for  promulgation  of  a 
regulation  to  change  a  device's 
classification,  the  Commissioner  of  Food 
and  Drugs  may  secure  a 
recommendation  respecting  the 
proposed  change  in  a  device's 
classification  from  an  appropriate  panel 
of  experts,  referred  to  in  section  513(c) 
of  die  act  (21  U.S.C  360c(c)).  to  which 
the  device  was  originally  referred  for 
review  and  a  recommendation  regarding 
classification.  Section  513(e)  of  the  act 
(21  U.S.C  360c(e))  further  establishes 
that  a  regulation  to  change  the 
classification  of  a  device  from  class  in 
into  class  n  may  provide  that  such 
classification  not  take  effect  until  the 
effective  date  of  a  performance  standard 
established  for  the  device  under  section 
514  of  die  act  (21  U.S.C  360d). 

The  term  "new  information,"  as  used 
in  513(e)  of  die  act  (21  VS.C,  360c(e)). 
includes  Infonnation  developed  as  is 
result  of  a  reevahiation  of  the  data 


before  the  agency  when  a  device  was 
originally  classified,  as  weD  as 
infonnation  not  presented,  not  available, 
or  not  developed  at  that  time.  See,  e.g., 
Holland-RantoB  v.  United  States 
Department  of  Health,  Education,  and 
Welfare,  587  F.2d  1173. 1174  n.l  (D.C. 
Cir.  1978):  Upjohn  v.  Finch,  *Z2  F.2d  944 
(6di  Cir.  1970):  Bell  v.  Goddard,  366  F.2d 
177  (7di  Cir.  1966). 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate 
basis  for  subsequent  regulatory  action 
where  the  reevaluation  is  made  in  light 
of  changes  in  "medical  science."  Upjohn 
v.  Finch,  supra,  422  F.2d  at  951.  Whether 
data  before  the  agency  is  past  or  new 
data,  the  "new  infonnation"  on  which 
any  reclassification  is  based  is  required 
to  consist  of  "valid  scientific  evidence." 
as  defined  in  section  513(a)(3)  of  the  act 
(21  U.S.C  360c(a)(3))  and  21  CFR 
860.7(c)(2).  FDA  relies  upon  "valid 
scientific  evidence"  in  the  classification 
process  to  determine  the  level  of 
regulation  for  devices.  For  the  purpose 
of  reclassification,  the  valid  scientific 
evidence  upon  which  the  agency  relies 
must  be  publicly  available.  Publicly 
available  information  excludes  trade 
secret  or  confidential  commercial 
information.  e.g..  the  contents  of 
premarket  approval  applications 
(PMA's).  (See  section  520(c)  of  die  act 
(21  U.S.C.  360j(c)).) 

n.  Histocy  of  the  Proceedings 

In  the  Federal  Register  of  November 
28, 1978  (43  FR  55729),  FDA  issued  a 
proposed  rule  to  classify  the  ECT  device 
into  class  U.  The  preamble  to  the 
proposed  classification  regulation 
included  the  recommendation  of  the 
Neurological  Devices  Panel  (the  Panel), 
an  FDA  advisory  committee,  regarding 
the  classification  of  the  ECT  device.  The 
Panel's  recommendation  included  a 
summary  of  the  reasons  why  it  believed 
a  performance  standard  would  be 
adequate  to  assure  the  safety  and 
effectiveness  of  the  device.  "The  Panel 
further  recommended  that  establishment 
of  a  performance  standard  for  the  device 
be  a  high  priority. 

FDA  received  numerous  comments  in 
response  to  the  proposal  to  classify  the 
ECT  device  into  class  VL  that  disputed 
the  adequacy  of  the  data  upon  which  the 
Panel  had  relied  in  judging  the  risks  and 
benefits  of  the  device.  After  reviewing 
these  comments,  FDA  requested  that  the 
Panel  reconsider  whether  sufficient 
infonnation  was,  in  fact  available  on 
which  to  classify  the  device  into  class  n 
and  to  establish  a  performance  standard 
to  provide  reasonable  assurance  of  the 
safefy  and  effectiveness  of  the  device.  In 
a  public  meeting  on  May  29, 1979,  the 


Panel  considered  the  public  comments 
and  concluded  that  sufficient 
information  was  not  available  at  that 
time.  Accordingly,  the  Panel 
recommended  that  FDA  classify  the 
device  into  class  III.  rather  than  class  IL 
and  in  the  Federal  Register  of  September 
4. 1979  (44  FR  51776),  FDA  published  a 
final  rule  classifying  the  ECT  device  into 
class  in  (21  CFR  882.5940). 

At  its  May  29, 1979,  meeting,  the  Panel 
also  encouraged  the  American 
Pychiatric  Association  to  petition  the 
agency  to  reclassify  the  ECT  device 
from  class  III  into  class  U  when 
additional  information  on  which  to  base 
a  reclassification  petition  became 
available  to  the  association.  On  August 
13, 1982,  the  American  Psychiatric 
Association,  Washington,  DC  20009, 
submitted  to  FDA  under  section  513(e) 
of  die  act  (21  U.S.C.  360c(e)]  a  petition  to 
reclassify  the  ECT  device  from  class  IH 
into  class  U.  Under  section  513(e)  of  the 
act  (21  U.S.C.  360c(e)),  FDA  elected  to 
refer  the  petition  to  &e  Panel  for  its 
recommendation  on  the  requested 
change  in  classification.  In  a  public 
meeting  on  November  4, 1982.  the  Panel 
recommended  that  the  device  be 
reclassified  from  class  m  into  class  n 
and  that  any  change  in  classification  not 
take  effect  until  a  performance  standard 
for  the  ECT  device  was  established 
under  section  514  of  the  act  (21  U.S.C. 
360d). 

FDA  agreed  with  the  recommendation 
of  the  Panel,  but  tentatively  concluded 
that  reclassification  should  be  limited  to 
certain  indications.  Therefore,  in  the 
Federal  Register  of  April  5. 1983  (48  FR 
14758).  FDA  published  a  notice  of  intent 
to  initiate  proceedings  to  reclassify  the 
ECT  device  intended  to  be  used  for  the 
treatment  of  severe  depression  and 
schizophrenia  from  class  m  into  class  VL 
The  notice  also  set  forth  FDA's  intent 
not  to  reclaaaify  ECT  devices  intended 
for  use  in  any  condition  other  than 
severe  depression  or  schizophrenia  and 
to  initiate  proceedings  pursuant  to 
section  515(b)  of  die  act  (21  U.S.C. 
360e(b))  to  require  that  ECT  devices 
labeled  for  indications  that  remain  in 
class  in  have  approved  appUcations  for 
premarket  approval.  Since  that  time, 
however.  FDA  has  tentatively  concluded 
that  evidence  regarding  the 
effectiveness  of  ECT  in  the  treatment  of 
schizophrenia  is  inconclusive. 
Accordingly,  this  document  proposes  to 
limit  reclassification  to  those  ECT 
devices  intended  to  be  used  solely  for 
the  treatment  of  severe  depression.  A 
more  detailed  discussicm  of  "severe 
depression"  \m  provided  under  section 
IV  of  this  preamble. 


After  the  end  of  die  comment  period, 
FDA  received  numerous  letters  from 
individuals  and  organizations  concerned 
about  the  safefy  of  ECT  and  its  effects 
on  patients.  These  letters  generally 
opposed  reclassification  because  of 
safefy  concerns.  FDA  understands 
patient  concerns.  However, 
reclassification  is  neither  an 
endorsement  of  the  usage  of  ECT.  nor 
does  it  imply  that  the  device  is 
considered  more  safe  than  before 
reclassification. 

The  purpose  of  medical  device 
classification,  as  prescribed  by  law.  is  to 
determine  which  of  the  three  regulatory 
classes  is  most  appropriate  based  on  the 
degree  of  control  necessary  to  assure 
the  safefy  and  effectiveness  of  the 
device.  'The  assignment  of  a  product  to 
either  class  n  or  class  in  is  not  simply 
dependent  on  the  risk  associated  with 
the  device;  rather  it  is  also  a 
determination  of  the  type  of  control 
necessary  to  assure  the  device's  safefy 
and  effectiveness.  Consequentiy,  the 
proposed  reclassification  of  ECT  devices 
should  not  be  interpreted  to  mean  that 
the  agency  now  considers  the  ECT 
device  safer  than  it  was  thought  to  be 
before  FDA's  reclassification  proposal. 
If  FDA  reclassifies  ECT  devices  as 
proposed,  a  judgment  must  be  made, 
based  on  "new  information,"  that  a 
product-by-product  review,  as  required 
for  class  m  devices,  will  be  unnecessary 
and  wasteful  of  resources,  because  a 
performance  standard,  the  control  for 
class  n  devices,  will  sufficienUy  assure 
the  safefy  and  effectiveness  of  the 
device.  However,  this  proposal  to 
reclassify  ECT  devices,  notwithstanding 
supportive  "new  information,"  will  not 
take  effect  until  a  performance  standard 
is  established.  In  other  words,  ECT 
devices  will  remain  classified  as  class 
m  until  the  effective  date  of  a 
performance  standard  which  assures  the 
safefy  and  effectiveness  of  the  device. 

nL  Reastms  for  the  Proposal 

Based  on  its  review  of  new,  publicly 
avaUable.  valid  scientific  evidence,  n)A 
has  tentatively  concluded  diat  die  ECT 
device  intended  for  treatment  of  severe 
depression  should  be  reclassified  into 
class  n.  In  FDA's  judgment  the 
information  discussed  in  diis  preamble 
to  the  proposed  rule  shows  that  there  is 
sufficient  information  to  establish  a 
performance  standard  to  provide 
reasonable  assurance  of  die  safefy  and 
effectiveness  of  the  device  for  this 
intended  use. 

The  decision  to  propose 
reclassification  into  class  n  and  not  into 
class  I  is  based  on  the  agency's  belief 
that  dass  I  controls  alone  cannot 
provide  reasonable  assurance  of  the 
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safefy  and  effectivness  of  the  device. 
Section  513(a)(1)(A)  of  die  act  (21  U3.C 
360c(a)(l)(A)),  in  pertinent  part  pennits 
classification  (rf  a  device  into  class  I 
only  if  the  device  is  one  "for  which  the 
controls  authorized  by  or  under  section 
501.  502. 5ia  516. 518. 519.  or  520  or  any 
combination  of  such  sections  are 
sufficient  to  provide  reasonable 
assurance  of  the  safefy  and 
effectiveness  of  the  device." 

Although  general  controls  are  useful 
in  the  r^^ation  of  ECT  devices.  FDA 
has  tentatively  concluded  that  class  I 
controls  by  themselves  do  not  provide 
reasonable  assurance  of  the  safefy  or 
effectiveness  of  the  electrical  output  or 
design  features  of  these  devices.  Control 
of  the  specifications  of  the  devices  can 
and  should  be  standardized,  something 
the  general  controls  may  not 
accompUsh. 

FDA's  proposal  is  consistent  with  the 
recommendation  of  the  Panel  that 
considered  ECT  classification  and 
reclassification  to  the  extent  that  ECT 
devices  should  be  class  fi  devices  for 
die  indication  of  severe  depression.  The 
agency  tentatively  concludes  that 
publidy  available  valid  scientific 
evidence  exists  to  support  a  class  n 
classification  of  the  ECT  device 
intended  for  such  use.  Consistent  widi 
the  purpose  of  the  act  a  class  n 
designation,  defined  by  section 
513(a)(1)(b)  of  die  act  (21  U.S.C 
360c(a](l)(b)),  describes  die  least 
amount  of  regulation  necessary  to 
reasonably  assure  the  safe  and  effective 
use  of  ECT  devices  for  the  treatment  of 
severe  depression. 

Section  513(a)(l](q  of  die  act  (21 
U.S.C.  360c(a)(l)(C))  provides  diat  a 
device  which  cannot  be  classified  in 
class  I  or  class  n  be  classified  in  class 
in  and  subject  to  premarket  approval 
All  indications,  other  than  severe 
depressioa  will  remain  in  class  m 
because  FDA  has  tentatively  concluded 
that  sufficient  publicly  available  valid 
scientific  evidence  does  not  exist  at  this 
time  to  support  a  reclassification  of  ECT 
devices  into  dass  n  for  use  in  the 
treatment  of  any  condition  other  than 
severe  depression.  Therefore,  FDA 
advises  that  if  the  rule  proposed  by  ddt 
document  is  made  final  those  ECT 
devices  intended  for  use  in  treating  any 
condition  other  than  severe  depression 
will  be  subject  in  accordance  with 
section  515  of  the  act  to  premarket 
approval 

Following  publication  of  this  proposed 
rule  to  reclassify  die  ECT  device  that  is 
intended  to  treat  severe  depression, 
FDA  hitends  to  initiate  proceedings 
under  section  515(b)  of  the  act  to  require 
premarket  approval  applications  for  any 
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ECT  dawiee  tetended  for  mat  in 
conditioa*  otfier  tkut  seveie  depresakm. 
FHtkninon;  tf  a  standard  ttiat  Dneti 
the  lequkemeatt  of  stcttan  S14iaX2)  of 
the  act  te  lesponsa  to  the  invitatioii 
(le^HTod  by  sectioB  514(c)  of  tke  ad)  to 
develop  a  standard  is  not  ioitiicoaiing 
within  a  reasonable  period  of  tisae.  FDA 
will  considtf  actioB  to  teqiiuie 
premarket  approval  for  ECT  devices 
indicated  for  use  in  tbe  treatnent  of 
severe  d^weasioa.  the  sub|ect  of  this 
prapooaL 


IV.  Swsaury  of  Data  en  Whlcb  the 
Proposed  KsdasstfieatieB  Is  Based 

The  tenn  depression  is  used  to 
describe  a  hetvogeneous  group  of 
(fisorders.  It  is  generally  agreed  by 
clinical  investigators  thiat  only  one 
subtype  of  depression,  endogenooa  or 
psychotic  depression,  defined  as  "mafor 
depressive  episode  with  melancholia"  in 
the  'Diagnostic  and  Statistical  Manual 
of  Mental  Disorders"  (DS&l-ni-4l;  1987) 
of  the  American  Riychiatric  Association 
(Ref.  96).  responds  well  to  somatic 
therapies  such  as  ECT  (Refs.  15, 43, 47, 
54,  and  74).  Accordingly,  for  the  purpose 
of  this  document  "major  depressive 
episode  with  melandioHa"  is  referred  to 
as  "severe  depression. 

AAcae^iis 

Studies  competing  tbe  effectiveness  of 
ECT  with  pharanacologic  treatments 
have  shown  ECT  to  be  more  effective 
than  the  tricyclic  antidepressants  and 
monamine  oxidase  inhibitors  (refs.  5, 6^ 
7. 22. 23,  mid  7S).  particularly  in  those 
studies  employing  drug  placebo  and 
sham  ECT  (Refs.  la  22,  and  78).  Recent 
work  of  Avery  and  Vl^okur  (Ref.  7) 
revealed  that  BCT-treated  patients 
improved  at  a  significantly  higher  rate 
(90  percent)  dian  those  receiving 
adequate  ihug  therapy  (74  percent), 
inadequate  drug  dierapy  (flO  percent),  or 
no  somatic  treatment  (60  percent).  The 
stady  incfasded  a  total  of  609  separate 
psyrhiatrin  hospitalizations  meeting 
rinoroaa  diagnostic  criteria  for  severe 
dqptession. 

Avery  and  Lofarano  (ReL  5)  published 
the  resnlts  of  an  Italian  stndy  of  282 
patients  soSering  from  severe 
depsesaian  in  v^ch  all  patients  were 
treated  with  inupramine  for  a  minininm 
of  25  days.  Nonresponding  patients  (39 
percent )  were  then  given  BCr.  Ei^ty- 
five  peioeat  of  the  patients  not 
respondini  ^  drug  therapy  showed 
significant  improvement. 

The  strong  role  of  ECT  in  the 
treetanent  of  patlento  with  severe 
depresstan  who  were  unresponsive  to 
drug  thnapy  has  been  recendy 
addressed  tai  a  dinkal  series 
undertdcen  by  the  National  faistitnte  ai 


Mental  Heehh  (NIhffI)  (Ref.  70).  The 
Royal  College  of  Psychtetrists.  the 
AiHficaB  Pss^chiatric  Association,  and 
the  Cansdinn  Psychiatric  Association 
have  also  reviewed  the  oae  of  ECT  in 
recent  yean  and  have  concluded  that, 
given  ooQlemporary  refinements  in 
technique,  ECT  is  a  safe  and  effective 
treatment  for  severe  depression  (Refs.  2, 
14,  Old  75). 

Suicide  and  attempted  suicides  occur 
fi-equendy  among  severdy  depressed 
persons.  The  effectiveness  of  ECT 
provides,  among  other  benefits,  die 
benefit  of  redaoed  riak  of  death  aiaoog 
these  penona.  as  shown  by  the  Avoy 
and  Wiwdcnr  stndy  (R^  ^ 

B.  Risks 

Risks  aseodated  widi  ECT  are 
primarily  related  to  the  technique  of 
administratioa.  which  has  been 
significantly  modified  over  the  past  40 
years.  The  use  of  general  anesthesia, 
muscle  relaxants,  and  oxygen  has 
elinunated  or  attenuated  moat  of  the 
adverse  reactions  associated  with  die 
treatment.  Today,  cardiac  disturbances 
are  the  primary  physical  risk  of  ECT 
(Rds.  3,  2tK  51. 64, 66,  and  71). 
A  nHi^uJinorgir  dmgs,  snesthesia,  and 
adequate  ventilstion  are  used  to  reduce 
the  frequency  and  severity  of  cardiac 
arrhythmia  associated  with  the 
treatmoit  {JReSa,  1. 58. 60, 67.  and  69)  and 
winimia*  transient  elevati(Hi8  oi 
systemic  and  cerebral  blood  pressure 
(R^s.  1.  3. 11. 48, 49.  and  50). 

ECT-related  memory  deficits  are  the 
principal  patient  con^aint  Assessment 
of  memory  inq>aimient  following  ECT  is 
comi^icated  hy  the  observation  diet 
memory  functions  become  increasingly 
in^wired  as  depression  worsens  and 
memory  functions  improve  with  the 
abatement  of  dq>reseion  (ReL  75). 
Retrospective  studies  to  assess  memory 
impairment  are  not  adequate  because  of 
the  lack  of  baseline  measurements.  For 
example,  a  study  by  Squire,  et  al.  (Ref. 
82),  examined  die  efiiects  of  ECT  on 
various  aqtects  of  retrograde  memory 
fimction  and  found  diat  thne  was  no 
objective  evidence  of  residual 
impairment  of  function.  This  study 
retrospectively  examined  data  from 
patients  who  bad  received  ECT  6  to  9 
mondis  previoasly,  oranparing  the 
results  to  dtoee  obtained  far  both  a  aoD- 
ECT  ^oup  and  a  yoiqt  which  had  fast 
recently  received  BCT  treatments.  As  is 
the  nature  of  retrospective  studies, 
however,  such  findings  can  only  be 
considered  suggestive,  due  to  the  lack  of 
baseline  measueements.  Other  published 
reports  on  this  sid)|ect  ooneist  for  the 
most  part  of  a  latye  nomber  of  aiwcdotal 
reports  and  poosiy  designed  studies, 
neither  of  winch  can  provide  reliable 


answers  to  questions  regarding  die 
incidence,  cause,  and  severity  of 
persistent  memory  deficits. 

Studies  that  have  attempted  to  quantify 
memory  deficits,  or  even  to  Identify 
persistent  memoiy  changes,  are  beset 
widi  numerous  soiuces  of  error,  e.g., 
lack  of  controls,  inappropriate  selection 
of  sul^ects,  inadequate  basdine 
measurements,  the  uncertainty  of  tasks 
used  for  assessment,  treatment 
parameters,  and  times  of  testing.  For 
example.  Goldman,  et  al  (Ref.  37),  and 
Templar,  et  al.  (Ref.  88).  studies 
sometimes  relied  ixpoa  to  support  the 
hypothesis  of  ECT-related  memory  loss, 
reported  persntent  changes  in  a  grotq>  of 
hoqtitalized  chronic  schizophrenica  who 
had  received  a  very  large  number  of 
ECT  treatments  (mean  treatments  70 
and  58.  respectively)  as  coo^Mred  to 
others  who  received  relatively  few 
treatments  and  who  had  simUar 
psychiatric  io4)airmenL  However,  the 
assessments  made  in  the  studies  were 
unrelated  to  memory  loss  and  were 
based  on  cognitive  and  motor  skills.  The 
non-ECT-related  intergcoup  differences 
in  these  severely  and  chronically  ill 
populations  coidd  not  be  ruled  out 

Teuber.  et  al.  (Ref.  89).  reported 
persistent  memory  changes  in  a  study 
con^)aring  precingulectomy  patients 
both  with  and  without  a  history  of  ECT 
treatments  (with  only  8  of  34  in  the 
former  group)  based  on  a  comprehensive 
neuropsychological  battery  of  tests.  The 
authors  noted  that  the  ECT-treated 
patients  were  more  chronically  and 
severely  iU,  and  that  many  had  received 
large  numbers  of  ECT  treatments,  with 
some  also  receiving  other  somatic 
treatments  such  as  insulin  ^odi  and 
deep  sedation.  This  lack  of 
comparability  in  the  two  patient  groups 
makes  the  results  suggestive  rather  than 
conclusive. 

The  nature  of  ECT-related  amnesia 
has  been  reviewed  in  recent  srears  by  a 
number  of  irrvestiga tors  (Refs.  2, 29, 44, 
81,  and  91).  During  each  seizure,  both 
retrograde  and  anterograde  amnesia 
occur.  There  is  some  evidence  diat  die 
severity  and  persistence  of  this  amnesia 
may  be  miniinized  by  contnriling  the 
number  and  frequency  of  die  seizures 
(Refs.  27, 35, 36, 37, 57, 94.  and  95),  by 
frfacing  electrodes  over  the  nondominant 
hemisphere  of  die  brain  (Refe.  24 
dvoo^  28. 44.  58. 81, 69.  and  94),  by 
using  minimal  enrrent  Intensities  to 
induce  seinres  (Ref.  29)  and  possibly, 
by  using  pulsatile  stiraefi  rather  than 
sine  wave  vtiiBali  (Refs.  17  and  18). 

Reports  m  ancontrcnied  studies 
comparing  two  ECT  groups  are 
numerous  and.  for  the  most  part  suggest 
that  memory  is  regained,  finding  no 


differences  between  experimental 
groups  at  times  varying  frt>m  14  days  to 
12  mondis  (Refs.  12, 13.  32,  38. 46. 68.  and 
85).  Two  such  studies  reported 
significant  group  differences.  Each  study 
had  a  serious  methodological  flaw.  In 
one  study,  treetments  had  been 
continued  during  the  foUowup  period 
(Ref.  42),  and  in  the  other  the  number  of 
patients  per  poup  was  very  small  (Ref. 
19). 

Squire  et  al.,  investigating  the  effects 
of  ECT  on  various  aspects  of  retrograde 
memory  function,  suggested  that 
althou^  information  acquired  2  to  20 
years  prior  to  ECT  was  temporarily  lost 
it  was  fully  recovered  within  6  months 
following  treatment.  Information 
acquired  1  week  prior  to  ECT  treatment 
was  permanently  lost;  that  acquired  1 
week  to  2  years  prior  to  treatment  may 
be  recovered  (Refs.  81  and  84). 

Reports  of  neuropathological  changes 
following  ECT  are  variable  and 
inconclusive.  It  appean  likely  that  these 
changes  are  due  to  hypoxia  which,  data 
suggest  does  not  occur  when  adequate 
oxygenation  and  muscle  relaxants  are 
used  (Refo.  41, 56,  and  72). 

C.  Risks  Venus  Benefits 

The  clinical  literature  is  consistent  in 
its  appraisal  of  ECT  as  an  effective 
treatment  for  severe  depression  (Refs.  7. 
21,  29,  39,  4a  55,  63,  76,  78,  79, 8a  9a  92. 
and  93).  The  availability  of  ECT  is 
particularly  important  for  those  persons 
who  do  not  respond  to  drug  therapy  and 
for  persons  who  may  be  at  risk  for 
personal  injury  or  suicide. 

Although  patients  with  prior  coronary 
artery  and  myocardial  disease  are 
subject  to  additional  risk  (Refs.  1. 3, 8. 9. 
34, 67,  and  69),  the  mortaUty  associated 
with  ECT  is  estimated  to  be  comparable 
to  that  of  minor  surgery  with  general 
anesthesia  (Refs.  2, 4, 45,  and  75). 

Scientific  studies  reported  in  die 
published  literature  suggest  that  ECT 
-  causes  memory  deficits;  however,  these 
studies  lacked  necessary  controls  and 
were  otherwise  poorly  designed  (Refs. 
13,  la  27,  29, 31,  52, 73,  and  81).  The 
results  of  studies  conducted  to  identify 
and  quantify  memory  deficits  are 
therefore  not  persuasive  and  suggestive 
at  best.  There  are  abundant  anecdotal 
reports  and  patient  complaints  of 
peraistent  memory  deficits.  The  nature 
of  tiie  material,  coupled  with  the  general 
lack  of  objeotive  testing,  make  these 
claims  difficult  to  evaluate.  Still,  the 
possibility  that  some  individuals  may 
have  a  persistent  organic  deficit  must  be 
considered  ^ef.  33). 

Given  the  known  risks  of  self-injury 
and  suicide  associated  with  untreated 
severe  depression,  and  the  patient  risks 
associated  Mrith  severe  depression  that 


is  treated  with  a  therapy  less  effective 
than  ECT,  and  given  the  reliably 
documented  risks  associated  with  ECT. 
the  benefits  to  ECT  outweigh  its  risks 
(Refs.  5,  39,  and  104  (6]).  Moreover,  the . 
risks  of  ECT  are  known  to  be 
comparable  to  risks  inherent  in  other 
available  therapies  for  severe 
depression. 

D.  Performance  Standard 

FDA  believes  a  performance  standard 
is  necessary  to  assure  the  safe  and 
effective  use  of  the  ECT  device. 
Sufficient  hiformation  exists  to  show 
that  die  performance  parameters  of  ECT 
can  be  evaluated  generically  by  a 
standard,  thus  obviating  the  need  for 
product-by-product  review  under 
PMA's.  The  risks  associated  witii  ECT 
are  primarily  related  to  the  technique  of 
administration  and  to  the  duration  and 
nature  of  the  patient's  exposure  to  the 
device.  Therefore.  FDA  believes,  based 
on  publicly  available  valid  scientific 
evidence,  that  the  following  criteria 
define  a  standard  that  would  provide  a 
reasonable  assurance  of  a  safe  and 
effective  device: 

1.  Labeling  Contents 

a.  Priority  order  of  treatment  l.e..  ECT 
use  should  progress  from  unilateral  to 
bilateral  electrode  placement  and  from 
brief-pulse  to  sine  wave  stimulation  and 
frtmi  subcritical  to  minimum  amoimts  of 
energy  needed  to  induce  seizure  activity 
(Refs.  17, 18, 29, 100,  and  101). 

b.  Treatment  protocols  which  include 
continued  reassessment  of  the  patient 
throughout  the  treatment  course, 
physiologic  monitoring,  and  reaffirming 
patient  consent  throughout  individual 
treatment  sessions,  to  maximize  the 
benefits  (efficacy]  and  minimize  risks 
(impairments)  (Ref.  104  [6]  and  (16]). 

c.  Clearly  delineated  clinical 
indications  and  contraindications  (Ref. 
104  [Migmogma,  1986;  Major,  1984; 
Selvin.  1987;  Crowe,  1984]]. 

d.  Any  other  information  needed  to 
address  the  factore  necessary  to  assure 
the  safe  and  effective  use  of  ECT. 

2.  Design  Features 

Design-related  requirements  that  are 
necessary  to  provide  reasonable 
assurance  of  safe  and  effective 
performance  or  that  improve  device 
safety  and  effectiveness  by  reducing  the 
likelihood  of  human  error  should  be 
included.  Requirements  that  control 
energy  output  duration,  and  frequency, 
and  diat  control  any  necessary  timers, 
electrodes,  and  cables  are  facton  which 
promote  the  assurance  of  safe  and 
effective  treatments.  Such 
environmental  requirements  that  would 
assure  accurate  device  performance 


ovw  expected  environmental  ranges  of 
temperature,  humidity,  supply  voltage, 
and  frequency,  and  normal  variations  in 
load  resistance  are  also  judged  worthy 
of  inclusion.  Several  established 
standards  (e.^.  lEC  601-1  and  UL  544) 
deal  with  these  requirements  and  would 
be  used  to  the  maximum  extent  possible 
to  establish  requirements  for  ECT 
devices. 

Although  there  is  a  possibility  that 
some  individuals  may  sustahi  a 
persistent  organic  memory  deficit 
(temporary  or  permanent  memory  loss), 
FDA  believes  diat  notwithstanding  this 
advene  effect  the  risk/benefit 
assessment  for  ECT  intended  for 
treatment  of  severe  depression  is 
favorable.  FDA.  therefore,  concludes 
that  the  measures  necessary  to 
reasonably  assure  the  safe  and  effective 
use  of  ECT  devices  for  severe 
depression  may  be  reduced  to  a 
performance  standard  and  that  a 
premarket  approval  appUcation  for  each 
manufacturer's  ECT  device  is 
tmnecessary. 

V.  Comments 

In  response  to  the  April  8, 1983,  notice 
of  intent  to  change  the  classification  of 
the  device,  FDA  received  about  100 
comments  from  academic  sources,  the 
user  community,  public  interest  groups, 
and  former  patients.  The  majority  of  the 
comments  were  from  former  patients 
treated  with  ECT  who  objected  to  the 
proposed  reclassification  because  of 
their  personal  experiences.  Also, 
comments  were  received  frtim  eight 
former  patients  or  spouses  of  patients 
who  supported  the  use  of  ECT  based  on 
their  personal  experiences. 

Comments  supporting  the        ,.-•<* 
reclassification  of  die  ECT  device  were 
received  from  each  of  the  domestic 
manufactiirers  of  ECT  device  products, 
from  the  National  Electrical 
Manufacturers  Association,  from  several 
professional  societies,  and  from 
numerous  practicing  physicians.  A 
summary  of  these  comments  and  the 
agency's  response  to  them  follow: 

A.  General  Comments 

1.  A  comment  frtim  a  nonvoting 
member  of  the  Panel  reaffirmed  the 
basis  for  die  Panel's  unanimous 
recommendation  that  the  ECT  device  be 
reclassified  from  class  III  into  class  n 
upon  the  effective  date  of  a  performance 
standard  for  the  device  and  urged  FDA 
to  accept  the  recommendation.  The 
comment  emphasized  that  the 
requirement  that  FDA  establish  a 
performance  standard  under  section  514 
of  the  act  was  pivotal  to  die  Panel's 
decision  because  the  Panel  was 
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frustrated  by  the  lack  of  activity 
regardiBg  the  device  and  believed  that 
the  data  submitted  by  the  American 
P^chiatric  Association  in  its 
redassification  petition  was  not  by  itself 
adequate  to  establiah  a  regulatory 
standard. 

FDA  agrees  that  die  information 
snbmittBd  in  die  reclassification  petition 
is  not  sufficient  to  establish  a  regulatory 
standard.  However,  FDA  has  conducted 
an  indepodent  review  of  die  literature, 
and  more  recently  fbmed  a  task  force  to 
examine  and  review  current  literature, 
and  has  tentativriy  condoded  that  diere 
is  sufficient  publicly  available 
sdentificaDy  valid  information  to 
establish  diat  the  BCT  device  intended 
for  use  in  treating  severe  depression  can 
perform  safely  and  eSiectively  and  that 
this  informatkHi  is  adequate  to  allow 
development  of  a  performance  standard 
for  the  device  products  intended  for 
such  use. 

2.  Comments  were  received  from  two 
voting  members  of  die  Panel  who 
reafBrmed  the  Pand's  recommendation. 
One  comment  stated  that  the 
performance  standard  proposed  by  the 
petitioner  is  inadequate  to  assure 
patient  safety.  This  comment  also 
argued  that  die  petition  should  have 
been  sabmitted  by  dwse  legally 
responsible  for  die  safety  and 
effectiveness  of  die  device,  i.e^  the 
manufacturers.  The  comment  further 
noted  diat  at  die  November  4. 1982. 
Panri  meeting,  the  testimony  of 
numerous  former  patients  regarding 
sustained  meinray  loss  and  trauma  was 
not  refuted  by  any  tptaket  on  briialf  of 
the  petitioner.  Tbe  second  comment 
siqiported  die  statements  submitted  in 
the  first  comment 

FDA  agrees  that  die  petitioner's 
suggested  standard  for  the  ECT  device 
may  not  be  an  adequate  performance 
standard.  FDA  disagrees  with  the 
comment's  suggesticm  that  only 
nanufactivers  ony  seek  reclassification 
of  ECT  devices.  Under  section  513(e]  of 
the  act.  any  interested  person  may 
petition  FDA  to  change  the  dassification 
of  a  preaBBendmmts  device  that  has 
been  dassified  by  the  agency. 

FDA  recognizes  diat  some  individuals 
treated  with  ECT  may  sastaia  a 
persistent  organic  de£dt  (see  discussion 
under  section  IV  of  this  preamble),  the 
agency  has,  however,  at  this  time, 
conduded  that  the  benefit  obtained  from 
use  of  the  device  for  the  limited 
indicatim  of  severe  depression 
outweighs  the  associated  risks. 
Moreover,  studies  that  have  purported 
to  measure  asemory  loss  are 
incondusive.  FDA's  conclusion  that  the 
risk/benefit  assessraoit  of  the  ECT 
device  indicated  for  severe  depiessioa  is 


favorable,  and  indudes  memory  loss  as 
a  risk  of  treatment 

3.  A  comment  argued  that  FDA^s 
dedsion  on  dassificatioa  of  the  ECT 
device  should  be  based  on  sdentific 
evidence,  and  that  the  materials 
presented  in  the  reclassification  petiUon 
are  too  biased  and  selective  to  qualify 
as  sdentific.  This  comment  provided  an 
indepth  analysis  of  many  of  the 
materials  submitted  by  the  petitioner  in 
support  of  its  request  Cor 
reclassification. 

FDA  advises  the  redassification  of 
any  device  is  to  be  based  on  publidy 
available,  valid  scientific  evidence  that 
identifies  device  performance 
charaderistics  and  the  rdationship  of 
those  characteristics  to  device  risks  and 
benefits.  FDA  agrees  that  much  of  the 
scientific  literature  reporting  the 
effectiveness  of  ECT  which  was 
included  in  the  reclassification  petition 
is  seriously  defident  in  one  or  more 
respects.  After  a  carefuL  independent 
review  of  the  sdentific  literature  on 
ECT,  however,  FDA  has  tentativdy 
concluded  that  an  assessment  of  ECT 
performance  characteristics  necessary 
to  achieve  a  therapeutic  result  in  the 
treatment  of  severe  depresnon  and  a 
consideration  of  device  risks  sufqiorts  a 
class  n  dassification  for  the  device  as 
proposed. 

4.  Seversl  comments  argued  that 
ndther  research  reports  nor  the  "new 
data"  provided  in  the  petition  support 
the  petitioner's  conclusion  that  ECT  is 
an  effective  therapy  for  schizophrenia. 

FDA  agrees  with  the  comments.  After 
careful  review  of  the  sdentific  literature 
and  the  petition.  FDA  has  tentatively 
conduded  that  the  evidence  regarding 
the  effectiveness  of  ECT  in  the 
treatment  o£  schiztqihrenia  is 
incondusive.  Assessment  of  the 
effectiveness  of  ECT  for  this  condition  is 
difficult  because  reports  of  effectiveness 
are  mainly  anecdotal  and  larger  studies 
are  uncontrolled  and  do  not  rely  on 
independent  patient  assessments  CReL 
66).  Length  of  ho^iitalization  has 
frequency  been  used  as  an  indicator  of 
effectiveness,  and  the  results  are 
dependent  upon  clinical  impressions 
and  biases  of  treating  psychiatrists  (Ref . 
86).  As  a  syndrome,  schiu^rfirenia  lacks 
the  homogenei^  in  psychopathology, 
genetic  and  fainilial  features,  and  course 
and  response  to  the  defined  therapy  that 
characterize  severe  depresdoo. 
Schirq;)krenic  patients  do  not  usually 
Exhibit  the  vegetative  symptoms  or 
altered  hormcHial  functions  described  in 
depressive  states,  and  improvement  in 
the  schizophrenic  syndrome  is  not 
usually  accompanied  by  systematic 
changes  in  time  functions.  Because  the 
diagnosis  is  so  ill-defined,  it  is  probable 


that  patients  with  other  syndromes 
whidi  resemble  schizophrenia  [a^ 
mania,  catatonia)  have  been  included  in 
patient  groups  treated  widi  ECT  (Rsl. 
S3).  The  rqiorted  effadiveness  of  ECT  in 
some  achisnphrenio  populations  may 
therefore  be  attributed  to  the  ladi  of 
homogendty  in  the  patient  pqpulatioa 
rather  than  the  actual  effectiveness  of    . 
ECT  in  treating  schizcqihrenia  CRef.  53). 

There  is  general  agreement  among 
clinical  investigators  that  ECT  does  not 
alter  the  basic  peychopathology  of 
schizophr^a  (Refs.  29  and  77).  Two 
artides  have  been  published  regarding 
the  use  of  ECT  in  schizophrenia  (Refs.  77 
and  87).  Salxman  (Ref.  77)  reported  8(Hne 
positive  results  based  on  BCT4nduced 
remission,  but  conduded  that  additional 
research  must  be  undertaken  because 
the  studies  were  poorly  designed.  e.g., 
lacked  controls,  were  not  bltaided.  or 
had  odier  sources  of  potential  bias. 
Taylor  and  neminger  (Ref.  87)  reported 
a  wdl-dedpied.  dodde-bUnd.  sfaam- 
ECr  study  whidi  diowed  that  BCT  may 
have  some  initial  benefit  in  acute 
schizophrenia.  Ahhou^  the  results  of 
this  study  are  encouraging,  it  is 
apparenUy  the  only  study  of  its  kind, 
and  FDA  believes  that  confirmatory 
studies  are  necessary  to  establish  the 
effectiveness  of  ECT  in  the  treatment  of 
sduzophrenia.  Other  investigetors  who 
have  studied  ECF  extensively,  e.g.,  Fink 
and  Maletsky,  have  also  concluded  that 
proof  of  effectiveness  in  schizophrenia 
requires  lihre  data  (Refs.  29  and  65).  A 
review  of  more  recent  studies  by  die 
FDA  Task  Force  indicates  diat  this  data 
has  not  been  forthcoming.  The  FDA 
Task  Force  condudes  that  the  results  on 
the  effiediveness  of  ECT  in  treating 
schizophrenia  are  still  incondusive. 
aldiough  ECT  in  combhiation  with 
neuroleptic  medication  in  the  treatment . 
of  acute  onset,  therapy  resistant 
schizcqihrenic  patients  has  been  shown 
to  be  effective  in  a  small  patient  cohort 
(Ref.  97). 

Because  studies  of  the  effectivmess  of 
ECT  in  the  treatment  of  schizophrenia 
are  either  unreliable  or  unconfirmed, 
FDA  has  tentativdy  conduded  that 
there  is  insuffident  valid  scientific 
evidence  available  to  determine 
whether  a  performance  standard  can 
reasonably  assure  the  safe  and  effective 
use  of  ECT  for  this  condition.  Should 
future  studies  confirm  the  results 
reported  by  Taylor  and  Fleminger,  it 
may  be  appropriate  at  that  time  to 
consider  reclassification  of  the  ECT 
device  intended  for  use  in  treating 
schizophrenia. 

&.  One  comment  argued  that  the 
"new"  data  submitted  in  support  of  the 
petition  ue  not  relevant  to  the  question 


of  whe&sr  it  is  feasible  to  devekqi  8 
standard  for  a  safe  and  effective  device. 

FDA  disagsaes.  FDA  in  ooneuirence 
with  the  recoiamendation  of  the  Pand 
tentatively  condudes  that  a  standard  for 
ECT  devices  is  feasible  because 
sufficient  scnatifically  sound 
information  exists  to  establish  a 
perf  onnance  standard  to  provide 
reasonable  assurance  of  the  ssfety  and 
effectiveness  of  the  ECT  device 
intended  for  the  treatment  ot  severe 
depression.  Device-by-device  premarket 
approval  application  reviews  are 
unnecessary  to  reasonably  assure  die 
safety  and  effectiveness  of  ECT  for  die 
treatment  of  severe  depressitm.  A 
standard  is  adequate  to  control  the 
design  features  and  kbeting  of  the 
device  and  its  dectrical  output  The 
device  was  dassified  into  class  III  in 
1979  because  there  were  not  sufficient 
data  availabls  at  that  time  to  establidi 
that  a  standard  would  assure  device 
safety  and  effectiveness.  New 
information  shows  that  the  benefits  of 
the  treatment  for  severe  depression 
outweigh  the  risks  and  that  the 
performance  characteristics  of  the 
device  that  define  its  effediveness  may 
be  reduced  to  a  standard.  FDA  agrees 
that  the  data  submitted  by  the  petitioner 
are  not  by  themselves  adequate,  but  has 
tentatively  conduded,  after  an 
independent  review  of  the  petition  and 
other  public^  available  data,  that 
sufficient  sdantifically  valid  data  are 
now  available  to  support  a  performance 
standard  as  the  appropriate  level  of 
regulation  for  ECT. 

6.  A  comment  argued  that  die 
petitioner  does  not  present  a  survey  of 
the  "general  dirust  of  the  literature"  as 
claimed  and  that  the  petition  is  based  on 
a  "sequence  of  cumulative  distortion" 
by  inclusion  of  the  reports  of  those 
practitioners  who  are  committed  to  the 
use  of  ECT  and  by  omission  of  the 
devastating  sdentific  critidsms 
.  contained  in  the  better  reviews  of  the 
subject 

FDA  agrees  that  the  petition  may  be 
biased  in  favor  of  the  use  of  ECT.  The 
agency  has  oondnded  an  independent 
review  of  the  literature,  however,  and 
believes  diet  there  is  sufficient 
scientifically  valid  information  available 
to  identify  me  characteristics  needed  to 
assure  that  an  BCT  device  is  effective  in 
the  treatment  of  severe  depression. 
7.  Several  comments  argued  that 
reclassification  of  the  device  will  have 
the  effed  of  increasing  die  use  of  ECT. 

FDA  disagrees  with  the  comments. 
Reclassification  of  the  ECT  device 
intended  onfy  for  use  in  treating  sevne 
depression  will  not  increase  the 
availability  of  ECT  device  products, 
which  are  currently  availaUe  for  all 


indications.  To  the  extent  dist  use  of 
ECT  for  treatment  of  severe  depresnon 
increases  doe  to  s  performance  standard 
diat  reasonably  assures  safety  and 
effectiveness  of  the  device,  no  objection 
would  be  meritorious. 

8.  A  comment  urged  FDA  to  conduct  a 
thorough  investigation  of  BCT  faivolving 
all  interested  perties. 

Procedures  governing  dassification  of 
medical  devices  as  set  fordi  in  die  ad 
provide  several  opportunities  for 
interested  persons  to  submit  to  the 
agency  any  information  believed  to  be 
germane  to  die  dassification  issue. 
Public  hearings  on  the  dassification  of 
the  ECT  device  were  hdd  by  FDA  in 
1979  and  fai  1982.  The  agency  proposes 
at  this  time  to  redassify  die  ECT  device 
intended  for  treating  severe  depression 
only  upon  the  effective  date  of  a 
performance  standard  established  for 
the  device.  The  process  for  establishing 
performance  standards  for  devices 
uinder  section  514  of  the  act  provides  an 
additional  opportunity  for  interested 
persons  to  present  relevant  information 
to  the  agency. 

9.  One  comment  argued  that  FDA  was 
prematiirely  restricting  the  use  of  ECT  in 
the  treatment  of  disorders  other  than 
severe  depression.  This  comment 
preferred  that  FDA  support  research  to 
obtain  additional  data. 

FDA  disagrees  that  the  proposed 
reclassification  prematurdy  restricts  the 
use  of  ECT.  The  reclasaificaUon  only 
alters  the  dassification  for  ECT  for  one 
indication,  and  leaves  the  status  quo  in 
play  for  the  balance  of  other  ECT  uses. 
ECT  device  products  intended  for  use  in 
treatment  of  disorders  other  than  severe 
depression  will  remain  in  dass  ID.  The 
manufacturers  of  devices  that  are 
labeled  as  effective  for  treabnent  of  any 
condition  other  than  severe  depression 
will  be  required  to  obtain  premarket 
approval  of  such  devices  under  section 
515(b)  of  die  ad  (21  U.S.C.  360e(b)). 
Because  thorough  dinical  studies  are 
required  to  support  a  PMA,  FDA 
antidpates  that  manufactiuers  of  ECT 
device  produds  that  are  intended  for 
treating  conditions  other  than  severe 
depression  will  conduct  further  study  of 
the  devices  under  the  provisions  of  the 
investigational  device  exemption 
regulations  (21 CFR  part  812)  to  ensure 
their  effectiveness  for  such  uses.  FDA  is 
primarily  respondble  for  the  regulation 
of  medical  device  manufacturers  and 
medical  device  investigations,  rather 
than  the  actual  performance  of  research 
to  determine  the  effectiveness  of  devices 
for  various  intended  uses. 

10.  Anotiier  comment  argued  against 
the  proposed  action  on  the  basis  that 
reclassification  wodd  serve  as  s 


"disincentive"  for  development  of  i 
trestment  modalities. 

FDA  dissgrees.  Redsssffication  of  die 
preamendments  ECT  device  intended 
for  use  in  treating  severe  depression 
does  not  sflisct  die  ststus  of  ECT  devices 
intended  for  other  uses,  indw^  new 
uses.  Not  substantially  equivalent 
indications  for  ECT  that  postdate  the 
passage  o^  die  Medical  Device 
Amendments  result  in  the  device  being 
characterized  as  a  new  device.  Such 
devices  are  automatically  dassified  in 
class  in  and  require  premarket  approval 
regardless  of  the  dsssificstion  of  die 
device  snbjed  to  die  redassification 
proposal. 

11.  A  comment  proposed  that  FDA 
require  diat  ECT  device  product  labeling 
identify  die  hidications  for  use  for  which 
the  ECT  device  has  been  reclassified. 

FDA  agrees.  Section  801.109  (21  CFR 
801.109)  of  die  general  labeling 
requirements  governing  prescription 
devices  requires  that  medical  devices 
indude  labeling  that  "bears  information 
for  use,  induding  indications  •  *  *." 

12.  One  comment  commended  FDA  for 
considering  the  risks  assodated  with 
ECT  treatment  and  not  merely  the  risks 
associated  with  possible  device 
malfunctions. 

FDA  believes  that  risk  analysis  for  a 
medical  device  must  take  into 
consideration  the  intended  use  of  the 
device. 

13.  One  comment  argued  that  the  ECT 
device  should  remain  classified  in  class 
III  for  all  uses  and  dist  die  use  of  ECT 
should  be  extremdy  limited  because  a 
seizure  can  be  harmfd. 

FDA  recognizes  diat  there  are  risks 
associated  with  the  seizures  that  are 
inherent  in  ECT.  However,  the  benefits 
afforded  by  the  availability  of  ECT  must 
also  be  considered.  These  benefiu 
induded  a  reduced  risk  of  suicide  and 
sdf-inflicted  injury  by  severely 
depressed  persons  who  are  successfully 
treated  witii  ECT.  ECT  has  had  a 
historical  role  in  die  treatinent  of  severe 
depression  and  valid  sdentific  evidence 
The  extent  of  use  of  ECT  is  a  medical 
dedsion  that  is  outside  of  FDA's 
regulatory  charge.  Among  other  things, 
the  agency  is  responsible  for 
determining  the  appropriate 
classification  of  devices  to  reasonably 
assure  their  safety  and  effectiveness. 
This  rulemaking  will  determine  whether 
dass  II  is  appropriate  for  ECT  indicated 
for  use  in  treating  severe  depression. 

&  Requirement  for  a  Performance 
Standard  Under  Section  514  of  the  Act 

14.  Seversl  commoits  supporting  the 
proposed  redassificatim  of  the  ECT 
device  from  dass  m  into  class  II  argued 
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that  establishing  a  perfoimance 
standard  for  the  device  under  section 
514  of  the  act  is  unnecessary  because 
current  ECT  device  products  are  both 
safe  and  effective,  and  because  the 
American  Psychiatric  Association 
(APA)  has  developed  an  in-house 
standard. 

FDA  does  not  agree  that  a 
performance  standard  for  the  device  is 
unnecessary.  Due  to  the  risks  of  ECT, 
and  the  clinical  significance  of  severe 
depression,  class  I  controls  are 
inadequate  to  assure  the  safe  and 
effective  use  of  ECT  for  the  treatment  of 
severe  depression.  A  performance 
standard  will  assure  ihe  potential  for 
maximum  benefit  and  minimnin  risk. 

Moreover,  FDA  does  not  believe  diat 
a  voluntary  standard  is  sufficient  to 
provide  a  reasonable  assurance  of 
safety  and  effectiveness.  The  draft  of 
the  American  Psychiatric  Association 
standard  may  not  be  acceptable  to  FDA 
(see  comment  2  of  section  V.A.  of  this 
preamble],  and  even  if  it  were  found  to 
be  adequate,  nonetheless,  FDA  believes 
that  a  mandatory  standard,  as  opposed 
to  a  voluntary  one,  is  necessary  to 
reasonably  assiire  the  safety  and 
effectiveness  of  ECT  indicated  for 
severe  depression.  Additionally,  even  if 
one  assumes  the  safety  and 
effectiveness  of  current  ECT  devices,  a 
level  of  regulation  is  still  required  under 
the  act,  and  FDA  beUeves  that  class  n  is 
the  most  appropriate  class  to  control 
ECT  devices  used  in  treating  severe 
depression. 

15.  One  comment  opposed  the 
agency's  proposal  to  make 
reclassification  of  the  ECT  device 
contingent  upon  establishment  of  a 
performance  standard  for  the  device. 
The  comment  argued  that  an  immediate 
reclassification  action  would  remove  the 
present  uncertainty  surrounding  the 
actual  classification  of  the  ECT  device. 

FDA  does  not  agree  that  there  is  any 
uncertainty  regarding  the  classification 
of  the  ECT  device  or  that  the  agency 
should  effect  reclassification  of  the 
device  before  a  performance  standard 
for  it  is  established.  Under  §  882.5940  (21 
CFR  882.5940),  the  entire  generic  type  of 
preamendments  device,  the 
electroconvulsive  therapy  device,  is 
classified  into  class  m.  Under  {  822.5940 
(21  CFR  882.5940],  a  preamendments 
ECT  device  product  intended  for  use  for 
treating  any  severe  psychiatric 
disturbance,  inducing  severe  depression, 
by  including  in  the  patient  a  major 
motor  seizure,  by  applying  a  brief 
intense  electrical  current  to  the  patient's 
head,  is  currently  classified  in  class  in 
and  is  subject  to  premarket  approved. 
The  agency  beUeves  that  no  reason 
exists  to  alt^r  its  position  that  the 


change  in  classification  should  not  take 
effect  until  the  effective  date  of  a 
performance  standard  established  for 
the  device  under  section  514  of  the  act 
(21  U.S.C.  3eo(d)]. 

16.  Two  comments  opposed 
reclassification  contingent  upon 
establishment  of  a  performance 
standard  on  the  basis  that  such  an 
action  would  confound  efforts  of  current 
manufacturers  to  remain  viable  in 
today's  market  as  well  as  the  efforts  of 
potential  manufacturers  to  enter  the 
maricet 

FDA  disagrees  with  the  comments. 
Currentiy,  sll  ECT  devices  are  in  class 
m  and  are  regulated  similarly.  ECT 
devices  labeled  for  severe  depression 
will  remain  in  class  in  until  a 
performance  standard  is  established, 
thus  maintaining  the  status  quo  in  the 
interim.  The  conclusion,  therefore,  is 
that  the  reclassification  of  the  device, 
contrary  to  the  suggestion  of  the 
comments,  will  not  bias  persons  who 
manufacture  or  intend  to  manufacture 
ECT  devices.  Indeed,  whether  the 
reclassification  occurs  prior  to  the 
establishment  of  the  standard  or  at  the 
time  of  the  standard's  estabMshment  the 
burden  of  conforming  to  a  standard 
should  be  the  same. 

17.  Several  comments  &t>m  citizen- 
advocacy  organizations  recommended 
that  FDA  accept  the  recommendation  of 
its  advisory  committee  and  proceed  with 
the  proposed  reclassification  effort 
contingent  upon  establishment  of  a 
performance  standard  under  the  act 
One  of  these  comments  stated  that  the 
primary  benefit  to  be  gained  from  the 
reclassification  and  standards 
development  effort  would  be  to  improve 
the  safety  of  currently  maiiceted  ECT 
device  products  by  eliminating  the  more 
conspicuous  shortcomings  of  the 
currentiy  marketed  ECT  device 
products. 

FDA  agrees  with  the  comments. 

18.  The  Director  of  the  NIMH 
submitted  general  comments  on  the 
value  of  ECT  in  treating  the  mentally  ill 
and  supported  the  reclassification  of  the 
ECT  device  from  class  III  into  class  II  on 
the  basis  that  sufficient  evidence  is 
available  to  develop  a  performance 
standard  for  the  device.  This  comment 
further  noted  that  a  performance 
standard  would  enhance  the  safety  and 
effectiveness  of  the  device  by  assuring 
that  a  minimal,  but  sufficient,  current  is 
used  for  the  therapy,  thereby  minimizing 
the  confusion  and  memory  loss 
experienced  by  patients. 

FDA  agrees  that  sufficient  information 
is  available  at  this  time  to  develop  a 
performance  standard  for  the  ECT 
device  intended  for  treatment  of  severe 
depression.  FDA  also  agrees  that  a 


performance  standard  should  address 
the  issue  of  the  minimal  current  required 
to  produce  a  seizure.  There  is  evidence 
to  indicate  that  low  energy  stimuli  (i.e.. 
brief  pulse)  produce  fewer  adverse 
effects  than  the  higher  energy  sine  wave 
stimuli.  Electroencephalogram 
abnormalities  are  less  prominent  with 
pulse  stimuli,  and  a  number  of  studies 
suggest  that  pulse  or  other  types  of 
relatively  low  energy  waveforms 
produce  less  amnesia  (Refo.  17, 18,  and 
98). 

C.  Intended  Uses 

19.  Several  comments  objected  to 
reclassification  of  the  ECT  device  for 
"severe  depression"  on  the  basis  that 
severe  depression  is  too  general  a  term 
to  describe  the  depressive  disorders 
which  have  been  shown  to  respond  to 
ECT. 

FDA  agrees  that  the  term  "severe 
depression,"  without  further 
elaboration,  is  an  incomplete  technical 
description  of  the  condition  for  which 
effectiveness  data  has  been  obtained. 
However,  the  term  is  precisely  defined 
in  the  introductory  paragraph  of  section 
IV  of  this  preamble.  "Severe  depression" 
is  defined  as  a  "major  depressive 
episode  with  melancholia."  This 
definition  is  consistent  with  the 
definition  contained  in  the  current 
"Diagnostic  and  Statistical  Manual  of 
Mental  Disorders"  (DSM-m-^  1987)  of 
the  American  Psychiatric  Association 
(Ref.  96). 

20.  Numerous  comments  bom 
practicing  physicians  described  their 
successful  treatment  of  patients  with  a 
variety  of  mental  disorders  with  ECT. 
These  comments  argued  that  the 
indication  of  "severe  depression"  is  too 
restrictive.  Further,  the  comments 
argued  variously  that,  despite  the  lack  of 
data  from  well-designed  studies,  the 
ECT  device  should  be  reclassified  into 
class  n  for  use  in  the  treatment  of 
"affective  disorders,"  mania,  or  for  all 
indicated  uses. 

FDA  disagrees.  The  American 
Psychiatric  Association,  in  its  Task 
Force  Report  on  ECT,  states  that 
"Reports  on  ECT  as  a  treatment  for 
mania  are  sparse  and  usually 
ancedotal"  (Ref.  2).  Although  a  single, 
retrospective  review  by  McCabe  (Refs. 
61  and  62]  has  produced  encouraging 
data  regarding  the  use  of  ECT  in  treating 
manic  disorders,  no  comparative  studies 
have  been  foimd  that  are  adequate  to 
assess  the  effectiveness  of  ECT  in  manic 
patients  (Refs.  29  and  86).  The 
retrospective  review  by  McCabe  is 
small  (28  patients]  and  is  based  on  the 
length  of  hospital^tion  and  the 
impressions  of  social  recovery.  The 


results  of  the  nview  are  dependent 
upon  dinicd  impressions  and  possible 
biases  of  the  various  treating 
psynjdatrists.  Preliminary  fincfings  of  an 
ongoing  prospective  stin^  incficate  diat 
ECT  may  be  ttseful  hi  relatively  r^id 
induction  of  sranic  remission  (Ref.  99). 
Data  demonstrating  the  effiectiveness  of 
ECT  for  discMrders  other  than  severe 
depression  is  laddng.  FDA.  therefore, 
believes  that  ledassification  of  ECT 
devices,  contrary  to  the  wishes  of  the 
comments,  mast  be  limited  to  "severe 
depression." 

21.  One  comment  argued  that  because 
manic  patients  are  frequently  diagnosed 
as  "sc^isoaflactive."  and  thetefore 
included  in  patient  populations 
described  as  schizophrenic  or 
depressed,  the  recognition  that  such 
patients  suffer  from  affective  illness 
allows  api^cation  of  the  results  of  such 
studies  to  die  treatment  of  mania. 

FDA  agrees  that  ill-defined  diagnoses 
and  poorly  defined  patient  populations 
have  contributed  to  the  lack  o^  adequate 
data  on  the  treatment  of  mania  with 
ECT.  The  agency  does  not  agree, 
however,  tihat  recognition  of  tfie 
heterogenidty  of  populations  previously 
studied  allows  the  results  of  those 
studies  to  be  appUed  to  the  treatment  of 
mania. 

22.  A  conuaent  from  the  petitioner 
argued  diat  FDA's  published  intent  to 
retain  in  class  III  die  ECT  device 
intended  for  use  in  the  treatment  of  any 
condition  other  than  severe  depresnon 
or  schizophrenia  on  the  basis  of  lack  of 
valid  scientific  evidence  reflects  an 
incorrect  appraisal  oi  available  data. 
The  corameat  argued  further  that  to  limit 
the  reclassification  acti(m  would  subject 
thousands  oi  Americans  every  year  to 
imnecessary  suffering  and  increased 
mwtality.  "T^  petitioner  recommended 
that  mania  be  included  as  an  hidication 
for  use  in  any  ECT  device  reclassified 
into  class  II.  The  petitioner  appended  to 
the  comment  a  satement  regariding  the 

.  effectiveness  of  ECT  in  the  treatment  of 
mania.  In  the  appended  statement  the 
petitioner  argued  that  althoi^  "the 
absence  of  adequate  controlled 
prospective  trials  make  a  precise 
detennination  of  relative  efficacy  not 
possible  at  this  time."  the  unavailability 
of  comparison  data  is  auMt  as  the 
majority  of  manics  treated  with  ECT 
cannot  be  effectively  treated  with 
pharmacological  agents.  The  petitioner 
further  argued  that  it  is  unlikely  that 
rigorously  designed  investigations 
would  contradict  the  sparse,  anecdotal 
data  available  on  the  effectiveness  of 
ECT  in  mania. 

FDA  disagrees.  The  law  requires  that 
to  reclassify  a  device  from  class  III  into 
class  n.  publicly  available,  valid 


scientific  evidence  must  show  that  the 
proposed  reclassification  can  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The 
American  Psychiatric  Association,  in  its 
1978  Task  Force  Rq>orl  on  ECT.  sUtes 
that  reports  on  ECT  as  a  treatment  for 
mania  are  sparse  and  usually  anecdotal 
and  the  Royal  College  of  Psychiatrists 
has  ooncluded  that  the  usefalness  of 
ECT  in  this  condition  is  undecided.  After 
review  of  available  data,  FDA  has 
tentatively  concluded  that  further 
scientific  study  Is  needed  to 
demonstrate  the  effectiveness  of  ECT  in 
the  treatmoit  of  mania  and  is  therefore 
proposing  that  the  ECT  device  intended 
for  use  in  the  treatment  of  mania  in 
class  m  and  be  subject  to  premaricet 
approval.  The  FDA  Task  Force  is  aware 
of  the  well-designed  prospective  study 
by  J.G.  Small  (Ref.  99). 

23.  One  comment  submitted  the 
preliminary,  unpublished  results  of  a 
small  study  of  the  use  of  ECT  and 
lithium  in  patients  with  bipolai 
disorders.  Sixteen  patients,  randomly 
selected  for  use  of  ECT  plus  lithium  or 
for  lithium  akine,  have  been  stiidied  for 
5  to  8  weeks.  These  preliminary  results, 
although  limited  to  a  few  patients, 
suggest  that  patients  treated  with 
bilateral  ECT  combined  with  lithium 
may  improve  more  rapidly  than  patients 
treated  with  lithiiun  alone. 

FDA  encourages  scientifically  sound 
study  of  ECT  in  the  treatment  of  patients 
with  manic  disorders  and  recognizes  the 
possibility  tiiat  new  data  may  be 
available  in  the  future  to  assure  that 
ECT  can  be  effectively  used  to  treat 
such  disorders.  The  agency  does  not 
believe,  however,  that  sufficient 
scientifically  valid  data  exist  at  this  time 
to  allow  sudi  a  determination. 
24.  One  comment  objected  to 
reclassification  of  the  ECT  device  based 
on  specific  indicated  uses  of  the  device 
because  diagnostic  categories  are  likely 
to  change,  thereby  creating  arbitrary 
distinctions  which  may  not  exist 
clinically. 

FDA  agrees  that  diagnostic  categories 
of  mental  illness  have  been  subject  to 
change  over  time.  However,  although  . 
different  terms,  e.g..  endogen(Mis 
depression,  psychotic  depression,  have 
been  used  in  the  past  to  designate  a 
single  condition  "major  depressive 
episode  with  melancholia."  termed 
severe  depression  in  this  documoit  the 
medical  literature  consistently  desciibes 
the  features  of  this  one  particalar  type  ot 
depression  which  FDA  has  tentatively 
determined  may  be  safely  and 
effectively  treated  with  ECT.  This 
nomenclature  was  developed  for  the 
medical  community  by  practicing 
psychiatrists,  and  the  characteristics 


that  FDA  recognixas  as  conatititting 
severe  depscssion  are  identified  herein 
and  wffl  be  idmiified  in  a  final  rwie  if 
this  pn^Msal  is  flnalinwi,  Accordin#y. 
although  nomendatora  may  vary,  severe 
depresaioB.  as  defined  in  the 
classification  regulatkm.  will  be 
constant  and  nndeittandable  witfaia  the 
context  of  FDA  legakttiaM.  Of  course,  if 
any  confoakm  reacted  from  a 
significant  and  new  unfoteseen  change 
in  the  definition  of  severe  dq>ressiMi, 
FDA  conld  amend  the  nomendature 
used  in  the  classification  regulation. 

D.  Reclossificatkm  Procedures 

2S.  One  comment  contended  that  at 
the  November  4. 1962,  advisory 
committee  meeting,  the  testimony  of 
former  patients  was  insultingly  termed 
"anecdotaT  and  was  disregarded. 

FDA  disagrees.  The  agency  is 
sensitive  to  public  opinion  on  proposed 
actions,  and  eadb  individual  who 
requested  time  to  present  a  statement 
before  the  advisory  panel  meeting  was 
allowed  to  do  sa  The  term  "anecdotal" 
is  derived  fatKn  the  Greek,  "anekdota," 
meaning  things  unpublished,  and  should 
not  be  construed  as  derogatory. 
Although  ft8ea7(cH2)  (21  CFR 
860.7(c)(2))  excludes  anecdotal  evidence, 
described  in  the  regulation  as  "isolated 
case  reports,  random  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions,"  nonetheless, 
the  record  shows  that  members  of  the 
advisory  committee  took  into 
consideration  the  testimony  presented 
by  former  patients  when  arriving  at  its 
recommendation  on  reclassification. 
FDA  also  has  considered  patient 
testimony  in  reaching  its  tentative 
conclusions.  Patient  testimony,  whether 
anecdotal  or  not  was  not  ignored  by 
either  FDA  or  the  advisory  panel  hi 
reaching  dieir  respective  positions. 

26.  One  comment  from  an 
organization  of  former  mental  patients 
argued  that  the  advisory  committee 
should  include  former  mental  patients 
who  have  undergone  treatment  with 
ECT. 

FDA  disagrees  with  the  commmit 
Advisory  committees  for  the  puri>ose  of 
securing  recommendations  with  respect 
to  the  classification  of  devices  are 
established  in  conformance  with  the 
requirements  of  section  513(b)  of  the  act 
(21  U.S.C  3e0c(b)).  which  requires  tiiat 
each  panel  consist  of  members  with 
diversified  expertise  in  sock  fiekis  as 
clinical  and  administrative  medicine, 
engineering,  biokigical  and  physical 
sciences,  and  other  related  professions. 
In  addition,  each  panel  includes  a 
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consumer  representative  and  an 
industry  representative. 

The  Neurological  Devices  Panel  has 
included  a  consumer  representative  and 
an  industry  representative  to  present  the 
views  of  the  patient  community  and 
industry  to  the  panel.  FDA  believes  that 
by  convening  public  panel  meetings  and 
encouraging  the  public  to  present  their 
views  to  .the  panel  at  the  public 
meetings  constitutes  an  equitable 
method  of  obtaining  public  opinion. 
Considering  that  the  advisory  panel 
includes  a  consumer  representative,  as 
specified  by  law  to  represent  patients  in 
general,  including  former  ECT  patients, 
and  because  numerous  former  ECT 
patients  have  given  personal  testimony 
to  the  panel,  FDA  believes  that  patient 
interests  were  adequately  considered, 
notwithstanding  the  absence  of  a  former 
ECT  patient  firom  the  advisory  paneL 

27.  One  comment  charged  that  the 
recommendation  for  reclassification  was 
predetermined  as  the  members  of  the 
panel  were  "noted  shock  doctors." 

FDA  disagrees  with  the  comment  The 
background,  training,  and  experience  of 
each  of  the  Neurological  Devices  Panel 
members  completely  dispute  the 
comment  Information  describing  the 
background,  training,  and  experience  of 
each  advisory  panel  member  is  a  matter 
of  public  record. 

E-Sofety 

28.  Several  comments  argued  against 
reclassification  of  the  device  on  the 
basis  that  many  questions  regarding 
brain  damage  and  memory  loss 
associated  with  use  of  the  device  have 
not  been  satisfactorily  answered. 

FDA  agrees  that  a  precise 
determination  of  the  extent  and  duration 
of  memory  loss,  following  ECT 
treatment  has  not  been  established. 
FDA  has,  however,  assessed  the  risk  of 
memory  loss  and,  after  consulting  with 
'Jie  Panel  has  tentatively  concluded  that 
the  l)enefit  of  treatment  to  patients 
suffering  from  severe  depression  with 
ECT  outweighs  the  risks  associated  with 
proper  use  of  the  device.  Subsequent  to 
x>nsultation  with  the  Panel  the  FDA 
Task  Force  reviewed  more  recent 
research  data  which  show  that  memory 
'o8s  can  be  mitigated  by  use  of  pulse 
rather  than  sine  wave  energy,  and 
-Jiilateral  electrode  placement  rather 
ban  bilateral  electrode  placement  (Ref. 
'00).  Furthermore,  it  appears  that  no 
permanent  effects  on  memory 
'  jnctioning  and  nonmemory  cognitive 
i  auctioning  occur  secondary  to  ECT 
therapy  (Ref.  101). 

29.  Several  comments  disputed  the 
logic  that  ECT  is  safe  in  treating 
depression  and  schizophrenia  but 
unsafe  for  other  indications  sinee 


treatment  is  the  same  for  all  patients, 
regardless  of  diagnosis. 

As  discussed  in  section  IV  of  this 
preamble,  FDA  recognizes  that  there  are 
documented  risks  associated  with  ECT, 
and  that  the  extent  to  which  memory 
deficits  persist  after  treatment  remains 
unclear.  The  risk  of  ECT  may  not  be 
considered  in  a  vacuum,  as  a  regulatory 
matter.  Except  for  the  intended  use  of 
severe  depression,  FDA  is  unable  to 
document  benefits  that  offset  risks  of 
ECT  when  applied  to  patients  with  other 
conditions.  Therefore,  except  for  ^e 
treatment  of  severe  depression,  no 
favorable  risk/benefit  assessment  may 
be  made  for  other  treatment  indications. 
In  other  words,  the  unmitigated  risk  of 
ECT  when  used,  for  example,  for  mania, 
presents  an  imacceptable  risk  for 
reclassification  purposes,  while  the 
same  risk  in  an  absolute  sense,  at  this 
time,  appears  acceptable  for  the 
reclassification  of  ECT  indicated  for 
severe  depression. 

30.  Several  comments  suggested  that 
APA  conduct  a  "CAT-scan"  (computed 
tomography  x-ray  system)  study  before 
and  after  treatment  with  ECT  as  one 
method  of  assessing  brain  damage 
attributable  to  the  treatment 

APA  may  elect  to  pursue  whatever 
research  it  deems  appropriate.  Present 
research  using  computer  tomography 
and  nuclear  magnetic  resonance  imaging 
techniques  indicate  that  no  gross 
structural  damage  is  incurred  secondary 
to  ECT  treatment  (Refs.  102. 103.  and 
105).  Record  information,  as  discussed 
above,  support  the  proposed 
reclassification,  and  no  CAT-scan  data 
suggests  that  the  valid  scientific 
evidence  relied  upon  by  FDA.  or  the 
conclusions  drawn  therefrom,  are 
incorrect 

31.  One  comment  submitted  a  review 
of  an  extensive  body  of  literature 
regarding  morphological  changes  of 
brain  tissue  following  ECT.  This 
comment  concludes  that  ECT  does  not 
produce  any  histologically  detectable 
changes  in  brain  tissue  on  the  basis  that 
reported  changes  are  artifact  resulting 
from  improper  tissue  preparation 
techniques. 

FDA  does  not  believe  that  ECT  has 
been  shown  to  be  without  risk  of  injury, 
even  though  changes  in  brain  tissue  may 
not  be  observable.  The  analysis 
provided  by  the  comment  suggests  that 
ECT  may  not  result  in  changes  in  brain 
tissue  and  appears  to  aigue  in  favor  of 
FDA's  tentative  condusion  that  the 
benefits  to  be  gained  in  the  treatment  of 
patients  suffering  from  severe 
depression  outweigh  the  risks  of  injury. 

32.  FDA  received  nine  petitions  (85P- 
0422)  which  requested  the  agency  to 
conduct  a  CAT-scan  study  using 


animals  to  determine  how  ECT  affects 
the  size  and  shape  of  the  brain.  FDA 
decided  to  process  the  petitions  as  a 
comment  on  the  proposed  regulations 
because  of  the  similarity  to  comment  30 
of  section  V.  R  of  this  preamble. 

FDA  cannot  initiate  any  studies  of  the 
type  requested.  FDA  will  not  except 
possibly  on  the  rarest  of  occasions, 
undertake  studies  to  support  petition    . 
actions  because  the  agency  cannot 
selectively  participate  as  a  research  arm 
to  support  or  defeat  a  petition.  The  cost 
of  the  study  and  the  need  for 
impartiality  in  making  public  health 
decisions  weigh  against  FDA  pursuing 
the  course  suggested  by  the  petitioners. 

F.  Development  of  a  Performance 
Standard 

33.  Comments  from  an  organization 
representing  the  interests  of  former 
patients,  recommended  that  the 
performance  standard  include:  the 
conditions  for  which  ECT  has  been 
shown  to  be  effective,  the  situations  in 
which  the  treatment  is  contraindicated, 
the  physical  setting  in  which  ECT 
devices  may  be  safely  used,  the  training 
and  qualifications  of  the  physicians  who 
admiiiister  the  treatment  the 
requirements  for  personnel  who  test  the 
equipment  informed  consent 
spedfication  of  acceptable  electrical 
output  parameters  and  fi>equency  of 
treatments,  and  the  requirement  of 
electroencephalogram  monitoring  of 
patients  during  treatment. 

FDA  generally  agrees  that  a 
performance  standard  is  needed  to 
address  those  factors  that  necessarily 
affect  the  safe  and  effective  use  of  the 
device.  The  content  of  a  performance 
standard  is  subject  to  review  by  an 
advisory  panel  of  experts  established 
under  section  514(g)(5)(B)  of  the  act  (21 
U.S.C.  360d(g)(5)(B))  (not  the 
dassification  panel  established  under 
section  513(b)  of  the  ad  (21  U.S.C 
360c(b))),  and  will  include  substantial 
opportunity  for  public  comment 

34.  Some  comments  urged  that  the 
standard  indude  extensive  educational 
information  to  be  distributed  by  the 
manufacturer,  induding  detailed 
instructions  for  use,  specific  clinical 
indications  and  contraindications,  and 
specific  materials  to  be  presented  to  the 
patient  verbally  and  in  writing. 

FDA  believes  that  a  performance 
standard  must  address  all  fadors  tfiat 
are  necessary  to  assure  safe  and 
effective  use  of  the  device;  however,  the 
actual  content  of  a  performance 
standard  including  labeling,  is  not  being 
considered  at  diis  time.  He 
establishment  of  the  standard  under 
section  514  of  the  ad  (21  U.aa  seod). 


requires  that  a  separatd  advisory 
committee  be  establidied.  fully 
independent  of  the  section  513(b)  ' 
advisory  committee  that  provides  advice 
regarding  devke  classification  (see 
secUon  514(g)(5)(b)  (21  U.S.C. 
360d(g)(5)(b))}.  Proceedings  before  the 
standards  committee  and  the  agency 
will  specifically  address  the  contents  of 
a  standard. 

35.  One  comment  from  a  practicing 
physician  urged,  in  the  interest  of 
controlling  the  cost  of  treatment  that 
FDA  not  develop  a  performance 
standard  that  dictates  the  type  of 
current  to  be  used,  placement  of 
electrodes,  or  the  presence  of  an 
anesthesiologist  during  treatment 

FDA  believes  that  although  patient 
treatment  costs  should  be  considered  in 
any  public  health  policy  determination, 
all  factors  that  are  necessary  to  assure 
safe  and  effective  use  of  the  ECT  device 
must  be  addbrassed  by  a  performance 
standard.      |  j 

36.  A  comment  pointed  out  the  public 
attempt  to  regulate  ECT  devices  through 
local  initiatives,  sudi  as  the  one  in 
Berkeley,  CA,  and  recommended  that 
the  establishment  of  a  performance 
standard  for  the  ECT  device  be  a  public 
process. 

The  FDA  standard  setting  process  is  a 
public  process.  FDA  recognizes  that 
there  is  great  public  concern  regarding 
the  ECT  device  and  agrees  that  the 
public  should  participate  in  the 
establishment  of  a  performance 
standard.  The  standard  setting  process 
described  in  section  514  of  the  act  (21 
U.S.C.  360d),  provides  an  opportunity  for 
any  interested  person  to  partidpate.  In 
particular,  section  514(a)(5)(C)  of  the  act 
(21  U.S.C  3eod(a)(5)(C)),  provides  for 
the  participation  of  "iniormed  persons 
representative  of  sdentific  professional 
industry,  or  consumer  organizations"  in 
the  establishment  of  performance 
standards.  A  mechanism  therefore 
exists  to  encourage  and  permit  public 
participation  in  the  standards-setting 
process. 

VL  FDA's  ECiT  Task  Force  Analysis  and 
Resulta 

FDA  formed  a  Task  Force  to  examine 
and  review  the  scientific  literature 
pertaining  to  ECT  for  the  period  of  1982 
through  1968.  The  Task  Force  was  to 
determine  what  evidence  exists  for  or 
against  redassification  for  any  or  all  of 
the  following  conditions:  severe 
depression,  qiania,  and  schizophrenia. 
The  APA  submissions,  the  New  York 
Academy  of  Sdences  Proceedings,  the 
National  Institute  of  Health  Consensus 
Development  Conference  Report  and ' 


over  200  other  pertinent  artides  were 
reviewed  (Ref.  104). 

The  literature  reviewed  contained  a 
preponderance  of  evidence  supporting 
the  use  of  ECT  in  the  treatment  of 
severe  depression.  Although  there  is 
some  evidence  to  support  the  use  of  ECT 
in  certain  specific  cases  and  sul>sets  of  ^ 
acute  onset  therapy  resistant 
schizophrenia.  FDA's  Task  Force 
beUeves  that  die  quantity  and  quality  of 
these  data  are  insu£Bdent  to  support 
redassification  of  ECT  for  this 
indication.  There  is  also  recent  evidence 
inprospective  studies  that  induction  of 
remission  of  manic  episodes  using 
bilateral  ECT  may  be  as  or  more 
effective  than  drug  therapy,  however, 
the  quantity  of  this  data  is  insufficient  to 
support  reclassification  of  the  device 
fi^om  dass  III  into  class  II  for  this 
indication. 

Even  in  the  treatment  of  severe 
depression,  many  questions  remain 
about  the  method  of  use  of  ECT.  It  is 
clear  that  memory  loss  occurs,  in 
particular,  some  permanent  loss  of 
short-term  memory  relating  to  the  period 
during  which  the  treatment  is  given,  and 
apparently  also  some  temporary  loss  of 
long-term  memory.  However,  permanent 
effects  on  memory  functioning  should 
not  occur  and  costive  functioning 
appears  to  be  unaffected  by  ECT.  The 
variability  in  treatment  modalities  and 
patients  makes  it  difficult  to  seled  a 
single,  universally  effective  modality, 
but  the  evidence  is  dear  that  in  terms  of 
least  side  effects  produced,  a  definite 
priority  order  of  treatments  is  apparent. 
In  other  words,  the  use  of  ECT  should 
progress  as  necessary  bom  unilateral  to 
bilateral  electrode  placement  fit>m 
pulse  to  sine  wave  energy,  and  from 
subcritical  to  minimtun  amount  of 
energy  needed  to  induce  seiziu^  activity. 

The  questions  of  possible  damage 
caused  by  ECT,  the  damage  thresholds, 
and  margin  of  safety  for  each  modality 
and  various  intensity  levels  remain 
unanswered  by  the  information 
reviewed  by  the  Task  Force.  Current 
available  evidence  does  not  indicate 
gross  structural  damage;  however,  it 
does  indicate  that  the  risk  of  brain 
changes  is  outweighed  by  the  benefits. 

Based  on  its  independent  review  of 
the  scientific  literature,  the  Task  Force 
recommended  that  the  ECT  device  be 
reclassified  from  calss  III  into  class  II 
only  for  severe  depression,  and  that 
such  redassification  become  effective 
upon  the  effective  date  of  a  performance 
standard  established  for  the  device.  For 
use  in  any  condition  other  than  severe 
depression,  the  Task  Force 
recommended  that  the  device  remain  in 
dass  in  and  have  approved  applications 
for  premarket  approval 


In  addition  to  others.  FDA  consulted 
with  NIMR  The  agency  has  made  some 
minor  changes  per  their  comments.  They 
will  be  commenting  more  substantively 
during  the  offidal  comment  period. 
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Vm.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

K.  Economic  Impact 

The  ^ril  5, 1983,  notice  of  intent 
invited  interested  persons  to  comment 


on  the  economic  impact  of  the 
reclassification  of  the  ECT  device  for 
treating  severe  depression  and 
schizophrenia  fix)m  class  ni  into  class  II. 
None  of  the  comments  received 
mentioned  any  adverse  economic 
impact.  Generally,  reclassificatidn  of 
preamendments  devices  from  class  III 
into  class  n  should  not  have  any 
adverse  economic  impact  because 
manufacturers  are  relieved  of  the  cost  of 
complying  with  the  premarket  approval 
requirements  in  section  515  of  the  act 
Although  there  may  be  offsetting  costs 
that  a  manufacturer  of  the  device  could 
incur  to  comply  with  the  provisiotis  of  a 
performance  standard  under  section  514 
of  the  act  (21  U.S.C.  360d),  the  economic 
impact  would  be  the  result  of  actions 
taken  to  comply  with  the  standard  and 
not  the  act  of  reclassification,  and 
would  likely  not  exceed  costs  that  may 
be  associated  with  the  device  in  its 
present  regulatory  classification. 
Nonetheless,  the  economic  impact  of  the 
establishment  and  promulgation  of  a 
performance  standard  will  be  assessed 
prior  to  its  actual  proposal  as  part  of  the 
agency's  regulatory  planning  process 
imder  Executive  Order  12291. 

After  considering  the  economic 
consequences  of  reclassifying  the  device 
as  discussed  above,  FDA  concludes  that 
this  proposal  would  not  be  a  major  rule 
as  specified  in  Executive  Order  12291. 
Further,  the  agency  certifies  under  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354],  that  the  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may,  on  or  before 
November  6, 1990,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  this  proposal.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

list  of  Subjects  in  21  CFR  Part  882 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  882  be  amended  as  follows: 

PART  882-NEUROLOQICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 


36580  Federal  Register  /  Vol.  55.  No.  172  /  Wednesday,  September  5.  1900  /  Proposed  Rules 


AadMxity:  Sea.  501, 5ia  513. 515. 52a  701 
of  the  Fedoal  Food.  Dtog.  and  Connetic  Act 

(21  U.&C  SSI,  sea  aaoc  aeoe,  aoof.  sn). 

2.  Section  882.5940  is  revised  to  read 
as  follows: 

S8S2.SMt 


(a)  EhctrooKivulMive  therapy  device 
intended  fm  use  in  treating  mofat 
depressive  episode  with  meitmcholio — 
(1)  Uentificatron.  An  electrocoavnlsive 
tbetaiqf  device  is  a  device  intended  for 
use  in  treating  major  depressive  episode 
with  melancfaotia  (severe  deiwesstMi).  as 
defined  in  the  "Diagnostic  and 
Statistical  Manual  of  Mental  Disorders'* 
(DSM-m-R;  1987)  of  the  American 
Psychiatric  Association,  by  inducing  in 
the  patient  a  major  motor  seizure  by 


appljnng  a  brief  intense  electrical 
cmrent  to  die  patient*  s  head. 

(2)  Classification.  Class  II 
(performance  standards). 

(3)  Effective  date.  The  device 
identified  in  paragraph  (a)(1)  of  this 
section  shall  remain  in  class  ID  ontil  the 
effective  date  of  a  final  perfbnnance 
standard  promulgated  imder  the 
procedures  of  section  514  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

(b)  EJectroconvuhive  therapy  device 
intended  far  use  in  treating  any 
condition  other  than  major  depressive 
episode  with  melancholia — (1) 
Identification.  An  electroconvulsive 
therapy  device  is  a  device  intended  for 
use  in  treating  any  psychiatric  conditim 
other  than  major  dq;ms8ive  episode 


with  melancholia  (severe  depression),  as 
defined  in  die  "Diagnostic  and 

Statistical  Manual  of  Mental  Disorders'* 
(D^MII-^- 1967)  of  the  American 
Psychiatric  Association,  by  inducing  in 
the  patient  a  major  motor  seizure  by 
applying  a  brief  intense  electrical 
current  to  the  patient's  head. 

(2)  Classification,  Class  III  (premaket 
approval). 

(3)  Date  PAfA  or  notice  of  completion 
of  a  POP  is  required.  No  effective  date 
has  been  established  of  die  requirement 
for  premaricet  approval.  See  S  882.3. 

Dated:  tune  a  MOOl 

Acting  Commisaiorter  of Pbod  And  Drags. 
[FR  Doc.  90-20750  Filed  »-4-00(  &45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Feoeral  AvtoHon  AdmMstratlofi 

14CFRPart»1 

[Doelnl  N&  HSZn  NoHm  Na  90-21] 

RtN212»-A05» 

Opwation  Ovw  tlw  Mgh  Smw  and 
WNhki  tlw  North  Atlantic  Mlnliiiuiii 
Na¥loallonParfonnanf8paclflcatlon 
AirsfMce. 

aocncy:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 


r.  The  Federal  Aviation 

Administration  (FAA)  is  considering 
developing  a  regulation  that  would 
establish  requirements  for  operation  of 
U.S.-regi8tered  general  aviation  aircraft 
consistent  with  International  Civil 
Aviation  Organization  (ICAO) 
navigation  requirements  for  flight  over 
the  high  seas.  These  requirements  would 
promote  safe  operation  of  U.S.- 
registered  general  aviation  airplanes 
within  Minimum  Navigation 
Perfoimance  Specification  (MNPS) 
airspace.  These  requirements  would 
also  provide  safety  standards  for 
operation  of  U.S.-registered  general 
aviation  aircraft  outside  the  airspace  of 
the  United  States,  beyond  the  service 
range  of  ICAO  Standard  NAVAID'S 
(VOR.  VOR/DME.  NDB).  and  beyond 
the  coverage  of  Air  Traffic  Service 
(ATS)  radar.  The  requirements  would 
apply  only  to  operations  over  the  high 
seas. 

DATn:  Comments  must  be  received  on 
or  before  January  3, 1900. 
AOOMsao:  Comments  on  this  advance 
notice  of  proposed  rulemaking  should  be 
mailed  or  delivered,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel  Attention:  Rules 
Docket  (AGC-10).  Room  915-G,  Docket 
No.  28327, 800  Independence  Ave.,  SW.. 
Washington.  DC  20591. 

Comments  may  be  examined  in  the 
Rules  Docket  Room  915-G,  weekdays 
(except  Federal  holidays)  between  8:30 
andSpjn. 

RM  RmTMBI  agOIUKUTlOW  CONTACR 

Mr.  William  T.  Cook.  General  Aviation 
and  Commercial  Divisioa  (AFS-850). 
Federal  Aviation  Administration.  800 
Independence  Ave.  SW..  Washington. 
DC  20601:  telephone:  (202)  267-3840. 
au^PiomiTAiiv  mromiATKM: 
Comments  Invited 

This  advanced  notice  of  proposed 
rulemaking  (ANPRM)  is  being  issued  in 
accordance  with  the  FAA's  policy  of 
encouraging  early  public  participation  in 


rulemaking  proceedings.  An  ANPRM  is 
issued  when  there  is  a  need  or  a 
requirement  to  consider  rulemaking  but 
reasonable  outside  inquiry  and  FAA 
resources  do  not  provide  a  sufficient 
basis  upon  which  to  propose  a  specific 
course  of  action.  It  is  helpful,  therefore, 
to  invite  public  participation  in 
identifying  and  selecting  a  course  of 
action  before  a  Notice  of  Proposed 
Rulemaking  (NFRM)  is  developed  and 
issued. 

All  interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impacts  that  might  result  from  adoption 
of  the  proposals  contained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number,  and  be  submitted  in  triplicate  to 
the  address  noted  previously  in  the 
"Address"  section  of  this  document  All 
conununicationa  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  any  proposed  rules  that 
may  follow  this  advance  notice.  The 
proposals  contained  in  this  advanced 
notice  may  be  changed  as  a  result  of 
comments  received  from  the  public.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket  in 
Room  916  of  the  FAA  Building,  bodi 
before  and  after  the  closing  date.  A 
report  summarizing  the  public  comments 
concerning  this  advance  notice  will  also 
be  available  for  review  in  the  Rules 
Docket  Commenters  wishing  to  have 
the  FAA  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  %vith  their  comments 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  Number  26327." 
The  postcard  will  be  dated,  time 
stamped,  and  returned  to  the  commenter 
by  the  FAA. 

Availabifity  of  ANPRM 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  (APA-430).  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify  the 
docket  number  of  this  notice.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  notices  should  request  a 
copy  of  Advisory  Circular  (AC)  No.  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 


Background 

The  reduction  of  air  traffic  control 
lateral  separation  in  oceanic  airspace 
fit>m  120  nautical  miles  (nm)  to  60  nm 
and  the  establishment  of  MNPS  airspace 
was  proposed  on  a  worldwide  basis  at 
ICAO's  9th  Air  Navigation  Conference 
in  1977.  Pursuant  to  action  by  ICAO  on 
December  29, 1977,  designating  certain 
airspace  over  the  North  AUantic  as 
MNPS  airspace,  the  FAA  designated 
MNPS  airspace  in  appendix  C  of  part  91 
(42  FR  e488a  December  29, 1977). 

Appendix  C  defines  MNPS  airspace 
and  S  91.705  provides  operating 
requirements  for  that  airspace.  On 
August  24, 1983,  ICAO  revised  North 
Atlantic  (NAT)  MNPS  airspace 
boundaries.  In  Amendment  91-193  (50 
FR  51193,  December  13, 1985),  the  FAA 
revised  the  description  of  MNPS 
airspace  in  appendix  C  of  part  91  of  the 
Federal  Aviation  Regulations  (FAR)  to 
coincide  with  the  revised  ICAO 
description  of  MNPS  airspace. 

Appendix  C  of  part  91  states,  in 
pertinent  part,  that  NAT  MNPS  airspace 
is  that  volume  of  airspace  between  flight 
level  275  and  flight  level  400  extending 
between  latitude  27  degrees  north  and 
the  North  Pole,  bounded  in  the  east  by 
the  eastern  boundaries  of  control  areas 
Santa  Maria  Oceanic  Shanwick 
Oceanic  and  Reykjavik  Oceanic;  and  in 
the  west  by  the  western  boundary  of 
Reykjavik  Oceanic  the  western 
boundary  of  Gander  Oceanic  and  the 
western  boundary  of  New  York 
Oceanic  excluding  the  areas  west  of  60 
degrees  west  and  south  of  38  degrees  30 
minutes  north. 

The  objective  behind  the  designation 
of  MNPS  airspace  is  to  provide  for  safe 
separation  of  aircraft  and  to  enable 
operators  to  derive  maximum  economic 
benefit  from  the  improvement  in 
navigation  performance  demonstrated  in 
recent  years.  The  reduction  in 
separation  made  possible  by  the 
designation  of  MNPS  airspace  results  in 
benefits  to  users  of  the  NAT  Organized 
Track  System  (OTS)  by  providing 
additional  tracks  nearer  the  optimum 
(time)  track.  The  MNPS  airspace 
designation  has  also  provided  for  more 
efficient  separation  of  the  ever- 
increasing  random  general  aviation 
traffic  that  utilizes  the  airspace. 

The  NAT  MNPS  airspace  is  one  of  the 
most  heavily  used  oceanic  airspace 
areas  in  the  world  due  to  the  large 
number  of  flights  traveling  between 
North  America  and  Europe.  Therefore, 
minimum  navigation  performance 
specifications  have  been  developed  and 
implemented  by  ICAO  for  aircraft 
operating  in  that  designated  airspace. 


ICAO  member  nations,  called  States  of 
RegiBtry  (Stales),  are  required  to  ensure 
diat  their  airomft  dut  faitend  to  be 
operated  within  MNPS  airspace  possess 
a  qtedfic  navlgtitional  performance 
capability,  and  that  fli^t  crews  use 
internationally  approved  standard 
operating  procedures  to  enable  to  the 
flight  to  adhere  to  assigned  routes 
within  the  stringent  requirements  of 
MNPS.  In  additioa  there  are 
contingency  procedures  specific  to  the 
airspace  that  must  be  known  and  used 
by  pilots.  Authorization  by  States  after 
confirmation  that  the  aircraft  meets  the 
minimum  navigational  performance 
specification  is  required  to  operate 
within  MNPS  airspace. 

Amendment  91-144  (42  FR  64880. 
December  28, 1977)  provides  that  no 
person  may  operate  a  dvil  aircraft  of 
U.S.  registiy  in  the  NAT  MNPS  airspace 
imless  that  aircraft  has  approved 
navigation  performance  capabilify 
meeting  the  standards  adopted  by 
ICAO.  The  navigation  performance 
capabilify  as  required  by  i  91.705  and 
section  2  of  appendix.C  of  part  91  of  the 
FAR  is  as  follows: 

(a)  The  standard  deviation  of  lateral 
track  errors  shall  be  less  than  6.3  NM 
(11.7  Km).  Standard  deviation  is  a 
statistical  measure  of  data  about  a  mean 
value.  The  mean  is  zero  nautical  miles. 
The  overaU  form  of  data  is  such  that  the 
plus  and  minus  of  1  standard  deviation 
about  the  mean  encompasses 
approximatefy  68  percent  of  the  data 
and  plus  or  minus  2  deviations 
encompasses  approximately  95  percent 

(b)  llie  proportion  of  the  total  flight 
time  spent  by  aircraft  30  NM  (55.6  Km) 
or  more  off  ti^e  cleared  track  shall  be 
less  than  5.3  X  10~*  Oess  than  1  hour  in 
1,887  flight  hours). 

(c)  The  proportion  of  the  total  flight 
time  spent  by  aircraft  between  50  NM 
and  70  NM  (92.6  Km  and  129.6  Km)  off 
the  cleared  track  shall  be  less  than  13  X 
10~*  (less  than  1  hour  in  7.693  fli^t 
hours). 

According  to  Working  Paper  33  bom 
the  September.  1968  meeting  of  the 
North  Adantic  Systems  Planning  &oup 
of  ICAO  (wMch  has  responsibilify  for  all 
aviation  activities  pertaining  to  the 
North  Adantic).  Ae  error  rate  in  MNPS 
airspace  on  the  OTS  for  general  aviation 
operations  is  estimated  to  be  not  greater 
than  16  for  every  10,000  crossings.  The 
error  rate  for  military  and  commercial 
operations  is  estimated  to  be  5.4  and  1.4, 
respectively,  for  every  10,000  crossings. 
(The  general  aviation  error  rate  is  2.9  to 
11.4  times  higher  than  for  military  and 
commercial  operations). 

The  ettoff  rate  in  MNPS  airspace  on 
random  routes  for  general  aviation 
opoations  is  estimated  to  be  78  for 


every  lOiOOO  crossings.  The  error  rate  for 
military  and  commercial  operations  is 
expected  to  be  14  and  S.2,  respectively, 
for  every  iOJOOO  operations. 

This  information  shows  diat  general 
aviation  opoators  accxwnt  for  a 
disfvoportionatdy  large  percent  of  the 
total  errors.  Additionally,  the  Working 
Paper  shows  that  the  number  of  errors 
are  also  increasing  disproportionately 
with  general  aviation  aircraft  traffic 

ilicr6&868 

ICAO's  NAT  SPG  is  evaluating 
aircraft  operattms  in  oceanic  areas  in 
an  effort  to  further  reduce  air  traffic 
separation  requirements.  However,  the 
recent  increase  in  the  number  of  U.S.- 
registered  general  aviation  aircraft 
oceanic  navigational  errors  has 
concerned  diat  NAT  SPG  and  direatens 
to  require  an  increase  in  separation 
standards. 

The  MNPS  concept  includes  the 
premise  that  each  operator  flying  in 
MNPS  airspace  must  have  prior 
audiorization  from  the  civil  aviation 
authorify  of  the  State  in  which  die 
aircraft  is  registered.  Because  it  has 
become  popular  for  operators  of  one 
State  to  make  lease  arrangements  for 
aircraft  registered  in  another  State,  it 
has  become  necessary  for  each  State  to 
require  each  operator  and  its  aircraft  to 
receive  specific  authorization  to  operate 
in  MNPS  airspace.  In  addition,  the 
following  obligations  have  been  placed 
on  operators  after  receiving 
authorization  to  operate  in  MNPS 
airspace: 

(1)  The  approved  aircraft  minimum 
navigation  installation  must  be 
serviceable  and  must  have  been 
checked  for  accuracy  prior  to  entry  into 
MNPS  airspace.  If  subsequent  lade  of 
servlceabilify  reduces  the  navigational 
capabilify  below  the  required  minimum 
for  MNPS  operations  after  entry  into 
MNPS  airspace,  then  the  controlling  air 
traffic  control  (ATC)  unit  must  be 
advised  so  as  to  allow  for  any  necessary 
adjustments  of  separation  from  adjacent 
aircraft  The  deviation  authorify  in 
appendix  C.  section  3,  of  part  91  of  the 
FAR  diat  would  permit  ATC  to 
authorize  an  aircraft  operator  to  deviate 
from  the  requirements  of  §  91.705  is 
intended  for  this  situation  and  is  only 
appropriate  in  U.S.  airspace,  New  York 
Flight  Information  Region  (FIR). 

(2)  Pilots  must  adhere  to 
internationally  approved  standard 
operating  procedures  while  in  MNPS 
airspace.  Except  In  an  emergency, 
deviation  from  the  ATC-deared  track 
must  not  be  made  widiout  prior 
approval  of  the  controlling  ATC  unit 

(3)  Thoe  most  be  a  Ugh  standard  of 
aircrew  disdptine  in  entering, 
monitoring,  and  cross  checking  data  in 


the  automatic  nevigatian  systems  to 
prevent  errors  arising  from  erroneoos 
waypoint  entries. 

(4)  There  must  be  a  hi^  standard  of 
coordination  between  aircrews  and 
ATC  units  to  ensure  that 
tnifviwWstsBdings  over  the  route  to  be 
flown  do  not  occur. 

To  ensure  that  safefy  is  not 
compromised  through  failure  of 
operators  to  meet  the  conditions  set 
forth  above,  contracting  States  are 
required  to  take  appropriate  action 
concerning  operators  who  fail  to  meet 
the  navigation  specifications,  including 
restricting  flight  or  withdrawing 
approval  of  those  operators  to  fly  in  the 
NAT  MNPS  airspace. 

Part  I:  General  Aviation  Aircraft 
Operating  in  MNPS  Airspace 

Air  carrier  and/or  operators  certified 
under  parts  121. 125.  or  135  of  die  FAR 
are  required  to  ensure  that  aircraft 
intended  to  be  operated  within  MNPS 
airspace  possess  appropriate 
navigational  equipment  and  that  flight 
crews  use  proper  procedures  to  enable 
the  flight  to  adhere  to  assigned  routes 
within  the  stringent  requirements  of 
MNPS.  This  is  accomphshed  through  die 
requirements  of  operations 
specifications  and  subsequent  training 
programs.  The  FAA  has  determined  that 
regulations  for  operators  of  U.S.- 
registered  general  aviation  aircraft  that 
intended  to  operate  vvithin  the  MNPS 
airspace  under  part  91  of  the  FAR  are 
not  adequate  to  ensure  an  equivalent 
level  of  safefy.  There  are  no  provisions, 
for  example,  in  part  91  of  the  FAR,  to 
establish  operations  specifications  or  a 
training  program. 

Section  91.705  of  die  FAR  states,  in 
pertinent  part  that  no  person  may 
operate  a  dvil  aircraft  of  U.S.  registiy  in 
MNPS  airspace  unless  the  aircraft  has 
approved  navigation  performance 
capabUify  which  complies  with  the 
requirements  of  appendix  C  of  part  91. 
Some  operators  submit  to  an  inspection 
of  their  equipment  at  an  appropriate 
FAA  district  office,  and  obtain  a 
certificate  of  authorizatiwi  to  operate  in 
MNPS  airspace  while  odiers  operate  in 
MNPS  airspace  witiiout  such  approval. 
Additionally,  f  91.705  does  not  require 
training  or  testing  of  the  airmen  who 
operate  the  navigation  equipment. 

tf  diere  is  an  excessive  number  of 
erron,  it  may  become  necessary  for 
ICAO  to  consider  increasing  separation 
standards  for  all  aircraft  until 
improvement  has  been  achieved.  This 
action  would  impose  a  severe  economic 
hardship  upon  many  users  of  this 
airspace.  Member  States  of  ICAO  have 
voiced  concern  over  die  increased 
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number  of  navigation  errors  by  U.S.- 
registered  general  aviation  aircraft 
operating  in  MNPS  airspace.  The  FAA 
considers  it  important  to  take 
appropriate  steps  to  rectify  this 
situation. 

Part  II:  General  Aviation  Aircraft 
Operating  Over  the  High  Seas  Other 
Than  in  MNPS  Airspace 

Notwithstanding  the  increased  traffic 
in  MNPS  airspace,  the  vast  majority  of 
general  aviation  U.S.-registered  aircraft 
operating  over  the  high  seas  do  so 
outside  MNPS  airspace.  These 
operations  include  single  and 
multiengine  aircraft  over  the  Atlantic. 
Pacific.  Caribbean  and  virtually  aU 
remaining  areas  of  the  high  seas.  While 
conditions  atid  ensuring  problems  when 
operating  an  aircraft  over  the  North 
AUantic  in  the  winter  may  vary  from 
those  over  the  Pacific  Ocean  or 
Caribbean  in  the  summer,  basic 
navigation  performance  requirements 
are  the  same.  Very  special  situations 
and  problems  are  encountered  with 
flights  in  areas  of  few  or  no  ICAO 
Standard  NAVAID'S. 

Section  91.511  of  the  FAR  specifies 
radio  equipment  for  overwater  operation 
for  U.S.-regi8tered  large  and  turbine- 
powered  multiengine  airplanes.  There 
are  no  such  requirements  for  U.S.- 
registered  small  general  aviation  aircraft 
operating  over  the  high  seas. 

Member  States  of  ICAO  have  reported 
an  increasing  number  of  U.S.-registered 
general  aviation  aircraft  becoming  lost, 
disoriented,  or  low  on  fuel.  A  search  and 
rescue  effort  frequenUy  becomes 
necessary.  In  addition  to  being 
prohibitively  costly,  an  increased 
number  of  ditchings  and  fatalities  have 
been  reported. 

A  special  meeting  of  ICAO 
representatives  was  held  in  Reykjavik. 
Iceland  on  May  10  and  11, 1989.  to 
consider  the  safety  of  general  aviation 
aircraft  flights  over  the  NAT  region  in 
other  than  MNPS  airspace. 

Representatives  from  Iceland  reported 
that  International  General  Aviation 
(IGA)  flights  within  Reykjavik  Conbt>l 
area/flight  information  area  (Common 
Traffic  Advisory/FIR)  in  1987  accounted 
for  some  a%  of  the  total  international 
flights  through  the  area.  Although  not  a 
great  proportion  of  the  total  traffic,  IGA 
flights  nevertheless  require  relatively 
greater  attention  by  ATS  staff  than  the 
remainder  of  the  traffic.  In  fact  all 
search  and  rescue  operations  over  the 
ocean  horn  Iceland  recendy  have  been 
directed  towards  IGA  flights.  Today, 
most  of  the  Search  and  Rescue  (SAR) 
actions  from  Iceland  are  associated  with 
what  appears  to  be  inexperience  or  lack 
of  planning  by  some  IGA  pilots.  This  is 


evident  by  the  number  of  rescue 
intercepts  of  aircraft  straying  from  their 
planned  track,  being  uncertain  of  their 
position,  and  running  out  of  fuel,  causing 
inability  to  reach  their  destinations  or 
arrival  with  little  or  no  reserve  fuel 
remaining.  Fatal  accidents  involving 
IGA  aircraft  have  been  increasing.  In 
view  of  its  geographical  position, 
Iceland  is  very  much  affected  by  these 
events,  which  place  a  heavy  burden  on 
its  SAR  services. 

Like  all  other  NAT  states, 
representatives  from  Denmark  reported 
that  they  have  encounterd  the  various 
problems  involved  in  the  provision  of 
ATS  and  SAR  service  to  IGA  aircraft 
crossing  the  NAT  region.  IGA  flights  in 
the  Sondrestrom  FIR  account  for 
approximately  3.6%  of  the  flights 
conducted  under  both  instrument  and 
visual  flight  rules  (IFR/VFR)  below  FL 
195.  Nevertheless,  they  constitute  about 
82%  of  the  expenses  for  aviation  SAR 
services.  The  general  reasons  for  the 
alerts,  searches,  and  fatalities,  according 
to  the  Danish  representatives,  are  poor 
planning,  poor  navigation,  insufficient 
fuel,  and  lack  of  knowledge  of  the 
northern  NAT  region  flying 
environment. 

Representatives  from  Canada 
reported  that  investigations  conducted 
of  incidents  and  accidents  involving 
IGA  aircraft  in  the  NAT  region  show 
that  the  main  problem  is  inexperienced 
pilots. 

Representatives  from  the  United 
States  reported  that  although  the 
number  of  IGA  aircraft  flights  in  the 
NAT  is  small,  these  flights  are 
responsible  for  generating  virtually  aU  of 
the  search  and  rescue  operations  over 
the  ocean. 

Flights  over  the  Pacific  are  often  of 
even  longer  duration  with  similar 
problems  magnified  by  the  greater 
distances.  U.S.-registered  general 
aviation  aircraft  are  operated  over  these 
distances  (often  with  long-range  fuel 
tanks),  often  with  inexperienced  and 
untrained  pilots.  Additionally,  single- 
engine  and  multiengine  aircraft  are 
frequentiy  operated  across  the  Pacific 
with  inadequate  navigation/ 
conununication  equipment  Several 
general  aviation  pilots,  for  example, 
were  reported  to  have  flown  across  the 
Pacific  to  Hawaii  with  only  LORAN 
navigation  equipment  only  to  discover, 
while  en  route,  Uiat  there  is  no  LORAN 
NAVAID  coverage  in  this  area.  Other 
pilots  have  unsuccessfully  attempted  to 
cross  with  unapproved  Global 
Positioning  (GPS)  navigation  equipment 

Amendment  91-101  established 
subpart  D  of  part  91  of  the  FAR  (37  FR 
14758,  July  25, 1972),  which  prescribes 
general  operating  rules  for  large  and 


turbojet-powered  multiengine  airplanes. 
Section  91.511  of  subpart  D  specifically 
prescribes  operable  radio 
commimication  and  navigational 
equipment  appropriate  to  the  facilities  to 
be  used  when  the  flight  is  over  water  for 
more  than  30  miinutes  flying  time  or  is 
100  nautical  miles  bova.  the  nearest 
shoreline.  Notwithstanding  the 
requirements  placed  on  large  and 
turbojet-powered  airplanes,  there  are  no 
such  requirements  for  U.S.-registered 
small  general  aviation  aircraft  operating 
in  the  same  environment  However, 
§  91.703(a)(1)  states,  in  pertinent  part 
that  when  over  the  high  seas,  operators 
of  U.S.-registered  aircraft  must  comply 
witii  ICAO  Annex  2. 

The  FAA  has  determined  that 
appropriate  steps  should  be  taken  to 
rectify  this  apparent  disparity. 

Proposed  Actions 

The  purpose  of  the  proposed 
amendment  is  to  promote  the  safe 
operation  of  U.S.-registered  general 
aviation  aircraft  over  the  high  seas  and 
within  MNPS  airspace.  AdditionaUy, 
this  amendment  would  provide 
regulatory  support  to  ICAO  navigation 
requirements  established  for  flight 
through  international  oceanic  airspace 
or  over  the  high  seas. 

The  proposed  amendment  addresses 
two  broad  subjects:  (1)  The  operation  of 
U.S.-registered  general  aviation  aircraft 
in  MNPS  airspace:  and  (2)  the  operation 
of  U.S.-registered  general  aviation 
aircraft  over  the  high  seas  not 
designated  as  MNPS  airspace. 

Part  I:  U.S.  Registered  General  Aviation 
Aircraft  Operating  in  MNPS  Airspace 

In  establishing  the  MNPS  concept  it 
was  decided  by  ICAO  that  all  operators 
desiring  to  operate  in  MNPS  airspace 
must  show  that  navigation  equipment  to 
be  used  is  capable  of  continuously 
complying  with  the  required 
specifications  set  forth  in  appendix  C  of 
part  91  of  the  FAR. 

Operators  certificated  under  parts  121, 
125.  and  135  of  the  FAR  must  receive 
authorization  frt)m  the  FAA  in  their 
operations  specifications  and  normally 
fly  a  validation  flight  prior  to  conducting 
flights  into  MNPS  airspace.  In  order  to 
obtain  the  required  operations 
specifications,  an  operator  must  have  an 
approved  inspection  program  for  the 
applicable  equipment  and  an  approved 
training  program  for  its  crews. 

To  accomplish  the  same  level  of 
safety  for  operators  of  U.S.-registered 
general  aviation  aircraft  desiring  to 
operate  in  MNPS  airspace  under  part  91 
of  the  FAR,  the  FAA  proposes  to  amend 
part  91  to  require  an  operator  to  obtain  a 


letter  of  authorization  from  an  FAA 
flight  standards  district  ofBce. 

Advisory  Circular  (AC)  No.  91-49. 
dated  August  23. 1977.  "General 
Aviation  Procedures  for  Flight  in  North 
Atlantic  Minimum  Navigation 
Performance  Specificatimis  Airspace," 
sets  forth  acceptable  means  for  persons 
operating  under  part  91  of  the  FAR  to 
obtain  an  authorization  to  operate 
within  MNPS  airspace.  Based  on  such 
subjects  as  training  of  pilots/crew 
members  and  information  received  in 
response  to  this  ANPRM.  the  FAA  may 
amend  AC  No.  91-49. 

Part  II:  General  Aviation  Aircraft 
Operating  Over  the  High  Seas  Other 
Than  in  MNPS  Airspace 

The  FAA  has  determined  that 
tniniimim  safety  standards  should  be 
established  for  all  U.S.-registered 
general  aviation  aircraft  operating  over 
the  high  seas  other  than  in  MNPS 
airspace  rather  than  limiting  these 
safety  standards  to  large  and  turbine- 
powered  multiengine  airplanes. 

Accordingly,  the  FAA  is  considering 
an  amendment  to  part  91  of  the  FAR  to 
require  an  operator  to  obtain  a  letter  of 
authorization  to  operate  a  U.S.- 
registered  general  aviation  aircraft 
outside  the  airspace  of  the  United 
States,  and  beyond  the  service  range  of 
ICAO  Standard  NAY  AID'S  and  beyond 
the  coverage  of  ATS  radar.  An  operator 
would  be  able  to  apply  for  a  letter  of 
authorization  bom  an  FAA  flight 
standards  district  office.  Assisted  by 
information  received  in  response  to  the 
ANPRM.  the  FAA  may  draft  an  advisory 
circular  to  set  forth  recommended 
procedures  for  an  operator  desiring  to 
operate  as  described  above. 

Issues  for  Public  Consideration 

The  FAA  requests  the  participation  of 
all  interested  persons,  and  the 
identification  of  data,  literature, 
statistics,  research  papers,  or  other 
documents  available  in  the  private 
sector,  that  may  be  relevant  to  the 
issues  involved  in  Part  L  General 
Aviation  Aircraft  Operating  in  MNPS 
Airspace,  and/ or  Part  II:  General 
Aviation  Aircraft  Operating  Over  the 
High  Seas  Other  Than  in  MNPS 
Airspace.  Public  participation  will  allow 
the  FAA  to  consider  thoroughly  the 
topics  specifically  contained  in  this 
notice.  All  comments  will  be  reviewed 
and  considered  in  any  future 
rulemakings  by  the  FAA  regarding  these 
subjects. 

Interested  persons  are  invited  to 
express  views  and  to  make 
recommendations  for  regulatory 
dianges.  The  issues  and  topics  for 
discussion  hove  been  identified  on  the 


basis  of  amendments  previous^ 
adopted  by  the  FAA,  petitions  for 
exemption,  and  information  obtained 
from  member  States  of  ICAO. 

Participants  also  should  address  any 
economic  consequences  (e.g., 
implementation  costs,  potential  savings) 
of  the  proposals  contained  in  this 
ANFRM  and  any  changes  they 
recommend  as  welL  The  FAA 
encourages  those  persons  submitting 
comments  to  incluide  any  source  of 
supporting  data  that  may  be  applicable 
to  the  views  or  recommendations. 

Although  the  FAA  has  considerable 
data  on  many  of  the  recommendations 
and  questions  listed  below,  any 
additional  data  that  the  public  may  have 
on  these  recommendations  is  requested. 
Additionally,  the  FAA  notes  that 
comments  on  this  ANPRM  as  well  as 
ccHuments  on  any  subsequent  notices 
may  be  incorporated  into  an  AC  rather 
than  into  a  regulation.  Accordingly,  the 
FAA  invites  comments  on  the  following 
specific  topics,  among  others: 

Part  1:  General  Aviation  Aircraft 
Operating  in  MNPS  Airspace 

a.  Should  an  additional  maintenance 
program  be  required  for  general  aviation 
airplane/navigation  equipment  to 
operate  in  MNPS  airspace?  If  so,  what 
elements  should  such  a  program 
contain? 

b.  Should  a  test  be  required  for 
general  aviation  airplane/navigation 
equipment  to  operate  in  MNPS  airspace? 
If  so,  what  should  be  tested? 

c.  Are  special  qualifications  required 
to  be  a  pUot-in-command/crew  to 
operate  a  general  aviation  aircraft  in 
MNPS  airspace?  What  are  they? 

d.  Should  a  training  program  be 
required  for  a  pilot-in-command/crew  to 
operate  a  general  aviation  aircraft  in 
MNPS  airspace?  If  so,  what  should  it 
contain? 

e.  Should  a  validation  program  be 
required  for  a  pilot-in-command/crew  to 
verify  that  a  general  aviation  aircraft 
has  the  navigation  performance 
capability  to  operate  in  MNPS  airspace? 
If  so,  how  could  this  be  done? 

f.  What  application  process  would  be 
most  convenient  to  persons  seeking  a 
letter  of  authorization? 

g.  Should  the  application  process  for  a 
letter  of  authorization  be  different  for 
pilots  planning  short  flights  versus  pilots 
planning  long  flights;  experienced  versus 
inexperienced  pilots:  pilots  planning 
repetitive  flights?  If  so.  how? 

Part  II:  General  Aviation  Aircraft 
Operating  Over  the  High  Seas  Other 
Than  in  MNPS  Airspace 

a.  What  changes  should  the  FAA 
consider  for  the  operation  of  U.S.- 


registerd  general  aviation  aircrafi 
outside  the  airspace  of  the  United  States 
and  beyond  the  service  range  of  ICAO 
Standard  NAVAID's  and  b^ond  the 
coverage  of  ATS  radarf 

b.  What  changes  should  the  FAA 
consider  for  the  navigation  equipment 
and  navigation  performance  capability 
for  the  operation  of  U.S.-registered 
general  aviation  aircraft  outside  the 
airspace  of  the  United  States  and 
beyond  the  service  range  of  ICAO 
Standard  NAVAID's  and  beyond  the 
coverage  of  ATS  radar? 

c  What  changes  should  the  FAA 
consider  for  a  maintenance  program  for 
general  aviation  aircraft/navigation 
equipment  for  the  operation  of  U.S.- 
registered  general  aviation  aircraft 
outside  the  airspace  of  the  United  States 
and  beyond  the  service  range  of  ICAO 
Standard  NAVAID's  and  beyond  the 
coverage  of  ATS  radar? 

d.  What  changes  should  the  FAA 
consider  for  a  testing  program  for 
general  aviation  aircraft/navigation 
equipment  for  the  operation  of  U.S.- 
registered  general  aviation  aircraft 
outside  the  airspace  of  the  United  States 
and  beyond  the  service  range  of  ICAO 
Standard  NAVAID's  and  beyond  the 
coverage  of  ATS  radar? 

e.  What  changes  should  the  FAA 
consider  for  the  qualifications  of  an 
International  General  Aviation  (IGA) 
pilot-in-command/crew  for  the 
operation  of  U.S.-reglstered  general 
aviation  aircraft  outside  the  airspace  of 
the  United  States  and  beyond  the 
service  range  of  ICAO  Standard 
NAVAID's  and  beyond  the  coverage  of 
ATS  radar? 

f.  What  changes  should  the  FAA 
consider  for  a  training  program  for  an 
IGA  pilot-in-command/crew  for  the 
operation  of  U.S.-reglstered  general 
aviation  aircraft  outside  the  airspace  of 
the  United  States  and  beyond  the 
service  range  of  ICAO  Standard 
NAVAID's  and  beyond  the  coverage  of 
ATS  radar? 

g.  What  changes  should  the  FAA 
consider  for  a  testing  program  for  an 
IGA  pilot-in-command/crew  for  the 
operation  of  a  U.S.-registered  general 
aviation  aircraft  outside  the  airspace  of 
the  United  States  and  beyond  the 
service  range  if  ICAO  Standard 
NAVAID's  and  beyond  the  coverage  of 
ATS  radar? 

h.  What  application  process  would  be 
most  convenient  to  persons  seeking  a 
letter  of  authorization? 

L  How  should  the  application  process 
for  a  letter  of  authorization  be  different 
for  pilots  planning  short  versus  long 
flights;  experienced  versus 
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inexperienced  pilot;  pilots  planning 
repetitive  flints? 

Eoonoaik:  Impact  and  Benefits 

Public  conunents  concerning  the 
economic  impact  and  benefits  are 
specificaDy  sought  in  addition  to 
comments  on  the  technical  aspect  of  the 
proposed  amendments. 

Agencies  of  the  Federal  government 
are  required  by  Executive  Order  12291 
to  examine  any  proposed  regulation  to 
ascertain  its  economic  impact  and  to 
adopt  only  tfiose  regulatory  programs  in 
which  potential  benefits  to  society 
clearly  outweigh  the  potential  costs  to 
society.  Any  regulatory  proposal  by  the 
FAA  must  be  accompanied  by  an 
evaluation  quantifyhig  and/or 
qualifying,  to  the  extent  possible,  the 
benefits  and  costs  of  such  proposals. 
Although  the  FAA  does  not  have 
sufficient  information  to  generate 
definitive  costs  at  this  time,  depending 
upon  die  equipment  currently  on  board 
the  aircraft,  the  amount  of  training 
required,  the  rapidly  changing  state-of- 
the-art  of  avionics  equipment,  etc.,  the 
costs  could  vary  from  minimal  to  as 
much  as  $10,000  per  aircraft.  These 
costs,  however,  would  be  incurred  (Mdy 
by  operators  of  airovft  seddng  to  fly 
over  the  high  seas.  The  FAA  will  not 
adopt  any  regulation  unless  costs  will  be 
less  than  benefits.  Therefore,  it  is 
essential  that  comments  for  or  against 
the  proposal  include  die  economic 
impact  as  perceived  by  the  commenter. 
With  this  in  mind,  tiie  FAA  poses  the 
following  econcmiic  questions: 

a.  What  are  the  estimated  costs  of 
adding  communication  and  navigation 
equipment  of  various  capabilities  and 
specifications  to  general  aviation 
aircraft  for  flights  over  the  high  seas? 

b.  What  costs  would  be  involved  in 
obtaining  a  letter  of  authorization  from 


an  FAA  district  office  by  a  general 
aviation  operator  to  undertake  fii^ts 
over  the  hi^  seas? 

c.  What  costs  would  be  required  in  a 
maintenance  program  for  general 
aviation  airplane/nav^tion  equipment 
for  flights  over  the  high  seas? 

d.  What  costs  would  be  required  in  a 
testing  program  for  general  aviation 
airplane/navigation  equipment  tot 
fii^ts  over  the  high  seas? 

e.  What  costs  would  be  required  for  a 
pilot/crew  training  iwogram  to  operate 
general  aviation  aircraft  in  MNPS 
airspace/over  the  high  seas? 

1  What  costs  would  be  involved  in  a 
testing  program  to  test  the  capability  of 
pilot/crew  to  operate  general  aviation 
aircraft  in  MNPS  anvpace/over  the  high 
seas? 

g.  What  boiefits  would  be  achieved 
bom  the  various  requirements  [e.g.. 
added  communicaticm  and  navigation 
equipment  maintenance  programs, 
equipment  testing,  braining,  eta)7  To 
whom  [e.g..  foreign  countries)  would 
these  benefits  secure? 

h.  Small  entities  are  those  small 
businesses  or  small  not-for-profit 
organizations  that  are  independently 
owned  and  own  but  do  not  necessarily 
operate  nine  <»  fewer  aircraft.  How 
would  small  entities  share  in  the 
benefits  and  costs  resulting  from  this 
reulemaking? 

Federalism  Implicatioos 

The  regulations  discussed  herein,  if 
adopted,  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  rsponsibilities 
among  the  various  levels  of  government. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  deteraiined  that  this 
proposal  would  not  have  sufficient 


Reader  Aids 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

CflmcfawioB 

This  ANFRM  seeks  information  from 
interested  persons,  including  operators 
of  general  aviation  aircraft,  instructors, 
pilot  schools,  maintenance  personnel, 
and  the  general  public  in  determining 
what  changes  tlifi  FAA  should  consider 
for  the  operation  of  U.S.-registered 
aircraft  over  the  hi^  seas  in  both  MNPS 
airspace  and  in  airspace  not  defined  as 
MNPS  airspace.  The  FAA  has 
determined  that  this  advance  notice  of 
proposed  rulemaking  is  not  significant 
under  DOT  Regulatory  Policies  and 
Procedures  [44  FR 11034:  February  28, 
1989].  Information  is  being  requested, 
and  no  economic  or  regulatory  impact  is 
imposed  on  any  person  by  this  action.  A 
full  regiilatory  evalution  will  be 
prepared  if  further  rulemaking  is 
warranted  based  on  comments  received 
as  a  result  of  this  notice. 

List  of  Sabjects  in  15  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Aviation  safety. 

Authority:  49  US.C.  1301(7).  1303. 1344. 
1348, 1352  throu^  1355, 1401, 1421  through 
1431, 1471, 1472, 1502. 15ia  1522.  and  2121 
through  2125;  Articles  12, 29. 31,  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat  1180):  42  U.S.C  4321  et  leq.: 
E.0. 11514;  49  U.S.C  108(g)  (Revised  Pub.  L 
97-440,  January  12, 1983). 

Issued  in  Washington,  DC,  on  August  29. 
1990. 

Tbomat  C  Accaidi, 

Acting  Director,  Flight  Standards  Service. 

[FR  Doc  90-20793  Filed  9-4-90;  8.45  am] 
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PnnrfMniMi  «174  af  Septeabw  4i  IBM 
National  DAi(.E.  Day,  1990 

By  the  President  of  the  United  States  of  America 

A  Prodamatioii 

Prevention  remains  one  of  our  most  important  weapons  in  the  Nation's  war  on 
illicit  drugs,  and  all  of  us  must  continue  working  together  to  teach  young 
Americans  about  the  dangers  of  experimenting  with  drugs  and  alcohol.  One 
collaborative  program  that  has  proved  to  be  particularly  effective  is  Project 
D.A.R.E.  (Drug  Abuse  Resistance  Education).  Developed  in  1983  by  the  Los 
Angeles  Police  Department  and  the  Los  Angeles  Unified  School  District,  the 
D.A.R.E.  program  has  brought  together  students,  parents,  educators,  and  law 
enforcement  officers  in  a  concerted  effort  to  help  yoimg  Americans  say  "No" 
to  iUicit  drugs  and  "Yes"  to  life. 

Many  of  our  Nation's  law  enforcement  professionals  have  seen  firsthand  the 
violence,  death,  and  despair  caused  by  drug  and  alcohol  abuse.  Most  tragic 
and  most  frustrating  is  the  devastation  unleashed  upon  children,  whose  great 
potential  and  bright  hopes  for  the  future  are  too  often  laid  to  waste  as  a  result 
of  drug  use.  Through  Ptoject  D.A.R.E.,  specially  trained,  veteran  law  enforce- 
ment officers  provide  classroom  instruction  aimed  at  impressing  upon  children 
the  dangers  of  using  drugs  and  alcohoL 

The  D.A.R.E.  program  not  only  alerts  participants  to  the  perils  of  drug  use,  but 
also  helps  them  to  develop  skills  to  resist  the  subtle  pressures  that  influence 
young  people  to  try  drugs  and  alcohol.  Project  D.A.R.E.  targets  children  in 
kindergarten  throii^  12th  grade — at  ages  when  they  are  most  vulnerable — and 
helps  tfiem  to  develop  self-confidence,  a  sense  of  responsibiUty,  and  respect 
for  our  Nation's  laws. 

The  law  enforcement  officers  who  lead  the  D.A.R.E.  program  also  help  to 
educate  parents  about  the  dangers  and  symptoms  of  drug  and  alcohol  abuse, 
pointing  out  ways  in  which  they  can  help  their  children  to  stay  away  from 
drugs.  For  example,  through  this  innovative  program,  parents  are  reminded 
that  it  is  important  not  only  to  talk  to  their  children,  but  also  to  listen  to  them, 
learning  about  their  troubles  and  fears  and  discerning  their  need  for  guidance 
and  support. 

Since  its  inception  only  7  years  ago,  the  D.A.R.E.  program  has  been  adopted 
by  schools  in  2,000  communities  in  49  States  and  by  the  Department  of 
Defense  Overseas  Dependent  Schools  worldwide.  This  week  we  applaud  the 
success  of  Project  D.A.R.E.  and  salute  the  dedicated  law  enforcement  officers, 
parents,  and  educators  who  are  making  it  work.  We  honor,  too,  in  a  special 
way,  the  enthusiastic  young  participants  who — by  word,  deed,  and  example — 
are  demonstrating  to  other  young  Americans  the  many  great  and  lasting 
rewards  of  staying  drug-free. 

In  recognition  of  the  success  of  Project  D.A.R.E.,  the  Congress,  by  Senate  Joint 
Resolution  281,  has  designated  September  13,  1990,  as  "National  D.A.R.E 
Day"  and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  this  day. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  13. 1990,  as  National  D.A.R.E.  Day.  I 
urge  all  Americans  to  observe  this  day  with  appropriate  programs,  ceremo- 
nies, and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  Fifteenth. 
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UMI 


QrotanJa 
Arizona 

agency:  AgriouItuFal  Maik^i^g  Sennoe. 
AcnoK  Find  rule. 

summart:  TbiB  &ial  rde  atfttKoizes 
expenditores  and  etftabfisbes  an 
assessment  ratefor  tbe  1990-81  Sacal 
year  under  MadcefingOrda  lla.9X0  Sor 
lemons  predated  In  Caiifuriua  jiad 
Arizona.  Fands  (o  admixnster  iMs 
program  are  derived  ^ora  assessmetfts 
on  handlers.  Tins  aefim  is  needed  4n 
order  for  ihe  Lemon  Aiteimstratrre 
Committee  jCcnBmiTte^  {he  agency 
respensfble  for  the  admiiBatraiion  «ff  llie 
order,  to  have  suffident  faadt  to  meet 
the  expenses  ef  operating 'dwpcograia. 
This  fadlftates  program  opnm&ms.  An 
annud  bwi^  of  BxpeBseun  prepared 
by  'fee  Committee  and  sufaaritted  to  flte 
U.S.  Department  of  Alfriuultwe 
(Department)  far  ajqirov^. 
EFFEcnve  DATES:  August  X,  isao, 
through  Jidy  31. 199L 
roil  FURTHER  mroRMATtON  coHncw: 
Beatrix  Aodriguez  Maiitet^g  SpwnitdMt. 
Marketing  Qtder , 
F&  V,  AMS,  USOA.  PjO.  Ben  WMSC  i 
2S24-S,  WaaUagtoo  DC  2P0W  e>Mi; 
telephone:  (20^  475-3881. 
SUPPLEMEMTMIV  MRBBMAfflMt  HbS 

final  rule  is  isaaed  oadarMadteliBg 

Order  No.  910^  €FR  pat  «^ : 

ame 

lemoas^ 

The  siaricfffiai  oaier  is  I 

the/ 

Act  «l  IflSf .  aa  anended  <7  USjC.  4 

674,  heicimfler  ffeien«d  4e  as  tite  AoL 


This  find nlel 
theDapartraeatia^ 
Departmental  Regulatiaai  tSIS-1  jaid  Ac 
criteria  contained  in 'Executive  Order 
iZZ9x  aira  oas  oeen  oewenDiaa^o  be  a 
"noa-ma)or"rule. 

Pursuant  to  requtremeals  aet  foiA  ia 
the  R^ulatoiy  Flexibili^r  Act  (BFA^  Jbe 
AdraBuStraSor<tf  the  Apicitftara] 
MaricefingSoince  (A&fS)  has 
ccmridered  the  econooaclmpact  oT^Uis 
final  ride  xui  amaV  -eidities. 

Itie  jMopose  of  ^  BFA  IS  to  fit 
regidatory  acfions  to  &e  scale  of 
business  ai^ect  to  soch  adions  in  ord« 
that  small  bu^esses  wfil  not  be  ondidy 
or  (CspreporQonately  burdened. 
Maiketing  enters  iswed  pursuaal  to  the 
Act  and  ndes  issued  thereunder,  aise 
unique  in  that  tfiey  are  brou^t  abevt 
through  group  action  of  essenSaSy  sxndB 
entities  ac&ag  oo  their  oavnb^haS. 
llnis,  both  statutes  have  smaB  enff^ 
orientation  and  cmyM'fibdny. 

There  ate  appraxaaately  70  handlers 
of  lemons  grown  in  Callfonua  and 
Arizona  who  are  .subject  to  regulatioD 
under  the  lemon  isaikeTi^g  esder  and 
approximaiely  2,VOD  producnv  -of 
lemons  In  the  r^gdated  area.  Sraafi 
agriculturd  pro&icers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  &ose 
having  annnal  leveii  ties  tjf  less  fbaa 
SSOQJoa,  mad  iiHiel  agikudlwal  aei'tka 
firms  aae  defined  «e  tiiaae  «^ose  awKMl 
receipts  are  leas  ibam  SiJMBfiOi.  The 
ma  jority  of  leoMHi  pmdaoera  «id 
handkcs  any  be  daasifted -as  earad 
entities. 

The  lemon  matlceting  order  requires 
that  te  aaseanaoit  cale  lor  a  ] 
fiscal! 
lemo 

such  yeac  Aa  aaaual  budget  of 
eJopeBses  is  faepared  by  :die  < 
and  si^Mnitlad  la  4he  Department  for 
approvaL  The  Goaunittee  oonsisls  of 
handlers,  padacara,  ami  a  aaa  iwkial 
member.  Ihey  a»  faaSar  wA  4k 
Comaaitte^s  seeds -asd  anth  the  4 
foryieda.  aanices,  aad  peraaraMl 
their  local  areas  and  aic  llats  in  « 


positioBto 
budget.  Tbe 
diaeuwediapai^ 
direody  df eoied  pwtaas  Ian 


input 
The 

theCaBHBJtteeis 
anticipated 


shiimMrts  af  liwi  aw 
is  appliad  to  aolaal  .riapawato,  it  aMa 
be  estiUi^edat  a  tate  arfach  Mil 
produae  auttcieat  incoaie  to  paf  liH 
Committee's  expected  expenses.  Ike 


^eapeetod 


asseaaaaeBi  are  asuafl^ -acted  4 
the  Committee  ahartly  befeie  a  i 
starts,  aad  expeaaes  aia  iaemsed  4 
con&moas  basis.  lltaMfaire,  r 
and  assessment  rate  approvdaaatlw 
expedited  so  that  the  GonuidOee  adi 
have  foads  topay  Us  expenses. 

The 'CoBosSttee  met  on  ]^  3, 1999, 
and  imauBuuusly  ivtxjnmieiided '1990-44 
marketsig  order  expentfitures  <tf 
$970,000  aad  «a  assessnealt  Tale  cflMX 
per  carton  ef  wibobb.  In  octapanaoB, 
1989-90  mailytting  year  body  ted 
expeaditaws  were  Jt77S,090  aad  *iie 
asseesanaft  rate  anstOMS  per  cartaa. 
Based  «a  AeaaKodflae&tof  4ie 
marketag  poficy,  adach  an 
the  Committee  at  its  August  14 1 
the  assessment  income  for  the  1990-^ 
fiscal  year  is  revised  to  total  SOgSttJOO. 
AssessDMBt  iiiOBaw  is  deteraBoed  kf 
the  anticipated  fresh  dnaarrttir 
shipments  of  lemons.  Since  the 
Committee  revised  the  .&esh  domestic 
shipmrnts  from  17,340,000  cartons  to 
17,900,000  cartons,  the  assessment 
income  is  expected  to  increase  from 
$807,000  to  $aar>4¥>n  fteaow  fuBda  aaij 
be  used  to  meet  Ae  projected  ^eidlcf 
$75,000  in  assessment  income. 

Major  hadvet  categertes  far  i9BB-9l 
are  $207000  far  field  and  oaaaytinnrf 
expenses,  $241,300  for  administraMve 
and  office  salaries,  and  $1224100  for 
Committee  member  expenses. 
Canparab^  iiiysaitiirri  Sar  the  1900- 
90  fiscal  year  are  expected  to  be 
$224,750,  $195,022,  and  $lQ2,00a 
respetitivdy.  In  addifion,  tbe  ComailTtee 
anticipates  spen£iig  an  addiSonal 
$l]ainodarii«  1090-61  aa  the 
relocation  of  the  CoBunitlae's  office 
from  Los  Ar^e^es  to  Valencia. 

While  this  acfion  will  iagiose  soaie 
additianal  costs  CD  hanBers,  tte  costs 
are  in  the  fona  tjf  oaffonn  assessraeats 
on  aH  Vandecs.  Soraetif  fte  adtfifiomd 
costs  any  be  passed  m  to  prodncefs. 
However,  &e8e«osts  woidd  be 
significantly  off  art  %7  fie  benefits 
derived  from  the  opeaatieaofthe 
marketing  order,  llierefore,  the 
Administrator  of  the  AMS  has 
determined  thai  this  action  wiB  aOI  have 
a  signflicant  economic  impact  oa  a 
substantial  number  of  smell  enSlics. 
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This  action  adds  a  new  section  _  . 
010.228  and  is  based  on  Conunittee 
recommendations  and  other 
information.  A  proposed  rule  on  the 
expenses  and  assessment  rate  was 
published  in  the  August  9, 1900.  issue  of 
the  Federal  Registar  [55  FR  32423]. 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  imtil 
August  20. 1990.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  rule  should  expedited  because 
the  Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action,  which  was  reconunended  by  the 
Committee  at  pubhc  meetings. 
Therefore,  it  is  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubhcation  in  the  Federal  Register  [5 
U.S.C.  553]. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Mariceting  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910-LEIIONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended.  7  U.&a  601-674. 

2.  A  new  {  910.228  is  added  to  read  as 
follows: 

NotK  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


7CFR  Part  958 
[Docket  Na  FV-90-ie5] 


{910.228   Expenses  and  aaaessment  rate. 

Expenses  of  $970,000  by  the  Lemon 
Administration  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.05  per  r-arton  of  assessable  lemons  is 
established  for  the  1990-91  fiscal  year 
ending  on  July  31, 1991.  Unexpended 
funds  from  the  1989-90  fiscal  year  may 
be  carried  over  as  a  reserve. 

Dated  August  sa  1900. 
Ranald  L  OofB. 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  90-20955  Filed  9-5-90:  8:45  am] 


omens  Groem  In  Certain  Designated 
Counties  In  Maho  and  MalMur  County, 
Oregon;  Change  In  the  Definition  of 
Pearl  Onions  and  Revision  of 
Rsporting  Requirements  for  Pearl 
Onion  Shipments 

AOSNCV:  Agricultural  Mariceting  Service, 

USDA. 

ACnoie  Final  rule. 


r.  This  final  rule  changes  the 
definition  of  pearl  onions,  which  are 
exempt  from  regulation  under  the  Idaho- 
Eastern  Oregon  onion  marketing  order. 
Such  onions  are  defined  as  those  equal 
to  or  less  than  1%  inches  rather  than  IV^ 
inches  in  diameter.  The  change  in  the 
definition  recognizes  that  there  is  an 
expanding  market  for  pearl  onions  and 
should  facilitate  the  marketing  of  such 
onions.  This  rule  will  also  revise  the 
reporting  requirements  with  respect  to 
pearl  onions  to  require  handlers  to 
report  shipments  of  such  onions  on  a 
monthly  basis  rather  than  subsequent  to 
each  individual  shipment  of  lots  of  such 
onions.  Requiring  less  fi^quent  reporting 
of  pearl  onion  shipments  will  reduce 
reporting  requirements  imposed  on 
handlers  in  view  of  the  fact  that 
individual  shipments  of  lots  of  pearl 
onions  contain  relatively  small  volumes, 
and  it  is  unnecessary  to  require  each  of 
those  shipments  to  be  reported 
separately. 

EFFECnVE  DATE:  September  6, 1990. 
FOR  PURTHER  INFORMATION  CONTACT 

Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  475- 
5610. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958. 
both  as  amended  (7  CFR  part  958). 
regulating  the  handling  of  onions  grown 
in  certain  designated  counties  in  Idaho 
and  Malheur  County,  Oregon.  The 
marketing  agreement  and  order  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 


Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibiUty. 

There  are  approximately  30  handlers 
of  Idaho-Eastern  Oregon  onions  subject 
to  regulation  under  the  marketing  order, 
and  approximately  450  onion  producers 
in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities. 

Under  the  terms  of  the  marketing 
order,  fi«sh  market  shipments  of  onions 
grown  in  Idaho-Eastern  Oregon  are 
required  to  be  inspected  and  are  subject 
to  grade,  size,  maturity,  and  pack 
requirements.  Handling  requirements  for 
fi«sh  shipments  of  Idaho-Eastern 
Oregon  onions  are  specified  in  7  CFR 
958.32&  That  regulation  establishes 
grade  and  size  requirements  for  each  of 
the  three  types  of  onions  grown  in  the 
production  area — ^white,  red  and  other 
varieties,  the  last  consisting  of  mostly 
yellow  varieties.  Each  of  the  three  types 
of  onions  must  grade  at  least  U.S.  No.  2. 
White  onions  are  required  to  be  at  least 
1  inch  in  diameter  and  red  and  other 
varieties  are  subject  to  a  minimum  size 
requirement  of  1  Mi  inches  in  diameter. 
Exemptions  from  these  requirements  are 
provided  for  certain  types  of  onions 
(e.g.,  braided  red  onions)  and  onions 
used  for  certain  specified  purposes  (e.g.. 
dehydration). 

At  a  meeting  held  on  April  24, 1990. 
the  Idaho-Eastern  Oregon  Onion 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  recommended  two 
changes  in  the  current  handling 
regulation.  In  accordance  with  the 
committee's  recommendation,  this  rule 
changes  the  definition  of  pearl  onions, 
which  are  exempt  from  regulation,  to 
include  onions  equal  to  or  less  than  i% 
inches  in  diameter,  rather  than  1  Vi 
inches  in  diameter.  This  rule  also  revises 
safeguard  requirements  to  provide  that 


handlers  must  report  shipments  of  pearl 
onions  on  a  monthly  basis  rather  than 
subsequent  to  each  individual  shipment 
of  lots  of  peari  onions.  These  actions  are 
designed  to  faoiUtate  the  marketing  of 
pearl  onions,  which  are  sold  as  a 
specialty  item  and  do  not  compete 
directly  with  other  onions  grown  in  the 
production  area. 

Pearl  onions  have  been  exempt  fit)m 
quaUty,  size,  inspection  and  assessment 
requirements  since  1985.  Pearl  onions 
are  grown  using  specific  cultural 
practices  to  limit  growth.  For  example, 
irrigation  and  planting  techniques  differ 
from  those  used  in  growing  other  onions. 
Pearl  onions  are  grown  and  sold  as  a 
specialty  item,  and  comprise  a  small 
percentage  of  the  total  volume  of  onions 
grown  in  the  Idaho-Eastern  Oregon 
production  area.  The  committee 
believed,  in  recommending  an 
exemption  for  pearl  onions,  that  it  was 
not  necessary  to  regulate  this  small 
volume  of  pearl  onions,  and  that 
producers  and  handlers  of  other  onions 
would  not  be  adversely  affected 
because  their  onions  were  not 
competing  directly  with  the  exempt 
pearl  onions.  The  committee  also 
believed  that  the  exemption  for  pearl 
onions  would  facilitate  development  of 
a  new  market  for  production  area 
onions. 

For  purposes  of  the  exemption,  pearl 
onions  are  currently  defined  as  onions 
grown  using  specific  cultiu'al  practices 
to  limit  growth  to  a  general  size  of  less 
than  1V4  inches  in  diameter.  According- 
to  information  submitted  by  the 
committee,  pearl  onions  are  typically 
less  than  iVz  inches  in  diameter. 
However,  a  pearl  onion  crop  will  often 
contain  some  larger  onions.  Buyers  of 
pearl  onions  are  willing  to  purchase 
these  somewhat  larger  pearl  onions  to 
reduce  the  additional  costs  associated 
with  sorting  the  various  sizes.  For  these 
reasons,  the  committee  recommended 
changing  the  definition  to  include  onions 
up  to  1%  inches  in  diameter.  Since  pearl 
onions  are  sold  as  a  specialty  item 
distinct  from  other  onions  grown  in  the 
production  area,  it  is  not  expected  that 
this  action  will  adversely  affect  the 
marketing  of  such  other  onions.  In 
addition,  the  order  in  which  definitions 
appear  in  S  958.328(g]  is  also  being 
changed  for  darity. 

Currently,  handlers  of  pearl  onions 
must  apply  to  the  committee  for  a 
Certificate  of  Privilege  to  be  permitted  to 
ship  pearl  onions  exempt  from 
marketing  order  requirements.  Once 
receiving  a  Certificate  of  Privilege, 
handlers  report  each  individual 
shipment  of  lots  of  pearl  onions  to  the 
committee.  Since  pearl  onion  shipments 


are  typically  of  relatively  low  volume, 
the  committee  does  not  beUeve  that  it  is 
necessary  that  each  such  shipment  be 
reported  separately  as  it  occurs.  The 
committee  therefore  recommended  that 
the  current  reporting  requirements  be 
revised  to  require  pearl  onion  handlers 
to  report  shipments  on  a  monthly  basis. 
This  will  reduce  the  reporting 
requirements  imposed  on  handlers, 
while  still  ensuring  that  the  committee 
receives  information  it  needs  relative  to 
the  volume  of  pearl  onions  being 
.marketed. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  information  collection  requirements 
included  in  this  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
approved  under  OMB  No.  0581-0087. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  proposed  rule  was  published  in  the 
July  6, 1990,  Federal  Register  (55  FR 
27825]  and  afforded  interested  persons 
until  August  6, 1990,  to  submit  written 
comments.  No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  shipping  season 
began  in  July  and  therefore  this  rule 
should  be  implemented  as  soon  as 
possible.  Further,  handlers  are  aware  of 
this  action,  which  was  recommended  by 
the  committee  at  a  pubUc  meeting. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958-ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

AutlKwity:  Sections  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 


2.  Section  958.328  is  amended  by 
revising  paragraph  (e)(2)  and  paragraph 
(g)  to  read  as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

SS5S.328    Handing  regulation. 

(e)  *  •  • 

(2)  Prepare,  on  forms  furnished  by  the 
committee,  a  report  in  quadruplicate  on 
each  individual  shipment  to  such  outlets 
authorized  in  paragraph  (c)  of  this 
section;  except  that  shipments  of  pearl 
onions  shall  be  reported  to  the 
committee  on  a  monthly  basis  on  forms 
furnished  by  the  conunittee; 
•        •        *        •        • 

(g)  Definitions.  The  terms  "U.S.  No. 
1,"  "U.S.  Commercial,"  and  "U.S.  No.  2" 
have  the  same  meaning  as  defined  in  the 
United  States  Standards  for  Grades  of 
Onions  (Other  than  Bermuda-Granex- 
Grano  and  Creole  Type),  as  amended  (7 
CFR  51.2830-2854),  or  the  United  States 
Standards  for  Grades  of  Bermuda- 
Granex-Grano  Type  Onions  (7  CFR 
51.3195-51.3209),  whichever  is 
appUcable  to  the  particular  variety,  or 
variations  thereof  specified  in  this 
section.  The  term  "braided  red  onions" 
means  onions  of  red  varieties  with  tops 
braided  (interiaced).  "Peari  onions" 
means  onions  produced  using  specific 
cultural  practices  that  limit  growth  to 
the  same  general  size  as  boilers  and 
picklers,  measiuing  1%  inches  in 
diameter  or  less.  The  term  "moderately 
cured"  means  the  onions  are  mature  and 
are  more  nearly  well  cured  than  fairly 
well  cured.  Other  terms  used  in  this 
section  have  the  same  meaning  as  when 
used  in  Marketing  Agreement  No.  130 

and  this  part 

***** 

Dated:  August  30. 1990. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

|FR  Doc.  90-20956  Filed  9-5-90;  8:45  am) 
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7  CFR  Part  965 
[Docket  No.  FV-90-192] 

Tomatoes  Grown  in  the  Lower  Rio 
Grande  Valley  in  Texas;  Expenses 

agency:  Agricultural  Marketing  Service, 

USDA. 

action;  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  under  Mariceting  Order  No. 
965  for  the  1990-91  fiscal  period. 
Authorization  of  this  budget  will  permit 
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ths  Texas  Valley  Tomato  Committee  to 
finance  a  varietal  researdi  project  from 
operating  reserve  funds. 
WHtiLim  Dim:  August  1«  1960,  throng^ 
July  31, 1991. 

FOR  nmTMn  MraMMTMM  OONTMCi: 
Martha  Sue  Claric  Marketing  Order 
Administration  Branch.  Fruit  and 
VegetaUe  Division.  AMS,  USDA.  P.O. 
Box  9645ik  room  2S25-S.  Washington. 
DC  2009O-e45&  telephone  202-4^-ZOZO. 
supncMWTAiiy  mformatioh:  This  rule 
is  issued  under  Maiketing  Order  Na 
965.  as  amended  (7  CFR  part  965). 
regulating  the  h«niU»ng  of  tomatoes 
grown  in  the  counties  of  Cameron. 
Hidalgo,  Starr,  and  Willacy  in  the  State 
of  Texas.  The  mariceting  order  is 
effective  nnder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  f7  U.S.Q  801-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major''  rule. 

Pursuant  to  the  requiiements  set  forth 
in  the  Regulatory  FlexibiHty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  smaR  entities. 

T%e  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  nrfes  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
throu^  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  5  handlers  of 
Texas  tooutoes  under  this  marketiiig 
order,  and  25  tomato  producers.  SmaU 
agricultwal  producers  have  been 
deflned  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$50a000,  and  small  agricuhord  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  tomato  producers  and 
handlers  may  be  classified  as  smaH 
entities. 

The  budget  of  expenses  for  the  1990- 
91  fiscal  period  was  prepared  by  the 
Texas  Valley  Tomato  Committee, 
(committee),  the  agency  responsible  for 
local  admiaistration  of  the  marketing 
order,  and  submitted  to  the  Department 
of  Agriculture  for  approval  The 
members  of  the  committee  are  handlers 
and  producers  of  Texas  tomatoes.  They 


are  fomiliar  with  the  committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  m  a  position 
to  focmolate  an  appropriate  budget  The 
budget  was  fbmralated  and  discussed  in 
a  public  meeting.  Tlias,  aR  directly 
affected  po'sons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  committee  met  on  July  10, 1990. 
and  unanimously  recommended  that 
$2,500  of  the  committee's  operating 
reserve  funds  be  allocated  to  conduct  a 
varietal  research  project.  The  projected 
reserve  at  the  end  of  the  1990-91  fiscal 
period  is  $547.79,  whic*  will  be  carried 
over  into  the  next  fiscal  period.  This 
amount  is  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

-  Since  die  expenses  will  be  financed 
from  the  committee's  operating  reserve, 
no  additional  costs  wffl  be  imposed  on 
handlers.  TTieprfbre,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
eoeiioBiic  impact  on  a  sul>stantial 
numbo"  of  small  entities. 

A  proposed  nde  was  published  in  the 
Federri  Registar  on  August  9, 1990  (55 
FR  32423).  That  document  contained  a 
proposal  to  add  {  965.215  to  authorize 
expenses  for  tlie  committee.  That  r\ile 
provided  that  interested  persons  could 
file  conuneats  through  August  20. 1990. 
No  conunents  were  received. 

It  is  found  diat  die  specified  expeises 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committee  needs  to  finance 
this  research  project  The  1990-91  fiscal 
period  for  the  program  began  on  August 
1, 199a  The  industry  is  aware  of  this 
action  which  was  recorameoded  by  the 
cofBaittee  at  a  public  meeting. 
Therefore,  it  is  ako  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.a  553). 

List  of  Subjects  in  7  CFR  Part  9*5 

Marketing  agreements,  reporting  and 
recordkeeping  requirements,  tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  965  is  amended  as 
follows: 

PART  96S— TOMATOES  GROWN  M 
-mE  LOWER  RK)  GRANDE  VAUEY  IN 
TEXAS 

\.  The  audiority  citation  for  7  CFR 
part  965  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Slat.  31.  as 
amended:  7  U.S.C.  m-t(74. 


2.  Section  oe&ZlS  ie  added  to  read  as 

follows: 

NotK  This  tection  will  not  be  published  in 
the  Code  of  Federal  ReguIaQons: 


S96S.21S 

Expenses  of  $2,500  by  the  Texas 
Valley  Tomato  Committee  are 
authorized  for  the  fiscal  period  emfing 
July  31. 1981.  Unexpended  finds  majf  be 
carried  over  as  a  reserve. 

Dated:  August  3a  1890. 
RotMrt  C  Kaaney, 

Depaty  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  90-20952  Filed  0-^-90;  8:45  am] 
:s4is4> 


7CFR  Part  981 
[FV-90-1«3FR) 

ExpensM  and  Aswwment  Rate  for 
Almonds  GNrown  In  CaRfomia 

agency:  Agricultural  Marketing  S0vice. 
ACnOM;  Final  rale. 

SUMMAinr:  This  fiaal  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  1990-91  crop 
year  under  the  naarketing  agreement  and 
order  for  California  almonds.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers.  This 
action  is  needed  in  order  for  the  Almond 
Board  of  California  (Board),  which  is 
responsible  for  local  achninistration  of 
the  order,  to  have  sufficient  funds  to 
meet  the  expenses  of  operating  the 
program.  Expenses  are  incurred  on  a 
continuous  basis. 

EFFECTIVC  bates:  July  1, 1990,  through 
June  Sa  1991. 

FOR  nnrTMcn  mpoimiation  oontacr 
Sheila  Young.  Marketing  Specialist, 
Marketing  Order  Administratis  Branch, 
F&V.  AMDS,  USDA.  P.O.  Box  96456, 
Room  2S25-a  Washington,  DC  2009O- 
6450:  telephone:  (202)  475-5992. 
SUPPLEMENTAItY  INFOflMATION:  Tbis 

final  rule  is  issued  under  Maricetiig 
Agreement  and  Order  No.  961  (7  CFR  , 
part  981),  both  as  amended,  regulating 
the  handling  of  ahnonds  grown  in 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  801- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agricnlhire 
(Department)  in  accordance  *viJh 
Departmental  Regulation  1512-4  and  the 
criteria  contained  in  Executive  order 
12291  and  has  been  determined  to  be  a 
"non-major^  role. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
.regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  95  handlers 
of  California  almonds,  and  there  are 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.1)  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  almond  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  California 
almonds  requires  that  the  assessment 
rate  for  a  particular  crop  year  shall 
apply  to  all  assessable  almonds  handled 
fiom  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Board  and  submitted  to  the  U.S. 
Department  of  Agriculture  (USDA)  for 
approval.  The  members  of  the  Board  are 
handlers  and  producers  of  regulated 
almonds.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  is  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
handler  receipts  of  assessable  almonds. 
The  assessment  rate  is  a  Board 
recommended  figure  that  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  Board's 
expected  expenses.  The  recommended 
budget  and  rate  of  assessment  are 
usually  acted  upon  by  the  Board  shortly 
after  July  1  of  each  crop  year,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  Board  will  have  funds  to  pay  its 
expenses. 

The  Board  met  on  June  27, 1990.  and 
unanimousliy  recommended  1990-91  crop 


year  expenditures  of  $18,946,254  and  an 
assessment  rate  of  2.77  cents  per  pound 
(kemelweight  basis).  The  Boaiid  also 
recommended,  by  a  9  to  1  vote,  that 
handlers  should  be  eligible  to  receive 
credit  for  their  own  marketing 
promotion  activities  for  up  to  2.50  cents 
of  this  2.77-cent-per-pound  assessment 
rate. 

The  2.77-cent-per-pound  1990-91 
assessment  rate  compares  with  a  1989- 
90  assessment  rate  of  2.75  cents  per 
pound.  While  the  2.50-cent-per-pound 
creditable  rate  is  the  same  as  the  1989- 
90  rate,  the  0.27-cent-per-pound  non- 
creditable  portion  of  the  total 
assessment  which  handlers  must  pay  to 
the  Board,  is  0.02  cents  higher  than  the 
0.25-cent-per-pound  1989-90  rate.  The 
higher  rate  is  needed  to  cover  increased 
persoimel  costs  and  promotional 
activities.  Reserve  funds  may  be  used  to 
meet  any  deficit  in  assessment  income, 
and  unexpended  funds  may  be  carried 
over  as  a  reserve. 

At  its  June  27  meeting,  the  Board 
recommended  total  projected  expenses 
for  the  1990-91  season  of  $18,946,254, 
which  compares  with  1989-90  budgeted 
expenses  of  $12,339,618.  Major  budget 
categories  for  1990-01  are  $975,600  for 
administrative  expenses,  $393,179  for 
production  research,  $1,575,675  for 
public  relations,  and  $119,800  for  the 
1991  crop  estimate  and  an  acreage 
survey.  Comparable  actual  expenditures 
for  the  1989-90  crop  year  were  $880,200 
$352,018.  $937,700,  and  $69,700, 
respectively.  This  remaining  $15,900,000 
of  proposed  1990-91  expenses  was  the 
estimated  amoimt  which  handlers  would 
spend  on  their  own  marketing  promotion 
activities  based  on  the  Jtme  estimate  of 
1990-91  marketable  California  almond 
production  of  636,000,000  kemelweight 
pounds  and  assumed  that  all  handlers 
would  receive  full  credit  against  their 
2.50-cent-per-potmd  creditable 
assessment  obligations.  For  the  1989-90 
crop  year;  $10,100,000  was  budgeted  for 
handler  marketing  promotion  activities 
based  on  a  projected  marketable 
production  of  404,000,000  kemelweight 
pounds.  A  final  figure  is  not  yet 
available  because  handlers  have  until 
December  31, 1990,  to  complete 
marketing  promotion  activities  for  which 
they  may  receive  credit  toward  their 
1989-90  crop  year  creditable  assessment 
obligations. 

At  its  July  25  meeting,  the  Board 
passed  a  resolution,  by  an  8  to  2  vote,  to 
revise  its  recommendation  for  the  1990- 
91  crop  year  expenditures  by  decreasing 
them  fiom  $18,946,254  to  $18,771,254. 
This  revision  was  based  on  a  change  in 
the  estimated  amount  which  handlers 
will  spend  on  their  own  marketing 
promotion  activities  from  $15,900,000  to 


$15,725,000  which,  in  turn,  was  based  on 
a  decrease  in  the  estimated  1990-01 
maricetable  production  figure  from 
636,000.000  kemelweight  pounds  to 
629,000,000  kemelweight  poimds. 

The  marketable  production  is  derived 
by  subtracting  from  the  total  estimated 
production  of  almonds  the  estimated 
quantity  of  inedible  almonds  in  the  crop 
which  will  not  be  available  for  sale  to 
hiunan  consumption  outlets.  On  July  6, 
the  National  Agricultural  Statistics 
Service  (NASS)  revised  its  earlier  June 
12  estimate  of  die  1990  production  from 
670,000.000  kemelweight  pounds  to 
655,000,000  kemelweight  pounds.  At  its 
July  25  meeting,  the  Board  revised  its 
estimate  of  inedible  quantity  almonds 
from  27,000,000  kemelweight  pounds  to 
26,000.000  kemelweight  pounds.  By 
subtracting  this  figure  from  the  new 
NASS  estimate,  the  Board  arrived  at  its 
revised  marketable  production  estimate 
of  629,000,000  kemelweight  pounds. 

This  action  adds  a  new  S  981.337  and  is 
based  on  the  Board's  June  27  and  July  25 
recommendations  and  other  available 
information.  It  adopts  the  2.77-cent-per- 
kemelweight-pound  assessment  rate 
with  a  creditable  portion  of  2.50  cents 
per  kemelweight  pound  as  proposed  in 
the  Federal  Register  on  July  17, 1990  (55 
FR  29026).  However,  based  on  the  new 
crop  estimate  this  rule  approves  total 
expenses  in  the  amount  of  $18,771,254 
rather  than  the  $18,946,254  as  appeared 
in  the  proposed  rule.  Comments  on  the 
proposed  rule  were  invited  from 
interested  persons  until  July  27, 1990. 
Comments  were  received  from  Brian  C 
Leighton  on  behalf  of  Cal-Almond.  Inc.. 
Mr.  David  Long  of  Nuts  Natural,  and  Mr. 
Steve  Easter  on  behalf  of  Blue  Diamond 
Growers. 

Mr.  Leighton,  in  his  comment  on 
behalf  of  Cal-Abnond,  Inc.  (Cal- 
Almond),  contested  the  Board's 
recommended  total  expenses  stating 
that  there  is  nothing  to  suggest  that  the 
Board  needs  to  spend  $18,946,254  for  the 
1990-91  crop  year.  In  particular,  the 
commenter  contested  the  Board's 
recommended  administrative  expenses 
of  $957,600,  stating  that  that  amount  is 
much  too  high  considering  last  year's 
expenditiue  was  only  $880,200.  Cal- 
Ahnond  stated  that  the  salaries  paid  to 
members  of  the  Board's  administrative 
staff  are  too  high  and  are  not 
comparable  to  salaries  paid  to 
individuals  in  the  Federal  government 
The  Department  disagrees  with  Cal- 
Almond's  statement.  The  members  of 
the  Board's  administrative  staff  are  not 
government  employees.  In  addition, 
salaries  paid  to  the  Board's 
administrative  staff  are  competitive  with 
those  salaries  paid  to  individuals  in  the 
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private  kidwtry.  TIk  DepaitHieat 
reviewad  ^  Hate  of  recomnimded 
expenses  swbaittedl  by  tke  Baanl  so  a 
Iine4>y-fioc  baste  aad  detemsned  that 
all  recou—Mided  expenses  were 
reasonable  sad  mcsMuiy  for  Ae 
maiDteiiance  aad  faisikiaiag  of  the 
Board  aad  for  activities  aaUwiiied 
under  fte  ontee. 

In  its  csoomeats,  C^Aknend  also 
stated  that  (he  nMunt  the  Board 
recomaieiided  for  BkaiicetiBg  proniotioa 
and  graeric  paMic  relations  prograra 
activities  ate  not  justified.  The  Board 
recommended  expentfitnes  of  $1,575,675 
for  the  1960-91  season.  This  figue  is 
approxteiately  $800i,000  more  than  that 
of  the  19fl§^fle  season.  The  Department 
believes  that  the  Board's 
recomsBendation  is  jastified  for  a 
number  of  reasons.  Handlers  nay 
receive  up  to  150  percent  credit  against 
their  advertising  assessments  for  direct 
paymente  to  the  Board  for  use  by  the 
Board  in  its  generic  poMic  relations 
progr«n  pursuant  to  {  9n.441(e)  of  tiw 
regutetioas  issued  under  the  order. 
Therefore,  it  is  estinMted  that  the  money 
received  by  the  Board  for  this  program, 
pursoant  to  S  KlMl,  will  be  eqoal  to,  or 
near,  the  above  mentiooed  $1,575,675. 
Increased  generic  pobtic  relatiims 
activities  are  needed  to  promote  this 
season's  te>ge  abnond  crop.  It  is 
expected  diat  increased  generic  public 
rebtioas  activities  will  encourage  an 
increase  in  almond  consumption  which 
would,  in  torn,  decrease  the  quantity  of 
almonds  in  reserve. 

The  coBunenter  beheves  diat  the 
recongnended  increased  total 
expenditures  are  an  extra  burden  on 
handlers  especiaily  when  handlers  are 
assessed  on  all  of  their  almonds  and  the 
Board  has  reconnnended  that  handlers 
may  only  mariiet  65  percent  of  those 
almonds.  The  Deparbnent  agrees  with 
the  Board's  reoossmended  increase  from 
SiaiOIMIBO  last  year  to  $15,725,080  this 
year  in  handler  raarfceting  promotion 
due  to  this  year's  large  almond  crop. 
Since  hanctters  are  assessed  on  all 
aloHMids  received,  and  this  year's  crop  is 
so  much  larger  than  that  of  last  year, 
hancHers  would  be  expected  to  spend 
more  this  year  on  creditable  advertising 
activities  pursuant  to  i  961441.  Cal- 
Alinand  riso  raised  three  issues  in  its 
comment  which  relate  to  15(A)  petitions 
which  Cal-Alarond  has  filed  with  tlie 
Department  Section  15(A)  of  the  Act 
provides  that  any  haadter  regidated 
under  a  nariceting  order  may  f3e  a 
petition  with  the  Seueteiy  of 
Agricaltare  tf  sacii  handler  believes  that 
the  order,  any  provision  of  (be  order,  or 
any  oMigatian  isspoaed  under  the  order 
is  not  to  accordance  with  tew. 


Cal-Afaaend  pointed  oat  that  two 
aitendstrafive  law  judges, »  response 
to  two  separate  15(A)  petifiana  ilted  by 
Cal-AhMmd,  have  recently  rated  that 
S  981.441  of  die  a<hninie(iative  ndes  and 
regulations  established  under  die  <Hder, 
wMch  estabKshes  conditions  ander 
wMdi  hancBers  may  receive  credit  few 
their  own  advertising  and  promotion 
activities,  te  not  in  accordance  with  tew. 
The  judges  determined  that  {  961.441 
violates  section  8(c)10  of  the  Act.  which 
provides  diat  no  marketing  order  shaD 
regidate  or  restrict  die  advertising  of 
any  commodity  covered  thereunder.  Cal- 
Almond  indicated  diat  because  of  these 
roHngs,  die  2.50  cent-per-pound 
crediteble  portion  of  the  proposed 
assessment  rate  should  not  be 
estebHshed. 

It  is  the  position  of  the  AMS  that 
§  981.441  does  not  impose  regulations  or 
restrictions  (ui  what  almond  handlers 
may  advertise,  but  only  governs  what 
handlers  may  receive  credit  for  under 
the  order.  The  rules  of  practice 
governing  15(A)  proceedings  provide 
that  decisions  of  administrative  law 
judges  do  not  become  effective  if  they 
are  appealed,  and  the  AMS  is  appealing 
the  decisions  om  this  matter.  The  AMS 
will  continue  to  support  the  provisions 
of  S  981.441  until  and  unless  a  final 
decision  is  issued  ruling  that  those 
provisions  are  not  in  accordance  with 
law. 

A  second  15(A)  issue  raised  by  Cal- 
AkMnd  concerns  the  tegahty  of 
assessing  almonds  designated  as 
reserve  pursuant  to  the  order.  In  ito 
coBunent,  Cal-Almond  stated  that 
assesaaents  cannot  be  tevied  vpaa 
reserve  aknoods.  It  is  the  position  of  the 
AMS  that  tlie  order  requires  that 
handlers  pay  assessments  on  all 
almcHida  received  by  such  handlers, 
including  almonds  wtach  are 
subsequently  designated  as  resove. 
This  position  was  upheld  by  two  U^A 
administrative  tew  judges  in  decisions 
issued  recenUy  on  two  separate  15(A) 
petitions  fited  by  Cal-Abaond.  te  tvn, 
Cal-Almond  may  choose  to  appeal  diese 
decisions. 

The  final  15(A)  issue  raised  by  Cal- 
Almond  concerns  Cal-Aimond's  First 
Amendment  ri^ts.  In  ite  comment  Cal- 
Ahaond  steted  that  Cal-Abaond  is 
opposed  to  the  Board's  advertising  and 
promotioo  program  and  u  ideologically, 
pUloso|diicaUy,  mad  coaamerciaUy 
oppoaed  to  aasocteting  widi  (hat 
propam.  Csl-Ahnond  steted  diat  Cat- 
Almond  te  opposed  to  both  die  Board's 
generte  promottea  aUivitfes  and  the 
system  wriwreby  handlers  may  receive 
credit  tow^ds  a  portion  of  their 
assessmente  for  dieir  own  advertising 


and  pronwdon  aedvitiea  pursuant  to 
csnditieno  specified  in  S  961.441  of  dw 
order.  Cal-Afanond  stated  that  it  violates 
Cal-Aimond's  First  Amendment  righte  te  . 
compel  Cal-Ahnond  to  pcfffictpate  m  thte 
program. 

It  is  die  position  of  die  AMS  diat  the 
advertising  and  promotion  program 
esteblished  under  the  order  does  not 
violate  Cal-Almond's  First  Amendment 
righte.  This  position  was  supported  l^  a 
Department  administrative  law  judge  in 
a  recent  decision  issued  in  response  to  a 
15(A]  petition  filed  by  Cal-Almond.  In 
that  decision,  die  judge  determined  that 
white  the  advertising  and  promotion 
-program  established  under  the  order  did 
implicate  Cal-Ahnood's  First 
Amendment  rights,  the  government  has 
a  compelling  stete  intoest  in  promoting 
the  sale,  consumptian,  and  use  of 
California  almomte,  which  u 
ideological^  aeutral  and  which  cannot 
be  achieved  through  less  restrictive 
means.  Cal-Almond  also  has  the  right 
for  further  appeal  of  this  decision. 

For  the  reasons  steted  above,  Cal- 
Almond's  olqections  are  denied. 

A  comment  was  also  received  from 
Mr.  David  Long  of  Nuto  Natural.  Mr. 
Long  states  dtat  it  woidd  be  inconsistent 
with  die  pmpose  of  the  marketing  order 
for  the  Board  to  recommend  two 
different  rates  for  the  assessment  on 
handlers.  At  die  Board's  June  26 
meeting,  it  proposed  to  reconmiend  two 
different  rates  of  assessment  based  on 
whedier  or  not  it  would  recommend  an 
allocated  reserve.  The  Department 
which  was  represented  at  the  meeting, 
advised  against  the  action.  At  its  July 
meetii^  the  Board,  then,  recranmended 
only  one  rate — a  2.77  cent-per- 
kernelweiglrt-paund  assessment 

Kk.  Long  also  suggested  that  small 
handlers  should  be  exempt  frtan  the 
credibte  advertising  program,  steting 
that  the  pro-am  is  not  ot  help  to  small 
handlers  who  do  not  have  a  brand. 
However,  handlers  may  receive  crec^ 
against  their  advertising  assesmnente  for 
activities  odier  than  braond  advertising. 
Handlers  may  also  receive  credit  for 
generic  advertteing.  the  distribution  of 
snapte  packages  of  ahaonds  to 
charitebte  and  edacational  oattets.  and 
the  purchase  of  promotional  materials 
fiom  the  Board,  h  addition,  hampers 
may  receive  ISO  percent  oeotit  against 
their  advertiamg  assessmente  for  direct 
paymente  to  the  Board  for  use  by  the 
Bead  te  ite  generic  public  relations 
program.  The  Depaitiaeut  believes  diat 
handler  brand  advertising,  as  wril  as 
handler  generic  advertising  and 
marketing  premotian  activities  and  the 
Board's  pobUc  relations  program,  benefit 


all  handlers  aad  gnnveis  by  tecreasteg 
demand  for  attabnoods. 

For  the  reaanos  stated  above.  Mr. 
Long's  objections  are  domed. 

AcoMsnt  eras  also  received  fawn 
Mn  Steve  Easter  on  behalf  of  Une 
Diamond  Groawrs  ^oe  Diamont^.  Hie 
commenter  ateted  that  the 
administrative  expenses  are  neoessaiy 
for  the  Bosrd  te  fwoction  effectively  l^ 
providing  tedastry-wide  information, 
such  as  crop  estimates  and  acreage 
surveys,  which  te  essential  information 
for  establishing  mariieting  policies  on  a 
year-to-year  bMte.  Blue  Diamond  also 
stated  that  the  Board's  recommended 
expenses  are  for  maintenance  of  the 
sta£f  and  undertaking  the  all-important 
activities  of  quality  control  industry 
statistics  and  oompliance  with  the 
marketing  order,  adding  that  these 
issues  are  all  vital  to  the  industry. 

Blue  Diamond  supports  the  Board's 
recommended  assessment  rate  and 
expenses  described  in  the  proposed  rule. 
Blue  Diamond  expressed  support  of  the 
Board  recommended  2.77-cent-per- 
kemelweight-pound  assessment  rate. 
Hie  commenter  was  especially 
supportive  of  the  Board  recommended 
2.50-cent-per-keme!weight-pound 
creditable  advertising  assessment 
stating  that  this  program  gives  the 
handlers  the  option  of  undertaking 
creditabte  braad  advertising  or 
providing  funcEng  to  the  Board  for 
additional  public  relations  activities. 
The  commenter  continued  by  stating 
that  the  advertteing  expenditures  are 
allowed  to  be  made  on  a  woridwide 
basis  and  have  been  effective  in 
increasing  consumption  in  recent  years. 

The  commenter  added  tiiat  the  generic 
public  retetioos  activities  are  aimed  at 
increasing  conaumption  of  all  almonds 
and,  therefore,  constitutes  a  beneficial 
program.  The  commenter  dien 
concluded  by  steting  that  the  industry 
has  seen  the  success  of  the  advertising 
programs  in  the  past  as  indicated  by 
increased  consumption  of  almonds,  and 
that  the  way  to  achieve  further 
increases  is  by  the  judicious  application 
of  the  advertxaing  assessment. 

White  thte  final  action  may  impose 
some  additional  costs  on  handlers,  the 
coste  are  in  the  fonn  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  coste  may  be  passed  on  to 
producers.  However,  diese  coste  will  be 
significandy  ofiset  by  the  benefite 
derived  from  the  operation  of  the 
marketing  order,  "rherefore,  the 
Administrator  of  the  AMS  has 
determined  that  thte  final  action  will  not 
have  a  signiftoent  economic  impact  on  a 
substantial  number  of  small  entities. 

Aftn*  consideration  of  the  information 
and  recommendation  submitted  by  the 


Board,  the  commente  received,  and 
odisr  avadabte  informatioii.  it  te  foond 
that  thte  final  rate  will  tend  to  effectuate 
the  declased  policy  of  the  Act 

Tins  actten  should  be  expedited 
because  the  Board  needs  to  have 
su^icient  funds  to  pay  ite  expenses, 
which  are  incarred  on  a  continuous 
baste  In  addtticRi,  handlers  are  aware  of 
diis  action,  which  was  recommended  by 
the  Board  at  public  meetings.  Therefore, 
it  is  also  foond  that  good  cause  extets 
for  not  postponing  the  effective  date  of 
this  actten  until  30  days  after 
publication  of  the  Federal  Reg^ter  (5 
U.S.C.  55S). 

Ltet  of  Subjecte  in  7CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  are  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  9t1— ALMONDS  GROWN  IN 
CAUFORNU 

1.  Tlie  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

AutteMity:  Sees.  1-19, 48  SUL  31.  ax 
amended:  7  U.&C  601-674. 

2.  Section  981.337  is  added  to  read  as 
follows: 

NotK  Hub  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  981.337   Expanses  and  assaasment  rate. 

Expenses  of  $18771,254-by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  on 
June  30. 1991.  An  assessment  rate  for 
that  crop  year  payable  by  each  handter 
in  accordance  with  section  981.81  is 
fixed  at  2.77  cente  per  pound  of  almonds 
(kemelweight  basis)  less  any  amount 
credited  pursuant  to  section  981.41.  but 
not  to  exceed  2.S0  cento  per  pound  of 
almonds  (kemelweight  basis). 

Dated:  August  31. 199a 
Roaan  Cm  Keeuey, 

Deputy  Director.  Fmit  and  Vegetable 
Division. 

(FR  Doc.  90-20944  Filed  9-5-90;  8:45  amj 
saima  coos  3410-oMi 


7CFRPwt985 
[FV-86-107-IFR1 

Spearmint  OB  Produced  in  the  Far 
West;  Ravteion  of  the  Saiabto 
Quanflltoa  and  Allotment  Percentages 
for  "Class  r  Scotch  and  "Ctess  3" 
Native  Spearmint  on  for  the  1990-91 
Marfcstino  Year 

Agricultural  Marketing  Service. 


AC 

USDA. 


MTKM:  Interim  final  nde  arith  reqoest 
for  comments. 

SUMiuwvi  Thte  Interim  final  rote  hivites 
commente  on  incraesing  the  quenttty  of 
*xaass  1"  (Scotch)  and  tSass  3" 
(Native)  spearmtet  oite  produced  in  the 
Far  West  tfaet  may  be  purchased  from. 
or  handled  for.  producers  by  handlers 
during  the  1999-91  marketing  year  wMch 
began  on  June  1, 1990.  This  action  is 
taken  under  the  marketing  order  for 
spearmint  oil  produced  in  the  Far  West 
to  avoid  extreme  fioctuations  in  suppltes 
and  pries  and,  thus,  help  maintain 
stebility  m  die  spearmint  oU  market 
This  action  was  unanimously 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  order. 

EFFECTIVE  DATES:  September  6, 1990. 
Comments  which  are  received  by 
October  9, 1990  will  be  considered  prior 
to  any  finalization  of  thte  mterim  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Cterk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  room  2S25-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456;  telephone 
(202)  447-8139.  Comments  shouki 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the^ Federal  Re^ster  and  will  be 
availabte  for  public  inspection  in  the 
Office  of  die  Docket  Cterk  during  regular 
business  hours. 

FOR  FURTHER  MFORSUTION  CONTACT 
SheUa  A.  Young,  Marketing  Specialist 
F&V,  AMS,  USDA,  room  2524-S,  P.O. 
Box  96456.  Washington.  DC  20090-6458: 
telephone.  (202)  475-5992. 
SUPPLEaiENTARV  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  985  (7  CFR  part 
985),  as  amended,  regulating  the 
handling  of  spearmint  oil  produced  te 
the  Far  West  The  order  is  elective 
under  the  A^icultural  Marketing 
Agreement  Act  of  1937,  as  amended.  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act 

Thte  teterim  final  rule  has  been 
reviewed  by  die  U.S.  Department  of 
Agriculture  (Department)  in  accordance 
with  Deparbnental  regulation  1512-1 
and  the  criteite  contateed  m  the 
Executive  Ordw  122S1  and  has  beoi 
detomined  to  be  a  "non-major"  rate 

Pursuant  to  reqniremente  set  forth  in 
die  Regulatory  FtexibiHty  Act  (RFA),  dw 
Admimstrator  of  the  Agricolteral 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  Thus 
both  statutes  have  small  entity 
orientation  and  compatibility. 

The  Far  West  spearmint  oil  industry  is 
characterized  by  primarily  small 
producers  whose  fanning  operations 
generally  involve  more  than  one 
commotiUty  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West,  primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest.  The 
production  area  covered  by  the 
mariceting  order  normally  accounts  for 
more  than  75  percent  of  U.S.  production 
of  spearmint  oil  annually. 

There  are  approximately  nine 
handlers  of  Far  West  spearmint  oil 
subject  to  regulation  under  the 
spearmint  oil  marketing  order  and 
approximately  253  spearmint  oil 
producers  in  the  regulated  area.  Of  the 
253  producers,  160  producers  hold 
"Class  1"  oil  (Scotch)  allotment  base 
and  136  producers  hold  "Class  3"  oil 
(Native)  allotment  base.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  receipts  for  the  last  three 
years  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
may  be  classified  as  small  entities. 
The  initial  salable  quantities  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1990-^ 
marketing  year  were  unanimously 
recommended  by  the  Committee  at  its 
September  20, 1980,  meeting.  The 
committee  recommended  salable 
quantities  of  678,800  pounds  and  806,498 
pounds  for  Scotch  and  Native  oils, 
respectively,  and  allotment  percentages 
of  40  percent  and  43  percent  for  Scotch 
and  Native  oils,  respectively.  The 
salable  quantity  is  the  total  quantity  of 
each  class  of  oil  which  handlers  may 
purchase  from  or  handle  on  behalf  of 
producers  during  a  marketing  year.  Each 
producer  is  allotted  a  share  of  the 
salable  quantity  by  applying  the 


aUotment  percentage  to  the  producer's 
allotment  base  for  the  applicable  class 
of  spearmint  oil.  A  proposed  rule 
incorporating  the  Committee's 
recommendations  was  published  in  the 
November  14, 1989,  issue  of  the  Federal 
Register  (54  FR  47366).  Written 
comments  were  invited  from  interested 
persons  until  December  14, 1989.  One 
comment  was  received  in  the  form  of  a 
recommendation  from  the  Committee. 

This  recommendation  from  the 
Committee  was  to  increase  the  salable 
quantity  for  Scotch  oil  from  678,800  to 
882,440  pounds  and  the  allotment 
percentage  from  40  to  52  percent.  On 
January  8, 1990,  the  Committee  also 
made  a  recommendation  to  the 
Secretary  to  increase  the  salable 
quantity  for  Native  oil  from  806,498  to 
937,789  pounds  and  the  allotment 
percentage  from  43  percent  to  50 
percent. 

Accordingly,  based  upon  analysis  of 
available  information,  these 
recommendations  were  adopted  in  an 
interim  final  nde  in  the  Federal  Register 
on  March  9, 1990  (55  FR  8905).  One 
comment  was  received  by  the 
Committee  to  increase,  again,  the 
salable  quantity  for  Native  oil  from 
937.789  to  1,125,347  pounds  and  the 
allotment  percentage  from  50  to  60 
percent.  Upon  analysis  of  available 
information,  this  revision  was  then 
reflected  in  another  interim  final  rule 
published  in  the  Federal  Register  on 
May  22, 1990  (55  FR  21006).  No 
comments  were  received.  Therefore,  on 
July  25, 1990,  a  final  rule  was  published 
in  the  Federal  Register  (55  FR  30194). 
This  established  Uie  salable  quantities 
for  Scotch  and  Native  oils  at  882,440  and 
1,125,347  poimds,  respectively,  and 
established  allotment  percentages  at  52 
and  60  percent  for  Scotch  and  Native 
oils,  respectively. 

At  its  July  19, 1990,  teleconference 
meeting,  the  Conmiittee  imanimously 
voted  to  recommend  that  the  Secretary 
make  more  Scotch  and  Native  spearmint 
oils  available  to  the  market  by  further 
increasing  the  1990-91  salable  quantities 
and  allotment  percentages.  The  last  two 
and  a  half  years  have  shown  record 
demand  levels  for  Far  West  Scotch  and 
Native  spearmint  oils.  This  began  with 
the  Midwest  drought  in  1988  and  has 
continued  with  what  has  been  reported 
as  a  marked  increase  in  consumption  of 
spearmint  products  both  domestically 
and  abroad.  The  result  of  this  increase 
in  demand  has  been  the  depletion  of 
Scotch  oil  reserves,  a  large  reduction  of 
Native  oil  reserves,  and  an  effort  on  the 
part  of  producers  to  produce  enough  oil 
to  meet  this  increased  demand.  The 
spearmint  oil  industry  is  experiencing 
near  record  production  levels  in  the 


current  year,  and  input  from  all  handlers 
indicates  that  there  will  again  be  a 
record  year  of  sales  and  that  the  need 
for  the  oil  is  immediate. 

The  Committee's  recommendation 
would  increase  the  Scotch  spearmint  oil 
allotment  percentage  from  52  to  90 
percent,  resulting  in  an  increase  in  the 
salable  quantity  from  882,440  to 
1,526,848  pounds.  However,  the 
Committee  states  that  most  pr^ucers 
will  not  produce  90  percent  of  their 
individual  base.  This  recommended 
action,  then,  will  make  available  only 
1,100,000  pounds,  the  estimated  trade 
demand,  of  Scotch  oil. 

The  following  table  siunmarizes  the 
computations  used  in  arriving  at  the 
Conunittee's  recommendation  for  Scotch 
oU. 


R6conwnoo- 

daiion  Nov. 

2B,  1990 


(1)  Canyin 

(2)  Total  aupfjty  aMiaMe. 

(3)  Desirable  Canyoul 

(4)  Total  aHotment  Imm 
tor  Sco»ch  oi — 

(5)  AHotmem  percentage.. 

(6)  Salable  quantity 


0 

682.440 

0 

1.697.000 

52 

682.440 


Recofwnen- 

dalionJuly 

19.1990 


20.000 

>  1,100,000 

0 

1.696.498 

90 

1.526.848 


>  This  figure  is  the  estimated  trade  dernand  and 
represenu  the  anticipated  production  of  Scotch  oil. 

The  Committee's  recommendation 
also  woidd  increase  the  Native 
spearmint  oil  allotment  percentage  from 
60  to  66  percent,  resulting  in  an  increase 
in  the  salable  quantity  from  1.125,347  to 
1,237.872  pounds.  By  increasing  the 
allotment  percentage  to  66  percent,  this 
will  make  available  a  salable  quantity 
of  1,125,347  pounds  of  Native  oil.  This 
recommendation  is  the  Committee's 
response  to  an  increase  in  market 
activity  for  Native  oil. 

The  following  table  stunmarizes  the 
computations  used  in  arriving  at  the 
Committee's  recommendation  for  Native 
oil. 


(1)  Canyin 

(2)  Total  mppty  avaHMe. 

(3)  DeairaMe  Canyout — 

(4)  Total  aliolment  base 
lor  Native  oil 

(5)  AHotment  percentage.. 

(6)  Salable  quantity 


Recommen- 
dation 
March?. 
1990 


Recommen- 
dation July 
19.1990 


20.000 

1.145347 

0 

1.675.577 

60 

1.125.347 


20.000 

1.286,048 

0 

1.875.563 

66 

1.237.672 


Thus,  based  upon  analysis  of 
available  information,  the  Department 
has  determined  that  allotment 
percentages  of  90  percent  and  66  percent 
should  be  established  for  Scotch  and 
Native  spearmint  oils,  respectively,  for 


the  li80-n  matkeliiig  year.  These 
increased  peKSntages  wili  prsvide 
salabk  quantitiea  oll.sat.M8  peonds 
and  1,237  J72  ponads  of  Scotch  and 
Natiw  speamiBt  oils,  sespectiveljr. 

Based  on  awrilable  inflDnnatton,  the 
Administrator  of  die  AMS  has 
determined  that  Ibe  issuance  of  this 
interim  SmA  rale  wtf  I  not  have  a 
significant  ccoaooiic  impact  on  a 
substantial  mitahet  of  small  entities. 

After  consideration  of  all  rdevant 
matter  presented,  inchiding  that 
contained  in  the  prior  interim  and  final 
rules  in  connection  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Scotch 
and  Native  spearmint  oUs  for  the  1990- 
91  marketing  year,  the  Committee's 
recommendation  and  othar  available 
information,  it  is  found  that  to  revise 
§  985.210  (55  PR  30194)  so  as  to  change 
the  saiabie  quantittes  and  allotment 
percentages  for  Scotch  and  Native 
spearmint  oils  as  set  forth  below  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  that  it  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  tiiatgood  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  imtil  30  days  after  publication  in 
the  Federal  Register  because: 

(1)  This  find  action  increases  the 
quantities  of  Scotdi  and  Native  oils  that 
may  be  marketed  immediately: 

(2)  Handlers  and  producers  should  be 
apprised  as  soon  as  possible  of  the 
salable  quantities  and  allotment 
percentages  for  Scotch  aiul  Native  oils 
contained  in  this  interim  final  rule;  and 

(3)  This  action  provides  for  a  30-day 
comment  period. 

List  of  Subjects  in  7  CFR  Fait  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preambfe.  7  CFR  pert  965  is  amended  as 
follows: 

PART  985— SPEARIMNT  OH. 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Auifaority:  Sec*.  1-ia  48  Stat  n,  n 
amended:  7  U.&C  601-674. 

2.  Section  9tt.210  is  amended  by 
revising  parayaphs  (a)  and  (b)  to  read 
as  follows: 

Note:  TMe  aectien  wtti  not  appear  in  the 
annual  Coda  of  Kedetal  Regulations. 


(apClass  1"  (Scotch)  Oil— a  salable 
quantity  of  1,S28M8  and  an  allotmoit 
percaitfage  of  90  percent 

(b)  "Omn  3"  (Native)  oU-«  salable 
qoantity  011,237,872  and  an  aUotment 
percentage  of  66  percent 

Dated  August  30. 1990. 
Robert  CKaeiwy. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc  90-20954  nied  9-S-gQ;  8:45  am] 
BNJJNQ  coos  M10-0>-M 


7CFR  Part  989 

[Docket  Na  FV-M-134FR1 

Ralelne  Produced  FioNiQrepM  Qfown 
in  CMionin^  CtiMiQlns  I  enMnoloyjf 
Regarding  Procaduree  for  Otf-Orade 

Ibyl 


AOCNCV:  Agricultural  Mariceting  Service, 

USDA. 

ACTKMl:  Final  rule. 

summary:  This  final  rule  revises  the 
administrative  rules  and  regulations  of 
the  marketing  order  regulating  raisins 
produced  from  grapes  grown  in 
California.  This  action  clarifies 
terminology  with  regard  to  off-grade 
raisins  received  by  handlers  to  be 
disposed  of  in  nonnotmal  oudets  or  for 
reconditioning.  This  action  was 
imanimously  recommended  by  the 
Raisin  Administrative  Committee 
(RAC).  which  is  responsible  for  local 
administration  oi  the  marketing  order. 
EFFECTIVE  DATE:  September  6, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA  room 
2525-S.  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  475-3920. 
SUPPUEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  marketing 
agreement  and  Order  No.  989  [7  Cni 
part  989],  both  as  amended  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  ander  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  801-874),  hereinafter 
referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  Department  In  accordance  with 
Departmental  Regulation  1512-1  and  die 
criteria  oantained  in  Executive  Order 
12291  and  has  be«i  determined  to  be  a 
"non-ma|or"  rule. 


P«eueat  tesrqeiwfsrts  set  ftmh  !■ 
the  Regaktsry  Rodbikty  Act  (RFA)^  die 
Adarinislrater  ef  tke  Aflricaitaral 
Maijcetiiie  Service  (AMS)  has 
considered  the  ecoswaak  impact  of  Ms 
action  on  saiall  eirtities. 

The  pwpose  of  die  RFA  is  to  fit 
regulatory  actions  to  Ote  scrie  of 
business  sobjcet  to  sach  adions  in  order 
that  small  besinssses  wS  net  be  mid<dy 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act  and  rales  issued  thereunder,  are 
unique  in  that  they  are  broaght  abotit 
throogb  groop  action  of  essentially  small 
entities  acting  on  ttieir  own  behaff. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approxiinately  25  handlers 
of  raisins  who  are  subject  to  regtilation 
under  the  raisin  marketing  order  and 
approximately  5,000  {Koducers  in  the 
regulated  area.  Small  agriculttn'al 
producers  have  been  defined  by  the 
Small  Business  Adminietration  [13  CFR 
121.2]  as  those  having  annual  receipts 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  &500.000.  The 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

The  marketing  order  requires  all 
natural  condition  raisins  acquired  or 
received  l^  handlers  to  meet  incoming 
minimum  grade  and  condition 
standards.  Natural  condition  raisins  are 
those  raisins  which  have  been  produced 
by  sun-drying  or  artificial  dehydration 
but  have  not  been  further  processed  for 
marketing.  The  order  also  authorizes 
handlers  to  receive  or  acqaire  oS-gfade 
raisins  for  disposition  in  specific  outlets. 

This  final  nile  revises  terminology  in 
the  order's  ru)<?9  and  regulations  with 
regard  to  procedures  for  off-grade 
raisins  received  by  handlers  to  be 
disposed  of  in  nonnoimal  outlets  or  far 
renmditioning.  During  reconditioning, 
off-grade  raisins  are  furtlier  procesaed  to 
improve  the  quality  of  a  raisin  lot  in 
order  for  it  to  pass  die  miniimmn  ^ade 
and  condition  standards.  Such  an  adiOD 
is  authenzed  parsaant  to  {  98a5a(c)  o£ 
the  marketing  ordler.  That  sectkm 
authorizes  haiuilers  to  receive  or  i 
off-grade  raisins  and  the  RAC  to 
recommend  rules  and  procedures 
concerning  control  of  such  raisins. 

Section  988.24(b)  of  die  omrketing 
order  defines  off-^ade  raisins  to  i 
raisins  which  do  not  swet  tiie  cuirent 
incoming  minimora  grade  and  condition 
standards  for  nataral  condition  raisins. 
Pursaant  to  |  «8B.58(eHl)  of  die  order, 
when  inoomiBg  natural  condition  raisiBS 
fail  to  meet  the  applicable  grade  and 
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condition  standards,  they  may  be:  (1) 
Received  by  the  raisin  handler  for 
disposal  in  eligible  non-normal  outlets 
(e.g..  livestock  feed  or  distillation):  (2) 
received  by  the  handler  for 
reconditioning:  or  (3)  returned 
unstenuned  to  the  raisin  producer. 

Currently,  980.158(a)(3)  of  the  rules 
and  regulations  provides  that  raisins 
received  by  handlers  as  off-grade  for 
disposition  in  eligible  non-normal 
outlets  or  for  reconditioning  may  be 
accepted  under  a  "limited  inspection." 
Raisin  lots  can  be  designated  as  off- 
grade  by  the  producer  ijf  the  producer 
determines  that  such  raisins  are  in  poor 
condition  (off-grade).  Therefore,  the 
producer  may  decide  to  deliver  off-grade 
lots  to  a  handler  for  disposition  in 
nonnormal  outlets  or  reconditioning. 

In  actual  handler  operations,  handlers 
submit  an  application,  on  a  form 
provided  by  the  RAC.  to  the  U.S. 
Department  of  Agriculture  (USDA) 
Inspection  Service  requesting  a  limited 
inspection  and  indicate  on  the  form  the 
particular  defects  in  lots  of  raisins 
received.  The  USDA  inspector  states  on 
the  inspection  worksheet  that  the  lot  is 
uninspected  and  that  the  applicant 
(handler)  has  stated  the  reason  the  lot  is 
determined  to  be  off-grade.  The  lot  is 
then  marked  with  an  RAC  control  card 
which  indicates  that  the  lot  is 
uninspected  and  under  surveillance  by 
the  Inspection  Service  pending 
disposition  or  reconditioning.  An  RAC 
control  card  contains  particular 
information  about  the  lot  under 
susveillance  and  is  marked  with  a 
number  which  corres{>onds  to  inspection 
worksheets  which  are  used  by  USDA 
inspectors.  No  inspection  is  actually 
performed  as  the  term  "limited 
inspection"  would  imply. 

The  information  collection 
requirements  contained  in  the  section  of 
the  regulations  that  will  be  revised  by 
this  ^al  rtile  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C  chapter  35  and  have  been 
assigned  OMB  No.  0581-0083. 

The  RAC  has  indicated  that  the  term 
"limited  inspection,"  with  regard  to  off- 
grade  raisins  received  by  handlers 
contained  in  the  rules  and  regulations,  is 
confusing  to  the  industry  since  it  implies 
that  an  actual  inspection  has  been 
performed.  The  RAC  therefore 
recommended  that  the  rules  and 
regulations  be  revised  to  remove  the 
confusing  terminology  and  describe  the 
actual  procedures  performed  by  the 
Inspection  Service  with  regard  to  off- 
grade  raisins  received  by  handlers. 

A  proposed  rule  on  this  action  was 
published  in  the  Federal  Register  on  July 
9. 1990  (55  FR  28051).  That  rule  provided 


that  interested  persons  coidd  file  written 
comments  throu^  August  8, 1990.  No 
comments  were  received. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations,  and 
other  information,  it  is  found  that  this 
action,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  poUcy  of  the 
Act 

Pursuant  to  5  U.S.C.  it  is  further  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  crop  year  began  on 
August  1, 1990;  (2)  handlers  need  no 
additional  time  to  comply;  and  (3) 
handlers  are  aware  of  this  action,  which 
was  recommended  by  the  Committee  at 
an  open  meeting. 

List  of  Subjects  io  7  CFR  Part  960 

Grapes,  Marketing  agreements, 
Raisuis,  and  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  revised  to 
read  as  follows: 

PART  989-RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended.  7  U.S.a  801-674. 

Subpart— Administrative  Rules  and 
Regulationa 

2.  Section  989.158  is  amended  by 
revising  paragraph  (a)(3).  beginning  at 
the  fifth  sentence,  to  read  as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§989.158    Natural  condition  raisins, 
(a)  Incoming  inspection.  *  *  * 
(3)  *  *  *  Any  raisins  received  by  a 
handler  as  off-grade  for  disposition  in 
eligible  non-normal  outlets  or  for 
reconditioning  may  be  accepted 
uninspected:  Provided.  That  an 
application  for  receiving  such 
iminspected  raisins  shall  be  submitted 
by  the  handler,  on  a  form  furnished  by 
the  Committee,  to  the  Inspection  Service 
prior  to,  or  upon  physical  receipt  of. 
such  off-grade  raisins.  Such  form  shall 
provide  for  at  least  the  name  and 
address  of  the  tenderer  (equity  holder). 


date,  number,  and  type  of  containers, 
net  weight  of  the  raisins,  and  the 
particular  defect(s)  the  handler  indicates 
would  cause  the  raisins  to  be  off-grade. 
Handlers  shall  complete  and  sign  the 
form.  The  application  for  such 
uninspected  raisins  shall  not  be 
acceptable  unless  signed  by  the 
tenderer.  The  uninspected  raisins  shall 
be  subject  to  surveillance  by  the 
Inspection  Service.  Each  lot  of  raisins 
accepted  by  a  handler  for  reconditioning 
shall  be  reconditioned  separately  from 
any  other  lot. 

Dated:  August  31. 1990. 
Robert  C.  Keeney, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  90-20945  Filed  9-5-90: 8:45  am) 
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Food  Safety  and  Inspection  Service 

9CFRPart381 

([>ocfc«tNo.90-015F] 

Termination  of  Designation  of  the 
State  of  Utah  With  Respect  to 
inapection  of  Poultry  ProducU  and 
Special  Purposes 

AOCNCV:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Final  rule  and  termination  of 
designations^ 

SUMMARY:  This  rule  amends  the  poultry 
products  inspection  regulations  by 
terminating  the  designations  of  the  State 
of  Utah  under  sections  5(c)  and  11(e)  of 
the  Poultry  Products  Inspection  Act 
PPIA.  The  Secretary  of  Agriculture  has 
determined  that  the  State  of  Utah  will 
administer  and  enforce  a  State  Poultry 
Inspection  Program  with  requirements  at 
least  equal  to  the  requirements  imposed 
under  the  PPIA. 

DATES:  The  effective  date  of  this 
amendment  is  October  21. 1990.  This 
notice  of  termination  of  designations  is 
effecUve  October  21. 1990. 
FOR  niRTHER  INFORMATION  CONTACT: 
Dr.  L  D.  Nordyke.  Director.  Federal- 
State  Relations  Staff.  Inspection 
Operations.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Wishington,  DC  20250.  (202)  447-6313. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  final  rule  is  issued  m 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  It  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 


costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Tenainating  the  designation  of 
the  State  of  Utah  will  allow  the  State  to 
assume  the  req)onsibility,  previously 
held  by  the  Federal  Government,  of 
administering  the  poultry  inspection 
program  for  operations  and  transactions 
solely  within  the  State  and  for  ensuring 
compliance  by  persons,  firms,  and 
corporations  engaged  in  intrastate 
commerce  in  specified  kinds  of 
businesses.  The  State  of  Utah  will  be 
required  to  administer  the  inspection 
program  in  a  manner  that  is  at  least 
equal  to  the  requirements  under  the 
Poultry  Products  Inspection  Act 

Effects  on  SmaU  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act,  Public 
Uw  gft-354  (5  U.S.C.  801).  As  stated 
above,  the  State  of  Utah  is  assuming  the 
responsibiUty,  previously  held  by  the 
Federal  Government,  of  administering 
the  poultry  inspection  program  for 
intrastate  poultry  operations  and 
transactions.  No  additional 
requirements  are  being  imposed  on 
small  entities. 

Background 

Section  5(c]  of  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  454(c)) 
requires  the  Secretary  of  Agriculture  to 
designate  a  State  as  one  hi  which  the 
provisions  of  sections  1-4.  &-10,  and  12- 
22  of  the  PPIA  shall  apply  to  operations 
and  transactions  wholly  within  the  State 
after  he  has  determined  that 
requirements  at  least  equal  to  those 
imposed  under  the  Act  have  not  been 
developed  or  effectively  enforced  by  the 
State. 

On  December  3, 1970,  a  notice  was 
published  in  the  Federal  Register  (35  FR 
18410)  announdng  that  the  Secretary  of 
Agriculttire  was  designating  the  State  of 
Utah  under  section  5(c)  (21  U.S.C.  454(c)) 
of  the  PPIA  as  a  State  in  which  the 
Secretary  is  responsible  for  providing 
poultry  inspection  at  eligible 
establishments  and  for  otherwise 
enforcing  the  applicable  provisions  of 
the  PPIA  with  respect  to  intrastate 
activities  in  the  State. 

In  addition,  on  November  12. 1978.  a 
notice  was  published  in  the  Federal 


Register  (41FR  49989)  annoimcuig  that, 
effective  on  that  date,  the  Secretary 
designated  the  State  pursuant  to  section 
11(e)  of  the  PPIA,  and  would  assume  the 
responsibility  of  administering  the 
authorities  provided  for  under  sections 
11  (b).  (c)  and  (d)  (21  U.S.C.  480  (b),  (c) 
and  (d))  of  the  PPIA  regarding  certam 
categories  of  processors  of  poultry 
products. 

The  aforementioned  designations 
were  undertaken  by  the  Department 
when  it  was  determined  that  the  State  of 
Utah  was  not  in  a  position  to  enforce 
effectively  inspection  requirements 
imder  State  laws  for  product  solely  for 
distribution  within  the  State  that  are  at 
least  "equal  to"  the  requirements  of  the 
PPIA. 

The  Governor  of  the  State  of  Utah  has 
advised  this  Department  that  the  State 
of  Utah  will  now  be  in  a  position  to 
administer  and  effectively  enforce  a 
State  poultry  inspection  program  which 
includes  requirements  at  least  "equal 
to"  those  imposed  under  the  PPIA  for 
products  prepared  for  interstate 
commerce.    . 

Section  5(c)(3)  of  the  PPIA  provides 
that  whenever  the  Secretary  of 
Agriculture  determines  that  any 
designated  State  has  developed  and  will 
enforce  State  poultry  products 
inspection  requirements  at  least  "equal 
to"  those  imposed  under  the  PPIA,  with 
respect  to  operations  and  transactions 
within  the  State,  he  shall  terminate  the 
designation  of  such  State.  The  Secretary 
has  determined  that  the  State  of  Utah 
has  developed  and  will  enforce  such  a 
State  poultiy  inspection  program  in 
accordance  with  the  said  provisions  of 
the  PPIA.  In  addition,  the  Secretary  has 
determined  that  the  State  of  Utah  will 
enforce  effectively  the  provisions  of 
section  11  (b).  (c),  and  (d)  of  die  PPIA. 
Therefore,  the  designations  of  the  State 
of  Utah  imder  sections  5(c)  and  11(e)  of 
the  PPIA  are  hereby  tenninated. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

Accordingly,  part  381  of  the  poultry 
products  inspection  regulations  (9  CFR 
part  381)  is  amended  as  follows: 

PART  381~{AMENDED] 

1.  The  authority  citation  for  part  361 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  451  et  seq.;  7  U.S.C.  450 
etseq. 

S  381.221    [Amended] 

2.  Section  381.221  (9  CFR  381.221)  is 
hereby  amended  by  removing  "Utah" 
from  Uie  "State"  column  and  by 
removing  the  date  which  was  added  on 
the  Ihie  with  Utah. 


BEST  COPY  AVAILABLE 


S  381.224   [Amended] 

3.  Section  381.224  (9  CFR  381.224)  is 
hereby  amended  by  removing  "Utah" 
from  the  "State"  column  iiyall  three 
places  and  by  removing  the  dates  which 
were  added  on  the  lines  with  "Utah"  in 
all  three  places. 

The  amendments  of  the  poultry 
products  inspection  regulations  are 
necessary  to  refiect  the  determination  of 
the  Secretary  of  Agriculture  under 
sections  5(c)(3)  and  11(e)  of  the  PPIA. 
Further,  it  does  not  appear  that  public 
participation  in  this  matter  would  make 
additional  relevant  information 
available  to  the  Secretary.  As 
mentioned  above,  the  Secretary  has 
determined  that  the  State  of  Utah  will 
administer  and  effectively  enforce  a 
State  poultry  inspection  program  with 
requirements  at  least  "equal  to"  those 
imposed  imder  the  PPIA.  Therefore, 
under  the  administrative  procedure 
provisions  in  5  U.S.C.  553.  it  is  foimd 
upon  good  cause  that  such  public 
procedure  is  impracticable  and 
unnecessary,  and  good  cause  is  found 
for  making  the  amendments  effective 
less  than  30  days  after  pubUcation  in  the 
Federal  Register. 

Done  at  Washington.  DC  on:  August  29, 
1990. 

LMter  M.  Cnwfofd. 
Administrator 

(FR  Doc.  90-20824  Filed  9-5-90;  8:45  am] 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1400 

Organization  and  Functions 

agency:  Farm  Credit  System  Insurance 

Corporation. 

action:  Final  rule. 


;  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
adopts  final  regulations  relating  to  the 
Corporation's  organization  and 
functions  for  the  information  of  the 
public.  The  adoption  of  these  regulations 
adds  subpart  A,  Organization  and 
Fimctions. 

DATE:  These  regulations  shall  become 
effective  upon  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 
FOR  FURTMiR  INFORMATION  CONTACT: 

Bobbie  Jean  Norris,  Project  Analyst. 
Farm  Credit  System  Insurance 
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Corporation.  McLna.  VA  22KB-4UI. 
t703)  a»-«S67.  TDDpQB}  CSS^M44. 

Agricaltoal  Credit  Ad  of  1887  (Ptrit.  L 
iao^X3SMl8B7  Act)  MMBded  the  Fam 
CndR  Act  of  lan  (Acq  by  adding 
amoag  other  provisiona.  a  MBW  part  B  <rf 
the  Act  to  fitta  V  iiiai  nrnJHg  Aa Faun 
Credit  SfotMiluaMianfleCeqwtalicMi 
(CoipTatiBa)  The  Coiyation  wraa 
ettabUibad  locany  airt  ^ 
respenribilifies  ae<  eirt  in  part  E  flf  tide 
V  ofiha  Aot  fadadfaig  kMriPB  the 


on  notes,  taada.  dabanavoe.  aid  odicr 
obligations  isanad  aader  sahasction  (c| 
or  (d)  of  BoeiiaB  C2  al  die  Act  OB  behalf 
of  «ae  or  auve  Fan  Credit  System 
banks  (System  banks).  Eadb  System 
bank  baoaM  insured  effBcfiva  )aaoffiy 
e,188a 

fai  oidv  to  pnvids  the  Cofpocatiaa 
widi  tsBda  ta  meet  its  obl^ationa.  the 
Act  psewded  for  Ike  transfer,  as  cf 
janoary  6. 1888.  of  sB  smsann  in  As 
revoh^  faad  established  by  section  4j0 
of  te  Ad  to  the  Faim  Credit  insaranoe 
Fund  wUcksersed  as  ths  taiftial  capimi 
of  the  Oifpocaliaa.  Ite  Ad  provides  lor 
furdier  bmding  of  tiM  CoiporstiaB  to 
come  from  aanual  premium  payments 
firora  System  banlcs. 

The  Corporation  is  empowoed  to 
prescribe  such  rules  and  reguladons  as 
it  considers  necessary  to  cuiy  oat  its 
respottsibifities  ander  the  Act  The  Act 
provides  that  the  Coipwation  "shaD  be 
managed  Iqr  a  Beard  of  Diiactocs  &at 
shaU  consist  of  the  members  of  the  Farm 
Credtt  AdadmslntiaB  Boasd"  aad  dmt 
officers  and  employees  may  be 
appointed  by  its  Board  of  Directors. 

These  regulations: 

(1)  Describe  the  Corporation  and  its 
Boiard  of  Diiectors;  and 

(2)  Provide  for  the  appoiotmeat  of 
officers  of  the  Corporation. 

In  acting  on  the  regulations,  dte  Board 
of  Directors  determined  ttese  matters 
were  of  intern^  agency  orgamzatioB. 
procedure,  and  practice  ai^  exempt 
from  die  provisions  of  5  U.S.C  S5^)tl)- 
(3).  When  r^ulabons  involve  flutters^ 
agency  organization,  procedure,  or 
practice,  or  where  die  agency  &ids  good 
cause  that  the  nofice  and  pabbc 
comment  are  unnecessary  ot  contrary  to 
the  pid>bc  interest.  5  XJSX:.  553(b)  (A) 
and  (^  provide  diet  as  agaacy  may 
pubisb  regoiatSens  in  fixud  fsaa. 
Acoordm^y,  dwse  regulations  are 
issaed  as  a  final  rale. 

Pwsoant  to  8  U&C  553(dQ  «idl2 
U.S.C  22SZ(cXl).  diese  legulafluBS  shdl 
becoam  efisdive  apea  ffae  axpiraliaa  of 
30  days  a'fier  this  publication  during 
which  eiiiBr  er  bail  Hanea  of  ( 
are  in  sessiaa.  Nadoe  ef  the  I 


date  sdS  be  pofalisked  bi  dm  Fs 
Registsr. 

Ud  of  Subjects  in  U  CFR  Past  MSe 

Orgasicalion  and  functions 
(goverament  ageoctesj. 

TMe  12  is  amended  Iqr  estabSsUng 
Chapter  XIV— Farm  Credit  ^stem 
Insurance  Corporati(»  consisting  at  diis 
time  of  part  1400  sid^wrt  A  to  read  as 
follows: 

CtMptar  XIV— Farm  Cradil  Systam 
Inauranca  Corporation 

PART  1400-ORQAIIIZATION  AND 
FUNCTIONS 

9ubpw«  A-Orgsniatation  snd  Funcbana 

140ai    Fsa  CndUSfetsnlHataaoe 

CMpontioB. 
140012    BoMdafDiraclanafthaFaniCiwfit 

Systea  Inwirifie  CipsmtJon  Board. 
1400J    OigwiaatioaoftliaFaiBCredit 

System  InwirannB  Caiporatioa 
Andiority:  12  VS.C.  2277ft-«;  12  ILSjC. 
2277a-7. 

Subpart  A— Organtzation  and 


(1400.1    Farm  Credt  Systam  hwuraaca 
Corporation. 

The  Farm  Credit  System  InaaraDoe 
Coiporation  (Coiporatian)  was  created 
by  sections  5.52  and  5.58  of  fte  Fami 
Credit  Ad  of  1971  (Act)  to  cany  oat  Ae 
responsibibties  set  out  in  part  E  of  title 
V  of  dm  Ad.  inckaiiag  iBsanng  dm 
timely  payment  afpri^ac^pal  and  iirtered 
on  notes.  boDds.  debentares.  and  odier 
obligatiaas  issued  ander  subsection  (c) 
or  (d)  of  section  4.2  of  ^  Farm  Credit 
Act  on  behoof  one  or  rame  Farm 
Cre<Bt  ^stem  baidcs. 


S  1400.2 

CracM  System  Inauranca  Corporaiion. 

The  Board  (tf  Directors  of  the  Farm 
Credit  System  Insurance  Corporation  is 
entrusted  with  the  responsibility  to 
manage  the  Corporation.  The  Board  of 
Directors  consists  of  the  members  of  the 
Farm  Credit  Adnnristration  Board.  The 
Chairman  of  the  Corporation  is  elected 
by  die  mendiers  of  the  Board. 


{ 1400i3    Omsiiliailow  el  tiM  Fsna  I 
System  Inauranca  CorporaSon. 

Officers  of  the  Corporation  shall  be 
appointed  by  the  Board  of  Directors  of 
the  Corporation.  Carrent  infonmiian  on 
the  orgaiBsatiaa  af  die  Cmporatian  may 
be  obtained  bom  the  Corporation.  ISOl 
Farm  credit  Drive.  McLean.  Virginia 
22102-0820. 


)aaM«M.MaRh, 

JlijjiioeCiiiipwtJiwi. 

[FR  Dbc  fl»-aOB«7  ned  0-»-«0:  a:4S«B] 


DEPARTUENT  OF  COmiERCE 
Boraao  of  Export  Adnilnistf  ation 
IS  CFR  Part  775 
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Ealablialunant  Of  In^ort  Cartfflealfon/ 
Dallvary  Vadficadon  Prooadaralor  tho 
RapubHc  of  Korea 

AOCNCV:  Bureau  of  EjqxMl 

Administration.  Commerce. 

ACnow;  Final  rule.        _^ 

summary:  The  Bureau  of  Exptfft 
Administration  requires  a  foreiyi 
importer  to  file  an  Import  Certification 
(IC)  in  sopport  of  individual  validated 
license  applications  to  export  certain 
commodities  controlled  for  national 
security  reasons  to  tfedSed 
destinations.  Hie  oosunofities  are 
identified  by  flie  code  letter  "A'' 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List, 
which  identifies  those  items  subjed  to 
Department  (tf  Commerce  export 
controls.  By  issuing  an  IC  Ibe 
government  of  the  iaqwrtiog  country 
undertakes  to  exercise  legal  conteol  over 
the  disposal  of  those  commoditim 
covered  by  the  IC. 

The  Bureau  of  Export  Administration 
also  requires  a  Delivery  Veiifioatiaa 
Certificate  (DV)  on  a  selective  basts,  as 
described  in  15  cm  775.3(i).  By  issuing  a 
DV,  dm  government  of  a  countiy  to 
wfaidi  an  export  has  been  made 
confirms  that  exported  commodities 
have  eidier  entered  Ate  export 
jurisdiction  of  that  cooatry  or  are 
etherwise  accounted  for  by  die  importer. 

New  documentation  pradioes  adopted 
by  die  Rqmbbc  of  Korea  (Soadi  Korea) 
warrant  inclusion  of  that  coimtry  in  the 
IC/DV  pruoedara.  This  rule  amends  that 
EiqMrt  AdministratiaB  Regdatians  by 
addii«  dm  Repabbc  of  Korea  to  dm  Sst 
of  countries  dmt  issue  bnport 
Certificates  and  by  adding  dm  names 
and  addresses  of  die  Repubbc  of  Korea 
auUiorities  to  the  lid  of  foreign  offices 
diat  administer  dm  IC/DV  systena. 
EFFSCnvc  ONfCllris  nrie  is  ^fecdve 
Septendier  ft,  l«8a  hi  Hen  (rf  dw  4S  dey 
grace  period  provided  in  15  (3K 
775.9(b)(2).  die  Republic  of  Korea  faqport 
Certificate  must  be  submitted  widi 
export  boense  appfications  as  of  Mardi 


6, 1990.  In  the  interim,  applications  will 
be  accepted  if  supported  by  either  a 
Form  BXA-eaaP  (Statement  By  Ultimate 
Consignee  and  Purchaser)  or  the 
Republic  of  Korea  IC  up  until  March  6, 
1991. 

RM  FURTHER  INFORMATION  CONTACT: 

Patiicia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-2440. 

auaPLiMiNTARv  information: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  The  Import  Certificate  and  Delivery 
Verification  {IC/DV)  requirement  set 
forth  in  part  775  supersedes  the 
requirement  for  Form  BXA-629P, 
Statement  by  Ultimate  Consignee  and 
Purchaser  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0604-0021)  to  accompany  most 
license  appUcatiohs  (approved  under 
OMB  control  number  0694-0005)  for 
exports  and  reexports  to  Korea.  The 
Import  Certificate  and  Delivery 
Verification  are  issued  by  the 
Government  of  the  Republic  of  Korea 
and  do  not  constitute  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  eMe?.). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 

-  rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  18(a)  of  die  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.a  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportimity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  die 
EAA  does  not  require  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 


opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington.  DC  20044. 

List  of  Subcode  tai  15  CFR  Part  778 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  775  of  the  Export 
Administration  Regulations  is  amended 
as  follows: 

1.  The  audiority  dtation  for  15  CFR 
part  775  continues  to  resd  as  follows: 

Authority:  Pub.  L  06-72.  S3  Stat.  503  (50 
U.S.C.  app.  2401  et  aeq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981,  Pub.  L  90-64 
of  ]uly  12, 1965  and  Pub.  L 100-418  of  August 
23, 1S88;  E.0. 1252S  of  July  12, 1085  (50  PR 
28757.  July  16, 19B5);  Pub.  L  95-223  of 
December  2a  1977  (50  U.S.C.  1701  et  aeq.]: 
E.0. 12532  of  September  9. 1985  (50  FR  30861, 
September  la  1965)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925,  September  8. 
1986):  Pub.  L  90-140  of  October  2, 1966  (22 
U.&C.  5001  et  seq.y.  and  E.0. 12571  of 
October  27, 1906  (51  FR  39505.  October  29, 
1986). 

PART775-(AMENDED] 

f77S.1    (Amended] 

2.  The  table  in  §  775.1  is  amended  by 
adding  "Republic  of  Korea"  before  the 
entry  "Luxembourg"  in  the  column  tided 
"and  the  country  of  destination  is". 

S77S.3   (Amended] 

3.  The  list  of  countries  in  §  775.3(b)  is 
amended  by  adding  "Korea,  Republic 
of  before  the  entry  "Luxembourg". 

Supplement  No.  1  (Amendment] 

4.  Supplement  No.  1  to  part  775  is 
amended  by  adding  a  new  entry  for 
"Korea,  Republic  oV  immediately  before 
the  entry  for  "Luxembourg",  as  follows: 

Supplement  No.  1  to  Pert  775  Authorities 
Administering  Import  Certificates/ 
Delivery  Verification  Systems  in  Foreign 
Countries' 


Counky  and  IC/OV 


'  Facsimile*  of  Import  Certificate*  and  Delivery 
Verifications  issued  by  each  of  the*e  countries  may 
l>e  inspected  at  the  Bureau  of  Export  Administration 
Western  Regional  OfTice,  3300  Irvine  Avenue.  Suite 
345.  Newport  Beach,  California  02060-3196  or  at  any 
U.S.  Department  of  Commerce  District  Office  (see 
listing  on  page  ii  under  Commerce  Office 
Addresses)  or  at  the  Office  of  Export  Licensing. 
Room  lOOOD.  U.S.  Department  of  Commerce,  14th 
Street  and  Pennsylvania  Avenue  NW.,  Washington. 
DC  20230. 


Koraa: 

ifaoa  AonwwvNon  uMnon,  iraoa 
BwMu,  MMifey  of  Traila  and  hv 
duMy,  Jungang-Oong.  Kyonggt- 
Oo,  BuMng  3,  KvMohon.  RafuMc 
OiKOfW. 

Rapubic  o(  Korea  Cualoma  Houaa |  OV 


>IC— Import 


and/or  DV-Daa»aiy  Vort- 


Dated:  August  31, 190a 

MkhadP.GaMn. 

AasiMtant  Secretary  for  Export 
AdminiBtration. 

(FR  Doc  90-20968  Filed  9-&-60;  6:45  am) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


AaaMant  Saeralary  for 


OffleaofllM 
Community  PtaMinlng 


24CFRPart511 

(Docket  Nou  R-tO-IISK  Ffl-1M1-F-06] 
RIN2806-AASS 

Rantai  RahabNttatton  Qranlt 


;  Office  of  Community  Planning 
and  Development,  HUD. 

ACnON:  Final  rule;  announcement  of 
effective  date;  technical  amendment 

•UMMARV:  On  May  14, 1990,  at  55  FR 
20040,  the  Department  published  s  final 
rule  reorganizing  and  making  final 
various  provisions  governing  the  Rental 
Rehabilitation  Program.  The  rule 
became  effective  on  June  14, 1990. 
However,  certain  sections  in  that  final 
rule  were  not  made  effective  because 
they  contained  information  collection 
requirements  that  had  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  and  were 
pending  approval.  The  purpose  of  this 
document  is  to  announce  the  effective 
date  of  those  sections  and  to  amend 
those  regulations  to  include  the  OMB 
control  number  at  the  places  where 
these  information  collection 
requirements  are  described. 

iFRenvi  DATIS:  The  effective  date  for 
24  CFR  511.10(e),  511.15(c)(7),  511.20 
(b)(5)  and  (b)(ll),  511.40.  and  511.50(a), 
(final  rule  published  on  May  14, 1990,  at 
55  FR  20040)  is  September  6. 1990. 


/  Vol.  5S.  No.  173  /  Thareday.  S^tembcr  6.  IWB  /  Rides  and  RggnJations 


Fadani  Mt^aHet  /  Vcd.  56.  Mo.  17i  /  Thunday.  September  €.  3SM  J  Rides  and 


iTMN  contact: 
May  Xeleaar,  tshabilitation 

Department  of  Housing  and  Urban 
Developnaat  4tl  aetsaili  Simet,  8W., 
Washington.  DC  3000  7000,  tdqdrone 
(202)  706^8470.  Heiim  arspsedi- 
impaired  individiial  may  call  HUD'S 
TDD  auniber  (202)  TW-aOS.  n^wse 
telephoB*  nssriicts  ars  not  tofl-irse 
numbers.) 

SUPfLIMINTARV  WraNMAnOK 

Pspsrwork  Raducdon  Ad 

The  information  collection 
requirements  contained  in  24  CFR 
511.10(e).  811.1S(c)t7).  S11.20  (b)(S)  and 
(b)(ll),  511.40.  and  511.S0(a).  (final  nde 
pwUiaked  in  Kfay  H.  liOO.  at  56  FR 
20040)  were  approved  by  the  Office  of 
Mantiyawnt  and  Badget  (0MB)  aider 
the  Paperwork  Redaction  Act  of  lOBO 
(Pub.  L  96  511)  and  assigned  the  control 
nusdier  UMMIOBO. 

List  of  Subiacts  in  24  CFR  Part  sn 

Administrative  practice  and 
procedure.  Grant  programs-Housing  and 
commmily  dniilutiswiit.  Low  aad 
moderate  income  housing.  Rental 
rehabilitation  grants,  reporting  and 
recordkeeping  requirements. 


^lEPARTMENT  OF  THE  TREASUIiy 


li 


TextoTtka 

Accordingly,  the  Departamt 
24  CFR  part  511  as  follows: 


PAflT  «11>flENTAL  RBMBNJTATION 
QRAMTPROQIMil 

1.  The  autlmrity  citation  for  part  Sll 
coBtimies  to  read  as  Solknvs: 

AuiiMfity:  Sec  17  of  the  United  SutM 
Housing  Act  of  t«37  (42  U.SuC  1437o):  sec 
7(d).  Department  of  Housiag  and  Urban 
Devek^ineBt  Act  (42  U.S.a  3S34(^ 

Wsii.to.sii.iiw»ma.iii^aaa<iiJo 

2.  Sections  Sn.10, 511.1S,  511.20. 
511.40,  and  S11  JO  are  amended  by 
adding  at  the  end  of  each  sec^kai.  dw 
following  statement: 

(Approved  by  the  Office  of  Management 
and  Budget  under  Cootnd  Number  2S0^ 
0060) 
Dated- August  Ml 


260niftrtBfS< 

(TJ>.«3111 


Cia^9.NoRis< 

AuitUmt  Cenerai  Counsel  for  Regaiatiana 

|FK  Doc  «>-ai87«  Ried  t-fr-fltk  8«  «■] 


Exdaa  Tm  on  Ckamicala  That  Oaplala 
Iha  Oaona  Layer  and  on  ttrodiicta 
Containing  Sucti  Chanricala 

AOCNCV:  fatemal  Revenae  Service. 

Treasury. 

ACTION:  Fmal  and  temporary 

regulations. 

BM— umr.  This  dooament  oontens 
temporary  regulations  relating  to  the  tax 
on  dieaicals  that  deplete  the  ozone 
layer  and  on  prodocts  oontaining  each 
chemicak.  These  temfioraiy  regalatione 
rc^Qect  changes  to  the  law  made  by  the 
OoHobus  Budget  Recondhation  Act  of 
1900.  These  temporary  regidations  affect 
manufacturers  and  importers  of  tBone- 
depleting  chemicals,  manubctorers  of 
ri^d  foam  insulation,  and  importers  of 
products  containing  or  manufactured 
with  ozoae-depletHig  chemicals.  In 
addition,  these  temporery  regulations 
affect  persona,  other  dian  manufacturers 
and  importers  d  osone-depledBg 
chemicals,  holding  such  chemicals  for 
sale  or  for  use  in  further  manufacture  on 
January  1. 1990,  and  on  subsequent  tax- 
increase  dates.  The  text  of  the 
tempwary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  r^ulations  for  the  notice  of 
proposed  rulemakiog  on  this  sub)ect  in 
the  Proposed  Rules  section  of  diis  issue 
of  the  Federal  Register. 
EFncnve  OATCS:  lliese  regalations  are 
effective  |anuaiy  1, 1900.  Section 
52.468Z-^fH2Ho)  provides,  however, 
that  listings  preceded  by  a  double 
asterisk  (**)  in  the  Imported  Products 
Table  set  fordi  in  %  52.4e62-ST(f)(e)  are 
effective  October  1, 1990.  in  addWon. 
S  S2.830Z(c>-2T  (relating  to  «e  of 
Government  depoaitaries)  is  effective 
July  1.  IflOa  far  depoaita  relati^  to  the 
calendar  quarter  beginning  Ju^  1. 1900. 
FON  RNITNBI  INNMNIATnN  CONTACft 
Ruth  Hoffman.  202-566-4475  (not  a  toll- 
free  number). 
SUPPLCMCNTARV  INFORMATION: 

Paparwocfc  Raductiaa  Act 

These  regulations  are  beii^  issued 
without  prior  puUic  notice  prooedores 
parsaaat  to  the  Adaiiaistrative 
Procedure  Act  (5  \iS.C  553).  For  ttiis 
reason,  the  requirements  for  coHecting 
infonnation  contained  in  these 
regulatiotts  have  been  reviewed  and, 
pending  receipt  and  evaluation  of  poUic 


coannents.  approved  by  the  Office  of 
Management  and  Bodfet  (Ohffi)  under 
control  number  1545-1153.  The 
estimated  average  annual  burden  per 
recordcceper  is  0.5  how.  Tlie  estimated 
average  annual  burden  per  respondent 
is  0.4  hoar. 

These  estimates  are  an  approximatrao 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  ia  ava^aUe  to  the 
Internal  Revenue  Service.  Individual 
respondents  and  recon&eepers  may 
require  more  or  less  time,  depending  on 
their  particular  drcumstanoes. 

For  farther  infonnation  concerning 
this  ccrflection  of  infonnation,  and  where 
to  submit  connnents  on  this  collection  of 
information,  the  accuracy  of  the 
estimated  burden,  and  soggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-referencing  notice 
of  propoaed  rulemaking  publi^ied  in  the 
Propooed  Rules  section  of  this  issue  of 
the  Fodoial  Ra^sler. 

Background 

This  document  contains  amemhnents 
to  the  Environmental  Tax  Regulations 
(26  CFR  part  52)  relating  to  sectiom  4061 
and  4662  of  the  faitemal  Revenue  Code. 
These  sections  were  added  to  die  Code 
by  the  Omnibus  Budget  Reconcdiation 
Act  of  1986,  PttUic  Law  101-239. 

Nead  for  TsBporary  Regulations 

Immediate  guidance  is  needed  on  the 
tax  imposed  with  respect  to  ozone- 
depleting  chemicals.  Therefore,  good 
cause  is  foand  to  dispense  with  die 
public  notice  requirement  of  5  U.S.C. 
553(b)  and  the  delayed  effective  date 
requirement  of  5  U.S.C.  553(d). 

Pievioas  Notioas 

Notices  90-8, 1990-5 1.R.B.  14,  and  90- 
9, 1990-6  LR.B.  21,  provided  initial 
guidance  on  the  taxes  imposed  with 
respect  to  ozone-depleting  chemicals. 
Notice  90-35. 1990-20  LR.B.  9,  informed 
taxpayers  that  the  first  payment  of  tax 
under  section  4661  would  be  due  April 
30, 1990,  diat  taxpt^ers  would  avmd 
interest  charges  if  die  amount  of  die  tax 
was  deposited  by  that  date,  that  no 
retium  of  taxes  imposed  under  sections 
4681  and  4682  would  be  due  until  30 
days  after  the  date  of  piddication  of 
temporary  regulations,  and  that  no 
penalty  would  be  imposed  on  account  of 
failure  to  file  or  failure  to  pay  die  tax 
under  secti<ni  4661  before  the  due  date 
for  filing  the  return,  as  extended. 

These  temporary  regulations  generally 
incorporate  the  rules  provided  in  the 
Notices,  but  also  include  a  number  of 
changes  and  additions  to  diose  rules. 


Thenew  provisioasiD  die  4ea4»eraiy 
regulations  inolBde:(lj  A  nde  previdii^ 
that  the  loss  or  destruction  af  ozone- 
depleting  cfaemicals  or  imported  taxable 
products  is  net  taaated  as  a  taxable  use 
of  such  rJipmiralstor  products;  (2)  a  rule 
under  which  the  tax  on  on  imported 
taxable  product  may  be  deferred  until 
an  article  incoqtacating  that  product  is 
sold;  (3)  a  revised  Jnqiotted  Products 
Table;  and  (4)  rules  /or  filing  returns, 
paying  tax.  and  makii^  deposits. 

Except  as  provided  in  section  I  of 
Notice  90-6  (Delating  to  reliance  on  the 
Imported  Products  TaUe  contained  in 
the  Notice),  the  rules  in  the  Notices  are 
superseded  by  these  temporary 
regulations,  llie  latemal  Revenue 
Servioe  wHl.  however,  grant  relief  under 
section  760S(b)  to  a  ta}q>ayer  adversely 
affected  by  the  reta'oactive  application 
o!  any  change  from  the  rules  desctibed 
in  the  Notices,  but  only  if  a  request  for 
such  relief  is  submitted  before  January  1, 
1991. 

Explanation  of  Provisions 

In  General 


Section  4681  imposes  a  tax  on  an 
ozone-depleting  chemical  (ODC)  when 
the  CffiC  is  sold  or  used  by  its 
manufacturer  or  importer.  That  section 
also  imposes  a  tax  on  an  imported 
product  containing  or  manufactured 
with  ODCs  when  the  product  is  sold  or 
used  by  its  importer. 

Section  4682(h)  imposes  a  floor  stocks 
tax  on  ODCs  ^at  are  held  for  sale  or  for 
use  in  further  manufacture  on  January  1 
of  1990, 1991. 1990. 1993,  or  1994  by  any 
person  other  than  the  manufacturer  or 
importer  of  the  ODC. 

Sale  of  Use 

The  terms  "sale"  and  "use"  are 
defined  in  S  &2.4081-lT(c)  (6)  and  (7). 
Under  S  S2^4861-lT(c)(7)(u).  loss, 
destruction,  wmebousing.  or  packaging 
is  not  a  use.  In  addition.  {  52.4682- 
lT(b)(2)(iii)  permits  manufacturers  and 
importers  of  ODCs  to  elect  to  treat  the 
sale  or  use  of  mixtures  containing  ODCs 
as  the  first  sale  or  use  of  the  ODCs 
contained  hi  die  mixture. 

Ozone-depletmg^Chetnicala 

Section  tt82(a)(2)  lists  the  chemicals 
thataTeaubieattotax.Tlie  listed 
chemicate,  which  also  were  ident^ed  as 
oaaneHlepletingaBder.the  Moatmal 
Protocol  an  OFC^l.  CFC^IZ  ta^C-^lS. 
CFC-414.  CFC-ttf.  i4alDn-1211,  Halon- 
1301.,andiiahai-rM02. 

Ihriier  aeotion  «BB2l(d)tl),  thefe  is  no 
tax  on  ODCs  that  are  reccwered  in  the 
United  Statesas-part  of  a  lecqrchag 
process  (and  not  as  pert  of  the  original 
manufacturing  process).  Section 


4683^)(2|,pi»vid6S  dwt  there  tsnolax 
on  ODCs  ased^or  aoU  ior  use  as  a 
feedstock.  Section  4682(d)(3)  provides 
that  aeme  CMGs  may  "be  exported  tax 
free.  Section  4B8Z|g}.piovides  a  phasein 
of  taK«n  Hakms  andvoa'ODGs  naedar 
sold  for  nae  in  the  •wiwntrfm'.inrw  of  zigid 
foam  inaidadoa.  Unteridie  phase-in -nde. 
no  tax  n  impoed  in  1900.  nd  tax  is 
imposed  ataTeduced  rate  of 
approiimatBly  $0.25  per  pound  in  1991, 
1992,  and  ^93.  S^s  to  State  and  local 
goverameati,  to  the  Federd 
Government,  and  to  nonprofit 
educational  organization  are  net  exempt 
fiom  thetax. 

Exemption  for  ODCs  Used  as  a 
Feedstock 

Section  4662(d)  provides  an 
exemption  from  the  tax  imposed  under 
section  4681  for  ODCs  used  or  sold  for 
use  as  a  feedstock.  Under  §  52.4682- 
lT(c](3),  an  ODC  is  used  as  a  feedstodc 
only  if  the  ODC  is  entirely  consumed  in 
the  manufacture  of  another  chemical 
(within  the  meaning  of  40  CFR  82.3(8) 
(relating  to  the  definition  of  production 
in  connection  with  regulations  on  the 
protection  of  atmospheric  ozone)]. 

Section  52.4682-ZT(a]  sets  forth  rules 
relating  to  tax-free  sales  of  ODCs  for 
use  as  a  feedstock.  Under  these  rules, 
the  buyer  must  certify  to  the  supplier 
that  the  ODCs  will  be  used  as  a 
feedstock,  but  a  submission  to  the 
Internal  Revenue  Service  is  not  required. 
Section  524682-2T(d)  sets  forth  the  form 
of  the  certificate  to  be  used  to  support 
tax-free  sales  of  ODCs  for  use  as  a 
feedstock. 

ODCs  Used  in  the  Manufacture  of  Rigid 
Foam  Insolation 

Under  section  4682(g).  ODCs  used  or 
sold  for  use  in  the  manufacture  of  rigid 
foam  insulation  are  not  taxed  in  1990 
and  are  taxed  at  a  reduced  rate  in  1901, 
1992.  and  iaS3.  Section  524«82-lT(d)(3) 
provides  that  the  term  "rigid  foam" 
means  any  closed  cell  potymeric  foam 
(whether  or  not  rigid)  in  which 
chloroHuococarlxuis  are  used  to  fill 
voids  widun  the  polymer.  The  term 
"rigid  foam  insulation"  means  any  rigid 
foam  that  is  demgned  for  use  as  thermal 
insulatica.  Ihe  design  of  a  product,  and 
not  the  manner  in  which  it  is  actual^ 
used,  determines  whether  the  pmdoct  is 
rigid  foam  insulation. 

Sections  52.4eaa-2T  (a)  4Bul  (d)  sets 
forth  ndes  mid  oertificatton 
requirements  refarting  to  tox-fiae  and 
taK^redooed  sales  under  the  phaae'in 
provision.  In  all  material  cespaots,  these 
rules  andxertifoation  lequimnente  are 
the  same  as  ihoae  applic^e  to  tax->free 
sales  for  nse  as  a  fomlstock. 


Imi 


Section  4681  imposes  a  tax  on  an 
imported  product  contaiaiagar 
manufactured  with  ODCs  w^en  .the 
prockict  is  sold  or  used  by  its  importar. 
Section  46Bl(h)(^  provides  that  4he  tn 
imposed  oa  an  iaqperted  psoduct  is 
based  tan  dw^weigbttf  theiSOCs  usedin 
its  nmmifacture  (ODC  weight).  Sectiaa 
&2.46Ba-aT(Qtfij  aets  forth  anJb^orted 
Products  Table^Table)  diat  contains  an 
exclusive  Hst  of  the  produots  subject  to 
the  tax.  The  Table,  which  is  based  on 
information  sappiied  by  indintry 
representatives,  identifies  products  that 
are  subject  to  tax  by  name  and 
Harmonized  Tariff  Schedule  heading.  In 
addition.  Table  ODC  weights  are 
provided  for  most  products,  "niese 
weights  are  used  to  compute  the  tax 
when  the  importer  cannot  detemrine  the 
weight  of  die  ODCs  actually  used  in  die 
product's  manufacture. 

In  some  cases,  no  Table  ODC  weight 
is  provided  because  information  is  not 
currently  available.  If  an  importer 
cannot  determine  the  weight  of  ODCs 
actually  used  in  the  manufacture  of  a 
product  for  which  no  Table  ODC  weight 
is  providecL  the  tax  is  determined  under 
section  4681(b)(2]  and  i  52.4682-3T(e)(4)- 
Section  4681(b)(2)  provides  diat  die  tax 
in  such  cases  is  determined  under  rules 
similar  to  those  of  section  4671(b)(2) 
(islating  to  the  defauh  tax  rate  for 
ptsposes  of  the  Superfund),  and 
i  S2v4662-3T(eM4)  prescribes  a  rate  of 
one  percent  of  die  entiy  value  of  the 
product. 

Section  52.4662-ST(f)(7)  grants  die 
Commissioner  die  authority  to  modify 
the  initial  Table  set  fordi  in  the 
regulations.  H  the  Commissioner 
determines  that  the  Table  should  be 
modified,  a  revenue  procedure  providing 
a  superseding  Table  adll  be  published. 
Manufacturers  may  request 
modifications  by  following  the 
procedures  described  in  the  regulations. 

ODCs  usedin  the  manufacture  of 
protective  packaging  are  neither 
incorporated  into  the  protected  product 
nor  released  into  the  atmosphere  during 
its  manufacture.  Accordingly,  i  52.4662- 
3T(d)(3)  provides  dtat  aucfa  ODCs  are 
not  treated  as  ODCs  used  in  die 
manufacture  of  the  protected  producL 
Although  it  may  be  appropriate  to  treat 
protective  packaging  as  a  separate 
product  ihat  is  used  during  the  shipment 
and  storage  of  the  pndeeted  product 
this  nde  pmsento  ei^nfficant 
adminirtrative  dUffiadties  and  is  not 
inchidediin  die  temporary  regulations. 
The  Intamal  Revenue  Sendee  invites 
public  eemment  en  whedier  and  how 
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protective  packaging  should  be  taxed 
under  section  4681. 

Floor  Stocks  Tax 

Section  4682(h)  imposes  floor  stocks 
taxes  on  January  1  of  ISOa  1991, 1992. 
1993.  and  1994.  Section  52.4682-«T(b)(l) 
provides  that  these  taxes  apply  only  to 
ODCs  that  are  held  (other  than  by  the 
manufacturer  or  importer  of  the  ODC) 
for  sale  or  for  use  in  further  manufacture 
on  the  date  the  floor  stocks  tax  is 
imposed.  For  this  purpose,  an  ODC  may 
be  held  for  sale  or  for  use  in  further 
manufacture  without  regard  to  the  type 
or  size  of  the  container  in  which  it  is 
stored. 

Section  52.4682-4T(b)(2)  identifies 
ODCs  on  which  the  floor  stocks  tax  is 
not  imposed.  These  include  ODCs  that 
have  been  recycled  or  reclaimed  and 
ODCs  diat  have  been  incorporated, 
before  the  date  on  which  the  tax  is 
imposed,  into  a  mixtiue  or  into  a 
manufactiued  article  in  which  the  ODCs 
will  be  used  for  their  intended  purpose. 

ODCs  that  have  been  incorporated 
into  a  mixture  include  all  ODCs  that 
have  been  mixed  with  other  ingredients, 
even  if  that  mixture  is  held  for  sale  in 
bulk  quantities.  For  floor  stocks  taxes 
imposed  after  1990.  however,  the 
mixture  exemption  does  not  apply 
unless  the  other  ingredients  contribute 
to  the  purpose  for  which  the  mixture  will 
be  used. 

An  ODC  has  been  incorporated  into  a 
manufactured  article  in  which  it  will  be 
used  for  its  intended  purpose  if,  as  in  the 
case  of  ODCs  contained  in  the  cooling 
coils  of  an  air  conditioner,  it  is  used  for 
its  intended  purpose  within  the  article. 
On  the  other  hand,  an  ODC  is  not 
exempt  from  the  floor  stocks  tax  if  it  will 
not  be  used  for  its  intended  purpose 
within  the  article  into  which  it  is 
incorporated.  For  example,  CFC-12  that 
will  be  used  to  charge  an  air  conditioner 
is  not  exempt  from  the  floor  stocks  tax 
solely  because  it  is  contained  in  a 
14^unce  can. 

Under  i  52.4682-4T(e)  the  tax  is 
imposed  on  ODCs  held  by  a  person  only 
if  the  tax  is  imposed  on  a  date  on  which 
the  person  holds  at  least  a  specified 
amount  of  ODCs  to  which  the  tax  would 
otherwise  apply.  For  1990, 1992,  and 
1993.  the  amount  specified  is  400 
poimds.  In  determining  whether  this  400- 
pound  threshold  is  met.  Halons  and 
ODCs  that  will  be  used  in  the 
manufacture  of  rigid  foam  insulation  are 
disregarded.  For  1991.  the  amount 
specified  is  also  400  pounds,  but  only 
Halons  and  ODCs  that  will  be  used  in 
the  manufacture  of  rigid  foam  insidation 
are  taken  into  account.  In  1994.  the  tax 
is  imposed  only  if  the  person  holds  at 
least  200  pounds  of  ODCs  that  will  be 


used  in  the  manufactiue  of  rigid  foam 
insulation  or  at  least  20  pounds  of 
Halons. 

Section  52.4682-4T(c)  provides  that 
the  person  holding  ODCs  on  the  date  the 
floor  stocks  tax  is  imposed  is  liable  for 
the  tax.  Section  52.4682-4T(f)  requires 
inventories  of  ODCs  that  a  person  (other 
than  the  manufactiuer  of  importer  of  the 
ODCs)  holds  for  sale  or  for  use  in 
further  manufacture.  Inventories  of  such 
ODCs  must  be  taken  by  the  person 
holding  the  ODCs  on  January  1  of  1990. 
1991, 1992. 1993.  and  1994. 

General  Requirements  for  Filing 
Returns,  Paying  Tax,  and  Using 
Government  Depositaries 

Sections  6011  (relating  to  requiring 
returns).  6071  (relating  to  time  for  fiUng 
returns),  and  6302(c)  (relating  to  use  of 
Government  depositaries),  authorize  the 
Secretary  to  prescribe  regulations 
imposing  rules  for  filing  returns  and 
making  deposits  of  tax.  These  temporary 
regulations  revise  and  amend  the 
provisions  of  the  Environmental  Tax 
Regulations  relating  to  procedural  rules 
so  that  such  provisions  also  apply  imder 
sections  4681  and  4682. 

Under  §  52.6011(a)-lT.  any  person 
liable  for  the  taxes  imposed  under 
sections  4681  or  4782  must  file  Form  720 
(or  other  fitim  designated  by  the 
Commissioner  subsequent  to  pubUcation 
of  these  regulations)  to  report  that 
Uability.  The  procedures  relating  to 
filing  are  provided  in  the  instructions  to 
tiie  form.  Section  52.6071(a)-2T(a)(l) 
provides  that  the  retiun  must  be  filed  by 
the  last  day  of  the  second  month 
following  die  end  of  a  calendar  quarter. 
Importers  of  products  that  neither 
contain  nor  are  manufactiu^d  with 
ODCs  are  not  required  to  file  a  return 
reporting  tax  imposed  under  section 
4681  with  respect  to  such  products. 

Persons  required  by  regidations  to  file 
a  Form  720  on  an  earlier  date  than  the 
date  provided  in  these  temporary 
regulations  in  order  to  report  other  taxes 
do  not  file  two  Forms  720  but  instead  file 
one  Form  720  with  respect  to  all  excise 
taxes  reportable  on  Form  720  on  or 
before  the  date  provided  under  section 
4681.  This  rule  dlows  persons  filing  a 
Form  720  with  respect  to  taxes  imposed 
by  section  4681  or  4682  to  defer  filing 
their  Form  720  until  two  months  after  the 
end  of  the  calendar  quarter,  even  if  such 
persons  must  also  report  on  their  Form 
720  excise  taxes  with  respect  to  which 
the  Form  720  is  ordinarily  filed  one 
month  after  the  end  of  the  calendar 
quarter  [e.g.  Superfund  taxes).  However, 
this  rule  does  not  extend  the  time  for 
making  deposits  or  paying  any  other 
excise  tax.  Thus,  a  person  that  must 
make  an  additional  deposit  of  excise 


taxes  to  pay  any  balance  due  at  the  time 
for  filing  the  Form  720  for  Oiat  quarter 
must  make  the  required  deposit  on  or 
before  the  date  the  Form  720  for  such 
excise  taxes  would  ordinarily  be  filed; 
the  payment  is  due  at  that  time  even 
though  the  Form  720  may,  under  the 
above  rule,  be  filed  a  month  later. 

Under  §  52.6302(c)-2T(b). 
semimonthly  deposits  of  tax  are 
required  to  be  made  by  all  persons 
hable  for  the  tax  imposed  under  section 
4681.  The  deposit  for  each  semimonthly 
period  is  due  on  or  before  the  last  day  of 
the  second  following  semimonthly 
period.  Section  52.6302(c}-2T(c)  provides 
a  safe  harbor.  In  general,  a  taxpayer  is 
considered  to  have  met  the  semimonthly 
deposit  requirement  if  the  deposit  for 
each  semimonthly  period  is  not  less  than 
Vs  of  the  total  tax  liability  under  section 
4681  for  the  second  preceding  quarter, 
and  any  underpayment  for  the  current 
quarter  is  deposited  by  the  due  date  of 
die  return.  This  safe  harbor  rule  is 
modified  to  take  into  account 
predictable  increases  in  tax  Uability  due 
to  increases  in  the  base  tax  amount  or 
due  to  the  phase-in  of  tax  on  Halons  and 
ODCs  used  in  the  manufacture  of  rigid 
foam  insulation.  For  example,  for  the 
first  two  calendar  quarters  of  1991.  the 
safe  harbor  will  be  based  on  the 
taxpayer's  tax  Uability  for  the  second 
preceding  calendar  quarter,  but 
calculated  as  if  Halons  and  ODCs  used 
in  the  manufacture  of  rigid  foam 
insulation  had  been  subject  to  tax  for 
such  preceding  calendar  quarters. 

Under  section  4682(h)(3).  the  floor 
stocks  tax  must  be  paid  by  April  1  of 
each  year  in  which  the  tax  is  imposed. 
The  full  amount  of  the  floor  stocks  tax 
for  any  year  in  which  the  tax  is  imposed 
must  be  deposited  by  April  1  of  such 
year,  and  must  be  reported  on  the  Form 
720  (or  otiier  form  designated  by  the 
Commissioner  subsequent  to  the 
pubUcation  of  these  regidations)  for  the 
first  calendar  quarter  of  such  year. 

Special  Rules  for  Returns  and  Payments 
of  Tax  Under  Section  4681  for  the  First 
and  Second  Calendar  Quarters  of  1990 

First  Calendar  Quarter  of  1990 

Section  52.6071(a)-2T(a)(3)  provides 
that  the  Form  720  reporting  tax  imposed 
under  section  4681  for  the  first  calendar 
quarter  of  1990  is  due  April  3a  1990,  but 
die  due  date  is  extended  (widiout 
application)  until  October  9, 1990.  No 
penalty  wiU  be  imposed  on  account  of 
failure  to  file  return  before  the  date  for 
filing,  as  extended. 

The  payment  of  tax  for  the  first 
calendar  quarter  of  1990  is  due  April  30. 
1990.  No  penalty  will  be  imposed  on 


account -fffailwe  1o  pay -die  tax 
nnposed  under  section  4tBl  for  the  first 
calender  quarter  of  IBOO  befbre  the  date 
for  filing  the  i>etum,  as  efctended. 
Intraest  on  any  undeipayment  of  such 
tax  wffl  be  imposed  firom  April  80, 199a 

Second  Calendar  Quarter  of  1990 

Section  a2JCn(a)-2T(aM4)  provides 
that  the  Form  720  reporting  tax  imposed 
under  section  4M1  for  the  second 
calendar  qoartaritf  1990  is  due 
September  7. 3flsa  but  the  due  date  is 
BKteaded  |widwit  applioetion)  under 
October  9. 199a  No  penalty  will  be 
impooed  im  acnount  offailuieto'filethe 
return  before  the  date  for  filing,  as 
exteBQeo. 

The  payment  of  tax  for  the  second 
calendar  quarter  of  IQBO  is  due 
September  7<  IQOa  No  penalty  wiU  be 
imposed  on  aoooant  of  failure  to  pay  tin 
tax  imposed  under  section  4681  for  the 
second  calendar  quarter  of  1800  before 
the  date  for  filing  the  return,  as 
extended.  Interest  on  any  undetpayment 
of  such  tax  wrill  be  imposed  from 
September  7.  ISWX 

Special  Rule  of  Returns  Under  Section 
4682  for  1990 

Section  S2.6Cn(a>-3T(a)  provides  that 
the  Form  720  reporting  floor  stocks  tax 
imposed  under  section  4682  on  January 
1. 1990.  is  due  April  30. 190a  but  the  due 
date  js  extended  (without  appUcation) 
until  October  a  199a  No  penalty -will  be 
imposed  on  accoimt  of  failure  to  file  the 
return  before  the  date  for  fihng,  as 
extended. 

The  payment  of  tax  is  due  on  April  1. 

laoo. 

Special  Rule  far  Deposits  Relating  to  the 
First  Three  Samimontitly  Periods  of  the 
Third  Calendar  Quarter  of  1090 

Section  52.6302(c)-ZT(bK3)  provides 
that  the  deposit  of  tax  relating  to  section 
4681  UabiUty  for  die  first  duee 
semimonthly  periods  of  the  third 
calendar  quarter  of  1990  is  due 
Septeiid)er  27, 199a 

Special  Aaa^ses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Orderl2281.  Therefore,  a 
Regidatoiy  impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  S53(b)  of  the  Administrative 
Procedure  Adt.(S  U.S.C.  chapter  5)  and 
die  Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  ^  do  not  ai^ify  to  diese 
regulations,  and  diereture,  a  final 
Regulatory  Flexibility  Analysis  is  not 
vequired.  Puisaant  to  aecstian  TW^ol 
the  bttonallteveine  Code,  the  notice  of 
proposadTulsataking  that  cnMS- 
referenoes  toU^ese  regulatioBS  wiM  be 


submitted  te  the  Adaiinatoator  oflfae 
Smeitt  Business  Acfanimstration  for 
comment  on  their  impact  on  smaD 
4nisiness. 

firafting  Infermatinn 

The  principalauthorof  diese 
re^slions  is  SnftHo&aan.  Office  of 
AseiataBtOiief  Counsel  (Passthrougfas 
and  Special  Industries).  However, 
personnel  fpon  edier  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

listofSubiM^ts 

26CFRPaTtS2 

Excise  taxes.  Petroleum.  Chemicals. 
26CFRPart902 

Reporting  and  recordkeeping 
requirements. 

Adqptian  of  Amondments  to-the 
Regulatiaas 

Accordingly,  Ude  26,  parts  52  and  002 
of  the  -Code  of  Federal  Regulations  are 
amended  as  follows: 

Paragraph  1.  The  heading  for  part  52  is 
revised  to  read  as  follows: 

PART  S2-ENVmONMENTAL  TAXES 

Par.  2.  The  authority  for  part  52  is 
revised  to  read  as  foUows: 

Autetily:  26  U.8.C  7806.  Section  U.4M3- 
3T  also  issued  under  26  U&.C.  4«82(cP): 
Sf  «ZJaai(a>-lT  awl  S2.8Dll(a)-ZT  also 
issued  under  2B  U.8.C  fl011(a);  13  fiZ.fl071(a>- 
1 62.e07Ka)-2T,  and«2.a071(aHT  ako 
iaaued  under  26  U.&C  60n(a);  S  52.6091-17 
also  issued  under  28  U.S.C.  6091:  {  52.6101-lT 
also  issued  under  28  U.S.C.  61D1;  S  S2.610g(a)- 
IT  also  issued  under  26  U.S.C.  6109(a); 
SS  52.6302(c)-l.  and  52.6302(c)-2T  also  issued 
under  28  U.S.C  «302(a). 

Par.  S.  New  SS  52.4681-aT.  S2.4a81-1T. 
52.4682-lT,  52.46a2-2T.  52.4682-3T,  and 
52.4662-4T  are  added  to  read  as  follows: 

§52.4681-ffr    Table  of  Contend 
(ktmporary). 

This  section  Usts  captions  contained 
in  IS  52.4881-lT.  52.4682-lT,  52>»682-2rr. 
52.4682-^.  and  524S82-4T. 

§  52.4881-1  T    Taxes  imposed  with  respect  to 
ozone^ephitmg  chemicais  (temporaryl 

(a)  Taxes  hnpoaed 

(1)  Tax  an  ODCa 

(2)  Tax  on  imported  taxable  products 

(3)  Floor  stocks  tax 

(b)  Crose-refersnc^ 

(1)  Tax  on  ODCs 

(2)  Tax  on  imported  taxable  products 

(3)  Floor  stocks  tax 

(4)  "Piling  returns,  paying  tax,  and  mridog 
deposits 

(c)  Definitions  afganeral  appliCBtion 

(1)  Oxone-deplekng  chenical 

(2)  United  atates  t 


(3)  MaadfaotnKi 

(4)  Entry  intoiUMsd  ttrtasiar 
consaii4>tion.  i 

(5)  Importer 

(6V8ak 

(7)  Use 

(8)  Pound 

(d)  Effective  date 

§S2.4882-1T   Oxone-depleiii^dmamals 
(temporary). 

(a)  Overview 

(b)  Taxable  OOCK^texaUe  B«Mt 

(1)  Taxable  ODCs 

(i)  In  general  ^ 

(ii)  StaaagexantatoBrs 

(2)  Taxable  avant 
(i)  In  general 
(U)Mixtnna 

(iii)  Mixture  election 

(c)  ODCs  used  aa  •  faeditock 

(1)  Exemption  from  tax 

(2)  Excess  payments 

(3)  Definition 

(4)  Qualifying  sale 

(d)  ODCs  used  in  the  manufacture  flfiJtiri 

foam  insulation 

(1)  Phaae-ia  of  tax 

(2)  Excess  payments 

(3)  Definition 

(4)  Use  in  Baniifactare 

(5)  Qualifying  sale 

(e)  Halons;  pline-in  of  tax 

(f)  Recycling  [Reserved] 

(g)  Exports  (Reserved] 

§52.4882-2T   Qualifying  sales  (tenapomy). 


sales 


(<i)Jnt 

(1)  Special  rules  apphcable  to  ( 

(2)  Qualifying  sales 

(b)  Requirements  for  qualificalian 

(1)  Use  asa  feedstock 

(2)  Use  in  the  manrfactnre  of  rigid  foam 
insulation 

(c)  Good  faith  reliance 

(1)  In  general 

(2)  Withdrawal  of  right  to  ptovidea 
certificate 

(d)  Registration  certificate 

(1)  In  gwiMwal 

(2)  Certificate  relating  to  ODGruMd  as  a 
feedstock 

(3)  Certificate  relating  to  ODOs  aaed  lathe 
manufacture  of  rigid  foam  Jnantatwai 

§S2.4682-3T   Imported  taxable  products 
(temporaryl 

(a)  Overvie«v;  references  to  Tabiea 

(1)  Overview 

(2)  References  to  Tables 

(b)  Imported  taxable  products 

(1)  In  general 

(2)  Exceptions 
(i)  In  general 

(ii)  De  minimis  adiuslMl  lax 

(c)  Taxable  event 

(1)  In  general 

(2)  Oaclioa  to  treat  importation  as  oaa 

(3)  Treating  the  sale  of  an  article 
iocoiporatingan  imported  taxable 
product  as  the  first  sale  x>r  use  of  audi 
.product 

(dl-OOGs-ascdaauMterids  In  (he 
manufacture  of  imported  taxabta 
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(2)  ODCa  used  as  materials  in  the 
manufacture  of  a  product 

(3)  Protective  packaging 

(4)  Example 

(e)  Methods  of  detennining  ODC  weight; 

computation  of  tax 

(1)  In  general 

(2)  Exact  method 

(3)  Table  method 
(i)  In  general 
(ii)  Special  rules 

(4)  Value  method 

(5)  Adjustment  for  prior  taxes 

(f)  Imported  Products  Table 

(1)  In  general 

(2)  Applicability  of  initial  Table 

(3)  Identification  of  products 
(i)  In  general 

(ii)  Electronic  items  not  listed  by  specific 
name 

(4)  Rules  for  listing  products 
(i)  Listing  in  Part  I 

(ii)  Listing  in  Part  U 
(iii)  Listing  in  Part  m 

(5)  Table  ODC  weight 

(6)  Initial  Table 

(7)  Subsequent  Tables 

(g)  Requests  for  modification  of  Table 

(1)  In  general 

(2)  Form  of  request 

(3)  Public  notice  and  comments 

(4)  Address 

(5)  Public  inspection  and  copying 

§SZ4682-4T   Floor  Stocks  tax  (tempoTory). 

(a)  Overview 

(b)  ODCs  subject  to  floor  stocks  tax 

(1)  ODCs  that  are  held  for  sale  or  for  use  in 
further  manufacture 

(i]  In  general 

(ii)  Held  for  sale 

(iii)  Held  for  use  in  further  manufacture 

(iv)  Use  as  material 

(v)  Storage  containers 

(vi)  Examples 

(2)  Nontaxable  ODCs 
(i)  Mixtures 

(ii]  Manufactured  articles 

(iii)  Recycled  ODCs 

(iv)  ODCs  held  by  the  manufacturer  or 

importer 

(c)  person  liable  for  tax 

(1)  In  general 

(2)  Special  rule 

(d)  Computation  of  tax 

(1)  In  general 

(2)  Qualifying  sales 

(3)  Halons 

(e)  De  minimis  exemptions 
(1)  1990, 1992,  and  1993 
(2)1991 

(3)  1994 

(4)  Bxamples 

(f)  Inventory 

(g)  Time  for  paying  tax 

§  52.4681-lT    Taxes  imposed  with 
respect  to  ozone-depleting  chemicals 
(temporary). 

(a)  Taxes  imposed.  Sections  4681  and 
4682  impose  the  following  taxes  with 
respect  to  ozone-depleting  chemicals 
(ODCs): 

(1)  Tax  on  ODCs.  Section  4e81(a](l) 
imposes  a  tax  on  ODCs  that  are  sold  or 


used  by  the  manufacturer  or  importer 
thereof.  Except  as  otherwise  provided  in 
S  52.4682-lT  (relating  to  the  tax  on 
ODCs),  the  amount  of  the  tax  is  equal  to 
the  product  of — 

(i)  The  weight  (in  poimds]  of  the  ODC; 

(ii)  The  base  tax  amount  (determined 
under  section  4681(b)(1)  (B)  or  (C))  for 
the  calendar  year  in  which  the  sale  or 
use  occurs;  and 

(iii)  The  ozone-depletion  factor 
(determined  under  section  4682(b))  for 
the  ODC 

(2)  Tax  on  imported  taxable  products. 
Section  4681(a)(2)  imposes  a  tax  on 
imported  taxable  products  that  are  sold 
or  used  by  the  importer  thereof.  Except 
as  otherwise  provided  in  §  52.4682-3T 
(relating  to  die  tax  on  imported  taxable 
products),  the  tax  is  computed  by 
reference  to  the  wei^t  of  the  ODCs 
used  as  materials  in  the  manufacture  of 
the  product.  Hie  amount  of  tax  is  equal 
to  the  tax  that  would  have  been  imposed 
on  the  ODCs  under  section  4681(a)(1)  if 
the  ODCs  had  been  sold  in  the  United 
States  on  the  date  of  the  sale  or  use  of 
the  imported  product  The  weight  of 
such  ODCs  is  determined  under 

S  52.4682-3T. 

(3)  Floor  stocks  tax — (i)  Imposition  of 
tax.  Section  4682(h)  imposes  a  floor 
stocks  tax  on  ODCs  that— 

(A)  Are  held  by  any  person  other  than 
the  manufacturer  or  importer  of  the 
ODC  on  a  date  specified  in  paragraph 
(a)(3)(ii)  of  this  section;  and 

(B)  Are  held  on  such  date  for  sale  or 
for  use  in  further  manufactiu^. 

(ii)  Dates  on  which  tax  imposed.  The 
floor  stocks  tax  is  imposed  on  January  1 
of  1990. 1991. 1992, 1993,  and  1994. 

(iii)  Amount  of  tax.  Except  as 
otherwise  provided  in  {  52.4682-4T 
(relating  to  floor  stocks  tax),  the  amoimt 
of  the  floor  stocks  tax  is  equal  to  the 
excess  of— 

(A)  The  tax  that  would  be  imposed  on 
the  ODC  under  section  4681(a)(1)  if  a 
sale  or  use  of  the  ODC  by  its 
manufacturer  or  importer  occurred  on 
the  date  the  floor  stocks  tax  is  imposed  . 
(the  tentative  tax  amount),  over 

(B)  The  sum  of  the  taxes  previously 
imposed  on  the  ODC  under  sections 
4681  and  4682. 

(b)  Cross-references — (1)  Tax  on 
ODCs.  Additional  rules  relating  to  the 
tax  on  ODCs  are  contained  in 
SS  52.4682-lT  and  52.4682-2T. 

(2)  Tax  on  imported  taxable  products. 
Additional  rules  relating  to  the  tax  on 
imported  taxable  products  are  contained 
in  S  52.4682-3T. 

(3)  Floor  stocks  tax.  Additional  rules 
relating  to  the  floor  stocks  tax  are 
contained  in  {  52.4682-4T. 

(4)  Filing  returns,  paying  tax,  and 
making  deposits.  Rides  requiring  retiuns 


reporting  die  taxes  imposed  under 
sections  4681  and  4682  are  contained  in 
§S  52.6011(a)-lT  and  52.6011(a)-2T. 
Rules  relating  to  the  time  for  filing  such 
returns  are  contained  in  88  52.6071(a)- 
2T  and  52.6071(a)-3T.  Rules  relating  to 
the  use  of  Government  depositaries  in 
connection  with  taxes  imposed  under 
section  4681  are  contained  in 
8  52.6302(c)-2T. 

(c)  Definitions  of  general  application. 
The  following  definitions  set  forth  the 
meaning  of  certain  terms  for  purposes  of 
the  regulations  under  sections  4681  and 
4682: 

(1)  Ozone-depleting  chemical.  The 
term  "ozonendepleting  chemical"  (ODC) 
means  any  chemical  Qsted  in  section 
4682(a)(2). 

(2)  United  States.  The  term  "United 
States"  has  the  meaning  given  such  term 
by  section  4612(a)(4).  Under  section 
4612(a)(4)— 

(i)  The  term  "United  States"  means 
the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  any 
possession  of  the  United  States,  the 
Commonwealtii  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands;  and 

(ii)  The  term  includes — 

(A)  Submarine  seabed  and  subsoil 
that  would  be  treated  as  part  of  the 
United  States  (as  defined  in  paragraph 
(c)(2)(i)  of  this  section)  under  the 
principles  of  section  638  relating  to 
continental  shelf  areas;  and 

(B)  Foreign  trade  zones  of  the  United 
States. 

(3)  Manufacture;  manufacturer.  The 
term  "mantafactiu«"  when  used  with 
respect  to  any  ODC  or  imported  product 
includes  its  production,  and  the  term 
"manufacturer"  hicludes  a  producer. 

(4)  Entry  into  United  States  for 
consumption,  use,  or  warehousing— (i) 
In  general.  Except  as  otherwise 
provided  in  this  paragraph  (c)(4).  the 
term  "entered  into  the  United  States  for 
consumption,  use.  or  warehousing" 
when  used  with  respect  to  any  goods 
means — 

(A)  Brought  uito  the  customs  territory 
of  die  United  States  (die  customs 
territory)  if  appUcable  customs  law 
requires  that  the  goods  be  entered  into 
the  customs  territory  for  consumption, 
use.  or  warehousing 

(B)  Admitted  into  a  foreign  trade  zone 
for  any  purpose  if  like  goods  brought 
into  the  customs  territory  for  such 
purpose  would  be  entered  into  the 
customs  territory  for  consumption,  use, 
or  warehousing;  or 

(C)  Imported  uito  any  other  part  of  the 
United  States  (as  defined  in  paragraph 
(c)(2)  of  this  section)  for  any  purpose  if 
like  goods  brought  into  the  customs 


territory  for  such  purpose  would  be 
entered  into  the  customs  territory  for 
consumption,  use.  or  warehousing. 

(ii)  Entries  described  in  two  or  more, 
provisions.  In  the  case  of  any  goods 
with  respect  to  which  entries  are 
described  in  two  or  more  provisions  of 
paragraph  (c](4)(i)  of  this  section,  only 
the  first  such  entry  is  taken  into  account 
Thus,  if  the  admission  of  goods  into  a 
foreign  trade  zone  is  an  entry  into  the 
United  States  for  consumption,  use,  or 
warehousing,  die  subsequent  entry  of 
such  goods  into  the  customs  territory 
will  not  be  treated  as  an  entry  into  the 
United  States  for  consumption,  use.  or 
warehousing. 

(iii)  Certain  imported  products  not 
entered  for  consumption,  use,  or 
warehousing.  Imported  products  that  are 
enter&l  into  the  United  States  for 
consumption,  use.  or  warehousing  do 
not  include  any  imported  products 
diat— 

(A)  Are  entered  into  the  customs 
territory  under  Harmonized  Tariff 
Sdiedule  (HTS)  heading  9801, 9802, 9803. 
or  9813; 

(B)  Would,  if  entered  into  the  customs 
territory,  be  entered  under  any  such 
heading;  or 

(C)  Are  brought  hito  die  United  States 
by  an  individual  if  the  product  is 
brought  in  for  use  by  the  individual  and 
is  not  expected  to  be  used  in  a  trade  or 
business  other  than  a  trade  or  business 
of  performing  services  as  an  employee. 

(5)  Importer.  The  term  "importer" 
means  the  person  that  first  sells  or  uses 
goods  after  their  entry  into  the  United 
States  for  consumption,  use,  or 
warehousing  (within  the  meaning  of 
paragraph  (c)(4)  of  this  section). 

(6)  Sale.  The  term  "sale"  means  the 
transfer  of  tide  or  of  substantial 
iilcidents  of  ownership  (whether  or  not 
deUvery  to,  or  payment  by,  the  buyer 
has  been  made)  for  consideration  which 
may  include  money,  services,  or 
property.  The  determination  as  to  the 
time  a  sale  occurs  shall  be  made  under 
applicable  local  law. 

(7)  Use—(i]  In  general.  Except  as 
otherwise  provided  in  regulations  under 
sections  4681  and  4682,  ODCs  and 
imported  taxable  products  are  used 
when — 

(A)  Used  as  a  material  in  the 
manufacture  of  an  article,  whether  by 
incorporation  into  such  article,  chemical 
transformatioa  release  into  the 
atmosphere,  or  otherwise;  or 

(B)  Put  into  service  in  a  trade'  or 
business  or  for  production  of  income. 

(ii)  Loss,  destruction,  packaging, 
warehousing,  and  repair.  The  loss, 
destruction,  packaging,  warehousing,  or 
repair  of  ODCs  and  imported  taxable 
products  is  not  a  use  of  the  item  lost 


destroyed,  packaged,  warehoused,  or 
repaired. 

(iii)  Cross-references  to  exceptions. 
For  exceptions  to  the  rule  contained  in 
paragraph  (c)(7)(i)  of  this  section,  see — 

(A)  Section  52.4682-lT(b)(2)(iii) 
(relating  to  the  mixture  election); 

(B)  Section  52.4682-3T(c)(2)  (relating 
to  the  election  to  treat  entiy  of  an 
imported  taxable  product  as  use);  and 

(C)  Section  S2.4682-3T(c)(3)  (relating 
to  treating  sale  of  an  article 
incorporating  an  imported  taxable 
product  as  the  first  sale  or  use  of  the 
product). 

(8)  Pound.  The  term  "pound"  means  a 
unit  of  weight  that  is  divided  into  16 
ounces. 

(d)  Effective  date.  The  regulations 
imder  sections  4681  and  4682  are 
effective  as  of  January  1, 1990,  and  apply 
to— 

(1)  ODCs  that  the  manufacturer  or 
importer  thereof  first  sells  or  uses  after 
December  31. 1989; 

(2)  Imported  taxable  products  that  the 
importer  thereof  first  sells  or  uses  after 
December  31, 1989;  and 

(3)  ODCs  held  for  sale  or  for  use  in 
further  manufacture  by  any  person  other 
than  the  manufacturer  or  importer 
thereof  on  January  1  of  1990. 1991. 1992. 
1993.  or  1994. 

§  52.4682-lT   Ozone-depleting 
chemicals  (temporary). 

(a)  Overview.  This  section  provides 
rules  relating  to  the  tax  imposed  on 
ozone-depleting  chemicals  (ODCs) 
under  section  4681.  including  rules  for 
identifying  taxable  ODCs  and 
detennining  when  die  tax  is  imposed 
and  rules  prescribing  special  treatment 
for  certain  ODCs  [i.e.,  ODCs  used  as 
feedstocks.  ODCs  used  in  the 
manufacture  of  rigid  foam  insulation, 
and  Halons).  See  8  52.4681-lT(a)(l)  and 
(c)  for  general  rules  and  definitions 
relating  to  the  tax  on  ODCs. 

(b)  Taxable  ODCs:  taxable  event— {!) 
Taxable  ODCs — (i)  In  general.  Except  as 
provided  hi  paragraphs  (c)  through  (g)  of 
this  section,  an  ODC  is  taxable  if— 

(A)  It  is  listed  in  section  4682(a)(2)  on 
the  date  it  is  sold  or  used  by  its 
manufacturer  or  importer  and 

(B)  It  is  manufactured  m  the  United 
States  or  entered  hito  die  United  States 
for  consumption,  use.  or  warehousing. 

(ii)  Storage  containers.  An  ODC 
described  in  paragraph  (b)(l)(i)  of  this 
section  is  taxable  without  regard  to  the 
type  or  size  of  storage  container  in 
which  die  ODC  is  held. 

(2)  Taxable  event— {i)  In  general.  The 
tax  oh  an  ODC  is  imposed  when  th.e 
ODC  is  first  sold  or  used  (as  defined  in 
8  52.4681-lT(c)  (6)  and  (7))  by  its 
manufacturer  or  importer. 


(ii)  Mixtures.  Except  as  otherwise 
provided  hi  paragraph  (b)(2)(iii)  of  diis 
section,  the  creation  of  a  mixture 
containing  two  or  more  ingredients  is 
treated  as  a  use  of  the  OEICs  contained 
in  the  mixture.  Thus,  except  as 
otherwise  provided  in  paragraph 
(b)(2)(iii)  of  this  section — 

(A)  The  tax  on  the  ODCs  contained  in 
mixtures  created  after  December  31. 
1989,  is  unposed  when  the  mixture  is 
created  and  not  on  any  subsequent  sale 
or  use  of  the  mixture;  and 

(B)  No  tax  is  imposed  under  section 
4681  on  the  ODCs  contained  in  mixtures 
created  before  January  1. 1990. 

(iii)  Mixture  election — (A)  In  general. 
A  manufacturer  or  importer  may  elect  to 
treat  the  sale  or  use  of  mixtures 
containing  ODCs  as  the  first  sale  or  use 
of  the  ODCs  contauied  in  the  mixtures. 
If  an  election  under  this  paragraph 
(b)(2)(iii)  applies  to  a  mixture  sold  or 
used  after  December  31, 1989  (mcluding 
any  such  mixture  created  before  January 
1. 1990),  the  tax  on  the  ODCs  contained 
in  the  mixture  is  imposed  on  the  date  of 
such  sale  or  use. 

(B)  Applicability  of  election.  The  only 
election  permitted  under  this  paragraph 
(b)(2)(iii)  is  an  election  for  the  first 
calendar  quarter  beginning  after 
December  31, 1989,  and  all  subsequent 
periods.  Any  such  election  appUes  to  all 
mixtures  sold  or  used  by  the 
manufacturer  or  importer  after 
December  31, 1989  (includmg  any  such 
mixture  created  before  January  1. 1990). 
Except  as  provided  in  8  52.e071(a)- 
2T{a){3),  the  election  may  be  revoked 
oidy  with  the  consent  of  the 
Commissioner. 

(C)  Making  the  election.  An  election 
under  this  paragraph  (b)(2)(iii)  shall  be 
made  in  accordance  with  the 
instructions  for  the  return  on  which  the 
manufacturer  or  importer  reports 
liabiUty  for  tax  under  section  4681. 

(c)  ODCs  used  as  a  feedstock— (1) 
Exemption  from  tax.  No  tax  is  imposed 
on  an  ODC  if  the  manufacturer  or 
hnporter  of  die  ODC— 

(i)  Uses  the  ODC  as  a  feedstock  in  the 
manufacture  of  another  chemical;  or 

(ii)  Sells  die  ODC  hi  a  quaUfying  sale 
(as  defined  in  8  52.4682-2T)  for  use  as  a 
feedstock. 

(2)  Excess  payments— {i)  In  general. 
Under  section  4682(d)(2).  a  credit  or 
refimd  is  allowed  to  a  person  if— 

(A)  The  person  uses  an  ODC  as  a 
feedstock;  and 

(B)  The  amount  of  any  tax  paid  with 
respect  to  the  ODC  under  section  4681 
or  4682  was  not  determined  under 
sectioir  4682(d)(2). 

(ii)  Procedural  rules.  See  section  6402 
and  the  regidations  thereunder  for  rules 
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relating  to  tiaimiagmenAtciTetmd  at 
tax p«^  w^ toped  to ODCs  ftalMt 
used  as  a  feedstodc  A  credit  nf^ia^  te 
incoae  tax  is  not  uHuwart  1 


4682(dX2). 

[3]  Defiahkm,  Am  OOCi^y 
feedstock  only  if  dw  ODC  is  antivriy 

I  ia  tiw  aMaafiBctiir*  <rf  anodHr 


diemical  (twMia  tk«  MKaMBg  of  40  C7R 
82^(a)  (ftiatii^  to  the  drfJMtion  of 
prodoctioB  s  GOBoectiaB  with 
regulations  or  the  pratectioa  of 
atmo^hefic  oaone)^  TIhml  tlw 
tranafomMtion  of  an  ODC  into  one  or 
more  new  coapoida  (each  as  dte 
transforaatinn  of  CFC-IW  into 
cldorotrifliiorae&^ene  (CTFE  or  1113) 
or  of  CFC-113  into  CFC-115  and  CP&- 
116))  is  treated  at  use  as  a  ieedstodu  On 
the  otiier  lund,  tlic  OOCs  used  in  a 
mixture  (iodudiag  aa  azcotn^te  audi  aM 
R-500  or  R-502)  are  not  used  as  a 
feedstock. 

(4)  Qualifying  tah.  A  sale  of  ODCs 
for  use  as  a  fee^tock  is  a  qualifying 
sale  if  the  rcquiicments  of  S  52.4882- 
2T(bKl)  are  satisfied  witli  respect  to 
suchsaie. 

(d)  ODCs  used  in  the  manufacture  of 
rigid  foam  insolation — {1}  Phase-in  of 
tcx—ii)  In  general.  The  amoont  of  tax 
imposed  on  an  ODC  is  determined  under 
section  4682(g]  if  the  manufacturer  or 
importer  of  the  ODC — 

(A)  Uses  the  ODC  during  1990. 1991. 
1992,  or  1993  in  the  maiofactnre  of  rig^ 
foam  insolation;  or 

(B)  Selb  die  ODC  fai  a  qoafifytng  sale 
(as  defined  in  %  S2.4m2-TT)  iaring  19901 
1991, 1992.  or  1999. 

(ii)  Amount  of  tax.  Under  section 
4682ig),  ODCs  described  n  paiagiaph 
(d)(lKi)  of  diis  sectioB  are  not  taxed  if 
sold  or  osed  daring  1990  and  aie  taxed 
at  a  reduced  rate  if  sold  or  osed  daring 
1991. 1992.  or  1993. 

(2)  Excess  payments— {^  btgenemf. 
Under  section  4ll>2(gK3).  a  credit  against 
income  tax  or  a  refund  is  aRowed  to  a 
person  if —  

(A)  The  person  uses  an  ODC  dssiog 
1990. 1991. 1992.  or  1999  in  Ae 
manufacture  of  rigid  foam  inaulation; 
and 

(B)  The  amount  of  any  tax  paid  widi 
respect  to  the  ODC  vuia  sectioa  4m 
or  4662  was  not  determined  under 
section  4682(g). 

(ii)  Procedmai  rale»    (A)  The  anuml 
determined  lauler  sectitw  4<82fg)(3) 
shall  be  treated  as  a  credit  deaoiibed  in 
section  34(8)  (relating  to  credits  lor 
gasofae  aiod  special  faels)  oniess  a 
claim  ior  icfaad  has  been  filed. 

(B)  See  section  6462  sad  die 
regulations  thereunder  for  rales  relating 
to  doming' a  ctc«Bt  or  refund  of  tlie  tax 
paid  with  reject  to  ODCs  ^t  are  nsed 


in  the  maanfactore  of  rigid  foam 
insulation. 

(3)  D^mtioo—{i)  Rigid  foom 
insiAitifm.  The  tern  "i^gid  faaat 
insolation*'  means  any  rigid  ioam  ftel  Is 
designed  fornse  as  tfaemal  hssi^atioa  in 
buildings,  eqeqnnent,  ^ipBances.  taidia, 
raikars,  trades,  or  vessels,  or  «fi  pipes, 
including  any  sach  rigid  Soem  actually 
used  for  imposes  other  then  fawulation. 
Information  such  as  test  reports  on 
R-values  and  advertising  material 
reflecting  R-valae  daims  for  a  particular 
rigid  fboB  may  be  osed  to  show  ftat 
such  rigid  foam  is  designed  for  use  as 
Uiennal  insulation. 

(ii)  Rigid  foam— {A)  In  general  The 
term  "rigid  foam"  means  any  dosed  cell 
polymeric  foam  (whether  or  not  rigid)  in 
which  chlorofioorocarlKms  are  used  to 
nn  voids  widdn  the  polymer. 

(B)  Examples  of  rigid  foam  products. 
Rigid  foam  includes  extruded 
polystyrene  foam,  ployisocyarmrate 
foam,  spray  and  pour-in-place 
polyurethane  foam,  polyethylene  foam, 
phenolic  foam,  and  any  other  product 
that  the  Commissioner  identifies  as  rigid 
foara  in  a  pronouncement  of  general 
applicabinty.  The  form  of  a  product 
identified  under  this  paragraph 
(d)(3)(u)(B)  does  not  a^ect  its  character 
as  rigid  foam.  Thus,  such  products  are 
rigid  foam  whether  in  the  form  of  a 
board,  sheet,  backer  rod,  or  wrapping,  or 
in  a  form  applied  by  spraying,  pouring, 
or  frothing. 

(4)  Use  ia  momtfocture.  An  ODC  is 
used  ia  the  manafactore  of  rigid  foam 
insulation  if  it  is  incorporated  into  sach 
product  or  is  expended  aa  a  piopelZant 
or  otherwise  in  the  Bumufacture  or 
application  of  siich  product. 

(5]  Qualifying  saie.  A  sale  of  aa  0X3C 
for  use  in  the  manufactare  of  rigid  foam 
bisulatian  i*  a  qualifying  sale  if  the 
requirements  cS  \  52j4682^2T(b)(2)  are 
satisfied  with  respect  to  such  saJc. 
(e)  Halons:  phase-in  of  tax.  The 
aawuid  of  tax  mposed  on  Halcn-1211, 
Halon-1301.  or  Haloo-2402  (Halon)  ia 
determioed  under  sectioa  4682(g)  if  the 
manufacturer  or  importer  d  the  Halon 
sells  or  uses  the  Haion  daring  1990. 1991. 
1992.  or  1993.  Under  section  4682(g), 
Halons  are  not  taxed  if  sold  or  used 
during  1990  and  are  taxed  at  a  redaced 
rate  if  sdd  or  ased  during  1991. 1992,  or 
1993. 
[T^RecycBag.  {Reserved) 
(g)£ap0i1a  piaserved) 


§52.4682-2T 
(temporary). 


Qualifying  soles 


(a)  bi  general— (I)  Special  rales 
applicable  to  certain  stUes.  Spedal  ralea 
apply  to  sales  off  ODCs  fai  d»  fotlowtog 


cases: 


(i)  Under  section  4e62(d)(2)L  I L 
lT(c).  and  f  S2.«B2-Cnd)t^i)  \;i^tdia% 
to  ODCs  ased  as  a  feedstadi);  OOCs 
sold  ia  qaatifyiQg  saks  are  no!  taxed. 

(ii)  Iftider  section  4aR(g).  1 52.460- 
lT(d).  and  |  S2>M»-fT(dX2)(ii)  Mating 
to  ODCS  ased  te  the  maaafsclma  of 
rigid  foam  iBsalation)l(MX:s  sold  in 
qaalifybig  sales  are  net  taxed  to  1960 
and  are  taxed  at  a  redaced  rate  in  190], 
1992,  and  1999^ 

(2)  Qaolifying  sales.  A  sale  of  ODCS  is 
not  a  qualifying  sale  ariess  the 
requirements  of  diis  section  are 
satisfied.  AHhou^  sabnmsion  of  a 
docinnent  to  the  Internal  Kevenae 
Service  is  not  required  to  establish  tfiat 
a  saleof  CMX^s  is  a  queWying  sale,  the 
registration  certificates  lequired  by  tfds 
section  shaO  be  made  avaBaUe.  for. , 
inspection  by  internal  le  venue  agents 
and  officers. 

(b)  Requirements  for  qaaJificotiort — 
(1)  Use  as  a  feedstock.  A  sale  of  ODCs 
is  a  qualifying  saie  for  purposes  of 

i\  52.4682-lT(c)  and  52.4882-fndK2HiJ 
if  the  mamifacturer  or  importer  of  fte 
ODCs— 

(i)  Obtains  a  registration  certificate  in 
substantially  the  form  set  forth  in 
paragraph  (dK2)  of  this  section  from  the 
purchaser  of  the  ODCs:  and 

(ii)  Relies  on  the  certificate  ki  good 
faitfi. 

(2)  Use  ia  the  manufacture  ofrigfd 
foam  insulation.  A  ssAeot  ODC*  ism 
qualifying  sale  for  purposes  of 
S§  52.4682-lT(d)  and  52.46B2r^d](2KU) 
if  the  manufat^er  or  importer  <rf  the 
ODCs— 

(i)  Obtains  a  registratiesi  certificate  in 
substantially  the  Ibm  set  forth  ia 
paragraph  (d)(3)  of  this  section  firom  the 
purchaser  of  dte  ODCs;  and 

(ii)  Relies  on  the  certificate  to  good 
faith. 

(c)  Good  faith  /e/«ooce— (1)  la 
general.  Hie  requirements  of  paragraph 
(b]  of  diis  sectioa  are  not  satisfied  with 
respect  to  a  sale  of  ODCs  and  the  sale  is 
not  a  qualifying  sale  if  at  the  tne  of  the 
sale — 

(i)  The  manufacturer  or  importer  has 
reason  to  believe  that  the  purchaser  will 
use  the  GHX^  other  than  for  the  purpose 
set  forth  in  the  certificate;  or 

(ii)  The  Internal  Revenac  Service  has 
notified  die  maairfacturer  or  importer 
that  die  purchaser's  ri^  to  provide  a 
certificate  has  bees  witkdrawa. 

(2)  Withdrawal  of  right  tcpnmde  a 
certificate^^  The  Internal  Revcnne 
Service  amy  widnbaw  die  right  of  a 
purchaser  to  provide  a  certificate  to  ito 
supplier  if  such  purchaser  ascs  the 
ODCs  to  wUcfa  ite  oerttficatmn  applies 
other  than  foe  die  porpose  set  ibrdi  in 
such  uertilicate.  The  totemal  Revenae 


Service  may  notify  the  supplier  to  whom 
the  purchaser  provided  the  certificate 
that  the  purchaser's  right  to  provide  a 
certificate  has  been  withdrawn. 

(d)  Registration  certificate— {1)  In 
general.  This  paragraph  (d)  sets  forth 
the  form  of  the  registration  certificates 
that  satisfy  the  requirements  of 
'  paragraphs  (b)(1)  and  (2)  of  this  section. 
The  registration  certificate  shall  consist 
ot  a  statement  executed  and  signed  by 
the  purchaser  under  penalties  of  perjury. 
A  certificate  may  apply  to  a  single 
purchase  or  may  cover  purchases  for  up 
to  four  years  bota  its  effective  date.  A 
new  certificate  must  be  given  to  the 
supplier  if  any  information  on  the 
current  certificate  changes.  The 
certificate  may  be  included  as  part  of 
any  business  records  normally  used  to 
document  a  sal& 

(2)  Certificate  relating  to  ODCs  used 
as  a  feedstock-^i)  ODCs  that  will  be 
resold  for  use  by  the  second  purchaser 
as  a  feedstock.  If  the  purchaser  will 
resell  the  ODCs  to  a  second  purchaser 
for  use  by  such  second  purchaser  as  a 
feedstock,  the  certificate  provided  by 
the  purchaser  must  be  in  substantially 
the  following  form: 

Certificate  of  Purdiaser  of  Chemicals  That 
Will  Be  Resold  for  Use  by  the  Second 
Purchaser  as  a  Feedstock 

(To  support  tax-free  sales  under  section 
4682(d)(2]  of  the  latemal  Revenue  Code.) 
Effective  Date  — ^— ^— ^^^-^-^^— 
Expiration  Date  — — ^^^^^-^^^^— ^ 


.  All  shipments  to  Purchaser  under 


The  undersigned  purchaser  ("Purchaser") 
hereby  certifies  ander  penalties  of  perjury 
that  the  following  percentage  of  ozone- 
depleting  chemicals  purchased  from 

(name  and  address  of  seller) 
«vill  be  resold  by  Purchaser  to  persons 
(Second  Purchasers)  that  certify  to  Purchaser 
that  they  are  purchasing  the  ozone-depleting 
chemicals  for  use  as  a  feedstock  (as  defined 
in  §  52.4682-lT(cM3)  of  the  Environmental 
Tax  Regulations). 


Product 


CFC-11 — . 

CFC-113 ..... 

CFC-11 4 

CFC-115 _... 


Pwcsfrtage 


This  certificate  applies  to  (check  and 
complete  as  applicable): 

All  shipments  to  Purchaser  at  the 

following  locatioii(8): 


All  shipments  to  Purchaser  under 


the  following  Purchaser  account  number(8) 


the  following  Pnidiaser  ordei(s): 


One  or  more  sldpments  to  Purchaser 

identified  as  foUows: 


Purdiaser  will  not  daim  a  credit  or  refund 
under  section  46B2(d)(2)(B)  of  the  Internal 
Revenue  Code  for  any  osone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  by 
Purdiaser  of  the  ozone-depleting  chemicals  to 
which  this  certificate  applies  other  tlian  for 
the  purpose  set  forth  in  tiiis  certificate  may 
result  in  the  withdrawal  by  the  Internal 
Revenue  Service  of  Purchaser's  right  to 
provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  sales  covered  by  this 
certificate  and  will  make  such  records 
available  for  inspection  by  Government 
officers.  Purdiaser  also  will  retain  and  make 
available  for  inspection  l>y  Government 
officers  die  certificates  of  its  Second 
Purchasers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  ri^t  to 
provide  a  certificate  has  been  withdrawn.  In 
addition,  the  Internal  Revenue  Service  has 
not  notified  Purchaser  that  the  right  to 
provide  a  certificate  has  been  withdrawn 
from  any  Second  Purchaser  who  will 
purchase  ozone-depleting  chemicals  to  which 
this  certificate  applies. 

Purdiaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 

Signature  of  Purchaser  or  agent  representing 
Purchaser 


Title 


Name  of  Purdiaser 


Address 


Taxpayer  Identification  Number 

(ii)  ODCs  that  will  be  used  by  the 
purchaser  as  a  feedstock.  If  the 
purchaser  will  use  the  OCDs  as  a 
feedstock,  the  certificate  provided  by 
the  purchaser  must  be  in  substantially 
the  following  form: 
Certificate  of  Purchaser  of  Chemicals  That 
Will  Be  Used  by  the  Purchaser  as  a 
Feedstock 

(To  support  tax-free  sales  under  section 
4682(d)(2)  of  the  Internal  Revenue  Code.) 

Effective  Date 


Expiration  Date 

The  undersigned  purchaser  ("Purchaser'') 
hereby  certifies  under  penalties  of  perjury 
that  the  following  percentage  of  ozone- 
depleting  chemicals  purchased  from 


(name  and  address  of  seller) 
will  be  used  by  Purdiaser  as  a  fMdstock(as 
defined  In  |  S2.4e82-lT(cH3)  of  the 
Environmentd  Tax  Regulations). 


Product 


CFC-11™ 
CFC-12... 
CFC-113. 
CFC-114. 
CFC-115. 


This  certificate  applies  to  (dieck  and 
complete  as  applicable): 

All  shipments  to  Purchaser  at  the 

following  location(s): 


.  All  shipments  to  Purchaser  under 


the  foUovring  Purchaser  account  number(s): 


All  shipments  to  Purchaser  under 


the  following  pmdiase  order(8): 


One  of  more  shipments  to  Purchaser 

identified  as  follows: 


Purdiaser  will  not  daim  a  credit  or  refund 
under  section  4682(d)(2)(B)  of  the  Internal 
Revenue  Code  for  any  ozone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  of  the 
ozone-depleting  chemicals  to  which  this 
certificate  applies  other  than  as  a  feedstock 
may  resdt  in  the  withdrawal  by  the  Intemd 
Revenue  Service  of  Purchaser's  right  to 
provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  use  as  a  feedstock  of 
the  ozone-depleting  chemicals  to  which  this 
certificate  applies  and  will  make  such 
records  available  for  iiupection  by 
Government  officers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  diat  its  ri^t  to 
provide  a  certificate  has  been  withdrawn. 

Purdiaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment  or 
both,  together  with  the  costs  of  prosecution. 


Signature  of  Purdiaser  or  agent  representing 
Purchaser 


Title 


Name  of  Purchaser 
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Taxpayer  Identification  Nmaber 

(3)  Certlfkate  relating  to  ODCa  ased 
m  themmt^actunofr^foam 
iiuulation-ii]  ODCa  that  will  be  retold 
to  a  seoood  purchaser  for  use  by  the 
secoitdpurdtaseriatkemiaBt^dctaret^ 
rigid  foiam  imsuiotioiL  If  ttie  porehaser 
wiB  resefi  die  ODCs  to  a  second 
purchaser  for  use  by  such  second 
purchaser  in  tke  msnalartit  d  rigid 
foam  insulation,  the  ccitificate  provided 
by  the  tOThesrr  nest  be  in 
substantiaUy  tfie  following  fonc 

Certfficafe  of  Purdiaaer  of  Oiemicab  that 
win  be  Resold  for  Uw  by  the  Second 

rin  the  Manuiaclare  of  Ri^ki  ruan 


salaa 


(To 


4Ma(^aftlMlirt«Bal 
Coda.) 

ESactivadata 

Expizatkn  Data — ■ 

The  iHider«9iad  pwcbaaar  rPivcliaaafn 
hereby  certifies  onder  penalties  of  periwy 
tiiat  the  foUowtng  percentage  of  ozone- 
depleting  chenticals  puichMed  from 


(aarae  and  address  of  selki) 
vrin  ba  resoiniiyftffcnasaf  to  persons 
(jsraad  Pvchaaars)  dMt  carttfy  to  PuRiiMsar 
that  they  are  parchaiing  the  ozoDe-depleting 
chamicato  fornsa  in  te  maaufacture  of  rigid 
foam  iaunilation  (as  defined  in  \  52.488Z-lT(d) 
(3)  and  (4)  of  tba  Emrironmental  Tax 
Regulations). 


noduct 


CPC-1t_ 
CPC-12_ 

crc-it3. 

CFC-t14. 
CPC-«t5. 


This  cartificats  appliea  ta  (cbadi  and 
complete  as  applicabk): 

All  ahipments  to  Pssctsscr  at  te 

f ollowiag  locadanta): 


.  M  shipments  to  PiKchaaer  ander 


Parcbaser  wiB  wot  ctaiai  a  aedM  ar  lehad 
nnider  section  4MK(8X3)  of  ^»\*MmA 
Re>eiiae  Coda  far  any  owiia'deplewig 
rtnayrsli  ii    i"-"t*''^ -*;a».«- 

ruichnisf  nnrtsntnadt  '\\r-  — y  —  *y 
PiBchaaar  of  tba  ornna  rtf  plstinf  cbeaaicals  to 
which  diis  certilkate  appbas  otbar  Umd  tK 
the  pwpose  set  forth  in  diis  certificate  nwy 
resdt  in  the  withdrawal  by  the  Internal 
Revenue  Service  of  Purchaser's  ri^t  to 
provide  a  certificate. 

Pwckasar  win  ratain  dM  baainess  records 
needed  to  daoBBsat  te  aalaa  oovarsd  by  tUs 
certificate  aMi  Witt  awke  ■ 
available  far  inspactioB  by 
officers.  Parcbaser  alao  aritt 

officers  te  cartificatoa  of  its  SacoHl 

Purdnasrs. 
PuTcbaaer  bas  aot  bean  MMified  by  the 

Internal  Reveaae  Sarvica  that  itsri|^  to 
provide  a  certificate  has  baas  wiibAawn.  In 
addMioB,  the  Istoraal  Rswame  Saisica 
not  notified  Parcbaasr  thai  tba  ri^tto 
provide  a  cartififato  baa  beaa  withdrawn 
from  any  Saeandl^ad'■•sr1*o^w■ 
tiMihsss  uiem  ih  pbtit  cbonicals  to  wbicfa 
this  certificate  appbaa. 

Purchaser  nderstaada  &al  the  fiaiadBlent 
use  of  this  certificate  may  subject  Parchaaar 
and  sH  paitiaa  making  aacfa  fraadnlaaS  aaa  af 
this  certificate  to  a  fiaa  or 
both,  together  wilb  die 


taaj«p-fHd)W 


kf4)ardte 


CFC-tt._ 
CfC-t«— 

crc-113. 

CFC-tM. 
CFC-115. 


the  following  porohase  orderfs): 


One  or  more  shipments  to  Purchaser 


TWs  certificate  appBss  to  fcbsdi  and 
complete  as  applicable): 

AH  sbipasents  to  Ptethair  at  the 

followinf  iacatioiKs): 


AH  shipments  to  Parcbaser  ander 

?■■  **        the  foBowing  Purchaser  accooat  nmberfs): 


Signature  of 
Pim^haser 


er  agent 


Tide 


Naaw  of  Porcbaaer 


Address 


Taxpayer  Identification  Number 

(ii)  OCDs  that  will  be  used  by  the 
purchaser  in  the  manufacture  of  rigid 
foam  insulation.  If  the  purchaser  will 
use  the  ODCa  in  the  naaufactare  oi 
rigid  foam  insulation,  tlie  certificate 
provided  by  the  purchaser  must  be  in 
substantially  the  following  fonn: 
Certificate  of  Puxchaaar  of  Chemicals  That 
Wilt  Be  Used  by  the  Purchaser  in  the 
Manufacture  of  Rigid  Foam  Insulation 
(To  support  tax-free  er  tax-reduced  sales 
under  section  4082(g)  of  tiie  farteraal  Revenue 
Code.) 
Effective  Date — 


Expiration  Dste  •^-^^"~^-^"^^~^"^'^~^"^^~ 

The  undersigned  purchaser  pPiHchasern 
hereby  certifies  uiider  peualties  ef  ptijuy 
that  me  following  percentage  al  CBOsa- 
depteting  cbeancals  pwrchnswd  from 

(name  and  address  of  seller) 

will  be  used  by  Purdiaser  in  the  manrfacture 

of  rigid  foam  insulation  (as  defined  in 


.  An  shipments  to  Parcbaser  under 


the  following  pm^asc  ordeits): 


.  One  or  more  shipments  to  Purchaser 


identified  as  follows: 


Purchaser  wiD  not  claim  a  credit  or  refund 
under  section  4e82(g)(3)  of  the  htemal 
Revenue  Code  for  any  ocone-depleting 
chemicals  covered  by  this  teilificala. 

Parcbaser  enderstaads  that  aqr  aae  by 
Purchaser  of  dw  oisBa-depletiag  cbesBicab  to 
which  this  certifkate  appbaa  sj^ttonin 
the  manufacture  of  rigid  loaB  iiHiattoB  sMy 
resalt  in  (be  with(kawal  by  (he  bttenia) 
Revenue  Service  of  Pnrchaaer's  figbt  to 
provide  a  certificate. 

Purchaser  wtH  retain  die  baaiMaa  records 

needed  to  docamenl  the  asa  IB  dw 
manaiactore  of  rigid  foam  iasatotisn  of  flte 
ozone  depleting  chenicals  to  which  tkss 
certificate  applies  and  will  roAx  soch 
records  available  for  inspection  by 
GovcmaMnt  ofricers. 

PuiUiaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  right  to 
provide  a  certificate  has  been  withdrawn. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchase 
and  aH  parties  ntaking  swch  fraad^eirt  ase  of 
this  certificate  to  a  fine  or  impriaonaienl,  or 
both,  togedier  with  the  costs  of  prosecution. 


Signature  of  Purchaser  or  agent  representing 
Purchaser 


Titla 


Name  of  Parcbaser 


Address 


Taxpayv  Idaalifiesittoa  Nuiabar 

S82.46aa-3T  tnperOitfCwaMepredbeb 
(tomporaryt 

(a)  Overview;  teferenees.  to  tabtem — 
(1)  Overview.  This  section  provides 
rules  celatmg  to  the  tax  imposed  as 
imported  taxable  prodncta  under  aectidn 
4681,  indudiM  ru^  fin  idisnt^tBtg 
imported  taxable  products,,  deternsuninf 
the  weight  of  tfie  oasne-deplfeting 
chemicaJft  (ODCs^  used  as  materials  in 
the  manufacture  of  such  procLiets.  and 
computing  the  amount  of  (ax  on  such 
products.  See  §  52.4e81-lT(a]t2)  and  (c) 
for  general  rulies  and  definitiona  calatuig 
to  the  tax  on  imported  taxable  produces. 

[i\,  References  to  tables..  Wbe»  used  io 
this  section— > 

(i)  The  term  "Imported  Products 
Table"  (TaUe)  refers  to  the  initial  Table 
set  fbirth  in  paragraph  Cf)(6)  of  this, 
section  and  any  supeiseding.  Table 
issued  under  paragraph  ^(7)  of  this 
section;,  and 

(ir>The  terra  "current  Imp<nled 
ProductsTable"  (cuxrent Table) used 
with  respect  to  a  product  refers  to  tba 
Table  in  e^ect  on  the  date  such  produci 
is  Hrst  sold  or  used  by  the  importer 
thereof. 

(b)  Imported  taxable  products — 11)- /n 
general  Except  as  provided  fan 
paragrapk  tb)(2)  of  Uiia  sectioR,  the  term 
"imported  taxable  product"  meana  any 
product  that— 

(i],  la  enteeed  into  the  United  States  for 
consumption,  use.  or  warehouoing;  and 

(ii)  Is  listed  in  the  current  Table. 

(2)  E)te^)iians — l\l  In  general  A 
product  is  not  treeted  as  an  impertcd 
taxable  product  if — 

(A)  The  product  is  listed  'm  part  I  of 
the  current  Table  and  the  adjusted  tax. 
with  respect  to  ^e  product  is  de 
minima  (within  the  meaning  of 
paragraph  tb)i2>lii)  ef  dlis  seelion)i  or 

(B)  The  prodeet  i«  listed  hi  patt  a  ofi 
the  current  TaM&,  the  adjusted  tax  with 
respect  to  the  i>roduct  is  (k  minimis. 
(within  the  meaning  of  pacapapb 
(b](2)(ii)  of  this  section),  and  the  ODG* 
used  as  ma4«tials  m  the  maoufiacture  of 
-the  product  were  not  used  for  purposes 
of  refrigeration  er  air  conditioning, 
creatiflf  an  aerosol  er  {oaa^  or 
maaulacturnay  electronic  conponeata, 

(ii)  Demtahms  adjustedknt.  The 
adjusted  tax  with  respect  to-  a  product  ie 
de  minimis  if  such,  tax  is  lese  than  one- 
tenth  of  one  percent  of  the  iaportcc'* 
cost  of  acquiring  such  pradnet  The  terok 
"adjusted  tax."  meana  the  tax  that  would 
be  imposed  ander  sectwa  4661  on  the 
ODGs  used  as  materials  in  the 
manufacture  of  such  product  if  such 
ODCs.  were  sold  in  the  United  Staf es 
and  to  base  tax  amount  were  S1.6Ql 


(c)  Taxabtttveitt—{tjthtgeBKmt. 
Except  as  odivwCsc  paaiaidid  is 
paragra^  t(^  (^  and  fa)  of  thib  I 
the  tax  o»aB  bnparlidtojaUepKdect 
is  imposed  whcB  the  pn<bicliefinl«dd 
or  ased  faa  deflBadiB  i  S2:4MMnXc)  Ml 
and  |77)  by  ite  iaportK. 

(2)  Ek^tioa  tm  tiueai  importaHomes' 
us»--0}tiif«etat  AafeB^offter  nnqr 
elect  ie  traet  Ae  entqr  of  pradvds  into 
the  United  Stette  as  the  nae  al  sock 
producfa.  Ita  i»  case  eftaapeitted 
tajiablepBoductste  which,  eg  deethm 
under  this  paragraph  [c^l  applte»— 

(A)  Tax  is  imposed  en  the  psedncta  on 
the  date  of  entry  (as  dBteEmeed'  nndes 
imiiBgiaph  {B)i2)tii)  of  this  section)  if  the 
products  sie  entered  into  the  United 
States  after  the  clIectioB  besosMS 
effective; 

(B)  Tax  is  imposed  oa  At  products  on 
the  date  the  elee^en.  becomes  effective 
if  the  prodncts  were  entered  into  the 
United  States  afterDecember  31.  ig69t^ 
and  before  the  election  becenes 
e&ctivet  and 

(C)  No  tax  is  fanposed  if  die  products 
were  sntssed  into  tbe  United  States 
before  January  U 1990' 

(ii)  Date  of  entry.  The  date  of  entry  is 
determined  by  reierence  to  customs  law. 
If  the  actual  date  is  iHdcnewB^  the 
importer  may  use  any  reasonable  and 
consistei^  me^od  to  determine  the  date 
of  entry,  provided  that  such  date  is 
within  10  business  days  of  arrival  of 
products  in  the  United  States. 

(iii)  Applicability  of  election.  An 
election  under  tins  paragraph  (c)(2) 
applies  to  all  imported  taxable  products 
that  are  held  (and  have  not  been  used) 
by  the  isfiporter  at  the  time  the  eleelioiii 
becomes  effective  and  aH  iBported 
taxable  products  thftt  arc  entered  into 
the  United  States  by  the  importer  after 
the  election  becomes  effective.  An 
election  under  this  paragraph  (c)(2) 
Jbecoraes  effective  at  the  be^aaing  of 
the  first  ealendai  quarter  to  which  the 
election  appUes.  Except  as  provided  m 
§  52.6a71(a)r-2Tia)  (3)  and  (4),  the 
election  may  be  n\«kei  miy  with  the 
consent  of  tibe  Commissienef . 

(iv)  Makiag  the  electioB.  An  election 
under  this  para^aph  {c]{2}  shall  be 
made  in  accordance  with  the 
instructions  for  the  return  on  which  the 
importer  is  required  to  report  liability 
for  tax  under  section  4681. 

(3)  Treating  the  sale  of  an  article 
incorporating  an  imported  taxabie^ 
product  as  the  first  sale  or  use  of  such 
product— {il  lit  general  In  the  case  ef 
articles  to  be  sdd,  an  impeeter  stay  treat 
the  sate  of  an  article  manufactared  or 
assembled  in-  the  United  States  as  the 
first  »le  or  asc  of  an  imported  taxable 
product  ineerporated  in  sacb  article,,  but 
only  if  the  imporfo— 


(A)l 
oft 

of  similar  ii 
and 

(B)  rlas  Re4!  neoe  an  enctfon  ondsr 
paragraph  [e}[i)  of  this  sectie*. 

(ii)'  Similbr  articlBS  and  imported 
taxable  products.  An  impocter  may 
establish  any  reasonable  crilerfa  far 
determining  whether  articles  or 
hnported  taxable  products  are  simibr 
for  purposes  of  this  paragraph  (c)p)^ 

(iii)  EstabBshmeat  afwmialeal 
treatmeoL  An  importer  bas  consistently 
treated  the  sale  of  similar  articles  as  ttw 
first  sale  or  use  of  similar  ieiported 
taxable  pcodocts  only  if  suck  tceateeni 
is  reflected  in  the  GoaaputetieB  af  tax  oa 
the  importer's  returns  for  all  pries 
calendar  quarters  ie  which  sueb 
treatment  would  affect  tax  habdity. 

(iv)  Example.  The  I 
illustrates  tbc  appiieatioa  ef  tbis 
par«gfapk(cjpf. 

Example.  (A)  Aa  hnporter  of  printed 
cireuite  and  ether  electronic  components  uses 
those  products  in  assembling  teiaviaion 
receivers  in  iw  United  States  aad  akMuaaa 
the  printed  circuits  hi  assembling  VCRs  in  the 
United  Stelis.  Under  the  tmpwter^  criteria 
for  deternnaiag  similarity,  printed  circuite  ara- 
similar  to  other  printed  circuita,  but  net  to  the 
other  electronic  components.  In  addition, 
television  receivers  are  similar  to  other 
television  receivers,  but  aot  to  VCJls.  The 
importer  has  not  made  an  election  under 
paragraph  (c)(2)  of  this  section. 

(B)  Under  this  paragraph  (cH3).  the 
importer  may  treat  the  sale  of  the  television 
receivers  as  the  first  sale  or  use  of  the 
imported  printed  circuits  incorporated  into 
the  television  receivers,  bi  (hat  case,  the  tax 
on  the  printed  circuits  would  be  imposed 
when  the  television  receivers  are  sold  rather 
than  when  the  printed  circuits  are  used  in 
assembling  the  television  receivers. 

(C)  The  importer  may  treat  the  sale  of  the 
television  receivers  as  the  first  sale  or  use  of 
the  printed  circuits  incorporated  into  the 
television  receivers  even  if  the  sale  of  the 
television  receivere  is  not  treated  as  the  first 
sale  or  use  of  the  other  eieetronie 
components  incorporated  into  the  television 
receivers  and  even  if  the  sale  of  VCIta  is  not 
treated  as  the  first  sale  or  use  of  the  printed 
circuiU  incorporated  into^  the  VCRs.  Uoder 
paragraph  icU3)(i)(A)  of  this  sactioa, 
however,  the  inporter  must  have  consistent^ 
treated  the  sale  of  television  receiver*  aa  the 
firet  sale  or  use  of  printed  circutta 
incorporated  into  the  receivere.  Thus,  in  the 
case  of  television  receivere  that  wan 
assembled  before  January  t,  leso,  and  taU 
after  December  33;  1M8,  the  importer  ssaat 
have  treated  the  sale  of  die  televiaiaB 
recaivers  a«  the  first  sale  or  uae  of  the  priataA 
circuits  incorporated  into  the  television 
receivers  when  reporting  tax  under  section 
4681  with  respect  to  such  print'Kl  circuits 

(d)  ODCs  used  as  matanais  in  the 
moamfacture  ef  imported  taxable 
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product9—{\]  ODC  weight  The  tax 
imposed  on  an  imported  taxable  product 
under  section  4681  is  computed  by 
reference  to  the  weight  of  the  ODCs 
used  as  materials  in  (he  manufacture  of 
the  product  (ODC  weight).  The  ODC 
weight  of  a  product  includes  the  weight 
of  ODCs  used  as  materials  in  the 
manufactiue  of  any  components  of  the 
product 

(2)  ODCa  used  as  materials  in  the 
manufacture  of  a  product  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  an  ODC  is  used  as  a  material  in 
the  manufacture  of  a  product  if  the  ODC 

(i)  Incorporated  into  the  product: 
(ii)  Released  into  the  atmosphe^  in 
the  process  of  manufactiuing  the 
product;  or 

(iii)  Otherwise  used  in  the 
manufacture  of  the  product  (but  only  to 
the  extent  the  cost  of  the  ODC  is 
properly  allocable  to  the  product). 

(3)  Protective  packaging.  ODCs  used 
in  the  manufacture  of  the  protective 
material  in  which  a  product  is  packaged 
are  not  treated  as  ODCs  used  as 
materials  in  the  manufacture  of  such 
product. 

(4)  Example.  The  provisions  of  this 
paragraph  (d)  may  be  illustratedby  the 
following  example: 

Example.  A.  a  manufacturer  located 
outside  the  United  States,  uses  ODCs  as  a 
solvent  to  clean  the  printed  circuits  it 
manufactures  and  as  a  coolant  in  the  air- 
conditionins  system  of  the  factory  in  which 
the  printed  circuits  are  manufactured.  The 
ODCs  used  as  a  solvent  are  released  into  the 
atmosphere,  and,  under  paragraph  (d)(2)(ii)  of 
this  section,  are  used  as  materials  in  the 
manufacture  of  the  printed  circuits.  The 
ODCs  used  as  a  coolant  in  the  air- 
conditioning  system  are  also  used  in  the 
manufactiue  of  the  printed  circuits.  Under 
paragraph  (d)(2](iii)  of  this  section,  these 
ODCs  are  used  as  materials  in  the 
manufacture  of  the  printed  circuits  only  to  the 
extent  the  cost  of  the  ODCs  is  properiy 
allocable  to  the  printed  circuits. 

(e)  Methods  of  determining  ODC 
weight;  computation  of  tax — (1)  In 
general.  This  paragraph  (e)  sets  forth  the 
methods  to  be  tised  for  determining  the 
ODC  weight  of  an  imported  taxable 
product  and  a  method  to  be  used  in 
computing  the  tax  when  the  ODC  weight 
cannot  be  determined.  The  amotmt  of 
tax  is  computed  separately  for  each 
imported  taxable  product  and  the 
method  to  be  used  in  determining  the 
ODC  weight  or  otherwise  computing  the 
tax  is  separately  determined  for  each 
such  product  Thus,  an  importer  may  use 
one  method  in  computing  the  tax  on 
some  imported  taxable  products  and 
different  methods  in  computing  the  tax 
on  other  products.  For  example,  an 
importer  of  telephone  sets  may  compute 


the  tax  using  the  exact  method 
described  in  paragraph  (e)(2)  of  this 
section  for  determining  the  ODC  weight 
of  telephone  sets  suppUed  by  one 
manufacturer  and  using  the  Table 
method  described  in  paragraph  (e)(3)  of 
this  section  for  telephone  sets  supplied 
by  other  manufacturers  that  have  not 
provided  sufficient  information  to  allow 
the  importer  to  use  the  exact  method. 

(2)  Exact  method.  If  the  importer 
determines  the  weight  of  each  ODC 
used  as  a  material  in  the  manufacture  of 
an  imported  tfixable  product  and 
supports  that  determination  with 
sufficient  and  reUable  information,  the 
ODC  weight  of  the  product  is  the  weight 
so  determined.  Representations  by  the 
manufacturer  of  the  product  to  the 
importer  as  to  the  weight  of  the  ODCs 
used  as  materials  in  the  manufactiue  of 
the  product  may  be  sufficient  and 
reliable  information  for  this  piupose. 
Thus,  a  letter  to  the  importer  signed  by 
the  manufacturer  may  constitute 
sufficient  and  reliable  information  if  the 
letter  adequately  identiHes  the  product 
and  states  the  weight  of  each  ODC  used 
as  a  material  in  the  product's 
manufactiue. 

(3)  Table  method— [i]  In  general.  If  the 
ODC  weight  of  an  imported  taxable 
product  is  not  determined  using  the 
exact  method  described  in  paragraph 
(e)(2)  of  this  section  and  the  current 
Table  speciBes  the  Table  ODC  weight  of 
the  product  the  ODC  weight  of  the 
product  is  the  Table  ODC  weight.  In 
computing  the  amount  of  tax,  the  Table 
ODC  weight  shall  not  be  rounded. 

(ii)  Special  rules — (A)  Articles 
assembled  in  the  United  States.  An 
importer  that  assembles  finished  articles 
in  the  United  States  may  compute  the 
amoimt  of  tax  imposed  on  the  imported 
taxable  products  incorporated  into  the 
finished  article  by  using  the  Table  ODC 
weight  specified  for  the  article  instead 
of  the  Table  ODC  weights  specifled  for 
the  components.  For  example,  if  an 
importer  uses  600  imported  camcorder 
subassemblies  to  manufactiue  100 
camcorders,  the  importer  may  compute 
the  amount  of  tax  on  the  subassemblies 
by  using  the  Table  ODC  weight 
specified  for  camcorders.  Thus,  the  tax 
imposed  on  the  600  subassemblies  is 
equal  to  the  tax  that  would  be  imposed 
on  100  camcorders. 

(B)  Combination  method.  This 
paragraph  (e)(3)(ii)(B)  applies  to  an 
imported  taxable  product  if  the  current 
Table  specifies  weights  for  two  or  more 
ODCs  with  respect  to  the  product  and 
the  importer  of  the  product  can 
determine  the  weight  of  any  such  ODC 
(and  of  any  ODC  used  as  a  substitute  for 
such  ODC)  and  can  support  such 
determination  with  sufficient  and 


reliable  information.  In  determining  the 
ODC  weight  of  any  such  product  the 
importer  may  replace  the  weight 
specified  in  the  Table  for  such  ODC 
with  the  weight  of  such  ODC  and  its 
substitutes  (as  determined  by  the 
importer).  For  example,  if  an  importer 
has  sufficient  and  reliable  information 
to  determine  the  amount  of  CFC-12 
included  in  a  product  as  a  coolant  (and 
to  determine  diat  no  ODCs  have  been 
used  as  substitutes  for  CFC-12)  but 
cannot  determine  the  amount  of  CFC- 
113  used  in  manufacturing  the  product's 
electronic  components,  the  importer 
may  use  the  weight  specified  in  the 
Table  for  CFC-113  and  the  actual  weight 
determined  by  the  importer  for  CFC-12 
in  determining  the  ODC  weight  of  the 
product 

(C)  ODCs  used  in  the  manufacture  of 
rigid  foam  insulation.  In  computing  the 
tax  using  the  method  described  in  this 
paragraph  (e)(3),  any  ODC  for  which  the 
Table  specifies  a  weight  followed  by  an 
asterisk  (*)  shall  be  treated  as  an  ODC 
used  in  the  manufacture  of  rigid  foam 
insulation  (as  defined  in  SS  52.4682-lT 
(d)(3)  and  (4)). 

(4)  Value  method.  If  the  importer 
cannot  determine  the  ODC  weight  of  an 
imported  taxable  product  under  the 
exact  method  described  in  paragraph 
(e)(2)  of  this  section  and  the  Table  ODC 
weight  of  the  product  is  not  specified, 
the  tax  imposed  on  the  product  under 
section  4681  is  one  percent  of  the  entry 
value  of  the  product 

(5)  Adjustment  for  prior  taxes — (i)  In 
general.  If  any  manufacture  with  respect 
to  an  imported  taxable  product  occurred 
in  the  United  States  or  the  product 
incorporates  a  taxed  component  or  a 
taxed  chemical  was  used  in  its 
manufacture,  the  product's  ODC  weight 
(or  value)  attributable  to  manufacture 
within  the  United  States  or  to  taxed 
components  or  taxed  chemicals  shall  be 
disregarded  in  computing  the  tax  on 
such  product  using  a  method  described  . 
in  paragraph  (e)  (2),  (3),  or  (4)  of  this 
section. 

(ii)  Taxed  component  The  term 
"taxed  component"  means  any 
component  that  previously  was  subject 
to  tax  as  an  imported  taxable  product  or 
that  would  have  been  so  taxed  if  section 
4681  had  been  in  effect  for  periods 
before  January  1, 1990. 

(iii)  Taxed  chemical  The  term  "taxed 
chemical"  means  any  ODC  that 
previously  was  subject  to  tax. 

(f)  Imported  Products  Table— {!)  In 
general.  This  paragraph  (f)  contains 
rules  relating  to  the  Imported  Products 
Table  (Table)  and  sets  for  the  initial 
Table.  The  Table  lists  all  the  products 
that  are  subject  to  the  tax  on  imported 


taxable  products  and  specifies  the  Table 

nnf!  wptght  tft  PArh  pr»>4^ii;^t  ft}r  nihiqk 

suck  •  weight  ha»  been  dstanaiaedL. 

\^/tppUtnhiUty  ofitxitial  Toblk   (S). 
In  general.  Except  aa  f  rovidad  in 
paragraili  ffKtJPI'eC  Afs  section^  the 
Table  contained  in  paragraph  (f)(6)  of 
this  section  is  eflective«k)aMnr]r  1, 
1990;.  and  will  renralD  in  effect  until 
superseded  by  a  revenue  procedure 
issued  taider  paeagraph  ^)IICfy  of  this 
sectkmw 

(iij  Tteatment  ofseatatn  products. 
Products  included  in  a  listing  that  is 
preceded  by  a  deobts  aeterialt  {**)  in  the 
initiaf  Table  shaltnet  be  treated  as 
impacted  taocable  pfoducts  tmfiT  October 
1,1980. 

(31  kkntification  of  products— {}]  In 
generoL  Each  liisting  in  the  Table 
idehtiftes  a  product  by  name:  and 
includes  only  products  that  are 
described  by  that  name.  Most  listings 
identify  a  product  by  both  name  and 
Harmonized  Tariff  Schedule  (HTS) 
heading.  In  such  cases,  a  product  is 
included  in  that  listing  only  if  the 
product  is  described  hy  that  name  and 
the  rate  of  duty  on  the  product  is 
deteismined  by  reference  to  the  HTS. 
heading.  For  example,  theT^Ie  lists 
"radios— 8527.19^'  and  "radio 
combinations— 8527.31."  Therefore,  a 
radio  entered  under  HTS  heading 
8527.1»i»  not  included  withiO'  the  listing 
for  radio  combinations. 


t^yBhctr^uiekmmiMlMatHbsf 
specific  aomg— (A).  In  geaaml.  Part  II  at 
the  Table  contains  a  listing  for 
electronic  items  that  are  not  included 
within  any  odier  listing  in  the  Table.  An 
imported  prodoct  ia  indnded  in  this 
hsting  only  iTtRe  prodiict  is  a  component 
whose  operation  involvea  the  use  of 
noiunechanical  amphfication  or 
swiiCuttig'  oeviees  sdcr  ae  tutses. 
transistors,  and  integrated  circuits  or 
more  that  15  percent  of  the  cost  of  the 
product  ia  attributable  to  sue& 
components.  Such  components  do  not 
include  passive  electrical  devices  such 
as  resistors  and  capacitors. 

(B)  Certain  items  not  included.  Itema 
such  as  screws,  nuts,  bolts,  plastic  parts, 
and  similar  specially  fabricated  parts 
that  may  be  used  to  construct  an 
electronic  item  are  not  themselves 
included  in  the  listing  for  electronic 
items. 

(4)  Ruks  for  listing  products.  Products 
sre  hsted  in  the  Table  in  accordance 
with  the  following  rules: 

{\}lMtiBginpert  I.  A  product  is  listed 
m  part  I  of  the  Table  if  die 
Commissioner  has  determined  that — 

(A)  The  ODC  weight  of  the  product  ia 
not  de  minimis  when  the  product  is 
produced  using  the  predominant  method 
of  manufacturing  the  product;  and 

{JB\  None  of  the  ODCs  used  as 
ffin»prinl«  in  the  manufacture  of  the 
product  under  the  predomtnant  method 
are  used  for  purposes  of  refrigeration  or 

IMPORTED  PRODUCTS  TABLE 


Product  aame 


Mfartwas  oontaMcig  COCa..  SUCH  ■»- 
■<lislutic  spwi» 
— aulomotiva  products  aocti  aa  "UitMjretor  cleaner  J"  "stop  laalC  "oH  cttarga" 
— daaning  soWeNlK 
— cawtact  cleaners 


|8piB/» 

:  crcuttboatfcootanta 
ulaiilHJiiic  soKaiila 
— liw  SMbnguishar  prsparattom  anitctiarges 
rramovaratart 
t  and  w«ap«  sprays 


air  conditioning,  creating  an  aerosol  or 
JuaoL,  w  maaafiictariiif  eleetfoais 
coi^>onentt. 

(iii  listing  ID  port /L  A  ptodad  ia 
Usted  in  part  D  of  the  TaUe  if  the 
Commissioner  has  deteBainctf  that  tba. 
ODCs  used  as  raatesials  in  the 
manufacture  of  the  product  aader  the 
predominant  method  as  used  for 
purposes  of  refngeration  or  air 
conditioning,  creatioi  and  aerosol  or 
foam,  or  manufacturing  electronic 


(iii)  Listing  in  part  III.  A  product  is 
Usted  in  part  III  of  the  Table  if  the 
Commissioner  has  determined  that  the 
product  ia  not  aa  imported  lax  abk 
product  and  the  product  would 
otherwise  be  inchidfed  within  a  Rating  in 
part  n  of  the  Table.  For  example.^  floppy 
disk  drive  units  are  Usted  in  part  III 
because  they  are  net  iasported  Imabkr 
products  and  they  would,  but  for  their 
Ksting  in  part  m,  be  fnchided  within  the 
part  II  listing:  for  electrnoir  iiHM  sol 
specifically  identified. 

(5>  TaUe-ODC  weight.  The  Table 
ODC  wei^t  of  a  product  is  the  wei^ 
determined  by  the  Commisaioner,  cf  the 
ODCs  that  are  used  as  ■wteriels  in  the 
manufacture  ef  the  product  nndher  liie 
predominant  method  of  manuCscturing. 
The  Table  ODC  weight  is  give&ia 
pounds  per  single  unit  of  predact  unless 
otherwise  specified. 

(6)  Initial  Foft/e.The  initial  Table  iis 
set  forth  below: 


— wliiyanta 


i/ICFC-12. 


HflrmoTHnd  tanff 
scnaoula  naaomg 


OEC 


CR>-1d 


ooc 


taftH 


RigMfaaro  insuMiaB  Mind  irr  |  S2:4«82-1T(d)(3)) 

FoamcNwde  with  9M)U.itlimtm  Umm  defined  in  |S2.48aa-lIM(m 

•ScrapflagdWe  faammadawilk  COCa 


S415.S2.0a5O 

S4i5.sa.oase' 


CFC-47 
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IMPORTED  PROOlXrrS  TABLE— CkKitinued 


Product  nwM 


ChvgMl  w«h  CFC-114.. 
ChwgMl  wiS)  R-SOO- 


ftofnQsraior-freszBra,  hounhoM 

Nal>184l 


>  184  Msn  but  not  >269  fitare . 
>2eB  Mare  but  not  >382  Mere. 
■>382  Mare : 


Rafrtgeralore,  houMhoU 
Not  >184  Mare 


>184  Man  but  not  >268  Mare. 
>269  Itera  but  not  >3a2  Here . 
>3»2  Mare 


Freezera,  houaehoU. 


Freezere,  houaehoW. 

Refngsfating  dnplay  oountare  not  >2Z7  kg. 


(cemalung  machines — 

OMrgad  wMf  CFC-12„ 
Ctwiged  with  R-S02.-.. 

Dhnldng  water  coolere 

CtHrged  with  CFC-12„ 
Otaiged  with  R-500_ 

U6nVnUQll  CfiiWf,. 


Charged  with  CFC-12.... 
Charged  Witt)  CFC-114.. 

Charged  with  R-SOO 

Reciprocating  chiMir . 
Charged  with  CFC-12.. 


trucks- 


Refrigarabon  condoruMig  units: 

not  >746W ~ 

>740W  but  not  >2.2KW.... 
>2.2KW  bU  not  >7.5KW .... 
>7.5KW  but  not  >22.3KW .. 
>22J  KW 


Fire  exiinguiahers,  charged  w/OOCa.. 
ElectronK  typewriiere  and  word  prooessore~ 
EledronK  calculator. __.. ..„_.. 


Eledrorvc  cateuMor  w/  prinirtg  dewice.. 

Electronc  caicuMor.. 

Account  niachir>es..» 

Cash  ragistare.. 

Oigilai  aulomatk:  data  procoaaing  machine  w/cattKXta  ray  tube,  not  incfcided  in  aubheading  8471.20.90.. 

Laptopa,  notaboohi,  and  pocket  compulere — ......._._........»...».........»........„.„.... 

Oigilai  proceiaing  unit  w/enky  vakw  >$100K 

Digital  proceaaing  unit  w/enky  vakie  not  >  Si  00k 

Comtiined  input/oulput  unit  (lerminaO.. 

Keyboard .J._„.„„ „..., 

Di^jlay  unit 

Printer  unit 


Harmonized  tariff 
acnedule  heaowig 


8418.10.00.10 
8418.10.00.20 
8418.10.00.30 
8418.10.00.40 

8418.21.00.10 

8418.21.00.20 

8418.21.00.30 

8418.21.00.90 

8418.30 

8418.40 

8418.50 

8418.68 


>   8418.69 


8418.68 


8418.69 


B41&99 


Input  or  output  unit 

Magnetic  dak  drive  unit  for  a  d«k  of  a  dtameler  over  21  cm  (BV*  irtche^ 
Hard  magnetic  dak  drive  unit  not  inchjded  in  subheadhig  8471.93.10— 

For  a  dnk  of  a  diameter  >9  cm  {3Vt  Irtcties)  but  not  >21  cm  (8V4  Inches). 

For  a  dak  of  a  diameler  not  >9  cm  (3V^  Inches) 
Nonmagnetk:  storage  unit  w/entry  vakje  >$1,000.. 

Power  auppty 

Electronc  offce  mactwiea ...»«... ».....»...». 


PopuMed  card  for  digital  processing  unit  In  aubheading  8471.91  vahjed  over  SIOOK 

Populated  card  for  digital  processing  unit  In  subheading  8471.91  vakjed  SIOOK  and  under.. 

Automatic  goods  vencang  mactiines  with  refrigerating  device 

Microwave  ovens  with  otoctror.ic  controls,  with  capacity  of  .. 

0.99  cu.  ft  or  less 

1.0  through  1.3  cu.  ft 

1.31  cu.  ft  or  greater.. 


Microwave  oven  combinalion  with  electronic  controls.. 


8418.99.00.05 

B418.99.00.10 

8418.99.00.15 

8418.99.00.20 

84ia99.00.25 

8424 

8469 

8470.10 

8470.21 

8470.29 

847040 

8470.50 

8471.20 

8471.20.90 

8471.91 

8471.91 

8471.92 

847192 

8471.92 

8471.92 

8471.92 

8471  93.10 

8471.93 
8471.93 
8471.93 
8471.99.30 
8472 
8473.30 
8476.30 
8476.11 
8516.50 


OOC 


8516.60.40.60 


CFC-114 
CFC-12 

CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 

CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 
CFC-11 
CFC-12 

CFC-12 
CFC-11 5 

CFC-12 
CFC-12 

CFC-12 

CFC-114 

CFC-12 

CFC-12 

CFC-12 
CFC-12 
CFC-12 

CFC-12 
CFC-12 
CFC-12 
CFC-12 
CFC-12 

CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 

CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-12 

CFC-113 
CFC-113 
CFC-113 
CFC-113 


oqc 

weight 


12S0. 
1920. 

•1.08 

0.13 
•1.32 

0.26 
•1.54 

0.35 
•1.87 

0.35 

•1.08 

0.13 
•1.32 

0.26 
•1.54 

0.35 
•1.87 

0.35 
•iO 

0.4 
•2.0 

0.4 
•50.0 
260.0 

1.4 
3.39 

0.21 
0.22 

1600. 
1250. 
1920. 

200. 

15. 
11. 
20. 

0.3 
1.0 
3.0 
8.5 
17.0 

0.2049 
0.0035 
0.0057 
0.0035 
0.1913 
0.1913 
0.3663 
0.03567 
27.6667 
0.4980 
0.3600 
0.0742 
0.0386 
0.1558 
0.1370 
4.0067 

1.1671 

0.2829 

2.7758 

0.0655 

0.001 

4.82 

0.1406 

0.45 

6.O3O0 
0.0441 
0.0485 
0.595 


IMPORTED  PRODUCTS  TABLE— Continued 


Product  name 


Telephone  sets-» 

w/entry  value  >  S1 1.00 , 

w/entry  value  not  >  S1 1.00 _ 

Teleprinters  &  teletypewritere 

Switctiing  equipment  not  inckided  in  subheadmg  8517.30.20 . 

'  Private  branch  exchange  switc.'iing  equipment 

Modems 

Intercoms . 

Facsimile  machines 


Loudspeakers,  mk^rophones,  headphones,  &  electric  sound  amplifier  aets,  not  Inckided  in  subheedng  8518.30.10. 

Telephone  handsets 

Turntables,  record  players,  cassette  players,  and  other  sound  reproducing  apparatua. 

D/lagnetk;  tape  racordere  &  other  aound  recording  apparatus,  not  included  In  subheadkig  8520.20. 

Telephone  answering  machines .. 

Cokx  vkleo  recording/reproducing  apparatus 

Videodisc  playere 

Cordless  handsel  telephones.. 


Ceflular  communfeatkxi  equipment.. 

TV  cameras 

Camcordera 

Radio  combtnatkms 

Radtos 


Motor  vehKle  radios  with  or  w/o  tape  player 

Radio  comblnatkins 

Radios .:. 

Tuner  w/o  speaHer 

Television  receivere .. 

VCR : ^ 

Home  satellite  aarth  stations 

Electronc  assemblies  for  HTS  headings  8525,  8527,  &  8528 

Indicator  panels  Incorporating  Ik^  crystal  devices  or  light  emitting  dkxles . 

Printed  circuits-. 

Computerized  nunerical  controls.. 


Diodes,  crystals,  transistore  and  other  similar  discrete  semiconductor  devices.. 

Electronk;  integrated-circuits  and  mKroassembHes 

Sigrfal  generatore  not  Inchjded  In  sut>headlngs  8543.90.40  and  8543.90.80 

Avk>rMcs — ~ 

Signal  generatore  subassemblies.. 


Insulated  or  refrigerated  railway  freight  care. 

Passenger  automobiles 

Foams  (interior) 

Foams  (exterhx) 

—with  fully  charged  a/c 

—without  charged  a/c ~~. 

ElectronKS _ 

Light  tnx:ks.. 


Foams  (interior) 

Foams  (exterior) 

—with  fully  chained  a/c .. 
—without  chaiged  a/c... 
Electronics _ 


'Heavy  tnx^ks  and  tractore  with  GVW  33,001  ba  or  more. 

Foams  (intorkar) 1 

Foams  (exterior) . 


—with  fuHy  dwrged  a/c. 
—without  chaiged  a/c... 
Electronics 


Motorcycles  ymttt  seat  foamed  with  ODCa.. 

Bkrydes  with  seat  foamed  with  ODCs. 

Seats  foamed  with  ODCs 

Aircraft -.f .. 


Optk:al  fibere..„ 

Electronic  cameraa . 

Ptwtocopiere ..... 

Avionws _ 


Electronic  drafing  machine 

Complete  patierl  monitoring  systems . 


Complete  patient  monitoring  systems:  sutMssemblies  thereof.. 
Physical  or  cheriMcal  analysis  instruments 


Oscilloscopes.. 


Foam  chairs 

Foam  sofas 

Foam  mattresses.. 
Electronic  games.. 


8517.10 

8517.10 

8517.20 

8517.30 

8517.30.20 

8517.40 

8617.81 

8517.82 

8518 

»  8581.30.10 

8519 

8520 

8520.20 

8521.10.00.20 

8521.90 

8525.20.50 

8525.20.60 

8525.30 

8525.30 

8527.11 

8527.19 

8527.21 

8527.31 

8527.32 

8527.39.00.20 

8528 

8528.10.40 

8528.10.80.55 

8529.90 

8531.20 

8534 

8537.10.00.30 

8541 

8542 

8543 

8543.90.40 

8543.90.80 

8606 

8703 


OOC 


8704 


8704 


8711 

8712 

8714.95 

8802 


9001 
9006 
9009 

9014.20 

9017 

9018.19S0 

9018.19.80.60 
9027 

9030 


9401 

9401 

9404.21 

9504 


CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-113 
CFC-11 

CFC-11 
CFC-11 
CFC-12 
CFC-12 
CFC-113 

CFC-11 
CFC-II 
CFC-12 
CFC-12 
CFC-113 

CFC-11 

CFC-11 

CFC-12 

CFC-12 

CFC-113 

CFC-11 

CFC-11 

CFC-11 

CFC-12 

CFC-113 

CFC-12 

CFC-113 

CFC-113 

CFC-113 

CFC-113 

CFC-12 

CFC-113 

CFC-113 

CFC-12 

CFC-113 

CFC-11 

CFC-12 

CFC-113 

CFC-11 

CFC-11 

CFC-11 

CFC<113 


OOC 


0.1 

0.022s 

0.1 

0.1267 
0.0753 
0.022s 
0.0225 
0.022s 
0.0022 
0.042 
0.0022 
0.0022 
0.1 

0.0586 
0.0106 
0.1 

0.4446 
1.423 
0.0686 
0.0022 
0.0014 
0.0021 
0.0022 
0.0014 
0.0022 
0.0386 
0.0586 
0.0106 
0.0816 
0.0146 
0.001 
0.1306 
0.0001 
0.0002 
0.6518 
0.915 
0.1265 
•100. 


0.8 
0.7 
2.0 
0.2 
0.5 


0.6 
0.1 
2.0 
0.2 
0.4 

as 
ai 

3.0 
0.2 
0.4 
0.04 
0.04 
0.04 
>0.2S 
«30.0 
*  0.005 
0.01 
0.0426 
0.915 
0.12 
0.94 
3.4163 
1.8320 
0.0003 
0.0271 
0.49 
0.5943 
0.2613 
0.30 
0.75 
1.60 
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IMPORTED  PRODUCTS  TABLE-Conimied 


Rrodud  ranw 


Badronlc  Mmii  not  oltMnNM  IMad  in  Sw  Tabto- 


•chaduto  heading 


Chaptort  84. 86. 90 


OOC 


CFC-1t» 


OOC 


nartM 


•4is.«ojoejBO 

8422.11 

84Sai1 

8451^1 

8471.93 

8504 

8S1&72 

8523 

8624 

8632 

8633 

8536 

8640 


*Sea 

•f^ounit^l 
•ftiundinOOOfea 

«tand<8i.«>alaHky 


an  OOC  uaadinlh»manulachM  of  rigid  foam  k 

OanompiodHCta  for  «««el»tti««ftoeli««  data  iaOctotarl,  1990. 


(7)  iSubseguent  tables.  If  the 
Commissioner  detennines  that  the 
Inperted  Ptedacis  TaMe  then  in  effect 
riMnld  be  medfied.  a  •i^>er8edlng  Table 
shall  be  iswied.  Such  revised  Tables 
ahaD  be  published  in  reveaue 
procedures  and  shall  be  effective 
procpectively  for  the  periods  prescribed 
by  soch  revenue  pnx^dures. 

(g)  Reqyeatt  for  enodification  of 
table —  la  general  Any  aianuf  acturer  or 
importer  of  a  product  may  request  that 
the  Commissioner  modify  the  Table  in 
any  of  the  following  respects: 

(i)  Adding  a  product  to  the  Table  and 
specifying  its  TaMe  ODC  wei^it 

(ii)  Removing  a  {HtKloct  from  the 
Table. 

(iii)  Changing  or  specifying  the  TaUe 
ODC  weight  of  a  product 

(Z)  Form  of  request  The 
Commissioner  wrill  consider  a  request 
for  Biodification  that  includes  the 
foUowing: 

(i)  The  name,  address,  taxpayer 
identifying  number,  and  principal  place 
of  business  of  the  requester. 

Hi)  For  each  product  widi  respect  to 
which  a  modification  is  requested: 

(A)  The  name  ef  the  product; 

fjB)  the  HTS  heading  or  subheading: 

(C)  The  type  of  modHfkation 
requested; 

{P)  The  Table  ODC  weight  that  should 
be  specified  for  the  product  if  the 
reqoest  relates  to  adding  a  product  or 
fliMiijing  or  specifying  tti  Table  ODC 
weight;  and 

fJKi  The  data  snppfHling  the  request 

(^  PtAUc  mfliee  and  comnento— (4)  kt 
geaeroL  Before  considering  requests  for 
mei^caiioa  received  dwteg  a  calendar 
quarter,  the  CoBmiis8k»er  will — 


(A)  PubHsh  a  notice  in  the  Federal 
Register  summarizing  such  requests:  and 

(B)  Solicit  written  comments  on  the 
proposed  modificatioas. 

(ii)  Form  ofcmnments.  The 
Conunissianer  will  consider  written 
comments  on  a  proposed  modificatioB  if 
the  coomients  include — 

(A)  tiie  aaaie,  address,  taxpayer 
Identifying  number,  and  principal  place 
of  business  of  the  commenter, 

(B)  An  identification  of  the  proposed 
■lodification  to  which  the  comments 
relate. 

(C)  An  identification  of  incorrect 
statements  and  supporting  data  in  the 
request  for  modification;  and 

(D)  The  data  supporting  each  of  the 
commenter's  claims  that  the  request 
contains  incorrect  information. 

(4)  Address.  The  address  for 
submission  of  requests  and  comments 
under  this  paragraph  (g)  is:  Internal 
Revenue  Service,  Attn:  CC:CORP:T:R 
(Import  Products  Table).  Room  442a 
Washington.  DC  20224. 

(5)  Public  inspection  and  copying. 
Requests  and  comments  submitted 
under  this  paragraph  (g)  will  be 
available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room  for  pubUc  inspection  and  copying. 

i9Zmn-4T   Floor  stocks  tax  (tampoiary). 

[a]  Overview.  This  section  provides 
rules  for  identifying  ozone-depleting 
chemicals  (ODCs)  that  are  subject  to  the 
floor  stocks  tax  imposed  by  section 
4682(h)(1).  determining  the  person  that  is 
liable  fcftihe  tax.  and  computing  the 
amount  i>f  the  tax.  See  1 52Ae81-lT 
(a)t3)  and  (c)  Tor  general  ruler  end 
d^nitions  relating  to  the  floor  stocks   ' 

tMt.         • 


(b)  ODCs  subject  to  floor  stocks  tax— 
(1)  ODCs  that  are  held  for  sale  or  for 
use  in  further  monufadare — (i)  In 
general  The  floor  stocks  tax  is  imposed 
only  on  an  ODC  that  is  held  for  sale  or 
for  use  in  further  manufacture  on  the 
date  the  tax  is  ioqiosed  This  paragraph 
(bXl)  provides  rules  for  Identifying 
ODOi  held  for  sale  or  for  use  in  further 
manufacture. 

(U)  HeU  for  tale,  tot  purposes  of 
determhung  whether  an  ODC  is  held  for 
sale,  the  term  "sale"  shall  have  the 
meaning  set  forth  in  |  S2.4S81-lT(c)(6). 
ODCs  1^  for  sale  indnde  ODCs  diet 
will  be  sold  in  connection  with  the 
provision  of  services  or  in  coimection 
with  the  sale  of  a  manufactured  article 
and.  in  sach  cases,  include  ODCs  that 
will  be  sold  without  the  statement  of  a 
separate  charge  for  those  ODCs. 

(iii)  Held  for  use  in  further 
manufacture.  An  ODC  is  held  for  use  in 
fiirther  mamrfactnre  if— 

(A)  The  ODC  will  be  used  as  a 
material  (within  the  meaning  of 
paragraph  (bXlN>v)  of  diis  section)  in 
the  manufacture  of  an  article;  and 

(B)  Such  article  will  be  held  for  sale, 
(iv)  Use  as  material— {A]  In  general 

Except  as  provided  in  paragraph 
(bHlMiv)(B)  of  this  secUon.  an  OOC  will 
be  used  as  a  material  in  the  manufacture 
of  an  article  if  die  ODC  will  be— 

[1)  Incorporated  into  the  article;  or 

(2)  Released  into  die  atmosphere  in 
the  process  of  manufacturing  thaartide, 

(B)  ODCs  used  in  equipmenL  An  ODC 
is  net  used  as  a  material  in  the 
manufacture  ef  an  article  if  the  ODC  is 
(or  will  be)  contained  fai  eqoipmeat  ased 
in  sndi  meaidEactiHe  and  -^  GfXliMill 
be  used  for  iU  intaaded  I 


being  released  from  such  equipment 
Thus,  UDCs  that  are  (or  will  be)  used  as 
coUants  in  s  factoiy's  air-conditioning 
system  are  not  used  as  materials  in  the 
manufacture  of  articles  produced  in  the 
factory. 

(v)  Storage  containers.  The  floor 
stocks  tax  is  imposed  on  an  ODC 
without  regard  to  the  type  or  size  of  the 
storage  container  in  which  the  ODC  is 
held.  Thus,  the  tax  may  apply  to  an  ODC 
whether  it  is  in  a  14-ounce  can  or  a  30- 
pound  tank. 

(vi)  Examples.  The  provisions  of  this 
paragraph  (b)(1)  may  be  illustrated  by 
the  following  examples: 

Example  1,  A,  a  manufacturer  of  air 
conditionera,  holds  an  ODC  for  use  in  air 
conditioners  that  it  will  manufacture  and  sell. 
A  holds  the  ODC  for  use  in  further 
manufacture. 

Example  Z  B.  a  manufacturer  of  electronic 
components,  holds  an  ODC  for  use  as  a 
solvent  to  clean  printed  circuits  that  it  will 
sell  to  computer  manufacturers.  B  holds  the 
ODC  for  use  in  further  manufacture. 

Example  3.  C  an  automobile  dealer,  holds 
an  ODC  for  use  in  charging  air  conditioners 
installed  in  automobiles  that  it  sells  to  retail 
customers.  C  does  not  hold  the  ODC  for  use 
in  further  manufacture.  C  does,  however,  hold 
the  ODC  for  sale,  even  if  the  customers  are 
not  separately  charged  for  ODCs  used  in  the 
automobile  air  conditioners. 

Example  4.  D  operates  an  air-conditioning 
repair  service  and  holds  an  ODC  for  use  in 
repairing  air  conditioners  for  its  customers.  D 
holds  the  ODC  for  sale  even  if  the  customers 
are  not  separately  charged  for  ODCs  used  in 
the  repairs. 

Example  Jl  E,  a  grocery-store  chain,  holds 
an  ODC  for  ose  in  its  refrigeration  units.  E 
does  not  hold  the  ODC  for  sale  or  for  use  in 
further  manufacture. 

Example  A  F,  a  banl(.  holds  an  ODC  for  use 
in  its  fire  extinguishers  to  protect  the 
computer  system.  F  does  not  hold  the  ODC 
for  sale  or  for  use  in  further  manufacture. 

(2)  Nontaxable  ODCs—fi)  Mixtures— 
(A)  Tax  imposed  on  January  1, 1990.  In 
the  case  of  the  floor  stocks  tax  imposed 
on  )anuary  1, 1990,  the  tax  is  not 
imposed  on  an  ODC  that  has  been 
mixed  with  any  other  ingredients.  For 
example,  the  tax  is  not  imposed  on  the 
ODCs  contained  in  the  refrigerants 
commonly  known  in  the  industry  as  R- 
500  and  R>502.  As  another  example,  the 
tax  is  not  imposed  on  the  ODCs 
contained  in  automotive  products  used 
for  checking  for  leaks  because  such 
products  are  a  mixture  of  ODCs  and 
small  amounts  of  dyes  and  oils. 

(B)  Taxes  imposed  after  1990.  In  the 
case  of  the  floor  stocks  tax  imposed  on 
January  1  of  1991, 1992. 1993,  or  1994,  the 
tax  is  not  imposed  on  an  ODC  that  has 
been  mixed  with  any  other  ingredients, 
but  only  if  it  is  estabUshed  that  such 
ingredients  contribute  to  the 
accomplishment  of  the  purpose  for 


which  the  mixture  will  be  used.  Thus, 
the  tax  is  not  imposed  on  the  mixtures 
described  in  the  examples  in  paragraph 
(b)(2)(i](A]  of  this  section  because  the 
ing^dients  mixed  with  the  ODCs 
contribute  to  the  accomplishment  of  the 
purpose  for  which  the  mixture  will  be 
used.  On  the  other  hand,  a  mixture  is 
not  exempt  from  tax  under  this 
paragraph  (b)(2)(i)(B)  if  it  contains  only 
an  ODC  and  an  inert  ingredient  that 
does  not  contribute  to  the 
accomplishment  of  the  purpose  for 
which  the  mixture  will  be  used. 

(ii)  Manufactured  articles.  The  floor 
stocks  tax  is  not  imposed  on  an  ODC 
that  is  contained  in  a  manufactured 
article  in  which  the  ODC  will  be  used 
for  its  intended  purpose  without  being 
released  from  such  article.  For  example, 
the  tax  is  not  imposed  on  the  ODCs 
contained  in  the  cooling  coils  of  a 
refrigerator  even  if  the  refrigerator  is 
held  for  sale.  However,  the  tax  is 
imposed  on  a  can  of  ODC  used  to 
recharge  an  air  conditioning  unit 
because  the  ODC  must  be  expelled  from 
the  can  in  order  to  be  used.  Similarly, 
beginning  in  1991,  the  tax  is  imposed  on 
the  Halon-1211,  Halon-1301,  or  Halon- 
2402  contained  in  a  fire  extinguisher 
held  for  sale  because  such  ODCs  must 
be  expelled  from  the  fire  extinguisher  in 
order  to  be  used.  ' 

(iii)  Recycled  ODCs.  The  floor  stocks 
tax  is  not  imposed  on  ODCs  that  have 
been  reclaimed  or  recycled.  For 
example,  the  tax  is  not  imposed  on  an 
ODC  that  is  held  for  use  in  further 
manufacture  after  being  used  as  a 
solvent  and  recycled. 

(iv)  ODCs  held  by  the  manufacturer 
or  importer.  The  floor  stocks  tax  is  not 
imposed  on  ODCs  held  by  their 
manufacturer  or  importer. 

(c)  Person  liable  for  tax — (1)  In 
general.  The  person  liable  for  the  floor 
stocks  tax  on  an  ODC  is  the  person  that 
holds  the  ODC  on  a  date  on  which  the 
tax  is  imposed.  The  person  who  holds 
the  ODC  is  the  person  who  has  title  to 
the  ODC  (whether  or  not  delivery  to 
such  person  has  been  made]  as  of  the 
first  moment  of  such  date,  llie  person 
who  has  title  at  such  time  is  determined 
under  applicable  local  law. 

(2)  Special  rule.  Each  business  unit 
that  has,  or  is  required  to  have,  its  own 
employer  identification  number  is 
treated  as  a  separate  person  for 
purposes  of  the  floor  stocks  tax.  For 
example,  a  chain  of  automotive  parts 
stores  that  has  one  employer 
identification  number  is  one  person  for 
purposes  of  the  floor  stocks  tax,  and  a 
parent  corporation  and  subsidiary 
corporation  that  each  have  a  different 
employer  identification  number  are  two 


persons  for  purposes  of  the  floor  stocks 
tax. 

(d)  Computation  of  tax— {1)  In 
general— {i)  Tentative  tax  amount 
Section  52.4681-lT(a)(3)  provides  Uiat 
the  amount  of  the  floor  stocks  tax  on  an 
ODC  is  detennined  by  reference  to  a 
tentative  tax  amount  The  tentative  tax 
amount  is  the  amount  of  tax  that  would 
be  imposed  on  the  ODC  under  section 
4681(a)(1)  if  a  sale  of  die  ODC  by  the 
manufacturer  or  importer  had  occurred 
on  the  date  the  floor  stocks  tax  is 
imposed.  This  paragraph  (d)  provides 
rules  for  determining  the  tentative  tax 
amount  and  the  amount  of  the  floor 
stocks  tax. 

(ii)  Floor  stocks  tax  imposed  on 
January  1, 1990.  The  floor  stocks  tax 
imposed  on  January  1, 1990,  is  equal  to 
the  tentative  tax  amount  Thus,  except 
as  provided  in  paragraph  (d)  (2)  or  (3)  of 
this  section,  the  amount  of  the  floor 
stocks  tax  imposed  on  January  1, 1990,  is 
as  follows: 


OOC 


CFC-11  — 
CFC-12  — 
CFC-11 3.... 
CI=C.114.... 
CFC-115.... 


Tax  per 
pound 


$1.37 
1.37 

1.096 
1.37 

0.822 


(iii)  Subsequent  floor  stocks  taxes. 
The  following  rules  apply  for  floor 
stocks  taxes  imposed  after  January  1. 
1990. 

(A)  The  tentative  tax  amount  is 
determined,  except  as  provided  in 
paragraph  (d)  (2)  or  (3)  of  this  section, 
by  reference  to  the  rate  of  tax 
prescribed  in  section  4681(b)(1)(B)  and 
the  ozone-depletion  factors  prescribed 
in  section  4682(b). 

(B)  The  amount  of  the  floor  stocks  tax 
on  an  ODC  is  equal  to  the  amount  by 
which  the  tentative  tax  amount  exceeds 
the  amount  of  taxes  previously  imposed 
on  the  ODC. 

(2)  Qualifying  sale — (!)  ODCs  used  as 
a  feedstock  In  the  case  of  an  ODC  that 
was  sold  in  a  qualifying  sale  for 
purposes  of  S  52.4682-lT(c)  (relating  to 
use  as  a  feedstock),  the  tentative  tax 
amount  is  zero. 

(ii)  ODCs  used  in  the  manufacture  of 
rigid  foam  insulation.  In  the  case  of  an 
ODC  that  was  sold  in  a  qualifying  sale 
for  purposes  of  S  52.4682-lT{d)  (relating 
to  use  in  the  manufacture  of  rigid  foam 
insulation)  the  tentative  tax  amount  is 
determined  under  section  4682(g]  for 
purposes  of  computing  the  floor  stocks 
tax  imposed  on  the  ODC  on  January  1  of 
1990, 1991, 1992  or  1993.  For  purposes  of 
computing  the  floor  stocks  tax  imposed 
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CD  ttie  (»C  oa  lamary  1. 1980.  ttw 
tentative  tax  amount  is  zero. 

(iii)  ODCtmM  before  January  1, 199a 
An  ODC  Ikat  «ras  sold  fa^  its 
manafsctnier  or  k^orter  before  January 
1. 1980,  shall  be  treated,  for  purposes  of 
this  paragrapli  (dM2).  as— 

(A)  Aa  ODC  that  was  sold  in  a 
qvalifying  sale  for  purposes  of 

S  52488a-lT(c)  if  ttie  ODC  will  be  used 
as  a  CecdstodK  (%vidun  the  meaning  of 

S  s^.4ee^41M3):  and 

(B)  An  CN9C  diat  was  soM  in  a 
qualifyii^  sale  for  pwposes  of 

S  52Ada2r4T[d]  if  the  ODC  wiU  be  used 
in  the  manufacture  of  rigid  foam 
insulation  (within  the  meaning  of 
S§  S2.4«62-lT(d)  (3)  and  (4)). 

(3)  Hakme.  In  the  case  of  Halon-1211, 
Haloa-130t  or  Halon-2402  (Halon),  the 
tentative  tax  amount  is  determined 
under  section  46S2(g)  for  purposes  of 
compotiog  the  floor  slocks  tax  imposed 
on  the  Haion  on  January  1  of  lOOa  1991. 
1992,  or  1993.  For  purposes  of  computing 
the  floor  stocks  tax  imposed  on  the 
Halon  on  January  1. 1990,  the  tentative 
tax  amount  is  zero. 

(e)  De  minimis  exception— {!) 
1990,1992.  and  1993.  In  the  case  of  the 
floor  stodcs  tax  imposed  on  January  1  of 
1990, 19K.  or  1993.  a  person  is  liable  for 
the  tax  only  if.  on  the  date  the  tax  is 
imposed,  the  person  holds  at  least  400 
pounds  of  ODCs  that  are  not  described 
in  par^raph  (d)  (2)  or  (3)  of  this  section 
and  are  oAerwise  sol^ect  to  the  tax. 

(2)  1991.  In  the  case  of  the  floor  stocks 
tax  imposed  on  January  1, 1991.  a  person 
is  liable  for  the  tax  only  if.  on  such  date, 
the  person  holds  at  least  400  pounds  of 
ODCs  that  are  described  in  paragraph 
(d)  (2)(ii)  or  (3)  of  this  section  and  are 
otherwise  subject  to  the  tax. 

(3)  1994.  In  the  case  of  the  floor  stocks 
tax  imposed  on  January  1. 1994.  a  person 
is  liabis  Epr  the  tax  only  if.  on  such  date, 
the  persoo  holds— 

(i)  At  last  200  pounds  (rf  ODCs  that 
are  described  in  paragraph  (d)(2](ii)  of 
this  section  and  are  otherwise  subject  to 
the  tax:  or 

(ii)  At  least  20  pounds  of  ODCs  that 
are  described  in  paragraph  (d)(3)  of  this 
sectirai  and  are  otherwise  subject  to  the 
tax. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e): 

Exam^  L  Ob  futaary  1. 1990.  A  holds  300 
poHudsof  one*  for  saie.  A  is  not  liable  fior 
tha  floor  •todct  tax  iaposed  oa  January  1. 

isaa 

Auunpfe  £  Ob  January  1. 1990.  B  holds  for 
sale  2S0  poonds  of  CPC-12  and  2S0  pound*  of 
CFC-113.  None  (rf  the  ODCs  are  described  in 
parapayji  ^)  (2)  or  (^  of  this  section.  Thus,  B 
holds  at  ISBSt  4aB  poMds  of  ODCs  that  ■!• 
latea  iaie  aceooBt  uadsr  paragraph  (eNl)  of 
this  sediou  and  is  liable  for  dw  floor  stocks 


til  II  iwpninil  nnjnrninrr  1, 1990^  oe  tin  CXX^s 
held  for  sal*. 

Example  3.  Oa  January  1, 199a  C  hokls  700 
pounds  of  ODCs.  C  will  use  500  pounds  of 
these  ODCs  in  the  manufacture  of  rigid  foam 
insulation  (as  defined  in  S  !  S2.4e82-lT(d)  (3) 
and  (4)).  The  remainder  of  the  ODCs  are  not 
described  tai  paragraph  (d)  (2)  or  (3)  of  this 
section.  Uadar  para^afdi  (eKl)  of  this 
section.  ODCs  that  wiU  be  used  in  the 
manufaolwe  of  rigid  foam  insulation  are 
disregarded  in  detenniaing  whether  the  die 
minimiB  exemption  is  applicable  in  19ga 
Thus,  C  holds  only  200  pounds  of  ODCs  that 
are  taken  into  account  under  paragraph  (e)(1) 
of  this  section  and  is  not  liable  for  the  floor 
stocks  tax  imposed  on  January  1, 1990. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  tliat  the  OOCm  are  held  oo 
January  1. 1991.  Under  paragraph  (e)(2)  of  this 
section,  the  SCO  pounds  tA  ODCs  that  will  be 
used  in  the  manufacture  of  rigid  foam 
insulation  are  taken  into  account  in 
determining  whether  the  de  minimis 
exemption  is  applicable  in  1991.  The 
remaining  200  pounds  of  ODCs  are  not  taken 
into  account  Iwcanse  the  base  tax  amount 
does  not  increase  in  1991.  Nevertheless,  C 
holds  at  least  400  pounds  of  ODCs  that  are 
taken  into  account  under  paragraph  (e)(2)  of 
this  section  and  is  liable  for  the  Qoor  sto«^ 
tax  Imposed  on  January  1, 1991. 

(f)  Inventory.  If,  on  the  date  on  which 
the  floor  stocks  tax  is  imposed,  a  person 
holds  ODCs  that  are  held  for  sale  or  for 
use  in  further  manufacture  and  that 
were  not  manufactured  or  imported  by 
such  person,  the  following  rules  apply: 

(1)  The  persons  shall  prepare  an 
inventory  of  aU  such  ODCs  that  the 
person  holds  on  the  date  on  which  the 
tax  is  imposed. 

(2)  The  inventory  shall  be  taken  as  of 
the  first  moment  of  the  date  on  wliich 
the  tax  is  imposed,  but  work-back  or 
work-forwanl  inventories  will  be 
acceptaUe  if  supported  by  adequate 
commercial  records  of  receipt,  use.  and 
disposition  of  ODCs  held  for  sale  or  for 
use  in  further  manufacture. 

(3)  The  person  must  maintain  records 
of  the  inventory  and  make  such  records 
available  for  inspection  and  copying  by 
internal  revenue  agents  and  officers. 
Records  of  the  hiventory  are  not  to  be 
filed  with  tite  Internal  Revenue  Service. 

(g)  Time  for  paying  tax.  The  floor 
stocks  tax  imposed  under  section 
40^)  shall  be  paid  without 
assessment  or  notice  on  or  before  April 
1  of  the  year  in  which  the  tax  is 
imposed.  See  S  52.6151(a)-lT(b)  for  the 
rules  relating  to  paying  the  floor  stocks 
tax. 

Par.  4.  Sections  52.eoil(a)-l  and 
52.eoll(a)-2  are  removed  and  new 
SS  S2.6011(a)-1T  and  52.6011(a)-2T  are 
added  t&reskd  as  follows. 


reported  oa  FOrm  730.  Quarterly  Federal 
Excise  Tax  Return  (or  any  other  form 
designated  by  the  Commissioner 
subsequent  to  pubhcation  of  these 
regulations  for  reporting  such  liability). 
Except  as  provided  in  paragraph  (b)  of 
this  section,  a  return  shall  be  made  for  a 
period  of  one  calendar  quarter.  A  return 
shall  be  filed  for  the  first  calendar 
quarter  in  whidi  the  person  incurs 
liability  for  tax  imposed  under  chapter 
38  (tut  not  before  the  calendar  quarter 
ending  June  30, 1961),  and  for  eadi 
subsequent  calendar  quarter,  whether  or 
not  Uability  was  bicurred  under  chapter 
-  38  during  such  quarter,  until  the  person 
has  filed  a  final  return  in  accordance 
with  f  52.6011(a>-2T. 

(b)  Monthly  and  semimonthly 
returns — (1)  RequiremenUt  the  district 
director  determines  that  any  person  diat 
is  required  under  the  provisions  of 

SS  52.6302(c)-l  and  52.6302(c)-2T  to 
make  deposits  of  taxes  has  failed  to 
make  those  deposits,  that  person  shall 
be  required,  if  so  notified  in  writing  by 
the  district  director,  to  make  a  retiun  on 
Form  720  (or  odier  form  furnished  by  the 
district  director  for  use  in  lieu  of  Form 
720)  for  a  monthly  or  semimontUy 
period.  Every  person  so  notified  by  the 
district  director  shall  make  a  return  for 
the  calendar  month  or  semimonthly 
period  (as  defined  in  1 52.e302(c)-l(b)) 
in  which  the  notice  is  received  and  for 
eadi  calendar  mondi  or  semimonthly 
period  tfiereafter  imtil  die  person  has 
filed  a  final  return  (as  defined  in 
S  52.6011(a)-2T)  or  until  the  person  is 
notified  (as  provided  in  para^aph  (bK2) 
of  this  section)  to  make  retunu  on  the 
basis  of  a  different  return  period. 
(2)  Change  of  requirements.  The 
district  director  may,  at  his  or  her 
discretion,  notify  aity  person  in  writing 
to  make  returns  on  die  basis  of  any 
return  period  that  the  person  may  be 
required  to  use  under  para^af^  (a)  or 
(b)(1)  of  Uiis  section. 

(c)  Cross  reference.  For  provisions 
relating  to  the  time  to  file  returns,  see 
55  82.8071(a)-l.  52«71(a)-2T.  and 
52.8071(a)-3T.  For  provisions  relating  to 
the  place  for  filing  returns,  see 

5  52.e081-lT  For  provisions  relating  to 
use  of  Govemmeat  depositaries,  see 
5  S  52.6302(c>-l  and  52.8302(c)-2T. 


S52.601Ki^1T   Returns  (lsaiperanr)L 

(a)  In  general.  Liability  for  tax 
imposed  under  chapter  38  shaU  be 


5S2.60114ah2T    Final  i 

(a)  In  general.  Any  person  that  is  j 

required  by  I  S2.6eil(aHT  to  make  a       ; 
return  and  that  permanendy  ceases  the     ! 
operations  with  respect  to  which  the         \ 
person  incurred  UabiHty  for  tax  shall        ( 
make  a  final  return  in  accordance  widi 
the  instructions  applicable  to  the  return. 
A  person  that  only  temporarily  has 
ceased  to  incur  Kabdity  for  tax  shall  not 


make  a  final  retuin  but  shall  continoa  to 
file  retwna  in  aseardaace  with 
5  52.6011(a)-lT. 

(b)  Statement  to  accompany  final 
return.  A  statement  must  be  attached  to 
each  final  return.  This  statemeiU  must 
include — 

(1)  The  address  at  which  the  business 
records  relating  to  returns  requited 
under  this  part  will  be  maintained. 

(2)  The  name  of  the  person 
maintaining  sach  records. 

(3)  The  name  and  address  of  any 
person  to  whom  the  business  has  been 
transferred  and  the  date  of  transfer,  if 
the  reason  for  filing  a  final  return  is  the 
transfer  of  the  business. 

Far.  5.  Section  52.6071(a}-l  is 
amending  by  inserting  '*or  5  52.6011(a>- 
IT"  after  "5  52.6011(a)-l"  udierever  it 
appears. 

Par.  6.  New  55  52J071(a)-2T  and 
52.6071(a>-3T  are  added  to  read  as 
follows. 

S  S2.ee71<a>-2T   Tkne  for  Mag  letuma 
under  section  4181  (temporary). 

(a)  Quarterly  returns — (1)  In  general: 
Except  as  provided  in  paragraph  (a)  (2)t 
(3),  and  (4)  of  this  section,  each 
quarterly  return  required  by 
5  52.6011(a)-lT(a)  relating  to  tax 
imposed  under  section  4681  shall  be 
filed  on  or  before  the  last  day  of  the 
second  calendar  month  following  the 
quarter  for  which  such  return  is  made. 

(2)  Special  rule.  Except  as  otherwise 
provided  in  paragraph  (a)(3)(iij  and 
(a)(4)(ii)  of  this  section,  only  one 
quarterly  Form  720  shall  be  filed  tm  a 
calendar  quarter,  ff  a  person  is  also 
required  to  report  liability  for  other 
excise  taxes  far  the  quarter  on  a  Form 
720  and  such  Form  720  would  otherwise 
be  due  on  or  befcne  a  date  eariier  than 
the  date  provided  in  paragraph  (a)(1)  of 
this  section,  the  person  shall  file  only 
one  Form  720  on  or  before  the  filing  date 
provided  by  paragraph  (a)(1)  of  this 
section.  This  rale  does  not  extend  the 
time  for  making  deposits  or  paying  any 
other  excise  tax. 

(3)  Returns  for  the  first  calendar 
quarter  of  1990 — (i)  In  general.  The  Form 
720  reporting  Uability  for  tax  imposed 
under  section  4681  for  the  first  calendar 
quarter  of  1990  shall  be  filed  on  or 
before  April  30, 199a  However,  the  date 
for  filing  is  extended  (without 
application)  until  October  9. 1980,. 
Extension  of  the  filing  date  does  not 
extend  the  date  on  which  the  pajrracnt 
of  tax  is  due.  The  payment  of  tax  fm  the 
first  calendar  quarter  of  1980  is  due  on 
April  3a  199a 

(ii)  Special  rvie  far  persons  required 
to  file  a  return  reporting  liability  for 
taxes  other  than  taxes  imposed  uader 
section  4681 — (A)  In  general.  U  a  persca 


was  required  to  file  Fora  720  for  the 
first  calendar  quarter  af  1880  ta  i^art 
liabifity  for  tax  imposed  aadcr  saidien 
4661  and  fyed  Fecm  720  for  die  first 
calendar  quarter  of  1880  widiout 
reporting  sectioa  4681  liability,  the 
person  must  file  a  supplemmtal  Form 
720  for  that  quarter  en  or  before  October 
9, 1990.  In  addition,  a  person  may  file  a 
supplemeatal  Form  720  to  make  or 
change  an  election  uader  5  5  S2.4682- 
lT(b)(2)(iu)  or  52.4682-3T(cK2)  or  to 
reflect  consistent  treatment  for  purposes 
of  5  52.4682-3T(c)(3). 

(B)  Filing  instructions.  The 
supplemental  Form  720  shall  be  raariced 
"SUPPLEMENTA^-lat  QUARTER 
1990"  at  the  top.  Except  as  otherwise 
provided  in  paragraph  (a)(3)(ii)(C)  of  this 
section,  only  the  liabihty  for  tax  under 
section  4681  (IRS  No.  19)  for  die  first 
calendar  quarter  of  1990  ahail  be 
reported  on  this  form.  Part  II  of  the 
supplemental  Form  720  shall  be 
completed  as  follows.  Enter  the  amount 
from  IRS  No.  19  on  Line  1  and  again  on 
Line  3.  Do  not  make  any  adjustments  on 
Line  2.  Enter  the  amount  firom  Line  3  on 
Line  4(a)F  and  again  on  Line  4(b).  Enter 
any  amount  already  paid  relating  to 
section  4681  liability  for  the  first  quarter 
of  1990  on  Line  4(c).  If  the  amotmt  on 
Line  3  exceeds  the  amount  on  Line  4(c), 
pay  the  balance  with  the  return. 

(C)  Exception.  Any  person  that  is 
required  by  5  52.6071(a)-3T(a)(2}  to  file 
a  supplemental  Form  720  to  report 
Uability  for  floor  stocks  tax  shall  file  one 
combined  supplemental  Form  720  for  the 
first  calendar  quarter  of  1990  to  repwt 
the  taxes  imposed  by  both  sections  4681 
and  4682.  In  the  case  of  a  combined 
supplemental  Form  72a  part  II  shall  be 
completed  as  follows.  Enter  the  total  of 
IRS  No.  19  and  IRS  No.  20  on  Line  1  and 
again  on  Line  3.  Do  not  make  any 
adjustments  on  Line  2.  Enter  the  amount 
from  IRS  No.  20  on  Line  4(a)A  and  the 
amount  firom  IRS  No.  19  on  Line  4(a)F. 
Enter  the  amount  from  Line  3  on  Luie 
4(b).  Enter  any  amount  already  paid 
relating  to  sections  4681  and  4682 
hability  for  the  first  quarter  of  1990  on 
Line  4(c).  If  the  amount  on  Line  3 
exceeds  the  amount  on  Line  4(c),  pay  the 
balance  with  the  return. 

(4)  Returns  for  the  second  calendar 
quarter  of  1990— {i)  In  general.  Tte  Form 
720  reporting  liability  for  tax  imposed 
under  section  4681  for  the  second 
calendar  qnmler  of  1990  shall  be  filed  on 
or  before  September  7, 199a  However, 
the  date  for  fihng  is  extended  (without 
application)  until  October  9. 190a 
Extension  (^  the  filing  date  does  not 
extend  the  date  on  which  payment  of 
tax  is  due.  The  payment  of  tax  for  the 
second  calendar  quarter  of  1990  is  doe 
on  September  7, 199a 


(i^  Speciat  rule  for  persmm  reqmit»4 
to  file  a  return  reporting  HobUky  for 
taxee  other  than  taxee  impmodmder 
section  498% — (A)  b*  generltl.  If  a  person 
was  requhed  to  file  Fern  720  for  the 
second  calendar  quarter  of  1980  to 
report  liability  for  tax  imposed  under 
section  4681  and  filed  Form  729  for  the 
second  calendar  quarter  of  1980^  without 
reporting  section  4681  Habflity,  the 
pers(m  nmst  file  a  supplemental  Form 
720  for  that  quarter  en  or  before  October 
9, 199a  In  addition,  a  person  may  file  a 
supplemental  Form  720  to  make  or 
change  an  election  under  5  52.4682- 
3T(c)(2)  or  to  reflect  consistent 
treatment  for  purposes  of  5  52.4662- 
3T(cM3). 

(B)  Filing  instructions.  The 
supplemental  Form  720  shall  be  marked 
••SUPPLEMENTAIr-2nd  QUARTER 
1990"  at  die  top.  Only  die  liabihty  for 
tax  under  section  4681  (IRS  No.  19)  fbr 
the  second  calendar  quarter  of  1990 
shad  be  reported  on  diis  form.  Part  II  of 
the  supplemental  Form  720  shall  be 
completed  as  follows.  Enter  the  amount 
from  IRS  No.  19  online  1  and  again  on 
Line  3.  Do  not  make  any  adjustments  on 
Line  2.  Enter  the  amount  from  Line  3  on 
Line  4(a)F  and  again  on  Line  4(b).  Enter 
any  amount  already  paid  relating  to 
section  4681  liability  for  the  second 
quarter  of  1990  on  line  4(c).  If  the 
amount  on  Line  3  exceeds  the  amount 
on  Line  4(c),  pay  the  balance  with  the 
return. 

(b)  Monthly  and  semimonthly 
returns — (1)  Monthly  returns.  Each 
monthly  return  required  by  5  52.6011(a)- 
lT(b]  relating  to  tax  imposed  under 
section  4681  shall  be  filed  not  later  than 
the  last  day  of  the  month  foUo«ving  the 
month  for  which  it  is  made. 

(2)  Semimonthly  returns.  Each 
semimonthly  return  required  by 
5  52,6011(a)-lT(b)  relating  to  tax 
imposed  uiider  section  4681  shall  be 
filed  not  later  than  the  last  day  of  the 
semimonthly  period  following  the 
semimonthly  period  for  which  it  is 
made. 

(c)  Cross  references.  For  provisions 
relating  to  timely  mailing  treated  as 
timely  fibag  and  paying,  see  section 
7502.  For  provisions  relating  to  time  for 
performance  of  acts  where  last  day  for 
performance  falls  on  Satiuday,  Sunday, 
or  legal  hoUday,  see  section  7503.  For 
provisions  relating  to  time  and  place  for 
paying  tax  shown  on  the  return,  see 

5  52.6151(a)-lT. 


5  52Je71<a>-3T    Time  for  Mngi 
under  section  46820»)  (tamperaryV 

(a)  Return  reporting  liability  for  floor 
stocks  tax  imposed  oa  fanaary  1. 1990— 
(1)  In  general.  The  Fom  720  reporting 
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liabflity  for  floor  stocks  tax  imposed  on 
January  1. 1990.  under  section  4682(h) 
shall  be  filed  on  or  before  April  30, 199a 
However,  the  date  for  filing  is  extended 
(without  appUcation)  until  October  9, 
19ga  This  Form  720  is  for  the  first 
calendar  quarter  of  1990.  In  the  case  of  a 
person  not  otherwise  required  to  file 
Form  720  for  such  calendar  quarter,  the 
return  shall  be  marked  "FINAL- 
STOCKS"  at  the  top.  Extension  of  the 
filing  date  does  not  extend  the  date  on 
which  the  payment  of  tax  is  due.  The 
payment  of  tax  for  1990  is  due  on  April 
1, 1900.     . 

(2)  Specicd  rule  for  persons  required  to 
file  a  return  reporting  liability  for  taxes 
other  than  taxes  imposed  under  section 
4682 — (i)  In  general.  If  a  person  was 
required  to  file  Form  720  for  the  first 
calendar  quarter  of  1990  to  report 
liabiUty  for  floor  stocks  tax  imposed 
under  section  4682(h)  and  filed  Form  720 
for  the  first  calendar  quarter  of  1990 
without  reporting  section  4682  liability, 
the  person  must  file  a  supplemental 
Form  720  for  that  quarter  on  or  before 
October  9, 1990. 

(ii)  Filing  instruction.  The 
supplemental  Form  720  shall  be  marked 
••SUPPLEMENTA^-lst  QUARTER 
1990"  at  the  top.  Only  the  Uability  for 
tax  under  section  4682  (IRS  No.  20)  for 
the  first  calendar  quarter  of  1990  shall 
be  reported  on  this  form.  Part  II  of  the 
supplemental  Form  720  shall  be 
completed  as  follows.  Enter  the  amount 
bom  IRS  No.  20  on  Line  1  and  again  on 
Line  3.  Do  not  make  any  adjustments  on 
Line  2.  Enter  the  amount  &t>m  Line  3  on 
Line  4(a)A  and  again  on  Line  4(b).  Enter 
any  amount  already  paid  relating  to 
section  4682  liability  for  1990  on  Line 
4(c).  If  the  amount  on  Line  3  exceeds  the 
amount  on  Line  4(c),  pay  the  balance 
with  the  return. 

(b)  Returns  for  floor  stocks  tax 
imposed  in  1991, 1992, 1993,  and  1994— 
(1)  In  general.  Each  return  required  by 
S  52.6011(a)-lT  reporting  floor  stocks 
tax  imposed  under  section  4682(h)  shall 
be  filed  on  or  before  May  31  of  the  year 
the  tax  is  imposed.  Each  of  these  returns 
will  be  a  return  for  the  first  calendar 
quarter  of  the  year  in  which  the  tax  is 
imposed.  In  the  case  of  a  person  not 
otherwise  required  to  file  Form  720  (or 
other  return  on  which  this  floor  stodts 
tax  is  reported),  the  return  shall  be 
marked  "FINAl^^TX)OR  STOCKS"  at 
the  top. 

(2)  Special  rule.  Only  one  quarterly 
Form  720  shall  be  filed  for  a  calendar 
quarter.  If  a  person  is  also  required  to 
report  liability  for  other  excise  taxes  for 
the  quarter  on  a  Form  720  and  such 
Form  720  would  otherwise  be  due  on  or 
before  a  date  earlier  than  the  date 
provided  in  paragraph  (b)(1)  of  this 


section,  the  person  shall  file  only  one 
Form  720  on  or  before  the  date  provided 
in  paragraph  (b)(1)  of  this  section.  This 
rule  does  not  extend  the  time  for  making 
deposits  or  paying  any  other  excise  tax. 

(c)  Cross  reference.  For  provisions 
relating  to  timely  mailing  treated  as 
timely  filing  and  paying,  see  section 
7502.  For  provisions  relating  to  time  for 
performance  of  acts  where  last  day  for 
performance  falls  on  Saturday,  Sunday, 
or  legal  holiday,  see  section  7503.  For 
provisions  relating  to  time  and  place  for 
paying  floor  stocks  tax  shown  on  the 
return,  see  §  52.6151(a)-lT(b). 

Par.  7.  Section  52.6091-1  is  removed 
and  new  S  52.6091-lT  is  added  to  read 
as  follows. 

SS2.6091-1T    Pteco  for  fMng  returns 
(tsmporary). 


(a)  Quarterly  returns.  Quarterly 
returns  shall  be  filed  in  accordance  with 
the  instructions  applicable  to  the  return. 

(b)  Monthly  and  semimonthly  returns. 
Monthly  and  semimonthly  returns 
required  by  §  52.6011(a)-lT(b)  shall  be 
filed  in  accordance  with  the  instructions 
of  the  district  director  requiring  such 
filing. 

Par.  8.  New  SS  52.6101-lT  and 
52.6109a-lT  are  added  to  read  as 
follows. 

952J109(a)-1T   Identifying  numlMrs 
(tsmporary). 

Every  person  required  by  S  52.6011(a)- 
IT  to  make  a  return  shall  provide  the 
identifying  number  required  by  the 
instructions  applicable  to  the  return. 

Par.  9.  Section  52.6151-1  is  removed 
and  new  i  52.6151(a)-lT  is  added  to 
read  as  follows. 

S52J1S1(a)-1T    Tims  and  placs  for  paying 
tax  sliown  on  rstum  (tsmp«Mwy). 

-    (a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  tax 
shall  be  paid  at  the  time  prescribed  in 
S§  52.6071(a)-l  and  52.6071(a}-2T  for 
filing  the  retiun,  and  at  the  place 
prescribed  in  §  52.6091(a}-lT  for  filing 
the  retiun. 

(b)  Floor  stocks  tax  imposed  under 
section  4682(h).  For  each  year  in  which 
tax  is  imposed  under  section  4682(h),  the 
tax  shall  be  paid  on  or  before  April  1  of 
that  year.  The  payment  shall  be 
accompanied  by  Form  8109,  Federal  Tax 
Deposit  Coupon  (or  any  other  form 
designated  by  the  Commissioner  for 
making  deposits)  and  deposited  in 
accordance  with  the  instructions 
applicable  to  that  form.  For  years  in 
which  the  tax  is  reported  on  Form  720 
and  deposits  are  accompanied  by  Form 
8109,  mark  the  boxes  on  Form  6109  for 
•720"  and  "Ist  Quarter." 


(c)  Cross  reference.  For  provisions 
relating  to  use  of  Government 
depositaries,  see  SS  52.6302(c)-l  and 
52.6302(c)-2T. 

Par.  10.  New  S  52.6302(c)-ZT  is  added 
to  read  as  follows: 

S  52.6302(e)-2T    Use  Of  Oovsmmsnt 
dspositartos  undsr  sscUon  4681 
(temporary).     • 

(a)  Overview.  This  section  provides 
rules  relating  to  deposits  of  tax  imposed 
under  section  4681.  The  provisions  of 
this  section  shall  not  apply  to  taxes  for 
the  month  or  the  semimonthly  period  in 
which  the  taxpayer  receives  notice  fitim 
the  district  director  that  returns  are 
required  under  S  52.e011(a)-lT(b).  or  for 
any  subsequent  month  or  semimonthly 
period  for  which  such  a  return  is 
required. 

(b)  Semimonthly  deposits — (1)  In 
general.  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  each 
person  required  by  S  52.6011(a)-lT(a)  to 
file  a  return  shall  make  deposits  of  the 
tax  imposed  under  section  4681  for  a 
semimonthly  period  (as  defined  in 
paragraph  (b)(2)  of  this  section)  on  or 
before  die  last  day  of  the  second 
following  semimonthly  period. 

(2)  Semimonthly  period.  The  term 
"semimonthly  period"  means  the  first  15 
days  of  a  calendar  month  or  the  portion 
of  a  calendar  month  following  the  15th 
day  of  the  month. 

(3)  Special  rule  for  deposits  relating  to 
the  first  three  semimonthly  periods  of 
the  third  calendar  quarter  of  1990.  The 
deposit  of  tax  imposed  under  section 
4681  for  the  first  three  semimonthly 
periods  of  the  third  calendar  quarter  of 
1990  is  due  on  or  before  September  27, 
1990. 

(c)  Safe  harbor  rules — (1)  Persons 
eligible.  The  provisions  of  this 
paragraph  (c)  apply  only  to  persons  that 
reported  liability  for  tax  under  section 
4681  for  the  second  preceding  calendar 
quarter. 

(2)  In  general.  Except  as  otherwise 
provided  in  paragraph  (c)(3)  of  this 
section,  a  person  will  bie  considered 

to  have  complied  with  the  semimonthly 
deposit  requirement  if  the  deposit  for  the 
semimonthly  period  is  not  less  than  Vfc 
(16.67  percent)  of  the  total  tax  liability 
under  section  4681  for  the  second 
preceding  calendar  quarter,  and  the 
person  deposits  any  underpayment  for 
the  ciurent  calendar  quarter  on  or 
before  the  last  day  of  the  second 
calendar  month  following  the  end  of  the 
quarter. 

(3)  Special  rule— {i)  Applicability.  The 
safe  harbor  rule  of  paragraph  (c)(2)  is 
modified  for  semimonthly  periods  during 


the  first  and  second  qptartcts  foBowdac 
the  ^ective  date  ^ — 

(A)  An  increasa  in  tha  base  tax 
amount  under  section  4681(bK  or 

(B)  A  change -in  tha  treatanent  of  ODCs 
that  are  dsscribcd  m  stctkm  4a9e(g)(l)». 

[ii)Ruh:  YfHk  respect  to  i«nimeBth2y 
periods  during  such  calendar  quarters,  a 
person  will  be  considered  to  have 
complied  with  the  semimonthly  deposit 
requirement  only  if  the  deposit  for  the 
semimonthly  period  is  not  less  than  K 
(16.67  percent]  of  the  tax  liabiKty  the 
person  would  have  had  under  section 
4681  for  the  second  preceding  calendar 
quarter  if  the  increased  base  tax  amount 
or  the  change  is  treatment  had  been  in 
effect  for  soch  preceding  cafendar 
quarter. 

{iXt  Remittante  of  deposits.  Each 
deposit  sfaaR  be  accompanied  by  Form 
8109,  Federal  Tax  Deposit  Coupon  (or 
any  other  from  designated  by  dte 
Commissioner  for  making  deposits)"  and 
remitted  in  accordance  with  the 
insbuctions  applicable  to  that  form. 

(e)  Effective  date.  This  section  is 
effective  as  of  July  1, 1990,  for  deposits 
relating  to  the  tax  imposed  under 
section  4681  for  quarters  beginning  after 
June  30, 1990. 

PART  602-{AIIENDED] 

Par.  11.  The  authority  for  part  602 
continues  to  reed  as  follows: 

Authori^  28  U.S.C.  TOOK. 


S  602.101   [Amendsdl 

Par.  12.  Section  6Q2.101(cy  is  revised 
by  inserting  in  the  appropriate  places  in 
the  table  "52.4882-lT(b)(2)(iiiJ .  .  .  1545- 
1153",  "52.4682-2T(b) .  .  .  1545-1153". 
"52.4682-2T(d) .  .  .  1545-1153". 
"52.4682-3T(cU2) .  .  .  1545-1153". 
"52.4682-3T(gj .  .  .  1545-1153",  and 
"52.468a-4T(fl .  .  .  1545-1153". 

Frsd  T.  GoUbei^  Ir^ 

Commissioner  of  Internal  Revenue. 

Approved:  Aifiist  24, 1990. 
Kenneth  W.  Gidsaii. 
Assistant  Secretary  of  the  Treaamy. 
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DEPARTMEirr  OF  DEFENSE 

DepartnMiit  •!  tiw  Air  Fore* 

32CFRPartM7 
Sale  Id  ttia  ^Mte 

AOCMCVi  Department  of  the  Air  Force. 
Department  of  Defense^ 
ACnoir  Final  rale. 

SUMMARV:  This  part  providies  Air  Force 
procedures  for  issuing  publications  and 
forms  to  the  ganeral  publia  R  has  been 


revised  to  update  tMeai  1 
numbers,  and  to  Doti^  tiM  pofaMs  aC  ^ 
availability  9i  Air  Farea  Regulations 
through  National  Tecbakal  Infatraatioa 
Service.  Tha  puifose  of  this  eatice  is  te 
infaem  die  p«^lic  of  these  revisacms. 
EFFECnVE  DATE  September  6,  TOKD. 
AOOMBMaa:  SAF;aAB>D,  Belling  AFB 
DC  2093a-6«B8L 

ron  Fuwimw  myowMATioii  com  acrt 
Mr.Geoige  Harris,  SAFfAAm,  Bofling 
AFB  DC  20332-6488^  tefej^one  (202 J 
767-6077. 

SUPPLEMENTARy  WMMMMKnONcThe 
Departmoot  of  the  Air  Force  transferred 
responsibility  for  handling  all  general 
public  requests  far  Air  Force-wide 
administrative  publications  and  forms  to 
the  National  Teclmical  laformation 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road 
Springfield.  VA  22161. 

This  part  is  published  as  a  final  rule 
since  it  gives  procedures  for  the  public 
to  obtain  Air  Force  regulations  and 
forms. 

The  Department  of  the  Air  Force  has 
determined  this  regulation  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291;  is  not  subject  to  the  relevant 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-611);  and  does  not 
contain  reporting  or  recordkeeping 
requirements  under  the  criteria  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  32  CFR  Part  187 

Government  contracts,  government 
procurement,  publications  sales. 

Therefore,  32  CFR  part  807  is  revised 
to  read  as  foflows: 

PART  807— SALE  TO  THE  PUBLIC 

Sec 

807.1  Censrsl  nqulresients. 

807.2  CiiargeB  for  pHfalicatiens  and  forms. 

807.3  Requests  for  classified  material,  For 
OfBcial  Use  only  material,  accountable 
fonns,  storage  safeguard  forms.  Limited 
(L)  distribotkm  items,  and  items  with 
restrictive  distribution  caveats. 

807.4  Availability  and  nonavailability  of 
stock. 

807.5  Proceaaiag  request*. 

807.6  Depoaiting  paymeata. 
Authority:  10  U.S.C  9013. 

(807.1    Gsneral  leiiulrsiiieiils. 

(a)  Unaltered  Air  Force  publications 
and  forms  will  be  made  available  to  the 
public  with  or  without  charge,  subject  to 
the  requirements  of  this  part  Base 
Chiefs  of  Information  Management  wilt 
set  up  procedures  to  meet  ttese  needs 
and  will  make  available  Master 
Publications  Libraries  for  public  use 
acconfing  to  AFR  4-81.  They  will  also 
advise  requesters  that  these  lK>rarie8  are 


availehle.  since  in  aHiqr  eases  lUi  «ril 
satisfy  dMir  needs  and  leAice 
woncFOOoS  iB  piocessBig  sales  leqnestK 

If  the  item  is  on  sale  by  the      

Superintendent  of  Documents,  GPO. 
refer  the  request  te  tikat  osltel  Refer 
genera)  pabRe  requests  for  Atr  Fbsse 
administrative  publications  and  forms  t9 
the  National  Technical  hifurmation 
Service  (NTIS),  Defbnse  RibBcstion 
Section,  US  Department  of  Connneror. 
4285  Port  Royal  Road,  %>r{ngfiehL  VA 
22161-0001. 

(b)  The  Air  Force  does  not  consider 
these  unaltered  publications  and  forms 
as  records,  within  die  meaning  of  the 
Freedom  of  InConnation  Act  (FOIA).  as 
outlined  in  5  U.S.C.  562  and 
implemented  by  part  808  of  this  chapter. 
Refer  requests  that  invoke  the  FOIA  to 
the  chief,  base  information  management, 
for  processing. 

(c)  Units  will  process  requests  under 
the  Foreign  Military  Sales  Program 
(FMS)  as  specified  in  AFR  4-71.  chapter 
11. 

(d)  Units  will  send  requests  from 
foreign  governments,  their 
representatives,  or  international 
organizatifHU  to  the  MAjCOM  forei^ 
disclosore  policy  office  and  to  HQ 
USAF/CVAIL  Washington  DC  20330- 
5000.  Also  send  information  copies  of 
such  requests  to  the  base  public  affairs 
office.  Commands  will  supplement  this 
requirement  to  include  policies 
periaining  to  those  items  for  which  they 
have  authority  to  release. 

(e)  Units  will  return  a  request  for  non- 
Air  Force  items  to  the  requester  for 
submission  to  appropriate  agency. 

S807.2   Charges  for  pubReaOons  and 


(a)  The  Air  Force  appHes  chaiges  to 
all  requests  unless  specifically  excluded 

(b)  The  Air  Force  applies  charges 
according  to  part  813.  Schedule  of  Fees 
for  Covying,  Certifying,  and  Seardiiny 
Records  and  Other  Documentary 
Material.  Additional  guidance  is  in  part 
812.  User  Charges,  including  specific 
exclusion  from  charges  as  listed  in 

S  81 2.5.  As  indicated.^  the  list  of 
exclusions  is  not  all  inclusive  and 
recommendations  (or  additional 
exclusions  are  sent  to  the  office  of 
primary  responsibility  for  perl  812  of 
this  chapter. 

(c)  When  a  contractor  requires 
publications  and  forms  to  perform  s 
contract,  the  Air  Force  hirnishes  diem 
without  charge,  if  the  government 
contracting  officer  sppreves  these 
requirements. 
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(a)  Classified  material.  The  unit 
receiving  the  requests  should  tell  the 
requester  that  the  Air  Force  cannot 
authorize  the  material  for  release 
because  it  is  currendy  and  properly 
classified  in  the  interest  of  national 
security  as  authority  by  Executive 
Order,  and  must  be  protected  from 
unauthorized  disclosure. 

(b)  For  Official  Use  Only  (FOUO) 
material  The  office  of  primary 
responsibility  for  the  material  will 
review  these  requests  to  determine  the 
material's  releasabiUty. 

(c)  Accountable  forms.  The  unit 
receiving  the  request  will  retirni  it  to  the 
requester  stating  that  the  Air  Force 
stringenUy  controls  these  forms  and 
cannot  release  them  to  unauthorized 
personnel  since  their  misuse  could 
jeopardize  Department  of  Defense 
security  or  could  result  in  fraudulent 
financial  gain  or  claims  against  the 
government. 

(d)  Storage  safeguard  forms.  The  unit 
receiving  these  requests  returns  them  to 
the  requesters  stating  that  the  Air  Force 
specially  controls  these  forms  and  that 
they  are  not  releasable  outside  the 
Department  of  Defense  since  they  could 
be  put  to  unauthorized  or  fraudulent  use. 

(e)  Limited  (L)  distribution  items  are 
not  releasable  outside  the  Department  of 
Defense  without  special  review 
according  to  AFR  700-6.  Units  rece'iving 
these  requests  should  refer  them  to  the 
SCS  manager  shown  in  the  index  or  on 
the  cover  of  the  publications.  Advise  the 
requesters  of  the  referral. 

(f)  Items  with  restrictive  distribution 
caveats.  Some  pubUcations  have 
restrictive  distribution  caveats  on  the 
cover.  Follow  the  instructions  stated  and 
advise  the  requesters  of  the  referral 

S  M7.4   AvalabWy  and  nonavaHabMty  of 

StOCK. 

(a)  Limit  quantities  furnished  so  that 
stock  levels  required  for  operational  Air 
Force  support  are  not  jeopardized. 

(b)  If  the  item  is  not  available  from 
publishing  distribution  office  (FDO) 
stock,  obtain  it  &t)m  the  Air  Force 
PubUshing  Distribution  Center.  If  the 
item  is  under  revision,  advise  the 
requester  that  it  is  being  revised  and 
that  no  stock  is  available. 

(c)  If  stocks  are  not  available  and  the 
item  is  be'rig  reprinted,  advise  the 
requester  diat  stocks  are  expected  to  be 
available  in  90  calendar  days  and  to 


$807.5 

Payment  is  required  before  shipping 
the  requested  material.  Payment  must  be 
by  cheidi  or  money  order. 

(a)  Upon  receipt  of  the  request, 
determine  the  cost  involved  and  request 
the  material. 

(b)  Upon  receipt  of  the  item,  advise 
the  requester  to  resubmit  the  required 
payment  and  send  the  material  after 
payment  is  received. 

(c)  If  the  material  cannot  be  obtained, 
advise  the  requester  of  the  reason. 

{807.6   DepoelUnfl paymenta. 

Obtain  instructions  from  the  local 
Accounting  and  Finance  Office 
regarding  how  checks  or  money  orders 
must  be  prepared  and  required 
procedures  for  depositing  them. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc  90-20926  Filed  9-5-90;  8:45  am] 
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ENVIRONMENTAL  PROTECTION  * 
AGENCY 

40CFR52 
(FRL-3827-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana,  Texas; 
Mt  Pollution  Contingenqr  Plan  for 
Emergency  Episodes 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 


r.  This  notice  approves  changes 
to  the  Texas  State  Implementation  Plan 
(SIP)  section  VIII,  Texas  Air  Pollution 
Episode  Contingency  Plan,  submitted  by 
the  State  of  Texas  on  October  2, 1987. 
This  notice  also  approves  revisions  to 
Texas  Air  Control  Board  (TACB) 
Regulation  Vm  (31 TAC 118).  Control  of 
Air  Pollution  Episodes,  as  adopted  on 
luly  17, 1987,  and  as  revised  on  April  14, 
1989,  and  submitted  by  the  State  in 
letters  dated  October  28, 1987,  and 
October  13, 1989,  respectively.  Most  of 
the  changes  serve  to  clarify  the  text  of 
the  regulation  and  to  make  titles  and 
text  consistent  in  all  sections.  One 
significant  change  will  limit  the  burden 
of  developing  individualized 
contingency  plans  for  emergency 
episodes  to  major  sources  of  criteria 
pollutants  in  five  counties,  and  another 
adds  volatile  organic  compounds 
(VOCs)  to  the  list  of  pollutants  that  must 
be  identified  in  emissions  reduction 
plans.  The  revised  rule  also  specifies  a 
time  limit  in  which  such  plans  must  be 
developed  and  reflects  the  new  national 
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for  particulate  matter,  the  PMio 
standard.  Finally  the  rule  is  made  more 
stringent  by  lowering  the  ambient 
concentration  values  associated  with 
the  action  levels  for  air  pollution 
episodes.  These  SIP  revisions  are  made 
according  to  the  terms  of  40  CFR  51.104, 
Revisions.  < 

DATES:  This  action  will  become  efiiective 
on  November  6, 1990,  unless  notice  is 
received  by  October  9, 1990,  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Notice  of  adverse  comment 
should  be  mailed  to  Mr.  Tom  Diggs, 
Chief,  SIP/New  Source  section,  at  the 
address  given  below  for  Region  6.  Also, 
copies  of  the  State  submittal  and  other 
revelant  documents  may  be  reviewed  at 
the  following  locations  during  normal 
business  hours: 
U.S.  Environmental  Protection  Agency, 

Region  6, 1445  Ross  Avenue  (6T-AN), 

Dallas,  TX  75202-2733. 
Texas  Air  Control  Board,  6330  Highway 

290  East,  Austin,  TX  78723. 
Public  Information  Reference  Unit.  U.S. 

Environmental  Protection  Agency,  401 

M  Street.  SW..  Washington,  DC  20460. 

If  you  plan  to  visit  any  of  these 
offices,  please  contact  the  person  named 
below  to  schedule  an  appointment 
FOR  RIRTHER  INFORMATION  CONTACT: 
Barbara  Durso.  (214)  655-7214  or  FTS 
255-7214. 
SUPPLEMENTARY  INFORMATION:  The 

majority  of  changes  are  to  update  the 
episode  procedures,  to  improve  the 
clarity  of  the  text,  to  make  titles  and  text 
consistent  in  all  sections  and  to  repeal 
obsolete  text.  Key  changes  have  been 
made  to  31  TAC  liai  on  generalized  air 
pollution  episodes.  First,  the  State 
moved  the  ambient  concentration 
criteria  for  air  pollution  episodes  from 
die  text  into  a  new  table  (Table  1)  and 
also  lowered  those  values  associated 
with  action  levels  for  episodes  to  the 
values  recommended  by  EPA  at  40  CFR 
part  51,  appendix  L  To  address  the  new 
NAAQS  for  particulate  matter 
estabhshed  by  EPA  at  52  FR  24663  and 
24712  (July  1. 1987).  the  State  replaced 
total  suspended  particulate  matter  with 
inhalable  particulate  matter  (PMio)  in 
Table  1  as  recommended  at  40  CFR  part 
51.  appendix  L  At  31  TAC  118.5.  the 
State  now  requires  that  source-specific 
contingency  plans  for  reducing 
emissions  in  the  event  of  an  emergency 
episode  identify  sources  of  volatile 
organic  compounds  (VOCs)  in  addition 
to  sources  of  those  air  pollutants  Usted 
in  Table  1  of  31  TAC  118.1.  Fmally,  die 


establishes  the  State's  effective  date  of 
adoption  of  revisions  to  this  chapter, 
because  at  the  State  level  this  section  is 
no  longer  necessary. 

Overall  EPA  finds  the  changes  to 
section  VIII  and  Regulatioti  VUI 
acceptable  and  in  compliance  with  the 
requirements  of  40  CFR  51.151-152. 
Although  most  of  the  proposed 
modifications  are  minor,  one  revision  is 
substantial:  EPA  finds  that  the  revised 
regulation  31  TAC  118.5,  while 
acceptable,  is  narrower  in  scope  than 
the  existing  regulation.  EPA  interprets 
the  approved  regulation  118.5  to  require 
an  individualized  contingency  plan  for 
each  major  source  state-wide.  In 
contrast,  the  revised  regulation  requires 
such  a  customized  plan  only  for  major 
sources  in  El  Paso,  Galveston,  Harris, 
Jefferson,  and  Orange  Counties.  The 
State  assures  EPA  that  the  original 
intent  of  the  approved  SIP  regulation 
and  rule  is  the  same  as  the  proposed 
revisions  and  points  to  the  existence  of 
section  vm.  appendix  C  as  evidence. 
This  appendix,  tided  'Texas  Counties 
Where  Emergency  Episode  Plans 
Apply,"  lists  the  same  five  counties 
incorporated  into  the  language  of  the 
revised  31  TAC  118.5. 

Unfortunately,  this  appendix  is  not 
referenced  in  the  SIP  section  Vin  or 
TACB  Regulation  VIII.  Given  diis 
oversight.  EPA  has  been  operating  with 
a  different  interpretation  of  the 
regulation  and  stands  by  its  reading  that 
the  language  of  Regulation  Vm  clearly 
supports  the  broader,  state-wide 
.application.  To  avoid  future 
misunderstandings,  EPA  and  TACB 
arrived  at  this  mutual  interpretation  of 
the  revised  regulation:  The  actions 
described  in  appendices  A  and  B  of  the 
revised  SIP  section  Vin  apply  to  any 
geographical  area  in  the  State  that 
experiences  an  emergency  air  pollution 
episode,  but  only  major  sources  in  El 
Paso.  Galveston,  Harris,  Jefferson,  and 
Orange  Counties  must  prepare  specific 
individualized  plans.  Therefore,  if  an 
action  stage  arose  in  any  county  besides 
the  five  now  identified  at  31  TAC  118.5, 
the  State  would  work  ad  hoc  from  the 
guidelines  in  appendices  A  and  B  of  the 
revised  section  VIII  to  abate  the 
episode.  Given  this  interpretation,  the 
plan  meets  the  requirements  of  40  CFR 
51.152. 

Because  the  State  is  seeking  to  relax 
the  terms  of  die  SIP.  EPA  required  TACB 
to  prepare  adequate  justification  for  its 
proposed  revision  to  31  TAC  118.5. 
TACB's  argument  for  relaxation  is  that 
the  probability  of  an  air  pollution 
episode  occurring  in  Texas  is  practically 
zero,  except  for  the  five  countries  listed 
ahnvp.  hpraiisp  nf  r.Iimatnlnffv  and 


geography.  First  weather  conditions  in 
most  of  Texas  are  not  conducive  to  the 
formation  of  inversions  or  stagnations 
that  allow  levels  of  ambient  air 
pollutants  to  build  up  significanUy. 
Second,  the  highest  readings  for  ambient 
air  pollutants  in  Texas  are  well  below 
the  levels  for  which  EPA  has  devised  the 
emergency  episode  planning 
requirements.  Therefore,  where  weather 
conditions  and  pollution  levels  are 
imlikely  to  create  conditions  covered  by 
the  pollution  levels  addressed  at  40  CFR 
part  51,  subpart  L,  the  State  does  not 
believe  that  sources  in  those  areas 
should  devote  resources  to  preparing 
individualized  contingency  plans.  TACB 
prepeued  detailed  accounting  of  the 
meteorology  of  Texas  to  support  its 
proposed  revision  and  has  satisfied 
EPA's  request  for  adequate  justification. 
A  copy  of  the  State's  report  is  included 
in  the  docket  file  for  this  notice. 

EPA  is  publishing  this  action  without 
prior  notice  because  the  Agency  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  60  days  bora  the 
date  of  pubUcation  unless  notice  is 
received  within  30  days  from  the  date  of 
publication  that  adverse  or  critical 
comments  will  be  submitted,  ff  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  two  subsequent  notices:  The 
first  notice  will  withdraw  the  final 
action  and  the  second  will  begin  a  new 
rulemaking  action  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

'^  Final  Action:  EPA  approves  the 
changes  to  section  Vni  of  the  Texas  SIP 
as  submitted  October  2. 1987.  and  the 
changes  to  Regulation  VIA,  31  TAC 
Chapter  118,  as  adopted  by  TACB  on 
July  17, 1987,  and  revised  on  April  14, 
1989,  and  submitted  by  the  Governor  in 
letters  dated  October  26, 1987,  and 
October  13, 1989,  respectively. 

Under  5  U.S.C.  605(b).  I  certify  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  die  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of  the 
Executive  Order  12291  for  a  period  of 
two  years. 

Under  section  307(b)(1)  of  die  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  November  6, 1990.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects 

Air  pollution  control  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  Reference,  Intergovernmental 
relations.  Lead.  Nitrogen  oxides.  Ozone. 
Particulate  matter.  Reporting  and 
Recordkeeping  requirements.  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texaa  was  approved  by  the  Director  of  the 
Federal  Regiatv  on  July  1. 1982. 

Authority:  42  U.S.C  7401-7642. 

Dated:  Deceinl>er  12, 1990. 
Robert  E.  Layton.  Jr.. 
Regional  Administrator. 

Note:  This  document  was  received  for 
publication  in  the  Office  of  the  Federal 
Register  on  August  31, 1990. 

40  CFR  part  52.  subpart  SS,  is 
amended  as  follows: 

PART52-[AMENDED] 

SutifMrt  SS— Texas 

1.  The  audiority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(71)  to  read  as 
follows: 

S  52.2270    IdantHleatkNi  of  Plan. 
•        •        •       •        • 

(c)  *  •  * 

(71)  Revisions  to  section  VIII  of  the 
Texas  SIP  entided  'Texas  Air  Pollution 
Episode  Contingency  Plan"  as  submitted 
by  die  Texas  Air  Control  Board  (TACB) 
in  a  letter  dated  October  2, 1987. 
Revisions  to  TACB  Regulation  VIII,  31 
TAC  Chapter  118,  "Emergency  Episode 
Planning,"  as  approved  by  TACB  on  July 
16. 1987.  and  on  April  14, 1989,  and 
submitted  by  the  Governor  in  letters 
dated  October  26, 1987,  and  October  13, 
1989,  respectively. 

(i)  Incorporation  by  reference 

(A)  Amended  TACB  Regulation  VIIL 
31  TAC  chapter  118,  Rules  118.1(a), 
liai(b)(2).  118.1(c).  Iia2. 118.3, 118.4, 
118.5(d),  ll&5(e),  ll&5(f)  and  118.6  as 
approved  on  July  17, 1987,  and  the  repeal 
of  Rule  118.7  as  approved  by  TACB  on 
July  17. 1987. 

(B)  Amended  TACB  Regulation  VUL 
31  TAC  chapter  118.  Rules  118.1(b), 
118.1(b)(1),  Table  1  of  Rule  118.1,  first 
oarajiraph  of  Rule  118.5,  and  118.5(1), 
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lias(^  tmsf^  as  appiowed  by  TACB 
aaAprtU.19i0. 

(C)  TAGS  OldBr  V-l»,  approved  July 
ir.SHT. 

(D)  TACB  Order  »4n.  approved 
April  14. 1969. 

(E)  Texas  SIP  section  Vm  Texas  Air 
Pollution  Bpboda  Contiiigency  Plan" 
pa^n  ViB-Stiiioi^  VIii-14  VIB^A^ 
throi^  VBt-A-l  and  >^I-B-2  tfarou^ 
Vm-B-3. 

(ii)Additiaaala»teiiai 
(A)RB*isiana  to  section  VIO  as 
submitted  (m  October  2, 1987,  fron  BK 
Belt  saperceding  and  deleting  section 
vm  asapfnoved  by  EPA  on  October  7. 
1982;  at  V  FRA/UaO  (Texas  Air  PoUutiaB 
Emergency  ^piaode  Continiency  Plan). 
(B)  A  letter  dated  Fefaniaiy  la  1980. 
from  Steven  Spaw.  TACa  to  William  B. 
Hathaway,  U.S.  EPA. 
(FR  Doc.  9O-20M7  Filed  9-6-80;  &45  am] 


40CFRPartS2 
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of 
hnptofnantaUon  Plana,  IndMna 

AQCNCV:  United  States  Ewvironmentri 
Protection  Agency  (USEPA). 
action:  Final  rule. 

SUMMAMV:  USEPA  is  approving  a 
revision  to  the  faidiana  State 
Implementation  Flan  (SIP)  for  ozone.  On 
October  21. 1987.  the  Indiana 
Department  of  Environmental 
Management  sobnitted  tediMrai  - 
amendments  to  the  Indiana 
Administrative  Code  (lAQ  328  LAC  0-1- 
5,  Petition  for  site-sp«3fic  reasonably 
avaflabie  controi  teduidogy  (RACT) 
plan.*  lliis  se vised  rule  extends  the 
appUcabfllty  of  the  auchanism  of 
petitions  for  site  specific  RACT  plans  to 
all  Indiana  sopces  sid>iect  to  the  State's 
volatile  organic  coapoond  (VOC) 
eraissioa  limitations.  USEPA  is 
pobtiriiing  this  notice  as  a  final  rule  to 
incorporate  diis  rule  into  the  ozone  SIP. 

OATC8:  This  action  wiU  be  eflective 
November  6. 1990.  unless  notice  is 
received  t^  OctoberO.  1990.  that 
someone  wishes  to  submit  adverse  or 
critical  comnmits.  If  the  effective  date  is 
delayed,  timely  notice  w9  be  piddished 
m  the  Fedetal  Ragpstar. 


•  Ob  Afril  a  Mm  Ac  Slalt  (MDdtfMd  title  32S  t( 
the  iMdiMa  A«Mnislraavt  GHle  (lACl  to  tide  32S. 
The  Slate  ■ytwiaed  thi*  recodificailMileIhe 

usBPA  lac  assMnri  •■  Hk«Mk«  ia  Msa  uanA 

i*  curreiriir  liUag  kMom  I*  Mcadfr  Stic  SSSof  the 
lAC  wfaicb  ««  cppMi  hi  a  HtMCVMrt  r« 
BaiMw  Mriiecu -fhicnlc  «w 

32siacs-i>ai. 


Copies  of  die  SIP  revisioa 
and  other  materials  idaliRg  to  tkia 
rulemaking  are  avaflabk  far  inspection 
at  the  fbllOTnag  addresses:  (It  is 
recomaended  that  you  Isieplwiie  B. 
Ifarie  Hwlooa.  at  (3X2)  MB-8BM.  befoie 
visiting  die  Region  V  office.) 
U.S.  EnvinMiental  I¥otection  Agency. 
Region  V,  Air  awl  Radiation  Brawh. 
230  South  Deaibotn  Street  Chicago. 
Illinois  88804. 

Written  oomments  should  be  sent  to: 
Gssy  Guleziaa.  CbieL  Rcgnlatary 
AaaiyiiB  Section.  Air  and  Radiation 
Brandt  (SAR-2^  \JS.  Bnviraansentri 
Piotedian  Agency.  Region  V.  230 
Saoth  Dearborn  Street  ClBcago. 
lUiMNseoeOi. 

A  copy  of  today's  revisioB  to  dH 
Indiana  SIP  is  available  ior  iuapectian 
at 

US.  EnvirooiBental  Pratectian  Agency. 
Public  Iniarmation  Referenoa  Ihut  401 
11  Street  SW..  Washington.  DC  2B«D. 

Ms.  E.  Maiie  Huntoon.  Air  and 
Radiation  BraMh  (5AR-2H  U-S. 
Bnviranmental  Protection  Agency. 
Region  V.  Chicago.  Illinoia  88004.  (312) 


rART  iNFomMTiON:  unoer 
section  107  of  dte  Clean  Air  Act  (Act). 
USEPA  has  designated  certain  areas  in 
each  State  as  not  attaining  National 
Ambient  Air  Quality  Stai^rds 
(NAAQS)  for  ozone.  ForlntKaaa.  see  43 
FR  88B2  (March  3. 1978).  and  43  FR  45993 
(October  5, 1978).  For  these  areas,  part  D 
of  the  Act  requires  diat  the  State  revise 
its  SIP  to  provide  for  attaining  the 
primary  NAAQS  as  expeditioasly  as 
practicable,  bat  not  later  than  Deoesnber 
31. 1982.  I^rt  D  allows  USEPA  thoogh.  to 
grant  extension  of  up  to  December  31. 
1967.  to  those  States  that  could  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31. 1982,  if 
certain  conditions  were  met  by  the  State 
in  revising  its  air  poHation  coatrol 
program.  Indiana  requested,  and 
received,  an  extension  to  December  31, 
1987,  for  achieving  the  ozone  NAAQS 
for  fow  countries:  Clark.  Floyd.  Lake, 
and  Porter. 

Oiooe  Plan  Policy  and  fialdanra 

The  requirements  far  an  approvabto 
SIP  »e  described  fai  a  "X^neral 
Preamble'' far  part  D  ndemaking 
published  at  44  FR  28372  (April  4. 1979). 
44  PR  38S83  (July  2. 1979).  44  FR  88371 
(Almost  2&  197^  44  FR  53781 
(Ssptemher  17. 197^,  md  44  PR  87182 
(No«esiber23.1S79). 

On  January  22, 1981.  (46  FR  7l88)k 
USEPA  paUishcd  giadance  far  the 
develipmi  ill  af  1882  anne  SIPS  in 
"State  hnpleaientatioa  Plans:  Approval 


of  1982  Oaona  and  Casbcn  MonoKida 
Plan  RevlsioM  fior  Areas  Neeifii^  an 
Attainment  Date  Extension,'*  48  PR  7182. 

The  Act  requires  that  for  stationary 
sources,  an  appiovable  SIP  mast  indade 
legally  enforceable  requirements 
reflecting  the  application  of  reasonaWy 
availaMe  control  tedmology  (RACT)  * 
to  sources  of  VOC 

In  partial  response  to  the  requirement 
for  RACT  VOC  rules,  the  State  of 
Indiana  has  subaiitted  rules  covering  all 
required  sourcaa  in  Indiana.  These  riiles 
induded  a  provision  that  enahles 
sources  to  petition  for  site-specific 
revision  ta  the  plan.  On  October  27. 
1987.  the  State  of  Indiana  submitted  to 
USEPA  a  revised  regulation  for 
incaperatiaa  into  the  ladtena  Osone 
SIP  which  revises  Indiana's  Rule  326 
lAC  6-1-6.  Petition  for  site-specific 
reasonably  avmlaUe  control  tecfaaofogy 
plan.  ' 

Summary  of  State's  Subm&tal/USEPA's 
Review 

Rule  338  lAC  ^1-5  has  been  amended 
to  extend  the  appbcabBity  of  die 
petition  of  site-specifie  RACT  plans  (o 
all  sources  currently  subject  to  328  lAC 
Artide  8.  and  to  remove  obsolete  dates.' 


I A  daUUoB  of  tACT  Ic  canMocd  in  a 
Oeoamber  a  ism  nemnDduB  fron  Roger 
Stwieir.  fanwr  Airtctart  ^iaihiiiliiitBi  vIMrma 
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LiiMlihn  Ihi  -piman^Sii  ■ -fcraACT.HACT 
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This  rule  specifies  procedures  to  petition 
for  a  site-specific  RACT  plan.  USEPA 
has  reviewed  the  plan  and  believes  the 
criteria  listed  are  not  the  sole  criteria  for 
judging  the  Acceptability  of  an 
alternative  RACT  determination. 
USEPA  will  use  additional  criteria,  such 
as  the  guidelines  on  what  constitutes  an 
acceptable  aiuvey  of  complying  coatings 
or  other  controls  (53  FR  45287,  appendix 
A)  when  approving  a  SIP  revision 
submitted  under  this  provision.  The  site- 
specific  RACT  plan  is  approvable 
because  the  rule  requires  that  all  such 
plans  approved  by  Indiana  under  this 
rule  must  be  submitted  to  USEPA  as 
site-specific  revisions  to  the  SIP.  It 
should  be  noted  that,  as  a  matter  of 
federal  law,  these  plans  are  not  effective 
unless  and  until  approved  by  USEPA 
under  section  110  of  the  Act. 

Summary  of  USEPA's  Action 

USEPA  is  hereby  approving  the 
revision  made  to  326  lAC  6-1-5,  Petition 
for  site-specinc  RACT.  Because  USEPA 
considers  today's  action 
noncontroversial  and  routine,  we  are 
approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  November  6, 1990.  However, 
if  we  receive  notice  by  (30  days  from  the 
date  of  this  notice]  that  someone  wishes 
to  submit  critical  comments,  then 
USEPA  wiQ  publish:  (1)  a  notice  that 
withdraws  die  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

Nothing  in  the  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989,  (54  FR  2214-2225).  On 
January  6, 1089,  the  Office  of 
Management  and  Budget  waived  Table 
Two  and  Three  SIP  revisions  (54  FR  222) 
from  the  requirements  of  section  3  of 
Order  12291  for  a  period  of  2  years. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeal  for  the  appropriate 
circuit  by  November  6. 1990.  This  action 


may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  82 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  Reference, 
Intergovernmental  relations.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Fadeial  Ragistar  on  July  1, 1982. 

Dated:  )uly  25, 1990. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS,  INDIANA 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I.  part  52.  is 
amended  as  follows; 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7422. 

2.  Section  52.770  Is  amended  by 
adding  new  paragraph  (c)(76)  to  read  as 
follows: 

§52.770    Idanuncatlonofplan. 

(c)  *  •  • 

(76)  On  October  21, 1987,  the  State 
submitted  325  lAC  6-1.1-5,  Petition  for 
alternative  controls,  which  gives  the 
provisions  and  requirements  for 
petitioning  for  reasonably  available 
control  technology  volatile  organic 
compoimd  plans.  On  November  16, 1988, 
the  State  submitted  this  rule  recodified 
as  326  lAC  6-1-5,  Petition  for  site- 
specific  reasonably  available  control 
technology  (RACT)  plan. 

(i)  Incorporation  by  Reference 

(A)  Titie  326  Air  Pollution  Contit)l 
Board,  Indiana  Administration  Code 
(lAC)  8-1-5,  Petition  for  site-specific 
reasonably  available  control  technology 
(RACT)  plan,  as  published  in  the  April  1, 
1988,  Indiana  Register,  at  Volume  11 IR 
2530.  Filed  witii  die  Secretary  of  State 
on  March  10, 1988. 


action:  Final  rule. 


[FR  Doc.  90-20948  Filed  9-5-90:  8:45  am] 
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40  CFR  Part  52 
[A-1-FRL-3827-6] 

Approval  and  Promulgation  of  Air 
Quality  Imptemantatlon  Plana,  Rhode 
Island;  RACT  Determination  for 
Providence  Metallizing 

aqency:  Environmental  Protection 
Agency.  (EPA) 


r.  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  defines  and  imposes 
reasonably  available  control  technology 
(RACT)  on  Providence  Metallizing 
located  in  Pawtucket  Rhode  Island. 
This  revision  is  necessary  to  limit 
volatile  orgaiuc  compound  (VOC) 
emissions  from  this  source.  The 
intended  effect  of  this  action  is  to 
approve  a  source-specific  RACT 
determination  made  by  the  State  in 
accordance  with  commitments  specified 
in  its  Ozone  Attaiiunent  Plan  approved 
by  EPA  on  July  6, 1983  (48  FR  31026). 

This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  October  9, 1990. 

addresses:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment  during 
normal  business  hours  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street, 
Tenth  Floor.  Boston,  MA  02203;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401  M 
Sti-eet  SW..  Washington,  DC  20460;  and 
the  Division  of  Air  and  Hazardous 
Materials.  Department  of  Environmental 
Management.  291  Promenade  Street. 
Providence,  RI 02906-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Judge,  (617)  565-3248;  FTS 
835-3246. 

SUPPLEMENTARY  INFORMATION:  On 
September  12, 1988  (53  FR  35204),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  tiie  State  of  Rhode 
Island.  The  NPR  proposed  approval  of  a 
source  specific  RACT  determination  for 
Providence  Metallizing.  The  formal  SIP 
revision  was  submitted  by  Rhode  Island 
on  April  26, 1990. 

This  revision  consists  of  an 
administrative  consent  agreement 
effective  July  24, 1987,  an  amendment  to 
the  consent  agreement  effective  May  4, 
1989,  and  an  addendum  to  the  consent 
agreement  effective  April  24, 1990. 
Further,  this  revision  contains 
provisions  which  will  allow  Providence 
Metallizing  to  meet  RACT  on  a  facility- 
wide  basis  over  a  24  hour  period. 

The  consent  agreement  establishes 
and  imposes  RACT  to  control  VOC 
emissions  from  Providence  Metallizing. 
Rhode  Island  SIP  Regulation  Number  15, 
subsection  15.5  requires  that  RACT  be 
defined  for  all  otherwise  unregulated 
VOC  emitting  stationary  sources  greater 
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than  or  equal  to  100  toas  per  year.  EPA 
approved  tfiis  subsection  of  Regulation 
Number  15  on  It^  8. 1963  (48  PR  31026) 
as  part  of  Rhode  IslaiMfs  Ozone 
AttaimneBt  F^Bn.  That  approval 
stipulated  that  al  RACT  determiRations 
■ade  by  fte  OEM  under  subsection  15.5 
would  be  submitted  to  EPA  as  source- 
spedfie  SflP  revisians.  On  May  25, 1966, 
EPA  iseoed  a  SIP  call  to  Rhode  Island 
notifying  the  State  that  its  ozone 
attainment  plan  was  substantially 
inadequate  to  attani  the  ozone  standard 
Nevertheless,  Rhode  Island  remains 
obligated  tooontinoe  to  control  these 
non-CTG  sooroes  of  VOC  and  sutMnit 
the  RACr  deteraninations  as  SS> 
revisions.  Providence  Metalbzing  is 
considered  a  niscdiaDeoas  VOC 
emitting  sousce  because  it  coats  frfastic 
and  metal  parts,  and  Rhode  bland  does 
not  have  a  RACT  regulation  specifically 
for  plastic  or  metal  parts  coating. 


RACT 

Rhode  Island  has  determined  that  3.5 
pounds  of  VOC  per  gallon  of  coating 
(minus  water)  represents  RACT  for  most 
of  Providence  Metalbzing's  operations. 
hi  certain  drcnmstances,  when  only  a 
clear  top  coat  or  a  base  coat  is  applied, 
the  emission  limit  would  be  either  4.3 
pounds  of  VOC  per  gallon  of  clear-top 
coating  (miniw  water)  or  3.0  pounds  of 
VOC  per  gallon  of  base  coating  (minus 
water),  in  any  case,  the  emission  limits 
will  be  at  lea«t  as  strii^ent  as  those 
reconawnded  by  BPA's  Miscellaneoas 
Metal  Parts  and  Prodacts  (MMPftP) 
Surface  Coating  Cootnl  Tedmiques 
Guideline  (CTG)  document  (EPA-ISO/Z- 
78-015).  Further,  the  CTG  suggested 
emission  limits  for  metal  coating  only. 
The  DEM  has  imposed  these  emission 
limits  on  the  coating  of  both  metal  and 
plastic  parts.  Providence  Metallizing 
will  be  using  add-on  controls  on  certain 
spray  booths  to  generate  soSicient 
emission  reductions  to  compensate  tot 
emissions  from  uncontrolled  spray 
booths  so  that  RACT  will  be  met  on  a 
facility-wide  basis. 

In  the  NPR,  EPA  commented  dut 
Providence  MetaBizing's  RACT  emission 
bmHation  must  be  as  stringent  as  those 
recommended  by  die  MMPftP  svface 
coating  CTG  for  die  various  metal 
coating  operations  at  the  facility.  As 
discussed  above,  tbe  DEM  has 
submitted  a  consent  agreement  which 
ensares  that  the  limitations  on 
Providence  Metallizing  are  at  least  as 
stringent  an  tbe  linrits  recommended  by 
the  MMPftP  CTG  for  die  coating  of 
metal  and  plastic  parts  done  at  the 
^sdbty.  No  CTG  has  bees  pubUshed  for 
p\a9^  parts  coating,  fanplementatiea  of 
the  requirements  of  tbe  consent 


reduction  in  VOC  entssicos  from 
Providence  MetaBizing. 

Further,  the  consent  agreement 
requires  daily  records  to  be  kept  which 
include  the  VOC  content  of  each  coating 
as  applied,  die  amount  of  each  coating 
used,  and  whether  the  coating  was  used 
on  a  controlled  or  uncontrolled  line.  An 
emission  limit  will  be  assigned  to  each 
coating  based  on  the  coating  function 
(l«..  whether  tbe  coating  is  used  as  a 
base  or  top  coat  or  in  a  metalliiiag 
process).  Further,  Providence 
Metallizing  must  continuously  monitor 
the  incinerator  combustion  temperature 
to  insure  that  the  required  destruction 
efficiency  is  maintained.  For  adcfitional 
discussion  of  this  RACT  determinatian 
or  how  die  DEM  addressed  EPA's 
comments  in  the  NPR,  refer  to  the 
Technical  Support  Dociunent  prepared 
for  this  revision. 

Providence  MetaUiziBg's  Bubble 

Providence  Metallizing  vrill  meet  the 
RACT  emission  limit  on  a  bcility-wide 
basis  over  a  daily  averaging  period 
Providence  Metallizing  will  be  using 
add-on  control  equipment  on  certain 
lines  to  control  emissions  below  the 
RACT  allowable  level  to  compensate  for 
emissions  above  RACT  from 
uncontrolled  lines  such  that  RACT  will 
be  met  on  a  facility-wide  basis.  This 
control  strategy  to  meet  RACT  on  a 
facility-wide  basis  is  commonly  referred 
to  as  a  bubble.  For  a  complete 
discussion  of  the  applicable  tests  of 
EPA's  Emission  Trading  Policy 
Statement  ^TPS)  published  on 
December  4. 1986  (51 FR  43814),  as  well 
as  Providence  Melallizing's  fiil^lment 
of  these  tests,  see  the  Tedmical  Support 
Document  referenced  above. 

The  State  submitted  this  bubble  to 
EPA  on  April  3. 1987,  four  months  after 
EPA  pubUsbed  the  Emission  Tl-ading 
Policy  Statement.  At  die  time  of  the 
State's  submittal,  although  the  area  was 
not  in  attainment  of  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone,  EPA  had  approved  the  SIP  for 
the  area  including  die  attainment 
demonstration  as  providing  for 
attainment  by  1982.  Thus,  at  the  time, 
the  area  wras  considered  a 
nonattainment  area  writh  an  approved 
demonstration  for  purposes  of  applying 
die  ETPS.  Under  die  ETPS,  a  bubble  in  a 
nonattainment  area  with  an  approved 
demonstration  is  approvable  ii  the 
baseline  is  consistent  with  the 
assumptions  used  in  die  approved  SIP. 
and  tbe  bubUe  does  not  interfere  with 
attainment  of  die  oaone  NAAQS.  The 
bubble  for  Providence  Metallizing  meets 
these  requirements. 
However,  while  EPA  was  considering 
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island's  approved  SIP  was  not  adeqMtc 
to  provide  for  attakmient  On  Novemhas 
24, 1967,  H>A  stated  in  the  Federal 
Regislsr  dmt  air  quality  monitors 
revealed  exccedances  of  the  ozone 
standard  bi  the  area  and  that  a  SIP  caK 
may  be  issued.  A  SIP  call  is  a  finding  by 
H*A  under  Clean  Air  Act  subsection 
l]0(aH3)^  diat  die  SIP  does  not 
provide  for  attainment  by  the  required 
date,  and  thus  amounts  to  a  revocation 
for  certain  pnrposes  of  EPA's  approval 
of  the  SIP  md  the  attainment 
demonstration.  Further,  diat  FMkrri 
Register  notice  outlined  EPA's  proposed 
policy  for  requiting  revised  SIPs  m  areas 
still  violating  the  ozone  standard  after     • 
December  31, 1967.  Since  publication  of 
this  notice,  air  quality  monitors  have 
revealed  additional  exceedances  of  the 
standard  during  1987, 1988  and  1989.  On 
May  25. 198&  EPA  issued  a  SIP  call  for 
this  area. 

For  purposes  of  the  general 
appbcability  of  the  ETPS.  the  issuance 
of  the  SIP  call  has  converted  the  area 
into  a  nonattainment  area  lacking  an 
approved  demonstration.  (See  51  FR 
43839,  column  3.)  Under  die  general  rule 
of  the  ETPS.  which  would  apply  to  all 
sabmissions  of  bubbles  by  thie  State  to 
EPA  after  die  date  of  die  SIP  call,  die 
bubble  would  be  approvable  only  if  it 
met  the  following  three  tests: 

(1)  The  bosdiae  must  be  calcdated  imng 
tlie  lower  of  sctaal.  SiP^ttowable,  or  RACT- 
allowafale  vakies  far  each  tMsekiBe  factor, 
determined  as  of  the  date  the  source 
submitted  the  bsbUe  ^;iplicatioo  to  tbe  State. 

(2)  Tbe  bubble  must  produce  a  reductioa  of 
at  least  20  percent  in  the  emissions  remaining 
after  application  of  tlie  baseline  speciGed 
abiove. 

(3)  The  State  must  provide  assurances  that 
die  proposed  trade  will  be  consistent  with  its 
efforts  to  attain  the  ambient  standard.  The 
ETPS  sets  out  representations  that  the  State 
most  make. 

However,  die  ETPS  did  not  explicitly 
contemplate  a  case  such  as  this,  where 
die  bnbble  was  submiHed  by  the  State 
at  a  time  when  tbe  area  was  a 
nonattainment  area  with  on  approved 
demonstntioB.  but  then  the  area  was 
subsequently  reclassified  as  a 
nonattainment  area  ladung  an  approved 
demonstration. 

The  ETPS  is  a  policy  statement,  and 
not  a  binding  regulation.  EPA  nwy  apply 
such  a  policy  as  appropriate  to  a 
particular  case,  and  may  vary  from  its 
policy  if  mifatsscen  circumstances  arise 
not  contemplated  in  the  policy 
statement.  See  Pacific  Gaa  and  Ehctric 
CompoHf  V.  Federal  Power  Commission, 
SOS  F.  2d  33. 38-30  (DC  Or.  1974). 
Further,  dm  action  in  today's  nodes  is 
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grandfathering  that  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
applied  when  an  agency  changes  policy 
requirements,  but  seeks  to  apply  the 
former  policy  to  certain  actions  pending 
before  the  agency  at  the  time  of  the 
policy  diange.  Under  these  (Hinciples, 
the  agency  may  apply  the  former  policy 
when:  (i)  Hie  new  policy  represents  an 
abrupt  departure  from  well  established 
practice;  (ii)  affected  parties  have  relied 
on  the  old  policy;  (iii)  the  new  policy 
imposes  a  large  burden  on  those 
affected:  and  (Iv)  there  is  no  strong 
statutory  interest  in  applying  the  new 
policy  generally.  [Sierra  Club  v.  EPA, 
719  F.  2d  438  (DC  Cir.  1982).  cert  den. 
468  U.S.  1204  (1984).) 

Although  these  grandfathering 
principles  do  not  literally  apply  in  the 
case  of  this  bubble  because  EPA  has  not 
issued  any  new  policy,  EPA  believes 
that  these  principles  provide  a  helpful 
analogy  because  of  the  changed 
circumstances,  specifically  the 
conversion  from  an  area  with  an 
approved  demonstration  of  attainment 
to  an  area  ladting  such  approval,  this 
area  found  itself  in  while  EPA  was 
considering  the  bubble  application.  EPA 
believes  that  q>plying  the  requirements 
outlined  below  will  be  consistent  with 
the  fact  that  the  ETPS  is  a  policy 
statement  which  EPA  may  apply  as 
appropriate  for  a  particular  case,  and 
with  grandfathering  principles. 

EPA  has  determined  that  different 
requirements  should  apply  to  a  bubble 
such  as  this  one,  submitted  prior  to  the 
SIP  call  This  bubble  satisfies  test  (1) 
above  for  a  nonattainment  area  lacldng 
an  approved  demonstration  because  it 
uses  die  lower  of  actual,  SIP  allowable, 
or  RACT  allowable  baseline. 

However,  the  bubble  is  not  required  to 
show  any  emission  reduction  beyond 
the  baseline,  an  discussed  in  test  (2). 
EPA  believes  it  is  appropriate  to  exempt 
this  bubble  fnmi  the  20  percent  progress 
requirement  on  equitable  grounds:  The 
State  and  the  source  had  relied  on  the 
area's  classification  as  a  nonattainment 
area  with  an  approved  demonstration  in 
submitting  the  bubble.  Subjecting  the 
bubble  to  the  20  percent  progress 
requirement  would  be  a  significant 
burden  because  the  bubble  would  likriy 
require  signifiiiant  restructuring  to  be 
approvable.  which  would  require  the 
State  to  undergo  rulemaking  again  and 
further  emission  control  requirements 
for  the  source.  In  light  of  the  equitable 
considerations  noted  above,  and  since 
EPA  believes,  as  discussed  below,  that 
state  assurances  should  be  required, 
exempting  the  bobble  from  the  20 
percent  piT)gnies  test  would  not 
undermine  the  requirement  under  Clean 


Air  Act  section  110  that  the  SEP  revision 
not  interfere  with  attainment  as 
expeditiously  as  practicable. 

Lastly,  EPA  believes  diat  die  State 
should  provide  the  state  assurances 
identiHed  in  the  ETPS  as  outlined  in  test 
(3)  above.  Although  state  assurances 
create  some  burden.  EPA  does  not 
consider  them  overly  burdensome, 
under  these  drcnmstanoes.  because  (1) 
the  State  is  required  to  engage  in  SIP 
planning  pursuant  to  the  May  25, 1988 
SIP  call;  and  (2)  absent  satisfaction  of 
the  20  percent  progress  requirement, 
state  assurances  protect  the  statutory 
requirement  that  the  bubble  does  not 
interfere  with  attainment  as 
expeditiously  as  practicable. 

The  five  state  assurances  set  forth  by 
the  ETPS  (51  PR  43821]  which  must  be 
met  are  as  follows: 

First,  the  resulting  emission  limits  are 
consistent  with  EPA  requirements  for 
ambient  air  quality  progress.  This 
bubble  meets  this  requirement  because 
the  source  is  meeting  RACT,  a 
controlled  level  of  emissions  first  and 
then  is  permitted  to  trade  to  meet  RACT. 

Second,  the  bubble  emission  limits 
will  be  included  in  any  new  SIP  and 
associated  control  strategy 
demonstration.  The  State  of  Rhode 
Island  affirms  that  the  bubble  emission 
limits  will  be  included  in  any  new  SIP 
revisions  and  associated  control 
strategy  demonstrations  proposed  by 
the  Division  of  Air  and  Hazardous 
Materials. 

Third,  the  bubble  will  not  constrain 
the  State  agency's  ability  to  obtain  any 
additional  emission  reductions  needed 
to  expeditiously  attain  and  maintain 
ambient  air  quality  standards.  The  State 
of  Rhode  Island  affirms  that  the  Division 
has  die  right  to  reopen  this  consent 
agreement  if  it  were  necessary  to  obtain 
additional  reductions  from  the  facility 
(see  State  Submittal). 

Fourth,  the  baseline  used  to  calculate 
the  bubble  emission  limits  is  consistent 
with  the  baseline  requirements  in  the 
ETPS.  The  baseline  for  this  facility  was 
determined  by  using  the  lower  of  actual 
or  allowable  values  for  each  of  the  three 
baseline  factors:  Hours  of  operation, 
capacity  utilization,  and  emission  rate. 

The  last  assurance  which  would  need 
to  be  provided  is  that  the  State  agency  is 
making  reasonable  efforts  to  develop  a 
complete  approvable  SEP  and  intends  to 
adhere  to  the  schedule  for  such 
development  (including  dates  for 
completion  of  an  emissions  inventory 
and  subsequent  increments  of  progress). 
This  is  required  to  be  stated  in  the  letter 
accompanying  the  bubble  approval  or  in 
previous  such  letters. 


EPA  discussed  what  it  viewed  as 
appropriate  state  assurances  for  this  last 
requirement  in  its  proposed  approval  of 
a  bubble  for  Vulcan  Materiab  Company 
in  Geismar,  Louisiana  (54  FR  23672). 
Specifically,  Louisiana  was  required  to 
make  the  following  representations  to 
EPA: 

(i)  The  State  must  submit  assurances 
that  (1)  The  State  will  submit  work 
plans  with  interim  milestone^for 
submitting  the  revised  SIP  and 
correcting  deficiencies  by  the  date 
specified  by  EPA  under  the  Post  87  SIP 
call,  (2)  die  State  will  submit,  by  the 
date  specified  by  EPA,  a  cmnplete  plan 
that  demonstrates  attainment  in 
accordance  with  the  Clean  Air  Act  and 
EPA  Policy,  and  (3)  the  State  has 
dedicated  appropriate  resources  to 
develop  the  new  SIP. 

(ii)  U  the  activities  committed  to  in  the 
above  assurances  are  not  met  EPA  may 
propose  to  revisit  its  approval  of 
emission  trade  determinations 
depending  on  the  degree  of  failure  to 
meet  the  commitments. 

Basically,  EPA  required  that  Rhode 
Island  respond  to  the  first  phase  of  the 
SIP  call  in  two  ways.  (The  second  phase 
of  the  SIP  call  is  contingent  upon  either 
passage  of  amendments  to  the  Clean  Air 
Act  or  finalization  of  EPA's  Post  87 
Policy.)  First  the  State  was  required  to 
revise  its  VOC  regulations  to  make  them 
consistent  with  aU  of  EPA  guidance. 
Rhode  Island  made  all  the  necessary 
changes,  submitted  them  as  a  SIP 
revision,  and  EPA  will  soon  be 
publishing  a  Notice  of  Proposed 
Rulem^cing  on  these  revisions.  Second, 
the  State  was  required  to  develop  a 
comprehensive  base  jrear  emission 
inventory  consistent  with  EPA  guidance. 
Rhode  Island  submitted  the  inventory 
and  is  presentiy  on  schedule  to  revise 
the  inventory  pursuant  to  EPA's 
comments.  Rhode  Island  hes  responded 
to  our  SIP  call  and  has  committed  to 
address  any  future  EPA  SIP  call 
requirements.  Hiey  have  allocated 
appropriate  resources  to  the  task  as 
evidenced  by  their  timely  response  to 
the  SIP  call. 

For  all  these  reasons  discussed  above 
we  are  approving  this  consent 
agreement,  an  amendment  to  the 
consent  agreement,  and  an  addendum  to 
the  consent  agreement  as  a  SIP  revision 
for  Providence  Metallizing  in  Pawtucket, 
Rhode  Island.  The  consent  agreement 
required  Providence  Metallizing  to  meet 
a  facility-wide  RACT  emission  limit 
over  a  24-hour  averaging  period.  The 
emission  limit  that  Providence 
Metallizing  is  required  to  meet  is  3.0, 3.5, 
or  4.3  pounds  of  VOC  per  gallon  of 
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coating  (minus  water)  and  is  defined  by 
the  type  of  coating  used. 

Other  specific  requirements  of  RACT 
determination  and  bubble  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NFR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

Final  Action:  EPA  is  approving  this 
consent  agreement  an  amendment  to 
die  consent  agreement  and  an 
addendum  to  the  consent  agreement 
submitted  as  a  SIP  revision  request  for 
Providence  Metallizing  in  Pawtucket 
Rhode  Island.  The  consent  agreement 
requires  Providence  Metalli^ng  to  meet 
a  facility-wide  RACT  emission  limit 
over  a  24  hour  averaging  period.  The 
emission  limit  that  Providence 
Metallizing  is  required  to  meet  is  3.0,  3.5, 
4.3  pounds  of  VOC  per  gallon  of  coating 
(minus  water]  and  is  defined  by  the  type 
of  coating  used. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Regtoter  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  fiY)m  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Eadi  request  for 
revision' to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  6. 1990. 
lliis  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  August  22. 1990. 
Julie  Belagai, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  00— Rhode  Island 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(35)  to  read  as 
follows: 

$52.2070    MentlficatfcNi  of  plan. 

***** 

(c)  •  *  * 

(35)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 


Rhode  Island  Department  of 
Environmental  Management  on  April  26, 
1990,  which  define  and  impose  RACT  to 
control  volatile  organic  compound 
emissions  from  Providence  Metallizing 
in  Pawtucket,  Rhode  Island, 
(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  April  26. 1990, 
submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 

(B)  An  administrative  consent 
agreement  (87-2-AP)  between  the 
Rhode  Island  Department  of 
Enviromnental  Management  and 
Providence  Metallizing  effective  July  24. 
1987. 

(C)  An  amendment  to  the 
administrative  consent  agreement  (87-2- 
AP)  between  the  Rhode  Island 
Department  of  Environmental 
Management  and  Providence 
MetaUizing  effective  May  4, 1989. 

(B)  An  addendum  to  the 
administrative  consent  agreement  (87-2- 
AP)  between  the  Rhode  Island 
Department  of  Enviromnental 
Management  and  Providence 
Metallizing  effective  April  24, 1990. 

(ii)  Additional  materials. 

Nonregulatory  portions  of  the  State 
submittal. 

3.  Section  52.2081  is  amended  by 
adding  the  following  entry  to  the  table. 
In  the  chart  below,  the  date  approved  by 
EPA  and  the  Federal  Register  citation 
will  be  the  publication  date  and  page 
citation  of  this  document. 

§52.2081    EPA-«pprov«d  EPA  Rhode 
Island  State  regulations. 
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40CFRPart716 

IOPTS-84014C;  FRL-3739-5] 

Tennlnation  of  Health  and  Safety  Data 
Requlrementa  for  1-Propanamine,  N- 
Propyl 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  EPA  is  terminating  the 
reporting  periods  for  the  chemical 
substance  1-propanamine,  AT-propyl- 
(CAS  No.  142-84-7)  by  amending  the 
sunset  date  on  the  hst  of  substances 
under  the  Toxic  Substances  Control  Act 
section  8{d)  model  Health  and  Safety 
Data  Reporting  rule,  40  CFR  part  716. 
redesignating  Aromatic  Cs  fraction  from 
a  mixture  to  a  substance,  and  making  a 
technical  amendment.  Pursuant  to  40 


CFR  716.65.  EPA  has  reviewed  all  of  die 
substances  listed  in  §  716.120  and 
determined  that  the  Agency  no  longer 
needs  continuing  health  and  safety  data 
reporting  on  1-propanamine,  AT-propyk 
Persons  who  briieve  that  EPA  shoidd 
not  terminate  (be  reporting  requirements 
for  this  substance  on  the  section  8(d) 
model  rule  may  notify  EPA  and  provide 
their  reasons. 

DATES:  This  nUe  becomes  effective  on 
December  5, 1990.  In  accordance  with  40 
CFR  23.5  (50  FR  7271).  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  standard  time 
on  September  20. 1900.  Written 
comments  must  be  submitted  on  or 
before  October  9. 1990. 
ADORCSSCS:  Submit  written  comments, 
identified  by  the  docket  control  niunber 
"OPTS-84014C."  in  triplicate  to:  TSCA 
Pubhc  Docket  Office  (TS-793], 
Environmental  Protection  Agency.  Rm. 
NE-G004. 401  M  St.  SW..  Washington, 
DC  20460. 

worn  RMrrNCR  inronMATiow  contact: 
Michael  M.  Stahl  Director, 
Environmental  Assistance  Office  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-545. 401 M  St,  SW.,  Washington.  DC 
20460.  Telej^HMe:  (202)  554-1404.  TDD: 
(202)  554-0551. 
SWPLBMBNTARV  INTONMATION: 

L  Background! 

Pursuant  to  section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
promulgated  a  model  Health  and  Safety 
Data  Reporting  Rule  (40  CFR  part  716). 
The  section  8(d)  model  rule  requires 
past  current  and  prospective 
manufactiuers,  importers,  and 
processors  of  listed  chemical  substances 
and  mixtures  (h«iceforth  referred  to  as 
substances)  to  submit  to  EPA  copies  and 
lists  of  impubhshed  health  and  safety 
studies  on  the  fisted  substances  that 
they  manufacture,  import  or  process. 
These  studies  provide  EPA  with  useful 
information  aad  have  provided 
significant  support  for  EPA's 
decisionmaking. 

By  adding  a  substance  to  part  716. 
EPA  triggers  the  section  8(d)  model 
rule's  reporting  requirements.  Past 
current  and  pn>spective  manufactiuers, 
importers,  and  processors  of  the  Usted 
substances  are  required  to  submit 
certain  information  at  the  time  the 
substance  is  listed.  Further  submissions 
are  required  of  diose  who  initiate  a 
study  of  the  listed  substance  or  who 
later  propose  to  manufacture,  import  or 
process  die  listed  sobstanoe  within  a  10- 
year  period  bank  die  effective  date  oi 
listing  the  substance  at  i  710.120. 
Section  710.6a^>  tenninates  these 


reporting  requirements  at  the  end  of  the 
10  years. 

In  addition  to  the  10-year  sunset 
provision,  EPA  has  instituted  a  biennial 
review  process,  as  stated  in  1 716.6S(b), 
to  identify  and  terminate  the  retorting 
periods  for  those  substances  for  whidb 
the  Agency  no  longer  needs  continued 
health  and  safefy  data  reporting  (40  CFR 
716.65(b)).  Pursuant  to  this  process,  the 
EPA  Office  of  Toxic  Substances 
requested  from  other  EPA  offices  and 
certain  other  Federal  agencies  aU 
reasonable  {ustifications  for  retaining 
each  substance  or  mixture  on,  or 
removing  each  substance  or  mixtiue 
from  the  list  at  i  716.120.  As  a  result 
EPA  has  determined  that  the  Agency's 
health  and  safefy  data  needs  no  longer 
justify  continued  health  and  safefy  data 
reporting  for  1-propanamine,  A^propyl-. 
Amending  the  reporting  sunset  date  for 
1-propanamine,  A^propyl-,  removes  the 
requirement  that  current  manufacturers, 
importers,  and  processors  of  the 
chemical  substance  must  notify  EPA 
whenever  they  initiate  a  study  of  the 
substance.  The  amended  sunset  date  for 
1-propanamine,  ^/-propyl-  will  be  the 
effective  date  of  diis  rule  December  5, 
1990,  and  will  terminate  section  8(d) 
reporting  for  this  substance.  However, 
any  manufacturer,  importer,  or 
processor  who  initiates  a  study  on  1- 
propanamine,  A^-propyl-  before  its 
amended  simset  date  must  notify  EPA  of 
the  study's  initiation  and  submit  the 
study  upon  its  completion  regardless  of 
the  completion  date  ({  716.65(c)).  EPA  is 
amending  the  reporting  sunset  date  for 
1-propanamine.  AT-propyl-  rather  than 
removing  the  reference  to  the  substance. 
EPA  may  at  some  bitvie  date 
promidgate  a  rule  in  which  the 
references  to  the  substances  with  past 
sunset  dates  will  be  eliminated. 

EPA  is  issuing  this  final  rule  widiout 
prior  proposal  in  accordance  with  40 
CFR  7ie.65(b).  This  final  rule  terminates 
the  reporting  period  for  1-propanamine, 
A^propyl-  December  5.  lOOa  Persons  are 
invited  to  comment  on  the 
determinations  presented  in  this 
document  If  a  reasonable  justification  is 
received  for  requiring  continued  health 
and  safefy  data  reporting  for  1- 
propanamine.  A^p^opyl-,  EPA  will,  by 
notice  pubUshed  in  the  Federal  Regtstar, 
withdraw  this  sunset  date  amendment 
prior  to  the  final  rale's  effective  date. 

n.  Amendnlents  to  40  CFR  716^120 

To  terminate  health  and  safefy  data 
reporting  on  1-propanamine.  A/'-propyl-. 
EPA  is  an»<w»«t»ng  the  unset  date  in 
1 716.120  to  Decembw  5. 19ea 

Secondly,  the  entire  mixture  entry  for 
aromatic  C»  fraction  chemicals  [fnm 
petroleum  refining)  will  be  removed 


from  S  716.120(14  and  will  be 
redesignated  to  1 7ie.l20(a)  as:  solvent 
naphdia  (petroletun).  ligiit  arom.  This 
complex  combination  is  treated  by£PA 
for  TSCA  purposes  as  a  diemical 
substance  (CAS  No.  64742-95-«y,  a 
complex  cond>ination  of  hydrocarbons 
obtained  from  the  distillation  of 
aromatic  streams  and  consists  mainly  of 
aromatic  hydrocarbons  having  carbon 
numbers  predominantfy  in  the  range  of 
approximately  C«  through  Ci«  cmd 
boiling  in  the  range  of  approximately 
135  •€  to  210  X  (Jbrs  T  to  410  T). 
Solvent  naphtha  (petroleum),  light  arom. 
is  a  designation  for  a  defined  process 
stream  agreed  to  by  EPA  and  the 
American  Petroleum  Institute  in  the 
"Candidate  .List  of  Chemical  Substances 
-  Addendum  l/Generic  Terms  Covering 
Petroleum  Refinery  Process  Streams"  in 
January  197&  This  redesignation  of 
aromatic  C*  to  solvent  naphtha 
(petroletun),  light  arom  does  not  change 
the  sunset  date  and  does  not  affect 
substantive  reporting  requirements. 

Third,  this  rule  corrects  the  spelling  of 
the  last  entry  under  the  category 
"Alkyltin  compoimds".  (CAS  number 
54849-38-6)  in  8  716.1^a).  The  correct 
spelling  is:  Mono  methyltin  tris(i8oocfyl 
mercaptoacetate)  Acetic  add.  2,2' .2"- 
((mediylstannyUdyne)tiis  (thio)]tris- 
triisoocfyl  ester. 

m.  Roleasaking  Reoocd 

EPA  has  estabUshed  a  public  record 
for  this  rulemaking  (docket  control 
number  OTTS-84014C).  This  record 
includes  basic  information  considered 
by  EPA  in  developing  this  rule.  A  pubUc 
version  of  this  record  containing 
nonconfidential  materials  is  availaUe 
for  reviewing  and  copying  from  8  a  jn.  to 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
die  TSCA  PubUc  Docket  Office,  located 
in  Rm.  NE-G004, 401 M  St,  SW.. 
Washington.  DC. 

IV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  s  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  diis  rule  is  not  major  because  it  will 
not  have  an  effect  of  $100  million  or 
more  on  the  economy.  It  is  not 
anticipated  to  have  a  significant  effect 
on  competition,  costs,  or  prices.  This 
nde  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB>as 
required  under  Executive  Order  1220L 
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B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  605(b]).  EPA  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  This 
determination  is  based  upon  this  rule's 
elimination  of  some  prospective 
reporting  burdens. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  as  defined  by 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq..  and  Controlling  Paperworic 
Burdens  on  the  PubUc.  5  CFR  part  1320. 
This  rule  terminates  some  existing 


reporting  requirements  previously 
approved  by  0MB  under  OMB  control 
number  2070-0004. 

List  of  Subjects  in  40  CFR  Fart  716 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Health  and 
safety.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1990. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  716  is  amended 
as  follows: 


PART  716-(  AMENDED] 

1.  The  authority  citadon  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2807(d). 

2.  In  5  716.120(a)  by  revising  the  entry 
for  CAS  number  142-84-7  and  adding 
CAS  number  entry  64742-95-6  to  read  as 
follows: 

9716.120   SubstancMandHstsdmlxturM 
to  wttlcti  tlito  suttpart  appHM. 


(a) 


CASNumb«r 


Suttstance 


SpacW 
Exemptions 


EfVscSvo 
Oats 


Sunset  DsM 


142-84-7.. 


64742-9S.S. 


S  716.120    [AlMfldsd] 

3.  In  §  716.120  by  removing  and 
reserving  paragraph  (b). 

S  716.120   [Amanded] 

4.  In  S  716.120(c)  by  correcting  the 
spelling  of  the  last  chemical  substance 
under  die  alkyltin  compoimds  category 
to  read  as  follows:  Mono  methyltin 
tris(isooctylmercaptoacetate)  Acetic 
add.  2.2',2"- 

[(methylstannylidyne)tri8(thio)]tris* 
triisooctyl  ester. 

[FR  Doc.  90-20646  Filed  9-5-90;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Parti 

(FCC  90-261] 

Administrative  Practice  and  Procedure 

AOMCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


;  This  order  amends  sections 
1.115, 1.245  and  1.301  of  the 
Commission's  rules  regarding  review  of 
decisions  by  presiding  officers  denying 
motions  to  disqualify  themselves  firom 
adjudicatory  proceedings.  Under  the 
rule  amendments  adopted  here,  review 
of  such  decisions  must  be  sought 
through  the  filing  of  an  interlocutory 


1-Propanafnine,  Mpropyl-. 

*  •  •  •  < 

Solvent  napMtw  (petroleum),  ligtrt  arom. . 


3/7/66 
2/13/84 


12/5/90 
2/13/94 


appeal  as  a  matter  of  rij^t.  This  action 

will  help  to  expedite  the  Commission's 

adjudicatory  process. 

EFFECTIVE  DATE:  September  6, 1990. 

ADDRESSES:  Federal  Communications 

Commission,  1919  M  Street  NW.. 

Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Coffinan,  (202)  632-7220. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  August  20. 1990;  Released: 
August  30. 1990 

In  the  Matter  of  Amendment  of  {§  1,115, 
1.245  and  1.301  of  the  Commission's  Rules 
and  Regulations  Regarding  Review  of 
Motions  to  Disqualify  Presiding  Officer,  FCC 
90-291. 

By  the  Commission: 

1.  By  this  Order,  the  Commission 
amends  its  procedures  regarding  review 
of  decisions  by  presiding  officers 
denying  motions  to  disqualify 
themselves  bom  adjudicatory 
proceedings.  Under  existing  Commission 
rules,  review  of  such  decisions  must  be 
sought  immediately  through  the  filing  of 
an  exception  with  the  Commission,  and 
the  hearing  is  suspended  pending  a 
ruling  by  die  Commission.*  Under  the 
rule  amendments  adopted  here,  review 
of  such  decisions  must  be  sought 
through  the  filing  of  an  interlocutory 
appeal  as  a  matter  of  right.*  To 


minimize  delay  in  the  conduct  of 
adjudication  proceedings,  such  appeals 
will  be  heard  by  the  Review  Board,  and 
the  hearing  will  be  suspended  only  until 
the  Review  Board  issues  its  decision. 
Immediate  Commission  review  of  a 
denial  of  the  appeal  may  be  sought 
through  the  filing  of  an  application  for 
review  of  the  Review  Board's  decision, 
but  the  hearing  will  not  be  automatically 
suspended  pending  Commission 
review.' 

2.  Authorify  for  this  amendment  is 
contained  in  sections  4(i),  4(j),  5(c)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.*  Because  the 
amendment  relates  to  matters  of  agency 
organization,  procedure  and  practice, 
the  notice  and  comment  and  effective 
date  provisions  of  the  Administrative 
Procedure  Act  are  inapplicable." 


>47CFRl.24S(b)(3),(4). 
*  47  CFR  1.301(8). 


*  To  be  consistent  %vith  existing  Commission 
practice,  see  WWOR-V,  Inc^  FCC  90-222  (adopted 
lune  13, 1990),  we  are  amending  f  1.115(e)  of  tlw 
Rules,  47  CFR  1.115(e),  lo  make  dear  that 
applications  for  review  of  Review  Board  decisions 
denying  interlocutory  appeals  filed  as  a  matter  of 
rij^t  (which  will  now  include  appeals  of 
disqualification  denials)  may  be  filed  upon  the 
Review  Board's  denial  of  the  interlocutory  appeal, 
and  need  not  await  the  Board's  decision  on  review 
of  an  Initial  Decision.  We  are  also  correcting  a 
reference  in  1 1.115(e)  to  the  Review  Board's 
delegated  authority. 

«  47  U.S.C  154(i).  154(j),  lS5(c).  and  303(r). 

*  5  U.S.C  5S3(b)(A),  S53(d). 


3.  Accordingly,  it  is  ordered.  That 
{§1.115. 1.245  and  1.301  of  Uie 
Commission's  Rules  and  Regulations  are 
amended  as  set  forth  below.  Effective 
upon  publication  in  the  Federal  Register. 

list  of  Subjects  in  47  CFR  Part  1 

Federal  Commimications  Commission. 

Donna  R.  Saaitvi 

Secretary. 

Administrat^e  practice  and 
procedure. 

Rule  Changes' 

Tide  47  of  the  Code  of  Federal 
Regulations,  part  1,  is  amended  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authorify  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4, 303. 48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154, 303:  Implement  5 
U.S.C  552,  unleas  otherwise  noted. 

S  1.1 15    [AmJidMll 

2.  Section  1.115(e)(1)  is  amended  by 
removing  the  last  sentence  thereto  and 
replacing  it  to  read  as  follows: 
"Applications  for  review  of  interlocutory 
rulings  made  by  the  Review  Board  [See 
§S  0365  of  tiiis  chapter,  1.301)  of  tiiis 
part  shall  be  Med  only  as  part  of  the 
application  for  review  of  the  Board's 
final  decision,  except  that  applications 
for  review  of  rulings  by  the  Board 
pursuant  to  S  1.301(a)  of  this  part  may  be 
filed  separately  after  such  nding  by  die 
Board." 

3.  Section  1.245  is  amended  by 
revising  paragraphs  (b)(3),  (b)(4),  (b)(5) 
and  (b)(6)  to  read  as  follows: 

S  1.245    Dtoqiflimcation  Of  presiding 
officer. 


(b)  *  •  * 

(3)  The  person  seeking 
disqualification  may  appeal  a  ruling  of 
disqualification,  and,  in  that  event,  shall 
do  so  at  the  time  the  ruling  is  made. 
Unless  an  appeal  of  the  ruling  is  filed  at 
this  time,  the  right  to  request  withdrawal 
of  the  presiding  officer  shall  be  deemed 
waived. 

(4)  If  an  appeal  of  the  ruling  is  filed, 
the  presiding  officer  shall  certify  the 
question,  together  with  the  affidavit  and 
any  response  filed  hi  connection 
therewith,  to  the  Review  Board.  The 
hearing  shall  be  suspended  pending  a 
ruling  on  the  question  by  the  Board. 

(5)  The  Board  may  nde  on  the 
question  without  hearing,  or  it  may 
require  testimony  or  argument  on  the 
issues  raised. 

(6)  The  affidavit,  response,  testimony 
or  argument  thereon,  and  the  Board's 


decision  shall  be  part  of  the  record  in 
the  case. 

•       •       *       *       * 

4.  Section  1.301  is  amended  by  adding 
paragraph  (a)(3)  to  read  as  follows: 

{ 1.301    Appeal  from  preaidhig  officer's 
hiterlociitory  ruling;  effective  date  of  niNng. 

(a)  •  *  * 

(3)  If  the  presiding  officer's  ruUng 
denies  a  motion  to  disqualify  the 
presiding  judge,  the  ruling  is  appealable 
as  a  matter  of  right 
***** 

[PR  Doc.  90-20877  Filed  9-5-90;  8:45  am] 
BiLUNQ  COM  sria-oi-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1016-AB31 

Endangered  aiKl  Threatafwd  Wildlife 
and  Plants;  Determination  of 
Endangered  Statu*  for  the  Pallid 
Sturgeon 

AOENCV:  Fish  and  WildUfe  Service, 
Interior. 

Acnon;  Final  rule. 

summary:  The  Service  determines  die 
pallid  sturgeon  [Scaphirhynchua  albus) 
to  be  an  endangered  species  imder 
authorify  of  the  Endangered  Species  Act 
(Act)  of  1973.  Critical  habitat  is  not 
being  designated.  The  pallid  sturgeon  is 
a  large  fish  known  only  to  occur  in  the 
Missouri  River,  the  Mississippi  River 
downstream  of  the  Missouri  River,  and 
the  lower  Yellowstone  River.  The 
species  is  threatened  through  habitat 
modification,  apparent  lack  of  natural 
reproduction,  commercial  harvest,  and 
hybridization  in  parts  of  its  range.  This 
rule  identifies  the  taxon  as  one  in  need 
of  conservation,  implements  protective 
measures,  and  makes  available  recovery 
measures  provided  by  the  Act. 

EFFECTIVE  DATE:  October  9, 1990. 

addresses:  The  complete  file  for  Uiis 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  in  the  office  of  the  Missoiui  River 
Coordinator,  Fish  and  Wildlife 
Enhancement,  U,S,  Fish  and  Wildlife 
Service,  P.O.  Box  986,  Pierre,  South 
Dakota  57501. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Kent  D.  Keenlyne,  Missouri  River 
Coordinator,  at  the  above  address, 
telephone  (605)  224-8603. 


SUPMXMBITARV  MFONMATION: 
Background 

The  pallid  sturgeon  was  first 
described  by  S.A.  Forbes  and  R£. 
Richardson  in  1905  from  nhie  specimens 
collected  from  the  Mississippi  River 
near  Grafton,  Illinois,  in  Jime  1904 
(Forbes  and  Richardson  1905).  Known 
locally  as  the  white  sturgeon,  they 
named  it  Parascaphirhynchus  albus  and 
suggested  it  be  considered  as  its  o%vn 
genus.  Later  classifications,  however, 
placed  it  in  the  genus  Scaphirhynchus 
where  it  has  remained  (Bailey  and  Cross 
1954). 

The  pallid  sturgeon  has  a  flattened, 
shovel-shaped  snout;  long,  slender,  and 
completely  armored  caudal  peduncle; 
and  lacks  a  spiracle  (Smith  1979).  The 
principal  features  distinguishing  the 
pallid  sturgeon  from  the  darker 
shovetnose  sturgeon  are  the  absence  of 
bony  plates  on  the  belly,  24  or  more  anal 
fin  rays,  37  or  more  dorsal  fin  rays,  and 
inner  barbels  imder  the  snout  that  are 
much  shor.wf  than  outer  barbels  with 
the  inner  barbels  less  than  6  times  the 
length  of  the  head  (Pflieger  1975).  As 
with  other  sturgeon,  the  mouth  is 
toothless,  protrusible,  and  far  imder  the 
snout  while  the  skeletal  structure  is 
primarily  cartilaginous  (Gilbraith  et  al. 
1988).  It  is  one  of  the  largest  fish  found 
in  the  Missouri-Mississippi  River 
drainage  with  specimens  approaching  39 
kilograms  (65  pounds)  being  reported 
(Gilbraid)  et  al.  1988). 

Pallid  sturgeons  require  large,  turbid, 
free-flowing  riverine  habitat  with  rocky 
or  sandy  substi-ate  (Gilbraid)  et  al.  1988). 
They  are  well  adapted  to  life  on  the 
bottom  and  inhabit  areas  of  swifter 
water  than  does  the  related  but  smaller 
shovelnose  sturgeon  (Forbes  and 
Richardson  1909:  Carlson  et  al.  1985). 

The  range  of  the  pallid  sturgeon  is 
primarily  die  Missouri  River  and  the 
Mississippi  River  downstream  of  the 
junction  with  the  Missouri  River 
(Gilbraitii  et  al.  1988).  Sightings  have 
been  reported  from  the  mouth  of  the 
Mississippi  to  the  mouth  of  the  Missouri 
(1,860  kilometers  or  1,154  miles),  from 
the  mouth  of  the  Missouri  to  Fort 
Benton,  Montana  (3,330  kilometers  or 
2,065  miles),  and  in  the  lower  320 
kilometers  (200  miles)  of  die 
Yellowstone  River.  Sightings  have 
occasionally  come  from  near  the  mouths 
of  large  tributaries  to  the  Mississippi 
River  (Big  Sunflower  River  and  the  St. 
Francis  River)  and  Missouri  River 
(Kansas  River  and  Platie  River); 
however,  these  are  rare  and  may  be  due 
to  the  fish  utilizing  imusual  flow 
conditions  (Cross  1967).  The  total  length 
of  its  range  is  approximately  5,725 
kilometers  (3,550  miles)  of  river. 
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A  review  of  tbe  fiteratore  shows  ■ 
sharp  dedine  in  paHid  sturgeon 
observaHons  over  the  range  of  the 
species  and  especially  so  tai  the  Missoari 
River  kmmt  Gavins  Point  Dam  to  the 
headwaters.  In  the  tBtfft,  500 
observatians  nvme  ssade  (La.,  an 
average  of  50  per  year):  in  the  lOTCs.  200 
observatiflns  (Le^  an  average  of  21  per 
year):  ^id  in  the  1980's,  06  observations 
(i.c  aa  average  ot  about  7  per  year) 
over  the  entire  5,725  kikMieters  (3,550 
miles)  of  range.  The  decline  of  the 
species  appears  to  correspond  with 
expanded  coomiercial  harvest  while, 
during  the  same  rtme,  recruitmeflt  began 
to  faiL  The  decline,  however,  also 
follows  the  extensive  developments  ot 
the  1950's  md  1960*8  of  the  Missouri  and 
Mississippi  rivers.  Deacon  et  al.  (1979), 
Kallemeyn  (1983),  and  Gilbraith  et  aL 
(1988)  all  pttribote  the  decline,  either 
directly  or  indirectly,  to  habitat 
modification.  Factcvs  include  physical 
bloddng  of  normal  BMvemoit  patterns 
of  die  fish  by  construction  of  the  big 
dams;  alteration  of  water  quality  and 
temperature:  alteration  of  flows  whidi 
may  affect  reproduction,  timing  of 
reproduction,  or  food  sources:  alteration 
of  previous  spawning  habitats:  reduction 
of  habitat  diversity;  and  reduced 
productivity  of  the  river  systems. 

Dr.  Kficbael  D.  Zagata.  on  behalf  of 
the  National  Audubon  Society, 
petitioned  the  Service  to  list  the  paHid 
sturgeon  as  "dneatened"  in  an  April  17. 
1978  letter.  The  Service  responded  Uiat 
the  petitioner  did  not  supply  sufficient 
substantial  evidence  of  the  threats  to 
permit  it  to  move  directly  on  the  petition 
and  informed  the  petitioner  that  it  was 
gathering  status  data  on  this  and  several 
other  species.  On  December  30, 1962.  the 
Service  included  the  pallid  sturgeon  in  a 
notice  of  reivew  published  in  the 
Fedsfsl  Register  (47  FR  58456).  This 
notice  addressed  vertebrate  species  diat 
were  currently  under  review  for  listing 
as  endangered  or  threatened,  and 
indicated  that  substantial  information 
was  available  to  support  die  biological 
appropriateness  of  pn^wsing  to  list  this 
spedes  as  endangered  or  threatened.  On 
June  10. 1908,  a  petition  was  received  by 
the  Service  from  Peter  Carrels  on  bdiatf 
of  the  Dakotah  Chapter  of  the  Sierra 
Club  requesting  that  the  pallid  sturgeon 
be  listed  as  an  endangerd  species 
throaglKMit  its  range.  A  positive  fimMng 
on  di^  petition  was  made  in  September 
1968  and  sobsetioently  published  by  the 
Service  fai  the  February  23, 1908,  Federal 
Register  (54  FR  7813).  On  August  30. 
1988(54  FR  3S801),  die  Service  provided 
notificatioa  that  the  petition  was 
warranted  and  proposed  lo  list  the 
paHid  sturgeon  as  endangered 


throoghont  its  range  and  asked  for 
information  relevant  to  a  final 
determination.  On  November  8, 1989.  the 
Service  extended  the  comment  period 
on  the  proposed  rule  fiom  October  30, 
1989  to  November  30, 1989  (Federal 
Register  54  FR  46590). 

Summary  of  Comments  and 
ReconunendatioBs 

In  the  February  23. 1900,  Federal 
Registsr  (54  FR  7813)  notice  of  finding  on 
the  petition  to  list  the  pallid  sturgeon 
and  in  the  August  30, 1989,  proposed 
rule  (54  FR  35901),  and  associated 
notificationa,  aU  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  proposed  and  final 
nde.  Appropriate  State  agencies,  county 
govenunents.  Federal  agencies, 
scientific  organziations.  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  the  Omaha 
World  Herald  (NE)  on  September  18, 
1989;  the  Kansas  City  Star  and  Times 
(MO)  on  September  19, 1989;  die 
Southeast  Missourian  (MO),  the  Sioux 
Falls  Argus  Leader  (SD),  and  the 
Bismarck  Tribune  (ND)  on  September 
20. 1989;  die  Daily  Capitol  Journal  (SD) 
and  die  Williston  Daily  Herald  (ND)  on 
September  21, 1989:  the  Billings  Gazette 
(MT),  the  Helena  Independent  Record 
(MT),  die  Great  Falls  Tribune  (MT).  and 
the  Rapid  City  Journal  (SD)  on 
September  22, 1989;  the  Forum  (ND)  on 
September  25, 1989;  the  State  Times 
(LA),  the  Sunday  Advocate/Morning 
Advocate  (LA),  and  the  Arkansas 
Gazette  (AR)  on  September  27, 1969;  the 
Randolph  County  Herald  Tribune  (IL) 
and  the  Arkansas  Democrat  (AR)  on 
September  28, 1989;  the  Courier-Journal 
(KY)  on  September  29, 1969;  die  Times 
Pacayune/States  Item  (LA)  on 
September  30, 1989;  and  the  Clarion 
Ledger  (MS)  on  October  5, 1989,  all  of 
which  invited  general  public  comment. 
An  extension  of  the  comment  period  to 
November  30, 1969,  was  published  in  the 
Fedaral  Register  on  November  8, 1989 
(54  FR  46590).  The  notification  of  die 
extension  of  the  comment  period  also 
was  published  in  the  aforementioned 
newspapers  in  November. 

During  die  comment  period  on  the 
proposed  rale,  totaling  approximately  3 
months,  46  cmnments  on  listing  were 
received.  Of  the  comments  redeved,  19 
(41  percent)  supported  Hsting,  24  (52 
percent)  were  neutral,  and  3  (7  percent) 
were  opposed.  These  comments  and  the 
concerns  raised  following  the  notice  of 
petition  finding  are  discussed  below. 

Support  for  the  listing  proposal  was 
voiced  by  two  Governors,  eight  State 
game  and  fish  agendes,  two  Federal 


agencies  or  divisions,  one  nonwiUDfe 
State  agency,  and  six  cmiservation 
organizations  (or  branches  thereof). 

Oppositi<m  to  listing  was  voiced  irom 
two  farm  organizations  and  one  State 
legislative  ofiidaL  A  number  of  State 
and  Federal  agendes  and  organizations 
submitted  comments  regarding  the 
possible  effects  that  listing  and. 
particularly,  designation  of  critical 
habitat,  mi^t  have  on  planned  activities 
and  development.  Connnents  obtained 
during  the  comment  periods  are 
combined  in  the  following  discussion. 
Comments  or  questions  about  the  rule 
were  grouped  into  a  number  of  general 
issues,  depnding  on  content.  These 
issues  and  die  Service's  response  to 
each  are  Usted  below. 

Issue  1:  One  commenter  questioned 
whether  adequate  information  was 
available  to  document  a  decline  in  pallid 
sturgeon  numbers.  Another  questioned 
whether  sightings  were  a  reliaUe 
indicator  of  abundance,  and  another 
suggested  that  fiitiire  work  will  be 
necessary  to  better  define  the  causes  of 
the  dedine. 

Response:  One  of  the  problems 
experienced  12  years  ago,  when  die 
species  was  first  petitioned  fm  listing, 
was  the  inability  to  document 
population  declLnes  through  scientific 
studies  that  had  been  directed 
spedfically  at  the  pallid  sturgeon.  Since 
that  time,  the  work  by  Kallemeyn  (1983) 
and  Gilbraith  et  aL  (1988),  summarized 
much  of  the  existing  information  on 
population  status  available  through 
printed  reports  and  personal  contact 
with  appropriate  State  and  Federal 
agendes  for  data.  Both  works  conduded 
that  poptdatioiu  had  declined  and  were 
declining.  In  our  efforts,  we  reviewed 
comparable  catch-per-effort  data 
(particularly  in  the  Upper  Missouri  River 
System)  which  fairly  deariy  indicated 
that  paUid  populations  had  declined 
considerably  over  die  last  10  to  20  years. 
In  some  areas,  particulariy  in  the 
reservoir  systems,  populations  had 
declined  dramatically  or  had  even  been 
extirpated.  The  sighting  records  referred 
to  are  a  valid  indicator  of  population 
numbers  since  these  were  gathered  fit)m 
scientific  reports,  State  and  Federal 
resource  agency  field  data  reports,  or 
public  reports  (e.g.,  fishermen)  which 
were  verified  by  State  or  Federal 
resource  personnel.  Reports  fiom  the 
last  10  to  15  years  are  unlikely  to 
understate  abundance,  for 
sophistication  in  collecting  equipment, 
more  effective  study  techniques,  and 
generally  increased  intensity  of 
sampling  within  the  range  in  recent 
years  should  have  located  this  relatively 
large  fish,  if  present  in  any  kind  of 


abundance.  We  are  confident  that  the 
fish  has  suffered  dramatic  declines 
throughout  its  range.  Durii^  the 
comment  period.  9  of  the  fish  and 
wildlife  agencies  within  the  13-State 
range  of  the  species  supported  listing  of 
the  species  as  endangered.  The  other 
four  States  did  not  submit  comments  but 
already  have  the  fish  listed  as  rare  or 
endangered  in  their  own  State  program. 
Studies  have  begun  and  will  continue  in 
attempts  to  determine  specific  reasons 
for  population  declines  and  what  can  be 
done  to  remedy  further  declines. 

Issue  2:  One  commenter  observed  that 
regulatory  mechanisms  are  available 
within  the  States  to  limit  harvest; 
another  suggested  that  education  of 
State  agencies  was  needed  to  protect 
the  species:  and  another  offered  that 
stiff  State  penalties  might  be  more 
effective  than  listing  to  protect  the  fish. 

Response:  Most  States  within  the 
species  range  have  developed 
prohibitions  against  keeping  pallid 
sturgeon  that  are  caught.  However,  not 
all  States  presentiy  have  such 
provisions  nor  are  the  penalties  for 
taking  as  substantial  as  they  would  be  if 
the  fish  were  listed  under  the 
Endangered  Species  Act  (Act).  The 
present  plight  is  not  so  much  that 
overharvest  is  occurring  but  rather,  that 
any  harvest  now  further  depletes  a 
population  that  is  not  replenishing  itself. 
There  is  an  ongoing  effort  among  some 
of  the  States  to  coordinate  their  rules 
regarding  protection  for  the  fish.  While 
strong  rules  prqhibiting  harvest  are  an 
important  tool  for  slowing  the  process, 
enforcement  alone  will  not  correct 
habitat  problems  affecting  reproduction 
and  other  life  requisite  needs. 
Enforcement  can  play  an  important  role 
in  slowing  the  bss  of  pallid  sturgeon 
within  its  range,  and  we  have  every 
confidence  that  each  of  the  States 
involved  will  do  their  best,  from  the 
regulatory  standpoint,  to  assist  in 
insuring  that  the  species  will  survive. 

Issue  3:  Two  commenters  questioned 
whether  Federal  listing  could  correct  the 
plight  of  the  psUid  sturgeon;  another 
mentioned  that  there  is  little  Federal 
land  along  the  lower  Mississippi,  which 
would  limit  the  effectiveness  of 
consultation;  and  another  questioned 
whether  consultation  could  improve  the 
welfare  of  the  species. 

Response:  The  observation  is  correct 
that  Federal  listing,  in  itself,  does  not 
correct  the  problems.  However,  Federal 
listing  triggers  the  protections  of  the  Act, 
such  as  section  7  consultation  on 
Federal  activities.  The  entire  present 
range  of  this  species  is  classified  as 
navigable  waters  of  the  United  States 
and,  as  a  result  is  subject  to  several 
Federal  permit  review  processes  which 


may  require  consultation.  Nearly  all  the 
range  is  operated  as  either  a  Federal 
multiuse  water  project  or  is  maintained 
by  the  Federal  Government  as  a 
navigation  project  which  allows  the 
opportunity  for  consultation.  Listing 
mandates  Federal  consultation  on  any 
adverse  effects  to  insure  that  any  action 
authorized,  funded,  or  carried  out  by  the 
Federal  agency  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species.  Furthermore,  the  Act 
specifies  that  all  Federal  agencies  shall 
utilize  their  authorities  in  furtherance  of 
the  purposes  of  the  Act  by  carrying  out 
programs  for  the  conservation  of  listed 
species. 

Issue  4:  One  commenter  indicated  that 
there  has  never  been  documentation  of 
any  pallid  sturgeon  spawning;  and 
another  offered  that  man  cannot  control 
whether  or  not  they  will  reproduce 
naturally. 

Response:  It  is  obvious  that  paUids 
must  have  reproduced  natitfally  at  one 
time  if  specimens  exist  today.  At 
present,  there  are  no  documented  pallid 
sturgeon  spawning  locations.  One 
problem  is  that  no  identification  keys 
presently  exist  to  distinguish  pallid 
sturgeon  fry  or  to  separate  them  from  its 
close  relative,  the  shovelnose  sturgeon. 
Collections  made  in  1989  from 
shovelnose  spawned  in  captivity  will 
allow  shovelnose  by  to  be  described  at 
various  stages  of  development  in  order 
that  they  can  be  differentiated  bom 
young  paUids.  A  lack  of  youthful 
specimens  in  the  wild  in  recent  years 
may  be  an  indication  that  they  are  not 
reproducing  today  making  sampling  for 
eggs  or  fry  fruitless;  or  it  could  mean 
that  some  spawning  is  occurring,  but  the 
young  fish  are  disappearing  for  some 
reason  (predation,  contaminants,  etc.) 
before  they  are  old  enough  to  be 
distinguished  as  pallid  sturgeon.  Studies 
are  underway  to  determine  reproduction 
requirements  of  the  species,  and,  once 
known,  we  may  have  the  opportunity  to 
rectify  or  create  situations  where 
natural  reproduction  and  recruitment 
can  occur. 

Issue  5:  One  commenter  observed  that 
the  hybridization  problem  with  the 
shovelnose  sturgeon  may  be  caused  by 
an  overlap  of  reproductive  periods; 
another  offered  that  human  intervention 
will  not  control  hybridization;  and 
another  observed  that,  perhaps  this  is 
nature's  way  of  filling  in  a  presumably 
vacated  niche  if  the  pallid  becomes 
extinct 

Response:  It  is  obvious  that  the  two 
species  utilize  similar  spawning  habitat 
(if  not  the  same)  in  order  to  hybridize.  It 
also  is  obvious  that  the  two  species 
were  separated  by  time  or  other 
parameters  different  enough  in  the  past 


if  using  the  same  area,  to  maintain 
themselves  as  distinct  species.  The 
literature  suggests  that  the  pallid  may 
have  normally  spawned  later  than  the 
shovelnose  (as  the  first  commenter 
infers)  or  was  more  prone  to  utilize 
faster  waters  or  more  main  channel 
substrates  for  spawning  than  the 
shovelnose.  Schmulbach  (1974),  who  has 
worked  extensively  with  sturgeon  and 
other  species  on  the  Missouri  River, 
indicates  that  hybridization  is  a 
phenomenon  that  occurs  in  association 
with  a  modified  (or  "hybridized") 
habitat  In  his  early  1970'8  studies,  he 
concluded  that  the  increased  incidence 
of  hybridization  in  the  Missouri^ 
associated  with  the  hybridization  of  the 
habitat.  In  contacting  Doug  Carlson, 
Missouri  Conservation  Department 
(pers.  comm.  1989),  who  did  much  of  the 
sturgeon  work  in  Missouri  where 
significant  hybridization  was  reported,  it 
was  learned  that  pallid  hybrids  were 
spawned  in  the  late  1960'8  and  early 
1970*8.  This  time  period  corresponds 
either  with  or  immediately  after  much  of 
the  final  channelization  work  that  was 
accomplished  on  the  Missouri 
downstream  of  the  lowermost  dam. 
Human  intervention  by  habitat 
alteration  likely  was  responsible  for  the 
significant  amount  of  hybridization 
noted  by  forcing  both  species  to  jointly 
utilize  a  greatly  diminished  suitable 
spawning  area,  while  temperature 
regimes  also  were  altered  sufficientiy  to 
interrupt  the  normal  spacing  of 
spawning,  so  that  more  overlap  occurred 
resulting  in  hybridization.  Man's 
intervention  likely  led  to  the  problem 
and,  presumably,  could  be  utilized  to 
reverse  that  situation  as  well.  The 
hybrids  were  found  to  be  infertile 
(Carlson,  pers.  comm.  1989),  which 
means  they  will  compete  for  food  with 
the  pure  strain  but  will  not  be  able  to 
contribute  to  the  support  of  this  or  other 
sturgeon  populations. 

Issue  6:  Two  commenters  identified  a 
need  to  resolve  identification  problems 
between  the  pallid  and  shovelnose 
sturgeons,  and  one  expressed  concern 
about  the  possible  need  to  list  the 
shovelnose  sturgeon  as  "threatened  due 
to  similarity  of  appearance"  due  to  its 
close  resemblance  to  the  pallid. 

Response:  The  two  species  have  a 
strong  resemblance  in  body  shape  and 
both  have  a  flattened,  shovel-like  nose. 
However,  there  are  a  number  of 
characteristics  that  can  be  used  to 
distinguish  between  the  two  species  (see 
description  in  "Background"  section). 
For  the  lay  person,  the  lighter  color  and 
larger  size  of  the  pallid  are  signals  that 
the  fish  is  not  the  more  common 
shovelnose.  Some  notice  that  it  is  not  as 
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rough  as  the  proportionately  higher 
scaled  (seated)  shovdnose.  Some 
really  notice  that  the  oose  appears 
longer  in  the  pallid  stuigetm.  and  some 
notice  differcsioes  in  the  barbel  lengths 
between  the  twa  Perhaps  the  easiest 
and  most  rehable  characteristic  to 
distinguish  the  two  is  to  examine  the 
barbels.  The  pallid  has  its  fleshy  barbds 
located  about  <me-third  of  the  distance 
from  the  month  to  the  end  of  its  nose, 
while  the  barbels  of  the  shovelnose  are 
nearly  an  equal  distance  between  mouth 
and  nose.  The  inner  barbels  of  the  palhd 
are  often  slighdy  ahead  of  the  outer 
barbels  and  only  about  half  as  long, 
while  the  ^ovelnose  has  barbels  in  a 
nearly  straight  line  with  all 
approximately  the  same  length.  We 
believe  that,  with  assistance  from  the 
respective  State  agencies,  those 
relatively  few  fishermen  that  fish  for 
stiHgeon  win  be  able  to  readily 
distinguish  between  the  two  q>ecies. 

Issue  7:  One  commenter  wondered 
whether  viable  pallid  sturgeon 
populations  stiU  exist;  and  another 
wondered  whether  the  species'  decline 
may  be  a  natural  evolutionary  process 
eventually  leading  to  extinction. 

Response:  The  question  of  whether 
any  viable  pallid  populations  still 
remain  is  one  we  ask  ourselves.  Last 
year,  efforts  were  begun  to  develop 
techniques  to  artifically  propagate  and 
raise  its  closest  relative,  the  shovebiose 
sturgeon,  as  a  surrogate  species  for 
developing  propagati(Hi  tedmiques  for 
the  pallid.  Biologists,  for  2  years,  have 
been  developing  techniques  to  better 
locate  and  capture  the  pallid  sturgeon  in 
anticipation  of  success  in  possibly 
artifidaUy  propagating  the  species. 
Since  the  species  has  persisted  for 
literally  thousands  of  years,  and  no 
broad  climatic  conditions  or  other 
significant  natural  changes  have 
occurred  diroughout  the  range  of  the 
species,  it  is  highly  unlikely  that  the 
recent,  relatively  rapid  decline  in  the 
species  is  a  natural  phenomenon. 

Issue  8:  One  commenter  asked  about 
additional  observations  in  the  St. 
Francis  River,  Arkansas;  and  two  odters 
provided  mfomation  about  possible 
sightings  in  the  upper  Misussippi  and 
lower  Ohio  rivers. 

Response:  Over  the  years  there  have 
been  several  reports  of  pallid  sturgeons 
observed  off  the  mainstem  Missouri  and 
Mississippi  rivers.  One  report  occurred 
in  1966  on  the  lower  St.  Francis  River  in 
Arkansas,  one  report  in  19B7  from  12 
miles  northwest  of  Satartia  in  the  Big 
Sunflower  River  in  Mississippi,  five 
reports  from  the  lower  40  miles  of  the 
Kansas  River  in  1952.  and  one  report 
about  21  miles  op  the  Platte  River  in 
1979i  One  commenter  indicated  that 


ihen  have  been  unsubstantiated  reports 
in  the  lower  Ohio  Riv»  close  to  the 
Mississtpin:  and  another  reported  a 
possible  1982  observation  by  a 
commercial  fisherman  near  die  town  of 
Louisiana.  Missouri,  on  the  Mississippi, 
about  70  miles  upriver  of  the  mouth  of 
the  Missouri.  Most  of  the  these 
o&tream  reports  have  occurred  under 
special  circumstances  of  high  flow 
conditions.  Each  of  the  locations  noted, 
however,  does  have  access  to  one  of  the 
two  large  rivers  which  are  considered 
the  usual  habitat  for  the  species.  This 
Usting  will  protect  the  species 
throughout  its  13-State  range,  wherever 
found. 

Issue  tk  Seven  ccnnmenters  expressed 
concern  about  what  impact  listing  may 
have  on  various  activities.  Concerns 
included  a  possible  impact  on  power 
generation,  pesticide  labeling 
restrictions  by  the  Environmental 
Protection  Agency,  water  management, 
beneficial  uses  of  water,  impacts  to 
irrigation  water  use  or  returns,  impacts 
to  mining  activities,  and  possible 
impacts  to  future  powerplant  sitings. 

Response:  Although  these  comments 
are  not  relevant  to  the  determination  of 
whether  the  species  is.  indeed, 
threatened  or  endangered  and,  thus, 
should  or  should  not  be  listed,  the 
Service  duly  notes  these  concerns.  It  is 
premature  at  this  time  to  discuss  what 
changes  may  need  to  be  made,  if  any,  to 
these  activities  to  protect  the  pallid 
sturgeon;  they  will  be  addressed  if  and 
when  consultation  is  initiated  on  a 
Federal  action. 

Issue  10:  One  commenter  suggested 
that  alteration  of  habitat  for  navigation 
has  been  more  devastating  to  the 
species  than  alterations  for  hydropower. 
Another  disagreed  that  the  lower 
Mississippi  has  been  channelized. 

Response:  In  our  evaluation,  no 
attempt  was  made  to  evaluate  which  of 
the  habitat  alterations  had  the  greatest 
adverse  effect  on  the  species.  Rather, 
oiir  assessment  was  to  determine  if 
habitat  alterations,  whether  by 
themselves  or  in  combination,  had 
adversely  affected  the  species  to  the 
extent  that  its  existence  was  threatened. 
VirtuaUy  all  of  the  pallid  sturgeon  range 
has  been  altered  in  one  form  or  another 
to  the  detriment  of  the  species'  survival 
Future  work  will  have  to  focus  on  those 
specific  factors  that  are  advosely 
impacting  the  species  in  order  to  recover 
the  species. 

Issue  11:  Two  commenters  pointed  out 
additional  threats  not  menticmed  in  the 
proposed  rule.  One  suggested  that 
additional  diversions  and  planned 
interbasin  transfers  are  future  threats  to 
the  species.  Another  suggested  that 
continuing  scouring  and  siltation  set  in 


moti<H)  by  the  past  habitat  alterations 
are  threats  to  the  remnant  spawning  and 
nursery  areas  that  remain  for  the  palKd. 

Response:  We  do  not  disagree  and 
appreciate  these  potential  tlueats  being 
pointed  out  to  us.  These  comments  have 
been  included  in  the  discussion  of 
Factor  "A". 

/S5ue  12:  One  commenter  suggested 
that  the  location  of  each  fishery  harvest 
advisory  area  be  noted  as  it  related  to  a 
potential  pollution  threat  to  die  species. 

Response:  Over  the  years,  a  number 
of  fish  consumption  advisories  have 
been  posted  on  certain  reaches  of  the 
lower  Missouri  and  middle  and  lower 
Mississippi  rivers.  For  the  purpose  of 
determining  whether  a  pollution  threat 
may  exist,  it  is  sufficient  to  identify 
what  those  threats  may  be  rather  than 
the  exact  location  of  each  possible 
threat.  In  the  case  of  the  pallid,  which  is 
relatively  l<mg  lived  and  which  may 
move  extensively  in  the  unobstructed 
reaches  of  the  lower  Missouri  and  the 
Mississippi  during  its  Ufetime,  it  may 
enter  several  fishery  consumption 
advisory  areas  throughout  its  life  and  be 
exposed  to  several  toxic  substances.  It 
would  be  of  no  particular  value  to 
identify  specific  areas  at  this  time.  More 
important  to  note  is  the  nature  of  the 
various  advisories,  which  usually  are  for 
persistent  industrial  chemicals  or  toxic 
metals  or  metal  compounds. 

Issue  13:  The  greatest  number  of 
comments  received  were  in  relation  to 
the  determination  of  critical  habitat. 
Three  agreed  that  no  critical  habitat 
should  be  declared  at  this  time;  one 
observed  that  portions  of  the  Missouri 
River  were  already  declared  critical 
habitat  under  State  law;  and  one  was 
concerned  about  determination  of 
critical  habitat  on  the  Missouri  River  as 
it  may  impact  operation  of  the  system. 
One  commenter  contended  that  the 
lower  Mississippi  River  already  has  all 
the  favorable  habitat  conditions  for 
pallid  sturgeon  life  requisites,  while 
another  requested  that  the  Service 
reserve  water  rights  necessary  for 
maintenance  of  important  pallid 
sturgeon  habitat  in  the  Upper  Missouri 
Basin.  One  commenter  formally 
requested  that  the  Service  declare  the 
entire  range  of  the  species  to  be  critical 
habitat,  at  a  minimum  designating  die 
Yellowstone  River  and  Missouri  River 
downstream  to  Lake  Oahe,  the  Missouri 
River  from  Fort  Randall  Dam  to  just 
above  St  Louis,  and  the  Mississippi 
River  from  its  junction  with  die  Ohio 
River  downstream  to  Baton  Rouge.  This 
commenter  contended  that  listing  these 
areas  of  critical  habitat  will  benefit  the 
species  and  help  alert  Federal,  State, 
and  local  planners  to  potential  conflicts. 


Reapmse.  Cfertairiy  one  of  the  major 
advantages  of  dericnating  critical 
habitat  is  to  alert  planners  to  the  critical 
importance  of  die  noted  area  to  the 
species  involved.  Whether  critical 
habitat  has  been  declared  under  State 
law  has  no  bearing  on  critical  habitat 
being  designated  under  the  authority  of 
the  Act.  Though  we  agree  that  some  of 
the  areas  identified  are  likely  to  be  very 
important  to  it»  species,  we  are  unable, 
at  this  time,  to  adequately  demonstrate 
any  specific  areas  as  critical  to  its 
survival  This  is  not  to  say  that,  once 
additional  information  is  obtained 
regarding  the  species  diat  demonstrates 
the  critical  nature  of  certain  areas  to  the 
survival  or  recovery  of  the  species, 
critical  habitat  would  not  be  declared 
throu^  appropriate  processes.  This 
subject  is  disonsed  farther  in  the 
Critical  Habitat  section  of  this  rule. 

Issue  14:  One  commenter  suggested 
that  not  enou^  is  known  about  the 
pallid  sturgeon  to  develop  a  meaningful 
recovery  plan. 

Response:  FoHowing  final  listing,  die 
Service  will  begin  the  recovery  planning 
process  for  thte  species  as  quickly  as 
possiUe.  It  is  Hk^  that  the  recovery 
plan  will  have  a  strong  research 
component  diat  wfll  guide  recovery 
efforts. 

Issue  15:  One  commenter  indicated 
that  there  is  a  need  to  launch  new 
efforts  for  habitat  restoration  for  the 
species. 

Response:  We  appreciate  the  concern 
of  the  commenter  and  agree  that  some 
habitat  restoration  may  be  necessary  to 
insure  natural  survival  of  the  species. 
One  of  the  benefits  of  listing  is  that  it 
provides  a  vehicle  for  new  efforts  to  be 
launched  in  recovery  or  restoration  of 
suitable  habitat,  in  accordance  with  the 
species*  recovery  plan. 

Suannaiy  of  Fadovs  Affscting  the 
Spades 

After  a  diorough  review  and 
consideration  of  all  information 
available,  the  Service  has  deteonined 
that  the  pallid  sturgeon  should  be 
dassified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(l]  of 
the  Endangered  Spedes  Act  (16  U.S.C 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  spedes  may  be  determined 
to  be  an  endangered  or  threatened 
spedes  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  pallid  sturgeon  [Scaphirhynchus 
albus]  are  as  follows: 

A.  Hie  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Alteration  of 


habitat  throogh  river  ehannefixation. 
impoundment,  and  altered  flow  regiwcs 
has  been  a  major  factor  in  the  dedine  of 
this  spedea  (KaNeoMyn  19B3,  Gilbraith 
et  al.  1908.  and  Williams  et  al.  1989). 
Approximately  51  percent  of  its  range 
has  been  channelized,  28  percent 
impounded,  and  the  remaining  21 
percent  affected  by  upstream 
impoimdments  and  altered  flow  regimes. 
These  factors  have  adversely  affected 
the  fish  by  Mocking  movements  of  fish 
to  spawning  and/or  feeding  areas, 
destroying  spawning  areas,  altering 
conditions  or  flows  of  potential 
remaining  spawning  areas,  reducing 
food  sources  or  the  ability  to  obtain 
food,  or  altering  remaining  substrates 
and  conditions  necessary  for  the  fish's 
survival.  Of  the  approximately  5.725 
ICilometers  (3,^0  miles)  of  former 
habitat  for  die  pallid,  virtually  all  of  it 
has  been  drastically  modified  m  one 
manner  or  another. 

Interbasin  transfer  t^  water  from  the 
basin,  or  other  future  water  depletions, 
also  could  adversely  affect  the  species. 
Continued  scouring  and  siltation  set  in 
motion  by  past  and  present  alterations 
may  pose  a  threat  to  remaining  suitable 
sturgeon  spawning  or  nnrsey  areas. 

B.  OverutHization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Since  it  was  not  described  as 
a  separate  spedes  until  1905,  many  of 
the  eariy  reports  of  sturgeon  catches 
during  die  heyday  of  commerdal  fishing 
in  the  late  1800's,  during  which  time 
many  of  the  sturgeon  populations  were 
severely  reduced,  likely  grouped  the 
pallid  sturgeon  with  tlw  lake  or 
shovelnose  sturgeon.  During  the  eariy 
years  of  the  apper  Missouri  reservoirs 
(1950's  and  isiso's),  pallid  sturgeon  were 
relatively  common  and  were  harvested 
commerdally  in  both  Soudi  Dakota 
(Gasaway  1970)  and  North  Dakota 
(Carufel  1953)  where  they  were  locally 
called  lake"  sturgeon.  During  this  same 
period,  however,  researchers  began  to 
notice  that  they  were  unable  to  find 
evidence  of  reproduction  of  the  spedes. 
even  though  large  adults  were  still 
present  (Beckman  and  Elrod  1971.  )ime 
1976,  and  Walbuig  1977).  By  1988, 11  of 
the  13  States  whidi  represent  its  range 
had  classified  it  as  a  spedes  of  concern 
under  their  various  programs  (Gdbraith 
et  al.  1988). 

The  pallid  stui^on  is  considered  a 
fine  eatii^  fi^  and  die  roe  is  suitable 
for  caviar.  Its  lai^  size  makes  it  a 
desirable  trophy  sport  fish  (Gilbraidi  et 
aL  1988). 

C.  Disease  orpredation.  No 
information  is  available  regarding 
diseases  of  the  pallid  sturgeon.  We  are 
not  aware  of  spedfic  disease  or 
predation  problems. 


D.  TheinadBquacyvfexistmg 
reguhlory  mechanisms.  Adequate 
regulatory  mechanisms  do  not  presently 
exist  to  protect  the  fish.  This  is 
especially  so  considering  that  most  of  its 
range  constitntes  interjorisdicttonal 
waters  or  is  connected  to  hrter-State 
waters.  The  species  is  presently  not 
dassified  under  the  State  Hstii^ 
programs  in  Arkansas  or  Mississippi 
and  presumably  may  be  harvested. 
Kentucky  still  allows  harvest  of  the 
spedes.  Sturgeon  over  18  pounds 
(presumed  to  be  a  paRid  sturgeon  if  over 
that  weight]  must  be  released  in 
Montana.  Weight  provisions,  however, 
do  not  protect  young  or  smaller  pallid 
sturgeons.  Cooperative  studies  are  now 
underway  in  Montana,  North  Dakota, 
and  South  Dakota  to  better  distinguish 
physical  differences  between  the  pallid 
and  the  shovelnose  sturgeon.  Pallid 
sturgeons  must  be  released  in  Iowa, 
Kansas,  Missouri,  Nebraska,  and  SooUi 
Dakota  (Gilbraidi  et  al.  1988).  All 
sturgeons  must  be  released  in  North 
Dakota. 

E.  Other  natural  or  manmade  factors 
affecting  its  continaed  existence. 
Although  more  information  is  needed, 
pollution  could  be  a  Kkely  threat  to  ttie 
species  over  portions  of  its  range. 
Varraus  fish  harvest  and  consumption 
advisories  exist  or  have  existed  as  a 
result  of  manmade  pollution  from  near 
Kansas  City,  Missouri,  to  the  mouth  of 
the  Mississippi.  Most  of  the  advisories 
represent  Industrial  pollutant  concerns 
downriver  of  industrial  areas.  Like  other 
sturgeons,  the  pallid  sturgeon  is  an 
opportunistic  feeder  that  feeds  on 
aquatic  insects,  crustaceans,  moHusks, 
aimefids.  eggs  of  other  fish,  and 
sometimes  other  fish.  Although  utilizing 
aquatic  insects,  the  pallid  is  noted  as 
having  a  high  inddence  of  fish  in  its  diet 
(Cross  1967,  Kallemeyn  1983.  and 
Carlson  et  aL  1885).  Being  a  bottom 
feeder  of  aquatic  forms,  one  would 
expect  it  to  be  exposed  to  any  persistent 
pollutants  susceptible  to  uptake  in  the 
food  chain. 

Inabihty  to  document  pallid  sturgeon 
reproduction  in  recent  years  has  been 
previously  noted.  Gilbraidi  et  al.  (1988) 
indicate  that  there  has  been  no 
documented  reproduction  in  a  decade.  If 
reproduction  is  occurring,  survival  of  the 
young  is  not,  thus  leading  to  the 
conchision  that  reduction  or  alteratioa 
of  soiteMe  spawning  or  nursery  areas  is 
such  diat  predation  of  eggs  or  young  is 
.  complete,  that  the  young  fish  can  no 
longer  satisfactorily  compete  for  foods 
or  other  necessary  life, requisites,  or  diat 
some  other  unknown  factor  (such  as 
contaminants)  is  causing  them  to  perish. 
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In  extensive  sturgeon  studies  in  the 
late  1970's,  Carlson  et  al.  (1985)  found 
that  hybridization  had  occurred 
between  the  paUid  sturgeon  in  Missouri 
and  the  much  more  abundant 
shovehiose  sturgeon.  In  2  years  of  study 
(1978  and  1979).  only  11  pallid  sturgeon 
and  12  hybrids  were  foimd.  The  study 
area  comprised  approximately  25 
percent  of  the  entire  range  of  the  pallid 
sturgeon.  The  small  number  of  pallids 
found,  the  low  freqency  or  lack  of 
reproduction,  and  the  apparent  lack  of 
recruitment  in  the  species,  plus  the  high 
rate  of  hybridization  over  a  significant 
portion  of  its  range,  portends  serious 
problems  for  the  fish  in  the  area  studied, 
and  in  other  areas  as  well  if  the  same 
phenomenon  has  or  is  occurring 
elsewhere. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  pallid 
stiugeon  as  an  endangered  species. 
Endangered  status,  which  means  that 
the  species  is  in  danger  of  extinction 
throughout  all.  or  a  significant  portion  of 
its  range  is  appropriate  because 
Scaphirhynchus  albus  is  in  danger  of 
extinction  throughout  its  range  due  to 
the  apparent  ladk  of  recruitment  of  the 
species  for  over  15  years,  and  current 
habitat  threats  which  have  brought  the 
species  to  this  low  level  are  not  likely  to 
be  modified  to  avoid  jeopardy  to  the 
species  without  protection  under  the 
Act  The  habitat  of  the  species  has  been 
altered  through  damming, 
channelization,  altered  and/or  degraded 
water  quality,  and  altered  flow  regimes 
to  the  detriment  of  the  fish.  Past  harvest 
for  commercial  purposes  may  have 
surpassed  replenishment  capability. 
Commercial  harvest  of  pallid  sturgeon 
may  still  pose  a  threat  in  certain  areas 
of  its  range.  Existing  regulations  are 
inadequate  to  protect  the  species  from 
further  decline.  Industrial  or  residential 
pollution  may  be  a  serious  threat  over  a 
significant  portion  of  its  range,  and 
hybridization  is  a  known  threat.  For 
reasons  given  below,  critical  habitat  is 
not  proposed. 

Critical  Habitat 

Section  4(a)(3]  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  determinable  or  prudent  for 
this  species.  Though  it  is  likely  that 
there  are  areas  very  important  to  the 


species,  we  are  unable  to  adequately 
demonstrate  any  specific  areas  as 
critical  to  its  survival.  Information  on 
critical  areas  is  lacking  because  very 
Uttle  is  known  about  the  species.  There 
have  been  no  significant  studies  done  to 
obtain  information  on  the  needs  of  the 
species  at  different  life  stages  or  on  its 
habitat  requirements.  Past  spawning  or 
nursery  areas  were  not  identified  in  the 
literature,  and  lack  of  recent 
reproduction  has  prevented  researchers 
from  identifying  these  crucial  areas  for 
the  species.  Cooperative  State  and 
Federal  studies,  now  underway  on  the 
upper  Missouri  River,  have  not 
identified  any  of  these  crucial  areas. 
Even  if  critical  habitat  could  be 
identified,  it  may  not  be  prudent  to 
identify  it  to  the  pubUc.  As  noted  in 
Factor  "B"  of  the  "Summary  of  Factors 
Affecting  the  Species."  the  pallid 
sturgeon  is  a  large  sturgeon  and  might 
be  sought  by  sport  fishermen  as  a  trophy 
specimen.  Furdiermore,  sturgeon  roe 
may  be  harvested  as  caviar.  Publication 
of  critical  habitat  maps  and  descriptions 
in  the  Federal  Register  could  negatively 
impact  the  species  by  stimulating 
interest  in  the  pallid  sturgeon,  making  it 
more  vulnerable  to  take,  and  increasing 
enforcement  problems.  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard. 
Therefore,  the  Service  does  not  propose 
to  determine  critical  habitat  for  the 
paUid  sturgeon  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  Usted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  Usting  encourages  and  results  in 
conservation  action  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  inplementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 


agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  adversely  affect  a 
Usted  species  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Since  the  pallid  sturgeon  is  found 
primarily  in  navigable  waters  of  the 
United  States  and  in  areas  of 
considerable  Federal  land  ownership 
interests,  consultation  procedures  could 
play  a  significant  role  in  improving  its 
weffare.  A  variety  of  Tederal  agencies 
have  jurisdiction  and  responsibilities 
within  paUid  sturgeon  habitat,  and 
section  7  consultation  might  be  required 
in  a  number  of  instances.  Known 
proposals  that  could  require 
consultation  include:  Actions  with 
regard  to  the  operation  of  the  Missouri 
River  dams  (Army  Corps  of  Engineers 
(Corps)  and  Bureau  of  Reclamation), 
rehabilitation  of  Fort  Peck  penstocks 
(Corps),  actions  with  regard  to  the 
operation  and  maintenance  of  the 
navigation  channel  on  the  Missouri  and 
Mississippi  Rivers  (Corps),  and  actions 
with  regard  to  the  operation  of  Wild  and 
Scenic  River  segments  on  the  Missouri 
River  (National  Park  Service  and  U.S. 
Forest  Service). 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt 
shoot  wound,  kill.  trap,  or  collect  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  inter-State  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  inter-State  or  foreign 
commerce  any  Usted  species.  It  also  is 
iUegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  for  a 
specified  period  of  time  to  relieve  undue 
economic  hardship  that  would  be 
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RegulatfoiM.  Is  amended  as  Mt  Ibrtb 
below: 


suffered  if  svdi  relief  were  not 
available,  Witti  respect  to 
SoaiMrhytKlm^albaa,  It  is  anticipated 
that  law,  tf  any,  trade  pennits  would 
ever  be  sought  or  issued,  since  the 
species  is  not  oomnon  in  the  wild  aad  is 
not  odtiTatBd  fior  roe. 

Natioaal  Enviroamental  Policy  Act 

The  Fish  and  WildUfe  Service  has 
determined  that  an  Environmeotal 
AssessmMit  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1989.  need  not  be  prepared 
in  comwction  with  regulations  adopted 
porsuaBt  to  sectlcm  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  publisbed  in  the  Federal  Re^star  on 
October  25. 198B  (48  FR  49244). 


Cited 

A  conpleta  list  of  all  raierenoes  cited 
herein  ia  available  upon  request  fram 
the  Service's  Pierre  State  Office  (see 

Aalhor 

The  primary  author  of  tiiis  final  rde  is 
Dr.  Kent  D.  Keenlyne,  Missoiui  River 
CooR&iator  (see  ADDRESSES  section). 

List  of  Sid»}scts  is  M  CFR  Fait  17 

Endangered  and  threatened  species. 
Export  Imports,  Reporting,  and  record- 
keeping requirements.  Transportation. 

Regulation  ProMuigatioB 

Accordingly,  part  17.  subchapter  B  of 
chapter  L  tide  50  of  die  Code  of  Federal 
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1.  The  authorify  < 
coBtiwMii  to  read  as  fioiknes: 


IT 


;  tS  U  J£.  13B1-M0n  18  D.8.C 

1S31-1S43:  te  u.8.(i  42n-4aci 

2.  Amend  il7.U(li)  by  adding  As 
following,  in  alphabetical  eider  under 
"Fishes."  to  the  List  of  BadaBgered  and 
Threatened  WUdUfe: 

S  17.11 


(h)  *  •  • 


Species 
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Scientific  nBfne 


Vertabrala  popuMon 
lor 


Status 


CiMGa> 


Scaptatiynctus 


U.SA  (AR,  tA.  M,  KS. 
KY.  IX  MO.  MS.  MT. 
NO,  NE.  SD,  TOO. 
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Dated:  Augut  26. 199S. 

Conitince  >.  HapJBMB, 

Aumtaat  Secretary  for  Fkb  and  Wildlife  and 
Parka. 

[FR  Doc  00-20074  Piled  9-5-40;  S;45  am] 


50CFRPwta32«ldS3 
RtN  101»-AB2S    I 

AfloMon  of  niw  NaUonai  WlldiHa 
Rafugas  to  Iha  Ust*  of  Opan  Areas  for 
Hunting.  Tluaatotha  Uat  for  Sport 
Flailing  and  Parthiant  flafuga  specific 
Ragulatlona 

AQSNCV:  nsh  and  WildUfe  Service. 

Interior. 

action:  nnal  rule. 


r:  The  Fish  and  Wildlife  Service 
(Service)  is  adding  five  national  wildUfe 
refuges  (NWRs)to  die  Usts  of  open 
areas  for  ndgraloty  game  bird  hunting. 
upland  game  hoating,  and/or  big  game 
hunting,  three  NWR's  to  die  list  f^  sport 
fishing  and  pertiient  refuge-specific 
regulations,  if  any,  for  thoee  activities. 
The  Service  has  determined  that  such 
uses  wiB  be  ooaipatible  with  and.  in 
sooe  cases,  enaance  the  ma^or  purposes 
for  which  each  nfoge  was  estaUished. 
The  Service  has  determined  drat  dUs  ' 
action  is  in  accordance  with  die 


provisions  of  all  appUcable  laws,  is 
consistent  with  the  principles  of  sound 
nvildlife  management  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource. 

EFFBCnvi  DATE  Septetnber  6. 19ia 
PON  niNTHn  iHFomiATKMi  contact: 

Larry  URocheUe.  U.S.  Fish  and  WildUfe 
Service,  Division  of  Refuges,  MS  670-    - 
ARLSQ,  1B49  C  Street  NW.,  Washington. 
DC  20240;  Telephone:  (703)  35»-2043. 
tUPPLEMEMTARr  mPOMtKttOtt  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fisMng  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refiige 
areas  to  hunting  and/or  fishing  upon  a 
deterrainetion  tfiat  such  uses  are 
compatiUe  with  the  major  purposefs)  for 
which  the  refuge  was  estaMisbed,  and 
that  funds  are  available  for 
development  operation,  and 
naintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  aU  laws 
appUcable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildHfe  management  and  must 
otiierwise  be  in  the  pobUc  taiterest  This 
rufemaidng  opens  five  refuges  to  hunting 
and  three  to  sport  fishing.  Soaie  of  the 
hunting  and  flddng  programs  have;  ' 
refuge-specific  hunting  or  fishing 


regulations  and  are  included  in  this 
rulemaking.  In  addition,  refuge-specific 
regulations  are  inouded  for  the  Mason 
Nedc  Natioaal  Wildlife  Refage  in 
Virginia. 

On  M^  14. 1990,  at  55  FR  19968.  the 
Service  published  s  proposed  rule  to 
open  five  NWR's  to  hunting  and  Uiree  to 
fishing.  Department  of  the  Interior  polity 
is  whenever  practicable,  to  afliard  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Acconhngly. 
written  comments  received  on  the 
proposed  rule  are  addressed  in  the 
foUowing  secdoa. 

Responses  to  Comments  Received 

Written  comments  on  the  proposed 
rule  were  received  from  119  parties. 
Many  categorically  siq>ported  or 
opposed  die  proptMed  actions  or  hanttng 
and/or  fishing  in  general  Several 
comments  were  similar  or  identical  to 
diose  received  on  previous  proposed 
rulemakkigs  openfaig  reftiges  to  hunting 
and/or  fishing  contending  generically 
that  hunting  on  refuges  is  fflegal.  not  in 
the  si^rit  for  which  refuges  are  created, 
violates  the  Endangered  Spedes  Act  or 
is  not  in  compliance  with  die  National 
Environmental  FoHcy  Act  or  various 
other  laws  or  regalatfons.  These  issues 
have  been  adtfcessed  by  the  Service — 
see,  e^S"  91  ^  30655  of  August  28, 1986, 
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the  final  nile  opening  seven  refuges  to 
hunting  and  11  to  sport  fishing,  and  the 
Service  will  not  here  repeat  its 
responses  given  in  that  rulemaking,  but 
is  instead  incorporating  those  responses 
here  by  this  reference. 

Substantive  conunents  on  issues  not 
already  addressed  in  hunting  and  fishing 
plans.  Environmental  Assessments  or 
Section  7  Endangered  Species  Act 
Consultations  (all  of  which  were 
available  for  pubUc  review  during  the 
comment  period)  are  responded  to 
below: 

Issue:  The  deer  herd  at  Sunkhaze 
Meadows  NWR  is  not  large  enough  to 
warrant  control.  Deer  hunting  is  not 
necessary  but  if  the  herd  needs  to  be 
reduced  it  should  be  done  by 
professional  shooters,  not  by  sport 
hunters. 

Response:  The  Service  recognizes 
sport  hunting  as  an  acceptable, 
traditional  form  of  wildlife-oriented 
recreation  that  can  also  be  used  as  a 
management  tool  to  effectively 
manipulate  wildUfe  population  levels. 
The  primary  objective  of  refuge  himting 
programs  is  to  provide  the  general 
pubUc  with  a  quaUty  recrea^nal 
experience  and  an  opportunity  to  utilize 
a  renewable  resource;  having 
professional  shooters  kill  the  animals 
would  deny  the  pubUc  of  that 
opportunity. 

The  Service  endorses  the  generally 
held  principle  that  hunting  need  not  be 
allowed  ordy  when  wildlife  populations 
are  so  high  that  harvest  is  necessary  to 
protect  a  species  from  the  impacts  of  its 
own  excessive  numbers.  To  delay 
harvesting  until  populations  reach 
maximum  carrying  capacity  risks 
habitat  damage,  disease,  unnecessary 
suffering  and  population  crashes.  Game 
species  in  suitable  habitat  will  produce 
harvestable  surpluses  which  can  be 
taken  regularly  without  affecting  desired 
population  levels.  Refuge  hunting 
programs  are  monitored  and,  if 
necessary,  adjusted  to  achieve  desired 
population  levels.  The  Service  beUeves 
that  the  hunting  plans  and 
environmental  assessments  available 
for  pubUc  review  during  the  comment 
period  contain  adequate  biological  and 
management  information  to  support  its 
decisions  to  conduct  the  described 
hunts. 

Issue:  The  Service  has  undervalued 
the  economic  value  of  opening  these 
refuges  to  hunting  and/ or  fishing. 

Response:  The  Service  estimates  that 
there  will  be  31.800  hunting  visits  and 
8.500  fishing  visits  at  these  refuges 
valued  at  an  average  of  $37.53  and 
$29.31  each  respectively  by  the  1985 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife-Associated  Recreation,  the 


latest  survey  available.  Factoring  in  the 
Consumer  Price  Index  as  found  in  the 
Economic  Report  of  the  President,  1989, 
it  is  estimated  that  the  annual  receipts 
generated  from  purchases  of  food, 
transportation,  lodging,  hunting  and 
fishii^  equipment,  fees.  Ucenses.  and  so 
forth  associated  with  this  program  will 
be  approximately  $1,087,290. 

Issue:  Allowing  hunting  on  refuges 
reduces  use  by  nonconsumptive  users- 

Response:  The  Service  endorses 
compatible  secondary  pubUc  use  on  its 
lands.  Carefiilly  considered  zoning 
constraints  and  time  limitations  may  be 
incorporated  into  public  use  plans  to 
allow  a  wide  range  of  simultaneous 
consumptive  or  non-consumptive  uses 
on  a  given  refuge.  Sometimes,  however, 
it  is  prudent  to  close  himting  areas  or 
the  entire  refuge  to  other  public  use  on 
hunting  days  or  for  the  entire  season  in 
consideration  of  safety  aspects  and  to 
avoid  conflicts  between  hunters  and  the 
general  public 

Issue:  Refuges  should  not  be  opened 
to  migratory  bird  hunting  during  these 
times  of  low  populations. 

Response:  The  option  of  closing  the 
duck  season  was  considered  fully  at 
several  points  in  the  regulations 
development  process.  One  of  the 
regulatory  options  in  the  Environmental 
Assessment.  Waterfowl  Hunting 
Regulations  for  1989,  was  a  closed 
season  on  aU  duck  hunting.  This  issue 
was  addressed  further  in  the  late- 
seasons  final  frameworks  documents 
dated  September  19, 1989  (54  PR  38614). 

The  Service  does  not  believe  duck 
hunting  regulations  have  been  a  major 
factor  in  the  decline  of  duck 
populations.  Because  of  the  general 
drought  in  important  waterfowl 
production  areas  during  recent  years, 
agricultural  impacts  on  marshes  and 
surrounding  areas  have  accelerated  and 
seriously  reduced  the  capability  of 
traditional  prairie  habitats  to  produce 
ducks.  Many  areas  once  important  to 
breeding  ducks  have  been  permanently 
affected.  During  the  1988-89  season, 
restrictive  regulations  and  low  duck 
numbers  decreased  the  duck  harvest  by 
50  percent  from  the  already  low  level  of 
the  1987-88  season.  This  decrease  was 
even  greater  for  certain  species  such  as 
blue-winged  teal  and  pintails.  For  many 
species,  such  as  mallards,  harvest  rates, 
under  current  restrictive  regulations,  are 
at  very  low  levels. 

The  Service  is  concerned  about  the 
decreased  participation  in  duck  hunting. 
Its  goal  is  to  establish  regulations  that 
protect  the  breeding  stock  and  yet 
provide  sufficient  recreational  hunting 
opporttmity  to  retain  hunters  that 
support  and  fund  habitat  and 
management  efforts.  We  recognize  that 


for  some,  hunting  opportunities  are 
necessary  incentives  to  maintain 
waterfowl  habitat,  while  others  would 
maintain  habitat  even  during  closed 
seasons. 

The  following  five  issues  concern  big 
game  and  upland  game  hunts  at  Lake 
Ophelia  NWR. 

Issue  1:  The  hunt  plan  states  that 
20,000  hunter  visits  are  anticipated  on 
the  current  14,000  acres  of  the  refuge 
during  the  course  of  the  State  seasons 
and  would  average  greater  than  one 
hunter  per  acre. 

Response:  The  20.000  hunter  visits 
anticipated  is  the  maximum  number  of 
total  annual  hunter  visits  when 
acquisition  and  development  is 
completed  (30,000  acres).  Maximum 
number  of  visits  on  any  given  day  is 
anticipated  to  be  500  upon  completion  tif 
land  acquisition  (one  Hunter  per  60 
acres). 

Issue  Z-  What  assurances  are  there 
that  herd  numbers  at  Lake  Ophelia 
NWR  will  not  be  irretrievably  reduced. 

Response:  The  hunting  plan  states 
that  the  program  will  be  reviewed  on  an 
annual  basis  and  necessary  changes  will 
be  made  to  sustain  a  viable  deer 
population. 

Issue  3:  The  hunt  plan  makes  no 
mention  of  the  timing  of  the  deer  hunt  to 
assure  that  hunters  minimize 
disturbance  to  wintering  waterfowl.- 

Response:  The  hunt  plan  states  that 
timing  and  zoning  will  be  utilized  to 
minimize  disturbance  to  wintering 
waterfowl  during  peak  waterfowl  use 
periods. 

Issue  4:  Concern  was  expressed  that 
since  the  State  of  Louisiana  permits  deer 
hunting  with  dogs  and  that  State 
guidelines  will  be  followed  in 
conducting  deer  hunts  on  the  refuge  that 
dogs  might  be  allowed  on  the  refuge 
during  the  deer  hunts. 

Response:  The  use  of  dogs  for  deer 
hunting  is  prohibited  on  all  National 
Wildlife  Refuges  in  Louisiana. 

Issue  5:  One  commenter  stated  that 
there  is  no  information  given  on  hunter 
registration  procedures  or  of  the 
procedure  for  "distribution  of  limited 
permits  on  a  random  basis." 

Response:  Daily  hunting  permits  will 
be  required.  The  hunt  plan  states  that 
the  number  of  hunters  will  be  restricted 
by  limiting  permits,  if  necessary. 

Issue  6:  It  is  clear  that  Service  policy 
prohibits  the  use  of  dogs  or  bait  in 
hunting  of  bears,  yet  it  is  also  true  that 
the  State  of  Maine  allows  such  use.  It  is 
not  difficult  to  predict  law  enforcement 
problems  due  to  this  discrepancy.  Any 
entry  of  dogs  into  the  Sunkhaze 
Meadows  NWR  in  pursuit  of  game 


constitutes  a  disturbance  to  waterfowl, 
as  this  document  acknowledges. 

Response:  Service  poUcy  does  not 
prohibit  the  use  of  dogs  in  hunting  bears. 
Dogs  used  in  the  pursuit  of  bears  are 
typically  highly  trained,  highly  valued 
dogs  that  have  been  trained  for  the 
specific  purposes  only.  They  have  been 
trained  to  not  pursue  animals  other  than 
bears.  As  stated  in  the  Environmental 
Assessment  few  hunters  will  start  their 
dogs  on  a  bear  track  going  hito  the 
Refuge  because  of  the  difficulty  of 
traveling  through  the  area,  but 
occasionally  a  bear  started  off  the 
Refuge  will  run  onto  the  Refuge.  Any 
distiu'bance  to  other  upland  wildlife 
species  would  be  cursory.  Disturbance 
to  waterfowl  would  be  minimal  since 
the  bear  hunt  is  conducted  for  the  most 
part  in  areas  not  frequented  by 
waterfowl. 

The  hunting  of  bears  over  bait  is 
prohibited  by  refuge  regulations  at  50 
CFR  32.2(h).  'The  unauthorized 
distribution  of  bait  and  the  himting  over 
bait  is  prohibited  on  wildlife  refuge 
areas.  (Baiting  is  authorized  in 
accordance  with  State  regulations  on 
national  wildlife  refuges  in  Alaska)." 
Even  though  State  hunting  regulations 
allow  the  hunting  of  bears  over  bait,  it 
will  not  be  allowed  on  the  Refuge.  This 
more  restrictive  regulation  has  been 
agreed  to  by  State  Inland  Fisheries  and 
Wildlife  personnel.  Hunters  will  be 
informed  of  this  regulation  through  news 
releases,  targeted  communications  with 
clubs  and  guides,  and  field  contact. 

Issue  7:  The  waterfowl  hunt  at 
Humboldt  Bay  NWR  is  not  consistent 
with  the  purpose  of  the  refuge,  which  is 
to  protect  habitat  for  migratory 
waterfowl,  particularly  the  black  brant. 

Response:  No  more  than  40  percent  of 
the  refuge  will  be  open  to  hunting  at  any 
one  time.  Hunting  will  have  very  Uttle 
effect  upon  the  habitat  itself.  The 
Service  is  confident  that  the  feeding  and 
resting  requirements  of  the  waterfowl 
population  will  be  met  through  temporal 
and  spatial  zoning. 

The  primary  feeding  and  resting  areas 
of  black  brant  are  well  away  from  the 
areas  of  the  refuge  proposed  for  hunting. 
In  addition,  over  90  percent  of  brant  use 
on  Humboldt  Bay  occurs  from  February 
to  May,  after  the  waterfowl  hunting 
season  is  over. 

Confoimance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  e68dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460K)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(1)(A) 


of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  area 
withhi  the  National  Wildlife  Refiige 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
himting.  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  estabUshed.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  act  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  determined 
that  these  openings  for  hunting  and 
fishing  are  compatible  and  consistent 
with  ^e  primary  purposes  for  which 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
and  fishing  programs  will  be  generally 
within  State  and  Federal  (migratory 
game  bird)  regulatory  frameworks. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17, 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  Wiet 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions.  It  is 
estimated  that  opening  these  refuges  to 
hunting  and  fishing  will  generate 
approximately  30,300  aimual  visits. 
Using  data  from  the  1985  National 
Survey  of  Hunting,  Fishing,  and 
Wildlife-Associated  Recreation,  and  the 
1989  Economic  Report  of  the  President 
(Consumer  Price  Index),  total  annual, 
receipts  generated  fixim  purchases  of 
food,  transportation,  hunting  and  fishing 


equipment  fees,  and  Ucenses  associated 
with  these  pro-ams  are  expected  to  be 
approximately  $1,067,290,  or 
substantially  less  than  $100  million.  In 
addition,  since  these  estimated  receipts 
will  be  spread  over  five  states,  the 
implementation  of  this  rule  should  not 
have  a  significant  economic  impact  on 
the  overall  economy  of  a  particular 
region,  industry,  orgetrnp  or  industries, 
or  level  of  government 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  openings  will  provide 
recreational  opportunities  and  generate 
economic  benefits  that  may  not  now 
exist  and  will  impose  no  new  costs  on 
small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  Government  of  law 
enforcement  posting,  and  other  actions 
needed  to  implement  activities  under 
this  rule  will  be  conside'-ably  less  than 
the  income  generated  fix)m  the 
implementation  of  these  hunting  and/or 
sport  fishing  programs.  Accordhigly,  the 
Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

Paperwork  Reduction  Act 

The  Service  has  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  the  information  collection 
requirements  of  these  regulations 
pursuant  to  the  Paperwork  Act  (44 
U.S-C.  3501,  et  seq.].  These  requirements 
are  presently  approved  by  0MB  as  cited 
below: 


Type  cH  Intomwlion  ooNection 


Economic  and  pubic  UN  pannlto . 


0M8 


lOlfrOOM 


Public  reporting  burden  for  this  form 
is  estimated  to  average  six  (6)  minutes 
per  response,  including  time  for 
reviewing  instructions,  gathering  and 
maintaining  data,  and  completing  and 
reviewing  the  form.  Direct  comments  on 
the  burden  estimate  or  any  other  aspect 
of  this  form  to:  Information  Collection 
Officer,  U.S.  Fish  and  Wildlife  Service. 
1849  C  Street  NW..  MS  224  ARLSQ, 
Washington.  DC  20240:  and  the  Office 
and  Management  and  Budget 
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Envimuneatal  CoasideroUoaa 


the  Code  of  Federal  Regnlatiins  ore 
amended  as  set  fotdl  below: 

PART  32-{AIIEIIOCD) 


The  Tinal  Ba^nnncBtal  ^P*ct  i.  The  authority  dtatian  for  Part  32 

Statement  far  ttwOperatica  of  tta  continues  to  read  as  followa: 
Natiooal  WiUtie  Refiae  Svetem"  (FBS 

7e-»)waefiiedJirSeC^^ao  J^t^i\LS.^^yk\}&C.mk,m^ 

EnvironnentBl  Qoafily  OB  Nowcaber  12. 

1976c  a  notice  of  avaiUbilHrms  2.  Section  32.11  is  amended  by  adding 

published  in  the  FedH^  Wsilitii  on  Humboldt  Bay  NWR,  CA.  and  SoiJdiaae 

November  19,  ia7«  HI  FRS1131).  Meadows  NWR,  ME.  alphabeticaBy  by 

Pursuant  to  tliereqaiiemeiitsftfMCtloa  State;  rennving  dke  CcrfambiaB  Wlnte- 

102(2)(C)  of  the  National  Qivirawnental  tailed  Deer  National  Wildfife  Refuge 

Pohcy  Act  of  1960  (42  U.S.a  4332(2)(Q).  a°d  adding  tfie  luKa  Boiler  Hansen 

environmental  wttpttm'i'ntt  (EAs)  were  Refoge  for  the  Cohmbian  White-tailed 

prepared  fior  these  refiige  openings.  Deer  in  alphabetical  sequence  under  the 

Ahematives  other  than  p«^  sport  State  ctf  Washingtmn 

hunting,  indudiog  live  trapiring  and  132.1t    Urt  of  oew  mwm.  w^nrHefY 

relocation,  introduction  of  predstcffs,  gomebW*.      -•-     — —*  »-ir-««n/ 

increased  habilat  management.  *        *       •       •       • 

chemical  steriHzatian.  popalation 

reduction  by  refuge  sta!^  and  no-actioo  Califoniia 

were  considered  and  dismissed  as  not  •        •        •        *        • 

meeting  refuge  requirements.  Based  Humboldt  Bay  National  wndBfe  Refuge 

upon  the  EAs,  the  Service  issued  •        *        •        *        • 

Findings  of  No  Significant  Inqwet  with 

respect  to  the  openings.  Secticm  7  Maios 

evaluations  were  prepared,  vriiere  •       *        •       •       • 

appnqtriate,  pursuant  to  die  U.S.  Sunlchaxe  Meadows  National  Wikflife  Reiiigs 

Endangered  Species  Act.  The  Service  •        •        *        •       • 

has  concluded  that  the  opening  of  these  ,^ 

refuges  is  not  likely  to  adversely  affect  WaaUagloB 

endangered  or  thrratened  species.  *       •       •       •       • 

In  view  of  the  rapidly  apivoachiog  fulia  Butler  Hansen  Refuge  fisr  the  Columbian 

hunting  seasons,  there  is  an  immediate  White-tailed  Deer 

need  to  place  these  regulations  into  •        •       *        •        • 
effect.  It  is  Service  policy  to  condnct  3.  Section  32.12  is  amended  by 

hunting  within  the  framework  of  State  redesignating  paragraphs  (0(4)  throo^ 

laws,  regulations  and  seasons.  To  delay  (15)  as  paragrai^  (Q(5)  thrn^  (16) 

opening  the  refuges  to  hunting  may  respectively:  adding  new  para^aph 

cause  confusitn  to  the  public  deny  a  (0(4);  and  revising  paragraph  (qq)(2)  to 

benefit  to  the  public  and  small  related  read  as  fcdknvs: 
businesses  and  would  no<  be  in  the  best 

interest  of  the  Service  or  the  pubKc  132.12   Beltoge-specHlc  fsjUsOaiis, 

Thus  the  Department  of  the  Interior  ^Orstory  9«n«  !*«.  ^ 
concludes  that  good  cause  exists  within 

the  meaning  of  5  U.S.C  553(dK3)  of  the  W  California  '  *  * 

Administrative  Procedure  Act  to  make  W  Humboldt  Bay  National  WikUife 

these  r^ulations  effective  upcm  Refuge.  Hunting  fd  geese,  docks,  coots, 

publication  in  the  Federal  Register.  common  moorhens  and  snipe  is 

permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
coiidbtiflos: 

(1)  Permits  are  required  for  banting  on 
the  Salmon  Creek  Unit 

(2)  Hunting  on  the  Safanon  Credi  Unit 
is  permitted  only  on  Taesday  and 
Saturday. 


Larry  LaRoebdle.  Dhrfsion  (rfRefoges, 
U.S.  Fish  and  WildKfe  Service, 
Washington.  DC  20240.  is  die  author  of 
this  rulemaking  docmnenL 


ListofSobiects 
50CPRPort32 

Hunting,  National  Wadlile  Re6i«s 
System.  Wildtiie.  Wildliia  Kb«es. 

SOCFRPartSa 

Fishing,  National  Wildlife  Refa«e 
System.  Wildlife  reft^es.  Accordis^. 
parts  32  and  33  of  chapter  I  of  title  SO  of 


(qq)  WaMngttm  *  *  * 
(2)  Julia  Butler  Hansen  Refnge  for  the 
Columbian  White-tailed  Deer. 

•        •       •       •       • 

4.  Section  32.21  is  amended  by  adding 
Lake  C^>helia  NWR,  LA;  Simfcliaze 
Meadows  NWR,  ME;  Lake  ZaM  NWR. 
NDt  and  Long  Lake  NWR  ND; 

alphabetically  by  State  as  follows: 


LiMiifliMn 


Lake  Ophaiia  NaliaMt  WItdHie  Rsfiige 

•         •        •        •        • , 


Sunkkoze  Meadows  National  WHdBfeRefcge 

•         •         *        •        • 

North  Dakota 


Lake  ZaM  National  WiMKfe  Refuge 
Long  Lake  NatioMl  Wlkllile  Refuge 

-    5.  Section  32.22  is  amended  by 
redesignating  paragraphs  (q)  (6)  dmiogb 
(7)  as  paragraphs  (q)  (7)  through  (8); 
adding  a  new  paragraph  (qXS); 
redesignating  paragraphs  (dd)  (4) 
throu^  (6)  as  paragraphs  (dd)  (6) 
throogh  (8)  and  adding  new  paragraphs 
(dd)  (4)  and  paragr^  (5)  as  ft^ows: 


§32.22 

upland 


(qj  Louisiana  ♦  *  • 

(6)  Lake  Ophelia  National  Wildlife 
Refill  Hunting  ci  squirrel,  rabbit  and 
raccoon  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditioii:  Daily  permits  are 
required. 
•        •        *       •       • 

(dd)  North  Dakota*  *  * 

(4)  UAe  Zohl  National  Wildlife 
Refuge.  Hunting  of  ring-nedced 
pheasant  sharp-tailed  grouse  and  gray 
partriii^  is  permitted  on  des^ated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(1)  Only  steel  shot  may  be  possessed 
and  used. 

(2)  Hunters  may  enter  the  refuge  on 
footcmly. 

(5)  L^  Lake  Notional  Wildlife 
Refuge.  Himting  of  ring-necked 
pheMant.  sharp-tailed  grouse  and  gray 
partridge  is  p^mitted  on  designated 
areas  ctf  the  refuge  subject  to  die 
following  conditions: 

(1)  Only  steel  shot  may  be  possessed 
and  used. 

6.  Section  32.31  is  amended  by  adding 
Lake  ^helia  NWR,  LA  and  Sunkhaze 
Meadows  NWR,  ME  ahi^iebeticafly  by 
State  as  foDows: 


932.31    LMofepon 


big 


Lake  Ophelia  National  Wildlife  Refuge 


Maine 


Sunkhaze  Meadows  National  Wildlife  Refuge 

.     •     .     u    . 

7.  Section  32.32  is  amended  by 
redesignating  paragraphs  (r)  (7)  and  (8) 
as  paragraphs  (r)  (8)  and  (9);  adding  new 
paragraphs  (r)(7)  and  (t)(3]; 
redesignating  paragraph  (rr)(4)  as  (rT)(5); 
adding  new  paragraph  (rr)(4)  and 
removing  paragraph  (uu)(3)  as  follows: 


$32.32    Ri 


rsgulatkNM;  big 


(r)  Louisiana ' 

(7)  Lake  Ophelia  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  tiie  following 
conditions:  Daily  permits  are  required. 

•  *       *       ^1       * 

(t)  Maine  *  *  * 

(3)  Sunkhaze  Meadows  National 
Wildlife  Refuge.  Hunting  of  deer,  moose, 
or  bear  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition: 

(1)  Gun  huntera  must  wear  in  a 
conspicuous  manner  on  head,  chest  and 
back  a  minimum  of  400  square  inches  of 
solid-colored  hunter  orange  clothing  or 
material. 

*  *        • 

(rr)  Virginia ' 

(4)  Mason  Neck  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  tiie  following 
conditions: 

(1)  Permits  are  required. 

(2)  Only  shotguns  20  gauge  or  larger 
loaded  with  buckshot,  and  bow  and 
arrow,  are  permitted. 

(3)  Dogs  are  not  permitted. 

(4)  Only  portable  tree  stands  may  be 
used  and  must  be  removed  at  the  end  of 
each  hunting  day. 

(5)  Shotgun  hunters  must  wear  in  a 
conspicuous  manner  on  head,  chest  and 
back,  a  minimum  of  400  square  inches  of 
solid-colored  hunter  orange  clothing  or 
material. 

PART33-{AMENDED] 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  5  U.SjG.  301: 16  U.S.C  460k.  664. 
666dd.  715i. 

2.  Section  33.4  is  amended  by  adding 
Cameron  Prairie  NWR.  LA.  Tensas 
River  NWR.  LA.  and  Pungo  NWR,  NC. 
alphabetically  by  State  as  follows: 


933.4   Ustofopon 


Louisiana 


Cameron  Prairie  National  Wildlife  Refuge 

Tensas  River  National  Wildlife  Refuge 
***** 

North  Carolina 

***** 

Pungo  National  Wildlife  Refuge    ' 

***** 

3.  Section  33.22  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (j):  redesignating  paragraphs 
(b)  through  (g)  as  paragraphs  (c)  through 
(hj;  and  adding  new  paragraphs  (b)  and 
(i)  to  read  as  follows: 

933.22    LMiislana. 


(b)  Cameron  Prairie  National  Wildlife 
Refuge.  Sport  fishing  is  permitted 
subject  to  the  following  conditions: 

(1)  Fishing  and  public  access  is 
permitted  during  daylight  hours  only 
from  March  15  through  October  15  in 
areas  designated  by  refuge  signs  and/or 
brochures. 

(2)  Fishing  and  public  access  may  be 
permitted  year-round  during  dayli^t 
hours  only  in  some  areas  if  designated 
by  refuge  signs  and/or  brochures. 

(3)  Access  to  refuge  fishing  areas  is 
restricted  to  roads  and  trails  designated 
by  refuge  signs  and/or  brochures. 

(4)  Outboard  motors  larger  han  25 
horsepower  are  prohibited  in  refuge 
waters. 

(5)  Trotlines  must  be  attached  with  a 
length  of  cotion  line  that  extends  into 
the  water. 

(6)  Boats  may  not  be  left  on  the  refuge 
overnight. 

(i)  Tensas  River  National  Wildlife 
Refuge.  Sport  fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  and  public  access  is 
permitted  from  sunrise  to  sunset  in 
areas  posted  by  refuge  signs  and/or 
designated  in  refuge  brodbures. 

(2)  Only  nonmotorized  boats  and 
boats  with  electric  motors  are  permitted 
in  refuge  lakes.  Boats  may  not  be  left  on 
the  refuge  overnight. 

(3)  The  ends  of  trotlines  must  consist 
of  a  length  of  cotton  line  that  extends 
from  the  points  of  attachment  into  the 
water. 

(4)  Access  to  fishing  areas  is 
restricted  to  those  roads  and  trails 
posted  by  refuge  signs  and/or 
designated  by  refuge  brochures. 


4.  Section  33.37  is  amended  by  adding 
a  new  paragraph  (f)  as  follows: 

933.4   NorlliCikroHna. 

(f)  Pungo  National  Wildlife  Refuge. 
Sport  fishing  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(1)  Fishing  is  permitted  from  March  1 
to  November  1  only  from  sunrise  to 
sunset 

(2)  Only  bank  fishing  is  permitted. 

Dated:  August  24. 1990. 
Brace  Blaachard. 

Acting  Director,  Fish  and  Wildlife  Service. 
[HI  Doc.  90-20975  Filed  9-5-90;  8:45  am] 
SILUNa  COOe  4310-H-H 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharfe 
Administration 

50  CFR  Part  672 

[Docket  No.  91050-0019] 

Groundfish  of  the  Gulf  of  Alaaka 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunerce. 
ACTION:  Notice  of  Prohibition  of 
Retention  of  Groundfish. 

summary:  NOAA  announces  the 
prohibition  of  retention  of  "Other 
Rockfish"  by  vessels  fishing  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  from  12:00  noon,  Alaska  local 
time,  August  31, 1990  through  December 
31, 1990.  This  action  is  necessary  to 
prevent  the  total  allowable  catch  (TAG) 
for  "Other  Rockfish"  in  the  Western 
Regulatory  Area  from  being  exceeded 
before  the  end  of  the  fishing  year.  The 
intent  of  this  action  is  to  promote 
optimum  use  of  groundfish  while 
conserving  "Other  Rockfish"  stocks. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  August  31. 1990,  through 
midnight  A.l.t.  December  31, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Patsy  A.  Bearden.  Resource 
Management  Specialist  NMFS,  907-586- 
7229. 

SUPPLEMENTARY  INFOIIMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  tiie  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  611.92  and  part  672.  Section 
e72.20(a)  of  the  regulations  establishes 
an  optimum  yield  (OY)  range  of  116,000- 
aoaoOO  metric  tons  (mt)  for  all 
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gnModfitk  tpKie*  in  fte  G)tf  of  Afawka. 
Total  aUowaUs  catckaa  (TAG*)  far 
target  species  and  species  groups  are 
specified  annually  widiin  the  OY  range 
and  apportioned  among  the  regulatory 
areas  and  districts. 

Under  f  e72.20(cX3).  «HMn  the 
Regional  Director  determines  tfiat  the 
TAC  of  any  target  species  or  "other 
species'*  category  in  a  regulatory  area  or 
district  has  been  readied  the  Secretary 
of  Commerce  (Secretary)  will  publirii  a 
notice  in  die  Padaral  Ragbtes  declaring 
that  the  species  or  species  group  is  to  be 
treated  in  the  same  manner  as  a 
prohibited  species  under  i  V2.20{b]  in 
all  or  part  of  that  regulatory  area  or 
district. 

The  1990  TAC  specified  for  "Odier 
Rockfiah"  in  the  Western  Regulatory 
Area  is  4,300  mt  (S5  FR  3223.  )anaary  31. 
1990).  The  Regional  Director  reports  that 
U.S.  veaaela  have  cau^t  3,115  nt  ol 
"Other  Rockfish"  through  Aagust  4, 
1990.  in  the  Western  Regulatory  Area. 
At  current  catch  rates,  the  TAC  wiO  be 
taken  on  August  31, 1990. 

Therefore,  pursuant  to  S  S  872J0(cK3) 
and  (e),  the  Secretary  is  declaring  that 
"Other  Rockfish**  must  be  treated  in  the 
same  manner  as  prohibited  species  in 
the  Western  Regulatory  Area  of  die  Golf 
of  Alaska  effective  12JO0  noon.  AJ.t.. 
August  31, 1990.  through  midnight. 
December  31.  loga 

Classificatian 

This  actioB  is  taken  ander  f  872.20 
and  ia  in  compliance  tvith  Executive 
Order  12291. 

List  of  Sabjacts  fa  5f  CFR  Part  172 

Fisheries.  Recordkeeping  and 
reporting  requfavments. 

Aulkarily:  16  U.Si:.  1801.  et  aeq. 

Dated  AivHtaok  ma 

David  S.  CiMliB, 

Acting  Director,  Offkx  ofFhheriet 
Consenmtiaa  and  Maaogemeat.  National 
Moriae  Fixheriea  Service. 
[FR  Doc  90-20eQ»  Hkd  S-31-W;  8:45  ami 


SO  CFR  Part  875 
[Docket  Mo.  •104»-«006t 

Groundfish  Of  1h«  Boring  Smi  Subaf«a 

AOiNCV:  National  Marine  Hsfaeries 
Service  (NMFS),  NCAA.  Conanerce. 
action:  Notice  of  apportionment; 
i^equest  for  comments. 


r:  NOAA  annoonccs  the 
apportioimient  of  amoonts  of  the  Alaska 
groundfish  to  Domestic  AnmNil 
Processing  (DAP)  operations  far  polIod( 


in  the  Bering  Sea  (BS)  sobarea.  This 
action  is  necessary  to  promote  optimum 
use  of  groundfish  in  the  BS  subarea.  U  is 
intended  to  carry  out  the  management 
objectives  contained  in  the  Fishery 
Management  Plan  for  the  Gnmndfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  (FMP). 

DATES:  Effective  from  noon,  Alaska 
local  time  (A.l.t.),  August  31. 199a 

Comments  are  invited  on  or  before 
September  17, 1990. 
ADDRESSES:  Comments  should  be 
mailed  to  Steven  Pennoyer,  Director. 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21688, 
Juneau.  AK  99802,  or  be  delivered  to 
room  453,  Federal  Building,  709  West 
Ninth  Street,  Juneau,  Aladca. 
POn  FURTHER  INFORMATION  CONTACT. 
David  R.  Cormany,  Resource 
Management  Specialist,  NMFS,  (907) 
586-7229. 

SUPPUEM0ITARV  mforsmthm:  The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  wittiin  die 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
Management  Area  mider  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  The  FMP  was  developed  by  the 
North  Pacific  Fishery  Management 
Council  and  is  implemented  by 
regulations  codified  at  50  CFR  611.93 
and  part  675.  Section  875.20(8)(1)  of  the 
implementing  regulations  establishes  an 
optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area.  Total  allowable 
catches  (TACs)  for  target  species  and 
the  "other  species"  category  are 
specified  annually  within  the  OY  range 
and  apportioned  under  i  675.20(a}(2Ki)- 
Under  §  e75.20(a)f  3),  15  percent  of  the 
TAC  for  each  target  species  and  the 
"other  species"  category  is  placed  in  a 
reserve  not  designated  by  species  or 
species  group.  Under  {  875.20(bKl)(«}. 
the  Secretary  wiB  apportion  reserve 
amounts  to  a  target  species  or  to  the 
"other  species"  category  as  needed, 
provided  that  the  apptwtionments  do  not 
result  in  overfishing. 

The  initial  1990  TAC  specified  for 
pollock  in  the  BS  subarea  was  1,068,000 
mt,  all  of  which  was  app<Hlioned  to  DAP 
(55  FR  1434,  January  16, 1990).  At  the 
same  time,  22.451  mt  from  the  reserve 
was  apportioned  to  poHodc  fcv  joint 
venture  processing  (JVP),  bringing  the 
combined  pollock  TAC  in  the  BS 
subarea  for  domestic  annual  harvesting 
(DAH)  to  1,110.451  mt  (55  FR  1434, 
January  16, 1990).  Later,  an  additional 
300  mt  fit)m  the  reserve  was  apportioned 
to  JVP  pollock,  bringing  the  combined 


DAH  pollock  TAC  hi  the  BS  sobarea  to 
1,100.751  mt  (55  FR  28208.  June  27, 1990). 
Under  9  675.20(b)(l)(i),  the  Secretary   . 
now  finds  that  the  DAP  fishery  in  the  BS 
subarea  requires  an  additional  200,000 
mt  of  pollock  for  the  remainder  of  the 
year,  and  therefore,  apportions  200.000 
mt  from  the  reserve  to  DAP  pollodc, 
resisting  in  a  revised  DAP  p<dlock  TAC 
of  1.288,000  mt  in  the  BS  sobarea  (Table 
1).  This  apportionment  is  consistent  with 
S  675.20(8)(2)(i)  and  does  not  result  in 
overfishing  of  polk>ck  becaose  the 
revised  TAC  is  less  than  the  acceptable 
biological  catch  for  pollock  in  the  BS 
subarea. 

Classification 

This  action  is  taken  under  1 675.20 
(b)(l){i)  and  (a}{2Ki).  and  is  hi 
compliance  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  die 
public  interest  to  provide  prior  notice 
and  comment  or  to  delay  the  effective 
date  of  this  notice.  Immediate 
effectiveness  of  this  notice  is  necessary 
to  benefit  U.S.  fishermen  partictpeting  fai 
DAP  pollock  operations  who  would 
otherwise  be  prohibited  fit)m  fishing 
unnecessarily  due  to  a  premature 
closure.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  above  address  on  ift 
before  September  17. 1990. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authocity:  16  U.S.C  1801,  et  aeq. 

Dated:  August  31. 1990. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Managewent.  Notiamal 
Marine  Fisheries  Service. 

Table  1.— Bermg  SEA/AuEurtAN 
Islands  Reapportionment  of  TAC 

[AN  vakies  are  in  meSic  tons) 


Proposed  Rules 


Pollock  (B«nng 
Soa  Subarea) 
ABC =1,450,000: 
TAC =1.088.000; 
DAP 


JVP 

Total 

(TAC= 2,000.000) 

DAP 

JVP 


ReMTvm. 


Cunant 


i.ossjxn 

22.751 


1.499.710 
257 J92 
242.298 


TNs 

action 


0 


+200.000 

0 

-200.000 


nOVtSSv 


1.2B8.00O 

22.751 


1.699.710 

257.902 

42.29* 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  noticeB  to  the  pifeNc  of  ttw 
proposed  issuance  of  rules  and 
regulation.  Ttie  purpose  of  ttiese  notices 
is  to  give  interasled  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvioa 

7  CFR  Part  907 
(DodMt  No.  FV-M-174PR] 

Naval  Orangaa  Groam  In  Arizona  and 
Daslgnatad  nart  of  Califomia; 
Propoaed  Weakly  Levela  of  Vokme 
Regulation  tar  the  1990-91  Seaaon 

AOENCV:  Agricultural  Marketing  Service. 
USDA.  11 

AcnoN:  Proposed  rule. 

summary:  This  proposed  rule  invites 
comments  on  the  need  for  regulation  of 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
domestic  markets,  the  weekly  shipping 
schedule  and  the  weekly  percentage 
allocation  between  districts,  and  die 
dates  for  the  onset  and  duration  of 
volume  regulation  for  the  1990-91  navel 
orange  season.  Consistent  with  program 
objectives,  such  action  may  be  needed 
to  establish  and  maintain  orderiy 
marketing  conditions  for  fresh 
California-Arizona  navel  oranges  during 
the  1990-91  season.  This  proposal  is 
based  on  a  marketing  pobcy  which  was 
adopted  by  the  Navel  Orange 
Administrative  Committee  (Committee) 
on  July  10, 1990.  The  Committee  locally 
administers  the  marketing  order 
covering  navel  oranges  grown  in 
Arizona  and  a  designated  pari  of 
California. 

DATES:  Comments  must  be  received  by 
October  9. 19t0. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  pnqiosed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  room  2525-S.  FftV, 
AMS,  USDA.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  Such 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACR 

Marueen  T.  PeUo,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F4V,  AMS,  USDA,  room  2524-S,  P.O. 
Box  98456,  Washington.  DC  20090-6456; 
telephone:  (202)  382-1754. 

SUPPLEMENTARY  WFONaMTION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907).  as 
amendeti  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and  a 
designated  part  of  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  die 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  (7  U.S.C  601-^4). 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  die 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
tiie  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  die  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  as  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  who  are  subject  to 
regulation  under  the  marketing  order, 
and  approximately  4,070  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2}  as  those  having  annual  receipts  of 
less  than  $500/XX),  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  producers  and  handlers 
of  Califomia-ArizoDa  navel  manges  may 
be  classified  as  small  entities. 

The  Administrator  of  the  AMS  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  declaration  of  policy  in  the  Act 
includes  a  provision  concerning 
establishing  and  maintaining  such 
orderly  marketing  conditions  as  will 
provide,  in  the  interest  of  producers  and 
consumers,  an  orderly  fiow  of  the  supply 
of  a  commodity  throughout  the  normal 
marketing  season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices. 
Limiting  the  quantity  of  California- 
Arizona  navel  oranges  that  each  handler 
may  handle  on  a  weekly  basis  may 
contribute  to  the  Act's  objectives  of 
orderly  marketing  and  improving 
producers'  returns. 

The  navel  orange,  like  many  citrus 
varieties,  is  unique  in  that  mature 
oranges  can  be  stored  on  the  tree,  to  be 
marketed  at  a  later  time.  Usually  a  high 
proportion  of  the  crop  is  mature  eariy  in 
the  season  and  could  be  marketed;  tmt 
markets  may  be  insufficient  to  absorb 
that  quantity  of  fruit  in  a  short  period  of 
time.  The  on-tree  storage  characteristic 
of  the  navel  orange  permits  the  effective 
use  of  the  flow-to-market  (volume 
regulation]  provisions  of  the  order.  Thus, 
volume  regulations  can  be  a  valuable 
tool  in  achieving  the  goal  of  market 
stabilization  for  navel  oranges. 

llie  major  reason  for  the  use  of 
volume  regulations  under  the  navel 
orange  marketing  order  is  to  establish 
and  maintain  orderly  marketing 
conditions  for  navel  oranges  and 
thereby  benefit  producers  through  higher 
returns.  Such  regulation  can  at  the  same 
time  benefit  consumers  by  maintaining 
adequate  supplies  of  navel  oranges  in 
the  marketplace. 

The  navel  orange  marketing  order 
also  contains  a  variety  of  provisions 
designed  to  provide  handlers  with 
marketing  flexibility  within  an 
established  volume  regulation  week. 
When  volume  regidaticm  is  established 
by  the  Secretary  for  a  given  week,  the 
Committee  calculates  the  quantity  of - 
oranges  (allotment)  which  may  be 
handled  by  each  handler.  The  provisions 
of  the  order  allow  handlers  to  ship  navel 
oranges  in  excess  of  their  allotments, 
within  specified  limits,  in  response  to 
marketing  opportunities.  The  order 
includes  provisions  for  (1)  Maiketing 
incentive  allotments;  (2)  shipment  of 
oranges  in  excess  of  a  handler's 
allotment  (overshipments):  (3)  shipment 
of  oranges  in  quantities  less  than  a 
handler's  allotment  (undershipments); 
and  (4)  allotment  loans.  Marketing 
incentive  allotments  provide  handlers 
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additional  allotment  (up  to  10  percent  of 
each  handler's  weekly  allotment  for  a 
specified  number  of  weeks)  for  market 
development  programs  and  allow 
handlers  to  take  advantage  of  special 
marketing  opportunities.  Handlers  who 
want  to  ship  more  than  their  allotment 
are  permitted  to  overship  that  amount 
by  one  car  (one  car  equals  1,000  cartons 
at  37.5  pounds  net  weight  each)  or  by  20 
percent  of  their  allotment  level, 
whichever  is  greater.  A  handler  may 
overship  in  a  given  week,  but  the 
overshipment  must  be  offset  against  the 
following  week's  allotment.  Handlers 
may  also  ship  less  than  their  allotment 
during  a  given  week  which  would  give 
them  the  opportimity  to  ship  more  than 
their  allotment  during  the  next  two 
succeeding  weeks.  Finally,  handlers  may 
borrow  allotment  from  other  handlers 
who  choose  to  ship  less  than  their 
allotment  or  who  cannot  fully  utilize 
their  allotment. 

In  addition,  the  order  includes 
provisions  that  exempt  the  handling  of 
certain  navel  oranges  from  volume 
regulation.  Oranges  which  are  used  for 
the  following  purposes  are  exempt  from 
volume  regulation:  (1)  Charitable 
institutions  or  relief  organizations  for 
distribution  by  such  agencies;  (2) 
commercial  processors  for  processing 
into  products,  including  juice:  (3)  export 
markets:  and  (4)  parcel  post  and  express 
shipments.  The  Committee  may  also 
recommend  for  approval  by  the 
Secretary  the  exemption  of  minimum 
quantities  of  oranges  from  order 
provisions. 

Pursuant  to  {  007.50  of  the  marketing 
order,  the  Conunittee  is  required  to 
submit  a  marketing  policy  to  the 
Secretary  prior  to  recommending  volimie 
regulations  for  the  ensuing  season.  The 
order  authorizes  volume  and  size 
regulations  applicable  to  fresh 
shipments  of  California-Arizona  navel 
oranges  to  markets  in  the  continental 
United  States  and  Canada.  The 
marketing  order  does  not  authorize 
regidation  of  export  shipments  of  navel 
oranges  or  navel  oranges  utilized  in  the 
production  of  processed  orange 
products. 

The  Committee  adopted  its  marketing 
policy  for  the  1990-91  season  at  its  July 
10, 1990,  meeting  in  Los  Angeles, 
California.  The  Conunittee  plans  to 
present  its  policy  at  district  meetings  for 
further  discussion  and  review.  Those 
meetings  are  tentatively  scheduled  as 
follows:  (1)  ENstricts  1  and  4  on 
September  25, 1990;  (2)  District  3  on 
October  2. 1990:  and  (3)  District  2  on 
October  9. 1990. 

The  Committee  estimates  the  1990-91 
navel  orange  crop  to  be  68,650  cars.  This 
compares  to  last  year's  total  production 


of  nearly  89,000  cars.  The  National 
Agricultural  Statistics  Service's  forecast 
of  the  1990-91  California-Arizona  navel 
orange  crop  will  be  available  in 
October. 

The  Committee  estimates  District  1, 
Central  California,  1990-91  production 
at  59,200  cars  compared  to  79,300  cars 
produced  in  1989-90.  In  District  2, 
Southern  California,  the  crop  is 
expected  to  be  8,100  cars  compared  to 
8,400  cars  produced  last  year.  In  District 
3.  the  Arizona-California  Desert  Valley, 
the  Committee  estimates  a  production  of 
850  cars  compared  to  650  cars  produced 
last  year.  In  District  4,  Northern 
California,  the  crop  is  expected  to  be  500 
cars  compared  to  600  cars  produced  last 
year.  The  Committee's  production 
estimates  are  based  on  historical  data 
and  are  expected  to  be  modified  as  the 
season  progresses. 

The  Committee  reported  that  navel 
orange  groves  throughout  the  production 
area  appear  to  be  in  good  condition  at 
this  time.  Following  a  heavy  bloom, 
developing  fruit  apears  to  be  good  and 
plentiful  with  individual  orange  sizes 
ranging  fiwn  Vi  to  %  of  an  inch  in 
diameter.  This  narrow  size  spread  is 
usual  for  this  time  of  the  year,  as  the 
inherent  difference  in  metabolic  rates  of 
the  individual  oranges  has  not  had  time 
to  assert  itself.  Differences  in  growth 
rates  will  have  their  greatest  impact 
between  July  and  October  1,  and 
ultimately  will  determine  the  size 
distribution  of  the  upcoming  crop. 

According  to  the  Committee,  crop  and 
tree  conditions  in  District  1  appear 
favorable  at  this  time  with  the  fruit 
appearing  mostly  normal  for  this  stage 
of  development.  District  2's  crop  also 
appears  to  be  in  good  condition; 
however,  the  fruit  is  more  variable  in 
shape  than  usual.  District  3's  production 
is  reported  to  be  lighter  than  average 
due  to  a  mid-February  freeze,  but  is 
improved  over  last  season.  Crop 
conditions  in  District  4  are  reported  as 
average.  In  addition,  water  shortage 
problems  throughout  the  production 
area,  particularly  in  Districts  1  and  4, 
could  have  a  serious  impact  on  this 
season's  crop. 

There  may  be  times  when  small  sizes 
as  well  as  excessively  large  sizes  will  be 
shipped  in  fresh  fruit  channels  at 
heavily  discoimted  proces  which  could 
produce  a  negative  return  to  producers. 
Such  discontining  could  be  disruptive  to 
the  orderly  marketing  of  navel  oranges. 
This  condition  could  be  alleviated 
through  the  use  of  size  regulations 
authorized  under  the  marketing  order. 
The  Committee  has  indicated  that  if  size 
regulation  would  achieve  program 
objectives,  it  would  make  such 
recommendations  to  the  Secretary. 


There  is  no  size  regulation  in  effect        j_ 
during  the  current  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  (regulated)  fresh  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  According  to 
the  Committee,  major  export  markets 
continue  to  be  Hong  Kong  and  Japan 
with  nearly  176  percent  of  all  navel 
orange  exports  shipped  to  these  two 
markets  in  the  past  year.  Navel  oranges 
which  are  diverted  to  processing  are 
generally  those  oranges  which  do  not 
meet  grade  requirements  or  are  too 
small  to  market  economically  as  fresh 
fruit. 

In  terms  of  total  crop  utilization,  the 
Committee  estimates  that  approximately 
45,000  cars  of  the  1990-91  crop  (65 
percent)  will  be  utilized  in  fresh 
domestic  markets  compared  with  54,000 
cars  (61  percent)  in  1989-90;  fresh 
exports  are  projected  at  9,500  cars  (14 
percent)  of  the  total  1990-91  crop 
compared  to  10,000  cars  (11  percent)  in 
1989-90;  and  14,150  cars  (21  percent)  of 
the  1990-91  crop  will  be  utilized  in  by- 
product channels  and  other  forms  of 
processing  compared  with  25.000  cars 
(28  percent)  in  1989-90.  The  Committee's 
crop  utilization  estimates,  like  its 
production  estimates,  are  also  expected 
to  be  revised  during  the  season. 

The  1990-91  season  average  on-tree 
price  for  California-Arizona  navel 
oranges  is  not  expected  to  exceed  the 
season's  average  fresh  parity  equivalent 
price.  Domestic  fresh  utilization  about 
equal  to  the  Committee's  mid-point 
estimate  of  45,000  cars  is  expected  to 
result  in  a  season  average  fresh  on-tree 
price  of  $5.29  per  carton,  about  82 
percent  of  the  estimated  fresh  on-tree 
parity  equivalent  price  of  $6.49  per 
carton.  In  contrast,  the  preliminary 
estimate  of  the  1989-90  season  average 
fresh  on-tree  price  is  $3.70  per  carton,  or 
58  percent  of  the  preliminary  on-tree 
parity  equivalent  price  of  $6.34  per 
carton. 

It  is  our  view,  based  on  the 
Committee's  deliberations  and  the 
marketing  policy,  that  the  Committee 
will  recommend  the  implementation  of 
volume  regulation  for  the  1990-91 
season.  At  this  time,  the  Committee  is 
imcertain  as  to  when  the  beginning  of 
harvest  may  occur  and  when  volume 
recommendations  may  first  be 
recommended  to  the  Secretary. 
However,  the  Committee  considers  it 
essential  to  establish  orderly  marketing 
conditions  through  volume  regulation 
early  in  the  season  whenever  there  is  a 
large  quantity  of  early  maturing  fhiit 


available  for  shipment.  According  to  the 
Committee,  recommendations  for 
volume  regulation  will  cease  when  it  is 
clear  that  they  are  no  longer  necessary 
to  achieve  orderly  marketing  conditions. 
At  this  time,  the  Committee  estimates 
that  recommendations  for  volume 
regulation  may  continue  through  the 
month  of  April. 

The  shipping  schedule  as  proposed 
would  begin  with  the  week  ending  on 
November  22, 1990.  The  Committee's 
current  schedule  lists  shipments  through 
the  week  ending  on  May  30, 1991. 
Therefore,  this  proposed  rule  would 
provide  for  volume  regulation  for  the 
period  from  the  week  ending  on 
November  22, 1990,  through  the  week 
ending  on  May  30, 1991. 

Based  on  the  information  available 
and  for  the  purposes  of  this  rulemaking 
process,  the  Committee  recommended  to 
the  Secretary  a  proposed  weekly 
schedule  of  the  quantities  of  navel 
oranges  that  can  be  shipped,  if  volume 
regulation  is  recommended,  approved 
and  implemented  for  the  1990-91  season. 
The  proposed  shipping  schedule  is 
based  on  the  initial  crop  estimate.  Due 
to  the  anticipated  normal  distribution  of 
orange  sizes  and  crop  conditions,  the 
Committee  estimates  that  fresh  domestic 
shipments  this  season  will  be  between 
40,700  and  50,500  cars.  The  shipping 
schedule  is  therefore  based  on  the  mid- 
point total  of  45,000  cars.  This  figure 
.  may  be  adjusted  to  reflect  revised  crop 
estimates  throughout  the  season.  The 
shipping  schedule  is  proposed  to  be 
specified  in  a  new  section  907.1020  of  the 
marketing  order's  rules  and  regulations. 

In  developing  the  proposed  shipping 
schedule,  the  Committee  considered 
equity  of  marketing  opportunity  and 
established  an  equity  factor  pursuant  to 
section  907.51(b].  The  Committee 
compiles  production  estimates  in  cars 
for  each  district.  These  production 
estimates  are  based  on  the  entire 
anticipated  tree  crop  in  each  district. 
The  Committee  combines  these 
production  estimates  to  project  the  total 
production  for  all  four  districts.  The 
Committee  then  projects  the  number  of 
cars  that  could  be  marketed  in  fresh 
domestic  channels.  From  the 


relationship  between  these  two  totals  an 
equity  factor  is  derived  and  then  applied 
to  each  district's  estimated  production  in 
order  to  determine  the  estimated  amount 
of  each  district's  production  that  could 
be  moved  into  fresh  domestic  markets 
under  regulation.  Therefore,  all  districts, 
no  matter  how  much  handlers  ship 
weekly  to  fresh  domestic  markets, 
should  be  provided  the  opportunity  to 
ship,  under  volume  regulation,  the  same 
proportionate  amount  to  fresh  domestic 
markets  during  the  season.  The  equity 
factor  for  this  season  is  69  percent,  or 
47,250  cars,  and  is  the  same  for  all 
districts. 

The  shipping  schedule  also 
establishes  the  percentage  allocation, 
pursuant  to  S  907.110(d)  of  the 
regulations,  for  each  district  for  each 
week  which  is  used  to  determine  each 
district's  proportionate  share  of  volume 
regulations  issued  for  a  particular  week. 
Each  district's  volume  limitation  for  a 
particular  week  is  then  equitably 
apportioned  among  all  handlers  in  each 
district.  Thus,  each  handler's  individual 
allotment  is  based  on  the  entire  quantity 
of  navel  oranges  available  for  all  uses, 
including  export. 

The  Department  invites  comments  on 
the  need  for  volume  regulation  during 
the  1990-91  fiscal  year,  the  proposed 
shipping  schedule,  the  percentage 
allocation  shown  in  the  shipping 
schedule,  and  the  beginning  and  ending 
dates  of  regulation.  Commenters 
proposing  alternative  levels  of 
shipments  and  beginning  and  ending 
dates  for  regulation,  including  no 
regulation,  for  the  1990-91  season  should 
provide  as  much  information  as  possible 
in  support  of  their  suggested 
alternatives.  Interested  persons  are  also 
invited  to  comment  on  the  possible 
regulatory  and  informational  impact  of 
this  marketing  policy  and  volume 
regulations  on  small  businesses. 

The  Department  will  analyze 
comments  received  in  response  to  this 
proposed  rule  and,  if  warranted,  issue  a 
final  rule  which  would  include  an 
analysis  of  the  comments  received. 
Throughout  the  season,  the  Committee 
meets  on  a  weekly  basis  to  consider 
current  and  prospective  marketing 


conditions.  If  this  rule  is  adopted  and 
regulation  is  implemented  during  the 
1990-91  season,  the  Committee  would  be 
expected  to  recommend  amendments, 
when  necessary,  to  the  amounts  allotted 
for  each  district  for  the  upcoming  week 
and  to  provide  adequate  justification  for 
levels  of  regulation  different  from  the 
established  shipping  schedule.  If 
warranted,  the  Department  would  issue 
a  rule  amending  the  established 
schedule. 

This  proposed  rule  is  based  on 
information  currently  available.  The 
issuance  of  this  proposed  rule  does  not 
preclude  the  possibility  that  crop  and/or 
marketing  conditions  could  change  and 
that  the  Committee  may  recommend  the 
implementation  of  volume  regulations 
sooner  or  later  than  contemplated  by  the 
proposed  rule.  As  more  information 
becomes  available,  the  Committee  may 
find  it  necessary  or  desirable  to  revise 
the  shipping  schedule  proposed  herein. 
The  Department  would  consider  the 
Committee's  recommendations  and  take 
whatever  action  is  appropriate  under 
the  order  to  achieve  the  order's  and  the 
Act's  purposes  and  objectives. 

List  of  SubjecU  in  7  CFR  Part  907 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  proposed  to 
be  amended  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OFCAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  S  907.1020  is  added  to  read 
as  follows: 

§  907.1020  Navel  orang*  reguiation  720. 

The  shipping  schedule  below 
establishes  the  quantities  of  navel 
oranges  grown  in  California  and 
Arizona,  by  district,  which  may  be 
handled  during  the  specified  weeks  as 
follows: 


Weekending 

OMrtcll 

DiStridZ 

DMriciS 

0is»icl4 

Total 

* 

%(000) 

carton*/ 
%(000) 

cartons/ 
%(000) 

%(000) 

(000) 

(9)  11-22-fiQ     , 

1.060/94 
1.315/94 
1.690/94 
1,750/92 
1.500/89 
765/85 
1.060/85 
1.450/88 

10/1 
15/1 
35/2 
75/4 
85/5 
70/8 
110/9 
150/9 

50/4 
55/4 
55/3 
55/3 
70/4 
35/4 
40/3 
15/1 

? 

10/1 
15/1 
20/1 
20/1 
35/2 
30/3 
40/3 
35/2 

1.150 

(h)ii-9o.9n    ,,           ,' 

1.400 

(e)  19-OfUnO     ,,         .,. 

1.800 

(<J)  12-13-90     1 

1.900 

(e)  12-20-90 

(f)  12-27-90 , 

1.700 

_ 

900 

(9)  01-03-91..... 

1.250 

(h)  01-1C-9U.. 

- 

1.650 

* 
< 
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(k)01-3}-«l_ 
<0  02-a7-9T._ 
(m)  aB-14-«t.. 
(n)  02-21-«i. 

M«e-2»-«t_ 


(p)03-07-«_ 
(q)  03-14-91- 
(r)  03-21-91.... 
(s)03-2e-M. 
(t)04-O4-«1_ 
(u)  04-11-91  ._ 
(V)  04-18-91 .._ 
M  04-25-91-. 

M06-«9-««_ 
(z)  Q5-1»-9t-. 
(ai)0S-23-91- 
(Ik)  aB-3»-«f .. 


OMrictI 


*(0C0) 


1.480/07 
1<460/86 
U75/81 
1,395/82 
1.410/83 
1.410/83 
1,410/83 
1.495/83 
1,510/84 
1.510/84 
1.510/84 
1.510/84 
1,510/84 
1,430/84 
1.260/84 
1.175/84 
1.010/84 
745/83 
420/84 
165/83 


OMrtcM 


%(000) 


17©/19 


278/M 
27S/18 
270/16 
270/16 
270/1« 
210/M 
290/14 
290/16 
290/16 
299/16 
290/19 
270/19 
240/16 

22sns 

190/19 

155/17 

90/16 

35/17 


OMrid? 


%(00Q) 


IS/1 
IS/1 
19/1 
15/1 


n8«ricl4 


cartoM/ 
%(090) 


3S/2 
95/2 
3S/2 

16/1 
IS/1 
IS/1 
1S/1 

aa/i 


Tbtai 


(009) 


1.700 
1.709 
1.700 
1.709 
1.700 
1.700 
1.700 
1J90 
1J00 
1.800 
1.800 
1.900 
1JD0 
1.700 
1.500 
1.400 
1.200 

500 

aoo 


Dated:  Auguat  dO.  19aa 
Robert  C  If  iiiy. 

Deputy  Director.  Prml  and  Vegetable 
Diviaion. 

[FK  Dm.  90-2flMl  Filed  9-^-48:  &46  am] 
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DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Social  Security  Administration 

2eCFRMvt404 

RIN  0960-AC«3 

Fall>TiHw  AttMdnca  by  El9«unfry 
Of  Secondary  School  glu<wrt 

AGCNCV:  Social  Security  Admuiistiadan. 

HHS. 

action:  Proposed  lule. 

summary:  We  propose  to  amend  our 
rule  on  fidl-time  tMcndance  by  an 
elementary  or  secondary  school  student 
to  provide  that,  in  some  sUiiatinns.  we 
may  determine  that  scheduled 
attendance  of  fewer  dna  20  boors  per 
week  will  be  oeaeidcKd  full-time 
attendance  for  porposes  of  entitlement 
to  child's  insei  mm  beoefit*.  We  believe 
that  tiHS  OBendment  wiU  enable  ns  to 
fulfill  more  equitably  the  intent  of 
Congress  in  providing  these  benefits. 
DAT6S:  Yoer  coeunente  will  be 
considered  if  we  receive  them  no  later 
than  Nevuaber  6, 1990. 

ADDWESSes:  Comments  should  be 
submitted  ia  writing  to  the 
Commissioner  of  Social  Security, 
Depertment  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore.  MD 
ZIZ35.  or  delivered  to  the  OfTice  of 
Regulationa,  Social  Security 
Adbiinistiation,  3-&-I  Operationa 


Building.  M01  Security  Boulevard. 
Baltimore.  lifD  2123S.  betwe^  8  ajn. 
and  4:30  pjB.  on  regalar  bnanesa  days. 
CoaHBents  received  any  be  inspected 
dudag  theae  same  hours  by  making 
arrangeaientB  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Schanberger.  Legal  Assistant  3-B- 
1  Operations  Building,  6401  Security 
Boulevard,  Batlimore.  MD  21235,  (301) 
965-8471. 

SUPPLEMCMTABV  INPORMATIOM:  Witk 

several  exceptiooa,  child's  iasuraoce 
benefits  under  the  Social  Security  Act 
(the  Act)  usually  temunate  when  the 
child  attains  age  18.  One  exception 
allows  benefits  for  persona  onder  age  19 
who  are  full-time  eleaientaty  or 
secondary  school  students. 

Section  202tdK7KA)  of  die  Act.  42 
U.S.C.  4GZ(dK7)(Ar.  prarides  tfiat  a  fnfl- 
time  eleraentaiy  or  secondaiy  school 
student  is  an  individual  who  is  in  full- 
time  attendants  as  a  student  at  an 
elementary  or  secondary  schoul,  as 
determined  by  the  Secretary  of  Healtli 
and  Human  Services,  in  accordance 
with  regulations  prescribed  by  him,  in 
the  light  of  the  standards  and  practices 
of  the  schools  invofved. 

Our  regolatfons  require  that  an 
elementary  or  secondary  school  student 
anat  be  scheduled  to  attend  school  at 
least  20  hours  per  week  to  be  considered 
a  fall-time  student.  Our  experience  has 
shown  that  this  is  generally  a 
reasonable  standard.  However,  we  are 
awaie  that  there  are  some  unique 
situations  in  which  students  are  enrolled 
for  full-time  attendance  under  the 
school's  standards  and  practices  but 
becaoae  of  ^>ecial  circumstances,  the 
stadents  are  liable  to  schedule 


attendance  of  at  least  20  hours  per 
week. 

For  example,  in  the  case  of  Hdberman 
v.  Finch,  41H  F.  2d  864  (2d  CSr.  1969),  a 
claimant  had  been  forced  to  discontinue 
her  schooling  at  age  14  because  of  a 
serious  illness.  Yftten  she  was  able  to 
resume  school  at  age  17,  she  applied  fbr 
admission  to  the  public  and  private 
schools  where  she  lived,  and  was  told 
by  schotd  authorities  that  she  was  too 
old  to  enrofl  as  a  full-time  high  school 
day  student.  The  only  program  available 
to  her  was  an  evening  high  school 
program  at  a  fidly  accredited  private 
school  that  enabled  her  to  take  16% 
hours  of  class  prer  week.  This  scheduled 
attendance  was  considered  to  be  the 
equivalent  of  full-time  day  instruction. 
liie  court  held  ftat  where  a  child  takes 
the  maximum  number  of  hours  available 
in  the  only  accrecBted  school  program 
available  to  the  child  and  meets  the 
other  conditions  for  entitlement  to 
child's  benefits,  there  should  be  little 
question  of  the  child's  ri^t  to  receive 
benefits  under  a  limited  exception  to  the 
20-hour  rule. 

For  the  above  reasons,  we  propose  to 
amend  20  CFR  404.367(b)  to  provide  for 
exceptions  to  the  20-hour  rule  where  the 
student  is  considered  to  be  full-time  for 
day  students  under  the  schoors 
standards  and  practices  and  either  the 
school  does  not  schedule  at  least  20 
hours  per  week  for  the  child  and 
attending  that  school  is  the  student's 
only  reasonable  alternative,  or  the 
student's  illness  prevents  him  or  her 
from  scheduled  attendance  of  at  least  20 
hours  per  week.  We  believe  that  this 
modification  to  our  rules  is  consistmt 
with  the  intent  of  Congress  that  diitd't 
insurance  benefits  be  paid  to  fiill-time 
elementary  or  secondary  school 


students  under  age  19^  who  have  suffered 
a  loss  of  parental  support.  Our 
experience  has  shown  that  20  hours  per 
week  is  a  reasonable  attendance 
standard  for  most  students,  but  that 
there  is  a  need  to  provide  for 
exceptional  situations,  such  as  the  one 
presented  in  Haberman,  where  students 
are  prevented  by  reasons  beyond  their 
control  from  enrolling  in  a  program  that 
provides  for  attendance  of  at  least  20 
hours  per  week. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  the  small  number 
of  cases  involved  will  result  in  negligible 
program  and  administrative  costs. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  the 
entitlement  of  individuals  to  monthly 
benefits.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act  is  not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Prograin  Nos.  13.803  Social  Security- 
Retirement  InBurance;  13.805  Social 
Security — Survivors  Insurance) 

list  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits;  Disability 
benefits;  Old-Age,  Survivors,  and 
Disability  Insurance. 

Dated:  )une  9, 1990. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  July  9, 1990. 
Louis  W.  Sullivan. 
Secretary  ofHtalth  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subpart  D  of  part  404  of  20 
CFR  chapter  III  is  proposed  to  be 
amended  as  follows: 

PART  404--PEDERAL  OLD-AGE, 
SURVIVORS.  AND  DISABILITY 
INSURANCE 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  S«ca.  202. 203(a)  and  (b),  205(a). 
216. 223. 22B(aHe),  and  1102  of  the  Social 


Security  Act:  42  U.S.C.  402, 403(a)  and  (b). 
405(a),  416, 423, 428(a)-(e).  and  1302. 

2.  Section  404.367  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

§404.367   Whanyouaraa'iull-time 
elementary  or  secondary  sctKMi  student". 

Beginning  August  1982,  you  may  be 
eligible  for  child's  benefits  if  you  are  a 
full-time  elementary  or  secondary 
school  student.  For  the  purposes  of 
determining  whether  the  conditions  of 
entitlement  are  met  throughout  the  first 
month  as  stated  in  S  404.352(a)(2)(i),  if 
you  are  entitled  as  a  student  on  the 
basis  of  attendance  at  an  elementary  or 
secondary  school,  you  will  be 
considered  to  be  in  full-time  attendance 
for  a  month  during  any  part  of  which 
you  are  in  full-time  attendance.  You  are 
a  full-time  elementary  or  secondary 
school  student  if  you  meet  all  the 
following  conditions: 
***** 

(b)  You  are  in  full-time  attendance  in 
a  day  or  evening  noncorrespondence 
course  of  at  least  13  weeks  duration  and 
are  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution's  standards  and 
practices.  Additionally,  your  scheduled 
attendance  must  be  at  the  rate  of  at 
least  20  hours  per  week  unless  we  find 
that: 

(1)  The  school  attended  does  not 
schedule  at  least  20  hours  per  week  and 
going  to  that  particular  school  is  your 
only  reasonable  alternative;  or 

(2)  Your  illness  prevents  you  from 
having  scheduled  attendance  of  at  least 
20  hours  per  week.  To  prove  that  your 
illness  prevents  you  from  scheduling  20 
hours  per  week,  we  may  request  that 
you  provide  appropriate  medical 
evidence  or  a  statement  from  the  school. 


[FR  Doc.  90-20938  Filed  9-5-90;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sorvico 

26  CFR  Parti 
[CO-62-89] 
RIN  154&-A011 

Regulations  Under  Section  392  of  the 
Internal  Revenue  Cods  of  1986; 
Limitstions  on  Corporate  Net 
Operating  Loss  Carryf  orwsrds 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  document  contains     * 
proposed  amendments  to  S  1-382-2T  of 
the  temporary  Income  Tax  Regulations 
and  S  1.382-3  of  the  proposed  Income 
Tax  Regulations  under  section  382  of  the 
Internal  Revenue  Code  of  1986.  The 
amendments  provide  option  attribution 
rules  for  purposes  of  determining  stock 
ownership  in  order  to  determine 
whether  certain  transactions  in  title  11 
or  similar  cases  qualify  under  section 
382(1)(5).  The  rules  are  necessary  to  limit 
relief  under  section  382(1)(5)  to 
ownership  changes  in  which  pre-change 
shareholders  and  qualified  creditors 
maintain  a  substantial  continuing 
interest  in  the  loss  corporation  following 
the  title  11  or  similar  case. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  6, 1990. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  Attention 
CC:CORP:T:R  [CO-62-89].  room  4429. 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT 
David  P.  Madden  of  the  Office  of 
Assistant  Chief  Counsel  (Corporate), 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution' 
Ave.,  NW.,  Washington.  DC  20224 
(Attention  CC:CORP:T:R),  or  telephone 
(202)  566-3205  (not  a  toU-fiee  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  part  1  of  title  26  of  the 
Code  of  Federal  Regulation  (CFR)  under 
section  382  of  the  Code.  The  proposed 
regulations  relate  to  the  operation  of 
option  attribution  rules  in  determining 
when  an  ownership  change  occurs  in  a 
title  11  or  similar  case  and  whether  the 
transaction  qualifies  under  section 
382(1)(5).  Section  382  was  amended  by 
section  621  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  99-514. 100  Stat.  2085 
(1986)  and  subsequent  acts.  Temporary 
regulations  regarding  the  determination 
of  an  ownership  change  were  added  to 
the  CFR  as  §  382-2T  by  T.D.  8149. 
published  in  the  Federal  Register  on 
August  5. 1987  (52  FR  29668).  Proposed 
regulations  were  issued  under  section 
382(1)(5)  by  a  notice  of  proposed  - 
rulemaking  published  in  the  Federal 
Register  on  August  14, 1990  (55  FR 
33137). 

Explanation  of  Provisions 

Overview  of  Relevant  Provisions  of  the 
Code  and  Regulations 

Under  section  382(a)  of  the  Code,  as 
amended,  if  an  ownership  change  occurs 
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with  teapect  to  a  loss  cocporatioa  (u 
defined  ia  tectioa  3a2(k)(l)  and  {  1.382- 
Zl[mu  of  Ae  tefii{Muarf  Income  Tax 
Regulatiaas).  the  amoHBl  of  the  loss 
corpocation's  taxable  income  for  a  poM- 
change  year  tkat  may  be  offset  by  the 
prs-cbaa^  net  opesaling  losses  (•and 
ngrtain  built-in  losses)  of  the  loss 
corporation  cannot  exceed  the  section 
382  limitation.  The  section  382  limitation 
for  a  post-ckange  year  is  generally  equal 
to  the  fair  market  value  of  the  loss 
corporation's  shick  immediately  before 
the  ownership  change  multiplied  by  the 
appliu^e  long-term  tax-exempt  rate 
published  in  the  kitemal  Revenue 
Bulletin. 

In  general,  an  ownership  change 
involves  an  increase  of  more  than  50 
percentage  points  in  stock  ownership  by 
5-percent  shareholders  during  the  testing 
period  (usually  the  three-year  period 
ending  on  the  date  on  which  a 
bvnsaction  is  tested  for  an  ownership 
change). 

Ownership  of  stock  for  these  ptrrposes 
is  determined  by  applying  option 
attribution  rules  set  forth  in  section 
38a(tK3KA)  of  dK  Code  and  {  1.382- 
2T(h)  of  the  temporary  regulations. 
Sectioa  3e2(I)(3)(A)(iv)  provides  tfiat 
except  to  tbs  extent  provided  in 
regulations,  an  option  to  acquire  stock  is 
treated  a*  excreted  if  the  exercise 
results  in  an  ownership  change.  Under 
S  lJ62-ZT(h)(4),  subject  to  certain 
exceptions^  l^e  owner  of  an  option  (or 
similar  interest)  to  acquire  stock  is 
treated  as  acquiring  the  underlying  stock 
on  a  testing  date  if  that  treatment  would 
result  in  «n  ownership  change. 

Sectkm  362(l)(5)  at  the  Code  provides 
that  dta  Imiitatioa  imposed  by  sectifoa 
382(a)  does  not  apply  after  an  ownership 
chHge  of  a  loss  corporation  if  (1)  the 
corporation  is  onder  tin  jurisdiction  of  a 
court  in  a  tide  11  or  similar  case 
immediotriy  before  the  ownership 
change,  and  (2)  the  corporation's  pre- 
change  sfaardiokiers  and  qualified 
creditors  (deterrained  inunediately 
befc)ce  the  ovmastagp  change)  own  at 
least  50  percent  of  the  value  and  voting 
power  of  the  loss  ccaiwration's  stock  (or 
stock  of  a  controWng  cmporation  if  also 
in  bankruptcy)  immediately  after  die 
ownership  change  and  as  a  result  of 
beiog  pra-cfaaagc  shareholders  or 
qualified  creditors  immediately  before 
the  owoecahip  change.  Section  382(1)(5) 
applies  only  to  a  tmnsaction  that  is 
ordered  by  a  court  or  is  pursuant  to  a 
plan  approved  by  a  court  See  H.R.  Rep. 
841.  99th  Cong..  2d  Sess.  11-192  (1988). 
19K-3  Ca  (Vol.  41 192.  Although  the 
limitation  imposed  by  section  382(a) 
does  not  apply,  the  loss  corporation  may 
be  required  to  reduce  a  portion  of  its 


prt-chaage  loases  and  credits  IoUomhiiv 
a  transaction  qualifying  oadar  sactkM 
382(1)15). 

The  pmposeal  regulatiaas. 

Section  382(1)(5)  of  the  Code  is 
intended  to  provide  relief  from  the 
applicatioB  of  the  section  382  liaitatioB 
only  for  bankruptcy  reorganizations  in 
which  pre-change  sharebokleis  and 
qualified  creditors  maintain  a 
substantial  continuing  interest  in  the 
loss  corporation.  Because  the  continuity 
requirement  contemplated  by  the  statute 
may  be  easily  circumvented  through  the 
issuance  of  options,  the  Internal 
Revenue  Service  has  determined  that 
the  application  of  option  attribution 
rules  is  necessary  to  limit  relief  under 
section  382(11(5)  to  ownership  changes  in 
which  prechange  shareholders  and 
quallRed  creditors  do,  in  fact,  maintain  a 
substantial  continuing  interest.  Without 
option  attribution  rules,  a  loss 
corporation  could  emerge  from  a 
bankruptcy  reorganization  with  no 
limitation  on  its  use  of  pre-change 
losses,  even  though  more  than  50 
percent  of  tfie  ownership  interest  in  the 
loss  corporation  is  effectively 
transferred  to  new  investors  as  a  result 
of  a  plan  of  bankruptcy  reorganization. 

Vos  proposed  regulations  therefore 
provide  opdon  attribution  rules  that 
apply  for  purposes  of  determining 
whether  the  stock  ownership 
requirements  of  section  382(1)(5]  of  the 
Code  are  sati^ied.  Under  these  rules, 
options  (and  similar  interests)  are 
generally  deemed  exercised  if  their 
exercise  would  cause  the  pre-change 
shareholders  and  qualified  creditors  to 
own  less  than  the  requisite  amount  of 
stock.  The  rules  are  proposed  to  be 
effective  as  of  [Insert  date  that  the 
Treasury  Decision  adopting  this  notice 
of  proposed  rulemaking  is  filed  with  the 
Federal  Register  and  to  be  applicable  to 
ownership  changes  occurring  on  or  after 
September  5, 1990. 

Options  created  pursuant  to  the  plan 
of  reorganization  in  a  title  11  or  similar 
case  are  subject  to  the  option  attribution 
rules  of  9  1.382-2T(h)(4)(i)  of  the 
temporary  regulations  upon 
confirmation  of  the  plan  by  the  court. 
The  proposed  regulation,  however,  adds 
new  S  1.382-2T(h)(4)(x)(J)  to  provide 
that  the  option  attribution  rules  of 
S  1.382-2T(h](4)(i)  do  not  apply  to  an 
option  created  by  the  confirmation  of  a 
plan  of  reorganization  in  a  title  n  or 
similar  case  (indading  an  option  created 
under  the  planj,  but  only  nntd  die  tira« 
that  the  pbn  of  reorganiaadan  becones 
effective.  The  amendment  to  §  1.382-2T 
is  proposed  to  be  effective  as  of  [Insert 
date  that  the  Treasury  Decision 
adopting  this  notice  of  proposed 


Eubmaking  is  filed  with  the  Fadasal 
Register  and  to  b*  apfdicable  for  any 
lasting  date  •ccaning  wi  or  after 
September  5. 1998. 

No  ififereace  should  be  drawn  from 
the  proposed  regulatkms  as  to  the 
application  of  option  attribution  rules 
for  any  other  purpose  or  as  to  future 
regulations  concerning  section  1504(a)(5] 
of  the  Code. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations,  and 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
these  regulations  will  be  submitted  to 
the  Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  aad  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held  upon 
written  request  by  any  perscHi  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  P. 
Madden,  Office  of  Assistant  Chief 
Counsel  (Corporate),  Office  of  Chief    , 
Counsel,  htternal  Revenue  Service. 
Personnel  from  other  offices  of  the 
Service  and  the  Treasury  Department 
participated  in  developing  the 
regulations,  in  matters  of  both  substance 
and  style. 

List  of  Subjects  in  26  CFR  um-l 
through  1.383-3 

Corporate  adjustments.  Corporate 
distributions.  Corporations,  Income 
taxes.  Reorganizations. 


Proposed  Amendments  to  the 
Regulations 

The  notice  of  proposed  rulemaking  (to 
amend  26  CFR  part  1)  that  was 
published  on  August  14. 1990  (55  FR 
33137)  is  amended  and  additional 
amendments  to  26  CFR  part  1  are 
proposed  as  follows: 

PARTI-CAMCNDED]  . 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citations  to  read  in  part: 

Authority:  28  U.S.C.  7805;  *  *  *  §  1.382-2T 
also  issued  undo-  26  U.S.C.  382(g)(4MC).  and 
26  U.S.C  382(in),  and  1 1.382-3  also  issued 
under  26  U.S.C  M2(1)(3)(A)  and  382(in). 

Par.  2.  A  new  9 1.382-2T(h)(4)(xHI)  is 
added  to  read  as  set  forth  below: 

9 1.382-ZT   Daflnttlon  of  ownarsMp  change 
under  section  38S  aa  amandad  by  the  Tax 
Refonn  Act  of  1988  (tempofary). 

*  •        •        • 

(h)  •  *  V 
(4)  *  *  • 

(x)  Options  hot  subject  to  attribution. 

*  «  * 

(J)  Title  11  or  similar  case.  Any  option 
created  by  the  confirmation  of  a  plan  of 
reorganization  in  a  title  11  or  similar 
case  (within  the  meaning  of  section 
368(a)(3)(A)),  but  only  until  the  time  that 
the  plan  becomes  effective.  This 
paragraph  (h)(4)(x)n)  applies  to  any 
testing  date  oooiuring  on  or  after 
September  5. 1990. 

Par.  3.  Section  1.382-3,  as  proposed  on 
August  14. 1990  (55  FR  33137).  is 
'  amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

9 1 .382-3    Speclai  rules  under  section  382 
for  a  corporation  In  a  title  1 1  or  stmilar 
case. 

*  *        • 

(c)  Option  attribution — (1) 
Determination  of  stock  ownership  for 
purposes  of  section  382(l)(5)lA)(ii). 
Solely  for  purposes  of  determining 
whether  the  stock  ownership 
requirements  of  section  382(l)(5)(A)(ii) 
and  9  1.382-3(a)(2)  are  satisfied  at  the 
time  of  an  ownership  change,  stock  of 
the  loss  corporation  (or  of  a  controlling 
corporation  if  also  in  bankruptcy)  that  is 
subject  to  an  option  is  treated  as 
acquired  at  that  time,  pursuant  to  an 
exercise  of  the  option  by  its  owner,  if 
such  deemed  exercise  would  cause  the 
pre-change  shareholders  and  qualified 
creditors  of  the  loss  corporation  to  own 
(after  such  ownership  change  and  as  a 
result  of  being  pre-change  shareholders 
or  qualified  cniiditors  immediately 
before  such  change)  less  than  an  amotmt 


of  such  stock  sufficient  to  satisfy  the 
ownership  requirements  of  section  I 

38^X5KAHii)  and  %  1.382-3(a)(2).  An 
option  tiiat  is  owned  as  a  result  of  being 
a  pre-change  shareholder  or  qualified 
creditor  and  that  if  exercised,  would 
result  in  the  owmership  of  stock  by  a 
pre-change  shareholder  or  qualified 
creditor  will  not  be  treated  as  exercised 
under  this  section.  For  purposes  of  this 
paragraph,  rules  similar  to  the  ndes  of 
paragraphs  (iii).  (iv).  (v),  (vii).  and 
(x](A),  (B)  (except  with  respect  to  a  debt 
instrument  that  was  issued  after  the 
fiing  of  the  petition  of  the  title  11  or 
similar  case).  (D),  (E).  (G),  (H),  (J),  and 
(Z)  of  9  1.382-2T(h)(4)  (relating  to 
certain  rules  regarding  option  attribution 
rules  for  purposes  of  determining 
whether  an  ownership  change  occurs) 
apply.  Rules  similar  to  the  rules  of 
9  1.382-2T(h)(4)(viii)  also  apply  wiUi 
respect  to  an  option  except  to  the  extent 
any  person  owning  the  option  at  any 
time  on  or  after  the  change  date 
acquires  additional  stock  or  an  option  to 
acquire  additional  stock  during  the 
period  of  time  on  or  after  the  ownership 
change  and  on  or  before  the  lapse  or 
forfeiture  of  the  optioiL 

(2)  Examples. 

Example  7.  L  is  a  loss  coiporation  in  a  title 
11  case.  The  plan  of  reorganization  of  L 
approved  by  the  bankruptcy  court  provides 
for  the  cancellation  of  all  existing  L  stock,  the 
issuance  of  100  shares  of  new  L  common 
stock  to  qualified  creditors,  and  the  issuance 
of  an  option  to  a  new  investor  to  acquire,  at 
any  time  during  the  next  3  years.  90  shares  of 
new  L  common  stock  from  L  at  its  fair  market 
value  on  the  date  the  plan  is  effective.  Under 
paragraph  (cKl)  of  this  section,  upon  the 
effective  date  of  the  plan,  the  option  held  by 
the  new  investor  is  deemed  exercised  if  the 
exercise  would  cause  the  qualified  creditors 
of  L  to  own  less  than  50  percent  of  the  total 
voting  power  or  value  of  the  L  stock  after  the 
ownership  change.  Because  the  qualified 
creditors  would  receive  at  least  .50  percent  of 
the  voting  power  and  value  of  the  new  L 
common  stock  even  if  the  option  were 
deemed  exercised,  the  stock  ownership 
requirements  of  section  382(lK5KAKii)  are 
satisfied. 

Example  2.  The  facts  are  the  same  as  in 
Example  (1),  except  that  L  issues  an  option  to 
the  new  investor  to  acquire  110  shares  of  new 
L  common  stock.  This  option  is  deemed 
exercised  under  paragraph  (c)(l]  of  this 
section  upon  the  effective  date  of  the  plan, 
because,  as  a  result  of  the  deemed  exercise, 
the  qualified  creditors  would  receive  only  100 
of  210  shares  of  the  new  L  common  stock 
(approximately  48  percent]  after  the 
ownership  change.  Accordingly,  the  stock 
ownership  requirements  of  section 
382(l](S)(A)(ii)  are  not  satisifed  and  section 
382(a)  applies  to  the  ownership  change. 

(3)  Effective  date.  This  paragraph  (c) 
applies  to  ownership  changes  occurring 
on  or  after  September  5, 1990. 


(d)  Coordination  with  the  definitions 
and  nomenclature  used  in  section  382 — 
(1)  In  general.  Terms  and  nomenclature 
used  in  tfiis  section,  and  not  otfierwise 
defined  herein,  have  the  same  respective 
meaning  as  in  section  382  and  the 
regulations  thereunder. 

(2)  Pre-change  shareholders. 
[reserved] 

(3)  Quo7^/e</cr«//tor».  [reserved] 
Frad  T.  Guhluer^  fr.. 
Commissioner  of  Internal  Revenue. 

[FR  Doc.  90-20984  Filed  9-&-00: 8:45  am| 
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26  CFR  Parts  52  and  602 

[PS-73-89] 

RIN  154S-AO08 

Exdst  Tax  on  Chamicais  That  Daplala 
tlw  Ozona  Layar  and  on  Praducta 
Containing  Such  Chandcala 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  aiwi  Regulations 
portion  of  this  issue  of  the  Fadaial 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  tax  on  chemicals  that  deplete  the 
ozone  layer  and  on  products  containing 
such  chemicals.  Hie  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received 
before  November  6. 1990. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  room  4429,  Attention: 
CC:CORP:T:R  (PS-73-89),  Washington. 
DC  20044.  In  the  alternative,  comments 
and  requests  may  be  hand  delivered  to: 
CC.-CORP:Til  (PS-73-^).  Internal 
Revenue  Service,  room  4429, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

FOR  RMTMER  INFORMATION  CONTACR 

Ruth  Hoffman,  202^566-4475  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reductioa  Act 

The  requirements  for  collection  of 
information  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
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and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h]).  Comments 
concerning  the  accuracy  of  the  burden 
estimates  and  suggestions  for  reducing 

this  burden  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224. 

The  requirements  for  collection  of 
information  in  this  proposed  regulation 
are  in  S§  52.4682-lT(b)(2)(iii),  52.4682- 
2T(b),  52.4682-2T(d).  52.4682-3T(c)(2), 
52.4682-3T(g).  and  52.4682-4T(f).  This 
information  required  by  the  Internal 
Revenue  Service  to  verify  compliance 
with  sections  4681  and  4682  of  the 
Internal  Revenue  Code.  This  information 
wiU  be  used  as  evidence  that  qualifying' 
sales  have  taken  place,  to  determine 
whether  modifications  to  the  list  of 
imported  taxable  products  are 
necessary,  and  to  determine  the  amount 
of  floor  stocks  tax  for  which  a  person  is 
liable.  The  likely  respondents  and/or 
recordkeepers  are  businesses  and  other 
organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  and  recordkeepers  may 
require  more  or  less  time,  depending  on 
their  particular  circumstances. 

Estimated  total  annual  recordkeeping 
burden:  75,022  hours. 

Estimated  average  annual  burden  per 
recordkeeper  0.5  hour. 

Estimated  number  of  recordkeepers: 
150,216. 

Estimated  total  annual  reporting 
burden:  120  hours. 

Estimated  average  burden  per 
respondent  0.4  hour. 

Estimated  number  of  respondents: 
300. 

Estimated  frequency  of  responses:  On 
occasion. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Fecleral  Register  amend  the 
Environmental  Tax  Regulation  (26  CFR 
part  52)  by  adding  rules  under  sections 
4681  and  4682  of  the  Internal  Revenue 
Code.  The  temporary  regulations 
contain  rules  concerning  the  tax  on 
chemicals  that  deplete  the  ozone  layer 
and  on  products  containing  such 
chemicals. 


This  document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations.  Accordingly,  the  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  For  the  text  of  the 
temporary  regulations,  see  T.D. 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  proposed  and 
temporary  rules. 

Special  Analyses  ^ 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  and  held  upon  written  request 
to  the  Internal  Revenue  Service  by  any 
person  who  also  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffman,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries),  However, 
personnel  firom  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Depariment  participated  in  their 
development 

Frad  T.  Goldbeig.^  Jr., 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  90-20977  Filed  8-31-90;  3:16  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Alabama  Regulatory  Program; 
Regulatory  Reform 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Alabama  regulatory  program 
(hereinafter  referred  to  as  the  Alabama 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
relate  to  revegetation,  siltation 
structiures,  roads,  exploration, 
performance  bonds  and  other  topics. 
Also  included  are  extensive  changes 
relativie  to  Alabama's  regulations 
covering  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals.  These  amendments  are 
primarily  in  response  to  changes  in  the 
Federal  regulations  (30  CFR.  chapter 
VII)  between  Jime  8, 1988  and  August  30, 
1989  (Regulation  Reform  Review  III). 
This  notice  sets  forth  the  times  and 
locations  that  the  Alabama  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearings,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
9, 1990.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  October  1, 1990.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
September  21, 1990. 

ADORESSES:  Written  comments  should, 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director.  Birmingham 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Birmingham  Field 
Office. 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Birmingham  Field 
Office,  280  West  Valley  Avenue, 
Room  302,  Birmingham,  Alabama 
35209.  Telephone:  (205)  731-0890. 

Alabama  Surface  Mining  Commission, 
First  Federal  Bank  Building,  2nd  Floor, 
1811  Second  Avenue,  Jasper,  Alabama 
35501,  Telephone:  (205)  221-4130. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  A.  Penn.  Director, 

Birmingham  Field  Office,  (205)  731-0890. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  20, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Information 
regarding  general  background  on  the 
Alabama  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Alabama  program  can  be  found  in  the 
May  20, 1982  Federal  Register  (47  FR 
22030).  Subsequent  actions  taken  with 
regard  to  Alabama's  program  and 
program  amendments  can  be  found  in  30 
CFR  901.10,  901.15  and  901.30. 

II.  Discussion  of  Amendments 

Pursuant  to  the  Federal  regulations  at 
30  CFR  732.17,  OSM  informed  Alabama 
on  February  7, 1990  (two  separate  letters 
of  the  same  date)  that  a  number  of  the 
Alabama  regulations  are  less  effective 
than  or  inconsistent  with  the  revised 
Federal  requirements.  One  of  the  letters 
was  relative  to  Alabama  regulations 
regarding  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals.  The  other  letter  was  relative  to 
all  other  Alabama  regulations  which 
were  less  effective  than  the  Federal 
requiremtns  as  revised  between  June  8, 
1988  and  August  30, 1989. 

By  letter  dated  July  16, 1990 
(Adiminsitrative  Record  No.  AL-462), 
Alabama  submitted  to  OSM  a  State 
program  amendment  package  consisting 
of  approximately  34  revisions  to  the 
Alabama  program  and  an  entirely  new 
chapter  on  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals  (8809-X-2E).  These  revisions 
address  changes  in  the  Alabama 
program  required  by  both  of  the  above 
mentioned  letters  of  February  7, 1990. 

The  Alabama  Surface  Mining 
Commission  proposes  the  following  rule 
making  actions: 

Ruyle  No.  and  Title:  [Intended  Action] 

88O-X-2A-.06  DeHnition  [Amend] 
880-X-2A-.07(3)  Jurisdiction  (Amend) 
880-X-2E  Incidental  Extraction  [New  Rule] 
.880-X-8B-.03  Unpermitted  Reclamation 

[Amend] 
880-X-8C-.01  Exploration  [Amend] 
880-X-8C-.04  Exploration  [Amend] 


B80-X-8C-.04(l)(c)  Mapping  [Amend] 
880-X-8C-.05  Exploration  [Amend] 
880-X-8C-.09  Permitting  [Amend] 
880-X-8F-.17(l)  Permit  and  Certification 

[Amend] 
880-X-BF-.17(2]  Certifications  [Amend] 
880-X— 8F.19  Support  Facilities  [Amend] 
880-X-8I-.17(l)  Permit  and  Certification 

[Amend] 
880-X-8I-.17(2)  Certification  [Amend] 
880-X-6I-.19  Support  Facilities  [Amend] 
880-X-9A-.04(2)  Increments,  Size  and 

Configiu-ation  [Amend] 
880-X-9B-.04{2)(b)  Revegetation  [Amend] 
B80-X-9B-.04(2)(c)  Revegetation  [Amend] 
880-X-9C-.03  Self  Bonding  [Amend] 
8a0-X-9C-.04(2)  Liability  Insurance  [Amend] 
B80-X-9D-.02(4]  Interest  in  Bonds/ Access 

[Amend] 
880-X-9E-.05(l)(b)  Bond  Money  [Amend] 
88O-X-9E-.0S(3)  Excess  Coste  Collection 

[Amend] 
880-X-10C-.20  Impoundments  [Amend] 
880-X-10C-.67(2]  Environmental  Standards 

[Amend] 
880-X-10C-.67(3)  Design  and  Construction 

[Amend] 
88O-X-10C-.67(5}  Road  Maintenance 

[Amend] 
880-X-10C-.67(6)  Road  Reclamation  [Amend] 
880-X-10C-.68  Primary  Roads  [Amend] 
880-X-10D-.20  Impoundments  [Amend] 
880-X-10D-.65(2)  Environmental  Standards 

[Amend] 
880-X-10D-.65[3)  Design  and  Construction 

[Amend] 
880-X-10I>-.65(5}  Road  Maintenance 

[Amend] 
88O-X-10D-.65(6}  Road  Reclamation  [Amend] 
880-X-10D-.66  Primary  Roads  [Amend] 

III.  Public  Comment  Procedure 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Alabama  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Alabama  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conunents  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Records. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  perion 
listed  under  "FOR  FURTHER  INFORMATION 
CONTRACT"  by  4  p.m.  September  21. 
1990.  If  no  one  requests  an  opportunity 
to  cominent  at  a  public  hearing,  the 
hearing  will  not  be  held. 


Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  beep  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
pubUc  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  further 
INFORMATION  CONTACT".  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES".  A  written  siunmary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  901 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  August  23, 1990. 
Carl  C  Close. 

Assistant  Director.  Eastern  Field  Operations. 
[FR  Doc.  90-20935  Filed  9-5-90;  8:45  am] 
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30  CFR  Part  935 

Otiio  Permanent  Regulatory  Progran^ 
Revision  of  Administrative  Rules 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

pubUc  comment  period. 

summary:  OSM  is  reopening  the  public 
comment  period  on  Revised  Program 
Amendment  No.  43  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Ohio  has  proposed  further 
revisions  to  one  rule  which  are  intended 
to  make  that  rule  as  effective  as  the 
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comspoodiag  Fadeni  FegulafUooa 
coaccmiaf  asdiBMai  pond  aad 
impoundmeDt  ipUbnays. 

TteaaeticaaBtt  forth  the  tjaaaaaad 
localiaaa  thai  Ihe  OfaM  pfogiara  and 
i>copoaed  aawndaiants  to  that  pfogEam 
will  be  availaUa  for  public  iosiMCtioii. 
the  coBuaeat  period  duhag  w^eh 
interested  peneoB  laay  subtaft  wntten 
commeata  aa  Ihepcopeeed  amendmei^. 
and  tfae  procedurea  that  Mtitt  be  foUawed 
regacdiog  the  p«fUic  hearing,  tf  one  is 
requested. 

iMvm:  Wtittea  Gomnients  must  be 
leceiired  on  er  before  4  p.m.  on  Octob« 
9. 190(X  tf  requested,  a  public  hearing  on 
the  propoaed  ameMtanents  wiH  be  held 
at  1  p.m.  on  October  1, 199a  Rsquests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
September  21, 19m. 

AOOMESSCS:  Written  comments  and 
requests  to  testify  at  the  bearing  should 
be  mailed  or  hand-delivered  to  Ms.  Nina 
Rose  Hatfield  Diiector.  Cohunbus  Field 
Office,  at  the  address  Bsted  below. 
Copies  of  the  Ohio  progranv.  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  wiH  be  available  for  pubUc 
review  at  the  addresses  Ksted  below 
during  normal  business  hours.  Monday 
throu^  Friday,  exchiding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  coaiactiBg  C^hfs  Cahunbus  Field 
Office. 

Office  of  Surfece  Mining  Reclamation 
and  Enforcement.  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202,  Columbus,  Ohio  43232. 
Telephone:  (614)  866-0578. 

Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation,  Fountain 
Square,  Building  B-3,  Columbus,  Ohio 
43224,  Telephone:  (614)  265-6675. 

Fow  RWTwgw  mmmknem  tomrnr. 
Ms.  Nina  Rose  Haffield  Director. 
Columbus  Piekl  Office.  (614)  860-0678. 

suppLEMCNTJiRV  MrowaanoN: 

I.  Backye— d 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  faiCormation  on  the 
general  background  of  tihe  Ohio  program 
submissina,  including  the  Secretaiy's 
findings,  the  riispositioa  of  coroa»ants> 
and  a  detailed  explam^oa  at  the 
conditions  of  approval  of  the  Ohio 
prograoL.  can  be  foiiad  in  the  August  10. 
1982,  Fadatai  Bafittec  (47  FR  3468^ 
Subsequent  actions  concerning  the 
conditions  of  amiroval  and  piogram 
amendments  ace  identified  at  30  CFR 
935.11. 935.12. 93&15.  and  93&16. 


ILDJaamshMai  the  Proposed 
Amendaianla 

By  letter  dated  Novembet  17.  igw 
(Administrative  Record  No.  OH-iatO). 
the  Diraclet  ef  OSM  nodfiad  CHiio  oi  a 
nun^bar  of  Federal  rcgubtioiis 
promulgated  between  June  9, 1968  and 
July  30, 1989  for  which  OSM  had 
determined  tfiat  the  corresponding  C^o 
rules  were  now  less  effective  than  the 
new  Federal  counterparts.  In  response 
to  the  OSM  notification,  Ohio  submitted 
proposed  Program  Amendment  No.  43 
by  letter  dated  )anuary  16^  1990 
(Adndniatrative  Record  No.  OH-1266). 
This  amendment  inttposed  revisions  to 
seven  sections  o.  the  Ohio 
Administrative  Code  (OAQ,  inchiding 
OAC  section  1501:13-9-04. 

OSM  announced  receipt  of  proposed 
Program  Amendment  No.  43  in  the 
February  2, 1990  Federal  Registar  (55  FR 
3604),  and  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  pubhc  bearing  on  die 
adequacy  of  the  proposed  aaiendment. 
The  puWc  comment  period  ended  on 
March  5. 1990.  The  pubHc  hearing 
scheduled  for  February  27. 1990  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  August  17. 1960  (Ohio 
Administrative  Record  N0.OH-OH- 
1354),  Ohio  proposed  two  further 
revisions  to  OAC  section  1501:13-9-04. 
These  revisions  are  intended  to  make 
the  proposed  rule  as  effective  as  die 
corresponding  Federal  regulations 
concerning  sediment  pond  and 
impoondmiiBnt  spillways. 

Ohio  is  further  revising  OAC  section 
1501:l»-«-OI  paragraphs  (GK3)(b)(Hi)  (a)  - 
and  (b)  and  (H)(l)(h)(ml  (a)  and  (b)  to 
spectfy  that  sedimentation  ponds  and 
impoundments  may  use  a  single 
spillway  if  the  spillway: 

(1)  Is  an  open  channel  of  nonerodible 
construction  and  designed  to  carry 
sosteined  flows,  or 

(2)  Is  earth-  or  grass-Hned  and  is 
designed  to  carry  infrequent  flows  at 
nonerosive  velocities  w^ere  sustained 
flows  are  not  expected. 

Ohio  is  deleting  previously  proposed 
language  which  would  have  allowed  use 
of  grass-lmed  emergency  spillways 
where  a  combinetion  of  prmcqm)  and 
emergency  spillways  is  osed. 

The  remaining  revisions  previously 
proposed  by  Ohio  to  the  six  other  ndes 
in  Program  Amendment  No.  43  are 
unchanged. 

m.  PubBc  Comment  Procedures 

In  €Kcordance  with  the  pioviskms  of 
30  CFR  732.17(H  OSM  is  now  seeking 
comment  en  whether  the  araendmente 
proposed  by  Ohio  satisfy  the  applicaUe 


program  ^iproval  criteria  of  30  CFR 
TSCtlSw  if  the  amendnente  are  deemed 
adequate,  they  wil)  become  part  of  the 
Ohio  program. 

WriUaa  Coatmeola 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  '^ATCS"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record 

Public  Hearing 

Persons  wishing  to  comment  at  the 
pubhc  hearing  should  contect  the  person 
listed  under  "FOM  RmrNEii  mformation 
CONTACT"  by  4  p.m.  on  Septen^ier  21. 
1990.  If  ao  one  requeste  an  opportanify 
to  ccHnment  at  a  public  beering,  the 
hearing  will  not  be  held. 

Fitlng  oi  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pnbUc  hearing  will  continue  on 
the  specified  date  until  aH  persona 
scheduled  to  comment  have  been  heard 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled  The  hearing  will  end 
after  aU  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
vAo  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  pubHc 
hearing,  may  be  heh).  Persons  wishing  to 
meet  w^  OSM  representatives  to 
discuss  die  proposed  amendments  may 
request  a  meeting  at  the  Cblumbus  Field 
Office  by  contacting  the  person  listed 
under  "TO*  niRTHCii  mPONMATiON 
COMTACT*.  AH  such  meetings  shall  be 
open  to  the  pubhc  and  if  possible, 
notices  of  the  meetings  will  be  posted  at 
die  locations  listed  under  "ADOBESSCS". 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  el  Subjacte  in  M  CFR  Part  tS6 

Coal  mining,  Intergovemmoital 
relations,  Sarlace  mining.  Ihtderground 

mining. 


Dated:  August  24, 1990. 
Carl  C.  Close, 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  90-20936  Filed  9-5-40;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Mandatory  Aggregation  of  Currency 
Tranaactiona  for  Cartain  Financial 
inatitutiona  and  Mandatory  Magnetic 
Madia  Reporting  of  Currency 
Tranaactiofi  Raporta 

agency:  Departmental  Offices, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  the 
Treasury  is  issuing  this  Notice  of 
Proposed  Rulemaking  to  solicit 
comments  on  two  related  proposed 
regulations.  The  first  proposed 
regulation  would  require:  (1)  That  banks 
with  deposits  of  over  $100  million  be 
required  to  maintain  systems  to 
aggregate  currency  transactions  that,  at 
a  minimum,  are  conducted  by  or  on 
behalf  of  aocountholders  at  Uie  bank 
and  that  affisct  an  account  during  a 
business  day;  and,  (2)  that  currency 
dealers  and  exchangers  (including  check 
cashers)  and  transmitters  of  funds, 
regardless  of  asset  size,  also  be  required 
to  maintain  systems  and  procedures  to 
aggregate  currency  transactions  that  are 
conducted  by  or  on  behalf  of  customers 
at  the  financial  institution  during  a 
business  day.  The  second  proposed 
regulation  would  require  financial 
institutions  that  file  more  than  1,000 
Currency  Transaction  Reports  a  year  to 
file  by  use  of  magnetic  media. 
DATES:  Comments  are  due  on  December 
5,1990. 

ADDRESSES:  Comments  should  be  sent 
to  Amy  G.  Rudnick,  Director,  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4320, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220.  (202)  566-8022. 
FOR  FURTHER  INFORMATION  CONTACT. 
Julie  Stanton.  Supervisory  Bank  Secrecy 
Act  Specialist,  Office  of  Financial 
Enforcement,  (202)  566-8022. 

SUPPLEMENTARY  INFORMATION:  The 
Bank  Secrecy  Act.  Public  Law  No.  91- 
508  (codified  at  12  U.S.C.  1829b.  12 
U.S.C.  1951,  et  seq..  and  31  U.S.C.  5311- 
5326),  authorizes  the  Secretary  of  the 
Treasury  to  require  financial  institutions 
to  keep  records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax  or 


regulatory  matters.  Pursuant  to  31  U.S.C. 
5313  and  the  regulations  thereunder, 
financial  institutions  are  required  to  file 
reports  on  IRS  Form  4789.  the  Currency 
Transaction  Report  ("CTR").  that  occur 
on  transactions  in  currency  in  excess  of 
$10,000  "by.  through  or  to  such  financial 
institution."  31  CFR  103.22(a).  In 
addition,  {  103.22(a)(1)  provides  that 
multiple  currency  transactions  shall  be 
treated  as  a  single  transaction  if  the 
financial  institution  has  knowledge  that 
they  are  "by  or  on  behalf  of  any  person 
and  result  in  either  cash  in  or  cash  out 
totaling  more  than  $10,000  during  any 
one  business  day."  Financial  institutions 
at  the  present  time  are  not  required  to 
purchase  new  software  or  hardware  in 
order  to  aggregate  currency 
transactions.  If  they  do  not  have  an 
automated  or  manual  system  for 
aggregating  transactions,  they  must  rely 
upon  the  personal  knowledge  of  their 
employees,  officers,  directors  or 
partners  to  determine  if  reportable 
multiple  transactions  have  taken  place. 

Mandatory  Aggregation 

As  noted  above,  financial  institutions 
currently  are  not  required  to  purchase 
new  computer  software  or  hardware  in 
order  to  aggregate  currency 
transactions.  However,  if  they  have 
computer  systems  which  aggregate 
transactions,  they  must  use  those 
systems  to  comply  with  the  Bank 
Secrecy  Act.  Thus,  while  many  financial 
institutions  have  sophisticated  computer 
systems  or  less  sophisticated  manual 
systems  to  enable  them  to  track  and 
aggregate  currency  transactions  during 
the  business  day,  others  have  opted 
instead  to  rely  on  the  personal 
knowledge  of  the  employees,  officers, 
directors  or  partners  of  die  institution  in 
aggregating  transactions. 

While  it  is  true  that  the  number  of 
CTR's  filed  rises  each  year,  many 
transactions  continue  to  go  unreported 
by  financial  institutions  because 
automated  or  manual  systems  and 
programs  are  not  being  used  to  track 
and  aggregate  multiple  currency 
transactions.  At  some  smaller  financial 
institutions  within  limited  cash  activity, 
it  is  possible  for  the  employees,  officers, 
directors  or  partners  to  notice  when 
multiple  transactions  are  being 
conducted  by  or  on  behalf  of  the  same 
person.  That  is  not  generally  true  with 
the  larger  multi-branch  financial, 
institutions  which  have  large  numbers  of 
customers  coming  into  the  financial 
institution  every  day. 

In  addition,  as  many  banks  have 
become  increasingly  more  expert  in 
detecting  possible  structuring  activity 
directed  against  them,  many  people 
seeking  to  evade  the  CTR  reporting 


requiremente  have  turned  to  non-bank 
financial  institutions,  particularly 
transmitters  of  funds  and  currency 
dealers  and  exchangers  (including  check 
cashers],  to  structure  currency 
transactions. 

These  institutions  generally  do  not 
have  the  Bank  Secrecy  Act  training  and 
compliance  programs  which  are  found  at 
banks,  generally  are  not  subject  to 
regular  Federal  or  State  regulatory 
oversight  and  examination,  and  may  not 
have  employees,  officers,  partners  or 
directors  who  are  as  knowledgeable 
about  possible  money  laundering 
schemes  as  employees,  officers,  partners 
or  directors  at  banks. 

Therefore,  Treasury  is  proposing  that 
certain  financial  institutions  be  required 
to  put  into  place  systems  and 
procedures  to  capture  multiple 
transactions  conducted  by  or  on  behalf 
of  the  same  person  that  exceed  $10,000 
during  any  one  business  day.  Banks,  as 
defined  in  31  CFR  103.11(b),  with  deposit 
assets  over  $100  miUion  would  be 
required  to  put  into  place  systems  and 
procedures  to  track  and  capture,  at  a 
minimum,  multiple  currency 
transactions  that  exceed  $10,000  by  or 
on  behalf  of  the  same  accountholder 
that  afiect  an  account  during  any  one 
business  day  [i.e.,  deposits  and 
withdrawals).  In  addition,  all  currency 
dealers  and  exchangers  (including  check 
cashers)  and  transmitters  of  funds, 
regardless  of  asset  size,  also  would  be 
required  to  put  into  place  aggregation 
systems  and  procedures  that  track  and 
capture  currency  transactions  by  or  on 
behalf  of  any  one  person  during  one 
business  day.  These  systems  and 
procedures  may  be  manual  or 
computerized. 

Treasury  arrived  at  the  $100  million 
figure  for  banks  by  reviewing  the 
present  top  filers  of  CTR's  and  these 
filers'  asset  sizes.  It  also  considered  the 
fact  that  many  $100  million  banks  have 
multiple  branches.  After  review  of  the 
comments,  the  $100  million  figure  may 
be  adjusted,  either  up  or  down. 

Treasury  feels  that  a  multi-branch 
bank  that  does  not  have  an  aggregation 
system  in  place  should  be  required  to 
take  sufficient  steps  to  detect  multiple 
transactions  and  to  prevent  possible 
structuring  activity.  Banks  must  take 
measures  to  know  their  customer's  cash 
transaction  activity  and  protect 
themselves  from  being  used  by 
individuals  who  are  able  to  structure 
their  transactions  at  one  institution  by 
merely  going  from  branch  to  branch. 
Banks  which  do  not  have  systems 
Unking  their  branches  are  unable  to 
determine  if  multiple  transactions 
totaling  more  than  $10,000  have 
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occuired  by  or  oa  behalf  oi  thft  tama 
pereog  on  tba  gama  bnni—BS  day- 
Commeoteia  afaouli  aott  that  n^ 
cesped  ta  baaka  OBly>  thia  provjaion 
does  not  teqMira  tha  aggctgaliaa  o{ 
transactions  occurring  at  a  baak  l^  or 
on  behalf  of  non-accountholders.  or  by 
or  on  bdiatf  of  accountiioideB  tkal  do 
not  affect  aa  account  (e^  cash  sale  of  a 
traveler's  cbeckl.  However^  Treasury 
would  enoouraga  aB  banks  to  aggregate 
such  transactions  if  they  have  systems 
that  can.  do  so. 

In  addition,  non-bank  financial 
institutions  such  as  transmitters  of  funds 
and  currency  dealers  and  exchangers 
which  are  especially  susceptible  to 
possible  abuse  by  money  taunderera 
need  to  be  particuiariy  sensitive  to  that 
possibility  and  take  extra  precautions  to 
prevent  it.  Thus,  it  is  in  their  own 
interest  for  these  financial  institutions  to 
have  a  system  for  determining  whedier 
multiple  Qurrency  transactions 
exceeding  StQjOOO  have  taken  place  by 
or  en  behalf  of  a  person  at  their 
institutions.  Commenters  should  note 
that  this  particular  part  of  the  proposal 
appUes  only  to  limited  categories,  not 
all,  of  the  non-bank  financial  institutions 
subject  to  the  Bank  Secrecy  Act 
regulations.  For  example,  the  proposal  is 
not  api^icabte  to  securities  brokers  and 
dealers,  the  Postal  Service  and  casinos. 

Finally,  Treasury  encourages  all 
financial  imtihitioBS  to  have 
aggregation  systems  and,  to  the  extent 
possitrfe,  to  have  systems  to  track  all 
currency  transactions  by  or  on  behalf  of 
all  persons,  whether  or  not  tftey  affect 
one  accoimt  or  mttitiple  accounts. 

Mandatory  Magnatk  Madia  Rliog 

On  March  30, 1967,  the  Department  of 
the  Treasiuy  issued  a  Notice  stating  that 
it  was  eondiicting  a  voluntary  pilot 
program  for  financial  institutions  which 
preferred  to  file  required  CTR's  on 
magnetic  madia.  52  FR 1Q183,  Prior  to 
that  time,  only  paptt  reporting  was 
permitted  by  the  Secretary.  After 
evaluating  the  pilot  program.  Treasury 
made  the  vtriimtary  magnetic  madia 
filing  program  petraanenL  (52  FR  48S67, 
December  31. 1987). 

CTR's  are  lequired  tD  be  filed  at  die 
time  and  in  tha  manner  prescribed  by 
the  Secretary.  31  U.SX.  5313. 31 CFR 
103.27.  Sioee  197a  tfic  mtmber  of  CTR's 
being  filed  by  financial  institatiom  baa 
steadily  increased,  with  ^yptaadmsteiy  6 
million  CTR's  filed  in  198^  However,  at 
the  ptcaantti— >  lesa  tlian  one  pefcest 
(1%)  of  all  Cnra  are  filed  aagnetica%. 

AU  iBfomation  required  on  a  CIR 
form  must  be  reported  regardieaa  af 
whether  a  fiaaocial  iastitatiott  filea 
CTK's  OB  paper  or  by  angnetic  otedia.  ha 
addition;  the  naagoatic  tape  must  ba 


acconqianled  by  a  transBtttal  docttflimt 
mntaimng  the  sigBattoa  of  aB  offidal  of 
the  fiaaaciBL  inatitatiaB  atte^mg  to  the 
coBsplettnaas  and  accuracy  of  the 
infooaation  transmitted.  Both  paper 
CTR's  and  CTR's  filed  by  magnetic 
media  are  sent  to  tlie  Internal  Revenue 
Service  flRS"}  DctioH  Computing 
Center. 

"Eteasury  has  studied  thia  issue  and 
believea  that  aiandatory  magnetic  media 
filing  would  be  of  benefit  to  both 
Treasury  and  dte  financial  institutions. 
The  advantages  to  Tieaeury  include  die 
receipt  d  mote  complete  and  accurate 
informatiDn  as  well  as  aiore  timely 
access  to,  and  thus  quicker  analysis  ot 
CTR  information. 

Rapid  analysis  (A  CTR  infeanation  is 
especially  onpertant  is  money 
laundering*  drag  and  other 
investigations.  In  addition.  IRS  has 
found  that  there  is  a  90  percent 
reduction  in  original  filing  errors  on 
magnetically  fiJed  CTR's.  Moreover,  IRS 
estimates  that  the  average  time  before  a 
magnetic  document  is  available  for  use 
by  investigative  personnel  is  reduced 
from  an  average  of  about  45  days  for  a 
p^>er  CTR  to  approximately  18  days  for 
a  magnetically  filed  CTR. 

The  benefits  to  the  financial 
community  include:  (1)  Immediate 
acknowledgment  of  receipt  of  the  tape 
by  Detroit,  thus  helping  the  financial 
institution  to  account  for  filings;  (2) 
reduced  costs  for  preparation,  correction 
and  storage  of  documents  once  a 
financial  institution's  program  is  in 
operation:  and  (3)  an  ability  to  ensure 
better  compliance  %vith  the  Bank 
Secrecy  Act  regulations,  hereby 
preventing  misuse  of  the  financial 
institutions  by  narcotics  traffickers, 
money  launderers  and  other  criminals. 

Therefore,  Treasury  is  proposing  that 
financial  institutions  filii^  over  1.00O 
CTR's  a  year  be  required  to  file  by 
magnetic  media.  After  consideration  of 
the  comments,  the  1.000  number  may  be 
lowered  or  increased.  Magnetic  media 
could  be  accomplished  by  filing  by 
magnetic  tape  or  diskettes.  It  is 
estiraated  that  the  1.000  CTR's  a  year 
threshold  for  mandatory  filing  would 
a&ct  approximately  740  financial 
institutions,  less  than  2.06  percent  of  the 
approximately  3(X068  financial 
institutiona  filing  CTR's  per  year.  3ret 
would  represent  approximately  57 
percent  of  the  annial  volume  of  reports 
received  by  Treasury.  Oi  course,  if 
mandatfKy  aggregation  systems  are 
required  for  all  currency  dealers  and 
exchangers  (inchidiag  check  camera) 
and  ttansmitiars  of  funda.  and  lor  baioks 
with  more  than  $180  raiUian  in  deposits. 
thenunAer  of  fikra  reaching  the  1.000 
CTR'i  treahhold  probaUy  will  msrease. 


Treasury  envisions  that  finmici^ 
institutions  filing  more  than  l.OOO  CTR's 
a  year  for  1980  would  be  laqnired  to 
begin  fUuig  magnetically  bgr  )ttly  1. 1991. 
Those  financial  institutiona  that  reach 
the  1,000  CTR's  in  a  year  subsequent  to 
1990  would  have  six  months  fi'om  the 
beginning  of  the  foUowing  year  to  begin 
fil^  magnetically.  For  example,  a 
financial  institution  filing  9S0  CTR's  in 
1990  and  1,150  CTR's  in  1991  would  be 
required  to  begin  filing  magneticaHy  by 
July  1, 1902.  Once  a  financial  institution 
is  filing  magnetically,  it  wilt  continae  to 
do  so,  even  if  the  financial  institution's 
fiUngs  fall  below  1,000  fai  a  subsequent 
year. 

In  addition,  those  filers  with  fewer 
than  1,000  CTR  annual  filings  could,  and 
are  encouraged  to.  file  magnetically,  but 
would  not  be  required  to  do  so.  Filers 
who  would  like  more  uafbrotation  about 
the  magnetic  media  filing  program 
should  address  inquiries  to:  Chiet 
Currency  and  Banking  Reports  Division, 
Internal  Revenue  Service  Computing 
Center.  1300  John  Lodge  Drive.  Detroit. 
MI  48226,  Attention:  Roger  Hatcher.  CTR 
Me^netic  Filing  Coordinator. 

Comments 

Treasury  welcomes  comments  on  all 
aspects  of  the  proposal,  but  in  particular 
wishes  to  receive  information  and 
comments  on  the  following  issues: 

Aggregation  Issues 

(1)  For  those  financial  institutions  not 
currently  possessing  aggregation 
systems,  a  comparison  of  dto  present 
number  of  CTR's  the  financial  institution 
files  per  year  against  the  projected 
number  of  CTR's  that  would  be  filed  if 
an  aggregation  system,  whether  mamial 
or  computerized,  were  put  into  place: 

(2)  The  costs  of  putting  in  aggregation 
systems,  whether  manual  or 
computerized,  for  those  banks  with  over 
$100  million  in  deposits;  and 

(3]  The  costs  of  putting  in  aggregation 
systems,  whether  manual  of 
computerized,  for  money  transmitters 
and  currency  dealers. 

Magnetic  Matfia 

The  costs  of  mandatory  magnetic 
media  fifing  for  those  financial 
institutions  not  fifing  magnetically  at  the 
present  time. 

In  providing  comments,  it  would  be 
helpfiil  if  the  financial  institution 
commenting  would  indicate  whether  it 
currently  aggregates  and  to  what  extent 
it  uses  the  exemption  provtstons  in  31 
CFR  108.22.  Estimation  of  costs  should 
be  aa  specific  as  possible  and  should 
include,  not  only  the  doHar  amount  for 
filing  magneticalfy,  but  the  costs 


involved  in  fraiiaing,  pnchaaing  system 
enhancements  and  other  related  cost* 
associated  with  mandatory  aggregation 
systems  and/or  mandatory  magnetic 
media  fi^ag  that  the  financial  institution 
does  ant  presently  iuaix.  Treasury  also 
wdcemes  any  aliteenative  that 
commenters  may  wish  to  propose. 

Submissian  of  ConuuenlB 

Treasury  requests  comments  firom  all 
interested  persons  concerning  the 
proposed  amendments.  All  comments 
received  before  the  closing  date  will  be 
carefully  considered.  Oral  comments 
must  be  reduced  to  writing  and 
submitted  to  Treasury  to  receive 
consideration.  Comments  received  after 
the  closing  date  and  too  late  for 
considccatioawill  be  treated  as  possible 
suggestions  for'fiitnia  actfon.  The 
Treasury  Department  wilt  not  recogniae 
any  materials  or  comments,  including 
the  name  of  any  person  submitting 
comments,  as  oonfidential.  Any  material 
not  intended  to  be  diaclosed  to  the 
public  should  not  be  included  in 
comments.  All  comments  submitted  will 
be  available  for  public  inspection  during 
the  hours  that  die  Treasury  Library  is 
open  to  the  public.  The  Treasury  Library 
is  located  in  Room  5030, 1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220.  Appointments  must  be  made 
to  view  the  comments.  Persons  wishing 
to  view  the  comments  submitted  should 
contact  the  Office  of  Financial 
Enforcement  at  the  number  listed  above. 

Executive  Ordar  12291 

This  proposed  rule,  if  adopted  as  a 
final  rule,  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipatad  to  have  an  annual  effect 
on  the  ecanoa^r  of  $100  million  or  more. 
It  will  not  residt  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  breign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  required. 

Regulatory  Fiayihiiity  Act 

It  is  hereby  certified  under  section 
605(b)  of  die  Regulatory  Ptexiljility  Act, 
5  U.S.C.  601,  etseq.,  that  this  proposed 
rule,  if  adopted,  wifl  not  have  a 
significant  eevaoanc  impact  an  a 
substantial  nurabar  of  smalt  entities. 


Faperwaik 

The  f^pllprtinng  of  infnrmatinn 

contained  in  this  Notice  of  Proposed 
Rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  3504(h]].  Comments  on  the 
coHections  of  information  and  the 
burden  estimate  should  be  directed  to 
the  Office  of  Financial  Enforcement  at 
the  address  noted  above  or  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1505-0063), 
Washington,  DC  20503. 

The  collections  of  information  in  this 
regulation  are  authorized  by  31  VS.C. 
5313.  This  information  is  required  by 
Treasury,  and  will  be  used,  to  accurately 
determine  the  number  and  amount  of 
large  currency  transactions  taking  place 
by,  through  or  to  financial  institutions. 
The  likely  respondents  are  financial 
institutions  within  the  definition  in  31 
CFR  103.11(h). 

Mandatory  Aggregation 

It  is  estimated  that  the  mandatory 
aggregatixm  proposal  would  increase  the 
present  recordkeeping  and  reporting 
burden  for  CTR's  by  17%. 

Estimated  number  of  financial 
institutions  that  would  be  required  to 
put  an  aggregation  system  into  place 
under  this  proposal  that  do  not 
otherwise  have  one  in  place  now:  15,000 
(1,000  banks  and  14,000  nonbank 
financial  institutions). 

Estimated  number  of  additional  CTR's 
that  would  be  filed  as  a  result  of  this 
proposal:  tOOQjOOO. 

Magnetic  Media 

For  those  filers  who  would  be 
required  to  file  CTR's  by  magnetic 
media  as  opposed  to  paper,  the 
estimated  reporting  burden  per  form 
would  be  12  minutes.  In  contrast,  the 
total  reporting  burden  per  form  for  filing 
by  paper  is  24  minutes. 

It  is  also  estimated  that  the  average 
annual  recordkeeping  burden  per 
respondent  who  would  be  required  to 
file  by  magnetic  media  under  this 
proposal  as  opposed  .to  paper  would 
decrease  by  50%. 

Estimated  number  of  respondents  that 
wonld  be  affected  by  this  proposal  740. 
The  total  number  of  filers  of  CTR's,  by 
both  paper  aid  magnetic  mecUa,  is 
approximately  30,000. 

The  estimitfed  annual  number  of 
reports  filed  is  6.S  million.  Tltat  number 
does  not  necessarily  change  merely 
becanse  the  fiter  is  filling  by  magnetic 
media  as  opposed  to  paper. 


The  principal  author  of  this,  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development. 

List  of  Subiads  in  31  CFR  Part  1« 

Authority  delegations  (Government 
agencies),  Banks  and  banking,  Carreney, 
Foreign  banking.  Investigations,  Lam- 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Proposed  Amendment 

For  the  reasons  set  forth  below  in  the 
preamble,  it  is  proposed  to  amend  31 
CFR  part  103  as  set  forth  below: 

PART  103--FMANCML         

RECORDKEEPING  AND  REPORTINS 
OF  CURRENCY  AND  FOREIGN 
TRANSACnONS 

1.  The  authority  citation  for  part  103 
would  continue  to  read  as  follows: 

Andiority:  Pub.  L  91-M&  Title  L  M  SUt 
1114  (12  U.S.C.  ia29b  and  1951-1 959^;  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act:  Pub.  L  91-50&  Title  11. 84  Stat.  1118.  as 
amended  [31  U.S.C.  5311-5328). 

2.  It  is  proposed  to  amend  \  103.22  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

S  103.22    Reports  Of  currency  transactions. 

(a)  •  •  • 

(5)  Each  bank  with  depository  assets 
over  $100  million  shall  have  in  place 
systems  and  procedures  that,  at  a 
minimum,  capture  multiple  curroicy 
transactions  that  are  by  or  on  behalf  of 
the  same  person  and  result  in  cash-in  to 
or  cash-out  from  an  account  totaling 
more  than  $10,000  on  the  same  business 
day.  In  addition,  each  transmitter  of 
funds,  and  each  currency  dealer  and 
exchanger  (including  a  check  ca.sher) 
shall  have  in  place  systems  and 
procedures  that  capture  multiple 
currency  transactions  that  result  in 
cash-in  or  cash-out  totaling  more  than 
$10,000  on  the  same  business  day  by  or 
on  behalf  of  the  same  person- 
•        «        •        •        * 

3.  U  is  proposed  to  amend  S  103.27  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§103.27    FlMnfafrspaiia. 

(a)  *  *  * 

(5)  Financial  mstitutiona  tha*  file  more 
than  1,006  reports  required  by  9  ltJ3.22  in 
1990  shal!  begin  filing  such  reports  by 
magnetic  media  by  July  1, 1991. 
Financial  institutions  tiiat  file  more  than 
1,088  reports  required  by  $  ltJ3.22'  in  a 
subsequent  calendar  year  shall,  within 
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six  months  of  the  close  of  that  calendar 
year,  begin  to  Hie  such  reports  for  all 
subsequent  calendar  years  by  magnetic 
media  as  specified  by  the  Secretary. 

*        *        *        *        « 

Dated:  August  23. 1990. 
John  P.  Simpson, 

Acting  Assistant  Secretary,  (Enforcement). 
|FR  Doc.  20933  Filed  9-5-90;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQO7-90-80] 

DrawlKidge  Operation  Regulations: 
Waccamaw  River,  SC 

agency:  Coast  Guard,  DOT. 
AcnON:  Proposed  rule. 

summary:  At  the  request  of  the 
Waccamaw  Coast  Line  Railroad 
Company  (WCLRC),  the  Coast  Guard  is 
considering  adding  regulations 
governing  the  railroad  swingbridge 
across  the  Waccamaw  River,  mile  44.4, 
Horry  County,  South  Carolina  by 
inquiring  that  advance  notice  of  opening 
be  given  Monday  through  Friday 
between  8  a.m.  and  6  p.m..  This  proposal 
is  being  made  because  no  requests  have 
been  made  to  open  the  draw  during  this 
period  since  February,  1990.  This  action 
should  relieve  the  bridge  owner  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draw  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1990. 
AOOflESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District  909  SE  1st  Ave., 
Miami,  FL  33131-3050.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Brickel  Plaza  Federal 
Building,  Room  406, 909  SE  1st  Avenue, 
Miami,  FL  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday  except  federal  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Pniitt  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submittiiig  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 


any  recommended  change  to,  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelop. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  Hnal  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
DRAFTING  INFORMATION:  The  drafters  of 
this  notice  are  Mr.  Gary  D.  Pruitt,  project 
officer,  and  LCDR  D.  G.  Dickman, 
project  attorney. 

DISCUSSION  OF  PROPOSED  REGULATIONS: 

The  bridge  is  presently  required  to  open 
on  signal.  The  railroad  bridge  has  been 
owned  and  operated  by  Horry  County 
since  1984.  During  this  period  the  county 
only  closed  the  bridge  to  waterway 
traffic  when  a  train  was  actually 
crossing  the  Waccamaw  River.  They 
were  carrying  about  1,200  cars  per  year 
and  had  only  two  crossing  per  day. 
WCLRC  bought  the  railroad  company  in 
February,  1990.  The  WCLRC  has 
advised  that  they  now  carry  about  9,000 
cars  per  year  and  have  six  to  ten 
movements  across  the  waterway  per 
day.  They  received  no  requests  for 
bridge  openings  between  8  a.m.  and  6 
p.m.  on  weekdays  during  the  first  eight 
weeks  of  operation.  They  now  request 
that  special  regulations  be  established 
to  allow  one  hour  advance  notice  during 
this  period. 

federalism:  This  action  has  been 
analyzed  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

ECONOMIC  ASSESSMENT  AND 

certification:  The  proposed 
regulations  are  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  nonsignificant 
under  the  Departemnt  of  Transportation 
regulatory  policies  and  procedures  (44 
FR 11034;  February  26, 1979).  The 
economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  proposed 
rule  will  not  alter  the  type  of  frequency 
of  vessel  traffic  on  this  reach  of  the 
Waccamaw  River.  Since  the  economic 
impact  of  the  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entites. 


List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  USC  499;  49  CFR  1.46;  33  CFR 
1.0&-l(g). 

2.  Section  117.938  is  added  to  read  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.938    Waccamaw  River. 

The  draw  of  the  Waccamaw  Coast 
Line  Railroad  bridge,  mile  44.4  at 
Conway,  shall  open  on  signal;  except 
that  from  8  a.m.  to  6  p.m.  Monday 
through  Friday,  the  draw  shall  open  on 
signal  if  at  least  one  hour  notice  is  given. 

Dated:  August  16, 1990. 

Robert  E.  Kramek, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District 

[FR  Doc.  90-20449  Filed  9-5-90;  8:45  am] 

nUING  COOE  4«10-14-« 

33  CFR  Part  167 

[CGD  90-039] 

RIN2115-AD43 

Traffic  Separation  Scheme  in  ttw 
Approaches  to  Chesapeake  Bay 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  the  traffic  separation  scheme 
(TSS)  in  the  Approaches  to  Chesapeake 
Bay  by  realigning  and  reconfiguring  the 
Southern  Approach  to  incorporate  a 
deep  water  route.  The  Coast  Guard 
suspended  the  Southern  Approach  lanes 
on  October  15, 1988,  because  the  water 
depth  was  too  shallow  to  accommodate 
the  deeper  draft  vessels  which  can  now 
call  on  the  port  after  completion  of  a 
U.S.  Army  Corps  of  Engineers  (COE) 
channel  deepening  project  in  Hampton 
Roads.  A  system  of  safewater  buoys 
was  established  to  direct  vessels  to 
naturally  occurring  deeper  water  in  the 
vicinity  until  an  amended  TSS  is 
implemented. 

DATES:  Comments  must  be  received  on 
or  before  November  6, 1990. 
ADDRESSES:  Comments  should  be 
submitted  to  Executive  Secretary, 
Marine  Safety  Council  (G-4JIA-2/3406), 


U.S.  Coast  Guard  nOB"  Second  St.  SW., 
Washii^ftBa.  BC  aMQk-OaOt.  Cemnients 
may  be  deA-nted  to>  and  wili  be 
available  for  inspection  and  copying  in 
room  9480  between  the  hours  d  8  a.m. 
and  3:30  p.m.,  Mmday  through  Friday 
except  holidajr*. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  G.  Hegy,  Pro^ct  Manager.  Short 
Range  Aids  to  Navigation  Division. 
Officer  of  Navigation  Safety  and 
Waterway  Services  at  (202)  267-0415. 

SUPPLBMENTAliY  INFORMATIONC 

Request  Eer  Coaunents 

The  public  is  invited  to  participate  hi 
this  rulenuddag  by  submitting  writtes 
views,  data,  or  aiguments.  Each  persoo 
submitting  a  comment  should  include  his 
or  her  name  and  address,  identify  tfaie 
notice  at  CGD  90-030.  and  give  the 
reasons  for  the  comment  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stsetped  self-addressed 
postcard  or  envelope. 

All  conunents  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planneii  but  one  may  be  hdd  if 
requested  in  writing  and  it  is  determined 
to  be  beneficial  to  this  rulemaking. 

Drafting  Information 

The  priadpel  persons  involved  in 
drafting  this  proposed  rulemaking  are: 
John  R.  Walters.  Project  Officer,  Fifth 
Coast  Guard  District,  Portsmouth,  VA: 
Margie  G.  Hegy.  Project  Manager,  Coast 
Guard  Headquarters,  Washington,  DC. 
and  Christeoa  G.  Green.  Project 
Attorney,  Office  at  Chief  Counsel 
Washington.  DC 

Baekgrouad 

The  Ports  and  Waterways  Safety  Act 
(PWSA),  33  U.S.C.  1223  authorizes  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  to 
establish  TSSb  and  shipping  safety 
fairways,  where  necessary,  to  provide 
sale  access  Boutes  for  vessels 
proceeding  to  or  from  United  States 
ports. 

A  TSS  is  an  iotcmatianally  recognized 
routing  measure  that  mioimizes  the  risk 
of  collision  by  separating  vessels  into 
opposing  streams  of  traffic  through  the 
estabCshment  of  traflic  lanes.  To  be 
internationally  recognized,  as  TSS  must 
be  approved  by  the  tntemational 
Maritime  Otmnization  (|MO),  fMO 
approves  TSSs  only  fi  the  proposed 
routmg  system  ooinpiies  with  IMO 
principles  ami  guidelines  on  ships 
routing.  Vessel  use  of  a  TSS  is 
voluntary;  however,  vessels  operating  in 


or  near  an  MO  approved  TSS  are 
subject  to  Rule  10  irf^the  Intemadonat 
Regulations  for  Preventing  Coffisens  at 
Sea,  1972  (72  COLREGS). 

The  TSS  in  th  Approaches  to 
Cheaapcaks  Bay  was  established  on 
Decea^er  1. 1969^  and  was  adopted  by 
IMO  OD  Oetobv  12. 1971.  k  cotts^ts  of 
theae  paiits:  Pact  L  Pcacaidiafiwy  Ana: 
Pact  K^  Kastem  Appnoach;  and  Part  a. 
SaotheiD  AppioaeiL 

Regulatory  History 

The  1978  amendments  to  the  PWSA 
required  &te  Coast  Guard  to  undertake  a 
pevt  access  louls  study  to  deteimiiie  the 
need  for  TSSs  or  shipping  satety 
iaitways  to  increase  vessel  traffic  safety 
ittoKriioN  areas  subject  to  the 
jurisdiction  of  the  United  States.  Hie 
Coast  Guard  initiated  this  study  by 
publishing  a  Notice  of  Study  on  April  16, 
1979  (44  FR  22S^. 

The  Notice  of  Study  Results  foe  the 
TSS  in  the  Approaches  to  Chesapeake 
Bay  was  pnbHshed  on  July  22, 1982  (47 
FR  31796^  The  study  conchided  diat  the 
existing  TSS  was  adpquae  for  the 
foreseeable  future. 

The  Water  Resources  Development 
Act  of  1986.  Public  Law  99-662. 
authorized  the  deepening  of  the  Thimble 
Shoals,  Newport  News,  Craney  Island 
Reach.  Norfolk  Harbor  Reach,  and  die 
Eotraoce  Reach  Channels  in  the  port  of 
Hampton  Roads  to  a  d^ith  of  55'  below 
mean  low  water  (MLW)  and 
construction  of  a  new  channel,  to  be 
known  as  die  Atlantic  Ocean  Channel. 
The  Adantic  Ocean  Channel  will 
connect  deep  water  at  the  entrance  to 
Chesapeake  Bay  with  deep  water  in  the 
Atlantic  Ocean. 

Completion  of  die  dredging  of  all 
channels  except  the  Atlantic  Ocean 
Channel  to  50*  QrfLW)  aUows  vessels 
with  drafts  exceeding  the  wiater  depths 
in  the  Southern  Approach  lanes  to  call 
on  the  ports  of  Hamptioa  Roads.  The 
COE  conducted  hydrographic  surveys  in 
1985  and  1986  and  found  that  the  water 
depth  in  the  Soodiem  Approach  lanes 
was  only  48';  however,  water  depths  of 
50'  were  found  in  die  immediate  vicinity. 
To  ensure  safe  navigation  for  vessels 
with  drafts  exceeding  the  water  depth  in 
the  Southern  Approach  lanes,  the  Coast 
Guard  suspended  the  Southern 
Approach  lanes  (Notice  to  Mariners  No. 
31,  30  July  1988).  A  system  of  safewater 
buoys  was  cstaiUished.  as  an  interim 
measure,  to  direct  vessels  to  naturally 
occurring  deeper  v«aters  in  the 
immediate  vicinity. 

The  Coast  Guard  opened  a  Port 
Access  Route  Study  on  July  12,  lA8ft(53 
FR  26282)1  The  study,  conducted  by  the 
Fifth  Coast  Guard  District  in 
Portsmouth,  VA.  evaluated  the  need  for 


vessel  routing  measures  tir  the 
approaches  to  Chesapeake  Bey.  The 
study  area  cacompaaiedtha  appcoaehes 
to  Chesapeake  Ba^  induding  die  TSS. 

The  study  results  vktere  published  on 
luly  13, 198a  at  54  FR  29627.  The  study, 
concluding  that  there  is  a  continuing 
need  for  the  TSS.  recommended  diet  the 
Southern  Approach  be  realigned  and 
reconfigured  to  incorporate  a  deep 
water  route  with  specific  rules  for 
vessels  operating  dierein. 

A  deep  water  route  is  an 
intemattonally  recognised  routing 
measure  primarily  intended  for  use  by 
ships,  which  because  of  their  draft  in 
sdation  to  die  avadaUe  depth  of  water 
in  the  area  concemad,  require  the  use  of 
sudi  a  route.  In  the  Southern  Approach, 
water  depdis  outside  of  the  plannad 
deep  water  route  are  iiisu£Scient  tor  use 
by  vessels  drawing  more  than  45'  of 
water.  H  is  also  a  geaeral  requirement  of 
IMO  that  traffic  that  does  not  require 
use  of  the  deep  water  route  should  avoid 
using  the  route. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to 
reconfigure  the  SoaChem  Approach 
which  is  crucial  to  continued  navigation 
saSsty  and  ptoteciian  of  the  marine 
environment 

The  proposed  Seathnn  Approach 
would  consist  of  an  inbound  and 
outbound  lane  for  vessels  drawing  up  to 
45'  of  water,  separated  by  a  1300'  wide 
deep  water  route  for  inbound  and 
outbound  vessels  drawing  over  45'  of 
water  and  vessels  carrying  cargoes  of 
oil  or  hazardous  materials. 

The  inbound  and  outbound  lanes  for 
vessels  drawing  up  to  45'  of  water, 
would  each  measure  0.75  nautical  miles 
in  width.  The  width  was  determined  by 
multiplying  the  published  stendord  error 
of  LORAN-C  (0.25  NM)  by  three. 
Because  of  Yirginia's  low-lying  coast 
and  the  ladc  of  prominent  landmarks, 
LORAN  C  is  d»  most  reliable  aid  to 
aavigatioa  far  use  in  these  inbound  and 
outbound  lanes. 

Ths  deep  water  route  for  vessels 
drawing  over  45'  of  water  would 
measure  1306'  in  width,  and  have  a 
charted  natural  depth  of  50*.  A 
separation  fine  in  the  center  would 
separate  inbound  and  outt>ound  traffic 
into  650'  wide  traffic  lanes.  As  currenUy 
planned  the  COE  will  construct  U» 
Atlantic  Ocean  Channel  m  this  location. 
The  1300^  wide  chennel  wifl  be 
constructed  m  two  phases:  Phase  I  will 
dredge  a  •50'  wid»60-»-'  deep  oudwund 
lane;  and  Phase  II  wdl  dredg^  a  ear 
wide,  K-^'  deep  inbound  lane.  The 
dredging  project  is  scheduled  to  be 
complete  in  1992. 
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Recommended /Notices  Under 
Consideration 

Because  of  the  lack  of  a  highly 
accurate  position  fixing  method  in  the 
approach  to  Chesapeake  Bay,  and  the 
Coast  Guard's  desire  to  improve  the 
margin  of  safety,  the  Coast  Guard  is 
considering  recommending  several 
practices  to  IMO  that  vessels  should 
follow  when  operating  in  the  deep  water 
route.  Your  comments  are  particularly 
solicited  on  these  items. 

It  is  recommended  that  vessels 
drawing  more  than  45'  of  water;  vessels 
carrying  cargoes  of  petroleum  and 
petroleum  distillate  or  certain  dangerous 
cargoes;  and  naval  aircraft  carriers  use 
the  deep  water  route.  Certain  dangerous 
cargoes  are  deflned  in  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  Protocol  of  1978  and  in  33  CFR 
160.203. 

Vessels  using  the  deep  water  route 
should  announce  their  intentions  on 
VHF-FM  Channel  16  as  they  approach 
Chesapeake  Bay  Southern  Approach 
Lighted  Whistle  Buoy  CB  on  the  south 
end,  or  Chesapeake  Bay  Junction 
Lighted  Buoy  CBJ  on  the  north  end  of  the 
route.  It  would  also  be  recommended 
that  vessels  avoid,  as  far  as  practicable, 
overtaking  other  vessels  operating  in  the 
deep  water  route,  and  keep  as  near  to 
the  outer  limit  of  the  route  which  hes  on 
the  vessel's  starboard  side  as  is  safe  and 
practicable. 

Regulatory  Evaluation 

'   These  regulatory  changes  are 
considered  to  be  non-major  under 
Executive  Order  12292  and  non- 
significant under  the  DOT  regulatory 
poUcies  and  procedures  (44  FR 11034; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  The  Coast  Guard  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a' 
substantial  number  of  small  entities. 
This  proposal  contains  no  collection  of 
information  requirements. 

Environmental  Impact 

The  Coast  Guard  has  determined  that 
this  action  will  not  have  a  significant 
impact  on  the  environment  and  that  an 
environmental  impact  statement  is  not 
necessary.  A  draft  Finding  of  No 
Significant  Impact  (FONSI)  is  on  file  in 
the  docket.  The  decision  on  whether  or 


not  to  prepare  a  final  FONSI  will  be 
based  on  the  comments  received  from 
this  NPRM. 

Federalism 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  167 

Navigation  (water).  Vessels,  Traffic 
separation  schemes. 

In'consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  167  as  set  forth  below. 

PART  167-OFFSHORE  TRAFFIC 
SEPARATION  SCHEMES 

1.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223;  49  CFR  1.46. 

2.  Part  167  is  amended  by  adding  new 
§§  167.200  through  167.203  to  read  as 
follows: 

§  167.200    ClMMpcak*  Bay  approach 
traffic  separation  sdiem*. 

The  traffic  separation  scheme  in  the 
approaches  to  Chesapeake  Bay  consists 
of  three  parts  as  described  in  the 
sections  that  follow. 

§  167..201    Precautionary  area. 

Bounded  by  a  circle  with  a  two  mile 
radius,  centered  on  the  following 
geographic  position: 

Latitude  Longitude 

36*56.13'  N  75*57.45'  W 

§  167.202    Eastern  approach. 

(a)  A  separation  line  is  estabhshed 
bounded  by  a  line  connecting  the 
following  geographical  positions: 


§  167.203    Souttiem  approach. 

(a)  A  separation  line  connects  the 
following  geographical  positions: 


Latitude 

Longitude 

36*5a6r  N 

75*4aa5'  W 

36*56.80'  N 

75*55.10"  W 

(b)  An  inbound  traffic  lane  is 
established  between  the  separation  line 
and  a  line  connecting  the  following 
geographical  positions: 


Latitude 

Ungitude 

36*59.15'  N 

75*4*  WW 

36*57.25'  N 

75*55.36'  W 

(c)  An  outbound  traffic  lane  is 
established  between  the  separation  line 
and  a  line  connecting  the  following 
geographical  positions: 


Latitude 

Longitude 

*56.30'N 

75*54.95'  W 

*5«.19'N 

75*48.50' W 

Latitude 

Longitude 

36*55.05'  N 

75*55.34'  W 

36*52.27'  N 

75*52.20'  W 

36*49.61'  N 

75*46.87'  W 

(b)  An  inbound  traffic  lane  is 
established  between  the  following 
geographical  positions: 


Latttuda 

Longitude 

36*50.33'  N 
36*52.90'  N 
36*55.96'  N 
36*55.11'  N 
36*52.35'  N 
36*49.70'  N 

75*46.29'  W 
75*51.52'  W 
75*54.97'  W 
75*55.23'  W 
75*52.12'  W 
75*45.80'  W 

(c)  An  outbound  traffic  lane  is 
established  between  the  following 
geographical  positions: 

Latitude 

Longitude 

36*49.52'  N 
36*52.18'  N 
36*54.97'  N 
36*54.44'  N 
36*51.59'  N 
36*48.87'  N 

75*46.94'  W 
75*5Z29'  W 
75*55.43'  W 
75*56.09'  W 
75*52.92'  W 
75*47.42'  W 

(d)  A  deep  water  route  is  established 
between  the  following  geographical    , 
positions: 

Latitude 

Longitude 

38*55.11'  N 
36*52.35'  N 
36*49.70'  N 
36°49.52'  N 
36*52.18'  N 
36*54.97'  N 

75"5S.23'  W 
75*52.12'  W 
75*46a0'  W 
75*46.94'  W 
75*52  ?.V  W 
75*55.43'  W 

(e)  Recommended  practices  for 
vessels  using  the  deep  water  route. 

(1)  It  is  recommended  that  the 
following  vessels  use  the  deep  wafer 
route  when  bound  for  Chesapeake  Bay 
from  sea  or  to  sea  from  Chesapeake 
Bay: 

(i)  Deep  draft  vessels  (drafts  defined 
as  greater  than  13.5  meters/45'  in  fresh 
water); 

(ii)  Vessels  carrying  petroleum  and 
petroleum  distillate  cargoes  in  bulk; 

(iii)  Vessels  carrying  "certain 
dangerous  cargo"  as  defined  and  Usted 
in  33  CFR  160.203  and  in  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  1973. 
as  modified  by  the  Protocol  of  1978;  and 

(iv)  Naval  aircraft  carriers. 

(2)  It  is  recommended  that  a  vessel 
using  the  Deep  Water  Route: 

(i)  Announce  its  intention  on  VHF-FM 
Channel  iS^as  it  approaches 


Chesapeake  Bay  Southern  Approach 
Lighted  Whistle  Buoy  CB  on  the  south 
end,  or  Chesapeake  Bay  Junction 
Ughted  Buoy  CBJ  on  the  north  end  of  the 
route. 

(ii)  Avoid,  as  far  as  practicable, 
overtaking  other  vessels  operating  in  the 
Deep  Water  Route. 

(iii)  Keep  as  near  to  the  outer  limit  of 
the  route  which  lies  on  the  vessel's 
starboard  side  as  is  safe  and 
practicable.    I 

Dated:  August  13, 1990. 
R.A.  AppellMiaii, 

Rear  Admiral.  \Ef.S.  Coast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  90-20904  Filed  9-5-90: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Parti 

RIN  1094-AA3f 

Department  Hearings  and  Appeal* 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Interior. 
action:  Proposed  rule. 

summary:  The  Office  of  Hearings  and 
Appeals  is  proposing  to  amend  certain 
regulations  in  43  CFR  part  4,  subpart 
D — Rules  Applicable  in  Indian  Affairs 
Hearings  and  Appeals,  which  concern 
probate  of  estates  of  Indians  who  die 
owning  property  in  Indian  trust  or 
restricted  status,  as  follows: 

1.  To  permit  the  administrative  law 
judge  to  approve  a  compromise 
settlement  of  an  estate  where  all  of  the 
devisees  and  potential  heirs  of  the 
decedent  agree  to  a  disposition  of  the 
decedent's  estate,  even  though  the 
disposition  under  such  agreement  differs 
from  that  established  by  the  decedent  in 
a  will  or  from  that  which  would  obtain 
under  the  appropriate  law  of  intestate 
succession  if  the  decedent  did  not  have 
a  will. 

2.  To  require  a  petitioner  who  requests 
reopening  of  an  estate  which  has  been 
closed  for  more  than  3  years  to  show  he 
or  she  has  exercised  due  diligence  in 
pursuing  the  claim. 

3.  To  allow  the  administrative  law 
judge  discretion  to  allow  immediate 
payment  of  claims  against  the  estate 
and  to  order  partial  distribution  to  a 
probable  heir  or  devisee  under  hardship 
conditions. 

DATES:  Comments  should  be  received  on 
or  before  October  9, 1990. 


AOORESSES:  Written  comments  should 
be  mailed  or  delivered  to  Chief 
Administrative  Law  Judge  Parlen  L 
McKenna,  Hearings  Division,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington.  VA  22203. 
FOR  FURTHER  INFORMA'PON  CONTACT: 

Parlen  L  McKenna,  Chief 
Administrative  Law  Judge,  Hearings 
Division,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior, 
4015  Wilson  Blvd.,  Arlington,  VA  22203. 
Telephone:  703-235-3800  (not  toll  free). 
SUPPLEMENTARY  INFORMATION:  Presently 
§  4.207  permits  the  administrative  law 
judge  to  accept  a  compromise  settlement 
on  an  estate  only  when  the  parties 
disagree.  The  proposed  amendment 
would  permit  a  "friendly  family 
agreement,"  i.e.,  the  parties  could  work 
out  a  mutually  beneficial  and  acceptable 
disposition  of  the  property  without  being 
required  to  undergo  a  sham  dispute. 
Although  in  will  cases  such  agreements 
would  probably  conflict  with  the 
testator's  intent  at  least  to  some  extent, 
such  alterations  are  already  permitted  in 
disputed  cases.  It  is  expected  that  in 
determining  whether  the  first  two 
criteria  of  S  4.207(a)  are  met,  namely, 
that  all  parties  to  the  compromise  are 
fully  advised  as  to  all  material  facts  and 
that  all  parties  to  the  compromise  are 
fully  cognizant  of  the  effect  of  the 
compromise  upon  their  rights,  the 
administrative  law  judge  would  ensure 
that  no  family  member  was  being 
coerced  into  the  agreement. 

llie  additional  provision  in  paragraph 
(h)  of  S  4.242  would  place  in  the 
regulation  case  law  which  has  been 
developed  over  the  past  18  years  that 
requires  a  person  to  exercise  due 
diligence  in  pursuing  a  claim  through  a 
request  for  reopening  when  the  estate  - 
has  been  closed  for  more  than  3  years. 

The  new  paragraph  (c)  in  §  4.274. 
pertaining  to  immediate  payment  of 
claims  against  the  estate,  would  allow 
better  conservation  of  the  estate 
especially  in  those  cases  in  which  a 
claim  or  claims  involve  accumulating 
interest. 

The  new  paragraph  (d)  in  §  4.274, 
would  allow  the  administrative  law 
judge  to  provide  funds  for  the 
maintenance  of  the  family  during  the 
pendency  of  probate  in  those  cases 
where  the  ultimate  distribution  is 
unlikely  to  be  disputed.  Because  of  the 
possibility  that  a  probable  heir  or 
devisee  would  not  ultimately  receive 
any  portion  of  the  decedent's  estate,  the 
administrative  law  judge  should  be  free 
to  exercise  his  or  her  discretion  in 
deciding  either  to  grant  or  deny  a 
request  for  partial  distribution,  being 


cognizant  of  the  probable  impossibiUty 
of  recovering  monies  once  distributed. 

Paperwork  Reduction  Act 

The  proposed  amendments  do  not 
contain  information  collection 
requirements  which  require  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291  and  Regidatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  under  Executive  Order  No.  12291 
(Feb.  17, 1981),  and  certifies  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq. 
These  determinations  are  based  on  the 
fact  that  the  proposed  amendments  only 
set  forth  details  of  agency  practice  and 
procedure.  Any  economic  effect  of  the 
proposed  amendment  relating  to 
distribution  of  estates  would  be 
primarily  on  the  family  and  creditors  in 
the  locality  and  would  allow  for  earlier 
payments  from  the  estates. 

National  Environmental  Policy  Act 

This  proposed  rulemaking  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  42  U.S.C.  4321 
through  4347,  process  because  it  is  of  an 
administrative,  financial,  legal, 
technical,  and  procedural  nature,  and 
therefore  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  40  CFR 
1508.4;  516  DM  2.3A. 

Takings  Implication  Assessment 

The  proposed  rules  do  not  pose  any 
takings  implications  requiring 
preparation  of  a  Takings  Implication 
Assessment  under  Executive  Order 
12630  of  March  18. 1988. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Indians. 

Accordingly.  43  CFR  part  4,  subpart  D, 
is  proposed  to  be  amended  as  set  forth 
below. 

Dated:  |uly  20. 1990. 
James  L.  Byrnes, 
Acting  Director. 

PART 4-(  AMENDED] 

Subpart  O— Rules  Appllcal>le  in  Indian 
Affairs  Hearings  and  Appeals 

1.  The  authority  citation  for  43  CFR 
part  4,  subpart  D,  continues  to  read  as 
follows: 


BEST  COPY  AVAILABLE 


reaarai  Kegister  /  vol.  bo,  no.  \/i  /  inuraaay,  ;>epiemDer  p.  i»wu  /  rropo»ea  ivmes 


Aothority:  Sees.  1, 2. 36  Stat  855.  u 
amended,  858,  as  amended,  sea  1, 38  Stat 
588, 42  Stat.  1185.  as  amended,  sees.  1, 2,  56 
Star.  1021. 1022;  R.S.  408. 465:  5  U.S.C  301. 25 
U.S.C.  sees.  2, 9.  372. 373,  374,  373a,  373b. 

2.  In  {  4.207.  the  introductory  text  of 
paragraph  (a)  is  proposed  to  be  revised 
to  read  as  follows: 

{  4.207   ComptoniiM  mMmimiiL 

(a)  If  during  the  course  of  the  probate 
of  an  estate  it  shall  develop  either  that 
an  issue  between  contending  parties  is 
of  such  nature  as  to  be  substantial,  and 
it  further  appears  that  such  issue  may  be 
settled  by  agreement  preferably  in 
writing  by  the  parties  in  interest  to  their 
advantage  and  to  die  advantage  of  the 
United  States,  or  that  all  of  the  devisees 
and  potential  heirs  of  the  decedent 
agree  to  «  disposition  of  the  decedent's 
estate,  even  though  the  disposition 
under  such  agreement  differs  from  that 
established  by  the  decedent  in  a  will  or 
from  that  which  would  obtain  under  the 
appropriate  law  of  intestate  succession 
if  the  decedent  did  not  have  a  will,  such 
an  agreement  may  be  approved  by  tlie 
adm^istrative  law  judge  upon  findings 
that: 
•        •        •        *        • 

3.  In  §  4.24Z  the  first  setence  of 
paragraph  (h]  is  proposed  to  be  revised 
to  read  as  foDows: 

S  4.242 


UMI 


(h)  If  a  petition  for  reopening  is  filed 
more  tfian  3  years  after  the  entry  of  a 
final  decision  in  a  probate,  it  shall  be 
allowed  only  upon  a  showing  that  a 
manifest  injustice  will  occur  that  a 
reasonable  possibility  exists  for 
correction  of  the  error,  that  the 
petitioner  had  no  actual  notice  of  the 
original  proceedings;  that  petitioner  was 
not  on  the  reservation  or  otherwise  in 
the  vicinity  at  any  time  while  the  public 
notices  were  posted:  and  that  the 
petitioner  has  exercised  due  diligence  in 
pursuing  the  claim.  •  •  * 

4.  Section  4.274  is  proposed  to  be 
amended  by  adding  new  paragraphs  (c) 
and  (d)  to  read  as  follows: 

S4.274    DMrtbutlonefMtatM. 

*        *        *        «        • 

(c)  When  the  assets  of  the  estate  are 
sufficient  to  cover  approved  claims,  the 
administrative  law  judge  may  in  his  or 
her  discretion  order  the  immediate 
payment  of  those  claims. 

(d)  Where  need  is  shown  and  in  his  or 
her  sole  discretion,  an  administrative 
law  judge  may  order  partial  distribution 
of  money  from  the  estate  to  a  probable 
heir  or  devisee.  Partial  distribution  will 
be  from  the  portion  of  the  estate  to 
which  the  probable  heir  or  devisee 


would  be  entitled  under  the  decedent's 
will  or  the  laws  of  intestate  succession, 
whichever  is  appropriate.  Preference 
under  this  section  will  be  given  to  family 
members  who  were  actually  being 
supported  by  the  decedent. 
[FR  Doc.  90-20189  Filed  9-5-flO;  8:45  amj 
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DEPARTIIENT  OF  TRANSPORTATION 
Coast  Guard 
46CFR  Part  153 
[COO  90-100] 
Km  211S-AC35 

Bulk  Hazvdous  Materials 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  ndemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  its  table  summarizing  the 
minimum  requirements  for  the  carriage 
of  liquid,  liquefied  gas,  or  compressed 
gas  hazardous  materials  in  bulk  by 
tankship.  These  amendments  would 
assign  additional  carriage  requirements, 
a  hi^er  Pollution  Category,  or  both  to 
certain  commodities  already  listed  in 
the  table.  These  amendments  are 
necessary  to  align  the  minimum 
requirements  in  the  table  with  those 
approved  by  the  International  Maritime 
Organization  for  inclusion  in  its 
Chemical  Codes.  These  amendments 
should  result  in  a  further  reduction  in 
maritime  pollution  from  tankships. 
DATES:  Comments  must  be  received  on 
or  before  October  9, 1990. 
ADORESSES:  Comments  may  be  mailed 
to  Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  90-100). 
U.S.  Coast  Guard,  Washington,  DC 
20593-0001.  Comments  received  may  be 
inspected  or  copied  at  the  Office  of  the 
Marine  Safety  Council,  Room  3406.  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW..  Washington.  DC  20593-0001 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267-1477. 

RM  FURTHER  INFORMATION  CONTACT 

Mr.  Curtis  G.  Payne,  Hazardous 
Materials  Branch,  (202)  267-1577. 
SUPTtEMENTARY  INFORMATION; 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  letter  should  include 
the  name  and  address  of  the  person 
submitting  the  comments,  reference  the 
docket  number  (CGD  90-100)  and  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  give  the 
reasons  for  each  comment  U 


acknowledgment  of  receipt  of  comments 
is  desired,  a  stamped,  self-addressed 
postcard  or  envelope  should  be 
enclosed. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  The  proposal  may  be 
changed  in  view  of  the  comments 
received.  No  public  hearing  is  planned, 
but  one  may  be  held  at  a  time  and  place 
to  be  set  in  a  later  notice  in  the  Federal 
Register  if  requested  in  writing  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  wiU  aid  the 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  docimient  are  Mr.  Curtis  0. 
Payne,  Project  Manager,  and  Mr. 
Stephen  H.  Barber,  Project  Counsel, 
Office  of  Chief  Counsel. 

Background  and  Purpose 

On  September  29, 1989,  the  Coast 
Guard  published  an  interim  rule  (54  FR 

40005)  updating  its  chemical  tables  in  46 
CFR  parts  3a  150. 151,  and  153.  On  April 
24, 1990,  this  interim  rule  was  published 
as  a  final  rule  (55  FR  17275),  which 
became  effective  on  May  24, 1990.  The 
preamble  to  the  interim  rule  (54  FR 

40006)  stated: 

This  interim  final  rule  reflects  the 
International  Maritime  Organization's 
(IMO's)  final  and  provisional  determinations, 
with  the  exception  of  upgrades  to  entries 
currently  in  the  IMO  Chemical  Codes 
("upgrades"  include  increased  carriage 
requirements  or  revised,  higher  Pollution 
Categories,  or  both)  and  the  category  of 
commodities  called  "Lube  Oil  Additive" 
(LOA).  The  upgrades  and  LOA's  will  be 
incorporated  into  the  Coast  Guard's 
regulations  by  future  rulemaking  projects. 

The  present  rulemaking  addresses  the 
"upgrades".  The  LOA's  will  be 
addressed  in  a  separate  ndemaking. 

This  proposal  would  amend  Table  1  of 
46  CFR  Part  153,  which  summarizes  the 
minimiun  requirements  for  the  carriage 
of  liquid  and  gas  hazardous  materials  in 
bulk  by  tankship.  The  proposed  changes 
all  consist  of  "upgrades"  to  commodities 
already  listed  in  Table  1.  An  "upgrade" 
means  that  a  commodity  is  assigned 
additional  carriage  requirements,  a 
higher  Pollution  Category  (Pol.  Cat),  or 
both.  Under  this  rulemaking,  certain 
commodities  would  become  subject  to 
one  or  more  of  the  following  existing 
special  carriage  requirements: 

(a)  46  CFR  153.409— High  level 
alarms.  Most  commodities  referenced  in 
this  proposal  would  become  subject  to 
this  requirement  Hi^  level  alarms  on 


tankskips  rcdaot  tke  likaiilnod  of  a  tank 
accidentaUy  owflowiog. 

[bi46CFR  lS3.440—Cmso 
temperature  sensors.  Four  commodities 
would  be  subject  to  this  requirement 
Sensors  are  needed  to  determine  the 
cargo's  temperature  in  order  that  the 
viscosity  and  melting  point  kifumwition 
under  46  CFR  lS3J0e  may  be  apptied. 
See  paragraph  (e)  of  this  section. 

(c)  46  CFR  153.488— Design  and 
equipmeMfor  tanks  carrying  high 
melting  point  NLSs:  Category  B.  This 
requirement  would  apply  oiuy  to  the 
commodity  "Creosote  (coal  tar)." 
Though  this  requirement  requires 
carriage  in  tankships  with  a  double 
bottom,  there  are  no  VS.  tankships 
knowm  ta  cany  this  coauoodity. 

(d)  46  CFR  153.903— Operaiing  a 
United  States  ship  in  special  areas: 
Category  A,  B,  and  C.  Seven 
commodities  would  be  affected  by  this 
section,  which  specifies  special 
requirements  for  certain  geographic 
areas,  such  as  the  Baltic  Sea,  Black  Sea, 
and  Mediterranean  Sea.  Presently, 
however,  there  are  no  U.S.  tankships 
known  to  operate  in  these  waters. 

(e)  46  CFR  133308— Cargo  viscosity 
and  aaekiag  point  information: 
measuring  catgo  temperatures  during 
discharge:  Category  A,  B,  and  C.  Seven 
commodities  would  be  affected  by  this 
section,  which  requires  that  the  person 
in  charge  of  a  tankship  be  furnished 
with  viscosity  and  melting  point 
information  on  the  commodity  to  be 
carried.  Commodities  subject  to  this 
requirement  require  heating  to  reduce 
their  viscosity  for  efficient  offloading. 
This  in  turn  means  less  cargo  remaining 
in  a  tank  to  be  discharged  overboard 
during  tank  cleaning  or  collected  as 
slops  to  be  disposed  of  at  a  port 
collection  facihty. 

These  proposals  will  bring  the 
carriage  requncments  for  these 
commodities  in  line  with  the 
requirements  for  other  cargoes  with  the 
same  Pol.  Cat  All  of  these  proposals 
have  been  approved  by  IMO  for 
incorporation  In  their  Chemical  codes. 
IMO's  incorporation  is  scheduled  for 
October  16, 1990.  These  proposals,  if 
promulgated,  also  would  be  made 
efiiective  on  that  dale. 

E.(X  12291  and  DOT  Reguiatory  Polides 
aad  PrDoeckiicB 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Ortfer  12291  and 
nonsignificanit  under  the  Departmeat  of 
Transportatioa  (DOT)  regulatory 
policies  and  procedures  (44  FR  11034', 
February  26, 1979).  The  economic  impact 
of  this  proposal  has  been  found  to  be  so 


minimal  that  further 
unnecessary. 

This  ndanaking  would  asMnd  a 
chemical  table  by  adding  requiienieuts 
consistent  with  internattonal  law  to 
fiirther  control  pollution  hazards.  Two 
special  foquirenents  laiposed  by  titis 
proposal.  46  CFR  153.488  and  153.903, 
would  have  no  knowm  effect  on  U.S. 
tankships.  The  requirement  that  cargo 
viscosity  and  melting  point  infonnatian 
be  furnished  the  person  in  charge  woold 
impose  minimal  burden  in  that  this 
information  should  be  readily  araikble. 

As  for  the  high  level  alarm  and  cargo 
temperature  sensor  requirements,  the 
Coast  Guard  is  uncertain  as  to  their 
impact  on  the  U.S.  tankship  industry. 
Therefore,  the  Coast  Guard  is 
specifically  requesting  comments  and 
data  on  the  impact  of  diese 
requirements. 

Regulatory  Flexibility  Act 

Because  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regi^toiy  Flexibility  Act  (5  U.S.C 
605(b))  that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaH  entities. 

Paperwork  Reduction  Ad 

This  proposed  rulemaldag  contains  do 
information  collection  or  record-keeping 
requirements. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determioed  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.     , 

Envirouinental  Assessment 

The  Coast  Guard  has  considered  die 
evnironmental  inpact  of  the  proposed 
regulations  and  concluded  that  under 
section  2.E2  of  Commandant  Instruction 
M1647S.1B,  tin  proposed  regulations  are 
categoncaiiy  exchided  frtnn  further 
environmental  docnmentatian.  This 
rukmakiBg  wouki  add  more  stringent 
requirements  for  the  carriage  of  certain 
chemicals  to  farther  control  pollution 
hazards.  A  Categorical  Exclusion 
Deterarinatmn  statement  has  been 
prepared  and  is  induded  m  the 
regulatory  docket. 

List  of  Subjects  in  46  CFR  Part  153 

Barges,  Hazardous  materials 
transportation.  Marine  safety.  Tank 
vessels. 


For  the  reaaon  aet  oat  to  die 
preamble.  46  CFR  part  US  la 
to  be  amended  as  follows: 

ttART  153-SHIPSCARRVIIIQaUUC 
UQUIO.  UQUEREB  QA8.  <M 
COMPRESSEO  «AS  HAZAAOOUS 
MATERIALS 

1.  Hie  authority  citation  far  part  153 
continues  to  read  as  follows: 

Aatkodtr  40  U-S-C  370S,  4*  CfR  !.«& 
ScdiMi  1SS.40  issaed  Mder  4i  U.S.C  MM. 
Sections  15a.«7<0  thraugk  1SS.401. 1S3.1MB 
thraogh  1S3.1132.  and  US.ltOO  lWw«k 
153.1608  also  issued  under  33  U.S.C.  1903(^ 

Tab/e  1  [Amended] 

Z.  Table  1  is  amended  as  foUofws: 

(a)  For  die  entry 
"Alkylbenzenesulfonic  acid  {greater 
than  4%]",  ia  the  "Special  raquifeawiU" 
column,  add  ".903". 

(b)  For  the  entry  "(iso-.  n-)Butyi 
acrylate",  in  the  "pollution  categoiy" 
column,  remove  Hie  letter  "D'*  and  add, 
in  its  place,  the  letter  "B"  and.  in  the 
"Special  requirements"  cdamn.  add 
".409". 

(c)  For  the  entry  **2-  or  3- 
Chloropropionic  aad",  in  the  "Special 
requirements'*  column,  add  ".903"  and 
remove  ".908(b)~  and  add,  in  its  place, 
".908(a).(b)". 

(d)  For  the  entry  "Creosote  (coal  tar)", 
in  the  "pollution  category"  column, 
remove  the  letter  "C"  and  add,  m  its 
place,  the  letter  "A"  and,  fai  the  "Cargo 
containment  system"  column,  remove 
the  Roman  numeral  "III"  and  add,  in  its 
place,  the  Roman  numeral  "IT. 

(e)  For  the  entry 
"Diisopropanolamine",  in  the  "Special 
requirements"  column,  add  ".903". 

(f)  For  the  entry  "Ethyl  acrylate".  in 
the  "pollution  category"  columa  reouive 
the  letter  "B"  and  add  in  its  place,  the 
letter  "A"  and,  in  the  "Special 
requirements"  column,  add  ".400". 

(g)  For  the  entry  "2^thylhexyl 
acrylate",  in  die  "poUution  category" 
column,  remove  the  letter  "D"  and  add, 
in  its  place,  the  letter  "B"  and.  in  the 
"Special  requirements"  column,  add 
".409". 

(h)  For  the  entry  "Formaldehyde 
solution  (37%  to  50%)".  in  the  "Special 
requirements"  column,  add  ".440"  and 
".908(b)". 

(i)  For  the  entry  "MeUiyl  acrylate".  in 
the  "pollution  category"  column,  resiove 
the  letter  "C"  and  add,  in  its  place,  the 
letter  "B"  and.  in  the  "Special 
requirements"  coluam.  add  ".409". 

(j)  For  the  entry  "Neodacanoic  acid", 
in  the  "Special  requirements"  coluaia, 
remove  the  word  "None"  and  add.  in  its 
place,  ".903". 
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(k)  For  the  entry  "Oleum",  in  the 
"Special  requirements"  column,  add 
".903". 

(1)  For  the  entry  "Phthalic  anhydride 
(molten)",  in  the  "Special  requirements" 
column,  add  ".903"  and  remove  ".908(b)" 
and  add,  in  its  place,  ".908(a),  (b)". 

(m)  For  the  entry  "Rosin  oil",  in  the 
"Special  requirements"  column,  remove 
the  word  "None"  and  add,  in  its  place, 
".409,  .440.  .488,  .908(a),  (b)". 

(n)  For  the  entry  "Tall  oil  [crude  and 
distilled',  in  the  "Special  requirements" 
column,  remove  the  word  "None"  and 
add,  in  its  place,  "409,  .440,  .488,  .908(a), 
(b)". 

(o)  For  the  entry  'Tall  oil.  fatty  acid 
[resin  acids  less  than  20%]",  in  the 
"Special  requirements"  column,  remove 
the  word  "None"  and  add,  in  its  place, 
".440,  .903,  .908(a).  (b)". 

(p)  For  the  entiy  'Toluenediamine",  in 
the  "Special  requirements"  column, 
remove  ".908(b)"  and  add,  in  its  place, 
".908(a),  (b)". 

(q)  For  the  entry  "Vinyl  neodecanate", 
in  the  "pollution  category"  column, 
remove  the  letter  "C"  and  add,  in  its 
place,  the  letter  "B"  and  in  the  "Special 
requirements"  column,  add  ".409". 

(r)  For  the  following  entries,  in  the 
"Special  requirements"  column,  remove 
the  word  "None"  and  add,  in  its  place, 
".409". 

Calcium  naphthenate  in  Mineral  oil 
2,4-DichIorophenoxyacetic  acid, 

dimethylamine  salt  solution 
2,4-DichIorophenoxyacetic  acid, 

triisopropanolamine  salt  solution 
Diphenyl  ether 
Diphenyl  ether,  Biphenyl  phenyl  ether 

mixtures 
Dodecene  (all  isomers) 
Glycidyl  ester  of  Tridecyl  acetic  acid 
N-Methyl-2-pyrrolidone 
Methyl  salicylate 

Rosin  soap  fdisproportionated)  solution 
Tributyl  phosphate 
1.1,1-Trichloroethane 
1-Undecene 

(s)  For  the  following  entries,  in  the 
"Special  requirements"  column,  add 
".409": 

(n-,  crude)  Butyraldehyde) 
Chloroform 
o-Chlorotoluene 
m-Chlorotoluene 
Coal  tar  naphtha  solvent 
Crotonaldehyde 
Decyl  alcohol  (all  isomers) 
1,1-Dichloroe  thane 
2.2'-Dichloroethyl  ether 
2,4-Dichlorophenoxyacetic  acid. 

diethanolamine  salt  solution 
1,1-,  1,2-,  or  1,3-Dichloropropane 
I}iglycidyl  ether  of  Bisphenol  A 
Diisobutyl  phthalate 
Dodecanol 
Dodecyl  diphenyl  ether  disulfonate 

solution 


2-Ethylhexylamine 
2-Ether-3-propylacroIein 
Fumaric  adduct  or  rosin,  water 

dispersion 
2-Methyl-5-ethylpyridine 
Pyridine 
Sodium  hydrosulfide  solution  (45%  or 

less) 
Sodium-2-mercaptobenzothiazol 

solution 
Styrene  monomer 
Tall  oil  soap  (disproportionated) 

solution 
1,1,2,2-TetrachIoroethane 
1,1,2-Trichloroethane 
Trichloroethylene 
Trimethylhexamethylenediisocyanate 

(2,2,4-  and  2,4,4-  isomers) 
Vinylidene  chloride 
Xylenol 

Dated:  July  25, 1990. 
J.D.  Sipes. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  90-20903  Filed  9-5-90;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart61 

[CC  Docket  No.  90-132;  DA  90-1112] 

Communications  Common  Carriers; 
Competition  In  the  Interstate 
Interexchange  Marketplace 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule;  extension  of 

time  for  filing  reply  comments. 

summary:  In  an  Order  released  August 
22, 1990,  the  Common  Carrier  Bureau 
(the  Bureau)  of  the  Federal 
Communications  Commission  extended 
by  fourteen  days,  until  September  18, 
1990,  the  deadline  for  Hling  reply 
comments  in  Competition  in  the 
Interstate  Interexchange  Marketplace, 
CC  Docket  No.  90-132,  55  FR  18007 
(April  30, 1990).  The  Bureau's  order 
granted  an  August  20, 1990,  motion  Bled 
by  the  United  States  Department  of 
Justice  (DO])  requesting  the  extension. 
DO)  stated  that  additional  time  was 
necessary  because  of  the  importance 
and  complexity  of  the  issues  presented, 
the  volume  of  comments  that  were  filed, 
and  the  conflicting  demands  placed  on 
its  limited  resources. 
DATES:  Reply  comments  must  be  filed  on 
or  before  September  18, 1990. 
AOORESSES:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Phillips.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau.  (202)  632-4047. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  August  21, 1990. 
Released:  August  22, 1990. 
By  the  Deputy  Chief,  Common  Carrier 
Bureau: 

1.  On  August  20, 1990  the  United  States 
Department  of  Justice  (DGJ)  filed  a  motion 
seeking  a  fourteen-day  further  extension  of 
the  deadline  for  Tiling  reply  comments  in  this 
proceeding.'  DGJ  states  that  it  needs 
additional  time  because  of  the  importance 
and  complexity  of  the  issues  presented,  the 
volume  of  comments  that  were  filed,  and  the 
conflicting  demands  placed  on  DOJ's  limited 
resources  by  ongoing  proceedings  before  the 
United  States  District  Court  for  the  District  of 
Columbia  concerning  removal  of  the 
information  services  restriction  imposed  on 
the  Bell  Operating  Companies  by  the 
Modification  of  Final  Judgment.* 

2.  Although  it  is  the  policy  of  the 
Commission  that  extensions  of  time  shall  not 
be  routinely  granted,*  we  believe,  in  light  of 
the  importance  of  the  issues  presented  in  this 
proceeding,  that  the  public  interest  would  be 
served  by  allowing  DOJ  the  additional  time  it 
requests  for  filing  reply  comments.  Therefore, 
we  grant  DOJ's  motion  and  extend  the  date 
for  fliing  reply  comments  by  an  additional 
fourteen  days,  until  September  18, 1990. 

3.  Accordingly,  It  is  ordered,  pursuant  to 
sections  4(j)  and  5(c)  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C.  154(j)  and 
155(c),  and  authority  delegated  thereunder 
pursuant  to  SS  154(j)  and  155(c),  and 
authority  delegated  thereunder  pursuant  to 
§§  0.91  and  0.291  of  the  Commission's  Rules, 
47  CFR  0.91  and  0.291,  that  the  motion  of  DOJ 
for  further  extension  of  time  is  GRANTED. 
The  deadline  for  filing  reply  comments  is 
extended  to  September  18, 1990. 

Federal  Communications  Commission. 

Gerald  P.  Vaughan, 

Deputy  Chief,  Operations,  Common  Carrier 

Bureau. 

(FR  Doc.  90-20920  Filed  9-5-90;  8:45  am] 
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>  Tliis  proceeding  was  initiated  by  a  Notice  of 
Proposed  Rulemaking,  released  April  13. 1990.  See 
Competition  in  the  Interstate  Interexchange 
Marketplace.  5  FCC  Red  2627  (1990).  On  July  13. 
1990.  we  granted  a  DOJ  motion  seeking  a  thirty  day 
extension  of  the  deadline  for  reply  comments.  See 
Competition  in  the  Interstate  Interexchange 
Marketplace.  CC  Docket  No.  90-132,  DA  90-356, 
released  July  16, 1990.  We  had  previously  extended 
the  period  for  filing  comments  from  June  12, 1990  to 
June  27, 199a  and  then  from  June  27  to  July  3. 1990. 
See  Competition  in  the  Interstate  Interexchange 
Marketplace.  5  FCC  Red  3451  (1990)  (extending 
comment  deadline  to  June  27. 1990).  and  competition 
in  the  Interstate  Interexchange  Marketplace,  S  FCC 
Red  3530  (1990)  (extending  comment  deadline  to 
July  3, 1990). 

'  See  United  Stales  v.  AnT.  552  F.  Supp.  131 
(D.D.C.  1982). 

*Sto47CFR1.46(a]. 
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DEPARTUEMT  OF  AGRICULTURE 

Onice  of  the  Secretary 

National  Comniasion  on  WildRre 
Disasters 


aqency:  Office  of  the  Secretary,  USDA. 
action:  Notice;  request  for  nominations. 

summary:  The  Secretary  of  Agriculture 
solicits  nominations  of  persons  to  serve 
as  members  of  the  National  Commission 
on  Wildfire  Disasters.  Authorized  by  the 
Wildfire  Disaster  Recovery  Act  of  1989. 
the  Commission  will  be  composed  of  2S 
members,  13  appointed  by  the  Secretary 
-  of  Agriculture  and  12  by  the  Secretary  of 
the  Interior.  The  role  of  the  Commission, 
selection  criteria  and  how  to  make 
nominations  are  described  in  the 
"supmjementaiiy  information"  of  this 
notice. 

DATES:  Nominations  must  be  received  in 
writing  by  October  9, 1990. 
ADDRESSES:  Send  written  nominations 
to  Chief  (5100).  Forest  Service,  USDA, 
Auditors  BoiUtog.  F&AM,  2nd  Floor. 
SW.,  Wing,  P.O.  Box  96090,  Washington, 
DC  20090-6090. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Dennis  W.  Pendleton,  Fire  and  Aviation 
Management  Staff,  Forest  Service  (202) 
45S-0511. 
SUPPtEMENTARnr  INFORMATION: 

Commission  Purpose 

The  National  Commission  on  Wildfire 
Disasters  is  estabHshed  by  the  "Wildfire 
Disaster  Recovery  Act  of  1989"  (16 
U.S.C.  551  note.)  to  study  the  effects  of 
disastrous  wiMfovs  on  natural  resoarces 
and  OR  the  financial  and  niUorai  aspects 
of  the  affected  commanities  and  to  make 
recommendatiam  on  such  policies  as 
are  needed  to  assist  in  an  effective  and 
efficient  recovery  of  tlioae  resources  and 
communities. 

The  Comminioa  anost  make  a  final 
report  ol  findings  and  reoommendationa 
ot  the  Secretaiics  of  Agriculture  and  the 


Interior  no  later  than  December  1, 1991. 
As  required  by  the  Act.  these  findings 
and  recommendations  shall  address  the 
effects  of  disastrous  fires  oo: 

(1)  The  current  and  future  economy  of 
affected  coimnunities: 

(2)  The  availability  of  sufficient  tinker 
supplies  to  meet  future  industry  aaeds; 

(3)  Fish  and  wildlife  habitats: 

(4)  Recreation  in  the  affected  areas: 

(5J  Watershed  and  water  quality  protection 
plans  in  effect  within  Natitmai  Forest  Sjrstem 
Iwids; 

(^  Ecossrstems  in  the  areas; 

(7)  ManasflOMnt  plans  of  the  affected 
Natiooal  Forest  Systeai  lands: 

(8)  NatMnsl  Parks: 

(9]  Bureau  of  Land  Management  Pui>lic 
Lands; 

(10)  Wilderness;  and 

(11)  Biodiversity  of  the  affected  areas. 

Coamiasion  Merabeofaip 

The  Commission  is  to  be  composed  of 
25  people,  13  members  to  be  appointed 
by  the  Secretary  of  Agriculture  and  12  to 
be  appointed  by  the  Secretary  of  the 
Interior. 

"Hie  Act  requires  the  Secretary  of 
Agriculture  to  appoint  at  least  one 
member  from  each  of  the  foflowing 
categories: 

The  timber  industry. 

Non-industrial  private  forest  landowners. 

State  or  local  officials. 

Employees  of  the  Department  of 
Agricuftnre, 

Scientists  from  the  academic  community, 

Wildlife  biokigists. 

Members  of  private  aonprofil  fotesliy 
organizatioas. 

Members  of  environmental  organizatioas. 
and 

Local  conHwarity  leaders. 

In  making  appointments,  the 
Secretaries  wiH  seek  to  achieve 
diversity  in  membership.  To  ensure  that 
Ae  recommendations  of  the  Commission 
have  taken  into  account  dte  needs  of  the 
diverse  groups  served  by  tfie 
Departments,  membership  shall  include 
minorities,  women,  and  persons  with 
disabilaities.  No  more  than  three 
members  will  be  named  to  dM 
Commission  from  any  one  State.  Each 
Secretary  shall  appoint  at  least  five 
members  fitMn  areas  diat  have 
experienced  disastrous  firest  since  1968 
m  the  fMlowing  States:  California, 
Oregon,  Maho,  Wyoming,  Montana, 
Colorado,  Florida,  Nordi  Carolina,  and 
Arizona. 

All  nominees  should  have 
demonstrated  ability  to  analyse  and 


interpret  data  and  information,  evaluate 
prograais,  identify  problems,  and 
formulate  and  recoaaaend  corrective 
actions. 

The  Conanission  wiH  meet  at  least 
twice  hi  the  next  year.  Additional 
meetings  may  be  called  by  the 
Commission  Chairperson,  to  be  elected 
by  the  Commission  members. 

The  "WiWfire  Disaster  Recovery  Act 
of  1989"  specifies  that  the  woric  of  this 
Commission  is  to  be  funded  through 
contributions.  Commission  members 
will  serve  without  compensation; 
however,  they  may  be  reimbursed  for 
travel  expenses  fiom  contributions 
received. 

How  to  Submil  NnaninatiaBs 

Nominations  must  be  received  by 
October  9, 1990.  The  Secretary  has 
designated  the  Forest  Service  as  the 
USDA  agency  to  receive  and  transmit 
the  nominations  to  the  Secretary. 
Persons  wishing  to  make  nominations 
should  include  a  brief  summary  of  the 
nominee's  suitabilaity  to  serve  on  the 
Commission,  including  relevant 
experience,  current  employer  or 
organizational  affiliation  on  Form  AD- 
755.  Forms  are  available  upon  request 
by  contacting  Dennis  W.  Pendleton  at 
(202)  453-9511.  Send  nominations  to  the 
address  listed  eariier  in  this  notice. 

DatedAagnstzama 
lames  R.  Moseley, 

Assistant  Secretary,  Natarai  Resources  and 
Environment. 

{FH  Doc.  90-209«  Piled  »-5-90;  8:45  am) 
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Review  Of  Need  for  United  States 
Sugar  Import  Controls 

AQBHCv:  Office  of  the  Secretary.  USDA. 
action:  Notice. 


summary:  This  notice  announces  the 
determination  of  the  Secretary  of 
Agriculture  that  continued  operation  of 
paragraphs  (b),  (c),  (d),  and  (e)  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  Harmonired  Tariff  Schedule  of  the 
United  States  (HTS).  with  respect  to 
quotas  applicable  to  the  importation  of 
sugar  into  the  United  States,  is 
necessary  to  provide  due  consideration 
to  the  hiterests  in  the  United  States 
sugar  market  of  domestic  producers  and 
materiaDy  affected  contracting  parties 
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to  the  General  Agreement  on  Tariffs  and 

Trade  (GATT). 

KM  FURTHER  INFORMATION  CONTACT: 

Cleveland  H.  Marsh,  Foreign 
Agricultural  Service,  Department  of 
Agriculture,  Washington  DC  20250, 
Telephone:  (202)  447-2916. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  paragraph  (f)  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS,  the  Secretary  of  Agriculture 
has  consulted  with  the  U.S.  Trade 
Representative,  the  Department  of  State, 
and  other  concerned  agencies  as  to 
whether  the  continued  operation  of 
paragraphs  (b).  (c).  (d).  and  (e)  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS  would  give  due  considertion  to 
the  interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  a^ected  contracting  parties 
to  the  GATT.  An  analysis  of  various 
elements  pertinent  to  the  operation  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS  is  set  forth  below. 

A.  Current  Worid  and  U.S.  Sugar  Maritet 
Situation 

World  sugar  consumption  for  1989/90 
is  expected  to  exceed  production  for  the 
fifth  straight  year.  As  a  result,  world 
ending  stocks  have  been  gradually 
declining,  leading  to  a  recovery  in  world 
sugar  prices.  World  production  in  1989/ 
90  is  estimated  at  106.3  million  metric 
tons,  raw  value,  while  consumption  is 
estimated  at  108.1  million  metric  tons, 
raw  value,  and  ending  stocks  are 
projected  to  decline  by  about  1.1  million 
metric  tons,  raw  value.  However,  in 
comparison  to  1984/85.  ending  stocks  for 
1980/90  are  expected  to  decline  by  9.3 
million  metric  tons. 

Since  the  middle  of  June.  1990,  the 
world  sugar  prices  (f.o.b.s..  Caribbean. 
No.  11  spot  contract  as  published  by  the 
New  York  Coffee,  Sugar  &  Cocoa 
Exchange]  has  settled  into  the  12  to  13 
cents-per-pound  range.  Prices  are  not  as 
strong  as  earlier  in  1990  because  of 
recent  indications  that  1990/91  world 
sugar  production  could  be  better  than 
earlier  forecast  and  demand  could  t>e 
weaker.  It  is  difficiilt  to  predict  the 
direction  of  prices  in  the  coming  yean 
futures  contracts  for  1990  and  1991  are 
currently  trading  in  the  10.5  to  11.5 
cents-per-poimd  range  and  have 
recently  been  moving  up  and  down 
within  that  range. 

U.S.  Centrifugal  sugar  production 
1989/90  is  estimated  at  about  6.0  million 
metric  tons,  raw  value  (6.6  million  short 
tons,  raw  value),  and  domestic 
utilization  is  expected  to  be  about  7.6 
million  metric  tons,  raw  value  (8.4 
million  short  tons,  raw  value).  During 
the  period  January  1, 1989,  through 


August  5. 1990.  2.307,407  metric  tons, 
raw  value  of  sugar  were  charged  against 
the  quotas  for  the  40  countries  which 
have  quota  allocations  totaling  2,833,050 
metric  tons,  raw  value.  The  domestic 
price  of  raw  cane  sugar  (c.i.f.,  duty  and 
fee  paid.  No.  14  nearby  futures  contract, 
as  quoted  by  the  New  York  Co^ee. 
Sugar  &  Cocoa  Exchange)  has  exceeded 
23  cents  per  pound,  raw  value,  every 
day  since  March  2. 1990. 

B.  Outlook  for  World  and  U.S.  Sugar 
Market 

It  is  difficult  to  accurately  predict 
future  trends  in  world  centrifugal  sugar 
production  and  consumption.  However, 
both  consumption  and  production  during 
1990/91  are  expected  to  be  above  their 
levels  for  1989/90.  and  to  be  somewhat 
more  in  balance  than  in  1988/89.  These 
trends  provide  no  precise  indication  as 
to  the  direction  of  prices  and  their 
impact  on  expected  production  and 
consumption  trends. 

As  already  indicated,  current  world 
futures  prices  for  contracts  due  to 
mature  in  1990  and  1991  have  settled 
into  the  10.5  to  11.5  cents-per-pound 
range.  Current  domestic  futures  prices 
for  contracts  also  due  to  mature  in  1990 
and  1991  have  stabilized  in  the  22.7  to 
23.5  cents-per-pound  range,  about  12 
cents  per  pound  above  world  futures 
contracts  for  this  period. 

Accordingly,  it  has  been  determined 
world  prices  will  remain  at  such  levels 
that,  without  the  continued  operation  of 
paragraphs  (b),  (c).  (d).  and  (e)  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS,  it  would  be  impossible  to 
achieve  conditions  in  the  United  States 
sugar  market  which  would  give  due 
consideration  to  the  interests  of 
domestic  producers  and  materially 
affected  contracting  parties  to  the 
GATT. 

C  GATT  Council  Decision  on  U.S.  Sugar 
Import  Restrictions 

On  June  22, 1989,  the  GATT  Council 
adopted  the  report  of  the  panel  which 
examined  U.S.  restrictions  on  imports  of 
sugar  and  which  concluded  that  the 
quotas  maintained  under  Additional 
U.S.  Note  3  to  chapter  17  of  the  HTS  are 
inconsistent  with  the  General 
Agreement.  The  Council  requested  the 
United  States  to  either  terminate  the 
restrictions  or  bring  them  into 
conformity  with  the  General  Agreement. 

Following  the  Coimcil's  action,  the 
U.S.  Department  of  Agriculture  and 
other  appropriate  Government  agencies 
developed  and  evaluated  options  for 
implementing  U.S.  Law  with  respect  to 
imports  of  sugar  in  a  manner  consistent 
with  our  GATT  obligations.  The 
Department  and  other  appropriate 


Government  agencies  have  made  their 
recommendations  to  the  President.  The 
President  has  not  yet  made  a  Hnal 
decision. 

In  the  interim  and  since  no  flnal 
decision  has  been  made  by  the  date  that 
this  notice  must  be  published, 
continuation  of  the  operation  of 
paragraphs  (b),  (c),  (d).  and  (e)  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS  gives  due  consideration  to  the  - 
interests  in  the  U.S.  sugar  market  of 
domestic  producers  and  materially 
affected  contracting  parties  to  the 
GATT. 

Determination 

After  having  consulted  with  the  U.S. 
Trade  Representative,  the  Department  of 
State,  and  other  concerned  agencies  in 
accordance  with  paragraph  (0  of 
Additional  U.S.  Note  3  to  chapter  17  of 
the  HTS,  I  have  determined  that  the 
continued  operation  of  paragraphs  (b), 
(c),  (d)  and  (e)  of  Additional  U.S.  Note  3 
to  chapter  17  of  the  HTS,  pending  the 
decision  of  the  President  with  respect  to 
modifications  of  the  quota  limitations 
set  forth  therein,  gives  due  consideration 
to  the  interests  in  the  U.S.  sugar  market 
of  domestic  producers  and  materially 
affected  contracting  parties  to  the 
GATT. 

Signed  at  Washington,  DC  on  August  31. 
1990. 

Clayton  Yeutter 
Secretary  of  Agriculture. 
(FR  Doc.  90-21034  Filed  8-^1-flO:  8:46  pmj 
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Agricultural  Stabilization  and 
Conservation 

Commodity  Credit  Corporation 

1990-91  National  Marketing  Quota  and 
Price  Support  Level  for  Flue-Cured 
Tobacco 

agency:  Agricultural  Stabilization  and 

Conservation  Service  (ASCS)  and 

Commodity  Credit  Corporation  (CCC), 

United  States  Department  of  Agriculture 

(USDA). 

ACTION:  Notice  of  determination. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  determinations  made  by  the 
Secretary  of  Agriculture  with  respect  to 
to  the  1990  crop  of  flue-cured  tobacco  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
and  the  Agricultural  Act  of  1949.  as 
amended.  In  addition  to  other 
determinations,  the  Secretary  of 
Agriculture  determined  the  1990 
marketing  quota  for  flue-cured  tobacco 
to  be  877.7  million  pounds  and  that  the 


price  support  level  for  1990  would  be 
$1,488  per  pound. 

EmCTlvt  DATI:  December  15. 1989. 
FOR  FUTHER  INFORMATION  CONTACT. 

Robert  L  Tarczy.- Agricultural 
Economist  Commodity  Analysis 
Division.  ASCS,  Room  3736-South 
Building,  P.O.  Box  2415.  Washington.  DC 
20013m  (202)  447-8839.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of. 
implementing  each  option  is  avaUable 
on  request  b^m  Robert  L  Tarczy. 
8UPPLENTARY  INFORMATION:  This  notice 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-^1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  or  geographical  region,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States>based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases:  Number  10.051.  as  set  forth  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  neither 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC) 
are  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  notice  of  determination  is  issued 
in  accordance  with  the  Agricultural 
Adjustment  Act  of  1938.  as  amended 
(the  "1938  Act"),  and  the  Agricultural 
Act  of  1949.  as  amended  (the  "1949 
Act"),  in  order  to  announce  for  the  1990 
marketing  year  for  flue-cured  tobacco 
the  following: 

1.  The  amount  of  domestic  manufacturers' 
intentions: 

2.  The  amount  of  the  average  exports  for 
the  1987. 1988,  and  1989  crop  years; 

3.  The  amount  of  the  reserve  stock  level; 

4.  The  amount  of  adjustment  needed  to 
maintain  loan  stocks  at  the  reserve  stock 
level; 

5.  The  amount  of  the  national  maiketing 
quota; 

6.  The  national  average  yield  goal; 


7.  The  national  acreage  allotment; 

8.  The  national  acreage  reserve; 

A.  For  establishing  acreage  allotments  for 
new  farms,  and 

B.  For  making  corrections  and  adjusting 
inequities  in  old  farms; 

9.  The  national  acreage  factor 

10.  The  national  yield  facton  and 

11.  The  price  support  level. 

The  determinations  set  forth  in  this 
notice  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the 
Federal  Government. 

Marketing  Quotas 

Section  317(a)(1)(B)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
flue-cured  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  producers.  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any,  necessary  to  adjust 
loan  stocks  to  the  reserve  stock  level. 
Section  317(a)(1)(C)  further  provides 
tfiat,  with  respect  to  the  1990  through 
1993  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  10  percent 
of  the  previous  year's  national 
marketing  quota.  The  "reserve  stock 
level"  is  defined  in  section  301(b)(14)(C) 
of  the  1938  Act  as  the  greater  of  100 
million  pounds  or  15  percent  of  the 
national  marketing  quota  for  flue-cured 
tobacco  for  the  marketing  year 
immediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act  provides 
that  all  domestic  manufacturers  of 
cigarettes  with  more  than  1  percent  of 
U.S.  cirgarette  production  and  sales 
shall  submit  to  the  Secretary  a 
statement  of  purchase  intentions  for  the 
1990  crop  of  Hue-cured  tobacco  by 
December  1, 1989.  Sbc  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1990  crop  and 
the  total  of  their  intended  purchases  for 
the  1990  crop  was  491.5  million  pounds. 

The  three-year  average  of  exports  is 
366.1  million  pounds.  For  the  1989  quota 
determination,  actual  Census  data  was 
used.  However,  a  1989  Office  of 
Inspector  General  investigation  of 
General  Sales  Manager  (GSM)  program 
documents  reported  that  certain  tobacco 
shipments  (both  flue^nired  and  burley) 
that  had  been  declared  as  U.S.-origin 
tobacco  were  actually  foreign-grown. 


Accordingly.  Census  exports  were 
adjusted  downward  to  reflect  this 
misclassification. 

In  accordance  with  section 
301(b)(14)(C)  of  the  1938  Act  the  reserve 
stock  level  is  the  greater  of  100  million 
pounds  or  15  percent  of  the  1989 
marketing  quota  for  flue-cured  tobacco. 
The  national  mariceting  quota  for  the 

1989  crop  year  was  890.5  million  pounds 
(54  FR  22339).  Accordingly,  the  reserve 
stock  level  for  use  in  determining  the 

1990  marketing  quota  for  flue-cured 
tobacco  is  133.6  million  pounds. 

As  of  December  3.  the  Flue-Cured 
Tobacco  Stabilization  Corporation  had 
in  its  inventory  113.5  million  pounds  of 
flue-cured  tobacco  (excluding  pre-1985 
stocks  committed  to  be  purchased  by 
manufacturers  and  covered  by  deferred 
sales).  Accordingly,  the  adjustment  to 
maintain  loan  stodis  at  the  reserve 
supply  level  is  an  increase  of  20.1 
million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1990-01  marketing 
year  is  877.7  miUion  pounds.  Section 
317(a)(1)(B)  of  the  1938  Act  fiirther 
provides  that  the  Secretary  may 
increase  or  decrease  the  total  by  3 
percent  However,  the  Secretary 
abstained  from  using  his  discretionary 
authority.  Accordingly,  the  national 
marketing  quota  for  the  marketing  year 
beginning  July  1, 1990  for  flue-cured 
tobacco  is  877.7  million  pounds. 

SecHon  317(a)(2)  of  the  1938  Act 
provides  that  the  national  average  yield 
goal  be  set  at  a  level,  which  on  a 
national  average  basis,  the  Secretary 
determines  will  improve  or  insure  the 
usability  of  the  tobacco  and  increase  the 
net  return  per  pound  to  the  growers. 
Since  yields  in  crop  year  1989  did  not 
change  significantly  from  the  previous 
year,  no  change  in  the  national  average 
yield  goal  is  contemplated  at  this  time. 
Accordingly,  it  is  has  been  determined 
that  the  national  average  yield  goal  for 
the  1990-91  ibarketing  year  will  be  2,008 
pounds  per  acre,  the  same  as  last  year. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act  the  national  acreage 
allotment  for  the  1990  crop  of  flue-cured 
tobacco  is  determined  to  be  420,354.41 
acres,  which  is  the  result  of  dividing  the 
national  marketing  quota  by  the  new 
national  average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
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has  detemdiied  dial  •  national  reserve 
for  the  1900  crop  of  flue-cured  tobacco 
of  1,050  acres  is  adequate  for  these 
purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  section  106 
of  the  1949  Act 

With  respect  to  the  1990  crop  of  flue- 
cured  tobacco,  the  level  of  sui^ort  is 
determined  in  accordance  with  sections 
10B(d)  and  (f)  of  the  1949  Act.  Section 
106(fKA)  of  the  1949  Act  provides  that 
the  level  of  support  for  the  1990  crop  of 
flue-ciued  tobacco  shall  be:  (1)  The  level 
in  cents  per  pound  at  n^ch  the  1989 
crop  of  flue-cured  tobacco  was 
supported,  phis  or  minus,  respectively, 
(2)  an  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of  tiie 
total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved  in 
relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  "Hie  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  die  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  whidi  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than 

(II)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
detennination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  hi^est  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in  which 
the  determination  is  made. 

For  the  purpose  of  calculating  the 
market-price  component  of  the  support 
level,  the  1949  Act  provides  that  the 
average  market  price  be  reduced  25 
cents  per  pound  for  the  1985  marketing 
year  and  30  cents  per  pound  for  prior 
marketing  years. 


The  difference  between  the  two  5-year 
averages  (the  difference  between  (A)(1) 
and  (AHII)  is  3.4  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1989  is  2.4 
cents  per  pound.  Applying  these 
components  to  the  price  support  formula 
(3.4  cents  per  pound,  two-thkds  weight; 
2.4  cents  per  pound,  one-third  weight) 
result  in  an  increase  in  the  price  support 
level  of  3.1  cents  per  pound.  However, 
section  106  further  provides  that  the 
Secretary  may  limit  the  change  in  the 
price  support  level  to  no  less  than  65 
percent  of  the  change  that  otherwise 
would  have  occurred  if  an  oversupply 
exists  for  such  kind  of  tobacco.  Because 
the  total  supply  of  flue-cured  tobacco  is 
sufficient  for  about  2.5  years  use,  with 
2.4  years  being  considered  normal,  the 
Secretary  has  determine  that  suppUes  of 
flue-cured  tobacco  are  excessive. 
Accordingly,  the  1990  crop  of  flue-cured 
tobacco  will  be  supported  at  148.8  cents 
per  pound,  2.0  higher  than  in  1989. 

The  level  of  support  for  die  1990  crop 
of  fluennired  tobacco  and  the  national 
maiketing  quota  for  the  1990  fine-cured 
marketing  year  were  announced  on 
December  15. 1969  by  the  Secretary  of 
Agriculture.  This  notice  affirms  these 
determinations. 

Accordingly,  the  following 
determinations  have  been  made  for  flue- 
cured  tobacco  for  the  marketing  year 
beginning  July  1, 1990: 

(a)  Domestic  manufacturers 
intentions.  Manufacturers  intentions  for 
the  1990  year  totaled  491.5  million 
poonds. 

(b)  3-year  average  exports.  The  3-year 
average  of  exports  is  366.1  million 
pounds,  based  on  exports  of  370.0 
million  pounds,  358.3  million  pounds  and 
370.0  million  pounds  for  the  1987, 198a 
and  1989  crop  years,  respectively. 

(c)  Reserve  stock  level.  The  reserve 
stock  level  is  133.6  million  pounds, 
based  en  15  percent  of  19e9's  national 
marketing  quota  of  755  miUion  pounds. 

(d)  Adjustment  for  the  reserve  stock 
level.  The  adjustment  for  the  reserve 
stock  level  is  plus  20.1  million  pounds, 
based  on  a  reserve  stock  levd  of  133.8 
million  pounds  and  anticipated  loan 
stocks  of  113.5  million  pounds. 

(e)  National  marketing  quota.  The 
national  marketing  quota  is  877.7  milUon 
pounds  based  on  die  total  of  die  three 
components  which  comprise  the  quota. 

(f)  National  average  yield  goal.  The 
national  average  yield  goal  is 
determined  to  be  24)88  pounds. 

(g)  National  acreage  allotment  The 
national  acreage  allotment  on  an 
acreage-poundage  basis  is  determined  to 
be  420  J54.41  acres.  This  allotment  is 
determined  by  dividing  the  national 
marketing  quota  of  677  J  million  poimds 


by  the  national  average  yield  goal  t^ 
2,088  pounds. 

(h)  National  reserve.  The  national 
reserve  for  making  corrections  and 
adjusting  inequities  in  old  farm  acreage 
allotments  and  for  establishing 
allotments  for  new  fanns  has  been 
determined  to  be  1.050  acres. 

(i)  National  acrec^  factor.  The 
national  acreage  factor  is  determined  to 
be  .985. 

(j)  National  yield  factor.  The  national 
yield  factor  is  determined  and 
announced  to  be  .928. 

(k)  Types  of  tobacco,  it  has  been 
determined  that  types  11, 12, 13,  and  14 
shaU  constitute  one  kind  of  tobacco  for 
the  1989-Oa  1990-91,  and  1901-ffZ 
mariceting  years.  It  has  been  determined 
also  that  no  substantial  difference  exists 
in  the  usage  or  maricet  outlets  for  any 
one  or  more  of  die  types  of  floe-cored 
tobacco. 

(1)  Price  support  level  The  level  of 
supiMJrt  for  the  1900  crop  of  fhie-cered 
tobacco  is  148.8  cents  per  pound. 

AudMxity:  Sees.  7  U.S.C.  1301. 1313. 1314c, 
1375. 1445, 1421. 

Signed  at  Washington.  DC  on  August  30, 
1990. 

Keith  D.  Bleriw, 

Administrator.  Agricultural,  Stabilization  and 
Conservation  Service  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc  90-20053  Filed  9-5-90;  8:45  am] 


Forest  Service 

Etemere  Canyon  Solfd  Waste 
Management  Faciity 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environment  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  a  non-signiflcant 
amendm«it  to  the  Angeles  National 
Forest  Land  and  Resources  Management 
Plan.  The  amendment  would  add  1640 
acres  to  the  Land  Adjustment  plan.  This 
is  in  response  to  a  proposal  to  exchange 
land  for  the  purpose  of  development  of  a 
solid  waste  management  facility  in  the 
Elsmere  Canyon  area  of  the  Tujunga 
Ranger  District.  Angeles  National 
Forest.  Los  Angeles  County,  California!. 
Los  Angeles  County,  Department  of 
Regional  Manning  will  be  a  cooperating 
agency,  and  wiO  prepare  an 
Environmental  Impact  Report  complying 
with  the  California  Environmental 
Quality  Act  on  the  proposed  solid  wraste 
management  faciHty.  A  joint  document 
will  be  prepared.  The  agency  invites 


written  comments  and  suggestions  on 
the  scope  of  the  analysis.  In  addition, 
the  agency  giva  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  die 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  andicontribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
November  13, 1090. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Richard  L.  Borden, 
Special  Projects  Coordinator,  Angeles 
National  Forest  701  N.  Santa  Anita 
Avenue.  Arcadia,  CA  91006-2799.   . 

FOR  FURTHER  INFORMATION  CONTACn 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Mr.  Borden  at  the  above 
address  or  phone  (818)  574-5255,  FTS 
799-0255. 

SUPPLEMENTARY  INFORMATION:  The 

Angeles  National  Forest  Land  and 
Resources  Management  Plan,  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  have  been  issued. 
These  documents  permit,  under  certain 
conditions,  the  exchange  of  lands  for 
landfill  purposes. 

In  preparing  the  environmental  impact 
statemmt  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  to  the  landfill.  One  of  these 
will  be  no  devdc^mient  at  the  site. 

Michael  J.  Rogers.  Forest  Supervisor, 
Angeles  National  Forest  Arcadia, 
California,  is  the  responsible  official. 

Public  participation  will  be  espedally 
important  at  several  points  during  the 
analysis.  The  first  point  is  daring  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federed,  State,  and  local  agencies, 
the  proponent  and  other  indivi^ials  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actkm.  This 
input  will  be  pubtic  record  and  used  in 
preparation  of  the  draft  environmental 
impact  statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  iasues. 

2.  Identifying  iasuea  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or  those 
which  have  beea  covered  by  a  relevant 
previous  environaaeiital  analysis. 

4.  BxpkMing  additional  altanatives. 

5.  Identifying  potential  enviroamental 
effects  of  the  prapesed  actioii  and 
alternatives  (i.e.,  direct,  indirect,  sad 
cumulative  dfeds  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assigninents. 


The  Forest  Service  and  the 
Departownt  of  Regional  Planning  will 
hold  the  following  puMic  sct^ng 
meetings: 
Tuesday.  September  la  1990. 7  to  10 

p.m..  Hart  High  School,  24825  N. 

Newhall  Avenue,  Santa  Clarita, 

California 
Wednesday.  September  19, 1990, 7  to  10 

p.m..  Granada  Hills  Womens  Club. 

10666  White  Oak  Avenue,  Granada 

Hills,  California. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  in  August  1991.  At  diat  time  EPA 
will  publish  a  notice  of  availabiHty  of 
the  DEIS  in  the  Federal  Register. 

The  comment  period  on  die  draft 
environmental  impact  statement  will  be 
90  days  fi'om  the  date  the  Environmental 
Protection  Agency's  notice  of 
availabiUty  ai^iefu's  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  future  use  of  Elsmere 
Canyon  participate  at  that  time.  To  be 
the  most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  die 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  EnvinHimental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DEIS's  must  stiuctiire  their 
participation  in  the  environmental 
review  of  the  proposal  so  diat  it  is 
meaningfol  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519, 553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  Wisconsin  Heritages, 
Inc.  V.  Harris,  460  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  diis  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final 

After  the  comment  period  ends  on  the 
drafts  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  The 
final  EIS  is  scheduled  to  be  completed  in 
March,  1992.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  15034).  The 
responsible  offidal  wrill  consider  the 
comments,  responses,  environineiitai 
consequences  discussed  in  the  EIS,  and 


applicaUt  laws,  KgolatUms,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subjact 
to  appeal  under  36  CFR  part  217. 

Dated:  August  29. 1990. 
PaulIohnsoD, 
Deputy  Forest  Supervisor. 
[FR  Doc  90-20aaS  Filed  9-5-80;  8:45  «m| 

Biusia  coot  Mis-Ti-a 


Environinentai  Statsraents  for  San 
Bernardino  National  Forest,  San 
Bernardino  County,  CA 

agency:  Forest  Service,  USDA. 

action:  Notice  of  decision  for  the  Santa 
Ana  River  Flood  Control  Project. 

SUMMARY:  On  August  28, 1990, 
Associate  Chief  George  Leonard  issued 
a  decision  on  the  Santa  Ana  River 
Mainstem  Flood  Control  Project  San 
Bernardino  National  Forest  San 
Bernardino  County,  CaUfomia.  The 
Record  of  Decision  which  includes  the 
appeal  procedures  and  date  of 
implementation  is  attached. 

FOR  FURTHBI  INFORMATION  CONTACR 

Jerry  Sutherland.  Assistant  Director, 
Lands  Staff.  Forest  Service.  Washington, 
DC.  (202)  453-8248 

Dated  August  31, 199a 
David  B.KatdiaBi. 
Director,  Environmental  Coordination. 

USDA  Forast  Sorvics,  Bomaidiao  Natkwal 
Forest  San  Dwaaidiao  Coiiirty,  CaMfania 

Santa  Ana  River  Maiostem  Flood  Contiol 
Project 

Decision 

fai  conjunction  with  the  selection  by  the 
U.S.  Army  Corps  of  Engineers  of  the  Final 
Plan  for  the  Santa  Ana  River  Flood  Control 
Project  it  is  my  decision  to  recantmend  to  the 
Secretary  of  Agriculture  the  transfer  by 
interchange  (Intercliange  With  Department  of 
Defense  Act  of  )uly  26. 1956)  of 
administrative  accountability  for 
approximately  70.15  acres  of  National  Forost 
System  Lands  to  the  Corps  of  Engineers  to 
accommodate  the  Seven  Oaks  dasMtte.  outlet 
works  and  spillway. 

In  addition,  it  is  my  dedsian  to: 

(1)  Authorize  (38  CFR  22a  subpart  C)  the 
Corps  of  Engineers  to  extract  inipenoous 
borrow  materials  from  appraxioMitsip  ITS 
acres  of  Natkmal  Pbnst  Systen  Laads; 

(2)  Aothoiise  (Federal  Land  fdHeyami 
Management  Act  at  October  Zt  ttn)  te 
Corps  of  EngiDeen  to  estaliiiati  aad  access  a 
reservoir  containing  approxiaatdy  880  acres 
and  a  flowage  aiea  sub^  to  periodic 
flooding  eoDtainiag  appwwuaMtaly  93  aerea; 
and 
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(3)  Authorize  (Federal  Land  Policy  and 
Management  Act  of  October  21. 1976)  the 
Corps  of  Engineer!  to  reconstruct  and  use 
segments  of  the  Forest  Service  transportation 
system  for  construction,  operation,  and 
maintenance  of  the  Seven  Oaks  Dam. 

Sufficient  data  and  analysis  to  make  an 
informed  decision  regarding  the  probable 
impacts  on  National  Forest  system  lands  has 
been  dociunented  by  the  lead  agency. 
Department  of  the  Army.  U.S.  Army  Engineer 
District,  Los  Angeles,  acting  by  and  through 
the  District  Engineer.  The  Forest  Service, 
acting  by  and  through  the  Forest  Supervisor, 
San  Bernardino  National  Forest,  San 
Bernardino,  California,  is  a  cooperating 
agency  for  the  planning  of  the  Santa  Ana 
River  Mainstem  Flood  Control  Project 
(Memorandum  of  Agreement  between  the 
Secretaries  of  the  Army  and  Agriculture 
dated  13  August  1964).  It  is  my  decision  to 
adopt 

(1)  The  1977  Survey  Report  and  Final 
Environmental  Impact  Statement  on  the 
Santa  Ana  River  Project; 

(2)  The  Phase  I  General  Design 
Memorandum  Main  Report  and  Supplemental 
Environmental  Impact  Statement  dated 
September.  1960; 

(3)  The  1965  Upstream  Dam  Alternatives 
Supplemental  Environmental  Impact 
Statement; 

(4)  The  Phase  II  General  Design 
Memorandum  Main  Report  and  Supplemental 
Environmental  Impact  Statement  dated 
August,  1988;  and 

(5)  The  Final  Supplemental  Environmental 
Assessment  Santa  Ana  Mainstem,  dated 
April.  1990.  addressing  upland  mitigation. 

In  addition,  and  in  conjunction  with  the 
selection  of  the  U.S.  Army  Corps  of  Engineers 
Final  Plan  for  the  Santa  Ana  River  Flood 
Control  Project,  it  is  my  decision  to  approve 
the  Memorandum  of  Understanding  between 
the  San  Bernardino  National  Forest,  Forest 
Service,  U.SJJ.A.,  and  the  Department  of  the 
Army,  U.S.  Army  Engineer  District  Los 
Angeles  for  the  construction,  operation,  and 
maintenance  of  the  Seven  Oaks  Dam.  Terms 
of  the  Memorandum  of  Understanding  shall 
provide  for  the  implementation  of  the 
decisions  stated  above  and  for  the  continued 
cooperation  between  the  Forest  Service  and 
the  Corps  of  Engineers. 

Description  of  the  Project 

The  Santa  Ana  River  flows  for  over  60 
miles  through  rapidly  urbanizing  San 
Bernardino  and  Riverside  Counties,  and 
through  heavily  urbanized  Orange  County. 
Prado  Dam  no  longer  provides  adequate 
protection  for  Orange  County.  The  Los 
Angeles  District  U.S.  Army  Corps  of 
Engineers  evaluated  numerous  alternative 
solutions  to  provide  increased  flood 
protection  in  its  1977  Survey  Report  and 
Environmental  Impact  Statement  (EIS).  1980 
Phase  I  General  Design  Memorandum  (GDM) 
Supplemental  EIS  (SEIS)  and  1985  Upstream 
Dam  Alternatives  SEIS.  These  prior  studies 
led  to  selection  of  the  recommended  plan 
covered  by  the  current  phase  II  GDM  and  by 
the  related  SEIS  dated  August,  1988.  The 
Supplemental  Environmental  Assessment 
Santa  Ana  Mainstem  dated  April,  1990 
addressed  modifications  to  the  Wildlife 


HabiUt  Mitigation  Plan.  The  Plan  selected  by 
the  U.S.  Army  Corps  of  Engineers  includes: 

(1)  Construction  of  a  new  dam.  Seven 
Oaks,  in  the  upper  Santa  Ana  Canyon  at  the 
project's  upper  limits  and  within  the 
boundary  of  the  San  Bernardino  National 
Forest; 

(2)  Raising  of  Prado  Dam  and  expansion  of 
its  reservoir  area; 

(3)  Improvements  to  channelized  river 
portions  in  Orange  County; 

(4)  Management  of  the  remaining  project 
floodplains; 

(5)  Restoration  of  92  acres  of  marsh  at  the 
river  mouth;  and 

(6)  Other  lesser  flood  control  and 
envirormiental  features. 

All  features  of  the  plan  are  outside  the 
boundaries  of  the  National  Forest  System 
except  the  Seven  Oaks  Dam. 

Associated  with  the  Seven  Oaks  Dam, 
some  1547  acres  of  land  will  be  acquired  to 
mitigate  impacts.  Two  parcels,  commonly 
known  as  Filaree  Flat  and  section  5,  will  be 
acquired  in  fee  for  mitigation  of  impacts  to 
fish  and  wildlife  habitat  on  National  Forest 
system  lands.  Administrative  accountability 
for  Filaree  Flat  and  section  5  will  be 
transferred  to  the  Forest  Service  from  the 
Corps  of  Engineers  by  interchange 
(Interchange  With  Department  of  Defense 
Act  of  July  26, 1956).  In  addition,  acquisition 
of  part  of  the  land  in  the  Upper  Santa  Ana 
River  between  Greensport  Road  and  the 
Dam,  and  riparian  replacement  planting  for 
this  area,  will  be  undertaken.  Mitigation  is 
'  practical  only  for  a  small  portion  of  the  loss 
of  aquatic  habitat  at  Seven  Oaks  Dam. 
Cultural  resources  mitigation  will  be 
undertaken.  The  post-project  flood  plain  of 
the  Santa  Ana  River  between  Seven  Oaks 
Dam  and  Prado  Basin  will  be  managed  by  the 
local  sponsors  in  accordance  with  Federal 
Emergency  Management  Agency  regulations. 
Lands  there  will  be  purchased  or  otherwise 
set  aside  to  offset  impacts  to  the  endangered 
Santa  Ana  River  Woolly-star,  the  acreage 
and  location  of  which  have  been  determined 
in  coordination  with  the  Fish  and  Wildlife 
Service. 

Alternatives  Considered 

The  1977  Survey  Report  and  Final 
Environmental  Impact  Statement  on  the 
Santa  Ana  River  Project  considered  no 
project  elements  within  the  boundary  of 
National  Forest  system  lands  as  viable.  The 
selected  plan  consisted  of  nine  elements; 

(1)  Construction  of  a  reservoir  upstream 
from  Prado  Dam.  near  the  towns  of  Mentone 
and  East  Highlands,  and  enlargement  of  the 
Mill  Creek  Levee; 

(2)  Flood  plain  management  of  the  reach 
between  the  Mentone  reservoir  and  Prado 
reser\'oin 

(3)  Improvement  of  Oak  Street  Drain  in  the 
City  of  Corona; 

(4)  Modification  and  expansion  of  the 
existing  Prado  reservoir, 

(5)  Improvement  of  the  existing  Santa  Ana 
River  channel  downstream  from  the  Prado 
Reservoir  to  the  Pacific  Ocean; 

(6)  Improvement  of  lower  Santiago  Creek; 

(7)  Development  of  water  conservation, 
recreational  and  wildlife  enhancement 
facilities  in  and  along  the  above: 


(8)  Acquisition  and  protection  of  natural 
amenities  in  Santa  Ana  Canyon;  and 

(9)  Acqusition  and  preservation  of  a  92- 
acre  salt  marsh  area  for  impact  mitigation 
and  for  protection  of  endangered  species 
habitats. 

The  Phase  I  General  Design  Memorandum 
Main  Report  and  Supplemental 
Environmental  Impact  Statement  dated 
September.  1980.  considered  no  project 
elements  within  the  boundary  of  National 
Forest  system  lands.  The  1977  All-River  Plan 
was  reaffirmed. 

Under  section  1304  of  the  1984 
Supplemental  Appropriation  Act,  Congress 
directed  the  Corps  to  study  alternatives  to  the 
Mentone  Dam.  The  1985  Upstream  Dam 
Alternatives  Supplemental  Environmental 
Impact  Statement  considered  the  following 
alternatives: 

(1)  Mentone  Dam; 

(2)  Channelization  and  Non-Stnictural 
Alternatives; 

(3)  Upstream  Flood  Storage  Alternatives  to 
Mentone  Dam; 

(a)  City  Creek  Dam. 

(b)  Plunge  Creek  Dam, 

(c)  Mill  Creek  Dam, 

(d)  San  Timoteo  Creek  Dam. 

(e)  Mill  Creek  Diversion, 

(f)  Upper  Santa  Ana  River  Dam. 

(g)  Lytle  Creek  Dam. 

Mentone  Dam  was  eliminated  from  further 
consideration  due  to  lack  of  local  support. 
Channelization  and  non-structural 
improvements  were  found  to  be  economically 
unjustifiable  and  unable  to  meet  planning 
objectives  for  flood  control.  Preliminary 
screening  and  public  response  eliminated 
City  Creek  dam,  Plunge  Creek  Dam,  Mill 
Creek  Dam,  San  Timoteo  Creek  Dam,  and 
The  Mill  Creek  Diversion  from  further 
consideration.  The  major  factors  were  cost 
engineering  and  geotechnical  constraints,  and 
environmental  concerns. 

Three  alternatives  which  remain  in  the 
study  were: 

(1)  No  action; 

(2)  A  flood  storage  structure  on  the  Upper 
Santa  Ana  River  only:  and 

(3)  Flood  storage  structures  on  the  Upper 
Santa  Ana  River  and  Lytle  Creek. 

Detailed  studies  revealed  that  the  Upper 
Santa  Ana  River  alternative  maximized 
benefits  form  flood  damage  reduction  and 
best  fulfilled  National  Economic 
Development  (NED)  objectives  and  other 
planing  objectives.  This  alternative  was 
designated  the  NED  alternative  and  was 
selected.  Upon  selection,  the  Upper  Santa 
Ana  River  flood  structure  came  to  be  known 
as  the  Seven  Oaks  Dam. 

The  present  plan,  the  Santa  Ana  River 
project,  authorized  by  Congress  under  section 
401(a)  of  the  Water  Resources  Development 
Act  of  1986,  is  assessed  in  the  Phase  II 
General  Design  Memorandum  Main  Report 
and  Supplemental  Envirormiental  Impact 
Statement  dated  August,  1968.  Insofar  as  the 
primary  features  of  the  All  River  Plan  were 
Congressionally  approved  and  since 
alternatives  to  each  of  the  project's  primary 
features  were  evaluated  in  previous  NEPA 
documents,  this  SEIS  need  not  reconsider  the 
many  alternatives  to  the  project's  primary 


feature*.  HomsMf.  tlM  doounent  don 
evaluate  variaua  sspsctt  of  the  pioiect  not 
previously  addteMed: 

(t}  The  mitigation  plan  for  Seven  Oaks 
Dann 

(2)  Prioritized  use  of  sections  of  the 
previous  Ikntow  arw  for  Seven  Oaka  Dam; 

(3)  The  mitigation  plaa  for  imimcts  to  oak 
woodlands  in  Prado  Basin:  and 

(4)  Methods  of  disposal  of  excess  fill 
material  in  the  lower  reach. 

The  SEIS  also  evaloates  impacts  to  newly 
listed  endangered  species  and  attemative 
methods  of  avoiding  or  compensating  those 
impacts. 

Throughout  the  plaiming  process,  the  "no 
action"  alternative  has  been  the 
environmentally  preferable  plan.  llowcTcr.  H 
is  not  a  viable  plan  as  it  leaves  a  large 
population  vulnerable  to  flood  damages. 

The  Final  Supplemental  Environmental 
Assessment  Santa  Ana  Mamslem.  dated 
April,  1990,  addressing  uptend  mitigation 
amends  the  Phase  0  GDM  and  SEIS 
mitigation  plan.  The  purpose  of  the 
amendment  was  to  eliminate  53  acres  from 
the  purchase  of  die  parcel  commonly  known 
as  section  5.  lYiis  portion  was  found  to  have 
been  developed  and  thus  unsuited  for  wildlife 
habitat.  Alternatives  considered  were: 

(1)  Purchase  $3  additional  acres; 

(2)  Development  of  a  Visitor  Interpretive 
Center 

(3)  Pnrchase  of  237.7  acres  of  land 
commonly  known  as  Keller  Meadows; 

(4)  Purchasa  »f  120  acres  of  knd  commonly 
known  as  Morton  Canyon;  and 

(5)  No  action  or  do  not  amend  the  plan. 
The  Corps  of  Engineers  made  a  finding  of 

no  significant  impact  for  the  proposed 
elimination  of  53  acres  from  the  purchase  of 
section  5.  All  alternatives  were  onre  costly, 
not  within  the  project  area,  or  in  the  case  of 
the  proposed  Visitor  Center,  outside  the 
scope  of  the  Flood  Control  Plan. 

Rationale  for  Decision 

This  decision  is  consistent  with  the  Corps 
of  Engineers  selection  of  the  Santa  Ana  River 
Mainstem  Flood  Control  Project  the  selection 
of  the  Seven  Oaks  Dam  as  the  Upstream 
alternative  to  the  Mentone  dam,  and  the 
selection  of  the  alternative  to  eKminate  53 
unsuitable  acres  from  the  acquisition  of  the 
parcel  commonly  known  as  section  5.  The 
Corps  of  Enginaen  has  brand  that  the  Seven 
Oaks  Dam.  akms.  will  provide  effective  flood 
damage  reduction,  meet  local  acceptability 
criteria,  provide  sabstantial  net  NED  benefits, 
and  adequately  satisfy  the  need  for  a 
complete  system  as  a  part  of  the  All  River 
Plan.  It  is  the  NO)  plan. 

The  Seven  Oaks  Dam,  combined  with  the 
Lytle  Creek  Dam.  would  be  more  effective  hi 
preventing  flood  damage,  bat  at  an 
unjostifiabte  cost  and  with  incraased  adverse 
social  and  environmental  effects.  This 
combination  rasulls  in  fewer  net  NED 
benefito  than  the  Seven  Oaks  Dsm  alone.  In 
addition,  adding  the  Lytle  Creek  Dam  could 
affect  local  acceptability  of  the  project  Local 
businesses  and  water  usera  in  the  I^tle  Creek 
area  are  opposed  to  the  dam.  Adding  Lytle 
Creek  wootd  be  a  more  complete  flood 
control  system  twa  liw  Seven  Oiaks  Dam 
alone. 


I  find  that  the  ijlaB  selected  by  the  Cdips  of 

Engineers  is  consistent  ivith  the  San 
Bernardino  Natkaal  Fossst  Land  *  SssaoKB 
Management  Plan,  1988.  The  summary  of 
Management  Emphasis  (chapter  4,  page  SO) 
for  the  location  of  the  project  states  in  part 
"Coordination  wiQ  continu*  betwaan  Aie 
Forest  Sarvica  and  the  Any  Gosps  of 
Engineera  on  inpleasntatiaB  of  dedsioBS 
stemming  from  the  All-River  Plan." 

This  decisioa  best  piotscts  dw  pobHc 
interests  for  integrated  flood  control  on  the 
Santa  Ana  River,  as  identified  in  the  1965 
Upstream  Dam  Alternatives  SEIS. 

Implementation  &  Mitigation 

This  decision  will  be  implemented  no 
sooner  than  7  days  after  the  Notice  of  this 
Record  of  Decision  appears  in  the  Federal 
Ragislsr.  This  decision  is  predicated  on  the 
Corps  of  Engineers  Record  of  Decision  dated 
June  2. 1960,  and  the  Decision  Notice  dated 
April  6, 1990  to  adopt  the  foUowing 
mitigation: 

(1)  Plan,  design,  and  construct  the  Project 
in  compliance  with  the  San  Bernardino 
National  Forest  Land  and  Resource 
Management  Plan. 

(2)  Transfer  by  interchange  (Interchange 
With  Department  of  Defense  Act  of  ]uly  26, 
1956)  administrative  accountability  for  all 
property  acquired  for  mitigation  as  stipulated 
in  the  Phase  II  General  Design  Memorandum 
and  Supplemental  Environmental  Impact 
Statement,  as  amended,  to  the  Forest  Service. 
Said  property  shall  include: 

(a)  Approximately  596  acres  within  section 
5,  "nS,  R2W.  SBB&M: 

(b)  Approximately  20  acres  within  section 
4,  TIS,  R2W,  SBBftM:  and 

(c)  Approximately  137.52  acres  widiin 
section  15,  TlN,  RlW,  SBB&M. 

The  Forest  Service  will  monitor  the  project 
to  assure  that  construction  practices  and 
activities  conform  with  the  authorizing 
documents.  It  is  my  determination  that 
implementation  of  the  Preset  will  not  cause 
an  unreasonable  risk  of  ngnificant 
irreparable  harm.  An  adequate  mitigation 
padcage  and  moaitoring  are  described  in  the 
SEIS,  as  amended. 

Planning.  Records,  Revisions,  and 
Administrative  Review 

Planning  records  containing  detailed 
legislation  and  docame^  dedsions  used  m 
developing  this  prefect  are  available  for 
inspection  during  regular  business  hours 
from:  Thomas  D.  Homer,  San  Gorgonio 
Ranger  District  San  Bernardino  National 
Forest  34701  Mill  Creek  Road,  Mentone.  CA 
92359,  (714)  794-1123. 

Proposed  changes  to  this  project 
subsequent  tc  this  dedsion,  will  require 
appropriate  analysis  and  documentation 
under  the  provisions  of  the  National 
Environmental  Policy  Act 

My  recomraendatioa  to  the  Seoetary  of 
Agriculture  is  not  appealable.  The  remainder 
of  this  dedsion  is  subiect  to  appsal  purauant 
to  36  CFR  217.  A  Notice  of  Appeal  must  be  in 
writing  and  submitted  to:  Secretary.  United 
States  Department  of  Agriculture,  14th  & 
Independence  Ave.,  SW..  Washington,  DC 
20250  and  simttftaneously  to  the  Ctedding 
Officer  Chief,  USD.A.  Forest  Service, 


Auditors  Bldg..  14(h  t  hdependcnoa  Ave^ 
SW.,  Washington,  DC  20250. 

The  Notice  of  Appeal  prepared  potsuaot  to 
36  CFR  217.9(b)  must  be  submitted  within  45 
days  from  the  date  of  this  dedsion.  Review 
by  the  Secretary  is  wholly  discretionary.  If 
tiie  Seentaiy  has  not  decided  within  IS  dsys 
of  receiving  the  Noliee  of  Appeal  to  review 
the  QueTs  decisian.  appeUaats  will  be 
notified  that  the  Chiefs  decision  is  the  final 
administrative  dedsion  of  the  U.S. 
Department  of  Agriculture  (36  CFR  217.l7(dl). 

As  a  minimum,  the  Notice  of  Appeal  must: 
Include  the  appellants  name,  address,  and 
telephone  number  identification  of  this 
decision  being  appealed,  its  date  and  the 
name  and  title  of  the  Forest  Officer  who 
signed  it;  identification  of  the  specific 
change(s)  in  the  decision  that  are  sooght  The 
appeal  can  be  dismissed  if  the  notice  of 
appeal  fails  to  meet  the  minimum 
requirements  of  36  CFR  217.9  to  such  an 
extent  that  the  Revievring  Officer  lacks 
adequate  information  on  which  to  base  a 
dedsion  or  if  there  is  a  failure  to  file 
simultaneoos  copies. 

Dated:  August  28. 199a 
George  M.  Leonard. 
Associate  Chief 

[FR  Doc.  90-20960  Filed  9-5-00;  8^45  am| 
■NjjiM  cooc  a«ie-ti-« 


Packers  and  Stockyards 
Administration 

Depostfng  of  Stockyards 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  hvestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  below  as 
being  subject  to  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C  181  et  seq.],  no  longer  come 
within  the  definition  of  a  stockyard 
under  said  Act  and  are,  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Fadtty  No.,  name,  and 
locatton  o(  stockyard 

Dale  of  posting 

NC-155,  Tumefsboffl  Horse 

Fetmwy  26, 1985. 

Auction,    Harmony,    North 

Carolina 

TX-154.     Decatur     Auction 

Januarys  tSSS. 

Sale,  Decatur,  Texas. 

VA-15S,  At)ingdon  livestock 

August  16.  1982. 

Virginia. 

VA-130.    Ptwnix    Uvestodc 

Mtfchll.  1959. 

Inc.,  Ptienix,  Virginia. 

VA-154,    Mountain    Empire 

Septembw  24.  1961 

Feeder    Pig    Association, 

Seven  MHe  Ford.  Virginia. 

Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  notice.  "Hiere  is  no  legal 
justification  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
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the  definition  of  that  tenn  contained  in 
the  Act 

The  foregoing  is  in  the  nature  of  a 
change  relieving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat  158.  as  amended  and 
supplemented;  7  U.S  C 181  et  seq ). 

Done  at  Washington.  DC.,  this  30th  day  of 
August.  1980. 
Harold  W.Davis. 

Dirertor.  Livestock  Marketing  Division. 
IFR  Doc  90-20905  Filed  9-5-90;  8:45  am] 
MLUNQ  COOE  341S-KO-II 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

SES  Performance  Review  Board; 
McmDersNp 

Section'4314(c)  (1)  through  (5)  of  title 
5,  U.S  C,  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards.  The 
Boards  shall  review  and  evaluate  the 
initial  appraisal  by  the  supervisor  of  a 
senior  executive's  performance,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

Because  of  the  Board  for  International 
Broadcasting's  small  size,  a  Performance 
Review  Board  register  is  established  in 
which  SES  members  from  other  small 
agencies  participate.  This  notice  is  to 
establish  a  PRB  for  the  Board  for 
International  Broadcasting.  The 
members  whose  names  appear  are: 

Dated:  August  3a  199a 
GaiyEdlas. 

Legal  Counsel.  Administrative  Conference  of 

the  US. 

Gefrid ).  Smilk. 

Executive  Secretary.  Barry  Goldwater 

Foundation 

Kenneth  M.  Pusateri, 

Deputy  Director,  Federal  Energy  Regulatory 

Commission. 

MaifcG.FooMr. 

Executive  Director. 

[PR  Doc.  90-20939  Filed  9-S-8a  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-122-00S] 

CarlMn  Steel  Bar*  and  Structural 
Shapes  From  Canada;  Intent  To 
Revoke  Antidumping  Hnding 

AQENCY:  International  Trade 

Administration/Import  Administration. 

Commerce. 

ACTtON:  Notice  of  intent  to  revoke 

antidumping  Hnding. 


Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
September  30, 1990.  we  shall  conclude 
that  the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  August  30, 1990. 
loseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance.  • 
(PR  Doc.  90-20931  Filed  9-ft-90: 8:45  amj 
mUJNG  CODE  3Sie-08-M 


V:  The  Department  of 

Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  carbon  steel  bars  and  structural 
shapes  from  Canada  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  September  30. 1990. 
EFFECTIVE  DATE:  September  6, 1990. 
FOR  FURTHER  INFORMATION  CONTACT' 
Sheila  Forbes  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telephone:  (202)  377-5255 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  25, 1964,  the 
Department  of  Treasury  published  an 
antidumping  finding  on  carbon  steel 
bars  and  structural  shapes  from  Canada 
(29  FR 13319).  The  Department  of 
Commerce  ("the  Department")  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  for  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  §353.25{d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)).  we  are  notifying  the  public 
of  our  intent  to  revoke  this  finding. 

Opportunity  to  Object 

Not  later  than  September  30, 1990. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations  (19  CFR  353.2(k)),  may  object 
to  the  Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  September  30, 
1990,  in  accordance  with  the 


[A-401-040] 

Stainless  Steel  Plate  From  Sweden; 
Determination  Not  To  Revolce 
Antidumping  Hnding 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  determination  not  to 

revoke  antidumping  finding. 

summary:  The  Department  of 

Commerce  has  determined  not  to  revoke 

the  antidumping  finding  on  stainless 

steel  plate  from  Sweden  because  it 

continues  to  be  of  interest  to  interested 

parties. 

EFFECTIVE  DATE:  September  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Kelleher  or  John  R.  Kugelman. 

Office  of  Antidumping  Compliance. 

International  Trade  Administration,  U.S. 

Department  of  Commerce,  Washington, 

DC  20230;  telephone  (202)  377-2923/ 

3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  of  June  30, 1989.  the  Department  of 
Commerce  (the  Department)  has  not 
received  a  request  for  an  administrative 
review  of  the  antidumping  finding  on 
stainless  steel  plate  frt>m  Sweden  (38  FR 
15079,  June  5. 1973)  for  four  consecutive 
annual  anniversary  months.  As 
specified  by  9  353.25(d)(4)  of  the 
Commerce  Regulations,  the  Department 
published  a  notice  of  intent  to  revoke 
this  finding  in  the  Federal  Register  at  the 
beginning  of  the  fifth  annual  anniversary 
month,  and  served  written  notice  of  its 
intent  on  each  interested  party  on  its 
service  list  (55  FR  22365,  June  1, 1990). 
This  notice  afforded  interested  parties 
the  opportunity  to  submit  written 
objections  to  the  proposed  revocation, 
and  stated  that  the  Department  would 
proceed  with  revocation  if  no  interested 
party  filed  written  objections  or  a 
request  for  review  by  June  30. 1990. 


Scope  of  Finding 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  System  of  customs 
nomenclature.  The  United  States  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  on  January  1. 1989,  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered*  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  finding  are 
shipments  of  stainless  steel  plate  from 
Sweden.  Such  merchandise  was 
classifiable  under  item  number  607.9005 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  through  1988.  This 
merchandise  is  currently  classifiable 
under  items  numbers  7219.12.00, 
7219.21.00,  7219.22.00,  7219.31.00,  and 
7219.11.00  of  the  HTS.  The  HTS  item 
numbers  are  provided  only  for 
convenience  and  Customs  purposes.  The 
written  description  of  the  scope  remains 
despositive. 

Determination  Not  To  Revoke 

The  Department  may  revoke  a  finding 
if  the  Secretary  of  Conunerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  According  to 
§  353.25(d)(4)(iii)  of  the  Commerce 
Regulations,  the  Secretary  is  authorized 
to  reach  this  conclusion  if,  after 
publication  of  a  notice  of  intent  to 
revoke  a  finding  or  order  in  the  Federal 
Register,  the  Department  receives  no 
written  objections  to  the  proposed 
revocation  or  request  for  review  of  the 
finding  in  question  within  the  time  limits 
specified  in  the  notice. 

We  received  a  written  objection  from 
one  interested  party  in  response  to  our 
notice  of  intent  to  revoke  Oie 
antidumping  finding  on  stainless  steel 
plate  from  Sweden.  Based  on  this 
objection,  the  Department  has 
concluded  that  the  finding  continues  to 
be  of  interest  to  interested  parties. 
Therefore,  we  have  determined  not  to 
revoke  the  antidumping  finding  on 
stainless  steel  plate  frt)m  Sweden. 

Dated:  August  27, 1890. 
Joseph  A  Spettkd 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  90-20932  Filed  9-5-8a  8:45  amj 
MUJN8  COOC  tttt-OUt 


National  Oceanic  and  Atmospheric 
Administration 

Northeast  Multispecies  Fishery;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will  hold 
public  hearings  on  two  additional 
proposals  to  be  included  in  Amendment 
4  to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP). 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  18, 
1990.  to  the  address  below.  The  hearings 
will  begin  at  7:30  p.m.,  and  are 
scheduled  as  follows: 

1.  September  17, 1990,  Gloucester. 
Massachusetts. 

2.  September  17, 1990,  Portland,  Maine. 

3.  September  18, 1990,  Portsmouth,  New 
Hampshire. 

4.  September  18, 1990,  Hyannis. 
Massachusetts. 

ADDRESSES:  Written  comments  should 
be  sent  to  Douglas  G.  Marshall, 
Executive  Director.  New  England 
Fishery  Management  Cotmcil.  5 
Broadway  (Route  1),  Saugus.  MA  01906. 
Copies  of  the  public  hearings  document 
may  be  obtained  from  this  address. 
Clearly  mark  the  outside  of  the  envelope 
"Request  for  Amendment  4  public 
hearing  docimient." 

The  hearings  wrill  be  held  at  the 
following  locations: 

Gloucester— National  Marine  Fisheries 
Service  Building.  One  Blackburn  Drive, 
Gloucester,  Massachusetts. 

2.  Portland— Holiday  Inn  West,  81 
Riverside  Avenue,  Portland,  Maine. 

3.  Portsmouth— New  Hampshire  Urban 
Forestry  Center,  45  Elwyn  Road  (off  Route  1, 
opposite  Yokens  Restaurant),  Portsmouth. 
New  Hampshire. 

4.  Hyannis— Sheraton  Inn.  Route  132  and 
Bearse's  Way,  Hyannis,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Kellogg,  Fishery  Analyst, 
H817)  231-0422. 
SUPPLEMENTARY  INFORMATION:  The 

Council  is  considering  additional 
proposals  for  inclusion  in  Amendment  4 
to  the  FMP  in  order  to  enhance 
measures  to  protect  Gulf  of  Maine 
groimdfish.  These  additional  proposals 
have  been  developed  by  the  Coimcil's 
Multispecies  Committee  and  will  be 
reviewed  by  the  Council  at  its 
September  26-27, 1990,  meeting.  Public 
coRunent  will  be  considered  prior  to  a 
final  decision  on  whether  to  include 
these  two  measures.  The  first  proposal 
contains  several  measures,  (a)  The 


Director,  Northeast  Region  (Regional 
Director),  would  take  action  consisting 
of  a  requirement  that  vessels  using 
bottom  tending  mobile  nets  either  use  6' 
mesh  hung  on  the  square,  or  6*  square 
mesh,  or  a  closure  of  appropriate  areas 
within  the  designated  areas.  The 
Regional  Director  would  implement  the 
aciton  by  publishing  a  notice  in  the 
Federal  Register,  (b)  The  action  could 
take  place  in  the  period  February 
through  July.  However,  it  would  last 
only  as  long  as  concentrations  of 
sublegal  (less  than  19*  in  total  length) 
codfish  continued  to  be  present  as 
determined  by  the  conditions  described 
in  the  triggering  mechanism,  (c)  The 
action  would  be  triggered  if  20  percent 
of  the  total  catch  of  cod  were  below  the 
minimum  size  (19*)  in  trawl  nets  using 
5V^'  diamond  mesh  and  the  catch  rate 
of  codfish  exceeded  500  pounds/hoiu- 
within  the  designated  areas,  (d)  The 
Regional  Director  would  have  the 
discretion  to  determine  the  area  of 
action  within  the  designated  areas.  In 
addition  to  these  requirements,  (e) 
Vessels  fishing  in  this  area  would  be 
permitted  to  carry  on  board  only  mesh 
specified  in  (a)  above,  (f)  The  Regional 
Director  is  further  authorized  to  close 
the  affected  area  if  he  concludes  that 
either  substantial  noncompliance  is 
occurring  or  the  discard  rate  continues 
to  exceed  the  threshold  despite 
compliance  with  the  larger-mesh 
provision  described  above. 

The  areas  of  the  proposed  action  are 
Stellwagen  Bank,  off  the  Massachusetts 
coast,  and  Jeffreys  Ledge  off  the 
Massachusetts,  New  Hampshire,  and 
Maine  coasts.  Boundaries  of  these  areas 
will  be  provided  at  the  public  hearings 
or  earlier  upon  request. 

The  second  proposal  would  modify 
Section  II-B  of  Amendment  4, 
"Measures  to  Reduce  Bycatch  in  the 
|<Iorthem  Shrimp  Fishery",  on  the  basis 
of  the  most  recent  scientific  gear  studies. 
The  new  language  woidd  specify  that 
"Nets  must  contain  a  trapezoid-shaped 
panel  of  12-inch  diamond  mesh  in  the 
belly  panel,  20-feet  wide,  behind  the 
footrope  and  extending  back  at  least  7 
feet." 

Dated:  August  31, 199a 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  90-20964  Filed  9-5-90;  8:45  am] 
MxiNa  COOC  ssie-a-M 
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COMMITTCEraRTME 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstiMMtfnent  of  Inipuit  Lkiiil  for 
Cortiln  Cotton  TulMo  Preikicts 
Produced  or  Manufactured  In  Mgorla 

August  aa  1900. 

AOCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

hmciWE  OKJt:  September  7, 1990. 

FOR  RNrmCN  INRMHMTION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-8715. 

SUFfUMENTARV  MroMNATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  19S8,  as  amended  (7 
U.S.C  1854). 

On  February  28. 1990,  under  the  terms 
of  Section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Nigeria  regarding  cotton  printcloth  in 
Category  315,  produced  or  manufactured 
in  Nigeria. 

The  United  States  Government  has 
decided  to  establish  a  twelve-month 
limit  on  Category  315  for  the  period 
February  28, 1990  through  February  27, 
1991. 

The  United  States  ronains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Nigeria,  further  notice 
will  be  published  in  the  Federal 


see  S5  FR IIMZ.  published  on  March  27, 

1990. 

Auggia  D.  TantiUo, 

CftofnrNm.  Committee  for  the  Implementation 

of  Textile  Agreements. 

I  tor  tha  taqilniMBtaliao  of  TnctU* 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  54  FR  50797, 
published  on  December  11, 1988).  Also 


August  30, 1800. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
WaMttgton,  DC  2009. 

Dear  Connnissioner  Under  the  terms  of 
section  «M  of  the  Agricultural  Act  of  1966,  as 
amended  (7  U.&C  18S4):  and  in  accordance 
with  the  provisions  of  Executive  Order  116S1 
of  March  3, 1972.  as  amended,  you  sre 
directed  to  prohibit,  effective  on  September  7, 
199a  entry  Into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  315.  produced  or 
manufactured  in  Nigeria  and  exported  during 
the  twelve-month  period  which  began  on 
February  28, 1990  and  extends  through 
February  27, 1991,  in  excess  of  5.622.689 
square  meters.' 

Textile  products  in  Category  315  which 
have  been  exported  to  the  United  States  prior 
to  February  28, 1990  shall  not  be  subject  to 
tliis  directive. 

Textile  products  in  Category  315  which 
have  t>een  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484)(a)(l)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

You  are  directed  to  charge  1.16a  816  square 
meters  to  the  limit  established  in  this 
directive  for  Category  315.  These  charges  are 
for  goods  imported  during  the  period 
February  28, 1990  through  June  30, 1900. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

Auggie  D.  TantiUo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  90-20030  Filed  »-&-90:  8:45  am] 
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Amendment  of  Certification 
Requirements  Under  the  Special 
Access  Program  for  Certain  Woven 
Apparel  Products  from  Trinidad  and 

TObOQO 

August  31. 190a 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 


'  The  ttnrit  has  not  been  aiHasted  to  accoont  for 
any  IrapofU  wpoctsd  aftar  Fabnary  27, 198a 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  visa  and  certification 
requirements^ '. 

■IWCIIVI OATSS:  September  7, 1990. 
FOR  niirmcR  information  contact 

Naomi  Freeman.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Trinidad  and  Tobago  agreed  to 
amend  the  existing  agreement  and  visa 
arrangement  to  extend  coverage  of  the 
Special  Access  Program  to  woven 
apparel  products  assembled  in  Trinidad 
and  Tobago  from  fabric  parts  formed 
and  cut  in  the  United  States  which  are 
subject  to  bleaching,  acid-washing, 
stone-washmg  or  permapressing  after 
assembly. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  54  FR  50797, 
published  on  December  11, 1969). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  noUces  51  FR  21208, 
published  on  June  11. 1986;  52  FR  26057. 
pubUshed  on  July  10, 1987;  52  FR  28588, 
published  on  July  31, 1987;  54  FR  50425. 
published  on  December  6, 1980;  and  54 
FR  53172.  published  on  December  27, 
1989. 

Auggie  O.  TantiUo, 

Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements. 

ConuniUee  for  the  Imptamentaliaa  of  TextUa 

AgraanMola 

August  31. 1990 

Commissioner  of  Customs 
Department  of  the  Treasury 
Washington.  D.C.  20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Jidy  28, 1987  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  establishing  visa  and  certifiction 
requirements  for  certain  cotton,  wool,  man- 
made  fitter,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactiu«d  in  Trinidad  and  Tobago. 

Effective  on  September  7, 199a  you  are 
directed  to  permit  entry  under  tlie  Special 
Access  Program  of  woven  apparel  products 
assembled  in  Trinidad  and  Tobago  from 
fabric  parts  formed  and  cut  in  the  United 
States  and  then  subjected  to  bleaching,  acid- 


washing,  stone-washing  or  permapressing  in 
Trinidad  and  Tobago  after  assembly  and 
exported  to  the  IJnited  States  on  and  after 
September  7, 1900. 

These  products  shall  l>e  entered  under  the 
Special  Access  Program,  even  though  they 
may  not  be  classified  under  HTS  number 
9802.00.8010  of  the  Harmonized  Tariff 
Schedule. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  90-20967  Filed  9-&-40;  8:45  am] 
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COUNCIL  OM  ENVIRONMENTAL 
QUALITY 

Updated  List,  Federal  Agencies; 
National  Environmental  Policy  Act 
Liaisons        1 1 

AOENCY:  Counoil  on  Environmental 

Quality,  Executive  Office  of  the 

President. 

action:  Information  only.  Notice  of  an 

updated  list  of  Federal  Agencies' 

National  Environmental  Policy  Act 

(NEPA)  Liaisons. 

SUMMARY:  Notice  is  hereby  given  that  as 
of  August  22, 1990  the  following  is  the 
most  recent  list  of  I^JEPA  Liaisons 
available.  Many  agencies  have 
submitted  their  agency's  corrections  to 
the  Council  to  update  this  list.  Should 
any  agency  find  their  listing  to  be  out  of 
date,  they  should  submit  the  new 
information  to  the  Council.  The 
information  submitted  should  include 
the  complete  new  listing  as  well  as  the 
listing  it  is  replacing. 
ADDRESSES:  Requests  to  update  the 
NEPA  Liaison  list  should  be  submitted 
to  the  following  person  at  the  following 
location:  Sara  D.  Nero,  Confidential 
Assistant  Council  on  Environmental 
Quality,  722  Jackson  Place  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sara  Nero,  Confidential  Assistant, 
Council  on  Environmental  Quality  at  the 
address  given  above;  telephone  nimiber 
202/395-5754.  [FTS]  395-5754. 
SUPPLEMENTARY  INFORMATION:  The 
Council  on  Environmental  Quafity's 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  §  1507.2, 
states  that  each  Federal  agency  shall 
have  a  contact  to  coordinate  all  NEPA 
compliance.  A  list  of  these  contacts  was 
published  in  the  Federal  Register  (49  FR 


49749).  December  21, 1984.  This  listing 
updates  the  previously  published  listing 
of  Federal  NEPA  Contracts.  The 
following  is  the  updated  list 

Dated:  August  22. 199a 
DioahBaer. 
General  Counsel. 

NEPA  Liaison  Contacts 

Mr.  Charles  Terrell,  Environmental 
Specialist  Soil  Conservation 
Service,  Department  of  Agriculture, 
Ecological  Science  Division,  P.O. 
Box  2890,  Washington,  DC  20013. 
202-447-4925. 

Dr.  William  Tallent  Assistant 
Administrator  for  Cooperative 
Interactions,  Room  358A, 
Department  of  Agriculture, 
A^culture  Administration  Building. 
14th  and  Independence  Avenue, 
Washington.  DC  20250,  202-447- 
3973. 

G.  Tim  Denley,  Chief,  Planning  and 
Evaluation  Branch,  Agriculture 
Stabilization  and  Conservation 
Service,  Department  of  Agriculture, 
Room  4714.  P.O.  Box  2415, 14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20013,  202-447- 
3264. 

Terry  Medley,  Esquire,  Animal  and 
Plant  Health  Inspection  Service, 
Department  of  Agriculture,  Room 
850,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 301- 
436-7602. 

Michael  T.  Werner,  Esquire,  Animal  and 
Plant  Health,  Inspection  Service, 
Department  of  Agriculture,  Room 
828,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782.  301- 
436-8565. 

Dr.  John  A.  Miranowski,  Director, 

Resources  and  Technology  Division, 
Economic  Research  Service, 
Department  of  Agriculture,  Room 
524  NY  A,  1301  New  York  Avenue, 
NW.,  Washington,  DC  20005,  202- 
786-1455. 

John  A.  Vance,  Natural  Resources  and 
Rural  Development  Extension 
Service,  Department  of  Agriculture, 
Room  3909  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC 
20250-0900,  202-447-7947. 

John  Hansel,  Environmental  Protection 
Specialist,  Program  Support  Staff, 
Farmers  Home  Administration, 
Department  of  Agriculture,  Room 
6309  South  Agriculture  Building, 
14th  and  Independence  Avenue, 
SW.,  Washington,  DC  20250. 202- 
382-9619. 

Ralph  Stafko,  Director,  Policy  Office, 
Food  Safety  and  Inspection  Service, 
Department  of  Agriculture,  Room 


3812  South  Agriculture  Building, 
12th  and  Independence  Avenue, 
SW.,  Washington.  DC  202Sa  202- 
447-8168. 

David  Ketcham.  Director,  Environmental 
Coordination  Staff,  U.S.  Forest 
Servicer  Department  of  Agriculture, 
Room  4204  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC 
20013.  202-447-4708. 

Kenneth  Kimior,  Environmental  Policy 
Specialist  Engineering  Standards 
Division,  Rural  Electrification 
Administration,  Department  of 
Agriculture,  Room  1257  South 
Agriculture  Btiilding,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  202-382- 
0097. 

James  B.  Newman,  Director,  Ecological 
Sciences  Division,  Soil 
Conservation  Service,  Department 
of  Agriculture,  Room  6151-S 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW.,  P.O. 
Box  2890,  Washington.  DC  20013. 
202-447-2587. 

David  Cottingham,  Chief,  Ecology  and 
Conservation  Division.  Office  of 
Policy  and  Planning,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Room  HCHB  6222, 14th 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230.  202-377- 
5181. 

David  S.  Maney,  Associate  Director  for 
Environment  Economic 
Development  Administration, 
Department  of  Commerce,  Room 
7319  Herbert  Hoover  Building,  14th 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 202-^77- 
5181. 

David  Cottingham,  Chief,  Ecology  and 
Conservation  Division,  Office  of 
Policy  and  Planning,  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  Room  HCHB  6222, 14th 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  202-377- 
5181. 

Christina  Ramsey,  Director, 
Environmental  and  Planning, 
Department  of  Defense,  206  North 
Washington  Street  Suite  100. 
Alexandria,  Virginia  22314,  202- 
325-2215. 

Jan  B.  Reitman,  Chief,  Defense  Logistics 
Agency,  Environmental  Policy 
Office,  Department  of  Defense, 
Room  4D470,  ATTN:  DLA-W, 
Cameron  Station.  Alexandria. 
Virginia  22304-6100,  202-274-6124. 

Garry  D.  Vest,  Deputy  Assistant 
Secretary  of  the  Air  Force. 
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(EaviromiMiit.  Safety  and 
Occ^Mtioiial  Health).  SAF/RQ. 
Dapaitment  of  Defenaa.  The 
Pentagon.  40916.  Washington.  DC 
20330-1000.  aO£-e67-(l297. 
Ray  Clark.  Assistant  for  Environmental 
Proiacts.  Department  of  the  Army, 
Room  2E577,  Attn:  OASA  (I  and  L). 
The  Pentagon.  Washington,  DC 
20S10. 202-406-7824. 
Dick  Makinen.  Environmental  Policy 
Analyst.  Office  of  Environmental 
Pdicy.  Corps  of  Engineers,  Room 
7119C  Pulaski  Building,  20 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20314. 202-^2- 
0166. 
Zell  Steever,  Operation  and  Readiness 
Division.  HQUSACE  (CE  CW-OR). 
Corps  of  Engineers,  20 
Massachusetts  Avenue.  NW.. 
Pulaski  Building.  Room  6225. 
Washington.  DC  20314-1000. 202- 
272-1780. 
Tom  Peeling.  Chief  of  Naval  Operations 
(OP-04E1).  Department  of  the  Navy, 
Room  10N67  Hoffinan  Building  2, 
200  Stovall  Street.  Alexandria. 
Virginia  22332.  703-32S-7360. 703- 
32S-7304. 
Robert  L  Warren.  Environmental 

Program  Manager.  Headquarters  US 
Marine  Corps.  Code  LFL. 
Washhigton.  DC  20380-0001.  202- 
897-1880. 
Carol  Borgstrom.  Director,  Office  of 
NEPA  Project  Assistance. 
Department  of  Energy.  Room  3E-    - 
080. 1000  Independence  Avenue, 
SW..  Washington  DC  20585.  202- 
586-4800. 
James  Johnson.  Environmental  Officer. 
SpBdal  Programs  Coordination. 
Department  of  Health  and  Human 
Services.  Cohan  Building.  Room 
4700. 200  Independence  Avenue, 
SW..  Washington,  DC  20S01,  202- 
245-7426. 
Thomas  C.  Cloutier.  P£,  PHS 

Environmental  Officer,  National 
Institttte  of  Health,  Parklawn 
Building  17A-ia  Rockville. 
Maryland  20667, 301-443-2265. 
Richard  H.  Broun,  Director,  Office  of 
Environment  and  Energy. 
Department  of  Housing  and  Urban 
Development  Room  7154  HUD 
Buildi^  451  Seventh  Street  SW., 
Washi^ton,  DC  20410.  202-755- 
78M. 
John  Deason.  Director.  Office  of 
Environmental  Project  Review. 
Department  of  the  Interior.  Room 
4260  Interior  Building,  16th  and  C 
Streets.  NW..  Washington.  DC 
2024a  202-343-3891. 
Don  Peterson.  Environmental 
Coordinator.  Division  of 
Endangered  Species  and  Habitat 


ConservaUon.  US  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
464  Arlington  Square.  Washington. 
DC  2024a  703-368-2183.  FrS-«21- 
2183. 
Cliford  A  Haupt  Chief.  Environmental 
Affairs  Program.  US  Geological 
Survey.  Department  of  Interior.  Mail 
Stop  423.  National  Center,  Reston. 
Viiginia  22002, 70»-«48-e826. 
George  R.  Farris,  Chief.  Environmental 
Services  Staff,  Office  of  Trust  and 
Economic  Development  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  MIB  4529. 1951  Constitution 
Avenue,  NW..  Washington.  DC 
2024a  202-343-2952. 
David  Williams.  Chief.  Office  of 
Planning  and  Environmental 
Coordination.  Bureau  of  Land 
Management  Department  of  the 
Interior,  Room  906.  Premier 
Building.  1725 1  Street  NW.. 
Washii^ton.  DC  2024a  202-653- 
883a 
John  T.  Goll.  Chiet  Offshore 
Environmental  Assessment 
Division.  Minerals  Management 
Service,  Department  of  the  Interior, 
eA3ie  uses  Building.  Mail  Stop 
644. 12203  Sunrise  Valley  Drive, 
Reston.  Virginia  22091,  703-646- 
773a 
William  L  Miller.  Chief,  Office  of 
Regulatory  Prefects  Coordination. 
Bureau  of  Mines,  Department  of  the 
Interior.  Mail  Stop  105a  Room  1025. 
2401  E  Street.  NW..  Washington,  DC 
20241,  202-634-1117. 
Jacob  Hoogland.  Chief.  Environmental 
Compliance  Division,  National  Paric 
Service,  Department  of  the  Interior. 
Room  1210.  Interior  Building.  18th 
and  C  Streets,  NW..  Washington, 
DC  2024a  202-843-2163. 
Dick  Porter.  Chief.  Environment  and 
Planning.  Bureau  of  Reclamation. 
Department  of  the  Interior.  Room 
7455.  Interior  Building.  18th  and  C 
Street  NW..  Washington.  DC  20240. 
202-343-6104. 
James  Kress.  Acting  Branch  Chief. 
foandi  of  Environmental  and 
Economic  Analysis,  Office  of 
Surface  Mining.  Department  of  the 
Interior.  1951  Constitution  Avenue. 
NW..  Room  5415-L.  Washington.  DC 
20240.  202-343-5145. 
William  M.  Cohen,  Chief,  General 

Litigation  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  801  Pennsylvania  Avenue. 
8th  Floor.  Room  87a  Washington, 
DC  2063a  202-272-6651. 
WUUam  J.  Patrick.  Chief.  Office  of 
Facilities  Development  and 
Operations,  Bureau  of  Prisons, 
Department  of  Justice,  320  First 


Street  NW..  Washington.  DC  20534. 
202-724-8635. 
Office  of  Chief  Counsel.  ATTN:  Dennis 
Hoffman.  Drug  Enforcement 
Administration,  Department  of 
Justice,  1405  Bye  Street  NW.. 
Washington.  DC  20637,  202-633-     ;> 
1211. 
Victoria  Kingslien.  Director.  Facilities 
and  Engineering.  Immigration  and 
Natural  Service.  Department  of 
Justice.  425  Eye  Street,  NW.. 
Washington.  DC  20536.  202-633- 
4448. 
Charles  P.  Smith.  Director,  Bureau  of 
Justice  Assistance,  Room  1042, 
Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC 
20531,  202-724-5933. 
Joseph  M.  Bessette,  Acting  Director, 
Bureau  of  Justice  Statistics.  Room 
1142.  Department  of  Justice.  633 
Indiana  Avenue,  NW.,  Washington, 
DC  20531. 202-724-7765. 
Douglas  W.  Kmiec.  Assistant  Attorney 
General.  Office  of  Legal  Counsel, 
Department  of  Justice.  Room  5214. 
Justice  Building.  10th  and 
Constitution  Avenue,  NW.. 
Washington.  DC  20530.  202-633- 
2041. 
Robert  E.  Copeland,  Director.  Office  of 
Regulatory  Economics.  Assistant 
Secretary  for  Policy.  Department  of 
Labor.  S-2312  Frances  Perkins 
Building.  200  Constitution  Avenue. 
NW..  Washington,  DC  20210.  202- 
523-6197. 
Jeffrey  a  Doranz.  Acting  Director.  Office 
of  Standards.  Mine  Safety  and 
Health  Administration.  Department 
of  Labor.  Room  627.  Ballston  Tower 
#3,  4015  Wilson  Boulevard, 
Arhngton.  Virginia  22203. 703-235- 
1910. 
Dr.  Hugh  Conway,  Director,  Office  of 
Regulatory  Analysis,  Occupational 
Safety  and  Health  Administration. 
Department  of  Labor,  N-3627 
Frances  Pericins  Building,  200 
Constitution  Avenue,  NW., 
Washington.  DC  20210. 202-523- 
9690. 
Andrew  Sens.  Director.  Office  of 
Environmental  and  Health. 
Department  of  State.  Room  4325 
State  Department  Building,  2l8t  and 
C  Street,  NW.,  Washington.  DC 
20520,  202-632-0266. 
Joseph  F.  Canny.  Director.  Office  of 
Transportation.  Regulatory  Affairs, 
Department  of  Ttansportation, 
Room  9222  Nassif  Building,  400 
Seventh  Street  SW.,  Washington, 
DC  2056a  202-336-4220. 
James  E.  Densmore.  Director.  Office  of 
Environment  (AEE-1).  Federal 
Aviation  Administration. 


El^armieBt'of  Transportation: 
Room  432C.  800  hidspendence 
Avenue  SW..  Washington,  DC 
20591,  202-267-3576. 

Ali  F.  Sevin,  Dfa-ector;  GJffice^of 
Environmental  Policy  (FIEV-H; 
Federal  Highway  Administration, 
Department  of  Trarnspartation, 
Room  3232  Na«8if  Building,  400 
Seventh  Sh^t  SW..  Washington, 
DC  WSm,  202-336-2S45. 

Marilyn  W.  Klein.  Senior  Policy  Analyst, 
Bcoaomic  Studies  Division,  Federal 
Railroad  administration, 
Department  of  Transportation, 

-      Room  8306  Nassif  Building.  400 
Seventh  Street  SW.,  Washington. 
DC  2059a  202-380-0358. 

Daniel  W.  Leubecker,  Office  of 

Technology  Anessment.  Maritime 
Administration.  Code  840.  Room 
7328,  Department  of  Transportation. 
400  Seventh  Street  SW.. 
Washington.  DC  20590,  202-366- 
1928. 

Kathleen  CDaMeiec  Assistant  Chief 
Counsel/General  Law,  National 
Highway  Traffic  Safely 
Administration  (NCC-30). 
Department  oflYanspertation. 
Room  5219  Nassif  Building,  400 
Seventh  Street  SW..  Washington. 
DC  2059a  202-386-1834-. 

Alfred  E.  Barrington,  Chief, 

Environmental  Technology  Division: 
Research/Special  Programs 
Administration,  Department  of 
TransportStion,  Transportation 
Systems  Center,  Room  355  Kendall 
Square,  Cambridge.  MA  02142, 617- 
494-2018;  FTS-a37-2018; 

John-B.  Adams,  Executive  Assistant.  St. 
Lawrence  Seaway,  3T5-953-0233, 
Development  CbrporatiDn.  Seaway 
AdininistTBtion  Bniltling. 
Department  of  Transportation,  180 
Andrews  8h«et.  Box  520,  Massena. 
New  York  13862.  315-764-3233. 

T.J.  Granito,  Chief,  Environment  Section 
(G-EGV-2B)i  Office  of  Eaginecriii^ 
and  Development  Civil  Engineering 
Division,  U.S.  Coast  Guard, 
Department  ofTransportation,  2100 
2nd  Street  SW.,  Room  8503. 
Washington.  DC  20593;  202-267- 
1120. 

Samuel  L.  Zimmerman.  Deputy  DinKtor, 
Office  of  Planning  Assistance 
(UGNfr-20>.  Urban  Mass 
Transportation  Administration. 
Department  ofTi^nsportation. 
Room  981TNasifBuildhig.  408 
Seventh^Street  SW<.  Washin^oRi 
DC  20Sea  2OE^-38V-25B0. 

Anthony  V;  QlSilvestne;  Biivironmental 
PtTJtect1ots9p8oiaUst>  Department' of 
Treasury..  173B*K^Streetfti(W:.  Room 
42a  Wtehington,  DC  2D22Di  20Z- 
63«-243a 


Wiltard'Hoing,Assistanf  Director.. 
Ptanning.  Budget  and  Management 
Division.  Action,  RoDm.P40i;.80B' 
Connecticut  Avenue  NW;, 
Washington;  DC20525;  202^-634^ 
9212: 

Thomas  ¥.  King,  Dhwctbr,  Ciiltural 
Resource  Preservation,  Advisory 
Council  on^  Historic  Preservation, 
Old  Post  Office  Building;  #803.  nOO 
Pennsylvania  Avenue  NW.. 
Washington,  E>€:  20004,  202'-786- 
0505. 

Garaldine  Storm-Gevanthor  Director; 
Division  of  Housing  and  Community 
Development,  A^alachian 
Regional  Commission.  1666 
Connecticut  Avenue  NW., 
Washington,  DC  20235,  202-673- 
7845. 

Thomas  Graham,  Jr.,  General  Counsel. 
Arms  Control  and  Disarmament 
Agency,  Room  5534,  320  21st  Street 
NW..  Washington,  DC  20451,  202- 
647:-3SB2. 

John  Weiss.  Environmental  Issues 
Branch,  Office  of  Resources  Trade 
and  Teohnology.  Central 
Intelligence  Agency.  Room  2G0e, 
CIA  Headquarters,  Washington,  DC 
20505. 

G.  John  H^er,  General  Counsel, 
Committee  for  Purchase  Prom  the 
Blind  and  Other  Severely 
Hraidicapped,  Crystal  Square's; 
Room  1107, 1755  Jeffierson  Davis 
Highway.  Ariington.  VA^  22202-3609, 

Stephen  Lemberg,  Assistant  Genwal 
Counsel.  Office  of  the  General 
Counsel.  Consiuner  Product  Safety 
Commission  Washingtom  DC  20207, 
301-492-8m0. 

Gerald-M.  Hansler,  Executive  Director, 
Delaware  River  Basin  Commission, 
25  State  Police  Drive.  P.O.  Box  736a 
West  Trenton.  Nisw  Josey  08B2a 
eO9-883«4S0a  FTS-4»-2077. 

Dick  Sanderson,  Director.  Office  ol 
Federal  Activities  (A»-104), 
Environmental  Ptatection  Agency,. 
Room  21I9-1. 401  M  Street  SW., 
Washington,  DC  2046a  202^382^- 
5053. 

Hart  Fessenden*  General  Counsel.. 
Export-Import  Bank  of  the  United 
States.  Room  947  Lafayette  Building, 
8T1  Vermont  Avenue,  NW., 
Washington.  DC  20571.  202-586- 
8334. 

Gary  L.  Bohlke,  Associated  General 
Counsel.  Enforcement  and  Litigation 
Division.  Office  of  General  Counsel; 
Farm  Credit  Administration,  1501 
Farm  Creflit  Drive.  McLean, 
Virginia  22102-5090.  703-883-4020. 

Holly  Berland.  St&ffAttotney,  Legal' 
Counsei  Division.  OfPTce  of  General" 
Counsel;  Federal  Communications 
Commission.  Room  6ia  1919^ 


StieetNW;,  Washingon,.DC  2QSM. 

a)2-«3Zr6gBa 

Stanley  J.  Poling,.  Diitactor,  ISvisioniof 
Aoeounting^  and  Corporate  Services. 
Federal  Depositlnsuranca 
CorporatioB,.Room.61fl4. 550. 
Seventeenth  Stre^  NWw 
Washington.  DC  20420.  2Q2r-88»> 
6944. 

Susan  K.  Bank..  Associate  General: 
Counsel.  Federal  Emergency 
Management  Agency.  Room  840, 500 
C  Street,  SW.,  Washington.  DC 
20472,  202-846-3973. 

Michael  SehoptBufoicement  Gwieral 
Law  andRulnnaking.  Federal 
Enersr  and  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  2a42a  202-^57- 
8062. 

Richard  R.  Hoffmann.  Chief. 

Environmental  Analyns,  Pipeline 
and  Producer  Regulation.  Federal 
Energy  Regulatory  Commission. 
Room  7312. 829  North  Capitol 
Street  NB.,  Washington.  DC  2042a 
202-357-9066,  fw  202.-208-aM7. 

Dean  L  Shumway,  Director,  Division  of 
Project  Review,  Office  of 
Hydropower  Lioansing.  Federal 
Eneiigy  Regulatory  Commission, 
ML-2a  Room  204/RB,  825  North 
Capitol  Street  NB.,  Wesbington,  DC 
2e42a  202-376-9187: 

V.  Gerard  Comizio,  Director,  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  Federal  Home 
Loan  Bank  Board;  East  Wing,  1708 
GSta«et,  NW.,  Washington.  DC 
20552.  202-377-8411. 

Edward  R.  Meyer.  Office  of  Special 
Studies,  Federal  Maritime- 
Commission,  Suite  11305, 1100  C 
Street.  NW..  Washington.  DC  20573, 
202-523-5835. 

Mre.  Kay  Bondehagen,  Senior  Attorn^. 
Legal  Division,  Federal  Reserve 
Board,  Room  B-lOia  20th  and 
Constitution  Avenue,  NW., 
Washington,  DC  20591,  202-452^ 
2667. 

Jerold'0.  Cummins,  Deputy  Assistant 
General  Counsel,  Federal  Trade 
Commission.  Room  582, 6th  Street 
and  PenuBjrlvania  Avenue.  NW.,. 
Washington.  DC  20680.  202-326- 
2471. 

Anthony  E  Costa;  Environmental 
Protection  Specialist  Office  of 
Facility  Planning,  Policy  and' 
Analysis  Division,  General  Services 
Administration,  Mail  Stop  PLP. 
Room  6323,  IBth  and^  Stt«et8,  NW.. 
Washington.  DC  20408.  2Xa!-523- 
5595. 

Conrad  G.  Keyes.  It,  Principal  Engineer. 
Planning,  Inttemational  Boundary 
and  Water  Commission.  United 
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States  Section,  4171  North  Mesa. 

Suite  C316,  El  Paso,  Texas  79902, 

915-534-6703,  FTS-570-6703. 
Harold  lohnson.  Staff  Attorney,  Section 

of  Energy  and  Environment  Office 

of  Transportation  Analysis, 

Interstate  Commerce  Commission. 

Room  3115, 12th  and  Constitution 

Avenue,  NW.,  Washington,  DC 

20423.  202-275-6874. 
Michael  L  Gosliner,  General  Counsel. 

Marine  Mammal  Commission.  Room 

307. 1625  Eye  Street.  NW.. 

Washington,  DC  20006. 202-653- 

6237. 
Dr.  James  Reisa.  Acting  Director,  Board 

of  Environmental  Studies  and 

Technology,  National  Academy  of 

Sciences.  Mail  Code  MH354, 2101 

Constitution  Avenue.  NW.. 

Washington,  DC  20418. 202-334- 

3060. 
Lewis  E.  Andrews.  Environmental 

Compliance  Office,  Facilities 

Engineer  Division  (NXG).  Nat'l 

Aeronautics  and  Space 

Administration.  Room  5031. 400 

Maryland  Avenue,  SW.. 

Washington,  DC  20546.  202-453- 

1958. 
Environmental/Energy  Officer,  Division 

of  Planning  Services.  National 

Capital  Planning  Commission.  Room 

1024. 1325  G  Street,  NW.. 

Washington,  DC  20576.  202-724- 

0179. 
Robert  M.  Fenner.  General  Counsel. 

Department  of  Legal.  Services. 

National  Credit  Union 

Administration.  Room  6261. 1776  G. 

Street.  NW.,  Washington.  DC  20456. 

202-682-9630. 
Dr.  Julian  Shedlovsky.  Chairman  and 

Staff  Associate,  Committee  on 

Environmental  Matters,  Directorate 

for  Geosciences,  National  Science. 

Foundation.  Room  641. 1800  G 

Street  NW..  Washington.  DC  20550. 

202-357-9752. 
Thomas  Murley.  Director.  Office  of 

Nuclear  Reactor  Regulation. 

Nuclear  Regulatory  Commission. 

12D1.  Washington.  DC  20555. 301- 

492-1270. 
Richard  E.  Cunningham,  Director. 

Division  of  Industrial  and  Medical 

Nuclear  Safety.  Nuclear  Regulatory 

Commission,  Mail  Stop  6H3. 

Washington.  DC.  20555, 301-492- 

342& 
James  Rich,  Director  of  Development 

Pennsylvania  Avenue  Development 

Corporation.  Room  1220N.  1331 

Pennsylvania  Avenue.  NW.. 

Washington.  DC  20004. 202-724- 

906&. 
Sidney  L  Cimmit  Senior  Special 

Counsel  Public  Utility  Regulation. 

Securities  and  Exchange 


Commission.  Room  7002,  Stop  7-1, 
450  Fifth  Street  NW..  Washington. 
DC  20549.  202-272-7340. 

Everett  Shell.  Director,  Office  of 
Business  Loans.  Small  Business 
Administration.  Room  804-C.  1441  L 
Street  NW..  Washington.  DC  20416. 
202-653-6470. 

Robert  J.  Bielo,  Executive  Director. 
Susquehanna  River  Basin 
Commission.  1721  North  Front  > 
Street  Harrisburg.  PA  17102. 717- 
238-0422. 

M.  Paul  Schmierbach.  Manager. 

Environmental  Quality,  Tennessee 
Valley  Authority.  SPB  2S  201P,  201 
Summer  Place  Building,  309  Wahiut 
Street,  Knoxville.  TN  37902. 615- 
632-6578.  FTS-856-6578. 

Jacqueline  P.  Higgs.  Assistant  General 
Counsel.  United  States  Information 
Agency.  Room  700.  301  Fourth 
Street,  SW..  Washington.  DC  20547. 
202-485-7975. 

Laurence  R.  Hausman.  Environmental 
Coordinator,  C/AID.  US  Agency  for 
International  Development 
Department  of  State,  320  Twenty- 
First  Street.  NW..  5883  New  State 
Building.  Washington.  DC  20523- 
0061.  202-647-9662. 

Harvey  A.  Himberg.  Director  for 
Development  Policy,  and 
Environmental  Affairs.  Office  of 
Development  Overseas  Private 
Investment  Corporation.  1615  M 
Street.  NW..  Washington.  DC  20527. 
202-457-7139. 

Edward  Wandelt  Environmental 

Coordinator.  Facilities  Department, 
US  Postal  Service,  Room  4130. 475 
L'Enfant  Plaza  West.  SW.. 
Washington.  DC  20260.  202-268- 
3135. 

C.  Dale  Duvall.  Director.  Environmental 
Affairs,  Department  of  Veterans 
Affairs.  Code  005,  810  Vermont 
Avenue,  NW..  Washington.  DC 
20420.  202-233-2192. 

Ann  Anderson.  Naval  Facilities 

Engineering  Command.  Cide  20  Y 
AA.  200  Stovall  Street  Alexandria. 
Virginia  22332. 

(FR  Doc.  90-20921  Filed  9-5-90;  8:45  am] 
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DEPARTMEMT  OF  DEFENSE 
Department  of  ttie  Army 

Closed  Meettng;  Army  Science  Board 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  aimouncement  is  made 
of  the  foUownng  Committee  Meeting: 

Name  of  the  Committee:  Aimy 
Science  Board  (ASB). 


Dates  of  Meeting:  20-21  September 
1990. 

Time:  0800-1730  hours. 

Place:  Redstone  Arsenal.  Alabama. 

Agenda:  The  Army  Science  Board 
study  on  "Stinger  Reprogranmiable 
Microprocessor  (RMP)."  will  meet  to 
review  the  program.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552(c)  of  title  5.  U.S.C. 
specifically  paragraph  (1)  thereof,  and 
title  5.  U.S.C.,  appendix  2.  subsection 
10(d).  The  classified  and  unclassiHed 
matters  and  proprietary  information  to 
be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  ' 
may  be  contacted  for  further 
information  at  (202)  695-0781/0782. 

Sally  A.  Warner. 

Administrative  Officer,  Anny  Science  Board. 
[FR  Doc.  90-20994  Filed  9-5-8a  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  Office  of  Educational  Research 
and  Improvement  Education. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Technical  Methodology/ Analysis,    , 
Reporting,  and  Dissemination 
committees  of  the  National  Assessment 
Governing  Board.  Notice  of  this  meeting 
is  required  under  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

dates:  September  14, 1990. 
time:  3:00  p.m.  (e.8.t.)  until  adjoununent 
place:  National  Assessment  Governing 
Board,  Suite  7322. 1100  L  Street  NW.. 
Washington.  DC. 

FOR  further  information  CONTACT: 

Roy  Truby,  Executive  Director.  National 

Assessment  Governing  Board.  Suite 

7322. 1100  L  Street.  NW.,  Washington. 

DC.  20005-4013.  Telephone:  (202)  357- 

6938. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  ni-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 


Blementary-andSeeBiidary-Sduiai' 
Improvement  Amendments,  of  19B8  (Pub. 
L  100-297).  (20  USCl221iB-lT. 

The  Board  is  established^to  advise  the 
Commisaieacr  of.  the  Natfoad  Centbrfor 
Education  .Statia(us~an  policies  and. 
actions.needadta  improve  the  form  and 
use  of  diftNetiend  Aaaeaafluntof 
Education^  Pragcesst  and  develop 
specificatioat'for  dirdanga, 
matbodologfi  analysis  and  reporting  of' 
test  results.  The  BiMrd  is  also 
responsible  fon  selecting  .subject  areae  to 
be  as8e88ed,identifi^ng.the.ob)ectiv«s 
for  eachage.and  grade  tested^  and 
establishing.standards.  and  procedures 
for  interstate  andnational  comparisona. 
The  Technical  Methodoloy /Analysis. 
Reporting,  and  Dissemination 
Committees  of  the  National  Assessment 
Governing  Board  will  meet  via 
teleconference  on  Friday.  September  14. 
1990,  from  3<pjn.  e.s.t  until  the 
complietion  of  lousiness.  Because  this  is  a 
teleconferenoe  meeting,  facilities  will  be 
provided  sv  the  public  will  have  accesS' 
to  the  Committee's  deliberations.  The 
purpose  of  this  meeting  is  to  approve  the 
plan  to  release  the  Summary  Report  for 
NAEP  which  i»  scfaeduledfor  September 
26.199a 

Records  are  k^tof  all  Board 
proceedingsandiar&availafole  for  public 
inspection  at  the  U.S.  Department  of. 
Education.  National  Assessment 
Governing  Boardi  Suite  7322,  llOa  L 
Street  NW...  Washington,  DC  fram.8:30 
a.m.  to  5:00  pjn..  Monday  through: 
Friday. 

ChriataplMrTlCnM^ 

Assistant  Secntaryfor  Educational  Research 
and  Improvemmtt. 
(FR  Diw.  gi>-2tflW  Piled  9-5-9e;  8^4S  am] 


DEPARTMENT  OF  ENERGY 
Federal  Ensfgy  Reyulatbiy 


lOeeltal  Na  (IF9O^ailfi4O01 

US  West  FinaneMS«fVka*i  Rmv 
AppHeatkM  for  COiiwilislsii 
Certifiatien  of  niialll>iaii  Stattwof 


August  28;  1990. 

On  August  14, 1960.  US.  West 
Financial  Serwices.Im:.  (Applicant),  of 
210  BroadStreetrOns  Canterbury 
Green.  Stamfbtd.  Connecticut  06901^ 
submitted  for.  Qling-aa  application  for 
certification  ofa  faoialit]^  as  a  qualifying 
cogeneration  facility  puxsoant  ta 
S  292.207  of  tfir  Commission's 
regulations.  No  determination  hasbesa 


madfr  that'  the-sidantttHl'cuMtiluteKa 
oompletefiling. 

ThebotttuainffKTJieteTOOgenepatiQni 
facility  is^  located  at  ie4a9rNatianal 
Trails Highwaj;.  OroGsande,  Galifbrnia; 
Thefacility  oonsisteoftwo'Steam 
tuifaine  geneiators,  sevoi  waste  heat 
recovery  (WIS)- boilers  andtwa  natuml 
gas  or  oil  fired  auxiliary  boileiet. The 
primary  energy  source  is  waste  heat 
generated  from  coal-fired  cement  kilns. 
The  electric  power  production  capacity 
of  die  facility  is  24  MW. 

Any  person  desiring,  to  be  heard  or. 
objecting  to  the  granting  of  qpaiifyihg 
status  should  file  a  petition- to  intervene 
or  protest  with- the  Federal  Energy 
Regul&tory  Commission.  825  Nor^ 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  mid  ProceduiR  AU  socfa 
petitions  orproteate  must  be  filed  withiir 
30  days  after  ttie  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  det«<mining:the^ 
appropriate  action  to  be  taken  but  mil 
net  serve  to  make  pro  testants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  fHe 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  0.  CashaiL 
Secretary. 

[FR  Doc.  96-20607  FUed9-»-«S:  MAaa^] 
BiujNe  cooe  •n7<«Mi 


[Oedcet  Nos.  Cnv-202S-<Rtt,  ct  aL] 

El  Paso  NMum  aa»Ca„  af  at;  Natural 


Take  notice  that- the  following  filings 
have  been  made  with  the  Commission: 

1.  El  PasDiGavGa. 

[DodcerNo.  CP90-202&-O00] 
August  28, 1990. 

Take  notice  that  on  August  22, 1990.  EI 
Paso  Natural  Gas  Company  (El  Paso). 
V:0.  Box  1492.  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP90-2028-000  a 
request  pursuant  to  8  §157.205, 157.216. 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  era  157:205. 157:216;  and  284.223)  for 
authorization  to  abandon  a    . 
transportation  servioe  for  Cabot 
TransmisaiDniCoiperation  (Cabot) 
authorized  pursnant  to  an  individaai 
certificate  sad  continue  the  service 
pursustt  to^  Ei  Paaa's  blanket 
transportation  certificate,  under  El- 
Paso's  blanket  oefstifieates' issued  in 
Docket  No.  CEB&-4BSr-aOQ^and  CRSft- 
433-000.  respectivelykpaBManttb 


sectioiir7(b)  and'7(e)t  respectively  of 
the  ■Natural  Gas^  Act  airaemore  fiiliy 
set  for^  inrdie*reqaes('whiGhi»on'fife' 
with  the  GommisBien  and  open  ta  pubHe 
inspection. 

EI  I^so  indicates- that  it  bar  been 
peribrming  a  transports thm  service  for' 
Cabot  pursuant'  to  an  order  issued 
Octoberll,  1985,  inDocketNfa.  CP8«^ 
718-000  which,  interaiia,  permitted  EL 
Paso  to  transport  up  too  20,000  Mcf  per 
day  fbrCabof  on  an  interrupttble  basis 
from  existing  points  of  receipt  located  in 
San  Juan  County,  New  Mexico  to  Q 
Paso^s  Plains  Cbmpressor  Stattoiuin 
Yoakum  County,  Texas.  El  Pasa  states 
that  subsequent  to  the  issuance  of  that 
order,  El  Paso  received  a  blanket 
transportation  certificate  issued  in 
Docket  No.  Cra8-433-000.  El  Paso  states 
that  the  blanket  certificate  permits  it  to 
add  receipt  points  without  the 
regulatory  delay  associated  with  present 
section  7  procedures.  El  Paso  requests, 
authority  ta  convert  the  certificated' 
transportation  service  to  a  blianket 
transportation  service.  El  Paso  seeks 
authority  to  abandon  the  existing 
service  pursuant  to  f  157.216(b)  of  the 
Commission's  Regulations  and  initiate 
the  new  service  under,  the  blanket 
transportation  certificate  pursuant  to 
Section  284.223-of  the  Commission's 
Regulations. 

El  Paso  estimates  peak  day  volumesi 
average  day  volumes,  and  annual 
volumes  of  2a60O  million  Btu.  3.090 
million  Btu,  and  1,127,850  million  Btu, 
respectively.  El  Paso  indicates  that  no- 
new  facilities  need  be  constructed  tO' 
permit  the  service  to  continue.  El  Paso 
also  indicates  that  it  has  not  initiated  a. 
120-day  transportation  service  pursuant 
to  S  284.223(a]  of  the  Commission's 
Regulations.  In  addition.  El  Paso  states, 
that  the  proposed  conversion  would  not 
affect  Cabot's  place  in  EI  Paso's 
transportation  queue. 

Commentdate: October  12. 1990;  in 
accordance  with  Standard  Paraynpfa  C 
at  the  end  of  this  notice: 

TrausH  eslei  u  Plpeune 

[Dockst  No.  CP90-202»-000) 

August  28, 1990. 

Take  notice  that  on  August  21, 1990. 
Transwestem  Pipeline  Company 
("AppHcanr).  Post  Office  Box  1188. 
Houston,  Texas  77251-1188,  filed  an 
abbreviated  applicatiaB^pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  as 
amended,  and  18  CFR  §  157.18  for  an 
order  permitting  and  approving  the 
abandonment  of  any  remaining 
certificate  obligatiom  imposed  by  the 
ordersappreving  aGaaSteppllo 
Inventoiy  Ckai^B  CGC")  misdiaiiism: 
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(issued  in  Docket  No.  CP88-143-000  on 
May  11. 1988  and  July  29. 1988)  which 
would  prevent  Transwestem  from 
utUizing  the  Order  No.  500  "equitable 
sharing"  mechanism  for  the  recovery  of 
certain  take-or-pay  buy-out,  buy-down, 
and  contract  reformation  costs,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transwestem  explains  that,  in  its 
recent  filing  in  Docket  No.  RP90-136- 
000.  it  proposed  to  recoup  certain  take- 
or-pay,  buy-out.  buy-down,  and  contract 
reformation  costs.  By  order  issued  July 
27. 1990,  the  Commission  rejected  the 
proposed  tariff  sheets  stating  that 
Transwestem  was  precluded,  absent 
NGA  section  7(b)  authority,  from 
collecting  such  costs  by  virtue  of  the 
certificate  condition  contained  in  such 
GIC  orders,  which  condition  was 
attached  by  the  Commission  in  order  to 
prevent  double  recovery  of  such  costs. 
Although  Transwestem  was  authorized 
to  collect  a  GIC,  since  its  customers 
nominated  zero  volumes  for  the  GIC 
sales  service.  Transwestem  can  neither 
assess  nor  collect  any  GIC.  Thus, 
Transwestem  has  no  means,  other  than 
the  Order  No.  500  "equitable  sharing" 
mechanism,  for  collecting  the  take-or- 
pay  costs  it  has  paid  since  the  original 
"sunset  date"  of  March  31, 1989,  which 
has  now  been  found  unlawful. 

The  instant  appUcation,  Transwestem 
explains,  was  filed  in  order  to  request 
removal  of  the  condition  preventing 
collection  of  such  costs  through  an 
Order  No.  500  "equitable  sharing" 
mechanism.  Transwestem  advises  that 
by  August  31, 1990,  it  will  make  another 
Order  No.  500  "equitable  sharing"  filing 
(without  prejudice  to  its  request  for 
rehearing  of  the  July  27, 1990  order)  in 
which  it  will  propose  to  absorb  25%  of 
the  additional  take-or-pay  costs  it  has 
paid  and  to  implement  a  volumetric 
surcharge  on  throughput  for  75%  of  such 
costs.  Transwestem  further  states  that, 
if  such  filing  is  approved  as  filed, 
Transwestem  will  agree  in  all  future 
filings,  for  costs  paid  after  August  31, 
1990  which  are  not  covered  by  the 
"Utigation  exception",  tO  forego  its  right 
to  collect  such  costs  through  direct 
billing. 

Comment  date:  September  5, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tiunkline  Gas  Co. 

(Docket  No.  CP90-2O13-O00] 
August  28, 1990. 

Take  notice  that  on  August  17, 1990, 
Trunkline'Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77001. 
filed  in  Dodiet  No.  CP9O-2013-00a  a 


request  pursuant  to  Sections  157.205, 
284.223  and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act, 
to  provide  transportation  service  to 
Arcadian  Corporation  (Arcadian),  an 
end-user,  and  to  operate  a  delivery  point 
which  was  installed  under  Section  311, 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tnmkline  proposes  to  transport  up  to 
100,000  Mcf  per  day  on  an  intermptible 
basis  on  behalf  of  Arcadian  from 
various  receipt  points  and  to  redelivery 
such  gas  to  Louisiana  Resources 
Corporation,  in  Vermillion  Parish. 
Louisiana,  (LPC),  which  owns  part  of  the 
delivery  point.  Tnmkline  owns  the  other 
part 

Tnmkline  states  further  that  the 
estimated  daily  and  estimated  annual 
quantities  of  gas  would  be  100,000  Mcf 
and  36,500,000  Mcf,  respectively. 
Trunkline  also  indicates  that  such 
transportation  would  commence  upon 
authorization  of  this  proposal. 

Comment  date:  October  12. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP9O-2023-O00] 
August  28, 1990. 

Take  notice  that  on  August  21, 1990, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP90- 
2023-000,  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  reassign  volumes  of 
gas  from  one  deUvery  point  of 
EnergyNorth  Natural  Gas,  Inc. 
(EnergyNorth),  an  existing  customer,  to 
another  existing  delivery  point  of 
EnergyNorth,  all  as  more  fiilly  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  authorization  to 
provide  firm  sales  service  to 
EnergyNorth  was  granted  under  Docket 
No.  CP87-358,  and  currently  for  a 
contract  demand  of  37,472  dth  per  day 
and  annual  quantities  of  9,060,354  dth. 

By  letter  dated  August  1, 1990, 
EnergyNorth  requested  Tennessee  to 
reassi^i  to  the  Laconia  delivery  point  all 
volumes  of  gas  now  delivered  to  the 
Concord  delivery  point.  The  requested 
deliveries  would  increase  Laconia's 
quantities  to  13,894  dth. 

Comment  date:  October  12. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  WUliston  Basin  Interstate  IMpdine  Co. 

[Docket  No.  CP82-487-032  (Phase  II)) 
August  28, 1990. 

Take  notice  that  on  August  14, 1990, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  tendered  for  filing 
certain  revised  tariff  sheets  to  Original 
Volume  No.  1  and  Original  Volume  No.  2 
of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  an  Office  of  Pipeline  and  Producer 
Regulation  Letter  Order  dated  August  1, 
1990  directing  Williston  Basin  to  file 
revised  tariff  sheets  for  the  period 
January  1. 1985  through  May  1, 1986  as 
more  fully  described  in  the  filing. 

Comment  date:  September  5. 1990,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Colorado  Interstate  Gas  Ca 

[Docket  No.  CP90-2065-000) 
August  28. 1990. 

Take  notice  that  on  August  24, 1990, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP90-2065-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  natural 
gas  to  increase  the  General  Daily 
Entitlement  (GDE)  for  the  City  of 
Colorado  Springs.  Colorado  (the  City), 
and  existing  customer  of  CIG,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CIG  proposes  to  increase  the  GDE  for 
the  City  2.000  Mcf  firom  37,000  Mcf  per 
day  to  39.000  Mcf  per  day,  effective 
October  1, 1990,  in  accordance  with  a 
service  agreement  dated  October  1, 
1990.  CIG  states  that  the  present  GDE 
level  of  37,000  Mcf,  as  filed  in  Docket 
No.  CP90-1762-000  was  for  an  interim 
period,  during  which  time  the  City  has 
now  identified  its  long-term  gas  supply 
requirement  from  CIG.  It  is  explained 
that  the  39,000  Mcf  level  reflects  the 
long-term  need  by  the  City  for  a  term 
ending  September  30. 1996.  CIG  states 
that  there  is  no  increase  required  in  the 
Annual  Entitlement  Volume. 

CIG  states  that  it  has  sufficient  gas 
supply  to  acconunodate  the  increased 
sales  to  the  City.  Moreover,  CIG  avers 
that  the  reduction  in  GDE  proposed  in 
Docket  No.  CP90-1762-000  is  in  excess 
of  the  2,000  Mcf  increase  proposed 
herein.  CIG  further  states  that  since 
January  1990,  QG  has  filed 


abandonment  applications  in  Docket 
Nos.  CP90-49$-000  and  CP90-1167-000 
for  GDE  reductions  totaling  more  than 
225,000  Mcf  per  day. 

Comment  date:  September  18, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  diis  notice. 

77.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP90-2029-000] 
August  28, 199a 

Take  notice  that  on  August  22, 1990,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP90-2029-000  a 
request  pursuant  to  SS  157.205, 157.216, 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216,  and  284.223)  for 
authorization  to  abandon  a 
transportation  service  for  Westar 
Transmission  Corporation  (Westar) 
authorized  pursuant  to  an  individual 
certificate  and  continue  the  set  vice 
piu^uant  to  El  Paso's  blanket 
transportation  certificate,  imder  El 
Paso's  blanket  certificates  issued  in 
Docket  No.  CP82-435-000  and  CP88- 
433-000,  respectively,  pursuant  to 
sections  7(b)  and  7(c),  respectively,  of 
the  Natural  Gas  Act  all  as  more  fiilly 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  indicates  that  it  has  been 
performing  a  transportation  service  for 
Westar  pursuant  to  an  order  issued 
October  11, 1985,  in  Docket  No.  CP84- 
718-000  which,  inter  alia,  permitted  El 
Paso  to  transport  up  |o  60,000  Mcf  per 
day  for  Westar  on  an  intermptible  basis 
from  existing  points  of  receipt  located  in 
Winkler  and  Yoakum  Counties,  Texas  to 


existing  delivery  points  located  in 
Texas.  El  Paso  states  that  subsequent  to 
the  issuance  of  that  order.  El  Paso 
received  a  blanket  transportation 
certificate  issued  in  Docket  No,  CP88- 
433-000.  El  Paso  states  that  the  blanket 
certificate  permits  it  to  add  receipt 
points  without  the  regulatory  delay 
associated  with  present  section  7 
procedures.  El  Paso  requests  authority 
to  convert  the  certificated  transportation 
service  to  a  blanket  transportation 
service.  El  Paso  seeks  authority  to 
abandon  the  existing  service  pursuant  to 
§  157.216(b)  of  the  Commission's 
Regulations  and  initiate  new  service 
under  the  blanket  transportation 
certificate  pursuant  to  S  284.223  of  the 
Commission's  Regulations. 

El  Paso  estimates  peak  day  volumes, 
average  day  volumes,  and  annual 
volumes  of  61,800  million  Btu,  41,200 
million  Btu,  and  15,038,000  million  Btu, 
respectively.  El  Paso  indicates  that  no 
new  facilities  need  be  constructed  to 
permit  the  service  to  continue.  El  Paso 
also  indicates  that  it  has  not  initiated  a 
120-day  transportation  service  pursuant 
to  9  284.223(a)  of  the  Commission's 
Regulations.  In  addition.  El  Paso  states 
that  the  proposed  conversion  would  not 
affect  Westar's  place  in  El  Paso's 
transportation  queue. 

Comment  date:  October  18, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company; 
Southern  Natural  Gas  Co.;  Southern 
Natural  Gas  Co.;  Trunkline  Gas  Co. 

[Docket  No.  CPgo-2044-000,  Docket  No. 


CP9O-2O45-O0a  Docket  No.  CP9D-20«8-O0a 
Docket  No.  CPgO-2048-0001 

August  28, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  pubUc  inspection.* 

Information  appUcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120Hday  transactions 
under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  the 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
imder  an  executed  transportation 
agreement  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  October  12, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice.requetU  are  not 
consolidated. 


Docket  No.  (date 
tiled) 


CP90-2044-000 
(8-23-90) 


CP90-204S-OOI 

(8-23-90) 


CP90-204&^)00 
(8-23-8(9 


Applicant 


Souttiem  ^4atural 
GnCompanf 
P.O.  Box  2563 
Birminghsfn, 
AlatMma  35202- 
2563. 

Southern  Natural 
Gas  Company 
P.O.  Box  2563 
BNiiwiyliafn, 
Alabama  35202- 
2563. 

Soulttam  Natural 
Gas  Company 
P.O.  Box  2563 


Alabama  35202- 
2563. 


Shipper 


Centran 
Corporation. 


SCANA 
Hydrocart)ons 
Inc.. 


Dixie  Clay 
Company. 


Peak  day' 

average. 

annual 


15,000 

1.200 

438.000 


100.000 

18.000 

6.570,000 


500 

250 
91.250 


Points  ol— 


Receipt 


TX.  LA.  MS.  Al... 


TX,  LA.  MS.  AL.. 


TX.LA.MS,AL~ 


Delivery 


GA. 


SC.. 


SC.. 


Start  up  date  (rata 
sctiedule) 


7-28-90  (IT)„ 


7-26-80  (rr)„ 


7-27-90  (IT).. 


Related  Dockets* 


CP88-316-000. 
ST90-3882-000. 


CP88-316-000. 
8T90-3883-000. 


CP88-316-000. 
ST90-3687-000. 
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«.w  TT  dtmtwt  ii  ■hrrnn.  120-day  transportation  service  was  reported  in  H. 


p»Bckgt«o.cp>o  wan  w^ 

AuffOt  28,1900. 

TaSce  notice  Disrt  on  August  17, 1990, 
Mid  Louisiana  Gas 'Company  (Mid 
Louisiaa*).  Five  mat  Oaic  Vaik.  Suite 
log  Hpartan.  Te»MB  TW^.  ffled  in 
Docket  Me.  Cnu  ilVM  ON  a  leqaeat  as 
a«ppieBrtaiedAagMt23,mo,  panoaflt 
«a  tlS7;Sa6  dr*e  Cemayssim's 
nepilations  wider  the  Watoral  Gas  Act 
(IB  CFR  157^05)  fer«alfaari«rtion  to 
traaapart  natMial  jaa  on  behalf  «f  Tejas 
Power  tSaiparatien  tT^aa).  ander  Hr 
aadioricatien  taauad  in  Oacket  Me. 
CP8S-214-40O  paiaiiant  te  aeotianT^ 
the  Natural  Gas  Act  afi  as  mare  liiMy 
set  fordi  in  Ihe  xeqaert  i»hii&  is  aa  ffle 
widi  die  ConunasioB  and  flpen  te  pabUc 
inspedioB. 

Mid  Louiaiaaa  would  pecfbrai  the 
proposed  inleicaptiUe  traaaportntian 
service  lorTejaa,  parsaant  to  a 
transportation  agieement  dated  )uae  22, 
1990.  The  term  of  the  transportation 
agreeaietit  is  from  ftdy  1, 1990,  and  shall 
reaiaHi  in  ftdl  ferae  and 'effect  for  one 
year  and  month-4e4igilth  thereafter. 
Mid  Louisiana  proposes  to  transport  on 
a  peak  day  up  to  100.000  KMBtu;  on  an 
average  day  op  to  100,000  MMBtu:  and 
on  an  annual  basis  up  to  36,500,000 
ivnviotii  jji  ijaiiMot  ^So  tut  i cjae.  ivnu 

Louisiana  states  Ikat  tt  Moaid  receive 
the  gas  at  existing  receipt  point  of 


receipt  located  on  Eugene  Idand  Ulock 
33,  Offshore  Louiiaiana,  forddiveryto  a 
point  of  interconnection  with  ANR 
Pipeline  Company,  located  on  Eugene 
Island  Made  18,  CfMiere  Ixmisiana.  It  is 
alleged  ^  rote  to  fce  charged  Tejas  for 
the  prapeacd  fraiiaportatian  ahdl  fce  « 
accordance  with  Mid  Louisiana's  IT-l 
rate  acfcadate.  tfcd  Iwiiaiana  ayers  that 
constiuctian  ef  laoiUtiea  ivotdd  oat  be 
reqnived  lo  pnmde  the  propoaed 
service. 

it  ia  explained  that  &e  prepoaed 
service  ia  ciaaeBtly  faei^g  perf  ortaed 
paiaaniit  to  Hat  lao-day  aetf 
JipieBiaBting  preyjaian  •f 
U  ?»4  7?l(aMl)  of  the  Goauusaieo'a 
regulations,  idid  Louiaiana  cemaeBoed 
suoh  aelf-JBgdemmlinc  aervice  on  |uly  1, 
asSQ.  as  reported  in  Docket  No.  STQO- 
4109-000. 

Comment  date:  October  12, 19M.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

United  Gas  IHpe  liae  <3o. 

[Docket  Nos.  CPg0-2Q57-O00.  CP9O-2058-00Q. 

cP9o-e»M  wtg 
Augusta,  lino. 

Take  notice  that  on  August  23, 1990, 
United  Gas  Pipe  Line  Coaqnny 
(Applicant)  P.O.  Box  147a  Houston, 
Texas  TTZSl-l*?*,  ffled  in  die  above 
xelerenced  t^nt\o\a^  prior  notice  requests 
pursuant  to  ff  1S7.205  and  981223  of  the 


Commission's  Regtflaffions  nndertSie 
Natural  Gas  Act  for  authorization  lo 
transport  natural  gas  on  befaatf  of 
varions  shippers  imder  its  blaidcet 
certificate  issued  in  Dodcet  No.  CT88-6- 
000,  purstiant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  fofdi  in  die 
prior  notice  requests  which  are  on  tile 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  ef  traa^>ortation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  iaitiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations  has  been  provided  by 
Aj^licant  and  is  summarized  in  the 
attadied  appendix. 

Applicant  atates  that  each  of  the 
proposed  aervioes  would  he  provided 
under  an  executed  transportation 
agreeBKnt.  and  that  Appiioant  woald 
chwge  rates  and  abide  by  the  tenas  and 
conditiaoa  of  the  referenced 
tnuosportation  rale  scbedule(8). 

Ceauaemt  date:  Ootoher  12, 199a  m 
accordance  with  Staadard  Paragu^di  G 
at  the  end  of  this  notice. 


11.  Natural  Gas  Pipeline  Co.  of  America 

■{Docket  Nos.  CP90-2034-000.  CP9O-2035-000, 
CP9O-203&-O00) 

August  28. 1990. 

Take  notice  that  on  August  23, 1990, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant)  tiled  in  respective 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  tiie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certiticates  issued  pursuant  to  section  7 


of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  tile  %vith  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transaction  under  S  284.223 


*  These  prior  notice  requests  are  not 
consolidated. 


of  the  Commission's  Regulations  has 
been  provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 

The  Applicant  also  states  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicant  would  charge  rates  and  abide 
by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  12, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OocKet  No.  (data 
filed) 


CP90-2034-000 
(8-23-90) 


CP90-2035-000 
(8-23-90) 


Applicant 


Natural  Gas 
Pipeline 
Company  of 
America.  701 
East  22nd  Street. 
Lombard.  IL 
60148. 

Natural  Gas 
Pipelirte 
Company  of 
America.  701 
East  22nd  Street, 
Lombard.  IL 
80148. 


Shipper  name 


Seagun 
Marketing 
Services,  Inc. 


Shell  Gas 
Trading 
Company. 


Peak  day' 

average, 

annual 


50.000 

30.000 

10.950,000 


25,000 

25.000 

9,125.000 


Points  of*^ 


Receipt 


Delivary 


Start  up  date,  rate 
sctiedule 


AR.  CO.  IA.  IL.  KS. 
Uk.  Off  LA.  MO, 
NE,  NM.  OK.  TX, 
OffTX. 


TX.. 


LA.  Off  LA,  IA,  OK, 
CO,  NM,  IL.  TX, 
OffTX 


LA.. 


Related  ■  dockets 


7-1^90.  ITS 


7-1-90.  FTS. 


CP88-582-000, 
ST90-4030-000. 


CPe6-582-000, 
ST90-411 9-000. 


■  Quantities  are  shown  In  MMBtu  unless  othenvise  indicated. 

<The  CP  docket  corresponds  to  applicant's  blanket  transportatk)n  certified.  If  an  ST  docket  is  shown,  120-day  transportatkxi  service  was  reported  in  ii 


*  These  prior  notiee  aequests  are  net 
consolidated. 


Docket  No.  (data 

ApplKant  SMpper 
Name 

Peakday» 
average  annual 

roens  01^ 

Start  up  date,  rate 
schedule 

Related 'Dockets 

filed) 

Receipt 

Oelivefy 

CP90-2036-000 
(8-23-90) 

Natural  Gas 
Pipeline 
Company  of 
America,  701 
East  22nd  Street 
Lombard,  IL 
60148. 

Texaco  Gas 
Marketing  Inc.. 

100,000 

40.000 

14,600.000 

Art,  CO.  IA.  lU  KS, 
LA.  Off  LA.  MO. 
NE.  NM,  OK.  TX. 
OffTX. 

LA.  Off  LA,  IA.  OK, 
CO.  NM.  IL,  TX, 
OffTX 

7-1-90,  ITS 

CP86-582-O00. 
ST90-41 18-000. 

*  Quantities  are  shown  in  MMBTu  unless  othenwise  indnated. 

*  The  CP  docket  corresponds  to  applk^nt's  blanket  transportatk>n  certificate. 


If  an  ST  docket  is  shown,  120-day  transportatton  servk:e  was  reported  in  it. 


Shipper  same 

Peril  day2* 
average 
annual 

f>ainiaof*- 

9lBrt4ipaMa.iBte 

sclwdule.aaMice 
«P« 

Related  ■  docket. 

Docket  No.  (dalsd  Ned) 

Reoeipl 

Delivery 

contract  date 

CP9&-2057-a0D#-23- 
«0) 

CnO-2058-000  (8-23- 

NEROOOi«Gas.hic 

NERCO  ON  a  Gas,  Inc 

GaMiria  Ootpwalion . 

^7.250 
77,250 

28.198,250 
77.250 
77.250 

28,196.250 

toayooo 

103(000 
37.58^000 

•t-A  *<R                 ,,   , 

LA 

7-M4ejTB. 
7-2K0.ITS, 

7-f»ao,rrs. 

S1W-4a4fr<0>0. 

AL,  LA,  MS 

Wl ~~     

AL,  FL.  LA.  MS.  OK- 

5-S«8.* 

ST90-4240-000: 

90) 

CP90  WMiff  IWftit-Pft- 

ALtA  MS.TJf 

5-5-88.« 
S1V0  tl88  888, 

«) 

io-i-a8.« 

■  If  an  ST  doctat  is  shown.  120-day  transportation  service  was  reported  in  M. 

*  Quantilies  are  shown  in  MMBtu. 

*  Offshore  Louaiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX 
«  Amended  8-12-90. 

•Amandad  7-10-90 


UMI 


12.  Arkla  Energy  Resources,  Division  of 
Arkla.lnc.    11 

[Docket  No.  CPOO-2049-000] 
August  29, 199a 

Take  notice  that  on  August  23, 1990, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (Arkla),  525  Milam  Street 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP90-2049-000,  an 
application  parsuant  to  section  7(c)  of 
the  Commission's  Regulations,  to  amend 
the  order  issued  November  26, 1979,  in 
Docket  No.  CP79-47,  9  FERC  1161,239,  in 
order  to  increase  the  maximum 
allowable  operating  pressure  (MAOP) 
for  a  portion  of  its  Chiles  Dome  Storage 
Field  withdrawal  system,  all  as  more 


fully  set  forth  in  the  request,  which  is  on 
file  with  the  Commission. 

Arkla  contends  that  it  constructed  its 
Chiles  Dome  storage  facility  tmder 
authorization  granted  in  Docket  No. 
CP79-47.  In  the  application  and  the 
order  issued  in  that  docket,  the  MAOP 
are  stated  separately  for  piping 
upstream  and  downstream  of  the 
compressor  station,  all  of  which 
comprise  the  storage  withdrawal.  Arkla 
alleges  that  the  MAOP  for  the  upstream 
piping  is  1600  psig,  and  for  the 
downstream  piping  is  1000  psig.  It  is 
stated  that  the  downstream  piping  is  the 
subject  of  this  proposal  and  consists 
mainly  of  Line  2-AD,  which  is  the 
trunkline  discharging  all  stoi'age 
volumes  in  Line  AD. 


Arkla  proposes  to  increase  the  MAOP 
for  the  downstream  piping,  including 
Line  2-AD,  from  1000  psig  to  1114  psig. 
The  increased  pressure  would  be 
provided  by  existing  compression 
facilities.  Due  to  increasing  transmission 
volumes  above  historical  levels.  Line 
AD  must  now  be  operated  during  peak 
periods  at  higher  pressures,  i.e.,  nearer 
to  its  maximum  allowable  which  is  also 
1000  psig.  Arkla  alleges  that  Line  AD  is 
it's  primary  west-to-east  mainline  and  is 
the  only  means  of  moving  Chiles  Dome    . 
storage  volumes  to  the  eastern  part  of 
Arkla's  system,  where  the  major  portion 
of  its  peak  day  deliveries  are  required.  It 
is  stated  that  the  following  table  shows 
the  steady  increase  in  the  peak  day 


fadanl  Bi«i»tw  J  Vol.  ^  Na  173  7  Thawdmu  Septecdbetr  &  MM  /  JMaiices 


Federal  Re^ster  /  vol  55.  wp.  I7g  /  inuraoay^  pepremper  o. 


f  xnracev 


UMI 


pressures  on  lines  AD  Aod^AC  ibr  <he 
past  Thsee  wintar  periods: 


ACa9M.AEMC.P<HE88ilREfi 


Day 


1/12/M. 
2/02/89.. 


12/20/89- 


UneS-AOstpoMol 


Arkla  expects  <c  eyewtc  Liae  AD  at 
pressures  even  higher  in  the  futiire 
because  of  increased  Hrm  commitments 
for  the  transportation  of  ^as  across  its 
system.  Arkla  contends  that  in  order  to 
Meet  the  ieofeasing  ieinaad.  it  expects 
to  operate  Line  AD  at  approximately  SSO 
to  960psi8  at  the  connection  with  Lbie 
2rifSi  du^qg  the  next  vrinter  peak, 
which  could  reasonable  be  expected  to 
occur  as  early  as  December  199D. 

The  expected  increase  in  pressure  on 
Line  AD  requines  the  higher  pressure  on 
Line  2-AD  ie'Order  to  -■Mtittain  storage 
■jlhilmwnlii  at  historical  levels.  Arkla  is 
not  proposing  to  construct  additional 
facilities  or  to  replace  Line  2-AD  in 
order  to  operate  at  the  proposed  higher 
pressure  of  1114  psig.  It  is  stated  that 
because  Line  2-AD  was  designed  find 
constructed  to  meet  the  Department  xif 
Transportation's  (DOT)  Class  3 
specifications,  ibut  is  actually  located  in 

a  Class  1  area,  the  jupiegmay  be    

operated  at  a  up  to  1400  psig  under  DOT 
safety  standards  without  retesting. 


Arkla  does  not  propose  to  inraeaeeits 
daily  withdrawal  level  or  its  authorized 
working  gas  balance  of  12  Bcf  for  the 
ntnragp  fip.lH,  hnth  of  which  .aee 
vaS&aeaA  for  anticipated  peak 
deliveries.  The  proposed  MAQP 
iaoease -en  line  2-AD  wetdd  fiet  efieot 
4he  oapaci^  or  rthreq^^putAn  any 
dewBstream  f aoilities. 

'Comment  (Aife;Septenil>er  t9, 1990,  in 
accordance  wfth  Standard  Paragraph  F 
at  the  end  of  the  notice 

13.  Panhandle  Eastan  Fqie  line 

[Docket  Nos.  CP90-2082-«(QQ,  et  aLJ 

August  29, 1990. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company,  P.O.  Box  1642. 
Houston,  Texas  77251-1642,  t  AppHcant), 
£led  in  the  Above-referenced  dockets 
prior  notice  requests  pursuant  to 
\\  157.205  and  284.223  oIL  the 
CemnHsmen'a  Regulattons  under  "die 
Natural  Gas  Act  for  aathorization  to 
transport  natural  gas  sn  behalf  of 


-vwaees  aUppees  vaAvt  Ha  bhaket 
certificate  issued  in  Docket  No.  CP8&- 
585-000,  pursuant  to  Section  7  of  the 
Natwal  Gas  Aot.  an  as  mere  fttUy  set 
forth  in  the  requests  that  aie  on  SUe  with 
the  Commission  and  open  to  public 
inspection.^ 

iitformatioaeppUoeble  teeadi 
Iransaction,  indnding  Ihe  identity  of  the 
shipper,  the  i^^  of  transportation 
servioe.  ihe  .apprapriate  transportation 
rate  schedide.'^peak  day,  average  day 
and  annual  volnmes.  and  the  initiatian 
aervioe  dates  aodcriated  ST  docket 
Bumbers  of  4he  12e-day  transactions 
under  §  284.223  of  tiie  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  wmmarized  in  the 
attached  appendix. 

Commeat  daie:  October  15,  lOBQ.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


«  The$c  prif  wrtioe  w^uerti  are  wot 

consolidated. 


Docket  No.  (date  Hed) 


CP90-20e2-00Oi8-2a- 
90) 

CP90-20e3-000  (8-28- 
90) 

C:P90-2084-000  (8-28- 

C:P9O-20afr-«O0  <B^28- 
90) 


Shipper  nane  (type) 


QXYUSAioc. 
(producer). 

Consolidated  Fuel 
Corporation  (maifceter). 

National  Steel 

t?CT  potation  *  (end 
^■(uaar). 
■BelMahem  €lBel 

Coqioratien  (and  uaac). 


Peak  day, 

average  day, 

annual  Dtn 


eojxio 

60.000 

»1«QM80 

15.000 

15.000 

S.47SjOaO 

500 

500 

leofloo 

2.300 

2.299 

806,295 


Poir»t8  0f— 


Receipt 


S«»eetwater  County. 
WyominQ. 

Various.-.~_ 


Danglaa  Coenty,  VHmcm .. 


Delivery 


Sweetwater  County, 
Wyoming. 

VMayne  County.  Mictiigan. 
Olw 


Caninoteale.«ate 


7^1-80.  PT.-Rwi'. 


12-7-89.  PT. 
Interruptibia 

11-20-89.  PT. 
lnterTupttt)le. 

7-1-90.  FT,  Rrm'. 


Related  docket, 
start  up  date 


ST90^t56  ■Wa. 
7-4-80. 

ST90-421 3-000. 
7-20-90. 

STg(Ma49-000. 
7-28-90. 

ST90-41 57-000, 
7-1-«. 


I  ll«pwa«Mlo  Section  e.t3  Of  Bala  SctwduiePrnin^  gas  woukl  be  Iransportad  on  an  interri«iai>totMis1r^ 
E)Mil>dHteiMMiarRwaipl  Point  list 
*  'Anwrican*S)eel  Dwiaion. 


eldL 

tDoCket  Noa.  CP90-2006-000  et  cd.] 
August  28, 1988. 

T^(e  ftoticw 'that  en  AitgiHt  .211Me, 
tfie  ebewe  iialeituaaqiaaies  filed  in  die 
respectore  idcohels  priar  cotioe  leqaasts 


pttrsuant  to  il  157.205  and  284.223  of  the 
Commisaion'a  fiefalatians  «ader  the 
Natural  Gas  Act  fcM'  aiUfaaiaeatien  to 
transport  aataral^aB  «d  behatf  «f 
warioiis.skippefs  ueder  Aeir  blanket 
certifioates  iaaued  pat  iiaet  to  eeetien  7 
of  the  Natard  Gas  iWn.  «U  as  aneB  fi% 
set  forth  ia  Ifae  poor  nalise  eeqaeats 


which  are  no  file  with  (he  Commission 
and  open  to  public  inspection.* 

A  summary  of  each  tiiansportation 
service  which  includes  the  shifipers 
identity,  the  peak  day,  average  day  and 


)  priefjwtiM.iiqMiH  aie  aet 
consolidated. 


annual  volmnes.  the  receipt  point(fr),  Ab 
delivery  pointfc],  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  (he  120- 


day  automatic  auflierizatian  under 
S  284.223  of  die  Commission's 
RegiUations  is  provided  in  the  attached 
appentfix. 


Comment  date:  October  15, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Dodcet  No.  (data 
filed) 


CP90-2088-800 
(8-M-aO) 

CP90-20e7-000 
(B-24-90) 

CP9O-206a-0Q0 
(8-24-90) 

cP90-2oe8-oee 

(8-24-90) 

CP90-2Q70-MO 
(8-24-90) 


Cewporation 
Transcontinental 
Pipe  Una 


BPaaoNaaasI 
Gas  Company. 

Unilad  Qas  Plpa 
UMaCerapaoy. 

Unilad  Qas  Pipe 
Una  Company. 


SMpparName 


TXQGas 


Company. 
FMl 

Hydrocart)on 

Company. 
Oaaart  Palace, 

lac. 

Enemanc  Gas 
Cisltiaring 
Coipontion. 

Mwlwting 
Company. 


Peak  day ' 
average 
anrtuaF— 


6WJ)0flfM 

300.000DL 

182.500.000OL 

2»,9000l 

20.000D(, 

7.30».W8Dt 

1.030 

^seD 

375J60 

103.000 

103.000 

37.585.000 

S.tSO 

S.1S0 

1,879.750 


Reoeipl 


OnBhowLA.LATX 


^^WBWOF^  »  ^-.i 


Various.. 


OftstKKe  LA.  LA 
TX.  MS. 


TX.. 


Oaiveiy 


^At  MB*  PA..M...»^ 


OVMHOffB  TX.. 


NV.AZ. 


Slart  update,  i 
achediaa 


7-10-80,  FTS. 

7-2s-8afr-~ 


7-21-80,  T-1 . 


LA,  TX.  AL,  1KB,  FL.  7-3t-80,  ITS 


TX.. 


7-88-80,  fTS-.„ 


CP88-328-Q00, 
ST90-4tS5-800. 

cne-82e-8oe. 

ST9O-3M7-00a 

CP8e-433-000. 
ST98-4246-80a 

CP88-«-000. 
8T90-4237-00a 

cPBa-e-ooe, 

STMM29»-8ee. 


1 8»sh«mlBlilMBto«iniaeeothaniit8e indicated.  „  ^^^  • ,^.^ 

*Tha  CP  docket  ooiresponds  to  applicMt's  blanket  transportation  certifkate.  K  an  ST  docket  m  shown.  l20K»y 


in  iL 


15.  Teonessee  Ges  npciine  CiO* 
[Docket  No.  CP9O-2071-O00} 
August  29^  1988. 

Take  notice  that  Tennessee  Gas 
Pipeline  Company,  P.O.  Box  2511, 
Houston,  Texas  77252,  (AppHcant),  filed 
in  the  above-referenced  dodwt  a  prior 
notice  request  pursuant  to  (i  157.205 
and  2S4.223  of  the  Camoussion's 
Regulations  uader  the  Natural  Gas  Act 
for  authorizatkKi  to  tranqxirt  natural 


gas  on  bdtalf  of  a  stupper  under  its 
Uuiket  certfficate  issued  in  Docket  Na 
CP87-11&-00Q,  pursuimt  to  section  7  of 
the  Natual  Gm  Act.  aU  as  man  fidly 
set  forth  in  the  requests  that  ue  on  file 
with  tiM  Comnission  and  open  to  public 
inspection. 

Information  applicabie  to  ettch 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


rate  schedule,  the  peak  day.  avoage  day 
and  annual  vohones,  and  the  initiatioci 
service  dates  and  related  ST  docket 
numbers  of  the  12&Kkqr  transactions 
under  S  2M.223  of  the  Coouaission's 
Regulations,  has  been  provided  by 
Ai^icant  and  is  summarized  in  the 
attadied  appendix. 

Comment  date:  October  15. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


' 

Shipper  Name 

Peak  Day. 

Average  Day. 

Annual  0th 

Poinlsd*— 

Confeaci  dale,  osa 

ichtiluft.  iisrwica 
typ» 

Reialed  docket. 

Docket  Na(dat»fiia<« 

Receipt 

Oetvery 

siHtepdala 

CP90-2071-000  (1-27- 
90) 

LaSER  Maiketing 
Company  (Marfcetef). 

8.000 

6.000 
2.190.000 

OLA,  LA    

1  A 

ST9(M33-000;  7- 

rr.  kitsnuplMe 

28-80. 

>  OHahoM  Louiaiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


16.  Chattanooga  Gas  Co. 

Pocket  No.  CP90-20e(M)eO] 
August  29, 198a 

Take  notioe  that  on  August  23, 1990, 
Chattanooga  Gas  Company 
(Chattanooga),  811  Broad  Street, 
Chattanooga,  Tennessee  37402,  filed  an 
appUcation  in  Docket  No.  CP90-2060- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  permanent 
certificate  of  public  convenience  and 
necessity  to  operate  its  liquified  natural 
gas  facilities  in  interstate  commerce  to 
provide  finn  and  interruptible  liquified 
natural  gas  QJ^G)  service  to  East 
Tennessee  Natural  Company  (East 
Tennessee),  all  as  mora  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Chattanooga  states  that  the  total 
volume  for  t^  prqsosed  winter  season 
1990-91  fine  LNG  service  is  200,000  Mcf 
at  14.73  psia  with  otaximum  daily 
withdrawal  quantities  of  13,000  Mcf  at 
14.73  psia.  It  is  indicated  that  the  total 
volume  for  the  proposed  winter  season 
1990-91  interruptible  service  is  300,000 
Mcf  at  14.73  psia  with  daily  maximum 
withdrawal  quantities  of  up  to  10,000 
Mcf  per  day  at  14.73  psia. 

Chattanooga  further  states  that  the 
proposed  LNG  service  would  enable 
East  Tennessee  to  provide  increased 
contract  demand  service  to  cntain  of 
East  Tennessee's  customos  other  than 
Chattanooga.  Also,  Chattanooga  asserts 
that  its  application  is  an  integral 
component  of  the  interim  services  that 
East  Tennessee  has  requested  authority 
to  provide  in  Docket  No.  CP90-1922-000. 


Chattanooga  proposes  to  construct  no 
few  facilities  to  implement  the  sales 
service.  Chattanooga  proposes  a  firm 
winter  service  volume  rate  of  $5.65  per 
dt  equivalent  of  natural  gas  and  an 
interruptible  rate  of  $5,085  per  dt 
equivalent  of  natural  gas  (90  percent  of 
the  firm  rate).  Chattanooga  indicates 
that  these  rates  are  negotiated  rates  but 
recover  less  than  tiie  fiilly-anocated 
costs  (tf  the  service.  (3iattanooga 
incficatcs  that  the  Commission's  order 
issued  October  26, 1989,  in  Docket  No. 
CP89-1314-000,  et  al  approved.  Inter 
alia,  interim  firm  and  interruptible  LNG 
service  for  East  Tennessee,  and 
approved  a  similar  negotiated  rate 
recovering  less  than  the  full  cost  of 
service.  It  was  indicated  that  the 
Conmission  approved  the  requested 
rate  because  East  Tennessee  was  the 
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only  jurisdictional  customer  of 
Chattanooga  and  accordingly,  no 
jurisdictional  customer  would  be 
adversely  affected  by  the  negotiated 
rate. 

Comment  date:  September  19, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person  , 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedurial  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  aUowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  Cashdl, 

Secretary. 

[FR  Doc.  90-20886  Filed  9-6-90;  8:45  am] 

MUMQ  COOK  srir-oi-ii 

[Docket  No*.  CI9fr-153-000,  at  aL] 

Selkirk  Cogen  Partner*,  LP^  tt  aL; 
Natural  Gas  Certificate  Rlings 

August  27, 1990. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  SeUdric  Cogen  Partners.  LP. 

[Docket  No.  090-153-000] 

Take  notice  that  on  August  16, 1990, 
Selkirk  Cogen  Partners,  LP.  (Selkirk)  c/o 
J.  Makowski  Associates.  Inc..  One 
Bowdoin  Square,  Boston,  Massachusetts 
02114,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregrsmted 
abandonment  authorizing  the  sale  for 
resale  of  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction 
including  gas  imported  bom  Canada,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  fiie  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Co. 

[Docket  Nos.  CPgO-1178-001  and  CP90-117»- 
001] 

Take  notice  that  on  August  22. 1990, 
Florida  Gas  Transmission  Company 
("FGT'),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  3. 
the  following  tariff  sheets: 

1st  Revised  Sheet  No.  114 
Ist  Revised  Sheet  No.  276 

FGT  states  that  the  tariff  sheets  are  in 
compliance  with  the  above  referenced 
dockets  to  reflect  the  cancellation  of 
Rate  Schedules  X-6  and  X-12  by  FGT 
for  transportation  of  natural  gas  for 
Southern  Natural  Gas  Company.  The 
effective  dates  of  the  tariff  sheets  being 
filed  are  July  24, 1990  and  July  20, 1990, 
respectively,  which  are  the  dates  of  the 
Commission's  Orders  approving  such 
action. 

FGT  states  that  copies  of  filing  were 
sent  to  all  customers  served  under  these 


rate  schedules  affected  by  this  filing  and 
the  interested  State  Commissions. 

Comment  date:  September  4, 1990,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

S.  Citrus  Marketing,  Inc. 

[Docket  No.  090-149-000] 

Take  notice  that  on  August  2, 1990. 
Citrus  Marketing,  Inc.  (Citrus)  of  P.O. 
Box  1188,  Houston.  Texas  77251-1188. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment 
authorizing  sales  for  resale  of  all  NGPA 
categories  of  NGA  gas  subject  to  the 
Commission's  jurisdiction  including 
imported  gas  and  gas  sold  by  suppliers 
other  than  producers  (e.g.,  interstate 
pipeline  system  supply  gas),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  I 
at  the  end  of  this  notice. 

4.  indeck  Energy  Services,  inc.,  et  aL 

[Docket  No.  CI90-151-000] 

Take  notice  that  on  August  14, 1990, 
Indeck  Energy  Services,  Inc.,  Indeck  Gas 
Supply  Corporation.  Indeck-Oswego 
Limited  Partnership.  Indeck- Yerkes 
Limited  Partnership,  Indeck  Energy 
Services  of  Corinth,  Inc.  Indeck  Energy 
Services  of  Ilion,  Inc.,  Indeck  Energy 
Services  of  Kirkwood.  Inc.,  Indeck 
Energy  Services  of  Niagara,  Inc..  Indeck 
Energy  Services  of  Olean.  Inc..  Indeck 
Energy  Services  of  Yonkers,  Inc.,  and 
Indeck  Energy  Services  of  Silver 
Springs,  Inc.,  (Indeck,  etal.)  of  1111 
South  Willis  Avenue,  Wheeling.  Illinois 
60090,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  the  sale  for 
resale  of  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction 
including  imported  gas  and  gas 
purchased  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  interruptible  sales 
for  resale  of  surplus  system  supply  gas. 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Conunission  and  open  for  public 
inspection. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  the  notice. 


5.  Louis  Otqrfius  Eoaigy  Corp. 

[DodttMttCMa  488  09^ 

Take  notice  that  on  Mr  31  Itn. 
Louis  DreyAu  Maritetiug  CoiporaUoo 
(LfMis  Dceyfus)  of  10  Wsatport  Road. 
P.O.  Box  810,  WiltoB.  Connecticut 
06879-0810,  filed  an  amendment  to  its 
pending  application  filed  June  12, 1989. 
in  Docket  No.  CIBB  422  OOP  pursuant  to 
section  7  of  the  Netuid  Ges  Act  and  the 
Fedsrid  Energy  Regulatory 
Commiseioa's  (Commissio»)  regulatiotts 
thereunder  for  an  unliaitad  term  blanket 
certificate  with  pregraoted 
abandonment.  Louis  Dreyfus  is 
amending  is  application  to  include  a 
request  for  blmket  authorization  to 
OMke  s^es  for  resale  et  ii^Mirted 
natural  gas  end  gas  purdiascd  under 
any  existing  or  subsequently  approved 
pipeline  blanket  certificate  authorizing 
interruptible  sales  for  resale  of  surplus 
system  supply  gas,  all  as  more  fully  set 
forth  in  the  amendment  to  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  September  14, 1980,  in 
accordance  with  Standard  Pareipeph  J 
at  the  end  of  this  notice. 

6.  Neste  Trading  (USA)  Inc. 

[Docket  No.  €190-154-000] 

Take  notice  tiliat  on  August  20, 1990, 
Neste  Tcadiug  (USA)  Inc.,  as  agent  for 
Neste  Oy,  (Nasle)  of  Five  Post  Oak  Park. 
S^te  1340,  Houston,  Texas  77027,  filed 
an  appUcatioA  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act  and  the 
Federal  Enei^  Regulatory 
Commiseion'e  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abendonaient  authorizing  the  sale  in 
interstate  cotanierce  for  resale  of  (1)  Gas 
subject  to  the  joriadiction  of  the 
Commission  under  the  NGA,  (2)  gas 
purchased  tiasn  non-first  sellers, 
including  interstate  pipeline  selling  gas 
off-system  under  authorization  such  as 
intem^ptible  sales  service  and  (3) 
imported  aateral  gas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  in^Mtrtion. 

Commant  date:  September  14. 1990,  in 
aceotdance  wt^  Standard  Paragraph  ] 
at  the  end  of  ttas  notice. 

7.  Temeseee  Gas  Pipeline  Co. 

[Docket  No.  CP90-20ao-aQO] 

Take  notice  that  on  August  22, 1990, 
Tennessee  Gas  Pipetiae  Cea^angr 
(Tennessee),  P.O.  Box  2511.  Houaton. 
Texas  7725^  filed  in  Docket  No.  CP90- 
2030-010  a  nquasi  pursuanl  to 
II  1S7.205  and  284.29  ef  Aie 
Commission's  Regulations  under  the 


Natural  Gas  Aot  (1»  CFR  Ifi72l6  and 
284.22^  Cor  aiilhnrixatinn  to  twMpoct 
gas  QD  an  intanuptible  basis  for  Golden 
Gas  Enetpas.  Inc.  (GoklenV  under 
Tennessee's  blanket  Bartlfir.atff  issued  in 
Docket  No.  CP87-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  states  that  pmvnant  toe 
gss  transportation  agreement  dated  July 
13, 1990.  it  proposes  to  transport  up  to 
20,000  dt  eqidvalent  of  natural  gas  per 
day  for  Golden.  Tennessee  states  that  it 
would  receive  the  gas  at  specified  points 
located  in  Texas  and  onshore  and 
c^sbore  Louisiana  and  redeliver  &e  gas 
at  specified  points  located  in  Tennessee. 
Tennessee  estimates  that  the  maxiaMun 
day  and  average  day  volumes  would  be 
20,000  dt  equivalent  of  natural  gas  and 
that  the  annual  volumes  would  be 
7,300,000  dt  equivalent  of  natural  gas.  It 
is  stated  that  on  July  27, 1990.  Tennessee 
initiated  a  120-day  transportation 
service  for  Golden  under  Section 
284.223(a),  as  reported  in  Docket  Na 
ST90-4217-000. 

Tennessee  birdier  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Tennessee 
indicates  that  the  transportation 
agreement  provides  for  a  primary  term 
expiring  two  years  from  the  date  of 
execution  of  the  agreement  but  that  the 
service  woidd  continue  on  a  month-to- 
month  basis  hereafter.  It  is  ako 
indicated  tixat  either  Tennessee  or 
Golden  may  teoninate  the  agreement  at 
any  time  upon  at  least  thirty  days 
written  notice  to  the  other  party. 
Tennessee  proposes  to  charge  rates  and 
abide  by  the  teons  and  conditions  of  its 
Rate  Schedide  IT. 

Conment  Date:  October  11, 1990,  in 
accordance  wilh  Standard  Paragraph  G 
at  the  end  of  tlas  notice. 

8.  Columbia  Gas  Thuismission  Corp.  and 
Texas  Gas  Transmission  Coipi 

[Docket  No.  CPa»-ia80-001] 

lik»  notice  diat  on  August  10, 1990. 
Cohirabia  Gas  Transmission 
Corporation  (Columbia),  1900 
MacCorkle  Avenue,  S£^  Charleston, 
West  Virginia  25314,  had  filed  to  amend 
its  portion  of  ^  original  application 
made  {oindy  with  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 
Specificayy,  Columbia  has  filed  seeking 
to  modify  Hs  previous  request  for 
abandonment  authority  made  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  their 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


In  the  origiael  eppUcatiaaCalaBMa 
sought  inter  alia,  to  abandon  tWjMP 
Dekathams  per  dtay  ffJt/d)  cf  eaatract 
demand  to  Dayten  PsMNT  end  Ui^ 
Company  P>a|itoi4  made  panaant  to 
Columbia's  Rate  Schedule  CDS.  If 
approved,  tbe  propoeed  ebendened 
would  have  reduced  Dayton's  ftrm  sales 
entitlement  to  125,000  Dt/d.  However, 
the  Global  Settlement  approved  by  the 
Pwaisiinn  in  Docket  No.  itf66-M6e« 
al.,  provides  ita  a  figther  reduction  in 
Dayton's  entitlement  to  a  level  of 
110065  Dt/d.  Elective  November  1. 
1990.  Columbia  now  seeks  Commission 
aotfaofity  to  abandon  an  additienal  S.2M 
Dt/d  from  ttte  November  1, 1990 
entitlement  to  a  level  of  106.906  Dt/d. 
Columbia  also  sosght  in  its  original 
application  Commission  authority  to 
abandon  by  sale  to  Dayton,  339  miles  of 
pipefine  and  to  subsequently  transfer  to 
Dayton,  service  to  varioos  hietorw 
customers  of  Columbia  located  upon  the 
facilities  proposed  for  abandonment 
One  sales  cnstoaoer,  the  ViUags  ef 
Verona,  Ohio  (now  known  as  Verona 
Natural  Gas  Company  and  bccein  after 
referred  to  as  Verona)  was  not  involved 
in  the  transit  of  service  to  Dayton. 
Coluasbia  hnd  proposed  to  leeae 
capsoty  on  a  section  xA  pipetine  to  be 
sold  to  Dayton  in  order  to  continue  to 
provide  such  sales  service  to  Verona. 
CbluoAtia  now  proposes  to  retract  such 
leasing  ft^'TTfl'""''"*  and  instead  cause 
Dayton  to  tranpsort  on  behalf  of 
Columbia,  up  to  saOOO  Dt  of  natural  gas 
per  year  for  sale  to  Verona,  pursuant  to 
an  agreement  between  Columbia  and 
Dayton.  Texas  Gas  is  not  seeking  to 
amend  its  portion  of  the  original 
appHcation. 

Comment  Date:  September  17, 1990, 
in  accordance  with  first  subparagraph  of 
Standard  Paragraph  F  at  die  end  of  this 
notice. 

9.  Transcondnental  Gas  Rpe  line  Corp.. 
etaL 
[Docket  Not.  CP*0^B64-4m,  at  aL] 

Take  notice  that  Trenscontinefrtal  Ges 
Pipe  Line  Corporation.  P.O.  Box  1396, 
Houston.  Texas  772S1,  and  United  Gas 
Pipe  Line  Company.  P.O.  Booc  1478, 
HoBStsB.  Texas.  77251-1478. 
(Applicants),  filed  in  the  above- 
referenced  dockets  prtor  notice  requests 
pmusant  to  {  (157.206.  and  2M.223  of 
the  Commission's  Regulations  nadtf  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
328-000  and  Docket  No.  CP88-6-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requesto  that  are  on  file  with 
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the  Comsiission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


'  TheM  prior  notice  re4)iiests  are  not 
conaoUdated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 


Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  Date:  October  11, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OodwtNadtatoMsd) 

Shipper  name  (type) 

Peak  day. 

average  ^. 

annual 

Polntaof'— 

Contract  dale,  rate 

schedule,  eervice 

type 

Related  docket. 

neoeipi 

Deivery 

start  up  date 

CP90-2054-000  (S-23- 
90) 

CP90-2055-000  (8-23- 
90) 

CP90-2056-000  (8-23- 

Florida  Steel 
Corporation  (marketer). 

Teiaa  Powwr  Corporation 
(producer). 

Exxon  Corporation 

»  3.000 

3.000 

1.095.000 

*  51.500 

51.500 

18.797.500 

« 103.000 

103.000 

37.595.000 

LA.  CXA,  MS 

LA 

LA,TX.OTX.MS 

MS „.     ™ 

LA.  TX.  MS 

S-1S-90.  IT, 

8-13-90.  ITS. 
Interruptible. 

8-25-90.  ITS. 
InterruptiMe. 

ST90-4143.  7-1- 
90. 

ST90-4179.7-11- 
90. 

ST90-4241,  7-31- 

90) 

90. 

>  Offshore  Louisaana  and  offshore  Texas  are  shown  as  OLA  and  OTX 

*  Measured  In  dt  equivalent 

*  MsaaiMd  In  MMBlu  equivalent 

*  Meastoed  in  MMBtu  equivalent 


10.  Meridian  OO  Production  Inc. 
(Successor-in-interest  to  Unicon 
Producing  Co.) 

[Docket  No.  061-1285-003,  et  al] 

Take  notice  that  on  August  10, 1990. 
Meridian  Oil  Production  Inc.  (Meridian) 
of  P.  O.  Box  4239.  Houston,  Texas  772ia 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  as 
successor-in-interest  to  Unicon 
Producing  Company  (Unicon)  requesting 
that  the  Commission  amend  the 
certificates  issued  to  Unicon  by 
substituting  Meridian  as  the  certificate 
holder  aiid  requesting  redesignation  of 
the  related  rate  schedules  as  those  of 
Meridian,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

By  assignment  executed  June  19. 1990. 
effective  January  1. 1990.  Unicon 
assigned  its  interests  in  certain 
properties  in  Colorado.  New  Mexico  and 
Oklahoma  to  Meridian.  The  certificates 
and  rate  schedules  proposed  to  be 
redesignated  are  listed  in  the  Appendix 
hereto. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 


Appendix 


UM) 


Unicon 

Producing 

Co..  FERC 

gas  rate 

Certificate 
docket  No. 

Purchaser  and  tocation 

schedule 

No. 

1 

CI61-1265 

El  Paso  Natural  Gas 
Company,  San  Juan 
Basin  Area,  Rk) 
Arriba  and  San  Juan 
Counties.  New 
Mexkx). 

2 

CI61-1265 

El  Paso  Natural  Gas 
Company.  San  Juan 
Basin  Area.  San 
Juan  County,  New 
Mexico. 

5 

CI61-1267 

El  Paso  Natural  Gas 
Company,  San  Juan 
Basin  Area  (Dakota 
Formation).  San 
Juan  County.  New 

7 

CI61-1268 

El  Paso  Natural  Gas 
Company.  Bisti 
ReM.  San  Juan 
County,  New 
Mexico. 

8 

061-1266 

El  Paso  Natural  Gas 
Company,  San  Juan 
Basin  Area  (Pictured 
Cliffs  Formation). 
San  Juan  County. 
New  Mexico. 

10 

064-282 

El  Paso  Natunri  Gas 
Company,  San  Juan 
Basm  Area.  Rio 
Arriba  and  San  Juan 
Counties,  New 
Mexico. 

11 

CI64-935 

ANR  Pipeline 
Company, 
WootkMvd  Area, 
Major  County. 
Oklahoma. 

Appendix— Continued 


Unkxm 
Producing 
Co..  FERC 

gas  rate 

C6ftifiC8t6 

docket  No. 

Purchaser  and  k>catk>n 

schedule 

140. 

14 

CI65-472 

ANR  Pipeline 
Company.  La  Verne 

County.  Oklahoma. 

15 

065-767 

B  Paso  Natural  Gas 
Company.  San  Juan 
Basin  Area  (Mesa 
Verde  Formation), 
San  Juan  County. 

16 

CI65-846 

El  Paso  Natural  Gas 
Company.  San  Juan 
Basin  Area  (Mesa 
Verde  Formation). 
LaPlala  Ckxmty. 
Colorado. 

19 

066-1003 

ANR  Pipeline 

Company,  La  Veme 
FieM.  Harper  and 
Beaver  Counties. 
Oklahoma. 

24 

066-679 

El  Paso  Natural  Gas 
Company,  S.  Jicarilla 
Area.  Rio  Airiba 
County.  New 
Mexkx). 

33 

CI65-767 

Nonnwesi  ripesne 

Juan  Basin  Area 

(Mesa  Verde  and 

Dakota  Formations), 

Rio  Airiba  and  San 

Juan  Counties,  New 

11.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP90-200»-000] 

Take  notice  that  on  August  17. 1990. 
United  Gas  Pipe  Line  Company  (United). 


P.O.  Box  1478.  Houston,  Texas  77027- 
1478.  filed  in  Docket  No.  CP90-20094)00 
a  request  as  supplemented  August  23. 
1990,  pursuant  to  f  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Equitable  Resources  Marketing 
Company  (Equitable),  imder  the 
authorization  issued  in  Docket  No. 
CP88-0-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
Equitable,  a  marketer  of  natural  gas, 
pursuant  to  an  interruptible  gas 
transportation  service  agreement  dated 
August  17, 1989.  as  amended  (Ref. 
#5530).  The  term  of  the  transportation 
agreement  is  for  a  primary  term  of  one 
month  trom  the  date  of  first  delivery  of 
gas  and  shall  continue  for  successive 
one  month  terms  thereafter  until 
terminated.  United  proposes  to  transport 
on  a  peak  day  up  to  257,500  MMBtu;  on 
an  average  day  up  to  257,500  MMBtu: 
and  on  an  annual  basis  up  to  93,987,500 
MMBtu  of  natural  gas  for  Equitable. 
United  states  that  it  would  receive  the 
gas  at  various  existing  receipt  points  for 
transportation  and  delivery  to  various 
existing  delivery  points.  It  is  alleged  the 
rate  to  be  charged  Equitable  for  die 
proposed  transportation  shall  be 
accordance  widi  United's  ITS  rate 
schedule.  United  avers  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

"  It  is  explained  that  the  proposed 
service  ii  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  United  commenced  such 
self-implementing  service  on  July  26, 
1990,  as  reported  in  Docket  No.  ST90- 
4063-000. 

Comment  date:  October  11, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  tmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believe  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  .authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
U^D.Cashril 
Secretary. 

(FR  Doc.  90-20901  Filed  9-5-«):  8:45  am] 
BHJJNa  coos  e717-01-M 


.U- 


[Docfcet  Na  RP90-167-000] 

ANR  Pipelin*  Co;  RequMt  for  Interim 
Waiver  of  Tariff  and  Regulations 

August  29, 1990. 

Take  notice  that  on  Augsut  22, 1990. 
pursuant  to  rule  212  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission,  ANR 
Pipeline  Company  (ANR)  requests  a 
limited  waiver  of  section  15  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  and 
the  applicable  provisions  of  the 
Commission's  Regulations. 

ANR  requests  an  interim  waiver  of  its 
Tariff,  and  the  related  Commission's 
Regulations,  to  permit  ANR  to  continue 
treating,  as  purchased  gas  costs,  the 
demand  and  commodity  transportation 
charges  that  it  has  and  will  incur  from 
its  three  current  interstate  pipeline 
suppliers  upon  conversion  from  sales  to 
transportation  service.  ANR  requests 
that  such  waiver  remain  effective  until 
the  effective  date  of  the  rates  filed  in  its 
next  Natural  Gas  Act  (NGA)  section  4(e) 
rate  case. 

ANR  states  that  copies  of  the  filing 
have  been  served  upyn  the 
jurisidictional  sales  customers  of  ANR, 
and  their  respective  State  Regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Facfara!  ReiMgr  /  ^fat'  55.  No.  T79  /  Thuraday.  September  6.  IflW  /  Woticeg 


Commission  and  are  avsiisbfe  forpobBc 
inspection  in  the  pnbiic  nfentm  room. 
Loto  D.  CaaheO. 
Secretary. 

[FR  Doc.  90-20881  Hied  9-«-«0;8:45  am} 
I  oooc  •nr-M-M 


[Docfcvt  Na  TIM1-1-«3-000] 


BiMDoipMn 
Change 


npeUneOD^'Tartff 


UMI 


August  29, 1990. 

Take  notice  that  oa  AxigaA  27, 1998 
Blue  Dolphin  Pipe  Line  Company  ("Blue 
Doipfain''),  tendoed  for  ffikig  with  the 
Commission,  to  be  effective  October  1, 
1990,  the  following  tariff  sheet  to  be 
included  in  Blue  Dolphin's  FERC  Gas 
Tariff: 

Original  Voluax  No.  1 
FouiA  Revised  Sheet  Na  4« 

This  revised  Sheet  No.  4Drep}ace8 
Tfainl  Revised  Sheet  No.  40  sobmitTed  as 
part  of  a  comphance  filing  to  be 
effective  September  4. 1990. 

Blue  Dolphin  states  that  the  purpose 
of  the  revised  tariff  sheet  is  to  revise  its 
annual  ACA  changes  as  provided  by  18 
C.F.R.  P&rt  382  and  pursuant  to  charges 
made  by  FE»C  in  its  billing  of  July  18, 
1990.  The  rate  authorized  by  FERC  to  be 
effective  October  1, 1990  is  $.0019  per 
Mcf.  This  converts  to  $.00182  per  MMBtn 
using  Blue  Dolphin's  average  Btu 
content  at  14.05  psia. 

Blue  Dolphin  states  that  a  copy  of  this 
filing  is  being  mailed  to  Blue  Dolphin's 
customers  and  interested  state 
regulatory  agencies. 

Bhie  Dolphin  asks  for  whatever 
waivers  are  necessary  for  the 
Commission  to  approve  the  proposed 
tariff  sheet  and  for  the  tariff  sheet  to  go 
into  effect  on  October  1, 1990. 

Any  persons  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should,  on  or  before  September  7. 
1990,  file  witk  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
2042B,  a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38S.214  or  385.211). 
All  protests  filed  with  the  Commission 
win  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken»  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceecfing.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  conference  or  hearing  therein  must 


nie  a  notion  to  intervene  in  accordance 

with  the  Commission^  Rotes. 

LobD.Culiiffl. 

Seaelary. 

[FR  Doc.  28687  HIad  »-»-fla( 


[Docket  Il9e.  RPM'f89'4S9'and'RPS^136- 
01*1 


ft«UBi 


No.TIIBI-f-33-OM! 


Eastam 


■a  Co; 
InFBICGaa  Tariff 


Augwt  29. 198a 

Take  notice  that  Eastern  Shore 
Natasd  Gae  Comptmy  (ESNC)  tendered 
for  filing  on  Aegest  27, 1990  certain 
revised  tariff  sheets  to  Original  Volume 
No.  1  of  its  FERC  Gae  Tariff.  The 
proposed  effective  date  of  tfie  tariff 
sheets  is  October  1, 1990. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase  of 
$0.0002  per  dt  in  the  Annual  C3iarge 
Adjusbnent  (ACA)  C3iarge  in  the 
commodity  portion  of  ESNG's  sales  and 
transportation  rates.  Pursuant  to  Order 
472,  the  Commission  has  assessed  ESNG 
its  annual  charges  based  on  $0.0019/Mcf 
for  the  annual  period  commencing 
October  1, 1990.  ki  encordance  with 
section  25  of  the  General  Terms  and 
Conditions  of  ESNG's  Original  Volume 
No.  1  Tariff,  ESNG's  proposed  tariff 
sheets  track  the  Commissioa  approved 
ACA  unit  rate  of  $GJ)01d/Mc£  ($04)018/ 
dt  on  ESNG's  system)  coamendag 
October  1. 1990. 

ESNG  states  that  copies  of  the  filing 
are  beii^  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  ^a%  should  (He  a  mo^n  to 
intervene  or  protest  with  the  Federal 
Energy  Regnlatory  Commission.  625  N. 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rule  211  and 
rule  Z14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  7, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiQ  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mast  file  a  motion  to  intervene.  Copies 
of  this  fiUag  are  on  file  with  the 
CsiBniissi<xi  and  are  aveileble  for  public 
inspection. 
LoisaCMhsin 
Secsnrte#^ 

[FR  Doc.  W-Man  Hied  a-S-eS;  8:45  un) 
cooe  sriT-ew 


NorttMm  ttatuni  Gaa  DMatoa  of 
EnrosCavBir  SapBlaHMnial  Rapac 
DiatribuMoA  of  HafUnda  PaldaDCI 
Surchaftaa  BWed 


of 


August  28,  iflaa 

Take  notice  ttnt  Northern  Natural 
Gas  Company.  Division  of  Enroo  Corp. 
(Northeni)  oa  August  22, 1900  tendered 
for  fiting  its  Supplemeatal  Report  of 
Distribcrtion  of  Refunds  in  the  above 
proceedings. 

Northern  states  that  on  August  20, 
1980  it  remitted  net  refauds  and 
surcharges  to  its  jurisdictional 
transportation  customers  of 
$2.734/n6.8B. 

Any  person  desirii^  to  protest  said 
filing  sfaould  file  a  protest  with  the 
Federal  Energy  Regulatory  Cofaanssion, 
825  North  Capitol  Street.  NE., 
Wadiingtnn,  DC  20428.  in  accordance 
with  rules  214  and  211  of  the 
Commissian's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989).  All  such  protests  should  be  filed 
on  or  before  September  5, 1990.  Protests 
will  be  considered  by  the  Coiraiiission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  ef  this 
filing  are  on  file  with  the  Coaumssion 
and  are  available  for  public  inspection. 
LDtoD.Caslieii, 
Secretary. 

[FR  Dec.  90-20893  Filed  9-5-90;  8:45  ami 
BHJJNQ  coos  trir-ei-ii 


[Docket  Ha.  RP90-170-000] 

Natural  Gaa  Plpathia  Ca  of  Anwffca; 
Petition  for  Dadaratory  Order 

Augsat  28. 1i09a 

Take  notice  that  on  August  27, 1990, 
pursuant  to  rule  207  of  ttie  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.207,  Natural  Gas  Pipeline  Company 
of  America  (Natural)  petitions  for  a 
declaratory  order  ruling  that  Natural 
does  not  owe  Colorado  Interstate  Gas 
Company  (OG)  amounts  improperly 
claimed  by  CIG  under  CEG's  minimum 
bill. 

Natural  states  that  Natural  was  Jbilled 
by  CIG  for  a  minimum  bill  obligation  in 
CIG's  fiscal  years  (ending  September  30} 
1983, 1984.  and  1985.  Natural  also  states 
that  it  promptly  paid  each  CIG  invoice 
which  was  calculated  in  accoKHvilh 
CIG's  tariff.  In  1988  Natural  states  that 
CIG  refused  to  submit  a  minimum  bill 


even  though  Natural's  purchases  were 
below  the  minimum  bill  level. 

Natural  states  that  in  the  absence  of 
an  invoice,  on  October  27, 1986  Natural 
timely  tendered  to  CIG  a  1986  minimum 
bill  payment  of  $14,466,667,  representing 
F-1  fixed  costs,  calculated  in  accord 
with  CIG's  then  effective  tariff.  CIG 
refused  to  accept  the  tender,  and  elected 
to  try  to  collect  more  than  the  FERC 
approved  rate*-in  CIG's  words  "to 
allow  the  injiny  (not  FERC]  to  decide 
how  much  money  will  be  paid."  Natural 
reviewed  CIG's  minimum  bill  invoices 
and  informed  CIG  that  the  minimum 
bills  were  not  properly  calculated  under 
CIG's  tariff. 

Natural  also  states  that  CIG  submitted 
a  minimum  bill  for  fiscal  year  1989, 
ending  September  30, 1989,  even  though 
the  Commission  eliminated  the 
minimum  bill  as  of  March  1, 1989. 

Natural  seeks  a  declaratory  ruling 
confirming  that  pursuant  to  die 
provisions  of  CIG's  tariff,  (1)  CIG  is  not 
entitled  to  interest  because  CIG  failed  to 
present  a  bill  to  Natural  and  therefore 
extended  the  time  that  payment  was 
due,  and  (2)  CIG  has  no  right  to  submit  a 
minimum  bill  for  the  fiscal  year  ended 
September  30, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CashelL 
Secretary.         J 
[FR  Doc.  90-20892  Filed  9-5-90;  8:45  am] 

BIUJNO  COOE  6717mi-M 


[Docket  Nos.  RP88-259-000.  CP89-1227- 
000  and  RP9O-124-O00] 

Northam  Natural  Gaa  Co.,  Informal 
SatUamant  Oonf  aranca 

August  28, 1990. 

Take  notice  that  an  informal 
settlement  conference  has  been 
scheduled  in  the  above  proceeding  to 
begin  on  September  10  at  1  p.m.,  at  the 
offices  of  the  Federal  Energy  Regiilatory 


Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  (1989),  and  any  participant  as 
defined  by  18  CFR  385.102(b)  (1989),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regidations  (18  CFR 
385.214  (1989)). 

For  additional  information,  contact 
Donald  Williams  at  (202)  208-0473  or 
Sandra  Delude  at  (202)  208-2161. 
LoUD.Cariiell, 
Secretary. 

(FR  Doc.  90-20898  Filed  9-5-90;  8:45  am] 
BHUNQ  COOE  f717-17-« 


[Docket  No.  TM91-1-37-000] 

Northwaat  Pipalina  Corp.,  Propoaad 
Ctianga  In  FERC  Gaa  Tariff 

August  28. 1990. 

Take  notice  that  on  August  22, 1990, 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

Seventieth  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  10.1 
Thirty-Ninth  Revised  Sheet  No.  10-A 

Original  Volume  No.  1-A 

Twenty-Eighth  Revised  Sheet  No.  201 

Original  Volume  No.  2 

Sixteen  Revised  Sheet  No.  2.3 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  its  Commodity 
SSP  Charge  effective  October  1, 1990.  to 
refiect  1)  interest  applicable  to  July, 
August  and  September  1990,  and  2)  the 
amortization  of  principal  and  interest. 
The  proposed  revised  Commodity  SSP 
Charge  is  4.17  cents  per  MMBtu. 
Northwest  has  not  tendered  a  revised 
sheet  no.  12  in  this  instant  filing  since 
there  have  been  no  SSP  settlements 
subsequent  to  Northwest's  last  quarterly 
filing. 

Northwest  states  that  A  copy  of  this 
filing  has  been  sent  to  all  parties  of 
record  in  Docket  No.  RP89-137  and  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  5, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  90-20896  Filed  9-5-90;  8:45  am] 
BiLUNO  COOE  srir-oi-M 


[Docket  No.  RPM-130-002] 

Southern  Natural  Gaa  Co.;  Revised 
Tariff  Filing 

August  28. 1990. 

Take  notice  that  on  August  20, 1990, 
pursuant  to  Ordering  Paragraph  (D)  of 
the  Federal  Energy  Regulatory 
Commission's  order  of  July  27. 1990  on 
the  above-captioned  proceedings  and 
certain  informal  discussions  with  the 
Commission's  Staff.  Southern  Natural 
Gas  Company  (Southern)  resubmitted 
for  filing  First  Revised  Sheet  No.  30Z.07 
and  First  Revised  Sheet  No.  30Z.29  to 
Volume  No.  1  of  its  FERC  Gas  Tariff  and 
a  diskette  containing  a  copy  of  such 
tariff  sheets.  Southern  asks  an  effective 
date  of  August  1, 1990. 

Southern  states  that  the  tariff  sheets 
and  diskette  are  being  resubmitted 
solely  in  order  to  reflect  the  pagination 
required  by  the  Commission's  July  27 
order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  September  5, 1990.  Protests 
will  be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

LoU  D.  CaslieU. 

Secretary. 

[FR  Doc.  90-20899  Filed  9-5-90;  8:45  am] 
aiLUNQ  cooc  SriT-OI-M 
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[DodMl  Mft.  RP9O-1M-O0IM 

Tennessee  Gas  Pipeline  Competition 
tar  Waiver  of  Tariff  Provision 

August  28,  l«e». 

Take  notice  that  oo  August  24, 1990, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  petition  for  waiver  of 
certain  tariff  provisions. 

Tennessee  seeks  waiver  of  the 
Conunodity  Charge  provision  of  its  R 
Rate  Schedule  to  allow  Tennessee  to 
charge  its  CD  conunodity  rate  plus  the 
Purchased  Gas  Demand  component  of 
the  R  rate  for  rate*  uader  the  R  Rate 
Schedule  during  September  1990. 
Tennessee  further  aeeks  waiver  of  its 
SS-E  and  SS-NE  Rate  Schedules  whidi 
require  that  quantities  for  injection  be 
designated  by  customers  from  purchases 
under  then  contracted  demand  gas  sales 
contract  with  Temenee.  Tennessee 
states  that  the  waivers  are  feqoired  to 
allow  cintomeis  to  purchase  and  infect 
quaotities  of  gas  into  storage.  Tennessee 
state*  that  the  waiver  of  Hte  R  rate  will 
apply  t»  all  customers  purchasing  ander 
Rate  Schedule  R,  and  will  benefit  afl  of 
its  customers  by  increasing  Tennessee's 
sales  and  permitting  Tennessee  to 
reduce  its  unit  cost  of  gas.  Tennessee 
further  requests  that  its  petition  be 
treated  on  an  expedHed  basis  so  ^t  its 
customers  can  make  necessary 
purchasing  decisions. 

Tennessee  states  that  copies  of  tiie 
filing  have  be«i  maited  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiriag  to  be  beard  or  to 
protest  said  fihag  ^oidd  file  a  petitioa 
to  interveae  or  pvstest  with  liie  Federal 
Energy  Regulatory  Canmission,  825 
North  CajMtol  Street  NE.,  Washington. 
DC  20426,  in  accordaoce  with  rules  Zll 
and  214  of  the  Comiuiawun's  Rales  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  SqMember  5^  199S.  Protest* 
wiU  be  considered  by  the  Con^isaien  ra 
detemmiing  tltt  ^^ropdate  actioii  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  b)  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comnissioa  and  are  arailaWe  for  pafalic 
inspection. 
Lois  0.  CadMlL 
Secretary. 

[FR  Doc  90-20800  nied  S-S-«Ot  tats  aal 

■LUNO  cooc  crir-ir-n 


[Docket  ItaL 


in-000] 


in  FEflC 

August  2a,  SI9a 

Take  notice  that  on  Aagsat  23, 1990, 
Trailfalazer  Pqadhis  Compuiy 
(Trailblaier)  tendered  for  filing  Second 
Revised  Sheet  No.  101  and  Rrst  Revised 
Sheet  No.  119  to  be  a  part  of  its  FERC 
Gas  Tariff.  Original  Vdnme  No.  1,  to  be 
effective  September  27, 1990. 

Trailblazer  states  that  the  tariff  sheets 
were  filed  to  reflect  minor  changes  in 
the  General  Terms  and  Conditions  of 
Trailblazer's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Specificaliy,  the  tariff 
sheets  were  revised  to:  (1)  Change  the 
definition  of  "Day"  to  eliminate  the 
word  "Standard"  fron  the  phrase 
"Mountain  Stmdard  Time,"  (2)  provide 
for  nominations  to  be  submitted  at  least 
four  business  days  prior  to  the  first  day 
of  each  month,  and  (3)  provide  that 
nominations  that  are  to  be  eflfective  on 
any  day  other  than  the  first  day  of  the 
month  and  revisions  to  previously 
submitted  nominations  nnist  be  received 
by  Transporter  by  9  a.n.  Central  Time  of 
the  day  prior  to  ^  day  such 
nominations  or  change  in  nominations  is 
to  be  effective. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  September  27, 1990. 

Trailbiezer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailbtazer'a 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  CommissioH.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428,  in  accordance  with  sections 
38&214  and  385.211  of  the  Cooimissicm's 
Rules  and  Regulations.  All  such  motiona 
or  protests  anst  be  Scd  oa  or  before 
September  5, 19Sa  Protests  wHl  be 
considered  by  the  Commission  in 
detemiaiBg  tis  apprt^ate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wMiing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiiing  are  on  Se  with  die 
Commisiion  and  are  arailiable  for  public 
inspection  in  the  Public  ReCecence 
Room. 


iD.CulHiI. 

Secretary. 

[HI  E)oc.  W-aOSM  Piierf»-»-M;  a*  ami 


wnmams  Natural  Gas  Co.,  Proposed 
Clianges  In  FERC  Gas  Tariff 

[DedM  No.  RP8»-t83-01«] 

Augugt29.19go. 

Take  notice  that  Au^ist  28, 1990, 
Williams  Natural  Gas  Company  (WNG) 
submitted  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1: 

Third  Revised  Sheet  No.  3« 

OriginsI  Sheet  No.  30A 

Substitute  Fourth  Revised  Sheet  No.  31 

WNG  states  that  these  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  Order  Denying  Rehearing 
issued  August  2, 1990  in  Docket  No. 
RP89-189-010.  Ordering  Paragraph  (B]  of 
the  order  directed  WNG  to  refile  tariff 
sheets  clarifying  that  firm  shippers  may 
bump  intemiptible  customers  at 
additioiral  intemiptible  receipt  points. 

Any  person  desiring  to  protest  said 
filing  should  fSe  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of  the 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  Afl 
such  protests  should  be  filed  on  or 
before  September  7, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filtng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Loia  D.  Casliall, 
Secretary. 

[FR  Doc.  90-20889  Filed  9-S-90;  8:45  am] 
MuiNQ  coat  s/u-st-n 


[DodWt  N&  RP90-14»4I03] 

Williston  Basin  Interstate  Pipeline  Co.; 
Change  In  FERC  Gas  Tariffs 

August  29, 1990. 

Take  notice  that  on  August  27. 1990, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501.  tendered  for  filing 
certain  revised  tariff  sheets  to  Original 
Volume  No.  1-B  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  submitted  in 
compliance  with  the  Commission's 
August  17, 1990  Order  reg3r(ting  the 
Company's  priority  of  service  list  for 
sales  and  traasportatian  services,  and 
are  to  be  effiective  August  20, 1990. 


WUliatea  Basin  slates  that  copies  of 
the  fiUag  ware  served  on  Willistoo 
Basin's  jurisdictional  castomers  and 
interested  state  regHlatory  agencies. 

Any  penen  desiting  to  protest  said 
filing  should  fie  a  protest  with  the 
Federal  Energy  Regulatory  Coaxnissitm. 
825  North  Capitol  Stnet.  NE.. 
Washtegton.  DC  20428,  in  aoeordanot 
with  rales  214  and  211  of  the 
Commission's  Rales  of  Practice  and 
Procedure  (18  CFR  385.214.  3B5.211 
(1989).  AD  such  protests  should  be  filed 
on  or  before  Sq>teffiber  7. 1980.  Protests 
will  be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pcuties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisD.( 


Secretary. 

[FR  Doc.  9&-208BD  Filed  9-5-90;  8:45  am] 

BtLUNG  CODE  e7ir<01-« 

[DodM  Na  RNO-137-4IOf  1 

WiHiston  Basm  Interstate  Pipeline  O04 
Proposed  Ctianges  in  FERC  Gas 
Tariffs 


August  28, 1990! 

Take  notice  that  on  Aognst  22, 1990, 
Williston  Basis  Interstate  Pipeline 
Company  (Wflliston  Basin),  Stdte  200. 
304  East  Rosser  Avenue,  Bisaiardc 
North  Dakota  96501.  tendered  for  filing 
certain  revised  tariff  sheets  to  First 
Revised  Vohnne  No.  1,  Original  Voiume 
No.  1-A,  Original  Volume  No.  1-B  and 
Original  Vohuae  Na  2  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  the  revised 
tapff  sheets  are  being  filed,  oader 
protest,  in  compliance  with  the 
Commission's  "Order  Accepting  and 
Suspmding  Tariff  Sheets  Subject  to 
Conditions  and  Rejecting  Other  Tariff 
Sheets"  issued  July  27, 1990.  Pursoant  to 
the  provisions  of  die  July  27, 1990  Order, 
the  tariff  sheets  reflect  rates  which 
utilize  the  pnrdiase  deficiency  method 
for  the  directlgr  billed  portion  of  the 
Take-OT'Pay  Recovery  Medianism 
surcharge.  The  throughput  surcharge 
was  calculated  based  on  total 
throughput 

Williston  Benin  has  requested  that  the 
Commission  accept  the  revised  tariff 
sheets  to  become  effective  Joly  1. 1990 
(reflecting  rates  in  effect  pursoant  to 
Orders  dated  May  23, 1980  and  )nne  1, 
1990  in  Docket  Nos.  RP90-2-4N)2  and 
TQgo-4-000)  nd  hily  12. 1900  (reflecting 
rates  in  effect  pwsuant  to  an  Order 


dated  |uHr  n.  IMO  in  Dedcet  No.  RPgo- 

133-000),  pending  Cominlssioa  acflon  on 
Williston  Basin's  request  for  fehearing 
filed  August  m  IM)  in  Dsckst  files. 
RP9O-A-O0S  and  RPW-13B-«eO  and  its 
request  for  rehearing  in  dit  insteat 
proceeding. 

Any  person  desiring  to  protest  said 
filing  shooU  lUe  a  protest  with  tfn 
FedMri  Boetgy  Kaplstory  Co— lission. 
82*  Nsvtfa  CspiHii  Street,  nn:. 
Washington.  DC  20428,  in  accordance 
with  Rines  214  and  211  of  the 
Commission's  Roles  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  September  5, 1990.  IVotests 
wiD  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiH  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Persons  ttrat  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  diis 
filing  are  on  file  wift  ttie  Commission 
and  are  available  for  public  inspection. 
LoisD.Cash^ 
Secretary. 

[FR  Doc.  90-20895  Filed  9-5-9^  S:45  an^ 
SNJJNO  coot  srir-ot-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Comments  Invited  on  Abany  Area 


August  29.  1999l 

The  Commission  has  received  the 
public  safety  radio  conmwnrinations  plan 
for  the  AllMUiy  Area  (Region  30). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementhig  die  Pablic  Safety 
National  Man.  parties  arc  hereby  given 
thirty  days  from  the  date  of  Federal 
Register  publication  of  this  public  notice 
to  file  comments  and  fifteen  days  to 
reply  to  any  comments  filed.  (See  Report 
and  Order.  General  Docket  No.  87-112, 3 
FCC  Red  905  (1967).  at  para^aph  54.) 

In  accordance  with  the  Commission's 
meBKvandnm  Opinion  and  Order  in 
General  Dodiet  No.  87-112  Region  30 
consists  of:  St  Lawrence,  Franklin, 
CUnton,  Jefferson,  Lewis,  Essex. 
Oswego,  Cayuga,  Onondaga,  Madis(Hi, 
Onei^  Heridmer,  Montgomery,  Fultcm. 
HamoHon.  Wnren,  Saratoga, 
Washington.  Sdienectady,  Rensselaer, 
Colomb^  Greene,  Albany,  Schoharie. 
Delaware,  Otsego,  Chenango,  Broome, 
Cortland,  Tmspkins  snd  Tioga  Comities. 
(See  General  Docket  No.  87-112,  3  FCC 
Red  2113  (198B).) 

Comments  shoald  be  dearly  identffied 
as  submissions  to  General  Docket  No. 
90-304.  Aftisny  Area-Regirai  30,  snd 


commenteiB  should  send  an  orlghiol  and 
five  copies  te  the  Seerataty,  Praeial 
ComnsniGstfens  Cenmlssion, 
Wsshingtan.  DC  20564. 

QssstisM  regarding  mis  pablic  notice 
may  be  dtiected  to  Muieun  CasoWis, 
Private  Radio  Bersna.  (an)  e8»'6«7  or 
Fred  Thaasas,  Offloe  of  ft^iMSring  ssmI 
Tedmology.  (20e)  868-8112. 
Pederel  ConmunicaltaM  Cuuuulssioii. 


I IL  Sesrcy, 
Secntary. 
[FR  Doc.  90-20876  Filed  9-»-«0;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 
Agreen)eat(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  Hgreement(s)  pursaant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtahi  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commiseion,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  sobmit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  die  date  of 
the  Federal  Re^ster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foond  in  |  572.608  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consolt  this 
section  before  commuiricating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  207-011288. 

Title:  FMG/CSAV  Joint  Service 
Agreement 

Paiiiee: 

Flota  Mercante  Grancoknnbiaaa 
(FMG) 

Compania  Sud  Americana  De  Vapores 
(CSAV) 

Synopsis:  The  proposed  Agreeaaent 
would  permit  CSAV  and  FMG  to 
operate  a  joint  service  with  up  to  four 
sailings  per  month  in  the  trade  between 
ports  of  the  West  Coast  of  South 
America  and  Central  America  and  the 
United  States  Pacific  Coast. 

Agreement  No.:  203-011299. 

Title:  Maersk/P&O  Containers/Sea- 
Land  Agreement 

Parties: 

A.P.  Mofier-Maersk  Une 

PftO  Containers  Limited 

Sea-Land  Services,  faic. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  charter 
and  cross-drarter  space  to  each  other, 
rationalize  schedules  and  sailings,  lease 
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and  interchange  equipment,  share 
terminals  and  engage  in  additional 
related  activities.  Further  each  party 
would  maintain  its  own  marketing  and 
sales  activities  and  would  issue  its  own 
bills  of  lading  and  handle  its  own 
claims.  The  agreement  would  cover  the 
trade  between  ports  in  North  Europe 
and  United  States  Pacific  Coast  ports. 
The  Agreement  authorizes  the  parties  to 
discuss  and  agree  on  a  common  position 
as  to  their  conference/nonconference 
status  in  the  trade. 

By  order  of  the  Federal  Maritime 
G)mmission. 

Dated:  August  30, 1990. 
loaeph  C  Polking, 
Secretary. 

[FR  Doc.  90-20918  Rled  »-5-90;  8:45  am] 
MLLMQ  cow  f730-ei-M 


FEDERAL  RESERVE  SYSTEM 

J.  Edward  Itahoney;  Change  in  Bank 
Control;  Acquisition  of  Share*  of 
Banlcs  or  Banic  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  18170))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7}). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  o^ces  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  20, 
1990. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1./.  Edward  Mahoney,  to  acquire  an 
additional  10.84  percent  of  the  voting 
shares  of  Beverly  Bancorporation, 
Chicago,  Illinois,  for  a  total  of  18.74 
percent,  and  thereby  indirectly  acquire 
Beveriy  Bank,  Chicago,  Illinois;  Beveriy 
Bank  of  Lockport,  Lockport,  Illinois; 
Beverly  Bank-Matteson,  Matteson. 
Illinois;  and  First  National  Bank  of 
Wilmington,  Wilmington,  Illinois. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 199a 
Jennifer  J.  Johnsoii, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-20924  Filed  9-5-90;  8:45  am] 
MUMQ  COOC  UIO-OIHI 


U.S.B.  Holding  Co^  Inc.,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMIng  Companies 

The  comp£mies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufHce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  26, 1990. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President]  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  U.S.B.  Holding  Co..  Inc.,  Nanuet, 
New  York;  to  acquire  9.9  percent  of  the 
voting  shares  of  The  New  Milford  Bank 
and  Trust  Co..  New  Milford, 
Connecticut. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Piper  Bankshares,  Inc.,  Piper  City, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bancorp 
of  Cullom,  Inc.,  Cullom,  Illinois,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Cullom,  Cullom,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Freedom  Financial  Coiporation, 
Louisville,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  at  least 


50.01  percent  of  the  voting  shares  of  The 
New  Washington  State  Bank,  New 
Washington,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198. 

1.  Bruning  Bancshares,  Inc.,  Bruning, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bruning  State  Bank, 
Bruning,  Nebraska.  Bank  engages  in  the 
sale  of  general  insurance  in  Bruning, 
Nebraska,  a  town  of  less  than  5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1990. 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-20923  Filed  9-5-90;  8:45  am] 
MLLINQ  COOE  e210-0t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Cesarean  Section  Patient  Outcomes 
Research  Advisory  Committee; 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2],  announcement  is 
made  of  the  following  advisory 
committee  scheduled  to  meet  during  the 
month  of  September  1990: 

Name:  Cesarean  Section  Patient 
Outcomes  Research  Advisory 
Committee. 

Date  and  Place:  September  11, 1990, 9 
a.m. 

Place:  Parklawn  Building,  Conference 
Room  L,  5600  Fishers  Lane,  Rockville, 
Maryland. 

Meeting  will  be  closed  to  the  public. 

Purpose:  The  Committee's  charge  is  to 
provide  technical  review  and  evaluation 
of  contract  proposals  concerned  with 
cesarean  section  patient  outcomes 
research. 

Agenda:  The  session  will  be  devoted 
to  the  technical  review  and  evaluation 
of  contracts  submitted  in  response  to  the 
Request  for  Proposals  entitled 
"Cesarean  Section  Patient  Outcomes 
Research."  Because  the  Committee's 
meetings  deal  with  proposed  research 
contracts  involving  con^dential 
proprietary  information  and  personal 
information  concerning  individual 
research  staff  members,  information 
exempt  from  mandatory  disclosure,  and 
in  order  to  protect  the  (tee  exchange  of 
views  and  avoid  undue  interference 
with  Committee  and  Department 
operations,  these  meetings  will  not  be 


open  to  the  public.  Thii  ii  in  accotdaace 
with  section  ici(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appendix  2, 4ft  CFR  11.9(B)(a),  and  41 
CFR31&(IOi(dV 

Anyone  wrieUng  to  obtain  iaionnation 
regarding  this  meeting  shoold  contact 
Mr.  Barry  N.  Flaer,  Contract  Liaison 
Officer,  Agency  for  Health  Care  Policy 
Old  Research,  Room  18-15,  Parklawn 
Buflding.  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  Telephone  (301)  443- 
5600. 

The  agenda  is  subject  to  change  as 
priorities  dictate. 

Dated:  August  90, 1990. 
J.  Jairett  Clinton,  | 

Acting  Adrrrinistntor,  Assistant  Strrgeon 
Gemrol. 

[FR  Doc.  90-20883  Filed  B-5-90;  8:45  am] 
ilUJNQ  COOC  4MM»-M 


Gastroenteritis  Patient  Outcomes 
nssaarch  Advisory  CommittM; 
MssMng 

In  accordance  with  tection  lOf  a)  of 
the  Federal  Adviaory  Committee  Act  (5 
U.S.C  Appendix  2),  announcement  is 
made  of  the  folkni^  advisory 
committee  scheduled  to  meet  during  die 
mondi  of  September  1990: 

Name:  Gastroenteritis  Patient 
Outcomes  Research  Advisory 
Committee. 

Date  and  Time:  Sepieeabet  14, 1990, 9 
a.m. 

Place:  Parldenrn  Btniding,  Potomac 
Conference  Room,  5600  Rshers  Lane, 
Rocicville,  Maryland. 

Meeting  will  be  closed  to  the  public. 

Puipose:  The  Committee's  charge  is  to 
provide  technical  review  and  evaluation 
of  contract  [iroposals  concerned  with 
pediatric  gastroenteritis  patient 
outcomes  research. 

Agenda:  The  session  will  be  devoted 
to  the  technical  review  and  evaluation 
of  contracts  submitted  in  response  to  the 
Request  for  Proposals  entitled 
"Gastroenteritis  Patient  Outcomes 
Reaearch."  Because  the  Committee's 
meetings  deal  with  proposed  research 
contracts  involving  confidential 
proprietary  information  and  personal 
information  concerning  individual 
research  staff  members,  informatioa 
exempt  from  oaandatory  disclosure,  and 
in  Older  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference 
with  Committee  and  Department 
operations,  these  meetings  will  not  be 
open  to  the  public.  Thi*  is  in  accordance 
with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  USXl. 
Appendix  2. 45  CFR  Section  11.5(a)(e), 
and  41  CFR  »l».604(d). 


Anyone  wishing  to  obtain  infonnation 
regarding  this  meeting  should  contact 
Mr.  Barry  N.  Flaer.  Contract  Liaison 
Officer.  Agency  tot  Health  Care  Poliqr 
and  Research.  Room  18-15.  Parklawn 
Building.  5800  Fitken  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
5690. 

The  agenda  is  subject  to  change  as 
priorities  dictate. 

Dated:  August  30, 1990. 
J.  Jairen  CUntoo. 

Acting  Administrator.  Assistant  Surgeon 
Geaeral. 

[FR  Doc.  90-20884  Filed  9-5-90;  8:45  am] 
BUJNG  CODE  41S0-S0-M 


Food  and  Drag  AdniiiiistfaBon 
Consumer  Participatton;  Opan  Meeting 

AOCNCV:  Food  and  Drug  Administration. 
ACTfON:  Notice. 


Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  MINNEAPOLIS  DISTRICT 
OFFICE,  chaired  by  Donald  Aird. 
Consumer  Affairs  Officer.  Hie  topic  to 
be  discussed  is  food  labeling  proposals. 
DATfC  Monday,  September  24. 1990. 7 
p.m.  to  9  p.m. 

ADBHtSSMc  International  Diabetes 
Center,  5000  West  38th  St.  St.  Louis 
Park,  MN  55410. 

FOR  nnmiER  mromiATiON  contact: 
Donald  W.  Aird,  Jr.,  Consumer  Affairs 
Offuer,  Food  and  Drug  Administration, 
240  Henaepin  Ave.,  Minneapolis,  MN 
55401,  n2-334-4100. 
SUPTLIMeNTARV  IMFOWWATIOtl:  The 
purpose  of  ^s  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
ofBcials,  to  identify  and  set  priorities  for 
current  and  future  Iraalth  concerns,  to 
enhance  relationships  tietween  k>cal 
consemers  and  FDA's  district  offices, 
and  to  contribote  to  the  agency's 
poHcymaidng  decisions  on  vital  issues. 

Dated:  August  30, 1990 
Alan  L.  Haetfang. 

Acting  Associate  Commissioner  for 
Rtguhtory  Affairs. 
[FR  Doc.  9(V-20S22  Filed  »-5-g0: 8:45  am] 

MLUNQ  COOK  41«0-01-« 


DEPARTMENT  OF  HbU«MQ  AND 
URBAN  DCVELOPMEirr 

(DeclntNe.l*-fl0-»142] 

Submisslan  of  Proposed  Iwiorwatiow 
Colloetiosi  10  OMB 

:  Office  of  Administration.  HUD. 


summary:  The  proposed  infermatioB 
collection  requirement  described  belew 
has  been  submitted  to  (he  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AODMMCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
die  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs,  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20603. 
POR  RIRTHCR  INFORMATION  CORTACr. 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.a  chapter  35). 

The  Notice  hsts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  cdlect  the 
information;  (3)  ttie  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  die  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
propose];  (8)  how  frequently  injformation 
submissions  will  be  required;  (7)  an 
estimate  (rf  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
re^wndents,  frequency  of  response,  end 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proiMsal  and  of  the  QMS  Desk  Officer 
for  the  Department. 

Authority:  Section  3S07  of  the  Papwweik 
Reduction  Act  44  U.SXl  3667;  sectioa  7{d)  ti 
the  DepartoMot  of  Housing  and  Urban 
Development  Act  42  VSJC  3S3S{di. 

Dated:  August  28, 188a 

JohnT.Mapkgr. 

Director.  Information  Micy  atidManagtment 

Division. 

PropoMoL  Request  Voochcr  for  Grant 
Payment  Request  Voucher  for  Homeless 
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Grant  Payment,  LOCCS  Voice  Response 
Access  Authorization. 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  These 
forms  will  be  used  by  recipients  to 
request  payments  of  grant  funds  or  to 


designate  the  appropriate  offlcials  who 
can  have  access  to  die  Department's 
voice  activated  payment  system.  The 
information  on  these  forms,  will  be  used 
as  an  internal  control  mechanism  to 
safeguard  Federal  funds  and  to  improve 
the  payment  process  for  recipients. 


Form  Number  HlJl>-27053. 27053-A. 
27054. 

Respondents:  State  or  local 
governments  and  non-profit  institutions. 
Frequency  of  Submission:  Other. 
Reporting  Burden: 


NuiTlblH  of 

respondents 


Frequency  o( 
response 


Hours  per 


Burden 
hours 


Forms 

HUD-27053 

HUD-Z7053-A.. 
HUD-Z7054..„. 


1,200 
800 

2,000 


Total  Estimated  Burden  Hours:  41,133. 

Status:  New. 

Contact-  Mary  Ellen  Firor,  HUD,  (202) 
706-1200,  Scott  Jacobs.  0MB,  (202)  395- 
6880. 
[FR  Doc.  90-20878  FUed  9-5-60;  8:45  am] 

SMXim  COOE  421(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NV-930-0»-4333-11:  NV5-90-28] 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  in  ttw  Las  Vegas  and 
Battle  Mountain  Districts  for 
Management  of  ttie  Pahrump  Station 
Nevada  500  Off -Highway  Velilcie 
(OHV)Race 

action:  Temporary  closure  of  certain 
Public  Lands  in  the  Clark.  Nye,  and 
Esmeralda  Counties,  Nevada,  on  and 
adjacent  to  the  Nevada  500  race  course, 
from  September  1. 1990  throu^ 
September  8, 1990.  Access  will  be 
limited  to  race  officials,  entrants,  law- 
enforcement  and  emergency  personnel, 
licensed  permittees  and  ri^t-of-way 
grantees. 

WPHMmontkin  mrowauTiON;  Certain 
public  lands  in  the  Las  Vegas  and  Battle 
Mountain  Districts,  Clark,  Nye,  and 
Esmeralda  Counties,  Nevada  will  be 
temporarily  closed  to  pubUc  access  from 
0001  hours,  September  1. 1990,  to  0600 
hours,  September  9, 1990,  to  protect 
persons,  property,  and  public  land 
resources  on  and  adjacent  to  the  1990 
Nevada  500  OHV  race  course.  The  Las 
Vegas  District  Manager  is  the 
authorized  officer  for  the  Nevada  500 
OHV  race  and  permit  number  (NV5-90- 
28).  These  temporary  closures  and 
resbictions  are  made  pursuant  to  43 
CFR  part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 
and  washes  identified  as  the  1990 
Nevada  500  OHV  race  course. 


The  following  public  lands  restricted  or 
closed  are  described  as:  The  Pahrump  area; 
T.  20  S.,  R.  53  E.,  ail  of  sections  13.  and  14;  T. 
20  S..  R.  54  E.,  all  of  sections  3.  4,  7. 8, 9,  and 
18:  T.  19  S..  R.  54  E..  all  of  sections  18, 19,  20, 
25,  28,  27,  28.  29.  30,  34,  and  35:  T.  19  S..  R.  53 
E.,  all  of  sections  1,  2,  3. 4.  5, 11. 12. 13, 14,  23, 
and  24;  T.  18  S.,  R.  53  E.,  all  of  sections  6, 7, 
18, 19.  29.  30, 32.  33,  34,  and  35;  T.  18  S.,  R.  52 
E.,  all  of  sections  1,  and  12;  T.  17  S.,  R.  52  E, 
all  of  sections  4, 9, 16,  21.  26, 27,  28,  34, 35, 
and  36;  The  Amargosa  Valley  area,  T.  16  S., 
R.  52  E.,  all  of  sections  16, 19,  20,  21,  28,  and 
33;  T.  16  S.,  R.  51 E.,  all  of  sections  7. 16, 17, 

18. 21. 22. 23,  and  24:  T.  16.  R.  50  E,  all  of 
sections  6.  7. 8,  9, 10. 11. 12,  and  13;  T.  16  S.,  R. 
49  E..  all  of  sections  1,  2,  3. 4, 5, 9, 10, 11,  and 
12:  T.  15  S.,  R.  49  E..  all  of  sections  30,  31,  and 
32:  T.  15  S..  R.  48  E..  all  of  sections  3, 4, 9, 10, 

14. 15. 23. 24,  and  25:  T.  14  S.,  R.  48  E,  aU  of 
sections  19, 29, 3a  and  32:  T.  14  S.,  R.  47  E,  all 
of  sections  11, 13, 14, 15, 19,  21,  22,  24,  28,  29, 
30, 32,  and  33;  T.  14  S.,  R.  46  E,  all  of  sections 
11, 12, 13,  and  24;  T.  13  S.,  R.  47  E.  all  of 
sections  19, 3a  and  32:  T.  13  S.,  R.  46  E,  all  of 
sections  1, 2, 12, 13,  and  24;  T.  12  S.,  R.  46  E. 
all  of  sections  2. 3, 11, 12. 13, 23. 24, 28.  and 
35;  T.  11  S.,  R.  46  E,  all  of  sections  7, 12, 13, 
18, 19.  20.  24,  28,  28,  29,  30,  33.  34.  and  35;  T.  11 
S..  R.  47  E,  all  of  sections  1. 6, 7,  and  18;  The 
Sarcobatus  Flats  area,  T.  10  S.,  R.  46  E,  all  of 
sections  7, 18,  la  2a  27, 28, 30, 31, 32, 35,  and 
36;  T.  10  S.,  R.  45  E.  all  of  sections  1,  2, 12,  3a 
31,  32,  33,  34, 35.  and  36:  T.  10  S.,  R.  44  E,  all 
of  sections  2, 3. 11, 13, 14. 24,  and  25:  T.  9  S., 
R.  45  E,  all  of  sections  19, 20, 27. 2a  29, 30, 34, 
and  35;  T.  9  S.,  R.  44  E,  all  of  sections  5.  a  7, 
a  9,  la  14, 15, 17,  20.  21.  23,  24,  27,  2a  and  34: 
T.  8  S.,  R.  44  E,  all  of  sections  19.  30,  and  31: 
T.  8  S.,  R.  43  E.  all  of  sections  1.  2, 12, 13, 19, 
20, 21,  22,  23,  24,  25,  26. 27.  2a  29.  and  3a  T.  8 
S.,  R.  42  E,  all  of  sections  3, 4. 10, 11, 13, 14, 
and  24;  T.  7  S.,  R.  42  E,  all  of  sections  31,  and 
32:  T.  7  S.,  R.  41  Vt  E,  all  of  sections  33, 34, 35, 
and  3a  The  Lida  Valley  area,  T.  7  S.,  E  41 E, 
all  of  sections  2, 11, 14, 23, 24, 25, 2a  35,  and 
3a  T.  e  S.,  R.  41 E,  all  of  sections  2, 3, 4, 7,  a 
9,  la  17.  la  21. 27. 34.  and  35;  T.  5  S.,  R.  41  E, 
all  of  sections  23, 24, 25, 2a  and  35;  T.  7  S.,  R. 
43  E,  all  of  sections  4, 5,  a  a  9, 17, 20, 21, 27, 
2a  34,  and  35;  T.  6  S..  R.  43  E,  all  of  sections 
a  and  31:  T.  8  S.,  R.  42  E,  all  of  sections  1, 12, 
13, 24, 25,  and  3a  The  Goldfleld  area,  T.  5  S., 
R.  43  E,  all  of  sections  5,  a  7.  a  17,  la  19, 20, 
30,  and  31;  T.  4  S.,  R.  43  E,  all  of  sections  a  7, 
a  17,  la  la  20, 3a  and  31:  T.  3  S..  R.  43  E,  all 
of  sections  a  7,  la  19,  M,  and  31;  T.  3  S.,  R.  42 
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E.  all  of  sections  1.  and  2:  T.  2  S.,  R.  42  E,  all 
of  sections  2. 11, 14. 23,  26,  and  35;  The  Alkaei 
Lake  area,  T.  1  S.,  R.  42  E,  all  of  sections  1, 2, 
11, 14, 23, 26.  and  35;  The  Weepah  Hills  area, 
T.  1 S.,  R.  39  E,  all  of  sections  36:  T.  1  S..  R.  40 
E,  all  of  sections  4, 5,  a  9. 17, 19, 20, 30,  and 
31;  T.  1  N.,  R.  39  E,  all  of  sections  1, 12, 13, 23, 
24, 28, 27,  and  35;  T.  1  N.,  R.  40  E,  all  of 
sections  1, 3, 4, 5, 7,  la  11, 12,  la  and  19;  T.  2 
N.,  R.  40  E,  all  of  sections  32,  and  33;  T.  1 N., 
R.  41  E,  all  of  sections  4, 5,  and  a  T.  1  N.,  R. 
42  E,  all  of  sections  25,  and  3a  T.  1 N.,  R.  43., 
all  of  sections  5.  a  17, 19,  20,  and  3a  T.  2  N., 
R.  43  E.  all  of  sections  30,  31,  and  32:  T.  2  N., 
R.  42  E,  all  of  sections  1,  a  9, 10, 11, 12, 13, 14, 
15,  la  17,  la  24.  25,  and  3a  T.  2  N.,  R.  41  E, 
all  of  sections  13, 23, 24, 2a  27, 33,  and  34; 
The  Palmetto  Mountains  area,  T.  5  S.,  R.  41  E., 
all  of  sections  2, 6, 10, 11, 14,  and  15:  T.  4  S., 
R.  41 E,  all  of  sections  29, 31, 32,  and  33:  T.  4 
S.,  R.  40V^  E,  all  of  sections  31, 32,  and  33;  T. 
4  S.,  E  40  E,  all  of  sections  24, 25,  and  36;  The 
Clayton  area,  T.  3  S.,  R.  40  E,  all  of  sections 
19,  29,  30.  and  32:  T.  3  S..  R.  39  E,  all  of 
sections  2. 4,  a  9, 11. 12, 13, 17, 19, 20, 24,  and 
3a  The  Silver  Peak  Range  area,  T.  2  S.,  R.  39 
S.,  all  of  sections  2,  la  11. 15, 19,  20,  21,  22,  27, 
2a  29, 33,  34,  and  35:  T.  2  S.,  R.  38  E,  all  of 
sections  4, 5,  a  9, 10, 13, 14, 15,  and  24:  T.  2  S., 
R.  37  E,  all  of  sections  1,  and  2:  T.  1  S.,  R.  37 
E,  all  of  sections  19, 27, 28, 29, 3a  34,  and  35; 
T.  2  S.,  R.  36  E,  all  of  sections  5, 7,  a  and  la 
T.  2  S.,  R.  35  E,  all  of  sections  13,  24, 25,  35, 
and  3a  T.  3  S.,  R.  35  E.  all  of  sections  2, 11, 
14, 15, 22,  23,  26,  35,  and  36;  T.  4  S.,  R.  35  E, 
all  of  sections  1;  T.  4  S.,  E  36  E,  all  of 
sections  4,  5,  a  7,  a  9,  W,  15,  la  22,  23, 24, 2a 
and  27;  T.  4  S.,  R.  37  E,  all  of  sections  4, 5,  a 
9,  la  19, 20,  and  21;  T.  3  S.,  R.  37  E.  all  of 
sections  15,  la  17.  20,  21,  2Z  23,  24,  25,  28,  32, 
and  33;  T.  3  S.,  R.  38  E,  all  of  sections  25, 30, 
32, 35,  and  3a  T.  4  S.,  R.  38  E,  all  of  sections 
2, 4, 5,  a  la  and  11. 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark.  Nye  and 
Esmeralda  Coimties.  Nevada.  A  map 
showing  speciHc  areas  closed  to  public 
access  is  available  from  the  following 
BLM  offices:  the  Las  Vegas  District 
Office.  4765  Vegas  Drive.  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  (702) 
647-5000.  and  the  Battle  Mountain 
District.  Tonopah  Resource  Area  Office. 
Bldg..  102  Old  Radar  Base.  P.O.  Box  911. 
Tonopah.  Nevada  89049.  (702)  482-6214. 


Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Dated:  August  27, 199a 
BenF.Colliiifl, 

District  Manager,  Las  Vegas  District 
[FR  Doc.  90-20929  Filed  9-5-90;  8:45  am] 
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Hsh  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972 
as  amended  (16  U.S.C.  1361  etseq.),  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

File  No.  PRT-7B1849 

Applicant 

Name:  Chicago  Zoological  Society, 

Brookfield  Zoo 
Address:  3300  Golf  Road,  Brookfield,  IL 

60513 
Type  of  Permit  ScientiHc  Research/ 

Display 
Name  and  Number  of  Animals:  Walrus 

Odobenus  roamarus  8  animals 
Summary  of  Activity  to  be  Authorized: 
The  applicant  proposes  to  import 
these  animals  on  loan  from  the 
Moscow  Zoo  as  part  of  a  cooperative 
effort  between  the  two  zoos.  The 
salvaged,  orphaned  juveniles  will  be 
loaned  to  Brookfield  Zoo  for  public 
display,  captive-breeding,  and 
research.  Brookfield  Zoo  in  return  will 
aid  the  Moscow  Zoo  with  renovation 
of  their  mammal  facility. 
Source  of  Marine  Mammals  for 
Research /Public  Display:  the  Moscow 
Zoo,  Moscow,  USSR 
Period  of  Activity:  September  1990  to 
September  1991 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Mangement  Authority  is 
fowarding  copies  of  this  appHcation  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA),  4401  N.  Fairfax  Drive, 
Room  432,  Arhngton.  VA  22203,  within 
30  days  of  the  publication  of  this  notice. 

Anyone  requesting  a  hearing  should 
give  specific  reasons  why  a  hearing 
would  be  appropriate.  The  holding  of 


such  hearing  is  at  the  discretion  of  the 
Director. 

Documents  submitted  in  connections 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  at  4401  N.  Fairfax 
Drive,  Room  432,  Arlington.  VA  22203. 

Dated:  August  31, 1990. 
KuenWiilMm. 

Acting  Chief.  Branch  ofPermitB,  Office  of 
Management  Authority. 
[FR  Doc.  90-20973  Filed  9-5-9a  a45  am] 
■ILUNQ  CODE  4310-SS-ll 


National  Parte  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seasliore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PST)  on  Thursday.  October  4, 1990,  at 
the  Tamalpais  High  School.  Mill  Valley, 
California.  The  Advisory  Commission 
was  established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on  problems 
pertinent  to  the  National  Park  Service 
systems  in  Marin,  San  Francisco  and 
San  Mateo  Counties.  Members  of  the 
Commission  are  as  follows: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer.  Vice  Chair 
Mr.  Ernest  Ayala 
Dr.  Howard  Cogswell 
Brig.  Gen.  John  Crowley,  USA  (ret) 
Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  U 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 

The  main  agenda  item  at  this  public 
meeting  will  be  public  response  to  the 
Environmental  Assessment  of  the 
proposed  Mill  Valley  Long  Range  Radar 
on  Mount  Tamalpais  prepared  by  the 
Federal  Aviation  Administration.  As 
required  under  the  National 
Environment  Protection  Act  (NEPA),  a 
Notice  of  Availability  of  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  have  been  issued  in 
the  Federal  Register  by  the  Department 


of  Transportation.  Federal  Aviation 
Administration. 

The  Federal  Aviation  Administration 
proposes  to  modify  an  existing  site  on 
Mount  Tamalpais,  within  the  boundaries 
of  the  Golden  Gate  National  Recreation 
Area,  by  elimination  of  one  of  two 
existing  radomes  with  a  new  single 
radome.  The  single  radome  will  be  the 
same  size,  but  may  be  painted  with  a 
more  environmentally  suitable  color 
than  the  color  of  the  two  existing  domes. 

As  part  of  the  project  the  overall 
development  footprint  of  the  site  will  be 
reduced  by  two-thirds  and  re-fenced  so 
that  areas  of  the  existing  site  that  are  no 
longer  needed  can  be  revegetated  with 
native  plant  species. 

The  proposed  action  will  consolidate 
existing  equipment  and  structures  on- 
site.  Radar  equipment  currentiy  located 
on  Middle  Peak  will  also  be  removed 
and  consolidated  into  the  modiHed 
facility. 

Under  Public  Uw  95-625,  Sec.  317  (b) 
for  the  Golden  Gate  National  Recreation 
Area,  a  public  hearing  is  required  for 
this  project.  The  meeting  is  a  joint 
meeting  with  the  Marin  Municipal 
Water  District. 

Also  included  at  this  meeting  will  be 
Superintendent's  Report. 

This  meeting  is  open  to  the  public. 
Persons  wishing  to  receive  a  copy  of  the 
Environmental  Assessment  of  the  Mill 
Valley  Long  Range  Radar  on  Mount 
Tamalpais  should  write  to  FAA— 
Western  Pacific  Region,  P.O.  Box  92007, 
WWPC,  Los  Angeles,  California  90009. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  is  available 
after  October  26, 1990.  For  copies  of  the 
minutes  contact  the  Office  of  the  Staff 
Assistant.  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123. 

Dated:  August  29. 1990. 
Stanley  T.  Albright, 
Regionai  Director,  Western  Region. 
[FR  Doc.  90-20917  Filed  9-5-9a  a45  am] 

WLUNO  CODE  4310-70-4I 

Delaware  and  Letiigl)  Navigation  Canal 
National  Heritage  Corridor 

agency:  National  Park  Service: 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 

action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
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Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Coinraission. 
DATO:  September  21. 1990. 

MCLIMBIT  «CATM«  IKSCHCOULt  DATC 
None. 

MXMnaiS:  Bethlehem  City  Library, 
Second  floor  Conference  room,  10  East 
Church  Street,  Bethlehem,  PA. 
FOK  ramWI  MrORMATION  CONTACTt 
Deirdre  Gibson,  Division  of  Park  and 
Resource  Planning,  Mid-Atlantic 
Regional  Office.  National  Park  Service, 
260  Custom  House.  200  Chestnut  Street, 
Philadelphia,  PA  19106, 215-597-6486. 
sumnmrrARV  inrmmatkmi:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  involves 
discuteion  of  goals  for  the  Commission 
and  election  of  officers. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  National  Park  Service, 
Mid-Atlantic  Regional  Office,  Division 
of  Park  and  Resource  Planning,  260 
Custom  House.  200  Chestnut  Street, 
Philadelphia,  PA,  19106,  attention: 
Deirdre  Gibson. 

Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  above-named 
addresA 

Anthwy  M.  CoriMMte, 
Associate  Dinctorfor  Planning  and 
Development 

(FR  Doa  90-20825  Filed  9-5-gO;  8:45  am] 


INTERNATIONAL  TRADE 


[InvwUgatlon  Na  337-TA-312] 
Certain  Dynamic  Random 


llamorlaa.ComponantaTharaof,and 
Producta  Containing  Same; 
Commlaalon  Datarmlnation  Not  To 


TarmlnatinQ  bivaallgation  on  ttia 
of  a  Settlement  Agreement 

MBtcr.  U.S.  International  Trade 

Commission. 

action:  Notice. 


Connnission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  on  the 
basis  of  a  settlement  agreement. 

FOa  RlirTHCR  rnHNONATION  CONTACT: 

Stephen  A.  McLaughlin,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1095. 

aUPPLEMENTARY  INFORMATION:  On  July 
18, 1990,  the  parties  in  the  investigation 
filed  a  renewed  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agreement  On  July  31, 
1990,  the  presiding  AL]  issued  an  ID 
(Order  No.  5)  terminating  the 
investigation  m  the  basis  of  the 
settlement  agreement.  No  petitions  for 
review,  or  agency  or  public  comments 
were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  Commission 
interim  rule  210.53(h),  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a jn.  to  5:15  p jn.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
WashingtcHi,  DC  20436.  telephone  202- 
252-lOOa  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  CommiBsioa  ^ 

Issued:  August  29, 1990. 
Kenneth  R.  Maaoo. 
Secretary. 
(PR  Doc  90-20914  Filed  9-5-90;  8:45  am] 

BtLLNM  CODE  TOSMn-M 


STATES  INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigaticn  No.  337-TA-228  (Advisory 
Opinion  Proceeding)] 

Certain  Fan*  With  BrusMeaa  DC 
Motors;  Division  Not  To  Raviaw  Initiai 
Advisory  Opinion,  To  Affirm 
Racommawdad  Datarmlnation.  and  To 
Deny  Motion  To  Amend  a  Petition  for 
Advisory  Opinion 

AOENcr.  U.S.  International  Trade 

Commission. 

ACnoN:  Notice. 


UMI 


:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 


:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  (1)  not  to 
review  an  initial  advisory  ophiioa 


(Order  No.  6)  issued  in  the  above- 
captioned  proceeding  by  the  presiding 
adounistrative  law  jodge  {AL})  on  July 
19, 1990,  (2)  to  affirm  a  recommended 
determination  (RD)  (Order  No.  9).  issued 
by  the  ALJ  on  the  same  day,  suspending 
the  remainder  of  the  advisory  opinion 
proceeding  pending  the  outcome  of  a 
trial  in  federal  district  court,  and  (3)  to 
deny,  without  prejudice,  a  motion  to 
amend  the  petition  for  an  CHlvisory 
opinion  proceeding  to  add  a  forth  type 
of  fan. 

PON  FURnNm  avoRsuTiON  contact: 

Calvin  Cobb,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-252-1103. 

SUPPLEMENTARY  INFORMATION;  This 
action  is  taken  under  the  authority  of 
sections  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  interim 
rule  211.54(b)  (19  CFR  211.54(b)). 

In  the  original  investigation,  die 
presiding  ALJ  issued  an  initial 
determination  (ID)  finding  that  certain 
claims  of  the  patent  in  controversy  (U.S. 
Letters  Patent  4,494,028)  were  invalid  as 
anticipated  or  obvious,  but  that  if  those 
claims  had  been  valid,  then  complainant 
Rotron,  Inc.  (now  Comair  Rotron)  would 
have  established  a  violation  of  section 
337  by  respondents  Matsushita  Electric 
Industrial  Co.,  Ltd.  and  Matsushita 
Electric  Corp.  of  America  (collectively 
Matsushita).  The  Commission  reviewed 
and  affirmed  the  ID's  findings  that  clams 
2-4, 7,  and  9-12  of  the  patent  in 
controversy  were  invalid  as  obvious, 
and  determined  not  to  review  the 
remaining  findings  of  the  ID. 

In  Rotron.  Inc.  v.  U.SJ.  T.C..  845  F.2d 
1034  (Fed.  Cir.  1988).  die  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  reversed 
the  Commission's  finding  of  patent 
invalidity  respecting  claims  3  and  9-12 
of  the  patent  in  controversy  and,  in  light 
of  the  Commission's  other  findings, 
found  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  as  a  matter  of  law. 
The  Federal  Circuit  remanded  the 
investigation  to  the  Commission  for 
appropriate  further  proceedings. 

On  August  30, 1988,  the  Commission 
issued  a  limited  exclusion  order 
prohibiting  the  importation  into  the 
United  States  of  infringing  brushless  DC 
motors  and  fans  with  infringing 
brushless  DC  motors  manufactured 
abroad  by  or  on  behalf  of  Matsushita 
Electric  Industrial  Company,  Ltd..  or  any 
related  entity,  except  under  license  from 
the  patent  owner. 

On  February  15. 1990,  a  petition  for 
institution  of  an  advisory  opinion 
proceeding  or.  in  the  alternative,  for 
modification  of  the  limited  exclusion 
order  was  filed  with  the  Commission  on 


behalf  of  Matsushita.  The  petition 
requested  advice  as  to  whether  three 
types  of  fans  with  brushless  DC 
motors— Two-Piece  MEI  Fans,  Axially 
Magnetized  MEI  Fans,  and  Reluctance 
Type  MEI  Fans^nfringe  the  patent  in 
controversy.  On  May  15, 1990,  the 
Commission  ordered  institution  of  an 
advisory  opinion  proceeding. 

On  July  19, 1990,  the  presiding  ALJ 
issued  Order  No.  8,  based  on  the 
agreement  of  all  the  parties,  that  one  of 
the  three  types  of  fans  in  issue,  the 
reluctance  type  MEI  fan,  does  not 
infringe  the  '026  patent  and  may  be 
imported  into  the  United  States  without 
violating  the  Commission's  limited 
exclusion  order  issued  at  the  conclusion 
of  the  orignal  investigation.  On  the  same 
day,  pursuant  to  a  motion  by 
complainant  Comair  Rotron,  the  ALJ 
issued  an  RD  (Order  No  9]  suspending 
the  advisory  opinion  proceeding  with 
respect  to  the  remaining  two  types  of 
fans,  axially-magnetized  and  two-piece 
MEI  fans,  pending  the  outcome  of  a  trial 
in  the  U.S.  District  Court  for  the  District 
of  New  Jersery  scheduled  to  begin  on 
November  13, 1990. 

On  July  31, 1990,  Matsushita  filed  a 
petition  requesting  the  Commission  to 
review  the  RD.  On  August  6, 1990, 
Rotron  filed  an  opposition  to  that 
petition.  The  last  remaining  party  to  the 
advisory  opinion  proceeding,  the 
Commission's  Office  of  Unfair  Import 
Investigations,  filed  its  response  to 
Matsushita's  petition  on  August  7.  In  the 
past,  to  assist  it  in  final  disposition  of 
RDs  the  Commission  has  requested  that 
the  parties  file  exceptions  to  the  RD  as 
well  as  alternative  findings  of  fact  and 
conclusions  of  law.  While  there  is  no 
provision  in  the  Commission's  rules  for 
filing  a  petition  for  review  of  an  RD,  in 
light  of  the  fact  that  a  petition  has  been 
filed,  and  the  other  parties  have 
responded  to  it,  the  Commission  has 
decided  not  to  request  that  the  parties 
file  exceptions  and  alternative  findings 
and  conclusions,  and  instead  has 
considered  thf  petition  and  responses 
thereto.  j  I 

Also  on  July  Bl,  1990,  Matsushita  filed 
a  motion  to  amend  its  February  15, 1990 
petition  to  add  a  fourth  type  of  fan,  the 
separately  magentized  MEI  fan.  On 
August  9, 1990,  complainant  Comair 
Rotron  filed  its  opposition  to  the  motion. 
On  August  10. 199a  the  Office  of  Unfair 
Import  Investigations  filed  an  opposition 
to  the  motion. 

Copies  of  the  Commission's  order  and 
all  other  nonconfidential  docimients 
filed  in  connection  with  this  proceeding 
are  available  for  public  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S,  International  Trade 


Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000.  Hearing  impaired  individuals 
are  advised  that  information  regarding 
this  proceeding  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  at  202-252-1810. 

By  order  of  the  Conunission. 

Issued:  August  27, 1990. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  90-20916  Filed  ft-5-flO;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  Nos.  TA-S03(a)-21  and  332-295] 

President's  List  of  Articiaa  Which  May 
Ba  Daaignatad  Modifiad  aa  Eligibia 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Praferancaa 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  hearing. 

SUMMARY:  On  August  22, 1990.  the 
Commission  received  a  request  from  the 
U.S.  Trade  Representative  (USTR) 
requesting  certain  Commission  advice 
under  sections  131,  503,  and  504  of  the 
Trade  Act  of  1974  and  section  332(g)  of 
the  Tariff  Act  of  1930.  Following  receipt 
of  that  request,  the  Commission 
instituted  investigation  Nos.  TA-503(a)- 
21  and  332-295  in  order  to: 

(1)  Provide  advice,  pursuant  to  sections 
131(b)  and  503(a)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2151(b)  and  2463(a)).  with  respect  to 
each  article  listed  in  Part  A  of  the  attached 
Annex,  as  to  the  probable  economic  effect  on 
U.S.  industries  producing  like  or  directly 
competitive  articles  and  on  consumers  of  the 
elimination  of  U.S.  import  duties  under  the 
Generalized  System  of  Preferences  (GSP); 

(2)  Provide  advice  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))- 

(a)  As  to  the  probable  economic  effect  on 
domestic  industries  producing  like  or  directly 
competitive  articles  and  on  consumers  of  the 
removal  of  the  articles  listed  in  Part  B  of  the 
attached  Annex  from  eligibility  for  duty-free 
treatment  under  the  GSP: 

(b)  In  accordance  with  section 
504(c)(3)(A)(i)  of  the  Trade  Act  of  1974  as  to 
the  probable  economic  effect  on  domestic 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers  of 
waiving  the  competitive  need  limits  for 
countries  specified  with  respect  to  the 
articles  listed  in  Part  C  of  the  attached 
Aimex: 

(c)  As  to  the  probable  economic  effect  on 
domestic  industries  producing  like  or  directly 
competitive  articles  and  on  consumers  of 
restoring  the  competitive  need  limits 


specified  in  secUon  S04(c)(l)  of  the  1974  Act 
for  Mexico  with  respect  to  articles  included 
under  HTS  subheadings  8414.59.80  and 
8507.go.4a  all  of  the  foregoing  articles  for 
which  Mexico  currendy  is  subject  to  the 
reduced  competitive  need  limits  specified  in 
section  504(c)(2)(B)  of  the  1974  Act  and 

(d)  In  accordance  with  section  S04(d)  of  the 
Trade  act  of  1974,  which  exempts  from  one  of 
the  competitive  need  limits  in  section  504(c) 
of  the  Trade  Act  of  1974  articles  for  which  no 
like  or  directly  competitive  article  was  being 
produced  in  the  United  States  on  January  3, 
1985,  with  respect  to  whether  products  like  or 
directly  competitive  with  the  articles  in  Part 
A  of  the  attached  Annex  were  being 
produced  in  the  United  States  on  January  3, 
1985. 

In  providing  its  advice  under  (1).  the 
Commission  will  assume,  as  requested 
by  USTR,  that  the  benefits  of  the  GSP 
would  not  apply  to  imports  that  would 
be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section  504(c)(1) 
of  the  Trade  Act  of  1974  (except  as 
noted  for  Mexico  with  respect  to  articles 
included  under  HTS  subheadings 
0710.80.95  (pt.),  0710.80.9530,  2917.37,0a 
and  7901.11.00  and  for  Poland  with 
respect  to  articles  included  tmder  HTS 
subheading  1602.41.20). 

EFFECnvE  date:  As  requested  by  USTR, 
the  Commission  will  seek  to  provide  its 
advice  not  later  than  November  30, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Agricultural  products,  Mr.  CJ3. 
Stahmer  (202-252-1321), 

(2)  Textiles  and  apparel,  Ms.  Linda 
Shelton  (202-252-1467), 

(3)  Chemical  products,  Ms.  Cynthia 
Trainor  (202-252-1354), 

(4)  Minerals  and  metals,  Mr.  James 
Luke  (202-252-1426), 

(5)  Machinery  and  equipment,  Mr. 
John  Cutchin  (202-252-1396), 

(6)  General  manufactures,  Mr.  Ruben 
MoUer  (202-252-1495), 

(7)  Services  and  electronic  technology, 
Mr.  Thomas  Sherman  (202-252-1389). 

All  of  the  above  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-252-1091. 

BACKOROUND:  The  letter  bom  die  USTR 
provided  the  following  by  way  of 
backgroimd: 

The  Trade  Policy  Staff  Committee 
(TPSC)  announced  in  the  Federal 
RfB^ster  on  August  24, 1990,  die 
acceptance  of  product  petitions  for 
modification  of  the  Generalized  System 
of  Preferences  (GSP)  received  as  part  of 
the  1990  annual  review.  Modifications  to 
die  GSP  which  may  result  from  diis 
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review  will  be  announced  in  early  1991, 
and  become  efiectire  July  1, 1991. 

MMUC  HEiMHNO:  A  public  hearing  in 
connection  with  the  investigation  will  be 
held  in  the  Commission  Hearing  room, 
500  E  Street  SW..  Washington.  DC  20436. 
beginning  at  9:30  a.m.  on  October  2, 
1990,  and  continuing  as  required  on 
October  3  and  4.  All  persons  shall  have 
the  right  to  appear  by  counsel  or  in 
person,  to  present  information,  and  to  be 
heard.  Persons  wishing  to  appear  at  the 
public  hearing  should  Hie  requests  to 
appear  and  should  file  prehearing  briefs 
(original  and  14  copies)  with  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  St.  SW., 
Washington.  DC  20436,  not  later  than 
the  close  of  business  on  September  21. 
1990.  Posthearing  briefs  must  be  Hied  by 
October  11. 199a 

WRrrrcN  submissions:  In  lieu  of  or  in 
addition  to  appearance  at  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  October  11, 1990. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  mariced 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  2Xn.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington.  DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202-252-1810). 

By  order  of  the  Commission. 
Issued:  August  28, 199a 
Kenneth  R.  Meson, 

Secretary. 

Annex  I  (HTS  Subheadings)* 

A.  Petitions  to  add  products  to  the  list 
of  eligible  articles  for  the  Generalized 
System  of  Preferences. 


0202^020 

OnO*).95(pt) 

0203.22.10 

0710*08630 

ii7ioaoa64o 

OWSJOiaOtpt) 

oao7.iafio 

0406.903040 

ia02.41.20 

OTOIAUnipt) 

Kia2;42J0 

071030110 

ieoe.4020 

1702.30.40 

2924.29.45(|lt) 

2003.1000 

zassjois 

2007.9006 

2929.1OS0(pt) 

2007.99.10 

2934.20.4atpt) 

2007.99J0 

320Sj0O.1O(pt( 

2007.99.2S 

aeosAxao 

2204.21.4010 

3823.902a(p<) 

2204.21.4045 

3906.90.50 

2204.21.8060 

5606.90.2010 

2206.90.50 

6204.3g.40(p() 

2901.10.20(pl) 

6204.49.a0(pli 

2903.61.10 

6911.10.41 

2903.61.30 

B911.104S 

2903.60.50(pt) 

6912.00.41 

2904.90.10(pt) 

7013.21.50 

2904.90.4S(pt) 

7013.31.50 

2907.29.50(pl) 

701351.50 

29«7.29.50(pl) 

7202.11.50 

2g06.10.30(pt) 

7202.92.00 

2908.90.10|pt) 

7318.15.80(pt) 

2916.39.10)pt) 

7801.1000 

2916.39.30(pt) 

7801.99.90 

29ie.39.50(pt) 

7901.11.00 

2917.37.00 

7901.12.50 

2921.42.50(pl) 

8111.00.45 

2921.42.S0(p<) 

8533.1000 

2921.43.50(pl) 

8703.ia00(pl) 

2922.42.10 

8714.92.50 

2924.29.45(p«) 

960010.00 

B.  Petitions  to  remove  products  from 

the  list  of  eligible  articles  for  the 

Generalized  System  of  Preferences. 

200S.9O5S10 

8481.80.90(pt) 

2843.21.00 

8481  90.10(pt) 

2916.39.15 

84«1.90.90(pt) 

3817.10.00(pl) 

85ie.9O60|pt) 

8481.80.10(pt) 

C.  Petitions  for  waiver  of  competitive 

need  limit  for  a  product  on  the  list  of 

eligible  products  for  the  Generalized 

System  of  Preference. 

0710.ea95(pt)  (Mexico) 

0710.80.9530  (Mexico) 

0802.90.15  (Mexico) 

0804.50.40  (Mexico) 

1602.41.20  (Poland) 

2005.20.0020  (Mexico) 

2529.2ZJ0O  (Mexico) 

283&92.00  (Mexico) 

2917.37.00  (Mexico) 

2935.00.31  (Yugoslavia) 

3907  .eOiW  (.Mexico) 

4015.11.00  (Malaysia) 

4409.ia40  (Mexico) 

4818.40.40  (Mexico) 

7202.11.10  (Mexico) 

7202.19.50  (Mexico) 

7901.11.00  (Mexico) 

8414.59.aO>  (Mexico) 

8416.ia00  (Mexico) 

841&21.00  (Mexico) 

8418.22.00  (Mexico) 

84ia2a.00  (Mexico) 

8418.30.00  (Mexico) 

8418.40.00  (Mexico) 

8475.20JX)  (Mexico) 

&5O4.10X)0  (Mexico) 

8504.32.00  (Mexico) 

8505.19.00  (Mexico) 

8507.90.40*  (Mexico) 

'  See  USTR  Ptimnt  tegbm  notice  of  Auguit  24. 
1980  |SS  FR  34878)  for  article  descriptions. 


*  Advice  U  alao  reqaetted  oi  reatoring  the 
compeliltve-need-limit.  specified  in  lection  504{c) 
(1)  of  the  Trade  Act  of  1974,  fo:  Mexico  with  respect 
to  (ITS  subheading  8414.50JO. 

*  Advice  it  alto  requested  on  reatoring  the 
competitive-need-ibnit.  spedHed  in  section  504(c) 
(1)  of  the  Trade  Act  of  1974.  for  Mexico  with  respect 
to  HTS  subheading  8507.90.40. 


8511.10.00  (Mexico) 

8517.10.00  (Malaysia) 

8520.20.00  (Malaysia)  . 

8527.11.11  (Malaysia) 

853&09.OO  (Mexico) 

8536.90.00  (Mexico) 

8544.30.00  (Mexico.  Philippines) 

8544.51.40  (Mexico) 

8708.70.80  (Mexico) 

8708.99.50  (Mexico) 

9401.90.10  (Mexico) 

9503.70.80  (Mexico) 

9503.90.60  (Mexico) 

|FR  Doc.  90-20915  Filed  9-5-flO;  8:45  am| 
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{Investigation  No.  337-TA-317] 

Certain  Internal  Mixing  Devices  atid 
Components  Thereof;  Designation  of 
Additional  Commission  Investigative 
Attorney 

Notice  is  hereby  given  that,  as  of  this 
date.  Kent  R.  Stevens,  Esq.  of  the  Office 
of  Unfair  Import  Investigations  will  be  a 
Commission  Investigative  Attorney  in 
the  above-cited  investigation  in  addition 
to  Linda  C.  Odom,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  August  30. 199a 

Office  of  Unfair  Import  Investigations,  SOQ 
E  Street.  SW..  Room  401  Washington.  D.C. 
2043S.  (202)  252-1560. 

Respectifiilly  submitted. 
Lynn  I.  Levine, 

Director,  U.S.  International  Trade 
Commission. 
(PR  Doc.  90-20911  Filed  9-5-90:  8:45  am] 

BILUNO  COK  7030-02-M 


[Inveetigathw  No.  337-TA-315] 

In  the  Matter  of  Certain  Plastic 
Encapsulated  Integrated  Circuits; 
Designation  of  Additional  Consnission 
Imrestigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
day,  Thomas  L  Jarvis,  Esq.,  of  the  Office 
of  Unfair  Import  Investigation  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  in  addition  to  Deborah  J. 
Kline,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Rej^er. 

Dated:  August  3a  isea 

Office  of  Unfair  Import  Investigations,  500 
E  Street.  SW..  Room  401.  Washington.  DC 
2043a  (202)  252-1560. 


Respectfully  tabmitted, 
Lyaa  L.  Levine. 

Director.  US,  Jalernational  Trade 

Commission, 

[FR  Doc.  90-20912  Filed  S-S-gO;  a'4S  am) 

BlUmO  COOC  7«2»<4»4I 

[InvesOgalfon  NO.  337-TA-302) 

Certain  SeH-lnflating  Mattresses; 
Designation  of  Commission 
Investigathre  Attorney 

Notice  is  hereby  given  that,  as  of  this 
day.  Thomas  L  ]arvis,  Esq.,  of  the  Office 
of  Unfair  Import  Investigation  is 
designated  as  the  Commission 
investigative  attorney  in  the  ancillary 
proceeding  in  the  above-cited 
investigation. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated-  August  29. 199a 

OfTice  of  Unfair  Import  investigations.  SOD 
E  Street,  SW..  Room  401.  Washington.  DC 
2043a  (202)  252-lS6a 

Respectfully  submitted, 

Lynn  L  Levioe, 

Director,  U.S.  Inlemational  Trade 
Commission. 

(FR  Doc  90-20913  Filed  S-5-00;  ft45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  31687] 

The  Beit  RaRway  of  Chicago; 
Exchange  of  Trades  Exemption  in 
Wabash  RaRrotd  Co7Norfolk  ft 
Western  Railway  COk 

agency:  Interstate  Commerce 
Commission. 

ACTKM:  Notice  of  exemption. 

summary:  The  Commissicm  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343-11345  the  exchange  of 
certain  tracks  and  property  of  The  Belt 
Railway  Company  of  Chicago  and 
Wabash  Raihroad  Company /Norfolk  & 
Western  Railway  Company  between 
Ada  Street.  Union  Avenue,  and  CWI 
Junction,  a  distance  of  approximately  1.0 
mile,  between  77th  and  Ada  Streets,  a 
distance  of  approximately  1.1  miles, 
and.  in  addition,  179  feet  West  of  Ada 
Street,  all  in  the  City  of  Chicago,  IL, 
subfect  to  standard  labor  protective 
conditions. 

DATES:  This  eifemption  will  be  effective 
on  October  6. 1990.  Petitions  to  slay 
must  be  filed  by  September  21, 1990,  and 
petitions  for  reconsideration  must  be 
filed  by  October  1. 1990. 


addresses:  Send  pleadings  referring  to 
Finance  Docket  No.  31687  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Conunerce 
Commission.  Washington,  DC  20423, 

and 

(2)  Petitioners'  representatives: 

R.  Allan  Wimbish.  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 
Woodrow  M.  Cunningham,  The  Belt 
Railway  Company  of  Chicago,  6000 
South  Central  Avenue,  Chicago.  IL 
6063a 
FOR  FURTHER  INFORMATION  CONTAClt 
Joseph  H.  Dettmar,  (202)  275-1721.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fiom:  Dynamic 
Concepts.  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-1357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.]  ^ 

Decided:  August  29, 199a 

By  the  Commission,  Chairman  Pliilbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Lamboley,  and  Emmett 
SidneyLSttkklaiid.lt.. 
Secretary. 

[PR  Doa  90-20970  Filed  S-5-flO;  8:45  am) 
SaiMS  COOC  IMS-Ot-« 


[Finance  Docket  No.  31642] 

Florkta  Central  Railroad  Co^  Lease 
and  Operation  Exemption 

AQENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Conunerce 
Commission  exempts  Florida  Central 
Railroad  Company  and  CSX 
Transportation,  Inc.,  from  the 
requirements  of  49  U.S.C  11343,  et  seq.. 
for  the  former  to  lease  from  the  latter 
and  to  operate  8.35  miles  of  rail  line 
between  milepost  806.30  at  Toronto,  FT. 
and  milepost  814.65  at  Orlando,  FL. 
subject  to  employee  protective 
conditions  imposed  in  Wilmington 
Term,  RR,  Inc-^Pur.  S'LeasO'-CSX 
Trottsp..  Inc.,  6 1.CC.  2d  799  (1990). 

DATES:  This  exemption  will  be  effective 
on  September  13, 1990.'  Petitions  for 
reconsideration  must  be  filed  by 
October  1, 1990. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31642  to: 


BEST  COPY  AVAILABLE 


(1)  Office  of  the  Secretary.  Case  Control 
ftvndi.  Interstate  Conunerce 
Commission,  Washington,  DC  20423. 

and 

(2)  Petitioner's  representativet: 
Robert  L  Calhoun,  suite  806, 1025 

Connectknit  Avenue.  NW., 
Washington,  DC  20036. 
Lawrence  H.  Richmond,  100  North 
Charies  Street,  Baltimore,  MD  21201. 

FOR  FURTMBI  INFORMATION  CONTACTS 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721]. 

SUFPLEMeiTARY  MFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision.  ¥vrite  to,  caO. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4957/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.J. 

Decided:  KagaaX  27, 19ea 

By  the  Commission.  Chaiiman  Philbin.  Vice 
Chairman  PhiUips,  Comraissiooers  Simmnns, 
Lamboley,  and  Emmett  Commisaioner 
Lamboley  dissented  in  part  with  a  separate 
expression. 

Sidney  L.  StricUaod,  {r^ 
Secretary. 

(FR  Doc.  90-20968  Filed  9-5-90;  ft45  am) 
MUNta  OOOC  70N-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrea 
Under  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
August  27. 1990,  a  proposed  Consent 
Decree  in  United  States  v.  Eljer 
Industries,  Inc.,  Civil  Action  No.  C87- 
2683Y,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  proposed  Consent 
Decree  requires  close  certain  areas 
containing  hazardous  wastes  at  its 
Salem,  Ohio  manufacturing  facility,  and 
to  pay  a  civil  penalty  of  $235,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Environmental  Enforcement 
Section.  Department  of  Justice.  P.O.  Box 
7611.  Ben  Franklin  Station.  Washington. 
DC  20044.  and  should  refer  to  United 
States  v.  Eljer  Industries,  Inc.,  D.J. 
reference  90-7-1-389. 
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The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio.  1404  East  Ninth  Street,  suite  500, 
Cleveland.  Ohio  44114-1748,  at  the 
Region  V  office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street,  NW.,  suite  600, 
Washington.  DC  20004, 202-347-7829.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $7.00  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library." 
Rkhaid  B.  Stawart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division.    ' 
(FR  Doc.  90-20927  Filed  9-5-90;  8:45  am] 
■UMQ  CODE  4410-01-M 


Notica  Of  Lodging  Of  Content  Decree 
Pursuant  to  ttie  Compreliensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Morton  Thiokol,  inc.. 
Civil  Action  No.  86-4800,  has  been 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey  on 
August  20, 1990.  The  proposed  consent 
decree  concerns  the  cleanup  of  two 
hazardous  waste  sites  known  as  the 
Spence  Farm  Site  and  the  Pijak  Farm 
Site,  which  are  located  in  Plumstead 
Township,  Ocean  County,  New  Jersey. 
The  proposed  consent  decree  requires 
defendant  to  perform  on-going 
monitoring  program  at  the  sites, 
implement  a  Habitat  Restoration  Plan, 
and  pay  certain  United  States 
Environmental  Protection  Agency  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington.  DC  20044,  and  should  refer 
to  United  States  v.  Morton  Thiokol,  Inc., 
D.J.  Ref.  90-11-3-114. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
Federal  Building.  970  Broad  Street,  room 
502,  Newark.  New  Jersey.  07102;  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 


New  York.  New  York  10278;  and  at  the 
Environmental  Enforcement  Section 
Document  Center.  1333  F  Street  NW., 
suite  600,  Washington,  DC  20004.  A  copy 
of  the  proposed  consent  decree  and 
attachments  can  be  obtained  in  person 
or  by  mail  from  the  Dociunent  Center.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $19.25  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Richaid  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 

Natural  Resources  Division. 

(FR  Doc.  90-20928  Filed  9-5-00: 8:45  am] 

BUXmO  COOC  4410-01-M 


Antitrust  Division 

National  Cooperative  Research  Notice; 
Industry  Cooperative  for  Ozone  Layer 
Protection,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Industry  Cooperative  for  Ozone  Layer 
Protection.  Inc.  ("ICOLP").  on  August  7, 
1990,  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  Hied 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  party  has 
become  a  member  of  ICOLP:  British 
Aerospace  Dynamics,  Precision 
Products,  PB 181,  Six  Hills  Way, 
Stevenage.  Hetfordshire  SGl  2DA, 
United  Kingdom.  Martin  Marietta  has 
been  deleted  from  ICOLP's  membership. 

In  addition,  the  address  for  obtaining 
information  concerning  ICOLP  has  been 
changed  to:  ICOLP,  1440  New  York 
Avenue,  NW.,  Suite  300,  Washington, 
DC  20005.  Telephone:  (202)  737-1419, 
Fax:  (202)  638-8565. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  ICOLP. 

On  March  13, 1990,  ICOLP  Tiled  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubhshed  a  notice  in  the  Federal 
Register  pursuant  to  6(b)  of  the  Act  on 
April  18. 1990  (55  FR  14493). 
loaeph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  20871  Filed  9-5-90:  8:45  am] 

COOC  4410-01-M 


National  Cooperatlva  Rasaarch  Notice; 
Intemational  Ptiarmacauticai  Aerosol 
Consortium  for  Toxicology  Testing 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Intemational  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  Testing 
("IPACT").  on  August  7. 1990,  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  joint 
venture  and  (2)  the  nature  and 
objectives  of  the  joint  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  protections  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  to  IPACT,  and  its  general 
area  of  planned  activity,  are  given 
below. 

The  parties  to  the  joint  venture  are: 
Boehringer  Ingelheim  GmbH;  CIBA- 
GEIGY  Limited;  Fisons  pic. 
Pharmaceutical  Division;  Merck  &  Co.. 
Inc.;  Minnesota  Mining  &  Manufacturing 
Company;  Rorer  Group;  Inc.;  and 
Sobering  Corporation. 

The  nature  of  the  planned  joint 
activity  is  to  engage  a  laboratory  or 
laboratories  to  conduct  inhalation 
toxicology  testing  of.  and  otherwise 
gather  toxicology  data  on. 
hydrofluoroalkane  134a  {"HFA-134a")  in 
connection  with  seeking  U.S.  and  foreign 
governmental  approval  of  HFA-134a  for 
use  as  a  propellant  in  pocket  size, 
metered  dose  inhalers  also  containing 
therapeutically  active  ingredients  useful 
in  treating  asthma  and  other  lung 
afflictions. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  90-20874  Filed  9-5-90:  8:45  am] 

BHJJNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Micltigan  Materials  and  Processing 
Institute 

Notice  is  hereby  given  that,  on  August 
7, 1990,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Michigan  Materials  and  Processing 
Institute  ("MMPI")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identity  of 
the  parties  to  the  venture  and  (2)  the 
nature  and  objectives  of  the  venture. 


The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identity  of 
the  parties  to  the  venture  and  its  general 
areas  of  planned  activity  are  given 
below: 

The  parties  to  the  ventiu«  are  MMPI 
and  its  members.  MMPI  is  a  Michigan 
non-proRt  membership  corporation,  with 
full  Members,  Associate  Members,  and 
University  Members.  Full  Members: 
Allied-SignsI  Corporation;  A.O.  Smith 
Corporation;  BASF  Corporation; 
Chrysler  Corporation;  Dow  Chemical 
Company  USA:  E.L  DuPont  de  Nemours 
ft  Co.,  Inc.:  Ford  Motor  Company; 
General  Motors  Corporation;  Mobay 
Corporation;  Owens-Coming  Fiberglas 
Corporation:  and  Shell  Development 
Company.  University  Members:  The 
University  of  Detroit;  Michigan  State 
University;  Michigan  Molecular 
Institute;  Michigan  Technological 
University.  Wayne  State  University;  and 
The  University  of  Michigan.  There  are 
currently  no  Associate  Members. 

The  general  purpose  of  the  venture  is 
to  conduct  sponsor,  fund,  direct  and 
otherwise  promote  the  research  and 
development  of  cost-effective  advanced 
uses  and  dnposal  of  polymer-based 
composites  to  promote  improved 
precision,  superior  appearance, 
increased  strength-to-weight  ratios,  and 
reduced  weight  for  use  in  durable  goods. 
The  venture  will  undertake:  (1)  The 
theoretical  analysis,  experimentation, 
and  systematic  study  of  phenomena  and 
observable  facts  connected  with 
polymer-based  composities;  (2)  the 
development  and  testing  of  basic 
engineering  techniques  relating  to  the 
application  of  polymer-based 
composites:  (3)  the  scientific 
investigation  into  practical  applications 
of  polymer-base  composites  including 
the  experimental  production  and  testing 
of  models,  prototypes,  equipment, 
materials,  Snd  processes;  (4)  the 
collection,  exchange,  and  analysis  of 
research  information;  (5)  the  protection 
of  intellectual  property  through  the 
prosecution  of  patents  and  odier 
intangibles;  (8)  the  transfer  of 
intellectual  property  for  commercial  use; 
and  (7)  the  publishing  or  sponsoring  of 
articles,  newsletters  and  other 
pubUcations  related  to  polymer-based 
composites- 
Membership  in  this  venture  remains 
open,  and  MMPI  intends  to  Hie 
additional  written  notification  disclosing 


all  changes  in  membership  of  this 

venture. 

loaeph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  90-20870  Filed  9-5-90;  8:45  am] 

BNJJNO  COOe  4410-01-M 


National  Cooparative  Resaarch  Notica; 
Smart  House,  LP. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1964. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Smart 
House,  L.P.  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  on  August  7, 1990 
disclosing  the  identities  of  the  additional 
parties  to  the  Smart  House  Project  ("the 
Project"),  and  changes  in  the  status  of 
certain  participants  in  the  Project.  The 
notiHcation  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section^(b) 
of  the  Act,  the  identities  of  the 
additional  parties  to  the  Project,  those 
which  have  ceased  to  be  involved  in  the 
Project,  and  those  whose  relationship  to 
the  Project  have  changed,  are  given 
below. 

The  following  additional  party  is 
participating  in  the  venture  under  a 
research  and  licensing  agreement: 
Broadband  Networks,  Inc. 

The  following  parties  previously  were 
participating  in  the  venture  tmder  initial 
negotiation  and  confidentiality 
agreements  and  now  have  executed,  and 
are  participating  under,  research  and 
licensing  agreements: 

C-COR  Electronics,  Inc. 
Robertshaw  Controls  Company 

The  following  entities,  which  formerly 
were  participating  under  research  and 
Ucensing  agreements,  no  longer  are 
involved  in  the  venture: 
Honeywell  Corporation 
Square  D  Company 

The  following  additional  parties  are 
participating  in  the  venture  under  initial 
negotiation  and  confidentiahty 
agreements  and  are  in  the  process  of 
negotiating  research  and  hcensing 
agreements: 

Aleph  Intemational  Corporation 
Astec  America 
Chung-Hsin  Electric  ft  Machinery  Mfg. 

Corporation 
Custom  Command  Systems,  Inc. 
Double  Energy  Systems 
Eagle  Electric  Manufacturing  Co.,  Inc. 
Exide  Electronics 
Genlyte  Group  Inc. 


Gilbert  Engineering  Company,  Inc. 
Goodman  Manufacturing  Company 
Heat-N-Glo  Fireplace  Products,  Inc. 
Innovative  Technology,  Inc. 
Leviton  Manufacturing  Co.,  Inc. 
M  ft  S  Systems,  Inc. 
Nexus  Engineering  Corporation 
Pittway  Corporation 
Radionics,  Inc. 
Raychem  Corporation 
Staubli  Corporation 
lYanscience 

The  following  entities,  which  formerly 
were  participating  under  initial 
negotiation  and  confidentiality 
agreements,  no  longer  are  involved  in 
the  venture: 

Amphenol  Spectra-Strip  Company 
Apple  Computer,  Inc. 
Belden  Wire  ft  Cable  Company 
Bell  Northem  Research  Ltd. 
Blonder-Tongue  Laboratories,  Inc. 
BRIntec  Corporation 
Bumdy  Corporation 
Computest  In& 

Domestic  Automation  Company 
Emerson  Electric  Company 
Federal  Pioneer,  Ltd. 
Morse  Security  Group. 
Northem  Telecom,  Inc. 
Schlage  Lock  Company 
Slater  Electric  Inc. 
TRS  Intemational,  Inc. 

The  following  additional  party  is 
participating  in  the  venture  under  an 
affiliate  agreement; 
Hubbell  Incorporated 

The  following  additional  parties  are 
participating  as  advisors  to  the  venture: 
The  Garlinghouse  Company 
Independent  Electrical  Contractors,  Ina 
Oglethorpe  Power  Corporation 

The  following  entities,  which  formerly 
were  participating  as  advisors,  no  longer 
are  involved  in  the  venture: 
PaciHc  Power  ft  Light  Company 
Paragon  Design  Resources  SW.,  Ltd. 
Southem  Connecticut  Gas  Co. 
Southwest  Gas  Corporation 

No  other  changes  have  been  mad?  in 
either  the  membership  or  the  planned 
activities  of  the  Smart  House  Project. 
On  June  14, 1985,  the  predecessor  in 
interest  to  Smart  House,  LP.,  the  NA)  IP 
Research  Foundation,  Inc^  Hied  the 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  On  September  13, 1985, 
January  9, 1966,  April  28, 1986,  July  3a 
1986,  December  16  1986.  April  6  1987, 
June  30, 1987.  August  25. 1987,  Deceml>er 
4, 1987.  February  22. 1986  April  5, 1986 
October  27, 1988,  June  27, 1989,  and 
February  26, 1990,  Smart  House,  LP.  or 
its  predecessor  in  interest  filed 
additional  written  notifications.  The 
Department  of  Justice  published  notice 
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in  the  Federal  Register  in  response  to 
these  additional  notifications  on 
October  10. 1985  (50  FR  41428).  on 
January  28, 1986  (51  FR  3520),  on  May  16. 
1986  (51  FR  18049),  on  August  2a  1986 
(51  FR  30724).  on  January  15, 1987  (52  FR 
1673).  on  May  a  1967  (52  FR  17490),  on 
July  30. 1987  (52  FR  28494).  on  September 
22. 1987  (52  FR  35596),  on  January  5. 1988 
(53  FR  186),  on  March  21, 1988  (53  FR 
9154),  on  May  3. 1988  (53  FR  15750),  on 
December  a  1988  (53  FR  49614).  on 
August  23. 1989  (54  FR  35091),  and  on 
April  a  1990  (55  FR  13199).  respectively. 
The  sprincipal  business  address  of  the 
Smart  House  Project  is  400  Prince 
Georges  Center  Boulevard.  Upper 
Marlboro,  Maryland  20772-8731. 
JoMphlLWidiiur. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc  90-20673  Filed  9-5-flO;  8:45  am] 
I  COOK  44W-01-II 


NotiM  Pursuant  to  the  National 
CoopiaUw  Rasaarcti  Act  of  1964— 
Investigation  of  ItM  Effects  of 
Mechanical  Aids  on  the  Annular  Flow 
Characlaristlcs  In  Ful  Scale  Horizontal 
Wslborss  Souttiwast  Research 
Institute 

Notice  is  hereby  given  that  on  July  24. 
199a  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  l"the  Act"), 
Southwest  Research  Institute  ("SwRI") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  extension  of 
the  period  of  performance  of  its 
cooperative  research  project  entitled 
"Investigation  of  the  Effects  of 
Mechanical  Aids  on  the  Annular  Flow 
Characteristics  of  Full  Scale  Horizontal 
Wellbores."  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specificalfy.  SwRI  advised  that  the 
parties  to  the  project  hhve  agreed  to 
extend  the  period  of  performance,  which 
originally  was  to  be  approximately  24 
months;  and  that  the  revised  projected 
completion  date  for  the  project  is  now 
August  31, 1991. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  the  group  research  project 

On  February  9. 1989,  SwRI  filed  its 
original  notification  pursuant  to  section 
8(a)  of  the  Act.  The  Department  of 
Justice  ("the  Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  21. 
198a  54  FR  11579-11580.  On  April  12. 
1980,  SwRi  filed  an  additional  written 


notification.  The  Department  published 
a  notice  in  the  Federal  Register  hi 
response  to  this  additional  notificaUon 
on  May  la  1989,  54  FR  21681. 
loMph  H.  Widmar. 

Director  of  Operations  Antitrust  Division. 
(FR  Doc.  90-20672  Filed  9-5-00;  8:45  am] 

BILUNa  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employmsnt  and  Training 
Administration 

Comntlsslon  on  Achieving  Necessary 
SldNs;  Open  Masting 

AaENCV:  Employment  and  Training 
Administration,  Labor. 
summary:  The  Secretary's  Commission 
on  Achieving  Necessary  Skills  (SCANS) 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463)  on  February  20. 1990.  The 
SCANS  is  to  advise  the  Secretary  on 
national  competency  guidelines  for  the 
skills  required  of  high  school  graduates 
for  entry  into  employment  The 
Commission  has  the  practical  task  of 
specifying  and  quantifying  levels  of 
skills'  attainment  to  perform  different 
types  of  jobs  adequately. 
TIME  AND  PLACE  The  second  meeting 
will  be  held  September  21, 1990  bom  1 
p.m.  until  4  p.m.  at  the  Grand  Hyatt 
Washington.  1000  H  Street  NW.  Level- 
SB.  Constitution  Rooms  C/D/E, 
Washington.  DC  20001. 
aoenoa:  The  agenda  for  the  meeting 
follows: 

1.  Task  Force  meetings  reports  (five): 

a.  comments  on  skills/ scenarios 
(Pelavin  report), 

b.  ten  jobs  selected. 

2.  Commission  action: 

a.  functional  skills/scenario  approach 
and  tentative  skills  list 

b.  validity  approach  and  flffy  jobs 

3.  Staff— sector  report  outline  and 
sector  associations,  and  "strategy"  for 
validating  and  disseminating  list  of 
skills 

4.  Commission  discussions  of  next 
steps 

5.  Public  comment 

MIBUC  participation:  The  meeting  will 
be  open  to  the  public.  Time  will  be  set 
aside  for  public  comments.  Seating  will 
be  available  for  the  public  on  a  first- 
come,  first-serve  basis.  Five  seats  will 
be  reserved  for  the  media.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
10  copies  to  Dr.  Arnold  Packer, 


Executive  Director,  SCANS— Room  C- 
2318,  U.&  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210.  Papers  received  on  or  before 
September  10, 1990  will  be  included  in  ' 
the  record  of  the  meeting. 
POR  PURTHCR INPORMATION  contact: 
Dr.  Arnold  Packer,  Exec.  Dir..  SCANS— 
Room  C-23ia  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington.  DC  202ia  (202)  523-4840. 

Signed  at  Washington.  DC  this  3l8t  day  of 
August.  1990. 
Elizabeth  Dole. 
Secivtary. 
(FR  Doc.  90-20950  Filed  9-5-90;  8:45  am] 
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Pension  and  Wsifare  Benefits 
Administration 

[Application  No.  l>-e317  et  at] 

Proposed  Exemptions;  Dennis  Calvert ' 
ft  Associates,  Inc,  at  sL 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
imless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  fiom  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  request  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  pending  exemption. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5671.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Pendency.  The  aiqilications  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Room  N-6507, 
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200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
:the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Faderal  Renter  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

supplementary  information:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Dennis  Calvert  ft  Associates,  Inc. 
Amended  Plan  and  Trust  (the  Plan) 
Located  in  Memphis,  TN 
[Exemption  Application  No.  D-8317I 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  Aprii  28. 1975).  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
.  by  reason  of  section  4975(c)(1)(A) 
through  (B)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  to  Dennis 
Calvert  and  Patricia  Calvert  (the 
Calverts),  disqualified  persons  with 
respect  to  the  Plan,  of  certain 
unimproved  real  property  (the  Property); 
provided  that  the  sales  price  is  the 
greater  of  (i)  The  fair  market  value  of  the 
Property  as  determined  by  a  qualified 
independent  appraiser  at  the  time  of  the 
sale  or  (ii)  the  Plan's  aggregate  cost  of 


the  acquisition  and  holding  of  the 
Property  through  the  date  of  the  sale.' 

Summary  of  Facts  and  Representatioas 

1.  llie  Plan  is  a  defined  benefit  plan 
with  $56a978.in  assets  as  of  December 
31. 1989.  Dennis  Calvert  is  the  sole 
participant  and  co-trustee  of  the  Plan. 
Patricia  Calvert  also  serves  as  co-trustee 
of  the  Plan. 

2.  The  Property  is  a  1.6  acre  parcel  of 
undeveloped  real  estate  located  in 
Farmington  Boulevard  in  Germantown, 
Tennessee.  The  Plan  purchased  the 
Property  on  October  28, 1986,  for  a  total 
cost  to  the  Plan  of  $lia893.20.  The 
applicant  represents  that  no  additional 
Plan  funds  have  been  expended  due  to 
the  holding  of  the  Property.  All  taxes 
and  assessments  have  been  paid  by 
Dennis  Calvert.  The  applicant  further 
represents  that  the  Property  has  not 
been  used  by  or  on  behalf  of  any 
disqualified  person. 

3.  The  applicant  represents  that  the 
Plan  originally  purchased  the  Property 
as  an  investment  when  the  Property  was 
being  considered  for  rezoning 
classification  fit>m  "RT'  (Multi-Family 
Residential)  to  "O"  (Office  District).  At 
the  time  of  the  purchase,  the 
Germantown  Planning  Commission 
recommended  such  rezoning  of  the 
Property  to  the  Board  of  Mayor  and 
Aldermen  of  the  City  of  Germantown. 
Tennessee  (the  Board).  The  Board 
refiised  such  request  for  rezoning.  The 
applicant  represents  that  the  use  of  the 
Property  was  severely  restricted  as  a 
result  of  the  Board's  refusal  of  the 
request  to  rezone. 

4.  The  Plan  proposes  to  sell  the 
Property  to  the  Calverts  for  cash  in  an 
amount  equal  to  the  greater  of  the  fair 
market  value  at  the  time  of  the  sale  or 
the  Plan's  aggregate  cost  of  the 
acquisition  and  holding  of  the  Property 
through  the  date  of  the  sale.  Since  the 
Board's  refusal  to  rezone  the  Property  to 
Office  Property  for  a  school.  The 
Calverts  intend  to  construct  a  school  on 
the  Property  after  the  sale  is 
consumated. 

5.  The  Property  was  appraised  by  J.B. 
Bamett  a  qualified  independent 
appraiser  of  Statewide  Appraisal 
Service  located  in  Memphis  Tennessee 
(the  Bamett  Appraisal).  The  Bamett 
Appraisal  indicates  that  the  appropriate 
fair  market  value  of  the  Property  as  of 
March  27, 1989,  is  $131,000.  The  Bamett 
Appraisal  states  that  the  valuation  of 


•  Pursuant  to  29  CPR  2510J-3(b).  there  it  no 
jurifdiction  under  Title  I  of  the  Act  for  the  proposed 
sale  because  Dennis  Calvert  is  the  sole  participant 
of  the  Plan.  However,  there  is  (urisdiction  under 
Title  II  of  the  Ad  pursuant  to  section  407S(u)(2)  of 
the  Code. 


the  Property  was  determined  using  a 
comparative  market  method 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  40e(a)  of  the  Act  because:  (1) 
The  purchase  price  to  be  paid  to  the 
Plan  will  be  the  greater  of  the  fair 
market  value  at  the  time  of  the  sale,  or 
the  aggregate  cost  of  the  acquisition  and 
holding  of  the  Property  through  the  date 
of  the  sale;  (2)  the  fair  market  value  of 
the  Property  has  been  determined  by  a 
qualified  independent  appraiser  and  (3) 
the  Plan  will  receive  all  cash  for  the  sale 
of  the  Property. 

notice  to  interested  PERSONS:  Since 
Dennis  Calvert  is  the  only  participant  in 
the  Plan,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  hearing 
requests  on  the  proposed  exemption  are 
due  30  days  afier  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
POR  PURTNER  MPORMATION  CONTACT 

Ms.  Kay  Madsen  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 
Donaldson,  Lufkin  ft  Jeorette  Seatiitiet 

Corp.(DLI) 
Located  in  New  York.  NY 
{ApfriicatioD  No.  D-«346] 

Proposed  Exemption 

L  Transactions 

A.  Effective  March  13, 1990,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  appty  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  XJi.  (1)  or  (2). 

Notwithstanding  die  foregoing,  section 
I.A.  does  not  provide  an  exemption  fit)m 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
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Excluded  Plan  by  any  penon  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  IHan.* 

B.  Effective  March  13. 199a  the 
restrictions  of  sections  4a6(bHl)  and 
406(bX2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(cHl)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  au^ority  or  renders 
investment  advice  wiih  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  An  obligor  with 
respect  to  5  percent  or  less  of  the  fair 
market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan: 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  fte  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 
paragraph  B.(1)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservlcer  of  that  trust; 


*  Sectton  I^  pwwidw  no  relief  from  tectioM 
«aii(aNl)m<  «>(aN2)  «id  407  for  any  pmmni 
rendering  invMlawnl  advice  to  an  Rudwded  Pba 
within  the  meaning  of  McHon  3(21XAMu)  and 
regulation  29  CFR  25203-21(0). 

*  For  purpoaea  of  liiia  exemption,  each  plan 
participating  in  a  connringled  rand  (sacn  as  a  bank 
collective  trual  fund  or  inawranpe  company  podad 
aaparala  aocooat)  iknil  ba  rowaidarad  la  own  the 
•■me  proportionate  undivided  interaat  in  each  awet 
of  the  commingled  fund  a«  ita  proportionate  intereal 
in  vie  latni  aaaeta  oi  maoammin^ed  fend  aa 
calcgialadaMilmawat  wcant  (lumnlliig  valtmti— 
data  of  dM  ted. 


(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  8.(1)  (i).  (iii)  and 
(iv)  are  met:  and 

(3)  The  continued  holding  of 
certUicates  acquired  by  a  plan  pursuant 
to  subsection  LB  (1)  or  (2). 

C.  Effective  March  13, 1990,  the 
restrictions  of  sections  406(a),  406(b)  and 
407(a)  of  the  Act,  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement,  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.* 

Notwithstanding  the  foregoing,  section 
I.C.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406[b]  of  the 
Act  or  &om  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  March  13. 199a  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 


*  in  tba  caaa  of  a  private  placeaient 
memorandoai.  audi  memoraaduB  nnul  contain 
•utMtantiaDy  the  tame  information  that  would  be 
diadoaed  in  a  proapectua  if  the  offering  of  iJm 
certificataa  war*  awda  ia  a  regiatand  public 
oBariiV  ander  the  SecMTitiea  Act  of  IMS.  in  the 
DagMrtnant'a  viaw,  the  private  piacament 
memorandym  maal  contain  anfficiant  information  to 
permit  plan  fiduciMiaa  to  matw  informed  invaatment 
deciaiooa. 


II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Ina  (D  &  P)  or  Fitch  Investors  Service. 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer; 

(5)  The  sum  of  all  payments  to  and 
retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  service  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  rule  S01(a)(l)  of  Regulation 
D  of  the  Securities  and  Exchange 
Commission  under  the  Setairities  Act  of 
1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision  of 


subsection  n.A.(6)  above  is  not  satisfied 
with  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  Such  condition  is  disclosd  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  in  the  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  bom 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  covenant  fi«m 
each  initial  purchaser  to  the  effect  that 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  bom 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  IIA.(6)  above. 

in.  Definitions 

For  purposes  of  this  exemption: 

A.  Certifioate  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust 

With  respect  to  certificates  defined  in 
.  (1 )  and  (2)  above  for  which  DL)  or  any  of 

its  affiliates  is  either  (i)  The  sole 
.  underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
en  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secttfed  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 


secured  by  leases,  as  defined  in  section 

ni.T): 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D  &  P.  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  Underwriter  means: 
(l)DLI; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  contoUed  by  or  under 
common  control  with  DLJ;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  DL) 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  Sponsor  means  the  entity  that 
organizes  as  trust  by  depositing 


obligations  therein  in  exchange  for 
certificates. 

E.  Master  servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust  but  is  not  a  party 
to  fte  pooling  and  servicing  agreement 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to 
certificates  representing  an  interest  in 
the  same  trust 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  Included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust 

K.  Excluded  plan  means  any  plan  with 
respect  to  which  any  member  of  the 
Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

L  Restricted  group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor, 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust  or 

(7)  Any  affilitate  of  a  person 
described  on  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 


asTif 
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(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries. 
controUing.'controUed  by.  or  unda 
common  control  with  such  other  person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person:  and 

(3)  Any  corporation  ot  partnership  of 
which  such  oUier  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  independent  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affilitate  of 
that  other  person:  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
deHned  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forwai^  delievery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party: 

(2)  The  prospectus  or  private^ 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  thie  time  the 
plan  enters  into  the  forward  delivery 
commitment:  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (wfaicfa  contemplate  obligatory 
delivery  and  acceptance  or  the 
certificates]  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.40ec-2. 

S.  Qualified  administrative  fee  means 
a  fee  which  meets  the  following  criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  diarge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 


fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  Qualified  equipment  note  secured 
by  a  lease  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  motor  vehicle  lease 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease: 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle:  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  Pooling  and  servicing  agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and  Servicing 
Agreement"  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

Effective  date:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after  March 
13.1990. 

Summary  of  facts  and  representations 

1.  IM^J  is  an  international  investment 
banking  firm  which  engages  in  securities 
transactions  as  both  a  principal  and 
agent  and  which  provides  a  broad  range 
of  underwriting,  research  and  financial 
services  to  domestic  and  foreign 
financial  institutions,  corporations, 
governments,  foimdations,  endowment 
trusts,  insurance  companies,  investment 
companies,  trust  funds,  securities 
dealera,  pension  funds  and  individuals. 
DLJ's  Mortgage  Finance  and  Real  Estate 
Departments  underwrite  and  trade  a 
broad  range  of  mortgage-backed 
securities  and  mortgage  loans,  and 
provide  related  investment  banking 
services  with  respect  to  real  estate  and 
housing.  Since  1965,  DLJ  has  been  a 
wholly  o%vned  indirect  subsidiary  of  the 
Equitable  Life  Assurance  Society  of  the 
United  States,  one  of  the  world's  largest 
insurance  companies. 


Tmst  Assets 

Z.  DLJ  seeks  exemptive  relief  to  permit 
plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts:*  (2)  motor  vehicle 
receivable  investment  trusts:  (3) 
consumer  or  commercial  receivables 
investment  trusts:  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.* 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying  \ 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 

to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages. 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust  an 
affiliate  of  the  sponsor  or  servicer,  or  by 


•  The  Department  note*  that  PTE  8»-l  (48  FR  89S. 
January  7. 1983),  a  class  exemption  for  mortgage 
pool  inveitmmt  truata,  would  generally  apply  to 
trust*  containing  Mnsie-family  residential 
mortgage*,  provided  that  the  applicable  condition* 
of  PTE  83-1  are  met.  DL)  re<)ne*t*  relief  for  single- 
family  reaidentlal  mortgages  in  this  exemption 
l>ecau*e  it  would  prefer  one  exemption  for  all  trust* 
of  *inular  *tnictura.  However.  DL|  ha*  *tated  that  il 
may  *tUl  avail  itaeif  of  the  exemptive  relief  provided 
by  PTE  83-1. 

*  Guaranteed  governmental  mortgage  pool 
certificate*  are  mortgage-backed  aecuritie*  with 
reepect  to  which  interest  and  principal  payable  ii 
guaranteed  by  the  Government  National  Mortgage 
A**ociation  (GNMA),  the  Federal  Home  Loan 
Mortgage  Cocporation  (FHLMC).  or  the  Federal 
National  Mortgage  A**ociation  (FNMA).  The 
Department'*  regiilation  relating  to  the  definition  of 
plan  aaMt*  (28  CFR  28103-101(1))  provide*  that 
where  a  plwi  acquire*  a  guatanteM)  govenunental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
Mich  certificate  onder  applicable  law.  but  do  not 
aolely  by  raaaon  of  the  plan'*  holding  of  aoch 
certificate,  include  any  of  the  nortgnge*  underlying 
*uch  certificate.  The  applicant  i*  re(|ue*ting 
exemptive  reltef  for  tnwt*  containing  guaranteed 
governmental  mortgage  pool  certificate*  IwcauM 
the  certificate*  In  the  tru*t*  are  plan  •**et*. 


an  unrelated  lender  and  subsequently 
acquired  by  tha  trust  sponsor  or 
seivicer. 

Prior  to  the  closing  date,  the  sponsor 
acquires  legal  title  to  all  assets  selected 
for  the  trust  establishes  the  trust  and 
designates  an  independent  entity  as 
trustee.  On  the  closing  date,  the  sponsor 
conveys  to  the  trust  legal  title  to  the 
assets,  and  the  trustee  issues  certificates 
representing  fractional  undivided 
interests  in  the  trust  assets.  DL),  alone 
or  together  with  other  broker-dealers, 
acts  as  underwriter  or  placement  agent 
with  respect  to  the  sale  of  the 
certificates.  All  of  the  public  offerings  of 
certificates  made  to  date  and  all  of  the 
public  offerings  of  certificates  presently 
contemplated  have  been  or  are  to  be 
underwritten  on  a  firm  commitment 
basis.  In  addition,  DL)  has  privately 
placed  certificates  on  both  a  firm 
commitment  and  an  agency  basis.  DLJ 
may  also  act  as  the  lead  underwriter  for 
a  syndicate  of  securities  underwriters. 

Certificateholdeis  are  entitled  to 
receive  monthly,  quarteriy  or  semi- 
annually installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  ad{usted,  in  the  case  of 
payments  of  interest  to  a  specified 
rate — ^the  pass-through  rate— which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  DL]  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  fivrn  the  fiow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interesf 

Past-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  In  certain 
transactions  of  this  type,  interest  and/or 
principal  payments  received  on  the 
underlying  receivables  are  distributed 
firat  to  the  class  of  certificates  having 
the  earliest  stated  maturity  of  principal, 
and/or  earlier  payment  schedule,  and 
only  when  that  dass  of  certificates  have 
been  paid  in  full  (or  has  received  a 


*  H  i*  the  Department's  anderstanding  that  where 
a  plan  invests  in  REMIC  ''re*iduar  intcrwl 
certificates  to  which  this  exemption  applies.  *ome  of 
the  income  received  by  the  plan  a*  a  reault  of  sach 
investment  may  be  considered  unrelated  business 
taxable  income  to  the  plan,  which  i*  mbiect  to 
incoBM  lax  ander  tke  Cod*.  The  Oapartnwnt 
emphaeizes  that  ifca  prudence  raqidrement  of 
section  40«(a)(lHB)  of  tke  Act  would  require  plan 
Rduciarle*  to  carrfaliy  consider  this  and  other  tax 
conaequencas  priar  io  causing  plan  assets  to  be 
invealM*  in  certificate*  pMrauant  to  thi*  exemption. 


specified  amount)  will  distributions  be 
made  with  respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  imtil  all  the 
certificateholders  have  been  paid  in  fuIL 
The  only  difference  between  this  multi* 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  imderlying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underiying  obligations.  In 
particular,  if  the  amoimt  available  for 
distribution  to  such  certiflcateholden  is 
less  than  the  amount  required  to  be  so 
distributed,  all  such  certificateholders 
will  share  in  the  amount  distributed  on  a 
pro  rata  basis.* 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreement  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except 
with  respect  to  30-year  obligations,  in 
which  case  the  period  may  be  as  long  as 
two  years).  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  ^tially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  pn^erty  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entitles  that  originate 
receivables  in  the  ordinary  course  of 


*  If  a  tnist  iasues  subordinated  certificaie*. 
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*hare  in  the  amount  distributed  on  a  pn>  rata  baai*. 
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their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  dieir  operations,  and  any  kind  of 
manufacturer,  merchant  or  service 
enterprise  for  whom  sudt  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiUated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust  establishing  the 
trust  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust.  The 
trustee  is  also  a  party  to  or  beneficiary 
of  ail  the  documents  and  instruments 
deposited  in  Uie  trust  and  as  such  is 
responsible  for  enforcing  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefwe,  will  be  unrelated 
to  DLI,  the  trust  sponsor  or  the  servicer. 
DL}  represents  that  the  trustee  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities. 
The  trustee  receives  a  fee  for  its 
services,  which  will  be  paid  by  the 
servicer,  sponsor  or  the  trust  as 
specified  in  the  pooling  and  services 
agreement.  The  method  of  compensating 
the  trustee  which  is  specified  in  the 
pooling  and  servicing  agreement  will  be 
disclosed  hi  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

la  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
cvtificateholdere.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  fivm  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
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continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspeiitive  is  that  the  entire  pool  of 
receivables,  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(through  they  themselves  may  be 
related)  will  be  unrelated  to  DLJ.  In 
some  cases,  however,  affiliates  of  DLJ 
may  originate  or  service  receivables 
included  in  a  trust  or  may  sponsor  a 
trust 

Certificate  Price.  Pass-Through  Rate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables,  included  in 
a  trust  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters.  In  some  transactions,  the 
sponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account  The  transfer  of  the  receivables 
to  the  trust  by  the  sponsor,  the  sale  of 
certificates  to  investors,  and  the  receipt 
of  the  cash  proceeds  by  the  sponsor 
generally  take  place  simultaneously. 

12.  The  price  of  the  certificates,  bodi 
in  the  initial  offering  and  in  the 
secondary  market  i>  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus  a 
specified  servicing  fee.*  This  rate  is 


generally  determinated  by  the  same 
mwket  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premiun  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  servicer  (who  may 
also  be  die  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  retain  the 
difference  between  paymens  received 
on  the  receivables  in  the  trust  and 
payments  payable  (at  the  pass-through 
rate)  to  certificateholders,  except  that  in 
some  cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  as  a  fee  paid  to  a  provider  of 
credit  support.  Tlie  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  will  be 
required  to  pay  the  administrative 
expenses  of  servicing  the  trust 
including,  in  some  cases,  the  trustee's 
fee,  out  of  its  servicing  compensation. 

'The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass- 
through  rate  or  paid  in  a  lump  simi  at  the 
time  the  trust  is  established. 

14.  The  servicer  may  be  entiUed  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  unsually  the  obligor. 
Iliese  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  fees  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  uiH)n  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  fordi  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 


*  The  pasa-though  rale  on  certincate* 
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preceeding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  die  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  DLJ  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  securities  underwriting, 
this  fee  would  normally  consist  of  the 
difference  between  what  DLJ  receives 
for  the  certificates  that  it  distributes  and 
what  it  pays  the  sponsor  for  those 
ceritifcates.  In  a  private  placement,  the 
fee  normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment  the 
cost  of  administering  tiie  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable 
on  the  receivables  is  reduced  to  a 
specified  percentage  (usually  S  to  10 
percent)  of  the  initial  aggregate  unpaid 
balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to 
the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  eidier  S&Fs,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  the  creation  of  a  class  of 


certificates  with  subordinated  cash 
flow)  will  be  utilized  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  lo  attain  the  desired  rating. 
The  amount  of  tfiis  credit  support  is  set 
°  by  the  rating  agencies  at  a  level  that  is  a 
multiple  of  the  worst  historical  net 
credit  loss  eiqierience  for  the  type  of 
obligations  included  in  the  issuing  trust 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiUate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust    . 
(i.e.  act  as  an  insurer).  Typically,  in 
these  cases,  the  master  servicer,  in  its 
capacity  as  servicer,  will  first  advance 
funds  to  the  fbll  extent  that  it 
determines  that  such  advances  will  be 
recoverable  (a)  Out  of  late  payments  by 
the  obligors,  (b)  fivm  the  credit  support 
provider  (which  may  be  itself)  or,  (c)  in 
the  case  of  a  trust  that  issues 
subordinated  certificates,  from  amounts 
otherwise  distributable  to  holders  of 
subordinated  certificates,  and  the 
master  servicer  will  advance  such  funds 
■  in  a  timely  manner.  In  some 
transactional  the  master  servicer  may 
not  be  obligated  to  advance  funds,  but 
instead  would  be  called  upon  to  provide 
fimds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  When  the  servicer  is  the 
provider  of  the  credit  sumrort  and 
provides  its  own  funds  to  cover 
defaulted  payments,  it  will  do  so  either 
on  the  initiative  of  the  trustee,  or  on  its 
own  initiative  on  behalf  of  the  trustee, 
but  in  either  event  it  will  provide  such 
funds  to  cover  payments  to  the  full 
extent  of  its  obligationa  under  the  credit 
sui^rt  mechanism 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  w^ho  is  independent  of  the 
servicer,  wiQ  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  oo  receivables  hdd  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
.  servicer  provides  credit  support  to  the 
trust  there  ate  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  dechnes 
proportionally  with  the  decrease  in  the 


principal  amount  of  the  obllgationi  in 
die  trust  as  payments  on  receivables  are 
passed  dirough  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  Tlie  master  servicer  has  servicing 
guidelines  which  include  a  goieral 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectable. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to  foUow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  delinquent  obligations  ordinarily 
wiU  be  considered  uncollectible; 

(c)  As  frequently  as  paymoits  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
pasrments  and  the  amount  of  all  servicer 
advances,  along  with  other  ciurent 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support  Further,  the  master  servicer  is 
required  to  dehver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee; 

(b)  In  cases  where  the  master  servicer 
and  the  insurer  are  affiUated  or  are  the 
same  entity,  the  credit  support  has  a 
"floor"  doUar  amount  that  protects 
investors  against  the  possibility  that  a 
large  nimiber  of  credit  losses  might 
occur  towards  the  end  of  the  life  of  the 
trust  whether  due  to  servicer  advances 
or  any  other  cause.  Once  the  floor 
amount  has  been  reached,  the  servicer 
lacks  an  incentive  to  postpone  the 
recognition  of  credit  losses  because  the 
credit  support  amount  becomes  a  fixed 


dollar  anuxmt  subject  to  reduction  only 
for  actual  draws.  Fhm  the  time  that  the 
floor  amount  is  effective  until  die  end  of 
the  life  of  the  trust  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed,  since 
the  floor  is  a  fixed  dollar  amount,  the 
amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandimi  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  widi  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  «* 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer 

(f)  A  description  of  the  podling  and 
servicing  agreement  including  a 
description  of  the  seller's  princii>al 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof:  a  description  of  the 
procedures  for  collection  of  payments  on 
receivables  and  for  making  distributions 
to  investors,  and  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  from  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  and  any  fees 
for  credit  enhancement  that  are 
deducted  from  payments  on  receivables 
before  distributions  are  made  to 
investors;  a  description  of  periodic 
statements  provided  to  the  trustee,  and 
provided  to  or  made  available  to 
investors  by  the  trustee;  and  a 
description  of  the  events  that  constitute 
events  of  default  under  the  pooling  and 
servicing  contract  and  a  description  of 
the  trustee's  and  the  investors'  remedies 
incident  thereto; 

(g)  A  description  of  the  credit  support; 
(h)  A  general  discussion  of  the 

principal  federal  income  tax 
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consequences  of  the  purchase, 
ownersliip  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  die  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
pubUc  offering,  the  trustee,  the  servicer 
or  the  sponsor  wiU  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarteiiy  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  U  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  Form 
8-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securities  and  Exchange 
Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  puraiuant  to  any  credit 
support  and  the  amount  of 
compeiisation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  tiie  trust's 
certificates.  '       •  :';  . 


In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amdimt  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest 

Secondary  Market  Transactions 

24.  It  is  DLJ's  normal  policy  to  attempt 
to  make  a  market  for  securities  for 
which  it  is  lead  or  co-managing 
underwriter,  and  it  is  DLJ's  intention  to 
attempt  to  make  a  market  for  any 
certificates  for  which  DL]  is  lead  or  co- 
managing  underwriter. 

Retroactive  Relief 

25.  DLJ  represents  that  it  has  engaged 
in  transactions  related  to  mortgage- 
backed  and  asset-backed  securities 
based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  it  is  possible  that  some 
transactions  may  have  occurred  that 
would  be  prohibited.  For  example, 
because  many  certificates  are  held  in 
street  or  nominee  name,  it  is  not  always 
possible  to  identify  whether  the 
percentage  interest  of  plans  in  a  trust  is 
or  is  not  "significant"  for  purposes  of  the 
Department's  regulation  relating  to  the 
definition  of  plan  assets  (29  CFR  2510.3- 
101(f)).  These  problems  are  compounded 
as  transactions  occur  in  the  secondary 
market  In  addition,  with  respect  to  the 
"publicly-offered  security"  exception 
contained  in  that  regulation  (29  CFR 
2510.3-101(b)).  it  is  difficult  to  determine 
whether  each  purchaser  of  a  certificate 
is  independent  of  all  other  purchasers. 

Therefore,  DL]  requests  reUef 
retroactive  for  transactions  which  have 
occiured  on  or  after  March  13, 1990,  the 
date  DL]  originally  filed  its  exemption 
appUcation  with  the  Department. 

Summary 

26.  In  simunary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  reUef  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  Hie  trusts  contain  "fixed  pools"  of 
assets.  There  is  Uttle  discreticm  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&Fs, 


Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating: 

(c)  All  transactions  for  which  DLJ 
seeks  exemptive  relief  will  be  governed 
by  the  pooliiag  and  servicing  agreement 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  DLJ  has  made,  and  anticipates  that 
it  will  continue  to  make,  a  secondary 
market  in  certificates. 

Discussion  of  Proposed  Exemption 

I.  Differences  between  Proposed 

Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
(46  FR  7520,  January  23, 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7, 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  frtim  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief  from 
section  406  (b)(1)  and  (b)(2)  of  the  Act 
for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption  are 
met.  In  particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 

persons  independent  of  the  trust     

sponsor,  trustee  or  insurer.  Finally.  PTE ' 
83-1  provides  conditional  exemptive 
relief  from  section  406  (a)  and  (b)  of  the 
Act  for  transactions  in  connection  with 
the  servicing  and  operation  of  the 
mortgage  trust 

Under  PTE  83-1.  exemptive  relief  for 
the  above  triahsactions  is  conditioned 


upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  balance  of  all  trust 
mortgages  or  the  principal  balance  of 
the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respects:  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief; 
(3)  The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortgages;  (3)  Instead 
of  requiring  a  system  for  insuring  the 
pooled  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  from 
S&P's,  Moody's,  D&P  or  Fitch  (msurance 
or  other  credit  support  would  be 
obtained  only  to  the  extent  necessary 
for  the  certificates  to  attain  the  desired 
rating);  and  (4)  The  proposed  exemption 
provides  more  Umited  section  406(b)  and 
section  407  rehef  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&P's,  Moody's. 
D&P  and  Fitch,  the  Department  has 
decided  to  condition  exemptive  relief 
upon  the  certificates  having  attained  a 
rating  in  one  of  the  three  highest  generic 
rating  categories  from  S&P's,  Moody's. 
D&P  or  Fitch.  The  Department  believes 
that  the  rating  condition  will  permit  the 
applicant  flexibility  in  structuring  trusts 
containing  a  Variety  of  mortgages  and 
other  receivables  while  ensuring  that  the 
interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the 
ratings  are  indicative  of  the  relative 
safety  of  investments  in  trusts 
containing  secured  receivables.  The 
Department  is  conditioning  the  proposed 
exemptive  relief  upon  each  particular 
type  of  assetrbacked  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  least  one  year 
and  having  been  sold  to  investors  other 
than  plans  for  at  least  one  year.'° 


m.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

DLJ  represents  that  in  some  cases  a 
trust  sponsor,  trustee,  servicer,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust  or  an  underwriter  of 
certificates  may  be  a  pre-existing  party 
in  interest  with  respect  to  an  investing 
plan.'*  In  these  cases,  a  direct  or 
indirect  sale  of  certificates  by  that  party 
in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act" 
Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally,  DLJ  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust  or  an  underwriter  of 
certificates  representing  an  interest  in  a 
trust  may  be  a  fiduciary  with  respect  to 
an  investing  plan.  DLJ  represents  that 
the  exercise  of  fiduciary  authority  by 
any  of  these  parties  to  cause  the  plan  to 
invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1),  and  in  some  cases 
section  406(b)(2),  of  the  Act. 

Moreover.  DLJ  represents  that  to  the 
extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 


■<>  In  referring  to  difTerenl  "types"  of  arael-backed 
securities,  the  De[wrtment  means  certificates 
representing  inlefests  in  trusts  containing  difTerenl 
"types"  of  receivables,  such  as  single  family 


residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's.  D&P,  Filch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  tu  the  propoaed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

' '  In  this  regard,  ure  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  DL)  or  any  of  its  afHliates  is  either 
(d)  The  sole  underwriter  or  manager  or  comanager 
of  the  underwriting  syndicate,  or  (b)  a  selling  or 
placement  agent. 

"  The  applicant  representf  that  where  a  trust 
sponsor  is  an  arfiiiale  of  DL).  sales  to  plans  by  the 
sponsor  may  be  exempt  under  PTE  75-1.  Part  U 
(relating  to  purchases  and  sales  of  securities  by 
brol(er-dealers  and  their  affiliates).  If  DL|  is  not  a 
fiduciary  with  respect  to  plan  assets  to  be  investad 
in  certiflcales. 


For  further  information  contact:  Paul 
Kelty  of  the  Department  telephone  (202) 
523-8194.  (This  ia  not  a  toll-free 
number.) 
Baton  Rouge  Clinic  Retirement  Plan  and 

Trust  (the  Plan), 
Located  in  Baton  Rouge,  LA, 
{Application  No.  D-S3491. 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471  April  28, 1975).  If  Uie  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  itom  the  application 
of  section  4975(c)(1)(A)  tiut>u^  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  purchase  by  the  self-directed 
account  (the  Account)  in  the  Plan  of 
Herbert  Dyer  M.D.  (Dr.  Dyer)  of  certain 
parcels  of  real  property  (collectively,  the 
Properties)  from  Dyer  Development 
Corporation  (DDC).  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  Accoimt  pays  the  lesser  of  $88,500  or 
the  aggregate  fair  market  value  of  the 
Properties  at  the  time  of  the  purchase. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  on  January  1. 
1968.  is  a  money  purchase  plan  which 
provides  for  seLf-directed  accounts.  The 
Man  has  approximately  170  participants, 
but  only  Dr.  Dyer's  Account  will  be 
affected  by  the  proposed  transaction.  As 
of  December  31. 1989,  the  total  Plan 
assets  were  $15,086,617  and  the  total 
assets  of  the  Accotmt  were  $591,344.  The 
sponsor  of  the  Plan  is  the  Baton  Rouge 
Clinic  (the  Employer),  which  is  a 
professional  medical  corporation 
incorporated  in  the  State  of  Louisiana. 
In  May  of  1990,  the  trusteeship  of  the 
Plan  was  transferred  to  Baton  Rouge 
Bank  and  Trust  Company.  DDC  a 
Louisiana  corporation  more  than  SO 
percent  owned  by  Dr.  Dyer,  is  in  the 
business  of  building  and  selling 
residential  housing. 

2.  The  Properties  consist  of  two 
parcels  of  improved  real  property  and 
two  parcels  of  unimproved  real  property 
(individually.  House  1,  House  2, 
Property  1  and  Property  2).  The 
applicant  represents  that  the  Properties 
are  not  adjacent  to  any  property  owned 
by  parties  in  interest  The  Properties,  at 
the  time  all  undeveloped,  were 
purchased  on  September  5. 1984.  by 
DDC  from  Kay-Lynn  Developers,  an 
independent  third  party  for  the  total 
price  of  $60,000,  which  was  financed  in 
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fuU  bf  •  ritortsasekMB  (the  Pmhase 
Loan)  {roa  the  Ci^  Nalionai  Bank  of 
Baton  Ronfe.  Loaktsna  (the  Bank), 
whid)  is  an  independent  third  party 
with  rmard  to  the  Plan  and  to  the 
Employer.  Subsequently.  House  1  and 
House  2  were  constructed  by  DDC  with 
mortgage  loans  of  $69,000  for  each 
House  (the  Housing  Loans),  also 
provided  by  the  Bank.  The  Purchase 
Loan  and  the  Housing  Loans  were  then 
consohdated  faito  one  mortgage  loan  (the 
Consolidated  Loan)  from  the  Baidc  to 
DDC.  Dr.  Dyer  represents  that  the 
Properties  were  used  as  security  for  the 
Purchase  Loan,  the  Housing  Loans  and 
the  Consolidated  Loan.  Dr.  Dyer,  nsmg 
his  personal  residence  as  security,  also 
personally  borrowed  $70,000  from  the 
Bank  (Dr.  Dyer  Loan),  the  proceeds  fixjm 
which  be  used  to  make  a  $70,000  loan  to 
DDC  in  September  oi  1969.  DDC 
subsequently  used  the  proceeds  from  tfie 
Dr.  Dyer  Loan  to  reduce  the  amount  of 
the  Consohdated  Loan  with  the  Bank. 
Accordingly,  James  R.  Smith,  the  senior 
vice  president  of  die  Bank,  represented 
that  as  of  J«ne  29, 1990.  the  balance  on 
the  Con«»lidated  Loan  was  $89,404.21. 

3.  However,  because  on  the  date  of 
the  sale  DDC  will  pay  off  the 
Consolidated  Loan  in  full,  the  Account 
will  own  the  Properties  fiiee  and  clear  of 
any  and  all  encumbrances.  Dr.  Dyer 
represents  that  if  the  amount  received 
by  IMX^  ••  a  result  ot  this  transaction  is 
less  than  the  amount  of  the 
Consolidated  Loaa  Dr.  Dyer  will  pay 
ttie  difference  to  the  Baidt  from  hie 
persomd  finances.  Dr.  Dyer  has 
submitted  a  statonent  of  his  net  worth 
dated  ^;>rtl  16, 1900.  which  indicates 
that  his  petsooal  assets  are  sufficient  to 
fulfill  this  representatioa  Aocordin^y. 
neither  the  Account  nor  tfie  Plan  w^ 
assume  any  debt  on  the  Properties. 

4.  The  aggregate  fair  market  valoe  of 
the  Properties  was  determined  by  John 
D.  Donaway,  RM  (Mr.  Dunaway)  to  be 
$88,508  as  of  January  18, 190a  Mr. 
Dunaway  is  an  independent  qualified 
real  estate  broker  licensed  hi  the  State 
of  Louisiana  and  a  menriier  of  the 
American  Institute  of  Real  Estate 
Appraisers.  In  preparing  tbe  appraisal  of 
the  Properties,  Mr.  Denaway  rielied 
primarily  on  tlie  ooaiparaUe  sales 
appraisal  method.  Mr.  Dmaway 
represents  that  House  1  and  House  2. 
located  respectively  at  3367  and  3359 
Myrtte  Grove  Drive.  Baton  Rouge. 

I  oiiiiiana.  each  have  a  fair  mariLet  vahw 
of  $38An.  Mr.  Donaway  states  that  die 
currently  uBteptoved  Property  1  and 
Property  2  are  also  located  OB  Myrtle 
Grove  Driva  sad  have  a  {sir  market 
value  of  $SJBO  and  $7j00ei  respectively, 
hi  a  letter  of  April  8. 1980.  lifr.  Deaaway 


stated  that  the  Baton  Rouge  real  estate 
market  already  begun  to  stataHse  and 
accordingly  the  Properties  are  expected 
to  appreciate  in  value. 

&  The  applicant  proposes  to  sell  the 
Properties  to  the  Account  in  a  one-time 
cadi  transaction  with  no  expenses 
related  to  the  purchase  to  be  paid  by  the 
Planbr  the  Account  The  applicant 
represents  that  the  proposed  transaction 
would  involve  approximately  15i%  of  the 
Account's  assets.  Since  1997,  the  Houses 
have  been  rented  to  unrelated  diird 
parties  and  the  aggregate  rent  received 
was  $9,791  hi  1997,  $11,058  in  1998  and 
$ia350  in  1989.  It  is  also  represented 
that  neither  of  the  unimproved 
Properties  have  ever  been  used  by  any 
parties  in  interest.  The  appKcant 
beKeves  the  transaction  to  be  desirable 
for  the  Account  because  the  Houses  are 
currently  yielding  rental  income  and  the 
aggregate  Properties  are  expected  to 
appreciate  in  value. 

6.  The  applicant  represents  that  the 
Plan  will  continue  renting  the  Houses  to 
independent  third  parties  and  will 
possibly  develop  Property  1  and 
Property  2.  Further  any  development 
work  on  Property  1  and  Property  2  will 
be  done  by  unrelated  third  parties. 
Because  the  Properties  will  be  held 
solely  by  the  Account  the  purchase  will 
not  affect  any  other  participants  in  the 
Plan,  llie  ai^cant  maintains  that 
economic  hardship  will  be  sustained  if 
the  transaction  is  denied  as  the  addition 
of  the  Properties  would  diversify  die 
Account's  investment  portfoho  in  the 
Plan. 

7.  In  smnmary,  the  apfrficant 
represents  that  the  proposed  transaction 
satisfies  ttie  exemption  criteria  set  fortii 
hi  section  408(a)  of  the  Act  and  section 
4975(cK2)  of  the  Code  because: 

(a)  The  proposed  purchase  price  will 
be  the  lesser  of  $88,500  or  the  aggregate 
fair  market  value  of  ttie  Properties  at  die 
time  of  the  purchase: 

(b)  The  aggregate  fair  mariiet  valoe  of 
the  l^operties  has  been  determined  by  a 
qualifiml  independent  appraiser; 

(c)  The  purdiase  will  be  a  one-time 
cash  transaction  and  no  commissions  or 
other  expenses  will  be  paid  by  the  Plan 
or  the  Account; 

(d)  The  proposed  purchase  will  not 
exceed  25%  of  die  Account's  total 
assets; 

(e)  On  the  date  of  Ae  transaction,  the 
Account  will  acquire  the  Properties 
clear  of  any  and  all  encumbrances:  and 

(f)  The  only  Wan  participant  affiected 
by  the  proposed  puiUiase  will  be  Dr. 
I^er.  and  he  desires  the  purchase  to  be 
consummated. 


Notice  to  tnteresied  Persons 

Because  the  oidy  Flan  assets  involved 
in  the  proposed  transaction  are  those  in' 
Dr.  Dyer's  Account  and  he  is  the  only 
participant  affected  t^  the  proposed 
transaction,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  hearing 
requests  on  the  iHY>posed  exemption  are 
due  30  days  after  the  date  of  publication 
of  this  notice  m  the  Federal  Registef . 
FOR  RMTMCIt  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
telephone  (202)  523-8104.  (This  is  not  a 
toll-free  number.) 

Gordon  Food  Service,  Inc.  Profit  Sharing 
Plan  (the  Profit  Shuing  Plan)  and  the 
Gordon  Food  Service,  Inc.  Security  Plan 
(the  Security  Plan;  Collectively,  the 
Plans)  Located  m  Grand  Rapids,  MI 

[Application  No.  D-8367] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a),  406(b)(1)  and  (bK2)  of  the  Act 
and  the  sanctions  resufting  frt)m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  a  group 
trust  (the  Group  Trust)  in  which  the 
Plans  invest  of  an  unsecured 
promissory  note  (the  Note)  to  Gordon 
Food  Service,  Inc.  (the  Employer), 
provided  the  Group  Trust  receives  an 
amount  representing  the  greater  of  the 
fair  market  value  of  the  Note  as  of  the 
date  of  the  sale  or  the  outstanding 
principal  balance  of  the  Note  plus 
accrued  interest  at  the  time  the 
transaction  is  consummated. 

Summary  of  Pacts  and  Representations 

1.  The  Employer  is  a  Michgan 
corporation  and  a  wholesale  distributor 
of  a  wide  variety  of  food  and  nonfood 
grocery  products  to  the  food  service 
industry  and  institutional  clients 
including  restaurants,  hotels,  colleges 
and  schools,  hospitals  and  prisons.  The 
Employer  has  been  in  business  for 
approximately  4B  years.  It  has  1,300 
employees  and  a  distribution  network 
covering  much  of  the  Midwest  including 
the  States  of  Michigan,  Ohio,  Indiana 
and  minois.  The  Employer  maintains  its 
principal  place  of  buvness  in  &an(( 
Rapids.  Michigan. 


2.  The  Plans,  :which  have  common 
participants,  consist  of  the  Profit  Sharing 
Plan  and  the  Security  Hen.  The  Profit 
Sharing  Plan  is  a  «n(k)  plan  with  985 
participants  and  net  assets  of 
$36,513,619  as  of  September  30, 1989.  On 
that  same  date,  the  Security  Plan,  a 
money  purchase  defined  contribution 
plan,  had  985  participants  and  net  assets 
of  $8,830,906.  The  trustees  (the  Trustees) 
of  the  Plans  are  Messrs.  Paul  B.  Gordon. 
John  M.  Gordon  and  Daniel  A.  Gordon. 
The  TrusteeSrWho  are  the  majority 
shareholders,  officers  and  directors  of 
the  Employer,  make  investment 
decisions  for  the  Plan. 

3.  On  August  10, 1978.  the  Profit 
Sharing  Plan,  lent  $500,000  to  Square 
Real  Estate,  Inc.  (Square),  a  Michigan- 
based  real  estate  promoter  and 
developer  that  has  offered  financial 
opportunities  end  investments  to  the 
Employer,  members  of  the  Gordon 
Family  (the  Gordons),  the  Plans,  and  the 
public  at  large.  Mr.  Robert  Steed  (Mr. 
Steed),  the  owner  and  president  of 
Square,  is  a  bq^iness  associate  and 
professional  representative  of  the 
Cordons  and  the  Employer.  Both  Mr. 
Steed  and  Square  are  also  licensed  real 
estate  agents  and  brokers. 

4.  To  evidence  the  $500,000  loan. 
Square  gave  the  Profit  Sharing  Plan  a 
promissory  note  which  as  secured  by 
the  first  mortgage  (the  Mortgage)  on 
certain  commercial  property  (the 
Property).  The  Note  carried  interest  at 
the  rate  of  9V4  percent  per  annum  and 
provided  for  monthly  payments  of 
principle  and  interest  of  $4,461  from  June 
10, 1978  through  April  10, 1993.  The 
Property  securing  the  Note  consisted  of 
a  parcel  of  undeveloped  land  and  a  stip 
mall,  known  as  the  Wyoming  Industrial 
Square,  which  was  located  at  890  47st 
Street  SW..  Wyoming,  Michigan.  The 
Mortgage  was  recorded  on  August  14, 
1978  with  the  Kent  County,  Michigan 
Register  of  Deeds.*' 

5.  To  centralize  investment  decisions 
and  minimize  administrative  costs,  on 
November  1. 1983,  the  Employer  created 
the  Group  Trust  in  which  certain  assets 
of  the  Profit  Sharing  Plan  and  all  of  the 
assets  of  the  Security  Plan  have  been 
commingled.  As  of  September  30, 1989, 
the  Group  Trust  had  net  assets  of 
$33,589,627.  Of  the  total  assets, 
approximately  78  percent  is  attributed  to 
the  Profit  Sharing  Plan  and  22  percent  is 
attributed  to  the  Security  Plan.  The  Note 
is  held  by  the  Group  Trust  and  is 
allocated  between  the  Plans  in  the 
stated  proportions. 


6.  In  August  1965,  Mr.  Steed 
approached  the  Trustees  to  inform  them 
that  the  Property  securing  the  Note  was 
in  the  process  of  being  sold  and  that  the 
Group  Trust  would  be  paid  off  on  the 
Note  and  the  Mortgage.  To  facilitate  the 
sale,  Trustee  John  M.  Gordon  executed  a 
Discharge  of  Mortgage  (the  Discharge  of 
Mortgage)  dated  August  28, 1985  and 
delivered  the  Discharge  of  Mortgage  to 
Mr.  Steed  to  be  held  in  escrow  pending 
the  closing.  Subsequently,  Mr.  Steed 
telephoned  the  Employer  and  its 
principles  to  explain  that  the  sale  had 
fallen  through  and  would  not  be 
completed.  The  Employer  and  its 
principles  also  presumed  that  the 
Discharge  of  Mortgage  would  be 
destroyed.*^  The  Property  was 
subsequently  sold  without  the 
knowledge  of  the  Employer.  Square 
however,  continued  to  make  monthly 
payments  under  the  Note  until  Mardi  5, 
1990  and  it  was  never  delinquent  in 
making  such  payments.  According  to  the 
applicant  the  Plans  paid  no  servicing  or 
administration  fees  in  connection  with 
their  holding  of  the  Note. 

7.  On  March  2, 1990,  Square  filed  a 
petition  in  bankruptcy  for  protection 
from  its  creditors  under  chapter  11  of  the 
U.S.  Bankruptcy  Code.  Other  than  the 
March  1990  payment.  Square  has  made 
no  further  payments  on  the  Note.  As  of 
March  5, 1990,  the  Note  had  an 
outstanding  principal  balance  of 
$318,934.  Upon  Square's  filing  for 
bankruptcy,  the  Employer  and  the 
Trustees  learned  that  the  Discharge  of 
Mortgage  had  been  recorded  by  Square 
on  September  30, 1985. 

8.  lie  Employer  believes  that  Square 
is  insolvent  unable  to  continue  making 
payments  under  the  Note  and  unable  to 
discharge  or  pay  a  judgment  on  the 
Note.  Although  Square  has  filed  for 
reorganization  under  Chapter  11  of  the 
U.S.  Bankruptcy  Code,  the  Employer  is 
also  of  the  belief  that  a  liquidating 
bankruptcy  will  occiu*.  Therefore,  in 
order  to  preserve  the  investments  of 
money  and  confidence  which 
participants  have  in  the  Plans,  the 
Employer  proposes  to  purchase  the  Note 
from  the  Group  Trust  for  cash.  Thus."  the 
Group  Trust  will  sell  the  Note  to  the 
Employer  for  the  greater  of  its  fair 
market  value  as  determined  by  an 
independent  appraiser  for  $318,934, 
representing  the  outstanding  principal 
balance  of  the  Note  plus  accrued 
interest  as  of  the  date  the  transaction  is 


'  *  In  this  propotad  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the 
circumstances  surrounding  the  making  of  the  loan 
violated  any  proviston  of  Part  4  of  Title  1  of  the  Act 


'*  The  Department  expresses  on  opinion  herein 
on  whether  Mr.  Gordon's  delivery  of  the  Discharge 
of  Mortgage  to  Mr.  Steed,  or  any  subsequent  actions 
following  the  failure  of  the  sale  to  be  completed, 
w  3S  inconsistent  with  any  of  the  fiduciary 
responsibility  provisions  of  section  404  of  the  Ad. 


consummated.  The  independent 
appraiser  will  update  the  fair  maiket 
value  of  the  Note  prior  to  the  sale  to 
ensure  that  the  Group  Trust  will  not 
receive  an  amount  that  is  less  than  fair 
market  value.  Further,  the  Group  Trust 
%vill  not  be  required  to  pay  any  fees  or 
commission  in  connection  with  the 
proposed  sale. 

9.  The  Note  has  been  appraised  by 
Sigurd  R.  Wendin  and  AModates.  Inc. 
of  Birmingham.  Michigan,  an 
independent  appraisal  finn  specializing 
in  the  evaluation  of  securities  of  closely- 
held  corporations  including  debt 
obligations  such  as  the  Note.  In 
particular,  Mr.  Richard  H.  Wendin  (Mr. 
Wendin),  the  president  of  the  company, 
has  valued  the  Note  at  $191,360  as  of 
July  11, 1990.  Mr.  Wendin  states  that 
based  on  Square's  financial  position,  an 
unsecured  creditor  such  as  the  Group 
Trust  would  probably  recoup  less  than 
75  percent  of  its  investment  with  Square. 
Morover,  in  view  of  uncertainties 
regarding  the  timing  and  actual  amount 
of  payme.it,  Mr.  Wendin  believes  that  a 
willing  buytr  and  a  willing  seller  would 
further  discount  the  value  of  the  Note  to 
reflect  the  risks  involved  and  to  provide 
the  buyer  with  a  potential  return 
commensurate  «vith  these  risks.  Because 
there  is  no  pubUc  market  for  the  Note, 
Mr.  Wendin  believes  that  a  discount  of 
20  percent  frt)m  a  pro  forma  value  of 
$239,201  (representing  75  percent  of 
$318,934  which  is  the  outstanding 
principal  balance  of  the  Note)  would 
produce  a  fair  maiket  value  for  the  Note 
of  $191,360. 

The  Employer  represents  that  the 
amount  by  which  the  sales  price  for  the 
Note  exceeds  its  fair  market  value,  if 
treated  as  an  Employer  contribution  to 
the  Plans,  when  added  to  the  balance  of 
the  annual  additions  to  such  plans,  will 
not  exceed  the  limitations  prescribed  by 
section  415  of  the  Code. 

10.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  sale  of  the  Note  by  the  Plans  to  the 
Employer  will  represent  a  one-time 
transaction  for  cash:  (b)  the  Plans  will 
sell  the  Note  to  the  Employer  for  an 
amount  representing  the  greater  of  the 
fair  market  value  of  the  Note  as  of  the 
date  of  the  sale  or  the  outstanding 
principal  balance  of  the  Note  plus 
accrued  interest  at  the  time  the  sale  is 
consummated;  (c)  the  Note  has  been 
appraised  by  Mr.  Wendin,  a  qualified, 
independent  appraiser  (d)  the  Plans  will 
not  be  required  to  pay  any  fees  or 
commissions  in  connection  therewith: 
and  (e)  the  sale  of  the  Note  will  allow 
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the  Plana  to  raiavnt  tbe  s^  proceedt 
in  incorae-prodiicbie  aasets. 

Tax  Consequences  of  Transaction 

Hie  Department  of  the  Treasury  has 
determined  that  if  a  transaction  bietween 
a  qualified  employee  b^iefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  vahie  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
tberefore  mast  be  examined  tmder 
api^icaUe  provisions  of  the  Code, 
including  sections  401[aH4)  404  and  415. 

For  furUter  information  contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  tbe  fc^owing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exen^ition  under  section 
408(a)  ot  the  Act  and/ or  section 
4075(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  Uie  Act.  which  among  other  things 
require  a  Hduciary  to  discharge  his 
duties  re^)ecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)(6)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  most 
operate  for  the  exclusive  benefit  of  the 
employees  of  die  em^oyet  maintaining 
tfie  phn  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  vadet  section  40e(a)  (^  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  mast  find  that  the 
exemptiaB  is  adannistratively  feasible, 
ie  tlw  interests  of  the  plan  and  of  its 
partidpents  and  ben^daries  and 
protective  of  the  ri^its  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  ef,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  adrainistratrve 
exemptioDS  and  transitional  ndes. 
Furthermore,  tbe  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

[4H  The  proposed  exemptions,  if 
graxUed.  will  be  set^ect  to  the  express 


condition  that  die  material  £act8  and 
leptesentations  coitained  in  each 
application  are  tme  and  complete,  and 
tbit  each  application  accurately 
describes  ail  material  terms  of  the 
transaction  whidi  is  the  siib)ect  of  the 
exenq>tion. 

Signed  at  Washington.  DC.  this  3l8t  day  of 
Augast,  190Oi 
ivsn  Slrasraia^ 

Director  of  Exemption  Determinations, 
Pension  and  Wetfare  Benefits  Administration. 
U.S.  Department  ofLobor. 
[FR  Doc.  90-20972  Filed  9-^-90r.  8:45  am] 
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[Protiibitsd  TransaellOfi  Exemption  90-59; 
Exemption  Applcetion  No.  D-8374  et  aL) 

Grant  of  Individual  Exemptions; 
Greenwicti  CapHai  Markets,  Inc. 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTtOME  &8nt  of  Individual  Exemptions. 

SUMMARY:  This  docoment  contains 
exemptions  issued  by  the  D^artment  of 
Labm  (tbe  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  itetirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  pabUshed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  erf  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
sommary  of  facts  and  representations 
contained  in  each  applicatim  for 
exemption  and  referred  interested 
persons  to  the  respective  apiriications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applicahons 
have  bieen  availaUe  for  public 
inspection  at  the  Department  in 
Wasfainglon.  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  DqmrtmenL  In  addition  the 
notices  stated  ttiat  any  interested  person 
might  s«d>mit  a  written  request  that  a 
pubhc  hearing  be  held  (where 
^ipropriate).  The  applicants  have 
represented  that  tfiey  have  complied 
with  the  requirements  of  die  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Depcvtment 

The  notices  (rf  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because. 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  197»  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  tbe 


Treasary  to  issue  exemptioos  of  the  tjrpe 
prtqMsed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  40e(a)  of 
die  Act  and/or  section  4975(c)(2)  ctf  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptitms  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  die 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Exemption 

/.  Transactions 

A.  Effective  )une  1. 1988.  die 
restrictions  oH  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sectiiMi  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exc^ttge  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  maricet  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certfficates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E), 
40e(a)(2)  and  407  for  die  acquisition  or 
bedding  of  a  certificate  on  behalf  of  an 
Exduded  Plan  by  any  person  who  has 
discreticmary  authority  at  renders 
investment  advice  widi  req>ect  to  Ihfe 
assets  of  that  Exchided  Ran.* 

B.  ^active  ]une  1. 1988,  the 
restrictions  of  sections  406(b)(1)  and 
40e(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4875  (a)  and  (b)  of 
the  Code  by  reason  of  section 


'  Section  LA.  provides  no  relief  fro*  MctioM 
406(aMlMEk  «ietaM2)  and  4S7  far  Mqr  paraM 
rendering  invaataaal  advica  la  a*  Badaded 
Y,mn  Ike  aManias  af  aadiaa  S(21KAHii)  aai 
ra«alaUea  29  CFI  XSKU-^ltc). 


4g7S(c)(l^  ^the  Cede  rtiall  not  appty 
to: 

(1)  Hie  <lii«et  or  inject  sale, 
exchanss  er  tiaasft,!  of  oertificatas  kn 
the  initial  iswaaoe  of  certificates 
between  the  spooser  or  eaderwriter  end 
a  plan  when  the  person  who  has 
discretionary  afodiorlly  or  renders 
inwestieut  advice  widi  respect  so  the 
investment  of  plan  assets  in  the 
certificates  is  i(e)  an  obligor  with  respect 
to  5  percent  ar  fess  of  the  fair  narket 
value  of  oUieatiam  or  receivables 
cooteined  in  ifee  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a^  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  aoqiuaition 
of  certificates  in  connection  with  the 
initial  issnanoe  of  the  certificates,  at 
least  50  percent  of  each  cbrss  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  meeiJ>ers  of  tte 
Restricted  Group  and  at  least  50  percent 
of  the  sfgragate  interest  in  the  trust  is 
acquired  by  persons  mdependoit  of  die 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  dees 
of  certificates  does  not  exceed  25 
percent  of  aU  of  the  certificates  of  that 
class  oulstaading  at  the  time  of  the 
acqcdsttion;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  pl«i  writh 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  er  serviced 
by  the  same  entity.'  For  purposes  ef  this 
paragraph  B.(lHiv)  ooiy,  an  enttty  wU 
'  not  be  coRsiifered  to  service  assets 
contained  in  a  trust  if  it  is  merdy  a 
subservioer  of  that  trust; 

(2)  The  difect  or  indirect  acquisition 
or  dispoaitioa  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditians 
set  forth  in  paragraphs  B.(l)  (i).  (iiij  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  hy  a  plan  pucsuaat 
to  subsection  LB.  (1)  or  (j^. 

C.  Efiectivc  June  1, 1986,  die 
restrictions  vi  sections  406(e).  406(b)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4irs  (a)  and  (b)  of  the  Code 
by  reason  of  section  487S(c)  of  die  Code, 
shall  not  apply  to  tuuisactioas  in 


participaMaiiBa  cnawainslad  fand  (winh  a*  ataak 
collective  tnut  land  or  inMirance  coiqpany  pooled 
•eparate  account)  liiaU  ba  umaldeied  to  own  the 
Mme  propaHiaaaUt  awdWdad  iwlaiam  faiaaoh  mm 

in  Uia  ta>al.aiaate  rf<ha  naaaala^art  6iad«a 
calculated  on  the  moat  reaast  jmcedias  valaa&oa 
date  of  the  fund. 


connection  wKh  we  eervteing, 
nenegencnt  andoperasoneie  Iniata 
provided: 

(1)  Sudi  tcansaCdons  are  carried  otft 
in  accordance  wlfh  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memoraiidiun 
provided  to.  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exenqition  from 
the  restrictions  of  section  466(b)  of  die 
Act  or  froaa  the  taxes  imposed  by  reason 
of  section  4S75(c)  of  the  Code  far  die 
receipt  of  a  £ee  fay  a  servicer  of  the 
trust  from  a  person  other  than  the 
trustee  or  sponsor,  unless  such  fee 
omstitutes  a  "qualified  administrative 
fee"  as  defined  hi  section  III.S. 
D.  EfEective  f une  1,  ma,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4875(c)(l]  (A)  tlirough 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  diose  restrictions 
or  taxes  would  otherwise  aj^ly  merely 
becaase  a  person  is  deemed  to  be  a 
party  in  Merest  or  disqualified  person 
(including  a  fiduciary)  widi  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  i^rvice  provider 
described  m  section  3(14)  (F),  (G).  (H)  or 
(I)  of  die  Act  or  section  4975(eK2]  (F). 
(G).  (H)  or  (I)  of  die  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  GeneraJ  CoadJtioas 

A.  The  relief  provided  trnder  part  I  is 
available  only  if  the  following 
conditions  are  met 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  fincludiqg  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2i  The  r^ts  and  interests  evsdeaciid 
by  the  certificates  aie  not  si^rdiBated 
to  the  righte  and  interests  evidenced  by 
other  certificates  of  the  same  tniat; 


*  In  yM«aie«r«v(iaeia  flao 

•ubataoUatty  the  aanainfomatiaa^hat  awaid  ba 
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fS)  Iwe  certincetes  acqeired  oy  Ac 
plan  have  received  a  i  a  ting  at  tne  tine 
of  such  acquisition  that  is  in  one  of  itn     | 
diree  highest  generic  raftng  categories       ' 
from  either  Standard  ft  Poor's 
Corporation  (SftFs).  Moody's  Investors 
Service,  Inc.  (Mootly's),  Dirff  ft  flielps 
Inc.  (D&P)  or  Fitch  Investors  Service, 
Inc.  (Fitch^ 

(4)  The  trustee  is  not  an  affifiate  of 
any  member  of  the  Restriiiled  Group. 
However,  tbe  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  aad 
reapoaaibilities  of  the  servicer  pursuant 
to  the  terras  of  a  pooling  aad  servicing 
agreement  providing  for  such  suooeseion 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer; 

(5)  Hie  SUB  of  all  payments  made  ta 
and  retained  by  die  underwriters  ia 
connectian  with  the  distilbetiaB  or 
placonent  of  certificates  lepieseuts  not 
more  than  reasonable  corapensatioB  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  ob%atioiis  (or  interests 
therein]  to  dw  trust  represents  not  more 
than  the  fair  market  value  of  sach 
obligations  (or  interests);  and  the  smn  of 
all  payraends  made  to  and  retaiaed  by 
the  servicer  represents  not  more  than 
reasonable  uaapensation  lor  the 
servicer's  services  under  the  pooling  and 
servicing  agpeement  aad  reimbaffsement 
of  tke  servicer's  reasonable  expenses  in 
connection  therewith;  end 

(i^  The  plan  investing  in  such 
certificates  is  an  "accredited  investor^ 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exdiange  Commission  imder  die 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insmer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  wtdi  respect  to  tlie 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  part  L  if  die  provision  of 
subsection  II.A46)  above  is  not  satisfied 
widi  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum:  and  (2)  in  die  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purdhaser  whic^  is  a  plan 
that  it  is  in  compliance  wtth  such 
condition,  and  obtains  a  covenant  from 
each  initial  purchaser  to  the  effect  that 
so  long  as  such  initial  purdiaser  (or  any 
transferee  of  such  initid  purchaser's 
certificates)  is  required  to  obtain  from 
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iU  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  c(Mnpliance 
with  the  condition  set  forth  in 
subsection  n.A.(d)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 

A.  Certificate  means: 

(1)  A  certificate — 

(a)  that  represents  a  beneficial 
cwmership  interest  in  the  assets  of  a 
trust:  and 

(b)  that  entitles  the  bolder  to  pass- 
through  payments  Of  principal,  interest 
a  ad/ or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  that  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  86fX)(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  in  either  such 
case,  Greenwich  or  any  of  its  affiliates 
is  either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
UI.T): 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  Ul.U); 


[e]  guaranteed  govemmentcJ 
mortgage  pool  certificates,  as  defined  in 
29  CFR  2510.3-101(i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
0.(1); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
8.(1). 

Notwithstanding  the  foregoing,  the  term 
"trust"  does  not  include  any  investment 
pool  imless:  (i)  The  investment  pool 
consists  only  of  assets  of  the  type  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by 
S&Fs,  Moody's,  D&P,  or  Pitch  for  at 
least  one  year  prior  to  the  plan's 
acquistion  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plcm's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  Underwriter  means: 

(1)  Greenwich; 

(2)  any  person  direcUy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Greenwich:  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Greenwich  or  a  person  described  in  (2) 
is  a  manager  or  co-manager  with  respect 
to  the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  dispositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Services  means  the  entity 
tht  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust 

P.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement 

G.  Servicer  means  any  entity  which 
services  loans  contained'in  the  trust 


including  the  master  servicer  and  any 
subservicer. 

H.  7>t/«tee  means  the  trustee  of  the 
trust  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust. 

Notwithstanding  the  forgoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  dass 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust 

J.  Obligor  means  any  person,  other 
that  the  insurer,  that  is  oUigated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

L  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  imderwriten 

(2)  Each  insurer; 

(3)  The  sponsor 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trustor 

(7)  any  affiliate  of  a  person  described 
in  (IHO)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  of  policies  of  a  person 
other  than  an  individual. 


O.  A  peraon  «rfll  be '^ndependear  «f 
another  penon  only  if. 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  ofter  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  w4io  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  tas 
defined  in  section  Q  betew),  provided: 

(1)  T\\e  terms  of  ^e  forwawl  deiivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  etre  no  less  favor^^le 
to  the  plan  than  they  would  be  in  an 
arm's  lengOi  transaction  with  an 
unrelated  party; 

(2)  Hie  prospectus  or  private 
placement  memorandnn  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
oommitment  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  apphcable 
to  sales  are  met 

Q.  Forwatddeirvery  commitmeat 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory' 
contracts  (which  contemplate  obligatory 
delivery  and  aooeptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  ri^t  but  not 
the  obligation  to  dehver  certificates  ta 
or  demand  delivery  of  certificate  from, 
the  other  partyL 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  1550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  followiag 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  tioMly  payment  of  amounts 
owing  in  respect  to  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  'The  amount  pahl  to  invtakon  in 
the  trust  will  aot  be  teduoed  by  tlie 
amount  of  «oy  isach  fee  wmived  by  the 
servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(a)  WUcb  is  securad  fey  eqotpneat 
which  is  loossA 

(b)  Whick  isaeowad  by  liw  I 
of  the  lessee  to  pay  rent  uader  te 
equipment  lease;  and 

(c)  WMk  nmtmA  to  wfaidi&e  tnst% 
secwity  intarcat  in  the  aqaipmeBt  is  at 


least  as  protective  <rf  tlve  finite  of  fiw 
trust  as  (he  trust  waaA^  Imvc  if  ^ 
aqidpncat  aole  were  seoaved  oidy  by 
the  aqoipmeoit  and  not  the  lease. 

U.  QualifBd  Motor  Vekieh  Leaae 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  Irast  kMs  a  saoarity  intesest 

in  the  lease; 

(b)  The  trust  bolds  a  securi^  interest 
in  the  leased  anotor  vehide;  aad 

(c)  The  trust's  security  intetest  in  Ae 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  ri^s  as  Ae 
trust  would  Deceive  under  a  aiotor 
vehicle  installment  loaa  contract 

V.  PooSng  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust  In  the  case 
of  cerificates  which  are  denominated  at 
debt  instruments,  "Pooling  and  Servicing 
Agreement"  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  \tS^  5, 
1990  at  55  FR  27720. 
vVRrrTEN  COMMENTS.  The  Department 
received  one  written  Comment  to  the 
notice  of  proposed  exemption  and  no 
requests  for  a  public  hearing,  "nie 
written  comment,  whidi  was  submitted 
by  Greenwich,  concerned  corrections  to 
certain  technical  language  contained  in 
the  aotice  of  proposed  ex«nption.  T1»e 
comment  also  concerned  clarification  of 
the  de^ition  ci  the  term  "trust"  as  set 
forA  in  sedHon  111.8.  of  the  proposed 
exemption.  The  specific  details  of  tiie 
ooiranent  are  presented  below. 

1.  Location  of  Greenwich.  Greenwich 
asserts  that  it  is  located  in  Greenwich, 
Connecticut  and  not  in  New  York,  New 
York.  Therefore,  the  applicant 
recommends  that  the  title  of  the 
proposed  exemption  be  amended  to 
reflect  this  change. 

2.  Definition  of  Trust".  To  correct  a 
typographical  error  in  ^e  fouifli  line  of 
subsection  HI.B.(3)  of  the  proposed 
exemption,  Greenwich  suggests  that  the 
words  "to  be"  should  be  inserted  before 
the  words  "Jmade  to  certificateholders." 

3.  Item  4— Trust  Structure.  Greenwich 
notes  that  in  many  transactions,  ttie 
sponsor  may  acquire  legal  title  to  assets 
selected  for  the  trust  on  the  closing  date 
and  concuisenlly  convey  to  the  trust 
legal  title  to  the  assets.  Thereiore. 
Greenwich  explains  that  the  words  "Ob 
or"  should  be  inserted  before  the  phrase 
"prior  to  tin  lAusing  itsttT  afBie 
beginning  of  the  first  sentence  of  the 
secusiil  pai  ugi  spli  of  Hem  4  of  the 
Summary  of  Facts  and  Ttoprcsenta^ons. 


4.  Item  08   SiMMmfy.  deenwkn 
states  that  suWpaiagaph  (e)  of  iten  M 
of  flie  SujBuiai  j  itf  Faots  and 
Reptaeentations  shoald  read  as  tuBuwa; 
"Greenwick  has  «Mde,  or  wfll  aake.  a 
secondaiy  narinl  in  oartificates." 

5.  Residential  Leasehold  Mortgqgea 
(the  Residential  LeasehtM  Mortga^ie^ 
In  lespoHse  to  a  comment  Ihaft  was 
submitted  in  Prohibited  IVansaction 
ExempSon  W-82.  an  exemption 
involving  Pmdential-Bache  Securities. 
Inc.  (55  FR  28147,  June  «,  19901), 
Greenwich  notes  Aat  ^  Department 
ouifirmed  thai  the  definifion  of  the  term 
"trust"  contained  in  section  III3.  of  the 
exemption  would  include  trusts 
containii^  obMgatians  that  arc  secured 
by  leasehold  iaterests  on  residential  real 
property.  Therefore,  Gremwich  requests 
similar  confinni^ion  from  the 
Department  in  the  present  exeinptioa. 

Accordingly,  after  consideration  of  the 
entire  record,  including  the  comment 
submitted  by  Greenwich,  the 
Department  has  determined  to  grant  tha 
exemption  subject  to  the  technical 
amendasents  discussed  above.  The 
Department  also  coafims  that  the 
definition  of  "tivst"  includes  Residential 
Leasehold  Mortgages. 

EFFKTIVE  DATE:  This  exemption  is 
effective  for  ti>ansactions  occurring  on  or 
after  June  1, 198& 

FOR  nwnCR  MraaMATMM  CONTACR 
Ms.  Jan  D.  Bready  of  the  DeparOnent 
telephoee  (202)  5Z3-W81.  (This  is  not  a 
toll-free  ntuaber.) 

General  Infamafion 

The  attentian  of  interested  persons  is 
directed  to  the  follotving: 

(1)  The  fact  that  a  transaction  is  the 
sub^xt  of  aa  exemption  asder  section 
408(a]  of  the  Act  and/ or  section 
4975(c)(^  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provistons  of  section  404 
of  the  Act  which  among  other  things 
reqniK  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  tha  participants  and 
bmeficiarsesaf  Iha  plan  and  hi  prudent 
faahsan  in  acaoBdaoDS  with  sactian 
4IM(aXl)m  of  the  Act;  nar  does  it  affe(« 
the  reqitirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
euT*a?  «  mafartainiat  <ha  plan  and  their 
benafkiarlns; 

(2)  Tliase  axempttons  ara 
sapplamentsfl  ta  and  iie^  te  ^Isjogatien 
of.  my  other  provisians  off  Ae  Aet  and/ 
or  the  Oada.  Inchnng  staMtecy  or 
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administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
adminstrative  or  stautory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3]  Ths  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  subject  to  the  exemption. 

Signed  at  Washington.  DC  thu  31st  day  of 
August  1900. 
Ivu  Sinsfeld. 

Director  of  Exemption  Determinationa, 
Pension  and  Welfare  Benefits  Administration, 
VS.  Department  of  Labor. 
[FR  Doc  90-20S71  Filed  9-5-00;  a-45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Safety  Reaearcti  Review 
Committee;  Meeting 

In  accordance  with  the  requirements 
of  the  Federal  Advisory  Committee  Act 
(FACA),  the  Nuclear  Safety  Research 
Review  Committee  (NSRRC)  will  hold 
its  next  meeting  on  September  25  and  26, 
199a  The  meeting  will  be  held  at  tfie 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland.  The  meeting  will 
be  open  to  public  attendance.  The 
NSRRC  provides  advice  to  the  Director 
^f  the  Office  of  Nuclear  Regulatory 
Research  (RES)  on  matters  of  overall 
management  importance  in  the  direction 
of  the  NRCs  program  of  nuclear  safety 
research.  The  purpose  of  this  meeting  is 
to  consider  what  the  strategy  and 
content  should  be  for  a  research 
program  designed  to  meet  NRCs 
essential  regulatory  requirements. 

Tuesday,  September  2$.  1990 

8  a.m.-IO  a.m.:  The  Director  of  RES 
will  review  current  research  programs 
and  the  RES  view  of  NRC  needs  for  die 
research  programs. 

10  a.m.-12  noon:  The  NSRRC 
chairperson  will  lead  discussions  on  the 
scope  ci  the  NSRRC  review,  the  review 
approach,  and  the  type  of  final  report  to 
be  prepared. 

Wednesday,  September  26, 1990 

8  a.m.-10  a.m.:  Discussions  between 
Committee  members,  the  NRC  Executive 
Director  for  Operations,  the  program 
Office  Directors,  and  other  NRC  staff  on 
Ae  need  for  research  to  meet  NRCs 
essential  regulatory  requirements. 


1  p.m.-3  p.m.:  Comments  by  the 
Subcommittee  Chairpersons  will  be 
presented  on  speciHc  research  programs 
in  relation  to  perceived  agency  needs. 

3  pjn.-4:30  p.m.:  The  NSRRC 
Chairperson  will  lead  discussions  on 
current  research  programs  in  relation  to 
agency  needs,  and  will  discuss  any 
huther  information  needed  to  prepare  a 
report  containing  the  Committee's 
advice  on  this  subject. 

4:30  p.m.:  Adjourn 

It  is  noted  that  several  subcommittees 
will  meet  currently  at  times  when  the 
full  committee  is  not  meeting.  These 
subcommittees  do  not  constitute 
advisory  committees  as  they  are  being 
convened  solely  to  gather  information 
for  the  NSRRC  and  will  present  that 
information  for  discussion  in  an  open 
meeting  (1  p.m.-3  p.m.  on  Wednesday). 
The  subcommittee  meetings  are  thus  not 
open  to  public  attendance. 

Members  of  the  pubUc  may  Tile 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
committee  chairperson  in  accordance 
with  procedures  established  by  the 
committee.  A  verbatim  transcription  will 
be  made  of  the  NSRCC  full  committee 
meeting,  and  a  copy  of  the  transcript 
will  be  placed  in  the  NRCs  Public 
Document  Room  in  Washington,  DC 

Inquiries  regarding  this  notice,  any 
subsequent  changes  in  the  status  of  the 
meeting,  the  filing  of  written  statements, 
requests  to  speak  at  the  meeting,  or  the 
transcription,  may  be  made  to  the 
Designated  Federal  Officer,  Dr.  Ralph  O. 
Meyer  (telephone;  301/492-3904), 
between  8:15  a  jn.  and  5  p.nL 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August  1990. 
lohn  C  Hoyle. 

Advisory  Committee  Management  Off i(xr. 
[FR  Doc  90-20059  Filed  9-5-90;  8:45  am] 
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Adviaory  Committee  on  Reactor 
Safeguarda  Subcommittee  on 
Advanced  Preaaurizad  Water 
Reactora;  Meeting 

The  Subcommittee  on  Advanced 
Pressurized  Water  Reactors  will  hold  a 
meeting  on  September  21, 1990,  room  P- 
110. 7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Friday.  September  21, 1990— 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  meet  with 
ABB  Combustion  Engineering,  Inc.  to 
discuss  design  feedback  for  System  80 
Plus  from  operational  experience  at  C-E 
plants,  in  particular  Palo  Verde. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  ABB 
Combustion  Engineering.  Inc.,  NRC  stdff. 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Medhat  M.  El- 
Zeftawy  (telephone  301/492-9901) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  August  29,  l9Ba 
Gary  R.  QiyttadireilMr, 
Chief.  Nuclear  Reactora  Branch. 
{FR  Doc.  90-20960  Filed  9-5-90;  8:45  am] 
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Adviaory  Committee  on  Reactor 
Safeguarda,  SubcommHtae  on 
Advanced  Praaaurized  Water 
Reactora;  Meeting 

The  Subcommittee  on  Advanced 
Pressurized  Water  Reactors  will  hold  a 


meeting  on  September  20, 1990,  room 
P-422,  7920  Norfolk  Avenue,  Bethesda, 
MD.         •  ..,v  ):■...  .        . 

The  entire  lawting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  September^,  1990-8:30 a.m. 
until  the  conclusion  of  business 

The  Subcomonittee  will  review  the 
draft  SER  for  the  Westinghouse  RESAR 
(SP/90)  design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Westinghouse, 
the  NRC  staff,  their  consultants,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member.  Mr.  Medhat  M.  El- 
Zeftawy  (telephone  301/492-9901) 
between  7:30  a  jn.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  August  29. 1990. 
G«y  R.  Quittsckwibsr. 
Chief  Nuclear  Reactora  Branch. 
(FR  Doc  90-20961  Filed  »-5-90:  a-45  am) 
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License  No.  29- 


CertfRed  Teattng  l.aboratorlea,  Inc^ 
Bordentown,  NJ;  Order  Impoeing  A 
Civil  Monetary  Penalty 

I 

Certified  Testing  Laboratories,  Inc., 
Bordentown,  New  Jersey  (the 
"licensee")  is  the  holder  of  License  No. 
030-12145  (the  "license")  issued  by  the 
Nuclear  Regulatory  Commission  (the 
"Commissioner"  or  "NRC")  piusuant  to 
10  CFR  parts  30  and  34.  The  license 
authorizes  the  use  of  by-product 
material  for  the  conduct  of  industrial 
radiography  and  related  activities.  The 
license  was  originally  issued  on  January 
10, 1973,  was  last  renewed  on  February 
5, 1987,  and  was  due  to  expire  on  April 
30, 1990.  However,  the  licensee 
requested  renewal  of  the  license  in  an 
application  dated  March  20, 1990.  On 
April  10, 1990,  NRC  Rejgion  I  issued  a 
letter  notifying  the  licensee  that  the 
license  remains  in  effect  under  a  timely 
renewal  application  pursuant  to  10  CFR 
30.37(b),  pending  Commission  action  on 
the  renewal  application. 

n 

The  NRC  conducted  a  safety 
inspection  of  the  licensee's  activities  at 
the  licensee's  facility  on  April  22, 1988. 
Subsequently,  the  NRC  Office  of 
Investigations  performed  an 
investigation.  Based  on  the  inspection 
and  investigation,  the  NRC  found  that 
the  licensee  had  not  conducted  its 
activities  in  full  compHance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  served  u]X)n  the 
licensee  by  letter  dated  March  9, 1990. 
The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  the  licensee  had 
violated,  the  severity  level  of  the 
violations,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
licensee  responded  to  the  Notice  by 
letter  dated  March  27, 1990.  In  its 
response,  the  licensee  admits  Violation 
1^.2,  does  not  admit  Violations  I.A.1 
and  I.B.  requests  a  lower  severity  level 
classification,  and  requests  mitigation  of 
the  penalty. 

m 

After  consideration  of  the  licensee's 
response  and  the  statement  of  facts, 
explanation,  and  arguments  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  that  (1)  the  violations  occurred  as 
stated  in  the  Notice,  (2)  the  violations  in 


Secti^on  I  of  the  Notice  were 
appropriately  classified  in  the  aggregate 
at  Severity  Level  U,  (3)  and  the  $8,000 
penalty  proposed  for  the  violations  set 
forth  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  //  is  Hereby 
ordered  That 

The  Ucensee  pay  a  civil  penalty  in  the 
amount  of  $8,000  within  thirty  days  of 
the  date  of  this  Order,  by  check,  draft  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 

The  licensee  may  request  a  hearing 
within  thirty  days  of  the  date  of  this 
order.  A  request  for  a  hearing  shall  be 
clearly  marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington,  DC  20555.  A  copy  of  the 
hearing  request  should  also  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
Allendale  Road,  ICing  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  this  Order, 
the  provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  the  hearing  shall  be: 

(a)  Whether  the  licensee  committed 
Violations  I.A.1  and  I.B..  as  set  forth  in 
the  Notice  of  Violation  referred  to  in 
Section  II  above,  and 

(b)  Whether,  on  the  basis  of  those 
violations  and  Violation  I.A.2  set  forth 
in  the  Notice  of  Violation  that  the 
licensee  admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville^  Maryland  Ais  29th  day 
of  August  1990.     . 
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For  die  Nuclear  RcfrialOTjr  CwniMiw. 
Hi^»L11      I       .►.. 
Deputy  Exeeatire  DindorfurNudear 
MateriakSafHy.  Safegaank,  aadOpenlioim 
Support 

Apptodlx— Evalualioa  and  Cbodusion 

On  March  9, 1980,  a  Notice  of  Violation  and 
Proposed  Impoaition  of  Civil  Penalty  was 
issued  to  Certified  Testing  Laboratories,  Inc.. 
Bordentown.  New  )ersey.  for  vioLttiona 
identified  during  an  NRC  inspection  and 
subaeqaent  investigation  by  the  NRC  Office 
of  Investigationa.  The  Hcensee  responded  to 
the  Notice  on  March  27, 198a  hi  its  response, 
the  licensee:  (1)  Does  not  admit  certain  parts 
of  the  two  violations  for  which  a  penalty  was 
proposed:  (2)  daims  that  the  Severity  Level 
for  the  vMatioaa  assessed  a  civil  penalty  is 
more  apprapriataiy  a  Severity  Levri  V  rather 
thaa  a  Level  D  as  dted:  and  (3)  rcqoesta 
mitigation  of  the  dvil  penalty  for  a  aumber  of 
stated  reasons,  including  its  corrective 
TTtiww  past  performance,  and  ability  to  pay. 
The  NRC  evaluation  and  conclusion 
concenong  the  licensee's  response  are  as 
follows: 

1.  ReatatoKent  of  Vhlations  Assessed  a  Civil 

Peaakf 

L  Viotatiom  Assessed  a  Civil  Penalty 

A.  Comfition  16  of  License  No.  29-14150-01 
requires,  in  part,  that  bcensed  material  be 
posseaaed  aiid  used  in  accordaaca  with 
stntsMants.  itpiaaaiUations  and  pracednna 
contaiaed  n  a  letter  dated  fanuaiy  7. 1986. 
Item  Na  5  of  this  letter  requires  tbe  Radiatioa 
Safety  Officer  or  his  desi^iated 
representative  to  perform  unannoimced  field 
audit  inapectJORS  of  each  radiographer  at 
inlervala  aot  to  exoead  three  months. 

Contrary  to  tfaa  above. 

1.  Field  audit  iaapactioD  repotts.  dated  laly 
2a  1967  and  July  21. 1967.  docunicntii« 
quarterly  field  andits  of  two  radiographers, 
were  created  by  the  Vice  President/Radiation 
Safety  Offier  (VP/RSO):  however,  field  audits 
of  the  indicated  radtflgraphers  were  not 
perforatad  oo  the  recwded  dates,  aa  admitted 
by  the  VP/RSO  in  an  interview  vrith  an  NRC 
investigator  on  February  8, 1989. 

2.  Between  fAf  1987  and  January  6, 1968, 
no  field  aadits  far  one  specific  radiographer 


UMI 


E 10  CFR  309(8)  reqnirea.  in  part  that 
infonnation  prawided  to  the  Commission  by  a 
hcensee ,be  complete  and  accurate  in  all 
material  respecrts. 

Contrary  to  the  above;  iafarmatiaa 
provided  by  the  VP/RSO  during  a  telepkoae 
conversation  with  three  NRC  representatives 
on  April  25, 1988,  was  inaccurate  in  that  the 
Vice  President/Ratfiation  Safety  Officer  (VP/ 
RSO),  in  response  to  questions  regarding  the 
field  aadit  inspection  report  dated  Jaiy  21. 
1967,  stated  that  he  personally  perforned  the 
field  audit  inspection.  This  statement  by  the 
VP/RSO  was  not  accurate  in  all  material 
respect  in  that  the  VP/RSO  subsequently 
admitted  to  an  NRC  invectigator  or  February 
8.  igae  tel  he  had  not  aadited  the 
radiographer  on  July  21, 1967,  but  had  ~nade 
up"  the  audit  report  to  give  the  appearance  of 
compKance  with  the  quarterly  awlit 
requirement.  The  statement  was  material 


becaaae  it  had  the  potential  to  affect  an 
ongoing  NRC  review  of  the  matter. 

These  violatioiu  have  been  categorized  in 
the  aggicgatt  as  a  Severity  Level  II  problem. 
(Supplaawt  VH) 

Civil  Penatly-$8,8as  (aasessad  aqoaBy 
between  the  two  violations). 

2.  Summary  of  Licensee  Response 

The  hcensee  adnuts,  in  part,  one  of  the  two 
violations  in  Sactioa  1  of  tha  Notice  for  which 
the  dvtt  pao^  waa  propoaed.  Specifically, 
the  Bcensee  adwts  part  LA.2  of  Vkiiatioo 
I.A..  notiBg  that  tfaa  faUaia  to  perfona  tha 
audiU  between  Jaiy  1987  and  Janaary  1988 
was  caused  by  tha  VP/RSO'a  inattentioD  to 
the  requirements  of  his  positifKi,  as  well  as 
the  low  level  of  activity  during  the  period. 
However,  the  hcensee  does  not  admit  part 
LA.1  of  the  violation,  daiming  that  the  audits 
more  hkely  than  not  ware  done  and  simply 
documented  after  die  fact  (aMioagh  in  one 
case,  a  wrong  date  was  selected.)  While  the 
licensee  does  aot  spcdfically  admit  or  deny 
Violation  LB.  concering  the  accuracy  of 
statements  made  to  three  NRC 
representatives  by  the  VP/RSO  on  ^jiril  25, 
1988,  the  answer  appears  to  deny  the 
violation  by  noting  the  lack  of  infonnation  to 
si^gest  a  motive  for  the  VP/RSO  to  "attempt 
to  Bialead  the  NRC  abotit  whether  he  bad 
perfoiaiad  the  andtta.** 

The  licensee  stataa  that  if  any  andita  were 
done  in  July  1987,  the  associated  audit  reports 
were  prepared  a  significant  number  of 
months  after  these  audits.  The  Ucensee 
further  states  that  the  failure  to  prepare  audit 
reports  at  the  same  time  as  the  audit,  or 
immediately  afterwarda.  was  a  violation  of 
company  pob'cy.  The  licensee  indicates  that 
submittal  of  these  reports  to  the  NRC  without 
a  dear  label  (snch  as  Xionfarmed  Copy; 
Initial  Reports  I¥obaUy  Loot;  Audit 
Performed  )dy,  1987:  Report  ftepaied  April, 
1968")  made  Aeaa  npoeta  iaoonplete  and 
created  a  failee  iwiirf  seinn  of  aixiMacy. 

In  support  of  ita  conteattoa  tbat  it  ia  far 
mora  likely  than  not  that  the  aadits  were 
done  bia  documented  afterwarda,  the 
licensee  states  that  records  reflect  that  the 
ra^cgraphy  that  the  VP/RSO  asserts  he 
audited  was  performed  at  die  Bordentown 
offices  of  Certified  during  the  entire  day  on 
each  of  three  days  to  Jriy  (specifically,  oa 
July  20, 1987  by  oae  ladioj^aplier,  and  on  faiy 
14  aad  27. 1980  by  another  radiopaphe^  tbe 
work  area  is  one  cloeed  door  and  less  than  7S 
feet  from  the  VP/RSO's  crffice;  and  the  VP/ 
RSO's  practice  is  to  frequently  visit  the  work 
area  daring  the  day.  Thus,  he  had  ample 
opportunity  to  observe  the  radiographer's 
work.  Farthermore,  the  licensee  states  that « 
there  is  no  infematioa  which  woidd  suggest 
any  motive  for  tbe  VP/RSO  to  either  prepare 
willfully  false  reports  or  to  attempt  to  mislead 
the  NRC  about  whether  he  had  performed  the 
audits,  since  the  VP/RSO  had  at  all  times 
conceded  that  he  had  not  performed  any 
audits  between  August  1987  and  January 
196a  If  the  VP/RSO  simply  asserted  diet  he 
could  not  recall  whether  he  had  perfermad 
the  July  audits  igiven  that  the  reports  were 
not  in  his  files  at  the  time  of  the  inspection), 
the  missed  audits  for  July  would  haidly  have 
been  more  serious  than  the  missed  audits 
over  the  foffowing  six  months.  The  licensee 


notes  that  the  VP/RSO  did  not  attenqit  to 
"mrice  ap"  audit  reports  far  the  period 
between  August  1987  and  January  198& 

Tbe  Bcenaee  reqaesto  dwt  if  dw  NRC 
continues  to  maintain  its  concfaision  that  the 
July  1987  audit  reports  were  willfully  falsified 
by  the  VP/RSO.  then  the  licensee  requests  a 
copy  of  the  OI  report  of  interview  with  the 
RSO  on  Febroary  8. 1986.  aince  die  finding  of 
willfuhiess  was  based  primarily  oa  that 
report  of  interview.  (As  noted  in  the  cover 
letter,  die  Oi  report  can  be  made  avatlabte 
sut^ect  to  oertato  conditioBa.) 

The  licensee  also  maintains  that  ander  the 
standards  contained  in  the  Enforceaient 
PoRcy.  Supplement  vn.  the  severity  level  of 
the  violations  in  Section  I  is  more 
appropriately  a  Severity  Level  V  ratfier  than 
a  Severity  Level  II.  and  therefore  die  penalty 
shouM  be  at  aMat  $580  based  on  a  Severity 
Level  V  classification,  fa  sopport  of  this 
contention,  the  licensee  daims  that  if  the 
aadits  had  been  performed  in  July,  as  it 
beleives.  but  the  reports  «»ere  either  never 
prepared  or  lost  then  the  late  reports  with  an 
incorred  date  for  the  one  audit  seem  to  be 
"incomplete  or  inaccurate  infonnation  which 
(was)  provided  to  the  Commission  and  the 
incompleteness  or  inaccuracy  is  of  minor 
significance." 

Tbe  hceasee  also  contends  that  based 
upon  anttication  of  the  escalation/mitigation 
factors  set  forth  to  the  policy,  die  dvil 
penalty  should  be  eitha  cancelled  w 
mitigated.  SpedficaDy.  the  licensee  chiims 
that  in  tight  of  the  extensive  oversi^t  now 
being  provided  by  the  corporate  radiation 
sasfety  director,  a  decrease  in  the  penalty  by 
approximately  50%  is  appropriate  under  the 
Corrective  Action  factor,  hi  additiea  the 
licenaee  BMiiataiaa.  that  the  prior  good 
performance  of  dm  VP/RSO  should  cause  a 
reduction  of  the  penal^.  perfaapa  by  as  much 
as  100%. 

The  licensee  also  requests  that  the  NRC 
give  consideration  to  their  ability  to  pay  the 
dvtt  penahy.  The  ficrneee  daiaaa  dmt  "gross 
revenues  (SALES)  faoa  all  licensrd  activitiea 
at  the  Bordentown  locatiaB  were  only  abont 
$48,000  in  1987  (and  $37M0  last  year).  After 
direct  labor  and  other  coats,  net  revenues 
were  probably  less  than  $8,000  for  both  years 
combined."  The  licensee  also  notes  its  intent 
to  charge  the  VP/RSO  for  any  penalty 
ultiasab^  imposed  by  die  NRC  dahiring  that 
such  penalty  leoald  be  dw  direct  resirit  of  his 
carelessness,  and  the  VP/RSO  atill  faces  die 
possibility  of  discharge  if  te  evidence 
disckwes  wriUfulaesa  on  his  part  The  hcensee 
claims  that  it  seriously  doubts  that  the 
mistakes  by  die  VP/RSO  meet  die  "more 
dian  mere  negligence"  standard  required  for 
such  a  serions  penalty.  The  Hcensee  also 
notes  diet  die  VP/R^s  errors  have  aheady 
caused  Mm  a  $2^00  lee  personally  and  the 
threat  of  a  federal  prosecution  far  a  number 
of  months.  In  light  of  the  sanctions  he  has 
already  suffered,  the  licensee  maintains  that 
a  letter  or  reprimand  to  the  hidividual  woakt 
constitute  an  adeqaate  saaction. 

The  licensee  also  reqjueats  a  hoaiing  aaleaa 
the  fine  is  dropped  or  reduced  to  $500  or 
below. 


3.  NRC  Evaluation  of  Licensee  Response 

The  NRC  concludes  that  the  reports  were 
falslHed  since  the  VP/RSO  (notwidistanding 
any  subsequent  contentions]  did  admit  in  his 
interview  with  the  01  investigator  in 
February  1989,  that  he  made  up  both 
documents  after  reviewing  files  and 
discovering  that  no  other  radiographer  had 
been  audited  within  three  months  of  the 
previous  audit  Further,  when  enforcement 
action  was  apparent  the  VP/RSO  changed 
his  story  as  to  whether  he  personnally  made 
changes  to  the  audit  documents.  Moreover, 
there  may  have  been  other  instances  of 
falsification  of  records  that  were  not  cited, 
e.g..  on  the  records  of  the  1/6/87  and  1/6/88 
audits  for  the  same  individual,  the  only 
difference  is  the  year,  with  all  other  factors, 
being  the  same,  including  the  time  of 
observation,  the  location,  the  size  of  die  pipe, 
and  the  slant  of  a  typed  entry. 

With  respect  to  the  licensee's  contention 
that  the  violation  should  be  classified  at 
Severity  Level  V,  the  NRC  maintains  that  the 
violations  in  Section  I  are  of  more  than 
"minor  safety  significance"  because  the  NRC 
relies  on  such  records,  as  well  as  statements 
concerning  such  records,  to  ensure  that  the 
radiographers  are  being  audited  so  as  to 
verify  that  they  perform  their  tasks  safely 
and  in  accordance  with  requirements. 
Completion  of  these  records  by  the  VP/RSO 
without  actually  performing  the  audits,  and 
then  providing  inaccurate  information  to  the 
NRC,  represents,  at  a  minimum,  careless 
disregard  for  NRC  requirements.  Therefore, 
the  violations  were  appropriately  classified 
in  the  aggregate  at  Severity  Level  II. 

With  respect  to  the  licensee's  requests  to 
cancel  or  mitigate  the  civil  penalty  based  on 
its  corrective  actions,  prior  enforcement 
°  history  and  its  ability  to  pay,  the  NRC 
concludes  that  (1)  die  licensee's  corrective 
actions  were  not  sufficientiy  prompt  to 
provide  basis  for  mitigation  of  the  penalty;  (2) 
the  licensee's  past  enforcement  history 
consists  of  eight  violations  in  1986  and  1987 
and,  accordingly,  provides  no  basis  for 
mitigation  of  the  penalty;  and  (3)  the  licensee 
'  provides  insufficient  basis  for  concluding  that 
the  payment  of  the  proposed  penalty  would 
either  put  the  licensee  out  of  business  or 
adversely  aKect  its  ability  to  safely  conduct 
hcensed  activities,  since  the  licensee  did,  in 
fact,  acknowledge  a  profit  at  its  facility. 

With  respeot  to  the  Ucensee's  statement 
that  it  intends  to  change  any  penalty  imposed 
by  the  NRC  to  the  VP/RSO,  Uie  NRC  notes 
that  such  an  action  is  a  licensee  decision  that 
is  not  considered  by  the  NRC  when 
determining  whether  to  escalate  or  mitigate  a 
civil  penalty,  as  the  NRC  considers  the 
circumstances  of  the  licensee,  not  individuals 
within  the  licensee. 

4.  NRC  Conclusion 

The  Ucensee  has  not  provided  sufficient 
basis  for  die  NRC  to:  (1)  Reclassify  die 
Severity  Levd  of  the  violations  in  section  I  of 
the  Notice,  or  (2)  reduce  die  associated  $8,000 
penalty  for  the  violations.  Therefore,  the  NRC 
concludes  that  a  civil  penalty  in  the  amount 
of  $8,000  should  be  imposed  by  Order. 

|FR  Doc  90-20958  Filed  9-5-9a  8:45  amj 
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[Docket  No.  S0-3S2] 


PhHadelpliia  Electric  Company;  Notice 
of  Wltltdrawal  of  AppHcatloit  for 
Ametidment  to  Facility  Operating 
Ucenae 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
approved  the  request  of  Philadelphia 
Electric  Company  (the  Ucensee)  to 
withdraw  its  May  16, 1990  application 
for  proposed  amendment  to  Faciality 
Operating  License  No.  NPF-39  for  the 
Limerick  Generating  Station,  Unit  No.  1, 
located  in  Montgomery  and  Chester 
Coimties,  Pennsylvania. 

the  proposed  amendment  would  have 
revised  the  Technical  Specifications  to 
allow  a  one-time  extension  of  the  visual 
inspection  period  for  three  small 
inaccessible  snubbers  in  the  drywell. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
issuance  of  Amendment  published  in  the 
Federal  Register  on  May  30, 1990  (55  PR 
21974).  However,  by  letter  dated  June  8. 
1990,  the  Ucensee  withdrew  the 
proposed  change,  since  it  was  no  longer 
needed. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
^endment  dated  May  16, 1990,  and  the 
Ucensee's  letter  dated  June  8, 1990, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  room,  2120  L  Street,  NW.. 
Washington,  DC.  and  at  die  local  Public 
Document  room  located  at  the  Pottstown 
Public  Library,  500  High  Street, 
Pottstown,  Pennsylvania,  19464. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  August  1990. 
Ridiard  J.  Clark. 

Project  Manager,  Inject  Directorate  1-2, 
Division  of  Reactor  Projects— I /  11,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  90-20957  Filed  9-5-90:  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

[Daclaration  of  Economic  Injury  Dtaaatar 
Loan  ATM*  No*.  7110  ft  7111] 

AlalMina  (And  Contiguoue  Counties  In 
the  State  of  Misalssippi);  Declaration 
of  Diaaater  Loan  Area 

Mobile  County  and  the  contiguous 
counties  of  Baldwin  and  Washington  in 
the  State  of  Alabama,  and  George, 
Greene,  and  Jackson  Counties  in  the 
State  of  Mississippi  constitute  an 
Economic  Injury  Disaster  Loan  Area  due 
to  severe  economic  impact  on  the 
seafood  industry  caused  by  flooding 


which  occurred  between  December  1980 
and  March  1990.  Eligible  smaU 
businesses  without  credit  available 
elsewhere  and  smaU  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injtiry  assistance  until  the 
close  of  business  on  May  23, 1991  at  the 
address  Usted  below: 


Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd.,  14th  Floor,  AUanta.  GA  30308. 

or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  smaU  agricultiwal 
cooperatives  is  4  percent. 

The  numbers  assigned  to  this 
declaration  for  economic  injury  are 
711000  for  the  State  of  Alabama  and 
711100  for  the  State  of  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  August  23, 1990. 
Susan  Engeleiter, 
Administrator. 

[FR  Doc.  20980  Filed  9-5-90;  8:45  am] 
WtXINQ  COOE  SeiS.«1-M 


[Daclaration  of  Diaaatar  Loan  Area  Na 
2436;  AmdL  3] 

Nebraska;  Declaration  of  Disaster 
LxMinArea 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  August  7, 1990.  to  the 
President's  major  disaster  declaration  of 
July  4,  to  include  Hamilton  County  as  a 
disaster  area  as  a  residt  of  damages 
caused  by  severe  storms,  tornadoes,  and 
flooding  begiiming  June  10  and 
continuing  through  July  30, 1990. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

The  termination  date  for  filing 
applications  for  physical  damage  for 
victims  located  in  the  above-named 
county  wiU  be  September  20. 1990,  30 
days  from  the  date  of  this  notice.  For  all 
other  designated  counties  the  physical 
deadline  wiU  remain  September  4, 1990. 
For  economic  injury  the  termination 
date  is  April  4, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  17, 1990 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  20981  Filed  9-5-90:  8:45  am) 
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A  #24441 


New  Yorii  yUitf  •  Comiiuoiw  County 
In  CoraiMllOHlk  Dedvalion  of 


Putnam  Coanty  and  the  cootigiious 
countiet  6t  Dutchess,  Orange,  Rockland, 
and  Westchester  in  the  State  of  New 
York  and  Fairfield  Cbnnty  in  the  State  of 
Connecticut  constitute  a  disaster  area  as 
a  resah  of  damases  from  a  fire  which 
destroyed  te  Bama  Office  Medical 
Center  on  Stooeleigh  Aveme  in  the 
Town  of  Camel  on  July  21«  lOOa 
Applications  for  loans  for  ph]rsical 
damage  as  a  rcsalt  of  this  disaster  may 
be  filed  ontil  the  dose  of  business  on 
Oct  28^  1980  and  fior  economic  injury 
until  the  dose  at  business  on  May  28, 
1991  at  the  address  listed  below: 

Disaster  Area  1  Office.  Small  Business 
Administration.  360  Rainbow  Bhrd^ 
South,  3rd  FL.  Occidental  Chemical 
Center,  FRagara  Falls.  NY  14302, 

or  other  locally  announced  locations. 
The  interest  rates  are: 


For  Pkysicsl  Dsange 

Homeownera  witli  credit  avail- 
able elsewhere.. — ^..^ ..-_ 

noBsowMn  niuoui  cmtn 
■vaitabia  tbewlicre— _— _ 


Duiimma  witk  credit  availabk 
riMwheWii - -I.. I 


Rmin«««es  and  aan-profit  orga- 
nizatioiis  witliont  credit  avail- 
atrfe  etaewhere - 


Others  (touluding  mn-profit  ofN 
ganizatkns)  witii  credit  avaB- 
able  daawbere— ^ 


Par  EcoBonic  In|ury. 
BanneMesaad  saaU  agricaltBr- 
al  cooperativas  without  crecbt 
availabia  elaewhert 


&000 

aim 
aooo 

4xao 

torn 

AJOOO 


The  numbers  assigned  to  dtis  disaster 
for  phjrsical  damage  are  244305  for  the 
State  of  New  York  and  244405  for  the 
State  of  Connecticut.  For  economic 
injury  die  numbers  are  711200  for  New 
York  and  711300  for  Connecticut 

(Catalag  of  FBderal  Domestic  AsBtstamce 
Program  Nos.  SSOOe  and  5900S). 
Dated:  August  27. 1900. 


[I 
7083] 

South 
Loan  ATM 


of 


Oodaratlon  of 


Beaufort  and  Colleton  Counties  and 
the  contigooos  counties  of  Allendale, 
Bamberg,  Charleston,  Dorchester. 
Hampton,  Javier,  and  Orangeborg  in  die 
State  of  Switii  Carolina;  and  Chatham 
and  Elftn^iain  in  the  Stete  of  Georgia 
constitute  an  Economic  Injury  Disaster 
Loan  Area  due  to  damages  caused  by 
extremely  cold  weather  whidt  occoned 
in  December  198a  Eligible  small 
businesses  without  credit  available 
elsewbne  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applicati<ms  for 
economic  injury  asistance  imtil  the  dose 
of  business  on  May  23, 1091  at  the 
address  listed  below: 
Disaster  Area  2  Office,  Small  Business 

Administration,  120  Ralph  McGill 

Blvd..  14th  Floor.  Atlanta.  GA  30308 
or  other  locally  amiounced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

The  numbers  assigned  to  this 
declaration  for  economic  injury  are 
708300  for  the  State  of  South  Carolina 
and  708400  for  the  State  of  Georgia. 

(Catalog  of  Federal  Doiaestic  Assistance 
Program  No.  50002.) 

Dated:  Ai«ust  23, 190a 
Susan  Batelatat, 
Administrator. 

pn  Doc  90-20983  nied  8-S-«k  8:45  am) 
SaiMQ  cooci 


DEPARTMENT  OF  STATE  , 

[Pulile  Notice  iaS81 

Public  Information  Colection 
RequkwMnt  Submtttod  to  OMB  for 

Review 


Administrator. 

[FR  Doc.  90-20082  PDed  •-«-«);  8>I5  am) 


v:  Department  of  State. 
ACnOM:  The  Department  of  State  has 
submitted  the  foDowing  public 
infonnation  collection  reqoirttnmt  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pabi  L  88-«l. 

summary:  The  Nonimmigrant  Visa 
Application  is  furnished  to  all  aliens 
who  express  a  desire  to  travel  to  the 
United  States  in  nonimmigrant  status. 
The  information  provided  on  the  form 
assists  in  identifying  the  appHcant  and 
in  determining  Ate  applicant's  eligibility 
for  a  nonimmigrant  visa.  This  is  a 
resubmission  based  on  comments  to 
Public  Notice  1181  (55  FR  11713).  The 


following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request — ReinstatemenL 
Originating  office— Bureau  of  Consular 

Affairs. 
Title  of  infonnation  collection — 

Nonimmigrant  Visa  Application. 
Frequency— On  occasion. 
Form  No. — 0F-1S6  and  supplements. 
Respondenta— Aliens  applying  for 

Bonimaiigrant  visas. 
Estimated  number  of  respondents— 8,OOO.OO0l 
Average  hours  per  response— 1  hour. 
Total  estimated  burden  houra— 8.000.00tt. 

Sectioa  36O«0>)  of  Pabk  L.  9e-Sll  does  nol 
apply. 

AOW I  lONAL  MronMATWN  Oft 

COMMEMTS:  Coines  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail ).  Cook  (202)  647- 
3538.  Comments  and  questions  shoold 
be  directed  to  (OMB)  Marshall  Milla 
(202)  39&-734a 

Dated  August  24, 199a 
Shald«B|.Kfys, 

Assistant  Secretary  for  Diphaiatic  Security. 
[FR  Doc.  90-20875  Filed  »-5-«0;  8:45  am) 


DEPARTMEKT  OF  TRANSPORTATION 


AdmbiislroHon 
[OeciMtMo.lRA-531 

Naico  CtMmical  Co;  Application  for 
Inconoislency  RuHng  Concoming  ttio 
State  of  CalHomin  Statulo  and 
ReguMlono  on  Cargo  Tanlcs 
'Transporting  Ftammabls  and 
CombustMo  Liquids 

sniwri  Research  and  ^>edal  Programs 

Admfaiistration,  DOT. 

action:  Public  notice  and  invitation  to 

comment 


r:  NaIco  Chemical  Company 
(Nalco)  of  Naperville.  Illinois,  has 
applied  for  an  administrative  ruling 
deternuning  whether  14  J  CaL  Vdi.  Code 
aectiona  34000-34102  (West  1885  *  Sniqi. 
1990]  and  Cal.  Admta  Code  tit  1.% 
sections  1100.1-1165  and  1190-1197. 
governing  cargo  tanks  transporting 
flammable  and  combustible  Uqnids,  are 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA  or 
Act)  and  the  Haxardoaa  Materials 
Regulations  (HMR)  issued  thereunder 
and.  therefore,  iweempted  under  section 
112(a)  of  the  HMTA. 
DATES:  Coomienta  received  on  or  before 
October  22, 1980,  and  rebuttal  coaunents 
received  on  or  before  December  10. 
1990.  win  be  considered  before  an 
administrative  ruling  is  fssoed  by  the 


Director  of  the  Office  of  Hazardoos 
Materials  Transportation.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 
ADOMESSCS:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Docket  Unit  Research  and  Special 
Programs  Administration  (RSPA),  room 
8421.  Nassif  BuiMing.  400  Sevendi 
Street  SW.,  Washington.  DC  20690- 
0001.  Comments  and  rebuttal  comments 
on  the  application  may  be  submitted  to 
the  Dockets  Unit  at  the  above  address, 
and  shotdd  indude  the  Docket  Nimiber. 
IRA-53.  Three  copies  are  requested.  A 
copy  of  each  comment  and  rebuttal 
comment  must  alao  be  sent  to  Lawrence 
W.  Bierlein.  Esq.,  Shaw,  Pittman.  Potts  ft 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037;  Ms.  Caria  L 
Minardi,  Materials  Control  Supervisor. 
Nalco  Chemical  Company.  211  East 
Dominguez.  Carson.  CAB0745;  and  Mr. 
Paul  Morgan,  Engineer,  Department  of 
California  Highway  Patrol,  Hazardous 
Materials  Section.  2555  First  Avenue. 
Sacramento.  CA  95818,  and  that  fact 
certified  to  at  the  time  comment  is 
submitted  to  the  Dockets  Unit.  (The 
following  format  is  suggested:  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Messrs.  Bierlein  and 
Hoigan  and  Ms.  Minardi  at  the 
addresses  specified  fan  the  Federal 
Register.") 

FOR  nmTHDI  INRMIMATION  CONTACT: 
Edward  R  Bonekemper,  lU,  Senior 
Attorney.  Office  of  the  Chief  Counsel. 
Researoh  and  Special  Programs 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001,  telephone 
202-366-440a 
SUPfLEMENTARV  MPONMATION: 

1.  Backgroimd    I 

The  HMTA  (49  U.S-C  App.  sees.  1801- 
1813),  at  section  112(a).  49  U.S.C  App. 
section  1811(a),  expressly  preempts  "any 
requirement  of  a  State  or  political 
subdivision  thereot  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  dm  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(a)  of  the  HMTA  and 
providing  for  the  issuance  of 
inconsistency  rulings  are  codified  at  49 
CFR  107.211.  An  inconsistency  ruling  is 
an  advisory  administretive  opinion  as  to 
the  relationship  between  a  state  or 
political  subdivision  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107.209(c)  sets  fordi  die 
following  factors  which  are  considered 
in  determining  niwther  a  state  or  lonl 
requirement  is  inconsistent: 


(1)  Whether  oompHance  wVk  both  the  stete 
or  local  requirement  aad  the  mtlK  or  HMR 
is  poasiUe  (die  "dual  eoavUanoe"  teat);  and 

(2)  The  extent  to  which  the  state  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMTA 
and  die  HMR  (the  "obstacle"  test). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  tmder  the 
Commerce  Clause  of  the  United  Stetes 
Constitution  or  under  statutes  other  than 
die  HMTA. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA,  OHMT  iS  guided  by  the 
principl^s  enimdated  in  Executive 
Order  12812  entitled  "Federalism"  (52 
FR  41665  (Oct  3a  1987)).  Section  4(a)  of 
that  Executive  Order  states  that 
Executive  agendes  shall  construe  a 
Federal  statute  to  preempt  State  law 
only  when  the  statute  contains  an 
express  preemption  provision,  there  is 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt  or  the 
exercise  of  State  authority  direcUy 
conflicts  with  the  exercise  of  Federal 
authority  tmder  the  Federal  statute. 

The  HMTA  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1978. 

2.  The  Aiqilication  for  Inconsistency 
Ruling 

On  June  26. 1990.  Nalco  applied  for  an 
inconsistency  ruling  regarding  14.7  CaL 
Veh.  Code  sections  34000-34102  (West 
1985  A  Supp.  1990)  and  CaL  Admin. 
Code  tit  13.  sections  1160.1-1165  and 
1190-1197.  governing  cargo  tanks 
transporting  flammable  and  combustible 
liquids.  A  copy  of  this  statute  and  these 
regulations  can  be  obtained  from 
RSPA's  Dockets  Unit  (see  "Addresses"). 

Nalco  states  that  14.7  CaL  Veh.  Code 
section  34000  et  seg.  establishes  a  cargo 
tank  inspection  and  identification 
system  that  is  implemented  by  the 
California  Highway  Patrol  for  tanks 
containing  flammable  or  combustible 
liquids.  Nalco  contends  that  although 
California  in  its  promulgation  of  section 
34002  recognized  the  value  of  imiformity 
of  controb  within  the  State,  it  faded  to 
consider  the  greater  benefit — national 
uniformity. 

Nalco  states  that  section  34003  of  the 
California  Code  defines  "cargo  tank"  as 
"any  container  having  a  volumetric 
capadty  in  excess  of  120  gallons  that  is 
used  for  the  transportation  of  flammable 
liquida  or  combustible  liquids.  This  term 
includes  pumps,  meters,  valves,  fittings, 
piping,  and  other  appurtenances 
attached  to  a  tank  vehicle  and  used  in 
connection  with  dw  flammable  liquids 


or  combustible  liquids  being  transported 
in  the  cargo  tank." 

Nalco  states  that  section  34019  of  the 
Code  purports  to  vest  audiority  in  die 
State  Fire  Commissioner  to  "adopt 
reasonable  regulations  with  respect  to 
the  design  and  construction  of  cargo 
tanks  and  fire  auxiliary  equipment" 

Nalco  alleges  that  althou^  DOT 
regulations  are  mentioned  in  section 
34022  as  "evidence  of  generally 
accepted  safety  standards,"  die  State 
Fire  Commissioner's  discretimi  in 
section  34019  concerning  cargo  tank 
design  dearly  goes  beyond  the  DOT 
tank  specification  requirements  in  die 
HMR. 

Nalco  states  that  sedion  34010 
requires  that  the  application  for 
registration  of  cargo  tanks  contain  the 
name  and  address  of  the  applicant  and 
"such  other  information  as  the 
commissioner  shall  require."  Nalco 
states  that  punuant  to  sections  34042 
and  34061,  die  State  may  refuse, 
suspend  or  revoke  registration  for  four 
reasons:  (1)  Failure  to  pay  the 
registration  fee,  (2)  misrepresentation  on 
the  application,  (3)  failure  of  the  cargo 
tank  to  comply  with  California 
regidations,  or  (4)  failure  or  refusal  by 
the  applicant  to  make  the  cargo  tank 
available  for  inspection  by  a  duly 
authorized  employee  upon  reasonable 
notice.  Renewal  applications  must  be 
filed  at  least  80  days  prior  to  expiration 
of  the  annual  registration. 

Nalco  contends  that  section  34044 — 
certificate  of  compliance — highlights  the 
inconsistency  of  the  California  Code 
widi  die  HMTA.  That  section  states: 

At  ttw  time  of  original  or  renewal 
registration  is  issued,  the  department  shall 
issue  a  stidier,  label,  or  other  suitable  device 
constituting  a  certificate  of  compliance  to 
identify  cargo  tanks  which  are  currently 
registered  The  certificate  of  compliance  shall 
be  plainly  a^ixed  to  die  cargo  Unk.  The  sixe. 
shape,  color,  and  design  of  the  certificate  of 
compliance  and  the  positioning  of  such  on  the 
cargo  tank  shall  be  determined  by  the 
commissioner  by  regulation. 

Nalco  also  states  that,  pursuant  to 
section  34080  of  die  Code,  die  State  Fire 
Commissioner  shall  provide  for  the 
establishment  operation,  and 
enforcement  of  an  inspection  service  for 
cargo  tanks,  and  shall  designate 
employees  to  inspect  cargo  tanks  to 
determine  whedier  the  cargo  tanks  are 
designed,  constructed,  and  maintained 
in  accordance  with  die  regulations 
adopted  by  the  Commissioner. 

Naloo  fiulher  states  that  sections 
34062  and  34083  authorize  the  immediate 
revocation  or  suspension  of  a  certificate 
of  compliance  if  a  cargo  tank  is  found  to 
be  in  noncompliance  with  the 
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regulations  of  the  State  Hre 
Commissioner,  U.S  DOT,  or  any 
provision  of  title  14.7  of  California's 
Hi^way  Code. 

Nalco  states  that  section  34im 
prohibits  driving,  moving  or  leaving 
standing  an  unregistered  cargo  tank  that 
requires  registration  and  that  section 
34101  prohibits  operation  of  a  tank 
vehicle  in  CaUfomia  unless  the  cargo 
tank  is  afBxed  with  a  vahd  certificate  of 
compliance  label.  Nalco  states  that  Cal. 
Acfanin.  Code  tit  13.  section  1183 
requires  that  this  label  be  placed  in  a 
weatherproof  holder  permanently 
attached  to  the  tank.  In  addition,  Nalco 
states  that  section  1194  requires  each 
cargo  tank  to  have  a  "CT*  number. 
FurUier,,  Nalco  states  Section  1194 
requires  that  "the  assigned  CT  number 
shall  be  displayed  in  characters  not  less 
than  2.54  cm  (1  in.)  in  height  on  a 
contrasting  background  in"  one  of  three 
specified  locations,  or  alternatively,  that 
the  CT  number  be  dye-stamped  on  the 
manufacturer's  plate. 

In  summary,  Nalco  says  that  the 
California  Code  requires  that  three 
items  be  placed  on  the  tank  which  are 
not  required  by  the  HMTA.  i.e.,  the 
certification  sticker,  the  weatherproof 
pouch,  and  a  "CT*  marking. 

Nalco  states  that  it  extensively  uses 
an  intermediate  bulk  container  called 
the  Nalco  Porta-Feed  Advanced 
Chemical  Handling  System  to  deliver  a 
variety  of  products  to  customers. 

It  describes  the  system  as: 

*  *  *  a  complete  distribution  system 
including  the  return,  cleaning  and  refilling  of 
tanks.  These  products  include  flammable  and 
combustible  liquids  *  *  *  The  tanks  are 
constructed  and  marked  in  accordance  with 
Nalco  Specification  57. 49  CFR  178.253.  They 
have  a  volumetric  capacity  in  excess  of 
threshold  level  expressed  in  the  California 
legistation  and,  therefore,  they  are  within  the 
CaUfomia  regulatory  program  *  *  *. 

Specification  57  tanks  must  also  meet  the 
general  requirements  of  DOT  Specification 
51.  prescribed  in  49  CFR  178.251.  Section 
178^1-lC  in  turn  requires  compliance  with 
49  CFR  173.24  and  173.32. 

Nalco  then  cites  specific  HMR 
requirements  that  are  applicable  to  its 
operation,  i.e..  49  CFR  171.2(c)  and  (d) 
(general  requirements):  172.204 
(Shipper's  certification);  173.22 
(shipper's  responsibility):  173.24 
(standard  requirements  for  all 
packages);  173.32  (qualification 
maintenance  and  use  of  portable  tanks 
other  than  specification  IM  portable 
tanks);  177.853(a)  (transportation  and 
dehvery  of  shipments — hazardous 
materials  shall  be  transported  without 
unnecessary  delay);  178.0-2(b) 
(applicability — certifying  compliance 


with  the  HMR);  and  178.251-7 
(identification  and  marking). 

Nalco  asserts  that  the  California  Code 
is  inconsistent  with  the  HMR  for  four 
specific  reasons.  First,  Nalco  asserts 
that  the  California  Code  provisions 
constitute  a  prior  restraint  on  the 
movement  of  hazardous  materials 
otherwise  authorized  and  presumed  safe 
for  transportation  under  the  HMR.  Nalco 
alleges  that  no  tank  may  move  until  it  is 
inspected  and  separately  marked  by  an 
authorized  representative  of  the 
California  Highway  Patrol,  despite  the 
fact  that  the  tank  meets  all  of  the  HMR 
requirements.  Nalco  adds: 

*  *  *  Despite  full  complaince  with  all  of 
these  federal  certifications  the  shipment  must 
be  held  until  the  administrative  office  in 
Sacramento  at  which  the  company's 
application  is  filed  transmits  its  instructions 
to  the  California  Highway  Patrol  office  in  the 
area.  Then  the  applicant  must  wait  further 
until  it  is  convenient  for  the  California  State 
inspector  to  get  there,  conduct  his  own 
inspection,  and  apply  his  own  marking  to  the 
tank  and  issue  his  certificate  of  compliance. 
The  paper  record  of  his  inspection  in  the  form 
of  a  card  must  be  inserted  in  a  plastic  holder 
on  the  tank.  Then  the  CT  number  issued  by 
Sacramento  then  must  be  marked  by  painting 
or  stencilling  on  the  tank. 

*  *  *  tanks  often  wait  as  much  as  two 
weeks  before  being  inspected.  These  tanks 
often  are  full  as  they  await  arrival  of  the 
inspector.  Delays  are  encoimtered  with  both 
flammable  and  combustible  liquids,  and  the 
delays  have  been  compounded  by  inspector's 
schedules,  vacations,  and  sick  leave. 

*  *  *  these  delays  have  caused 
repackaging,  diversion  of  traffic  to  locations 
more  convenient  to  inspectors,  and  increased 
inventories  at  California  distribution  centers. 

Nalco  states  that  other  companies 
may  not  have  the  same  experience  with 
the  system  because  the  maiking  applied 
by  the  California  inspector  is  described 
as  an  annual  permit.  Nalco,  however, 
states  that  it  cleans  its  tanks  after  each 
use.  Nalco  says  that  the  cleaning    ' 
removes  the  California  sticker,  CT 
marking,  and  weatherproof  pouch, 
which  cannot  be  reapplied  by  the 
company.  As  a  result,  Nalco  states  that 
it  must  await  another  visit  from  the 
California  inspector  before  the  tank  may 
be  used  again. 

Nalco  notes  that  California  officials 
have  predicted  that  use  of  intermodal 
tanks  is  expected  to  increase  fi'om 
15,000  in  1985  to  60,000  by  the  end  of 
1990.  Nalco  understands  that  California 
now  employs  approximately  180 
inspectors  to  inspect  tanks  but  has 
indicated  a  need  for  approximately  300 
inspectors.  Nalco,  thus,  believes  that  the 
inspection  task  is  growing  faster  than 
California's  abiUty  to  perform  it,  and 
"all  projections  are  that  delays 
experienced  to  date  will  become  more 
pronouned  in  the  future."  Nalco  states 


that  these  delays  have  been  discussed  in 
numerous  inconsistency  rulings,  notably 
IR-28, 55  FR  8884  (Mar.  8, 1990).  Nalco, 
therefore,  objects  to  having  to  hold  its 
tanks  until  California's  hispectors 
examine  the  tanks. 

Second,  concerning  the  container 
specifications,  Nalco  objects  to  the 
impUcations  in  the  CaUfomia  statute 
that  California  tank  regulations  and 
specifications  may  vary  ftom  the  HMR. 

Nalco  states  that  the  HMR  includes 
provisions  on  all  types  of  packaging  for 
use  in  transporting  hazardous  materials, 
including  definitions  of  fiammable  and 
combustible  liquids,  49  CFR  173.115,  and 
packaging  requirements.  Nalco  states 
that  the  HMR,  "by  specific  discussion  in 
Docket  Nos.  HM-42  and  HM-102 
establishing  and  defining  the 
combustible  Uquid  classification,  • 
affirmatively  determined  that  federal 
packaging  specifications  were 
uimecessary,  and  that  federal 
regulations  are  limited  to  hazard 
communication."  49  CFR  173.118a. 

Nalco  states  that,  despite  RSPA's 
decision  that  Federal  packaging 
specifications  for  combustible  liquids 
are  unnecessary,  these  materials  are 
subject  to  California's  packaging 
standards  and  are  part  of  the  inspector's 
review.  Nalco  also  states  that  it  is 
unaware  of  the  standard  by  which  the 
California  inspectors  assess  these  tanks. 

Citing,  IR-2, 44  FR  75,566  (Dec.  20, 
1979);  IR-22,  52  FR  46,574  (Dec.  8, 1987), 
correction.  52  FR  49,107  (Dec.  29, 1987), 
and  IR-28,  supra,  Nalco  contends  that 
hazardous  materials  packaging, 
including  any  tank  container,  is  an 
"exclusively  federal  province."  Thus, 
says  Nalco,  citing  IR-7  through  15, 49  FR 
46,632  (Nov.  27, 1984),  to  the  extent  the 
California  requirements  for  tanks  vary 
fipom  the  HMR,  they  are  inconsistent  and 
preempted. 

Third,  concerning  hazard 
communications,  Nalco  states  that  a 
pre-condition  to  obtaining  a  California 
certificate  of  compliance  is  to  have  a 
unique  marking  indicating  the  location 
of  the  emergency  shut-off  valve.  Citir.g 
IR-2,  supra.  Nalco  asserts  that  if  such  a 
marking  is  appropriate,  California 
should  petition  to  have  it  added  to  the 
HMR,  and  should  not  create  its  own 
unique  requirement.  Nalco  states  that 
California  "requires  three  additions  to 
the  tank  to  commiuiicate  information 
with  regard  to  state  registration — the 
compliance  sticker,  the  compliance 
certificate  in  a  weatherproof  pouch,  and 
the  CT  number,  all  of  which  must  be 
placed  on  or  near  the  DOT  specification 
plate." 

Nalco  also  objects  to  the  paperwork 
involved.  It  believes  that  the  Application 


for  Cargo  Tankllegistration,  CHPP  40eA 
(Rev.  10^86)  (copies  available  in  RSPA's 
Dockets  Unit),  is  "redundant, 
unnecessarily  daplicating  the  provisions 
prescribed  in  (the  HMR)  for  the 
specification  plate,  record  keeping  by 
the  manufacturer  of  the  tanks  *  *  *, 
retest  or  repair  of  the  tanks,  and 
shipping  documents  prepared  by  the 
shipper." 

Fourth,  citing  lR-19,  52  FR  24,404  (June 
30, 1987)  and  IR-22,  supra.  Nalco  states 
that  California's  equipment 
requirements  are  intimately  tied  to  a 
permitting  system  and  therefore,  are 
inconsistent 

Nalco  thus  seeks  a  ruling  finding  that 
California's  cargo  tank  inspection 
program  is  inconsistent  because  it: 

(1)  Vests  *  *  *  discretion  in  CaUfomia 
officials  to  establish  tank  specifications  that 
differ  in  any  respect  from  the  (HMR);  (2) 
requires  any  additional  markings  on 
hazardous  materials  tanks  *  *  *  either  with 
regard  to  shut-off  valves  or  indications  of  the 
tank  having  been  registered  or  inspected;  (3) 
requires  any  permit,  including  the  detailed 
application  for  a  permit  or  a  certificate  of 
compliance  issued  by  a  State  official,  as  a 
precondition  to  movement  of  a  tank 
otherwise  in  full  oompliance  with  the 
provisions  of  (the  HMR);  (4)  requires 
inspection  by  a  California  official  as  a 
precondition  to  transportation:  (5)  involves 
enforcement  of  inconsistent  provisions;  (6) 
diverts  traffic  from  otherwise  permissible 
distribution  patterns;  or,  (7)  unnecessarily 
delays  transportation  in  any  mode. 

3.  Public  Comment 

Comments  should  be  limited  to  the 
issue  of  whether  the  requirements  of 
14.7  CaL  Veh.  Code  sections  34000-34102 
(West  1985  &  Supp.  1900)  and  Cal. 
Admin.  Code  tit  13,  sections  1160.1-1165 
and  1190-1197,  governing  cargo  tanks 
transporting  flammable  and  combustible 
liquids,  are  inconsistent  with  the  HMTA 
and  the  HMR.  They  should  specifically 
address  the  "dual  compliance"  and 
"obstacle"  tests  described  above  under 
"Background." 

Persons  intending  to  comment  on  the 
application  should  examine  the 
complete  application  in  the  RSPA 
Dockets  Branch,  and  the  procedures 
governing  the  Department's 
consideration  of  appUcations  for 
inconsistency  rulings  (49  CFR  sections 
107.201-107.211). 

Issued  in  Washington.  DC  on  August  28, 
1990. 

Alan  I.  Roberls.  ' 

Director,  Office  of  Hazardous  Materials 
Transportation. 
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Research  and  Sepdal 
Administration 


[Appeal  of  Inoonslstency  Ruwiq  No.  •R'Sii 
Docket  NalRA-SS] 

State  of  Louiaiana;  Statutaa  and 
Ragulationa  on  Hazardous  Matarlais; 
Invitation  To  Coromant 

AOENCV:  Research  and  Special  Programs 

Administration,  DOT. 

ACTKMH:  Public  notice  and  invitation  to 

comment 

summary:  The  State  of  Louisiana 
(Louisiana)  and  Union  Pacific  Railroad 
Company  (UPRR)  have  appealed  to  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  the  June  15, 1990  decision  of  the 
Director.  Office  of  Hazardous  Materials 
Transportation  (IR-31;  55  FR  25572- 
25585,  June  21, 1990).  The  Director's 
decision  found  certain  of  Louisiana's 
hazardous  materials  statutes  and 
regulations  consistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  the  Hazardous 
Materials  Regulations  (HMR),  and  other 
provisions  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted  under 
section  112(a)  of  the  HMTA.  Comments 
are  invited  on  the  merits  of  the  appeals. 
DATES:  Comments  received  on  or  before 
October  22, 1990,  and  rebuttal  comments 
received  on  or  before  December  5, 1990 
will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Administrator. 

Rebuttal  comments  may  discuss  only 
those  issues  raised  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

ADDRESSES:  The  appeals  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  BuUding,  400  Seventh  Street  SW.. 
Washington.  DC  20590-0001.  Comments 
and  rebuttal  comments  must  be 
submitted  to  the  Dockets  Unit  and  the 
above  address  and  include  the  Docket 
Number  IRA-49.  Three  copies  are 
requested.  A  copy  of  each  comment  and 
rebuttal  comment  also  must  be  sent  to 
Howard  P.  Elliott,  Jr..  Esq.,  General 
Counsel,  State  of  Louisiana,  Department 
of  Public  Safety  and  Corrections,  P.O. 
Box  66614,  Baton  Rouge,  LA  70896; 
Dennis  ].  Hauge,  Esq.  Breazeale,  Sachse 
&  Wilson,  Counsel  for  Illinois  Central 
Raiht>ad.  P.O.  Box  3197,  Baton  Rouge, 
LA  70621;  and  Lawrence  E.  Wzorek. 
Esq.,  General  Commerce  Coimsel,  Law 
Department  Union  Pacific  Railroad 
Company,  1416  Dodge  Street  Omaha. 
NE  68179.  Each  comment  and  rebuttal 
comment  submitted  to  the  Dockets  Unit 


must  contain  a  certification  that  a  copy 
has  been  sent  to  each  person  on  the 
service  list  (The  following  format  is 
suggested:  "I  hereby  certify  that  a  copy 
of  this  comment  has  been  sent  to 
Howard  P.  Elliott  Jr.,  Dennis  ].  Hauge. 
and  Lawnence  E.  Wzorek  at  the 
addresses  specified  in  the  Federal 
Register." 

FOR  niRTNn  MFONHMTION  CONTACT: 

Mary  M.  Crouter,  Senior  Attorney, 
Office  of  the  Chief  Counsel,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20500:  telephone:  202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  HMTA  at  section  112(a)  (49  U.S.C 
App.  1811(a))  expressly  preempts  any 
requirement  of  a  State  or  poUtical 
subdivision  thereof  which  is 
inconsistent  with  any  requirement  of  the 
HMTA  or  the  HMR.  Section  107.209(c)  of 
title  49,  Code  of  Federal  Regulations, 
sets  forth  the  following  factors  that  are 
considered  in  determining  whether  a 
State  or  poUtical  subdivision 
requirement  is  inconsistent  (1)  Whether 
compliance  with  both  the  State  or 
political  subdivision  requirement  and 
the  HMTA  or  the  HMR  is  possible;  and 
(2)  The  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR. 

The  State  of  Louisiana.  Department  of 
Public  Safety  and  Corrections,  applied 
for  an  inconsistency  ruling  concerning 
certain  of  its  statutes  and  regulation  as 
they  pertain  to  rail  carrier  and  shipper 
transportation  of  hazardous  materials. 

2.  The  Inconsistency  RuUng  (lR-31) 

On  June  15, 1990,  the  Director,  Office 
of  Hazardous  Materials  Transportation 
(OHMT)  issued  Inconsistency  Ruling  31 
(IR-31),  which  was  pubUshed  at  55  FR 
25572  on  June  21, 1990. 

The  Director  determined  that 
Louisiana  Revised  Statutes  32:1501-1520 
and  Louisiana  Regulations,  title  33,  part 
V,  sections  10501-10505  and  10901-10905 
are  consistent  with  the  HMTA  and  the 
HMR  except  that  the  following 
provisions  thereof  are  inconsistent  with 
the  HMTA  and  the  HMR  to  the  extent 
indicated  and  thus  preempted  to  that 
extent  under  section  112(a)  of  the 
HMTA  (49  UAC  App.  1811(a)): 

(1)  La.Rev.Stat  32:lS02(5)(a)  and  (8) 
insofar  as  they  authorize  the  designation 
as  hazardous  materials  of  any  materials 
other  than  those  so  desi^ated  in  the 
HMR: 
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(2)  La.Rev.Stat.  32-1502(5)(b)  to  the 
extent  it  defines  as  "explosives"  any 
material  not  so  deflned  in  the  HMR; 

(3)  La.Admin.Code,  Tit  33,  sections 
10501(c)  and  1901(c)  definitions  of 
"train": 

(4)  La.Rev.Stat  32-1503.  imposing 
hazardous  materials  transportation 
insurance  requirements: 

(5)  La.Rev.Stat.  32-1510,  requiring 
written  incident/accident  reports; 

(6)  La.Rev.Stat.  32-1512-1514  insofar 
as  those  penalty  provisions  relate  to  the 
enforcement  of  inconsistent  substantive 
requirements; 

(7)  La.Rev.Stat.  32-1512  insofar  as  it 
imposes  civil  penalties  for  other  than 
"knowing"  violations:  and 

(8)  U.Rev.Stat.  32-1504B,  32:1505. 
32:1508,  and  32:150gA(3)  insofar  as  those 
inspection  and  enforcement  provisions 
relate  to  inconsistent  substantive 
requirements. 

The  Director  also  responded  to 
several  railroad  industry  conmienters 
who  contended  that  OHMT  should  find 
all  of  Louisiana's  statutory  and 
regulatory  requirements  at  issue  in  the 
proceeding  inconsistent  because  of  the 
preemption  provision  of  the  Federal 
Railroad  Safety  Act  (FRSA)  and  the 
application  of  that  provision  to 
hazardous  materials  rail  transportation 
requirements  of  the  State  of  Ohio  in 
CSX  Transportation,  Inc.  v.  Public 
Utilities  Commission  of  Ohio  701 
F.Supp.  608  (SD.  Ohio  1988),  affd  901 
F.2d  497  (6th  Cir.  1990).  The  Director 
noted  that  OHMT  inconsistency  rulings 
address  only  preemption  issues  under 
the  HMTA.  The  Director  concluded  that 
because  the  Court  of  Appeals  in  the 
CSX  case  explicitly  declined  to  address 
i  IMTA  preemption  issues,  the  CSX  case 
was  irrelevant  to  the  consideration  of 
whether  Louisiana's  requirements  are 
consistent  with  the  HMTA  and  the 
HMR. 

3.  The  Appeal  of  IR-31 

By  letter  dated  July  10, 1990.  Louisiana 
appealed  the  following  three  findirigs  of 
preemption  in  the  Director's  decision: 

(1)  La.Rev.StaL  32:1502(5)(a)  and  (8) 
insofar  as  they  authorize  the  designation 
us  hazardous  materials  of  any  materials 
other  than  those  so  designated  in  the 
HMR: 

(2)  LaJlev.Stat.  32:lS02(5Kb)  to  the 
extent  it  defines  as  "explosives"  any 
material  not  so  defined  in  the  HMR:  and 

(3)  La.Rev.Stat.  32:1510.  requiring 
written  incident/accident  reports. 

Louisiana  disagrees  with  the 
Director's  conclusion  that  its  definitions 
uf  "hazardous  materials"  and 
"explosives"  are  inconsistent  with  the 
ilKOL  Louisiana  contends  that  its 
definition  of  "hazardous  materials"  is 


virtually  identical  to  HMA  definition  of 
"hazardous  material,"  and  that 
Louisiana  adopts  the  HMR  list  of 
hazardous  materials.  Louisiana  also 
contends  that  its  defintion  of 
"explosives"  could  include  any  of  the 
classes,  types,  and  definitions  of 
explosives  found  in  the  HMR.  Finally, 
Louisiana  contends  that  La.Rev.Stat. 
32:1502(5)(b)  "specifically  provides  that 
the  rules  and  regulations  adopted  by  the 
Secretary  of  the  Department  of  Public 
Safety  and  Corrections  shall  be 
consistent  with  Table  49  of  the  Code  of 
Federal  Regulations. 

Louisiana  disagrees  with  the 
Director's  conclusion  that  its  written 
incident  reporting  requirements  "are 
redundant  with  Federal  requirements 
(particularly  49  CFR  171.16),  tend  to 
undercut  compliance  with  the  HMR 
requirements,  and  thus  are 
inconsistent."  Louisiana  argues  that  the 
information  required  to  be  reported  is 
the  same  information  required  by  49 
CFR  171.16  and  that  written  reports  may 
be  submitted  on  a  DOT  Form  5800.1. 
Louisiana  contends  that,  while  possibly 
redundant,  its  requirement  is  an 
immense  help  to  the  State  in  tracking 
hazardous  materials  incidents  and 
forecasting  the  need  for  enforcement 
personnel.  Louisiana  contends  that  dual 
compliance  is  possible,  and  that  its 
incident  reporting  requirement  does  not 
unreasonably  burden  commerce  and 
affords  an  equal  or  greater  level  of 
protection  to  the  publia 

By  letter  dated  July  19, 1990,  UPRR 
appealed  the  Director's  decision  finding 
Louisiana's  adoption  and  enforcement  of 
the  HMR  as  they  pertain  to  railroads  to 
be  consistent  with  the  HMTA.  UPRR 
disagrees  with  the  Director's  conclusion 
that  the  preemption  provision  in  the 
FRSA  and  the  CSX  case  are  irrelelant  to 
a  determination  of  preemption  under  the 
HMTA.  UPRR  contends  that  the 
Director  ignored  the  interrelationship 
between  the  HMTA  and  the  FRSA: 
failed  to  recognize  the  exclusive  role 
Congress  gave  the  Federal  Government 
in  regulating  hazardous  materials 
transportation  by  rail;  failed  to 
distinguish  between  permissible  state 
involvement  in  hazardous  materials 
transportation  and  the  unique  nature  of 
rail  transportation:  erroneously  held  that 
Louisiana  may  Ucense  locomotive 
engineers  who  are  domiciliaries  of  the 
State:  and  erred  in  finding  Louisiana's 
stop-and-inspect  requirement  consistent 
with  the  HMTA's  objectives.  UPRR 
requested  that  the  Administrator 
overrule  IR-31.  UPRR  further  requested 
that  a  notice  be  published  in  the  Federal 
Register  inviting  public  comment  on  IR- 
31  for  purpose  of  the  appeal. 


4.  Public  Comment 

Comments  should  particularly  address 
the  three  provisions  that  Louisiana 
contends  are  not  inconsistent  with  the 
HMTA  and  the  HMR,  and  whether  the 
Director's  decision  should  have 
considered  the  FRSA.  its  relationship  to 
the  HMTA,  and  the  CSX  case.  Persons 
intending  to  comment  should  examine 
the  complete  appeal  docimients  in  the 
RSPA  Dockets  Unit  and  the  procedures 
governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 

Issued  in  Washington.  DC  on  August  29, 
1990. 
Alan  L  Roberts, 

Director.  Office  of  Hazardous  Materials 

Transportation. 
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Research  and  Special  Programs 
Administration 

[InoonsMcncy  Ruling  No.  IR-32;  Docket 
IRA-46] 

City  of  Montevallo,  AlalMma 
Ordenance  on  Hazardous  Waste 
Transportation 

A^PUCAim  Chemical  Waste 
Transportation  Council. 

ORDNANCE  AFFECTED!  City  of 
Montevallo,  Alabama  Code,  sections  7- 
40  through  7-50  concerning  the 
transportation  of  hazardous  waste. 

APPLICABLE  FEDERAL  REQUIREMENTS: 

Hazardous  Materials  Transportation 
Act  (HMTA  or  Act)  (Pub.  L  No.  93-633, 
49  U.S.C.  App.  1801-1813)  and  the 
Hazardous  Materials  Regulations  (HMR) 
(49  CFR  parts  171-180)  issued 
thereunder. 

MOOES  affected:  Highway.  Railroad. 

ISSUE  DATE:  August  28. 1990. 

RUUNO:  The  following  provisions  of  the 
Montevallo,  Alabama  City  Code,  are 
inconsistent  with  the  HMTA  and  the 
HMR  and  thus  preempted  under  section 
112(a)  of  the  HMTA  (49  U.S.C.  1811(a)) 
as  they  apply  to  the  transportation  of 
hazardous  materials,  including  the 
loading,  unloading  and  storage 
incidental  to  that  transportation: 

(1)  The  definitions  of  hazardous  waste 
in  section  7-41; 

(2)  The  routing  requirements  in 
section  7-42: 

(3)  The  time  restrictions  in  section  7- 
45: 

(4)  The  weather-related  restrictions  in 
section  7-46  (a)  and  (b):     .  , 


(5)  The  citizens  band  radio 
requirement  in  section  7-45(d)  as  it 
relates  to  radioactive  materials; 

(6)  The  prenotification  requirements  in 
section  7-47(a); 

(7)  The  accident  reporting  requirement 
in  section  7-48(b)  as  it  relates  to 
irradiated  reactor  fuel; 

(8)  The  liability  insurance  requirement 
in  sectioh  7-48(c);  and 

(9)  The  section  7-49  prohibition  on 
storage  of  hazardous  waste  as  it  relates 
to  storage  of  hazardous  waste  incidental 
to  transportation. 

As  applied  to  the  transportation  of 
hazardous  materials,  including  the 
loading,  unloading  and  storage 
incidental  to  that  transportation,  the 
following  provisions  of  the  Montevallo, 
Alabama  City  Code  are  consistent  with 
the  HMTA  and  the  HMR: 

(1)  The  speed  liknit  restrictions  in 
section  7-43; 

(2)  The  separation  distance 
requirement  in  section  7-44; 

(3)  The  headlight  requirement  in 
section  7-46(c); 

(4)  The  citizens  band  radio 
requirement  in  section  7-46(d)  except  as 
it  relates  to  radioactive  materials; 

(5)  The  placarding  requirements  in 
section  7-47(b); 

(6)  The  requirement  in  section  7-48(a) 
that  drivers  transporting  hazardous 
waste  carry  a  hazardous  waste 
manifest;  and 

(7)  The  accident  reporting  requirement 
in  section  7-48(b)  except  as  it  relates  to 
irradiated  reactor  fuel. 

This  ruling  does  not  address  the 
consistency  of  any  provisions  not 
described  above,  including  the  savings 
clause  provisions  in  section  7-50  of  the 
City  Code.         || 

SUMMARY:  This  inconsistency  ruling  is 
the  administrative  ruling  of  the  Research 
and  Special  Programs  Administration's 
(RSPA's)  Office  of  Hazardous  Materials 
Transportation  (OHMT)  of  the 
Department  of  Transportation  (DOT) 
concerning  whether  the  City  of 
Montevallo,  Alabama  Code,  sections  7- 
40  through  7-50  relating  to  the 
transportation  of  hazardous  waste  are 
inconsistent  with  the  HMTA  or  the  HMR 
and  thus  preempted  by  section  112(a)  of 
the  HMTA.  This  ruling  was  applied  for 
and  is  issued  under  the  procedures  set 
forth  at  49  CFR  107.201-107.209. 

FOR  FilRTHER  INPORMATION  CONTACT: 

Mr.  Edward  R  Bonekempter,  III,  Senior 
Attorney,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Washington,  DC  20590- 
0001  [Tel.  (202)  866-4400]. 


L  General  Authority  and  Preemption 
Under  ttie  HMTA 

Section  112(a)  of  die  HMTA.  49  U.S.C 
App.  1611(a)  states  Uiat  "*  *  *  any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  [the  HMTA],  or  in  a  regulation 
issued  under  [the  (A4TA]"  is  preempted. 
The  HMTA  preempts  only  those  State 
and  local  requirements  that  are 
"inconsistent." 

In  the  HMTA's  Declaration  of  Policy 
(section  102,  49  U.S.C.  App.  1801)  and  in 
the  Senate  Commerce  Conmiittee  report 
on  section  112  of  the  HMTA.  Congress 
indicated  a  desire  for  uniform  national 
standards  in  the  field  of  hazardous 
materials  transportation.  Congress 
inserted  the  preemption  language  in 
section  112(a)  "in  order  to  preclude  a 
multiplicity  of  State  and  local 
regulations  and  potential  for  varying  as 
well  as  conflicting  regulations  in  the 
area  of  hazardous  material 
transportation"  (S.  Rept.  No.  1192, 93rd 
Cong..  2d  Sess.  37  (1974)).  Under  the 
HMTA,  DOT  has  the  authority  to 
promulgate  uniform  national  standards. 
While  the  HMTA  did  not  totally 
preclude  State  or  local  action  in  this 
area,  Congress  intended,  to  the  extent 
possible,  to  make  such  State  or  local 
action  unnecessary.  The 
comprehensiveness  of  the  HMR.  issued 
to  implement  the  HMTA,  severely 
restricts  the  scope  of  historically 
permissible  State  or  local  activity. 

Although  advisory  in  nature, 
inconsistency  rulings  issued  by  RSPA 
under  49  CFH  part  107  provide  an 
alternative  to  litigation  for  a 
determination  of  the  relationship 
between  Federal  requirements  and  those 
of  a  State  or  poUtical  subdivision.  If  a 
State  or  political  subdivision 
requirement  is  found  to  be  inconsistent, 
the  State  or  local  government  may  apply 
to  RSPA  for  a  waiver  of  preemption.  49 
U.S.C.  App.  1811(b);  49  CFR  107.215- 
107.225. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA.  RSPA  is  guided  by  the  principles 
enunciated  in  Executive  Order  12612 
entided  "Federalism"  (52  FR  41,685  (Oct. 
30, 1987)).  Section  4(a)  of  that  Executive 
Order  states  that  Executive  agencies 
shall  construe  a  Federal  statute  to 
preempt  State  law  only  when  the 
Federal  statute  contains  an  express 
preemption  provision,  there  is  other  firm 
and  palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority  under 
this  Federal  statute. 


The  HMTA.  of  course,  contains  an 
express  preemption  provision;  which 
RSPA  has  implemented  throu^ 
regtilationt  and  interpreted  in  a  long 
series  of  inconsistency  rulings  beginning 
in  1978. 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA.  only 
the  question  of  statutory  preemption 
under  the  HMTA  will  be  considered. 
RSPA  does  not  make  determinations  in 
an  inconsistency  ruling  concerning 
possible  preemption  of  non-Federal 
requirements  for  other  reasons,  such  as 
statutory  preemption  under  another 
Federal  statute,  preemption  under  State 
law,  or  preemption  by  the  Commerce 
Clause  of  the  U.S.  Constitution  because 
of  an  undue  burden  on  interstate 
commerce. 

RSPA  has  incorporated  into  its 
procedures  (49  CFR  107.209(c))  die 
following  criteria  for  determining 
whether  a  State  or  local  requirement  is 
consistent  with,  and  thus  not  preempted 
by,  die  HMTA: 

(1)  Whether  compliance  with  both  the 
non-Federal  requirement  and  the  Act  or 
the  regulations  issued  under  the  Act  is 
possible;  and 

(2)  The  extent  to  which  the  non- 
Federal  requirement  is  an  obstacle  to 
the  accomplishment  and  execution  of 
the  Act  and  the  regulations  issued  under 
die  Act. 

These  criteria  are  based  upon,  and 
supported  by.  United  States  Supreme 
Court  decisions  on  preemption.  These 
include  Ray  v.  Atlantic  Richfield  C,  435 
U.S.  151  (1978);  Florida  Lime  » Avocado 
Growers,  Inc.  v.  Paul.  373  U.S.  132 
(1963);  and  Hines  v.  Davidowitz,  312 
U.S.  52  (1941). 

The  first  criterion,  the  "dual 
compUance"  test,  concerns  those  non- 
Federal  requirements  which  are 
irreconcilable  with  Federal 
requirements;  that  is,  compliance  with 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated,  or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test,  involves  determining 
whether  a  State  or  local  requirement  is 
an  obstacle  to  executing  and 
accomplishing  the  purposes  of  the 
HMTA  and  the  HMR;  a  requirement 
constituting  such  an  obstacle  is 
inconsistent.  Application  of  this  second 
criterion  requires  an  analysis  of  the  non- 
Federal  requirement  in  li^t  of  the 
requirements  of  the  HMTA  and  the 
HMR,  as  well  as  the  purposes  and 
objectives  of  Congress  in  enacting  the 
HMTA  and  the  manner  and  extent  to 
which  those  purposes  and  objectives 
have  been  carried  out  through  RSPA's 
regulatory  pro-am. 
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n.  Ike  AppBcatian  for  beoatisteney 
RuBng 

Ob  January  3. 1889,  ChcBucal  Waste 
Trrasportatkn  Council  (CWTC)  filed  an 

application  for  an  inconsistency  nibng. 
lliat  applicatioa  tpecifically  requested  a 
finding  as  to  whether  sections  7-40 
throu^  7-60  of  the  Qty  of  Mcmtevallo. 
Alabajooa  Code  concerning  the 
transportation  of  hazardous  viraste  are 
inconsistent  with  the  HKfTA  and  the 
HMR. 

CWTC  states  that  it  is  a  council  of  the 
National  Solid  Wastes  Management 
Association.  The  council  serves  as  a 
forum  for  issues  specific  to  the  transport 
of  hazardous  waste.  CWTC  states  that 
some  of  its  members  go  through 
Montevallo,  Alabama,  by  truck  and  rail, 
to  service  small  waste  generating 
customers  in  the  vicinity.  CWTC 
provides  the  following  summary  of  the 
City  Code  provisions  it  is  challenging: 

The  .City  of  Montevallo  Code  requires  the 
dMver  and  his  employer  of  a  motor  vehicle 
carrying  hazardous  waste  within  the 
cntpcisls  linMs  of  IIm  Qty  to  notiiy  the 
MontevaUo  Pobce  Department  by  telephone 
prior  to  8  as.  on  the  day  ^t  the  hazardous 
waste  %viU  be  transported  throsgh  the  City 
(section  7-47(a]).  The  notification  must 
include  the  nnmber  of  vefaidet  expected:  the 
apptoxiairte  lime,  wilhio  one  boor,  of  arrival 
at  tke  Qty  MBit*;  and  the  road  OB  wfaicb  the 
vehicle  yili  strive.  Upon  anival  at  the  Qty 
limits,  the  motor  vehicle  must  travel  on 
designated  routes  (section  7-42).  is  limited  to 
30  miles  per  hoar  (section  7-43),  is  not 
allowed  to  fallow  within  150  feat  of  any  other 
vehicle  axcepl  if  fiirflowing  a  poiiee  veUde 
(aectiaii  7-44).  la  praliibiled  from  opcratiag 
bom  8(30  a.a.  to  8:30  ajn.  md  faoB  2fl0  pjn. 
to  3:30  pai.  (aectioB  7-45)),  and  is  prohibited 
from  operatLag  when  the  temperature  is 
below  35  T  and  when  rain  or  other 
precipitation  has  occurred  within  two  hours 
of  arrival  (section  7-46(a}}. 

CWTC  contends  that  its  affected 
members  will  not  be  able  to  comply  with 
both  the  City  Code  provisions  and  the 
HKTTA  and  HMR.  CWTC  also  alleges 
that  the  City's  requirements  pose 
obstacles  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR. 
CWTC,  citing  Inconsistency  Ruling  Na 
IR-2  (IR-2)  (Decision  on  Appeal).  45  FR 
71,881  (Oct  3a  1980).  correction  45  FR 
76,838  (Nov.  20. 1980),  and  IR-a.  4ft  FR 
18.916  (Mar.  28. 1961).  IR-3  (Decision  on 
Appeal).  47  FR  18,457  (Apr.  29. 1982), 
states  that  compliance  with  sections  7- 
43  through  7-46(a)  of  the  City's  Code, 
would  cause  transportation  delays. 

Citii^  IR-23,  53  FR  16,840  (May  11. 
1988).  CWTC  states  that  section  7-42  of 
the  City  Code  causes  inconsistency  with 
the  HMTA  because  it  discriminates 
against  hazardous  materials  which 
happen  to  be  in  a  waste  form  and  were 
not,  according  to  the  City  Attorney, 


based  on  a  completely  safety  analysis  or 
preceded  by  consultations  with  all 
afiiscted  jurisdictions — but  instead 
allegedly  were  imposed  in  an  effort  to 
thwart  die  siting  of  a  hazardoos  waste 
incinerator. 

Finally,  dtiog  m-d,  48  FR  760  ()an.  6^ 
1963).  CWTC  contends  that  advance 
notice  leqnirements  in  sectioa  7-47(a) 
are  genenlly  inoRisistent 

m.  Public  Comments 

A.  General 

On  January  23, 1989,  R^A  published 
a  Pul^  Notice  and  Invitation  to 
Comment  (54  FR  3178)  soliciting  public 
comments  on  CWTCs  apfrfication.  It 
provides  for  a  comment  period  ending 
March  10, 1989,  and  a  rebuttal  comment 
period  ending  April  28, 1989.  Comments 
opposing  a  fading  of  inconsistency  were 
filed  by  the  City  of  Montevallo. 
Alabama  (City);  the  Alabama 
Conservancy,  and  Alabamians  for  a 
Clean  Environment  (ACE).  Comments 
favoring  a  finding  <rf  inconsistency  were 
filed  by  Autumn  industries,  Inc; 
National  Tank  Trudi  Carriers,  Inc. 
(NTTC);  Jack  Gray  Tran^nnl,  Inc:  Price 
Trucking  Corp.;  dhemical  Waste 
Management  Inc.;  American  Trucking 
Associatifflis  (ATA);  and  Metropohtan 
Environmental  Inc.  Rebuttal  comments 
were  filed  by  the  Hazardous  Materials 
Advisory  Council  (HMAC),  the  City,  and 
CWTC 

B.  Comments  (^poaiag  Consistency 

The  American  Trucking  Associations 
(ATA)  states  that  it  siq>p<Mls  uniform 
national  regulations  wUch  enhance  die 
safe  transportation  of  hazardous 
materials  in  a  manner  that  is  both  cost- 
effective  and  not  unduly  burdensome. 
ATA  contends  Uiat  the  City  Code  is  not 
only  an  obstacle  to  transportation  but 
an  obstacle  to  the  HMTA  and  the  HMR 
and  in  conflict  with  the  HMR. 

The  ATA  advances  several  arguments 
against  the  consistency  of  the  City's 
requirements.  First,  ATA  contends  that 
the  City  requir«nents  for  the 
transportation  of  hazardous  waste  are 
not  part  of  a  system  of  uniform  national 
standards.  ATA  states  that  if  the  City 
were  allowed  to  create  its  own 
hazardous  materials  transportation 
system,  other  JurisdicticHis  would 
probably  develop  their  own  regulations. 
ATA  also  contends  that  if  each  State  or 
local  iurisdiction  were  able  to  create  its 
own  requirements,  it  would  create  a 
multiplicity  of  different  regulations  that 
would  interfere  with  compliance  with 
the  (A4R  and  reduce  safety. 

Second.  ATA  states  that  section  7-41 
of  the  City  Code  includes  a  definition  of 
hazardous  waste  that  is  different  fit)m 


the  HMR.  It  states  that  the  HMR 
definition  is  limited  to  those  materials 
subject  to  the  EPA  hazardous  waste 
manifest  requirements  in  40  CFR  part 
262,  while  the  City  definition  includes 
those  substances  and  a  host  of  other 
substances.  ATA  cites  IR-5, 47  FR  51.991 
(Nov.  18, 1982),  and  IR-6. 48  FR  760  Qan. 
6, 1983)  for  the  proposition  that  local 
hazardous  materials  definitions  which 
result  in  regulating  more  or  different 
hazardous  materials  than  the  HMR  are 
obstacles  to  unifornuty  in  transportation 
regulation  and  thus  are  inconsistent. 
Additionally,  dtii^  IR-18,  52  FR  200 
(Jan.  2. 1987),  ATA  notes  diat  RSPA  has 
long  held  that  non-Federal  definitions  of 
hazardous  materials  are  inconsistent 
with  the  HMTA  and  the  HMR  because 
the  Federal  role  is  exclusive. 

Third,  citing  IR-22,  52  FR  48.574  (Dec 
8, 1987),  cmrection.  52  FR  40,107  (Dec. 
29, 1987),  ATA  contends  that  section  7- 
45,  which  precludes  vehides  from 
operating  in  the  City  between  6:30  and 
8:30  a  jn.  and  2  to  3:30  pm,  and  section 
7-46,  which  prohibits  vehides  from 
operating  when  the  ten^>erature  is 
below  35°F  and  when  there  has  been 
precipitation  within  the  last  two  hours, 
would  cause  transportation  delays.  It 
states  that  truck  drivers  carrying 
hazardous  waste  will  not  always  be 
able  to  control  when  they  reach  the  City 
or  may  not  know  beforehand  the 
weather  in  the  City. 

Fourth,  ATA  cites  IR-23. 53  FR  16340 
(May  11, 1988)  for  die  proposition  that 
the  City's  routing  and  speed  limit 
restrictions  in  sections  7-42  throu^  7-44 
of  the  City  Code  are  mconsistent  with 
the  Federal  requirements.  It  contends 
that  th«e  is  nothing  in  the  record  to 
suggest  that  the  City  has  determined  the 
effect  on  overall  safety  or  consulted 
with  other  affected  jurisdictions.  ATA 
also  contends  that  the  City  Code  is  an 
attempt  to  divert  its  hazardous  waste 
proMems  to  other  jurisdictions. 

Fifth,  citing  IR-8  (Dedsion  on  Appeal), 
52  PR  13.000  (Apr.  20. 1987),  ATA  argues 
diat  section  7-47  of  the  City  Code  is 
inconsistent  because  local 
prenotification  requirements  are 
generally  inconsistent  It  also  notes  that, 
because  the  City's  definition  of 
hazardous  waste  includes  radioactive 
materials,  its  prenotification 
requirements  also  apply  to  radioactive 
materials,  which  is  inconsistent  with  the 
HMR. 

Additicmally.  ATA  onnments  on  the 
issues  raised  by  the  City.  ACE,  and  the 
Alabama  Ctmservancy.  ATA  states  that 
the  statements  of  the  City  suppmting 
retention  of  the  City  Code  have  little  or 
no  legal  basis  and  are  based  only  on 
emotion. 


ATA  assertB  that  the  hicident  ' 
statistics  provided  by  ACE  are 
irrelevant  because  they  do  not  reflect 
hazardous  waste  accidents  alone.  ATA 
states  that  it  agrees  with  ACE  that 
communities  must  be  allowed  to 
reinforce  DOT  regulations,  but  with 
over  30,000  local  jurisdictions 
throughout  the  country,  ATA  contends 
that  communities  should  not  be  allowed 
to  impose  their  own  restrictions  with  no 
iregard  for  the  impact  on  commerce  and 
other  affected  communities. 

ATA  also  argues  that  the  comments  of 
the  Alabama  Conservancy  also  rely  on 
emotional  issties.  ATA  states  that  "if 
transporters  were  to  be  banned  fi'om  all 
winding  roads,  business  districts,  church 
areas,  and  school  zones,  there  would  be 
no  alternative  route  for  a  transporter  to 
take,  as  just  about  every  road  in  the 
nation  would  include  one  or  all  of  the 
areas  mentioned."  ATA  further  states 
that  the  Alabama  Conservancy 
misinterpreted  49  CFR  397.9(a).  ATA 
argues  that  most  hazardous  wastes  do 
not  require  marking  and  placarding  due 
to  their  ORM-E  classifications  and, 
therefore,  transporters  of  them  are  not 
required  by  Federal  regulations  to  avoid 
populated  areas. 

In  the  Hazardous  Materials  Advisory 
Council's  (HMAC's)  rebuttal  comments, 
it  cites  IR-2,  44  FR  75,566  (Dec.  20, 1979); 
IR-2  (Decision  on  Appeal),  45  FR  71,881 
(Oct.  30, 1980),  correction,  45  FR  76,838 
(Nov.  20, 1980);  IR-3,  46  FR  18,918  (Mar. 
26, 1981),  and  IR-3  (Decision  on  Appeal), 
47  FR  18.457  (Apr.  29, 1982),  for  the 
proposition  that  the  City  Code  would 
cause  transportation  delays.  HMAC  also 
argues  that  the  City  requirements 
unfairly  discriminate  against  hazardous 
materials.  Based  on  its  version  of  the 
City's  reasoning  behind  the 
promulgation  of  section  7-42  of  the  City 
Code,  HMAC  questions  why  "heavy  or 
constant"  truck  traffic  of  any  kind  is  or 
may  be  allowed  to  travel  the  "narrow 
and  bending"  streets.  HMAC  states  that 
similar  questions  arise  regarding 
sections  7-43  through  7-46  of  the  City's 
requirements.  HMAC  also  says  that  the 
City's  stringent  advance  notice 
requirements  are  inconsistent  with  the 
HMTA. 

'  The  National  Tank  Truck  Carriers, 
Inc.  (NTTC),  in  support  of  CWTC, 
argues  that  the  City's  requirements  at 
issue  fail  either  or  both  the  obstade  and 
dual  compliance  tests  and,  therefore,  are 
inconsistent  with  the  HMTA  and  the 
HMR. 

NTTC  states  that  section  7-41  of  the 
City  Code  contains  a  number  and 
variety  of  definitions  of  "hazardous 
waste."  The  definitions  include  those 
published  by  the  U.S.  Environmental 
Protection  Agency,  the  U.S.  Nuclear 


Regulatory  Commission,  the  State  of 
Alabama,  and  the  Southeast  Interstate 
Low-Level  Radioactive  Waste 
Management  Compact.  Citing,  IR-5, 47 
FR  51,991  (Nov.  18, 1982);  IR-6,  48  FR  780 
(Jan.  6. 1983);  IR-8, 49  FR  46,635  (Nov.  27. 
1984);  IR-12,  49  FR  46,650  (Nov.  27, 1984); 
IR-15,  49  FR  46,660  (Nov.  27. 1984);  IR- 
16,  50  FR  20,872  (May  20, 1985);  IR-ia  52 
FR  200  (Jan.  2, 1987);  IR-19,  52  FR  24,404 
(June  30. 1987),  correction,  52  FR  29,468 
(Aug.  7, 1987);  and  IR-20,  52  FR  24,396 
(June  30, 1987),  correction,  52  FR  29,468 
(Aug.  7, 1987),  NTTC  states  that  RSPA 
has  defined  "hazardous  waste"  in  49 
CFR  171.8  and  that  it  has  exdusive 
jurisdiction  in  defining  hazardous 
materials. 

NTTC  notes  that  section  7-42  of  the 
City  requirements  redirects  regulated 
transportation  away  fixim  City  streets 
onto  specified  Alabama  roadways. 
NTTC  cites  IR-1, 43  FR  16,954  (Apr.  2a 
1978);  IR-3, 46  FR  18,918  (Mar.  26. 1981), 
IR-3  (Decision  on  Appeal),  47  FR  18,457 
(Apr.  29, 1982);  IR-10,  49  FR  46,645  (Nov. 
27, 1984),  correction,  50  FR  9939  (Mar.  12, 
1985);  IR-11,  49  FR  46,647  (Nov.  27, 1984); 
IR-14, 49  FR  46,656  (Nov.  27, 1984);  and 
IR-16, 50  FR  20,872  (May  20, 1985),  for 
the  proposition  that  DOT  encourages 
political  subdivisions  within  a  State  to 
consult  with  State  government  for  the 
purposes  of  having  the  State  designate 
suitable  alternative  routing  for 
hazardous  materials  shipments.  NTTC 
states  that  if  the  City  officials  have 
received  approval  from  the  State  of 
Alabama  for  the  specified  routes,  and 
Alabama  has  followed  DOT  policy  in  49 
CFR  part  177  (appendix  A),  it  presumes 
that  section  7-42  of  the  City  Code  is 
consistent  with  the  HMTA.  However, 
NTTC  says  that  it  cannot  determine 
fit>m  the  docket  whether  or  not  City 
officials  consulted  appropriate  entities 
of  the  State.  [RSPA  has  deleted 
appendix  A  of  part  177  from  the  CFR  (55 
FR  4423  (Feb.  8, 1990)),  and  comments 
based  upon  it  are  irrelevant.] 

Citing  IR-20,  52  FR  24,396  ()une  3a 
1987),  correction,  52  FR  29,468  (Aug.  7, 
1987),  NTTC  states  that  it  believes  no 
high  speed  highway  passes  through 
Montevallo;  therefore,  it  asserts  that 
section  7-43  of  the  City  Code  is  a  "local 
traffic  control"  and  is  consistent  with 
the  HMTA.  Based  on  IR-2a  NTTC 
states  that  if  section  7-44  is  found  to  be 
consistent  RSPA  should  caution  the  City 
against  abuse. 

NTTC  argues  that  the  City  has  made 
no  claim  of  extraordinary  population 
density  or  traffic  density  to  justify  its 
curfew,  and,  combined  with  its 
exception  for  local  businesses  and 
educational  entities,  section  7-45  fails  to 
meet  both  the  obstacle  and  dual 
compliance  tests. 


Addressing  section  7-46(a)  of  the  Qty 
Code,  NTTC  states  that  if  the  City 
believes  that  vehide  safety  is 
compromised  at  certain  ambient 
temperatures  and/or  following 
precipitation,  the  City  should  petition 
RSPA  for  a  waiver  of  preemption. 
Additionally,  NTTC  says  that  if  dimatic 
conditions  detract  from  safety  RSPA 
should  elevate  the  issue  to  one  of 
national  concern.  NTTC  argues  that 
section  7-46(b)  would  create 
unnecessary  delays  and  thus  fails  the 
dual  compliance  test 

Citing  IR-2,  44  FR  75,566  (Dec.  20, 
1979);  IR-2  (Decision  on  Appeal),  45  FR 
71.881  (Oct.  30, 1980),  correction,  45  FR 
76,838  (Nov.  20, 1980);  IR-3,  46  FR  18,918 
(Mar.  26, 1981),  and  IR-3  (Decision  on 
Appeal).  47  FR  18,457  (Apr.  29. 1982), 
NTTC  contends  that  the  City's  headlight 
requirement  in  section  7-46(c)  is 
consistent. 

NTTC  also  contends  that  sections  7- 
46(d)  and  7-48(b)  fail  the  obstacle  test 
because  title  III  of  the  Superfund 
Amendments  and  Reauthorization  Ad 
(SARA)  requires  that  hazardous 
materials  incidents  be  reported  by 
telephone,  not  citizen  band  radio.  NTTC 
quotes  IR-8,  49  FR  46,637  (Nov.  27, 1984), 
for  the  proposition  that  "State  or  local 
rules  which  grant  an  official 
discretionary  authority  to  set  equipment 
requirements  for  carriers  engaged  in 
interstate  commerce  impede  the 
Congressional  purposes  of  increased 
safety  and  regulatory  uniformity 
underiying  the  HMTA."  NTTC  adds  that 
if  the  City  believes  that  citizen  band 
radios  will  enhance  hazardous  materials 
transportation  safety,  it  should  petition 
RSPA  for  rulemaking  action. 

Citing  IR-8  (Decision  on  Appeal),  52 
FR  13.000  (Apr.  20, 1987),  and  IR-18,  50 
FR  20.872  (May  20. 1985).  NTTC 
contends  Uiat  section  7-47(a)  is 
inconsistent  in  that  it  requires 
prenotification.  However.  NTTC  states 
that  sections  7-45(b)  and  7-48(a)  are 
consistent  with  the  HMR. 

Section  7-48(c)  is  inconsistent  says 
the  NTTC,  because  49  CFR  387.7(d)  of 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  requires  that 
evidence  of  financial  responsibility  be 
maintained  for  public  inspection  at  the 
carrier's  principal  place  of  business. 
NTTC  states  that  although  S  387.7(d) 
has  not  been  adopted  in  the  HMR.  49 
CFR  part  392  has  been  adopted  and  does 
not  require  a  driver  to  carry  any 
evidence  of  financial  responsibility. 
Citing,  IR-15  (Decision  on  Appeal),  52 
FR  13,062  (Apr.  20, 1987).  NTTC 
contends  that  any  insurance  or 
indemnification  requirement  not 
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ideilkal  to  the  HMR  reqtdKBwnt  is  an 

obttad*. 

NTTC  cites  IR-a  (Decision  on 
Appeal).  52  FR 134100  (Apr.  20. 1987). 
and  IR-ie.  50  FR  20J72  ptlay  2a  1065). 
far  the  proposition  that  the  "actual 
language**  radier  dian  'intent"  is 
oontroUing  concerning  its  challenge  to 
the  consistency  of  the  Qty's  definition 
of  "tempofary"  storage  as  used  in 
section  7-40  of  tfw  Gty  Code. 

Jack  Gray  Transport,  hoc.  (]ack  Gny), 
in  suppwt  of  CWTC  states  that  section 
7-46  of  the  City's  requirements, 
concerning  time  and  weather 
restrictions,  accomplishes  nothing  to 
promote  public  safety.  It  asserts  that  the 
Qty's  requirements  impede  the 
transportation  of  waste  and  create 
potential  problems  in  suroundiDg 
communities.  |adc  Gray  concludes  by 
stating  that  if  every  jiuisdiction 
established  similar  provisions  it  would 
be  impossible  to  provide  the  necessary 
transportation  services  for  the 
hazardous  waste  industry. 

Price  lYncking  Corporation  (Price) 
states  that  it  is  not  possible  to  onnply 
with  bodi  the  HMTA  and  the 
Montevallo  Gty  Code.  Mce  states  that 
section  7-45  of  die  City  Code,  which 
stipulates  the  boors  a  caiiier  is 
pemitted  to  transport  hazardous  waste 
in  the  City,  is  inconsistent  with  die 
HMTA  bccaose  it  woold  cause 
unnecessary  delays  in  transportation. 

Autumn  bdostries.  Inc.  (Antomn) 
cites  m-a.  48  FR  TOO  Qan.  6^  1963).  for 
the  propoaitian  that  sections  7-43 
tfann^  7-4e(a)  are  inconsistent  with  the 
HNTTA  because  they  create  unnecessary 
delays  in  tranqMirtation.  It  states  that 
the  City's  requirements  concerning 
routing,  time,  and  weather  restrictions 
do  not  address  ad)acent  furisdictions' 
abilities  to  handle  an  increase  in  traffic 
Autumit  also  states  that  it  does  not 
understand  why  the  City  focused  its 
restrictions  on  hazardous  waste  when 
there  are  far  more  dangerous  shqiments 
of  hazardous  materials  that  also  should 
be  included. 

Chemical  Waste  Management,  Inc. 
(CWM),  in  siq>part  (^CWTC,  asserts 
that  compliance  with  bodi  the 
MontevaDo  Gty  Cbde  and  the  HNOl  is 
not  possiUe.  CWM  states  that  the  City's 
hazardous  materials  definition  is 
Afferent  from  the  HMR.  It  asserts  that 
sections  7-45  and  7-47(a)  of  the  Qty 
Code  will  cause  unnecessary  delays  of 
hazardous  waste  tranqwrtation  wdiile 
vehicles  await  allowaUe  transit  times.  It 
states  that  diis  delay  will  make  it 
impossible  to  comply  with  49  CPR 
177JBB3(b). 

CWM  also  asserts  that  section  7-42  of 
the  City  Code.  wUdi  imposes  roote 
restrictions,  frustrates  compliance  with 


49  CFR 177J04  by  forcing  shipments  of 
hazardous  waste  into  ad|acent 
communities  which  may  otherwise  have 
been  avokled.  CWM  states  that  this  is 
particolariy  true  for  hazardous  waste 
transporters  servicing  tmaQ  business. 
CWIA  contends  that  the  Justificatimi  for 
section  7-42  faidicates  that  a  ban  should 
be  placed  on  aD  track  trafRc  not  solely 
hazardous  vraste  traffic 

CWTC  in  its  rebuttal  comment, 
refutes  the  accuracy  of  the  statistics 
used  by  the  Alabamians  for  a  Clean 
Environment  (ACE).  CWTC  sUtes  that  it 
is  unclear  from  ACE*s  statistics  whether 
the  dted  incidents  involved  hazardous 
materials  and  whether  the  deaths  and 
injuries  resulted  from  hazardous  waste 
exposures.  CWTC  notes  that  DOT 
statistics  indicate  that  between  1963  and 
1967, 572  incidents  involving  hazardous 
materials  were  reptwted  in  Alabama  and 
that  only  26  of  those  were  hazardous 
waste  incidents.  Additionally,  CWTC 
notes  that,  ahhon^  20  ii^uries  occurred 
as  a  result  of  these  26  incidents,  no 
fatalities  occurred. 

CWTC  also  submitted  comments 
responding  to  those  of  the  City  of 
Montevallo  and  the  Alabama 
Conservancy.  CWTC  contends  the  City 
has  given  a  new  meaning  to  the  term 
"dual  compHance"  different  from  that 
intended  by  RSPA.  CWTC  states  that 
the  preamMe  to  the  Oty  Code  indicates 
that  it  win  regulate  hanrdous  materials 
but  that  the  Code  narrowly  focuses  on 
hazardous  waste  transportation.  CWTC 
adds,  however,  that  transpOTters  of 
hazardous  wastes  servicing  customers 
within  the  City  limits  are  not  required  to 
comply  with  die  requirement  (section  7- 
49).  Additionally,  CWTC  notes  that  die 
City  Code  regulates  hazardous  wastes 
while  ignoring  risks  posed  by  odier 
hazardom  materials,  such  as  petroleum 
products  and  "pure  chemicals." 

CWTC  indicates  that,  just  like  the 
City,  it  is  concerned  about  the  welfare  of 
Montevallo's  citizens.  CWTC  notes  diat 
eadi  of  its  members  has  mudi  to  lose  if 
it  is  involved  fai  a  spiD,  le.,  its 
employees'  health  and  safety,  its 
business  liabilities  and  Bwurance.  and 
its  company  reputation.  CWTC  states 
that  its  members  do  not  take  their 
responsibilities  Bghtly  and  diat  diey 
comply  with  the  requirements  of  49  CFR 
3S7i(a). 

Metropolitan  Environmental  bic 
(Metropolitan]  states  that  the  City's 
requirements  pose  obetades  to  die 
accomi^shmeBt  and  executimi  of  the 
HMTA  and  the  HMR.  Metropi^tan  dies 
IR-2. 44  FR  75,566  (Dec  20i  1979  and  IR- 
3. 46  FR  lansfMar.  26, 1981),  for  the 
proposition  diat  sections  7^-43  through  7- 
46(a)  of  die  Qty's  Cede  would  cause 
delays  in  transportation.  Metropolitan 


states  that  such  ddays  are  incongruous 
with  safe  transportation  and  that  the 
mere  threat  of  dday  may  redirect  the 
fransport  of  hazardous  waste  to  other 
jurisdictions  that  may  not  be  aware  of  or 
prepared  for  die  alteration  of  traffic 
patterns. 

Based  on  IR-23,  53  FR  16.840  (May  11, 
1968).  Metropolitan  states  that  section 
7-42  of  tike  City  Code  is  inconsistent 
with  the  HMR  because  its  routing 
restrictions  were  not  based  on  complete 
safety  analyses  and  consultations  with 
all  affected  jurisdictions.  Metropolitan 
also  notes  that  the  routing  restrictions 
are  not  imposed  equally  on  all  cargoes 
presenting  similar  risks.  For  example. 
Metropolitan  states  that  "shipments  of 
flammable  materials  are  only  restricted 
if  they  are  in  a  waste  form." 

Qting  IR-6. 48  FR  760  (Jan.  6. 1983), 
Metropolitan  states  diat  the  Qty's 
advance  notice  requirements  in  section 
7-47(a)  are  generally  inconsistent  with 
the  HMTA  and  die  HMR. 

C  Comments  Suf^XHiing  Consistency 

The  City  of  Montevallo.  Alabama 
(City),  submitted  comments  supporting 
the  consistency  of  its  requirements.  The 
Qty  contends  that  dual  compliance  is 
possible  because  several  companies 
have  complied  with  the  requirements. 
The  Qty  indicates  that  it  was  not  its 
goal  to  burden  industry  and  that 
commerdal  concerns  were  considered 
when  the  ordinance  was  debated. 

The  Qty  contends  that  its  ordinance 
meets  the  obstade  test  because  it 
furthers  the  larger  purpose  and  intent  of 
the  HMTA  \y  fwoviding  for  die  general 
welfare  oi  its  dtizens.  The  Qty 
contends  that  if  some  details  ol  the 
Federal  and  local  regulations  differ, 
section  7-50  of  die  Qty  Code  (die 
savings  dause]  should  solve  the 
problem. 

The  Qty  also  states  that  the  passage 
of  the  City  requirements  at  issue  here 
reassured  the  dtizens  ol  Montevallo 
about  hazardous  waste  transportation. 
The  Qty  contends  diat  if  sections  7-40 
throu^  7-50  are  voided  on  a  perceived 
"tedmicahty"  there  may  be  adverse 
public  reaction. 

In  its  rebuttal  conBnents.  the  Qty 
states  that  delays  are  not  always 
incongruous  with  safe  transportation. 
FcB-  example,  the  Qty  states  diat  "it  is 
better  to  wait  for  freezing  predpitation 
to  pass  and  for  school  buses  to  dear  the 
roads." 

The  Qty  contends  that  commentCTS 
misinterpreted  section  7-45(a)  of  the 
City  Code.  The  City  argues  diat  section 
7-45(a)  prohibits  the  transportation  of 
hazardous  waste  into  the  City  when  the 
temperature  is  below  35  T  and  when 


rain  or  other  predpitation  has  occuned 
within  the  last  two  hours.  The  Qty 
rebuts  the  comments  of  Antomn 
concerning  its  weather  restrictions.  It 
states  that  Aetomn's  comment  diat  the 
weather  restrictions  are  ''ridicukras'' 
"fails  to  consider  that  freezing 
predpitati(Mi  increases  the  risk  of  a 
traffic  acddent.  and  magnifies  the 
damage  done  by  a  spill  diat  mi^t 
result" 

Concerning  its  definition  of  hazardous  ~ 
waste,  the  Qty  states  that  it  used 
"outside  sources"  and  its  faihire  to 
equally  restrict  other  materials  with 
similar  risks  arises  from  use  of  the 
"mosdy  federal  definitions"  or  "is 
inherent  in  the  volatile  nature  of  the 
subject  matter."  The  Qty  indicates  diat 
it  is  willing  to  use  a  definition  that 
would  suit  national  needs. 

Concerning  routing,  the  Qty  states 
that  the  Qty  Coundl  thcHOUghly 
considered  safety  and  that  every  effort 
was  made  to  minimize  any  impact  on 
other  jurisdictions.  The  Qty  states  that 
it  is  open  to  consultation  widi  all 
affected  jurisdictions.  In  addition,  the 
City  asserts  that  the  City  requirements 
were  not  passed  in  an  effort  to  thwart 
the  siting  of  a  hazardous  waste 
incinerator.  The  Qty  contends  that  an 
application  was  made  to  site  such  an 
indnerator  about  five  miles  bom 
Montevallo:  however,  the  ei^Ucation 
was  rejected  by  the  Alabama 
Department  of  Environmental 
.Management  three  months  prior  to  the 
passage  of  the  City  Code.  Tlie  City  also 
notes  that  no  commenter  provided 
8uggesti<»s  for  improving  its  hazardous 
waste  requiftments. 

The  Alabama  Conservancy 
(Conservancy)  also  submitted  comments 
supporting  oonsistency  of  die  Qty 
requirements.  The  Conservancy  states 
that  the  City  of  Montevallo  is  located  at 
the  junction  of  three  State  highways.  It 
further  states  that  the  Qty's  main  street 
is  Highway  119,  which  is  a  winding, 
curving  street  that  is  dose  in  imiximity 
to  churches,  schools,  and  most  of  the 
City's  businesses.  The  Conservancy  also 
notes  that  die  City  is  built  on  limestone 
and  carbonate  rock  and  that 
underground  aquifers  run  as  dose  as  six 
feet  from  the  stuface.  It  adds  diat  the 
ground  is  very  porous  and  sinkhole- 
prone  and  that  some  of  those  holes 
expose  the  qiringcreek  and  drycreek 
aquifers. 

The  Conservancy  contends  that  the 
City  Code  does  not  unduly  tie  op  traffic 
or  even  keep  hazardous  waste  trucks 
out  but  that  "it  simply  monitore  them 
through  a  busy  thorou^are  in  a 
populated  area  of  the  Qty."  It  requests 
that  die  Qty  Code  be  left  hi  place  or 
replaced  '^w^  a  strengdiened  ordmance 


diat  reflects  (the  HMTA)  and  sections  of 
the  dean  Water  Ad  and  smCaca  water 
protection  clauses."  If  dM  Qty's 
requirements  cannot  remain  totact  the 
Conservancy  reqnests  that  40  CFR 
307.9(a)  be  enforeed  to  prated  the 
citizans  of  Montevallo. 

Alabamians  for  a  Qean  Environment 
(ACE)  also  submitted  comments  in 
support  of  the  Qty  Code.  ACE  alleges 
that  "Alabama  has  become  the  toxic 
waste  dumping  ground  for  the  United 
States.  In  1968,  [it]  received  about 
M0,000  tons  of  hazardous  wastes  from 
46  States.  About  40  percent  of  the 
nation's  Superfimd  waste  was  dumped 
in  Emelle,  Alabama."  ACE  states  that 
many  of  the  trucks  transp(»ting  these 
wastes  travel  through  the  State's 
interstate  systems  and  farm  roads.  ACE 
contends  that  many  of  the  dties  are  not 
equipped  to  respcmd  to  a  toxic  inddent 
ACE  asserts  that  the  Qty  ordinance  was 
passed  in  response  to  this  problem  and 
that  it  reinforces  the  HMTA. 

IV.  RULING 

A.  Preliminary  Issues 

Several  commenters  hidicated  diat 
compliance  with  the  Qty's  Code  would 
frustrate  compliance  with  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR)  (48  CFR  parts  390-397). 

AldiOD^  die  FMCSR  generally  were 
incorporated  by  reference  into  the  HMR 
by  49  CSSu  \  177.804,  diat  action  had 
limited  preemptive  effect  The 
preenqitive  effect  of  that  incorporation 
was  discussed  in  IR-22, 52  FR  46.574 
(Dec  8, 1987). 

There.  RSPA  stated: 

The  FMCSR  generally  were  incofporsted 
by  reference  into  die  HMR  to  allow  the 
imposition  of  dvil  penalties  and  the  ese  of 
additional  enfenwoMnt  tools  provided  by  the 
HMTA  That  action  was  accomplished  by 
adding  1 177.804  of  die  HMR  *  *  *. 

However,  when  the  FMCSR  were  thoeby 
incorporated  by  reference  into  the  HMR.  the 
Department  dedued  that  sudi  action  was 
not  intended  to  diai^  die  intent,  scope  of 
apiriication,  or  preemptive  effects  of  the 
FMCSR  as  diey  existed  ander  dwir  origteal 
statutory  an&ority  *  *  *  Therefore,  RSPA 
will  consider  tiie  preemptive  effects  of  4B 
CFR  parU  381  dmwgh  387  only  to  dw  extent 
those  effects  existed  prior  to  their 
incorporation  by  referenoe  l;y  1 177 J04  of  the 
HMR.  Inconsistency,  Ruling  (IR-2),  44  FR 
6S666, 75566  (Dec.  20, 1979).  unless  diey  are 
qiecifically  inoorpwated  by  reference  by 
another  provision  of  die  HMR. 

The  standards  to  be  used  in 
determining  die  preemptive  effect  of  the 
FMCSR  are  set  out  ip  48  CFR  39a3a 
which  states: 

Except  as  otherwise  specifically  indicated, 
parts  300  tlireagh  867  of  this  sab^pier  are 
not  intended  to  prednde  States  or 


sdidivisieBS  thereof  from  estabUshiag  or 
enfotefaig  State  or  hwal  lews  niatiag  (e 
saniy,  lae  oowpnaaee  wtm  wmcd  wowb  doi 
prevem  mi  oaBpnanoe  wrb  owss 
regulations  by  the  pcrsoa  sabjutt  tfaereta 

These  standard  are  virtually  identical 
to  the  "dual  complianoe"  test  Thus,  any 
FMSCR  provision  which  is  ai^caUe 
solely  through  40  CFR  177  J04  of  the 
HMR  preempts  a  State  or  local 
requirement  only  if  compliance  with 
both  is  impossible.  On  the  other  hand,  if 
an  FMCSR  provision  is  specifically 
incorporated  by  reference  into  the  HMR 
by  a  HMR  provision  odier  dian  48  CFR 
177  J04.  diat  FMCSR  provision  is 
treated,  for  die  purpose  of  preemption, 
as  an  HMR  provision  to  the  extent 
incorporated  into  the  HMR.  Ilie 
pren^itive  effect  of  such  a  provision, 
would  be  determined  through 
application  of  both  the  obstacle  and 
dual  compliance  tests. 

fai  addition,  the  Qty  states  that  none 
of  the  comments  discuss  how 
improvements  can  be  made  to  its 
requirements.  In  discussing  why  oertaht 
of  the  Qty's  requirements  are 
inconsistent  this  faiconsistency  ruling 
should  aid  the  Qty  in  the  future 
promulgation  of  consistent 
requirements. 

CWTCs  appUcation  raises  important 
preemption  issues  under  the  HMTA,  and 
all  parties  engaged  in  hazardous 
matwials  transportation  or  the 
regulation  of  diet  transportstion  will  be 
served  by  RS^A's  addressing  those 
issues. 

Consistent  with  its  policy  of  liberally 
construing  the  threshold  requirements 
for  obtaiidng  inconsistency  rulings,  OR- 
21, 52  FR  37.072  (Oct  2, 1967),  RSPA  will 
address  Ae  preemption  issues  raised  in 
CWTCs  application. 

B.  Section  T-4(^-Haxonknm  Waste 
Definition 

Section  7-41  of  die  Qty  Code  defines 
"hazardous  waste"  as: 

(b)  *  *  *  awasteorcomUnadaoef 
wastes,  which  bMause  of  its  quantity, 
concentratioB.  or  physicaL  cliemicaL  or 
infectious  characteristics  may  cause,  or 
significant^  cootrfbate  to,  an  increase  in 
iDorlaUty  or  en  increase  in  serious 
irreversible,  or  inopadtstiiig  reversible 
ilineas,  or  poee  a  substantial  prsssat  or 
potential  hasard  to  hoBBan  haahb  or  dw 
SBvironment  wiieB  iiapi  operly  tieated. 
otherwise  msnsgwd,  and  tadades; 

(1)  The  meaoing  assigned  that  taiei  ia 
regiJattons  promulgsted  by  die  United  States 
EnviroBunentd  Protsctioo  Agency  and 
codified  at  BO  CFJt  2B1.3.  SO  CFJL  261.3  is 
inoMporated  herein  by  reference.  AB  lists  ia 
40  CFJL  pert  261, 8ul>|Mrt  D,  nd  8w 
Appendioee  to  pwt  261  are  also  expieesly 
iaooiponted  by  referenoe. 
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(2)  The  term  "high-level  watte"  as  defined 
by  the  United  States  Nodear  Regulatory 
Commission  and  Article  n(d)  of  the  Southeast 
Interstate  Low-Level  Radioactive  Waste 
Management  Compact 

(3)  The  term  "low-level  radioactive  waste" 
as  defined  in  ^cle  11(0  of  the  Southeast 
Interstate  Low-Level  Radioactive  Waste 
Management  Compact 

(4)  The  term  "transuranic  waste"  as 
determined  by  the  regulations  of  the  United 
States  Nuclear  Regulatory  Commission. 

(5)  Spent  nuclear  fuel  or  by-product 
material  as  defined  in  section  lle(2)  of  the 
Atomic  Energy  Act  of  1954. 

(6)  Any  substance  on  the  Alabama 
substance  list  promulgated  by  the  Alabama 
Department  of  Environmental  Management 
acting  through  the  Environmental 
Management  Commission  pursuant  to  section 
22-33-4  of  the  1975  Alabama  Code. 

(7)  Any  substance  or  mixture  containing 
polychlorinated  biphenyls  ("PCBs")  at  greater 
than  one  tenth  of  one  percent  concentration 
when  such  substance  or  mixture  is  not 
intended  for  beneficial  use  or  reuse. 

(8)  "Source  material"  including  uranium, 
thorium,  and  any  other  material  determined 
to  be  source  material  by  the  United  States 
Nuclear  Regulatory  Commission. 

(9)  "Special  nuclear  material."  including 
plutonium,  uranium  233,  uranium  enriched  in 
the  isotope  233  or  in  the  isotope  235,  any    ^ 
material  artificially  enriched  by  any  of  the 
foregoing,  and  any  other  materials 
determined  to  be  special  nuclear  material  by 
the  United  States  Nuclear  Regulatory 
Commission. 

The  HMR  defines  "hazardous  waste" 
as  "any  material  Umt  is  subject  to  the 
Hazardous  Waste  Manifest 
Requirements  of  the  U.S.  Environmental 
Protection  Agency,  specified  in  40  CFR 
Part  282."  49  CFR  1 171 A 

The  Gty's  definition  of  "hazardous 
waste"  also  includes  "low-level 
radoactive  wastes."  Low-level 
radioactive  wastes  fall  within  RSPA's 
"radioactive  materials"  definition.  The 
HMR  defines  "radioactive  material"  as 
"any  material  having  a  specific  activity 
greater  than  0.002  microcuries,  per  gram 
OtCi/g)."  49  CFR  1 173.403(y).  On  the 
other  hand,  the  City  specifically  defines 
low-level  radioactive  wastes  "as 
defined  in  Article  11(f)  (sic)  of  the 
Southeast  Interstate  Low-Level 
Radioactive  Waste  Management 
Compact"  (Southeast  Compact).  Article 
2(6)  of  the  Southeast  Compact  defines 
low-level  radioactive  waste  or  "waste" 
as  a  radioactive  waste  not  classified  as 
a  hi^-level  radioactive  waste, 
transtiranic  waste,  spent  nuclear  fuel  or 
by-product  material,  as  defined  in 
section  lle(2)  of  die  Atomic  Energy  Act 
of  1964,  or  as  may  be  further  defined  by 
Federal  law  or  regulation.  Pub.  L  No. 
99-24a  99  Stat  1873  (19881. 

The  result  of  the  City's  broad 
definitions  of  "hazardous  waste"  and 
"radioactive  material"  is  the  regulation 


of  the  transportation  of  materials  not 
regulated  under  the  HMTA  and  the 
HMR.  including  the  regulation  of 
radioactive  materials  having  a  specific 
activity  of  0.002fiCi/g  or  less,  and  the 
exclusion  of  certain  hazardous  materials 
r^ulated  thereunder.  Thus,  the  City's 
hazardous  waste  definition  is 
significantly  different  fitim  the  HMR 
definition. 

Congress  approved  the  Southeast 
Compact  to  encourage  the  development 
of  compacts  as  a  tool  for  disposal  of 
low-level  radioactive  waste.  Hence,  the 
purpose  of  the  Southeast  Compact  was 
to  provide  for  proper  disposal  of  low- 
level  waste.  Although  this  Compact  does 
not  address  transportation  issues,  the 
Act  upon  which  this  Compact  is  based 
states  that  no  compact  may  be 
construed  to  confer  any  authority  "to 
regulate  the  packaging,  generation, 
treatment  storage,  disposal,  or 
transportation  of  low-level  radioactive 
waste  in  a  maimer  *  *  *  inconsistent 
with  the  regulations  of  the  Department 
of  Transportation."  Low-Level 
Radioactive  Waste  PoUcy  Act 
Amendment  of  1986. 42  U.S.C. 
2021d(3)(A).  (Emphasis  added.) 

The  express  purpose  of  the  HMTA  is 
to  "improve  the  regulatory  and 
enforcement  authority  of  the  Secretary 
of  Transportation  to  protect  the  Nation 
adequately  against  the  risks  of  life  and 
property  which  Sre  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  U.S.C.  App.  §  1801. 
Another  Congressional  purpose  of  the 
HMTA  was  to  secure  a  general  pattern 
of  uniform,  national  regulations,  and  to 
preclude  multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations 
concerning  hazardous  materials 
transportation.  S.  Rep.  No.  1192. 93rd 
Cong..  2d  Sess.  37  (1974):  National  Tank 
Thick  Comers,  Inc  v.  Burke.  608  F.2d 
819. 824  (1st  Cir.  1979). 

liie  HMTA  authorizes  the  Secretary 
of  Transportation  to  designate  the 
quantity  and  form  of  material,  or  group 
or  class  of  such  materials,  which 
omstitutes  a  "hazardous  material"  49 
U.S.C.  App.  sec.  1803.  Acting  pursuant  to 
that  authority,  as  delegated  (49  CFR 
1 1.53(b)).  RSPA  has  adopted  a  body  of 
regulations  (particularly  49  CFR 
S  172.101  (Hazardous  Materials  Table)) 
defining  hazardous  materials. 
RSPA  has  stated  in  previous 
inconsistency  rulings  that  it  considers 
the  Federal  rule  in  de&iition  of 
hazardous  classes  to  be  exclusive.  IR-5, 
47  FR  51.991  (Nov.  18. 1982);  IR-6. 48  FR 
760  Oan.  6, 1983);  IR-8;  4»  FR  48.837 
(Nov.  27. 1984);  IR-15.  40  FR  46.680 
(Nov.  27. 1984).  As  Stated  in  IR-^  if  a 
material  does  not  possess  the 


diaracteristics  described  in  any  of  the 
HMR  hazvd  class  definitions,  it  is  not  a 
material  that  "may  pose  an 
unreasonable  risk  to  health  and  safety 
or  property,  and  application  of  the  HMR 
to  its  b'ansportation  is  not  deemed 
warranted"  IR-5. 47  FR  at  51.993. 
Hence,  diose  materials  listed  in  section 
7-40  of  the  City's  definition  of 
"hazardous  waste"  which  are  not  listed 
in  the  HMR  Table  have  been  determined 
not  to  warrant  regulation  in 
transportation  as  posing  an 
unreasonable  risk  to  health,  safety  or 
property. 

State  or  local  hazardous  materials 
definitions  which  result  in  the  regulation 
of  more  or  different  hazardous  materials 
than  regulated  by  the  HMR  are 
obstacles  to  the  uniformity  in 
transportation  regulation,  which  is 
essential  to  safety,  and.  thus,  these 
definitions  are  inconsistent  with  the 
HMTA  and  the  HMR.  IR-5. 47  FR  51.991 
and  IR-6. 48  FR  760.  Specific  problems 
caused  by  different  hazardous  materials 
definitions  were  identified  in  earlier 
inconsistency  rulings: 

The  key  to  hazardous  materials 
transportation  safety  is  precise 
communication  of  risk.  The  proliferation  of 
differing  State  and  local  systems  of  hazard 
classification  is  antithetical  to  a  uniform, 
comprehensive  system  of  hazardous 
matorials  transportation  safety  regulations. 
This  is  precisely  the  situation  which  Congress 
sought  to  |M«clude  when  it  enacted  the 
premption  provision  of  the  HMTA  (49  U.S.C. 
1811). 

IR-8. 49  FR  76a  784  Qan.  8. 1983). 

The  HMR  are,  in  and  of  themselves,  a 
comprehensive  and  technical  set  of 
regulations  which  occupy  approximately  1000 
pages  of  the  Code  of  Federal  Regulations 
*  *  *  For  die  City  to  impose  additional 
requirements  based  on  differing  hazard  class 
definitions  adds  another  level  of  complexity 
to  this  scheme.  Thus,  shippers  and  carriers 
doing  trasiness  in  the  City  must  know  not 
only  the  classifications  of  hazardous 
materials  under  the  HMR  and  the  regulatory 
significance  of  those  classifications,  but  also 
the  City's  classifications  and  their 
significance.  Such  duplication  in  a  regulatory 
scheme  where  the  Federal  presence  is  so 
clearly  pervasive  can  only  result  in  making 
compliance  with  the  HMR  less  likely,  with  an 
accompanying  decrease  in  overall  public 
safety. 

IR-6. 47  FR  51.991. 51.904  (Nov.  18. 1982) 

If  every  state  were  to  assign  additional 
requirements  on  the  basis  of  independently 
created  and  variously  named  subgroups  of 
'  *  *  materials,  the  resulting  confusion  of 
regulatory  requirements  would  lead 
Ineluctably  to  the  increased  likelihood  of 
reducMl  compliance  widi  the  HMR  (a)nd 
subsequent  decrease  in  public  safe^. 

IR-15. 40  FR  46.660  (Nov.  27. 1984). 


For  these  reasons,  the  Federal  role  in 
defining  hazardous  materials  «vith 
respect  to  hazardous  materials 
transportation  is  exclusive,  and  State 
and  local  definitions  of  hazardous 
materials  differing  from  the  HMR  are 
inconsistent  with  the  HMR.  IR-18. 52  FR 
200  (Jan.  2. 1967);  IRr-18  (Dedsicn  on 
Appeal).  53  FR  28.850  (July  28. 1988);  IR- 
19. 52  FR  24/404  (}ane  3a  1987). 
correction.  82  FR  29,488  (Aug.  7. 1987); 
IR-19  (Decision  on  Appeal).  53  FR  11.800 
(Apr.  7. 1988):  IR-^,  52  FR  24396  Qune 
3a  1987).  correction.  52  FR  2a468  (Aug. 
7. 1987):  IR-21,  52  FR  374)72  (Oct.  Z 
1987):  IR-21  (DecisitHi  on  Appeal).  53  FR 
46,735  (Nov.  18. 1968):  IR-2a  54  FR 
16.314  (Apr.  21. 1980).  correction.  54  FR 
21-526  (May  la  1980):  IR-29. 55  FR  9304 
(Mar.  12. 1980);  Missouri  Pad  fie  RR  Co. 
V.  Railroad  Comm  'n  of  Texas,  671 F. 
Supp.  466  (WJ).  Tex.  1987^  aff'don 
other  grounds,  850  P.2d  284  (5Ui  Cir. 
1988),  cert  denied.  109  S.  Ct  794  (1988); 
Union  Pacific  RRCav.  City  of  Las 
Vegas,  No.  CV-LV-85-932  HDM  (D. 
Nev.  1986). 

These  same  principles  apply  to  the 
City's  Code  under  consideration  in  this 
proceeding  The  City  states  that  it  used 
"mostly  Federal  deflnitiims"  in  defining 
"hazardous  waste."  However,  the  City's 
definition  of  "hazardous  waste"  consists 
of  ambiguous  and  subjective  standards 
and  includes  not  only  those  materials 
regulated  under  the  HMR  but  also  other 
materials  not  regulated  under  the  lAfR. 
Therefore,  the  City's  hazardous  waste 
definition  is  inconsistent  with  the  HMR, 
and.  therefore,  preempted 

C.  Section  7^2— Routing  Requirement 

The  City  Code  requires  that  certain 
routes  be  used  by  trucks  transporting 
hazardotis  waste.  According  to  the  City, 
the  rationale  behind  this  section  is  that 
"many  of  the  streets  of  Montevallo  being 
narrow  and  bending  [are]  not  generally 
designed  to  accommodate  heavy  or 
constant  truck  traffic." 

In  prior  inconsistency  rulings,  IR-3. 46 
FR  18,918  (Mar.  26. 1981);  IR-3  (Decision 
on  Appeal),  47  FR  18,457  (Apr.  29. 1982); 
K-ia  49  FR  46.645  (Nov.  27, 1984). 
correction.  50  FR  9939  (Mar.  12. 1985); 
m-ll.  49  FR  46,647  (Nov.  27. 1984);  IR- 
14.^49  FR  46.656  (Nov.  27. 1984):  and  IR- 
la  SO  FR  20873  (May  2a  1986).  RSPA 
has  indicated  that  State  and  local 
governments  imposing  routing 
requirements  on  hazardous  materials 
are  required  to  consider  overall  safety 
effects  and  to  consult  with  all  affected 
jurisdictions. 

In  IR-3  (Decision  on  Appeal).  47  FR 
18.457. 18.458-9  (Apr.  29. 1982).  RSPA 
stated  that: 


Local  transportation  bans  export  risks  bom 
one  jurisdiction  to  another.  IR-8  addteassd 
the  problems  caused  when  a  local  juiiadiction 
does  not  evaluate  the  effects  of  an  exported 
risk  on  another  jurisdiction  or  does  not 
consult  other  jurisdictions  and  considw  their 
risks  in  comparing  thto  widi  the  rides  it  is 
avoiding  by  resorting  to  a  l>an.  While  a 
jurisdiction  can  l>e  assumed  to  have  reduced 
its  own  risk  by  exporting  it  there  is  no  reason 
to  think  that  overall  risk  is  reduced  unless  the 
changes  in  risk  have  been  analyzed  from  all 
perspectives,  including  the  perspectives  of 
the  jurisdictions  to  which  the  risk  is  shifted. 
Even  where  the  long-term  risk  is  reduced  by 
avoiding  a  local  jurisdiction,  those 
jurisdictions  to  which  risk  is  shifted  are  likely 
to  be  unaware  of  the  nature  and  extent  of  the 
risk  until  it  actually  materializes  and  they 
may  be  unprepared  to  deal  with  it  unless 
some  prior  consultation  has  occurred.  In 
short,  a  unilateral  ban,  lacking  inter- 
jurisdictional perspective  and  driven  by  the 
isolated  interest  of  one  jurisdiction,  is 
entitled  to  no  practical  assumption  in  favor  of 
increased  public  safety.  Soch  action  may  be 
assumed  onoly  to  move  tlie  risks  from  one 
place  to  anodier. 
•        •        •        •        • 

The  legislative  history  of  the  HMTA  clearly 
indicates  that  the  intent  of  Congresss  in 
enacting  section  112  was  to  pnclode  State 
and  looil  governments  from  enacting 
piecemeal  restrictitHM  on  hazardous 
materials  tranqwrtation.  In  the  portion  of  the 
Committee  report  relating  to  section  IIZ  the 
Senate  Commerce  Committee  stated:  "The 
Committee  endorses  the  principles  of  Federal 
preemption  in  order  to  preclude  a  multiplicity 
of  State  and  local  regulations  and  the 
potential  for  varying  as  well  as  conflicting 
regulations  hi  the  area  of  hazardous  materials 
transportation."  [S.  Rep.  No.  1192, 98d  Dmg.. 
2d  Sess.  37  (1974)]. 

As  expressed  in  IR-3,  it  is  [RSPA's]  view 
that  local  bans  are  almost  invariably  the  sort 
of  piecemeal  requirements  diat  Congress 
Intended  to  preempt  unless  they  are  adopted 
through  "a  proceas  diat  adeqiiatdy  weighs 
the  hdl  consequences  of  its  (the  local 
government's)  routing  choices  and  ensures 
the  safety  of  citizens  in  other  jurisdictions 
that  will  be  affected  by  its  rules."  (46  FR 
18922  [Mar.  26, 1961)]). 

In  1981.  RSPA  pubHshed  appendix  A 
to  part  177  in  mder  to  provide  guidance 
to  State  and  local  govemmRnts 
concerning  preemption  issues  arising 
imder  that  part  concerning  the 
tranqK)rtation  of  radioactive  materials. 
Appendix  A  was  expressly  a  policy 
statement  not  a  mandatory  requirement 
After  reexamining  afqiendix  A.  RSPA 
determined  that  it  was  no  kmger 
necessary  due  to  the  subsequent 
publication  of  numerous  inconsistency 
rulings  addressing  the  transportation  of 
radioactive  materials.  Therefore,  in 
February  199a  RSPA  deleted  appendix 
A  from  part  177.  55  FR  4423  {Fth.  8. 
1960).  Thus,  appendix  A  was.  and  is, 
irrelevant 


Local  routing  requirements  for 
radioactive  materials  face  even  greater 
hurdles  than  those  for  all  hazardous 
materials.  Here  the  City's  definition  of 
"hazardous  waste"  includes  radioactive 
waste:  thoefore,  the  City's  routing 
restrictions  are  applicable  to  radioactive 
waste.  Such  routLig  restrictions  are 
inconsistent  writh  the  specific  HMR 

highway  routing  regulations  for        

radioactive  materials  set  forth  in  49  CFR 
177.825. 

Radioactive  material  is  a  class  of 
materials  that  emit  a  defined  level  of 
ionizing  radiation.  Required  package 
labels  indicate  certain  characteristics  of 
the  packaged  material  that  must  be 
known  for  appropriate  package  handling 
and  stowage.  Those  labels  are 
commonly  referred  to  as  White  L  Yellow 
n  and  Yellow  III  in  increasing  order  of 
hazard  Package  radiation  emission 
levels,  fissionability.  and  total  package 
radioactivity  determine  label  use.  49 
CFR  172.403(c).  Any  motor  vehicle 
carryiitg  a  package  bearing  a  Yellow  in 
label  is  required  by  the  HMR  to  be 
placarded.  49  CFR  172.507(a). 

Section  177J)25(a)  requires  hi^way 
carriers  of  radioactive  materials 
requued  to  be  placarded  to  operate  on 
routes  that  minimize  radiological  risk.  It 
requires  each  carrier  to  consider  certain 
criteria  in  determining  the  route  and 
also  provides  that  the  routing 
requirement  does  not  apply  when  there 
is  only  one  practicable  route  or  when 
the  carrier  is  operating  on  a  "preferred 
highway." 

Sectitm  177.826(b)  requires  highway 
carriers  of  "highway  route  controlled 
quantities"  of  radioactive  materials  to 
operate  on  "prefvred  routes,"  which  are 
Interstate  System  highways  w  State- 
designated  routes,  selected  by  the 
carrier  to  reduce  time  in  transit.  All 
State-designated  routes  are  identified  in 
a  "Registiy  of  Statedesignated  Routes" 
maintained  by  RSPA  49  CFR 
177.825(b)(l)(ii). 

The  effect  of  diese  HMR  routing 
requirements  on  State  and  local  routing 
requirements  for  radioactive  materials 
was  addressed  by  RSPA  in  IR-8 
(Decision  on  Appeal),  52  FR  134)00  (Apr. 
20, 1967).  In  that  decision  RSPA  stated 
that: 

*  *  *  the  Department  dmragh 
proraulgatiott  of  49  CFR  177  JBS,  has 
established  a  near  total  occupation  of  the 
Add  of  rooting  *  *  *  requirements  relating  to 
tlie  transportation  of  radioactive  materials. 
Thus,  state  and  local  radioactive  materials 
transportation  routing  *  *  *  requirements 
other  than  (1)  those  identical  to  Federal 
requirements  or  (2)  state-designaled  *  *  * 
routes  under  49  CFR  177.825(b).  are  very 
likely  to  be  inconsistent  and  thus  preempted 
under  section  112(a)  of  tiie  HXfTA. 
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52  FR  at  13.003. 

Thus,  State  and  local  routing 
restrictions  on  radioactive  materials 
required  to  be  placarded  are 
inconsistent  with  the  HMR  unless  diey 
are  identical  to  49  CFR  177.825(a). 
Likewise,  State  and  local  routing 
restrictions  on  highway  route  controlled 
quantities  of  radioactive  materials  are 
inconsistent  witii  the  HMR— except  for 

State,  not  local,  designations  of  ^ 

preferred  routes  pursuant  to  40  CFR 
177.825(b).  IR-8  (Decision  on  Appeal),  52 
FR  13,000  (Apr.  20. 1987);  IR-18.  50  FR 
20.872  (May  20. 1985):  IR-18, 52  FR  200 
(Jan.  2, 1987);  IR-18  (Decision  on 
Appeal),  53  FR  28,850  Quly  29, 1988);  IR- 
20,  52  FR  24,396  (June  30, 1987), 
correction.  52  FR  29,468  (Aug.  7, 1987); 
IR-30,  55  FR  9676  (Mar.  14, 1990);  Jersey 
Central  Power  &  Light  Co.  v.  New 
Jersey.  Na  84-5883  (D-N.).  Dec.  27, 1984). 
appeal  dismissed  as  moot,  772  F.2d  35 
(3d  Cir.  1985).  RSPA  also  has  determined 
that,  at  this  time,  there  is  no  need  for 
highway  routing  requirements  for  other 
kinds  of  radioactive  materials.  IR-30. 
supra. 

The  City  states  that  it  thoroughly 
considered  safety.  It  also  states  that 
every  effort  was  made  to  minimize  the 
impact  of  its  requirements  on  other 
jurisdictions.  The  City,  however,  fails  to 
elaborate  on  this  process  or  to 
demonstrate  whether  or  how  it 
consulted  with  other  jurisdictions.  It 
merely  states  its  willingness  to  engage 
in  such  consultations. 

The  City  has  asserted  the  authority  to 
designate  routes  for  hi^way  route 
controlled  quantities  of  radioactive 
materials.  However,  only  the  State  can 
designate  highway  routes  for 
radioactive  materials  transportation.  49 
CFR  177.825(b). 

For  all  the  foregoing  reasons,  the 
City's  requirements  concerning  the 
routing  of  hazardous  materials  are 
inconsistent  with  the  HMR. 

D.  Section  7-43— Speed  Limit 
Restriction 

Section  7-43  of  the  City's  Code 
requires  that  vehicles  transporting 
hazardous  waste  within  the  City 
observe  a  speed  limit  of  35  mph.  The 
record  does  not  indicate  what  speed 
limit  applies  to  other  vehicles. 

The  HMR  do  not  address  speed  limit 
restrictions.  The  FMCSR  state  that 
"every  motor  vehicle  containing 
hazardous  materials  must  be  driven  and 
parked  in  compliance  with  the  laws, 
ordinaoces,  and  regulations  of  the 
jurisdiction  in  whidi  it  is  being 
operated,  unless  tiiey  are  at  variance 
with  specific  regulations  of  the  (DOll 
which  are  applicable  to  the  operation  of 


that  vehicle  and  which  impose  a  more 
stiingent  obligation  on  restraint"  40 1 
CFR  997^  (emphasis  added). 

In  IR-2a  52  FR  24.396  (June  3a  1987). 
correction.  52  FR  29.468  (Aug.  7. 1967). 
and  IR-23. 53  Fed.  Reg.  16340  (May  11. 
1988),  which  is  currently  on  appeal. 
BSPA  stated  that  local  ti^ffic  controls 
are  presumed  to  be  valid.  Thus,  in  the 
absence  of  any  significant  relevant 
evidence  on  this  matter,  the  Ci^'s  speed 
limit  restriction  is  consistent  with  the 
HMR. 

E.  Section  7-44— Separation  Distance 

Section  7-44  of  the  City  Code  requires 
that 

No  hazardous  waste^cairying  vehicle  shall 
follow  within  150  feet  of  any  oUier  vehicle 
when  Kvithin  the  City  ]md\M,  provided,  that 
this  section  shall  not  apply  to  vehicles 
following  State,  county,  or  dty  police 
vehicles. 

The  HMR  do  not  specify  a  separation 
distance  lot  motor  vehicles  carrying 
hazardous  materials.  This  issue  was 
addressed  in  IR-3. 46  Fed.  Reg.  1^918, 
ia923  (Mar.  28, 1981).  and  in  IR-2a 
Bupra.  In  IR-3.  although  RSPA 
questioned  "the  advisability  of 
encouraging  a  driver  to  constantly  direct 
his  attention  away  from  the  proximity  of 
his  vehicle"  and  how  the  distance 
requirement  promoted  safety,  it  found 
no  basis  for  concluding  that  the 
requirement  was  inconsistent  with  the 
HMTA.  As  in  IR-3, 1  find  no  basis  m  this 
record  for  concluding  that  section  7-44 
of  the  City  Code  is  inconsistent  with  the 
HMR.  Based  on  this  record,  therefore,  it 
is  consistent. 

F.  Section  7-45— Time  Restrictions 

Section  7-45  of  the  City  Code  requires 
that  hazardous  waste  not  be  transported 
between  6:30  and  8:30  a.ra.  or  between  2 
and  3:30  p.m. 

Time-of-day  restrictions  are  a  subset 
of  routing  restrictions.  IR-3.  supra.  Such 
restrictions  effectively  may  route 
vehicles  carrying  hazardous  materials 
into  other  jurisdictions  during  the  time 
the  prohibition  applies.  Thus,  without 
adequate  overall  safety  justification  and 
appropriate  coordination  with  other 
affected  jurisdictions,  time  restrictions 
are  inconsistent  with  the  HMTA.  IR-3 
(Decision  on  Appeal),  supnr,  IR-23. 
supra. 

A  similar  Rhode  Island  State 
regulation  forbidding  the  transpOTtation 
of  certain  hazardous  materials  diuing 
certain  time  frames  was  held  preempted 
in  National  Tank  Truck  Carriers.  Inc.  v. 
-  Burke.  535  F.  Supp.  509  (D.  RJ.  1982). 
affd,  698  F.2d  558  (1st  Cir.  1963).  The 
court  held  that  althou^  the  refpilation 
did  not  directly  conflict  with  the  HMTA. 
it  Undermined  the  purpose  of  the  Act. 


The  court  stated  that  the  State's  concern ' 
about  the  possibility  of  an  accident 
during  rush  hour  was  legitimate,  but  the 
regulation,  in  forcing  carriers  to  remain 
loaded  and  stationary,  or  to  remain 
outside  the  State,  or  both,  would  cause 
unnecessary  delays  in  the  transportation 
of  hazardous  materials  contrary  to  the 
terms  of  49  CFR  i  177.853  and  would 
shift  the  risk  of  accidents  to  adjacent 
States.  The  court  said  the  time 
restrictions  also  defeated  Congress' 
intent  for  uniformity  in  the 
transportation  of  hazardous  materials. 

IR-23  resulted  in  a  similar  holding. 
There,  the  Director  of  OHMT  stated  tiiat 
a  New  York  City  restriction  of 
hazardous  materials  through-traffic  on 
weekdays  fiom  10  a.m.  to  3  p.m.  and  7 
p.m.  to  6  a.m.  for  explosives  and 
"prohibited  materials"  and  from  8  a,m. . 
to  4  p.m.  and  6  p.m.  to  7  a.m.  for  other 
"hazardous  cargo"  was  inconsistent 
because  it  was  not  based  on  adequate 
safety  analysis  nor  preceded  by 
consultations  with  all  affected 
jurisdictions.  The  Director  specifically 
noted  that: 

(t]he  City's  "safety  analysis"  consists  of 
findings  that  rush-hour  bans  on  hazardous 
materials  transportation  reduce  the  likelihood 
of,  and  the  consequences  of.  hazardous 
materials  incidents  and  facilitate  prompt 
emergency  response  to  such  incidents. 
However,  this  rationale  is  completely 
undercut  by  the  City's  allowing  City- 
permitted  vehicles  carrying  hazardous 
materials  to  ignore  the  time  restrictions. 

IR-23  at  16,846. 

This  same  principle  appUes  to  this 
case  because  the  City's  time  restrictions 
are  not  based  on  an  adequate  overall 
safety  analysis  and  have  not  been 
preceded  by  substantive  consultations 
with  other  affected  jurisdictions.  The 
City's  requirements  have  a  propensity  to 
cause  unnecessary  delay,  create 
obstacles  to  the  accomplishment  and 
execution  of  die  HMTA  and  the  HMR. 
are  thus  inconsistent  with  the  HMTA 
and  the  HMR.  and,  therefore,  are 
preempted. 

G.  Section  7-46— Weather  Conditions, 
Headlights  &  Citizen  Band  Radios 

Section  7-46  of  the  City  Code  states: 

(a)  No  vehicle  carrying  hazardous  wastes 
may  operate  when  the  temperatures  are 
below  3S*F  (2*C)  and  rain  or  other 
precipitation  has  occurred  within  the  last  two 
hours. 

(b)  No  vehicle  carrying  hazardous  waste 
may  be  operated  during  any  officially- 
designated  hurricane  or  tornado  watch. 

(c)  All  vehicles  carrying  hazardous  waste 
in  the  City  of  Montevallo  shall  operate  with 
their  headlights  on  at  all  times.  . 

(d)  All  vehicles  carrying  hazardous  waste' ,' 
tn  the  City  of  Montevallo  shall  be  equipped  ;. 


with  citizens  band  radios,  and  shall  monitor 
Channels. 

Subsections  (a)  and  (b)  of  the  City's 
requirements  are  additional  routing 
restrictions  and  are  preempted  for  the 
reasons  set  forth  above  concerning 
routing  (section  7-42).  In  addition,  with 
respect  to  radioactive  materials,  traffic 
and  road  conditions  are  all  reflected  in 
accident  rates  and  transit  time,  and  the 
HMR  requires  carriers  of  highway  route 
controlled  quantity  radioactive 
materials  to  consider  these  factors  in 
selecting  routes.  49  CFR  177.825(a).  An 
illustration  of  this  requirement  was 
given  in  IR-14. 49  FR  46,656. 46,658-0 
(Nov.  27, 1984): 

For  example,  if  available  infonnation 
demonstrated  a  higher  accident  rate  during 
the  winter  months,  a  carrier  would  be 
required  to  consider  this  as  a  constant.  As  for 
short-tern)  adverse  weather  conditions, 
carriers  of  radioactive  materials,  like  all 
highway  users,  are  subject  to  a  State's 
inherent  power  to  control  traffic.  Similariy. 
chronic  highway  conditions  are  inherent  in 
considerations  of  accident  rates  and  transit 
times.  As  for  short-term  degradation  of 
highway  conditions,  all  highway  users  are 
subject  to  State's  inherent  power  to  control 
traffic. 

*  *  *  MTB  [Vfaterials  Transportation 
Bureau]  recognized  the  possibility  of  chronic 
problems  on  portions  of  the  Interstate  System 
of  highways  *  *  * .  The  State  of  New  York 
has  not  yet  chosen  to  designate  alternate 
preferred  routes.  This  does  not  mean  that 
)t;ffer8on  County  may  take  independent 
action.  If  Jeffierson  County  could  impose  a 
partial  ban  on  radioactive  materials 
traiTsportatiqn.  then  any  poUtical  subdivision 
could  do  so.  and  the  resulting  proUferation  of 
varying  and  possibly  conflicting  regulations 
would  completely  undercut  the  Congressional 
objective  of  regulatory  uniformity  *  *  *. 

The  restrictions  imposed  *  *  *  may  be 
completely  justifiable  on  the  basis  of  local 
conditions,  but  this  does  not  justify  their 
unilateral  imposition  by  Jefferson  County 
*  *  *.  Such  restrictions  could  be  imposed  by  a 
State  routing  agency  but  only  it  an  alternate 
rijute  were  designated  for  the  duration  of  the 
prohibition-  The  reasons  for  placing  such 
authority  at  the  State  level  were  articulated 
clearly  in  |*he  Department's  Radioactive 
Materials  Routing  and  Driver  Training 
Requirements  rulemaking,  commonly  known 
by  its  docket  number.  HM-164]: 

"Local  jurisdiictions  are  inherently  limited 
in  perspective  with  respect  to  establishing 
routing  requirements.  While  the  Department 
recognizes  that  local  governments  are 
accountable  only  to  their  own  cjtizens,  such  a 
Umited  accouaiability  has  some  undesirable 
effects.  For  example,  a  routing  restriction  in 
one  community  may  have  adverse  safety 
impacts  on  surrounding  jurisdictions.  Also, 
some  communities,  in  determining  that  they 
do  not  have  the  appropriate  expertise  or 
manpower  to  perform  a  routing  analysis,  may 
find  attractive  the  option  of  completely 
prohibiting  the  transport  of  radioactive 
materials  through  their  jurisdictions.  This  has 
already  happened  in  some  cases. 


Uncoordinated  and  unilateral  local  routing 
materials  would  simply  not  be  conductive  to 
safe  transportation.  There  is  a  clear  need  for 
national  uniformity  and  consistency." 

46  FR  5301  [(Jan.  19, 1981)]). 

The  same  principles  are  appUcable 
here.  It  should  be  noted,  however,  that 
RSPA  has  held  that  as  long  as 
reasonably  administered  on  a  case-by- 
case  basis,  the  local  authority  to  restrict 
or  suspend  transportation  operations, 
when  the  road,  weather,  traffic  or  other 
hazardous  conditions  or  circumstances 
warrant  is  consistent  with  the  HMTA 
and  the  HMR.  IR-3.  supra;  IR-15 
(Decision  on  Appeal).  52  FR  13.062  (Apr. 
20. 1987);  IR-20.  supro',  American 
Trucking  Ass'ns  v.  City  of  Boston,  No. 
81-628-^iA  p.  Mass.  1981):  National 
Tank  Truck  Carriers,  Inc.  v.  Burke,  535 
F.  Supp.  509  (D.  R.1. 1982).  aff^d  698  F.2d 
559  (1st  Cir.  1983). 

Subsection  (c)  of  the  City's  Code 
requires  that  vehicles  carrying 
hazardous  wastes  have  their  headlights 
on  at  all  times.  In  IR-2. 44  FR  75,566. 
75.572  (Dec.  20. 1979),  RSPA  considered 
headlight  requirements  as: 

a  driving  requirement  of  the  type  covered  by 
the  Federal  Motor  Carrier  Safety  Regulations 
at  40  CFR  Part  392  and  Part  397.  Neither  of 
these  Parts  contain  (sic]  a  requirement  that 
conflicts  with  the  [headlight]  requirement 
Absent  such  a  direct  conflict,  general 
operating  and  equipment  requirements  of  the 
type  covered  by  the  Federal  Motor  Carrier 
Safety  Regulations,  as  incorporated  into  the 
Hazardous  Materials  Regulations,  are  not 
precluded. 

Hence,  the  headlight  requirement  was 
found  not  to  be  inconsistent  with  the 
HMTA  or  HMR.  The  same  conclusion 
was  reached  in  IR-3. 46  FR  18,918  (Mar. 
26. 1981);  IR-27.  54  FR  16.326  (Apr.  21. 
1989).  correction.  54  FR  20,001  (May  9, 
1989);  National  Tank  Truck  Carriers. 
Inc.  v.  Burke,  535  F.  Supp.  509  (D.R.L 
1982),  affd.  698  F.  2d  559  (1st  Cir.  1982); 
and  Colorado  Pub.  Utilities  Comm'n  v. 
Harmon,  No.  88-Z-1524  (D.  Colo.  1989). 

Therefore,  the  "headlights  on" 
requirement  is  a  valid  local  requirement 
as  long  as  (1)  reasonable  notice  thereof 
is  given  to  vehicle  operators,  and  (2)  it 
applies  only  to  vehicles  carrying 
"hazardous  materials"  and/or 
"hazardous  wastes" — ^which  terms  are 
defined  in  a  manner  identical  to  tl»- 
HMR  definitions.  ■ 

Subsection  (d)  requires  that  all 
vehicles  carrying  hazardous  waste  in 
the  City  of  Montevallo  be  equipped  with 
citizen  band  radios  and  that  their 
operators  monitor  Chaimel  9. 

Some  commenters  suggest  that  this 
subsection  fails  the  obstacle  test 
because  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  requires  that  hazardous 


materials  incidents  be  reported  by 
telephone,  not  citizen  band  radio.  This 
argument  is  irrelevant  to  preemption 
under  the  HMTA. 

Except  for  radioactive  materials 
transportation,  the  HMR  do  not  address 
or  impose  any  Federal  requirement  with 
regard  to  radios.  Although  the  record 
contains  no  information  concerning  how 
this  requirement  enhances  safety,  it  is 
not  inconsistent  with  the  HMTA  or 
HMR  as  it  relates  to  non-radioactive 
hazardous  materials  transportation. 

However,  with  respect  to  radioactive 
materials,  conunimication  capabilities 
are  an  element  of  physical  security,  and 
a  State  or  local  transportation  rule  is 
inconsistent  if  it  conflicts  with  49  CFR 
173.22.  which  incorporates  by  reference 
the  physical  security  regulations  of  the 
Nuclear  Regulatory  Commission,  10  CFR 
part  73,  or  equivalent  requirements 
approved  by  RSPA.  Those  NRC 
regulations  require  highway  shippers  to 
estabUsh  a  single,  continuously  staffed 
communications  center  which  shipment 
escorts  are  to  call  at  least  every  two 
hours.  Highway  shippers  must  ensure 
that  escorts  have  the  capability  of 
communicating  with  the 
communications  center,  local  law 
enforcement  agencies,  and  one  another 
through  the  use  of  a  citizens  band  radio, 
a  radio-telephone,  or  other  NRC- 
approved  equivalent  means  of  two-way 
voice  communications,  and  normal  local 
law  enforcement  agency  radio. 

Since  the  HMR  requires  highway 
transporters  of  radioactive  materials  to 
comply  with  the  NRC  requirements  or 
their  equivalent  approved  by  RSPA, 
these  are  the  standards  with  which  the 
City's  requirements  will  be  compared  for 
consistency. 

Because  of  the  existence  of  "dead 
zones,"  (areas  in  which  continuous 
communication  is  disrupted  or  non- 
existent), the  communications 
equipment  required  by  the  HMR  is 
incapable  of  ensuring  that  drivers  can 
"monitor  Channel  9"  as  required  by  the 
City  Code.  Iliis  precise  issue  was 
addressed  in  IR-8. 40  FR  46.637. 46.638 
(Nov.  27. 1984): 

Were  transporters  required  to  change  the 
means  and/or  frequency  of  communication 
each  time  they  entered  a  different 
jurisdiction,  the  overall  reliabiUty  of  the 
communication  system  would  be  seriously 
jeopardized.  Thus,  shipments  would  be 
subject  not  only  to  the  minor  delays  inherent 
in  system  changeover,  but  also  to  potentially 
significant  delays  necessary  to  restore 
communications  capability.  It  is  axiomatic 
that  equipment  changes  pose  a  greater  risk  of 
system  breakdown  than  does  maintenance  of 
«  single  system.  And  an  increased  risk  of 
communications  breakdowm  constitutes  a 


FMnl  Ra^stav  /  Vol  8S.  No.  173  /  Thartday,  Septembef  t,  IflBO  /  ftettces 


Federal  Regjrter  /  Vol.  55.  No.  173  /  Thursday^  September  6.  1990  /  Notices 


18747 


aerioiw  dignidalian  «f  ybytical  praiactfM 
safesurdi. 


The  saoK  principle  appbe*  to  this  I 
Therefore,  with  respect  to  ladioacthre 
mateiieli  traiuportatioii.  I  fiad  that  die 
Gty's  requireneiit  impedes  the 
interrdated  Con^esnonal  purposes  of 
increased  safety  aad  re^iUitory 
unifonmty  which  laiderlie  the  HMTA. 

H.  Section  7-47—Ppeitotificatim/ 
Placards 

SectioD  7-47  of  the  City  Code  requires 
that  vehicles  carrying  hazardous  waste 
tfirough  the  City  of  Montevallo  shalL 

(<i)  Notify  tke  Montevallo  Police 
Departnent  by  telfphnnp  prior  to  8  am  on  tiie 
day  that  any  such  (Diver  or  employer  expects 
to  transport  hazardous  waste  through  the 
City  of  Montevallo.  If  more  than  one  vehicle 
is  expectad.  the  enployer  shall  state  in  one 
call  the  wpected  BssiibsT.  The  spproAissate 
time(s)  of  anival  at  the  dty  Kraits.  withia  one 
hour.  shaH  be  giveo.  The  road(8)  on  which  the 
vehicle(s)  will  arrive  shall  be  given  and  may 
not  be  dranged  without  one  hour's  hirtber 
notification. 

la  prior  inconsistency  rulings,  RSPA 
has  held  tiut  advance  notice 
r^quireoients  of  hazardotu  materials 
transportation  generally  are 
inconsistent  IR-ft.  48  FR  760  (Jan.  6. 
1983);  IR-8  (Decision  on  Appeal).  S2  FR 
13.000  (Apr.  2a  1987):  iR-16.  50  FR  20.872 
(May  2a  1985):  IR-28.  55  FR  8884  (Mar.  8. 
1990):  IR-aa  55  FR  9678  (Mar.  14. 1900). 
correctioo.  55  FR  12411  (Mar.  3a  1900). 
In  addition.  DOT  has  detenained  what 
prenotification  requirements  are 
necessary  for  the  safe  tran^ortation  of 
radioactive  materials.  In  the  process  of 
andlyziog  rulemaking  comments  and 
studies,  DOT  has  commissioned  or 
examined,  it  has  determined  what 
prenotification  requirements  are  not 
necessary.  This  field  has  been  totally 
occupied  by  the  HMR.  IR-8  (Decision  on 
Appeal),  supra. 

State  and  local  provisions  either 
authorizing  less  prenotification  or 
requiring  greater  prenotification  than  the 
HMR.  t^refore.  constitute  obstacles  to 
the  accompKshment  and  execution  of 
the  objectives  of  the  1A4TA  and  the 
HVflt  Such  requirements  are  therefore 
inconsistent  and  preempted.  IR-8 
(Decisioa  on  Appeal),  sapra. 

Sectten  7-47(b)  of  the  City's  Code 
requires  that  veUdes  be  placarded  or 
marked  la  aocordance  wUh  DOTs 
requbenents.  Tns  requirement  is  not  in 
addition  to.  or  diffeient  from,  dte 
Federal  pucaraing  lequlieneiits,  and 
therefore  is  consistent  with  tfie  HMTA 
and  the  HMR.  IR-2,  supnr,  IR-3.  supra; 
IR-^24.  S3  FR  19348  (May  31. 198^  IR- 
aa  supra:  KappeloKum  v.  Delta  Air 
Lines.  Inc..  539  F.2d  186  (D.C  Or.  1978). 
cert  deaJed  429  U.S.  lOBl  (1977): 


Natiooal  Tank  TVudk  Garners,  hw.  v. 
dty  of  New  YoHi,  877  F.ad  270  (2d  CIr. 
n82). 

/.  Section  7-48— Manifest  Accident 
Reporting.  Driver's  License,  Liability 
Insarooce 

Section  7-48(a)  requires  that  each 
driver  of  a  vehicle  carrying  hazardous 
waste  have  available  for  iiupection  the 
manifest  for  the  transportation  of  such 
waste  pursuant  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
or  Federal  or  State  regulations  . 
implementing  that  Act.  

Federal  regulation,  49  CFR  172.205(a). 
requires  that  the  driver  transporting 
hazardous  waste  must  carry  a 
hazardous  waste  manifest  diat  has  been 
prepared  in  accordance  with  40  CFR 
262.20  (RCRA  regulations).  The  City's 
manifest  requirement,  although  worded 
differently,  is  essentially  the  same  as  the 
HMR  requirement,  and  therefore  is  not 
inconsistent  with  the  HMTA  or  HMR. 

Section  7-48(b)  requires  that  the 
driver  of  a  vehicle  carrying  hazardous 
waste  immediately  report  any  accident 
or  collision  involving  such  vehicle  to  the 
Montevallo  police  via  tvro-way  CB 
radio. 

Some  commenters  suggest  that  this 
subsection  fails  the  obstacle  test 
because  Title  III  of  SARA  requires  that 
hazardoos  materials  incidents  be 
reported  by  telephone,  not  citizen  band 
radio.  This  atgoment  is  irrelevant  to 
preemption  tinder  the  HMTA. 

IR-2. 44  FR  75566  (Dec.  2a  1979), 
involved  a  similar  State  requirement 
Th»e.  the  State  required  vehicles 
transporting  liquified  natural  gas  over 
hi^ways  ivithin  the  State  to  be 
equipped  with  a  twf>-way  radio  in  order 
to  alert  the  appropriate  Federal.  State, 
or  monicipal  agencies  of  any  accident  or 
mishap  occurring  within  the  State.  The 
Director  of  OHMT  stated: 

There  is  presently  no  Federal  requirement 
with  regard  to  fwiios  and  even  were  a  final 
rule  to  be  published  in  the  Federal  Motor 
Cairier  Safety  RegalaUons  it  wovld  only 
preenpt  a  State  or  kical  rsquireffl^  diractiy 
in  oonAict  with  iL  Abaent  any  such 
requirement,  the  Rhode  Island  Rule  *  *  *  is 
not  inconsistent  with  the  HMTA  or  the 
Hazardous  Materials  Regulations. 

44  FR  at  75.560. 

In  IR-2,  the  Director  (A  OHMT  also 
stated  that  a  requireoient  for  immediate 
notification  of  certain  incidents 
facalitates  State  and  local  govenunental 
emergemy  reqionse  measures  to  protect 
persons  and  property  and  is  consistent 
widi  the  HMTA  and  the  HMR.  hi 
addition,  in  IR-8. 40  FR  18,«18. 16.924 
(Mar.  26. 1961).  (^AffT  iadicated  that 
"any  imoMKliate  reporting  teqairenient. 
applied  differentially  to  cwriers  of 


hasardoos  materials,  that  is  necessary 
to  support  an  emergency  response  effort 
is  not  inconsistent  writh  die  HMTA."  See 
also,  IR-n26. 55  FR  6664  (Mar.  &  1990): 
National  Tank  Truck  Carriers.  Inc.  v. 
Burke.  53S  F.  Sapp.  500  (D.  RJ.  1962). 
affd  896  F.2d  550  (1st  Cir.  1963).  This 
same  principle  applies  to  the  City's 
requirement.  (However,  this  does  iwt 
obviate  the  necessity  for  the  carrier  to 
comply  with  the  "as  soon  as 
practicable"  requirement  in  49  CFR 
S  171.15  to  report  a  hazardous  materials 
incident 

However,  insofar  as  the  City's  oral 
reporting  requirement  applies  to 
irradiated  reactor  fuel  (spent  nuclear 
fuel),  it  is  inconsistent  with  the  HMR. 
lR-8,  IR-8  (Decision  on  Appeal),  and  IR- 
28.  all  supra.  In  IR-28. 55  Fed  Reg.  8884, 
8893-94  (Mar.  8, 1990),  the  Director  of 
OHMT  stated: 

Two  HMR  provisions  are  relevant  to  this 
issue.  First  48  CF.R.  177.861  requires  the 
"earliest  practicable"  notification  to  the 
shipper  of  radioactive  materials  incidents. 
Second,  49  CFJt  173.22(c)  requires  shippers 
of  irradiated  reactor  fuel  to  provide  physical 
protection  in  compliance  with  a  plan 
established  under  Nuclear  Regulatory 
Commission  (NRC)  requirements:  those 
requirements  include  a  10  CFR  73.37 
provision  ibr  notification  to  appropriate 
agencies  in  the  event  of  a  "safeguards 
emergency." 

Therefore,  the  City's  requirements  for 
oral  notification  concerning  hazardous 
materials  accidents  are  consistent 
except  as  they  apply  to  irradiated 
reactor  fuel. 

Section  7-48(c)  requires  that  every 
driver  of  a  hazardous  waste  vehicle 
shall  carry  a  valid  driver's  license  and 
evidence  of  liability  insurance  covering 
the  consequences  of  cargo  spills. 

The  reqtdtement  to  carry  a  valid 
driver's  license  is  consistent  with  the 
HMTA  and  Ae  HMR.  (See.  however.  IR- 
26,  supra,  which  imposes  limits  on 
imposition  of  non-domiciliaries  of 
States'  substantive  drivers'  licensing 
requirements.) 

Several  prior  inconsistency  rulings 
have  made  it  dear  that  indemnification. 
btMiding  or  insurance  requirements  for 
ra^oactive  materials  transportation 
differing  from  the  Federal  requirements 
are  inconsistent  IR-ia  supra:  IR-11. 
supra:  IR-15. 49  Fed.  Reg.  46360  (Nov. 
27. 1964);  IR-15  (Decision  on  Appeal).  52 
FR  13362  (Apr.  2a  1967):  and  IR-16. 
supra. 

In  adfiitkm.  this  principle  has  been 
broadened  to  the  transportation  of  all 
hazardous  materials,  llie  absence  of  a 
bonding,  insurance,  or  indemnity 
requirement  in  the  HMR'  'Is  a  reflection 
of  R^A's  determination  that  no  sisch 


requirement  is  necessary  and  that  any 
such  requirement  imposed  at  the  State 
or  local  level  is  inconsistent  with  the 
HMR."  IR-25. 54  FR  ia308,  laSll  (Apr. 
21, 1980).  "[U]o  such  requirement  is 
necessary— particularly  because  49  CFR 
S9  387.7  and  397.9  abeady  require 
insurance  or  surety  bonds  of  between 
$1,000,000  and  $5,000,000  for  motor 
carriers  transporting  hazardous  wastes, 
hazardous  substances  and  other 
hazardous  materials."  Ibid.  Those  rules 
require  insurance  or  surety  bond  of 
either  $1  million  or  $5  million  depending 
upon  the  nature  of  the  hazardous 
material  being  transported. 

In  this  instance,  however,  it  does  not 
appear  that  the  City  is  attempting  to 
impose  anysubstantive  insurance  or 
similar  requirements.  Rather,  the  City  is 
requiring  drivers  to  carry  evidence  of 
such  insurance. 

Section  387.7(d]  and  397.9  of  the 
FMCSR  have  not  been  adopted  in  the 
HMR  and  thus  are  not  relevant 
Nevertheless,  49  CFR  part  392  has  been 
adopted  in  the  HMR  and  does  not 
require  a  driver  to  carry  any  evidence  of 
financial  responsibility. 

In  summaiy,  there  is  no  HMR 
provision  on  the  subject  of  carrying 
evidence  of  insurance.  Nevertheless, 
requirements  for  hiformation  of 
documentation  in  excess  of  Federal 
requirements  create  potential  delay, 
constitute  an  obstacle  to  executive  of 
the  HMTA  and  the  HMR,  and  thus  are 
inconsistent.  IR-2:  IR-6;  IR-6:  IR-8 
(Decision  on  Appeal):  IR-15;  IR-15 
(Decision  on  Appeal):  IR-18;  IR-18 
(Dedsion  on  Appeal):  IR-19,  IR-19 
(Decision  on  Appeal):  IR-21;  and  IR-26, 
all  supra:  IR-27,  54  Fed.  Reg.  ia328  (Apr. 
21. 1989):  IR-28;  IR-30.  both  supra; 
Southern  Pacific  Transp.  Co.  v.  Public 
Service  Comtn'n  of  Nevada,  No.  88- 
15541  (9th  Cir.  July  18, 1990),  reversing 
South  Pacific  Transp.  Co.  v.  Public 
Service  Comtn'n  of  Nevada,  No.  CV-N- 
86-444  BRT  (D.  Nev.  1988):  Chem- 
Nuclear  Systems,  Inc.  v.  City  of 
Missoula,  No.  80-18-^  (D.  Mont.  1984). 
Contra,  Colorado  Pub.  Utiltities  Comm'n 
v.  Harmon,  No.  88-Z-1524  (D.  Colo. 
1989),  appeal  docketed.  No.  89-1288 
(10th  Cir.  Aug.  25, 1989),  appeal 
docketed.  No.  89-1288  (10th  Cir.  Aug.  25, 
1989).  There  is  no  de  minimis  exception 
of  the  "obstacle"  test  because  thousands 
of  jurisdictions  could  impose  de  minimis 
information  requirements.  IR-8 
(Decision  of  Appeal),  supra. 

Therefore,  the  City's  requirement  that 
the  driver  carry  evidence  of  insurance  is 
inconsistent  with  the  HMTA  and  the 
HMR. 


/.  Section  7-49— Storage  , 

Section  7-49  sets  forth  the  followfaig 
prohibitions: 

The  storage  of  hazardous  waste  within  the 
City  of  Montevallo  is  prohibited,  except  that 
materials  defined  as  hazardous  waste  may  be 
used  for  education  or  research  in  an 
accredited  school  or  University,  except  that 
such  materials  may  be  used  for  industiial 
processes  in  industries  operating  within  the 
City  l>efore  the  enactment  of  this  ordinance, 
except  that  dry  cleaning  establishments  and 
gasoline  stations  may  continue  dieir  normal 
activities,  and  except  by  special  permission 
of  the  City.  The  disposal  of  hazardous  waste 
within  tfie  City  of  Montevallo  is  mtirely 
prohibited. 

In  IR-28,  supra  RSPA.  held  that  local 
governments'  hazardous  materials 
storage  requirements  present  possible 
consistency  problems  when  they  are 
applied  to  storage  of  hazardous 
materials  incidental  to  their 
transportation.  In  IR-19  and  IR-19 
(Decision  on  Appeal),  both  supra, 
OHMT  and  RSPA,  respectively,  also 
indicated  that  State  or.local  prohibitions 
of  storage  incident  to  transportation  of 
hazardous  materials  at  places  where, 
and  at  time  when,  the  HMR  allow  such 
storage  is  inconsistent  with  the  lAfTA 
and  the  HMR.  Such  prohibitions  are 
obstades  to  the  execution  of  the  HMR 
and  thus  are  inconsistentTherefore, 
insofar  as  the  City's  prohibition  applies 
to  transportation-related  storage,  it  is 
inconsistent  vnth  the  HMTA  and  the 
HMR.  However,  when  ap^ied  to : 
nontransportation-related  storage,  it  is 
not  inconsistent  with  the  HMTA  or  the 
HMR  because  they  have  no  application 
to  such  activities. 

K.  Section  7-SO— Savings  Clause 

Section  7-50  of  the  City's  Code  states 
that  "Sections  7-40  to  Section  7-49  are 
subject  to,  and  meant  to  complement 
Federal  and  State  legislation  and 
regulations."  The  City  argues  that  S  7-50 
will  solve  any  inconsistency  betweeo  its 
requirements  uid  the  HMR. 

It  is  a  matter  of  Bahama  law  whether 
the  words  "subject  to"  would  render 
consistent  provisions  which  otherwise 
would  be  inconsistent  with  the  HMTA 
and  the  HMR.  Therefore,  this  ruling  only 
addresses  the  consistency  of  the 
substantive  provisions  at  issue  and 
leaves  determination  of  the  effect  of  this 
savings  dause  to  the  courts  or  others. 

V.  Simunary 

For  the  foregoing  reasons,  and  on  Uie 
basis  of  this  record,  I  find  that  the 
following  provisions  of  the  Montevallo 
City  Code  of  1982.  are  inconsisent  with 
the  HMTA  and  the  HMR  and  thus 
preempted  under  section  112(a)  of  the 
HMTA  (49  U.S.C.  1811(a))  as  they  apply 


to  the  transportation  of  hazardotu 
materials,  including  the  loading, 
unloading  and  storage  incidental  to  that 
^ansportation: 

(1)  The  definitions  of  hazardous  waste 
in  section  7-41; 

(2)  The  routing  requirements  hi 
section  7-42; 

(3)  The  time  restrictions  in  section  7-  > 
45; 

(4)  The  weather-related  restrictions  in 
section  7-46  (s)  and  (b); 

(5)  The  dtizens  band  radio 
requirement  in  section  7-46(d)  as  it 
telates  to  radioactive  materials; 

(6)  The  prenotification  requirements  in 
section  7-47(a); 

(7)  The  accident  reporting  requirement 
in  section  7-48(b)  as  it  relates  to 
kradiated  reactor  fuel; 

(8)  The  liability  insurance  requirement 
in  section  7-48(c):  and 

(9)  The  section  7-49  prohibition  on 
storage  of  hazardous  waste  as  it  relates 
to  storage  to  hazardous  waste  inddental 
to  transportation. 

As  they  apply  to  the  transportation  of 
hazardous  materials,  including  the 
loading,  tinloading  and  storage 
incidental  to  that  transportation,  the 
following  provisions  of  the  McmtevaUo.    ' 
Alabama  City  Code  are  consistent  With 
the  HMTA  and  the  HMR: 

(IJ  The  speed  limit  restrictions  in     . 
section  7-43; 

(2)  The  separation  distance 
requirement  in  section  7-44; 

(3)  The  headlight  requirement  la      -    . 
section  7-47(c); 

(4)  The  citizens  band  radio 
requirement  in  section  7-46(d)  except  as 
it  relates  to  rsdioactive  materials; 

(5)  The  placarding  requirements  in 
section  7-47(b); 

(6)  The  requirement  in  section  7-48(a) 
that  drivers  transporting  hazardous 
waste  carry  a  hazardous  waste 
manifest;  "and 

(7)  The  acddent  reporting  requirement 
in  section  7-48(b)  except  as  it  relates  to 
irradiated  reactor  fuel. 

This  ruling  does  not  address  the 
consistency  of  any  provisions  not 
described  above,  including  the  savings 
clause  provisions  in  section  7-50  of  the 
City  Code. 

Any  appeal  of  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance 
with  49  CFR  107.211.  The  appeal  should 
be  addressed  to  the  Administrator. 
Research  and  Special  Programs 
Administration,  Room  8410, 400  Seventh 
Street  Washington,  DC  20590-0001.  The 
appeal  should  state,  with  particularity, 
the  findings  in  the  administrative  ruling 
that  the  appealing  party  challenges,  and 
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DEPARTMENT  OF  THE  TREASURY 

PubBc  loton— Mon  ColtocUon 
Requiri— BtaSubmitteriloOMBior 


August  30, 199a 

Tlw  Department  of  Treasmy  has 
submitted  the  foHowing  pabtic 
information  collection  ieqiiirenjent(8)  to 
0MB  far  review  and  dearanoe  under 
the  Paperwork  Reductian  Act  of  1960, 
Public  Law  96-511.  Copies  of  the 
snbmissionf  s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qeaiance 
Officer  listed.  Comments  tegaiding  this 
information  oollectian  should  be 
addressed  to  the  OMB  reviewcf  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureaa  of  Moohol,  Tobaixo  and 
Fireanns 

OMB  Number  1512-0494. 

Form  Number  ATF  REC  5530/3. 

Type  of  review:  Extension. 

Title:  Liquors  and  Articles  bom  Puerto 
Rico  or  the  Virgin  Islands. 

Description:  faiformation  collection 
requirements  for  persons  bringing 
nonbeverage  products  into  tfie  United 
States  from  Puerto  Rico  and  the  Virgin 
Islands  is  necesscuy  for  the 
verification  of  daims  for  drawbadc  of 
distilled  spirits  taxes  paid  on  such 
products. 

Respondents:  Business  or  other  for- 
profit,  Small  business  or 
organizations. 

Estimated  number  of  respondents:  20. 

Estimated  burden  hours  per  response:  1 
hoar. 

Frequency  of  response:  Monthly, 
Quarterly. 

Estiaated  tottU  reporting  burden:  120 


CJeatmce  offkxr:  Robert  Masardcy 
(202)  se»-7077,  Bweaa  of  AkoboL 
Tobacco  and  FirevoM,  Rooai  7011. 
1200  RsaBsyhmua  Avsnoe,  NW., 
Wiiihhmtna  ITT  TOTTn 

OMB  rmriemer:  hGlo  Snaderiisuf  (202) 
sas-OBiO.  Office  of  ManageaMnt  aad 
Biidgil  SooB  3001.  New  Bxecaliva 


Office  Building,  WaaUogton.  DC 

20503. 
Lois  K.  Holland. 

D^OTtmeatal  Reports.  Maaageaeat  C^kxr. 
(FK  Doc.  ao-ZOSM  Filed  O-e-SOe  a:4S  aa4 
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Appolimnant  of  Mambara  o*  the  Legri 
DMaion  to  Iha  Pai  lof  manca  fwviaw 
Boaffdi  liilaiiial  Ravanua  Sannca 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
DepartBient  of  the  Treasury  by  General 
Counsel  Order  Na  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act,  I 
hereby  appoint  the  fdlowing  persons  to 
the  Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Panel: 

1.  Jeanne  S.  Archibald.  Acting  General 
Counsel 

2.  David  L  Jordan.  Deputy  Chief 
Counsel 

S.  Richard  J.  Mihekac.  Associate  Chief 
Counsel  (Finance  ft  Management). 

4.  Kennedi  Kleni,  Assodate  Chief 
Counsel  (Technical). 

5.  William  A.  Goss.  Southeast 
Regional  Counsel 

e.  Benlamin  C.  Sanchez.  Western 
Regional  Counsel 

This  publication  is  required  by  5 
U.S.C.  4314(c)(4). 
Abraham  N.M.  Shashy.  Jr.. 
ChiefCouasel. 
[FR  Doc.  80-20906  Filed  »-6-e0:  ftiS  ami 


Intamal  Ravanua  Santlca 

Trade  Show;  nS'a  Elactronie  Filing 
Syatema  National  Conference  and 
Exhibition 


:  Internal  Revenue  Service, 
Department  of  the  Treasury. 
action:  Notice  of  IRS's  Electronic  Filiag 
Systems  National  Conference  and 
Exhibition. 


R  Hie  Electronic  Piling  Systems 
Office  of  the  Internal  Revenue  Service 
(IRS)  has  planned  an  IRS  Electronic 
Filing  Systems  National  Conference  and 
Eidubition  for  November  2-3, 199a  The 
show  win  be  hosted  to  the  Rosenont/ 
O'Hare  Exposition  Center,  9301  W.  Bryn 
Mawr  Avenue,  in  Rosemont.  Illinois. 

The  show  will  provide  a  foram.  to  a 
trade  shmv  environment.  This  show  is 
for  those  interested  to  becoming 
electronto  filers,  partidpating  electronic 
filers,  other  totereeted  hardware  and 
softwve  vendors,  and  baiddng 
aothorWes.  This  win  provide  an 


oppoctanity  for  an  interchange  of 
tedmoingtoal  ideas,  aquipnient,  and 
other  infonnation. 

Commerdal  vendors  of  computer 
hardware,  software,  and  other  electronic 
technology  aeefol  to  the  filing  of 
electronic  tax  returns,  are  tovited  to 
exhtt»it  their  prodwrts  during  this  two- 
day  show. 

This  two-day  event  wiU  allow 
attendees  an  opportunity  to  hear  op-  to- 
date  inforniati<m  and  view  the  latest  to 
computer  hardware  and  software  used 
for  electronic  tax  filing.  Scheduled 
semtoars  indode: 

Electronic  Filing  for  Individaal  Income 
Tax  Returns 
totrodoction  for  New  Partidpants 
Technical  Workshops  for  the 
Experienced  Filer 
Initiatives  for  the  Banking  Industry 

Benefits  and  Busmess  Opportunities 
Electronic/Magnetic  Media  Filing  for 
Fiduciary  Retums,  Employee  Plan 
Returns  and  Partnership  Returns 
History  and  Advantages  to  Filers/ 
Transmitters 
Paper  Input  Processed  as  Electronic 
Retums  (PIPER) 

Processing  and  Application/ 
Acceptance  Procedures  Attendance  at 
those  semtoars  wiU  qualify  for 
Continuing  nxrfesstonal  Education  (CPE) 
Credits  for  Enrolled  Agents.  Other 
profiessiooal  groups  should  consult  with 
their  respective  hcensing  agendes 
regarding  acceptabiUty  of  credit 

Participants  who  currently  have  an 
application  on  file  with  the  IRS  for  filing 
electronic/magnetic  media  returns,  wiU 
receive  a  mail-out  which  details  the 
specifics  of  this  show. 

dates:  November  2-3, 1990. 

addresses:  Rosemont/O'Hare 
Exposition  Center,  9301 W.  Bryn  Mawr 
Avenue,  Rosemont,  Illinois  e001& 

FMI FURTHEII MPORMATION  contact: 

toterested  parties  who  would  like  to 
participate,  i^tato  an  Exhibitor 
Prospectus  or  have  questicms  relating  to 
exhibitor  information  should  contact 
Pat  Smith  or  Carey  Anderson  (214)  929- 
9023,  F.F.  Smith  Enteiprises,  Electronic 
Filing  Systems.  8338  SterUng.  Irving.  TX 
75063.  FAX  #-(214)  929-9021. 

Questions  about  attending  the 
Conference  and  Exhibition  ^ould  be 
direded  to  the  ElectKHiic  Hltog 
Coordtoator  at  your  local  IRS  office. 
PaggyStmnk. 
Chief,  MaHwtiKgandQuaUty  Assmance 

[FR  Doc.  90-«98S  Filed  9-a-aO;  8:4s  am} 


DEPARTMEirr  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advlaory 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  PuUic  Law  92-463 
that  the  annual  meeting  of  dM 
Department  of  Veterans  Affairs 
Voluntary  Service  National  Advisory 
Committee,  comprised  of  57  national 
voluntary  organizations,  wiU  be  held  at 
the  Gait  Howe  Hotel  LodsviUe. 
Kentndcy,  October  10  throng  Odober 
21.1990. 

Registration  of  the  conferees  and 
orientation  of  new  committee  members 
will  be  held  beginning  at  1  p.m.  on 
October  17, 1990.  The  committee  will 
officially  convene  with  the  Opening 
Session  at  9  a jn.,  October  18, 1990,  and 
will  condude  at  12  noon,  October  21, 
1990. 

The  purposes  of  the  meeting  are  to 
tostruct  committee  members  and 
organization  offidals  of  the  obligations 
they  have  accepted  for  volunteer 
recruitment,  communications  and 
program  interpretation,  and  to  seek  the 
advice  of  the  committee  m  further 
developing  volunteer  participation  to  the 
care  and  treatment  of  veteran  patients 
throughout  the  agency's  nationwide 
medical  program. 

For  further  information  contact  Mr. 
Edward  F.  Rose.  Director.  Voluntary 
Service  (135).  Department  of  Veterans 
Affaus.  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Telephone  (202) 
233^110. 

Dated:  August  28, 1990. 

By  direction  of  the  Secretary: 
Launnoa  M.  Christman. 
Executive  Assistant 
(FR  Doc.  90-20019  Filed  0-5-90;  ft45  am] 
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Privacy  Act;  Matchtog  Program 

AOENCV:  Department  of  Veterans 
Affairs. 

action:  Notice  of  Matdiing  Program 
SUMNAIIV:  Notice  is  hereby  given  that 
VA  (Department  of  Veterans  Affairs) 
toteods  to  ccmdud  a  recurring  computer 
matching  program.  This  wiU  matdi 
personnel  records  (rf  the  Depwtaient  off 
Defense  with  V A  records  of  benefit 
recipients  under  the  Montgomery  (^  BiU. 

The  goal  of  these  matches  is  to 
identify  the  eligibility  status  of  vetoana. 
servicemembers  and  reservists  who 
have  applied  for  or  who  are  receiving 
education  benefit  payments  under  the 
Montgomery  CI  Bill.  The  purpose  of  the 
match  is  to  enable  VA  to  determine 
whether  an  appUcant  is  eligible  for 
payment  of  benefits  imder  the 
Montgomery  GI  Bill— Active  Duty  or  the 
Montgomery  GI  Bill— Selected  Reserve, 
and  to  verify  compliance  with  the 
requirements  of  both  programs. 
DATES:  This  match  will  commence  on 
October  1, 1990,  and  continue  for  18 
months.  The  departments  may  renew 
the  agreement  for  another  12  months  at 
that  time. 
FOR  niRTHER  INFORMATION  CONTACT: 

John  L  Fox  (224),  Assistant  Director  for 
Education  Procedures  and  Systems, 
Vocational  Rehabilitation  and 
Education  Service,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW,  Washington  DC  20420,  (202)  233- 
3736 

SUFPLEMENTARY  INFORMATION:  Further 
information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  paragraph  6c 
of  the  Guidelmes  on  the  Conduct  of 
Matching  Programs  issued  by  the  Office 
of  Management  and  Budget  (54  FR 
25818,  June  19, 1989).  A  copy  of  this 


nodca  has  bean  provided  to  bodb 

Houses  of  Congress  and  the  Office  of 
Management  and  Budget. 

a.  Names  of  participating  agencies: 
Department  of  Veterans  Affahs  and 
Department  of  Defense. 

b.  Aapose  of  lAe  jnoicA:  The  porpooe 
(A  die  matdi  is  to  enable  VA  to 
determtoe  whether  an  applicant  is 
eligible  for  payment  of  benefits  under 
the  Montgomery  Gi  BiD— Active  Duty  or 
the  Montgomery  GI  BiO— Selected 
Reserve,  and  to  verify  conttoued 
compliance  with  the  requirements  of 
both  programs. 

c.  Authority:  The  authorify  to  condud 
this  match  is  found  to  38  U.S.C.  3006. 

d.  Categories  of  records  and 
individuals  covered:  The  records 
covered  toclude  eligibilify  records 
extracted  from  Department  of  Defense 
personnel  files  and  benefit  records 
which  VA  establishes  for  aU  todividuals 
who  have  applied  for  and/or  are 
receiving,  or  have  received  education 
benefit  payments  under  the  Montgomery 
GIBiU. 

e.  Inclusive  dates  of  matching 
program:  The  match  will  begto  on 
October  1. 1990  and  recur  through  April 
1,1992. 

f.  Address  for  receipt  of  public 
inquiries  or  comments:  Members  of  the 
public  who  wish  to  submit  written 
comments  or  inquiries  should  write  to: 
D'Wayne  Gray,  Chief  Benefits  Director 
(22),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue  NW.,  Washtogton. 
DC  20420. 

Approved:  August  31, 1990. 
Edward  J.  DerwiiMki. 
Secretary  of  Veterans  Affairs. 
(FR  Doa  90-21030  Filed  fr-^-90;  8:45  am] 
BKiMO  coot  nao-Qt-« 
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Sunshine  Act  Meetings 


Federal  Registar 

VoL  55.  No.  173 

Thursday.  September  6.  19S0 


Corrections 


Thie  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubKshed 
undsr  ttw  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


FEOEIIAL  RCSERVf  IVSTEM  BOARD  OF 

QOVERNOflS 

"FEOCRAL  ReOttTER"  CITATION  OF 

FiWious  ANNOUNCeMCum  Forwarded  to 
the  Federal  Register  on  August  27, 1990. 


FREVKHJStV  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  11:00  a.si.,  Tuesday, 
September  4, 1990. 

CHANGES  Mi  THE  MEETING:  Addition  of 
the  following  closed  item(8)  to  the 
meeting:  Proposed  changes  to  the 
Board's  guidelines  regarding  employee 
responsibilities. 


CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  September  4. 1990. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21109  Filed  9-4-00;  8:45  am] 
BNJJNG  CODE  ttlO-OI-M 


UMI 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
publishod  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospltaric 
Administration 

50CFRPart2i7 

Listing  of  Stellar  Sea  Lions  JM 
Threatened  Under  the  Endangered 
Species  Act 


Correction 

In  proposed  rule  document  90-20202 
appearing  on  page  35156  in  the  issue  of 
Tuesday,  August  28, 1990,  the  CFR 
citation  should  read  as  it  appears  above. 

MUMM  COOC  UOMM) 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21CFRPart822 

Animal  Drugi'Feeds,  and  Related 
Products;  VET-A-MIX,  Inc. 


Correction 

In  rule  document  90-18859  begiiming 
on  page  32615  in  the  issue  of  Friday, 


August  10, 1900.  make  the  foltowing 
correction: 

On  page  23616  in  the  second  column 
in  the  authority  citation  for  part  532  in 
the  last  line  "3606"  should  read  "360b". 

The  CMTection  published  at  55  FR 
34985,  August  27, 1990  should  be 
disregarded- 

aaxMO  COOK  i5o»«i-o 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-04»«0-4211-10] 

Environmental  Assessment  Proposed 
Action  Within  Wilderness  Study  Area; 
Escalante  Resource  Area;  Utah 

Correction 

In  the  file  line  following  the  first 
document  in  the  third  column  on  page 
35470  in  the  issue  of  Thursday,  August 
30, 1990,  the  document  number  should 
read  "90-20480". 

MUJNO  CODE  ^tm^^^o§ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFR  Parti 

(CO-77-89] 
RIN  154S-A02S 

Acquisitions  Made  To  Evade  or  Avoid 
Income  Tax;  Use  of  Corporate  Tax 
Attributes  Fottowing  an  Ownership 
Change 

Correction 
In  proposed  rule  document  90-18993 


Fadnd  Register 

Vol.  65,  No.  173 

Thursday,  September  6,  1990 


beginning  on  page  33137  in  the  issue  of 
Tuesday,  August  14, 1990,  make  the 
following  corrections: 


f  1.269-7    [Corrected) 

1.  On  page  3314a  in  the  second 
colimm,  in  { 1.260-7: 

a.  In  the  heading,  the  second  "of  ** 
should  read  "to". 

b.  In  the  fourth  line  of  text, 
"notwithstanding"  was  misspelled. 

c.  In  the  seventh  line  "section  282" 
should  read  "section  382". 

d.  In  the  14th  line  "whatever"  should 
read  "whether". 

i  1.382-3   [Corrected] 

2.  On  the  same  page,  in  S  1.382-3(a)(2): 

a.  In  the  seventh  line  "immediately" 
was  misspelled. 

b.  In  the  12th  line  "determine"  should 
read  "determined". 

c  The  final  sentence  should  have 
appeared  as  a  separate  box-style 
paragraph. 

■aiNM  COOK  IMMtO 
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Thursday 
September  6,  1990 


Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 


42  CFR  Part  412 
Medicare  Program;  Geographical 
Classification  Review  Board;  Procedures 
and  Criteria;  Interim  Rnal  Rule  With 
Comment  Period 
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DEPARTMENT  OF  HEALTH  AND  . 
HUMAN  SERVICES 

HeeNh  Care  Rneneing  Administration 
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42CFRPirt412 

(BPD-eS4-4FCl 

RIN093«-AF1f 


I  Program;  Qeographical 
daasiflcation  Review  Board; 
Procedures  and  Criteria 

AOCNCV:  Health  Care  Financing 
AdministraHon  (HCFA),  HHS. 
action:  Interim  Final  rule  with  comment 
period^ — 

lUMMAWV;  This  interim  final  rule  with 
comment  period  implements  provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  establishing  the  Medicare 
Geographical  Classification  Review 
Board  (MCCRfi)  and  sets  forth  criteria 
for  the  MCCRB  to  use  in  issuing  its 
decisions  concerning  the  geographic 
reclassification  of  hospitals  for  purposes 
of  payment  under  the  prospective 
payment  system. 

DATES:  Effective  Dote.This  interim  final 
rule  is  effective  on  September  6. 1990. 

Deadline  for  Applications:  Initial 
applications  for  reclassification  effective 
October  1, 1991  must  be  submitted  by 
October  1, 1990.  Additional  information 
necessary  to  complete  the  applications 
will  be  considered  timely  if  received  by 
the  MGCRB  at  the  appropriate  address, 
as  provided  below,  no  later  thaa  5  pjn. 
on  November  0, 1990. 

Mail  applications  to  the  following 
address:  Medicare  Geographical 
Classification  Review  Board, 
Professional  Bldg.,  Suite  13, 6660 
Security  Blvd..  Baltimore.  MD  21207. 

Comment  Date:  Comments  wriU  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  6, 
199a 

ADOHESStt:  Mail  oomaients  to  the 
following  address:  Health  Care 
Fmandng  Adaiinistiation.  Department 
of  Health  and  Human  Services, 
Attention:  BPD-684-IFa  P.O.  Box  28676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  foUoiwing 
addresses: 
Room  309-G,  Hubert  Humphrey 

Building.  200  Independence  Ave..  SW„ 

Washington,  DC 
*  Room  132.  East  Hi^  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

Due  to  staffing  and  resource 
Hmitatkms.  we  cannot  accept  facsimile 
(FAX)  copies  of  comments. 


In  cannnrartmg,  please  refer  to  file 
code  BFD-«84-IFC  Comments  reoeiwed 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  30&-G  of  the  Department's  ofBces 
at  200  Independence  Ave.,  SW. 
Washington,  DC.  on  Monday  throat 
Friday  of  each  week  from  8:30  a  jb.  to  5 
p.m.  (phone:  202-245-7890). 

FON  FUfrfNCR  INFOftMATION  CONTACR 

Paul  Olenick— MGCRB  Procedures  (301) 

966^1472 
Barbara  Wynn — Reclassification 

Guidelines  (301)  966-4529 
SUPPLEMENTARY  mPORMATION: 

L  Background 

Under  the  prospective  payment 
system,  a  hospital's  payment  rate  is 
dependent,  to  some  degree,  on  whether 
the  county  in  which  a  hospital  is  located 
is  classified  as  a  large  urban  area,  an 
other  urban  area,  or  as  a  rural  area. 
These  terms  are  defined  in  section 
1886(d)(2)(D)  of  the  Social  Security  Act 
(the  Act).  The  term  "urban  area"  means 
an  area  within  a  Metropolitan  Statistical 
Area  (MSA).  An  urban  area  in  New 
England  is  defined  as  a  New  England 
County  Metropolitan  Area  (NECMA). 
The  term  "large  urban  area"  mens  an 
urban  area  with  a  population  of  more 
than  one  million  (or  more  than  970,000  in 
New  England)  as  determined  by  the 
Secretary  using  the  most  recent 
available  population  data  published  by 
the  Bureau  ol  the  Census.  We  use  the 
term  "irther  urban  area"  for  an  urban 
area  that  is  not  a  large  urban  area.  Hie 
term  "rural  area"  means  any  area 
^outside  an  urban  area.  Section 
1686(dK2)(D)  of  the  Act  requires  that 
average  standardized  amounts  per 
discharge  be  determined  for  hospitals 
located  in  large  urban  areas,  other  urban 
Meas,  and  rural  areas.  The  MSA  and 
NECMA  classifications  are  also  used  to 
define  labor  market  areas  for  purposes 
of  fe4abljf*''"g  a  hospital's  wage  index 
value  under  section  1886(d)  of  the  Act 
BSective  with  discharges  on  or  after 
October  1. 1988.  section  4005(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L 100-203)  as  amended  by 
section  411(b)(4)  of  die  Medicare 
Catastrophic  Coverage  Act  of  19W(Pab. 
L 100-360)  revised  1886(d)(8)(B)  <rfthe 
Act  to  provide  that,  if  certain  copditionB 
are  met  die  Secretary  treats  a  heapital 
located  in  a  rural  county  adjacent  to  one 
or  more  urban  areas  as  being  located  ia 
the  urban  area  to  which  the  greatest 
number  of  woikers  in  the  county   - 
commute,  if  the  rural  county  wodd 
otherwise  be  considered  part  of  tm. 
urban  area,  under  the  standards  for 


designating  MSAs  (and  NECMAs). 
published  in  die  Federal  Register  on 
lanaary  3. 1980  (45  FR  956).  (We  use  the 
tenns  "classified"  and  "designated" 
interchangeably  in  referring  to  the  area 
in  which  a  hospital  is  considered  to  be 
located.)  The  commuting  rates  used  in. 
determining  outiying  counties  were 
determined  on  the  basis  of  the  aggregate 
nmnber  of  resident  workers  who 
commute  to  (and,  if  applicable  under  the 
standards,  from)  the  central  county  or 
counties  of  all  contiguous  MSAs  (or 
NECMAs).  Thus,  hospitals  in  rural  , 

counties  adjacent  to  one  or  more  MSAs 
or  NECMAs  are  deemed  to  be  urban  if 
the  counties  meet  the  following  criteria: 

•  The  rural  county  would  otherwise 
be  considered  a  part  of  an  MSA  (as  an 
ondying  county)  but  for  the  fact  that  the 
rural  county  does  not  meet  the  0MB 
standard  relating  to  the  commuting  rate 
of  workers  between  the  rural  county  and 
the  central  county  or  counties  of  any 
single  adjacent  MSA  or  NECMA. 

•  The  ag^^ate  commuting  rate  to  the 
central  county  or  counties  of  all 
adjacent  MSAs  or  NECMAs  is  at  least 
15  percent  of  the  number  of  residents  of 
the  rural  county  who  are  employed,  or 
the  total  commuting  rate  to  and  from  the 
central  coimty  or  counties  of  all 
adjacent  MSAs  is  at  least  20  percent  of 
the  number  of  residents  of  the  rural 
county  who  commute  for  employment 
and  the  county  meets  the  applicable 
population  criteria. 

For  purposes  of  payment  under  the 
prospective  payment  system,  a  hospital 
located  in  a  rural  county  that  qualifies 
umter  this  provision  is  deemed  to  be 
located  in  the  MSA  to  which  the 
greatest  number  of  workers  in  the  rural 
county  commute. 

The  reclassification  of  hospitals 
located  in  rural  counties  to  MSAs  in 
accordance  with  the  provisions  of 
section  4005(a)  of  Public  Law  100-203 
resulted  in  reductions  in  the  wage  index 
values  for  the  MSA  to  which  the 
hospitals  in  rural  counties  had  been 
redesignated.  As  a  result  Congress 
enacted  section  8403(a)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(Ihib.  L 100-647).  Under  section  8403(a) 
of  Public  Law  100-647,  die  wage  index 
value  of  the  urban  area  was  calculated 
exclusive  of  the  redesignated  hospitals. 
A  hospital  located  in  a  rural  county  that 
was  redesignated  urban  had  its  wage 
index  values  applied  on  a  county- 
specific  basis,  as  if  its  county  were  a 
separate  urban  area.  The  wage  index  of 
the  ratal  area  of  which  the  redesignated 
hospital  had  been  a  part  was  calculated 
as  if  th»«edesignated  hospital  remained 
in  ttw  rural  area.  As  a  result  of  the 
implementation  of  section  8403(a)  of    . 


Public  Law  100-647.  die  increase  in  die 
.  wage  bidex  values  of  hospitals  located 
in  rural  counties,  but  reclassified  to 
MSAs,  has  been  reduced  significandy. 

Section  6a03(h)(3)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  101-239),  farther  revised  section 
1886(d)(8)(q  of  die  Act  This  provision 
revises  the  application  of  die  wage 
index  to  reclassified  hospitals  based  on 
the  hypothetical  impact  die  wage  data 
from  ^ese  hospitals  would  have  on  the 
wage  index  Value  of  the  MSA  to  v^ch 
they  have  been  redesignated.  Ibis  ;. 
provision  wa*  implemented  in  the  fspiA 
20. 1990  prospective  payment  system 
ndd-year  FY  1990  final  rule  wddi     !c 
comment  period  (55  FR  151S0). 

Congress  intended  diat  section 
1886td)C8)(Bl  of  the  Act  apply  to  a 
limited  number  of  hospitals  that 
arguably,  merited  payment  at  die  odier 
urban  rate  or  the  large  urban  rate 
because  Of  their  location  in  counties 
adjacent  to  at  least  one  MSA  and  dieir 
commuting  patterns.  However,  many 
hospitals  have  sought  urban 
classification  under  this  provision,  but 
their  requests  have  been  denied  because 
the  hospitals  do  not  meet  the  specific 
criteria  necessary  for  redesignation. 

In  respond.  Congress  enacted  section 
6003(h)(1)  of  Public  Law  101-230,  which 
added  new  paragraph  (10)  to  section 
1886(d)  of  die  Act  Section  1886(d)(l0)  of 
the  Act  establisfaes  the  Medicare 
Geographical  Classification  Review  • 
Board  (MGCRB),  which  has  die         -    ' 
authority  to  issue  decisions  on  hospital 
requests  for  geographic  reclassification. 
In  addition,  new  section  1886(d)(10)(D)(i) 
requires  that  the  Secretary  publish 
guidelines  to  be  utilized  by  the  MGCRB 
in  making  decisions  on  hospital 
applications  for  geograpbdc 
reclassification. 

n.  The  MGCRB  Provisions  of  Uie 
Omnibus  Budget  Recondliadon  Act  of 
1969 

On  December  19,  I960,  Public  Law 
101-239  was  enacted.  Section  6003(h)(1) 
of  Public  Law  101-239  added  section 
1686(d)(10)  to  die  Act  which  includes 
the  following  provisions  that  affect  the 
geographic  dassification  of  hospitals  for 
purposes  of  payment  under  the 
Medicare  prospective  payment  system: 

•  This  section  establishes  the 
MGCRB,  which  has  the  authority  to 
issue  decisions  on  hospital  requests  for 
geographic  reclassification, 

•  The  MGCRB  is  to  consist  of  five 
members  appointed  by  the  Secretary. 
The  MGCRB  is  to  include:  Two  members 
who  are  representatives  of  prospective 
payment  system  hospitals  located  in 
rural  areati;  at  least  one  member  of  the 
Prospective  Payment  Assessment 


Commission  (ProPAC):  and  at  least  one 
MGCRB  member  knowledgeable  in 
analyzing  iiqiadent  hospital  service 
costs. 

•  A  prospective  payment  system 
hospital  may  obtain  a  change  in 
geograi^c  classification  on  a 
prospective  basis  only.  That  is,  if  a 
hospital  requests  reclassification  and 
meets  the  specified  criteria  by  the  fhst 
day  of  a  Federal  fiscal  year  (October  1). 
die  MGCRB  reclassifies  the  hospital  or 
hospitals  effective  the  first  day  of  the 
follow^  Federal  fiscal  year. 

•  The  MGCRB  is  reqtdrsd  to  issue 
decisions  on  hospital  applications  for 
geographical  reclassification  filed  within 
the  above  time  firame  no  later  than  180 
days  after  the  first  day  of  the  Federal 
fiscal  year. 

•  The  decision  of  the  MGCRB  is  final 
unless  an  unsuccessful  hospital  or  group 
of  hospitals  appeals  the  decision  to  the 
Secretary  no  later  than  15  days  after  the 
date  of  die  MGCRB  decision. 

•  The  Secretary  may  not  receive  any 
new  evidence  on  appeal,  and  must  issue 
a  decision  based  odly  upon  the  record 
as  it  appeared  before  the  MGCRB.  The 
Secretary's  decision  is  issued  not  later 
than  90  days  after  the  appeal  is  filed. 
The  Secretary's  decision  is  fin^  and  is 
not  subject  to  judicial  review. 

•  The  Secretary  is  to  publish 
guidelines  by  July  1, 1990^  to  be  utilized 
by  die  MGCRB  in  issuing 
reclassificaticHi  decisions. -New  section 
1886(d)(10}(D)(i)  of  die  Act  requires  diat 
the  Secretary  address  the  following: 

— Guidelines  for  comparing  wages, 
taking  into  account  occupational  mix, 
in  the  area  in  which  the  hospital  is 
classified  and  the  area  in  whidi  die 
hospital  is  applying  to  be  reclassified. 
.  — Guidelines  for  determining  whether 
the  county  in  which  the  hospital  is 
located  should  be  treated  as  being  a 
part  of  a  particular  MSA. 

— Guidelines  for  considering 
information  provided  by  a  hospital 
with  respect  to  the  effects  of  the 
hospital's  geographic  reclassification 
on  access  to  inpatient  hospital 
services  of  Medicare  beneficiaries. 

— Guidelines  for  considering  the 
appropriateness  of  criteria  used  to 
define  NECMAs. . 

•  The  MGCRB  is  audiorized  to  make 
rules  and  establish  procedures  that  are 
not  inconsistent  with  the  provisions  of 
this  tide  or  regidations  of  the  Secretary. 

•  In  the  course  of  any  oral  hearing, 
the  MGCRB  may  administer  oaths  and 
affirmations.  The  provisions  of  section 
205  (d)  and  (e)  of  the  Act  with  respect  to 
subpoenas  applies  to  the  MGCRB  to  the 
same  extent  as  these  provisions  apply  to 
the  Secretary  under  tide  II  of  the  Act 


m.  Piovisioas  of  tUs  Intsrim  Fbial  Rule 
WittCamment 


A.  Establishment  of  Medicare 
Geographical  Classification  Review 
Botad 

Section  188e(d)(10)(A)  of  die  Act 
provides  for  the  establishment  of  the 
MGCRB.  The  MGCRB  is  responsible  for 
issuing  decisions  on  applications 
submitted  by  hospitals  seeking 
geographic  reclassification.  The  MGCRB 
will  consider  the  application  of  any 
prospective  payment  hoqrital  requesting 
that  its  geographic  classification  (as 
rural,  large  urban,  or  other  urban)  be 
changed  for  purposes  of  determining  the 
hospital's  average  standardized  amount 
or  the  applicable  area  wage  index  or 
both.  In  addition,  if  all  hospitals  in  a 
county  seek  a  change  concerning  their 
designation,  the  MGCRB  may  change 
the  designation  for  all  hospitals  in  the 
county  from  a  rural  area  to  an  urban 
area. 

The  provisions  in  section  1888(d)(10) 
of  the  Act  estabUshing  die  MGCRB  are 
slmUar  to,  in  many  respects,  the 
provisions  in  section  1878  of  the  Act  diat 
established  the  Provider  Reimbursement 
Review  Board  (PRRB),  However,  both 
the  language  of  section  1886(d)(10)  of  the 
Act  and  the  context  in  which 
applications  for  geographic 
reclassification  arise  suggest  that  the 
MGCRB  application  process  should  be 
quite  diScsrent  from  die  proceedings 
before  die  PBSB.  In  PRRB  procee<Ungs, 
the  PRRB  considers  an  appeal  of  an 
intermediary's  determination.  The 
primary  question  to  be  decided  on 
appeal  is  whether  the  intermediary's 
determination  regarding  a  provider's 
cost  rep<»l  should  be  affirmed,  modified, 
or  reversed.  Accordingly,  the  PRRB 
applies  the  same  adjudicative  criteria 
that  the  intermediary  was  required  to 
apply. 

However,  section  1886(d)(10)(C)(i)  of 
the  Act  provides  diat  die  MGCRB  wdl 
consider  "applications"  for  geographic 
reclassification.  In  considering  these 
applications,  the  correctness  of  the 
intermediary's  determination  is  not  at 
issue,  since  the  intermediary  does  not 
set  the  criteria  for  urban  and  rural 
classification.  Instead,  a  hospital's 
application  for  geographic 
reclassification  is  simUar  to  an 
exceptions  process,  whereby  the 
MGOIB  wiU  actually  be  making  an 
initial  determination  using  different 
criteria  from  those  that  the  intermediary 
is  required  to  apply. 

Section  1886(d)(10)(C)(i)  of  die  Act 
specifically  provides  that  "The  Board 
(MGCRB)  shall  consider  the  application 
of  any  subsection  (d)  hospital  requesting 
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that  dw  Secratvy  cbBnge  ^  iMMpnaTs 
geographic  classification  *  *  *." 
Moreover,  althoi^k  SMtion  188e((Q(10} 
provides  tiat  tke  board  may  administer 
oaths  and  affirmations  "in  the  course  of 
any  hearing",  the  statute  does  not  entiUe 
a  prospective  payment  hospital  to  a 
hearing  before  the  MGCRB.  Radier,  it 
suggests  that  die  MGCRB  may  htrfd 
hearings  at  its  (yacretion.  This 
constitutes  a  major  difference  from  die 
statutory  rights  offered  providers  in 
PRRB  proccedinge  conducted  under 
section  1«78(a)  of  the  Act,  which, 
subject  to  certain  jurisdKctional. 
requirements.  afficHds  a  provider  of 
services  the  ri^t  to  a  hearing  by  the 
PRRB  widi  respect  to  a  cost  report 

Farther,  given  the  issues  to  be  decided 
by  the  MGCRB  hi  considering  hospitals' 
applications  fbrgeograirfiic 
reclassification,  we  do  not  anticipate 
that  oral  proceedings  will  be  necessary 
in  the  majority  of  cases  before  the 
MGCRB.  Oral  hearings  are  appropriate 
when  a  witness'  credibility  and 
demeanor  must  be  evaluated  by  an 
adjudicator.  Credibility  and  demeanor 
of  witnesses  are  not  expected  to  be 
issues  in  most  cases  in  a  hospital's 
application  for  reclassification  because 
the  criteri<i  to  be  applied  by  the  MGCRB 
involve  primarily  data  analysis  dtat  can 
be  effectively  presented  and  reviewed  in 
a  written  fonaaL 

We  have  provided  Oiat  the  MGCRB 
will  issue  on-the-record  decisions  in 
most  cases.  In  issuing  an  on-the-record 
decision,  the  MGCRB  considers  all 
documents,  data,  and  other  written 
evidence  and  comments  submitted 
timely  to  die  MGCRB  by  die  hospital 
and  in  certain  cases,  by  HCFA.  but  does 
not  conduct  an  oral  hearing.  Suice 
section  1888(d)(10)  of  die  Act  does  not 
specifically  provide  a  hospital  widi  the 
right  to  a  hearing  and  because 
credibility  and  demeanor  of  witnesses 
are  not  rrievant  issues,  we  believe 
providing  fior  on-the-record  decisions  by 
the  MGCRB  is  deuly  consistent  with 
the  applications  process  establi^ied  by 
the  statute.  Moreover,  on-the-record 
dectsions  are  entvely  appropriate  given 
the  tight  statutory  timeframes  (set  forth 
below)  for  issuing  decisions  and  the 
types  of  issues  to  be  decided  by  the 
MGCRB.  Following  are  some  major 
features  of  the  MCXIRB  proceedings: 
•  The  MGCXB  is  required  to  issue 
decisions  on  hospital  applications  no 
later  than  180  days  af^  October  1.  the 
first  day  of  the  Federal  fiscal  year,  if  a 
compl^  application  has  been  filed  by 
diat  diy.  That  is.  if  a  hospital  (or  all  die 
hospitab  in  a  comity),  files  a  complete 
applicatiaa  by  October  1.  tfw  MGCRB 
I  Us  dedsioB  by  the  Mlowing 


Mw^  90.  (The  PRRB  has  ao  mandatory 
tim^taaia  for  isaiiiiig  detasions.) 
Congress  estiMished  this  time  limit  so 
that  the  effects  of  reclassifications  can 
be  reflected  hi  die  budget  neutral 
adjustment  required  by  section 
1886(d)(6)  of  die  Act.  The  budget  neutral 
adjustment  must  be  made  to  the 
following  fiscal  year's  proposed 
prospective  payment  system  rates, 
whidi  must  be  published  in  die  Federal 
Register  by  May  1,  preceding  each 
Federal  fiscal  year  for  which  they  would 
apply.  Publication  of  the  proposed  rates 
by  May  1,  is  necessary  in  order  to 
ensure  that  the  final  rates  are  published 
timely  in  the  final  rule.  AccordUngly.  we 
are  only  requiring  the  MGCRB  to  issue 
decisions  "on-the-record."  The  MGCRB 
would  be  unable  to  satisfy  the  ISOKiay 
deadline  for  issuing  decisions  if  it  were 
reqtured  to  conduct  oral  hearings  in  all 
cases.  Moreover,  as  described  above, 
we  do  not  anticipate  that  oral 
proceedings  will  be  necessary  to 
adjudicate  die  issues  which  die  MGCRB 
will  consider.  However,  since  the  statute 
provides  diat  the  MGCRB  may  hold  an 
oral  hearing,  we  are  providing  in  the 
regulation  that  the  MGCRB  may  do  so 
on  its  own  motion  or  if  a  hospital  can 
show  to  die  MGCRB's  satisfaction  that 
such  a  hearing  is  necessary. 

•  As  noted  above,  the  proceedings 
before  the  MGOIB  are  similar  to  an 
exceptions  process.  Accordingly,  we 
have  concluded  that  these  proceedings 
are  nonadversarial.  The  applicant 
hospital  or  group  of  hospitals  will  be  the 
only  party  before  die  MGCRB.  However, 
since  HCFA  is  responsible  for  the 
administration  of  the  prospective 
payment  system,  including  the 
geographic  criteria  for  hospital 
classification  and  reclassification  and 
the  budget  neutrality  requirements,  we 
have  concluded  that  it  is  appropriate  for 
HCFA  to  have  the  opportunity  to 
participate  in  MGCRB  proceedings  in  an 
advisory  role,  on  a  case-by-case  basis. 
Accordin{^y.  HCFA  will  provide 
technical  advice  to  die  MGCRB  by 
reviewing  die  applications  and 
informadon  submitted  by  hospitals 
seeking  redassificadon  and  will  decide 
whether  to  provide  comments  and 
recommendations  on  the  applications  on 
a  case-by-case  basis.  When  a  hospital 
suborits  its  applicati<»  to  die  MGC31B 
for  consideration,  it  will  also  send  an 
infonaatioBal  copy  of  the  application 
and  any  accompanying  evidence  to 
HCFA  hi  care  <«f  the  Office  of  Payment 
Policy  at  the  following  adfkess:  Office  of 
Payment  Policy.  Division  of  Hospital 
Payment  PoUcy.  Room  l-4)-l.  East  Low 
Rise  Building.  6325  Secorlty  Bhrdn 


Baltimore.  MD  21207.  Re:  MGCRB 
Applications. 

When  die  MGCRB  determines  dtat  die 
hospital's  application  contains  all  the 
necessary  dements  for  a  complete 
application,  it  notifies  die  hospital  and 
HCFA  in  writing  that  die  application  is 
complete  aad  that  the  case  may  proceed 
to  a  MGCRB  dedsion.  HCFA  has  30 
days  from  the  date  of  receipt  of  this 
notice  to  advise  the  MGCRB  in  writing 
that  it  intends  to  partidpate  in  the 
proceeding,  and.  during  this  same  30-day 
period.  HCFA  may  submit  written 
comments  to  die  MGCRB  for 
consideration.  At  the  same  time.  HCFA 
will  send  a  copy  of  any  comments  it 
submits  to  the  MGCRB  to  the  hospital.  • 
The  hospital  has  15  days  from  the  date 
of  receipt  of  HCFA's  comments  to 
submit  to  die  MGCRB  a  written 
response  to  HCFA's  comments.  TTie 
hospital  will  also  send  a  copy  of  its 
response  to  HCFA  in  care  of  the  Office 
of  Payment  Policy  at  the  address  shown 
above. 

1.  Composition  of  MGCRB 

Section  1886(d)(10)(B)(i)  of  die  Act 
provides  diat  die  MGCRB  shall  be 
composed  of  five  members  appointed  by 
the  Secretary.  It  further  provides  that 
two  of  the  mendiers  shall  be 
"representatives  of*  prospective 
payment  system  hospitals  located  in 
rural  areas.  We  have  interpreted  this 
provision  to  mean  that  the  two  members 
shall  be  representative  of  and.  therefore, 
familiar  with,  the  concerns  of  rural 
hospitals  rather  than  serve  as  members 
who  are  representatives  of  or  are 
selected  by  rural  hospitals.  This 
interpretation  is  consistent  with  our 
interpretation  of  a  similar  provision, 
section  1878(h)  of  die  Act.  which 
describes  the  composition  of  the  HIRB. 
The  Secretary  will  also  appoint  at  least 
one  member  who  is  knowledgeable  in 
analyzing  inpatient  hospital  service 
costs.  In  adi^tion.  die  Secretary  has 
appointed  one  member  of  ProPAC  to  the 
MGCRB. 

The  term  of  office  for  MGCRB 
members  is  3  years,  except  that  the 
Secretary  may  designate  initial 
appointments  iat  shorter  terms  to  permit 
staggered  terms  of  office.  The  Secretary 
will  not  appoint  a  member  for  more  than 
two  consecutive  3-year  terms  of  office. 
The  Secretary  has  die  authority  to 
terminate  a  member's  tenure  prior  to  its 
full  term. 

The  Secretary  designates  one  member 
of  the  MGCRB  to  be  diairman.  The 
chairman  coordinates  and  directs  the 
administrative  activities  of  die  MGCRB. 


2.AQuorua 

A  quonun  is  feqidrad  far  making 
MGCRB  dadsions.  A  majority  of  all 
MGCRB  members  cunendy  seated,  at 
least  one  of  wham,  if  possible, 
represents  the  interests  of  rural 
hospitals,  constiitntes  a  quorum. 

In  the  event  that  four  members  are 
dedding  a  case,  three  votes  are  needed 
to  change  the  hospital's  dassification.  If 
less  than  a  quorum  is  present  for  an  oral 
hearing,  the  chairman,  with  die  consent 
of  the  hospital,  aiay  designate  less  than 
a  quorum  to  conduct  the  hearing.  Hie 
member  in  such  cases  submits  a 
recommended  decision  for  approval  by 
a  majority  of  tb*  MGCRB  members, 
including,  if  possible,  a  member  who 
represents  rural  hospital  interests. 

3.  Sources  of  MGCRB's  Authority 

The  MGCRB,  in  exercising  the 
authority  to  consider  applications  under 
section  1886(dKlO)(C)  of  die  Act. 
complies  with  all  the  provisions  of  tide 
XVIII  of  the  Act  and  regulations  issued 
under  that  tide  (which  include  the 
guidelines  published  in  the  Federal 
Register  under  section  1886(d](10)(D)  of 
the  Act)  and  HCFA  Rulings  issued  under 
the  authority  of  the  Administrator.  In 
addition,  die  MGCRB  affords  great 
weight  to  other  interpretive  rules, 
general  statements  of  policy  and  rules  of 
agency  organization,  procedure,  or 
practice  established  by  HCFA. 

4.  Right  To  Submit  Application  to 
MGCRB 

An  individual  hospital  under  the 
Medicare  prospective  payment  system 
has  the  ri^t  to  submit  an  application  to 
the  MGCRB  concerning  its  request  for  a 
change  in  geographic  classification 
based  on  hospital-spedfic  criteria. 

All  prospective  payment  hospitels 
within  a  county,  but  only  as  a  group, 
have  the  right  to  submit  a  joint 
application  to  the  MGCRB  ctHicemlng 
their  request  for  the  redesignation  of  all 
hospitels  in  the  county  into  a  different 
geographic  area  based  on  county- 
specific  criteria. 

5.  Proceedings  Before  MGCRB 

The  MGCRB  will  issue  an  on-the- 
record  decision  (that  is,  a  review  of 
submitted  written  material  without  any 
oral  presentettons)  in  each  case,  unless 
the  MGCRB  schedules  an  oral  hearing 
on  its  own  motion  or  if  a  hospital  can 
show  to  the  MGCRB's  satisfaction  that  a 
hearing  is  necessary. 

6.  Timbigand  Content  of  Application 

A  prospedive  payment  system 
hospitel  may  obtain  a  change  in 
geographic  classification  on  a 
prospective  basis  only.  A  hospital  may 


request  dia  MGCRB  to  change  ite 
classification  effective  with  the 
beginning  of  the  second  Federal  fiscal 
year  fiollowing  tl»  year  in  which  the 
request  is  filed  (However,  if  a  oon^ilete 
application  is  filed  on  October  1,  the 
redassification  is  effective  the  following 
October  1.)  For  example,  a  hospital 
desiring  a  reclassificatioo  for  Federal 
fiscal  year  (FY)  1983  (October  1, 1902 
through  S^tember  30. 1903]  must  file  ite 
written  request  for  Board  hearing  no 
later  dian  October  1, 1991.  The  MGCRB 
will  dismiss  a  hospital's  request  for 
reclassification  for  Federal  fiscal  year 
1993  diat  is  filed  after  October  1, 1901. 

llie  MGCRB  will  also  dismiss  a 
hospital's  request  for  reclassification  if 
it  fails  to  file  a  complete  aiH>lication  by 
Odober  1.  Dismissals  will  be  based  on  a 
hospital's  failure  to  timely  submit  an 
application  that  contains  all  the 
necessary  elements  of  a  complete 
application,  as  explained  below  in  this 
section.  The  MGCKB  will  not  dismiss  an 
application  when  the  hospital  has  timely 
submitted  all  necessary  elemenU  of  an 
application,  but  the  data  submitted  does 
not  support  the  hospital's  request  for 
reclassification. 

Although  applications  may  be 
submitted  to  die  MGCRB  as  late  as 
October  1.  there  is  no  guarantee  that  the 
MGCRB  will  find  than  an  initial 
application  will  contain  the  necessary 
elemente  of  a  complete  application. 
Therefore,  it  is  incumbent  upon 
hospitals  to  submit  their  applications  as 
early  as  possible  so  that  the  MGCRB 
may  identify  incomplete  applications 
and  allow  hospitals  to  perfect  them  prior 
to  the  October  1  deadline. 

The  MGCRB  has  IS  days  from  die 
receipt  of  a  hospital's  application  to 
review  it  and  dedde  whether  it  is 
complete.  The  MGCRB  will  notify  die 
hc«pitel  within  that  tune  frame  if  the 
application  is  incomplete  and  advise  the 
hospital  diat  it  has  untU  October  1  to 
perfed  the  application,  ff  a  hospital 
submito  ite  application  by  September  1. 
this  should  give  the  hospital  IS  dajrs  or 
more  to  comptete  the  incomplete 
application  in  acctndance  with  die 
necessary  criteria.  However,  a  hospital 
submitting  an  incomplete  application 
between  September  2  and  October  1. 
runs  the  risk  of  filing  an  incomplete 
application  and  not  having  enou^  time 
to  perfect  the  application  by  the  filing 
deadline  of  October  1.  (See,  however, 
the  spedal  rules  for  applications  for 
reclassification  for  Federal  fiscal  year 
1902.  explained  below.)  The  MGCRB 
will  dismiss  any  application  diat  is  not 
complete  by  the  filing  deadline. 

A  dedsion  by  die  MGCXB  dismissing 
a  hospital's  application  as  being 
Incomplete  or  filed  untimely  wiftbe 


mailed  to  die  hospital  and  to  HCFA.  Th» 
dismissal  order  wdll  contain  the  raasons 
for  die  action  taken  by  die  MGCRB.  The 
hospital  may  request  diat  the 
Administrator  revtew  the  dismissal 
widdn  IS  days  of  the  date  of  the  notice 
oi  dismissaL  Within  20  days  of  rece^it  of 
the  hoqiital's  appeal  request,  the 
Administrator  may  affirm  the  dismissal 
or  reverse  the  dismissal  and  remand  the 
case  to  die  MGCRB  to  determine 
whether  reclassification  would  be 
appropriate. 

The  hospital  or  all  the  hospitals  in  a 
county,  must  identify  the  guidelines 
under  which  redass^cation  is 
requested.  The  application  must  also 
contain  sufficient  documentation  for  the 
MGCRB  to  evaluate  whedier  the  oiteria 
for  reclassification  are  met  The  filing 
date  of  the  application  is  the  date  the 
application  is  received  by  the  MGCRB. 
^plications  must  be  received  by 
October  1.  Applications  must  be  mailed 
to  the  following  address:  Medicare 
Geographical  Classification  Review 
Board,  Professional  Bldg.,  Suite  13. 6660 
Security  Blvd^  Baltimore.  MD  21207. 

Because  this  final  rule  is  being 
published  so  dose  to  October  1. 1990. 
we  recognize  that  many  hospitels 
seeking  reclassification  for  Federal 
fiscal  year  1992  would  be  unable  to 
submit  complete  applications  to  the 
MGCRB  by  October  1. 1990.  Therefore, 
for  this  first  application  period  only,  we 
are  extending  the  deadline  for 
completing  applications  to  the  MGCRB. 
Hospitals  must  file  an  appUcation  by 
October  1, 1990.  and  should  attempt  to 
submit  as  complete  an  application  as 
possible  by  that  date.  However,  if  a 
hospital  files  an  application  by  October 
1.  die  MGCRB  will  consider  additional 
information  necessary  to  complete  the 
application  if  the  information  is  received 
by  the  MGCRB  no  later  than  5  p.m.  on 
November  6. 199a  All  other  procedures 
connected  with  the  applications  process 
remain  applicable. 

The  MGCRB  will  not  accept  a 
facsimile  (FAX)  copy  of  an  application 
or  any  additional  material  from  the 
hospital  or  group  of  hospitals  or  fiom 
HCFA  for  any  purpose  related  to  filing 
or  completing  an  application. 

The  following  elemente  are  necessary 
for  a  complete  application: 

a.  Information  required  of  individual 
hospitels 

•  Name  of  hospital 

•  Address  of  hospitel 

•  Name  and  signature  of  responsible 
hospital  official 

•  County  in  which  hospital  is  located. 

•  Demonstration  of  stetas  as  s  rural 
referral  center  or  sole  community 
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hospital  status,  if  applying  on  the  basis 
of  access. 

•  Fiscal  year  for  which  the  hospital  is 
applying  for  redesignation. 

•  Names  of  all  adjacent  MSAs  or 
NECMAs  (or  nearest  MSA  or  NECMA  if 
the  applicant  is  a  rural  referral  center  or 
sole  community  hospital  applying  on  the 
basis  of  access). 

•  Medicare  provider  numbers. 

•  Narrative  explaining  reason  for 
requesting  reclassification  that  must 
include: 

—Which  criteria  in  the  guidelines   ' 
constitute  the  basis  of  the  hospital's 
application,  that  is,  under  which 
ivovisions  in  the  regulations  the 
hospital  is  applying;  and 

—An  explanation  of  how  the  hospital 
meets  the  relevant  criteria. 

•  Data  from  approved  sources,  as 
described  in  the  criteria  contained  in 
section  IILB  of  this  preamble,  to  support 
the  hospital's  application. 

b.  Information  required  for  joint 
application  from  all  hospitals  in  a 
seeking  redesignation 

•  Names,  addresses,  county,  and 
provider  numbers  of  aU  hospitals 

•  Names  and  signatures  of 
respcHisible  officials  of  all  hospitals 

•  Federal  fiscal  year  for  which 
hospitals  are  ^)pl3^hig 

•  Narrative  explaining  reason  for 
requesting  reclassificaticm  must  indude: 
■^Which  criteria  in  the  guidelines 

constitute  tfie  basis  for  the  hospitals' 
application,  that  is,  under  which 

Erovisions  in  the  regulations  the 
ospitals  are  applying:  and 
— ^An  explanation  of  how  the  hospitals 
meet  the  relevant  criteria. 

•  Data  (from  approved  sources,  as 
described  in  section  in  of  this  preamble) 
to  support  the  hospitals'  application. 

7.  Party  or  Parties  to  MGCRB  Proceeding 

The  party  or  parties  to  the  MGCRB 
proceeding  are  the  hospital  requesting  a 
change  in  geographic  classification  or 
group  of  hospitals  requesting 
reclassification  to  an  urban  or  rural 
area.  Although  not  a  party,  HCFA  will 
review  aU  applications  and  may  offer 
comments  and  recommendations  on 
selected  applications,  if  appropriate. 

8.  Establishment  of  Time  and  Place  of  an 
Oral  Hearing  by  the  MGCRB 

If  the  MGCRB  decides  tiiat  an  oral 
hearing  is  necessary,  it  sets  the  time  and 
place  for  the  hearing  and  notifies  the 
hospital  or  group  of  hospitals  in  writing, 
with  a  copy  of  HCFA.  not  less  than  10 
days  before  the  scheduled  time.  Either 
on  its  own  motion  or  for  good  cause 
shown  by  the  hospital  or  group  of 
hospitals,  the  MGCRB  may.  as 


appropriate,  reschedule,  adjourn, 
postpone,  or  reconvene  the  hearfaig, 
provided  that  reasonable  written  notice 
is  given  to  the  hospital  (or  group  of 
hospitals),  witii  a  copy  of  HCFA. 

9.  Disqualification  of  MGCRB  Members 

A  MGCRB  member  is  not  to 
participate  in  a  decision  in  a  case  in 
whid)  he  or  she  is  prejudiced  or  partial, 
nvith  respect  to  a  requesting  hospital  or 
has  any  interest  in  the  matter  pending 
before  the  MGCRB.  If  the  hospital 
believes  that  an  MGCRB  member  is 
prejudiced  or  partial  and  therefore, 
shcMild  not  partidpate  in  the  decision, 
the  hospital  will  state  its  objection  in  , 
%vrith)g  to  tile  MGCRB.  HCFA  may  also 
submit  such  a  suggestion  to  the  MGCRB. 

The  MGCRB  member  will  consider  die 
objection  and,  at  his  or  her  discretion, 
dther  will  proceed  in  the  conduct  of  the 
case  or  will  withdraw.  If  die  MGCRB 
member  does  not  withdraw,  the  hospital 
may  petition  the  MGCRB  for  withdrawal 
of  the  member  and  at  the  earliest 
opportunity  before  the  redassificatidn 
dedsion  is  made,  the  MGCRB  will  rule 
on  this  issue. 

10.  Evidence 

During  the  course  of  an  MGCRB 
proceeding,  the  parties  may  submit 
evidence  that  is  generally  inadmissible 
under  the  rules  (rf  evidence  applieable  to 
court  procedures.  The  MGCSlfi  will  rule 
upon  the  admissibility  of  evidence. 

11.  Ex  parte  Communications 

The  members  of  the  MGORB  and  its 
staff  may  not  consult  or  be  consulted  by 
an  individual  representing  the  interests 
of  an  applicant  hospital  or  by  any  other 
individual  on  any  matter  in  issue  before 
die  MGCRB  without  notice  to  die 
hospital  or  HCFA.  If  such 
communication  occurs,  the  MGCRB  will 
disdose  it  to  the  hospital  or  HCFA.  as 
appropriate,  and  make  it  part  of  the 
record  after  the  hospital  or  HCFA  has 
had  an  opportunity  to  commenL  MGCRB 
members  and  staff  may  not  consider  any 
information  outside  the  record  about 
maUers  concerning  a  hospital's 
application  for  redassification. 

The  prohibition  of  ex  parte 
communications  does  not  apply  to  the 
following:  Communications  among 
MGCRB  members  and  staff; 
communications  concerning  the 
MGCRB's  administrative  fimctions  or 
procedures;  requests  from  the  MGCRB 
to  a  party  or  HCFA  for  a  document;  and 
material  that  the  MGCRB  indudes  in  the 
record  after  notice  and  an  opportunity  to 
comment. 

12.  Requests  for  Information  or  Data 

A  ho«pital  may  request  bom  HCFA 
information  concerning  wage  data  that 


is  necessary  for  a  complete  application. 
If  the  information  is  requested  by 
September  1  or  Odober  9. 199a  for 
applications  for  redassification  to  be 
effective  for  Federal  fiscal  year  1992), 
HCFA  will  provide  the  information  to 
the  hospital  widiin  15  days  in  order  for 
the  hospital  to  complete  its  ai^lication 
by  Odober  1.  The  request  for  this 
information  from  HCFA  should  be  made 
to  the  following  address:  Office  of 
Payment  Policy,  Division  of  Hospital 
Payment  Policy,  Room  1-H-t,  East  Low 
Rise  Building,  6326  Security  Blvd.. 
Baltimore,  MD  21207.  Re:  Request  for 
HCFA  Wage  Data. 
'  U  HCFA  does  not  respond  timely  to 
the  request  for  wage  data  necessary  for 
the  hospital  to  file  a  complete 
application  timely,  the  hospital  should 
file  its  application;  provide  a  copy  of  the 
prior  request  for  HCFA  for  data;  and 
request  the  necessary  information 
dirough  die  MGCRB.  That  request  must 
accompany  the  application  to  the 
MGCRB.  If  the  MGCRB  grants  die 
request,  HCFA  must  respond  within  15 
days  of  die  MGCRB's  ruling. 

13.  Subpoenas 

When  reasonably  necessary  for  the 
full  presentation  of  a  case,  and  only 
after  a  pre-dedsion  request  for 
information  or  data  has  failed  to 
produce  the  necessary  evidence,  the 
MGCRB  may.  either  upon  its  own 
motion  or  upon  the  request  of  the 
hospital  issue  subpoenas  for  the 
attendance  and  testimony  of  witnesses 
(for  an  oral  hearing)  (»*  for  the 
production  of  books,  records, 
correspondence,  papers,  or  other 
documents  that  are  relevant  and 
material  to  any  matter  in  issue.  A  party 
that  desires  die  issuance  of  a  subpoena 
files  widi  die  MGCRB  a  writien  request 
prior  to  the  decision.  The  request  must 
designate  which  witnesses  or 
documents  are  to  be  produced,  and  - 
describe  the  adifresses  or  locations  with  ; 
suffident  particularity  to  permit  these 
witnesses  or  documents  to  be  found. 
The  request  for  a  subpoena  must  state 
the  pertinent  facts  that  the  party  expects 
to  estabUsh  by  the  requested  witnesses 
or  documents  and  whether  these  facts 
could  be  established  by  other  evidence 
without  the  use  of  a  subpoena. 
Subpoenas  are  issued  as  provided  in 
section  205(d)  of  the  Act 

14.  Witnesses 

Witnesses  at  an  oral  hearing  testify 
under  oath  or  affirmation,  unless 
excused  by  die  MGCRB  for  cause.  The 
MGCRB  may  examine  the  witnesses  and 
also  allow  the  hospital  or  its 
representative  to  examine  any 


witnesses  called  In  addition,  the 
hospital  may.  cnpss-examine  any  . 
witnesses  w1^. are  called  to  testify. 

15.  Record  of  Pracec(ttag  B^im  MGCatB 

A  complete  record  of  the  proceedings 
before  the  MGCRB  is  made  in  all  cases. 
The  record  will  not  be  dosed  until  a 
dedsion  has  been  issued  by  die 
MGCRB.  A  transcription  of  an  oral 
hearing  will  be  made  at  a  party's 
request,  at  the  expense  of  the  requestfaig 
party. 

16.  MGCRB  Dedsion  and  Notice 

The  MGCRB  issues  a  written  dedsion 
within  180  days  after  the  first  day  of  the 
Federal  fiscal  year  preceding  the 
Federal  fiscal  year  for  which  a  hospital 
has  filed  a  complete  application  for 
reclassification.  The  dedsion  is  based 
on  the  evidence  of  record  including  the 
hospital's  application  and  other 
evidence  obtained  or  received  by  die 
MGCRB.  An  MGCRB  dedsion  must  be 
supported  by  substantial  evidence  when 
the  record  of  the  proceeding  is  viewed 
as  a  whole  and  be  in  accordance  with 
and  cite  applicable  law,  regulations  and 
HCFA  rulings.  A  copy  of  the  decision  is 
mailed  to  die  bospiUl  and  to  HCFA.  The 
MGCRB  will  notify  the  hospital  or  group 
of  hospitals  that  it  has  15  days  from  the 
date  of  the  decision  to  request  the 
Administrator  to  review  the  decision. 
The  decision  of  the  MGCRB  is  final 
and  binding  on  the  hospital  and  HCFA. 
unless  it  is  reviewed  by  the 
Administrator  in  accordance  with 
i  412.278  which  provides  for  review  of 
MGCRB  decisions  by  the  Administrator 
at  the  request  of  the  hospital.  The 
statute  is  silent  with  respect  to  review  of 
an  MGCRB  dedsion  on  the  motion  of 
the  Administrator  or  the  Secretary. 
Serious  constitutional  questions  would 
arise  if  the  statute  were  interpreted  to 
preclude  review  by  the  Secretary  of 
decisions  favorable  to  hospitals. 
However,  the  Secretary  does  not 
presently  intend  to  seek  review  of 
MGCRB  dedsions,  although  experience 
with  MGCRB  proceedings  may  result  in 
our  revisiting  this  issue.  Accordingly,  for 
the  present,  the  Secretary  has  del^ated 
to  die  MGCRB  the  aodiority  to  issue 
final  dedsions  of  the  Secretary  on 
hospitals'  applications  for  geographic 
reclassification,  unless  the  MGCRB's 
dedsion  is  appealed  to  the 
Administrator,  as  described  below  In 
section  IILA.17.  However,  nothing  in  this 
delegation  to  the  MGCRB  prejudices  die 
Seoatary's  audiority  to  amend  the 
delegation  at  some  fiiture  date  and  to 
delate  the  authori^  to  review  all 
MGCRB  decisions  to  the  Adaiinistrator 
of  HCFA  or  dsewhete. 


17.  Administrator's  Review 

Under  aeetiMi  188e(<9riO)(C)(iUXII)  off 
die  Act.  die  Secretary  has  die  aadMtity 
to  review  dedsions  by  the  MGCSB 
regarding  geographic  redassification  or 
redestgaation.  The  Secretary  has 
delegated  diie  aodiority  to  die  HCFA 
Administnitor  in  cases  in  which  an 
unsucceasfol  hospital  appeals  the 
MGCRB's  decision.  Thus,  in  dtese  cases 
tiie  Adoainistrator's  review  is  the  final 
Department  review  of  MGCRB  dedskms 
provided  for  in  section 
1886(dKl0)(C)(iiiHII)  of  die  Act 

If  a  hoepitad  is  dissatisfied  with  die 
MGCRB's  dedsion  regarding  its 
geographic  dassification.  the  hospital 
may  request  the  Administrator  to  review 
the  decision.  In  addition,  a  hospital  may 
request  that  the  Administrator  review 
the  dismissal  erf  its  application  by  the 
MGCRB.  In  conjunction  with 
considering  the  request  for  review,  the 
Administrator  may  also  review  rulings 
made  by  the  MGCRB  regarding 
admissibihty  of  evidence,  and  if  the 
Administrator  deddes  that  an  MGCRB 
evidentiary  ruling  is  emmeous,  the 
Administrator  has  the  authority  to 
consider  the  previously  exduded 
evidence. 

Hie  hospital's  request  for  review  must 
be  in  writhig  and  sent  to  the 
Administrator,  in  care  of  the  Office  of 
the  Attorney  Advisor,  as  follows:  Office 
of  the  Attorney  Advisor,  Room  669  East 
Hi^  Rise.  6325  Security  Blvd., 
Baltimore.  MD  21207.  Re:  Appeal  of 
MGCRB  Dedsion. 

The  request  must  be  recdved  by  the 
Administrator  within  15  dasrs  after  the 
date  of  the  MGCRB's  dedsion.  A 
request  for  Administrator  review  filed 
by  facsimile  or  other  electronic  means 
will  not  be  accepted.  The  hospital  must 
also  mail  a  copy  of  the  request  for 
Administrator  review  to  HCFA's  Office 
of  Payment  Policy  at  the  following 
address:  Office  of  Payment  Policy, 
Division  of  Hospital  Payment  Policy. 
Room  1-H-l,  East  Low  Rise  Building, 
6325  Security  Blvd.,  Baltimore,  MD 
21207.  Re:  Appeal  of  MGCRB  Dedsion. 

The  request  for  review  may  contain 
proposed  findings  of  fad  and 
conclusions  of  law,  disagreements  with 
the  MGCRB's  dedsion.  and  supporting 
reasons  therefor. 

Widdn  15  days  of  recdpt  of  die 
hospital's  request  for  review,  HCFA  may 
submit  to  die  Administrator,  with  a  copy 
to  the  hospital  written  comments 
concerning  the  hospital's  request  The 
hospital  is  allowed  10  days  from  receipt 
of  HCFA's  comments  to  submit  a 
response  to  the  Administratoc. 

"Hie  Administrator  may  not  consider 
any  new  evidence  and  most  issue  a 


decision  based  only  vfKin  the  record  as 
it  appesrad  before  die  MGCRB.  Hie 
Administrator's  dedsion  is  issaad  in 
writing  and  furnished  to  die  parties, 
with  a  copy  to  HCFA,  not  later  dian  90 
days  following  receipt  of  die  hospitd't 
request  for  review.  'The  Administrator's 
dedsioB  is  final  and  is  not  sulked  to 
judicial  review. 

18.  Representation 

A  hospital  may  be  lepreseBted  by 
legal  oounsd  or  any  other  peraan 
appdnted  to  ad  as  its  representative 
with  regerd  to  any  qifdication  filed  by  a 
hospital,  whidi  is  under  coosideratian 
by  the  MGCRB  or  the  Adnfaiistrator. 

A  representative  appointed  by  the 
hospital  may  accept  or  give  on  behalf  of 
its  client  any  request  or  notice  rdative 
to  any  application  before  the  MGCRB  or 
the  Administrator.  A  representative  is 
entitied  to  present  evidence  and 
allegations  as  to  facts  and  law  regarding 
a  hospital  application  to  the  same  extent 
as  the  party  be  or  she  represents.  Notice 
of  any  action  or  dedsion  sent  to  the 
representative  of  a  party  has  the  same 
effect  as  if  it  had  been  sent  to  the  party 
itself. 

B.  General  Criteria  for  the  Medicare 
Geographical  Classification  Review 
Board 

Section  1886(d)(10](D]  of  die  Ad 
requires  the  Secretary  to  publish 
guidelines  to  be  utilized  by  the  MGCRB. 
The  guidelines  enumerated  below 
spedFy  the  criteria  to  be  used  by  the 
MGCRB  in  making  its  dedsions  on 
requests  for  geographic  reclassificatioiL 
The  purpose  of  these  criteria  is  to  lend 
direction,  to  both  the  MGCRB  and  those 
hospitals  seeking  geographic 
reclassification,  with  respect  to  the 
types  of  situations  that  may  merit  an 
exception  to  the  rules  governing  die 
geographic  classification  of  hospitals  for 
purposes  of  pasrment  under  the 
Medicare  prospective  payment  system. 

As  required  in  section  18ee(d)(10)(D). 
these  criteria  address  the  following: 

•  The  comparison  of  wages,  taking 
into  account  occupational  mix,  in  the 
area  «  which  the  hospital  is  classified 
and  the  area  in  wUdi  the  hospital  is 
applying  to  be  dassified. 

•  The  determination  of  whedier  die 
coimty  in  wUdi  the  hospital  is  hicated 
sboeld  be  treated  as  be^  a  part  of  a 
particular  MSA. 

•  The  consideration  of  information 
provided  by  an  applicant  with  respect  to. 
die  ejects  of  the  hoqiitaTs  geographic 
dassification.on  access  to  inpatient 
hospital  services  efMe<ficare 
beiwfidariee. 
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•  The  consideration  of  the 
appropriateness  of  criteria  used  fo 
define  NECMAs. 

The  following  general  principles  apply 
to  the  criteria: 

•  The  MGCRB  has  the  authority  to 
make  decisions  with  respect  to 
reclassification  from  a  rural  area  to  an 
urban  area  or  another  rural  area  and 
reclassification  from  an  urban  area  to 
another  urban  area.  While  the  statute 
does  not  specifically  address 
reclassification  from  one  rural  area  to 
another  rural  area,  we  believe  that  the 
goal  of  the  legislation,  to  provide  an 
exceptions  process  so  that  hospitals 
may  obtain  a  geographic  classification 
more  appropriate  to  their  drcumstances, 
is  met  by  pennitting  rural-to-rural 
redesignations  on  an  individual  hospital 
basis. 

•  In  order  to  be  reclassified,  a 
hospital,  or  grotq>  of  hospitals,  must  be 
located  in  a  county  or  MSA  that  is 
adjacent  to  the  MSA  or  rural  area  to 
which  that  hospital  or  group  of  hospitals 
seeks  reclassification.  That  is,  the 
itorder  must  be  adjacent  However,  this 
requirement  does  not  apply  with  respect 
to  rural  referral  centers  and  sole 
community  hospitals  that  apply  for 
urban  redesignation,  as  explained  in 
section  BLB.l.e,  below. 

•  As  specified  in  section 
188e(d)(10)(CHii)  of  the  Act  the 
applicant  must  request  reclassification 
not  later  than  the  first  day  (October  1)  of 
the  Federal  fiscal  year  preoeding  the 
Federal  fiscal  year  for  which  the 
decision  will  bie  effective.  (As  explained 
in  section  III.A.6,  above,  because 
publication  of  this  interim  final  rule  with 
comment  is  being  published  so  close  to 
October  1. 1990.  we  are  extending  the 
deadline  for  submitting  complete 
applications  to  the  MGCRB  for 
reclassification  affective  for  Federal 
fiscal  year  1992  to  November  6, 1990.} 

•  As  specified  in  section 
1886(d)(10)(C)(i)  of  the  Act  a  hospital 
may  request  a  change  in  its  geographic 
classification  for  a  fiscal  year. 
Accordingly,  the  term  of  an  MGCRB 
decision  is  for  one  year,  effective  for 
discharges  occurring  on  or  after  the  first 
day  of  the  Federal  fiscal  year  following 
the  MGCRB's  decision,  and  expiring 
with  (fiscfaarges  occoiring  on  the  last 
day  of  that  same  Federal  fiscal  year.  A 
hospital  or  group  of  hospitals,  seeking 
continued  reclassification,  most  reapply 
annually  to  the  MGCRB  in  order  to 
maintain  the  reclassification  granted  by 
the  MGCRB.  However,  if  the  MGCRB 
detemines  that  the  facts  that  provided 
the  basis  for  reclassification  will  remain 
essentially  ondianged  through  the  end 
of  the  following  Federal  fiscal  year,  the 
MGCRB  may,  at  its  discretion,  provide 


for  a  one-year  automatic  renewal  of  its 
decision,  or  an  abbreviated  application 
and  decision  process  for  renewals. 

•  Decisions  of  the  MGCRB  may  be 
applicable  either  to  a  single  hospital 
based  on  hospital-specific  criteria,  or  to 
all  hospitals  in  a  county  based  on 
county-specific  criteria.  In  the  latter 
case,  an  appUcation  must  be  signed  by 
all  hospitals  in  the  county  that  are 
subject  to  the  prospective  payment 
system. 

•  In  the  Conference  Report  that 
accompanied  Public  Law  100-203  (whidi 
amended  section  1886(d)(3)  of  the  Act 
and  required  the  Secretary  to  compute 
three  average  standardized  amounts, 
one  for  rural  areas,  one  for  urban  areas 
and  one  for  large  urban  areas),  Congress 
specified  "that  the  effect  of  this 
provision  shall  be  limited  to  the 
treatment  for  payment  purposes,  of  the 
hospitals  located  in  qualifying  rural 
counties;  the  boimdaries  and  population 
size  of  the  adjacent  urban  areas  shall 
not  be  altered."  (H.R.  Rep.  No.  495, 100th 
Cong.,  1st  Sess.  532  (1987).)  Accordingly, 
even  though  all  hospitals  located  in  a 
qualifying  rural  county  could  be  deemed 
a  part  of  an  adjacent  MSA  or  NECMA 
for  payment  purposes  under  the 
prospective  payment  system,  the 
population  of  that  county  would  not  be 
included  in  the  MSA  or  NECMA  for 
purposes  of  determining  whether  the 
MSA  or  NECMA  is  a  large  urban  area 
(that  is,  an  MSA  with  a  population  of-at 
least  1,000,000  or  an  NECMA  with  a 
population  of  at  least  970,000).  Under  no 
circumstances  will  the  MGCRB  have  the 
authority  to  designate  areas  as  large 
urban  areas  by  induding  the  population 
of  additional  counties. 

•  It  is  the  responsibility  of  the 
hospital  to  acquire  and  furnish  data  to 
support  its  application.  In  general,  only 
substantiated  data  from  an  official 
source  is  acceptable  for  use  by  the 
MGCRB  in  issuing  its  decisions.  We 
believe  this  is  essential  in  order  for  the 
criteria  to  be  appUed  uniformly  to  all 
hospitals  nationwide.  Moreover,  where 
data  are  available  on  a  national  basis 
the  national  data  must  be  used  since  all 
hospitals  have  equal  access  to  these 
data  sources.  For  example,  with  respect 
to  population  and  commuting  data,  the 
Bureau  of  the  Census  is  the  oiily 
nati(mal  data  source  available  to  all 
hospitals.  Therefore,  local  population 
and  commuting  studies  would  not  be 
acceptable  since  these  studies  may  not 
be  consistent  with  Census  Bureau  data 
and  are  not  available  to  all  hospitals  on 
a  national  basis. 

With  respect  to  hospital-spedfic  data, 
for  the  most  part  only  data  used  iii 
preparing  a  hospital's  Medicare  cost 
report  or  HCFA  wage  survey  form 


would  be  acceptable  since  these  data 
were  used  in  official  documents 
submitted  by  hospitals  and  have 
generally  beien  substantiated  by  the 
fiscal  intermediaries.  Following  is  a  list 
of  acceptable  data  sources: 
—Financial  Data 

Hospital-specific  data — Most  recently 
settled  and  most  recently  filed  cost 
report  data. 

Data  for  other  hospitals-^4ost 
recently  pubUshed  Federal  Register  final 
rule  revisions  to  the  prospective 
payment  system  rates  for  Medicare 
inpatient  hospital  services;  and  data 
from  the  most  recent  HCFA  wage 
survey. 

HCFA  wage  data  can  be  obtained  by 
contacting  Lana  Price  at  the  following 
address:  Office  of  Payment  Policy, 
Division  of  Hospital  Payment  Policy, 
Room  1-H-l,  East  High  Rise  Building, 
6325  Security  Blvd.,  Baltimore,  MD 
21207,  (301)  966-4534. 
— Occupational  Data 

Bureau  of  Labor  Statistics,  Industry 
Wage  Survey:  Hospitals. 

Occupational  mix  data  from  the 
American  Hospital  Assodation  annual 
survey  data — "Hospital  Personnel  by 
Occupational  Category,  Annual  Survey 
of  Hospitals". 

AHA  wage  data  can  be  obtained  by 
contacting  Ollie  Williams  of  the  AHA  at 
(312)280-5991. 
— Access.  Appropriateness  and 

Population 

Residence  of  employees— verified  by 
hospital  payroll  records. 

Population,  population  density,  and 
commuting  data— The  MGCRB 
considere  only  data  from  the  Bureau  of 
the  Census  in  issuing  a  dedsion. 
Specifically,  the  MGCRB  considers 
population  surveys  and  estimates  that 
are  made  periodically  by  the  Bureau  of 
the  Census.  The  MGCRB  may  not 
consider  commuting  data  that  are  more 
recent  than  the  most  recent  decennial 
census  because  the  Bureau  of  the 
Census  does  not  update  commuting  data 
more  often  than  once  every  ten  years. 

1.  Guidelines  for  Individual  Hospitals 
Seeking  Reclassification 

a.  Introduction:  An  individual  hospital 
may  SMk  redassificatlcMi  for  purposes 
of  its  wage  index,  standardized  amount 
or  both.  Separate  guidelines  are  set  forth 
below  for  each  situation.  A  hospital  that 
is  reclassified  from  a  rural  or  other 
urban  area  only  for  purposes  of  the 
wage  index  is  not  considered  urban  for 
any  other  purpose  than  its  labor  market 
area  deiiignation.  A  hospital  seeking 
redassification  for  purposes  of  its  wage 
index  must  demonstrate  that  its  costs 


per  case  are  more  comparable  to  the 
amount  the  hospital  would  h6  paid  if  it 
.  were  redaSSlfUd  than  the  amount  It  is 
currently  paid:  ^  ' 

A  hospital  that  is  reclassified  from  a 
rural  or  other  urban  area  to  an  urban 
area  only  for  purposes  of  its 
standardized  amount  is  considered 
urban  for  all  purposes  except  use  of  the 
wage  index  under  1886(d)(2)(D)  of  the 
Act  With  respect  to  a  reclassification 
request  for  purposes  of  a  hospital's 
standardized  payment  amount  the 
hospital  must  demonstrate  that  it  incurs 
costs  similar  to  those  hospitals  in  the 
adjacent  area  to  which  it  would  be 
reclassified. 

Since  individual  hospitals  may  seek 
reclassification  independent  of  other 
hospitals  located  in  the  same  county,  we 
believe  the  individual  hospital  must  first 
demonstrate  a  considerable  geographic 
relationship  with  the  area  to  which  it  is 
seeking  to  be  redesignated.  We  are 
requiring  that  an  individual  hospital 
seeking  redesigpation  to  an  adjacent 
area  meet  at  least  one  criterion  based  on 
proximity  between  the  two  areas.  One 
factor  we  consider  to  be  appropriate  in 
this  regard  is  the  distance  from  the 
hospital  to  the  MSA.  NECMA.  or  rural 
area  to  which  the  hospital  is  seeking 
redesignation.  Given  the  general  density 
of  urban  areas,  we  believe  that  15  road 
miles  is  a  reasonable  limit  for  urban 
hospitals.  The  criteria  for  rural  hospitals 
is  35  road  miles.  We  believe  that  use  of 
a  greater  distance  criterion  is 
appropriate  for  a  rural  area.  In 
particular,  35  road  miles  is  the  distance 
criterion  used  for  qualifying  as  a  sole 
community  hospital  and  is  the  distance 
generally  associated  with  defining  rural 
hospital  market  areas. 

A  hospital  that  does  not  meet  the 
mileage  criteria  may  qualify  based  on 
the  percentage  of  the  hospital's 
employees  that  reside  in  the  area  to 
which  the  hospital  is  seeking 
redesignation.  We  believe  it  is 
reasonable  to  require  that  an  urban 
hospital  that  is  more  than  15  miles  or  a 
rural  hospital  that  is  more  than  35  miles 
from  the  adjacent  area  have  50  percent 
or  more  of  its  employees  residing  in  the 
area  to  which  it  is  seeking 
redassification  in  order  to  demonstrate 
its  relationship  with  that  area. 

With  respect  to  wages,  we  believe 
that  to  require  complete  comparabilify 
with  the  average  wage  level  of  all 
hospitals  in  an  adjacent  labor  market 
would  be  an  overly  strict  criterion  for ' 
hospitals.  We  recognize  that  itvithin  a 
given  lal>or  market  area,  there  is  Hkely 
to  be  variation  in  the  average  hourly   ' 
wage  across  hospitals.  We,  therfore,  set 
the  criterion  at  M  percent  of  ^e Average 
hourly  hospita  wage  for  the  area.  We . 


believe  that  requiring  85  percent  wage 
parify  will  reflect  wage  com^tidon  with 
hospitals  located  in  the  adjacent  area, 
and  not  imply  the  expectation  that  these 
hospitals  demonstrate  that  they  compete 
with  all  hospitals  that  provide  Services 
in  the  area. 

We  also  believe  that  it  is  appropriate 
to  permit  hospitals  to  qualify  for 
redesignation  based  on  labor  prices. 
Therefore,  we  indude  a  provision  for 
hospitals  to  qualify  if  they  can  show  that 
they  must  pay  comparable  salaries  for 
staff,  even  though,  because  of  their 
occupational  mix,  their  overall  average 
hourly  wage  is  lower  than  the  average 
houriy  wage  in  the  adjacent  labor 
market.  Since  the  occupational  mix 
adjusted  average  hourly  wage 
comparison  represents  a  labor  price 
comparison,  we  have  set  the  criterion  at 
90  percent  smce  we  would  expect  the 
hospital  to  pay  essentially  the  same 
price  for  labor  as  hospitals  in  the  labor 
maricet  area  to  which  it  is  requesting 
redassification.  Accordingly,  individual 
hospitals  seeking  reclassification  must 
first  meet  the  proximity  guidelines  set 
forth  below  and  may  meet  either  or  both 
of  the  guidelines  with  respect  to  wages 
and  labor  costs. 

b.  Proximity  Guidelines.  Any 
individual  hospital  seeking 
reclassification  from  one  area  to  another 
must  meet  one  of  the  following 
proximify  guidelines. 

i.  Distance.  A  rural  hospital  requesting 
redesignation  to  an  urban  area  or 
another  State  rural  area  must  be  located 
no  more  than  35  road  miles  from  the 
border  of  the  urban  area  or  the  State 
rural  area  to  which  it  is  requesting 
redesignation.  An  urban  hospital 
requesting  redesignation  to  another 
urban  area  must  be  located  no  more 
than  15  road  miles  from  the  border  of 
the  urban  area  to  which  it  is  requesting 
to  be  redesignated.  For  this  purpose,  as 
defined  in  S  412.92(c)(1),  the  term  (road) 
miles  means  "the  shortest  distance  in 
miles  measured  over  improved  roads. 
An  improved  road  for  this  purpose  is 
any  road  that  is  mairftained  by  a  local 
State,  or  Federal  government  entify  and 
which  is  available  for  use  by  the  general 
public." 

ii.  Residence  of  employees.  A  hospital 
requesting  redesignation  from  one 
geographic  area  to  another  area  must 
demonstrate  that  50  percent  or  more  of 
its  employees  reside  in  zip  code  areas 
located  within  the  area  to  which  it  is 
requesting  to  be  redesignated.  '      ': 

a  Wage  Guidelines  for  a  Hospital 
Requesting'Reclassificatiopfor.Wag» 
Index  Purposes  .  ,    .-. 

i.  A  hospital  requesting  ' 
reclassification  to  an  adjacent  labor   ' ' 


market  area  for  purposes  of  determining 
its  wage  index  must  demonstrate  that  its 
average  hourly  wage  is  equal  to  at  least 
85  percent  of  die  average  houriy  wage  of 
hospitals  in  the  labor  market  area  to 
which  it  is  applying  to  become  a  part  or 

ii.  ff  the  hospital's  average  houriy 
wage  is  less  than  85  percent  of  that  of 
the  labor  market  area  to  which  it  is 
requesting  redassification  because  of  a 
lower  occupational  mix,  the  hospital 
must  demonstrate  that  its  average 
hourly  wage  weighted  for  occupational 
categories  is  equal  to  or  greater  than  90 
percent  of  the  average  hourly  wage 
labor  market  area  in  the  MSA,  NECMA 
or  State  rural  area,  to  which  the  hospital 
is  requesting  to  be  reclassified. 
Wei^ting  for  occupational  categories  is 
accomplished  by  using  data  that 
demonstrates  the  average  occupational 
mix  for  the  labor  market  area  to  which 
the  hospital  is  requesting  redesignation 
and  weighting  the  hospital's  average 
hourly  wage  based  on  that  information. 
If  the  hospital's  weighted  average  hourly 
wage  is  equal  to  or  greater  than  90 
percent  of  that  in  the  labor  maricet  area 
to  which  it  is  requesting  redassification, 
then  the  hospital  may  be  reclassified  for 
purposes  of  its  wage  index. 

Wegs  Compwison  Fxamplw 

Hospital  Y  ia  a  rural  hospital  k)cated  In 
Gratiot  County,  Michigan  and  is  requesting 
reclauification  at  part  of  the  Lansing. 
Michigan  Metropolitan  Statistical  Area. 

A.  Labor  Cost  Comparison 

Hospital  Vi  adjusted  average  hourly  wage 
(From  the  HCFA  Wage  Survey  Form)=$8.4a 
Wage  Index  for  Lansing.  Michigan»1.03eO 
National  Hourly  Average  Wage>SB.82989 
Average  houriy  wage  for  Lansing, 

Michigan«l.O36OxS0.8298B:«tlO.18 
85  percent  of  $10.1B=$8.66  an  hour. 

Hospital  Y  cannot  demonstrate  that  its 
labor  costs  are  85  percent  of  Ijnsing. 
Michigan's.  Since  Hospital  Y  cannot  meet  the 
lal>or  cost  comparison,  it  submits  data  for 
meeting  the  occupational  mix  requirement 

B.  Occupational  Mix  Analysis 
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Using  the  averige.oocupatioaal  mix  for  tfie 
MSA.  multiply  Hospital  Y's  average  hourly 
wage  per  employment  category  by  the 
average  number  of  persona  employed  per 
category  in  the  MSA.  The  resnll  of  this 
calculation  will  deteimipe  Hospital  Vs 
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•varage  houriy  wage  adjustad  tor 
flocapattonal  mix.  tf.  a«  adfusted  by  thia 
calcniatioD,  Hoqrital  Vs  average  hourly  wage 
ia  at  leoat  90  percent  of  the  average  iioariy 
wage  forllw  MSA.  dM  boapita]  meets  (K» 
wage  guhMioe. 

Ifo^tal  Vs  average  hoorly  wage  adinated 
for  occapatiooal  mix  >  tlOiTa  Hmpital  Ts 
average  hovriy  wage  adjusted  for 
ocenpationa)  mix  is  at  least  90  percent  of  the 
average  hourly  wage  for  Lansing.  Michigan, 
(90ft  of  tiaiS  «  9.10,  tlOTO  ia  greater  dian 
19.10)  Hoqrital  Y  does  meet  the  required 
wage  gaideiine. 

d.  Coat  GnideUnes  for  a  Hospital  Seeking 
Rectaaaificatioii  for  Purposes  of  its 
Standardized  Payment  Amount 

With  respect  to  costs  per  case,  it  is  our 
intcntJoo  to  petnit  a  hospital  to  qualify  for 
redaaaificatiaa  for  purposes  of  its 
standardised  amount  if  it  can  demonstrate 
that  Ita  current  ooata  per  case  are  more 
comparable  to  die  amount  the  hospital  would 
ba  paid  If  It  were  reclassified. 

AoooitBngly,  in  order  to  qualify  for 
redaaailicatiao  for  purposes  of  its 
standardixad  payment  amount,  a  hospital 
most  meet  the  fbUonving  cost  guidetine: 

The  hospital  must  demonstrate  that  its  case 
mix  adfosted  cost  per  discharge  is  at  least 
equal  to  its  cutent  rate  plus  75  percent  of  die 
diftarence  between  that  rate  and  ttdiat  it 
woald  racaiva  as  a  redesignated  bospttaL 

Data  osad  moat  ba  the  moat  recent 
pttbbahed  in  die  Fadaty  Ragiste.  Hospital 
specific  data  must  be  from  the  same  tiine 
period. 


UMI 


Cost  Comparison  Example 

Hospital  Y  ia  a  05  bed  rural  hospital 
located  in  Gratiot  County,  Michigan  that  ia 
applying  to  be  part  of  the  l.ansing.  Michigan 
MSA. 

HoapHal  r  a  coat  per  caae  *  iS^MSin 
Hoqritail  rs  caaa  mix  index  =>  J628 

Hoepital  Ta  (fiapmportionata  share  patient 
percentage  m  45  percent 

Hospital  Y*s  indirect  medical  education 
adjoatmant  Csctor  ^  jOOIO. 

Stey>  ai»-OetermiDa  Hospital  Ta  caae- 
mix  adjuatad  coat  par  diachaiga. 

Hoapital  Ta  coat  par  CMe/Haapital  Y* 
"■Mia  indax  -  Hospital  T»  caae^ix 
adiuaiad  coat  per  diacliafga. 

Step  7Wo— Oeteimine  the  payment  hospital 
Y  would  receive  as  an  urban  hospital  in  the 
Lansing.  Michigan  MSA. 

Hoapital  Y's  disproportionate  share 

adiustment  factor  »  .06 
Indirect  medical  adjustment  factor  »  ilOlO 
Ijnaing.  Midiigan  MSA  wage  index  s  IXOBO 

KLabisr  portion  standardized  amount  x 
wa§s  index)  -f  noo-labar  portion] 
X(1-«-(DSH-flME))-Payinent  Hoapital  Y 
would  receive  as  part  of  the  Lansing.  MSA. 
[(2M7MX  liUOO) +074.11]  X  (1 +(.06 
+41010)]  »t3jn3.71 

Step  7nre0-~Iieteiiuine  die  payment 
hoepital  Y  currently  receivea  as  a  naral 
ho^itaL 

Hoqiital  Y's  disproportioiiata  share 

adjuatment  factor-  JM  IndireGt  medical 
ediwatica  adjustment  factor miMO 
Michigan  rural  wage  index- JHia 


KLabor  pertion  standardized 
anoontxwage  Indexj+non-labor 
portion  X  [1 + (DSH + IME)] = Payment 
Hospital  Y  cttirently  receives. 
[2433X)6X.9110)]+073.0ex(l+(.0«+ittl6)] 
-$3,103J1 

Step  Awp— Determine  whether  Hospital  Y 
qualifies  to  be  redesignated  as  part  of  the 
Lanaing.  Michigan  MSA  on  the  basis  of  its 
costs. 

Hospital  Y's  case  mix  adjusted  cost  per 
discharge  must  be  at  least  equal  to  its  rural 
rate  plus  75  percent  of  the  difference  between 
that  rate  and  what  it  would  receive  as  an 
urban  hospital. 

Rural  rate  plus  75  percent  of  difference 
between  that  rate  and  MSA 
rate=$3,lS3.Sl  (Rural  rate)+$472.43  (75 
percent  of  the  difference  between  the 
rural  rate  and  the  rate  it  would  receive 
as  an  urban  haspital)=$3360.24 

$3,009.29  (Hospital  Y's  case  mix  adjusted 
cost  per  discharge)  is  greater  than  the 
payment  Hoapilal  Y  receives  aa  a  rural 
hospital  plus  7S  percent  of  the  difference 
between  its  rural  rate  and  what  it  would 
receive  at  the  urban  rate. 

Hospital  Y  meets  the  cost  guideline 
required  for  designation  as  part  of  the 
Lansing.  MSA. 

e.  Special  Access  Rule  far  Rural 
Refeiral  Centers  and  Sole  Community 
Hospitals  Seeking  Reclassification — L 
Introduction.  Section 
1886(dJ(10)(D)(i)(III)  of  tlie  Act  requires 
that  the  guidelines  include  criteria  for 
considering  information  provided  by  a 
hospital  with  respect  to  the  effects  tiie 
hospital's  geograpliic  classification  has 
on  access  to  inpatient  hospital  services 
for  Medicare  beneficiaries.  We  believe 
the  intent  of  this  {Hrovision  is  to  ensure 
continued  access  to  care  where  a 
hospital  is  the  sole  source  of  inpatient 
hospital  care  or  is  the  only  provider  of 
needed  tertiary  services  hi  rural  areas. 
Accordingly,  we  are  providing  special 
access  guidelines  applicable  to  rural 
referral  centers  and  sole  community 
hospitals.  We  beUeve  that  except  for 
those  areas  serviced  by  sole  community 
hospitals  and  rural  referral  centers, 
access  to  care  is  not  an  issue  since 
similar  services  are  reasonably 
available  at  other  hospitals  in  the  area. 

We  are  not  requiring  rural  referral 
centers  or  sole  commimity  hospitals  to 
be  located  in  counties  adjacent  to  an 
urban  area  in  order  to  be  reclassified 
luban  since  their  continued  financial 
viabihty  is  necessary  in  order  to 
preserve  access  to  needed  services  for 
Medicare  beneficiaries  residing  in  these 
providers'  service  areas.  In  addition,  we 
are  not  imposing  the  proximity 
requirement  for  rural  referral  centers 
and  sole  community  hospitals  because 
of  the  need  to  maintain  access  to 
tertiary  care  for  Medicare  beneficiaries 
in  relatively  isolated  nval  areas.  It  is 
our  intention  to  ensure  that  rural  referral 


centers  diat  compete  with  urban  areas 
for  labor,  or  which  eiqialance  costs  per 
case  comparable  to  urtian  hospitals,  be 
given  the  opportunity  to  qualify  for  the 
urban  wage  index,  and.  where 
applicable,  the  large  uiban  payment 
rate.  Similariy,  we  beUeve  that  it  is 
important  to  ensure  that  sole  community 
hospitals  that  must  compete  for  labor,  or 
that  experience  costs  per  case  that  are 
comparable  to  urban  hospitals,  be  given 
the  opportunity  to  qualify  for  urban 
designation. 

ti.  Special  Adcess  Rule.  If  a  rural 
referral  center  or  a  sole  communify 
hospital  can  quaUfy  for  reclassification 
on  the  basis  of  its  wages  or  costs,  as 
described  above,  then  it  can  apply  for 
reclassification  based  on  the  need  of  the 
institution  to  provide  access  to  care  for 
Medicare  beneficiaries.  The  requirement 
that  the  hospital  be  located  in  a  county 
that  is  adjacent  to  an  MSA  or  NECMA 
therefore,  does  not  apply.  However,  if 
the  MGCRB  finds  that  the  hospital 
qualifies  for  urban  redesignation,  then  it 
must  be  redesignated  as  part  of  the  MSA 
closest  to  the  hospital. 

2.  Guidelines  for  a  Joint  Api^cation  for 
All  Hospitals  in  a  Rural  County  Seeking 
Urban  Reclassification 

a.  Introduction.  In  order  for  all  the 
Medicare  prospective  payment  system 
hospitals  located  in  a  niral  cotmty  to  be 
reclassified  as  part  of  an  adjacent  MSA 
or  NECMA,  all  of  the  Medicare 
prospective  payment  system  hospitals  in 
the  county  must  jointly  apply  to  the 
MGCRB.  We  are  requhing  all  hospitals 
to  participate  in  a  request  that  pertains 
to  the  entire  counfy  because  such  an 
action  affects  all  hospitals  in  the  coimty. 
We  believe  that  this  requirement  is 
essential  given  the  impact  that 
redesignation  of  all  hoq>itals  in  a  county 
could  have  on  certain  classes  of  rural 
hospitals  under  section  1886(d)(5)(G)(iii) 
of  the  Act.  For  example.  Medicare- 
dependent,  small  rural  hospitals  would 
lose  that  status  if  all  hospitals  in  the 
rural  county  were  deemed  to  be  urban. 
If  all  hospitals  in  a  county  do  not  wish 
to  be  part  of  a  group  appeal  for 
redesignation,  then  each  of  those 
hospitals  seeking  redesignation  must  do 
so  using  the  individual  hospital 
guidelines  outlined  in  section  IIIJ9.1., 
above. 

The  counfy  in  which  the  hospitals  are 
located  must  first  meet  one  of  the  census 
guidelines  that  follow  in  Section  IIIB.2. 
b  or  c.  FinaUy,  all  the  hocpitals  in  the 
counfy  must  meet  the  wage  guidelines  in 
section  HI  B  2  d.  below,  of  this  iweamble. 

At  the  beginning  of  section  IU.B  of  this 
preamUe,  above,  we  have  provided  a 
list  of  data  sources  for  hospitals  to  use 


in  meeting  our  data  requirements.  In 
addition,  the  MGCRB  will  consider 
requests  based  on  more  recent  Bureau  of 
the  Census  data  regarding  population 
density,  population  growth,  and  changes 
in  designation  of  urbanized  areas.  The 
MGCRB  may  not  consider  more  recent 
commuting  data,  since  such  data  is  not 
available  from  the  Bureau  of  the  Census. 
The  MGCRB  will  not  consider  data 
developed  from  surveys  outside  the 
Bureau  of  the  Census,  such  as 
proprietary  surveys.  State  and  local 
surveys,  or  surveys  conducted  by 
Federal  agencies  other  than  the  Bureau 
of  the  Census,  since  these  surveys  may 
not  be  consistent  with  Bureau  of  the 
Census  data  and  are  not  available  to  all 
hospitals  on  a  national  basis. 

b.  Bureau  of  the  Census  Data— 1980.  If 
the  cotmty  failed  to  qualify  for  urban 
classification  because  it  did  not  meet 
the  0MB  standards  that  were  pubUshed 
in  the  Federal  Register  on  lanuary  3, 
1980  (45  FR  95B)  or  because  it  did  not 
meet  the  standards  under  section 
1886(d)(8)(B)  of  the  Act  with  respect  to 
hospitals  in  certain  rural  counties 
adjacent  to  urban  areas,  it  must  be  able 
to  demonstrate  that  based  on  updated 
Bureau  of  the  Census  data,  estimates,  or 
projections,  it  now  meets  the  standards. 

c.  Bureau  of  the  Census  Data— 1990.  If 
the  counfy  wotild  qualify  for 
reclassification  as  part  of  a  MSA  or 
NECMA  based  on  the  revised  standards 
issued  by  0MB  for  the  1990  Census  (55 
FR  12154,  March  31, 1990),  those 
standards  may  be  used  to  qualify  for 
redesignation.  The  Appendix  includes 
the  part  of  those  standards  that  is 
relevant  to  this  issue. 

d.  IVit^e  Guideline.  The  aggregate 
average  hourly  wage  of  all  the  hospitals 
in  the  counfy  must  be  equal  to  or  greater 
than  85  percent  of  the  average  hospital 
hourly  wage,  or  90  percent  of  the 
Occupationally  adjusted  hourly  wage,  in 
the  MSA  or  NECMA  to  which  the 
hospitals  in  tho  cotmfy  seek 
reclassification.  The  wage  comparison 
must  be  basedjon  HCFA  wage  survey 
data. 

3.  Alternative  Guidelines  AppUcable  to 
Hospitals  Located  in  New  Ei^and 
Counfy  Metropolitan  Areas  (NECMAs) 

a.  Introduction.  These  guidelines 
apply  only  to  urban  hospitals  in  New 
England  whose  designation  is  affected 
by  the  use  of  NECMAs  to  define  urban 
areas,  in  lieu  at  MSAs.  An  individual 
hospital  located  in  a  NECMA  may  also 
qualify  for  redesignation  based  on  the 
criteria  contained  in  section  III.B.1. 
above.  NECMAs  were  defined  because 
MSAs  in  New  &igland  had  been 
established  fdong  township  boundaries, 
.  rather  than  counfy  boundaries.  The 


intention  in  defining  NECMAs  was  to 
establish  an  urban-rural  classification 
for  New  England  that  is  comparable  to 
the  rest  of  the  United  States.  As  a  result 
of  the  differences  in  the  criteria,  some 
areas  of  a  counfy  that  were  designated 
as  part  of  a  particular  MSA  according  to 
the  criteria  used  for  defining  MSAs, 
were  not  included  within  the  NECMA 
that  corresponded  to  the  metropolitan 
area,  but  were  instead  estabUshed  as 
another  NECMA. 

b.  Guidelines  Applicable  to  Individual 
NECMA  Hospitals.  A  hospital  currently 
classified  as  urban  due  to  its  location  in 
a  NECMA.  may  be  redesignated  as  part 
of  another  NECMA  if  it  meets  the 
following  criterion: 

The  hospital  demonstrates  that  it 
would  have  been  classified  in  a  different 
urban  area  imder  the  criteria  for 
designating  MSAs  in  New  England.  For 
example,  part  of  Bristol  Cotmfy  was 
included  in  the  Boston,  Massachusetts 
MSA.  However,  under  the  criteria 
establishing  NECMA  botmdaries,  this 
area  was  included  in  a  separate 
NECMA  (that  is,  the  New  Bedford-Fall 
River-AtUeboro  Massachusetts 
NECMA),  not  part  of  the  Boston, 
Massachusetts  NECMA.  Under  this 
guideline,  a  hospital  located  in  the 
section  of  Bristol  Counfy  that  is  included 
in  the  Boston  MSA  may  qualify  for 
inclusion  in  the  Boston  NECMA. 

c.  Guidelines  Applicable  to  All 
Hospitals  Within  a  NECMA.  All 
hospitals  in  a  NECMA  may  qualify  for 
redesignation  to  another  NECMA  if  they 
meet  ti^e  following  two  criteria: 

i.  All  hospitals  in  the  NECMA  apply 
for  redesignation  as  a  group. 

ii.  The  hospitals  can  show  that  the 
NECMA  to  which  they  are  designated 
would  be  combined  as  part  of  the 
NECMA  to  which  they  seek 
redesignation  if  the  criteria  for 
combining  NECMAs  were  the  same  as 
the  criteria  used  for  combining  MSAs.  It 
should  be  noted  that  combining  MSAs 
should  not  be  confused  with  the 
consolidating  of  MSAs.  We  do  not 
recognize  Consolidated  MSAs  (CMSAs) 
as  a  single  urban  area  for  purposes  of 
classify^  hospitals  tmder  the 
prospective  payment  system. 

These  criteria  apply  regardless  of 
whether  the  hospitals  pay  wages 
comparable  to  hospitals  located  in  the 
NECMA  to  which  the  hospitals  seek 
redesignation. 

Hie  special  criteria  set  forth  in  this 
section  with  regard  to  urban  hospitals  in 
New  England  do  not  preclude  New 
England  hospitals  from  qualifying  for 
redesignation  to  another  urban  area 
tmder  the  criteria  described  in  section 
III3.1.  of  this  preamble,  which  apply  to 
aU  individual  hospitals. 


The  basis  for  these  criteria  is  section  6 
of  the  Office  of  Management  and  Budget 
Standards  for  Defining  Metropolitan 
Statistical  Areas  published  on  lanuary  3. 
1960.  (45  FR  960).  Section  6  states  that 
"two  adjacent  MSAs  not  included  in  a 
consoUdation  by  the  above  criteria  [in 
section  5]  will  be  combined  as  a  single 
MSA  if: 

A.  Their  largest  central  cities  are 
within  25  miles  of  one  another,  or  their 
urbanized  areas  are  contiguous;  and 

B.  There  is  definite  evidence  that  the 
two  areas  are  closely  integrated  with 
each  other  economically  and 
socially  .  .  .;  and 

C.  Local  opinion  in  both  areas 
supports  the  combination." 

Definite  evidence  that  the  two  areas 
are  closely  integrated  with  each  other 
economically  and  socially  is 
demonstrated  by  the  commuting  and 
urbanized  area  criteria,  as  stated  in 
section  5  of  the  0MB  standards  (45  FR 
960): 

"The  commuting  interchange  between  die 
two  metropolitan  statistical  areas  is  equal  to; 

(1)  At  least  15  percent  of  the  employed 
workers  residing  in  the  smaller  metropolitan 
statistical  area,  or 

(2)  At  least  10  percent  of  the  employed 
workers  in  the  smaller  metropolitan 
statistical  area,  and 

a.  The  urbanized  area  of  a  central  city  of 
one  metropolitan  statistical  area  is 
contiguous  with  the  urbanized  area  of  a 
central  city  of  the  other  metropolitan 
statistical  area,  or 

b.  A  central  city  in  one  metropolitan 
statistical  area  is  included  in  the  same 
urbanized  area  as  a  central  city  in  the  other 
metropolitan  statistical  area. 

For  purposes  of  these  guidelines,  the 
criterion  involving  local  opinion  is  not 
considered  with  respect  to  NECMAs. 

Section  14.C  of  the  0MB  standards  is 
explicit  in  stating  that  section  6  does  not 
apply  in  New  Ei^and  (45  FR  961).  These 
guidelines  are  intended  to  provide  that 
hospitals  that  are  located  in  NECMAs 
that  would  qualify  for  combination 
based  on  standards  applicable  outside 
of  New  England  may  qualify  for  this 
redesignation. 

4.  Effect  of  Decisions  of  the  MGCRB  on 
Payments  to  Hospitals 

a.  Introduction.  The  provisions  in 
section  1886(d)(8)(C)  of  the  Act  as 
amended  by  section  6003(h)(2)  and  (3)  of 
Pub.  L  101-239  address  the  situation 
where  all  the  hospitals  in  a  counfy  are 
reclassified  from  a  rural  to  an  urban 
area  or  from  one  urban  area  to  another. 
Although  section  1886(d)(8)(C)  of  the  Act 
did  not  address  rural  to  rural 
reclassifications  for  all  the  hospitals  in  a 
counfy,  we  believe  it  is  appropriate  to 
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apply  the  tame  standards  in  those 
situations. 

Section  1886(d)(8)(C)  of  the  Act  is  also 
silent  widi  respect  to  how 
reclassificaticms  of  indtvidual  hospitab 
are  to  be  treated.  We  are  continuing  to 
evaluste  this  issue.  In  die  FY  1982 
proposed  prospective  payment  system 
update,  we  will  propose  a  methodology 
to  address  the  application  of  the  wage 
index  where  not  all  hospitals  in  a  county 
or  MSA  have  been  redesignated.  We  are 
especially  interested  in  receiving 
comments  on  this  issue. 

Hospitals  that  arci  reclassified  only  for 
wage  index  purposes  are  not  considered 
urtMn  for  any  other  purpose  other  than 
its  labor  market  area  (for  example,  the 
disproportionate  share  hospital 
formula).  Hospitals  that  are  reclassified 
only  for  purposes  of  the  standardized 
payment  amounts  are  considered  urban 
for  all  purposes  under  section 
1888(d)(2)(D)  of  the  Act.  except  fat  the 
use  of  die  wage  index. 

b.  Effect  of  Reclassification  of  All 
Hospitals  in  a  County  or  Wage  Index 
Values,  fai  accordance  with  section 
188e(dK8)(q  of  die  Act.  die  following 
polides  apply  to  the  situation  hi  which 
all  the  hospitals  in  a  county  are 
reclas^ed.  Hie  effect  of  the 
reclassification  (m  the  wage  index  value 
of  the  affected  areas  is  dependent  on  the 
hypothetical  impact  the  wage  data  for 
the  reclassified  hospitals  would  have  on 
the  wage  index  value  of  the  area  to 
which  they  have  been  reclassified. 

L  Impact  on  Wage  Index  of  One 
PercentagB  Point  or  Less.  If  the  wage 
data  fat  me  reclassified  hospitals  would 
reduce  the  wage  hidex  for  the  MSA  or 
the  rural  area  to  which  the  hospitals  are 
redasrified  by  one  percentage  point  or 
less,  the  reclassified  hospitals  are 
subject  to  the  MSA  or  nual  wage  index 
computed  exclusive  of  dn  reclassified 
hospitals.  If  the  wage  data  for  the 
reclassified  hoqHtals  would  increase  the 
wage  index  for  the  MSA  or  the  rural 
area  to  wbkh  the  hospitals  are 
classified,  the  wage  data  for  the 
exchided  hospitab  wiU  be  inchuled  in 
the  computation  of  the  MSA  or  rural 
wage  index. 

ii.  Impact  on  Wage  Index  of  More 
than  dte  Percentage  Point  V.ih»yngfi 
data  for  the  reclassified  hospitals  wcmld 
reduce  the  wage  index  for  the  MSA  or 
rural  area  to  wdiich  the  hospitals  were 
redasdfied  by  mora  than  one 
percentage  pdnt  the  wage  index  is 
spplied  separately  to  die  MSA  or  State 
rural  area  and  to  the  redetignated 
hospitals.  The  redesigDated  hoqiitals 
will  have  their  wage  index  determined 
on  a  county  qiedfic  basis,  as  if  their 
county  were  a  separate  area.  However, 
the  wage  index  will  not  be  less  than  the 


hoqiital's  origfaial  Statewide  rural  wage 
indnc  or  MSA  wage  index. 

iii.  Impact  on  Areas  Whose  Wage 
Index  Would  Be  Reduced  by  Excluding 
Redesignated  Hospitals.  Rural  areas  or 
MSAs  wHiose  wage  index  values  would 
be  reduced  by  excluding  the  data  for 
redesignated  hospitals  will  continue  to 
have  their  wage  bidex  calculated  as  if 
no  redesignation  had  occurred. 

c.  Budget  Neutrality.  Section 
1886(d)(8)(D)  of  die  Act  requires  diat  die 
effect  of  decisions  of  die  MGCRB  be 
budget  neutral  That  section  also 
required  that  a  proportional  adjustment 
to  the  standardized  amount  for  urban 
hospitab  be  made  to  ensure  that  total 
aggregate  payments  made  in  the 
prospective  payment  system  be  neither 
greater  than  tuit  less  than  aggregate 
payments  that  would  otherwise  be 
made.  In  addition,  that  secdcm  requires 
that  aggregate  payments  to  those  rural 
hospitab  not  affected  by  this  provision 
remain  constant 

IV.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meeb  one  of  die  E.0. 12291 
criteria  for  a  "major  rule":  that  is.  that  b 
likely  to  result  in— 

•  An  annual  effect  on  the  economy  of 
giro  million  or  more: 

•  A  major  increase  in  cosb  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effecb  on 
competiticm,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  fcweign- 
based  enterprises  in  domestic  or  export 
mariiets. 

Hospitab  reclassified  as  a  result  of 
thb  final  rule  will  receive  increased 
Medicare  payments.  However,  in 
accordance  widi  section  1886(d)(8)(D)  of 
the  Act.  proportional  adjustmenb  will 
be  made  to  the  urtian  and  rural 
standardized  amounts,  thereby 
eliminating  any  effect  of  the  increased 
hospital  payments  on  the  Medicare 
budget  Because  thb  rub's  effect  b 
bu^t  neutral,  this  final  rub  with 
comment  b  not  a  major  rule  under  B.O. 
12291  criteria,  and  a  regulatory  impact 
analysb  b  not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regubtory 
flexibiUty  ana^sb  diat  is  coosbtent 
with  the  Regubtory  FlexibiUty  Act 
(RFA)  (6  U.8.C  601  dirou|^  812)  unless 
the  Secretary  certifies  that  a  final  rub 


will  not  have  a  significant  eomomic 
impact  on  a  substantial  number  of  small 
entities,  fat  purposes  of  the  RFA.  we 
consider  all  prospective  payment 
hospitals  to  be  small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regubtory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysb  must 
conform  to  the  provuions  of  section  804 
of  the  RFA.  For  purposes  of  section 
1102(b).  we  define  a  small  rural  hospital 
as  a  hospital  that  b  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  SO  beds. 

Thb  interim  final  rule  with  ccnnment 
period  will  omform  the  regulations  to 
the  legblative  provisions  of  the 
Omnibus  Budget  Recondlbtion  Act  of 
1989  (Pub.  L 101-239)  and  will  speciiy 
procedures  to  be  followed  in 
implementing  the  law. 

We  are  unable  to  determine  the 
economic  fanpact  thb  interim  final  rule 
with  comment  period  will  have  on 
prospective  payment  hospitab  because 
sufficient  data  are  not  available. 
However,  sfaice  thb  final  rule  represenb 
a  signfficant  diange  in  the  rules 
governing  the  geographic  classification 
of  hospitab  uiuler  the  prospective 
payment  system,  we  have  prepared  the 
foUowhig  voluntary  regulatory  flexibility 
analysis,  which,  in  combination  with  the 
preamble,  b  intended  to  conform  to  the 
requiremenb  of  the  RFA  and  section 
1102(b)  of  die  Act 

1.  Medicare  Geographical  Cbssification 
Review  Board  (MGCRB) 

a.  On-the-Record  Decisions.  We  do 
not  believe  the  provision  allowing  the 
MGCRB  to  bsue  on-the-record  decisions 
win  advenely  affect  hospitals.  The 
MGCRB  will  be  making  decisions  on 
reclassificati(m  requests,  using  the 
substantive  criteria  described  in  section 
nLB.  of  die  preamble.  On-the-record 
decisions  «^  be  used  as  a  measure  to 
help  expedite  decisionmaking  by  the 
MGCRB  issue  decisions  within  180  days 
after  the  fint  dey  of  the  Federal  fiscal 
year  precedhig  tibe  Federal  fiscal  year 
for  which  a  hospital  has  filed  a  compbte 
application  for  reclassification.  We 
estimate  approximately  STO  initial 
apidications  will  be  received  and  diese 
must  be  reviewed  and  decided  upon  by 
die  MGCRB  widiin  die  statiitoiy 
tim^ame  taidicated  above.  If  a  hospital 
desires  an  oral  hearing,  it  must  provide 
to  die  MGCRB's  satisfoction  reasons 
why  an  oral  bearing  b  necessary.  The 
MGCRB  may  also  decide  on  ib  own  diet 
an  oral  hearing  b  necessary  to  resolve 
the  matter. 


b.  Timing  and  Content  of  Application 
to  MGCRB.  As  stated  in  section  B.l.a  of 
this  impact  statement,  above,  we 
anticipate  approximately  300 
appUcations  initially.  Within  the  180-day 
timeframe,  the  MGCRB  will  be  expected 
to  review  applications,  conduct  any 
necessary  proceedings  and  issue 
decisions.  The  MGCRB  will  dismiss 
applications  that  are  not  filed  within  the 
statutory  time  frame.  In  addition,  radier 
than  requiring  the  MGCRB  to  issue 
decisions  based  on  incomplete 
reclassification  requests,  and  to 
expedite  the  dedaionmaking  process, 
only  complete  hospital  applications  will 
be  accepted  as  described  in  section 
in.A.e  of  the  preamble,  above. 
Therefore,  incomplete  applications  will 
be  dbmissed  by  the  MGCRB.  We  do  not 
believe  hospitals  will  be  adversely 
affected  by  this  requirement  because 
hospitals  should  have  ample  time  to 
assemble  the  data  required  for  a 
complete  reclassification  application. 
Further,  hospitab  may  appeal  to  the 
Administrator  dismissals  made  by  the 
MGCRB  for  those  applications  that  are 
received  late  or  are  incomplete. 

c.  Documentation  Necessary  for 
Making  Decisions.  Some  hospitab  may 
object  to  the  amount  of  documentation 
required  to  substantiate  an  appHcation 
to  the  MGCRB  or  to  the  costs  involved 
in  providing  the  mformation.  Wfaib 
there  may  be  some  costs  involved  in  - 
compiling  the  necessary  documentation 
to  substantiate  the  request  for 
reclassification,  we  do  not  believe  the 
costs  will  be  significant  Further,  such 
documentation  is  necessary  in  order  for 
the  MGCRB  to  issue  its  decisions. 

2.  General  Criteria  for  die  MGCRB 

A.  Tenure  of  Determination.  We 
believe  that  the  statutory  language  in 
section  1886(d)(lO)(CKi)  of  Uie  Act 
provides  that  MGCRB  decisions  are  to 
be  effective  for  one  year  as  described  in 
section  III.B  of  the  preamble.  Alternative 
provisions  have  also  been  induded  that 
permit  the  MGCRB  to  use  discretion 
concerning  the  renewal  of 
reclassification  dedsions. 

b.  Criteria  for  Specif ic 
Reclassifications.  Some  hospitab  may 
view  these  criteria  as  being  too 
restrictive  or  not  addressing  their 
particular  cases  satisfactorily.  We 
believe  these  criteria  are  broad  enough 
to  cover  those  cases  that  merit  an 
exception  to  the  rules  governing  die 
geographic  dassification  of  prospective 
payment  hospitals. 

3.  Impact  on  Hoapitab 

It  is  not  possible  to  estimate  the 
average  increase  in  paymenb  to 
redassified  hospitals  because  sufficient 


data  (for  example,  number  of  requesb 
approved:  number  of  hospitab 
recUssified  from  rural  to  urban;  urban  to 
large  urban,  etc.]  are  not  available. 
However,  we  are  providing  the 
following  hypothetical  exampbs  to 
demonstrate  the  economic  impad 
redassifications  cpuld  have  on  hospital 
payments  per  discharge  and  the  urban 
standardized  amount 


Hoapital  B  is  a  100-bed  raral  hospital  Aat 
had  1,800  Medicare  dischargn  over  tiie 
period  of  a  Federal  fiscal  year.  The  hocpital 
was  then  reclassified  "Other  Urban"  for 
purposes  of  the  standardized  araoont  and  the 
wage  index.  Since  the  inclusion  of  the  wage 
data  for  the  reclassifled  hospital  would  lesalt 
in  less  than  a  1.0  percentge  point  reduction  in 
the  wage  index  value  for  the  MSA.  the 
hospital  will  receive  the  wage  index  for  the 
MSA  and  its  wage  index  will  increase  from 
0.8000  to  1.0000.  The  impact  per  dischaige  on 
the  reclassified  hospital  is  $3,517  (national 
labor-related  rate  for  "Other  Urban" 
hospitals  multiplied  by  1.0000  wage  index, 
plus  the  non-labor  related  rate  ($2,481 
multiplied  by  1.0000)  plus  $1,028)]  minus 
$2,750  (national  labor-related  rate  for  rural 
hospitals  multiplied  by  0.8000  wage  index 
plus  the  non-labor  related  rate  ($2,450 
multipUed  by  0.8000)  plus  $789]]  which  equals 
$767  per  discharge.  The  impact  of  the 
reclassification  is  a  total  increase  of 
$1,227,200  for  the  1.600  Medicare  discharges. 
In  addition,  the  disproportionate  share 
provisions  applicable  to  urban  hospitals 
would  apply. 

Exampto2 

Hospital  N  is  a  200-bed  "other  urban" 
hospital  that  has  experienced  2.500  Medicare 
discharges  over  a  Federal  fiscal  year.  The 
hospital  is  reclassified  as  part  of  a  "large 
urban"  area.  The  previous  wage  index  was 
0.9500.  Tlie  new  wage  index  that  wiil  apply 
as  a  result  of  the  redesignation  is  1.1500,  die 
wage  index  of  the  "large  urban"  area.  The 
impact  per  discharge  on  the  reclassified 
hospital  is  $3,954  ("large  urban"  area  labor 
related  standardized  amount  multiplied  by 
1.1500  wage  index  plus  the  non-labor  related 
amount  ($2,531  multiplied  by  1.1500)  plus 
$1,043))  minus  $3,392  ("other  urban"  area 
labor  related  amount  multiplied  by  0.9500 
wage  index  plus  the  non-labor  related 
amount  ($2,401  multiplied  by  0.9500)  ph» 
$1,028]]  which  equals  $562.  The  impact  of  the 
reclassification  is  an  increass  of  81,405,000 
for  the  total  2,500  Medicare  discharges. 

Examples 

Assuming  that  MGCRB  finds  favorably  for 
200  hospitals  that  are  then  reclassified^with  a 
total  impact  of  $123,000,000  In  additimal 
payments  to  these  boQiitait,  aw  budget- 
neutrality  adiostment  impact  (asswning  $44 
biUion  in  pajnaants  t»  nrlian  hoqiftata)  would 
be  a  reduction  of  about  OJS  parosnt  in  Ifas 
standardiasd  aBoinis  npplicaUe  to  uriwn 
hospitab 

As  a  result  of  hospital  raclaasificaUons 
Aere  «vill  be  a  slight  decrease  in  the  urban 


standardtetd  sauianL  However,  wt  baUsvs 
the  dacraaas  woidd  not  ba  signlflcsn* 

C.  Conclusion 

Tills  interim  final  rule  wiU  benefit  all 
hospitals,  including  small  rural 
hospitals,  seeking  geographic 
reclassification  or  redesignation  for 
purposes  of  payment  by  providing  an 
exceptions  process  to  certain  rules 
governing  payment  under  the  Medicare 
prospective  payment  system.  However, 
it  b  possible  that  some  provisions  will 
create  effecb  that  are  unintended  or 
unexpededly  costly.  Therefore,  we  are 
specifically  requesting  comments  on 
aspecb  of  diese  regulations  that  might 
create  an  unreasonable  burden.  We  are 
particularly  interested  in  comments  on 
the  MGCRB  criteria  and  any  alternative 
means  by  which  the  goals  of  diis  interim 
final  nile  with  comment  period  could  be 
achieved. 

V.  Other  Requhed  Information 

A.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  in  the 
Effective  Date 

We  ordinarily  publish  a  notice  Of 
proposed  rulemaking  for  a  reguUtion  to 
provide  a  period  for  public  comment 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impractical 
uimecessary,  or  contrary  to  public 
interest  We  find  good  cause  to  issue 
this  regulation  as  an  interim  final  rule 
with  comment  period  because  the  delay 
involved  in  prior  notice  and  comment 
procedures  would  be  contrary  to  the 
public  interest  As  explained  elsewhere 
in  dib  preamble,  the  MGCRB  is 
required,  by  statute,  to  issue  decisions 
on  hospital  applications  no  later  than 
180  days  after  October  1.  the  firet  day  of 
the  Federal  fiscal  year  preceding  the 
Federal  fiscal  year  for  which  the 
hospital  is  seeking  reclassification.  We 
have  found  it  necessary,  therefore,  to 
issue  this  interim  final  rule  with 
comment  period  in  order  to  provide 
application  procedures  and 
reclassification  criteria  upon  wiiich 
hospitals  can  rely  to  submit  their 
applications,  and  on  which  the  MGCRB 
can  rely  in  issuing  its  decisions. 
Moreover,  publication  of  an  interim  final 
rule  with  comment  period  is  essential  to 
ensure  diet  hospitals  can  spply  timely 
for  reclassification  for  fiscal  year  1992 
and  die  MGCRB  can  issue  dedsioas  on 
the  hospitab'  applications  by  the 
statutory  deadline  of  Mardi  3a  1991. 
We  dierefoM  find  diat  die  deby 
involved  in  prior  notice  and  comment 
wouki  be  oontrazy  to  the  public  interest 
bi  diat  it  would  diodnbh  hospitals' 
opportunitbs  to  file  time^  appUcations 
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for  reclassification  for  Federal  fiscal 
year  1962  and  to  receive  the  potential 
benefits  of  reclassification. 

Timey  adjudication  is  essential  not 
only  to  ensure  that  hospitals  are  not 
deprived  of  the  statutory  right  subject  to 
the  specified  criteria,  to  apply  for 
redassUBcation  in  order  to  receive  the 
full  benefits  of  reclassification  for 
Federal  fiscal  year  1992,  Iraf  also  to 
ensure  that  the  budget  neutral 
requirement  imposed  by  Congress  in 
section  1886(d)(e)  of  the  Act  can  be  miet 
for  Federal  fiscal  year  1992  prospective 
payment  system  rates. 

Thoefore,  we  have,  concluded  that  it 
is  apfvoiMiate  to  issue  an  fiiterim  final 
rule  in  this  instance.  However,  we  are 
providing  a  eo-day  period  for  pubUc 
comment,  as  indicated  at  the  beginning 
of  this  rule.  After  considering  comments 
that  ara  received  timely,  we  will 
respond  to  the  comments,  include  any 
changes  in  the  rule  that  might  be 
necessitated  in  light  of  those  comments, 
and  publish  a  final  rule  in  the  Federal 
Raster. 

We  also  normal^  provide  a  delay  of 
30  days  in  the  effective  date  for 
documents  such  as  this.  However,  if 
adherence  to  this  procedure  woidd  be 
impractical,  uimecessary,  or  contrary  to 
pubUc  interest,  we  may  waive  the  delay 
in  the  effective  date.  We  find  good  cause 
to  waive  the  usual  30-day  delay  in  this 
instance.  The  statutory  ^active  date  for 
the  provisions  included  in  this  rule  is 
July  1, 1990.  Moreover,  as  explained 
above,  it  Is  essential  that  these 
provisions  have  immediate  effect  so  that 
hospitab  may  submit  applications  to  the 
MGCRB  by  October  1, 1990.  A  30-day 
delay  in  the  effective  date  for  this  rule 
would  not  only  deprive  hospitals  of  the 
statute's  intended  benefits,  as  described 
above,  but  also  would  deprive  the 
MGCRB  of  time  necessary  for  it  to  issue 
its  decisions  within  the  statutory  180- 
day  ti,nie  frame.  Moreover,  the  delay 
would  jeopardize  the  budget  neutral 
requirement  described  above.  Thus,  a 
SOnday  delay  in  the  effective  date  would 
be  contrary  to  the  public  interest 
Therefore,  we  find  good  cause  to  waive 
the  usual  30-day  delay  in  effective  date. 

B.  Paperwork  Reduction  Act 

Sections  412.230, 412.232. 412.234, 
412.256. 412.282,  412.268  and  412.278  of 
this  interim  final  rule  with  comment 
contain  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB).  These  requirements  will  not  be 
effective  until  OMB  clearance  is 
received.  This  rule  describes  criteria  to 
be  used  in  making  reclassification 


determinations.  These  sections  describe 
data  needed  to  support  a  request  for 
reclassification.  It  is  estimated  that  the 
burden  associated  with  supplying  this 
data  is  4  to  16  houra  per  response.  We 
will  submit  a  copy  of  this  nde  to  OMB 
for  its  review  of  tibese  information 
collection  requirements  and  a  notice  will 
be  published  in  the  Federal  Register 
after  approval  is  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  infOTmation 
collection  requirements  should  direct 
them  to:  Allison  Herron,  HCFA  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Room  3002,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

C  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
concerning  regulations,  we  cannot 
acknowledge  or  respond  to  the 
comments  individually.  However,  we 
will  respond  to  all  comments  received 
by  the  date  and  time  specified  in  the 
DATES  section  of  this  preamble,  and 
issue  any  necessary  changes  in  a  final 
rule. 

list  of  Subjects  in  4Z  CFR  Pax!  4U 

Health  facilities.  Medicare. 
42  CFR  diaptier  IV  is  amended  as  set 
forth  below: 

CHAPTER  IV-HEALTN  CARE  FINANCINQ 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 


Part  412  is  amended  as  follows: 

PART  412-PROSPECnVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Audwrity:  Sections.  1102. 1816(e].  1871,  and 
1886  of  the  Sodal  Security  Act  (42  U.&&  . 
1302. 1395g(e).  1395hli.  and  13»5ww). 

B.  Subpart  A.  S  412.1(b).  is  revised  as 
follows: 

Subpart  A— Omfl  Provlsloiw 

(412-1    Scopeofparl 

(b)  Summary  of  content  This  subpart 
describes  the  basis  of  payment  for 
inpatient  hospital  services  under  the 
prospective  payment  system,  and  sets 
forth  the  general  basis  of  this  system. 
Subpart  B  sets  forth  the  classifications 
of  hospitals  that  are  included  in  and 
excluded  bam  the  prospective  payment 
system,  and  sets  forth  requirements 
governing  the  inclusion  or  exclusion  of 
hospitals  in  the  system  as  a  result  of 


changes  in  their  classification.  Subpart 
C  sets  forth  certain  conditions  that  must 
be  met  for  a  hospital  to  receive  payment 
under  the  prospective  payment  system. 
Subpart  D  sets  forth  the  basic 
methodology  by  which  prospective 
payment  rates  are  determined.  Subpart 
E  describes  the  transition  rate-setting 
methods  that  are  used  to  determine 
transition  parent  rates  during  the  firat 
four  years  of  the  prospective  payment 
system.  Subpart  F  sets  forth  the 
methodology  for  determining  additional 
payments  ifx  outiier  cases.  Subpart  G 
sets  forth  rules  for  special  treatment  of 
certain  facilities.  Subpart  H  describes 
the  types,  amounts,  and  methods  of 
payment  to  hospitals  under  the 
prospective  payment  system.  Subpart  K 
describes  how  the  prospective  payment 
system  is  implemented  for  hospitals, 
located  in  Puerto  Rico.  Subpart  L  sets 
forth  the  procedures  and  criteria 
concerning  application  bom  hospitals  to 
the  Medicare  Geographical 
Classification  Review  Board  for 
geographic  redesignation. 

C.  A  new  subpart  L  is  added  to  read 
as  follows: 

Subpart  L— Th*  Msdicars  QaograpMcal 


CrttwH  and  CondWons  for  Redesignattan 

o6C« 

412.230  Criteria  for  an  individual  hospital 

seeking  redesi^ation  to  a  different  rural 

or  urban  area. 
412.232  Criteria  for  all  hospitals  in  a  rural 

county  seeking  urt>an  redesignation. 
412.234  Alternative  Criteria  for  hospitals 

located  in  an  NECMA. 

CompocHfcNi  and  Procedms 

412.246  MGCRB  members. 

412.248  Number  of  members  needed  for  a 

decision  or  a  hearing. 
412.250  Sources  of  MGCRB's  authority. 
412.2S2  Application. 
412.254  Proceedings  before  the  MGCRB. 
412.256  Application  requirements. 
412.258  Parties  to  MGCRB  proceeding. 
412.280  Hme  and  place  of  the  oral  hearing. 
412.262  Disqualification  of  an  MGCRB 

member. 
412.264  Evidence  and  comments  in  MGCRB 

proceeding. 
412.286  Request  for  information  or  data. 
412.268  Subpoenas. 
412.270  Witnesses. 
412.272  Record  of  proceeding  before  the 

MGCRB. 
412.274  Scope  and  effect  of  an  MGCRB 

decision. 
412.276  Uming  of  MGCRB  decision  and  its 

appeal. 
412.278  Administrator's  review. 
412.280  Representation. 


RcddsiSMrtloN 

%  41S.2M  dHMNi  lor  an  IndlvlduM  baapMI 
I  to  a  dnfeiaat  ravsiaf 


(a)  Genera/— (1)  Purpose.  An 
individual  hospit^  may  seek 
redesignation  to  an  adjacent  rural  or 
urban  area  for  the  purpoees  of  using  the 
other  area's  standardized  amount  wage 
index  value,  or  bodi. 

(2)  Adjacent  Ana.  Except  for  rural 
referral  centers  and  sole  community 
hospitals,  a  hospital  must  be  located  in  a 
county  or  MSA  diat  is  adjacent  to  the 
rural  area  or  urban  area  to  which  it 
see^  redesignation. 

(3)  Proximity.  Except  as  provided  in 
paragraph  (a)(4)  of  diis  section,  to  be 
redesignated  to  a  different  rural  or 
urban  area,  a  hoq)ital  must  demonstrate 
a  close  proximity  to  die  adjacent  area  to 
which  it  seeks  redesignation  by  meeting 
the  criteria  in  paragraph  (b).  and 
submitting  data  requested  under 
paragraph  (c)  of  this  section. 

(4)  Special  rules  for  sole  community 
hospitals  and  rural  referral  centers,  (i) 
A  hospital  that  ia  a  lural  referral  center, 
a  sole  community  hospital,  or  both  may 
be  designated  to  an  area  that  is  not  an 
adjacent  county. 

(ii)  A  hospital  Siat  is  a  rural  referral 
center,  a  sole  community  hospital,  or 
both  does  not  have  to  demonstrate  a 
dose  proximity  to  the  area  to  which  it 
seeks  redesignatkm.   > 

(iii)  If  a  hospital  that  is  a  rural  referral 
center,  a  sole  community  hospital  or 
bo^  qualifies  for  urban  redesignation.  it 
is  redesignated  to  the  urban  area  that  is 
closest  to  the  hospital. 

(b)  Proximity  criteria.  A  hospital 
demonstrates  a  close  proximity  with  the 
adjacent  area  to  which  it  seeks 
redesi^gnation  if  one  of  the  following 
conditions  applies: 

(1)  The  distance  from  the  hospital  to 
the  adjacent  area  is  no  more  than  IS 
miles  for  an  urban  hospital  and  no  more 
than  35  miles  for  a  rural  hospital 

(2)  At  least  50  percent  of  the  hospital's 
employees  reside  in  the  adjacent  area. 

(c)  AppnpriatB  proximity  data.  For 
redesignation  la  «a  adjacent  area,  the 
hospital  must  subadt  appropriate  data 
rekitlng  to  its  {woxinuty  to  duU  adjacant 

(1)  To  denHHMrate  pnndnuty  to  the 
adjacent  area.  Hm  hoqritalnnist  submit 
evidenoa  of  the  shortest  roate  over 
improved  roads  to  dia  adjacent  area  and 
the  distance  of  dwt  covta. 


(2)  For  em^oyee  address  data,  the 
hospital  must  submit  ciurent  payrdl 
rec(Hds  that  include  information  that 
estabhriies  the  home  addresses  by  aip 
code  of  its  employees. 

(d)  Use  of  an  adjacent  area's 
standardized  omomrt— (1)  Criteria.  To 
receive  an  adjacent  area's  standardized 
amount,  a  hospital  must  demonstrate 
that  its  incurred  costs  are  more 
comparable  to  the  amount  it  would  be 
paid  if  it  were  redassified  dian  die 
amount  it  is  currendy  paitl,  and  diet  it 
has  die  necessary  geographic 
relationship  (as  spedficd  in  i  412.230(b)) 
with  die  area  to  which  it  seeks 
redesignation. 

(2)  Demonstrating  comparable  costs. 
A  hospital  demonstrates  that  its  costs 
are  more  comparable  to  the  amount  it 
would  be  paid  if  it  were  redassified  if 
the  hospital's  case  mix  adjusted  cost  per 
disdiarge  is  at  least  equal  to  its  current 
rate  plus  "^  percent  of  the  Afferenoe 
between  that  rate  and  die  rate  it  would 
receive  if  it  were  redassified. 

(3)  Appropriate  cost  data.  For  a 
standardized  amount  change,  the 
hospital  must  submit  appropriate  data 
as  follows: 

(i)  For  hospital-specific  data,  the 
hospital  must  provide  data  from  its  most 
recenUy  settled  and  most  recently  Bled 
cost  report 

(ii)  For  data  on  other  hospitals,  the 
hospital  must  base  its  application  on  the 
most  recent  revisions  to  die  prospective 
payment  system  rates  for  inpatient 
hospital  services,  as  published  in  the 
Federal  Register. 

(e)  Use  of  urban  or  other  rural  area 's 
wage  index — (1)  Criteria  for  use  of 
adjacent  area's  wage  index.  To  use  an 
adjacent  area's  wage  index,  a  hospital 
must  demonstrate  die  following: 

(i)  The  hospital's  incurred  wage  costs 
are  comparable  to  hospital  wage  costs 
in  an  ac^acent  urban  or  rural  area: 

(ii)  The  hospital  has  the  necessary 
geographic  relationship  as  specified  in 
1 412i30(a];  and 

(iii)  Onie  of  die  fcdlowing  conditions 
apply: 

(A)  The  hospitaTs  average  hourly 
wage  is  equal  to  at  least  85  percent  erf 
the  average  hospital  hourly  wage  in  the 
adjacent  area;  or 

(B)  The  hospital's  average  hourly 
wage  wei^ted  for  occupational 
categories  is  at  least  SOpeioant  of  the 
average  ho^rital  houriy  wage  in  the 
adjacent  area. 

(2)  Appropriate  wags  data.  For  a  wage 
index  chauoge.  die  hospital  auut  sidwit 
appropriate  data  as  follows: 

(i)  For  ho^tal-apectfic  data,  die 
hospital  aMist  provide  data  from  die 
mostvaoaia  H(7A  battel  wage 
sarvay. 


(U)  For  data  for  odier  hospitals,  dw        j 
hospital  must  provide  data  oonceraing 
bodiofdiefoUowiBg: 

(A)  The  average  hourly  wafs  in  die 
acMaoant  area,  which  is  takan  from  the 
most  recent  HCFA  hospital  wage 
survey. 

(B)  Oocapatioaal-adx  data  to 
demonstrate  the  average  oocupattond 
mix  for  each  enpbyment  cate^focy  ia 
the  adjacent  area.  OocupatimialHBix 
data  can  be  obtained  from  the  Bureaa  of 
Labor  Statistics'  sarvey  of  a  Umited 
number  of  metropoUtan  areas;  or 
surveys  conduded  by  the  American 
Hospital  Association. 

S412.232   Cfttsrfaforalbeapttalsina 
rwdleowHy  sssWng  urban  rsdsalgnaHaa. 

(a)  Criteria.  For  all  bo^iitals  in  a  rural 
county  to  be  redesignated  to  an  urban 
area,  the  following  conditions  must  be 
met: 

(1)  The  county  in  which  the  hospitals 
are  located  must  be  adjacent  to  the 
MSA  or  NECMA  to  wUdi  diey  seek 
redesignation. 

(2)  All  hospitals  in  a  rural  county  must 
apply  for  redesignation  as  a  group. 

(3)  Tlie  hospitals  must  demonstrate 
that  the  rural  county  in  which  they  are 
located  currently  meets  the  criteria  for 
metropolitan  character  under  paragraph 
(b)4>f  diis  section  and  the  wage  criteria 
under  paragraph  (c)  of  this  section. 

(b)  Metropolitan  character.  The  poup 
of  hospitals  must  demonstrate  one  of  the 
following: 

(1)  The  county  in  wfaidi  die  hospitals 
are  located  meets  the  stsndan^  for 
redesignation  to  an  MSA  or  an  NECMA 
as  an  oudying  county  that  were 
published  in  die  Fadaial  Regislsr  on 
January  3, 1960  (45  FR  KS)  using  Bureau 
of  the  Census  data  or  Bureau  of  the 
Census  esthnates  made  after  1980. 

(2)  The  county  in  which  the  group  of 
hospitals  is  located  meets  the  standards 
for  designation  to  an  MSA  or  an 
NECMA  as  an  outlying  county  diet  were 
published  fai  die  Federal  Re^er  on 
March  3a  1990  (55  FR  12154)  and 
intended  for  use  with  1990  Census  data, 
using  Bureau  of  the  Coisus  data  or 
Bureau  of  die  Census  estimates  bom 
1980  or  later. 

(c)  Wa^  criteria.— (1)  Aggr^ate 
hourly  wags.  Hie  aggregate  average 
houriy  wage  for  all  hospitals  in  the  rural 
county  must  be  equal  to  at  least  85 
perosat  of  the  average  hourly  wage  in 
the  adjacent  urban  area:  or 

(2)  Aggregate  hourly  wage  weighted 
fdr  occupational  mix.  The  aggregate 
average  houriy  wage  for  all  hoapHals  in 
die  rural  camty,  waightad  for 
ooeapational  categories,  is  at  least  08 
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ptreent  of  the  average  hourly  wage  in 
the  adjacent  urban  area. 

(d)  Appropriate  data.—{\) 
Metropolitan  character,  (i)  To  meet  the 
criteria  in  paragraph  (b)  of  this  section. . 
the  hospital!  may  submit  data, 
estimates,  ot  prelections,  made  by  the 
Bureau  of  the  Census  concerning 
population  density  or  growth,  or 
changes  in  designation  of  urban  areas. 

(ii)  The  MGC^  only  considers  data 
developed  by  the  Bureau  of  the  Census. 

(2)  Appropriate  wage  data.  The 
hospitals  must  submit  appropriate  data 
as  follows: 

(i)  For  hospital-specific  data,  the 
hosfritals  must  provide  data  from  their 
most  recent  HCFA  wage  survey. 

(ii)  For  data  for  other  hospitals,  the 
hospitals  must  provide  the  following: 

(A)  The  average  hourly  wage  in  the 
adjacent  area,  which  is  taken  from  the 
most  recent  HCFA  hospital  wage 
survey. 

(B)  Occupational-mix  data  to 
demonstrate  the  average  occupational- 
mix  for  each  employment  category  in 
the  adjacent  area.  Occupational-mix 
data  can  be  obtained  from  the  Bureau  of 
Labor  Statistics'  survey  of  a  limited 
number  of  metropolitan  areas,  or  from 
surveys  (Conducted  by  the  American 
Hospital  Association. 

1 412.294   ANeimHwe  crttsrie  for  iMMpMale 
localHllnaiiNECMA. 

(a)  General.  {1)  An  urban  hospital- 
whoae  designation  is  affected  by  the 
implementation  of  NECMAs  may  qualify 
lot  redesignation  by  meeting  the  either 
criteria  in  S  412.230  or  the  criterion  in 
paragraph  (b)  of  this  section. 

(2)  All  the  hospitals  in  a  NECMA  may 
quahfy  for  redesignation  by  meeting  the 
criteria  in  paragraph  (c)  of  this  section. 

(b)  Criterion  applicable  to  an 
individual  urban  hospital  in  a  NECMA. 
The  hospital  demonstrates  that  it  would 
have  been  designated  in  a  different 
urban  area  under  the  criteria  for 
designating  MSAs  in  New  England^ 

(c)  Criteria  applicable  to  a  group  of 
hospitals  in  a  NECMA.  (1)  All 
prospective  payment  hospitals  in  a 
NECMA  must  apply  for  redesignation. 

(2)  The  hospitals  must  demonstrate 
that  the  NECMA  to  which  they  are 
designated  would  be  combined  as  part 
of  the  NECMA  to  which  they  seek 
redesignation  if  the  criteria  fior 
combining  NECMAs  were  the  same  as 
the  criteria  used  for  combining  MSAs. 

(d)  Appropriate  data.  (1)  The  MGCRB 
only  considers  population  and 
commuting  data  developed  by  the 
Bureau  of  the  Census. 

(2)  To  meet  the  criterion  in  paragraph 
(b)  of  this  section  or  the  criteria  in 
paragraph  (c)  of  this  section,  hospitals 


must  submit  data  from  die  Bureau  of  the 
Census. 

Composition  and  Procedures 

1412.246    MGCRB  member*. 

(a)  Composition.  The  Medicare 
Geographical  Classification  Review 
Board  (MGCRB)  consists  of  five 
members,  including  a  Chairman,  all  of 
whom  are  appointed  by  the  Secretary. 
The  members  include  two  members  who 
are  representative  of  prospective 
payment  system  hospitals  located  in 
rural  areas,  and  at  least  one  individual 
who  is  knowledgeable  in  analyzing  the 
costs  of  inpatient  hospital  services. 

(b)  Term  of  office.  The  term  of  office 
for  a  MGCRB  member  is  3  years,  and 
appointments  are  limited  to  two 
consecutive  3  year  terms.  Initial 
appointments  may  be  for  shorter  terms 
to  permit  staggered  terms  of  office.  The 
Secretary  may  terminate  a  member's 
tenure  prior  to  its  full  term. 

§412.249   Number  of  memiiers  needed  for 
a  decision  or  •  hearing. 

(a)  A  quorum.  A  quorum,  consisting  of 
at  least  a  majority  of  the  MGCRB 
members,  one  of  whom  is  representative 
of  rural  hospitals  if  possible,  is  required 
for  making  MGCRB  decisions. 

(b)  Number  of  members  for  a  hearing. 
If  less  than  a  quonmi  is  present  for  an 
oral  hearing,  die  chairman  with  the 
consent  of  the  hospital  may  allow  those 
members  present  to  conduct  the  hearing 
and  to  prepare  a  recommended  decision, 
which  is  then  submitted  to  a  quorum. 

1412.290    Sources  of  MQCRB'eautfMrtty. 

(a)  Compliance.  The  MGCRB,  in 
issuing  decisions  under  section 
180B(d)(10)(C)  of  die  Act  oompUes  with 
all  die  provisions  of  tide  XYDI  and 
related  provisions  of  the  Act  and 
implementing  regulations,  including  the 
criteria  and  conditions  located  at 

§  412.230  durough  1 412.234,  issued  by 
the  Secretary  under  the  authority  of 
section  1886(d)(10)(D)  of  die  Act;  and 
HCFA  Rulings  issued  under  the 
authority  of  the  Administrator. 

(b)  Affords  great  weight.  The  MGCRB 
affords  great  weight  to  other  interpretive 
rules,  general  statements  of  policy  and 
rules  of  agency  organization,  procedure, 
and  practice  established  by  HCFA. 


8412.2S2 

(a)  By  one  hospital.  As  individual 
prospective  payment  system  hospital 
seeldng  redesignation  to  a  different  rural 
or  urban  area  has  the  ri^t  to  submit  an 
application  to  die  MGCRB. 

(b)  By  a  group  of  hospitals.  A  group  of 
hospitals  has  the  right  to  submit  an 
application  to  the  MGCRB  requesting 
redesignation  of  all  prospective  payment 


hospitals  in  a  county  if  all  prospective 
payment  hospitals  located  in  a  county  or 
in  a  NECMA  agree  to  the  request 

{412.294    Proooodbigs before MOCRB. 

(a)  On-the-record  decision.  The 
MGCRB  will  ordinarily  issue  an  on-the- 
record  decision  without  conducting  an 
oral  hearing.  The  MGCRB  will  issue  a 
decision  based  upon  all  documents, 
data,  and  other  written  evidence  and 
comments  submitted  timely  to  the 
MGCRB  by  the  parties. 

(b)  Oral  hearing.  The  MGCRB  may 
hold  an  oral  hearing  on  its  own  motion 
or  if  a  party  demonstrates  to  the 
MGCRB's  satisfaction  that  an  oral . 
hearing  is  necessary. 

9412.296   AppicaHon  requirements. 

(a)  Written  application.  A  request  fot 
reclassification  must  be  in  writing  and 
must  constitute  a  complete  application 
in  accordance  with  paragraph  (b)  of  this 
section. 

(1)  An  application  must  be  mailed  or 
delivered  to  the  MGCRB,  with  a  copy  to 
HCFA.  and  may  not  be  submitted 
through  the  facsimile  (FAX)  process  or 
by  other  electronic  means. 

(2)  A  complete  application  must  be 
received  not  later  than  the  first  day  of 
the  Federal  fiscal  year  preceding  the 
Federal  fiscal  year  for  which 
reclassification  is  requested. 

(3)  The  filing  date  of  an  application  is 
the  date  the  application  is  received  by 
the  MGCRB. 

(b)  Criteria  for  a  complete 
application.  An  application  is  complete 
if  the  application  from  an  individual . 
hospitd  or  from  all  hospitals  in  a  county 
includes  the  following  information: 

(1)  The  Federal  fiscal  year  for  which 
the  hospital  is  applying  for 
redesignation. 

(2)  Which  criteria  constitute  the  basis 
of  the  request  for  reclassification. 

(3)  An  explanation  of  how  the  hospital 
or  hospitals  meet  the  relevant  criteria  in 
S§  412.230  dirough  412.234,  including 
any  necessary  data  to  support  the 
application. 

(c)  Opportunity  to  complete  a 
submitted  application.  (1)  The  MGCRB 
will  review  an  application  within  IS 
days  of  receipt  to  determine  if  the 
application  is  complete.  If  the  MGCRB 
determines  that  an  application  is 
incomplete,  die  MGCRB  will  notify  die 
hospital,  widi  a  copy  to  HCFA,  wridiin 
die  15  day  period,  diet  it  has  determined 
that  the  application  is  incomplete  and 
will  be  dismissed  if  a  c(Hn|rfete 
applicatitn  is  not  filed  by  October  1. 

(2)  If  tiie  hospital  does  not  file  a 
complete  application  by  October  1.  the 


MGCRB  will  dismiss  die  hospital's 
application. 

(d)  Appeal  of  MGCRB  dismissal.  (1) 
The  hospital  may  appeal  the  MGCRB 
dismissal  to  the  Administrator  widiin  15 
days  of  the  date  of  the  notice  of 
dismissal. 

(2)  Widiin  20  days  of  receipt  of  die 
hospital's  request  for  appeal  the 
Administrator  will  afBrm  the  dismissal 
or  reverse  the  dismissal  and  remand  the 
case  to  the  MGCtlB  to  determine 
whether  reclassification  is  appropriate. 

(e)  Notification  of  complete 
application.  When  the  MGCRB 
determines  that  the  hospital's 
application  contains  all  the  necessary 
elements  for  a  complete  application,  it 
notifies  the  hospital  in  writing,  with  a 
copy  to  HCFA,  that  the  application  is 
complete  and  that  the  case  may  proceed 
to  an  MGCRB  decision. 

S412.299    Psrtiss  to  MOCRB proessdbiff. 

(a)  The  party  or  parties  to  an  MGCRB 
proceeding  are  the  hospital  or  group  of 
hospitals  requesting  a  change  in 
geolgraphic  desi^ation. 

(b)  HCFA  has;  30  days  from  die  date  of 
receipt  of  notice  of  a  coinplete 
application  to  submit  written  comments 
and  recommendations  (with  a  copy  to 
the  hospital)  for  consideration  by  die 
MGCRB.  I 

(c)  The  hospital  has  15  days  from  the 
date  of  receipt  of  HCFA's  comments  to 
submit  written  comments  to  the 
MGCRB.  widi  a  oopy  to  HCFA.  for  die 
purpose  of  responding  to  HCFA's 
comments. 


of  the  oral 


If  die  MGCRB  decides  diat  an  oral 
hearing  is  necessary,  it  sets  the  time  and 
place  for  the  hearing  and  notifies  the 
parties  in  writing,  with  a  copy  to  HCFA, 
not  less  than  10  days  before  the  time 
scheduled  for  the  hearing.  The  MGCRB 
may  reschedule,  adjourn,  postpone,  or 
reconvene  the  hoarhig  provided  that 
reasonable  written  notice  is  given  to  the 
parties,  yvidi  a  oopy  to  HCFA. 

{412.262   MsquSMIealion of sn MOCRB 


{41Z260   ThnsSbd 


(a)  Grounds  for  disqualification.  An 
MGCRB  member  may  not  participate  in 
any  decision  in  a  case  in  which  he  or 
she  may  be  prejudiced  or  partial  with 
respect  to  a  party  or  has  any  other 
interest  in  the  case. 

(b)  Request  for  disqudlificdtitm.  If  a 
party  beUeves  that  an  MGCRB  member 
should  not  participate  in  a  decision,  the 
party  submits  the  objection  in  writing  to 
the  MC<3RBat  its  earliest  opportunity, 
e^qilainlngdie  pounds,  for  the  request 


HCFA  may  also  submit  such  a  - 
suggestion  to  the  MGCRB. 

[c]  Consideration  by  the  MGCRB 
member.  The  MGCRB  member  wiU 
consider  the  objection  and,  at  his  or  her 
discretion,  either  will  proceed  or 
withdraw. 

(d)  Consideration  by  the  MGCRB  If 
the  member  does  not  withdraw,  a  party 
may  petition  the  MGCRB  for  withdrawal 
and  die  MGCRB  will  consider  die 
objection  and  rule  on  whether  the 
member  may  participate  in  the  decision 
before  it  decides  the  case. 

{  412.264   EvMsnce  snd  commsnts  In 
MOCRB  procssding. 

(a)  Submission  by  the  parties.  Before 
a  decision  is  issued  and  during  an  oral 
hearing,  the  parties  may  present 
evidence  or  comments  to  the  MGCRB 
reganUng  the  matters  at  issue  in  the 
case. 

(b)  Content  of  evidence  and 
comments.  The  MGCRB  may  receive 
evidence  and  comments  without  regard 
for  the  rules  of  evidence  applicable  to 
court  procedures. 

(c)  Ex  parte  communications.  (1)  The 
members  of  the  MGCRB  and  its  staff 
may  not  consult  or  be  consulted  by  an 
individual  representing  the  interests  of 
an  applicant  hospital  or  by  any  other 
individual  on  any  matter  in  issue  before 
die  MGCRB  widiout  notice  to  die 
hospital  or  HCFA.  If  such 
communication  occurs,  the  MGCRB  will 
disclose  it  to  the  hospital  or  HCFA,  as 
appropriate,  and  make  it  part  of  the 
record  after  the  hospital  or  HCFA  has 
had  an  opportunity  to  comment  MGCRB 
members  and  staff  may  not  consider  any 
information  outside  the  record  about 
mattera  concerning  a  hospital's 
application  for  reclassification. 

(2)  The  provisions  in  paragraph  (cKl) 
of  this  section  do  not  apply  to  the 
following: 

(i)  Communications  among  MGCRB 

members  and  staff, 
(ii)  Communications  concerning  the 

MGCRB's  administrative  functions 

or  procedures, 
(iii)  RequesU  from  die  MGCRB  to  a 

party  or  HCFA  for  a  document 
(iv)  Material  diat  die  MGCRB  includes 

in  the  record  after  notice  and  an 

opportunity  to  comment 

(d)  MGCRB  rulings  on  evidence  and 
comments.  The  MGCRB  rules  upon  the 
admissibility  of  evidence  and  comments 
and  exdudes  irrelevant  immaterial  or 
unduly  repetitious  eviidence  and 
comments. 

{  412.266   Reciuest  for  biformaflon  or  data. 

(a)  A  hospital  inay  request  from  :/ 
HCFA  infonnation  concerning  wage 


data  diat  is  necessary  for  a  complete 
application. 

(b)  If  the  hospital  requests  the 
infonnation  by  September  1,  HCFA  wiH 
provide  the  information  within  15  days. 

(c)  If  HC7A  does  not  respond  timely, 
the  hospital  files  its  application: 
provides  a  copy  of  the  prior  request  to 
HCFA  for  datisu  and  requests  the 
information  or  data  through  the  MGCRB. 

(d)  If  die  MGCRB  rules  diat  HCFA 
must  produce  the  requested  information 
or  data,  HCFA  must  respond  to  the 
requests  within  15  days  of  the  MGCRB 
ruling. 


{412.266 

(a)  In  general.  When  reasonably 
necessary  for  the  full  presentation  of  a 
case,  and  only  after  a  pre-dedsion 
request  for  infonnation  or  data  has 
faded  to  produce  the  necessary 
evidence,  either  upon  its  own  motion  or 
upon  the  request  of  a  party,  the  MGCRB 
may  issue  subpoenas  for  die  attendance 
and  testimony  of  witnesses,  for  an  oral 
hearing  or  the  production  of  books, 
records,  correspondence,  papers,  or 
other  documents  that  are  relevant  and 
material  to  any  matter  at  issue. 

(b)  Content  of  request.  The  request 
must  designate  which  witnesses  or 
documents  are  to  be  produced,  and 
describe  addresses  or  locations  with 
sufBdent  particulariy  to  permit  these 
witnesses  or  documents  to  be  found. 
The  request  for  a  subpoena  must  state 
the  pertinent  facts  that  the  party  expects 
to  establish  by  the  requested  witnesses 
or  documents  and  whether  these  facts 
could  be  established  by  other  evidence 
without  the  use  of  a  subpoena. 

(c)  Issuance.  Subpoenas  are  issued  as 
provided  in  section  205(d)  of  the  Act 

(d)  Payment  for  subpoena  cost  HCFA 
pays  for  the  cost  of  issuing  subpoenas 
and  the  fees  and  mileage  of  any  witness 
who  is  subpoenaed,  as  provideid  in 
section  205(d)  of  the  Act 


{412.270 

Witnesses  at  an  oral  hearing  testify 
under  oath  or  affirmation,  unless 
excused  by  the  MGCRB  for  cause.  The 
MGC2RB  may  examine  the  nvitnesses  and 
may  allow  the  parties  or  their 
representatives  to  also  examine  any 
witnesses  called. 

{412.272   Record  of  procoedtagsbofors 


A  complete  ret»rd  of  the  proceedings 
before  the  MGCRB  is  made  in  all  cases. 
The  record  will  not  be  dosed  untU  a 
decision  has  .been  issued  by  the 
MGCRB.  A  transcription  of  an  oral 
hearing  will  be  made  at «p«rt]r>.    .«. 
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request,  at  tlw  expense  of  toe  requesting 
party. 

1412.274   Scope  and  effect  of  an  yQCm 


(a)  Scope  of  decision.  The  MGCRB 
may  affinn  or  change  a  hospital's 
geographic  diesignation.  The  MGCRB's 
decision  is  based  upon  the  evidence  of 
record,  including  die  hospital's 
application  and  other  evidence  obtained 
or  rec^ved  by  die  MGCRB. 

(b)  Effective  date  and  term  of  the 
decision— {1)  Application  filed  before 
October  1.  With  die  exception  of  die 
situation  descrit)ed  in  paragraph  (b)(2) 
of  this  section,  any  classification  change 
is  effective  for  one  year  beginning  with 
discharges  occurring  on  tlie  first  day 
(Octob^  1)  of  the  second  Federal  fiscal 
year  following  die  Federal  fiscal  year  in 
which  the  complete  application  is  filed 
and  ending  effective  at  the  end  of  that 
Federal  fiscal  year  (die  end  of  the  next 
SeptembOT  30). 

(2)  Application  filed  on  October  1.  U 
the  complete  apptication  is  filed  on 
October  1,  the  redesignation  is  effective 
for  discharges  occurring  on  the  first  day 
of  the  following  Federal  fiscal  year. 

(c)  Additional  decisions.  When  the 
MGCRB  determines  diet  the  facts  that 
provide  the  basis  for  reclassification 
will  remain  undianged  through  the  end 
of  the  following  Fe^ral  fiscal  year,  it 
may  also  provide  for  the  ftrilowing: 

(1)  A  one-year  autimatic  renewal  of  ito 

decisiop. 

(2)  An  abbreviated  ajqilication  and 

decision  process  for  renewals. 

|412.27f   Timing  of  HOCRBdedsioii  and 

Mac 


(a)  Timing.  The  MGCRB  notifies  die 
parties  in  uniting,  widi  s  copy  to  HCFA. 
and  issues  a  decision  widiin  180  days 
after  the  first  day  of  the  Federal  fiscal 
year  preceding  Ae  Federal  fiscal  year 
for  whidi  a  hospital  has  filed  a  c(miplete 
appUcation.  The  hospital  has  15  days 
from  the  date  of  die  decision  to  request 
Administrator  review. 

(b)  Appeal.  The  decision  of  the 
MGCRB  is  final  and  binding  upon  die 
parties  unless  it  is  reviewed  by  the 
Administrator  and  the  decision  is 
changed  by  the  Administrator  in 
accordance  widi  1 412.278. 

f  412.278   Adailnislrator's  review. 

(a)  Requests  for  Review.  A  hospital  or 
group  of  hospitals  dissatisfied  with  the 
MGCRB's  decision  regarding  its 
geographic  designation  may  request  the 
Administratar  to  review  the  MGCRB 
decision.  (A  hoqiital  or  group  of 
hospitals  may  also  request  that  die 
Administrator  review  the  MGCRB's 
dismissal  of  an  apphcation  as  untimely 


filed  or  incomplete,  as  provided  in 
1 412.256(d).) 

(b)  Criteria.  (1)  The  hospital's  request 
for  review  must  be  in  writing  and  sent  to 
the  Administrator,  in  care  of  the 
Attorney  Advisor.  The  request  must  be 
received  by  the  Administrator  within  15 
days  after  the  date  the  MGCRB  issues 
its  decision.  A  request  for  Administrator 
review  filed  by  facsimile  (FAX)  or  other 
electronic  means  wiU  not  be  accepted. 
Hie  hospital  must  also  mail  a  copy  of  its 
request  for  review  to  HCFA's  Office  of 
Payment  Policy. 

(2)  The  request  for  review  may 
contain  proposed  findings  of  fact  and 
conclusions  of  law.  exceptions  to  the 
MGCRB's  decision,  and  supporting 
reasons  therefor. 

(3)  Within  15  days  of  receipt  of  the 
hospital's  request  for  review,  HCFA  may 
submit  to  the  Administrator,  in  writing, 
with  a  copy  to  the  party,  comments  and 
recommendations  concemii^  the 
hospital's  submission. 

(4)  Within  10  days  of  receipt  of 
HCFA's  submission,  the  hospital  may 
sutMuit  in  writing,  with  a  copy  to  HCFA. 
a  response  to  the  Administrator. 

(c)  Administrator  decision.  The 
Administrator  may  not  receive  or 
consider  any  new  evidence  and  must 
issue  a  decision  based  only  upon  the 
record  as  it  appeared  beftve  die  MGCRB 
and  comments  submitted  under 
para^aphs  (b)(2)  and  (bK3)  of  this 
section. 

(3)  The  Administrator's  decision  is 
issued  in  writing  and  furnished  to  the 
party,  with  a  copy  of  HCFA,  not  later 
than  90  days  following  receipt  of  the 
party's  request  for  review. 

(4)  The  Administrator's  decision  is  the 
final  Departmental  decision. 

(5)  The  Administrator's  decision  is  not 
subject  to  judicial  review. 

§412.280    nspressnlsMon. 

(a)  General.  A  party  may  be 
represented  by  legal  counsel  cr  by  any 
other  person  appointed  to  act  as  its 
refnesentative  at  any  proceeding  before 
die  MGCRB  or  die  Admfaiistivtor. 

(b)  Rights  of  a  representative.  A 
representative  appointed  by  a  party  may 
accept  or  give  on  behalf  of  the  party  any 
request  or  notice  connected  with  any 
proceeding  before  the  MGCRB  or  the 
Administrator.  A  reinesentative  is 
entitled  to  present  evidence  and 
argument  as  to  facts  and  law  in  any 
MGCRB  proceeding  affecting  the  party 
represented  and  to  obtain  information  to 
the  same  extent  as  the  party 
represented.  Notice  of  any  action  ox 
decision  sent  to  the  representative  of  a 
party  has  the  same  effect  as  if  it  had 
been  sent  to  the  party  itselt. 


(Catalog  of  Federal  Domestic  Asdstance 
Program  No.  13.773,  Medicare— Hospital 
Insurance) 

Dated:  Anguat  13,  ISSa 
GaO  R.  WOeoricy, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  23, 1990. 
Louis  W.  Sullivan. 
Secretary. 

AppeniBx— Sdected  Office  of 
Management  and  Budget  Criteria  for 
Designatii^  Oudying  Couolies  of 
Metropolitan  Statistical  Areas 

From  the  Notice  of  Final  Standards  for 
B8tat>liahing  Metropolitan  Statistical  Areas 
Following  the  1960  Census.  January  9. 1960 
(45  PR  956) 

Section  3.  Outlying  Counties 

A.  An  outlying  county  is  included  in  a 
metropolitan  statistical  area  if  any  one  of  the 
four  following  conditions  is  met: 

(1)  At  least  50  percent  of  the  employed 
woiiers  residing  in  the  county  commute  the 
central  county /counties  and  the  population 
density  of  the  county  is  at  least  25  persons 
per  square  mile. 

\2)  FTom  40  to  60  percent  of  the  employed 
workers  commute  to  the  central  county/ 
counties  and  the  populatioa  density  is  at 
least  35  persons  per  square  mile. 

(3)Fhnt2Sto40percentirftbeenq>loyed  ' 
workers  commute  to  the  central  county/ 
counties  the  population  density  is  at  least  35 
persons  per  square  mile,  and  any  one  of  the 
following  conditions  also  exists: 

(a)  Population  density  is  at  least  50  persons 
per  square  mile; 

(b)  At  least  35  percent  of  the  population  is 
urban: 

(c)  At  least  10  percent  or  at  least  5,000  of 
the  population  lives  in  the  urbanized  area 
that  resulted  in  qualification  under  section 
lA. 

(4)  FIrain  15  to  26  percent  of  the  employed 
woricers  commute  to  the  central  county/ 
counties,  the  population  density  is  at  least  50 
persons  per  square  mile,  snd  any  two  of  the 
following  conditions  also  exist: 

(a)  Peculation  density  is  at  least  60  persons 
per  square  mile; 

(b)  At  least  35  percent  of  the  population  is 
urban; 

(c)  Population  growth  lietween  the  last  two 
decemoai  censuses  is  at  least  20  percent; 

(d)  At  least  10  percent  or  at  least  5,000  of 
the  population  lives  in  the  urbanized  area 
that  resulted  in  qualification  under  section 
lA. 

E  If  a  county  qualifies  on  the  basis  of 
commuting  to  the  central  county /counties  of 
two  different  metropolitan  statistical  areas,  it 
is  assigned  to  the  area  to  vrhidi  commuting  is 
greatest  unless  the  relevant  conmiuting 
percentages  are  widifai  five  points  of  each 
other,  in  which  case  local  opinion  alMut  tlw 
appropriate  assi^iment  will  be  considered. 
From  the  Notice  of  Metropolitan  Statistical 
Areas;  Definition  Standards  for  1900s,  March 
3a  1990  (55  PR  12154) 


Section  3.  Outiying  Counties 

A.  An  oudying  county  is  included  in  aq 
MSA  if  any  one  of  the  six  following 
conditions  is  met: 

(1)  At  least  50  percent  of  the  employed 
workers  residing  in  the  county  commute  to 
the  central  county/counties,  and  eithen 

(a)  The  population  density  of  the  county  is 
at  least  25  persons  per  square  mile,  or 

(b)  At  least  10  percent  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier  urbanized 
area(s); 

(2)  From  40  to  SO  percent  of  the  employed 
woiicers  commute  to  the  central  coimty/ 
counties  and  either 

(a)  Population  density  is  at  least  35  persons 
per  square  mile,  or 

(b)  At  least  10  percent  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier  urbanized 
area(s); 

(3)  From  25  to  40  percent  of  the  employed 
workers  commute  to  the  cenb^  county/ 


counties,  and  either  the  population  density  of 
the  county  is  at  least  50  persons  per  square 
mile,  and  any  two  of  the  following  conditions 
exists: 

(a)  Population  density  is  at  least  35  persons 
per  square  mile; 

(b)  At  least  35  percent  of  the  population  is 
urban; 

(c)  At  least  10  percent  or  at  least  5,000  of 
the  population  lives  in  the  qualifier  urbanized 
area(8); 

(4)  ^m  15  to  25  percent  of  the  employed 
woiicers  commute  to  the  central  county/ 
counties,  the  population  density  of  the  county 
is  at  least  SO  persons  per  square  mile,  and 
any  two  of  the  following  conditions  also 
exist: 

(a)  Population  density  is  at  least  60  persons 
per  square  mile; 

(b)  At  least  35  percent  of  die  population  is 
urban; 

(c)  Population  growth  between  the  last  two 
decennial  censuses  is  at  least  20  percent 


(d)  At  least  10  percent  or  at  least  5,000  of 
the  population  lives  in  the  qualifier  urbanized 
area(s); 

(5)  From  IS  to  25  percent  of  the  employed 
woiicers  commute  to  the  central  county/ 
counties,  the  population  density  of  the  county 
is  less  than  50  persons  per  square  mile,  and 
any  two  of  the  following  conditions  also 
exist 

(a)  At  least  35  percent  of  the  population  is 
urban; 

(b)  Population  growth  between  the  last  two 
decennial  censuses  is  at  least  20  percent 

(c)  At  least  10  percent  or  at  least  5.000  of 
the  population  lives  in  the  qualifier  urbanized 
area(8): 

(6)  At  least  2.500  of  the  population  lives  in 
a  central  city  of  the  MSA  located  in  the 
qualifier  urbanized  area(s). 

(FR  Doc.  90-20937  Filed  B-31-eO:  2:50  pm] 
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DEPARTMENT  OF  DEFBISE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  «.  15, 31, 52.  and  53 

Federal  AcquWtlon  Regulation  (FAR); 
Exefflpllone  from  Cost  or  Pricing  Data 

AQENCies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Standard  Form 
(SF)  1412,  subpart  15.8.  and  section 
52.215  to  address  the  requirement  for 
claiming  and  granting  catalog  price 
exemptions  from  the  requirements  for 
submission  of  certified  cost  or  pricing 
data,  and  the  policies  regarding  price 
negotiations.  These  changes  were 
formulated  after  consideration  of 
suggestions  from  industry,  the  General 
Accounting  Office  and  the  Department 
of  Defense  Inspector  General's  office, 
and  in  response  to  the  FY  90-91  DoD 
Authorization  Act.  The  changes  are 
intended  to  minimize  administrative 
impediments  in  the  exemption 
procedures  and  to  increase  the  efficacy 
of  the  pricing  policies  that  apply  to 
commercial  catalog  items. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  November  6, 
1990,  to  be  considered  in  the  formulation 
of  a  final  rule . 


:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  ft  F  Streets  NW., 
room  4041,  Washington,  DC  20405. 
Please  cf  te  FAR  Case  90-17  in  all 
correspondence  related  to  this  issue. 
ran  RMTMCR  MFONMATKM  contact: 
Mr.  Jeremy  Olson,  Office  of  Federal 
Acquisition  Policy,  room  4041,  GS 
Building.  Washington.  DC  20405.  (202) 
501-3221.  Please  cite  FAR  Case  90-17. 

SUPPLfMCNTAIIV  MRNMMTION: 

A.  Background 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  are  considering 
changes  to  the  policies  regarding 
requesting  and  granting  exemptions 
lirom  the  requirements  for  certified  cost 
ur  pricing  data  for  catalog  items.  These 


changes  were  formulated  after 
'consideration  of  suggestions  from 
industry,  the  General  Accounting  Office 
and  the  Department  of  Defense 
Inspector  General's  office,  and  in 
response  to  the  FY  90-91  DoD 
Authorization  Act.  The  changes  are 
intended  to  minimize  administrative 
impediments  in  the  exemption 
procedures  and  to  increase  the  efficacy 
of  the  pricing  policies  that  apply  to 
commercial  catalog  items.  A  summary  of 
the  changes  follows: 

Eases  Exemption  Criteria 

— Eliminates  categories  A,  B,  and  C  for 

determining  catalog  item  exemption. 
— ^Eliminates  comparison  of  Government 

sales  to  commercial  sales  for  catalog 

item  exemption. 
— Establishes  new  catalog  exemption 

criteria  that  one- third  of  all  sales  must 

be  at  catalog  price  to  the  general 

publia 
— ^Extends  period  for  use  of  prior 

exemption  from  1  year  to  3  years. 
— Raises  threshold  for  price  impact  for 

use  of  prior  exemption  bom  $25,000  to 

$50,000. 
— Permits  exemption  for  new 

commercial  items  even  where  normal 

minimum  criteria  not  yet  met. 
— Permits  exemption  for  discontinued 

commercial  item  based  on  last 

commercial  price. 
— Increases  threshold  for  submittal  of 

SF  1412  for  individual  items. 
— Permits  exemption  to  be  based  on 

contracts,  shipments,  invoices  or 

recorded  sales. 
^<ower8  approval  level  to  the 

Contracting  Officer  for  granting 

exemptions  not  meeting  normal 

criteria. 

Creates  Streamlined  Exemption  Method 

— No  data  provided  by  a  contractor. 
— Government  accepts  proposed  price 

and  contractor  certification  in  lieu  of 

price  analysis  and  review  of 

contractor  sales  records. 
— Contracts  to  contain  price  adjustment 

clause  based  on  certificate. 

Permits  Reliance  oil  Prior  Exemptions 
Granted  by  GSA 

— Contracting  officer  permiHed  to  rely 

on  prior  exemption  granted  by  GSA 

for  catalog  item. 
— Contractor  provides  copy  of 

certificate  previously  submitted  to 

GSA. 

Improves  Efficacy  of  Pricing  Policies 

— Improves  description  of  pricing 

information  sought. 
— ^Adds  price  adjustment  clause  if 

proposal  information  is  not  cuirent, 

accurate,  cmd  complete. 


— Provides  guidance  on  customer 
classes. 

B.  Regulatory  Flexibiltty  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^ficant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  most  prime  contracts,  as  well 
as  subconfracts,  with  small  entities  do 
not  require  the  submission  of  cost  or 
pricing  data.  Most  awards  to  small 
entities  at  either  level  are  on  a 
competitive  basis  obviating  the  need  for 
cost  or  pricing  data  or  an  exemption.  In 
those  rare  cases  when  a  small  entity 
does  receive  a  noncompetitive  prime 
contract  or  subcontract  exceeding 
$100,000,  the  basic  requirements  for 
submitting  and  obtaining  an  exemption 
from  the  requirement  for  submission  of 
certified  cost  or  pricing  data  remain 
essentially  unchanged.  Comments  fit>m 
small  entities  concerning  the  affecting 
FAR  subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  section  90-610  (FAR 
Case  90-17)  in  corespondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  contains  information 
collection  requirements.  It  is  estimated 
that  tiiere  will  be  approximately  10,000 
responses  annually  which  will  require 
the  inclusion  of  the  unpublished 
discount  information.  Where 
unpublished  discounts  are  written,  all 
that  will  be  involved  will  be  the  copying 
of  the  written  material.  This  is  estimated 
to  be  the  case  in  approximately  80 
percent  of  the  responses.  Where 
unpublished  discounts  are  not  recorded, 
the  offeror  will  have  to  reduce  them  to 
writing  as  well  as  to  copy  them.  It  is 
estimated  that  this  will  be  the  case  in 
only  20  percent  or  less  of  the  responses. 
AdditionaUy.  with  the  easing  of 
exemption  criteria,  creation  of  the  new 
streamlined  exemption  method  and 
permitting  reliance  on  GSA  exemption, 
it  is  esimated  that  there  will  be  a 
reduction  in  responses  of  20  percent. 
Accordingly,  a  request  for  approval  of  a 
revised  burden  of  an  information 
collection  requirement  OMB  Control 
No.  9000-0013,  concerning  Exemption* 
from  Cost  or  Pricing  Data,  is  being 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et  seq. 
The  Annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
14,781;  revponses  per  respondent,  10; 
total  annual  responses,  147,814;  hours 
per  response;  3.89:  and  total  response 


burden  hours,  574,996.  Any  pabbc 
comments  oonceming  the  information 
collection  requirements  should  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB),  Mr.  Stephen  Holden. 
FAR  Desk  Officer  (OIRA),  Room  3235. 
NEOa  Washington,  DC  20503. 

List  of  Subjects  in  48  CFR  Parts  8, 15, 31, 
52.  and  53 

Government  procurement 

Dated:  August  3a  199a 
Albert  A.  Vkxiiiolia, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  8, 15, 31, 52,  and  53  be  amended  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8,  IS,  31, 52.  and  S3  continues  to 
read  as  follows: 

Authority:  «0  U.S.C  48e(c):  10  U.S.a 
Chapter  137;  and  42  U.S.C  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Section  6.404  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


8.404   IMnfi 

(a)  The  planning,  solicitation,  and 
award  phases  of  Federal  Supply 
Schedules  comply  with  FAR 
requirements.  ConsequenUy,  contracting 
officers  need  not  seek  further 
competition,  synopsize  the  solicitation 
or  award,  obtain  either  certified  cost  or 
pricing  data  or  a  SF  1412.  Claim  for 
Exemption  from  Submission  of  Cost  or 
Pricing  data,  determine  fair  and 
reasonable  pricing,  or  consider  small 
business-small  purchase  set-aside 
procedures  when  placing  an  order  under 
a  Federal  Supply  Schedule. 

•  *       11      '        • 

PART  15-CONTRACTING  BY 
NEGOTIATION 

3.  Section  15.801  is  amended  by 
removing  in  the  definitions  "Price"  and 
'Technical  analysis",  the  words  "as 
used  in  this  subpart"  and  by 
alphabetically  adding  the  definition 
"Market  research"  to  read  as  follows: 

15J01    DefMUons. 

•  •        *        «        * 

Market  research  includes  the  process 
of  performing  an  independent  collection 
and  analysis  of  price  and  other 
information  for  the  purpose  of 
comparing  the  price  of  a  particular  item 
to  the  price  of  other  items  offered  to  the 
general  pubBc  for  the  same  purpose  (see 
section  11.004). 


4.  Section  IS  J02  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

15J02   Foley. 

(a)  10  U.S.C.  2306(a)  and  41  U.S.C 
254(d)  provide  that  all  executive 
agendes  shall  require  a  prime 
contractor,  or  any  subcontractor,  to 
submit  and  certify  cost  or  pricing  data 
under  certain  circumstances.  The  Acts 
also  require  inclusion  of  contract 
clauses  that  provide  for  reduction  of  the 
contract  price  by  any  significant 
amounts  that  such  price  was  increased 
because  of  submission  of  contractor  or 
subcontractor  defective  cost  or  pricing 
data.  However,  the  best  assurance  of 
fair  and  reasonable  pricing  is  a  price 
based  on  adequate  price  competition. 
Thus,  contracting  officers  shaill  promote 
and  provide  for  adequate  price 
competition  to  the  maximum  extent 
practicable.  When  the  price  is  not  based 
on  adequate  price  competition, 
contracting  officers  wiU  need  to  request 
information  fix)m  contractors  to  support 
the  proposed  price.  This  information  can 
be  cost  or  pricing  data  (see  15.804)  or 
information  in  support  of  prices  based 
on  a  catalog  or  maricet  price,  law  or 
regulation  (see  15.804-3(c)(l)  and  15.804- 
3(d)).  Regardless  of  the  type  of 
information  obtained;  the  contracting 
officer  shall  perform  a  price  analysis 
(see  15.805-2)  to  determine  that  the 
contract  price  is  fair  and  reasonable. 
•        *        •        •        • 

5.  Section  15.803  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

15.803    GenerM. 


(b)  Before  issuing  a  solicitation,  the 
contracting  officer  shall  (when  it  is 
feasible  to  do  so]  develop  an  estimate  of 
the  proper  price  level  or  value  of  the 
supplies  or  services  to  be  purchased. 
Estimates  can  range  from  simple 
budgetary  estimates  to  independent 
Government  coet  estimates  based  on 
inspection  of  the  product  itself  to  review 
of  such  items  as  drawings, 
specifications,  and  prior  data. 

(c)  The  contracting  officer  is  solely 
responsible  for  the  final  pricing  decision. 
Accordingly,  the  contracting  officer  is 
responsible  for  exercising  the  requisite 
judgment  in  determining  the  type  of 
information  required  and  the  extent  of 
the  analysis  of  the  information.  The 
contracting  officer  is  encouraged  to  seek 
the  advice  of  experts  and  specialists  as 
appropriate.  However,  the 
recommendations  and  counsel  of 
contributing  specialists,  including 
auditors,  are  advisory  cmly.  Reasonable 
compromises  may  be  necessary,  and  it 


may  not  \x  possible  to  negotiate  a  price 
that  is  in  accord  with  all  the  contributing 
specialists'  opinions  or  with  the 
contracing  officer's  prenegotiation 
objective.  Price  negotiation  does  not 
require  that  agreement  be  reached  cm 
every  element  of  cost 
*        t       •       •       * 

6.  Section  15.804-1  is  revised  to  read 
as  foltows: 

1Sl804-1    OaneraL 

(a)  Cost  or  pricing  data  are  required 
under  the  circumstances  set  forth  below. 
Cost  or  pricing  data  may  be  submitted 
actually  or  by  specific  identification  in 
writing. 

(b)  The  Armed  Servcies  Pricing 
Manual  (ASPM),  Volume  1.  Conti-act 
Pricing,  and  Volume  2.  Price  Analysis,  la 
issued  by  the  Department  of  Defense  to 
guide  pricing  and  negotiating  personnel. 
It  provides  detailed  discussions  and 
examples  through  applying  pricing 
policies  to  pricing  problems.  The  ASPM 
is  available  for  use  for  instruction  and 
professional  guidance.  However,  it  is 
not  directive,  and  its  references  to 
Department  of  Defense  forms  and 
regulations  should  be  considered  . 
informational  only.  Copies  of  Volume  1 
(Stock  No.  008-000-00457-9)  and 
Volume  2  (Stock  No.  008-000-00467-6) 
may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Please  cite  the 
stock  number  when  ordering. 

7.  Section  15.804-2  is  amended  in 
paragraph  (a)(l)(iii)  by  removing  the 
reference  "15J04-3(i)"  and  inserting  in 
its  place  "15.804-3(g)",  and  by  adding 
paragraph  (d)  as  follows. 

1SJ04-2    RaquMng  certified  COM  or 
pricing  data. 

(d)  Items  ordered  from  any  indefinite 
delivery  type  contract  containing 
definitive  prices,  such  as  a  Federal 
Supply  Service  (FSS)  or  Information 
Resources  Management  Service  (IRMS) 
Multiple  Award  Schedule  conti-act  do 
not  require  the  submission  of  cost  or 
pricing  data  or  a  SF  1412,  Claim  for 
Exemption  from  Submission  of  Cost  or 
Pricing  Data  (see  a404(d))  or  a 
determination  that  the  price  is  fair  and 
reasonable. 

8.  Section  15.804-3  is  amended  by 
revising  paragraphs  (c).  (d).  (e),  (0.  (g). 
and  (h)  to  read  as  follows: 


15J04-3    Exemptionafromerwalvaref 
•ulMnisaion  o(  eertfled  ooet  or  prtdng  dele. 
•       •        •        *        • 

(c)  Established  catalog  or  market 
prices  and  prices  set  by  law  or 
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regulation.  (1)  Subsections  15.804-3  (d) 
and  (e)  describe  the  methods  by  which 
offerors  may  claim,  and  contracting 
officers  may  grant,  exemptions  from  the 
requirement  to  submit  certified  cost  or 
pricing  data.  Additionally,  if  the 
contracting'  ofHcer  has  evidence,  before 
solicitation,  that  an  item  meets  the 
exemption  criteria  for  an  item  priced  on 
the  basis  of  an  established  catalog  or 
market  price  or  a  price  set  by  law  or 
regulation,  the  contracting  officer  shall 
exempt  the  item  frum  the  requirement 
for  submission  of  cost  or  pricing  data 
unless  cost  or  pricing  data  is  determined 
to  be  necessary  pursuant  to  15.804- 
3(c)[2].  Evidence  may  include  recent 
submissions  by  offerors  or  be  based  on 
the  contracting  officer's  knowledge  of 
market  conditions  and  prevailing  prices. 
This  evidence  shall  be  documented  in 
the  contract  file.  Nevertheless,  price 
analysis  must  be  performed  to 
determine  that  the  price  is  fair  and 
reasonable.  As  used  in  this  subpart — 

(i)  Commercial  items  mean  supplies  or 
services  regularly  used  for  other  than 
Government  purposes  and  sold  or 
traded  to  the  general  public  in  the 
course  of  normal  business  operations. 

(ii)  Customer  means  any  purchaser  of 
an  item  except  for  affiliates  (see  19.101) 
of  the  seller. 

(iii)  Discontinued  commercial  item 
means  a  commercial  item  that  is  no 
longer  sold  in  substantial  quantities  to 
the  general  public 'but  is  still  required  by 
the  Government. 

(iv)  Established  catalog  prices  mean 
prices  recorded  in  a  catalog,  price  list, 
schedule  or  machine  readable  media 
(disk,  tape,  etc.)  or  other  verifiable  and 
established  record  which  is  regularly 
maintained  by  the  manufacturer  or 
vendor  aiid: 

(A)  Is  published  or  otherwise 
available  for  customer  inspection, 

(B)  States  current  or  last  sales  price  to 
a  significant  number  of  buyers 
constituting  the  general  public,  and 

(C)  Explains  appUcable  discount 
factors. 

(v)  Established  discount  factor  meSns 
a  regularly  used  and  recorded  discount 
which  is  applied  to  an  established 
catalog  price  to  determine  the  actual 
selling  price  to  the  customer. 

(vi)  Established  market  prices  mean 
prices  that: 

(A)  Are  established  in  the  course  of 
ordinary  and  usual  trade  between 
buyers  and  sellers  free  to  bargain,  and 

(B)  Can  be  substantiated  by  data  from 
sources  independent  of  the 
manufacturer  or  vendor. 

(vii)  Sold  in -substantial  quantities 
means  sales  of  more  than  a  nominal 
quantity  based  on  thenonn  of  the  ■  ■ 
industry  segment  which  meet-the  -  <  •  .=  ^ 


requirements  of  15.804(d).  For  example, 
ten  may  be  a  substantial  quantity  for  a 
state-of-the-art  computer  while  1,000 
may  not  be  substantial  for  off-the-shelf 
bolts.  Models,  samples,  prototypes,  or 
experimental  units  do  not  constitute 
substantial  quantities.  For  services  to  be 
sold  in  substantial  quantities,  they  must 
also  be  customarily  provided  by  the 
offeror,  using  personnel  regularly 
employed  and  equipment  (if  any  is 
necessary)  regularly  maintained  solely 
or  principally  to  provide  the  services. 
Sales  may  be  evidenced  by  contract, 
shipment,  invoice,  or  actual  recorded 
sales  so  long  as  the  method  used  is 
consistent. 

(viii)  The  "general  public"  means 
buyers  other  than  the  U.S.  Government 
or  its  instrumentalities,  including 
purchases  by  the  U.S.  Government  on 
behalf  of  foreign  governments  such  as 
for  Foreign  Military  Sales.  The  general 
public  does  not  include: 

(A)  Affiliates  of  the  offerors  or 

(B)  Buyers  of  items  for  U.S. 
Government  end  use. 

(ix)  A  price  is  "Based  on"  price  on 
established  catalog  or  market  price  if  it 
meets  the  criteria  of  15.804-3(d)  and  the 
price  is: 

(A)  The  established  catalog  or  market 
price  or  a  discount  from  the  catalog  or 
market  price, 

(B)  Derived  from  catalog  or  market 
prices  or  a  discount  from  a  catalog  or 
market  price  for  similar  items,  or 

(C)  Derived  from  the  catalog  or 
market  price  or  discount  from  the 
catalog  or  market  price  after 
consideration  of  any  differences  in 
quantities,  terms,  conditions,  or  other 
factors. 

(x)  Similiar  item  includes  a  supply  or 
service  which — 

(A)  Is  modified  to  meet  some 
Government  requirement; 

(B)  Is  otherwise  identified  differently 
from  its  normal  commerical  counterpart: 
or 

(G)  Essentially  has  the  same  form.  fit. 
or  function.  If  there  is  more  than  25 
percent  price  difference  (after 
adjustment  for  comparable  quantities, 
terms,  conditions,  or  other  appropriate 
factors)  between  a  commercial  item  and 
similar  item,  the  similarity  is  suspect. 

(2)  Even  though  there  is  an 
established  catalog  or  market  price  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public,  the 
contracting  officer  may  require  cost  or 
pricing  data  If  the  contracting  officer 
makes  a  written  finding  that  the  other 
information  available  is  insufficient  for 
the  evaluationiof  the  reasonableness  of 
price  and  that  cost  or  pricing  data  are   ' 
necessary  for  such  evaloationvand  "  - 


approval  of  the  finding  is  obtained  at  a 
level  above  the  contracting  officer. 

(d)  Granting  exemptions  for  items 
based  on  a  catalog  or  market  price  or  a 
price  set  by  law  or  regulation.  "Hie 
criteria  in  subparagraphs  (d)(1)  through 
(d)(4)  of  this  subsection  are  provided  as 
guidance  to  determine  if  an  item 
qualifies  for  an  exemption  from  the 
requirement  to  obtain  certified  cost  or 
pricing  data  for  an  item  priced  on  the 
basis  of  a  catalog  or  market  price  or  a 
law  or  regulation. 

(1)  Catalog  item.  The  contract  price 
must  be  based  on  an  established  catalog 
price  of  a  commercial  item  that  is  sold  in' 
substantial  quantities  to  the  general 
public.  Although  substantial  quantities 
cannot  be  precisely  defined,  the 
following  guideline  is  provided  for 
assistance  of  the  contracting  officer. 
Sales  must  be  more  than  nominal  (see 
the  definition  of  "sold  in  substantial 
quantities"),  and  sales  at  established 
catalog  prices  made  to  the  general 
pubhc  must  be  at  least  one-third  of  total 
sales  of  the  item. 

(2)  Market  item.  Mailiet  sales  must  be 
more  than  nominal  (see  the  definition  of 
"sold  in  substantial  quantities")  and  the 
price  of  the  contract  item  must  be  based 
on  a  market  price  which  is  established 
in  the  course  of  ordinary  and  usual  trade 
between  buyers  and  sellers  free  to 
bargain  and  which  can  be  substantiated 
by  data  from  sources  independent  of  the 
offeror.  Such  data  must  represent  a 
material  portion  of  the  total  sales  of  the 
item  in  the  market.  The  market  items 
must  be  virtually  indistinguishable  from 
one  another. 

(3)  Item  prices  set  by  law  or 
regulation.  A  price  set  by  law  or 
regulation  is  exempt  from  the 
requirement  for  submission  of  certified 
cost  or  pricing  data.  I^nouncements  in 
the  form  of  periodic  rulings,  reviews,  or 
similar  actions  of  a  governmental  body, 
or  embodied  in  the  laws,  are  sufficient 
to  establish  a  price. 

(4)  Exceptional  exemptions,  (i)  The 
contracting  officer  may  grant  an 
exemption  for  an  exceptional  case  even 
thou^  the  case  does  not  strictly  meet 
the  criteria  for  a  catalog  or  market  price 
exemption.  Such  an  exemption  should 
be  granted  only  when  the  contracting 
officer  determines  that  the  price  of  the 
item  is  based  on  an  established  catalog 
or  market  price  of  a  commercial  item 
sold  in  substantial  quantities  to  the 
general  pubUc  and  Uiat  strict  application 
of  the  criteria  in  15.804-3(d)  (1)  and  (2)  is 
inappropriate.  For  example: 

(A)  If  sales  of  B  catalog  item  to  the 
general  public  «re  less  than  one-fhird  of  ' 
total  sales  doring  a  given  sales  pdlod  - 
becaoseofanimusoallevelof  sales  to    ' 


the  Government  and  the  item  had 
qualified  for  an  exemption  in  a  recent 
prior  period; 

(B)  A  new  item  for  which  sales  to  the 
general  public  have  been  more  than 
nominal  and  the  contracting  officer  has 
reason  to  believe  that  these  sales  will  be 
substantial  in  the  future. 
The  quantity  and  prices  of  actual 
conmiercial  sales  compared  with  the 
quantity  and  prices  offered  to  the 
Government;  or  price  relationships  as 
influenced  by  prevailing  trade  practices, 
are  the  important  factors  for 
consideration  in  making  these 
determinations.  The  Government's  need 
for  the  item  and  the  prospective 
contractor's  resistance  to  providing  data 
are  not  appropriate  considerations  for 
granting  an  exemption. 

(ii)  If  the  item  is  a  discontinued 
commercial  item,  the  offeror  may  submit 
a  copy  of  the  prior  claim  and  related 
Government  action  together  with  the 
data  that  supports  how  the  proposed 
price  is  based  on  the  last  price  for  which 
an  exemption  was  granted.  The 
contracthig  officer  may  grant  the 
exemption  if  the  proposed  price  can  be 
determined  reasonable  based  upon 
consideration  of  differences  in 
quantities,  terms,  conditions,  or  other 
appropriate  iactors  in  comparison  to  the 
last  price  fpr  which  an  exeinption  was 
granted,     i  .  :        t 

(iU)  A  prime  contractor  or  higgler  tier 
subcontractor  may  grant  an  exemption 
for  its  subcontractors  following  the 
same  procedures  outlined  in 
subdivisions  (d)(4)  (i)  and  (ii)  of  this 
subsection  for  actions  under  $1,QOOX)00. 
For  actions  expected  to  exceed 
$1,000,000,  contracting  officer  approval 
shall  be  obtained. 

(e)  Claiming  an  exemption-<-{\): 
Customary  method.  An  offeror's  claim 
for  an  exemption  shall  be  in  writing  and 
include,  unless  otherwise  provided  in 
the  solicitation,  for  each  offer  with  a   . 
total  proposed  amount  exceeding  '  :     \ 
$l0a000.  a  SF 1412.  Qaim  for  Exemption 
from  Certified  Cost  orPrichig  Data.  The 
.  SF  1412  shall  provide  information  oti  the 
catalog,  market  price,  or  law  or 
regulation  item  with  the  h^est    -  :  ■ 
-extended  value  (not  unit  imce). 
.    (i)  Fot  offers  containing  more  than  one 
catalog  or  narket  item  with  a  total 
extended  value  that  exceeds  $50,000 
each,  the  offeror  must  also  submit  a  SP 
1412  continuation  sheet  providing  all 
infonnatioti  requested  on  tbeforpj.for 
each  such  item. 

(ii)  For  eabh  additional  catalog  or 
maiketitem  with  a  total  extended  value 
of  $50,000  or  less,  the  offeror  must 
submit  do^vneotatiCHi  .wliich  identifies 
the  applicable  catalog.-pertHieBt  teAns 


and  conditions  and.  if  requested  by  the 
contracting  officer,  information  to 
establish  its  quaUfication  for  an 
exemption  and  to  justify  the 
reasonableness  of  its  price  (use  of 
sampling  techniques  is  encouraged). 

[i\  Streamlined  exemptions,  (i)  "The 
contracting  officer  may  grant  an 
exemption  for  a  catalog  item  without 
requiring  a  SF  1412  or  similar 
docummtation  when  the  offeror 
executes  a  Certificate  of  Commercial 
Pricing  Using  Streamlined  Procedures, 
as  shown  hi  this  subdivision  (d)(2)(i),  for 
contracts  not  expected  to  exceed  a 
dollar  threshold  of  $10,000,000. 

Certificate  of  Commeidal  Pridng  Unng 
Stmamlined  Procedures  (JUL  ISW) 

(A)  The  offeror  certifies  tliat  offered  prices 
for  the  items  listed  in  paragraph  (C)  of  this 
certificate  are  not  higher  than  the  lowest 
price  charged  any  customer  during  the  most 
recent  regular  quarterly  or  longer  period  for 
which  sales  data  are  reasonably  available. 

(B)  In  addition  to  the  certification  in 
paragraph  (A)  of  this  certificate,  the  offeror 
certifies  that  (1)  the  items  listed  in  paragraph 
(O  of  this  certificate  meet  the  criteria  in 
Federal  Acquisition  Regulation  (FAR)  15.804- 
3(d)(1)  for  the  purpose  of  qualifying  for  an 
exemption  from  the  requirement  for 
submission  of  certified  cost  or  pricing  data 
based  on  established  catalog  price  of  an  item 
sold  in  substantial  quantities  to  the  general 
public  and  (2)  a  similar  claim  for  exemption 
involving  the  same  or  a  similar  item  has  not 
been  denied  by  the  Government  within  the 
last  three  years. 

(Q  Items. 


(nnn) 


(Nome) 


(Title)  '•.;' 

(Date)  ' 

(End  of  certificate)    ' 

(ii)  The  contracting  officer  may  rely  on 
the  certifications  as  evidence  that  the 
price  is  fair  and  reasonable  and  not 
perform  price  anatysis  unless  the 
contracting  officer  has  infonnatiOn'  - 
which  hidicates  the  prices  offieied  may 
be  unreasonable. 

(3)  Prior  exemption,  (i)  if  the  U.S. 
Government  has  acted  favorably  on  ah 
exemption  claim  for  the  same  orsimilar 
items  not  biduded  in  subcBviSibn '  ^  '  -' ' 


(e)(3)(ii)  of  this  subsection  within  the 
past  three  years,  the  offeror  may  furoisli, 
and  the  contracting  officer  may 
consider,  a  copy  of  die  prior  claim  and 
related  Government  action,  in  lieu  of  a 
new  SF  1412.  The  offeror  must  also 
submit  a  statement  to  the  effect  that 
since  the  prior  submission,  except  as 
expressly  set  forth  in  the  statement: 

(A)  There  have  been  no  significant 
changes  in  tite  catalog  price  or 
discounts,  and 

(B)  The  ratio  of  sales  at  catalog  price 
to  the  general  pubUc  has  not  dropped 
below  one-third  of  total  sales. 

A  significant  change  is  considered  to  be 
a  change  in  the  offered  price  by  $50,000, 
or  IS  percent,  whichever  is  more.  Relief 
fiom  the  submission  of  a  new  SF  1412 
does  not  relieve  the  contracting  officer 
of  determining  reasonableness  of  price 
on  the  current  purchase. 

(ii)  When  acquiring  by  separate 
contract  en  item  on  an  active  FSS  or 
IRMS  Multiple  Award  Schedule 
contract,  the  contracting  officer  should 
grant  an  exemption  and  not  require  an 
SF  1412  or  similar  exemption 
dociunentation  when — 

(A)  The  offeror  has  provided  as  proof 
of  the  prior  exemption  a  copy  of  the 
Certificate  of  Established  Catalog  or 
Maricet  Price  that  was  provided  to  GSA; 

(B)  Any  actions  required  by  part  39  for 
items  which  are  on  IRMS  Schedule 
contracts,  and  any  actions  required  by 
part  8  for  items  on  FSS  Schedule 
contracts,  have  been  accompUshed;  and 

(C)  Price  analysis  has  been  performed, 
in  accordance  wiUi  15.804-3(f)  and 
15.805-2.  Any  differences  in  the 
quantities,  terms,  conditions  or  other  - 
appropriate  factors  between  the  FSS  or 
IRMS  Schedule  contract  and  the  instant 
prooueiAent  should  be  considered  in  the 
price  analysis.  Supporting  information 
may  be  requested  from  the  contractor  as 
appropriate. 

(4)  Repetitive  acquisitions.  The 
contracting  officer  and  offeror  may 
make  special  arrangements  for  the 
submission  of  exemption  claims  for 
repetitive  acquisitions  of  catalog  items 
or  maricet  items.  These  arrangements 
can  take  any  form  as  long  as  the     •  •  *»  >  * 
exemption  oiteria  are  satisfied. 
Government  approval  of  the  exemption 
claim  riiall  set  forth  the  effective  period, 
usually  not  more  than  one  year,  and 
require  the  contractor  to  famish  any 
later  informatimi  requested  by  the 
contracting  officer  regarding  the 
continuation  of  the  exemption.  Buch 
an>tovaT  may  be  extended  to  otho' 
Government  offices  writh  their-  "     ■  i  • 
concturence.  * 

(f)  /Wee  analysis.  Even  though  an 
item  qualifles  for  exemption  from  the  '  • '. 


/  Vol.  65.  Ma  173  /  Thuwdby,  September  6.  tflW  /  l¥opo«ed  Rules 


Fedwel  Regbter  /  Vol.  55.  No.  173  /  Thurgday.  September  6.  1990  /  Prop<)»ed  Kufes 88779 


requirement  for  Mboussioo  of  certified 
oost  or  pricing  data,  the  cootracting 
officer  shall  aiakc  ■  price  aiMlysis. 
except  under  streamlined  procedures,  to 
deternune  the  reaaoaableneM  of  dw 
price  and  any  need  for  hvther 
negotiation.  Whoi  a  contract  for  a 
commercial  item  will  be  awarded 
without  adequate  price  competition,  the 
Government  should  not  purchase  the 
item  at  a  price  which  exceeds  the  lowest 
price  at  which  the  offeror  sells  the  item 
unless  a  price  difference  is  justified  due 
to  differences  in  quantities,  terms, 
conditions,  or  other  appropriate  factors. 
Customer  classes  are  typically 
established  by  commercial  item  sellers 
to  offer  different  level  prices  depending 
on  the  nature  of  the  buyer.  These  classes 
and  price  lists  are  sometimes  defined 
considering  costs  absorbed  by  some 
customers  but  not  absorbed  by  others 
and  they  are  at  other  times  determined 
by  what  the  market  will  bear. 
Contracting  officers  should  review  the 
circumstances  of  the  acquisition, 
question  the  customer  category 
proposed  by  the  offeror  if  necessaiy. 
and  determine  the  price  negotiation 
objective  based  on  their  own  analysis  of 
die  offeror's  customer  categories  and 
prices.  Further,  agreement  to  assign  the 
Government  to  a  particular  customer 
dass  is  no|t  necessary  and  may  delay 
completion  of  negotiations.  Unless 
adeqoate  information  is  available  from 
Government  sources,  it  may  be 
necessary  to  obtain  from  tlw  prospective 
coBtractor  infiDtmation  siicfa  as  that 
regaitfin^— 

(1)  Tbe  supplier's  marketing  system 
(e.g.,  use  of  jobbws,  brokers,  sales 
agendea,  or  distribotors); 

(2)  The  aervicgs  norraaUy  provided 
commercial  pnrcfaaseis  (e-g^ 
engineering,  financing,  or  advertising  or 
promotion): 

(3)  Normal  quantity  per  order 

(4)  Annual  volume  of  sales  to  laigest 
customers; 

(5)  Motfs  for  comparable  products 
and  associated  services: 

(6)  Comparison  of  other  terms  and 
conditions; 

(7)  Adjustments  such  as  rebates, 
credits,  or  trade-ins  available 
commercially  but  not  available  or  used 
by  the  Government;  and 

(8)  Additional  sales  inducements  such 
as  training  or  extended  warranty 
periods  provided  to  some  customers  if 
not  provided  to  the  Government 

(g)  Waiver  for  exceptional  cases.  The 
agency  head  (or.  if  the  contract  is  with  a 
foreign  government  or  agency,  the  head 
of  the  contracting  activity)  may,  in 
exceptional  cases,  waive  the 
requirement  for  submission  of  certified 
cost  or  pricing  data.  The  waiver  shall  be 


in  writing  and  ^ate  the  reasons  bx 
granting  the  waiver  along  with  a 
description  of  the  attempts  made  to 
secure  the  data  and  the  levels  within  the 
agency  at  which  such  attempts  were 
made.  The  ageitcy  head  may  delegate 
diis  authority.  When  the  agency  head  or 
designee  has  waived  the  requirement  for 
submission  of  certified  cost  or  pricing 
data,  the  contractor  or  higher-tier 
subcontractor  to  whom  the  waiver 
relates  shall  be  considered  as  having 
been  required  to  make  available  cost  or 
pricing  data  for  purposes  of  15.804-2{a) 
(l)(iii).  Consequently,  award  of  any 
lower-tier  subcontract  expected  to 
exceed  $100,000  requires  the  submission 
of  certified  cost  or  pricing  data  unless 
exempt  or  waived  under  this  subsection 
15.804-3. 

(h)  Defective  catalog  pricing.  If  after 
award  of  a  contract  where  an  exemption 
is  granted  exceeding  $1,000,000,  or 
exceeding  SlOO.OOO  using  the 
streamlined  procedure,  the  contracting 
officer  learns  or  suspects  that  any  data 
or  certificate  furnished  to  support: 

(1)  A  claim  for  exemption  from  the 
requirements  to  submit  certified  cost  or 
pricing  data  for  a  catalM  item,  or 

(2)  Price  negotiations  ror  a  catalog 
item  were  defective,  die  contracting 
officer  should  request  an  audit  to 
evaluate  the  accuracy,  completeness, 
and  currency  of  the  data  or  certificate. 
If  the  audit  indicates  that  the  contract 
price  was  increased  by  significant 
amount  because  the  data  or  certificate 
provided  by  the  contractor  were 
defective,  and  if  that  data  or  certificate 
were  relied  upon  by  the  contracting 
officer,  then  die  contract  price  shall  be 
appropriately  reduced.  This  entitlement 
is  ensured  by  including  in  the  contract 
the  clauses  prescribed  in  15.804-8(f).  The 
clause  gives  the  Government  the  right  to 
a  price  adjustment  for  these  defects. 

9.  Section  15.804-6  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1SJ04-4    Procadurairaquiramentsfor 
submission  of  coat  or  pricing  data. 

(a)  The  contracting  officer  shall 
specify  in  the  solicitation: 

(1)  Whether  or  not  cost  or  pricing  data 
are  required; 

(2)  Whedier  or  not  certification  will  be 
required; 

(3)  The  extent  of  cost  or  pricing  data 
required  if  complete  data  are  not 
necessary; 

(4)  The  fimn  (see  paragraph  (b)  of  diis 
subsection)  in  which  the  cost  or  pricing 
data  ^all  be  submitted:  and 

(5)  That  the  offeror  may  submit  a 
request  for  exemption  from  the 
requirement  to  submit  Certified  Cost  or 


Pricing  Data,  in  lieu  of  cost  or  pricing 
data  when  the  requirements  of  15ii04-3 
are  met 

Even  if  die  solicitation  does  not  so 
specify,  however,  the  contracting  officer 
is  not  precluded  from  requesting  data  if 
they  are  later  found  necessary. 

10.  Section  15.804-8  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

•         •         •         •         • 

(f)  Price  Reduction  for  Defective 
Catalog  Price  Data.  TTie  contracting 
officer  shall,  when  contracting  by 
negotiation,  insert  the  clause  at  52.215- 
28.  Price  Reduction  for  Defective 
Catalog  Price  Data,  in  solicitations  and 
contracts  when  an  exemption  from  the 
requirement  to  submit  certified  cost  or 
pricing  data  for  a  catalog  item  is 
expected  or  has  been  granted  for  the 
contractor  or  any  subcontractor,  and  the 
amount  of  the  exemption  exceeds 
$1,000,000  or  $loa000  using  die 
streamlined  procedure. 

11.  Section  lS.805-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1SJ05-2   Prieoanstysis. 
•        *        *        *        • 

(f)  Comparison  of  proposed  prices  , 
with  prices  for  the  same  or  similar  items 
obtained  through  market  research. 

12.  Section  15.805-5  is  amended  by 
redesignating  existing  paragraph  (aK2) 
as  (a)(3),  and  by  adding  a  new 
paragraph  (aX2)  to  read  as  fbUowK 

1SJ05-8   HsM  pricing  support. 

(«)••• 

(2)  When  the  offeror  submits  a  claim 
for  exemption  from  cost  or  pricing  data 
based  on  a  catalog  or  market  price,  the 
contracting  officer  shall  obtain  field 
pricing  (which  may  include  an  audit 
review  by  the  cognizant  contract  audit 
activity)  verification  of  data  submitted 
by  the  offeror  when  the  total  proposed 
dollar  value  of  the  items  claimed  in  the 
exemption  exceeds  $500,000,  unless 
information  available  to  the  contracting 
officer  is  considered  adequate.  When 
available  data  are  considered  adequate, 
the  contracting  officer  shall  document 
the  contract  file  to  reflect  the  basis  of 
the  determination  of  their  adequacy. 


15J08-1   tAnwndadI 

13.  Section  15.806-1  is  amended  in 
paragraph  (b)  by  removing  at  the  end  of 
the  second  sentence  the  reference 
"15.804-3(1)''  and  inserting  in  its  place 
the  reference  "15.804-3(g)''. 


14.  SecUpa  15.812-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1U12-1    GMnaraL 

(b)  However,  the  policy  in  paragraph 
(a)  of  this  subsection  does  not  apply  to 
any  Department  of  Defense  (DoD)  or 
National  Aeronautics  and  Space    . 
Administration  (NASA)  contract  or 
subcontract  item  of  supply  for  which  the 
price  is  based  on  an  established  catalog 
or  market  price  of  a  commercial  item 
sold  in  substantial  quantities  to  the 
general  public,  (see  15.804-3(c)). 


PART  31--C0NTRACT  COST 
PRINCIPLCS  AND  PROCEDURES 

15.  Section  31.205-26  is  amended  by 
revising  paragraphs  (e)  (1)  and  (2)  to 
read  as  f(dlows: 

31.205-26   Matariai  costs. . 

•  *  *  *  « 

(e)  *  *  •  i 

(1)  Is  based  on  an  "established 
catalog  or  market  price  of  commercial 
items  sold  in  substantial  quantities  to 
the  general  public"  in  accordance  with 
15.804,  or 

(2)  Is  based  on  "adequate  price 
competition"  in  accordance  with  15.804. 


PART  52— SOLICITATION  PROVISION 
AND  CONTRACT  CLAUSES 

16.  Section  52.215-2  is  amended  in  the 
title  of  the  clause  by  removing  the  date 
"(DEC  1969)"  and  inserting  in  its  place 
"(JUL  1990)";  by  redesignating  existing 
paragraph$  (c),  (d),  (e),  and  (f)  as  (d),  (e). 
(f),  and  (g);  by  removing  in  the 
introductory  text  of  new  paragraph  (e) 
■  the  words  "paragraph  (a)  and  (b)  above" 
and  inserting  in  their  place  the  words 
"paragraphs  (a),  (b).  and  (c)  of  this 
clause":  by  addiiig  new  paragraph  (c); 
and  by  revising  new  paragraph  (g)  to 
read  as  follows: 

62.215-2    Audit— Nagotiation. 

•        *        •        *        * 

(c)  Data  related  to  established  catalog 
prices.  If,  in  eonnection  with  pricing  this 
contract  or  any  modification  to  this  contract 
the  Contractor  has  claimed  and  been  granted 
an  exemption  from  submission  of  certified 
cost  or  pricing  data  for  a  catalog  item,  the 
Contracting  Officer  or  representatives  of  the 
Contracting  Officer  who  are  employees  of  the 
Government  shall  have  the  right  to  examine 
and  audit  the  contractor's  records  (regardless 
of  form)  of  sales  and  related  documents, 
including  contract  terms  and  conditions.    - 
necessary  to  determine  the  accuracy.        ' 
completeness  and  currency  of  the  price. 
'    support  data  and  data  in  support  of  a  claim, 
in^ny  form,  for  exemption  from  submission 


of  certified  cost  of  pricing  data  or,  if 
submitted,  tbe  contractor's  Certificate  of 
Commercial  Pricing  Using  the  Streamlined 
Method.  Access  does  not  extend  to  cost  or 
profit  information  or  other  data  relevant 
solely  to  the  contractor's  determination  of  the 
prices  to  be  offered  In  the  catalog. 

•  •        •        *        * 

(g)  The  Contractor  shall  insert  a  clause 
containing  all  the  terms  of  tliis  clause, 
including  this  paragraph  (g),  in  all 
subcontracts  over  the  small  purchase 
limitation  (see  Subpart  13.000]  under  this 
contract  altering  the  clause  only  as 
necessary  to  identify  properly  the  contracting 
parties  and  the  Contracting  Officer  under  the 
Government  prime  contract. 

•  •        •        •        • 

17.  Section  52.215-16  is  amended  in 
the  tide  of  the  provision  by  removing  the 
date  "(APR  1985)"  and  inserting  in  ito 
place  "(JUL  1990)":  and  by  revising 
paragraph  (f)  to  read  as  follows: 

52.215-16    Contract  Award. 


(f)  Neither  financial  data  submitted  with  an 
offer,  nor  representation  concerning  facilities 
or  financing,  will  form  a  part  of  the  resulting 
contract.  However,  if  the  resulting  contract 
contains  a  clause  providing  for  price 
reduction  for  defective  cost  or  pricing  data  or 
a  clause  providing  for  price  reduction  for 
defective  catalog  price  data,  the  contract 
price  will  he  subject  to  reduction  if  the  data 
or  certificate  furnished  is  incomplete, 
inaccurate,  or  not  current 
«        *        •        •        • 

18.  Section  52.215-26  is  amended  in 
the  tide  of  the  clause  by  removing  the 
date  "(APR  1987)"  and  inserting  in  its 
place  "(JUL  1990)";  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 

62.215-26    integrity  of  Unit  Prfco. 

(b)  The  requirement  in  paragraph  (a)  of  this 
clause  does  not  apply  to  any  Department  of 
Defense  (DOD]  or  National  Aeronautics  and 
Space  Administration  [NASA]  contract  or 
subcontract  item  of  supply  for  which  the 
price  is  based  on  an  established  catalog  or 
market  price  of  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public. 

(c)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture  or  to  which  it  will  not  contribute 
significant  value  when  requested  by  the 
contracting  officer.  However,  for  DOD  and 
NASA  contracts,  the  information  shall  not  be 
required  for  commercial  items  sold  in 
substantial  quantities  to  the  general  public 
when  the  price  is  based  on  established 
catalog  or  mariiet  prices. 

•        •        *        •        • 

19.  Section  52.215-28  is  added  to  read 
as  follows: 

52.215-26   PrtoaftoduetfontorDtliscthro 
Catalog  Priot  Dais. 

As  prescribed  in  l&804-8(f),  insert  the 
following  clause: 


Price  Raducbaa  for  IMwIivs  Catabg  Piloa 
Data  QUI.  1968) 

If  any  price  negotiated  in  connection  with 
this  contract  or  any  cost  reimbursement 
under  tliis  contract  was  increased  by  any 
significant  amount  because  the  Government 
relied  on  a  submission  by  the  Contractor, 
subcontractor,  or  prospective  subcontractor 
of  price  sumx>rt  data  and  data  in  support  of  a 
claim,  in  any  form,  for  exemption  from 
submission  of  certified  cost  or  pricing  data,  or 
relied  on  a  Certificate  of  Commercial  Pricing 
Using  the  Streamlined  Procedures  for  a 
catalog  item  that  was  not  complete,  accurate, 
and  current  as  of  the  date  of  its  submission, 
then  the  price  or  cost  shall  be  reduced 
accordingly  and  the  contract  shall  be 
modified  to  reflect  the  reduction. 
(End  of  clause) 

PART53-fORMS 

52.215-2    (Amandadl 

20.  Section  53.215-2  is  amended  in 
paragraph  (b)  by  removing  the  date 
"(10/83)"  and  inserting  in  iU  place  "(7/ 
90)". 

21.  Section  53.301-1412  is  amended  in 
Section  ni  on  die  front  of  die  SF 1412  by 
revising  die  block  "Representation";  and 
by  revising  the  instructions  on  the 
reverse  of  the  SF  1412  to  read  as 
follows: 

(Note:  SF  1412  will  be  published  in  its 
entirety  when  this  proposed  rule  is  pubtished 
as  a  final  rule) 

53.301-1412    Standard  Form  1412,  Oaim 
tar  Exsmption  from  Submiaaion  of  CsrtHiad 
Coat  or  Pricing  Data. 
•        •        •        •        * 

REPRESENTATION  (See  bistructions  for 
Item  14  on  reverse.) 

The  offeror  represents  that  all  data 
provided  above  and  on  attachments 
submitted  are  (i)  current  accurate,  and 
complete:  (ii)  for  the  purpose  of  claiming 
exemption  bom  requirements  for  submitting 
certified  cost  or  pricing  data:  and  (iii)  in 
accordance  with  the  instructions  printed  on 
the  back  of  this  form.  The  offeror  also 
represents  that  except  as  stated  in  an 
attachment  a  similar  claim  for  exemption 
involving  the  same  of  a  similar  item  has  not 
been  denied  by  the  Government  within  the 
last  3  years.  By  submitting  this  proposal,  the 
offeror,  if  selected  for  negotiation,  grants  the 
contracting  officer  or  an  authorized 
representative  the  right  to  examine  at  any 
time  before  award,  those  books,  records, 
documents,  and  other  supporting  data  that 
will  pennit  verification  of  the  claim  and  an 
adequate  evaluation  of  the  proposed  price. 
Access  does  not  extend  to  cost  or  profit 
information  or  other  data  relevant  solely  to 
the  offeror's  determination  of  the  prices  to  be 
offered  in  the  catalog  or  marketplace. 
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Iratniolfaina  to  OSnan  SiibiBittiag  CUin  fpr 
Exemption  Prom  Siibninion  of  Cart&d  Coat 
orPridflgData 

The  offeror  may  ase  the  SF 1412  to  anbmil 
a  claim  for  exenptfoD  bom  4ie  sutnnisaioa  of 
certilled  OMrt  ot  inking  data.  Ine  offeioi 
thai  allMli  al  aappaittag  tefonnatioR 
deatf  Ifcii  below  » tlw  SF  mx.  Cnnplate 
aectea  L  ilaaa  7  IhiM^  11.  if  yoo  are 

n.  Item  12,  If  y«M  era  prapoeiag  a  market 
price.  Conpiete  Mstioa  £0,  Item  13,  if  yea  are 
propoaing  a  price  $at  by  law  or  regulatioa. 

item  1-a.  Seif-ejqrianatoiy. 

Item  4-7.  Provide  informatiOB  identiRed  in 
ne  appocable  Imiwm  vDr  each  item  for  wincn 
on  ewempHon  It  rlaJmnd 

Item  7-tl.  ftovide  the  fottowing  additionai 
informatioa  for  Ibecatakis  item  with  dw 
hi^iett  extended  vatBe(aiot  anil  prio^  far 
each  catalog  item  with  an  extended  value 
exceeding  160,000,  or  for  itemi  aa  requested 
by  the  contracting  officer. 

Item  7.  Established  catalog  price  and 
established  discount  factor  are  defined  at 
FAR  15J04-3(c)(4).  Attach  a  copy  of  the 
catalog,  or  &e  apprapriaia  pages  for  Aa 
offered  ttems.  or  a  statement  diat  the  catalog 
is  on  file  in  the  baybig  office  to  which  tlMs 
proposal  is  being  made.  Provide  a  copy  or 
describe  all  discount  policies  and  price  lists 
(pabhalMd  or  BVubUabed)  applicable  to  OKh 
daee  of  onaloaMr.  Shaw  rebates,  diecoants 
afiplicable  to  multiple  quantities  or 
cumulative  orden.  and  volume  discounts 
applicable  to  the  combination  of  supplies  or 
services  into  one  order.  If  the  propoMsed  price 
of  a  catalog  item  was  determined  on  the  basis 
of  assignm^  of  the  Government  to  a 
particular  customer  class,  identify  the 
customer  dass  and  state  the  reasons  for 


selecting  tet  castoner  class.  To  justify  a 
catalog  price  enampHon  Aw  the  Gonemmant 
Mem,  the  catalog  itawead  the  flfiewdilam 
must  be  the  saaw  or  afaailar.  Similar  item  ts 
defined  at  FAR  l&«M-4(c}.  For  siaular  kerns. 
a  statement  BMMt  be  attached  identifying  the 
specific  differences  and  explaiaiBg.  by  pcioe 
analysis  of  the  differences  (see  FAR  15.ao&- 
2).  how  the  proposed  price  is  derived  bom  die 
catalog  price. 

Item  &  This  period  riionld  indade  the  most 
recent  regular  qnarterty  or  longer  period  for 
wrhich  sales  data  are  reasonably  available 
and  shodd  extend  bade  cr^  far  enough  to 
provide  a  total  period  tepresentative  of 
avmage  sales.  Too  may  also  attach  sales 
data  for  a  prior  representative  period  if  for 
any  reason  recent  sales  are  abnormal  and  tiie 
prior  period  is  sufficiently  recent  to  support 
die  propoeed  price  for  the  Goveniment  item. 
In  dM  latter  case,  you  most  expWa  by  price 
analyris  only,  how  die  pcopoeed  price  ie 
derived  from  the  sales  made  at  catalog  price 
for  the  prior  peitod. 

Itent  9.  (a)  Identify  die  amount  of  all  sales 
of  the  catalog  item  at  catalog  prices,  or  at  an 
established  ^scount  from  the  catalog  price, 
to  the  gennal  public  aa  defined  in  FAR 
lSJ04-9(cKl)-  (b)  Identify  die  total  amount  of 
sales  of  die  catalog  item  to  all  customers. 

Item  11.  Insert  the  foHowIng  infonnatien  oh 
sales  made  daring  dm  most  recent  regular 
quarteriy  or  longer  period  for  whidi  sales 
data  are  evailable: 

On  Hne  1,  hsert  iirfbmation  on  die  bwest 
price  at  which  sales  of  the  offend  item  were 
made  to  any  costomer  during  die  period, 
regardless  of  quantify. 

On  line  2.  insert  the  lowest  price  at  whidi 
any  sales  of  die  offered  item  were  made  at 
comparabh  qaantitiaa  to  any  customer. 


On  line  3.  if  dM  psoposed  price  of  dw 
catak«  item  was  detendned  on  the  basia  of 
assignment  of  the  Government  to  a  particular 
customer  dass.  insert  the  lowest  price  at 
whidi  sales  of  the  offered  itam  ware  made  at 
comparable  .quantities  to  any  customer  in 
that  class. 

Attadi  a  complete  explanation  if  the  price 
proposed  is  not  the  lowest  price  at  which  a 
sale  was  made  to  any  customer  durii^  die 
period  for  the  same  or  similar  items. 

Item  12.  Market  price  is  defined  fai  FAR 
15 J04-S(cHl).  There  anist  be  a  suffident 
naadier  of  coramerdal  buyers  so  diat  dieir 
purchaaes  establish  an  ascertainable  cairsnt 
maricet  price  for  the  item  or  aervioe.  The 
nature  of  this  a«ket  should  be  described.  To 
Justify  a  market-price  exemption,  the  item  or 
service  being  purchased  must  be  the  same  as 
or  similar  to  the  oommerdal  item  or  service. 
Similar  item  is  defend  in  FAR  lS.804-3(cKl^ 
For  similar  items,  a  statement  must  be 
attached  identifying  die  specific  differences 
and  explateii^  by  price  analysis  (rf  tha 
differences  (see  FAR  15.804-3({)),  how  the 
proposed  price  is  derived  from  the  market 
price. 

Item  13.  Identify  the  law  or  regdation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
revieurs  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  die  controlhng 
document  unless  it  was  previously  submitted 
to  the  contracting  office. 

Item  14.  Insert  the  name  and  title  of  die 
person  authorized  by  the  offeror  to  sign  this 
form. 
(FR  Doc.  90-20908  Filed  9-5-«0: 8:45  am] 
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Procurement  Integrity;  interim  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  3, 4^ »,  14, 15, 37,  S2.  and 
53 

(FMtaral  AcquMMon  Circular  14-60] 

RIN900O-AO01 

Fadaral  Acquisition  Regulation  (FAR); 
Procuramant  Integrity 

AOENCica:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comment 


I  On  November  17, 1988, 
section  6  of  the  OfBce  of  Federal 
Procurement  PoUcy  (OFPP)  Act 
Amendments  of  1988  amended  the  OFPP 
Act  by  adding  section  27,  Procurement 
Integrity',  codified  at  section  423  of  title 
41  of  the  United  States  Code,  herein 
referred  to  as  "the  Act"  An  interim  rule 
was  pubUshed  on  May  11, 1989,  in  the 
Federal  Register  (54  FR  20488)  followed 
by  a  60-day  pubUc  comment  period.  In 
November  1989,  section  27  was 
amended  by  section  814  of  Pub.  L 101- 
189  and  subsequently  suspended  by 
section  507  of  the  Ethics  Reform  Act  of 
1909,  Pub.  L 101-194.  for  the  period 
December  1, 1989,  through  November  30. 
1990.  This  interim  rule  replaces  the 
coverage  previously  promulgated  in 
FAC  84-47  and  incorporates  coverage 
resulting  from  the  public  comment 
period  for  FAC  84-47,  changes  to  the 
pubUc  law,  and  the  suspension  of 
section  27. 

The  Act  prohibits  certain  activities  by 
competing  contractors.  Government 
procurement  officials  and  other 
individuals  during  the  conduct  of  a 
Federal  agency  procurement  In  general, 
these  prohibited  activities  involve 
soliciting  or  discussing  post-Government 
employment  offering  or  accepting  a 
gratuity,  or  soUciting  or  disclosing 
proprietary  or  source  selection 
information. 

The  Act  also  contains  certification 
and  disclosure  provisions  for  both 
contractors  and  Government  officers 
and  employees,  imposes  post- 
employment  restrictions  on  Government 
officers  and  employees,  and  provides  foi 
criminal  and  civil  penalties  and 
administrative  and  contractual  remedies 
for  violations  of  the  Act 


DATBS:  Effective  Date:  September  6. 
1990. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
November  6, 1990,  to  be  considered  in 
the  formulation  of  a  final  rule. 
AOORESSCS:  Interested  parties  should 
submit  written  comments  to: 
General  Services  Administration,  FAR 

Secretariat  (VRS).  18th  ft  F  Streete, 

NW.,  Room  4041,  Washington,  DC 

20405. 

Please  cite  FAC  84-60  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sharon  A.  Kiser,  FAR  Secretariat 
Office  of  Federal  Acquisition  Policy,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  FAC  84-60. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Approximately  200  comments  were 
received  from  50  different  conunenters 
regarding  the  interim  rule  (FAC  84-47) 
implementing  section  27  of  the  OFPP  Act 
as  originally  enacted.  While  the  FAR 
Council  was  developing  a  final  rule 
which  would  consider  the  public 
comments.  Public  Law  101-189  made 
changes  to  section  27.  Hiose  changes 
were  so  significant  that  it  is  now 
necessary  to  publish  another  interim 
rule  incorporating  the  statutory  changes 
and  addressing  the  public  comments.  In 
addition,  the  suspension  of  section  27 
and  the  new  statutory  definition  of 
procurement  official  require  a  more 
spedfic  treatment  of  the  applicability  of 
section  27  as  originally  enacted  and  as 
amended. 

The  most  frequent  public  comments 
were  in  the  following  areas:  source 
selection  and  proprietary  information: 
employment  restrictions;  the  meaning  of 
"personal  and  substantial"; 
commencement  of  a  prociuement; 
contractor  certifications;  and  the 
definitions  of  "competing  contractor," 
"procurement  official."  and  "possible 
violation."  In  response  to  those 
comments,  this  interim  rule  makes 
changes  in  each  of  those  areas. 

Examples  of  changes  stemming  from 
the  public  comments  include — the 
definition  of  "source  selection 
information,"  the  requirements  for 
marking  information  as  source  selection 
information,  and  the  definitions  of 
"competing  contractor,"  "proprietary 
information,"  and  "procurement  official" 
have  been  revised:  a  definition  of 
"possible  violation"  has  been  added;  the 
regulations  dealing  with  the  processing 
of  violations  have  been  significantly 
revised,  including  an  identification  of 
the  individuals  authorized  to  take 


actions;  contractor  certification 
requirements  have  been  simplified  as  a 
"best  knowledge  and  beUef  standard 
added:  an  optional  form  for  obtaining  - 
ethics  training  certifications  required  of 
procurement  officials  has  been  added; 
and  conforming  changes  to  other  FAR 
parts  have  been  made. 

The  significant  statutory  changes 
are— commencement  of  a  procurement 
is  tied  to  specific  actions;  the  definition 
of  "procurement  official"  has  been 
redefined  in  terms  of  certain  specific 
activities;  the  definition  of  "gratuity,  or 
other  thing  of  value"  is  no  longer  tied  to 
agency  standards  of  conduct  regulations 
and  includes  a  govemmentwide 
monetary  standard;  provisions  for 
recusal  from  participation  in  a 
procurement  have  been  added; 
employment  restrictions  with  regard  to 
subcontractors  have  been  clarified: 
provisions  for  ethics  advisory  opinions 
for  present  or  former  Govenunent 
officers  or  employees  who  are  or  were 
procurement  officials  have  been  added: 
and  the  scope  of  the  ethics  training 
certifications  required  from  procurement 
officials  has  been  expanded.  The  new 
statutory  certification  provision  will 
require  agencies  to  obtain  new 
certifications  for  individuals  who  will  be 
performing  procurment  official  activities 
on  or  after  December  1, 1990. 

In  addition,  because  the  law  was 
suspended  for  the  period  December  1, 
1969,  through  November  30, 1990,  and 
the  definition  of  procurement  official 
was  statutorily  changed,  the  interim  rule 
was  modified  to  emphasize  the  impact 
of  the  changes  in  law  and  the  law's 
siispension  on  the  prohibitions  and 
restrictions  applicable  to  procurement 
officials.  For  example — (1)  the  post- 
employment  restrictions  under  section 
27  as  originally  enacted  only  attach  to 
individuals  who  perform  activities 
during  the  period  July  16, 1989,  through 
November  30, 1989;  (2)  activities 
performed  during  the  suspension  period 
have  no  impact  on  post-emplojrment 
rights;  and  (3)  the  post-employment 
restrictions  under  section  27  as  amended 
apply  on  or  after  December  1, 1990,  and 
may  also  apply  as  well  to  an  individual 
who  was  a  procurement  official  under 
section  27  as  originally  enacted  and 
whose  activities  prior  to  December  1. 
1969.  would  meet  the  definition  of  a 
procurement  official  under  section  27.  as 
amended. 

B.  CooidinatioD  With  die  Director, 
Office  of  Government  Ethics 

Effective  June  1. 1990.  the  Director  of 
the  Office  of  Government  Ethics  became 
responsible  for  issuing  regulations 
implementing  subsections  27  (a)(1). 


(a)(2).  (bKl).  (b)(2).  (c).  (f).  and  (k)  of  die 
CWPP  Act  Thoae  regulations  are 
required  to  be  issued  in  die  FAR  in 
coordination  aridi  die  FAR  Council.  The 
provisions  for  iddiidi  the  Office  of 
Government  Ethics  is  responsible  relate 
to  gratuities,  seeking  employment, 
recusal,  post  employment  and  ethics 
advisory  opinions.  Pertinent  provisions 
of  the  interim  rule  were  developed  by 
the  Office  of  Government  Ethics  in 
coordination  witii  the  FAR  Council  The 
biterim  rule  is  issued  by  the  FAR 
Council  in  coordination  with  the  Office 
of  Government  Ethics. 

C  DetemrinsHon  to  issue  an  interim 
Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD).  the  Adbninistrator  iA  Goieral 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  hi  FAC  84-60  as  an  interim 
rule.  This  action  is  necessary  to 
implement  Public  Law  100-679  in  the 
FAR.  However,  pursuant  to  Public  Law 
98-^77  and  FAR  1.601,  public  comments 
received  hi  response  to  this  interim  rule 
will  be  considered  in  formulathig  a  final 
rule.  11 

D.  Regulatory  nexOHIity  Act 

The  mterim  change  (FAC  84-60)  to  die 
FAR  may  have  a  sitpaificant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  FlexibiUty  Act  5  U.S.C  601. 
et  seq.  The  impact  is  likely  to  occur 
because,  in  connection  with  contract 
awards,  extensions,  and  modifications 
in  excess  of  $100,000.  offerors  will  be 
required  to  gadier  and  provide  to  the 
Government  certain  information 
regarding  the  activities  of  the  offeror 
during  the  conduct  of  the  procurement 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat  Comments  are  bivited. 
Comments  finm  small  entities 
concerning  the  affected  FAR  subparts 
will  also  be  considered.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  Case  90-610  (FAR  Case  89-23)  tai 
correspondence. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  interim  rule  are 
being  resubmitted  for  spproval  under 
0MB  Control  Number  9000-0103,  as 
required  by  44  MJ&XL  3501.  et  seq. 
Aiunial  TvpoiVki%  burden:  The  annual 
reporting  burden  is  estimated  as  follows: 


Respondents,  20,000;  responses  per 
respond«it  20;  total  annual  responses, 
4001000;  hours  per  response.  6  minutes; 
and  total  response  tnuden  hours.  33333. 
Annual  recordkeeping  burden:  The 
annua)  recordkeeping  burden  with 
respect  to  hicorporating  the  training 
reqidrement  into  training  programs  is 
estimated  as  follows:  Reqxmdents. 
20,000;  responses  per  respondent  ^ 
total  annual  responses,  400.000;  hours 
per  response,  20  minutes;  and  total 
response  bunlen  hours,  13,333.  Any 
public  comments  concerning  the 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB),  Mr. 
Stephen  Holden,  FAR  Desk  Officer. 
Room  3235.  NEOB.  Washington.  DC 
20503. 

List  of  Subjads  In  48  CFR  Parts  S.  4,  t, 
14, 15, 37,  B,  and  53 

Government  procurement 

Dated:  August  31. 1990. 
AllMftA.ViGGfakiaa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisitf on  CSrcnlar 
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Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-60  is  effective  September  6, 
199a 

DMBor  Specter. 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement 
Rkhud  H.  Hopf. 

Associate  Administrator  for  Acquisition 
Policy. 
S.J.  Evans, 

Assistant  Administrator  for  Procuranent, 
NASA. 

The  Administrator  of  the  Office  of 
Federal  Procurement  PoUcy,  Office  of 
Management  and  Budget  and  the 
Director.  Office  of  Govenunent  Ethics, 
conciff. 

Allan  V.  Bunnan, 

Administrator.  Office  of  Federai  Procurement 
Policy. 

Dated:  August  27, 199a 
Steplien  D.  Potli, 
Director.  Office  of  Government  Ethica. 

Federal  Acquisition  Circular  (FAC) 
84-60  amends  the  Federal  Acquisition 
Regulation  as  specified  below: 

Item — procurement  Integrity 

On  November  17. 1968.  section  6  of  the 
Office  of  Federal  Procurement  Poticy     ■ 
(OFTP)  Act  Amendments  of  1968 
amended  the  OFPP  Act  by  adding 
section  27.  Procurement  Integrity, 
codified  at  section  423  of  tide  41  of  die 
United  States  Code.  An  interim  rule  was 


published  on  May  11, 1900,  in  the 
FedsfsJ  Raglsisi  (M  FR  29488)  followed 
by  a  60-day  pubHc  comment  period.  In 
November  1989,  section  27  was 
amended  by  secticm  614  of  Pub.  L  101- 
180  and  subsequently  suspended  by 
section  507  of  the  Ethics  Reform  Act  of 

1989,  Pub.  L 101-194,  for  die  period 
December  1, 1980,  through  November  30, 

1990.  This  interim  rule  replaces  the 
coverage  previously  promulgated  in 
FAC  84-47  and  incorporates  coverage 
resulting  from  pubHc  comments,  the 
public  law,  and  the  suspension  of 
section  27. 

The  Act  prohibits  certain  activities  by 
competing  contractors  and  Government 
procurement  officials  during  the  conduct 
of  a  Federal  agency  procurement.  In 
general,  these  prohibited  activities 
involve  soliciting  or  dicussing  post- 
Government  employment  offering  or 
accepting  a  gratuity,  or  soliciting  or 
disclosing  proprietary  or  source 
selection  information. 

The  Act  also  contains  certification 
and  disclosure  provisions  for  both 
contractors  and  Government  officers, 
imposes  post-employment  restrictions 
on  Government  officers  and  employees, 
and  provides  tot  criminal  and  civil 
penalties,  and  administrative,  and 
contractual  remedies  for  violations  of 
the  Act 

Section  814  of  Public  Law  101-189 
amended  the  procuvement  official 
certification  provisions  in  section  27  of 
the  Act.  The  amendment  will  require 
agencies  to  obtain  new  certifications 
firom  individuals  who  will  be  performing 
procurement  official  activities  on  or 
after  December  1, 1990. 

Solicitations  issued  for  which  contract 
award  is  expected  on  or  after  December 
1, 1990,  shall  incorporate  the  solicitation 
provisions  and  contract  clauses  required 
by  3.104-10  of  this  interim  rule.  Contract 
award  may  not  be  made  on  or  after 
December  1, 1990,  unless  the  offeror  and 
contracting  officer  have  completed  the 
certification  required  by  3.104-9  (b)  and 
(c),  respectively. 

Solicitations  contemplating  contract 
award  prior  to  Deceml>er  1, 1990,  are  not 
required  to  incorporate  the  provisions 
and  contract  clauses  required  by  3.104- 
10.  The  statutory  requirements  of  the 
OFPP  Act  as  amended  and  this  interim 
rule  do  not  apply  to  such  procurements. 

However,  if  an  award  contemplated  to 
be  made  before  December  1, 1990,  is  not 
made  by  November  30, 1990,  the 
contracting  officer  shalk 

(1)  For  sealed  bid  procurements,  if 
bids  have  not  been  opened,  amend  the 
sobcitation; 

(2)  For  procurements  using  other  than 
sealed  bidding  procedures,  or  for  sealed 
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orohibitions  on  sratuities,  employment 
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consultant  of  s  competing  contractor,  subcontract  is  for  an  amount  that  is  in         eariiest  date  upon  which  an  identifiable. 
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bid  procuremenU,  where  bids  have  been 
opened,  the  apparent  successful  offeror 
sliaU  be  required  to  complete  the 
certification  required  by  3.104-0.  The 
clauses  at  52.2X0-9  and  52.203-10  and,  if 
applicable,  the  clause  at  52.203-13,  shall 
be  incorporated  into  any  resultant 
contract  prior  to  contract  award. 

FAR  3.104-1  through  3.104-12, 4.802(e), 
9.10e(b),  14.211(a),  15.413-1. 15.Sae(b), 
15.500  (d)  and  (f)(9),  15.610. 15.612(e). 
15.80S-^k).  37.207.  the  provision  at 
52.203-8,  the  clauses  at  52.203-9  and 
52.203-ia  and  53.203  are  revised;  37.206 
and  the  clause  at  52.239-0  are  reihoved; 
15.413. 15.413(f)(6),  15.e08(b)(5),  37.103(c). 
the  clause  at  52.203-13.  and  the  Optional 
Fonn  333  in  53.302-333  are  added.  The 
form  has  been  authorized  for  local 
reproduction.  A  copy  of  the  form  is 
provided  in  the  looseleaf  edition  for  the 
user  to  reproduce  as  required. 

Therefore,  46  CFR  parts  3, 4. 9, 14.  IS. 
37. 52.  and  53  are  amended  as  set  forth 
below* 

1.  The  euthority  citation  for  48  CFR 
parts  3. 4. 9. 14, 15. 37,  52,  and  53 
continues  to  read  as  follows: 

AuHMxity:  40  U.S.C  48e(G):  10  U.S.a 
chapter  137;  and  42  U.S.a  2473(c). 

PART  3-^IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

2.  Sections  3.104  and  3.104-1  dirough 
3.104-12  are  revised  to  read  as  follows: 

3.104   Procurement  integrity. 

3.104-1    General. 

(a)  Section  3.104  implements  section 
27  of  the  Cffice  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  423)  as  amended 
by  section  814  of  Public  Law  101-189 
(hereinafter  referred  to  as  "the  Act"). 
Agency  supplementation  of  3.104  and 
any  clauses  required  by  3.104  must  be 
approved  at  a  level  not  lower  than  the 
Senior  Procurement  Executive  of  the 
agency,  unless  a  higher  level  of  approval 
is  required  by  law  for  that  agency. 

(b)  Agency  employees  are  reminded 
that  much  of  the  conduct  prohibited  by 
the  Act  is  also  prohibited  by  other 
statutes  and  regulations.  For  example — 

(1)  The  offer  or  acceptance  of  a  bribe 
or  gratuity  is  prohibited  by  18  U.S.C.  201. 
10  U.S.C.,  2207, 5  U.S.C.  7353,  and  5  (TR 
parts  735  and  2635; 

(2)  Employment  discussions  are 
covered  by  18  U.S.C.  208,  which 
precludes  a  Government  employee  from 
participating  personally  and 
substantially  in  any  pairticular  matter 
that  would  affect  the  financial  interests 
of  any  person  with  whom  the  employee 
is  negotiating  for  employment; 

^)  Post-employment  restiieticins  are 
coveied  by  18  U&C  207,^  wdiich  .  . 


prohibits  certain  activities  by  former 
Government  employees,  including 
representation  of  a  contractor  before  the 
Government  in  relation  to  any  contract 
on  which  the  former  employee  worked 
while  employed  by  the  Government;  and 

(4)  FAR  parts  14  and  15,  which  place 
restrictions  on  the  release  of  information 
related  to  procurements  and  other 
contractor  information  which  must  be 
protected  under  18  U.S.C.  1905.  hi 
addition,  5  CFR  part  735  protects  non- 
pubUc  Ciovemment  information. 

3.104-2   Applicability. 

This  subsection  implements  section  27 
of  the  Office  of  Federal  {Procurement 
Policy  Act  (41  U.S.C.  423)  (OFPP  Act)  as 
amended  by  section  614  of  PubUc  Law 
104-189.  Conduct  and  procurement 
activities  on  or  after  July  16. 1989.  are 
subject  to  the  prohibitions  and 
restrictions  of  section  27  as  follows: 

(a)  Conduct  and  procurement 
activities  occurring  during  the  period 
from  July  16, 1989  through  November  30. 
1989,  are  subject  to  the  prohibitions  and 
restrictions  in  section  27  of  the  Office  of 
Federal  Procurement  Policy  Act  as 
originally  enacted  on  November  17. 

1988,  and  as  implemented  by  Federal 
Acquisition  Circular  84-47  (see  48  CFR 
3.104  through  3.104-12, 4.802(e),  9.105- 
3(c).  9.106-^(b),  15.805-5  (1)  and  (m), 
37.207(f),  37.208, 43.106,  52.203-8  through 
52.203-10  and  52.237-0.  October  1, 1989 
edition).  In  addition,  the  performance  of 
procurement  activities  during  the  period 
from  July  16, 1989  through  November  30, 

1989,  may  subject  an  individual  to 
prohibitions  and  restrictions  applicable 
after  December  1, 1990,  as  provided  in 
subparagraphs  (c)(1)  and  (c)(2)  of  this 
subsection. 

(b)  Section  27  of  the  OFPP  Act  was 
suspended  from  December  1, 1989, 
throu^  November  30, 1990.  The 
prohibitions  and  restrictions  under 
section  27.  either  as  originally  enacted 
or  as  amended,  do  not  apply  during  the 
suspension  period.  In  addition,  an 
individual  does  not  become  a 
procurement  official  imder  section  27  as 
originally  enacted  or  as  amended  if  the 
inchvidual's  participation  in  a 
procurement  was  solely  during  the 
suspension  period.  The  suspension  does 
not  interrupt  the  running  of  the  2-year 
period  of  any  post-employment 
restriction  that  attached  during  the 
period  from  July  16, 1989.  through 
November  30, 1969. 

(c)  Conduct  and  procurement 
activities  occurring  on  or  after 
December  1, 1990,  are  subject  to  section 
27  of  the  amended  law.  In  addition: 

(1)  For  procurements  begun  prior  to    < 
December  %  1969.  whidi  have  noibeen 
completed  by  November  30;  lOOa  dis 


prohibitions  on  gratuities,  employment 
discussions,  and  soliciting,  obtaining,  or 
disclosing  proprietary  or  source 
selection  information  under  subsections 
27  (b)  and  (d),  of  the  amended  law. 
apply  on  or  after  December  1, 1990,  to  an 
individual  who  was  a  procurement 
official  under  section  27,  as  originally 
enacted,  and  whose  activities  prior  to 
December  1, 1989.  would  meet  the 
definition  of  a  procurement  official 
under  section  27,  of  the  amended  law. 
(2)  The  post-employment  restrictions 
of  subsection  27(f),  of  the  amended  law. 
apply  on  or  after  December  1, 1990.  to  an 
individual  who  was  a  prociuement 
official  under  section  27,  as  originally 
enacted,  and  whose  activities  prior  to 
December  1, 1989,  would  meet  the 
definition  of  a  procurement  official 
under  section  27,  of  the  amended  law, 
provided  that  the  2-year  period  of  the 
restrictions  has  not  expired. 

3.104-3   Statutory  protiMllons  and 
rsetrtetions. 

As  provided  in  section  27  of  the  Act.  ' 
the  foUowing  conduct  is  prohibited: 

(a)  Prohibited  conduct  by  competing 
contractors  (subsection  27(a)  of  the  Act). 
During  the  conduct  of  any  Federal 
agency  procurement  of  property  or 
services,  no  competing  contractor  or  any 
officer,  employee,  representative,  agent, 
or  consultant  of  any  competing 
contractor  shall  knowingly — 

(1)  Make,  directly  or  indirectly,  any 
offer  or  promise  of  future  employment  or 
business  opportimity  to,  or  engage, 
directly  or  indirectly,  in  any  discussion 
of  fiiture  employment  or  business 
opportunity  with,  any  procurement 
official  of  such  agency,  except  as 
provided  hi  3.104-6(b); 

(2)  Offer,  give,  or  promise  to  offer  or 
give,  directly  or  ii^directly,  any  money, 
gratuity,  or  other  thing  of  value  to  any 
prociu*ement  official  of  such  agency,  or 

(3)  Sohcit  or  obtain,  dbectly  or 
indirectly,  firom  any  officer  or  employee 
of  such  agency,  prior  to  the  award  of  a 
contract  any  proprietary  or  source 
selection  information  regarding  such 
procurement. 

(b)  Prohibited  conduct  by 
procurement  officials  (subsection  27(b) 
of  the  Act).  During  the  conduct  of  any 
Federal  agency  procurement  of  property 
or  services,  no  procurement  official  of 
such  agency  shall  knowingly— 

(1)  Solicit  or  accept  direcdy  or 
indirectly,  any  promise  of  futura    < 
employment  or  ousiness  opportunity 
from,  or  engage,  directly  or  indirectly,  hk 
any  discussion  of  future  emplo^nant  or:; 
business  opportunity  with,  any  offibw, ' 
employee.xeiKesentative.  agent,  or    •  > 


consultant  of  a  competing  contractor, 
except  as  provided  in  3.104-6(a); 

(2)  Ask  for.  demand,  exact,  solicit, 
seek,  accept,  receive,  or  agree  to  receive, 
directly  or  incbrectly,  any  money, 
gratuity,  or  other  thing  of  value  from  any 
officer,  employee,  representative,  agent 
or  consultant  of  any  competing 
contractor  for  such  prociuement;  or 

(3)  Disclose  any  proprietary  or  soiut» 
selection  information  regarding  such 
procurement  directly  or  indirectly  to  any 
person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the 
contracting  officer  to  receive  such 
information. 

(c)  Disclosure  to  unauthorized 
persons  (subsection  27(d)  of  the  Act). 
During  the  conduct  of  any  Federal 
agency  procurement  of  property  or 
services,  no  person  who  is  given 
authorized  or  imauthorized  access  to 
proprietary  or  source  selection 
information  regarding  such  procurement 
shall  knowingly  disclose  such 
information,  directly  or  indirectly,  to  any 
person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the 
contracting  officer  to  receive  such 
information. 

(d)  Restrictions  resulting  from 
procurement  activities  of  Government 
officers  or  employees  who  are  or  were 
procurement  officials  (subsection  27(f) 
of  the  Act).  (1)  No  individual  who.  while 
serving  as  an  officer  or  employee  of  the 
Government  or  member  of  the  Armed 
Forces,  was  a  procurement  official  with 
respect  to  a  particular  procurement  may 
knowingly — 

.  (i)  Participate  in  any  manner,  as  an 
officer,  employee,  agent  or 
representative  of  a  competing 
contractor,  in  any  negotiations  leading 
to  the  award,  modification,  or  extension 
of  a  contract  for  such  proouiement;  or 

(ii)  Participate  personally  and 
substantially  on  behalf  of  Uie  competing 
contractor  in  the  performance  of  such 
contract 

The  restrictions  hi  subdivisioiM  (d)(l)(i) 
and  (d)(l)(ii)  of  this  subsection  apply 
during  die  period  ending  2  years  alter 
the  last  date  soch  hidiv^ual  >■    ; 
participated  personally  and  .  -  =  f 
substantially  in  the  conduct  of  audi 
procurement  or  personally  reviewed  and 
approved  the  award,  mocUfication.  or 
extension  of  any  contract  for  such 
procurement 

(2)  This  subsection  does  not  apply  to 
any  participation  referred  to  in 
subdivisions  (d)(l)(i)  and  (d)(lMii)  of  diis 
subsection  wiii  respect  to  s 
subcontractor  who  is  a  competing 
contractor  unless — 

(i)  The  subcontractor  is  a  first  or 
second  tier  subcontractor  and  dM 


subcontract  is  for  an  amount  that  is  in 
excess  of  $100,000;  or 

(ii)  The  subcontractor  significandy 
assisted  the  prime  contractor  with 
respect  to  negotiation  of  the  prime 
contract;  or 

(iii)  The  procurement  official  involved 
in  the  award,  modification,  or  extension 
of  the  prime  contract  personally  directed 
or  recommended  the  particular 
subcontractor  to  the  prime  contractor  as 
a  source  for  the  subcontract  or 

(iv)  The  procurement  offidal 
personally  reviewed  and  approved  the 
award,  modification,  or  extension  of  the 
subcontract 

3.104-4    DeflnMons. 

As  used  in  this  subsection — 
(a)  Agency  ethics  official  meeaia  the 
designated  agency  ethics  official 
described  in  5  CFR  2838.201  and  any 
other  person,  including  deputy  ethics 
officials  described  in  5  CFR  2638.201,  to 
whom  authority  under  3.104-6(f)  and 
3.104-8(e)  has  been  delegated  by  the 
designated  agency  ethics  official. 

(b)(1)  Competing  contracton  with 
respect  to  any  procurement  (including 
any  procurement  using  procedures  other 
than  competitive  procedures)  of 
property  or  services  means  any  entity 
(such  as  an  individual,  partnership, 
corporation,  educational  institution, 
nonprofit  or  not  for  profit  organization, 
or  business  unit)  legally  capable  of 
enterinjg  into  a  contract  or  subcontract 
in  its  own  name  that  is,  or  is  reasonably 
likely  to  become,  a  competitor  for  or 
recipient  of  a  contract  or  subcontract 
under  such  procurement  and  includes 
any  other  person  acting  on  behalf  of 
such  an  entity. 

(2)  Hie  term  "competing  contractor" 
includes  the  incumbent  contractor  in  the 
case  of  a  contract  modification. 

(3)  An  entity  shall  not  be  considered  a 
competing  contractor  whenever,  by 
action  of  the  Government  or  the  entity,  it 
is  clear  that  the  entity  will  not.  or  will 
no  longer,  participate  in  a  particular 
procuranmt 

.  (4)  For  purposes  of  subsections  27(a) 
and  27(b)  of  the  Act  the  phrase . 
"representative,  agent  or  consultant  of  a 
competing  contractor"  means  any  entity, 
othn*  than  an  officer  or  onployee  of  a 
competing  contractor,  acting  on  behalf 
of.  or  providing  advice  to,  a  competing 
contractor  with  regard  to  a  particular 
Federal  agency  procurement 

(c)(1)  During  the  conduct  of  any 
Federal  agency  procurement  of  property 
or  services  means,  except  for  broad 
agency  announcements,  small  business 
innovative  research  programs,  and  . 
unsolicited  proposals  (see 
subparagraphs  (c)(3)  and  (c)(4)  of  this  - 
std>section)i<  the  period  begimiing  en  the 


eariiest  date  upon  which  an  identifiable, 
specific  action  is  taken  for  the  particular 
procurement  and  concluding  upon  the 
award  or  modification  of  a  contract  or 
the  cancellation  of  the  procurement; 
provided,  however,  that  in  no  event 
shall  the  conduct  of  the  procurement  be 
deemed  to  have  begun  prior  to  the 
decision  by  an  authorized  agency 
official  to  satisfy  a  specific  agency  need 
or  requirement  by  procurement  lliese 
actions  are — 

(i)  Drafting  a  specification  or  a 
statement  of  work; 

(ii)  Review  and  approval  of  a 
spedfication; 

(iii)  Requirements  computation  at  an 
inventory  control  point 

(iv)  Development  of  procurement  or 
purchase  requests; 

(v)  Preparation  or  issuance  of  a 
solicitation; 

(vi)  Evaluation  of  bids  or  proposals; 

(vii)  Selection  of  sources; 

(viii)  Conduct  of  negotiations;  or 

(ix)  Review  and  approval  of  the 
award  of  a  contract  or  contract 
modification. 

(2)  Each  contract  award  and  each 
contract  modification  constitutes  a 
separate  procurement  action,  i.e^  a 
separate  period  to  which  the 
prohibitions  and  the  requirements  of  the 
Act  apply. 

(3)  For  broad  agency  announcements 
and  small  business  innovative  research 
programs,  each  proposal  received  by  an 
agency  shall  constitute  a  separate 
procurement  for  purposes  of  the  Act 
The  conduct  of  each  procurement  shall 
be  deemed  to  have  begun  upon  the  date 
a  Commerce  Business  Daily 
announcement  was  made  regarding  the 
availability  of  the  broad  agency 
announcjement  or  the  date  a  solicitation 
was  released  for  the  small  business 
innovative  research  program.  The 
conduct  of  the  procurement  shall  end 
upon  the  award  of  a  contract  ot  contract 
mo<hfication  incident  to  each  proposal 
or  the  written  rejection  of  each  specific 

,  proposal. 

(4)  Each  unsolicited  proposal  shall  be 
considered  a  separate  procurement  for 
purposes  of  the  Act  For  unsolicited 
proposals,  the  conduct  of  the 
procurement  shall  be  deemed  to  have    . 
begun  upon  the  publication  date  of  a 
general  statement  of  agency  needs  (see 
16.S03(d)),  or  if  an  agency  does  not 
publicize  a  general  statement  of  agency 
needs,  upon  the  provision  of  advance 
guidance  related  to  agency  needs  (see 
15.504(aKl))  or  Uie  receipt  of  the 
ansohoited  proposal,  whichever  i%    .  ., 
earlier.  The  oooduct  of  the  piocuremeBt 

.  shaUead  upon  the  sward  of  a  contract .;  ,\ 
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or  contract  nuMUficatiaii  oc  the  rejactioa 
o{  tiM  proposaL 

[d)CovemamU  officer  OF  employee 
means  a  person  who  is  employed  by  a 
Federal  agency  (see  subpart  2.1)  and 
who  is  in  such  status  during  the  period 
]uly  16. 1980  through  November  sa  1980, 
or  on  or  after  December  1. 199a  This 
includes — 

(1)  A  member  of  the  uniformed 
services  as  defined  in  section  101(3)  of 
title  37,  United  States  Code: 

(2)  A  person  who  is  appointed  to  a 
position  in  the  Federal  Government 
under  title  5,  United  States  Code,  or  any 
other  title  authorizing  such 
appointments,  including  a  person  under 
a  temporary  appointment;  and 

(3)  A  special  Government  employee  as 
denned  in  section  202  of  title  18,  United 
States  Code. 

(e)  Modification  means  the  addition  of 
new  work  to  a  contract,  or  the  extension 
of  a  contract,  which  requires  a 
justification  and  approval  (see  subpart 
6.3).  It  does  not  include  an  option  where 
all  the  terms  of  the  option,  including 
option  prices,  are  set  forth  in  the 
contract  and  all  requirements  for  option 
exercise  have  been  satisfied,  change 
orders,  administrative  changws.  or  any 
other  contract  changes  that  an  within 
the  scope  of  the  contract 

(fHl)  Gratuity  or  other  thing  of  value 
includes  any  gUt  favor,  entertainment 
or  other  item  having  monetary  value. 
The  phrase  includes  services, 
conference  fees,  vendor  promotional 
training,  transportation,  lodgings  and 
meaU.  as  well  as  discounts  not 
available  to  the  general  public  and  loans 
extended  by  anyone  other  than  a  bank 
or  financial  institution.  The  phrase  does 
not  include — 

(i)  Anything  for  i^ncfa  maiiiet  value  is 
paid  by  the  procurement  offidaL  or  on 
his  behalf,  by  someone  other  than  a 
competing  contractor,  or  a 
representative,  agent  or  consultant  of 
the  competing  contractor. 

(U)  Anything  which  is  paid  for  by  the 
Government,  secured  under  Govenuneot 
contract  or  accepted  by  the 
Government  under  specific  statutory 
aathority: 

(iii)  Plaques  or  certificates  having  no 
intrinsic  value:  or 

(iv)  Any  unsolicited  item,  other  than 
money,  having  a  market  value  of  $10  or 
less  per  event  or  presentation. 
For  these  purposes,  market  value  means 
the  retail  cost  the  procurement  official 
would  incur  to  purchase  the  item  and,  in 
the  case  of  items  such  as  tickets,  refers 
to  their  face  value.  A  thing  of  value 
given  or  received  or  otherwise  oBiered  or 
sou^t  "directly  or  indirectly^  includes  a 
thing  of  vahte  directed  to  a.  person  other 


than  a  procurement  official,  such  as  a 
spouse  or  child,  solely  because  of  that 
person's  rdatjonship  to  the  procurement 
official  or  on  die  basis  of  designatioa. 
recommendation,  or  suggestion  by  the 
procurement  official. 

(2)  Promotional  vendor  training  does 
not  indode  training  provided  by  a 
vendor  when  a  vemlor's  products  are 
furnished  under  contract  to  the 
Government  and  the  training  is  to 
facilitate  the  use  of  those  products. 

(g)  Participated  pereonaUy  and 
subetantially  means  active  cuid 
significant  involvement  of  the  individual 
in  activities  directly  related  to  the 
procurement  To  participate 
"personally"  means  directly,  and 
includes  the  participation  of  a 
subordinate  when  actually  directed  by 
the  supervisor  in  the  matter.  To 
participate  "substantially"  means  that 
the  employee's  involvemient  must  be  of 
significance  to  the  matter.  For  examine, 
the  review  of  procurement  documents 
solely  to  determine  compliance  with 
applicable  regolatory,  administrative,  or 
budgetary  requirements  or  procedures 
does  not  constitute  substantial 
participation  in  a  procmvment.  It 
requires  mora  tinui  official 
responsibility,  knowledge,  perfnnctoiy 
involvement  or  involvement  on  an 
administrative  or  peripheral  issue.  A 
finding  of  substantiality  should  be  based 
not  only  on  tlw  eflbrt  devoted  to  a 
matter,  bat  on  the  importance  of  the 
effort  While  a  series  of  peripheral 
involvements  may  be  insnbstantial,  the 
single  act  of  approving  or  participating 
in  a  critical  step  may  be  substantial. 

(h)(1)  Prvcamnient  official  means  any 
civilian  or  military  official  or  employee 
of  an  agency  who  has  participated 
personally  and  substantially  in  any  of 
the  folloviring  activities  for  a  particular 
procinement — 
(i)  Drafting  a  specification  or  a 

statement  of  wmk  for  that  procurement; 

(ii)  Review  and  approval  of  a 
specification  or  statement  of  woric 

developed  for  that  procurement 
(iii)  Preparaton  or  development  of 

procurement  or  purchase  requests  for 

that  procurement 
(iv)  The  preparation  or  issuance  of  a 

solicitation  for  that  procurement 
(v)  Evaluation  of  bids  or  prc^KMsls  for 

that  procurement 
(vi)  Selection  of  sources  for  that 

procurement 
(vii)  Negotiations  to  establish  the 

price  or  terms  and  conditions  of  a 

particular  contract  or  contract 

modification;  or 
(viii)  Review  and  ^proval  of  Ae 

award  of  a  contract  or  contract 

modification. 


(2)  For  purposes  of  3404-4(h).  the  tMBS 
"employee  of  an  agency"  includes  a 
contractor,  subcontractor,  cooauhant 
expert  or  advisor  (other  than  a 
competing  contractor)  acting  on  behalf 
ot  or  providing  advice  ta  the  agency 
with  respect  to  any  phase  of  the  agency 
procurement  concerned. 

(3)  Generally,  an  individual  will  not 
become  a  procurement  official  solely  by 
participating  in  the  following 
activities — 

(i)  Federal  advisory  committees  that 
are  established  and  function  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2.  unless 
the  Federal  advisory  committee  is 
establisfaed  or  used  for  the  purpose  of 
performing  a  fimction  listed  in 
subparagra^  (bKl)  of  this  subsection  - 
and  the  individual  member's 
participation  in  that  function  is  personal 
and  substantial 

(ii)  Agency  level  boards,  panels,  or  ' ' 
other  advisoy  committees  that  review 
program  milestones  or  evaluate  and 
make  recommendations  regarding 
alternative  tedmologies  or  apf>roaches 
for  satisfying  broad  agency  level 
missions  or  objectives; 

(iii)  The  performance  of  general 
technical,  engineering,  or  scientific  effort 
having  broad  apftlication  not  directly 
associated  with  a  particalar 
procurement  notwithstanding  that  such 
general,  technical,  engineering,  or 
scientific  effort  subsequently  may  be 
incorporated  into  a  particular 
procuromant 

(iv)  Clerical  functions  supporting  the 
conduct  of  a  particular  procurement; 
and 

(v)  For  procurements  to  be  conducted 
under  the  procedures  of  Ol^  Circulat 
A--76,  partic^wtion  in  managemoit 
studies,  preparation  of  in-h<wse  cost 
estimates,  preparation  of  "most  eSkaent 
organization"  analyses,  and  furnishing 
of  data  or  technical  support  to  be  used 
by  othera  in  the  development  of 
performance  standards,  statements  of 
work,  or  specifications. 

(4)  An  employee  of  an  agency  does 
not  become  a  procurement  official  for  a 
particular  procurement  until  the  onset  of 
the  employee's  personal  and  substantial 
participation  in  that  particular 
procurement 

(i)  Property  means  supplies  as  defined 
in  2.101. 

(j)(l)  Proprietary  information  means 
information  contained  in  a  bid  or 
proposal  or  otherwise  submitted  to  the 
Government  by  a  competing  contractor 
in  response  to  the  conduct  of  a 
particular  Federal  agency  procurement 
or  in  an  unsolicited  proposal  thai  haa^ 
been  marked  by  the  competing 


contractora  as  proprietary  information 
in  accordance  with  applicable  law  and 
regulation. 

(2)  Information  shall  be  considered 
proprietary  information,  for  purposes  of 
sectimi  27  of  the  Act,  only  when — 

(i)  An  attached  transmittal  document 
such  as  a  cover  page  or  the  label  of  a 
magnetic  media  storage  container,  is 
cleariy  marked  with  a  restrictive  legend; 
and 

(ii)  The  specific  portions  of  the 
information  whose  disclosure  the 
competing  contractor  desires  to  restrict 
are  clearly  and  separately  marked. 

(3)  Proprietary  information  does  not 
include  information — 

(i)  That  is  otherwise  available  without 
restrictions  to  the  Government  another 
competing  contractor,  or  the  public; 

(ii)  Contained  in  bid  documents 
following  bid  opening  (but  see  14.404-4); 
or 

(iii)  That  the  contracting  officer 
determines  to  release  in  accordance 
with  3.104-5(d). 

(k)(l)  Source  selection  information  is 
information,  including  information 
stored  in  electronic,  magnetic  audio  or 
video  formats,  which  is  prepared  or 
developed  for  use  by  the  Government  to 
conduct  a  particular  procurement  and— 

(i)  The  disdosure  of  which  to  a 
competing  contractor  would  jeopardize 
the  integrity  or  successful  completion  of 
the  procurement  concerned;  and 

(ii)  Is  required  by  statute,  regulation, 
or  order  to  be  secured  in  a  source 
selection  file  or  other  facility  to  prevent 
disclosure. 

(2)  Source  selection  information  is 
limited  to— 

(i)  Bid  prices  submitted  in  response  to 
a  Federal  agency  solicitation  for  sealed 
bids,  or  lists  of  those  bid  prices  prior  to 
pubUc  bid  opening; 

(ii)  Proposed  costs  or  prices  submitted 
in  response  to  a  Federal  agency 
solicitation  (for  other  than  sealed  bids), 
or  lists  of  thoee  proposed  costs  or  prices; 

(iii)  Source  selection  plans; 

(iv)  Technical  evaluation  plans; 

(v)  Technical  evaluations  of 
proposals; 

(vi)  Cost  or  price  evaluations  of 
proposals; 

(vii)  Competitive  range  determinations 
which  identiify  proposals  that  have  a 
reasonable  chance  of  being  selected  for 
award  of  a  contract; 

(viii)  Rankings  of  bids,  proposals,  or 
competiton; 

(ix)  The  reports  and  evaluations  of 
source  selection  panels  or  boards  or 
advisory  councils;  or 

(x)  Other  information  marked  as 
•SOURCE  SELECTION 
INFORMATION— SEE  FAR  3,104" 
based  upon  a  case-by-case 


determination  by  the  Head  of  the 
Agency,  his  designee,  or  the  contracting 
officer  that  the  information  meets  the 
standards  in  subdivisions  (k)(l)  (i)  and 
(ii)  of  this  subsection., 

(1)  Possible  violation  means,  for 
purposes  of  the  certification 
requirements  under  3.104-9,  specifically 
identified  or  documented  circumstances 
that  provide  a  reasonable  basis  to 
believe  that  a  violation  of  the  Act  may 
have  occurred.  Rumor  and  hearsay  are 
not  by  themselves,  a  reasonable  basis 
to  conclude  that  a  possible  violation 
exists. 


3.104-6 

maffdnQ  of  pcoprfolary  and 


(a)  Except  as  spedficaOy  provided  for 
in  this  subsection,  no  peraon  or  other 
entity  may  disclose  proprietary  or 
source  selection  information  to  any 
person  other  than  a  person  authorhced 
by  the  Head  of  the  Agency  to  receive 
such  information.  A  person  or  entity 
who  does  not  know  if  informatioti  is 
proprietary  or  source  selection 
information,  or  does  not  know  if  the 
person  or  entity  may  disclose  or  receive 
such  information,  shall  make  the 
inquiries  prescribed  at  3.104-^d). 

(b)(1)  Iht>prietary  and  source  seiection 
information  shall  be  protected  fiom 
unauthorized  disclosure  in  accordance 
with  14.401. 15.411, 15.413.  applicable 
law,  and  agency  regulations. 

(2)  Information  contained  in  a  bid  or 
proposal  that  bean  the  legend  required 
by  3.104-4(j)(2)  shall  be  considered  to  be 
proprietary  information  for  purposes  of 
the  Act.  However,  information 
contained  in  a  bid  or  proposal  that  does 
not  bear  that  legend  shall  remain 
subject  to  the  restrictions  on  disclosure 
contained  in  15.413, 15.509, 24.202,  or  as 
otherwise  required  by  law. 

(c)  In  determining  whether  particular 
information  is  source  selection 
information  under  3.104-4(k)(2)(x),  the 
originator  shall  assure  that  the 
information  meets  the  criteria  in  3.104- 
4(k)(l)  and  consult  with  agency  officials 
as  appropriate.  Individuals  responsible 
for  preparing  material  that  may  include 
information  designated  as  source 
selection  information  in  accordance 
witii  3.104-4  (k)(2)(x)  shall  mark  die 
cover  page  and  each  page  that  contains 
source  selection  information  with  the 
legend  "SOURCE  SELECTION 
INFORMA-nON— SEE  FAR  3.104. " 
Although  the  material  described  in 
3.104-4(k)(2)  (i)  through  (ix)  is 
considered  to  be  source  selection 
information  whether  or  not  mariced,  all 
reasonable  efforts  shall  be  made  to 
mark  such  material  with  this  legend. 


(d)(1)  The  head  of  the  agency,  or  Ms  or 
her  designee,  or  the  contracting  officer, 
has  the  authority,  in  accordance  widi 
applicable  agency  regulations  or 
procedures,  to  authorize  persons,  or 
classes  of  persons,  to  receive 
proprietary  or  source  selection 
information  when  necessary  to  the 
conduct  of  the  procurement. 

(2)  For  contracts  and  contract 
modifications  in  excess  of  $100,000,  the 
head  of  the  agency,  or  his  or  her 
designee,  shall  establish  procedures  to 
assure  that  the  names  of  all  persons, 
identification  of  the  classes  of  persons 
and,  to  the  maximum  extent  practicable 
the  names  of  all  individuals  within  a 
class  of  persons,  authorized  access  to 
proprietary  or  source  selection 
information  at  the  contracting  activity 
are  listed  in  the  contract  file. 

(3)  For  contracts  and  contract 
modifications  expected  to  exceed 
$100,000,  if  proprietary  or  source 
selection  information  is  authorized  to  be 
released  to  Government  activities 
outside  the  contracting  activity 
responsible  for  the  conduct  of  the 
procurement,  the  head  of  the  office 
receiving  the  information,  or  his  or  her 
designee,  shall  maintain  a  list  of 
persons,  a  list  of  classes  of  persons  and. 
to  the  maximum  extent  practicable,  the 
names  of  all  individuals  within  classes 
of  persons,  who  have  been  authorized 
access  to  the  proprietary  or  source 
selection  information.  The  list  shall  be 
forwarded  to  the  contracting  office 
responsible  for  the  conduct  of  the 
procurement  to  be  included  in  the 
contract  file. 

(4)  For  release  to  other  than 
Government  employees,  see  15.413-2. 
The  names  of  those  individuals  shall 
also  be  listed  in  the  contract  file  when 
the  contract  or  contract  modification  is 
expected  to  exceed  $100,000. 

(5)  The  lists  prescribed  by  this 
subsection  shall  be  forwarded  to  the 
contracting  officer  for  inclusion  in  the 
contract  file  within  the  time  specified  by 
the  contracting  officer. 

(e)(1)  Except  as  provided  in 
subparagraph  (e)(4)  of  this  subsection,  if 
the  contracting  officer  believes  that 
information  marked  as  proprietary  (see 
3.104-4(j))  is  not  proprietary,  the 
competing  contractor  that  has  affixed 
the  marking  shall  be  notified  in  writing 
and  given  an  opportimity  to  justify  the 
proprietary  marking.  If  the  competing 
contractor  agrees  that  the  material  is  not 
proprietary  information,  or  does  not 
respond  within  the  time  specified  in  the  ' 
notice,  the  contracting  officer  nay 
remove  the  proprietary  maridng  and  the 
information  may  be  released. 
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(2)  After  raviewiog  any  iustificatkm 
•ubnttlad  by  tba  coniMtiag  oonteactor. 
if  the  coottactiiig  oiRcet  detennines  that 
the  proprietary  marking  is  not  lostified, 
the  CTmtrii<;ting  officer  shall  so  notify  the 
competing  contractor  in  wrriting. 

(3)  Information  marked  by  the 
competing  contractor  as  proprietary 
shaU  not  be  released  until— 

(i)  The  review  of  the  contractor's 
justification  has  been  completed;  or 

(ii)  Hie  period  specified  Cor  the 
conductor's  response  has  elapsed. 
wMchev^  is  enUer. 
Thereafter,  tfie  contracting  officer  may 
release  the  information. 

(4)  Wi&  respect  to  technical  data  diat 
are  marked  proprietary  by  a  competing 
contractor,  die  contracting  officer  shau 
generally  follow  the  procedures  in 
27.40^). 

(f)  Nothing  fai  3.1M  prohibits 
competing  ooatractors  from  disclosing  or 
authorizing  the  Government  to  disclose 
their  compan]^specific  proprietary 
information  to  my  other  person  or  entity 
where  not  otherwise  proUbited  by  law. 

(g)  Proprietary  mantings  tmder  3.104 
do  not  bniit  the  Govemmenf  s  use  of 
techmcaTdata  to  which  the  Government 
hasr^ts. 

(h)  Source  sdectlon  or  pnqmetary 
information  that  is  properly  in  the 
possession  of  a  uunqietiiig  contracttv  as 
a  resoh  of  a  prior  disclosure  that  was 
not  prohibitsd  by  tfie  Act  shall  not  be 
considered  to  have  been  solicited  or 
obtained,  directly  or  indirectly,  in 
violation  of  the  Act 

(i)  Nothing  fai  3.104  shall  be  construed 
to  authorize  the  withholding  of  any 
information  pursuant  to  a  proper  request 
from  the  Congress,  any  committee  or 
subcommittee  thereof,  a  Federal  agency, 
any  board  of  contract  appeals  of  a 
Federal  agency,  the  Comptroller 
General  or  an  Inspector  General  of  a 
Federal  agenqr,  except  as  otherwise 
authorized  by  law  or  regulation.  Any 
such  release  which  contains  proprietary 
or  source  selection  information  shall 
clearly  notify  the  recipient  that  the 
information  or  portions  thereof  are 
proprietary  or  source  selection 
information  related  to  the  conduct  of  a 
Federal  agency  procurement  whose 
disclosure  is  restricted  by  section  27  of 
the  Act.' 


(a)  Applicability  to  piocurement 
officiala.  During  the  conduct  of  a 
Federal  agenqr  procurement.  s«riMectioB 
27n))(l)  of  the  Act  prohibits  an 
individual  who  has  become  a 
procurement  official  from  knowringly. 


directly  or  faidirectly.  soliciting  or 
accepting  from  or  discussing  with  any 
officer,  employee,  representative,  agent, 
or  consultant  of  a  competing  contractor, 
future  employment  or  business 
opportunity.  Subsection  27(bXl)  of  the 
Act  also  applies  to  individuals  acting  as 
procurement  officials  on  behalf  of  the 
procuring  ageni^  who  are.  or  are 
employed  by,  contractors, 
subcontractors,  consultants,  experts,  or 
advisors  (other  than  employees  of  a 
competing  contractor).  The  prohibition 
in  subsection  Z^Kl)  does  not  ai^fy  to 
a  procxirement  official — 

(1)  Afte»  the  contract  has  been 
awarded,  the  procurement  canceled,  or 
the  contract  modfficatloo  has  been 
executed: 

(2)  After  the  procurement  official 
leaves  Government  service: 

(3)  \^nio  is,  or  is  employed  by.  a 
contractor,  subcontractor,  consultant, 
expert,  or  advisor,  after  such 
procurement  official  ceases  to  act  on 
behalf  of.  or  provide  advice  to,  the 
procuring  agency  concerning  the 
prooirement: 

(4)  Described  in  paragraph  (c)  of  this 
subsection  who  has  received  written 
authorization  for  recused  from  further 
participation  in  a  procurement,  and  who 
has  in  fact  discontinued  participation  in 
tfie  procurement 

(5)  Whose  only  commnnication  with  a 
competing  contractor  is  for  die  purpose 
of— 

(i)  Rejecting  an  unsolicited  offer  of 
employment  or  business  opportunitsr:  or 

(ii)  Advisii^s  die  competing  contractor 
that  he  or  she  must  seek  recusal  in 
accordance  with  paragraph  (d)  of  this 
subsection  prior  to  any  discussions 
regarding  the  nnscrficited  offer.  A 
procurement  official  who  wishes  to 
conduct  such  discussions  with  the 
competing  contractor  shaD  prompdy 
submit  a  recusal  proposal. 

(b)  Applicability  to  competing 
contractors.  During  the  conduct  of  a 
Federal  agency  procurement  subsection 
27(a)(1)  of  the  Act  prohibits  a  competing 
contractor  from  knowingly,  direcdy  or 
indirectfy.  offiering  or  promising  to,  or 
discussing  with,  a  procurement  official 
any  future  business  or  employment 
opportimity.  The  prohibition  does  not 
apply  to— 

(1)  An  initial  contact  for  the  miie 
purpose  oi  determining  whether  aa 
individual  or  o^er  entity  is  able  to 
engage  in  discussions  concerning  future 
employment  or  business  opportunity 
either  because  die  iadividQal  or  entity 
has  been  recused  or  is  not  a 
procurement  official. 

(2)  A  contact  or  discussion  widi  an 
individual  or  other  entity  who  ssay 
engage  in  such  contact  or  discussion 


under  subparagraphs  (aHl)  throng 
(aK4)  of  this  subsection. 

(c)  Eligibility  for  recusal  An 
indivithial  or  other  entity  who  is  a 
procurefiMiit  official  may  be  eligible  for 
recusal  if  die  inifividuri  or  endty  has  not 
participated  personally  and 
substMittaUy  in— 

(1)  The  evabation  of  bids  or 
proposals,  the  selectioo  of  sources,  OT 
the  conduct  of  negotiations  in 
connection  with  sodi  soUdtatian  or 
contract  during  Ae  period  beginning 
with  the  issoanoe  of  a  procurement 
s<^citatioa  and  ending  with  the  award 
of  a  contract  or  cancellation  of  a 
procurement  or 

(Z)  The  evahndon  of  a  proposed 
motfificatian.  or  the  conduct  of 
negotiations  during  the  period  beginning 
with  the  negotiation  of  a  modification  of 
a  contract  and  endiiig  widi  an 
element  to  modify  the  contract  or  a 
decision  not  to  modify  the  contract 

(d)  Recusal  proposal.  An  eligible 
procurement  official  who  wishes  to 
discuss  future  employment  or  business 
opportunities  widi  a  competing 
contractor  during  the  coniduct  of  a 
procurement  shall  submit  to  the  Head  of 
die  Contracting  Activlfy  (HCA),  or  his  or 
her  designee,  prior  to  initiatiiQ  or 
engaging  in  such  discussions,  a  written 
proposal  of  disqualification  from  further 
participation  in  die  procurement  which 
relates  to  diat  competing  contractor. 
Concurrent  copies  of  the  written 
proposal  shall  be  submitted  to  the 
contracting  officer,  die  Source  Selection 
Authority  if  the  contracting  officer  Is  not 
the  Source  Selection  Authority,  and  the 
procurement  official's  immediate 
supervisor.  As  a  minimum,  the  proposal 
shall— 

(1)  Identify  the  procurement  involved: 

(2)  Describe  the  nature  of  the 
procurement  official's  pariicipation  In 
the  procurement  and  specify  the 
approximate  dates  or  time  period  of 
participation:  and 

(3)  Identify  the  competing  contractor 
and  describe  its  interest  in  Uie 
procurement 

(e)  Sttspensmn  from  participation  in  a 
procurement  The  contracting  officer,  or 
the  Source  Selection  Authority  if  the 
contracting  officer  is  not  the  Source 
Selection  Authority,  may  suspend  the 
individual's  or  entity's  participation  in 
the  procurement  pending  evaluation  of 
the  recusal  proposal.  Notwithstanding 
submission  of  a  recusal  proposal  or 
suspension  from  participation  in  a 
procurement  an  individual  or  entity 
snail  not  solicit  or  engage  in  discussions 
of  employment  or  bustnees  opportmiity 
until  audtortnd  in  writing  by  die  HCA 
or  his  or  her  designee. 


(f)  Evaluatien  irf  recusal  proposal.  (IJ 
If  Ihe  HCA  or  his  or  her  deSlpiee 
determines  that  the  procurement 
officiaTs  Kirdier  paifidpatton  Is  not 
essential  to  Ihe  activity's  conduct  of  the 
procurement  and  that  recusal  wfll  not 
jeopaiAze  die  integrity  of  the 
procurement  process,  die  HCA  may. 
after  ccnsoldiig  wtdi  die  agency  edncs 
official,  ffwcA  writtm  ajqiroval  of  the 
recusal  proposal,  fai  evahiadng  the 
recusal  proposal,  the  HCA  or  hts  or  her 
designee  may  consider  any  relevant 
factors,  indiKBiig—- 

(i)  Tne  mtpottanoe  oi  Ibs  pcocurensnt 
onKrars  role  to  the  comptetion  of  me 
procurement  action: 

(ii)  The  procurement  oDniBn's  prior 
participation  in  key  procuienient 
decisions  and  ec^ioM; 

(iii)  The  tiaiagefttie  proposal  in 
relation  to  sigeficent  piocumaiMit 

(iv)Po«eRtid<Sspaptkm  to  the 
procurement  schedule  ee  e  reedt  «f  (he 
procurement  effidars  recasaL 

(2)  IteifCA  or  Us  or  ber  desipM* 
may  re^eesi  Inat  any  parson.  sMhnhig 
die  pracenmaai  offictaL  the  Soira 
Selection  Airtbority,  the  oontractiiig 
officer  or  the  procurement  offidaTa 
immediate  eapervtec  provide  any 
additional  inftimalinnntcwsBry  to 
esakmte  dm  ancaaai  HopoeaL 

(3)  Aay  Rjactian  el  dm  reoaaal 
proposal  sMl  be  ia  writing  and  ahaU 
state  dm  basis  Cor  rejection.  A 
determiaatka  by  tbe  HCA  or  his  or  ber 
designaalB  aqfect  a  recasal  proposal 
shall  be  final.  Rejectian  of  a 
Govamment  officer's  or  enqiloyee's 
recusal  prapoaal  ahall  not  be  deeomd  to 
be  an  adverse  personnel  action  or  be 
subject  to  Ofency  or  negotiated 
grievance  pwioedaras. 

(g)  Duration  of  recusal.  A 
procareraeaft  official  idiose  recusal 
proposal  has  been  approved  ^wll  be 
disqualified— 

(1  j  Aa  a  adaimam.  for  aay  period 
dutii^  whidi  futmte  eoaployment  or 
business  opportunities  with  the 
competing  ocatrac^or  have  not  been 
rejected  hy  either  the  procurement 
official  or  the  competiag  coatracton  or 

(2)  For  the  period  the  procurMaeat 
official  and  competing  cantracior  have 
an  employnenl  or  businpss  relationship 
or  an  arraqgement  conoeming  fritare 
employment  or  business  relationships. 

(a)  Rpjnstotement  to  participatiom  ia  a 
procuremenL  Subsequent  to  a  period  of 
disqualification,  if  an  agency  wishes  to 
reinstate  die  procurement  official  te 
partic^iatien  la  the  proauemeat  die 
HCA  or  his  or  her  designee  may 
authorize  'g^"*"*^*"  reinstatement  oc,  in 
his  ar  har  disccetioa.  may  aulhorice 
reinstatement  following  whatever 


additional  period  of  disqualification  he 
or  she  deUomlnes  Is  necessaiy  to  ensure 
the  iategrity  of  die  procoFeraent  process. 
It  Is  w!d^  Ihe  discretion  Of  dis  HCA.  or 
his  or  her  deslgiiee.  to  deteradae  That 
the  procurement  offidal^ian  not  be 
reinstated  to  participation  tai  the 
procurement  In  detenniidng  that  any 
additional  period  of  disqnalification  is 
neoessary.  the  HCA  er  lis  or  har 
designee  jhaO  consider  any  factors  diat 
might  five  rise  to  an  appearance  thai  die 
procurement  official  acted  without 
complete  impaitiality  wiSti  respect  to 
issues  involved  in  die  procurement 


3.104-7  »ueiemptoy 


and  certMcetlona  rsquirsd  from 


(a)  SafaaeGtiBnl7(e)(4}  of  the  Act 
provides  that  tf  a  proosnment  official 
leaves  the  Gewenmmnt  dating  the 
conduct  of  a  procaranmnt  a^pjatted  to 
result  ia  a  conliact  vt  modification  in 
excess  of  ttKHMOO,  SMch  official  sbal 
certify  to  die  oonlradiag  officer  that  he 
or  she  anderstands  dm  oontiaoing 
obligation,  daring  die  coadbot  of  (he 
procuTCTient,  not  to  disdoae  propriety  or 
somoe  selection  Wbrasation  reWked  to 
such  agenqr  pwcmoiaenl.  Tins 
certification  reqoirement  also  applies  to 
indivioaals  acting  as  pracarement 
officials  on  belwff  off  die  procming 
adivity  who  are,  or  are  employed  by, 
coMmdors,  eubcentraclora,  consonants, 
experts,  or  sdvisors  other  dten 
employees  of  the  competing  oontractor 
when  VBoh  individBals,  during  the 
coBQQCt  of  the  pi  ucui'ement,  ceese  to 
function  as  procurenent  tjfncials  tor  die 
procurement 

(b)  Sidwection  Z7(fKlXA)  c«  die  Act 
prohibits  a  current  or  former 
Government  officer  or  employ  ee,  as 
defined  in  S.104-4td),  who  was  a 
procurement  official  with  respect  to  a 
particidar  procnrement  from  knowingly 
participating  in  any  manner  m 
negotiations  as  an  officer,  employee, 
representative,  agent,  or  consultant  of  a 
competing  contractor  leading  to  the 
award  or  modffication  of  die  contract 
for  such  procuremEnt.  Tins  restriction 
not  onfy  includes  representing  the 
competing  contractor  in  negotiations 
with  the  contracting  acti\1ty,  but  also 
includes  providing  advice  or  information 
for  the  specific  purpose  of  influencing 
negotiation  stratagies.  For  purposes  of 
this  restriction,  ^'negotiation  strategies'* 
mean  the  contractor's  approadi  to  the 
prspacation  and  presentation  of  its  offer 
or  die  conduct  of  negotiations  widi  the 
Government  This  restriction  does  not 
apply  to  providing  scientific,  technical. 


or  other  advice  dut  is  uivelated  to 
negOdafiBB  strate^es.  1^  restriction 
lasts  for  2  yean  bom  the  date  of  the 
IndividuaTs  last  personal  and 
substantial  paitidpation  In  The  FederaT 
agency  procuremeOt 

(c)  Subsection  27(f)(lXQ  of  die  Act 
prohibits  a  carreat  or  idcaser 
Government  alioar  or  eoapkyee,  as 
defined  ia  4.104-4^  who  was  a 
procaremeot  offidal  widi  redact  to  a 
paiticalar  procareaient  from  knowingly 
partiryatii^  personally  and 
substantially  on  behalf  of  the  oompetiog 
contractor  te  psrfanaanca  of  (he 
contract  To  participate  '^mnonalfy  and 
substaatially"  reqaires  the  preseaoe  of 
both  direet  aad  aigniftcaBt  involveaient 
in  the  peAnnanca  of  the  apecific 
contract  The  parfoasanoe  of  geoetal 
engineering,  scientific  or  teoh^cal  work. 
or  providi^  general  badgetaiy  or  poBcy 
advioa.  sbaHnot  be  considered  personal 
and  si^itantial  pnrtiripalioa  an  behalf 
of  a  oosBpeting  contractor  te  flw 
pedaonanoa  of  the  coataaot  for  whidi 
the  CoveinBKnt  nfiicer  er  empmyee  is 
or  was  s  prscuraraent  offidaL  Where 
partidpation  is  on  behatf  af  a  competing 
contiractar  win  is  a  wdicnntrsrtar.  the 
significance  of  thet  pnitidpatkm  wil  he 
detessiaBd  te  relation  to  tne  prinm 
coetiad.  1%is  rsslridioa  lasts  for  2 
yearn  from  the  data  af  the  teat  penoaal 
and  substmrtiaj  padidpatiBn  te  die 
Federal  agency  pnoarcasent 

id)  The  leslikaiuMS  in  paiagiapiu  (b) 
aad  (c)  of  dds  ssbsectioB  do  Dot  appiy 

(1)  Individuals  acting  as  procurement 
officials  an  bdbtalf  of  the  procuriag 
agency  who  are  oriaere.  or  who  are  or 
were  enployad  by.  contractors, 
subcontractors,  constdtaats,  experti;  or 
advisocs  aad  who  are  not  Government 
officers  or  en^iloyees  as  defined  in 
3.104-4(di. 

(2)  Partidpatfam  te  tee  negotiation  or 
performance  of  any  other  contrad  of  the 
competiag  contractor. 

(3)  General  adentific  and  technical 
w«k  on  mi  indepoident  research  and 
developnient  proved,  nness  euch  amric 
involves  tiie  aegotietton  or  perfonnenoB 
of  a  specific  oonlrad  dmt  dm  iadivkkial 
worked  on  as  a  Guseinawint  empfayge. 

(4)  Participation  widi  reaped  to  a 
smyoontractor  who  is  a  oonpeting 
contractor  unless — 

(i)  Tbe  snbcontrador  is  s  first  or 
second  tier  subcontractor  and  the 
Sttbcontrad  is  for  an  amount  that  is  In 
excess  of  SlOO,txn;  or 

(IT)  The  subcoiarador  siyiificantly 
assisted  die  prime  contractor  with 
respad  to  aegotiation  of  the  prima 
contrad:  or  _ 
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(iii)  The  procurement  official  involved 
in  the  award  or  modiflcation  of  the 
prime  contract  personally  directed  or 
recommended  the  particular 
subcontractor  as  a  source  for  the 
subcontract:  or 

(iv)  The  procurement  official 
personally  reviewed  and  approved  the 
award  or  modification  of  the 
subcontract.  A  contracting  officer's 
consent  in  accordance  with  part  44,  to 
the  placement  of  a  subcontract  or,  with 
respect  to  architect-engineer  contracts, 
the  substitution  of  a  subcontractor, 
associate,  or  consultant  does  not 
constitute  approval  of  the  subcontract 
subcontractor,  associate,  or  consultant. 
Similarly,  approval  of  a  contractor's 
purchasing  system  does  not  constitute 
approval  of  a  particular  subcontract  or 
subcontractor. 

(5)  An  individual  who  has  been 
granted  a  waiver  by  the  President  in 
accordance  with  subsection  27(f)(3)  of 
the  Act  Waivers  under  that  subsection 
may  be  granted  only  to  a  civilian  officer 
or  employee  of  the  Executive  Office  of 
the  President  who,  after  his  or  her 
Federal  Government  employment  is 
terminated,  is  or  will  be  engaged  in 
activities  at  a  Government-owned, 
contractor-operated  entity  at  which  he 
or  she  served  as  an  officer  or  employee 
immediatley  before  his  or  her  Federal 
Government  employment  began. 

(6)  An  individual  whose  only  personal 
and  substantial  participation  in  the 
procurement  occurred  during  the  period 
December  1, 1989,  through  November  30, 
1990. 

3.104-t    Knowing  vioiatlofw,  duty  to 
Inquir*,  and  ettties  advisofy  opMofw. 

(a)  Knowing  violations.  Neither  a 
procurement  official  nor  a  competing 
contractor  violates  the  restrictions  set 
forth  in  3.104-3  unless  the  prohibited 
conduct  is  engaged  in  knowingly.  For 
these  purposes,  conduct  is  not 
"knowing"  when — 

(1)  A  competing  contractor  engages  in 
specific  conduct  after  having  satisfied 
the  duty  to  inquire  under  paragraphs  (b), 
(c),  and  (d)  of  this  subsection,  or  when 
the  competing  contractor  engages  in 
conduct  based  upon  good  faith  reliance 
on  an  agency  ethics  advisory  opinion 
issued  to  a  current  or  former 
procurement  official  under  paragraph  (e) 
of  this  subsection. 

(2)  A  procurement  official  engages  in 
specific  conduct  after  having  satisfied 
the  duty  to  Inquire  under  paragraphs  (b), 
(c),  and  (d)  of  this  subsection  or  has 
acted  in  good  faith  reliance  on  an  ethics 
advisory  opinion  obtained  under 
paragraph  (e)  of  this  Subsection. 

(b)  Duty  to  inquire— generar.  (1)  For 
some  prociu«nents,  neither  competing 


contractors  nor  all  procurement  officials 
will  have  knowledge  as  to  when  the 
conduct  of  a  particular  procur3ment  has 
begun.  However,  certain  conduct  and 
activities  that  are  prohibited  by  the  Act 
would  be  inappropriate  at  any  time. 
There  are  prohibitions  on  the  receipt  of 
gratuities  from  agency  contractors  that 
apply  without  regard  to  whether  an 
employee  is  involved  in  the  conduct  of  a 
particular  procurement.  Similarly, 
potential  contractors  should  not  solicit 
and  agency  personnel  should  not  offer, 
proprietary  or  source  selection 
information  at  any  time.  However, 
potential  contractors  may  offer,  and 
Government  employees  may  solicit 
employment  except  as  prohibited  by 
law. 

(2)  Agency  personnel  shall  be 
presumed  to  know  the  procurements  for 
which  they  are  procurement  officials. 
Contractor  personnel  are  presumed  to 
know  the  procurements  for  which  the 
organization  they  represent  is 
reasonably  likely  to  be  competing. 
Individuals  who  do  not  know  whether 
they  are  procurement  officials,  or 
whether  the  organization  they  represent 
is  or  is  reasonably  likely  to  become  a 
competing  contractor,  should  defer  any 
discussions  regarding  employment  until 
these  questions  are  resolved  by 
consulting  appropriate  parties  within 
their  respective  organizations.  Agency 
personnel  who  cannot  ascertain,  after 
discussions  with  the  contracting  officer, 
or  the  Source  Selection  Audiority  if  the 
contracting  officer  is  not  the  Source 
Selection  Authority,  whether  they  are 
procurement  officials,  may  request  an 
ethics  advisory  opinion  under  paragraph 
(e)  of  Uiis  subsection  for  purposes  of 
determining  their  status. 

(b)  Duty  to  inquire— employment 
discussions.  (1)  A  contractor  who 
wishes  to  discuss  employment 
opportunities  with  an  individual  whose 
duties  and  fiinctions  may  make  that 
individual  a  procurement  official  (see 
3.104-4(h))  should  ask  if  that  individual 
is  a  procurement  official  for  a 
procurement  for  which  the  contractor  is 
a  competing  contractor  or  is  likely  to 
become  a  competing  contractor  before 
conducting  any  discussion  related  to 
employment.  A  competing  contractor 
shall  not  be  considered  to  have 
knowingly  violated  the  prohibitions  set 
forth  in  subsection  27(a)(1)  of  the  Act 
(see  3.104-3(a)(l))  if  die  contractor  has 
made  an  inquiry  in  good  faith  of  the 
possible  procurement  official  and  has 
been  advised  that  the  individual  is  not  a 
procurement  official  for  any 
procurement  for  whidi  the  contractor  is 
or  is  reasonably  likely  to  become  a 
competing  contractor,  or  is  advised  that 
the  procurement  official  has  been 


recused  from  participation  in  the 
procurement  in  accordance  with  3.104-6. 

(2)  A  procurement  official  may  not 
solicit  or  engage  in  employment  or 
business  opportunity  discussions  with  a  ' 
competing  contractor  or  a  contractor 
who  is  reasonably  likely  to  become  a 
competing  contractor  unless  the 
procurement  official  has  been  recused 
from  participation  in  the  procurement  in 
accoidance  with  the  procurements  at 
3.104-6. 

(3)  A  procurement  official  who  wishes 
to  solicit  employment  frt)m,  or  discuss 
employment  with,  a  contractor  and  does 
not  know  if  the  contractor  is  or  is 
reasonably  likely  to  become  a 
competing  contractor  should  ask 
whether  the  contractor  is  or  is 
reasonably  likely  to  become  a 
competing  contractor  on  any 
procurement  for  which  the  individual  is 
serving  as  a  procurement  official.  The 
procurement  official — 

(i)  May  rely  on  the  contractor's 
representation  that  it  is  not  or  is  not 
likely  to  become  a  competing  contractor, 
and  enter  into  employment  or  business 
opportunity  dicussions  with  that 
contractor;  or 

(ii)  Shall  not  if  the  contractor 
represents  that  it  is  or  is  reasonably 
likely  to  become  a  competing  contractor, 
enter  into  employment  or  business 
opportunity  dicussions  with  that 
contractor.  If  the  procurement  official  is 
an  eligible  procurement  official  as 
defined  at  3.104-6(c),  and  desires  to 
pursue  dicussions  with  that  contractor, 
the  procurement  official  must  first  seek 
and  obtain  written  authorization  for 
recusal  in  accordance  with  the 
procedures  at  3.104-6  before  entering 
into  further  dicussions  with  that 
contractor. 

(4)  A  procurement  official  shall  not  be 
considered  to  have  knowingly  violated 
the  prohibitions  set  forth  in  subsection 
27(b)(1)  of  the  Act  (see  3.104-3(b)(l))  if— 

(i)  The  procurement  official  has  made 
inquiry  in  good  faith  of  the  potential 
contractor,  and  has  been  advised  that 
the  contractor  is  not  or  will  not  be  a 
competing  contractor  on  a  procurement 
under  the  responsibility  of  the 
procurement  official;  or 

(ii)  The  procurement  official  has  been 
recused  frt>m  participation  in  the 
procurement 

(d)  Duty  to  inquire-propritetary  and 
source  selection  information.  (1)  A 
competing  contractor  shall  not  be 
considered  to  have  knowingly  violated 
the  prohibitions  in  subsection  27(a)(3)  of 
the  Act  (see  3.104-^(a)(3))  if.  before 
proprietary  or  source  selection 
information  was  solicited  or  obtained, 
the  contractor — 


(i)  Had  SM^fe  aa  teqwiiy  in  ^aod  faith 
of  the  ooatnidteg  offioer  (or,  tf  a 
contracting  olRoer  has  not  beea 
appointed,  the  Head  of  die  Ageacy  or 

his  or  her  designee]  regarding  whether 
informatioa  was  proprietary  or  source 
selection  infoanatkn;  and 

(ii)  Had  been  advised  by  such  official 
that  the  informatioo  waa  not  proprietary 
or  soarce  selection  infoimation. 

(2)  A  procurement  official  shall  not  be 
considered  to  have  knowingly  violated 
the  prohibitions  in  subsection  27(b)(3)  of 
the  Act  (see  3a04-3(b)(3))  it  prior  to 
disclosing  information,  the  procurement 
official  had  made  an  inquiry  in  good 
faith  of  the  contracting  officer  (or,  if  a 
contracting  officer  has  not  been 
appointed,  tha  Head  of  the  Agency  or 
his  or  her  designee)  and  had  been 
advised  lkat~- 

(i)  The  information  was  not      _^  \  -' 
proprietaiy  or  source  selection 
information:  or 

(ii)  The  iafiormation  is  proprietary  or 
source  selection  information  and  the 
individual  to  whom  the  procurement 
official  wishes  to  disclose  die 
information  has  been  authorized  access 
to  such  information  by  the  Head  of  the 
Agency  or  the  contracting  officer. 

(3)  No  person  who  is  given  audiorized 
or  unauthorized  access  to  proprietary  or 
source  selection  information  shall  be 
considered  to  have  knowin^y  violated 
the  pitM>ititai  in  subsection  27(d)  or  fte 
Act  (see  3.HH-S(c))  if.  before  disdosing 
such  infbnnation,  the  person: 

(i)  Had  made  an  inqniiy  in  good  fai^ 
of  the  contracting  officer  (or,  if  a 
contracting  efficer  has  not  ^>een 
appointed,  the  Head  of  the  Aj^f7  or 
his  or  her  dedgnee)  as  to  whether  or  not 
the  individual  to  whom  he  seeks  to 
diclose  the  proprietaiy  or  somxx 
selection  ii^orraation  has  been 
authoriced  access  to  such  iiifumatran 
by  the  Head  of  d«e  Agency  or  the 
coiiti  acting  ofncer;  and 

(ii)  Had  been  adirsed  by  sudi  official 
that  sndi  inAvidaal  has  been  so 
authorized. 

(e)  Ethics  advisory  opinions.  (1)  An 
employee  or  former  employee  xA  an 
agency  who  is  or  was  a  procurement 
official  may  reqaest  an  ethics  adrisoty 
opinioB  froMn  tbie  i^ency  etfacs  official 
as  to  whedier  apedfic  oondool  sfbidh 
has  not  y«t  oocorred  woadl  violate 
section  27  of  tha  Act  Aa  todividaal  wiM) 
cannot  detwwiine,  after  dioussiaas  svHh 
the  conflnKtiag  offioer  (sea 
subpaiacmb  (bKQ  of  tUs  sshaectton). 
if  he  or  she  Is  or  was  a  proLiaiawnt 
official  may  request  an  ethics  advisoiy 
opionion  for  the  purpose-of  detBrmlning 
his  or  her  status.  Ethics  advisory 
opinions  aiSy  not  be  (Stained  bowevec 
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(i)  Prior  ta  bid  opaaiag  or  raoaipt  of 
propoaals.  a  particular  cantsacior  is  a 
competing  oaotraoUir 

(ii)  Items  ofialonaatina  oooatitute 
proprietaiy  or  source  aelactioa 
inforaMitian  •»  deiaed  ia  S.104-4:  or 
(iii)  Proprietary  or  aoaroe  selection 
information  nay  be  disclosed. 
QuestioaB  reganfing  proprietary  and 
source  selection  faifonnatian  skill  be 
refened  to  the  conttaclins  officer  or,  if  a 
contracting  officer  has  not  been 
appointed,  die  Head  of  the  Agency  or 
his  or  her  designee  («e  adb^aragnqiln 
(d)(1)  throB^  (d)(3)  of  this  subsection). 
Questions  regarding  a  oontractor's 
status  as  a  competing  contractor  shall 
be  resolved  in  accordance  with 
subparapaph  (c)(3)  of  dns  subsection. 

(2)  The  request  for  an  advisory 
opinion  shall  be  submitted  in  writing, 
shall  be  dated  and  signed,  and  slmH 
include  all  infcmnatton  reasonably  - 
available  to  die  procorement  official  or 
former  procurement  official  &m\  is 
relevant  to  the  inquiry.  As  <i  nimmam, 
the  request  shall  indnde — 

(i)  Ii  if  urination  about  the  procorement 
in  which  the  indiridaal  was  or  is 
involved,  incfading  contract  or 
solicitation  numbers,  dates  of  soniilation 
or  award,  and  a  description  oi  the  goods 
or  services  piocured  or  to  be  prooned; 
(ii)  Information  aboot  die  individoBrs 
participation  in  the  procorement 
including  the  dates  or  time  periods  of 
that  participation,  and  the  nature  of  the 
indivithial's  duties  or  responsibilities; 

(iii)  Information  about  die  competing 
contractor  who  would  be  a  party  to  die 
proposed  conduct,  and  the  nature  of  the 
competii)B  contractoi's  interest  in  Ae 
procurement 

(iv)  A  description  of  die  possible 
gratuity  or  other  diing  of  value  if  the 
request  ooncems  conduct  that  mi^ 
violate  die  prohibition  of  subsection 
27(b)(2)  of  die  Act.  It  shall  be  die     ^ 
responsibility  of  the  individual 
requesting  an  advisory  opinion  to 
fumi^  an  appraisal  or  good  faith 
estimate  of  mailcet  value  where  the 
value  of  an  item  is  in  question. 

(v)  Spedfic  information  about  the 
particidar  duties  to  be  performed  on 
behalf  of  the  competii^  contractor  If  the 
request  concerns  conduct  thai  might 
violate  either  or  both  of  die  prohibitions 
of  subsection  27(f)  of  the  Act.  Where  the 
issue  FPTP'^*  whether  employment 
with  a  subcontractor  is  permissible 
^inJpr  ttibsection  27(I)(2).  the  request 
shall  Include  icfbnaalion  about  the 
subcontract  level  and  dollar  amount  the 
subcontractor's  role  in  assisting  the 
prime  contractor  in  negotiating  die 


prime  coalraet.  aad  dM  ii^ivi^Mrs  rale 
in  ^racliag  or  ncoBwaadiag  the 
subcoBtractor  to  die  prime  caotrador  as 
a  source  for  As  subcontract  or 
reviewing  and  approving  the  awaisd  or 
modification  of  the  sabomtract 

(3)  Withia  ao  days  after  the  dale  a 
reqaeit  ooatataiag  ooanpkta  iafaraiatiaa 
is  received,  or  as  soon  Ihoradter  as 
practicable,  the  agency  eddcs  ofiictai 
shall  issue  aa  opinoa  as  to  whether 
proposed  oosriactia  proper  or  wowhi 
violate  section  27  of  the  Act 

(i)  Where  complete  information  is  not 
incladed  in  the  reqxiest,  die  agency 
ethics  offidal  may  ask  the  reqneetcr  to 
provide  any  tnCormation  reasonat)iy 
available  to  that  person,  and  the  SCMlaj 
period  wiH  nm  from  the  date  that 
additional  infbnnation  is  received. 
Additional  information  may  also  be 
requested  from  odier  persons,  indnding 
the  Source  Selection  Authority,  the 
contracting  officer,  or  the  requester's 
imme«fiate  supervisor. 

(ii)  Where  the  opinion  cannot  be 
issued  within  30  days,  the  reason  for  the 
delay  arfll  be  documented  in  the  file. 
Acceptable  reasons  for  delay  indude, 
but  are  not  limited  to,  the  necessity  for 
the  agency  ethics  official  to 
indepeadantly  develop  information  aot 
reasonable  availabfe  to  the  requester,  or 
to  verify  qaostionably  infbanation 
furnished  by  the  requester. 

(iii)  bi  issuing  aa  opiaioa.  the  agency 
ethics  official  may  roiy  upon  the 
accuracy  of  iafutmation  fiamshed  by  the 
reqasatar  or  odier  afsacy  aoavcea, 
unless  he  baa  reason  to  bdieve  that  the 
inJonoBtkai  ia  fraadident  ■ideading.  or 
otherwiae  btoorrsct 

(f)  A  oopy  of  die  reqaest  and  ethics 
advisory  opMon  shril  be  retained  for  a 
period  of  6  years.  Agendes  shall  not 
provide  copies  of  the  advisory  opiniona 
to  any  person  odier  th«i  the  requester, 
except  with  die  express  autbortretion  of 
the  requester  or  where  release  is 
otherwise  pennitted  by  law. 

(5J  Where  die  requester  engages  in 
conduct  in  good  faith  reliance  upon  an 
ethics  advisory  opinion,  or  a  competing 
contractor  engages  in  conduct  based 
upon  good  faith  rdiance  on  the 
requester's  ethics  advisory  opinion, 
neither  the  requester  nor  die  competing 
contractor  shall  be  found  to  have 
knowingly  violated  the  restriction  in 
issue.  Where  the  requester  or  the 
competing  contractor  has  actual 
knowledge  or  reason  to  believe  that  the 
opinion  is  based  upon  fraudidaOt, 
niisleading,  or  otherwise  incorrect 
information  provided  by  the  requester, 
their  leliance  upon  the  opinion  vnH  not  ■ 
be.  deemed  to  be  in  good  faith. 
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{»)  Applicability.  Subsection  27(e)  of 
the  Act  requires  certifications,  prior  to 
the  award  of  a  Federal  agency  contract 
or  contract  modification  for  property  or 
services  in  excess  of  SlQaoOO  awarded 
or  executed  on  or  after  December  1, 
1990,  by  the  officer  or  employee  of  the 
contractor  responsible  for  the  offer  or 
bid  for  that  particular  contract  or 
contract  modification  for  property  or 
services,  and  by  the  contracting  officer 
for  that  procurement. 

Cb)  Competing  contractor 
certification.  (1)  Except  as  provided  in 
3.104-9(f),  contracting  ofBcers  shall 
require  the  competing  contractor  to — 

(i)  Certify  in  writing  to  die  contracting 
officer  responsible  for  the  procurement 
that  to  the  best  of  his  or  her  knowledge 
and  beUef.  such  officer  or  employee  of 
the  competing  contractor  has  no 
information  concerning  a  violation  or 
possible  violation  of  subsections  27  (a), 
(b),  (d).  or  (f)  of  the  Act  (see  3.104-3)  as 
implemented  in  the  FAR;  or 

(ii)  Disclose  to  such  contracting  officer 
any  and  all  such  informatiMi.  and  certify 
in  writing  to  such  contracting  officer 
that  any  and  all  such  information  has 
been  disclosed:  and 

(iii)  Citify  in  wrifing  to  s^di 
contracting  ofBcer  that,  to  the  best  of  his 
or  her  knowledge  and  belief,  each 
officer,  employee,  agent,  representative, 
and  consultant  of  such  competing 
omMetor  who,  m  or  after  December  1, 
1900,  has  participated  personally  and 
substantiaUy  in  the  preparation  or 
submission  of  such  bid  or  offer,  or  in  a 
modification  of  a  contract,  as  the  case 
may  be.  has  certified  in  writing  to  such 
competing  contractor  that  he  or  she — 

(A)  Is  familiar  with,  and  will  comply 
with,  the  requirements  of  subsection 
27(a)  of  the  Act  (see  3.104-3)  as 
implemented  in  the  FAR;  and 

(B)  Will  report  immediately  to  the 
officer  or  employee  of  the  competing 
contractor  reqxmsible  for  the  offer  or 
bid  for  any  contract  osr  the  nMdification 
of  a  contract  as  the  case  miay  be,  any 
infomaticm  coaceming  a  violafion  Or 
possible  violation  of  subsections  27  :(a), 
^).  or  ^ of  4he  Act  (see  3.104^),  -  ■- 

.  occuring  OS  OT  after  December  1, 1900, 
-  as  implonented  ki  the  FAR. 

(2).  Subcontractors  are  not  required  to 
submit  the  certificate  required  by 
subsection  27(e)(1)  of  the  Act  However, 
nothing  hi  8.104  precludes  a  compefeg 
conMctor  from  requesting  certifications 
from  its  ful>contractocs. 

(3)  The  signed  certifications  • 
prescribed  in  3.104-10  shall  be  ' 
submitted  as  follows: 

{\yProcurewent8exceedii^$UXK000 
asing  sealed  bidding  pmcedures:  (A)  For 
procureioents  asing  sealed  biddhig 


procedures,  the  signed  certifications 
shall  be  submitted  by  each  bidder  with 
the  bid  submission,  except  for 
procurements  using  two-step  sealed 
bidding  procedures  (see  subpart  14.5). 
For  those  pnxnuements,  the 
certifications  shall  be  submitted  with 
submission  of  the  step  two  sealed  bids. 
A  certificate  is  not  inquired  for 
indefinite  delivery  contracts  (see 
subpart  16ii)  unless  the  total  estimated 
value  of  all  orders  eventually  to  be 
placed  under  the  contract  is  expected  to 
exceed  Sioaooa 

(B)  For  contracts  and  contract 
modifications  which  include  options,  a 
certificate  is  required  when  the 
aggregate  value  of  the  contract  or 
contract  modification  and  all  options 
(see  3.104-4(e))  exceeds  $100,000. 

(C)  Failure  of  a  bidder  to  submit  the 
signed  certificate  with  its  bid  render  the 
bid  nonrespOnsive. 

(ii)  Procurements  exceeding  $100,000 
using  other  than  sealed  bidding 
procedures:  (A)  For  procurements, 
including  contract  modifications,  made 
using  procedures  other  than  sealed 
biddii^  the  signed  certifications  shall 
be  submitted  by  the  successful  offeror  to 
the  contracting  officer  within  the  time 
period  specifieid  by  Uie  contracting 
officer  when  requesting  the  certificates, 
except  as  provided  in  subdivisions 
(b)(3)(U)  (B)  through  (F)  of  this 
subsection,  fai  no  event  shall  the 
certificate  be  submitted  subsequent  to 
award  of  a  contract  or  execution  of  a 
contract  modification. 

(B)  For  letter  contracts,  other  unpriced 
contracts,  or  unpriced  contract 
modifications,  whether  or  not  the 
unpriced  contract  or  modification 
contains  a  maximum  or  not  to  exceed 
price,  the  signed  certifications  shall  be 
submitted  prior  to  the  award  of  the 
letter  contract  unpriced  contract  or 
unpriced  contract  modification,  and 
prior  to  the  definitization  of  the  letter 
contract  or  the  establishment  of  the 
price  (tf  &e  unpriced  contract  or 
unpriced  contract  modifitaticni;  The 
second  certification  shaH  apply  only  to 
the  period  between  award  of  the  letter 
confraot  and  execution  of  the  document 
deflnitizing  the  letter  contract  or  award 
of  the  unpriced  contract  or  unpriced 
contract  modification  and  execution  of 
the  document  estabUshing  the  definitive 
price  of  such  unpriced  contract  or 
unpriced  contract  modification. 

(C)  For  basic  ordering  agreements — 
prior  to  the  execution  of  a  priced  order; 
prior  to  the  execution  of  an  unpriced 
ofder.  whether  or  not  the  unpriced  order 
contains  a  maximum  or  not  to  exceed 
price;  md  prior  to  establishing  the  price 
of  an  unpriced  order.  Hie  second 
certificate  to  be  submitted  for  unpriced 


orders  shall  apply  only  to  the  period 
between  award  of  the  unpriced  order 
and  execution  of  the  document 
establishing  the  definitive  price  for  such 
order. 

(D)  A  certificate  is  not  required  for 
indefinite  delivery  contracts  (see 
subpart  16.5)  unless  the  total  estimated 
value  of  all  orders  eventually  to  be 
placed  under  the  contract  is  expected  to 
exceed  $100,000. 

(E)  For  contracts  and  contract 
modifications  which  include  options,  a 
certificate  is  required  when  the 
aggregate  value  of  the  contract  or 
contract  modification  and  all  options 
exceeds  $100,000. 

(F)  For  purposes  of  contracts  entered 
into  under  section  8(a)  of  the  SBA,  the 
business  entity  with  whom  the  SBA 
contracts,  and  not  the  SBA,  shall  be 
required  to  comply  with  the  certification 
requirements  of  subsection  27(e).  The 
SBA  shaU  obtain  the  signed  certificate 
fiom  the  business  entify.  and  forward 
ttie  certificate  to  the  contracting  officer 
prior  to  the  award  of  a  contract  to  the 
SBA. 

(G)  Failure  of  an  offeror  to  submit  the 
si^ed  certificate  within  the  time 
prescribed  by  the  contracting  officer  is  a 
failure  to  comply  with  a  material 
requirement  of  the  solicitation  and  shall 
cause  the  offer  to  be  rejected. 

(c)  Contracting  officer  certifications. 
(1)  In  accordance  with  subsection 
27(e)(2)  of  the  Act  a  Federal  agency 
may  not  award  a  contract  for  die 
IHOCurement  of  property  or  services,  or 
agree  to  a  modification  of  any  contract 
if  the  contract  or  contract  modification 
exceeds  $100,000.  unless  the  contracting 
officer  responsible  for  such 
procurement— 

(i)  Certifies  in  writing  to  die  head  of 
such  agency  that  to  the  best  of  his  or 
lier  knowledge  and  belief,  the 
contracting  officer  has  no  information 
concerning  a  violation  or  possible 
violation  of  subsections  27  (a),  (b),  (d), 
or  (f)  of  the  Act  (see  3.104-8).  as 
Implemented  in  the  FAR,  pertafaiing  to 
such  procurement  or 

(il)  Discloses  to  the  head  df  siidi 
agency  any  and  all  such  information  and 
certffies  in  writfaig  diat  any  and  all  such 
information  has  been  disclosed. 

(2)  Immediately  prior  to  contract 
award  or  execution  of  a  contract 
modification,  the  contracting  officer 
shall  execute  the  following  certificate 
and  m<»in*ai"  the  completed  certificate 
in  die  contract  fUe: 

CoatraciBS  OfBMt  Csrtlficats  of 
Piuua— wnt  hita^tty 

1.  L  [Mune  of  contracting  affioei\.  heieby 
cert^  that  to  the  best  of  my  knowledge  and 


belief  with  the  exception  of  any  information 
described  in  this  certificate,  liave  no 
information  conoeming  a  violation  or 
possible  violation  of  subsection  (a),  (b),  (d), 
or  (f)  of  section  27  of  the  Office  of  Federal 
Procurement  Pdicy  Act*  (41  U.S.C.  423),  as 
iinplemented  in  die  FAR.  occurring  during  the 
conduct  of  this  procurement  (contact/ 
modification  number). 

2.  Violations  or  possible  violations: 
(Continue  on  plain  bond  paper  if  necessary, 
and  label  Contracting  Oificer  Certificate  of 
Procurement  Integrity  (Continuation  Sheet), 
ENTER  "NONET'  IF  NONE  EXISTS.) 


(Signature  of  contracting  officer  and  date) 

'Section  27,  as  amended,  became  effective 
on  December  1, 1990.  THIS  CERTIFICATION 
CONCERNS  A  MATTER  WITHIN  THE 
JURISDICTION  OF  AN  AGENCY  OF  THE 
UNITED  STATES  AND  THE  MAKING  OF  A 

FALSE,  ncrmous,  or  fraudulent 

CERTinCATION  MAY  RENDER  THE 
MAKER  SUBJECT  TO  raOSECUTION 
UNDER  TITLE  18,  UNITED  STATES  CODE, 
SECTION  1001. 
(End  of  certification) 

(d)  Additional  certifications.  (1) 
Subsection  27(e)(3)  of  the  Act  provides 
that  the  head  of  a  Federal  agency  may 
require  any  procurement  official  or  any 
competing  contractor,  at  any  time  during 
the  conduct  of  any  Federal  agency 
procurement  of  property  or  services — 

(i)  To  certify  in  writing  that  to  the 
best  of  his  or  her  knowledge  and  beUef, 
such  procurement  official  or  the  officer 
or  employee  of  the  competing  contractor 
responsible  for  the  pffer  or  bid  for  a 
contract  or  the  modification  of  a 
contract  has  no  information  concerning 
a  violation  or  possible  violation  of 
subsections  27  (a),  (b),  (d),  and  (f)  of  the 
Act  (see  3.104-^),  as  implemented  in  the 
FAR,  occurriiu  during  the  procurement 
or  || 

(ii)  To  disclose  any  and  all  such 
information  aiid  to  certify  in  writing  that 
any  and  all  such  information  has  been 
disclosed. 

(2)  In  addition  to  the  Head  of  the 
Agency,  additional  certifications  may  be 
required  only  by  the  HCA  or  his  or  her 
designee,  provided  that  the  designee  is 
an  individual  of  General  Officer.  Flag, 
SES  or  equivalent  rank  and  is  at  least 
one  organizational  level  above  the 
contracting  officer. 

(3)  Any  additional  certifications  shall 
be  submitted  to  the  contracting  officer 
unless  another  person  is  specified  by  the 
individual  requiring  the  additional 
certifications. 

(4)  Each  procurement  official  or 
competing  contractor  shall  be  afforded  a 
reasonable  tin^e  to  comply  with  the 
additional  certification  requirements. 

(5)  A  competing  contractor's  failture  to 
stilbniit  any  additional  certifications  that 


may  be  required  shall  cause  the 
competing  contractor's  offer  to  be 
rejected. 

(e)  Recordkeeping  requirements.  (1)  fai 
accordance  with  subsections  27(e)(S)  (A) 
and  (B)  and  27(e)(7)(A)  of  die  Act  Uie 
contracting  officer  responsible  for  the 
award  or  modification  of  a  contract  in 
excess  of  $100,000  shaU  maintain,  as 
part  of  the  contract  file — 

(i)  All  con^eting  contractor, 
contracting  officer,  and  procurement 
official  certifications  required  by 
subsections  27  (e)(1),  (e)(2),  and  (e)(4)  of 
the  Act  and  any  additional 
certifications  required  by  subsection 
27(e)(3)  of  the  Act  for  that  particular 
procurement. 

(ii)  All  certifications  required  by 
subsection  27(1)  of  the  Act  (see  3.104-12) 
from  individuals  acting  as  procurement 
officials  on  behalf  of  the  procuring 
agency,  who  are,  or  are  employed  by, 
contractors,  subcontractors,  consultants, 
experts,  or  advisors  (other  than 
competing  contractors). 

(iii)  A  record  of  all  persons  who  have 
been  authorized  by  the  Head  of  the 
Agency  or  the  contracting  officer  to 
have  access  to  proprietary  or  source 
selection  information  regarding  the 
procurement.  When  Classes  of  persons 
have  been  authorized,  this  record  shall 
identify  the  class  of  peraons  so 
authorized  and,  to  the  maximum  extent 
practicable,  the  names  of  the  individuals 
within  the  class. 

(2)  Certifications  obtained  from 
Government  officere  or  employees  (see 
3.104-4(d]]  who  are  required  to  submit  a 
certification  under  subsection  27(1)  of 
the  Act  shall  be  maintained  in 
accordance  with  agency  procedures. 

(3)  Ethics  advisory  opinions  shall  be 
retained,  in  accordance  with  agency 
procedures,  for  a  period  of  6  years. 

(f)  Exceptions  to  certification 
requirements.  Pursuant  to  subsection 
27(e)(7)(B)  of  die  Act  certification 
requirements  set  forth  in  3.104-9  do  not 
apply— 

(1)  To  contracts  with  a  foreign 
government  or  an  international 
organization  that  are  not  required  to  be 
awarded  using  competitive  procedures 
pursuant  to  section  303(c)(4)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  253(c)(4)), 
or  section  2304(c)(4)  of  tide  10,  United 
States  Code;  or 

(2)  In  an  exceptional  case,  when  the 
Head  of  the  Agency  toncemed 
determines  in  writing  that  the 
certi^catioa  requirement  should  bO: 
waived.  This  authority  may  not  be 
delegated-  The  contracting  officer  shall 
subipit  the  request  for  waiver  in 
accordance  with  agency  procedures,    : .  : 
The. request  shall  clearly  identify  the  ■ '■-. 


procurement  or  class  of  procurements 
and  provide  the  rationale  for  the 
requested  waiver.  The  decision  of  the 
agency  head  shall  state  the  reasons  for 
approving  or  disapproving  the  waiver, 
llie  agency  head  shall  promptiy  notify 
Congress  in  writing  of  each  waiver 
approved.  Procurements  for  which  a 
waiver  may  be  appropriate  include — 

(i)  Where  prices  are  set  by  law  or 
regulation; 

(ii)  Where  terms  and  conditions  of  a 
contract  are  specified  by  an  agreement 
with  a  foreign  government  or 
governments; 

(iii)  Where  supplies  or  services  are 
provided  by  foreign  nationals  to  United 
States  facihties  overseas  for  use  outside 
the  United  Stafes; 

(iv)  Where  a  foreign  government 
specifies  a  particular  U.S.  contractor  to 
satisfy  its  requirements  (see  6.302- 
4(b)(1)). 

8.104-10    SoHdtatlon  provision  and 


(a)  The  contracting  officer  shall  insert 
the  provision  at  52.203-8,  Requirement 
for  Certificate  of  Procurement  Integrity, 
in  all  solicitations  where  the  resultant 
contract  award  is  expected  to  exceed 
$100,000,  unless,  purauant  to  3.104-0(f).  a 
certification  is  not  required  or  a  waiver 
has  been  granted.  For  procurements 
using  other  than  sealed  bidding 
procedures,  the  contracting  officer  shall 
substitiite  Alternate  I  for  paragraph  (c) 
of  that  provision. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.203-9,  Requirement  for 
Certificate  of  Procurement  Integrity- 
Modification,  in  all  solicitations  where 
the  resultant  contract  award  is  expected 
to  exceed  $100,000,  all  contracts  in 
excess  of  $100,000,  and  modifications  to 
contracts  which  do  not  already  contain 
the  clause  when  the  modification  is 
expected  to  exceed  $100,000,  unless, 
pursuant  to  3.104-9(r),  a  certificate  is  not 
required  or  a  waiver  has  been  granted. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-10,  Price  or  Fee 
Adjustment  for  Illegal  or  Improper 
Activity,  in  all  solicitations  where  the 
resultant  contract  award  is  expected  to 
exceed  the  small  purchase  limitation 
(see  13.000]  and  all  contracts  and 
modifications  to  contracts  exceeding 
that  limitation  which  do  not  already 
contain  the  clause  when  the 
modification  is  expected  to  exceed  that 
limitation. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  52.203-13,  Procurement 
Integrity-Service  Contracting,  in  all   .. 
solicitations  and  contracts  where  the  . 
Govermneot  is  procuring  or  may.  order    - 
the  services  of  contractor  employees  to 
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serve  as  fwocurement  officials  for 
another  agency  procurement  In 
additkm.  the  contracting  officer  shall 
insert  the  |vovisi<His  and  clauses  at 
62.203-«^  52.203-A,  and  S23»-10  in  such 
solidtations  and  contracts  as  prescribed 
in  this  subsection. 


a.104-11 


vfotartlonsor 


(a)  If  the  contracting  ofRcer  makes  or 
receives  a  disclosure  of  information 
pursuant  to  subsection  Z7(e)  of  the  Act 
or  othenvise  receives  or  obtains 
information  of  a  violation  or  possible 
violation  of  subsections  27  [a),  (b),  (d), 
or  (f)  of  the  Act  (see  3.104-3).  the 
contracting  officer  shall  determine 
whether  the  reported  violation  or 
possible  violation  has  any  impact  m  the 
pending  award  or  selection  of  the  source 
therefor. 

(1)  If  the  contracting  (^cer  condudes 
that  there  is  no  impact  on  the 
procurement  the  contracting  officer 
shall  forward  the  information 
concerning  the  violation  or  possible 
violation.  acoHnpanied  by  appropriate 
documentation  supporting  that 
conclusion,  to  an  individual  designated 
in  accordance  with  agency  procedures. 
With  the  concurrence  of  that  individual, 
the  contracting  officer  shall,  without 
further  approval,  proceed  with  the 
procurement  The  individual  concurring 
with  that  QfHiclusion  shall  forward  all 
infonDati<»  relating  to  the  violation  or 
possible  violation  to  the  HCA.  or  his  or 
her  designee,  to  satisfy  the  disclosure 
requirements  of  subsection  27(eK2)  of 
the  Act 

(2)  If  die  individual  reviewing  the 
contracting  officer's  conclusion  does  not 
agree  with  that  conclusion,  he  or  she 
shall  advise  the  contracting  officer  to 
withhold  award  and  shall  promptly 
forward  the  infonnatimi  and 
documentation  to  the  HCA  or  his  ot  her 
designee. 

(3)  If  the  contracting  officer 
determines  that  the  violation  or  possible 
violation  knpacts  the  procurement,  the 
contracting  ofBcer  shall  promptly 
forward  the  information  to  the  HCA  or 
his  or  her  designee. 

(b)  The  HCA  or  his  or  her  designee 
receiving  any  information  describing  an 
actual  or  possible  violation  of 
subsection  27  (a),  (b),  (d),  or  (f)  of  the 
Act  ^all  review  all  information 
available  and  take  appropriate  action  in 
accordance  with  agency  procedures, 
sudias — 

(1)  Advising  the  contracting  officer  to 
continue  with  the  procivement; 

(2)  Causing  an  investigation  to  be 
conducted; 


(3)  Referring  the  infonnatian  disclosed 
to  appropriate  criminal  investigative 

agencies; 

(4)  Determining  that  a  violation 
occurred 

(c)  Prior  to  determining  that  a 
competing  contractor  (see  3.104-4(b)) 
has  violated  the  Act  Ae  HCA  at  his  or 
her  designee  may  request  information 
from  appropriate  parties  regarding  tfie 
violation  or  possible  violatiwi  when 
considered  in  the  best  interests  of  the 
Government 

(d)  If  the  HCA  or  Ids  or  her  designee 
determines  that  the  pn^bitions  of 
section  27  of  the  Act  have  been  violated, 
then  the  HCA  or  his  or  her  designee  may 
direct  the  contracting  officer  to- 
ll) If  a  contract  has  not  been 

awarded,  or  a  contract  modification  has 

not  been  executed — 
(i)  Cancel  the  |Ht>cnrement: 
(ii)  Disqualify  an  offeror  or 
(iii)  Take  any  other  appropriate 

actions  in  the  interests  of  the 

Government. 

(2)  If  a  contract  has  been  awarded  or 
a  contract  modification  has  been 
executed— 

(i)  Effect  appropriate  contractual 
remiedies.  including  profit  recapture  as 
provided  for  in  the  clause  at  52.203-10. 
Price  or  Fee  Adjustment  for  Illegal  mr 
Improper  Activity; 

(ii)  Void  or  rescind  the  omtract  or 
contract  modification;  or 

(iii)  Take  any  other  appropriate 
actions  in  the  best  interests  of  the 
Government 

(3)  Refer  the  matter  to  the  agency 
suspension  and  debarment  official. 

(e)  The  HCA  or  his  or  her  designee 
shall  in  his  or  her  best  judgment 
recommend  or  direct  an  administrative 
or  contractual  remedy  commensurate 
with  the  severity  and  effect  of  the 
violation. 

(f)  U  the  HCA  or  his  or  her  designee 
receiving  infonnati(Hi  concerning  a 
violation  or  possible  violation 
determines  that  award  is  justified  by 
urgent  and  compelling  circumstances,  or 
is  otherwise  in  the  interests  of  the 
Government  he  or  she  may  authorize 
the  contracting  officer  to  award  the 
contract  or  execute  the  contract 
modification  after  notification  to  the 
Head  of  the  Agency  in  accordance  with 
agency  procedures. 

(g)  The  designee  of  the  HCA 
referenced  in  paragraphs  (a),  (b),  (c),  (d), 
and  (e)  of  this  subsection  must  be  an 
individual  at  least  one  oiganizatifHial 
level  above  the  contracting  officer  and 
be  of  General  Officer.  Flag.  SES  or 
equivalent  rank. 


3.iM-ia 


(a)  Subsection  27(1)  of  tfie  Act 
provides  that  the  head  of  each  Federal 
agency  shall  establish  a  procurement 
ethics  training  program  for  its 
procurement  officials.  The  program 
shall,  as  a  minimum — 

(1)  Provide  for  the  distribution  of  a 
written  explanation  of  subsections  27  (a) 
through  (f)  of  the  Act  to  such 
procurement  officials;  and 

(2)  Require  each  such  procurement 
official,  as  a  condition  of  serving  as  a 
procurement  official,  to  certify  in  writing 
that  he  or  she  is  familiar  with  the 
provisions  of  subsections  27  (b).  (c),  and 

(e)  of  the  Act  and  will  not  engage  in  any 
conduct  prohibited  by  such  subsections, 
and  will  report  immediately  to  the 
contracting  officer  any  information 
concerning  a  violation  or  possible 
violation  of  subsection  27  (a),  (b).  (d),  or  ' 

(f)  of  the  Act  as  implemented  in  the 
FAR. 

(3)  Certification  made  under  section 
27  as  originally  enacted  and 
implemented  in  the  PAR  do  not  satisfy 
the  certification  requirements  of 
subparagraph  (a)(2)  of  this  subsection. 
Agencies  may  use  Optional  Form  333  at 
53.302-333  to  obtain  the  certifications 
required  by  subparagraph  (a)(2)  of  this 
subsection. 

(b)  Contractors,  subcontractors, 
conuiltants,  experts,  or  advisms  (other 
than  competing  contractors)  are 
responsible  for  establishing  a 
procurement  ethics  training  program  for 
individuals  in  their  employ  who  may 
serve  as  procurement  officials  on  behalf 
of  a  Federal  agency.  The  program  shall, 
as  a  minimum,  comply  with 
subparagraphs  (a)(1)  and  (a)(2)  of  this 
subsection. 

PART  4--ADMINtSTRATIVE  MATTERS 

3.  Section  4  J02  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

•       *        •       •       • 

(e)  Contents  of  contract  files  that  are 
proprietary  or  source  selection 
information  as  defined  in  3.104-4  shall 
be  protected  from  disclosure  to 
unauthorized  persons  (see  3.104-6). 

4.  Section  4JBm  is  amended  by  adding 
paragraphs  (aH42)  and  (aH43)  to  read  as 
follows: 

4.403   Conianis  ef  oontrsGl  IHss* 

(42)  All  certifications  required  by 

3.l04-«(eXl)- 

(43)  For  contracts  and  contract 
modifications  in  excess  of  $100,000,  a 


record  of  all  persons  or  classes  of 
persons  authorized  to  have  access  to 
proprietary  or  source  selection 
information  and,  to  the  maximum  extent 
practicable,  the  names  of  all  individuals 
within  the  class. 


PART  9-CONTRACTOR 
QUAUHCAHONS 

5.  Section  9.106-3  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


9.10e~3    intenJQency  praaward  surveys. 

***** 

(b)  For  contracts  or  contract 
modincations  expected  to  exceed 
$100,000,  the  surveying  activity  shall 
furnish  with  its  report  a  list  of  all 
persons,  classes  of  persons,  and  to  the 
maximum  extent  practicable,  the  names 
of  all  individuals  within  the  class,  who 
have  been  provided  access  to  the 
proprietary  or  source  selection 
information  (see  3.104-5(d))  at  or  by  the 
surveying  activity. 

PART  14— SEALED  BIDDING 

8.  Section  14.211  is  amended  in 
paragraph  (a)  by  adding  a  fourth 
sentence  to  read  as  follows: 

•14.211    nslssss  of  acquisition  information. 

(a)  *  *  *  S^  3.104  regarding 
requirements  for  proprietary  and  source 
selection  information  including  access  to 
and  disclosure  thereof. 


7.  Section  14.404-2  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

14.404-2    Rejection  of  Individual  bids. 

(m)  A  bid  shall  be  rendered 
nonresponsive  and  rejected  if  the  bidder 
fails  to  submit  the  signed  certificate  (see 
3.104-0)  required  by  section  27  of  the 
Office  of  Federal  Procurement  Policy 
Act  as  amended  (42  U.S.C.  423).  with  its 
bid.  . 


PART  1S-C0NTRACTINQ  BY 
•NEGOTIATION 

B.  Section  ^^•413  is  added  to  read  as 
follows:         I 

15.41S   DtodOsure  and  use  of  infonnatlon 


See  3.104  for  statutory  and  regulatory 
requirements  related  to  the  disdosure  of 
proprietary  aad  source  selection 
informatioB.  p  - 

1M19-1    [AMonded] 

9.  Section  15.413-1  is  amended  in 
paragraph  (a)  by  removing  the  words 
"not  having  a  tqptimate  interest"  and 


inserting  in  their  place  "except  as 
otherwise  authorized  in  accordance 
with  3.104  (for  procedures  regarding 
requests  for  information  from  Members 
of  Congress,  see  5.403)";  and  in 
paragraph  (c)  by  removing  the  reference 
"15.407(c)(8)"  and  inserting  in  its  place 
"3.104". 

10.  Section  15.413-2  is  amended  by 
adding  paragraph  (f)(6)  to  read  as 
follows: 

15.413-2   Alternate  it 


(f)*  •  * 

(6)  Prior  to  release  of  a  proposal,  the 
contracting  officer  obtains  from  the 
evaluator  the  certificate(8)  required  by 
3.104-12. 


15.509    [Amended] 

11.  Siection  15.508  is  amended  in 
paragraph  (b)  by  removing  the  reference 
"(see  15.509)"  and  inserting  in  its  place 
"(see  15.509  and  3.104)". 

12.  Section  15.509  is  amended  in    - 
paragraph  (d)  by  revising  the  first 
sentence  under  "Unsolicited  Proposal, 
Use  of  Data  Umited":  by  revising 
paragraph  (f)(4);  and  in  paragraph  (h)  by 
revising  the  second  sentence  to  read  as 
follows: 

15.509    Umltadusaofdata. 

***** 

(d)  •  •  • 
Unsolicited  Proposal  Use  of  Data  Limited 

All  Government  personnel  must  exercise 
extreme  care  to  ensure  that  the  information 
in  this  proposal  is  not  disclosed  to  an 
individual  who  lias  not  been  authorized 
access  to  such  data  in  accordance  with  3.104, 
and  is  not  duplicated,  used,  or  disclosed  in 
whole  or  in  part  for  any  pupose  other  than 
evaluation  of  the  proposal,  without  the 
written  permission  of  the  offeror.  *  *  * 

(f)  *  *  * 

(4)  Require  any  non-Government 
evaluator  to  give  a  written  agreement 
stating  that  data  in  the  proposal  will  not 
be  disclosed  to  others  outside  the 
Government  and  to  complete  the 
certification  required  by  3.104-9. 
•       •  .     *       *        * 

(h)  *  *  *  The  coordinating  office 
shall— 

(1)  Clearly  maik  the  cover  sheet  with 
the  legend  in  15.509(d)  or  as  modified  in 
15.509(f); 

(2)  Obtain  a  written  agreement  from 
any  non-Government  evaluator  stating 
that  data  in  the  proposal  will  not  be 
disclosed  to  persons  outside  the 
Government:  and 

(3)  Obtain  the  certifications  required 
by  3.104-9  and  a  listing  of  all  persons 


authorized  access  to  proprietary 
information  by  the  activify  performing 
the  evaluation. 

13.  Section  15.006  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

15.808   Proposal  evahiatioa 

(b)  •  *  * 

(5)  A  violation  or  possible  violation  of 
section  27  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended  (41 
U.S.C.  423),  has  occurred  (see  3.104). 
***** 

14.  Section  15.610  is  amended  by 
adding  new  paragraph  (e);  by  removing 
paragraph  (d)  introductory  text  and 
paragraph  (d)(1);  by  redesignating 
existing  paragraphs  (d)(2)  and  (d)(3)  as 
new  paragraphs  (e)(l]  and  (e)(2);  and  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

1S.810    Written  or  oral  discussion. 

***** 

(d)  The  contracting  officer  and  other 
Government  personnel  involved  shall 
not  engage  in  technical  leveling  (i.e.. 
helping  an  offeror  to  bring  its  proposal 
up  to  the  level  of  other  proposals 
through  successive  rounds  of  discussion, 
such  as  by  pointing  out  weaknesses 
resulting  from  the  offeror's  lack  of 
diligence,  competence,  or  inventiveness 
in  preparing  the  proposal). 

(e)  The  following  conduct  may 
constitute  prohibited  conduct  under 
section  27  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended  (41 
U.S.C.  423),  and  subpart  3.104  to  which 
civil  and  criminal  penalties  and 
administrative  remedies  apply. 

15.  Section  15.612  is  amended  by 
revising  paragraph  (e)  to  read  as 

follows: 

1SJ12    Formal  source  selsctlon. . 


(e)  Safeguarding  information. 
Consistent  with  part  24  and  subpart 
3.104,  agendes  shall  exercise  particular 
care  to  protect  source  selection 
information. 

(1)  During  the  source  selection 
process,  disclosure  of  proprietary  or 
source  selection  information  shall  be 
governed  by  3.104-5  and  applicable 
agency  regulations.  After  the  source 
selection,  releasing  authority  shall  be  as 
prescribed  in  agency  procedures.  In  all 
cases,  agency  procedures  should 
prescribe  the  releasing  authority. 

(2)  Government  personnel  shall  not 
contact  or  visit  a  contractor  regarding  a 
proposal  under  source  selection 
evaluation,  without  the  prior  approval  of 
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the  soiiioe  sdeclkm  authority  (see  3J04 
for  additioiial  restrictionc). 

16.  Sectkn  1S.80S-6  is  amended  by 
revising  paragraph  (k)  to  read  as 
follows: 


(k)  For  contracts  and  contract 
Biodificatians  expected  to  exceed 
$100,00(K  activities  sobmittlng  fidd 
pricfaig  repcwts,  inchiding  aodit  and 
technical  reports,  shall  furnish  with  eadi 
report  a  list  of  all  persons,  or  classes  of 
persons,  and,  to  the  maximum  extent 
practicable,  die  names  of  the  individuals 
within  the  class,  who  have  been 
provided  access  to  the  pn^etary  or 
source  selection  information  (see  3.104- 
5(dl)  at  at  by  the  activity. 

PART  37— SERVICE  CONTRACTIHG 

17.  Section  37.103  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


S7«1M   Contracting  oMosf 


(c)  Verify  that  the  omtract  file 
contains  the  certifications  required  of 
contracts  employees  serving  as 
Government  procorement  officials  (see 
3.104-0). 

37.207   [Amantfod] 

1&  Section  37.207  is  amended  by 
inserting  at  the  end  of  paragraph  (d) 
after  the  semicolon,  and  word  "and";  by 
removing  at  the  end  of  paragraph  (e)  "; 
and"  and  inserting  a  period;  and  by 
removing  paragraph  ({). 


37.200 

19.  Section  37.208  is  removed. 

PART  52— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

20.  Section  37.203-8  is  revised  to  read 
as  follows: 


52J03-8 


■Or  caiuncaieoi 


As  prescribed  in  3.104-10(a),  insert  the 
fottowing  provision: 


I  Cor  Cartificate  of 
Integrity  (SEP  tMO) 

(a)  Defmitiom.  Tlw  definitions  at  FAR 
3.1(M-4  nc  heteby  incorporated  in  thia 
provisiaB. 

(b)  CertifkationB.  Aa  required  in  paragrafrfi 
(c)  of  tUs  praviaioa.  lite  officer  or  employee 
responsibte  Cor  this  ofier  ahaH  execute  the 
foUawing  certification: 

Certificate  of  Procurement  Integrity 

(1)  I,  (Nane  of  oerlifter).  am  die  officer  or 
emirfoyee  responsible  for  Ifae  prepaiation  of 
this  offer  and  hesefay  certify  ttot  to  Ifae  boat 


of  my  Icnowdedga  and  bdiet  with  the 
exception  of  any  infdrmatioa  described  in 
this  oartfficate,  I  have  no  information 
concerning  a  violation  of  posaibic  violation  of 
subsection  27(a),  (d).  or  (f)  of  the  Office  of 
Federal  Procurement  FoHcy  Act.  as 
amended*  (41  U.&C  423),  (hereinafter 
referred  to  aa  "the  Acf^  as  implemented  in 
the  FAR.  occurring  during  tlie  conduct  of  this 
procorement  (solicitation  number). 

(2)  As  requirwl  by  subsection  27(e)(1)(B)  of 
the  Act  I  further  certify  that  to  the  best  of 
my  knowledge  and  beUef,  each  officer, 
employee,  agent  representative,  and 
consultant  of  [Name  of  Offeror]  who  has 
participated  personaUy  and  substantiaUy  in 
the  preparation  or  submission  of  tliis  offer 
has  certified  that  he  ot  she  is  hmihar  with, 
and  wriB  comply  widt  the  requirements  of 
subsection  27(a)  of  the  Act,  as  implonented 
in  the  FAR.  and  will  report  immediatefy  to  me 
any  information  concerning  a  violation  or 
possible  violation  of  the  Act  as  implemented 
in  the  FAR.  pertaining  to  tliis  procurement 

(3)  Violatiaos  or  possible  violations: 
(Continue  on  plain  bond  paper  if  necessary 
and  label  Certificate  of  Procurement  Inte{^ty 
(Continuation  Sheet).  ENTER  NONE  IF 
NONE  EXIST) 


(4)  I  agree  that  if  awarded  a  contract  under 
this  solidlation.  the  certifications  required  by 
subsection  27(e)(1)(B)  of  the  Act  shall  be 
maintained  in  accordance  with  paragraph  (f) 
of  this  provision. 

(Signature  of  the  officer  or  employee 
responsible  for  the  offer  and  date] 
[Typed  name  of  the  officer  or  employee 
responsible  for  the  offer) 

'The  Act  became  effective  on  December  1, 

igga 

THIS  CERTinCATION  CONCERNS  A 
MATTER  WITHIN  THE  JURISDICTiON  OF 
AN  AGENCY  OF  THE  UNITED  STATES 
AND  THE  MAKING  OF  A  FALSE. 
FlCrrnOUS.  OR  FRAUDULENT 
CERTIFICATION  MAY  RENDER  THE 
MAKER  SUB}ECT  TO  PROSECUTION 
UNDER  TTTLE 18,  UNITED  STATES  CODE, 
SECTION  1001. 
(End  of  certification) 

(c)(1)  For  procurements  using  sealed 
bidding  procedures,  the  signed  certifications 
shall  be  submitted  by  each  bidder  with  the 
tiid  submissioo  except  for  procurements  using 
two-step  sealed  bidding  procedures  (see 
subpart  14.S).  For  those  procurements,  the 
certifications  shall  be  submitted  with 
submission  of  the  step  two  sealed  bids.  A 
certificate  is  not  required  for  indefinite 
delivery  contracts  (see  subpart  16.5)  unless 
the  total  estimated  value  of  all  orders 
eventoalfy  to  be  placed  under  die  contract  is 
expected  lo  exceed  tlOOJOOd. 

(2) Tor  contracts  and  contract 
mothfications  wiiich  include  options,  a 
certificate  is  required  when  the  aggregate 
value  of  the  contract  and  contract 
modification  and  all  options  (see  3.104-4(e)) 
exceeds  $100,000. 

(3)  Failure  of  a  bidder  to  submit  the  signed 
certtficate  widi  its  bid  shaU  render  the  bid 
nonrcspooaive. 


(d)  Puiwiaot  to  FAR  3.104-e(d).  die  Offeror 
may  be  requested  to  execute  additional 
certifications  at  the  request  of  the 
Government  Failure  of  an  Offeror  to  submit 
die  additional  certifications  shaD  cause  its 
offer  to  be  rejected. 

(e)  A  certification  containing  a  disclosure 
of  a  violation  or  possible  violation  will  not 
necessarily  result  in  the  withholding  of  an 
award  under  this  soHcitatioB.  However,  the 
Government  after  evaluation  of  the 
disclosure,  may  cancel  this  procurement  or 
take  any  other  appropriate  actions  in  the 
interests  of  the  Government  such  as 
disqualification  of  the  Offeror. 

(f)  In  making  the  certification  in 
subparagraph  (bK2)  of  die  certificate,  die 
officer  or  employee  of  the  competing 
contivctor  responsible  for  die  offer  may  refy  - 
upon  a  one  time  certification  from  eadi 
individoal  teqeiied  to  sulmiit  a  certilicatioB 
to  the  competing  contractor,  supplemented  by 
periodic  training.  These  certifications  shall  be 
maintained  by  the  Contractor  for  6  yean 
from  the  date  a  certifying  employee's 
employment  with  the  company  ends  or,  for  an 
agent  representative,  or  consultant  0  jrean 
from  the  date  sudi  individual  ceases  to  act  on 
behalf  of  the  Contractor. 

(g)  Certifications  under  paragraphs  (b)  and 
(d)  of  this  provision  are  material 
representations  of  fact  upon  whidi  rehanoe 
will  be  placed  in  awarding  a  contract. 

(End  of  provision) 

Alternate  I  (Sep.  1990).  Procurements  using 
other  than  sealed  bidding  procedares: 

(c)  For  procurements,  including  contract 
modifications,  in  excess  of  $100,000  made 
using  procedures  other  than  sealed  bidding, 
the  sidled  certifications  shall  be  submitted 
by  the  successful  Offeror  to  the  Contracthig 
Officer  within  the  time  period  specified  by 
die  Contracting  Officer  when  requesting  the 
certificates  except  as  provided  in 
subparagrairiis  (cKl)  through  (c)(5)  of  this 
clause,  bi  no  event  shaD  the  certificate  be 
submitted  subsequent  to  award  of  a  contract 
or  execution  of  a  contract  modification: 

(1)  For  letter  conb-acts,  other  unpriced 
c(nitiw:ts.  or  unpriced  contract  modifications, 
whether  or  not  the  unpriced  contract  or 
modification  contains  a  maximum  or  not  to 
exceed  price,  the  signed  certificatioaa  shall 
be  submitted  prior  to  the  award  of  the  letter 
contract  unpriced  contract,  or  unpriced 
contract  modification,  and  prior  to  the 
definitization  of  the  letter  contract  or  the 
establishment  of  die  price  of  the  unpriced 
contract  or  unpriced  contract  modification. 
The  second  certification  shall  apply  onfy  to 
the  period  between  award  of  the  letter 
contract  and  execution  of  the  document 
definitizing  the  letter  contract  or  award  of 
die  unpriced  contract  or  unpriced  contract 
modification  and  execution  of  the  document 
establishing  the  definitive  price  of  such 
uiqirlGed  contract  or  unpriced  contract 
modification. 

(2)  For  basic  ordering  agreements,  prior  to 
the  execution  of  a  priced  order  prior  to  the 
execution  of  an  unpriced  order,  whether  or 
not  the  unpriced  order  contains  a  maximum 
or  not  to  exceed  price;  and.  prior  to 
estabhsfaing  the  price  of  an  unpriced  order. 
The  second  oertiikflte  to  be  snbndtted  for 


unpriced  orders  shaH  appfy  onfy  to  the  period 
between  award  of  Ifae  unpciosd  order  and 
execution  of  the  doctunent  establishing  the 
definitive  price  for  such  order. 

(3)  A  certificate  is  not  required  for 
indefinite  delivery  contracts  (see  subpart 
16.5)  unless  the  total  estimated  value  of  all 
orders  eventually  to  be  placed  under  the 
contract  is  expected  to  exceed  3100,000. 

(4)  For  contracts  and  contract 
modifications  which  include  options,  a 
cerdficste  Is  reqiiired  when  (he  aggregate 
value  of  the  contract  or  contract  mocHication 
and  all  options  (see  >.104-4(e))  exceeds 

3ioo,ooa 

(5)  For  purposes  of  contracts  entered  into 
under  section  8(a)  of  the  SBA.  the  business 
entity  with  whom  the  SBA  contracts,  and  not 
die  SBA.  shall  be  ft^uired  to  oompfy  widi  die 
certification  requirements  of  subsection  27(e). 
The  SBA  shall  obtain  die  signed  certificate 
from  the  business  entity  and  forward  the 
certificate  to  the  Contracting  Officer  prior  to 
the  award  of  a  contract  to  the  SBA. 

(6)  Failure  of  an  Offeror  to  submit  die 
signed  certificate  within  the  time  prescribed 
by  the  Contracting  Officer  shall  cause  the 
offer  to  be  rejected 

21.  Section  5L203-9  is  revised  to  read 
as  follows: 

52.203-0   RaquiramantforCartiflcataof 
Procuraniant  Intagrify    Modification 

As  prescribed  in  3.104-10(b),  insert  the 
following  clause: 

Requirement  for  Certificate  of  Procurement 
Integrity — Modification  (Sep.  1990) 

(a)  Definitions.  The  definitions  set  forth  in 
FAR  3.104-4  are  hereby  incorporated  in  diis 
clause. 

(b)  The  Contractor  agrees  that  it  will 
execute  the  certification  set  forth  in 
paragraph  (c)  of  this  clause  when  requested 
by  the  Contracting  Officer  in  connection  with 
the  execution  of  any  modification  of  this 
contract 

(c)  Certification.  As  required  in  paragraph 
(b)  of  this  clause,  the  officer  or  employee 
responsible  for  the  modification  proposal 
shall  execute  the  following  certification: 

Certificate  of  Procurement  Integrity — 
Modification  (Sep.  1990) 

(1)  L  (Name  of  certifier],  am  the  officer  or 
employee  responsible  for  the  preparation  of 
this  modification  proposal  and  hereby  certify 
that  to  the  best  of  my  knowledge  and  belief, 
with  the  exception  of  any  information 
described  in  this  certification,  I  have  no 
information  conceraing  a  violation  or 
possible  violation  of  subsection  27(a}.  (b).  (d), 
or  (f)  of  the  Office  of  Federal  Procurement 
Policy  Act  as  amended  '  (41  U.S.C.  423), 
(hereinafter  referred  to  as  "the  Act"),  as 
implemented  in  the  FAR,  occurring  during  the 
conduct  of  this  procurement  (contract  and 
modification  number). 

(2)  As  required  by  subsection  27(e)(1)(B)  of 
the  Act  I  further  certify  that  to  the  best  of  my 
knowledge  and  belief,  each  officer,  employee, 
agent  representative,  and  consultant  of 
[Name  of  Offeror]  who  has  participated 
personally  and  substantially  in  the 
preparation  or  submission  of  this  proposal 
har  certified  that  he  or  she  is  familiar  with. 


and  wiO  comply  with,  the  reqaireaienta  of 
subsection  27(a)  of  the  Act  as  Implemented 
in  die  FAR.  and  wiH  report  immediatefy  to  me 
any  infomation  concerning  a  violation  or 
possible  vMadoa  of  snbaeetions  27(a).  (b). 
(d),  or  (f)  of  the  Act  as  iaiplentented  in  the 
FAR,  pertaining  to  this  procurenent 

(3)  Violations  or  possible  violations: 
(Continue  on  plain  bond  paper  if  necessary 
and  label  Certificate  of  Procurement 
bitegrity^-Modification  (Continuation  Sheet), 
enter  NONE  if  none  exists) 


[Signature  of  the  officer  or  employee 

rsaponsible  for  the  modiflcation  proposal  and 

date) 

[Typed  name  of  the  officer  or  employee 

responsible  for  the  modifiretion  proposal] 

*  The  Act  became  effective  on  December  1, 
1900. 

THIS  CERTIFICATION  CONCERNS  A 
MATTER  WITHIN  THE  (URISDICTION  OF 
AN  AGENCY  OF  THE  UNITED  STATES 
AND  THE  MAKING  OF  A  FALSE. 
FlCrmOUS,  OR  FRAUDULENT 

ceruhcation  may  render  the 
maker  8ubiect  to  prosecution 

UNDER  TITLE  la  UNITED  STATES  CODE, 
SECTION  1001. 
(End  of  certification) 

(d)  In  making  the  certification  in  para^vph 
(2)  of  the  certificate,  the  officer  or  employee 
of  the  competing  Contractor  responsible  for 
the  offer  or  bid.  may  rely  upon  a  one-time 
certification  from  each  individual  required  to 
submit  a  certification  to  the  competing 
Contractor,  supplemented  by  periodic 
training.  These  certifications  shall  be 
maintained  by  the  Contractor  for  a  period  of 
6  years  from  the  date  a  certifying  employee's 
employment  v«rith  the  company  ends  or,  for  an 
agency,  representative,  or  consultant  6  yean 
from  the  date  such  Individual  ceases  to  act  on 
behalf  of  the  contractor. 

(e)  The  certification  required  by  paragraph 
(c)  of  this  clause  is  a  material  representation 
of  fact  upon  which  reliance  will  be  placed  in 
executing  this  modification. 

(End  of  clause) 

22.  Section  52.203-10  is  revised  to  read 
as  follows: 

52.203-10    Price  or  FsaAdKistmant  for 
IHaoai  or  Impropar  AetNlfy. 

As  prescribed  in  3.104-10(c)  insert  the 
following  clause: 

Price  or  Fee  Adjustment  for  Illegal  or 
Improper  Activity  (SEP  1990) 

(a)  The  Government,  at  its  election,  may 
reduce  the  price  of  a  fixed-price  type  contract 
or  contract  modification  and  the  total  cost 
and  fee  under  a  cost-type  contract  or  contract 
modification  by  the  amount  of  profit  or  fee 
determined  as  set  forth  in  paragraph  (b)  of 
this  clause  if  the  head  of  the  contracting 
activity  or  his  or  her  designee  determines  that 
there  was  a  violation  of  subsection  27(a)  of 
the  Office  of  Federal  Procurement  Policy  Act 
as  amended  (41  U.S.C.  423).  as  implemented 
in  the  FAR.  In  the  case  of  a  contract 
modification,  the  fee  subject  to  reduction  is 
the  fee  specified  in  the  particular  contract 
modification  at  the  time  of  execution,  except 


as  provided  to  snbperagrapb  (bH5)  of  iMs 
clause. 

(b)  The  price  or  fae  redaction  referred  to  In 
paragraph  (a)  of  tUs  daose  shall  be — 

(1)  For  cost-plus-fixed-fee  contracts,  die 
amotmt  of  the  fee  specified  inihe  contract  at 
the  time  of  award: 

(2)  Pof  ooat-plos-lncentive-fee  conrtracta, 
the  target  fee  specified  in  ttie  contract  at  dw 
time  of  award,  notwithstanding  any  minimum 
fee  or  "iee  floor"  specified  in  the  contract 

(3)  For  cost-plus-award-fee  contracts — 

(i)  The  bSae  fee  established  in  die  contract 
at  the  ttme  of  contract  award; 

(ii)  If  no  base  fee  is  specified  in  the 
contract  30  percent  of  the  amount  of  each  - 
award  fee  otherwise  payable  to  ttie 
Conbvctor  for  each  award  fee  evaluation 
period  or  at  eadi  award  fee  determination 
point. 

(4)  For  fixed-price-taicentive  contracts,  the 
Government  may — 

(i)  Reduce  the  contract  target  price  and 
contract  target  profit  both  by  an  amount 
equal  to  the  initial  target  profit  specified  in 
the  contract  at  the  time  of  contract  award:  or 

(ii)  ff  an  immediate  adjustment  to  the 
contract  target  price  and  contract  target  profit 
would  have  a  significant  adverse  impact  on 
the  incentive  price  revision  relationship 
under  the  contract  or  adversely  affect  the 
contract  financing  provisions,  the  Contracting 
Officer  may  defer  such  adjustment  until 
establishment  of  the  total  final  price  of  the 
conb-act  The  total  final  price  established  in 
accordance  with  the  incentive  price  revision 
provisions  of  the  contract  shall  be  reduced  by 
an  amount  equal  to  the  initial  target  profit 
specified  in  the  contract  at  the  time  of 
contract  award  and  such  reduced  price  shall 
be  the  total  final  contract  price. 

(5)  For  firm-fixed-price  contracU  or 
contract  modifications,  by  10  percent  of  die 
initial  contract  price;  10  percent  of  the 
contract  modification  price;  or  a  profit 
amount  determined  by  the  Contracting 
Officer  from  records  or  documents  in 
existence  prior  to  the  date  of  the  contract 
award  or  modification. 

(c)  The  Government  may,  at  its  election, 
reduce  a  prime  contractor's  price  or  fee  in 
accordance  widi  the  procedures  of  paragraph 
(b)  of  diis  clause  for  violations  of  the  Act  by 
its  subcontractors  by  an  amount  not  to 
exceed  the  amount  of  profit  or  fee  reflected  in 
the  subcontract  at  the  time  the  subcontract 
was  firat  definitively  priced. 

(d)  In  addition  to  the  remedies  in 
paragraphs  (a)  and  (c)  of  this  clause,  the 
Government  may  terminate  this  contract  for 
default  The  rights  and  remedies  of  the 
Government  specified  herein  are  not 
exclusive,  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

(End  of  clause) 

23.  Sections  52.203-13  is  added  to  read 
as  follows: 

52.203-13    Procuramant  mtegrtty-Sarrtea 
Contracting. 

As  prescribed  in  3.104-10(d),  insert  the 
following  clause: 


UMI 


3^98 
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Procurement  Integrity — Service  Contracting 
(Sep  1990) 

(a)  Definitions.  The  definitions  in  FAR 
3.104-4  are  hereby  incorporated  in  this 
clause. 

(b)  The  Contractor  shall  establish  a 
procnrement  ethics  training  program  for  its 
employees  serving  as  procurement  officials. 
The  prt>gram  shall  as  a  minimum — 

(1)  Provide  for  the  distribution  of  written 
explanations  of  the  provisions  of  section  27 
of  the  Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  423),  as 
implemented  in  the  FAR  to  such  employees; 
and 

(2)  Require  each  such  employee,  as  a 
ctmdition  of  serving  as  a  procurement 
ofBcials,  to  certify  to  the  Contracting  Officer 
that  he  or  she  is  familiar  with  the  provisions 
of  the  Act  as  implemented  in  the  PAR.  and 
will  not  engage  in  any  conduct  prohibited  by 


BHJJNO  CODE  SSaO-34-« 


•r-  : 


subsection  27  (a),  (b),  (d),  or  (f)  of  the  Act  as 
implemented  in  the  FAR,  and  will  report 
immediately  to  the  Contracting  Officer  any 
information  concerning  a  violation  or 
possible  violation  of  the  prohibitions. 

(c)  Pursuant  to  FAR  3.104-(Hd).  a 
Contractor  employee  who  is  serving  as  a 
procurement  official  may  be  requested  to 
execute  additional  certiHcations. 

(d)  If  a  Contractor  employee  serving  as  a 
procurement  official  ceases  performance  of 
these  duties  during  the  conduct  of  such 
procurement  expected  to  result  in  a  contract 
or  contract  modifications  in  excess  of 
$100,000,  such  employee  shall  certify  to  the 
Contracting  Officer  that  he  or  she 
understands  the  continuing  obligation,  during 
the  conduct  of  the  agency  procurement  not  to 
disclose  proprietary  or  source  selection 
information  related  to  such  agency 
procurement 

(End  of  clause) 


52.237-9 

24.  Section  52.237-0  is  removed  and 
reserved. 

PART53-FORIIS 

25.  Section  53.203  is  amended  by 
revising  the  title  and  by  adding 
paragraph  (b)  to  read  as  follows: 


53.203   Improper  biwinMS  practiCM 
perMMWMl  conflicts  of  kitsrtst 


\^)  OF  333  (9/90),  Procurement 
Integrity  Certification  for  Procurement 
Officials.  OF  333  is  prescribed  for  use, 
as  specified  in  3.104-12(a)(3). 

2&  Section  53.302-333  is  added  to  read 
as  follows: 
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{53.302-333   Procuwwnt Integrity CarMllcaUon for ProcurswiwH Offlcils. 

PROCUREMENT  INTEGRITY  CERTIFICATION 
FOR  PROCUREMENT  OFFICIALS 


/ 


As  ■  condition  of  serving  ss  ■  procurement  official.  I 


Ityped  or  prirttetf  name) 

■  hereby   certify  thst   I  sm  fsmlHar 

with  the  provisions  of  subsections  27(b).  (c).  snd  (e)  of  the  Office  of  FedersI 
Procurement  Policy  Act  (41  USC  423)  ss  amended  by  section  814  of  Public 
Law  101-189.  I  further  certify  thst  I  will  not  engsge  In  any  conduct 
prohibited  by  such  subsections  and  will  report  Immediately  to  the  contrsctlng 
officer  any  Informstlon  concerning  a  violation  or  possible  violation  of 
subsections  27(s).  (b).  (d).  or  (f)  of  the  Act  snd  appllcsble  Implementing 
regulstlons.  A  written  enplsnetlon  of  subsections  27(s)  through  (f)  has  been 
made  avsllable  to  me.  I  understsnd  that,  should  I  lesve  the  Government  during 
the  conduct  of  a  procurement  for  which  I  hsve  served  as  a  procurement 
offlclsl.  I  have  a  continuing  obligation  under  section  27  not  to  disclose 
proprletsry  or  source  selection  Informstlon  relating  to  that  procurement  and  a 
requirement  to  so  certify. 


id^ 


SICNATUDE  Of  MOCUDEMENT  OFFICIAL 


OEPAHTMENT  OS  AOENCV 


SaTT 


OFFICE  TELEPHONE  NUMSIT 


TMt  (orm  I*  auinorUcd  lor  um  and  local 
rtpr*«uei(on  inrouan  D«Maib«r  S  I.  tseo. 


iinrMMni 


OPTIONAL  FORM  S3I  (t-M> 
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New  edition  ....  Order  now ! 


;:♦: 


For  those  of  you  who  must  keep  informed 
about  Presidential  Prociamationt  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An-anged  by  subject  matter,  this  edition  of 
the  CodA%:afk)n  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  detennine  the  latest  text  of  a  document 
without  having  to  "reconstoicf'  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— atong  with  any 
amendments— an  indication  of  its  cun-ent 
status,  and,  where  applicable,  its  k)cation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  artd  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


OMe 


Superintendent  of  Documents  Publications  Order  Form 

'6661  Charg9  your  order. 

If$  easy! 
[j  YES,  please  send  me  the  following  indicated  publication:  To  fax  your  orders  uid  iiiquirics-(202)  275-80I9 


r  '  ^; 
L.  ^  .- 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ (Intemarional  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 

L—l  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -LJ 
LJ  VISA  or  MasterCard  Account 


(Company  or  personal  name) 

(Plca.sc  type  or  print) 

(Additional  address/anenlion  line) 

(Street  address) 

(City.  State.  ZIP  Code) 
(                ) 

1         1     1     1     1         1         1                                1     1 

TTiank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  inckiding  area  code) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUUffi:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1.  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIIK  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  f(H-  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Chder  Processing  Code:  *6788 


^-^ 


mmn 


DYES 


Charge  your  order. 
Its  easy! 
To  fax  your  orders  and  Inquiriea.  202-275KH)19 


please  send  me  the  following  indicated  publication: 


__copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069—000—00020—7  at  $12.00  each. 

•      ^copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE.  S^N  069-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (Internationa]  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
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NUCLEAR  REGULATORY 
COMMISSION 
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Informal  HttrtnQ  ProcMlms  for 
Nuclear  Rg  actor  Operator  Lleenaing 
Adjudications 

agency:  Nuclear  Regulatory 

Commission. 

AcnoN:  Final  role. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  provide  rules  of  procedure 
for  the  conduct  of  informal  adjudicatory 
hearings  in  nuclear  reactor  operator 
licensing  proceedings.  The  Atomic 
Energy  Act  of  1954  requires  that  the 
NRC,  in  any  proceeding  for  the  granting, 
suspending,  revoking  or  amending  of 
any  license  afford  an  interested  person, 
upon  request,  a  "hearing."  This  final  rule 
would  include  reactor  operator  licensing 
proceedings  under  the  informal  hearing 
procedures  already  established  for 
materials  licensing  proceedings. 
EFFECTIVE  DATC  October  9, 1990. 
FOR  FURTHER  INFORMATION  CONTACT. 
Roger  Davis,  Senior  Attorney,  Offke  (rf 
the  General  Coonsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  492-1600. 
SUPPLEMENTARY  MFORMATION: 

I.  Background , 

On  April  26, 1989  (54  FR 17961).  the 
NRC  published  in  the  Federal  Register 
proposed  amendments  to  its  Rules  of 
Practice  at  10  CFR  part  2.  The 
amendments  make  the  informal 
adjudicatory  pivcedures  set  forth  in  10 
CFJR  part  2,  subpart  L,  ai^HcaUe  m 
proceedings  for  the  granting,  renewal  or 
licensee-initialed  amendment  of  a 
reactor  operator  or  senior  reactor 
operator  license.  However,  the 


amendments  provide  for  &e  use  of  the 
formal  adjudicatory  procedures  set  forth 
in  10  CFR  part  2.  subpart  G,  in  any 
reactor  operator  licensing  proceeding 
that  is  initiated  by  a  notice  of  hearing 
under  {  2.104,  a  notice  of  proposed 
action  under  {  2.105,  or  a  request  for 
hearing  under  subpart  B  of  10  CFR  part  2 
on  an  order  to  show  cause,  an  order  for 
modification  of  ticense  or  a  civil  penalty. 
On  July  10, 1989  (54  FR  28822),  the  NRC 
extended  Oie  date  for  submission  of 
comments  on  the  proposed  amendments 
to  August  10, 1989. 

Section  189a  of  the  Atomic  Energy  Act 
of  1954  (AEA)  (42  U.S.C.  2239(a)) 
provides  Aat  in  any  proceeding  for  the 
granting,  suspending,  revoking,  or 
araend^  of  any  license,  the  NRC  shall 
grant  a  hearing  upon  the  request  of  any 
person  whose  interest  may  be  affected 
by  the  proceeding.  Among  the  Kcenses 
issued  by  the  NRC  are  those  for 
operators  and  senior  operators  of 
nuclear  reactors  (AEA  section  107, 42 
U.S.C.  2137;  10  CFR  part  55). 

The  Commission's  rules  of  practice 
generally  provide  for  two  tjrpes  of 
hearing  procedures  for  licensing 
proceedings — formal  and  informal. 
Under  10  CFR  part  2,  subpart  G,  those 
requesting  a  hearing  with  respect  to  a 
reactor  licensing  action  or  any  agency 
enforcement  activity  affecting  a  license 
are  generally  provided  a  formal,  trial- 
type  hearing  conducted  in  accordance 
with  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
534-557  and  10  CFR  part  2,  subpart  G. 
On  the  other  hand,  a  request  for  a 
hearing  regarding  an  NRC  materials 
licensing  action  generally  entitles  an 
interested  person  to  an  informal, 
legislative-type  hearing  in  accordance 
with  10  CFR  part  2,  subpart  L 

NRC  regulations  currently  do  not 
specify  the  type  of  hearing  to  be 
afforded  in  the  event  that  an  interested 
person,  including  an  applicant  for  a 
reactor  operator  license  or  a  licensee, 
requests  a  hearing  with  regard  to  agency 
action  concerning  a  reactor  operatw 
license.  Previously,  the  Commission  has 
declared  in  individual  orders  responding 
to  operator  hearing  requests  that  an 
applicant  for  an  operator  license  whose 
application  is  denied  is  entitled  only  to 
an  informal  hearing  in  accordance  with 
procedures  like  those  now  embodied  in 
subpart  L.  E.g.,  David  W.  Held  (Senior 
Operator  License  for  Beaver  Valley 
Nuclear  Power  Station,  Unit  1),  Docket 


No.  55-«0402  (Comm.  Aug.  7, 1987].  In 
the  wake  of  NRC's  adoption  of  subpart  L 
(February  28, 1969;  54  FR  8269).  the 
Commission  decided  that  the 
Commission's  regulations  should  reflect 
the  practice  followed  in  the  individual 
orders. 

n.  Pul^  Coinni«Bts  and  Comoassioo 
Responses 

The  Commission  received  seven 
comments  representing  a  broad 
spectrum  of  interested  persons. 
Commenters  included  three  utilities,  a 
law  firm  representing  Ave  utilities,  the 
Nuclear  Management  and  Resources 
Council  (NUMARC),  a  licensed  senior 
reactor  c^erator  and  a  law  Hrm 
representing  the  Professicmal  Reactor 
Operator  Society  (PROS).  All  comments 
are  available  for  inspection  and  copying 
in  the  agency's  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC 

One  utility  and  a  law  firm 
representing  five  utilities  expressed 
general  support  for  specification  of  the 
informal  adjudicatory  procedures  that 
will  apply  in  reactor  operator  Ucense 
proceedings,  but  deemed  it  necessary  or 
desirable  tiiat  the  amendments 
explicitly  grant  appUcants  and  licensees 
access  to  formal  adjudication  upon  a 
showing  of  good  cause  or  special 
circumstances.  NUMARC  affirmed  the 
rationale  for  the  proposed  amendments, 
but  nonethless  deemed  desirable  the 
application  of  subpart  G  to  hearings 
concerning  the  denial  of  an  initial  or 
renewal  application.  These  commenters 
also  suggested  certain  changes  in 
provisions  of  the  existing,  informal 
adjudicatory  rules  under  subpart  L 
insofar  as  they  would  apply  to  reactoi 
operator  licensing  proceedings.  One 
utility  found  the  NRCs  Statement  of 
Consideration  inadequate  and  urged 
renotice  either  justifying  the 
amendments  more  clearly  or  fHvposing 
adoption  of  formal  procedures  for  all 
operator  license  proceedings.  Two  other 
commenters,  a  senior  reactor  operator 
and  the  law  firm  representing  TOOS, 
opposed  the  amendments  as  contrary  to 
the  due  process  rights  of  licensed 
reactor  operators.  One  utility  wholly 
endorsed  the  proposed  amendments. 

After  considering  all  comments,  the 
Commission,  with  one  exception,  is 
issuing  the  amendments  as  proposed,  hi 
response  to  the  comments,  the 
Commission  has  explicitly  extended  to 
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the  initial  or  renewal  applicant  who  is 
issued  a  notice  of  proposed  denial  or  a 
notice  of  denial  permission  to  include  in 
his  or  her  request  for  hearing  a  request 
that  the  presiding  officer  recommend 
authorization  of  other  procedures  for  the 
proceeding.  This  request  must  include  a 
statement  of  the  special  factual 
circumstances  or  issues  supporting  other 
hearing  procedures. 

At  the  outset,  it  is  useful  to  note  some 
of  the  hi^ights  of  the  Commission's 
informal  adjudicatory  procedures. 
Within  thirty  days  after  a  presiding 
officer's  entry  of  an  order  granting  a 
request  for  a  hearing,  NRC  files  in  the 
docket  a  hearing  file  consisting  of  the 
application  and  any  relevant  NRC  report 
and  correspondence  between  the 
applicant  and  the  NRC  (10  CFR  2.1231). 
lliereafter,  the  parties  are  afforded  an 
opportunity  to  submit  written 
presentations  of  their  arguments  and 
supporting  written  evidence  (10  CFR 
2.1233(a)).  These  presentations  are  to  be 
made  under  oath  or  affirmation.  Id.  In 
addition,  the  presiding  officer  is 
empowered  to  submit  written  questions 
to  the  parties  to  be  answered  in  writing, 
id.,  and  to  issue  subpoenas  for 
attendance  and  testimony  at  hearings 
and  for  production  of  documents  or 
things  (10  CFR  2.1209(h)).  Upon 
determining  that  it  is  necessary  to  create 
an  adequate  record  for  decision,  the 
presiding  officer  may  also  allow  or 
require  oral  presentations,  including 
testimony  by  witnesses,  under  oath  and 
stenographically  recorded  (10  CFR 
2.1235  (aHb)).  The  presiding  officer 
conducts  examination  of  the  witnesses 
and  may  allow  the  parties  to  propose 
questions  for  posing  to  the  witnesses.  Id. 
Finally,  the  presiding  officer  may 
recommend  to  the  Commission  that 
procedures  other  than  the  specified 
informal  procedures  be  used  in  the 
proceeding  (10  CFR  2.1209(k)). 

A,  General  Comments 

1.  Formal  Hearings  Are  Required  for 
Licensees  If  Requested 

Two  commenters  opposed  the 
proposed  amendments  on  the  ground 
that  licensed  operators  are  entitled  to 
trial-type  hearings  under  the 
Constitutiton.  The  licensed  senior 
reactor  operator  viewed  the  proposed 
amendments  as  both  permitting  the 
revocation  of  a  license  for  any  reason  or 
whim  and  eliminating  the  right  to  a 
formal  hearing.  The  commenter 
apparently  overlooked  the  specific 
standards  in  10  CFR  part  55  under  which 
licenses  are  issued,  renewed,  modified. 


formal  adjudication  in  proceedings  that 
would  involve  revocation,  suspension, 
or  modification  of  a  license;  and  2. 
subpart  L  already  authorizes  a  presiding 
officer's  recommendation  that  the 
Commission  approve  other  procedures 
in  a  particular  proceeding  otherwise 
conducted  under  subpart  L  procedures. 

The  law  firm  representing  PROS 
argued  that  the  informal  procedures  are 
insufficient  for  actions  that  could 
deprive  an  operator  of  his  or  her 
property  interest  in  the  continued 
validity  of  the  license  or  his  or  her 
liberty  interest  in  pursuit  of  a  career  as 
reactor  operator.  PROS  would  support 
the  amendments  only  if  tiiey  were 
modified  to  make  informal  procedures 
available  as  an  option  to  an  operator  in 
lieu  of  formal  proceedings.  Another 
commenter,  NUMARC,  believed  that  the 
codification  and  use  of  informal  hearing 
procedures  for  the  granting,  renewal  or 
Ucensee-initiated  amendment  of  a 
reactor  operator  license  would  provide 
fair,  efficient,  and  effective  adjudication. 
Nonetheless,  NUMARC  suggested  that  it 
would  be  desirable  for  the  NRC  to  apply 
subpart  G  to  proceedings  concerning  the 
denial  of  an  initial  or  renewal 
application  because  of  the  significance 
of  this  denial  for  the  operator.  The 
Commission  believes  that  these 
commenters  similarly  fail  to  give 
sufficient  consideration  or  weight  to  the 
specification  of  circumstances  in  which 
formal  procedures  will  apply  and  to  the 
authorization  of  the  presiding  officer  to 
recommend  other  than  informal 
procedures  in  appropriate  cases. 
Moreover,  these  commenters  do  not 
scrutinize  closely  the  type  of  affected 
individual  interests  or  the  general  types 
of  inquiries  in  the  adverse  actions  at 
issue. 

A  party's  entitlement  to  a  hearing  is 
determined  by  the  balancing  of  three 
factors:  1.  The  private  interest  affected 
by  official  action;  2.  the  probable  value 
of  additional  or  different  procedures; 
and  3.  the  Government's  interest, 
including  the  function  involved  and  the 
fiscal  and  administrative  burdens  of 
additional  or  different  procedural 
requirements.  Mathews,  v.  Eldridge,  A2A 
U.S.  319.  335  (1976).  After  reviewing  and 
weighing  these  factors,  the  Commission 
remains  convinced  that  the  informal 
adjudicatory  procedures  set  forth  in 
subpart  L  are  appropriate  for  the  reactor 
operator  licensing  proceedings  to  be 
covered  by  this  rule.  This  conclusion 
follows  from  a  number  of  observations 
and  findings,  but  in  particular  the 
following:  1.  The  nature  of  the  interests 


procedures  for  resolution  of  the  tsrpical  • 
inquiries  in  the  proceedings  to  be  held 
imder  subpart  L;  and  4.  the  opportunity 
to  obtain  other  procedures  when  they 
are  necessary  for  a  fair  resolution  of 
critical  factual  issues. 

The  Commission  recognizes  that 
substantial  personal  interests  may  be 
affected  by  the  decision  to  grant  or  deny 
an  application  for  a  reactor  operator 
license.  However,  the  nature  of  the 
affected  interest  is  limited  by  virtue  of 
the  fact  thai  icactor  operator  Ucense 
applicants  are  subject  to  broad 
Commission  powers  to  grant  or  deny, 
and  operator  licenses  permit 
performance  of  the  licensed  functions 
only  in  a  specific  facility  (10  CFR 
55.53(b)-(c)),  where  the  licensee  of  the 
facility  has  certified  to  the  need  for  the 
position  and  requested  examination  of 
the  applicant  for  a  Ucense  (10  CFR 
55.31(a)(3)-(4)).  The  interest  at  issue  is 
also  somewhat  limited  by  the  fact  that 
reactor  operator  licenses  expire  six 
years  after  issuance  with  no  guaranteed 
right  to  renewal  (10  CFR  55.55). 
Moreover,  the  applicant  for  initial 
issuance  of  an  operator  or  senior 
operator  license  does  not  face  a 
deprivation  of  a  vested  or  existing 
position  or  status.  An  individual  seeking 
renewal  of  an  existing  license  may  feel 
that  he  or  she  has  been  deprived  of  a 
vested  or  existing  position  or  status,  but 
there  is  no  guaranteed  right  of  renewal. 
Therefore,  it  is  not  certain  that  protected 
interests  are  always  or  generally  at 
stake  in  proceedings  concerning  the 
issuance  or  renewal  of  a  part  55  license. 
However,  the  Commission  will 
nonetheless  assume  for  purposes  of 
further  discussion  that  they  are. 

The  key  question  remains  as  to 
whether  the  Commission  is  providing 
less  procedure  than  due  process  requires 
under  the  circumstances.  The 
Commission  is  providing  a  hearing.  And, 
it  is  clear  that  due  process  does  not 
require  full  trial-type  procedures  in 
every  case.  "The  fundamental 
requirement  of  due  process  is  the 
opportunity  to  be  heard  'at  a  meaningful 
time  and  in  a  meaningfull  manner.' " 
Mathews  v.  Eldridge,  424  U.S.  at  333 
(quoting  Armstrong  v.  Manzo,  380  U.S. 
545, 552  (1965)).  The  Supreme  Court  has 
repeatedly  emphasized  that  "  '[d]ue 
process,'  unlike  some  legal  rules,  is  not  a 
technical  conception  with  a  fixed 
content  unrelated  to  time,  place  and 
circumstances."  Id.  at  334  (quoting 
Cafeteria  Workers  v.  McElroy.  367  U.S. 
886,  895  (1961)).  Thus,  "  '(djue  process  is 
fiexible  and  calls  for  such  procedural 


The  nature  of  the  relevant  inquiry  is 
central  to  the  euahiation  of  the  fairness 
and  reliability  of  the  existing  procedures 
and  the  probable  value,  if  any,  of 
additional  safeguards  [Id.  at  343). 
Arguing  that  the  Commission  should 
bolster  initial  and  renewal  applicants' 
access  to  formal  adjudication,  one 
commenter  emphasized  that  the 
requirements  for  a  part  55  Hcense 
necessitate  subjective  evaluations  on 
such  issues  as  health,  and 
atjministration  of  the  written 
examination  and  operating  test  See 
Section  n-B-2-«  of  this  notice.  The 
Commission  does  believe  that  the 
tj^jical  issues  in  reactor  operator 
proceedings  for  the  granting  or  renewal 
of  licenses  are  likely  to  concern 
performance  on  a  written  examination 
or  an  operating  test.  As  set  forth  in  part 
55,  however,  these  examinations  test 
knowledge,  skills  and  abiUties 
pertaining  to  specific  technical  and 
scientific  matters  (10  CFR  55.41(b), 
55.43(b),  55.45, 55.57  and  55.59(a)).  In 
addition,  the  Commission  has  issued 
standards  for  examination  and  grading 
of  the  tests.  See  NUREG-1021.^  While 
some  parts  of  these  examinations  may 
be  less  amenable  to  "objective" 
evaluation  than  other  parts,  e.g.,  short 
answer  as  opposed  to  multiple  choice 
questions,  the  subject  matter  still  falls 
within  the  Conuoission's  special 
expertise  and  judgment.  Even  when 
substantial  factual  issues  arise 
regarding  performance  on  a  question  or 
problem  concerning  technical  or 
scientific  knowledge  or  judgment,  oral 
trial-type  presentation  may  not  be 
required.  See  KerrMcGee  Corp.  (West 
Chicago  Rate  Earths  Facility),  CIJ-.62-2, 
15  NRC  232.  259-60  (1982),  off  d  sub  nam. 
City  of  West  Chicago  v.  NRC,  701  F.2d 
632  (7th  Cir.  19B3),  and  cases  cited 
therein.  Indeed,  in  these  types  of  cases, 
the  right  to  cross-examination  may  serve 
little  or  no  purpose,  and  result  only  in 
futility  or  delay.  See  Buttrey  v.  United 
States.  690  F.2d  1170. 1182  (5th  Cir.  1982). 
The  possibiUty  or  existence  of 
professional  disagreement  over  an 
applicant's  health,  for  example,  does  not 
suffice  to  create  a  specter  of 
questionable  credibility  or  veracity.  See 
Mathews  v.  Eldridge,  *2A  U.S.  at  344. 
Moreover,  an  applicant  who  is  denied  a 
license  because  of  failure  to  pass  the 
written  examination  or  operating  test,  or 
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both,  may  reapply  two  racHidis  afier  the 
date  of  denial,  and  make  successive 
ai^Iications  at  other  intervals  thereafter 
(10  CFR  55.35).  These  opportwiittes  for 
reappHcation  in  and  of  ttiemsdves  may 
satisfy  the  purposes  of  a  hearing  if  one 
is  otherwise  required.  See  Tylers. 
Vickery,  517  F.2d  1089  (5th  CIrc.  1975). 
For  the  renewal  applicant,  the  risk  of 
error  and  the  need  for  other  procedures 
is  also  reduced  by  the  fact  that  the 
Commission  will  permit  the  Hcensed 
operator  to  take  the  NRC  requalification 
examination  three  times  before  denying 
the  renewal  application  on  the  basis  of 
the  licensee's  failure  of  the  NRC 
requalification  examination.* 

Recommendation  and  approval  of 
other  procedures  such  as  cross- 
examination  may  occur,  for  example, 
wh«e  resolution  of  substantial  factual 
issues  involving  witness  credibility,  bias 
or  veracity  is  essential  to  the 
determination  of  a  license  renewal. 
However,  the  Commission  expects  that 
the  broad  powers  of  a  presiding  officer 
in  subpart  L  proceedings  will  permit  fair, 
correct  and  efficient  decision-making  in 
typical  reactor  operator  licensing 
proceedings.  In  any  event,  the 
Commission  need  not  provide  formal 
adjudication  for  all  hearings  requested 
by  initial  or  renewal  applicants  simply 
because  some  hypothetical  cases  not 
before  the  Commission  arguably  may 
require  the  use  of  formal  procedures. 
See  FDIC  v.  Mallen,  488  U.S.  230,  247-48 
(1988). 

The  Commission's  conclusion  that 
sul^art  L  procedures  are  sufficient  for 
proceedings  concerning  the  granting  and 
renewal  of  reactor  operator  licenses  is 
not  altered  by  the  emphasis  of  one 
commenter,  the  law  firm  representing 
five  utilities,  on  the  rarity  of  hearings 
concerning  part  55  Hcenses  and  the 
relatively  smaller  volume  of  part  55 
licenses  as  compared  to  material 
licenses.  Despite  the  history  of  a  smaU 
number  of  reactor  operator  licensing 
hearings,  reduced  cost  and  delay  while 
maintaining  fair  procedures  should 
remain  important  objectives  for  both  the 
Commission  and  the  parties.  In  additicm, 
the  cost  of  one  or  more  formal  hearings 
in  reactor  operator  licensing  cases  could 
in  fact  provide  substantial.  In  each 
formal  proceeding,  a  three-member 
licensing  board  or  an  administrative  law 
judge  must  be  appointed,  and  with  that 
would  also  generally  follow  the  costs  of 
formal  discovery,  prefiled  testimony  and 
a  trial-type  hearing  with  oral  testimony 
of  the  witnesses  and  cross-examination. 
For  instance,  real  costs  associated  with 
formal,  trial-type  adjudications  arise 


from  needs  for  court  reporters, 
transcripts,  rent  for  hearing  facilities.* 
and  travel  expenses  for  necessary 
agency  personnel.  Moreover,  the 
commenter  conceded  that  it  is  difficult 
to  generalize  from  the  figures, 
considering  die  (act  that  the 
Commission  did  issue  798  part  55 
Kcenses  and  processed  1,750  renewals 
during  1987. 

2.  Differences  Between  Challenges  to 
Proposed  Enforcement  Action  and 
Challenges  to  the  Denial  of  the  (Wanting 
or  Renewal  of  a  License 

One  commenting  utility  requested 
further  justification  of  the  Commission's 
decision  to  grant  formal  hearings  in 
proceedings  resulting  from  proposed 
enforcement  action,  but  informal 
hearings  in  proceedings  concerning  the 
denial  of  the  issuance  at  renewal  of  a 
license.  It  has  been  a  long-standing 
Commission  pcdicy  to  provide  (he 
opportunity  for  formal  adjudication 
regarding  die  Commission's  enforcemenl 
actions  affecting  licenses.  This  should 
not  come  as  a  surprise  in  light  of  the 
severity  aiui  potential  stigma  of 
Commission-initiated  action  for 
revocation  or  stispension  of  a  license,  or 
a  civil  penalty,  as  well  as  the  pnquiety 
of  formal  procedures  for  adjudication  of 
such  underlying  issues  as  a  material 
false  statement  and  willful  violation  of  a 
rule  or  regulation  (see  10  CFR  55.61).  As 
noted  above,  the  Commission  does  not 
contemplate  that  the  typical  grounds  of 
denial  of  an  initial  or  renewal 
application  will  generally  involve  these 
types  of  issues. 

B.  Comments  Relating  to  Specific 
Provisions  of  Subpart  L 

1.  Proposed  (  2.1201 — Scope  of  Subpart 

The  law  firm  representing  TOOS 
declared  that  it  was  not  possible  to 
discern  the  circumstances  to  which  the 
proposed  rule  would  and  would  not 
apply.  In  particular,  this  commenter  felt 
that  proposed  S  2.1201(b)  was  extremely 
vague.  Other  commenters  did  not  appear 
to  have  this  difficulty.  The  Commission 
sees  no  need  for  any  change  in  the 
proposed  amendments,  but  will  explain 
briefly  the  apphcatlon  of  the 
amendments.  Section  2.1201(a)  clearly 
provides  that  the  rules  of  subpart  L  will 
govern  procedures  in  an  adjudicaticm 
initiated  by  a  request  for  a  hearing  in  a 
proceeding  for  the  granting,  renewal,  or 
license-initiated  amendment  of  an 


'  Porcuant  to  NRC  policy,  tha  trial-lewl 
proceediofis  conduciad  in  formal  rabpart  G 
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operator  or  senior  operator  license.  On 
tlie  other  hand,  the  proposed 
amendment  of  i  2.1201(b)  provides  that 
the  formal  procedures  of  subpart  G  will 
govern  an  adjudication  regarding  an 
operator  or  senior  operator  license  that 
arises  from  a  request  for  hearing  under 
subpart  B  of  10  CFR  part  2  on  an  order 
to  show  cause,  an  oider  for  modification 
of  license,  or  a  dvil  penalty.  An  order  to 
show  cause  under  subpart  B  is  the 
mechanism  by  which  the  Commission 
would  generaUy  act  to  revoke  or 
suspend  a  license.  Thus,  the 
Commission  contemplates  that  the 
formal  procedures  of  subpart  G  will 
govern  proceedings  to  revoke  or 
suspend  an  operator  or  senior  operator 
license  subject  to  part  55.  The  proposed 
amendment  of  S  2.1201(b)  also  would 
make  the  formal  procedures  set  forth  in 
subpart  G  applicable  to  an  adjudication 
initiated  by  a  notice  of  hearing  issued 
under  §  2.104,  or  a  notice  of  proposed 
action  under  §  2.105.  The  Commission's 
construction  of  S§  2.104  and  2.105  is  set 
forth  in  West  Chicago.  15  NRC  at  244- 
46.  Application  of  these  provisions  to 
reactor  operator  licensing  under  part  55 
would  arise  if  the  Commission 
determined  that  the  public  interest 
required  a  formal  hearing  on  a  particular 
application  for,  or  amendment  to,  a 
reactor  operator  or  senior  operator 
license.  Of  course,  this  rulemaking 
record  indicates  that  the  Commission 
does  not  expect  that  it  will  be  making 
the  requisite  determinations  under 
§S  2.104  and  2.105  with  regard  to  reactor 
operator  licensing  proceedings. 

2.  Existing  {  2.1205— Request  for  a 
Hearing:  Petition  for  Leave  To  Intervene 

a.  Requests  for  formal  adjudication. 
One  utility  and  the  law  firm 
representing  five  utilities  urged  that  the 
Commission  add  a  provision  that 
explicitiy  permits  an  operator  to  request 
formal  adjudication  upon  a  showing  of 
good  cause  or  special  circumstances. 
The  latter  commenter  recommended 
specifically  an  amendment  of  existing 
i  2.1205(b)  so  as  to  provide  explicitly  to 
the  part  55  license  applicant  "who  is 
issued  a  notice  of  proposed  denial  or  a 
notice  of  denial"  the  opportunity  to 
include  in  his  or  her  request  for  hearing 
a  specific  request  for  formal 
adjudiqation.  The  amendment  would 
require  that  the  applicant  include  with 
the  request  an  explanation  of  the 
circumstances  requiring  such  formal 
procedures  as  discovery  and  cross- 
exammation  of  witnesses.  This 
commenter  conceded  that  the 
procedures  in  subpart  L  are  generally 
appropriate  for  hearings  on  part  55 
hcenses,  but  analyzed  the  balancing 
factors  for  determining  administrative 


due  process  as  warranting  trial-type 
proceedings  in  many  cases,  particularly 
for  renewal  applicants.  The  Commission 
has  responded  to  many  of  this 
commenter's  views  on  due  process  in 
section  n-A-l,  above.  While  the 
Commission  differs  with  some  of  the 
commenter's  views  on  the 
circumstances  which  are  likely  to 
warrant  use  of  other  procedures,  explicit 
authorization  of  an  early  vehicle  for  the 
applicant's  identification  of  case- 
specific  needs  for  other  procedures  is 
desirable.  Thus,  the  final  rule  amends 
§  2.1205(b)  so  as  to  authorize  the 
applicant  to  request,  within  the  request 
for  a  hearing,  "that  the  presiding  officer 
recommend  to  the  Commission  that 
procedures  other  than  those  authorized 
under  this  subpart  be  used  in  the 
proceeding,  provided  that  the  applicant 
identifies  the  special  factual 
circumstances  or  issues  which  support 
the  use  of  other  procedures." 

Under  S  2.1209.  the  presiding  officer 
already  "has  the  duty  to  conduct  a  fair ' 
and  impartial  hearing  according  to  law" 
and  "has  all  power  necessary  to  those 
ends,  including  the  power  to  *  *  * 
(d)ispose  of  procedural  requests  or 
similar  matters."  Nothing  in  subpart  L 
expressly  prohibits  the  applicant  who  is 
subject  to  subpart  L  procedures  bom 
asking  the  request  for  hearing,  or 
separately,  that  the  presiding  officer 
exercise  the  power  to  "(r)ecommend  to 
the  Commission  that  procedures  other 
than  those  authorized  under  (subpart  L) 
be  used  in  (the)  proceeding"  (See  10  CFR 
2.1209(k)).  Nonetheless,  explicit 
recognition  of  an  opportunity  under 
subpart  L  for  applicants  to  request  other 
procedures  within  their  request  for 
hearing  clarifies  the  procedural  scheme 
and  thereby  enhances  the  applicant's 
access  to  other  procedures  where 
appropriate.  The  Commission  is  not 
altering,  however,  the  necessity  of  the 
Commission's  authorization  of  the  use  of 
other  procedures.  Thus,  the  new 
provision  only  authorizes  the  applicant 
to  request  that  the  presiding  officer 
make  the  necessary  recommendation  to 
the  Commission. 

b.  Standing  for  intervention.  One 
utility  urged  the  specification  of  a  strict 
test  for  standing  for  intervention  in 
operator  license  proceedings. 
Specifically,  the  commenter  suggested 
that  persons  other  than  the  operator 
licensee  or  applicant  be  required  to 
demonstrate  that  it  will  present 
evidence  that  would  materially  alter  the 
outcome  of  the  NRC  hearing  decision. 
NUMARC  also  recommended  a 
clarification  that  the  threshold  of 
standing  for  intervention  in  reactor 
operator  licensing  adjudications,  under 


either  subpart  L  or  subpart  G,  will  be 
very  high.  The  Commission  shares  the 
concern  that  intervention  not  be 
indiscriminate,  such  as  for  the  purpose 
of  creating  unnecessary  delay.  However, 
the  Commission  believes  that  the 
existing  procedures  and  judicial 
standards  for  standing  will  provide  fair 
and  sufficient  scrutiny  of  petitions  for 
intervention  (See  10  CFR  2.1205).  Under 
subpart  L,  for  example,  the  petitioner  for 
intervention  must  show  how  its  interests 
will  be  affected  by  the  proceeding  and 
identify  the  concerns  of  the  petitioner 
(10  CFR  2.1205  (d),  (j)).  The  presiding 
officer  must  determine  that  the  specified 
areas  of  concern  are  germane  to  the 
subject  matter  of  the  proceeding,  and 
that  the  petition  is  timely  §nd  meets  the 
judicial  standards  for  standing  (10  CFR 
2.1205  (g),  (j)(3)).  Indiscriminate 
intervention  is,  in  fact  likely  to  be 
difficult  under  the  present  standards 
inasmuch  as  the  proceedings  will 
generally  focus  on  issues  peculiar  to  the 
applicant's  or  operator's  qualifications 
for  the  position. 

In  promulgating  subpart  L,  the 
Commission  indicated  that  the  "distance 
standard"  established  by  NRC  case  law 
for  standing  in  nuclear  reactor  licensing 
proceedings,  whereby  persons  residing 
within  about  fifty  miles  of  a  facility 
generally  are  considered  to  have 
standing,  was  not  applicable  to  material 
Ucensing  proceedings  (February  28, 1989; 
54  FR  at  8272).  The  Commission  will 
take  this  opportunity  to  clarify  that  the 
"distance  standard"  is  not  automatically 
applicable  to  reactor  operator  license 
proceedings.  The  standing  of  a  petitioner 
in  each  case  should  be  determined  upon 
the  basis  of  the  circumstances  of  that 
case  as  they  relate  to  the  factors  set 
fortii  in  §  2.1205(g). 

c.  Appeal  of  the  denial  of  a  request  for 
hearing.  Section  2.1205(n)  of  subpart  L 
currentiy  permits  appeal  of  an  order 
denying  a  request  for  a  hearing  (or 
petition  for  intervention)  in  its  entirety 
within  ten  days  of  the  service  of  the 
order.  The  law  firm  representing  five 
utilities  requested  that  the  Commission 
amend  existing  9  2.1205(n)  so  as  to 
permit  an  immediate  appeal  of  a 
presiding  officer's  denial  of  a  request  for 
a  formal  hearing.  As  discussed  below, 
this  commenter  also  recommended  that 
the  Commission  give  the  presiding 
officer  the  power  to  grant  a  request  for  a 
formal  hearing.  The  Commission 
declines  to  adopt  this  recommendation 
for  the  following  reasons.  The  existing 
procedure  for  an  immediate  appeal  is 
premised  upon  the  denial  of  any  hearing 
as  a  final  bar  to  adjudication.  "This  is  a 
far  different  circumstance  for  appeal 
than  a  mere  denial  of  a  request  to  use 


formal  procedures  for  a  hearing  that  is 
in  fact  granted.  Indeed,  completion  of 
the  informal  adjudication  may  resolve 
the  requestor's  concerns.  Additionally, 
the  Commission  sees  no  reason  to  carve 
out  for  reactor  operator  hearing 
questions  a  special  exception  to  its 
existing  procedures  on  interlocutory 
appeal  and  review. 

3.  Existing  S  2.1209— Presiding  Officer's 
Powers 

The  law  firm  representing  five  utilities 
recommended  that  the  Commission 
amend  existing  5  2.1209(k)  so  as  to 
authorize  the  presiding  officer  in  a  part 
55  hearing  to  grant  a  request  to  use  other 
adjudicatory  procediu-es.  Currently,  the 
presiding  officer's  power  under 
§  2.1209(k)  is  limited  to  a 
recommendation  that  the  Commission 
authorize  the  use  of  other  procedures  for 
a  particular  proceeding.  The 
recommended  change  might  slightly 
expedite  decisionmaking  on  a  request 
for  more  formal  adjudication.  However, 
the  Commission  believes  that  the  small 
potential  benefits  of  the  change  are 
outweighed  by  the  benefits  of  its 
retention  of  the  ultimate  determination. 
For  instance,  a  decision  by  the 
Commission  serves  the  interests  of 
uniformity  of  decisionmaking,  full 
consideration  of  the  potential 
commitment  of  costs  and  resources,  and 
administrative  finally. 

This  commenter  also  recommended 
amendment  of  S  2.1209  so  as  to 
authorize  the  presiding  officer  to 
entertain  a  specific  request  for  a  formal 
adjudication  or  for  certain  formal 
procedures  in  the  course  of  the  hearing 
if  the  need  for  these  types  of  procedures 
becomes  apparent.  A  presiding  officer, 
however,  already  has  authority  to 
entertain  these  types  of  requests  during 
the  course  of  an  informal  hearing. 
Nothing  in  subpart  L  prohibits  any  party 
from  presenting  this  type  of  motion  to 
the  presiding  officer  during  an  informal 
proceeding  (See  10  CFR  2.1237). 
Moreover,  the  Commission  need  not  and 
probably  could  not  specify  all  or  even 
most  types  of  procedural  motions  and 
supporting  circimistances  that  could  be 
presented  during  the  course  of  an 
informal  hearing. 

4.  Existing  i  2.1211 — Nonparty 
Participation 

NUMARC  expressed  concern  about 
the  application  of  §  2.1211  of  subpart  L, 
which  provides  for  participation  in  a 
hearing  by  a  person  not  admitted  as  a 
party,  including  a  representative  of  an 
interested  State,  county,  municipality  or 
agency  thereof  Section  2.715  of  subpart 
G  contains  similar  provisions.  The 
commenter  recommends  that  the 


Commission  clarify  that  nonparties 
should  not  be  able  to  use  individual 
operator  license  proceedings  to  address 
an  issue  other  than  an  issue  that  is  the 
subject  of  the  hearing.  The  Commission 
notes  that  $  2.1211  already  states  that 
"(t)he  presiding  officer  may  permit  a 
person  who  is  not  a  party  to  make  a 
limited  appearance  in  order  to  state  his 
or  her  views  on  the  issues"  (10  CFR 
2.1211(a)  (emphasis  added)).  The  rule 
also  requires  that  the  request  for 
governmental  participation  "state  with 
reasonable  specificity  the  requestor's 
areas  of  concern  about  the  licensing 
activity  that  is  the  subject  matter  of  the 
proceeding"  (10  CFR  2.1211(b)  (emphasis 
added)),  ^though  the  nonparty 
participant  may  not  be  required  to  take 
a  position  on  the  issues,  the  views  to  be 
expressed  must  relate  to  the  issues  that 
are  properly  subject  to  challenge  in  this 
type  of  proceeding.  As  with  the 
consideration  of  a  petition  for 
intervention,  the  presiding  officer  may 
determine  that  the  views  to  be 
expressed  are  not  germane  to  the 
proceeding  and  therefore  may  deny  the 
request  for  nonparty  participation.  For 
these  reasons,  the  Commission  sees  no 
need  for  other  clarification  of  the  limits 
on  nonparty  participation. 

Environmental  Impact:  Categorical' 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U. B.C.  3501  etseq.). 

Regulatory  Analysis 

The  Atomic  Energy  Act  affords 
interested  persons  the  right  to  a  hearing 
regarding  a  reactor  operator  licensing 
proceeding.  As  the  Commission 
previously  indicated  in  its  decision  in 
West  Chicago,  15  NRC  at  241,  the  use  of 
informal  procedures  generally  involves 
less  cost  and  delay  for  the  parties  and 
the  Commission  than  the  use  of  formal, 
trial-type  procedures,  the  principal  other 
procedural  alternative.  Also,  procedures 
must  be  in  place  to  allow  for  the  orderly 
conduct  of  those  adjudications. 
Codifying  the  informal  hearing 
procedures  for  operator  licensing 
proceedings  is  preferable  to  the  present 
practice  of  establishing  the  procedures 
to  be  followed  on  a  case-by-case  basis. 


By  codifying  the  procedures,  the 
Conunission  will  avoid  the  expenditure 
of  time  and  resources  necessary  to 
prepare  the  individual  orders  that 
previously  have  been  used  to  designate 
those  procedures.  This  final  rule  is  the 
preferred  alternative  and  the  cost 
entailed  in  its  promulgation  and 
application  is  necessary  and 
appropriate.  The  foregoing  discussion 
constitutes  the  regulatory  analysis  for 
this  final  rule. 

Regulatory  Flexibilify  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the  NRC 
hereby  certifies  that  this  final  rule  does 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Many  operator  license 
applicants  or  operator  licensees  fall 
within  the  definition  of  small  businesses 
found  in  section  34  of  the  Small  Business 
Act,  15  U.S.C.  632,  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121,  or 
the  NRC's  size  standards  published 
December  9, 1985  (50  FR  50241).  The 
final  rule  should  reduce  the  litigation 
cost  burden  upon  applicants  or  licensees 
because  of  the  informal  nature  of  the 
hearing,  although  submission  of  filings 
and  documentary  information  detailing 
contested  legal  and  factual  issues  is  still 
required.  Cost  reduction  in  comparison 
to  the  cost  of  participating  in  a  formal 
adjudicatory  hearing  can  be  anticipated, 
although  it  cannot  be  estimated  with 
certainfy  whether  that  reduction  as  a 
whole  will  be  significant.  It  is  clear  that 
use  of  informal  hearing  procedures 
should  not  increase  the  burdens  of  a 
hearing  upon  an  applicant  or  licensee. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore, 
that  a  backfit  analysis  is  not  required 
because  these  amendments  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  SubjecU  in  10  CFR  Fart  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
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PS  amended,  and  S  U.S.C  552  and  553. 
the  NRC  U  adopting  ^e  following 
amendments  to  10  (TR  part  2: 

PART  2--AULES  OF  PRACTICE  FOR 
DOyESnC  UCEMSING  PROCEEDINGS 

1.  The  authori^  citation  for  part  2 
continues  to  read  as  follows: 

AHtkHily:  Sees.  161, 181. 68  Stat  94a  9S3. 
at  uDMided  (42  U.S.C  2201. 2231):  sec.  191.  as 
amended.  Pnb.  L  87-615, 78  Stat.  409  (42 
U.S.C  2241);  sec.  201.  88  Stat.  1242,  as 
amended  (42  US.C.  5841):  S  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  S3, 62, 
63.  81, 103.  '^04.  lOS.  88  Stat.  93a  932,  933,  935. 
836. 837  488,  as  amended  (42  U.S.C.  2073. 
208?  ^098. 2111. 2133.  2134.  2135):  sec  114(f). 
P-  ju  L  99^-425. 96  Stat.  2213.  as  amended  42 
J.S.C  10134(1)):  aec  102.  Pub.  L  9l-19a  83 
Stat.  853,  as  amended  (42  U.S.C  4332);  sec 
301,  88  Stat  1248  (42  U.S.C.  5871).  Sections 
2.102,  2.103,  2.104,  2.105,  2.721  also  issued 
under  sees.  102. 103, 104, 106, 183. 189, 88  Stat 
936. 937.  «38, 954. 955.  as  amended  (42  U.S.C 
2132.  2133. 2134.  Z13S.  2233.  2239).  Section 
2.105  also  issned  nnder  Pub.  L  97-415. 96 
Stat  2073  (42  U&C  2239).  Sections  2J0O- 
2J0e  also  issued  under  sees.  186, 234. 68  Slat 
955, 83  Stat  444.  as  amended  (42  U.S.C  2236. 
2282):  sec  206l  88  SUt  1246  (42  U.S.C.  5846). 
Sections  2.800-2.806  also  issued  under  sec 
102.  Pub.  L  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C  4332).  Sections  2.7D0B,  2.719  also 
issued  under  5  USJC  554.  Sections  2.754. 
2.7aa  t.770, 2780  also  issued  under  5  U.S.C 
557.  Section  2.784  and  Table  lA  of  Appendix 
C  also  issued  under  sees.  135. 141.  Pub.  L  97- 
425. 96  SUt  2232.  2241  (42  U.S.C.  10155. 
10161).  Section  2.790  also  issued  under  sec 
103, 68  Stat  936.  as  amended  (42  U.S.C  2133) 
and  5  U.S.C  552.  Sections  Z.800  and  2  J06  also 
issued  under  5  U.S.C  553.  Section  2.8GB  also 
issued  under  5  USXl  553  and  sec  2a  Pnb.  L 
85-2S6,  71  Stat  579.  as  amended  (42  UJ&C 
2039).  Subpart  K  also  issued  under  sec  18a 
68  Stat  055  (42  U.S.C  2230):  sec  134.  Pnb.  L 
97-42S.  96  SUt  2230  (42  U.S.C  10154). 
Subpart  L  also  issued  under  sec  189, 08  SUt 
955  (42  U.S.C  2239).  Appendix  A  also  issued 
under  sec  a  Pub.  L  91-580. 84  Stat.  1473  (42 
U.S.C  2135).  Appendix  B  also  issued  under 
sec  la  Pub.  L  90-24a  99  Stat.  1842  (42  U.S.C 

2021b.  etseq.). 

2.  The  heading  of  subpart  L  of  part  2  is 
revised  to  read  as  follows: 


Procadurw  for  Ai^udicatlona  In 
Materials  and  Operator  Ucanaing 
Proceedlnga 

•       *       •       *       • 

3.  Section  2.1201  is  revised  to  read  as 
follows: 

{2.1201    Scop*  of  subpart 

(a)  The  general  rules  of  this  subpart 
govern  procedure  in  any  adjudication 
initiated  by  a  request  for  a  hearing  in  a 
proceeding  for — 

(1)  Tlie  grant,  transfer,  renewal,  or 
licensee-initiated  amendment  of  a 
materials  license  sobject  to  parts  3a  32 


throu^  35.  39. 40.  or  70  of  this  chapter 

or 

(2)  The  grant  renewal  or  licensee- 
initiated  amendment  <A  an  operator  or 
senior  operator  license  subject  to  part  55 
of  this  chapter. 

(b)  Any  adjadication  regarding  a 
materials  Hcense  subject  to  parts  30, 32 
through  35.  30.  4a  or  7a  or  an  operator 
or  senior  operator  license  subject  to  part 
55  that  is  initiated  by  a  notice  of  hearing 
issued  under  i  2.104,  a  notice  of 
proposed  action  iinder  {  2.105.  or  a 
request  for  hearing  under  subpart  B  of  10 
CFR  part  2  on  an  order  to  show  cause, 
an  order  for  modification  of  license,  or  a 
dvil  penalty,  is  to  be  conducted  in 
accordance  with  the  procedures  set 
fordi  in  subpart  G  to  10  CFR  part  2. 

4.  In  9  2.1205,  paragraph  (b)  is  revised 
to  read  as  follows: 


§2.1205   BaquaatforahsarlnK 
tor  laav  to  Intarvsna. 


(b)  An  applicant  for  a  license,  a 
license  amendment,  a  license  transfer, 
or  a  license  renewal  who  is  issued  a 
notice  of  proposed  denial  or  a  notice  of 
denial  and  who  desires  a  heariiig  shall 
file  the  request  for  the  hearing  within 
the  time  specified  in  i  2.103  in  all  cases. 
An  applicant  may  include  in  the  request 
for  hearing  a  request  that  the  presiding 
officer  recommend  to  the  Commission 
that  procedures  other  than  those 
audrarized  under  this  subpart  be  used  in 
the  proceeding,  provided  that  the 
applicant  identifies  the  special  factual 
circumstances  or  issues  which  support 
the  use  of  other  procedures. 
•        •        •        •        * 

Dated  at  Rockville.  MD.  this  31st  day  of 
August  1990. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  ChiOc. 
Secretary  of  the  Commisskm. 
(FR  Doc.  90-21081  Filed  9-6-60:  &4S  am] 
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INTER-AIIERICAN  FOUNDATION 

22  CFR  Part  1001 

Employee  ReaponaibiRties  and 
Conduct 

AQCNCV:  Inter-American  Foundation. 
ACTKM:  Fmal  rule. 


r  This  final  rule  amends  and 
cla/ifies  the  biter- American 
Foundation's  Employee  Responsibilities 
and  Conduct  Tlw  Inter-American 
Foundation  is  taking  this  action  so  that 
employees  of  the  Foundation  will  have  a 
clear  understanding  of  their 
responsibilities  ivi^  respect  to  federal 


ethics  laws  and  regtdations.  The  Inter- 
American  Foundation  has  determined 
that  pubtication  of  these  regulations  in 
the  Code  of  Federal  Regulations  is 
necessary  for  the  effective  discharge  of 
its  functions  and  activities.  The  intended 
result  of  this  action  is  to  avoid  employee 
conflicts  of  interest  and  to  assure 
impartiality  on  the  part  of  employees. 
EFFECTIVE  DATE:  October  9. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adolfo  A.  Franco.  703-841-^3894. 
SUPPLBSENTARV  iNKNOMATION:  The 
Inter-American  Foundation  is  revising 
its  current  Employee  Responsibilities 
and  Conduct  regulations  to  conftmn 
with  the  requirements  of  E.0. 11222  (3 
CFR  1964-1965  Comp..  5  CFR  735.104); 
Tide  18.  U.S.C.  203,  205,  207,  208,  209. 
and  title  n  of  the  Ethics  in  Government 
Act  of  1978,  as  amended  (Pub.  L  96-19 
and  96-28).  The  intended  result  of  this 
action  is  to  avoid  employee  conflicts  of 
interest  and  to  assure  impartiality  on  the 
part  of  employees  by  doing  the 
following: 

1.  Clarifying  existing  regulations 
regarding  die  standards  of  conduct 
required  of  Government  employees  and 
special  Government  employees 
associated  with  Foundation  contractors 
or  potential  contractors. 

2.  Establishing  regulations  to  guide 
employees  in  determining  whether  it  is 
permissible  for  them  to  participate  in 
conferences  or  accept  speaking 
engagements. 

3.  Establishing  regulations  which 
specifically  prohibit  certain  economic 
and  fmanci^  activities  of  employees 
abroad. 

4.  Establishing  regulations  prohibiting 
discrimination  by  any  employee  of  the 
Foundation  against  any  other  employee 
or  applicant  due  to  race,  political 
affiliation,  or  religious  belief. 

5.  Establishing  regulations  modifying 
and  enlarging  the  number  of  employees 
required  to  submit  Executive  Personnel 
Financial  Disclosure  Reports. 

6.  Establishing  regulations  requiring 
the  President  or  his  or  her  designee  to 
follow  the  administrative  enforcement 
procedures  set  forth  in  5  CFR  737.27  in 
the  event  that  the  Foundation  receives 
information  that  there  has  been  a 
possible  violation  of  restirictions  against 
post-employment  activities  contained  in 
section  207  (a),  (b).  or  (c)  of  tide  1& 
United  States  Code. 

The  rule  is  patterned  after  similar 
ethics  regulations  adopted  by  other 
federal  agencies  following  enactment  of 
the  Ethics  in  Government  Act  in  ig7& 
The  rule  is  patt^ned  most  closely  after 
the  rule  implemented  in  1966  by  the 
African  Development  Foundation  (ADF). 


The  ADF  is  an  independent  federal 
agency  whose  mandate  and  program 
objectives  are  similar  to  those  of  the 
.Inter-American  Foundation, 

The  penalties  prescribed  by  the  rule 
are  those  provided  for  in  the  applicable 
laws,  regulations,  and  executive  orders 
cited  herein. 

A  proposed  rule  was  published  in  the 
October  8, 1987,  Federal  Register  (52  FR 
37626),  allowing  interested  persons  until 
November  9, 1987,  to  file  written 
comments.  Because  no  comments  were 
received,  no  changes  were  made  to  the 
final  rule.      1 1 

Regulatory  flexibility  Act  of  1960 

Because  the  regulations  do  not 
contain  substantive  new  material  it  is 
certified  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

Executive  Older  12291 

The  Inter-American  Foundation  has 
determined  that  this  rule  is  not  a  major 
rule  for  purposes  of  E,0, 12291  because 
it  is  not  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

Paperwori(  Reduction  Act 

This  rule  imposes  no  obligatory 
information  requirements  on  the  general 
public. 

List  of  Subjecto  in  22  CFR  Part  1001 

Conflicts  of  interest 

For  the  reasons  set  out  in  the 

preamble,  22  CFR  part  1001  is  amended 

as  set  forth  below. 

PART  lOOI^AMENDEO] 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  SO.  11222.  3  CFR  1964-1965 
Comp.:  5  CFR  785.104;  22  U.S.C.  290f  (e)(ll). 

2,  Part  1001  is  amended  by 
redesignating  the  sections  show  in  the 
following  table.  For  the  convenience  of 
the  reader  the  new  table  of  contents  for 
part  1001  is  set  out  below: 

Subpart  A— Qaneral  Provisions 

Old  Section  New  Section 


1001.735-1 
1001.735-2 


1001.1 
1001.2 


8ut>part  B— Standards  of  Conduct 


Old 
1001.735-10 
1001.735-11 
1001.735-12 
1001.735-13 
lOm.735-14 
lOOT. 735-15 
1001.735-16 
1001.735-17 
1001.735-18 


Section 


New  Section 
lOOlJ 
10OT.4 
1001.5 
1001.7 
1001.8 
1001.B 
1001.10 
1001.11 
1001.12 


1001.735-19 

1001.17 

Subpart  C—Procadures 

Old  Section 

New  Section 

1001.735-20 

1001.18 

1001.735-21 

1001.1S 

1001.735-22 

1001.21 

1001.735-23 

■    1001.22 

1001.735-24 

1001.23 

1001.735-25 

1001.24 

1001.735-26 

1001.25 

1001.735-27 

1001.26 

1001.735-28 

1001.27 

1001.735-29 

1001.28 

1001.735-30 

1001.30 

1001.735-31 

1001.31 

Table  of  ContenU 

Suiipart  A— Oenerai  Proviaiona 

1001.1    Purpose. 

1001.2    Definitions. 

Subpart  B— Standards  of  Conduct 

1001.3  General. 

1001.4  Statutes,  rules,  and  regulations 
governing  conduct  of  employees. 

1001.5  Outside  employment  and  other 
activities. 

1001.8    Speeches  and  participation  in 
conferences. 

1001.7  Gifts,  entertainment  and  favors. 

1001.8  Financial  interests. 

1001.9  Use  of  Government  property. 

1001.10  Misuse  of  information. 

1001.11  Indebtedness. 

1001.12  Gambling,  betting  and  lotteries. 

1001.13  Association  with  potential 
contractor  prior  to,  employment 

1001.14  Association  with  Foundation 
contractor,  potential  contractor,  grantee, 
or  potential  grantee  while  an  employee. 

1001.15  Economic  and  financial  activities  of 
employees  abroad. 

1001.16  Discrimination. 

1001.17  General  conduct  prejudicial  to  the 
Government. 

Sut>part  C— Procedures 

1001.18  Responsibility  of  employees. 

1001.19  Sources  of  information  and  advice. 

1001.20  Executive  personnel  financial 
disclosure. 

1001.21  Confidential  statements  of 
employment  and  financial  interesU. 

1001.22  Employees  not  required  to  submit 
statements. 

1001.23  Employee's  complaint  on  filing 
requirement 

1001.24  Time  and  place  of  submission  and 
forms. 

1001.25  Information  required. 

1001.26  Supplementary  statements. 

1001.27  Review  of  statemenU  and 
determination  to  conflicU  of  interest. 

1001.28  Penalties  for  violation. 

1001.29  Administrative  enforcement 
proceedings. 

1001.30  Confidentiality  of  employees' 
StatemenU. 

1001.31  Effect  of  employees'  statemenU  on 
other  requirements. 

Subpart  A— General  Provisions 

3.  Newly  designated  S  1001-2  is 
amended  by  removing  the  paragraph 
designations  and  alphabetizing  the 


defiiutions,  revising  the  definition  of 
"Counselor"  and  adding  the  definitions 
of  "is  associated  with",  "organization", 
and  "potential  contractor",  as  to  read  as 
follows: 

11001.2   Deflnmons. 


Counselor  means  the  Foundation's 
Counselor  on  Ethical  Conduct  and 
Conflicts  of  Interest  The  Counselor  for 
the  Foundation  will  be  the  General 
Counsel  of  the  Foundation.  The  Deputy 
General  Counsel  will  serve  as  Deputy 
Counselor. 
*        •        *        •        • 

Is  associated  with  as  used  in 
§S  1001.13  and  1001.14  means: 

(1)  Is  a  director  of  an  organization  or 
is  a  member  of  a  board  or  committee 
which  exercises  a  recommending  or 
supervisory  function  in  an  organization: 
or 

(2)  Serves  as  an  employee,  officer, 
owner,  trustee,  partner,  consultant  or 
paid  advisor  in  an  organization;  or 

(3)  Owns  (or  his  or  her  spouse,  minor 
child,  or  other  member  of  his  or  her 
immediate  household  owns)  individually 
or  collectively,  1  percent  or  more  of  the 
voting  shares  of  an  organization;  or 

(4)  Owns  (or  his  or  her  spouse,  minor 
child,  or  other  member  of  his  or  her 
immediate  household  owns), 
individually  or  collectively,  either 
beneficially  or  as  a  trustee,  a  direct 
financial  interest  in  an  organization 
through  stock,  stock  options,  bonds,  or 
other  securities,  or  obligations;  or 

(5)  Has  a  continuing  financial  interest 
in  an  organization,  such  as  participation 
in  or  entitlement  under  a  bona  fide 
pension  plan,  through  an  arrangement 
resulting  from  prior  employment  or 
business  or  professional  association, 
***** 

Organization  as  used  herein  includes 
profit  and  non-profit  corporations, 
associations,  partnerships,  trusts,  sole 
proprietorships,  foundations,  and 
foreign,  State  and  local  government 
units. 

Potential  contractor  means  any 
organization  or  individual  that  has 
submitted  a  proposal,  application,  or 
otherwise  indicated  in  writing  its  intent 
to  apply  for  or  seek  bom  the  Foundation 
{^specific  contract  or  other  agreement, 
including  a  grant -loan  or  loan 
guarantee. 


Subpart  B— Standards  of  Conduct 

4.  Newly  designated  S  1001.5(c)  is 
revised  to  read  as  follows: 


/  Vol  55.  No.  174  /  Fndmy.  September  7.  190Q  /  Rules  and  Reyihtiom 
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S100U   OHtaM»MVlev"**"t< 


(c)  Bmfimfma  are  eDoooraged  to 
engage  in  teaching,  lecturing,  and 
writing  that  is  not  prohibited  by  law  or 
regulations  upon  prior  •pproval  of  the 
Counselor.  However,  an  employee  shall 
not  either  for  or  witknit  coaapensatkm, 
engage  in  teaclnn^  lecturing,  or  writing 
(indodkig  teadnitg,  lecturing,  or  writing 
for  the  purpose  of  the  q>ecial 
preparation  of  a  person  or  class  of 
persons  for  an  examination  of  the  Office 
of  Personnel  Management  or  Board  of 
Examiners  for  the  Foreign  Service)  that 
depends  on  information  obtained  as  a 
result  of  Government  employment, 
except  when  that  Hrforraation  has  been 
made  availBble  to  the  general  pabbc  or 
will  be  made  available  on  reqnest.  or 
when  the  lYesidait  gives  written 
authorization  for  uae  of  nonpublic 
information  on  the  basis  that  the  use  is 
in  the  public  interest 
•       •       •       *       • 

5.  Section  1001.6  is  added  to  read: 


{letlJ 


(a)  Fees  and  expenses.  An  employee 
may  not  accept  a  fee  for  his  or  Iwr  ovm 
use  or  benefit  for  making  a  speech, 
dehvering  h  lecture,  or  participating  in  a 
discusskm  if  te  subject  is  the 
Foundation  or  Poondation  programs  or  if 
such  services  are  part  <rf  the  employee's 
official  Pemidetion  duties. 

(b)  When  a  aeeting.  discuaeion.  or 
other  gathering  to  which  para^vph  (a) 
of  this  section  refers  takes  place  at  a 
suhrtantial  distance  bom  the 
employee's  home,  he  or  she  may  accept 
sudi  reimbursement  upon  prior 
approval  of  the  Counselor,  for  the  actual 
cost  of  transportation  and  necessary 
subsistence  or  expenses,  as  is 
compatible  with  this  part  and  for  which 
no  Government  payment  or 
reimbutscmcnt  is  made.  If  an  employee 
receives  aocoranodations.  goods,  or 
services  in-kind  from  a  non-Government 
source  wMle  on  official  travel,  sudi 
items  will.be  treated  as  a  donation  to 
the  Foundation  and  an  appropriate 
reduction  will  be  made  in  per  diem  or 
other  travel  expenses  payable. 

(c)  Upon  prior  ai^roval  of  the 
Covsekir.  an  enqileyee  may  accept  fiees 
for  speecfaas.  etc  draHng  with  sabjeds 
other  ttan  Poondation  programs  when 
no  official  foods  have  been  used  in 
connection  with  his  or  her  appearance 
and  such  activities  do  not  interfere  with 
the  efficient  performance  of  his  or  her 
duties,  and  for  whidi  leave  of  absence, 
where  necessary,  is  obtained. 

(d)  Ho  employee  may  participate  for 
the  Foundation  in  a  conference  or  speak 


for  the  Foundation  before  audiences 
when  he  or  she  has  reason  to  believe 
that  any  racial,  ethnic  religious,  or 
minority  group  has  been  segregated  or 
excluded  from  the  meeting,  from  any  of 
the  facilities  or  conferences,  or  from 
membership  in  the  organization 
sponsoring  the  conference  or  meeting. 

Sioar   [Amendsd] 

6.  Newly  designated  { 10(n.7(d)  is 
amended  by  changing  the  reference 
"5  1001.735-12"  to  "5  1001.5." 

7.  Newly  designated  i  1001.10  Misuse 
of  information  is  revised  to  read  as 
follows: 

$1001.10    Misuse  of  hifonnaaen. 

(a)  For  the  purpose  of  furthering  a 
private  interest  an  employee  shafi  not 
except  as  provided  in  S  1001.S.  directly 
or  indirecdy.  use,  or  allow  the  ase  of. 
official  information  obtained  through  or 
in  connection  with  Government 
employment  which  has  not  been  made 
available  to  the  general  public. 

(b)  This  section  in  not  intended  to 
discourage  disclosure  through  proper 
channels  of  information  which  has  been 
or  should  be  made  available  to  the 
public  by  law. 

a  Section  1001.13  is  added  to  read  as 
follows: 

S  1001.13    Association  wtm  potential 
contractor  prior  to  smploymsnt 

(a)  No  employee,  or  any  person 
subiect  to  his  or  ha  supervision,  may 
participate  in  the  decision  to  award  a 
contract  to  any  organization  with  which 
that  employee  has  been  associated  in 
the  past  two  years.  When  an  employee 
becomes  aware  that  such  an 
organization  is  under  consideration  for 
or  has  apiriied  for  a  contract  with  the 
Foundation,  the  employee  shall  notify 
his  or  her  immediate  supervisor  m 
writing.  The  supervisor  shall  take 
whatever  steps  are  necessary  to  exclude 
the  emplojree  from  all  aspects  of  the 
decision-making  process  regardix^  the 
contract  or  agreement 

(b)  When  an  employee  becomes 
aware  that  an  organization  with  which 
he  or  she  has  been  associated  in  the 
past  two  years  is  under  conMderatioa 
for  or  has  applied  for  a  contract  with  the 
Foundation,  he  or  she  shall  refrain  from 
participating  in  the  decision  process. 

9.  Section  1001.14  is  added  to  read  as 
follows: 

S  1001.14    Assodstlon  wWi  FogndsMon 
conb  actor,  potonflsl  centrsctor,  gianlss  or 
potontial  Qrantss  wtils  an  smptoyes. 
(a)  No  regular  enqiloyee  may  be 
associated  financiaDy  with  any 
Foundation  cortr  actor,  potential 
contractoe.  pantee.  6t  potential  grantee. 
Any  organization  that  is  associated  with 


a  regular  em(doyee  dial!  be  suspended 
from  consderation  as  a  contractor  ot 
grantee. 

(b)  No  regular  or  special  employee, 
exo^  in  Ms  or  her  official  capadty  as  a 
Foundation  employee,  shall  partidjiate 
in  any  way  on  belmlf  of  any 
organization  in  the  preparation  or 
development  of  a  contract  or  grant 
proposal  involving  the  Foundation,  or 
represent  any  other  organization  in  a 
matter  pemfing  before  the  Foundation 
when  such  participation  or 
representation  would  result  hi  or  oeate 
the  appearance  of  the  use  of  public 
office  for  privcUe  gain.  In  such  cases,  if  a 
regular  or  special  employee  participates, 
while  an  employee  of  the  Foundation,  in 
any  aspect  of  the  development  of  a 
contract,  grant,  or  other  agreement 
proposal  on  behalf  of  an  organization,  or 
represents  another  organization  in  a 
matter  pending  before  the  Foundation, 
that  organization  shall  be  saspended 
form  consideration  for  the  contract 
grant  or  other  agreement. 

(c)  No  regular  or  special  employee 
who,  prior  to  his  or  her  employment  at 
the  Foundation,  participated  in  the 
development  of  a  contract,  grant,  or 
other  agreement  proposal  on  behalf  of 
another  organization,  shall  partidpete  in 
any  aspect  of  the  decision  process 
regarding  that  contract  grant  or  other 
agreement  or,  if  the  contract  grant  or 
other  agreement  is  awarded,  in  any 
oversi^t  or  management  capacity  in 
relation  to  that  contract  grant,  or  other 
agreement.  In  the  event  a  regular  or 
special  employee  who  participated  in 
the  development  of  the  contract  grant 
or  other  agreement  proposal  prior  to 
being  employed  at  the  Foundation  does 
participate  as  a  Foundation  employee  in 
the  decisitm  process  for  such  contract 
grant  or  other  agreement  the 
organization  shall  be  suspended  from 
consideration. 

la  Section  1001.15  is  added  to  read  as 
follows: 


91001.1S 
sdMlissof 

(a)  Foundation  employees  are 
specifically  prohibited  from  engaging  in 
the  activities  listed  below  in  any  foreign 
country: 

(1)  Speculation  in  currency  exchange; 

(2)  Transactions  at  exchange  rates 
differing  firom  local  legally  allowable 
rates,  unless  such  transactions  are  duly 
authorized  in  advance  by  the 
Foundation; 

(3)  Sales  to  unaudiorized  persons, 
whether  at  cost  or  for  profit  of  currency 
acquired  at  preferential  rates  throu^ 
diplomatic  or  ofter  restricted 
arrangements; 


(4) 'naasaoiinns  «rUch  eiawl  the  nse. 
without  oBfcid  sanction,  of  Ihe 
4i|4omattc  poach; 

(5)  Transfers  of  funds  cm  behalf  of 
Uocked  aationnls.  srotfaerwiae  in 
violation  of  U,$.  foreiga  lunds  and 
assets  control; 

.  (^  independent  and  unsanctioned 
private  transactians  which  involve  an 
employee  9a  aa  individual  in  violatioa 
of  applicable  control  tegulations  of 
forrign  govemaients; 

(7)  Acting  as  an  jntenaediary  ia  &e 
transfer  of  private  fonds  for  penons  in 
one  couitry  to  posons  in  another 
coontry.  indodiag  Hie  Umted  States;  and 

(B)  Pennttiag  ase  of  his  or  her  official 
title  m  any  pitviBte  business  transactians 
or  la  advertiseaients  for  business 
porposes. 

(b)  as.  dtixen-Foandation  employees 
on  official  travel  or  assignme^  abroad 
are  prohibited  from  engaging  in  the 
activities  listed  below: 

(1)  Transacting  or  having  an  interest 
ia  any  business  or  engaging  for  profit  m 
any  profesnon  or  undertaking  or  other 
gainfnl  eoiployneiri  ia  any  oouatiy  or 
countries  in  which  he  or  ibm  is  on 
^fidal  travel  assignment  in  his  or  her 
own  name  or  through  the  agency  of  any 
other  person; 

(2)  Investing  in  real  estate  or 
mortgages  on  properties  located  in  his  or 
her  country  of  assi^ment.  fHie 
purdiase  of  a  house  and  land  for 
personal  occapancy  is  not  considered  a 
violaHon  of  this  paragraph  (b)(2)); 

(3)  Investing  money  in  bands,  shares, 
or  stocks  of  commercial  oonoems 
headquartered  in  his  or  her  country  of 
assignment  or  conducting  a  substantial 
portion  of  business  in  such  country. 
(Such  investments,  if  made  prior  to 
knowledge  of  assignment  or  detail  to 
such  country  or  countries,  may  be 
retained  dming  such  assignment  or 
detail):  and 

(4)  Selling  or  disposiaspf  personal 
property,  including  automobiles,  at 
prices  produdng  profits  which  result 
primarily  from  import  jinvileges  derived 
fitnn  his  or  her  official  sta^  as  an 
employee  of  the  U.S.  Government. 

11.  Section  11001.16  is  added  to  read  as 
follows: 


S1001.16 

No  employee  may  make  rnqoiry 
concerning  the  race,  political  affitiation. 
or  religions  beficfis  of  any  enq)loyee  or 
applicant  in  oonnectiun  widi  any 
personnel  action,  and  may  not  practice, 
threaten,  or  promise  any  action  against 
or  in  favor  of  any  employee  or  applicant 
for  «nployment  because  of  race,  color, 
reli^on.  sex,  i^  or  national  origin,  and 


in  the  uiiHpc<ftive  service,  on  Hm  bssis 

of  politics,  marital  status,  or  physical 
handicap. 

Subpart  C—ProcMlurM 

12.  Section  1001.20  is  added  to  read: 
91001.20 


(a)  The  foHowing  employees  of  the 
Foiindation  shall  sabndt  compieled 
ExecBlive  Personnel  Finandid 
Disclosure  Reports  (SFZTS)  contaning 
information  requiied  in  acooidanoe  idtti 
5  CFR  part  2634,  subpart  C 

(1)  Within  five  days  after  transmittal 
by  the  President  to  the  Senate  of  their 
nomination,  each  member  of  the  Board 
of  Directors  of  the  Foundatioa 

(2)  Within  30  days,  after  assuming  the 
position,  any  newly  aH>ointed  emi^oyee 
of  the  Foundation  whose  position  is 
classified  at  CS-16  or  above  of  the 
General  Schedule,  or  whose  basic  rate 
of  pay  (exdttding  "step"  Increases) 
under  other  pay  schedules  is  equal  to  or 
greater  than  the  rate  for  GS-18  (Step  1). 

(3)  Within  30  days  after  designation, 
the  designated  Foundation  Counselor  on 
Ethical  Conduct  and  Conflicts  of 
Interests  and  tfte  Deputy  Counselor. 

(b)  Employees,  who  perform  the  duties 
of  a  position  or  office  described  in  this 
section  in  excess  of  sixty  days  in  any 
calendar  year,  must  submit  annual 
statements  as  of  May  15  of  eadi  year 
containing  ttie  infomration  described  in 
5  CFR  part  2634,  subpart  C. 

(c)  Executive  Personnel  Finandal 
Disclosure  Statements  filed  pursuant  to 
this  section  shaH  be  made  available  to 
the  public  in  accordance  with  the 
provisicms  of  5  CFR  2634^603. 

13.  Newly  dedgnated  1 1001.21  is 
amended  by  revising  tiie  heathng,  by 
removing  para^aph  (a),  by 
redesignating  paragraph  (b)  as 
paragraph  (a),  and  by  redesi^iating 
paragraph  (c)  as  paragn<ph  Ob),  and 
revising  it  to  read  as  folloars: 

i  1001.21    ConfldsnSsI  ststsmsnts  of 
smptoymsnt  ann  iinan^sl]ntsrsst& 


(b]  Other  emplfiyees,  induding  those 
dassified  at  G5-13  through  GS-15. 
whose  submission  si  coBfidential 
statements  of  employment  and  fiaandal 
interest  has  been  apptaved  by  the  Office 
of  Government  Ethics,  whose  duties  and 
responsibilities  require  them  to  report 
employment  and  financial  interests  in 
order  to  avoid  involvement  in  a  possible 
conflict  of  Interest  situation  and  to  carry 
out  the  purposes  of  the  law.  Executive 
Order  11222.  and  the  Foundation's 
regulations. 

14.  Newly  designated  1 1001.22  is 


amendsi  hf  wirMnt  fte  headiag.  by 
dhaa^ng  Os  rafsraBcs  *1pnr8gnpli  (b)  of 
§  1001.735-22"  to  "pm-agraph  (aj  of 
f  MOLSl"  in  parapaph  (a)  iatraductory 
text  and  by  revising  paragraph  (b)  to 
read  as  follows. 

9  1001.22   Emptoysss  not  rsqiHrsd  to 


(b)  A  confidential  statement  of 
employment  and  financial  interests  is 
not  required  by  diese  regulalioas  from 
employees  of  GS-lt  and  above  or  #ie 
Foundation's  Comselor  on  EtMcal 
Coadod  and  Confhd  of  Interests,  who 
fife  Bjcecutivc  Personnd  Financial 
Disclosure  Reports  required  by 
S  1001.2a 


91001.23   [Amended] 

15.  Newly  designated  \  1001.23  is 
amended  by  changing  the  reference 
"5  100l.735-2r  to  "1 1001.21-  and  the 
reference  "9  t001.7SS-21''  to  "f  lOOl.W.' 

16.  Newly  designated  S  lt)01.2S  is 
amended  by  changing  the  reference 
"1 1001.735-r  to  "9  lOOir*  m 
paragraph  (b),  and  by  adding  a  new 
paragraph  (e)  to  read  as  foHowr 

9  H)w1.2S   InfofMSflton  fs^irtfed. 

(e)  An  indirect  interest  such  as 
ownership  of  shares  in  a  mutual  fund, 
which  in  turn  owns  an  interest  in  other 
organizations,  unless  sudi  mutual  fund 
is  substantially  involved  in  ventiues  in 
Latin  America  or  the  Caribbean.  Such 
an  "indirecT  interest  is  hereby 
determined  pursuant  to  16  U.S.C. 
2O60>)(29  to  be  too  maote  to  affect  the 
integrity  of  employees'  services. 

17.  Newly  designated  5  1001.26  is 
amended  by  revising  paragraph  (a), 
removing  paragraph  (b),  and 
redesignating  paragraph  tc)  as 
paragn^A  (b)  to  rnd  as  fellows: 


91001.M 

(a)  Employees,  other  than  those 
occap]ring  positions  leqairipg  the  filing 
of  Executive  Personnel  Finandal 
Disdosure  statements,  who  perform  the 
duties  of  a  position  or  office  for  a  period 
in  excess  of  sixty  days  in  any  calendar 
year,  indutfing  spedal  govemnent 
employees,  must  submit  aimaal 
statements  as  of  May  15  of  each  year. 


91001.27   [Amsralsd] 
16.  Newly  designated  1 1001.27  (c)  and 
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(d)  are  amended  by  changing  the 
reference  "5  10O1.73&-29"  to  "5  1001.28" 
both  places  it  appears. 

19.  Section  1001.29  is  added  to  read  as 
follows: 

§  1001.29    AdmiiUstratN*  anforccment 
procflfldlnos. 

In  the  event  that  the  Foundation 
receives  information  that  there  has  been 
a  possible  violation  involving  the 
Foundation  of  the  restrictions  against 
post-employment  activities  contained  in 
section  207  (a),  (b).  or  (c)  of  title  18 
U.S.C.  the  President  or  his  or  her 
designee  shall  follow  the  procedures  set 
forth  in  5  CFR  2637.212  with  respect  to 
the  initiation  and  conduct  of  an 
administrative  disciplinary  hearing. 

20.  Newly  designated  §  1001.30  is 
revised  to  read  as  follows: 

$1001.30   ConfldentialRy  of  wnployeM' 
•tat«m«ntt. 

The  Foimdation  shall  hold  each 
statement  of  employment  and  financial 
interests,  and  each  supplementary 
statement,  in  confidence.  To  insure  this 
confidentiality  only  the  Counselor  and 
Deputy  Counselor  are  authorized  to 
review  and  retain  the  statements.  The 
Counselor  is  responsible  for  maintaining 
the  statements  in  confidence  and  shall 
not  allow  access  to,  or  allow 
information  to  be  disclosed  from,  a 
statement  except  to  carry  out  the 
purpose  of  this  part.  The  Foundation 
may  not  disclose  information  from  a 
statement  except  as  the  Office  of 
Personnel  Management  or  the  President 
of  the  Foundation  may  determine  for 
good  cause  shown. 

21.  Newly  designated  §  1001.31  is 
revised  to  read  as  follows: 

S  1001.31    Eftact  of  trnptoye**'  ttateincnts 
on  oltMf  rM|iiiranMfits. 

The  statements  of  employment  and 
financial  interests  and  supplementary 
statements  required  for  employees  are 
in  addition  to,  and  not  in  substitution 
for,  or  in  derogation  of,  any  similar 
requirement  imposed  by  law,  order,  or 
regulation.  The  submission  of  a 
statement  or  supplementary  statement 
by  an  employee  does  not  permit 
participation  in  a  matter  in  which  such 
participation  is  prohibited  by  law,  order, 
or  regulation. 

Adolfo  A.  Franco, 

Acting  General  Counsel.  Inter-American 
Foundation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(FRL-3822-7] 

Approval  and  Promulgation  of  Air 
-Quality  Imptementation  Plans; 
Louisiana;  Partial  Approval  of  Volatile 
Organic  Compound  Regulation 
Revisions  Specific  to  Automobile  and 
Light-duty  Truck  Surface  Coating  as 
Part  of  the  Post  1987  State 
Implementation  Plan  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM;  Final  rule. 

SUMMAftV.  This  action  approves  certain 
regulations  that  were  part  of  a  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of 
Louisiana  on  June  13, 1990.  EPA  is 
approving  today  revisions  to  LAC 
33:I1I.2123.C.6  that  clarify  the  existing 
limits  and  specify  alternative  equivalent 
emission  limitations  for  automobile  and 
light-duty  truck  surface  coating 
operations.  EPA  is  also  approving 
revisions  to  LAC  33:in.2123.D  that 
specify  additional  procedures  for 
determining  compliance  with  the 
emission  limitations. 
DATES:  This  rule  will  become  effective 
on  November  6, 1990,  unless  notice  is 
received  on  or  before  October  9, 
1990,  that  someone  wishes  to 
submit  adverse  conunents.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

addresses:  Copies  of  the  SIP  revision 
and  EPA's  evaluation  report  (Evaluation 
Report  for  Post  1987  SIP  Call 
Revisions — ^Partial  Approval  of 
Provisions  Specific  to  Automobile  and 
Light-Duty  Truck  Coating  Operations, 
July  1990)  are  available  for  public 
review  during  normal  business  hours  at 
the  following  locations: 
Louisiana  Department  of  Environmental 
Quality,  625  North  4th  Street,  8th 
Floor,  Baton  Rouge.  Louisiana  70804; 
U.S.  Environmental  Protection  Agency, 
Region  6  Office.  12th  Floor.  1445  Ross 
Avenue,  Dallas.  Texas  75202;  and 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Those  wishing  to  view  the  documents 
at  the  EPA  Region  6  office  are  requested 
to  call  the  contact  named  below  at  least 
24  hours  in  advance.  Notice  of  adverse 
comments  should  be  mailed  to  Thomas 
Diggs  at  the  Region  6  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Callan  (6T-AP),  Air  Programs 


Branch,  U.S.  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202;  telephone  (214)  655-7214  or 
FTS  255-7214. 

SUPPLEMENTARY  INFORMATION:  On  )une 
13, 1990,  Governor  Roemer  of  Louisiana 
submitted  to  EPA  a  package  of  revisions 
to  the  Louisiana  State  Implementation 
Plan  (SIP)  for  ozone.  That  package 
contained  revisions  to  LAC  33:111.111. 
and  to  the  volatile  organic  compound 
regulations  LAC  33:IU,  sections  2103. 
2105,  2107,  2109.  2111.  2113,  2117.  2119, 
2123.  and  2127.  The  package  also 
included  the  Louisiana  Inspection/ 
Maintenance  (Anti-Tampering)  program. 
In  today's  Federal  Register  notice,  EPA 
is  approving  only  two  portions  of  that 
submittal  and  is  taking  no  action  on  the 
remainder.  EPA  will,  in  a  future  Federal 
Register  r^otice,  take  action  on  the 
remainder  of  the  June  13, 1990, 
submittal. 

One  portion  being  approved  today 
deals  with  emission  limits  for 
automobile  and  light-duty  truck  primer 
surfacer  and  topcoat  operations  under 
LAC  33:III.2123.C.6.  The  other  portion 
being  approved  today,  LAC 
33:III.2123X).3.  specifies  the  methods  for 
determining  compliance  with  the 
emission  limits.  EPA  is  taking  action  on 
these  two  portions  at  this  time  pursuant 
to  an  Order  of  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana,  Shreveport  Division,  in  the 
case  of  United  States  v.  General  Motors 
Corporation,  Civil  Action  No.  CV87- 
1890S.  This  Order  requires  EPA  to 
review  and  take  action  on  the  State's 
submittal  of  certain  revisions  affecting 
the  General  Motors  Corporation 
assembly  plant  in  Shreveport  Louisiana 
within  sixty  days  of  such  submittal 

A.  Background 

Louisiana's  June  13, 1990,  submittal 
contains  revisions  to  the  ozone  SIP 
adopted  by  the  State  for  two  primary 
reasons.  The  first  reason,  responsible  for 
the  majority  of  the  revisions,  was  that 
EPA  required  Louisiana  to  make 
improvements  to  its  ozone  SIP  for  the 
Baton  Rouge  Metropolitan  Statistical 
Area  (MSA).  The  need  for  these 
improvements  was  announced  in  EPA's 
May  26. 1988,  letter  of  notification  to  the 
State  that  its  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  Baton  Rouge  area 
Incidentally,  EPA  only  required 
Louisiana  to  revise  its  VOC  regulations 
that  apply  in  the  Baton  Rouge  area,  b  . 
the  State  chose  to  revise  the  rules  as 
they  apply  statewide. 

"The  second  reason  for  the  June  13,. 
199a  submittal  was  that  FPA  and 


General  Motms  speed  to  specific 
revisions  to  LotMana'S  soifece  coating 
regulation,  LAC3SdlL21Z3,  as  pert  of  the 
settfeiufint  of  uie  WMwe  leferenoed 
litigation  between  the  two  partieB.  The 
subrtance  of  fte  aff  eeiuewt  wn  laade 
part  of  the  Couit't  Order  dated  October 
14, 1988,  renwvteg  the  case  from  the  trial 
docket  Parsaant  to  the  Cotaf  s  Order. 
General  Motora  petitioned  Loaisiana  to 
adopt  the  agreed  duo^es  and  sabaiit 
them  to  EPA  as  a  revision  to  the  SB>.  By 
the  terms  of  the  Order.  EPA  was 
required  to  take  action  la  a  Fedetri 
Registarnotioe  within 60  days  of  ofEicial 
submission  by  Louisiana  of  the  SIP 
revisiae  request  for  the  General  Motan 
facility  in  ShrevepcHt,  Caddo  Parish.* 
Therefore,  EPA  is  acting  today  on  those 
portions  necessary  to  UJ^^dj  die 
requirements  of  Uie  Goorf  s  Order. 

B.  EPA  Action 

EPA  is  approviiq  the  foitowiag 
revisions  as  submitted  by  Louisimia  on 
June  13, 1990.  Confusion  may  arise  when 
understanding  the  affect  of  these 
revisions  sioce  die  current  federally 
approved  verslAi  of  Louisiana's  VOC 
regulation  follows  the  State's  old 
codification  scbone  (i.e^  surface  coating 
regulations  are  numbered  as  Regulation 
22.9.2).  The  revisions  being  approved 
today,  on  die  other  hand,  follow  the  new 
codificaticm  (i.a.  surface  coating 
regulations  are  now  numbered  as  LAC 
33JII.2123.C).  The  following  discussion 
atteaq)t8  to  minimize  any  such 
confusion. 

I.LAC  33:IU.21ZXC6  is  cppmved 

It  replaces  the  existing  SIP  Regulation 
22.9.2(f).  This  revision  darifies  that  the 
pounds  per  galton  of  coating  (kilogram 
per  liter  of  coating)  emission  limits  for 
VOC  are  on  a  less  water  and  less 
exempt  solvent  basis,  as  per  E7A'8 
requirements.  This  revision  also  allows 
an  automobile  and  H^t-duty  truck 
coating  operation  to  meet  an  alternate 
emission  limit  of  15.1  pounds  of  VOC 
per  gallon  of  sriids  deposited  for  its 
primer  surfacer  and/or  topcoat 
application.  This  alternate  limit  has 
been  determined  by  EPA  to  be 
equivalent  to  the  emission  limit  of  2.8 
pounds  of  VOC  per  gallon  of  coating 
minus  water  and  exempt  solvent.* 


'  For  additional  informatioTi  about  the  tetttement 
agtewiiimt  and  Outer,  refer  to  Aie  Novembers.  1988, 
Federal  Refirtv  (M  FB  «7M^. 

*  A  loir  S.  tWS.aeiiw  fren  Ricfaasd  G.  Rkoadi. 
than  Director  of  EPA'a  Coolrol  Program 
Devetopment  ISvitioa  entitled  "Appropriate 
Tramfer  ElBciemy  for  'Waterbome  fi^oivaleiicjr' ". 
explaiaa  wlijr  ltie»  two  Boili  may  be  omsideieS 
equivalent.  Bnefljl.  a  oeatiog  that  conlaioa  2.8 
pound*  VOC  per  gallon  of  coating.  <s  applied  at  a 
transfer  efficiency  of  30  percent,  and  consists  of  62 
percent  solids  by  velame,  will  have  VOC  emissiom 


2.  LAC  33.in.212S.DJ  is  appofved 

It  replaces  the  second  paragraph  of 
the  existing  SIP  Regulation  22.9.3(b)  by 
adding  two  additional  sentences  and  a 
new  paragraph  to  die  existing  text.  "Hiis 
revision  explains  diat  exempt  solvents 
in  automobile  surface  coatings  shall  be 
treated  as  water  in  determining 
compliance  widi  die  existing  emission 
limits  found  at  LAC  38:ni.2123.C.e.  Una 
revTsion  also  spedfies  die  procedure  for 
detemnning  compliance  widi  the  new 
alternate  emission  limits.  That 
procedure  is  the  EPA  pnblication 
Protocf^for  Determining  the  Daily 
Volatile  Organic  Compound  Emission 
Rate  of  Automobile  and  Light  Duty 
Truck  Topcoat  Operations,  EPA  450/3- 
88-018,  December,  1988.  This  publication 
also  spedfies  die  appropriate  test 
methods  and  necessary  records  for 
determining  compliance  with  die 
alternative  emission  limit 

These  revisitms  being  approved  by 
EPA  today  allow  autoinobQe  and  l^ht- 
duty  truck  surface  coating  operations  to 
meet  equivalent  alternative  emission 
limits  and  clarify  existing  limits.  In  no 
way  shotdd  these  revisions  be  construed 
as  relaxing  current  federally  approved 
limitations  affecting  VOC  emission 
sonrces,  espedally  snrface  coating 
operations,  in  Louisiana. 

EPA  is  publishing  dtis  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
November  6. 1990,  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  diis  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  wdl  withdraw  die 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  diat 
this  action  will  become  effective 
November  6. 1990. 

Final  Action 

EPA  approves  c«tain  VOC  regulatton 
portions  of  the  SIP  revision  request 
submitted  by  the  State  of  Louisiana  on 
June  13, 199a  Those  portions  are 
indentified  above  an  in  the  amendments 
to  40  CFR  part  S2,  {  52.970,  given  befow. 

Under  section  307(bKl)  of  the  Ad, 
petitions  for  jodidal  revtew  of  dris 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


a  I  the  rate  of  n.l  pounds  VOC  per  gallon  of  solids 
deposited. 


circuit  by  WuinniU.8  t,  tOIO.  Tins  i 
may  not  be  dtaBengad  later  ia 
proceedings  «e  enfoice  its  \ 
(See  section  S0r(b)(2).) 

Under  5  US.C,  section  ins(b).  1  certify 
that  this  SIP  reviskm  will  not  bsve  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  clasnfied  as  a 
Table  3  adion  by  the  Regional 
Administrator  under  the  procedures 
publidwd  in  dw  Federal  Befister  on 
January  la  UKQ  (S4  FR  t214-22»).  On 
January  &  1980.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  Sfl*  revisions  (S4  FR  ZZ2Z)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 

Nothing  in  this  action  should  be 
construed  ss  permitting  or  allowing  or 
establiriiisg  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Eadi  request  for 
revision  to  die  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  tedmical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

List  of  Sabfects  in  4S  CFR  Psrt  SE 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  oisanic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Flao  for  the  State  of 
Louisiana  was  approved  by  the  Director  of 
the  Federal  Re^sler  on  )uly  1. 1962. 

Dated:  August  9. 199a 
Robert  E.  Laytoo  |r.. 
Regional  Administrator. 

40  CFR  part  52.  subpart  T.  is  amended 
as  follows: 

PART  52  [AMENDED] 

Subpart  T—LoidSiana 

1.  The  authority  citation  for  part  52 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  7W\-7Va. 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c}(96)  to  read  as 
follows: 

SS2.970    IdantmcaOonefplsn. 

*  *  •  e  • 

(c)  •  *  • 

(56)  Revisions  to  Louisiana's  volatile 
organic  compound  regulations  were 
submitted  by  tiie  fjovemor  on  fune  13. 
1990. 

(i)  Incorporation  by  reference.  (AJ 
Revisions  to  Title  33,  Envirooinental 
Quality.  Part  IIL  Air,  Chapter  21.  Control 
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of  Emission  of  Volatile  Organic 
Compounds,  Subchapter  B.  Organic 
Solvents.  Section  2123.  Organic 
Solvents,  paragraphs  C.6.  and  D.3., 
effective  Febraary  20. 1990. 
[FR  Doc.  90-20949  Filed  9-5-90:  8:45  am] 
MixMO  cooc-«an-co-M 


406FRPBrtS2 
[FRL-3829-4] 

Approval  and  Promulgation  of  State 
Impiemantatlon  Plans;  Carbon 
Monoxide  Plan  for  Great  Falls,  MT 

agency:  Environmental  Piotection 

Agency. 

Acnow;  Final  rule. 

summary:  In  this  action,  EPA  is 
approving  various  control  measures  for 
the  Great  Falls  carbon  monoxide  (CO) 
nonattainment  area  in  a  revision  to  the 
Montana  State  Implementation  Plan 
(SIP).  This  action  is  a  result  of  a  January 
26, 1987,  notice  (52  FR  2732)  in  which 
EPA  proposed  to  approve  a  Montana 
CO  SIP  revision.  This  revision  was 
submitted  by  the  Governor  of  Montana 
on  March  28, 1986,  as  required  under 
section  140  of  the  Clean  Air  Act  (Act). 
The  SIP  revision  stated  an  attainment 
date  of  December  31, 1986,  but  because 
of  the  continuing  exceedance  of  the  CO 
NAAQS.  EPA  is  taking  no  action  on  the 
demonstration  of  attainment  in  this 
notice.  Elsewhere  today,  in  a  separate 
action,  EPA  is  proposing  to  disapprove 
the  Montana  CO  SIP  for  Great  Falls  for 
failure  to  demonstrate  attainment  of  the 
CO  standard.  Failure  to  demonstrate 
attainment  of  the  CO  standard  resulted 
in  a  May  26, 1988,  SIP  Call,  which  was 
based  on  ambient  air  quality  data  that 
indicated  that  Great  Falls  violated  the 
CO  NAAQS  in  1987.  The  March  28 
submittal  also  included  modiflcations  to 
the  Montana  stack  height  regulations; 
these  regulations  were  addressed  in  a 
separate  rulemaking  dated  June  7, 1989 
(54  FR  24334). 

DATES:  This  action  will  be  effective  on 
October  9, 1990. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency. 

Region  VIII.  Air  Programs  Branch,  999 

18th  Street.  Suite  500.  Denver. 

Colorado  80202-2405. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Waterside  Mall,  401  M  Street,  SW., 

Wabhmgton,  DC  20460. 
Department  of  Health  and 

Environmental  Sciences,  Air  Quality 


Bureau,  Cogswell  Building,  Helena, 
Montana  59620. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Silverstein,  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2405.  (303) 
293-1769,  FTS  564-1769. 
SUPPLEMENTARY  INFORMATION:  On 
December  24, 1979,  the  State  of  Montana 
requested  EPA  to  designate  a  portion  of 
the  City  of  Great  Falls  from  attaiiunent 
to  nonattainment  for  CO.  The  State's 
request  was  based  on  ambient  air 
monitoring  at  the  northeast  comer  of  the 
intersection  of  10th  Avenue  South  and 
9th  Street  in  Great  Falls  where 
exceedances  of  the  8-hour  National 
Ambient  Air  Quality  Standards 
(NAAQS)  of  9  parts  per  million  (ppm) 
were  recorded  during  the  winter  months 
of  1977-78  and  1978-79.  The  one-hour 
CO  NAAQS  of  35  ppm  was  never 
exceeded.  The  State  assumed  these 
violations  were  due  to  high  traffic  levels 
along  this  route.  On  September  9, 1980 
(45  FR  59315),  EPA  designated  the  10th 
Avenue  South  Corridor  in  Great  Falls, 
Montana  as  a  nonattainment  area  for 
CO. 

Also  in  the  September  9, 1980  notice, 
EPA  identified  a  study  area,  the  Central 
Business  District  (CBD),  where  the  City 
of  Great  Falls  was  to  analyze  certain 
street  intersections  and  street  segments 
for  violations  of  the  CO  standard.  The 
CBD  study  began  with  monitoring  in  the 
downtown  area  where  the  high  CO 
readings  were  expected  (monitor  was 
located  on  411  Central  Avenue). 
Monitoring  along  10th  Avenue  South 
was  also  occurring  at  this  time.  The 
study  included  monitoring, 
meteorological,  modeling  and  statistical 
analyses  ^om  which  the  State 
concluded  that  traffic  along  10th  Avenue 
South  was  not  the  sole  source  of  CO 
emissions  but  that  there  was,  in  fact,  an 
area-wide  problem. 

In  1977,  motor  vehicles  comprised 
more  than  80%  of  all  the  CO  emissions. 
The  second  largest  source  of  CO 
emissions  was  a  point  source,  the 
Montana  Refinery  Company  (MRC) 
(formerly  Phillips  Refinery,  then 
Simmons  refinery).  The  soiu-ce,  located 
one  mile  north  of  downtown, 
contributed  14%  of  the  area-wide  CO 
emissions.  The  State  reviewed  its  1977 
emission  inventory  from  which  it 
projected  a  1985  inventory. 

Elements  of  the  Great  Falls  CO  SIP 
were  developed  and  adopted  on  March 
7, 1984.  The  plan  demonstrated 
attainment  of  the  CO  NAAQS  through 
the  implementation  of  the  following 
control  measures:  (1)  Reductions  in 
automobile  CO  emissions  through 


turnover  of  older  model-year  vehicles 
with  newer  model-year  vehicles.  (2) 
reduction  of  CO  emissions  from  MRC, 
and  (3)  traffic  improvements  along  10th 
Avenue  South  which  would  increase 
traffic  speeds  and  reduce  CO  emissions 
along  the  corridor.  The  traffic 
improvements  included  widening  of  the 
Warden  Bridge  across  the  Missouri 
River  fi^m  2  lanes  to  4  lanes,  improving 
street  lighting  and  traffic  light 
signalization  along  10th  Avenue  South, 
and  implementing  a  mass  transit  system. 

The  SIP  was  submitted  to  EPA  by 
Governor  Ted  Schwinden  in  a  letter 
dated  March  20, 1984.  During  EPA's 
review,  two  areas  of  concern  surfaced: 

(1)  EPA  questioned  the  location  of  the 
monitor  on  10th  Avenue  South  and  24th 
Street  and  the  fact  that  no  violations 
had  been  recorded  since  April,  1980,  and 

(2)  the  State  became  aware  of  an 
emission  reduction  problem  at  MRC. 

The  State  withdrew  its  March  20, 
1984.  submittal  and  immediately 
proceeded  to  correct  the  Plan's 
deficiencies.  Subsequently,  the  State 
clarified  to  EPA  that  the  CO  monitor    • 
had  been  relocated  one  block  south  and 
across  the  street  from  the  original 
monitoring  site,  and  the  State  issued  a 
federally  enforceable  permit  (and 
stipulation)  with  MRC  to  lock  in  the 
refinery's  CO  emission  level.  The  State 
also  revised  its  emission  inventory;  the 
1977  emissions  were  projected  to  1986. 
The  projections  were  based  on  the  same 
information  earlier  used  to  project  the 

1985  emissions. 

With  the  updating  of  the  State's 
emission  inventory  and  the  MRC  permit, 
the  Governor  resubmitted  a  revision  to 
the  Montana  CO  SIP  for  Great  Falls  in  a 
letter  dated  March  28. 1986.  The  SIP 
stated  an  attainment  date  of  December 

1986  and  contained  the  same  control 
measures  as  identified  in  the  1984 
submittal  (see  above). 

Since  the  above  plan  had  been 
implemented  and  monitoring  data  from 
the  relocated  monitor  for  1984  and  1985 
had  shown  no  violations  of  the  CO 
NAAQS,  EPA  proposed  to  approve  the 
control  measures  and  demonstration  of 
attaiiunent  as  a  revision  to  the  Montana 
CO  SIP  on  January  26. 1987  (52  FR  2732). 
No  comments  were  received  by  EPA  on 
the  January  26  notice. 

On  May  3, 1988,  EPA  released 
ambient  air  quality  data  which  indicated 
that  Great  Falls  violated  the  CO 
NAAQS  on  three  occasions  in  1987;  the 
highest  second  maximum  8-hoiu'  average 
concentration  for  CO  was  110  parts  per 
million.  Since  the  plan's  attainment  date 
had  passed  and  violations  were 
recorded,  the  Governor  received  a  call 
for  a  SIP  revision  on  May  26, 1988  The 


SIP  Call  requires  Montana  to  revise  the 
area's  CO  emission  inventory  and 
determine  if  other  measures  are  needed 
to  attabi  the  CO  standard.  In  addition. 
EPA  may  require  Montana  to  include 
additional  control  measures,  based  on 
EPA's  proposed  1987  CO/ozone  policy, 
in  responding  to  the  SIP  Call. 

Because  the  control  measures 
currently  in  place  are  helpful  in 
attaining  the  NAAQS,  EPA  will  approve 
these  measures  as  part  of  the  SIP  so  that 
the  measures  will  be  federally 
enforceable.  In  addition,  EPA  is  taking 
ne  action  on  the  attainment 
demonstration  at  this  time  due  to 
continuing  violations  of  the  CO 
standards.  However,  EPA  will  propose 
to  disapprove  the  Montana  CO  SIP  for 
Great  Falls  (in  a  separate  action  today) 
for  failure  to  demonstrate  attainment  of 
the  CO  standard. 

Final  Action 

EPA  is  today  approving  various 
control  measures  for  the  Great  Falls  CO 
Aonattaiiunent  area  in  a  revision  to  the 
Montana  SIP.  However,  because  the  SIP 
had  stated  an  attainment  date  of 
December  31, 1986,  and  because  of 
continued  exoeedances  of  the  CO 
NAAQS,  EPA  is  taking  no  action  on  the 
demonstration  of  attainment  in  this 
notice.  Elsewhere  today,  in  a  separate 
notice,  EPA  is  proposing  to  disapprove 
the  Montana  CO  SIP  for  Great  Falls  for 
failure  to  demonstrate  attainment  of  the 
CO  standard. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  Judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  6, 1990. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)]. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fait  52 

Air  pollution  control.  Carbon 
Monoxide.  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Montana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1,-1982. 

Dated:  August  30, 1990. 
WdUun  K.  Reily, 
Administrator. 

Part  52  of  chapter  1,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52-(AMENDED) 

Subpart  BD^Montana 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1370  is  amended  by 
adding  subparagraph  (c)(22)  to  read  as 
follows: 

§52.1370    Identification  of  plan. 

(c)  *  •  • 

(22)  Revisions  to  the  Montana  CO  SIP 
for  Great  Falls  were  submitted  by  the 
Governor  on  March  28. 1986. 

(i)  Incorporation  by  reference.  (A) 
Montana  Refining  Company  permit 
dated  October  20, 1985. 

(B)  Stipulation  in  the  matter  of  the 
Montana  Refining  Company  dated 
December  2, 1985. 

(ii)  Additional  material.  (A)  Montana 
SIP,  chapter  5(3)D.  Great  Falls  (Date: 
March  14, 1986). 

(B)  Pre-filed  testimony  by  the 
Department  of  Health  and 
Environmental  Serviges  dated  February 
28, 1986. 

[FR  Doc.  90-21090  Filed  9-6-90:  8:45  am] 
MLUNG  CODE  (SeO-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnandng  Administration 

42  CFR  Parts  435, 436  and  440 

fBPD-440-Fl 

RIN  0938-AO  IS 

Madicaid  Program;  Eligibility  of  Aliens 
for  Medicaid 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

SUMMARY:  This  regulation  revises 
current  Medicaid  rules  applicable  to 
aliens  who  meet  eligibility  requirements 
as  categorically  needy  or  medically 
needy.  It  establishes  that  aliens  lawfully 
admitted  for  permanent  residence  or 
permanently  residing  in  the  United 
States  imder  color  of  law  may  be 
eligible  for  all  Medicaid  services.  It 
clarifies  and  identifies  certain  categories 
of  persons  permanently  residing  in  the 
United  States  under  color  of  law.  It  also 
identifies  those  aliens  who  may  be 
eligible  only  for  limited  services  as  a 
result  of  recent  legislation. 

These  revisions  conform  our 
regulations  to  changes  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 


BEST  COPY  AVAILABLE 


1986  (Pub.  L  99-509),  and  the 
Immigration  Reform  and  Control  Act  of 
1986  (Pub.  L  99-603),  and  die  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L  100-360). . 

EFFECrn^E  date:  These  regulations  are 
effective  October  9, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marinos  Svolos,  (301)  966-4451. 

L  Supplementary  Information 

The  Medicaid  program  provides 
health  care  coverage  to  individuals  who 
are  receiving  cash  assistance  (or  who 
meet  the  income  and  resources 
requirements)  under  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
program,  the  Supplemental  Security 
Income  (SSI)  program  or  certain  other 
State  assistance  programs,  as 
categorically  needy  or  optional 
categorically  needy.  At  State  option, 
certain  other  persons  who  meet  the 
categorical  qualifications  except  for 
income  and  resource  levels  (the 
medically  needy)  are  also  eligible.  The 
Medicaid  law,  title  XIX  of  the  Social 
Security  Act  (the  Act),  before  the 
passage  of  recent  legislation,  did  not 
explicitly  include  a  citizenship 
requirement  as  a  basis  of  entitlement  to 
benefits.  However,  the  AFDC  program, 
in  section  402(a)(33)  of  the  Act.  and  the 
SSI  program,  in  section  1614(a)(1)(B)  of 
the  Act.  both  limit  eligibility  to  citizens, 
permanent  residents  or  to  those 
permanently  residing  in  the  United 
States  under  color  of  law  (PRUCOL). 
Our  existing  regulations  at  42  CFR 
435.402  and  436.402  require  a  State  or 
Territory  to  provide  Medicaid  to 
otherwise  eligible  residents  who  are 
citizens  or  aliens  lawfully  admitted  for 
permanent  residence  or  PRUCOL, 
including  any  alien  who  is  lawfully 
present  in  the  United  States  under 
section  203(a)(7)  or  section  212(d)(5)  of 
the  Immigration  and  Nationality  Act 
(INA)  (8  U.S.C.  1101  et  seq.). 

These  regulations  clarify  the 
definition  of  what  is  meant  by  PRUCOL 
for  the  purpose  of  determining  the 
eligibility  for  Medicaid  of  aliens 
claiming  such  a  status.  This  clarification 
is  based  on  two  cburt  decisions  and 
provisions  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  86). 

In  Berger  v.  Secretary,  No.  76c  1420 
(E.D.N.Y.  June  13. 1978],  the  Secretary 
consented  to  define  aliens  who  were 
residing  in  the  United  States  with  the 
knowledge  and  permission  of  the 
Immigration  and  Naturalization  Service 
(INS),  and  whose  departure  the  INS  did 
not  contemplate  enforcing,  as 
permanently  residing  in  the  United 
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States  under  calor  of  law.  and.  tbus. 
poteabaliy  digible  for  SSi  beasts.  A 
later  District  C^oort  avder.  Berger  v. 
Sekweiker,  CV-79-M20  (EDJCY.  fuiy 
26, 1984),  set  out  specific  eritena  for 
detersuning  if  ao  alien  is  peimaaently 
residing  in  tbe  United  Stales  wider  color 
of  taw.  Tbe  court  enter  provided  that 
aliens  restdtng  in  tbe  United  States  widi 
the  knowledge  amd  pennisskm  of  die 
INS  and  wbose  departure  tbe  INS  dees 
not  eontentfdate  enforcmg  are  aliens 
permaaealtsr  icsidmg  ib  tbe  United 
Stales  aader  oolar  of  law  for  SSI 
purposes. 

Under  ^  terns  at  ^  1984  district 
coart  stder.  the  INS  wSI  aot  be 
considcfed  as  coHtesylaling  eirforcing 
an  alien's  departing  if  it  is  the  INS 
policy  or  practice  not  to  enforce  the 
departure  af  afiens  oi  the  same  category 
or  if.  from  all  tbe  facts  and 
circmistaaces  in  a  particular  case,  it 
appears  iiat  die  INS  is  penmttii^  the 
alien  to  reside  ia  tbe  Uaited  States 
indefinitely.  The  oeart  order  also  listed 
certain  categories  of  sliess  as  exaRq>ies 
of  categories  which  meet  tbe  HtUCOL 
definitioa.  The  court  order  required  that 
regulations  and  operating  HMtructions 
contain  its  criteria  for  color  of  law 
deteminatknw  and  the  specked 
categories  of  afiens  who  are  considoed 
PRUCOL  On  appeal  the  Ihiited  States 
Court  of  Appeals  for  tbe  Second  Qrcuit 
in  Berger  ▼.  Heckkr,  771  V2A 1558 
(1 985),  affinned  the  District  Court  order, 
except  ^f  it  did  not  require  tbe 
Secretary  to  ose  the  exact  language 
specified  by  the  Distoiet  Court.  Atthou^ 
the  suit  involved  S%  we  decided  that 
for  Medicaid  eligibles  we  would  adopt 
the  court's  deci^on.  We  have  also 
decided  to  adept  aiwcb  of  tbe  language 
provided  by  the  District  Coist.  as  it 
gives  tbe  most  specific  guidance  on  how 
the  court's  boldiag  is  to  be  interpreted. 
Because  oader  the  court's  order,  more 
aliens  witt  oaeet  the  defiwtioa  of 
PRUCOL  than  under  cwrent  regidations. 
more  aliens  may  bow  be  eUgible  for 
h«iefits  if  they  meet  all  odier 
requiremeRts  for  eligibility. 

A  New  Yofb  Diatrk:t  Court,  in  Lewis  v. 
Cross,  No.  CV-7>-1740(EJ)J4.Y..  |uly 
14, 1988).  has  hcU  that  our  citizenship 
and  abnage  prfuiwmrnli  go  beyood 
the  Secrrtary's  scope  of  attfbority 
delegated  under  the  Medicaid  statute. 
The  court  reasoned  dwt  Congress  "knew 
how  to  inapese  aticaage  requireinents  on 
social  weifare  programs  when  it 
intended,  aad  ito  refusal  to  impose  such 
a  requireaent  aa  Medicaid  should  be 
respected*^  (slip  epi  at  54).  Because  the 
AFDC  and  SSI  statutes  do  inebide 
explicit  exdasioas  of  certain  classes  ol 
aliens,  tbe  resalt  of  Ibis  decisioB  is  that. 


in  this  court's  juriaifiction,  edierwise 
qualified  aliens  who.  except  for 
citizenship,  would  be  ebgMc  for 
Medicaid  as  non-cash  beneficiaries — 
Le..  medicaUy  needy  or  optional 
categorically  needy  individuals — must 
be  found  entided  to  Medicaid  coverage. 

In  response  to  the  Lewis  opinion. 
Congress  added  a  new  section  1903(v)  of 
the  Act  which  provides  diat  individuiJs 
who  are  permanently  residing  in  the 
United  States  under  color  of  law 
(HUJCOL)  may  receive  Medicaid. 
Section  ig03(v)  of  the  Act  also  provides 
emeigency  services  to  individuals 
unal^  to  meet  the  PRUCOL  definition  if 
they  otherwise  meet  the  Medicaid 
eli^hility  requirements.  To  comply  with 
Congressional  direction  concemiag 
PRUCOL.  we  have  adopted  for  all 
Medicaid  applicants  the  Berger 
description  of  PRUCOL.  including  tbe 
immigration  categories  found  in  that 
decision.  Tbe  description  of  PRUCOL  is 
tbe  same  one  used  try  SSA  in 
administering  the  SSI  prai^ara.  This 
interpretation  does  not  include,  except 
where  speciHcally  provided  in 
regulations,  applicants  for  any 
immigration  status.  This  has  die 
advantage  of  using  a  consistent 
interpretation  of  what  is  meant  by 
"permanently  residing  in  the  United 
States  under  color  of  law"  in 
administering  both  SSI  and  Medicaid. 
(OffilA  88  also  added  a  provision  to 
permit  certain  additional  aliens  to 
receive  emeigency  services.) 

II.  Notice  of  Proposed  Rulemaking 

On  September  29, 1988  we  published  a 
proposed  rule  with  a  60  day  comment 
period  (33  FR  38032)  that  would  revise 
sections  435, 436  and  440  in  subchapter 
C  of  tide  42.  biefly,  th^e  prapoaed 
changes  to  the  regulations  would — 

•  Restate  current  requirements  that 
an  agency  nasi  provide  Medicaid  to 
eligible  residents  of  tbe  United  States 
who  meet  the  citizenship  and  alienage 
requirements. 

•  Incorporate  the  provision  in  Public 
Law  99-500  (OBRA  86)  which  requires 
that  States  provide  Medicaid  to  eligible 
individuals  who  are  permanently 
residing  in  the  United  States  under  color 
of  law  (PRUCOL). 

•  Incwporate  tbe  provision  in  OI%A 
86  which  requires  ^ates.  effective 
January  1, 1987,  to  bimish  emergency 
services  (including  emergency  labor  and 
dehvery)  to  otherwise  eligibte  illegal 
and  legal  non-inuaigrant  aliens. 

•  Provide  that  individuals  panted 
lawful  temporary  resident  or  lawful 
permanent  resitknt  status  under  section 
245A,  210  or  210A  of  die  INA.  as  added 
to  or  araeoded  by  IRCA.  can  estabbsb 
immediate  eligiUbty  for  full  Medicaid 


benefit  during  the  five-year  period 
beginning  on  the  date  the  mdividnal  was 
granted  lawbd  temporary  resident 
status,  if  dte  individual  is  aged.  Mind,  or 
disabled  as  defined  in  section  1614(a)(1) 
of  the  Act,  under  18  yecus  of  age  or  a 
Cuban/Haitian  entrant 

•  Incorporate  tbe  provisions  of  Public 
Law  99-803  (IRCA)  which  require  diat 
States,  for  five  years  after  an  aUen  is 
granted  law&l  temporary  resident  statue 
under  sections  245A,  210  or  210A  of  Ute 
INA,  as  added  to  or  amended  by  IRCA. 
may  provide  only  emergency  aad/or 
pregnancy  rdated  services  to  an 
otherwise  eligible  alien  who  is  not  aged. 
blind,  or  disabled  as  defined  in  section 
1614(a)(1)  of  the  Act  under  18  years  <rf 
age  or  a  Cuban/Haitian  entrant 

•  Define  those  services  available  to 
illegal  aliens  and  legal  non-immigranls 
as  provided  by  section  1903{v)  of  tbe 
Act,  and  those  services  available  to 
legalized  aliens,  including  services  for 
pregnant  women,  as  provided  under 
IRCA. 

•  Set  forth  end  clarify  the  specific 
categories  of  afiens  who  are  niUCOL. 
and  the  documentation  that  a  State 
agency  may  accept  and  must  review  to 
establish  diat  die  INS  has  placed  die 
alien  in  a  category  that  qualifies  tbe 
individual  for  Medicaid  consideration. 

III.  Analysis  of  and  Responses  to  Pubfic 
Comments 

In  response  to  die  September  29, 1^8 
proposed  rule,  we  received  14  timely 
items  of  correspondence.  Tbe  comments 
were  from  individuals.  State  and  county 
social  service  agencies,  and  advocacy 
groups.  The  comments  raised  thoughtful 
questions  which  have  resulted  in  some 
instances  in  changes  in  the  final 
regulations  to  reflect  the  comments.  A 
summary  of  these  comments  and  our 
responses  to  them  are  discussed  below: 

Comment  Several  commenters 
questioned  whether  States  were 
prohibited  from  providing  additional 
medical  assistance  widi  State-only 
funds  to  groups  of  aliens  beyond  those 
services  set  forth  in  the  proposed 
regulations. 

Response:  Federal  financial 
participatioo  (Fll*)  is  only  avaUable  for 
individuals  eligible  for  Medicaid  as 
specified  in  a  State's  approved  Medicaid 
plan  (see  S  435.1002).  'There  is  nothing  in 
the  Act  which  pn^bits  a  State  from 
using  State-only  funds  to  prox'ide 
additional  8en,'ice9  beyond  diose 
furnished  under  the  Medicaid  program 
to  aliens  or  non-aliens.  We  have 
clarified  i  5  435.130  and  43&128  to 
specify  thai  tbe  State  must  provkfe 
services  (for  which  FFP  is  available) 
necessary  for  the  treatment  of  an 


emergency  medical  condition  of  certain 
aliens  as  specified  in  $  43S.406(c). 

Comment  Several  commenters 
pointed  out  the  absence  in  the  regulation 
of  the  changes  in  the  statute  made  by 
the  Medicare  Catastrophic  Coverage  Act 
ofl988(MCCA). 

Response:  Section  411(k)(15)  of  the 
MCCA  amended  section  1137(a)  of  the 
Act  to  delete  the  requirement  that 
applicants  obtain  and  present  a  social 
security  number  as  a  condition  of 
eligibility  if  the  applicant  is  a  person 
described  in  section  1903(v)(2)  of  the 
Act.  (Even  though  MCCA  was  repealed 
the  sections  containing  OBRA  86 
technical  changes  were  not  affected  by 
the  repeal.)  Such  persons  are  individuals 
who  are  not:  citizens,  aliens  lawfully 
admitted  for  permanent  residence,  or 
aliens  permanenUy  residing  in  the 
United  States  under  color  of  law 
(including  persons  legalized  under  the 
terms  of  IRCA).  Rather,  such  applicants 
are  aliens  not  eligible  for  legalization  or 
PRUCOL  but  who  otherwise  meet  the 
eligibility  requirements  of  a  State's 
Medicaid  plan.  We  are  revising 
§§  435.406(c)  and  436.406(c)  to  remove 
the  requirement  for  a  social  security 
number  as  a  condition  of  eligibility  with 
respect  to  persons  covered  under 
section  1903(v)(2)  of  the  Act.  Section 
411(k)(15)  of  the  MCCA  also  removed 
the  requirement  that  the  persons 
described  in  section  1903(v}(2]  of  the  Act 
sign  the  declaration  of  satisfactory 
immigration  status  and  have  their 
immigration  status  verified  with  INS. 
The  necessary  regulatory  changes  to 
implement  this  provision  of  the  Act  are 
being  made  in  another  regulation. 

Comment  Several  commenters  stated 
that  aliens  covered  by  the  emergency 
medical  condition  provisions  must  be 
provided  services  to  treat  the  medical 
condition  rather  than  "may  be  provided" 
such  treatment. 

Response:  It  was  never  the  intent  of 
the  proposed  regulations  that  States 
would  have  an  option  to  provide  or  not 
provide  services  to  treat  an  emergency 
medical  condition.  Rather,  our  intent 
was  to  limit  the  services  for  which  FFP 
would  be  availsble  to  those  described  in 
section  1903(v)(3).  This  is  consistent 
with  the  legislative  history  and  the 
statutory  language.  Section  1903(v) 
states  that  payment  shall  be  made  imder 
this  section  for  services  necessary  to 
treat  an  emergency  medical  condition. 
The  last  sentence  of  section  1902(a)  of 
the  act  reinforces  this  interpretation  by 
saying  that  "*  *  *  a  State  plan  shall 
provide  medical  assistance  with  respect 
to  an  alien  who  is  not  lawfully  admitted 
for  permanent  residence  or  otherwise 
permanently  residing  in  the  United 
States  under  color  of  law  only  in 


accordance  with  section  1903(v)". 
Therefore,  we  agree  with  the 
commenters  and  are  revising 
SS  435.406(c)  and  436.406(c)  by  replacing 
"may  provide"  with  "must  provide 
payment"  for  emergency  services. 

Comment  Several  commenters 
questioned  our  interpretation  of  section 
210(f)  of  the  Immigration  and  Nationality 
Act  that  only  Special  Agriculture 
Workers  (SAWS)  who  are  members  of 
the  groups  described  in  section  245 
(h)(2)  and  (h](3](B](ii)  are  exempt  from 
the  5-year  restriction  on  services. 

Response:  We  agree  that  only  those 
Medicaid-eligible  SAWS  who,  but  for 
the  5-year  ban,  would  be  eligible  for 
AFDC  vrill  be  subject  to  the  restriction 
on  services  contained  in  section  245A  of 
die  INA.  Therefore,  SAWS  who  would 
not  be  AFDC  eligible  may  receive  full 
Medicaid  coverage  without  having  to 
fall  into  one  of  the  exception  categories. 
We  are  revising  SS  435.406(d)  and 
436.406(d)  to  specify  that  the  5-year 
restriction  in  the  case  of  SAWS  applies 
only  to  those  eligible  individuals  who 
would  be  eligible  for  AFDC,  but  for  the 
prohibition  of  receipt  of  AFDC  payment 
in  die  INA. 

Comment  A  number  of  commenters 
questioned  the  absence  of  a  general 
statement  of  HCFA  policy  stating  what 
is  required  to  establish  that  an  applicant 
is  PRUCOL  Such  a  statement  of  general 
policy  prefaces  the  Social  Security 
Administration's  (SSA)  regulations. 

Response:  We  have  compared  the 
SSA  regulations  at  20  CFR  416.1618  widi 
our  proposed  regulations  at  S  §  435.408 
and  463.408  and  have  made  the 
necessary  corrections  to  make  our 
regulations  correspond  with  the  SSA 
regulations. 

Comment  Some  commenters 
questioned  whether  the  listed 
documents  in  SS  435.408  and  436.408 
were  the  only  acceptable  documents  to 
establish  diat  die  alien  is  PRUCOL 

Response:  The  listed  documents  are 
the  ones  most  commonly  used  to 
establish  a  particular  status.  They  are 
also  the  preferred  documents,  because 
all  aliens  claiming  a  satisfactory 
immigration  status  must  have  their 
status  verified  through  the  Systematic 
Alien  Verification  for  Entitlements 
(SAVE)  program.  They  are  not  however 
the  only  documents  which  could  be  used 
to  establish  a  particular  status.  We  have 
clarified  the  regidations  at  S  S  435.408 
and  436.408  to  state  that  the  listed 
documents  are  the  ones  most  commonly 
used.  In  addition,  we  specified  that  any 
documents  acceptable  to  the  State  that 
establish  the  required  period  or 
residence  for  individuals  claiming 
PRUCOL  status  under  section  249  of  die 
INA,  may  be  accepted. 


Comment  A  number  of  commenters 
pointed  out  several  places  where  the 
proposed  regulations  differed  bom  the 
SSA  regulations  at  20  CFR  416.16ia 

Response:  Our  intent  has  always  been 
to  have  our  regulations  mirror  the  SSA 
regulations  because  legislation  on  alien 
status  has  afiected  both  the  SSI  and 
Medicaid  programs  in  a  similar  manner 
and  because  both  agencies  have  been 
subject  to  litigation  which  adopted  the 
same  definitions  of  what  INS  statuses 
constitute  PRUCOL  for  program 
purposes.  Therefore,  where  these 
regulations  have  inadvertentiy  differed 
from  the  SSA  regulations  we  have  made 
the  necessary  changes  in  the  final 
regulations  to  make  HCFA  policy 
consistent  with  SSA  policy.  We  are 
revising  SS  435.408  and  436.408 
concerning  extended  voluntary 
departure,  and  the  extent  to  which  an 
application  by  itself  gives  a  person  a 
PRUCOL  status.  (We  note  that  an 
application  may  be  a  factor  in 
determining  whether  an  individual  is  in 
a  particular  PRUCOL  status  but 
generally  an  individual  must  have  been 
granted  the  particular  status  before 
PRUCOL  is  established.) 

Comment  Several  commenters 
questioned  our  interpretation  of  section 
1903(v)  of  the  Act  with  respect  to 
whether  aliens  covered  by  the 
emergency  medical  condition  provision 
were  ineligible  for  Medicaid.  The 
commenters  suggested  that  these  aliens 
are  eligible  for  Medicaid  for  limited 
services. 

Response:  We  have  reexamined  this 
issue.  At  the  time  the  proposed 
regulations  were  developed  we  believed 
that  an  aUen  for  whom  payment  for 
treatment  of  an  emergency  medical 
condition  could  be  made  was  not  an 
eligible  individual  within  the  meaning  of 
the  law.  Our  position  was  based  on  the 
language  of  section  1903(v)  which 
provides  that  no  payment  may  be  made 
to  a  State  for  medical  assistance  to  an 
alien  who  is  not  a  lawful  permanent 
resident  or  PRUCOL.  Section  1903(v) 
continues  by  stating  that  payment  shall 
be  made  for  an  aUen  who  is  neither  a 
lawful  permanent  resident  nor  PRUCOL 
but  only  to  the  extent  that  the  services 
are  for  the  treatment  of  an  emergency 
medical  condition  and  the  alien 
otherwise  meets  the  eligibility 
requirements  of  the  approved  State  plan. 
Upon  further  review,  we  believe  that  the 
language  found  in  the  last  sentence  of 
section  1902(a)  of  the  Act  which  was 
added  as  part  of  section  9406  of  OBRA 
86  clarifies  the  eligibility  status  of  aliens 
who  are  neither  lawful  permanent 
residents  nor  PRUCOL  That  sentence 
states:  "Notwithstanding  paragraph 
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(10KQ  or  wiy  oiker  provMien  of  tfi{« 
subaeeHon.  a  Stale  piaa  shafl  provide 
medfcal  ••aMaaee  urilli  respect  to  an 
alieo  wlw  ie  aot  lawfully  adaittted  for 
petmanent  leiideaca  or  od>enw«e 
petmaneaHsr  riilJIi^  la  the  UnHed 
Stales  aDder  color  of  law  only  in 
accoidance  Witt  seetiaa  linihi-"  We 
bebeve  diat  Caoflress  ia  sectf«n  1fl09(T) 
created  a  ^adal  eligibility  groap 
coBsisliag  of  persons  who  SMet  the 
Medicaid  program's  eligibility  criteria 
but  are  neither  dlixens  dot  lawful 
permaneat  resident  aliens  nor 
permaneatly  lesiifing  in  the  United 
Stales  ander  color  of  law.  Thus,  while 
the  persons  described  in  section  190^v) 
for  whosB  treatnaeBt  of  an  emergency 
medical  condiden  is  OMde  available  are 
eligible  for  liedieaid.  die  senrices  these 
individuals  awy  receive  under  Medicrid 
are  linated  to  diose  specified  in  section 
1903(v).  I^CTefare,  a  pregnant  woman 
who  meets  the  elig^ility  reqaireaients 
under  1903(v)  can  receive  only 
emeigency  Ic^mv  and  detivery  services. 
Section  lt03(v)  does  not  avthorize 
coverage  far  the  non-emergency  60  days 
of  postpartam  services. 

Comment  Several  eonmeeters 
believe  that  pregnant  women  in  the 
popalation  covered  by  section  ig03(vX2) 
of  the  Act  shook!  receive  the  prenatal 
and  postpartam  services  provided  to 
eligible  pregn«it  women  ander  other 
sections  of  title  XDL  The  commenters 
expressed  the  belief  that  the  services 
necessary  to  treat  an  emergency  medical 
condition  of  an  alien  who  is  not  a  lawful 
permanent  resident.  PRUCOL,  or 
legalized  under  IRCA  inchides  all  of  the 
prenatal  and  postpntam  senrices 
provided  to  ebgihle  pregnant  women. 

Response:  As  <fisaiS8ed  above, 
Congress  specifically  limited  the 
services  available  to  a  pregnant  woman 
to  emergency  labor  and  delivery 
(including  emergency  postpartma  care). 
In  doing  so.  Coi^ress  exempted  diese 
services  from  the  anioisit,  duration,  and 
scope  provisions  of  the  Act  by  amending 
secUon  1902.  Section  19(»(vX2)  of  the 
Act  aathorizes  FFP  only  for  services 
provided  to  an  aben  with  an  emergency 
me<fieal  conation.  The  eommenter's 
reliance  on  section  1905{n)(l)  is 
misplaced.  The  language  of  that  section 
says  that  a  qoalifted  pregnant  woman  is 
one  who  would  be  eligiUe  for  AFDC  if 
her  child  were  bom  and  living  with.  her. 
The  individaals  covered  by  section 
ig03(v)(2)  of  the  Act  are  not  eii^ble  for 
and  cannot  receive  AFDC  because  they 
are  neither  lawful  permanent  residents 
nor  PRUCOL.  Further,  we  interpret  title 
XIX  to  provide  medical  services  which 
benefit  an  anbom  child  exdusively 
throujdt  the  pregnant  woman.  We 


previously  peimlWed  States  to  provide 
Medicaid  ellglbiltty  to  unborn  children 
as  children  wider  21  putsuant  to  section 
1906(a)(!)  of  the  Act  hi  1995,  this  ceased 
to  be  a  State  plan  option,  based  on  oar 
interpretation  of  provisions  of  several 
Congressional  enactments,  including  die 
Omnibus  Budget  Reeondliatioa  Act  of 
1991  f/OBRK  91),  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1992.  the 
Deficit  Reduction  Act  of  1981  and  the 
ConsoHdated  Omnibus  Budget  and 
Reconciliation  Act  of  1995.  These 
enactments  created  and  expanded 
Medicaid  coverage  for  pregnant  women 
and  OKIA  81  precluded  AFDC  cash 
benefits  for  die  unborn.  We  rely  on 
these  laovisions,  as  weU  as  the  explicit 
provision  for  labor  and  delivery  room 
services  as  emergency  services 
available  to  non-FRUCOL  pregnant 
women  in  OBRA  86,  for  ow 
interpretation  that  an  aaboni  child  does 
not  have  a  separate  status  as  an 
individual  eligible  for  medical 
assistance.  Therefcve.  we  are  aot 
adopting  this  ooairaenL 

Comment  Several  commenters 
suggested  that  the  definition  of 
emeigency  medical  condition  should  be 
expanded  and  more  precisely  defined. 
Respanae:  We  agree  in  part  that  the 
definition  should  be  clarified.  Therefore, 
we  have  revised  the  definition  of 
emergency  services  to  say  that  "after 
the  sudden  onset  of  a  medical  condition 
*  *  *".  Hhs  diange  will  make  die 
definiboD  of  emagescy  services 
consistent  with  the  definition  already  in 
use  in  the  Medicaid  program  at  42  CFR 
447.53(b)(4)  and  widi  die  definition 
contained  in  section  1887(e)(1)  <rf  the 
Act.  relating  to  hospital  emergency 
departments  inappropriate  failure  to 
treat  certain  patients  (the  anti-dumping 
provision).  However,  we  bebeve  the 
broad  definition  allows  States  to 
interpret  and  further  define  the  services 
svailaUe  to  aliens  covered  by  section 
1903(v}(2)  whirfi  are  any  services 
necessary  to  treat  an  emergency  medical 
condition  m  a  consistent  and  proper 
manner  supported  by  professional 
medical  judgement.  Farther,  the 
significant  variety  of  potential 
emergencies  and  the  unique 
combination  of  i^ysical  conditions  and 
the  patient's  response  to  treatment  are 
so  varied  that  it  is  neither  practical  nor 
possible  to  define  widi  more  precision 
all  those  conditions  which  will  be 
considered  emergency  medical 
conditions. 

Comment  Several  commenters 
questioned  the  stnictnre  of  the 
regulations  at  1 435.139,  and.  in 
particular,  suggested  that  PRUCOL 
aliens  should  be  included  as  a 


mandatory  coverage  gnnqi.  One 
commenter  noted  diat  alien  coverage 
groups  were  proposed  for  the  mandatory 
categoricaBy  needy  end  die  optional 
mecficaBy  needy  but  not  for  the 
optionally  categorically  needy. 

Response:  We  agree  that  all  lawful 
permanent  and  FRUCOL  aliens  who 
meet  die  odier  eligibifi^  requirements 
are  eli^le  for  Medicaid  but  in  some 
cases  are  limited  in  die  services  they 
may  receive.  For  example,  seme  alieBS 
legaliud  under  IRCA  are  subject  to  a 
statutory  5  year  limit  on  the  services 
eligible  indWiduals  may  receive.  To 
eliminate  the  confiision  and  duplication 
of  effort,  we  are  aioving  material  in 
9  435.139  of  sulqiart  B  and  1 43&.350  of 
subpart  D  to  fi§  435.406  and  435.408  of 
subpart  E  reflectively,  which  relates  to 
general  eligibility  requirements.  We 
believe  this  change  iikdicates  that 
immigration  statois  is  one  condition  of 
Medicaid  eUgibitity  that  must  be  met 
Aliens  who  are  set  lawfid  peiasffiient 
residents.  BlUCOL.  or  legalized  aliens 
under  IRCA  but  otherwise  meet  the 
eligibility  reqoiranents  of  the  State's 
Medicaid  {dan  shall  be  afforded  the 
services  necessoy  to  treat  an 
emergency  medical  condition.  These 
aliens  are  identified  in  |§  43S.139  and 
435.35a 

Comment-  One  commenter  suggested 
die  dedsion  in  INS  v.  Chadba,  (462  U& 
919, 103  S.Ct  2764  (1983))  apfdies  to  die 
suspension  of  d^ortation  categCHy.  and 
recommended  tlmt  the  language  in 
S  435.40e(n)  be  revised  to  reflect  die 
view  that  saspensioa  of  deportation 
under  section  244  of  the  Immigration  * 
Naturalization  Act  establishes  "per  se" 
PRUCOL  sUtos. 

Response:  We  have  not  accepted  this 
comment.  The  Supreme  Court  decision 
in  Chadha  is  concerned  only 
incidentally  with  the  status  of  aliens 
granted  a  suspension  of  deportation  by 
an  immigration  judge.  This  decision  is 
almost  exclusively  concerned  with  the 
Constitutional  issoe  of  separation  of 
powers  and  the  validity  of  a  veto  of  an 
executive  action  by  one  House  of 
Congress,  h  is  not  the  policy  or  practice 
of  INS  to  deport  an  individual  vdio  has 
been  granted  a  suspension  of 
deportation  pursuant  to  section  244  of 
the  INA  which  is  not  lifted  far  two 
years.  However,  such  individuals,  like 
all  applicants  for  Medicaid,  must  have 
their  immigration  status  verified  with 
die  R4S  tfarou^  the  SAVE  system.  In 
verifying  die  status  of  an  alien,  INS  will 
be  af^ed,  as  appropriate,  whether  the 
INS  contemplates  enforcing  the 
departure  of  the  alien,  ff  INS  replies  thai 
they  do  not  deport  a&ens  in  this 
category,  HCFA  will  consider  such  an 


individual  to  befRUCOL  Fusdiet.  die 
language  used  to  describe  this  PRUCOL 
category  is  identical  to  the  language  of 
the  Berger  v.  Heckler  decision. 
However,  we  have  changed  the 
language  in  proposed  ii  4S5.408(a)  and 
436.408(n)  (now  appears  as 
S§  435.409(b)(14)  «d  435.408(b)(14))  to 
conform  to  the  daacripdon  used  by  SSA. 
In  our  view  consistency  in  the  use  of 
regulatory  language  with  SSA  will 
produce  consistent  application  of 
PRUCOL  policy  in  determining  eligibility 
under  both  agencies'  programs  and  it  is 
consistent  with  the  language  of  the 
Berger  consent  decree  which  HCFA  has 
adopted  as  its  policy.  "Hierefore,  an 
applicant  who  dainis  PRUCOL  status 
because  he  has  been  granted  a 
suspension  of  deportation  under  section 
244  of  die  INA  vrill  need  to  have  diat 
status  verified  by  INS.  If  INS  verifies 
that  the  applicant  is  in  a  granted 
suspension  category,  then  the  individual 
is  PRUCOL  for  prpgram  purposes. 

Comment  Several  commenters 
suggested  that  the  regulations  are 
unclear  concerning  the  pregnancy 
related  services  eligible  legabzed  aliens 
may  receive. 

Response:  We  have  clarified  the 
regulations  at  i  440.250  to  make  it  dear 
that  die  statutory  provisions  of  section 
1916(a)(2KB)  of  die  Act  govern  the 
services  available  to  eligible  pregnant 
alien  women  who  have  been  granted 
lawful  status  under  sections  245A,  210, 
and  210A  of  the  INA  and  who  are  not 
members  of  the  exempt  groups  specified 
in  tlrase  sections. 

Commait  Sevecal  commenters 
questioned  wbelfaar  the  State  residence 
ndes  at  42  CFR  435.403  apply  to  persons 
seeking  coverage  of  services  needed  to 
treat  an  emergency  medical  condition  as 
defined  in  section  1903(v)  <d  the  Act 
The  commenters  were  especially 
concerned  that  ap^ying  the  State 
residence  requirement  to  persons  who 
have  the  status  of  legal  noa-iminigrant 
would  improperly  deny  such  people 
coverage  of  services  they  require  for 
treatment  of  emetgeiKy  medical 
conditions. 

Response:  Secdan  1903(v)(2)  of  the 
Act  provides  that  payment  shall  be 
made  for  services  necessary  to  treat  aa 
emergency  medical  condition  of  an  alien 
if  that  alien  is:  not  a  lavrfal  permanent 
resident  or  permaoendy  residing  in  the 
United  States  under  color  of  law,  and 
"such  olien  otherwise  meets  the 
eligibility  requuememts  for  medical 
assistance  under  Jhe  State  fiJaa 
approved  under  this  tide  *  *  *" 
(emphasis  added).  One  of  the  eligibility 
requirements  of  Stats  plans  far  medical 
assistance  is  that  applicants  and 
recipients  meet  the  Stale  residenoe 


requirements  at-42€FR  435403.  Hiase 
regulations  provide  specific  ndes  far 
determining  State  aesidance  depeading 
on  whether  the  applioant  is  capable  «f 
expressing  intent  whether  the  applicant 
is  in  aa  institiMioa,  and  whether  the 
applicant  is  21  years  of  age  or  over, 
llius,  with  respect  to  .an  applicant  who 
is  capable,  over  21,  and  not  in  an 
institution  such  a  person  if>  a  eesident  of 
the  State  if  that  person  is  physically 
present  in  the  State  «ridi  the  intention  of 
rediaining  ia  die  Slate  indefinitely.  The 
regtdations  at  42  CFR  435.402  do  not 
require  that  the  applicant  have  a 
permanent  address  in  order  to  estabhsh 
State  residence.  By  requiring  that  aliens 
described  in  section  190a(v)(2)  of  the 
Act  who  seek  coverage  cf  services  to 
treat  an  emergency  jnedical  conditioa. 
meet  the  same  State  remdence  rules  dirt 
homeless  cifizen  appBcants  must  meet 
such  aliens  will  be  treated  the  sanae  as 
all  other  applicants  in  determining 
whether  they  meet  eligibility 
requirements  of  the  State  plan. 

TV.  Provisions  of  the  Final  Regulations 

After  consideration  of  the  comments 
received  and  our  furdier  analysis,  we 
are  publishing  as  final  the  September  29. 
1988  proposed  regulations  with  a 
number  of  revisions. 

In  §  435.1,  Introduction,  which 
provides  a  brief  explanation  of  the  effect 
of  certain  laws  on  Medicaid  eligibility. 
we  are  making  minor  additional  changes 
to  paragraphs  (f)  and  (g)  to  improve 
readability. 

Sections  435.130  under  Subpart  B, 
Mandatory  Coverage  of  the 
Categorically  Needy;  §  435.350  under 
Subpart  D,  Optional  Coverage  of  the 
Medically  Needy:  S  436.128  under 
Subpart  B,  Mandatory  Coverage  of  the 
Categorically  Ncetiy  (in  territories); 
S  436.330  under  Subpart  D,  Optiond 
Coverage  of  the  Medically  Needy  ija  the 
territories),  are  revised.  Eadi  section  is 
entitled.  Coverage  for  certain  aliens.  To 
eliminate  confusitMi  and  dnpHcatioii,  we 
are  deleting  material  in  these  sections 
relating  to  general  eligibility 
requirements  and  moving  it  to 
§  S  435.406  and  436.406.  We  ace  revising 
S  435.139  to  specify  that  the  State  must 
provide  services  (for  which  FFP  is 
available)  necessary  for  the  treatment  of 
an  emergency  medical  condition  of 
certain  aliens  as  specified  in 
S  435.406(cl. 

Sectiora  435.406^  u>d  4S6.406(a) 
specify  current  reqirii'enieuts  that  an 
agency  must  provide  Medicaid  to 
eligible  residents  of  the  United  States 
who  meet  the  citizenship  and  alienage 
requismnents.  We  are  adding  a  new 
paragraph  (a)(4)  which  apedfies  diat  the 
agency  must  provide  Medicaid  to  ahens 


granted  Jasvfri^ 
under  sseMoa  ZMaf  the<i 
Nationaii^  Act  unless  die  aKenanM 
be  ehgible  far  AHXI  We  aia 
this  ^ange  «s  a  aesult  of  OBI 
concerning  our  interpretation  of  aaotton 
2ia(f)  of  the  INA.  In  parayaph  ^)  «f 
these  sections,  we  axe  removing  die 
eligibility  requireaient  vrith  tcapect  to 
persons^overed  under  secttoa  I90S(v|(2} 
of  the  Act  We  are  making  (his  obaage 
because  sectioo  411^K1S)  of  die  MCCA 
amended  section  llS7(a)  of  4be  Aot  to 
delete  the  requirement  that  apptioantB 
obtain  and  present  a  social  security 
number  as  a  concbtion  of  eligibility  ff  the 
applicant  is  a  person  described  in 
section  1903(vH2)  of  the  Act.  We  are 
adding  a  paragraph  (d)  to  i  §  435<40B  and 
436.406  to  specify  that  die  5-year 
restriction  contained  in  sections  24S(h) 
and  210A  of  the  INA  applies  to  those 
eligible  individuals  not  described  in 
paragraph  (a)  of  SS  435.406  and  436.409. 
We  are  making  this  change  to  deariy 
implement  the  statutory  provisions  of 
sections  245A,  210  and  210A  of  the  INA. 

We  are  making  several  revisions  to 
S§  435.408  and  436.408  to  make  our 
regulations  correspond  with  SSA 
regulations  at  20  CFR  416.161&  The 
regulations  include  a  general  statement 
pertaining  to  the  establishment  of 
PRUCOL  by  applicants,  and  clarifying 
that  the  listed  dociunents  are  the  iDO&t 
common  ones  used  to  establish 
particular  status.  We  are  spedfying  that 
any  documents  that  are  acceptable  to 
the  State  as  establishing  the  required 
period  of  residence  for  individuals 
claiming  PRUCOL  stotus  imder  section 
249  of  the  INA  may  be  accepted.  We  are 
also  revising  the  sections  covering 
extended  voluntaiy  departure,  and  the 
extent  to  which  aa  ap^ication  by  itself 
gives  a  person  a  PRUCOL  status.  Except 
where  spedficaUy  stated  in  ^>e 
regulations  aa  apphcation  for  a  status 
does  not  by  itsdf  permit  an  applicant  to 
be  found  to  be  mUCOL  An  application 
for  a  status,  however,  is  a  factor  M^uch 
will  be  considered  in  determining  the 
status  of  an  applicant  la  cases  that  are 
not  exempt  by  law,  howeveE,  the 
applicant's  claimed  status  wtU  be 
verified  with  die  INS  diraugh  die  SAVE 
system. 

In  subpart  B,  1 4«a200(a)s^ifies  die 
statutory  requirements  and  limits 
applicable  to  all  services.  We  mte 
making  a  change  to  paragraph  <a)  to 
include  a  provision  of  section  1903(1^(2) 
of  die  Ad  which  provides  diet  FFP  wifl 
be  available  for  services  necessaiy  to 
treat  an  emergency  medical  conditiaaof 
an  alien  not  described  in  paragnifrti 
(a)(3)  of  diis  aaction.  if  dwt  aben  meeto 
the  ebgibibty  requirements  of  the  State 
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plan.  We  are  revising  S  440.250,  Limits 
on  comparability  of  services,  and 
\  440.255,  Limited  services  available  to 
certain  aliens,  to  reorganize  the  material 
contained  in  these  sections  to  better 
reflect  the  statutory  provisions  of 
section  1903(v)  of  Uie  Act  and  sections 
245.  210  and  210A  of  the  INA. 

In  1 440.250,  we  are  clarifying  the 
regulations  to  make  the  statutory 
provisions  of  section  1916(a)(2)(B)  of  the 
Act  govern  the  services  available  to 
eligible  pregnant  alien  women  who  have 
been  granted  lawful  status  under  section 
245A.  210,  and  210A  of  the  INA  and  who 
are  not  members  of  the  exempt  groups 
specified  in  those  sections.  We  are 
revising  S  440.255,  to  specify  that  FFP  is 
available  for  services  and  conditions 
which  are  provided  to  those  aliens 
specified  in  this  section. 

V.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  regulation  that 
meets  one  of  the  E.O.  criteria  for  a 
"major  rule":  that  is,  that  would  be 
likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  regulation  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  all 
providers  as  small  entities.  Also,  section 
1102(b)  of  the  Act  requires  the  Secretary 
to  prepare  a  regulatory  impact  analysis 
if  die  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  also  must  conform  to  the 
provisions  of  section  604  of  RFA.  For 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  which  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  rule  reflects  statutory  changes 
and  codifies  in  regulations  practices 
which  have  already  been  implemented. 
The  statutory  changes  expanding 
eligibility  groups  and  coverage  of 
services  will  increase  Medicaid  program 


expenditures;  however,  the  threshold 
criteria  of  E.0. 12291  will  not  be  met. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we 
have  not  prepared  analyses  for  either 
the  RFA  or  small  rural  hospitals. 

VL  Information  Collection  Requirements 

Sections  435.1(g),  435.408  and  436.408 
of  this  final  rule  contain  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
under  the  Paperwork  Reduction  Act  of 
1980.  A  notice  will  be  published  in  the 
Federal  Register  after  approval  is 
obtained. 

Vn.  List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health,  Guam, 
Medicaid,  Puerto  Rico,  Supplemental 
Security  Income  (SSI).  Virgin  Islands. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  Chapter  FV  is  amended  as  set 
forth  below: 
A.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  to  part  435  is 
amended  by  adding  a  new  undesignated 
center  heading  and  new  S  435.139 
immediately  after  existing  S  435.136 
under  subpart  B,  new  §  435.350  is  added 
immediately  after  existing  §  435.340 
under  subpart  D,  §  435.402  is  removed 
and  reserved  and  new  §  S  435.406  and 
435.408  are  added  under  subpart  E  to 
read  as  follows: 

PART  435— EUGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 


Subpart  B— Mandatory  Covarage  of  the 
Categorically  Naady 


Mandatory  Coverage  of  Certain  Aliens 


and  adding  in  cluonologicai  mder 
additional  taw  dtations  to  vead  as 
fc^ows: 


435.139    Coverage  for  certain  aliens. 


Subpart  [>-Optlonal  Covarage  of  ttie 
MadicaNy  Naady 

***** 

435.350    Coverage  for  certain  aliens. 

Subpart  E-Ganeral  Ellgibiiity 
Raquiremants 


435.402     [Reserved] 
***** 

435.406    Citizenship  and  alienage. 
435.408    Categories  of  aliens  who  are 

permanently  residing  in  the  United 

States  under  color  of  law. 
***** 

'  3.  In  subpart  A.  S  435.1  paragraph  (a) 
is  revised;  new  paragraphs  (f)  and  (g) 
are  added  as  follows: 

§  435.1    Introduetloa 

(a)  This  section  provides  a  brief 
explanation  of  Medicaid  eligibility  as 
affected  by  changes  in  the  cash 
assistance  programs  under  the  Social 
Security  Act,  and  by  other  public  laws. 
***** 

(f)  Changes  in  Medicaid  eligibility  for 
aliens  as  a  result  of  Public  Law  99-^509. 
Section  9406  of  Public  Law  99-509  added 
a  provision  (section  1903(v)  of  the  Act) 
that  requires  States,  effective  January  1, 
1987,  to  furnish  services  necessary  to 
treat  an  emergency  medical  condition 
(including  emergency  labor  or  deUvery) 
of  aliens  who  are  not  lawfully  admitted 
for  permanent  residence  or  otherwise 
permanently  residing  in  the  United 
States  under  color  of  law  and  who 
otherwise  meet  the  eligibility 
requirements  for  Medicaid.  Previously, 
States  were  not  required  to  furnish 
services  to  such  aliens. 

(g)  Changes  in  Medicaid  eligibility  for 
aliens  as  a  result  of  Public  Law  99-603. 
In  general  Medicaid  eligibility  is 
available  to  aUens  granted  lawful 
temporary  resident  status  imder  sections 
254A,  210  or  210A  of  Uie  Immigration 
and  Nationality  Act  who  meet  the 
eligibility  requirements  under  the 
approved  State  Medicaid  plan.  Aliens 
must  provide  the  State  agency  with 
documentation  that  they  have  been 
granted  lawful  temporary  or  permanent 
resident  status  to  obtain  eligibility  under 
this  provision.  Some  aliens  granted 
lawful  status  under  Public  Law  99-603 
are  only  eligible  for  limited  services  for 
5  years  from  the  date  they  are  granted 
lawful  temporary  resident  status,  even 
though  they  are  otherwise  eligible  under 
the  Medicaid  State  plan. 

4.  Section  435.3  is  amended  by 
revising  paragraph  (a)  introductory  text 


S43&3 

(a)  This  part  implements  the  following 
sections  of  the  Act  and  other  public 
laws  which  aterte  eli^bility  requiiements 
and  standards: 

***** 

1909(v)  Pqmert  for  emerseacy  servwes 
under  Medicaid  provided  to  aliens.     ' 

Public  Law  9&-4flB.  section  9406  I^ayment 
for  emergency  medical  services  provided  to 
aliens. 

Public  Law  99<'W3,  section  201  Aliens 
granted  legalized  stBtrre  under  section  245A 
of  the  Immigration  and  Nationality  Act  (8 
Uii.C  12Ka)  may  under  certain 
circumstances  be  eligible  for  Medicaid. 

Public  Law  99-603,  section  302  Aliens 
granted  legalized  status  under  section  ZlOof 
the  fanraigration  and  NationaHty  Act  may 
under  certain  circumstances  be  eligible  for 
Medicaid  (8  U.SJC  1160). 

Public  Law  99-603  section  303  Atiens 
granted  legal  status  under  section  210Aof  the 
Immigration  and  Nationality  Act  may  laider 
certain  circunstancas  be  eligible  for 
Medicaid  (8  ILS.C  llfil). 

5.  In  subpart  B,  a  new  undesignated 
center  heacHng  and  new  S  435.139  are 
added  immediately  after  §  435.138  to 
read  as  follows: 

Mandatory  Conietage  of  Certain  Aliens 

§  435.139    Coverage  for  cerMn  aNena. 
The  agency  must  provide  services 
necessary  for  the  treatment  of  an 
emergency  medical  condition,  as  defined 
in  S  440.2S5(c)  of  this  chapter,  to  those 
aliens  described  in  S  435.406(c)  of  this 
subpart. 

6.  In  subpart  0,  a  new  \  435.350  is 
added  to  read  as  follows: 

§435.350    Covarage  for  certain  allena. 

If  an  agency  provides  Medicaid  to  the 
medically  needy,  it  must  provide  the 
services  necessary  for  the  treatment  of 
an  emergency  medical  condition,  as 
defined  in  B  440.255(c)  of  this  chapter,  to 
those  aliens  described  in  S  435.406(c]  of 
this  subpart. 
1435.402    [Ramevad  and  Raaarvaiq 

7.  In  subpail  E.  S  435.402  is  removed 

and  reserved,  i 

8.  A  new  S  435.406  is  added  to  read  as 
follows: 

{435.406    CWnnatilpandaHanaga. 

(a)  The  agency  must  provide  Medicaid 
to  otherwise  eligible  residents  of  the 
United  States  who  are — 

(l)Qtizens;'or 

(2)  Aliens  lawfully  adouttad  ior 
permanent  residence  or  permanently 


residing  in  die  United  States  under  color 
of  law  as  defined  in  {  435.406  of  this 
part: 

(3)  Aliens  granted  iawlul  tenyocaiy 
lesideBt  status  -under  sections  245A  and 
2iaA  of  the  fanmigretion  and  JNatiosality 
Act  if  Ae  individual  is  aged,  b^d.  or 
disabled  as  defined  in  section  1614ta)(l) 
of  the  Act  under  18  years  of  age.  or  a 
Cuban/Haitian  entrant  as  de&aed  in 
section  S01(e){l)  and  (2)(A)  of  Public 
Law  96-422:  or 

(4)  Aliens  granted  lawful  temporary 
resident  status  under  section  210  of  the 
Immigration  and  Nationality  Atrt  untess 
the  aKen  would,  btrt  for  die  5-year  bar  to 
receipt  of  AFDC  ctmtained  in  sudi 
section,  be  eligible  for  AFDC. 

(b)  The  agency  mast  only  provide 
eraergOKy  services  (as  defined  for 
purposes  of  section  191«(aK2)(I>)  of  the 
Social  Security  Act),  and  services  for 
pregnant  women  as  defined  in  eection 
igi6(aK2XB)  of  the  Social  Seoortty 
Act  to  otherwise  eiigiUe 

residents  of  the  United  States  not 
described  in  paragraph  (a)(3]  and  (a)(4) 
of  this  section  who  have  been  granted 
lawful  temporary  or  lawful  permanent 
resident  status  under  sections  245A.  210" 
or  210A  of  the  Immigration  and 
Nationality  Act  for  five  years  from  the 
date  lawful  temporary  resident  status 
was  granted. 

(c)  The  agency  must  provide  payment 
for  the  services  described  in  %  440.25S(c) 
of  this  chapter  to  residents  of  the  State 
who  otherwise  meet  the  eligibility 
requirements  of  the  State  plan  (except 
for  receipt  of  AFDC  SM,  or  State 
Supplementary  payments  and  the 
presentation  vi  a  social  security 
number)  but  who  do  not  meet  die 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section. 

(d)  "Sie  limitations  on  eligibility  set 
forth  in  paragraph  (b)  of  this  section  do 
not  apply  after  5  years  from  the  date  an 
alien  was  granted  lawful  temporary 
resident  status  under  sections  245A,  210 
and2ieAoftheINA. 

9.  A  new  §  435.408  is  added  to  read  as 
follows: 

§435.408   Categartas  Of  aiians  wtM  are 
permanently  residing  In  the  Unitad  States 
under  color  of  law. 

This  section  describes  aliens  that  the 
agency  must  accept  as  permanently 
residing  in  the  United  States  under  color 
of  law  and  who  may  be  eligible  for 
Medicaid. 

(a)  An  individual  may  be  eligible  for 
Mediicaid  if  the  individual  is  an  alien 
residing  in  the  United  States  with  the 
knowledge  and  permission  of  die 
Immigration  and  Naturalization  Services 
(INS)  and  the  INS  does  not  contemplate 


enfofdng  the  alien's  depsrtMse.  TheAIS 
does  sot  oonteanptate  aiifisidqg  aa 
alien's  depaitaee  if  it  js  the  palkarar 
practice  of  INS  aot  to  eBlcHce  d» 
departaie  of  aliens  ia  the  same  ratr,gnry, 
or  if  fron  all  the  iaots  and 
circBiBstanoes  ia  a  particular  case  it 
appears  that  INS  is  otherwise  penaittMig 
die  atiea  to  reside  ia  the  Unitad  States 
indefinitely,  as  detennined  by  vea^nng 
die  alien's  atatus  with  INS. 

(b)  Aliens  who  are  pennaaendy 
residingin  die  United  Slates  under calor 
of  law  aie  listed  below.  None  of  the 
categories  includes  applicants  for  «b 
inwiiigTBtinn  and  Naturalization  Senrice 
status  otlsr  dian  those  appiicaats  listed 
in  paraff-aph  (bK8)  oi  diis  section  or 
thiMe  ODvered  wder  paragraph  (bX^  ^ 
this  section.  J^ione  of  the  categories 
allows  Medicaid  etigibility  for 
nommmigranta:  for  example,  studentB  or 
visitors.  Also  listed 'are  the  moat 
commonly  used  docuawnts  that  the  W& 
provides  to  aliens  ia  these  categories. 

(1)  ^iens  admitted  to  the  United 
States  porsaant  to  8  U.S.C.  llS3(a)|7), 
(section  2D3(a)(7)  of  die  Imnrigration  and 
Nationality  Act).  Ask  for  a  copy  of  INS 
Form  1-94  endorsed  "Refugee- 
Conditional  Entry"; 

(2)  Aliens,  including  Cuban/Haitian 
entrants,  paroled  in  the  United  States 
pursuant  to  8  U.S.C.  1182(d)(5]  (section 
212(d)(S)  of  die  Immigration  and 
Nationality  Act).  Ask  for  a  copy  of  INS 
Form  1-94  with  notation  that  the  aben 
was  paroled  pursuant  to  section 
212(dK5)  of  the  Immigration  and 
Nationality  Act.  For  Cuban/Haitian 
entrants,  ask  for  a  copy  of  INS  Form  1-94 
stamped  Cuban/Haitian  entrant  (Status 
Pending)  reviewable  January  15, 19B1. 
(AlthoT^  die  forms  bear  this  notation. 
Cuban/Haitian  entrants  are  admitted 
under  section  212(d)(5)  of  the 
Immigration  and  Nationality  Act); 

(3)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefinite  stay  of 
deportation.  Ask  for  an  Immigration  and 
Naturalization  Service  letter  with  this 
information  or  INS  Form  1^4  with  such 
a  notation: 

(4)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefinite 
voluntary  departure.  Ask  for  an 
Immigration  and  Naturalizatira  Sovice 
letter  or  INS  Form  1-04  showing  that 
vohmtary  departure  has  been  panted 
for  an  indefinite  time  period; 

(5)  Aliens  on  whose  behalf  an 
immediate  relative  petition  has  been 
approved  and  their  families  covesed  by 
the  petition  who  are  entided  to 
voltmtary  departure  (under  8  CFR 
242.5(a)(2)(vi))  and  whose  departure  the 
Immigration  and  NaturaUzation  Service 
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does  not  contemplate  enforcing.  Ask  for 
a  copy  of  INS  Form  1-94  or  Form  1-210  or 
a  letter  showing  that  status: 

(8)  Aliens  who  have  filed  applications 
for  adjustment  of  status  pursuant  to 
section  245  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1255)  that  the 
Immigration  and  Naturalization  Service 
has  accepted  as  "properly  filed"  (within 
the  meaning  of  8  CFR  245.2(a)  (1)  or  (2)) 
and  whose  departure  the  Immigration 
and  Naturalization  service  does  not 
contemplate  enforcing.  Ask  for  a  copy  of 
INS  Form  1-94  or  1-181  or  a  passport 
appropriately  stamped; 

(7)  Aliens  granted  stays  of  deportation 
by  court  order,  statute  or  regulation,  or 
by  individual  determination  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  106  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1105a)  or  relevant  Immigration 
and  Naturalization  Service  instructions, 
whose  departure  that  agency  does  not 
contemplate  enforcing.  Ask  for  a  copy  of 
INS  Form  1-94  or  a  letter  from  the 
Immigration  and  Naturalization  Service, 
or  a  copy  of  a  court  order  establishing 
the  alien's  status; 

(8)  Aliens  granted  asylum  pursuant  to 
section  208  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1158).  Ask  for  a 
copy  of  INS  Form  1-94  and  a  letter 
establishing  this  status; 

(9)  Aliens  admitted  as  refugees 
pursuant  to  section  207  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1157)  or  sprMon  203(a)(7)  of  the 
Immigration  an:',       .onality  Act  (8 
U.S.C.  1153(a)(7)J.  Ask  for  a  copy  of  INS 
Form  1-94  properly  endorsed: 

(10)  Aliens  granted  voluntary 
departure  pursuant  to  section  242(b)  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C  1252(b))  or  8  CFR  242.5  whose 
departure  the  Immigration  and 
Nationality  Service  does  not 
contemplate  enforcing.  Ask  for  a  Form 
1-94  or  Form  1-210  bearing  a  departure 
date; 

(11)  Aliens  granted  deferred  action 
status  pursuant  to  Immigration  and 
Naturalization  Service  Operations 
Instruction  103.1(a)(ii)  prior  to  ]une  15, 
1984  or  S  242.1(a)(22)  issued  lune  15, 
1984  and  later.  Ask  for  a  copy  of  INS 
Form  1-210  or  a  letter  showing  that 
departure  has  been  deferred; 

(12)  Aliens  residing  in  the  United 
States  under  orders  of  supervision 
pursuant  to  section  242  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C  1252(d)).  Ask  for  a  copy  of  Form 
1-220  B; 

(13)  Aliens  who  have  entered  and 
continuously  resided  in  the  United 
States  since  before  January  1, 1972  (or 
any  date  established  by  section  249  of 


the  Immigration  and  Nationality  Act,  8 
U.S.C.  1259); 

(14)  Aliens  granted  suspension  of 
deportation  pursuant  to  section  244  of 
the  Immigration  and  Naturalization  Act 
(8  U.S.C.  1254)  and  whose  departure  the 
Immigration  and  Naturalization  Service 
does  not  contemplate  enforcing.  Ask  for 
an  order  from  an  immigration  judge 
showing  that  deportation  has  been 
withheld; 

(15)  Aliens  whose  deportation  has 
been  withheld  pursuant  to  section  243(h) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1253(h)).  Ask  for  an  order  from 
an  immigration  judge  showing  that 
deportation  has  been  withheld;  or 

(16)  Any  other  aliens  living  in  the 
United  States  with  the  knowledge  and 
permission  of  the  Immigration  and 
Naturalization  Service  and  whose 
departure  that  agency  does  not 
contemplate  enforcing.  (Including 
permanent  non-immigrants  as 
established  by  Public  Law  99-239.  and 
persons  granted  Extended  Voluntary 
Departure  due  to  conditions  in  the 
alien's  home  coimtry  based  on  a 
determination  by  the  Secretary  of  State). 

B.  42  CFR  part  436  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

2.  The  table  of  consents  to  part  436  is 
amended  by  removing  and  reserving 

§  436.402.  adding  a  new  §  436.128  under 
Subpart  B,  S  436.330  under  subpart  D, 
and  new  S§  436.406  and  436.408  under 
subpart  E  to  read  as  follows: 

PART  436~ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 


Subpart  B— Mandatory  Coverage,  of 
the  Categorically  Needy 

436.128  Coverage  for  certain  aliens. 


Subpart  D— Optional  Coverage  of  the 
Medically  Needy 

*  •       •       •       » 

436.330    Coverage  for  certain  aliens. 

Subftart  E— Gmmal  EHgibiitty 
Requirmnenta 

*  •        *        •        • 

436.402  (Reservedl 

*  *         •         •         * 

436.406  Citizenship  and  alienage. 


436.408  Categories  of  aliens  who  are 
permanently  residing  in  the  United 
States  under  color  of  law. 

***** 

3.  In  subpart  A,  §  436.2  is  amended  by 
revising  the  introductory  text  and 
adding  in  chronological  order  additional 
law  citations  to  read  as  follows: 

§436.2    Basis. 

This  part  implements  the  foUowing 
sections  of  the  Act  and  other  public 
laws  which  state  requirements  and 
standards  for  eligibility: 
♦        «        *        •        • 

1903(v)  Payment  for  emergency  services 
under  Medicaid  provided  to  aliens. 
***** 

Public  Law  99-509.  section  9406  Payment 
for  emergency  medical  services  provided  to 
aliens. 

Public  L.aw  99-603.  section  201  Aliens 
granted  legalized  status  under  section  245A 
of  the  Immigration  and  Nationality  Act  (8 
U.S.C.  1255a)  may  under  certain 
circumstances  be  eligible  for  Medicaid. 

Public  Law  99-603,  section  302  Aliens 
granted  legalized  status  under  section  210  of 
the  Immigration  and  Nationality  Act  may 
under  certain  circumstances  be  eligible  for 
Medicaid  (8  U.S.C.  1180). 

Public  Law  99-603.  section  303  Aliens 
granted  legal  status  under  section  210A  of  the 
Immigration  and  Nationality  Act  may  under 
certain  circumstances  be  eligible  for 
Medicaid  (8  U.S.C.  1161). 

4.  A  new  S  436.128  is  added  to  subpart 
B  to  read  as  follows: 

§  436.128    Coverage  for  certain  qualified 
aliens. 

The  agency  must  provide  the  services 
necessary  for  the  treatment  of  an 
emergency  medical  condition  as  defined 
in  S  440.255(c)  of  this  chapter  to  those 
aliens  described  in  9  436.406(c)  of  this 
subpart. 

5.  A  new  §  436.330  is  added  to  subpart 
D  to  read  as  follows: 

S  436.330    Coverage  for  certain  aliens. 

If  an  agency  provides  Medicaid  to  the 
medically  needy,  it  must  provide  the 
services  necessary  for  the  treatment  of 
an  emergency  medical  condition,  as 
defined  in  S  440.255(c)  of  this  chapter  to 
those  aliens  described  in  §  436.406(c)  of 
this  subpart. 
S  436.402    [Ranioved  and  Reserved] 

6.  In  subpart  E,  S  436.402  is  removed 
and  reserved. . 

7.  A  new  §  436.406  is  added  to  read  as 
follows: 

S  436.406    Citizenship  and  alienage. 

(a)  The  agency  must  provide  Medicaid 
to  otherwise  eligible  residents  of  the 
United  States  who  are — 


(1)  Citizens:  or 

(2)  Aliens  lawfully  admitted  for 
permanent  residence  or  permanently 
residing  in  the  United  States  imder  color 
of  law,  as  defined  in  1 436.408  of  this 
part; 

(3)  Aliens  granted  lawful  temporary 
resident  status  under  sections  245A  and 
210A  of  the  Immigration  and  Nationality 
Act  if  the  individual  is  aged,  blind,  or 
disabled  as  deflned  in  section  1614(a)(1) 
of  the  Act,  under  18  years  of  age,  or  a 
Cuban/Haitian  entrant  as  defined  in 
section  501  (e)(1)  and  (2)(A)  of  Pub.  L. 
96-422;  or 

(4)  Aliens  granted  lawful  temporary 
resident  status  under  section  210  of  the 
Inunigration  and  Nationality  Act  unless 
the  alien  would,  but  for  the  5-year  bar  to 
receipt  of  AFDC  contained  in  such 
section,  be  eligible  for  AFDC. 

(b)  The  agency  must  only  provide 
emergency  services  (as  defined  for 
purposes  of  section  1916(a)(2)(D)  of  the 
Social  Security  Act),  and  services  for 
pregnant  women  as  defined  in  section 
1916(a)(2)(B)  of  the  Social  Security  Act 
to  otherwise  eligible  residents  of  the 
United  States  not  described  in 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  who  have  been  granted  lawful 
temporary  or  lawful  permanent  resident 
status  under  section  245A,  210  or  210A 
of  the  Immigration  and  Nationality  Act 
for  five  years  from  the  date  lawful 
temporary  resident  status  was  granted. 

(c)  The  agency  must  provide  payment 
for  the  services  described  in  S  440.255  to 
residents  of  the  State  who  otherwise 
meet  the  eligibility  requirements  of  the 
State  plan  (except  for  receipt  of  AFDC, 
SSI,  or  State  St^plementary  payments 
and  the  presentation  of  a  social  security 
number)  but  who  do  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section. 

(d)  The  limitations  on  eligibility  set 
forth  in  paragraph  (b)  of  this  section  do 
not  apply  after  5  years  &t>m  the  date  this 
alien  was  granted  lawful  temporary 
resident  status. 

8.  A  new  §  436.408  is  added  to  read  as 
follows: 

§438.408    Catefortea  of  allena  who  are 
permanently  reiMIng  In  the  United  States 
under  color  of  iSMr. 

This  section  describes  aliens  that  the 
agency  must  accept  as  permanently 
residing  in  the  United  States  under  color 
of  law  and  who  may  be  eligible  for 
Medicaid. 

(a)  An  individual  may  be  eligible  for 
Medicaid  if  the  individual  is  an  alien 
residing  in  the  United  States  with  the 
knowledge  and  permission  of  the 
Immigration  and  Naturalization  Services 
(INS)  and  the  INS  does  not  contemplate 
enforcing  the  alien's  departure.  The  INS 


does  not  contemplate  enforcing  the 
alien's  departure  if  it  is  the  policy  or 
practice  of  INS  not  to  enforce  the 
departure  of  aliens  in  the  same  category, 
or  if  from  all  the  facts  and 
circumstances  in  the  case  it  appears  that 
INS  is  otherwise  permitting  the  alien  to 
reside  in  the  United  States  idefinitely.  as 
determined  by  verifying  the  alien's 
status  with  INS. 

(b)  Aliens  who  are  permanently 
residing  in  the  United  States  under  color 
of  law  are  listed  below.  None  of  the 
categories  includes  applicants  for  an 
Immigration  and  Naturalization  Service 
status  other  than  those  applicants  listed 
in  paragraph  (b)(6)  of  this  section,  or 
those  covered  under  paragraph  (b)(ie)  of 
this  section.  None  of  the  categories 
allows  Medicaid  eligibility  for 
nonimmigrants:  for  example,  students  or 
visitors.  Also  listed  are  the  most 
common  documents  that  the  INS 
provides  to  aliens  in  these  categories. 

(1)  Aliens  admitted  to  the  United 
States  pursuant  to  8  U.S.C.  1153(a)(7), 
(section  203(a)(7)  of  the  Inunigration  and 
Nationality  Act).  Ask  for  a  copy  of  INS 
Form  1-94  endorsed  "Refugee- 
conditional  Entry"; 

(2)  Aliens,  including  Cuban/Haitian 
entrants,  paroled  in  the  United  States 
pursuant  to  8  U.S.C  1182(d)(5)  section 
212(d)(5)  of  the  Immigration  and 
Nationality  Act).  Ask  for  a  copy  of  INS 
Form  1-94  with  notation  that  the  alien 
was  paroled  pursuant  to  section 
212(d)(5)  of  the  Immigration  and 
Nationality  Act  For  Cuban/Haitian 
entrants  ask  for  a  copy  of  INS  Form  1-04 
stamped  Cuban/Haitian  entrant  (Status 
Pending)  reviewable  January  15. 1981. 
(Although  the  forms  bear  this  notation. 
Cuban/Haitian  entrants  are  admitted 
under  section  212(d)(5)  of  the 
Immigration  and  Nationalify  Act.); 

(3)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefinite  stay  of 
deportation.  Ask  for  an  Inunigration  and 
Naturalization  Service  letter  with  this 
information  or  INS  Form  1-94  with  such 
a  notation; 

(4)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefinite 
voluntary  departure.  Ask  for  an 
Immigration  and  Naturalization  Service 
letter  or  INS  Form  1-94  showing  that  a 
voluntary  departure  has  been  granted   - 
for  an  indefinite  time  period; 

(5)  Aliens  on  whose  behalf  an 
inunediate  relative  petition  has  been 
approved  and  their  families  covered  by 
the  petition  who  are  entitled  to 
voluntary  departure  (under  8  CFR 
242.5(a)(2)(vi))  and  whose  departure  the 
Immigration  and  Naturalization  Service 
does  not  contemplate  enforcing.  Ask  for 


a  copy  of  INS  Form  1-94  or  INS  Form  I- 
210  or  a  letter  showing  this  status: 

(6)  Aliens  who  have  filed  applications 
for  adjustment  of  status  pursuant  to 
section  245  of  the  Immigration  and 
Nationality  Act  (8  U.S-C  1255)  that  the 
Immigration  and  Naturalization  Service 
has  accepted  as  "properly  filed"  (within 
the  meaning  of  8  CFR  245.2(a)(1)  or  (2)) 
and  whose  departure  the  Immigration 
and  Naturalization  Service  does  not 
contemplate  enforcing.  Ask  for  a  copy  of 
INS  Form  1-04  or  1-181  or  a  passport 
properly  endorsed; 

(7)  Aliens  granted  stays  of  deportation 
by  coiul  order,  statute  or  regulation,  or 
by  individual  determination  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  106  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1105a)  or  relevant  Immigration    ' 
and  Naturalization  Service  instructions, 
whose  departure  that  agency  does  not 
contemplate  enforcing.  Ask  for  a  copy  of 
INS  Form  1-94  or  a  letter  from  the 
Immigration  and  Naturalization  Service^ 
or  a  copy  of  a  court  order  establishing 
the  aliens's  status; 

(8)  Aliens  granted  asylum  pursuant  to 
section  208  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1158).  Ask  for  a 
copy  of  INS  Form  1-04  and  a  letter 
establishing  this  status; 

(9)  Aliens  admitted  as  refugees 
pursuant  to  section  207  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1157)  or  section  203(a)(7)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1153(a)(7)).  Ask  for  a  copy  of  INS 
Form  1-94  properly  endorsed; 

(10)  Aliens  granted  voluntary 
departure  pursuant  to  section  242(b)  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1252(b))  or  8  CFR  242.5  whose 
departure  the  Immigration  and 
Naturalization  Service  does  not 
contemplate  enforcing.  Ask  for  a  copy  of 
INS  Form  1-94  or  1-210  bearing  a 
departure  date; 

(11)  Aliens  granted  deferred  action 
status  pursuant  to  Immigration  and 
Naturalization  Service  Operations 
Instruction  103.1(a)(ii)  prior  to  June  15. 
1984  or  §  242.1(a)(22)  issued  )une 

15. 1984  and  later.  Ask  for  a  copy  of  INS 
Form  1-210  or  a  letter  showing  that 
departure  has  been  deferred; 

(12)  Aliens  residing  in  the  United 
States  under  orders  of  super^sion 
pursuant  to  section  242  of  the 
Immigration  and  Nationalify  Act  (8 
U.S.C.  1152(d)).  Ask  for  a  copy  of  Form 
1-220  B; 

(13)  Aliens  who  have  entered  and 
continuously  resided  in  the  United 
States  since  before  January  1. 1972  (or 
any  date  established  by  section  249  of 
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(14)  Aiiens  granted  tuspeBoiiaa  of 
deportatioa  pumMJil  tojection  244  of 
the  IimiH^vtioa  and  NatioEu^tf  Act  {% 
ULSuC  1254}  and  whose  departufe  (Ke 
ImmigmtiiT  and  NatwalizalMa  Senrioe 
do««  not  oonteoplate  «akm±)g.  Aak  for 
an  aitder  from  the  lanugratioa  judge: 

(15)  Aliens  wfaose  deportation  feas 
been  wUhkeld  puraaant  to  aectkw  243(fa) 
of  the  Immigration  and  Nationality  Act 
(8  U.SlC  1253(hjJ.  Aek  for  an  order  fi«a 
an  immigraticHi  judge  showing  that 
deportation  has  been  withheld:  or 

{16]  Any  other  aliens  living  In  the 
United  States  wi&  tfie  knowledge  and 
permission  of  the  Immigration  and 
Naturalization  Service  zrA  whose 
departure  diat  agercy  does  not 
contemplate  enforcing,  tncludi^g 
permanent  non-immigraota  as 
established  by  Public  Law  99-239,  and 
persons  granted  Extended  Voluntary 
Departure  due  to  conditions  in  the 
alien's  home  ooantiy  based  on  a 
determination  by  the  Secretary  of  State. 

C  42  <7it  part  440,  subpart  B  would 
be  amended  as  set  forth  below; 

1.  Ute  authority  citation  for  part  440 
continues  to  read  as  follows; 

-    Anthnrity;  Sec.  TIOS  of  ^  Social  Security 
Act(42U.S.Cl30^. 

2.  The  table  of  contents  to  part  440  is 
amended  by  adding  an  entry  for 

S  440.255  to  read  as  follows: 

PiMT440-«ERVICE  GENERAL 
PROVIStONS 


Subpart 
ApyleaMataM 


440.2S3    LinitedscrTicesavaiialiletocertaia 
aliens. 


3.  Section  440200  is  vevised  to  read  as 
follows: 

Sulipart  B—RequlicflMfits  and  Limits 
ApfAicaMe  to  Al  Services 


9440.200 

(a)  This  subpart  Imptements  die 
following  slatutory  reqairements — 

(1]  Sec^on  19Q2(a)(lC^  reganfing 
comparabSity  of  senrices  for  groups  of 
recipients,  and  die  amount,  duration, 
and  scope  of  services  described  in 
secUoa  190S(a)  of  the  Act  that  the  State 
plan  must  provide  for  recipients; 

(2)  Section  19e2(a)(22KD),  which 
provides  for  standards  and  mediods  to 
assure  quality  of  services; 

(3)  Section  19Q3(vMl).  which  provides 
that  no  payneot  aiay  be  ande  to  a  State 
under  this  section  for  medical  assistance 
fumisiied  to  an  alien  wlio  is  not  lawfally 


admitted  for  peiniancnt  resraence  or 
othenviae  pemanenAy  residing  in  ^ 
United  States  wider  color  of  law; 

(4}  Section  1903(vM2}  which  provides 
that  FTP  will  be  avalfaMe  for  services 
necessary  to  treat  an  emergency  medical 
eoiufition  of  aa  alien  not  described  in 
para^^aph  taX3)  of  Ais  section  if  that 
alien  oUierwise  aneets  the  etigibi^ 
requirements  of  the  State  plan; 

(5)  Section  1907  on  observance  of 
reUgious  beliefs; 

(6)  Section  1915  on  exceptions  to 
section  1902(aHlO)  and  waivers  of  odier 
feqnireiBeBts  of  section  1902  of  the  Act; 

(7)  Sections  245A(h).  210  and  210A  <rf 
Ae  IflHnigration  and  Nationality  Act 
which  iHovide  dtat  certain  aliens  who 
are  legalized  may  he  eligible  for 
Medicaid. 

(b)  The  requirements  and  limits  of  this 
subpart  apply  for  ail  services  defined  in 
Subpart  A  of  this  part 

4.  Section  440.210  is  revised  to  read  as 
follows: 

$440.2tO   ftsqulrad  services  for  the 
cals^ortcaBy  needy. 

(a)  A  State  plan  must  specify  that,  as 
a  minimum,  categorically  needy 
recipients  are  provided  the  services  as 
specified  in  H  44ai0  through  440.50, 
440.70  and  (to  the  extent  nurse- midwives 
are  authorized  to  practice  under  State 
law  or  regulation),  1 440.K6. 

(b)  A  State  pl«i  mast  specify  that 
eligible  aliens  as  defined  ia 

S  S  435.406(a)  and  436.406(a)  of  this 
subpart  will  receive  at  least  the  services 
provided  in  paragraph  (a)  of  this  section. 

(c)  A  State  plan  most  specify  that 
aliens  not  defined  in  §S  43S.406(a)  and 
430.406(a)  of  this  subpart  wiH  only  be 
provided  the  limited  services  specified 
in  9  440.255. 

5.  Section  440.220  is  revised  to  read  as 
follows: 

944a220   nsqulrtd  services  for  the 


(a)  A  State  plan  that  indudfis  the 
medically  needy  must  specify  that  the 
medically  needy  are  provided,  as  a 
minimran,  the  following  services. 

(1)  Prenatal  care  and  delivery  services 
for  pregnant  women. 

(2)  Ambulatoiy  services,  as  defined  in 
the  State  plan,  for — 

(i)  Imfividuals  under  age  18;  and 
(ii)  Individuals  entitled  to  institntional 
services. 

(3)  Hmne  health  services  (ft  4407ilH  to 
any  individual  entitled  to  skilled  nursing 
facility  services. 

(4)  if  tlie  State  plan  inchides  services 
in  an  inslihiliiiii  for  mental  diseases 

(9  44ai40  or  9  440.160)  or  ia  «i 
iotecmediate  care  facility  far  the 


mentally  retarded  (9  44O.190(cJ)  for  any 
group  of  medicaHy  needy,  either  of  the 
following  sets  of  services  to  eadi  of  the 
medicaHy  needy  groups: 

(i)  The  services  contained  ^n  9  S  440.10 
through  440.30  and  (to  the  extent  nnrse- 
midwives  are  authorized  to  practice 
under  State  law  or  regulation)  440.165; 
or 

(ii)The  services  contained  «  any 
seven  of  the  sections  in  9  S  440.10 
through  44aiee. 

(b)  A  State  plan  must  specify  tiutt 
eligible  aliens  as  defined  in 

S9  435.406(a)  and  436.400(a)  of  this 
strtjpart  wiH  receive  at  least  the  services 
provided  in  paragraphs  (a)(4)  (1)  and  (ii) 
of  Htns  section. 

(c)  A  State  plan  must  specify  that 
aliens  defined  in  9£  435.406(b), 
435.406(c).  436.406(b)  and  436/40^g)  of 
this  subpart  will  oidy  he  provided  the 
limited  services  specified  in  9  440255. 

6.  In  9  440250,  paragraph  (h)  is 
revised,  new  paragraphs  (m)  9bA  (n)  are 
added  to  read  as  foUosvs: 

§440.250   limits  on  eompsnrtinty  of 

services. 

•        *        *        •        « 

(h)  Ambalatory  services  for  the 
medically  needy  (|  440.220(aK^)  Biay  be 

limited  to — 

(1)  Individuals  under  age  18;  and 

(2)  in^viduals  entitled  to  institutional 
services. 

«        *        *        *        • 

(m)  Sigible  legalized  aliens  who  are 
not  in  the  exempt  groups  described  in 
91 43S.«»(a)  and  436.406(a),  and 
considered  categoricaHy  needy  or 
mecfically  needy  must  be  furnished  only 
emergency  services  (as  defined  in 
9  440.255),  and  services  for  pregnant 
women  as  defined  in  section 
1910(a)(2)(B)  of  tiie  Sodal  Security  Act 
for  5  years  from  the  date  the  alien  Is 
granted  lawful  temporary  resident 
status. 

(n)  Aliens  who  are  not  lawful 
permanent  residents,  pennanently 
residing  in  the  United  States  ander  color 
of  law,  or  granted  lawfol  status  under 
section  245A,  210  or  210A  of  tfie 
Immigration  and  Nationality  Act,  who. 
otherwise  meet  the  efigibility 
requirements  of  the  State  plan  (except 
for  receipt  of  AFDC,  SSI  or  a  State 
Supplementary  payment)  must  be 
furnished  only  those  services  necessary 
to  treat  an  emergency  medical  condition 
of  the  alien  as  defined  in  9  44a2S5(c). 

7.  A  new  9  440255  is  added  to  read  9» 
follows: 


9440.255   Umitod services avaHabIa to 


(a)  FFP  for  services.  FFP  is  available 
for  services  provided  to  aliens  described 
in  this  section  which  are  necessary  to 
treat  an  emergency  medical  condition  as 
defined  in  paragraph  (b)(1)  or  services 
for  pregnant  women  described  in   - 
paragraph  (b)(2). 

(b)  Legalized  aliens  eligible  only  for 
emergency  services  and  services  for 
pregnant  women.  Aliens  granted  lawful 
temporary  resident  status,  or  lawful 
permanent  resident  status  under 
sections  245A,  210  or  210A  of  the 
Immigration  and  Nationality  Act,  who 
are  not  in  one  of  the  exempt  groups 
described  in  91 435.406(a)(3)  and 
436.406(a)(3)  and  who  meet  all  other 
requirements  for  Medicaid  will  be 
eligible  for  the  following  services — 

(1)  Emergency  services  required 
because  of  a  medical  condition 
manifesting  itself  by  acute  symptoms  of 
sufficient  severity  (including  severe 
pain)  such  that  the  absence  of 
immediate  medical  attention  could 
reasonably  be  expected  to  result  in: 

(i)  Placing  the  patient's  health  in 
serious  jeopard^ 

(ii)  Serious  impairment  to  bodily 
functions,  or 

(iii)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

(2)  Services  for  pregnant  women 
which  are  included  in  the  approved 
State  plan.  These  services  include 
routine  prenatal  care,  labor  and 
delivery,  and  routine  post-partum  care. 
States,  at  their  option,  may  provide 
additional  plan  services  for  the 
treatment  of  conditions  which  may 
complicate  the  pregnancy  or  delivery. 

(c)  Effective  January  1, 1987,  aliens 
who  are  not  lawfully  admitted  for 
permanent  residence  in  the  United 
States  or  permanently  residing  in  the 
United  States  under  die  color  of  law 
must  receive  the  services  necessary  to 
treat  the  condition  defined  in  paragraph 
(1)  of  this  section  if — 

(1)  The  alien  has  a  medical  condition 
(including  emergency  labor  and 
delivery)  manifesting  itself  by  acute 
symptoms  of  sufficient  severity 
(including  severe  pain)  such  that  the 
absence  of  immediate  medical  attention 
could  reasonably  be  expected  to  result 
in: 

(i)  Placing  the  patient's  health  in 
serious  jeopardy; 

(ii)  Serious  impairment  to  bodily 
fonctions;  or 

(iii)  Serious  dysfunction  of  any  bodily 
organ  or  part,  and 

(2)  The  alien  otherwise  meets  the 
requirements  in  9  9  435.406(c)  and 
436.406(c>  of  this  subpart. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance) 

Dated:  February  28, 1990. 
GsQILWilansky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  July  9, 199a 
Louis  W.  Sollivan. 
Secretary. 
[FR  Doc  90-21055  Filed  9-6-80;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  59-136;  RM-6997] 

Radio  Broadcasting  Services;  Destin, 
Horida  and  Fairtiope,  AL 

aqency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document,  issued  on  the 
Commission's  own  motion,  substitutes 
Channel  221C3  for  Channel  221A  at 
Destin,  Florida,  and  modifies  the  license 
of  Gulfcoast  Broadcasting,  Inc.  for 
Station  WMMK(FM)  to  specify 
operation  on  the  higher  powered 
channel.  See  54  FR  28077,  July  5, 1989.  In 
addition,  Channel  221C3  is  substituted 
for  Channel  221A  at  Fairhope,  Alabama, 
In  response  to  a  counterproposal  filed 
by  W2XW,  Inc.,  permittee  of  Station 
WZEW(FM),  Fairhope,  Alabama. 
Channel  221C3  can  be  allotted  to  Destin 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.7  kilometers  (5.4  miles)  east  of  the 
community.  The  coordinates  for  Channel 
221C3  at  Destin  are  North  Latitude  30- 
23-08  and  West  Longitude  86-24-52. 
Channel  221 C3  can  be  allotted  to 
Fairhope  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.1  kilometers  (11.3  miles) 
west  of  the  community.  The  coordinates 
for  Chaimel  221 C3  at  Fairhope  are  North 
Latitude  30-32-00  and  West  Longitude 
88-05-30.  With  this  action,  this 
proceeding  is  terminated. 
EFFECnvc  DATE  October  19, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPlfMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-136, 
adopted  August  17, 1990,  and  released 
September  4, 1990.  The  foil  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 


business  hours  in  the  FCC  Dodiets 
Branch  (room  230).  1919  M  Street  NWh 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  suite 
140.  Washington.  DC  20037. 

List  of  Subjecto  in  47  CFR  Fact  7S 

Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

973.202   [Amondedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Destin, 
Florida,  by  adding  Channel  221C3  and 
removing  221A:  and  is  amended  under 
Fairhope,  Alabama,  by  adding  Chaimel 
221 C3  and  removing  Channel  221A. 
Kathleen  B.  Lavitz. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  90-21047  Filed  »-e-«0;  8:45  am] 
MJJNQ  coos  S712-01-H 


47  CFR  Part  73 

[MM  Docket  No.  90-16;  RM-7119] 

Radio  Broadcasting  Services:  Ogden, 
KS 

aqency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  278C2  for  Channel  278A  at 
Ogden.  Kansas,  and  modifies  the  license 
for  Station  KQLA.  to  specify  operation 
on  Channel  278C2,  in  response  to  a 
petition  filed  by  Kaw  Valley 
Broadcasting  Company.  The  coordinates 
for  Channel  278C2  are  39-20-20  and  96- 
36-32.  See  55  FR  3751,  February  5, 1990. 
EFFEcrivB  DATi:  October  19, 199a 

FOR  FURTHER  NVORMATION  CONTACT! 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
StIPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-16, 
adopted  August  21, 1990,  and  released 
September  4, 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230)  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037. 


List  or9«b)Kt»in47CFR  Firt  73 

HaAo  bcoadcasliD^ 

1.  Tlw  auflMiri^  dtatioB  for  pvt  73 
confiitues  to  read  m  folows: 

Aulfciilli  «7lLS.Clg^3m. 

§72J02    lAmmtftdl 

2.  Sectkm  73.202(b).  the  Table  of  FM 
AUotnMnta.  it  anended  iderKaiwaB 
by  removiog  Chanaei  27aA  «ad  adding 
Channel  278C2  at  Qgden. 

KatfalMn  B.  Lewis, 

Deputy  Chief,  PoHcy  and  Rules,  Division, 

Mass  Media  Bureau. 

(FR  Ddc' 90-2tMi  nicd  S-IMO:  1:45  as] 
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Nationai  Ocaanic  and  Atmoapharic 
Adfnintetration 

50CFRPaft661 
[Docket  Na  M0S1 1-01111 

Ocean  Salmon  Fisliarias  off  Iha  Coaats 
of  Waahington,  Oregon,  and  CaMamla 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnOK  Notice  of  dosare. 

summary:  NOAA  announces  the  closure 
of  the  KcreatiaBal  sakMa  fisbery  m  the 
exclusive  economic  zone  (EEZ)  from 
Leadbetter  Point,  Washington,  to  Cape 
Falcon,  Oiegon.  at  midnight,  Angust  30, 
1990,  to  ensure  that  the  Mho  saimoa 
quota  is  not  exceeded.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Diredoi),  has  determined  that  the 
recreational  fishery  qao<a  of  122,500 
coho  sahnon  for  the  snbarea  will  be 
reached  by  August  30, 1990.  The  ckisare 
is  necessary  to  oonform  to  die  preseason 
annoancement  c4 1990  management 
measures.  This  action  is  intended  to 
ensure  conservation  of  coho  saliaoa. 

DATES: 

Effective:  Closure  of  the  EEZ  from 
Leadbetter  Point,  Waahiagton.  to  Cape 
Falcon.  Ore^n.  to  recreatioQaJ  salmon 
fishing  is  e^ctive  at  2400  hours  local 
time,  August  301 1990.  Actval  notice  to 


affected  iiaheiuicu  was  j^ven  pnor  to 
that  time  flmnigh  a  special  telq^ioee 
hotline  and  U.S.  Coast  Gnard  Notice  to 
Mariners  broadcasts  as  provided  by  90 
CFR  601.20,  681.21,  and  <I01.23  (as 
amended  May  1, 1989}. 

Comments:  Public  ooauients  are 
invited  until  September  19.  taoa 

addresses:  Comments  may  be  nailed 
to  RoUand  A.  SdMsttten.  Director, 
Northwest  Region,  National  Marine 
Fishenes  Service.  7000  Sand  Point  Way. 

NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  fom 
and  is  available  for  public  review  durijsg 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regionai  Oirectar. 

FOR  FURTHER  INFORMATION  CONTACT: 

WilHam  L.  Robinson  at  2B6^2(MJ140. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  sahnon 
fisheries  at  50  CFR  part  661  spe<^  at 
S  661.21(aKl)  that  "Whra  a  i|iiota  far  the 
commercial  or  the  recreatiwial  fi^oy, 
or  boOi,  for  any  sahnon  species  in  any 
portion  of  the  fishery  nnmagement  area 
is  projected  by  flie  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  wiU,  by  notice  issaed  rnider 
§  661.23,  dose  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  tiie 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  readied." 

In  its  preseason  notice  of  1990 
management  measures  (55  FR 18894, 
May  7, 1991^,  NOAA  announced  &at  the 
1990  recreaticmal  fisheiy  for  all  salmon 
species  in  the  subarea  from  Leadbetter 
piaint,  Washington,  to  Cape  Falcon, 
Oregon,  would  begin  on  June  24  and 
continue  tfarpug^  the  earliest  of 
September  20  or  the  attainment  of  either 
a  subarea  quota  of  122,500  coho  salmon 
or  the  overall  quota  of  37,500  chinook 
salmon  north  of  Cape  Falcon,  Oregon. 
Based  on  the  best  available  information, 
the  recreational  fishery  catch  in  the 
snbarea  is  projected  to  reach  the  122,500 
coho  salmon  quota  by  midnight  August 
30, 1990.  Therefore,  the  fishery  in  this 
subarea  is  closed  to  further  recreational 
fishing  effective  2400  hours  local  time, 
August  30, 1990. 


In  accordance  wifli  Ae  revfaed 

inseason  notice  procedures  <^S0  CFR 
6n.aa,  «61.21.  and  •S1.23.  acloal  notice 
to  fishermen  ef  tins  doaare  was  given 
prior  to  3400  hoars  le<»l  time,  August  30, 
IMO,  l^  telephone  hotline  namber  (208) 
5a»-mB7  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  StE  KHx. 
NOAA  issues  this  notice  of  doame  of 
the  recreational  safanon  fishery  in  the 
EEZ  fmn  Leaittwtter  Point.  Waafaingtoa, 
to  Cape  Faloen,  Oregon.  wMdi  is 
effective  2400  hours  tocal  tisie.  Ai^ust 
30, 199a 

The  Biegiaoal  Director  consulted  vridi 
repreeentatives  of  the  Pacific  Fishery 
Management  CoonciL  the  Washington 
Department  d  Fisheries,  and  ^  Oregon 
Department  of  F^sh  and  WikUiie 
regarding  a  closure  of  fte  recreatiooal 
fishery  between  Leadbetter  Roiat, 
WashinglGSi,  and  Cape  Falcon,  Or^on. 
1%e  States  at  WaaUnglan  and  Oregon 
will  Bianage  the  recreational  fishery  in 
State  waters  adjacent  to  this  area  vS  die 
EEZ  in  acoordaaoe  with  Ah  federal 
action.  lUs  notice  does  not  apply  to 
treaty  Indian  fisheries  or  to  ottwr 
fisheries  which  may  be  operating  in 
other  areas. 

Because  of  the  need  for  imraedtale 
action,  the  Setxetary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issaed  without 
affonkng  a  prior  opportanity  for  public 
comment  Therefore,  pubtic  conunents 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  Uk 
Federal  Register,  through  September  19, 
1990. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  oomfiuiotx  with 
Executive  Order  12291. 

List  of  Subjects  hi  50  CFR  Part  961 

Fisheries.  Fishing.  Indians. 

AtttlMrilr.  t«  U.S.C.  1601  e(  sev. 

Dated:  August  31. 1900. 
loaP.aaah 

Acting  Director.  Offkx  of  Fisiieries 
Conserratioa  and  Maaagemeat.  Netioatd 
Marine  Fiskeriet  Service. 
[FR  Doc.  flO^lOW  Filed  9-*-9ac  ia:30  aiB] 
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This  section  of  the  FEDERAL  REGISTER 
contains  noticea  to  the  pubfic  of  the 
proposed  issuance  of  nites  and 
regulations.  Ttie  purpose  of  lt>ese  notices 
is  to  give  irrterested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior  to  the  adoption  of  the  fii»l 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Servica 

7CFRPartSli 

(Docket  No.  A<>^t02-A«:  FV-W-1») 

Peachas  Grown  in  Masa  County,  CO; 
Sacratary'a  Daciaion  and  Referandum 
Order  on  Propoaad  Further 
Amendment  of  Marketing  Agreement 
and  Order  No.  919 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  referendum 

order. 

SUMMARY:  This  dedsion  recommends 
further  amendment  of  the  Marketing 
Agreement  and  Marketing  Order  No.  919 
(7  CFR  part  91^,  covering  Mesa  County, 
Colorado  peadies,  and  directs  that  a 
referendum  be  conducted  to  determine  if 
the  producers  of  Mesa  County  peaches 
favor  the  various  amendment  proposals. 
If  approved,  these  proposals  woidd 
amend  the  provisions  of  the  marketii^ 
agreement  and  order  to: 

(1)  AuthoriEe  the  regulation  of 
shipments  of  fresh  peaches  grown  in 
Mesa  County  to  locations  within  the 
State,  as  well  as  shipments  to  locations 
outside  of  the  State;  (2)  amend  six 
existing  definitions  and  add  three  new 
definitions  to  the  order  (3)  reapportion 
committee  membership  (increasing  the 
number  of  independent  handler 
members  and  reducing  the  number  of 
cooperative  handler  members),  add 
informal  rulemaking  authority  to 
reapportion  committee  membership  and 
change  the  size  and  composition  of  the 
committee;  (4)  revise  the  committee 
nomination  and  selection  process  and 
»dd  informal  rulemaking  authority  to 
make  changes  in  the  process,  and 
listabiish  limits  on  Lhe  tenure  of 
committee  members;  (5)  increase  the 
amount  of  committee  compensation,  add 
informal  rulemaking  authority  to  revise 
that  compensation,  and  revise  the  votirig 


procedures  of  the  committee;  (8) 
authorize  late  payment  and  interest 
charges  on  overdue  assessments;  (7) 
consolidate  provisions  regarding  the 
regulations  of  shipmoits;  (8)  authorize 
the  establishment  of  funding  of 
production  research  projects;  (9)  add 
provisions  for  verification  of  reports  and 
records  and  for  maintaining 
confidentiality  of  handler  records;  (10) 
add  informal  rulemaking  authority  to 
change  the  minimum  quantity  of 
peaches  per  shipment  exempt  from 
regulation  and  include  an  additional 
requirement  that  peaches  purchased 
under  such  exemption  be  removed  fiora 
the  sellers'  premises  on  the  day  of  the 
sale;  (11)  require  periodic  referenda  to 
determine  whether  growers  favor 
continuance  of  the  order  and  (12)  make 
necessary  conforming  changes.  The 
amendment  proposals  are  designed  to 
improve  the  administration,  operation, 
and  functioning  of  the  marketing  order. 

DATES:  The  referendum  shall  be 
conducted  during  the  period  September 
14, 1990,  through  October  11, 1990.  The 
representative  period  for  the  purposes  of 
the  referendum  herein  ordered  is  July  1, 
199a  through  September  7, 1990. 

FOR  niRTHCR  MFORMATION  CONTACT 
George  J.  Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  9&156,  room  2525-S,  Washington. 
DC  20090-6456,  telephtme:  (202)  475- 
3919,  or  Joseph  C.  Perrin,  Northwest 
MarkeHng  Field  Office,  110  SW  Third 
Ave.,  room  389,  Portland,  Oregon.  97204, 
telephone:  (503)  326-2724.  Additional 
copies  of  this  decision  may  be  obtained 
from  either  of  these  individuals. 

SUPPI^MENTARY  INTORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  November  1, 1988,  and 
published  in  the  Federal  Register  on 
November  3, 1988  (53  FR  44407); 
Recommended  Decision  issued 
November  20, 1989.  and  published  in  the 
Federal  Register  on  November  24, 1989 
(54  FR  4^19);  Extension  of  Comment 
Period  issued  February  13. 1990.  and 
published  in  the  Federal  Register  on 
February  2a  1990  (55  FR  5852). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  States  Code  and. 
therefore  is  exduded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 


Preliminary  Statement 

This  proposed  amendment  of  tfie 
order  was  formulated  on  the  record  of  a 
public  hearing  held  at  Palisade. 
Colorado,  on  November  16  and  17,  ISOt, 
to  consider  the  proposed  further 
amendment  of  Mariceting  Ag^eoaent 
and  Order  No.  919  (7  C7R  part  9t^bodi 
as  ameoited.  regulating  the  handling  of 
peaches  grown  in  Mesa  County. 
Colorado,  hereinafter  referred  to 
collectively  as  the  order.  The  bearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultxuvl  Marketing  Agreement 
Act  ot  1937,  as  amended  (7  U.S.C  801- 
674),  hereinafter  referred  to  as  the  Act 
and  the  applicable  roles  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  amendment 
proposals  submitted  by  the  committee, 
which  locally  administers  the  order. 
Those  proposals  pertained  to:  (1) 
Authorizing  regulation  of  shipments  of 
Mesa  County  fresh  peaches  within  the 
State  of  Colorado,  as  well  as  slupments 
to  locations  outside  of  die  State;  (2) 
amending  six  existing  definitions  and 
adding  three  new  definitions  to  the 
order  (3)  reapportioning  committee 
membership  (increasing  the  number  of 
independent  handler  members  and 
reducing  the  number  of  cooperative 
handler  members),  adding  informal 
rulemaking  authority  to  reapportion 
committee  membership  and  changing 
the  size  and  composition  of  the 
committee;  (4)  revising  the  committee 
nomination  and  selection  process, 
adding  informal  rulemaking  authority  to 
make  future  changes  in  the  process,  and 
establishing  limits  on  the  tenure  of 
committee  members;  (5)  increasing  the 
amount  of  committee  compensation, 
adding  informal  rulemaking  authority  to 
revise  that  compensation,  and  revising 
the  voting  procedures  of  the  committee; 
(6)  authorizing  late  payment  and  interest 
charges  on  overdue  assessments;  (7) 
consolidating  provisions  regarding  the 
regulations  of  shipments;  (8)  authorizing 
the  establishment  of  funding  of 
production  research  projectr,  (9)  adding 
provisions  for  verifying  reports  and 
records  and  for  maintaining 
confidentiality  of  handler  records;  (10) 
adding  informal  rulemaking  authority  to 
change  the  minimum  quantity  of 
peaches  per  shipment  exempt  from 
regulation  and  including  an  additional 
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requirement  that  peaches  purchased 
under  such  exemption  be  removed  from 
the  sellers'  premises  on  the  day  of  the 
sale;  (11)  requiring  periodic  referendum 
to  determine  whether  growers  favor 
continuance  of  the  order.  The  Notice  of 
Hearing  also  included  a  proposal  by  the 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service  (AMS), 
U.S.  Department  of  Agriculture  (USDA 
or  Department),  to  make  necessary 
conforming  changes  in  the  amended 
order. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  AMS,  on 
November  20, 1989,  filed  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
containing  a  notice  of  the  opportunity  to 
file  written  exceptions  tliereto  by 
December  28, 1989.  One  peach  grower 
requested  that  the  comment  period  be 
extended  to  provide  additional  time  for 
review  of  the  Recommended  Decision. 
An  Extension  of  Comment  Period  (to 
February  28, 1990)  was  issued  February 
13, 1990  (55  FR  5852). 

Numerous  exceptions  were  filed  by 
interested  persons  in  the  Mesa  County 
peach  industry.  Eleven  exceptions  for  14 
producers,  handlers  and  the  committee 
were  received  favoring  the  proposed 
amendments.  Exceptions  favoring  the 
amendments  were  filed  by  Bruce  L 
Clark.  Dennis,  James  L  and  Steve  Clark, 
Dale  R.  Ferguson,  Dale  Friesen,  Aaron 
Hall,  Jr.,  Helen  O.  Mestas,  Bryan  L 
Noland,  Max  L  Noland,  Robert  O.  and 
Sherri  K.  Nicolay,  Galen  R.  Wallace  and 
Lyman  M.  Wallace.  Seventy-eight 
exceptions  opposing  the  proposed 
amendments  were  filed  by  the  64 
following  producers,  handlers  and  other 
interested  persons:  William  E.  Baker, 
Bonnie  and  LeRoy  Bell,  William  R. 
Brauer,  Charles  L  Campbell,  Peter  D. 
Cantwell,  Mike  Cavanaugh,  Roy  E. 
Comey,  Calvin  E.  Cowan,  John  J.  Cox, 
Jr..  Ronald  R.  Crist,  Carolyn  Davis,  Jay 
W.  Davis,  Raymond  Denison.  Darius  W. 
DeVries,  Lawrence  Duffey,  Leslie  R. 
Eklund  Darrell  Farlow,  Harold  and 
Allyce  Ford.  W.C.  Gitchell.  Joseph  I. 
GolUher,  M.A.  Grant  Tom  Hayes,  Perie 
R  Hays,  Roy  L  Herman.  Bert 
Hetherington,  James  C.  Hetherington, 
James  E.  Hetherington.  Mr.  and  Mrs. 
Jack  K.  Hillis.  R.L  Hudson,  Lyle  B. 
Larghi.  Ronald  L.asley,  Robert  Martin. 
Lou  Massiatti,  James  L  Mattingley, 
Diana  McDermott,  Howard  Mizushima. 
David  A.  Morton.  Arthur  R.  Muhr. 
Ronald  R.  Muhr.  Edward  J.  Nau.  Paul  L 
Piquette,  Bradford  L  Ramer.  M.E  Reese. 
Paul  Riga.  Hal  H..  Jean  M.  and  Marcus 
Edward  Roesler.  Cecil  L  Rost,  Joe  S. 
Roybai,  Duane  E.  Rubarts,  Carroll  E. 


Rushold.  Jerry  W.  and  Patricia  A. 
Searcy.  Kenneth  J.  Searcy,  Richard 
Skaer.  Willis  Strong,  Charlie  Talbott. 
Harry  C.  Talbott.  Michael  A.  Turner. 
Herman  Wagley.  Earl  L  Waskosky. 
Barbara  L  West  Henry  A.  Wheeler. 
Allen  M.  Williams.  Ivan  Wood.  Carol 
Zodrozny,  and  one  illegible  signature. 
Fifty-one  of  the  opposing  comments 
were  a  single  form  letter.  One  exception 
was  received  after  the  close  of  the 
comment  period  and  was  not  considered 
in  making  the  findings  and 
determinations  of  this  decision.  Specific 
comments  received  are  addressed  in  the 
appropriate  material  issues  of  this 
decision. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-602).  the  Administrator. 
Agricultural  Marketing  Service,  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  annual  receipts  of  less  than 
$500,000.  Small  agricultural  service 
firms,  which  include  handlers  under  this 
marketing  agreement  and  order,  are 
defined  as  those  firms  with  annual 
receipts  of  less  than  $3,500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  in  the 
Notice  of  Hearing  to  present  evidence  at 
the  hearing  on  the  probable  regulatory 
and  informational  impact  of  the 
proposed  amendments  on  small 
businesses.  Marketing  orders  issued 
pursuant  to  the  Act  and  rules  issued 
thereunder  are  imigue  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  RFA  and  the 
Act  are  compatible  with  respect  to  small 
entities. 

During  the  1988  season,  approximately 
45  handlers  of  Mesa  County  peaches 
were  subject  to  regiilation  under  the 
order.  In  addition,  there  are 
approximately  290  peach  producers  in 
Mesa  County.  These  numbers  are  based 
on  the  most  current  information.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Federal  marketing  order  for 
peaches  grown  in  Mesa  County. 
Colorado,  began  in  1939  and  was  last 
amended  in  1969.  Peach  acreage  in  Mesa 
County  totals  around  1,800  acres. 
Inspected  production  volume  in  1988 


was  134.275  bushels  (one  bushel  equals 
approximately  50  pounds  of  peaches) 
with  a  value  of  approximately  $2.75 
million.  In  addition  to  the  inspected 
production,  an  estimated  40.000  bushels 
were  sold  within  Mesa  County  at 
packing  sheds,  local  roadside  stands 
and  farmers'  markets.  These  sales  were 
not  subject  to  grade  or  size  requirements 
under  the  exemption  found  in  7  CFR 
919.71.  Two-thirds  of  the  crop  is  handled 
by  independent  producer/handlers  and 
one-third  by  a  cooperative  marketing 
organization.  Currently,  no  Mesa'Coimty 
peaches  are  exported  outside  the  United 
States  or  used  in  processed  markets  in 
conunercial  quantities. 

The  Federal  marketing  order  for 
peaches  operated  jointly  with  a  State 
order  until  March  1. 1989.  when  the 
State  order  was  terminated  after  failing 
a  State-run  termination  referendum.  All 
programs  conducted  under  the  State 
program,  such  as  paid  advertising  and 
production  research,  have  ceased  with 
termination  of  the  State  order.  Official 
notice  has  been  taken  of  this 
termination.  The  Federal  order  regulates 
the  handling  of  interstate  peach 
shipments  (approximately  70  percent  of 
the  annual  inspected  crop)  and  requires 
that  peaches  shipped  out  of  the  State 
meet  U.S.  No.  1  or  better  standards  and 
be  at  least  2%  inches  in  diameter. 

The  proposal  amending  S  919.9 
(redesignated  as  9  919.10)  would  revise 
the  definition  of  the  term  "ship"  to 
include  the  handling  of  peaches  in  the 
current  of  commerce  within  the 
production  area  and  to  points  outside 
the  production  area.  This  would  require 
the  inspection  of  all  commercial 
shipments  of  Mesa  County  peaches  and 
ensure  minimum  standards  for  all  such 
peaches  marketed.  This  proposal  should 
improve  the  market  for  peaches  handled 
within  the  county  and  the  State,  as  well 
as  those  markets  outside  the  State.  This 
could  benefit  both  producers  and 
handlers  because  minimum  quality  and 
size  requirements  established  under  the 
order  are  important  to  the  industry  in 
fostering  consiuner  satisfaction  and 
increasing  demand  for  Mesa  County 
peaches. 

Six  additional  definitions  are 
proposed  to  be  revised  and  three  new 
definitions  are  proposed  to  be  added  to 
this  marketing  order.  Section  919.4, 
which  currenSy  defines  "peaches." 
would  be  amended  to  define  the  new 
term  "production  area."  The  revised 
definition  of  the  term  "peaches"  would 
be  inserted  as  9  919.5.  Current  99  919.5 
through  919.11  would  be  amended  and/ 
or  redesignated  as  9  9  919.6  through 
919.12.  Redesignated  9  919.6  would 
change  the  name  of  the  Administrative 


Committee  to  tfie  Cokirado  Peach 
Administrative  Committee  to  more 
closely  associate  the  name  of  the 
committee  witii  the  commodity 
reg\dated.  This  action  would  necessitate 
conforming  changes  throughout  the 
order.  The  proposed  amended 
definitions  for  producer,  redesignated 
9  919.7,  and  handler,  redesignated 
9  919.8,  would  clarify  these  two  terms. 
The  definitions  of  fiscal  period, 
redesignated  9919.11,  and  district, 
redesignated  9919-12,  would  allow  the 
committee,  with  the  approval  of  the 
Secretary,  to  establish  new  operating 
periods  and  new  district  aligrunents  for 
the  efficient  operation  of  the  prograoL 
New  definitions  would  be  added  for 
grade.  9  919.13,  and  size.  9  919.14.  to 
provide  an  appropriate  basis  for 
determining  grade  and  size  standards 
for  peaches  grown  in  the  production 
area.  These  changes  in  definitions  and 
the  addition  of  new  definitions  are 
meant  to  further  define  and  clarify  terms 
used  in  the  order,  and  would  not  have  a 
significant  impact  on  small  business 
entities  in  the  industry. 

The  proposed  amendment  to  9  819.20 
would  reapportion  committee 
membership  to  refiect  the  position  of  the 
cooperative  marketing  association  and 
independent  handler  segments  of  the 
industry.  Section  919.20  also  would 
include  a  requirement  that  committee 
members  shall  represent  and  be  selected 
from  segments  of  the  industry 
(producers,  independent  handlers  and 
cooperative  handlers)  of  which  they  are 
members.  Additionally,  the  proposed 
amendment  to  9  919JZ2  would  provide 
the  committee  with  informal  rulemaking 
authorify  to  recommend:  (1) 
Reapportionment  of  committee 
membership  among  producer  and 
handler  members;  (2)  changing  the  size 
of  the  committee;  (3)  changing  the 
composition  of  the  committee;  and  (4) 
redefine  the  districts  to  reflect  future 
structural  changes  in  the  indusUy.  These 
two  proposals  would  provide  for 
appropriate  representation  of  the 
various  indus^  segments,  and  would 
allow  the  committee,  with  the  approval 
of  the  Secretary,  to  respond  to  future 
Structural  changes  in  the  industry.  These 
proposals  should  benefit  small  entities. 

Several  proposed  amendments  would 
revise  and  consolidate  the  nomination 
and  selection  process  for  committee 
members  under  {  919.21.  The  new 
proposals  woald  provide  more 
appropriate  lengths  of  time  for  the 
committee  to  aominate  and  die 
Department  to  select  new  members 
(9  919.21)  and  fiU  vacancies  ($939.29). 
revise  the  i|tialificatioa  process 
^9  919.26].  and  standardize  the  length  of 


terms  and  Kmit  tenure  for  committee 
members  (9  919.27).  Existing  sections 
covering  the  nomination  and  selection  of 
independent  handler  members 
(9  919.22),  and  cooperative  handler 
members  (9  919.23),  and  the  eligibilify 
for  membership  of  all  members 
(9  919.24),  woidd  be  removed  and  the 
requirements  of  these  three  sections 
would  be  consolidated  in  the 
nomination  and  selection  process  under 
9  919.21.  Sections  919.23  and  919.24 
would  be  removed  and  reserved.  These 
proposals  are  intended  to  improve  the 
committee  nomination  and  selection 
process  and  would  have  no  significant 
impact  on  small  business  entities  in  the 
industry. 

Proposed  9  919.30,  regarding 
compensation  and  expenses  for 
committee  members,  would  provide  for 
an  increase  in  the  maximum  amount  of 
money  which  members  may  receive 
while  attending  committee  meetings 
from  $5.00  to  $10.00.  The  proposed 
changes  would  not  present  a  financial 
burden  on  operating  expenses.  The 
proposed  amendment  would  authorize 
the  committee,  with  the  approval  of  the 
Secretary,  to  change  the  compensation 
rate  as  necessary.  Section  919.33  on 
committee  voting  procedures  would  be 
amended  by  lowering  the  quorum 
requirement  for  conunittee  meetings.  It 
would  also  provide,  writh  certain 
safeguards,  for  committee  votes  to  be 
cast  by  mail,  telegraph,  telephone  or 
other  means  of  communication.  This 
provision  is  expected  to  improve  the 
committee's  abilify  to  respond 
expeditiously  to  needs  of  the  industry 
and  should  therefore  be  beneficial  to 
small  entities. 

The  proposed  amendment  to  9  919.41 
would  authorize  the  committee,  with  the 
Secretary's  approval,  to  establish  a  late 
payment  charge  and  an  additional 
interest  rate  charge  on  overdue  handler 
assessment  accounts.  Such  authorify 
should  provide  handlers  with  an 
incentive  to  make  assessment  payments 
in  a  timely  manner  and  would  not  have 
a  significant  impact  aa  small  entities. 

Revisions  would  be  made  to  four 
sections  regarding  the  committee's 
annual  marketing  policy  and  the 
regulation  of  peach  shipments.  Various 
provisions  in  99  919.32. 919.50, 919.51 
and  919.52  would  be  reorganized.  These 
proposals  are  intended  to-«nprove  the 
operation  of  the  marketing  order  and 
would  have  no  ngnificant  impact  on 
Siiiail  business  entities  in  the  industry. 

The  proposed  amendment  to  9  919.60 
would  authorize  the  establishment  of 
production  research  projects.  Hiis 
^MTould  be  added  to  die  current  order 
authority  for  market  research  and 


development  projects.  Under  ^e 
proposal,  production  research  projects, 
as  weD  as  market  research  and 
development  projects,  would  be  paid 
for,  with  the  approval  of  die  Secretary, 
using  handler  assessment  funds  and 
other  sources  of  income  as  approved  by 
the  Secretary.  Such  projects  would 
benefit  producers  and  handlers  and 
would  not  adversely  a^ect  small 
entities.  Any  costs  associated  with  diis 
provision  would  be  outweighed  by  the 
benefits  of  such  projects.  In  addition, 
proposed  9  919.40,  regarding  expenses 
incurred  by  the  committee,  would  allow 
the  committee,  with  the  approval  of  the 
Secretary,  to  use  funds,  other  than  those 
collected  from  handler  assessments,  for 
production  research  and  market 
research  and  development  projects. 
Such  authority  should  provide  increased 
opportunify  for  the  committee  to 
conduct  production  and  market  research 
projects. 

The  proposed  addition  of  9  919.67 
regarding  verification  of  reports  and 
records  would  authorize  thie  Secretary 
and  the  committee  to  verify  the 
correctness  of  reports  filed  by  handlers, 
and  to  verify  handler  compliance  with 
recordkeeping  requirements. 
Additionally,  new  9  919.68  would 
require  confidential  information 
provided  by  handlers  to  be  protected 
from  disclosure.  These  requirements 
would  not  adversely  affect  small 
entities. 

The  proposal  to  amend  9  919.71. 
regarding  peaches  not  subject  to 
inspection  and  assessment  regulations, 
would  authorize  the  committee,  with  the 
approval  of  the  Secretary,  to  revise  the 
minimum  quantity  of  peaches  per 
shipment  not  subject  to  such  regulations. 
This  proposal  is  intended  to  provide  that 
exempted  volumes  of  peaches  remain  in 
line  with  quantities  normally  sold  for 
home  use.  Additionally,  testimony 
indicates  that  the  current  exemption 
should  require  that  the  19  bushels  per 
day,  sold  to  any  single  individual,  be 
removed  from  the  seller's  premises  on 
the  day  of  the  sale.  This  would  help  to 
provide  that  only  legitimate  roadside 
sales  to  consumers  be  exempt  from 
regulation.  The  audiorized  exemptions 
are  intended  to  help  small  producer* 
acting  as  handlers  market  their  fndt 
directly  to  consumers  at  retail  stands 
near  where  the  fruit  is  grown,  at  nearby 
paddng  bouses  or  at  local  fanners' 
markets. 

Amendment  of  9  919.81  would  require 
periodic  continuance  referenda  whidi 
would  provide  producers  an  i^portunify 
■  to  peri«dically  vote  on  whether  the 
order  should  be  continued.  Such 
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referenda  would  not  have  a  signiHcant 
impact  on  small  entities  in  the  industry. 
All  of  the  proposed  changes  set  forth 
in  this  document  are  designed  to 
enhance  the  administration,  operation 
and  functioning  of  the  order.  The 
proposed  amendments  to  the  order 
would  not  have  a  significant  impact  on 
the  recordkeeping  and  reporting  burdens 
of  Mesa  County  peach  handlers.  The 
proposed  revisions  would  change  the 
reporting'and  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  which  have  been  previously 
approved  by  the  Office  of  Management 
and  Buget  (OMB)  under  0MB  No.  0581- 
0139.  The  proposed  addition  of  a  record 
keeping  requirement  would  require 
information  to  be  retained  by  handlers 
for  at  least  two  years.  The  evidence  of 
record  indicates  that  handlers  generally 
maintain  such  information  in  the  normal 
course  of  business  for  periods  longer 
than  two  years.  The  information 
collection  requirements  contained  in  this 
proposed  action  will  be  submitted  to  the 
OMB  for  approval.  Such  requirements 
will  ndt  become  effective  prior  to  OMB 
approval. 

Findings  and  Conclusions 

The  findings  and  conclusions  included 
in  the  discussion  of  the  material  issues 
and  the  rulings  and  general  findings  of 
the  Recommended  Decision  set  forth  in 
the  Federal  Register  (54  FR  48622, 
November  24, 1989)  are  hereby  approved 
and  adopted  subject  to  the  following 
additions  and  modifications: 

Based  on  the  exceptions  filed  by  those 
opposing  the  proposed  amendments,  the 
findings  and  conclusions  in  material 
issue  1  of  the  Recommended  Decision 
concerning  the  definition  of  the  term 
"ship"  to  include  the  handling  of 
peaches  in  the  current  of  commerce 
within  the  production  area  and  to  points 
outside  the  production  area  are 
amended  by  adding  the  following  seven 
paragraphs  after  the  fourth  paragraph  of 
material  issue  1  to  read  as  follows: 

The  form  letter  in  opposition  to  the 
proposed  amendments  stated  that 
sections  608b  and  60ec  of  the  Act 
authorize  only  regulation  of  interstate 
shipments  and  therefore,  the 
Department  does  not  have  the  authority 
to.  extend  regulation  to  peaches 
marketed  within  the  State  of  Colorado. 
Mr.  Williams  also  commented  that  the 
proposed  amendment  to  regulate  both 
interstate  and  intrastate  shipments  is  in 
direct  violation  of  the  Act  which,  he 
contended,  specifically  limits  regulation 
of  commodities  to  interstate  commerce. 
However,  the  Act  also  provides 
authority  (7  U.S.C.  608b  and  608c(l))  to 
regulate  the  handling  of  commodities 


when  the  handling  of  such  commodities 
or  products  thereof  are  in  the  current  of 
interstate  or  foreign  commerce  or  which 
directly  burdens,  obstructs,  or  affects 
interstate  or  foreign  commerce.  Thus, 
when  the  handling  of  a  commodity 
within  a  State  burdens,  obstructs,  or 
affects  interstate  commerce,  the 
marketing  order  can  also  regulate 
shipments  of  a  commodity  within  a 
State. 

On  pages  22  and  23  of  the  hearing 
transcript,  testimony  indicated  that 
refrigerated  peach  shipments  along  the 
major  highway  system  (i.e.  outside  Mesa 
County)  total  less  than  200,000  bushels 
annually  and  that  there  is 
"approximately  an  additional  30  percent 
of  peach  production  sold  within  Mesa 
County  that  is  not  subject  to  marketing 
order  regulations."  Further  testimony  on 
page  48  indicated  that  70  percent  of 
Mesa  County  peaches  are  shipped 
outside  the  State.  Messrs.  Cox  and 
Williams  took  exception  to  these  two 
percentages,  stating  that  they  do  not 
account  for  peaches  marketed  outside 
the  county  but  inside  the  State. 
However,  the  quantity  sold  inside  Mesa 
County  currently  is  not  required  to  be 
inspected  under  the  marketing  order  and 
therefore  was  not  included  in  the 
testimony  figures  as  being  regulated  by 
either  the  State  or  Federal  marketing 
orders.  If  70  percent  of  the  regulated 
(inspected)  peaches  were  shipped  in 
interstate  markets,  it  follows  that  30 
percent  of  the  regulated  (inspected) 
peaches  were  shipped  to  Denver  and 
other  markets  within  the  State.  The  "30 
percent"  of  peach  production  referred  to 
at  pages  22  and  23  is  the  amount  of 
peaches  that  were  subject  to  no 
regulation  under  either  the  State  or 
Federal  marketing  orders.  These  non- 
regulated  peaches  were  shipped  in  an 
amount  equal  to  30  percent  of  the  total 
regulated  shipments.  Of  such  regulated 
shipments,  70  percent  are  shipped 
interstate  and  30  percent  are  shipped 
within  the  State.  Therefore,  the 
exception  is  denied. 

Mr.  Cox  filed  an  exception  which 
described  his  views  of  the  different 
marketing  practices  used  by  Mesa 
Coimty  peach  handlers.  No  testimony 
was  entered  onto  the  record  evidence  to 
either  support  or  deny  Mr.  Cox's 
description  of  the  handling  of  tree  ripe, 
as  opposed  to  less  mature,  peaches. 
However,  the  evidence  of  record 
indicated  that  70  percent  of  the 
regulated  peaches  grown  in  Mesa 
County  are  inspected  and  shipped 
outside  the  State,  and  the  remaining 
regulated  peaches  are  marketed  within 
the  State.  Inspection  requirements 
provide  a  range  of  peach  maturity 


conditions  necessary  to  pass  U.S.  No.  1 
grade  standards. 

Messrs.  Williams  and  Rost  both 
commented  that  regulation  of  intrastate 
commerce  is  a  violation  of  the  United 
States  Constitution.  However,  section 
608b  of  the  Act  authorizes  the  Secretary 
to  regulate  commerce  which  directly 
burdens,  obstructs  or  affects  such 
interstate  commerce.  The  record 
evidence  indicated  that  the  marketing  of 
Mesa  County  peaches  within  the  State 
so  affects  interstate  commerce. 

Messrs.  Williams,  Cox  and  other 
commenters  questioned  the 
Department's  finding  that  peaches 
marketed  in  Mesa  County  and  within 
Colorado  have  a  direct  affect  on  the 
marketing  of  peaches  shipped  in 
interstate  commerce.  These  commenters 
contended  that,  as  Mr.  Williams  stated. 
"*  *  *  the  small  quantity  of  Mesa 
County  peaches  finding  their  way  into 
interstate  markets  has  no  effect  on  the 
price  of  peaches,  nor  does  it  '*  *  * 
burden,  obstruct,  or  affect  such 
commerce.' "  However,  testimony 
indicated  that  local  markets  "*  *  *  can 
influence  larger  markets  in  other 
portions  of  the  State  and  surrounding 
States  if  uncontrolled  fruit  were  allowed 
to  be  sold  in  them." 

The  record  evidence  indicated  that 
Mesa  County  peaches  are  produced  for 
markets  both  inside  and  outside  the 
State,  and  that  the  marketing  of  peaches 
produced  in  Mesa  County  within  the 
State  does  have  a  direct  affect  on  the 
interstate  marketing  of  Mesa  County 
peaches.  Thus,  the  exceptions  contesting 
this  determin^on  are  denied. 

The  findings  and  conclusions  in 
material  issue  2  oi  the  Recommended 
Decision  concerning  "definitions  (revising 
respectively:  Peaches,  producer, 
committee,  handler,  fiscal  period  and 
district,  and  adding  respectively: 
Production  area,  grade  and  size]  are 
amended  by  adding  the  following  three 
paragraphs  after  the  thirteenth 
paragraph  of  material  issue  2.  This 
amendment  is  based  on  the  exception 
received  from  Mr.  Williams  and  reads 
as  follows: 

In  a  comment  supporting  his 
exception,  Mr.  Williams  stated  that  "the 
only  growing  area  for  peaches  in 
Colorado  is  Mesa  County."  However, 
according  to  Exhibits  7  and  8  of  the 
hearing  record,  the  Colorado  Tree  Fruit 
Survey  of  1985  presented  at  the  hearing. 
Delta  and  Montrose  counties,  among 
others,  also  produce  peaches  for 
commercial  markets.  These  statistics 
show  that  the  acerage  and  number  of 
peach  trees  in  Delta,  Montrose  and  other 
counties  total  approximately  one  third 
of  the  acreage  and  number  of  those  in 


Mesa  County.  Mr.  Williams  commented 
that  the  testimony  deliberately 
underestimated,  and  thus  misrepresnted, 
the  volume  of  peach  production  in  Mesa 
County  when  it  stated  production  at  less 
than  200,000  bushel  equivalents.  He 
calculated  that  the  correct  volume 
should  be  at  least  673,200  bushels,  based 
on  peach  acreage,  tree  spacing  and 
average  production  per  tree.  The  200,000 
bushel  figure  is  reasonable  and  is 
supported  by  record  evidence.  Thus,  the 
exceptions  are  denied. 

Based  on  the  exceptions  filed  by  Ms. 
Mestas  and  Messrs.  Hayes,  Eklund, 
Williams  and  Turner,  the  findings  and 
conclusions  in  material  issue  3  of  the 
Recommended  Decision  concerning  the 
apportionment,  size  and  composition  of 
the  committee  and  the  committee's 
authority,  with  the  Secretary's  approval, 
to  make  such  changes  are  amended  by 
adding  the  following  three  paragraphs 
after  the  sixth  paragraph  of  material 
issue  3  to  read  as  follows: 

Ms.  Mestas,  commenting  on  behalf  of 
the  committee,  took  exception  to  the 
Department's  finding  in  the 
Recommended  Decision  (54  FR  48623] 
that  the  committee  should  have  the 
authority  to  recommend  to  the 
Secretary,  every  two  years,  changes  in 
the  size  of  the  committee.  The 
committee  believed  that  a  two-year 
periodic  review  of  committee  size 
should  not  be  mandatory.  However,  the 
evidence  indicated  that  a  periodic 
review  of  committee  size,  as  well  as  its 
composition  and  apportionment,  would 
allow  for  more  timely  and  cost  efficient 
changes  in  committee  representation. 
While  the  committee  should  consider 
such  a  review  at  least  every  two  years, 
there  is  no  requirement  to  change 
committee  size  each  time  it  is  reviewed. 
Thus,  the  exoeption  is  denied. 

Messrs.  Hayes  and  Eklund  filed 
separate  exceptions  stating  that  if  the 
proposed  amendments  ire  put  into 
effect,  a  minority  on  the  committee 
could  override  the  input  from  the 
majority  of  producers.  The  commenters 
did  not  provide  an  explanation  of  how 
this  might  occur.  Of  the  nine  member 
committee,  four  members  represent  the 
cooperative  marketing  association  and/ 
or  the  independent  handlers,  and  five 
producer  members  are  selected  on  a 
district  basis  and  represent  producers  in 
those  districts.  Most  producers  market 
their  production  through  either  the 
cooperative  marketing  organization  or 
as  independent  handlers.  Committee 
actions  are  taken  by  majority  vote.  All 
members  in  the  industry  may  attend 
committee  meetings  and  make  their 
views  known.  Thus,  the  exceptions  are 
denied. 


Mr.  Williams  conunented  that 
providing  the  committee  the  authority  to 
recommend  adjustments  to  the  number 
of  committee  members,  district 
boundaries  and  election  procedures  is 
contrary  to  the  Act  and  is  a  violation  of 
due  process.  However,  said  authorities 
are  provided  to  the  committee  to 
administer  and  effectuate  the  order  in 
accordance  with  the  terms  and 
provisions  of  the  Act.  The  Act  also 
authorizes  terms  and  conditions  that  are 
incidental  to  and  not  inconsistent  with 
terms  and  conditions  specified  in  the 
Act  and  are  necessary  to  effectuate  the 
other  provisions  of  the  order.  The 
committee's  recommendations  in  these 
matters  are  subject  to  the  approval  and 
oversight  of  the  Secretary.  In  addition, 
implementation  of  committee 
recommendations  to  change  committee 
size,  structure  or  election  procedures 
could  only  be  accomplished  through 
rulemaking  procedures.  Because  the 
committee  is  composed  of  members 
nominated  and  elected  by  the  industry 
on  a  regular  and  frequent  basis,  the 
committee  is  considered  to  be  a 
representative  body.  Thus,  the  exception 
is  denied. 

Mr.  Turner  commented  that  the 
committee  would  have  to  be  constantly 
monitored  and  that  he  does  not  have 
enought  time  to  do  that.  Practice  has 
been  that  the  committee  meets  regularly 
during  the  growing  season.  The  meetings 
are,  in  general,  open  to  the  public  and 
the  committee  keeps  minutes  of  such 
meetings  and  makes  those  minutes 
available  to  industry  members.  Thus,  it 
should  not  be  burdensome  to  keep 
abreast  of  industry  issues  considered  by 
the  committee. 

Therefore,  exceptions  to  changes  in 
the  apportionment,  size  and  composition 
of  the  committee  and  the  committee's  • 
authority,  with  the  Secretary's  approval, 
to  make  such  changes,  are  denied. 
The  findings  and  conclusions  in 
material  issue  4  of  the  Recommended 
Decision  concerning  revising  and 
consolidating  the  provisions  specifying 
the  nomination  and  selection  process  for 
committee  members  are  retained  except 
for  one  minor  change.  Section  919.29 
regarding  vacancies  has  been  changed 
by  the  Department  by  removing,  in  the 
first  sentence,  the  phrase  "*  *  *  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  committee  to  qualify,  or  in  the  event 
of*  *  *."  This  phrase  is  unnecessary 
considering  the  proposed  changes  to 
§  919.26  which  provides  for  the 
qualification  of  member  and  alternate 
member  nominees  prior  to  selection. 
Under  this  proposed  change,  a  nominee 
must  qualify  before  selection  by  the 


Secretary.  Thus,  a  vacancy  would  not 
occur  because  of  a  failure  to  qualify 
after  selection.  No  exceptions  were 
received  regarding  this  material  issue. 

The  findings  and  conclusions  in 
material  issue  5  of  the  Recommended 
Decision  concerning  committee 
compensation  and  voting  procedures  are 
retained  without  change.  No  comments 
were  received  regarding  this  material 
issue. 

Based  on  the  exceptions  filed  by 
Messrs.  Williams,  Campbell  and  Ms. 
Mestas  the  findings  and  conclusions  in 
material  issue  6  of  the  Recommended 
Decision  concerning  late  payment  and 
interest  charges  on  past  due 
assessments  are  amended  by  adding  the 
following  two  paragraphs  after  the 
seventh  paragraph  of  material  issue  6  to 
read  as  follows: 

Mr.  Williams  stated  that  section 
608c(7)(C)  of  the  Act  does  not  provide 
the  committee  with  authority  to  enforce 
the  collection  of  assessments  or  to 
collect  late  payment  charges  on  overdue 
assessments.  However,  the  section  cited 
by  Mr.  Williams  specifies,  in  part,  that 
the  committee  has  the  power  to 
administer  the  order  in  accordance  with 
the  order's  terms  and  provisions  and 
that  the  committee  has  the  power  to 
receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of  the 
order.  Both  the  Act  and  the  order 
provide  that  the  committee  may  pursue 
legal  actions  to  collect  unpaid  handler 
assessments.  Further,  the  Act  also 
provides  for  terms  and  conditions  in 
orders  that  are  incidental  to  and  not 
inconsistent  with  the  terms  and 
conditions  specified  in  the  Act  and  are 
necessary  to  effectuate  the  other 
provisions  of  the  order.  Accordingly,  the 
actions  referenced  by  Mr.  Williams  are 
authorized  by  the  Act.  The  authority  to 
impose  late  payment  charges  and 
interest  is  intended  to  encourage 
handlers  to  make  timely  payments  and 
to  assist  in  the  committee  with  its 
compliance  responsibilities. 

Mr.  Campbell  commented  that  the 
assessment  rate  under  the  order  has  a 
high  negative  impact  on  a  substantial 
number  of  small  entities.  However, 
changes  to  the  rate  of  assessments  were 
not  proposed  in  this  action.  This 
proceeding  proposed  authority  to  charge 
late  payment  and  interest  charges.  The 
Department  has  determined  that  this 
does  not  have  a  significant  economic 
impact  on  small  entities. 

The  proposal  would  provide  handlers 
with  an  incentive  to  make  assessment 
payments  in  a  timely  manner. 

Thus,  exceptions  to  the  amendment 
regarding  late  payment  and  interest 
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chaiget  on  pest  due  asaesamento  toe 
denied. 

Based  on  the  cxoeptions  fihd  by 
Meaan.  Hudson,  Tomer  and  WdMiama, 
the  findings  and  conchtsioos  in  material 

issue  7  pf  thy  Rnnainmondpri  n«niiwnn  to 

consolidate  and  xeoi;ganize  the 
provlBions  xin  maiketiiig  polii^  and  the 
regulation  of  peach  shipments  are 
amended  by  adding  the  following  nine 
paragraphs  after  Ihe  last  paragraph  of 
material  issued  7  to  read  as  follows: 

A  few  ^tnmnenterB.  including  Mr. 
Hudson. -questioned  why,  If  ttie  order  is 
to  promote  the  marketing  of  peaches, 
production  has  dropped  from  over  a 
miDion bushels  in-flie  1940' s  and  1950's 
to  less  than  200.000  bu^els  in  (he  late 
IMO's.  Testimony  notes  that  aeveral 
severe 'freezes  have  leduced  aceeage 
and  pradocfioD'Over  the  years  in 
question.  Some  acreage  was  lost  to  land 
speculation  after  the  boom  in  synflietic 
fuels  tecfanolo^held  promiae  df 
development  ia.  Jtfesa  Cknmty.  The 
marketing  order  provides  for  te 
establishment  of  minimum  gsade  and 
size  requirements  for  Mesa  County 
peaches  to  keep  undesirable  peaches 
out  of  the  marketplace.  Testimony 
presented  at  the  hearing  indicated  that 
over  the  jtears  auoh  standards  iiave 
helped  ensuie  iiigh  quality  peach 
production  in  the  county  and  have 
helped  build  and  maintain  buyer 
confidence  in  the.quahty  of  the  peaches 
marketed.  Ilieae  tequirements  have 
healed  prevent  the  sate  of  inferior 
quality  peaches  at  low  prices  >to  the 
detriment  of  good  quality  peaches.  Thus 
the  order  tends  to  effectuate  the 
declared  policy  of  the  Act  and  the 
exceptions  ate  denied. 

The  Recommended  Decision 
discussed  the  amendment  of  S  919.51 
and  stated  "That  tiie  intent  is  to 
establish  guidelines  and  prooedures  by 
which  ttie  Secretary  may  regulate 
peaches  grown  in  Mesa  County."  Mr. 
Williams  took  exception  to  that 
statement,  claiming  that  section  608c  of 
the  Act  prohibits  the  Secretary  from 
regulating  the  production  of  a 
commodity.  Howeer.  S  919.51  and  the 
statement  Mr.  Williams  took  exception 
to  regartjs  the  regulation  of  (he  handling 
of  peaches  by  grades  and  sizes.  It  does 
not  refer  to  the  regulation  of  Ihe 
production  of  those  peaches.  Hius,  "Oie 
exception  is  denied. 

Mr.  Williams  also  contended  ft\a\.  the 
proposed  revision  of  §  919.52. 
authorizing  the  committee,  with  the 
Secretary's  approval,  to  regulate  peadi 
shipments  means  that  the  Secretary  may 
impose  shipping  quotas  on  producers. 
Proposed  S  Vt9.52  r^ar^  regulation  of 
shipments  by  grade  siae.  quality  and 
maturity,  not  by  the  imposition  of 


shipping  quotas.  Propoaed  i  fll0.?2 
WDuldiCombinepnnasions  daeady  on 
effedt -under  Ihe  cunent  order.  Mo 
provision  authorizing  the  establishment 
of  quotas  has  been  mohided  in  die 
proposals  la  amend  ihe  order.  Thus,  the 
exception  is  denied. 

Many 'Commenters  stated  that  the 
Perishable  Agricultural  Commodities 
Act  of  193e(PACA)  (7iU.SiC  49ga«/ 
sq.),  duplicates  orach  sf  tin  order's 
tegulations  >when  it  (PACA)  "sets  the 
standapds  and  practices  for  interstate 
tradii^g  in  fresh  fruits  and  vegetables." 
However,  the  PACA  does  not  establish 
grade  (qualityj  and  size  requirements  lor 
individual  varieties  of  fruits  and 
vegetables.  The  PACA  prohibits  certain 
actions  4^  commission  merchants, 
dealers,  or  brokers  in  connection  widi 
transactions  involving  perishable 
a^cultural  commodities.  Therefore,  the 
exception  is  demed. 

Many  commeateis  ^so  stated  &at 
Colorado  State  law  mandates  the 
inspection  of  peaches  and  that  the 
Federal  order  is  unnecessary.  Evidence 
of  record  is  that  the  l^ederal  order  helps 
to  assure  continued  shipments  of  high 
quality  Mesa  County  peaches,  thereby 
benefitting  the  peach  industry.  Thus,  (he 
exception  is  denied. 

Mr.  Turner  commented  that  under 
current  inspection  requirements, 
peadies  are  not  inspected  forma:turity. 
However,  this  is  not  the  case.  Under  the 
Federal  order,  Mesa  County  peaches 
shipped  to  interstate  markets  must  be  at 
least  U.S.  No.  1  grade  (United  States 
Standards  for  Grades  df  Peaches:  7  CFR 
51.1210-51  J22S).  Under  these  standards, 
U.S.  No.  1  quality  peaches  are  described 
as  "*  •  *  peaches  of  one  variety  which 
are  mature  but  not  soft  or  overripe 
*  *  *."  Under  these  standards, 'Mature" 
means  ^lat  the  peach  has  reached  the 
stage  of  growtti  whidh  will  insin«  a 
proper  completion  of  the  ripening 
process.  Therefore,  the  exception  is 
denied. 

Mr.  Campbell  opposed  the  grade,  size 
and  inspection  requirements  because  he 
believes  they  impose  unnecessary 
regulations  on  the  industry.  The 
proposed  amendments  do  not  add  new 
requirements  to  the  U.S.  No.l 
requirement  that  are  now  in  effect  for 
Mesa  County  peaches.  "Hie  proposed 
amendments  womld  -continue  to  allow 
the  committee,  with  tiie  approval  of  the 
Secxebiry,  to  establish  grade  and  size 
requirements  and  to  recommend 
modifications  necessary  to  help  meet 
the  marketing  neeck  of  the  industry. 
Therefore,  die«KoeptiQn  is  denied. 
Mr.  Cantwell  commented  that  the 
consumer  has  the  right  to  choose  the 
product  that  the  consumer  wishes  to 
purchase,  and  that  grades,  sizes  and 


maturi^  requirements  ace  of  aioicancezn 
to  the  government.  The  AcrfaMthorizM 
&e  establiafament  flf  mmimnm  -standards 
ofi^aalify,^!!^  and  maturity.  Sacfa 
fHovisiaDS  seme  itfae  tntereste  ef  4he 
industry,  mneea^-good^iualMy  image  can 
lead  to  market  rexpansion.  Tfaereoord 
evidence  indicated  Ihat  the  program  has 
played  a  role  in  providing  high  quality 
peadies  in  Hhe  mavketplaoe  in  4e 
interest 'of  both  producers  and 
oonswners. 

Thus,  the  exceptions  to  material  issue 
7  regaediqg  the  mariceting  policy  and  the 
regulaition  of  peaoh  shipments  ase 
denied. 

The  findings  and  conclusions  in 
material  issue  8  af  the  Recommended 
Decision  concerning  the  committee's 
authority,  -with  the  Secretary's  appnn'al, 
to  authorize  production  cesearch  is 
retained  witfaoot  change.  No  comments 
were  seceived  regarding  ibis  material 
issue. 

Based  on  the  excepfionsfiledby  the 
commenters  who  submitted  the  form 
letter  and  by  Messrs.  Ekhmd.  Turner 
and  Williams,  Ae  iindii^  and 
conclusions  in  material  issue  8  of  the 
Recommended  Decision  concerning 
committee  authori^  to  verify  the 
correctness  of  reports  filed  by  handlers 
and  to  protect  the  oonfidwitiality  of 
information  proiided -by  handlers  is 
amended  by  addti^  the  following  nine 
paragraphs  sifter  the  eighth  paragraph  of 
material  issue  9  to  read  as  frillows: 

Several  commenters  objected  to 
proposed  §  S  919,67  and  819:68.  The 
commenters'  form  letter  stated  that 
proposed  %  818,67  icmiceming 
verification  of  reports  and  records  is  a 
violation  <of  constitutional  ri^tsof 
search  and  seizure  and  that  sudi 
authority  placed  in  the  hands  of 
committee  members,  wjio  ate 
competitors,  would  be  a  violation  «f  the 
righto  of  the  per8on(s)  marketing 
peaches.  Mr.  -Eklund  commented  that 
this  provision  is  objectionable.  Mr. 
Turner  commented  that  the  prevision 
infringes  on  his  right  to  privacy,  and  that 
it  provides  too  mudi  authority  to  the 
committee.  Mr.  Turner  believed  (hat 
there  should  be  provisions  to 
counterbalance  the  committee's 
authority. 

Order  .provisions  concerning 
verification  of  exporto  and  records  and 
concerning  confidential  information  are 
authorized  under  the  Act  I^oviding  for 
the  verification  of  handler  reports  and 
records  does  not  violate  the  U.S. 
Constitution.  The  proposed  new 
provision  would  anthorize  review  off 
handler  records  by  the  Secretary  or  i>y 
the  committee  "through  its  duly 
authorized  employees."  Such  employees 
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would  not  bie  members  of  the  committee 
and  would  not  be  peach  producers  or 
handlers  in  the  industry  (section 
608d(2)).  Proposed  {  819.68  of  the  order 
would  requffe  that  proprietary 
information  would  be  kept  confidential 
by  the  desisted  employees  of  the 
committee. 

Further,  the  proposed  provision 
specifies  that  review  of  records  would 
take  place  during  normal  business 
hours.  The  information  being  sought 
would  be  information  that  is  necessary 
for  the  operation  of  the  order. 

Mr.  Williams  suggested  that  the 
methods  of  recordkeeping  are  vague  and 
claimed  that  the  Secretary  does  not 
have  the  authority  to  give  the  committee 
"interpretive  powers"  as  to  what  is 
"su^icient  recordkeeping."  The 
proposed  provisions  of  S  919.67  provide 
that  all  handlers  would  be  required  to 
maintain  complete  records  that 
accurately  show  the  quantity  of  peaches 
held,  sold,  and  shipped  and  that  the 
committee,  with  the  approval  of  the 
Secretary,  may  establish  the  types  of 
records  to  be  maintained.  Accordingly, 
the  provision  is  not  vague  and  the 
committee  has  been  given  authority  that 
is  consistent  with  the  provisions  of  the 
Act. 

Mr.  Williams  also  suggested  that  the 
committee  does  not  have  the  authority 
to  inspect  handler  records  because 
section  603c(13](B]  of  the  Act  authorizes 
only  the  inspection  of  peaches. 
However,  that  section  does  not  apply  to 
the  inspection  of  records.  Section 
608d(l)  authorizes  inspection  of  records. 

The  proposed  9  919.67  also  specifies 
that  "Handlers  shall  furnish  labor 
necessary  to  facilitate  such 
examinations  at  no  expense  to  the 
committee."  Mr.  Williams  objected  to 
this  provision,  believing  it  to  be 
arbitrary  and  capricious.  A  review  of 
handler  records  should  not  require 
extensive  labor  costs  to  the  handler, 
assimiing  those  records  are  maintained 
in  a  normal  business-like  fashion.  A 
review  of  peaches  held  also  should  not 
require  additional  labor  efforts  provided 
by  a  handler. 

For  the  reasons  stated  above,  the 
exceptions  received  regarding 
committee  authority  to  verify  the 
correctness  of  reports  filed  by  handlers 
and  the  protection  of  confidential 
information  are  hereby  denied. 

Based  on  the  exceptions  filed  by  Ms. 
Mestas  and  Messrs.  Cox,  Williams  and 
Campbell,  the  findings  and  conclusions 
in  material  issue  10  of  the 
Recommended  Decision  concerning 
committee  authority,  with  the 
Secretary's  approval,  to  change  the 
minimum  quantity  of  peaches  per 
shipment  not  subject  to  regulation  is 


amended  by  adding  the  following  nine 
paragraphs  after  the  last  paragraph  of 
material  issue  10  to  read  as  follows: 

Ms.  Mestas,  on  behalf  of  the 
committee,  requested  that  the  words  "on 
any  one  conveyance,"  proposed  in  the 
Notice  of  Hearing  and  deleted  in  the 
Recommended  Decision,  be  included  in 
the  revised  provision.  The  committee 
believed  that  this  phrase  would  make 
the  new  provision  consistent  with 
current  industry  practice  and  would  help 
prevent  circumvention  of  regulation 
under  the  order.  The  Department's 
revision  is  proposed  to  meet  the  same 
purpose  as  the  committee's  proposal, 
which  is  to  provide  that  only  legitimate 
roadside  and  farmers'  market  peach 
sales  to  home-use  consumers  are 
exempted  from  regulation.  The  record 
evidence  indicated  that  the  exempted 
volume  of  peaches  should  remain  in  line 
with  quantities  normally  sold  for  home 
use.  liie  exception  is  therefore  denied. 

Mr.  Cox  commented  that  the  proposed 
revised  amendment  would  be  an 
economic  burden  on  those  who  sell  their 
peaches  at  roadside  stands  and  farmers' 
markets  because  they  would  have  to 
have  all  sales  in  excess  of  19  bushels,  or 
other  amount  as  recommended  by  the 
committee  and  approved  by  the 
Secretary,  inspected  prior  to  the  sale. 
The  purpose  of  this  amendment  is  to 
amend  a  provision  providing  for  an 
exemption.  This  amendment  represents 
no  change  in  the  exemption  level.  The 
amendment  merely  provides  the 
committee  with  the  needed  flexibility  to 
adjust  the  exempted  volume,  with  the 
approval  of  the  Secretary,  to  best  reflect 
industry  needs.  Based  on  the  record 
evidence,  this  amendment  would  not  be 
a  burden  on  those  who  sell  their 
peaches  at  roadside  stands  to  home-use 
consumers  in  the  quantities  authorized, 
because  such  quantity  reflects  an 
amount  normally  sold  for  home  use  and 
such  sales  would  be  exempted  from 
grade,  size,  quality,  maturity,  and 
assessment  regulations.  Therefore,  the 
exception  is  denied. 

Mr.  Williams  stated  that  providing  the 
committee,  with  the  Secretary's 
approval,  the  authority  to  change  the 
volume  of  exempt  peaches  is  arbitrary 
and  capricious.  He  contended  that  the 
proponents  did  not  provide  substantial 
evidence  that  exempted  volumes  of  19 
bushels  or  less  would  a^ect  interstate 
commerce  or  compliance  with  the  Act. 
The  committee  should  be  provided  with 
the  flexibility,  with  the  Secretary's 
approval,  to  adjust  the  exempted  volume 
of  peaches  that  the  industry  may  feel 
would  best  effectuate  the  intent  of  the 
Act.  The  inspection  and  assessment 
provisions  of  this  subpart  would  not  be 
applicable  to  peaches  so  shipped. 


The  phrase  "or  other  amounts  as 
recommended  by  the  committee  and 
approved  by  the  Secretary"  would 
authorize  the  committee  with  the 
Secretary's  approval  to  make  changes  in 
the  volume  of  peaches  exempted  from 
regulation.  Mr.  Williams  took  exception 
to  the  continued  inclusion  of  this  portion 
of  the  proposal  in  the  amendment 
process  because  it  was  not  in  the 
proposed  amendatory  language  as 
published  in  the  Notice  of  Hearing. 
However,  the  Notice  of  Hearing  (53  FR 
44407)  invited  testimony  on  the 
proposed  amendments  and  on  any 
appropriate  modifications  to  the 
proposed  amendments.  Such  testimony 
was  presented  at  the  hearing  and  the 
issue  was  thoroughly  discussed. 
Evidence  indicated  that  the  committee 
needs  flexibility  to  adjust  the  exempted 
amount. 

Mr.  Williams  also  stated  that  the 
proposed  new  provision  S  919.71  is 
contrary  to  section  806c(6)  of  the  Act 
which,  in  part,  specifies  that  effects  of 
regulations  shall  be  appUed  equitably 
among  producers  and  handlers.  He 
contended  that  giving  the  committee  the 
authority  to  change  the  exemption 
volume  would  not  have  an  equitable 
effect  on  all  producers.  However, 
§  919.71  refers  to  an  exempted  amount 
of  peaches  marketed  by  any  and  all 
handlers.  Any  exempted  amount 
whether  it  is  19  bushels  or  another 
volume  recommended  by  the  committee 
and  approved  by  the  Secretary,  will  be 
uniformly  applied  to  all  handlers  of 
Mesa  County  peaches. 

Mr.  Williams  commented  that  section 
608c(13)  prohibits  the  regulation  of 
producers  who  sell  their  conmiodity  at 
roadside  stands  on  their  own  premises. 
However,  producers  who  sell 
commodities  at  roadside  stands  are 
handlers  of  the  commodity  under  the 
Act  and  order  and  thus  are  subject  to 
the  requirements  within  the  Act  and 
order.  The  exemption  of  section  608c(13) 
applies  to  retailers  acting  in  their 
capacity  as  a  retailer,  such  as  grocery 
store  or  supermarket  operators  who 
receive  commodities  from  handlers  and 
sell  those  commodities  at  retail. 

Mr.  Campbell  stated  that  the  general 
thrust  of  the  Recommended  Decision  is 
to  bring  producers  under  control  of  the 
order  by  designating  them  as  handlers. 
Only  handlers  are  subject  to  regulation 
under  the  order.  However,  the  record 
revealed  that  almost  all  Mesa  County 
peach  producers  handle  some  of  their 
own  production  at  one  time  or  another 
during  a  harvest  season — and  are 
designated  as  handlers  for  that  portion 
of  their  production  that  they  market 
directly. 
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Section  AlSJl  apea&ea  (hat  Ihe 
committee  jsey  fte»aibe  «dafuate 
safeguodeio  vaeufe  ihat  «Ne^pttad 
peaches  iuejMt^  into  ibe  ckaaiiBlsef 
commerce  xontrary  tte  the  intent  <of  this 
-part-Iniaccotdance  with  exo^ptiooB 
received,  the  Oopattaent  iuts  added 
provisions  .WQuiiiag  such  saf^piacds 
proposed  1^  flie  committee  lo  he 
approved  by  the  .Secretary. 

Exceptions  toihejut^wsed 
amendment  JlKHddi^g  iwmmittee 
autbed^,  with  flieSecaetary'sdnproval. 
to  change  ihe  minimum  ^quantify  of 
exempted  peaches  jier  shipment  are 
hereby  denied. 

Based  on  the  eKc^tions  filed  by 
MessTB-llViniams  and  Campbell.  Oie 
findings  and  condusieas  in  material 
issue  11  df  the  llecommeQded  Decision 
concerning  (he  conduct  of  continuance 
referenda  within  eight  years  of  the 
efiective  date  of  the  amendment  and 
every  sixjrears  Aereafter  is  amended  by 
adding  Ihe  fbifowing  two  paragraplhs 
after  the  fifth  paragraph  of  "material 
issue  n  to  read  as  fcAows: 

in  one  df4ns  exoepftions.  Mr.  WiWianw 
allegedlhat  Ihe  Department  was  saising 
the  vtrte  cotint  from  50  percent  to  two- 
thirds  of  "fee  producers  voting  needed  for 
termination.  Tliis  is  not  fte  case.  The 
requirement  Tor  passage  of  a 
continaance  referendum  is  (he«sme  as 
that  for  issuance  of  an^rderina 
promulgation,  lie.,  approval  would  be 
based  upon  a  favorable  vote  ef  at  least 
two<thHd8'0f  'the  predncers  voting  in  fiie 
refeiendom.  why  a TavocaUe  vote 
representing  at  least  two-thiids  ef  6ie 
volume  of  the  commodity  produced  by 
those  voting  in  the  referendum.  The 
Secretoy  would  umsider  torminafion'of 
thearder  onlyif  itkoee  favoring 
continuance  are  less  than  two- thirds  of 
the  producers  voting  in  the  referendum 
and  aee  piodacers  dl  less  tijan  'two- 
thirds  df  Hie  mohune  of  2iw  commodity 
repreaBnted-in  tfie  nleneudioa.  Din 
requinment  is  considered  adequate  to 
measure  pmducer  support  ts  coofinue 
the  marlotting  order. 

In  evahiatiag  the  aoBfits  -of 
continaanoe  aicraas  -temrination.  tfie 
Secretaiy  would  canader  not  only  Ifae 
results  of  the  ref etendum  but  ake  wcadd 
consider  all  ether  relevant  informatioD 
concerning  Ab  eipecatien  of  the  esder 
and  the  Mlative  benefits  and 
disadvantages  te  inaduoers.  handlera 
and  consumers  m  order  to  determine 
whetlier-oontinued'epereitiontof  the 
order  would  tend  tB^^eotoate  Ae 
decluad  peliqr  <af  the  Act 

Thua,  the  exertions  filed  CDaceniins 
the  conduct  of  continuance  cefacenda 
within  eight  yean  of  .the  affective 'date 
of  the  amendment  and  every  six  years 
thereafter  are  hereby  denied. 


TheifiBdiogsaad<fniicluBioDs  in 
material  issue  12«f  the  ilfiaoBiiBeaded 
Decision  cwReniiag-caniiDrming  changes 
made  by  theOm>antment«re«etaifled 
witheat^haofe.  No  excepttons  wem 
receimd  wgcnding  this  aoatwial  issue. 

TheieUewiiv  &idii)gs  end 
coochiaions  are  anade  aqgarding 
miscellaneous  >exceptiaBB  >filed. 

One  exoqption  was  filed  by  Mr.  Allen 
M.  Williams  raaiotaining  Ihat  section 
6a8c(4j  of  4he  .Act  jpvovides  authority  ier 
the  SeoBBtary,  when  issuing  a  decoion. 
to  consider  evidence  other  ihaa  that 
received  at  Hie  beacii^  Mr.  Wilhaois 
wanted  events  in  ihe  K4esa -County 
peach  induatiy  that  hajppened  after  Jhe 
hearing  to  be  made  part  «f  the 
rulemaking  recoid.  iiowevei.  the  section 
refened  to  %  Mr.  Williams  fequiies  the 
Depaittment  to  base  its  decisxHi  oneac^ 
of  ihe  proposed  amendments  an  Ihe 
record  evidence.  Ibus,  inlonnation 
which  Mr.  WiHians  wanted  considered 
was  net  part  of  the  mlemaking  necard 
evidence.  Therefc»e.iMr.  M^liams' 
exception  is  denied. 

The  majority  of  those  opposing  the 
proposed  amendments  cont^ided  ttiaft  a 
recently  terminated  State  marketing 
order  and  the  Federal  <u;der  were  one 
collective  Aider,  or  at  least  "were  ae 
inextiacably  linked  that  ihe  4iecision  te 
terminate  the  ^ate  order  should  have 
automatically  terminated  the  Federal 
order.  However,  the  State  and  Federal 
orders  <were  established  under  different 
authorities.  Thecefore,  the  deciaion  to 
tenaninate  the  :State  order  had  no  «ffect 
on  the  continuation  of  the  Federal  order. 

In  his  exception,  Mr.  Charles  L 
Campbell  stated  thsrt  many  amall  peach 
producers  process  their  peaches  into 
dried  products,  jellies,  jams  and  candies 
and  that  such  peaches  should  be  exempt 
from  the  .regulatory  requizeaients  of  the 
order.  Peaches  shipped  for  processing 
are  exempt  from  jegulation  under  the 
existing  Eedec^  order  and  would 
continue  to  be  exempl  uader  the 
proposed  amenifanents. 

Several  commenters  requested  ihat 
the  Department  conduct  a  leferendnm 
on  terminating  the  existnig  order  before 
conducting  a  lefeiendum  on  the 
proposed  amendments.  This  ^lecision 
prowdes  for  a  pH>ducer  jefeiendum  an 
the  proposed  amendments,  fai  view  of 
this,  the  requests  tohsldalenninatioa 
referendum  on  the  coiirent  oiider  aw 
denied  at  this  time. 

Messes.  Cox  and  Hayes  .filed  a  joinl 
exception  which  suggested  that  the 
existing  Federal  macketing  order  is 
illegal  because  it  was  newer  approved  in 
a  Fed«^  leferendom.  3%ey«OBtended 
that  only  a  .State  jvierendara  was  held 
when  thie  prqgtam  was  inqileraented  in 
1939.  Two-FedeEal  Register  decimients 


(Netioesftiearing  J4£R  £Sf«.|a»9:. 

1939)  and  OttderiH^ilatiflg  ihe  WawdBng 
of  Peaches  GsaMDivi  the Oooiiir  flf 
Mesa.  Jn  ^eStHe  of  Cdacarie  1^  fit 
3599,  August  i&.  laaSN  in^oaite  that  a 
refensitKBB  wm  (OonduotBd  and  "T""**"-" 
of  the  oader  was  approived  by  Ae 
requisite  number  of  producers,  ffae 
Order  Regulaiting  HamMiag  iaauedin 
193S  iindiuttes  that  the  referendnn  held 
met  the  xequiremeDts  irf  the  AcL 
Therefaxe.  tiie  exceptmaisdratied. 

Messrs.  Campbell  and  WQliams 
challenged  the  viridity  of  tiiis 
amendment  prooeediDg  became  It  was 
not  requeued  by  at  \es8\  one-third  tif '(he 
producers.  Mr.  (^amfAietl  cited  a 
requiremertt  within  section  BOBctlT^  df 
the  Act  which  apphes  to  petitions  for 
amending  miBc  marketing  orders. 
AoAiority  te  inMiate'fruH  and  vegtfta'bie 
marketing  order  amendment 
proceedings  is  specffiedin  flte  Act  and 
in  the  order.  Section  808q(7)  of  fce  Act 
and  §«l9;51hfl  of  (heMesaCounty 
peach  order  specify  ftiat  the  conraiHtee 
may  recommend  to  the  Secretary 
amendments  to  an  order.  Also,  7CPR 
part  900  off  ftie  Departmenrs  fbiles  of 
Praciioe  and  Procedure  Governing 
Proceedings  to  Formolate  MaAeting 
Agreements  and  Orders  provides  that 
any  personinay  propose  amendments  to 
Federal  maricefing  orders.  Theteifore, 
these  exceptions  are  denied. 

Mr.  Williams  staled  (hat  he  was  not 
mpiled  a  copy  of  the  Notice  of  Hearing. 
He  coirtends  that  (his  is  a  direct 
violation  of  the  Act  and.  fherefore,.he 
believes  the  hearing  was  "useless^'  in 
providing  the  Secretary  with  stftistaatial 
information.  However,  7  C311 900.4(b)(2) 
provides  that  faflure  to  provide  notice 
directly  to  all  kru)wn  interested  persons 
shain  not  affect  the  legality  of  a  Notice 
of  Hearing.  Correct  procedures  were 
followed,  as  specified  in  7  CFR  goa4.  by 
Federal  Register  publication  and 
distribution  of  the  Notice  of  Heating, 
and  in  the  issuance  of  a  press  release  on 
the  Notice  of  Hearmg.  Over  330  octpies 
of  the  Notice  of  Hearing  were  mailed  or 
otherwise  distributed  to  interested 
persons  and  industry  members, 
including  Mr.  Williams.  Alsa  the 
hearing  was  well  publicized  and 
coveted  by  local  news  media.  ThereCere 
this  exception  is  denmd. 

Other  comments  >dMllenging<the 
legality  of  the  order  were  received.  Mr. 
Leslie  R.  £khind  cenunented  that 
because  (he  State  and  Federal  ciders 
were  implemented  imder  a  joinl 
agreemeat,  the  Federal  esieriie  ionyer 
has  a  legal  baais.  Howevec  any  pint 
operating  agreemeiit  would  nat  affect 
terminatmo  reqnirBmeDta,'Mriricha 
different  for  the  two  orders.  Mr. 


Campbell  cootended  that  the  ovder  is  no 
longer  famdinffeeoaaoe  oome  of  tiie  mo 
pramuigBtioa  ncoids  have  been 
destroyed.  Mc  Gampbefl  abo  eoMtended 
that  the  destraction  of  the  files  is  an  ex 
parte  coDwaunicatioo  viola tion  and  that 
the  files  were  deliberately  destroyed  by 
the  DepattBwaL  Whfle  some  leoords 
were  destrofsd  in  January,  19M,  at  tke 
Washington  flatioBal  Records  Cealer. 
the  Department  did  not  request  that  «iy 
docimients  concendag  tiie  Golondo 
peach  order  be  destroyed  Mr.  CaapbeU 
also  acgaed  that  the  amended  agjieaBent 
signed  in  1960  cannot  be  modiBed  and 
extended  to  other  parties,  bat  that  it 
applies  only  to  those  who  stated  the 
document.  However.  iia»  sqggestian  io 
contrary  to  the  Act  which  provides  that 
marketiiig  orders  may  be  iaoued  with  «r 
without  a  marketing  agreeawnt  A 
marketing  order  issued  with  a  marketing 
agreement,  as  in  7  CFR  part  91% 
regulates  all  handlers  sui>}ect  to  the 
provisions  theseia  and  may  be  amended 
in  accordance  with  the  provisions  of  the 
Act.  Mr.  Peter  D.  Cantweil  stated  that 
the  order  is  in  direct  confKct  with  anti- 
trust laws.  However,  section  9Uh  of  Ae 
Act  states  in  part:  The  making  of  any 
such  agreement  sliaU  not  be  held  to  be 
in  violation  of  any  of  tfie  antitoust  laws 
of  the  United  States  *  '  ^."  llwrefare. 
these  exceptions  are  denied. 

Mr.  Wiiliaas  suggested  that  the  ordor 
does  not  addrass  "pricing  or  fte  posting 
of  prices  by  handlers"  as  epedfied  in 
section  608c  (6)  and  (7)  of  the  Act.  and 
therefore  does  not  effectuate  the  AcL 
Section  608r(7)  of  the  Act  does  provide 
that  orders  may  contain  a  provkiim  that 
certain  comoMidities  or  products  tfiereof, 
or  any  grade,  aise  or  quality  thereof 
shall  be  sokl  by  handters  only  at  prices 
filed  by  such  tmndlers  in  flie  manner 
provided  in  such  order.  However. 
neitJKir  section  of  the  Act  specifies  that 
all  of  Its  provisions  must  be  inchuled  fai 
a  marketing  osvler.  The  sections 
identified  by  Mr.  Williams  inciude  many 
terms  and  conditions,  one  or  none  of 
which  may  be  included  in  a  atarketing 
order.  The  Department  concludes  tint 
the  order  is  in  confonnance  with  the  Act 
and  was  promidgated  in  accordance 
with  its  terms  and  conditkHio.  Thus, 
exceptions  flad  contesting  legality  of 
the  current  onder  are  denied. 

Messrs.  Campbell.  Cox  and  Williams 
stated  that  a  January  ma,  letter 
jeopardized  impartiality  of  the 
proceeding  and  therefore  requested  tiiat 
the  Secretary  terminate  the  amendment 
process.  In  January  11)89,  Mr.  Dennis 
West,  a  Marketing  Specialist  of  the 
USDA's  Marketi^  Field  Office  in 
Portland,  Oregon,  vrrote  an  open  letter 
to  the  committee  defending  the  concept 


of  marketng  orders  and  oae  piuilstun. 
the  raoordkeeping  requirements,  ^t  is 
coBHnon  lo  all  orders.  A  copy  of  Aat 
letter  was  subsequently  distrRmted  to 
an  nKsbers  in  tiie  industty.  Bx  parte 
communicaUons  provisions  specify  that 
no  Department  employee  involved  in  a 
decisional  process  (such  as  amending 
the  order)  may  discuss  ttie  merits  of  that 
procee<Bng  with  any  person  or  persons 
having  an  interest  in  sudi  pioceedUng. 
Once  aware  of  the  communication,  die 
Department  filed  the  letter,  along  wift 
an  explanatory  memorandum  on  the 
public  record  of  the  proceeding. 
pursuant  to  7  CFR  900.16.  Furtiier.  fee 
Department  concludes  that  this 
communication  has  not  influenced  Ae 
decisional  process  in  this  proceeding. 
Therefore,  these  exceptions  are  denied. 

Mr.  Campbell  commented  that  Mr. 
West  has  made  efforts  to  convince  at 
least  one  unidentified  producer  to  pay 
Federal  order  assessments.  Mr. 
Campbell  contended  that  this  activity 
also  was  an  ex  parte  communications 
violation.  However,  as  noted  above,  ex 
parte  communication  resMctions  apply 
only  to  the  merits  of  pending  mlenaldng 
proceedings.  Such  actions  taken  to 
effect  compliance  wife  order  provisions 
and  requirements  are  not  ex  parte 
communications.  Therefore,  this 
exception  is  denied. 

One  comment  signed  by  ten 
interested  persons,  petitioned  for  a 
change  in  the  mefeod  for  tabulating 
ballots  cast,  as  specified  in  section 
608c(8](A)  of  fee  Act.  Section  608(48}(A) 
of  fee  Act  specifies  feat  voting  wiO  be 
tabulat«d  t«y  two  methods  (mniber 
voting  and  volume  voted)  and  that 
approval  by  eifeer  or  bofe  mefeods  will 
constitute  approval  of  the  pnq>o8ed 
amendments.  The  exception  requested 
feat  only  fee  numerdal  tabulation 
mefeod  be  used  and  that  fee  tabulation 
representating  volume  of  production  not 
be  counted.  However,  sudi  a  change  in 
procedures  is  not  aufeorized  xmder 
section  808c(8KA)  of  fee  Act  and 
feeref  ore  cannot  be  used  by  the 
Department  -. 

The  same  comment  questioned 
«vliether  producers  who  market  feeir 
peaches,  unregulated,  at  roadside  stands 
and  farmers'  markets  would  be  eligible 
to  vote.  Section  919.6  of  fee  order 
defines  ''producer"  to  mean  any  p^son 
engaged  in  growing  peaches  in  fee 
county  of  Mesa,  in  the  State  of 
Colorado,  for  market.  A  producer 
eligible  to  vote  in  a  referendum  is 
defined  (7  CFR  part  900)  as  one  who  is 
defined  as  a  producer  in  fee  order  who 
produced  the  commodity  in  the 
production  area  during  the 
representative  period,  and  who  is  sttU  a 
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producer  of  oiat  commodity  in  (he 
production  area.  Ihus.  pndacets  who 
mancet  their  peaches  at  roadsiae  stands 
and  farmers'  maniets,  as  wen  as  any 
other  producer  whose  peaches  are 
produced  for  market  are  elig^Rile  to  vote 
in  fee  referendum. 

The  referendum  ballot  will  contain  a 
producer  cHgibiHty  statement  whidi 
asks,  among  oths-  feings,  for  fee  volume 
of  peaches  sold  by  the  individual  voting. 
Ibe  volume  of  peaches  sold  by  (hose 
who  vote,  including  those  who  market 
feeir  peaches  at  roadside  stands  and 
farmers'  markets,  shotild  be  consistent 
with  the  volet's  peach  acreage,  number 
of  trees  or  sales  receipts. 

Several  comments  were  received 
regarding  fee  representative  period. 
Under  normal  drcumstances.  the 
representative  period  is  designated  as 
the  growing  and  harvest  season 
immediately  preceding  a  referendum. 
The  representafive  period  for  this 
referendum  is  hereby  determined  to  be 
July  1, 1990,  through  September  7. 190a 

Three  comments  were  filed  requesting 
exceptions  to  section  e08c(8KA)  of  fee 
Act  regarding  fee  requirement  feat  fee 
volume  determination  of  eadi 
producer's  vote  be  based  on  fee 
producer's  individual  production  during 
fee  designated  representative  period. 
Mr.  Thomas  Hayes  and  Ms.  Diana 
McDermott  filed  separate  exceptions 
requesting  that  new  trees  planted  after 
fee  1989  freeze  be  included  in  a 
producer's  production  volume  to  be  ^ 
voted.  Again,  section  e06c(8MA)  of  the 
Act  applies:  Only  production  volume 
actually  produced  during  fee 
representative  period  may  be  counted 
by  fee  producer.  Estimated  profeictiaa 
fiora  trees  representing  new  acreage  not 
under  prodoction  during  fee 
representative  period  may  not  be 
counted. 

Mr.  'nnner  proposed  that  new 
producers  who  entered  the  industry 
after  fee  representative  period  should  be 
allowed  to  vote.  Again,  in  accordance 
v^rife  section  aoec(8XA),  any  volume 
produced  for  market  wifein  the 
representative  period  in  the  production 
area  will  be  counted. 

Nfr.  Hayes  questioned  whefeer 
peaches  so4d  johitly,  but  under  anofeer 
producer's  name,  would  be  credited  to 
the  producer.  In  such  or  similar 
situations,  the  two  producers  should 
register  on  their  ballots  the  volume 
produced  by  each,  provided  feat  feese 
volumes:  Are  in  accordance  wife 
whatever  agreement  may  be  in  effect 
between  fee  two  producers;  and  do  not 
^  represent  a  double  counting  of 
production  volume  between  fee 
producers. 
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All  of  the  proposed  changes  set  forth 
in  this  document  are  designed  to 
enhance  the  administration,  operation, 
and  functioning  of  the  order.  The 
proposed  amendments  to  the  order 
would  not  have  a  significant  impact  on 
the  recordkeeping  and  reporting  burdens 
of  Mesa  County  peach  handlers.  The 
proposed  revisions  would  change  the 
reporting  and  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35),  which  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  0MB  No. 
0561-0139.  This  action  would  require 
information  to  be  retained  by  handlers 
for  at  least  two  years.  The  evidence  of 
record  indicates  that  handlers  generally 
maintain  such  information  in  the  normal 
course  of  business  for  periods  longer 
than  two  years.  The  information 
collection  requirements  contained  in  this 
proposed  action  will  be  submitted  to  the 
OMB  for  approval.  Such  requirements 
will  not  become  effective  prior  to  OMB 
approval. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  denied. 

Marketing  Agreements  and  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  the  dociunents  entitled, 
"Order  Amending  the  Order,  As 
Amended,  Regulating  the  Handling  of 
Peaches  Grown  in  Mesa  County, 
Colorado"  and  "Marketing  Agreement 
As  Amended,  Regulating  the  Handling 
of  Peaches  Grown  in  Mesa  County, 
Colorado."  These  documents  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  the  entire 
decision,  except  the  annexed  marketing 
agreement  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical  to 
those  contained  in  the  order  as  hereby 
proposed  to  be  amended  by  the  annexed 
order  which  is  published  with  this 
decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 


With  Marketing  Orders  for  Fruits, 
Vegetables  and  Nuts  Pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  Amended.  The  referendum 
will  be  conducted  to  determine  whether 
the  order,  as  hereby  proposed  to  be 
amended,  is  favored  by  producers  who 
were  engaged  during  a  representative 
period,  and  who  are  now  engaged,  in  the 
production  for  market  of  fresh  peaches 
in  Mesa  County,  Colorado. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  July  1, 1990,  through 
September  7, 1990. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Joseph  Perrin  and  Teresa 
Hutchinson  in  the  Northwest  Marketing 
Field  Office  of  the  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  1220 
SW  Third  Avenue,  room  389,  Portland, 
Oregon  97204;  telephone  (503)  326-2724 
and  George  Kelhart  and  Tom  Tichenor, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456;  telephone 
(202)  475-5464. 

List  of  Subjects  in  7  CFR  Part  919 

Mailieting  agreements.  Peaches, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  31. 1990. 
lohn  E.  Frydenlund, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

Order  Amending  The  Order,  As 
Amended,  Regulating  The  Handling  Of 
Peaches  Grown  in  Mesa  County, 
Colorado  ' 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  thQ:j>reviou8ly 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  die  findings  and  determinations  set 
forth  herein. 

Findings  upon  the  basis  of  the  hearing 
record.  Pivsuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 


'  This  order  ihall  not  become  eiTective  unleM  and 
until  Ih*  nMiuin>fni>nta  of  I  flD0.14  of  the  rule*  of 


practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900).  a 
public  hearing  was  held  upon  proposed 
further  amendment  of  the  marketing 
agreement  as  amended,  and  Order  No. 
919,  as  amended  (7  CFR  part  919), 
regulating  the  handling  of  peaches 
grown  in  Mesa  County,  Colorado. 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  marketing  agreement  and 
order,  as  amended,,  and  as  hereby 
further  amended,  and  all  of  the  terms    • 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreeement  and 
order,  as  amended,  and  as  hereby 
further  amended,  regulates  the  handling 
of  peaches  grown  in  the  production  area 
in  the  same  manner  as,  and  is  applicable 
only  to,  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  prescribes,  so  far  as 
practicable,  such  different  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  difference  in  the 
production  and  marketing  of  peaches 
grown  in  the  production  area;  and 

(5)  All  handling  of  peaches  grown  in 
the  production  area,  as  defined  in  the 
marketing  agreement  and  order,  as 
amended  and  as  hereby  further 
amended,  is  in  the  current  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  fresh  peaches  grown  in 
Mesa  County,  Colorado,  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the 
marketing  agreement  and  order,  as 
hereby  amended,  as  follows:  with  the 
exception  of  a  modification  to  S  919.29, 
the  provisions  of  the  proposed 


Dedsian  iawwd  by  the  Administrator  on 
Novemtier  20,  tfloa,  and  p^jHshed  ta  the 
Federal  tbepatm  (S4  PR  4B619,  November 
24, 1989),  dball  be  and  are  die  terms  end 
provisions  at  this  order,  amendii^  die 
order,  and  are  set  forth  in  fidl  herein. 

PART  Bf-f^ACHES  GROWN  IN 
MESA  COUNTY,  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  919  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.&C.  601-674. 

2.  Section  919.4  is  revised  to  read  as 
follows: 


S  919.4    ProdMOUoai 

ProducHoa  area  means  all  teiritoty 
included  within  Mesa  Coaoty,  Colorado. 

3-0.  Sections  919.5  diroogh  019.11  are 
newly  redesignated  as  IS  919.6  through 
919.12;  newly  redesignated  if  9194. 
9197. 919.8,  919.10. 919.11. 919.12  are 
revised;  and  a  new  {  919.5  is  added  to 
read  as  foUowr 

S  919.5    PesctMS. 

Peaches  means  ail  varieties  of 
peaches  grown  in  the  production  area, 
classified  botanically  as  Pruaut  penica. 

S  919.6    Committee. 

Committee  means  die  Colorado  Peach 
Administrative  Committee  established 
pursuant  to  the  provisions  of  thia 
subpart 


~_j  ~..j«. 


§919.7 

Producer  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  growing  peaches  for  market 
in  fresh  form  ia  the  production  area,  and 
who  has  a  proprietary  interest  therein. 

§919l«   Hairttar. 

Handler  in  synonymous  witii 
"shipper"  and  means  any  person  (except 
a  common  or  contract  carrier  of  peaches 
owned  by  another  person)  who.  as 
owner,  agent  er  odierwise,  handles 
peaches  or  caoses  peaches  to  be 
handled  as  defined  in  {  919.10. 

S  919.19    llaails. 

Handle  is  synonymous  vrith  "riiip" 
and  means  to  pack.  sell,  consign, 
transport  o^r  for  tranapoitatian,  or 
transport  peaches  m  fresh  farm  by  any 
means  whatsoever  in  the  cnrrent  of 
commerce  within  the  prodaction  area  or 
between  the  production  area  and  any 
point  outside  thereat  Provided,  That  the 
term  "handle"  shall  not  include  the 
transportation  within  the  production 
area  of  peaches  from  die  orchard  where 
erown  to  a  Daddns  fadhtv  located 


§919.11 

Fiscal  period  \3  synonymous  with 
"fiscal  year"  and  means  the  tZ-mondi 
period  beginning  ami  ending  on  die 
dates  as  reoommeBded  by  die  committee 
and  approved  by  the  Secretaiy. 

§919.12    District 

District  means  any  one  of  the 
geograpMcal  areas  into  which  die 
production  area  is  divided  as 
recomemded  by  the  committee  and 
approved  by  the  Secretary. 

10.  A  new  %  919.13  is  added  to  read  as 
follows: 


§919.13 

Grade  means  any  one  of  the  officiaily 
established  grades  of  peadies  as 
defined  and  set  forth  in  the  United 
States  Standards  for  Grades  of  Peaches 
(§S  51.1210-51.1223  of  diis  tide)  or  ai^ 
amendment  or  modification 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

11.  A  new  f  919.14  is  added  to  read  as 
follows: 

§919.14    Siaa. 

Size  means  the  smallest  diameter, 
measured  through  the  center  of  the 
peach,  at  right  angles  to  a  line  running 
from  the  stem  to  the  blossom  end,  or 
such  other  specifications  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

12.  Section  919.30  is  revised  to  read  as 
follows: 


§919l20 

(a)  A  Colorado  Peech  Admkiistrative 
Committee  is  hereby  established 
consisting  of  nine  members,  each  of 
whom  shall  have  an  alternate.  The 
provisions  of  this  part  applicable  to 
number,  nomination,  eligibility, 
qualification,  and  selection  of  the 
members  shall  also  apply  to  the  mimber. 
nomination,  etigllnhty,  qualification,  and 
selection  of  die  aheriiate  members.  Five 
(5)  of  the  members,  one  for  each  district 
established  parsuant  to  |  919.11  or 
modified  pursuant  to  f  819.22(b),  shall 
represent  and  be  selected  from 
producers  or  officers  or  employees  of 
producers  and  be  refened  to  as 
"producer  members;''  one  (1)  member 
shall  represent  and  be  selected  from  the 
cooperative  marketing  association  of 
producers,  and  be  a  member  or  director, 
officer,  or  employee  of  such  an 
associatton  exercising  a  sapenrisory  or 
managerial  fimction  far  diat  association, 
and  be  refened  to  as  a  "cooperative 
handler  member;*'  and  thiee  (3) 
members  shall  septeseat  and  be  selected 
from  handlers  or  prodocers  who  are  also 


managerial  functions  ef  handlers,  not 
affiliated  with  the  cooperative 
marketing  association  ofpredacers.  and 
be  referred  to  as  ladepeodent  handler 
members."  The  meaibers  «f  the 
coRuaittee  and  th«r  respective 
alternates  shall  be  nominaled  in 
accordance  widi  the  provisions  of 
§919.21. 

(b)  Every  two  years  the  conunittoe, 
with  the  ap{noval  of  the  Secretary,  may 
revise  the  composition  and  size  <^  the 
committee  and  reapportion  the 
committee  membership  among  indostiy 
groups  pursoant  to  f  019.22. 

13.  Section  919.21  is  leviaed  to  read  as 
followK 


§919.21    Nomiastionan 

(a)  Nominations  frma  which  the 
Secretffly  may  select  the  members  of  the 
conunittee  and  their  respectrrs 
alternates  may  be  made  in  the  fallawhig 
mannen 

(1)  The  committee  shall  hold  or  caase 
to  be  held,  meetings  of  prodacers  and 
handlers,  not  less  than  45  days  prior  to 
the  expiratiao  date  oi  die  terms  of  office. 
or  the  date  in  which  vacancies 
otherwise  oocor  in  the  producer  or 
indepNident  handler  aiesaber  position. 

(2)  At  each  aaeeting  at  least  one 
nominee  shall  be  noniinated  by 
producers  pursuant  to  paragraph  (b)  of 
this  section  and  by  independent 
handlers  parsuant  to  para^aph  (d}  of 
this  section  for  each  member  or 
alternate  member  position  to  be  filled 
Such  nominations  may  be  by  ballot  or 
by  motion  at  the  option  of  those  present 
in  a  voting  capacity.  The  person 
receiving  the  highest  number  of  voles 
shall  be  the  nominee  for  each  position  to 
be  f.lied.  Proxy  voting  shall  be 
prohibited. 

(b)  Nominations  of  producer  members 
and  their  respective  alternates  shall  be 
made  at  meetings  of  prodocers  in  each 
district,  at  sadi  times  and  places  as  the 
committee  shall  designate.  Only 
producers,  indoding  dnly  authorized 
officers  or  employees  of  producers,  who 
are  present  a*,  such  nomination  meetings 
m<]y  pailkipate  in  die  nomination  and 
eleciKjn  of  nominees.  Each  producer 
shall  be  entitled  to  cast  only  one  vote 
for  each  position  to  be  filled  in  die 
district  that  prodocer  prodaces  peaches. 
No  producer  shaRparticipate  in  die 
election  «f  nominees  in  more  than  one 
district  in  any  one  fiscal  year. 

(c)  Nominations  of  cooperative 
handler  members  and  their  respective 
alternates  shall  be  made  as  foHows: 

(1)  When  diere  is  only  one 
cooperative  maiketins  association,  that 
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members  of  that  association  deem 
appropriate;  and 

(2)  When  there  is  more  than  one 
cooperative  marketing  association,  and 
there  is  a  lack  of  agreement  on  who 
shouldbe  i»>minated.  the  vote  for  each 
position  shall  be  weighted  by  the 
volume  of  peaches  each  association 
acquired  from  producers  and  handled 
during  the  preceding  fiscal  period. 

(d)  Nominations  of  independent 
handler  members  and  their  respective 
alternates  shall  be  made  at  a  meeting  of 
such  persons  at  such  time  and  place  as 
the  committee  shall  designate.  Only 
independent  handlers,  including  duly 
authorized  officers  or  employees  of  such 
handlers  present  at  such  nomination 
meeting,  may  participate  in  the 
nomination  and  election  of  nominees. 
Each  independent  handler  shall  be 
entitled  to  cast  only  one  vote  for  each 
position  to  be  filled. 

(e)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  necessary  to  carry  out  the 
provisions  of  this  section  or  to  change 
the  procedures  in  this  section  in  the 
event  they  are  no  longer  practical. 

(f)  In  the  event  that  nominees  for  all 
available  positions  are  not  provided  by 
the  aforesaid  procedures,  then  such 
unfilled  positions  shall  be  treated  as 
vacancies  and  the  provisions  of  {  919.29 
shall  apply. 

14.  Section  919.22  is  revised  to  read  as 
follows: 

9919.22   RMpportiennMnt  of  committee 
and  rMstaMialNMfrt  of  districts. 

(a)  The  committee  may  recommend, 
and  pursuant  thereto  the  Secretary  may 
approve,  reapportioning  producer, 
cooperative  marketing  association,  and 
independent  handler  member 
representation  on  the  committee  to 
reflect  changes  in  the  relative 
importance  of  these  segments  of  the 
industry,  and,  if  necessary,  the  size  of 
the  committee  may  be  increased  or 
decreased;  the  ratio  between  producer 
and  handler  members  including  their 
alternates  may  be  changed;  and  the 
industry  groups  represented  on  the 
committee  may  be  changed.  Any  such 
changes  shall  reflect,  insofar  as 
practicable,  structural  changes  within 
the  peach  industry  and  shifts  in  peach 
producti6n  within  the  production  area. 

(b)  The  committee,  with  the  approval 
of  the  Secretary,  may  redefine  the 
districts  into  which  the  production  area 
is  divided,  increase  or  decrease  the 
number  of  districts,  and  reapportion 
representation  among  the  various 
districts;  Provided,  lliat  in 
recommending  any  such  changes,  the 
committee  shall  consider 


(1)  The  relative  importance  of 
production  and  the  number  of  producers 
in  each  district, 

(2)  The  geographic  locations  of  the 
producing  districts  and  how  the  changes 
would  affect  the  efficiency  of 
administering  this  part,  and 

(3)  Other  relevant  factors. 

{919.23    [Removed  and  reserved] 

15.  Section  919.23  is  removed  and 
reserved. 

$919.24    [Removed  and  reserved] 

16.  Section  919.24  is  removed  and 
reserved. 

17.  Section  919.25  is  revised  to  read  as 
follows: 

9919.25    Failure  to  nominata. 

In  the  event  the  committee  fails  to 
report  nominations  to  the  Secretary  in 
the  manner  specified  in  S  919.21  at  least 
30  days  prior  to  the  beginning  of  the 
term  of  office,  the  Secretary  may  select 
the  members  and  alternate  members 
without  nomination.  Such  selections 
shall  be  from  the  groups  and  in  the 
numbers  specified  pursuant  to  this  part. 

18.  Section  919.26  is  revised  to  read  as 
follows: 

9  919.26    Qualification  by  members  and 
alternate  memtMfs. 

Each  person  to  be  selected  by  the 
Secretary  as  a  member  or  as  an 
alternate  member  of  the  committee 
shall,  prior  to  selection,  qualify  by  filing 
a  written  background  and  acceptance 
statement  advising  the  Secretary  that 
that  person  agrees  to  serve  in  the 
position  for  which  nominated  for 
selection. 

19.  Section  919.27  is  revised  to  read  as 
follows: 

9919.27   Tarmofoffica. 

(a)  The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years  beginning  January 
1  and  ending  December  31,  or  such  other 
beginning  and  ending  dates  as 
recommended  by  the  committee  and 
approved  by  the  Secretary;  Provided, 
Tliat  members  and  alternate  members  of 
the  committee  serving  immediately  prior 
to  the  effective  date  of  this  amended 
subpart  shall  serve  on  the  committee 
untU  their  successors  have  qualified  and 
been  selected;  And  provided  further. 
That  a  portion  of  tbe  members  and 
alternates  of  the  new  committee  under 
the  amended  order  shall  be  selected  so 
that  approximately  one-half  of  the 
members  and  alternate  members  may  be 
replaced  each  yean  And  provided 
further.  That  such  terms  may  be  shorter 
than  specified  if  the  committee  is 
changed  pursuant  to  9  919.22. 


(b)  Committee  members  and  alternate 
members  shall  serve  during  the  term  of 
office  for  which  they  haye  qualified  and 
are  selected,  and  until  their  successors 
have  qualified  and  are  selected: 
Provided,  That  no  member  shall  serve 
more  than  three  consecutive  terms  as 
member  And  Provided  further.  That  the 
Secretary  shall  have  the  authority  to 
exempt  a  person  from  the  tenure 
limitation  when  deemed  necessary. 

20.  Section  919.29  is  revised  to  read  as 
follows: 

9919.29   Vacandea. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  committee,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  shall  be 
nominated  and  selected  in  the  manner 
specified  in  §9  919.20, 919.21  and  919.26; 
Provided,  That  the  committee  may  in  its 
discretion  submit  its  recommendation  to 
the  Secretary  of  a  nominee  eligible  to 
serve  in  accordance  with  the 
requirements  specified  in  9  919.20 
without  conducting  a  formal  nomination. 
If  the  vacancy  is  in  a  member  position, 
the  committee  shall  recommend 
appointment  of  the  alternate  member  if 
that  person  is  willing  to  serve  in  that 
position.  In  the  case  of  a  declination  to 
serve  or  to  fill  the  alternate  member 
vacancy,  the  committee's  recommended 
nominee  for  a  producer  member  or 
alternate  producer  member  position  to 
represent  a  particular  district  shall  be  a 
producer  recommended  to  the 
committee  by  the  producers  from  that 
particular  district;  the  recommended 
nominee  for  a  handler  member  or 
alternate  handler  member  position 
representing  the  cooperative  marketing 
association,  with  which  the  former 
member  or  employee  was  associated, 
shall  be  recommended  to  the  committee 
by  the  cooperative  marketing 
association;  and  the  recommended 
nominee  for  an  independent  handler 
member  or  alternate  independent 
handler  member  position  shall  be  a 
person  recommended  to  the  committee 
by  independent  handlers  in  the 
production  area.  If  the  committee's 
recommendation  to  fill  such  vacancy  is 
not  submitted  to  the  Secretary  within  45 
days  after  such  vacancy  occurs,  the 
Secretary  may  fill  such  vacancy  without 
regard  to  nomination. ' 

21.  Section  919.30  is  revised  to  read  as 
follows: 

9919.30   Compensation  and  axpansas. 

The  members  and  alternate  members 
of  the  committee  shall  serve  without 
salary  but  may  be  compensated  for 


attendance  at  meetings  at  a  rate  not  to 
exceed  $10  per  meeting.  The  amount  of 
compensation  may  be  adjusted  upon  a 
recommendation  by  the  committee  and 
approval  by  ttie  Secretary.  Such 
members  and  alternates  may  also  be 
reimbursed  for  reasonable  expenses 
necessarily  incurred  by  them  in 
performance  of  duties,  specifically 
assigned  by  the  committee,  other  than 
attendance  at  committee  meetings. 

9919J1    [Reaarved] 

22.  Section  919.31  is  amended  by 
changing  the  words  Administrative 
Committee  in  the  introductory 
paragraph  to  committee. 

23.  Section  919.32  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  introductory  text, 
paragraphs  (b),  (h),  (j),  and  (k)  to 
"committee,"  and  by  revising  paragraph 
(d)  and  removing  paragraph  (1)  to  read 
as  follows: 

9919.32    Dutiae. 

***** 

(d)  Prepare  and  submit  a  marketing 

policy  pursuant  to  9  919.50. 

***** 

24.  Section  919.33  is  revised  to  read  as 
follows: 

9  919.33    Procedure. 

(a)  A  majority  of  all  members  of  the 
committee  shall  be  necessary  to 
constitute  a  qaorum  or  to  pass  any 
motion  or  approve  any  committee 
action.  When  an  assembled  meeting  is 
held,  all  votes  shall  be  cast  in  person. 

(b)  The  committee  may  provide  for  the 
members  thereof,  including  the  alternate 
members  when  acting  as  members,  to 
vote  by  mail,  telegraph,  telephone,  or 
other  means  of  communication, 
provided  that  any  such  vote  cast  orally 
shall  be  confirmed  promptly  in  writing. 

9919.34  [Amended] 

25.  Section  919.34  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"committee." 

9919.35  [Amended] 

26.  Section  619.35  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a)  and  (b)  to 
"committee." 

27.  Section  919.40  is  revised  to  read  as 
follows: 

9919.40    Expanses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
such  committee  for  its  maintenance  and 
functioning  under  this  part  during  the 
then  current  fiscal  year.  The  committee 
shall  prepare,  and  submit  to  the 


Secretary,  a  proposed  budget  of 
expenses  and  a  proposed  rate  of 
assessment  for  the  then  current  fiscal 
year.  The  funds  to  cover  such  expenses 
shall  be  acquired  by  the  leving  of 
assessments  as  provided  in  S  919.41.  For 
projects  conducted  pursuant  to  {  919.60, 
other  funds  approved  by  the  Secretary 
may  also  be  used. 

28.  Section  919.41  is  amended  by 
designating  the  existing  paragraph  as 
"(a)",  changing  the  words 
"Administrative  Committee"  in  the  first 
sentence  to  "committee,"  and  adding  a 
new  paragraph  "(b)"  to  read  as  follows: 

9919.41    Assessments. 

***** 

(b)  The  Committee  may  impose  a  late 
payment  charge  on  any  handler  who 
fails  to  pay  any  assessment  within  the 
term  prescribed  by  the  committee.  In  the 
event  the  handler  thereafter  fails  to  pay 
the  amount  outstanding,  including  the 
late  payment  charge,  within  the 
prescribed  time,  the  committee  may 
impose  an  additional  charge  in  the  form 
of  interest  on  such  outstanding  amounts. 
Such  rate  of  interest  shall  be  added  to 
the  bill  monthly  until  the  delinquent 
handler's  assessment  plus  applicable 
interest  and  late  payment  charges  have 
been  paid.  The  rate  of  such  charges  shall 
be  prescribed  by  the  committee,  with  the 
approval  of  the  Secretary. 

9919.43   [Amended] 

29.  Section  919.43  is  amended  by 
changing  the  words  "Administrative 
Committee"  to  "committee." 

30.  Section  919.50  is  revised  to  read  as 
follows: 

9919.50    Marlceting  policy. 

Each  marketing  season,  prior  to  or  at 
the  same  time  as  recommendations  are 
made  pursuant  to  9  919.51,  the 
committee  shall  prepare  and  submit  to 
the  Secretary  a  report  setting  forth  the 
marketing  policy  for  the  ensuing  season. 
Additional  reports  shall  be  submitted  if 
it  is  deemed  advisable  by  the  committee 
to  adopt  a  new  marketing  policy 
because  of  changes  in  the  demand  for  or 
supply  of  peaches.  The  committee  shall 
maintain  and  make  available  in  the 
committee  office  a  copy  of  these 
marketing  policies,  and  any  revisions 
thereof,  for  the  examination  by  growers 
and  handlers.  In  determining  each  such 
marketing  policy,  the  committee  shall 
give  due  consideration  to  the  following: 

(a)  The  estimated  total  production  of 
peaches  within  the  production  area; 

(b)  The  expected  general  quality  and 
size  of  peaches  in  the  production  area: 

(c)  The  expected  demand  conditions 
for  peaches  in  different  market  outlets; 


(d)  The  expected  shipments  of 
peaches  from  other  production  areas; 

(e)  Anticipated  marketing  problems; 

(f)  Supplies  of  competing 
commodities: 

(g)  Trend  and  level  of  consumer 
income; 

(h)  Establishing  and  maintaining  such 
orderly  marketing  conditions  for 
peaches  as  will  be  in  the  public  interest; 

(i)  The  type  of  regulations  expected  to 
be  recommended  during  the  season;  and 

(j)  Other  relevant  factors  having  a 
bearing  on  the  marketing  of  peaches. 

31.  Section  919.51  is  revised  to  read  as 
follows: 

9  919.51    Recommendation  for  regulation. 

(a)  Whenever  the  committee  deems  it 
advisable  to  regulate,  during  any  period 
or  periods,  the  shipment  of  one  or  more 
varieties  of  peaches  by  grades  or  sizes, 
or  both,  or  by  minimum  standards  of 
quality  or  maturity,  or  both,  it  shall  so 
recommend  to  the  Secretary. 

(b)  At  the  time  of  submitting  each 
such  recommendation  for  regulation  by 
grades,  sizes,  minimum  standards  of 
quality  or  maturity,  or  any  combination 
thereof,  the  committee  shall  furnish  to 
the  Secretary,  in  addition  to  all  pertinent 
data  and  information  on  which  it  acted 
in  making  such  recommendation,  such 
other  data  and  information  as  the 
Secretary  may  request.  The  committee 
shall  promptly  give  adquate  notice  to 
handlers  and  producers  of  each  such 
recommendation. 

32.  Section  919.52  is  revised  to  read  as 
follows: 

9919.52  Establishment  of  regulatloa 

Whenever  the  Secretary  finds  from 
the  recommendations  and  information 
submitted  by  the  committee,  or  bom 
other  available  information,  that  such 
regulation  would  be  in  the  public 
interest  and  tend  to  effecutate  the 
declared  policy  of  the  Act,  the  Secretary 
shall  regulate  the  handling  of  peaches  in 
the  manner  specified  herein.  Such 
regulation  may  limit  during  any  period 
or  periods  the  shipment  of  any 
particular  grade,  size,  quality,  or 
maturity,  or  any  combination  thereof,  of 
any  variety  or  varieties  of  peaches 
grown  in  the  production  area.  The 
Secretary  shall  promptly  notify  the 
committee  of  each  such  regulation  and 
the  committee  shall  promptly  give 
adequate  notice  thereof  to  handlers  ana 
producers. 

9919.53  [Amended] 

33.  Section  919.53  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a),  (e).  and 
[f)  to  "committee." 
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991ftJ4   CAmsndsdJ 

34.  Sectkw  919.54  is  amended  by 
chaogiog  the  words  "Administrative 
Committee"  in  tlie  last  sentence  to 
"committee." 

S  91935   [AiMndsd] 

35.  Section  919.55  is  amended  by 
dianging  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"committee." 

38.  Section  919.60  is  revised  to  read  as 
follows: 


991iLM 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  or  provide 
for  the  establishment  of  production 
research,  marketing  research  or 
marketing  development  proiects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribotioa 
consumption,  or  efficient  production  of 
peaches.  The  expense  of  sudi  projects 
shaD  be  paid  frtnn  funds  collected 
pursuant  to  S  919.41,  or  other  funds 
approved  by  die  Secretary. 


99194S   [Aawndsdl 

37.  Section  919.65  is  amended  by 
changing  the  words  "Administrative 
Conunittee"  to  "committee." 


S919M    [AnMMlad] 

38.  Section  919.66  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  heading  text  to 
"committee." 

39.  A  new  §  919.67  is  added  to  read  as 
follows: 

§919.67   Vffflcattowoffportsand 


For  die  purpose  of  checking 
compliance  with  recordkeeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary  and  the 
committee,  through  its  duly  authorized 
employees,  shall  have  access  to  any 
premises  where  peaches  are  held  and,  at 
any  time  during  reasonable  business 
hours,  shall  be  permitted  to  examine  any 
peaches  held,  and  any  and  all  records 
with  respect  to  matters  within  the 
purview  of  this  part  Handlers  shall 
furnish  labor  necessary  to  facilitate  such 
examinations  at  no  expense  to  the 
committee.  All  handlers  shall  maintain 
complete  records  which  accurately 
show  the  quantity  of  peaches  held,  sold, 
and  shipped.  The  committee,  with  the 
approval  of  the  Secretary,  may  establish 
the  types  of  records  to  be  maintained. 
Such  records  shall  be  retained  by 
handlers  for  not  less  than  two  years 
subsequent  to  the  termination  of  each 


such  fiscal  period. 

40.  A  new  S  919.68  is  added  to  read  as 
follows: 

f91«J8   ConfMMTdaHnfonMtion. 

All  data  or  other  information 
constituting  a  trade  secret  or  disclosing 
a  trade  position,  or  business  condition  of 
a  particular  handler,  shall  be  treated  as 
confidential  and  shall  at  all  times,  be 
received  by  and  kept  in  the  custody  and 
under  die  control  of  one  or  more 
designated  employees  of  the  committee. 
Information  which  would  reveal  the 
circumstances  of  a  single  handler  shall 
be  disclosed  to  no  person  othn*  than  the 
Secretary. 

41.  Section  919.71  is  revised  to  read  as 
follows: 


9919171 


not  Mibtsct  to 


Nothing  contained  in  this  part  shall  be 
construed  to  authorize  any  limitation  of 
the  right  of  any  person  to  ship: 

(a)  Peaches  for  consumption  by  a 
charitable  institution  or  for  distribution 
for  relief  purposes  or  for  distribution  by 
a  relief  agency: 

(b)  Peaches  for  processing  on  a 
commerical  scale; 

(c)  Peaches  to  any  one  person  during 
any  one  day,  if  such  peaches  are 
removed  from  the  sellers  premises  on 
the  day  of  the  sale,  are  not  for  resale 
and  do  not  aggregate  more  than  19 
bushels,  or  an  equivalent  amount,  or 
other  such  amounts  as  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

The  inspection  and  assessment 
provisions  of  this  subpart  shall  not  be 
applicable  to  peaches  so  shipped.  The 
committee  may  prescribe  adequate 
safeguards,  with  the  approval  of  the 
Secretary,  to  prevent  peaches,  shipped 
for  such  purposes,  from  entering 
commercial  channels  of  trade  contrary 
to  the  provisions  of  this  part. 

42.  Section  919.81  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9919.81    Tenainatlon. 


(d)  Within  eight  years  of  the  effective 
date  of  the  amendment  of  this  paragraph 
the  Secretary  shal  conduct  a 
continuance  referendum  to  ascertain 
whether  continuance  of  ths  subpart  is 
favored  by  producers.  Subsequent 
referenda  to  ascertain  continuance  shall 
be  conducted  within  every  six  years 
thereafter.  The  Secretary  may  terminate 
the  provisions  of  this  part  at  the  end  of 
any  fiscal  period  in  which  the  Secretary 
has  found  that  continueince  of  this 


subpart  is  not  favored  by  prodxicers 
wdio.  during  a  representative  period 
detennined  by  the  Secretary,  have  been 
engagedin  tiw  production  for  market  of 
peaches  in  the  production  area.  Such 
termination  shall  be  annoimced  on  or 
before  February  1  of  the  current  fiscal 
period. 

9919J2    lAmandad] 

43.  Section  919.62  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a),  (b).  and 
(d)  to  "committee." 


9919.94    [AwswdSill 

44.  Section  919.94  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"committee." 

[FR  Doc.  90-21033  Filed  9-0-90;  8:45  am] 
BHXJNO  COK  S41S-SS-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HeaHli  Administration 

RIN  1219-AA48 

30  CFR  Parts  56, 57, 58, 70, 71, 72.  and 
75 

Air  QualHy,  Chemicai  Sut>8tances,  and 
Respiratory  Protection  Standards; 
Extension  of  Comment  Period 

AQENCV:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Proposed  rule,  extension  of 
comment  period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
time  for  public  comment  on  certain 
provisions  in  its  proposed  rule 
addressing  air  quality  at  mines.  The 
comment  period  is  extended  to  October 
26, 1990.  for  permissible  exposure  limits 
(PELs)  other  than  nitrogen  dioxide,  nitric 
oxide,  carbon  monoxide  and  sulfur 
dioxide. 

DATES:  The  comment  period  on 
provisions  in  the  proposed  rule 
concerning  permissible  exposure  limits 
will  close  on  October  26. 1990. 

ADDRESSES:  Send  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations  and 
Variance.  Room  631, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey.  Director,  Office  of 
Standards.  Regulations  and  Variances, 
MSHA.  (703)  235-19ia 


SUPPLEMENTARY  MFORMATION:  On 

August  29, 1989.  MSHA  published  a 
proposed  rule  to  revise  its  standards  for 
air  quality,  chemical  substances,  and 
respiratory  protection  for  coal,  metal, 
and  nonmetal  mines  (54  FR  35760).  The 
Agency  initially  scheduled  the  written 
comment  period  for  the  proposed  rule  to 
close  on  November  27, 1989.  On  October 
19. 1989.  MSHA  extended  the  comment 
period  to  March  2. 1990,  (54  FR  43026)  in 
response  to  requests  from  the  mining 
community.  On  January  25, 1990,  (55  FR 
2535)  the  Agency  set  three  separate 
comment  periods  for  different  provisions 
in  the  proposal  and  announced  its  intent 
to  hold  a  series  of  three  sets  of  public 
hearings.  The  comment  period  for  the 
first  group  of  provisions  closed  on 
March  2. 1990,  and  hearings  were  held 
on  June  4  and  6, 1990.  Provisions  in  the 
first  group  included  permissible 
exposure  limits  for  nitrogen  dioxide, 
nitric  oxide,  carbon  monoxide;  and 
sulfur  dioxide;  exposure  monitoring; 
abrasive  blasting;  drill  dust  control; 
dangerous  atmospheres;  and  prohibited 
areas  for  food  and  beverages.  The 
comment  period  for  the  second  group  of 
provisions  closed  on  June  29, 1990.  and 
hearings  are  tentatively  scheduled  to  be 
held  in  early  October  1009.  The  dates 
and  locations  of  the  hearings  will  be 
aimounced  in^a  forthcoming  notice  in 
the  Federal  Register.  The  second  group 
of  provisioos  includes  carcinogens, 
asbestos  construction  work,  means  of 
control,  respiratory  protection,  and 
medical  surveillance. 

The  third  group  of  provisions  includes 
all  permissible  exposure  limits  other 
than  those  for  nitrogen  dioxide,  nitric 
oxide,  carbon  monoxide  and  sulfur 
dioxide.  MSHA  has  scheduled  the 
comment  period  to  close  on  August  24, 
1990.  MSHA  is  extending  this  date  to 
October  28, 1990,  to  allow  sufficient  time 
for  interested  parties  to  participate  in 
the  public  hearings  on  the  second  group 
of  provisions  in  the  proposal  and  to 
prepare  comments  on  the  third  group  of 
provisions. 

The  Agency  encourages  all  parties 
interested  in  making  comments  to  do  so 
by  October  26.  Although  the  rulemaking 
record  will  remain  open  until  all 
hearings  have  been  held,  MSHA  intends 
that  the  substantive  issues  on  these 
provisions  be  fully  discussed  during  this 
comment  period. 

Dated:  August  21, 1990. 
William  J.  Tattersall, 

Assislant  Searetaryfor  Mine  Safety  and 

Health. 

[FR  Doc  9O;21086  Filed  9-6-90;  8:45  am] 

BILUNG  CODE  4S1l>-43m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  3828-5] 

Approval  and  Promulgation  of  State 
implementation  Plans;  CarlK>n 
Monoxide  Plan  for  Qreat  Fails;  MT 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  In  this  action,  EPA  is 
proposing  to  disapprove  the  Montana 
Carbon  Monoxide  (CO)  State 
Implementation  Plan  (SIP)  for  Great 
Falls  for  failing  to  demonstrate 
attainment  of  the  CO  National  Ambient 
Air  Quality  Standards  (NAAQS).  The 
Great  Falls  CO  SIP  was  submitted  by 
the  Governor  on  March  28, 1986. 
Violations  of  die  CO  NAAQS  in  Great 
Falls  during  1987,  which  were  evaluated 
as  part  of  a  national  effort  on 
implementing  part  D  of  the  Clean  Air 
Act  resulted  in  a  May  26, 1988.  call  for  a 
SIP  revision.  Elsewhere  today,  in  a 
separate  action,  EPA  is  proceeding  with 
final  approval  of  various  control 
measures  of  this  SIP  so  that  they  will  be 
federally  enforceable. 

DATES:  Comments  must  be  received  on 
or  before  October  9, 1990. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Chief. 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  Vm,  999 18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2405. 

Copies  of  the  applicable 
documentation  are  avaUable  for  public 
inspection  between  8  a.m.  and  4  p.m. 
Monday  through  Friday  at  the  following 
office: 
Environmental  Protection  Agency, 

Region  VIIL  Air  Programs  Branch.  999 

18th  Street,  Suite  500,  Denver. 

Colorado  80202-2405. 
Department  of  Health  and 

Environmental  Sciences,  Air  Quality 

Bureau.  Cogswell  Building,  Helena, 

Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Silverstein,  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street  Suite 
500,  Denver,  Colorado  80202-2405,  (303) 
293-1769.  FTS  564-1789. 

SUPPLEMENTARY  INFORMATION:  On 
December  24. 1979.  the  State  of  Montana 
requested  EPA  to  designate  a  portion  of 
the  City  of  Great  Falls  from  attainment 
to  nonattainment  for  CO.  The  State's 
requert  was  based  on  ambient  air 
moni'o  ing  at  the  northeast  comer  of  the 
-intersection  of  10th  Avenue  South  and 


9th  Street  in  Great  Falls  where 
exceedances  of  the  8-hour  National 
Ambient  Air  Quality  Standards 
(NAAQS)  of  9  parts  per  million  (ppm) 
were  recorded  during  the  winter  months 
of  1977-78  and  1978-79.  The  one-hour 
CO  NAAQS  of  35  ppm  was  never 
exceeded.  The  State  assumed  these 
violations  were  due  to  high  traffic  levels 
along  this  route.  On  September  9, 1960 
(45  FR  59315),  EPA  designated  die  lOdi 
Avenue  South  Corridor  in  Great  Falls. 
Montana  as  a  nonattainment  area  for 
CO. 

Also  in  the  September  9. 1980  notice, 
EPA  identified  a  study  area,  the  Central 
Business  District  (CBD),  where  the  City 
of  Great  Falls  was  to  analyze  certain 
street  intersections  and  street  segments 
for  violations  of  the  CO  standard.  The 
CBD  study  began  with  monitoring  in  the 
downtown  area  where  the  high  CO 
readings  were  expected  (monitor  was 
located  on  411  Central  Avenue). 
Monitoring  along  10th  Avenue  South 
was  also  occurring  at  this  time.  The 
study  included  monitoring, 
meteorological,  modeling  and  statistical 
analyses  from  which  the  State 
concluded  that  traffic  along  10th  Avenue 
South  was  not  the  sole  source  of  CO 
emissions,  but  that  there  was.  in  fact  an 
area-wide  problem. 

The  SIP  was  submitted  to  EPA  by 
Governor  Ted  Schwinden  in  a  letter 
dated  March  20. 1984.  However,  during 
EPA's  review,  areas  of  concern 
surfaced.  The  State  withdrew  its  March 
20, 1984,  submittal  and  immediately 
proceeded  to  correct  the  Plan's 
deficiencies.  The  Governor  then 
resubmitted  a  revision  to  the  Montana 
CO  SIP  for  Great  Falls  in  a  letter  dated 
March  28, 1986.  The  SIP  stated  an 
attainment  date  of  December  1986.  The 
reader  is  referred  elsewhere  in  today's 
Federal  Register  for  additional 
information  on  the  Montana  CO  SIP 
control  strategies  for  Great  Falls. 

Since  the  1986  plan  had  been 
implemented  and  monitoring  data  fi-om 
1984  and  1985  had  shown  no  violations 
of  Uie  CO  NAAQS,  EPA  proposed  to 
approve  the  control  measures  and  . 
demonstration  of  attainment  as  a 
revision  to  the  Montana  CO  SIP  on 
January  26, 1987  (52  FR  2732).  No 
comments  were  received  by  EPA  on  the 
January  26  notice. 

On  May  3, 1988,  EPA  released  ambient 
air  quality  data  which  indicated  that 
Great  Falls  violated  Uie  CO  NAAQS  on 
three  occasions  in  1987;  the  highest 
second  maximum  8-hour  average 
concentration  for  CO  was  11.0  parts  per 
million.  Subsequently,  the  Governor 
received  a  call  for  a  SIP  revision  on  May 
26. 198a  The  SIP  Call  requires  Montana 
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to  revise  the  area**  CO  emission 
inventory  and  determine  if  other 
measures  are  needed  to  attain  the  CO 
standtfd.  fai  addition.  EPA  may  require 
Montana  to  inchide  additional  control 
measores,  based  oa  H'A's  proposed 
1987  CO/ozone  policy,  in  re^onding  to 
the  SIP  Call. 

Because  the  control  measures 
currently  hi  place  are  helpful  in 
attaining  the  NAAQS,  EPA  is  approving 
these  measores,  ebewheie  today  in  a 
separate  action,  as  part  of  the  SIP  so 
that  they  will  be  federally  enforceable. 

Pnqiosed  Action 

EfA  is  today  proposing  to  disai^Move 
the  Montana  CO  SP  for  Great  Falls  for 
failing  to  demonstrate  attainment  of  the 
CONAAQ& 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  th«  Office  of  Management 
and  Budget  (OMB)  for  review. 

Ii8torSahfectofai4aCFRPart52  * 

Air  pollution  control.  Carbon 
Monoxide. 

Aatiiotity:  42  U.S.C  7401-7642. 

Dated  May  24. 198a 
Karringaa  Cloaigli. 
Acting  Regional  Administrator. 

Part  52  dr  chapter  1,  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  followrs: 

PARTS2-(AIIENDE0] 

Subpart  BB— Montana 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Arthiwlljl.  42  U.S.C.  7401—7842. 

2.  Section  52.1370  is  amended  by 
adding  subparagraph  (cU22)  to  read  as 
follows: 

§52.1370    Mantmcatlon  of  plan. 


(c)  •  •  • 

(22)  Heviaons  ta  the  Montana  CO  SIP 
for  Great  Falls  were  submitted  by  the 
Governor  on  March  2a  1986. 

(i)  Ittcorporatkm  by  reference. 

(A)  Modtana  Refining  Company 
permit  dated  October  20. 1985.  indnduig 
the  permit  application  materials  dated 
August  21. 1985. 

(B)  Stipulation  in  the  matter  of  the 
Montma  Refining  Company  dated 
December  2, 198S. 

(ii)  Additioaal  material  (A)  Montana 
SIP,  Chapter  S(3VX  Great  Falls  (Date: 
March  14,  IMS). 

(B)  Pre-filed  testimony  by  the 
Department  of  Health  and 


Enviroranental  Services  dated  February 

28.1986. 

[FR  Doc.  90-21089  Filed  9-6-90;  8:45  am} 


40  CFR  Part  280 

[FRL-3t27-ai 
RIN  2050-AC87 

Underground  Storage  Tanka 
Containing  Petroleum;  Hnancial 
Responsibility  Requirements; 
Correcfion 

aoemCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Correction  of 
public  comment  date. 

summary:  This  notice  corrects  the  date 
for  which  public  comments  may  be 
submitted  to  the  Docket  Clerk  for  EPA's 
proposal  of  June  18. 1990  (55  FR  24692)  to 
estaUish  four  alternative  mechanisms 
for  use  by  local  governments  to 
demonstrate  financial  responsibility  for 
taking  corrective  action  and 
compensating  third  parties  caused  by 
sudden  and  nonsudden  accidential 
underground  storage  tank  releases.  The 
Agency  extended  the  public  comment 
period  for  this  proposed  rule  in  a  notice 
that  was  published  in  the  Federal 
Re^ster  on  August  10, 1990,  (55  FR 
32647).  The  Agency  explained  in  that 
notice  that  the  pidilic  comment  period 
would  be  extended  for  an  additional  30 
days  following  the  (mginal  scheduled 
public  comment  period  closing  of  August 
17, 199a  The  August  la  1990  notice 
incorrectly  stated  that  the  public 
comment  period  for  the  proposed  rule 
would  dose  on  September  10, 1990 
radier  than  September  17, 1990. 
DATES:  The  public  comment  period  will 
remain  open  Oiroug^  September  17, 1990. 

AOmESSES:  Cooiments  may  be  mailed 
to  the  Docket  CSeA  (Docket  No.  UST-3], 
Office  of  Underground  Storage  Tanks 
(OS-400).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  Comments  received  by  EPA 
may  be  inspected  in  the  public  docket 
located  in  room  2427  (Mall),  US. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington.  DC  20460.  from 
9  a  jn.  to  4  p.m.,  Monday  throuj^  Friday 
exduding  Federal  holidays. 

ran  FURTHEll  INFOMMATION  CONTACT: 

The  RCRA/Superfund  Hotline  at  (800) 
424-^9346  (toll  free)  or  (202)  382-3000  in 
Washingtoa  DC 


Dated  Ai«MSt  2a  190a  ^ 

Ronald  BnMi. 

Director.  Offkx  of  Underground  Storage 
TankM. 
[FR  Doc  «>-aoe79  FSed  S-e-eO:  8:4S  am] 
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FEDERAL  COKMUMCATIONS 

comiisstON 

47CFRPart73 

[MM  Docket  No.  •»-437;  RM-«721] 

Radio  Broadcasting  Services;  lllinoia 
City.lL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 

proposal. 

summary:  This  document  dismisses  a 

petition  filed  by  Martin  F.  Beckey 

("petitioner"),  reques^ng  the  allotment 

of  Channel  223A  to  Illinois  Qty,  Illinois. 

as  the  community's  first  local  FM 

service.  With  this  action,  this  proceeding 

is  terminated. 

FOR  FURTHER  MFORMATION  CONTACT 

Nancy  ].  Walls.  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

8>iiopsis  of  the  Commission's  Report 
and  Older.  MM  Docket  No.  89-437, 
adopted  August  21, 1990,  and  released 
September  4. 199a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  dedsion  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 
Kathleen  B.  Lavitz. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  90-21051  Filed  9-6-90;  8.45  amj 
BIUJNG  coos  «71>-ei^ 


47CFRPart73 

[MM  DodntNe.  90-403.  RII-7279  and  RM- 
7283} 

Radio  Broadcasttng  Services;  Atdiison 
and  Waifwna,  KS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.        


petitions.  Lee  Brandt  requests  the 
allotment  of  Channel  229A  to  Wathena, 
Kansas,  as  that  community's  first  local 
service.  There  is  a  site  restriction  of  4 
kilometers  northwest  of  the  community. 
The  coordinates  for  Qiannel  229A  at 
Wathena  are  39-47-51  and  94-57-19. 
iCARE  Radio,  Inc.  has  proposed  the 
allotment  of  FM  Channel  229A  to 
Atdiison.  Kansas.  There  is  a  site 
restriction  of  13£  kilometers  northwest 
of  the  community.  The  coordinates  for 
Channel  229A  at  Atchison  are  39-39-42 
and  95-13-47. 

DATES:  Comments  must  be  filed  on  or 
before  October  26, 199a  and  reply 
comments  on  or  before  November  13. 
1990. 


:  Federal  I 


ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultants,  as  follows: 
John  E.  Carl,  KARE  Radio,  Inc..  Rt.  2. 

Box  325B,  Kellogg.  Iowa  50135. 

(Petitioner). 
Lee  Brandt.  206  Fremont  Avenue, 

Wathena.  Kansas  66090,  (Petitioner). 

FOR  FURTHER  HMORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-403,  adopted  August  21. 199a  and 
released  September  4, 1990.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  {room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedingJ 


SUMMARY:  This  document  requests 
comaients  on  two  mutually  exdusive 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
.Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radk)  broadcasting. 
Federal  Communications  Commission. 
Kalfalem  B.  Levitz, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  90-21050  Filed  9-6-90;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  90-464,  RM-72771 

Radk>  Broadcasting  Services;  Park 
FaHa,  Wl 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Northland  Broadcasting,  Inc.,  proposing 
the  substitution  of  Channel  254C2  for 
Channel  252A  at  Park  Falls,  Wisconsin. 
Petitioner  also  requests  modification  of 
the  license  for  Station  WNBI-FM, 
Channel  252A,  to  specify  operation  on 
Channel  254C2.  Canadian  concurrence 
will  be  requested  for  this  allotment  at 
coordinates  45-50-52  and  90-24-59. 
DATES:  Comments  must  be  filed  on  or 
before  October  26, 1990.  and  reply 
comments  on  or  before  November  13. 
1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 


"■i 


petitioner,  or  its  counsel  or  consnltant 

as  follows: 

Steve  Walrath,  General  Manager, 
Northland  Broadcasting,  Inc.,  P.O.  Box 
30a  Park  Falls,  Wisconsin  54552. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  iS  S 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making.  MM  Docket  No. 
90-404.  adopted  August  21. 199a  and 
released  September  4, 1990.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
Kathleen  B.  Levitz. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  90-21049  Piled  9-6-00:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
oonHins  docunents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
puMc.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulngs,  delegations  of 
•uttwrity,  filing  of  petitions  and 
applcalions  and  agency  statements  of 
organteation  and  functions  are  examples 
of  documents  appearing  in  ttw  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Foraw  Under  Review  by  Offic*  of 
Managemeirt  and  Budget 

August  31, 199a 

The  Department  of  Agriculttire  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection: 

(2)  Title  of  the  information  collection: 

(3)  Form  number(8),  if  applicable; 
(4J  How  often  the  information  is 

requested: 

(5)  Who  will  be  required  or  asked  to 
report; 

(6]  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information: 

(8)  An  indication  of  whether  section 
3504(h)  of  Public  Law  96-511  applies; 

(9)  Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  OfHcer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202)  447- 
211& 

Extaision 

•  Animal  and  Plant  Health  Inspection 
Service 
National  Agricultural  Pest  Information 

System  (NAPIS) 
PPQ  Forms  391, 395, 396 
On  occasion:  Semi-annually 
State  or  local  governments;  175,900 

responses;  1,017  hours;  not  applicable 

under  3504(h) 


C.  David  McNeal  Jr..  (301)  436-6247 

•  Food  and  Nutrition  Service 

7  CFR  part  228  for  the  Child  and  Adult 
Care  Food  Program 

FNS-62.  341,  342.  343,  344,  345.  345-1. 
430,431.  and  433 

Recordkeeping;  On  occasion;  Monthly; 
Annually 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit:  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations;  61,828 
responses;  1,608,104  hours;  not 
applicable  under  3504(h) 

Winnie  McQueen,  (703)  756-3607 

Reinstatement 

•  Food  and  Nutrition  Service 

Employment  and  Training  Requirements 

FNS583 

Quarterly 

State  or  local  governments;  1,700,053 

responses;  231,827  hours;  not 

applicable  under  3504(h) 
Ellen  Henigan.  (703)  756-3762 

New  Conection 

•  Agricultural  Marketing  Service 

7  CFR  part  997— Peanuts  Handled  by 
Persons  Not  Subject  to  the  Peanut 
Marketing  Agreement 

Form  FV-117  through  Form  FV-117-10 

Recordkeeping;  On  occasion:  Weekly; 
Monthly;  Annually 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  3,280 
responses;  1,179  hours;  not  applicable 
under  3504(h) 

Patrick  Packnett.  (202)  475-3862 

Donald  E.  Hulcher. 

Acting  Departmental  Clearance  Officer. 

[PR  Doc.  90-21032  FUed  9-6-90;  8:45  am] 
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Forest  Service 

Exemption;  Plumas  National  Forest 

AQSNCY:  Forest  Service,  USDA. 
action:  Notice  of  exemption  from 
appeal.  Grizzly  Complex  Insect  Salvage 
Project  Beckwourth  Ranger  District,  and 
Plumas  National  Forest. 

summary:  The  USDA  Forest  Service. 
Plumas  National  Forest  Beckwoiurth 
Ranger  District  is  exempting  fi'om 
administrative  appeal,  its  decision  to 
sell  dead  and  dying  trees  that  are  being 
killed  by  the  combined  effects  of  bark 


beetles  and  severe  drought  and  manage 
forest  resources  within  the  Grizzly 
Complex  Insect  Salvage  Project  area. 
The  proposed  project  area  is  located  in 
Plumas  County,  approximately  16  miles 
east  of  Quincy,  CaUfomia;  21.760  acres 
are  located  in  Management  area  31.  Mt 
Ingalls  and  4,578  acres  located  in 
Management  area  32.  Penman  Peak 
described  in  the  Plumas  National  Forest 
Land  and  Resource  Management  Plan, 
1988. 

The  environmental  document  will  b«> 
completed  and  a  decision  issued  in 
September  1990.  The  total  estimated 
volume  of  dead  and  dying  timber  to  be 
offered  for  sale  in  September  1990  is  19.7 
to  31.7  million  board  feet  (MMBF)  on 
approximately  26.338  acres  of  National 
Forest  System  Land  (NFSL).  The  45  day 
administrative  appeal  period  for  the  EA, 
coupled  with  100  days  to  resolve  an 
administrative  appeal,  would  result  in 
the  timber  not  being  harvested  this  year. 
With  the  exemption  fit>m  the 
administrative  appeal  process,  timber 
harvesting  could  proceed  by  the  latter 
part  of  September  and  substantial 
harvesting  completed  before  the  onset  of 
winter.  The  timber  would  be  harvested 
using  a  combination  of  tractor,  cable, 
and  helicopter  logging  systems.  The  area 
is  roaded  however,  each  of  the  three 
action  alternatives  propose  constructing 
and  reconstructing  roads. 

The  eastside  of  the  Plumas  National 
Forest  is  in  the  fourth  consecutive  year 
of  drought  conditions.  As  forest  trees 
continue  to  experience  drought  caused 
stress,  populations  of  the  fir  engraver 
beetle.  Scolytus  ventralis,  have 
increased  to  epidemic  proportions.  The 
resulting  drought  and  insect  caused 
mortality  has  left  thousands  of  acres  on 
which  many  white  fir  and  red  fir  trees 
are  dead  or  dying.  Many  stands  of 
mixed  conifer  timber  have  lost  most  or 
all  of  the  white  fir  component  leaving 
Jeffrey  pine,  ponderosa  pine,  Douglas-fir. 
and  incense-cedar.  Many  stands  of 
predominantly  white  fir,  and  the  nearly 
pure  stands  of  red  fir  typically  growing 
at  high  elevations  (above  6,000  feet)  are 
currently  understocked  due  to  the 
mortality.  Areas  having  many  dead  and 
dying  trees  are  intermingled  with  areas 
having  relatively  few  dead  trees. 

Fuel  loading  would  increase  if  salvage 
operations  don't  occur  in  1990.  The  large 
number  of  dead  trees  have  resulted  in 
high  risk  fire  hazard  due  to  large 
amounts  of  dead,  dry  fuels  covering 


large  areas.  If  left  alone,  tiie  dead  trees 
wcwld  fall  to  the  ground,  resulting  in  a 
fuel  arrangement  that  would  pose  an 
even  higher  risk  of  catastn^hic  fire.  The 
need  exists  to  reduce  the  h^  risk  fire 
hazard  by  managing  the  fuels.  Avoiding 
a  catastrophic  fire  would  serve  to 
protect  watersheds  and  other  valuable 
resources  and  facilitate  die  long-term 
productivity  provided  for  in  the  IHumas 
National  Forest  Land  and  Resource 
Management  Plan.  1988  (LMP).  Salvage 
harvest  of  utilizable  wood  fiber, 
following  guidelines  as  set  forth  in  the 
Forest  goals,  policies,  and  direction  of 
the  LMP,  woidd  partially  accomplish  the 
reduction  of  fuels  while  providing  funds 
needed  to  accomplish  additional  fuel 
management  obfectives. 

Approximately  98  percent  of  the 
salvage  timber  is  true  fir  that  has 
invaded  east  side  pine  stands  as  a  result 
of  fire  suppression  that  has  occurred 
since  the  turn  of  the  century.  There  is  a 
wide  range  of  tree  sizes  however,  the 
average  diameter  is  16  inches.  If  not 
harvested  this  year  most  of  this  small 
true  fir  will  deteriorate  and  be 
unsalvable  by  next  year.  There  would 
be  no  money  available  from  timber  sale 
collections  to  treat  the  fuel  load  created 
by  this  masaiva  increase  in  tree 
mortality. 

Approximate^  1917  to  31J  MMBF  of 
dead  and  dying  timber  will  be  salvaged 
fiom  Uie  infested  area.  The  detailed 
inventory  of  the  timber  has  not  been 
completed  date,  however, 
approximately  98  percent  of  die  trees  to 
be  salvaged  are  true  fir  with  an  average 
diameter  of  16  inches.  Using  the  Rate  of 
Deterioration  of  Fire-Killed  Timber  in 
California  (Kimmey  1955),  net  volume 
losses  from  sawlogs  can  be  expected  to 
average  80%  by  the  qiring  of  1991. 
Volume  losses  at  this  time  are  40 
percent  The  net  value  of  this  timber  can 
be  expected  to  decrease  to  zero  with  a 
delay  into  the  summer  of  1991;  the 
volume  would  be  distributed  over  the 
same  acres  tfau*  increasing  per  unit 
logging  costs  to  the  point  where  it  would 
be  imeconomical  to  log. 

Currently,  standing  dead  timber  is 
located  within  foiling  distance  of 
numerous  Forest  Service  system  roads. 
These  roads  are  used  by  the  public  for 
recreation  inchiding  off-road  vehicles, 
dirt  bikes,  and  hunters.  A  delay  in 
removing  this  timber  would  create  a 
hazardous  situation  whereby  the  Forest 
Service  could  be  held  liable  for  damage, 
injury,  or  death.  

Therefwe,  pursuant  to  36  CFR 
217.4(a)(ll),  it  is  my  decision  to  exempt 
from  appeals  the  decision  for  the  Grixdy 
Complex  Insect  Salvage  environmental 
document  The  decision  to  reduce  the 
fire  hazard  on  Plumas  NFSL  and  offer 


salvage  timber  for  sale  in  the  Grizzly 
Ccnqilex  Insect  Salvage  Project  will  not 
be  subject  to  administrative  am>eal  and 
review  pursuant  to  36  CFR  {Mrt  217. 
EFFECnvE  DATCThis  decision  will  be 
effective  September  7. 19S0. 
pon  ramiMR  mponmation  contact: 
Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Timber 
Management  Staff  Director,  Pacific 
Southwest  Region.  USDA  Forest 
Service,  630  Sansome  Street,  San 
Francisco,  CA  94111,  (415)  706-2848,  or 
Mary ).,  (}oulombe.  Forest  Supervisor, 
Plumas  National  Forest  P.O.  Box  11500, 
Quincy.  CA  95971,  (916)  283-2050. 
AOMTIONAL  MTONMATION:  The 
environmental  anal3r8is  for  diis  proposal 
will  be  documented  in  the  Grizzly 
Complex  Insect  Salvage  Project 
environmental  document  Pursuant  to  40 
CFR  1501.7,  scoping  is  currently  in 
progress  for  the  pr^ect  Scoping  was 
conducted  by  the  Beckwourth  District 
Ranger  to  determine  the  issues  to  be 
addressed  in  the  environmental 
analysis. 

Paolic  scoping  has  included  letters  to 
interested  indiviiduals/g^oups.  the 
California  Department  of  Forestry,  the 
California  Department  of  Fish  and 
Game:  this  letter  was  posted  in  die  post 
offices  in  the  vicinity.  The  Portola 
Reporter  published  two  articles 
requesting  public  input  for  the  salvage 
sale  program.  The  Feather  River 
Bulletin  has  published  several  articles 
on  the  general  insect  problem  on  the 
Plumas  National  Forest  and  requested 
concerns  be  addressed  to  the 
appropriate  District  Ranger.  On  May  10, 
1990,  die  District  held  an  open  house  to 
discuss  die  insect  {miblem  on  the 
District  and  identify  public  concerns. 
Written  responses  have  been  received 
from  Sierra  Pacific  Industries,  Friends  of 
Plumas  Wilderness.  Sierra  Club  (Sierra 
Nevada  Group),  and  California 
Sportfishing  Protection  Alliance.  The 
cmnments  are  addressed  in  the 
environmental  document 

There  are  no  Roadless  Areas,  Wild 
and  Scenic  Rivers,  or  Spotted  Owl 
Habitat  Areas  associated  with  this 
project  There  are  three  spotted  owl 
nesting  pairs,  one  bald  eagle,  and  5 
goshawks  in  the  project  area.  Impacts  to 
these  species  are  minimized  through 
project  mitigation  measures  which  are 
documented  in  the  Grizzly  Complex 
environmental  document 

The  Beckwourth  Ranger  District  is 
expected  to  complete  the  environmental 
documentation  in  August  1990  and  a 
decision  is  expected  to  be  issued  in 
September  1990.  The  environmental 
document  will  be  available  for  public 
review  at  die  Supervisor's  Office  located 


at  ISO  Lawrence  Street  Quincy.  CA.  and 
at  the  Beckwourth  Ranger  District 
Office,  Mohawk  Road.  Blairsden.  CA 
90103. 

Dated:  Ai«uataatsea 
DwMM.|ay. 
•  Depaty  Regional  Forester. 
[FR  Doc.  90-aOS2  Filed  9-e-flft  a  «  am) 
I  COOK  MW-1MI 
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Pennlnflon  CounlleSt  SO 

AOCNCV:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement 

summary:  The  Forest  Service,  USDA. 
will  prepare  a  supplement  to  the 
Norbeck  Wildlife  Preserve  Final 
Environmental  Impact  Statement  which 
was  issued  in  July  1969.  The  supplement 
to  the  environmental  impact  statement 
will  provide  additional  information 
about  environmental  ^fects  on  wildlife 
habitat  diversity  and  on  non-game 
wildlife  species. 

DATIS:  Comments  providing  information 
relevant  to  die  scope  of  the  n^iplement 
should  be  received  in  writing  by 
September  30, 199a 

AODRCSSCS:  Comments  should  be  sent 
to  Mary  Sue  Waxier.  Environmental 
Coordinator.  Black  Hills  National 
Forest  RR  2.  Box  200,  Custer,  SD  57730. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  supplement  to  the 
environmental  impact  statement  can  be 
directed  to  Mary  Sue  Waxier,  at  the 
address  above  (telephone  605/873-2251). 
SUPPLEMENTARY  MPORMATION:  The 
Norbeck  Wildlife  Preserve  Final 
Environmental  Impact  Statement  (EIS) 
was  issued  on  July  28, 1980.  It  examined 
ten  alternatives  for  management  of 
Norbeck  Wildlife  Preserve,  as  well  as 
the  option  of  introducing  bison  to  the 
Preserve.  The  accompanying  Record  of 
Decision  documented  the  following 
decisions:  (1)  vegetative  management 
will  be  accomplished  through  a 
combination  of  commercial  timber 
harvest  and  noncommCTCial  treatments; 
road  construction,  reconstruction,  and 
obliteration  are  allowed:  (2)  Uvestock 
grazing  will  continue  with  some 
adjustments;  (3)  bison  will  not  be 
introduced:  (4)  there  will  be  no 
expansion  of  die  recreational  trail 
system:  (5)  with  scHoe  exceptions  to 
allow  travel  on  federal  state,  and 
county  roads,  and  to  provide  access  to 
private  land  and  recreational  sites, 
motorized  recreation  is  prohibited*  (8) 
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summer  home  pennits  will  be  renewed; 
(7)  new  mineral  entry  is  prohibited  in 
most  of  Norbeck;  (8)  hunting  and 
trapping  will  continue;  (9)  the  options  of 
National  Forest  System  land  sale, 
exchange,  and  interchange  are  available 
with  certain  limitations.  The  Record  of 
Decision  also  amended  direction  for 
Norbeck  Wildlife  Preserve  contained  in 
the  Black  Hills  National  Forest  Land  and 
Resource  Management  IHan. 

Following  issuance  of  the  Final  EIS 
and  Record  of  Decision,  concerns  were 
expressed  about  effects  on  non-game 
species  and  wildlife  habitat  diversity.  A 
supplement  to  the  EIS  is  being  prepared 
to  incorporate  additional  information 
about  effficts  of  ttie  alternatives  on  non- 
game  species.  The  supplement  will  also 
discuss  effects  of  the  ejtematives  on 
wildlife  habitat  diversity  from  a  Forest- 
wide  perspective. 

Upon  completion  of  the  supplement  to 
the  EIS,  the  responsible  official  will 
determine  whether  changes  in  the 
original  decisions  are  warranted,  based 
on  the  additional  information,  and  if  so, 
what  changes  will  be  made. 

Specific  information  or  comments 
pertinent  to  effects  on  non-game  species 
and  diversity  will  be  considered  during 
preparation  of  the  supplement  to  the 
EIS. 

The  draft  supplement  to  the  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  m 
November  1990.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  of 
the  draft  document  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
supplement  to  the  EIS  will  end  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Regbrtar. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
EISs  must  structure  their  participation  in 
the  environmental  review  of  the 
document  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions  Vermont 
Yankee  Nuclear  Power  Corp  v.  NRDC, 
435  as.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  are  not 
raised  until  after  completion  of  the  final 
BIS,  may  be  waived  or  dismissed  by  the 
courts  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1960).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  matter  participate  by  the  close  of 
the  45-day  comment  period  so  that 


substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  supplement  to  the  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns,  comments  on  the  draft 
supplement  to  the  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  the  specific  pages  or 
chapters  of  the  draft  document. 

The  final  supplement  to  the  EIS  is 
scheduled  to  be  completed  by  January 
1991. 

The  responsible  official  is  Darrel 
Kenops,  Forest  Supervisor.  Black  Hills 
National  Forest.  RR  2.  Box  200,  Custer. 
SD  57730. 

Dated:  August  27. 1990. 
Dan«l  L.  Kenops. 
Forest  Supervisor 

[FR  Doc  90-21009  Filed  9-6-90;  8:45  am] 
MLUNQ  CODE  341»-11-M 


OU  and  Gas  Leasing;  LKUe  Missouri 
NatkMial  Grasslands;  Custer  National 
Forest;  McKenzle,  Billings,  Golden 
Vaney  and  Dunn  Counties,  ND 

AQENCV:  Forest  Service.  USDA. 
action:  Notice;  revision  of  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

summary:  The  Notice  of  Intent  was 
published  in  tiie  Federal  Register  (54  FR 
42001]  on  Friday  October  13, 1989  that 
an  environmental  impact  statement 
(EIS)  would  be  prepared  on  the  proposal 
to  lease  Federal  oil  and  gas  minerals  in 
North  Dakota  on  the  Littie  Missouri 
National  Grasslands,  Custer  National 
Forest.  The  Notice  of  Intent  is  revised  to 
designate  the  Forest  Service, 
Department  of  Agriculture,  and  the 
Bureau  of  Land  Management  (BLM). 
Department  of  Interior,  as  "joint  lead" 
agencies  for  the  EIS,  amend  the  decision 
to  be  made  to  reflect  direction  in  36  CFR 
22ai02  (d]  and  (e),  and  change  the 
schedule  for  completion  of  the  draft  and 
final  EIS. 

loint  lead  status  will  aUow  both 
agencies  to  ftillfill  their  interrelated 
responsibilities  in  managing  the  process 
of  preparation  of  the  draft  and  final  EIS 
documents.  The  BLM  has  responsibility 
for  the  subsurface  Federal  oil  and  gas 
minerals,  but  they  have  also  provided 
available  surface  information.  The 
Forest  Service  has  responsibility  for  the 
Federal  surface  land  and  resources.  The 
two  agencies  will  share  responsibilities 
and  woiic  together  with  the  Contractor 
to  complete  the  EIS. 

The  Record  of  Decision  will:  (1) 
Identify  what  National  Forest  System 


lands  have  been  found  administratively 
available  for  leasing  (36  CFR  228.102(d); 
and  (2)  make  the  leasing  decision  for 
specific  land  authorizing  the  BLM  to 
offer  specific  lands  for  lease  (36  CFR 
228.102(e))  and  what  lease  stipulations 
are  deemed  necessary  to  protect  other 
resource  values.  The  "administratively 
available"  decision  is  made  for  all  lands 
"'^^within  the  project  area.  The  "leasing 
decision  for  specific  lands"  authoirzes 
the  BLM  to  offer  specific  tracts  of  land 
for  lease.  Both  the  Forest  Service  and 
the  Bureau  of  Land  Management  will 
sign  the  decision  document  as  joint  lead. 

The  original  schedule  estimated 
delivery  of  the  draft  EIS  for  public 
review  is  October  1990  and  the  final  EIS 
in  April  of  1991.  The  changes  brought 
about  by  the  new  36  CFR  part  28 
Regulations  have  resulted  in  schedule 
changes  of  about  three-and-a-half 
months.  Additional  agency  review  time 
is  also  added.  The  draff  EIS  should  be 
available  for  public  review  in  February 
1991  and  the  final  EIS  is  scheduled  for 
release  in  September  of  1991. 

dates:  This  action  is  effective 
September  7, 1990. 

addresses:  Custer  National  Forest,  Carl 
Fager,  Leasing  EIS  Coordinator,  2802 1st 
Ave.  Nortii,  P.O.  Box  2556,  Billings,  MT 
59103  or  WilUam  B.  Hansen,  Granite 
Tower.  222  N.  32nd  Sb«et  P.O.  Box 
"     36800,  Billings,  MT  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Fager,  Leasing  EIS  Coordinator. 
(406)  657-6361  or  William  B.  Hansen  at 
(406)  255-2849. 

Dated:  August  28, 1990. 
Curtis  W.Bates, 

Forest  Supervisor. 

[FR  Doc.  90-21061  Filed  &-6-90;  8:45  am] 
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Control  of  Unwanted  Vegetation, 
Diseases,  Insects,  and  AninMls  In  the 
Pacific  Soutliwest  Region  Nurseries 
and  Tree  Improvement  Center 

agency:  Forest  Service.  USDA. 

.  ACTION:  Correction  to  notice  of  intent  to 
prepare  environmental  impact 
statement 

summary:  The  Department  of 
Agriculture,  Forest  Service,  is  in  the 
process  of  preparing  an  environmental 
impact  statement  (EIS)  for  pest 
management  at  the  Humboldt  Nursery, 
McKinleyviUe,  California;  Placerville 
Nursery,  Camino,  California;  and  Chico 
Tree  Improvement  Center,  Chico, 
California.  As  stated  in  the  Notice  of 
Intent,  published  in  the  Federal  Register 
of  August  1988  (53  FR  32417),  this  EIS 


was  to  cover  pest  management  activities 
in  the  seed  orchard  at  the  Chico  Tree 
Improvement  Center  as  well  as  seedling 
production  in  the  nursery  beds  and 
greenhouses  at  Chico,  Humboldt,  and 
Placerville.  Due  to  anticipated  delays  in 
collecting  sufficient  information  on  the 
pesticides  used  in  the  seed  orchard  and 
because  a  seed  orchard  EIS  is  planned 
for  all  seed  orchards  in  the  Pacific 
Southwest  Region  in  1991.  analysis  of 
the  seed  orchard  will  not  be  covered  in 
the  Pacific  Southwest  Nursery  EIS. 
FOR  further  information  CONTACT: 
Cadiy  Stanko.  Nursery  Manager.  Chico 
Tree  Improvement  Center,  2741  Cramer 
Lane,  Chico,  California  95928.  Telephone 
(916)  895-1176. 
)enUN.HutdiiiM; 

Forest  Supervisor,  Eldorado  National  Forest. 
[FR  Doc.  90-21059  Filed  9-6-90;  8:45  am] 
MUMa  COM  S410-1MI 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronic  Instrumentation  Technical 
Advtoory  Committee,  Partially  Ciosad 


A  meeting  of  die  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  September  28, 
19ga  9  a.m.,  Herbert  C.  Hoover  Building, 
room  1629, 14th  ft  Pennsylvania  Avenue. 
NW..  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  electronics  and 
related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarics  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  publia 

Executive  Sesahn 

3.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  widi  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereta 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forwai  d  the  public  presentation 
materials  two  weelu  prior  to  the 


meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  BXA,  Room  lOOa  U.S.  Department 
of  Commerce.  14th  ft  Pennsylvania  Ave.. 
NW..  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  conctirrence  of 
the  General  Counsel  formaUy 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3).  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
meetings  or  portions  thereof  wiU  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  dose  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  General 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated  August  29, 199a ' 
Betty  Anne  FeneQ. 

Director,  Technical  Advisory  Committee  Uidt. 
[FR  Doc.  90-21015  Filed  9-6-90;  8:45  am] 
MLUNG  CODE  SSIMfTL-M 


National  Ocoanic  and  Atmospheric 
Administration 

North  Padflc  Fishery  Management 
Council;  Public  Meetingt 

AOENCY:  National  Marine  Hsheries 
Service,  NOAA.  Commerce. 

The  North  Pacific  Fishery 
Management  Coimcil  will  hold  a  public 
meeting  on  September  25-29, 1990.  at  the 
Sheraton  Hotel  401  East  6Ui  Avenue, 
Anchorage,  AK;  telephone:  (1-800-32&- 
3535).  The  meeting  is  scheduled  to  begin 
on  September  25  at  8  a  jn.  and  is 
anticipated  to  continue  into  September 
29.  Also,  die  Council's  Advisory  Panel 
(AP)  and  Scientific  and  Statistical 
Committee  (SSC)  will  meet  beginning  at 
10:30  a.ni..  on  September  23  at  the 
Sheraton  Hotel  Anchorage.  AK  (address 
listed  above).  Other  committee  and 
work^tiup  meetings  may  be  scheduled 
on  short  notice  throughout  the  week.  All 
meetings  are  op>en  to  the  pubMc  with  the 
exception  of  a  closed  Council  executive 
session  (not  open  to  the  public) 
tentatively  scheduled  for  noon  on 
September  27. 

The  meeting  agenda  will  include:  (1) 
Reports  by  the  Alaska  Department  of 


Hsh  and  Game.  National  Marine 
Fisheries  Service  and  die  U.S.  Coast 
Gutud.  and  reports  on  current  legislation 
and  international  Fisheries;  (2)  review  of 
changes  for  the  domestic  observer 
program  for  1991;  (3)  status  report  on 
inshore-offshore  allocation  analysis;  (4) 
further  direction  to  staff  for  analysis  of  a 
proposed  moratorium  on  entry  to  all 
fisheries  under  the  Council's 
jurisdiction,  except  salmon,  and 
consideration  of  limited  access 
schedules  for  those  fisheries;  (5)  status 
of  stock  report  for  halibut  and  review  of 
allocative  proposals  submitted  by 
industry;  (6)  initial  review  of  guidelines 
on  the  incidental  taking  of  marine 
mammals  in  commercial  fishing 
operations;  (7)  final  considerations  of 
overfishing  definitions  for  the  CouncU's 
salmon  and  crab  Fishery  Management 
nans  (FMPs);  (8)  status  of  stoclu  report 
on  Bering  Sea/Aleutian  Islands  crabs, 
review  of  the  State  of  Alaska  crab 
observer  program,  and  consideration  of 
an  industry  request  for  a  federal  crab 
observer  program;  (9)  stock  assessment 
and  fishery  evaluation  reports  for 
groundfish  of  the  Gulf  of  Alaska  and 
Bering  Sea/Aleutian  Islands;  (10)  initial 
consideration  of  1991  groundfish 
harvests,  apportionments  and  prohibited 
species  apportionments  for  the  Gulf  of 
Alaska  and  Bering  Sea/Aleutian 
Islands;  (11)  initial  consideration  of 
regulatory  amendments  for  the  Gulf  of 
Alaska  to  adjust  sablefish  seasons, 
apportion  longline  halibut  PSC  to 
sablefish,  Pac^c  cod.  and  other  species 
fisheries,  and  require  pots  to  be  fished 
on  single  lines  (in  the  Gulf  of  Alaska 
and  Bering  Sea/Aleutian  Islands);  (12) 
selection  of  groundfish  amendment 
proposals  for  analysis  and  consideration 
in  the  1990-01  groundfish  amendment 
cycle;  (13)  consideration  of  final 
approval  of  Amendment  16a  to  the 
Bering  Sea/ Aleutian  Islands  Groundfish 
Fishery  Management  Man  (FMP). 
(bycatch);  (14)  discussion  of  policy  on 
U.S.  fisheries  outside  die  Exclusive 
Economic  Zone  in  the  Central  Bering 
Sea. 

For  more  information  contact  Steve 
Davis.  North  Pacific  Fishery 
Management  Council  P.O.  Box  103136. 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  August  3a  199a 
Davtd  8.  Cnsttn. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  90-21003  Filed  »-6-e0;  a-45  am] 
MJJNQ  COOK  tS10-a»4l 
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>Natk>Bal  Uarine  FSsfaeries 
Service.  NOAA.  Commerce. 

The  Pacific  Rahery  kfanagement 
Council  and  its  adviaoiy  entitiea  will 
meet  an  September  17-Zl.  1990.  at  the 
Cannel  kfission  bm,  3665  Rio  Road. 
CanneL  CA.  Except  at  noted  betow,  the 
meetings  are  open  to  tiie  public. 
Additionafly.  on  September  20, 
immecSately  prior  to  takfag  action  on 
the  definilioo  of  uveiuafiing  for 
grouKJfish.  fte  CoHOcil  win  Md  a 
public  hearing  to  accept  testimony  on 
the  defipitioa.  The  Ceoncfl  is  expected 
to  approve  a  defiaitiai  for  overfiiiiing. 
and  submit  it  to  die  Secretary  oi 
Commerce  for  approval  as  Amendmeid 
#S  to  the  (kowMffisk  Fishsy 
Maaagemeat  Plan  (FMP). 

The  Council  wiS  begin  meeting  on 
September  19  at  •  ajL.  to  (fiacass 
administrative  matters  and  groundfisb 
management  issues.  The  discussion  oi 
groundfish  managemoit  issues  will 
continue  on  September  20  and  mclude: 
(1)  limited  entry.  (2)  inseason 
management  measure  adjustments  for 
rockfish  and  sablefish;  tS)  Canacfian/ 
US.  aHocation  of  Pacific  whiting:  (4) 
preliminary  harvest  levels  for  1991;  (5) 
proposed  luanagement  measutea  for 
1991;  (6)  A  defifldtioB  of  overfishing;  and 
(7)  offshore  processor  reporting 
regulationa.  Also  en  September  20.  the 
Council  tvfll  adept  Anendnent  #8  to 
the  Anchovy  BMP  far  sabniaakHi  for  tbe 
federal  review  process.  Amencfanent  #• 
defines  overfishiag,  jirovides  for  a  smafl 
redoctiaB  fishery  at  low  levels  of 
spawniag  bfomass,  and  tauusidefs 
habitat  aod  vessel  safety  isaoes. 

On  September  21.  the  Council  will 
discuss  lahnon  msnaggmcnt  and  habitat 
issues.  ?»»>"««>  sgenda  items  indode: 
(Status  of  die  1900  fiaherr.  (2)  adoption 
of  Amendment  #10  for  public  review;  (3) 
status  of  coasidtatioB  on  the  threatened 
winter  run  of  diinook  on  die 
Sacramento  Riven  and  (4)  status  of 
Columbia  River  endangered  spedes 
petitions. 

On  Septemba  19  at  4  pjn.,  the 
Council  wiU  accept  public  comments  on 
issues  not  on  die  agenda.  On  September 
20  at  8  aiii..  the  Ctrancd  vriO  meet  in 
closed  session  (not  open  to  the  pnbnc)  to 
disonss  utfgatiuB  and  personnel  matters. 
The  open  session  will  start  at  8:30  a.ra. 

The  Scientific  and  Statutical 
Committee  will  meet  on  September  17  at 
1  p OIL,  to  address  scientific  issues  on  the 
Council's  agenda,  and  will  reconvene  on 
September  18  at  8  ajn. 

The  Ad  Hoc  lixed  Gear  Group,  a 
group  of  sabl^sh  fishermen  and 
processors,  will  meet  on  September  17 


at  2  pjn..  to  develop  teeooHnendadoas 
to  die  Cuunufl  ob  annagenent  meenues 
far'the  aeahtrawl  ssHefirt  fishery  ia 
1901. 

The  Grount^tb  Management  Team 
will  meet  as  neoessary  on  September 
17—21.  to  address  groondfirii 
management  issaes  on  die  CoendTs 


The  Groandpa/i  Advisory  &ibpanet 
will  meet  on  September  18  at  8  a  an.,  to 
address  groundfish  management  matters 
on  tbe  Comicfl's  agenda,  and  will 
reconvene  on  September  19  at  8  a  jn. 

The  Bftdget  Committee  wifl  meet  on 
September  18  at  3  pjn..  to  review  the 
status  of  dw  1900  Conncfl's  bm^et 

The  Habitat  Committee  will  aieet  on 
September  18  at  4  p  jn>i  to  address 
timely  and  relevant  sctions  affecting  the 
habitat  of  fish  stocks  under  the 
Council's  jurisdiction. 

Detailed  agendas  for  the  above 
meetings  will  be  made  available  to  the 
pubBc  after  September  7, 1990.  For  more 
information  contact  Lawrence  D.  Six. 
Executive  Director,  Pacific  Ffshety 
Management  Council,  2000  SW.  First 
Avenue,  room  420,  Portland.  OR  97201; 
telephone:  (503)  326-6352. 

Dated:  August  31, 199a 
David  S.  Crastiii, 

Deputy  Director,  Office  ofFiaheriea 
Conserrudon  catdManageBient,  Natiotiai 
Marine  Fia/mrietSerrice. 
[FR  Doc.  90-21004  Filed  9-9-00;  8:45  «t| 


Marine  Mammals:  Appilcatfon  Oentad; 
GuHarlum,  GuH  Exhibition  Corp.  (P90E) 

On  December  28, 1088,  notice  was 
published  in  the  Federal  Register  (53  FR 
52456)  diat  an  application  had  been  filed 
by  Gulfarium.  Gulf  Exhibition 
Corporation,  (fi^way  98,  Fort  Walton 
Beach.  Florida  32548  for  a  permit  to 
import  and  display  two  Pacific  false 
killer  whales  [Paaidorca  craasidens). 

Notice  is  hoeby  given  that  on  August 
22, 1990,  National  Marine  Rsheries 
Service  has  denied  Gulfarium.  Guff 
Exhibition  Corporation  a  marine 
mammal  penaiL  Doiial  was  based  on 
Guffariiim's  foiluxe  to  maiirfain 
standards  of  animal  care  consistent  with 
Animal  and  Plant  Health  bnpection 
Service  regulations.  This  resulted  in  the 
application  not  meeting  a  criterion  for 
issuance  of  public  disiday  permita.  as 
set  forth  in  50  CFR  21&31((^  namely. 


display  pemit.  tte  SecRtary  (al  CoaaMfoe) 
riuJl,  amaag  odiar  criteria,  cansidar  *  *  *  &a 
applicanf  •  qualifications  for  the  proper  car* 
and  maintenance  af  the  marine  mammal  or 
the  marine  mammal  product,  and  the 
adequacy  of  Ms  facfflties. 


Docnaents  SBaoMed  hi  foawf)  tiuii 
with  die  above  appBcatton  are  available 
for  review  by  iatevcsted  persons  hi  tfie 
followhig  Offices: 

By  appointment:  Office  of  Rotected 
Resources,  Permit  Divfsioiu  Nationd 
Marine  Fisheries  Service.  1335  East 
West  (figjiway.  Suite  7321.  ^ver  ^mng, 
Maryland  20910,  (301/427-2280); 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St  Petersburg,  Florida  3370? 

Dated  fa^aai  22.  Iflsa 
NaK^Fostac 

Director,  Office  of  Protected  Keee^Bvee, 
Natiaoalklariae  PUterie$  Service. 
(FR  Doc.  90-21005  Ffled  9-6-00;  8:48  an| 
BiLUNa  cooE  *sie-as-H 


National  Taiecommunlcaflioiia  and 
information  Administration 


Meetings;! 
Advisory  CouncR 

aoency:  National  Telecommunications 
and  lufumiation  AihiihiiiliatlHii. 
Commerce. 

action:  Notice  of  meeting  of  the  CITEL 
VI  subcommittee  of  the  frequency 
managranent  advisory  coondL 


r:  In  accordance  vntfa  the 
provisions  erf  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  ^yendix  2  and 
the  Department  of  Conuaerce 
Committee  Management  Handbook,  a 
subcommittee  ot  the  Preqnea^ 
ManagHBent  Advisory  Coaadl  waa 
estabUshed  on  June  27. 1980  to  assist 
United  States  in  preparation  for  the  Vlth 
InterAmerican  Telecommunications 
Conference  (CTTEL  VI)  to  be  held  in 
inid-1991.  Major  goals  of  United  States 
participation  in  this  conference  are  to 
strengthen  the  InterAmerican  affiance, 
create  additional  market  opportunities 
for  U.S.  industry  in  Latin  AsMrica.  and 
provide  opportumties  to  forthes  U.Si. 
goals  of  privatization  while  asaistiag 
Latin  American  countries  m  improving 
their  telecommunicatioB  infrastmctuies. 

Noncc  OF  MEETiNO:  The  FMAC 
Subcommittee  on  Preparations  for 
CTTEL  VI  wifl  meet  on  September  21. 
1990,  from  9:30  a.m.  to  12  noon  in  Room 
1005  of  the  United  States  Department  of 
Commerce,  14th  Street  and 
Peansjdvania  Avenue.  NW^ 
Wash^igtoii.  DC 

Nota:  This  ia  a  chaaga  Cms  the  ptevioas 
meeting  natice  pubtteimd  in  tbe  Fadatal 
RaiJrtBr  for  the  CTIEL  VI  subcomsrittwe. 
Public  entrance  to  (he  bufltBug  ia  on  14th 
Street  between  PiemisyhrBiiia  Avenue  and  ~ 
Conatitution  Avenue. 


aqcnoa:  The  agenda  for  the 
Subcommittee  on  Preparations  for 
CTTEL  VI  will  be: 

L  Opening  Comment  by  Ken  Bleakely 
n.  Status  report  for  previously  assigned  tasks 
nL  Review  of  Reoommendations  of  Dr. 
Seal's  Report  oa  the  Future  of  the  CTTEL 

IV.  Review  of  Comments  by  John  O'Neill 

V.  Update  on  the  Santiago 
Telecommunicationa  Exhibition 

VL  Progress  Report  on  the  Ad  Hoc  Meeting  of 
PTC-1 

FUBUCPAimciPATiON: This  meeting  of 
the  CTTEL  VI  Preparation  Subcommittee 
will  be  held  in  accordance  with  the 
Federal  Advisory  Committee  Act  and 
will  be  open  to  public  observations.  A 
period  will  be  set  aside  for  oral 
comments  or  questions  by  the  public. 
More  extensive  questions  or  comments 
should  be  submitted  in  writing  before 
September  14, 109a  Other  public 
statements  regarding  CTTEL  VI 
Subcommittee  activities  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Approximately  25  seats  will  be 
available  for  the  public  on  a  first-come, 
first-served  basis.  Copies  of  the  minutes 
will  be  available  on  request  30  days 
after  the  meetiiig. 

FOR  FURTHER  INPORMATION  CONTACR 

Inquiries  or  comments  concerning  the 
CFTEL  VI  Subcommittee  may  be 
addressed  to  the  Designated  Federal 
Official.  Mr.  William  Moran,  National 
Telecommunications  and  Information 
Administration,  room  4701,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  2023a  telephone  (202) 
377-1866. 

Dated:  August  10. 1090. 
Michael  W.  Allen. 

Executive  Secretary,  Frequency  Management 

Advisory  Council,  National 

Telecommunicationa  and  Information 

Administration. 

(FR  Doc.  90-21073  Piled  9-6-90;  8:45  am] 

BtUMQ  CODE  aSIO-SS-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Proctiramwrt  Utt  1990;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Odier  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1990  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 


COMMBtTS  MUtT  H  R8CBVEO  ON  OR 

:  October  8, 1990. 


;  Committee  for  Purchase 
bom  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  HiFORMATION  CONTACT! 

Beverly  Milkman  (703)  557-1145. 

SUFFLCMENTARY  INFORMATKM:  "This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2}  and  41  CFR  51-2.a  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  199a 
which  was  published  on  November  3, 
1989  (54  FR  46540): 
Pad,  Writing  Paper 
7530-01-124-5660 
(Requirements  for  GSA  Regicm  2) 
7530-01-124-7832 

Requirements  for  GSA  Regions  8  and  9) 
Belt.  High  Visibility 
8405-01-163-8835 
Bevariy  L  MiQanan. 
Executive  Director. 
[FR  Doc  90-21098  Filed  9^4-90: 8:45  am] 


Procurement  List  1990;  Delstions 

AQSNCY:  Committee  for  Purchase  fitim 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Deletions  from  procurement  list 


f:  This  action  deletes  from 
Procurement  List  1990  services  which 
have  been  provided  by  woikshops  for 
the  blind  or  other  severely  handicapped. 

EFFECTIVE  DATE:  October  8, 1990. 

ADDRESSES:  Committee  for  Purchase 
frt>m  the  Blind  and  Otiier  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPI^MENTARY  INFORMATION:  On  July 
20, 1990,  the  Committee  for  Purchase 
fixim  the  Blind  and  Other  Severely 
Handicapped  published  notice  (55  FR 
29647]  of  proposed  deletions  from 
Procurement  List  199a  which  was 
published  on  November  3, 1909  (54  FR 
46540). 


Delettons 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  die  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-46c  and  41  CFR  51- 
2.a  Accordingly,  the  following  services 
are  hereby  deleted  from  Procurement 
List  1990: 

Janitorial/Custodial, 

New  Castle  U.S.  Anny  Reserve  Center 

New  Castie,  Delaware 

Janitorial/Custodial 

U.S.  Army  Reserve  Center  at  the  following 

locatioiu: 
John  Williams  Street  Attleboro, 

Massachusetts 
675  American  Legion  Highway,  Roslindale. 

Massachusetts. 
Beveriy  L  MiOanan, 
Executive  Director. 
[FR  Doc  90-21009  Filed  9-6-00;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Dsfsnat  Contract  Audit  Agoncy 

Prtvaey  Act  of  1974;  Dslsts  and  Amend 
Record  Systems 

aqency:  Defense  Contract  Audit  Agency 

(DCAA),  DOD. 

ACTION:  Deletion  and  amendment  of 

record  systems. 

SUMMARY:  The  Defense  Contract  Audit 
Agency  proposes  to  delete  four  record 
systems  and  amend  fourteen  record 
systems  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a). 
DATES:  The  deletions  will  be  effective 
(insert  date  published  in  the  Federal 
Register).  The  proposed  amendments 
will  be  effective  without  further  notice 
on  October  9, 199a  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  any  comments  to  Mr. 
Dave  Henshall,  Attn:  CMR.  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexandria,  VA  22304-617& 
Telephone  (202)  274-4400. 
SUPFLEMBNTARY  INFORMATION:  The 
Defense  Contract  Audit  Agency  record 
system  notices,  as  prescribed  by  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a),  have  been  published  in  the 
Federal  Register  as  follows: 

60  FR  22943,  May  29, 1965  (DoD  Compilation, 
changes  follow) 

50  FR  50339.  Dea  la  1985 

51  FR  18017,  May  19, 1988 
54  FR  373ea  Sep.  8, 1989 
54  FR  43318,  Oct  24. 1980 


F^dwai  Reghtg  /  Vol  55.  Na  174  /  Friday.  SeptenAcr  7,  1990  /  Nottew 


f  V<9L  S.  Na  174  /  FiMay.  Sepawdber  7. 


M  FR  46756.  Not.  7. 19ae 
S5  FR  6818.  F«b.  27. 1900 

TIm  spedAc  diaagM  to  die  Koord 
lyttems  baiag  tmeuied  an  aet  fortfi 
below,  foIk«r«d  by  ^  lystcB  notices. 
••  oMnded.  fai  tbek  otiraty.  Ibeae 
noticet  an  not  wMnn  the  imrview  of 
subeectioo  (r)  of  Oa  Privacy  Act.  as 
amended  (6  U.&C  S62a),  «Akk  leqaiies 
the  submission  of  altered  system 
reports. 

Dated:  Aagut  SIX  laoa 
LAlBymnn, 

Alternate  OSDPadenURegietertJaimm 
Officer,  Department  of  D^^enee. 

RDCAA2a03 

System  name: 

Congressional  Cotrespondence  {SO  FR 
22801.  May  29. 1985). 

Reason: 

This  s]rstem  is  no  longer  needed. 

RDCAA322J 

System  name: 

Students  and  lastractors  (SO  FR  22801. 
May  29, 1905). 

Rsagon: 

This  system  is  satisfactorily 
addressed  by  die  Office  of  Perstmnel 
Management  notice  OPM/GOVT-1.  (55 
FR  3838.  Febmaiy  5. 1990). 

RDCAA358.t 

System  aaae: 

General  EK>  Kiet  C50  FR  22082.  May 
29,1985). 

Reason: 

This  system  ia  satisfactofily 
addressed  by  the  Equal  Emptoyment 
Opportanity  Connteion  notice  EBOCf 
COVT-1  (47  FR  18i64.  April  90, 1982). 

RDCAAS5B.21 

System  name: 

EEO  Complaints  (50  FR  22892.  May  29. 
1985). 

Reason: 

This  system  ja  satislsctBiily 
addressed  by  the  Eqoal  Eai^ynwrt 
Opportanty  riMiiiiiiii  notiee  EEOC/ 
GOVT-t  (47  PR  0884.  ^(tt  aa  1982). 

AmenduMBls 

RDCAA152JS 

System  name: 

152.2  Personnel  Seonity  Data  Rles. 
(50  FR  22886,  May  2911905). 

Changes: 


Categories  ofnoonh  ia  the  eytiteme 

Delete  the  second  paragraph  and 
substitote  wtth  "Secdon  Tmo  oontains 
verificatioo  of  inveatigBtioiis  coadvctad 
to  determfaie  saitability.  eligibility  or 
qualifications  for  Federal  dviBaB 
employment,  mflituy  service,  or  accasa 
to  claasified  infonnation.'' 

Delete  the  words  "or  extracts"  from 
the  first  line  of  die  third  paragraph. 
•        •        •       •        • 

ROCAA  1S2.2 


AUTHOanYFOHi 


152.2  Personnd  Secarity  Data  Flies. 

•nriM  LOcaTKMc 

Primary  System— Security  Officer. 
Headquarters.  Defense  Contract  Audit 
Agency  (DCAA).  Caaiertm  Station. 
Alexandria.  VA  2230«-«17a 

Decentralized  Segment — Director  of 
Personnel,  DCAA;  Chiefs  of  Personnel 
Divisions  and  Regional  Security  Officers 
at  DCAA  Regional  Offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA's  compUatiaa  of 
record  system  notices. 

CATIOONKS  OF  wnnnOUaLS  eOWBHD  BV  tMS 

avtrm: 

All  applicants  for  emplojrment  widi 
DCAA:  all  DCAA  employees;  aU 
military  personnel  assigned,  detailed,  or 
attached  to  DCAA;  all  pers<ms  hired  (m 
a  contractual  basis  by.  at  serving  in  an 
advisory  capacity  to  DCAA.  who  require 
access  to  classified  information. 

CATEOOMCa  OP  RCCOHOa  m  TNa  cvstim: 

Section  One  contains  copies  of 
individual's  enplt^ment  aiqilicatians. 
security  investigative  questionnaires, 
requests  for.  and  approval  or 
disai^roval  of,  emergency  appointment 
authcrity;  requests  for  investigation  or 
security  clearance;  interim  and  final 
security  clearance  certificates. 

Section  Two  contains  verification  of  ^ 
investigations  conducted  to  determine 
suitability,  eligibility  or  qualifications 
for  Federal  civilian  employment, 
military  service,  or  access  to  classified 
informatioa. 

Secti<Hi  Three  contains  svnmaries  of 
reports  of  investi^tioB.  internal  Agency 
memorandums  and  cotraqmndance 
furnishing  analysis  of  results  of 
investigations  in  so  far  as  their 
relationship  to  the  criteria  set  forth  in 
the  Executive  Order  10460,  in  die 
Fednal  Persramel  Mano^  and  ui 
Department  of  Defense  and  DCAA 
Directives  and  Regulatitms;  comments 
and  recoBBBendatians  of  tfaelXIAA 
Central  Oearance  Groop  to  die  I&ector, 
DCAA.  and  detenranatioB  by  the 
Director,  DCAA. 


10  U.S.C  133;  50  U.S.C  781:  Bxecative 
Orders  1045a  10866^  aad  EwBcative 
Order  12350,  "Nadonai  SacBiity 
Informatfoa";  and  D^  Directive  S105J0 
which  is  pobiished  in  82  CFR  part  3S7. 

runKMc<s): 

To  provide  a  baaia  fas  requesting 
appropriate  investigations;  to  pemut 
determinations  on  employment  or 
retention;  to  authorize  and  record  access 
to  classified  information. 


The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  conqrilatioii  of  record  system 
notices  aiH>Iy  to  this  record  system. 


mapoaHMor 


Sections  One  and  Three  are  on  paper 
records  stored  in  file  folders.  Section 
Two  is  on  paper  records  and  microfiche 
which  are  stored  in  file  isMen. 

RETMEVABaJTV: 

Folders  ate  filed  by  file  series  then  by 
organizational  dement  (DCAA 
Headquarters  or  DCAA  field  activities) 
and  then  alphabetically  by  last  name  (rf 
individual  concerned. 

SAHOUAROS: 

Records  are  stored  in  locked  fitin^ 
cabinets  after  normal  business  hours. 
Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connecticm  with  dieir  official 
duties. 


RETEHTION  AND  I 

Records  pertaining  to  Federal 
employees,  military  personnd.  and 
persons  furnishing  services  to  DCAA  on 
a  contract  basis  are  destroyed  i^ran 
separation  of  employees,  trans£er  of 
military  personnel  &om  DCAA,  and 
upon  terrainatioa  of  dw  contracts  for 
contractor  personnel  Records  pertaining 
to  applicants  are  destroyed  if  an 
appcHntment  to  DCAA  is  not  made. 

SYSTCM  MANAOeN(S)  AM)  AOORESa: 

Security  Officer.  Headqoarters, 
Defense  Contract  Audit  Agency. 
Cameron  Station,  Alexaniibia,  VA 
22304-6178. 

NomcATmi  pnoccoiMK 

Individuals  seeking  to  determine 
whether  information  abont  liienseivea 


is  contained  in  ais  veoora  ayslen 
should  addreaa  —iMaa  iaqairies  to  the 
Records  A  rJBiJBistelar.  Defawe 
Contract  Audit  Afleacy,  Cnmrnm 
Station,  Alexandria  VA  22304-ffil7a 
Telephone  (20^  274-14001 


ladividuals  wpVing  access  to  records 
about  themselves  canlained  in  this 
system  should  address  written  inquiries 
to  the  Records  Administrator,  Defense 
Contract  Audit  Agency.  Caaieraa 
Station.  Alexandria  VA  2230*-617a 

Wriiten  requests  for  information 
should  omtain  die  laD  name  of  the 
individual  current  address  and 
telephone  number  aad  current  business 
address. 

For  personal  visita.  the  individual 
should  be  able  to  pre^nde  some 
acceptable  results  of  investigations 
received  from  Federal  agencies  and 
recommendations  for  action  bcra 
appropriate  DCAA  Headquarters  staff 
elements.  I 

Acceptable  idenofication.  diat  is. 
driver's  license  or  employing  offices' 
identification  card.  Visits  are  limited  to 
those  offices  (Headquarters  and  6 
regional  offices)  listed  in  the  official 
mailing  addresses  pubhafhed  as  an 
appendix  to  DCAA's  compilation  of 
record  system  notioes. 


comcaTMSi 

The  Defense  Coimact  Aadh  A^ocy 
rules  for  accessmg  reoords  and  for 
contestieg  Gontento  and  ai^ieating  'mitia! 
DCAA  deteoainatiiBxs  by  the  individual 
concerned  aic  paUidied  in  DCAA 
IistmctioB  5410.10;  S2  CFR  part  2g0K  or 
may  be  obtained  bam  the  Recmds 
Administrator.  Deienfle  Contract  Aadit 
Agency.  Cameron  Station.  Alexandria. 
VA  22304-6178  or  tiie  system  manager. 

RECORD  80UBGC  CATCOOMES: 

Security  C^icra'  and  the  Director  erf 
Personnel  alHeadquarleES.  DCAA: 
Oiiefs  of  PeGBonad  Divisiooa.  Regional 
Security  Officers,  Chiefs  of  Field  Audit 
Offices  at  Ahe  DCAA  R^onal  Offices 
and  the  individual  >oonoemed 

POR  THE  SVSTEM: 

None. 
ROCAA 1«J 

System  aome: 

1S2JS  NotSication  (rf  Secvrity 
Determination,  {SOTR  S2905,  Deoember 
27. 1985). 

Changfie: 


Sfsten  hoaiiimc 

Delete  the  entire  entry  and  substitute 
"Primaiy  SyataB-RasioBal  Saearity 
Officea.  Disease  Contract  Aadit  Agency 
(DCAA)  S^ional  Office  and  Security 
CoDtrol  Officer  D^ease  Contract  Audit 
histitute  (DCAQ.  4075  Park  Avanie. 
Memphis.  TN  ^8111-7402.  Official 
mailiBg  addresses  are  pabljshad  as  «i 
appendix  to  fiCAA'a  coBviladtM  «! 
record  system  notices." 
•        •        •       •       • 

A  uthority  for  maintenance  of  the 
system: 

Delete  the  entire  entry  and  aidistilute 
"10  D.S.C  133;  50  U.S.C.  781;  and 
Executive  Orders  1045a  10865,  and 
12356." 


RDCAA  152,5 


152.5  Notification  of  Security 
Detenninatians. 

svsraiuiCA'noN: 

Primary  System-Regional  Secorrty 
Offices.  Defense  Contract  Audit  Agency 
(DCAA)  Reponal  Office  and  Seoaity 
Control  Offices,  Defense  CooftraCt  Aadtt 
Institute  (DCAI).  4075  Park  AvCTue, 
Memphis,  TN  38111-7492.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA'a  compilation  of 
record  system  notices. 


CATEOORIES  OF  INDIVIOUALS  COVERED  tU 
SYSTESE 

DCAA  personnel  and  applicants  for 
DCAA  employment  on  whom  specific 
security  <ft  aoitabiiity  action  must  be 
taken. 

CATEOORIES  OF  RECORDS  IN  THE  aVSmt 

Records  may  contain  a  summary  of 
pertinent  security  or  auitabifity 
information;  "die  results  of  security 
determinations  approved  by  die 
Director.  DCAA:  and  directed  or 
recommended  actions  to  be  taken  at 
DCAA  Respond  Office,  Field  Audit 
Office  or  DCAI  level. 

AUTHORITy  POR  lUUMTENANCE  OF  THE 


10  U.SXL  133: 50  U.SX:.  TBI;  and 
Executive  Orders  1045a  10865.  and 
12356 

PURP08E(S) 

To  penait  required  actions  of  a 
suitability  or  aecarity  natHfC  to  ba  taken 
by  appropriate  DCAA  offioak. 


The  DCAA  "IBaBtwK  Roi^ne  Utaes" 
that  appear  at  the  beginai^gaf  Ike 
agency's  compilation  of  record  system 
notices  apply  to  v^  reoorn  ayrtem. 


WTHBtVSTlM: 


Paper  veoovas  in  nR  losQerB. 


Faldeis  am  filed  by  onganizational 
eleawflt.  Umi  aipJiahBticaily  by  aaaM  off 
person  concerned 


Records  are  acoesaible  «nl|r  to 
authorized  perMonel  wrhe  are  prapedy 
clewed  and  tiaiacd  aad  wbe  nequire 
access  in  connection  with  their  official 
duties.  Records  are  stored  in  locked 
filing  cabinets  after  normal  business 
hours. 


RETENTION  AND  I 

Destmction  is  dueoted  mfividnafly  in 
each  case  upon  completion  of  find 
security  or  suitability  actions  or 
automatically  upon  nonappointmeatof 
applicants  or  separation  of  employees, 
whichever  is  earlier. 


SYtTEM  MANAQCR(S)  AND  i 

Security  Officer,  Headquarters. 
Defense  Contract  Audit  Agency. 
Cameron  Station.  Alexandria.  VA 
22304-6178. 

NOTIFICATION  MOCEDURe 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator.  Defense 
Contract  Audit  Agency,  OuBena 
Statioa,  Akxaadna,  VA  22304-617*. 
Telephone  <202j  £74-4400. 

RECORD  ACCnSFMOCEOUHE: 

Individu^  i»fl*Jf<*\fl  accaas  to  records 
about  themselves  contained  in  diis 
record  system  should  address  anittoB 
inquiries  to  Records  Administrator, 
Defense  Contract  Audit  Agency. 
Cameroa  .S^fftrt*^.  Alexandria.  V A 
22304-617a 

Written  reqaeats  far  iafarmation 
should  contain  die  full  name  of  the 
individaaL  oartaat  address  and 
telephone  number,  and  current  business 
address. 

Personal  vWto  ate  faatod  to  Ibose 
offices glmililiMi  Ins  aad OregJond 
offioail  fated  in  Ac  appendix  to  ^ 
agBicy%  coBipilatiea  of  nootd  system 
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notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  license  or  employing  office's 
identification  card. 


The  Defense  Ckmtract  Audit  Agency 
rules  for  accessing  record  and  for 
contesting  contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  firom  the  Records 
Administrator,  Defense  Contract  Audit 
Agency.  Cameron  Station.  Alexandria, 
VA  22304-6178  or  the  system  manager. 


Results  of  investigations  received 
from  Federal  agencies  and 
recommendations  for  action  from 
appropriate  DCAA  Headquarters  staff 
elements. 


)  FOR  THC  system: 

None. 
RDCAA1S2A 

152.6  Regional  and  DCAI  Security 
Qearance  Request  Files,  (50  FR  22887, 
May  29, 1985). 

Changes: 

Categories  of  records  in  the  system: 

Delete  in  line  four  the  words  "changes 
of  sensitivity  of  fyosiUons"  and 
substitute  "appointments  to  sensitive 
positions". 

ROCAA  152J 


152.6  Regional  and  DCAI  Security 
Clearance  Request  Files. 

svsim  location: 

Primary  System-Security  Officers  of 
Defense  Contract  Audit  Agency  (DCAA) 
Regional  Offices  and  Security  Control 
Officers,  Defense  Contract  Audit 
Institute  (DCAI).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  record  system 
notices. 

Decentralized  Segment-Security 
Officer,  Headquarters,  Defense  Contract 
Audit  Agency,  Cameron  Station, 
Alexandria.  VA  22304-617& 

canooMCS  op  moivknials  covcrrd  bv  the 


All  applicants  for  employment  with 
DCAA;  all  DCAA  employees;  all 
military  personnel  assigned,  detailed,  or 
attached  to  DCAA:  all  persons  hired  on 
a  contractural  basis  by,  or  serving  in  an 


advisory  capacity  to  DCAA.  who  require 
access  to  classified  information. 


CATSQonn  OP  Rsconos  M  THs  svsmr 

Files  contain  personnel  security  data 
forms  submitted  by  employees  and 
applicants  required  in  the  processing  of 
security  investigations:  requests  for 
various  types  of  security  clearance 
actions;  and  requests  for  and  approvals/ 
disapprovals  of  appointments  to 
sensitive  positions. 

AUTHOMTY  PON  MAINTCNANCt  OP  THC 


10  U.S.C.  133;  50  U.S.C.  781;  Executive 
Orders  10450, 10885,  and  12356;  and  DoD 
Directive  5105.36  which  is  published  in 
32  CFR  part  357. 

PUivosc(s): 

To  prepare  necessary  paperwork  and 
documentation  upon  which  to  base 
requests  to  Headquarters,  DCAA  for 
appointments  to  sensitive  positions,  and 
for  security  clearance  and  to  retain 
support  documents  pending  approval  of 
appointment  and/or  granting  clearance. 

ROUTMlllSeS  OP  RECONDS  MAINTAINCO  IN 
THE  SYSTEM,  WCUIONIO  CATEOORMES  OP 
USERS  AND  TME  PURPOSES  OP  SUCH  uses: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  this  record  system. 

POUOES  AND  PRACTICES  POR  STORINO, 
RETRKVNM,  ACCESSMM,  RETANMNG,  AND 
DISPOSMa  OP  RECORDS  SI  THE  system: 

STORAOS: 

Paper  records  in  file  folders. 

RETRIEVABIUTY: 

Filed  alphabetically  by  last  name  of 
indiviudal  concerned. 

SAPEOUAROS: 

Records  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  review,  process,  and  type 
necessary  documents.  Records  are 
stored  in  locked  filing  cabinets  after 
normal  business  hours  and  are  stored  in 
locked  rooms  and  buildings  after  normal 
business  hours. 

RETENTION  AND  disposal: 

These  are  transitory  files  at  DCAA 
Regional  Offices  and  DCAI  level  and  are 
maintained  only  during  processing  and 
pending  final  action  on  requests.  Upon 
receipt  of  final  action  taken  on  request, 
files  are  destroyed. 

Segments  of  the  system  held  by  the 
Security  Officer,  DCAA  are  destroyed 
upon  separation  of  the  employee  or  after 
nonappointment  of  an  applicant 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

Regional  Security  Officers,  DCAA  and 
Security  Control  Officers,  Defense 
Contract  Audit  Institute.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  agency's  compilation  o^  record 
system  notices. 

NOTIPKATMN  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  rocord  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency.  Cameron 
Station,  Alexandria,  VA  22304-6178. 
Telephone  (202)  274-4400. 

record  ACCESS  procedure: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-617a 

The  request  should  contain  the  full 
name  of  die  individual  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offices  (Headquarters 
and  6  Regional  Offices)  listed  in 
DCAA's  official  mailing  addresses 
published  as  an  appendix  to  DCAA's 
compilation  of  record  system  notices.  In 
personal  visits,  the  individual  should  be 
able  to  provide  acceptable 
identification,  that  is,  driver's  license  or 
employing  offices'  identification  card. 

CONTESTINO  record  procedures: 

The  Defense  Contract  Audit  Agency 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
DCAA  determinations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  from  the  system 
manager. 

record  source  categories: 

Chiefs  of  Personnel  Divisions  and 
Regional  Security  Officers  at  the  DCAA 
Regional  Offices,  Chiefs  of  DCAA  field 
audit  offices,  and  the  Manager,  Defense 
Contract  Audit  Institute  and  the 
individual  concerned. 

EXEMPTKNIS  claimed  POR  THE  SYSTEM: 

None. 
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RECAA  152.7 

System  name: 
152.7 

Changes: 


IseFB 


Categories  cf  records  m  the  system: 

Delete  A«  words  "as  weU  aa  the  Field 
Audit  Offices,  Field  Detachment  and 

DCAI,". 
•       •       • 

ROCAA  152.7 


152.7  Cfearanoe  Ceitificatkn. 

LTIo4| 


Primary  System-Regional  Security 
Officers  at  Defense  Contract  Audit 
Agency  (DCAA)  Regional  Offices; 
Security  Conliol  Officers  at  DCAA  Field 
Audit  Offices:  Field  Detachment  and 
Dafense  Coirtiect  Aadit  Institate  (DCAI). 

Decentralized  SegmealB-Secerity 
Officer  «id  DkeOter  of  Personnel  at 
Headqnarters,  DCAA  and  Ctuefs  of 
Personnel  Divisions  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  record  system  notioes. 

CATEGORIES  OP  WRtRflOMALS  COVERED  BY  THE 


.person 


All  DCAA  pettonnel  who  require 
access  to  classified  information. 


CATEGORIES  OP  RBOORDS  M  THE  SYSTEM: 

Files  coBtatB  brterim  asad  final 
security  clearance  certificates  attesting 
to  type  of  investigation  conducted  and 
degree  of  access  to  ciaasified 
information  whk^  is  authorized  copies. 
of  seciHity  adcnowledgeroent 
certificates  and  epedal  access  briefing 
statements  executed  by  individuals 
upon  being  granted  security  clearances 
or  access  to  special  access  information. 

OF  THE 


ROUTSaSHSOPI 


tttMan 


SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781:  Executive 
Orders  10450, 10865,  and  Execntive 
Order  12385,  National  Security 
InformatioR:  and  DiA  Directive  5105.36 
winch  is  pubbM  in  32  Oil  part  357. 

PURPOSE(S):         1 1 

To  maintain  a  record  of  the  security 
clearance  status  of  all  DCAA  personnel 
«8  well  as  oertftcation  of  briefings  Cor 
aooesB  to  classified  rafonnation  and 
special  access  wforHaatian. 

To  poD  conAmctors  to  fanusk  notice 
of  security  clearance  and  access 
authorization  of  DCAA  employees. 


THE  SYSTEM,  ■ICU—IS  CM 


lOP  SUCH  USES: 

The  DCAA  "Blanket  Routine  UbbbT 
that  appeal  ai  vie  oe^BBlBg  ef  tne 
agency's  conpfletioR  of  teoord  syskeni 
notices  apply  to  ttusTeoordsysten. 


W  THE  SYSTEM: 


Paperieoords  in  ffle  folders. 

RETRIEVABIUTY: 

Retrieved  by  last  name  of  individual 
concerned. 


Records  are  stored  in  locked  filing 
cabinets  after  normal  business  hours 
and  stored  in  lodced  rooms  or  biddings. 
Records  me  aocessiUe  only  to  fhoee 
authoriaed  personnel  required  to  act 
upon  a  request  for  access  to  dassified 
defense  iniformation. 

RETENnOH  AMD  OlSPQBMf 

Files  pertaining  to  Federd  employees, 
military  persoimd,  cmd  penom 
furaisUng  services  to  DCAA  on  « 
contract  bams  are  destaoyed  epon 
separation  or  transfR'  ^f  enqtbyees  or 
military  peraomel  and  span  luuHiation 
of  conti*actor  personnel. 

Files  of  individuals  transferring  within 
DCAA  are  transferred  to  security 
control  office  of  gaimng  element  for 
maintKiance. 


SYSTEM  «MB«BCH<S) ' 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency, 
Cameron  Station.  Alexandria,  VA 
22304^6178  and  Regional  Security 
Officers  in  DCAA  Regional  Offices. 
Official  mailing  adtb-esses  are  pidiUsbed 
as  an  appendix  to  DCAA's  compilation 
of  record  system  notices. 

NOimCATlOH  PaOOEDURE: 

Individuals  seeking  to  detenoine 
wiiether  infonnatiaB  about  themselves 
is  contained  m  this  itcaid  systen 
shoald  address  written  inquiries  to  tbe 
Records  Admmistrator,  Defense 
CoBtract  Audit  Agency.  Cameron 
Station.  Alexandria,  VA  223CIS-6V76. 
Telephone  (202)  274-4400. 


i  ACCESS  1 

Indi%iduai8  seeking  access  to  reoords 
about  themselves  coctzuned  in  this 
record  system  sfaoold  address  written 
inquiries  to  the  Reoords  Adaiinistrator, 
Ddfense  Contract  Audit  Agency. 
Cameraa  Station.  Aiexantkia.  VA 
22304-617*. 

The  leqpust  sfandd  oontain  die  &il 
aasie  of  die  iodividaal,  cmre^  address 


and  telephone  number,  andi 
busines  address. 

Personal  visits  may  be  madebtit  an 
limited  to  fliuse  offices  (ileaaquaiteis 
and  6  Regional  Offices)  listed  la 
DCAA's  nffiriwl  maiUng  addsesses 
pubiiabed  as  an  appendix  to  IXIAA's 
compilation  of  Tecord  system  aofices.  In 
personal  visits,  the  Individual  should  be 
able  to  provide  acceptable 
ktentificatiaa,  that  is,  driver's  J 
employing  offices'  identification  ( 


The  Defense  Gontzact  Audit  J 
rales  for  aooassint  noords  and  for 

contesting  cootants  and  appaaliBB  iailial 
DCAA  delBEBiBatiaiM  by  dw  individnd 
concerned  are  published  in  DCAA 
Instiiiction  5410.10;  32  CFR  part  290a:  or 
may  be  obtained  from  oie  system 
manager. 

RECORD  SOMRGE  CSSaaORMS: 

Chiefs  of  ^srsonnel  Divisions  and 
Regional  SeoBiity  Officers  al  *e  DCAA 
Regional  OfBoss;  CfaiefB  «f  DCAA  fiald 
awfit  offices;  dw  ayfaaageE,  Defease 

Contract  Aadit  iasttate  and  &e 
individual 


None. 
RDCAA1SZ.X7 

System  name: 

1S2.17  SeovMy  SUtus  Aiaaler  List.  {SO 
FR  22885.  May  29, 1985). 

Changes: 

System  location: 

Delete  the  eotive  entry  and  anbstitste 
"Security  Offioet,  HeadqaafSein, 
Defense  GoDtrect  Audit  Agency 
(DCAA).  CaneeoB  Statkm.  Alexandria. 
VA  2230^-«17t.'' 

Authority  for  maintenance  of  ffte 
sysisac 

Delete  the  entire  entiy  and  sutntitnte 
"50  U.S.C.  781  and  Executive  Orders 
10450, 10865, 12036.  and  12005." 

Record  source  txtt^gca-ies: 

Delete  the  entire  ertry  and  substitute 
"Security  Offioec  Headquaitecs.  DCAA: 
Director  of  i^ersoaad.  Headquartera, 
DCAA:  Cloefe  of  Bersonnel  Diviaiaas. 
DCAA  regional  offices;  Regional 
Secxirity  Officers,  DCAA  Regional 
Offices;  Chiefs  of  DCAA  FieW  Audit 
Offices;  Manager,  DCAI;  the  individual 
CCTy^""*'^  aad  reports  of  investigation 
conducted  by  Fedecd  investigative 
agencies." 
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RDCAA  1S2.17 


152.17  Security  Status  Master  List 

SVSliM  LOCATMMC 

Security  OfBce,  Headquarters, 
Defense  Contact  Audit  Agency  (DCAA), 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

CAnaOMU  OP  MOIVBUALS  COVERED  BY  IMl 


All  applicants  for  employment  with 
DCAA;  dl  military  personnel  assigned, 
detailed  or  attached  to  DCAA:  all 
persons  hired  on  a  contractual  basis  by, 
or  serving  in  an  advisory  capacity  to, 
DCAA  wHho  require  access  to  classified 
information. 


CATEOOMES  OT  NBCONOe  M  THE  SYSTEM: 

Record  contains  type  of  investigation, 
date  completed,  file  number,  agency 
which  conducted  investigation, 
investigation,  security  clearance  data 
information,  name,  Social  Security 
Number,  date  and  place  of  birth, 
organizational  assignment,  dates  interim 
and  final  clearance  issued,  position 
sensitivity  and  related  data. 

iUmtOMTV  FOR  MiUNTENANCE  OF  THE 


10  U.S.C  133;  50  US..C  781;  Executive 
Orders  10450, 10865.  and  Executive 
Order  12356,  National  Security 
Information;  and  DoD  Directive  5105.36 
which  is  published  in  32  CFR  part  357. 

nflVOSE(s): 

To  maintain  a  ready  reference  of 
security  clearances  on  DCAA  personnel, 
to  include  investigative  data  and 
position  sensitivity. 

To  provide  security  clearance  data  to 
DoD  contractors  and  other  Federal 
agencies  on  DCAA  employees  assigned 
to  or  visiting  a  contractor  facility  or 
visiting  or  applying  for  employment  with 
another  Federal  agency. 

ROVTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  MKUMNNa  CATEOORKS  OF 
USOn  AMD  THE  FtNVOSSS  OF  SUCH  uses: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  this  record  system. 


I  AND  FRACnCES  FOR  STORma. 
REIRMVSW.  ACCESSMM,  RETAMima,  AND 
D«S>OSfnWO  OF  RKOROS  SI  THE  SYSTEM: 

storaoe: 
Stored  in  a  card  file. 

RETRKVAaaJTY: 

Cards  are  filed  alphabetically  by  last 
name  of  individual  concerned  for  all 
DCAA  regional  personnel.  Separate  file 
maintained  alphabetically  by  last  name 


of  individual  concerned  for  DCAA 
Headquarters  elements. 


Cards  are  accessible  only  to  those 
audiorized  personnel  required  to 
prepare,  process,  and  type  necessary 
dociunents;  and  answer  authorized 
inquiries  for  information  contained 
therein.  Cards  are  stored  in  locked  filing 
cabinets  after  normal  business  hours 
and  are  stored  in  a  locked  room  and 
building  which  is  protected  by  a  guard 
force  system  after  normal  business 
hours. 

RETEWnOW  AMD  DtSFOSAU 

These  cards  are  destroyed  two  years 
after  an  individual  is  separated  from  the 
Agency. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters. 
DCAA,  Cameron  Station.  Alexandria. 
VA  22304-6178. 

NOTIFICATION  FROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency.  Cameron 
Station.  Alexandria,  VA  22304-6178. 
Telephone  (202)  274-4400. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station.  Alexandria.  VA 
22304-617a 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  and  current  business 
address. 

Personal  visits  are  limited,  to  those 
offices  (Headquarters  and  6  regional 
offices)  listed  in  the  appendix  to  the 
agency's  compilation  of  record  system 
notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  Ucense  or  employing  office's 
identification  card. 

COHTESTINQ  RECORD  PROCEDURES: 

The  Defense  Contract  Audit  Agency 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  intiial 
agency  determinations  by  die  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a:  or 
may  be  obtained  firom  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  Cameron  Station.  Alexandria. 
VA  22304-6178  or  the  system  manager. 


Security  Officer,  Headquarters, 
DCAA;  Director  of  Personnel 
Headquarters,  DCAA;  Chiefs  of 
Personnel  Divisions,  DCAA  regional 
offices:  Regional  Security  Officers, 
DCAA  Re^onal  Offices;  Chiefs  of 
DCAA  Field  Audit  Offices:  Manager, 
DCAI;  the  individual  concerned;  and 
reports  of  investigation  conducted  by 
Federal  investigative  agencies. 

EXEPnONS  CLAIMED  FOR  THE  system: 

None. 
RDCAA  152.22 

System  name: 

152.22  Classified  Information 
Nondisclosiu«  Agreement  (NdA),  (50  FR 
50339,  December  10, 1985). 

Changes: 

»        *        *        *        * 

Categories  of  records  in  the  system: 

Delete  the  entire  entry  and  substitute 
with  "File  contains  originals  of  SF 189 
and  SF  312,  Classified  Information 
Nondisclosure  Agreements  signed  by 
DCAA  employees." 

Purpose(s): 

Insert  in  the  first  line  after  "SFs  189" 
the  words  "and  SFs  312". 
*        •        •        •        * 

RDCAA  152.22 
SYSTEM  name: 

152.22  Classified  Information 
Nondisclosure  Agreement  (NdA). 

SYSTEM  location: 

Agency  Security  Officer. 
Headquarters,  Defense  Contract  Audit 
Agency  (DCAA),  Cameron  Station, 
Alexandria,  VA  22304-«178. 

cateoories  of  individuals  covered  by  the 
system: 

All  employees  of  DCAA  assigned  to 
sensitive  positions  who  are  auti^orized 
access  to  classified  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  originals  of  SF  189  and 
SF  312,  Classified  Information 
Nondisclosure  Agreements  signed  by 
DCAA  employees. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781;  Executive 
Orders  10450. 10865. 12036, 12065  and 
Executive  Order  12356.  National 
Security  Information;  and  DoD  Directive 
5105.36  which  is  published  in  32  CFR 
part  357. 


PURPOSCfS): 

To  maintain  a  record  of  signed 
Standard  Forms  812  and  189  which  are 
used  as  a  condition  precedent  to 
authorizing  individuals  access  to 
classified  information.  The  use  of  the 
form  will  enhance  the  protection  of 
national  security  information  and/or 
will  reduce  the  costs  associated  with  its 
protection.         11 

ROUTINE  USES  OP  MCOROS  HANfTAMEO  SI 
THE  SYSTEM,  WCLUP10  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORMia, 
RETRIEVINO.  ACCESStNO,  RETAINMiO,  AND 
DtSPOSNM  OF  RECORDS  HI  THE  SYSTEKC 

STORAOE:  '  ' 

Paper  records  in  file  folders. 

retrievabnjty: 

Alphabetically  by  surname  of 
individual. 


SAFEOUAROS: 

Records  are  stored  in  locked  filing 
cabinets  after  normal  business  hours. 
Records  are  accessible  only  by 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connection  with  their  official 
duties. 

retention  AND  disposal: 

Records  are  retained  for  50  years  &t>m 
date  of  signature  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Agency  Security  Officer, 
Headquarters,  Defense  Contract  Audit 
Agency,  Cameron  Station.  Alexandria, 
VA  22304-6178. 

NOTIFICATION  PfMCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexandria.  VA  22304-617& 
Telephone  (202)  274-4400. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  ^e  Records  Administrator. 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria.  VA 
22304-617& 

llie  request  should  contain  the  full 
name  of  die  individual,  current  address 
and  telephone  number,  and  current 
business  address. 


Personal  visits  may  be  made  bat  are 
limited  to  those  offices  (Headquarters 
and  6  Regional  Offices)  listed  in 
DCAA's  official  mailing  addresses 
published  as  an  appendix  to  DCAA's 
compilation  of  record  system  notices.  In 
personal  visits,  die  individual  should  be 
able  to  provide  acceptable 
identification,  that  is,  driver's  license  or 
employing  offices'  identification  card. 


dependents  travel  bills  of  lading, 
vouchers,  contracts,  and  any  other 
documents  pertinent  to  the  individual's 
official  travel 


The  Defense  Contract  Audit  Agency 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
DCAA  determinations  by  the  individual 
concerned  are  published  in  DCAA 
Insbuction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORIES: 

Agency  Security  Officer. 
Headquarters,  DCAA  and  the 
individual 


None. 
RDCAA  160.5 

System  name: 

160.5  Travel  Orders.  (51  FR  18018. 
May  16. 1986). 

Changes: 

*  •       •       •       • 

System  managerfs)  and  address: 

Delete  in  the  first  line  the  words 
"Chief.  Field  Administrative  Support 
Office"  and  substitute  "Assistant 
Director,  Resources". 

*  *       •        •        • 

RDCAA  leOS 

SYSTSMNAME: 
160.5  Travel  Orders. 

SYSTEM  location: 

Headquarters.  Defense  Contract  Audit 
Agency  (DCAA),  Cameron  Station. 
Alexandria.  VA  22304-6178;  DCAA 
Regional  Offices;  and  field  audit  offices, 
whose  addresses  may  be  obtained  from 
their  cognizant  regional  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
record  system  notices. 

cateoorks  of  moividuals  covered  by  the 
system: 

Any  DCAA  employee  who  performs 
official  travel 

CATEOORKS  OF  records  Bl  the  system: 

File  contains  individual's  orders 
directing  or  authorizing  official  travel  to 
include  approval  for  transportation  of 
automobiles,  documents  relating  to 


BEST  COPY  AVAILABLE 


opine 


10  U.S.C.  133  and  DoD  Directive 
5105.36  which  is  published  in  32  CFR 
part  357. 

PURPOSE(S): 

To  doc\mient  all  entidements. 
authorizations,  and  paperwork 
associated  widi  an  employee's  official 
travel 


routnkusesop 


CA- 


OPSUCN 


The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  this  record  system 


OP 


BITNBSVSmt 


storaoe: 

Paper  records  in  file  folders. 

retrkvabiuty: 

By  fiscal  year  and  alphabetically  by 
surname.  May  be  filed  in  numerical 
sequence  by  travel  order  mmiber. 

safeouards: 

Under  control  of  office  staff  during 
duty  hours.  Building  and/or  office 
locked  and/or  guaided  during  nonduty 
hours. 

RETENTNM  AND  disposal: 

Records  are  destroyed  after  4  years. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Director,  Resources, 
Headquarters.  Defense  Contract  Audit 
Agency,  Cameron  Station,  Alexandria, 
VA  22304-6178;  Regional  Directors. 
DCAA;  and  Chiefs  of  Field  Audit 
Offices,  whose  addresses  may  be 
obtained  from  their  cognizant  regional 
office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 


NOTIFICATION  I 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexandria.  VA  22304-6178. 
Telephone  (202)  274-4400. 


Reghier  /  Vol  55>  Na  174  /  PHday.  September  7.  1990  /  WotJces 


Federal  RegMw  /  Voi-  55.  No.  174  /  Friday.  September  7.  1990  /  Notlcei 


Indrridaab  Mddng  access  to  recorch 
about  th(!iU8(Sives  cuntainea  in  this 
record  system  should  address  written 
inquiries  to  tlie  Records  Administrator. 
Defense  Conbact  Aacfit  Agency. 
Cameron  Station.  Alexanctira,  VA 
22304-617& 

TMl  RCQUIST  SNOUIS  CONTAIN  TMC  VUU. 
E  or  TMl  MMVRMIAL,  CWWENT 
,ANO 


The  Defense  Contract  Aocfit  Agency 
(DCAA)  rules  far  accessing  reowda  and 
for  contesting  contents  and  appealing 
initial  DCAA  delenynatioRS  bf  the 
indivkhttl  concerned  are  poblinied  in 
DCAA  Instroction  5410.10;  32  CPR  part 
290a:  or  may  be  obtained  firom  the 
system  manager. 


ECATEOOnCS: 

Administrative  offices;  personnel 
offices;  servicing  payroB  offices; 
employee. 

EXBvnoNS  CLAiMED  Fon  TNK  svtme 
None. 

RDCAASMLS 

System  name: 

240.2  Statements  of  Em{^yment  and 
Financial  Interest,  (50  FR  22888.  May  29. 
1985). 

Changes: 


Categories  of  indrvidaals  covered  by  the 
system: 

Delete  in  the  second  line  tiie  norabers 
•11222**  Old  s^tstitnte  *n2874". 

Authority  fdf  Biantteiiance  of  the 
systeoL 

Delete  in  the  first  line  the  words 
"11222  dated  May  8»  1966"  and 
substitute  **12674  dated  April  12, 1980^*. 

Purpose(s): 

Delete  the  namfaer  '11222"  in  the  first 
line  and  subatitote  "12874''. 


Financial  Interest 


Office  of  Conned,  Headquarters, 
Defense  Contract  Amfit  Agency 
(DCAA);  Sopenrisors  of  aB  DCAA 
auditor  employees.  GS-13  and  above. 
Official  mailing  addresses  are  puUisfaed 
as  an  appendix  to  the  agency's 
compilation  of  record  system  notices. 


CA- 


or 


•VTMK 


Personnel  in  grades  GS/GM-13  and 
above  who  occupy  positions  covered  by 
Executive  Cbder  12074  and  Section  201 
of  the  Ethics  in  Government  Act  of  1978. 

CATsaoMES  OF  aecoNos  M  TME  svsme 
Department  (rf  Defense  Fonns  1555 
and  1555-1  and  Standard  Form  27& 

AUTHoerrv  for  maintinance  of  the 


10  U.S.C.  133;  Executive  Order  12674; 
and  Section  201  tA  the  Ethica  in 
Government  Act  of  197& 


To  comply  with  the  requirements  (rf 
Executive  Order  12674  and  Section  201 
of  the  Ethics  in  Government  Act  of  1978 
that  designated  employees  file  such 
statements. 

NOUTINE  uses  OP  RKOHOS  MAMrAiNS»  m 
TNI  SYSTEM,  WCLUDMIO  CATEOOmES  OF 
USERS  AND  THE  FMWOSES  OF  SUCH  uses: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  tins  record  system. 


RETmEVINa,  ACCESSme  SETS 
mSFOSINQ  OF  RECONDS  M  THE  system: 

storaoe: 
Paper  records  in  file  folders. 

RETRIEVASaiTV: 

Alphabetically  by  last  name  of 
employee. 


Stored  in  locked  tmnbler  safe  during 
nondoty  hours;  only  the  staS  of  the 
DCAA  Counsel  is  permitted  access 
during  duty  hours. 


Records  are  destroyed  two  years  after 
termination  of  employntent  with  DCAA 
or  up<Ki  transfer  or  separation  of  the 
employee. 


Counsel.  Headquarters,  Defense 
Contract  Audit  Agency.  Camp.ron 
Station.  Alexandria.  VA  22304-6178. 


bufivideds  seddng  to  deteuniue 
whether  Mamiation  abeol  themselves 


is  contained  in  this  record  system 
should  address  written  inquiries  to  die 
Records  Administrator,  Ddiense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria.  VA  2230l-8178i 
Telephone  120Z)  274-440a 


Requests  from  indtvidnals  riioaldbe 

addressed  to  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station.  Alexandria.  VA 
22304-6178.  Telephone  (202)  274-4400 

WrittKi  requests  for  information 
should  contain  the  full  name  of  the 
individual,  corrent  address  and 
telephone  number.  Visits  are  limited  to 
the  Office  of  Cotmsel.  Building  4.  Room 
4A175.  Cameron  Station.  Alenndoa, 
VA22304-617a 

For  personal  visits,  the  individnal 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license  or  employment 
identification  card. 

CONTESTINQ  RECORD  FROCEDUMES: 

The  Defense  Contract  Audit  Agency 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
DCAA  determinations  by  the 
individuals  concerned  are  poMiriied  in 
DCAA  instruction  541O10;  32  CFR  peri 
290a;  or  may  be  obtained  from  tfte 
system  manager. 

RECORD  SOURCE  CATSOORIES: 

Employee. 

None. 
RDCAA240J 

System  name: 

240.3  Legal  Opinions.  (50  FR  2288a 
May  29, 1985). 

Changes: 

•        •        •        •        • 

System  locations: 

Delete  tfie  entire  entry  and  substitute 
"Office  of  Counsel  Heedqoarters, 
Defense  Contact  Audit  Agency  (DCAA), 
Cameron  Station,  Alexandria,  VA 
22304-6178." 

RDCAA240.S 


240.3  Legal  Opimrais. 

SYSTEM  LOCATMHS: 


Office  of  Counsel,  Headqoarters, 
Defeaae  Contact  Audit  Agency  (DCAA), 
Cameron  Station,  Alexandria.  VA 
22304.0178. 


CATSOORIES  OF  anrnOUAtSCOVERB  BY  THE       retrkvabnjty: 


Any  DCAA  employee  who  files  a 
complaint,  with  regard  to  personnel 
problems,  that  requires  a  legal  opinion 
for  resolution. 


CATEOORKSOF 


Nl  THE  system: 


Fraud  files  contain  interoffice 
memorandums,  citations  used  in ' 
determining  legal  opinion,  in  some  cases 
copies  of  investigations  (FBI),  copies  of 
Agency  determinations. 

EEO  files  contain  initial  appeal, 
copies  of  interoffice  memorandums, 
testimony  at  EEO  hearings,  copy  of 
Agency  determinations.  Citations  used 
in  determining  legal  opinions. 

Grievance  files  contain 
correspondence  relating  to  DCAA 
employees  filing  grievances  regarding 
leave,  removals,  resignations, 
suspensions,  disciplinary  actions,  travel, 
citations  used  in  determining  legal 
opinioa  Agency  determinations. 

MSPB  Appeal  files  contain  interoffice 
memorandums,  citations  used  in 
determining  the  legal  position, 
statements  of  witnesses,  pleadings  and 
MSPB  decisions. 

Award  files  contain  correspondence 
relating  to  DCAA  employee  awards, 
suggestion  evaluations,  citations  used 
for  legal  determinations.  Agency 
determination. 

Security  Violation  files  contain 
interoffice  correqiondence  relating  to 
DCAA  employee  seciuity  violations, 
citations  used  in  determinations.  Agency 
determination,    i  j 

authormr  for  maintenance  of  the 
system: 

10  U.S.C.  133:  S  U.S.C.  chapters  43. 51. 
and  75  and  the  Qvil  Service  Reform  Act 
of  1978. 


PURPOSE(S): 

To  maintain  a  historical  reference  for 
matters  of  legal  precedence  within 
DCAA  to  ensure  consistency  of  action 
and  the  legal  sufficiency  of  personnel 
actions. 

routine  uses  of  rkords  mahitained  m 
the  system,  mcunnq  catcqories  of 
users  and  the  furfoses  of  such '«es: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
Agency's  compilation  of  record  system 
notices  apply  to  this  record  system. 

FOUCKS  AND  FRACnCES  FOR  STORNM, 


DWFOSmO  OP  RECORDS  M  THE  system: 

storaoe: 
Paper  records  in  file  folders. 


Primary  filing  system  is  by  subject; 
within  subjects,  files  are  alphabetical  by 
subject,  corporation,  name  of  individual. 


Under  staff  supervision  during  duty 
hours;  security  guards  are  provided 
during  nonduty  hours. 


These  files  are  for  permanent 
retention.  They  are  retained  in  active 
files  for  five  years  and  retired  to 
Washington  National  Records  Center. 


SYSTEM  MANAOER(S)  AND  i 

Counsel.  Headquarters.  Defense 
Contract  Audit  Agency.  Cameron 
Station,  Alexandria.  VA  22304-617& 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator.  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexandria.  VA  22304-617a 
Telephone  (202)  274-4400. 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  Records  Administrator. 
Defense  Contract  Audit  Agency. 
Cameron  Station.  Alexandria.  VA 
22304-ei7a 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  nimiber. 

Personal  visits  are  limited  to  those 
offices  (Headquarters  and  6  regional 
offices)  listed  in  the  appendix  to  the 
agency's  compilation  of  record  system 
notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  license  or  employing  office's 
identification  card  and  give  some  verbal 
information  that  could  be  verified  with 
"case"  folder. 


CONTESTINQ  RECORD  I 

The  Defense  Contract  Audit  Agency 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  from  the  Records 
Administrator.  Defense  Contract  Audit 
Agency,  Cameron  Station.  Alexandria. 
VA  22304-6178  or  the  system  manager. 


Correspondence  from  individual's 
supervisor,  DCAA  employees,  former 


employers,  between  DCAA  staff 
members,  and  between  DCAA  and  odier 
Federal  agencies. 


None. 
RDCAA  248,5 

System  name: 

'  240 Ji  Standards  of  Conduct,  Conflict 
of  Interest.  (50  FR  22890  May  2a  1985). 

Changes 


Authority  for  maintenance  of  the 
system: 

Delete  '11222  dated  May  6. 1965"  and 
substitute  12674  dated  April  12. 198r . 


RDCAA24aS 
SYSTEM  NAMK 

240.5  Standards  of  Conduct,  Conflict 
of  Interest 

SYSTEM  location: 

Office  of  Counsel  Headquarters, 
Defense  Contract  Audit  Agency 
(DCAA),  Cameron  Station,  Alexandria. 
VA  22304-617a 

CATEOORIES  OF  NBIVKNIALS  COVBIEO  BY  THE 
SYSTEM: 

Any  DCAA  employee  who  has 
accepted  gratuities  from  contractors  or 
who  has  business,  professional  or 
financial  interests  that  would  indicate  a 
conflict  between  their  private  interests 
and  those  related  to  their  duties  and 
responsibilities  as  DCAA  personnel 
Any  DCAA  employee  who  is  a  member 
or  officer  of  an  organization  that  is 
incompatible  with  their  official 
government  position,  using  public  office 
for  private  gain,  or  affecting  adversely 
the  confidence  of  the  public  in  the 
integrity  of  the  Government 

CATEOORIES  OF  RECORDS  m  THE  SYSTEM: 

Office  of  Counsel-Files  contain 
documents  and  background  material  cm 
any  apparent  conflict  of  interest  or 
acceptance  of  gratuities  by  DCAA 
personnel  Correspondence  may  involve 
interoffice  memorandums, 
correspondence  between  former  DCAA 
employees  and  Headqiiarters  staff 
members,  citations  used  in  legal 
determinations  and  Agency 
determinations. 

AUnMNOTY  FOR  MAMTMANCS  OP  THE 


10  U.S.C  133. 


/  VoL  55,  No.  174  /  Friday,  September  7.  M80  /  Notices 


TepravkfeaUMaricali 

of  cases  that  an  of  preccdMliai  vstne  to 

ensure  equality  of  treataient  ol 
indiviuiials  ib  Ifte  cBdBHStances. 


lOPMICMI 

The  DCAA  "Blanket  Routiiie  Usee* 
that  app—  at  ^  hwgjnnmg  ot  the 
agency's  caaaiiflatMMi  ti  lecwd  atystem 
notices  apply  to  this  record  system. 

AND  Mucncn  ran  iTOMMa, 


tTOIUOC: 

Paper  records  in  file  folders. 


Primary  filing  system  is  by  sobject, 
within  subject  files  are  alphabetical  by 
subject,  coiporation,  name  of  imfividaaL 


Under  staff  siqierattOB  daring  duty 
hours;  buildings  have  security  gaaide 
during  nonduty  hours. 


MTBfnOM  AMD  I 

These  files  are  for  pennanoit 
retentiriHt.  Tliay  are  retained  in  active 
files  for  five  years  and  dien  retired  to 
Washington  National  Reomis  Center. 

Counsel  Headquarters,  Defense 
Contract  A«^  Ageticy,  Cameroo 
StatioB,  Aksiaadria.  VA  2230l-«17& 


NormcAi 

lodividuia  aeckiag  to  d^ennme 
whetber  inlanMtiaD  aboni  thenaelvcs 
is  contained  ia  tfiis  reeoid  qrstem 
should  address  written  taqiiiries  to  the 
Records  Adminielratnr,  Defense 
Contract  Andit  Agenqr.  CaMeroa 
StatiflB.  Alexandria,  VA  22304-dl7& 
Telephone  (2021 274-MQO. 

Individuals  seeking  access  to  records 
about  themselves  containfd  in  thia 
record  system  should  address  written 
inquires  to  tte Records  Administiatot, 
Defense  Contract  AonK  Ageneyt 
Cameron  Stetkm,  Mexaa^ia,  VA 
22304-ei7«. 

Hie  reqnest  ritoeld  coDlaiB  tf>e  hB 
name  of  the  fatdividnd.  entreat  adAesa 
and  trieirfwe  iwhef . 

Personal  viails  B^y  be  made  to  *e 
above  addkeaiL  li  penosnl  viatta,  die 
individual  shoaid  be  able  to  provide 
acceptable  identification.  dMi  ft, 
driver's  license  w  employing  offices' 
identification  card,  and  give  some 
verbal  information  that  can  be  verified 
with  'case'  folder. 


The  Defense  GoBlract  AadR  Agency 
(DCAA)  rtdee  for  accessing  records  Mid 
for  cooteeting  contents  and  appealing 
initial  DCAA  determinations  Iqr  the 
individual  concerned  are  published  in 
DCAAbutniction  SOaiOt  32  CPR  part 
290a;  or  may  be  obtained  from  the 
system  manager. 


MNincccA- 

Cocrespondcnce  from  ind^vidoaTs 
supervisor.  DCAA  employees,  former 
employees,  between  DCAA  staff 
members,  and  between  DCAA  and  other 
Federal  agencies. 


None. 
ROCAAS58J 

System  name: 

358.3  Grievance  Md  Appeal  Flies,  (50 
FR228B3.  May  2111985). 

Changes: 


Routine  uses  of  records  mamtainedin 
the  system,  inctodms  categories  of  uaen 
and  theparpotee  o/sucA  uses: 

Delete  in  the  second  line  the  word 
"of  and  substitute  "or". 


ROCAA  398.9 


35&3  Grievance  and  Appeal  Files. 

svrrcM  location: 

Grievant's  servicing  penonnel  oiBst  is 
Headqiiarten  or  Defenae  Cantract  Audit 
Agency  CDCAA]  Regional  Offices.  Official 
mailing  addresses  are  pobtisbed  as  an 
appendix  to  the  agency't  comp^atioa  of 
record  systKui  notices. 


Employees  or  former  employees  who 
have  filed  formal  grievances  tfiat  may 
be  adjudicated  unda  dthfU  Chapter  58, 
DCAA  PeiS(umel  Manual  or  a 
negotiated  grievance  procedure. 


The  written  grievance;  assignment  of 
examiner  or  sekctioo  ol  an  aifaitrator  or 
referee;  sUtemmts  ci  witnesses;  written 
summary  of  interviews;  written 
summary  of  group  meetings;  transcript 
of  hearing  tf  one  beldb  cocrespoBidence 
relating  to  the  grievance  and  conduct  of 
the  inquiry:  exhibits;  evidence; 
transmittal:  memoranduma  and  letter*; 
dedsksL 


10  U.&C  133  and  DoO  Dirodive 
5105.38  which  is  poMislMd  in  32  CFR 
part  357. 

mNVOM(S)c 

To  record  the  grievance,  the  nalan 
and  scope  of  inquiry  into  the  matter 
being  grieved,  and  Uie  treatment 
accorded  the  matter  by  imanagpraenl. 


TMC  •vtrm,  ntcuxNNO  csA' 
uscm  AND  iiK  wnroi 

To  arbrtratws,  rrferees,  at  other  third 
party  hearing  officers  selected  by 
management  md/or  tbe  parties  to  the 
grievance  to  serve  as  feet  finders  or 
deciders  of  tbe  matter  grieved 

The  DCAA  "Blanket  Roalino  Uses^ 
that  appear  at  die  beginnii^  of  tke 
agency's  corapilstion  of  record  system 
notices  ^^ly  to  this  record  system. 

MNJCm  AND  MMCnCCft 


STONAOC: 

Paper  rec«ds  in  file  folders^ 

NFrmcvAaiurv: 

Grievance  files  are  filed  by  subject 
matter,  contract  dauae,  or  1^  n«ne 
alphabeticaUy. 

•AFEOUAIIDS: 

During  nonduty  hours  the  personnel 
office  and/or  filing  cabinet  is  locked. 
Grievance  files  are  unda  the  contnrf  of 
the  personnel  office  staff  during  duty 
hours. 


Files  are  destroyed  1  year  after  the 
grievance  has  been  decided  or  after  tbe 
transfer  or  separation  of  the  employee, 
whichever  is  shorter. 


SVSTCM  MANAQCR(S)  AND  I 

Each  servicing  personnel  officer  in 
Headquarters  or  DCAA  Regional 
Offices.  Official  maiKng  addresses  are 
published  as  an  eppendix  to  die 
agency's  compilation  of  record  system 
notices. 


NormcATiowi 

Individuals  seeking  to  determine 
whetber  information  about  themselves 
is  contained  in  diis  record  system 
should  address  written  inqiriries  to  dlie 
personnel  office  in  the  region  in  wfaidi 
the  grievance  origiaated.  Official 
mailing  addresses  are  published  aa  an 
appendix  to  the  agency's  compilation  ol 
record  system  notices. 

Written  requests  should  contain 
individual's  faU  name,  carrcnt  address. 


Faderri  fU^isler  /  VoL  S5.  No.  174  /  Htiday..  September  7,  1980  /  No6om 


telephone  noraber  4md«ffiGe«f 
asai^omant 

Indiyidaabi»«y«4skibejN»sannel 
office  of  the  nfioa  in  wdnrh  the 
grievance  was£Ied/<ujgiiiated.£ar 
personal  «aite„individiial  m»at:ftimiHh 
positive  identification. 

weoowo  Acctss  woe  Hmm, 

Individuals  m*y  obtain  infiormalion-on 
access  to  record*  by  communicating  in 
writing  or  personally  with  the  servicing 
personnel  officer  in  DCAA 
Headquarters  or  DCAA  Re^onal 
Offices.  Official  maUing  Addresses  ace 
published  as  an  appendix  to  the 
agency's  compifotion  of  record  system 
notices.  ; 

lire  request  mioind  contain  me  tdII 
name  of 'ftein^ndnal.  current  address 
and  telephone  nmJber. 

Personal  -visits  may  be  made  to  ^le 
servicing  personnel  officer  in 
Headquarters  arDCAA1teg$onalt!3ffices 
or  the  system  manager.  Official  raaiHiig 
addresses  are  pabii^red  as  an  appendix 
to  the  agency's  aompilalion  of  record 
system  notices. 

coNTgynNO  WBCOWo  pnociDuim; 

Ifae  Defense  Coalsact  Aadit  Agency 
rules  for  accessing  records  and  hr 
contesting  contents  and  appealing  initial 
DCAA  determinations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  from  the  system 
manager.  1 1 

mcono  aOHBCC  eATCOOMKS: 

Hie  grievant;  witnesses;  exhibits 
furnished  in  evidence  by  grievant  and 
witnesses;  grievance  examiner;  and 
persons  interviewed  by  the  grievance 
examiner;  deciding  official  arbitrator, 
referee,  or  other  third  party  fact  finder 
or  decider. 

CXEUPTiONS  CLAIifEO  FM  TNESVl 

None. 
ROCAA  S7L5 

System  man: 

371.5  Locator  tleoords,  160  FR  22894, 
May  29, 1985). 

Changes: 

•        *       • 

System  locatidt : 

Delete  tbe  words  "Director  of 
Personnel"  in  the  first  line  and 
substitute  "Personnel  Officer,  Civilian 
Personnel  Office,". 

Purposefs): 

Insert  the  world  "and"  in  6ie  second 
line  between  "business"  aiui  "pnteoot" 
and  delete  the  ivords  '^and  aocial". 


System  managaifai-mi  'fOcUnanr 

Delete  the  words  "D'  ector  of 
Persorniel"  in  the  'first  ime  and 
substitute  "Penonnel  Officer,  Civilian 
Personnel  Office,". 


RDCAA  371.5 


S71.5liOcatorflecQid3. 

SYVmi  LOCAnOK 

Personnel  Officer.  Civiftan  IVisoimel 
Office,  I^Ieadquarters.  Defense  Cnntrarl 
Audit  Agency  (DCAA),  Cameron 
Station.  Atexandria,  VA  22384-^78  and 
DCAA  Regicmal  Offices.  Officuilinailing 
addresses  are  jnibUabed^san  appendix 
to  the  agency's  ccaopilation  of  reciud 
system  notices. 

System  is  also  maintained  at  DCAA 
Field  Audit  Offices.  Addresses  fer  the 
Field  Audit  Offices  may  be  obtained 
bom.  the  cognizant  Regional  Office. 

CATEOOmES  OF  MOOnOUAUl  COVERED  BY  "Mi 
SYtTEM: 

All  civiUan  employees  of  DCAA. 

CATEGOMES  OF  RECOIBW  IN  THE  SYSTEM: 

Employee's  name,  office  room 
number,  office  telephone  number,  office 
symbol  home  address,  home  telephone 
number,  date  {Hepared,  spouse's  nmne. 

AUTHOmrv  FOn  MAINTENANCE  OF  THE 


10  U.S.C.  133  and  DoD  Directive 
5105.36  which  is  puUished  in  32<7R 
part  357. 

FURPOSE(8): 

To  provide  a  ready  reference  of 
employee  home  address  and  telephone 
number  for  business  »nd  protocol 
purposes. 

ROimiiE  uses  OF  RECOBOO  MAHtT  AIMED  W 
THE  SYtTEM,  INCLUDMIQ  CATBOOMES  OF 
USEKS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  Hm 
agency's  compilation  of  rerord  system 
noMces  apply  to  this  record  system. 

POUOES  AND  FnACnCES  FOB  STOR^NO, 
BETRiEVINQ,  ACCESSWO,  RSTAMNN0,  AND 
DISPOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORABE: 

3x5  cards  stored  in  cm  index  card  box. 

retrievabiuty: 
Filed  by  name. 

SAFEOUAROS: 

Under  control  <£  office  staff  during 
duty  hours.  Building  and/or  office 
locked  and/or  guarded  during  nondaty 
hours. 


Tfetained  mial  separation  oi  emptoyee. 
then  destroyed. 

SYSTEM  MANAOERfS)  AND  AOOBEaS: 

Personnel  otR^-*>y,  CivUianPecsflnad 
Office,  Hafldqnaiitftnt,  Defense  Contract 

Alexandria.  yA22304^£178.and 
Personnel  Offmars  At  OCAAJRagkuui 
Offices.  Official  mailing  addresses  ace 
published  as  an  append  to  the 
agency's  compilation  of  record  system 
notices. 

Manager  of  DCAA  Field  Aadtt 
Offices.  Addresses  for  the  Field  Audit 
Offices  may  be  obtained  from  the 
cognizant  Regional  Office. 

NOTIFICATION  PROCEDURE. 

Individuals  seeking  to  determine 
whether  irformation  abont  themselves 
is  contained  in  record  system  rirauid 
address  written  inquiries  to  the 
Personnel  Officer,  Civilian  Personnel 
Office,  Headquarters,  Defense  Contract 
Audit  Agency,  Cain«t>n  Station. 
Alexandria,  VA  22304-8178  and 
Personnel  Officen  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 

Managers  of  DC\A  Field  Audit 
Offices.  Addresses  for  the  Field  Audit 
Offices  may  be  obtained  bxun  the 
cognizant  Regional  Office. 

Written  requests  for  information  must 
include  individual's  fidl  name,  current 
address,  telephone  number  and  office  of 
assignment. 

Personal  visits  may  be  made  to  the 
offices  identified  above.  Individual  must 
furnish  positive  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  abont  ^Mmselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Personnel  Officer,  Civilian  Personnd 
Office,  Headquarters,  Defense  Contract 
Audit  Agency,  Cameron  Statkm. 
Alexandria.  VA  22304-8178  and 
Personnel  Officers  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 

Managers  of  DCAA  Field  Audit 
Offices.  Addresses  for  the  Field  Andit 
Offices  may  be  obtained  from  tbe 
cognizmri  K^ieaal  Office. 

Wrtttot  requests  for  infiaonation  autst 
include  individual's  'fell  naoae,  eument 
address,  tolephone  nundnr  and  ofBoe  of 
assignment 
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The  Defense  Contract  Audit  Agency 
roles  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
DCAA  detenninadons  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  Part  2908;  or 
may  be  obtained  firom  the  system 
manager. 


Employee. 


None. 
RDCAA440.2 

System  name: 

440.2  Time  and  Attendance  Reports, 
(50  FR  22804.  May  29. 1965). 

Changes: 

•  •       •       •        • 

Authority  for  maintenance  of  the 
system: 

Delete  the  entire  entry  and  substitute 
"5  U.S.a  301;  10  U.S.C  133;  and  31 
U.S.C  3512." 

•  •        •        •        • 

Record  source  categories: 

Delete  the  entire  entry  and  substitute 
'Time  and  attendance  reports  are 
completed  by  the  time  and  attendance 
cleric  based  on  information  provided  by 
die  individual  employee." 

ROCAA  440.2 


Personal  visits  may  be  made  to  the 
offices  identified  above.  Individual  must 
furnish  positive  identification. 


440.2  Time  cmd  Attendance  Reports. 

SVSiiM  location: 

Primary  System-Management 
Division.  Headquarters,  Defense 
Contract  Audit  Agency  (DCAA), 
Cameron  Station,  Alexandria.  VA 
22304-617& 

Decentralized  Segments-DCAA 
Regional  Offices  and  Field  Audit 
C^ces.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  DCAA's 
compilation  of  record  system  notices. 


CA- 


Or  MOIVRNMLS  COVCNSO  BV  TM 


All  civilian  employees  of  the  Defense 
Contract  Audit  Agency. 


CATiooMn  or  nkomw  m  tw  systim: 
File  eontains  a  copy  of  individual's 
time  and  attendance  report  and  other 
papers  necessary  for  the  submission  of 
time  and  attendance  reports  and 
collecting  of  pay  from  die  non-DCAA 
payroll  office. 


OTTHl 


5  U.S.C  301: 10  U.S.C  133;  and  31 
U.S.C  3512. 

Wi»OM(s): 

To  record  the  number  of  hours  an 
employee  works  each  day  and  the 
amount  of  sick  and/or  aimual  leave 
used.  Supervisors  review  and  certify 
accuracy  of  reports  which  are  furnished 
to  the  appropriate  Finance  and 
Accounting  office  within  the  DoD  for 
payroll  purposes. 


MMfTMlUSCS  OF  RKONOt  MAMTAMCO  m 

TM  svsmi,  wcuioiNe  catioowm  of 
Mens  AND  TMC  pwwowt  ON  MICH  uses: 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compilation  of  record  system 
notices  apply  to  this  system. 

MUCKS  AND  PNACnCCS  FON  STONMQ, 


DMFOSWM  OF  SECONDS  M  TM  system: 
STONAQE: 

Paper  records  in  file  folders. 

NETMEVABIUTV: 

Filed  alphabetically  by  last  name  of 
employee. 

SAFEOUAROS: 

Files  are  under  staff  supervision 
during  duty  hours;  buildings  are  locked 
and/ or  guarded  by  security  guards 
during  non-duty  hours. 

nCTENTION  AND  MSPOSAU 

These  records  are  destroyed  six 
months  after  end  of  pay  period  to  which 
applicable. 

SYSTEM  MANAGEII(S)  AND  AOOHESS: 

Assistant  Director,  Resources, 
Headquarters,  DCAA  and  the  Regional 
Directors,  DCAA  and  Chiefs  of  Field 
Audit  Offices.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 

NOmCATION  FROGBOUNE, 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-617a 
Telephone  (202)  274-4400. 


Individuals  seeking  access  to  records 
about  diemselves  contained  in  this 
record  system  should  address  written 
inquiries  ^o  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station.  Alexandria.  VA 
22304-617& 


Written  requests  for  information 
should  contain  the  full  name,  address, 
telephone  number  of  the  individual  and 
the  employee  payroll  number. 

Personal  visits  are  limited  to  those 
of  Ffces  (Headquarters  and  6  regional 
office"!  Msted  in  the  appendix  to  the 
agency's  compilation  of  record  system 
notices.  For  ptsrsonal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identffication,  that  is 
driver's  license  or  employee 
identification  card. 


The  Defense  Contract  Audit  Agency 
rules  for  accessing  record  and  for 
oontesting  contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  part  290a;  or 
may  be  obtained  firom  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  Cameron  Station,  Alexandria, 
VA  22304-6178  or  the  system  manager. 

RECOND  SOURCE  CATEOORiES: 

Time  and  attendance  reports  are 
completed  by  the  time  and  attendance 
clerk  based  on  information  provided  by 
the  individual  employee. 

EXEMFTIONS  CLAIMED  FOR  THE  system:    . 

None. 
RDCAA590J 

System  name: 

590.9  DCAA  Automated  Personnel 
Inventory  System  (APIS),  (50  FR  22895, 
May  29, 1985). 

Changes: 


System  location: 

Delete  the  entire  entry  and  substitute 
"Office,  Director  of  Personnel,  and  the 
Field  Administrative  Support 
Organization  Systems  Operations 
Section.  Headquarters,  DCAA.  Cameron 
Station,  Alexandria,  VA,  22304-6178. 
and  DCAA  Regional  Offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
record  system  notices." 

"CompuServe,  Inc.,  500  Arlington 
Center  Boulevard,  Columbus.  OH  43220, 
which  maintains  systems  data  under 
contract  with  General  Services 
Administration." 


RDCAA  590.9 


590.9  DCAA  Automated  Personnel 
Inventory  System  (APIS). 


SYSTEM4J0CA' 

Office,  flirectaroffleisopaei.  and  the 
Field  AdmiiriEtestiyB  SnppoA 
Org8nisati{n.Qy^eiDi  "C^enitions 
Section.  Headquarters.  Defease  Contract 
Audit  Agency  (DCAA).  CoBaron 
Station,  Alocaodria.  VA.  22304-6178. 
and  DCAARegioQal  Offices.  Official 
mailing  addresses  are  published  as  aa 
appendix  to  the  a^iBmqf't  compilation  of 
record  system  notices. 

CompuServe,  Inc.,  500  Artington 
Center  Boulevard.  Columbus,  OH  43220, 
which  mainlatas  systeais  data  under 
contact  ivith  Ae  Gmoral  Services 
Administratioil. 

CATEGORIES  OF  SNNVIDUALS  COVERED  BY  THE 


AH  current  tSvilian  employees  of 
DCAA,  and  fonner  employees  who  were 
on  DCAA.faUs.aay  tkDe  alter  January  1, 
1977. 


CATSOORKS 

Current  and  historical  records  contain 
the  following  types  of  data:  Data  related 
to  positions  employee  has  occupied  in 
DCAA  8acfa.a8:8nide,  cjccupational 
series.  tille.'aEsanixatieoal  location, 
salary  and  step,  competitive  area  and 
level,  geographical  locatioa.  ei^iervisory 
designation,  financial  reporting 
requirements,  and  bargaining  unit 
status;  data  related  to  employees  status 
and  tenure  in  the  Federal  dvil  service 
including  veterans  preference, 
competitive  status,  service  computattoa 
date,  tenure  group;  data  personal  to  the 
employee  such  as  birth  date,  physical 
and  mental  handicap  code,  and  minority 
group  designation  code  and  sex;  benefits 
data  such  as  enrollment  in  Federal 
employee  life  and  health  insurance  and 
retirement  programs;  education  and 
training  data  such  as  educational  levri, 
professional  oertificatioRS,  training 
accomplishmeat  and  requirements; 
career  managem«it  data  such  as 
performance  evaluation  and  promotion 
evaluation;  and  awards  and  recognitian 
data  such  as  perfonnance  and 
suggestion  awards  received. 


AUTHOfHTVFOR 


-OF  THE 


10  U.S.C.  133;  Executive  Order  9397; 
and  DoD  Direotive  5t05.36  wdiich  is 
published  in  32  CFR  part  357. 


FURPoaE(s): 

To  -collect,  staK  and  xetrieve 
information  to  meet  peraennel  and 
manpowermaaagennnt  ioformatiaB 
requirementsiaaappart  of  program 
operatican,  evaluation  and  analj^ifl 
activities,  and  for  satisfying  •external 
and  internal  reporfii^reqniraBents. 


DesigDated  automated  data 
prooeaskig  vendorswith  whom  DCAA 
may  oootract  are  auftoriaed  to  maiatam 
and  eidiaace  data  and  oemputer 
operating  systeou  seoessaiy  for  DCAA 
personn^  to  prooessdataand  prodace 
required  outputs.  Vendors  neither  obtain 
output  from  die  system  oor  access  the 
stored  data  for  edier  dian  validated, 
approved  test  procedures. 

The  DCAA  "Blanket  Routine  Uses" 
that  appear  at  the  beginning  of  the 
agency's  compflation  of  record  system 
notices  apply  to  this  record  system. 


STORAOE 

Input  paper  documents  are  stored  in 
file  folders  and/or  file  cabinets. 
Information  converted  to  automated 
form  for  storage  in  system  is  stored  on 
magnetic  tape  and/or  disks.  Output 
reports  on  computer  printout  paper  are 
stored  in  file  cabinets,  specialized  file 
containers,  or  Ubraiy  shielvmg. 
Individual  employee  ou^ut  reports  are 
filed  in  folders  retained  with  official 
personnel  records  and/or  employee 
performance. 

RETRIEVASaJTY: 

Records  and/or  reports  pertaining  to 
an  individual  employee  or  applicant  are 
retrieved  by  social  security  number. 

SAFEGUARDS: 

Access  to  computerized  data  requires 
knowledge  and  use  of  series  of  system 
identification  codes  and  passwonis 
which  must  be  entered  in  proper 
sequence.  Access  to  computerized  data 
is  restricted  to  systems  analysts  and 
programmers  assigned  to  Headquarters, 
DCAA  and  personnel  office  en^loyees 
and  EEO  specialists  in  Headquarters 
and  regional  offices.  Regional  personnel 
can  access  system  only  for  the  purpose 
of  obtaining  output  reports. 

Output  tsports  are  retained  in 
persagBDel'<o£BoeB  cr  odier  audiorized 
HeadqiHolers,  regional,  or  field  audit 
offices.  Aocess  to  jeports  is  controlled 
by  assigned  personnel  during  duty 
hours.  After  duty  hours,  reports  are 
retained  ia  locked  offices  or  in  buildings 
controlled  by  security  persoimel  or 
alarm  systems. 

RETEirnaN.AaD  aiSFOsatj 

Records  in  tbe  data  Wae  are 
pemuient;  however,  paper  input 
documents  and  evtpittpriirtoats  and 
reports  are  cetained  for  reference 


purposes-oidy  until  superseded  ornot 
longer  required. 


Director  of  Personnel,  Headquarters, 
Defense  Contract  Anint  Agency, 
Cameron  Station.  Alaxaadria.  VA 
22304-6178. 


NOTMOaTMM 

Individuals  seeking  todetatiaine 
whether  information  aboat  themselves 
is  contained  in  this  record  system 
should  address  Mrrittanlaqairies  to  the 
Director  of  Personnet  Headquarters. 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

Written  requests  for  information  must 
include  individual's  foil  naaae,  current 
address,  telephone  number  and  office  of 
assignment. 

Personal  vislta  may  be  made  to  the 
office  identified  above.  Individual  must 
fomish  positive  identification. 

RECORD  ACCESS  FROCSDURSS: 

Individuals  seeking  access  to 
inforaiatioD  about  thennehreB  is 
contained  in  diis  record  system  should 
address  written  inquiries  to  the  Director 
of  Personnel,  Headquartars,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-0178. 

Written  requests  fariaforBaliaB  aiust 
include  individual's  fall  name,  entrant 
address,  telephone  cumber  and  office  of 
assignment. 

Personal  visits  may  be  made  to  the 
office  identified  above.  Individnal  must 
furnish  positive  identification. 

CONTESTING  RECORD  FWOCEDWRES: 

The  Defense  Contract  Audit  A^ncy 
rules  for  accessing  records  aad  for 
contesting  contenta  and  appealing  initial 
DCAA  detenninations  by  the  individual 
concerned  are  published  in  DCAA 
Instruction  5410.10;  32  CFR  pari  290a:  or 
may  be  obtained  from  the  system 
manager. 

RECORDaOUNCEClMBMMHMI. 

Basic  personnel  end  position 
information  is  obtinned  from  documents 
prepared  by  personnel  offices  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management 

Performance  evaluation  and 
promotion  appraisal  information  are 
obtained -from  documents  completed  by 
employee's  supervisors. 

Training  data  are  obtained  ^m 
employee's  supervisors,  Agency  training 
facilities,  and  documents  prqiared  by 
employee's  personnel  office. 

All  odier  information  is  obtained  from 
questionnaires  or  other  docnments 
completed  by  employee. 
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None. 
[FR  Doc  90-20828  Rled  9-«-fl0;  8:45  am] 


DEPARTyENT  OF  ENERGY  ^ 

Floodplain  Statement  of  FindbigK 
Expansion  of  ttie  Uve  Firing  Range, 
Sandta  Canyon,  Loa  Alamoa  National 
LalMratory,  New  Mexico 


r:  Department  of  Energy. 
action:  Floodplain  response  to  public 
comment  period  and  statement  of 
finding?  concerning  implementation  of 
proposed  action. 


;  Pursuant  to  10  CFR  part  1022. 
't>)mpliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements," 
the  U.S.  Department  of  Energy  (DOE) 
has  prepared  a  floodplain  assessment 
for  expansion  of  the  existing  small  arms 
live  firing  range  op  DOE  lands  of  the  Los 
Alamos  National  Laboratory,  New 
Mexico.  Portions  of  the  proposed  action 
will  take  place  within  a  floodplain  in 
Sandia  Canyon.  DOE  has  determined 
that  there  are  no  practicable 
alternatives  to  the  proposed  action,  and 
that  the  proposal  has  been  designed  to 
minimize  potential  harm  to  the 
floodplain.  A  previous  notification 
soliciting  pubUc  comments  and  outlining 
the  proposed  action  was  published  in 
the  Federal  Register,  S3  FR  43.256  (1988). 
No  comments  were  received  during  the 
public  comments  period.  Therefore,  DOE 
plans  to  begin  implementation  of  the 
proposed  action  no  sooner  than  15  days 
following  the  date  of  publication  in  the 
Federal  Roister. 
OATIS:  DOE  plans  to  begin 
implementation  of  the  proposed  action 
no  sooner  than  September  24, 1990. 

SUPPLEMENTAL  MPOWHATION:  The 

following  information  summarizes  the 
project  the  alternatives  that  were 
considered  by  DOE,  the  findings  of  the 
floodplain  assessment,  the  mitigative 
measures  DOE  will  use  to  reduce  any 
adverse  effects,  and  the  final 
determination  by  the  Department  which 
will  be  implemented  in  accordance  with 
10  CFR  1022.1&  ^ 

Project  DesGription 

The  project  ia  an  expansion  of  an 
existing  20  year  old  firing  range  within 
Sandia  Canyon,  Los  Alamos  National 
Laboratory.  The  expansion  of  the 
present  firing  range  will  be  a  naturally 
land8cap<Hl  firing  course  within  the 
Canyon  bottom,  and  in  the  floodplain  of 
Sandia  Canyon.  Buildings  and  firing 
courses  will  be  upgraded  within  the 


present  range  (see  figure).  Structures 
within  the  expansion  area  (which 
consist  of  an  observation  tower, 
administration  and  training  facility, 
magazine,  berms,  and  fencing,  water 
supply  lines,  and  an  above  ground 
propane  tank)  will  be  built  to  avoid 
stream  channels  and  frequently  flooded 
areas  with  the  exception  of  a  few 
backstops.  The  project  will  not 
necessitate  removal  of  vegetation  within 
the  locations  designated  as  floodplain. 

Alternatives 

Reasonable  alternatives  to  the 
proposed  action  include  (1)  No  action, 
and  (2)  choosing  an  alternative  site.  No 
action  is  not  practicable  because  the 
range  must  be  upgraded  to  meet  DOE 
guidelines  for  security  weapons  training. 
Alternative  sites  were  examined  but  not 
accepted  because  of  safety  issues, 
presence  of  endangered  species,  noise 
disruption  to  surrounding  areas,  and 
limitations  of  topography. 

Findings 

Potential  effects  resulting  fium  the 
proposed  activity  are  associated  with 
disturbance  of  the  floodplain.  The 
proposed  firing  range  within  the 
floodplain  will  remain  undisturbed  with 
the  exception  of  some  target  supports 
and  backstops. 

A  floral  and  faunal  survey  of  the 
proposed  firing  site  indicates  that  the 
proposed  construction  will  not 
significantly  change  specific  plant  or 
animal  composition/density  and  that 
impact  of  this  project  will  be  minimal. 
(Ref.  Foxx  and  Kent,  Vegetation/ 
Ecological  Survey  of  Upper  Sandia 
Canyon,  September  1987,  on  file  at  DOE 
Los  Alamos  Area  Office.)  Surveys  have 
not  identified  endangered,  unusual,  or 
threatened  plant  or  faunal  species 
within  the  corridor  of  this  project  The 
project  will  not  cause  local  extinction  of 
any  species.  The  vegetation  within  the 
Canyon  bottom  is  consistent  with  other 
canyons  at  similar  elevations  and 
aspect. 

Mitigation 

Mitigative  measures  to  reduce  the  risk 
of  adverse  environmental  consequences 
to  or  within  the  floodplain  include 
revegetation  of  disturbed  areas  with 
grasses,  trees,  shrubs  and  forbs  to 
prevent  erosion  and  best  engineering 
practices  to  prevent  excessive  erosion. 

Determination 

As  a  result  of  its  review  of 
alternatives  and  evaluation  of  the 
environmenttd  impacts,  DOE  has 
determined  that  there  is  no  practicable 
alternative  to  the  proposed  action  and 
that  the  proposed  action  has  been 


designed  to  minimize  harm  to  and 
within  the  floodplain.  All  actions  will  be 
in  conformity  with  applicable  state  or 
local  floodplain  protection  standards. 

ADDRESSES:  All  correspondence  should 
refer  to  the  project  by  tide.  Address 
comments  or  requests  to:  John  G. 
Themelis,  Director,  Environment  and 
Health  Division.  Albuquerque 
Operations  Office,  U.S.  Department  of 
Energy,  P.O.  Box  5400,  Albuquerque, 
New  Mexico  87115,  (505)  845-«660. 

FOR  PURTHER  INFORMATION  CONTACT: 

).B.  Tillman,  Area  Manager,  Los  Alamos 
Area  Office,  Los  Alamos.  New  Mexico 
87544,  (505)  667-5105. 

Dated  in  Washington.  DC,  this  25th  day  of 
July,  1090,  for  the  U.S.  Department  of  Enei^gy. 
Donald  F.  Knutfa, 

Acting  Deputy  Assistant  Secretary  for 
Operations,  Defense  Programs. 

(FR  Doc.  90-21016  Filed  9-6-40;  8:45  am] 
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Intent  to  Award  a  Grant  to  East  West 
Center,  Resourca  Systems  bistltuts 

agency:  Department  of  Energy. 

action:  Notice  of  noncompetitive 
financial  assistance. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)(A).  it  is  making  a 
financial  assistance  award  imder  Grant 
Number  DE-FGOl-00lEl085g  to  the  East 
West  Center,  Resource  Systems  Institute 
to  assist  in  the  "Asian-Pacific/Indian 
Ocean  Energy  Study." 

SCOPE:  This  grant  will  aid  in  providing 
funding  in  the  amount  of  $334,467  to 
broaden  DOE's  Icnowledge  of  Asia 
Pacific  and  Indian  Ocean  energy 
development  This  information  is 
essential  in  enriching  DOE's  ability  to 
assess  current  trends  and  their 
implications  for  U.S.  energy  and 
national  interests  and  to  identify 
opportunities  for  U.S.  Industry.  The  DOE 
and  the  East  West  Center  are  cost- 
sharing  this  grant  The  DOE  will  provide 
funding  in  the  amount  of  $165,000  and 
the  East  West  Center  will  provide 
$169,467. 

The  purpose  of  this  project  is  to 
provide  assistance  to  study  the  Asia 
Pacific/Indian  Ocean  energy  situation 
for  two  and  one-half  years.  These 
studies  in  conjunction  with  earlier 
grants,  will  provide  a  comprehensive 
picture  of  the  cturent  and  future  state  of 
the  energy  market  in  the  Asia  Pacific 
and  Indian  Ocean  Regions.  Primary 


consideration  will  be  in  the  hydrocarbon 
sector. 

The  overall  objective  is  to  attain  a 
fundamental  understanding  of  the 
developing  patterns  of  resource 
development  and  exploitation  within  the 
regions  as  well  as  trade  in  energy 
between  nations  of  the  region  and  other 
areas  of  the  world.  The  undertaking 
should  reveal  opportunities  for  U.S. 
exports  of  energy  technology  and 
services;  provide  an  assessment  on  the 
role  of  government  policies;  and  their 
impact  on  energy  resoiuce  development 
and  energy  trade;  assess  critical  issues 
that  concern  developments  in  the 
region's  energy  trade  patterns  that  could 
impact  the  U.S.  energy  situation  and 
U.S.  policies.  The  results  of  the  research 
are  to  provide  an  integrated  view  of 
energy  sources,  energy  poUcies,  and 
energy  planning  in  the  target  countries. 

EUGIBLITV:  Eligibility  for  this  award  is 
being  limited  to  the  East  West  Center  in 
order  to  provide  satisfactory  completion 
of  the  project  pursuant  to  10  CFR 
600(b)(2)(i)(A).  The  DOE  knows  of  no 
entity  which  is  conducting  or  planning  to 
conduct  such  a  study.  The  East  West 
Center  is  a  national  non-profit  research 
and  educational  organization.  The  East 
West  Center  has  been  a  focal  point  for 
Asia  Pacific  and  Arab  energy  studies 
and  consultative  groups.  The 
consultative  groups  are  composed  cf 
members  of  fourteen  nations  which  meet 
annually  to  discuss  issues  of  mutual 
interest  The  east  West  Center  is  viewed 
by  the  Asia  Pacific  region  as  a  center  for 
studies  in  the  region,  and  has  gained  the 
respect  and  cooperation  of  these 
coimtries.  This  grant  is  unique  in  that  it 
will  build  on  the  East  West  Center's 
estabhshed  liason  with  many  Asia 
Pacific  and  Arab  nations,  and  their 
energy  agencies.  It  has  been  determined 
that  this  project  has  high  technical  merit 
representing  an  innovative  and  novel 
idea  that  has  strong  possibilities  of 
allowing  for  future  reductions  and 
additions  to  the  national  energy 
resources. 

The  term  of  the  grant  is  for  thirty  (30) 
months  from  the  effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.  S.  Department  of  Energy,  Office  of 
Procurement  Operations,  ATTN:  Lisa 
Tillman,  PR-541. 100  Independence 
Avenue,  SW..  Washingtoa  DC  20585. 

Thomas  8.  Kaafo, 

Director,  Contract  Operations  Division  "B", 
Office  ofPronuement  Operations. 

(FR  Doc.  90-21102  Filed  9-6-90;  8:45  am] 


Federal  Ensrgy  Regulatory 


[Docket  Noe.  CPSS-1571-000  and  CPS»- 
1571-001] 

Niagara  Mohawk  Power  Corp.;  Intent 
To  Prepare  Envtronmental 
Assessment  for  Propoaad  Trans  York 
ExtenskNi  and  Request  for  Comments 
onltsScope 

August  31, 1990. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA)  on  the  natural  gas  facilities 
proposed  in  the  above-referenced 
docket  The  proposal  will  be  referred  to 
as  the  Trans  York  Extension. 

Pursuant  to  {{  153.10  dirough  153.12  of 
the  Commission's  regulations.  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk]  ^eks  the  issuance  of  a 
Presidential  Permit  to  connect  a  natural 
gas  facility  at  a  point  of  entry  on  the 
United  States/Canadian  border  near  the 
Town  of  Clayton.  New  Yoric  Niagara 
Mohawk  also  seeks  Natural  Gas  Act 
Section  3  authorization  from  the 
Commission  to  construct,  operate,  and 
maintain  such  facilities  at  the  point  of 
entry  for  the  importation  of  natural  gas. 

The  jurisdictional  point  of  importation 
into  the  United  States  would  be  located 
on  the  Saint  Lawrence  River  in  the  town 
of  Clayton,  near  Sawmill  Bay,  Jefferson 
Coimty,  New  York. 

Additional  facilities  related  to  this 
proposal  would  also  be  owned  and 
operated  by  Niagara  Mohawk  and 
would  consist  of  27.4' miles  of  16-inch- 
diameter  pipeline  extending  from 
Clayton  in  a  southeasterly  direction  to 
Watertown,  all  located  within  Jefferson 
County,  New  York. 

Niagara  Mohawk  proposes  to  import 
51,000  Mcf  of  natural  gas  per  day,  on  a 
firm  basis,  from  TransCanada  Pipelines 
Limited  (TransCanada)  through  the 
proposed  Trans  York  Extension  to  its 
existing  distribution  system.  The  Trans 
York  Extension  would  become  part  of 
Niagara  Mohawk's  distribution  system 
and  the  imported  natural  gas  would  be 
used  to  meet  the  demands  of  its  growing 
system.  Niagara  Mohawk  is  also 
requesting  authority  to  import  up  to 
105,000  Mcf  of  natural  gas  per  day,  on  an 
interruptible  basis,  if  such  volumes  are 
needed  and  are  available. 

TransCanada  has  applied  to  the 
National  Energy  Board  of  Canada  (NEB) 
for  authorization  to  construct  the 
facilities  required  to  transport  such 
volumes  bom  its  Ganaoque  supply 
area — the  Ganaoque  Extension.  "The 
Ganaoque  Extension  is  15.3  miles  (25.5 


kilometers)  of  20.3-inch  (508-inillimeter) 
pipeline  to  be  constructed  by 
TransCanada.  Under  the  terms  of  an 
agreement  between  TransCanada  and 
Niagara  Mohawk,  TransCanada  would 
construct  the  Saint  Lawrence  River 
crossing. 

Maps  showing  the  location  of  the 
pertinent  facilities  are  contained  in  the 
attached  appendix.* 

The  subject  facilities  consist  of  the 
27.4  miles  of  16-inch-diameter  pipeline 
(Pipeline  #59)  extending  from  Clayton, 
near  Sawmill  Bay,  in  a  southeasterly 
direction,  to  Watertown,  in  Jefferson 
County,  New  York.  The  pipeline  would 
cross  the  towns  of  Clayton,  Cepe 
Vincent  Brownville,  Pamelia, 
Watertown.  and  the  Village  of  Glen 
Park.  Odorization  and  metering  facilities 
would  be  located  at  the  Sawmill  Bay 
Gate  Station  located  about  1.4  miles 
southeast  of  the  point  of  importation 
and  about  0.3  mile  southeast  of  the 
landfall  point  adjacent  to  Route  12E 
(see  map  appendix,  page  Al).  At  the 
Black  River  (see  map  appendix,  page 
A7),  Niagara  Mohawk  proposes  a  tie-in 
to  its  existing  Pipeline  #49  to  avoid 
construction  in  the  river.  Niagara 
Mohawk  proposes  a  tie-in  to  its  existing 
distribution  system  at  Beutel  Road 
(previously  named  Rices  Road)  (see  map 
appendix,  page  A8)  in  the  town  of 
Watertown  at  the  existing  Rices  Road 
Gas  Regulator  Station  #319. 

The  pipeline  would  be  constructed  on 
new  gas  pipeline  right-of-way  (ROW) 
but  would  utilize  existing  road  and 
powerline  ROWs  for  over  30  percent  of 
its  length.  Niagara  Mohawk  proposes  to 
clear  a  40-foot-wide  construction  ROW 
and  to  maintain  20  feet  as  permanent 
ROW. 

Niagara  Mohawk  has  filed  an 
application  with  the  New  York  Public 
Service  Commission  for  a  Certificate  of 
Environmental  Compatibility  and  Public 
Need.  As  part  of  that  proceeding,  the 
Department  of  Public  Service  is 
currently  conducting  a  detailed 
environmental  review  of  the  proposed 
pipeline  route.  Other  Federal  and  state 
permits  or  approvals  would  be  required 
such  as  the  U.S.  Army  Corps  of 
Engineers  Sections  10  (Rivers  and 
Harbors  Act)  and  404  (Clean  Water  Act) 
permits,  and  individued  State  401  water 
quality  certificates  for  pipeline 
construction  in  streams;  a  State  Coastal 
Zone  Management  Consistency 
Determination;  and  an  easement  from 
the  State  Office  of  General  Services  for 


■  The  map  appendix  ii  not  being  printed  in  the 
Fadanl  Ragbtar.  Copie*  are  available  from  the 
Commission's  PubUc  Reference  Branch,  telephone 
(202)  20e-13n. 
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pladi^  a  |'*p»M»Mi  wiMa  state-owned 

lands. 

CuRsnt  Bovfammentd  Iseiiea 

The  EA  will  addteee  t^ 
mviroBinental  coacena  that  have  been 
and  will  be  identified  by  the  FERC  staff, 
interveners,  and  by.  concerned  resource 
agencies  and  individuals.  The  EA  wiD 
address  the  entire  27.4  miles  of  proposed 
pipeline.  The  following  issues  have  been 
identified  for  consideration  in  the  EA: 
Cultural  Resources — Effect  of  the  project 
on  properties  liated  or  eUgkie  for 
listing  on  the  Naticmal  Register  of 
Historic  Races. 
Biological  Resources — Impact  of  the 
project  on  direatened  aiid  endangered 
spede*. — laqiact  on  wetlands  ai^ 
fidieries.— Habitat  alteration. 
Land  Use — UtilizatioB  of  existsig  right- 
of-way.— Consistency  widi  approved 
coastal  sone  aianagemait  plans. — 
Impact  at  die  facilities  at  the  point  of 
importation  and  landfall  on 
residences,  private  land,  and  public 
recreation  areas. 
Alternatives— Alternative  landfaH 
locations  to  avoid  environmentally 
sensitive  i 


OMiim«int  PmrarfuTBg 

Coounents  from  Federal,  state,  and 
local  agencies  and  the  public  are 
requestefl  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  action,  to  determine  the  scope 
of  issues  that  need  to  be  analyzed,  and 
to  identify  and  eliminate  from  detailed 
review  the  issues  which  are  not 
pignifirant.  All  Comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  or  rationale. 

If  no  si^iificant  issues  are  raised 
concerning  the  facilities,  which  are 
mostly  nonjunsdictional,  and  the 
facilities  have  been  approved  at  the 
state  or  local  level  the  Commission  staff 
intends  to  limit  its  environmental  review 
of  these  facilities.  However,  in  this  case, 
the  review  would  still  address  the 
potential  effects  on  federally  listed  or 
proposed  threatened  and  endangered 
species,  cultural  resources,  and 
consistency  with  approved  coastal  zone 
management  plans. 

Written  comments  should  be 
submitted  on  or  before  October  1, 1990, 
reference  Docket  No.  CP89-157l-00a 
and  should  be  addressed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  2D426.  A  copy  of 
the  comments  should  also  be  sent  to  Mr. 
Howard  Wheeler.  Project  Manager, 
Federal  Energy  Regolatoty  Conmnssion. 
e25  North  CajHtol  Street.  NE..  room  7312. 
Washington.  DC  20416. 


The  EA  will  be  baaed  on  the  FERC 
staff's  independent  analysis  of  the 
proposal,  and  together  with  the 
com— ■!■  racai^d.  wiH  ctmpriae  part 
of  the  record  to  be  considered  by  the 
Commission  in  this  proceeding. 

TTie  EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  tins  proceeAng.  In  die  event  that  an 
evidentiary  hearing  is  held,  anjrone  not 
previously  a  party  to  this  proceetfing 
and  wishLog  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene  pursuant  to  nde  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^4). 
LoiaD.CMhaU. 
Secretary. 

[FR  Doa  90-21(m  Piled  »-e-«a(  8«  ami 
t  cooc  s/n-aMi 


Office  ol  FoMi  Energy 
[FE  Doetaft  Na  fO-7&-NGl 

Acceei  Energy  CorpA  AppMcrtlow  to 
Export  Nntural  Gu  to  ^nada  or 
Mexico 

agency:  Office  of  Foasil  Energy. 
Department  at  Energy. 
ACnOK  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada  cxr  Mexico. 

tlinmrr  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  30. 
1990,  of  an  application  filed  by  Access 
Energy  Corporation  (Access)  requesting 
blanket  authorization  to  export  from  the 
United  States  to  Canada  or  Mexico  up  to 
296  Btif  of  natural  gas  over  a  two-year 
period  beginning  on  October  1. 1990.  die 
date  of  first  export.  Access  intends  to 
sell  the  gas  obtained  from  producers  in 
various  producing  states  for  sale  to  a 
wide  range  of  markets,  mcluding  local 
distribution  companies  and  end-users. 
Access  intends  to  use  existing  pipeline 
facilities  within  the  United  States  and  at 
the  international  borders  for 
transportation  of  the  exported  gas. 
Access  states  that  it  will  advise  the 
DC^  of  the  date  of  first  delivery  and 
submit  quartedy  reports  detailing  each 
transaction 

The  application  was  filed  imder 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicaUe. 
requests  fw  additional  procedures  and 
written  comments  are  to  be  filed  at  the 


adckeas  liated  bekm  no  later  than  4:30 

p.m..  e.dt.  Oct(^r  9. 1990. 

AiNMWmft  Office  of  Ftaels  Programs. 

Fossil  Bacigy.  U.S.  Department  of 

Energy.  Room  3F-06fi.  FE-M  Forreatal 

Baildii^  1000  Independence  Avenue. 

SW.,  Washington.  DC  20586. 

Fon  ivmm  MPDMUcnoN  contact: 

Perry  Bolger.  Office  of  Fads  Programs. 
Fossa  Enogy,  U.S.  Department  of 
Energy.  Fotrestal  Building.  Room  3F- 
060. 1000  Independence  Avenue.  SW.. 
Wa^ngton.  DC  205B5.  (202)  586-1780. 

Diane  Stid)ba.  Natural  Gas  and  Miaetal 
Leasing.  Office  of  Federal  Coonsel 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-042. 1000 
Independence  Avenue.  SW.. 
Washingtcm.  DC  20585.  (202)  586-6667. 

8UPPLBMENTAIIV  nmNIMATIOH:  Access. 

a  Delaware  corporation  widi  its 
principal  place  of  business  m  IXdilin. 
Ohio,  is  engaged  in  the  marketing  of 
natural  gas  throughout  die  U.S.  and  in 
Canada.  Access  requests  authorization 
to  export  gas  for  its  own  account  as  well 
as  for  the  accounts  of  others.  Access 
states  that  the  contractual  arrangements 
win  be  the  product  of  arms-length 
negotiations  and  wiD  result  in 
competitive  prices  and  contract 
flexibility. 

In  support  of  its  application,  Access 
states  diat  the  gas  volumes  to  be 
exported  woaM  be  over  and  above  the 
U.S.  regional  and  national  needs  fw 
natwal  gas.  In  addition,  the  short-term 
nature  of  the  individual  transactions 
would  ensure  the  availability  of  the  gas 
in  the  U.S.  in  the  event  a  domestic  need 
for  the  gas  shtrald  arise. 

Access  requests  expedited  treatment 
of  its  application.  A  decision  on  Access' 
request  for  expedited  treatment  will  not 
be  made  until  all  responses  to  this 
notice  have  been  received  and 
evaluated. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  wiH  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
partffis  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
shoidd  onmnent  on  diese  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 


gas  that  would  be  exported  under  the 
proposed  arrangements.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
blanket  export  application  is  granted, 
the  authorization  may  permit  the  export 
of  the  gas  at  any  point  of  exit  on  the 
international  border  where  existing 
pipeline  facilities  are  located 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notices  of  Intervention,  as  apphcable, 
and  written  oomments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appUcation.  All  protests, 
motions  to  intervene,  notices  of 
interventioa  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuds  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  {u«  relevant  and  material  to  a  « 

decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

ff  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  U  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Access'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  e.d.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  August  31, 
1990. 
CUfford  P.  Tomaszawaki, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  90-21104  Piled  9-6-90: 8:45  am] 
MUMQ  COOC  •4S»41M( 


[ERA  Docket  Na  88-70-NQ] 

Atlantic  RIchfleid  Co.;  FInai 
AuttMriiation  To  Import  Natural  Qaa 
From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  a  final  order 
authorizing  importation  of  natural  gas 
from  Canada. 


r.  The  Office  of  Fossil  Energy 
(FE)  of  the  Departinent  of  Energy  (DOE) 
gives  notice  that  it  has  issued  a  final 
order  gremting  Atiahtic  Richfield 
Company  (ARCO)  blanket  authorization 
to  import  up  to  25  Bcf  per  year  of  natural 
gas  from  Canada  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
The  Canadian  natural  gas  will  be  used 
as  fuel  in  ARCO's  Cherry  Point  oil 
refinery  located  near  Femdale. 
Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  August  30. 1990i 
GUffoid  P.  Tomassawrakl. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  90-21017  Filed  9-6-80;  &45  am] 
BUMQ  COOK  S4SS-014I 

[ERA  Dockat  No.  88-71-NQ] 

Intaico  Aluminum  Corp.;  Final 
Authorization  To  ImfMrt  Natural  Qaa 
From  Canada 

AQENCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  a  final  order 
authorizing  importation  of  natural  gas 
from  Canada. 

•UMMARV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  a  final 
order  granting  Intaico  Aluminum 
Corporation  (Intaico)  blanket 
authorization  to  import  up  to  2  Bcf  per 
year  of  natural  gas  from  Cemada  over  a 
two-year  period  beginning  on  the  date  of 
first  delivery.  The  Canadian  natural  gas 
will  be  used  as  fuel  in  Intalco's 
aluminum  smelting  plant  located  near 
Femdale,  Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-047&  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  August  30, 1990. 
Clifford  P.  Tomassewski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  90-21018  Filed  9-6-80;  8:45  am] 
■auNQ  COM  •4ae-eMi 


Office  of  the  Qenerai  Counael 

Eyeonica  Corp. 

AGENCY:  Office  of  the  General  Counsel. 
Department  of  Energy. 
ACTION:  Notice  of  intent  to  grant 
partially  exclusive  patent  license. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Eyeonics  Corporation 
of  PorUand,  Oregon,  a  partially 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
4,645,308.  entitied  "Low  Voltage  Solid- 
State  Lateral  Coloration  Electrochromic 
Device"  and  foreign  counterparts  in 
Canada,  Great  Britain.  France, 
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Ita^.  ^id  J^MHi.  aad  U& 

Intent  No.  4.687,5ea  entitM  "MetiKid  of 
^nthesiiiiig  a  Plurality  of  Reactants 
and  Producing  Thin  FUms  of  Electio- 
Optically  Active  Transition  Metal 
Oxides."  Tlie  proposed  Bcense  will  be 
limited  to  the  field  of  use  of  eyeglasses 
and  lenses.  The  patents  are  owned  by 
the  United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

DOE  intends  to  grant  the  license,  upon 
a  final  detetodnatioB  in  aooonlanoe  with 
35  U.S^  209(c).  onless  witbtaaodays  of 
this  notice  the  Assistant  Genaral 
Counsel  for  Patents,  Department  of 
Energy,  Washinqgton,  DC  20585.  receives 
in  writing  any  of  the  following.  toge4ier 
with  supporting  docinnents: 

(i)  A  statement  from  any  peraoa  settiag 
forth  reasons  wliy  it  would  not  lie  In  die  best 
intemts  ol  ths  United  States  to  pant  the 
propo— d  Ri  wiiie;  nf 

(fl)  An  qi|dlcation  for  a  nonexdusive 
Uoense  to  either  of  the  inventhma.  in  which 
applicant  states  ftat.  In  fbe  field  of  nse  of 
eyeglasses  or  kaMS.  he  afaeady  has  brought 
eiter  tanentiaa  la  pnctteal  anihcatioa  or  is 
hkaly  to  hriiv  either  Inventian  to  pracScal 
qipfaatioa  expedittouaiy. 


consideratioB  I 

this  aotiGa,  a  datonninatiaa  ia  ■wte.  hi 
accotdanoa  sriii  X  O&C  200(14,  that 
the  hataae  grant  ia  la  the  poUic  iateieat. 

hsoed  in  Waahingtoo.  DC  oa  Ai^est  9, 
VHO. 
StaphaaAWakafiali. 

CeaenJ  CoviaeL 

P>It  Doc  S0-nifl6  FBed  S-A-flO;  8:45  am] 


I  Written  oonments  or 
n(mexclusive  license  appBcations  are  to 
be  received  at  tilie  address  listed  below 
no  later  than  Novemb«  0, 1990. 
AMMOKS:  Office  of  Assistant  General 
Coonsd  for  Patents.  U.S.  Department  of 
Energy.  1000  Independence  Avenne. 
SW..  Wasfahigton.  DC  20585. 
PM  RMfTMER  MrOHMATKM:  Robert  J. 
Marchick.  Office  of  die  Assistant 
General  Counsel  for  Patents,  U.S.   . 
Department  of  Energy.  Forrestal 
Building,  room  ^-067, 1000 
Independence  Avenoe,  Wadhington.  DC 
20585;  telephone  (202)  580-4792. 

■iifniMnfTnnr  agoiiMATioii.  3S  U.S.C 
20e(c)  provides  ^  Department  widi 
authority  to  grant  exdioive  or  partiafiy 
exclusive  licenses  in  Department-owned 
inventioas,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  ttie 
inventicm  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  BonexcJaatva  hcense.  Hie 
statute  and  unplementing  regulations  (37 
CFR  part  404)  requiie  dut  the  necessary 
determinations  be  aude  after  put^ 
notice  and  opportunity  for  filing  written 
objections. 

The  proposed  Bcense  wil  be  partially 
exclusive,  sdiject  to  a  lh:rase  nd  odier 
r^ts  ratified  by  the  U.S.  Govenuaent. 
and  aubfect  to  a  negotiated  royalty.  Hie 
Department  wiD  review  al  timely 
written  responses  to  dds  notice.  CBid  will 
grant  die  hcense  if.  after  expiration  eS 
the  60-day  notice  period,  ai»d  after 


Reoort  «f  OMWonand  Hoodpiain 
StatMRMil  ol  Hndbige  for  tlw  llMilk 
PhoeidB  SOO-Klovolt  ANMiwIino 
Curr«nl/±500jaiovoll  Mv^Curfem 
(DC)  TMiMnlMlon  Une  Pro|Ml 

AOENCY:  Western  Area  Power 

Administratian.  DOE. 

ACnoit  Record  of  decision. 

SUMMMir  The  Department  of  Bnergy 
(DOE).  Western  Area  Power 
Administration  (Western),  has  made  die 
decision  to  participate  in  the 
construction,  operation,  and 
infl<nti»wj»MM>  of  the  Me«ul-Phoenix  500- 
Idlovolt  (kV)  alternating  current  (AC)/ 
±500-kV  direct  current  (DC) 
Transmission  Line  Project 

Western,  Salt  River  Project  (SRP). 
Southern  California  Public  Power 
Authority  (SCPPA),  and  Modesto— 
Santa  Clara— Redding  (MSR)  Public 
Power  Agency  (collectively  referred  to 
as  the  project  sponsors)  propose  to 
construct  a  500-kV  AC-transmission  line 
with  the  capafaoUty  to  be  upgraded  to 
±5004V  DC  when  warranted  by 
increased  demand  for  transmission 
capacity.  This  transmission  line  will 
cotmect  the  Westwing  Substation, 
located  northwest  of  Phoenix,  Aiizcma: 
through  a  new  S0O4V  AC  substation 
near/or  in  Mead  Substation,  located  3 
miles  south  of  Boulder  City.  Nevada; 
with  an  expanded  McCullough 
Substation  or  at  a  new  McCuHoos^  II 
Srintatton  in  die  immediate  vidnity, 
located  approximatriy  14  mfles 
southwest  of  Boulder  City,  Nevada.  This 
proposed  AC  project  is  a  sMxfification  of 
the  ori^nal  Mead-Phoenix  DC  project  (a 
±800-kV  DC  project  approved  by  die 
Stete  of  Arizona  and  the  State  of 
Nevada  fai  1985).  A  Federd 
enviroranentel  impact  statement  (BSH 
was  prepared  for  the  Mead-Phoenix 
±500-kV  DC-transmission  line,  but  die 
record  of  decision  (RCX^  was  not  ffied 
pendhig  die  partic^MBtB'  election  to 
proceed  with  the  project  Western  has 
prepared  tte  ROD  anticipating  that  die 
"election  to  proceed"  wffl  occur  in  1900. 
Ad^onally.  a  State  of  ^neona 
Certificate  of  Bavironmental 


Compatibililywi 
26. 1985:  a  Cfaofc  Coimly.  I 
Special  Use  Fssmit  was  a„ 
Octobsrl7.  lOaSc  and  a  Slate  of  Newla 
Public  IMMes  constmdian  penait  «M 
apixroved  Novenbar  U,  lOOS,  isr  te 
Maad-Pboenix  d^OO-kV  DC- 
transndssioa  line.  Appropriate  steps 
have  been  taken  by  project  spenson  to 
update  these  permits.  To  date  Ike 
permits  have  been  updated  and 
approved  by  the  appropriate  State/ 
County  agencies. 

Since  1988.  load  growdi  in  die  areas 
served  by  the  proposed  project  has 
slowed.  It  now  appears  that  a  mudi 
longer  time  wifl  dapse  befdee  die  fuH 
transmission  capacity  provided  by  the 
DC  project  will  be  needed.  Accordingly, 
it  is  now  proposed  to  construct  the 
Mead-Phoenix  project  as  a.S004cV  AC> 
transmission  line  ivith  a  capacity  in  the 
1300  megawatt  (MW)  range  and  change 
its  end  points  to  two  existiiig 
substations  which  have  5004V  AC 
capability.  The  two  AC  aubstatimu 
selected  at  each  end  of  the  project  are 
die  Westwing  SubetetiaD.  about  2  miles 
west  of  the  previously  proposed 
Eastwing  DC  tominal  along  the 
approved  Mead^oenix  route,  and 
McCuUou^  n  Sabstetion,  about  13.5 
miles  southwest  of  Mead  Substation 
connecting  to  another  appioted  500-kV 
AC-line  known  as  the  Mead- 
McCulloo^VictorTiUfr-Adeianto  route. 
As  noted  above,  the  line  will  stop  at  or 
go  throo^  a  new  intermediate  SOO-kV 
AC  sutntation  to  be  ooostnicted  at 
Mead  before  proceeding  on  to  the 
McCullough  II  Substation. 

The  resulting  transmission  tine  will  be 
operated  at  50O4cV  AC  on  an  interim 
basis,  until  the  system  need  grows  to  the 
point  dmt  die  cost  of  the  AC/DC 
conversion  equipment  can  be  justified. 
At  diat  thne.  two  AC/DC  terminals  will 
be  constructed  at  Meed  and  Eastwing 
and  the  existing  transmission  line  will 
be  operated  as  a  DC-line  at  a  fai^ier 
capacity  than  coi4d  be  adiieved  with 
the  interim  AC-transmission  Mne. 

The  proposed  project  would  serve  the 
following  purposes: 

1.  Help  raduce  dependence  on  oil  and 
natural  gas  for  electaddty  consumed  in 
the  SCPPA  member  and  MSR  service 
areas. 

2.  Furnish  access  by  all  proiect 
sponsors  to  die  economy  energy  market 

3.  Provide  a  padi  far  sale  of  SRPs  <rfr- 
peak  sarpbs  capacity  to  CaUfocnia 
markets. 

4.  Provide  a  pedi  far  Western  to  seB 
economy  energy  md  firm  transmission 
from  the  Phoenix  area  to  southern 
Caltfomia. 


5.  Help  {Movide  a  link  for  movement  of 
power  and  energy  between  the  Pacific 
Northwest,  the  Desert  Southwest,  and 
Southern  California. 

6.  HnhmK^  system  reliability. 

7.  Help  meet  Ifae  famcast  need  far 
power  of  SCFPA  and  MSR  membem  by 
providing  firm,  kmg-term  transmission 
capacity. 

8.  Provide  out-of-basin  support  during 
Los  ^i^eles'  air  quality  Stage  III 
episodes. 

FOR  mRTMCII  mmntATION  cohtacr 
Mr.  Tinn  Hine,  Area  Manager,  Boidder 
City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  200, 
Boulder  City,  Nevada  8g005-O20a 
(702)  477-3200, 

Mr.  Chuck  Saylor.  Environmental 
Manager,  Boulder  City  Area  Office, 
Western  Area  Power  Administration. 
P.O.  Box  200,  Boulder  City.  Nevada. 
89005-0200.  CTO2)  477-3244. 
Mr.  Gary  Frey.  Director,  Division  of 
Environmental  Affairs,  Western  Area 
Power  Administration;  P.O.  Box  3402, 
Golden,  Colorado  a0401'-3388.  (303) 
231-1527. 
euppLEMen-AHv  mroiwiATmN:  The 
Departmeirt  of  Energy.  Western  Area 
Power  AdministratioiL  has  made  the 
decision  to  participate  in  the 
construction,  operation,  and 
maintenance  of  the  Mead-I%oenix  500- 
kV  AC/  ±5004(V  IX^transmission  line 
project 

Western's  decision  for  the  ±500-kV 
DC  transmission  line  is  based  on  the 
information  contained  in  the  draft  and 
hnal  EIS  issued  for  die  i»oject  (DOE/ 
EIS-0107;  D/1983.  F/1986).  In  1980-1990 
Western  prepared  an  environmental 
analysis  to  verify  data  contained  in  the 
EIS  and  determine  if  any  changes  in  the 
project  or  changes  in  environmental 
conditions  in  the  project  area  would 
affect  any  decisions  reached  in  the  EIS. 
The  analysis  was  prepared  pursuant  to 
the  Council  on  Environmental  Quality 
regulations  1502.9.  and  completed  in 
February  1990  Coordination  was 
conducted  with  Federal  and  State 
agencies  on  the  proposed  changes  to  the 
project  and  on  Ate  environmental 
andysis.  Responses  from  the  agencies 
indicated  they  did  not  see  any 
significant  diffiarences  in  impacts 
resulting  from  the  proposed  changes  to 
the  project  Based  on  the  analysis, 
which  showed  no  unexpected  diaoges 
or  significant  impacts.  DOEiietenninsd 
that  a  Bupplonent  to  die  EIS  was  not 
needed.  lUs  analysis  is  available  for 
public  review  from  the  Division  of 
Environmental  Affaire.  Western  Area 
Power  Administration,  P.O.  Box  3402, 
Golden,  Colwado  80401. 


Since  the  £16  was  publiahed,  the  U.S. 
Fish  and  WUdhfe  Service  {FWQ  made 
an  emaqgen^  Hstint  of  die  Mo jave 
desMt  tortoise.  Tbe  emergency  lisdng  on 
August  4, 1989,  placed  the  tortoise  cm  the 
endangered  species  list  for  240  days.  On 
April  2, 1990.  the  Mojave  desert  tortoise 
was  listed  as  a  threatened  species.  As  a 
result  of  the  listiog,  die  project  sponson 
felt  that  surveys  bx  the  favtoiae  should 
be  completed  in  appropriate  areas  of  the 
project  ri^t-of-way  (ROW).  This  survey 
indicated  the  presence  of  four  (4) 
tortoises  along  the  ROW  in  Nevada. 
Western  has  alreaci^  begun  informal 
consultation  with  FWS  regarding 
endangered  and  threatened  species  in 
the  pr^ct  area  and  based  on  those 
discussions  has  identified  several 
alternative  mitigative  measures  whidi 
will  minimize  in^iacts  to  the  threatened 
Mojave  desert  tortoise.  These  measures 
may  include,  but  not  necessarily  be 
limited  to  (1)  restrictions  on  constructiao 
activities  during  portions  of  the  armual 
life  cycle  of  the  tortoise;  (2)  moving 
potentially  impacted  tortoises  to  nearby 
unimpacted  areas:  (3)  conducting 
burrow  surveys  immediately  prior  to 
construction  activites;  and  (4)  having  a 
tortoise  biologist  accompany 
construction  crews  in  areas  known  to 
contain  the  threatened  species.  Based  on 
these  mitigative  measures.  Western 
concluded  that  the  proposed  action 
would  not  further  endanger  die  Mojave 
desert  tortoise.  Tlie  I4ioeiiix  field  office 
of  the  FWS  has  tentatively  concurred 
with  that  conclusion,  pending  the  formal 
section  7  consultation  which  will  start 
with  the  submission  of  the  biological 
assessment 

An  issue  identified  in  the  EIS 
regarding  the  Wilderness  Study  Area 
(WSA)  boundary  at  Burro  Creek  has 
been  resolved  with  the  BLM.  Initially, 
the  WSA  boundary  was  set  at  die  east 
edge  of  the  existing  Mead-Liberty  345- 
kV  transmission  line  ROW  which  would 
have  forced  the  subject  line  to  cross 
over  and  then  recross  the  Mead-Liberty 
line  witibin  a  one-half  mile  area.  The 
subject  new  line  would  be  located  on 
the  same  side  as  the  WSA.  Proposed 
draft  legislation  recommended  to 
Congress  that  the  WSA  boundary 
should  be  set  hack  one-fourth  mile  to  the 
east  which  would  resolve  the  problem. 

Thf  Mead-Fhoenix  project  will  be 
constracted  along  die  project  sponson* 
preferred  route  as  described  in  the  final 
EIS  (FEiS).  This  route  is  substantialfy 
the  same  as  die  environmentelly 
preferred  route  with  the  exoeption  of 
about  8  miles  (see  figure  3-fiP,  in  the 
FEIS).  There  were  no  significant 
differences  in  the  impacte  between  die 
environmentally  preferred  and  the 
project  sponson'  preferred  routes. 


All  ndttgatton  measures  idendfiad  an 
die  draft  end  RiB  «s  wall  M  the 
enpriranamntal  analysis  srfl  be  adopted 
by  Western  and  will  be  made  part  ef  the 
specifications  for  oonstmctiaB.  Any 
unforeseen  site-specific  requiiements 
will  be  coordinated  with  this  appropriate 
Federal,  State,  and  local  agencies. 

Public  Involvement 

An  extensive  poUic  involvement 
program  was  implemented  during 
project  planning.  Hiis  included 
newspaper  notices,  t^vision  spots. 
Federal  Register  notices,  and  a 
newsletter  enttded  "Powrer  Update"  was 
sent  to  approximately  350  interested 
agencies  and  individuals.  Numerous 
agency  meetings  were  held  and  several 
pubhc  information  workshops  were 
conducted  during  the  project  (See  die 
FEIS,  section  6-3f  and  chapter  2  in  die 
draft  EIS  [DEIS],  for  a  more  detailed 
description).  Chapter  1  in  the  FEIS 
describes  the  process  followed  for  die 
public  review  of  the  DEIS.  The  issues 
raised  by  the  pnblic  and  the  responses 
are  addressed  in  tables  1-1  and  1-2.  In 
fact  the  FEIS  must  be  used  in 
conjunction  with  the  DEIS.  Tlie  FEIS 
contains  only  a  summary,  responses  to 
public,  and  agency  comments  on  the 
DEIS,  and  errata  and  changes  to  the 
DEIS. 

Description  of  the  Pioposed  Action 

I.  Facilities 

As  a  result  of  systems  investigations, 
the  project  sponson'  propose  die  Mead 
to  Fhoraix  ±50OkV  DC-ti-ansmission 
line.  This  line  would  transmit  power 
between  the  Mead  area  and  the  I^oenix 
area.  The  proposal  includes  a  ±SOO-kV 
DC-transmission  line,  two  substations 
and  converter  terminals,  associated 
communication  facilities,  and  ground 
electrodes.  Power  transfer  capability 
would  initially  be  rated  at  1000  MW  on 
a  continual  basis  widi  an  ultimate 
capability  of  transmitting  2200  MW. 

As  discussed  above  in  the  ROD  and  in 
the  environmental  analysis,  the  present 
500-kV  AC-transmission  line  interim 
project  is  for  a  Westwing-Mead- 
McCuJlough  n  5004V  AC/  ±500-kV  DC- 
transmission  line. 

The  500-kV  Une  from  Westwing  to 
Mead  includes  the  series  capacitors,  all 
terminal  facilities  at  Westwing  including 
the  230-kV  phaae  shiften  and  600/230- 
kV  transformers,  a  new  230-kV  bay  at 
Westwing  and  replacement  of  seven 
existing  230-kV  circuit  breaken  at 
Westwing.  and  one-diird  of  the  Mead 
500-kV  switchyard. 

The  S004cV  line  from  Mead  to 
McCullough  n  includes  one-third  of  the 
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Mead  500-kV  switchyard,  single  line 
termination  at  McCuillough  n,  one-half  of 
MuCullough  n  common  costs  including 
the  500-kV  ties  to  the  McCullough  500- 
.  kV  bus,  and  one-half  of  the  static  var 
compensator  installed  as  part  of  the 
Mead-Hioenix  and  the  Mead-Adelanto 
projects. 

Mead  Switchyard  and  500/230-kV 
transformer  The  500/230-kV 
transformer(s)  at  Mead,  one-third  of  the 
Mead  500-kV  switchyard.  230-kV 
terminal  facilities  at  Mead  and 
replacement  of  four  existing  230-kV 
circuit  breakers  at  Mead. 

The  design,  construction,  operation, 
and  maintenance  of  the  Mead-Phoenix 
500-kV  AC/±500-kV  DC-transmission 
line  would  meet  or  exceed  the 
requirements  of  the  National  Electrical 
Safety  Code.  U.S.  Department  of  Labor 
Occupational  Safety  and  Health 
Standards,  and  the  project  sponsor's 
own  requirements  for  maximum  safety 
and  protection  of  landowners  and  their 
property.  Electrical  characteristics  of  the 
proposed  transmission  facilities  are 
shown  in  table  3-1  in  the  DEIS. 

Towers  for  the  proposed  500-kV 
transmission  line  would  be  free-standing 
lattice-type  made  of  unpainted 
galvanized  steel.  Typical  tower-to-tower 
spans  are  anticipated  to  be 
approximately  1,200  feeL  Free-standing, 
square-based  towers  would  be  used 
along  the  entire  route.  Typical  tower 
height  would  be  120  feet  A  200-foot 
ROW  would  be  required  for  these 
towers.  Four  foundations  for  each  tower 
would  be  required.  Electrical  conductors 
would  provide  the  medium  over  which 
electrical  energy  for  die  project  would 
flow. 

2.  Proposed  Route 

The  route  selected  is  the  project 
sponsors  route  which  is  similar  to  the 
environmentally  preferred  route  (see 
figure  3-OF  in  the  FEIS).  This  route 
would  parallel  existing  transmission 
lines  for  235  miles  of  its  243.5  mile 
distance.  Starting  at  McCullough  II 
Substation,  the  line  would  proceed 
northeast  across  Eldorado  Valley  over 
the  dry  lake  area  to  Mead  Substation. 
From  Mead  Substation,  the  route  would 
parallel  an  existing  345-^V  line,  proceed 
southeast  through  Eldorado  Valley,  and 
enter  the  Lake  Mead  National 
Recreation  Area  where  the  route  would 
traverse  the  Eldorado  Mountains  in 
southeastern  Nevada,  cross  the 
Colorado  River  in  Black  Canyon  and 
continue  east  into  Mohave  County, 
Arizona,  crossing  the  Black  Mountains. 
U.S.  Highway  93  and  Detrital  Valley. 
The  route  would  then  proceed  southeast 
across  the  White  Hills,  traverse  the 
northern  portion  of  Hualapai  Valley 


north  of  Red  Lake,  then  generally 
parallel  the  Grand  Wash  Cliffs  dong  the 
eastern  side  of  Hualapai  Valley  before 
crossing  U.S.  Highway  66  just  northeast 
of  the  Peacock  Mountains.  The  route 
would  parallel  the  east  side  of  the 
Peacock  Mountains,  cross  Interstate  40, 
and  continue  south  through  the  Big 
Sandy  River  valley  between  the 
Hualapai  and  Aquarius  mountains 
roughly  paralleling  U.S.  Highway  93. 
The  route  would  cross  the  Big  Sandy 
River  north  of  Wikieup  and  proceed 
southeast  before  crossing  Burro  Creek 
and  entering  Yavapai  County. 
Continuing  southeast  the  route  would 
cross  the  Santa  Maria  River,  parallel  a 
section  of  U.S.  Highway  93  designated 
by  the  Arizona  Highway  Department  as 
the  Joshua  Tree  Parkway  and  pass  west 
of  the  Date  Creek  Mountains.  No  longer 
paralleling  U.S.  Highway  93,  the  route 
would  continue  southeast  cross  State 
Highway  71  and  enter  Maricopa  County. 
From  there,  the  route  would  continue 
southeast  through  Aguila  Valley,  cross 
U.S.  Hi^way  60,  pass  through  the 
Vulture  Mountains  and  into  the 
Hassayampa  Plain  before  turning  east 
(leaving  the  existing  345-kV 
transmission  line),  crossing  the 
Hassayampa  River  and  passing  north  of 
the  White  Tank  Mountains  (parallel  to 
the  Palo  Verde-Westwing  500-kV 
transmission  line).  The  route  would 
cross  U.S.  Highway  93,  Beardsley  Canal 
and  continue  on  to  the  Eastwing 
terminal  site  east  of  the  Agua  Fria  River. 
The  preferred  route  of  the  project 
sponsors  is  the  same  as  the 
environmentally  preferred  route  with  the 
exception  of  liiJcs  64.  33  and  49/50.  As 
shown  on  figure  3-4F  in  the  FEIS,  the 
project  sponsors  preferred  route 
deviates  east  on  Link  21a,  then  turns 
south  on  Links  77  and  78  to  the  point 
where  it  intersects  with  the 
environmentally  preferred  route. 

3.  Western's  Role  in  the  Project 

Western  will  obtain  the  ROW  and 
will  operate  and  maintain  the  line  and 
facilities  after  construction  by  SRP. 

4.  Construction  Practices 

Construction  of  the  transmission  line 
and  supporting  facilities  consists  of 
several  phases  of  work  including,  but 
not  limited  to,  surveying,  clearing, 
regrading  the  existing  access  roads  with 
construction  of  some  short  new  access 
spur  roads,  foundation  installation, 
allocation  of  materials  along  the 
construction  route,  structure  assembly 
and  erection,  conductor  stringing,  site 
restoration,  and  final  cleanup. 
Additionally,  there  will  be  construction 
of  four  microwave  commimication  sites. 


All  these  activities  are  further  described 
in  the  DEIS. 

5.  Operation  and  Maintenance  Practices 

The  nominal  voltage  of  the  Mead  to 
Phoenix  transmission  line  would 
initially  be  500-kV  AC  and  later  ±  500- 
kV  DC  There  may  be  minor  excursions 
of  up  to  plus  5  percent  above  the 
nominal  level  depending  upon  load  flow. 
Systems  dispatchers  in  power  control 
centers  will  direct  the  day-to-day  line 
scheduling  and  equipment  operation  by 
supervisory  control  to  operate,  maintain, 
and  protect  the  system.  Circuit  breakers 
will  operate  automatically  in  an 
emergency  to  ensure  the  safety  of  the 
system. 

Safety  is  a  primary  concern  in  the 
design  of  the  50O-kV  AC/±500^V  DC- 
transmission  line.  The  transmission  line 
would  be  protected  at  both  ends  ivith 
valve  controls  or  circuit  breakers.  If 
conductor  failure  ocau«,  power  would 
be  automatically  removed  from  the  line. 
Lightning  protection  is  provided  by 
overhead  groundwires  along  the  line. 
Electrical  equipment  and  fencing  at  the 
substation  would  be  grounded.  All 
fences  and  metal  gates  crossing  or 
within  the  transmission  line  ROW 
would  be  grounded  to  prevent  shock 
potential. 

The  5004cV  AC/±500^V  DC- 
transmission  line  would  be  inspected  on 
a  regular  basis  by  both  land  and  air 
patrols.  Maintenance  would  be 
performed  as  needed.  Frequent  access  to 
the  transmission  lines  for  maintenance 
purposes  is  generally  not  necessary. 
When  access  is  required  for 
nonemergency  maintenance  and  repairs, 
the  project  sponsors  would  adhere  to  the 
same  precautions  that  were  taken  during 
the  original  construction.  Crews  would 
be  instructed  to  protect  crops,  plants, 
wildlife  and  other  resources  of 
significance.  The  comfort  and  safety  of 
any  local  residents  would  be  provided 
for  by  limiting  noise,  dust  and 
movement  of  maintenance  vehicles. 

After  the  transmission  line  has  been 
energized,  land  uses  that  are  compatible 
with  safety  regulations  would  be 
permitted  in  and  adjacent  to  the  ROW. 
Existing  land  uses  such  as  agriculture 
and  grazing  are  generally  permitted 
within  the  ROW.  Compatible  uses  of  the 
ROW  on  public  lands  would  have  to  be 
approved  by  the  appropriate  agency. 
Incompatible  land  uses  within  the  ROW 
include  constructing  buildings,  drilling 
wells,  and  any  use  requiring  changes  in 
surface  elevation  that  would  affect 
Western's  operation  and  maintenance 
activities. 

Various  techniques  will  be  used 
within  the  ROW  to  control  or  eliminate 


vegetatioo  thait  could  interfere  with 
reUafale  serviae.  The  ROW  will  not  be 
cleared;  as  mudi  vegetation  will  be  left 
as  possible.  T^cfaniqoes  include  hand 
and  medtanical  cutting  as  well  as 
selective  application  oT  approved 
herbicides.  The  management  objective, 
type  of  vegetation  present  adjacent  land 
use  and  development  and  impacts  of 
the  control  tedhnique  will  be  considered 
in  selecting  the  most  appropriate  method 
to  use  at  each  fiacility  and  along  eadi 
ROW  segment  Herbicides  will  not  be 
used  on  Federsdly-owed  lands, 
consistent  widi  current  Federal  court 
restrictions,  but  may  be  used  on  other 
lands  in  cooperation  with  the 
landowners. 

The  electricid  converter  stations  that 
are  proposed  at  a  later  date  in  the  life  of 
the  project  maiy  be  manned  and/or 
operated  from  a  remote  site.  Qectrical 
equipment  woidd  be  operated  from  the 
converter  builcfing  (see  figure  3-4  in  the 
DEIS).  The  substation  equipment  and 
facflity  layout  would  be  designed  to 
limit  radio  and  television  interference, 
audible  noise,  and  magnetic  and 
electrical  fields  to  values  indicated  on 
table  3-3  in  the  DEIS.  All  terminals 
would  be  fenced,  locked,  and  secured. 
Entry  would  be  restricted  to  appropriate 
utility  personnel 

Communication  facilities  associated 
with  the  proposed  project  would  be 
unmanned  and  would  operate 
automatically.  The  buildings  would  be 
fenced,  locked,  and  secured.  The 
maximum  microwave  transmitter  power 
at  each  facility  would  be  five  watts. 

Alternatives  Considered 

Five  general  alternatives  were 
considered  and  evaluated  by  the  project 
sponsors  during  the  eariy  planning  of 
the  proposed  project  to  meet  the  need  by 
providing  additional  power  in  their 
respective  service  areas.  These 
alternatives  were:  (1)  No  Action.  (2) 
Energy  Conservation.  (3)  Alternative 
Generation  Sources,  (4)  Alternative 
Transmission  Technologies,  and  (5)  The 
Original  Proposed  Project  (the  original 
±S00-kV  DC-transmission  line]  %vith 
routing  alternatives.  Investigation  of  the 
alternatives  deacribed  in  the  DEIS  and 
FEIS  led  the  project  sponsors  to  the 
conclusion  that  the  optimal  means  for 
supplying  power  to  dieir  service 
territories  within  the  timeframe  of  the 
stated  need,  (given  the  economic 
environmental  and  state-of-the-art 
constraints  of  alternative  actions)  is  to 
construct  an  orerfaead  DC-transmission 
system  between  the  Mead  Substation  in 
Nevada  and  the  Phoenix  metropolitan 
area. 


1.  NoAction 

The  no  action  alternative  for  this 
project  is  intapwtad  to  mean  diat  there 
would  be  no  additional  tFanamismon 
fadlitiet  beyond  Ibose  tiiat  are  already 
constructed  or  approved  for 
cMistmction  by  the  sponsors  of  tiiis 
project  The  advantages  of  the  no  acti(m 
alternative  would  be  the  preclusion  of 
environmental  impact)}  and  costs 
associated  with  the  construction  and 
operation  of  a  new  transmission  line. 

The  disadvantages  of  the  no  action 
alternative  include  the  loss  of  potential 
I»oject  tax  revenues  in  addiition  to 
positive  environmental,  socioeconomic 
and  electric  service  impacts  that  would 
result  Another  disadvantage  of  die  no 
action  alternative  would  be  that  some  of 
the  project  sponscMV  would  probably 
increase  generation  from  existing  oil  and 
gas-fired  powerplant  units  in  an  effort  to 
meet  the  forecasted  need.  Not  only  are 
oil  and  gas  more  expensive  than  coal 
but  their  use  is  discouraged  by  Federal 
energy  policy  as  stated  in  die 
Powerplant  and  Industrial  Fuel  Act  of 
1978.  Increased  generation  would  reduce 
reserve  margins  to  unacceptable 
reliabihty  standards.  The  project 
sponsors  would  also  continue  to  expand 
their  energy  conservation  efforts  in  an 
attempt  to  mitigate  the  no  action 
alternative.  Some  significant 
disadvantages  would  result  from  the 
shortage  in  electrical  supply  if  there  was 
no  action.  Some  of  the  project  sponsors 
would  not  be  able  to  diversify  fuel 
sponsors  and.  accordingly,  reduce  their 
oil  dependency.  An  interruption  to  the 
oil  supply  could  seriously  affect  their 
service.  Access  to  coal-lrased  eneigy  in 
Arizona  and  New  Mexico  would  be 
precluded.  Service  may  be  interrupted 
more  frequentiy  for  maintenance  and 
emergency  outages,  and  a  moratorium 
on  new  hookups  may  become  necessary. 
Such  a  situation  could  adversely  affiect 
residential,  commerical  and  industrial 
customers  in  terms  of  income,  health, 
safety  and  general  convenience. 

2.  Energy  Conservation 

Energy  conservation  has  the 
advantage  of  reducing  energy 
consumption  ynih  no  documented 
adverse  environmental  impacts. 
However,  factors  such  as  high  capital 
costs,  cost-effectiveness  and  pubUc 
acceptance  may  inhibit  the 
implementation  of  some  energy 
conservation  programs.  The  project 
sponsors  have  developed  and  put  into 
effect  numerous  energy  oonservation 
and  load-management  programs  that 
have  reduced  energy  consumption  and 
system  peak  demand  -compared  to 
earlier  forecasts.  Current  demand 


forecasts  for  the  utilities  incorporate 
anticipated  enogy  aavlags  and 
reduction  in  peA 'demand  frcMB 
conservation  and  load-management 
programs,  and  demonstrate  that  despite 
these  efforts,  a  significant  difference 
remains  between  pn^ected  demand  and 
existing  capacity. 

3.  Alternative  Generation  Sources 

The  project  sponsors  hi  California 
could  meet  their  stated  needs  by  adding 
generation  capacity.  However,  because 
of  the  high  capital  costs,  «ivironmental 
regulations  and  lead  time  required  to 
construct  a  new  generating  facility,  new 
power  could  not  be  provided  to  users  in 
a  realistic  time  period. 

■*.  Alternative  Tranmission 
Technologies 

Other  possible  alternatives  include 
the  use  of  existing  or  other  planned 
transmission  systems  or  alternative 
technologies.  Use  of  existing  and 
planned  lines  is  not  considered  feasible 
because  at  present  all  lines  are  being 
utilized  to  capacity  in  the  tramsmission 
systems  from  Arizona  to  southern 
Nevada  and  California.  Future 
transmission  lines  now  committed  or 
under  construction  will  hAve  little,  if 
any,  uncommitted  excess  capacity. 

Several  options,  both  AC  and  DC, 
were  evaluated  as  alternatives  to  a  new 
±  500-kV  DC-transmission  line.  AC 
alternatives  included  upgrading  the 
capacity  of  the  existing  Mead-Liberty 
345-kV  line,  upgrading  the  existing 
Mead-Liberty  345.kV  Ime  to  500-kV  AC. 
and  building  a  new  SOO-kV  AC- 
transmission  line  parallel  to  die  existing 
Mead-Liberty  345-kV  line.  The  DC 
alternatives  included  converting  die 
existing  Mead-Liberty  345-kV  line  to  a 
250-kV.  300-kV,  or  400-kV  DC-line.  None 
of  the  AC  alternatives  provide  the 
required  transfer  capability  betMreen 
Mead  and  Eastwing  while  die  DC 
alternatives  were  not  economically 
competitive  with  a  new  ±500-kV  DC- 
transmission  line. 

5.  The  Original  Proposed  Project 

Major  Project  facilities  would  include 
the  following: 

•  Approximately  240  miles  of  ±  SOO- 
kV  IX>transmission  line; 

•  A  substation  and  converter  terminal 
at  the  existing  Mead  Substation  site; 

•  A  substation  and  converter  terminal 
at  the  proposed  Eastwing  site  on  the 
east  bank  of  die  Agua  Fria  River  north 
of  Rioenix; 

•  Two  ground  electrodes,  probably  in 
Detrital  Valley  and  northwest  of  the 
White  Tank  Mountains,  Arizona; 

•  Communication  facilities:  and 
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•  Access  roads. 

Power  transfer  capability  would  be 
initially  rated  at  1800  MW  on  a 
continual  basis  with  an  ultimate 
capability  of  transmitting  2200  MW. 
Project  construction  was  plamied  to 
be^  in  1987  and  to  be  completed  in 
1991.  Estimated  capital  cost  for  the 
project  is  $SOaooaOOa  The  estimated 
life  of  the  project  is  35  years. 

A.  Alternative  Terminals 

The  Mead  Substation  was  the  only  DC 
terminal  considered  in  Nevada.  Five 
alternative  terminal  sites  and  associated 
ancillary  transmission  systems  in  the 
Phoenix  area  were  evaluated  utilizing 
regional  data  to  determine 
environmental  conflicts.  As  a  result  of 
these  analyses,  the  Estella  and  Library 
Substation  alternatives  were  eliminated 
because  of  greater  potential  conflicts 
with  land  use,  visual,  and  cultiiral 
resources.  The  third  station  alternative 
was  subsequenUy  eliminated  because  of 
system  engineering  constraints  and  cost 
The  two  remaining  sites  analyzed  in 
detail  were  the  Eastwing  Terminal  and 
the  Westwing  Substation. 

B.  Routine  Alternatives 

Regional  environmental  studies  were 
conducted  to  identify  a  set  of  alternative 
corridors  to  be  assessed  in  details.  A 
hterature  search  and  agency  contact 
program  were  implemented  in  order  to 
collect  the  data  necessary  to  assemble 
an  inventory  of  the  environmental 
resources  within  the  regional  study  area. 
Following  the  completion  of  the  resource 
inventory,  an  analysis  was  conducted  to 
determine  the  sensitivity  of  each 
environmental  resource  to  the 
introduction  of  the  proposed 
transmission  line.  Approximately  1.500 
miles  of  the  most  feasible  routing 
alternatives  or  opportunities  (primarily 
areas  of  least  sensitivity  or  existing 
utility  corridors)  were  identified.  The 
project  sponsors  then  reviewed  these 
routing  alternatives  to  determine 
apparent  engineering  or  economic 
constraints.  The  review  resulted  in  the 
elimination  of  about  300  miles.  Aerial 
field  review  of  the  routing  alternatives, 
conducted  with  the  project  sponsors, 
contracted  environmental  plaimers.  and 
BLM  personnel  as  participants,  resulted 
in  further  elimination  of  the  least 
feasible  routing  alternatives  and 
refinement  of  the  locations  of  those 
alternatives  remaining  in  the  study.  As  a 
result  of  this  screening,  approximately 
840  miles  of  routing  opportunities  were 
addressed  during  the  corridor-spedfic 
environmental  studies  and  impact 
assessment 


Kfitigatioo/Enviionmental 
Consequences 

Environmental  consequencies  from 
the  present  proposed  action  (a  new  500- 
kV  AC-transmission  line  which  can  be 
converted  later  to  a  ±500-kV  DC- 
transmission  line)  and  alternatives  are 
the  residual  impacts  derived  through  a 
process  that  first  identified,  and 
subsequendy  evaluated  and  integrated, 
initial  (unmitigated)  impacts  and 
appropriate  mitigating  measures.  The 
process  involved: 

(1)  Assessing  impact  based  upon  a 
comparison  of  the  proposed  project  with 
the  preproject  enviromnent; 

(2)  Determining  mitigation  that  would 
effectively  avoid,  effectively  redude  or 
eliminate  impacts;  and 

(3)  Identifying  "residual"  impacts,  or 
impacts  remaining  after  the  application 
of  mitigation  measures  to  which  the 
project  sponsors  had  committed. 

Tlie  impact  assessment  and  mitigation 
planning  process  is  described  in  more 
detail  in  the  DEIS:  therefore,  reference 
should  be  made  to  figure  5-1  in  the 
DEIS.  The  new  AC-transmission  line 
and  associated  impacts  were  discussed 
in  the  1989  environmental  analysis 
report  The  potential  residual  impacts 
along  the  project  sponsors'  preferred 
route  resulting  from  the  COM  of  the 
proposed  project  are  generally 
summarized  in  table  S-IF  in  the  FBIS. 
This  table  presents  a  quantitative 
analysis  of  impacts  for  the  final  project 
sponsors'  preferred  route.  Route  3F.  This 
table  is  an  addendum  to  the  DEIS  table 
S-1  and  can  be  used  in  conjunction  to 
compare  all  final  routing  alternatives. 

All  practicable  means  to  avoid  or 
minimize  environmental  ^ects  have 
been  adopted  for  the  preferred 
alternative.  Western  is  committed  to 
adopt  the  provisions  of  the  generic,  as 
well  as  site  specific  mitigation 
measures.  Some  of  the  required 
mitigation  will  be  coordinated  through 
additional  consultation  with  Federal  and 
State  agencies. 

Residual  impacts  to  biological 
resources  are  considered  low  to 
moderate  given  the  predicted 
effectiveness  of  proposed  mitigation 
measures.  The  preferred  route  would 
cross  habitats  of  local  desert  tortoise 
populations,  and  would  potentially 
disturb  special-status  riparian  habitat 
(2.7  miles).  State  listed  wildlife  species, 
BLM  listed  sensitive  plant  and  animal 
species,  and  Federal  threatened  and 
endangered  plant  and  animal  species. 

Direct  and  long-term  impact  for  land 
use  include  any  impact  that  displaces, 
alters,  or  otherwise  physicaUy  affects 
any  existing  development  of  a  planned 
residential,  commercial,  industrial,  or 


institutional  use  oi  activity,  utility  line 
or  a  facility,  communication  facility  or 
related  activity,  air  facility  or  related 
activity;  or  affects  official  general  or 
regional  plans,  policies,  goals,  or 
operations  of  communities  or 
governmental  agencies.  As  shown  on 
table  &-JF  in  the  FEIS,  no  significant 
potential  impacts  were  identified  along 
the  preferred  route,  and  residual  impacts 
are,  therefore,  low. 

Residual  visual  impacts  along  the 
preferred  route  are  considered  low  for 
the  majority  of  the  route  where  the 
Mead-Phoenix  line  would  parallel 
existing  transmission  lines.  Moderate 
impacts  were  assigned  to  2.3  miles  on 
Link  77  where  the  route  deviates  from 
existing  transmission  lines  east  of  the 
Douglas  Land  Corporation  property. 

The  socioeconomic  impact  analysis 
addressed  potential  positive  afid 
negative  effets  of  construction  workers' 
activities  and  expenditure  and  fiscal 
matters  that  woidd  result  from  the 
construction  of  the  proposed  facilities. 
Hie  maximum  demand  by  construction 
workers  for  temporary  accommodations 
could  be  met  with  existing  facilities  in  • 
each  community  and  commimity 
services  would  be  adequate.  Potential 
indirect  tax  revenues  that  accrue  to 
communities  and  taxing  jurisdictions  in 
the  study  area  would  be  minimal  during  . 
construction,  but  would  be  a  beneficial 
impact  of  the  proposed  project 
Increases  in  property  tax  revenues 
during  operation  would  be  a  significant 
long-term  beneficial  impact  without 
requiring  additional  services. 

Impacts  to  archaeological  resources, 
which  are  nonrenewable,  would  be 
adverse  and  permanent.  Impact  levels 
were  identified  based  on  an  evaluation 
of  levels  of  sensitivity  and  access  road 
requirements.  Along  the  preferred  route, 
si^iificant  potential  impacts  include  1.3 
miles  of  hi^  impact  and  24  J  miles  of 
moderate  impact  in  areas  exhibiting 
high  to  moderate  resource  sensitivity. 
Overall,  the  route  is  considered  to  have 
low  to  moderate  residual  impacts. 
Significant  potential  impacts  of  historic 
resources  along  the  preferred  route 
include  0.2  mile  of  high  impact  and  22.8 
miles  of  moderate  impact  in  very  high 
and  high/moderate  sensitivity  areas, 
respectively.  Overall,  impacts  are  low  to 
moderate. 

Along  the  preferred  route,  residual 
impacts  would  occur  for  approximately 
6  miles  and  moderate  impact  for  2  miles 
to  Native  American  sites  associated 
with  resource  exploitation,  rock  art 
cremation/burial,  habitation,  and 
historic  events. 

No  significant  potential  impacts  to  air 
and  eartii  resources  or  acoustical 


characteristics  were  identified. 
Transmission  lines  are  not  major 
sources  of  air  pollution.  While  some 
ozone  and  nitrous  oxide  might  be 
expected  to  result  from  the  operation  of 
hi^-voltage  Une,  tests  have  shown  the 
amounts  to  be  below  the  detectable 
limits  of  modem  day  instrumention. 
Electrical,  biological,  health,  and  safety 
effects  were  addressed  in  the  FEIS  and 
found  to  be  of  no  significant  impact 

In  general,  impacts  to  paleontological 
resources  are  direct  adverse,  and  long- 
term.  Along  the  final  routing 
alternatives,  paleontological  resources 
would  be  crossed  by  Links,  1, 13. 14a, 
14b,  17/58/18. 41,  43,  44.  and  45/46/30. 
However,  potential  impacts  in  these 
areas  are  anticipated  to  be  low  with  the 
exception  of  moderate  initial  impacts 
along  Links  43  and  44.  The  project 
sponsors'  commitment  to  modifying 
tower  placement  along  Links  43  and  44 
result  in  a  predicted  low  residual 
impact  Because  low  impacts  identified 
were  throughout  the  entire  study  area, 
paleontological  resources  were  not 
factored  into  the  final  route  selection 
process. 

In  addition,  the  1989  enviroimiental 
analysis  report  indicates  that  land  use 
along  the  certified  project  route  is 
occurring  as  predicted  in  the  original 
EIS.  In  those  areas  where  residential 
development  has  occurred,  visual 
impacts  have  increased  accordingly. 
Biological  resources  have  remained 
largely  the  same  since  the  original 
assessments,  with  some  changes  in 
special  status.  Mitigation  measures  have 
been  modified  as  needed  to  avoid  or 
reduce  the  level  of  any  new,  potential 
effect  on  biological  resources. 

Based  on  the  environmental  analysis, 
conditions  along  the  certified  route  have 
remained  the  same  or  development  has 
occurred  as  anticipated  in  the  original 
EIS.  Therefore,  It  does  not  appear  that 
the  basis  of  the  original  route  decision 
has  changed  in  any  significant  maimer 
since  the  route  certification.  This 
analysis  included  the  change  from  a 
±500-kV  DC-transmission  line  to  an 
interim  500-kV  AC-transmission  line. 

Relationsh^  With  Other  Projects 

Related  to  the  Mead-Phoenix  Project 
is  the  proposed  Mead/McCullough- 
Victorville/Adelanto  Transmission 
Project  with  could  accommodate  power 
transfer  west  into  California.  The  Los 
Angeles  Department  of  Water  and 
Power  (DWT),  •  member  of  SCPPA.  and 
other  project  sponsors  (some  of  the 
project  sponsors  of  the  Mead-Phoenix 
will  not  be  a  part  of  this  project) 
propose  to  des^  construct,  operate, 
and  maintain  a  500-kV  AC-transmission 
line  from  the  Mead  or  McCuUough 


Substation  near  Boulder  City,  Nevada, 
to  the  Victorville  or  Adelanto  Substation 
in  California.  An  AC-line  would  have  a 
nominal  capacity  of  1200  MW.  and 
would  begin  at  McCullough  and 
terminate  at  either  Adelanto  or 
Victorville.  A  DC-line  would  have  a 
nominal  capacity  of  2000  MW  from 
Mead  Substation  to  Adelanto 
Substation.  A  converter  station  and 
associated  facilities  would  be  required 
within  or  adjacent  to  Adelanto 
Substation.  The  BLM  and  DWP  have 
prepared  a  combined  DEIS/ 
Envirorunental  Impact  Report  for  the 
proposed  Mead-McCullough- Victorville/ 
Adelanto  Transmission  Project 
llierefore,  the  focna  of  the  Mead- 
Phoenix  EIS  documents  are  for  siting 
shidies  for  the  Mead-Phoenix  500-kV 
AC/ ±  500-kV  DC-transmission  line  and 
directiy  realated  facilities. 

FloodpIains/WeUands  Statement  of 
Fmdings 

Along  the  final  routing  alternatives, 
moderate  residual  impacts  to  wetiands 
are  anticipated  at  crossings  of  the 
Colorado  River,  the  only  true  wetiands 
within  the  study  corridors  (Links  45/46/ 
30, 41  and  .44).  "rhe  project  sponsors 
have  committed  to  spanning  sensitive 
features,  thus  avoiding,  to  the  extent 
possible,  removal  of  riparian  vegetation. 
Impacts  to  floodplains  crossed  by  the, 
alternative  corridors  are  anticipated  to 
be  minimal  because  of  project  sponsors' 
mitigation  commitment  of  spanning 
sensitive  features.  However,  the 
potential  for  damage  to  towers  from 
severe  flooding  does  exist  in  areas 
where  spaiming  may  not  be  possible 
(e.g.,  the  Hassayampa  River).  Where 
tower  placement  occurs  in  a  floodplain, 
construction  disturbance,  potentially 
increasing  erosion,  and  stream 
sedimentation  will  be  minimal  since  the 
majority  of  the  stream/river  crosses  are 
generally  dry.  In  addition,  the  project 
sponsors  have  agreed  to  conduct  a 
preconstruction  survey  to  determine  the 
most  effective  means  of  mitigation  site- 
specific  impacts.  Further  information 
regarding  the  location  of  floodplains  and 
wetiands  (displayed  as  riparian  areas]  is 
available  in  figures  4-2  and  4-4  in  the 
DEIS  and  in  Volume  2:  Natural 
Environment  Report 

As  discussed  in  the  paragraph  above, 
the  potential  for  avoiding  most  of  the 
floodplains  and  wetiands  during  final 
siting  and  construction  of  the  faciUties  is 
very  high  and  is  the  preferred  method  of 
mitigating  potential  impacts.  Avoidance 
of  construction  in  all  floodplains  is  not 
practicable:  however,  structures  will  be 
placed  as  far  from  the  center  of  the 
floodplain  as  is  possible  to  reduce 
potential  for  debris  to  collect  near  the 


towers  and  for  damage  to  the  towers  to 
be  reduced.  Alternatives  to  locating  the 
facilities  were  analyzed  during  the 
environmental  studies  and  further 
surveys/studies  will  be  conducted  just 
prior  to  construction.  The  proposed 
facilities  will  conform  with  all 
appUcable  State  and  local  floodplain 
protection  standards.  Final  mitigation 
measures  will  be  made  part  of  the  COM 
PlaiL 

Issued  at  Golden.  Colorado,  August  21, 
1990. 

William  H.  CUgett 
Administrator. 
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Notice  of  Rat*  Order;  Loveiand  Area 
Projects 

aoency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  rate  order  No. 
WAPA-47  for  the  proposed  firm  power 
and  transmission  service  rates  for  the 
Loveland  Area  Projects. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No. 
WAPA-47  and  Rate  Schedules  L-F2,  L- 
Tl,  and  L-T2,  placing  increased  firm 
power  and  transmission  service  rates  for 
the  Loveland  Area  Projects  (LAP)  into 
effect  on  an  interim  basis.  The  rates  will 
remain  in  effect  on  an  interim  basis  until 
the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  into  effect  on  a  final 
basis  or  until  they  are  replaced  by 
another  rate. 

The  final  Post-1989  General  Power 
Marketing  and  Allocation  Criteria;  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division  (Criteria)  were  published  in  the 
Federal  Register  on  January  31, 1986  (51 
FR  4012).  The  Criteria  contractually 
integrated  the  resources  of  the  Pick- 
Sloan  Missoiui  Basin  Program- Western 
Division  (P-SMBP-WD)  and  die 
Fryingpan-Arkansas  Project  (Fry-Ark), 
both  commonly  referred  to  as  the  LAP, 
and  called  for  the  establishment  of  an 
initial  rate  for  LAP  power. 

The  fiscal  year  (FY)  1989  power 
repayment  study  (PRS)  for  the  Pick- 
Sloan  Missouri  Basin  Program  (P-SMBP) 
and  the  FY  1989  PRS  for  Fry-Ark 
indicate  that  the  existing  rates  do  not 
yield  sufficient  revenue  to  satisfy  the 
cost-recovery  criteria  through  the  study 
periods.  The  proposed  P-SMBP-^stem 
Division  rate  Schedules  in  Rate  Order 
No.  WAP-46,  along  witii  the  P-SMBP- 
WD  revenue  requirements,  will  yield 
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adeqvote  itreeae  to  aetnfy  the  c«*- 

rGoovc^r  cwwrte  ror  Hie  "  i^n^^*  kmb 
Order  No.  WAPA-^  iKliide*  «e 
revenue  raqtrirenenta  far  the  !*  8MBP 
WD  tfiM  WM  <fiecneed  in  Kate  Onfar 
No.  WAPiWM,  and  wffl  ^m  ntidy  the 
cost-recoveiy  criteria  for  the  Fry-Aik. 

The  LAP  firm  power  rate  was 
developed  by  oonbiarag  the  levenne 
reqoireiBents  fraiB  Mm  FY  1919  FKS  for 
both  the  P-SMBP-WD  and  Fry-Ark.  The 
proposed  rate  for  finn  power  is  $2.15  per 
kilowatt-month  (kW-month)  for  firm 
capacity  and  8.39  miUs  per  kilowatthoor 
(mills/kWh)  for  firm  energy  for  the  first 
step  to  be  implemeoted  in  FY  1991,  and 
$2.21  per  kW-month  for  firm  capacity 
and  8.60  mUls/kWh  for  firm  energy  for 
die  second  step  to  be  implemented  in  FY 
1992. 

To  establish  the  LAP  transmission 
rate.  Western's  Loveland  Area  Office 
developed  a  cost-of-servioe  concept 
method.  The  proposed  traosmission  rate 
design  is  based  apon  LAP  generatioa 
and  fina  transsussion  oMnmitaients. 
This  ctesiyi  is  also  based  upon  the 
financial  data  of  the  P-SkffiP-WD 
transmission  system.  Western  used  a  5- 
year  average  of  badgeted  expenses 
reflecting  die  S-yaar  period  far  which  tiie 
rates  aritt  be  elective.  The  propoaed 
LAP  tranaaassianaerTice  rates  are 
$l.52/kW-iBoi^  or  2.1  aills/kWh  fior 
firm  transaoBsian  service  and  2.1  ndk/ 

kWh  tor  TIM'^*""  *w»i>»iiii«»mB  ' 


mcCTivt  DKm  The  proposed  rates  wffl 
be  placed  in  effect  on  an  interim  basis 
on  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1. 
1990. 


FORRIinMHI 


oomtact: 


Mr.  Stephen  A.  Fausett,  Area  Manager, 
Loveland  Area  Office.  Western  Area 
Power  AthniiuatratiaB.  PX).  Box  STOa 
Loveland,  00  aO530,  Telephone:  (303) 
ttO-72DI 

Mr.  Robert  C  Pnilerton.  Director. 
Diviaicn  of  Maricetiag  and  Batea. 
Westan  Area  Power  AdnriaistratioB. 
PXX  Box  M0&  Goldea  CO  4KMm. 
Telephone:  (303)  231-154S 

Mr.  Roaald  K.  Greenhalgh.  Assistant 
Adaiinistntor  Sor  Washingtoa 
Liaison.  Western  Area  Power   • 
Administratioa.  Room  SG-061, 
Forrestal  P"'>^*M»fl.  1000  Independence 
Avenue  SW^  Wasteigton  DC  20585. 
Telephone  (202)  5a6-.5581. 

Delegation  Order  No.  oaM-KM.  effective 
Deceiriier  M.  19t3  («  FR  55804).  as 
amended  May  90, 1988  (SI  FR 19744).  fte 
Secretary  of  Baergy  delegated  the 
authority  to  develap  lon^term  power 
and  tiansBiissioa  rates  to  the 
Admiaistralor  of  Western:  the  aathority 


to  oaafina.  qipiove.  and  placet 
rates  in  effetAon  an  Bttemi  basis  to  llie 
Under  Secretary  of  DOCS;  and  Ihe 
authority  to  confina.  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  FI^C 
On  March  12. 19ga  the  Secretary  issued 
a  notice,  SEN-lOC-90,  which  has  Ae 
effect  of  amendii^  Delegation  Order  No. 
0204-108  by  transfening  aathority  to 
place  rates  ia  effect  on  an  interim  basis 
firom  the  Under  Secietaiy  of  DOE  to  the 
Deputy  Secretary  of  DOE. 

The  power  and  trammisaiaB  rates  for 
tbe  LAP  are  estaUi^ied  pursuant  to  the 
DOE  Organization  Act.  42  U.S.C.  7101.  et 
seq.:  the  Redamation  Act  43  U.S.C  372. 
et  seq^  as  amended  and  supplemented 
by  subsequent  enactments,  partioilaiiy 
section  9(cj  of  tiie  Reclamation  Project 
Act  of  1939, 43  U.S.C.  485h;  section  9  of 
the  Flood  Control  Act  of  1044. 58  Stat 
887, 891;  and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

The  Mwch  1908  Costomer  Brochure 
exjdaining  ttie  badtgroond  for  Ae 
proposed  LAP  firm  power  and 
transmission  service  rate  adfostment 
and  for  fte  transmission  service  rate- 
design  concept  was  distributed  to  all 
LAP  customers  and  other  interested 
parties.  Public  information  and  public 
comment  forums  were  held  in 
accordaiMX  with  procedures  for  pti^lic 
participation  in  general  rate  adjvstraents 
(10  CFR  Part  903).  A  public  information 
forum  was  held  oa  March  2&  1990.  in 
Northglena  Colorado.  The  public 
comment  forum  was  held  on  ^xil  20, 
1990,  in  Nortfiglenn,  Colorado.  The 
consohatioa  and  ooounent  period  ended 
on  June  1, 190a  Daring  this  period, 
interested  parties  made  cocnments  to 
Western  concerning  the  proposed  rates. 
Following  review  and  consideratton  of 
public  comments  received  daring  the 
consultation  and  comment  period. 
Western  developed  tins  Rate  Order  No. 
WAPA-47  to  respond  to  the  cwnments. 
Ibe  rates  as  developed  in  Rate  Order 
No.  WAPA-47  will  meet  the 
requirements  for  project  repajrment 

Rate  Order  No.  WAPA-47  confiiming 
and  approvBig  the  LAP  firm  power  and 
transraismon  servioes  rates  on  an 
interim  basis  is  issued,  and  tiie  new 
Rate  Schedules  L-F2.  L-Tl,  and  L-T2 
win  be  promptly  snbautted  to  %e  FERC 
for  confirmation  and  approval  on  a  final 
basis. 

bsued  at  WMUf«toa.  DC  Aii9»t  27. 1988. 
W.lfaM— Mill. 

DepwtrSecretmj. 


Ordar 
Effsct  ansa 
Projecli 
Sarvlce 

( 


.-um 

In  the  aotterafWoitHaAcea  Power 
AriminiMiatioii  Hnn  Rbwh  ■■ 
Seraioe  Rates  for  Ifae  Loval^Mi  Area 
Rate  Order  No.  WAPA-47. 

Pursuant  to  aectian  a02(a)  of  die 
Department  of  Energy  POE) 
Organization  Act  42  USjC.  7101,  die 
po««>er  mariuting  fanctkws  of  die 
Secretary  of  die  bitarior  and  the  Borean 
of  Redamation  (Redamatian).  under  the 
Reclamation  Act  of  1902. 43  U.SXL  372. 
et  seq..  as  amended  and  a^splonented 
by  subsequent  enactments,  and 
particulariy  by  section  9(<j  of  the 
Reclamation  Project  Act  (tf  1939. 43 
U.S.C.  485h(c).  and  acts  qiecificalfy 
applicable  to  the  Pick-Skian  Kfissoori 
Basin  Program  (P-SMBP)  and  die 
Fryingpan-Arkansas  Project  (F^-Aric), 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  42  US.C.  7152(a). 

By  Ddegation  Order  Na  0204-108. 
issued  OB  December  14. 1883  (48  FR 
55664),  as  amended  May  3a  1986  (51 FR 
19744i  die  Secretary  of  Energy 
delegated  (1)  the  authority  to  develt^ 
long-term  power  and  transmission  rates 
to  the  Administator  of  the  Western  Area 
Power  Aihninistration  (Western):  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  mterim  basis 
to  the  Under  Secretary  of  DOE;  and  (3) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  sach  rates  to 
the  Federal  Baergy  Regulatory 
Coannission  (FEKC).  On  March  12. 1990. 
the  Secretary  oi  Energy  issued  a  notice. 
SEN-IO&M,  which  has  the  effect  of 
transferring  authority  to  place  rates  into 
effect  on  an  interim  basis  from  die 
Under  Secretary  of  DOE  to  die  Deputy 
Secretary  of  D(%.  This  rate  tmier  is 
issued  pursuant  to  tbe  delegation  to  die 
Administrator  and  the  Deputy  Secretary 
and  the  rate  adjastnient  procedures  at 
10  CFR  Part  003,  published  in  die 
Federal  Rejpster  on  September  18. 1985 
(50  FR  37835). 

Acronyms  and  DefinitioBS 

As  used  in  dds  rate,  the  following 
acronyms  and  definitions  apply: 

BAO— BilUags  Area  Office. 
CBT — Colorado-Big  Thoapson  Project 
Corps— The  Corps  of  Engineers. 
Criteria-^ost.89  General  Power  Marketing 

and  AlkicatioB  Criteria,  P-SKOH^-WD. 
DC— Oiract  CwTBiili  ^ 
DOE— ILS.  Departaent  of  Eaergy. 


DOE  Order  RA  ffi20.2— Power  Maiketing 

Administratioa  Financial  Reporting. 
FERC-^ederal  Energy  Regulatory 

CoDunission. 
Fry-Ark — Fryingpan-Arkansas  Project 
FY— Fiscal  Year. 
Integrated  Projeots— The  combined  sales  and 

resources  of  fiie  Colorado-Big  Thompson. 

Kendrick.  North  Platte,  and  Shoshone 

Projects. 
kW— Kilowatts. 
kWH— Kilowatthour. 
kW-montb— iCibwatts  per  Month. 
LAO— Loveland  Area  Office. 
LAP— Loveland  Area  Projects. 
MAI— Municipal  and  Industrial. 
mills/kWb— Mills  per  Kilowatthour. 
MW— Megawatts. 

O&M — Operations  and  Maintenance. 
PRS— Power  Repayment  Study. 
P-SMBP— Pick^loan  Missouri  Basin 

Program. 
P-SMBP-ED— Pick-Sloan  Missouri  Basin 

Program — Eastern  Division. 
P-SMBP-WD-^ck-Sloan  Missouri  Basin 

Program — ^Western  Division. 
Rate  Brochure— A  document  prepared  for 

public  distribution  explaining  the 

background  of  the  rate  proposal  contained 

in  this  rate  order. 
REC— Rural  Electric  Cooperatives. 
Reclamation — Bureau  of  Reclamation  of  the 

Department  of  the  Interior. 
WAPA-40— Western  Area  Power 

Administration  Rate  Order  No.  40  rate 

adjustment  for  Loveland  Area  Projects 

based  on  the  FY  1987  PRS. 
WAPA-46 — Western  Area  Power 

Administration  Rate  Order  No.  40  rate 

adjustment  for  P-SMBP-^D  based  on  the 

FY  1989  PRS. 
WAPA-47— Western  Area  Power 

Administratiao  Rate  Order  No.  47  rate 

adjustment  for  Loveland  Area  Projects 

based  on  the  FY  1988  PRS. 
Western  (WAPA)— Western  Area  Power 

Administratkn  of  the  Department  of 

Energy. 

Effective  Dat^ 

The  proposed  rates  for  firm  power 
and  transmission  service  will  become 
effective  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990,  and  will  be  in  effect 
pending  the  FERC's  approval  of  them  or 
substitote  rates  on  a  final  basis,  or  until 
superseded. 

Background 

Public  Notice  and  Comments 

1.  Discussions  on  the  proposed  power 
and  transmission  rates  took  place  on 
December  18, 1989,  and  again  on 
February  12, 1990,  when  informal 
meetings  were  held  with  Western's 
customers.  At  these  meetings.  Western 
explained  the  philosophy  used  in  the 
development  of  the  rates. 

2.  On  February  21, 199a  the  formal 
comment  and  consultation  period  began 
with  the  publication  in  the  Federal 
Register  of  the  Loveland  Area  Projects; 


Pick-Sloan  Missouri  Basin  Program- 
Western  Division  and  Fryingpan- 
Ariumsas  Project;  Proposed  Firm  Power 
and  Transmission  Service  Rates  (55  FR 
6043),  which  offidally  announced  the 
proposed  rates  and  the  procedures  for 
public  partidpation. 

3.  On  March  12, 1990,  a  letter  was 
mailed  to  all  customers  aimouncing  a 
March  28, 1990,  public  information 
jforum.  A  copy  of  the  customer  brochure 
was  mailed  to  each  of  the  Loveland 
Area  Projects  (LAP)  firm  power  and 
transmission  service  customers. 

4.  The  pubic  comment  forum  was  held 
in  Northglenn,  Colorado,  on  April  20, 
1990.  Two  persons  representing 
customer  organizations  made  oral 
comments  on  the  proposed  rates  and 
rate  methodology. 

5.  The  comment  and  consultation 
period  ended  on  June  1, 1990.  During  this 
period,  interested  parties  made 
comments  to  Western  concerning  the 
proposed  power  and  transmission  rates. 
Five  written  comment  letters  were 
received.  All  comments  were  considered 
in  preparing  this  rate  order.  Western 
responded  to  each  commentor,  and  has 
induded  these  responses  as  part  of  the 
record. 

Project  Histories 

P-SMBP.  The  initial  stages  of  the 
Missouri  River  Basin  Project  were 
authorized  by  section  9  of  the  Flood 
Control  Act  of  December  22, 1944  (Pub. 
L  534,  58  Stat  877.  891).  The  Missouri 
River  Basin  Project  later  renamed  the 
Pick-Sloan  Missouri  Basin  Program  to 
honor  its  two  principle  authors,  has 
been  under  construction  since  1944.  The 
P-SMBP  encompasses  a  comprehensive 
program  of  flood  control,  navigation 
improvement  irrigation,  municipal  and 
industrial  water  development  and 
hydroelectric  production  for  the  entire 
Missouri  River  Basin.  Multipurpose 
projects  have  been  developed  on  the 
Missouri  River  and  its  tributaries  in 
Colorado,  Montana,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming. 

Fryingpan-Arkansas  Project  The  Fry- 
Ark  is  a  transmountain  diversion 
development  in  southeastern  Colorado 
audiorized  by  the  Act  of  August  16, 1962 
(Pub.  L  87-590,  76  Stat.  389,  as  amended 
by  Title  XI.  Pub.  L  93-493,  88  Stat  1486, 
1497  (1974)).  The  Fry-Ark  diverts  water 
fiom  the  Fryingpan  River  and  other 
tributaries  of  the  Roaring  Fork  River  in 
the  Colorado  River  Basin  on  the  West 
Slope  of  the  Rocky  Mountains  to  the 
Arkansas  River  on  the  East  Slope  of  the 
Continental  Divide.  The  water  diverted 
itom  die  West  Slope,  together  with 
regulated  Aricansas  River  water, 
provides  supplemental  irrigation, 
munidpal  and  industrial  water  supplies. 


and  produces  hydroelectric  power. 
Flood  control  fish  and  wUdUfe 
enhancement  and  recreation  are  other 
important  purposes  of  Fry-Ark. 

A  complete  discussion  of  the  project 
histories  is  found  in  the  March  1990 
customer  brochure,  which  is  induded  in 
the  supporting  decumentetion. 

Power  Repayment  Studies  (PRS) 

The  PRS  for  P-SMBP  is  prepared 
aimually  by  Western's  Buillings  Area 
Office  (BAO)  with  the  cooperation  of  the 
Loveland  Area  Office  (LAO), 
Redamation,  and  the  Corps  of  Engineers 
(Corps).  Basic  river  basin  hydrology, 
water  depletions,  power  generation, 
project-development  data,  and  cost 
information  are  among  the  many  items 
Redamation  and  the  Corps  contribute  to 
the  studies.  For  die  Fry-Ark,  Western's 
LAO  prepares  the  PRS  in  cooperation 
with  Redamation. 

All  PRS's  are  prepared  in  accordance 
with  authorizing  legislation  and  DOE 
Order  No.  RA  6120.2  on  Power 
Marketing  Administration  Financial 
Reporting.  The  PRS's  array  historic 
income,  expenses,  and  investments  to  be 
repaid  from  power  revenues,  along  with 
estimates  for  future  years.  They  also 
portray  the  repayment  of  generation  and 
transmission  costs  of  the  power  system, 
as  well  as  nonpower  costs  assigned  to 
power  for  repayment  through  the 
application  of  revenues  over  the 
repayment  period  of  the  project  The 
PRS's  show,  among  other  items, 
estimated  revenues  and  expenses,  the 
estimated  amount  of  Federal  investment 
that  will  be  repaid,  and  the  total 
estimated  amount  of  Federal  investment 
remaining  to  be  repaid  over  the 
repayment  period.  The  PRS's  do  not  deal 
with  rate  design. 

The  PRS's  are  conducted  to  assure 
that  projected  revenues  will  balance 
projected  expenses  and  investment 
repayment  "There  are  currendy  seven, 
different  categories  of  revenue  in  the  P- 
SMBP  PRS.  These  are  Irrigation 
Pumping,  Firm  Commerdal,  Western 
Division  Projed  Use,  Eastern  Division 
Peaking  Energy,  Eastern  Division 
Peaking- Winter.  Eastern  Division 
Peaking-Summer.  and  Other  Revenue. 
Other  revenue,  such  as  that  bom  Rocky 
Mountain  Generation  Cooperative,  Inc., 
is  shared  by  P-SMBP  and  Fry-Aric 
based  upon  the  ratio  of  the  individual 
project  capadty  to  the  total  marketable 
capadty  in  the  Po8t-1980  General  Power 
Marketing  and  Allocation  Criteria;  Pick- 
Sloan  Missouri  Basin  Program- Western 
Division  (Criteria).  Other  revenue  that  is 
projed  specific  is  only  credited  to  that 
project  For  example,  the  transmission 
revenue  received  for  the  transmission  of 
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eneiigy  oref  wm  LAP  tramnsnn 
system  is  created  to  teF-AflP- 
Westem  OvisioB  li^-6MH*-^WD}. 
Operadooi  aidBiriHtaHBce  (OttM) 


i<Mdydiai||ed 
t0  4e  vpeeffic  prajeet  tfMt  Iwt  inovnd 
the  e}q>enae«. 

The  treBtateat  (tfpvchaaed  power 
and  wheeling  expenses  wiU  be  modified 
slightly  starthv  in  1091,  based  on 
sevsni  additiCMin  monns  of  operatnig 
experience.  In  oevetoprng  the  exisung 
rate.  Western  divided  pordhased  power 


and  wbuiliiifl  ei^enees  ^  ^  wtio  «t 
the  indivMoal  pn^wSl  capMihr  to  *e 
totri  nailietaUe  capadljr.  For  ^e  FY  M 
rag.  Wt*U.ia  has  Te&ied  fee  process  »o 
that  any  oosts  feat  can  be  dnedly 
allilbulaUe  to  a  specnc  projecx  w9  ve 
charged  only  to  that  proje^  Fot 
example,  if  oiuy  one  projert  tt  eueiigy 
defident  doe  to  weafeer  conations.  tSL 
purchased  power  costs  resulting  from 
that  shortage  win  be  assigned  to  feat 
project  Ihe  remaining  common  costs, 
sudi  as  operational  purchases  or 
wheding.  w3l  be  ifivided  acconfing  to 


the  fpatftyratto  described  abeTO.h 
the  event  feat  fee  projects  generate 
surplus  energy,  the  same  procedure  w31 
be  used  to  distribute  fee  benefils. 

The  revenues  in  bofe  ¥RS'»  an  aeed 
for  repayment  of  replaoeaeiit  and 
prefect  ittvestneflft.  wide  fee  Phm^^P 
PRS  also  has  to  consider  fee  ivpaymeifl 
•  of  irrigation  aid. 

Existing  and  Proposed  Rates 

Existing  and  proposed  rates  far  LAP 
firm  power  sales  are  as  foHows: 


OanefpoMr 

EMtalMtofYWO) 

PropoMdiafla<FV«t»D 

ftopoaadnlaff=Y 

rvmf^^ca>aMn                     ,., .                  ' 

7.»  a<fc/Wlljli- 

$2.15/kW-mon«h -... 

8.30  mHa/kWh...         

$2.21 /'KW-noiSh. 

8.60n«sMMt 

16.77  IMBi/MMh 

17.1«aaWMML 

The  esdsfeig  and  proposed  rates  for 
fee  lAP  ftwttwiiiwwinw  aeiwicje  are  %m 
follows: 


FYi«ei 


Rfiw 


9m. 

toNbin 
Trw>- 
mlMion 
(kWk). 


tS.S6/l(W4noiMh 

yMTortJ 

— irifWh. 
1.3fnaa/1(Mft)  — 


«ai2 


S1.5K/MW4iienN) 
yMrwX.1 

M  mas/mm. 


PropoMd  itt  Step  Incro—  1.31 
mils/kWhx2.036,Ot».000  KWh. 

ToW 


fY1S92-1S96 


Pf898nl      fMWIM 

10.12  nmanemxztMfiBojooo 

kWh. 


P-SMBP-MD 


-2,067.100 


-23.271,400 


l>-SMBP-^WD 


The  reveanes  and  related  costs  for  fee 
P-SMBP.  iwdadii«  the  P-SliffiP-WD 
traasmisaian  aandoe.  over  the  same 
period  artt  detailed  in  Rate  Order  Na 
WAnAr-«& 

Certification  of  Rates 

The /Wdainistrator  of  Western  has 
certified  feat  fee  LAP  firm  power  and 
traasoBiasifaamleo  are  the  lowest 
poaMhlr  rates  nnnsistPBt  wife  somd 
business  priadptea.  "Oie  sates  have ' 
deveieped  ia  acciairfaarr  wife 
aAwmiuimtwntnm  polices  and  a^pticable 
laws. 

Discussion 


(1.314^.48 
kM8tx2,036jOOQjOOO  kWh). 


ToW. 


-S20JB04.320 


c3.»l2j640 


has  a „ 

generation  irf  SZjOOOgOOO  kWh  from  flow- 
tliiuu^  water.  Tns  energy  is  assigned 
fee  current  LAP  energy  vahie:  ISm  7.15 
mills/kWh.  The  remaining  levenne 
requirement  is  derived  bom  fee  firm 
capacity  compeaent  This  is  a  procedure 
used  ia  fee  stad^  to  aooouat  f or  the  fty- 
Aric  portiaB  of  the  energy  marketed  by 
LAP. 

A  table  comparing  the  LAP  existing 
revenue  requirement  to  fee  proposed 
revenue  reqmrement  is  shown  below: 

sumimry  of  lap  fjevenue 
Requirements 


-24.MBJM0 


The  revenue  requirement  for  fee  P- 
SMBP  will  be  increased  over  a  2-year 
period  to  yield  the  FT  1991 P-SMBP-WD 
amount  of  $23,271,480  and  fee  FT  1992- 
1995  amount  art2ft.lM.96a 

The  FY  1989  Fiy-Ark  PRS  showed  feat 
the  present  revenue  requirement  is  not 
suffideat  to  meet  fee  repayment  criteria, 
and  that  the  revenue  requirement  from 
capadty  sales  must  increase  by 
$2,505^800  annually.  The  total  Fiy-Aric 
revenue  requirement  is  as  f  oflows: 


"sa" 

^QpOMd 

4Pri901) 

FY  1012- 

p- 

SM8P- 

WD„. 

Ffy.AriL-1 

taDiOO«;3xo 

e,9tCXN0 

«23,271«400 
11.747;BOO 

S24,14ejB60 

n.M7;0ue 

ToM 

L«..._ 

29.846.330 

35,010,280 

35,8B<780 

ipubWndia 

(51 FR  4BI4.  The  Criteria  opecatianaBy 
iiiii  I  taiOfllji  iiii  miiliiil  thf 
raaoHxsaf  fee  P-AffiP-WD  and  Fky- 
Aik.  The  ialasratBd  nsoona 
reisned  to  asLAP.  A  Ueodi 
estafaUshed  for  the  sale  af  LAP  powcE. 
A.  LAP  Krm  ftwcr.  The  fiscal  year 
(FT)  1888  P-8MH>  PK8  reflects  fee  P- 

nm  power  sttMM  ss  fouowsc 


Fif-lUk 

f^ 

»*— — alFiy- 

8fll242J>08 

2,sasjK0 

Tata  ftBpOM 

4F9-A*ftoM- 

11.747JC0 

To  estabfish  fee  LAP  rate.  Western 
developed  fee  revenue  requirements  for 
LAP  from  fee  FY  1989  PRS's  few  bofe  the 
P-SMBP  and  Fiy-Ark.  as  shown  above. 
The  revenue  requirements  from  bofe 
paDteets  ware  ooBsidDed  to  devalap  fee 
LAPnveaae  taqoirenent  of$«4tH.2afl 
for  fee  first  slop  eSoctive  oa  fee  fiist 
day  of  fea  first  foU  bffiing  period 
beginaiag  ea  ar  after  October  1.  mo. 


The  FqF-Aik  loenae  reqrirement 
(juntaiBS  two  compoaents.  The  piuject 


on  or  after  Odober  1, 1980.  and 
$35,894,760  for  the  seeond  step  afiactivB 
on  fee  first  day  af  fee  first  fidl  bilfeig 
poiod  bagteateg  on  or  afier  October  1. 
1991.  Ts  aaet  the  LAP  cevams 


x<x>x.  .w-ix..— JiAPrevame 
requireaeato.  the  rates  far  firm  capadty 
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and  energy  of  tSJtperkilB«rattimaBfe 
XkW-month}  and  8.57  milU/hWh  were 
deveiopedandJnilia%  psnpaoadiafee 
1liBHiil98ttOirtDmar  BroiftnuB. 
i.wifalan/1  Afaa  T^}ff*^**  **  XhisliBiduBe 
explains  the  hack^ound  for  fee  LAP 
and  how  feerarte  design  concept  was 
4fave)qped.  Heihaa^ure  ans 
distributed  to  all  LAP  cuMomers  and 
xtther3ntenited3iailies.SifesBquent]y. 
teaeaponse  toonttSBier  oamauats. 

to  determine  fee  firm  capadty  and 
snezgy  rates.flf;$Z.t5  perl^-morife  and 
A38  JBills/kVhlor  LAP  finn  power  for 
feeifisst  8t9«nd  $2.21  per  kW-monfe 
and  8.60  mUlii/kWh  for  fee  second  step. 

VostemiisiiBgiosing  a  Im^ttep 
OBorease  baaed  lywn  availabffiiy  of  daita 
and  current  choiight  conditions.  Western 
has  improved  Ito  fiaandal  qiritem 
.iBfaiwing  more  timely  conqlhjfem  of 
TRS's.  As  a  result  this  rate  adjustment 
combines  fee  effect  of  2  years  of 
finandal  data  and  results  in  a  laiger 
increase  fean  if  only  1  gear's  data  had 
beenavaiihUe  to  ase.  Ffowever,  sfeoe 
Western 'OjqMcts  data  to'be  avsAable-Qn 
a  carterit  twits  te  futmc  ysors,  Hfetftem 


reason  to  adopt  future  two-stop 
increases. 
Severe  drought  conditions  for  fee  last 

poor  economic  situation  in  fee 
marketing  area.  For  examjAe.  fee 
unemployment  rate  in  three  P-SMBP 
States  4s<e)9eoted  to  oentinue  to  be 
nearly  i  percent  ingner  nan  me  nanonai 
Average.  The  f^uniin"  jimploympn* 
growfe  rate  in  most  P-SMBP  Stetes  is 
expected  to  be  less  fean  fee  national 
average  (l.'S'percent  annuity)  for  some 
time  in  fee  future,  and  .growfe  of 
riiuponnKio  inffftniff  If  rypflTtod  to  tall 
short  of  fee  national  average  (1.7 
perceilt  annuuHs^. These  leasons 
pron\pted'Westem  toprqpose  a  two- 
step  increase. 

-B.  LAP  Tpommiseioa  Service.  Ihe 
piupused  UausuiissiumervioeTirtels 
hased  upon  a  cost-df-service  conc^tTor 
fee  transmission  system.  Previously  fee 
rate  was  determined  by  increasing  fee 
transmission  service  rate  by  fee  same 
percentage  Am  fee  firm  pown  rate 
increased.  This  coM«f  venrioe  approach 
usesayeiBf^  anmdtyforfee  inveMment 


fikaO&M  coste 
expected  durii^  fee  jate-approval 
period. 

The  yeariy  annuity  for  fee  P-SMBP- 
iA/r>  tmnywi^gyf  ffn  invMtmflitt  tif 
$256,814,140  at  fee  con^MsiteinteBest 
rate  of  3.9514  percent  using  a  ty^od  «S- 
year  service  Ji£e  af  fee  itaaaaniaaiaa 
^stom  is  $12.207<888.  The|LU<| 
expenses  frir  OflM  vre  $19,167JX00. 
Ihiese  yearly  f  uponses—i  fee  average 
of  fee  budgeted  O&M  expenses, 
exduding  purdiased  power  and 
replacements. 


jap  transmis19n 

Annual  Costs 


OaM'EjqwMS- 
InvsstmMit  Annuity « 


ToW. 


sia,aB7,2oo 

■US06i0e6 


The  proposed  LAP  transmisnon 
service  rate  is  calculated  by  dividing  fee 
average  annaal  aost  of  $81.4654)65  by 
fee  LAP  transmission  system  obligation 
of  1.71BW1  kW  as  Idiows: 


$31,465(088 


Bkqpoaed  jnoDth)y  rate  ^ 


l;728,0m  kW  X  p2 


year 


For  fease  iiXiBtamers  "wife  axisting  firm 
tFantniisgiM«TPirtrw<>tsi****^"*g  "" 


energy  rate,  fee  rate  wiU.be£.lffiilla/ 
kWh  calculated  as  follows: 


1  kW  K  fMO^P^- 


8,^80  <!H«/year 


The  proposed  rate  lor  nonfirm 
transBuasiae  will  nbo  be  2.1  mitU/klVh 
to  he  equiteUe  to  bofe  firm  and  nonfirm 
customers. 

Stalemeatg  qfBenfeiuma  tuid-Ceeta 

Tlie  rate  acfeedde  for  firm  power 
weald  proiaee  average  annual  powier 
revenaas'«fi85;QN;288^fee  firA  ^tep 
and  $35,804,760  for  fee  second  step  hue 
LAP.  niisiBiaacaBBaryitosaliBfyfee 
Bsst^eooaaif^isiteria  asaetiBrfeiB 
DC»  aMleraia.«A«ia0.2.The<faagaring 
tride  ipaswiAM  jewenae  ftak«a  .twrn  fee 
reviaadfYHaBjERSai  leribimpfMMHr 


ithiiBigii  xbB  propnaadaMBcppraaiD 


FY      ' 

1 

^T^fM^R  •■PfVI 

7SWIAP 

> 

1991 \ 

1902. 4 

1003 : 

1984„ I 

1995. 

883<e7t/l80 
i4.1«8,8flO, 
24.1W.080; 

24.i46;oeoi 

24.146,900, 

1t747*IO 
t1,7»r,80D' 

ii:wr.«ool 

«B5,oto;aBO 

351894,780 
9,884.760 
95-804.700 
aB94.7«) 

3tei»-£MBP<PRSaehMsiBrfee 

cQflvesiteTate  inauUq^iA^lw  futare 


firm  power  (capadty  and  caai'gyilaales. 
b  feei!^A«k  BRS.  fee  atody  aolves  lor 
fee  capad^  rate  in  dallars  per  kW^^iear. 
The  res  a^iuste  the  aelected  rate  until 
suffident  revenues  arec^entod  to  met 
fee  cost-recovery  requirement  The 
actual  LAP  cate  design  tofeooverfeese 
revenues  is  determined  after  fee 
revenue  Tequiremente  from  thePRS'a  are 
calaflated.  The  TdDowing  ifftile  foandas 
revenues  and  celated  coMs  assadated 
%vife  Fry-Ark  over  fee  5- year  rate- 
apiMowal  .period. 
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FRYINQPAN-ARKANSAS  COMPARISON  OF  5-YEAR  RATE  APPROVAL  PERIOD  REVENUES  AND  EXPENSES 

' 

CuranlFY88 

PRSdrta 

(1991-1985) 

PTMtoiaFY 

87>Pn8<Ma 

(1989-1993) 

OHference 

$59,037,200 

$14,062,739 

0 

37,935.891 

$46,296,570 

$10,660,776 

0 

29.868,829 

$12,740,630 

ExptfWiK 

$3,411,963 

miiai  ir^fcart                                                                                   ..«««»»... 

0 

uaiw  ^^mMm§ 

8,067,062 

Toirt  F?!rf"tft 

51,998,630 

40,519,605 

11,479,025 

Rtpcymant 

$7,038,570 
0 

• 
0. 

184,923,909 
240,342 
215,000 

184.923.909 
240,342 
215.000 

$4,632,471 
437,826 

138,000 

185,751,797 

138,000 

185,313,971 
0 
0 

$2,406,099 

(437,826) 

Pam^tf^a  m  JihUhMM " 

(568.668) 

(138.000) 

n»illlTtM                                                                                                                                                                                                                                        ...r —- ,. 

(827.688) 

(328.326) 

77.000 

Unpiid  tfWMtnwfifc 
Pn^M-t                                               -     ..        ««..„...«.......«..« — ..„«««,«.«„«.^ 

(390,062) 

JihUhMM                                                         , ——.—«-.....«—«.—«—«««. 

240.342 

215.000 

>  PrMtous  i«mpprovl  partod  wm  for  3  yaara  (1969-1991). 


Diaaaaioit  of  Issues — Public  Continents 

During  the  lOO-day  comment  period. 
Western's  LAO  received  five  comment 
letters.  These  letters  consisted  of  1 
association  representing  11  customer 
organizations,  and  4  additional  letters. 
During  the  April  20, 1990,  public 
comment  forum,  2  persons  representing 
12  organizations  commented  orally. 

Written  comments  were  received  from 
the  following  sources: 
Platte  River  Power  Authority  (Colorado) 
Loveland  Area  Customer  Association 
and  Tri-State  Generation  and 
Transmission  Association,  Inc. 
(Colorado,  Wyoming,  Nebraska,  and 
Kansas) 
Colorado  Springs  Electric  (Colorado) 
Kansas  Electric  Power  Cooperative,  Inc. 

(Kansas) 
Ari^ansas  River  Power  Authority 
(Colorado) 

Representatives  of  the  foUowing 
organizations  made  oral  comments: 
Municipal  Energy  Agency  of  Nebraska 

(Colorado,  Nebraska) 
Loveland  Area  Customer  Association 
(Colorado.  Wyoming,  Nebraska,  and 
Kansas) 

Hie  LAP  rate  adjustment.  Rate  Order 
No.  WAPA-47.  contains  components 
derived  both  from  die  P-SMBP  and  Fry- 
Aric  repi^yment  studies,  and  also 
includes  development  of  die  LAP 
transmission  rate.  Comments  received 
during  the  comment  and  consultation 
period  for  the  LAP  pertain  to  both 
projects.  Western  has  grouped  the 
comments  into  three  categories:  P-SMBP 
only,  LAP  firm  power  rate  (may  include 
only  Fry-Ark  or  a  combined  comment 


that  addresses  both  projects),  and  the 
LAP  transmission  rate. 

Western  is  concurrenUy  preparing  a 
rate  adjustment  for  P-SMBP,  Rate  Order 
No.  WAPA-46.  All  comments  directed 
specifically  to  P-SMBP  issues  will  be 
addressed  in  Rate  Order  No.  WAPA-46 
and  will  not  be  addressed  in  this  rate 
order  (WAPA-47).  A  copy  of  Rate  Order 
No.  WAPA-^16  is  included  as  supporting 
documentation  for  this  rate  submission. 

LAP  Finn  Power 

1.  Comment  The  customers  requested 
that  Western  make  two  administrative 
changes  to  the  rate  development 
process.  First,  they  asked  diat  Western's 
Administrator  disapprove  the  rate  in  its 
present  form.  Second,  they  requested  an 
extension  of  the  comment  period  for  at 
least  15  days  after  they  received 
additional  supporting  data  frtim 
Western  on  the  Fry-Ark  cost  allocations. 

Response:  Western's  Administrator 
does  not  approve  rate  actions  for  long- 
term  power  sales.  He  has  been 
delegated  authority  to  propose  rate 
adjustments,  and  to  submit  these 
proposed  rates  to  the  Deputy  Secretary 
of  the  Department  of  Energy.  The 
Deputy  Secretary  may  approve  the  rates 
on  an  interim  basis,  subject  to  final 
approval  by  the  FERC 

Western's  staff  has  reviewed  the 
assumptions  within  the  PRS  to  ensure 
that  the  rate  package  meets  the  criteria 
for  appropriate  rate  actions.  The  rates 
are  the  lowest  possible  consistent  with 
sound  business  principles. 

Western  provided  its  customers  with 
extensive  information  received  from 
Reclamation  relating  to  the  Fry-Ark  cost 
allocating  during  the  consultation  and 


comment  period.  Western  is  aware  that 
some  customers  are  not  satisfied  with 
the  supporting  data.  Western  believes 
that  it  has  made  a  good-faith  effort  to 
provide  sufficient  data  to  its  customers. 
Western  based  its  PRS  on  the  best 
available  data.  That  data  for  Fry-Ark 
represents  preliminary  cost  allocations. 
Reclamation  plans  on  making  final 
determinations  on  cost  allocations 
during  FY  1991.  Extending  the  comment 
period  to  further  discuss  preliminary 
cost  allocations  will  not  be  useful  since 
the  increase  in  Fry-Aric  revenue 
requirements  was  not  cuased  by  any 
change  in  the  preliminary  cost 
allocations.  The  appropriate  forum  for 
addressing  this  issue  is  the  development 
of  final  cost  allocations  for  Fry-Ark. 
Western  and  Reclamation  have  agreed 
that  Western  wiU  be  involved  in  the 
final  cost  allocation  process.  Western 
will  continue  to  supply  its  customers 
with  updated  data  on  cost  allocations  as 
it  becomes  available. 

2.  Comment:  The  customers 
commented  that  they  need  supporting 
data  for  revised  cost  allocations  on  Fry- 
Ark,  specifically  the  separable  cost  and 
remaining  benefits  cost  allocation 
process. 

Response:  This  is  not  a  new  issue.  In 
development  of  the  Fry-Ark  rate,  FA-Cl, 
Rate  Order  No.  WAPA  31,  in  1986  and 
1967,  the  customers  raised  the  issue  of 
data  availability  to  support  the  cost 
allocation  process,  which  is  a 
Reclamation  responsibility.  Western 
provided  extensive  assistance  to  the 
customers  in  acquiring  all  the  data 
necessary  to  evaluate  the  rate 
adjustment  Western  arranged  a  meeting 


betwe 
ReclamtfniiMtfaiidl 

ReclaMfiBBfiattifiBS.  Hewew.  ifte 
customers  weore  net  con^pletely  satisfied 
with  the  informRfionTeccilvei  at  thttt 
time. 

llwciiitBnaa.egaiB  kanexaiBed  the 
sameinoe  BfufctaoseiMhifttymB 

I  JD<the 
-Mb. 
WAPA-4K.  WertemJMi 
received  additJoBBil  pMBinilniry  cert 
allocation  data  from  Reclamation. 
Western  is  in  die  process  of  reviewing 
this  data  <and  wffl  "be  ppovidii^  It  to  fta 
customers  In  (he  nearfilture.  7%e 
content  of  IhiSidata  has  in  no  way 
affected  the  dsvelopmeilt  df  ihe  curmA 
rate.  Western  did  not  diange  die 
investments  ^oceted  to  ixiwer  for  fee 
1968  TRS  frvm  feat  used  in 'flie  3987  liRS, 
aldioi^^wtfe  Redamafion  concurrenoe 
certain  joiifl  costs  were  reassigned  to 
coincide  with  fee  in-service  dates  %ir  the 
UnitstJo.  1  andlfia  2  at  "fee  ML  Elbert 
Pumped-Stocage  TowenAant  TVo 
changes  were  made  lo  investment 
dollars 'based  nna  dfaange  in  the  caA 
allocations  in  either  fee  1987  or  1969 
PRS's. 

Atfeaagh  HUBSteiKi  cegKts  that  to  dote 
it  has  not  been  able  to  prcmde  wdiat  >Ae 
customers  consider  to  be  satisfactery 
cost-allocation  data.  Western  has  made 
a  good-iaife  effort  to  provide  all 
available  data  to  its  customers.  The 
appFopriate  fiorum  for  challenging  fee 
multipurpose  cost  allocations  is  fee 
process  through  which  Reclamation 
determines  the  'finsfl  cost  allocations  for 
Fry-Aric  Reclamation  has  informed 
Western  feat  feis  process  will  occur 
during  FY  1991.  la  fee  meanteie. 
Western  will  utilize  IfaeprdiminaByixwt 
allocatioiB  as  fee  best  AvmlMe  xiata 
frxim  RedamatiaB.  This  data  is  sufficient 
to  run  PRS's  to  determine  pewer  fates 
until  £nal  cost  allocations  are 
determmod.  If  the  fined  cost  allocations 
for  Fry-Ack  ate  •determined  to  be  lewer 
fean  fee  prsliaunary  cost  allooations, 
Westun  «vill  make  ao  appropriate 
adjustment  to  fee  power  r^layment 
study. 

3.  CoiTunent' The  customers  "beflieve 
feat  due  to  fee  hig^  cost  and  peer 
performance  record  df  fee  Fry-Arii  Mt 
Elbert  Pumped-Storage  Powerplant, 
Western  and  Reclamation  should 
consider  an  eutside  review  to 
recommend  the  ^st  course  far 
correcting  the  jrtant  operational 
problems  or  for  disposing  of  the 
powerplamt 

Response:  Due  to  feegecAogy  at  fee 
forebay  eite  andearfy  pnMems  «Mi  ike 
Twin  LaAwB  fMnr^c  coiwtrucfien  «rt  fee 
pump-genereter  fftant  was  delayed  end 


rifee*rigiTin1 

new\' 
for  fees 
problems  I 
Mt. 
commercial 

expects  feat  fee^Aast^iaBT 

sufficiently  to  vesoke  mnff'feetiitisl 
proUesu.  Western  da«aHBtkriiBaBABt 
an«atHdei 
time. 

A.€omMienL' 
cudtonf 

l.m^^Hnmanmm'in' 

SkaPfovtieB^be  tann^intodfatiB 
two  stepswertfeenext^yaBBshBEBuse 
of  theamgnitadevffilfaeaMIe  JBtcreaae. 

Hespaaae:  Weitmn's  oiipBBllpisvosd 
was  to  faave  a  aiiB^e-stey  :iMte 
adjustment.  Umvevet,  sftervoiaideriog 
fee  evetdalaaifiBglBtiHscBte 

in  theareB.  nteten  1. 
recommends  approval  of  a  2-ye 
implementation  for  the  P-rSMBP  portion 
of  this  rate  adjustment.  This  decision  is 
based  i^on  feref^ewiqg  fisousaion. 

The«id6ng  power  vMBBfvT^-CIMP 
are  based  enfeeVYlSirnS. 
WedlBtti^  fiRaniaBl  iurfenaafitHi  i^^rtem 
has  recendy%eeniiinproved,  and  Steal 
data  is  new  avaAeMe  <Bai4ier  <fean  h  Iws 
been  <ra  fee  paet.  FKSls  can  new  l>e 
prepared  S  noiffes  ^ta*  *Ae  'dese  s£  fee 
fiscaS  year.  As  a  TesiAt,  ffins  TBte 
adjustmwtt  oertiines  the  eAict<rf2 
years  of  ^aRcialdatta  «BdTes«)tB  in  a 
larger  onmase  fean  dfonlyl  year's  data 
had  been  ava^Wble  to  ase.  Mmnmsr, 
since  Western  lenpects  data  to  be 
avafiaMeen  a  current  basis  in  future 
years.  Western  does  not  expect  data 
availability  to  be  a  reason  to  adopt 
future  two-step  increases. 

Severe  droogh  conditions  far  Ihe  4ast 
3  Vi  years  are  aggravcffeig  en  sAready 
poor  eaonomic  sitastiminfee 

marketing  area.  ForvKaiiiplG,  fee 

unerafAojqaiest  rate  in  <teee  P-SMBP 
States  is  expected  )to  ooiltiniiete  be 
nearly  1  perceitt  lii^ier  fean  the  outtional 
average.  The  dvilian  erapleyment 
growfe  rate  in  most  P-SMBP  States  is 
expected  to  be  lest  fean  fee  national 
average  (1:9  percent  amraaUj?0  for  some 
time  in  fee  future,  and'grewfe  cff 
disposable  %icome  is  expected  lo  Mi 
short  (rfthe  n#6onal  average '(1.7 
percent  annually).  Tliese  reasons 
prompted  "Western  to  propose  a  ♦two- 
step  tncpease.  Weetem%«AieTeB  fetft^fee 
above  conditions  justify  "tngi^eraentetion 
of  tkn  rate  adJBStm«tt  ever  a  2-year 
peried. 

In  desi^iatkig^eliA?  i«te,  Western 
has  deteraAtwd  fee  l^-aOP-WP 
revenue  lequiwmcHitfereadi^jdie'Nro 
steps.  Western  will  not  qAit  feat  portion 


rep 
defidtsiB4ke[ 

LAP  TeanamiBsioaSerwce 


api 

provide  a  ( 

determiningl 

However,  ^ey  leeie  i 

fee,     . 

based  because  4neap 

fee  1 


stte 


committed  uHpBiJMy  'VBAwraBBnAuMunBU 
capadty. 

Response:  ^Vetftem  vpeMtes  vs 
transmission  system  aspart  tX« 
congAex  irfteruiMunUted  iM^em  wife  fk$ 
nei^uiuiuig  TitSnes.  19iBnee  veqtieiflly 
disagree  im  The  TnefeoBS 'osed  to  nncate 
a vaildne  li  aiisunssion  capadty.  xt  is 
diHicuItfbr  Western  to  detenoine  an 
instaSled  ^Htsia  capad^  fetft 
recogmxes  Westenfs  Itfhsfl  t:afwnn»8Mon 
investmeifts  and  yet  is  acceptrtfle  to 
surrounding  utilities.  Additionally, 
installed  capadty  is  ngnfficantly  Iqgher 
fean  comnMed  capacf^.  IT  a  levenue 
requirement  were  assigned  to  the 
difference  between  fee  installed  and 
committed  capad^,  thiA  requirement 
would  be  unrecoverable  'bi-tause  of 
operational  constraints  and  contradt 
limitatiiona.  Western ^^ieves  feat  using 
fee  committed  capacity  Is  a  mare 
realistic  and  equitaMe  'basis  for 
transmission  sate  design.  The 
methodology  used  to  develqp  Ihe 
transmission  rate  is  explianed  in  fee 
March  laSD'brochure. 

6.  CoiTune/il-  Several  customers  asked 
for  clariBci^on  of  charges  for  wheeling 
support  eneiar  and  auxiliary  energy  as 
related  ta  fee  firm  wheeling  jhary 
They  .believe  feat  customers  pacing  Ae 
firm  capacity  rate  should  be  allowed  lo 
schedule  and  wheel  vappoEt  eaergr  and 
aiudliary  enei;^  aaaouats  feat  do  jtft 
exceed  fee  ooatraoted  rate  ^.didivaiy 
fonta'ansmisaioQaervke  wofeout 
additional  cibaq(e. 

Response:  Western's  Contract  aad 
Policy  ateff  is  reviewing  tin  sbbmb  and 
will  respond  sm.iaiiiilly  to  Ae 
customers.  The  issue  is  met  a  satte  aante. 

7.  Comment-  A  ouatuiaetBuggetaBd 
feat  Westem  use  feefaiataBicedS^Br 
average  Isr  fee  08M  oMts,  TBtho- tiiaa 
fee  projected  5-yBti  aim  ray  in  fee 

de  vel^neat  <(tf  fee  transnassiaB  xate. 

Respt»t8e:The  pBCfBCtedS^ear 
average  <A  ^ransnnasiaii  «id  OlM 
expenses  is  dBec%  ivfoted  te  fee  Siraar 
time  peried  for  ivbidi  Western  as 
requeetii^  «fte  approval  fana  fEKC 
The  use  off  ifirtafe  years  »  consistetft 
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with  Federal  budget  projections  and  is 
sanctioned  by  DOE  Order  RA  6120.2. 

8.  Continent:  One  customer  observed 
that  of  die  approximate  $257  million  of 
plant-in-service  investment  used  in 
determining  the  transmission  rates,  over 
50  percent  of  this  investment  was  added 
in  the  last  2  years  (1988  and  1989).  The 
customer  is  concerned  about  this  trend, 
and  presumed  that  this  level  of 
investment  would  not  continue. 

Response:  Prior  to  1988,  Western's 
financial  system  did  not  record  many 
plant  investments  that  were 
substantially  complete  and  in  service. 
They  were  only  recorded  when  the 
Investments  were  totally  complete. 
Western  now  has  the  mechanism  to 
transfer  these  investments  from 
construction-work-in-progress  to  plant- 
in-service  (m  a  timely  basis.  As  a  result, 
a  number  of  outstanding  substantially 
completed  items  were  tran^erred  to 
plant-in-service  status  in  1988  and  1989, 
thereby  leading  to  an  uncharacteristic 
increase  in  project  investment  This 
trend  should  be  more  realistic  in  future 
PRS's. 

9.  Comment-  One  customer  suggested 
that  Western  weigh  the  small  amount  of 
revenue  increase  to  be  received  from  the 
proposed  transmission  service  rate 
increase  against  the  significant  financial 
impact  to  many  of  Western's  small 
customers  and  suggested  that  Western 
take  an  extended  approach  to 
implement  a  new  rate  as  a  result  of  a 
new  cost-allocation  methodology. 

Response:  Western  recognizes  that 
the  cost-of-service  concept  is  a 
significant  change  in  the  transmission 
rate-determination  methodology. 
Western  is  confident  that  this  new 
method  is  reliable  and  future 
adjustments  to  this  method  will  be 
minor.  Western  agrees  that  the 
transmission  revenue  contributed  by  its 
smaller  customers  will  not  be  large  in 
comparison  to  the  total  firm  power 
revenue.  However,  Western's  largest 
wheeling  customers  will  pay  the  greatest 
amount  of  dollars  for  transmission 
service,  and  the  revenues  collected  will 
have  a  stabilizing  effect  on  the  firm 
power  rate. 

10.  Comment  A  customer  questioned 
how  Western  intended  to  assess  the 
transmission  rate  for  different 
transmission  customers. 

Aespo/ise;  Of  the  1728  MW  of 
transmission  commitment  757  MW  is 
reserved  for  LAP  power  and  is  not 
assessed  the  transmission  rate,  since 
cost  recovery  for  that  portion  of  the 
transmission  system  is  included  in  the 
firm  power  rate.  The  second  portion  of 
the  transmission  commitment  971  MW, 
will  be  assessed  a  rate  based  on  each 
utility's  contract  terms.  In  some 


contracts,  the  rate  is  charged  on  an 
energy  basis,  in  which  case  we  will  use 
the  2.1-miUs/kWh  rate.  In  other  cases, 
the  demand  rate  of  $1.52/k W-month  will 
apply.  In  future  contracts.  Western 
plans  to  charge  for  firm  transmission 
service  based  upon  demand. 

Conditions  will  vary  for 
interconnected  utilities,  such  as 
PadfiCorp  (Pacific)  and  Public  Service 
Company  of  Colorado  (PSCo).  Pacific  is 
under  a  long-term  contract  for 
transmission  service,  which  we  provide 
at  1.0  mills/kWh.  Conversely,  they  will 
provide  transmission  service  for  us  at 
1.0  mills/kWh.  The  term  of  that  contract 
runs  until  2046.  We  presently  have  a 
contract  with  PSCo  that  allows  use  of 
1.0  mills/kWh  or  exchange  transmission 
that  we  provide  for  each  other  at  no 
charge.  That  contract  is  being 
renegotiated,  and  we  anticipate  that 
PSCo  will  pay  the  monthly  rate  of  $1.52 
per  kW-mondi,  if  the  negotiations  are 
successful. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1980, 42 
U.S.C.  4321.  et  seq..  Council  on 
Enviroimiental  Quality  regulations  (40 
CFR  Part  1500-1508).  and  DOE 
g>jiidelines  published  in  the  Federal 
Register  (52  PR  47662-4767a  December 
15, 1987).  Western  has  reviewed  the 
environmental  impacts  of  the  rates  for 
LAP.  The  proposed  rate  adjustments  are 
clearly  an  economic  action  with  no 
repercussions  on  the  physical  human 
environment.  The  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  is  not 
required. 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  is 
exempt  from  section  3, 4,  and  7  of  that 
order,  and  therefore  will  not  prepare  a 
regulatory  impact  statement 

Availability  of  Information 

Information  regarding  this  rate 
adjustment  including  all  studies,  letters, 
memorandums,  and  other  dociunents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  power  rates, 
is  available  for  public  review  at  the 
Western  Area  Power  Administration. 
Loveland  Area  Office,  Division  of  Rates, 
Studies,  and  Customer  Service,  5555 
East  Crossroads  Boulevard,  Loveland, 
Colorado  80539;  Division  of  Marketing 
and  Rates,  Western  Area  Power 
Administration,  1627  Cole  Boulevard. 
Golden,  Colorado  80401;  and  the  Office 
of  the  Assistant  Administrator  for 


Washington  Liaison,  Western  Area 
Power  Administration,  Room  8G061. 
Forrestal  BuilcBng,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  proposed  rates  herein  confirmed, 
approved,  and  placed  in  effect  on  an 
interim  basis,  together  widi  supporting 
documents,  will  be  promptly  submitted 
to  the  FERC  for  confirmation  and 
approval  on  a  final  basis. 
ORDER 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990,  Rate  Schedules  L-F2,  L- 
Tl,  and  L-T2  for  wholesale  firm  power, 
and  firm  and  nonfirm  transmission  for 
the  Loveland  Area  Projects.  These  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  pending  FERC 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis  for  a 
period  of  5  years,  or  until  they  are 
superseded. 

Issued  at  Washington,  DC,  August  27. 1990. 
W.  Henson  Moore, 
Deputy  Secretary. 

Department  of  Energy  Western  Area  Power 
Administration:  Loveland  Area  Projects 

[Schedule  L-F2  (Supersedes  Rate  Schedule 
L-F1)] 

Schedule  of  Rates  for  Wholesale  Firm 
Electric  Service 

Effective— lat  step:  The  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  October  1, 1990. 

2nd  step:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1. 1991. 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Office. 

Applicable:  To  wholesale  power         ' 
customers  for  general  power  service 
supplied  through  each  meter  at  each 
point  of  deUvery. 

Character  and  Conditions  of  Service: 
Alternating  current  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract 

Monthly  Rate — 1st  step — Capacity 
Charge:  $2.15  per  kilowatt  of  billing 
demand  for  firm  electric  service 
contract 

Energy  Charge:  8.39  mills  per 
kilowatthour  of  use. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (l)  the  highest  30- 
minute  integrated  demand  measured 


during  the  month  up  to,  but  not  in  excess 
of,  the  delivery  obligation  under  the 
power  service  contract  or  (2)  contract 
rate  of  delivery. 

2nd  step— Capacity  Charge:  $2.21  per 
kilowatt  of  billing  demand  for  firm 
electric  service  contract 

Energy  Charge:  8.60  mills  per 
kilowatdiour  of  use. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  demand  measured 
during  the  month  up  to,  but  not  in  excess 
of,  the  deliveiy  obUgation  under  the 
power  service  ccmtract  or  (2)  contract 
rate  of  delivery. 

Adjustmentth—For  Transformer 
Losses:  If  delivery  is  made  at 
transmission  voltage,  but  metered  on  the 
low-voltage  side  of  the  substation,  the 
meter  readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract 

For  Power  Factor:  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  95-percent  lagging  and  95- 
percent  lea(Uiig. 

[Schedule  L-TI  (Supersedes  Schedule  P-8 
WD-T3)1 

Schedule  of  Rates  for  Firm  Transmission 
Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990. 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Office. 

Applicable:  To  firm  transmission 
service  customers  where  power  and 
energy  are  supplied  to  the  LAP  system 
at  points  of  interconnection  with  other 
systems  and  transmitted  and  delivered, 
less  losses,  to  points  of  delivery  on  the 
LAP  system  specified  in  the  service 
contract 

Character  and  Conditions  of  Service: 
Transmission  service  for  three-phase 
alternating  current  at  60  hertz,  delivered 


and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Rate — Transmission  Service  Charge: 
$18.24  per  kilowatt  per  year  for  each 
kilowatt  delivered  at  the  point  of 
delivery,  as  specified  in  the  service 
contract  payable  monthly  at  the  rate  of 
$1.52  per  Idlowatt  For  those  customers 
with  existing  contracts  utilizing  an 
energy  rate,  the  rate  will  be  2.1  mills  per 
kilowatthour. 

Adjustments— -For  Reactive  Power 
None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses:  Power  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract 

[Schedule  L-T2  (Supersedes  Schedule  P-S 
WD-T4)] 

Schedule  of  Rates  for  Nonfiim 
Transmission  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990. 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Office. 

Applicable:  To  nonfirm  transmission 
service  customers  where  power  and 
energy  are  supplied  to  the  LAP  system 
at  points  of  interconnection  with  other 
systems  and  transmitted  and  delivered 
subject  to  the  availability  of 
transmission  capacity,  less  losses,  to 
points  of  delivery  on  the  LAP  system 
specified  in  the  service  contract 

Character  and  Conditions  of  Service: 
Transmission  service  on  an  intermittent 
basis  for  three-phase  alternating  ciurent 
at  60  hertz,  delivered  and  metered  at  the 


voltfiges  and  points  of  delivery  specified 
in  the  service  contract 

Rate — Transmission  Service  Charge: 
2.1  mills  per  kilowatthour  delivered  at 
the  point  of  delivery  for  each 
kilowatthour  schedided:  payable 
monthly. 

Adjustment— For  Reactive  Power 
None.  There  shall  be  no  entitlement  of 
transfer  of  reactive  kilovoltamperes  at 
delivery  point  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses:  Power  cmd  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedtde  shall  be 
suppUed  by  the  customer  in  accordance 
with  the  service  contract 

[FR  Doc.  90-21022  Filed  9-6-00;  8:45  am] 
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PIck-Sloan  Missouri  Basin  Prog/ram- 
Eastern  Division:  Notic*  of  Rate  Ordar 
NaWAPA-46 

AQCNCV:  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  rate  order— Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division  (P-SMBP-ED)  Firm  Power 
Service  and  Firm  Peaking  Power  Service 
Rate  Adjustment 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Eneigy  (DOE)  of  Rate  Order  No. 
WAPA-46  and  rate  Schedules  I^ED-F4 
and  P-SEEMl'4  placing  increased  firm 
power  and  firm  peaking  power  rates  for 
the  P-SMBP-ED  into  effect  on  an  interim 
basis.  The  rates  will  remain  in  effect  on 
an  interim  basis  until  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  them  in 
effect  on  a  final  basis  for  a  5-year  period 
or  until  they  are  replaced  by  other  rates. 


Comparison  of  Existing  and  Proposed  Rates,  Eastern  Division  of  P-SMBP 


Faffl  POWMT  SWIOS 


Rat*  SdMduta 

Firm  Capacity  Chatga. 
Fkm  Erwgy  CtiSfga-.. 
Compoalla  Rata.. 


Addttlonal  Chma  tar  Firm  Enargy  m  Excaaa  o(  SO-Pwcant  Monthly  Load  Factor- 

rirm  raanriQ 

Rata  Schadula .__— 

Capacily  Chaif^ 


Enavgy  CtMrgSa 


Existing  (FY  1990) 


P-SE0-F3 

$1.85/liW-monm.. 
S-OemHs/kWh..... 
8.55  mUs/kWh. .... 
3.38  mills/kWT) 


P-SE0-F3 — 
S11.10/kW- 


5X)6  mHs/t(Wh. . 


1991) 


(FY 


P-SED-F4 

S2.2SkW-month.. 
5.57mils/KW>i..... 
9.8emilis/l(Wh... 
3.38miis/lcWh... 


P-SED-F4.., 
$13.S0/kW- 


5.57mHs/kWh.. 


Propoaed(FY 
1992-80 


P-SE0-F4. 
$2J5/MWHnonl>t. 
SSlmaa/kWh. 
10.29  mWa/kWh. 
3.38mas/MMh. 

P-SEO-F4 
$14.10/kW. 


SJ1  mat/kWh. 


( 
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Eflwtfvs  Date 

Hie  new  rates  wifl  became  e^ctive 
on  the  first  day  of  the  first  f^l  biUing 
period  beginaing  on  or  after  October  1. 
199a  and  wiO  be  in  effect  pending  the 
FERC's  approval  of  them  or  substitute 
rates  on  a  &ial  basis  for  a  5-year 
period,  or  uBtil  siq^erseded. 
RM  FUnrNBI  MPOMMAnON  CONTACi: 
Mr.  lames  D.  Davies.  Area  Manager. 
Billings  Area  Office.  Western  Area 
PoMrer  AdmiBistiation.  P.O.  Box  3580a 
Billings.  MT  50107-5800.  (406)  857- 
6532 
Mr.  Robert  C  FuDertoa.  Director, 
Division  of  Marketing  and  Rates. 
Western  AreaPower  Administration, 
P.O.  Box  3402.  Golden.  CO  80401.  (303) 
231-1545 
Mr.  Ronald  K.  Greenhalgh.  Assistant 
Adaahsiftiator  for  Washington 
Liaison,  Western  Area  Power 
Admidstratian.  Room  8G061. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)586-5581. 
StJPPLCMENTAIIV  MFORMATION:  By 

Delegation  Order  No.  0204-106.  effective 
December  14. 1983  (48  FR  55661),  as 
amended  May  3a  1986  (51  FR  19744). 
reassigned  by  DOE  Notice  1110.29  dated 
October  17. 1988,  and  clarified  by 
Secretary  of  Energy  Notice  SEN-10-89 
dated  August  3. 1989,  and  subsequent 
revisions,  the  Secretary  of  Energy 
delegated:  (1)  The  avrthority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
A.iministrator  of  the  Western  Area 
Power  Administration  (Western);  (2)  the 
auAority  to  eonfirai.  ap{m>ve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  ttie  Deputy  Secretary  of  DOE;  and  the 
authority  to  coo&m,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  <»- 
to  disanirove  sadi  rates  to  FERC 

DiscvssioBS  on  fte  proposed  rate 
ac^tment  were  initiated  on  October 
19, 1989,  when  a  letter  annoancing 
preliminary  informal  customer  meetings 
was  mailed  to  all  firm  power  customers 
and  other  interested  persons.  These 
meetings  were  conducted  at  four 
diffierent  locaticms  on  December  18  and 
19, 1989.  A  second  letter  was  mailed  to 
all  firm  power  castomers  and  other 
intereMed  persons  anneuBCBig  a  secaod 
round  of  preBrainary  mfionBal  meetings 
for  February  12  and  13, 1990,  to  discuss 
the  power  repayment  study  (PRS)  in 
greater  detaiL  At  these  ptehminary 
meetings.  Western  representatives 
explained  the  need  for  the  increase  and 
answered  questfons  fiom  those 
attending. 

The  consultation  and  comment  period 
was  initiated  on  March  7, 1990,  with 
publication  (^  a  Faderd  Register  notice 


(55  FR  tl88)  that  offidafiy  annoonoed 
the  propoeed  rate  adfostnent  and 
procedures  for  public  participatimi.  The 
Fadnal  Register  notice  annannced  a 
series  of  pi^dic  inf onnation  forums  &at 
were  held  on  Mardi  28  and  29, 190a  at 
Northman.  Colorado;  Sumx  Palls,  SoaA 
Dakota;  Fargo,  North  Dakota;  and 
BiUings,  Montana.  Two  public  comment 
forums  were  held  April  19  and  2a  199a 
at  NcKthglenn,  Cc^wado,  and  ^onx 
Falls,  South  Dakota.  The  consultation 
and  comment  period  extended  through 

juneaioea 

During  the  comment  period.  Western 
received  30  comment  letters  on  the  P- 
SMBP  rate  adjustment  At  the  April  19 
and  2a  199a  pi^^  comment  forums,  six 
persons  representing  coatcuners, 
customer  groups,  and  a  legblator 
commented  orally.  The  Billings  Area 
Office  also  received  14  written 
comments  outside  of  the  comment 
periiod.  Four  major  issues  and  several 
miscellaneous  issues  were  raised.  All 
public  comments  were  considered  in  the 
prapaxaticm  of  the  rate  otda.  Western 
has  concluded  that  the  P-SMBP  rate 
adjustment  is  needed  to  meet  cost- 
recovery  criteria. 

A  VRS  is  prepared  amiuaUy  in 
accordance  with  DOE  Order  RA  6120.2. 
The  existing  power  rates  for  P-SMBP 
are  based  on  the  fiscal  year  (FY)  1987 
PRS.  Western's  financial  information 
system  has  recently  improved,  and  fiscal 
data  is  now  available  earHer  than  it  has 
been  in  the  past  Thus,  the  FY  1989  PRS 
results  were  available  at  the  time  the 
ratemaking  process  was  to  begin  tot  the 
FY  1988  PRS.  Both  the  FY  1988  mS  and 
FY  1989  PRS  iiulicate  that  the  existing 
rates  do  not  yield  sufficient  revenue  to 
satisfy  the  cost-recovery  criteria  through 
the  study  period. 

Tlie  proposed  rate  adjustment  is 
based  upon  the  FY  1989  PRS.  A  rate 
adjustment  based  upon  the  FY  1989  PRS 
provides  timely  repayment  but  places  an 
additional  burden  on  P-SMBP  firm 
power  customera.  This  burden,  along 
with  tfiat  of  the  prolonged  drou^t  in  the 
area  and  the  drought's  effect  on  the 
regional  farm  economy,  prompted  the  P- 
SMBP  customera  to  request  that 
Western  implement  this  rate  adjustment 
over  a  2-year  period.  Western  believes 
conditions  justify  implementation  of  this 
rate  adjustment  over  a  2-year  period. 

In  Rate  Order  No.  WAPA-4a  results 
of  the  FY  1989  PRS  are  being  compared 
to  the  FY  1087  PRS,  which  was  the  basis 
for  the  existing  P-SMBP  rates.  The 
comparison  shows  the  following 
differences: 

1.  The  projected  operation  and 
maintenance  (O&M)  expenses  for  the 
130-year  study  period  have  increased  a 
total  of  $15.7  million  per  year. 


2.  The  powOT  investments  in  the  5- 
year  bodget  period  have  increasedfaB 
milben.  New  power  investaients  are  not 
projected  beyond  the  5-year  bodget 
period. 

3.  The  projected  Integrated  Projects 
(Colorado-Big  Thompson.  Kendrick. 
North  Platte,  and  Shoshooe)  txpeoae 
over  the  100-year  study  period  has 
increased  $255  million. 

4.  Surplus  energy  sales  and  purchased 
power  expenses  different  from  those 
asociated  wifli  projected  long-term 
median  generation  have  delayed 
investment  repayment  and  thus 
increased  interest  expenses  from  what 
was  estimated  in  the  1987  PRS.  If  the 
system  had  not  experienced  the  drought, 
an  estimated  additional  $62  millioa 
would  have  been  available  for 
repayment  of  power  investment,  which 
would  have  reduced  future  intmest 
expense. 

Of  the  above  factors,  the  one  with  die 
most  iaq>act  is  the  matter  of  increased 
O&M  expenses.  O&M  expenses  are 
increasing  due  to  inflation  as  well  as 
responses  to  programmatic  and 
administrative  requirements,  sudi  as 
safety  programs  and  environmental 
compliance.  Also,  support  services 
contracts  have  incraased  to 
accommodate  additional  program 
requirements. 

Rate  Order  No.  WAPA-4e.  confinning 
and  approving  the  P-SMBP^D  rate 
adjustment  on  an  interim  basis,  is 
issued,  and  Rate  Schedules  P-fiEI>^4 
and  P-SED-^P4  will  be  proiiq)tly 
submitted  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis. 

Isaaed  in  Washington.  DC,  Anguat  27. 188a 
W.HnaaaMoara. 
Deputy  Secretary. 

Older  Confirming,  Approving,  and 
Pladng  the  Kck-Slean  KGssouri  Basin 
Program-Eastern  Divisioa  Finn  Pivwar 
Service  and  Firm  Peaking  Power  Service 
Rates  in  Effect  on  an  Interim  Basis 
,1990) 

In  the  matter  of  Western  Power 
Administration  Rate  Adjustment  for  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
DivisioB.  Rate  Order  No.  WAPA-4e. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DC^ 
Organization  Act.  42  U.S.C  7101.  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation),  under  die 
Reclamation  Act  of  1902, 42  U.SXL  372, 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  and 
particularly  by  section  9(c)  of  the 
Reclamation  Act  of  1939, 42  U.S.C 
485h(c),  and  acts  specifically  applicable 


to  the  Pick-Sloan  Missouri  Basin 
Program  (P-SMBP),  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 

By  Delegation  Order  No.  0204-108. 
effective  December  14, 1983  (48  FR 
55664),  as  amended  May  30, 1986  (51  FR 
19744),  reassigned  by  DOE  Notice 
1110.29  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-8B  dated  August  3, 1989,  and 
subsequent  revisions,  the  Secretary  of 
Energy  delegated:  (l)  The  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  the  Western  Area 
Power  Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Deputy  Secretary  of  DOE;  and  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
This  rate  order  is  issued  punuant  to  the 
delegation  to  the  Administrator  and  the 
Deputy  Secretary  and  the  rate 
adjustment  procedures  at  10  CFR  part 
903,  published  in  the  Federal  Register  on 
September  18, 1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

CBT    Colorado-Big  Thompson  Project 
Corps    The  Corps  of  Engineers. 
Criteria    Po8t-l9ea  General  Power  Mariceting 
.    and  Allocation  Criteria;  Pick-Sloan 

Missouri  Basin  Program- Western  Division. 
DOE    U.S.  Department  of  Energy. 
DOE  Order  R^  6120.2    Power  Mariceting 

Administration  Financial  Reporting. 
FERC    Federal  Energy  Regulatory 

Commission. 
Fry-Ark    Fryingpan-Arkansas  Project 
FY    Fiscal  Year. 
Integrated  Projects    Colorado-Big  Thompson, 

Kendrick.  North  Platte,  and  Shoshone 

Projects. 
kW    Kilowatti 
kWh    Kilowatthour. 
kW-Month    Kilowatts  per  Month. 
LAP    Loveland  Area  Projects. 
M&I    Municipal  and  Industrial. 
Mills/kWh    Mills  per  Killowatthour. 
MW    Megawatts. 
O&M    Operattons  and  Maintenace. 
PRS    Power  Repayment  Study. 
'  P-SMBP    Pick-Sloan  Missouri  Basin 

Program. 
P-SKfflP-ED    Pick-Sloan  Missouri  Basin 

Program-Eaiatem  Division. 
P-SMBP-WD    Pick-Sloan  Missouri  Basin 

Program- Western  Division. 
Rate  Brochure    A  document  prepared  for 

public  distribution  explaining  the 

backgroimd  of  the  rate  proposal  contained 

in  this  rate  order. 
REC    Rural  Electric  Cooperatives. 
Reclamation    Bureau  of  Reclamation  of  the 

Department  of  the  Interior. 


WAPA-40    Western  Area  Power 
Administration  Rate  Order  No.  WAPA-M 
for  LAP  based  on  the  FY  1887  PRS.  This 
rats  order  is  &e  basis  for  current  LAP 
rates. 

WAPA-4e    Western  Area  Power 
Administration  Rate  Order  No.  WAPA-4e 
for  P-SMBP^D  based  on  the  FY  1960  PRS. 

WAPA-47    Western  Area  Power 
Administration  Rate  Order  Na  WAPA-47 
for  LAP  based  on  the  FY  1960  PR& 

Western  (WAPA)    Western  Area  Power 
Administration  of  the  Department  of 
Energy. 

Wheeling   Transmission  Service. 

Effective  Date 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  firat  day  of 
the  fint  full  billing  period  beginning  on 
or  after  October  1, 199a  and  will  be  in 
effect  pending  the  FERCs  approval  of 
them  or  substitute  rates  on  a  final  basis 
for  a  5-year  period,  or  until  supereeded. 

Public  Notice  and  Comment 

1.  Disoissions  on  the  proposed  rate 
adjustment  were  initiated  on  October 
19, 1989,  when  a  letter  announcing 
preliminary  informal  customer  meetings 
was  mailed  to  all  firm  power  customera 
and  other  interested  penons.  These 
meetings  were  conducted  at  four 
different  locations  on  December  18  and 
19, 1989.  Both  the  fiscal  year  (FY)  1988 
power  repayment  study  (PRS)  and  the 
FY  1989  PRS  were  discussed  at  these 
preliminary  meetings. 

2.  A  second  letter  was  maUed  to  all 
firm  power  customera  and  other 
interested  persons  announcing  a  second 
round  of  preliminary  informal  meetings 
for  February  12  and  13, 1990,  to  discuss 
the  FY  1989  PRS  in  greater  detail.  At 
these  preliminary  meetings.  Western 
representatives  explained  the  need  for 
the  increase  and  answered  questions 
from  those  attending. 

3.  On  March  7, 1989,  a  formal  91-day 
customer  consultation  and  comment 
period  was  initiated  with  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Rfl^iater  at  55  FR  8188.  That  notice  also 
announced  four  public  information 
forums  conducted  Mardi  28  and  29, 
1990,  and  two  public  comment  forums 
conducted  April  19  and  20, 1990.  The 
information  forums  were  further 
advertised  with  a  March  19, 1990,  press 
release. 

4.  On  March  9, 1990,  a  final  brochure 
was  maUed  to  all  customera  and  other 
interested  pereons.  This  mailing  also 
included  a  letter  announcing  the  public 
information  and  comment  forums. 

5.  At  (he  information  forums  held  on 
March  28  and  29. 199a  Western 
representatives  further  explained  the 
need  for  the  rate  increase  and  answered 
questions. 


a  The  comment  forums  wera 
conducted  on  April  19  and  2a  198a  to 
give  the  public  an  opportunity  to 
comment  for  the  record.  Six  persons 
representing  customers,  customer 
groups,  and  a  legislator  made  oral 
presentations.  Thirty  comment  letten 
were  received  during  the  91-day 
comment  period  entUng  June  a  I99a 
Fourteen  additional  comments  were 
received  after  June  6, 199a  however,  no 
additional  issues  were  presented.  All 
formally  submitted  comments  have  been 
addressed  in  this  rate  order.  Western 
responded  to  each  commentor,  and  has 
included  these  responses  as  part  of  the 
record. 

The  FY  1988  PRS  results  were 
available  at  the  time  the  ratemaking 
process  was  to  begin  for  the  FY  1988 
PRS  rate  adjustment  The  notice  of 
proposed  power  rate  adjustment 
published  at  55  FR  8188  on  March  7. 
1990,  was  based  on  the  FY  1089  PRS  and 
indicated  a  need  for  an  increase  of  1.69 
mills  per  kilowatthour  (mills/kWh) 
above  the  existing  firm  power  rate. 
Aldiough  the  customera  agreed  that 
Western  should  use  the  most  recent 
data  available  for  this  rate  adjustment 
many  weighed  the  hardship  of  this 
increase  in  conjunction  with  the 
economic  impact  of  the  drought  on  the 
regional  farm  economy.  This  prompted 
their  request  and  Western's  agreement 
that  the  rate  adjustment  be  implemented 
over  a  2-year  period  to  mitigate  the 
impact  on  the  customera. 

Project  History 

The  initial  stages  of  the  Missouri 
River  Basin  Project  were  authorized  by 
section  9  of  the  Flood  Control  Act  of 
December  22, 1944  (Pub.  L  534, 58  Stat 
877,  691).  The  Missouri  River  Basin 
Project  later  renamed  the  Pick-Sloan 
Missouri  Basin  Program  to  honor  its  two 
principal  authora,  has  been  under 
construction  since  1944.  The  P-SMBP 
encompasses  a  comprehensive  program 
of  flood  control,  navigation 
improvement  irrigation,  municipal  and 
industrial  (M&I)  water  development  and 
hydroelectric  production  for  the  entire 
Missouri  River  Basin.  Multipurpose 
projects  have  been  developed  on  the 
Missouri  River  and  its  tributaries  in 
Colorado,  Montana,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming. 

Power  Repayment  Study 

The  PRS  for  the  P-SMBP  is  prepared 
by  Western  with  the  cooperation  of  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  Corps  of  Engineera  (Corps). 
River  basin  hydrology,  water  depletions, 
power  generation,  and  project 
development  data  are  among  the  many 
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items  Redamation  and  the  Coipa 
contribote  to  the  study.  Hm  mS  is 
prepared  fai  accordance  wi  A  P-SMK> 
authorizing  kgiriatioB  and  with  DOE 
Order  Na  KA  9120.2  on  Power 
Marketing  AdsiiBistratioa  FinancUd 
Reporting. 

The  FIS  is  conducted  to  assme  fhat 
projected  levcnues  will  balance 
projected  expenses.  Some  categories  of 
expenses  in  the  PRS  are  operations  and 
maintenance  (O&M)  expenses,  interest 
expenses,  repayment  of  reidaoements 
and  investment,  pajrments  to  me 
Colorado-Big  Thompson,  Kendrick, 
North  Platte,  and  Shoshone  Projects 
(Integrated  Projects),  and  repayment  of 
those  irrigation  costs  that  are  to  be 
repaid  from  power  revenues.  Future 
annual  powCT  rev«iue  estimates  are 
based  on  tiie  latest  hydrology, 
depletions,  and  marketing  pro|ecti(His. 
Revenues  are  first  applied  to  repayment 
of  annual  expenses,  which  include  OAM 
costs,  payments  to  Integrated  Projects, 
P'urdiased  power  and  int»est  expenses, 
and  other  costs.  Next  powo'  revenues 
available  ^er  peykig  the  annual 
expenses  and  any  reqeired  power  or 
irrigation  investment  payments  are  then 
applied  to  the  repayment  of  interest- 
bearing  commercial  power  investments. 
Any  remaimig  power  revenues  are 
IdsUy  I4>frfied  to  aid  to  irrigation.  The 
f>  nidy  is  designed  to  repay  the 
investment  carrying  the  highest  interest 
rite  first.  However,  all  investments  are 
required  to  be  repaid  within  their 
authorized  repayment  periods;  50  years 
for  power  investments,  expected  service 
hfe  for  nqilacements,  and  op  to  60  years 
for  irrigatitm.  which  indndes  a  10-year 
development  period. 

Pursuant  to  the  1965  Garrison  Unit 
Authorization  Act  costs  relating  to 
specific  irrigation  units  (including  main 
stem  and  other  reservoir  storage  and 
irrigation  pumpingi;>ower  cost 
assigianents,  if  appropriate)  constructed 
or  under  consfraction  on  June  30, 1964, 
are  to  be  repaid  within  the  earliest 
prscticaUe  time  period  after  completioa 
of  repayment  of  interest-bearing 
commercial  power  investment,  but  prior 
to  irrigation  units  ccmstructed  after  Aat 
date.  Costs  relating  to  new  (constructed 
after  Jmie  30, 1964)  and  future  irrigation 
units,  divisions,  or  irrigation  blocks 
(inchK&tg  main  stem  and  other  reservoir 
storage  and  irrigation  pumping  power 
cost  assignments,  if  appropriate)  are  to 
be  repaid  within  50  years  following  an 
allowable  devdopment  period  (usually 
10  years)  after  an  individual  unit 
division,  or  irrigation  block  becomes 
benefit-producing.  The  first  new 
irrigation  not  constructed  or  under 
construction  on  Jime  30. 1964.  is 


esqiected  to  be  ^ced  in  service  in  1990, 
thus  establishing  die  end  of  die 
repayment  period  ior  the  old  krigatinn. 

The  legislative  history  of  the  P-SMBP, 
prindpally  Senate  Docnment  Na  191. 
78di  Congress,  2nd  Session  tl9i4), 
recognized  diat  portions  of  ttie  power- 
producing  generation  capacity  of  the 
project  would  be  used  for  Fedend 
project  irri^tien  and  drains^  pemping 
service.  It  also  established  tbal  the  cost 
of  that  portion  of  the  power  system 
reserved  for  irrigati<Mi  pumping  would 
be  interest  free.  Accordingly,  analyses 
of  the  P-SMBP  have  assumed  that  a 
percentage  of  the  power  wodd  be 
considered  as  pumping  power  reserved 
for  irrigation  pumping,  and  as  such,  Ate 
same  percentage  of  fte  power 
investment  would  be  suballocated  as 
interest-free  irrigation  pimiping  cost  The 
percentage  for  suballocation  of  the  costs 
is  determined  by  the  rdationship  of  tc^ 
project  pumping  peak  load  demand  at 
the  generators  to  power  system 
generating  capadty  (388.360  kW  of 
ultimate  pumping  requirements  divided 
by  2,522,600  kilowatts  (kW)  of  total 
system  capadty).  The  application  of  this 
ratio  results  in  1S.8  percent  of  the 
investment  costs  allocated  to  power 
being  suballocated  to  pumping  purposes. 
These  suballocated  costs  are  sdieduled 
for  repayment  with  the  associated 
irrigation  projects  or  units. 

A  complete  discussion  of  the  project 
history  and  a  general  description  of  the 
PRS  are  found  in  the  March  1900 
customer  Wochure  that  is  included  in 
the  record. 

Existing  and  Proposed  Rates 

Eastern  Division 

The  existing  firm  power  rates  and  tfie 
proposed  firm  power  rates  necessary  to 
meet  the  revenue  requirements  for  the 
P-SMBP-Eastem  Division  (H))  are 
listed  below.  These  pressed  rates  will 
be  implemented  over  a  2-year  period 
and  are  to  become  effective  on  an 
interim  basis  on  the  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
October  1. 1990. 
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Western  Division 

The  Loveland  Area  Rnjects  (LAP) 
rates  will  be  designed  to  recover  the  P- 
SMBP-Westem  Division  (WD)  revenue 
requirements  for  P-SMH»  and  the 
revenue  requirements  for  the  Fryingpan- 
Arkansas  Project  (Fry-Ark).  The 
adjustment  to  the  LAP  rate  is  a  separate 
formal  procedure  which  is  documented 
in  Rate  Order  No.  WAPA-47.  WAPA-47 
is  also  scheduled  to  go  in  effed  on  the 
first  day  of  the  first  fiill  IrilUng  period 
beginning  on  or  after  October  1, 1990. 
The  LAP  rates  will  yield  the  revenue 
requirements  for  FY  1901  and  FY  198^- 
95  for  the  P-SMBP-WD. 

Certification  of  Rate 

The  Administrator  of  Western  has 
certified  that  the  P-SMBP-ED  firm 
power  and  firm  peaking  rates  are  the 
lowest  possiUe  consistent  wiA  sound 
business  principles.  The  rates  have  been 
developed  in  accordance  with 
administrative  polides  and  applicable 
laws. 

Discussion 

Although  the  P-SMBP  is  considered  a 
single  entity  for  finandal  and  r^ayment 
purposes,  the  power  generated  by  the  P- 
SMBP  is  mariceted  in  two  separate  and 
distinct  areas.  These  are  known  as  the 
Eastern  Division  and  the  Western 
Division,  and  each  has  its  own 
marketing  plan  and  method  for 
determining  the  revenues  required  from 
firm  power  sales. 

The  rate  adjustmoot  would  increase 
annual  firm  power  revenues  from  $92.1 
million  in  FY  1990  to  $105.7  miOiiHi  in  FY 
1991  and  to  $110.2  in  FY  199Z  The 
increase  is  necessary  to  satisfy  the  cost- 
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Statement  of  Revenie  and  Related 

Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
throu^  the  proposed  rate-approval 
period. 

Oorapaiiao«o(  5-Yaar  Rale  Period 

Revenues  and  Evpenees 

(S1.000) 


FT  1989 

FY  1987 

■ale 

Rale 

Skidy 

Study 

Difterenoe 

1991- 

1989- 

1985 

1993 

Revenuae 

ED  Firm 

Ceamercial-   S427.6S8 

$335,418 

$92,280 

WD  Firm 

CofwmrcMfl....      1t9,659 

103.015 

16.844 

ED  Peaking 

PW»ar...._ 

$1,936 

38.254 

13.882 

Other 

»7,878 

317.226 

(29.348) 

Total 

Revemea           187.371 

793913 

93.458 

Expense* 

Operation* 

Maintenance..     480.739 

402,516 

78^2f 

Purchased 

Power 

0 

9.870 

(9,780: 

Interest ~      (83.881 

199.361 

64.320 

Ainuiliulnn_ — 

86.052 

134J)62 

(88.010) 

Capitalized 

Expertse 

20.919 

0 

20.919 

Integrated 

Proieda 

$6,980 

48.194 

8.788 

Total 

Expenses 

»87.371 

783.913 

94.456 

A  breakdown  of  costs  by  class  of 
service  is  not  availaUe. 

Basis  for  Rate  Oevebpment— P-SMBP- 
ED 


The  P-^4BP-ED  rate  design  strives  to 
maintain  approximately  a  50/50  split 
between  the  revenue  yields  from  the 
demand  and  energy  charges  as  a  basis 
for  the  rate  design.  The  revenue  yidd 
will  vary  among  customers  because  irf  a 
customer's  individiul  load 
characteristics. 

The  proposed  $2.25/kW-mondi  firm 
capadty  diarge  and  &57  mills/kWh  firm 
energy  charge  in  FY  1901  will  yield  the 
necessary  revenue  for  the  first  year  of 
the  rate  adjustment  effective  <»  die  first 
day  of  the  first  full  billing  poiod  on  or 
after  Odoba  1, 1990.  To  provide  the 
necessary  rev«uie,  an  increase  to  a 
$2.3S/kW-month  firm  capadty  diarge 
and  5.61  mills/kWh  firm  energy  cha^ 
is  proposed  to  be  in  effect  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  aftn  October  1;  1991. 
The  rate-approval  period  terminates  on 
Septemba-3ai90S. 

Basis  for  Rate  Development-^-SMBP- 
WD 

The  revenue  requirementa  for  the  P- 
SMBP-WD  are  used  in  develo|Hng  the 
LAP  rate  schedules.  These  adtedules  are 
the  mibject  of  a  separate  formal  rate 
adjustment  procedure  which  is 
documented  in  Rate  Order  No.  WAPA- 
47,  which  is  also  scheduled  to  go  in 
effect  on  the  first  day  of  the  full  billing 
period  beginning  on  or  after  October  1. 
19901  and  oontindng  thnnigh  Septerabo' 
30, 1995.  A  oopy  of  Rate  Oivler  No. 
WAPA-47  is  included  as  suj^orting 
dociunentation  for  this  rate  submission. 

Primary  Issues— Public  Comments 

During  the  91-day  comment  period. 
Western  received  30  comment  letters  on 


the  P-SMBP  rate  ai^nstmenL  At  the 
April  19  and  20, 1990,  public  comment 
fonnns,  six  persons  representing 
customers,  customer  groups,  and  a 
legislator  commented  orally.  The 
Billings  Area  Office  also  received  14 
written  comments  outside  of  the 
comment  period. 

Written  comments  were  recdved  from 
the  following  sources: 

Arkansas  River  Power  Aathority 
(Ck>lorado) 

Beadle  Electric  Cooperative  (Soath  DakoU) 

Bon  Homme  Yankton  Electric  Assodatian 
(South  DakoU) 

Capital  Electric  Cooperative.  Inc.  (Nar& 
DakoU) 

Central  Power  Electric  Cocqperative  (Nordi 
DakoU) 

Charles  YXa.  Electric  Asaodatioo  (South 
DakoU) 

CityorAlU(Iowa) 

City  of  Laurel  (Nebraska] 

Qay-Union  Btodric  Coipecatioa  (Sooth 
Dakota) 

Colorado  Springs  Electric  (Cdorado) 

Cooperative  Power  (Nwth  DakoU) 

Douglaa  Blaclric  Cooperative  (South 
DakoU) 

Federated  REA  (MinnesoU) 

FEM  Electric  AModatioB,  Inc.  (Soutii 
DakoU) 

H-D  Electric  Cooperative  (Soott  DakoU) 

Intercoimty  BlecAric  Association,  Inc. 
(South  DakoU) 

James  VaUey  Electric  Cooperative  (North 
DakoU) 

iCansas  Electric  Power  Cooperativa 
(Kansas) 

lOngsbuiy  Electric  Cocq>erative  (Soudi 
DakoU) 

Lake  Region  Qectric  Association  (Soodi 
DakoU) 

Lincoln  Electric  System  (Nriiraaka) 

Loveland  Area  I 
(Colorado) 
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McLean  Hectric  Cooperative  (North 

Dakota) 
Midwest  Electric  Consumers  Association 

(Colorado) 
Minnesota  Valley  LAP  Association 

(Minnesota) 
Nebraska  Public  Powrer  District  (Nebraska) 
Nobles  Cooperative  Electric  (Minnesota] 
Northern  Electric  Cooperative  (South 

DakoU) 
Oahe  Electric  Cooperative  (South  Dakota) 
Platte  River  Power  Authority  (Colorado) 
Redwood  Electric  Cooperative  (Minnesota) 
RenviUe-Sibley  Cooperative  Power 

Association  (Minnesota) 
Rashmore  Electric  Power  Cooperative 

(South  DakoU) 
Sprink  Electric  Cooperative,  Inc.  (South 

Dakota) 
Steams  Electric  Association  (Minnesota) 
Todd-Wadena  Electric  Cooperative 

(Kfiimesota) 
Tri-County  Electric  Cooperative  (North 

Dakota)  . 
Tri-State  Generation  ft  Transmission 

Association.  Ina  (Colorado 
Tumer-Hutchinson  Electric  Cooperative 

(South  Dakota) 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arkansas  River  Power  Authority 

(Colorado) 
Capital  Electric  Cooperative.  Inc.  (North 

Dakota) 
Central  Montana  Electric  Power 

Cooperative  (Montana) 
Central  Power  Electric  Cooperative  (North 

Dakota) 
City  of  Detroit  Lakes  (Minnesota) 
East  River  Qectric  Power  Cooperative 

(South  Dakota) 
Heartland  Consumers  Power  District 

(South  Dakota) 
Lake  Region  Cooperative  Electric 

(Minnesota) 
Lincohi  Electric  System  (Nebraska) 
Loveland  Area  Customer  Association 

(Colorado) 
Nebraska  Public  Power  District  (Nebraska) 
Omaha  Public  Power  District  (Nebraska) 
Senator  Pressler's  Office  (South  Dakota) 
Tri-State  Generation  ft  Transmission 

Association.  Inc.  (Colorado) . 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
throughout  the  91-day  customer 
consultation  and  comment  period  dealt 
with  reqiiests  to  implement  the  rate 
ad)ustment  over  a  2-year  period: 
requests  for  Western  and  the  generating 
Agencies  to  undertake  cost-containment 
measures  aimed  at  reducing  overall 
costs;  requests  to  prepare  an  annual 
forecast  of  future  rate  estimates  for  a  10- 
year  period  of  time;  and  objections  to 
inclusion  of  the  P-SMBP-WD  peaking 
revenue  requirement  The  comments  and 
responses,  which  are  paraphrased  for 
brevity  and  consistency,  are  discussed 
below: 

1.  Comment:  Two-step  rate 
adjustment  process.  Would  it  be 


possible  for  Western  to  implement  the 
rate  adjustment  over  a  2-year  period? 

Response:  Western  has 
accommodated  this  request  Western's 
original  proposal  was  to  have  a  single- 
step  rate  adjustment  However,  after 
considering  the  events  leading  to  this 
rate  adjustment  and  the  economic 
conditions  ia  the  area.  Western 
proposes  and  recommends  approval  of  a 
2-year  implementation  for  this  rate 
adjustment 

The  existing  power  rates  for  P-SMBP 
are  based  on  the  FY  1987  PRS. 
Western's  financial  information  system 
has  recently  been  improved  and  fiscal 
data  are  now  available  earlier  than  in 
the  past  A  PRS  can  now  be  prepcu«d  3 
months  after  the  close  of  the  fiscal  year. 
Thus  the  FY  1989  T9S  results  were 
available  at  the  time  the  ratemaking 
process  was  to  begin  for  the  FY  1988 
PRS  rate  adjustment  As  a  result  this 
rate  adjustment  combines  the  effect  of  2 
years  of  financial  data  and  results  in  a 
larger  mcrease  than  if  only  1  year's  data 
had  been  available  to  use.  Western 
e}q>ects  data  wiU  be  available  on  a 
current  basis  in  future  years  and 
therefore  does  not  expect  data 
availability  to  be  a  reason  to  adopt 
future  two-step  increases. 

Customers  generally  agreed  with 
Western's  suggestion  to  use  the  most 
recent  data  available  for  the  rate 
determination.  The  proposed  rate 
adjustment  is  based  upon  the  FY  1989 
PRS,  which  incorporates  the  previously 
identified  revenue  requirements  from 
the  FY  1988  PRS.  A  rate  adjustment 
based  upon  the  FY  1989  mS  provides 
timely  repayment  but  places  an 
additional  burden  on  P-^MBP  firm 
power  customers. 

Severe  drought  conditions  for  the  last 
ZVt  years  are  aggravating  an  already 
poor  economic  situation  in  the 
mariceting  area.  For  example,  the 
unemployment  rate  in  three  P-SMBP 
States  is  expected  to  continue  to  be 
nearly  1  percent  higher  than  the  national 
average.  The  civilian  employment 
growth  rate  in  most  P-SMBP  States  is 
expected  to  be  less  than  the  national 
average  (1.3  percent  annually)  for  some 
time  in  the  future,  and  growth  of 
disposable  income  is  expected  to  fall 
short  of  the  national  average  (1.7 
percent  annually). 

The  drought  has  two  effects:  it 
reduces  the  hydrogeneration  and 
impacts  the  agricultural  economy  of  the 
basin.  The  reduced  generation  results  m 
increased  power  rates.  Yet  the  impact 
of  the  drought  upon  the  economy  is  that 
reduced  cash  flow  is  available  to  pay  for 
the  increases. 


Western  believes  these  conditions 
justify  implementation  of  the  rate 
adjustment  over  a  2-year  period. 

2.  Comment:  Cost  containment 
measures.  Western  and  the  other 
generating  Agencies  were  requested  to 
undertake  measures  of  cost 
containment  The  comments  most 
frequently  addressed  the  rising  costs  of 
O&M.  Some  customers  suggested  that 
Western  scrutinize  each  Agency's  O&M 
and  other  projections  and  disallow  any 
costs  with  wldch  Western  does  not 
agree. 

Response:  Early  in  the  informal 
process,  each  agency  provided 
customers  the  basis  for  their  O&M 
projections,  including  comparisons  of 
the  expenditures  for  the  previous  fiscal 
year.  "11118  data  was  included  with  the 
draft  rate  brochure  mailed  to  customers 
and  mterested  parties  on  January  31, 
1990.  Smce  that  time,  each  Agency  has 
been  made  aware  of  the  ctistomers' 
concerns  about  rising  costs  and  the 
desire  that  these  costs  be  controlled. 
Western  has  formed  a  cost-containment 
task  force  with  the  objective  of  reducing 
its  O&M  expenses  and  other  costs.  Each 
Agency  has  reviewed  its  own  O&M 
budget  and  it  has  been  determined  that 
oiUy  those  items  that  are  considered 
essential  to  the  operation  of  the  P-SMBP 
are  mduded.  Thus,  Western  will  not 
modify  the  budgeted  projections 
submitted  by  Reclamation  or  the  Corps 
for  use  in  the  PRS's.  All  involved 
Agencies  are  continuing  thefr  dialogue 
on  this  issue,  and  they  are  conmiitted  to 
minimizing  O&M  COStS. 

As  noted  in  comment  number  8 
(below).  Western  has  questioned  the 
Corps  assignment  of  joint-use  O&M 
expenses  on  the  basis  of  the  current-use 
concept 

3.  Comment:  Aimual  forecast  of  future 
rates.  The  customers  requested  that 
Western  stabilize  rates,  or  at  a  minimum 
provide  annually  a  forecast  of  rates 
covering  a  10-year  period. 

Response:  Western  has  committed 
itself  to  provide  this  information  after 
the  rate  process  has  been  completed  and 
has  begun  discussions  with  the 
customers  regarding  assumptions  that 
could  be  used  in  long-term  rate 
projections.  Such  information  will  assist 
the  customers  in  their  budgeting  process; 
however,  the  information  and 
assumptions  will  not  be  binding  to 
Western  when  determining  future  long- 
term  rates. 

4.  Comment  P-SMBP-WD  peaking 
revenue  requirement  The  P-SMBP-WD 
customers  commented  that  it  is 
unreasonable  and  unfair  for  the  Western 
Division  peaking  revenue  obligation  to 
be  assessed  only  to  the  LAP.  "Iliey  argue 


that  the  P-SMBP  exoess  capacity 
process  ceased  to  exist  in  the  post-lfleo 
mariceting  period,  and  the  projected 
revenues  from  the  sale  (tf  the  P-SMK> 
excess  capacity  were  incanecdy 
inchided  in  tke  PRS  lor  the  P-SINffiP 
l)eyond  September  ao,  1989. 

Re»ponse:  1^  P-SMBP-WD 
custoaen  raised  this  issue  m  1980 
during  Ifae  pabUc  process  for  Rate  Order 
Na  WAPA-M  (which  was  based  on  the 
FY  19S7  PRS).  Rate  Older  Na  WAPA-iD 
established  die  current  LAP  rate,  and 
Western  provided  an  eiqilanation  daring 
that  process.  In  WAPA-4d,  Western 
discussed  the  historical  basis  im  die 
decisioii  to  inehide  revenues  expected 
from  sale  of  the  capacity  resource. 
Western  also  dbcussed  the  indusicMi  of 
the  peaking  safes  revenue  as  being  a 
justifiable  and  required  revenue  based 
on  die  historical  projections  of  the  faiture 
sale  of  anmarketed  P-SMBP-WD 
peaking  capacity.  Hie  rate  order  was 
reviewed  I7  Western,  DOE.  and  the 
FERC  The  FBRC  did  not  indicate  that 
Western  used  a  faulty  process  for 
assessing  the  revalue  requirement 
Western  has  not  dianged  its  positioD  cm 
this  issue  since  the  previous  rate  order. 

The  P-SMBP-WD  peaking  revenues 
have  been  shown  as  future  revenues  in 
the  P-SMBP  FRS  since  the  niid-19S0's. 
These  future  resource  projections  were 
realistic;  the  associated  revenues  have 
held  P-SMBP  firm  power  revenue 
requirements  lower  than  what  would 
otherwise  have  been  the  case.  Beginning 
with  die  FY  IMO  P-SMBP  PRS,  P-SMBI^ 
WD  paaHwg  sales  were  shown  in  the 
PRS  as  firm  excess  capacify  sales 
starting  in  FY  1990  and  contmuing 
through  the  end  of  the  study.  That 
representation  was  continued  throu^ 
die  FY  1987  P-SMBP  WS,  Since  die 
unmarketed  c&qpadfy  that  was 
historically  associated  widi  P-SMBP- 
WD  peaking  ssas  marketed  as  a  firm 
resource  in  the  Criteria,  it  is  equitable  to 
recover  the  revenue  historically 
projected  for  the  resource  as  part  of  die 
P-SMBP  Western  Division  revenue 
requirement  in  die  po8t-1999  period. 

It  should  be  noted  that  this  peaking 
resource  was  marketed  successfully 
beginning  in  FY  1964.  The  sale  of  80 
megawatts  (MW)  of  peaking  capacify 
yielded  $2,210,700  of  revenue  over  8 
years  of  sales,  with  a  maximum  being 
$842,361  in  FY  1989.  The  entities  that 
purchased  this  capacify  also  received 
credit  for  additional  LAP  energy 
allocations  under  the  Criteria. 

Additional  Issues 

-  In  addition  to  the  above,  several 
issues  were  nrised  by  customers  cmd 
odier  interested  persons,  and  addressed 


by  Western.  Ilieae  issues  are  giouped  in 
the  foUowiag  general  categories: 

5.  Comment  Coeld  Western  ccmment 
further  on  die  outstanding  issue  of  the 
reallocation  of  multipurpose  costs  as 
related  to  die  Ganison  Diversion  Unit 
Reformulation  Act  of  1966?  What  wotdd 
be  the  effect  on  die  power  rate  or 
removing  the  Garrison  Diversion  Project 
from  the  P-SMBP  PRST 

Response:  Reclamation  and  the  Corps 
have  not  completed  the  final 
reallocation  of  multpurpose  costs  as  a 
result  of  die  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  In  order  to 
proceed  with  PRS's,  Western  has 
developed  a  methodology  to  calculate 
the  additional  multipurpose  investment 
costs  allocated  to  power.  This  amount 
was  determined  to  be  $87  million. 
Western  adivsed  Reclamation  and  die 
Corps  of  Western's  methodology,  and 
they  have  agreed  to  use  $87  million  on 
an  interim  basis  ia  the  PRS.  This  will 
change  when  the  final  allocation  process 
is  completed.  The  $87  million  is 
considered  to  be  a  conservative 
estimate. 

If  it  is  assumed  new  legislation  would 
deauthorize  the  Garrison  Diversion 
Project  with  provisions  similar  to  the 
Garrison  Divenion  Unit  Reformulation 
Act  at  1986,  Western  estimates  the  firm 
power  rate  would  be  mcreased  by 
approximately  0.15  mills/kWh. 

6.  Comment  Several  peaking  power 
customers  expressed  concern  t)»t  the 
firm  peaking  capacify  rate  was  the  same 
as  the  firm  capadfy  rate. 

Response:  Western  reviewed  the 
relative  value  of  firm  peaking  capacify 
versus  firm  capacify  to  the  customers. 
Western  is  working  with  the  Mid- 
Continent  Area  Power  Pool  regarding 
the  customer's  reporting  of  reserves  for 
peaking  capacify  m  offpeak  mondis. 
This  will  enhance  the  value  of  peaking 
capacify  and  should  mitigate  some  of 
the  concerns. 

7.  Comment  Will  the  irrigation 
pumping  power  rate  be  adjusted  trom 
die  present  2.5  mills/kWh?  Why  is  die 
rate  remaining  constant  when  other 
rates  are  being  increased? 

Response:  Redamation  is  reviewing 
the  criteria  that  established  the 
irrigation  pumping  power  rate  with  the 
intent  of  addressing  customer  cxmcems 
that  irrigation  pumping  power  rates  are 
not  being  adjusted.  No  response  has 
been  received  to  date.  The  irrigation 
rate  schcNhdes  are  a  Reclamation 
responsibilify,  and  Western  neither 
approves  nor  disapproves  them. 
HowevCT,  exhibit  E  to  the  agreement 
between  Western  and  Reclamation 
dated  March  28, 1080,  states: 


To  the  extant  tka  Sanriot's  I 
subject  to  revision,  sudi  rates  from  any 
projaot  ahall  be  nviswl  by  the  Service  at  the 
same  time  tliat  Westtn  efiects  an 
adjustmrat  in  rates  to  its  OBStomets  far  tiie 
power  from  tiie  pn^ect  (Note:  Service  was 
the  tenn  for  (he  Bureau  of  Reclamatian  in 
1960.) 

Western  has  enconraged  Reclamatioa 
to  adjust  the  irrigation  pumping  rate  to 
be  more  in  line  with  Reclamatian 
instractioos.  part  d.  chapter  S. 
paragraph  lA,  whidi  states: 

*  *  *  suc^  rates  shall  cover  die  avenge 
cost  per  kWh  of  operatiaB.  maintenance,  and 
replacement  expenses  of  tiie  power  systeai, 
and  without  iatarsst  the  payment  of  tiHt  part 
of  the  power  investraeat  aUocatad  to 
irrigatiim.  Rata*  knwr  than  thoae  uHoUliaked 
in  confdnaity  with  this  policy  may  be 
established  *  *  *.;  however,  such  lower  rate 
shall  be  at  least  the  average  cost  per  kWh  of 
operation,  maintenance,  and  replacement 
expenses  of  the  power  system. 

8.  Comment  Who  wiU  resolve  the 
issue  of  die  Corps  using  the  current  use 
method  of  assisting  mvdtipoipoee  OSM 
expense  to  power  for  repayment 
purposes  if  the  Corps  and  Western 
cannot  agreeT 

Response:  Western  is  working  to 
resolve  this  issue  through  discussions 
with  the  Corps.  Until  Western  fuUy 
understands  the  Corps'  basis  fat  its 
decision  and  can  determine  if  the  costs 
are  inappropriately  assigned,  the  costs 
will  remain  in  the  PRS. 

&  Comment  Has  Western  ever 
phased  in  a  rate  increase  over  a  period 
of  2  or  more  years? 

Response:  There  have  been  {diased-in 
rate  adjustments  for  some  of  Western's 
other  projects.  Western  has  not 
previously  used  a  phase-in  process  for 
die  P-SMBP. 

la  Comment  Will  Western  be 
updating  the  estimated  FY  1990  PRS 
discussed  during  die  information  forums 
prior  to  die  end  irftfae  comment  period? 

Response:  Western  did  not  make  any 
additional  changes  in  the  estimate  prior 
to  the  expiration  of  the  comment  period. 
These  estimates  will  be  updated  m  the 
preparation  of  die  final  FY  1990  PRS. 
Tbat  PRS  win  form  the  basis  for  the 
decision  on  the  need  for  a  foture  rate 
adjustment 

11.  Comment  Is  the  rate  adjustment 
required  by  the  FY  1966  PRS  included  in 
this  rate  adjustment? 

Response:  Yes,  the  data  contained  in 
the  FY  1968  PRS  are  incorporated  into 
the  FY  1980  VKS  and  dieref ore  are 
included  in  the  proposed  rate 
adjustment? 

IZComment  Two  customers  opposed 
any  proposed  rate  increase  by  Weston. 
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Their  conunents  are  paraphrased  as 
follows: 

The  rural  electric  cooperatives  (REC) 
in  South  Dakota  average  less  than  two ' 
customers  per  mile  as  opposed  to 
investor-owned  utilities  who  have  a 
much  higher  ratio.  This  disparity  has 
caused  rural  customers  to  pay  higher 
rates  for  electricity  than  people  Uving  in 
towns  and  dties.  A  mitigatii^  factor  in 
determining  rural  rates  has  been  the 
Federal  hydropower  allocations.  Federal 
hydropower  has  enabled  RECs  to 
remain  competitive  in  charging  for 
electricity.  The  proposed  rate  increase 
of  21  percent  for  1990  and  another  in 
1991  will  certainly  have  a  negative 
impact  for  REC  members,  leasing  in  the 
rate  in  two  steps  will  do  nothing  long 
term  to  change  the  impact  of  this  rate 
adjustment 

Response:  Western  has  acknowledged 
the  receipt  of  the  coii;mients  and  has 
made  them  part  of  the  record.  Western 
understands  the  customers'  concerns. 
However,  when  the  costs  of  alternative 
power  sources  are  considered,  P-SMBP 
resources  still  remain  competitive.  The 
power  marketing  functions  transferred 
to  and  vested  in  the  Secretary  of  Energy 
established  an  obligation  for  Western  to 
raise  rates  when  costs  are  not  being 
recovered. 

13.  Comment  Several  customers 
submitted  comments  to  the  effect  that  in 
pricing  Federal  power,  the  guiding 
principle  should  continue  to  be  the 
adequate  recovery  of  the  costs  of  the 
projects.  This  is  the  proper  application 
of  existing  statutes.  Any  attempts  by  the 
DOE  to  include  pricing  criteria  not 
provided  for  in  ^e  laws  authorizing 
Federal  power  projects  are  unfair  to 
rural  consumers  and  will  be  strenuously 
opposed.  The  customers  urge  Western  to 
incorporate  these  concerns  as  a  factor  in 
setting  rate  increases. 

Response:  Western's  rates  are  cost- 
based  and  follow  the  repayment  criteria 
based  on  the  authorizing  legislation  and 
DOE  Order  RA  6120.2. 

14.  Comment-  Several  customers 
stated  that  Western,  in  designing  its 
rates,  inappropriately  changed  the 
revenue  level  outside  of  the  confines  of 
the  PRS.  The  customers  stated  that  a 
process  called  rate  design  has  somehow 
increased  the  revenue  yield  above  the 
level  supported  by  the  PRS,  and  that 
they  consider  this  to  be  inconsistent 
widi  power  marketing  administration 
ratemaldng  procedures.  The  customers 
believe  that  DOE  Order  RA  6120.2  does 
not  provide  for  such  methodology,  and 
Uiat  it  is  a  violation  of  due  process  when 
rate  design  is  used  to  alter  the  levels  of 
collectible  revenue. 

Response:  In  effect,  the  historic 
method  of  designing  the  rate  did  change 


*the  revenue  requirements  outside  of  the 
PRS.  Western  explained  that  in  the  FY 
1989  PRS  the  P-SMBP  changes  the 
procedure  that  is  used  to  determine  the 
annual  expenses,  and  for  this  rate  order, 
changes  the  subsequent  P-SMBP-^D 
rate  design.  Western  is  now  including 
the  wheeling  discount  provided  to  many 
P-SMBP-ED  customers  as  an  expense 
item  in  the  FY  1980  P-SMBP  PRS.  This  is 
not  a  new  expense  but  a  reclassification 
of  the  expense  from  a  revenue  deduction 
in  rate  design  to  an  annual  expense  in 
the  PRS.  Dxuing  meetings  related  to  the 
rate  adjustment  for  the  FY  1987  PRS,  a 
great  deal  of  discussion  focused  on  the 
actual  dollar  impact  that  a  customer 
may  experience  in  monthly  power  costs, 
as  compared  to  the  increment  of  rate 
adjustment  required  for  PRS  solution.  As 
discussed  during  those  meetings,  one 
factor  contributing  to  the  differences 
between  customer  power  costs  and  PRS 
solutions  was  Western's  method  of 
accounting  for  the  1-mill/kWh  wheeUng 
discount  in  the  P-SMBP-ED  rate  design. 
Accounting  for  the  wheeling  discount  in 
the  PRS  rather  than  in  the  rate  design  is 
the  resolution  to  this  customer  concern 
and  does  not  impact  the  true  rate 
adjustment. 

15.  Comment  Several  customers 
stated  that  the  cost  of  additional 
transmission  facilities  and  associated 
O&M  costs  have  been  included  on  the 
expense  side  of  the  PRS,  but  the  benefits 
and  anticipated  revenues  from  these 
additional  facilities  have  not  been 
included  on  the  revenue  side  of  the  PRS. 
The  customers  state  that  the  costs  and 
benefits  should  both  be  considered,  and 
the  anticipated  revenue  should  also  be 
shown  in  the  PRS  process. 

Response:  Western's  construction 
work  projected  during  the  budget  period 
falls  primarily  into  two  categories.  The 
first  is  rehabilitation  and/or 
replacement.  Many  sections  of  the  P- 
SMBP-WD  transmission  system  are 
more  than  40  years  old  and  in  need  of 
replacement.  Funds  committed  to  these 
projects  will  not  necessarily  result  in 
increased  transmission  revenues: 
however,  they  tend  to  stablize  O&M 
costs.  Western  also  commits  funds  to 
system  upgrades  necessary  to  meet 
Federal  load  reliably  and  to  ensure  the 
stability  of  the  Federal  transmission 
system.  There  are  revenues  recovered  in 
the  P-SMBP-ED  under  the  joint 
transmission  system  rates  that  increase 
with  the  addition  of  each  facility.  These 
revenues  are  included  in  the  PRS. 

The  P-SMBP-WD  has  identified  two 
construction  projects  that  could  have 
potential  revenue  impacts  on  the  PRS. 
The  first  is  the  Buffalo  Bill  Transmission 
Line.  This  line  is  necessary  to  market 
the  increased  power  output  of  the 


Buffalo  Bill  Powerplant  in  Wyoming. 
Secondly.  Western  contracts  with 
another  utility  to  provide  the 
transmission  necessary  to  operate  the 
Sidney  (Nebraska)  direct  current  tie  at 
its  full  200  MW  rating  during  normal  and 
certain  outage  conditions.  Western  is  in 
the  process  of  uprating  its  transmission 
system  in  the  Sidney  area.  Construction 
of  the  Sidney-North  Yuma  Transmission 
Line  should  reduce  future  wheeling  costs 
by  approximately  $600,000  per  yean  the 
savings  will  be  incorporated  in  future 
PRS's  when  project  participation 
agreements  are  signed. 

16.  Comment  Several  customers 
commented  that  the  increase  in  aid  to 
irrigation  is  contributing  to  the  overall 
proposed  rate  increase.  Why  are  there 
increases  in  irrigation  investments? 

Response:  The  change  in  the  aid  to 
irrigation  payments  between  the  FY  1987 
PRS  and  the  FY  1989  PRS  does  not 
contribute  to  the  rate  increase  because 
repayment  of  power  system  investment 
is  the  rate-setting  feature  in  the  study. 
The  increases  in  aid  to  irrigation 
between  the  FY  1987  PRS  and  the  FY 
1989  PRS  are  due  to  the  suballocation  of 
additional  power  investments  booked  to 
completed  plant  and  an  increase  in  the 
construction-cost  index  for  features  to 
be  built  in  the  future. 

17.  Comment  Several  customers 
commented  they  have  reviewed  the  liM 
of  future  power  investments  provided  on 
January  8, 1990.  and  that  construction  of 
new  control  systems,  communications 
systems,  new  buildings,  and  facilities 
appear  to  be  extravagant  They  suggest 
that  the  Agencies  tighten  management 
controls  over  such  expenditures. 

Response:  Western  explained  that  the 
list  provided  on  January  8, 1990, 
included  data  from  the  FY  1987,  FY  1988. 
and  FY  1989  PRS's.  Western  has 
tightened  management  controb  over 
construction  and  rehabilitation 
activities.  For  example,  a  comparison  of 
the  planned  transmission  system 
investments  for  the  cost-evaluation 
periods  in  the  FY  1987  PRS  and  in  the  FY 
1989  PRS  shows  a  reduction  in  forecast 
construction  of  approximately  $165 
million.  This  reflects  a  reduction  in  the 
pace  of  the  program  and  increased 
emphasis  on  life  extension  procedures  in 
lieu  of  replacement  The  managing 
Agencies  are  evaluating  future 
investments  to  look  for  additional 
opportunities  to  defer  or  cancel 
construction. 

18.  Comment  A  customer  questioned 
the  handling  of  river  depletions  that 
tends  to  increase  the  P-SMBP  power 
rates  by  reducing  energy  available  for  . 
firm  power  sales  when  no  specific 
irrigation  developments  are  identified. 


Response:  Wsston  explained  that  the 
P-SMBP  is  an  ultimate  development 
project  with  irrigation  recognized  in  the 
origbial  plan.  In  the  FY  1980  PRS. 
irrigation  development  is  accounted  for 
beyond  Redcunation's  planning  horiton 
(FY  2006)  by  using  equal  annual 
irrigation  investments  for  the  remainder 
of  the  study.  Water  depletions  are 
projected  to  match  irrigation  investment 
lie  PRS  reflects  decreased  firm  and 
nonfinn  power  sales,  increased 
irrigation  pumping  sales,  and  increased 
aid  to  irrigation  obligations  consistent 
with  the  depletion  projections. 

The  PRS  has  been  designed  to  reflect 
all  segments  of  the  ultimate 
development  project  Depletions  are 
related  to  the  construction  of  facilities 
that  both  utilize  water  and  require 
pumping  power  to  deliver  that  water  to 
the  projects.  In  both  cases,  depletions 
reduce  the  amount  of  energy  available 
for  firm  sales  or  other  uses. 

19.  Comments:  Several  customers 
stated  that  future  P-SMBP-WD 
wheeling  incoaie  has  been  understated 
in  the  FY  1989  PRS. 

Response:  Western  has  reviewed  the 
methodology  used  by  the  customers  to 
estimate  independendy  future  wheeling 
income.  Western  believes  that  based  on 
current  contractual  arrangements,  it 
woiild  be  incorrect  to  use  the  ciistomers' 
methodology.  The  customers  have 
assumed  that  existing  contractual 
arrangements  allow  Westen  to  charge 
for  the  full  annual  capadty  amount 
However,  Western's  major  transmission 
users  currently  pay  on  energy  wheeled 
or  monthly  capacity  amoimts.  Although 
some  of  these  contracts  are  currently 
under  negotiation  or  will  be  renegotiated 
within  the  next  several  years.  Western 
cannot  in  good  faith,  project  revenues  , 
based  on  speculative  contractual 
negotiations. 

20.  Comment  Some  customers  believe 
that  costs  assodated  with  the  Integrated 
Projects  have  increased  significantiy 
since  the  1987  PRS.  Customers  did  not 


object  when  Reclamation's  Denver 
Office  was  consolidated  with  its  Billings 
Office  because  the  customtrs  were  told 
there  would  be  substantial  savings  from 
the  move.  The  customers  questioned 
whether  Redamaticm's  reorganization 
cost  savings  have  been  realized.  They 
also  believe  that  cost  allocations  should' 
be  reviewed  and  adjusted  when  the 
waters  from  irrigated  lands  are 
converted  to  Mti  use. 

Response:  The  purpose  of  combining 
the  Upper  and  Lower  Missouri  Regional 
Offices  in  Denver,  Colorado,  and 
Billings,  Montana,  was  to  streamline 
operations  and  to  eliminate  duplicate 
functions.  The  ori^nal  estimates  for  the 
consolidation  were  for  a  one-time  cost 
of  $600,000  and  an  annual  savings  of  $3 
miUlon.  A  savings  of  113  personnel  was 
achieved  with  a  first-year  annual 
reduction  in  costs  of  $5  million. 
However,  not  all  of  the  savings  were  for 
costs  that  were  to  be  reimbursable  by 
power.  Direct  savings  to  power  users 
were  attributable  to  the  elimination  of 
one  Power  Division.  Indirect  cost 
savings  result  from  a  reduction  in 
charges  from  centralized  project 
overhead.  There  were  some  additional 
cost  savings  due  to  reduced  office  space 
requirements;  however,  these  savings 
were  partially  offset  by  the  increased 
cost  of  travel  to  and  from  the  Regional 
Office  in  Billings. 

Redamation  is  reviewing  the  laws 
and  applicable  procedures  that  are 
relevant  to  the  allocations  of  costs 
among  benefiting  uses  for  the  Integrated 
Projects.  Reclamation  has  completed  its 
analysis  of  fee  Colorado-Big  Thompson 
Project  (CBT),  and  is  preparing 
individual  analyses  on  the  remaining 
Integrated  Projects  and  the  various  P- 
SMBP  units.  The  CBT  has  the  largest 
impact  of  any  of  the  four  integrated 
projects  on  the  P-SMBP  PRS.  The  CBT 
repayment  contract  does  not  distinguish 
between  irrigation  and  other  uses  of 
water.  The  only  restriction  is  that  the 
water  must  be  used  within  the  Northern 


Colorado  Water  Conservancy  District 
Since  there  is  no  distinction  between 
irrigation  and  o&er  water  uses,  tiiere 
are  no  separate  allocations  of  costs 
among  those  uses.  Therefore,  there  is  no 
change  in  allocations  when  water  is 
diverted  from  one  tise  to  another. 

21.  Comment  Several  customers 
requested  that  Western  make  two 
administrative  changes  to  the  rate 
development  process.  First  they  asked 
that  Western's  Administrator 
disapprove  the  rate  in  its  present  form. 
Secondly,  they  requested  an  extension 
of  the  comment  period  for  at  least  15 
days  after  they  have  received  additional 
supporting  data  from  Western  on  cost 
allocations. 

Response:  Western's  Administrator 
does  not  approve  rates  for  long-term 
power  sales.  Rather,  he  has  been 
delegated  authority  to  propose  rate 
adjustments,  and  to  submit  these 
proposed  rates  to  the  Deputy  Secretary 
of  the  DOE.  The  Deputy  Secretary  will 
approve  the  rates  on  an  interim  basis, 
subjed  to  final  approval  by  FERC 
Western's  staff  hias  reviewed  the 
assiunptions  within  the  PRS  to  ensure 
that  the  rate  package  meets  the  criteria 
for  appropriate  rate  actions.  The  rates 
are  the  lowest  possible  consistent  with 
sound  business  prindples. 

The  request  for  an  extension  of  the 
comment  period  is  related  to  P-SMBP- 
WD  customer  concerns  regarding  cost 
allocations  for  the  Fry-Ark.  Therefore, 
the  request  to  extend  the  comment 
period  is  not  a  consideration  for  the  P- 
SMBP-ED  rate  adjustment 

22.  Comment  A  customer's 
representative  commented  that  the  rate 
increase  as  described  by  Western  is  not 
correct  but  is  much  larger. 

Response:  The  magnitude  of  the  rate 
increase  required  in  the  P-SMBP  is  best 
understood  by  examining  the  annual 
firm  power  revenue  requirements  arising 
out  of  the  FY  1987  and  FY  1989  P-SMBP 
PRS.  These  aimual  revenue 
requirements  are  as  follows: 


1 

Firm  Revenue  Requirements 

J 

FY  1987 

FY  1987 

■lieliil 

FY  1988 

Incwasi 
(pOToanQ 

rttatwn  rVui^wi i.  i  i 

187.052,350 
20,603,222 

$71,452,350 
20.604,320 

24,146,980 

20.4 

WMimm  nhrf^vi                                                                                         

17.2 

Total * 

87,665,572 

82,056.670 

110,197,800 

19.7 

The  $4,400,000  difference  in  Eastern 
Division  between  the  FY  1987  and  FY 
1987  adjusted  revenue  requirement  is 
the  wheeling  discount  In  summary,  the 
expense  assodated  with  the  1-mill 


wheeling  discount  was  shifted  from  an 
after-the-fad  adjustment  in  the  rate 
design  to  an  item  of  annual  expense  in 
the  PRS.  It  does  not  change  the  revenue 
requirement 


The  P-SMBP-WD  revenue 
requirements  continue  to  indude  the 
revenue  associated  with  P-SMBP-WD 
peaking  sales  contained  in  the  FY  1987 
(and  earlier)  PRS.  (The  small  increase  in 
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the  P-S^aP-WD  revenue  reqnireraents, 
$1,001,  wa«  doe  to  the  use  (rf  a  roonded 
value  of  the  P-SMBP-WD  energy 
prodactkMi:  i.e.,  24)86,0004100  kWh 
vemia  2405,8414100  kWL)  Tlie 
magnitade  of  the  rate  sdloetaMnt 
associated  with  die  FY  1989  PRS  is  the 


difiference  between  the  FY  1987  adjusted 
and  die  FY  1980  revenue  reqairements, 
whidi  is  20.4, 17.2,  and  19.7  percent  for 
die  P-SMBP-BD.  P-«^4BP-WD,  and 
total  revenues,  respectiveiy.  This 
percentage  increase  in  revenue 
requirements  for  the  respective  divisions 

FmM  Power  Rates 


tianriates  direcdy  into  the  percentage 
increase  in  composite  firm  power  rates. 

The  changes  in  the  P-6MBP-ED.  P- 
SMBP-WD,  and  composite  firm  power 
rates  in  mills/kWh  are  as  follows: 


Easlini  DMilon.. 

Wfldwi  Or 
CompcMto. 


FY  1967 
{mm/ 


8.02 
8.42 
8.32 


FY  1987 

■cMtad 

(rnits/ 

kWh) 


8.S6 

10.12 

8.B6 


MMfl) 


10.29 


20.4 
17.2 


The  increase  hi  FRS  firm  power  rates 
bom  the  FY  19^  adjusted  to  die  FY  1989 
values  corresponds  to  the  increase  in 
revenue  requirements  detailed  above. 

Since  both  of  the  adjustments  (the  P- 
SMBP-ED  wheeling  discount  and  P- 
SMBP-WD  peakii^  revenue 
requirement)  have  no  effect  on  VKS 
revenue  requirements,  it  is  incoirect  to 
characterize  die  yield  increase  from  the 
FY  1987  to  the  FY  1989  values  (2.28 
mills/kWh  or  27.4  percent  on  the 
composite  jrield)  as  the  rate  increase  for 
the  same  period. 

23.  Comment  What  are  the  annual 
costs  of  the  Buffalo  BUI  Dam  project  and 
what  is  the  annual  generation?  What  is 
the  cost  per  kWh?  Is  the  cost  of  the 
project  included  in  the  repayment  study 
83  part  of  the  Integrated  Projects? 

Response:  Western  has  included  in 
die  P-SMBP  PRS  $2.2  million  annually 
far  the  35-year  term  of  the  contract  for 
repajnnent  of  Wyoming's  approximately 
$17.4-million  investment  in  die  power 
features.  The  PRS  shows  die  repayment 
of  the  State's  share  as  an  annual 
expoise.  He  PRS  also  includes  the 
Federal  investment  portion  contributed 
by  Reclamation.  This  portion  is 
spproximately  $58  mdlion  and  is 
included  in  die  PRS  as  an  investment  at 
the  project  interest  rate  for  repayment 
over  a  5«>year  period.  The  21,000-kW 
powerplant  is  expected  to  produce  an 
average  generabon  of  71.8  million  kWh 
annually.  The  estimated  onnposite  rate 
for  energy  sold  from  the  Buffalo  Bill 
Dam  is  93.06  mills/kWh.  BuEalo  Bill 
modificatioos  are  not  authorized  as  an 
Integrated  Project  but  are  a  P-SMBP 
investment 

Environmental  Evaluation 

In  complianoe  with  the  National 
Environmental  Policy  Act  of  1969. 42 
U.S.C  4321,  et  aeq..  Cooncd  on 
Environmental  Quality  regnlatians  (40 
CFR  parts  1500-1508),  and  DOE 


guidelines  published  in  die  Federal 
Register  (52  FR  47682-4767a  December 
15, 1987),  Western  has  reviewed  the 
environmental  impacts  of  the  rates  for 
die  P-SMBP.  The  proposed  rate 
adjustments  are  clearly  an  economic 
action  with  no  repercussions  on  the 
physical  human  environmenL  The 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  is  not  required. 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  is 
exempt  from  section  3, 4,  and  7  of  that 
order,  and  therefore  will  not  prepare  a 
regulatory  impact  statement 

Availability  of  Information 

Information  regarding  this  rate 
adjustment  including  studies, 
comments,  letters,  memorandums,  and 
other  documents  made  or  kept  by 
Western  for  die  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  at  die  Kllings  Area  Office, 
Western  Area  Power  Administration, 
Drvisitm  of  Marketing  Studies,  Rates, 
and  Resources,  2525  4th  Avenue  North, 
Billings,  Montana  S9107-580Q,  telephone: 
(406)  657-6532;  Division  of  Mai  keting 
and  Rates,  Western  Area  Power 
Administration,  1627  Cole  Boulevard, 
Golden,  Colorado  80401;  and  the  Office 
of  the  Assistant  Administrator  for 
Washington  Liaison,  Western  Area 
Power  Administration.  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  idaoed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
wdl  be  submitted  to  die  FERC  for 


confirmation  and  apiiroval  en  a  final 
basis. 

ORDER 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  deiegated4o  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis. 
effective  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990.  rate  Schedules  P-SOX 
F4  and  P-SED-FP4.  These  rate  achedules 
shall  remain  in  effect  on  an  interim 
basis  pending  die  FERC  confirmation 
and  approval  of  them  or  substitute  rates 
on  a  final  basis  for  a  period  of  5  years, 
or  until  they  are  supmeded. 

Issued  at  Washington,  DC,  Aogust  27, 199a 
W.  Henson  Moors. 

Deputy  Secretary. 

Department  of  Energy;  Western  Area  Power 
Administration;  Billing  Area  Office;  Pick- 
Sloan  Missouri  Basin  Prograni-Eastem 
Division 

[Sctiedule  P-SED-F4  (Sepfsecles  Sehedtito 
P-SED-F3)] 

Schedule  of  Rates  for  Finn  Power 
Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990. 

Available:  Within  the  marketing  area 
served  by  the  Eastern  Division  of  the 
Pick-Sloan  Missouri  Basin  Program. 

Applicable:  To  the  power  and  energy 
sold  to  customers  as  firm  power  service 
through  each  meter  at  eadi  point  of 
delivery. 

Monthly  Rate  FY  1991:  The  following 
rates  shall  be  in  effect  beginning  with 
the  effective  date  of  this  schedule  cmd 
ending  with  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,1991. 

Capacity  Charge:  $2.25  per  kilowatt  of 
billing  demand  for  firm  powCT  service  as 
defined  by  the  power  sales  contract 


Energy  Charge:  5.57  mills  per 
kilowatthour  for  all  eneigy  delivered  as 
firm  power  service.  An  additional 
charge  of  3.38  mills  per  kilowatthour  will 
be  assessed  for  all  energy  delivered  as 
firm  power  service  that  is  in  excess  of 
60-percent  monthly  load  factor  and 
within  the  delivery  obligations  under  the 
provisions  of  the  power  sales  contracts. 

Monthly  Rote  FY  1992-X:  The 
following  rates  shall  be  in  effect  on  the 
first  day  of  the  first  full  billing  period 
beginning  after  October  1, 1991,  and 
shall  continue  in  effect  through  the  term 
of  this  schedule. 

Capacity  Charge:  $2.35  per  kilowatt  of 
billing  demand  for  firm  power  service  as 
defined  by  the  power  stdes  contract. 

Energy  Charge:  5.81  mills  per 
kilowatthour  for  all  energy  delivered  as 
firm  power  service.  An  additional 
charge  of  3.38  mills  per  kilowatthour  will 
be  assessed  for  all  energy  delivered  as 
firm  power  service  that  is  in  excess  of 
60-percent  monthly  load  factor  and 
within  the  delivery  obligations  under  the 
provisions  of  the  power  sales  contracts. 

Adjustments:  For  Character  and 
Conditions  of  Service:  Customers  who 
receive  deliveries  at  transmission 
voltage  may  in  some  instances  be 
eligible  to  receive  a  five-percent 
discount  on  capacity  and  energy  charges 
when  facilities  are  provided  by  the 
customer  that  result  in  a  sufficient 
savings  to  the  United  States  to  justify 
the  discount.  The  determination  of 
eligibility  for  receipt  of  the  voltage 
discount  shall  be  exclusively  vested  in 
the  United  States. 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/ or  energy  obligations, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

For  Power  Factor:  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery 
between  95-percent  lagging  and  95- 
percent  leading. 

Schedule  of  Rates  for  Finn  Peaking 
Power  Service 

Effective:  Hie  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990. 

Available:  To  the  customers  of  the 
Billings  Area  Office  with  generating 
resources  enabling  them  to  use  firm 
peaking  power  service. 

Applicable:  To  the  power  sold  to 
customers  as  firm  peaking  power 
86rvicCi 

Monthly  Rate  FY  1991:  The  following 
rates  shrU  be  in  effect  beginning  with 
effective  date  of  this  schedule  and 
ending  with  the  first  day  of  the  first  full 


billing  period  oo  or  affer  October  1. 
1991. 

Capacity  Charge:  $2.25  per  kilowatt  of 
the  effective  contract  rate  of  delivery  for 
peaking  power  or  themaximtmi  amount 
scheduled,  whichever  is  the  greater. 

Energy  Charge:  5.57  mills  per 
kilowatdiour  for  all  energy  scheduled 
for  delivery  without  return. 

Monthly  Rate  FY  1992-95:  The 
following  rates  shall  be  in  effect  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  October  1, 1991, 
and  shall  continue  in  effect  through  the 
term  of  this  schedule. 

Capacity  Charge:  $2.35  per  kilowatt  of 
the  effective  contract  rate  of  delivery  for 
peaking  power  or  the  maximum  amount 
scheduled,  whichever  is  the  greater. 

Energy  Charge:  5.81  mills  per 
kilowatdiour  for  all  energy  scheduled 
for  delivery  without  return. 

Adjustments:  Billing  for  Unauthorized 
Overruns:  For  each  billing  period  in 
which  there  is  contract  violation 
involving  an  unauthorized  overrun  of  the 
contractual  obligation  for  peaking 
capacity  and/or  energy,  such  overrun 
shall  be  billed  at  10  times  the  above 
rate. 

[FR  Doc.  90-2102  FUed  9-6-90: 8:45  am] 
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Parker-Davis  Project;  Rate  Order 

AOENCV:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  a  rate  order — ^Parker- 
Davis  Project  firm  power  and  firm  and 
nonfirm  transmission  rate  adjustment 

summary:  Notice  is  given  of  Rate  Order 
WAPA-48  of  die  Deputy  Secretary  of 
the  Department  of  Energy  (DOE)  placing 
in  effect,  on  an  interim  basis.  Rate 
Schedules  PD-F3,  Schedule  of  Rates  for 
Wholesale  Firm  Power  PD-FK, 
Schedule  of  Rates  for  Firm  Transmission 
Service;  PD-FCT3.  Schedule  of  Rates  for 
Transmission  Service  of  Salt  Lake  City 
Area  Integrated  Projects  Powen  PD- 
NFT3,  Schedule  of  Rates  for  Nonfinn 
Transmission  Service. 

FOR  RIRTHER  INFORMATKM  CONTACT: 

Mr.  Earl  W.  Hodge,  Assistant  Area 
Manager  for  Power  Marketing. 

•   Western  Area  Power  Administration. 
P.O.  Box  200,  Boulder  City,  NV  89005, 
(702)  477-3255 
or 

Ms.  Deborah  M.  Linke,  Chief,  Rates  and 
Statistics  Branch,  Western  Area 
Power  Administration.  P.O.  Box  3402, 
Golden,  CO  80401.  (303)  231-1535. 


rARV  wtormation:  Pursuant 
to  the  Department  of  Energy 
Organization  Act  42  U.S.a  7101-7352 
(Supp.  IV.  1981),  die  power  marketing 
functions,  as  vested  in  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902, 43  U.S.C  372. 
et  seq.  (1976),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
die  Reclamation  Act  of  1939. 43  U.S.C 
485h(c)  (1976),  and  the  acts  specifically 
applicable  to  the  project  were 
transferred  to  the  Department  of  Enegy 
(DOE). 

By  Delegation  Order  No.  0204-108, 
effective  December  14. 1983,  (48  FR 
55664),  as  amended  May  sa  1986  (51  FR 
19744),  the  Secretary  of  Energy 
delegated  the  authority  to  develop  long- 
term  power  and  transmission  rates  to 
the  Administrator  of  the  Western  Area 
Power  Administration  (Western);  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Under  Secretary  of  DOE;  and  the 
au^ority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
On  March  12, 1990,  the  Secretary  issued 
a  notice,  SEN-lOC-90,  which  has  the 
effect  of  amending  Delegation  Order  No. 
0204-108  by  transferring  authority  to 
place  rates  in  effect  on  an  interim  basis 
from  the  Under  Secretary  of  DOE  to  the 
Deputy  Secretary  of  DOE. 

Western  developed  these  rates  in 
accordance  with  Reclamation  law;  DOE 
financial  reporting  policies,  procedures, 
and  mediodology  (DOE  Order  No.  RA 
6120.2  (September  20, 1979);  die 
procedures  for  public  participation  in 
rate  adjustments  found  at  10  CFR  part 
903  (1987),  as  amended;  the  filing 
requirements  and  procedures  for 
approving  the  rates  of  Federal  power 
marketing  administrations  (18  CFR  part 
300);  and  die  FERC  Order  (Docket  No. 
EF89-5041-000,  51  FERC  61,147]  dated 
May  4. 1990. 

These  Parker-Davis  Project  (P-DP) 
rates  are  substitute  rates  based  on  the 
FERC  order  dated  May  4, 1990.  The 
FERC  remanded  the  extension  of  the  P- 
DP  rates  put  into  effect  on  an  interim 
basis  by  the  Deputy  Secretary  of  the 
Department  of  Energy,  effective  January 
1, 1989  (54  FR  384a  January  26, 1989). 
Tlie  FERC  ordered  that  Western  file 
substitute  rates  and  accompanying 
documents,  revised  in  conformity  with 
the  terms  of  the  order,  or,  in  the 
alternative,  refile  its  rates  and  include 
demonstration  of  compliance  with  the 
terms  of  DOE  Order  RA  6120.2,  Power 
Marketing  Administration  Financial 
Reporting,  within  120  days.  The  power 
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ivpayment  study  (FR^  npportiiig^e 
extension  of  the  P-DP  rates  did  not 
provide  far  preiected  replacement  costs 
beyond  the  cost-evaluation  period. 
Western  was  persuaded  fay  the  fCSCs 
argument  that  the  P-DP  is  expected  to 
remain  in  senrioe  beyond  the  oost- 
evaluation  period  and  wall  continue  to 
incur  replaonnents  oosto.  Baaed  on  the 
FERC  order.  Western  decided  to  include 
replacement  f»sts  proiected  to  be 
incurred  thtou^  the  end  of  the 
repayment  period  and  to  file  substitute 
rates. 

The  PRS  and  related  analyses  indicate 
that  the  sabsitute  rates  are  sufficient  to 
maintain  the  financial  integrity  of  the  P- 
DP  and  provide  sufficient  revenues  to 
recover  all  operation,  maintenance,  and 
replacement  coats  *Hwigti  the  end  of  the 
repayment  poiod.  Furtha.  revenues 
since  the  P-DP  was  placed  into 
commercial  service  have  been  sufficient 
to  satisfy  the  repayment  to  the  Treasury 
of  the  United  States,  with  interest  all 
reimbursable  Federal  funds  advanced 
throu^  FY  1987  for  the  construction  of 
the  P-DFs  features,  including  the 
assumed  obligations  of  other  electrical 
facilities  associated  with  the 
reclamation  of  lands  and  treaties  of  the 
United  States  with  the  Republk  of 
Mexican  States. 

In  accordance  with  10  CFR  903.22(c), 
the  Administrator  of  Western  has 
determined  that  his  action,  resulting 
from  the  FERC  remanding  the  P-DP  rate 
extennoa  does  not  require  a  pubUc 
consultation  and  comment  period. 
Western  held  an  informal  public 
meeting  for  the  P-DP  customers  in 
Hioenix.  Arizona,  on  June  19, 1990,  to 
discuss  the  action  c^  the  FERC  and  the 
substitute  rates.  Cofues  of  the  PRS  used 
in  the  development  of  the  substitute 
rates  was  provided  to  the  P-X)P 
customers  at  the  informal  meeting.  The 
materials  from  the  meeting  were  mailed 
to  all  P-DP  customers  and  interested 
parties  on  )une  25, 1990.  The  substitute 
rates  are  expected  to  be  placed  in  effect 
on  an  interim  basis,  effective  on  October 
1, 1990,  and  will  be  forwarded  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  to  the  FERC  for  approval  on  a 
final  basis. 

bsued  at  Washington.  DC  Asgust  M.  199a 
W.  HeMOB  Maote. 

Deputy  Secretary. 

Order  CoofinBiiig  and  Anmiviag  Pewar 
Rates  aad  Trananuasian  Rates  on  an  Inteiiin 
Baab 

In  the  Matter  of  Western  Area  Power 
Administration  Parker-Davis  Project  Power 
P^tes.  Rate  Order  No.  WAPA-ta 

Pursuant  to  sectioo  30Z(a)  of  the 
Department  of  Energy  {DOe\ 


Organization  Act  42  U.&C  71S2(a},  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Radamation)  under  the 
Reclamation  Act  of  1902. 43  U.S.C  372. 
et  aeq..  as  amended  and  supplemented 
by  subsequent  enactmoits,  particularly 
section  9(c)  oi  the  Reclamation  i¥oject 
Act  of  1939, 43  U.SXL  485fa(c),  and  the 
acts  specifically  af^iicable  to  the 
Parker-Davis  Project  were  transferred 
to  and  vested  in  the  Secretary  of  Energy. 

By  Delegation  Order  No.  0204-lOB. 
effective  December  14. 1963  (48  FR 
55664),  as  amended  May  30, 1986  (51  FR 
19744),  the  Secretary  of  Energy 
delegated  (1)  The  authority  to  develop 
long-term  power  and  transmission  rates 
to  the  Administrator  of  the  Western 
Area  Power  Administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  in  effect  on  an 
interim  basis  to  die  Under  Secretary  of 
DOE;  and  (3)  the  aofliority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Fedenral  Energy  Regulatory 
Commission  (FERC).  On  Mardi  12. 1990, 
the  Secretary  of  Ene<^  issued  a  notice. 
SEN-lOC-go,  which  has  the  effect  of 
transferring  authority  to  place  rates  into 
effect  on  an  interim  basis  from  the 
Under  Secretary  of  DOE  to  the  Deputy 
Secretary  of  DOE. 

Western  developed  these  rates  in 
accordance  with  Reclamation  law.  DOE 
financial  reporting  policies,  procedures, 
and  methodology  (DOE  Order  RA  6120.2 
(September  20, 1979)),  the  procedures  for 
public  participation  in  rate  adjustments 
found  at  10  CFR  part  903  (1987),  as 
amended;  the  filing  requirements  and 
procedures  for  approving  the  rates  of 
Federal  power  marketing 
administrations  (18  CFR  part  800):  and 
the  FERC  Order  dated  May  4. 1990 
(Docket  No.  EF80-^5041-O0a  51  FERC 
61.147). 

Background 

The  Parker  Dam  Project  was 
authorized  by  section  2  of  the  Rivers 
and  Harbors  Act  of  August  30, 1935  (49 
Stat.  1039),  and  the  Davis  Dam  Project 
was  authorized  April  26, 1941,  by  the 
Acting  Secretary  of  the  Interior  under 
provisions  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C  485.  et  aeq.).  The 
Parker-Davis  Project  (P-DP)  was  formed 
by  the  consolidation  of  the  two  projects 
under  the  terms  of  the  act  of  May  28. 
1954(e8StaM43). 

Paricer  Dam,  whit^  creates  fte  Lake 
Havasu  Reservoir,  is  located  on  the 
Colorado  River  between  Arizona  and 
California,  155  miles  downstream  from 
Hoover  Dam.  The  dam  was  constructed 
by  Reclamation,  partially  wiA  funds 
advanced  by  ^xe  Metropolitan  Water 


District  (MM^)  of  Southern  Califomia. 
Under  ccmtract  MWD  is  entitled  to  oae- 
half  of  tin  net  energy  generated.  Davis 
Dam.  wUch  creates  the  Lake  Mohave 
Reservoir,  is  located  on  the  Colorado 
River  between  Arizona  and  Nevada,  67 
miles  downstream  fitim  Hoover  Dam. 
The  P-DP  is  operated  in  conjimction 
with  other  hydroelectric  instaDations  in 
the  Colorado  River  Basin. 

Construction  of  Parker  Dam  was 
authorized  for  die  purpose  of  controlling 
floods,  improving  navigation,  regulating 
flow  of  tfie  streams  of  the  United  States, 
providing  for  storage  and  delivery  of  the 
stored  waters  thereof,  reclamation  of 
public  lands  and  Indian  reservations, 
other  beneficial  uses,  and  the  generation 
of  electric  ener^  as  a  means  of 
financially  aiding  and  assisting  such 
undertakings. 

Davis  Dam  was  constructed  to 
provide  reregulation  for  the  fluctuating ' 
water  releases  from  Lake  Mead  at 
Hoover  Dam.  from  hourly  to  seasonal,  to 
facilitate  water  delivery  for  downstream 
irrigation  requirements,  for  delivery  of 
water  beyond  the  boundary  of  the 
United  States  as  required  by  the 
Mexican  Water  Treaty,  and  for  the 
generation  of  electric  energy  as  a  means 
of  financially  aiding  and  assisting  such 
tmdertakings. 

Discussion 

The  P-DP  rates  lot  wholesale  firm 
power,  firm  transmission,  and  nonfirm 
transmission  service  were  approved  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  on  July  23, 1984,  for 
the  period  from  December  15, 1983, 
through  December  31, 1368.  Effective 
January  1, 1989.  the  Deputy  Secretary  of 
the  Dqtartment  of  Energy  (Deputy 
Secretary)  confirmed  and  approved  on 
an  interim  basis,  an  extension  of  the  P- 
DP  wholesale  firm  power,  firm 
tranamissioD,  and  nonfinn  tr^smission 
service  rates  (54  FR  3840,  January  26, 
1989).  On  December  28, 1988,  the  Deputy 
Secretary  filed  a  request  with  the  FERC 
for  final  confirmation  and  approval  of 
an  extension  of  the  P-ISP  rates.  On  May 
4, 1990,  the  FERC  issued  an  order 
remanding  the  extension  of  the  P-4)P 
rates  (FQIC  Order  dated  May  4.  ig9a 
Docket  No.  EF8»-5041-00a  SI  FERC 
61.147).  The  FERC  otlered  that  Western 
file  substitute  rates  and  accompanying 
documents,  revised  in  coaformity  with 
the  terms  of  the  order,  or  in  the 
alternative,  refile  its  rates  and  include  a 
demonstration  of  compliance  with  the 
terms  of  DOE  Order  RA  6120.2.  Power 
Marketing  Administration  Pinandal 
Reporting,  withm  120  days. 

The  FERC  remanded  the  extension  of 
the  P-DP  rates  because  it  believed  that 


Westera  did  netoanpty  with  section  10 
of  DOE  Order  RA  «U8l2.  w^ddi  lequiraa 
that  fittiBV  replacement  costs  be 
included  in  repeymoit  stwfies  by  adding 
the  estimated  capital  cost  of 
replaconents  to  the  wapeaA  Federal 
investment  in  the  year  each  replacement 
is  estimatBd  to  go  into  service,  and 
adding  it  to  the  allowable  iiiq>aid 
investment  Western  did  not  include 
estimated  re|riaeement  costs  after  die 
cost-evaluation  period.  The  original  P- 
DP  investment  has  been  fully  repaid. 
Therefore,  Western  felt  that  setting  sates 
for  today  based  4ipon  major  replacement 
costs  that  may  occur  in  fln  year  2005 
and  subsequent  years  could  result  in  an 
overcoHection  of  revenue  during  the  rate 
approval  period.  Western  is  persuaded 
by  the  FERCs  argument  that  althou^ 
the  investments  have  been  repaid,  the 
P-DP  is  expected  to  remain  in  service 
beyond  the  coatoevaloatian  period  and 
continue  to  iacia-  replacement  costs. 
Based  on  the  FERC  Order.  Western  has 
decided  to  include  replaconenl  costs 
projected  to  be  htcuned  throu^  2042, 
the  end  of  the  repayment  period,  and  file 
substitute  rates  to  be  ptaciad  in  effect  on 
an  interim  basis. 

The  changes  in  the  P-i3P  wholesale 
firm  power,  firm  transmission,  aad 
nonfirm  transmission  servioe  rates 
reflect  the  need  for  additional  revemies 
to  recover  promoted  repiacement  costs. 
The  assumptions  and  methodology  for 
the  assignment  9i  all  costs  between 
power  and  trsntmiaaion  have  been 
applied  in  the  same  manner  as  in  the 
previous  cstes,  approved  by  the  TStC 
on  July  23. 1984  (Docket  No.  EFM-6041- 
OOa  ZSJPQtC  62,1)86,  Jdy  23, 1984). 

Western  detetimnes  the  P-DP  reveoue 
requirements  by  developing  a  power 
repajment  etudy  (FRS).  The  PRS 
incorporates  6ie  medwdtflogy  described 
in  DOE  Order  RA«120.2.  The  PRS  filed 
with  this  request  and  related  analysis 
indicates  that  the  srtmtitute  rates  are 
sufficient  to  maintain  die  financial 
integrity  of  the  W3P  and  provide 
sufficient  revenues  to  recover  all 
operation,  maintenance,  end 
replacement  costs  through  the  cost- 
evaluation  period  ending  September  30, 
1993,  and  the  repayment  period  endii^ 
September  90, 3042.  Ptuilier,  revenues 
since  the  project  was  piaoed  into 
commercial  servioe  thfoqs^  September 
30, 1967.  have  been  sufficieBt  to  sati^ 
the  repayment  to  the  Treasury  «f  the 
United  States,  with  interest  all 
reimbursable  FedenJ  fitnds  advanced 
for  die  coostraotisB  of  the  P-Ws 
featuwt,  inoludiog  the  assumed 
obligations  of  other  electrical  facilities 
associated  mth  the  redamatioii  of  lands 


and  treaties  sf  the  Umted  Sates  widi 
the  Republic  of  Kfe»caa  States. 

Operating  revenues  for  fiscal  year 
1987  were  approximately  $24.2  million, 
n^nle  average  annttsl  es&aated 
operating  revenues  for  dte  cost- 
evaluation  period,  based  on  die 
substitute  rates,  are  approximately  921.0 
mfllien.  P-DP  revesoes  are  impacted  by 
two  factors:  (1)  The  sales  of  pewrer  and 
transmission  service  and  (2)  the  rates 
for  such  sales.  Projection  of  fiiture  sales 
are  based  on  fion  pQwet,  transmission 
contractual  commitmepts,  and  nonfirm 
transactions  as  appropriate.  He  PRS 
uses  budget  t}ata  to  project  the 
operation,  maintenance,  and 
replai:ement  costs  for  both  Reclamation 
and  Western  timing  die  cost-evaluation 
period.  Hie  estimates  for  operation  and 
maintenance  txists  for  the  last  budget 
year  (cost-evaluation  period)  is  carried 
through  the  end  of  the  rqwynent  period. 
The  replacement  study  associated  widi 
the  PPS  projects  statistic^y  estimated 
replacMnent  costs  for  the  period  1994- 
2042.  baaed  on  the  iaservice  date  of 
specific  investments,  the  estimated 
useful  service  life,  mdihe  replaceable 
components  of  the  investments.  Tlie 
replacement  costs  displayed  for  any 
specific  year  in  the  PRS  represents  the 
total  cost  of  all  replacements  projected 
to  occur  in  that  year. 

The  FRS  on  whidi  the  substitute  rates 
are  based  includes,  since  1:983, 
additional  economy  energy  revenues. 
The  additional  ecooomy  energy 
revenues  beginning  in  FY  1983  are  a 
result  of  Western's  Salt  Lake  City  Area 
and  Boulder  City  Ana  Offices 
establishing  futdelines  for  the 
accounting  of  revenues  received  from 
the  Joiat  Fuel  Replacement  Energy 
Program  between  these  two  <^fices. 
InitiiaUy,  revenues  from  these  economy 
enecgy  transactioiB  «vere  beii^ 
allocated  only  to  die  P-DP.  However,  it 
was  determined  that  both  the  P-I^  and 
the  Pacific  Noithweet-Pacific  Soethwest 
{ntertie/Southem  Divisjon  ^Btertie) 
transmission  systems  are  utilized  to 
effect  4he  economy  energy  tivnsaction. 
In  FY  1988,  approximately  36  percent  or 
$10,502,544,  ^the  net  revenues  to  the 
Boulder  City  Area  fiwm  these  economy 
energy  transaotitms  from  1083-1988 
were  allocated  to  the  intertie  and 
transferred  inm  die  P-DP.  Since  FY 
1988,  these  revalues  are  annuafly 
distiibuted.  30  percent  lo  the  Intertie 
and  70  percent  to  die  P-DP. 

Hie  PRS  on  which  the  snbstitnte  rates 
are  based  dtffen  from  die  fflS 
submitted  with  the  rate  extension  in  dut 
Western  is  projecting  replacement  costs 
throngh  the  end  irfihe  repayment  period. 
The  PRS  does  not  iiroject  any  surplBS 


Federal  reveata.  tbereibra.  the  PRS 
does  not  retect  liie  twnsisr  •f  sniplua 
revenues  fran  die  P-OP  to  Ike  Lmtct 

Colorado  River  Basin  Development 
Fund,  and  provided  fiv  in  eectioa  403(c) 
of  the  Colorado  River  Basin  Project  Act 
(Pub.  L.  90-SS^.  Western  determuies  if 
revenues  axe  enrphn  to  the  needs  of  die 
P-4}P  only  after  aH  eqiayment 
obligations  have  been  asrtisfied,  Westam 
deposits  atl  P-DP  rcvenuas  into  IIm 
Redaraation  Fund  in  the  United  States 
Treasnry.  The  funds  deponted  are  used 
ior  the  repayment  «f  P-JDP  opertien, 
maitrtenanee.  pnrdinsed  powwr.  interest 
investments,  additiens.  uhI  nplacemeBt 
expenses.  P-DP  revenues  deposited  into 
the  Redamation  Fkmd,  whidi  aie  sorptos 
to  the  P-OPs  needs  at  die  end  of  any 
year,  wiQ  remain  a  the  ledum ntion 
Fund  f  or  die  use  nf  iw  P-OP  In 
subsequent  years.  Since  Westen  is 
projectii\g  replacement  costs  through  the 
end  of  the  repayment  period,  the  FRS 
does  not  indicate  any  deposited 
revenues  that  are  surplus  to  the  ne^b  of 
P-DP,  in  a<n;ordance  with  section 
4a3(c)(2}  of  the  Colmndo  River  Basin 
Project  Act  In  additiott.  the  PRS  does 
not  reflect  the  collection  and  transfer  of 
surplus  revenues  referred  to  in  section 
403(c)  of  the  Colorado  River  Basin 
Project  Act  as  amended  by  die  Hoov«' 
Power  Plant  Act  of  1SB4  (Pub.  L  98-381). 
Hiese  surplus  revenues  are  to  be 
collected  comniencing  Jane  1,  2005. 
which  is  beyond  the  oost-evaktation 
period.  This  surpUs  revenue  will  be 
coUected  and  deposited  into  die  Lower 
Colorado  River  Basin  DeveIopa»ent 
Fimd  as  required  by  the  Hoover  Power 
Plant  Act  and  the  Colorado  River  Basin 
Project  Act  This  future  revenue 
requirement  does  not  impact  the 
substitute  power  and  transmission  rates. 
The  transmission  rate  schedules  have 
been  revised  to  state  that  the  dehvny  is 
unidirectional.  This  change  was  made  to 
clarify  some  confusion  on  die  diaracter 
of  the  transmission  service. 

Public  Notice 

Since  these  are  substitute  rates  being 
filed  in  response  to  an  order  of  the 
FERC.  the  Administrator  has  determined 
that  a  pobKc  consuItati<m  and  comment 
period  is  not  requked  pursuant  to  10 
CFR  903.22(c).  However,  Western  heM 
an  informal  meeting  for  die  P-DP 
customers  and  interested  parties  in 
Phoerax,  Arizona,  on  Jtme  19. 1998.  The 
aoti<ms  of  the  FERC  and  the  substitute 
rates  were  discussed.  Copies  of  the  PRS 
used  in  die  development  of  the 
substitute  rates  were  provided  to  the 
customers.  All  materials  from  dra 
meeting  were  nailed  to  all  P-DP 
customers  aad  interested  parties  on  Jtme 
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25, 199a  Copies  of  all  principal 
documents  are  available  for  review  by 
all  interested  parties  at  the  Boulder  City 
OfBce. 

Certification  of  Rates 

Western  transmits  and  disposes  of 
capacity  and  energy  in  such  a  manner  as 
to  encourage  the  most  widespread  use 
thereof  at  die  lowest  possible  rates 
consistent  with  sound  business 
principles.  With  these  substitute  rates  in 
eSiect,  the  Administrator  has  certified 
that  the  P-DP  wholesale  firm  power,  and 
firm  and  nonfirm  transmission  service 
rates  are  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  Rates  have  been  developed 
in  accordance  with  administrative 
policies  and  applicable  laws  and  in 
compliance  with  the  FERC  Order  dated 
May  4. 1990. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1909, 42 
U.S.C.  4321,  et  seq..  and  DOE  regulations 
pubUshed  in  the  Federal  Registm  (45  FR 
20694-20701,  March  28, 1986,  as 
amended).  Western  has  reviewed  the 
environmental  impacts  of  the  rates  for 
die  P-4)P.  The  substitute  rates  do  not 
reflect  an  increase  that  exceeds  the  rate 
of  inflation  for  the  time  period  since  the 
last  rate  increase.  Western  has 
determined  that  the  substitute  rates 
clearly  do  not  involve  a  major  Federal 
action  having  a  significant  adverse 
impact  on  the  human  environment  The 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  is  not  required. 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  has 
received  an  exemption  from  sections  3, 
4.  and  7  of  that  O^er,  and  therefore  will 
not  prepare  a  regulatory  impact 
statement 

Availability  of  Information 

All  studies,  letters,  memorandums, 
and  other  documents  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates  are  and  will  be 
available  for  inspection  and  copying  at 
the  Boulder  City  Office,  Phoenix  Area. 
Western  Area  Power  Administration, 
P.O.  Box  200,  3  miles  South  on  Buchanan 
Blvd..  Boulder  City,  Nevada  89005. 

Effective  June  17, 1990,  Western's 
Boulder  City  Area  Office  and  Phoenix 
District  Office  were  consolidated  as  the 
Phoenix  Area  Office.  However,  the 
ratesetting  function  of  the  Hioenix  Area 


Office  will  temporarily  remain  at  the 
Boulder  City,  Nevada,  location. 

Submission  to  the  FERC 

The  substitute  rates  herein  confirmed, 
approved,  and  placed  in  effect  on  an 
interim  basis,  together  with  supporting 
documents,  will  be  submitted  to  the 
FERC  for  confinnation  and  approval  on 
a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1, 1990,  through 
September  30, 1992.  Rate  Schedules  PO- 
TS. PD-FT3,  PD-NFT3.  and  PD-FCT3  for 
wholesale  firm  power  rates,  and  firm 
and  nonfirm  transmission  rates  for  the 
Parker-Davis  Project 

Issued  in  Washington,  DC  August  14,  igOO. 
W.  Hanaoo  Moon, 

Deputy  Secretary. 

Department  of  Energy  Western  Area  Power 
Administration;  Parker-Davis  Project 

[Rate  Schedule  PO-f  3  (Supersedes  Rat* 
SclMduleP0-F2)l 

Schedule  of  Rates  for  Wholesale  Firm 
Power  Service 

Effective:  October  1, 1990. 

Available:  In  the  area  served  by  die 
Parker-Davis  Project 

Applicable:  To  wholesale  pOwer 
customers  for  firm  power  service 
supplied  through  one  meter  at  one  point 
of  delivery,  unless  otherwise  specified 
by  contract 

Character  and  conditions  of  service: 
Three-phase  alternating  current  at  60 
hertz,  deUvered  and  metered  at  the 
voltages  and  points  of  delivery  specified 
in  the  power  service  contract. 

Monthly  Rate:  Capacity  Charge:  $1.98 
per  kilowatt  of  billing  demand.  Energy 
charge:  4.52  mills  per  kilowatthour  for 
each  kilowatthour  scheduled  or 
delivered,  not  to  exceed  the  delivery 
obligation  under  the  power  service 
contract 

Billing  demand:  The  billing  demand 
will  be  the  greater  of  (1)  The  highest  30- 
minute  integrated  demand  established 
during  the  month  up  to.  but  not  in  excess 
of.  the  delivery  obligation  under  the 
power  service  contract  or  (2)  the 
contract  rate  of  delivery. 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  capacity  and/or  energy  obligations, 
such  overrun  shall  be  billed  at  ten  times 
the  above  rates. 

Adjustments  for  Traiuformer  Losses: 
If  delivery  is  made  at  transmission 


voltage  but  metered  on  the  low  voltage 
side  of  the  transformer,  the  meter 
readings  will  be  increased  2  percent  to 
compensate  for  transformer  losses. 

For  Power  Factor  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  95-percent  lagging  and  95- 
percent  lea(Ung. 

[Rate  Sctieduie  PD-FT3  (Supersedes  Rate 
Scl>eduie  PO-FT2)] 

Schedule  of  Rates  for  Firm  Transmission 
Service 

Effective:  October  1. 1990. 

Available:  In  the  area  served  by  the 
Parker-Davis  Project  transmission 
facilities. 

Applicable:  To  firm  transmission 
service  customers  where  capacity  and 
energy  are  supplied  to  the  Parker-Davis 
Project  system  at  points  of 
intercoimection  with  other  systems  and 
transmitted  and  delivered  on  a 
unidirectional  basis,  less  losses,  to 
points  of  delivery  on  the  Paiker-Davis 
Project  system  specified  in  the  service 
contract 

Character  and  Conditions  of  Service: 
Transmission  service  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Rate:  $8.20  per  kilowatt  per  year, 
payable  monthly  at  the  rate  of  $0.68  per 
kilowatt  for  the  greater  of  each  kilowatt 
contracted  for  or  delivered  at  the  point 
of  delivery  during  that  month,  as 
specified  in  the  service  contract 

Adjustments  for  Reactive  Power: 
None.  There  shall  be  no  entiUement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses:  Capacity  and  energy 
losses  incurred  in  connection  wiUi  the 
transmission  delivery  of  capacity  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract 


[Rate  Schedule  PD-NFT3  (Supersedes  Rate 
Schedule  PO-NFT2)] 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service 

Effective:  October  1, 199a 
Available:  In  the  area  served  by  the 
Parker-Davis  Project  transmission 
facilities. 

Applicable:  To  nonfirm  transmission 
service  customers  where  capacity  and 
energy  are  supplied  to  the  F^er-Davis 
Project  system  at  points  of 
interconnection  with  other  systems. 


transmitted  sidijeat  to  tfie  availaMity  of 
transmission  capacity,  and  ddivaed  os 
a  unidirectional  basis,  less  losses,  to 
points  of  delivery  on  die  Parker-Davis 
Project  system  specified  in  the  service 
contract 

Character  and  Coaditioas  (4  Service: 
Transmission  service  on  an  intermittent 
basis  for  three-phase  allemating  current 
at  60  hertz,  delivered  and  Bietenedat  the 
voltages  and  points  ef  delivery  ^)ecified 
in  the  service  contract 

Bate:  1.5  msDs  per  kilowatthour  of  the 
scheduled  or  delivered  kilowatdiours  at 
the  point  of  delivery,  pursuant  to  the 
contnct  payaUe  monthly. 

Adjustments  for  Reactive  Power: 
None.  There  shall  be  no  entitlement  to 
transfer  Of  reactive  kilovolt-ampeEes  at 
points  of  delivary  except  when  su(A 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses:  Capacity  and  energy 
losses  incurred  in  connectian  with  the 
transmission  and  delivery  of  capacity 
and  energy  under  this  rate  schedule 
shall  be  supplied  by  the  customer  in 
accordance  with  the  service  contract 

[Rate  Schedule  PD-FCT3  (Supersedas  Rate 
Schedule  PD-FCT2)] 

Schedule  of  Rales  for  TransmissioB 
Service  of  Salt  Lake  Gty  Ana 
Integrated  Projerts  Power  (SLCA/QP) 

Effective:  October  1, 1990. 

Available:  In  the  area  served  by  the 
Parker-Davis  Project  transmission 
facilities. 

Applicabie:1o  SLCA/IP  Southern 
Division  customers  where  SLCA/ff 
capacity  and  energy  are  supplied  to  the 
Parker-Davis  Ploject  system  by  the 
Colorulo  Rlvw  Storage  Project  (CRSP) 
at  points  of  isterconnectioH  wi^  the 
CRSP  system  and  lor  transmission  and 
delivery  on  a  untdirectianal  basis,  less 
losses,  to  Southern  Division  customers 
at  points  of  delivery  on  the  Paikia^Davis 
Project  system  vpaaSied  in  the  service 
contract 

Character  ami  Conditions  of  Service: 
Transmission  service  for  three-fdiase 
alternating  current  at  60  hertz,  deiivcred 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Seasonal  Rate:  $4.10  per  kilowatl  of 
the  maximum  allowable  rate  of  delivery 
made  available  at  each  point  of  delivery 
during  each  season  as  specified  in  die 
service  contract  payable  monthly  at  the 
rate  of  $0.68  per  kilowatt 

Adjustmen  is  for  Reactive  Power 
None.  Thae  shall  be  no  aitademeot  to 
transfer  of  reactrwe  Jdiovolt-afflperes  at 
points  of  delivery  except  when  such 
transfers  may  be  mutually  agreed  upon 


by  contradar  aad  contncKag  offieer  or 
their  autfiarised  represeattatiaes. 

For  Losses:  Capacity  and  energy 
losses  incurred  in  connection  widi  the 
transmission  and  deUtHeiy  «f  capad^ 
and  eneigy  under  this  raleeekedide 
shall  be  supplied  by  the  customer  in 
accordance  with  the  service  contract 

[FR  Doc.  90-21019  FUed  8-6-80:  a:tf  aif^ 

aCLUNQCOOSf 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3828-1] 

Environmantal  Impact  Statamants; 
AvaUabfflty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availabitity  of  &iviroiunentsl  Impact 

Statements  Filed  August  27, 1990 

Throu^  Angnst  SI.  1990  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  900325,  FINAL  EIS,  IBR.  CO. 
Uncompahgre  Valley  Reclamation 
Project.  AB  Lateral  Hydropewer 
Facility  Construction  and  Operation, 
Leasing.  Delta  and  Montrose 
Counties.  CO.  Due:  October  8, 199a 
Contact  Dr.  Wayne  Deason  (303)  236- 
9336. 

EIS  No.  900326,  FINAL  SUI^iLEMENT, 
COE.  OR.  WA.  McNaiy  Lock  aad 
Dam  Project  Juvenile  Fish  Loading 
and  Holding  Facility  Expansioo. 
Implementation,  UmatiUa  County,  OR 
and  Benton  County.  WA,  Due: 
October  9, 1990,  Contact  Robert 
Palmer  (509)  522-8027. 

EIS  No.  S00327,  DRAFT  EIS,  AFS,  NM 
Creek  Diversity  Unit  Timber  Sales 
and  Road  Construction, 
Implementation,  Santa  Fe  National 
Forest  Peoos  Ranger  District  San 
Miguel  County.  NM.  Due:  October  22. 
19ga  Contact  Larry  Roybal  (50^  7S7- 
6121. 

EIS  No.  900328.  DRAFT  EIS.  Q>A.  FL, 
Miami  Offshore  Ocean  Dvedged 
Material  Di^Msal  Site  (ODMDS), 
Desigaation.  FL.  Due:  October  22. 
1990,  Contact  Wesley  Cram  (404)  347- 
212a  / 

EIS  No.  900329,  DRAFT  EIS,  AFS.  MT. 
Lakalaho  Timber  Sale  and  Road 
(Construction.  Implementation. 
Flathead  National  Forest  Glacier 
View  Ranger  District  Flathead 
County.  MT,  Due:  October  22, 199% 
Contact:  Tom  Hope  (406)  892-4372. 

mS  No.  900330,  DRAFT  HB.  FAA.  NY. 
Stewart  International  Airport  Master 
Plan.  Implementation.  Orange  County, 
NY.  Due:  November  T.  1990.  Contact 
Frank  Squeglia  (718)  917-0902. 


EIS  Na.  M0S31.  DRAFT  OS.  SSN.  AX. 
Second  RelocataUaOver-Tha- 
Horizon-Rader  (ROTHR)  Systsat/ 
Surveillance  Installations  in  the 
Northwest  Pacific  Base  Camp 
FadKfies.  baproveneot  and 
CeBStiueBea.  Section  404  aad  to 
Permits,  NFDES  Permit.  AaidiidLa 
Islmd,  AK,  Due:  Ootefcer  22,  IBM. 
Contact  Joe  DeVitteiie  (SW)  47S-6775. 

EIS  No.  900332,  FINAL  Eia  BLM,  CA. 
Castle  Mountain  Open  Pit  Heap  Leach 
Gold  Mine  Project  Construction  and 
Operation,  Permit  Approval, 
Regulation  Oianges  and 
Modifications.  Son  Bernardino 
County,  CA,  Due:  Octobers,  t99a 
Contact  Elena  Daly  1819]  328-38ga 

EIS  No.  900333,  FINAL  QS.  AFS.  AK, 
Frosty  Bay  Umber  Sale, 
Implementation,  Frosty  Study  Area, 
Tongass  National  Forest  WrangeO 
Ranger  District  AK,  Due:  October  S. 
199a  Cootact:  Ridiand  K.  Kahrt  (907) 
874-2323S 

EIS  Na  900334,  DRAFT  EIS,  AFS.  CA. 
■  M-70  Pipeline  Replacement  and 
System  Optimization  ProjaOt 
Cionstruction,  Operation  and 
Abandonment  Right-of-Way  Grant, 
Special  Use  Permit  and  COE  Permits, 
/Gigeles  and  Los  Padres  National 
Forests.  Los  Angeles  and  Kern 
Counties.  CA,  Itee:  October  31. 19B0, 
Contact  Michael ).  Rogers  (818)  ST4- 
1813. 

EIS  No.  900335,  DRAFT  EIS,  UMT.  TX. 
South  Oak  Oiff  Orridor  TNuisit 
Improvements,  South  Oak  Cliff 
Commtmities  to  the  DaOas  Ceatral 
Business  District  Funding,  Dallas 
County.  TX,  Due  October  22. 199a 
Contact:  Bias  Uribe  (817)  334-3787. 

Dated:  September  4, 1990. 
WIKaii  D.  Didceraoo. 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc  90-21100  FUed  8-6-90;  8:45  an^ 
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Environmental  Impact  Statamants  and 
Regulations;  AvallabUity  of  EPA 
Comments 

AvailabiKty  of  Q'A  ooraments 
prepared  August  20,  ig90Tbroagh 
August  24, 1990  pursuaat  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  CSean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  aaaended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-8076. 

An  explanation  of  the  ratings  assigned 
to  draft  envirocoMotal  bspact 
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statement^  (EISs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13949). 

Draft  EISs 

ERP  No.  D-AFS-iCOeoie-CA  Rating  RCl. 
Goleta  and  Gaviota  Substations  eekV 
Transmission  Line  Construction.  Phase 
L  GoletA  Substation  to  Exgen 
Substation.  Las  Flores  Canyon.  Santa 
Barbara  Cotmty.  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  violations 
of  Federal  and  State  of  California  air 
quality  standards  and  potential  loss  of 
riparian  vegetation.  EPA  requested 
modifications  in  the  section  concerning 
the  public  health  eiiects  resuiuitg  from 
exposure  to  electric  and  magnetic  fields 
and  supported  related  monitoring  and 
mitigation. 
ERP  No.  D-BLM-I02019-CO  Rating  EC2. 

Colorado  Oil  and  Gas  Leasing  and 
Development  Plan.  Glenwood  Springs. 
Kremmling  and  Litde  Snake  Resource 
Areas  and  Northeast  and  San  Juan/San 
Miguel  Manning  Areas  Resource 
Management  Plans  Amendment 
Approval.  CO. 

Summary 

EPA  has  environmental  concerns  with 
the  proposed  action.  Project 
implementation,  monitoring  and 
evaluation  plans  may  require  significant 
changes.  EPA  finds  the  amount  of 
information  provided  in  some  areas  to 
be  inadequate. 
ERP  No.  DR-AFS-j01O74-Mr  Rating 

EC2. 

White  Stallion  Timber  Sale  and  Road 
Reconstruction  Management 
Implementation.  Additional  Information 
and  Changes,  Bitterroot  National  Forest 
Ravalli  County.  MT. 

Summary 

Even  though  the  Forest  Service 
selected  preferred  Alternative  E,  EPA 
feels  that  Alternative  D  still  provides  the 
greatest  degree  of  environmental 
protection  while  meeting  timber  harvest 
goals. 

Alternative  D  would  yield  a  profitable 
timber  sale,  while  all  other  alternatives 
yield  deficient  sales.  The  final  EIS  and 
Record  of  Deinsion  should  commit  to 
adquate  funding  for  water  monitoring 
resource  prior  to  initiation  of  harvest 
activities  to  ensiue  the  effectiveness  of 
the  selection,  implementation  and 
enforcement  of  BMPs. 

Final  EISs 

ERP  No.  F-AFS-K65088-CA 

Tahoe  National  Forest  Land  and 
Resource  Management  Man. 


Implementation.  Nevada.  Placer, 
Plumas.  Sierra,  and  Yuba  Counties.  CA. 

Summary 

■  Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 
ERP  No.  F-BLK^J20010-UT 

USPCI  Clive  Transfer/Storage/ 
Incineration  Facility  and  Associated 
Transportation/Utility  Corridors. 
Construction  and  Operation.  Right-of- 
Ways  and/or  Land  Exchange.  Tooele 
County,  UT. 

Summary 

EPA  supports  the  Bureau  of  Land 
Management's  decision  for  the  proposed 
action  as  described  in  the  final  EIS. 
ERP  No.  F-COB-W5039-OH 

Toledo  Harbor  Confined  Disposal 
Facility  and  Maintenance  Dredging. 
Construction.  Implementation.  Lake 
Erie,  Lucas  County,  OR 

Summary 

EPA  continues  to  have  concerns 
regarding  the  environmental  impacts 
with  this  proposal.  EPA  believes  these 
concerns  can  be  resolved  without  much 
difficulty. 

ERP  No.  F&-COE-E35027-^C 

Wilmington  Harbor,  Northeast  Cape 
Fear  River  Navigation  Improvements, 
Fourth  East  Jetty  Channel  to  near  Hilton 
Railroad  Bridge,  Project  Changes  and 
Additional  Information,  Implementation, 
New  Hanover  and  Brunswick  Counties, 

Na 

Summary 

EPA  continues  to  disagree  with 
Wilmington  District's  position  that  the 
2.800  acres  of  natural,  undeveloped 
habitat  associated  with  this  project  is  a 
separable  enhancement  measure  rather 
than  an  integral  mitigation  item.  The 
subsequent  election  to  categorize  this 
habitat  as  unscheduled  is  immediately 
related  to  be  the  Corps'  decision.  The 
rationale  for  this  decision  will  be  put  to 
the  test  if  the  Dirtrict's  upcoming 
General  Investigation  Study  for 
navigation  shows  a  need  for  deep-water 
capacity  above  the  limits  of  the  current 
federal  project 

Dated  September  4, 199a 

William  D.  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 

[FR  Doc  90-21101  Filed  9-6-00;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

August  aa  199a 

Public  Information  Collection 
Requlretnente  Submitted  to  the  OfWce 
of  Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  suite  140.  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Trida  Gallagher,  Office  of 
Management  and  Budget  room  3235 
NEOB,  Washington.  DC  20503.  (202)  395- 
3785. 

OAfB  Number  3060-0219. 

Title:  Section  go.49(b), 
Communications  standby  facilities 
"Special  Eligibility  Showing". 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  200 
responses;  ISO  hours  total  annual 
burden;  45  minutes  average  burden  per 
response. 

Needs  and  Uses:  A  communications 
common  carrier  normally  providing 
safety-related  communication  landline 
circuits  may  request  licensing  on  private 
radio  service  frequencies  to  be  used  as 
standby  facilities  for  these  safety- 
related  communications  when  normal 
(i.e.,  common  carrier)  circuits  are 
inoperative  due  to  circumstances 
beyond  the  control  of  the  carrier. 
Applicants  are  required  to  submit 
information  that  is  used  to  ensure  that 
the  requested  facilities  are  necessary  for 
the  protection  of  life  or  public  property. 

OMB  Number:  306O-0222. 

Title:  Section  97.213.  Remote  control 
of  a  station. 

Action:  Extension. 

Respondents:  Individuals  or 
households. 

Frequency  of  Response: 
Recordkeeping  requirements. 

Estimated  Annual  Burden:  500 
recordkeepers;  100  hours  total  annual 
burden;  12  minutes  average  burden  per 
recordkeeper. 


Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  section  97.213 
consists  of  posting  a  photocopy  of  the 
station  license.  •  label  widi  the  name, 
address,  and  telephone  number  of  the 
station  Ucensee.  and  the  name  of  at 
least  one  authorized  control  operator. 
This  requirement  is  necessary  so  that 
quick  resolution  of  any  harmful 
interference  problems  can  be  achieved 
and  to  ensure  that  the  station  is 
operating  in  acordance  with  the 
Communications  Act  of  1934.  as 
amended. 
OMB  Number:  3060-0258. 
Title:  Section  90.178,  Interservice 
sharing  of  frequencies  in  the  150-174 
and  450-470  MHz  bands. 
Action:  Extension. 
Respondents:  Individuals  or 
households,  state  or  local  governments, 
businesses  or  other  for-profit  (including 
small  businesses),  and  non-profit 
institutions. 
Fluency  of  Response:  On  occasion. 
Estimated  Amiual  Burden:  1.050 
responses;  2,100  hours  total  annual 
bunien;  2  hour  average  burden  per 
response. 

Needs  and  Uses:  Private  radio 
frequencies  arc  arranged  in  a  block 
allocation  formst  with  each  block 
serving  a  particular  type  of  user. 
Frequencies  allocated  to  one  service, 
however,  may  be  sparsely  used  in  a 
specific  geographic  area,  and  can  be 
used  to  meet  a  demand  for  frequencies 
by  other  radio  services  in  that  same 
area.  Therefore,  it  is  desirable  to  allow 
applicants  to  cross  the  boundary  bom 
one  service  fi«quency  pool  to  another  on 
a  case-by-case  basis.  To  determine  if 
such  interservice  sharing  is  in  the  public 
interest  in  a  particular  case,  the 
applicant  is  required  to  submit 
information  that  such  sharing  is 
necessary  and  that  interference  will  not 
result  to  the  primary  users  of  the 
frequency  requested. 
OMB  Number  3060-0263. 
Title:  Section  90.177,  Protection  of 
certain  radio  receiving  locations. 
Action:  Extension. 
Respondents  Individuals  or 
households,  state  or  local  governments, 
businesses  or  other  for-profit  (including 
small  businesses),  and  non-profit 
institutions. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  300 
responses;  150  hours  total  aimual 
bunien;  30  minutes  average  burden  per 
response. 

Needs  and  Uses:  The  rule  requires 
.  that  applicants  proposing  new  or 
modified  transmitting  facilities  in  the 
vicinity  of  the  National  Radio 
Astronomy  Observatory,  the  Table 


Mountain  radio  receiving  zone,  and 
Federal  Communications  Conmussion 
monitoring  stations,  consult  with  those 
parties  to  avoid  interference  to  radio 
equipment  at  these  sites.  The  rule 
enumerates  threshold  conditions  which 
trigger  the  requirement  that  applicants 
notify  these  respective  receiving  sites  of 
their  proposal.  This  requirement  is 
needed  to  preserve  the  interference-bee 
reception  conditions  necessary  at  these 
sensitive  sites. 

Federal  Communications  Commission. 
Donna  R.  Searey, 
Secretary. 

[FR  Doc.  90-21044  Filed  9-6-90;  8:4S  am] 
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Public  Information  Collection 
Requlrementa  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Review. 

August  31, 1990. 

The  Federal  Commimications 
Conmussion  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW..  suite  140,  Washington,  DC  20037. 
For  frirther  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Commimications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Trida  Gallagher,  Office  of 
Management  and  Budget  room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 
OMB  Number  3060-0208. 
Title:  Section  73.1870,  Chief  operators. 
Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (induding  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  12.342 
recor^eepers;  322,941  hours  total 
annual  burden;  26.166  hours  average 
burden  per  recordkeeper. 

Needs  and  Uses:  Section  73.1870 
requires  licensees  of  radio  and 
television  stations  to  designate  chief 
operators  and  post  designation  with 
operator  license.  Also  requires  chief 
operator  to  review  station  records 
weekly.  Data  is  used  by  chief  operator, 
and  FCC  staff  in  investigations,  to 
assure  that  station  is  operating  in 
accordance  with  station  authorization. 

OMB  Number  30eO-02O9. 


BEST  COPY  AVAILABLE 


Title:  Section  73.1920.  Personal 
attacks. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (induding  shall  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1.201 
responses;  001  hours  total  annual 
burden:  .5  hours  average  burden  per 
response. 

Needs  and  Uses:  Section  73.1920 
requires  licensees  of  AM,  FM  or  TV 
broadcast  stations  to  notify  the  person 
or  group  on  which  a  personal  attack  was 
made  giving  date,  time,  and 
identification  of  broadcast  a  script  or 
tape  of  attack,  and  offer  of  a  reasonable 
opportimity  to  respond  over  the 
licensee's  facilities.  Notification  is  used 
by  person/group  to  respond  to  attack. 

OMB  Number  3060-0310 

Title:  Section  76.12.  Registration 
statement  required. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (induding  small  businesses),  and 
non-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1,600 
responses;  400  hours  total  annual 
burden;  .25  hours  average  burden  per 
response. 

Needs  and  Uses:  Section  76.12 
requires  that  a  registration  statement  be 
filed  with  the  FCC  before  a  system 
community  unit  shall  be  authorized  to 
commence  operation.  The  data  is  used 
by  FCC  staff  to  maintain  complete 
records  regarding  cable  systems  and  to 
ensure  compliance  with  FCC  rules  and 
regulations. 

OMB  Number  3060-0393. 

Title:  Section  73.54.  Antenna 
resistance  and  reactance  measurements. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  400 
recordkeepers:  400  hours  total  annual 
burden;  1  hour  average  burden  per 
recordkeeper. 

Needs  and  Uses:  Section  73.54(d) 
requires  that  background  information 
regarding  antenna  resistance 
measurement  data  for  AM  stations  be 
kept  on  file  at  the  station.  Data  is  used 
by  FCC  staff  in  field  investigations  to 
ensure  measurements  are  taken  properly 
and  by  AM  licensees  to  identify  any 
problems  that  may  occur. 
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Dated:  Ai«Ht  St  IflSa 
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Secretary. 
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The  Federal  Maritime  Commission 
hereby  gives  notice  of  tin  filing  of  tiie 
following  agiuement(s)  porsamt  to 
section  S  of  aw  Slipping  Act  of  1984. 

Interested  parties,  may  inspect  and 
obtain  a  copy  of  each  ayeement  at  die 
Wasliii^»ai.  DC  OfBoe  of  the  Federal 
Maritime  CoDBiiMtoo,  1100  L  Street, 
NW..  loOB  10B2a  fateiasted  parties  may 
subaitcoaiiBsali  oa  each  agreement  to 
tiie  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  after  ^e  date  of  the 
Fadefal  Regbtar  in  wdddi  ti^  notice 
appears.  1^  requirenienta  fcr 
comments  are  found  in  1 572403  of  title 
46  of  die  Code  of  Federal  Regubittnna. 
Interested  penoos  sfaoold  consult  tttis 
section  before  comiannicating  with  the 
ComBisskm  regarding  a  pmding 
agreemeat 

Agre&aaU  Nk  224-200406. 

Title:  Tampa  Port  Authority /Tampa 
Bay  International  Terminals,  In& 
Terminal  Ayeement 

Partiea:  Tampa  Port  Authori^  (Port). 
Tampa  Bay  Intematicmal  Termiiaals.  Inc. 
(TBTT).  . 

Synopsis:  The  Agreement  provides  for 
tiie  Port  to  assess  TBTT  an  incentive 
wharfage  rate  of  95  cents  per  net  ton  on 
paper  waste  in  bundles  moving  through 
the  facilities  of  die  Port  of  Tampa.  Tlds 
rate  incentive  is  based  on  a  minimum 
annual  volume  of  44)00  net  tons.  The 
Agreement  is  effective  tiirough  August 
19. 1901.  and  may  be  extended  for  an 
additional  one-year  period. 

Agreemeat  No:  224-200332-002. 

Title:  Port  of  San  Frandsco/NedDoyd 
Lines  Terminal  Agreement 

Parties:  Port  of  Stm  Francisco. 
Nedlloyd  Lines. 

Synopsis:  The  Agreement  amends  die 
basic  agreement  to  provide  for  a 
guaranteed  minimum  annual  throughput 
of  23.000  twenty-foot  equivalent  units 
and  an  amraal  minimum  of  40  vessel 
calls.  The  Ayeement  also  provides  for 
an  amended  sdiedule  of  rates  for 
wharfage  and  dodcage.  The  basic 
agreement's  tenn  is  aJso  modified  to  be 
effective  for  five  years,  commencing  on 
September  1.19ea 

By  Order  of  die  Federri  Maritiflie 
Commission. 
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Review 


August  31, 1990. 
BACKOMOUNO: 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
coIlection(8)  by  the  Board  of  Governors 
of  the  Fediml  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  [OMB  Regulation  on 
Controffing  Paperwork  Burdens  en  die 
PubUc). 

TOR  RMTHBI  MFORMATION  CONTACR 

Federal  Reserve  Board  Clearance 
Officer.  Frederick  ).  Schroeder, 
Division  of  Researdi  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Warrington,  DC 
20551(202-452-3822). 
(n^  Desk  Officer.  Gary  Waxman. 
Office  of  bdormation  and  Regulatory 
Affiairs,  Office  of  Management  and 
Budget.  New  Kcecutiva  Office 
BoikBi^,  room  3206,  Washington.  DC 
20GOS(208-30S-7940). 
Final  approval  under  OMB  delegated 
authority  of  the  nctensiaa,  without 
reriaion,  of  the  foUowing  lepmts: 

1.  iZQMxrf  trdbr  Mondi^  Report  of 
Fordgn  Bran^  Assets  and  UabiUtias.. 
Agency  form  maaber  FR  2502. 
OMB  Docket  ttamben  7100-007a 
Frequency:  Montiily. 
Reporters:  Foreign  brandies  of  U.S. 
banks. 
Annual  reporting  hours:  17,753. 
Estimated  average  hours  per 
response:  2.6. 
Number  of  respondents:  569. 
Small  businesses  are  not  affected. 
General  description  of  report  The  FR 
2502  report  collects  data  on  assets  and 
liabilities,  by  category  of  customer,  from 
foreign  brandies  di  U.S.  banks  and  Edge 
and  Agreement  corporations  with  assets 
of  $150  million  or  more.  The  data  show 
the  balance  of  accounts  denominated  in 
U.S.  doUars.  the  balance  of  those 
denominated  in  all  odier  currendes 
combined  (reported  in  U.S.  dollars),  and 
the  total  thereof.  The  data  are  used  in 
the  construction  of  the  monetary 
aggregates,  in  the  supervision  and 
regulation  of  U.S.  banks,  and  in  the 
construction  of  measures  of  transactions 
with  foreign  countries. 

Individual  respondent  data  are 
regarded  as  confidential  under  the 


,  of  infatBBtkm  Act  piQIA)  fi 
U.&C  552(b)(4)  and  (b)(8)}.  Agyepate 
data  tut  aH  bramaes  an  puoustwo 
montUy  in  dn  Federal  Reserve  BaUetiB. 

2.  Report  title:  Quarterly  Report  of 
Foreign  Br^Kih  Assets  and  UabiHtiea. 

i4jenc7^HBi  manner  FR  2SQ8S. 

OMB  Docket  number  7100-0079. 

Frequency:  QaarteAy. 

Reporters:  Foreign  luanches  of  U.S. 
banks. 

Annual  reporting  hours:  7.966. 

Estimated  average  hours  per 
response:  3.5. 

Number  of  respondents:  560. 

Small  businesses  are  not  affected. 

General  description  of  report  The  PR 
2502  report  coUects  the  amount  by 
country,  of  assets  and  Uabilitiea  hdd  by 
foreipi  branches  (^U.S.  banks  and  Edge 
and  Agreement  corporations  with  assets 
of  $150  million  er  more.  The  data  are 
used  to  monitor  international  banking 
devck^ments. 

Individaal  respondent  data  are 
regarded  as  confidei^al  under  the 
Freedom  of  hdonnation  Act  (FOIA)  (5 
U.S.C  552(b)(4)].  Ag^egate  data  are 
published  by  t^  Federal  Reserve 
System  in  a  quarteriy  statistical  release. 
Aggregate  data  on  claims  on  foreignen 
held  by  U.S.-cfaartered  banks  are 
published  moothly  in  die  FMeral 
Reserve  BoUetin.  Data  rdating  to 
offshore  brandies  are  provided  to  the 
Bank  fat  International  Settlements. 

Final  t^^nvral  under  OMB  delegated 
authority  of  the  discontinuance  of  the 
following  report 

Report  title:  Report  of  Claims  on 
Selected  Forei^  Countries  by  US. 
Brandies  and  Agendes  (rf  Foreign 
Banks. 

Agency  form  immber  FR  2029b. 

OMB  Docket  number  7100-0084. 

Frequency:  Semiannually. 

Reporters:  U.S.  branches  and  agendes 
of  foreign  banks. 

Annual  reporting  hours:  342. 

Estimated  average  hours  per 
response:  3. 

Number  of  respondents:  57. 

Small  business  are  not  affected. 

General  description  of  report  The  FR 
2029b  cdlected  information  as  <rf  the 
last  day  of  ]une  and  December  on  the 
maturity  distrtt>ution  of  the  daims  on 
foreigners  held  l^  U.S.  branches  and 
agendes  of  forei^i  banks,  as  well  as 
their  commitments  to  extend  future 
credit  Tiie  Federal  Reserve  System 
approved  (hscontinnance  of  the 
collection  of  these  data  because 
acceptable  substitutes  are  available  on 
the  Treasury  International  Capitfd  (TIC) 
reports. 


Board  of  Governors  of  the  Federal  Reswve 
System,  August  81, 199a 

vniuamw.wass. 

Secretary  of  the  Board. 

[FR  Doc.  90-21039  Filed  9-e-«);  8:45  am] 

saian  cooe  szio-oi-M 


Formations  of;  Acquieitions  by;  and 
Mergera  of  Bank  Holding  Companies; 
Michigan  Nattonal  Corp.,  et  at 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  AcfrL2  U.S.C.  1842)  and 
S  225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1642(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  indude  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  27, 1990. 

A.  Federal  Resove  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSallc  Street  Chicago,  Illinois 
60690: 

1.  Michigan  National  Corporation, 
Farmington  HUls.  Michigan;  to  acquire 
100  percent  of  the  voting  shares  of 
Lockwood  Banc  Group,  Inc.,  Houston, 
Texas,  and  thereby  indirectly  acquire 
Lockwood  National  Bank  of  Houston, 
Houston.  Texas.  In  connection  with  this 
application,  Mergerco,  Inc.,  Farmington 
Hills,  Michigan,  a  wholly-owned 
subsidiary  of  Michigan  National 
Corporation.  Farmington  Hills, 
Michigan,  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Lockwood  Banc  Group,  Inc.,  Houston. 
Texas,  and  thereby  indirecUy  acquire 
Lockwood  National  Bank  of  Houston. 
Houston,  Texas. 

2.  Rock  Rivers  Bancorp,  Rock  Rapids, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  98.96  percent  of 


the  voting  shares  of  Rock  Rapids  State 
Bank,  Rock  Rapids,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Arvado  Bank  Holding  Company, 
Arvada,  Colorado:  to  become  a  baidc 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Pint 
National  Bank  of  Arvada,  Arvada, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  31,  IQOa 
Jennifer  ).  {ohaaaB. 
Associate  Secretary  of  the  Board. 
[FR  Doa  90-21040  Filed  9-6-90;  8:45  am] 
SNJJNO  COOK  SMS-SI-n     ' 


Appitcations  To  Engage  de  Novo  in 
Permissible  Nonbankbig  Activities; 
Ptiilippine  National  Bank,  •!  aL 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed'in  {  225.25  of 
Regulation  Y  as  dosely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eadi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemora.  Interested  pereons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writien  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fad  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  27, 1990. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Kenneth  R.  Binning,  Assistant 
Vice  President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Philippine  National  Bank,  Manila, 
nulippines;  to  engage  de  novo  through 
its  subsidiary,  PNB  Investments  Limited. 
Central  Hong  Kong,  in  furnishing  general 
economic  information  and  advice, 
general  economic  statistical  forecasting 
services  and  industry  studies  purauant 
to  §  225.25(b)(4)(iv)  of  die  Board's 
Regidation  Y.  llese  activities  will  be 
conducted  in  the  Riilippines. 

2.  Philippine  National  Bank,  Manila, 
Hiilippines;  to  engage  de  novo  in 
management  consulting  services 
inducing  advising  management 
concerning  operations,  finandal 
management  and  planning  attending 
Board  meetings  on  an  ex  offido  basis 
purauant  to  §  225.25(b)(ll)  of  die  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Southern  California  and 
Agana,  Guam. 

Board  of  Governors  of  the  Federal  Resen-e 
System,  August  31, 1990. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21041  FUed  9-6-40;  8:45  am] 
■auNQ  COOK  •na.oi-M 


Request  for  Exemption  From  Tying 
Provisions;  PNC  Financial  Corp. 

PNC  Finandal  Corp,  Pittsbuigh. 
Pennsylvania  ("PNC),  has  requested, 
purauant  to  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  (12  U.S.C.  1971  et  seq.]  ("section 
106"),  that  the  Board  grant  an  exemption 
from  the  anti-tying  provisions  of  section 
106,  in  order  to  permit  its  lead  banking 
subsidiary,  PNC  National  Bank, 
Wilmington,  Delaware  ("National 
Bank"),  to  offer  reduced  annual  fees  and 
periodic  interest  rates  on  credit  card 
accounts.  In  particular,  through  its 
subsidiary  banks,  I^C  proposes  to 
combine  credit  card  products,  which  are 
offered  by  National  Bank,  with 
traditional  banking  products  offered  by 
other  PNC  subsidiary  banks  in  such  a 
way  that  the  total  price  to  the  customer 
for  the  combined  products  would  be 
lower  than  the  price  to  such  customer 
for  the  products  if  purchased  separately. 
Although  section  106  permits  a  bank  to 
fix  or  to  vary  the  consideration  for 
extending  credit  or  furnishing  services 
on  condition  that  a  customer  also  obtain 
a  traditional  banking  service  (loan. 
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discoMt  dbpoait  or  tnist  MTvice)  frao 
that  havk,  ttptc^ibita  a  bark  &ob 
miPlfcH  ki  AeaesaBie  activitie*  oo 
coaditioatoHhecMUimer  obtain  aay 
additional  credit  or  aervioea  frtMn  aiqr 
other  sttWdiary  of  the  bank's  parent 
ii^Mii^  f«^mp»«y-  Ilia  Biifd  may  pant 
however,  an  exoaptiaa  that  is  net 
contrary  to  the  perpose*  of  tliis 
provirioB. 

PNC.  wMi  consolidated  assets  of  $47:9 
biUan  en  ]MBe  aa  ISOa  is  the  largest 
banldag  organization  in  Pennsylvania.  It 
operates  28  sobeidiary  banks  and 
engages  direct^  ud  indirectly  in  a 
variety  of  pen^sable  non-ba^dng 
activities.  PNCa  credit  card  operations 
are  Cflnteabsed  in  National  Bank.  PNC 
proposes  that  National  Bank  provide 
credit  cards  on  advantageous  terms  to 
customers  of  its  affiliated  banks. 
Accordingly,  the  variation  in 
oonsideratioB  afforded  by  National 
Bank  under  the  special  reduced-rate 
credit  card  program  would  be 
conditioned  vpaa  a  customer  obtaimng 
additional  bi^wlHng  services  from  I^C's 
subsidiary  banks,  and  would,  therefore, 
be  barred  by  the  literal  terms  of  section 
106  without  exemption  from  the  Board. 

In  support  of  its  request  for  an 
exenq)tion.  PNC  cites  the  precedents  of 
(a)  the  Board'k  June  20, 1990.  order 
approved  requests  by  Norwest 
Corporation  and  NCNB  Corporation  for 
an  exenqition  to  permit  their  banks  to 
offer  a  credit  card  at  lower  cost  in 
conjunction  with  traditional  banking 
services  provided  by  their  other 
subsidia^  banks:  and  (b)  the  notice  of 
proposed  mlemaking  issued  by  the 
Board  on  June  22. 1990,  proposing  to 
amend  1 225.4(d)  of  the  Board's 
Regulation  Y  (12  CFR  22S.4(d))  to  pomit 
a  bank  owned  by  a  bank  bidding 
company  to  vary  the  considemtion 
(including  the  interest  rates  and  fees) 
charged  in  connection  with  extensions 
of  credit  pursuant  to  a  credit  card 
offered  by  the  bank  on  the  basis  of  the 
condition  or  requirement  that  a 
<^»fioiiH»r  also  obtain  a  traditional 
banking  service  faxun  another  bank 
subsidiary  of  the  card-issuing  bank's 
holding  company.  National  Bank  and  its 
affiliated  banks  will  continue  to  offer 
credit  cards  and  traditional  banking 
sovioes  on  a  sepante  basis. 

Notice  of  die  retpKSt  is  published 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issoes 
presented  by  the  request  and  does  not 
represent  a  determination  by  the  Board 
tibat  the  request  meets  or  is  likely  to 
meet  the  standards  of  section  106.  Any 
request  for  a  bearing  on  this  iasae  most, 
as  required  by  1 2e2J(e)  of  the  Bead's 
Rules  of  Procedure  (12  CFR  282.3(e)).  be 


accompanied  by  a  statement  off  the 
reasons  why  a  written  psesenl^ien 
would  not  suffice  in  liea  of  a  hearing, 
ident^jring  specfficaUy  any  qaestiaas  of 
fact  that  are  in  dispute,  smnmarizing  the 
evidence  that  would  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  request  for  exemption. 
Hie  request  may  be  inspected  at  the 
offices  of  die  Board  of  Governors.  Any 
comments  or  requests  for  hearing  should 
be  submitted  in  writing  and  received  by 
William  W.  Wiles,  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
not  lata  Aan  October  9, 199a 

Board  of  Governors  of  the  Federal  Reserve 
System.  Angost  31, 1990. 


Jennifar).] 

Associate  Secretary  of  the  Board. 

[FR  Doc.  90-21042  Hied  9-6-40;  8:45  am] 


Ctiang*  in  Bank  Control  NoUcm; 
AcquWttona  of  SharM  of  Banks  or 
Bank  Holdhig  Conpaniaa;  Dannia  Jk 
Zaun,  at  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  die  notices  are 
set  forth  in  paragraph  7  of  dm  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wiD  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  21, 1960. 

A.  Federal  Reserve  Bank  of 
MinneapoKs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55460: 

1.  Dennis  /.  Zaun,  St  Cloud. 
Minnesota:  Robert  D.  Edwards.  Dukrth. 
Minnesota:  and  Thomas  J.  Sexton:  to 
acquire  100  percent  of  the  voting  shares 
of  Faimers  &  Merchants  Agency,  Inc 
Pierz,  Minnesota,  and  hereby  indirectly 
acquire  Farmers  and  Merdiants  State 
Bank  of  Pierz,  Pierz,  Minnesota. 


Boanl  of  GMWMn  of  Iht  PsdanI 
System,  August  31, 1900i 

Jannifer  ).  lohnson. 

Associate  Secretary  of  the  Board 

[FR  Doc.  90-21043  Filed  9-«-«8:  •^«5  am) 


DEPARTMENT  OF  HEALTH  iMD 
HUMAN  SERVICES  f 

Offica  of  ma  Saeralary 

Agency  Forma  SulNnittad  to  Iha  Offtoa 
of  Managemant  and  Biidgat  for 
Ciearanca 

On  Ftidays.  the  Department  of  Healdi 
and  Human  Services,  OfRoe  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  comphance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OME 

1.  Health  Care  Program  Violations 
Notification  Form— 0990-0141— 
Extension  No  Change — This  information 
is  necessary  to  notify  the  Office  of  the 
Inspector  General  of  provides  engaged 
in  Itfcdicaid  fraud  to  enable  the 
Department  to  exclude  such  providers 
from  the  Medicare  pro-am;  to  impose 
civil  money  penalties,  and  to  take  other 
appropriate  remedial  action.— 
Respondents:  State  or  local 
governments;  Annual  Number  of 
Responses:  660:  Average  Burden  per 
Response:  5  minutes;  Total  Annual  i 

Burdeir.  55  hours.  \ 

OMB  Desk  Officer.  Allison  Herron.        ^ 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance  • 

Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should  . 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

OMB  Reports  Management  Brandi,  New 
Executive  Office  Bunding,  room  3209. 
Washington.  DC  20603.  | 

Dated:  August  28, 1980.  j 

JamesP.'HdMtt,  | 

Deputy  AseiBteBt  Secretary  for  Management     ■ 
and  Acquisition.  i 

[FR  Doc.  90-20808  FOad  a-e-fift  8;«5  am] 


Cantsra  for 


Cardnoganic  Potantial  of  Salactad 
Duatai 


Hie  following  maetiogs  will  be  convened 
by  l^e  NatitHisl  Inalitiite  for  Occapatioadi 
Safety  and  Health  (NI09I),  Centers  for 
Disease  Control  (CbC).  and  wiQ  be  open  to 
the  public  Ibr  obaarvation  and  partidpatiaa, 
limited  only  by  the  space  availalde. 

Name:  Assessment  of  the 
Carcinogenic  Potential  of  Selected 
Dusts. 

Time  and  Date:  9  ajn.-10  ajn., 
September  18, 199a 

Name:  Induction  of  DNA-Adduct  in 
the  Lung  by  Industrial  Qiemicals. 

Time  and  Data:  10:30  ajn.-ll:30  a.m., 
September  18, 199a 

Place  for  the  Above  Meetings: 
Appaladiian  LabcHatory  for 
Occupational  Safety  and  Health,  room 
203,  NIOSH.  CDC,  944  Chestnut  Ridge 
Road,  Morgantown,  West  Virginia 
26505. 

Purpose  for  tAe  Above  Meetings:  To 
review  the  reseorcA  project  in  the 
Division  of  Respiratory  Dise(^e  Studies, 
NIOSH. 

Contact  Persoa  for  Additional 
Information  for  the  Above  Meetings: 
Tong-man  oiag,  PhD.,  NIOSH,  CDC,  944 
Chestnut  Ridge  Road.  Mailstop  206, 
Morgantown,  West  Virginia  28505, 
telephone  304/291-4516  at  FTS  923-4516. 

Name:  Effect  of  Silica  Exposure  oa  the 
Lung:  Biochemical  and  Pathdogical 
Studies. 

Time  and  Data:  2  p.m.-3  p.m., 
September  18, 199a 

Name:  Development  of  Bioassays: 
Identify  Health  Risks  of  Asbestos 
Substitutes. 

Time  and  Data:  3  pjn.-4  pjn.. 
September  18, 199a 

Place  for  the  Above  Two  Meetings: 
Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  room 
203,.NIOSH,  CDC  944  Chestnut  Ridge 
Road,  Morgantoivn,  West  ^Higinia 
26505. 

Purpose  for  the  Above  Two  Meeting: 
To  review  the  researdi  program  in  the 
Division  of  Respiratory  Disease  Studies, 
NIOSH. 

Contact  Person  for  Addidonol 
Information  for  the  Above  Two 
Meetings:  Vincent  Castranova,  Ph.D.. 
NIOSH,  CDC,  944  Chestnut  Ridge  Road. 
Mailstop  211,  Morgantown,  West 
Virginia  26505.  telephone  304/291-4591 
or  FTS  923-4591. 

Viewpoints  and  suggestions  from 
industry,  organised  labor,  academia. 
other  govemmnt  agendas,  and  the 
public  are  invited. 


Dated:  Ai«ast  30, 198a 
Ehdnifilyac; 

Associate  Director  for  Policy  Cooniiaatioa, 
Centers  for  Disease  Control 
[FR  Doc  90-21608  Filed  9-8-00;  8:46  am] 


(AnnouncanMnt  No,  109] 

Public  HaaWi  Confaranca  Support 
Gnrnt  Program  for  Human 
bnmunodaflclonqf  Vhua  (HIV) 
Pravantion 

lutioductkm 

llie  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1991  for  the  Pubtic 
Health  Conference  S«q9ort  Grant 
Program  related  to  Human 
Immunodeficiency  Virus  (HIV) 
prevention. 

Autfiority 

This  program  is  auttiorized  under 
sections  301  and  317  of  the  Public  Health 
Service  Act.  as  amended.  Program 
regulations  are  set  fordi  in  42  CFR  part 
52,  entitled  "Grants  for  Research 
Projects." 

Eligible  Applicants 

Eligible  applicante  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  public  and  private 
organizations,  state  and  local 
government  agencies,  and  small, 
minority  and/or  woman-owned 
businesses  are  eligible  for  these  grants. 

Availability  of  Funds 

Apivoximately  $225,000  will  be 
available  in  Rscal  Year  1991  to  fund 
approximately  ten  to  fifteen  awards, 
llie  awards  %vill  average  about  $22,000 
and  will  be  funded  widi  a  12-month 
budget  and  project  period.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

The  following  are  examples  of  the 
most  frequently  encountered  costs 
whidi  may  or  may  not  be  charged  to  the 
grant: 

1.  Grant  funds  may  be  used  lot  direct 
cost  expenditures:  salaries,  speaker  fees, 
rental  of  equipment,  registration  fees, 
transportation  costs  (not  to  exceed 
economy  class  fares)  for  mm-fedoal 
employees. 

2.  Funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  organizational  dues, 
entertainment/personal  expenses,  cost 
of  travel  and  payment  of  a  full-time 
federal  employee,  for  per  diem  or 
expenses  other  than  local  mileage  for 
local  partidpante,  or  reimbineement  of 
indirect  costs. 


Althoo^  die  practke  of  Imndiag  oat 
novdty  items  at  meetings  is  often 
employed  fas  the  private  sector  to 
provide  partidpants  widi  soavenfera, 
federal  fimds  cannot  be  need  for  this 
purpose. 

Purpose 

The  purpose  of  the  KrV-4<riated 
conference  support  grants  is  to  provida 
partial  suiqxNi  for  qtedfic  nonfederal 
confierences  in  order  to  intensify  efforts 
to  prevent  the  transmissioa  of  HIV 
infection. 

Program  Raquiraments 

The  programmatic  areas  of  interest  In 
whi(^  ap|dicati(ms  are  bting  solidted 
by  CDC  for  HIV-related  amlerences  are: 

(1)  Disease  prevention; 

(2)  Information/education 
(specifically  regarding  the  cause  and 
transmission  of  the  virus);  and 

(3)  Statistical  methods  related  to  HIV. 
Some  examples  of  areas  that 

conferences  might  address  are: 

(1)  HIV/AIDS  education  and  risk 
reduction  messages  induding  the  need 
to  prevent  and  treat  drug  use  and  STDs 
among  high-risk  populations; 

(2)  Sources  of  referrals  for  medical, 
psychosodal  support  and  behavioral 
services; 

(3)  Information  on  how  to  prevent, 
reduce  or  eliminate  high-risk  behaviors 
and  how  to  change  community  norms  by 
discouraging  high-risk  behaviors  and  by 
supporting  low/no-risk  behaviors; 

(4)  Eliminating,  reducing,  or 
preventing  high-risk  behaviora;  and 

(5)  Statistical  methods  for  using 
available  data  to  estimate  and  project 
the  prevalence  of  HIV  infection  and 
disease  in  communities. 

Those  topics  concerned  with  health 
care  and  health  services  issues  and 
areas  other  than  prevention  should  be 
directed  to  other  public  health  agendes. 

Evaluation  Criteria 

Apphcations  for  support  of  the  types 
of  conferences  listed  in  the  Propam 
Requirements  section  above  will  be 
evaluated  and  ranked  for  funding.  The 
major  factors  to  be  considered  in  the 
evaluation  of  responsive  applications 
will  include: 

Proposed  Program  (50%) 

a.  The  public  health  significance  of  the 
pn^msed  conference  as  it  relates  to  HIV 
prevention,  induding  the  degree  to 
which  the  conference  can  be  expeded  to 
influence  public  health  practices; 

b.  The  feasibility  of  the  conference 
based  on  the  operational  plan; 

c.  The  quality  of  the  conference 
objectives  in  terms  of  spedfidty:  and 
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d.  The  extent  to  w^ch  evaluation 
mechanisnu  for  the  conference  will  be 
able  to  adequately^usess  increased 
knowledge.  attitudM^aBd-)SetIBvior8  of 
the  target  attendees. 

Z  Applicant  Capability  (30%) 

a.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program; 

b.  The  degree  to  which  the  appUcant 
has  established  and  referenced  critical 
linkages  with  health  and  education 
agencies  with  the  mandate  for  HIV 
prevention  (letters  of  supprot  from  such 
agencies  could  demonstrate  these 
linkages):  and 

c.  llie  adequacy  of  the  facilities  to  be 
used  for  me  conference. 

3.  Program  Personnel  (20%) 

a.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership; 

b.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  the  proposed 
conference;  and 

c.  The  degree  to  which  the  application 
demonstrates  the  knowledge  of  all  key 
personnel  about  the  transmission  of 
HIV,  as  well  as  nationwide  information 
and  education  efforts  currently 
underway  which  may  affect  and  be 
affected  by,  the  proposed  conference. 

4.  Program  Budget  (Not  scored) 

Evaluated  for  the  extent  to  which  the 
budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
grant  funds. 

Other  Raquirements 

Recipients  must  comply  with  the 
document  entitled:  "Content  of  HIV/ 
AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals,  Questionnaires, 
Survey  Instruments,  and  Education 
Sessions  in  Centers  for  Disease  Control 
Assistance  Programs"  (55  FR  23414,  June 
7. 1990).  In  complying  with  the  Program 
Review  Panel  requirements  contained  in 
the  document,  recipients  are  encouraged 
to  use  an  existing  Program  Review  Panel 
such  as  the  one  created  by  the  State 
Health  Department's  AIDS/HIV 
Prevention  Program. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  FederalDomestic  Assistanoe 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.118. 


Apfdication  Submissioa  and  DeadUne 

The  original  and  two  copies  of  the 
Application  Form  PHS  5161-1  shall  be 
submitted  in  accordance  with  the 
schedule  below.  The  schedule  also  sets 
forth  the  anticipated  award  date: 


Application  deadline 

Anticipated  award 
date 

Noveinl)er  15,  lUW 
February  15. 1991 
June  3. 1991 

February  28. 1991. 
May  31, 1991. 
September  30, 1991. 

Applications  must  be  submitted  on  or 
before  the  deadline  date  to:  Mr.  Henry  S. 
Cassell.  m.  Grants  Management  Officer, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  255  East  Paces 
Ferry  Road.  NE..  room  300,  Atlanta, 
Georgia  30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  bom.  a 
commerdeJ  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a  or 
l.b  will 'be  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant 

Whoe  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
and  an  application  package  may  be 
obtained  from  Ms.  Carole  J.  Tully. 
Grants  Management  Specialist  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road.  NE.. 
room  30a  Atlanta.  Georgia  30305.  (404) 
842-6630. 

Please  refer  to  Announcement 
Number  106  when  requesting 
information  and  when  submitting  your 
application  in  response  to  the 
announcement 

Dated:  August  30. 199a 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 

Centen  for  Disease  Control 

[FR  Doc.  90-21063  Filed  9-6-80;  8:45  am] 
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IntereQency  CommittM  on  smoUno 
and  Hoalth:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting. 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Time  and  Date:  9  a  jnv-4  pan.,  October 
23, 1990. 

Place:  Hubert  H.  Humphery  Building 
Auditorium.  200  Independence 
Avenue.  SW.,  Washingtoa  DC  20201. 

Status:  Open  to  the  public,  limited  only 
by  space  available. 

Purpose:  The  Interagency  Committee  on 
Smoking  and  Health  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary  for  Health  on  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other 
activities  within  the  Department  and 
with  other  Federal,  State,  local,  and 
private  agencies,  and  (b) 
establishment  and  maintenance  of 
liaison  with  appropriate  private 
entities.  Federal  agencies,  and  State 
and  local  public  health  agencies  widi 
respect  to  smoking  and  health 
activities. 

Matters  to  be  Discussed:  The  agenda 
will  include  a  discussion  on  the  issue 
of  women  and  smoking. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  siunmaries  of  the  meeting  and 
roster  of  Committee  members  may  be 
obtained  bom  John  Bagrosky, 
Executive  Secretary,  Interagency 
Committee  on  Smoking  and  Health. 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  CDC  Paric 
Building,  room  1-16. 5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone:  301/443-1575. 

Dated  August  30, 199a 
EhrinWIyec. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  90-21066  Filed  9-6-90;  8:45  am] 
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National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Cantors  for 
DIsaasa  Control  (CDC), 
Neurot)ehavloral  AseeMment  of 
Pesticide  Applicators:  Meeting 

Name:  Neurobehavioral  Assessment 
of  Pesticide  Applicators. 

Time  and  iSate:  9  a.m.-2:30  p.m., 
September  28, 1990. 


Phce:  Robert  A.  Tail  Laboratories, 
room  B28,  NIOSH  CDC  4076  Cohimbia 
Paricway,  Cfncfamati,  Ohio  45226. 

5tofii>:Open  to  the  public,  limited 
only  by  Ae  space  available. 

Purpose:  To  solicit  individnal 
recommendations  6t>m  an  expert  pend 
regarding  behavioral  and  neurochemical 
testing  methods  applicable  to  the  study 
of  the  neurobehavioral  function  of 
applicators  of  organophosphorus 
pesticides. 

Contact  Person  for  Additional 
Information:  John  M.  Rosso.  Ph.  D.. 
NIOSH  CDC,  4676  Columbia  Parkway. 
Mailstop  C24,  Cincinnati.  Ohio  45220. 
telephone  513/533-8383  or  FTS  684-8383. 

Dated:  August  31. 199a 
ElvinHilyer, 

Associate  Director  for  Policy  Coontnatioa, 
Centers  fmDiaeote  Coatrol. 
FR  Doc.  90-210M  Plied  O^-Sa  8:45  am) 
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National  Institutes  of  Health 

National  InaUtutoof  Alaigy  and 
Infectious  DisaMaa;  Masttng  of 
Microbiology  and  Infactlous 
Research  CooMnittea 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee.  National  Institute 
of  Allergy  and  bfectious  Diseases,  on 
October  18-19. 199a  hi  Building  31C 
Conference  Room  7,  at  the  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
bom  8:30  ajn.  to  10:30  ajn.  on  October 
18.  to  discuss  administrative  details 
relating  to  comtiittee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  propcMals  from  10:30  a  jn.  until 
recess  on  October  18,  and  from  8:30  ajn. 
until  adjournment  on  October  19.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  ccmceniing 
individuals  associated  with  die 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  PabHc 


Response.  National  faistitiite  of  Attecgy 
and  InfectioiM  Diseases.  Bmlding  31, 
room  7A32.  National  Institutes  of 
Health.  Pethesda.  Maryland  20802, 
telephone  (301-496-6717).  will  provide  a 
summary  of  ttie  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Peter  R.  Jackson,  Executive 
Secretary.  Mioobiology  and  Infectious 
Diseases  Research  Committee,  NIAID. 
NDi  Westwood  Building,  room  3A0ei. 
Bethesda.  Maryland  20802,  telqihone 
(301-496-8426).  will  provide  si^stantive 
program  informatimL 

(Catalog  of  Federal  Doowstic  Aastetanoe 
Program  Nos.  ISitSS.  Phamiaoologiwil 
Sciences;  13.860,  Micrabtokigy  and  Iitfectious 
Diseases  Researcli.  National  Institutes  of 
Health. 

Dated  August  24, 199a 
Batty  J.  Bavsridga. 

Committee  Management  Officer,  NIH. 
(FR  Doc  90-21035  Filed  9-6-80: 8:45  am) 
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National  Instttuta  Of  Dsntal  Research; 
Meating  of  National  Adviaory  Dental 
Rssaarch  Council 

Pursuant  to  Pubhc  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Researdi,  to  be  held  October  1-2, 1990, 
Conference  Room  10,  Building  3lC 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  frtmi  9:30  a.m.  to  recess  on 
October  1  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  October  1  from  ft30  ajn.  to 
9:30  ajn.  and  on  October  2  from  9  ajn.  to 
adjournment  for  the  review,  discussicni 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  informati(Hi  concerning 
individuals  associated  with  the 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Brent  M.  Jaquet  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Special  Assistant 
to  the  Director,  National  Institute  of 
Dental  Research,  National  Institutes  of 
Health,  Building  31.  room  2C39, 
Bethesda.  Maryland  20802.  (telephone 
301-496-9460)  will  furnish  a  roster  of 


committee  members,  s  summary  of  the 
meeting,  and  otfier  information 
pertaining  to  (he  meeting. 

(Catalog  of  Federal  Domestic  Assistanoe 
Program  Nos.  13.121-Diseaaes  of  die  Tsedi 
and  Support  Tissoes;  Caries  and  Restorathm 
Materials:  PariodoBtal  and  Soft  TIaaM 
Diseases;  13.122-Disorders  of  Stractae, 
Function,  and  Behavior  Craniofacial 
Anomalies,  Pain  Control  and  Behavioral 
Studies;  13M5-Dental  Rasearcfa  lastitate; 
National  Institutes  of  Healdi) 

Dated  August  24, 1990. 
Betty  |.  Bevaiidge, 

Committee  Maaagemeat  Officer,  NHL 
(TR  Doc  90-21036  Fikd  S-S-0Q(  8:45  ami 
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National  hiatltuta  of  Nauraloglcal 
Disordars  and  Stroke;  Mealing, 
of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
InstitutO'ofNeurolo^cal  Disorders  and 
Stroke,  Division  of  Intramural  Research 
on  October  17-19, 1990.  Conference 
Room  1B07,  Building  30,  Beftesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  12:30  p  jn.  and  from 
1:30  p.m.  to  5  p.m.  on  October  18th  in 
Bldg,  36,  Rm.  1B07,  to  discuss  program 
planning  and  program  accompUshments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b(c)(6),  tide  5,  U.S.a 
and  section  10(d)  of  PabUc  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  8  p.m.  to  10  p.m.  on  October  17th 
and  from  9  a.m.  imtil  adjournment  on 
October  19th  in  Bldg.  36,  Rm.  1B07  for 
the  review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  NINDS.  The  programs 
and  discussions  include  consideration  of 
personnel  qualifications  and 
performances,  the  competence  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Freedom  of  Information 
Coordinator,  Ms.  Mary  Whitehead, 
Federal  Building,  room  1004, 7550 
V/isconsin  Avenue,  Bethesda,  MD  20892. 
telephone  (301)  496-9231  or  the 
Executive  Secretary.  Dr.  Irwin  J.  Kt^n, 
Director,  Division  of  Intramural 
Research,  NINDS,  Building  la  room 
5N214,  National  Institutes  of  Health, 
Bethesda,  MD  20602,  telephone  (307) 
496-4297  will  fundsh  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request 
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(Catalog  of  Federal  Domestic  AMistance 
Pragram  No.  13J63.  Clinical  Basis  Reseaidi: 
Na  13.854,  Biolo^cal  Basis  Research) 

Dated  August  24. 1990. 
Batty  |.  Bwrwidaa, 

CoaunJttae  Maaagewent  Officer,  NIH. 
[FR  Doc.  90-21037  Piled  9-8-00;  8:45  am] 
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PuMte  HaaNIi  Sarvloa 
Offtoe  of  tlw 


Aeaietant  Sacfatary  tor 


Privacy  Act  of  1974;  AddWon  of 
Routma  Uaa  to  an  Exlatlng  Syatom  of 


AOmcv:  Public  Health  Service,  HHS. 
action:  Notification  of  addition  of  a 
new  routine  use  to  an  existing  system  of 
records. 


:  The  Public  Health  Service 
(PHS)  is  publishing  a  notice  that  we 
have  ad^d  a  new  routine  use  for  the 
disclostire  of  information  from  the 
Privacy  Act  system  of  records,  09-15- 
0055,  "Organ  Procurement  and 
Transplantation  Newwork  (OFTN)  DaU 
System.  HHS/HRSA/BHRD."  The  notice 
MtUSi  also  modUfy  the  first  routine  use  of 
that  system  of  records  for  clarification. 
DATIS:  PHS  invites  public  comments  on 
the  new  routine  use  on  or  before 
October  9, 199a  This  routine  use  will 
become  effective  without  further  notice 
October  9, 1990  unless  we  receive 
comments  which  would  result  in  a 
contrary  determination, 
snnwfliri  Mease  address  comments 
to  the  HRSA  Privacy  Act  Coordinator. 
Department  of  Health  and  Human 
Services,  Parklawn  Building.  Room  14A- 
2a  5600  Fishers  Lane,  Rockville. 
Maryland  20657.  telephone  (301)  443- 
378a  This  is  not  a  toll-free  number. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  business  hours  8:30  a  jn.- 
5:00  pjn. 

ran  FURTNBi  wroiaaATioii  contact 
Mr.  Remy  Aronoff,  Chief.  Operations 
and  Analysis  Branch.  Division  of  Organ 
Transplantation.  Bureau  of  Health 
Resources  Development.  Paiidawn 
Building,  room  llA-22, 5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone:  (301)  443-7577.  This  is  not  a 
toll-fiee  number. 

SUPPLIMCNTAIIV  mtormation:  On 
December  IZ 1989,  PHS  ori^nally 
published  a  notice  establishing  this 
system  of  records  under  the  title  "Organ 
Procurement  and  Transplantation 
Network  (OFTN)  Data  System.  HHS/ 
HRSA/BHRD."  One  entity  commented 
on  the  Notice.  The  commenter 


recommended  that  the  first  and  third 
routine  uses  be  modified  to  specify  the 
authorized  use  of  released  data,  to 
require  that  entities  requesting  data 
certify  that  data  is  requested  solely  for 
authorized  uses,  and  to  prohibit 
redisdosure  of  the  data  except  to 
facilities  eligible  to  receive  it  under  this 
Notice.  The  commenter  also  requested 
that  a  routine  use  for  research  use  be 
added. 

We  carefully  considered  the 
comments  and  amended  the  first  routine 
use  to  reflect  the  commenter's  request 
and  added  a  research  routine  use. 
However,  we  believe  the  third  routine 
use  of  redisdosure  of  an  individual's 
record  at  that  individual's  request 
through  a  Congressional  office  is 
satisfactory  as  it  was  written  in  the 
original  Notice.  The  first  routine  use 
now  reads: 

"The  Health  Resources  and  Services 
Administration  (HRSA).  through  its 
cbntractor,  may  disdose  records 
regarding  organ  donors,  organ 
transplant  candidates,  and  organ 
transplant  redpients  to  transplant 
centers,  histocompatibility  laboratories, 
and  organ  procurement  organizations, 
provided  that  such  disdosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  These 
records  consist  of  names,  addresses, 
Sodal  Security  numbers,  other  patient 
identification  information  and  pertinent 
medical  information." 

The  fourth  routine  use  reads: 

A  record  may  be  disclosed  for  a  research 
purpose,  when  the  Department 

a.  Has  determined  Uiat  the  use  or 
disclosure  does  not  violate  a  law  or  policy 
under  which  the  record  was  provided, 
collected,  or  obtained: 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is  provided  in 
individually  identifiable  form,  and  (2) 
warrants  the  risk  to  the  privacy  of  the 
individual  that  additional  exposure  of  the 
record  mi^t  bring; 

a  Has  required  the  recipient  to  (1)  establish 
reasonable  administrative,  technical,  and 
physical  safeguards  to  prevent  unauthorized 
use  or  disclosure  of  the  record.  (2)  remove  or 
destroy  the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be  accomplished 
consistent  with  the  purpose  of  the  research 
and  (3)  make  no  further  use  or  disdosure  of 
die  record  except  (a)  in  emergency 
circumstances  affecting  the  health  or  safety 
of  any  individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written  authorization  of 
the  Department  (c)  for  disclosure  to  a 
properly  identified  person  for  the  purpose  of 
an  audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 


consistent  with  the  purpose  ol  tiw  audit  or 
(d)  when  required  by  law;  and 

d.  Has  secured  a  written  statement 
attesting  to  the  recipient's  understanding  ot 
and  willingness  to  abide  by,  these  provisions. 

Dated:  August  20, 1990. 
lohiCWaat. 

Acting  Director,  Office  ofManagewent 

09-15-OOK 


Organ  Procurement  and 
Transplantation  Network  (OFTN)  Data 
System,  HHS/HRSA/BHRD 

•acunnv  cutasvicATiON: 
None 

tvtTEM  location: 

United  Network  for  Organ  Sharing 
(UNOS).  P.O.  Box  1377a  1100  Boulders 
Paiicway,  Suite  50a  Richmond.  Virginia 
23225. 

CATfaomea  OF  NMNViOUAia  COVDKO  BY  THB 

avaiEKE 

Persons  from  whom  organs  have  been 
obtained  for  transportation,  persons 
who  are  candidates  for  organ 
transplantation,  and  persons  who  have 
been  recipients  of  transplated  organs. 

CATEOONKt  OF  NECONOa  M  THB  aVSTIM: 

Donor  registration,  transplant 
recipient  registration,  histocompatibilify 
forms,  and  transplant  redpient  follow- 
up  forms.  Data  items  indude:  Name,    . 
Social  Security  number  (voluntary), 
identifiers  assigned  by  OFTN 
contractors,  hospital  and  hospital 
provider  number,  dty  and  State,  race/ 
ethnidty,  date  and  time  of  organ 
recovery  and  transplantation,  name  of 
transplant  center,  histocompatibility 
status,  patient  condition  before  and 
after  transplantation, 
immunosuppressive  medication,  and 
cause  of  death  (if  appropriate). 

MimoaiTV  POM  MAanCNANCI  OF  TW 


42  U.S.C.  274  requires  that  the 
Secretary,  by  contract  provide  for  the 
establishment  and  operation  of  an 
OFTN.  and  42  U.S.C  274a  requires  that 
the  Secretary,  by  grant  or  contiract 
develop  and  maintain  a  Sdentific 
Registry  of  the  redpients  of  organ 
transplants. 

FURPoa^s): 

The  purpose  of  the  system  is  to:  (1) 
Match  donor  organs  with  redpients:  (2) 
monitor  compliance  of  member 
organizations  with  membership  - 
requirements  of  the  OFTN;  (3)  review 
and  report  periodically  on  the  status  of 
organ  donation  and  transplantation  in 
the  United  States:  and  (4)  assist  the 


Health  Care  Financing  Administration 
(HCFA)  in  evahiathig  their  finandal 
support  of  organ  transplantation. 


MAMrrAMIDIN 

oFsucHuaca: 


1.  The  Health  Resources  and  Services 
Administration  (HRSA),  through  its 
contrador,  may  disdose  records 
regarding  organ  donors,  organ 
transplant  candidates,  and  organ 
transplant  redpients  to  transplant 
centers,  histocompatibility  laboratories, 
and  organ  procurement  organizations, 
provided  that  such  disclosure  is 
compatible  with  the  piupose  for  which 
the  records  were  collected.  These 
records  consist  of  Sodal  Security 
numbers,  other  patient  identification 
information  and  pertinent  medical 
information. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  offidal  capadty;  (b)  the  United 
States  where  the  Department  determines 
that  the  daim.  if  successful,  is  likely  to 
effect  directly  the  operation  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  eapadfy  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  daim  against  the  Public 
Health  Service  in  connection  with  such 
individual,  disdosure  may  be  made  to 
the  Department  of  Justice  to  enable  the 
Department  to  present  an  effective 
defense,  provided  that  such  disdosure  is 
compatible  with  the  purpose  for  which 
the  records  were  colleded. 

3.  Disdosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individtial  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

4.  A  record  may  be  disdosed  for  a 
research  purpoae,  wdien  the  Department: 

a.  Has  deteraiined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
reconi  was  provided,  collected,  or 
obtained: 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accompliiBhed  unless  the  record  is 
provided  in  individually  identifiable 
forms,  and  (2)  warrants  the  risk  to  the 
privacy  of  tiie  individual  that  additional 
exposure  of  the  record  might  bring: 

c.  Has  required  the  redpient  to  (1) 
establish  reasonable  administrative, 
technical  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  tiiat  identifies  the  individual 


at  the  earliest  time  at  w^ch  removal  or 
desh-uction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project  unless  the  redpient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disdosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  law;  and 

d.  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of.  and  willingness  to 
abide  by  these  provisions. 

Foucica  AND  FWAcncaa  Foa  aroMNO, 
ncTRiiviNO,  Accaaaaia,  RBTAaaNa,  AND 
DtsFOsme  OF  RKoaoa  at  THB  avariM: 

aTORAOC 

Records  are  maintained  in  file  folders, 
magnetic  tapes,  and  disc  packs. 

aAFEOUAROS: 

1.  Authorized  Users:  Access  is  limited 
to  authorized  Bureau  of  Health 
Resources  Development  and  contract 
personnel  responsible  for  administering 
the  program.  Authorized  personnel 
include  the  System  Manager  and  Project 
Officer,  and  the  HRSA  Automated 
Information  System  (AIS)  Systems 
Security  Officer,  and  the  contractors's 
employees  and  officials,  computer 
personnel,  and  program  managers  who 
have  responsibilities  for  implementing 
the  program.  Both  HRSA  and  the 
contractor  shall  maintain  current  lists  of 
authorized  users. 

2.  Physical  Safeguards:  Magnetic 
tapes,  disc  packs,  computer  equipment 
and  hard  copy  files  are  stored  in  areas 
where  fire  and  life  safety  codes  are 
strictiy  enforced.  All  automated  and 
nonautomated  documents  are  protected 
on  a  24-hour  basis  in  locked  storage 
areas.  Security  guards'perform  random 
checks  on  the  physical  security  of  the 
records  storage  area.  The  contractor  is 
required  to  maintain  offsite  a  complete 
copy  of  the  system  and  all  necessary 
files  to  run  the  computer  organ  donor- 
redpient  match  and  update  software. 

3.  Procedural  Safeguards:  A  password 
is  required  to  access  the  terminal  and  a 
data  set  name  controls  the  release  of 
data  to  only  authorized  users.  All  users 
of  personal  information  in  connection 


witii  fee  performance  of  tiielr  joba    - 
protect  information  fivm  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office.  All 
authorized  users  must  sign  a 
nondisclosure  statement 

Access  to  records  is  limited  to  tiiose 
staff  members  trained  in  accordance 
with  the  Privacy  Ad  and  Automated 
Data  Procesing  (ADP)  security 
procedures.  The  contractor  is  required  to 
assure  that  the  confidentiality 
safeguards  of  these  records  will  be 
employed  and  tiiat  it  complies  with  all 
provisions  of  the  Privacy  Act  All 
individuals  who  have  access  to  these 
records  must  have  the  appropriate  ADP 
security  clearances.  Privacy  Ad  and 
ADP  system  security  requirements  are 
included  in  the  contract  The  BHRD 
Project  Officer  and  the  System  Manager 
oversee  compliance  with  these 
requirements.  The  HRSA  authorized 
users  will  make  site  visits  to  the 
contractor's  facilities  to  assure  security 
and  Privacy  Ad  compliance. 

RETENTION  AND  OiaFOaAL: 

Each  record  shall  be  retained  for  25 
years  beyond  the  known  death  of  the 
organ  redpient 


SYSTEN  MAWAOEW(a)  AND  i 

Chief,  Operations  and  Analysis 
Branch,  Division  of  Organ 
Transplantation,  Bureau  of  Health 
Resources  Development  Room  llA-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

NOTIFICATION  FNOCEDUREa: 

1.  Requests  by  mail:  To  determine  if  a 
record  about  you  exists,  write  to  the 
contrador  operating  the  bank  (see 
SYSTEM  LOCATION).  The  request 
should  contain  the  name  and  address  of 
the  individual;  the  Sodal  Security 
number  if  the  individual  chooses  to 
provide  it  the  name  of  his/her 
transplant  center,  a  written  statement 
that  tiie  requester  is  the  person  he/she 
claims  to  be  and  that  he/she 
understands  that  the  request  or 
acquisition  of  records  pertaining  to 
another  individual  under  false  pretenses 
is  a  criminal  offense  subject  to  a  $5,000 
fine. 

2.  Requests  in  person:  The  individual 
must  meet  all  the  requirements  stated 
above  for  a  request  by  mail,  providing 
the  information  in  written  form.  The 
individual  should  recognize  that  in  order 
to  maintain  confidentiality,  and  thus  the 
accuracy  of  data  released  through 
repeated  internal  verification,  securing 
the  information  by  request  in  person  will 
be  time  constmiing. 
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3.  Reqassts  bjr 
pogithre  irt—Hfirstinn 
cannot  be 
requests  are  Bot 


afdwcalkr 
telephone 


I  as  notificatioB  praoednrea. 
Requeston  siiodd  also  provide  s 
reasonsUe  dsscripticn  of  the  reoard 
being  sou^  Heqaeslors  also  may 
leqaest  sn  socoiinting  of  disclosaies 
that  have  beaa  saade  of  tlKk  Koofds.  if 

any. 

A  parent  or  gaardian  wiio  leqaests 
notificatioa  d,  or  access  to,  a  oiinor's/ 
incompstawt  psnoa's  SMdical  record 
shah  desigBsle  a  fsayiy  physician  or 
other  health  profeseional  (other  than  a 
f amiiy  swber)  lo  whom  the  record,  if 
any.  will  be  sent  The  parent  or  guardian 
mast  verify  relationship  to  the  minor/ 
incompetent  person  as  well  as  his/her 
own  identity. 


Contact  the  official  at  die  address 
specified  under  notification  procedure 
above  and  reasonably  ident^  die 
record.  tpecUf  the  infofmation  being 
contested,  sod  the  corrective  action 
sought,  and  your  reasons  for  requestiog 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevasL 


Organ  procaremsnt  organizations, 
histocompatibilify  laboratories,  and 
organ  transplant  centers. 


Office  of  the 


lOSiMiMavacvacT: 

None. 
PH  Doc  flO-anSO  Filed  S-e-W;  8:45  an) 

coos  41t^1S 


Secretly  tor 


Office  of  hitenMllonei  Health;  Privacy 
Act  of  1974;  New  System  of  Recorde 

AOENCr  Public  Health  Service,  HHS. 
action:  Notification  of  a  new  system  of 
records. 


:  fai  accordance  with  the 
requirenwnts  of  the  i>rivacy  Act.  the 
Pubtic  Hesldi  Service  (FHS)  is 
publishing  a  notice  of  a  new  system  of 
records.  09-37-0022.  "Records  of  Heahh 
Experts>Maintaiiied  by  dw  Office  of 
International  Heahh.  HHS/OASH/ 
OOfThe  purpose  of  this  system  is  to 
establish  a  roster  of  experts  on  healdi 
policy,  health  care  financing,  and  in  the 


health  Wriw*'-"*  who  are  approprialdy 
qualified  and  hitarested  to  provision  of 
technical  assistance  to  or  consultaticm 
with  i^her  ooontries  under  srrangements 
which  the  PHS  has  widi  the  Agency  for 
International  Development  and/or  under 
its  own  bilateral  health  agreranents  widi 
other  coantiies. 

OAm:  PHS  tovites  interested  parties  to 
submit  oonmientB  on  the  proposed 
routine  uses  on  or  before  October  9, 
1900.  PHS  Ims  sent  a  Report  of  a  New 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
August  24, 1990.  The  system  of  records 
will  be  ^fective  60  days  from  the  date 
submitted  to  OMB  unless  PHS  receives 
comments  which  would  result  in  s 
contrary  detenntoatton. 
ADomnes:  Please  submit  comments  to: 
PHS  Privacy  Act  Officer.  Office  of  die 
Assistant  Secretaiy  for  Health,  Room 
17-41,  Pntklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20657,  (301) 
44^-2055. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m.  to  4:00  pjn.  Monday  throng 
Friday. 

FOR  RNITHCR  INFOmiATIOM  CONTACT: 
Deputy  Directiv,  Office  of  International 
Health,  Room  18-67,  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20657,  (301)  443-1774. 

The  muitos  listed  above  are  not  toll 
free. 

miPPUMatrtmf  wwnwiationi  The 
Office  of  International  Healdi  (OIH) 
proposes  to  establish  a  new  system  of 
records:  00-37-0022,  "Records  of  Healdi 
Experts  Maintained  by  die  Office  of 
International  Healdi  (OIH),  HHS/ 
OASH/ODL"  This  proposed  system  of 
records  will  comprise  records 
maintained  by  the  OIH.  and  OUT* 
contractor,  Devres,  Inc..  and 
subcontractor.  Logical  Technical 
Services,  Inc.  These  records  will  be  used 
to  establish  a  roster  of  experts  in  health 
policy,  healdi  care  financing  and  health 
sciences  fields  who  are  qu^fied  and 
interested  m  providing  technical 
assistance  to  and/or  consultation  with 
other  countries,  lliese  services  will  be 
in  connection  either  with  OIH 
agreements  with  the  Agency  for 
International  Development  and/or  FHS 
bilateral  health  relatitniships  with  other 
countries. 

Records  orflected  under  this  system 
will  ^  organized  and  maintained 
according  to  area  of  specialization  (e.g., 
health  economics;  epidemiology:  healdi 
care  financing,  etc.). 

In(kvidnals  will  be  required  to  supply 
Social  Security  nnndwrs  in  order  to 
receive  payments  whidi  may  be 
applicable  to  the  specific  use  of 


services.  However,  OIH  will  not  use 
records  in  this  system  to  make  any  other 
determination  concerning  ri^ts, 
benefits,  or  privileges  of  the  individuals. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
cooipatible  widi  their  contant  and  use. 
Access  will  be  given  only  to  suthorized 
personnel  whose  official  duties  require 
access  for  purposes  of  carrying  out  this 
activity.  Individually  identifiable 
records  will  be  kept  in  a  locked,  secured 
area.  Computerized  records  will  be 
maintahied  In  accordance  with  Part  0, 
"ADP  System  Security,"  to  die  HHS 
Information  Resoorce  Management 
Manual. 

The  first  routtoe  use  proposed  for  this 
system  allows  disclosure  to  the 
Department  of  Justioe  or  a  court  m  the 
event  of  litigation.  The  second  routine 
use,  permitting  disclosure  to  a 
congressional  office,  is  proposed  to 
allow  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  The 
third  routine  use  is  proposed  to  allow 
OKTs  contractor/subcmitractor  to 
accomplish  logistical  work  related  to 
projects.  The  fourth  routme  use 
proposes  to  allow  disclosure  to  the 
Internal  Revenue  Service  of  customary 
tax  information  related  to  payment  of 
experts.  The  fifth  routine  use  proposes 
to  allow  disclosure  to  the  U.S.  Agency 
for  International  Development,  both  its 
headquarters  and  field  missions,  and  to 
U.S.  EndMssies  in  cooperating  countries. 
The  sixth  routine  use  proposes 
disclosure  of  pertinent  biogra{diical  data 
of  experts  to  Ministries  of  Health  or 
other  aiHNropriate  entities  in  countries 
with  which  the  sctivities/programs  are 
being  carried  out  The  purpose  of 
providing  this  information  is  to  amirise 
coopersting  govemmento  of  the  ddlls/ 
expertise  of  thje  individuals  who  will  be 
working  with  them. 

This  system  notice  is  written  in  die 
present  rather  dian  the  future  tense,  to 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  it  becomes  effective. 

Dated:  Ai«ust  28,  IflOa 
lohnCWMt. 
Director,  Office  of  ManagemeaL 

systimnask: 

Records  of  Health  Experts  Mamtained 
by  the  Office  dl  totemational  Healdi 
(OIH).  HHS/OASH/OIH. 

SECUMTV  ClASSmCATlOM: 

None. 


SVSIHM  lOCATION: 

Office  of  Intemattonal  Healdi.  Office  of 
toe  Assistant  Secretary  for  Health/ 
HHS,  5600  Fishers  Lane,  room  18-87, 
Rockville,  Maryland  20657. 

Devres,  toc^  7201  Wisconsto  Avenue, 
suite  SOa  Bediesda.  Maryland  20814. 

Logical  Technical  Services,  Inc.,  7222 
47th  Street  suite  100,  Chevy  Chase, 
Maryland  20815. 

CATEOOflKS  OS  NNNVnUAtS  COVEMD  BY  TM 


Experta  who  have  responded  to 
inquiry(s)  of  interest  to  provide  short- 
term  teclmical  assistance  in  health 
disdplmes  identified  by  the  Office  of 
International  HealtL 


CATIOORNn  OP  tCOWOS  HI  THC  SVSTCM: 

Name,  address,  work  and  home 
telephone  numbers,  technical  expertise, 
language  capability,  totemational 
experience,  schools  and  degrees 
received,  professional  affiliations, 
principal  publications,  references, 
curricula  vitae.  travel  records,  payment 
recprds  for  constiltants,  Social  Security 
number,  and  passport  number,  mcluding 
date  and  place  issued. 

AUTHOmrV  FOR  NAINTINANCC  OF  THE 


42  U.S.C.  2421,  regarding  International 
Cooperation,  and  the  Foreign  Assistance 
Act 


PURFOSE(S): 

The  purpose  of  this  system  is: 
(1)  To  locate  experts  with  a  particular 
area  of  expertise  to  respond  to  requests 
for  technical  assistance  bom  AID/ 
Washington  or  from  an  USAID  overseas 
Mission;  (2)  to  participate  to  cooperative 
bilateral  health  programs  of  the  Public 
Health  Service;  (3)  to  communicate 
areas  of  expertise  to  the  cooperating 
country  to  facilitate  travel 
arrangements;  (4)  to  monitor  payments; 
and,  (5)  to  coordinate  the  location  of 
experts  with  various  components  of  the 
Department 

ROUTWIUSCS OF RSCOROS  MAMTAINCO  m 
TW  tVtTm,  SMUJOeM  CATMORKS  OF 
UStRS  AND  THE  FURFOSCS  OF  SUCH  use 

1.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof  or  (b)  any  HHS 
employee  to  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  to  his  or  her 
to(fividual  capacity  where  the 
Department  of  )u8tice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  Uiereof 
where  HHS  determtoes  that  the 


litigation  is  likely  to  affect  HHS  or  any 
of  ito  components,  is  a  party  to  litigation 
or  has  an  toterest  to  such  litigation,  and 
HHS  determtoes  that  the  use  of  such 
records  by  the  Department  of  Justice,  die 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  to  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  to  each  case,  HHS 
determtoes  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  todividual  to  response  to  a  verified 
mquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
todividual 

3.  OIH  contracte  writh  a  contractor, 
Devres,  toe,  and  a  subcontractor. 
Logical  Technical  Services,  toe,  to 
obtam  the  services  of  experts.  Relevant 
records  will  be  disclosed  to  the 
contractor/subcontractor  or  may  be 
developed  by  the  contractor/ 
subcontractor  for  use  to  such  requests. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

4.  Information  to  this  system  of 
records  is  used  by  the  contractor/ 
subcontractor  to  prepare  W-2  and  1099 
Forms  to  submit  to  the  totemal  Revenue 
Service  and  applicable  State  and  local 
governments  those  items  to  be  tocluded 
as  tocome  to  an  todividual 

5.  Disclosure  may  be  made  to  AID/ 
Washington  and  to  USAID  overseas 
Missions,  and/or  the  American 
Embassy,  to  response  to  a  request  under 
the  ANE-OIH  agreement  for  technical 
assistance. 

6.  Information  may  be  disclosed  to 
foreign  governments,  to  the  form  of 
official  cable  transmissions,  to  inform 
the  foreign  government  of  a  proposed 
candidate  for  an  assignment  and  to 
obtato  necessary  foreign  government 
clearance. 

FOUCIBS  ANO  FRACnCSS  FOR  STORfNO, 
Rl  I  IMS  VINO,  ACCaSSRM,  RBTANMNQ,  AND 
MSFOSNM  OF  RSCOROe  M  THE  SVS1UL 

storaoe: 

Records  may  be  stored  to  file  folders, 
on  todex  cards,  computer  tapes  and 
disks,  microfiche,  microfilm. 

RE  I  RII  VABRiTY. 

Information  will  be  retrieved  by  name, 
technical  expertise,  language  capability, 
and/or  totemational  expertise.  , 

SAFEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as  follows: 

1.  Audiorized  Users:  OIH.  HCFA. 
Devres  and  LTS  employees  tovolved 


widi  the  AID-OIH  toteragency 
agreement  and  die  0IH-4iCFA 
subagreement  concerning  health  care 
financing  issues  are  authorized  users  ss 
designated  by  the  System  Manager. 

2.  Physical  Safeguards:  Records  are 
stored  to  locked  rooms,  locked  file 
cabtoets,  and/or  secured  computer 
facilities. 

3.  Procedural  Safeguards:  Contractors 
who  matotato  records  to  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  System  Manager  and  permitted  by 
the  Privacy  Act  Privacy  Act 
requiremento  are  specifically  tocluded  to 
the  Devres  contract  HHS  project 
directors,  contract  officers,  and  project 
officers  oversee  compliance  with  these 
requirementa. 

4.  Implementation  Guidelmes:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  die  General 
Administration  Manual  and  Part  6, 
"ADP  System  Security"  to  die  HHS 
Information  Resource  Management 
Manual 


RETENTION  AND  I 

Records  will  be  retatoed  until  the 
termmation  of  the  toteragency 
agreements  and  will  be  disposed  of  to 
accordance  with  the  OASH  disposal 

standard. 

SYSTEM  MANAOER(S)  ANO  AOORCSS(ES): 

Deputy  Director,  Office  of 
totemational  Health,  5600  Fishers  Lane, 
Room  18-87,  Rockville,  Maryland  20857. 

To  determtoe  whether  a  record  exists, 
write  to  die  OIH  System  Manager  at  the 
address  above.  Provide  notarized 
signature  as  proof  of  identity.  The 
request  should  toclude  as  much  of  the 
following  informc^tion  as  possible:  (a) 
Full  name;  (b)  identification  of 
assignment  and  (c)  approximate  date(s) 
of  participation. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
todividuals  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 


Contact  the  System  Manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  and 
state  the  corrective  action  sought  and 
the  reason(s)  for  requesting  the 
correction,  along  with  supporting 
justification  to  ^ow  how  toe  record  is 
inaccurate,  tocomplete,  untimely,  or 
irrelevant 


/  VoL  SS.  Na  174  /  Friday.  September  7.  IMP  /  Haticm 


I  Vol  a.  No.  174  /  Fkiday.  September  7.  1990  /  Holkm 


InfonnslioB  gctnered  mm  BMfiviUBSl 
e}q>ert8  and  froB  asfligumciit  or  travel 

dOCUBWInS. 


even 

■None. 
[FR  Dm.  se-aiW  niad  »-e-M:  «:46  ui] 


DEPARTMENr  OF  HOUSINQ  AND 
URBAN  OEVELOPMENT 


Office  of  Ihe 


Secfetvyfor 


SullaMe  ae  Facaues  To  AmM  ttie 


[Docket  No.  N-M-lf  17i  FII-2e06-»-Ml 

AOENCR  OCBoe  of  tlie  AsaisUmt 
SecretMy  iar  Co— tnty  Planning  end 
Development.  HUD. 

ACTXHC  Notice. 

auMMAllT.  TUb  notice  identiiies 
unutilized  and  unden^ilized  Federal 
property  deteimined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFEcnvi  OJCTC:  September  7, 1990. 

Jiponril  For  faitiier  information, 
contact  laioaae  Focsbetg.  Department  of 
Housing  and  Urban  Development,  room 
7228. 451  Seventh  ^eet  SW.. 
Washi^ton.  DC  20410;  tdqdume  (202) 
700-430a(  TDD  noBber  for  the  hearing- 
and  speech^niMired  (202)  706-2566. 
(These  tetqihone  mu^ben  are  not  toU- 
free.) 

accordance  with  die  December  12, 1968 
court  order  in  National  Coalition  for  die 
Homeless  y.  Veterans  Administration, 
No.  88-250»-OG  (DJXC).  HUD 
publishes  a  Notice  on  a  weddy  basis, 
identifying  y»M^Hlig«H  and  underutilized 
Federal  buildings  and  real  property 
determined  fay  HUD  to  be  suitable  for 
uae  for  iedliliee  to  assist  the  homdesa. 
Today's  Notice  is  fu'  dw  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 
Datad:Ai«iMt2ai98a 

Deputy  AsaiBtant,Saenftary  far  Eaxwmac 
Develf^Hnmd. 

[FR  Doc.  n-aoMS  FUsd  a-e-oo:  ftts  ui} 


Privacy  Act  of  1974-4le«Won  of 
Notice  of  SyatMB  of  Reeorda 

Pursuant  to  the  provisions  of  tbe 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a).  notice  is  hereby  given  that 
the  Depaitraent  vH  the  Interior  proposes 
to  revise  five  notices  desaibing  records 
maintained  by  the  U.S.  Geological 
Survey.  Except  as  noted  below,  all 
changes  being  pnblidied  are  editorial  in 
nature,  darify  md  update  existing 
statements.  uoA  reflect  organization, 
address,  and  other  raiscellaneons 
administrative  revisions  vduch  have 
occurred  since  the  previous  publication 
of  the  material  in  the  PedenI  Re^ster. 
The  five  notices  being  revised,  vrfiich 
are  pubKshed  in  dieir  entirety  betow. 
are: 

1.  USGS-3;  Accounts  Receivable — 
Interior.  USGS-6  (fonuerly  published  on 
July  5, 1965;  SO  FR  27BB3,  as  amended  on 
December  21. 196B;  53  FR  51325). 

2.  USGS-4:  Employee  Assistance 
Program  Records — Interior,  USG&-4 
(formerely  Employee  Counseling 
Services  Program  Records — EGS-4. 
published  on  December  13. 1964;  49  FR 
48617). 

8.  USGS-5;  Contract  Files-Interior, 
USGS-5  (fonuerly  published  on  March 
13, 1966: 51  FR  8710). 

4.  USGS-8;  National  Researdi  Coondl 
Grants  lYogram — Interior,  USGS-0 
(formerly  pubHrited  on  February  16, 
1988: 53  FR  4466). 

5.  USGS-15;  Eardi  Science 
Information  Customer  Records — 
Interior.  USGS-15  (formerly  published 
on  October  2. 1986;  51  FR  35300). 

In  one  notice  (USGS-3),  die  existing 
routine  disclosure  statement  is  revised 
to  indude  release  to  another  Federal 
agency  for  die  purpose  of  collecting  a 
debt  owed  the  Federal  Government  fai 
diree  notices  (USGS-5,  USGS-0.  and 
USGS-15)  the  categories  of  records 
statements  are  respectively  amended  to 
include  individaal  em|do]ree  resumes 
and  salary  data,  the  social  security 
number,  date  of  birth,  and  marital  status 
of  individuals  and  the  "Application  for 
Federal  Employment"  (SF 171)  for  each 
individual  and  an  individuaPs  credit 
card  number  and  expiration  date  (as 
provided).  Also  in  USGS-15  and  in 
USGS-4  the  retention  and  disposal 
statements  are  amended  to  r^lect  the 
correct  Bureau  Disposition  Schedule. 
Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
^  information  in  the  systems  of  records, 
die  notices  shall  be  efiactive  on 
Septeodier  7.  I960.  AtUtioaal 


information  regarding  this  actioa  aiay  be 
obteined  froas  the  Mracy  Act  Officer. 
U.S.  Geolaslcal  Swvcy.  U.S.  Depertxneat 
of  die  hitetior.  lyfaii  Stop  aOB.  uaoi 
Sunrise  Valley  Dkive,  Reslan.  Virginia 
22092.  telepkaoe70»-648'7a00. 

Dated:  Angnst  28,  IMOl 


Acting  Director,  Office  of  Meatagemeat 
Improvement 


INTERiOn/USQ8-8 


Accoimts  Receivabte — Interior, 
USGS-3. 

avsTEM  location: 

U.S.  Geological  Sarvey.  270  National 
Center.  Reston.  Virginia  22002 

CATlQOaiEa  Of  a«NVKNMLS  COVERB>  BV IMB 


Debtors  owing  auney  to  the 
Geological  Survey,  including  employees, 
former  employees,  business  firms, 
institutions  and  private  individuals. 
(Ctely  records  reflecting  personal 
information  are  subject  to  the  Privacy 
Act  The  system  also  contains  records 
concerning  corporations  and  other 
business  entities.  These  records  are  not 
subject  to  the  Priva<7  Act) 

CATEOOatCS  OP  REConos  m  thc  evSTEKt 

Contains  name,  address,  social 
security  number  (SSN),  ID  number, 
amount  owed,  invoice  or  bill  number, 
reason  for  the  debt,  and  any  other 
information  on  debts  owed  to  the 
Bureau. 


AimtoaiTV 


OTTHB 


5  U.S.C  5701-09:  FPMR 101-7; 
Treasury  Fiscal  Requirements  Manual: 
Pub.  L  97-385. 


aouraKMcaop 


CA' 


opaucHtisca: 
The  primary  use  of  the  records  is  to 
bill  persons  and  finna  owing  money  to 
the  Geological  Sarvey.  Dtsclosuret 
outside  die  Department  of  the  Interior 
may  be  made  to:  (1)  Hie  Office  of 
PerscMomd  Manageaient  for  reporting 
purposes;  (2)  die  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  wfaoi  (a)  die 
United  States,  the  Department  of  die 
Interiar.  a  ocmpooent  of  the  Department 
or,  vdien  represented  by  the 
Government  an  empbyee  of  the 
DepartiBent  Is  a  party  to  litigati<m  or 
anticipated  litigation  or  has  an  interest 
in  sudi  litigation,  and  (b)  the 
Department  of  tl»  latnior  determines 
that  the  disclosure  is  relevant  or 


J  to  the  HQgatioaaad  is 

apatiUe  tsitt  tihajpiapoae  for  wlikli 
the  laooidB  Mice  aaiviled:  (S)  disokiae 
peitinesit  Infieasetinn  to  aa  ^propriate 
Federal  State,  local  or  foreign  ageacy 
responsible  for  investigating, 
proseiaaM,  srfiiiiiiag  eriayleiaenting 
a  statute,  r^ulation.  rule,  or  order, 
where  the  disdeali^  agency  beooaaeB 
aware  af  aa  indicalion  of  a  violatiaa  or 
poleKttd  vfarfation  of  dvfl  or  criminel 
law  or  tegidiMiaB:  (4  a  coDgresaieBal 
office  froat  the  record  of  aa  individaal  in 
response  to  an  Inqiiiiy  the  indi^daal 
has  made  to  the  congressional  office;  (5) 
a  Federri  ageacy  wUdi  has  requested 
infoimatioB  vrfevast  or  necessary  to  its 
hiring  or  retetition  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract  grant  or  other  benefit; 
(6)  Federal,  State,  or  local  agencies 
where  necessary  to  obtein  information 
relevant  to  the  hiring  or  retention  of  aa 
employee,  or  the  ipffm*"^^  of  a  security 
clearance,  license,  contract  ^axA,  or 
other  benefit;  (7)  disclose  debtor 
information  to  the  IRS,  or  anoUwr 
Federal  ageacy  or  its  oontractcv  solely 
to  aggregate  iafonaation  for  the  IRS.  to 
collect  debts  owed  to  the  Federal 
Government  dirough  the  offset  of  tax 
refunds;  (8)  a  Fedenl  agency  far  die 
piupeee  of  caUecting  a  debt  owed  to  the 
Federal  Government  through 
administrative  or  salary  offset;  and  (IQ 
other  Fedend  agencies  conducting 
computer  ■etrhing  programs  to  hdp 
eliminate  fcaad  and  abuse  and  to  detect 
unaudiorized  overpayments  made  to 
individnala.  , 


Disclosures  pursuant  to  5  U.S.C. 
55^i(bJ(12).  ftnuant  to  5  U.S.C. 
552a(b)tl^  disdosaies  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  F^  Credit  Reporting  Act  (15 
U.S.C  1681a(f)  or  the  Federal  Claims 
CoUection  Act  of  1966  (31  U.S£. 
3701(a)(3)). 


aiTMiavsiaM: 


aroaAOi: 
Manual  form  in  file  folders. 


By  SSN  and  individual  name. 


Handling  by  authorized  personnel 
only. 


oisieHMaMaai 

Chief,  Office  of  Financial 
Maingenent  U.8.  Geon^cal  Sen^ey, 
Z70  Nationd  Center,  Reston.  Vfaghna 
22092. 


Inquiries  should  be  addressed  to  die 
System  Manager.  See  43  CFR  2.6a 


ReqaesIa  lor  access  ahoald  be 
addressed  to  the  System  Maaager  and 
amst  meet  the  reqoiienients  of  43  CFR 
2.tS. 

coNTiSTwia  anoaa  aaacaauMB: 

Petitions  lor  amendaient  shoidd  be 
addressed  to  die  System  Manager  and 
must  meet  nie  requhements  of  43  CFR 
2.71. 


Subject  individual  contracting  officer, 
accountiag  facocds. 

INTERIORAISQS-4 


Employee  Assistance  Program 
Records— Interior;  USGS-4. 


This  system  of  records  is  bcated  widi 
the  contractor  providing  counseling 
sendees. 

CATEOOiBEa  or  noNviNiALa  covBiEO  av  TW 


UJ&.  Geological  Survey  employees  and 
their  families  who  seek,  are  referred, 
and/or  receive  assistance  dirough  the 
Empiojee  Assistanoe  Program  (EAP). 


CA- 


aiTMeavsTBi: 


Records  ia  this  system  include 
documentation  of  vinU  to  employee 
counselors  (Federal  State,  loal 
government  or  private),  die  problem 
assessment  the  recommended  plan  of 
action  to  correct  die  major  issue,  referral 
to  community  or  private  resource  for 
assistance  widi  personal  problems, 
referral  to  community  or  private 
resource  for  rebabilitation  or  treatment 
results  of  referral  and  odier  notes  or 
records  of  disrussions  held  with  the 
employee  made  by  the  EAP  counselor. 
AdditioaaUy.  records  in  this  system  may 
include  dociUBeBtetion  of  treatment  by  a 
therapist  or  at  a  Federal  State,  local 
goiveniaieat  or  private  institution. 


Retained  until  payment  received  and 
account  audited,  the  disposed  of  in 
nrrnfriaaffi  irith  tht  ftwrrrr  "—-—*- 
Disposition  Sohednle  8CS/Item  TOS-Ola. 


42  U.S.C  290dd-l:  42.  U.S.C  290ee-l. 


Counseler  to  deeamant  tha  aatiae  af  an 
individatf a  proUea  and  pragrai 
to  correct  the  probteai.  The  primaiy  < 
of  these  records  are:  (1)  For  the  EAP 
counselor  to  docament  the  nature  of  aa 
individual's  proUem  and  propess  aiade 
to  correct  the  probleai.  aad.  (2)  record 
an  individual'a  partif  ipatinn  in  and  the 
resulto  ef  caaoBuinity  or  private  referrals 
for  solution  of  proUean.  rdiabditetion. 
or  treatmeid  programs. 

Tliese  records  and  iafannatian  may 
be  used  to  dtsdoae  iiiinfaMition  to 
qu^ified  penoBid  for  the  purpose  of 
conducting  scientific  reeearch, 
management  audite,  financial  audite,  or 
program  evaluation,  but  such  personnel 
may  not  identtfy.  dkecHy  cr  indirectly, 
any  individaai  patient  ia  any  report  or 
otherwise  disdooe  patient  identities  ia 
any  manner  (when  sudi  records  ne 
provided  to  qualified  tesearcfaecs 
employed  by  the  Department  of  the 
Interior  all  patient  identifying 
information  wfll  be  remcved). 

Note:  Disclosure  of  information  peitainiag 
to  an  individual  wilh  a  history  of  alcohol  or 
drug  abuse  mttst  be  limited  in  compliance 
with  the  restrictionB  of  Ihe  confidentiality  «f 
Alcohol  and  Dmg  Aboae  Patient  Records 
Regulattons.  42  CFR  part  2.  Disclosure  of 
records  pertaining  to  the  physical  and  mental 
fitness  df  employees  are,  as  a  matter  of 
Departmeiit  povicy,  affovded  uie  same  qeyee 
of  confideBtiaiity. 


DtSKMOIOOF 


MITHItVSTIM: 


SToaAac 

Ibese  records  are  maintainwl  in  ffie 
folden. 

arnoEVAaajTv: 

These  records  are  retrieved  by  tlie 
name  of  the  todividaal  on  whom  they 

are  maintained. 

SAFEOUAROS: 

These  records  are  maintained  in 
locked  file  cabineto  widi  access  strictly 
limited  to  those  pnaons  employed  by 
the  contractor(8)  who  are  directly 
involved  in  the  alcohol  and  drag  aboae 
prevention  function  of  Geoio^cal 
Survey's  Eotployee  Assistanoe  Pro-am 
as  that  term  is  defined  in  42  CFR  part  2. 


Retained  and  disposed  of  aocordiBg  to 
Bareaa  Records  Oiapoaitian  Schednie. 
RCS/item  405-04  a  and  b. 


36906 
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CATMomca  or  annnoiMLS  covoKO  av  THK 


Qiief.  Branch  of  Employee/Labor 
Management  RelationB,  Office  of 
Personnel,  U.S.  Geological  Survey,  215 
National  Center,  Reston.  Virginia  22002; 

Atlanta  Personnel  Officer,  U.S. 
Geological  Survey,  75  Spring  Street  SW. 
Atlanta.  Georgia  30303; 

Rolla  Personnel  Officer,  U.S. 
Geological  Survey,  1400  Independence 
Road.  Rolla.  Missouri  65401; 

Chiet  Employee  Relations  Section, 
Central  Region  Personnel  Branch,  U.S. 
Geological  Survey.  Denver  Federal 
Center.  Denver.  Colorado  80225; 

Western  Region  EAP  Administrator, 
Employee  Relations  and  Development 
Section.  Western  Region  Personnel 
Branch.  345  Middlefield  Road,  Menlo 
Paric  California  94025. 


NOnFKATNMI 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
appropriate  System  Manager. 
Individuals  must  furnish  their  name  and 
date  of  birth  for  their  records  to  be 
located  and  identified. 


Same  as  notification  above.  Any 
individual  must  also  follow  the 
Department  Privacy  Act  Regulations 
regarding  verification  of  identity  and 
access  to  records  (see  43  CFR  2.62). 


A  petition  for  amendment  shall  be 
addressed  to  the  appropriate  System 
Manager.  An  individual  must  follow  the 
Department's  Privacy  Act  Regulations 
regarding  verification  and  identity  and 
amendment  of  records  (see  43  CFR  2.71). 


ECATEQCncS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  a 
supervisor,  the  Employer  Assistance 
Program  staff  who  records  the 
counseling  session,  and  therapists  or 
institutions  used  as  referrals  or 
providing  treatment 

INTERIOR/USGS-S 


Contract  File»— Interior,  USGS-5. 

svsmi  location: 

The  primary  location  of  this  system  of 
records  is  in  the  Office  of  Procurement 
and  Contracts.  U.S.  Geological  Survey, 
205  National  Center,  Reston,  VA  22092. 
These  records  are  also  maintained  in 
several  Survey  administrative  field 
offices.  A  listing  of  these  locations  may 
be  obtained  from  the  System  Manager. 


Individuals  who  have  contracts  or 
subcontracts  with  the  Geological  Survey 
and  certain  contractor  employees.  The 
system  also  contains  records  concerning 
individuals  in  their  entrepreneurial 
capacity,  corporations  and  other 
business  entities.  These  records  are  not 
subject  to  the  Privacy  Act 

CA-nOOMCS  OF  RCCOnOS  M  THK  avSTEM: 

Records  of  contract  information,  from 
inception  of  requirement,  through 
contract  award,  contract  administration 
and  completion  of  the  contract.  Copies 
of  contractor  technical  and  cost 
proposals,  including  individual 
employee  r^sum^s  and  salary  data, 
documentation  pertaining  to  the  award, 
contract  administration,  miscellaneous 
correspondence,  and  information  on 
debts  owed  by  a  contractor  as  a  result 
of  overpayment,  default,  disallowed 
costs  or  other  contractual  obligation. 

AlfTNOIirTY  FOR  MAINTENANCC  OF  THE 


where  necessary  to  obtain  information 
relevant  to  the  hiring  or  retention  of  an 
employee;  or  the  issuance  of  a  security 
clearance,  license,  contract  grant  or 
other  benefit 


40U.S.C.481. 

HOVTMi  uses  OF  RICOMW  MAINTAINCD  IN 
TMl  tVtTCM,  WCUIONW  CATCOOMtS  OF 
Uacna  AND  THE  FURFOSES  OF  SUCH  uses: 

The  primary  use  of  the  records  is  in 
awardhig  and  administering  contracts 
through  their  completion.  Disclosure 
outside  the  Department  of  the  Interior 
may  be  made  to:  (1)  The  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department  or.  when  represented 
by  the  Government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  Utigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  disclose 
pertinent  information  to  an  appropriate 
Federal,  State,  local,  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  regulation,  rule,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (3)  a  congressional 
office  from  the  record  of  an  individual  in 
response  to  an  inquiry  the  individual 
has  made  to  the  congressional  office;  (4) 
a  Federal  agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract  grant  or  other  benefit; 
(5)  Federal.  State  or  local  agencies 


TO 


Punuant  to  5  U.S.C  552a(b)(12). 
disclosures  may  be  made  to  a  consumer 
reporting  agency  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701  (a)(3)). 

FOUCIES  AND  FRACTKS*  FOR  tTORMO, 


OF  RKOROR  M  THE  CVSTEM: 


Maintained  in  manual  form  in  file 
folders. 

RETmEVABtUTV: 

By  name  of  individual  contractor  and 
by  contract  nimiber. 

SAPEQUAROC: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  for 
manual  records. 

RETENTION  AND  OMFOEAU 

Retained  and  disposed  of  according  to 
Bureau  Records  Disposition  Schedule. 
RCS/Item  802-01. 


tvsTm  manaoerCs)  and  i 

Chief,  Procurement  Policy  Branch. 
Office  of  Procurement  and  Contracts. 
U.S.  Geological  Survey,  205  National 
Center,  Reston.  Virginia  22092. 

notification  frocedure: 

A  written  and  signed  request  stating 
that  the  requester  seeks  information 
concerning  records  pertaining  to  him/ 
her  must  be  addressed  to  the  System 
Manager.  See  43  CFR  2.60. 

RECORD  access  FROCEDURES: 

Requests  for  access  shall  be 
addressed  to  the  System  Manager, 
signed  by  the  requester  and  meet  the 
content  requirement  of  43  CFR  2.63. 

CONTESTINQ  RECORD  FROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
meet  the  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEOORIES: 

Information  comes  bom  the  individual 
contractor. 

INTERI0RAI8QS-9 

svstemname: 

National  Research  Council  Grants 
Program— Interior.  USGS-0. 


Office  af  tbi  Chief  Geologist  Geologic 
Dii^aion.  U.S.  Ceoki^cal  Survey, 
National  Ceatsr.  Mail  Stop  812.  Reston. 
Vii^^nia  2200tl 


ItoUA 

Goolo^cal  Suncy  who  ara  oonsidend 
f or  9«Ms  nada  Ihreiq^  the  Natkaial 
Research  GoaaciL 


Contains  name,  address,  social 
security  number,  date  of  birth,  and 
marital  status  of  Individuals  considered 
for  a  grant  Records  indaded  are:  Hie 
SF 171  (AppBoattoB  for  Federal 
EmpiuyaenO  for  each  in^viduai; 
lesearch  propenl;  intemri  nraraflranda; 
coixespandeBce  between  the  Natwnal 
Research  Coandl  and  die  appBcant; 
travel  nqanls.  if  apprapiiate;  and 
documeatatiMi  for  ranewal  of 
assignment  if  applicaUe. 

AUTMORITV  FOR  MASnENANCE  OF  THE 


43  U.S.a  31  et  seq..  S  USJC  3101 


f  ■>  eavfoyse,  or  issoenoe  of 
a  security  dsaraioe.  bonse.  oiwtraet 
graat  or  oAsr  bsMfit;  m  Psderal.  Slait 
or  local  ageMiss  iHmr  naosssacf  to 
obtain  fatfanBatkm  rcfovut  to  Hm  hiring 
orietantion  of  aa  ao^lGfee  or  te 
iasaance  of  a  aeoority  clearance,  license, 
contract  gnaft  or  otfwr  benefit 


lOFSUCHI 

The  priaaaiy  aae  of  the  records  is  to 
evaluate  individuals  being  coaaideied 
for  grants  wstl IT  through  ^  National 
Re tearrh  C*?*?"^'  DisclowiffT  ^'♦"'^ 
the  Department  of  the  Interior  may  be 
made  to:  (1)  Hie  Nadonal  Research 
Coundlior  evaluation  purposes;  (2)  the 
U.S.  Department  of  Jtistice  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
conqxment  of  the  Department  or.  when 
represented  by  the  Ciiavemment  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  fbo  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  ior 
whidi  the  records  were  oorapiled;  (3) 
disclose  pertinent  infongaaticm  to  an 
appropriate  FederaL  State,  local  or 
foreign  agency  responsible  for 
investigating,  prosecating,  enforcing,  or 
implementing  a  statute,  regulation,  nde, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  incfication  of  a 
violation  or  potential  violation  of  dvH  or 
criminal  law  or  regulation:  (4)  a 
congreMional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
'  the  individual  has  made  to  the 
con^essitnial  office;  (5)  a  Federal 
agoicy  wUdi  has  reipiested  information 
relevant  or  necessary  to  its  hiring  or 


Manual  system  maintained  in  files 
showii^  data  on  Research  Associates 
assigned  to  the  Getdo^cal  Survey  under 
this  program. 


Indexed  by  name. 

SAFSQUARDS: 

Maintained  with  safeguards 
the  requirements  of  43  CFR  2.5L 


Indit 
Sdenoai 

whose  I- , 

the  Earth  Sdence  Information  Office  or 
its  sponsored  field  centers.  The  system 
also  contains  records  concerning 
individu^  in  their  entrepreneurial 
capacity,  corporations,  and  other 
business  entities  whose  records  ere  «# 
subject  to  4w  Mvacy  Act 


number  and  expiratign  date  (as 
provided),  customer's  inquiry,  response 
to  inquiry,  orders  for  products, 
appropriate  accounuug  entries,  ana 
i^ormation  on  deposits  with  end  debts 
owed  the  Bureau  as  a  result  of  customer 
ordera. 


meetlAg       Ainiiewwv  WR 


Records  are  disposed  of  periodicaUy 
as  prescribed  under  Bureau  Records 
Disposition  Schedule  RCS/Item  802-06b 
andB02-Q7. 


-  Execntive  Order  8206;  OMBOrodar 
A-16;  31  U.S.C  3512. 


Manpower  Officer  for  Sdentific 
Peraonnel  Geolo^c  Division,  U.S. 
Geological  Snrvey.  National  Center. 
Mail  Stop  912.  Reston.  Viiynia  22092. 


OP -1MB  ACT 

Under  the  specific  exemption 
authority  of  5  U.S.C  552a(k)(5),  the 
Department  of  the  Interior  has  adopted 
a  regulation  (43  CFR  279(c)(2))  whidi 
exempts  this  system  from  the  provisions 
of  5  U.S.C  552a(c)(3).  (d),  (e)(1). 
(e)(4)(G).  (H)  and  (Q,  and  (f)  to  die 
extent  that  die  system  consists  of 
investigatoiy  material  compiled  solely 
for  die  purpose  of  determining 
suitability,  elis^Oity  or  qualifications 
for  federal  civilian  employment  The 
reasons  for  adoption  of  this  regulation 
are  set  out  at  40  PR  S7217  (Angnst  26. 
1975). 

INTER)0R/tlS6S-15 

SYSTEM  hank: 

Earth  Science  Information  Customer 
Records— Interior,  USGS-15. 

STSTEH  LOCATION: 

(1)  Earth  Science  Information  Office 
(ESIO).  National  Mapping  Division,  U.S. 
Geological  Survey,  509  National  Center. 
Reston,  Virginia  22092.  (2)  Earth  Sdence 
Information  Centen  (for  qiedfic 
locations  contact  the  System  Manager). 


The  primary  use  of  the  records  is  for 
reference  by  Geological  Survey  (GS)  and 
CS  contract  employees  in  processing 
customer  inquires,  orders,  and 
complaints.  Disclosure  outddo  die 
Department  of  &e  Interior  may  be  made 
to:  (1)  The  US.  Department  of  Justice  or 
in  B  proceeding  before  a  court  or 
adjudicative  body  aiien  (a)  die  United 
States,  die  Departaent  of  the  Interior,  a 
component  of  the  Department  or.  when 
represented  by  the  Government  en 
employee  of  the  Department  is  a  party 
to  litigation  or  antidpated  litigation  or 
has  an  interest  in  such  litigatioa  and  (b) 
the  Department  of  die  Interior 
determines  ^at  die  disdosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (2) 
disdose  pertinent  information  to  an 
appropriate  Federal  State,  local  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disdosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  dvil  or 
criminal  law  or  regulation;  (3)  a 
congressional  office  form  die  record  of 
an  individual  in  response  to  an  inquiry 
the  individud  has  made  to  the 
congressional  office. 


DWCLOaURETO 
AQENOES: 

Disdosares  pursuant  to  5  US.C 
552a(b)[12)'  Pureuant  to  5  U.S.C 
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5S2a(bX12).  disdosiires  may  be  made  to 
a  ocfosaiaBt  reportiiig  agency  as  defined 
in  die  Fair  Credit  Reporting  Act  (15 
U.S.C  1681a(Q  or  die  Federal  Claims 
Collection  Act  of  1906  (31  U.S.C  3701 
(a)(3)). 


MYMESYSme 


Maintained  in  manual  fonn  in  file 
folders,  correspondence  may  be 
recorded  on  microfilm  and  key 
infonnation  recorded  on  magnetic  disk 
or  on  magnetic  tape  in  some  instances. 

HCTMIVABUTV: 

Stored  by  account  number,  indexed 
by  name  and  zip  code. 


Maintained  in  GS  or  GS  contract 
areas  occupied  by  GS  or  GS  contract 
personnel  during  woridng  hours  with  the 
building  locked  and/or  guarded  during 
off  hours. 


Retained  and  disposed  of  according  to 
Bureau  Records  Disposition  Schedule, 
RCS/Item  1500-07. 

tVSTm  MANAOBHt)  AND  AOONCSS: 

Chief.  Earth  Science  Information 
Office  (ESIO).  National  Mapping 
Divisioa  U.S.  Geological  Survey,  509 
National  Center,  Reston,  Virginia  22092. 


NOmCATMNI 

Inquiries  should  be  addressed  to  the 
System  Manager.  See  43  CFR  2.60. 


Same  as  above.  See  43  CFR  2.63. 


A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

Customers  on  whom  record(s]  are 
maintained  and  GS  or  GS  contract 
information  researchers. 
[FR  Do&  90-20888  Filed  9-6-00;  8:45  am] 

■LUNS  COK  4310-»1-ll 


BuTMU  of  Land  Manaflefnent 

[CA-060-153&-70-U6561 
Tamporary  Closura  Order  of  PuMc 


AOENCV:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Temporary  closxire  order  of 
public  lands. 


summary:  Notice  is  hereby  given  related 
to  the  closure  of  Bureau  of  I^d 
Management  (BLM)  administered  lands 
to  all  public  use  in  accordance  with 
regulations  contained  in  43  CFR  subpart 
8364.1.  This  action  affects  approximately 
10  miles  of  the  Smith-Etter  Road  from  its 
intersection  with  Wilder  Ridge  Road  to 
Telegraph  Ridge  Road  within  the  King 
Range  National  Conservation  Area.  This 
portion  of  the  road  will  be  temporarily 
closed  to  public  vse  to  protect  persons 
and  property  until  restoration  woric  is 
completed.  Employees,  agents  and 
permittees  of  the  BLM,  private 
landowners  or  residents  who  require 
access  along  die  Smith-Etter  Road  may 
be  exempt  from  this  closure  as 
determined  by  the  authorized  officer. 
The  area  will  be  temporarily  closed 
effective  with  the  date  of  publication 
and  continuing  through  September  20, 
1990. 

DATES:  This  closure  order  is  effective  by 
September  7, 1990. 
SUPPIEMENTARV  INFORMATION:  The 
purpose  of  temporarily  closing  a  portion 
of  the  Smith-Etter  Road  is  to  help 
prevent  accidents  from  occurring. 
Intensive  restoration  work  is  currently 
being  conducted  as  a  result  of  efforts  to 
contain  a  recent  wildfire  in  the  area. 
Several  hand  crews  and  a  variety  of 
heavy  equipment  with  operators  and 
support  vehicles  are  covering  the 
roadway,  and  safe  passage  by  the 
visiting  public  is  difficult.  The  area  is 
also  currently  open  to  deer  hunting,  and 
numerous  hunters  with  loaded  weapons 
have  been  observed  near  the  hand 
crews. 

Upon  the  completion  of  the 
restoration  work,  tentatively  scheduled 
for  September  20, 1990,  this  emergency 
closure  will  be  cancelled. 
ADDRESSES:  Maps  and  supporting 
documentation  of  the  area  temporarily 
closed  to  public  use  are  avaUable  for 
review  at  the  following  location:  Bureau 
of  Land  Management,  Areata  Resource 
Area,  1125 16th  Street  rm.  219,  Areata, 
CA  95521. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barron  Bail,  Acting  Area  Manager  at  the 
Areata  address  given  above:  telephone 
(707)  822-764& 
Edwin  G.  Katlas, 

Acting  District  Manager.  Ukiah. 

(PR  Doa  90-21079  Filed  9-6-40;  8:45  am] 

IMJJNa  COM  43ie-40-H 


[AA-740-49-1S10-02] 

National  Conimisalon  on  WHdflra 
Dlsastar»—CaH  f or  Nominationa 

AQENCY:  Bureau  of  Land  Management 
Interior. 


action:  Notice;  request  for  nominations. 

SUMMARY:  The  Secretary  of  die  Interyir 
solicits  nominations  of  persons  to  serve 
as  members  of  the  National  Commission 
on  Wildfire  Disasters  Authorized  by  the 
Wildfire  Disaster  Recovery  Act  of  1989. 
the  Commission  will  be  composed  of  25 
members,  13  appointed  by  the  Secretary 
of  Agriculture  and  12  by  the  Secretary  of 
the  Interior.  The  role  of  the  Commission, 
selection  criteria  and  how  to  make 
nominations  are  described  in  the 

SUPPLEMENTARY  INFORMATION  of  this 
notice. 

DATES:  Nominations  must  be  received  in 
writing  by  October  9, 1990. 
ADDRESSES:  Send  written  nominations 
to  Director,  Bureau  of  Land  Management 
(WO-740),  Division  of  Fire  and  Aviation 
Management  1849  C  Sti-eet  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  D.  Erb,  Division  of  Fire  and 
Aviation  Management  Bureau  of  Land 
Management  (202)  653-8800. 
SUPPLEMENTARY  INFORMATION: 

Committee  Purpose 

The  National  Commission  on  Wildfire ' 
Disasters  is  established  by  the  "Wildfire 
Disaster  Recovery  Act  of  1989"  (16 
U.S.C.  551  note.)  to  study  the  effects  of 
disastrous  wildfires  on  natural  resources 
and  on  the  financial  and  cultural  aspects 
of  the  affected  commimities  and  to  make 
recommendations  on  such  policies  as 
are  needed  to  assist  in  an  effective  and 
efficient  recovery  of  those  resources  and 
communities. 

The  Commission  must  make  a  final 
report  of  fundings  and  recommendations 
to  the  Secretaries  of  Agriculture  and  the 
Interior  no  later  than  December  1, 1991. 
As  required  by  the  Act  these  findings 
and  recommendations  shall  address  the 
effects  of  disastrous  fires  on: 

(1)  The  current  and  future  economy  of 
affected  communities: 

(2)  The  availability  of  sufficient  timber 
supplies  to  meet  future  industry  needs: 

(3)  Fish  and  wildlife  habitats; 

(4)  Recreation  in  the  affected  areas: 

(5)  Watershed  and  water  quality  protection 
plans  in  effect  within  National  Forest  System 
lands; 

(6)  Ecosystems  in  the  areas; 

(7)  Management  plans  of  the  affected 
National  Forest  System  lands; 

(8)  National  Barics; 

(9)  Bureau  of  Land  Management  Public 
lands: 

(10)  Wildemesr,  and 

(11)  Biodiversity  of  the  affected  areas. 

Committee  Membership 

The  Commission  is  to  be  composed  of 
25  people,  13  members  to  be  appointed 
by  the  Secretary  of  Agriculture  and  12  to 


be  appointed  by  the  Secretary  of  the 
Interior.  The  Act  requires  die  Secretary 
of  the  Interior  to  appoint  at  least  one 
member  bam  eadi  of  the  following 
categories: 

State  or  local  officials. 

Employees  of  the  Department  of  the  Interior, 

Scientists  from  the  academic  community, 

WUdlife  biotogists. 

Members  of  enviromnental  organizations. 

Members  of  private  noiqtrofit  National  Paric 

organizations,  i 
Conservationists,' 
Community  leaders,  and 
Fire  ecologists. 

In  making  appointments,  the 
Secretaries  vdll  seek  to  achieve 
diversity  in  membership,  representative 
of  the  country's  population  as  a  whole. 
No  more  than  three  members  will  be 
named  to  the  Commission  from  any  one 
State.  At  least  five  members  will  be 
appointed  from  the  following  States, 
which  have  experienced  disastrous  fires 
since  1986:  California,  Oregon,  Idaho, 
Wyoming,  Montana,  Colorado,  Florida, 
North  Carolina,  and  Arizona. 

All  nominees  should  have 
demonstrated  ability  to  analyze  and 
interpret  data  and  information,  evaluate 
programs,  identify  problems,  and 
formulate  and  recommend  corrective 
actions. 

The  Commisiion  will  meet  at  least 
twice  in  the  next  year.  Additional 
meetings  may  be  called  by  the 
Commission  Chairperson,  to  be  elected 
by  the  Commission  members. 

The  "Wildfire  Disaster  Recovery  Act 
of  1989"  specifies  that  the  work  of  this 
commission  is  to  be  funded  through 
contributions.  Commission  members 
will  serve  without  compensation; 
however,  they  may  be  reimbursed  for 
travel  expenses  from  contributions 
received,  ff  sufficient  funds  are  not 
raised,  the  Commission  will  not  meet 

How  to  submit  Nominations 

Nominations  must  be  received  by 
October  9, 1990.  The  Secretary  has 
designated  the  Bureau  of  Land 
Management  as  the  USDI  agency  to 
receive  and  transmit  the  nominations  to 
die  Secretary.  Persons  wishing  to  make 
nominations  should  include  names, 
addresses,  occupations,  current 
employer  or  organizational  afiliation. 
and  a  brief  summary  of  the  nominee's 
suitability  to  serve  on  the  Commission. 
Send  nominations  to  Roger  D.  Erb  at  the 
address  listed  earlier  in  this  notice. 
Dated:  Dated:  August  23, 1990. 
Manuel  Lujan.  |r.. 
Secretary  of  the  Interior. 
[FR  Doc.  90-2a9«2  FUed  9-6-90;  6:45  am] 
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[NM-060-00-4211-M1 

Intam  To  Prapara  an  Amandmant  to 
tlia  Wast  Roawal  Managamant 
FranMworfc  Plan  Amandmanl;  r 


aocncy:  Bureau  of  Land  Management 
(BLKf),  Interior. 

action:  Notice  of  intent  to  prepare  an 
amendment  to  the  West  Roswell 
Management  Framework  Plan 
Amendment  (MFPA).  The  plan 
amendment  will  be  called  the  "Rio 
Bonito  Amendment  to  the  West  Roswell 
MFPA". 


r.  The  BLM  announces  that  it 

will  prepare  an  amendment  to  the  West 
Roswell  MFPA  to  address^die  possible 
acquisition  of  approximately  five 
thousand  (5,000)  acres  of  land  in  Lincoln 
County,  State  of  New  Mexico.  The 
amendment  will  also  address  possible 
interim  management  ff  these  lands  are 
acquired  by  the  BLM. 

ADDRESSES:  Those  people  wanting  to  be 
involved  in  the  planning  process,  or  be 
notified  of  any  public  participation 
opportunities  and  receive  copies  of  the 
amendment  to  die  West  Roswell  MFPA 
should  write  to:  Area  Manager,  Roswell 
Resource  Area,  BLM.  P.O.  Drawer  1857. 
Roswell,  NM  88201. 

FOR  FURTHER  INFORMATION  CONTACT 

Saundra  L  Porenta,  Area  Manager,  at 
the  address  above  or  telephone  (505) 
624-1790. 

SUPPLEMENTAL  INFORMATION:  The  West 
Roswell  MFPA  does  not  address  the 
issue  of  die  BLM  acquiring  lands.  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (Pub.  L  94-579) 
requires  that  all  acquisitions  be 
consistent  with  land  use  plans.  Section 
205(b)  of  FLPMA  states  "Acquisition 
pursuant  to  this  section  shall  be 
consistent  with  the  mission  of  the 
Department  involved  and  with 
applicable  Departmental  land  use 
plans." 

The  area  to  be  covered  by  this 
amendment  is  in  lincoln  County  along 
the  Rio  Bonito  from  the  National  Forest 
Boundary  between  sections  15  and  16  in 
Township  10  South.  Range  13  East  to  its 
confluence  with  the  Rio  Ruidoso  in 
section  4,  Township  11  Soudi,  Range  17 
East  Since  the  completion  of  the  MFPA 
in  March  1985,  an  increased  awareness 
of  both  the  lands  issue  and  the  value  of 
riparian  areas  has  occurred.  The  BLM  is 
considering  an  exchange  of  lands  that 
would  bring  into  Federal  ownership 
riparian  acreage  along  the  Rio  Bonito, 
for  BLM  lands  located  elsewhere  vrithin 
the  State  of  New  Mexico.  The  land  to  be 
offered  contains  a  diverse  ecosystem  of 


woodlands,  wetlands,  and  cultivated 
areas.  Potentially  these  lands  can 
provide  recreation,  riparian  areas,  and 
wildlff e  habitat  for  upland  game,  big 
game  and  fisheries.  These  lands  border 
on  or  are  contained  within  the  historical 
district  which  surrounds  the  townsite  of 
Lincoln.  New  Mexico. 

The  BLM  will  amend  die  West 
Roswell  MFPA  to  address  the 
acquisition  of  lands  along  the  Rio 
Bonito.  The  amendment  will  address 
possible  interim  management  of  the  area 
until  the  Roswell  Resource  Management 
nan  (RMP)  is  completed  in  1994. 
Acquisition  of  lands  along  the  Rio 
Bonito  offers  the  uiuque  opportunity  of 
developing  a  comprehensive  resource 
management  program  which  meets  the 
Bureau's  riparian  goals  and  enhances 
protection  of  the  historical  and  cultural 
values  of  the  Lincoln  Historical  District 

Dated  August  29, 1990. 

Monte  G.  Jofdan. 

State  Director. 

[FR  Doc.  90-21070  Fded  »-6-e0: 8:45  am] 
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[OR-010-00-4320-02:  GPO-3921 

Lakaviaw  DIatrict  Grazing  Advlaory 
Board  Meeting 

AOENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  a  meeting  of  the 
Lakeview  District  Grazing  Advisory 
Board. 


summary:  The  Lakeview  District 
Grazing  Advisory  Board  will  meet  at  10 
ajn.  on  October  10, 1990.  The  meeting 
will  be  held  in  the  conference  room  of 
the  Lakeview  district  office  at  1000 
Soudi  Nindi,  Lakeview,  OR  97630.  The 
following  items  will  be  discussed: 

1.  Fiscal  year  1990/91  range 
improvement  projects 

2.  Warner  Wedands  mitigation 
process 

3.  Drought  related  issues 

4.  Lakeview  District  prescribed 
burning  program 

FOR  FURTHER  INFORMATION  CONTACT: 

Renee  Snyder,  Pubhc  Affairs  Officer, 
Lakeview  District  Bureau  of  Land 
Management  P.O.  Box  151.  Lakeview, 
OR  97630,  (503)  947-6110. 
Judy  EDeo  Nelson. 
District  Manager. 

[FR  Doc.  90-21080  Filed  0-6-00;  8:45  am] 
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ACIMW.  Notice  of  nifieting  of  nte 

Rawlins  District  Advisory  Cogncfl. 

summary:  Notice  i»  hereby  giren  of  a 
meeting  of  the  Sawyns  District  Advisory 
Council.  IB  accordance  with  Pubfie  Law 
94-^07. 

0«n:  Thacaday.  October  4. 1900. 
A0ORE8Sac  Btaieaa  of  Laad 
ManageiMDt  t3W  TUni  Street. 
RavrUos.  ¥Vyaanog  923eL 

Jack  Kf^.  BLM  Laader  Resomoe  Area 
Manasger.  12S  Soaflower.  Lander.  WY 
8252a  (307)  332-7822:  or.  Grant  Petersen. 
Pubbe  AfEairs  Specialist.  BLM  RawteM 
District.  P.O.  Box  VTQ,  Rawlins.  WY 
82301,  (307)  324-7in. 
tUPPLBMENTAIIY  MPORMATIOIC  The 
meeting  will  begin  at  8:30  a  jn.  at  the 
Lander  Rasaaroe  Area.  12S  Sunflowet; 
Lander,  Wyoming.  A  public  comment 
period  will  be  held  at  9  a  jn.  Following 
an  orientation,  die  meeting  will  move  to 
the  South  Paaa  area.  Tha  agenda  items** 
include:  PubUc  comment  period,  field 
review  of  dia  prapoaed  Akanont 
Pipeline,  status  of  wilderness  stu<fies, 
wild  horse  program  update,  and  update 
of  the  Red  Creek  Umd  exchange. 

Dated  August  3a  199a 
Rlchaidl 


District  Maaater. 

[FR  Doa  90-21072  Filed  »-6-9a  8:45  am] 
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Caaeai*  ReoMme  Area  OffAMd 
vanicw  ■■naBenianman 

AOENCv:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  availability. 

■UMMAWV:  Notice  ie  hereby  given 
relating  to  the  use  of  off-road  motorixed 
vehicles  on  pubUc  lands  in  accordance 
with  the  authcmty  and  requirements  of 
Executive  Orders  11644  and  11980,  and 
regulations  contained  in  43  C7R  part 
834a  The  lottawiag  desottwd  lands 
under  adaiaistratien  of  the  Bureaa  of 
Land  Management  (BLM)  axe  destgnated 
as  either  (vea.  BMitpi  or  closed  for  off- 
road  motorized  vehicle  use. 

The  area  affected  by  this  designation 
is  known  as  the  Cascade  Resource  Area. 
This  designation  is  a  result  of  ptannhig 
dedsion  Bade  in  the  IMS  Cascade 
Resource  Management  PfaBL  Puhtte 


involvement  was  utilized  ia  tta 
formation  of  this  decision.  The  Plan 
cleary  states  which  areas  are  %>pvu, 
limited,  or  closed. 

The  Cascade  Resoroce  Area  consists 
of  valleys.  hiUs.  and  monataiaa  lyiag 
east,  west,  and  north  of  Boisa.  Idaka 
There  are  487,466  acres  of  BLM  managed 
lands  wiftiB  tbe  area.  These 
designations  become  eSiecttve  upon 
publication  in  tfie  F&deai  Kagistar  md 
will  remain  in  effect  until  tas^oded  ot 
modified  by  the  authorized  officer.  An 
environmental  analysis  describing  the 
imp^icts  of  this  H«»«ignaHnn  is  avaUablo 
for  inspection  at  the  office  listed  below. 

KM  FUMTHKR  WroMIATIOM  contact: 
Richard  A.  Geier.  Cascade  Area 
Manager.  Boise  District  Office.  3948 
Devel^ment  Avenue.  Boise.  Idaho 
83705,  (208)  334-13ia 
David  &VdM. 
Actiag  Dtstrict  Ataaagar. 
[FR  Doc.  90-21038  Filed  a-e-ea  •:«  aa4 
41: 
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Exchange  Of  Poblle 

in 

Countle«;AZ 


I  MotMW,  Pbu  Mid  Santa  Cruz 


August  a  199a 

AOCNCV:  Bureau  of  Land  Management. 

Interior. 

ACTKNC  Notice  of  exchange  of  land. 

summary:  This  action  informs  the  pnWc 
of  the  completion  of  a  private  land 
exchange  between  the  United  ^ates 
and  I7L  Enterprises,  an  Arizona 
General  Partnership.  The  United  States 
patented  1,375.00  acres  in  Mohave 
County  and  FFL  Enterprises  deeded 
3,827.84  acres  in  Pima  and  Santa  Cruz 
Counties. 

FOR  FURTHER  INFORMATION  CONTACn 

John  Gaudio,  Ariaona  State  Office.  P.O. 
Box  16563,  Phoenix  Arizona  85011. 
Telephone  (602)  640-5534. 

22, 19ea  pvsaaat  to  tfia  Fedecad  Land 
Poiicy  mMl  Maaagenent  Act  of  October 
21, 1976,  the  Bavaaa  of  Luad 
ManageneBt  conveyed  &e  foflowiag 
described  kod  by  Patent  Nol  az-SO-eoift 
to  RLKiterpdaes.  an  Arizona  Genera) 
PartnersUpe 

Gila  aid  Sab  River  Meikfiaii,  Adxooa 

T.19N..R.21W, 
Sec  aa  E)&SB)4NW)4.  RVUiIE^4SWM.8tt 

HWVtNEVtSWVt,  SW¥»NEV4S%V%.  SE¥t 

SWVt. 
T.22N..R.19W.. 

SKx28.aO. 


Inaafeas  desciiBcd  agpagate 
1.3njOO  acres  in  Mahnva  Couaty. 

In  ean^snse.  M  pands  of  land 
totaling  3^827  J4  acres  were  daede 
PFL  Enterprises  to  the  United  Statea. 
These  lands  are  located  in  sec.  33,  T.  17 
S.,  R.  17  E.;  sees.  1. 3. 4. 8. 0. 17. 18  and 
19,  T.  18  S,  R.  17  E4  and  sacs.  3. 4.  a  9 
and  la  T.  20  &,  R.  17  E.,  Gila  and  Salt 
River  MerioBaa.  in  Piraa  and  Saata  Cras 
CountieB,  Arizona.  Specific  descriptknia 
are  available  at  the  address  ghmn 
above. 

Hie  purpose  of  this  aolka  ia  to  iaiem 
the  public  and  interested  State  and  local 
government  officials  of  ttiis  exchange  of 
public  and  private  land. 

The  land  transfered  to  tha  Unked 
States  will  be  administered  by  the 
Bureau  of  Land  Management  as  part  of 
the  Empire/Cienega  I^source 
Conservation  Area. 


MaiylaYo 

Chief,  BntHcA  ofLondt  C^mtJURt. 

[FR  Dog.  a*-2mi  Filed  •-»«)(  8:46  ai4 
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Realty  Aetiona;  Salea, 
Cailfomia 


•104 


AQENCV:  Bureau  of  Land  Management. 
Department  of  dia  Interior. 

action:  Notice  of  Realty  Action; 
Determination  of  Soitabflity  and 
Exdiange  of  Pubhc  and  Private  Lands  in 
Shasta,  Siskiyou  and  Tehama  Coonties, 
Cafifemia. 

SUMMAMV:  The  fottewiag  described 
public  lands  aad  miawal  estataa 
(subject  to  the  coa^)letian  <rf  sskieral 
reports)  are  being  exchanged  und« 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  6t  1976  (43  U.S.C 
1716).  Not  all  of  the  lands  identified 
below  will  be  involved  in  the  exchange. 
Some  may  be  deleted  to  eBmhiate 
possib4e  conflicts  that  could  arise  during 
processing.  The  final  sekctioB  ci 
properties  will  be  aude  to  acUevc 
comparable  vahies  between  tbe  selected 
puUic  land  aad  the  offered  private  land. 

Shasta  Gainly 

MJ)J4..T.31N..R.5W.. 

Sectioa  18.  Lot  7.  &O0  acres. 
M.DAf..T.3DN.,R.3W.. 

Section  9,  SENW,  40  ±  acres. 

Tdiams  Cnanty 

Mi)M..T.a*N..lt2R., 
Section  32,  NEI4B;  40±  acraa. 

-  In  exchange  for  the  above  lands  tfte 
United  States  will  aeqidre  the  fbOowiog 
described  lands  is  SiakqFoa  Canofty  front 
The  Tnist  for  Public  Lnad.  na  New 


Montgomery  Street  San  F^andsco, 
California  94106-3607. 

Offend  Private  Land 

Siakiyoa  Coonty 

MJ)J^T.48N.,R.eW., 
Section  21.  EV^  325±  acres. 

DATIS:  This  notice,  as  provided  in  43 
CFR  2201.1(b),  shall  segregate  the  public 
lands  proposed  for  exdiange.  By 
publication  of  this  notice,  tibose  vacant 
unappropriated  and  unreserved  public 
lands  described  above  are  segregated 
from  settlement  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  The  segregative  effect  shall 
terminate  upon  issuance  of  patent  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two  (2) 
years  bom  the  date  of  this  notice, 
whichever  occurs  first 

MFPLEMENTARV  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
non-Federal  lands  whidi  have  high 
public  values  for  deer  winter  range  in 
the  Horseshoe  Ranch  Habitat 
Management  Area. 

The  value  of  lands  to  be  exchanged 
will  be  approximately  equal.  Full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by  The 
Trust  for  Public  Land  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
the  lands  to  be  transferred  out  of  public 
ownership.  Selected  lands  not  utiUzed  in 
this  exchange  will  be  put  in  the 
Statewide  exchange  pool  developed 
between  The  Trust  for  Public  Lands  and 
tiie  California  Bureau  of  Land 
Management  to  acquire  lands  identified 
in  the  statewide  pooling  agreement 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
3a  1890  (43  U.S.C.  945). 

2.  Authorized  pipelines,  power  lines, 
roads,  highways,  telephone  lines, 
mineral  leases,  and  any  other  authorized 
land  uses  will  be  identified  as  prior 
existing  rights. 

3.  All  necessary  dearances  for 
archaeology,  rare  plants  and  animals, 
and  hazardous  materials  shall  be 
obtained  prior  to  conveyance  of  title. 
FOR  FURTHER  RIFORMATKM:  Information 
concerning  this  exchange  is  available 
bom  Howard  Matzat  at  the  Redding 
Resource  Area  Office,  355  Hemsted  Dr., 
Redding.  California  96002;  (916)  24ft- 
5325.  For  a  period  of  forty-five  (45)  days 
interested  parties  may  submit  comments 
to  Marie  Morse,  Area  Manager,  at  the 
above  listed  address.  Comments  on 


exchange  parcels  should  identify  the 

subject  parcel 

MaricT.Mofss, 

Redding  Resource  Ana  Manager. 

[FR  Doc  gO-2107S  Filed  9-6-40;  8:45  am] 


[10-030-00-4212-12] 

AineiNhnent  of  Biy  Deeert 
ManaQonMnt  Franwwoni  Plan  (MFP)/ 
Notice  of  Realty  Action  (NORAlp 
Exdiange  of  PubUc  Lands  In  Bingham 
County,  Idaho,  1-26444 

AOENCV:  Biu«au  of  Land  Management 

Interior. 

ACTION:  Notice  of  action;  amendment  of 

Big  Desert  Management  Framework 

Plan  (MFP),  notice  of  realty  action 

(NORA),  exchange  of  public  lands  in 

Bingham  County,  Idaho. 

NOTICE:  Notice  is  hereby  given  that  VLiA 
has  amended  the  Big  Desert  MFP  to 
allow  for  the  transfer  of  certain  public 
lands  in  Bingham  County  in  exchange 
for  scattered  sections  of  State  of  Idaho 
lands  in  Binghams,  Blaine,  Butte,  Custer, 
and  Power  Counties,  Idaho.  The 
exchange  wnll  indude  surface  and 
mineral  estetes. 

SUMMARY:  The  following  described 
lands  have  been  examined  and  through 
the  public  supported  land  use  planning 
process  have  been  determined  to  be 
suiteble  for  transfer  by  land  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.a  1716). 

Public  lands  to  be  transferred  are 
described  as: 

Boiae  Maritfian,  Idaho 

T.2N..R30E.. 

Sec.  3,  Lots  1-4,  SV^NVi.  SV&. 

Sea  4.  Lou  1-4.  SViNEV*.  SEV4NW^ 
NEV4SWV^,  SEV4, 

Se&8.SV^SM, 

Sec  17.  All 

Sec  18,  Lots  1-4.  EWNVt.  EV%, 

Sec  19,  Lota  1-4,  EVfcWVfc,  EV^ 

Sec2aAll, 

Sec  29,  All. 

Sec  aa  Lots  1-4,  EV^W^,  EVi 

Sec  31,  Lots  1-4,  EMWVi,  EV^ 

Sec  32.  AIL 
T.  1 N.,  R.  33  E. 

Sec  5.  Loto  1-4,  SViN^  SVi 

Sec  a,  Loto  1-7.  S^NEy4,  SEV^NWV^ 
EV^SWy4,  SEV4. 

Comprising  7,549.35  acres. 

Non-federal  lands  to  be  acquired  are 
described  as: 

Boisa  MaiidiaB,  Idaho  , 

T.1N.,R.29E.. 

Sec  38,  All. 
T.1N.,R.30E., 


Sec  16.  AH. 
T.SN..R.2eE 

Sec  36,  Lots  1-ia  NMNBV^  NEVWW^ 
NEMSWM.  NMSE^ 
T.  9  N.,  R.  25  B.. 

Sec  16,  AIL 
T.1S.,R.30E.. 

Sec  le,  AIL 

Sec  36.  AIL 
T.3S.,R.28B.. 

Sec  16,  AIL 
T.3S..R.30E., 

Sec  16,  AIL 
T.4S.,R28E., 

Sec  16,  AIL 
T.  5  S.,  R.  2a  E.. 

Sec  16.  AIL 

Comprising  6,410JW  acres. 

The  purpose  of  the  exchange  is  to 
consolidate  existing  land  ownership 
patterns  of  the  public  and  state  lands 
which  would  result  in  more  effident 
land  management  by  both  agencies.  The 
exchange  will  also  allow  the  Bureau  to 
acquire  certain  State  lands  with 
important  wildlife  and  riparian  habitet 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
the  values  upon  completion  of  the  final 
appraisal  of  the  lands. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions:  Ditches  and  canals  (Ad  of 
August  30, 1890—43  U.S.C  945)  and 
powerline  right-of-way  1-0881  to  Utah 
Power  and  Light  Continued  use  of  the 
land  by  the  right-of-way  holder  is 
proper,  subject  to  the  terms  and 
conditions  of  the  grant  Administrative 
responsibility  previously  held  by  the 
United  Stetes  will  be  assumed  by  the 
patentee. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  nqt  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any'subsequendy  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  applicant 
SUFPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  conditions  of 
the  land  exchange  cna  be  obteined  by 
contecting  Barbara  Klingenberg.  Realty 
Spedalist  at  (208)  524-7555. 
FLANNINO  FROTESr.  Any  party  that 
partidpated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  Director 
(TOO).  Bureau  of  Land  Management  180U 
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"C  Street.  NW^  Washkigton.  DC  Osm. 
within  30  days  of  this  notice. 


LAND  CXCMAMQC  COMMBITS:  For  « 

period  of  45  days  from  the  date  of 
publication  of  Uiis  notice  in  the  Fedarai 
Sagistar.  interested  parties  may  suboBt 
comments  regarding  the  land  excbaBg* 
to  the  District  Manager,  Burea«  of  Uad 
Management,  940  Lincohi  Road.  Idatm 
Falls,  Idaho  83401.  Objection  wiU  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  the  natty 
action.  In  the  absence  of  any  plann^ 
protests  or  objections  regarding  ibe  load 
exchange,  this  realty  action  will  become 
the  final  determination  of  tbe 
Department  of  the  Interior  and  the 
planning  amoidment  will  be  in  effect 

Dated:  Aisgiist  2a  ISMi 

LloydH.FiiSWi»> 

Pistact  Manager. 

[FR  Doc  W-ZUITS  Filed  ».«-«0;  8»«5  asi) 
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[tH»-«M^4»-42-a-ii: 


RecrvrttonaiMl  PuMte  Purpo—  Laeae/ 
Conveyanca,  Dona  Ana  County;  MM 

AGENCY:  Bureau  of  La»i  Management, 
Interior. 

AcnOM:  Notice  of  realty  action: 
recreatioB  aid  paUic  puriKwes  (RAFP) 
act  classificatioB. 

simMAflv:  The  foflowing  public  land  hi 
Dona  Ana  Cowity,  New  Mexico  has 
been  cxamiaed  smd  fcnmd  suitable  for 
classification  for  lease  or  conveyance  to 
the  Gadsden  Independent  School 
District  under  the  provisions  of  the 


R&PP  Act  as  aaended  (43  U.&C  an  e< 
aeq.y.  T.  26  S..  R.  3  E.,  NMI^ 

Sectionl4.  Loto  51. 52. 59.  ea  731  and  ?«. 
containing  15.8M  man,  aaie  «r  iam 

The  school  (fistrict  proposes  to  use  Ae 
subject  land  for  an  elementary  schmrf 
site.  The  subject  land  has  been 
identified  for  disposal  in  the  SIM'S 
Record  of  Decision  for  the  Southran  Rio 
Grande  Han  Amendment  (December 
1986). 

EFFECnvK  DATK  CoBfflei^  on  the 
proposed  lease/coDveyance  or 
classification  of  public  land  must  be 
submitted  on  or  before  October  28, 1990. 
AOMffiSSES;  Conunents  should  be  sent 
to  the  Bureau  of  Land  Management,  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cmces,  New  Mexico  68005. 
FOR  FURTIMEII  fflFOflMATION  CONTACT 
Marvin  M.  fames  at  the  address  above 
or  at  (505)  525-822& 
aumSMEMTABV  WRMMATMN:  The 
lease/patent  when  issued,  will  be 
subject  to  the  foUowiag  terms, 
conditions,  and  reservations: 

1.  All  valid  existing  rights  of  teantL 

2.  Provisions  of  tbe  Recreation  and 
Public  Purposes  Act  and  to  aU 
epplicabfe  regulations  of  the  Secretary 
of  the  Interior. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  All  minerals  shaQ  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  die 
minerals. 

Upon  pubKcation  of  this  notice  in  die 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 


laws,  indoding  die  general  mining  laws. 
except  for  lease  or  conveyance  nndsr 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  tbe  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  sabmit 
comments  regarding  the  ^oposed  lease/ 
conveyance  or  classifieatkn  of  the  lends 
to  the  District  Manager,  Las  Cruces 
Dis&ict  Office.  1800  Marqpwss.  Las 
Cruces,  New  Mexico  88005.  Any  advise 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  dassificaticm  wiU 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated  August  31,  vm. 
RotMct  R.  CaikiM, 
Associate  District  Mtmager. 
(FR  Doa  flO-»077  FHed  »-«-«);  8:45  am} 

BtUNtQ  COK  4«1«.f»4t 


[NDM7»3<aA  ttvaagfi  NOMTSSStC;  MT-OaO- 
00-4212-14] 


Realty  Actiona;  Sales, 
North  Dakota 


•tCJ 


agency:  Departmeat  of  the  Interior. 
Bureau  of  LaiMi  Management 
action:  Notice  of  realty  action,  sale  of 
pubkc  land  in  North  Dakota. 

summary:  The  following  land  has  been 
found  suitable  for  sale  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  [90  Stat  2750, 
43  U.S.C.  1713).  at  not  less  dum  Oe 
estimated  fair  market  value  (FMV).  The 
land  will  not  be  offered  for  sale  for  at 
least  60  days  foUowiag  the  date  ai  this 
notice. 


Pmct» 

UgftOeeatf^on 

Acwto 

Couniy 

fmr 

NOM79aS9A.     . 

T.  t46  N..  a  07  W^  SeiPMsae.  28:  HEVt 

T.  143  11.  R.  as  W..  SOI  PM  SM.  3*  NWMSWK 

T.  ia0N..aiO4\M..9»»PMaM.3O:Lo(  2 

tao.oo 
4aoe 

37.15 

r^m                                                                  

37,200 

NOM7S38SB 

Mwoar 

3,20e 

|k(PM71Kfn>C. 

R«M(mV«*'«y 

237.15 

SUPPIXMEWTAWV  WTO— MTlOW;  The  land 
described  is  hereby  segregated  from 
appropriatioB  onder  die  pobUc  land 
laws.  incfaidiBg  te  nuning  laws,  pendmg 
disposttkn  of  Ass  action  or  270  days 
from  tbe  date  ai  pnbUcatioo  of  this 
notice,  whichever  occurs  first 

The  land  wdl  be  eflered  lor  sale  at 
public  auction  begiming  at  10  a.B. 
MDT.  m  November  fl^  IfliO.  at  2833 
Third  Avenue  West  Didckisen.  Nordi 
Dakota  58601.  The  sale  wiU  be  done  by 
modified  coaipetitive  procedures.  The 
tract's  lessees  or  adjoming  land  owners 
will  be  given  tbe  opportnoity  to  meet  the 


highest  bid  received  at  public  auction. 
The  sale  will  be  by  seakd  bid  only. 

All  sealed  bids  must  be  submitted  to 
the  BLM's  Dickinson  District  Office  at 
2933  Third  Avenne  West  Dickinson, 
Nordi  Dakota  58001,  no  later  dian  4:30 
p.nL  MDT  on  November  8. 1990.  Kd 
envelopes  must  be  marked  on  the  left 
front  comer  with  the  parcel  number  aad 
die  sale  date.  Bids  must  not  be  for  less 
than  the  appraised  FMV  specified  in  this 
notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check  made  payable  to  the  Department 


of  the  Interior,  KAf  for  not  less  than  10 
percent  of  the  amount  bid. 

Bids  on  unsold  parcels  wiB  be  opened 
each  following  Wednesday  at  K>  a  jn. 
Mountain  Time  nntfl  die  parc^  are 
sold. 

lite  terms  aad  condition  appficabtc 
to  the  sale  are: 

1.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  die  ri^  to 
prospect  for,  nuae,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  whidi  w^  be 
incorporated  in  the  patent  document  is 
availabte  for  review  at  dits  office. 


2.  A  ri^-o(«ay  is  tesetved  ior 
ditdus  vdcanab  eaontnctod  by  tks 
authority  af  the  United  States  under  die 
Audiority  of  die  Act  of  August  30, 1800 
(26  Stat  291;  43  U.S.C  045). 

3.  The  patents  will  be  subject  to  aD 
valid  existing  rights  to  include  ri^ts-of- 
way. 

Federal  law  requires  that  all  bidders 
mnst  be  U.S.  Cituens  16  jrears  oM  or 
older,  or.  in  the  case  of  corporations,  be 
subject  to  the  laws  of  any  State  of  the 
U.S.  Proof  of  dieae  requirements  must 
acooapenyteUd. 

Under  te  inodifiad  conapetitive  sate 
prooedHraa^  an  apparent  h^  bid  will  be 
declwed  at  the  yiMic  anctian.  The 
apparent  U^  faiddsr  and  die  lessee  and 
adjoining  land  owners  will  be  notified. 
They  wiU  have  30  days  from  the  date  of 
the  sale  to  exerciae  the  preteenoe 
coBsiderstion  giwen  lo  meet  the  high  bid. 

Shoald  ttoy  faU  to  snbniit  a  bid  that 
matehes  the  apparent  high  bid  within 
the  specified  tisM  period,  die  aKnrent 
high  bidder  shaD  be  declared  die  hi^ 
bidder.  The  total  purchase  price  for  the 
land  shall  be  paid  within  180  days  from 
die  date  of  tbe  sale. 

Detailed  infoimation  concerning  the 
sale,  including  tie  leservations. 
procedures  for  and  condition  of  sale, 
and  planning  and  environmental 
documents,  is  avmlable  at  tbe  LMckinson 
District  Office,  Biveau  of  Land 
Management  2933  Tliird  Avenue  West 
Dickinson.  Nordi  Dakote  S8601. 

For  a  period  of  45  days  from  the  date 
of  this  Notice  in  the  Federal  Rmf^aXm, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Diddnson 
District  at  the  above  address.  In  the 
absence  of  any  objections,  this  proposal 
will  become  the  final  detennination  of 
the  Department  of  the  Interior. 

Dated:  A]«nat  XI  tSSO. 
William  F.  KtmJi. 
l}ififict  JidongBor 

(FR  Doa  80-21074  Filed  B-6-«0: 8:45  am] 
saiNM  coos  aiO^DIMI 

Bureau  of  RadoaaaMon 

Narrowa  Pn^ad,  lAah:  Scoping 
Maadnfla  and  mtanflon  to  Prapara  a 
DraftI 


agency:  Bureau  of  Reclamation, 

Interior. 

ACnOM:  Notice  of  intent  to  prepare  a 

draft  mvirauBBDtal  iaapact  statement 

(DEIS)  and  notice  of  settling  meetingB. 


of  die 
ActafMOaas 


lo  section  ia2(2XC) 
Felky 
amended,  the  Boiean  of 


Reclamation  (Warlinlionj ; 
prepare  a  DEIS  for  the  Na 
Utak  The  project  sponsor,  Sanpete 
Water  Conservancy  District  has  given 
notice  toAeelamatian  that  it  intenids  to 
apply  for  financing  Eor  die  Nanows 
Project  aadw  the  Small  Sedaination 
Projects  Act  of  1956,  as  amended.  Tlie 
purpose  of  the  project  is  to  develop  a 
supplementri  irrigadon  water  sapply  <rf 
5,400  acre-feet  per  year  for 
approxiraataiy  UjOOO  acres  of  inigated 
land  in  northern  Sanpete  Coonty,  Utah. 

DATES  AND  tOCATlONS;  Two  scoping 
luiiiitiain  have  been  scheduled  to  soUctt 
information  from  all  interested  public 
entities  end  individusb  to  assist  in 
detenining  fie  scope  of  the  DEIS  and 
to  identify  ^y  ■^iR«^—*  issnes  rotated 
to  the  proposed  actions. 

•  OctoUra,199a7pjik.Fairviewaty 
HaH,  85  Sot^  State  Street  Fairvtew, 
Utah;  and 

•  October  4. 19BB.  7  pjn..  Carbon 
County  Courthouse,  120  East  Main 
Street  Price.  Utah. 


contact  die 


FOR  mnWBI  MRMMATIOM  OONTACTt 
Mr.  tfidiael  Stnver,  Regional  Ixian 
Engineer,  and/or  Mr.  HaroM  Sersland, 
Regional  Emrironmental  OSioer,  Upper 
Colorado  Region,  Bureau  of 
Reclamation,  125  Soudi  State  Street 
P.O.  Box  11568.  Sdt  Ldce  aty,  Utah 
84147;  telephones:  (801)  524-3301  or  (801) 
524-5580,  respectivriy. 

SUPrLCMENTARV  mTORMATIOH:  The 

Narrows  Project  would  be  accomplished 
by  constructing  a  dam  in  the  Gooseberry 
Credc  drainage  approximately  2.5  miles 
upstream  from  the  existing  Lower 
Gooseberry  Reservoir,  or  about  4  miles 
east  of  Fairview,  UtaL  Two  alternative 
damsites  have  been  identified,  one 
located  on  Gooseberry  Creek  and  the 
other  located  offstream. 

Hie  reservoir  would  store  flows  from 
Gooseberry  Creek  and  ite  tributaries, 
which  are  tributary  to  the  Moe  River, 
located  in  the  Colorado  River  Basin.  The 
stored  water  wonld  be  rrieased  dmni^ 
the  existiog  Nanows  Tinmel  to 
Cottonwood  Creek,  a  toibntary  of  the 
San  Pitch  River,  located  in  the  Sevier 
River  Basin  cf  the  Greet  Basin.  The 
Narrawrs  Tunnel  would  be  rehabilitated 
under  the  project  An  annaal  total  of 
5,400  acre-feet  of  water  woaU  be 
diverted  by  the  project  from  the  Price 
River  drainage  to  the  San  Pitch  River 
drainagB. 

Kedamation  makes  fsvary  effort  to 
assiae  that  ite  meetings  are  accessible 
to  persons  with  disafattties.  Those 


tedivii 


)osD.Han. 

Deputy  ComauBUonef. 

[FR  Doc.  90-21087  Filed  »-e-0ft  8:«5  ami 
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Maattng;  National  CapiMnagnn 

Notice  te  nereoy  gH^sn  m  aoounmiHie 
with  the  Fedmnl  Advisoiy  Committee 
Act  that  a  meeting  off  ds  National 
Capital  Memorial  Oomraissiott  wffl  be 
held  on  Tuesday.  September  25. 1990  at 
1:30  pjn..  in  the  Execottve  Conference 
Room  at  die  Natiooal  Capital  IHanning 
Commission,  1325  G  Street  NW., 
Wa8hiagtan.DC 

Tbe  Cooniaaten  was  estabbshsd  by 
Public  Law  I0-(B2.  for  die  putpoaeef 
adviaiBgtfasSeoetaiyefdielaterioror 
the  AcWniatoator  of  die  Gcnerel 
Services  Ateiotetralioa,  depending  en 
which  agency  has  jurisdiction  over  the 
lands  involved  in  tbe  BMtter.  on  poliqr 
and  pracednres  for  estabUsliBMnt  of 
(and  proposals  to  estaMish)e 
conuHBMrative  woiks  in  the  Distiict  of 
CduB^Ha  or  its  esvirons,  ss  weM  as 
such  other  saatters  ooncenuag 
commemorative  works  in  the  NatioB's 
Coital  as  it  may  deem  appropriate.  The 
ConHpif^inn  evsluates  eadi  memorial 
proposal  and  makes  recommendatians 
to  the  Secretary  or  the  Administrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC  or  its  environs. 

The  ssembt  ta  of  the  Comwission  are 

as  follows: 

)amea  Ridenoor,  Qurinoni,  Director,  National 

Park  Ssnrioe,  WsririagtoB.  DC 
CeoiiB  M.  Wlite,  Arddtect  of  the  CapML, 

Waayagiaa.DC 
Hononfale  Antew  ).  Cood^pastaC  Chainen. 

Americaa  Batfle  MoBumenti  Caan^iaskm, 

Washington.  DC 
).  Carter  Brown.  Chairman.  Commission  of 

Fine  Arts,  Washington.  DC 
Glen  Urquhail  Chalraian.  Nattonal  CapMSl 
-  —    ■  ,DC 


HonocBbte  Marioa  8.  Bany,  |r,  Maysr  of  te 

District  afCateaibia.  Wadih^liw.  DC 
Honoratate  {nim  Aideraoa.  Adaiiaiitratac. 

Geaerri  Servicas  Administration, 

Waahiiwton.DC 
Honorable  YmA.  Carfuccd.  Secretary  of 

D^enae,  Washington.  DC 

The  purpose  of  die  meeting  wiU  be  to 
review  and  take  action  on  die  foBowing: 

L  Request  far  Area  I  approvd  farthe 
Memorial  to  Geoige  Mason  authorized 


BEST  COPY  AVAILABLE 


36814 
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by  Public  Law  101-358,  which  became 
effective  on  August  la  199a 

n.  Review  of  new  memorial  proposals 
introduced  into  the  Congress. 

Dated:  August  29, 199a 
Robert  StantDO. 

Regional  Dinctor,  National  Capital  Regtdn. 
[FR  Doc  90-21082  Hied  0-4-40;  8:45  am] 


INTERSTATE  COMMERCE 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

A9>ncyiorlwttfn«tlon«IP«wlopwnt 

Mtaowitfpd— Advt«ory  Conwnltt— 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  an  A.IJ).  Advisory 
Committee  on  Microenterprise  public 
meeting  on  Tuesday,  September  18, 1990, 
in  room  3888,  Department  of  State.  The 
subcommittee  of  the  full  Advisory 
Committee  will  review  the  current 
issues  being  dealt  with.by  the  Agency 
for  International  Development's 
microenterprise  programs  and  will  set 
an  agenda  for  Committee  action  over  the 
coming  two  years.  The  next  meeting  of 
the  full  Committee  is  scheduled  for 
December  1990;  an  announcement  giving 
the  exact  time  and  place  of  that  meeting 
will  be  published  subsequently  in  the 
Federal  Registar. 

The  September  18  public  meeting  will 
begin  at  1  p.m.  and  adjourn  at  5  p.m.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  file 
written  statements  with  the  Committee 
before  or  after  the  meeting,  or  present 
oral  statements  in  accordance  with 
procedures  established  by  the 
Committee  and  as  time  permits.  To 
ensure  pre-security  clearance  through 
the  State  Department  at  the  C  Street 
entrance,  persons  planning  to  attend 
must  notify  AJJ).  by  September  12. 

Dr.  Ross  E.  Bigelow,  Deputy  Director, 
Office  of  Small,  Micro  and  Informal 
Enterprise,  Bureau  for  Private 
Enterprise,  is  designated  as  the  A.I.D. 
representative  at  the  meeting.  Those 
who  plan  to  attend  the  September  18 
meeting,  or  who  wish  more  specific 
information  concerning  this  meeting, 
should  contact  Dr.  Bigelow,  at  202-647- 
2727. 

Dated:  August  28, 199a 
Roaa  E.  Di^low, 

Federal  Representative,  A.IJ).  Advisory 
.  Committee  on  Microenterprise. 
(FR  Doc.  90-21010  Filed  9-6-90;  8:45  am] 
I  cow  siw^evii 


[Finanoe  DoctMt  Na  S1656) 

Joppa  and  Ea«t«m  RaOroMl  Co; 
Conatructlon;  Joppa  Plant  to 
BurNngton  Northam  Ralroad  naar 

Jopp«.IL 

AOCNCv:  Interstate  Commerce 

Cominission. 

ACTKM:  Notice  of  availability  of 

environmental  assessment 


:  By  decision  served  July  5, 
1990  in  this  proceeding,  the  Commission 
granted,  subject  to  environmental 
review,  Joppa  and  Eastern  Railroad 
Company's  Q&E)  petition  for  exemption 
^m  the  requirements  of  49  U.S.C  10901 
for  Uie  construction  of  4.05  miles  of  rail 
line  extending  from  Burlington  Northern 
Railroad's  main  line  in  Massac  County 
IL,  to  the  Joppa  Steam  Electric 
Generating  Plant  near  Joppa,  BL  The 
effective  date  of  the  decision  was 
postponed  until  completion  of  the 
Commission's  environmental  review  and 
further  decision.  Hie  Commission  has 
prepared  its  environmental  assessment 
which  concludes  that  the  proposed 
action  will  not  significantly  aiffect  the 
quality  of  the  human  environment 
provided  the  mitigatjon  measures  set 
forth  in  the  environmental  assessment 
are  implemented  by  J&E.  The 
Commission  will  consider  any 
comments  to  the  conclusions  reached  in 
the  environmental  assessment  before 
rendering  a  final  decision  in  this 
proceeding. 

DATES:  Written  comments  must  be  filed 
by  Octobo  9, 199a 
AOOMESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Finance 
Docket  No.  31656  to: 

(1)  Section  of  Energy  and  Environment 
room  3219,  Interstate  Commerce 
Commission.  Washington.  DC  20423, 
and 

one  copy  of  the  comments  to: 

(2)  Petitioner's  representative:  John  R. 
Molm;  Troutman,  Sanders,  Lockerman 
and  Ashmore;  Suite  1400,  Candler 
Bldg.,  127  Peachtree  St  NE.:  Atlanta, 
GA  30303-18ia 

FOR  FURTHBI  MFORMATION  CONTACT: 
Harold  M.  McNulty  (202)  27S-6875  or 
Elaine  K.  Kaiser,  Section  Chief  (202) 
275-7684.  (TDD  for  hearing  impaired: 
(202)  275-1721). 

SUPncMENTARV  MFOIIMATION:  Copies 
of  the  Environmental  Assessment  may 
be  obtained  bom  the  Section  of  Energy 
and  Environment  Office  of  Economics, 
room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone  (202)  275-7664.  Assistance  for 


the  hearing  impaired  is  available 
through  TDD  Services  at  (202)  275-1721. 

By  the  Commission.  Howard  K.  Face. 
Director,  Office  of  Economics. 
Stdnsy  L.  StricUand.  Jr.. 
Secretary. 
[FR  Doc  90-21007  Filed  9-8-90;  8:45  am] 

MUMta  CODE  703C-01-a 


Intant  To  Engaga  In  Companaatad 
Intar  corpof ata  Hauling  Oparatlona 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauUng 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  IHu«nt  corporation  and  address  of 
principal  office:  Southwestern  Bell 
Corporation,  One  Bell  Center,  St  Louis. 
Missouri  63101,  a  Delaware  Corporation. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 


Coinpany 


(i)  Souttiwaalam  BaH  Teia- 
phona  Company. 

00  sac  Administrative 
Safvioes,  Inc. 

(iiO  SBC  Corporata  Ssrv- 
ices.  Inc. 

Civ)  SBC  Technology  Re- 
sources. Ina 

(V)  Southwestern  Ban  Publi- 
cations, inc. 

(vi)  sac  Asset  Manage- 
iDent,  Inc. 

(vi)  Southwestern  BaU 
Toiocommunications,  Inc. 


hH^M4b.|kw.  /W 


Missouri 
Delaware. 


Delaware. 


Oeiawarai 


Sidney  L.  Strickland.  }r„ 

Secretary. 

[FR  Doa  90-21094  Filed  9-6-00;  8:45  am] 

MUMQ  CODE  7D38-«1-M 


[Na  MC-C-30174] 

Patltion  for  Daclaratory  Ordai^ 
Amarican  Movara  Confaranca 
Conaumar  Markating  and  Raaaarch 
Program— Sactlon  11910(aX2) 

AOEMCy:  Interstate  Commerce 

Commission. 

action:  Notice  of  institution  of 

proceeding. 

auMMARV:  The  Commission  is  granting 
the  request  by  American  Movers 
Conference  Constuner  Marketing  and 
Research  Program  (AMC)  for  institution 
of  a  declaratory  order  proceeding. 
Petitioner  seeks  a  determination  that  the 
marketing  and  research  program  it 
wishes  to  establish  would  not  violate 


the  prawiilaM  if  4B  U.SjC  tma(aX4. 
wUiA  pnybitadfadBam  ky  cantea  of 
infonnallsB  iteMt  teir  slippers  if  ttat 
inf ormatfoB  ner  (1)  Be  aaed  to  Ihc 
sUn^or'e  doMBKiit;  or  (2)  inprapeny 
revsal  uie  uHppere  oosBiess 
transactions.  Tlie  ConodsshMi  UitlteB 
comments  on  whether  the  release  by 
household  goods  carriers  of  shipper 
loionMliam  taMli«  naiaes  aad 
addresses,  without  Clipper  consent,  to 
the  AMC  fnr  at  in  its  naricetfaig  ami 
research  program  will  restdt  fai  any 
detrisMBt  or  ham  to  the  sh^H^- 

DAfO:  PBfWHM  teterested  fai 

participotiiig  is  ttis  proueeding  sMmM 
so  advise  the  CanBiiiseioB  iii  wiHuig  oy 
September  21, 1910.  A  Bat  of  iuteiested 
peilles  wffl  fbn  be  cuuipued  and 
served.  Petitioner  will  have  10  days  after 
the  aervioe  dale  of  tkat  list  to  serve  each 
party  on  the  list  and  the  Commission 
with  a  cfl|iy  af  its  petitioa  and  any 
addMoaal  InfanaBtian.  ftities  win  anen 
have  SS  days  lAar  the  service  date  of 
the  sarrioe  yet  to  aabaiit  their  oomaieots 
to  the  Commisstnn  and  to  aH  otJisr 
parties.  Parties  will  have  SO  days  aftor 
service  of  «Im  aanrioe  list  to  reply. 


:  Sead  written  notice  of 
intent  to  participate  and  as  oiiginel  and. 
if  possible.  10  o^Mes  of  oomnoeBts 
refeirii«  to  Na  MC-C-90174  to: 
Office  of  dM  Sacrataiy,  Case  Control 
Brandt  laterttate  Conmeroe 
Commissioa  Washington.  DC  2M23. 

FOR  VURTMHI  WFOnHATKM  OOKMCT: 

fody  Ann  Barnes.  (202)  27S-TM2. 

or 
Richard  B.  Fsldei;  (202)  275-7291. 
(TDD  for  heariag  impaired:  (202)  275- 
1721.) 

SUaMBIBITMy  IMFORMATtOtt: 

Additional  iafarmatioa  is  contained  in 
the  Commis^oo's  deciaon.  To  obtain  a 
copy  of  the  hifl  decision,  wr^  to,  cell 
or  pidc  op  in  person  froai:  Office  of  Ae 
Secretary,  roan  2215,  Interstate 
Commerce  CoBtiBasioB.  WaahingtoB. 
DC  2042S.  Tetepiftoae:  (202)  275^428. 
(Assistance  Car  te  keaiing  isopaired  is 
availabk  tfaraqgh  TDD  servioes  (20^ 
Z7S-17Z1.) 


Decided:  August  29. 1990. 

By  tbe  CoounissioQ,  rh?'**""*  nslbin.  Vice 
Chairman  Ftull|;Mi,  Coaadaaioaers  Simmooa, 
Lambolay,  and  BnmeM. 

SidMyL.8akUaiid.iB, 

Secretary. 

[FR  Do&  90-«]006  Filed  »4-O0c  ft4S  an) 

Slum  CODE  TaiB-oi-a 


(Ex 
Coat 


lor 


*•  iBVersiBwe  ^^oatBDeroe 
CoBBntoston. 

action:  Notiix  of  pustpuiuuDent  of 
procedcral  suhudule. 

suaanRKTlw  praoadaral  scbadule  far 
subainioa  of  avidHwe  and  issnanne  af 
a  deditoa  is  poatpooad  peadhig  a 
further  oidar  of  tka  Gonoinian.  TUa 
suspension  ia  naoaaaaiy  to  allow  tiMt 
for  die  cailnads  to  paapen  Ih 
submisaiaa  eftar  1M8  ooat  date  I 
poldiahed  Mdar  tin  Uaifann  Kaihuad 
CoatiBg  Syatom  (UKSI  and  to  pcnit 
resflialton  of  pendiag  issaes  legarding 
recyclable  rate  cwn^illanre  procedores. 
EFMCTMI IMITK  SepteBlbei  S,  1900.  - 
miniRTMM  MPOWWnON  COMTACn^ 
Joseph  R  Dettmar,  (202)  Z7»-72tS.  fllX) 
for  hearing  impaired:  (2BS)  275-1721). 
■Hit  if  mum  iwumAiiow.  Notice  of 
postponement  of  procedtneal  schedule. 
Set  fortti  In  (he  Commission's  recydable 
rate  conp&ance  regulations  (4B  CPR  part 
1145.  published  at  54  FR  42S09,  October 
17, 1989),  as  it  an>lies  to  a  proceeifing  to 
be  condoctad  beginning  Se|>tember  IS. 
199a 

Additional  inibnnation  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  tiie  Ml  decision,  write  to,  call 
or  pidc  op  in  person  froac  Dynamic 
Concepts.  Inc^  room  2229.  laterstete 
CoBuneroe  Consmiaeion  Baildiog, 
Washington,  DC  20423.  Telephone:  (20^ 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  servioes  (202)  275-172L) 

Tliis  decisioa  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 


Decided  Aagufl  20, 1900. 

By  thr  rr""*'-^'  n»«ir««ii  PhiHifa-  Vimt 
Chairman  PhiUipa,  GoaanisaioDen  SiouBoas. 
Lanbotey  aad  Bmawtt 
8iiteeyL.SaicklBad.)t, 
Seaetaiy. 
[FR  Doc.  00-2WB8  FBad  9-e-aO;  a^«5  am] 


[ 


Docket  Na  317381 


Exemption:  Famglan  Railroad  Co^ 
Inc.— Acqidamon  and  OparaHon 
Exampflen-ContinantAIRaB-Fraigitf 
Sarvicaa,  Inc. 

Femglen  Railroad  Co.,  Inc.  (FRC),  has 
filed  a  notice  of  exemption  to  acqtdre 
and  operate  9.1  miles  of  rail  line  owned 
by  OontineRtal  Rml-Preight  Services, 
Inc  betwe«i  rail^Kist  150A  at  Harlei^ 


Junction,  aad  miiepoat  tS^X  at  i 

wastohai 
after! 
whicki 
Aiqn 

ComariMloB  and  ao^ad  an  Kalvta  |. 
Dawd.  Stoaar  ft  LoAoa.  isai 

1 tiiiii'iiiii  mr  Ti'iir'  u-^n 

DC  20088. 

FRC  shall  rstato  fts  totaraat  to  and 
trice  BO  atoaatoi 


the  Mae  Hiat  are  80  yaats  oU  ar  aider 

process  of  tfw  NalioDal  HMoric 
PteeervaMen  Act.  16  VSJC  4W. 

This  aaHoe  Is  filed  nader«  CFR 
llSOiSl.  If  tte  natfoe  oootatos  Mse  ar 
mislea<&ig  iufewaaWen.  the  umiapttan  ta 
void  xib  imtio.  PetWom  to  lavoiw  tlie 
exemption  vnder  48  U  .S.C  1IXM|4  bh^t 
be  ffled  at  any  tiote.  The  fiilBg  of  a 
petitioB  to  reveika  wiB  not  aat^nticaSy 
stay  ^te  trensactioB. 

Decided:  Aqgust  22, 1990. 

By  the  Commiaaimi,  Daa*d  U.  Kanaobnik. 
Difcctoc  OGBca  of  I^oceedtqgs. 

Sidney  L.  Strickland.  )rn 

Secretary. 

[FR  Doc.  Oa-JOOea  FOad  »-a-0(k  •.•4S  am] 


DEPARTMENT  OF  JUSTICE 


Ndtoaof 
Purauant  toCERCLA 

In  accwdance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  16, 1990,  a 
proposed  Coasent  Decree  to  United 
Statet  V.  Geaeral  Laaanatm.  Inc  BamH 
J.  Paioooe.  andf.Bi7aBDowiias,fH^ 
FLA.)  (Civii  No.  08-0«7-Civ-)^12),  has 
been  lodged  with  die  Federal  Distiiot 
Court  for  the  Mddle  District  af  Florida. 
The  Complaint  soogkt  raoovary  of 
approximately  $206,000  in  costs  toaarad 
by  EPA  to  date  in  response  to  the 
rdease  and  ttaeatenad  rsltass  of 
hasardoBS  sriwtaaoes  at  a  ianinatiag 
facility  in  Jasper,  Florida  (t^oieral 
Laminates*)  pursaant  to  section  107(a) 
of  the  Conprebensive  Environmental 
Response.  Compensatton,  and  Liability 
Act  of  1960  (CERCLA),  as  amended.  42 
U.S.C.  9801  el  aL  Tlds  setderaent 
resolves  daims  of  the  United  States 
against  defendant  J.  Bryan  DowKng.  The 
CompOaint  alleged  that  Dowfing  was  a 
3%  owner  of  the  ooespany  and  operator 
of  the  facility.  Under  die  propoeed 
Consent  Decree,  DowHag  will  pay 
$10,086l 

The  DepartBoat  ef  Jastice  wiB  receive 
for  a  period  (rf  Udity  (31^  days  from  die 
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date  of  this  publication  conunents 
concerning  ihe  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington.  DC  200i4,  and  should  refer 
to  United  Stateg  v.  GeneraJ  Laminates, 
Inc.,  Basil/.  Falcone,  and  J.  Bryan 
Bowling.  DJ  #90-11-3-479. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Middle  District  of  Florida,  409  Post 
Office  Building.  311  West  Monroe  Street, 
JacksonviUe,  Florida  32201:  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  NE., 
Atlanta.  Georgia  30305;  and  (3)  the 
Environmental  Enforcement  Section 
Document  Center.  1333  F  Street  NW., 
suite  eOO,  Washington,  DC  20004, 202- 
347-7829.  Copies  of  the  proposed  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy  lease  enclose  a  check  in  the 
amount  of  )3.50  ($0.25  per  page  for 
reproduction  costs)  payable  to  Consent 
Decree  Library. 
GMCS«W.VaBClBv«. 
Deputy  Assistant  Attorney  General, 
Environment  Gr  Natural  Resources  Division. 
[FK  Doc  90-21012  Filed  9-6-SO;  8:45  am] 
MUMQ  OOOC  441»«l-« 

Notice  Of  Lodging  Of  Final  Judgment 
faiy  Consent  Pursuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation,  and  LJal>nity 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  27, 1990,  a  consent 
decree  in  United  States  v.  Hercules. 
Incorporated,  et  al..  Civil  Action  No.  89- 
562-LON,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Delaware. 

The  complaint  filed  by  the  United 
States  on  October  16, 1989,  alleges  that 
Hercules,  Incorporated.  Avon  Products, 
Inc.,  Champlain  Cable  Corporation, 
Chrysler  Corporation,  EJ.  duPont  de 
Nemours  ft  Co.,  Inc  General  Motors 
Corporation,  ICI  Americas,  Inc..  and 
Witco  Corporation,  are  responsible  to 
reimburse  the  United  States  costs 
totalling  in  excess  of  $745,92&00 
incurred  by  the  Environmental 
Protection  Agency  ("EPA")  between 
November  1. 1079  and  May  31, 1984,  in 
responding  to  the  release  and 
threatened  release  of  hazardous 
substances  from  the  Delaware  Sand  ft 
Gravel  Superfund  Site  in  New  Castle 
County,  Delaware  (the  "Site").  The 


complaint  alleges  that  the  defendants 
arranged  for  the  transport  to  and 
disposal  of  liquid  wastes  containing 
hazardous  substances  at  the  Site.  The 
United  States,  on  behalf  of  EPA.  sought 
judgment  against  the  defendants  joinly 
and  severally  for  reimbursement  of  the 
aforementioned  past  response  costs 
under  section  107(a)  of  CERCLA, 
9607(a),  and  a  determination  under 
section  113(g)(2)  of  CERCLA.  42  U.S.C. 
9613(g)(2),  that  any  finding  of  liabUity 
would  be  binding  in  any  subsequent 
action  for  further  response  costs. 

In  the  consent  decree,  seven  "Settling 
Defendants",  Hercules,  Incorporated, 
Champlain  Cable  Corporation,  Chrysler 
Corporation,  E.I.  duPont  de  Nemours  ft 
Co.,  Inc..  General  Motors  Corporation, 
ICI  Americas,  Inc.,  and  Witco 
Corporation,  have  agreed  to  reimburse 
the  Hazardous  Substance  Reponse  Trust 
Fund  (the  "Fimd")  in  the  amount  of 
$600,000.00  The  consent  decree  does  not 
resolve  the  Settling  defendants'  liability 
for  any  costs  other  than  those  incurred 
by  the  Untied  States  between  November 
1, 1979  and  May  31, 1984.  and  costs  of 
enforcement  associated  with  and 
statutory  interest  accrued  upon  those 
costs.  Defendant  Avon  Products.  Ina, 
has  not  agreed  to  resolve  its  liability  to 
the  United  States.  Under  the  consent 
decree,  the  Court  will  retain  jurisdiction 
over  the  United  States'  claim  against 
Avon  Products,  In&,  and  the  United 
States'  request  for  declaratory  relief 
against  all  of  the  defendants  under 
section  113(g)(2)  of  CERCLA,  42  U.S.C. 
9613(g)(2). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  bom  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v,  Hercules, 
Incorporated,  et  al.,  DOJ  Ref.  No.  90-11- 
2-298.  The  proposed  consent  decree  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  District  of  Delaware.  J. 
Caleb  Boggs  Federal  Building.  844  King 
Street  room  5110.  Wihnington. 
Delaware.  Copies  of  the  consent  decree 
may  also  be  examined  and  obtained  in 
person  at  the  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  room  6314,  Tenth  and 
Peimsylvania  Avenue,  NW., 
WashLagton.  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  bom  the 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 


EHvision.  Department  of  Justice,  Box 

7611,  Ben  Franklin  Station,  Washington. 

DC  20044.  When  requesting  a  copy  of 

the  consent  decree  by  mail,  please 

enclose  a  check  in  the  amount  of  $1.80 

(ten  cents  per  page  reproduction  costs) 

payable  to  the  "Consent  Decree 

Ubrary." 

Riduid  B.  Stewart, 

Assistant  Attorney  General,  Environment  and 

fJatural  Resources  Division. 

[FR  Doc.  90-21013  Filed  9-«-00;  8:45  am] 

WUJNO  COOe  441»41-M 


Notice  of  l-odging  of  Consent  Decree 
in  United  States  v.  StieiierCilobe 
Corporation,  et  aL,  Under  the 
Compreliensive  Environmental 
Response,  Compensation  and  LJal>Uity 
Act 

In  accordance  with  section  122(d)(2) 
of  the  Comprehensive  Enviroimiental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  the  policy  of  the  Department  of 
Justice.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Shellei^Globe 
Corporation,  et  al..  Civil  Action  No.  1:90 
CV  733  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Michigan,  on  August  28th, 
1990.  This  action  was  brou^t  for  the 
cleanup  of  the  Auto  Ion  Superfund  site 
("Site")  located  in  Kalamazoo, 
Michigan,  and  for  the  recovery  of  costs 
expended  by  the  United  States  in 
connection  with  the  Site. 

The  consent  decree  is  entered  into 
between  plaintiff,  the  United  States,  and 
numerous  parties  referred  to  as  "Settling 
Defendants,"  including  one  party  that  is 
alleged  to  have  owned  the  Site  at  the 
time  of  disposal  of  hazardous 
substances  there,  and  40  additional 
parties  that  are  alleged  to  have  arranged 
for  treatment  or  disposal  of  hazardous 
substances  at  tiie  Site.  The  Decree 
requires  the  Settling  Defendants  to    ' 
finance,  design,  and  perform  an 
operable  unit  remedial  action  for  the 
Site.  The  |nain  components  of  this 
remedial  action  include:  (1)  Excavation, 
treatment  and  off-site  disposal  of 
contaminated  soils  found  above  the 
groundwater  table  at  the  Site,  (2) 
replacement  of  such  contaminated  soils 
with  clean  fill  and  (3)  maintaining  a 
security  fence  to  control  access  to  the 
Site  pending  completion  of  remedial 
action  at  the  Site.  Tie  Decree  also 
requires  the  Settling  Defendants  to  pay 
all  oversight  costs  and  other  response 
costs  incurred  by  the  U.S. 
Environmental  Protection  Agency  after 
December  27, 1989. 


The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Sheller- 
Globe  Corporation,  et  al,  DJ  Ref.  #90- 
11-2-479. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan,  399  Federal  Building,  Grand 
Rapids,  Michigan  49503  and  at  the 
Region  V  Office  of  the  U.S. 
Environmental  Protection  Agency,  111 
West  Jackson  Street  Third  floor, 
Chicago,  Illinois  60604,  (202)  347-2072. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street  NW.,  suite  600, 
Washington,  DC  20004.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$40.00  (twenty-five  cents  per  page 


reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
Richard  B.  Stewart. 

Assistant  Attorney  General  Environment  and 
Natural  Resources  Divison. 
[FR  Doa  90-21014  FUed  0-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifleatlons  of  Eligibility  to  Apply  for 
Worfcsr  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woriicers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  D. 

Appendix 


chapter  2,  of  the  Act  Tlie  invettigationf 
will  further  relate,  as  appropriate,  to  ttie 
determination  of  the  date  on  indiich  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  In  die 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  sudi 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  17, 1990. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  17, 1990. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601 D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  27th  day  of 
August  199a 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance, 


PatWoner  Union/workare/flrm 


Amarican  Rbm-Wayna  Road  (UPIU) 

Amarican  FX)rtt.Anna»<ong  Road  (UPtU) 

Amarican  Homa  Products/Whitahall  Laboratorias 

(OCAW). 

Champion  Intl.,  Cccp.,  KKcMtat  Div.  (Wodtere) 

CNG  Davaiopment  Co.  (Worfcara) 

DaaVHia  Blouaa  Co.,  Ina  (ILGWU) 

DICO  Inc  (Workata) 

ELW  (Wo»kaf») 

Evanita   FtMr  Corpi.   Batiary  Saparator   Blv. 

(UPIU). 

Gallaghar  ft  David,  Inc.  (Company) 

Gear  Drilling  Ca  (Coaipany) 

KX  Retail  Systems  (Company) 

LA.  Shirt  Co.,  mt  (ACTWU) 

Laxirtglon  SporlsiMar  Ca  (Worlws) 

N.I.  (Norria)  Ind,  (l>«D 


ONn  Spadatty  Produols,  Inc.  (Wortcara) 

Red  Eigla  Reaourcas  Corp.  (Wortcara) 

Ristanca  Corp.  (Wortiars) 

Sherwood  Medtoal  Co.  (Wortcara) 

Slawson,  Exploration  Ca,  Inc.  (Company) 

White  Storage  &  Retrieval  Syatama,  Inc.  (Cont- 
P«V)- 


Location 


Data 


Batda  Creek.  Ml. 
BatUa  Creek,  Ml. 
EHchait  IN 


KKcMtat.  WA — 
PKtabcjrgh.  PA.... 
Danialsville.  PA. 
Dea  Moinaa,  lA.. 
Ufayette,GA.„. 
Corvallla,OR..... 


MA.. 


HavermM, 

Denver,  CO 

Utk:a,  NY 

Northampton,  PA..... 
Lexington,  SC  .......... 

Rlvert)ank.CA 

Llmerock.RI 

Oklahoma  Qty,  OK.. 
Mwitons,  IN.......».».. 

Watartwry.  CT 

AmarWaTX 

Keniworth.  NJ.. 


8/27/90 
4/27/90 
8/27/90 

8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 

8/27/90 
8/27/90 
8/27/00 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 
8/27/90 


Dateof 


7/31/90 
7/31/90 
8/13/90 

8/15/90 
8/14/90 
8/16/90 
8/14/90 
8/16/00 
8/13/90 

8/15/90 
8/17/90 
8/15/90 
8/17/90 
8/14/90 
8/09/90 
8/13/90 
8/00/90 
8/00/90 
8/16/90 
8/06/90 
8/14/90 


PWUOn  NO* 


24.769 
24.770 
24,771 

24.772 
24,773 
24.774 
24.775 
24,776 
24.777 

24,778 
24.779 
24.780 
24,781 
24,782 
24,783 
24,784 
24,785 
24,786 
24,787 
24,788 
24,789 


Afflb^^M  tvnj^u^MA 


Door  panels. 
Doorpanela. 

Medicine. 

Softwood  lumber. 

Ol&gaa. 

Womana*  l)louaea. 

Motor  parte. 

Yam. 

Battery  aaparaton. 

Shoe  patteme. 

onager 

Caah  fagiatera. 

Ladiaa'  ahirta  >  blouaaa. 

Men's  A  boya'  outantaar. 

Caainga. 

r^ioio.  cnwmcmi 

Oiagai. 

Wire  aiiimbmi  * 

Tubing. 

Oiagaa. 

Rektaval  ayalama. 


[FR  Doc.  90-21087  FUed  8-6-00;  8:45  am] 
MUINQ  OOOe  4S1IMS-II 


Determinations  Rsgarding  EllgibiUty  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
simunaries  of  determinations  regarding 


eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  1990. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 


FMenl  Register  /  VoL  55.  No.  174  /  Friday.  September  7.  1990  /  Notioes 


^ 


Federal  Regbter  /  Vol.  55;  No.  174  /  Frtday.  September  7.  1990  /  Noticet 


of  the  9oiq>  tUgdiifity  requirements  of 
8«ctiaa  222  of  the  Act  mut  be  Biet 

(1)  "niat  a  aignificaiit  number  or 
proportion  td  tbe  wotkan  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totaBy 
or  partially  separated. 

(2]  That  sales  or  pradriction,  or  both, 
of  the  firm  or  sobdivisiao  have 
deoeaaed  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  Erectly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  inportmtly  to  the 
separations,  or  threat  thereof,  and  to  tfie 
absolute  decline  in  sales  or  production. 

Negetwe  Determinations 

In  each  of  die  following  cases  tbe 
invest^aticm  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  kicreased  imports  did  not 
contribute  importantly  to  worker 
separations  at  tbe  fino. 
TA-W~24, 541;  Anchor  Hocking 

Industrial  Glass  Co.,  Monaco,  PA 
TA-W-24, 565;  Ben-Mont  Corp, 

Bennington,  VT 
TA-W-24, 583;  My  Lady  Sportswear. 

Newark,  NJ 
TA-W-24, 585;  PoUington  Machine  » 

Tool.  Inc..  Marion,  MI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  tfie 
reasons  specified. 
TA-W-24, 639: /.H.  Collectibles. 

Nevada.  MO 
The  investigation  revealed  that 
criterion  (1]  has  not  been  met  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-24.  584;  Panhandle  Royalty  Co^ 

Oklahoma  City,  OK 

The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-24,  S82;Lynell.  Inc.,  Zanesville, 
OH 

Tbe  workers^  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-24. 570;  Egyptian  Drilling. 
FairpeU.  O. 

The  investigation  revealed  tihat 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  diving  tfie 
relevant  period  as  reqidred  for 
certification. 

TA-W-24. 571;  The  Eureka  Co.. 
Bloomington.  IL 


Increased  imports  did  not  contribute 
importantly  to  worker  aqparatioBa  at  the 
firm. 

TA-W-24. 574;  GID  Energy.  Inc.. 
Houston,  TX 

Increased  imports  did  not  contribute 
importantly  to  woricer  separations  at  the 
firm. 

TA-W-24, 59(i  Ampacet  Corp..  ML 
Vernon,  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  tbe 
firm. 

TA-W-24. 568;  Bandy  Tubing. 
Winchester.  KY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Datenninations 

TA-W-24, 557;  Varco  International.  Inc.. 
Martin-Decker,  Marshall,  TX 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  January  1. 

igga 

TA-W-24,  579;  Lomax  Exploration  Co.. 
Roosevelt,  UT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jane  21. 
1989. 

TA-W-24. 580;  Lomax  Exploration  Co.. 
Salt  Lake  City.  UT 

A  certification  was  issued  covering  aU 
workers  separated  on  or  after  June  21, 
1989. 

TA-W-24, 546;  Flextronics 

International.  Fitchburg,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13, 
198a 

TA-W-^4. 577;  Shirley  of  Atlanta.  Inc.. 
d.b.a.  Lafayette  Mfg  Co..  Lafayette. 
GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  3, 
1980  and  before  May  31. 199a 

TA-W-24, 577 A:  Shirley  of  Atlanta.  lac. 
Headquarters,  Atlanta,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jiuie  3, 
1989  and  before  May  31. 1990. 

TA-W-24. 577B;  Shirley  of  Atlanta.  Inc.. 
d.b.a.  Georgia  Sportswear, 
Camesville,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  3. 
1989  and  before  May  31, 1990. 

TA-W-24.  B77C;  Shirley  of  Atlanta,  Inc. 
dbut  Georgia  Sportswear,  Ila.  GA 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  June  3, 
1989  and  before  May  31. 199a 


TA-W-24,  S77D;  Shirhy  of  Atlanta.  Inc., 
d.b.a.  Raiasville  Garment  Co., 
Rainsville,  AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  3, 
1989  and  before  May  31. 199a 

TA-W-24,  577E;  Shirley  of  Atlanta,  Inc. 
db.a.  Crossville  Mfg  Co., 
Crossville,  AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  3, 
1980  and  before  May  31. 199a 

TA-W-24, 556;  Laser  Magnetic  Storage 
International  Co.,  Narristown,  PA 

A  certification  was  issued  covering  aQ 
workers  separated  on  or  after  June  12, 
1989. 

TA-W-24,  587;  Thomson  Co.,  Thomson, 
GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  21. 
1989. 

TA-W-24,  554;  Kellwood  Co^ 

Greenfield,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  24, 
1988. 

TA-W-24, 562;  Robertshaw— Tennessee 
Div..  Inc..  Carthage.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15. 
1989. 

TA-W-24.  534;  Prophecy  Corp., 
Carrollton.  TX 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  June  6, 
1989. 

TA-W-24,  586;  Sunstrand Advanced 
Technology  Group,  Denver,  CO 

A  certification  was  issued  covoing  all 
workers  separated  on  or  after  June  2a 
1989. 

TA-W-24.  543;  Bridal  Originals,  St 
Louis,  MO  and  (grating  at 
Various  Other  Locations: 

TA-W-24, 543A  CollinaviUe,  IL 
TA-W-24.  543B  Belleville,  IL 
TA-W-24,  543E  Bowling  Green,  MO 
TA-W-24,  S43CDuquoin.  IL 
TA-W-24. 543D  Sparta.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1989. 

I  hereby  certify  diat  the 
aforementioned  determinations  were 
issued  diuing  the  month  of  August  199a 
Copies  of  these  determinations  are 
available  for  inspection  in  room  6434. 
U.S.  Department  of  Labor,  601  D  Street 
NW.,  Washington,  DC  20213  during 
normal  business  hours  or  will  be  mailed 
to  persons  to  write  to  the  above  address. 


Dated:  August  29. 199a 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjuatment 

Asaietance. 

(FR  Doc.  90-21088  nied  9-6-90;  8:45  amj 


Emptoyment  Stendards  Administration 
Wage  and  HowDiviaion 

Mintonum  Wagae  for  Federal  and 
FaderaRy  Aaaiated  Construction; 
General  Wage  petermlnatlon 
Dedalona        I 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  authority  of  the  Secretary  of 
Labor  pursuant  to  the  provisions  of  the 
Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  a  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  die  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
Tninimnm  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
diat  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  fiequently  and  in  large 
volume  causes  procedures  to  be 
'impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 


supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  tiieir  date  of  notice  in  the  Fadonl 
Register,  or  on  the  date  written  notice  is 
received  l^  the  agency,  whichever  is 
eariier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  woric  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
government  agency  having  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of . 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

Tbe  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitied  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
n\miber(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Florida: 

FL90-17  Oan.  5. 1990) ...  p.  143.  p.  144. 
New  Jersey: 

NI90-2  Oaa  5, 1990) .».  p.  665.  pp.  666-671. 

NjgO-a  Oan.  5, 1990) .....  p.  665.  pp.  666-692. 

NI90-4  Uan.  5, 1990) .....  p.  709.  pp.  710- 
712,715. 

NI90-7  Qan.  5, 1990)  „...  p.  731,  pp.  732.734- 
734b. 
New  Yoric 

NY90-2  Qan.  5. 1990)....  p.  739,  pp.  744.755- 
757. 

NYOO-7  Oan.  5, 1900)...  p.  797.  pp  790,807. 

NY90-13  Oan.  5, 1990)..  p  861,  p.  863. 
Pennsylvania: 

PA90-2  Oan.  5, 1990) ...  p.  921.  p.  922. 


PA8O-8(Ian.8bl80O).. 
PAOO-8  Oan.  S.  1900) .. 
PA9O-0  Oan.  5, 1900) .. 
PAgO-14  Oan.  6, 1990) . 


p  061.  p  961. 
p087,  p906. 
p  007,  p  900. 
p  lOiO,  pp  1020- 
lOZL 
Virginia: 
VA90-6  Qua.  6, 1900)...  p  1213,  p.  1214. 
VAgO-23  Qan.  5. 1900).  p  1271,  p.  127Z 

Volume  It 

None 

Volume  in 

Arixona: 
AZOO-1  Oan.  5,  I960)...  p  9,  pp.  11-14. 


General  Wage  Detannlnation 
Publicatioo 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  tbe  Government  Printing  Office 
(GPO)  document  entitied  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202)  78^ 
3238. 

When  ordering  subscriptionCs),  be 
sure  to  specify  the  State(8)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  31st  day  of 
August  1900. 
AlanLMoss, 

Director,  Division  of  Wage  DeterminatimtM. 
[PR  Doc  90-21002  Filed  0-6-60;  8:45  amj 
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Penalon  and  Welfare  Beneftta 
Administration 

Advisory  Council  on  Employee 
wenare  ana  renston  ueiieiii  inane. 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C  1142.  a  public  meeting  of  the 
Work  Group  on  Pension  Fund 
Investment  Behavior  of  the  Advisory 
Council  on  Employee  Welfare  and 
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Pension  Bcn^t  FlaiM  will  be  hdd  at  9 
a.m.  Moaday,  ScptembCT  24. 1900.  in 
room  N-3437  AB,  U.S.  Depertraent  of 
Labor  Boikfing.  TUrd  and  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

thjs  nine  member  Woddng  Croiqi 
was  fanned  1^  the  Advisivy  Council  to 
study  issues  relating  to  Pension  Fund 
Investment  Behavior  for  employee 
welfare  plans  covered  by  ERISA. 

The  purposes  of  die  September  24. 
meeting  are  (1)  to  conduct  a  general 
discussion  by  members  of  die  work 
group  regarding  testimony  taken  and 
findings  to  date,  and  (2)  to  develop 
preliminary  findings  and 
recommendations  for  consideratioo  by 
the  Advisory  Council  The  Working 
Group  will  also  take  testimony  and  or 
submiajions  from  employee 
representatives,  empkryer 
representatives  and  other  interested 
individuals  and  gnMqis  regarding  the 
subject  matter. 

Individuals,  or  represoitatives  of 
organizations,  wisl^ng  to  address  the 
Working  Group  should  sidMBit  written 
requests  on  or  before  September  19, 
199a  to  William  E.  M(»tow.  Executive 
Secretary.  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677, 200 
Constitntioa  Avenue.  NW.,  Washington. 
DC  202ia  Oral  presentatkms  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20]  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  oo  or 
before  Septembtf  19. 189a 

Signed  at  Washi^toa  DC  this  4th  day  of 
September,  ISOa 
David  Gaocge  Ball, 

Assistant  Secretary  for  Pension  and  We/fare 

Benefits  Administration. 

[FR  Doc  flO-ZlOei  Filed  9-6-80: 8:45  am] 
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Advisory  Cound  on  Employe* 

Meeting 

Pursuant  to  the  aothority  contained  in 
section  512  of  the  Employee  Retiremoit 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C  1142.  a  public  meeting  of  the 
Work  Croop  on  Enforcement  of  the 
Advisory  Comicil  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  1:30  pja.  Monday,  September  24, 1900. 
in  room  N-3437  A&B.  VJ&.  Department  of 
Labor  Building.  Third  and  Coaastitiitioa 
Avenue.  NW..  Washington,  DC  20eia 


This  ten  member  Working  Group  was 
formed  by  dw  Advisory  Council  to  study 
issues  relatmg  to  Annoities  for 
easfiayee  welfare  plans  covered  by 
ERISA. 

Hie  purpose  of  flie  September  24, 
meetii^  is  to  invite  and  hear  comments 
from  interested  groups  ar.d  the  general 
public  concerning  proposals  to  amend 
the  current  ERISA  enforcement  sdbeme. 
The  Woridng  Group  will  also  take 
testimony  and  or  sulnnissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  or  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  19, 
1990,  to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677, 200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
Hill  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  19, 1990. 

Signed  at  Washington,  DC  diis  4th  day  of 
September.  199a 
David  Georga  BaO. 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits  Administration. 

(FR  Doc.  90-21082  Filed  9-6-90;  8:45  am] 


Advisory  Council  on  Employee 
wenare  ana  pension  ueiieiii  ruu iSt 


Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Flans  will  be  held 
on  Tuesday,  September  25, 1990,  in  room 
S-42].'i.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  purpose  of  die  Sixty-Fourth 
meeting  of  the  Secretary's  ERISA 
Advisory  Coiuual  which  wiU  begin  at 
9.30  a jn.,  is  to  review  and  discuss  a 
status  report  being  prepared  by  each  tA 
the  Coundrs  work  group  i.e..  Annoities: 
Pension  Fund  Investment  Behavior; 
Enforconent,  and  to  invite  public 


comment  on  any  aspect  of  the 
administration  of  ERISA. 

Members  of  the  pabhc  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
September  19, 1990  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  suite  N-5677, 200  Constitution 
Avenue,  NW.,  Washington.  DC  20210 
Individuals,  or  represmtatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  523-8753.  Oral 
presentations  wiU  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  18. 1990. 

Signed  at  Washington,  DC  this  4tfa  day  of 
September,  1990. 
David  Geofge  Ban. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  90-21093  Filed  9-6-90;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agenqf  Information  Collection 
Activities  Under  OIBB  Review 

AOENCV:  National  Endowment  for  die 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  these  information 
collections  must  be  submitted  by 
October  9. 1990. 


:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  room  3002. 
Washmgton.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  sudi  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endowment  for  the  Arts. 
Adminsitrative  Services  Division,  room 
203, 1100  Pennsylvania  Aveme,  NW., 
Washington.  DC  zasOB;  (202-682-6401). 


ITKM  OONTACIS 

Mrs.  Anne  C  Doyle.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506;  (202-682-6401) 
from  whom  copies  oS  the  documents  are 
available. 

swPianNrAiiY  wrowMATiott  The 
Endowment  requests  the  reinstatement 
of  two  previously  approved  ooUectlonf 
of  infOTmation.  lUs  entry  is  issued  by 
the  Endowment  and  contains  the 
following  infonnation: 

(1)  The  title  of  the  form:  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  tc  report;  (4)  what  the  form  will 
be  used  fon  (5)  an  estimate  of  the 
number  of  responses;  (6)  die  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  4«  U.S.C  3504(h). 

Title:  Fellowship  and  Individual  Proiect 
Final  Report  Form 

Frequency  of  Collection:  One  time. 

Respondents:  Individuals  or  households. 

Use:  The  requested  information  is 
needed  to  enable  Endowment 
fellowship  grant  recipients  to  comply 
with  Agency  and  OMB  final  report 
requirements  and  for  the  Endowment 
to  c(»oply  with  its  legislative 
requirement  to  conduct  post-award 
evaluations. 

Estimated  Number  of  Respondents:  700. 

Average  Burden  Hours  per  Responses:  1. 

Total  Estimated  Burden:  700. 

Title:  Fellowship  and  Individual  Project 
Grant  CompQiance  Agreement  and 
Payment  Request  Form. 

Frequency  of  Collection:  One  time. 

Respondents:  Individuals  or  households. 

Use:  The  requested  information  is 
needed  to  enable  Endowment  to  pay 
fellowship  ^nnt  recipients  their  grant 
funds. 

Estimated  Number  of  Respondents:  700. 
Average  Burden  Hours  per  Response:  2. 
Total  Estimated  Burden:  140. 

Anne  C  Doyle. 

Administrative  Services  Division.  National 
Endowmait  for  tbe  Arts. 
[FR  Do&  90-20QBB  Filed  9-6-60: 8:45  am] 
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Meeting;  Design  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  02-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Advancement  Grants 
for  Organizations  Section)  to  the 


National  Cooncil  on  tfie  Arts  will  be 
held  on  September  26, 19B0  from  9 1 
6:30  p.m«  September  26  from  B-61, 
September  27  from  94  and  September 
28  from  9-2  in  room  M14  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

A  portion  at  this  meeting  will  be  open 
to  the  public  on  September  28  from  12 
noon-2  p  jn.  The  tt^rics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  September  25  bom  9  ajn.-6:30  pjn.. 
September  26  from  9  a.m.-6  p.m., 
September  27  from  9  a.mv4  pan.  and 
September  28  from  9  a.m^l2  noon  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  die 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  pant 
applicants.  In  accordance  with  die 
determination  of  the  Chainnan  of 
August  7, 1990.  as  amended,  diese 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  title  6.  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  porticms  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  witii  the  approval  of  the  fuU- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  ^ledial  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
WashLogton,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  30, 1990. 
Yvonne  M.  SaUn*. 

Director,  Council  and  Panel  OpavtkmM, 
National  Endowment  for  the  Arts. 
[FR  Doc.  90-21088  Filed  9-6-90;  8:45  am] 
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Pursuant  to  section  10(aK2)  of  fte 
Federal  Adviasty  Committee  Act  (Pnbb 
L  02-463),  as  amended,  notice  is  berebir 
given  that  a  meeting  of  the  Vlsoal  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Conncfl  on  the  Arts  wdU  be 
held  on  September  24, 1900,  from  9:30 
a.m.-6  pjn.  and  on  September  25  bom  9 
a  jnv-6  pjn.  in  nxnn  710  at  the  Nancy 
Hanks  Center,  1100  Penu^vania 
Avenue.  NW..  Washington.  DC  2060& 

This  meeting  wiU  be  open  to  ttie 
puUic  on  a  space  available  basis.  The 
Topics  for  discussion  will  be 
Congressional  Update,  Agency  Update, 
FY  92  Guidelines/Organizations,  FY  00 
Visual  Artists  Fellowships  and  Flve- 
Year  banning  Document  Update. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  diereot 
of  advisfHy  panels  which  are  open  to  the 
public 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  (Uscretion  of  the 
chairman  of  the  panel  if  the  chainnan  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Feda«l 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  ttie  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  of  Special  Constituencies, 
National,  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washhigton,  DC  20506,  202/682-5532. 
TTY  202/682-5406,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  sa  1900. 
Yvomie  M.  Sabine. 

Director,  Council  and  Panel  Operations, 
National  Endownment  for  the  Arts. 
[FR  Doc  90-21069  FOed  9-6-90;  8>1S  am] 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Health  Benefits 
Program;  Medically  Underserved 
Areas  for1991 

agency:  Office  of  Personnel 
Management. 
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;  Notice  of  inedically 
underserved  areas  for  199L 

■t—imrr  The  OfBce  of  Personnel 
Management  has  completed  its  annual 
detennination  of  the  states  that  qualify 
as  Medically  Underserved  Areas  under 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program  for  calendar  year  1901. 
Iliis  determination  is  necessary  to 
conq)ly  with  a  provision  of  FEHB  law 
that  mandates  special  consideration  for 
enrollees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  states 
wi^  critical  shortages  of  primary  care 
physicians.  Aocordin^y.  for  calendar 
year  1901.  OFM  has  determined  that  the 
following  states  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Idaho,  Louisiana.  Mississippi. 
New  Mexico.  North  Dakota,  South 
Dakota,  West  Virginia,  and  Wyoming. 

■FFiCiiyi  DATES:  January  1. 1991. 

KM  RMTHUI  W^OWMOTIOII  CONTACH 
Karen  Leibach.  (202)  607-0775.  exL  207. 

tUmOMNTAIIY  mponmation:  FEHB 
law  (5  U.S.C  8e02(m)(2))  mandates 
special  consideration  for  enroUees  of 
certain  FEHB  plans  who  receive  covered 
health  services  in  states  with  critical 
shortages  of  primary  care  physicans. 
Such  states  are  designated  as  Medically 
Underserved  Areas  for  puiposes  of  the 
FEHB  Program,  and  the  law  requires 
payment  to  all  qualified  providers  in 
these  states. 

FEHB  regulations  (5  CFR  89a701) 
require  0PM  to  make  an  annual 
determination  of  the  states  that  qualify 
as  Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Human 
Services  state-by-state  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Census  figures  on  state  resident 
population. 

U3.  Office  of  PBtwmiel  Management   - 

CoostaBO*  B«ny  Newnan. 

Dinctor. 

[FR  Do&  90-21068  Filed  9-e-«0:  MS  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[RaL  Na  S4-2t3t2;  Re  Na  8fl-IIASO-9»- 

45] 

S«H-R«gulatory  Organlzattone; 

NallomI  AMOdation  of  SecurMM 

DMtort,  Inc;  PrepoMd  Rul*  CtMHig* 

nelidng  to  Aiimidiiniite  to  Iho 


MiMlry  RogMralion  or  Trmsfor. 
FomlM 

Pursuant  to  section  19(b)(1)  of  tiie 


Securities  Exchange  Act  of  1934  ("AcT ), 
15  U.&C  78s(b)(l).  notice  is  hereby 
given  that  on  August  1. 1990,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC') 
the  proposed  rule  change  as  described 
in  Items  I.  n.  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Seif-cegolatory  Organiiatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  NASD  has  proposed  amendments 
to  die  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer,  Fonn 
U-4  which  will  allow  a  previously 
registered  person  to  certify  as  to  the 
completeness  and  accuracy  of  his 
disciplinary  record  in  the  Central 
Registietion  Depository  ("CRD")  system 
and  alleviate  the  need  to  resubmit  full 
details  of  all  reportable  items  upon 
transfer  of  his  registration  to  a  new 
brokw-dealer. 

n.  Sdf-iegulatory  Organiiation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
NASD  induded  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  make 
certain  amendments  to  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer,  Form  U-4. 
Over  the  last  several  years,  the  North 
American  Securities  Administrators 
Association  (NASAA)  and  self- 
regulatory  organizations  including  the 
NASD,  the  New  Yoik  Stock  Exchange 
(NYSE),  and  others,  accumulated  a 
number  of  requested  modifications  to 
clarify  and  strengthen  the  existing 
provisions  contained  in  this  form. 
Representatives  of  NASAA  and  the 
NASD  considered  the  requested 
modificaticMis  and  proposed  that  certain 
modifications  be  adopted  by  their 


respective  orgenizations.  NASAA  and 
the  NASD  Board  of  Governors  have 
approved  the  modifications  which  are 
the  subject  of  this  filing. 

The  Form  U-4  is  being  amended  to 
provide  for  a  previously  registered 
person,  who  is  transfering  his 
registration  to  another  broker-dealer,  to 
certify  that  he  has  reviewed  a  copy  of 
his  disclosure  information  taken  from 
the  CRD  system,  and  that  the 
information  is  accurate,  complete  and  in 
DRP  *  format  If  the  certification  is 
utilized,  only  the  appropriate  "yes" 
answers  on  Page  3  of  Form  U-4  need  to 
be  answered  to  correspond  with  the 
disclosed  information,  but  no  DRPs  are 
required. 

There  are  three  certification 
alternatives  available  to  the  individual 
The  first  alternative  simply  states  that 
there  is  no  new  information  to  add  to 
the  disclosure  file.  The  second 
alternative  allows  the  individual  to 
certify  to  the  completeness  of  all 
previously  provided  information  and  to 
report  something  new.  Only  the  new 
DRP  needs  to  be  provided.  The  third 
alternative  allows  the  agent  to  certify  to 
previously  provided  information,  but 
further  allows  him  to  update  a  specific 
matter.  Again,  only  the  updated 
information  needs  to  be  disclosed.  The 
individual  would  indicate  in  the 
certification  the  occurrence  to  which  the 
updated  information  belongs,  and  the 
updated  information  would  be  posted 
accordingly.  No  details  relating  to  other 
matters  are  required. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)ofUieAct 

Section  15A(b)(6)  mandates  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  freudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest  among  other  things.  The 
NASD  believes  the  proposed  rule 
change  is  fully  consistent  with  the 
NASD's  authority  to  adopt  appropriate 
qualification  and  registration 
requirements  for  persons  associated 
with  NASD  members  or  applicants  for 
NASD  membership.  Article  IV,  Section  2 
of  the  NASD  By-Laws  authorizes  the 
Board  to  prescribe  the  form  used  by  any 
person  who  wishes  to  make  application 
for  registration  witii  Uie  NASD.  The 
NASD  believes  this  proposed  change 
will  eliminate  the  time-consuming  and 
burdensome  requirement  of  a  person 
resubmitting  to  CRD,  previously 


disclosed  items  on  Form  U-4,  each  time 
such  person  transfer*  his  registration  to 
a  new  broker-dealer. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  fifftherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


lofEnt 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatoiy 
organization  consents,  the  Commission 
wilL 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sdidtatiaa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  460  Fifth  Stieet  NW, 
Washington,  DC  20549.  Copies  of  tiie 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Pubtic  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  AH 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  Iv  September  28. 1900. 


For  the  Commiasiaa.  bjr  the  Division  of 
Market  Regulatiao,  pnrsaant  to  detegated 
authority,  17  CFR  aO0JO-3(aKl2). 

Dated  Aognst  28,  l«a 
MaigaratlLMcFariMd. 
Deputy  Secretary. 

[FR  Doc  90-21053  Filed  IMI-eO;  ft45  am] 
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No.  147;  Fie  Na  8R-NASD-MM8] 

SeH-Regulatory  Organizatione; 
pwdoihh  Riiocmion  oi  socurnws 
Dealer*,  Inc.;  FIRng  and  Order  Granting 
Accelarated  Approval  to  Propooed 
Rule  Chang*  Relating  to  Ua«  of  New 
Yofic  Stock  Exchange  Modified 
General  Securiti**  Ropraaantativo 
Examination  To  Qualify  aa  G*n*ral 
Securitie*  Representattv* 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  August  1. 1990,  the  National 
Association  of  Seairities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  witii 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC) 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  Tbe 
Commission  is  publiahing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
NASD's  Schedule  C  of  die  By-Laws  to 
allow  persons  registered  witii  The 
Securities  Association  of  the  United 
Kingdom  to  qualify  as  general  securities 
representatives  (Series  7)  by  passing  a 
modified  general  securities 
representative  examination  which  has 
been  developed  by  the  New  York  Stock 
Exchange. 

n.  Self-iegulatoty  Organization's 
Statement  of  the  Purpose  of  and      / 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below. 


of  the  most  sipiificant  aqMct*  of  sodi 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  is  die  NASD's  responsibilify  under 
section  15A(g)(3)  of  the  Securities 
Exchange  Act  of  1934  (die  "Act")  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  NASD  members. 
Pursuant  to  this  statutory  obligation,  the 
NASD  has  developed  examinations  and 
administers  examinations  developed  by 
other  self-regulatory  organizations 
designed  to  establish  that  persons 
associated  with  NASD  memb««  have 
attained  specific  levels  of  competence 
and  knowledge. 

This  proposed  amendment  to 
Schedule  C  is  intended  to  coordinate 
with  the  recent  SEC  approval  of  a  New 
Yoric  Stock  Exchange  rule  which  allows 
a  qualified  registered  representative  in 
good  standing  with  The  Securities 
Association  ("TSA")  of  die  United 
Kingdom  to  become  qualified  as  a 
g^eral  securities  representative  (Series 
7)  by  passing  a  modified  general 
sectirities  representative  examination 
developed  by  the  New  York  Stock 
Exchange  ("NYSF").  This  amendment  it 
also  necessary  because  of  the 
requirement  of  section  15(b)(8)  of  the 
Act  which  requires  most  New  York 
Stock  Exdiange  members  to  also  be 
members  of  the  NASD.  Thus  there  is  a 
dual  registration  requirement  with  both 
tiie  NYSE  and  tiie  NASD  for  individuals 
who  perform  certain  functions  with 
NYSE  members.  At  the  present  time  the 
NASD  has  no  rule  which  allows  for 
NASD  registration  of  a  person  who  has 
passed  the  modified  qualification 
examination. 

The  statutory  basis  for  the  proposed 
rule  change  is  section  15A(g)(3)  of  the 
Setnirities  Exchange  Act  of  1934  which 
requires  the  NASD  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  change  to  Schedule  C  of  die 
NASD  By-Laws  will  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 


'  DRP  •Uwds  for  DtodoMn  Rapocting  Pa*>< 
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C  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Data  of  EffectivMiass  of  tlM 
PropoMd  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  to  grant 
accelerated  approval  pursuant  to  section 
ig(b)(2)  of  the  Act  to  die  proposed  rule 
change  prior  to  the  diirtieth  day  after 
publication  in  the  Federal  Register  so 
that  dual  NYSE/NASD  members  and 
NASD  only  members  may  take 
advantage  of  the  recently  approved 
NYSE  modiRed  general  securities 
representative  examination  to  qualify 
persons  presently  registered  and  in  good 
standing  with  the  TSA.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and,  in 
particular,  the  requirements  of  section 
15A(gK3)-  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
thereof  in  that  accelerated  approval  will 
allow  dual  NYSE/NASD  and  NASD 
only  members  to  utilize  the  recently 
approved  modified  general  securities 
examination  to  qualify  persons 
registered  widi  the  TSA.  The 
Commission  believes  that  the  benefits  of 
accelerated  approval  of  the  rule  change 
outweigh  any  potential  adverse  effects.' 

IV.  SdidtatiiMi  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


>  TIm  NASD  hu  ameoded  the  propoMd  rate 
diai^*  to  indicato  that  H  will  imptenent  the 
pnfKwal  apoB  CoamiMioa  epimnraL  See  tetter 
UroB  Cnig  L  Landaner,  Aaatetant  General  CoanaeL 
NASa  to  KaOertaM  Bngtead.  Brandi  Chief  SEC 
datwiAiiinalia^USa 

*  See  Secorittea  B)cchai«a  Act  Reteaae  Na  r987 
(May  1.  wao),  SB  FR 19131  (May  &  1900):  apimviiii 
Hw  aodifiad  Seriaa  7  exam  iornae  by  TSA  qualified 
lepraaanta three.  TIm  Cwmniteion  did  not  receive 
eny  coaanents  on  that  propoaaL 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  28, 1990. 
It  is  therefore  ordered,  pursuant  to 
section  19(b](2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is  approved. 

For  the  Commission,  by  die  Diviaion  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 

Dated:  August  29.  ISOa 
MaiganI  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  90-21054  Filed  S-O-SO;  8:45  am] 
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Gardner  Managed  Asset  Trust; 
Application 

August  3a  199a 

aoency:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCAim  Gardner  Managed  Asset 

Trust 

RELEVANT  1940  ACT  SECTIONS:  Section 

8(f). 

SUMMARY  OP  appucation:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  tm  investment  company. 

nuNO  date:  The  application  was  filed 
on  June  11, 1990,  and  amended  on 
August  20, 1990. 

HEARNM  OR  NOTmCATION  OP  HEARMQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
.  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
malL  Hearing  requests  should  be 
received  by  Sie  SEC  by  5:30  p.m.  on 
September  24, 1990,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 


addresses:  Secretary,  SEC  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant  105  Hazel  Path,  P.O.  Box 
1256,  Hendersonville.  Tennessee  37077- 
1256. 

POR  PURTMER  INFORMATION  CONTACT: 

Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022.  or  Stephanie  M.  Monaco. 
Branch  Chiet  at  (202)  27^-3030  (Office 
of  Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch  or  the  SECs 
commercial  copier  at  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

^iplicant's  Representatimis 

1.  Applicant  an  open-end  investment 
company  organized  as  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  and  the  Securities  Act  of  1933  on 
December  9, 1986,  with  respect  to  an 
indefinite  number  of  shares,  which 
registration  statement  was  declared 
effective  on  March  20. 1987. 

2.  On  February  6, 1990.  Applicant's 
board  of  trustees  adopted  a  plan  of 
liguidation  upon  determining  that 
liquidation  was  in  the  shareholders'  best 
interest  Among  the  factors  considered 
by  the  trustees  in  reaching  their  decision 
were  the  small  size  of  Applicant  the 
number  of  sales  and  redemptions,  and 
the  level  of  expenses.  On  February  14. 
1990,  a  letter  was  mailed  to  all 
shareholders  of  Applicant  informing 
them  of  the  trustees'  decision  to 
liquidate  and  encouraging  shareholders 
to  redeem  their  shares.  Pursuant  to  the 
terms  of  Applicant's  trust  indenture,  no 
shareholder  vote  was  required  to 
liquidate  Applicant  By  March  9. 1990. 
all  shareholders  of  Applicant  had 
redeemed  their  shares  at  net  asset 
value. 

3.  Applicant's  accrued  but  unpaid 
known  liabilities  total  $16,854.7a 
including  legal  fees,  filing  fees,  and 
miscellaneous  expenses.  Harvey  L. 
Gardner  ft  Associates,  Inc..  Applicant's 
investment  adviser,  will  pay  any 
remaining  liabilities  of  Applicant  if  any. 

4.  AppUcant  has  filed  a  termination  of 
its  dedaration  of  trust  with  the  state  of 
Massachusetts,  which  became  effective 
on  June  7. 1990.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding  and  has  no  remaining 
shareholders.  Applicant  is  not  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 


For  the  Commission,  by  the  Diviaion  of 
Investment  Management  under  delegated 
authority. 

Margant  H.  McFariand, 
Deputy  Secretary, 

[FR  Doc.  90-21062.Flled  9-S-OO;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offies  ofths  Sacretary 

Fitness  Determfewtlon  of  Guifstream 
International  AkllneSi  inc« 

AOSNCV:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination— Order  90-8-61, 
order  to  show  cause. 


r.  The  Department  of 
Transportation  is  proposing  to  find 
Gulfstream  International  Airlines,  Inc., 
fit  willing,  and  able  to  provide 
commuter  air  service  under  section 
419(e)(1)  of  the  Federal  Aviation  Act. 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
room  6401.  Washington.  DC  20590.  and 
serve  them  on  aU  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  September 
17. 1990. 
FOR  FURTHER  INP0RMAT10N  CONTACT: 

Ms.  Carol  A.  Woods.  Air  Carrier  Fitness 
Division  (P-56.  room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590,  (202)  366-2340. 

Dated-  August  31, 198a 
|e£Ei«y  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc  90-21088  Filed  9-e-«a  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoOeetion 
Requtrsmants  Submittsd  to  0MB  fOr 
Review 

August  31, 198a 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-611.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-0146. 

Form  number:  IRS  Form  2553. 

Type  of  review:  ExtensioiL 

Title:  Election  by  a  Small  Business 
Corporation. 

Description:  Form  2553  is  filed  by  a 
qualifying  corporation  to  elect  to  be 
an  S  corporation  as  defined  in  Code 
section  1361.  The  information 
obtained  is  necessary  to  determine  if 
the  election  should  be  accepted  by 
IRS.  When  the  election  is  accepted, 
the  qualifying  corporation  is  classified 
as  an  S  corporation  and  the 
corporation's  income  is  taxed  to  the 
shueholders  of  the  corporation. 

Respondents:  Farms,  Businesses  or  other 
for-profit  Small  businesses  or 
organizations. 

Estimated  number  of  respondents/ 
recordkeepers:  SOMOO. 

Estimated  burden  hours  per  respondent/ 
recordkeeper: 


Recordkeeping... 


Learning  about  the  law 

or  the  form. 
Preparing,  copying, 

assembling,  and 

sending  tlie  form  to 

IRS. 


8  hours.  42 
minutes. 

3  hours,  18 
minutes. 

3  hours,  32 
minutes. 


Frequency  of  response:  Other 
(Nonrecuiring,  one-time  filing). 

Estimated  total  reporting/recordkeeping 
burden:  6,755,000  hours 

Clearance  officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6860,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

liOisK.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  90-21027  Filed  0-e-Oa  8:45  am] 

BSJJNO  cooc  4Sie-01-« 


IsuppienMni  lo  DepaniiMin 
PuMe  Debt  Serfee-Ma  24-SO] 


notes  designated  Series  AD-1992, 
described  in  Department  Circular- 
Public  Debt  Series— No.  24-«0  dated 
August  23, 1980.  will  be  8Vi  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8Vb  percent  per  annum. 
Marcus  W.  Page. 
Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  90-21028  FUed  S-e-SOt  8:45  am] 


[SuppWIMfll  to 


Traaaury  Notes,  Sarlas  AD-1M2 

Washington.  August  29, 198a 

The  Secretary  aimounced  on  August 
28. 1990.  that  the  interest  rate  on  the 


2S-S01 


Traaswy  Notes,  Sariaa  M'lvvo 

Washington.  August  3a  198a 

The  Secretary  aimounced  on  August 
29, 1990,  that  the  interest  rate  on  the 
notes  designated  Series  M-1995, 
described  in  Department  Circular — 
Public  Debt  Series— No.  25-90  dated 
August  23, 1990,  will  be  8^  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6Vt  percent  per  annum. 
Marcos  W.  Fags, 
Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  90-21029  Filed  »-8-ea  8:45  am] 
MUMQ  coot  4S10-«e-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  CoOaction  Under  OMB 
Review 

aoency:  Department  of  Veterans 

Affairs. 

ACTION;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisioru  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection;  (3)  the 
Department  form  numbers),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  wdiether  section  3504(h)  of 
Public  Law  96-611  applies. 

ADDREiiii.  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  )o^ 
Turner.  Veterans  Benefits 
Administration,  (23),  Department  of 
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Veterana  Affsln,  810  Vennoot  Avenue. 
NW..  Wadifaqitaa.  DC  XM20  (202)  23»- 
2744. 

rinmmtmntm  and  qaestknu  eboet  me 
itenn  on  the  list  sh(Dald  be  directed  to 
VA's  Ot^  Deric  0£Boer,  JoeqA  Ladcey. 
CXBce  of  Management  ami  Bedget  726 
Jackson  Place.  NW.,  Waaldi«too,  DC 
20503.  (202)  ae6-73ia  Heaae  do  not  send 
applications  for  benefits  to  ttie  above 
addressees. 

DAin:  Comments  on  the  information 
collection  should  be  directed  to  tiie 
OMB  Desk  Officer  on  or  before  October 
a  198a 

Dated:  Angiut  22.  UOa 

By  direction  of  tlw  Secretaiy. 

Director,  Policy  andStaadanh  Serrhe. 
ExtengJMJ 

1.  Veterans  Benefits  Administration. 

2.  Fuel  and  Meeting  ^rstems 
Inspection  Report  (Manufactured 
Home). 

3.VAForm26-8731& 

4.  The  form  serves  as  an  inq)ecticHi 
report  on  fuel  and  heating  systems  of 
used  manufactured  homes  proposed  as 
security  for  guaranteed  loans.  The 
infcmnatimi  is  used  to  detomine 
acceptability  of  die  units  for  VA 
guaranteed  financing. 

5.  On  occasion. 

6.  Individuals  or  house;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations. 

7. 250  responses. 

8.2hour8. 

0.  Not  applicable. 

[FR  Doa  80-20896  Filed  0-6-40;  8:45  am] 


AQCNCy:  Department  of  Veterans 

Afiairs. 

i^CTlOlt  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collectian  ol 
inf onnatian  under  tfie  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C 
chapter  35).  This  docamsat  lists  the 
following  information:  (1)  Ibe  agmcy 
responsible  for  spcmsoring  die 
information  collection;  (2)  die  title  of  the 
inf  onnatian  collection;  (3)  the 
Department  form  nnmberfs),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  die 
information  odlection.  if  a^licable;  (0) 
who  wiu  be  required  or  asked  to 
respond;  (7)  an  estimate  of  die  number 
of  responses;  (8)  an  estimate  of  die  total 


number  of  hours  needed  to  complete  die 
infoimation  cdlection;  and  (9)  an 
indication  of  whether  section  3S0t(h)  of 
Public  Law  96-^11  appties. 
ADDmiaii.  Copies  of  the  proposed 
information  collection  and  soppcvting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (23).  Dq>artment  of 
Veterans  Affairs,  610  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Josq;>h  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503.  (202)  395-731&  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATO:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Office  on  or  befwe  October 
9,1990. 

Dated  Angnst  22. 188a 
By  direction  of  the  Secretary. 
Kamiedi  H.  Hoffinan, 

Director,  Policy  and  Standardt  Service. 

Extension 

1.  Veterans  Benefits  Administration. 

2.  Certification  of  School 
Attendance— REPS. 

3.  VA  Form  21-6926. 

4.  The  form  is  used  to  verify  the 
school  attendance  of  dependent  children 
hi  REPS  (Restored  Entitlement  Program 
for  Survivors).  The  information  is  used 
to  determine  entitiement  for  continued 
benefits. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 900  responses. 

8. 1/4  hour. 

9.  Not  applicable. 

(PR  Doc  8D-20097  Filed  9-4-80;  8:45  am] 


Re  view 

Ai08llCVi  Department  oi  Veterans 

Affairs. 

action:  Notice. 

Hie  Department  of  Veterans  Affairs 
has  sulmitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  die  provisions  of  die 
Paperwork  Redaction  Act  (44  U.&C 
chapter  35).  TUs  documoit  lists  die 
following  infoimation:  (1)  The  agency 
responsible  far  sponsoring  die 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  die 
Department  fram  niimber(s),  if 
applicable;  (4)  a  description  of  the  need 


and  its  use;  (S)  frequency  of  the 
infoimation  collection,  if  applicable;  (6) 
who  will  be  required  or  esked  to 
respond;  (7)  an  estimate  of  die  number 
of  responses;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  conqilete  the 
information  collection;  and  (9)  en 
indication  of  whether  section  S504(h)  of 
Public  Law  96^11  applies. 

AOORESSCK  Copies  of  the  proposed 
information  collection  and  siqiporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (23),  Depertment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  die 
items  on  the  list  slunild  be  directed  to 
VA's  OMB  Desk  Office,  Joseph  Lackey. 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-731&  Please  do  not  send 
applicaticms  for  benefits  to  the  above 
addressees. 

dates:  Comments  on  die  infimnation 
coUection  should  be  directed  to  die 
OMB  Desk  Officer  on  at  before  October  , 
9, 1990. 

Dated:  August  24, 1990. 

By  direction  of  tlie  Secretary. 
Kemiedi  H.  Hoffinaiin, 
Director,  Policy  andStandank  Service. 


1.  Veterans  Benefits  Administration. 

2.  Request  for  Change  of  Program  or 
Place  of  "nraining  Survivors'  and 
Dependents'  Educational  Assistance. 

3.  VA  Form  22-6495. 

4.  The  form  is  used  by  qiouses, 
surviving  spouses,  and  children  of 
veterans  who  are  eligible  for  DBA 
(Dependents'  Educatimial  Assistance)  to 
apply  for  a  change  of  their  education 
program  or  place  of  treining.  The 
infoimation  is  used  to  detennine 
eligiUlity  to  receive  DEA  tat  a  new 
program  or  place  of  training. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 10.500  responses. 

8.  Vt  hour. 

9.  Not  appUcaUe. 

[FR  Doc  90-20086  Filed  9-6-80;  8:45  am] 
— jjwa  coos  >m-sm 


R  Dqiartment  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affain 
has  submitted  to  OMB  die  following 


proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  listo  the 
following  information  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable:  (4)  a  description  of  the  need 
and  ito  use:  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
or  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h}  of 
PubUc  Law  90-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documente  may  be  obtained  from  John 
Turner,  Veterans  Benefito 
Administration,  (23),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420  (202)  233- 
2744. 

Commente  end  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NWh  Washington.  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefite  to  the  above 
addressees. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
9,1990. 

Dated:  August  Z4, 1990. 

By  direction  of  the  Secretaiy. 
Kannedi  R  Hoffinan, 
Director,  Policy  and  Standards  Service. 


Extension 

1.  Veterans  Benefits  Administration. 

2.  Request  for  Determination  of  Loan 
Guaranty  Eligiblity— Unmarried 
Spouses. 

3.  VA  Form  26-1817. 

4.  The  form  is  used  by  the  unmarried 
surviving  spouses  of  veterans  to  request 
a  certificate  of  eligibility  for  VA  home 
loan  benefito.  The  hiformation  is  used  to 
detennine  eligibility. 

.  5.  On  occasion. 

6.  Individuals  or  house. 

7. 500  responses. 

8. 1/4  hour. 

9.  Not  applicable. 
[FR  Doc.  90-20999  Filed  8-0-90;  8:45  am] 
■NjjNe  CQOC  naK^t-n 


r  Department  of  Veterens 
Affoirs. 
action;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  Usto  the 
following  informaiton:  (1)  The  agency 
responsible  for  sponsoring  the 
infoimation  collection;  (2)  the  tide  of  the 
information  collection;  (3)  the 
Department  form  number(8],  if 
appUcable;  (4)  a  description  of  the  need 
and  ito  use;  (5)  frequency  of  the 
infoimation  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to ' 
respond;  (7)  an  estimate  of  the  number 
of  responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3S04(h)  of 
Public  Lw  96-511  applies. 

addresses:  Copies  of  the  proposed 
information  collection  and  supporting 
documento  may  be  obtained  from  Patti 
Viers,  VA  Clearance  Officer  (723), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202)  233-3172. 

Commento  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  728 
Jackson  Place,  NW.,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requesto  for  benefito  to  this  address. 

DATES:  Commento  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
9,1990. 

Dated:  August  24. 1990. 

Kamielfa  H.  Hoffinann, 

Director,  Policy  and  Standards  Service. 

Extension 

1.  Office  of  Personnel  and  Labor 
Relations. 

2.  Inquiry  Concerning  Applicant  for 
Employment. 

3.  Form  Letter  5-127. 

4.  The  form  is  used  to  obtain 
information  from  individuals  who  have 
knowledge  of  applicanto'  past  work 
record,  performance,  and  character.  The 
information  U  used  by  VA  personnel 
officials  to  verify  qualifications  and 
detennine  suitability  of  applicants  for 
VA  employment 

5.  On  occasion. 

6.  Individuals  or  households;  State  or 
local  govemmento;  Businesses  or  other 


for-profit:  Federal  agencies  or 
employees. 

7. 12.500  responses. 

6.  Vt  hour. 

9.  Not  applicable. 

[FR  Do&  90-21000  FUad  9-6-80;  8:45  am] 
■ujNa  cooc  •«as.«i-M 


IIIIUfllWINNI  vOHeCDOn  UnCNr  UMD 

Review 

AQBNCV:  Department  of  Veterans 
Affairs. 


action:  Notice. 


The  Department  of  Veterans  Affain 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provtoions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  listo  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection:  (3)  the 
Department  form  numberis),  if 
appUcable;  (4)  a  description  of  the  need 
and  ito  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond:  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
in(fication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documento  may  be  obtained  from  Johi 
Turner,  Veterans  Benefito 
Administration,  (23),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  2042a  (202)  233- 
2744. 

Commento  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefito  to  the  above 
addressees. 

DATES:  Commento  on  the  informetion 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
9,1990. 

Dated:  August  24, 199a 

By  direction  of  the  Secretaiy. 
Kemaadi  H.  Hoffmann, 
Director,  Policy  and  Standards  Service. 

Revision 

1.  Veterans  Benefito  Administration. 

2.  Notice  of  Default 

3.  VA  Form  26-6850. 
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4.  The  fonn  is  used  by  holden  of 
guaranteed  or  insured  loans  to  notify 
VA  of  loans  which  are  in  default  1^ 
information  is  used  to  determine  the 
need  for  and  extent  of  supplemental 
servicing  to  avoid  foredosure  and  claim 
under  guaranty. 

5.  On  occasion. 

&  Businesses  or  other  fot^ftoRt 
7. 12Sb000  responses. 

8.  ^  hour. 

9.  Not  applicable. 

(FR  Doc.  90-21001  Filed  9-e-«0;  8:45  am] 
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Sunshine  Act  Meetings 


VoL  65.  Na  174 

Friday,  September  7,  1900 


This  section  of  the  FEDERAL  REGISTER 
contains  nottoes  of  meetings  puUshed 
under  the  "Government  In  the  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  S52b(e)(3). 


nEOERAL  DEPOerriNSUIIANCS 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  September  11. 1990,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  me  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  die  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re: 
Revised  Delegations  of  Authority  to  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets,  to  the  Division  of 
FSLIC  Operations,  and  to  Other 
Employees  of  the  Corporation. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the 
Corporation's  rules  and  regulations, 
entitled  "Applications,  Requests. 
Submittals,  Delegations  of  Authority, 
and  Notices  of  Acquisition  of  Control," 
which  amendments  establish,  with 
respect  to  state  savings  associations, 
application  and  notice  procedures 
governing:  (1)  The  conduct  of,  and 
requests  to  engage  directly  in.  certain 
activities;  (2)  &e  divestiture  of  equity 
investments  and  junk  bonds;  and  (3) 
prior  notice  of  the  establishment  or 
acquisition  of  a  subsidiary. 

Memorandum  and  resolution  re: 
Proposed  amendments  to  Subpart  A  of 
Part  326  of  ^e  Corporation's  rules  and 
regulations,  entitled  "Minimum  Security 
Devices  and  Procedures  and  Bank 
Secrecy  Act  Compliance,"  which  would 
reflect  changes  in  die  technology  of 
security  devices  and  implement  certain 
changes  made  by  the  Financial 


Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 

Memorandum  and  resolution  re:  Final 
amendment  to  the  Corporation's  rules 
and  regulations  in  die  fcmn  of  a  new 
Part  357,  entiUed  "Determination  of 
Economically  Depressed  Regions," 
which  final  rule  identifies  those 
geographical  regions  which  the 
Corporation  has  determined  to  be 
"economically  depressed  regions"  for 
purposes  related  to  Corporation 
assistance  for  certain  troubled  thrift 
institutions  prior  to  the  appointment  of  a 
receiver  or  conservator. 

Memorandum  and  resoluticm  re: 
Proposed  amendments  to  Part  325  of  the 
Corporation's  rules  and  regulaticms, 
entided  "Capital  Maintenance,"  which 
would  establish  the  criteria  and 
standards  the  Corporation  would  use  in 
calculating  the  minimum  leverage 
capital  requirement  and  in  determining 
capitd  adequacy. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17di  Street, 
N.W.,  Washington.  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  4, 1990. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaoo, 
Executive  Secretary. 
[FR  Doc.  90-21125  Filed  9-5-flO;  9:30  am] 
MLUNQ  COM  •714-01-H 

FEDERAL  DEPOSIT  mSURANCe 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  11, 
1990,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4),  (c)(6),  (C)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  "nUe 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 


requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  rsspect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  depository 
institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the 
affairs  thereof: 

Names  of  persona  and  names  and  locatioDS 
of  depository  instituticms  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(e).  (c)(8),  and 
(c)(g)(AHii)  of  die  "Government  in  the 
Sunshine  AcT  (5  U.S.C  SS^cMO),  (cK8),  and 
(c)(9)(AMii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  furtlier  public  notice  if  it 
becomes  likely  tliat  sutratantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
liquidation  of  a  depository  institution's 
assets  acquired  by  the  Corporation  in  its 
capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  those  assets: 

Case  No.  47,506 
United  American  Bank  in  Knoxville, 
Knoxville,  Temiessee 

Reports  of  the  Office  of  Inspector 
General: 

Audit  Report  re: 
Alliance  Bank,  National  Association. 
Oklahoma  City,  Coahoma,  Assistance 
Agreement  (Memo  dated  August  3, 1990) 
Audit  Report  re: 
Citizens  Federal  Savings  and  Loan 
Association,  Miami,  Florida,  Assistance 
Agreement  Case  Nnnben  C-270c  (Memo 
dated  July  2a  1990) 
Audit  Report  re: 
Meritor  Savings,  F.A.,  Arlington,  Virginia. 
Assistance  Agreement  Case  Number  C- 
231c  (Memo  dated  July  20, 1990) 
Audit  Report  re: 
Metropolitan  National  Bank.  San  Antonio, 
Texas,  Assistance  Agreement  (Memo 
dated  July  la  1990) 
Audit  Report  re: 
Oak  Forest  National  Bank  Longview, 
Texas,  Assistance  Agreement  (Memo 
dated  August  3, 1990) 
Audit  Report  re: 
PaciSc  Rrst  Federal  Savings  Bank  Seattle, 
Washington.  Assistance  Agreement 
Case  Numtwr:  G-277c  (Memo  dated 
August  1,1960) 
Audit  Report  re: 
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TsxM  Bank.  National  AMOdation.  San 
Antonio,  Texaa.  Aaaistanca  A^eement 
(Memo  dated  July  18.  IflOO) 
Audit  Report  re: 
Audit  of  Bulk  Sales.  DOL  Irvine 
Consolidated  OtBce  (Memo  dated  July 
13. 1900) 
Andit  Report  ra: 
Andit  of  Bulk  Sales  of  Aaaets.  DOL 
Oklahoma  City  Consolidated  C^Bce 
(Memo  dated  August  8. 1990) 
Audit  Report  re: 
Infbnnation  Systems  Andit  of  the  Oriando 
Consolidated  Office.  Cost  Center  IM 
(Memo  dated  August  3. 1990) 
Audit  Report  re: 
Audit  of  Bulk  Sales,  DOL  Westmont 
CoosoUdated  Office  (Memo  dated  July 
17. 1900) 

Discussion  Agenda: 

Persomiel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassigmnents,  retirements,  separations, 
removals,  eta: 

Names  of  onployees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
V&C  5S2b(c)(2)  and  (cK6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exonpt  frran  disclosure  pursuant  to  die 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  die  "Government  in  die 
Sunshine  Act"  (5  V&C  S52b(c)(8), 
(cK9KA)(a),and(cH9)(B)). 

Matters  relating  to  the  Corporation's 
corporate  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  N.W.. 
Washington.  D.C 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  4. 1990. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  LRofainsan. 
Executive  Secretary. 

[FR  Doc  90-21126  FUed  9-6-80;  9:30  am] 
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!  AND  DATe  lOMi  a  jn..  September 
12,1990. 


;  Hearing  Room  One,  1100  L 

Street.  NW..  Washington.  DC  20573- 

0001. 

tTATUK  Part  of  the  meeting  will  be  open 

to  the  public.  The  rest  of  the  meeting 

will  be  closed  to  the  public. 


MArm(t)  TO  M  CONSIOBIfOC 
PortioB  Open  to  die  PuUk 

1.  Proposed  Rulemaking  on  the  Publication 
and  Filing  of  Payments  Made  by  Common 
Carriers  to  Foreign  Flight  Forwarden  and 
Ocean  FMght  Broken  in  Tariffs  and  Service 
Contracts. 

Portka  OosmI  to  die  PuUk 

1.  Docket  No.  t»-\i— California  Shipping 
Line,  Inc.  v.  Yangming  Transport  Corp. — 
Discussion  of  the  Record. 

CONTACT  PCRtON  FOR  MOM 

information:  Joseph  C.  Polking. 

Secretary,  (202)  523-5725. 

Joseph  CPdUng, 

Secretary. 

[FR  Doc  90-21180  nled  9-8-00: 3:06  pm] 

MUMQ  COK  STSS-SVM 

FEDERAL  RESERVE  tVtTEM  BOARD  OF 
GOVERNORS 

TMB  AND  date:  lOKW  aju..  Wednesday, 
September  12. 1990. 

place:  Mairiner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.Wm  Washington.  D.C  20551. 

STATUS:  Open. 

MATTERS  TO  BE  considered: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  amendments  to  Regulation  Z 
(Truth  in  Lending)  relating  to  rate  caps  on, 
and  timing  of  disclosures  of,  home  equity 
lines  of  credit  (Proposed  eariier  for  pubUc 
comment;  Docket  No.  R-0687) 

2.  Proposed  1991  Federal  Reserve  Bank  of 
Boston  employee  salary  structure 
adjustments. 

Discussion  Agenda 

3.  Proposed  1991  Federal  Reserve  board 
budget  guideline. 

4.  Any  items  carried  forward  from  a 
(veviously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Govemon  of  the 
Federal  Reserve  System,  Washington,  D.C 
20651. 
CONTACT  PERSON  FOR  MORE 

intormation:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated  September  5, 1990. 
JonnifiBr  J.  Johnson, 
Associate  Secretary  oftlie  Board. 
pit  Doc.  90-21133  Filed  9-5-«0;  10:24  pm] 


I  AND  date:  Approximately  10:30 

a.m,  Wednesday,  September  12, 1990. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
place:  Mairiner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  D.C.  20551. 
status:  Closed. 

MATTERS  to  BE  considered: 

1.  Proposed  Federal  Reserve  Bank  and 
Branch  director  appointments. 

2.  Proposed  computer  maintenance 
contract  for  die  Federal  Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  45^-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meetLog. 

Dated:  September  5, 199a 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  90-21134  FUed  9-5-90;  10:24  am] 
■NXNta  COOC  SMO-OI-M 

national  credit  union 
admmistration: 

Notice  of  Meeting 

TIME  AND  date:  9K)0  a.m.,  Thursday. 

September  13, 1990. 

place:  Filene  Board  Room,  7th  Floor, 

1776  G  Street,  NW.,  Washington,  DC 

20456. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  ^proval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Rate. 

4.  Central  Liquidity  Facility  Reserving 
Policy. 

5.  Central  Liquidity  Facility  Agent 
Commitment  Fee. 

6.  Insurance  Fund  Report 

;  10:30  a.m. 
i  AND  date:  IIKM  a.m,  Thursday,  ' 
September  13, 1990. 
place:  Filene  Board  Room.  7th  Floor. 
1776  G  Street  NW..  WashLogton.  DC 
20456. 
status:  Qosed. 


MATTERS  TO  BE  CONSIDERBK 

1.  Approval  of  Minutes  of  Previous  Ckisad 
Meeting. 

2.  Central  Liquidity  Facility  Lines  of  Credit 
for  Fiscal  Year  1991.  Closed  pursuant  to 
exemptions  (4)  and  (9)(AKii)- 

3.  Administrative  Action  under  Part  745  of 
the  NCUA  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 

4.  Administrative  Action  under  Section  206 
of  die  Federal  Csadit  Union  Act  Cloeed 
punuant  to  exemptitms  (5),  (8).  (9MA)(ii),  and 
{9)(B). 

5.  Administrative  Action  under  Sections 
116  and  206  of  die  Federal  Credit  Union  Act 
Closed  pursuant  to  exemptions  (8)  and 
(9MA)(U). 

6.  Administrative  Actions  under  Section 
208  of  die  Federal  Credit  Union  Act  Qosed 
pursuant  to  exemptions  (8)  and  (9](A)(ii). 

FOR  FURTHER  INFORMATION  CONTACTt 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  (202)  682-9600. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  90-211718  Filed  9-5-90;  1:56  pmj 

BHXWa  OOK  7tSS>«14 


OVERSEAS  PRIVATB  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TIME  AND  date:  1  p  jn.  (closed  portion). 
3:30  pjn.  (open  portion),  Tuesday. 
September  18, 1990. 

PLACE:  Offices  of  die  Corporation,  fourth 
floor  Board  Room,  1615  M  Street,  NW., 
Washington,  DC 

status:  The  first  part  of  the  meeting 
from  1  p.m.  to  3:30  p.m.  will  be  closed  to 
the  public.  The  open  portion  of  the 
meeting  will  commence  at  3:30  p.m. 
(approximately). 


MATTERS  TO  BE  CONSCERBfc  (Closed  to 
the  public  IKX)  pjn.  to  3'.30  p.m.): 

1.  President's  Report 

2.  Policy  Revision  on  "Country  List"  and 
"High  Income"  Country  Designations 

3.  Finance  and  Insurance  project  in 
Venezuela 

4.  Insurance  Project  in  Argentina 

5.  Insurance  Project  in  Malaysia 

6.  Insurance  Project  in  Pakistan 

7.  Insurance  Project  in  Philippines 


8.  Insurance  Project  in  Chile 

9.  Insurance  Project  in  Argentina 

10.  Claims  Report 

11.  Finance  and  Insurance  Reports 

12.  Approval  of  7/10/90  Minutes  (Qosed 
Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERSDS 

(Open  to  the  Public  3:30  pm.) 

1.  Approval  of  7/10/90  Minutes  (Open 
Portion) 

2.  Allocation  of  Retained  Earnings 

3.  Information  Reports 

4.  Reconfirmation  of  meetings  schedule  for 
remainder  of  1990 

CONTACT  PERSON  FDR  INFORMATION: 
Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Secretary  of 
the  Corporation  on  (202)  457-7007. 

Dated:  September  4, 1990. 
Dennto  K.  Doian. 
OPIC  Corporate  Secretary. 

(FR  Doc.  90-2117D  Filed  9-6-00;  1:24  pm] 
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Corrections 


Fadanl  Ragittar 
VoL  SB.  Na  174 

FHday,  September  7,  1990 


TNs  Mdion  of  ttw  FEDERAL  REGISTER 
oofMm  edHorial  correcBont  of  pravkMisiy 
pubMwd  PiBiidartU.  Rule.  Proposed 
Rule,  and  Nolioe  documente.  These 
conecMons  are  prepared  by  ttw  Office  of 
the  Federal  Regisler.  Ageiicy  prepersd 
correctlorw  are  issued  as  signed 
documents  and  appear  in  the  appropriats 
document  categories  elsewitwre  in  the 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPwt60 

[A04in.296fr«] 
Rm2060-AA30 

OlMMWrOe  Of  rMlDTTOnCV  lOr  PWW 

Stirtlomry  Sources;  Volatle  Organic 
Compound  (VOC)  Emieeions  From  the 
SynltiellCvOrgenic  Chemicel 
Manufacturing  Industry  (SOCMI)  Air 
Oxidation  Proceeeee 

Correction 

In  mle  document  90-14263  beginning 
on  page  26012  in  the  issue  of  Friday, 
June  29, 1990,  make  the  following 
corrections: 

1.  On  page  20922,  in  the  first  column, 
above  the  signature  line,  the  dated  line 
should  read  "June  13, 1990". 

faoieil    [Corraded] 

2.  On  the  same  page,  in  the  third 
column,  in  §  60.611  under  the  definition 
for  "Air  Oxidation  Reactof,  in  the  third 
line,  "combine"  should  read 
"combined". 

|«M14   [Corrected] 

3.  On  page  28928.  in  S  60.614  in  Table 
2,  in  the  third  column,  the  second  entry 
should  read  "04)619". 

SMU1S   [Cerredad] 

4.  In  i  60.615(b)(3).  on  page  26629,  in 
the  first  column,  in  the  4Ui  complete 
paragrai^  in  the  12th  line  "records" 
was  miupelled. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

[AI>-FRL296(M] 
RIN2060-AA35 

Standards  of  Performance  for  New 
Stationary  Sources;  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synttietic  Organic  Chemical 
Manufacturing  Industry  (SOCMO 
DIstiHatlon  Operations 

Correction 

In  rule  docimient  90-14265  beginning 
on  page  26931  in  the  issue  of  Friday, 
June  29, 1990,  make  the  following 
correction: 

SWL665   [Corrected] 

In  §  60.665te)(4).  on  page  26950,  in  the 
first  column,  in  the  first  and  second  lines 
of  the  sixth  paragraph,  the  words 
"adsorber"  and  "absorber"  were 
transposed. 

aaxan  coociso»«i« 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart421 

[OW-FRL-3729-6] 
RIN2040-AB31 

Nonfsrrous  Metals  Manufacturing 
Point  Source  Category  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards  and  New  Source 
Performance  Standards 

Correction 

In  rule  document  90-17782  beginning 
on  page  31662,  in  the  issue  of  Friday, 
August  3, 1990,  make  the  following 
corrections: 

1421.152   [Corrected] 

1.  In  §  421.152(m),  on  page  31698.  in 
the  first  colimm,  in  the  second  column  of 
the  table,  the  fourth  entry,  "2.1ir' 
should  read  "2.118". 

(421.263   [CorradMl] 

2.  On  page  31708,  in  the  first  column. 


in  S  421.2630).  the  first  word.  'Tlatinum" 
should  read  "Palladium". 

3.  On  page  31712.  in  the  first  column, 
under  *  421.268  [Corrected],  in 
amendatory  instruction  109,  in  the  next 
to  last  line  remove  the  text  following 
"metals"  and  insert  "to  read  as 
foUows:". 

BNJJNQ  coot  1SI>«14> 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  580 
[Docket  Na  86-19] 

Rule  on  Effective  Date  of  Tariff 
Ctumges 

Correction 

In  rule  document  90-20084  beginning 
on  page  34929,  in  the  issue  of  Monday, 
August  27, 1990,  make  the  following 
correction: 

On  page  34931,  in  the  third  column,  in 
the  last  line.  "October  20, 1990."  should 
read  "October  26, 1990." 

BKJJNaCOOC  1SOM1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Correction 

In  notice  document  90-18425 
appearing  on  page  32149,  in  the  issue  of 
Tuesday,  August  7, 1990,  make  the 
following  correction: 

On  page  32149,  in  the  third  column, 
under  "B.  Office  of  the  Attorney  Advisor 
(FA-2)".  in  the  12th  and  13th  lines. 
"Section  1886(d)(l)(C)(iii)(II)"  should 
read  "section  1886(d)(10)(C)(iii)(II)". 

cooe  isa»«i4> 


DEPARTMENT  OF  THE  INTERIOR 
FMi  and  WHdWe  Service 
50CFRPart29 
RIN101»AA24| 

Migratory  Bird  Hunting;  Early  Seaeons, 
and  B^  and  Possession  Limits  for 
Certain  Migratory  Game  Birda  in  the 
Contiguous  United  States,  Alaska, 
HawaH,  Puerto  Rico,  and  the  Virgin 


Correction 

In  rule  document  90-20242  beginning 
on  page  35266  in  the  issue  of  Tuesday. 
August  28. 1990.  make  the  following 
correction:     1 1 

S2ai05   [CorlictMl] 

In  S  20.105(d).  on  page  35278,  in  the 
first  column  of  the  table  "Florida" 
should  have  appeared  above  the  first 
entry  "Wood  ducks". 
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Accounting  Requirements  for  REA 
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DEPAimiENT  OF  AGRICULTURE 

Rural  Bectrifieation  AdminWration 

7CFR  Part  1767 
RiN0572-AA23 

Accounting  Requirements  for  REA 
Electric  Borrowere 

AOCNCV:  Rural  Electrificatioii 
Administration,  USDA. 
action:  Proposed  rule. 


:  The  Rural  Electrification 
Administration  (REA]  proposes  to 
amend  7  CFR  chapter  XVII  by  adding  a 
new  part  part  1767,  Accounting 
Requirements  for  REA  Electric 
Borrowers,  and  a  new  subpart,  subpart 
B,  Uniform  System  of  Accounts.  Current 
REA  policy  on  this  subject  is  set  forth  in 
REA  Bulletin  181-1,  Uniform  System  of 
Accounts  Prescribed  for  Electric 
Borrowers  of  the  Rural  Electrification 
Administration  and  REA  Bulletin  181-3, 
Accounting  Interpretations  for  REA 
Electric  Borrowers.  REA  is  proposing  a 
Uniform  System  of  Accounts  (USoA) 
and  is  prescribing  specific  accountiiig 
procedures  to  be  foUowed  by  REA 
electric  borrowers  in  certain 
circumstances. 

DATES:  Public  comments  must  be 
received  or  postmarked  no  later  than 
November  6, 1990. 

ADONESSCS:  Submit  written  comments 
to  Mr.  William  E.  Davis.  Director, 
Borrower  Accounting  Division,  Rural 
Electrification  Administration,  rocm 
2231,  South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC,  202S0- 
1500.  All  written  sabraisdans  nade 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address.  REA  requests  an  original  and 
two  copies  of  all  comments. 
FOn  HMTHER  STORMATION  COMTACR 
Mr.  William  E.  Davis,  Director,  Borrower 
Accounting  Division.  Rural 
Electrification  Administration,  room 
2231,  South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
telephone  number  (202)  382-0450. 
SUPPUMCNTAiiv  mfonmation:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.),  REA 
proposes  to  amend  7  CFR  chapter  XVII 
by  adding  a  new  part  Part  1767, 
Accounting  Requirements  for  REA 
Electrification  Borrowers,  and  a  new 
subpart  subpart  B,  Uniform  System  of 
Accounts.  This  proposed  action  has 
been  reviewed  in  accordance  with 
Executive  Order  12291,  Federal 
Regulation.  The  action  will  not  (1)  Have 
an  annual  effect  on  the  economy  of  $100 


million  or  mora;  (2)  result  in  ma|ar 
increases  in  costs  or  prices  for 
consumers,  individual  industriesL 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  at  (3) 
result  in  sigidficant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  Compete  with  foreign- 
based  enterprises  in  domestic  or  expott 
markets  and,  therefore,  has  been 
determined  to  be  "not  major".  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  FlexibiUty  Act.  REA  has 
concluded  that  promulgation  of  tiiis  rule 
would  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  The 
reporting  and/or  recordkeeping 
requirements  contained  in  these 
proposed  rules  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  They  will  not  be 
effective  until  approved  by  OMB.  Public 
reporting  burden  for  this  collectioo  of 
information  is  estimated  to  average  260 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inifarmation.  Send  comments 
regarding  this  burden  estimate  or  any 
otiier  aspect  of  this  correction  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Office,  OIRM. 
room  404-W.  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget  Paperworii  Reduction  Project 
(OMB  #0572-0002),  Washington.  DC 
20503.  The  program  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  lliat  is 
impacted  is  10.850-^ural  Electric  Loans 
and  Loan  Guarantees.  For  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  part  3015,  subpart  V  (50  FR^tBi. 
November  14, 1985)  this  program  is 
excluded  firom  the  scope  of  Execntive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

In  order  to  facilitate  the  effective  and 
economical  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a  dear 
and  accurate  picture  of  the  enterprise's 
current  economic  condition  from  which 


management  can  make  informed 
decisions  in  charting  the  company's 
fotare.  An  electric  utility,  because  of  the 
rate  regulated  environment  in  which  it 
operates,  possesses  an  even  greater 
need  for  financial  information  that  is 
accurate,  complete,  and  comparable 
with  that  generated  by  other  electric 
utilities. 

REA.  as  a  federal  lender  and 
mortgagee,  and  in  furthering  the 
objectives  of  the  Rural  Electrification 
Act  has  a  financial  interest  in  requiring 
adequate  records  to  be  maintained.  In 
order  to  provide  REA  with  financial 
information  that  can  be  analyzed  and 
compared  with  the  operations  of  other 
borrowers  in  the  REA  program,  all  REA 
borrowers  must  maintain  financial 
records  that  utilize  imiform  accoimts 
and  uniform  accounting  policies  and 
procedures.  The  standard  REA  mortgage 
requires  borrowers  to  maintain  its 
accounts  in  accordance  with  the  USoA 
prescribed  by  REA  for  its  electric 
bmrowers.  This  regulation  implements 
those  requirements  by  requiring 
borrowers  to  maintain  their  accounts  in 
accordance  with  this  part  1767.  Because 
of  die  cooperative  organizational 
structure  of  REA  borrowers,  REA  is 
prescribing  a  USoA  that  must  be 
maintained  and  is  proposing  to  set  forth 
specific  accounting  procedures  to  be 
followed  for  certain  circmnstances  that 
either  the  USoA  does  not  specifically 
address  or  for  which  REA  has  specific 
accounting  procedures  that  it  requires. 
The  USoA  and  required  accoimting 
procediues  will  provide  the  financial 
information  necessary  to  operate  a  rural 
electric  cooperative.  The  uniformity  of 
the  accounts  and  accounting  procedures 
prescribed  will  enable  REA  to  make 
determinations  concerning  the  current 
financial  stability  of  REA  borrowers. 

Due  to  the  importance  of  uniform 
financial  information,  REA  has  revised 
its  previous  policy  of  requiring  REA 
btxrowers  to  keep  accounts  and  records 
in  conformity  with  the  rules  and 
r^olations  prescribed  by  a  state 
regulatory  commission.  In  accordance 
with  th^  part  1767,  REA  borrowers  are 
required  to  account  for  all  transactions 
as  prescribed  herein.  REA  borrowers 
must  receive  REA's  written  approval 
prior  to  requesting  any  deviations  fivm 
a  state  regulatory  commission  or  the 
Tennessee  Valley  Authority.  The 
information  proposed  in  this  part  1767  is 
now  contained  in  REA  Bulletins  181-1 
and  181-3.  These  bulletins  will  be 
rescinded,  if  this  proposal  is  published  - 
as  a  final  rule. 

List  off  Sebjects  in  7  CFR  Part  17B7 

Accounting. 
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In  view  of  the  abawe,  REA  proposes  to 
add  a  new  part  1767,  Acooonliag 
Requiremems  iar  REA  Eleetiic 
Boirowees,  uuiwistiin  at  this  time  of 
subixnt  Bi,  Untfocm  System  of  Acconnts. 
to  7  CFR  cbqiler  XVH  to  read  as 
follows: 


a  ^^^^^K^^^^^V^^V  V  WwaM 


PART17C7- 

REQUIREMENTS  FOR  REA  ELECTRIC 

BORROWER^ 


Sulipsci 

1 1787.1-17B7.9  {Reserved] 


tl787JAI 

§1767.11.1  ^_ 

§  1787.12.  Aoooostiag  Syttea  BaquimMntt. 

§  1767.13,  Deviations. 

S  1767.14.  iBlaptstetion  of  the  SEA  Unifacai 

System  of  AcoMmtx. 
§  17B7.15,  General  Instroctions. 
S  1767.16,  Electric  Plant  bwtrBctkHia. 
§  1767.17,  Opeming  Expense  instraolkns. 
1 1787.18.  AoooMnts  Raqafaed  of  All  KEA 

S  1767.19-17673)  {RcMnred] 

§  1767.21.  Aoooantiag  lylethodt  and 

Procadures  Reqidred  of  AS  REA 

Borrowers. 
S  1767.22-17B735  IRcserved] 

'inhpart  T    nnptrrtsHrn  °r'-T  — If 
FlocaduBea 

S  1767.26-1767.45  [Reserved] 
Sulipart  D—PssserviiiaD  of  Records 
S  1767.46-1767.55  [Reserved] 
Authority:  7  U.S.C.  901  et  seq. 

Sul>part  A— Qanaral  ProvMlona 
«17f7.1-1767.9   [Rsaarvsd] 

Subpart  B— Untform  Syatam  of 
Accounta 

S  1767.10    Definitions. 

(a)  When  used  in  this  subpart  and  in 
the  REA  USoA: 

(1)  Accouating  borrower  shall  mean 
REA  borrower. 

(2)  Accounta  are  the  accounts 
prescribed  in  this  system  of  accounts. 

(3)  ActuaBy  issued,  as  applied  to 
securities  issued  or  assumed  by  tlie 
utility,  are  those  which  have  been  sold 
to  bona  fide  purchasers  for  a  valuaUe 
consideration,  those  issued  as  dividends 

,    on  stock,  and  those  which  have  been 
issued  in  accordance  with  contractual 
requirements  direct  to  trustees  of 
siiJung  funds. 

(4)  Actually  outstanding,  as  applied  to 
securities  issued  or  assumed  by  tfie 
utility,  are  those  which  have  been 
actually  issaed  and  ate  neither  retired 
nor  hekl  by  or  for  tlw  ntility;  Pnmded. 
however.  That  securities  lieid  by 
trustees  shall  be  considered  as  actaaHy 
outstanding. 


(5)  il/nartiBolian  Is  the  padyal 
extinguiahnient  of  an  amoant  ta  an 
accoani  bjr  (ttstttboting  audi  amoaat 
over  a  fixed  period,  owsr  the  lib  off  the 
asset  or  BabOity  to  wfakfa  it  appliea.  or 
over  the  period  dvtng  wUch  it  is 
anticipated  the  benefit  wiU  be  leaUzad. 

(6)  Associated  (affUiated)  coapaaieB 
are  companies  cr  persons  that  diiecdf. 
or  indirectly  tfanie^  one  or  Bsore 
intermediaries,  oontroL  or  are  controlled 
by,  or  under  oomaun  contnd  aritk,  tlw 
accoonling  oooBpany. 

(7)  Soolc  cost  means  the  amount  at 
which  property  is  recorded  in  these 
accounts  without  deduction  of  related 
provisions  for  aocmed  depredatiaa. 
amordxation,  or  for  odier  pnrposes. 

(8)  Capitai  lease  it  a  lease  of  property 
used  in  atHity  or  nonutiUty  operations, 
which  meets  one  or  more  of  the  criteria 
stated  in  §  17e7.1S(s). 

(9)  CVCshaU  mean  the  National  Rnral 
Utilities  Cooperative  Finance 
Corporation. 

(10)  Cotttiauing  property  records  are 
company  plant  records  for  retirement 
units  and  mass  piupeity  that  provide,  as 
either  a  sin^  record,  or  in  separate 
records  readily  obtamable  by  references 
made  in  a  sin^e  record,  the  foUowii^g 
infoimatian: 

(i)  For  eacb  retirement  onit 

(A)  llie  name  or  descriptian  of  tlw 
unit  or  both: 

(B)  Hie  location  of  the  unit; 

(C)  Hie  date  the  unit  was  placed  in 


(b)  Hie  cost  of  die  unit  as  set  forth  in 
S  1787.16  (b)  and  (c)  of  this  system:  and 

ijE)  The  planl  ourlrol  account  to  which 
the  coat  of  die  unit  is  charged:  and 

(ii)  For  each  category  of  mass 
property: 

(A)  A  general  descriptian  of  the 
property  and  quantity; 

(B)  The  qnantitjr  placed  in  service  by 

vintage  year 

(C)  The  average  cost  as  set  forth  in 

S  1767.16  (b)  and  (c)  of  this  system:  and 

(D)  The  plant  control  acooant  to 
whidi  the  coste  are  charged. 

(11)  Control  (including  die  terms 
controlling,  oontroUed  by,  and  cioder 
cDoiaian  caatroi  with)  is  the  possession, 
direcdy  or  nidirecdy,  of  die  power  to 
direct  or  caose  the  direction  of  the 
management  and  policies  of  a  company, 
whether  sodi  power  is  exercised 
throng  one  or  more  intermediary 
companies,  or  alone,  m  in  uon|anction 
with,  or  pnrsoant  to  an  agreement  and 
whether  soch  power  is  established 
through  a  majority  or  minority 
ownerriiip  or  throa^  voting  of 
securities;  common  directors,  officers,  or 
stockholdiers:  voting  tnists;  hokling 
trusts;  associated  companies;  contracts; 
or  any  other  direct  or  indirect  means. 


(12)  Coat  is  the  amount  of  mcoey 
actually  paid  for  property  or  j 
When  die  oonaidaratiaB  gt 
than  cash  in  a  pairiiaaa  as 
tranaarticB.  as  dbdngaishad  faam  a 
transaction  involving  die  issuanoa  of 
cosnoa  stock  in  a  mefssr  or  a  pooling 
of  interest  the  vahw  of  sack 
consideration  shall  be  detmnlnwd  on  a 
cash  basis. 

(13)  QtofigaayrafisthBCoetoff 
demolishing.  dismantliaBt  tearing  down 
or  otherwise  removing  (iectiic  plant 
indnding  the  coat  of  transpottatiaa  and 
handling  incidental  thereto. 

(14)  Castoma-  shdl  mem  uaisumer  or 
patron. 

(15)  Deb/ ejgTense  inchides  all 
expenses  incurred  in  connection  widi 
the  issuance  and  ii^al  sale  of  evidence 
of  debt  such  as  fees  for  drsfting 
mortgages  and  trust  deeds;  fees  and 
taxes  for  issuing  or  recording  evideroes 
of  debt;  costs  <rf  enpaving  and  printing 
bonds  and  certificates  of  indebtedness; 
fees  paid  to  trustees'  specific  costs  off 
obtaining  governmental  aulhoritjr;  fees 
for  legal  services:  fees  and  commissions 
paid  underwriters,  brokers,  and 
salesmen  for  marketing  sadi  evidences 
of  ddit;  fees  and  expenses  of  listing  on 
exchanges;  and  other  like  costs. 

(16)  Depreciation,  as  applied  to 
depredaUe  dedric  plant  is  die  loss  in 
service  value,  not  restored  by  cmrent 
maintenance,  incurred  in  connection 
with  the  consumption  or  prospective 
retirement  of  dectric  jAuA  in  the  course 
of  service  from  causes  whidi  are  known 
to  be  in  current  operation  and  against 
which  die  utiUty  is  not  protected  by 
insurance.  Among  the  causes  to  be  g^en 
consideration  are  wear  and  tear,  decay, 
action  of  die  elements,  inadequacy, 
obsolescence,  changes  in  the  art, 
changes  in  demand  and  requirements  of 
public  authorities. 

(17)  Discount  as  applied  to  the 
seciuities  issued  or  assumed  by  the 
utility,  is  the  excess  of  die  par  (stated 
value  of  no-par  stocks)  or  face  value  of 
die  securities  plus  interest  or  dividends 
accrued  at  die  date  of  die  sale  over  die 
cash  value  of  the  consideration  received 
bom  their  sale. 

(18)  FASB  shall  mean  die  Finandal 
Accounting  Standards  Board. 

(19)  G&T  shall  mean  generation  and 
transmission  cooperative. 

(20)  Investment  advances  are 
advances,  represented  by  notes  or  by 
book  accounts  only,  with  respect  to 
which  it  is  mutually  agreed  or  intended 
between  die  aeditor  and  debtor  that 
diey  shall  be  setded  by  die  issuance  off 
securities  or  shall  not  be  sulqed  to 
current  settlement 
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(21)  Minor  items  (rfprc^rty  are  the 
assodated  part*  or  itema  of  which 
retirement  units  are  composed. 

(22)  Net  salvage  value  is  the  salvage 
value  of  property  retired  less  the  cost  of 
removal 

(23)  ffominaHy  issued,  as  applied  to 
securities  issued  or  assxuned  by  the 
utility,  are  those  which  have  been 
signed,  certified,  or  otherwise  executed, 
and  placed  with  the  proper  officer  for 
sale  and  debvery.  or  pledged,  or 
otherwise  placed  in  some  special  funds 
of  the  utility,  but  which  have  not  been 
sold,  or  issued  direct  to  trustees  of 
sinking  funds  in  accordance  with 
contractual  requirements. 

(24)  Nominally  outstanding,  as 
applied  to  securities  issued  or  assumed 
by  the  utility,  are  those  which,  after 
being  actually  issued,  have  been 
reacquired  by  or  for  the  utility  under 
circumstances  which  require  them  to  be 
considered  as  held  alive  and  not  retired: 
Provided,  however.  That  securities  held 
by  trustees  shall  be  considered  as 
actually  outstanding. 

(25)  NHECA  shall  mean  the  National 
Rural  Electric  Cooperative  Association. 

(28)  Operatii^  lease  is  a  lease  of 
property  used  in  utility  or  nonutility 
operations.  Which  does  not  meet  any  of 
the  criteria  stated  in  S  1767.15(s]. 

(27)  Original  cost,  as  appUed  to 
electric  plant,  is  the  cost  of  such 
property  to  the  person  first  devoting  it  to 
public  service. 

(28)  Person  is  an  individual,  a 
corporation,  a  partnership,  an 
association,  a  joint  stock  company,  a 
business  trust  or  any  organized  group  of 
persons,  whether  incorporated  or  not,  or 
any  receiver  or  trustee. 

(29)  Premium,  as  applied  to  securities 
issued  or  assumed  by  the  utility,  is  the 
excess  of  the  cash  value  of  the 
consideration  received  from  their  sale 
over  the  sum  of  their  par  (stated  value  of 
no-par  stocks)  or  face  value  and  interest 
or  dividends  accrued  at  the  date  of  sale. 

(30)  Project  is  a  complete  unit  of 
improvement  or  development,  consisting 
of  a  power  house,  aU  water  conduits,  all 
dams  and  appurtenant  woriu  and 
structures  (including  navigation 
structures)  which  are  a  part  of  said  unit, 
and  all  storage,  diverting,  or  forebay 
reservoirs  directiy  connected  therewith, 
the  primary  line  or  lines  transmitting 
power  therefrom  to  the  point  of  junction 
with  the  distribution  system  or  with  the 
interconnected  primary  transmission 
system,  all  miscellaneous  structures 
used  and  useful  in  connection  with  said 
unit  or  any  part  thereof,  and  all  water 
rights,  rights  of  way,  ditches,  dams, 
reservoirs,  lands,  or  interest  in  lands  the 
use  and  occupancy  of  which  are 


necessary  or  appropriate  in  the 
maintenance  and  operation  of  such  unit. 

(31)  Property  retired,  as  applied  to 
electric  plant  is  property  which  has 
been  removed,  sold,  abandoned, 
destroyed,  or  which  for  any  cause  has 
been  withdrawn  bom  service. 

(32)  REA  USoA  shall  mean  the  USoA 
prescribed  in  this  subpart 

(33)  Replacing  (including 
replacement)  when  not  otherwise 
indicated  in  the  context  is  the 
construction  or  installation  of  electric 
plant  in  place  or  property  retired, 
together  with  the  removal  of  the 
property  retired. 

(34)  Research,  Development,  and 
Demonstration  (RD&D)  includes  all 
expenditures  incurred  by  borrowers 
either  directiy  or  through  another  person 
or  organization  (such  as  a  research 
institute,  industry  association, 
foundation,  university,  engineering 
company  or  similar  contractor)  in 
pursuing  research,  development  and 
demonstration  activities  including 
experiment  design,  installation, 
construction,  or  operation.  This 
definition  includes  expenditures  for  the 
implementation  or  development  of  new 
and/or  existing  concepts  until 
technically  feasible  and  commercially 
feasible  operations  are  verified.  Such 
research,  development  and 
demonstration  costs  should  be 
reasonably  related  to  the  existing  or 
future  utility  business,  broadly  defined, 
of  the  borrower  or  in  the  environment  in 
which  it  operates  or  expects  to  operate. 
The  term  includes,  but  is  not  limited  to, 
all  such  costs  incidental  to  the  design, 
development  or  implementation  of  an 
experimental  facility,  a  plant  process,  a 
product  a  formula,  an  invention,  a 
system  or  similar  items,  emd  the 
improvement  of  already  existing  items 
of  a  like  nature;  amounts  expended  in 
connection  with  the  proposed 
development  and/or  proposed  delivery 
of  alternate  sources  of  electricity;  and 
the  costs  of  obtaining  its  own  patent, 
such  as  attorney's  fees  expended  in 
making  and  perfecting  a  patent 
application.  The  term  includes 
preliminary  investigations  and  detailed 
planning  of  specific  projects  for  securing 
for  customers  non-conventional  electric 
power  supplies  that  rely  on  technology 
that  has  not  been  verified  previously  to 
be  feasible.  The  term  does  not  include 
expenditures  for  efficiency  surveys; 
studies  of  management,  management 
techniques,  and  organization:  or 
consumer  surveys,  advertising, 
promotions,  or  items  of  a  Uke  nature. 

(35)  Retirement  units  are  those  items 
of  electric  plant  which,  when  retired 
with  or  without  replacement  are 
accounted  for  by  crediting  the  book  cost 


thereof  to  the  electric  plant  accounts  in 
which  included. 

(38)  Salvage  value  is  the  amount 
received  for  property  retired,  less  any 
expenses  incurred  in  connection  with 
the  sale  or  in  preparing  the  property  for 
sale;  or,  if  retained,  the  amount  at  which 
the  material  recovered  is  chargeable  to 
materials  and  supplies,  or  other 
appropriate  accounts. 

(37)  Service  life  is  the  time  between 
the  date  electric  plant  is  includible  in 
electric  plant  in  service,  or  electric  plant 
leased  to  others,  and  the  date  of  its 
retirement.  If  depreciation  is  accounted 
for  on  a  production  basis  rather  than  on 
a  time  basis,  service  life  should  be    ^ 
measured  in  terms  of  the  appropriate 
unit  of  production. 

(38)  Service  value  is  the  difference 
between  original  cost  and  net  salvage 
value  of  electric  plant 

(39)  State  is  a  State  admitted  to  the 
Union,  ihe  District  of  Columbia,  and  any 
organized  Territory  of  the  United  States. 

(40)  Subsidiary  company  is  a 
company  which  is  controlled  by  the 
utility  tlm>ugh  ownership  of  voting 
stock.  (See  S  1767.10  (a)(ll).)  A 
corporate  joint  venture  in  which  a 
corporation  is  owned  by  a  small  group 
of  businesses  as  a  separate  and  specific 
business  or  project  for  the  mutual 
benefit  of  the  members  of  the  group  is  a 
subsidiary  company  for  the  purposes  of 
this  system  of  accounts. 

(41)  Utility  shall  mean  accounting 
borrower,  REA  borrower. 

(42)  Work  order  shall  mean  an  order 
authorizing  the  construction  of  utility 
plant  It  serves  as  the  basis  for  the 
accoimts  or  subaccounts  in  which  costs 
are  recorded. 

91767.11    PurpoM. 

The  standard  form  of  REA  loan 
documents  for  electric  borrowers 
requires  tiiat  the  borrower  keep  books, 
records,  and  accoimts  in  which  full  and 
true  entries  will  be  made  of  all  of  the 
dealings,  business  and  affairs  of  the 
borrower  in  accordance  with  the 
methods  and  principles  of  accounting  in 
the  REA  USoA.  This  subpart  implements 
these  provisions  of  the  REA  loan 
documents  by  prescribing  the  REA 
USoA  for  electric  borrowers  and  by 
providing  accounting  methodologies  and 
procedures  which  are  applicable  to 
particular  situations. 

S  1767.12    Accounting  system 
fsquii  wnenla. 

(a)  Each  REA  electric  borrower  shall 
maintain  and  keep  its  books  of  accounts 
and  all  other  books  and  records  which 
support  the  entries  in  such  books  of 
accounts  in  accordance  with  §  1767.18, 


-.r.   •»    '. 
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Accounts  Reqtdred  of  All  REA 
Borrowers,  herein. 

(b)  Each  REA  electric  borrower  shall 
maintain  and  keep  its  books  of  accounts 
and  all  other  bo(^  and  records  which 
support  the  entries  in  such  books  of 
accounts  in  accordance  with  S  1767.21, 
Accoimting  Methods  and  Procedures 
Required  of  All  REA  Borrowers,  herein, 
which  prescribes  accounting  principles 
to  be  applied  to  specific  factual 
circumstances. 

81767.13    Deviations. 

(a)  No  deviations  are  to  be  made  the 
REA  USoA  without  the  prior  written 
approval  of  REA 

(b)  No  REA  borrower  subject  to  the 
jurisdiction  of  •  state  regulatoiy 
authority  with  jurisdiction  over  rates 
and/or  accounting  for  electric  utilities 
shaU.  without  the  prior  written  approval 
of  REA: 

(1)  Request  approval  of  such  autiiority 
to  use  accounting  methods  and 
principles  inconsistent  widi  the    , 
provisions  herein;  or 

(2)  File  with  such  authority  any 
documents  or  informaticm,  including 
without  limitation,  any  filings  associated 
with  the  borrower's  rates,  based  upon 
accounting  methods  and  principles 
inconsistent  with  the  provisions  herein. 

(c)  If  any  state  regulatory  authority 
with  jurisdiction  over  an  REA  borrower 
shall  prescribe  for  the  borrower, 
accounting  methods  or  principles  which 
are  inconsistent  with  thie  provisions 
herein,  the  borrower  ahaU  immediately 
notify  REA  and  provide  REA  with  sudi 
dociunents,  information,  and  repents  as 
REA  may  request  in  order  to  evaluate 
the  impacts  that  such  accounting  may 
have  on  ibe  interests  of  REA.  If  REA 
determines  that  the  accounting  methods 
and  principles  will  not  adverwdly  effect 
REA  interests,  REA  diall  permit  the 
borrower  to  ase  the  accounting  methods 
and  principles  as  prescribed  in 
complying  with  the  provisions  of  the 
REA  loan  documents.  If  REA  determines 
that  the  accounting  methods  and 
principles  may  adversely  eSect  REA's 
interests,  REA  may  require  that  fat  the 
purposes  of  complying  with  provisions 
of  the  REA  loan  documents,  including, 
without  limitation,  those  provisions 
relating  to  Baancial  coverage  standards 
(e.g.  "TIER"),  the  borrower  continue  to 
inaintain  its  IxM^,  records,  and 
accounts  in  accordance  with  this 
subpart  REA  may.  however,  approve 
requests  by  the  borrower  to  maintain 
such  additional  books,  records,  and 
accounts  as  necessary  to  comply  with 
the  requirements  of  the  state  regulatory 


authority:  sodi  approval  ahaU  not 
waive,  modify  or  amend  ihe 
requirements  of  the  REA  loan 
documents  or  of  this  subpart 

(d)  REA  borrowers  shall  not  take  any 
action  to  implement  the  provisions  of 
Statement  of  Financial  Accounting 
Standards  (SFAS]  No.  71,  Accounting  for 
the  l^ects  of  Certain  Types  of 
Regulation.  SFAS  No.  9a  Regulated 
Enterprises — Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs,  SFAS  No.  92.  Regulated 
Enterprises — Accounting  for  Phase-in 
Plans,  without  the  prior  written  approval 
of  REA. 


$1767.14 
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To  maintain  uuifucniity  in  accounting, 
borrowers  shall  submit  questions  of 
doubtful  interpretations  of  die  REA 
USoA  to  REA  for  consideration  and 
decision. 


S  1767.15 

(a)  Records.  (1)  Each  utility  shall  keep 
its  books  of  account  and  all  other 
books,  record,  and  memoranda  which 
support  the  entries  in  audi  books  of 
account  so  as  to  be  able  to  furnish 
readily  full  information  as  to  any  item 
included  in  any  account  Each  entry 
shall  be  supported  by  such  detailed 
information  as  will  permit  ready 
identification,  analysis,  and  verification 
of  all  facts  relevant  tfaeieto. 

(2)  The  books  and  records  referred  to 
herein  include  not  only  accounting 
records  in  a  limited  technical  sense,  but 
all  other  records,  such  as  minute  books, 
stock  books,  reports,  correspondence, 
memoranda,  etc,  which  may  be  useful 
in  developing  the  histoiy  of  or  facts 
regarding  any  transactioa. 

(3)  No  utility  shall  destroy  any  such 
books  or  reoocds  onleaa  the  destmction 
tiiereof  is  peraiitted  by  the  mlea  and 
regulations  of  REA. 

(4)  In  axklition  to  the  prescribed 
accounts,  clearing  accounts,  temporary 
or  experimental  accounts,  and 
subdivisions  of  any  acoonnts  may  be 
kept  provided  the  integrity  oi  tlie 
prescribed  accounts  is  not  impaired. 

(5)  All  amounts  indnded  in  the 
accounts  piesaibed  herein  for  electric 
plant  and  operating  expenses  shall  be 
just  and  reasonable  and  any  payment 
or  aocmals  by  the  utility  in  excess  oi 
just  and  reasonable  charges  shall  be 
induded  in  account  428.5,  Odier 
Deductions. 

(6)  Hie  arrangement  or  sequeace  of 
the  accoonts  prescribed  herein  shall  not 
be  controlling  as  to  the  arrangement  or 
sequence  in  rqKxt  forms  which  may  be 


prescribed  by  REA. 

(b)  Numbering  system.  (1)  The 
account  numbering  plan  nied  herein 
consists  of  a  system  of  three-digit  whole 
numbers  as  follows: 

lOO-lM    Assets  and  other  debits. 

200-289    liabilities  and  other  credits. 

300-390    Plant  accounts. 

400-432. 434-435    Income  accounts. 

433, 438-439    Retained  earning!  accounts. 

440-459    Revenue  accounts. 

500-599    Prodoctioa.  transminion.  and 

distifliHtioii  expenses. 
900-949    CustoBieraooiMBla,oiHtoiner 

aervioe  and  inforaiatiaaaL  aalei.  and 

general  and  adnunistrative  < 


(2)  In  certain  instances,  numbers  have 
b^n  skipped  in  order  to  allow  for 
possible  later  expansion  or  to  permit 
better  coordination  with  the  numbering 
system  for  other  utility  departments. 

(3)  The  numbers  prefixed  to  account 
tides  are  to  be  considered  as  parts  of  the 
titles.  Each  utility,  however,  may  adopt 
for  its  own  purposes,  a  different  system 
of  account  numbers  provided  that  the 
numbers  herein  prescribed  shall  appear 
in  the  descriptive  headings  of  the  ledger 
accounts  and  in  the  various  sources  of 
original  entry;  however,  if  a  utility  uses 
a  different  group  of  account  numbers 
and  it  is  not  practicable  to  show  die 
prescribed  account  numbers  in  flie 
various  sources  of  ori^al  entry,  sudi 
reference  to  the  prescribed  account 
numbers  may  be  omitted  from  the 
various  sources  of  original  entry. 
Moreover,  each  utility  using  di^erent 
accoimt  numbers  for  its  own  purposes 
shall  keep  readily  available,  a  list  of 
such  account  numbers  which  it  uses  and 
a  reconciliation  of  such  account 
numbers  with  tiie  account  numbers 
provided  herein.  It  is  intended  that  the 
utility's  records  shaU  be  so  kept  as  to 
permit  ready  analysis  by  prescribed 
accounts  (by  direct  reference  to  sources 
of  original  entry  to  the  extent 
practicable)  and  to  permit  preparation  of 
financial  and  operating  statements 
directiy  from  such  records  at  die  end  of 
each  accounting  period  according  to  the 
prescribed  accounts. 

(c)  Accounting  period  Each  utility 
shall  keep  its  books  on  a  monthly  basis 
so  that  for  each  month,  all  transactions 
applicable  thereto,  as  nearly  as  may  be 
ascertained,  shall  be  entered  in  the 
books  of  the  utility.  Amounts  applicable 
or  assignable  to  qiecific  utility 
departments  shaU  be  so  segregated 
monthly.  Each  utility  shall  close  iu 
books  at  the  end  of  each  fiscal  year 
unless  otherwise  authorized  by  REA. 

(d)  Submission  of  questions.  To 
maintain  uniformity  of  accounting. 
utiUties  shall  submit  questions  of 
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doubtful  interpretadon  to  REA  for 
consideration  and  decision. 

(e)  Item  lists.  Lists  of  "items" 
appearing  in  the  texts  of  the  accounts  or 
elsewhere  herein  are  for  the  purpose  of 
more  clearly  indicating  the  application 
of  the  prescribed  accounting.  The  lists 
are  intended  to  be  representative,  but 
not  exhaustive.  The  appearance  of  an 
item  in  a  list  warrants  the  inclusion  of 
the  item  in  the  account  mentioned  only 
when  the  text  of  the  account  also 
indicates  inclusion  inasmuch  as  the 
same  item  frequently  appears  in  more 
than  one  list.  The  proper  entry  in  each 
instance  must  he  determined  by  the 
texts  of  the  accounts. 

(f)  Extraordinary  items.  It  is  the  intent 
that  net  income  shall  reflect  all  items  of 
profit  and  loss  during  the  period  with 
the  exception  of  prior  period 
adjustments  as  described  in 

S  1767.15(g)(1)  and  long-term  debt  as 
described  in  9 1767.15(q)  below.  Those 
items  related  to  the  effects  of  events  and 
transactions  which  have  occurred  during 
the  current  period  and  which  are  not 
typical  or  customary  business  activities 
of  the  company  shall  be  considered 
extraordinary  items.  Accordingly,  they 
will  be  events  and  transactions  of 
significant  effect  which  would  not  be 
expected  to  recur  frequently  and  which 
would  not  be  considered  as  recurring 
factors  in  any  evaluation  of  the  ordinary 
operating  processes  of  business.  (In 
determining  significance,  items  of  a 
similar  nature  should  be  considered  in 
the  aggregate.  Dissimilar  items  should 
be  considered  individually;  however,  Jf 
they  are  few  in  number,  they  may  be 
considered  in  the  aggregate.)  To  be 
considered  as  extraordkiary  under  the 
above  guidelines,  an  item  should  be 
more  than  approximately  5  percent  of 
income,  computed  before  extraordinary 
items.  REA  approval  must  be  obtained 
to  treat  an  item  of  less  than  5  percent,  as 
extraordinary.  (See  Accounts  434  and 
435.) 

(g)  Prior  period  items.  (1)  Items  of 
profit  and  loss  related  to  the  following 
shall  be  accounted  for  as  prior  period 
adjustments  and  excluded  from  the 
detmnination  of  net  income  lot  the 
current  yean 

(i)  Correction  of  an  error  in  the 
financial  statements  of  a  prior  year. 

(ii)  Adjustments  that  result  &t)m 
realization  of  income  tax  benefits  of 
preacquisition  operating  loss 
carryforwards  of  purchased 
subsidiaries. 

(2)  All  other  items  of  profit  and  loss 
recognized  during  the  year  shall  be 
included  in  the  determination  of  net 
income  for  that  year. 

(h)  Unqudited  items.  Whenever  a 


financial  statement  is  required  by  REA, 
if  it  is  known  that  a  transaction  has 
occurred  which  affects  the  accounts  but 
the  amount  involved  in  the  transaction 
and  its  effect  upon  the  accounts  cannot 
be  determined  with  absolute  accuracy, 
the  amount  shall  be  estimated  and  such 
estimated  amount  included  in  the  proper 
accounts.  The  utility  is  not  required  to 
anticipate  minor  items  which  would  not 
appreciably  affect  the  accounts. 

(i)  Distribution  of  pay  and  expenses  of 
employees.  Charges  to  electric  plant, 
operating  expense,  and  other  accounts 
for  services  and  expenses  of  employees 
engaged  in  activities  chargeable  to 
various  accounts,  such  as  construction, 
maintenance,  and  operations,  shall  be 
based  upon  the  actual  time  engaged  in 
the  respective  classes  of  work,  or  in 
case  that  method  is  impracticable,  upon 
the  basis  of  a  study  of  the  time  actually 
engaged  during  a  representative  period. 

[S)  Payroll  distribution.  Underlying 
accounting  data  shall  be  maintained  so 
that  the  distribution  of  the  coAt  of  labor 
charged  direct  to  the  various  accounts 
will  be  readily  available.  Such 
underlying  data  shall  permit  a 
reasonably  accurate  cUstribution  to  be 
made  of  the  cost  of  labor  charged 
initially  to  clearing  accounts  so  that  the 
total  labor  cost  may  be  classified  among 
construction,  cost  of  removal,  electric 
operating  functions  (steam  generation, 
nuclear  generation,  hydraulic 
generation,  transmission,  distribution, 
etc.)  and  nonutility  operations. 

(k)  Accounting  on  an  accrual  basis.  (1) 
The  utility  is  required  to  keep  its 
accounts  on  the  accrual  basis.  This 
requires  the  inclusion,  in  its  accounts,  of 
all  known  transactions  of  appreciable 
amount  which  affect  the  accounts.  If 
bills  covering  such  transactions  have 
not  been  received  or  rendered,  the 
amounts  shall  be  estimated  and 
appropriate  adjustments  made  when  the 
bills  are  received. 

(2)  When  payments  are  made  in 
advance  for  items  such  as  insurance, 
rents,  taxes,  or  interest,  the  amount 
applicable  to  future  periods  shall  be 
charged  to  Account  165,  Prepayments, 
and  spread  over  the  periods  to  which 
applicable,  by  credits  to  Account  165, 
and  charges  to  the  accounts  appropriate 
for  the  expenditure. 

(1)  Records  for  each  plant  Separate 
records  shall  be  maintained  by  electric 
plant  accounts  of  the  book  cost  of  each 
plant  owned,  including  additions  by  the 
utility  to  plant  leased  from  others,  and 
of  the  cost  of  operating  and  maintaining 
each  plant  owned  or  operated.  The  term 
"plant"  as  used  herein  includes  each 
generating  station  and  each 


transmission  line  or  appropriate  group 
of  transmission  lines. 

(m)  Accounting  for  other  departments. 
If  the  utility  also  operates  other  utility 
departments,  such  as  gas  or  water,  it 
shall  keep  such  accounts  for  the  other 
departments  as  may  be  prescribed  by 
proper  authority  and  in  the  absence  of 
prescribed  accounts,  it  shall  keep  such 
accounts  as  are  proper  or  necessary  to 
reflect  the  results  of  operating  each  such 
department.  It  is  not  intended  that 
proprietary  and  similar  accounts  which 
apply  to  the  utility  as  a  whole  shall  be 
departmentalized. 

(n)  Transactions  with  associated 
companies.  Each  utility  shall  keep  its 
accounts  and  records  so  as  to  be  able  to 
furnish  accurately  and  expeditiously 
statements  of  all  transactions  with 
associated  companies.  The  statements 
may  be  required  to  show  the  general 
nature  of  the  transactions,  the  amounts 
involved  therein  and  the  amounts 
included  in  each  account  prescribed 
herein  with  respect  to  such  transactions. 
Transactions  with  associated  companies 
shall  be  recorded  in  the  appropriate 
accounts  for  transactions  of  the  same 
natiure.  Nothing  herein  contained, 
however,  shall  be  construed  as 
restraining  the  utiUty  from  subdividing 
accounts  for  the  purpose  of  recording 
separately  transactions  with  associated 
companies. 

(0)  Contingent  assets  and  liabilities. 
Contingent  assets  represent  a  possible 
source  of  value  to  the  utiUty  contingent 
upon  the  fulfillment  of  conditions 
regarded  as  uncertain.  Contingent 
liabilities  include  items  which  may, 
under  certain  conditions,  become 
obligations  of  the  utility  but  which  are 
neither  direct  nor  assumed  liabilities  at 
the  date  of  the  balance  sheet.  The  utility 
shall  be  prepared  to  give  a  complete 
statement  of  significant  contingent 
assets  and  liabilities  (including 
cumulative  dividends  on  preference 
stock)  in  its  annual  report  and  at  such 
other  times  as  may  be  requested  by 
REA. 

(p)  Separate  accounts  or  records  for 
each  licensed  project  The  accounts  or 
records  of  each  borrower  shall  be  so 
kept  as  to  show  for  each  project 
(including  pumped  storage)  under 
license: 

(1)  The  actual  legitimate  original  cost 
of  the  project,  including  the  original  cost 
of  the  original  project  the  original  cost 
of  additions  thereto  and  betterments 
thereof,  and  credits  for  property  retired 
itota  service,  as  determined  under 
REA's  regulations; 

(2)  The  charges  for  operation  and 
maintenance  of  the  project  property 
directly  assignable  to  the  project; 


(3)  The  credits  and  debits  to  the 
depreciation  and  amortization  accounts, 
and  tfie  balances  in  such  accounts;  and 

(4)  The  credits  and  debits  to  the 
operating  revenue,  income,  and  retained 
earnings  accounts  that  can  be  identified 
with  and  directly  assigned  to  the 
project. 

NotK  The  purpose  of  this  instruction  is  to 
insure  that  accounts  or  records  are  currently 
maintained  by  each  borrower  from  which 
reports  may  be  made  to  REA  for  use  in 
determining  the  net  investment  in  each 
licensed  project  The  instruction  covers  only 
the  debit  and  credit  items  appearing  in  the 
borrower's  acoounts  which  may  be  identified 
with  and  assigned  directly  to  any  project.  In 
the  determination  of  the  net  investment, 
allocations  of  items  affecting  the  net 
investment  may  be  required  where  direct 
assignment  is  not  practicable. 

(q)  Long-term  debt  Premium,  Discount 
and  Expense,  and  Gain  or  Loss  on 
ReacquisitioD. 

(1)  Premium,  discount  and  expense.  A 
separate  premium,  discount  and 
expense  account  shall  be  maintained  for 
each  class  and  series  of  long-term  debt 
(including  receivers'  certificates)  issued 
or  assumed  by  the  utility.  The  premium 
will  be  reconled  in  Account  225, 
Unamortized  Premium  on  Long-Term 
Debt  the  diaoount  will  be  recorded  in 
Account  226,  Unamortized  Discount  on 
Long-Term  Debt— Debit,  and  the 
expense  of  issuance  shall  be  recorded  in 
Account  181,  Unamortized  Debt 
Expense.  The  premium,  discount  and 
expense  shall  be  amortized  over  the  life 
of  the  respective  issues  under  a  plan 
which  will  distribute  the  amoimts 
equitably  over  the  life  of  the  securities, 
l^e  amortization  shall  be  charged  or 
credited  on  a  monthly  basis  with  the 
amounts  relating  to  discount  and 
expense  chaiged  to  Accoimt  428, 
Amortization  of  Debt  Discount  and 
Expense.  The  amounts  relating  to 
premium  shall  be  credited  to  Account 
429,  Amortizstion  of  Premium  on  Debt — 
Credit 

(2)  Reacqvtsition,  without  refunding. 
When  long-term  debt  is  reacquired  or 
redeemed  without  being  converted  into 
another  form  of  long-term  debt  and 
when  the  transaction  is  not  in 
connection  with  a  refunding  operation 
{primarily  redemptions  for  sinking  fund 
purposes),  the  difference  between  the 
amount  paid  upon  reacquisition  and  the 
face  value;  plus  any  unamortized 
premium  less  any  related  unamortized 
debt  expent*  and  reacquisition  costs;  or 
less  any  unamortized  discount  related 
debt  expense  and  reacquisition  costs 
applicable  to  the  debt  redeemed,  retired 
and  cancelled,  shall  be  included  in 
account  189,  Unamortized  Loss  on 
Reacquired  Debt  or  Account  257, 


Unamortized  Gain  on  Reacquired  Debt 
as  appropriate.  The  utility  shall  amortize 
the  recorded  amounts  equally  on  a 
monthly  basis  over  the  remaining  life  of 
the  respective  security  issues  (old 
original  debt).  The  amount  so  amortized 
shall  be  charged  to  Account  428.1, 
Amortization  of  Loss  on  Reacquired 
Debt  or  credited  to  Account  429.1. 
Amortization  of  Gain  on  Reacquired 
Debt-'-Credit,  as  appropriate. 

(3)  Reacquisition,  with  refunding. 
When  the  redemption  of  one  issue  or 
series  of  bonds  or  other  long-term 
obligations  is  financed  by  another  issue 
or  series  before  the  maturity  date  of  the 
first  issue,  the  difference  between  the 
amount  paid  upon  refunding  and  the 
face  value;  plus  any  unamortized 
premium  less  related  debt  expense  or 
less  any  unamortized  discount  and 
related  debt  expense,  applicable  to  the 
debt  refunded,  shall  be  included  in 
Account  189,  Unamortized  Loss  on 
Reacquired  Debt  or  Account  257, 
Unamortized  Gain  on  Reacquired  Debt 
as  appropriate.  The  utility  may  elect  to 
account  for  such  amounts  as  follows: 

(i)  Write  them  off  immediately  when 
the  amoimts  are  insignificant 

(ii)  Amortize  them  by  equal  monthly 
amounts  over  the  remainder  of  the 
original  life  of  the  issue  retired,  or 

(iii)  Amortize  them  by  equal  monthly 
amounts  over  ihe  life  of  the  new  issue. 
Once  an  election  is  made,  it  shall  be 
applied  on  a  consistent  basis.  The 
amoimts  in  paragraph  (q)(3]  (i),  (ii),  or 
(iii)  of  this  section  shall  be  charged  to 
Account  428.1,  Amortization  of  Loss  on 
Reacquired  Debt  or  credited  to  Account 
429.1,  Amortization  of  Gain  on 
Reacquired  Debt— Credit  as 
appropriate. 

(4)  Under  methods  paragraph  (q)(3)  (ii) 
and  (iii)  of  this  section,  the  increase  or 
reduction  in  current  income  taxes 
resulting  from  the  reacquisition  should 
be  apportioned  over  the  remainder  of 
the  original  life  of  the  issued  retired  or 
over  the  life  of  the  new  issue,  as 
appropriate,  as  directed  more 
specifically  in  paragraphs  (q)  (5)  and  (6) 
of  this  section. 

(5)  When  the  utility  recognizes  the 
loss  in  the  year  of  reacquisition  as  a  tax 
deduction.  Account  410.1,  Provision  for 
Deferred  Income  Taxes,  Utility 
Operating  Income,  shall  be  debited  and 
Account  283,  Accumulated  Deferred 
Income  Taxes — Other,  shall  be  credited 
with  the  amount  of  the  related  tax 
effect,  such  amount  to  be  allocated  to 
the  periods  affected  in  accordance  with 
the  provisions  of  Account  283. 

(6)  When  the  utility  chooses  to 
recognize  the  gain  in  the  year  of 
reacquisition  as  a  taxable  gain.  Account 
411.1,  Provision  for  Deferred  Income 


Taxes— Credit  Utility  Operating 
Income,  shall  be  debited  with  the 
amount  of  the  related  tax  effect  such 
amount  to  be  allocated  to  the  periods 
affected  in  accordance  with  the 
provisions  of  Account  190,  Accimiulated 
Deferred  Income  Taxes. 

(7)  When  the  utility  chooses  to  use  the 
optional  privilege  of  deferring  the  tax  on 
the  gain  attributable  to  the  reacquisition 
of  debt  by  reducing  the  depreciable 
basis  of  utility  property  for  tax  purposes, 
pursuant  to  section  106  of  the  Internal 
Revenue  Code,  the  related  tax  effects 
shall  be  deferred  as  the  income  is 
recognized  for  accounting  purposes,  and 
the  deferred  amounts  shall  be  amortized 
over  the  life  of  the  associated  property 
on  a  vintage  year  basis.  Account  410.1, 
Provision  for  Deferred  Income  Taxes, 
Utility  Operating  Income,  shall  be 
debited,  and  Account  282.  Accumulated 
Deferred  Income  Taxes— Other 
Property,  shall  be  credited  with  an 
amount  equal  to  the  estimated  income 
tax  effect  applicable  to  the  portion  of 
the  income,  attributable  to  reacquired 
debt,  recognized  for  accounting 
purposes  during  the  period.  Account  282 
shall  be  debited  and  Account  411.1, 
Provision  for  Deferred  Income  Taxes — 
CredUt  Utility  Operating  Income,  shall 
be  credited  with  an  amount  equal  to  the 
estimated  income  tax  effects,  during  the 
life  of  the  property,  attributable  to  the 
reduction  in  the  depreciable  basis  for 
tax  purposes. 

(8)  The  tax  effects  relating  to  gain  or 
loss  shall  be  allocated  as  above  to 
utility  operations  except  in  cases  where 
a  portion  of  the  debt  reacquired  is 
directly  applicable  to  nonutiUty 
operations.  In  that  event  the  related 
portion  of  the  tax  effects  shall  be 
allocated  to  nonutility  operations. 
Where  it  can  be  established  that 
reacquired  debt  is  generally  applicable, 
to  both  utility  and  nonutility  operations, 
the  tax  effects  shall  be  allocated 
between  utility  and  nonutility 
operations  based  on  the  ratio  of  net 
investment  in  utility  plant  to  net 
investment  in  nonutility  plant 

(9)  Premium,  discount  or  expense  on 
debt  shall  not  be  included  as  an  element 
in  the  cost  of  construction  or  acquisition 
of  property  (tangible  or  intangible), 
except  under  the  provisions  of  Accoimt 
432.  Allowance  for  Borrowed  Funds 
Used  During  Construction — Credit 

(10)  Alternate  method.  Where  a 
regulatory  authority  or  a  group  of 
regulatory  authorities  having  prime  rate 

-  jurisdiction  over  the  utility  specifically 
disallows  the  rate  principle  of 
amortizing  gains  or  losses  on 
reacquisition  of  long-term  debt  without 
refunding,  and  does  not  apply  the  gain 
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or  loss  to  redoes  interest  charges  in 
computiBg  the  allowed  rate  of  retrnn  for 
rate  purposes,  the  fbUowtng  ahemate 
method  may  be  osed  to  account  for 
gains  or  losses  relating  to  reacquisition 
of  long-term  debt,  with  or  witboot 
refunding: 

(i)  The  differmce  between  the  amotint 
paid  upon  reacquisition  of  any  long-tom 
debt  and  the  face  value,  adjusted  for 
unamortized  discount,  expenses  or 
l»emium,  as  the  case  may  be,  api^icable 
to  the  debt  redeemed  shall  be 
recognized  currently  in  uicome  and 
recorded  in  Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  426^5, 
Other  Deductiuis. 

(ii)  When  this  alternate  method  of 
accounting  is  used,  the  utility  shall 
include  a  footnote  to  each  fmancial 
statement,  prepared  for  public  use, 
explaining  why  this  method  is  being 
used  along  with  the  treatment  given  for 
ratemakii^  purposes. 

(r)  Comprehensive  interpreted  income 
tax  allocation.  [1]  Where  th«e  are 
timing  differences  between  the  periods 
in  which  transactions  affect  taxable 
income  and  the  periods  in  which  they 
enter  into  the  determination  of  pretax 
accounting  income,  the  income  tax 
effects  of  such  transactions  are  to  be 
recognized  in  the  periods  in  which  the 
differences  between  book  accounting 
income  and  taxable  income  arise  and  in 
the  periods  in  which  the  differences 
reverse  using  the  deferred  tax  method. 
In  general,  comprehensive  interperiod 
tax  allocation  should  be  followed 
whenever  transactions  enter  into  the 
determination  of  pretax  accounting 
income  for  the  period  even  diough  some 
transactions  may  affect  the 
determination  of  taxes  payable  in  a 
different  period,  as  further  qualified 
below. 

(2]  Utilities  are  not  required  to  utilize 
comprehensive  interperiod  income  tax 
allocation  until  the  deferred  income 
taxes  are  included  as  an  expense  in  the 
rate  level  by  the  regulatory  authority 
having  rate  jurisdiction  over  the  utiKty. 
Where  comprehensive  interperiod  tax 
allocation  accounting  is  not  practiced 
the  utibty  shall  inchide  as  a  note  to  each 
financial  statement,  prepared  for  public 
use.  a  footnote  explanation  setting  forth 
the  utility's  accounting  pdicies  with 
respect  to  faiterperiod  tax  allocation  and 
describing  the  treatment  for  rate  making 
purposes  of  the  tax  timbig  difiierences  by 
regulatory  authc»ities  having  rate 
jurisdiction. 

(3)  Should  die  utility  be  subject  to 
more  than  one  agency  having  rate 
jurisdiction,  its  accoonts  shall 
appropriately  reflect  the  ratemaking 
treatment  (deferral  or  flow  tlntnigh)  of 
each  jurisdiction. 


(4)  Once  comprehensive  interperiod 
tax  aUocation  has  been  initiated  either 
in  whole  or  in  part  it  shall  be  practiced 
on  a  consistent  basis  and  shall  not  be 
changed  or  discontinued  without  prior 
REA  approval. 

(5)  Tax  effects  deferred  cnnenUy  will 
be  recorded  as  deferred  debits  or 
deferred  credits  in  Accounts  190, 
Accumulated  Deferred  Income  Taxes; 
281,  Accumulated  Deferred  Income 
Taxes — ^Accelerated  Amortization 
Property;  282,  Accumulated  Deferred 
Income  Taxes— Other  Property,  and  283, 
Accumulated  Deferred  Taxes— Other,  as 
appropriate.  Hie  resulting  amounts 
recorded  in  these  accoimts  shall  be 
disposed  of  as  prescribed  in  this  system 
of  accounts  or  as  otherwise  authorized 
by  REA. 

(s)  Criteria  for  classifying  leases,  (1) 
If.  at  its  inception,  a  lease  meets  one  or 
more  of  the  following  criteria,  the  lease 
shall  be  classified  as  a  capital  lease: 

(1}  The  lease  transfers  ownership  of 
the  property  to  the  lessee  by  the  end  of 
the  lease  term. 

(ii)  The  lease  contains  a  bargain 
purchase  option. 

(iii)  The  lease  term  is  equal  to  75 
pwcent  or  more  of  the  estimated 
economic  life  of  the  leased  prop«ty. 
However,  if  the  beginning  of  thie  lease 
term  falls  within  the  last  25  percent  of 
the  total  estimated  economic  life  of  the 
leased  profierty,  including  earHer  years 
of  use,  this  criterion  shall  not  be  used  fw 
purposes  of  classifying  the  lease. 

(rv)  The  present  value  tft  the  beginning 
of  the  lease  term  of  the  minimum  lease 
payments,  excluding  that  portion  of  the 
payments  representing  executory  coets 
such  as  insurance,  maintenance,  and 
taxes  to  be  paid  by  the  lessOT,  including 
any  fwofit  there<m,  equals  or  exceed  90 
percent  of  the  excess  of  the  fair  value  of 
the  leased  property  to  the  lessor  at  the 
inception  of  thie  lease  over  any  related 
investment  tax  credit  retained  by  the 
lessor  and  expected  to  be  realized  by 
lessor.  However,  if  the  begimring  of  the 
lease  term  falls  within  the  last  25 
percent  of  the  total  estimated  economic 
life  of  the  leased  property,  including 
earlier  years  of  use.  this  criterion  shall 
not  be  used  for  purposes  of  classifying 
the  lease.  The  lessee  utibty  shall 
compute  the  present  value  &I  the 
minimum  lease  payments  using  its 
incremental  borrowing  rate,  unJess  it  is 
practicable  for  the  utility  to  learn  the 
hnpUcit  rate  computed  by  the  lessor,  and 
the  impUdt  rate  computed  by  the  lessor 
is  less  than  the  lessee's  incremental 
borrowing  rate.  If  both  of  those 
conditions  are  met,  the  lessee  shaD  use 
the  implicit  rate. 

(2)  If,  at  any  time,  the  lessee  and 
lessor  agree  to  change  the  provisions  of 


the  lease,  other  than  by  renewing  the 
lease  or  extending  its  term,  in  a  marmer 
that  would  have  resulted  in  a  different 
classification  of  the  lease  under  die 
criteria  in  paragraph  A  had  the  changed 
terms  been  in  effect  at  the  inception  of 
the  lease,  the  revised  agreement  shall  be 
considered  as  a  new  agreement  over  its 
term,  and  the  criteria  in  paragraph  (1) 
shall  be  applied  for  purpose  of  the 
expiration  of  the  existing  lease  term, 
such  as  the  exercise  of  a  lease  renewal 
qption  other  than  those  already  included 
in  the  lease  term,  shall  be  considered  as 
a  new  agreement  and  shaU  be  classified 
according  to  the  above  provision. 
Changes  in  estimates  (for  example, 
changes  in  estimates  of  the  ecoMHnic 
life  or  of  the  residual  value  of  the  leased 
property)  or  changes  in  circumstances 
(for  example,  default  by  the  lessee)  shall 
not  give  rise  to  a  new  classification  of  a 
lease  for  accounting  purposes. 

(t)  Accounting  for  leases.  (1;  All 
leases  shall  be  classified  as  either 
capital  or  operating  leases. 

(2)  The  utility  shall  record  a  capital 
lease  as  an  asset  in  Account  101.1, 
Property  Under  Captial  Leases,  and 
Account  120.6,  Nudear  Fuel  Under 
Capital  Leases;  as  appropriate,  and  an 
obligation  in  Account  227,  Obligations 
Under  Capital  Leases — ^Noncurrent.  or 
Account  243,  Obligations  Under  Capital 
Leases — Current,  at  an  amount  equal  to 
the  present  value  at  the  beginning  of  the 
lease  term  of  minimum  lease  payments 
during  the  lease  term,  excluding  that 
portion  of  the  payments  representing 
executory  costs  such  as  insurance, 
maintenance,  and  taxes  to  be  paid  by 
the  lessor,  together  with  any  profit 
thereon.  However,  if  the  amount  so 
determined  exceeds  the  fair  value  of  the 
leased  property  at  the  inception  of  the 
lease,  the  amount  recorded  as  the  asset 
and  obligation  shall  be  the  fair  vahie. 

(3)  Rental  payments  on  all  leases  shall 
be  diarged  to  rent  expease,  fuel 
expense,  construction  work  in  progress, 
or  other  appropriate  accounts  as  they 
become  payable. 

(4)  For  a  capital  lease,  for  each  period 
during  the  lease  term,  the  amounts 
recorded  for  the  asset  and  obligation 
shall  be  reduced  by  an  amount  equal  to 
the  portion  of  each  lease  payment  that 
would  have  been  aUocated  to  the 
reduction  of  the  obligation,  if  the 
payment  had  been  treated  as  a  payment 
on  an  installment  obligation  (liabihty) 
and  aQocated  between  interest  expense 
and  a  reduction  of  the  obttgalion  so  as 
to  produce  a  constant  periodic  rate  of 
interest  on  the  remaining  balance. 


}  1787.16   Oaclrlc  plant  Instnictlons 

(a)  Classification  of  eiectric  plant  at 
effective  date  of  system  of  accounts.  (1) 
"The  electric  plant  accounts  provided 
herein  are  the  same  as  those  contained 
in  the  prior  system  of  accounts  except 
for  inclusion  of  accounts  for  nuclear 
production  plant  and  some  changes  in 
classification  bi  the  general  equipment 
accounts.  Except  for  these  changes,  the 
balances  in  the  various  plant  accounts, 
as  determined  imder  the  prior  system  of 
accounts,  should  be  carried  forward. 
Any  remaining  balance  of  plant  which 
has  not  yet  been  classified,  pursuant  to 
the  requirements  of  the  prior  system, 
shall  be  classified  in  accordance  with 
the  following  instructions. 

(2)  The  cost  to  die  udlity  of  its 
unclassified  plant  shall  be  ascertained 
by  analysis  of  the  utility's  records. 
Adjustments  shall  not  be  made  to  record 
in  utility  plant  accounts  amounts 
previously  charged  to  operating 
expenses  or  to  income  deductions  In 
accordance  with  the  uniform  system  of 
accounts  in  effect  at  the  time  or  in 
accordance  vnth  the  discretion  of 
management  as  exercised  under  a 
uniform  system  of  accounts,  or  under 
accounting  practices  previously 
followed. 

(3)  The  detailed  electric  plant 
accounts  (301  to  399,  inclusive)  shall  be 
stated  on  the  basis  of  cost  to  the  utility 
of  plant  constructed  by  it  and  the 
original  cost,  estimated  if  not  known,  of 
plant  acquired  as  an  operating  unit  or 
system.  The  difference  between  the 
original  cost,  as  above,  and  the  cost  to 
the  utility  of  electric  plant  after  giving 
effect  to  any  accumulated  provision  for 
depreciation  or  amortization  shall  be 
recorded  in  Account  114,  Electric  Plant 
Acquisition  Adjustments.  The  original 
cost  of  electric  plant  shall  be  determined 
by  analysis  of  the  utility's  records  or 
those  of  the  predecessor  or  vendor 
companies  with  respect  to  electric  plant 
previously  acquired  as  operating  units 
or  systems  and  the  difference  between 
the  original  cost  so  determined,  less 
accumulated  provisions  for  depreciation 
and  amortization  and  the  cost  to  the 
utility  with  necessary  adjustments  for 
retirements  from  date  of  acquisition, 
shall  be  entered  in  Account  114,  Electric 
Plant  Acquisition  Adjustments.  Any 
difference  between  the  cost  of  electric 
plant  and  its  book  cost,  when  not 
properly  indudible  in  other  accounts, 
shall  be  recorded  in  Account  116,  Other 
^ectric  Plant  Adjustments. 

(b)  Electric  plant  to  be  recorded  at 
cost  (1)  All  amounts  included  in  the 
accounts  for  electric  plant  acquired  as 
an  operating  unit  or  system,  except  as 
otherwise  provided  in  the  texts  of  the 


intangible  plant  accounts,  shall  be 
stated  at  the  cost  inctirred  by  the  person 
who  first  devoted  the  property  to  utility 
service.  All  other  electric  plant  shall  be 
included  in  the  accounts  at  the  cost 
incurred  by  the  utility  except  for 
property  acquired  by  lease  which 
qualifies  as  capital  lease  property  under 
S  1767.15(s),  Criteria  for  Classifyhig 
Leases,  and  is  recorded  in  Account 
101.1,  Property  Under  Capital  Lease,  or 
Account  120.6,  Nuclear  Fuel  Under 
Capital  Leases.  Where  the  term  "cost"  is 
used  in  the  detailed  plant  accounts,  it 
shall  have  the  meaning  stated  in  this 
paragraph. 

(2)  When  the  consideration  given  for 
property  is  other  than  cash,  the  value  of 
such  consideration  shall  be  determined 
on  a  cash  basis  (see,  however, 

S  1767.10(a)(12)).  In  die  entry  recording 
such  transition,  the  actual  consideration 
shall  be  described  with  sufficient 
particularity  to  identify  it.  The  utilify 
shall  be  prepared  to  fiunish  REA  the 
particidars  of  its  determination  of  the 
cash  value  of  the  consideration  if  other 
than  cash. 

(3)  When  property  is  purchased  under 
a  plan  involving  deferred  payments,  no 
charge  shall  be  made  to  the  electric 
plant  accoimts  for  interest,  insurance,  or 
other  expenditures  occasioned  solely  by 
such  form  of  payment 

(4)  The  electric  plant  accounts  shall 
not  hiclude  the  cost  or  other  value  of 
electric  plant  contributed  to  the 
company.  Contributions  in  the  form  of 
money  or  its  equivalent  toward  the 
construction  of  electric  plant  shall  be 
credited  to  accounts  charged  with  the 
cost  of  such  construction.  Plant 
constructed  from  contributions  of  cash 
or  its  equivalent  shall  be  shown  as  a 
reduction  to  gross  plant  constructed 
when  assembling  cost  data  in  woiic 
orders  for  posting  to  plant  ledgers  of 
accounts.  The  accimiulated  gross  costs 
of  plant  accumulated  in  the  work  order 
shall  be  recorded  as  a  debit  in  the  plant 
ledger  of  accounts  along  with  the  related 
amount  of  contributions  concurrendy 
being  recorded  as  a  credit. 

(c)  Components  of  construction  cost 
The  cost  of  construction  properly 
includible  in  the  electric  plant  accounts 
shall  include,  where  applicable,  the 
direct  and  overhead  costs  as  listed  and 
defined  hereunder 

(1)  Contract  work  includes  amounts 
paid  for  woiic  performed  under  contract 
by  other  companies,  firms,  or 
individuals,  costs  incident  to  the  award 
of  such  contracts,  and  the  inspection  of 
such  work. 

(2)  Labor  includes  the  pay  and 
expenses  of  employees  of  the  utility 
engaged  on  construction  woric  and 


related  workmen's  compensation 
insurance,  payroll  taxes,  and  similar 
items  of  expense.  It  does  not  include  the 
pay  and  expenses  of  employees  which 
are  (Ustributed  to  construction  throu^ 
clearing  accounts  nor  the  pay  and 
expenses  included  in  other  items 
hereunder. 

(3)  Materials  and  supplies  includes 
the  purchase  price  at  the  point  of  free 
delivery  plus  customs  duties,  excise 
taxes,  die  cost  of  inspection,  loading  and 
transportation,  the  related  stores 
expenses,  and  the  cost  of  fabricated 
materials  from  the  utility's  shop.  In 
determining  the  cost  of  materials  and 
supplies  used  for  construction,  proper 
allowance  shall  be  made  for  unused 
materials  and  supplies,  for  materials 
recovered  from  temporary  structures 
used  in  performing  the  work  involved, 
and  for  discounts  allowed  and  realized 
in  the  purchase  of  materials  and 
supplies. 

Note:  The  cost  of  individual  items  of 
equipment  of  small  value  (for  example,  $500 
or  less)  or  of  short  life,  including  small 
portable  tools  and  implements,  shall  not  t>e 
charged  to  utility  plant  accounts  unless  the 
correctness  of  the  accounting  therefor  is 
verified  by  current  inventories.  The  cost  shall 
be  charged  to  the  appropriate  operating 
expense  or  clearing  accounts,  according  to 
the  use  of  such  items,  or,  if  such  items  are 
consumed  directly  in  the  construction  woric 
the  cost  shall  be  included  as  part  of  the  cost 
of  the  construction. 

(4)  Transportation  includes  the  cost  of 
transporting  employees,  materials  and 
supplies,  tools,  purchased  equipment, 
and  other  work  equipment  (when  not 
under  own  power)  to  and  from  points  of 
construction.  It  includes  amounts  paid  to 
others  as  well  as  the  cost  of  operating 
the  utility's  own  transportation 
equipment.  (See  paragraph  (c)(5)  of  diis 
section.) 

(5)  Special  machine  service  includes 
the  cost  of  labor  (optional),  materials 
and  suppUes,  depreciation,  and  other 
expense  incurred  in  the  maintenance, 
operation  and  use  of  special  machines, 
such  as  steam  shovels,  pile  drivers, 
derricks,  ditchers,  scrapers,  material 
unloaders,  and  other  labor  saving 
machines;  also  expenditiires  for  rental 
maintenance  and  operation  of  machines 
of  others.  It  does  not  include  the  cost  of 
small  tools  and  other  individual  items  of 
small  value  or  short  life  which  are 
included  in  the  cost  of  materials  and 
supplies.  (See  paragraph  (c)(3)  of  this 
section.)  When  a  particular  construction 
job  requires  the  use  for  an  extended 
period  of  time  of  special  machines, 
transportation  or  other  equipment,  the 
net  book  cost  thereof,  less  the  appraised 
or  salvage  value  at  time  of  release  from 
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the  fob.  ihall  be  include  in  the  coat  of 
constrnctian. 

(6)  Shop  service  indudes  the 
proportion  of  the  expense  of  the  utility's 
sho^  d^iartment  assignable  to 
construction  work  except  that  the  cost 
of  fabricated  materials  from  the  utility's 
shop  shall  be  included  in  "materials  and 
supplies." 

[7]  Protection  includes  the  cost  of 
protecting  the  utility's  property  from  fire 
or  othor  casualties  and  the  cost  of 
preventing  damages  to  others,  or  to  the 
property  of  others,  including  payments 
for  discovery  or  extinguishment  of  fires, 
cost  of  apprehending  and  prosecuting 
incendiaries,  witness  fees  in  relation 
thereto,  amounts  paid  to  municipalities  - 
and  others  for  fire  protection,  and  other 
analogous  items  of  expenditures  in 
connection  with  construction  work. 

(8)  Injuries  and  damages  includes 
expenditures  or  losses  in  connection 
with  construction  work  on  account  of 
injuries  tb  persons  and  damages  to  the 
property  of  others:  also  the  cost  of 
investigation  of  and  defense  against 
actions  for  such  injories  and  damages. 
Insurance  recovered  or  recoverable  on 
account  of  compensation  paid  for 
injuries  to  persons  incident  to 
construction  shall  be  credited  to  the 
account  or  accounts  to  which  such 
compensation  is  charged.  Insurance 
recovered  or  recoverable  on  accoont  of 
property  damages  incident  to 
construction  shall  be  credited  to  the 
accoimt  or  accounts  charged  with  the 
cost  of  the  damages. 

(9)  Privileges  and  permits  includes 
payments  for  and  expenses  incurred  in 


At= Gross  allowance  for  borrowed  funds 
nsed  during  constmction  rate. 

Ac= Allowance  for  other  funds  used  daring 
construction  rate. 

S= Average  short-tenn  debt 
S=Short-lenn  debt  interest  rale. 

D=Long-tenn  debt 

d=r Long-term  debt  interest  rate. 

P=  Preferred  stodc 

P=  Preferred  stock  cost  rate. 

C=ConinH>n  equity. 
C=Coimnon  equity  cost  rate. 


securing  tenpamy  privileges,  pemfts 
or  ri^ts  in  connection  with  constmctMin 
woric  such  as  for  the  use  of  private  or 
public  property,  streets,  or  highways, 
but  it  does  not  include  rent*,  or  amounts 
chargeable  as  franchises  and  consents 
for  which  see  Account  302.  Frandiises 
and  Consents. 

(10)  Rents  includes  amounts  paid  for 
the  use  of  construction  quarters  and 
office  space  occupied  by  construction 
forces  and  amounts  property  includible 
in  construction  costs  fat  audi  fodlities 
jointly  used. 

(11)  Engineers  and  supervision 
indudes  the  portion  of  the  pay  and 
expenses  of  engineers,  surveyors, 
draftsmen,  inspectors,  superintendents 
and  their  assistants  applicable  to 
construction  work. 

(12)  General  administration 
capitalized  indudes  the  portion  of  the 
pay  and  expenses  of  the  general  crfficers 
and  administrative  and  general 
expenses  applicable  to  construction 
work. 

(13)  Engineering  services  indudes 
amounts  paid  to  other  companies,  firms, 
or  individuals  engaged  by  die  utility  to 
plan,  design,  prepare  estimates, 
supervise,  inspect,  or  give  general 
advice  and  assistance  in  connection 
with  construction  work. 

(14)  Insurance  indudes  premiums  paid 
or  amounts  provided  or  reserved  as  self- 
insurance  for  the  protection  against  loss 
and  damages  in  connection  with 
ccMistruction,  by  fire  or  other  casualty, 
injuries  or  deaths  of  persons  other  than 
employees,  damages  to  property  of 
others,  defalcation  of  employees  and 


Ai=8" 
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W= Average  balance  in  construction  work  in 
progress  plus  nuclear  fuel  in  process  of 
refinement,  conversion,  enrichment,  and 
fabrication. 

(ii)  The  rate  shall  be  determined 
annually.  The  balance  for  long-term 
debt,  preferred  stock,  and  common 
equity  shall  be  the  actual  book  balances 
as  of  the  end  of  the  prior  year.  The  cost 
rate  for  long-term  debt  and  preferred 
stock  shall  be  the  weighted  averaged 
cost.  The  cost  rate  for  common  equity 
shall  be  the  rate  granted  common  equity 


agents,  and  die  nonperformance  (^ 
contractual  obligations  of  others.  It  does 
not  indude  workmen's  compensation  or 
similar  insurance  on  employees  incloded 
as  "labor"  in  paragraph  (cM2)  of  this 
section. 

(15)  Law  expenditures  includes  the 
general  law  expenditures  incurred  in 
connection  with  constmction  and  the 
court  and  legal  costs  directly  related 
thereto,  other  than  law  expenses 
included  in  Protection,  paragraph  (c)(7) 
of  this  section,  and  in  Injuries  and 
damages,  paragraph  (c)(8)  of  this 
section. 

.  (16)  Taxes  includes  taxes  on  physical 
property  (including  land)  during  the 
period  of  construction  and  other  taxes 
properly  indudible  in  construction  costs 
before  the  facilities  become  available 
forservica 

(17)  Allowance  for  funds  used  during 
construction  includes  the  net  cost  for  the 
period  of  constractirai  of  borrowed 
funds  used  for  construction  purposes 
and  a  reasonable  rate  on  other  funds 
when  so  used,  not  to  exceed,  without 
prior  approval  of  REA,  allowances 
computed  in  accordance  with  the 
formula  prescribed  in  paragraph 
(c)(17)(i)  of  this  section.  No  allowance 
for  funds  used  during  construction 
charges  shall  be  included  in  these 
accounts  opon  expenditures  for 
construction  projects  which  have  been  • 
abandoned. 

(i)  The  formula  and  elements  for  the 
computation  of  the  allowance  for  funds 
used  during  construction  shall  be: 


in  the  last  rate  proceeding  before  the 
ratemaking  body  having  primary  rate 
jurisdictions.  If  such  cost  rate  is  not 
available,  the  average  rate  actually 
earned  during  the  preceding  three  years 
shall  be  used.  The  short-term  debt 
balances  and  related  cost  aitd  the 
average  balance  for  construction  work 
in  progress  plus  nuclear  fuel  in  process 
of  refinement  conversion,  enrichment 
and  fabrication  shall  be  estimated  for 
the  current  year  with  appropriate 


adjustments  as  actual  data  becomes 
available.        j  I 

Note:  When  only  a  portion  of  a  plant  or 
project  is  placed  in  operation  or  is  conqrieted 
and  ready  for  aervke  but  tiie  constmction 
work  as  a  whole  is  inoonpiete,  that  part  of 
the  cost  of  the  property  placed  in  operation  or 
ready  for  service  shall  be  treated  as  "Bedric 
Plant  in  Service,"  and  an  allowance  for  funds 
used  during  construction  thereon  as  a  charge 
to  construction  shall  cease.  Allowance  for 
funds  used  during  construction  on  that  part  of 
the  cost  of  the  plant  which  is  incomplete  may 
continue  to  be  charged  to  construction  nntil 
such  time  as  it  is  placed  in  operation  or  is 
ready  for  service,  except  as  hmited  in 
paragraph  (cKi7)  of  this  section. 

(18)  Earnings  and  expenses  during 
construction.  The  earnings  and 
expenses  during  ccmstruction  shall 
constitute  a  component  of  construction 
posts. 

(i)  The  earnings  shall  include  revenues 
received  or  earned  for  power  produced 
by  generating  plants  during  the 
construction  period  and  sold  or  used  by 
the  utility.  Where  such  power  is  sold  to 
an  independent  purchaser  before 
intermingling  with  power  generated  by 
other  plants,  the  credit  shall  consist  of 
die  selling  price  of  the  energy.  Where 
the  power  generated  by  a  plant  under 
construction  is  delivered  to  the  utility's 
electric  system  for  distribution  and  sale, 
or  is  delivered  to  an  assodated 
company,  or  is  delivered  to  and  used  by 
the  utility  for  purposes  other  than 
distribution  and  sale  (for  manufacturing 
or  industrial  use,  for  example),  the  credit 
shall  be  the  fav  value  of  the  energy  so 
delivered.  Revenue  shall  also  indude 
rentals  for  lands,  buildings,  and  other 
property,  and  miscellaneous  receipts  not 
properly  indudible  in  other  accounts. 

(ii)  E^qienses  shall  consist  of  the  cost 
of  operating  the  power  plant  and  other 
costs  indd«it  to  the  production  and 
deUvery  of  the  power  for  which 
construction  is  credited  under  paragraph 
(c)(18)(i)  of  this  section,  including  the 
cost  of  repairs  and  other  expenses  of 
operating  and  maintaining  lands, 
buildings,  and  other  property,  and  odier 
miscellaneous  and  like  expenses  not 
properly  indsdible  in  other  accounts. 

(19)  Training  costs.  When  it  is 
necessary  that  employees  be  trained  to 
operate  or  maintain  plant  facilities  that 
are  being  constructed  and  such  facilities 
are  not  conventional  in  nature,  or  are 
new  to  the  company's  operations,  these 
costs  may  be  capitalized  as  a 
component  of  construction  cost  Once 
plant  is  placed  in  service,  the 
capitalization  of  training  costs  shall 
cease  and  subsequent  training  costs 
shall  be  exptemsed.  (See  f  1767.17  (d).) 

(20)  Studies  indudes  the  costs  of 
studies  such  as  nuclear  operational. 


safety,  or  seismic  studies,  or 
environmental  studies  mandated  by 
regulatory  bodies  relative  to  plant  and« 
construction.  Studies  relative  to 
facilities  in  service  shall  be  charged  to 
Account  183,  Preliminary  Survey  and 
Investigation  Charges. 

(d)  Overhead  construction  costs.  (1) 
All  overhead  construction  costs,  such  as 
engineering,  supervisicm,  general  office 
salaries  aiKl  expenses,  constmction 
engineering  and  supervision  performed 
by  others  tdban  the  accounting  utility, 
law  expenses,  insurance,  injuries  and 
damages,  relief  and  pensions,  taxes  and 
interest  shall  be  charged  to  particular 
jobs  or  units  on  the  basis  of  the  amounts 
of  such  overheads  reasonably 
applicable  thereta  to  the  end  diat  each 
job  or  unit  shall  bear  its  equitable 
proportion  of  such  costs  and  diat  the 
entire  cost  of  the  unit  both  dired  and 
overhead,  shall  be  deduded  from  the 
plant  accounts  at  the  time  die  property 
is  retired. 

(2)  As  far  as  practicable,  the 
determination  of  payroll  charges 
includible  in  constmction  overheads 
shall  be  based  on  time  card  distributions 
there.  Where  this  procedure  is 
impractical,  spedal  studies  shall  be 
made  periodically  of  the  time  of 
supervisory  employees  devoted  to 
construction  activities  to  the  end  that 
only  such  overhead  costs  as  have  a 
definite  relation  to  constmction  shall  be 
capitalized.  The  addition  to  dired 
construction  cost  of  arbitrary 
percentages  or  amounts  to  cover 
assumed  overhead  costs  is  not 
permitted. 

(3)  The  records  supporting  die  entries 
for  overhead  constmction  costs  shall  be 
so  kept  as  to  show  the  total  amount  of 
each  overhead  for  each  year,  the  nature 
and  amount  of  each  overhead 
expenditure  charged  to  each 
constmction  work  order  and  to  each 
electric  plant  account  and  the  bases  of 
distribution  of  such  costs. 

(e)  Electric  plant  purchased  or  sold. 
(1)  When  electric  plant  constituting  an 
operating  miit  or  system  is  acquired  by 
purchase,  merger,  consolidation, 
liquidation,  or  othwwise.  after  the 
effective  date  of  this  system  of  accounts, 
the  costs  of  acqui8iti(m,  induding 
expenses  incidental  thereto  property 
includible  in  electric  plant  shall  be 
charged  to  Account  102,  Electric  Viaat 
Purchased  or  Sdd. 

(2)  The  accounting  for  the  acquisition 
shall  then  be  completed  as  follows: 

(i)  The  original  cost  of  plant 
estimated  if  not  known,  shall  be 
credited  to  Account  102,  Electric  Plant 
Purchased  or  Sold,  and  concurrenUy 
charged  to  the  appropriate  electric  [riant 
in  sCTvice  accounts  and  to  Account  104, 


Electric  Plant  Leaaed  to  Others;  Account 
105,  Elecbic  Plant  Held  for  Fntine  Use; 
and  Account  107,  Constmction  Work  in 
Progress— ^ectric,  as  appropriate. 

(U)  The  depredation  and  amortization 
applicable  to  die  original  cost  of  die 
properties  purchased  shall  be  charged  to 
Account  102,  Electric  Plant  Purchased  or 
Sold,  and  concurrenUy  credited  to  the 
appropriate  account  for  accumulated 
provision  for  depredation  or 
amortization. 

(iii)  The  cost  to  the  utility  of  any 
property  indudible  in  Account  121, 
Nonutility  Property,  shall  be  transferred 
thereto. 

(tv)  The  amotmt  remaining  in  Account 
102,  Electric  Plant  Purchased  or  Sold, 
shall  then  be  dosed  to  Account  114, 
EJectiric  Plant  Acquisition  Adjustments. 

(3)  If  property  acquired  in  the 
purchase  of  an  operating  unit  or  system 
is  in  such  physical  condition  when 
acquired  that  it  is  necessEuy  to 
substantially  rehabilitate  it  in  order  to 
bring  the  property  up  to  the  standards  of 
the  utility,  the  cost  of  such  work,  except 
replacements,  shall  be  accounted  for  as 
a  part  of  the  purchase  price  of  the 
property. 

(4)  When  any  property  acquired  as  an 
operating  unit  or  system  indudes 
duplicate  or  other  plant  which  will  be 
retired  by  the  accounting  utility  in  the 
reconstmction  of  the  acquired  property 
or  its  consolidation  with  previously 
owned  property,  the  pn^iosed 
accounting  for  such  property  shall  be 
presented  to  REA. 

(5)  In  connection  with  the  acquisition 
of  decbic  plant  constituting  an 
operating  unit  or  system,  die  utility  diall 
procure,  if  possible,  all  existmg  records 
relating  to  the  property  acquired  or 
certified  copies  thereof,  and  shall 
preserve  such  records  in  conformity 
with  regulations  or  practices  governing 
the  preservation  of  records  of  its  own 
construction. 

(6)  When  electric  plant  constituting  an 
operating  unit  or  system  is  sold, 
convesred,  or  transferred  to  another  by 
sale,  merger,  consolidation,  or 
otherwise,  the  book  cost  of  the  property 
sold  or  transferred  to  another  shall  be 
credited  to  the  appropriate  utility  plant 
accounts,  induding  amounts  carried  in 
Account  114.  Electric  Plant  Acquisition 
Adjustments,  and  the  amoimts 
(estimated  if  not  known)  carried  with 
resped  thereto  in  the  accounts  for 
accumulated  provision  for  depredation 
and  amortization  and  in  Account  252, 
Customer  Advances  for  Constmction, 
shall  be  charged  to  such  accounts  and 
contra  entries  made  to  Account  102, 
Electric  Plant  Purchased  or  Sold.  Unless 
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otherwise  ordered  by  REA.  the 
difference,  if  any,  between: 

(i)  The  net  amount  of  debits  and 
credits,  and 

(ii)  The  consideration  received  for  the 
property  (less  commissions  and  other 
expenses  of  making  the  sale)  shall  be 
included  in  Account  421.1,  Gain  on 
Disposition  of  Property,  or  Account 
421.2,  Loss  on  Disposition  of  Property. 
(See  Account  102,  Electric  Plant 
Purchased  or  Sold. 

NotK  In  cases  where  existing  utilities 
merge  or  consolidate  because  of  financial  or 
operating  reasons  or  statutory  requirements 
rather  than  as  a  means  of  transferring  tide  of 
purchased  properties  to  a  new  owner,  the 
accounts  of  the  constitutent  utilities,  with  the 
approval  of  REA.  may  be  combined.  In  the 
event  original  cost  has  not  been  determined, 
the  resulting  utility  shall  proceed  to 
determine  such  cost  as  outlined  herein. 

(f)  Expenditures  on  leased  property. 
(1)  The  cost  of  substantial  initial 
improvements  (including  repairs, 
rearrangements,  additions,  and 
betterments)  made  in  the  course  of 
preparing  for  utility  service  property 
leased  for  a  period  of  more  than  one 
year,  and  the  cost  of  subsequent 
substantial  additions,  replacements,  or 
betterments  to  such  property,  shall  be 
charged  to  the  electric  plant  account 
appropriate  for  the  class  of  property 
leased.  If  the  service  life  of  the 
improvements  is  terminable  by  action  of 
the  lease,  the  cost,  less  net  salvage,  of 
the  improvements  shall  be  spread  over 
the  life  of  the  lease  by  charges  to 
Account  404,  Amortization  of  Limited- 
Term  Electric  Plant  However,  if  the 
service  life  is  not  terminated  by  action 
of  the  lease  but  by  depreciation  proper, 
the  cost  of  the  improvements,  less  net 
salvage,  shall  be  accounted  for  as 
depreciable  plant.  The  provisions  of  this 
paragraph  are  applicable  to  property 
leased  under  either  capital  leases  or 
operating  leases. 

(2)  If  improvements  made  to  property 
leased  for  a  period  of  more  than  one 
year  are  of  relatively  minor  cost,  or  if 
the  lease  is  for  a  period  or  not  more  than 
one  year,  the  cost  of  the  improvements 
shall  be  charged  to  the  account  in  which 
the  rent  is  included,  either  directly  or  by 
amortization  thereof. 

(g)  Land  and  land  rights.  (1)  The 
accounts  for  land  and  land  rights  shall 
include  the  cost  of  land  owned  in  fee  by 
the  utility  and  rights,  interests,  and 
privileges  held  by  the  utility  in  land 
owned  by  others,  such  as  leaseholds, 
easements,  water  and  water  power 
rights,  diversion  rights,  submersion 
rights,  rights-of-way,  and  other  like 
interests  in  land.  Do  not  include  in  the 
accounts  for  land  and  land  rights  and 
rights-of-way  costs  incurred  in 


connection  with  first  clearing  and 
grading  of  land  and  rights-of-way  and 
the  damage  costs  associated  with  the 
construction  and  installation  of  plant. 
Such  costs  shall  be  included  in  the 
appropriate  plant  accounts  direcUy 
benefited. 

(2)  Where  special  assessments  for 
public  improvements  provide  for 
deferred  payments,  the  full  amount  of 
the  assessments  ihall  be  charged  to  the 
appropriate  land  account  and  the  unpaid 
balance  shall  be  carried  in  an 
appropriate  liabiUty  account.  Interest  on 
unpaid  balances  shall  be  charged  to  the 
appropriate  interest  account.  IF  any  part 
of  the  cost  of  public  improvements  is 
included  in  the  general  tax  levy,  the 
amount  thereof  shall  be  charged  to  the 
appropriate  tax  account. 

(3)  The  net  profit  firom  the  sale  of 
timber,  cord  wood,  sand,  gravel,  other 
resources  or  other  property  acquired 
with  the  rights-of-way  or  other  lands 
shall  be  credited  to  the  appropriate 
plant  accounts  to  which  related.  Where 
land  is  held  for  a  considerable  period  of 
time  and  timber  and  other  natival 
resources  on  the  land  at  the  time  of 
purchase  increase  in  value,  the  net  profit 
(after  giving  effect  to  the  cost  of  the 
natival  resources)  fivm  the  sale  of 
timber  or  its  products  or  other  natural 
resources  shall  be  credited  to  the 
appropriate  utility  operating  income 
account  when  such  land  has  been 
recorded  in  Account  105,  Electric  Plant 
Held  for  Future  Use,  or  classified  as 
plant  in  service,  otherwise  to  Accotmt 
421,  Miscellaneous  Nonoperating 
Income. 

(4)  Separate  entries  shall  be  made  for 
the  acquisition,  transfer,  or  retirement  of 
each  parcel  of  land,  and  each  land  right 
(except  rights-of-way  for  distribution 
lines),  or  water  right,  having  a  life  of 
more  than  one  year.  A  record  shall  be 
maintained  showing  the  nature  of 
ownership,  full  legal  description,  area, 
map  reference,  purpose  for  which  used, 
dty,  county,  and  tax  district  on  which 
situated,  horn  whom  purchased  or  to 
whom  sold,  payment  given  or  received, 
other  costs,  contract  date  and  ntunber, 
date  of  recording  of  deed,  and  book  and 
page  of  record.  Entries  transferring  or 
retiring  land  or  land  rights  shall  refer  to 
the  original  entry  recording  its 
acquisition. 

(5)  Any  difference  between  the 
amount  from  the  sale  of  land  or  land 
rights,  less  agents'  commissions  and 
odier  costs  incident  to  the  sale,  and  the 
book  cost  of  such  land  or  rights,  shall  be 
included  in  Account  411.6,  Gains  from 
Disposition  of  Utility  Plant,  or  411.7, 
Losses  from  Disposition  of  Utility  Plant, 
when  such  property  has  been  recorded 
in  Account  105,  Electric  Plant  Held  for 


Future  Use,  otherwise  to  Account  421.1. 
Gain  on  Disposition  of  Property,  or 
421.2,  Loss  on  Disposition  of  Property,  as 
appropriate,  unless  a  reserve  therefor 
has  been  authorized  and  provided. 
Appropriate  adjustments  of  the  accotmts 
shall  be  made  with  respect  to  any 
structures  or  improvements  located  on 
land  sold. 

(6)  The  cost  of  buildings  and  other 
improvements  (other  than  public 
improvements)  shall  not  be  included  in 
the  land  accounts.  If,  at  the  time  of 
acquisition  of  an  interest  in  land,  such 
interest  extends  to  buildings  or  other 
improvements  (other  than  public 
improvements)  which  are  then  devoted 
to  utility  operations,  the  land  and 
improvements  shall  be  separately 
appraised  and  a  cost  allocated  to  land 
and  buildings  or  improvements  on  the 
basis  of  the  appraisals.  If  the 
improvements  are  removed  or  wrecked 
without  being  used  in  operations,  the 
cost  of  removing  or  wrecking  shall  be 
charged  and  the  salvage  credited  to  the 
account  in  which  the  cost  of  land  is 
recorded. 

(7)  When  the  purchase  of  land  for 
electric  operations  requires  the  purchase 
of  more  land  than  needed  for  such 
purposes,  the  charge  to  the  specific  land 
account  shall  be  based  upon  the  cost  of 
the  land  purchased,  less  the  fair  market 
value  of  that  portion  of  the  land  which  is 
not  to  be  used  in  utility  operations.  The 
portion  of  the  cost  measured  by  the  fair 
market  value  of  the  land  not  to  be  used 
shall  be  included  in  Account  105, 
Electric  Plant  Held  for  Future  Use,  or 
Account  121,  Nonutility  Property,  as 
appropriate. 

(8)  Provisions  shall  be  made  for 
amortizing  amoimts  carried  in  the 
accounts  for  limited-term  interest  in 
land  so  as  to  apportion  equitably  the 
cost  of  each  interest  over  the  life 
thereof.  (See  Account  111,  Accumulated 
Provision  for  Amortization  of  Electric 
Utility  Plant,  and  Account  404, 
Amortization  of  Limited-Term  Electric 
Plant) 

(9)  The  items  of  cost  to  be  included  in 
the  accounts  for  land  and  land  rights  are 
as  follows: 

(i)  Bulkheads,  biuied,  not  requiring 
maintenance  or  replacement 

(ii)  First  cost  of  acquisition  including 
mor^ages  and  other  liens  assumed  (but 
not  subsequent  interest  thereon). 

(iii)  [Reserved] 

(iv)  Condemnation  proceedings, 
including  court  and  counsel  costs. 

(v)  Consents  and  abutting  damages. 

(vi)  Conveyancers'  and  notaries'  fees. 

(vii)  Fees,  commissions,  and  salaries 
to  brokers,  agents,  and  other  in 


connection  with  the  acquisition  of  the 
land  or  land  rights. 

(viii)  [Reserved] 

(ix)  Leases,  cost  of  voiding  vipoa 
purchases  to  secure  possession  of  land. 

(x)  Removing,  relocating,  or 
reconstructing  property  of  others,  such 
as  buildings,  h^ways,  railroads, 
bridges,  cemeteries,  churches,  telephone 
and  power  lines,  etc.,  in  order  to  acquire 
quiet  possession. 

(xi)  Retaining  walls  unless  identified 
with  structure^. 

(xii)  Special  assessments  levied  by 
public  authorities  for  public 
improvements  on  the  basis  of  benefits 
for  new  roads,  new  bridges,  new  sewers, 
new  curbing,  new  pavements,  and  other 
public  improvements,  but  not  taxes 
levied  to  provide  for  the  maintenance  of 
sudi  improvements. 

(xiii)  Surveys  in  coimection  with  the 
acquisition,  but  not  amounts  paid  for 
topographical  surveys  and  maps  where 
such  costs  are  attributable  to  structures 
or  plant  equipment  erected  or  to  be 
erected  or  installed  on  such  land. 

(xiv)  Taxes  asstmied,  accrued  to  date 
of  transfer  of  title. 

(xv)  Title,  examining,  dearing. 
insuring,  and  registering  in  connection 
with  the  acquisition  and  defending 
against  claims  relating  to  die  period 
prior  to  the  acquisition. 

(xvi)  Appraisals  prim*  to  closing  title. 

(xvii)  Cent  of  dealing  with  distributees 
or  legatees  residing  outside  of  the  state 
or  county,  sudi  as  recording  power  of 
attorney,  recording  will  or 
exemplification  of  will,  recording 
satisfaction  of  state  tax. 

(xviii)  Filing  satis£Bcti<H)  of  mortgage. 

(xix)  Documentary  stamps. 

(xx)  Photo^Bphs  of  iHoperty  at 
acquisition. 

(xxi)  Pees  and  expenses  incurred  in 
the  acquisitioo  of  water  ri^^ts  and 
grants. 

(xxii)  Cost  ol  fill  to  extend  bulkhead 
line  over  land  under  water,  where 
riparian  rights  are  held,  which  is  not 
occasioned  by  the  erection  of  a 
,  structure. 

(xxiii)  Sidewalks  and  curbs 
constructed  h^  the  utility  on  public 
property. 

(xxiv)  Labor  and  expenses  in 
connection  with  securing  rights  of  way. 
where  perfraaoed  by  company 
employees  and  con^Mmy  agents. 

(h)  Stvcturea  and  improvements.  (1) 
The  accounts  for  structures  and 
improvenwnts  shall  include  the  cost  of  ■ 
all  buildings  and  focilities  to  house, 
support,  or  safeguard  pn^ierty  or 
persons,  including  all  fixtxues 
permanently  attached  to  and  made  a 
part  of  buildings  and  which  cannot  be 
removed  therefrom  without  cutting  into 


the  walls,  ceilings,  or  floors,  or  without 
in  some  way  impairing  the  buildings, 
and  improvements  of  a  permanent 
character  on  or  to  land.  Also  include 
those  costs  incurred  in  coonectirai  widi 
the  first  clearing  and  grading  of  laiul  and 
rights-of-way  and  the  damage  costs 
associated  with  construction  and 
installation  of  plant 

(2)  The  cost  of  specially  provided 
foundations  not  intended  to  oudast  the 
machinery  or  apparatus  for  which 
provided,  and  die  cost  of  angle  irons, 
and  castings  installed  at  the  base  of  an 
item  of  equipment  shall  be  charged  to 
the  same  accoimt  as  the  cost  of  the 
machinery,  apparatus,  or  equipment. 

(3)  Minor  buildings  and  structures, 
such  as  valve  towers,  patrolmen's 
towers,  telephone  stations,  fish  and 
wildlife,  and  recreation  facilities  which 
are  used  direcdy  in  connection  with  or 
form  a  part  of  a  reservior,  dam  or 
waterway  shall  be  considered  a  part  of 
the  facility  in  conneciton  with  which 
constructed  or  operated  and  the  cost 
thereof  accounted  for  accordingly. 

(4)  Where  furnaces, and  boilers  are 
used  primarily  fat  furnishing  steam  for 
some  particular  department  and  only 
incidentally  for  furnishing  steam  for 
heating  a  building  and  operating  the 
equipment  therein,  the  entire  cost  of 
such  furnaces  and  boilers  ^all  be 
charged  to  the  appropriate  plant 
account,  and  no  part  to  the  building 
account 

(5)  Where  the  structure  of  a  dam 
forms  also  the  foundation  of  the  power 
plant  building,  such  foundation  shall  be 
considered  a  part  of  the  dam. 

(6)  The  cost  of  disposing  of  materials 
excavated  in  connection  with 
construction  of  structures  shall  be 
considered  as  a  part  of  the  cost  of  such 
work,  except  when  such  material  is  used 
for  filling,  the  cost  of  loading,  hauling, 
and  dumping  shall  be  equitably 
apportioned  between  the  work  in 
connection  with  which  the  removal 
occurs  and  the  work  in  connection  with 
which  the  material  is  used;  and  when 
such  material  is  sold,  the  net  amount 
realized  from  such  sales  shall  be 
credited  to  the  work  in  connection  with 
which  die  removal  occurs.  If  the  amount 
realized  from  the  sale  of  excavated 
materials  exceeds  the  removal  costs  and 
the  costs  in  connection  with  the  sale,  the 
excess  riiall  be  credited  to  the  land 
account  in  wdiich  the  site  is  carried. 

(7)  Lifting  or  other  fixtures 
temporarily  attached  to  building  for 
purposes  of  display  or  demonstration 
shall  not  be  included  in  the  cost  of  tlie 
building  but  in  the  appropriate 
equipment  account 


(8)  The  items  of  cost  to  be  included  in 
the  accounts  for  structures  and 
improvements  are  as  follows: 

(i)  Architects'  plans  and  specifications 
including  supervision. 

(ii)  Ash  pits  (when  located  within  the 
building). 

(iii)  Athletic  field  structures  and 
improvements. 

(iv)  Boilers,  furnaces,  piping,  wiring, 
fixtures,  and  machinery  for  heating, 
lighting,  signaling,  ventilating,  and  air 
conditioning  systems,  plumbing,  vacuum 
cleaning  systems,  incinerator  and  smoke 
pipe,  flues,  etc. 

(v)  Bulkheads,  including  dredging, 
riprap  fill,  piling,  decking,  concrete, 
fenders,  etc.,  when  exposed  and  subject 
to  maintenance  and  replacement 

(vi)  Chimneys. 

(vii)  Coal  bins  and  bunkers. 

(viii)  Commissions  and  fees  to 
brokers,  agents,  architects  and  others. 

(ix)  Conduit  (not  to  be  removed)  with 
its  contents. 

(x)  Damages  to  abutting  prop»ty 
during  construction. 

(xi)  Docks. 

(xii)  Door  checks  and  door  stops. 

(xiii)  Drainage  and  sewerage  systems. 

(xiv)  Elevators,  cranes,  hoists,  etc., 
and  the  machinery  for  operating  them. 

(xv)  Excavation,  including  shoring, 
bracing,  bridging,  refill  and  disposal  of 
excess  excavated  material,  cofferdams 
aroimd  foundation,  pumping  water  from 
cofferdams  during  constrtiction  and  test 
borings. 

(xvi)  Fences  and  fence  curbs  (not 
including  protective  fences  isolating 
items  of  equipment  which  shall  be 
charged  to  die  appropriate  equipment 
accounts). 

(xvii)  Fire  protection  sjrstems  when 
forming  a  part  of  a  structure. 

(xviii)  Flagpole. 

(xbc)  Floor  covering  (permanenUy 
attached). 

(xx)  Foundations  and  piers  for 
machinery,  constructed  as  a  permanent 
part  of  a  building  or  odier  item  listed 
herein. 

(xxi)  Grading  and  clearing  when 
directly  occasioned  by  the  building  of  a 
structure. 

(xxii)  Intrasite  communication  system, 
poles,  pole  fixtures,  wires,  and  cable. 

(xxiii)  Landscaping,  lawns,  shrubbery, 
etc. 

(xxiv)  Leases,  voiding  apoo  purchase 
to  secure  possession  of  structures. 

(xxv)  Ijeaaed  property,  expenditures 
on. 

(xxvi)  Lighting  fixtures  and  outside 
lifting  system. 

(xxvii)  Mailchutes  when  part  of  a 
building. 
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(xxviii)  Marquee,  permanently 
attached  to  the  building. 

(xxix)  Painting,  first  cost 

(xxx)  Permanent  paving,  concrete, 
brick,  flagstone,  asphalt,  eta,  within  the 
property  lines. 

(xxxi)  I'artitions,  including  movable. 

(xxxii)  Permits  and  privileges. 

(xxxiii)  Platforms,  railings  and 
gratings  when  constructed  as  a  part  of  a 
structure. 

(xxxiv)  Power  boards  for  services  to  a 
building. 

(xxxv)  Refrigeration  systems  for 
general  use. 

(xxxvi)  Retaining  walls  except  when 
identified  with  land. 

(xxxvii)  Roadways,  railroads,  bridges, 
and  trestles  intrasite  except  railroads 
provided  for  in  equipment  accounts. 

(xxxviii)  Roofs. 

(xxxix)  Scales,  connected  to  and 
forming  %  part  of  a  structure. 

(xl)  Screens. 

(xli)  Sewer  systems,  for  general  use. 

(xlii)  Sidewalks,  culverts,  curbs  and 
streets  constructed  by  the  utility  on  its 
property. 

(xliii)  Sprinkling  systems. 

(xliv)  Sump  pumps  and  pits. 

(xlv)  Stacks— brick,  steel,  or  concrete, 
when  set  on  foundation  forming  part  of 
general  foundation  and  steelwoiic  of  a 
building. 

(xlvi)  Steel  inspection  during 
construction. 

(xlvii)  Storage  facilities  constituting  a 
part  of  a  building. 

(xlviii)  Storm  doors  and  windows. 

(xlix)  Subways,  areaways,  and 
tunnels,  directly  connected  to  and 
forming  part  of  a  structure. 

(1)  Tanks,  constructed  as  part  of  a 
bidlding  or  as  a  distinct  structural  unit 

(li)  Temporary  heating  during 
construction  (net  cost). 

(lii)  Temporary  water  connection 
during  construction  (net  cost). 

(liii)  Temporary  shanties  and  other 
facilities  used  during  construction  (net 
cost). 

(liv)  Topographical  maps. 

(Iv)  Tunnds,  intake  and  discharge, 
when  constructed  as  part  of  a  structure, 
including  sluice  gates,  and  those 
constructed  to  house  mains. 

(Ivi)  Vaults  constructed  as  part  of  a 
bidlding. 

(Ivii)  Watchmen's  sheds  and  clock 
systems  (net  cost  when  used  during 
construction  only). 

(Iviii)  Water  basins  or  reservoirs. 

(lix)  Water  front  improvements. 

(Ix)  Water  meters  and  supply  system 
for  a  building  or  for  general  company 
purposes. 

(bci)  Water  supply  piping,  hydrants, 
and  wells. 

(bdi)  Wharves. 


(Ixiii)  Window  shades  and  ventilators. 
(Ixiv)  Yard  drainage  system. 
(Ixv)  Yard  lighting  system. 
(Ixvi)  Yard  surfacing,  gravel,  concrete, 
or  oil  (First  cost  only). 

Note:  Structures  afid  improvements 
accounts  shall  be  credited  with  the  cost  of 
coal  bunlcere.  stacks,  foundations,  subways, 
and  tunnels,  the  use  of  which  has  terminated 
writh  the  removal  of  the  equipment  with 
which  they  are  associated  even  though  they 
have  not  been  physically  removed. 

(i)  Equipment  (1)  The  cost  of 
equipment  chargeable  to  the  electric 
plant  accounts,  unless  othenvise 
indicated  in  the  text  of  an  equipment 
account  includes  the  net  purchase  price 
thereof,  sales  taxes,  investigation  and 
inspection  expenses  necessary  to  such 
purchase,  expenses  of  transportation 
when  borne  by  the  utility,  labor 
employed,  materials,  and  supplies 
consumed,  and  expenses  incurred  by  the 
utility  in  unloading  and  placing  the 
equipment  in  read^ess  to  operate.  Also 
include  those  costs  incurred  in 
connection  with  the  first  clearing  and 
grading  of  land  and  rights-of-way  and 
the  damage  costs  associated  with 
construction  and  installation  of  plant 

(2)  Exclude  from  equipment  accoimts 
hand  and  other  portable  tools,  which  are 
likely  to  be  lost  or  stolen  or  which  have 
relatively  small  value  (for  example,  $500 
or  less)  or  short  life,  unless  the 
correctness  of  the  accounting  therefor  as 
electric  plant  is  verified  by  current 
inventories.  Special  tools  acquired  and 
included  in  the  purchase  price  of 
equipment  shall  be  included  in  the 
appropriate  plant  accounts.  Portable 
drills  and  similar  tool  equipment  when 
used  in  connection  with  the  operation 
and  maintenance  of  a  particular  plan  or 
department  such  as  production, 
transmission,  or  distribution  or  in 
"stores",  shall  be  charged  to  the  plant 
accounts  appropriate  for  their  use. 

(3)  The  equipment  accounts  shall 
include  angle  irons  and  similar  items 
which  are  installed  at  the  base  of  an 
item  of  equipment  but  piers  and 
foundations  which  are  designed  to  be  as 
permanent  as  the  buildings  which  house 
the  equipment  or  which  are  constructed 
as  a  part  of  the  building  and  which 
cannot  be  removed  wi&out  cutting  into 
the  walls,  ceilings,  or  floors  or,  wiUiout 
in  some  way  impairing  the  building, 
shall  be  included  in  the  building 
accounts. 

(4)  The  equipment  accounts  shall 
include  the  necessary  costs  of  testing  or 
running  a  plant  or  parts  thereof  during 
an  experimental  or  test  period  prior  to 
such  plant  becoming  ready  for  or  placed 
in  service.  The  utility  shall  furnish  REA 
with  full  particulars  of  and  justificadon 
for  any  test  or  experimental  run 


extending  beyond  a  period  of  120  days 
for  nuclear  plant  and  a  period  of  90 
days  for  all  other  plant  Such  particulars 
shall  include  a  detailed  operational  and 
downtime  log  showing  days  of 
production,  gross  kilowatts  generated  by 
hourly  increments,  types,  and  periods  of 
outages  by  hoiu^  with  explanation 
thereof,  beginning  with  the  first  date  the 
equipment  was  either  tested  or 
synchronized  on  the  line  to  the  end  of 
the  test  period. 

(5)  The  cost  of  efficiency  or  other  tests 
made  subsequent  to  the  date  equipment 
becomes  available  for  service  shall  be 
charged  to  the  appropriate  expense 
accounts,  except  that  tests  to  determine 
whether  equipment  meets  the 
specifications  and  requirements  as  to 
efl^ciency,  or  performance  guaranteed 
by  manufacturers,  made  after  operations 
have  commenced  and  within  the  period 
specified  in  the  agreement  or  contract  of 
purchase,  may  be  charged  to  the 
appropriate  electric  plant  accounts. 

(j)  Additions  and  retirements  of 
electric  plant  (1)  For  the  purpose  of 
avoiding  undue  refinement  in  accounting 
for  additions  to  and  retirements  and 
replacements  of  electric  plant  all 
property  shall  be  considered  as 
consisting  of  retirement  units  and  minor 
items  of  property.  Each  utility  shall  use 
such  Ust  of  retirement  units  as  is  in  use 
by  it  at  the  effective  date  hereof  or  as 
may  be  prescribed  by  REA,  with  the 
option,  however,  of  using  smaller  units, 
provided  the  utility's  practice  in  this 
respect  is  consistent 

(2)  The  addition  and  retirement  of 
retirement  units  shall  be  accounted  for 
as  follows: 

(i)  When  a  retirement  unit  is  added  to 
electric  plant  the  cost  thereof  shall  be 
added  to  the  appropriate  electric  plant 
account,  except  that  when  units  are 
acquired  in  the  acquisition  of  any 
electric  plant  constituting  an  operating 
system,  they  shall  be  accounted  for  as 
provided  in  §  1767.ie(e). 

(ii)  When  a  retirement  unit  is  retired 
from  electric  plant  with  or  without 
replacement  the  book  cost  thereof  shall 
be  credited  to  the  electric  plant  account 
in  which  it  is  included,  determined  in 
the  manner  set  forth  in  item  (D),  below. 
If  the  retirement  unit  is  of  a  depreciable 
class,  the  book  cost  of  the  unit  retired 
and  credited  to  electric  plant  shall  be 
charged  to  the  accumulated  provision 
for  depreciation  applicable  to  such 
property.  The  cost  of  removal  and  the 
salvage  shall  be  charged  or  credited,  as 
appropriate,  to  such  depreciation 
account 

(3)  The  addition  and  retirement  of 
minor  items  of  property  shall  be 
accounted  for  as  follows: 


(i)  When  a  minor  item  of  property 
which  did  not  previously  exist  is  added 
to  plant  the  cost  thereof  shall  be 
accoimted  for  In  the  same  manner  as  for 
the  addition  of  a  retirement  unit,  as  set 
forth  in  paragraph  [j)(2)(i)  of  this  section 
if  a  substantial  addition  results, 
otherwise  the  charge  shall  be  to  the 
appropriate  maintenance  expense 
account. 

(ii)  When  a  minor  item  of  property  is 
retired  and  not  replaced,  the  book  cost 
thereof  shall  be  credited  to  the  electric 
plant  account  in  which  it  is  included; 
and,  in  the  event  the  minor  item  is  a  part 
of  depreciable  plant  the  account  for 
accumulated  provision  for  depreciation 
shall  be  charged  with  the  book  cost  and 
cost  of  removal  and  credited  with  the 
salvage.  If,  however,  the  book  cost  of 
the  minor  item  retired  and  not  replaced 
has  been  or  will  be  accounted  for  by  its 
inclusion  in  the  retirement  unit  of  which 
it  is  a  part  when  such  unit  is  retired,  no 
separate  credit  to  the  property  account 
is  required  when  such  minor  item  is 
retired. 

(iii)  When  a  minor  item  of  depreciable 
■  property  is  replaced  independently  of 
the  retirement  unit  of  which  it  is  a  part 
the  cost  of  replacement  shall  be  charged 
to  the  maintenance  account  appropriate 
for  the  item,  except  that  if  the 
replacement  eff'>cts  a  substantial 
betterment  (the  primary  aim  of  which  is 
to  make  the  property  affected  more 
useful,  more  efficient  of  greater 
durability,  or  of  greater  capacity),  the 
excess  cost  of  the  replacement  over  the 
estimated  cost  at  current  prices  of 
replacing  without  betterment  shall  be 
charged  to  the  appropriate  electric  plant 
accounts. 

(4)  The  book  cost  of  electric  plant 
retired  shall  be  the  amoimt  at  which 
such  property  is  included  in  the  electric 
plant  accoimts.  including  all  components 
of  construction  costs.  The  book  cost 
shall  be  determined  from  the  utility's 
records  and  if  this  cannot  be  done,  it 
shall  be  estimated.  When  it  is 
impracticable  to  determine  the  book 
cost  of  each  unit  due  to  the  relatively 
large  number  or  small  cost  thereof,  an 
appropriate  average  book  cost  of  the 
units  with  due  allowance  for  any 
differences  in  size  and  character,  shall 
be  used  as  the  book  cost  of  the  units 
retired. 

(5)  The  book  cost  of  land  retired  shall 
be  credited  to  the  appropriate  land 
accounts.  If  the  land  is  sold,  the 
difference  between  the  book  cost  (less 
any  accumulated  provision  for 
depreciation  or  amortization  therefore 
which  has  been  authorized  and 
provided)  and  the  sale  price  of  the  land 
(less  commissions  and  other  expenses  of 
making  the  sale)  shall  be  recorded  in 


Account  411.6,  Gains  from  Disposition  of 
Utility  Plant  or  Account  411.7,  Losses 
bom  Disposition  of  Utility  Plant  when 
the  property  has  been  recorded  in 
Account  105,  Electric  Plant  Held  for 
Futtire  Use,  otherwise  to  Accounts  421.1. 
Gain  on  Disposition  of  Property,  or 
421.2.  Loss  on  Disposition  of  Property,  as 
appropriate.  If  the  land  is  not  used  in 
utility  service  but  is  retained  by  the 
utihty,  the  book  cost  shall  be  charged  to 
Account  105,  Electric  Plant  Held  for 
Future  Use,  or  Account  121,  Nonutility 
Property,  as  appropriate. 

(6)  The  book  cost  less  net  salvage  of 
depreciable  electric  plant  retired  shall 
be  charged  in  its  entirety  to  Account 
106,  Accumulated  Provision  for 
Depreciation  of  Electric  Utility  Plant  in 
Service.  Any  amounts  which,  by 
approval  or  order  of  I^EA,  are  charged  to 
Account  182.1,  Extraordinary  Property 
Losses,  shall  be  credited  to  Account  108. 

(7)  TTie  accounting  for  the  retirement 
of  amounts  included  in  Account  302, 
Franchises  and  Consents,  and  Account 
303,  Miscellaneous  Intangible  Plant  and 
the  items  of  limited-term  interest  in  land 
included  in  the  accounts  for  land  and 
land  rights,  shall  be  a  provided  for  in  the 
text  of  Account  111,  Accumulated 
Provision  for  Amortization  of  Electric 
Utility  Plant  in  Service;  Account  404, 
Amortization  of  Limited-Term  Electric 
Plant;  and  Account  405,  Amortization  of 
Other  Electric  Plant. 

(k)  Work  order  and  property  record 
system  required.  (1)  Each  utility  shall 
record  all  construction  and  retirements 
of  electric  plant  by  means  of  work 
orders  or  job  orders.  Separate  work 
orders  may  be  opened  for  additions  to 
and  retirements  of  electric  plant  or  the 
retirements  may  be  included  with  the 
construction  work  order  Provided, 
however.  That  all  items  relating  to  the 
retirements  shall  be  kept  separate  from 
those  relating  to  construction  and 
Provided,  further,  That  any  maintenance 
costs  involved  in  the  work  shall  likewise 
be  segregated. 

(2)  Each  utility  shall  keep  its  work 
order  systems  so  as  to  show  the  nature 
of  each  addition  to  or  retirement  of 
electric  plant  the  total  cost  thereof,  the 
source  or  sources  of  costs,  and  the 
electric  plant  account  or  accounts  to 
which  charged  or  credited.  Woric  orders 
covering  jobs  of  short  duration  may  be 
cleared  monthly. 

(3)  Each  utility  shall  maintain  records 
in  which,  for  each  plant  account  the 
amounts  of  the  annual  additions  and 
retirements,  subsequent  to  the  effective 
date  of  this  system  of  accounts,  are 
classified  so  as  to  show  the  number  and 
cost  of  the  various  record  units  or 
retirement  imits. 


(1)  Transfers  of  property.  When 
property  is  transferred  from  one  electric 
plant  account  to  another,  fit)m  one 
utility  department  to  another,  such  as 
from  electric  to  gas,  from  one  operating 
division  or  area  to  another,  to  or  from 
Account  101,  Electric  Plant  in  Service; 
Account  104,  Electric  Plant  Leased  to 
Others:  Account  105,  Electric  Plant  Held 
for  Future  Use,  and  Account  121. 
Nonutility  Property,  the  transfer  shall  be 
recorded  by  transferring  the  original 
cost  thereof  from  the  one  account 
department  or  location  to  the  other. 
Any  related  amotmts  carried  in  the 
accounts  for  accumulated  provision  for 
depreciation  or  amortization  shall  be 
transferred  in  accordance  with  the 
segregation  of  such  accounts. 

(m)  Common  utility  plant  (1)  If  the 
utility  is  engaged  in  more  than  one 
utility  service,  such  as  electric,  gas,  and 
water,  and  any  of  its  utility  plant  is  used 
in  common  for  several  utility  services  or 
for  other  purposes  to  such  an  extent  and 
in  such  manner  that  it  is  impracticable 
to  segregate  it  by  utility  services 
ciurenUy  in  the  accounts,  such  property, 
with  the  approval  of  REA,  may  be 
designated  and  classified  as  "common 
utility  plant." 

(2)  The  book  amount  of  utility  plant 
designated  as  common  plant  shall  be 
included  in  Account  118,  Other  Utility 
Plant  and  if  applicable  in  part  to  the 
electric  department,  shall  be  segregated 
and  accoimted  for  in  subaccounts  as 
electric  plant  is  accounted  for  in 
Accounts  101  to  107.  inclusive,  and 
electric  plant  adjustments  in  Accoimt 
116,  Other  Electiic  Plant  Adjustinents; 
any  amounts  classifiable  as  common 
plant  acquisition  adjustments  or 
common  plant  adjustments  shall  be 
subject  to  disposition  as  provided  in 
Paragraphs  C  and  B  of  Accounts  114  and 
116.  respectively,  for  amounts  classified 
in  those  accounts.  The  original  cost  of 
common  utility  plant  in  service  shall  be 
classified  according  to  the  detailed 
utility  plant  accounts  appropriate  for  the 

property. 

(3)  The  utility  shall  be  prepared  to 
show,  at  any  time,  and  to  report  to  REA 
aimually,  or  more  fe«quentiy,  if  required, 
and  by  utility  plant  accounts  (301  to  399) 
the  book  cost  of  conmion  utility  plant 
the  allocation  of  such  cost  to  the 
respective  departments  using  the 
common  utility  plant  and  the  basis  of 
the  allocation. 

(4)  The  accumulated  provision  for 
depreciation  and  amortization  of  the 
utilitj'  shall  be  segregated  so  as  to  show 
the  amount  applicable  to  the  property 
classified  as  common  utility  plant 

(5)  The  expenses  of  operation, 
maintenance,  rents,  depreciation  and 
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amortizatian  of  common  utility  plant 
•faall  be  recorded  in  the  accounts 
prescribed  herein,  but  desigoated  as 
common  expenses,  and  the  allocation  of 
such  expenses  to  the  departments  using 
the  conuDon  utility  plant  shall  be 
supported  in  such  manner  as  to  reflect 
readily  the  basis  of  allocation  used, 
(n)  Tmnamisskxi  and  distribution 
plant  For  the  purpose  of  this  system  of 
accounts: 

(1)  Transmission  system  is  all  land, 
conversion  structures,  and  equipment 
employed  at  a  primary  source  of  si^iply 
(i.e.  generating  station,  or  point  of 
receipt  in  the  case  of  purchased  power] 
to  change  the  voltage  or  frequency  of 
electricity  for  the  purpose  of  its  more 
efHcient  or  convenient  transmission;  all 
land,  structures,  lines,  switching  and 
conversion  stations,  high  tension 
apparatus,  and  their  control  and 
protective  equipment  between  a 
generating  or  receiving  point  and  the 
entrance  to  a  distribution  center  or 
whdesale  point;  and  all  lines  and 
equipment  whose  primary  purpose  is  to 
augment,  integrate  or  tie  together  the 
sources  of  power  supply. 

(2)  Distribution  system  is  all  land, 
structures,  conversion  equipment,  lines, 
line  transformers,  and  other  facilities 
employed  between  the  primary  source 
of  supply  [i.e.  generating  station,  or 
point  of  receipt  in  the  case  of  purchased 
power]  and  of  delivery  to  customers, 
whidi  are  not  includible  in  transmission 
system,  as  defined  in  paragraph  (n}(l]  of 
this  section,  whether  or  not  such  lancL 
structures,  and  facilities  are  operated  as 
part  of  a  transmission  system  or  as  part 
of  a  distribution  system. 

Nets:  Slatioiia  which  cfaaage  electricity 
from  tranamixsion  to  distrilMitiaa  voltage 
shall  be  classified  as  distribution  stations. 

(3)  Where  poles  or  towers  support 
both  transmission  and  distribution 
condoctors.  the  poles,  towers,  anchors, 
guys,  and  rights-of-way  shall  be 
classified  as  transmission  system.  The 
conductors,  cross-«rms,  braces,  gronnds, 
tiewire,  and  insulators  shall  be 
classified  as  transmission  or  distribution 
facilities,  according  to  the  purpose  for 
which  used. 

(4)  Where  underground  conduit 
contains  both  transmission  and 
distribution  conductors,  the 
underground  conduit  and  ri^t-of-way 
shall  be  classified  as  distribution 
system.  The  conductors  shall  be 
classified  as  tranmiission  or  distribution 
facilities  according  to  the  purpose  for 
which  used. 

(5)  Land  (odier  than  rights-of-wayj 
and  structures  used  jointly  for 
transmission  and  distributioa  purposes 
shall  be  classified  as  transmission  or 


distribution  aooofding  to  the  major  use 
thereof. 

(0)  Hydnmlic  production  plant  For 
purpose  of  this  system  of  acoounts 
hydraulic  production  plant  is  all  land 
and  land  rights,  structures  and 
improvements  used  in  connection  with 
hydraulic  power  geaeratioo.  reservoirs, 
dams  and  waterways,  water  wheels, 
turbines,  generators,  accessory  electric 
equipment,  roads,  railroads,  and  bridges 
and  structures  and  improvements  used 
in  connection  with  fish  and  wildlife,  and 
recreation. 

(p)  Nuclear  fuel  records  required 
Each  utility  shall  keep  all  the  necessary 
records  to  support  the  entries  to  the 
various  nuclear  fuel  plant  accounts 
classified  under  "Assets  and  Other 
Debits,"  Utility  Plant  Accounts  12ai 
through  120.5,  inclusive:  Account  518. 
Nuclear  Fuel  Expense;  and  Account  157, 
Nuclear  Materials  Held  for  Sale  Tliese 
records  shall  be  ao  kept  as  to  readily 
furnish  the  basis  of  the  computation  of 
the  net  nuclear  fiiel  costs. 

91787.17    Openrtingexpenee  Instructions. 

(a)  Supervision  and  engineering.  The 
supervision  and  engineering  includible 
in  the  operating  expense  accounts  shall 
consist  of  the  pay  and  expenses  of 
superintendents,  engineers,  cleiks,  other 
employees,  and  consxiltants  engaged  in 
supervising  and  directing  the  operation 
and  maintenance  of  each  utility 
function.  Whenever  allocations  are 
necessary  in  order  to  arrive  at  the 
amount  to  be  included  in  any  account, 
the  method  and  basis  of  allocation  shall 
be  reflected  by  underlying  records. 

(1)  Labor  Items: 

(i)  Special  tests  to  determine 
efficiency  of  equipment  operation. 

(ii)  Preparing  or  reviewing  budgets, 
estimates,  and  drawings  relating  to 
operation  or  maintenance  for 
departmental  approval. 

(iii)  Preparing  iiwtructions  for 
operations  and  maintenance  activities. 

(iv)  Reviewing  and  analyzing 
operating  results. 

(v)  Est^Ushing  organizational  setup 
of  departments  and  executing  changes 
therein. 

(vi)  Formulating  and  reviewing 
routines  of  departments  and  executing 
changes  therein. 

(vii)  General  training  and  instruction 
of  employees  by  supervisors  whose  pay 
is  chargeable  hereto.  Specific 
instructions  and  training  in  a  particular 
type  of  work  is  chargeable  to  the 
appropriate  functional  account  (See 
i  1767.16  (cKl9)). 

(viii)  Secretarial  work  for  supervisory 
personnel,  but  not  general  clerical  and 
stenographic  «vork  chargeable  to  other 
accounts. 


(2)  Expense  Items: 
0)  Coosnltants'  fees  and  expenses. 
(ii)  Meals,  traveling  and  incidental 
expenses. 

(b)  Afaintenance.  (1)  The  cost  of 
maintenance  chargeable  to  the  various 
operating  expense  and  clearing  accounts 
includes  labor,  matoials,  overilieads  and 
other  expenses  incurred  in  maintenance 
work.  A  list  of  work  operations 
applicable  generally  to  utility  plant  is 
included  hereunder.  Other  w<Hk 
operations  applicable  to  specific  classes 
of  plant  are  listed  in  functional 
maintenance  expense  accounts. 

(2)  Materials  recovered  in  connection 
with  die  maintenance  of  property  shall 
be  credited  to  die  same  account  to 
which  the  maintenance  cost  was 
charged. 

(3)  If  the  book  cost  of  any  property  is 
carried  in  Account  102,  Electric  Plant 
Purdiased  or  Sold,  die  cost  of 
maintaining  such  property  shall  be 
charged  to  the  accounts  for  maintenance 
of  property  of  the  same  class  and  use, 
the  book  cost  of  which  is  carried  in 
other  electric  plant  in  service  accounts. 
Maintenance  of  property  leased  from 
others  shall  be  treated  as  provided  in 
51787.17(c).    ' 

(i)  Items: 

(A)  Direct  field  supervision  of 
maintenance. 

(B)  Inspecting,  testing,  and  reporting 
on  condition  of  plant  specifically  to 
determine  the  need  for  repairs, 
replacements,  rearrangements  and 
changes  and  inspecting  and  testing  the 
adequacy  of  repairs  which  have  been 
made. 

(C)  Work  performed  specifically  for 
the  purpose  of  preventing  failure, 
restoring  serviceability  or  maintaining 
life  of  plant 

(D)  Rearranging  and  changing  the 
location  of  plaint  not  retired. 

(E)  Repairing  for  reuse  materials 
recovered  from  planL 

(F)  Testing  for.  locating,  and  clearing 
trouble. 

(G)  Net  cost  of  installing,  maintaining, 
and  removing  temporary  facilities  to 
prevent  interruptions  in  service. 

(H)  Replacing  or  adding  minor  items 
of  plant  which  do  not  constitute  a 
retirement  unit 

(c)  Rents.  (1)  The  rent  expense 
accounts  provided  under  the  several 
functional  groups  of  expense  accounts 
shall  include  all  rents,  including  taxes 
paid  by  the  lessee  on  leased  property, 
for  property  used  in  utility  operations,* 
except  minor  amounts  paid  for 
occasional  or  infiequent  use  of  any 
property  or  equipment  and  all  amounts 
paid  for  use  of  equipment  that,  if  owned, 
would  be  includible  in  plant  Aocoonts 


391  to  398  inclusive,  which  shall  be 
treated  as  an  eiqwnse  item  and  included 
in  the  appropriate  function  account  and 
rents  which  are  diaigeable  to  clearing 
accounts,  and  distributed  therefivm  to 
the  appropriate  account  If  rents  cover 
property  used  for  more  than  one 
function  such  as  production  and 
transmission,  or  by  more  than  one 
department  the  rents  shall  be 
apportioned  to  the  appropriate  rent 
expense  or  clearing  accounts  of  each 
department  on  an  actual,  or  if  necessary, 
an  estimated  basis. 

(2)  When  a  portion  of  property  or 
equipment  rented  from  others  for  use  in 
connection  widi  utility  operations  is 
subleased,  the  revenue  derived  from 
such  subleasing  shall  be  credited  to  the 
rent  revenue  acbount  in  operating 
revenues;  provided,  however,  that  in 
case  the  rent  was  diarged  to  a  clearing 
account  amounts  received  from 
subleasing  the  property  shall  be  credited 
to  such  cleariiq  account 

(3)  The  cost,  when  incurred  by  the 
lessee,  of  operating  and  maintaining 
leased  property,  shall  be  charged  to  the 
accounts  appropriate  for  the  expense  if 
the  property  were  owned. 

(4)  The  cost  incurred  by  the  lessee  of 
additions  and  replacements  to  electric 
plant  leased  from  others  shall  be 
accounted  for  Bs  provided  in 

§  1767.16(0. 

(d)  Training  costs.  When  it  is 
necessary  that  employees  be  trained  to 
specifically  operate  or  maintain  plant 
facilities  that  are  being  constructed,  the 
related  costs  shall  be  accounted  for  as  a 
current  operating  and  maintenance 
expense.  These  expenses  shall  be 
charged  to  the  appropriate  functional 
accounts  currently  as  they  are  incurred. 
However,  when  the  training  costs 
involved  relate  to  facilities  which  are 
not  conventional  in  nature,  or  are  new 
to  the  company's  operations,  see 
S  1767.16(c)(19),  for  the  accounting. 

S17S7.18   Accounts  requtoed  Of  aiREA 


The  accounts  identified  below  shall 
be  used  by  all  REA  borrowers. 

Assets  and  Othsr  Debits 

Utility  Plant 

101  Electric  PUant  in  Service 

101.1    Property  Under  Capital  Leases 

102  Electric  Plant  Purchased  or  Sold 

103  Experimental  Electric  Plant  Unclassified 

104  Electric  Plant  Leased  to  Others 

105  Electric  Plant  Held  for  Future  Use 

106  Completed  Construction  not 
Classified— Electric 

107  Construction  Woik  in  Progres 
Electric 

107.1    Construction  Work  in  Progres 
Contract 


107.2  Construction  Work  in  Progress— Force 
Account 

107.3  Construction  Work  in  Progress- 
Special  Equipment 

108    Accumulated  Provision  for  Depreciation 
of  Electric  Utility  Plant 

108.1  Accumulated  Provision  for 
Depreciation  of  Steam  Production  Plant 

108.2  Accumulated  Provision  for 
Depreciation  of  Nuclear  Production  Plant 

108.3  Accumulated  Provision  for 
Depreciation  of  Hydraulic  Production 
Plant 

108.4  Accumulated  Provision  for 
Depreciation  of  Other  Production  Plant 

108.5  Accumulated  Provision  for 
Depreciation  of  Transmission  Plant 

108.8    Accumulated  Provision  for 
Depreciation  of  [Mstribution  Plant 

108.7  Accumulated  Provision  for 
Depreciation  of  General  Plant 

108.8  Retirement  Woric  in  Progress 
108    (Reserved] 

110  [Reserved] 

111  Acciunulated  Provision  for 
Amortization  of  Electric  Utility  Plant 

112  (Reserved] 

113  (Reserved) 

114  Electric  Plant  Acquisition  Adjustments 

115  Accumulated  Provision  for 
Amortization  of  Electric  Plant 
Acquisition  Adjustments 

118    Odier  Electric  Plant  Adjustments 

118  Other  Utility  Plant 

119  Accumula  ted  Provision  for  Depreciation 
and  Amortization  of  Other  UtiUty  Plant 

120.1  Nuclear  Fuel  in  Process  of  Refinement 
Conversion,  Enrichment  and  Fabrication 

120.2  Nuclear  Fuel  Materials  and 
Assemblies — Stock  Account 

120.3  Nuclear  Fuel  Assemblies  in  Reactor 

120.4  Spent  Nudear  Fuel 

120.5  Accumulated  Provision  for 
Amortization  of  Nuclear  Fuel  Assemblies 

120.6  Nuclear  Fuel  Under  Capital  Leases 

Other  Property  and  Investments 

121  Nonutility  Property 

122  Accumulated  Provision  for  Depreciation 
and  Amortization  of  Nonutility  Property 

123  Investment  in  Associated  Companies 
123.1    Patronage  Capital  from  Associated 

Cooperatives 

123.11  Investment  in  Subsidiary  Companies 

123.21  Subscriptions  to  Capital  Term 
Certificates — Supplemental  Financing 

123.22  InvestmenU  in  Capital  Term 
Certificates — Supplemental  Financing 

123.23  Other  Investments  in  Associated 
Organizations 

124  Other  Investments 

125  Sinking  Funds 

126  Depreciation  Fund 
128    Other  Special  Funds 

Current  and  Accrued  Assets 

131  Cash 

131.1  Cash— General 

131.12  Cash— General-Economic  . 
Development  Funds 

131.2  Cash— Construction  Fund— Trustee 

131.3  Cash— Installation  Loan  and 
Collection  Fund 

131.4  Transfer  of  Cash 

132  Interest  Special  Deposits 

133  Dividend  Special  Deposits 


134  Other  Special  DeposiU 

135  Working  Funds 

136  Temporary  Cash  Investments 

141  Notes  Receivable 

141.1    Accumulated  Provision  for 
Uncollectible  Notes— Credit 

142  Customer  Accounts  Receivable 

142.1  Customer  Accounts  Receivable — 
Electric 

142.2  Customer  Accounts  Receivable- 
Other 

143  Other  Accounts  Receivable 

144  Accumulated  Provision  for 
Uncollectible  Accounts — Credit 

144.1  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit 

144.2  Accumulated  Provision  for 
Uncollectible  Merchandising  Accounts— 

.Credit 
144J    Accumulated  Provision  for 

Uncollectible  Accounts,  Officers  and 

Employees— Credit 
144.4    Accumulated  Provision  for  Other 

Uncollectible  Accounts— Credit 

145  Notes  Receivable  from  Associated 
Companies 

148    Accounts  Receivable  from  Associated 
Companies 

151  Fuel  Stock 

152  Fuel  Stock  Expenses  Undistributed 

153  Residuals 

154  Plant  Materials  and  Operating  Supplies 

155  Merchandise 

156  Other  Materials  and  Supplies 

157  Nuclear  Materials  Held  for  Sale 
163    Stores  Expense  Undistributed 
185    Prepayments 

165.1  Prepayments — ^Insurance 

165.2  Other  Prepayments 

171  Interest  and  Dividends  Receivable 

172  Rents  Receivable 

173  Accrued  Utility  Revenues 

174  Miscellaneous  Current  and  Accrued 
Assets 

Deferred  Debits 

181    Unamortized  Debt  Expense 

182.1  Extraordinary  Property  Losses 

182.2  Uhrecovered  Plant  and  Regulatory 
Study  Costs 

183  Preliminary  Survey  and  Investigation 
Qiarges 

184  Clearing  Accounts 

184.1  Transportation  Expenses— Clearing 

184.2  Clearing  Accounts— Other 

185  Temporary  Facilities 

188    Miscellaneous  Deferred  Debits 

187  Deferred  Losses  from  Disposition  of 
Utility  Plant 

188  Research.  Development  arid 
Demonstration  Expenditiues 

188    Unamortized  Loss  on  Reacquired  Debt 
190    Acciunulated  Deferred  Income  Taxes 

UaUtttiss  and  Odier  Cradits 

Margins  and  Equities 

200  Memberships 

200.1  Memberships  Issued 

200.2  Memberships  Subscribed  But 
Unissued 

201  Patronage  Capital 

201.1  Patronage  Capital  Credits 

201.2  Patronage  Capital  Assignable 

202  (Reserved] 
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203  (Reserved) 

204  [ReMTvedj 

205  [Resened) 

206  {Reserved] 

207  [Reserwdj 

208  Donated  Caiiital 
200    [Reswvsdl 

210  {ReMfvedj 

211  Consumers'  Contributions  for  Debt 
Service 

212  [Reserved) 

213  [Reserved] 

214  [Reserved] 

215  Appropriated  Mstgins 

216  [Reserved] 

216.1    Unappropriated  Undistributed 
Subsidiary  Earnings 

217  Retired  Capital  Credito— Gain 
2ia    Capital  Gains  and  Losses 
210    Other  Margins  and  Equities 

219.1  Operating  Matins 

219.2  Noooperatiag  Margins 

219.3  Other  Margins 

219.4  Other  Maiyos  and  Equities— IVior 
Periods 

Long-Term  Debt 

221  Bonds 

222  Reacquired  Bonds 

223  Advances  from  Associated  Coaipaniea 

224  Other  L(n)g-Teim  Debt 

224.1  Long-Term  Debt— REA  Constaiictioa 
Loan  Contract 

224.2  REA  Loan  Contract— Constnictitxi — 
Debit 

224.3  Long-Tern  Debt— REA  Construction 
Notes  Executed 

224.4  REA  Notes  Executed— Construction- 
Debit 

224.5  Interest  Accrued— Deferred-^lEA 
Construction 

224.6  Advance  Payments  Unapplied— SEA 
Long-Term  Debt— Debit 

224.7  Long-Term  Debt— faistallation  Loan 
Contract 

224.8  REA  Loan  Contract — Installation — 
Debit 

224.9  Long-Term  Debt — Installation  Notes 
Executed 

224.10  REA  Notes  Executed— InstaOatioa— 
Debit 

224.11  Other  Long-Term  Debt— 
*  Subscriptions 

224.12  Other  Long-Term  Debt- 
Supplemental  Financing 

224.13  Supplemental  Hnancing  Notes 
Executed — Debit 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

224.15  Notes  Executed— OtheT^-J)ebit 

224.16  Long-Term  Debt— REA  Economic 
Development  Notes  Executed 

224.17  REA  Notes  Executed— Economic 
Development — ^Debit 

225  Unamortized  Premium  on  Long-Term 
Debt 

228    Unamortized  Discount  on  Long-Term 
Debt— Debit 

Other  Noncurrenl  Liabilities 

227    Obligations  Under  Capital  Leases — 
Noncurrent 

228.1  Accumulated  Provision  for  Rvperty 
Insurance 

228.2  Accumulated  Provision  for  Iniuries 
and  Damages 


taSJ    Acammlated  I^ovision  for  PBasicns 

and  Benefits 
228.4    AccoBMialsd  MtoceUaneoM 

Operating  Provisiooa 
228   AccnuilatedlVoTiska  far  Rate 

Refunds 

Current  and  Accrued  LiabUitiet 

231  Notes  Payable 

232  Accounts  l^yabla 

232.1  Accounts  PayaUa— General 

232.2  Aooounts  Payable— REA  Construction 

232.3  Accounts  Payable— Other 

233  Notes  Payable  lo  Associated 
Companies 

234  Accounts  Payable  to  Associated 
Companies 

235  Customer  Dqiosits 

236  Taxes  Accrued 

238.1  Accrued  Property  Taxes 

238.2  Accrued  U.S.  Social  Security  Tax- 
Unemployment 

23a3    Accrued  U.S.  Social  Security  Tax— 
F.I.C.A. 

238.4  Accrued  State  Social  Security  Tax- 
Unemployment 

238.5  Accrued  State  Sales  Tax — Customers 

238.6  Accrued  Gross  Revenue  or  Gross 
Receipts  Tax 

236.7  Accrued  Taxes— Other 

237  Interest  Accrued 

238  Patronage  Capital  and  Patronage 
Reftmda  PayaUe 

238.1  Patronage  Capital  Payable 

238.2  Patronage  Refunds  Payable 

239  Matured  Long-Term  Debt 

240  Matured  Interest 

241  Tax  Collections  Payable 

242  Miscellaneous  Current  and  Accrued 
Liabilities 

242.1  Accrued  Rentals 

242.2  Accrued  Payroll 

242.3  Accrued  Employees'  Vacations  and 
HoUdays 

242.4  Accrued  Insurance 

24Z5    Other  Cnrrent  and  Accrued  Liabilities 

243  Obligations  Under  Capital  Laaaes— 
Current 

Deferred  Credita 

251  [Reserved] 

252  Customer  Advances  for  Construction 

253  Other  Deferred  Credits 

253.1    Other  Deferred  Credits— Customers' 

Energy  Prepayments 
255    Accumulated  Deferred  Investment  Tax 

Credits 
258    Deferred  Gains  from  Disposition  of 

Utility  Plant 
257    Unamortized  Gain  or  Reacquired  Debt 

281  Accumulated  Deferred  Income  Taxes — 
Accelerated  Amortization  nt)perty 

282  Accumulated  Deferred  Income  Taxes — 
Other  Property 

283  Accimiulated  Deferred  Income  Taxes — 
Other 

Intangible  Plant 

301  Organization 

302  Franchises  and  Consents 

303  Miscellaneous  Intangible  Plant 

Production  PianI 

Steam  Production 

310  Land  and  Land  Rights 

311  Structures  and  Improveeients 


312  Boiler  Plant  Equipment 

313  Enginns  and  Bagine  Driven  Generaton 

314  IVrbogeaerator  Units 

315  AccesstHy  Electric  Equipmut 

316  Miscellaneous  Power  Plant  Equipment 

Nuclear  Production 

320  Land  and  Land  Ri^s 

321  Structures  and  Improvements 

322  Reactor  Plant  Eqrapraent 

323  Turbogenerator  Units 

324  Acoeaeory  Hectric  Equipment 

325  Miscellaneous  Power  Pbmt  Equipnent 

Hydraulic  Production 

330  Land  and  Land  Rights 

331  Structures  and  Improvements 

332  Reservoirs,  Dams  and  Waterways 

333  Water  Wheels,  Tnbines  and 
Generators 

334  Accessory  Electric  Equipmeit 

335  MisoeUaneons  Power  Plant  Equipment 
338    Roads.  Railroads  and  Bridges 

Other  Production 

340  Land  and  Land  Rights 

341  Structures  and  Improvements 

342  Fuel  Holders,  Producers  and 
Accessories 

343  Prime  Movers 

344  Generators 

345  Acceaaoiy  Electric  Equipment 

348    MiscellaneoDS  Power  Plant  Equipment 


iPiaBi 

350  Land  and  Land  Rij^ts 

351  [Reserved] 

352  Structures  and  Improvements 

353  Station  Equipment 

354  Tower  and  Fixtures 

355  Poles  and  Fixtaires 

358  Overhead  Conductors  and  Devices 

357  Undeiground  Conduit 

358  Underground  Conductors  and  Devices 

359  Roads  and  Trails 

Distribution  Plsat 

360  Land  and  Land  Rights 

361  Stmcttnvs  and  Improvements 

362  Station  Equipment 

363  Storage  Battery  Equipment 

364  Poles,  Towers  and  Fixtures 

365  Oveihead  Conductors  and  Devices 

386  Underground  Conduit 

387  Underground  Conductors  and  Devices 

368  Line  Transformers 

369  Services 

370  Meters 

371  Installations  on  Customers'  Premises 

372  Leased  Property  on  Customers' 
Premises 

373  Sbvet  Lighting  and  Signal  Systems 

General  Plant 

389  Land  and  Land  Rights 

390  Structures  and  Improvements 
301  Office  Furniture  and  Equipment 

392  Transportation  Equipment 

393  Stues  Equipment 

394  Tools,  Shop  and  Garage  EquipoMnt 

395  Laboratory  Equipment 

396  Power  Operated  Equipment 

397  Communication  Equipment 

398  MisoeUaneons  Equipment 

399  Other  Tangible  Propertj 


Utility  Operating  Income 

400  Operating  Revenues 

401  Operation  Expense 

402  Maintenance  Expense 

403  Depreciation  Expense 

403.1  Depreciation  Expense — Steam 
Production  Plant 

403.2  Depreciation  Expense — Nuclear 
Production  Plant 

403.3  Depreciation  Expense — Hydraulic 
Production  Plant 

403.4  Depreciation  Expense — Other 
Production  Plant 

403.5  Depreciation  Expense — ^Transmission 
Plant 

403.8    Depreciation  Expense — Distribution 
Plant 

403.7  Depreciation  Expense— General  Plant 

404  Amortization  of  Limited — ^Term  Electric 
Plant 

405  Amortization  of  Other  Electric  Plant 
408    Amortizatim  of  Electric  Plant 

Acquisition  Adjustments 

407  Amortization  of  Property  Losses. 
Unrecovered  Plant  and  Regulatory  Study 
Costs 

408  Taxes  Other  than  Income  Taxes 

408.1  Taxes— Property 

408.2  Taxes— U£.  Social  Security- 
Unemployment 

408.3  Taxes— US.  Social  Security— F.I.C.A, 

408.4  Taxes— State  Social  Security- 
Unemployment 

408.5  Taxes — State  Sales — Consumers 

408.8  Taxes — Gross  Revenue  or  Gross 
Receipts  Tax 

408.7  Taxes— Other 

409  (Reserved) 

409.1  Income  Taxes,  Utility  Operating 
Income 

409.2  Income  Taxes,  Other  Income  and 
Deductions 

409.3  Income  Taxes,  Extraordinary  Items 

410  (Reserved] 

410.1  Provision  for  Deferred  Income  Taxes, 
Utility  Operating  Income 

410.2  Provision  for  Deferred  Income  Taxes, 
Other  Incoms  and  Deductions 

411  [Reserved] 

411.1  Provision  for  Deferred  Income 
Taxes— Credit  Utility  Operating  Income 

411.2  Provision  for  Deferred  Income 
Taxes — Credit,  Other  Income  and 
Deductions 

411.3  [Reserved) 

411.4  Investment  Tax  Credit  Adjustments, 
Utility  Operations 

411.5  Investment  Tax  Credit  Adjustments. 
Nonutility  Operations 

411.8  Gains  frtn  Disposition  of  Utility  Plant 
411.7    Losses  from  Disposition  of  Utility 

Plant 

412  Revenues  from  Electric  Plant  Leased  to 
Others 

413  Expenses  of  Electric  Plant  Leased  to 
Others 

414  Other  Utility  Operating  Income 

Other  Income  and  Daductfons 

415  Revenues  from  Merchandising,  Jobbing, 
and  Contract  Work 

416  Costs  and  Expenses  of  Merchandising, 
Jobbing,  and  Contract  Work 

417  Revenues  from  Nonutility  Operations 
417.1    Expenses  of  Nonutility  Operations 


418  Nonoperating  Rental  Income 
418.1    Equity  in  Earnings  of  Subsidiary 

Companies 

419  Interest  and  Dividend  Income 
419.1    Allowance  for  Funds  Used  During 

Construction 

420  Investinent  Tax  Credits 

421  Miscellaneous  Nonoperating  Income 

421.1  Gain  on  Disposition  of  Property 

421 .2  Loss  on  Disposition  of  Property 

422  Nonoperating  Taxes 

423  Generation  and  Transmission 
Cooperative  Capital  Credits 

424  Other  Capital  Credita  and  Patronage 
Capital  Allocations 

425  Miscellaneous  Amortization 

426  [Reserved] 

426.1  Donations 

428.2  Life  Insurance 

426.3  Penalties 

426.4  Expenditures  for  Certain  Civic, 
Political,  and  Related  Activities 

426.5  Other  Deductions 

Interest  Charges 

427  Interest  on  Long-Term  Debt 

427.3    Interest  Charged  tp  Construction — 
Credit 

428  Amortization  of  Debt  Discount  and 
Expense 

428.1    Amortization  of  Loss  on  Reacquired 
Debt 

429  Amortization  of  Premium  on  Debt — 
Credit 

429.1    Amortization  of  Gain  on  Reacquired 
Debt— Credit 

430  Interest  on  Debt  to  Associated 
Companies 

431  Other  Interest  Expense 

432  Allowance  for  Borrowed  Funds  Used 
During  Construction — Credit 

Extraordinary  Items 

434  Extraordinary  Income 

435  Extraordinary  Deductions 

435.1    Cumulative  Effect  on  Prior  Years  of  a 
Change  in  Accounting  Principle 

Retained  Earnings 

433  [Reserved] 

436  [Reserved] 

437  [Reserved] 

438  [Reserved] 

439  [Reserved] 

Operating  Revenue 

Sales  of  Electricity 

440  Residential  Sales 

440.1  Residential  Sales — Excluding 
Seasonal 

440.2  Residential  Sales — Seasonal 

441  Irrigation  Sales 

442  Commercial  and  Industrial  Sales 

442.1  Commercial  and  Industrial  Sales — 
1000  kVA  or  Less 

442.2  Commercial  and  Industrial  Sales — 
Over  1000  kVA 

444  Public  Street  and  Highway  Lighting 

445  Other  Sales  to  Public  Authorities 

446  Sales  to  Railroads  and  r.ailways 

447  Sales  for  Resale 

447.1  Sales  for  Resale — REA  Borrowers 

447.2  Sales  for  Resale— Other 

448  Interdepartmental  Sales 
449.1    Provision  for  Rate  Refunds 


Other  Operating  Revenues 

450  Forfeited  Discounts 

451  Miscellaneous  Service  Revenues 

453  Sales  of  Water  and  Water  Power 

454  Rent  from  Electric  Property 

455  Interdepartmental  Rents 

456  Other  Electric  Revenues 

Operation  and  Maintenance  Expense 
Accounts 

Power  Production  Expenses 

Steam  Power  Generation 

Operation 

500  Operation  Supervision  and  Engiiteering 

501  Fuel 

502  Steam  Expenses 

503  Steam  from  Other  Sources 

504  Steam  Transferred — Credit 

505  Electric  Expenses 

506  Miscellaneous  Steam  Power  E)q)en8es 

507  Rents 

Maintenance 

510  Maintesance  Supervision  and 
Engineering 

511  Maintenance  of  Structures 

512  Maintenance  of  Boiler  Plant 

513  Maintenance  of  Electric  Plant 

514  Maintenance  Miscellaneous  Steam 
Plant 

Nuclear  Power  Generation 

Operation 

617    Operation  Supervision  and  Engineering 

518  Nuclear  Fuel  Expense 

519  Coolants  and  Water 

520  Steam  Expenses 

521  Steam  from  Other  Sources 

522  Steam  Transferred — Credit 

523  Electric  Expenses 

524  Miscellaneous  Nuclear  Power  Expenses 

525  Rents 

Maintenance 

528  Maintenance  Supervision  and 
Engineering 

529  Maintenance  of  Structures 

530  Maintenance  of  Reactor  Plant 
Equipment 

531  Maintenance  of  Electric  Plant 

532  Maintenance  of  Miscellaneous  Nuclear 
Plant 

Hydraulic  Power  Generation 
Operation 

535  Operation  Supervision  and  Engineering 

536  Water  for  Power 

537  Hydraulic  Expenses 

538  Electric  Expoises 

539  Miscellaneous  Hydraulic  Power 
Generation  Expenses 

540  Rents 

Maintenance 

541  Maintenance  Supervision  and 
Engineering 

542  Maintenance  of  Structures 

543  Maintenance  of  Reservoirs,  Dams,  and 
Waterways 

544  Maintenance  of  Electric  Plant 

545  Maintenance  of  Miscellaneous 
Hydraulic  Plant 
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Other  Power  Generation 
Operation 

546  Operation  Supervision  and  Engineering 

547  Fuel 

548  Generation  Expenses 

549  Miscellaneous  Other  Power  Generation 
Expenses 

550  RenU 

Maintenance 

551  Maintenance  Supervision  and 
Engineering 

552  Maintenance  of  Structures 

553  Maintenance  of  Generating  and  Electric 
Equipment 

554  Maintenance  of  Miscellaneous  Other 
Power  Generation  Plant 

Other  Powrar  S<qiply  Expenses 

555  Purchased  Power 

556  System  Control  and  Load  Dispatching 

557  Other  Expenses 

Transmission  Expenses 

Operation 

560  Operation  Supervision  and  Engineering 

561  Load  Dispatching 

562  Station  Expenses 

563  Overhead  Line  Expenses 

564  Underground  Line  Expenses 

565  Transmission  of  Electricity  by  Others 

566  Miscellaneous  Transmission  Expenses 

567  Rent* 

Maintenance 

568  Maintenance  Supervision  and 
Engineering 

569  Maintenance  of  Structures 

570  Maintenance  of  Station  Equipment 

571  Maintenance  of  Overhead  Lines 

572  Maintenance  of  Underground  Lines 

573  Maintenance  of  Miscellaneous 
Transmission  Plant 

Distiibutioa  Expenses 

Operation 

580  Operation  Supervision  and  Engineering 

581  Load  Dispatching 

582  Station  Expenses 

583  Overhead  Line  Expenses 

584  Underground  Line  Expenses 

585  Street  Lighting  and  Signal  System 
Expenses 

586  Meter  Expenses 

587  Customer  Installations  Expenses 

588  Miscellaneous  Distribution  Expenses 

589  Rents 

Maintenance 

590  Maintenance  Supervision  and 
Engineering 

591  Maintenance  of  Structures 

592  Maintenance  of  Station  Equipment 

593  Maintenance  of  Overhead  Lines 

594  Maintenance  of  Underground  Lines 

595  Maintenance  of  Line  Transformers 

596  Maintenance  of  Street  Lighting  and 
Signal  Systems 

597  Maintenance  of  Meters  ' 

598  Maintenance  of  Miscellaneous 
Distribution  Plant 

Customer  Accounto  Expenses 
Operation 

901  Supervision 

902  Meter  Reading  Expenses 


903  Customer  Records  and  Collection 
Expenses 

904  Uncollectible  Accounts 

905  Miscellaneous  Customer  Accounts 
Expenses 

Customer  Service  and  InfonnationaJ 
Expenaae 

907  Supervbion 

908  Customer  Assistance  Expenses 

909  Informational  and  Instructional 
Advertising  Expenses 

910  Miscellaneous  Customer  Service  and 
Informational  Expenses 

Sales  Expenses 

Operation 

911  Supervision 

912  Demonstrating  and  Selling  Expenses 

913  Advertising  Expenses 

916    Miscellaneous  Sales  Expenses 

Administrative  and  General  Expenses 
Operation 

020  Administrative  and  General  Salaries 

021  Office  SuppUes  and  Expenses 

922  Administrative  Expenses  Transferred — 

Credit 

023  Outside  Services  Employed 

924  Property  Insurance 

925  Injuries  and  Damages 

926  Employee  Pensions  and  Benefits 
027  Franchise  Requirements 

928    Regulatory  Commission  Expenses 
.929    Duplicate  Charges — Credit 

930.1  General  Advertising  Expenses 

930.2  Miscellaneous  General  Expenses 
931    Rents 

Maintenance 

935    Maintenance  of  General  Plant 

Assets  and  Odier  Debits 

Utility  Plant 

101    Electric  Plant  in  Service 

A.  This  account  shall  include  the 
original  cost  of  electric  plant,  included 
in  Accounts  301  to  399,  prescribed 
herein,  owned  and  used  by  the  utility  in 
its  electric  utility  operations,  and  having 
an  expectation  of  life  in  service  of  more 
than  one  year  from  date  of  installation, 
including  such  property  owned  by  the 
utility  but  held  by  nominees. 

B.  (See  also  Accoimt  106  for 
unclassified  construction  costs  of 
completed  plant  actually  in  service.) 

C  The  cost  of  additions  to  and 
betterments  of  property  leased  fit>m 
others,  which  are  includible  in  this 
account,  shall  be  recorded  in 
subdivisions  separate  and  distinct  from 
those  relating  to  owned  property.  (See 
8 1767.16(f).) 
101.1    Property  Under  Capital  Leases 

A.  This  account  shall  include  the 
amoimt  recorded  under  capital  leases 
for  plant  leased  from  others  and  used  by 
the  utility  in  its  utility  operations. 

B.  The  electric  property  included  in 
this  account  shall  be  classified 
separately  according  to  the  detailed 


accounts  (301  to  399)  prescribed  for 
electric  plant  in  service. 

C.  ReccMrds  shall  be  maintained  with 
respect  to  each  capital  lease  reflection: 
(1)  name  of  lessor,  (2)  basic  details  of 
lease,  (3)  terminal  date,  (4)  original  cost 
or  fair  market  value  of  property  leased, 
(5)  future  minimum  lease  payments,  (6) 
executory  costs.  (7)  present  value  of 
minimum  lease  payments,  (8)  the 
amount  representing  interest  and  the 
interest  rate  used,  and  (9)  expenses 
paid. 

102  Electric  Plant  Purchased  or  Sold 

A.  This  account  shall  be  charged  with' 
the  cost  of  electric  plant  acquired  as  an 
operating  unit  or  system  by  purchase, 
merger,  consolidation  liquidation,  or 
otherwise,  and  shall  be  credited  with 
the  selling  price  of  like  property 
transferred  to  others  pending  the 
distribution  to  appropriate  accounts  in 
accordance  with  §  1767.16(e). 

B.  Within  6  months  from  the  date  of 
acquisition  or  sale  of  property  recorded 
herin,  the  borrower  shall  file  with  REA 
the  proposed  journal  entries  to  clear 
from  this  account  the  amounts  recorded 
herein. 

103  Experimental  Electric  Plant 
Unclassified      * 

A.  This  account  shall  include  the  cost 
of  electric  plant  which  was  constructed 
as  a  research,  development,  and 
demonstration  plant  under  the 
provisions  of  Paragraph  C,  Account  107, 
Construction  Work  in  Progress — 
Electric,  and  due  to  the  nature  of  the 
plant,  it  is  desirous  to  operate  it  for  a 
period  of  time  in  an  experimental  status. 

B.  Amounts  in  this  account  shall  be 
transferred  to  Account  101,  Electric 
Plant  in  Service,  or  Account  121, 
Nonutility  Property,  as  appropriate 
when  the  project  is  no  longer  considered 
as  experimental. 

C.  The  depreciation  on  property  in 
this  account  shall  be  charged  to  Account 
403,  Depreciation  Expense,  and  credited 
to  Account  108,  Accumulated  Provision 
for  Depreciation  of  Electric  Utility  Plant. 
Hie  amotmts  herein  shall  be  depreciated 
over  a  period  which  would  correspond 
to  the  estimated  useful  life  of  the 
relevant  project  considering  the 
characteristics  involved.  However, 
when  projects  are  transferred  to 
Account  101,  Electric  Plant  in  Service,  a 
new  depreciation  rate  based  upon  the 
remaining  service  life  and  undepreciated 
amounts,  will  be  established. 

D.  Records  shall  be  maintained  with 
respect  to  each  unit  of  experiment  so 
that  full  details  may  be  obtained  as  to 
the  cost,  depreciation,  and  the 
experimental  status. 


E.  Should  it  be  determined  that 
experimental  plant  recorded  in  this 
account  will  fafl  to  satisfactorily 
perforin  its  function,  the  costs  thereof 
shall  be  accounted  for  as  directed  or 
authorized  by  REA. 

104  Electric  Plant  Leased  to  Others 

A.  This  account  shall  include  the 
original  cost  of  electric  plant  owned  by 
the  utility,  but  leased  to  others  as 
operating  units  or  systems,  where  the 
lessee  has  exclusive  possession. 

B.  The  property  included  in  this 
account  shall  be  classified  according  to 
the  detailed  accounts  (301  to  399) 
prescribed  for  electric  plant  in  service 
and  this  account  shall  be  maintained  in 
such  detail  as  though  the  property  were 
used  by  the  owner  in  its  utility 
operations. 

105  Electric  Plant  Held  for  Future  Use 

A.  This  account  shall  include  the 
original  cost  of  electric  plant  (except 
land  and  land  rights)  owned  and  held 
for  future  use  in  electric  service  under  a 
definite  plan  for  such  use,  to  include:  (1) 
Property  acquired  (except  land  and  land 
rights]  but  never  used  by  the  utility  in 
electric  service,  but  held  for  such  service 
in  the  future  under  a  definite  plan,  and 
(2)  property  (except  land  and  land 
rights)  previously  used  by  the  utility  in 
service  but  retired  fit}m  such  service  and 
held  pending  its  reuse  in  the  future, 
under  a  definite  plan,  in  electric  service. 

B.  This  account  shall  also  include  the 
original  cost  of  land  and  land  rights 
owned  and  held  for  future  use  in  electric 
service  under  a  plan  for  such  use,  to 
include  land  and  land  rights:  (1) 
Acquired  but  never  used  by  the  utiUty  in 
electric  service*  but  held  for  such  service 
in  the  future  imder  a  plan,  and  (2) 
previously  held  by  the  utility  in  service, 
but  retired  from  such  service  and  held 
pending  its  reuse  in  the  future  under  a 
plan,  in  electric  service.  (See 
51767.16(g).) 

C.  In  the  event  that  property  recorded 
in  this  account  shall  no  longer  be 
needed  or  appropriate  for  future  utility 
operations,  the  borrower  shall  notify 
REA  of  such  condition  and  request 
approval  of  journal  entries  to  remove 
such  property  from  this  account. 

D.  Gains  or  losses  from  the  sale  of 
land  and  land  rights  or  other  disposition 
of  such  property  previously  recorded  in 
this  account  and  not  placed  in  utility 
service  shall  be  recorded  directly  in 
Account  411.6  or  411.7,  as  appropriate, 
except  when  determined  to  be 
significant  by  REA.  Upon  such  a 
determination,  the  amounts  shall  be 
transferred  to  Account  256,  Deferred 
Gains  from  Disposition  of  Utility  Plant, 
or  Account  187,  Deferred  Losses  from 
Disposition  of  Utility  Plant,  and 


amortized  to  Account  411.6,  Gains  from 
Disposition  of  Utility  Plant,  or  Account 
411.7,  Losses  from  Disposition  of  Utility 
Plant,  as  appropriate. 

E.  The  property  included  in  diis 
account  shall  be  classified  according  to 
the  detail  accounts  (301  to  399) 
prescribed  for  electric  pltuit  in  service 
and  the  account  shall  be  maintained  in 
such  detail  as  though  the  property  were 
in  service. 

Note:  Materials  and  supplies,  meters  and 
transformers  held  in  reserve,  and  normal 
space  capacity  of  plant  in  service  shall  not  be 
included  in  this  account. 

106  Completed  Construction  not 
Classified— Electric 

At  the  end  of  the  year  or  such  other 
date  as  a  balance  sheet  may  be  required 
by  REA,  this  account  shall  include  the 
total  of  the  balances  of  work  orders  for 
electric  plant  which  has  been  completed 
and  placed  in  service  but  which  work 
orders  have  not  been  classified  for 
transfer  to  the  detailed  electric  plant 
accounts. 

Note:  For  the  purpose  of  reporting  to  REA, 
the  classification  of  electric  plant  in  service 
by  accounts  is  required,  the  utility  shall  also 
report  the  balance  in  this  account  tentatively 
classified  as  accurately  as  practicable 
according  to  prescribed  account 
classifications.  The  purpose  of  this  provision 
is  to  avoid  any  significant  omissions  in 
reported  amounts  of  electric  plant  in  service. 

107  Construction  Work  in  Progress — 
Electric 

A.  This  account  shall  include  the  total 
of  the  balances  of  work  orders  for 
electric  plant  in  process  of  construction. 

B.  Work  orders  shall  be  cleared  from 
this  account  as  soon  as  practicable, 
after  completion  of  th?  job.  Further,  if  a 
project,  such  as  a  hydroelectric  project, 
a  steam  station,  or  a  transmission  line, 
is  designed  to  consist  of  two  or  more 
units  or  circuits  which  may  be  placed  in 
service  at  different  dates,  any 
expenditures  which  are  common  to  and 
which  will  be  used  in  the  operation  of 
the  project  as  a  whole  shall  be  included 
in  electric  plant  in  service  upon  the 
completion  and  the  readiness  for  service 
of  the  first  unit.  Any  expenditures  which 
are  identified  exclusively  with  units  of 
property  not  yet  in  service  shall  be 
included  in  this  account 

C.  Expenditiures  on  research, 
development  and  demonstration 
projects  for  construction  of  utility 
facilities  are  to  be  included  in  a  separate 
subdivision  in  this  account  Records 
must  be  maintained  to  show  separately 
each  project  along  with  complete  detail 
of  the  nature  and  purpose  of  the 
research,  development  and 
demonstration  project  together  with  the 
related  costs. 


D.  Account  107  shall  be  subaccounted 
as  follows: 

107.1  Construction  Work  in  Progress — 
Contract 

107.2  Construction  Work  in  Progress — Force 
Account 

107.3  Construction  Work  in  Progress — 
Special  Equipment 

108    Accumulated  Provision  for 
Depreciation  of  Electric  Utility 
Plant 

A.  This  account  shall  be  credited  with 
the  following: 

1.  Amounts  charged  to  Account  403, 
Depreciation  Expense,  or  to  clearing 
accounts  for  current  depreciation 
expense  for  electric  plant  in  service. 

2.  Amounts  charged  to  Account  421, 
Miscellaneous  Nonoperating  Income,  for 
depreciation  expense  on  property 
included  in  Account  105,  Electric  Plant 
Held  for  Future  Use.  Include,  also,  the 
balance  of  accumulated  provision  for 
depreciation  on  property  when 
fransferred  to  Account  105,  Electric 
Plant  Held  for  Future  Use,  ftt)m  other 
property  accounts.  Normally,  Account 
106  will  not  be  used  for  current 
depreciation  provision  because,  as 
provided  herein,  the  service  life  during 
which  depreciation  is  computed 
commences  with  the  date  property  is 
included  in  electric  plant  in  service; 
however,  if  special  circumstances 
indicate  the  property  of  current  accruaU 
for  depreciation,  such  charges  shall  be 
made  to  Account  421,  Miscellaneous 
Nonoperating  Income. 

3.  Amounts  charged  to  Account  413, 
Expenses  of  Electric  Plant  Leased  to 
Others,  for  electric  plant  included  in 
Account  104,  Electric  Plant  Leased  to 
Others. 

4.  Amounts  chai^d  to  Account  416, 
Costs  and  Expenses  of  Merchandising. 
Jobbing,  and  Contract  Work,  or  to 
clearing  accoimts  for  current 
depreciation  expense. 

5.  Amounts  of  depreciation  applicable 
to  electric  properties  acquired  as 
operating  units  or  systems.  (See 

§  1767.16  (e).) 

6.  Amounts  changed  to  Account  182.1, 
Extraordinary  Property  Losses,  when 
authorized  by  REA. 

7.  Amounts  of  depreciation  applicable 
to  electric  plant  donated  to  the  utility. 

The  utility  shall  maintain  separate 
subaccounts  for  depreciation  applicable 
to  electric  plant  in  service,  electric  plant 
leased  to  others,  and  electric  plant  held 
for  future  use.) 

B.  At  the  time  of  retirement  of 
depreciable  electric  utility  plant  this 
account  shall  be  charged  with  the  book 
cost  of  the  property  retired  and  the  cost 
of  removal  and  shall  be  credited  with 
the  salvage  value  and  any  other 
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amounts  recovered,  such  as  insurance. 
When  retirement,  costs  of  removal  and 
salvage  are  entered  originally  in 
retirement  woric  orders,  the  net  total  of 
such  woric  orders  may  be  included  in  a 
separate  subaccount  hereunder.  Upon 
completion  of  the  work  order,  the  proper 
distribution  to  subdivisions  of  this 
account  shall  be  made  as  provided  in 
the  following  paragraph. 

C.  Account  106  shaU  be  subaccounted 
as  follows: 

105.1  Accumulated  Provision  for 
Depreciation  of  Steam  Production  Plant 

108.2  Accumulated  Provision  for 
Depredation  of  Nuclear  Production  Plant 

106.3  Accumulated  Provision  for 
Depreciation  of  Hydraulic  Production 
Plant 

106.4  Accumulated  Provision  for 
Depreciation  of  Other  Production  Plant 

106.5  Accumulated  Provision  for 
Depreciation  of  Transmission  Plant 

106.6  Accumulated  Provision  for 
Depredation  of  Distribution  Plant 

105.7  Accumulated  Provision  for 
Depredation  of  General  Plant 

106.8  Retirement  Work  in  Progress 

These  subsidiary  records  shall  reflect 
the  current  credits  and  debits  to  this 
account  in  sufficient  detail  to  show 
separately  for  each  such  functional 
classification:  (1)  the  amount  of  accrual 
for  depreciation,  (2)  the  book  cost  of 
property  retired,  (3)  cost  of  removal,  (4) 
salvage,  and  (5)  other  items,  including 
recoveries  from  insurance. 

D.  When  transfers  of  plant  are  made 
from  one  electric  plant  account  to 
another,  or  from  or  to  another  utility 
department,  of  from  or  to  nonutility 
property  accounts,  the  accounting  for 
depreciation  ahall  be  as  provided  in 
11767.16(1). 

E.  The  utility  is  restricted  in  its  use  of 
the  accumulated  provision  for 
depreciation  to  the  purposes  set  forth 
above.  It  shall  not  transfer  any  portion 
of  this  account  to  retained  earnings  or 
make  any  other  use  thereof  without 
authorization  by  REA. 

109  [Reserved] 

110  [Reserved] 

111  Accumulated  Provision  for 
Amortization  of  Electric  Utility 
Plant 

A.  This  account  shall  be  credited  with 
the  following: 

1.  Amounts  charged  to  Account  404, 
Amortization  of  Limited-Term  Electric 
Plant,  for  the  current  amortization  of 
limited-term  electric  plant  investments. 

2.  Amounts  charged  to  Account  421, 
Miscellaneous  Nonoperating  Income,  for 
amortization  expense  on  property 
included  in  Account  105,  Electric  Plant 
Held  for  Future  Use.^  Include  also  the 
balance  of  acciunulated  provision  for 
amortization  on  property  when 


transferred  to  Account  105,  Electric 
nant  Held  for  Future  Use,  from  other 
property  accounts.  See  also  Paragraph 
A(2),  Account  108,  Accumulated 
Provision  for  Depreciation  of  Electric 
Utility  Plant 

3.  Amounts  charged  to  Account  405, 
Amortization  of  Ottier  Electric  Plant. 

4.  Amounts  charged  to  Account  413, 
Expenses  of  Electric  Plant  Leased  to 
others,  for  the  current  amortization  of 
limited-term  or  other  investments 
subject  to  amortization  included  in 
Account  104.  Electric  iHant  Leased  to 
Others. 

5.  Amounts  charged  to  Account  425. 
Miscellaneous  Amortization,  for  the 
amortization  of  intangible  or  other 
electric  plant  which  does  not  have  a 
definite  or  terminable  life  and  is  not 
subject  to  charges  for  depreciation 
expense,  with  REA  approval. 

(The  utility  shall  maintain 
subaccoimts  of  this  account  for  the 
amortization  applicable  to  electric  plant 
in  service,  electric  plant  leased  to  others 
and  electric  plant  held  for  future  use.) 

B.  When  any  property  to  which  this 
account  applies  is  sold,  relinquished,  or 
otherwise  retire  from  service,  this 
account  shall  be  charged  with  the 
amount  previously  credited  in  respect  to 
such  property.  The  book  cost  of  the 
property  so  retired  less  the  amount 
chargeable  to  this  account  and  less  the 
net  proceeds  realized  at  retirement  shall 
be  included  in  Accotmt  421.1,  Gain  on 
Disposition  of  Property,  or  Account 
421.2,  Loss  on  Disposition  of  Property,  as 
appropriate. 

C.  For  general  ledger  and  balance 
sheet  purposes,  this  account  shall  be 
regarded  and  treated  as  a  single 
composite  provision  for  amortization. 
For  purposes  of  analysis,  however,  each 
utility  shall  maintain  subsidiary  records 
in  which  this  account  is  segregated 
according  to  the  following  functional 
classification  for  electric  plant:  (1) 
Steam  production,  (2)  Nuclear 
productioa  (3)  Hydraulic  production,  (4) 
Other  production,  (5)  Transmission.  (6) 
Distribution,  and  (7)  General.  These 
subsidiary  records  shall  reflect  the 
current  credits  and  debits  to  this 
account  in  sufficient  detaO  to  show 
separately  for  each  such  functional 
classification:  (1)  the  amount  of  accrual 
for  amortization,  (2)  the  book  cost  of 
property  retired,  (3)  cost  of  removal,  (4) 
salvage,  and  (5)  other  items,  including 
recoveries  from  insurance. 

D.  The  utility  is  restricted  in  its  use  of 
the  accumulated  provision  for 
amortization  to  the  purposes  set  forth 
above.  It  shall  not  transfer  any  portion 
of  this  accotmt  to  retained  earnings  or 
make  any  other  use  thereof  without 
authorization  by  REA. 


112  [Reserved] 

113  [Reserved] 

114  Electric  Plant  Acquisition 
Adjustments 

A.  This  account  shall  include  the 
difference  between  the  cost  to  the 
accounting  utility  of  electric  plant 
acquired  as  an  operating  unit  or  system 
by  purchase,  merger,  consolidation, 
liquidation,  or  otherwise,  and  the 
original  cost  estimated,  if  not  known,  of 
sudi  property,  less  the  amount  or 
amounts  credited  by  the  accoimting 
utility  at  the  time  of  acquisition  to 
accimiulated  provisions  for  depreciation 
and  amortization  and  contributions  in 
aid  of  construction  with  respect  to  such 
property. 

B.  With  respect  to  acquisitions  after 
the  effective  date  of  this  system  of 
accounts,  this  account  shall  be 
subdivided  so  as  to  show  the  amounts 
included  herein  for  each  property 
acquisition  and  to  electric  plant  in 
service,  electric  plant  held  for  futtue  use, 
and  electric  plant  leased  to  others.  (See 
8  1767.16  (e).) 

C.  Debit  amounts  recorded  in  this 
accoimt  related  to  plant  and  land 
acquisition  may  be  amortized  to 
Account  425,  Miscellaneous 
Amortization,  over  a  period  not  longer 
than  the  estimated  remaining  hfe  of  the 
properties  to  which  such  amoimts  relate. 
Amounts  related  to  the  acquisition  of 
land  only  may  be  amortized  to  Account 
425  over  a  period  of  not  more  than  15 
years.  Should  a  utility  wish  to  account 
for  debit  amounts  in  this  account  in  any 
other  manner,  it  shall  petition  REA  for 
authority  to  do  so.  Credit  amounts 
recorded  in  this  account  shall  be 
accounted  for  as  directed  by  REA. 

115  Accumulated  Provision  for 

•     Amortization  of  Electric  Plant 
Acquisition  Adjustments 
This  account  shall  be  credited  or 
debited  with  amounts  which  are 
includible  in  Account  406,  Amortization 
of  Electric  Plant  Acquisition 
Adjustments,  or  Account  425, 
Miscellaneous  Amortization,  for  the 
purpose  of  providing  for  the 
extinguishment  of  amounts  in  Account 
114,  Electric  Plant  Acquisition 
Adjustments,  in  instances  where  the 
amortization  of  Account  114  is  not  being 
made  by  direct  write-off  of  the  account. 

116  Other  Electric  Plant  Adjustments 
A.  This  accoimt  shall  include  the 

difference  between  the  original  cost 
estimated  if  not  known,  and  the  book 
cost  of  electric  plant  to  the  extent  that 
such  difference  is  not  properly 
includible  in  Account  114,  Electric  Plant 
Acquisition  Adjustments.  (See  §  1767.16 
(a)(3).) 


B.  Amounts  included  in  this  account 
shall  be  classified  in  such  manner  as  to 
show  the  Origin  of  each  amount  and 
shall  be  disposed  of  as  REA  may 
approve  or  direct. 

NotK  The  provisions  of  this  account  shall 
not  be  construed  as  approving  or  authorizing 
the  recording  of  appreciation  of  electric  plant 

118  Other  Utility  Plant 

This  account  shall  include  the 
balances  in  accounts  for  utility  plant 
other  than  electric  plant  such  as  gas,  or 
railway. 

119  Accumulated  Provision  for 
Depreciation  and  Amortization  of 
Other  Utility  Plant 

This  account  shall  include  the 
accumulated  provision  for  depreciation 
and  amortization  applicable  to  utility 
property  other  than  electric  plant 
120.1    Nuclear  Fuel  in  Process  of 
Refinement,  Conversion, 
Enrichment  and  Fabrication 

A.  This  account  shall  include  the 
original  cost  to  the  utility  of  nuclear  fuel 
materials  while  in  process  of  refinement 
conversion,  enrichment  and  fabrication 
into  nuclear  fuel  assemblies  and 
components,  iiududing  processing, 
fabrication,  and  necessary  shipping 
costs.  This  account  shall  also  include 
the  salvage  value  of  nuclear  materials 
which  are  actually  being  reprocessed  for 
use  and  were  transferred  frtim  Account 
120.5,  Accumulated  Provision  for 
Amortization  of  Nuclear  Fuel 
Assemblies.  (See  §  1767.10  (a)  (27).) 

B.  This  account  shall  be  credited  and 
Account  120.2,  Nuclear  Fuel  Materials 
and  Assemblies — Stock  Account  shall 
be  debited  for  the  cost  of  completed  fuel 
assemblies  delivered  for  use  in  refueling 
or  to  be  held  as  spares.  In  this  case  of 
the  initial  core  loading,  the  transfer  shall 
be  made  directly  to  Account  120.3, 
Nuclear  Fuel  Assemblies  in  Reactor, 
upon  the  conclusion  of  the  experimental 
or  test  period  of  the  plant  prior  to  its 
becoming  available  for  service. 

Items 

1.  Cost  of  natural  uranium,  uramum 
ores  concentrates  or  other  nuclear  fuel 
sources,  such  as  thorium,  plutonium,  and 
U-233. 

2.  Value  of  recovered  nuclear 
materials  being  reprocessed  for  use. 

3.  Milling  process  costs. 

4.  Sampling  and  weighing,  and 
assaying  costs. 

5.  Purification  and  conversion  process 
costs. 

6.  Costs  of  enrichment  by  gaseous 
diffusion  or  other  methods. 

7.  Costs  of  fabrication  into  fuel  forms 
suitable  for  insertion  in  the  reactor. 

8.  All  shipping  costs  of  materials  and 
components,  including  shipping  of 


fabricated  fuel  assemblies  to  the  reactor 
site. 

9.  Use  charges  on  leased  nuclear 
materials  while  in  process  of  refinement 
conversion,  enrichment  and  fabrication. 

120.2  Nuclear  Fuel  Materials  and 
Assemblies— Stock  Account 

A.  This  account  shall  be  debited  and 
Account  120.1,  Nuclear  Fuel  in  Process 
of  Refinement  Conversion,  Enrichment 
and  Fabrication,  shall  be  credited  with 
the  cost  of  fabricated  fuel  assemblies 
delivered  for  use  in  refueling  or  to  be 
carried  in  stock  as  spares.  It  shall  also 
include  the  original  cost  of  fabricated 
fuel  assemblies  purchased  in  completed 
form.  This  account  shall  also  include  the 
original  cost  of  partially  irradiated  fuel 
assemblies  being  held  in  stock  for 
reinsertion  in  a  reactor  which  had  been 
transferred  from  Account  120.3.  Nuclear 
Fuel  Assemblies  in  Reactor. 

B.  When  fuel  assemblies  included  in 
this  account  are  inserted  in  a  reactor, 
this  account  shall  be  credited  and 
Account  120.3,  Nuclear  Fuel  Assemblies 
in  Reactor,  debited  for  the  cost  of  such 
assemblies. 

C.  This  account  shall  also  include  the 
cost  of  nuclear  materials  and  byproduct 
materials  being  held  for  future  use  and 
not  actually  in  process  in  Account  120.1, 
Nuclear  Fuel  in  Process  of  Refinement 
Conversion,  Enrichment  and 
Fabrication. 

120.3  Nuclear  Fuel  Assemblies  in 
Reactor 

A.  This  account  shall  include  the  cost 
of  nuclear  fuel  assemblies  when  inserted 
in  a  reactor  for  the  production  of 
electricity.  The  amounts  included  herein 
shall  be  transferred  bom  Account  120.2, 
Nuclear  Fuel  Materials  and 
Assemblies — Stock  Account  except  for 
the  initial  core  loading  which  will  be 
transferred  directly  from  Account  120.1. 
Nuclear  Fuel  in  Process  of  Refinement 
Conversion.  Enrichment  and 
Fabrication. 

B.  Upon  removal  of  fuel  assemblies 
bom  a  reactor,  the  original  cost  of  the 
assemblies  removed  shall  be  transferred 
to  Account  120.4,  Spent  Nuclear  Fuel,  or 
Accoimt  120.2,  Nuclear  Fuel  Materials 
and  Assemblies — Stock  Account  as 
appropriate. 

120.4  Spent  Nuclear  Fuel 

A.  This  account  shall  include  the 
original  cost  of  nuclear  fuel  assemblies, 
in  Oie  process  of  cooling,  transferred 
bom  Account  120.3,  Nudear  Fuel 
Assemblies  in  Reactor,  upon  removal 
from  a  reactor  pending  reprocessing. 

B.  This  account  shall  be  credited  and 
Account  120.5,  Accumulated  Provision 
for  Amortization  of  Nuclear  Fuel 
Assemblies,  debited  for  fuel  assemblies. 


after  the  cooling  period  is  over,  at  the 
cost  recorded  in  this  account 

120.5  Accumulated  Provision  for 
Amortization  of  Nuclear  fiiel 
Assemblies 

A.  This  account  shall  be  credited  and 
Account  518,  Nuclear  Fuel  Expense, 
shall  be  debited  for  the  amortization  of 
the  net  cost  of  nuclear  fuel  assemblies  . 
used  in  the  production  of  energy.  The 
net  cost  of  nuclear  fuel  assemblies 
subject  to  amortization  shall  be  the 
original  cost  of  nuclear  fuel  assemblies, 
plus  or  less  the  expected  net  salvage 
value  of  uranium,  plutonium,  and  other 
by-products. 

B.  This  account  shall  be  credited  with 
the  net  salvage  value  of  uranium, 
plutonium.  and  other  nuclear  by- 
products when  such  items  are  sold, 
transferred  or  otherwise  disposed. 
Account  120.1,  Nuclear  Fuel  in  Process 
of  Refinement  Conversion.  Enrichment 
and  Fabrication,  shall  be  debited  with 
the  net  salvage  value  of  nuclear 
materials  to  be  reprocessed.  Account 
157,  Nuclear  Materials  Held  for  Sale, 
shall  be  debited  for  the  net  salvage 
value  of  nuclear  materials  not  to  be 
reprocessed  but  to  be  sold  or  otherwise 
disposed  of  and  Account  120.2,  Nuclear 
Fuel  Materials  and  Assemblies — Stock 
Account  will  be  debited  with  the  net 
salvage  value  of  nuclear  materials  that 
will  be  held  for  future  use  and  not 
actually  in  process,  in  Account  120.1, 
Nuclear  Fuel  in  Process  of  Refinement 
Conversion,  Enrichment  and 
Fabrication. 

C  This  account  shall  be  debited  and 
Account  120.4,  Spent  Nuclear  Fuel,  shall 
be  credited  with  the  cost  of  fuel 
assemblies  at  the  end  of  the  cooling 
period. 

120.6  Nuclear  Fuel  Under  Capitol 
Leases 

A.  This  account  shall  include  the 
amount  recorded  under  capital  leases 
for  nuclear  fuel  leased  bom  others  for 
use  by  the  utility  in  its  utility  operations. 

B.  Records  shall  be  maintained  with 
respect  to  each  capital  lease  reflecting: 
(1)  Name  of  lessor,  (2)  basic  details  of 
lease,  (3)  terminal  date,  (4)  original  cost 
or  fair  market  value  of  nuclear  fuel 
leased.  (5)  future  minimum  lease 
payments,  (6)  the  amount  representing 
interest  and  the  interest  rate  used,  and 
(7)  expenses  paid. 

Other  Property  and  Investments 

121    Nonutility  Property 

A.  This  account  shall  include  the  book 
cost  of  land,  structures,  equipment  or 
other  tangible  or  intangible  property 
owned  by  the  utility,  but  not  used  in 
utility  service  and  not  properly 
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includible  in  Account  105,  Electric  Plant 
Held  foEPotnn  Use. 

B.  This  account  shall  also  include  the 
amount  recorded  ander  capital  leases 
for  property  leased  from  others  and  used 
by  the  utility  in  its  nonutHity  operations. 
Records  sh^  be  maintained  with 
respect  to  eadi  lease  reflecting:  (1) 
Name  (A  lessor,  (2)  basic  details  of  lease. 
(3)  tenninal  date.  (4)  original  cost  or  fair 
maritet  vahie  of  property  leased.  (5) 
future  minhmim  lease  payments.  (6) 
executory  costs,  (7)  present  value  of 
minimum  lessee  payments,  (8)  the 
amount  representing  interest  and  the 
interest  rate  used,  and  (9)  expenses 
paid. 

C  This  account  shall  be  subdivided  so 
as  to  show  the  amotmt  of  property  used 
in  operations  which  are  nonutility  in 
character  but  nevertheless  constitute  a 
distinct  operating  activity  of  the 
company  (such  as  operation  of  an  ice 
department  where  such  activity  is  not 
classed  as  a  utility)  and  the  amount  of 
miscellaneous  pn^erty  not  used  in 
operations.  The  records  in  support  of 
each  subaccount  shall  be  maintained  so 
as  to  show  an  appropriate  classification 
of  the  property. 

Note:  The  gain  from  the  sale  or  other 
diqxxitioii  (rf  property  included  in  this 
account  whicfa  had  been  previously  recorded 
in  Acconnt  105,  Electric  Plant  Held  Tor  Future 
Use.  shall  be  accounted  for  in  accordance 
with  Paragraph  C  of  Account  105. 

122  Accumulated  Provision  for 
Depreciation  and  Amortization  of 
Nonutility  Property 

This  accotmt  shall  include  the 
accumulated  provision  for  depreciation 
and  amortization  applicable  to 
nonutility  property. 

123  Investment  in  Associated 
Companies 

A.  This  account  shall  include  the  book 
cost  of  investments  in  securities  issued 
or  assumed  by  associated  companies 
and  investment  advances  to  such 
companies,  including  interest  accrued 
thereon  when  such  interest  is  not 
subject  to  current  setdement,  provided 
that  the  investment  does  not  relate  to  a 
subsidiary  company.  (If  the  investment 
relates  to  a  sub^diary  company,  it  shall 
be  included  in  Account  123.11, 
Investment  in  Subsidiary  Companies.) 
Include  herein  the  offsetting  entry  to  Uie 
recording  of  amortization  of  discount  or 
premium  on  interest  bearing 
investments.  (See  Account  419,  Interest 
and  Dividend  Income.) 

E  This  account  shall  be  maintained  in 
such  manner  as  to  show  the  investment 
in  securities  of,  and  advances  to,  each 
associated  company  together  with  full 
particulars  regarding  any  of  such 
investments  that  are  pledged. 


Nolo  A:  Securities  and  advances  of 
associated  companies  owned  and  pledged 
shall  be  included  in  this  account,  but  such 
securities,  if  held  ta  special  deposits  or  in 
special  ftmds,  shaU  be  indaded  in  the 
appropriate  deposit  or  fund  account  A 
complete  record  of  securities  pledged  shall  be 
maintained. 

Note  B:  Securities  of  associated  companies 
held  as  temporary  cash  investments  are 
inchidible  in  Account  136,  Temporary  Cash 
Investments. 

Nols  C:  Balances  in  open  accounts  with 
associated  companies,  which  are  subject  to 
current  settlement  are  includible  in  Account 
146.  Accounts  Receivable  from  Associated 
Companies. 

Note  D:  The  utility  may  write  down  the 
cost  of  any  security  in  recognition  of  a 
decline  in  the  value  thereof.  Securities  shall 
be  written  off  or  written  down  to  a  nominal 
value  if  there  is  no  reasonable  prospect  of 
substantial  value.  Fluctuations  in  miarket 
value  shall  not  be  recorded  but  a  pomanent 
impairment  in  the  value  of  securities  shall  be 
recognized  in  the  accounts.  When  securities 
are  written  off  or  written  down,  the  amount 
of  the  adjustment  shall  be  charged  to 
Account  426.5,  Other  Deductions,  or  to  an 
appropriate  account  for  accumulated 
provisions  for  loss  in  value  established  as  a 
separate  subdivision  of  this  account 

C.  Account  123  shaU  be  subaccounted 
as  follows: 

123.1    Patronage  Capital  from  Associated 

Cooperatives. 
123.11    Investment  in  Subsidiary  Companies. 

123.21  Subscriptions  to  Capital  Term 
Certificates — Supplemental  Financing. 

123.22  Investments  in  Capital  Term 
Certificates — Supplemental  Financing 

123.23  Otlier  Investments  in  Associated 
Organizations 

123.1    Patronage  Capital  from 
Associated  Cooperatives 

This^  account  shall  include  patronage 
capital  credits  allocated  to  the 
accounting  borrower  by  G&T 
cooperatives.  It  shall  also  include 
capital  credits,  deferred  patronage 
refunds,  or  like  items  from  other 
associated  cooperatives.  The  account 
shall  be  maintained  so  as  to  reflect 
separately,  the  allocations  of  patronage 
capital  and  patronage  refunds  from  each 
organization  that  makes  such 
allocations  to  the  borrower. 

123.11    Investment  in  Subsidiary 
Companies 

A.  This  accoimt  shall  include  the  cost 
of  investments  in  securities  issued  or 
assumed  by  subsidiary  companies  and 
investment  advances  to  such  companies, 
including  interest  accrued  thereon  when 
such  interest  is  not  subject  to  current 
setdement,  plus  the  equity  in 
indistributed  earnings  or  losses  of  such 
subsidiary  companies  since  acquisition. 
This  account  shall  be  credited  with  any 
dividends  declared  by  such  subsidiaries. 


B.  This  account  shall  be  maintained  in 
such  a  manner  as  to  show  s^iarately  lot 
each  subsidiary:  The  cost  of  such 
investments  in  the  securities  of  the     - 
subsidiary  at  the  time  of  acquisition:  the 
amoimt  of  equity  in  the  subsidiary's 
imdistributed  net  earnings  or  net  losses 
sfaice  acquisition;  advances  or  loans  to 
such  subsidiary,  and  fuH  partictdars 
regarding  any  such  investments  that  are 
pledged. 

123.21  Subecriptions  to  Capital  Term 
Certificates— Supplemental 
Financing 

This  account  shall  include  the  total 
subscriptions  to  capital  term  certificates 
of  CFC.  When  subscriptions  are  paid, 
this  account  shall  be  credited  and 
Account  123.22.  Investments  in  Capital 
Term  Certificates — Supplemental 
Financing,  debited. 

123.22  Investments  in  Capital  Term 
Certificates — Supplemental 
Financing   ■ 

This  account  shall  include  paid 
subscriptions  in  capital  term  certificates 
of  CFC  or  otha  supplemental  lenders. 

123.23  Other  Investments  in 
Associated  Organizations 

This  accoimt  shall  include 
investments  in  capital  stock,  securities, 
membership  fees,  and  investment 
advances  to  associated  organizations 
other  than  provided  for  elsewhere.  This 
account  shall  be  maintained  in  such  a 
manner  as  to  show  the  investment  in 
stock  and  securities  of  and  advances  to 
each  associated  organization. 

Items 

1.  Investments  in  capital  stock  of 
associated  organizations. 

2.  Investments  in  securities  issued  by 
associated  oiganizations. 

3.  Membership  fees  in  associated 
organizations,  including  NRECA,  and 
Statewide  associations  of  REA-financed 
borrowers. 

4.  Investment  advances  to  associated 
organizations. 

124    Other  Investments 

A.  This  account  shall  include  the  book 
cost  of  investments  in  securities  issued 
or  asstmied  by  nonassociated 
companies,  investment  advances  to  such 
companies,  and  any  investments  not 
accoimted  for  elsewhere.  Include  also 
the  offsetting  entry  to  the  recording  of 
amortization  of  discount  or  premium  on 
interest  bearing  investments.  (See 
Account  419,  Interest  and  Dividend 
Income.) 

B.  The  records  shall  be  maintained  in 
such  manner  as  to  show  the  amount  of 
each  investment  and  the  investment 
advances  to  each  person. 


Note  A:  Securities  owned  and  pledged  shall 
be  included  in  this  account  but  securities 
held  in  special  deposits  or  in  special  funds 
shall  be  included  in  appropriate  deposit  or 
fund  accounts.  A  complete  record  of 
securities  pledged  shall  be  maintained. 

Note  B:  Securities  held  as  temporary  cash 
investments  shall  not  be  included  in  this 
accoimt 

Note  C:  See  Note  D  of  Account  123. 

125  Sinking  Funds 

This  accoimt  shall  include  the  amoimt 
of  cash  and  book  cost  of  investments 
held  in  sinking  funds.  A  separate 
accoimt,  with  appropriate  title,  shall  be 
kept  for  each  sinking  fund.  Transfers 
from  this  account  to  special  deposit 
accounts,  may  be  made  as  necessary  for 
the  purpose  of  paying  matured  sinking 
fund  obligations,  or  obligations  called 
for  redemption  but  not  presented,  or  the 
interest  thereon. 

126  Depreciation  Fund 

This  account  shall  include  the  amount 
of  cash  and  the  book  cost  of  investments 
which  have  been  segregated  in  a  special 
fund  for  the  purpose  of  identifying  such 
assets  with  the  accumulated  provisions 
for  depreciation. 

128    Other  Special  Funds 

This  account  shall  include  the  amount 
of  cash  and  book  cost  of  investments 
which  have  been  segregated  in  special 
funds  for  insurance,  employee  pensions, 
savings,  relief,  hospital,  and  other 
purposes  not  provided  for  elsewhere.  A 
separate  account,  with  appropriate  tide, 
shall  be  kept  for  each  fund. 

Note:  Amounts  deposited  with  a  trustee 
under  the  terms  of  an  irrevocable  trust 
agreement  for  pensions  or  other  employee 
beneHts  shall  not  be  included  in  this  account. 

Current  and  Accrued  Assets 

Current  and  accrued  assets  are  cash, 
those  assets  whicfa  are  readily 
convertible  into  cash  or  are  held  for 
current  use  in  operations  or 
construction,  current  claims  against 
others,  payment  of  which  is  reasonably 
assured,  and  amounts  accruing  to  the 
utility  which  are  subject  to  current 
setdement,  except  such  items  for  which 
accounts  other  than  those  designated  as 
current  and  accrued  assets  are  provided. 
There  shall  not  be  included  in  the 
category  of  accowits  designated  as 
current  and  accrued  assets  any  item,  the 
amount  or  collectibility  of  which  is  not 
reasonably  assured,  unless  an  adequate 
provision  for  possible  loss  has  been 
made  therefor.  Items  of  current 
character  but  of  doubtful  value  may  be 
written  down,  and  for  record  purposes 
carried  in  these  a!Ccounts  at  nominal 
value. 

131    Cash 


A.  This  accoimt  shall  include  the 
amount  of  current  cash  funds  except 
working  funds. 

B.  Account  131  shall  be  subaccounted 
as  follows: 

131.1  Cash— General 

131.12    Cash — General — ^Economic 
Development  Funds 

131.2  Cash — Construction  Fund — ^Trustee 

131.3  Cash — Installation  Loan  and 
Collection  Fund 

131.4  Transfer  of  Cash 

131.1  Cash — General 

This  account  shall  include  all  cash  of 
the  organization  not  provided  for 
elsewhere.  Separate  subaccounts  may 
be  maintained  for  each  bank  account  in 
which  general  cash  is  maintained.  Funds 
held  by  others  for  current  obligations 
shall  be  recorded  in  Account  134,  Other 
Special  Deposits. 

131.12    Cash— General— Economic 
Development  Funds 

This  account  shall  include  the  cash 
received  from  the  Rural  Electrification 
Administration  for  Rural  Economic 
Development  Loans.  Economic 
development  loan  advances  shall  be 
charged  to  this  account  and  credited  to 
Account  224.17,  REA  Notes  Executed — 
Economic  Development — Debit. 

131.2  Cash — Construction  Fund- 
Trustee 

This  account  shall  include  the  cash 
received  from  the  Rural  Electrification 
Administration,  CFC,  and  any  other 
source  of  supplemental  financing  for 
financing  the  construction,  purchase, 
and  operation  of  electric  facilities.  REA 
construction  loan  fund  advances  shall 
be  charged  to  this  account  and  credited 
to  Account  224.4,  REA  Notes  Executed— 
Construction— Debit.  CFC  and  other 
supplemental  lender  construction  loan 
fund  advances  shall  be  charged  to  this 
account  and  credited  to  Account  224.13, 
Supplemental  Financing  Notes 
Executed — Debit 

131.3  Cash — Installation  Loan  and 
Collection  Fund 

A.  This  account  shall  include  the  cash 
advanced  on  installation  loans  made 
subsequent  to  September  13, 1957.  Such 
advances  shall  be  debited  to  this 
account  as  received  and  credited  to 
Account  224.10,  REA  Notes  Executed— 
Installation — Debit.  This  account  shall 
also  include  interest  and  principal 
collections  received  on  consumers' 
loans  financed  from  REA  loans  made 
subsequent  to  September  13, 1957. 

B.  Payments  shall  be  made  from  this 
account  solely  for  financing  consumers' 
loans  for  the  purpose  of  wiring  of 
consumers'  premises,  and  the 
acquisition  and  installation  of  electrical 
and  plumbing  appliances  and  equipment 


by  consumers.  The  cash  in  this  account 
is  also  used  for  the  payment  of  principal 
and  interest  on  installation  loans  made 
by  REA,  subsequent  to  September  13, 
1957,  in  accordance  with  the  terms  of 
the  loan  agreement 
131.4    Transfer  of  Cash 

This  account  shall  be  used  in 
transferring  funds  from  one  bank 
account  to  another.  This  account  is 
charged  when  the  check  is  drawn  for  the 
transfer  and  entered  in  the  check 
register,  and  credited  when  the  amount 
transferred  is  entered  in  the  cash 
receipts  book.  This  account  is  to  be  used 
as  a  clearing  account  and  should  not 
have  a  balance  at  the  end  of  an 
accounting  period. 

132  Interest  Special  Deposits 
This  account  shall  include  special 

deposits  with  fiscal  agents  or  others  for 
the  payment  of  interest 

133  Dividend  Special  Deposits 
This  account  shall  include  special 

deposits  with  fiscal  agents  or  others  for 
the  payment  of  dividends. 

134  Other  Special  Deposits 

This  account  shall  include  deposits 
with  fiscal  agents  or  others  for  special 
purposes  other  than  the  payment  of 
interest  and  dividends.  Such  special 
deposits  may  include  cash  deposited 
with  federal,  state,  or  municipal 
authorities  as  a  guaranty  for  the 
fulfilhnent  of  obligations;  cash  deposited 
with  trustees  to  be  held  until  mortgaged 
property  sold,  destroyed,  or  otherwise 
disposed  of  is  replaced;  and  cash 
realized  fiom  the  sale  of  the  accounting 
utility's  securities  and  deposited  with 
trustees  to  be  held  until  invested  in 
property  of  the  utility.  Entries  to  this 
account  shall  specify  the  purpose  for 
which  the  deposit  is  made. 

Note:  Assets  available  for  general 
corporate  purposes  shall  not  be  included  in 
this  account  Further,  deposits  for  more  than 
one  year,  which  are  not  offset  by  current 
liabilities,  shall  not  l>e  charged  to  this 
account  but  to  Account  128,  Other  Special 
Funds. 

135  Working  Funds 

This  account  shall  include  cash 
advanced  to  officers,  agents,  employees, 
and  others  as  petty  cash  or  working 
funds. 

136  Temporary  Cash  Investments 

A.  This  account  shall  include  the  book 
cost  of  investments,  such  as  demand 
and  time  loans,  bankers'  acceptances. 
United  States  Treasury  certificates, 
marketable  securities,  and  other  similar 
investments,  acquired  for  the  purpose  of 
temporarily  investing  cash. 

B.  This  account  shall  be  so  maintained 
as  to  show  separately  temporary  cash 
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investments  in  securities  of  associated 
companies  and  of  others.  Records  shall 
be  kept  of  any  pledged  investments. 
141    Notea  Receivable 

This  account  shall  include  the  book 
cost  not  inchidible  elsewhere,  of  all 
collectible  obligations  in  the  form  of 
notes  receivable  tuid  similar  evidences 
(except  interest  coupons)  of  money  due 
on  demand  or  within  one  year  from  the 
date  of  issue,  except,  however,  notes 
receivable  from  associated  companies. 
(See  Account  138,  Temporary  Cash 
Investments,  and  Accoimt  145,  Notes 
Receivable  from  Associated 
Companies.) 

Note:  The  face  amount  of  notes  receivable 
discounted,  sold,  or  transferred  without 
releasing  the  utility  from  liability  as  endorser 
thereon,  shall  be  credited  to  a  separate 
sutidivisioii  of  this  account  and  appropriate 
disclosure  shall  be  made  in  the  financial 
statements  of  any  contingent  liability  arising 
from  such  transactions. 

B.  Account  141  shall  be  subaccounted 
as  follows: 

141.1    Accumulated  Provision  for 
Uncollectible  Notes — Credit 

141.1    Accumulated  Provision  for 
Uncollectible  Notes — Credit 
This  account  shall  be  credited  with 
amounts  provided  for  losses  on  notes 
receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  notes  previously  charged  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts. 

142  Customer  Accounts  Receivable 

A.  This  account  shall  include  amounts 
due  from  customers  for  utility  service 
and  for  merchandising,  jobbing,  and 
contract  worL  This  account  shaU  not 
include  amounts  due  from  associated 
companies. 

B.  This  account  shall  be  maintained  so 
as  to  permit  ready  segregation  of  the 
amounts  due  for  merchandising,  jobbing, 
and  confract  work. 

C.  Account  142  shall  be  subaccounted 
as  follows: 

142.1  Customer  Accounts  Receivable — 
Electric 

142.2  Customer  Accounts  Receivable — 
Other 

142.1  Customer  Accounts  Receivable — 
Electric 

This  account  shall  include  amounts 
due  from  customers  for  utility  service. 

142.2  Customer  Accounts  Receivable — 
Other 

This  account  shall  include  amounts 
due  from  customers  for  merchandising, 
jobbing,  and  contract  woric. 

143  Other  Accounts  Receivable 

A.  This  account  shall  include  amounts 
due  the  utihty  upon  open  accounts,  other 


than  amounts  due  from  associated 
companies  and  from  customers  for 
utility  services  and  merchandising, 
jobbing  and  contract  work. 

B.  This  account  shall  be  maintained  so 
as  to  show  separately  amounts  doe  on 
subscriptions  to  capital  stock  and  from 
officers  and  employees.  The  account 
shall  not  include  amounts  advanced  to 
officers  or  others  as  working  funds.  (See 
Account  135,  Working  Funds.) 
144    Accumulated  Provision  for 
Uncollectible  Accounts— Credit 

A.  This  account  shall  include  amotmts 
provided  for  losses  on  accounts 
receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts,  for 
amounts  applicable  to  utility  operations, 
and  to  corresponding  accounts  for  other 
operations.  Records  shall  be  maintained 
so  as  to  show  the  write-offs  of  accounts 
receivable  for  each  utility  department 

B.  Account  144  shaU  be  subaccounted 
as  follows: 

144.1  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit 

144.2  Accumulated  Provision  for 
Uncollectible  Merchandising  Accounts — 
Credit 

144.3  Accumulated  Provision  for 
Uncollectible  Accoimts,  Officers  and 
Employees — Credit 

144.4  Accumulated  Provision  for  Other 
Uncollectible  Accounts — Credit 

144.1  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on  accounts 
receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts. 

144.2  Accumulated  Provision  for 
Uncollectible  Merchandising 
Accounts — Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on 
merchandising,  jobbing,  and  contract 
work  which  may  become  uncollectible, 
and  also  with  collections  on  accounts 
previously  charged  hereto.  Concurrent 
charges  shall  be  made  to  Account  904, 
Uncollectible  Accounts,  for  amounts 
applicable  to  utility  operations,  and  to 
corresponding  accounts  for  other 
operations. 

144.3  Accumulated  Provision  for 
Uncollectible  Accounts,  Officers 
and  Employees — Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on  accounts 
receivable  from  officers  and  employees 


which  may  become  uncollectible  and 
also  with  collections  on  accounts 
previously  diarged  hereto.  Concurrent 
charges  shaD  be  made  to  Account  904. 
Uncollectible  Accounts. 
144.4    Accumulated  Provision  for  Other 
Uncollectible  Accounts— Credit 
This  account  shall  be  credited  with 
amounts  provided  for  losses  on  accounts 
receivable  which  may  become 
uncollectible  and  for  whidi  the 
recording  of  this  credit  has  not  been 
provided  for  elsewhere.  His  account 
shall  also  be  credited  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts,  for 
amounts  applicable  to  utiUty  operations 
and  to  corresponding  accounts  for  other 
operations. 

145  Notes  Receivable  From  Associated 
Companies 

This  account  shall  include  notes  upon 
which  associated  companies  are  liable, 
and  which  mature  and  are  expected  to 
be  paid  in  full  not  later  than  one  year 
from  the  date  of  issue,  together  with  any 
interest  thereon,  and  debit  balances 
subject  to  current  settlement  in  open 
accounts  with  associated  companies. 
Items  which  do  not  bear  a  specified  due 
date  but  which  have  been  carried  for 
more  than  twelve  months  and  items 
which  are  not  paid  within  twelve 
months  from  due  date  shall  be 
fransferred  to  Account  123,  Investment 
in  Associated  Companies. 

Note:  The  face  amount  of  notes  receivable 
discounted,  sold  or  transferred  writhout 
releasing  the  utility  from  liability  as  endorser 
thereon,  shall  l>e  credited  to  a  separate 
subdivision  of  this  accoimt  and  appropria'te 
disclosure  shall  be  made  in  the  financial 
statements  of  any  contingent  liability  arising 
from  such  transactions. 

146  Accounts  Receivable  From 
Associated  Companies 

This  account  shall  include  drafts  upon 
which  associated  companies  are  liable, 
and  which  mature  and  are  expected  to 
be  paid  in  full  not  later  than  one  year 
from  the  date  of  issue,  together  with  any 
interest  thereon,  and  debit  balances 
subject  to  current  settlement  in  open 
accounts  with  associated  companies. 
Items  which  do  not  bear  a  specified  due 
date  but  which  have  been  carried  for 
more  than  twelve  months  and  items 
which  are  not  paid  within  twelve 
months  from  due  date  shall  be 
fransferred  to  Account  123,  Investment 
in  Associated  Companies. 

Note:  On  the  balance  riieet  accounts 
receivable  from  an  associated  company  may 
be  offset  against  accounts  payable  to  the 
same  oompany. 

151    Fuel  Stock 


This  account  shall  include  the  book  ^ 
cost  of  fuel  on  hand. 

Items 

1.  Invoice  price  of  fuel  less  any  cash 
or  other  discounts. 

2.  Freight  switching,  demurrage,  and 
other  transportation  charges,  not 
including,  however,  any  charges  for 
unloading  from  the  shipping  medium. 

3.  Excise  taxes,  purchasing  agents' 
commissions,  insurance  and  other 
expenses  directly  assignable  to  cost  of 
fuel. 

4.  Operating  maintenance  and 
depreciation  expenses,  and  ad  valorem 
taxes  on  utility<owned  transportation 
equipment  used  to  fransport  fuel  from 
the  point  of  acquisition  to  the  unloading 
point. 

5.  Lease  or  rental  costs  of 
transportation  equipment  used  to 
transport  fuel  from  the  point  of 
acquisition  to  the  unloading  point. 

152  Fuel  Stock  Expenses  Undistributed 

A.  This  accocnt  may  include  the  cost 
of  labor  and  of  supplies  used  and 
expenses  incurred  in  unloading  fuel 
from  the  shipping  medium  and  in  the 
handling  thereof  prior  to  its  use,  if  such 
expenses  are  sufficiently  signiHcant  in 
amount  to  warrant  being  treated  as  a 
part  of  the  cost  of  fuel  inventory  rather 
than  being  charged  direct  to  expense  as 
incurred. 

B.  Amounts  included  herein  shall  be 
charged  to  expense  as  the  fuel  is  used  to 
the  end  that  the  balance  herein  shall  not 
exceed  the  expenses  attributable  to  the 
inventory  of  fuel  on  hand. 

Items 
Labor: 
•  1.  Procuringi^d  handling  of  fuel: 

2.  All  routine  fuel  analyses. 

3.  Unloading  from  shipping  facility 
and  placing  in  storage. 

4.  Moving  of  Fuel  in  storage  and 
transferring  from  one  station  to  another. 

5.  Handling  ftom  storage  or  shipping 
facility  to  first  bunker,  hopper,  bucket 
tank,  or  holder  of  boiler  house  structure. 

6.  Operation  of  mechanical  equipment 
such  as  locomotives,  trucks,  cars,  boats, 
barges,  and  cranes. 

Supplies  and  Expenses: 

1.  Tools,  lubricants  and  other  supplies. 
■  2.  Operating  supplies  for  mechanical 
equipment. 

3.  Transportation  and  other  expenses 
in  moving  fuel 

4.  Stores  expenses  appUcable  to  fuel. 

153  Residuals 

This  account  shall  include  the  Yiook 
cost  of  any  residuals  produced  in  the 
production  or  manufacturing  processes. 

154  Plant  Mmaterials  and  Operating 
Supplies 


and  bar 


A.  This  account  shall  include  the  cost 
of  materials  purchased  primarily  for  use 
in  the  utility  business  for  construction, 
operation  and  maintenance  purposes.  It 
shall  also  include  the  book  cost  of 
materials  recovered  in  connection  with 
construction,  maintenance,  or  the 
retirement  of  property,  such  materials 
being  credited  to  construction, 
maintenance,  or  accumulated 
depreciation  provision,  respectively,  and 
included  herein  as  follows: 

1.  Reusable  materials  consisting  of 
laige  individual  items  shall  be  included 
in  diis  account  at  original  cost, 
estimated  if  not  known.  The  cost  of 
repairing  such  items  shall  be  charged  to 
the  maintenance  account  appropriate  for 
the  previous  use. 

2.  Reusable  materials  consisting  of 
relatively  small  items,  the  identity  of 
which  [horn  the  date  of  original 
installation  to  the  final  abandonment  or 
sale  thereof)  cannot  be  ascertained 
without  undue  reftnement  in  accounting, 
shall  be  included  in  this  account  at 
current  prices  new  for  such  items.  The 
cost  of  repairing  such  items  shall  be 
charged  to  the  appropriate  expense 
account  as  indicated  by  previous  use. 

3.  Scrap  and  nonusable  materials 
included  in  this  account  shall  be  carried 
at  the  estimated  net  amount  realizable 
therefrom.  The  difference  between  the 
amounts  realized  for  scrap  and 
nonusable  materials  sold  and  the  net 
amount  at  which  the  materials  were 
carried  in  this  account  as  far  as 
practicable,  shall  be  adjusted  to  the 
accounts  credited  when  the  materials 
were  charged  to  this  account 

B.  Materials  and  supplies  issued  shaO 
be  credited  hereto  and  charged  to  the 
appropriate  construction,  operating 
expense,  or  other  account  on  the  basis 
of  a  unit  price  determined  by  the  use  of 
cumulative  average,  first-in-first-out  or 
such  other  method  of  inventory 
accounting  as  conforms  with  accepted 
accounting  standards  consistently 
appUed. 

Items 

1.  Invoice  price  of  materials  less  cash 
or  other  discounts. 

2.  Freight  switching,  or  other 
fransportation  charges  when  practicable 
to  include  as  part  of  the  cost  of 
particular  materials  to  which  they  relate. 

3.  Customs  duties  and  excise  taxes. 

4.  Costs  of  inspection  and  special  tests 
prior  to  acceptance. 

5.  Insurance  and  other  directly 
assignable  charges. 

Note:  Where  expenses  applicable  to 
materials  purchased  cannot  l>e  directly 
assigned  to  particular  purchases,  they  shall 
be  charged  to  Account  163,  Stores  Expense 
Undistributed. 


155  Merchandise 

This  account  shall  include  the  book 
cost  of  materials  and  supplies  and 
appliances  and  equifmient  held 
primarily  for  merchandising,  jobbing, 
and  contract  work.  The  principles 
prescribed  in  accounting  for  utility 
materials  and  supplies  shall  be  observed 
with  respect  to  items  carried  in  this 
account. 

156  Other  Materials  and  Supplies 

This  account  shall  include  the  book 
cost  of  materials  and  supplies  held 
primarily  for  nonutility  purposes.  Hie 
principles  prescribed  in  accounting  for 
utility  materials  and  supplies  shall  be 
observed  with  respect  to  items  carried 
in  this  account. 

157  Nuclear  Materials  Held  for  Sale 

This  accoimt  shall  include  the  net 
salvage  value  of  uranium,  plutonium. 
and  other  nuclear  materials  held  by  the 
company  for  sale  or  other  disposition 
that  are  not  to  be  reused  by  the 
company  in  its  electric  utility 
operations.  This  account  shall  be 
debited  and  Account  120.5. 
Accumulated  Provision  for  Amortization 
of  Nuclear  Fuel  Assemblies,  credited  for 
such  net  salvage  value.  Any  difference 
between  the  amount  recorded  in  this 
account  and  the  actual  amount  realized 
from  the  sale  of  materials  shall  be 
debited  or  credited,  as  appropriate,  to 
Account  518,  Nuclear  Fuel  Expense,  at 
the  time  of  such  sale. 

163    Stores  Expense  Undistributed 

A.  This  account  shall  include  the  cost 
of  supervision,  labor,  and  expenses 
incurred  in  the  operation  of  general 
storerooms,  including  purchasing, 
storage,  handling,  and  distribution  of 
materials  and  supphes. 

B.  This  account  shall  be  cleared  by 
adding  to  the  cost  of  materials  and 
supplies  issued,  a  suitable  loading 
charge  which  will  distribute  the  expense 
equitably  over  stores  issues.  The 
balance  in  the  account  at  the  close  of 
the  year  shall  not  exceed  the  amount  of 
stores  expenses  reasonably  attributable 
to  the  inventory  of  materials  and 
supplies,  exclusive  of  fuel  as  any 
amount  applicable  to  fiiel  costs  should 
be  included  In  Account  152,  Fuel  Stock 
Expenses  Undistributed. 

Items 

Labor 

1.  Inspecting  and  testing  materials  and 
supplies  when  not  assignable  to  specific 
items. 

2.  Unloading  from  shipping  facility 
and  placing  in  storage. 
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3.  Supervision  of  purchasing  and 
stores  department  to  extent  assignable 
to  materials  handled  through  stores. 

4.  Getting  materials  from  stock  and  in 
readiness  to  go  out 

5.  Inventorying  stock  received  or  stock 
on  hand  by  stores  employees  but  not 
including  inventories  by  general 
department  employees  as  part  of 
internal  or  general  audits. 

6.  Purchasing  department  activities  in 
checking  material  needs,  investigating 
sources  of  supply,  analyzing  prices, 
preparing  and  placing  orders,  and 
related  activities  to  extent  applicable  to 
materials  handled  through  stores. 
(Optional:  Purchasing  department 
expenses  may  be  included  in 
administrative  and  general  expenses.) 

7.  Maintaining  stores  equipment. 

8.  Cleaning  and  tidying  storerooms 
and  stores  offices. 

9.  Keeping  stock  records,  including  the 
recording  and  posting  of  material 
receipts  and  issues  and  maintaining 
inventory  records  of  stock. 

10.  CoUecting  and  handling  scrap 
materials  in  stores. 

Supplies  and  Expenses: 

1.  Adjustments  of  inventories  of 
materials  and  supplies  but  not  including 
large  differences  which  can  readily  be 
assigned  to  important  classes  of 
materials  and  equitably  distributed 
among  the  accounts  to  which  such 
classes  of  materials  have  been  charged 
since  the  previous  inventory. 

2.  Cash  and  other  discounts  not 
practically  assignable  to  specific 
materials. 

3.  Freight  and  express  charges  when 
not  assignable  to  specific  items. 

4.  Heat,  light,  and  power  for 
storerooms  and  store  offices. 

5.  Brooms,  brushes,  sweeping 
compounds  and  other  supplies  used  in 
cleaning  and  tidying  storerooms  and 
stores  offices. 

6.  Injuries  and  damages. 

7.  Insurance  on  materials  and  supplies 
and  on  stores  equipment. 

8.  Losses  due  to  breakage,  leakage, 
evaporation,  fire  or  other  causes,  less 
credits  for  amounts  received  from 
insurance,  transportation  companies,  or 
others  in  compensation  of  such  losses. 

9.  Postage,  printing,  stationery,  and 
office  supplies. 

10.  Rent  of  storage  space  and 
facilities. 

11.  Communication  service. 

12.  Excise  and  other  similar  taxes  not 
assignable  to  specific  materials. 

13.  Transportation  expense  on  inward 
movement  of  stores  and  on  transfer 
t>etween  storerooms  but  not  including 
charges  on  materials  recovered  from 
retirements  which  shall  be  accoiuited  for 
as  part  of  the  cost  of  removal. 


Note:  A  physical  inventory  of  each  class  of 
materials  and  supplies  shall  be  made  at  least 
every  two  years. 

165    Prepayments 

A.  This  account  shall  include  amounts 
representing  prepayments  of  insurance, 
rents,  taxes,  interest,  and  miscellaneous 
items,  and  shall  be  kept  or  supported  in 
such  manner  as  to  disclose  the  amount 
of  each  class  of  prepayment. 

B.  Account  165  shall  be  subaccounted 
as  follows: 

165.1  Prepayments — ^Insurance 

165.2  Other  Prepayments 

171  Interest  and  Dividends  Receivable 
This  account  shall  include  the  amount 

of  interest  on  bonds,  mortgages,  notes, 
commercial  paper,  loans,  open  accounts, 
and  deposits,  the  payment  of  which  is 
reasonably  assured,  and  the  amount  of 
dividends  declared  or  guaranteed  on 
stocks  owned. 

Note  A:  Interest  which  is  not  subject  to 
current  settlement  shall  not  be  included 
herein  but  in  the  account  in  which  the 
associated  principle  is  recorded. 

Note  B:  Interest  and  dividends  receivable 
from  associated  companies  shall  be  included 
^  in  Account  146,  Accounts  Receivable  from 
"  Associated  Companies. 

172  Rents  Receivable 

This  account  shall  include  rents 
receivable  or  accrued  on  property 
rented  or  leased  by  the  utility  to  others. 

Note:  Rents  receivable  from  associated 
companies  shall  be  included  in  Account  146. 
Accounts  Receivable  from  Associated 
Companies. 

173  Accrued  Utility  Revenues 
At  the  option  of  the  utility,  the 

estimated  amount  accrued  for  service 
rendered,  but  not  billed  at  the  end  of 
any  accoimting  period,  may  be  included 
herein.  If  accruals  are  made  for  unbilled 
revenues,  accruals  shall  also  be  made 
for  unbilled  expenses,  such  as  the 
purchase  of  energy. 

174  Miscellaneous  Current  and 
Accrued  Assets 

This  account  shall  include  the  book 
cost  of  all  other  current  and  accrued 
assets,  appropriately  designated  and 
supported  so  as  to  show  the  nature  of 
each  asset  included  herein. 

Deferred  Debits 

181    Unamortized  Debt  Expense 

This  account  shall  include  expenses 
related  to  the  issuance  or  assumption  of 
debt  securities.  Amounts  recorded  in 
this  account  shall  be  amortized  over  the 
life  of  each  respective  issue  under  a  plan 
which  will  distribute  the  amount 
equitably  over  the  life  of  the  security. 
The  amortization  shall  be  on  a  monthly 
basis,  and  the  amounts  thereon  shall  be 


charged  to  Account  428,  Amortization  of 
Debt  Discount  and  Expense.  Any 
unamortized  amounts  outstanding  at  the 
time  that  the  related  debt  is  prematurely 
reacquired  shall  be  accounted  for  as 
indicated  in  9 1767.15(q). 

182.1  Extraordinary  Property  Losses 

A.  When  authorized  or  directed  by 
REA.  this  account  shall  include 
extraordinary  losses  which  could  not 
reasonably  have  been  anticipated  and 
which  are  not  covered  by  insurance  or 
other  provisions,  such  as  unforeseen 
damages  to  property. 

B.  Application  to  REA  for  permission 
to  use  this  account  shall  be 
accompanied  by  a  statement  giving  a 
complete  explanation  with  respect  to  the 
items  which  it  is  proposed  to  include 
herein,  the  period  over  which,  and  the 
accounts  to  which  it  is  proposed  to  write 
off  the  charges,  and  other  pertinent 
information. 

182.2  Unrecovered  Plant  and 
Regulatory  Study  Costs 

A.  This  account  shall  include:  (1) 
Nonrecurring  costs  of  studies  and 
analyses  mandated  by  regulatory  bodies 
related  to  plants  in  service,  transferred 
from  Account  183,  Preliminary  Survey 
and  Investigations  Charges,  and  not 
resulting  in  construction;  and  (2)  when 
authorized  by  REA,  significant 
unrecovered  costs  of  plant  facilities 
where  construction  has  been  cancelled 
or  which  have  been  prematurely  retired. 

B.  This  account  shall  be  credited  and 
Account  407,  Amortization  of  Property 
Losses,  Unrecovered  Plant  and 
Regulatory  Study  Costs,  shall  be  debited 
over  the  period  specified  by  REA. 

C.  Any  additional  costs  incurred, 
relative  to  the  cancellation  or  premature 
retirement,  may  be  included  in  this 
account  and  amortized  over  the 
remaining  period  of  the  original 
amortization  period.  Should  any  gains  or 
recoveries  be  realized  relative  to  the 
cancelled  or  prematurely  retired  plant, 
such  amounts  shall  be  used  to  reduce 
the  unamortized  amount  of  the  costs 
recorded  herein. 

D.  In  the  event  that  the  recovery  of 
costs  included  herein  is  disallowed  in 
the  rate  proceedings,  the  disallowed 
costs  shall  be  charged  to  Account  426.5. 
Other  Deductions,  in  the  year  of  such 
disallowance. 

183    Preliminary  Survey  and 
Investigation  Charges 
A.  This  account  shall  be  charged  with 
all  expenditures  for  preliminary  surveys, 
plans,  and  investigations  made  for  the 
purpose  of  determining  the  feasibility  of 
utility  projects  under  contemplation.  If 
construction  results,  this  account  shall 
be  credited  and  the  appropriate  utility 


plant  account  charged.  If  the  work  is 
abandoned,  the  charge  shall  be  made  to 
Account  426.5,  Other  Deductions,  or  to 
the  appropriate  operating  expense 
account 

B.  This  account  shall  also  include 
costs  of  studies  and  analyses  mandated 
by  regulatory  bodies  related  to  plant  in 
service.  If  construction  results  bom  such 
studies,  this  account  shall  be  credited 
and  the  appropriate  utility  plant  account 
charged  with  an  equitable  portion  of 
such  study  costs  directly  attributable  to 
new  construction.  The  portion  of  such 
study  costs  not  attributable  to  new 
construction  or  the  entire  cost  if 
construction  does  not  result  shall  be 
charged  to  Account  182.2.  Unrecovered 
Plant  and  Regulatory  Study  Costs,  or  the 
appropriate  operating  expense  account 
The  costs  of  such  studies  relative  to 
plant  under  construction  shall  be 
included  directly  in  Account  107, 
Construction  Work  in  Progress — 
Electric. 

C.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  complete  information 
as  to  the  nature  and  the  purpose  of  the 
survey,  plans,  or  investigations,  and  the 
nature  and  amounts  of  the  several 
charges. 

Note:  The  aihotnt  of  preliminary  survey 
and  investigation  charges  transferred  to 
utility  plant  shall  not  exceed  the  expenditures 
which  may  reasonably  be  determined  to 
contribute  directly  and  immediately  and 
without  duplication  to  utility  plant. 

184  Clearing  Accounts 

A.  This  caption  shall  include 
undistributed  balances  in  clearing 
accounts  at  the  date  of  the  balance 
sheet.  Balances  inxlearing  account  shall 
be  substantially  cleared  not  later  than 
the  end  of  the  calendar  year  unless 
items  held  therein  relate  to  a  future 
period. 

B.  Account  184  shall  be  subaccounted 
as  follows: 

184.1  Transportation  Expense — Clearing 

184.2  Clearing  Accounts — Other 

185  Temporary  Facilities 

This  account  shall  include  amounts 
shown  by  woii(  orders  for  plant 
installed  for  temporary  use  in  utility 
service  for  periods  of  less  than  one  year. 
Such  work  orders  shall  be  charged  with 
the  cost  of  temporary  facilities  and 
credited  with  payments  received  from 
customers  and  net  salvage  realized  on 
removal  of  the  temporary  facilities.  Any 
net  credit  or  debit  resulting  shall  be 
cleared  to  Account  451.  Miscellaneous 
Service  Revennies. 

186  Miscellaneous  Deferred  Debits 
This  account  shall  include  all  debits 

not  elsewhere  provided  for,  such  as 


miscellaneous  woric  in  progress,  and 
unusual  or  extraordinary  expenses,  not 
included  in  other  accounts,  which  are  in 
process  of  amortization  and  items  the 
proper  final  disposition  of  which  it 
uncertain. 

187  Deferred  Losses  from  Disposition 
of  Utility  Plant 

This  account  shall  include  losses  from 
the  sale  or  other  disposition  of  property 
previously  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use,  under 
the  provisions  of  Paragraphs  B,  C  and  D 
thereof,  where  such  losses  are 
significant  and  are  to  be  amortized  over 
a  period  of  5  years,  unless  otherwise 
authorized  by  REA.  The  amortization  of 
the  amounts  in  this  account  shall  be 
made  by  debits  to  Account  411.7,  Losses 
from  Disposition  of  Utility  Plant.  (See 
Account  105,  Electric  Plant  Held  for 
Future  Use.) 

188  Research.  Development,  and 
Demonstration  Expenditures 

A.  This  account  shall  be  charged  with 
the  cost  of  all  expenditures  coming 
within  the  meaning  of  Research, 
Development,  and  Demonstration 
(RD&D)  of  this  Uniform  System  of 
Accounts  (See  S  1767.10(a)(34]]  except 
those  expenditures  properiy  chargeable 
to  Account  107,  Consthiction  Work  in 
Progress — Electric. 

B.  Costs  that  are  minor  or  of  a  general 
or  recurring  nature  shall  be  transferred 
fi^m  this  account  to  the  appropriate 
operating  expense  function  or  if  such 
costs  are  common  to  the  overall 
operations  or  cannot  be  feasibly 
allocated  to  the  various  operating 
accounts,  such  costs  shall  he  recorded  in 
Account  930.2,  Miscellaneous  General 
Expenses. 

C.  In  certain  instances,  a  company 
may  incur  large  and  significant  research, 
development,  and  demonstration 
expenditures  which  are  nonrecurring 
and  which  would  distort  the  annual 
research,  development  and 
demonstration  charges  for  the  period.  In 
such  a  case,  the  portion  of  such  amounts 
that  cause  the  distortion  may  bs 
amortized  to  the  appropriate  operating 
expense  account  over  a  period  not  to 
exceed  5  years  unless  otherwise 
authorized  by  REA. 

D.  The  entries  in  this  account  must  be 
so  maintained  as  to  show  separately 
each  project  along  with  complete  detail 
of  the  nature  and  purpose  of  the 
research,  development,  and 
demonstration  project  together  with  the 
related  costs. 

189  Unamortized  Loss  on  Reacquired 
Debt 

This  account  shall  include  the  losses 
on  long-term  debt  reacquired  or 


redeemed.  The  amounts  in  diis  acooont 
shall  be  amortized  in  accordance  with 
i  1787.15(q). 

190    Accumulated  Deferred  Income 
Taxes 

A.  This  account  shall  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes— Credit  Utility  Operating 
Income,  or  Account  411.2,  Provision  for 
Deferred  Income  Taxes — Credit  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  an  amount  equal 
to  that  by  which  incopie  taxes  payable 
for  the  year  are  higher  because  of  the 
inclusion  of  certain  items  in  income  for 
tax  purposes,  which  items  for  general 
accounting  purposes  will  not  be  fully 
reflected  in  the  utility's  determination  of 
annual  net  income  until  subsequent 
years. 

B.  This  account  shall  be  credited  and 
Account  410.1,  Provision  for  Deferred 
Income  Taxes,  Utility  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  an  amount  equal  to  that  by 
which  income  taxes  payable  for  the  year 
are  lower  because  of  prior  payment  of 
taxes  as  provided  by  Paragraph  A 
above,  because  of  difference  in  timing 
for  tax  purposes  of  particular  items  of 
income  or  income  deducticms  from  that 
recognized  by  the  utility  for  general 
accounting  purposes.  Such  (Tedit  to  this 
account  and  debit  to  Account  410.1  or 
Account  410.2  shall,  in  general, 
represent  the  effect  on  taxes  payable  in 
the  current  year  of  the  smaller  amount 
of  book  income  recognized  for  tax 
purposes  as  compared  to  the  amount 
recognized  in  the  utility's  current 
accounts  with  respect  to  the  item  or 
class  of  items  for  which  deferred  tax 
accounting  by  the  utility  was  authorized 
by  REA. 

C.  Vintage  year  records  with  respect 
to  entries  to  this  account  as  described 
above,  and  the  account  balance,  shall  be 
so  maintained  as  to  show  the  factor  of 
calculation  with  respect  to  each  annual 
amount  of  the  item  or  class  of  items  for 
which  deferred  tax  accounting  by  the 
utility  is  utilized. 

D.  The  utility  is  restricted  in  its  use  of 
this  account  to  the  purpose  set  forth 
above.  It  shall  not  make  use  of  the 
balance  in  this  account  or  any  portion 
thereof  except  as  provided  in  the  text  of 
this  account  without  prior  approval  of 
REA.  Any  remaining  deferred  tax 
account  balance  with  respect  to  an 
amount  for  any  prior  year's  tax  deferral, 
the  amortization  of  which  or  other 
recognition  in  the  utility's  income 
accounts  has  been  completed,  or  other 
disposition  made,  shall  be  debited  to 
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Account  410.1,  Provision  for  Deferred 
Income  Taxes,  Utility  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  or  otherwise 
disposed  of  as  REA  may  authorize  or 
direct  (See  1 1787.15(t).) 

UaUHtiel  and  Other  Cradits 

Maigiiis  and  Equities 

200  Memberships 

A.  This  account  shall  include  the  total 
amount  of  memberships  issued  and 
subscribed. 

B.  Account  200  shall  be  subaccounted 
as  follows: 

200.1  Memberships  Issued 

200.2  Memberships  Subscribed  But 
Unissued 

200.1  Memberships  Issued 

A.  This  account  shall  include  the  face 
value  of  membership  certificates 
outstanding.  A  detailed  record  shall  be 
maintained  to  show  for  each  member, 
the  name,  address,  date  of  payment, 
amount  paid,  and  certificate  number. 

&  If  membership  fees  are  apphed 
against  energy  bills,  this  account  shall 
be  debited  for  the  full  amount  of  the 
membership  with  the  offsetting  credit  to 
the  appropriate  accounts  receivable,  and 
to  accounts  payable  for  any  refundable 
amounts.  Any  balances  that  cannot  be 
refunded,  due  to  inability  to  locate  the 
member  or  because  of  bylaw 
restrictions,  shall  be  credited  to  Account 
208,  Donated  Capital.  If  determination  of 
the  ultimate  disposition  of  the  fees 
cannot  be  made  immediately,  the 
amount  involved  should  be  transferred 
to  Account  253,  Other  Deferred  Credits, 
until  the  determination  is  made. 

C  When  a  transfer  fee  is  collected, 
the  transaction  shall  be  recorded  by 
debiting  i^ccount  131.1,  Cash — General, 
and  crediting  Account  451, 
Miscellaneous  Service  Revenues,  with 
the  fee  collected. 

200.2  Memberships  Subscribed  But 
Unissued 

This  account  shall  include  the  face 
value  of  memberships  subscribed  for  but 
not  issued.  When  certificates  are  issued, 
the  amount  of  the  memberships  shall  be 
transferred  to  Account  200.1, 
Memberships  Issued. 

201  Patronage  Capital 

A.  This  account  shall  include  the  total 
amount  of  patronage  capital  assignable 
and  assigned. 

B.  Account  201  shall  be  subaccounted 
as  follows: 

201.1  Patronage  Capital  Credits 

201.2  Patronage  Capital  Assignable 

201.1    Patronage  Capital  Credits 
A.  This  account  shall  include  the 


amoimts  of  patronage  capital  which 
have  been  assigend  to  individual 
patrons.  A  subsidiary  record, 
"Patronage  capital  ledger,"  shall  be 
maintained,  containing  an  account  for 
each  patron  who  has  furnished  capital 
under  a  capital  credits  plan. 

B.  When  the  return  of  patrons'  capital 
to  individual  patrons  has  been 
authorized  by  the  board  of  directors  (or 
trustees),  the  amounts  authorized  shall 
be  transferred  to  Account  238.1, 
Patronage  Capital  Payable.  (See  also 
Account  217,  Retired  Capital  Credits — 
Gain.) 
201.2    Patronage  Capital  Assignable 

A.  This  account  shall  include  all 
amounts  transferred  from  Account  219.1, 
Operating  Margins;  Account  219.2, 
Nonoperating  Margins;  Account  219.3. 
Other  Margins:  and  Account  219.4, 
Other  Margins  and  Equities — ^Prior 
Periods,  which  are  assignable  to 
individual  patrons'  capital  accounts. 

B.  Entries  to  this  accoimt  shall  be 
made  so  as  to  clearly  disclose  the  natiu-e 
and  source  of  each  transactioiL 
Amounts  so  assigned  shall  be 
transferred  to  Account  201.1,  Patronage 
Capital  Credits. 

202  [Reserved 

203  [Reserved 

204  [Reserved] 

205  [Reserved 

206  [Reserved 

207  [Reserved] 

208  Donated  Capital 

This  account  shall  include  credits 
arising  from  forfeitiue  of  membership 
fees  and  from  donations  of  capital  not 
otherwise  provided  for.  Entries  to  this 
account  shall  be  made  so  as  to  clearly 
disclose  the  nature  and  source  of  each 
transaction. 

209  [Reserved] 

210  [Reserved] 

211  Consumers '  Contributions  for  Debt 
Service 

This  account  shall  include  the 
amounts  billed  to  consumers  as 
"amortization  charges"  for  the  purpose 
of  servicing  long-term  debt. 

212  [Reserved] 

213  (Reserved) 

214  [Reserved] 

215  Appropriated  Margins 

This  account  shall  include  all  amounts 
appropriated  as  reserves  from  margins. 
liie  account  shall  be  so  maintained  as 
to  show  the  amount  of  each  separate 
reserve  and  the  nature  and  amoimts  of 
the  debits  and  credits  thereto. 

216  [Reserved] 

216.1    Unappropriated  Undistributed 
Subsidiary  Earnings 
This  account  shaD  include  the 
balances,  either  debit  or  credit,  of 


undistributed  retained  earnings  of 
subsidiary  companies  since  their 
acquisition.  When  dividends  are 
received  firom  subsidiary  companies 
relating  to  amounts  included  in  this 
account,  this  account  shall  be  debited 
and  Account  219.2,  Nonoperating 
Margins. 

217  Retired  Capital  Credits— Cain 

A.  This  account  shall  include  credits 
resulting  fix>m  the  retirement  of 
patronage  capital  through  settlement  of 
individual  patrons'  capital  credits  at  less 
than  100  percent  of  the  capital  assigned 
to  the  patron.  The  portion  of  patronage 
capital  not  returned  to  the  patrons, 
under  such  settlements,  shall  be  debited 
to  Account  201.1,  Patronage  Capital 
Credits,  and  credited  to  this  account. 

B.  This  account  shall  also  include 
amounts  representing  patronage  capital 
authorized  to  be  retired  to  patrons  who 
cannot  be  located.  Returned  checks 
issued  for  retirements  of  patronage 
capital,  after  an  appropriate  waiting 
period,  shall  be  credited  to  this  account, 
and  a  record  maintained  adequate  to 
enable  the  cooperative  to  make  payment 
to  the  patron  if  and  when  a  claim  has 
been  established  by  the  consumer. 

218  Capital  Gains  and  Losses 

No  entries  shall  be  made  to  this 
account  without  the  prior  approval  of 
REA  unless  it  is  to  distribute  past 
capital  gains  and  losses  as  capital 
credits  or  to  eliminate  accumulated 
capital  losses  in  conformance  with  the 
bylaws  of  the  cooperative. 

219  Other  Margins  and  Equities 

A.  This  account  shall  include  total 
amount  of  margins  and  equities  from  all 
sources. 

B.  Account  219  shall  be  subaccounted 
.  as  follows: 

219.1  Operating  Margins 

219.2  Nonoperating  Margins 

219.3  Other  Margins 

219.4  Other  Margins  and  Equities — 
Prior  Periods 

219.1  Operating  Margins 

This  account  shall  be  debited  or 
credited  with  the  balances  arising  from 
transactions,  the  details  of  which  have 
been  recorded  in  Accounts  400, 401, 402, 
403,  404.  405.  406,  407,  408,  412, 413.  414. 
423, 424,  425, 426.  427.  428,  and  431. 
Accounts  400, 401,  and  402  are  control 
accounts  and,  at  the  option  of  the 
borrower  may  or  may  not  be  used.  If 
they  are  not  used,  the  detailed  revenue 
and  expense  accounts  shall  be  closed 
directly  to  this  account. 

219.2  Nonoperating  Margins 
This  accoimt  shall  be  debited  or 

credited  with  the  balances  arising  from 


transactions,  the  details  of  which  have 
been  recorded  in  Accounts  415, 416. 417, 
417.1,  418,  419,  419.1,  421,  421.1,  421.2. 
422. 434,  and  435.] 

219.3  Other  Margins 

No  entries  shall  be  made  to  this 
account  luiless  it  is  to  distribute  or 
eliminate  prior  balances  in  conformance 
with  the  bylaws  of  the  cooperative. 

219.4  Other  Margins  and  Equities — 
Prior  Periods 

A.  This  account  shall  include 
significant  nonrecurring  transactions 
relating  to  prior  periods.  To  be 
significant,  the  transaction  must  be  of 
sufficient  magnitude  to  justify 
redistribution  of  patronage  capital 
credits  already  allocated  for  such  prior 
periods. 

B.  All  entries  to  this  account  must 
receive  REA  pricv  approval. 

C.  These  transactions  are  limited  to 
items  to  (1)  correct  an  error  in  the 
financial  statements  of  a  prior  year,  and 
(2)  make  adjustments  that  result  from 
realization  of  income  tax  benefits  of 
preacquisition  operating  loss 
carryforwards.  This  account  shall  also 
include  the  related  income  taxes  (state 
and  Federal]  on  items  included  herein. 

D.  Amounts  in  this  account  shall  be 
transferred  at  the  end  of  the  year  to 
Account  219.1,  Operating  Margins,  or 
Account  219.2,  Nonoperating  Margins, 
as  appropriate.  Also,  at  the  end  of  the 
year,  these  amoimts  should  be 
transferred  from  Account  219.1,  or 
Account  219.2  to  Account  201.2, 
Patronage  Capital  Assignable,  when 
appropriate. 

Long-Term  Debt 

221  Bonds 

This  account  shall  include,  in  a 
separate  subdivision  for  each  class  and 
series  of  bonds,  the  face  value  of  the 
actually  issued  and  immatured  bonds 
which  have  not  been  retired  or 
cancelled;  also  the  face  value  of  such 
bonds  issued  by  others,  the  payment  of 
which  has  been  assumed  by  the  utility. 

222  Reacquired  Bonds 

A.  This  account  shall  include  the  face 
value  of  bonds  actually  issued  or 
assumed  by  the  utility  and  reacquired 
by  it  and  not  retired  or  cancelled.  The 
accoimt  for  reacquired  debt  shall  not 
include  securities  which  are  held  by 
trustees  in  sinking  or  other  funds 

B.  When  bonds  are  reacquired,  the 
difference  between  face  value,  adjusted 
for  imamortized  discount,  expenses  or 
premiiun,  and  the  amount  paid  upon 
reacquisition,  shall  be  included  in 
Account  189,  Unamortized  Loss  on 
Recquired  Debt,  or  Account  257, 


Unamortized  Gain  on  Reacquired  Debt, 
as  appropriate.  (See  §  1767.15(q).) 

223  Advances  from  Associated 
Companies 

A.  This  account  shall  include  the  face 
value  of  notes  payable  to  associated 
companies  and  the  amount  of  open  book 
accounts  representing  advances  from 
associated  companies.  It  does  not 
include  notes  and  open  accoimts 
representing  indebtedness  subject  to 
current  settlement  which  are  includible 
in  Account  233,  Notes  Payable  to 
Associated  Companies,  or  Account  234, 
Accounts  Payable  to  Associated 
Companies. 

B.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  complete  information 
concerning  each  note  and  open  account' 

224  Other  Long-Term  Debt 

A.  This  account  shall  include,  until 
maturity,  all  long-term  debt  not 
otherwise  provided  for.  This  covers  such 
items  as  receivers'  certificates,  real 
estate  mortgages  executed  or  assumed, 
assessments  for  public  improvements, 
notes  and  unseciu^d  certificates  of 
indebtedness  not  owned  by  associated 
companies,  receipts  outstanding  for 
long-term  debt,  and  other  obligations 
maturing  more  than  one  year  from  the 
date  of  issue  or  assimiption. 

B.  Account  224  shall  be  subaccounted 
as  follows: 

224.1  Long-Term  Debt— REA  Consboiction 
Loan  Contract 

224.2  REA  Loan  Contract— Construction- 
Debit 

224.3  Long-Term  Debt— REA  Construction 
Notes  Executed 

224.4  REA  Notes  Executed — Construction — 
Debit 

224.5  Interest  Accrued— Deferred— REA 
Construction 

224.6  Advance  Payments  Unapplied — REA 
Long-Term  Dept— Debit 

224.7  Long-Term  Debt— Installation  Loan 
Contract 

224.8  REA  Loan  Contract— Installation- 
Debit 

224.9  Long-Term  Debt— Installation  Notes 
Executed 

224.10  REA  Notes  Executed— Installation- 
Debit 

224.11  Other  Long-Term  Debt- 
Subscriptions 

224.12  Other  Long-Term  Debt- 
Supplemental  Financing 

224.13  Supplemental  Lender  Notes 
Executed — Debit 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

224.15  Notes  Executed— Other— Debit 

224.16  Long-Term  Debt-^lEA  Economic 
Development  Notes  Executed 

224.17  REA  Notes  Executed-^conomic 
Development — Debit 


224.1  Long-Term  Debt— REA 
Construction  Loan  Contract 

A.  This  accoimt  shall  include  the 
contractual  obligation  to  REA  on 
construction  loans  covered  by  loan 
contract  but  not  by  executed  notes. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224.2  REA  Loan  Contract- 
Construction — Debit 

A.  This  account  shall  include  the  total 
loans  [for  construction  purposes]  which 
are  covered  by  loan  contract  but  not  by 
executed  notes. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224.3  Long-Term  Debt— REA 
Construction  Notes  Executed 

This  account  shall  include  the 
contractual  liability  to  REA  on 
construction  notes  executed.  Records 
shall  be  maintained  to  show  separately 
for  each  class  of  obligation  all  details  as 
to  the  date  of  obligation,  date  of 
maturity,  interest  date  and  rate,  and 
securities  for  the  obligations. 

224.4  REA  Notes  Executed— 
Construction — Debit 

This  account  shall  include  the  total 
amount  of  the  unadvanced  REA  loans 
for  construction  purposes,  which  are 
covered  by  executed  notes.  When 
advances  are  received  from  the  REA  for 
construction,  this  account  shall  be 
credited  and  Account  131.2,  Cash- 
Construction  Fund — ^Trustee,  debited 
with  the  amount  of  cash  advanced. 

224.5  Interest  Accrued— Deferred— 
REA  Construction 

This  account  shall  include  interest  on 
REA  construction  obligations  deferred 
by  the  terms  of  mortgage  notes  or 
extension  agreements. 

224.6  Advance  Payments  Unapplied— 
REA  Long-Term  Debt— Debit 

A.  This  account  shall  include  principal 
payments  on  mortgage  notes  paid  in 
advance  of  the  date  due  and  not  applied 
to  a  specific  note.  Also,  include  in  this 
account  interest  savings  which  are 
accrued  and  added  to  the  advance 
payment  unappUed. 

B.  At  such  time  as  these  payments  are 
appUed  to  a  specific  note  or  loan 
balances,  this  account  shall  be  credited 
and  the  long-term  debt  account  debited 
with  the  amount  so  applied. 

224.7  Long-Term  Debt— Installation 
Loan  Contract 

A.  This  account  shall  include  the 
contractual  obligation  to  REA  on 
installation  loans  covered  by  loan 
contract  but  not  covered  by  executed 
notes. 
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E  lliia  account  is  to  be  used  at  the 
option  of  the  borrower. 

224.8  REA  Loan  Contract- 
Installation — Debit 

A.  This  account  shall  include  the  total 
loans  for  installation  purposes  which 
are  covered  by  loan  contract  but  not  by 
executed  notes. 

E  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224.9  Long-Term  Debt— Installation 
Notes  Executed 

This  account  shall  include  the 
contractual  liability  to  REA  on 
installation  notes  executed. 

224.10  REA  Notes  Executed— 
Installation— Debit 

This  account  shall  include  the  total 
amount  of  unadvanced  loans  for 
installation  piuposes,  which  are  covered 
by  executed  note.  When  advances  are 
received  firom  REA.  this  account  shall  be 
credited  and  Account  131.3,  Cash — 
Installation  Loan  and  Collection  Fund, 
debited  with  the  anuMint  of  cash 
advanced. 

224.11  Other  Long-  Term  Debt- 
Subscriptions 

This  account  shall  include  the 
contractual  obligation  to  purchase  CFC 
Capital  Term  Certificates  and  any  other 
similar  obligation  relating  to 
supplemental  financing. 

224.12  Other  Long-  Term  Debt- 
Supplemental  Financing 

This  account  shall  include  the 
contractual  liability  to  CFC  or  other 
supplemental  lenders  for  that  portion  of 
funds  borrowed  which  mature  in  more 
than  one  year. 

224.13  Supplemental  Lender  Notes 
Executed— Debit 

This  account  shall  include  the  total 
amount  of  the  unadvanced  loans  for 
construction  purposes,  which  are 
covered  by  executed  notes  to  CFC  or 
other  supplemental  lender.  This  account 
shall  be  debited  with  the  face  amount  of 
notes  executed.  When  advances  are 
received  from  a  supplemental  lender  for 
construction,  this  account  shall  be 
credited  and  Account  131Z  Cash — 
Construction  Fund — Trustee,  debited 
with  the  amount  of  cash  advanced. 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

This  account  shall  include  the  amount 
of  other  long-term  debt  not  provided  for 
elsewhere. 

224.15  Notes  Executed— Other— Debit 
This  account  shall  include  the  total 

amount  of  the  unadvanced  loans  for 
construction  purposes,  which  are 
covered  by  executed  notes  to  others  not 
included  in  the  foregoing  accounts. 


When  advances  are  received  bom  such 
supplemental  lender,  this  account  shall 
be  credited  and  Account  131.2.  Cash — 
Construction  Fund — ^Trustee,  debited 
with  the  amount  of  cash  so  advanced. 

224.16  Long-Term  Debt— REA 
Economic  Development  Notes 
Executed 

This  account  shall  include  the 
contractual  liability  to  REA  on  rural 
economic  development  notes  executed. 
Records  shall  be  maintained  to  ^ow 
separately  for  each  class  of  obligation 
all  details  as  to  the  date  of  obligation, 
date  of  maturity,  interest  date  and  rate, 
and  securities  for  the  obligation. 

224.17  REA  Notes  Executed— 
Economic  Development — Debit 

This  account  shall  include  the  total 
amount  of  the  unadvanced  REA  loans 
for  rural  economic  development 
purposes,  which  are  covered  by 
executed  notes.  When  advances  are 
received  from  the  REA  for  rural 
economic  development  projects,  this 
account  shall  be  credited  and  Account 
131.12,  Cash — General — Economic 
Development  Funds,  debited  with  the 
amount  of  cash  advanced. 

225  Unamortized  Premium  on  Long- 
Term  Debt 

A.  This  account  shall  include  the 
excess  of  the  cash  value  of 
consideration  received  over  the  face 
value  upon  the  issuance  or  assumption 
of  long-term  debt  securities. 

B.  Amounts  recorded  in  this  account 
shall  be  amortized  over  the  life  of  each 
respective  issue  under  a  plan  which  will 
distribute  the  amount  equitably  over  the 
life  of  the  security.  The  amortization 
shall  be  on  a  monthly  basis,  with  the 
amoimts  thereof  to  be  credited  to 
Account  429,  Amortization  of  Premium 
on  Debt— Credit  (See  S  1767.15  (q).) 

226  Unamortized  Discount  on  Long- 
Term  Debt— Debit 

A.  This  account  shall  include  the 
excess  of  the  face  value  of  long-term 
debt  securities  over  the  cash  value  of 
consideration  received  therefor,  related 
to  the  issue  or  assumption  of  all  types 
and  classes  of  debt 

B.  Amounts  recorded  in  this  account 
shall  be  amortized  over  the  life  of  the 
respective  issues  under  a  plan  which 
will  distribute  the  amount  equitably 
over  the  life  of  the  securities.  The 
amortization  shall  be  on  a  monthly 
basis,  with  the  amounts  thereof  charged 
to  Account  428,  Amortization  of  Debt 
Discount  and  Expense.  (See  i  1767.15 
(q).) 

Other  Noncuirent  liaJiilitiay 

227  Obligations  Under  Capital 
Leases — Noncurrent 


This  account  shall  include  the  portion 
not  due  within  one  year,  of  the 
obligations  recorded  for  the  amounts 
applicable  to  leased  property  recorded 
as  assets  in  Accoimt  101.1.  Property 
Under  Capital  Leases;  Account  120.6, 
Nuclear  Fuel  Under  Capital  Leases-,  or 
Account  121.  Nonutility  Property. 

228.1    Accumulated  Provisions  for 
Property  Insurance 

A.  This  account  shall  include  amounts 
reserved  by  the  utility  for  losses  through 
accident,  fire,  flood,  or  other  hazards  to 
its  own  property  or  property  leased  from 
others,  not  covered  by  insurance.  Tlie 
amounts  charged  to  Account  924. 
Property  Insurance,  or  other  appropriate 
accounts  to  cover  such  risks  shall  be 
credited  to  this  account.  A  schedule  of 
risks  covered  shaU  be  maintained,  giving 
a  description  of  the  property  involved, 
the  character  of  the  risks  covered  and 
the  rates  used. 

B.  Charges  shall  be  made  to  this 
account  for  losses  covered,  not  to 
exceed  the  account  balance.  Details  of 
these  charges  shall  be  maintained 
according  to  the  year  the  casualty 
occurred  which  gave  rise  to  the  loss. 

■228.2    Accumulated  Provision  for 
Injuries  and  Damages 

A.  This  account  shall  be  credited  with 
amounts  charged  to  Accoimt  925, 
Injuries  and  Damages,  or  other 
appropriate  accounts,  to  meet  the 
probable  liability,  not  covered  by 
insurance,  for  deaths  or  injuries  to 
employees  and  others  and  for  damages 
to  property  neither  owned  nor  held 
under  lease  by  the  utility. 

B.  When  liability  for  any  injury  or 
damage  is  admitted  by  the  utility  either 
voluntarily  or  because  of  the  decision  of 
a  court  or  other  lawful  authority,  such  as 
a  woriunen's  compensation  board,  the 
admitted  liability  shall  be  charged  to 
this  accoimt  and  credited  to  the 
appropriate  current  liability  account. 
Details  of  these  charges  shall  be 
maintained  according  to  the  year  the 
casualty  occurred  which  gave  rise  to  the 
loss. 

Note:  Recoveries  or  reimburseinents  for 
losses  charged  to  this  account  shall  be 
credited  hereto;  the  cost  of  repairs  to 
property  of  others,  if  provided  for  herein, 
shall  be  charged  to  this  account 

228.3    Accumulated  Provision  for 
Pensions  and  Benefits 

A.  This  account  shall  include 
provisions  made  by  the  utility  and 
amoimts  contributed  by  employees  for  - 
pensions,  accident  and  death  benefits, 
savings,  relief,  hospital,  and  other 
provident  purposes,  where  the  funds  are 
included  in  the  assets  of  the  utility  either 


in  general  or  in  segregated  fund 
accounts. 

B.  Amounts  paid  by  the  utility  for  the 
purpose  for  which  this  liability  is 
established  shall  be  charged  hereto. 

C.  A  separate  account  shall  be  kept 
for  each  kind  of  provision  included 
herein. 

Note.— If  employee  pension  or  benefit  plan 
funds  are  not  included  among  the  assets  of 
the  utility  but  are  held  by  outside  trustees, 
payments  into  such  funds,  or  accruals 
therefor,  shall  not  be  included  in  tliis  accoimt 

228.4    Accumulated  Miscellaneous 
Operating  Provisions 

A.  This  account  shall  include  all 
operatir:g  provisions  which  are  not 
provided  for  elsewhere. 

B.  This  account  shall  be  maintained  in 
such  a  manner  as  to  show  the  amount  of 
each  separate  provision  and  the  nature 
and  amounts  of  the  debits  and  credits 
(hereto. 

Note:  This  account  includes  only  provisions 
as  may  be  created  for  operating  purposes  and 
does  not  include  any  reservations  of  income, 
the  credits  for  which  should  be  recorded  in 
Account  215,  Appropriated  Margins. 

229   Accumulated  Provision  for  Rate 
Refunds 

A.  This  account  shall  be  credited  with 
amounts  charged  to  Account  449.1, 
Provision  for  Rate  Refunds,  to  provide 
for  estimated  refunds  where  the  utility  is 
collecting  amounts  in  rates  subject  to 
refund. 

B.  When  a  refund  of  any  amoimt 
recorded  in  this  account  is  ordered  by  a 
regulatory  authority,  such  amount  shall 
be  charged  hereto  and  credited  to 
Account  242,  Miscellaneous  Current  and 
Accrued  Liabilities. 

C.  Reports  supporting  the  entries  to 
this  account  shall  be  kept  so  as  to 
identify  each  amount  recorded  by  the 
respective  rate  filing  docket  number 

Current  and  Accrued  Liabilities 

Current  and  accrued  habillties  are 
those  obligations  which  have  either 
matured  or  which  become  due  within  1 
year  from  the  date  thereof;  except 
however,  bonds,  receivers'  certificates, 
and  similar  obligations  which  shall  be 
classified  as  long>term  debt  until  date  of 
maturity;  accrued  taxes,  such  as  income 
taxes,  which  shall  be  classified  as 
accrued  liabilities  even  though  payable 
more  than  one  year  from  date; 
compensation  awards,  which  shall  be 
classified  as  current  liabilities 
regardless  of  date  due;  and  minor 
amounts  payable  in  installments  which 
may  be  classified  as  current  liabilities.  If 
a  liability  is  due  more  than  1  year  from 
the  date  of  issuance  or  assumption  by 
the  utility,  it  shall  be  credited  to  a  long- 
term  debt  account  appropriate  for  the 


transaction;  except  however,  the  current 
liabilities  previously  mentioned. 

231  Notes  Payable 

This  account  shall  include  the  face 
value  of  all  notes,  drafts,  acceptances, 
or  other  similar  evidences  of 
indebtedness,  payable  on  demand  or 
within  a  time  not  exceeding  1  year  from 
the  date  of  issue,  to  other  than 
associated  companies. 

232  Accounts  Payable 

A.  This  account  shall  include  all 
amounts  payable  by  the  utility  within  1 
year,  which  are  not  provided  for  in  other 
accounts. 

B.  Account  232  shall  be  subaccounted 
as  follows: 

232.1  Accounts  Payable — General 

232.2  Accounts  Payable — REA  Construction 

232.3  Accounts  Payable — Other  , 

t 

233  Notes  Payable  to  Associated 
Companies 

This  account  shall  include  amounts 
owing  to  associated  companies  on 
notes,  drafts,  acceptances,  or  other 
similar  evidences  of  indebtedness 
payable  on  demand  or  not  more  than  1 
year  from  the  date  of  issue  or  creation. 

Note:  Notes  which  are  includible  in 
Account  223,  Advances  from  Associated 
Companies,  shall  be  excluded  from  this 
account 

234  Accounts  Payable  to  Associated 
Companies 

This  account  shall  include  amounts 
owing  to  associated  companies  on  open 
accounts  payable  on  demand. 

Note:  Accounts  which  are  includible  in 
Account  223,  Advances  from  Associated 
Companies,  shall  be  excluded  from  this 
account 

235  Customer  Deposits 

This  account  shall  include  all  amounts 
deposited  with  the  utility  by  customers 
as  security  for  the  payment  of  bills. 

236  Taxes  Accrued 

A.  This  account  shall  be  credited  with 
the  amoimt  of  taxes  accrued  during  the 
accounting  period,  corresponding  debits 
being  made  to  the  appropriate  accounts 
for  tax  charges.  Such  credits  may  be 
based  upon  estimates,  but  from  time  to 
time  during  the  year  as  the  facts  become 
known,  the  amount  of  the  periodic 
credits  shall  be  adjusted  so  as  to 
include,  as  nearly  as  can  be  determined 
in  each  year,  the  taxes  applicable 
thereto.  Any  amount  representing  a 
prepayment  of  taxes  applicable  to  the 
period  subsequent  to  the  date  of  the 
balance  sheet,  shall  be  shown  under 
Accoimt  165,  Prepayments. 

B.  If  accruals  for  taxes  are  found  to  be 
insufficient  or  excessive,  correction 
therefor  shall  be  made  through  current 
tax  accruals. 


C  Accruals  for  taxes  shall  be  based 
upon  the  net  amounts  payable  after 
credit  for  any  discounts,  and  shall  not 
include  any  amounts  for  interest  on  tax 
deficiencies  or  refunds.  Interest  received 
on  refunds  shall  be  credited  to  Account 
419,  Interest  and  Dividend  Income,  and 
interest  paid  on  deficiencies  shall  be 
charged  to  Account  431,  Other  Interest 
Expense. 

D.  Account  236  shall  be  subaccounted 
as  follows: 

236.1  Accrued  Property  Taxes 

236.2  Accrued  U.S.  Social  Security  Tax- 
Unemployment 

236.3  Accrued  U.S.  Social  Security  Tax— 
F.I.CA. 

236.4  Accrued  State  Social  Security  Tax — 
Unemployment 

236.5  Accrued  State  Sales  Tax — Consumers 

236.6  Accrued  Gross  Revenue  or  Gross 
Receipts  Tax 

236.7  Accrued  Taxes — Other 

237  Interest  Accrued 

This  account  shall  include  the  amount 
of  interest  accrued  but  not  matured  on 
all  liabilities  of  the  utility  not  including, 
however,  interest  which  is  added  to  the 
principal  of  the  debt  on  which  incurred. 
Supporting  records  shall  be  maintained 
so  as  to  show  the  amount  of  interest 
accrued  on  each  obligation. 

238  Patronage  Capital  and  Patronage 
Refunds  Payable 

A.  This  account  shall  include  the  total 
amount  of  patronage  capital  authorized 
to  be  returned  and  paid  to  patrons. 

B.  Account  238  shall  be  subaccounted 
as  follows: 


Patronage  Capital  Payable 
Patronage  Refunds  Payable 


238.1 
238.2 

238.1  Patronage  Capital  Payable 
This  account  shall  include  the  amount 

of  patronage  capital  which  has  been 
authorized  to  be  returned  to  the  patron. 

238.2  Patronage  Refunds  Payable 
This  account  shall  include  the  amount 

of  patronage  refunds  which  have  been 
authorized  to  be  paid  to  patrons. 

239  Matured  Long-  Term  Debt 

This  account  shall  include  the  amount 
of  long-term  debt  (including  any 
obligation  for  premiums)  matured  and 
unpaid,  without  specific  agreement  for 
extension  of  the  time  of  payment  and 
bonds  called  for  redemption  but  not 
presented. 

240  Matured  Interest 

This  account  shall  include  the  amount 
of  matured  interest  on  long-term  debt  or 
other  obligations  of  the  utility  at  the 
date  of  the  balance  sheet  unless  such 
interest  is  added  to  the  principal  of  the 
debt  on  which  incurred. 

241  Tax  Collections  Payable 
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This  account  shall  include  the  amount 
of  taxes  collected  by  the  utility  through 
payroll  deductions  or  otherwise, 
pending  transmittal  of  such  taxes  to  the 
proper  taxing  authority. 

NolK  Do  not  iodiide  liabditkt  for  tuces 
assetied  diracdy  against  the  utility  which  an 
accounted  for  as  part  of  the  utility's  o«im  tax 
expense^ 

242    Miscellaneous  Current  and 
Accrued  Liabilities 

A.  This  account  shall  include  the 
amount  of  all  other  current  and  accrued 
liabilities  not  provided  for  elsewhere 
appropriately  designated  and  supported 
80  as  to  show  the  nature  of  each 
Uability. 

B.  Account  242  shall  be  subaccoimted 
as  follows: 

242.1  Accrued  Rentals 

242.2  Accrued  Payroll 

242.3  Accrued  Employees'  Vacations  and 
Holidays 

242.4  Accrued  Insurance 

242.5  Other  Current  and  Accrued  Liabilities 

242.1  Accrued  Rentals 

This  account  shall  include  unpaid 
joint  use  pole  rentals  and  other  rentals. 
The  records  supporting  the  entries  to 
this  account  shall  be  maintained  so  as  to 
show  for  each  class  of  rental,  the 
amount  accrued,  the  basis  for  the 
accrual,  the  accounts  to  which  charged, 
and  the  amoimt  of  rentals  paid. 

242.2  Accrued  Payroll 

This  account  shall  include  the  accrued 
liability  for  salaries  and  wages  at  the 
end  of  an  accotmting  period  for  which 
the  appropriate  expense  or  other 
accounts  have  been  charged.  This 
account  is  to  be  used  wdiether  salaries 
and  wages  are  paid  on  a  weekly, 
semimonthly,  or  monthly  basis. 

242.3  Accrued  Employees' Vacations 
and  Holidays 

This  account  shall  include  the  liability 
for  accrued  wages  for  employees' 
vacation,  holidays,  and  sick  leave. 

242.4  Accrued  Insurance 

A.  This  account  shall  most  commonly 
be  used  in  case  of  workmen's 
compensation  and  public  Hability 
insurance  lot  recording  the  excess 
amounts  of  earned  premium  over  the 
advance  premiums.  Earned  premiums 
are  computed  each  month  by  applying 
the  insurance  rates  to  the  actual 
payrolls. 

B.  Until  the  amount  of  the  advance 
premiimu  is  exhausted  the  earned 
premium  is  credited  to  Account  165. 
Prepayments.  Earned  premiimis  in 
excess  of  the  advance  premitmis  are 
credited  to  this  account 

242.5  Other  Current  and  Accrued 
Liabilities 


This  account  shall  include  current  and 
accrued  liabilities  not  provided  for 
elsewhere. 

243    Obligations  Under  Capital 
Leases — Current 

This  account  shall  include  the  portion, 
due  within  1  year,  of  the  obligations 
recorded  for  the  amoimts  applicable  to 
leased  property  recorded  as  assets  in 
Account  101.1,  Property  Under  Capital 
Leases;  Account  120A  Nuclear  Fuel 
Under  Capital  Leases:  or  Accoimt  121, 
Nonutility  Property. 

Defened  Credits 

251  [Reserved] 

252  Customer  Advances  for 
Construction 

This  accowit  shall  include  consumer 
advances  for  constmction  which  are  to 
be  refunded  either  wholly  or  in  part. 
When  a  customer  is  refunded  the  entire 
amount  to  which  he  is  entitled, 
according  to  the  agreement  or  rule  under 
which  the  advance  was  made,  the 
balance,  if  any,  remaining  in  this 
account  shall  be  credited  to  the 
respective  plant  accounts. 

253  Other  Deferred  Credits 

This  accoimt  shall  include  advance 
billings  and  receipts  and  other  deferred 
credit  items,  not  provided  for  elsewhere, 
including  amounts  which  cannot  be 
entirely  cleared  or  disposed  of  imtil 
additional  information  has  been 
received. 

253.1    Other  Deferred  Credits- 
Consumers  '  Energy  Prepayments 
This  accotmt  shall  include  the  amount 
of  advance  payments  made  by 
consumers  in  connection  with  electric 
service. 

255    Accumulated  Deferred  Investment 
Tax  Credits 

A.  This  account  shall  be  credited  with 
all  investment  tax  credits  deferred  by 
companies  which  have  elected  to  follow 
deferral  accounting,  partial  or  full, 
rather  than  recognizing,  in  the  income 
statement,  the  total  beneflts  of  the  tax 
credit  as  realized.  After  such  election,  a 
company  may  not  transfer  amoimts  from 
this  account,  except  as  authorized 
herein  and  in  Account  411.4,  Investment 
Tax  Credit  Adjustments.  Utility 
Operations:  Accoimt  411.5,  Investment 
Tax  Credit  Adjustments,  Nonutility 
Operations;  and  Account  420, 
Investment  Tax  Credits,  or  with 
approval  of  REA. 

B.  Where  the  company's  accounting 
provides  that  investment  tax  credits  are 
to  be  passed  on  to  customers,  this 
account  shall  be  debited  and  Account 
411.4  credited  with  a  proportionate 
amount  determined  in  relation  to  the 
average  useful  life  of  electric  utility 


property  to  which  the  tax  credits  relate 
or  such  lesser  period  of  time  as  allowed 
by  a  regnlatory  agency  having  rate 
jurisdiction.  If,  however,  the  deferral 
procedure  provides  that  investment  tax 
credits  are  not  to  be  passed  on  to 
customers,  the  proportionate 
restorations  to  income  shall  be  credited 
to  Account  420. 

C  Subdivisions  of  tfas  account,  by 
department  shall  be  maintained  for 
deferred  investment  tax  credits  that  are 
related  to  nonelectric  utility  or  other 
operations.  Contra  entries  affecting  such 
account  subdivisions  shaU  be 
appropriately  recorded  in  Account  413, 
Expenses  of  Electric  Plant  Leased  to 
Others;  or  Account  414,  Other  Utility 
Operating  Income.  Use  of  deferral  or 
nondeferral  accounting  procedures 
adopted  for  nonelectric  utility  or  other 
operations  are  to  be  followed  on  a 
consistent  basis. 

D.  Separate  records  for  electric  and 
nonelectric  utility  or  other  operations 
shall  be  maintained  identifying  the 
properties  giving  rise  to  the  investment 
tax  credits  for  each  year  with  the 
weighted-average  service  life  of  such 
properties  and  any  unused  balances  of 
such  credits.  Such  records  are  not 
necessary  unless  the  tax  credits  are 
deferred. 

256  Deferred  Gains  from  Disposition  of 
Utility  Plant 

This  account  shall  include  gains  from 
the  sale  or  other  disposition  of  property 
previously  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use,  under 
the  provisions  of  Paragraphs  B,  C  and  D 
thereot  where  such  gains  are  significant 
and  are  to  be  amortized  over  a  period  of 
5  years,  unless  otherwise  authorized  by 
REA.  The  authorization  of  the  amounts 
in  this  account  shall  be  made  by  credits 
to  Account  411.6,  Gains  form  Disposition 
of  Utility  Plant  (See  Account  105, 
Electric  Plant  Held  for  Future  UseJ 

257  Unamortized  Gain  on  Reacquired 
Debt 

This  account  shall  include  the 
amounts  of  discoimt  realized  upon 
reacquisition  or  redemption  of  long-term 
debt.  The  amounts  in  this  account  shall 
be  amortized  in  accordance  with 
§  1767.15  (q). 

Special  Instmctioos 

Accumulated  Deferred  Income  Taxes 

Before  using  the  deferred  tax  accounts 
provided  below,  refer  to  S  1767.15  (r). 
Comprehensive  Interperiod  Income  Tax 
Allocation. 

The  text  of  these  accounts  are 
designed  primarily  to  cover  deferrals  of 
Federal  income  taxes.  However,  they 
are  also  to  be  used  when  making 


deferrals  of  state  and  local  income 
taxes.  Public  ntilities  and  licensees 
which,  in  addition  to  an  electric  utility 
department,  have  another  utility 
department,  gas  or  water  and  nonutility 
property,  and  which  have  defened  taxes 
on  income  (vith  respect  thereto  riiall 
separately  dassify  such  deferrals  in  the 
accounts  provided  below  so  as  to  allow 
ready  identification  of  items  relating  to 
each  utility  deductions. 
281    Accumulated  Deferred  Income 

Taxes-^Accelerated  Amortization 

Property 

A.  This  accoont  shall  include  tax 
deferrals  resulting  from  adoption  of  the 
principles  of  comprehensive  interperiod 
tax  allocation  described  in  S  1767.15  (s) 
of  this  system  of  accounts  that  relate  to 
property  for  which  the  utility  has 
availed  itself  of  the  use  of  accelerated 
(5-year)  amortization  of  (1)  certified 
defense  facilities  as  permitted  by 
Section  167  of  the  Internal  Revenue 
Code,  and  (2)  certified  pollution  control 
facilities  as  permitted  by  Section  169  of 
the  Internal  Revenue  Code. 

B.  This  aocount  shall  be  credited  and 
Accoimt  410.1.  Provision  for  Deferred 
Income  TaKes.  Utility  Operating  Income, 
or  Accoimt  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  tax  effects  related  to 
property  described  in  Paragraph  A 
above  wheie  taxable  income  is  lower 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

C.  This  account  shall  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes — Credit  Utility  Operating 
Income,  or  Account  411.2,  Provision  for 
Deferred  Income  Taxes-Credit  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  taxes  related  to 
property  described  in  Paragraph  A 
above  where  taxable  income  is  higher  ' 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

D.  The  utility  is  restricted  in  its  use  of 
this  account  to  the  purposes  set  forth 
above.  It  ^all  not  transfer  the  balance 
in  this  account  or  any  portion  thereof  to 
retfiined  earnings  or  make  any  use 
thereof  except  as  provided  in  the  text  of 
this  account  without  prior  approval  of 
REA.  Upon  the  disposition  by  sale, 
exchange,  transfer,  abandonment  or 
premature  retirement  of  plant  on  which 
there  is  a  related  balance  therein,  this 


account  shall  be  charged  with  an 
amount  equal  to  the  related  income  tax 
expense,  if  any,  arising  from  such 
disposition  and  Aocount  411.1,  Provision 
for  Deferred  Income  Taxes — Credit. 
Utility  Operating  Income,  or  Acooont 
411.2,  Provision  for  Deferred  Income 
Taxes — Credit  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
credited.  When  the  remaining  balance, 
after  consideration  of  any  related 
income  tax  expense,  is  lass  than  $25,000, 
this  account  shaU  be  charged  and 
Account  411.1  or  Account  411.2,  as 
appropriate,  credited  with  such  baUmce. 
If  after  consideration  of  any  related 
income  tax  expense,  there  is  a 
remaining  amount  of  $25,000  or  more, 
REA  shaU  authorize  or  direct  how  such 
amount  shall  be  accounted  for  at  the 
time  approval  for  the  disposition  of 
accounting  is  granted.  When  plant  is 
disposed  of  by  fransfer  to  a  wholly 
owned  subsidiary,  the  related  balance  in 
this  account  shall  also  be  transferred. 
When  the  disposition  relates  to 
retirement  of  an  item  or  items  under  a 
group  method  of  depreciation  where 
there  is  no  tax  effect  in  the  year  of 
retirement,  no  entries  are  required  in 
this  accoimt  if  it  can  be  determined  tiiat 
the  related  balances  would  be  necessary 
to  be  retained  to  offset  future  group  item 
tax  deficiencies. 

282    Accumulated  Deferred  Income 
Taxes — Other  Property 

A.  This  account  shall  include  the  tax 
deferrals  resulting  from  adoption  of  the 
principle  of  comprehensive  interperiod 
income  tax  aUocation  described  in 

§  1767.15  (r)  of  this  system  of  accounts 
which  are  related  to  all  property  other 
than  accelerated  amortization  property. 

B.  This  account  shall  be  credited  and 
Account  410.1,  Provision  for  Deferred 
Income  Taxes,  Utility  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  tax  effects  related  to 
property  described  in  Paragraph  A 
above  where  taxable  income  is  lower 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

C.  This  account  shall  be  debited  and 
Account  411.1.  Provision  for  Deferred 
Income  Taxes — Credit  Utility  Operating 
Income,  or  AccouQt  411.2,  Provision  for 
Deferred  Income  "Taxes— Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  tax  effects  related 
to  property  described  in  Paragraph  A 
above  where  taxable  income  is  higher 
than  pretax  accounting  income  due  to 


differences  between  die  periods  in 
wfaicb  revenue  and  expenae  tranaactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  acooonting  income. 

D.  The  utility  is  restricted  in  its  use  of 
this  accoont  to  the  pmpoees  set  forth 
above.  R  shall  not  traiwfer  the  balance 
in  this  account  or  any  portion  thereof  to 
retained  earnings  or  mJake  any  use 
thereof  except  as  provided  in  the  text  of 
this  account  without  prior  approval  of 
REA.  Upon  die  disposition  by  sale, 
exchange,  transfer,  abandonment  or 
premature  retirement  of  plant  on  which 
there  is  a  related  balance  herein,  diis 
account  shaH  be  charged  with  an 
amount  equal  to  the  related  income  tax 
expense,  if  any,  arising  from  sudi 
disposition  and  Account  411.1,  Provision 
for  Deferred  Income  Taxes— Credit, 
Utility  Operating  Income,  or  Accoimt 
411.2,  Provision  for  Deferred  Income 
Taxes — Credit  Other  Income  and 
Deductions,  shall  be  credited.  When  the 
remaining  balance  after  consideration  of 
any  related  tax  expenses,  is  less  than 
$25,000,  this  account  shall  be  charged     ' 
and  Account  411.1  or  Account  411i  as 
appropriate,  credited  with  such  balance, 
ff  after  consideration  any  related  income 
tax  expense,  diere  a  remaining  amount 
of  $25,000  or  more,  REA  shall  authorize 
or  direct  how  such  amount  shall  be 
accounted  for  at  the  time  approval  for 
the  disposition  of  accounting  is  granted. 
When  plant  is  disposed  of  by  transfer  to 
a  whoUy  owned  subsidiary,  the  related 
balance  in  this  account  shall  also  be 
transferred.  When  the  disposition 
relates  to  retirement  of  an  item  or  items 
under  a  group  method  of  depreciation 
where  there  is  no  tax  effect  in  the  year 
of  retirement  no  entries  are  required  in 
this  account  if  it  can  be  determined  that 
the  related  balance  would  be  necessary 
to  be  retained  to  offset  future  group  item 
tax  deficiencies. 

283    Accumulated  Deferred  Income 
Taxes— Other 

A.  This  account  shall  include  all  credit 
tax  deferrals  resulting  from  the  adoption 
of  the  principles  of  comprehensive 
interperiod  income  tax  allocation 
described  in  S  1767.15  (r)  of  this  system 
of  accounts  other  than  those  deferrals 
which  are  includible  in  Account  281. 
Accumulated  Deferred  Income  Taxes — 
Accelerated  Amortization  Property,  and 
Account  282.  Accumulated  Deferred 
Income  Taxes — Other  Property. 

B.  This  account  shall  be  credited  and 
Account  410.1,  Provision  for  Deferred 
Income  Taxes,  Utility  Operating  Income, 
or  Account  410Z  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
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debited  with  tax  effects  related  to  items 
described  in  Paragraph  A  above  where 
taxable  income  is  lower  than  pretax 
accounting  income  due  to  differences 
between  the  periods  in  which  revenue 
and  expense  transactions  affect  taxable 
income  and  the  periods  in  which  they 
enter  into  the  determination  of  pretax 
accounting  income. 

C.  This  account  shall  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes — Oedit,  Utility  Operating 
Income  or  Account  411.2,  Provision  for 
Deferred  Income  Taxes— Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  tax  effects  related 
to  items  described  in  Paragraph  A  above 
where  taxable  income  is  higher  than 
pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

D.  Records  with  respect  to  entries  to 
this  account,  as  described  above,  and 
the  account  balance,  shall  be  so 
maintained  as  to  show  the  factors  of 
calculation  with  respect  to  each  annual 
amount  of  the  item  or  class  of  items. 

E.  The  utility  is  restricted  in  its  use  of 
this  account  to  the  purposes  set  forth 
above.  It  shall  not  transfer  the  balance 
in  the  account  or  any  portion  thereof  to 
retained  earnings  or  to  any  other 
account  or  make  any  use  thereof  except 
as  provided  in  the  text  of  this  account, 
without  prior  approval  of  REA.  Upon  the 
disposition  by  sale,  exchange,  transfer, 
abandonment,  or  premature  retirement 
of  items  on  which  there  is  a  related 
balance  herein,  this  account  shall  be 
charged  with  an  amount  equal  to  the 
related  income  tax  effect,  if  any,  arising 
from  such  disposition  and  Account 
411.1,  Provision  For  Deferred  Income 
Taxes — Credit,  Utihty  Operating 
Income,  or  Account  411.2,  Provision  For 
Deferred  Income  Taxes— Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited.  When  the  remaining 
balance,  after  consideration  of  any 
related  tax  expenses,  is  less  than 
$25,000,  this  account  shall  be  charged 
and  Account  411.1  or  Account  411.2,  as 
appropriate,  credited  with  such  balance. 
If  after  consideration  of  any  related 
income  tax  expense,  there  is  a 
remaining  amount  of  $25,000  or  more, 
REA  shall  authorize  or  direct  how  much 
amount  shall  be  accounted  for  at  the 
time  approval  for  the  disposition  of 
accounting  is  granted. 

When  plant  is  disposed  of  by  transfer 
to  a  wholly  owned  subsidiary,  the 
related  balance  in  this  account  shall 
also  be  transferred.  When  the 
disposition  relates  to  retirement  of  an 
item  or  items  under  a  group  method  of 


depreciation  where  there  is  no  tax  effect 
in  the  year  of  retirement,  no  entries  are 
required  in  this  account  if  it  can  be 
determined  that  the  related  balance 
would  be  necessary  to  be  retained  to 
offset  future  group  item  tax  deficiencies. 

Intangible  Plant 

301  Organization 

This  account  shall  include  all  fees 
paid  to  Federal  or  state  governments  for 
the  privilege  of  incorporation  and 
expenditiires  incident  to  organizing  the 
corporation,  partnership,  or  other 
enterprise  and  putting  it  into  readiness 
to  do  business. 

Items 

1.  Cost  of  obtaining  certificates 
authorizing  an  enterprise  to  engage  in 
the  public-utility  business. 

2.  Fees  and  expenses  for 
incorporation. 

3.  Fees  and  expenses  for  mergers  or 
consolidations. 

4.  Office  expenses  incident  to 
organizing  the  utility. 

5.  Stock  and  minute  books  and 
corporate  seal. 

Note  A:  This  account  shall  not  include  any 
discounts  upon  securities  issued  or  assumed; 
nor  shall  it  include  any  costs  incident  to 
negotiating  loans,  selling  bonds  or  other 
evidences  of  debt  or  expenses  in  connection 
with  the  authorization,  issuance,  or  sale  of 
capital  stock. 

Note  B:  Exclude  from  this  account  and 
include  in  the  appropriate  expense  account 
the  cost  of  preparing  and  filing  papers  in 
connection  with  the  extension  of  the  term  of 
incorporation  unless  the  first  organization 
costs  have  l)een  written  off.  When  charges 
are  made  to  this  account  for  expenses 
incurred  in  mergers,  consolidations,  or 
reorganizations,  amotmts  previously  included 
herein  or  in  similar  accounts  in  the  books  of 
the  companies  concerned  shall  be  excluded 
from  this  account. 

302  Franchises  and  Consents 

A.  This  account  shall  include  amounts 
paid  to  the  Federal  Government,  to  a 
state  or  to  a  political  subdivision  thereof 
in  consideration  for  franchises, 
consents,  water  power  licenses,  or 
certificates,  running  in  perpetuity  or  for 
a  specified  term  of  more  than  one  year, 
together  with  necessary  and  reasonable 
expenses  incident  to  procuring  such 
franchises,  consents,  water  power 
licenses,  or  certificates  of  permission 
and  approval,  including  expenses  of 
organizing  and  merging  separate 
corporations,  where  statutes  require, 
solely  for  the  purpose  of  acquiring 
franchises. 

B.  If  a  franchise,  consent,  water  power 
license,  or  certificate  is  acquired  by 
assignment,  the  charge  to  this  account  in 
respect  thereof  shall  not  exceed  the 


amount  paid  therefor  by  the  utiUty  to  the 
assignor,  nor  shall  it  exceed  the  amount 
paid  by  the  original  grantee,  plus  the 
expense  of  acquisition  to  such  grantee. 
Any  excess  of  the  amount  actually  paid 
by  the  utility  over  the  amount  above 
specified  shall  be  charged  to  Account 
426.5,  Other  Deductions. 

C.  When  any  franchise  has  expired, 
the  book  cost  thereof  shall  be  credited 
hereto  and  charged  to  Account  426.5, 
Other  Deductions,  or  to  Accoimt  111, 
Accumulated  Provision  for  Amortization 
of  Electric  Utility  Plant,  as  appropriate. 

D.  Records  supporting  this  account 
shall  be  kept  so  as  to  show  separately 
the  book  cost  of  each  franchise  or 
consent 

Note:  Annual  or  other  periodic  payments 
under  franchises  shall  not  be  included  herein 
but  in  the  appropriate  operating  expense 
account. 

303    Miscellaneous  Intangible  Plant 

A.  This  account  shall  include  the  cost 
of  patent  rights,  licenses,  privileges,  and 
other  intangible  property  necessary  or 
valuable  in  the  conduct  of  utility 
operations  and  not  specifically 
chargeable  to  any  other  accotmt. 

B.  When  any  item  included  in  this 
accoimt  is  retired  or  expires,  the  book 
cost  thereof  shall  be  credited  hereto  and 
charged  to  Account  428.5,  Other 
Deductions,  or  Accoimt  111. 
Accumulated  Provision  for  Amortization 
of  Electric  Utility  Plant,  as  appropriate. 

C.  This  account  shall  be  maintained  in 
such  a  manner  that  the  utility  can 
furnish  full  information  with  respect  to 
the  amounts  included  herein. 

Production  Plant 

Steam  Production 

310  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  coimection 
with  steam-power  generation.  (See 
S  1767.16(g).) 

311  Structures  and  Improvements 

This  account  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  with  steam-power 
generation.  (See  §  17e7.16(h).) 

Note:  Include  steam  production  roads  and 
railroads  in  this  account. 

312  Boiler  Plant  Equipment 

This  account  shall  include  the  cost 
installed  of  furnaces,  boilers,  coal  and 
ash  handling  and  coal  preparing 
equipment,  steam  and  fsed  water  piping, 
boiler  apparatus,  and  accessories  used 
in  the  production  of  steam,  mercury,  or 
other  vapor,  to  be  used  primarily  for 
generating  electricity. 


Items 

1.  Ash  handling  equipment,  including 
hoppers,  gates,  cars,  conveyors,  hoists, 
sluicing  equipment,  including  punq)s  and 
motors,  sluicing  water  pipe  and  fittings, 
sluicing  trenches  and  accessories, 
except  sluices  which  are  a  part  of  a 
building. 

2.  Boiler  fiaed  system,  including  feed 
water  heaters,  evaporator  condensers, 
heater  drain  pumps,  heater  drainers, 
deaerators,  and  vent  condensers,  boiler 
feed  pumps,  surge  tanks,  feed  water 
regulators,  feed  water  measuring 
equipment,  and  all  associated  drives. 

3.  Boiler  plant  cranes  and  hoists  and 
associated  drives. 

4.  Boilers  and  equipment,  including 
boilers  and  baffles,  economizers, 
superheaters,  soot  blowers,  foundations 
and  settings,  water  walls,  arches,  grates, 
insulation,  blowdown  system,  drying  out 
of  new  boilers,  also  associated  motors 
or  other  power  equipment. 

5.  Breeching  and  accessories, 
including  breeching,  dampers,  soot 
spouts,  hoppers  and  gates,  cinder 
eliminators,  breeching  insulation,  soot 
blowers  and  associated  motors. 

6.  Coal  handling  and  storage 
equipment,  inducing  coal  towers,  coal 
lorries,  coal  cars,  locomotives  and 
tracks  when  devoted  principally  to  the 
transportation  of  coal,  hoppers, 
downtakes,  unloading  and  hoisting 
equipment,  skip  hoists  and  conveyors, 
weighing  equipment,  magnetic 
separators,  cable  ways,  and  housing  and 
supports  for  coal  handling  equipment. 

7.  Draft  equipment,  including  air 
preheaters  and  accessories,  induced  and 
forced  draft  fans,  air  ducts,  combustion 
control  mechanisms,  and  associated 
motors  or  other  power  equipment. 

8.  Gas-burning  equipment,  including 
holders,  burner  equipment  and  piping, 
and  control  equipment 

9.  Instrunents  and  devices,  including 
all  measuring,  indicating,  and  recording 
equipment  for  boiler  plant  service 
together  with  mountings  and  supports. 

10.  Lightiog  systems. 

11.  OU-buming  equipment  including 
tanks,  heaters,  pumps  with  drive,  burner 
equipment  «nd  piping,  and  control 
equipment 

12.  Pulverized  fuel  equipment 
including  pulverizers,  accessory  motors, 
primary  air  fans,  cyclones  and  ducts, 
dryers,  pulverized  fuel  bins,  pulverized 
fuel  conveyors  and  equipment  burners, 
burner  piping,  priming  equipment  air 
compressoTB,  and  motors. 

13.  Stacks,  including  foundations  and 
supports,  stack  steel  and  ladders,  stack 
brickwork,  stack  concrete,  stack  lining, 
stack  painting  (first),  when  set  on 
separate  foimdations,  independent  of 


substructures  or  superstructures  of 
buUding. 

14.  Station  piping,  including  pipe, 
valves,  fittings,  separators,  traps, 
desuperheaters,  hangers,  excavation, 
and  covering  for  station  piping  system, 
including  all  steam,  condensate,  boiler 
feed  and  water  piping,  but  not 
condensing  water,  plumbing,  building 
heating,  oil  gas,  air  piping  or  piping 
specifically  provided  for  in  Account  313. 

15.  Stoker  or  equivalent  feedmg 
equipment  including  stokers  and 
accessory  motors,  clinker  grinders,  fans 
and  motors. 

16.  Ventilating  equipment. 

17.  Water  purification  equipment 
including  softeners  and  accessories, 
evaporators  and  accessories,  heat 
exchanges,  filters,  tanks  for  filtered  or 
softened  water,  pumps,  and  motors. 

18.  Water-supply  systems,  including 
pumps,  motors,  strainers,  raw-water 
storage  tanks,  boiler  wash  pumps, 
intake  and  discharge  pipes,  and  tunnels 
not  a  part  of  a  bwlding. 

19.  Wood  fuel  equipment  including 
hoppers,  fuel  hogs  and  accessories, 
elevators  and  conveyors,  bins  and  gates, 
spouts,  measuring  equipment  and 
associated  drives. 

NotK  When  the  system  for  supplying  boiler 
or  condenser  water  is  elaborate,  and  when  if 
includes  a  dam,  reservoir,  canal,  pipe  line, 
cooling  ponds,  or  where  gas  or  oil  is  used  as  a 
fuel  for  producing  steam  and  is  supplied 
through  a  pipe  line  system  owned  by  the 
utility,  the  cost  of  such  special  facilities  shall 
be  charged  to  a  subdivision  of  Account  311. 
Structures  and  Improvements. 

313    Engines  and  Engine  Driven 
Generators 
This  account  shall  include  the  cost 
installed  of  steam  engines,  reciprocating 
or  rotary,  and  their  associated 
auxiliaries;  and  engine-driven  main 
generators,  except  turbogenerator  units. 

Items 

1.  Air  cleaning  and  cooling  apparatus, 
including  blowers,  drive  equipment,  air 
ducts,  not  a  part  of  building,  louvers, 
pumps,  and  hoods. 

2.  Belting,  shafting,  pulleys,  and 
reduction  gearing. 

3.  Circulating  pumps,  including 
connections  between  condensers  and 
intake  and  discharge  tunnels. 

4.  Cooling  system,  including  towers, 
pumps,  tank,  and  piping. 

5.  Condensers,  including  condensate 
pumps,  air  and  vacuum  pumps,  ejector 
unloading  valves  and  vacuum  breakers, 
expansioa  devices,  and  screens. 

6.  Cranes  and  hoists,  including  items 
wholly  identified  with  items  listed 
herein. 

7.  Engines,  reciprocating  or  rotary. 

8.  Fire-extinguishing  systems. 


9.  Foundations  and  settings,  especially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

10.  Generators-Main.  ax.  or  dx., 
including  field  rheostats  and 
connectioDS  for  self-excited  units,  and 
excitetion  systems  when  identified  widi 
the  generatiiig  unit 

11.  Governors. 

12.  Lighting  systems. 

13.  Lubricating  systems,  including 
gauges,  filters,  tanks,  pumps,  piping,  and 
motors. 

14.  Mechanical  meters,  including 
gauges,  recording  instrumente,  sampling 
and  testing  equipment 

15.  Piping-main  exhaust  including 
coimections  between  generator  and 
condenser  and  between  condenser  and 
hotwell. 

16.  Piping-main  stream,  including 
connections  from  main  throttle  valve  to 
turbine  inlet 

17.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

18.  Pressiue  oil  system,  including 
accumulators,  pumps,  piping,  and 
motors. 

19.  Throttle  and  inlet  valve. 

20.  Tuimels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of  a 
structure. 

21.  Water  screens  and  motors. 

314    Turbogenerator  Units 

This  accoimt  shall  include  the  cost 
insteDed  of  main  turbine-driven  units 
and  accessory  equipment  used  in 
generating  electricity  by  steam. 

Items  - 

1.  Air  leaning  and  cooling  apparatus, 
including  blowers,  drive  equipment  air 
ducts  not  a  part  of  building,  louvers, 
pumps,  and  hoods. 

2.  Circulating  pumps,  including 
connections  between  condensers  and 
intake  and  discharge  tunnels. 

3.  Condensers,  including  condensate 
pumps,  air  and  vacuum  pumps,  ejectors, 
unloadiing  valves  and  vacuum  breakers, 
expansion  devices,  and  screens. 

4.  Generators  hydrogen,  gas  piping, 
and  detrainment  equipment 

5.  Cooling  system,  including  towers, 
pumps,  tanks,  and  piping. 

&  Cranes  and  hoists,  including  items 
wholly  identified  with  items  listed 
herein. 

7.  Excitation  system,  when  identified 
with  main  generating  units. 

8.  Fire-extinguishing  systems. 

9.  Foundations  and  settings,  especially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 
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10.  Goveraora. 

11.  Lifting  systems. 

12.  Lubricating  systems,  including 
gauges,  filters,  water  separators,  tanks, 
pumps,  piping,  and  motors. 

13.  Mechanical  meters,  including 
gauges,  recording  instruments,  sampling 
and  testing  equipment 

14.  Piping-main  exhaust,  including 
connections  between  turbogenerator 
and  condenser  and  between  condenser 
and  hotwell. 

15.  Piping-main  steam,  including 
connections  from  main  throttle  valve  to 
turbine  inlet 

16.  natfonns,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

17.  Pressure  oil  systems,  including 
accumulators,  pumps,  and  piping 
motors. 

18.  Steelwork,  specially  constructed 
for  apparatus  listed  herein. 

19.  Throttle  and  inlet  valve. 

20.  Tunnels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of 
structure,  and  water  screens. 

21.  Turbogenerators-main,  including 
turbine  and  generator,  field  rheostats 
and  electric  connections  for  self-excited 
units. 

22.  Water  screens  and  motors. 

23.  Moisture  separator  for  turbine 
steam. 

24.  Turbine  lubricating  oil  (initial 
charge). 

315    Accessory  Electric  Equipment 
This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  equipment  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  steam 
power,  and  the  protection  of  electric 
circuits  and  equipment  except  electric 
motors  used  to  drive  equipment  included 
in  other  accounts.  Such  motors  shall  be 
included  in  the  account  in  which  the 
equipment  With  which  they  are 
associated  is  included. 

Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment  control  equipment  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine  and  dual-drive  exciter  sets  and 

:  beostats,  storage  batteries  and  charging 
equipment  circuit  breakers,  panels  and 
iccessories.  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit  special 
supports  for  conduit,  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  riieostats 
and  specipl  housing  and  protective 
screens. 


3.  Generator  main  connections, 
including  oil  ciroiit  breakers  and 
accessories,  disconnecting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  ciirrent  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment 
conductors  and  conduit  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housings 
and  protective  screens. 

4.  Station  buses  including  main, 
auxiliary,  transfer,  synchronizing  and 
fault  ground  buses,  including  oil  circiiit 
breakers  and  accessories,  disconnecting 
switches  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors, 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries  and 
charging  equipment  isolated  panels  and 
equipment  conductors  and  conduit 
special  supports,  special  housings, 
concrete  pads,  general  station  grounding 
system,  special  fire-extinguishing 
system,  and  test  equipment 

5.  Station  control  system,  including 
station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  or  mechanically 
connected,  truck-type  boards  complete, 
cubicles,  station  supervisory  control 
boards,  generator  and  exciter  signal 
stands,  temperature  recording  devices, 
frequency-control  equipment,  master 
clocks,  watt-hour  meters  and 
synchronoscope  in  the  tiu'bine  room, 
station  totalizing  wattmeter,  boiler-room 
load  indicator  equipment  storage 
batteries,  panels  and  charging  sets, 
instrument  transformers  for  supervisory 
metering,  conductors  and  conduit 
special  supports  for  conduit 
switchboards,  batteries,  special  housing 
for  batteries,  protective  screens,  and 
doors. 

Note  A:  Do  not  include  in  this  account 
transformers  and  other  equipment  used  for 
changing  the  voltage  or  frequency  of 
electricity  for  the  purposes  of  transmission  or 
distribution. 

Note  B:  When  any  item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment  included  in  another  account  its 
cost  shall  t>e  included  in  such  other  account 

316    Miscellaneous  Power  Plant 
Equipment 

This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  steam  generating  plant 
devoted  to  general  station  use,  and 
which  is  not  property  includible  in  any 
of  the  foregoing  steam-power  production 
accounts. 


Items 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment, 
including  cranes,  cars,  crane  rails.  . 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  use. 

4.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Locomotives  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  includible 
elsewhere. 

7.  Marine  equipment  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

9.  Miscellaneous  equipment  including 
atmospheric  and  weather  indicating 
devices,  intrasite  communication 
equipment  laboratory  equipment,  signal 
systems,  callophones,  emergency 
whistles  and  sirens,  fire  alarms,  insect- 
control  equipment,  and  other  similar 
equipment. 

10.  Railway  cars  not  includible 
elsewhere. 

11.  Refrigerating  systems,  including 
compressors,  pimips,  and  cooling  coils. 

12.  Station  maintenance  equipment 
including  lathes,  shapers,  planers,  drill 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment  including 
items  wholly  identified  with  apparatus 
listed  herein. 

Note:  When  any  item  of  equipment  listed . 
herein  is  wholly  used  in  connection  with 
equipment  included  in  another  account  its 
cost  shall  be  included  in  such  other  account 

Nuclear  Production 

320  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  nuclear  power  generation.  (See 
§  1767.16,  (g).) 

321  Structures  and  Improvements 

This  account  shall  include  the  costs, 
in  place,  of  structures  and  improvements 
used  and  useful  in  connection  with 
nuclear  power  generation.  (See  §  1767.16 
(h).) 

Note:  Include  vapor  containers  and  nuclear 
production  roads  and  railroads  in  this 
account 

322  Reactor  Plant  Equipment 
This  account  shall  include  the 

installed  cost  of  reactors,  reactor  fuel 


handling  and  storage  equipment 
pressurizing  equipment  codant 
charging  equipment  purification  and 
discharging  equipment  radioactive 
waste  treatment  and  disposal 
equipment  boilers,  steam  and  feed 
water  piping,  reactor  and  boiler 
apparatus  and  accessories  and  other 
reactor  plant  equipment  used  in  the 
production  of  steam  to  be  used  primarily 
for  generating  electricity,  includmg 
awdliary  superheat  boilers  and 
associated  equipment  in  systems  which 
change  temperatures  or  pressure  of 
steam  from  the  reactor  system. 

Items  1 1 

1.  Auxiliaiy  superheat  boilers  and 
associated  fuel  storage  handling 
preparation  and  burning  equipment 
(See  Account  321.  Boiler  Plant 
Equipment  for  items,  but  exclude  water 
supply,  water  flow  lines,  and  steam 
lines,  as  well  as  other  equipment  not 
strictly  within  the  superheat  function.) 

2.  Boiler  feed  system,  including  feed 
water  heaters^  evaporator  condensers, 
heater  drain  pomps,  heater  drainers, 
deaerators.  and  vent  condensers,  boiler 
feed  pumps,  surge  tanks,  feed  water 
regulators,  feed  water  measuring 
equipment,  and  all  associated  drivers. 

3.  Boilers  and  heat  exchangers. 

4.  Instruments  and  devices,  including 
all  measuring,  indicating,  and  recording 
equipment  for  reactor  and  boiler  plant 
service  together  with  mountings  and 
supports. 

5.  Lighting  systems. 

6.  Moderators,  such  as  heavy  water, 
and  graphite,  initial  charge. 

7.  Reactor  coolant  primary  and 
secondary  systems,  initial  charge. 

8.  Radioactive  waste  treatment  and 
disposal  equipment  including  tanks,  ion 
exchangers,  incinerators,  condensers, 
chimneys,  and  diluting  fans  and  pumps. 

9.  Foundations  and  settings,  especially 
constructed  Ear  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

10.  Reactor  Including  shielding, 
control  rods  and  mechanisms. 

11.  Reactor  fuel  handling  equipment 
including  manipulating  and  extraction 
tools,  underwater  viewing  equipment 
seal  cutting  and  welding  equipment  fuel 
transfer  equipment  and  fuel 
disassembly  machinery. 

12.  Reactor  fuel  element  failure 
detection  system. 

13.  Reactor  emergency  poison 
container  and  injection  system. 

14.  Reactor  pressuring  and  pressure 
relief  equipment  including  pressurizing 
tanks  and  immersion  heaters. 

15.  Reactor  coolant  or  moderator 
circulation  charging,  purification,  and 
discharging  equipment  including  tanks. 


pumps,  heat  exchangers,  demineralizers, 
and  storage. 

16.  Station  piping,  including  pipes, 
valves,  fittings,  separators,  traps, 
desuperheaters.  hangers,  excavation, 
and  covering  for  station  piping  system, 
including  all-reactor  coolant  steam, 
condensate,  boiler  feed  and  water 
supply  piping,  but  not  condensing  water, 
plumbing,  building  heating,  oil.  gas,  or 
air  piping. 

17.  Ventilating  equipment 

1&  Water  pur^cation  equipment 
including  softeners,  demineralizers  and 
accessories,  evaporators  and 
accessories,  heat  exchangers,  filters, 
tanks  for  filtered  or  softened  water, 
pumps,  and  motors. 

la  Water  supply  systems,  including 
pumps,  motors,  strainers,  raw-water 
storage  tanks,  boiler  wash  pumps, 
intake  and  discharge  pipes  and  ttmnels 
not  a  part  of  a  building. 

20.  Reactor  plant  cranes  and  hoists, 
and  associated  drives. 

Note:  When  the  system  for  supplying  boiler 
or  condenser  water  is  elaborate,  as  when  it 
includes  a  dam.  reservoir,  canal  pipe  lines,  or 
cooling  ponds,  the  cost  of  such  special 
facilities  shall  l>e  charged  to  a  subdivision  of 
Account  321,  Structures  and  Improvements. 

323    Turbogenerator  Units 

This  account  shall  include  the  cost 
installed  of  main  turbine-driven  units 
and  accessory  equipment  used  in 
generating  electricity  by  steam. 

Items 

1.  Air  cleaning  and  cooling  apparatus, 
including  blowers,  drive  equipment  air 
ducts,  not  a  part  of  building,  louvers, 
pumps,  and  hoods. 

2.  Circulating  pumps,  including 
connections  between  condensers,  and 
intake  and  discharge  tunnels. 

3.  Condensers,  including  condensate 
piunps,  air  and  vacuum  pumps,  ejectors, 
unloading  valves  and  vacum  breakers, 
expansion  devices,  and  screens. 

4.  Generator  hydrogen  gas  piping 
system  and  hydrogen  detrainment 
equipment,  and  bulk  hydrogen  gas 
storage  equipment 

5.  Cooling  system,  including  towers, 
pumps,  tanks,  and  piping. 

6.  Cranes  and  hoists,  including  items 
wholly  identified  wiUi  items  listed 
hereiiL 

7.  Excitation  system,  when  identified 
with  main  generating  units. 

8.  Fire  extinguishing  systems. 

9.  Foundations  and  settings,  especially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

10.  Governors. 

11.  Lighting  systems. 
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12.  Lubricating  systems,  including 
gauges,  filters,  water  separators,  tanks, 
pumps,  piping,  and  motors. 

13.  Mechanical  meters,  including 
gauges,  recording  instruments,  sampling 
and  testing  equipment 

14.  Piping-main  steam,  including 
connections  between  turbogenerator 
and  condenser  and  between  condenser 
and  hotwelL 

15.  Piping-main  steam,  including 
connections  bom  main  throttle  valve  to 
turbine  inlet. 

16.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

17.  Pressure  oil  systems,  including  - 
accumulators,  pumps,  piping,  and 
motors. 

1&  Steelwork,  specially  constructed 
for  apparatus  listed  herein. 

19.  Throttie  and  inlet  valve. 

20.  Tunnels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of 
structure,  and  water  screens. 

21.  Turbogenerators-main,  including 
turbine  and  generator,  field  riieostats 
and  electric  connections  for  self-excited 
imits. 

22.  Water  screens  and  motors. 

23.  Moisture  separators  for  turbine 
steam. 

24.  Turbine  lubricating  oil.  initial 
charge. 

324    Accessory  Electric  Equipment 
This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  equipment  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  nuclear 
power,  and  the  protection  of  electric 
circuits  and  equipment  except  electric 
motors  used  to  drive  equipment  included 
in  other  accounts.  Such  motors  shall  be 
included  in  the  account  in  which  the 
equipment  with  which  they  are 
associated  is  included. 

Note:  Do  not  include  in  this  account 
transformers  and  other  equipment  used  for 
changing  the  voltage  or  frequency  of  electric 
energy  for  the  purpose  of  transmission  or 
distribution. 

Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment  control  equipment  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine  and  dual-drive  exciter  sets  and 
rheostats,  storage  batteries,  and 
charging  equipment  circuit  breakers, 
panels  and  accessories,  knife  switches 
and  accessories,  surge  arresters, 
instrument  shunts,  conductors  and 
conduit  special  supports  for  conduit 
generator  field  and  exciter  switch 
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panels,  exdter  bus  tie  panels,  generator 
and  exciter  rheostats  and  special 
housing  and  protective  screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnecting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment 
conductors  and  conduit,  special 
8up{>ort8  for  generator  main  leads, 
grounding  switch,  special  housings  and 
protective  screens. 

4.  Station  buses,  including  main, 
auxiliary,  transfer,  synchronizing  and 
fault  groimd  buses,  including  oil  circuit 
breakers  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors, 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries  and 
charging  equipment,  isolated  panels  and 
equipment,  conductors  and  conduit, 
special  supports,  special  housings, 
concrete  pads,  general  station  grounding 
system,  fire-extinguishing  system,  and 
test  equipment 

5.  Station  control  system,  including 
station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  or  mechanically 
connected,  truck-type  boards  complete, 
cubicles,  station  supervisory  control 
boards,  generator  and  exciter  signal 
stands,  temperature  recording  devices, 
frequency-control  equipment  master 
clocks,  watt-hour  meters  and 
synchronoscope  in  the  turbine  room, 
station  totalizing  wattmeter,  boiler-room 
load  indicator  equipment  storage 
batteries,  panels  and  charging  sets, 
instrument  transformers  for  supervisory 
metering,  conductors  and  conduit, 
special  supports  for  conduit 
switchboards,  batteries,  special  housing 
for  batteries,  protective  screens,  and 
doors. 

Nots:  When  any  item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment  included  in  another  account,  its 
cost  shall  be  included  in  such  other  account 

325    Miscellaneous  Power  Plant 
Equipment 
This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  nuclear  generating  plant 
devoted  to  general  station  use,  which  is 
not  properiy  includible  in  any  of  the 
foregoing  nuclear-power  production 
accounts. 

Items 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks. 


compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  and  site  use. 

4.  Foimdations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Locomotive  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  included 
elsewhere. 

7.  Marine  equipment  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

9.  Miscellaneous  equipment,  including 
atmospheric  and  weather  recording 
devices,  intrasite  communication 
equipment  laboratory  equipment  signal 
systems,  callophones,  emergency 
whistles  and  sirens,  fire  alarms,  insect- 
control  equipment  and  other  similar 
equipment 

10.  Railway  cars  or  special  shipping 
containers  not  includible  elsewhere. 

11.  Refrigerating  systems,  including 
compressors,  pumps,  and  cooling  coils. 

12.  Station  maintenance  equipment 
including  lathes,  shapers,  planers,  drill 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment  including 
items  wholly  identified  with  apparatus 
listed  herein. 

14.  Station  and  area  radiation 
monitoring  equipment. 

Not*:  When  any  item  of  equipment  listed 
herein  is  wholly  used  in  connection  with 
equipment  included  in  another  account  its 
cost  shall  be  included  in  such  other  account 

Hydraulic  Production 

330  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  hydraulic  power  generation.  (See 
S  1767.16(g).)  It  shall  also  include  the 
cost  of  land  and  land  rights  used  in 
connection  with  (1)  the  conservation  of 
fish  and  wildlife,  and  (2)  recreatioit 
Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

331  Structures  and  Improvements 

This  account  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  with  hydraulic  power 
generation.  (See  S  1767.16(h).)  It  shall 
also  include  the  cost  in  place,  of 
structures  and  improvements  used  in 
connection  with  (1)  the  conservation  of 
fish  and  wildlife,  and  (2)  recreation. 


Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

332  Reservoirs,  Dams,  and  Waterways 
This  account  shall  include  the  cost  in 

place  of  facilities  used  for  impounding, 
collecting,  storage,  diversion,  regulation, 
and  delivery  of  water  used  primarily  for 
generating  electricity.  It  shall  also 
include  the  cost  in  place  of  facilities 
used  in  connection  with  (1)  the 
conservation  of  fish  and  wildlife,  and  (2) 
recreation.  Separate  subaccounts  shall  . 
be  maintained  for  each  of  the  above. 
(See  §  1767.16(hM3).) 

Items 

1.  Bridges  and  culverts,  when  not  a 
part  of  roads  or  railroads. 

2.  Clearing  and  preparing  land. 

3.  Dams,  including  wasteways, 
spillways,  flash  boards,  spillway  gates 
with  operating  and  control  mechanisms, 
tunnels,  gate  houses,  and  fish  ladders. 

4.  Dikes  and  embankments. 

5.  Electric  system,  including 
conductors,  control  system, 
transformers,  and  lighting  fixtures. 

6.  Excavation,  including  shoring, 
bracing,  bridging,  refill,  and  disposal  of 
excess  excavated  material. 

7.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

8.  Intakes,  including  trash  racks,  rack 
cleaners,  control  gates  and  valves  with 
operating  mechanisms,  and  intake  house 
when  not  a  part  of  station  structure. 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  structures  listed 
herein. 

10.  Power  line  wholly  identified  with 
items  included  herein. 

11.  Retaining  walls. 

12.  Water  conductors  and  accessories, 
including  canals,  tunnels,  flumes, 
penstocks,  pipe  conductors,  forebays, 
tailraces,  navigation  locks  and  operating 
mechanisms,  water-hammer  and  surge 
tanks,  and  supporting  trestles  and 
structures. 

13.  Water  storage  reservoirs,  including 
dams,  flashboards,  spillway  gates  and 
operating  mechanisms,  inlet  and  outlet 
tunnels,  regulating  valves  and  valve 
towers,  silt  and  mud  sluicing  timnels 
with  valve  or  gate  towers,  and  all  other 
structures  wholly  identified  with  any  of 
the  foregoing  items. 

333  Water  Wheels,  Turbines  and 
Generators 

This  account  shall  include  the  cost 
installed  of  water  wheels  and  hydraulic 
turbines  (from  connection  with  penstock 
or  flume  to  tailrace)  and  generators 
driven  thereby  devoted  to  the 
production  of  electricity  by  water  power 


or  for  the  production  of  power  for 
industrial  or  other  purposes,  if  the 
equipment  used  for  such  purpose  is  a 
part  of  the  hydraulic  power  plant  works. 

Items 

1.  Exciter  water  wheels  and  turbines, 
including  runners,  gates,  governors, 
pressure  regulators,  oil  pumps,  operating 
mechanisms,  scroll  cases,  draft  tubes, 
and  draft-tuba  supports. 

2.  Fire-extinguishing  equipment. 

'  3.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

4.  Generator  cooling  system,  including 
air  cooling  and  washing  apparatus,  air 
fans  and  accessories,  and  air  ducts. 

5.  Generators — main,  a.c.  or  d.c, 
including  field  rheostats  and 
Connections  for  self-excited  imits  and 
excitation  system  when  identified  with 
the  generating  unit 

6.  Lighting  systems. 

7.  Lubricating  systems,  including 
gauges,  filters,  tanks,  pumps,  and  piping. 

8.  Main  penstock  values  and 
appurtenances,  including  main  valves, 
control  equipment  bypass  valves  and 
fittings,  and  other  accessories. 

9.  Main  turbines  and  water  wheels, 
including  runners,  gates,  governors, 
pressure  regulators,  oil  pumps,  operating 
mechanisms,  scroll  cases,  draft  tubes, 
and  draft-tube  supports. 

10.  Mechanical  meters  and  recording 
instnunents. 

11.  Miscellaneous  water-wheel 
equipment,  including  gauges, 
thermometers,  meters,  and  other 
instruments. 

12.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

13.  Scroll  case  filling  and  drain 
system,  including  gates,  pipe,  valves, 
and  fittings. 

14.  Water-actuated  pressure-regulator 
system,  including  tanks  and  housings, 
pipes,  valves,  fittings  and  insulators, 
piers  and  anchorage,  and  excavation 
and  backfill. 

334    Accessory  Electric  Equipment 

This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  equipment  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  hydraulic 
power  and  the  protection  of  electric 
circuits  and  equipment  except  electric 
motors  used  to  drive  equipment  included 
in  other  accounts,  such  motors  being 
included  in  the  account  in  which  the 
equipment  with  which  they  are 
associated  iSi  deluded. 


Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment  control  equipment  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine,  and  dual-drive  exciter  sets  and 
rheostats,  storage  batteries  and  charging 
equipment  circuit  breakers,  panels  and 
accessories,  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit  special 
supports  for  conduit  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  rheostats 
and  special  housings  and  protective 
screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  discoimecting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment 
conductors  and  conduit  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housings 
and  protective  screens. 

4.  Station  buses,  including  main, 
auxiliary,  transfer,  synchronizing,  and 
fault  ground  buses,  including  oil  circuit 
breakers  and  accessories,  disconnecting 
switches  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries,  and 
charging  equipment  isolated  panels  and 
equipment  conductors  and  conduit, 
special  supports,  special  fire- 
extinguishing  system,  and  test 
equipment 

5.  Station  control  system,  including 
station  switchboards  with  pianel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  for  mechanically 
connected,  truck-type  boards  complete, 
cubicles,  station  supervisory  control 
devices,  frequency  control  equipment 
master  clocks,  watt-hour  meter,  station 
totalizing  watt-meter,  storage  batteries, 
panels  and  charging  sets,  instrument 
transformers  for  supervisory  metering, 
conductors  and  conduit  special 
supports  for  conduit  switchboards, 
batteries,  special  housings  for  batteries, 
protective  screens,  and  doors. 

Note  A:  Do  not  include  in  this  account 
transformers  and  other  equipment  used  for 
changing  the  voltage  or  frequency  of 
electricity  for  the  purpose  of  transmission  or 
distribution. 

Note  B:  When  any  item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment,  it  shall  be  included  in  such 
equipment  account 


335    Miscellaneous  Power  Plant 
Equipment 

lliis  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  hydroelectric  generating 
plant  which  is  devoted  to  general  station 
use  and  is  not  properly  includible  in 
other  hydraulic  production  accounts.  It 
shall  also  include  the  cost  of  equipment 
used  in  connection  with  (1)  the 
conservation  of  fish  and  wildlife,  and  (2) 
recreation.  Separate  subaccounts  shall 
be  maintained  for  each  of  the  above. 

Items 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  use. 

4.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Locomotive  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  includible 
elsewhere. 

7.  Marine  equipment  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

9.  Miscellaneous  equipment  including 
atmospheric  and  weather  indicating 
devices.  Intrasite  communication 
equipment  laboratory  equipment  insect 
control  equipment  signal  systems, 
callophones,  emergency  whistles  and 
sirens,  fire  alarms,  and  other  similar 
equipment. 

10.  Railway  cars,  not  includible 
elsewhere. 

11.  Refrigerating  system,  including 
compressors,  pumps,  and  cooling  coils. 

12.  Station  maintenance  equipment 
including  lathes,  shapers,  planers,  drill 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment  including 
items  wholly  identified  with  apparatus 
listed  herein. 

Note:  When  any  item  of  equipment  listed 
herein,  is  used  wholly  in  connection  with 
equipment  included  in  another  account  its 
cost  shall  be  included  in  such  other  account 

336    Roads,  Railroads,  and  Bridges 

This  account  shall  include  the  cost  of 
roads,  railroads,  trails,  bridges,  and 
trestles  used  primarily  as  production 
facilities.  It  also  includes  those  roads 
necessary  to  connect  the  plant  with 


Federal  Regjster  /  Vol.  55.  No.  174  /  Friday.  September  7,  1990  /  Proposed  Rules 


Fedeial  RegMw  /  Vol  55,  No.  174  /  Friday.  September  7,  1990  /  ftoposed  Rules 


UMI 


highway  transportation  systems,  except 
when  such  roads  are  dedicated  to  public 
use  and  maintained  by  public 
authorities. 

Items 

1.  &idges,  including  foundations, 
piers,  girders,  trusses,  and  flooring. 

2.  Clearing  land. 

3.  Railroads,  including  grading, 
ballast,  ties,  rails,  culverts  and  hoists. 

4.  Roads,  including  grading,  surfacing. 
and  culverts. 

5.  Structures,  constructed  and 
maintained  in  connection  with  items 
listed  herein. 

0.  Trails,  including  grading,  surfacing, 
and  culverts. 

7.  Trestles,  including  foundations, 
piers,  girders,  trusses,  and  flooring. 

Nota  A:  Roads  intended  primarily  for 
connecting  employees'  houses  with  the  power 
plant,  and  roads  used  primarily  in  connection 
with  fish  and  wildlife,  and  recreation 
activities,  shall  not  be  included  herein  but  in 
Account  331,  Structures  and  Improvements. 

Not*  B:  The  cost  of  temporary  roads  and 
bridges  necessary  during  the  period  of 
constnictioB  but  abandoned  or  dedicated  to 
public  use  upon  completion  of  the  plant,  shall 
not  be  included  herein  but  shall  be  charged  to 
the  accounts  appropriate  for  the  construction. 

Other  Prochictioa 

340  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  lands  rights  used  in  connection 
with  other  power  generation.  (See 
J1787.16(g).) 

341  Structures  and  Improvements 
This  account  shall  include  the  cost  in 

place  of  structures  and  improvements 
used  in  connection  with  other  power 
generation.  (See  Sl767.16(h).) 

342  Fuel  Holders,  Producers,  and 
Accessories 

This  account  shall  include  the  cost 
installed  of  fuel  handling  and  storage 
equipment  used  between  the  point  of 
fuel  delivery  to  the  station  and  the 
intake  pipe  through  which  fuel  is 
directly  drawn  to  the  engine,  also  the 
cost  of  gas  producers  and  accessories 
devoted  to  the  production  of  gas  for  use 
in  prime  movers  driving  main  electric 
generators. 

Items 

1.  Blower  and  fans. 

2.  Boilers  and  pumps. 

3.  Economizers. 

4.  Exhauster  outfits. 

5.  Flues  and  piping. 

6.  Pipe  system. 

7.  Producers. 

8.  Regenerators. 

9.  Scrubbers. 

10.  Steam  injectors. 


11.  Tanks  for  storage  of  oil  and 
gasoline. 

12.  Vaporizers. 

343  Prime  Movers 

This  account  shall  include  the  cost 
installed  of  Diesel  or  other  prime  movers 
devoted  to  the  generation  of  electric 
energy,  together  with  their  atixiliaries. 

Items 

1.  Air-filtering  system. 

2.  Belting,  shafting,  pulleys,  and 
reduction  gearing. 

3.  Cooling  system,  including  towers, 
pumps,  tanks,  and  piping. 

4.  Cranes  and  hoists,  including  items 
wholly  identified  with  apparatus  listed 
herein. 

5.  Engines.  Diesel,  gasoline,  gas,  or 
other  internal  combustion. 

d.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

7.  Governors. 

8.  Ignition  system. 

9.  Inlet  valve. 

10.  Lighting  systems. 

11.  Lubricating  systems,  including 
filters,  tanks,  pumps,  and  piping. 

12.  Mechanical  meters,  including 
gauges,  recording  instruments,  sampling, 
and  testing  equipment 

13.  Mufflers. 

14.  Piping. 

15.  Starting  systems,  compressed  air, 
or  other,  including  compressors  and 
drives,  tanks,  piping,  motors,  boards  and 
connections,  and  storage  tanks. 

18.  Steelworic  specially  constructed 
for  apparatus  listed  herein. 

17.  Waste  heat  boilers  and 
antifluctuators. 

344  Generators 

This  accoimt  shall  include  the  cost 
installed  of  Diesel  or  other  power  driven 
main  generators. 

Items 

1.  Cranes  and  hoists,  including  items 
wholly  identified  with  such  apparatus. 

2.  Fire-extinguishing  equipment. 

3.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

4.  Generator  cooling  system,  including 
air  cooling  and  washing  apparatus,  air 
fans  and  accessories,  and  air  ducts. 

5.  Generators — main,  a.c.  or  d.c 
including  field  rheostats  and 
connections  for  self-excited  units  and 
excitation  system  when  identified  with 
the  generating  unit 

6.  Lighting  systems. 

7.  Lubricating  system,  including  tanks, 
filters,  strainers,  pumps,  piping,  and 
coolers. 


8.  Mechanical  meters  and  recording 
instruments. 

9.  Matforms.  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

Note:  If  prime  movers  and  generators  are 
so  integrated  that  it  is  not  practical  to  classify 
them  separately,  the  entire  unit  may  be 
included  in  Account  344,  Generators. 

345    Accessory  Electric  Equipment 

This  accotmt  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  equipment  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  in  other  power 
generating  stations,  and  the  protection 
of  electric  circuits  and  equipment 
except  electric  motors  used  to  drive 
equipment  included  in  other  accounts. 
Such  motors  shall  be  included  in  the 
account  in  which  the  equipment  with 
which  it  is  associated  is  included. 

Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment,  control  equipment  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine  and  dual-drive  exciter  sets  and 
rheostats,  storage  batteries  and  charging 
equipment,  circuit  breakers,  panels  and 
accessories,  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit  special 
supports  for  conduit,  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  rheostats 
and  special  housings  and  protective 
screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnecting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment 
conductors  and  conduit  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housing 
and  protective  screens. 

4.  Station  control  system,  including 

'  station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  moimted  or  mechanically 
connected,  tnmk-type  boards  complete, 
cubicles,  station  supervisory  control 
boards,  generator  and  exciter  signal 
stands,  temperature-recording  dievices, 
fi^quency  control  equipment  master 
clocks,  watt-hour  meter,  station 
totalizing  wattmeter,  storage  batteries, 
panels  and  charging  sets,  instrument 
transformers  for  supervisory  metering, 
conductors  and  conduit  special 


supports  for  condtdt  switdiboards, 
batteries,  special  honsing  for  batteries, 
protective  screens,  and  doors. 

5.  Station  buses,  including  main. 
auxUiary,  transfer,  synchronizing  and 
fault  ground  buses,  including  oil  drcoit 
breakers  and  accessories,  disconnecting 
switches  and  accessories,  operating 
mechanisms  and  interiocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compoisators.  resistors, 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries  and 
charging  equipment  isolated  panels  and 
equipment  conductors  and  conduit 
special  supports,  special  housings, 
.  concrete  pads,  general  station  ground 
system,  special  fire-extinguishing 
system,  and  test  equipment 

Note  A:  Do  not  include  in  this  account 
transformers  and  otlier  equipment  used  for 
changing  the  voltage  or  frequency  of  electric 
.  energy  for  the  purpose  of  transmission  or 
distribution. 

Note  B:  Wben  any  item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment  included  in  another  account,  its 
cost  shall  l>e  iscluded  in  such  other  account. 

346    Miscellaneous  Power  Plant 
Equipment 

This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  other  power  generating 
plant  devoted  to  general  station  use, 
and  not  properly  includible  in  any  of  the 
foregoing  other  power  production 
accounts.     I 

Items 

1.  Compressed  air  and  vacutun 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment, 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  use. 

4.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Miscellaneous  equipment  including 
atmospheric  and  weather  indicating 
devices,  intrasite  communication 
equipment  laboratory  equipment  signal 
systems,  caBophones,  emergency 
whistles  and  sirens,  fire  alarms,  and 
other  similar  equipment. 

6.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

7.  Refrigerating  systems  including 

;  compressors,  pumps,  and  cooling  coils. 

8.  Statioa  maintenance  equipment 
including  lathes,  s&apcrs,  planters,  drill 
presses,  hydraulic  presses,  and  grinders 


with  motors,  shafting,  hangers,  or 
pulleys. 

9.  Ventilating  equipment  including 
items  wholly  identified  wilh  apparatus 

listed  herein. 

Note:  When  any  item  of  equipment  listed 
'  herein  is  used  wholly  in  connection  with 
equipment  included  in  another  account  its 
cos1  shall  l>e  included  in  such  otfier  account. 

Transmission  Plant 

350  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  transmission  operations.  (See 
81767.16(g).) 

351  [Reserved] 

352  Structures  and  Improvements 

This  account  shall  include  the  cost  in 
place,  of  structures  and  improvements 
used  in  connection  with  transmission 
operations.  (See  §  1787.16(h).) 

353  Station  Equipment 

This  account  shall  include  the  cost 
installed  of  transforming,  conversion, 
and  switching  equipment  used  for  the 
purpose  of  changing  the  characteristics 
of  electricity  in  connection  with  its 
transmission  or  for  controlling 
transmission  circuits. 

Items 

1.  Bus  compartments,  concrete,  brick, 
and  sectional  steel,  including  items 
permanently  attached  thereto. 

2.  Conduit  including  concrete  and 
ircm  duct  runs  not  a  part  of  a  building. 

3.  Control  equipment  including 
batteries,  battery  charging  equipment 
transformers,  remote  relay  boards,  and 
connections. 

4.  Conversion  equipment  including 
transformers,  indoor  and  outdoor, 
fi-equency  changers,  motor  generator 
sets,  rectifiers,  synchronous  converters, 
motors,  cooling  equipment,  and 
associated  connections. 

5.  Fences. 

6.  Fixed  and  synchronous  condensers, 
including  transformers,  switching 
equipment  blowers,  motors  and 
connections. 

7.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

8.  General  station  equipment 
including  air  compressors,  motors, 
hoists,  cranes,  test  equipment  and 
ventilating  equipment 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

10.  Primary  and  secondary  voltage 
connections,  including  bus  runs  and 
supports,  insulators,  potheads,  lifting 
arresters,  cable  and  wire  nms  from  and 
to  outdoor  connections  or  to  manholes 


and  the  associated  regulators,  reactors, 
resistors,  surge  arresters,  and  accessory 
equipment 

11.  Switchboards,  including  meters, 
relays,  and  control  wiring. 

12.  Switching  equipment  indoor  and 
outdoor,  including  oil  circuit  breakers 
and  operating  mechanisms,  trudc 
switches,  and  disconnect  switches. 

13.  Tools  and  appliances. 

354  Towers  and  Fixtures 

This  account  shall  include  the  cost 
installed  of  towers  and  appurtenant 
fixtures  used  for  supportbog  overhead 
transmission  conductors. 

Items 

1.  Anchors,  guys,  and  braces. 

2.  Bradcets. 

3.  Crossarms.  including  braces. 

4.  Excavation,  backfill,  and  disposal 
of  excess  excavated  material. 

5.  Foundations. 
.6.  Guards. 

7.  Insulator  pins  and  suspension  bolts. 

8.  Ladder  and  steps. 

9.  Railings. 

10.  Towers. 

355  Poles  and  Fixtures 

This  account  shall  include  the  cost 
installed  of  transmission  line  poles. 
wood,  steel  concrete,  or  other  materials, 
together  with  appurtenant  fixtures  used 
for  supporting  overhead  transmission 
conductors. 

Items 

1.  Anchors,  head  arm  and  other  guys, 
including  guy  guards,  guy  clamps,  sfrain 
insulators,  and  pole  plates. 

2.  Brackets. 

3.  Crossarms  and  braces. 

4.  Excavation  and  backfill  including 
disposal  of  excess  excavated  material 

5.  Extension  arms. 

6.  Gaining,  roofing,  stenciling,  and 
tagging. 

7.  Insulator  pins  and  suspension  belts. 

8.  Paving. 

9.  Pole  Steps. 

10.  Poles,  wood,  steel,  concrete,  or 
other  material 

11.  Racks  complete  with  insulators. 

12.  Reinforcing  and  stubbing. 

13.  Settings. 

14.  Shaving  and  painting. 

356  Overhead  Conductors  and  Devices 
This  account  shall  include  the  cost 

installed  of  overhead  conductors  and 
devices  used  for  transmission  purposes. 

Items  ■■    . 

1.  Circuit  breakns. 

2.  Conductors,  including  insulated  and 
bare  wires  and  cables. 

3.  Ground  wires  and  ground  clamps. 
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4.  Insulators,  including  pin, 
suspension,  and  other  types. 

5.  Lightning  arresters. 

6.  Switches. 

7.  Other  line  devices. 

357  Underground  Conduit 

This  account  shall  include  the  cost 
installed  of  underground  conduit  and 
timnels  used  for  housing  transmission 
cables  or  wires,  (see  {  1767.16(n).) 

Items 

1.  Condiiit  concrete,  brick  or  tile, 
including  iron  pipe,  fiber  pipe,  Murray 
duct,  and  standpipe  on  pole  or  tower. 

2.  Excavation,  including  shoring, 
bracing,  bridging,  backfill,  and  disposal 
of  excess  excavated  material. 

3.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

4.  Lighting  systems. 

5.  Manholes,  concrete  or  brick, 
including  iron  or  steel,  frames  and 
covers,  hatchways,  gratings,  ladders, 
cable  racks  and  hangers,  permanently 
attached  to  manholes. 

6.  Municipal  inspection. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Removal  and  relocation  of 
subsurface  obstructions. 

11.  Sewer  coimections.  including 
drains,  traps,  tide  valves,  tmd  check 
valves. 

12.  Sumps,  including  pumps. 

13.  Ventilating  equipment. 

358  Underground  Conductors  and 
Devices 

This  account  shall  include  the  cost 
installed  of  tmderground  conductors  and 
devices  used  for  transmission  purposes. 

Items 

1.  Armored  conductors,  buried, 
including  insulators,  insulating 
materials,  splices,  potheads,  and 
trenching. 

2.  Armored  conductors,  submarine, 
including  insulators,  insulating 
materials,  splices  in  terminal  chambers, 
and  potheads. 

3.  Cables  in  standpipe,  including 
pothead  and  connection  fi-om  terminal 
chamber  of  manhole  to  insulators  on 
pole. 

4.  Circuit  breakers. 

5.  Fireproofing,  in  connection  with  any 
items  listed  herein. 

6.  Hollow-core  oil-filled  cable, 
including  straight  or  stop  joints,  pressure 
tanks,  auxiliary  air  tanks,  feeding  tanks, 
terminals,  potheads  and  connections, 
and  ventilating  equipment. 


7.  Lead  and  fabric  covered, 
conductors,  including  insulators, 
compound  filled,  oil  filled,  or  vacuum 
splices,  and  potheads. 

8.  Lightning  arresters. 

9.  Municipal  inspection. 

10.  Permits. 

11.  Protection  of  street  openings. 

12.  Racking  of  cables. 

13.  Switches. 

14.  Other  line  devices. 

359  Road  and  Trails 

This  account  shall  include  the  cost  of 
roads,  trails,  and  bridges  used  primarily 
as  transmission  facilities. 

Items 

1.  Bridges,  including  foundation  piers, 
girders,  trusses,  and  flooring. 

2.  Clearing  land. 

3.  Roads,  including  grading,  surfacing, 
and  culverts. 

4.  Structures,  constructed  and    > 
maintained  in  connection  with  items 
included  herein. 

5.  Trails,  including  grading,  surfacing, 
and  culverts. 

Note:  The  cost  of  temporary  roads  and 
bridges  necessary  during  the  period  of 
construction  but  abandoned  or  dedicated  to 
public  use  upon  completion  of  the  plant,  shall 
be  charged  to  the  accounts  appropriate  for 
the  construction. 

Distribution  Plant 

360  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  distribution  operations,  (see 
9  1787.16  (g).) 

Note:  Do  not  include  the  cost  of  permits  to 
erect  poles,  or  towers  or  to  trim  trees  in  this 
account  (See  Account  364,  Poles,  Towers  and 
Fixtures,  and  Account  365,  Overhead 
Conductors  and  Devices.) 

361  Structures  and  Improvements 
This  account  shall  include  the  cost. 

in  place,  of  structures  and  improvements 
used  in  connection  with  distribution 
operations.  (See  S  1767.16  (h).) 

362  Station  Equipment 

This  account  shall  include  the  cost 
installed  of  station  equipment,  including 
transformer  banks,  which  are  used  for 
the  purpose  of  changing  the 
characteristics  of  electricity  in 
coimection  with  its  distribution. 

Items 

1.  Bus  compartments,  concrete,  brick 
and  sectional  steel,  including  items 
permanently  attached  thereto. 

2.  Conduit,  including  concrete  and 
iron  duct  runs  not  part  of  building. 

3.  Control  equipment,  including 
batteries,  battery  charging  eqmpment, 
transformers,  remote  relay  boards,  and 
connections. 


4.  Conversion  equipment,  indoor  and 
outdoor,  frequency  changers,  motor 
generator  sets,  rectifiers,  synchronous 
converters,  motors,  cooling  equipment, 
and  associated  connections. 

5.  Fences. 

6.  Fixed  and  synchronous  condensers, 
including  transformers,  switching 
equipment,  blowers,  motors  and 
connections. 

7.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

8.  General  station  equipment, 
including  air  compressors,  motors, 
hoists,  cranes,  test  equipment,  and 
ventilating  equipment. 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

10.  Primary  and  secondary  voltage 
connections,  including  bus  runs  and 
supports,  insulators,  potheads,  lightning 
arresters,  cable  and  wire  runs  from  and 
to  outdoor  connections  or  to  manholes 
and  the  associated  regulators,  reactors, 
resistors,  surge  arresters,  and  accessory 
equipment. 

11.  Switchboards,  including  meters, 
relays,  and  control  wiring. 

12.  Switching  equipment,  indoor  and 
outdoor,  including  oil  circuit  breakers 
and  operating  mechanisms,  trust 
switches,  disconnect  switches. 

Note:  The  cost  of  rectifiers,  series 
transformers,  and  other  special  station 
equipment  devoted  exclusively  to  street 
lighting  service  shall  not  be  included  in  this 
account,  but  in  Account  373,  Street  Lighting 
and  Signal  Systems. 

363    Storage  Battery  Equipment 

This  account  shall  include  the  cost 
installed  of  storage  battery  equipment 
used  for  the  purpose  of  supplying 
electricity  to  meet  emergency  or  peak 
demands. 

Items 

1.  Batteries,  including  elements,  tanks, 
and  tank  insulators. 

2.  Battery  room  connections,  including 
cable  or  bus  runs  and  connections. 

3.  Battery  room  flooring,  when 
specially  laid  for  supporting  batteries. 

4.  Charging  equipment  including 
motor  generator  sets  and  other  charging 
equipment  and  connections,  and  cable 
runs  from  generator  or  station  bus  to 
battery  room  connections. 

5.  Miscellaneous  equipment,  including 
instruments,  and  water  stills. 

6.  Switching  equipment,  including 
endcell  switches  and  connections, 
boards  and  panels,  used  exclusively  for 
battery  control,  not  part  of  general 
station  switchboard. 


7.  Ventilatiag  equifMnent.  including 
fans  and  motors,  louvers,  and  ducts  not 
part  of  building. 

Note:  Storage  batteries  used  for  oontrd  and 
general  station  purposes  shall  not  Iw 
included  in  this  account  but  in  the  accotmt 
appropriate  for  their  use. 

364    Poles.  Towers  and  Fixtures 

lliis  account  shall  include  the  cost 
installed  of  poles,  towers,  and 
appurtenant  fixtin«8  used  for  supporting 
overiiead  distribution  conductors  and 
service  wires. . 

Items 

1.  Anchors,  head  arm.  and  other  guys, 
including  guy  guards,  guy  clamps,  strain 
Insulators,  and  pole  plates. 

2.  Brackets.. 

3.  Crossarms  and  braces. 

4.  Excavation  and  backfill  including 
disposal  of  excess  excavated  material. 

5.  Extension  arms. 

6.  Foundations. 

7.  Guards. 

8.  Insulator  pins  and  suspension  bolts. 

9.  Paving. 

10.  Permits  for  construction. 

11.  Pole  steps  tmd  ladders. 

12.  Poles,  wood,  steel,  concrete,  or 
other  material 

13.  Racks  complete  with  insulators. 

14.  Railings. 

15.  Reinforcing  and  stubbing. 

16.  Settings. 

17.  Shaving,  painting,  gaining,  roofing, 
stenciling,  and  tagging. 

18.  Towers. 

19.  Transformer  racks  and  platforms. 

365    Overhead  Conductors  and  Devices 

This  account  shall  include  the  cost 
installed  of  overhead  conductors  and 
devices  used  for  distribution  purposes. 

Items 

1.  Circuit  breakers. 

2.  Conductors,  including  insulated  and 
bare  wires  and  cables. 

3.  Ground  wires  and  clamps. 

4.  Insulators,  including  pin, 
suspension,  and  other  types,  and  tie 
wire  or  clamps. 

5.  Lightning  arresters. 

6.  Railroad  and  highway  crossing 
guards. 

7.  Splices.'! 

8.  Switchea 

9.  Tree  triauning,  initial  cost  including 
the  cost  of  permits  therefor. 

10.  Other  line  devices. 

11.  Oil  circuit  reclosers  (OCR). 

12.  Sectionalizers. 

13.  Labor  costs  for  installation  of 
OCRs  and  Sectionalizers,  first  only. 

Note.  The  cost  of  conductors  used  solely 
for  street  lighting  or  signal  systems  shall  not 
be  included  in  this  account  but  in  Account 
373.  Street  Lighting  and  Sgnal  Systems. 


360    Underground  Conduit 

This  aoAinnt  shall  indnde  tfie  cost 
installed  of  underground  conduit  and 
tunnels  used  for  housing  distribution 
cables  or  wires. 

Items 

1.  Conduit  concrete,  brick  and  tile, 
including  iron  pipe,  fiber  pipe,  Murray 
duct  and  standpipe  on  pole  or  tower. 

2.  Excavation,  including  shoring, 
bracing,  bridging,  backfill,  and  disposal 
of  excess  excavated  material. 

3.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
constructed. 

4.  Lighting  systems. 

5.  Manholes,  concrete  or  brick, 
including  iron  or  steel  frames  and 
covers,  hatchways,  gratings,  ladders, 
cable  racks,  and  hangers  pennanentiy 
attached  to  manholes. 

6.  Municipal  inspection. 

7.  Pavement  distiu-bed,  including 
cutting  and  replacing  pavement 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Removal  and  relocation  of 
subsurface  obstructions. 

11.  Sewer  connections,  including 
drains,  traps,  tide  valves,  and  check 
valves. 

12.  Sumps,  including  pumps. 

13.  Ventilating  equipment 

Note.  Hie  cost  of  underground  conduit  used 
solely  for  street  lighting  or  signal  systems 
shall  be  included  in  Account  373,  Street 
Lighting  and  Signal  Systems. 

367    Underground  Conductors  and 
Devices 
This  account  shall  include  the  cost 
installed  of  underground  conductors  and 
devices  used  for  distribution  purposes. 

Items 

1.  Armored  conductors,  buried, 
including  insulators,  insulating 
materials,  splices,  potheads,  and 
trenching. 

2.  Armored  conductors,  submarine, 
including  insulators,  insulating 
materials,  splices  in  terminal  chamber, 
and  potheads. 

3.  Cables  in  standpipe,  including 
pothead  and  connection  horn  terminal 
chamber  or  manhole  to  insulators  on 
pole. 

4.  Circuit  breakers. 

5.  Fireproofing,  in  connection  with  any 
items  listed  herein. 

6.  HoUow-core  oil-filled  cable, 
including  straight  or  stop  joints,  pressure 
tanks,  auxiliary  air  tanks,  feeding  tanks, 
terminals,  potheads  and  connections. 

7.  Lead  and  fabric  covered 
conductors,  including  insulators. 


compound-filled,  oil-filled  or  vacuum 
splices,  and  potheads. 

8.  Lightning  arresters. 

9.  Municipal  inspection. 

10.  Permits. 

11.  Protection  of  street  openings. 

12.  Racking  of  cables. 

13.  Switdies. 

14.  Other  line  devices. 

Note.  The  cost  of  underground  conductors 
and  devices  used  solely  for  street  lighting  or 
signal  systems  shall  be  included  in  Account 
373.  SU«et  Lighting  and  Signal  Systems. 

368    Line  Transformers 

A.  This  account  shall  include  the  cost 
installed  of  overhead  and  underground 
distribution  line  transformers  and  pole- 
type  and  underground  voltage  regulators 
owned  by  the  utility,  for  use  in 
transforming  electricity  to  the  voltage  at 
which  it  is  to  be  used  by  the  customer, 
whether  actually  in  service  or  held  in 
reserve. 

B.  When  a  fransformer  is  permanently 
retired  from  service,  the  original 
installed  cost  thereof  shall  be  credited 
to  this  account 

C.  The  records  covering  line 
transformers  shall  be  so  kept  that  the 
utility  can  furnish  the  number  of 
transformers  of  various  capacities  in 
service  and  those  in  reserve,  and  the 
location  and  the  use  of  each  fransfer. 

Items 

1.  Installation,  labor  of  (first 
installation  only). 

2.  Transformer  cut-out  boxes. 

3.  Transformer  lightning  arresters. 

4.  Transformers,  line  and  network. 

5.  Capacitors. 

6.  Network  protectors. 

7.  Voltage  regulators. 

Note.  The  cost  of  removing  and  resetting 
line  transformers  shall  not  be  charged  to  this 
account  but  to  Account  583,  Overhead  Line 
Expenses,  or  Account  584,  Underground  Line 
Expenses,  as  appropriate.  The  cost  of  line 
transformers  used  solely  for  street  lighting  or 
signal  systems  shall  be  included  in  Account 
373.  Street  Lighting  and  Signal  Systems. 

369    Services 

This  account  shall  include  the  cost 
installed  of  overhead  and  underground 
conductors  leading  from  a  point  where 
wires  leave  the  last  pole  of  the  overhead 
system  or  the  distribution  box  or 
manhole,  or  the  top  of  tiie  pole  of  the 
distribution  line,  to  the  point  of 
connection  with  the  customer's  outlet  or 
wiring.  Conduit  used  for  underground 
service  conductors  shall  be  included 
herein. 

Items 

1.  Brackets. 

2.  Cables  and  wires. 
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3.  Conduit 

4.  Insulators. 

5.  Municipal  inspection. 

6.  Overhead  to  underground,  including 
conduit  or  standpipe  and  conductor 
from  last  splice  on  pole  to  connection 
with  customer's  wiring. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Service  switch. 

11.  Suspension  wire. 

370  Meters 

A.  This  accoimt  shall  include  the  cost 
installed  of  meters  or  devices  and 
appurtenances  thereto,  for  use  in 
measuring  the  electricity  delivered  to  its 
users,  whether  actually  in  service  or 
held  in  reserve. 

B.  When  a  meter  is  permanently 
retired  from  service,  the  installed  cost 
included  herein  shall  be  credited  to  this 
account. 

C  The  records  covering  meters  shall 
be  so  kept  that  the  utility  can  furnish 
information  as  to  the  number  of  meters 
of  various  capacities  in  service  and  in 
reserve  as  well  as  the  location  of  each 
meter  owned. 

Items 

1.  Alternate  current,  watt-hour  meters. 

2.  Current  limiting  devices. 

3.  Demand  indicators. 

4.  Demand  meters. 

5.  Direct  current  watt-hour  meters. 

6.  Graphic  demand  meters. 

7.  Installation,  labor  of  (first 
installation  only). 

8.  Instrument  transformers. 

9.  Maximum  demand  meters. 

10.  Meter  badges  and  their 
attachments. 

11.  Meter  boards  and  boxes. 

12.  Meter  fittings,  connections,  and 
shelves  (first  set). 

13.  Meter  switches  and  cut-outs. 

14.  Prepayment  meters. 

15.  Protective  devices. 

16.  Testing  new  meters. 

Nota  A:  This  account  shall  not  include 
meters  for  recording  output  of  a  generating 
station,  or  substation  meters.  It  includes  cmly 
those  meters  used  to  record  energy  delivered 
to  customers. 

Nota  B:  The  cost  of  removing  and  resetting 
meters  shall  be  charged  to  Account  5W, 
Meter  Expenses. 

371  Installations  on  Customers' 
Premises 

This  account  shall  include  the  cost 
installed  of  equipment  on  the  customer's 
side  of  a  meter  when  the  utility  incurs 
such  cost  and  when  the  utility  retains 
title  to  and  assume  full  responsibility  for 
maintenance  and  replacement  of  such 


property.  This  account  shall  not  include 
leased  equipment.  (See  Account  372, 
Leased  Fit)perty  on  Customers' 
Premises.) 

Items 

1.  Cable  vaults. 

2.  Commercial  lamp  equipment. 

3.  Foundations  and  settii^s  specially 
provided  for  equipment  included  herein. 

4.  Frequency  changer  sets. 

5.  Motor  generator  sets. 

6.  Motors. 

7.  Switchboard  panels,  high  or  low 
tension. 

8.  Wire  and  cable  connections  to 
incoming  cables. 

NotK  Do  not  include  in  this  account  any 
costs  incurred  in  connection  with 
merchandising,  jobbing,  or  contracting  work 
activities. 

372  Leased  Property  on  Customers ' 
Premises 

This  account  shall  include  the  cost  of 
electric  motors,  fransformers,  and  other 
equipment  on  customers'  premises 
(including  municipal  corporations), 
leased  or  loaned  to  customers,  but  not 
including  property  held  for  sale. 

Note  A:  The  cost  of  setting  and  connecting 
such  appliances  or  equipment  on  the 
premises  of  customers  and  the  cost  of 
resetting  or  removal  shall  not  be  charged  to 
this  account  but  to  operating  expenses. 
Account  587,  Customer  Installations 
Expenses. 

Note  B:  Do  not  include  in  this  account  any 
costs  incurred  in  connection  with 
merchandising,  jobbing,  or  contract  work 
activities.. 

373  Street  Lighting  and  Signal  Systems 
This  account  shall  include  the  cost 

installed  of  the  equipment  used  wholly 
for  public  street  and  highway  lighting  or 
traffic  fire  alarm,  police,  and  odier 
signal  systems. 

Items 

1.  Armored  conductors,  buried  or 
submarine,  including  insulators, 
insulating  materials,  splices,  and 
trenching. 

2.  Automatic  control  equipment. 

3.  Conductors,  overhead  or 
underground,  including  lead  or  fabric 
covered,  parkway  cables,  including 
splices,  and  insulators. 

4.  Lamps,  arc,  incandescent,  or  other 
types,  including  glassware,  suspension 
fixtures,  and  brackets. 

5.  Municipal  inspection. 

6.  Ornamental  limip  posts. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Posts  and  standards. 

10.  Protection  of  street  openings. 


11.  Relays  or  time  clocks. 

12.  Series  contactors. 

13.  Switches. 

14.  Transformers,  pole  or 
undergroimd. 

General  Plant 

389  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  for  utility 
purposes,  the  cost  of  which  is  not 
properly  mcludible  in  other  land  and 
land  rights  accounts.  (See  S  1767.16(g).) 

390  Structures  and  Improvements 
This  account  shall  include  the  cost,  in 

place,  of  structures  and  improvements 
used  for  utility  purposes,  the  cost  of 
which  is  not  properly  includible  in  other 
structures  and  improvements  accounts. 
(See  S  1767.16(h).) 

391  Office  Furniture  and  Equipment 
This  account  shall  include  the  cost  of 

office  furniture  and  equipment  owned 
by  the  utility  and  devoted  to  utility 
service,  and  not  permanently  attached 
to  buildings,  except  the  cost  of  such 
furniture  and  equipment  which  the 
utility  elects  to  assign  to  other  plant 
accounts  on  a  functional  basis. 

Items 

1.  Bookcases  and  shelves. 

2.  Desks,  chairs,  and  desk  equipment. 

3.  Drafting-room  equipment. 

4.  Filing,  storage,  and  other  cabinets. 

5.  Floor  covering. 

6.  Library  and  library  equipment. 

7.  Mechanical  office  equipment,  such 
as  accounting  machines,  and 
typewriters. 

8.  Safes. 

9.  Tables. 

392  Transportation  Equipment 

This  account  shall  include  the  cost  of 
transportation  vehicles  used  for  utility 
purposes. 

/te777S 

1.  Airplanes. 

2.  Automobiles. 

3.  Bicycles. 

4.  Electrical  vehicles. 

5.  Motor  trucks. 

6.  Motorcycles. 

7.  Repair  cars  or  trucks. 

8.  Tractors  and  trailers. 

9.  Other  transportation  vehicles. 

393  Stores  Equipment 

This  account  shall  include  the  cost  of 
eqiupment  used  for  the  receiving, 
shipping,  handling,  and  storage  of 
materials  and  supplies. 

Items 

1.  Chain  falls. 

2.  Counters. 

3.  Cranes  (portable).      * 


.  4.  Elevating  and  stacking  equipment 
(portable). 

5.  Hoists. 

6.  Lockers. 

7.  Scales. 

8.  Shelving. 

9.  Storage  bins. 

10.  Trudcs,  hand  and  power  driven. 

11.  Wheelbstrows. 

394  Tools.  Shop  and  Garage 
Equipment 

This  account  shall  include  the  cost  of 
tools,  implements,  and  equipment  used 
in  construction,  repair  work,  general 
shops  and  garages  and  not  specifically 
provided  for  pf  includible  in  other 
accounts. 

Items 

1.  Air  compi^ssors. 

2.  Anvils. 

3.  Automobile  repair  shop  equipment. 

4.  Battery  charging  equipment. 

'  5.  Belts,  shafts  and  countershafts. 

6.  Boilers. 

7.  Cable  pulling  equipment.  ~ 

8.  Concrete  mixers. 

9.  Drill  presses. 

10.  Derricks. 

11.  Electric  equipment. 

12.  Engines. 

13.  Forges. 

14.  Furnace^ 

15.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  equipment  for  which 
provided. 

16.  Gas  producers. 

17.  Gasoline  pumps,  oil  pumps,  and 
storage  tanks. 

18.  Greasing  tools  and  equipment. 

19.  Hoists. 

20.  Ladders. 
.  21.  Lathes. 

22.  Machine  tools. 

23.  Motor-driven  tools. 

24.  Motors. 

25.  Pipe  threading  and  cutting  tools. 

26.  Pneumatic  tools. 

27.  Pumps.  I 

28.  Riveters. 

29.  Smithing  equipment. 
3a  Tool  racks. 

31.  Vises. 

32.  Welding  apparatus. 

33.  Work  benches. 

395  Laboratory  Equipment 

This  account  shall  include  the  cost 
installed  of  laboratory  equipment  used 
for  general  laboratory  purposes  and  not 
specifically  provided  for  or  includible  in 
other  deparbnjental  or  functional  plant 
accounts. 

Items 

1.  AmmeteH. 

2.  Current  batteries. 

3.  Frequency  changers. 


4.  Galvanometers. 

5.  Inductometers. 

6.  Laboratory  standard  millivolt 
meters. 

7.  Laboratory  standard  volt  meters. 

8.  Meter-testing  equipment. 

9.  Millivolt  meters. 

10.  Motor  generator  sets. 

11.  Panels. 

12.  Phantom  loads. 

13.  Portable  grairiiic  ammeters, 
voltmeters,  and  wattmeters. 

14.  Portable  loading  devices. 

15.  Potential  batteries. 

16.  Potentiometers. 

17.  Rotating  standards. 

18.  Sttmdard  cell,  reactance,  resistor, 
and  shunt. 

19.  Switchboards. 

20.  Synchronous  timers. 

21.  Testing  panels. 

22.  Testing  resistors. 

23.  Transformers. 

24.  Voltmeters. 

25.  Other  testing,  laboratory,  or 
resiearch  equipment  not  provided  for 
elsewhere. 

396  Power  Operated  Equipment 
This  account  shall  include  the  cost  of 

power  operated  equipment  used  in 
construction  or  repair  work  exclusive  of 
equipment  includible  in  other  accoimts. 
Include,  also,  the  tools  and  accessories 
acquired  for  use  with  such  equipment 
and  the  vehicle  on  which  such 
equipment  is  mounted. 

Items 

1.  Air  compressors,  including  driving 
unit  and  vehicle. 

2.  Back  filling  machines. 

3.  Boring  machines. 

4.  Bulldozers. 

5.  Cranes  and  hoists. 

6.  Diggers. 

7.  Engines. 

8.  Pile  drivers. 

9.  Pipe  cleaning  machines. 

10.  I^pe  coating  or  wrapping 
machines. 

11.  Tractors — Crawler  type. 

12.  Trenchers. 

13.  Other  power  operated  equipment. 

Note:  It  is  intended  that  this  account 
include  only  such  large  units  a^are  generally 
self-propelled  or  mounted  on  movable 
equipment. 

397  Communication  Equipment 
This  account  shall  include  the  cost 

installed  of  telephone,  telegraph,  and 
wireless  equipment  for  general  use  in 
connection  with  utility  operations. 

Items 

1.  Antennae. 

2.  Booths. 

3.  Cables.  ^ 

4.  Distributing  boards. 


5.  Extension  cords. 

6.  Gongs. 

7.  Hand  sets,  manual  and  dial 

8.  Insulators. 

9.  Intercommunicating  sets. 

10.  Loading  coils. 

11.  Operators'  desks. 

12.  Poles  and  fixtures  used  wholly  for 
telephone  or  telegraph  wire. 

13.  Radio  transmitting  and  receiving 
sets. 

14.  Remote  control  equipment  and 
lines. 

15.  Sending  keys. 

16.  Storage  batteries. 

17.  Switchboards. 

1&  Telautograph  circuit  connections. 

19.  Telegraph  receiving  sets. 

20.  Telephone  and  telegraph  circuits. 

21.  Testing  instruments. 

22.  Towers. 

23.  Underground  conduit  used  whoby 
for  telephone  or  telegraph  wires  and 
cable  wires. 

398  Miscellaneous  Equipment 

This  account  shall  include  the  cost  of 
equipment,  and  apparatus  used  in  the 
utility  operations,  which  is  not 
includible  in  other  accounts. 

Items 

1.  Hospital  and  infirmary  equipment 

2.  Kitchen  equipment 

3.  Employees'  recreation  equipment 

4.  Radios. 

5.  Restaurant  equipment 

6.  Soda  fountains. 

7.  Operators'  cottage  furnishings. 

8.  Other  miscellaneous  equipment 

Nota:  Miscellaneous  equipment  of  the 
nature  indicated  above  wherever  practicable, 
shall  be  included  in  the  utility  plant  accounts 
on  a  functional  basis. 

399  Other  Tangible  Property 

This  account  shall  include  the  cost  of 
tangible  utility  plant  not  provided  for 
elsewhere. 

Utility  Operating  Income 

400  Operating  Revenues 
There  shall  be  shown  under  this 

caption  the  total  amount  included  in  the 
electric  operating  revenue  accounts 
provided  herein. 

401  Operation  Expense 

There  shall  be  shown  under  this 
caption  the  total  amount  included  in  the 
electric  operation  expense  accounts 
provided  herein.  (See  note  to 
S  1767.17(c).) 

402  Maintenance  Expense 
There  shall  be  shown  imder  this 

caption  the  total  amount  included  in  the 
electric  maintenance  expense  accounts 
provided  herein. 

403  Depreciation  Expense 
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A.  This  account  shall  include  the 
amount  of  depreciation  expense  for  all 
classes  of  depreciable  electric  plant  in 
service  except  such  depreciation 
expense  as  is  chargeable  to  clearing 
accounts  or  to  Account  416,  Costs  and 
Expenses  of  Merchandising.  Jobbing  and 
Contract  Work. 

B.  The  utility  shall  keep  such  records 
of  property  and  property  retirements  as 
will  reflect  the  service  life  of  property 
which  has  been  retired  and  aid  in 
estimating  probable  service  life  by 
mortality,  turnover,  or  other  appropriate 
methods;  and  also  such  records  as  will 
reflect  the  percentage  of  salvage  and 
costs  of  removal  for  property  retired 
from  eadi  account  or  subdivision 
thereof,  for  depreciable  electric  plant. 

Note  A:  Depredatioii  expense  applicable  to 
property  included  in  Account  104,  Electric 
Plant  Leased  to  Others,  shall  be  charged  to 
Account  413.  Expenses  of  Electric  Rant 
Leased  to  others. 

Note  B:  Depreciation  expenses  applicable 
to  transportation  equipment,  shop  equipment, 
tools,  work  equipment,  power  operated 
equipment,  and  other  general  equipment  may 
be  chargeti  to  clearing  accounts  as  necessary 
in  order  to  obtain  a  proper  distribution  of 
expenses  between  construction  and 
operation. 

Note  C  Depreciation  expense  applicable  to 
transportation  equipnent  used  for 
transportation  of  fuel  from  the  point  of 
acquisition  to  the  unloading  point  shall  be 
charged  to  Account  131,  Fuel  Stock. 

C.  Accotmt  403  shall  be  subaccounted 
as  follows: 

403.1  Depreciation  bpense — Steam 
Productioa  Plant 

403.2  .Depreciation  Expense — Nuclear 
Production  Plant 

403J    Depredation  Expense — Hydraulic 
Production  Plant 

403.4  Depreciation  Expense — Other 
Production  Plant 

403.5  Depreciation  Expense — ^Transmissiun 
Piant 

403.6  Depreciation  Expense — Distribution 
Plant 

403.7  Depreciation  Expense — General  Plant 

404    Amortization  of  Limited-Term 
Electric  Plant 

This  account  shall  include 
amortiza^on  charges  applicable  to 
amounts  included  in  the  electric  plant 
accounts  for  limited-term  franchises, 
licenses,  patent  ri^ts,  limited-term 
interests  in  land,  and  expenditirres  on 
leased  property  where  the  service  life  of 
the  improvements  is  terminable  by 
action  of  the  lease.  The  charges  to  this 
account  shall  be  such  as  to  distribute 
the  book  cost  of  each  investment  as 
evenly  as  may  be  over  the  period  of  its 
benefit  to  the  utility.  (See  Account  111, 
Accumulated  Provision  for  Amortizatioo 
of  Electric  Utility  Plant.) 


405  Amortisation  of  Other  Electric 
Plant 

A.  When  authorized  by  REA,  diis 
account  shall  include  charges  for 
amortization  of  intangible  or  other 
electric  utility  plant  whidi  does  not 
have  a  definite  or  tominable  life  and 
which  is  not  subiect  to  charges  for 
depreciation  expense. 

B.  This  account  shall  be  supported  in 
such  detail  as  to  show  the  amortization 
applicable  to  each  investment  being 
amortized,  together  with  the  book  cost 
of  the  investment  and  the  period  o\'er 
which  it  is  being  written  off. 

406  Amortization  of  Electric  Plant 
Acquisition  Adjustments 

This  accoimt  shall  be  debited  or 
credited,  as  appropriate,  with  amounts 
includible  in  operating  expenses, 
pursuant  to  approval  or  order  of  REA, 
for  the  purpose  of  providing  for  the 
extinguishment  of  the  amoimt  in 
Accoimt  114,  Electric  Plant  Acquisition 
Adjustments. 

407  Amortization  of  Property  Losses, 
Unrecovered  Plant  and  Recovery 
Study  Costs 

This  account  shall  be  charged  with 
amounts  credited  to  Account  182.1, 
Extraordinary  Property  Losses,  when 
REA  has  authorized  the  amoimt  in  the 
latter  account  to  be  amortized  by 
charges  to  electric  operations. 

408  Taxes  Other  Than  Income  Taxes 

A.  This  account  shall  include  the 
amoimts  of  ad  valorem,  gross  revenue, 
or  gross  receipts  taxes,  state 
unemployment  insurance,  franchise 
taxes.  Federal  excise  taxes,  social 
security  taxes,  and  all  other  taxes 
assessed  by  Federal,  state,  county, 
municipal,  or  other  local  governmental 
authorities,  except  income  taxes. 

B.  These  accounts  shall  be  charged  in 
each  accounting  period  with  the 
amounts  of  taxes  which  are  applicable 
thereto,  with  concurrent  credits  to 
Account  236,  Taxes  Accrued,  or  Accotmt 
165,  Prepayments,  as  appropriate.  When 
it  is  not  possible  to  determine  the  exact 
amounts  of  taxes,  the  amounts  shall  be 
estimated  and  adjustments  made  in 
current  accruals  as  the  actual  tax  levies 
become  known. 

C.  The  charges  to  these  accounts  shall 
be  made  or  supported  so  as  to  show  the 
amount  of  each  tax  and  the  basis  upon 
which  each  chai^  is  made.  In  the  case 
of  a  utility  rendering  more  than  one 
utiUty  service,  taxes  of  the  kind 
includible  in  these  accounts  shall  be 
assigned  directly  to  the  utility 
department  the  operation  of  which  gave 
rise  to  the  tax,  in  sofar  as  practicable. 
Where  the  tax  is  not  attributable  to  a 
specific  utility  department,  it  shall  be 


distributed  among  the  utility 
departments  or  nonutility  operations  oil 
an  equitable  basis  after  appropriate 
study  to  determine  such  basis. 

Note  A:  Special  assessments  for  street  and 
similar  improvements  shall  be  included  in  the 
appropriate  utility  plant  or  nonutility 
property  account. 

Note  B:  Taxes  specifically  appHcable  to 
construction  shall  foe  included  in  the  cost  of 
construction. 

Note  C:  Gasoline  and  other  sales  taxes 
shall  be  charged  as  far  as  practicable  to  the 
same  account  as  the  materials  on  which  the 
tax  is  levied. 

Note  D:  Sodal  security  and  other  forms  of 
payroll  taxes  shall  be  distributed  to  utility 
departments  and  to  nonutility  functions  on  a 
basis  related  to  payroll.  Amounts  applicable 
to  construction  shall  be  charged  to  the 
appropriate  plant  account 

Note  E:  Interest  on  tax  refunds  or 
deficiencies  shall  not  be  induded  in  these 
accounts  but  in  Account  419,  Interest  and 
Dividend  Income,  or  Account  431,  Other 
Interest  Expense,  as  appropriate. 

D.  Account  406  shall  be  subaccounted 
as  follows: 

408.1  Taxes— Property 

408.2  Taxes— U.S.  Social  Security- 
Unemployment 

40a3    Taxes— U.S.  Social  Security— FJ.CA 

408.4  Taxes — State  Social  Security — 
Unemployment 

408.5  Taxe*— State  Sales — Consumers 

408.6  Taxes — Gross  Revenue  or  Gross 
Receipts  Tax 

406.7  Taxes— Other 

409    [Reserved] 
Special  Instructions 

Accounts  409.1,  409.2,  and  409.3 

A.  These  accoimts  shall  include  the 
amoimt  of  local,  state,  and  Federal 
income  taxes  on  income  property 
accruable  during  the  period  covered  by 
the  income  statement  to  meet  the  actual 
liability  for  such  taxes.  Concurrent 
credits  for  the  tax  accruals  shall  be 
made  to  Accoimt  236,  Taxes  Accrued, 
and  as  the  exact  amounts  of  taxes 
become  known,  the  current  tax  accruals 
shall  be  adjusted  by  charges  or  credits 
to  these  accounts. 

B.  The  accruals  for  income  taxes  shall 
be  apportioned  among  utility 
departments  and  to  Other  Income  and 
Deductions  so  that  as  nearly  as 
practicable,  each  tax  shall  be  included 
in  the  expenses  of  the  utility  department 
or  Other  Income  and  Deductions,  the 
income  from  which  gave  rise  to  the  tax. 
The  tax  effects  relating  to  interest 
charges  shall  be  allocated  between 
utility  and  nonutility  operations.  The 
basis  for  this  allocation  shall  be  the 
ratio  of  net  investment  in  utility  plant  to 
net  investment  in  nonutility  plant 


Note  A:  Taxes  assumed  by  the  utility  on 
interest  shall  be  charged  to  Account  431. 
Other  Interest  Expenses. 

Note  B:  Interest  on  tax  refunds  or 
deficiencies  shall  not  be  included  in  these 
accounts  but  in  Account  419,  Interest  and 
Dividend  Income,  or  Account  431,  Other 
Interest  Expense,  as  appropriate. 

400.1  Income  Taxes,  Utility  Operating 
Income 

This  account  shall  include  the  amount 
of  those  local,  state,  and  Federal  income 
taxes  which  relate  to  utility  operating 
income.  This  account  shall  be 
maintained  so  as  to  allow  ready 
identification  of  tax  effects  (both 
positive  and  negative  relating  to  Utility 
Operating  Income  (by  department). 
Utility  Plant  Lessed  to  Others,  and 
Other  Utility  Operating  Income. 

409.2  Income  Taxes,  Other  Income  and 
Deductions 

This  account  shall  include  the  amount 
of  those  local,  state,  and  Federal  income 
taxes  (both  positive  and  negative), 
which  relate  to  Other  Income  and 
Deductions. 

409.3  Income  Taxes,  Extraordinary 
Items 

This  account  shall  include  the  amount 
of  those  local,  state,  and  Federal  income 
taxes  (both  positive  and  negative), 
which  relate  to  Extraordinary  Items. 
410    [Reserved] 

Special  Instructions 

Accounts  410.1. 410.2.  411.1.  and  411.2 

A.  Accounts  410.1  and  410.2  shall  be 
debited,  and  Accumulated  Deferred 
Income  Taxes,  shall  be  credited,  with 
amounts  equal  to  any  current  deferrals 
of  taxes  on  income  at  any  allocations  of 
deferred  taxes  originating  in  prior 
periods,  as  provided  by  the  texts  of 
Accounts  190,  281,  282.  and  283.  There 
shall  not  be  netted  against  entries 
required  to  be  made  to  these  accounts 
any  credit  amtxmts  appropriately 
includible  in  Account  411.1  or  Account 
411.2. 

B.  Accounts  411.1  or  411.2  shall  be 
credited,  and  Accumulated  Deferred 
Income  Taxes,  shall  be  debited,  with 
amounts  equal  to  any  allocations  of 
deferred  taxes  originating  in  prior 
periods  or  any  current  deferrals  of  taxes 
on  income,  as  provided  by  the  texts  of 
Accounts  190. 281,  282,  and  283.  There 
shall  not  be  netted  against  entries 
required  to  be  made  to  these  accounts 
any  debit  amounts  appropriately 
includible  in  Account  410.1  or  Account 
410.2. 

410.1    Provision  for  Deferred  Income 
Taxes.  Utility  Operating  Income 
This  account  shall  include  the 
amounts  of  those  deferrals  of  taxes  and 


allocations  of  deferred  taxes  which 
relate  to  Utility  Operating  Income  (by 
department). 

410JI    Provision  for  Deferred  Income 
Taxes.  Other  Income  and 
Deductions 
This  account  shall  include  the 
amounts  of  those  deferrals  of  taxes  and 
allocations  of  deferred  taxes  which 
relate  to  Other  Income  and  Deductions. 

411    [Reserved] 

411.1  Provision  for  Deferred  Income 
Taxes — Credit,  Utility  Operating 
Income 

This  account  shall  include  the 
amounts  of  those  allocations  of  deferred 
taxes  and  deferrals  of  taxes,  credit 
which  relate  to  Utility  Operating  Income 
(by  department). 

411.2  Provision  for  Deferred  Income 
Taxes— Credit,  Other  Income  and 
Deductions 

This  account  shall  include  the 
amounts  of  those  allocations  of  deferred 
taxes  and  deferrals  of  taxes,  credit, 
which  relate  to  Other  Income  and 
Deductions 

411.3  [Reserved] 

Special  Instructions 

Accounts  411.4  and  411.5 

A.  Account  411.4  shall  be.  debited  with 
the  amounts  of  investment  tax  credits 
related  to  electric  utility  property  that 
are  credited  to  Account  255, 
Accumulated  Deferred  Investment  Tax 
Credits,  by  companies  which  do  not 
apply  the  entire  amount  of  the  benefits 
of  the  investment  credit  as  a  reduction 
of  the  overall  income  tax  expense  in  the 
year  in  which  such  credit  is  realized. 
(See  Account  255). 

B.  Account  411.4  shall  be  credited 
with  the  amounts  debited  to  Account 
255  for  proportionate  amounts  of  tax 
credit  deferrals  allocated  over  the 
average  useful  life  of  electric  utility 
property  to  which  the  tax  credits  relate 
or  such  lesser  period  of  time  as  may  be 
adopted  and  consistently  followed  by 
the  company. 

C.  Accoimt  411.5  shall  be  debited  and 
credited  as  directed  in  paragraphs  A 
and  B,  for  investment  tax  credits  related 
to  nonutility  property. 

411.4  Investment  Tax  Credit 
Adjustments,  Utility  Operations 

This  account  shall  hiclude  the  amount 
of  those  investment  tax  credit 
adjustments  related  to  property  used  in 
Utility  Operations  (by  department). 

411.5  Investment  Tax  Credit 
Adjustments,  Nonutility  Operations 

This  account  shall  include  the  amount 
of  those  investment  tax  credit 


adjustments  related  to  property  used  in 
Nonutility  Operations. 

411.6  Cains  from  Disposition  of  Utility 
Plant 

This  account  shall  include,  as 
approved  by  REA,  amounts  relating  to 
gains  from  tiie  disposition  of  future  use 
utility  plant  including  amounts  which 
were  previously  recorded  in  and 
transferred  from  Account  105,  Electric 
Plant  Held  for  Future  Use.  under  the 
Provisions  of  Paragraphs  B,  C,  and  D 
thereof.  Income  taxes  relating  to  gains 
recorded  in  this  account  shall  be 
recorded  in  Account  409.1,  Income 
Taxes,  Utility  Operating  Income. 

411.7  Losses  from  Disposition  of 
Utility  Plant 

This  account  shall  include,  as 
approved  by  REA,  amounts  relating  to 
losses  from  the  disposition  of  future  use 
utility  plant  including  amounts  which 
were  previously  recorded  in  and 
transferred  from  Account  105,  Electric 
Plant  Held  for  Future  Use,  under  the 
provisions  of  Paragraphs  B,  C,  and  D 
thereof.  Income  taxes  relating  to  losses 
recorded  in  this  account  shall  be 
recorded  in  Account  409.1,  Income 
Taxes,  Utility  Operating  Income. 

412  Revenues  from  Electric  Plant 
Leased  to  Others 

This  account  shall  include  revenues 
from  electric  property  constituting  a 
distinct  operating  unit  or  system  leased 
by  the  utility  to  others,  and  which 
property  is  properly  includible  in 
Account  104.  Electric  Plant  Leased  to 
Others. 

Note:  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.1,  Income  Taxes, 
Utility  Operating  Income,  as  appropriate. 

41 3  Expenses  of  Electric  Plant  Leased 
to  Others 

A.  This  account  shall  include 
expenses  from  electric  property 
constituting  a  distinct  operating  unit  or 
system  leased  by  the  utility  to  others, 
and  which  property  is  properly 
includible  in  Account  104,  Electric  Plant 
Leased  to  Others. 

B.  The  detail  of  expenses  shall  be  kept 
or  supported  so  as  to  show  separately 
the  following: 

1.  Operation. 

2.  Maintenance. 

3.  Depreciation. 

4.  Amortization. 

Note:  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.1,  Income  Taxes. 
Utility  Operating  Income,  as  appropriate. 

414  Other  Utility  Operating  Income 
A.  This  account  shall  include  the 

revenues  received  and  expenses 
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incuired  in  connectioii  with  the 
operations  of  utility  plant,  the  book  cost 
of  which  is  included  in  Account  118, 
Other  Utility  Plant. 

B.  The  expenses  shall  include  every 
element  of  cost  incnrred  in  such 
operations,  including  depreciation,  rents, 
and  insurance. 

Note:  Related  taxea  shall  be  recorded  in 
Account  40S,  Taxes  Other  Than  Income 
Taxes,  or  Accormt  409.1,  income  Taxes, 
Utility  Operating  faicoine,  at  appropriate. 

Othtf  InfTOiPff  ami  Deductions 

415  Revenues  from  Merchandising, 
Jobbing  and  Contract  Work 

A.  This  account  shall  include  all 
revenues  derived  from  the  sale  of 
merchandise  and  jobbing  or  contract 
work,  including  any  profit  or 
commission  accruing  to  the  utility  on 
jobbing  work  performed  by  it  as  agent 
under  contracts  wba«by  it  does  jobbing 
work  for  another  for  a  stipulated  profit 
or  commission.  Interest  related  income 
from  installment  sales  shall  be  recorded 
in  Account  419,  Interest  and  Dividend 
Income. 

B.  Records  in  support  of  this  account 
shall  be  so  kept  as  to  permit  ready 
summarization  of  revenues  by  such 
major  items  as  are  feasible. 

NotK  The  classification  of  revenues  of 
mercfaandisiiig,  jobbing,  and  contract  woik  as 
nonoperatiqg,  and  thus  tndnded  in  this 
account,  is  for  accounting  purpoaes.  It  does 
not  preclude  consideration  of  justificatioa  to 
the  contrary  for  ratemaking  or  other 
purposes. 

Items 

1.  Revenues  from  sale  of  merchandise 
and  from  jobbing  and  contract  work. 

2.  Discounts  and  allowances  made  in 
settlement  of  bills  for  merchandise  and 
jobbing  woric. 

416  Costs  and  Expenses  of 
Merchandising,  Jobbing  and 
Contract  Work 

A.  This  account  shall  include  all 
expenses  derived  from  the  sale  of 
merchandise  and  jobbing  or  contract 
work. 

B.  Records  in  support  of  this  account 
shall  be  so  kept  as  to  permit  ready 
summarization  of  costs  and  expenses  by 
such  major  items  as  are  feasible. 

Nota:  The  classification  of  costs  and 
expenses  of  merchandising,  fobbing,  and 
contract  work  as  nonoperating,  and  thus 
included  in  this  account  is  for  accoonting 
purposes.  It  does  not  preclude  consideration 
of  justificatian  to  the  contrary  for  ratemaking 
or  other  purposes. 

Items 

Labor  - 


1.  Canvassing  and  demonstrating 
appliances  in  homes  and  other  places 
for  the  purpose  of  selling  appliances. 

2.  Demonstrating  and  selling  activities 
in  sales  rooms. 

3.  Installing  appliances  on  customer 
premises  where  such  work  is  done  only 
for  purchasers  of  appliances  from  the 
utility. 

4.  Installing  wire,  piping,  or  odier 
property  work,  on  a  j(^bing  or  contract 
basis. 

5.  Preparing  and  advertising  materials 
for  appliance  sales  purposes. 

6.  Receiving  and  handling  customer 
orders  for  merchandise  as  for  jobbing 
services. 

7.  Cleaning  and  tidying  sales  rooms. 
6.  Maintaining  display  coonters  and 

other  equipment  used  in  merchandising. 

9.  Arranging  merchandise  in  sales 
rooms  and  decorating  display  windows. 

10.  Reconditioning  repossessed 
appliances. 

11.  Bookkeeping  and  other  clerical 
work  in  connection  with  merchandise 
and  jobbing  activities. 

12.  Supervising  merchandise  and 
jobbing  operations. 

13.  Advertising  in  newspapers, 
periodicals,  radio,  and  television. 

14.  Cost  of  merchandise  sold  and  of 
materials  used  in  jobbing  work. 

15.  Stores  expenses  on  merchandise 
and  jobbing  stocks. 

16.  Fees  and  expenses  of  advertising 
and  commercial  artists'  agencies. 

17.  Printing  booklets,  dodgers,  and 
other  advertising  data. 

18.  Premiums  given  as  inducement  to 
buy  appliances. 

19.  Light  heat,  and  power. 

20.  Depreciation  on  equipment  used 
primarily  for  merchandise  and  jobbing 
operations. 

21.  Rent  of  sales  rooms  or  of 
equipment 

22.  Transportation  expense  in  delivery 
and  pick-up  of  appliances  by  utility's 
facilities  or  by  others. 

23.  Stationery  aiid  office  supplies  and 
expenses. 

24.  Losses  from  uncollectible 
merchandise  and  jobbing  accounts. 

417    Revenues  from  NonutiJity 
Operations 

This  account  shall  include  revenues 
applicable  to  operations  which  are 
nonutility  in  character  but  nevertheless 
constitute  a  distinct  operating  activity  of 
the  enterprise  as  a  whole,  such  as  the 
operation  of  an  ice  department  where 
applicable  statutes  do  not  define  such 
operation  as  a  utility,  or  the  operation  of 
a  servicing  organizatioo  for  furnishing 
supervision,  management  engineering. 
and  similar  services  to  others. 


Note:  Related  (axes  shall  be  recorded  in 
Account  408k  Taxes  Other  Than  Income 
Taxes,  or  Account  40a2,  Income  Taxes.  Other 
Income  and  Deductions,  as  appropriate. 

417.1    Expenses  (rf  Nonutility 
C^erations 

A.  This  account  shall  include 
expenses  applicable  to  operations  which 
are  nonutility  in  character  but 
nevertheless  constitute  a  distinct 
operating  activity  of  the  enterprise  as  a 
whole,  such  as  the  operation  of  an  ice 
department  where  applicable  statutes 
do  not  define  such  operation  as  a  utility, 
or  the  operation  of  a  servicing 
organization  for  furnishing  supervision, 
management  engineering,  cmd  similar 
services  to  others. 

B.  The  expenses  shall  include  all 
elements  of  costs  incurred  in  sudi 
operations,  and  the  accounts  shall  be 
maintained  so  as  to  permit  ready 
sammarizati(Hi  as  follows: 

1.  Operation. 

2.  Maintenance. 

3.  Rents. 

4.  Depreciation. 

5.  Afloortization. 

Note:  Related  taxes  shall  be  recorded  in 
Account  406,  Taxes  Other  Than  Income 
Taxes,  or  Account  408Z  Income  Taxes.  Other 
Income  and  Deductions,  as  appropriate. 

418  Nonoperating  Rental  Income 

A.  This  account  shall  indnde  dl  rent 
revenues  and  related  expenses  of  land, 
buildings,  or  other  property  included  in 
Account  121,  Nonutility  Property,  whidi 
is  not  used  in  operations  covered 'by 
Account  417  or  Account  417.1 

B.  The  expenses  shall  faiclude  all 
elements  of  costs  incurred  in  the 
ownership  and  rental  of  property  and 
the  accounts  shall  be  maintained  so  as 
to  permit  ready  summarization  as 
follows. 

1.  Operation. 

2.  Maintenance. 

3.  Rents. 

4.  Depreciation. 

5.  Amortization. 

Note:  Related  taxes  shall  be  recorded  in 
Account  40S,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2,  Incame  Taxes.  Other 
Income  and  Deductions,  as  appropriate. 

418.1    Equity  in  Earnings  of  Subsidiary 
Companies 
This  account  shall  include  the  utility's 
equity  in  the  earnings  or  losses  of 
subsidiary  companies  for  the  year. 

419  Interest  and  Dividend  Income 

A.  This  account  shall  include  interest 
revenues  on  securities,  loans,  notes, 
advances,  special  deposits,  tax  refunds, 
and  all  other  interest-bearing  assets, 
and  dividends  on  stocks  of  other 
companies,  whether  the  securities  on 


which  the  interest  and  dividends  are 
received  are  carried  as  investments  or 
included  in  sinking  or  other  ^>ecial  fund 
accoimts. 

Note  A:  Related  texes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2,  Income  Taxes,  Other 
Income  and  Deductions,  as  appropriate. 

Note  B:  Interest  accrued,  the  payment  of 
which  is  not  reasonably  assured,  dividends 
recetvabie  which  have  not  been  declared  or 
guaranteed,  and  Interest  or  dividends  upon 
reacquired  securities  issued  or  assamed  by 
the  utility  shall  m>t  be  credited  to  this 
account  | | 

419.1    AHowance  for  Funds  Used 
During  Construction 
This  account  shall  include  concurrent 
credits  for  allowance  for  funds  other 
than  borrowed  funds  used  for 
construction  purposes  during  the  period 
of  construction,  based  upon  a 
reasonaUe  rate.  (See  9 1767.l6(c)(17).) 

420  Investment  Tax  Credits 
This  account  shall  be  credited  as 

follows  with  investment  tax  credit 
amounts  not  passed  on  to  customers: 

1.  By  amounts  equal  to  debits  to 
Accoimt  411.4,  Investment  Tax  Credit 
Adjustments,  Utility  Operations,  and 
Account  411.5,  Investment  Tax  Credit 
Adjustments.  Nonutility  Operations,  for 
investment  tax  credits  used  in 
calculating  income  taxes  for  the  year 
when  the  company's  accounting 
provides  for  non-deferral  of  all  or  a 
portion  of  such  credits. 

2.  By  amounts  equal  to  debits  to 
Accoimt  255.  Accumulated  Deferred 
Investment  Tax  Credits,  for 
proportionate  amounts  of  tax  credit 
deferrals  allocated  over  the  average 
useful  life  of  the  property  to  which  the 
tax  credits  relate,  or  sudi  lesser  period 
of  time  as  may  be  adopted  and 
consistently  used  by  the  company. 

421  Miscellaneoas  Nonoperating 
Income 

This  income  shall  include  aQ  revenue 
and  expense  items,  except  taxes 
properly  includible  in  the  income 
account  not  provided  for  elsewhere. 
Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2.  Income  Taxes, 
Other  Income  ^nd  Deductions,  as 
appropriate. 

Items 

1.  Profit  on  sale  of  timber.  (See 
§  1767.18(g)(3).) 

2.  Profits  from  operations  of  others 
realized  by  the  utility  under  contracts. 

3.  Gains  on  disposition  of  investments. 
Also,  gains  on  reacquisition  and  resale 
or  retirement  of  the  utility's  debt 
securities  when  the  gain  is  not 
amortized  or  used  by  a  jurisdictional 


regulatory  agency  to  reduce  embedded 
debt  cost  in  establishing  rates.  (See 
S  1767.15,  (q).) 

421.1  Gain  on  Disposition  of  Property 
This  account  shall  be  credited  with 

the  gain  on  the  sale,  conveyance, 
exchange,  or  transfer  of  utility  or  other 
property  to  another.  Amounts  relating  to 
gains  on  land  and  land  rights  held  for 
future  use  recorded  in  Account  105. 
Electric  Plant  Held  for  Future  Use,  will 
be  accounted  for  as  prescribed  in 
Paragraphs  &  C  and  D  thereof.  (See 
§  1767.16(e)(6).  (g)(5).  and  (jK5).)  Income 
taxes  on  gains  recorded  in  tiiis  account 
shall  be  recorded  in  Account  409.2. 
Income  Taxes,  Other  Income  and 
Deductions.  / 

421.2  Loss  on  Disposition  of  Property 
This  account  shall  be  charged  with  die 

loss  on  the  sale,  conveyance,  exdiange. 
or  transfer  of  utility  or  other  property  to 
another.  Amounts  relating  to  losses  on 
land  and  land  rights  held  for  future  use 
recorded  in  Account  105.  Bectric  Plant 
Held  for  Future  Use,  will  be  accounted 
for  as  prescribed  hi  Paragraphs  B,  C, 
and  D  thereof.  (See  $1767.16  (e)(6), 
(g)(5),  and  (j)(5).)  The  reduction  fai 
income  taxes  relating  to  losses  recorded 
in  this  account  shall  be  rectvded  in 
Account  400.2;  Income  Taxes.  Other 
Income  and  Deductions. 

422  Nonoperating  Taxes 

This  accoont  shall  be  charged  with 
taxes  relating  to  mmoperating  income. 

423  Generation  and  Transmission 
Cooperative  Capital  Credits 

This  account  AaSl  be  credited  with 
the  annual  capital  furnished  the  power 
supply  cooperative  through  payment  of 
power  bills.  The  amount  of  capital 
furnished  the  power  supply  cooperative 
should  be  recorded  in  the  applicable 
year  even  thoo^.  in  most  cases,  the 
power  supplier's  notice  of  the  allocation 
will  not  have  been  received  until  after 
the  close  of  the  year  to  which  it  relates. 

424  Other  Capital  Credits  and 
Patronage  Capital  Allocations 

This  account  shall  be  credited  with 
the  capital  furnished  in  connection  with 
patronage  of  cooperative  or  mutual-type 
service  organization  such  as  CFC  and 
other  financing  cooperatives,  and 
insurance,  oil  product  telephone,  and 
data  processing  cooperatives.  This 
accoimt  should  be  credited  in  the  year  in 
which  the  notice  of  the  capital  credit  or 
patronage  capital  allocation  is  received. 

425  Miscellaneous  Amortization 

This  account  shall  include 
amortization  charges  not  includible  in 
other  accounts  whidi  are  propo'ly 
deductible  in  detemining  the  income  of 

the  utility  before  interest  charges. 


Charges  indudible  herein,  if  stgnificant 
in  amount  must  be  in  aooordsnoe  wldi 
an  orderly  and  systematic  amortization 
program. 

Items 

1.  Amortization  of  utility  plant 
acquisition  adjustments,  or  of 
intangibles  included  in  utility  plant  ht 
service  when  not  authorized  to  be 
included  in  utility  operating  expenses  by 
REA. 

2.  Other  miscellaneous  amortization 
charges  aDowed  to  be  included  in  this 
account  by  REA. 

426    [Reserved] 

Spedsl  Instructions 

Accounts  426.1,  42&Z  4263.  426.4,  and 
426.5 

These  accounts  shall  include 
miscellaneous  expense  items  which  are 
nonoperating  in  nature  but  which  are 
properly  deductible  before  determining 
total  income  before  interest  charges. 

Note:  The  classification  of  expenses  as 
nonoperating  snd  their  indnsion  in  these 
accounts  is  for  accounting  purposes.  It  does 
not  preclude  REA  consideration  of  proof  to 
the  contrary  for  ratemaking  or  other 
purposes. 

426.1  Donations 

This  account  shall  include  all 
payments  or  donations  for  charitable, 
social,  or  community  welfare  purposes. 

426.2  Life  Insurance 

This  account  shall  indude  all 
payments  for  life  insurance  of  officers 
and  employees  where  the  company  is 
the  beneficiary  (net  premiums  less  the 
increase  in  the  cash  surrender  value  of 
policies.) 

426.3  Penalties 

This  account  shall  include  payments 
by  the  company  for  penalties  or  fines  for 
violation  of  any  regulatory  statutes  by 
the  company  or  its  offidals. 

426.4  Expenditures  for  Certain  Civic, 
Political,  and  Related  Activities 

This  account  shall  include 
expenditures  for  the  purpose  of 
influendng  public  opinion  with  rasped 
to  the  election  or  appointment  of  public 
offidals.  referenda.  legislation,  or 
ordinances  (either  with  respect  to  the 
possible  adoption  of  new  referenda, 
legislation  or  ordinances  or  repeal  or 
modification  of  existing  referenda, 
legislation  or  ordinances)  or  approval, 
modification,  or  revocation  of 
frandiises:  or  for  the  purpose  of 
infiuendng  the  dedsions  nf  public 
offidals,  Init  shall  not  include  such 
expenditures  which  are  directly  related 
to  appearances  before  regulatory  or 
other  governmental  bodies  in  connection 
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with  the  reporting  utility's  existing  or 
proposed  operations. 
426.5    Other  Deductions 

This  account  shall  include  other 
miscellaneous  expenses  which  are 
nonoperating  in  nature,  but  which  are 
properiy  deductible  before  determining 
total  income  before  interest  charges. 

Items 

1.  Loss  relating  to  investments  in 
securities  written-off  or  written-down. 

2.  Loss  on  sale  of  investments. 

3.  Loss  on  reacquisition,  resale,  at 
retirement  of  the  utility's  debt  securities, 
when  the  loss  is  not  amortized  and  used 
by  a  jurisdictional  regulatory  agency  to 
increase  embedded  debt  cost  in 
establishing  rates.  (See  1 1767.15(q).) 

4.  Preliminary  survey  and 
investigation  expenses  related  to 
abandoned  projects,  when  not  written- 
off  to  the  appropriate  operating  expense 
account 

5.  Costs  of  preliminary  abandonment 
costs  recorded  in  Account  182.1. 
Extraordinary  Property  Losses,  and 
Account  182.2.  Udrecovered  Plant  and 
Regulatory  Study  Costs,  not  allowed  to 
iie  amortized  to  Account  407. 
Amortization  of  Property  Losses. 
Unrecovered  Plant  and  Regulatory 
Study  Costs. 

Interest  Chaigea 

427  Interest  on  Long-Term  Debt 

A.  Tliis  account  shall  include  the 
amount  of  interest  on  outstanding  long- 
term  debt  issued  or  assumed  by  the 
utility,  the  liabiUty  for  which  included  in 
Account  221.  Bonds,  or  Account  224, 
Other  Long-Term  Debt 

B.  This  account  shall  be  so  kept  or 
supported  as  to  show  the  interest 
accruals  on  each  class  and  series  of 
long-term  debt 

Note:  Ttiis  account  shall  not  include 
interest  on  nominally  issued  or  nominally 
outstanding  long-term  debt  including 
securities  assumed 

427.3    Interest  Charged  to 
Construction— Credit 

This  account  shall  include  concurrent 
credits  for  interest  charged  to 
construction  based  upon  the  net  cost  for 
the  period  of  construction  of  borrowed 
funds  used  for  construction  purposes. 

428  Amortization  of  Debt  Discount  and 
Expense 

A.  This  account  shall  include  the 
amortization  of  unamortized  debt 
discount  and  expense  on  outstanding 
long-term  debt  Amounts  charged  to  this 
account  shall  be  credited  concurrently 
to  Account  181,  Unamortized  Debt 
Expense,  and  Account  228,  Unamortized 
Discount  on  Long-Term  Debt — Debit 


B.  This  account  shall  be  so  kept  or 
supported  as  to  show  the  debt  discount 
and  expense  on  each  class  and  series  of 
long-term  debt 

428.1    Amortization  of  Loss  on 
Reacquired  Debt 

A.  This  account  shall  include  the 
amortization  of  the  losses  on 
reacquisition  of  debt  Amounts  charged 
to  this  account  shall  be  credited 
concurrently  to  Accotmt  189, 
Unamortized  Loss  on  Reacquired  Debt 

B.  This  account  shall  be  maintained  so 
as  to  allow  ready  identification  of  the 
loss  amortized  applicable  to  each  class 
and  series  of  long-term  debt  reacquired. 
(See  §  1767.15(q).) 

429  Amortization  of  Premium  on 
Debt— Credit 

A.  This  account  shall  include  the 
amortization  of  unamortized  net 
premium  on  outstanding  long-term  debt. 
Amounts  credited  to  this  account  shall 
be  charged  concurrently  to  Account  225. 
Unamortized  Premium  on  Long-Term 
Debt 

B.  This  account  shall  be  so  kept  or 
supported  as  to  show  the  premium  on 
each  class  and  series  of  long-term  debt 
429.1    Amortization  of  Gain  on 

Reacquired  Debt— Credit 

A.  This  account  shall  include  the 
amortization  of  the  gains  realized  from 
reacquisition  of  debt  Amounts  credited 
to  this  account  shall  be  charged 
concurrently  to  Account  257. 
Unamortized  Gain  on  Reacquired  Debt 

B.  This  account  shall  be  maintained  so 
as  to  allow  ready  identification  of  the 
amortized  gains  applicable  to  each  class 
and  series  of  long-term  debt  reacquired. 
(See  S  1767.15  (q).) 

430  Interest  on  Debt  to  Associated 
Companies 

A.  This  account  shall  include  the 
interest  accrued  on  amounts  included  in 
Account  223,  Advances  fiom  Associated 
Companies,  and  on  all  other  obligations 
to  associated  companies. 

B.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  as  to 
show  to  whom  the  interest  is  to  be  paid, 
the  period  covered  by  the  accrual,  the 
rate  of  interest  and  the  principal 
amoimt  of  the  advances  or  other 
obligations  on  which  the  interest  is 
accrued. 

431  Other  Interest  ^pense 

This  account  shall  include  all  interest 
charges  not  provided  for  elsewhere. 

Items 

1.  Interest  on  notes  payable  on 
demand  or  maturing  one  year  or  less 
from  date  and  on  open  accounts,  except 
notes  and  accounts  with  associated 
companies. 


2.  Interest  on  customers'  deposits. 

3.  Interest  on  claims  and  judgments, 
tax  assessments,  and  assessments  for 
public  improvements  past  due. 

4.  Income  and  other  taxes  levied  upon 
bondholders  of  the  utility  and  assumed 
by  it 

432  Allowance  for  Borrowed  Funds 
Used  During  Construction — Credit 

This  account  shall  include  concurrent 
credits  for  allowance  for  borrowed 
funds  used  during  construction,  not  to 
exceed  amounts  computed  in 
accordance  with  the  formula  prescribed 
in  i  1767.16  (c)(17). 

Extraordinary  Items 

434  Extraordinary  Income 

This  account  shall  be  credited  with 
nontypical,  noncustomary,  infrequently 
recurring  losses  which  would 
significantly  distort  the  current  year's 
income  computed  before  extraordinary 
items,  if  reported  other  than  as 
extraordinary  items.  Income  tax  relating 
to  the  amounts  recorded  in  this  account 
shall  be  recorded  in  Account  409.3. 
Income  Taxes.  Extraordinary  Items.  (See 
S  1767.15  (g).) 

435  Extraordinary  Deductions 
This  account  shall  be  debited  with 

nontypical,  noncustomary,  infrequently 
recurring  losses  which  would 
significantly  distort  the  current  year's 
income  computed  before  extraordinary 
items,  if  reported  other  than  as 
extraordinary  items.  Income  tax  relating 
to  the  amounts  recorded  in  this  account 
shall  be  recorded  in  Account  409.3, 
Income  Taxes.  Extraordinary  Items.  (See 
S  1767.15  (f).) 

435.1    Cumulative  Effect  on  Prior  Years 
of  a  Change  in  Accounting  Principle 

This  account  shall  include  the 
nunulative  effect  on  margins  of  prior 
periods  as  a  result  of  a  change  in 
accounting  principle  from  one  that  is  no 
longer  generally  accepted  to  one  that  is 
generally  accepted. 

Retained  F-Amingw  Accounts 

433  [Reserved] 

436  [Reserved] 

437  [Reserved] 

438  [Reserved] 

439  [Reserved] 

Operating  Revenue  Accounts 
Sales  of  Electricity 

440  Residential  Sales 

A.  This  account  shall  include  the  net 
biUing'for  electricity  supplied  for 
residential  or  domestic  purposes. 

Note:  When  electricity  supplied  through  a 
single  meter  is  used  for  both  residential  and 
commercial  purposes,  the  total  revenue  shall 


be  inchided  in  fUs  accooBt  or  Account  442, 
Commercial  and  Indwtrial  Seles,  accocding 
to  the  rate  schedule  that  is  apfrfied.  If  the 
same  rate  schedules  af^  to  residential  and 
commercial  and  industrial  service, 
classification  shall  be  made  according  to 
principal  use. 

B.  Account  440  shall  be  subacconnted 
as  follows:     1 1 

440.1  Reaideeial  Sries-^xdnding 
Seasonal 

440.2  Residential  Sales— Seasonal 

440.1  Residential  Sales— Excluding 
Seasonal 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  for 
residential  and  domestic  purposes. 

B.  This  accotmt  shall  also  include  net 
billings  for  single  phase  service  to 
schools,  churches,  lodges,  and  other 
public  buildings. 

C.  Records  snail  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  under  each  rate 
schedule  shall  be  readily  available. 

Note:  Net  billings  for  multiphase  service  to 
schools,  churches,  lodges,  and  other  public 
buildings  shall  be  included  in  the  appnqiriate 
subaccount  of  Account  442,  Commercial  and 
Industrial  Sales. 

440.2  Residential  Sales— Seasonal 
This  account  shall  include  the  net 

billings  for  electricity  supplied  for 
residential  and  domestic  purposes  to 
seasonal  conswners. 

441  Irrigation  Sales 

This  account  shall  include  the  net 
billings  for  electricity  supplied  for 
irrigation  pumping.  It  need  not  be  used 
unless  sudi  service  is  provided  imder  a 
specicd  irrigation  rate. 

442  Commereial  and  Industrial  Sales 
A.  This  account  shall  include  the  net 

billing  for  electricity  supplied  to 
customers  for  commercial  and  industrial 
purposes. 

Note  A:  If  the  utility  classifies  large 
commercial  and  industrial  customers  and 
related  revenues  on  a  lesser  basis  than  1000 
kilowatts  of  demand,  or  segregates  industrial 
customers  and  related  revenues  according  to 
a  recognized  definition  of  an  industrial 
customer,  such  dassifications  are  acceptable 
in  lieu  of  those  otherwise  required  by  the  text 
of  this  account  on  the  basis  of  1000  Idlowatts 
of  demand. 

Note  B:  When  electricity  supplied  through 
a  single  meter  is  used  for  both  commercial 
and  residential  purposes,  the  total  revenue 
shall  be  included  in  this  account,  or  Account 
440,  Residential  Sales,  according  to  the  rate 
schedule  that  is  applied.  If  the  same  rate 
schedules  apply  to  residential  and 
commercial  and  industrial  service, 
classification  shall  be  made  according  to 
principal  use. 


B.  Account 
as  follows: 


442  shall  be  subaccounted 


442.rCaBiacrd8l  and  faidttstrial  Sales— 
1000  kVA  or  Leu 

442.1  ConMrael  and  Indostfial  Sdee— 
Over  1000  kVA 

442.1  Commerical  and  btdastrial 
Sales— 1000  kVA  or  Less 

A.  This  account  shall  include  die  net 
billing  for  electricity  supplied  to 
consimiers  for  commerical  and 
industrial  ptuposes  requiring 
transformer  capacity  of  1000  kVA  or 
less. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  under  each  rate 
schedule  shall  be  readily  available. 

Note:  When  electridty  supplied  through  a 
single  meter  is  used  for  both  commercial  and 
residential  purposes,  the  total  revenue  shall 
be  included  in  this  account  or  in  Account  440, 
Residential  Sales,  l>ased  upon  primary  use. 

442.2  Commercial  and  Industrial 
Sales— Over  1000  kVA 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to 
consumers  for  commercial  and 
industrial  purposes  requiring 
transformer  capacity  in  excess  of  1000 
kVA. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  under  each  rate 
schedule  shall  be  readily  available. 

444  Public  Street  and  Highway 
Lighting 

A.  This  accotmt  shall  include  the  net 
billing  for  electricity  supplied  and 
services  rendered  for  the  ptuposes  of 
lighting  streets,  highways,  parks,  and 
other  public  places  or  for  traffic  or 
signal  system  service,  for  municipalities 
or  other  divisions  or  agencies  of  state  or 
Federal  governments. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  from  each  custom^ 
shall  be  readily  available.  In  addition, 
the  records  shall  be  maintained  so  as  to 
show  the  revenues  from  (a)  contracts 
which  include  both  electricity  and 
services,  and  (b)  contracts  which 
include  sales  of  electricity  only. 

445  Other  Sales  to  Public  Authorities 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to 
mimicipalities  or  divisions  or  agencies 
of  Federal  or  state  governments,  imder 
special  contracts  or  agreements  or 
service  classifications  applicable  only  to 
public  authorities,  except  such  revenues 
as  are  includible  in  Account  444  and 
Account  447. 

B.  Records  shall  be  maintained  so  as 
to  show  the  quantity  of  electricity  sold 
and  the  revenues  received  from  each 
customer. 

446  Sales  to  Railroads  and  Railways 


A.  This  accotmt  shall  inchade  the  net 
billing  for  electricity  supplied  to 
railroads  and  interurfoan  and  street 
railways,  for  general  raHroad  use, 
indnding  the  propulsion  of  cars  or 
locomotives,  where  such  electricity  is 
supplied  tmder  separate  and  distinct 
rate  schedules. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  from  each  customer 
shall  be  readily  available. 

Note:  Revenues  from  inddental  use  of 
electridty  famished  under  ■  contrad  for 
propulsion  of  cars  or  looonMitives  shall  be 
induded  herein. 

447  Sales  for  Resale 

A.  This  account  shaD  include  the  net 
billing  for  electricity  supplied  to  other 
electric  utilities  or  to  public  authorities 
for  resale  purposes. 

Noia:  Revenues  from  electridty  supplied  to 
other  public  utilities  for  use  by  them  and  not 
for  distribution,  shall  Im  induded  in  Account 
442,  Commercial  and  Industrial  Sales,  unless 
supplied  under  the  same  contracts  as  and  not 
readily  separable  from  revenues  includible  in 
this  account 

B.  Account  447  shall  be  subaccounted 
as  follows: 

447.1  Sales  for  Resale— REA  Borrowers 

447.2  Sales  for  Resale— Other 

447.1  Sales  for  Resale— REA 
Borrowers 

A.  This  accotmt  shall  include  the  net 
billing  for  electricity  supplied  to  REA 
borrowers  for  resale. 

B.  Records  shall  be  maintained  so  as 
to  show  the  quantity  of  electricity  sold 
and  the  revenue  received  from  each 
customer. 

Note:  Revenues  from  electricity  supplied  to 
other  public  utilities  for  use  by  them  and  not 
for  distribution,  shall  be  included  in  Account 
442,  Commerdal  and  Industrial  Sales,  unless 
supplied  under  the  sane  contract  as  and  not 
readily  separable  from  revenues  includible  in 
this  account 

447.2  Sales  for  Resale— Other 

A.  This  account  shall  include  the  net 
billing  for  electridty  supplied  for  resale 
to  utilities  not  financed  by  REA. 

B.  Records  shall  be  maintained  so  as 
to  show  the  quantity  of  electricity  sold 
and  the  revenue  received  from  each 
customer. 

Notr.  Revenues  from  electricity  supplied  to 
other  public  utilities  for  use  by  them  and  not 
for  distribution,  shall  be  mcluded  in  Account 
442,  Commerdal  and  Industrial  Sales,  unless 
supplied  under  the  same  contract  as  and  not 
readily  separable  from  revenues  indudible  in 
this  account 

448  Interdepartmental  Sales 

A.  This  accotmt  shall  include  amoimts 
charged  by  the  electric  department  at 
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tariff  or  other  specified  rates  for 
electricity  supplied  by  it  to  other  utility 
depfulments. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  supplied  each 
other  department  and  the  charges 
therefor  shall  be  readily  available. 
449.1    Provision  for  Rate  Refunds 

A.  This  account  shall  be  charged  with 
provisions  for  the  estimated  pretax 
effects  on  net  income  of  the  portions  of 
amounts  being  collected  subject  to 
refund  which  are  estimated  to  b« 
required  to  be  refunded.  Such  provisions 
shall  be  credited  to  Account  229. 
Accumulated  Provision  for  Rate 
Refunds. 

B.  This  account  shall  also  be  charged 
with  amounts  refunded  when  sudi 
amoimts  had  not  been  previously 
accrued. 

C.  Income  tax  effects  relating  to  the 
amounts  recorded  in  this  account  shall 
be  recorded  in  Account  410.1,  Provision 
for  Deferred  Income  Taxes,  Utility 
Oi>erating  Income,  or  Account  411.1, 
Provision  for  Deferred  Income  Taxes — 
Credit,  Utility  Operating  Income,  as 
appropriate. 

Other  Operating  Revenues 

450  Forfeited  Discounts 

This  account  shall  include  the  amount 
of  discounts  forfeited  or  additional 
charges  imposed  because  of  the  failure 
of  customers  to  pay  their  electric  bills  on 
or  before  a  specified  date. 

451  Miscellaneous  Service  Revenues 
This  account  shall  include  revenues 

for  all  miscellaneous  services  and 
charges  billed  to  customers  which  are 
not  specifically  provided  for  in  other 
accounts. 

Items 

1.  Fees  for  changing,  connecting,  or 
disconnecting  service. 

2.  Profit  on  maintenance  of 
appliances,  wiring,  piping,  or  other 
installations  on  customers'  premises. 

3.  Net  credit  or  debit  (cost  less  net 
salvage  and  less  payment  from 
customers)  on  dosing  of  work  orders  for 
plant  installed  for  temporary  service  of 
less  than  one  year.  (See  Account  185, 
Temporary  Facilities.) 

4.  Recovery  of  expenses  in  connection 
with  current  diversion  cases  (billing  for 
the  electricity  consumed  shall  be 
included  in  the  appropriate  electric      * 
revenue  account). 

453    Sales  of  Water  and  Water  Power 

A.  This  account  shall  include 
revenues  derived  from  the  sale  of  water 
for  irrigation,  domestic,  industrial,  or 
other  uses  or  for  the  development  by 
others  of  water  power  or  for  headwater 


benefits;  also,  revenues  derived  from 
furnishing  water  power  for  mechanical 
purposes  when  the  investment  in  the 
property  used  in  supplying  such  water 
or  water  power  is  carried  as  electric 
plant  in  service. 

B.  The  records  for  this  account  shall 
be  kept  in  such  manner  as  to  permit  an 
analysis  of  the  rates  charged  and  the 
purposes  for  which  the  water  was  used. 

454  Rent  from  Electric  Property 

A.  This  account  shall  include  rents 
received  for  the  use  by  odiers  of  land, 
buildings,  and  other  property  devoted  to 
electric  operations  by  the  utility. 

B.  When  property  owned  by  the  utility 
is  operated  jointly  with  others  under  a 
definite  arrangement  for  apportioning 
the  actual  expenses  among  the  parties  to 
the  arrangement,  any  amount  received 
by  the  utUity  for  interest  or  return  or  in 
reimbursement  to  taxes  or  depreciation 
on  the  property  shall  be  credited  to  this 
account. 

Note:  Do  not  include  in  this  account  rents 
from  property  constituting  an  operating  unit 
or  system.  (See  Account  412,  Revenues  from 
Electric  Plant  Leased  to  Others.) 

455  Interdepartmental  Rents 
This  account  shall  include  rents 

credited  to  the  electric  department  on 
account  of  rental  charges  made  against 
other  departments  (gas,  water,  etc.)  of 
the  utility.  In  the  case  of  property 
operated  under  a  definite  arrangement 
to  allocate  the  costs  among  the 
departments  using  the  property,  any 
reimbursement  to  the  electric 
department  for  interest  or  retiun  and 
depreciation  and  taxes  shall  be  credited 
to  this  account. 

456  Other  Electric  Revenues 

This  account  shall  include  revenues 
derived  from  electric  operations  not 
includible  in  any  of  the  foregoing 
accounts.  It  shall  also  include,  in  a 
separate  subaccount,  revenues  received 
ttom  operation  of  fish  and  wildlife  and 
recreation  facilities  whether  operated  by 
the  company  or  by  contract 
concessionaires,  such  as  revenues  &t)m 
leases  or  rentals  of  land  for  cottages, 
homes,  or  campsites. 

Items 

1.  Commission  on  sale  or  distribution 
of  electricity  of  others  when  sold  under 
rates  filed  by  such  others. 

Z  CdUipensation  for  minor  or 
incidental  services  provided  for.others 
such  as  customer  billing,  and 
engineering. 

3.  Profit  or  loss  on  the  sale  of  material 
and  siqiplies  not  ordinarily  purchased 
for  resale  and  not  handled  thnnigh 
merchandising  and  jobbing  accounts. 

4.  Sale  of  steam,  but  not  including 
sales  made  by  a  steamheating 


department  or  transfers  of  steam  under 
joint  facility  operations. 

5.  Revenues  from  transmission  of 
electricity  of  others  over  transmission 
facilities  of  the  utility. 

6.  Include  in  a  separate  subaccount, 
revenues  in  payment  for  rights  and/or 
benefits  received  from  others  which  are 
realized  through  research,  development, 
and  demonstration  ventures.  In  the 
event  the  amounts  received  are  so  large 
as  to  distort  revenues  for  the  year  in 
which  received  (5  percent  of  net  income 
before  application  of  the  benefit),  the 
amounts  shall  be  credited  to  Accoimt 
253,  Other  Deferred  Credits,  and 
amortized  by  credits  to  this  account 
over  a  period  not  to  exceed  5  years. 

Operation  and  Maintenance  Expense 
Accounts 

Power  Production  Expenses 

Steam  Power  Generation 

Operation 

500  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  steam  power  generating 
stations.  Direct  sui>ervision  of  specific 
activities,  such  as  fuel  handling,  boiler- 
room  operations,  and  generator 
operations  shall  be  charged  to  the 
appropriate  account.  (See  §  1767.17(a).) 

501  Fuel 

A.  This  account  shall  include  the  cost 
of  fuel  used  in  the  production  of  steam 
for  the  generation  of  electricity, 
including  expenses  in  unloading  fuel 
from  the  shipping  media  and  handling 
thereof  up  to  the  point  where  the  fuel 
enters  the  first  boiler  plant  bunker, 
hopper,  bucket  tank,  or  holder  of  the 
boiler-house  structure.  Records  shall  be 
maintained  to  show  the  quantity,  B.t.u. 
content  and  cost  of  each  type  of  fuel 
used. 

B.  The  cost  of  fuel  shall  be  charged 
initially  to  Account  151.  Fuel  Stock,  and 
cleared  to  this  account  on  the  basis  of 
the  fuel  used.  Fuel  handling  expenses 
may  be  charged  to  this  accoimt  as 
incurred  or  diarged  initially  to  Account 
152.  Fuel  Stock  Expenses  Undistributed. 
In  the  latter  event,  they  shall  be  cleared 
to  this  account  on  the  basis  of  the  fuel 
used.  Respective  amounts  of  fuel  stock 
and  fuel  stock  expenses  shall  be  readily 
available. 

Items 
Labor: 

1.  Supervising,  purchasing,  and 
handling  of  fuel 

2.  All  routine  fuel  analyses. 


3.  Unloading  fiY)m  shipping  facility 
and  placing  in  storage. 

4.  Moving  of  fuel  in  storage  and 
transferring  fuel  fitim  one  station  to 
another. 

5.  Handling  from  storage  or  shipping 
facility  to  first  bunker,  hopper,  bucket 
tank,  or  holder  of  boiler-house  structure. 

6.  Operation  of  mechanical  equipment, 
such  as  locomotives,  trucks,  cars,  boats, 
barges,  and  cranes. 

Materials  and  Expenses: 

1.  Operating,  maintenance,  and 
depreciation  expenses  and  ad  valorem 
taxes  on  utility-owned  transportation 
equipment  used  to  fransport  fuel  from 
the  point  of  acquisition  to  the  unloading 
point. 

2.  Lease  or  rental  costs  of 
fransportation  equipment  used  to 
transport  fuel  from  the  point  of 
acquisition  to  the  unloading  point . 

3.  Cost  of  fuel  including  freight 
switching,  demurrage,  and  other 
fransportation  charges. 

4.  Excise  taxes,  insurance,  purchasing 
commissions,  and  similar  items. 

5.  Stores  expenses  to  extent 
applicable  to  fuel. 

6.  Transportation  and  other  expenses 
in  moving  fuel  in  storage. 

7.  Tools,  lubricants,  and  other 
supplies. 

8.  Operating  supplies  for  mechanical 
equipment 

9.  Residual  disposal  expenses  less  any 
proceeds  from  sale  of  residuals. 

Note:  Abnormal  fuel  liandling  expenses 
occasioned  by  emergency  conditions  shall  be 
charged  to  expense  as  incurred. 
502    Steam  Expenses 

This  account  shall  include  the  cost  of 
labor,  materiak  used,  and  expenses 
incurred  in  production  of  steam  for 
electric  generation.  This  includes  all 
expenses  of  handling  and  preparing  fuel 
beginning  at  the  point  where  the  fuel 
enters  the  first  boiler  plant  bunker, 
hopper,  tank,  or  holder  of  the  boiler- 
house  structure. 

Items 

Labor 

1.  Supervis  Og  steam  production. 

2.  Operating  fuel  conveying,  storage, 
weighing,  and  processing  equipment 
within  boiler  plant. 

3.  Operating  boiler  and  boiler 
auxiliary  equipment 

4.  Operating  boiler  feed  water 
purification  and  treatment  equipment 

5.  Operating  ash-collecting  and 
disposal  equipment  located  inside  the 
plant. 

6.  Operating  boiler  plant  electrical 
equipment. 

7.  Keeping  boiler  plant  log  and  records 
and  preparing  reports  on  boiler  plant 
operations. 


8.  Testing  boiler  water. ' 

9.  Testing,  checking,  and  adjusting 
meters,  gauges,  and  other  instruments 
and  equipment  in  boiler  plant 

10.  Cleaning  boiler  plant  equipment 
when  not  incidental  to  maintenance 
work. 

11.  Repacking  glands  and  replacing 
gauge  glasses  where  the  work  involved 
is  of  a  minor  nature  and  is  performed  by 
regular  operating  crews.  Where  the 
work  is  of  a  major  character,  such  as 
that  performed  on  high-pressure  boilers, 
the  item  should  be  considered  as 
maintenance. 

Materials  and  Expenses: 

1.  Chemicals  and  boiler  inspection 
fees. 

2.  Lubricants. 

3.  Boiler  feed  water  purchased  and 
pumping  supplies. 

503  Steam  from  Other  Sources 

This  account  shall  include  the  cost  of 
steam  purchased  or  transferred  from 
another  department  of  the  utility  or  from 
others  under  a  joint  facility  operating 
arrangement  for  use  in  prime  movers 
devoted  to  the  production  of  electricity. 

Note:  The  records  shall  be  so  kept  as  to 
show  separately  for  each  company  from 
which  steam  is  purchased,  the  point  of 
delivery,  the  quantity,  the  price,  and  the  total 
charge.  When  steam  is  transferred  from 
another  department  or  frvm  others  under  a 
joint  operating  arrangement  the  utility  shall 
be  prepared  to  show  full  details  of  the  cost  of 
producing  such  steam,  the  basis  of  the  charge 
to  electric  generation,  and  the  extent  and 
manner  of  use  by  each  department  or  party 
involved. 

504  Steam  Transferred— Credit 

A.  This  account  shall  include  credits 
for  expenses  of  producing  steam  which 
are  charged  to  others  or  to  other  utility 
departments  under  a  joint  operating 
arrangement  Include  also  credits  for 
steam  expenses  chargeable  to  other 
electric  accounts  outside  of  the  steam 
generation  group.  Full  details  of  the 
basis  of  determination  of  the  cost  of 
steam  transferred  shall  be  maintained. 

B.  If  the  charges  to  others  or  to  other 
departments  of  the  utility  include  an 
amomit  for  depreciation,  taxes,  and 
return  on  the  joint  steam  facilities,  such 
portion  of  the  charge  shall  be  credited, 
in  the  case  of  others,  to  Account  454, 
Rent  &t)m  Electric  Property,  and  in  the 
case  of  other  departments  of  the  utility, 
to  Account  455,  Interdepartmental 
Rents. 

505  Electric  Expenses 

This  account  shall  include  the  cost  of 
labor  and  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  thefr  auxiliary 
apparatus,  switch  gear,  and  other 
electric  equipment  to  the  points  where 


electricity  leaves  for  conversion  for 
fransmission  or  distribution. 

Items 

Labor 

1.  Supervising  electric  production. 

2.  Operating  turbines,  engines, 
generators,  and  exciters. 

3.  Operating  condensers,  circulating 
water  systems,  and  other  auxiliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear  and  electric  control,  and  protective 
equipment. 

7.  Keeping  electric  plant  log  and 
records  and  preparing  reports  on  electric 
plant  operations. 

8.  Testing,  checking,  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  electric  plant 

9.  Cleaning  electric  plant  equipment 
when  not  incidental  to  maintenance 
worii. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Circxilating  water  purification 
supplies. 

4.  Cooling  water  purchased. 

5.  Motor  and  generator  brushes. 

506    Miscellaneous  Steam  Power 
Expenses 
This  accoimt  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  which  are  not  specifically 
provided  for  or  not  readily  assignable  to 
other  steam  generation  operation 
expense  accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds  including  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing  waste,  gauge 
glasses,  hose,  indicating  lamps,  record 
and  report  forms. 

2.  First-aid  supplies  and  safety 
eqiupment 

3.  Employees'  service  facilities 
expenses. 

4.  Building  service  supplies. 

5.  Communication  service. 
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6.  KfisceHaneoos  office  supplies  and 
expenses,  printing,  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  incidental 
expenses. 

9.  Researdi.  development,  and 
demons  IfatioB  expenses. 

507    Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occupied  or 
operated  in  connection  with  steam 
power  generation.  (See  §  1767.17(c).) 

Maintenance 

510  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  steam  generation 
facilities.  Direct  Held  supervision  of 
specific  jobs  shaO  be  charged  to  the 
appropriate  maintenance  account  (See 
S  1787.17(a).) 

511  Maintenance  of  Structures 

This  •ccoont  shall  indnde  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  in  the  maintenance  of  steam 
structures,  the  book  cost  of  which  is 
includible  in  Account  311,  Structures 
and  Improvements.  (See  S  1767.17(b].) 

512  Maintenance  of  Boiler  Plant 

A.  This  accoant  shall  include  the  cost 
of  labor  and  materials  used  and 
expenses  incurred  in  the  maintenance  of 
steam  plant,  the  book  cost  (rf  which  is 
includible  in  Aocoont  312.  Boiler  Viant 
Equipment.  (See  1 17e7.17(b).) 

B.  For  the  purpose  of  making  charges 
hereto  and  to  Account  513,  Maintenance 
of  Electiic  IHant  the  point  at  which 
steam  plant  is  distinguished  from 
electric  plant  is  defined  as  follows: 

1.  Inlet  flange  of  throttle  valve  on 
prime  mover. 

2.  Flange  of  all  steam  extraction  lines 
on  prime  mover. 

3.  Hotwell  ponq)  outlet  on  condensate 
lines. 

4.  Inlet  flange  aS  all  turbine-room 
auxiliaries. 

5.  Connection  to  line  side  of  motor 
starter  for  all  boikr-plant  equipment 

513  Maintenance  of  Electric  Plant 
This  account  shall  indode  die  cost  of  ~ 

labor  and  materials  used  and  expenses 
inconed  in  die  nudntenaace  of  electric 
plant  the  book  of  wfaicfa  is  iaeiudible  in 
Acooant  313.  B»e™—  and  Engine-Driven 
Generators;  Account  314. 
Turbogenerator  Units;  and  Account  315, 
Accessory  Electric  Equipment  (See 
1 1767.17(b)  ttsd  paragraph  B  of  Account 
512.) 

514  Maintananct  of  NRaceiianeouB 
Steam  Plant 


This  account  shaH  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  in  maintenance  of 
miscellaneous  steam  generation  plant 
the  book  cost  of  which  is  includible  in 
Account  316,  Miscellaneous  Power  Plant 
Equipment.  (See  S  1767.17  (b).) 

Nuclear  Power  Generation 

Operation 

517  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  nuclear  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  reactor 
operations,  and  generator  operations 
shall  be  charged  to  the  appropriate 
account.  (See  S  1767.17(a).) 

518  Nuclear  Fuel  Expense 

A.  This  account  shall  be  debited  and 
Account  120.5.  Accumulated  Provision 
for  Amortization  of  Nuclear  Fuel 
Assemblies,  credited  for  the 
amortization  of  the  net  cost  of  nuclear 
fuel  assemblies  used  in  the  production 
of  energy.  The  net  cost  of  nuclear  fuel 
assemblies  subject  to  amortization  shall 
be  the  cost  of  nuclear  fuel  assemblies 
plus  or  less  the  expected  net  salvage  of 
uranium,  plutonium,  and  other 
byproducts  and  anbumed  fuel  The 
utility  diall  adopt  the  necessary 
fwocedures  to  assure  that  charges  to  diis 
account  are  distributed  according  to  the 
thetrafd  energy  iHoduced  in  such 
periods. 

B.  This  account  shall  also  include  the 
costs  involved  when  fuel  is  leased 

C.  This  account  shall  also  include  the 
cost  of  other  fiiels,  used  for  ancillary 
steam  facilities,  including  superheat 

D.  This  account  shall  be  debited  or 
credited  as  appropriate  for  significant 
changes  in  the  amounts  estimated  as  the 
net  salvage  value  of  uranium,  plutonium, 
and  other  byproducts  contained  in 
Account  157.  Nuclear  Materials  Held  for 
Sale,  and  die  amount  realized  upon  the 
final  disposition  of  the  materials. 
Significant  declines  in  the  estimated 
realizable  value  of  items  carried  in 
Account  157  may  be  reco^iized  at  the 
time  of  market  price  declkies  by 
charging  diis  account  and  crediting 
Account  157.  When  the  declining  change 
occurs  whfle  the  fud  is  recorded  in 
Accoimt  12Q.3,  Nuclear  Fuel  Assemblies 
in  Reactor,  the  effect  shall  be  amortized 
over  the  remaining  life  of  the  fad. 

519  Coolants  and  Water 

This  account  shall  indude  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  for  heat  transfer  materials  and 
water  used  for  steam  and  cooling 
purposes. 


Items 

Labor 

1.  Operation  of  water  supply  facilities. 

2.  Handling  of  coolants  and  heat 
transfer  matoials. 

Materials  and  Expenses: 

1.  Chemicals. 

2.  Additions  to  or  refining  of,  fluids 
used  in  reactor  systems. 

3.  Lubricants. 

4.  Pumping  supplies  and  expenses. 

5.  Miscellaneous  su[q>hes  and 
expenses. 

6.  Purchased  Water. 

Note:  Do  not  include  in  this  account  water 
for  general  station  use  or  the  initial  charge  for 
coolants,  heat  transfer,  or  moderator  fluids, 
chemicals,  or  other  supplies  capitalized. 

520  Steam  Expenses 

This  account  shall  indude  the  cost  of 
labor  and  materials  used  and  expenses 
inciured  in  production  of  steam  through 
nuclear  processes,  and  similar  expenses 
for  operation  of  any  auxiliary  superheat 
facilities. 

Items 

Labor: 

1.  Supervising  steam  production. 

2.  Fuel  handling  indoding  removal, 
insertion,  disassembly,  and  preparation 
for  cooling  operations  and  shipment 

3.  Testing  instruments  and  gauges. 

4.  Health,  safety,  monitoring,  and 
decontamination  activities. 

5.  Waste  disposal 

6.  Operating  steam  boilers  and 
auxiliary  steam,  superheat  facilities. 

Materials  and  Expenses: 

1.  Chemical  supplies. 

2.  Charts,  and  logs. 

3.  Health,  safety,  monitoring,  and 
decontamination  supplies. 

4.  Boiler  inspection  fees. 

5.  Lubricants. 

521  Steam  from  Other  Sources 

This  account  shall  indude  the  cost  of 
steam  purchased  or  transferred  from 
another  department  of  the  utility  or  from 
others  under  a  joint  facility  operating 
arrangement  for  use  in  prime  movers 
devoted  to  the  production  of  electridty. 

NotK  The  records  shall  be  so  kept  as  to 
show  separately  for  each  company  from 
which  steam  is  purchased,  the  pomt  of 
delivery,  the  quantity,  the  price,  and  the  total 
charge.  When  steam  is  transferred  from 
another  operating  department  dw  ntiUty 
shall  be  ps^ared  to  siMw  faB  defalk  of  tiM 
cost  of  protkidBg  such  steam,  the  basis  (rf4he 
charges  to  electric  fsaeraMon,  and  the  extent 
and  manner  of  use  by  each  department 
involved. 

522  Steojn  Transferred— Credit 

A.  This  account  shall  include  credits 
for  expenses  of  producing  steam  which 
are  charged  to  others  or  to  other  utility 


departments  under  a  joint  operating 
arrangement.  Include  also  credits  for 
steam  expenses  chargeable  to  other 
electric  accounts  outside  of  the  steam 
generation  group.  Full  details  of  the 
basis  of  determination  of  the  cost  of 
steam  transferred  shall  be  maintained. 
B.  If  the  charges  to  others  or  to  other 
departments  of  the  utility  include  an 
amount  for  depredation,  taxes,  and 
return  on  the  joint  steam  facilities,  such 
portion  of  the  charge  shall  be  credited  in 
the  case  of  others,  to  Account  454,  Rent 
from  Electric  Property,  and  in  the  case  of 
other  departments  of  the  utility,  to 
Account  455,  Interdepartmental  Rents. 

523  Electric  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  turbogenerators, 
steam  turbines  and  their  auxiliary 
apparatus,  switch  gear,  and  other 
electric  equipment  to  the  points  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor 

1.  Supervising  electric  production. 

2.  Operating  turbines,  engines, 
generators,  and  exciters. 

3.  Operating  condensers,  circulating 
water  systems,  and  other  auxiliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear,  and  electric  control  and  protective 
equipment. 

7.  Keeping  plant  log  and  records  and 
preparing  reports  on  electric  plant 
operations. 

8.  Testing,  checking  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  contrds,  and  other  equipment  in 
the  electric  plant. 

9.  Cleaning  electric  plant  equipment 
when  not  incidental  to  maintenance. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Log  sheets  and  charts. 

4.  Motor  and  generator  brushes. 

524  Miscellaneous  Nuclear  Power 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  which  are  not  specifically 
provided  for  or  are  not  readily 
assignable  to  other  nuclear  generation 
operation  accounts. 

Items 

Labor 


1.  General  clerical  and  stenographic 
woric. 

2.  Plant  security. 

3.  Building  service. 

4.  Care  of  grounds,  including  snow 
removal  and  grass  cutting. 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  suppUes,  such  as 
tools,  gaskets,  hose,  indicating  lamps, 
records  and  reports  forms. 

2.  First-aid  supplies  and  safety 
equipment  , 

3.  Employees'  service  facilities 
expenses. 

4.  Building  service  suppUes. 

5.  Commimication  service. 

8.  Miscellaneous  office  supplies  and 
expenses,  printing  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  incidental 
expenses. 

9.  Research,  development  and 
demonstration  expenses. 

525    Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occupied  or 
operated  in  connectiqn  with  nudear 
generation.  (See  S  1767.17  (c).) 

Maintenance 

528  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  nuclear  generation 
facilities.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account.  (See 
S  1767.17  (a).) 

529  Maintenance  of  Structures 

This  account  shall  indude  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
structures,  the  book  cost  of  which  is 
includible  in  Account  321,  Structures 
and  Improvements.  (See  9  1767.17  (b).) 

530  Maintenance  of  Reactor  Plant 
Equipment 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of  reactor 
plant  the  book  cost  of  which  is 
includible  in  Account  322,  Reactor  Plant 
Equipment.  (See  S  1767.17(b).) 

531  Maintenance  of  Electric  Plant 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of  electric 
plant  the  book  cost  of  which  is 
includible  in  Account  323, 
Turbogenerator  Units,  and  Account  324, 
Accessory  Electric  Equipment  (See 
S  1767.17(b).) 

532  Maintenance  of  Miscellaneous 
Nuclear  Plant 


This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of 
miscellaneous  nuclear  generating  plant 
the  book  cost  of  which  is  indudible  in 
Account  325,  Miscellaneous  Power  Plant 
Equipment  (See  f  17e7.17(b).) 

Hydraulic  Power  Generation 

Operation 

535  Operation  Supervision  and 
Engineering 

This  account  shall  indude  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  hydraulic  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  hydraulic  operatitMi. 
and  generator  operation  shall  be 
charged  to  the  appropriate  account  (See 
i  1767.17(a).) 

536  Water  for  Pcwei 

This  account  shall  include  the  cost  of 
water  used  for  hydraulic  power 
generation. 

Items 

1.  Cost  of  water  purchased  bom 
others,  hicluding  water  tolls  paid 
reservoir  companies. 

2.  Periodic  payments  for  licenses  or 
permits  from  any  governmental  agency 
for  water  rights,  or  payments  based  on 
the  use  of  the  water. 

3.  Periodic  payments  for  riparian 
rights. 

4.  Periodic  payments  for  headwater 
benefits  or  for  detriments  to  others. 

5.  Cloud  seeding. 

537  Hydraulic  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  hydraulic  works 
including  reservoirs,  dams,  and 
waterways,  and  in  activities  direcUy 
relating  to  the  hydroelectric 
development  outside  the  generating 
station.  It  shall  also  include  the  cost  of 
labor,  materials  used  and  other 
expenses  incurred  in  connection  with 
the  operation  of  (1)  fish  and  wildlife, 
and  (2)  recreation  facilities.  Separate 
subaccounts  shall  be  maintained  for 
each  of  the  above. 

Items 

Labor 

1.  Supervising  hydraulic  operation. 

2.  Removing  debris  and  ice  from  trash 
racks,  reservoirs,  and  waterways. 

3.  Patrolling  reservoirs  and 
waterways. 

4.  Operating  intakes,  spillways, 
sluiceways,  and  outlet  works. 

5.  Operating  bubbler,  heater,  or  other 
deicing  systems. 

6.  Ice  and  log  jam  work. 
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7.  Operating  navigation  facilities. 

8.  OperatiofM  relating  to  consenration 
of  game,  fish,  and  forests. 

9.  Insect  control  activities. 
Mataiah  and  Expenses: 

1.  kiMct  control  materials. 

2.  Labricants,  padcmg,  and  other 
supplies  Used  in  the  operation  of 
hydraulic  equipment 

3.  Transportation  expense. 

538  Electric  Expenses 

This  account  shall  include  the  cost  (rf 
labor,  materials  used,  and  expenses 
incurred  in  (H>erating  prime  movers, 
generators,  and  tl^ir  auxiliary 
apparatus,  switchgear,  and  other  electric 
ognipmont,  to  the  point  where  electricity 
leaves  for  conversion  for  transmisskm 
or  distribution. 

Items 

Labor: 

1.  Supervising  electric  production. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  equipment. 

3.  Operating  generator  cooling  syston. 

4.  Operating  lubrication  and  oil 
control  systems,  including  oil 
purification. 

5.  Operating  switdiboards, 
switchgear,  tmd  electric  control  and 
protection  equipment 

6.  Keeping  plant  log  and  records  and 
preparing  reports  on  plant  operations. 

7.  Testing,  checking  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  plant 

8.  Cleaning  plant  equipment  when  not 
incidental  to  maintenance  woric. 

9.  Repacking  glands. 
Materials  and  Expenses: 

1.  Labricants  and  control  system  oils. 

2.  Motor  and  generator  brushes. 

539  MisceUaneoas  Hydraulic  Power 
Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  which  are  not  specifically 
provided  for  or  are  not  readily 
assignable  to  odier  hydrauHc  gen«tition 
operation  expense  accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
woric. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds  including  snow 
removal,  and  grass  cutting. 

5.  Snow  removal  from  roads  and 
bridges. 

6.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing,  waste,  hose. 


indicating  lamps,  record  and  report 
forms. 

2.  First-aid  supplies  and  safety 
equipment 

3.  Employees'  service  facilities 
expenses. 

4.  Building  service  supines. 

5.  Commimication  service. 

6.  Office  supplies,  printing  and 
stationery. 

7.  Transportation  expenses. 
&  Fuel. 

9.  Meals,  traveling,  and  incidental 
expenses. 

10.  Research,  development  and 
demonstration  expenses. 

540    Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occxipied,  or 
operated  in  connection  with  hydraulic 
power  generation,  including  amounts 
payable  to  the  United  States  for  the 
occupancy  of  p<Uilic  lands  and 
reservations  for  reservoirs,  dams, 
flumes,  forebays,  penstocks,  and  power 
houses  bat  not  including  transmission 
right-of-way.  (See  §  1767.17  (c).) 

Maintenance 

5451    Maintenance  Supervision  and 
Engineering 
This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
maintenance  of  hydraulic  power 
generating  stations.  Direct  field 
supervision  of  specific  jobs  shall  be 
charged  to  the  appropriate  maintenance 
account  (See  S  1767.17  (a).) 

542  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  hydraulic 
structures,  the  book  cost  of  which  is 
includible  in  Account  331.  Structures 
and  Ipiprovements.  (See  S  1767.17  (b).) 
However,  the  cost  of  labor,  materials 
used,  and  expenses  incurred  in  the 
maintenance  of  fish  and  wiMlif  e  and 
recreation  facilities,  the  book  cost  of 
which  is  includible  in  Account  331, 
Structures  and  Improvements,  shall  be 
charged  to  Account  545,  Maintenance  of 
Miscellaneous  Hydraulic  nant 

543  Maintenance  of  Reservoirs.  Dams, 
and  Waterways 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant 
includible  in  Account  332,  Reservoirs. 
Dams,  and  Waterways.  (See  S  1767.17 
(b).)  However,  the  cost  of  labor, 
materials  used,  and  expenses  incurred 
in  die  maintenance  of  fish  and  wildlife 
and  recreation  facilities,  the  book  cost 
of  which  is  includible  in  Account  332, 
Reservoirs.  Dansr  aad  Waterways,  shall 


be  charged  to  Account  545,  Maintenance 
of  Miscellaneous  Hydraulic  Plant 

544  Maintenance  of  Electric  Plant 
This  account  shall  include  the  cost  oi 

labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant 
includible  in  Account  333.  Water 
Wheels,  Turbines  and  Generators,  and 
Account  334.  Accessory  Electric 
Equipment  (See  {  1767.17  (b).) 

545  Maintenance  of  Miscellaneous 
Hydraulic  Plant 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant  the 
book  cost  of  which  is  includible  in 
Account  335.  Miscellaneous  Power  Plant 
Equipment  and  Account  336,  Roads 
Railroads  and  Bridges.  (See  S  1767.17  • 
(b).)  h  shall  also  include  the  cost  of 
labor,  materials  used,  and  other 
expenses  incurred  in  the  maintenance  of 
(1)  fish  and  wildlife,  and  (2)  recreation 
facilities.  Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

Other  Power  Generation 

Operation 

546  Operation  Supervision  and 
Engineering 

This  account  shaD  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  other  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling  and 
engine  and  generator  operation  shall  be 
charged  to  the  appropriate  account.  (See 
§  1767.17  (a).) 

547  Fuel 

This  account  shall  include  the  cost 
delivered  at  the  station  (See  Account 
151,  Fuel  Stock)  of  all  fuel,  such  as  gas, 
oil,  kerosene,  and  gasoline  used  in  other 
power  generation. 

548  Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  electric  equipment  in 
other  power  generating  stations,  to  the 
point  where  electricity  leaves  for 
conversion  for  transmission  or 
distribution. 

Items 

Labor 

1.  Supervising  other  power  generation 
operation. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  apparatus  and 
switching  and  other  electric  equipment. 

3.  Keeping  plant  log  ami  records  and 
preparing  reports  on  plant  operations. 

4.  Testing,  checking,  cleaning,  oiling, 
and  adjusting  equipment. 


\ 


Materials  andExpensea: 

1.  Dynamo,  motor,  and  generator 
brushes. 

2.  Lubricants  and  control  system  oils. 

3.  Water  for  cooling  engines  and 
generators. 

549  Miscellaneous  Other  Power 
Generation  Expenses 

This  account  shall  inctode  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  operation  of  other  power 
generating  stations  which  are  not 
specifically  provided  for  or  are  not 
readily  assignable  to  other  generation 
expense  accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds,  including  snow 
removal,  and  gnass  cutting. 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Building  service  supplies 

2.  First-aid  supplies  and  safiety 
equipment. 

3.  Communication  service. 

4.  Employee's  service  fadbties 
expense*. 

5.  Office  supplies,  printing  and 
stationery. 

6.  Transportation  expense. 

7.  Meaiai,  trsvding,  iuid  incidental 
expenses. 

8.  Fuel  for  heating. 

9.  Water  for  fire  protection  or  general 
use. 

10.  Miscellaneous  supplies,  such  as 
hand  tools,  drills,  saw  blades,  and  files. 

11.  Research,  development  and 
demonstration  expenses. 

550  Rents 

This  account  shall  include  all  rents  of 
property  of  other  used,  occupied,  or 
operated  m  cormection  with  other  power 
generation.  (See  S  1767.17  (c).) 

Afo/nteno/ice 

551  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
maintenance  of  other  power  generating 
stations.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account.  (See 
§  1767.17  (a).) 

552  Maintenance  of  Structures 

This  account  shaD  include  die  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  faciUties 
used  and  expenses  incurred  in 


maintenance  of  facilities  used  in  other 
power  generation,  the  book  cost  of 
which  ht  includible  in  Acooant  341. 
Structures  and  Improvements,  and 
Account  342.  PViel  Hdders,  Prodocers 
and  Accessories.  (See  {  1767.17  (b).) 

553  Maintenance  of  Generating  and 
Electric  Equipment 

This  accotmt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant  tiM 
book  cost  of  whidi  is  includible  in 
Account  343,  Prime  Movers;  Account 
344,  Generators;  and  Account  345. 
Accessory  Electric  Equipment  (See 
S  1767.17  (b).) 

554  Maintenance  i^  Miscellaneous 
CHher  Power  Generatkm  Ptani 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  other  power 
generation  plant  the  book  cost  of  w^ch 
is  includible  in  Account  346, 
Miscellaneous  Power  Plant  Equipment 
(See  S  1767.17  (b).} 

Other  Power  Supfriy  Kxpsasaa 

555  Purchased  Power 

A.  This  account  ^lall  include  the  cost 
at  point  of  receipt  by  the  utility  of 
electricity  purchased  for  resale.  It  shall 
also  include,  net  settlements  for 
exchange  of  electricity  or  power,  such  as 
economy  energy,  off-peak  energy  for  on- 
peak  energy,  and  spinning  reserve 
capacity.  In  addition,  the  account  shall  , 
include  the  net  settlements  for 
transactions  under  pooling  or 
interconnection  agreements  wherein 
there  is  a  balancing  of  debits  and  credits 
for  energy,  or  capacity.  Distinct 
purchases  and  sales  shaD  not  be 
recorded  as  exchanges  and  net  amounts 
only  recorded  merely  because  debit  and 
credit  amounts  are  combined  in  the 
voucher  settlement , 

B.  the  records  supporting  this  account 
shall  show,  by  months,  the  demands  and 
demand  charges,  kilowatt-hours  and 
prices  thereof  under  each  purchase 
contract  and  the  charges  and  credits 
under  each  exchange  or  power  pooling 
contract. 

556  System  Control  and  Load 
Dispatching 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  load 
dispatching  activities  for  system  control. 
Utilities  having  an  interconnected 
electric  system  or  (^>erating  under  a 
central  authority  which  controls  the 
production  and  dispatching  of  riectricity 
may  apportion  these  costs  to  this 
account  and  Account  561.  Load 
Dispatching,  and  Account  581,  Load 
Dispatching. 


Items 

Labor 

1.  Allocating  loads  to  plants  and 
interconnections  with  others. 

2.  Directing  switching. 

3.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test  and  emergency 
purposes. 

4.  Controlling  system  voltages. 

5.  Recording  loadings,  and  water 
conditions. 

6.  Preparing  operating  reports  and 
data  for  billing  and  budget  purposes. 

7.  Obtaining  reports  on  the  weather 
and  special  events. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  System  record  and  report  fbims. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  repwts. 

557    Other  Expenses 

A.  This  account  shall  be  charged  with 
any  production  expenses  including 
expenses  incurred  directly  in  connection 
with  the  purchase  of  electricity,  which 
are  not  specifically  provided  for  in  other 
production  expense  sccounts.  Charges 
to  this  account  shall  be  supported  so 
that  a  description  of  each  type  of  charge 
with  be  reachly  avaOable. 

B.  Recoveries  from  insurance 
companies,  under  use  snd  occupancy 
provisions  of  policies,  of  amounts  in 
reimbursement  of  excessive  or  added 
productions  costs  for  which  the 
insurance  company  is  liable  under  the 
terms  of  the  policy  shall  be  credited  to 
this  account. 

TransmissiiMi  Expenses 

Operation 

560  Operation  Supervision  and 

Engineering 

This  account  shall  incbde  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  the  transmission  system  as 
a  whole.  Direct  supervision  of  specific 
activities,  such  as  station  operation  and 
line  operation  shall  be  charged  to  the 
appropriate  account  (See  1 1767.17  (a).) 

561  Load  Dispatching 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  load  dispatching  operations 
pertaining  to  the  transmission  of 
electricity. 

Items 

Labm: 

1.  Direct  switching. 
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2.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test,  and  emergency 
purposes. 

3.  Controlling  system  voltages. 

4.  Obtaining  reports  on  the  weather 
and  special  events. 

5.  Ih«paring  operating  reports  and 
data  for  billing  and  budget  purposes. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  System  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  reports. 

562  Station  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  transmission 
substations  and  switching  stations.  If 
transmission  station  equipment  is 
located  in  or  adjacent  to  a  generating 
station,  the  expenses  applicable  to 
transmission  station  operations  shall 
nevertheless  be  charged  to  this  account 

Items 

Labor 

1.  Supervising  station  operation. 

2.  Adjusting  station  equipment  where 
such  adjustment  primarily  affects 
performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  current  in 
fields  of  a  machine  or  changing  voltage 
of  regulators,  changing  station 
transformer  taps. 

3.  Inspecting,  testing,  and  calibrating 
station  equipment  for  the  purpose  of 
checking  its  performance. 

4.  Keeping  station  log  and  records  and 
preparing  records  on  station  operation. 

5.  Operating  switching  and  other 
station  equipment 

6.  Standing  watch,  guarding,  and 
patrolling  station  and  station  yard. 

7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

Materials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating  suppUes,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
supplies,  such  as  ink  and  charts. 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expenses. 

7.  Meals,  traveling,  and  incidental 
expenses. 

563  Overhead  Line  Expenses 

564  Underground  Line  Expenses 


expenses  incurred  in  the  operation  of 
transmission  Unes. 

B.  If  the  expenses  are  not  substantial 
for  both  overhead  and  underground 
lines,  these  accounts  may  be  combined. 

Items 

Labor 

1.  Supervising  line  operation. 

2.  Inspecting  and  testing  lightning 
arresters,  circuit  breakers,  switches,  and 
groimds. 

3.  Load  tests  of  circuits. 

4.  Routine  line  patrolling. 

5.  Routine  voltage  surveys  made  to 
determine  the  condition  or  efficiency  of 
transmission  system. 

6.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
operating  purposes.  (Switching  for 
construction  or  maintenance  purposes  is 
not  includible  in  this  account.) 

7.  Routine  inspection  and  cleaning  of 
manholes,  conduit  network,  and 
transformer  vaults. 

8.  Electrolysis  surveys. 

9.  Inspecting  and  adjusting  line-testing 
equipment  such  as  voltmeters, 
ammeters,  and  wattmeters. 

10.  Regulation  and  addition  of  oil  or 
gas  in  high-voltage  cable  systems. 

Materials  and  Expenses: 

1.  Transportation  expenses. 

2.  Meals,  traveling,  and  incidental 
expenses. 

3.  Tool  expenses. 

4.  Operating  supplies,  such  as 
instrument  charts,  and  rubber  goods. 

565  Transmission  of  Electricity  by 
Others 

This  account  shall  include  amounts 
payable  to  others  for  the  transmission  of 
the  utility's  electricity  over  transmission 
facilities  owned  by  others. 

566  Miscellaneous  Transmission 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  transmission  map  and  record 
work,  transmission  office  expenses,  and 
other  transmission  expenses  not 
provided  for  elsewhere. 

Items 

Labor 

1.  General  records  of  physical 
characteristics  of  lines  and  stations, 
such  as  capacities. 

2.  Ground  resistance  records. 

3.  Janitor  work  at  transmission  office 
buildings,  including  care  of  grounds, 
snow  removal,  and  grass  cutting. 

4.  Joint  pole  maps  and  records. 

,  5.  Line  load  and  voltage  records. 

6.  Preparing  maps  and  prints. 

7.  General  clerical  and  stenoizraohic 


Materials  and  Expenses: 

1.  Communication  service. 

2.  Building  service  supplies. 

3.  Map  and  record  supplies. 

4.  Transmission  office  supplies  and 
expenses,  printing  and  stationery. 

5.  First-aid  supplies. 

e.  Research,  development  and 
demonstration  expenses. 

567  Rents 

This  account  shall  include  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  the 
transmission  system,  including 
payments  to  the  United  States  and 
others  for  use  of  public  or  private  lands 
and  reservations  for  transmission  line 
rights-of-way.  (See  %  1767.17  (c).) 

Maintenance 

568  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  the  transmission  system. 
Direct  field  supervision  of  specific  jobs 
shall  be  charged  to  the  appropriate 
maintenance  account  (See  9  1767.17 
(a).) 

569  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
structures,  the  book  cost  of  which  is 
includible  in  Account  352.  Structives 
and  Improvements.  (See  { 1767.17  (b).) 

570  Maintenance  of  Station  Equipment 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  station 
equipment,  the  book  cost  of  which  is 
includible  in  Account  353,  Station 
Equipment  (See  S  1767.17  (b).) 

571  Maintenance  of  Overhead  Lines 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  transmission 
plant,  the  book  cost  of  which  is 
includible  in  Account  354,  Towers  and 
Fixtures:  355,  Poles  and  Fixtures;  356, 
Overhead  Conductors  and  Devices;  and 
359,  Roads  and  Trails.  (See  S  1767.17 
(b).) 

Items 

1.  Work  of  the  following  character  on 
poles,  towers,  and  Tixtures: 

a.  Installing  or  removing  additional 
clamps  or  strain  insulators  on  guys  in 
place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  the  same  pole  or  section  of 
line. 


'  d  Read^ostiag  end  rfmwgmg  position 
ofgnysorbraaes. 

e  Realignii^  and  straightening  poles, 
crossarms  braces,  and  oAer  pole 
fixtures. 

f.  Reconditioning  reclaimed  pole 
fixtiu«s. 

g.  Relocating  Grossartns,  racks, 
brackets,  and  other  fixtures  on  poles. 

h.  R^Miring  or  realigning  pins,  racks, 
or  brackets. 

L  Rqtairing  pole  supported  platform. 

].  Repairs  by  others  to  jointly  owned 
poles. 

k.  Shaving,  cutting  rot  or  testing  poles 
or  crossarms  ia  use  or  salvaged  for 
reuse. 

1.  Stubbing  poles  already  in  service, 
m.  Supporting  fixtures  and  conductors 

and  transferring  them  to  new  poles 
during  pole  replacements. 

n.  Maintenance  of  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  on 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts,  line  switches,  and  line  breakers. 

b.  Cleaning  insulators  and  bushings. 

c.  Refusing  cutouts. 

d.  Repairing  line  oil  circuit  breakers 
and  associated  relays  and  control 
wiring. 

e.  Repairing  grounds. 

f.  Resagging,  retyping,  or  rearranging 
position  or  spacing  of  conductors. 

g.  Standing  by  phones,  going  to  calls. 
cutting  faulty  Hnes  dear,  or  similar 
activities  at  times  of  emergencies. 

h.  Sampling,  testing,  changing, 
purifying,  and  replenishing  insulating 
oiL 

i.  Repairing  line  testing  equipment 

}.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  tor 
maintenance  purposes. 

k.  Trimming  trees  and  clearing  brush. 

1.  Chemical  treatment  of  right  of  way 
areas  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  oa 
roads  and  traik: 

a.  Repairing  roadways  and  bridges. 

b.  Trimming  trees  and  brush  to 
maintain  previous  roadway  clearance. 

&  Snow  removal  from  roads  and 
trails.  1 1 

d.  Maintenaince  work  on  publicly 
owned  roads  and  trails  when  done  by 
utility  at  its  expense. 
572    Maintenance  of  Underground 
Lines 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  transmission 
plant  the  book  cost  of  which  is 
includible  in  Accounts  357.  Underground 
Conduit  and  Account  358,  Underground 


Itaaa 

1.  Woflc  of  die  following  diaracter  on 
underground  conduit: 

a.  Cfeaning  ducts,  manholes,  and 
sewer  connections. 

b.  Minor  alterations  of  handholes. 
manholes,  or  vaults. 

c.  Refastening,  repairing,  or  moving 
raclis.  ladders,  hangers  in  manholes,  or 
vaults. 

d.  Mugging  and  riielving  or  replugging 
ducts. 

e.  Repairs  to  sewers  and  drains,  walls 
and  floors,  rings  and  covers. 

2.  Work  of  the  folknving  diaracter  on 
underground  conductors  and  devices: 

a.  Repairing  oil  drcnit  breakers, 
switches,  cutouts,  and  control  wiring. 

b.  Repairing  grounds. 

c  Retraining  and  reconnecting  cables 
in  manholes,  including  transfer  of  cables 
from  one  duct  to  another. 

d.  Repairing  conductors  and  splices. 

e.  Repairing  or  moving  junction  boxes 
and  podieads. 

t  Refireproofing  of  cables  and 
repairing  supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cables. 

h.  Reftairing  caUe  bonding  systems. 

i.  Sampling,  testing,  changing, 
purifying,  and  replenishing  insulating 
oil. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits,  and  equipment  for 
maintenance  purposes. 

k.  Repairing  line  testing  equipment 

I.  Repairs  to  oil  or  gas  equipment  in 
high-voltage  cable  system  and 
replacement  of  oil  or  gas. 
573    Maintenance  of  Miscellaneous 
Transmission  Plant 

This  account  shall  indode  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  owned  or 
leased  plant  which  is  assignable  to 
transmission  operations  and  is  not 
provided  for  elsewhere.  (See  1 1767.17 
(b).) 

Distribution  Expenses 

<^}eration 

580  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  the  distribution  system. 
Direct  supervision  of  speciHc  activities, 
such  as  station  operation,  line  operation, 
and  meter  departanent  operation  shall  be 
charged  to  the  appropriate  account.  (See 
§  1767.17  (a).) 

581  Load  Diapatdung 

This  account  (the  keepine  of  which  is 


expenses  incurred  in  load  di^Mtching 
operations  pertaining  to  die  (tistribatiap 
of  electridty. 

Items 

Labor 

1.  Direct  switching. 

2.  Arranging  and  controlling 
clearances  for  coostntction, 
maintenance,  test  and  emetgemy 
purposes. 

3.  Controlling  system  voltages. 

4.  Preparing  operating  reports. 

5.  Obtaining  reports  on  the  weather 
and  special  events. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  System  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

582    Station  Expenses 

This  account  shall  indnde  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  operation  of  distribution 
substations. 

Items 

Labor 

1.  Supervising  station  operation. 
,  2.  Adjusting  station  equipment  where  ' 
such  adjustment  primarily  affects 
performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  current  in 
fields  of  a  machine,  changing  voltage  of 
regulators,  or  changing  station 
transformer  taps. 

3.  Keeping  station  log  and  records  and 
preparing  reports  in  station  operation. 

4.  Inspecting,  testing,  and  calibrating 
station  equipment  for  the  purpose  of 
checking  its  performance. 

5.  Operating  switching  and  other 
station  equipment 

6.  Standing  watch,  guarding,  and 
patrolling  station  and  station  yard. 

7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  grounds;  induding  snow 
removal,  and  grass  cutting. 

Materials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating  supplies,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
supplies,  such  as  ink  and  charts. 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expense. 

7.  Meals,  traveling,  and  inddental 
expenses. 

Note:  If  the  utility  owns  storage  battery 
equipment  used  for  supplying  electricity  to 

riialnfn»ra  in  nonnflA  nf  PTTic>r0i>nr!V   t\\£>  m«l 
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soda,  automatic  ceU  fillers,  and  add  proof 
shoes  shall  be  included  in  this  account  If 
significant  in  amount  a  separate  subdivision 
shall  be  maintained  for  such  expenses. 

583  Overhead  Line  Expenses 

584  Underground  Line  Expenses 

These  accounts  shall  include, 
respectively,  the  cost  of  labor  materials 
used,  and  expenses  incurred  in  the 
operation  of  overhead  and  underground 
distribution  lines. 

Items 

Labor 

1.  Supervising  line  operation. 

2.  Changing  line  transformer  taps. 

3.  Inspecting  and  testing  lifting 
arresters,  line  circuit  breakers,  switches, 
and  grounds. 

4.  Inspecting  and  testing  line 
transformers  for  the  purpose  of 
determining  load,  temperatiire.  or 
operation  performance. 

5.  Patrolling  lines. 

6.  Load  tests  and  voltage  surveys  of 
feeders,  circuits,  and  line  transformers. 

7.  Removing  line  transformers  and 
voltage  regulators  with  or  without 
replacement 

8.  Installing  line  transformers  or 
voltage  regulators  with  or  without 
change  in  capacity  provided  that  the 
cost  of  first  instaUation  of  these  items  is 
included  in  Account  368,  Line 
Ttansformers. 

9.  Voltage  surveys,  either  routine  or 
upon  request  of  ctistomers,  including 
voltage  tests  at  customer's  main  switch. 

10.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
operation  purposes. 

11.  Electrolysis  surveys. 

12.  Inspecting  and  adjusting  line 
testing  equipment 

Materials  and  Expenses: 

1.  Tool  expense. 

2.  Transportation  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Operating  supplies,  such  as 
instrument  charts,  and  rubber  goods. 
585    Street  Lighting  and  Signal  System 

Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in:  (1)  The  operation  of  street 
lighting  and  signal  system  plant  which  is 
owned  or  leased  by  the  utility^  and  (2) 
the  operation  and  maintenance  of  sudi 
plant  owned  by  customers  where  such 
work  is  done  regularly  as  a  part  of  the 
street  lighting  and  signal  system  service. 

Items 

Labm: 

1.  Supervising  street  lighting  and 
signal  systems  operation. 


2.  Replacing  lamps  and  incidental 
cleaning  of  glassware  and  Hxtures  in 
connection  therewith. 

3.  Routine  patrolling  for  lamp  outages, 
extraneous  nuisances,  or 
encroachments. 

4.  Testing  lines  and  equipment 
including  voltage~and  current 
measurement 

5.  Winding  and  inspection  of  time 
switch  and  other  controls. 

Materials  and  Expenses: 

1.  Street  lamp  renewals. 

2.  Transportation  and  tool  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

588    Meter  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  operation  of  customer 
meters  and  associated  equipment 

Items 

Labor 

1.  Supervising  meter  operation. 

2.  Clerical  woric  on  meter  history  and 
associated  equipment  record  cards,  test 
cards,  and  reports. 

3.  Disconnecting  and  reconnecting, 
removing  and  reinstalling,  sealing  and 
unsealing  meters  and  other  metering 
equipment  in  connection  with  initiating 
or  terminating  services  including  the 
cost  of  obtaining  meter  readings,  if 
incidental  to  such  operation. 

4.  Consolidating  meter  installations 
due  to  elimination  of  separate  meters  for 
different  rates  of  service. 

5.  Changing  or  relocating  meters, 
instrument  transformers,  time  switches, 
and  other  metering  equipment 

6.  Resetting  time  controls,  checking 
operation  of  demand  meters  and  other 
metering  equipment  when  done  as  an 
independent  operation. 

7.  Inspecting  and  adjusting  meter 
testing  equipment 

8.  Inspecting  and  testing  meters, 
instrument  transformers,  time  switches, 
and  other  metering  equipment  on 
premises  or  in  shops  excluding 
inspecting  and  testing  incidental  to 
maintenance. 

Materials  and  Expenses: 

1.  Meter  seals  and  miscellaneous 
meter  supplies. 

2.  Transportation  expenses. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Tool  expenses. 

Note.  The  cost  of  the  first  setting  and 
testing  of  a  meter  is  chargeable  to  utility 
i^ant  Account  370,  Meters. 

587    Customer  Installations  Expenses 
This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  woiic  on  customer 


installations  in  inspecting  premises  and 
in  rendering  services  to  customers  of  the 
nature  of  those  indicated  by  the  list  of 
items  hereunder. 

Items 

Labor 

1.  Supervising  customer  installations 
work. 

2.  Inspecting  premises,  including  the 
check  of  wiring  for  code  compliance. 

3.  Investigating,  locating,  and  clearing 
grounds  on  customers'  wiring. 

4.  Investigating  service  complaints, 
including  load  tests  of  motors  and 
lighting  and  power  circuits  on 
customers'  premises;  field  investigations 
of  complaints  on  bills  or  of  voltage. 

5.  Installing,  removing,  renewing,  and 
changing  lamps  and  fuses. 

6.  Radio,  television,  and  similar 
interference  work  including  erection  of 
new  aerials  on  customers'  premises  and 
patrolling  of  lines,  testing  of  lightning 
arresters,  inspection  of  pole  hardward, 
and  examination  on  or  off  premises  of 
customers'  appliances,  wiring,  or 
equipment  to  locate  cause  of 
interference. 

7.  Installing,  connecting,  reinstalling, 
or  removing  leased  property  on 
customers'  premises. 

&  Testing,  adjusting,  and  repairing 
customers'  fixtures  and  appliances  in 
the  shop  or  on  premises. 

g.  Cost  of  changing  customers' 
equipment  due  to  changes  in  service 
characteristics. 

10.  Investigation  of  current  diversion 
including  setting  and  removal  of  check 
meters  and  securing  special  readings 
tiiereon;  special  calls  by  employees  in 
connection  with  discovery  and 
settlement  of  current  diversion:  changes 
in  customer  wiring;  and  any  other  labor 
cost  identifiable  as  caused  by  current 
diversion. 

Materials  and  Expenses: 

1.  Lamp  and  fuse  renewals. 

2.  Materials  used  in  servicing 
customers'  fixtures,  appliances,  and 
equipment 

3.  Power,  light  heat  telephone,  and 
other  expenses  of  the  appliance  repair 
department 

4.  Tool  expense. 

5.  Transportation  expense,  including 
pickup  and  delivery  charges. 

8.  Meals,  traveling,  and  incidental 
expenses. 

7.  Rewards  paid  for  discovery  of 
ciurent  diversion. 

Nola  A:  Amounts  billed  customers  for  any 
work,  the  cost  of  which  is  charged  to  this 
account  shall  be  credited  to  this  account 
Any  excess  over  costs  resulting  therefrom, 
shall  be  transferred  to  Account  451, 
Miscellaneous  Service  Revenues. 


Note  B:  Do  not  include  in  this  account 
expenses  incurred  in  connection  with 
merchandising,  jobbing,  and  contract  work. 

588  Miscellaneous  Distribution 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  distribution  system 
operation  not  provided  for  elsewhere. 

Items 

Labor 

1.  General  records  of  physical 
characteristics  of  lines  and  substations, 
such  as  capacities. 

2.  Ground  resistance  records. 

3.  Joint  pole  maps  and  records. 

4.  Distribution  system  voltage  and 
load  records. 

5.  Preparing  maps  and  prints. 

6.  Service  interruption  and  trouble 
records. 

.  7.  General  clerical  and  stenographic 
work  except  that  chargeable  to  Accoimt 
586,  Meter  Expenses. 
Expenses: 

1.  Operating  records  covering  poles, 
transformers,  manholes,  cables,  and 
other  distribution  facilities.  Exclude 
meter  records  chargeable  to  Account 
586,  Meter  Expenses,  and  station 
records  chargeable  to  Account  582, 
Station  Expenses,  and  stores  records 
chargeable  to  Account  163,  Stores 
Expense  Undistributed. 

2.  Janitor  work  at  distribution  office 
buildings  including  snow  removal  and 
grass  cutting. 

3.  Communication  service. 

4.  Building  service  expenses. 

5.  Miscellaneous  office  supplies  and 
expenses,  printing  and  stationery,  maps 
and  records,  and  first-aid  supplies. 

6.  Research,  development  and 
demonstration  expenses. 

589  Rents 

This  account  shall  include  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  the 
distribution  system,  including  payments 
to  the  United  States  and  others  for  the 
use  and  occupancy  of  public  lands  and 
reservations  for  distribution  line  ri^ts 
of  way.  (See  9  1767.17(c).) 

Maintenance    \ 

590  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  the  distribution  system. 
Direct  field  supervision  of  specific  jobs 
shall  be  charged  to  the  appropriate 
maintenance  account.  (See  S  1767.17(a).) 

591  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 


incurred  in  maintenance  of  structures, 
the  book  cost  of  which  is  includible  in 
Account  361.  Structures  and 
Improvements.  (See  {i767.17(b).) 

592  Maintenance  of  Station  Equipment 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant  the 
book  cost  of  which  is  includible  in 
Account  362,  Station  Equipment,  and 
Account  363>Storage  Battery  Equipment. 
(See  i  1767.17(b).) 

593  Maintenance  of  Overhead  Lines 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  overhead 
distribution  line  faciUties,  the  book  cost 
of  which  is  includible  in  Account  364, 
Poles,  Towers  and  Fixtures;  Account 
365,  Overhead  Conductors  and  Devices; 
and  Account  369,  Services.  (See 
S  1767.17(b).) 

Items 

1.  Woric  of  the  following  character  on 
poles,  towers,  and  fixtures: 

a.  Installing  additional  clamps  or 
removing  clamps  or  strain  insulators  on 
guys  in  place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  pole  or  section  of  line. 

c.  Painting  poles,  towers,  crossarms, 
or  pole  extensions. 

d.  Readjusting  and  changing  position 
of  guys  or  braces. 

e.  Realigning  and  straightening  poles, 
crossarms,  braces,  pins,  racks,  brackets, 
and  other  pole  fixtures. 

f.  Reconditioning  reclaimed  pole 
fixtures. 

g.  Relocating  crossarms,  raclcs, 
brackets,  and  other  fixtures  on  poles. 

h.  Repairing  pole  supported  platform. 

i.  Repairs  by  others  to  jointly  owned 
poles. 

j.  Shaving,  cutting  rot  or  treating 
poles  or  crossarms  in  use  or  salvaged  for 
reuse. 

k.  Stubbing  poles  already  in  service. 

1.  Supporting  conductors, 
transformers,  and  other  fixtures  and 
transferring  them  to  new  poles  during 
pole  replacements. 

m.  Maintaining  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  on 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts,  line  switches,  line  breakers,  and 
capacitor  installations. 

b.  Cleaning  insulators  and  bushings. 

c.  Refusing  line  cutouts. 

d.  Repairing  line  oil  circuit  breakers 
and  associated  relays  and  control 
wiring. 

e.  Repairing  grounds. 

f.  Resagging,  retying,  or  rearranging 
position  or  spacing  of  conductors. 


g.  Standing  by  phones,  going  to  calls, 
cutting  faulty  lines  clear,  or  similar 
activities  at  times  of  emergency. 

h.  Sampling,  testing,  changing, 
purifying,  and  replenishing  insiJdating 
oil. 

i.  Transferring  loads,  switching,  and 
recoimecting  circuits  and  equipment  for 
maintenance  purposes. 

j.  Repairing  line  testing  equipment. 

k.  Trimming  trees  and  cleaning  brush. 

1.  Chemical  treatment  of  right-of-way 
area  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  on 
overhead  services: 

a.  Moving  position  of  service  either  on 
pole  or  on  customers'  premises. 

b.  Pulling  slack  in  service  wire. 

c.  Retying  service  wire. 

d.  Refastening  or  tightening  service 
bracket 

594    Maintenance  of  Underground 
Lines 
This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
underground  distribution  line  facilities, 
the  book  cost  of  which  is  includible  in 
Account  366,  Underground  Conduit; 
Account  367,  Underground  Conductors 
and  Devices;  and  Account  369,  Services. 
(See  S  1767.17  (b).) 

Items 

1.  Work  of  the  following  character  on 
underground  conduit 

a.  Cleaning  ducts,  manholes,  and 
sewer  coimections. 

b.  Moving  or  changing  position  of 
conduit  or  pipe. 

c.  Minor  alterations  of  handholes, 
manholes,  or  vaults. 

d.  Refastening,  repairing,  or  moving 
racks,  ladders,  or  hangers  in  manholes 
or  vaults. 

e.  Plugging  and  shelving  ducts. 

f.  Repairs  to  sewers,  drains,  walls, 
and  floors,  rings,  and  covers. 

2.  Work  of  the  following  character  on 
underground  conductors  and  devices: 

a.  Repairing  circuit  breakers, 
switches,  cutouts,  network  protectors, 
and  associated  relays  and  control 
wiring. 

b.  Repairing  grounds. 

c.  Retraining  and  reconnecting  cables 
in  manholes  including  transfer  of  cables 
from  one  duct  to  another. 

d.  Repairing  conductors  and  splices. 

e.  Repairing  or  moving  junction  boxes 
and  potheads. 

f.  Refireproofing  cables  and  repairing 
supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cables. 

h.  Repairing  cable  bonding  systems. 
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i.  Sampling,  tesfing,  changing, 
purifying,  and  Teplenislong  iuBidutiiig 
oU.  ^^^^ 

j.  Traiufiaiiiig  loads,  switching  and 
reconnecting  carcoito  and  equipneat  for 
maintenance  purposes. 

k.  Repairiag  fine  teafiag  equqMnent. 

L  ReyaiilnB  oil  or  gas  ecpjipment  in 
high  voltage  cable  systems  and 
replaoement  of  od  or  gas. 

S.  Wosk  of  die  foUowmg  dtaracter  en 
undergroond  services: 

a.  Cleening  ducts. 

b.  Repairing  any  undergBOttDd  service 
plant 

595  Maintenance  of  Line  TraasfonneTa 
Th»  account  shall  include  the  cost  of 

labor,  matetisds  ased,  and  expenses 
incurred  in  naintenanoe  of  distribntion 
line  transformers,  the  book  cost  cl 
which  is  includible  in  Account  368,  line 
Transformers.  (See  5 1767.17  (b).) 

596  Maiateaoace  of  Street  Limiting 
and  Signal  Systems 

This  account  shaU  inclade  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  m  raaitttenance  of  plant  the 
book  cQst  of  which  is  inclatMble  in 
Accotmt  373,  Street  Lighting  and  Signal 
SystesDS.  (See  i  1767^  (b).) 

597  Maiatenamx  of  Meters 

Tins  acooont  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of  meters 
and  meter  testing  equipment,  the  book 
cost  (rf  wfaidi  is  indudible  in  Account 
370,  Meters,  and  Account  395, 
Laboratory  Equipment,  isHipectivdy. 
(See  S  1767.17(b).) 

598  Maintenance  of  Miscellaneons 
Distribution  Plant 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incorred  in  maintenance  of  plant,  the 
book  cost  of  whidi  is  includible  in 
Account  371,  Installations  on  Customers' 
Premises,  and  Account  372,  Leased 
Property  on  Customers*  Premises,  and 
any  other  plant  the  maintenance  of 
wUdi  is  assignable  to  the  distribution 
fttuctiini  and  is  not  provided  for 
elsewhere.  (See  1 1767.17  (b).) 

Iteau 

1.  Work  of  similar  nature  to  that  fisted 
in  other  distribution  maintenance 


2. 14aintenance  of  6&tB  furniture  and 
equipment  used  by  distoibution  system 
departmenL 

Customer  Aoooimts  Expenses 

Operation 

901    Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  supervision  of 


customer  accounting  and  collecting 
activities.  Direct  siq)ervision  of  a 
specific  activity  shall  be  charged  to 
Account  902.  Meter  Reading  Expenses, 
or  Account  903,  Customer  Records  and 
Collection  Expenses,  as  appropriate. 
(See  1787.17  (a).) 
902    Meter  Reading  Expenses 

This  account  shaH  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  reading  customer  meters, 
and  determining  consumption  when 
performed  by  employees  engaged  in 
reading  me  tos. 

Items 

Labor: 

1.  Addressing  fonas  for  obtaining 
meter  readings  by  mail 

2.  Changing  and  coUectiog  meter 
charts  used  for  billing  purposes. 

3.  Inspecting  time  clocks  and  cheddi^ 
seals  when  performed  by  meter  readers 
and  the  work  represents  a  minor  activity 
incidental  to  reader  meter  rea^ng 
routine. 

4.  Reading  meters,  including  demand 
meters,  and  obtaining  load  information 
for  billing  purposes.  Exclude  and  charge 
to  Account  586.  Meter  Expenses,  or  to 
Account  903,  Customer  Records  and 
CoUection  Expenses,  as  applicable,  the 
cost  of  obtaining  meter  readings,  first . 
and  finaL  if  incidental  to  the  operation 
of  removing  or  resetting,  sealing  or 
lodking.  and  discoimecting  or 
reconnecting  SKters. 

5.  Computing  consumption  from  meter 
reader's  bo(A  or  firom  reports  by  mail 
when  done  by  employees  engaged  ia 
reading  meters. 

6.  Collecting  from  prepayment  meters 
wfam  inodental  to  m^er  reading. 

7.  Maintaining  record  of  customers' 
keys. 

8.  Computing  estimated  or  average 
consmaption  when  performed  by 
employees  engaged  in  reading  meters. 

Materials  and  Expenses: 

1.  Badges,  lamps,  and  uraforms. 

2.  Deimnd  chtirts,  meter  books  and 
binders  and  forms  for  recording 
readings,  but  not  the  cost  of  preparation. 

3.  Postage  and  supplies  used  in 
obtaining  meter  readings  by  maiL 

4.  Transportation,  meals,  tmd 
incidental  expenses. 

903    Cttstomer  Records  and  Collection 
Expenses 
This  account  shaH  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  wodc  on  customer 
applications,  contracts,  orders,  credit 
investigations,  billing  and  accounting, 
collections  and  complaints. 

Items 
Labor 


l.Reeeiviag,  preparing.  JBcarding,  and 
handling  routine  orders  for  service, 
disconnections,  transfers  or  meter  tests 
initiated  by  the  customer,  excluding  the 
cost  of  carrying  out  such  orders,  which 
is  chargeable  to  die  account  appropriate 
for  the  work  called  for  by  such  orders. 

2.  Investigations  of  customers'  credit 
and  keeping  of  records  pertaining 
thereto,  including  records  of 
uncollectible  accounts  written  off. 

3.  Receiving,  refunding,  or  applying 
customer  deposits  and  maintaining 
customer  deposit,  line  extension,  and 
other  miscellaneous  records. 

4.  Checking  consumption  shown  by 
meter  readers'  reports  where  incidei^l 
to  preparation  of  billing  date. 

5.  Preparing  address  plates  and 
addressing  bills  and  delinquent  notices. 

6.  Preparing  billing  data. 

7.  Operating  hdling  and  Ixuikkeeping 
machines. 

8.  Verifying  billing  records  with 
contracts  or  rats  schedules. 

9.  Preparing  bills  for  delivery  and 
mailing  or  delivering  bills. 

la  Collecting  revenues,  including 
collection  from  prepaymeitf  meters. 
unless  incideatal  to  meter-reading 
operations. 

11.  Balancing  coUectiens,  preparing 
collections  for  deposit,  and  preparing 
cash  reports. 

12.  Posting  collections  and  other 
credits  or  charges  to  customer  aoconnts 
and  extending  unpaid  balances. 

13.  Balancing  customer  accounts  and 
controls. 

14.  Preparing,  mailing,  or  delivering 
delinquent  notices  and  preparing  reports 
of  delinquent  accounts. 

15.  Final  meter  reading  of  dehnquent 
accounts  when  done  by  collectors 
incidental  to  regular  activities. 

16.  Disocmnecting  and  reconnecting 
service  because  of  nonpaymoit  bills. 

17.  Reoeivmg.  recording,  and  handling 
of  inquiries,  oooqdaints.  and  requests  for 
investigations  from  customers,  including 
preparation  of  necessary  orders,  but 
excluding  the  cost  of  carrymg  out  sodi 
orders,  which  is  chargeable  to  the 

.  account  appropriate  for  the  work  called 
for  by  such  orders. 

la  Statistical  and  tabulating  work  on 
customer  accounts  and  revenues,  bat 
not  including  special  analyses  for  sales 
departaseBt,  rate  department  or  other 
general  purposes,  unless  tncidenta)  to 
regular  customer  accounting  routiaes. 

19.  Preparing  and  periodically 
rewriting  meter  rea<hng  aheets. 

20.  Determining  consumption  and 
computing  estimated  or  average 
consumption  when  performed  by 
employees  oOier  than  those  engaged  in 
reading  meters. 


Materials  and  Expenses: 

1.  Address  plates  and  supplies. 

2.  Cash  overages  and  shortages. 

3.  Commissions  or  fees  to  others  for 
collecting. 

4.  Payments  to  credit  organizations  for 
investigations  and  reports. 

5.  Postage. 

6.  Transportation  expenses,  including 
transportation  of  customer  bills  and 
meter  books  under  centralized  billing 
procedures. 

7.  Transportation,  meals,  and 
incidental  expenses. 

8.  Bank  charges,  exchange,  and  other 
fees  for  cashing  and  depositing 
customers'  checks. 

9.  Forms  for  recording  orders  for 
services,  or  removals. 

10.  Rent  of  mechanical  equipment 

Note:  The  cost  of  work  on  meter  history 
and  meter  location  records  is  chargeable  to 
Account  586,  Mettr  Expenses. 

904  Uncollectible  Accounts 

This  amount  shall  be  charged  with 
amoimts  sufficient  to  provide  for  losses 
from  imcollectible  utility  revenues. 
Concurrent  credits  shall  be  made  to 
Accoimt  144,  Accumulated  Provision  for 
Uncollectible  Accounts — Credit  Losses 
from  uncollectible  accounts  shall  be 
charged  to  Account  144. 

905  Miscellaneous  Customer  Accounts 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  not  provided  for  in  other 
accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Communication  service. 

2.  Miscellaneous  office  suppUes  and 
expenses  and  stationery  and  printing 
other  than  those  specifically  provided 
for  in  Account  902  and  Account  903. 

Customer  Service  and  Informational 
Expenses 


Operation 

907    Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  supervision  of 
customer  service  activities,  the  object  of 
which  is  to  encourage  safe,  efficient  and 
economical  use  of  the  utility's  service. 
Direct  supervision  of  a  specific  activity 
within  customer  service  and 
informational  expense  classification 
shall  be  charged  to  the  account  wherein 
the  costs  of  such  activity  are  included. 
(See  5  1767.17  (a).) 


908  Customer  Assistance  Expenses 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  providing  instructions  or 
assistance  to  customers,  the  object  of 
which  is  to  encoiu-s^  safe,  efficient  and 
economical  use  of  me  utility's  service. 

Items 

Labor: 

1.  Direct  supervision  of  department 

2.  Processing  customer  inquiries 
relating  to  the  proper  use  of  electric 
equipment  the  replacement  of  such 
equipment  and  information  related  to 
such  equipment 

3.  Advice  directed  to  customers  as  to 
how  they  may  achieve  the  most  efficient 
and  safest  use  of  electric  equipment 

4.  Demonstrations,  exhibits,  lectures, 
and  other  programs  designed  to  instruct 
customers  in  the  safe,  economical,  or 
efficient  use  of  electric  service,  and/or 
oriented  toward  conservation  of  energy. 

5.  Engineering  and  technical  advice  to 
customers,  the  object  of  which  is  to 
promote  safe,  efficient  and  economical 
use  of  the  utility's  service. 

Materials  and  Expenses: 

1.  Supplies  and  expenses  pertaining  to 
demonstrations,  exhibits,  lectures,  and 
other  programs. 

2.  Loss  in  value  on  equipment  and 
appliances  used  for  customer  assistance 
programs. 

3.  Office  supplies  and  expanses. 

4.  Transportation,  meals,  and 
incidental  expenses. 

Note:  Do  not  include  in  this  account 
expenses  that  are  provided  for  elsewhere, 
such  as  Accounts  416,  Costs  and  Expenses  of 
Merchandising,  Jobbing,  and  Contract  Woriq 
587,  Customer  Installations  Expenses;  and 
912,  Demonstrating  and  Selling  Expenses. 

909  Informational  and  Instructional 
Advertising  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  activities  which  primarily 
convey  information  as  to  what  the  utility 
urges  or  suggests  customers  should  do  in 
utilizing  electric  service  to  protect  health 
and  safety,  to  encourage  environmental 
protection,  to  utilize  their  electric 
equipment  safely  and  economically,  or 
to  conserve  electric  energy. 

Items 

Labor 

1.  Direct  supervision  of  information 
activities. 

2.  Preparing  informational  materials 
for  newspapers,  periodicals,  and 
billboards  and  preparing  and  conducting 
informational  motion  pictures,  radio  and 
television  programs. 

3.  Preparing  informational  booklets 
and  bulletins  used  in  direct  mailings. 


4.  Preparing  informational  vrindow 
and  other  displays. 

5.  Employing  agencies,  selecting 
media,  and  conducting  negotiations  in 
connection  with  the  placement  and 
subject  matter  of  information  programs. 

Materials  and  Expenses: 

1.  Use  of  newspapers,  periodicals, 
billboards,  and  radio  for  informational 
purposes. 

2.  Postage  on  direct  mailings  to 
customers  exclusive  of  postage  releted 
to  billings. 

3.  Printing  of  informational  booklets, 
dodgers,  and  bulletins. 

4.  Supplies  and  expenses  in  preparing 
informational  materials  by  the  utility. 

5.  Office  supplies  and  expenses. 

Note  A:  Exclude  from  this  account  and 
charge  to  Account  930.2,  Miscellaneous 
General  Expenses,  the  cost  of  publication  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  fmancial  statements,  and 
other  notices  of  a  general  corporate 
character.  Also  exclude  all  expenses  of  a  ' 
promotional,  institutional,  gooidwill,  or 
political  nature,  which  are  includible  in  such 
accounts  as  913,  Advertising  Expenses;  930.1, 
General  Advertising  Expenses;  and  428.4, 
Expenditures  for  Certain  Civic,  Political  and 
Related  Activities. 

Note  B:  Entries  relating  to  informational 
advertising  included  in  this  account  shall 
contain  or  refer  to  supporting  documents 
which  identify  the  speciHc  advertising 
message.  If  references  are  used,  copies  of  the 
advertising  message  shall  l>e  readily 
available. 

910  Miscellaneous  Customer  Service 
and  Informational  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  connection  with  customer 
service  and  informational  activities 
which  are  not  includible  in  other 
^  customer  information  expense  accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  customer 
service  and  informational  programs. 

2.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Communication  service. 

2.  Printing,  postage,  and  office 
supplies  expenses. 

Sales  Expenses 

Operation 

911  Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  supervision  of 
sales  activities,  except  merchandising. 
Direct  supervision  of  a  specific  activity, 
such  as  demonstrating,  selling,  or 
advertising  shall  be  charged  to  the 
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account  wliereiB  die  costs  of  sacfa 
activity  are  included.  (See  1 176747  (a).) 

912  DeBionstradng  and  Siting 

This  aocoort  shall  include  1)ie  cost  of 
labor,  ButericMS  tised,  snd  expenses 
incurred  in  pronratianal,  demanstrtiing. 
and  selling  activities,  except  by 
mercliandisBig.  the  object  of  which  is  to 
promote  or  retain  the  use  of  utility 
services  by  present  and  prospectise 
customets. 

Items 

Labor 

1.  Demoostratiag  uses  of  utility 
services. 

2.  Conducting  cooldng  schools, 
preparing  recipes,  and  related  home 
service  activities. 

3.  Exhibitions,  ^splays,  lectures,  and 
other  programs  designed  to  promote  use 
of  utility  services. 

4.  Experiaaental  and  devebpnent 
work  ia  cooaectioo  with  i>ew  and 
improved  apfrfiances  and  equipnent 
prior  to  general  public  acceptance. 

5.  Solicitation  of  new  customers  or  of 
additional  business  from  old  customers, 
induding  commissions  paid  employees. 

a  Engineering  and  technical  advice  to 
present  or  prospective  customers  ki 
connection  wiifa  promoting  or  retaining 
the  use  of  utility  services. 

7.  Special  customer  canvasses  wiien 
their  primary  purpose  is  the  retention  of 
business  or  the  promotion  of  new 
business. 

Materials  and  Expenses: 

\.  Supplies  and  expeaaeB  pertaining  to 
demonstration,  experimental,  and 
development  activities. 

2.  Booth  and  temporary  ^>ace  rental 

3.  Loss  in  value  cm  equipment  and 
appliances  used  for  demonstration 
purposes. 

4.  Transportation,  meals,  and 
incidental  expenses. 

913  Advertising  Expenses 

This  account  shaU  indade  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  advertising  designed  to 
promote  or  retain  the  use  of  utility 
service,  except  advertising  the  sale  of 
merchandise  by  the  utility. 

Items 

Labor 

1.  Direct  supervision  of  departmenL 

2.  Preparing  advertising  material  for 
newspapers,  periodicals,  and  billboards, 
and  prepaiiag  and  conducting  motioa 
pictures,  radio,  and  television  progranis. 

3.  Prepariag  booklets  and  bi^ietins 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  other 
displays. 

5.  Clerical  and  stenographic  work. 


6.  Investigaliag  advolising  agencies 
and  media  and  ooodactine  negotiations 
in  connection  with  the  placement  and 
subject  BUMer  of  sales  adveitisHig. 

MaterieJs  aofd  Expenses: 

1.  Advertising  in  newspapers, 
periodicals,  billboards,  and  radio  for 
sales  promotion  purposes,  but  not 
including  institutional  or  goodwill 
advertising  includible  in  Account  930.1, 
General  Advertising  Expenses. 

2.  Materials  and  services  given  as 
prizes  or  otherwise  in  connection  with 
civic  lighting  contests,  canning,  or 
cooldng  contests,  and  bazaars  in  order 
to  publicize  and  promote  the  use  of 
utility  services. 

3.  Pees  and  expenses  of  advertising 
agencies  and  commercial  artists. 

4.  Novelties  for  general  tfistribution. 

5.  Postage  on  (firect  mail  advertising. 

6.  Preadums  distributed  generaQy, 
such  as  recipe  books  when  not  offered 
as  inducement  to  purchase  appliances. 

7.  Printing  bo<^ete,  dodgers,  and 
bulletins. 

8.  Supplies  and  expenses  in  preparing 
advertising  material. 

9.  Office  supplies  and  expenses. 

Note  A:  The  cost  of  advertisenients  which 
set  forA  the  valne  or  advantages  of  utility 
service  without  reference  to  specific 
apphances.  or,  if  reference  is  made  to 
appliances,  invites  the  reader  to  purchase 
appliances  from  his  dealer  or  refer  to 
appliances  not  carried  for  sale  by  the  utility, 
^hall  be  considered  sales  promotion 
advertising  and  charged  to  this  account 
However,  advertisements  which  are  limited 
to  specific  makes  of  appliances  sold  by  the 
utility  and  price  and  tenns,  thereof,  without 
referring  to  the  value  or  advantages  of  utility 
service,  shall  be  considered  as  merchandise 
advertising  and  the  cost  shall  be  charged  to 
Costs  and  Vxpeaaet  of  Merchandising, 
Jobbing  and  Contract  Work,  Account  416. 

Note  B:  Advertisements  which 
substantially  mention  or  refer  to  the  value  or 
advantages  of  utility  service,  together  with 
specific  reference  to  aiakes  of  appKanoe  sold 
by  the  atility  and  the  price,  and  terms, 
thereof,  and  designed  far  the  joint  pnrpose  of 
increasing  the  use  of  utility  service  and  the 
sales  of  appliances,  shaU  be  considered  as  a 
combination  advertisement  and  the  costs 
shall  be  distributed  between  this  account  and 
Account  416  on  the  basis  of  space,  time,  or 
other  preportionai  fectors. 

Note  C:  Exclude  from  this  account  and 
charge  to  Account  930.2,  Miscellaneous 
General  Expenses,  the  cost  of  publication  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  financial  statements,  and 
other  notices  of  a  general  corporate 
character.  Also  exclude  all  institutional  or 
goodwill  advertising.  (See  Account  930.1, 
General  Advertising  Expenses.) 

918    Miscellaneous  Sales  Expenses 

This  account  shall  incfaide  the  cost  of 
labor,  Boaterials  used,  and  expenses 
incurred  in  connection  with  sales 


activities,  except  merchandising,  which 
are  not  inclu<fible  in  other  sales  expense 
accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  fanctions. 

2.  fecial  aaalysis  of  customer 
accounts  and  other  statistical  work  for 
sales  purposes  not  a  part  of  the  regular 
customer  accounting  and  billing  routine. 

3.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Commanicatim  serioe. 

2.  Printing,  postage,  oCBce  supplies, 
and  expenses  applicable  to  sales 
activities,  except  those  chargeable  to 
Account  913,  Advertising  Expenses. 

Admmistrative  and  General 

Operation 

920  Adminisbvtive  and  General 
Salaries 

A.  This  account  shall  include  the 
compensation  (salaries,  bonuses,  and 
other  consideration  for  services,  but  not 
induding  daectors'  fees)  of  officers, 
executives,  and  other  exployees  of  the 
utility  properiy  chargeable  to  utility 
operations  and  not  chargeable  directty 
to  a  particular  operating  function. 

B.  This  account  may  be  subdivided  in 
accordance  with  a  dassification 
appropriate  to  the  departmental  or  otiier 
functional  oiganization  of  the  utility. 

921  Office  Supplies  and  Expenses 

A.  This  account  shall  include  office 
suppUes  and  expenses  incurred  in 
connection  with  the  general 
administration  of  the  utility's  operations 
which  are  assignable  to  specific 
administrative  or  general  departments 
and  are  not  spedfically  provided  for  in 
other  accounts.  This  includes  the 
expenses  of  the  various  adminisfrative 
and  general  departments,  the  salaries 
and  wages  of  which  are  indudible  in 
Account  920. 

B.  This  account  may  be  subdivided  hi 
accordance  with  a  classification 
appropriate  to  the  departmental  or  other 
functional  organization  of  the  utility. 

Note:  Office  expenses  which  are  clearly 
appiicatde  to  any  category  of  operating 
expenses  other  tkan  the  administzative  and 
general  category  shall  be  included  in  the 
appropriate  account  in  such  category. 
Further,  general  expenses  which  apply  to  the 
utility  as  a  whole  rather  than  to  a  particular 
administrative  function,  shall  be  included  in 
Account  930.2,  Miscellaneous  General 
Expenses. 

Items 

1.  Automobile  service,  induding 
charges  through  clearing  account. 


2.  Bank  messenger  and  service 
charges. 

3.  Books,  pseiodicaia,  bnllriiws,  and 
subscriptiaas  to  aewapapeis, 
newslettees,  aad  tax  services. 

4.  Building  aenwe  ei^wBaes  lor 
custoaer  aocBunts,  sal^  aod 
administrative  and  geaeial  pntpcmei. 

5.  CV'mmu^r"*"'"  service  e^qienses. 

6.  Cost  of  individual  items  of  4^ce 
equipment  uaod  by  yeoeral  departments 
which  are  of  smaQ  value  or  shivt  life. 

7.  Meaibership  fees  and  dues  in  trade, 
technical,  and  professional  associations 
paid  by  a  utill^  for  exployees. 
(Company  memiberabips  are  includible 
in  Accoimt  930.2.] 

8.  Office  snppTies  and  expenses. 

9.  Payment  of  court  costs,  witness 
fees,  and  oitticr  expenses  of  legal 
department. 

W.  Postage,  printing,  and  stationeiy. 
11.  Meals,  traveling,  and  inddental 
expenses. 

922  Administrative  Expenses 
Transferred — Credit 

This  accoarit  shan  be  cieoiten  with 
administrative  expenses  recorded  in 
Account  920  and  Account  921  which  are 
transferred  to  construction  costs  or  to 
nonutility  acootmts.  (See  S  1767.1S(d).) 

923  Outside  Services  Employed 

A.  Ham  aooauBt  stoU  iadade  the  fees 
and  expenses  lof  prefeaaiaBal 
consultaats  ami  oists  for  general 
servlces-v^iidi  aie  not  ap^cable  to  a 
par^cular  opuating  {bbcImb  or  other 
accounts,  it  dudl  kodade  also  the  pay 
and  expenses  of  persons  engaged  for  a 
special  or  temporary  adnunistrative  or 
general  purpose  in  circumstances  where 
the  person  so  engaged  is  not  considered 
as  an  emplosree  of  the  utility. 

B.  This  account  shall  be  so  maintained 
as  to  permit  ready  summarization 
according  to  Ute  nature  of  service  and 
the  person  furnishing  the  same. 

Items  1 1 

1.  Fees,  pay.  and  expenses  of 
accountants  and  auditors,  actuaries, 
appraisers,  attorneys,  engineering 
consultants,  management  consultants, 
negotiators,  public  relations  counsel, 
and  tax  consultants. 

2.  Supervision  fees  and  expenses  paid 
under  contraots  lor  general  management 
services.        I 

Note:  Do  not  include  inspection  and 
brokerage  fees  and  commissians  chargeable 
to  other  accounts  or  fees  and  expenses  in 
connection  wiA  security  istnes  which  are 
includible  ki  the  expenses  of  ieBoiog 
securities. 

924  Pivpeilj  Insurance 

A.  This  account  shall  include  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  i^t(lity  against  losses  and 


damages  to  owned  or  leased  property 
used  in  its  il^ity  qperations.  It  shaB  also 
indudeihe  cost  nf  Inbnr  and  nrlatfid 
supples  aad  e  rpnnsri  jaoanad  ia 
property  i 
B.  Recove 


campaniesori 

UBuiBges  SRBR  OB  cnQHeo  To  xue 
account  diarged  w)6i  flat  cost  off  flie 
damage.  If  fte  damaged  property  bas 
been  retired,  Ibe  credit  sbcH  be  to  the 
appropriate  mxmmi.  for  acctminlated 
provision  far  dfpiu  istiaa 

C  fieoaris  abdl  be  iopl  9D  as  «a  afaow 
the  amoaBtafaooBBage  for  each  dais  of 
insuranne  cafned.  te  paDperty  uaweied, 
and  the  apphcaUe  paemiuBa.  Any 
dividends  Adtliaiied  by  mntual 
insnxance  ooapsaies  sfaaM  be  credtted 
to  the  sixBilts  ta  sAioh  the  insurance 
premiuBS  weie  dMB^ed. 

Items 

1.  Pmaiinas  payable  to  imurance 
coBBpaaies  for  fiie,  storm,  barglary, 
boiler  escpkaian,  B^teiBg,  fiddity,  not 
and  similar  insurance. 

2.  AmcBBits  credited  to  Acceont  228.1, 
AucuiBslatBd  Pre  vision  far  Piupeily 
Insurance,  for  similar  protection. 

3.  Special  costs  iacKTBdtepsocming 
instirance. 

4.  Insurance  inspection  service. 

5.  inuiraice  cawisel.  brmkerBgp  foes, 
and  expeoses. 

Note  A;  The  cost  of  insurance  or  reserve 
accruals  capitalized,  shall  be  charged  to 
construction  either  directly  or  by  transfer  to 
construction  work  orders  from  this  account 

Note  B:The  cost  of  insurance  or  reserve 
accraab  ior  the  foDowing  classes  t£  property 
shall  be  changed  as  jnriinfltpiri 

1.  Materiah,  supplies,  and  stores 
equipneot  to  Aocotmt  163,  Stores 
Expense  Undistributed,  or  appropriate 
materia  account 

2.  Trmisportation  and  otfier  generd 
equipment  to  appropriate  clearing 
accounts  that  may  be  maintained. 

3.  Qectac  plant  leased  to  others  to 
AccoQBt  41S,  Expenses,  of  Electric  Rant 
Leased  to  Ofliers. 

4.  NomifiHty  pmperty  to  tbe 
appropriate  iw»tmiili>y  mcoaae  accoont. 

5.  Men^andise  and  lobbing  property 
to  Acoonat  416,  Costs  and  Es^enses  ef 
Merchandising,  Jobbing  and  Contrscrt 
Waok. 

Note  C:  The  cost  of  labor  and  related 
supplies  and  expenses  of  administEBtrve  and 
general  cwijJByees  who  are  rmly  incidentally 
engaged  «■  pieperly  inaunmoe  worii  may  be 
inchidHl  in  AocouBt  9aO  and  Account  921,  «■ 
appropriate. 

92S    Injuries  and  Damages 

A.  This  account  shall  include  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  utility  against  injuries  and 


Ibisaooount 


damages  daims  af  employees  or  alhers, 
losses  cff  sad)  <ihara  titer  net  covered  ly 
insurance,  and  eiytaoseslncunedin 
settlement  of  inJoBes  anddaaages 
claims.  It  shall  siso  «»'l"^p  jhe  costcf 
labot,  rdated  si^plies,  and  < 
incurred  in  injuries  and  i 
aotivifies. 

companies  or  othea  far 
ctiarged  hereto 
damages,  and 
refunds  shall  be 

Items 

1.  Premiums  payaisle  <te  ii 
companies  for  protection  agi 
from  injuries  and  damages  fey 
eoaployeesar  others, 
liabiUty,  prsyserty  damages,  i 
employee  liability^  ete., 
credited  te  ^zooot2a8Z  i 
ProvisiaB  for  inioa 
siBtilar  protectiaB. 

2.1 
reserve a 

or  deaths  to  en^doyeea  or « 
daanges  to  the  property  i 

3.  Fees  and  expenses  «ff  tiaim 
investigators. 

4.  Pa3rment  of  awards  le  dainiairts  for 
court  costs  and  attorneys'  services. 

5.  Medical  and  hospital  service  and 
expenses  for  enQjloyees  as  (he  result  of 
occopational  injuries  or  resulting  from 
claims  of  others. 

8.  Compensation  paymenls  under 
workmen's  compensation  laws. 

7.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Note  A.) 

8.  Cost  of  safety,  accident  prevention, 
and  similar  edacakiasal  activities. 

Note  A:  Payments  to  er  in  be^lf  of 
employees  for  aocident  or  death  benefits, 
hospital  tiMjieaaos.  medical  expenses,  or  far 
salaries  while  incapacitated  far  service  or  on 
leave  cf  abaenoe  beyond  yenods  iMtmmDy 
allowed,  when  not  tkeiesult  of  occupatiHial 
iniuriea,  shall  be  cbazgsd  ta  Aooouot  926, 
Employee  Pensiois  and  RanefitB.  (See  also 
Note  B  of  Account  gzsj 

Note  B:  The  cost  of  injuries  and  damages  or 
reserve  accruals  capitalized  shall  be  chained 
to  construction  directly  or  by  transfer  to 
construction  work  orders  from  this  accormt. 

Note  C:  Exclude  herefrom  the  time  an4 
expenses  of  employees  (excq>t  fiiose  eagafed 
in  injanesaad  itiMges  actiadtiBa)  apenl  ia 
attendance  «t  safety  aad  —  riidb<wt  piiiifniian 
educational  meetings,  if  •oourring  duiing  4w 
regulau"  work  period. 

Note  D:  The  cost  of  labor  and  related 
supplies  and  expenses  of  administrative  and 
general  employees  who  are  only  uicidentally 
engaged  in  iujinies  and  damages  activities, 
may  be  included  in  Acooant  020  and  Acconirt 
921,  as  appropriate. 

926    Employee  Pensions  and  Benefits 
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A.  This  account  shall  include  pensions 
paid  to  or  on  behalf  of  retired  employees 
or  accruals  to  provide  for  pensions  or 
payments  for  the  purchase  of  annuities 
for  this  purpose,  when  the  utility  has 
deflnitely.  by  contract,  commmitted 
itself  to  a  pension  plan  under  which  the 
pension  funds  are  irrevocably  devoted 
to  pension  purposes  and  payments  for 
employee  accident,  sickness,  hospital, 
and  death  benefits,  or  insurance 
therefor.  Include,  also,  expenses 
incurred  in  medical,  educational,  or 
recreational  activities  for  the  benefit  of 
employees  and  administrative  expenses 
in  connection  with  employee  pensions 
and  benefits. 

B.  The  utility  shall  maintain  a 
complete  record  of  accruals  or  payments 
for  pensions  and  be  prepared  to  furnish 
fuU  information  to  REA  of  the  plan 
under  which  it  has  created  or  proposes 
to  create  a  pension  fund  and  copy  of  the 
declaration  of  trust  or  resolution  under 
which  the  pension  plan  is  established. 

C  There  shall  be  credited  to  this 
account  the  portion  of  pensions  and 
benefits  expenses  which  is  applicable  to 
nonutility  operations  or  which  is 
charged  to  construction  unless  such 
amounts  are  distributed  directly  to  the 
accounts  involved  and  are  not  included 
herein  in  the  first  instance. 

D.  Records  in  support  of  this  account 
shall  be  so  kept  that  the  total  pensions 
expense,  the  total  benefits  expense,  the 
administrative  expenses  included 
herein,  and  the  amounts  of  pensions  and 
benefits  expenses  transferred  to 
construction  or  other  accounts  will  be 
readily  available. 

Items  « 

1.  Payment  of  pensions  under  a 
nonaccrual  or  nonfunded  basis. 

2.  Accruals  for  or  payments  to  pension 
funds  or  to  insurance  companies  for 
pension  purposes. 

3.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

4.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

5.  Payments  for  accident  sickness, 
hospital,  and  death  benefits  or  ' 
insurance. 

6.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

7.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 


Note  A:  The  cost  of  labor  and  related 
supplies  and  expenses  of  administrative  and 
general  employees  who  are  only  incidentally 
engaged  in  employee  pension  and  benefit 
activities  may  be  included  in  Account  920 
and  Accoimt  921,  as  appropriate. 

Note  B:  Salaries  paid  to  employees  during 
periods  of  nonoccupational  sickness  may  be 
charged  to  the  appropriate  labor  account 
rather  than  to  employee  benefits. 

927  Franchise  Requirements 

A.  This  accoimt  shall  include 
payments  to  municipal  or  other 
governmental  authorities  and  the  cost  of 
materials,  supplies,  and  services 
furnished  such  authorities  without 
reimbursement  in  compliance  with 
franchise,  ordinance,  or  similar 
requirements;  provided,  however,  that 
the  utility  may  charge  to  this  account  at 
regular  tariff  rates,  instead  of  cost, 
utility  service  furnished  without  charge 
under  provisions  of  franchises. 

B.  When  no  direct  outlay  is  involved, 
concurrent  credit  for  such  charges  shall 
be  made  to  Account  929,  Duplicate 
Charges — Credit. 

C.  The  account  shall  be  maintained  so 
as  to  readily  reflect  the  amounts  of  cash 
outlays,  utility  service  suppUed  without 
charge,  and  other  items  furnished 
without  charge. 

Note  A:  Franchise  taxes  shall  not  be 
charged  to  this  account  but  to  Account  408.1, 
Taxes  Other  Than  Income  Taxes,  Utility 
Operating  Income. 

Note  B:  Any  amount  paid  as  initial 
consideration  for  a  franchise  running  for 
more  than  one  year  shall  be  charged  to 
Account  302,  Franchises  and  Consents. 

928  Regulatory  Commission  Expenses 

A.  This  accoimt  shall  include  all 
expenses  (except  pay  of  regular 
employees  only  incidentally  engaged  in 
such  work]  properly  includible  in  utility 
operating  expenses,  incurred  by  the 
utility  in  connection  with  formal  cases 
before  regulatory  commissions  or  other 
regulatory  bodies  or  cases  in  which  such 
a  body  is  a  party,  including  payments 
made  to  a  regulatory  commission  for 
fees  assessed  against  the  utility  for  pay 
and  expenses  of  such  commission,  its 
officers,  agents,  and  employees,  and 
also  including  payments  made  to  the 
United  States  for  the  administration  of 
the  Federal  Power  Act 

B.  Amounts  of  regulatory  commission 
expenses  which,  by  approval  or 
direction  of  REA,  are  to  be  spread  over 
future  periods  shall  be  charged  to 
Account  186,  Miscellaneous  Deferred 
Debits,  and  amortized  by  charges  to  this 
account 

C.  The  utility  shall  be  prepared  to 
show  the  cost  of  each  formal  case. 


Items 

1.  Salaries,  fees,  retainers,  and 
expenses  of  counsel,  solicitors, 
attorneys,  accountants,  engineers, 
clerks,  attendants,  witnesses,  and  others 
engaged  in  the  prosecution  of  or  defense 
against  petitions  or  complaints 
presented  to  regulatory  bodies  or  in  the 
valuation  of  property  owned  or  used  by 
the  utility  in  connection  with  such,  cases. 

2.  Office  supplies  and  expenses, 
payments  to  public  service  or  other 
regulatory  commissions,  stationery  and 
printing,  traveling  expenses,  and  other 
expenses  inciured  directly  in  connection 
with  formal  cases  before  regulatory 
commissions. 

Note  A:  Exclude  from  this  account  and 
include  in  other  appropriate  operating 
expense  accounts,  expenses  incurred  in  the 
improvement  of  service,  additional 
inspection,  or  rendering  reports  which  are 
made  necessary  by  the  rules  and  regulations, 
or  orders,  of  regulatory  bodies. 

Note  B:  Do  not  include  in  this  account 
amounts  includible  in  Accoimt  302, 
Franchises  and  Consents;  Account  181, 
Unamortized  Debt  Expense;  or  Account  214, 
Capitol  Stock  Expenses. 

1929    Duplicate  Charges — Credit 

This  account  shall  include  concurrent 
credits  for  charges  which  may  be  made 
to  operating  expenses  or  to  other 
accounts  for  the  use  of  utility  service 
fit)m  its  own  supply.  Include,  also, 
offsetting  credits  for  any  other  charges 
made  to  operating  expenses  for  which  . 
there  is  no  direct  money  outlay. 

930.1    General  Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  advertising  and  related 
activities,  the  cost  of  which  by  their 
content  and  purpose  are  not  provided 
for  elsewhere. 

Items 

Labor 

1.  Supervision. 

2.  Preparing  advertising  material  for 
newspapers,  periodicals,  and  billboards 
and  preparing  or  conducting  motion 
pictures,  radio,  and  television  programs. 

3.  Preparing  booklets  and  bulletins 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  other 
displays. 

5.  Clerical  and  stenographic  work. 

6.  Investigating  and  employing 
advertising  agencies,  selecting  media, 
and  conducting  negotiations  in 
connection  with  the  placement  and 
subject  matter  of  advertising. 


UMI 


Materials  tuid  Expenses: 

1.  Advertising  in  newspapers, 
.periodicals,  billboards,  and  radios. 

2.  Advertising  matter  such  as  posters, 
bulletins,  booklets,  and  related  items. 

3.  Fees  and  expenses  of  advertising 
agencies  andoommnxral  artists. 

4.  Postage  and  direct  mafl  advertising. 

5.  Printing  of  booklets,  dodgers,  and 
bulletins. 

6.  Supplies  and  expenses  in  pteparing 
advertisiog  materials. 

7.  Office  supplies  and  expenses. 

Note  A:  Properly  includible  in  Qua  account 
is  the  cost  oT  advertising  activities  on  a  local 
or  national  basis  of  a  goodwill  or  institutional 
nature,  which  is  primarily  designed  to 
improve  the  image  of  the  utility  or  the 
industry,  including  advertisements  which 
inform  the  public  concemiag  natters 
affecting  the  ooanpany's  operations,  such  as, 
the  cost  of  providing  service,  the  conqiany'a 
efforts  to  improve  the  quality  of  service,  and 
the  company's  efforts  to  improve  and  protect 
Ae  environment  Entries  reiatiag  Xo 
advertising  included  is  tikis  acceiint:dadl 
contain  or  refer  to  supporting  documents 
which  identify  the  specific  advertising 
message.  If  references  are  used,  copies  of  the 
advertising  jnessage  afaall  be  xeadily 
available. 

Note  B:  fxdude  frcnn  tias  accuuut  and 
include  in  Account  42&.1  Fjcpenditiiw-n  ior 
Certain  Civic  Political  and  aotalBd 
Activities,  expenses  for  advertising artnnties. 
wliich  are  deaigned  to  solicit  poblic  nqipart 
or  the  support  of  public  officiaU  oi  matleis  of 
'  a  political  natute. 

930.2    Misceilaneous  General  Expenses 

This  account  shall  include  liie  oost  of 
labor  and  expenses  iacarred  ia 
connection  with  the  genesal 
oaanagement  of  the  utility  not  piovided 
tor  elsewhet^ 

Items 

Labor: 

1.  MisceUatieons  labor  not  elsewhere 
provided  for. 
Expensesi 

1.  Industry  association  dues  for 
company  memberships. 

2.  Contributions  for  conventions  and 
meetings  of  (be  industry. 

3.  Reaeaiok,  deveiopment,  and 
denoRstratinn  expenses  not  charged  to 
Outer  operation  and  maintenance 
expense  accoonts  tm  a  fonctional  basis. 

4.  Commonication  service  not 
chargeable  to  other  accounts. 

5.  Trustee,  registrar,  and  transfer 
agent  fees  and  expenses. 

A.  Stockholders  awetiag  expenses. 

7.  Dividend  and  atker  finaanid 
notices. 

S.  Printing  and  availing  dividend 
checks. 

9.  Difectan'  fces  and  expenses. 


10.  ftiHisliing  and  Asttfbuflng  annual 
reports  to  stockholders. 

11.  Public  notices  of  financial, 
operating,  and  other  data  required  by 
regulatory  statutes,  not  inclwSng, 
however,  nstioes  required  in  cunnecfion 
vrith  seuBLily  issoes  or  acqmsitions  Sf 
property. 

931    Beais 

This  accoimt  shall  indude  rents 
properly  includible  in  utility  operating 
expenses  Tor  the  property  at  others  used, 
occupied,  or  operated  in  conaectuxi  vfilb 
the  customer  accounts,  customer  service 
and  informational,  sales,  general,  and 
administrative  functions  of  the  utiUty. 
(See  $  17B7.17(c).l 

h4aintenance 

935    Maintenaoce  of  General  Plaid 

A.  Uris  account  shall  include  the  cost 
assignable  to  customer  accounts,  sales, 
administrative,  and  general  functions  of 
labor,  materiflls  used,  aod  ejqwBses 
incurred  in  the  maiiitenaace  of  property, 
the  book  cost  of  wfatch  is  indudifale  in 
Accoimt  390,  Sitractores  and 
Improvemesite;  Account  391,  Office 
Furniture  and  Equipment;  Account  397. 
Communication  Eqi^pment;  and 
Accoimt  398.  Ikliscellaneoasfiqxninoent. 
(See  S  1767^(b).) 

B.  Maintenance  expenses  on  office 
furniture  and  equipment  luedelsewliere 
than  in  general  commeRsal.  and  sales 
cfffices  shall  be  charged  te  4he  folkuviug 
accounts: 

1.  Steam  Power  Generation,  Account 
514 

2.  Nuclear  Power  Generation,  Account 
532 

3.  Hydraulic  Power  Generation, 
Account  545 

4.  Other  Rower  Gfuieratioa,  Account 
S54 

5.  Transmission.  Account  573 
S.  Distribution.  Account  99B 

7.  Menhandiae  and  fobbing,  Acommt 
41« 

8.  Garages,  Shops,  etc.,  Appn^riate 
clearing  account  if  used. 

Note:  Maintenance  of  plant  included  in 
other  general  equipment  accounts  shall  be 
included  herein  unless  charged  to  clearing 
accounts  or  to  the  particular  functional 
■aintenaace  expense  acoomtf  miicated  bgr 
the  use  of  the  equipment 

SS  1767.19-17t7..20   IR— rvsrU 
11767.21 


All  REA  borrowers  shall  iaaintain  and 
keep  their  books  of  accounts  and  aU 


other  books  and  records  which  support 
the  entries  in  such  books  of  accounts  ia 
accordance  vri<h  the  accounting 
principles  prescribed  herein. 


AAmenca/ 


Num- 
ber 

101 
102 
103 

104 
105 
106 
107 
106 
109 
110 

111 

112 

118 

114 

115 

lie 

117 

TIB 

119 
120 
121 
122 
123 
124 
125 
126 

127 

128 
129 

130 
Ul 

to. 

133 

194 

135 


201 
301 
401 
402 

403 

an 

502 
503 

S04 

505 


Work  Qcder  PraceJiiiea 

Line  Converaiaa 

Sacrificial  Aamin  aori  ika  ReplKS- 
meat  ef  a  Natural 

Terminal  Facilities 

Polc^i 

Steel  Pole  J 

MobUeJ 

Security  U^ 

Joint  Use 

First  Qearieg  aai  GraAng  of  Land 
and  Rights  iXV/ay 

EngineeiRig  Cantiacts  fbr  System 
Planning 

Determination  of  Availability  of 
Semce 

Temporary  FaciHties  tServices) 

Construction  Wortc  m  Prqgram  Dam- 
aged or  Destroyed  tiy  Storm 

Liquidated  Damages 

Nonrefundable  Payments  for  Caa- 
8  true  ti  on 

Refunds  of  Overpayments  for  Mate- 
rials and  Supplies 

Load  Control  Equipmeat 

Special  Equipment 

Meter  SockeU  aad  Ikletars 

Minimuat-MaKiBiuni  Voltanters 

Retrafittiog  OeaiaBd  Metecs 

Transfonaer  CoBveniuis 

Transclosures 

Retirement  Units 

Estahliahmeat  of  Cooliouing  Proper- 
ty Records 

Continuing    Property    Records 
Buildings 

Sale  of  Property 

Gain   or  Loss  on  the  Sale  of 
OHioe  Btiildhig 

Salva^  and  Cbac^ete  Material 

Plant  Acqiiisilioii  Aqustisents 

General  nant 

Plant  AbanduBineifls  and  Disallow- 
ances of  nant  Costa 

Utility  Plant  Phase-in  Plans 

Accounting  for  Removal  or  Reloca- 
tion of  Electric  Faoilities  BesuUing 
from  the  Adiaa  of  Others 

Si^jplpf  ental  Hnaadag 

Forfeited  CastnoBn'  DnwaHs 

CoapBter  Softwan  Coats 

ij»gnl  Expenses 

Patronage  Capital  AasignMeafti 

Patronage  Capital  Retirement 

Operating  and  Nonoperatiqg  Mar- 
gins 

Patronage  Capttal  from  CAT  Coop- 
ecativss 

Patronage  Capital  Fumisihed  by 
Other  Cootpemtive  Serviee  019a- 
nizations 


for 


an 
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Numerical  Index — Continued 


Subject  Matter  Index — Continued 


Subject  Matter  Index — Continued 


Num- 
ber 

ntie 

SOS 

aoi 

602 

eu3 

Forfeited  Membership  Fees 
Employee  BeneRts 
Compensated  Absences 
Employee  Retirement  and  Group  In- 

surance 

604 
605 

Deferred  Compensation 

Life  Insurance  Premium  on  Life  of  a 

806 

Borrower  Employee 
Pension  Costs 

607 
606 

Unproductive  Time 

Training  Costs.  Attendance  at  Meet- 

600 

610 

ings,  eta 
Maintenance  and  Operations 
Financial  Forecast 

611 
612 
613 
614 

Advertising  Expense 
Special  Power  Cost  Study 
Mapping  Costs 
Member  Relations  Costs 

615 

Statewide  Fees 

616 
617 

Power  Supply/Distribution  Coopera- 
tive Borrowings 
Rate  Discount  Allowed  by  Power 

Cooperative  to  Distribution  Coop- 
erative Owning  Connecting  Trans- 
mission Lines 

618 

Theft  Losses  not  Covered  by  Insur- 

ance 

619 
620 

SelfBilling 
Purchase  Rebates 

621 
622 

Integrity  Fund 
In-Substance  Defeasance 

623 
624 

Management  Incentive  (MU^  Plan 
Satellite  or  Cable  Television  Serv- 

ices 
625         Pollution  Control  Bonds 
628         Prepayment  of  Debt 
627         Rural  Economic  Development  Loan 

and  Grant  Program 


Subject  Matter  Index 


Number 


A 

Abandonments — Plant ■.. ,„..,...  133 

Acquisition  Adjustments — Plant ...  131 

Advertising  Expenses 611 

Assignments — Patronage  Capitals SOI 

Attendance  at  Meetings 606 

Availability   of  Service— Determina- 
tion of 112 

B 

Benefits— Employee 601 

Bonds— Pollution  Control . 625 

BorTO%ving-M>ower  Supply  Coopera- 
tive/Distribution Cooperative 616 

Buildings— Continuing  Property 

Records .. _^„.  127 

Buildings,  Office— Gain  or  Loss  on 

Sale  of 129 

C 

Cable  Television  Services 624 

Capital  Credits— Assignment 501 

Capital  Credits— GAT  Cooperative 504 

Capital  Credits— Other  Service  Coop- 
eratives   505 

Capital  Credita-^letirement 502 

Compensated  Absences 602 


Number 


Computer  Software  Costs 

Construction  Work  in  Progress  Dam- 
aged or  Destroyed  by  Storm 

Continuing  Property  Records — Build- 
ings  - 

Continuing  Property  Records — Estab- 
lishment of .. ._...... 

Contributions — ^Nonrefundable  » 

Conversion — Line 

Conversion — Transformer „. 

Customers'  Deposits — Forfeited ....._...... 

D 

Damaged  or  Destroyed  Contraction 
Work  in  Progress _ 

Damages — Liquidated 

Debt — Prepayment  of ~...~ 

Deferred  Compensation „ 

Demand  Meters — Retrofitting 

Determination  of  Availability  of 
Service „„..„„.... 

Disallowances  of  Plant  Costs 

Disconnect  Switch — Pole  Top 

Discounts  Allowed  by  Power  Cooper- 
ative to  Distribution  Cooperative 
Owning  Transmissiim  Lines 

Distribution  Cooperative/Power 
Supply  Cooperative  Borro«ving 


Economic    Development    Loan    and 

Grant  Program  ......_..„ : 

Employee  Benefits ...................... 

F 

Fees — Statewide 

Financial  Forecast „„.......„.....„. 

Financing — Supplemental..............^.. 

First  Clearing  and  Grading  of  Land 

and  Rights  of  Way . 

Forfeited  Customer  Deposits... . 

Forfeited  Membership  Fees ..................... 

G 

Gain  or  Loss  on  Sale  of  Office  Build- 
ing  „.. 

General  Plant 

Generation  and  Transmission  (GftT) 
Capital  Credits 

I 

In — substance  Defeasance „. 

Insurance — Employee  Retirement  and 
Group 

Insurance — Premium  on  Life  of  a  Bor- 
rower Employee ........ ...... 

Integrity  Fund „.. .....„».....„.. 


I 


Joint  Use- 


Land — ^First  Clearing  and  Grading ........ 

Leases .„.._„.™_.... 

Legal  Expenses . 

Life  Insurance  Premiums  on  Life  of  a 

Borrower  Employee .... ...... 

Line  Converaion . 

Line  Relocations 

Liquidated  Damages 

Load  Control  Equipment . 


401 
114 
127 
128 

lie 

102 
123 
301 


114 
115 
628 
604 
122 

113 
133 
105 


617 
618 


627 
601 


815 
610 
201 

110 
301 
506 


129 
132 

504 


622 

603 

605 
621 

109 


110 
403 
402 

605 
102 
135 
115 
118 


Number 


M 


Maintenance  and  Operations 609 

Management  Incentive  (MINT)  Plans ...  623 

Mapping  Costs - 613 

Margins — Operating   and   Nonopera- 

Mng 503 

Material — Salvage  and  Obsolete 130 

Materials  and  Supplies — Refund  for 

Overpayments 117 

Member  Relation  Costs 614 

Memberehip  Fees — Forfeited 506 

Meter  Sockets  and  Meters  ....„»_ 120 

Minimum — Maximum  Voltmenten 121 

Mobile  Substations »~ 107 

N 

Neutral — Replacment  of 

Nonoperating  Margins 

Nonrefundable    Payments    for    Con- 
struction  


103 
503 

118 


Obsolete  Material 130 

Operating  and  Nonperating  Margins 503 

Operations  Costs 609 

P 

Patronage  Capital  Assignments 501 

Patronage  Capital  Furnished  by 
Other  Cooperative  Service  Organi- 
zations    505 

Patronage  Capital  from  G&T  Coop- 
eratives    504 

Patronage  Capital  Retirements 502 

Payments    for   Construction — ^Nonre- 

fundale 116 

Pension  Costs 606 

Phase-in  Plans 134 

Plant  Abandonments 133 

Plant  Acquisition  Adjustments 131 

Plant  Costs— Disallowances 133 

Plant — General 132 

Pole  Reinforcers — Steel ...„...«..._;...  106 

Pole  Top  Disconnect  Switch...... 105 

Pollution  Contit)l  Bonds 625 

Power  Cost  Study 612 

Power  Supply/Distribution  Coopera- 
tive Borrowing ................. 616 

Prepayment  of  Debt... ». 626 

Property— Sale  of 128 

Purchase  Rebates » 620 


Rate  Discount  Allowed  by  Power  Co- 
operative to  a  Distribution  Cooper- 
ative Owning  Transmission  Lines 617 

Rebates — Purchase  « 620 

Refunds  for  Overpayments  for  Mate- 
rials and  Supplies ..~ 117 

Reimbursement  for  Line  Relocations ....  135 

Relocations  of  Lines — .......«...........>......  135 

Replacement  of  a  Neutral ........................  103 

Retirement  Units 125 

Retirements — Patronage  Capital ...........  502 

Retrofitting  Demand  Meters — ..  122 

Rights  of  Way — First  Clearing  and 

Grading 110 

Rural   Economic  Development  Loan 

and  Grant  Program ..........................  627 


Subject  Matter  /ndex— Continued 


Number 


8 


Sacrificial  Anodes  and  the  Replace- 
ment of  a  Neutral _......._..............  103 

Sale  of  an  Office  Building. ...................  129 

Sale  of  Property 128 

Salvage  and  Obsolete  Material ..............  130 

Satellite  Television  Services  .................  624 

Security  LighU 106 

Self  Billing 619 

Software  Costa  ..............-..^.....^.............^  401 

Special  Equipment  ~^.^^ 119 

Special  Power  Cost  Study  „~~. . 612 

Statewide  Fees  - . ......_„................  615 

Steel  Pole  Reinforcers ........~.~...~.~ .  106 

Substation — Mobile  ..„~ ..................  107 

Supplemental  Financing ....» „_.....,...».  201 

System   Manning — Engineering  Con- 
tracts ...^ M.~....~~~ 111 


Temporary  Facilities  (Services) ... 

Terminal  Facilities ~ 

Theft  Losses  not  Covered  by  Insur- 
ance .„ 

Training  Costs.  Attendance  at  Meet- 
ings, etc ......«..~....»......................... 

Transclosures.......... . ............... 

Transformer  Conversions .. „..„ 

U 
Unproductive  Time..... 

V 
Voltmeters — Minimum/Maximum.... 

W 
Woik  Order  Pmceduret . 


113 
104 

818 

606 
124 
123 

607 

121 

101 


101    Work  Order  Procedures 

When  a  minor  item  of  property  is 
removed  from  service  and  not  replaced, 
a  retirement  work  order  is  not  required 
except  in  the  case  of  a  conductor.  The 
cost  of  the  minor  item  shall  remain  in 
the  appropriate  plant  account  until  the 
retirement  unit,  of  which  it  is  a  part,  is 
retired.  However,  as  conductor  is 
recorded  in  feet  and  is  not  part  of  any 
speciHc  retirement  unit  conductor  shall 
bie  retired  even  though  the  amount  taken 
down  and  not  replaced  is  less  than  a 
retirement  unit  (two  spans). 

Vyhen  minor  items  of  plant  are 
removed  and  not  replaced,  material 
salvaged  shall  be  recorded  on  a  material 
salvage  ticket.  Items  of  material 
recorded  on  diis  ticket  shall  be  charged 
to  the  materials  and  supplies  acount  and 
credited  in  the  miscellaneous  columns  of 
the  Materials  Register  to  the 
Accumulated  Provision  for  Depreciation. 
In  this  example,  it  is  assumed  that  the 
cost  of  removal  is  nil.  If.  however,  costs 
are  incurred  during  the  removal  of  minor 
items  of  plant,  these  costs  shall  reduce 
the  credit  to  the  Accumulated  Provision 
for  Depreciatipa. 


When  a  staking  sheet  supporting  a 
single  woric  order  reflects  a  combination 
of  new  construction  and  replacements, 
or  system  improvements,  the 
predominant  cost  shall  be  the  governing 
factor  in  determining  the  amount  of  cost 
REA  will  finance.  To  illustrate,  assume 
that  a  service  is  to  be  nm  to  a  new  home 
near  the  end  of  an  existing  line.  On 
inspection,  the  pole  from  which  the 
service  is  to  be  run  is  foimd  to  be  in  very 
poor  physical  condition  and  must  be 
replaced.  In  addition,  a  single  span  of 
wire  and  a  service  are  presently 
connected  to  this  pole  which  serve  no 
purpose.  The  home  originally  served  has 
been  demolished  and  die  existing  span, 
pole,  and  service  were  retired.  In  other 
words,  what  started  out  to  be  simply  the 
installation  of  a  new  service  now 
includes  the  retirement  of  a  span  of 
wire,  a  pole,  and  a  service;  the 
replacement  of  a  pole;  and  the  running 
of  a  new  service.  Assuming  the 
replacement  of  the  pole  is  the  costliest 
part  of  this  project  the  construction  and 
retirement  activity  shall  be  classified  as 
an  ordinary  replacement  even  though 
the  woiic  includes  new  construction  and 
retirements  without  replacement. 

102  Line  Conversion 

If  it  is  necessary  to  move  a  conductor 
&t)m  one  location  to  another  on  a  pole 
assembly  during  the  conversion  of  a  line 
bom  one  phase  to  another  phase,  the 
cost  of  moving  the  conductor  is 
capitalizable  as  a  system  improvement 

103  Sacrificial  Anodes  and  the 
Replacement  of  a  Neutral 

Many  utilities  conduct  studies  to 
determine  whether  sacrificial  anodes 
are  needed  to  protect  underground  cable 
against  corrosion.  The  following 
procedures  shall  be  followed  to  account 
for  sacrificial  anodes  and  the 
replacement  of  a  neutral: 

1.  If  the  study  results  in  the 
installation  of  sacrificial  anodes,  the 
cost  of  the  study  shall  be  capitalized  to 
Accoimt  367,  Underground  Conductors 
and  Devices.  If  the  study  does  not  result 
in  the  installation  of  anodes,  the  cost 
shall  be  charged  to  Account  594, 
Maintenance  of  Undercroimd  Lines. 

2.  Costs  incurred  in  me  first 
installation  are  capitalizable  even 
though  anodes  are  considered  minor 
items  of  property.  However,  only  the 
first  costs  of  installation  shall  be 
capitalized.  All  subsequent 
replacements  of  anodes  shall  be 
expensed. 

3.  Sacrificial  anodes  do  not  constitute 
a  record  imit;  therefore,  the  cost  of 
anodes  shall  be  added  to  the  cost  of  the 
underground  cable  unit 

4.  Because  a  neutral  is  part  of  an 
underground  cable  record  unit  and  is 


not  in  and  of  itself,  a  record  unit  the 
cost  to  replace  a  corroded  neutral  shall 
be  charged  to  Account  594,  Maintenance 
of  Underground  Lines. 

104  Terminal  Facilities 

Borrowers  are  sometimes  required  to 
construct  terminal  facilities  in  the 
fransmission  line  of  another  utility  in 
order  to  receive  power  from  their  power 
supplier.  The  document  executed 
between  the  borrower  and  the  utility  is 
normally  referred  to  as  a  "License 
•Agreement"  The  license  agreement  may 
stipulate  that  certain  items  of  the 
terminal  facilities  are  to  be  transferred 
to,  and  become  the  property  of,  the  other 
utility  upon  completion  of  the 
construction.  The  accounting  for  this 
type  of  transaction  shall  be  as  follows: 

1.  All  construction  costs  incurred  shaU 
be  charged  to  a  work  order.  Upon 
completion  of  the  construction  and 
accumulation  of  all  costs,  the  cost  of  the 
facilities  that  become  the  property  of 
another  utilty  shall  be  transferred  from 
construction  work-in-progress  to 
Account  186,  Miscellaneous  Deferred 
Debits.  The  cost  of  the  plant  for  which 
the  borrower  retains  title  shall  be 
charged  to  the  appropriate  plant 
accounts. 

2.  The  cost  of  the  faciUties  recorded  in 
Accotmt  188,  Miscellaneous  Deferred 
Debits,  shall  be  amortized  to  Accoimt 
557,  Other  Expenses,  over  the  estimated 
useful  service  life  of  the  plant.  If  the 
related  contract  or  contracts  for  this 
power  supply  are  terminated,  the 
unamortized  balance  shall  be  expensed, 
in  the  current  period,  in  Account  557. 

105  Pole  Top  Disconnect  Switch 

The  installation  of  pole  top  service 
disconnect  switches,  where  title  is 
retained  by  the  utility,  shall  be 
capitalized  in  Account  371,  Installations 
on  Customers'  Premises.  If  a  switch 
cabinet  is  purchased  vdth  a  current 
transformer  included  as  an  integral  part 
of  the  cabinet  the  entire  cost  of  the 
switch  shall  be  charged  to  Account  371. 
If  the  current  transformer  is  installed 
outside  of  the  switch  cabinet  the 
transformer,  meter,  and  meter  base, 
together  with  the  first  installation  costs, 
shall  be  capitalized,  upon  piuchase,  in 
Account  370,  Meters. 

Payments  received  from  the  customer 
toward  construction  costs  shall  be 
credited  to  Account  371.  Installations  on 
Customers'  Premises.  Such  payments, 
together  with  any  amount  not  financed 
by  REA,  shall  be  entered  in  column  9  of  . 
the  REA  Form  219,  Inventory  of  Work 
Orders.  The  associated  maintenance 
costs  shall  be  charged  to  Account  587. 
Customer  Installations  Expenses,  or  to 
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Account  S87,  Maintenance  of  Meters,  as 
appropriate 

When  pole  top  disconnect  switches 
are  installed  and  title  is  held  by  the 
customer,  the  cost  of  the  material  shall 
be  charged  to  Account  456,  Other 
Electric  Revenues  and  the  receipts  from 
the  sale  of  line  material  shall  be  credited 
to  Account  458.  The  portion  of  the 
receipts  for  resale  material  as  well  as 
that  for  installation  shall  be  credited  to 
Account  415,  Revenues  from 
Merchandising,  Jobbing,  and  Contract 
Woric.  The  cost  of  resale  material  sold 
and  the  cost  of  installation  shall  t>e 
charged  to  Account  416.  Costs  and 
Expenses  of  Merchandising,  )obbing  and 
Contract  Work. 

Future  maintenance  costs  incurred  by 
the  cooperative  that  are  not  billed  to  the 
customer  shall  be  charged  to  Account 
587,  Customer  Installations  Expenses. 

106  Steel  Pole  Rein  forcers 

The  cost  associated  with  the  purchase 
and  installation  of  steel  pole  reinforcers 
shall  be  charged  to  Account  583, 
Maintenance  of  Overhead  Lines. 

107  Mobile  Substations 

Mobile  substati(Hi8  shall  be  accounted 
for  in  a  manner  similar  to  that  for  a 
spare  and  are,  therefore,  included  as 
part  of  transmission  or  distribution 
station  equipment,  depending  upon  the 
use  of  the  mobile  substation.  The  mobile 
substation,  together  with  the  trailer  on 
which  it  is  permanently  mounted,  shall 
be  capitalized  upon  purchase.  A  general 
purpose  truck  or  tractof  used  to  relocate 
a  mobile  substation  and  trailer  shall  be 
classified  as  transportation  equipment 

The  composite  depreciation  rate  used 
for  transmission  plant  or  distribution 
plant  as  appropriate,  shall  be  applied  to 
the  mobile  substation. 

108  Security  Lights 

Where  a  pole  supports  both  a 
secondary  wire  and  a  security  light  the 
cost  of  the  pole  shall  be  charged  to 
Account  384,  Poles.  Towers,  and 
Fixtures,  even  though  the  plant 
investment  in  security  lights  is  recorded  ' 
in  Account  371,  Installations  on 
Customers'  Premises. 

109  Joint  Use 

There  are  many  cases  in  which  an 
electric  utility  and  a  communications 
utility  enter  into  an  agreement  that 
provides  for  joint  use  of  poles.  Under  the 
terms  of  these  agreements,  either  utility 
may  occupy  the  poles  of  the  other  upon 
payment  of  a  stipulated  annual  rental.  If 
such  joint  occupancy  necessitates  the 
use  of  a  higher  than  standard  pole,  the 
new  pole  shall  be  provided  at  the 
expense  of  the  utility  having  the  need 
for  the  higher  pole. 


When  an  electric  utility  replaces,  at 
its  own  expense,  a  standard  pole 
belonging  to  the  communications  utility 
with  a  higher  pole,  the  cost  of  the  hi^er 
pole,  less  net  salvage  (if  any)  of  the  pole 
replaced,  shall  be  charged  to  the 
account  in  which  the  pole  rental  is 
included. 

Contributions  made  to  an  electric 
utility  by  a  communications  utility  for 
die  costs  incurred  in  stubbing  joint  use 
electric  poles  shall  be  credited  to 
Account  593,  Maintenance  of  Overhead 
Lines.  The  cost  of  pole  stubbing  on 
electric  plant  distribution  facilities  shall 
be  charged  to  Account  593. 

An  investment  in  outside  plant  that  is 
held  in  joint  ownership  shall  be 
recorded  in  the  appropriate  plant 
accounts  at  its  cost  to  the  utility.  For 
continuing  property  record  purposes, 
jointly  owned  property  units  shall  be 
priced  at  their  cost  to  the  utility  and 
shall  be  appropriately  segregated  in  the 
CPRs  to  indicate  joint  ownership. 

110  First  Clearing  and  Grading  of  Land 
and  Rights  of  Way 

Utility  accounting  practice  requires 
the  costs  associated  with  the  first 
clearing  and  grading  of  land  and  rights 
of  way  and  any  resulting  damage 
thereto,  to  be  included  in  the  accounts 
for  structures  and  improvements  or 
equipment  to  which  such  costs  relate. 
Since  the  first  clearing,  as  well  as 
clearing  which  is  "directly  occasioned 
by  the  building  of  a  structure,"  is  done, 
not  for  the  purpose  of  enhancing  the 
value  of  the  land  or  the  rights  of  way, 
but  for  the  purpose  of  constructing  plant, 
these  costs  are  more  directly  related  to 
the  construction  of  plant  than  to  the 
purchase  of  land  or  rights  of  way.  The 
accounts  shall  be  charged  as  follows: 

1.  For  overhead  transmission  pole 
lines.  Account  356,  Overhead 
Conductors  and  Devices: 

2.  For  overhead  distribution  lines. 
Account  365,  Overhead  Conductors  and 
Devices;  and 

3.  For  undei:ground  distribution  lines. 
Account  366,  Underground  Conduit  for 
a  conduit  installation;  or  Account  367, 
Underground  Conductors  and  Devices, 
for  a  direct  burial  installatioiL 

111  Engineering  Contracts  for  System 
Planning 

Engineering  costs  for  long-range 
system  plans  shall  be  charged  to 
Account  183,  Preliminary  Survey  and 
Investigation  Charges,  as  incurred.  The 
cost  of  engineering  services  inciured  in 
preparing  a  long-range  system  plan 
represents  a  legitimate  component  of  the 
total  cost  of  construction  of  all  system 
improvements  detailed  in  the  plan.  The 
amount  of  engineering  costs  to  be 
associated  with  any  specific  system 


improvement  is  the  annual  costs 
incurred  up  to  the  time  of  the  allocation 
(not  previously  allocated),  plus  that 
portion  of  the  initial  cost  which  relates 
to  the  particular  construction  in 
question.  If  any  major  system 
improvement  included  in  the  engineering 
plan  is  not  constructed,  or  if  the  study  is 
superceded  by  another  complete  study, 
the  cost  of  that  portion  of  the  original 
study  not  resulting  in  construction  shall 
be  charged  to  Account  182^ 
Unrecovered  Plant  and  Regidatory 
Study  Costs,  if  the  costs  are  to  be 
recovered  through  future  rates.  Costs 
recorded  in  Account  182.2  shall  be 
amortized  to  Account  407,  Amortization 
of  Property  Losses,  Unrecovered  Plant 
and  Regulatory  Study  Costs,  as  the  costs 
are  recovered  throu^  the  rates.  Any 
costs  included  in  Account  182.2  that  are 
disallowed  for  rate-making  purposes 
shall  be  charged  to  Account  426.5,  Other 
Deductions. 

The  allocation  of  engineering  services 
to  the  various  construction  projects 
requires  the  exercise  of  judgment  In 
some  cases,  system  improvements  are 
continuous  over  a  period  of  months  or 
years,  thus  permitting  the  engineering 
cost  to  be  spread  monthly  as  overhead 
in  relation  to  the  direct  costs  incurred  in 
construction.  (If  a  substantial  amount  of 
retirement  woric  is  performed  in 
connection  with  system  improvements,  a 
proportionate  share  of  the  engineering 
cost  shall  be  allocated  on  the  basis  of 
direct  retirement  labor.)  If  the  system 
improvements  detailed  in  the  plan  are 
not  performed  in  a  continuous  manner, 
the  engineering  cost  shall  be  allocated 
on  the  basis  of  the  estimated  costs  of  the 
various  larger  system  improvement 
projects  which  result  from  the  long- 
range  plan. 

If  construction  is  performed  by 
contract  the  engineering  cost  apphcable 
thereto  shall  be  transferred  from 
Account  183  to  Account  107, 
Construction  Work-in-Progress — 
Electric  and  thereby  spread  to  the 
appropriate  plant  accounts  on  the  basis 
of  contract  costs. 

In  the  case  of  system  improvement 
construction  performed  on  the  basis  of 
work  orders,  engineering  costs  shaU  be 
transferred  to  Account  107,  Construction 
Work-in-Progress — Electric  and 
included  in  total  work  order  costs  as 
either  overhead  or  special  services.  If 
engineering  services  are  not  readily 
identifiable  with  individual  work  orders, 
they  shall  be  capitalized  as  overhead.  If 
engineering  costs  for  each  work  order 
are  readily  separable  from  the 
engineering  costs  for  all  other  wori( 
orders,  they  shall  be  capitalized  as 
special  services. 


In  sununariaing  system  improvement 
work  orders  oa  die  REA  Form  219, 
Inventory  of  Woiic  Orders,  the  amount 
of  engineering  costs  previously 
approved  for  advance  on  the  long  range 
plan,  if  any,  shall  be  deducted  to 
determine  the  balance  of  loan  funds 
subject  to  advance  by  REA. 

112  Determination  of  Availability  of 
Service 

Costs  relating  to  the  determination  of 
availability  of  service,  rates,  and  similar 
items  for  individual  applicants  shall  be 
charged  to  Account  912,  Demonstrating 
and  Selling  Expenses.  If  it  is  expected 
that  construction  will  result  the  costs 
incurred  to  provide  service,  including 
staking,  shall  be  charged  to  Account  107, 
Construction  Work-in-Progress — 
Electric.  If  construction  does  not  result. 
Account  107  shall  be  credited  and 
Account  428.5,  Other  Deductions,  shall 
be  charged. 

113  Temporary  Facilities  (Services) 
Plant  installed  for  temporary  use.  a 

period  of  less  than  1  year,  shall  be 
recorded  in  Account  185,  Temporary 
Facilities,  net  of  any  payments  received 
from  customers.  Upon  retirement  this 
net  cost  plus  cost  of  removal,  less  any 
salvage  value,  shall  be  cleared  to 
Account  451,  Miscellaneous  Service 
Revenues. 

When  a  temporary  service  is  installed 
at  the  site  of  a  building  under 
construction,  the  location  of  the 
permanent  service  entrance  and  the 
load  and  its  characteristics  are  usually 
known.  The  temporary  service  is  of  the 
proper  capacity  and  is  so  located  or  has 
sufficient  sladc,  that  it  can  be  relocated 
to  serve  the  new  building  as  a 
permanent  sendee.  Under  these 
conditions,  the  service  shall  be  charged 
to  Account  360,  Services,  when  first 
installed.  The  cost  of  moving  and 
attaching  the  service  to  the  permanent 
service  entrance  shall  be  charged  to 
Account  593,  Maintenance  of  Overhead 
Lines  or  Account  594,  Maintenance  of 
Underground  Lines,  as  appropriate. 

114  Construction  Work-in-Progress 
Damaged  or  Destroyed  by  Storm 

When  installed  plant  not  yet 
completed  or  completed  but  not  yet 
placed  in  service,  has  been  damaged  or 
destroyed  by  storm,  the  cost  of  the 
repair  and  restoration  shall  be  added  to 
the  cost  of  construction  and  capitalized 
if  the  plant  was  constructed  under  force 
account  or  work  order  construction,  and 
the  utility  paid  for  the  cost  of  the 
repairs.  If  the  plant  was  constructed 
under  contract,  the  contractor  is 
required  to  deliver  the  plant  in  new 
condition.  Hierefore.  any  repairs 
required  prior  to  the  completion  of 


construction  and  acceptance  by  the 
utility,  are  ordinarily  borne  by  the 
contractor. 

115  Liquidated  Damages 
Liquidated  damages  are  amounts  paid 

by  or  assessed  against  contractors  for 
the  completion  of  construction  after  an 
agreed  upon  date.  Liquidated  damages 
shall  be  credited  to  Account  107. 
Construction  Woric-in-Progress — 
Electric.  Since  these  damages  accrue 
during  the  construction  period,  they 
become  one  of  the  components  of 
construction  cost  Even  though  a  portion 
of  these  damages  may  compensate  the 
utility  for  costs  which  are  not 
"identifiable,"  no  portion  of  the  damages 
shall  be  credited  to  revenue  or  expense. 

When  a  contractor  has  been  paid  in 
fiill  from  loan  funds  or  bom  funds  to  be 
reimbursed  by  loan  fimds  without  a^ 
deduction  for  liquidated  damages,  the 
amount  of  liquidated  damages  received 
shall  be  deposited  in  the  Construction 
Fund.  This  amount  shall  be  reflected  by 
a  decrease  in  column  5,  'Total 
Expenditures  to  Date."  of  the  REA  Form 
595.  Financial  Requirement  and 
Expenditure  Statement,  and  as  an 
increase  in  column  8.  "Cash  Balance."  If 
liquidated  damages  are  obtained  by 
withholding  an  equivalent  amount  from 
the  contractor's  payment  the  net  result 
will  be  the  same. 

116  Nonrefundable  Payments  for 
Construction 

-Nonrefundable  payments 
(contributions)  from  customers  and 
developers  for  underground  construction 
shall  first  be  credited  to  Accoimt  107.2. 
Construction  Work-in-Progress— Force 
Account  When  the  constructed  plant  is 
unitized  and  distributed  to  the 
individual  plant  accounts,  the 
contributions  shall  be  credited  to  those 
plant  accounts  which  gave  rise  to  the 
contribution. 

When  a  customer  or  developer 
furnishes  a  trench  or  other  service  in 
connection  with  buried  plant  the 
cooperative  shall  debit  Account  107.2 
with  the  actual  or  estimated  cost  of  the 
service  performed,  and  accoimt  for  the 
credit  as  set  forth  above. 

117  Refunds  of  Overpayments  for 
Materials  and  Equipment 

Refunds  of  overpayments  for 
materials  and  equipment  previously 
purchased  are  occasionally  received  as 
the  result  of  legal  action  brought  against 
electrical  suppliers  for  price  fixing  in 
violation  of  antitrust  laws.  Such  refunds 
shall  be  accounted  for  as  follows: 

1.  The  refund  shall  first  be  applied  to 
any  litigation  costs  that  were  incurred. 

2.  Refunds  for  special  equipment  items 
shall  be  accounted  for,  in  detail,  on  the 


Summary  of  Special  Equipment  Costs 
and  credited  against  the  appropriate 
plant  accounts. 

3.  Other  materials  or  equipment  items 
that  were  installed  through  v/otk  orders 
or  a  materials  furnished  contract  shall 
be  adjusted  on  an  amended  woiic  order. 
The  amended  work  order  shall  include 
full  details  of  the  refund. 

4.  Continuing  property  records  shall 
be  adjusted  to  reflect  the  above 
transactions. 

5.  Amounts  approved  for  advance  on 
the  REA  Form  595,  Financial 
Requirement  and  Expenditure 
Statement,  and  on  the  loan  budget 
records,  shall  be  adjusted.  For  special 
equipment  items,  the  adjustment  shall 
be  requested  in  a  letter  to  REA.  For 
materials  installed  by  work  order  or 
contract  the  adjustments  shall  be  made 
through  credits  shown  on  the  REA  Form 
219,  Inventory  of  Work  Orders. 

6.  Refunds  for  material  currenUy  in 
stock  shall  be  credited  to  Account  154. 
I^ant  Materials  and  Operating  Supplies. 

7.  If  the  material  was  used  in 
maintenance  activities  or  operations,  the 
refund  shall  be  credited  to  the 
appropriate  maintenance  or  operations 
expense  account 

a  Refunds  for  materials  or  equipment 
financed  from  loan  funds  shall  be 
deposited  in  the  Construction  Fund — 
Trustee  Account  or  remitted  to  REA  as  a 
special  payment  on  a  note.  Other 
refunds  shall  be  deposited  in  the  general 
funds. 
118    Load  Control  Equipment 

The  primary  purpose  of  a  Load 
Management  System  is  to  optimize  load 
dispatch  and  to  reduce  or  minimize 
system  peaks  in  order  to  reduce 
purchases  of  power  or  to  delay  or 
eliminate  the  need  for  construction  of 
new  plant.  A  Load  Management  System 
may  be  used  on  integrated  systems,  or 
on  generation,  transmission,  or 
distribution  systems  separately.  The 
telemetry  equipment  used  for  data 
acquisition  and  interpretation  may  be 
included  at  various  points  on  a  system, 
such  as  generation,  transmission,  or 
distribution  substation,  switchyards  or 
on  consumers'  premises. 

An  effective  load  control  program 
should  be  coordinated  with  the  G&T  and 
requires  full  participation  of  all  member 
distribution  systems.  The  G&T  monitors 
the  power  load  of  the  total  member 
distribution  system  to  predict  the  time  of 
the  system's  peak  load.  An  optimal  load 
control  strategy  is  developed  by  the 
G&T  and  is  passed  on  from  the  G&T 
computer  system  to  the  load  control 
computer  systems  of  the  member 
distribution  cooperatives. 
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The  equipment  at  the  manber 
distribution  tyttem  level  is  the  type 
actually  being  used  by  an  integrated 
power  system  to  operate  a  load  control  - 
program.  The  equipment  used  may  vary 
from  one  integrated  power  system  to 
another.  The  selection  of  equipment 
used  is  determined  by  the  information 
needs  of  the  integrated  power  system, 
and  the  nfethods  selected  to  operate  the 
load  control  system. 

Some  equipment  performs  only 
SCAOA-type  functions.  This  equipment 
is  bidnded  with  the  equipment  that 
performs  only  load  control  functions 
because  SCADA-type  equipment  is  an 
integral  part  of  a  load  control  program. 
An  effective  load  control  strategy 
requires  current  information  on  loads  so 
that  member  diblribution  systems  can 
determine  the  actual  loads  to  be  shed 
and  the  duration  of  the  load  control. 

The  function  and  location  of  the  load 
control  equipment  are  the  primary 
factors  in  determining  the  account  in 
which  the  equipment  shall  be  recorded. 
The  following  example  depicts  a 
common  load  control  system  and  the 
associated  accounting.  Equipment  type 
may  vary,  thereby  necessitating  the  use 
of  accounts  not  prescribed  below.  In  all 
instances,  however,  the  function  and 
location  Of  the  equipment  shall  dictate 
the  appropriate  account  classification. 

GSrT  Borrower 

1.  Coordinating  System  Equipment 
Coordinating  System  Equipment  is  the 

data  acquisition,  processing  and  control 
hardware  and  software  used  to 
coordinate  the  load  control  efforts  of  the 
member  distribution  system.  Generally, 
this  equipment  is  dedicated  to  load 
control  use  and  is  not  shared  with  other 
electric  utihty  activities. 

The  purpose  of  the  G&T  load  control 
computer  system  is  to  reduce  ot 
minimize  the  peak  po¥ver  requirements 
of  the  entire  member  distribution 
system.  This  involves  load  dispatching 
to  control  transmission  circuits  and 
breakers.  The  computer  system  for  load 
control  sh^U,  therefore,  be  recorded  in 
Account  353.  Station  Equipment,  with 
the  associated  operating  expenses 
recorded  in  Account  561,  Load 
Dispatching,  and  maintenance  expenses 
recorded  in  Account  570,  Maintenance 
of  Station  Equipment 

2.  Coordinating  System 
Communications  Link. 

The  G&T  load  control  con4>ater 
system  is  usually  linked  to  the  load 
control  computer  system  for  each 
member  distribution  system  by  a  radio 
or  telephone  link  that  is  dedicated  to 
that  purpose  and  is  not  shared  with 
other  communication  activities.  Under 
such  circumstances,  communications 


equipment  shall  be  classified  in  Account 
353,  Station  Equipment  If  the 
communications  eqiiipment  is  shared 
with  general  use  or  voice 
communications  equipment,  however, 
the  equipment  shall  be  classified  in 
Accoimt  397,  Coromunication 
Equipment 

3.  Depreciation. 

Load  control  equipment  shall  be 
recorded  in  separate  subaccounts  of  the 
primary  plant  accounts  detailed  above 
and  shall  be  depreciated  based  upon  the 
owner's  estimate  of  the  equipmenf  s 
useful  service  life. 

Distribution  Borrower 

1.  Member  System  Equipment 
Member  system  equipment  is  the  data 

acquisition,  processing  and  control 
hardware  and  software  used  as  a  subset 
to  the  overall  load  control  efforts  by  the 
integrated  power  system. 

The  member  system  computer  for 
each  distribution  member  system 
accepts  the  control  strategy  from  the 
G&T  coordinating  system  and  develops 
the  tables  that  determine  die  control 
loads  that  are  to  be  shed  and  the 
duration  of  the  load  control.  The 
member  system  computer  for  each 
distribution  system  monitors  the  usage 
at  each  of  its  deliv«y  points.  This  usage 
data  is  then  transmitted  to  the  G&T 
coordinating  system  for  use  in 
developing  load  projects  and  evaluating 
control  strategies  for  the  integrated 
power  system.  The  member  system 
computer  is  generally  dedicated  to  load 
control  use  and  is  not  shared  with  other 
electric  utility  operations. 

The  member  computer  system  shall  be 
recorded  in  Account  382,  Station 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Account 

581,  Load  Dispatching,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment 

2.  Substation  Remote  Controllers. 
Substation  Remote  Controllers  are 

located  at  the  distribution  substation. 
They  accept  control  signals  from  the 
member  system  computer  and  couple 
the  signal  to  the  portion  of  the 
distribution  system  to  which  it  is 
connected.  Substation  Remote 
Controllers  also  serve  as  a  receiver  of 
inbound  signals  from  transponders 
located  in  the  distribution  system.  They 
also  send  data  back  to  the  member 
system  computer. 

Substation  Remote  Controllers  shall 
be  recorded  in  Account  362,  Station 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Accoimt 

582,  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
502,  Maintenance  of  Station  Equipment 

3.  Substation  Injection  Units. 


Substation  Iniection  Units  are  used 
only  in  power  line  based  systems  and 
are  located  in  distribution  substations. 
A  major  function  of  the  Substation 
Injection  Unit  is  to  receive  load  omtrol 
signals  from  the  member  system 
computer  and  inject  them  into  the  power 
line  based  system  to  be  transmitted  to 
the  Load  Control  Receivers.  Substation 
Injection  Units  can  also  perform  control 
and  SCADA  functions  similar  to  those 
performed  by  Substation  Remote 
Controllers. 

Substation  Injection  Units  shall  be 
recorded  in  Account  362,  Station 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Account 
682.  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment 

4.  Remote  Terminal  Units. 

Remote  Terminal  Units  perform 
electric  utility  SCADA  functions  in  a 
distribution  substation  or  delivery  point 
These  functions  include  monitoring 
equipment  for  abnormal  operating 
conditions,  monitoring  analog  quantities 
such  as  conductor  voltage  or  substation 
load,  and  controlling  of  certain 
equipment  within  the  substation. 

Remote  Control  Units  shall  be 
recorded  in  Accoimt  362,  Station 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Account 

582,  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment 

6.  Line  Device  Transponder. 

A  Line  Device  Transponder  directly 
controls  a  piece  of  distribution 
apparatus,  such  as  a  voltage  regulator  or 
a  power  factor  correction  capacitor, 
located  on  a  distribution  feeder  and  not 
accessible  to  a  Remote  Terminal  Unit 
The  Line  Device  Transponder  actuates 
the  control  functions  and  reports  back  to 
the  member  system  computer  upon 
completion  of  the  requested  action.  This 
transponder  is  located  at  the  site  of  the 
distribution  apparatus  being  controlled. 

Line  Device  Transponders  shall  be 
recorded  in  Account  368,  Line 
Transformers.  The  associated  operating 
expense  shall  be  recorded  in  Accoimt 

583,  Overhead  Line  Expenses,  or 
Account  584.  Underground  Line 
Expenses,  as  appropriate,  and 
maintenance  expenses  shall  be  recorded 
in  Account  5S5,  Maintenance  of  Line 
Transformers. 

e.  Communications  Verification 
Transponders. 

Communication  Verification 
Transponders  are  used  to  respond  to 
inquiries  from  Substation  Remote 
Controllers.  In  power  line  based 
systems,  these  transponders  are  used  to 
verify  the  performance  of  the 


communications  sjrstem.  They  are  also 
used  during  admse  system  operations 
to  isolate  sections  of  die  distribution 
system  that  are  experiencing  an  outage. 

Communication  Verification 
Transponders  riiall  be  recorded  in 
Account  362,  Station  Equipment  The 
associated  operating  expenses  shall  be 
recorded  in  Account  562,  Station 
Expenses,  and  maintenance  expenses 
shall  be  recorded  in  Account  592. 
Maintenance  of  Station  Equipment 
7.  Load  Control  Receivers 
The  Load  Control  Receiver  is  located 
at  the  site  of  the  consumer's  load.  These 
receivers  directly  control  the  electric 
supply  to  an  end-use  appliance,  such  as 
an  electric  water  heater,  central  air 
conditioning  compressor,  or  irrigation 
pump.  The  amount  of  time  that  an 
appUance  will  be  turned  off  by  the  load 
control  receiver  Is  preset  When  the 
member  system  computer  determines 
that  load  shedding  is  necessary,  it  sends 
a  signal  to  the  communication  link 
which  then  sends  signals  directly  to  the 
Load  Control  Receivers.  In  a  power  line 
based  system,  the  signal  from  the 
communications  link  is  sent  by  radio  or 
telephone  line  to  the  Substation 
Injection  UnitSi  whidi  then  signals  the 
Load  Control  Receivers  to  shut  down  die 
appliances  for  the  present  time.  In 
nonpower  line  based  systems,  the  signal 
from  the  conmunications  link  is  sent  by 
radio  direcUy  to  the  Load  Control 
Receivers. 

Load  Control  Receivers  are  located  on 
the  consumer's  side  of  the  meter.  When 
the  member  distribution  system  retains 
tide  to  the  Load  Control  Bieceivers  and 
assumes  full  responsibility  for 
maintenance  and  r^lacement  of  the 
equipment,  it  shall  be  classified  in 
Account  371,  Installations  on  Customn's 
Premises.  Load  Control  Receivers  that 
are  donated  or  given  to  consumers  shall 
be  charged  to  Account  908,  Customer 
Assistance  Expenses. 
.  Operating  and  maintenance  expenses 
appUcable  to  Load  Control  Receivers 
recorded  in  Account  371  shaU  be 
charged  to  Account  587,  Customer 
Installations  ^cpenses,  and  Accoimt 
598,  Maintenance  of  Kfiiscellaneous 
Distribution  Plant  respectively. 
Expenses  applicable  to  Load  Control 
Receivers  donated  or  given  to 
consumers  shsU  be  recorded  in  Account 
908,  Customer  Assistance  Expenses. 
8.  Communication  Links 
The  commimication  link  in  die 
member  distribution  systems  between 
the  Member  System  Computer,  the 
Substation  Remote  Controllers  or 
Substatiixi  Injection  Units,  Remote 
Terminal  Units,  Line  Device 
Transponders.  Communication 
Verification  TVansponders,  and  Load 


Control  Receivers  is  usually 
accomi^ished  by  radio,  telephone  line, 
or  power  line  based  system.  Hie 
communication  links  are  normally 
dedicated  to  die  SCADA  and  load 
control  functions  being  served.  Under 
such  circumstances,  ccmimunications 
equipment  shall  be  recorded  in  Account 
362,  Station  Equipment  H,  however,  the 
communication  equipment  osed  is 
shared  with  gmeral  use  or  voice 
communications  equipment  the 
equipment  shall  be  charged  to  Account 
397,  Communication  Equipment 
9.  Depreciation. 

Load  control  equipment  shall  be 
recorded  in  separate  subaccounts  of  the 
primary  plant  accounts  detailed  above 
and  shall  be  depreciated  based  upon  the 
manufacturer's  estimate  of  the 
equ^)ment's  useful  service  life. 
119    Special  Equipment 

Special  Equipment  items  are  classified 
as  such  because  they  are  continually 
being  moved  from  one  location  to 
another  due  to  load  changes  and 
maintenance  practices.  The  Uniform 
System  of  Accounts  provides  accounting 
that  differs  from  that  used  for  other 
types  of  materials.  The  cost  new,  of 
special  equipment  items  shall  be 
capitalized  at  the  time  of  purchase;  it 
shall  not  be  charged  to  Account  154  as  is 
the  case  with  other  materials.  The  first 
installation  cost  as  well  as  all 
incidental  costs  necessary  to  prepare 
the  equipment  for  use.  shall  be 
capitalized  with  the  material  upon 
purchase.  All  subsequent  costs  of 
removing,  resetting,  changing,  renewing 
oil,  and  repairing  constitute  operations 
and  maintenance  expenses.  Tlie 
capitalized  cost  of  special  equipment 
items,  including  the  first  installation, 
shall  be  removed  from  the  electric  plant 
accounts  only  when  the  items  are 
abandoned  or  retired  fiom  the  system. 

Meters,  line-type  transformers,  oil 
circuit  reclosers,  sectionalizers,  current 
and  potential  transformers,  meter 
sockets,  and  other  metering  equipment 
listed  in  Account  370.  Meters,  as  well  as 
pole-type  and  underground  voltage 
regulators  in  Account  368.  Line 
Transformers,  are  considered  to  be 
special  equipment  items.  Transformers, 
voltage  regulators,  metering  equipment 
and  ciurent  and  potential  transformers 
for  substations  are  not. 

Special  equipment  items  which  are 
classified  as  nonusable  shall  be 
segregated  in  the  warehouse  and  retired 
from  service.  The  Summary  of  Special 
Equipment  Costs  shall  be  retided 
Summary  of  Special  Equipment  Costs 
Retired  and  used  for  this  purpose.  A 
journal  entry  reflecting  diis  information 
shall  be  prepared  and  posted  to  the 


books.  Since  loan  funds  for  special 
equipment  including  first  installation 
costs,  are  approved  for  advance  by  REA 
upon  receipt  of  die  borrower's  written 
estimate  of  funds  required,  and  not  on 
the  basis  of  an  Inventory  of  Work 
Orders,  it  is  Improper  to  take  a  credit  for 
any  salvage  involved  in  the  retirement 
of  special  equipment  on  the  Inventory  of 
Work  Orders. 

120  Meter  Sockets  and  Meters 
When  a  utility  furnishes  meter 

sockets,  ownership  by  the  utility  of  the 
meter  socket  or  base,  as  well  as  the 
meter  itseU^  is  established  by  virtue  of 
them  being  furnished  without  cost  to  the 
consumer  by  the  co(^>erative.  While  no 
agreement  as  to  ownership  between  the 
cooperative  and  the  pn^wrty  owner 
exists,  cooperative  ownership  is  implied 
by  long  standing  practice  and  tradition 
in  the  electric  utility  industry. 

121  Minimum-Maximum  Voltmeters 
A  minimum-maximum  voltmeter  is 

used  to  record  the  minimum  and 
maximum  voltages  at  a  specific  line 
location  over  a  period  of  time.  It  is 
normally  installed  on  a  pole  in 
connection  with  a  iMi  kVA  transformer, 
a  meter  base  and  connecting  wires,  and 
other  small  items  of  materials.  Meter 
bases  are  ordinarily  set  for  these 
voltmeters  throughout  the  system,  and  a 
lesser  number  of  voltmeters  are  rotated 
among  them  periodically  to  obtain 
voltage  readings.  An  average  system ' 
may  have  one  voltmeter  to  two 
installations,  with  a  maximum  of  20  or 
25  voltmeters  for  the  whole  system. 

M'"'""""-""'*'™'*"  voltmeters  shall 
be  recorded,  through  work  orders,  in 
Account  370,  Meters,  when  installed, 
Tlie  cost  of  the  transformers  shall 
remain  in  Account  368,  Line 
Transformers,  with  the  cost  of  the  meter 
bases  remaining  in  Account  370,  Meters. 
The  miscellaneous  material  used  in 
installing  the  transformer  and  the  meter 
base  shall  be  charged  to  Account  370. 
Meters. 

Maintenance  expense  shall  be 
charged  to  either  Account  595, 
Maintenance  of  Line  Transformers,  or 
Accoimt  507,  Maintenance  of  Meters,  as 
appropriate.  Costs  associated  with 
reading  the  voltmeters  shall  be  charged 
to  Account  583,  Overhead  Line 
Expenses,  and  the  cost  of  relocating  or 
changing  the  complete  installation  or 
any  part  thereof,  other  than  retirement 
of  die  meter  base,  shall  be  charged  to 
Account  583,  Overiiead  Line  Expenses, 
or  Account  586,  Meter  Expenses. 
122    Retrofitting  Demand  Meters 

Demand  meters  perform  two 
functions.  They  measure  die  amount  of 
electricity  used  over  a  period  of  time  in 
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kilowatt-hours  (kWh),  which  is  recorded 
on  a  mechanical  register,  and  they 
indicate  the  maximum  kilowatts  (kw) 
required  at  any  one  time  by  means  of  a 
pointer. 

Electronic  or  solid  state  demand 
meters  are  more  expensive  than 
mechanical  demand  meters;  however, 
they  have  a  direct  readout  which  can 
read  kilowatt  demand  to  two  decimal 
places.  The  use  of  a  direct  readout  may 
result  in  a  revenue  enhancement  as 
pointer  readings  tend  to  register  lower 
than  actual. 

Many  borrowers  have  begun  the 
process  of  retrofitting  (replacing  the 
pointer  reading  with  a  direct  readout) 
their  demand  meters.  The  cost  of  such  a 
replacement  is  normally  expensed 
because  it  is  a  minor  item  of  property; 
however,  since  the  use  of  a  direct 
readout  results  in  a  substantial 
betterment,  these  replacement  costs 
shall  be  capitalized. 

123  Transformer  Conversions 
The  conversion  of  an  overhead 

transformer  to  an  underground 
transformer  constitutes  a  betterment 
and  shall,  therefore,  be  capitalized. 

124  Transclosures 
Transclosures  are  enclosures  or 

cabinets  in  which  line  transformers  are 
mounted.  The  cost  of  transclosures  that 
are  purchased  separately  from  the 
transformer  shall  be  charged  to  Account 
154.  Plant  Materials  and  Operating 
Supplies,  when  received,  and 
capitalized,  upon  installation,  to 
Account  368,  Line  Transformers,  as  a 
separate  unit  of  property.  If  the  case  and 
the  transformer  are  inseparable,  the  unit 
is  considered  a  transformer  and  shall  be 
capitalized  upon  purchase. 

125  Retirement  Units 

Services 

A  retirement  unit  shall  consist  of  a 
complete  service  rather  than  the 
individual  wires  comprising  that  service. 
If  each  separate  wire  of  a  service  were 
treated  as  a  retirement  unit,  the 
retirement  unit  would  represent  a 
comparatively  small  cost.  Such  a  small 
unit  of  property  would  substantially 
increase  the  number  of  retirement  work 
orders.  The  complete  service  shall, 
therefore,  be  considered  a  retirement 
unit. 

Minor  Items 

When  minor  items  of  property  are 
added  separately  from  complete 
retirement  units,  the  costs  of  these  items 
shall  be  included  in  work  orders,  and  by 
unitizing  all  costs  of  completed 
construction  for  a  month,  these  minor 
items  shall  be  spread  to  the  retirement 
units  of  which  they  normally  form  a 


part  For  example,  to  convert  a  two- 
phase  line  to  a  three-phase  line  requires 
the  addition  of  a  conductor,  an  insulator 
and  a  pole-top  pin.  A  pole-top  pin  is 
typically  capitalized  as  a  component  of 
the  cost  of  the  pole  to  which  it  is 
attached.  Assuming  this  is  the  only  work 
order  for  the  month,  the  cost  of  this  pin 
shall  be  charged  to  the  conductor,  so 
that  its  cost  is  included  in  the  total  cost 
of  the  project  In  actual  practice, 
however,  this  does  not  happen  as  it  is 
normal  to  have  a  number  of  work  orders 
for  a  given  month,  which  include  the 
setting  of  poles.  In  allocating  the  cost  of 
all  construction  projects  for  the  month, 
-part  of  the  cost  of  pole-top  pins  shall  be 
allocated  to  poles  even  though  the  work 
orders  on  which  they  were  capitalized 
did  not  include  poles. 

The  retirement  and  replacement  of 
isolated  single  retirement  units  cannot 
be  charged  to  maintenance;  a  retirement 
and  construction  work  order  shall  be 
used. 

126  Establishment  of  Continuing 
Property  Records 

The  costs  of  installing  a  system  of 
continuing  property  records  shall  be 
charged  to  Account  930.2,  Miscellaneous 
General  Expenses,  and  may  include: 

1.  Labor  and  expenses  incurred  in 
developing  an  inventory  of  property; 

2.  Labor  and  material  costs  incurred  in 
connection  with  developing  pole  records 
including  map  preparation  and  pole 
cards;  and 

3.  Labor  and  material  costs  (ledger 
sheets,  etc.)  incurred  in  coimection  with 
the  installation  of  the  record  system. 

127  Continuing  Property  Records  for 
Buildings 

When  establishing  continuing 
property  records  for  a  building  where 
there  is  no  detailed  breakdown  of 
contract  costs,  it  is  necessary  to 
estimate  the  cost  of  the  each  component 
part.  It  should  be  noted  that  the 
establishment  of  continuing  property 
records  is  not  required  for  buildings: 
however,  if  CPRs  are  not  maintained,  all 
repairs  including  the  replacement  of 
major  component  parts  shall  be 
expensed  in  the  period  inciured. 

128  Sale  of  Property 

All  proceeds  deposited  in  the 
Construction  Fund  Account  from  the. 
sale  of  property,  regardless  of 
materiality,  shall  be  reflected  on  the 
REA  Form  595,  Financial  Requirement 
and  Expenditure  Statement.  Proceeds 
from  the  sale  of  property  shall  be 
reported  on  the  Form  595,  by  budget 
purpose,  as  a  reduction  in  total 
expenditures  to  date,  column  5;  and  an 
increase  in  the  cash  balance,  column  6. 


Proceeds  from  the  sale  of  property 
shall  not  be  used  to  maintain  an 
"Employee  Fund."  A  utility  may, 
pursuant  to  board  policy,  use  general 
funds  for  employee  welfare  equivalent 
in  amount  to  proceeds  received  from  the 
sale  of  scrap  property.  If  general  funds, 
in  an  amount  equivalent  to  proceeds 
received  from  the  sale  of  scrap  property, 
are  used  for  employee  welfare.  Account 
926,  Employee  Pensions  and  Benefits, 
shall  be  charged. 

129  Gain  or  Loss  on  the  Sale  of  an 
Office  Building 

A  gain  on  the  sale  of  an  ol^ce  building 
shall  be  recorded  in  Account  421.1,  Gain 
on  the  Disposition  of  Property,  with  a 
loss  recorded  in  Account  421.2,  Loss  on 
the  Disposition  of  Property.  If  the  gain  or 
loss  will  materially  distort  current  year's 
net  margins,  such  gain  or  loss  is 
reportable  as  an  extraordinary  item  in 
Account  434,  Extraordinary  Income,  or 
Account  435,  Extraordinary  Deductions. 

130  Salvage  and  Obsolete  Material 
The  value  of  material  salvaged  fix>m 

the  retirement  of  units  of  property 
reduces  the  loss  of  the  retirement  and 
shall  be  so  applied.  The  value  assigned 
to  salvage  shall  be  credited  to  Account 
108.8,  Retirement  Work-in-Progress, 
which  results  in  reducing  net  charges  to 
the  provision  for  depreciation  when  the 
work  order  is  completed  and  cleared. 

If  salvage  is  sold,  any  difference 
between  the  realized  value  and  the 
estimated  value  of  the  salvaged  material 
shall  be  charged  or  credited  to  the 
appropriate  provision  for  depreciation. 

Salvage  resulting  from  maintenance 
where  no  retirement  units  are  involved 
shall  be  debited  to  the  materials  and 
supplies  account  and  credited  to  the 
appropriate  maintenance  account. 

Occasionally,  a  utility  will  have  a  loss 
due  to  obsolescence  of  materials  on 
hand.  If  the  loss  is  due  to  obsolescence 
of  new  material,  the  loss  shall  be 
charged  to  Account  426.5,  Other 
Deductions.  If  the  loss  is  due  to 
obsolescence  of  used  material,  the  loss 
shall  be  charged  to  the  appropriate 
subaccount  of  Account  KM, 
Accumulated  Provision  for  Depreciation. 

131  Plant  Acquisition  Adjustments 
Plant  acquisition  adjustments  shall  be 

amortized  to  the  operating  expense 
accounts.  These  adjustments  are 
recorded  in  Account  114,  Electric  Plant 
Acquisition  Adjustments,  and  amortized 
to  Account  406,  Amortization  of  Electric 
Plant  Acquisition  Adjustments,  or 
Account  425,  Miscellaneous 
Amortization,  as  required  by  the 
regulatory  commission  having 
jurisdiction.  Accounts  406  and  425  shall 
be  closed  to  operating  margins. 


132    General  Float 

When  the  unit  method  of  dqiredation 
is  used  for  general  plant  itema,  gains 
and  kosses  on  tales,  trades  or  disposals 
of  equipment  i^U  be  recorded  as  such. 
If  the  composite  method  of  depreciation 
is  used,  gains  or  losses  on  the  disposal 
of  general  plaat  items  shall  be  recorded 
in  the  appr(q>riate  depreciation  reserve 
account 

A  truck  which  is  used  only  for 
transporting  power  operated  equipment 
mounted  thereon  sbaU  be  charged, 
together  with  tke  installejl  equipment  to 
Account  396.  Power  Operated 
Equ^nnent  If  the  same  type  of  truck  is 
used  for  transporting  materials  and 
supplies,  tools  and  work  equipment, 
personnel,  or  other  items,  the  cost  of  the 
truck  shall  be  charged  to  Account  392. 
Transportation  Equipment 

Depreciation  and  other  expenses 
relating  to  power  operated  equipment 
shall  be  accumulated  in  a  subaccount  of 
Account  184.  Clearing  Accounts,  and 
distributed  monthly  on  an  equitable 
basis  to  the  accounts  properly 
chargeable. 

D^reciation  expense  on  vehicles  and 
other  work  equipment  furniture  and 
office  equipmNit  and  other  such  plant 
used  in  the  construction  of  utility  plant 
is  a  proper  component  of  construction 
cost  To  avoid  a  duplicate  advance  of 
funds,  however,  the  amount  of 
depredation  on  such  items  that  has 
previously  been  financed  from  loan 
funds  shall  be  deducted  from 
Inventories  of  Work  Orders  submitted  to 
REA.  This  amount  shall  be  specifically 
identified,  and  shown  either  monthly  or 
annually  as  a  single  item  in  column  9  on 
the  REA  Form  219.  Inventory  of  Work 
Orders. 

133    Plant  Abaodoaments  and 
Disallowances  of  Plant  Costs 

In  December  1986.  the  FASB  issued 
Statement  of  Finandal  Accounting 
Standards  No.  90,  (Statement  No.  90), 
Regulated  Enterprises— Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs.  This  section  provides  an 
overview  of  the  requirements  outlined  in 
Statement  No.  90  together  with  the 
specific  accounts  that  shall  be  used  to 
record  a  plant  abandonment  or  a 
disallowance  of  plant  costs. 

Phmt  Abandonments 

When  an  abandonment  becomes 
probable,  the  cost  of  the  abandoned 
asset  shall  be  removed  from 
Construction  Work-in-Progress  or  Plant- 
in-Service.  as  applicaUe.  Before  making 
this  transfer,  however,  a  determination 
must  be  made  as  to  whether  recovery  of 
the  allowed  coat  is  likely  to  be  provided 
with  a  full  return  on  the  investment 


during  the  period  from  the  time  the 
abandonment  becomes  probable,  to  die 
time  when  recovery  is  completed,  or 
with  a  partial  or  no  retiun  on  the 
investment  This  determination  shall  be 
made  based  upon  the  facts  and 
circumstances  on  the  specific 
abandonment  and  pest  practices  and 
current  policies  of  regulatory 
jurisdiction. 

If  a  full  return  on  the  investment  is 
likely  to  be  provided,  any  disallowance 
of  all  or  part  of  the  cost  of  abandoned 
plant  that  is  both  probable  and 
reasonably  estimated  shall  be 
recognized  as  a  loss  in  the  current  year 
vtrith  the  carrying  basis  of  the  asset 
reduced  by  an  equal  amount  The 
remaining  cost  of  abandoned  plant  shall 
be  recorded  as  a  separate  new  asset 

If  partial  or  no  return  on  the 
investment  is  likely  to  be  provided,  any 
disallowance  of  abandoned  plant  costs 
that  is  bodi  probable  and  reasonably 
estimated  shall  be  recognized  as  a  loss. 
The  present  value  of  the  future  revenues 
expected  to  be  provided  to  recover  the 
allowable  cost  of  the  abandoned  plant 
and  return  on  the  investment  if  any, 
shall  be  reported  as  a  separate  new 
asset.  The  discount  rate  used  to  con^)ute 
the  present  value  shall  be  the  borrower's 
incremental  borrowring  rate,  which  is  the 
rate  that  the  borrower  would  have  to 
pay  to  borrow  an  equivalent  amount  for 
a  period  equal  to  the  expected  recovery 
period.  In  determining  the  value  of 
expected  future  revenues,  the  borrower 
shall  consider  the  probable  time  period 
before  the  recovery  is  expected  to  begin 
and  the  probable  time  period  over  which 
recovery  is  expected  to  be  provided. 

The  amount  of  the  new  asset  shall  be 
adjusted  from  time  to  time,  as 
necessary,  if  new  information  indicates 
that  the  estimates  used  to  reoH'd  the 
new  asset  have  dianged.  The  carrying 
value  of  the  new  asset  however,  shall 
not  be  adjusted  for  changes  in  the 
incremental  borrowing  rate.  The  amount 
of  any  adjustments  shall  be  recorded  as 
a  gain  or  loss. 

During  the  period  between  the  date  on 
which  a  new  asset  is  recognized  and  the 
date  on  which  recovery  begins,  the 
carrying  amount  shall  be  increased  by 
accruing  a  carrying  charge.  The  rate 
used  to  accme  the  carrying  charge  shall 
be: 

1.  If  a  full  return  on  the  investment  is 
likely,  a  rate  equal  to  the  allowed 
overall  cost  ot  capital  in  the  |itrisdiction 
in  which  recovery  is  expected  to  be 
provided  skall  be  used. 

2.  If  partial  or  no  return  is  likdy.  the 
asset  shall  be  amortized  in  a  manner 
that  will  produce  a  conatant  rettun  on 
the  unamortized  investment  in  the  new 


asaet  equal  to  the  rake  at  wtadu  the 
expecteid  revenues  were  discounted. 

Due  to  the  nonpn^t  environment  in 
which  riectric  cooperatives  operate,  foU 
recovery  of  interest  expense  on  plant 
related  lon^-terai  debt  cqnates  to  full 
recovery  of  the  rate  of  return  fior  an 
investor-owned  utility.  Therefore,  if  a 
cooperative  is  permitted  fall  recovery  of 
the  interest  expense  incurred  on  the 
long-term  ddit  borrowed  to  ftnanre 
construction  of  an  abandoned  plant  no 
discounting  of  the  asset  is  required  nor 
is  accrual  of  the  carrying  charge 
permitted. 

If.  at  the  time  the  provisions  of  FASB 
Na  90  are  first  applied,  the  borrower 
elects  to  restate  the  financial 
statements,  the  financial  statements  for 
all  periods  presented  shall  be  restated 
and  the  financial  statements  shaD 
disclose  die  nature  of  the  restatement 
and  its  effect  on  margins  before 
extraordinary  items,  net  margins,  and 
patronage  capital  at  the  beginning  of  the 
earliest  period  presented.  If  the 
borrower  elects  not  to  restate  the 
financial  statements,  the  effect  of 
ai^lying  FASB  No.  90  shall  be  reported 
as  a  change  in  accounting  principle  and 
the  financial  statement  shall  disclose  the 
nature  of  the  change  and  the  effect  of 
applying  Statement  No.  90  on  margins 
before  extraordinary  items  and  net 
margins. 

The  specific  accounts  that  shall  be 
used  to  record  transactions  involving 
plant  abandonmmts  are  as  follows: 

1.  In  the  year  of  the  abandonment  the 
unrecoverable  portion  of  the  cost  of 
abandoned  plant  included  in 
construction  woilt-in-propess  shall  be 
recongized  as  a  loss  by  a  charge  to 
Account  42B.5,  Other  Deductions,  and  a 
credit  to  Account  107.  Construction 
Work-in-Progress. 

2.  The  balance  of  the  cost  remaining 
in  the  construction  work-in-progress 
account  shall  be  credited  to  Account  107 
and  charged  to  Account  182^ 
Unrecovered  Plant  and  Regulatory 
Study  Costs. 

3.  The  difference  between  the  charge 
to  Account  182.2  and  the  present  value 
of  expected  future  revenues  for  recovery 
of  die  new  asset  shall  be  recorded  as  a 
credit  to  Account  182.2  and  a  debit  to 
Account  426A  The  credit  to  Account 
182.2  shall  be  segregated  from  the 
amount  charged  to  Account  182^  by  the 
use  of  a  separate  subaccount  Statement 
No.  90  does  not  require  this  se^egation; 
however,  it  is  necessary  under  the 
Uniform  System  of  Accounts  (USoA)  to 
provide  for  the  appropriate  seyegation 
of  operating  and  nonoperating  income. 

4.  During  the  watting  period  for 
recovery  of  the  new  asset  to  begin. 
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carrying  charges  shall  be  accrued  by  a 
debit  to  Account  182.2  with  a  concurrent 
credit  to  Account  421,  Miscellaneous 
Nonoperating  Income.  Debits  to  Account 
182.2  shall  be  treated  as  reductions  to 
the  credit  subaccount  of  Account  182.2. 

5.  The  borrower  shall  amortize  the 
amount  debited  to  Account  182.2  by 
charges  to  operating  income,  consistent 
with  the  way  the  amortized  amounts  are 
recovered  through  rates.  These  charges 
to  income  shall  be  recorded  in  Account 
407,  Amortization  of  Property  Losses, 
Unrecovered  Plant  and  Regulatory 
Study  Costs. 

6.  As  the  recoverable  amount 
recorded  in  Account  182.2  is  recovered 
through  rates,  the  borrower  shall  accrue 
income  by  charges  to  Account  182.2  and 
credits  to  Accoimt  421,  Miscellaneous 
Nonoperating  Income.  Accruals  shall  be 
computed  by  applying  the  same  rate 
used  to  derive  the  present  value  of  the 
asset  established  in  Account  182.2,  to 
the  unamortized  balance  in  that 
account  Accrued  amounts  charged  to 
Account  182.2  shall  be  treated  as 
reductions  to  the  credit  subaccount 
within  Account  182.2. 

Prior  to  implementing  the  accounting 
prescribed  above,  the  borrower  shall 
submit  the  details  of  each  plant 
abandonment  to  REA  for  approval. 

Disallowancea  of  Costs  of  Recently 
Completed  Plant 

When  it  becomes  probable  that  a 
portion  of  the  cost  of  recently  completed 
plant  will  be  disallowed  for  rate  making 
purposes  and  a  reasonable  estimate  of 
the  amoimt  of  the  disallowance  can  be 
made,  the  estimated  Amount  of  the 
probable  disallowance  shall  be 
deducted  from  the  reported  cost  of  the 
plant  and  recognized  as  a  loss.  If  a 
portion  of  the  costs  is  expIiciUy,  but 
iadirectly  disallowed,  the  equivalent 
amount  of  the  cost  shall  be  deducted 
from  the  reported  cost  of  the  plant  and 
recognized  as  a  loss. 

The  specific  accounts  that  shall  be 
used  to  record  transactions  involving 
the  disallowance  of  plant  costs  are  as 
follows: 

1.  Estimated  disallowed  plant  costs 
which  the  borrower  records  as  a  credit 
to  Account  101,  Electric  Plant-in-Service, 
shall  be  charged  to  Account  426.5,  Other 
Deductions. 

2.  If  the  loss  qualifies  as  an 
extraordinary  item  under  the  criteria  set 
forth  in  General  Instruction  No.  7  of  the 
USoA,  the  borrower  shall  record  the  loss 
in  Accoiuit  435,  Extraordinary 
Deductions.  To  be  considered 
extraordinary,  an  item  shall  be  more 
than  Hve  percent  of  income  computed 
before  extraordinary  items.  If  a 
borrower  believes  that  a  loss  of  less 


than  Hve  percent  should  be  treated  as 
an  extraordinary  item;  the  borrower 
shall,  with  commission  approval,  record 
the  loss  in  Account  435  and  report  the 
loss  as  an  extraordinary  item.  If  the 
borrower  is  not  subject  to  state 
commission  jurisdiction,  REA  approval 
is  required. 
134    Utility  Plant  Phase-in  Plans 

In  August  1987,  the  FASB  issued 
Statement  of  Financial  Accounting 
Standards  No.  92  (Statement  No.  92), 
Regulated  Enterprises — Accounting  for 
Phase-in  Plans.  This  section  provides  an 
overview  of  the  requirements  outlined  in 
Statement  No.  92. 

The  term  phase-in  plan  is  used  to  refer 
to  any  method  of  recognition  of 
allowable  costs  in  rates  that  meets  all  of 
the  following  criteria: 

1.  The  method  was  adopted  by  the 
regulator  in  connection  with  a  major, 
newly  completed  plant  of  the  regulated 
enterprise  or  one  of  its  suppliers  or  a 
major  plant  scheduled  for  completion  in 
the  near  future. 

2.  The  method  defers  the  rates 
intended  to  recover  allowable  costs 
beyond  the  period  in  which  those 
allowable  costs  would  be  charged  to 
expense  under  generally  accepted 
accounting  principles  applicable  to 
enterprises  in  general. 

3.  The  method  defers  the  rates 
intended  to  recover  allowable  costs 
beyond  the  period  in  which  those  rates 
would  have  been  ordered  under  the 
rate-making  methods  routinely  used 
prior  to  1982  by  that  regulator  for  similar 
allowable  costs  of  that  regulated 
enterprise. 

If  a  phase-in  plan  is  ordered  by  a 
regulator  in  connection  with  a  plant  on 
which  no  substantial  physical 
construction  had  been  performed  before 
January  1, 1988,  none  of  the  allowable 
costs  that  are  deferred  for  future 
recovery  by  the  regulator  under  the  plan 
for  rate-making  purposes,  shall  be 
capitalized  for  general-purpose  financial 
reporting  purposes  (financial  reporting). 

If  a  phase-in  plan  is  ordered  by  a 
regulator  in  connection  with  a  plant 
completed  before  January  1, 1988,  or  a 
plant  on  which  substantial  physical 
construction  had  been  performed  before 
January  1, 1988,  the  criteria  specified 
below  shall  be  applied  to  that  plan.  If 
the  phase-in  plan  meets  all  of  Uiose 
criteria,  all  allowable  costs  that  are 
deferred  for  future  recovery  by  the 
regulator  under  the  plan  shall  be 
capitalized  for  financial  reporting 
purposes  as  a  separate  asset  (a  deferred 
charge).  If  any  one  of  those  criteria  is 
not  met,  none  of  the  allowable  costs  that 
are  deferred  for  future  recovery  by  the 
regulator  under  the  plan  shall  be 


capitalized  for  financial  reporting.  The 
criteria  for  determining  whether 
capitalization  is  appropriate  are: 

1.  The  allowable  costs  in  question  are 
deferred  pursuant  to  a  formal  plan  that 
has  been  agreed  to  by  the  regulator; 

2.  The  plan  specifies  the  timing  of 
recovery  of  all  allowable  costs  that  will 
be  deferred  imder  the  plan; 

3.  All  allowable  costs  deferred  under 
the  plan  are  scheduled  for  recovery 
within  10  years  of  the  date  when  the 
deferral  began;  and 

4.  The  percentage  increase  in  rates 
scheduled  under  the  plan  for  each  future 
year  is  no  greater  than  the  percentage 
increase  in  rates  scheduled  under  the 
plan  for  each  immediately  preceding 
year.  That  is,  the  scheduled  percentage 
increase  in  year  two  is  no  greater  than 
the  percentage  increase  granted  in  year 
one,  the  scheduled  percentage  increase 
in  year  three  is  no  greater  than  the 
percentage  increase  in  year  two,  etc. 

By  definition,  a  phase-in  plan 
approved  prior  to  1982  that  contains 
provisions  contrary  to  those  detailed 
above  is  not  subject  to  the  provisions  of 
Statement  No.  92.  This  exemption, 
however,  only  relates  to  a  specific  utility 
and  a  specific  regulator.  For  example,  a 
utility  cannot  use  a  phase-in  plan 
approved  by  its  regulator  for  a  di^erent 
utihty  as  justification  for  its  phase-in 
plan  exceeding  the  10-year  limit 
imposed  by  Statement  No.  92. 

A  phase-in  plan  is  a  method  of  rate 
making  intended  to  moderate  a  sudden 
increase  in  rates  while  providing  the 
regulated  enterprise  with  recovery  of  its 
investment  and  a  return  on  that 
investment  during  the  recovery  period. 
A  disallowance  is  a  rate-making  action 
that  prevents  the  regulated  enterprise 
from  recovering  either  some  amount  of 
its  investment  or  some  amount  of  return 
on  its  investment.  Statement  No.  90 
specifies  the  accounting  for 
disallowances  of  plant  costs  (see  item 
133  of  this  regulation).  If  a  method  of 
rate  making  that  meets  the  criteria  for  a 
phase-in  plan  includes  an  indirect 
disallowance  of  plant  costs,  that 
disallowance  shall  be  accounted  for  in 
accordance  with  Statement  No.  90. 

Cumulative  amounts  capitalized  under 
phase-in  plans  shall  be  reported  as  a 
separate  asset  in  the  balance  sheet.  The 
net  amount  capitalized  in  each  period  or 
the  net  amount  of  previously  capitalized 
allowable  costs  recovered  during  each 
period  shall  be  reported  as  a  separate 
item  of  other  income  or  expense  in  the 
income  statement.  Allowable  costs 
capitalized  shall  not  be  reported  as 
reductions  of  other  expenses. 

The  terms  of  any  phase-in  plan  in 
effect  during  the  year  or  ordered  for 


future  years  sliall  be  disclosed  in  the 
financial  statements.  Statement  No.  92 
does  not  permit  capitalization  for 
financial  reporting  of  allowable  costs 
deferred  for  future  recovery  by  the 
regulator  pursuant  to  a  phase-in  plan 
that  does  not  meet  the  oriteria  or  a 
phase-in  plan  related  to  plant  on  which 
substantial  physical  construction  was 
not  completed  before  January  1, 1988. 
Nevertheless,  the  financial  statements 
shall  include  disclosures  of  the  net 
amount  deferred  at  the  balance  sheet 
date  for  rate-making  purposes,  and  the 
net  change  in  deferrals  for  rate-making 
purposes  during  the  year  for  those  plans. 

If  the  provisions  of  Statement  No.  92 
are  applied  retroactively,  the  financial 
statements  of  all  periods  presented  shall 
be  restated.  In  addition,  the  restated 
financial  statements  shall,  in  the  year 
that  Statement  No.  92  is  first  applied, 
disclose  the  nature  of  afiy  restatement 
and  its  effect  on  margins  before 
extraordinary  items,  net  margins,  and  on 
patronage  capital  at  the  beginning  of  the 
earliest  period  presented.  If  the  financial 
statements  for  prior  years  are  not 
restated,  the  effects  of  applying 
Statement  No.  92  to  existing  phase-in 
plans  shall  be  reported  as  a  change  in 
accounting  principle  and  the  financial 
statements  shall  disclose  the  effect  of 
adopting  Statement  No.  92  on  margins 
before  extraordinary  items  and  net 
margins. 

The  application  of  Statement  No.  92  to 
an  existing  phase-in  plan  shall  be 
delayed  if  both  of  the  following 
conditions  are  met: 

1.  The  enterprise  has  filed  a  rate 
application  to  have  the  plan  amended  to 
meet  the  criteria  of  Statement  No.  92  or 
intends  to  do  so  as  soon  as  practicable: 
and 

2.  It  is  reasonably  possible  that  the 
regulator  will  change  the  terms  of  the 
phase-in  plan  so  that  it  will  meet  the 
criteria  of  Statement  No.  92. 

If  the  above  conditions  are  met,  the 
provisions  of  Statement  No.  92  shall  be 
applied  to  the  existing  phase-in  plan  on 
the  earlier  of  the  date  when  one  of  the 
conditions  ceases  to  be  met  or  the  date 
when  the  final  rate  order  is  received, 
amending  or  refusing  to  amend  the 
phase-in  plan.  However,  if  the  enterprise 
delays  filing  its  application  for  the 
amendment  or  the  regulator  does  not 
process  the  application  in  the  normal 
period  of  time,  the  application  of 
Statement  Na  92  shall  not  be  further 
delayed. 

In  applying  the  criteria  of  Statement 
No.  92  to  a  plan  that  was  in  existence 
prior  to  the  first  fiscal  year  beginning 
afier  December  15, 1987,  and  that  was 
revised  to  meet  that  criteria,  the  10-year 
criterion  and  tiie  requirement 


concerning  the  percentage  increase  shall 
be  measured  from  the  date  of  the 
amendment  rather  than  frx)m  the  date  of 
the  first  scheduled  deferrals  under  the 
original  plan.  All  phase-in  plans  must 
receive  REA  approval  prior  to 
implementation. 

135    Accounting  for  Removal  or 
Relocation  of  Electric  Facilities 
Resulting  From  the  Action  of  Others 
Under  arrangements  with  another 
party,  a  borrower  agrees,  or  is  obliged, 
to  remove,  relocate,  rearrange,  or 
otherwise  make  changes  in  utility 
property,  other  than  for  the  purpose  of 
rendering  utiUty  service  to  the  other 
party,  for  which  the  utility  is  reimbursed 
for  all  or  a  portion  of  the  costs  incurred. 

Plant  Accounting 

The  relocation  of  the  line  shall  be 
accounted  for  as  follows: 

a.  If  all  of  the  assemblies  in  the  line 
are  retired  or  completely  removed  and 
later  rehistalled  or  if  the  line  is 
constructed  in  a  new- location  before  the 
old  line  is  removed,  construction  and 
retirement  work  orders  shall  be 
prepared  except  for  the  costs  relating  to 
special  equipment  items  (transformers, 
oil  circuit  reclosers,  etc.)  which  shall  be 
charged  to  operations  expense. 

b.  If  a  line  is  moved  in  its  entirety  to  a 
new  location  except  for  isolated 
retirement  units  (such  as  at  the  end  of 
the  line)  or  poles  not  suitable  for 
resetting,  the  cost  of  moving  the  portion 
of  line  that  is  moved  intact  shall  be 
charged  to  maintenance  expense  while 
the  cost  related  to  the  change  in  isolated 
retirement  units  or  the  replacement  of 
poles  not  suitable  for  resetting  shall  be 
accounted  for  through  use  of 
construction  and  retirement  work 
orders. 

c.  If  a  line  is  moved  intact  without  any 
change  in  assemblies,  the  cost  shall  be 
charged  to  maintenance  expense. 

Reimbursement 

If  the  borrower  receives 
reimbursement  for  the  costs  related  to 
the  relocation  of  the  line,  the 
reimbursement  shall  be  accounted  for 
by  crediting  operation  and  maintenance 
expeiues  to  the  extent  of  actual 
expenses  occasioned  by  the  plant 
changes  and  crediting  the  remainder  to 
the  accumulated  provision  for 
depreciation,  unless  contractual  terms 
definitely  characterize  residual  or 
specific  amounts  as  applicable  to  the 
cost  of  replacement  In  the  latter  event 
appropriate  credits  shall  be  entered  in 
the  plant  accounts. 

Reimbursement  received  bom  a 
telephone  company  for  adding  a  pole  or 
replacing  a  present  pole  with  a  taller 


pole  under  Joint  use  contracts  falls 
within  diis  latter  category.  In  this 
instance,  appropriate  credits  are 
charged  against  the  plant  accounts. 

Financing 

The  total  reimbursement  less  any 
portion  for  operations  and  maintenance 
costs,  shall  be  entered  in  the 
"Contributions  in  Aid  of  Construction" 
section  at  the  bottom  of  the 
Construction  Work  Order.  When  the 
Inventory  of  Work  Orders  (REA  Form 
219)  is  prepared,  enter  only  enough  of 
the  contribution  in  column  9  to  reduce  to 
zero  the  amount  in  column  10,  "Loan 
Funds  Subject  to  Advance  by  REA" 
This  entry  is  made  although  none  of  the 
reimbursement  received  is  recorded  in 
the  accounting  records  as  a  contribution 
in  aid  of  construction. 

201    Supplemental  financing 

Many  borrowers  secure  additional 
financing  from  sources  other  than  REA. 
CFC  was  established  to  provide  a 
source  of  supplemental  financing. 
Althou^  the  accounting  provided  in  this 
section  refers  to  CFC  it  is  applicable  to 
other  sources  of  supplemental  financing 
as  well. 

1.  Membership  Fees 

When  a  membership  fee  is  paid  to 
CFC.  die  payment  shall  be  recorded  as  a 
debit  to  Account  123.23.  Odier 
Investments  in  Associated 
Organizations. 

2.  Subscriptions 

The  subscription  agreement  to 
purchase  Capital  Term  Certificates 
(CrCs)  is  a  binding  obligation  to  pay  an 
initial  subscription  in  equal  annual 
payments  over  the  first  three  years  and 
an  additional  annual  subscription 
payable  in  the  fourth  through  fifteenth 
years. 

The  annual  subs'criptions  to  CFC  for 
the  fourth  through  fifteendi  years  is  2.0 
percent  of  total  operating  revenues  after 
deducting  the  cost  of  power.  Using  the 
best  data  available,  each  borrower  shall 
estimate  the  amount  of  CTCs  that  are 
required  to  be  purchased.  Estimates  are 
not  expected  to  be  precise  and 
adjustments  shall  be  made  when  future 
projections  indicate  a  change  is  needed. 
When  the  agreement  to  purchase  CTCs 
is  made,  an  entry  shall  be  recorded 
debiting  Account  123un,  Subscriptions 
to  Capital  Term  Certificates- 
Supplemental  Financing,  and  crediting 
Account  224.11,  Odier  Long-Term  Debit- 
Subscriptions.  When  die  CTCs  are 
actually  purchased,  the  following  entries 
shall  be  recorded: 

Dr.  224.11.  Other  Long-Tenn  Debt- 
Subscriptions.  Cr.  181.1.  Casb-General 
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Dr  U3.22.  Investments  in  Capital  Tena 
Certiflcates— Supptemental  Fbmicfaif.  O. 
123^.  SBbscriptiow  to  CapHal  Term 
Certificates — Siipplciental  Ptoaiicing. 

3.  Interest  Receipts 

Interest  accrues  monthly  to  the  holder 
of  CTCs  at  a  rate  in  accordance  with  the 
terras  of  the  CFC  hivitation  to  Subscribe. 
The  accmal  of  interest  and  the  receipt  of 
interest  proceeds  shall  be  recorded  as 
fdlows: 

Dr.  171.  bUerest  and  Dividends  Receivable. 
Or.  419i  Interest  and  Dividend  Income.  To  the 
record  the  monthly  accrual  of  interest 

Dr.  131.1.  Cash— General  Cr.  in.  biterest 
and  DHfidends  Reueivable.  To  record  oie 
receipt  of  interest  proceeds  I^obi  the 
investment  in  CTCs. 

Note:  Any  amouuts  received  in  excess  of 
the  pierious  aocraals  shall  be  credited  to 
Ac(»ant41fli 

Interest  penalties  may  be  charged  by 
CFC  for  late  payments  oa  any 
subscriptiaii  from  the  date  that  the 
paymoit  was  due  to  the  date  that  the 
payment  was  actually  received.  Such 
charges  riiall  be  expensed  to  Account 
431.  Other  Inta«st  Expense. 

A.  Notes 

If  a  note  is  due  Biore  than  one  year 
after  the  date  of  the  note,  the 
appropriate  subaccomit  of  Account  224, 
Other  Long-Term  Debt,  shall  be 
credited.  If  the  note  is  due  less  than  one 
year  from  the  date  of  the  note.  Account 
231,  Notes  I^yable,  shall  be  credited. 

When  a  loan  from  CFC  has  been 
consummated  and  a  note  is  executed. 
Account  224.13,  Supplemental  Financing 
Notes  Executed — Debit  sbaD  be 
debited:  and  Account  224.12,  Other 
Long-Term  Debt— Supplemental 
Financing,  credited  When  a  loan  from 
another  source  has  been  consummated. 
Account  224.15,  Notes  Executed — 
Other-4)ebit.  shaD  be  debited;  and 
Account  224.14,  Other  Long-Term 
Debt — Miscellaneoos,  credited. 

6.  Loan  Proceeds 

Cash  proceeds  from  unsecured  short- 
term  loans  riiall  be  deposited  into  the 
General  Pond  Account.  Cash  proceeds 
from  aO  secured  loans  shall  be 
deposited  into  the  Construction  Fund 
Trustee  Account 

Fhim  two  to  seven  percent  depending 
upon  the  class  of  borrower  and  its  debt- 
equity  ratio,  of  eadi  CFC  loan  is  applied 
to  the  pordiase  of  Capital  Term 
Certificates.  At  the  time  of  a  borrower's 
first  requisition  under  the  CFC  loan,  the 
following  entry  shall  be  recorded: 

Dr.  131.21.  Cash-Construction  Fund- 
Trustee 

Dr.  123.22,  Investments  in  Capital  Tenn 
Certificates — Supplemental  Finandng.  Cr. 
224.13,  Supplemental  Financing  Notes 
Executed-^lebit. 


t.  Capital  CrediU 

As  a  result  of  borrowing  from  CFC  or 
other  lenders  organized  on  a 
cooperative  basis,  a  borrower  may 
receive  capital  credit  allocations.  These 
allocations  are  usually  based  upon  the 
borrower's  participation  in  the  lending 
program  writh  participation  measured  by 
the  amount  of  interest  expense  and 
conversion  costs  incurred. 

To  accoimt  for  patronage  capital 
allocations  from  co<^)erative  lenders, 
the  following  jotnnal  entries  shall  be 
recorded: 

Dr.  123.1.  Patronage  Capital  from 
Associated  Cooperatives.  CR  424,  Other 
Capita]  Credits  and  Patronage  Capital 
Allocations.  To  record  the  allocation  of 
capital  credits  front  a  cooperative  lender. 

Note:  If  any  portion  of  the  interest  expense 
was  capitalized  as  a  component  of 
construction  cost  a  similar-portion' of  the 
capital  credit  allocation  shall  be  credited  to 
construction  rather  than  to  Account  424.  The 
portion  credited  to  construction  shaO  be 
determined  by  applying  the  percentage  of 
interest  expense  charged  to  construction  for 
that  particular  lender  to  the  interest  expense 
incurred  for  that  lender. 

Dr.  131.1.  Cash— General  Cr.  123.1. 
Patronage  Capital  from  Associated 
Cooperatives.  To  record  the  cash  receipt  of 
patronage  capital  credits  from  cooperative 
lenders. 

301    Forfeited  Customers '  Deposits 

Customers  may  be  required  to  make 
deposits  to  guarantee  payment  of 
amoimts  billed  for  electric  service. 
When  a  customer  discontinues  service, 
the  customer's  deposit  shall  first  be 
applied  to  impaid  energy  bills,  with  the 
balance  remitted  by  dwck  to  the 
customer.  If  the  check  is  returned,  it 
shall  be  voided  and  the  cniginal  entry 
that  was  made  when  the  check  was 
issued  shall  be  reversed. 

Unclaimed  balances  of  customer 
deposits  shall  remain  in  Account  235, 
Customer  Deposits,  mitil  the  legal 
liability  of  the  cooperative  to  make  such 
a  refund  has  elapsed.  When  there  is  no 
further  legal  liabiUty  to  refund  the 
deposit  and  if  it  does  not  escheat  to  the 
state,  it  shall  be  transferred  to  Account 
144,  Accumulated  Provision  for 
Uncollectible  Customer  Account — 
Credit,  retaining  full  information  of  all 
particulars. 

401    Computer  Software  Costs 

Computer  software  consists  of 
programs  and  routines  (sets  of  computer 
instructions)  which  direct  the  toleration 
of  the  computer.  Software  may  refer  to 
generalized  routines  useful  in  computer 
operations  or  to  programs  for  specific 
applications  such  as  payroU. 

The  distinction  between  generalized 
software  and  application  software  is 


important  Generalized  software 
provides  operating  support  for 
individual  applications.  This  would 
include  programs  for  such  tasks  as 
making  printouts  of  machine-readable 
records,  sorting  records,  organizing  and 
maintaining  files,  translating  programs 
written  in  a  symbolic  language  into  a 
machine-language  instructions,  and    • 
scheduling  jobs  thrpn^  the  computer. 
These  programs  are  generally  furnished 
by  the  manufacturer. 

Application  software  consists  of  a  set 
of  instructions  for  performing  a 
particular  data  processing  task. 
AppUcation  programs  are  generally 
written  by  the  user  installation,  but  are 
frequently  obtained  as  prewritten 
padcages  from  software  vendors. 
Application  software  includes  programs 
such  as  payroll,  billing,  general  ledger, 
as  well  as  engineering  or  managerial 
apphcations. 

Costs  incurred  with  the  purchase  and/ 
or  development  of  computer  software 
shall  be  accoimted  for  as  follows: 

1.  Capitalize  in  a  subaccoimt  of 
Account  391,  Office  Furniture  and 
Equipment  all  costs  for  generalized 
software.  Depreciate  the  cost  over  the 
service  life  (or  remaining  life)  of  the 
main  hardware  (i.e.,  containing  central 
processor).  If  the  purchase  invoice  does 
not  break  out  or  assign  a  cost  to  the 
"generalized  software,"  it  is  appropriate 
to  include  the  full  amoimt  in  hardware 
costs.  Defer  in  Accoimt  186, 
MisceUaneons  Deferred  Debits,  the  cost 
of  all  applications  software  determined 
to  have  a  service  life  of  over  one  year. 
Amortize  diis  cost  over  the  estimated 
useful  Kfe  of  the  program.  This 
amortization  period  shall  not  exceed 
five  (5)  years.  We  realize,  however,  that 
there  ipay  be  circumstances  that  justify 
a  useful  Ufe  longer  than  5  years.  When 
this  is  the  case  and  it  is  management's 
intent  to  utilize  these  programs  over  an 
extended  period,  written  justification 
shall  be  submitted  to  REA  for  approval. 

2.  Expense,  in  the  period  incurred,  all 
costs  associated  with  the  maintenance, 
updating,  and  conversion  of  files  or 
revision  of  all  software,  and  all  costs  for 
software  with  a  useful  life  of  less  than  1 
year.  Also,  expense  the  unamortized 
cost  of  all  software  determined,  during 
the  year,  to  be  no  longer  used  by  or 
useful  to  the  cooperative. 

In  determining  the  total  cost  of 
purchased  or  internally  developed 
software,  the  following  items  shall  be 
included: 

a.  Costs  incurred  f(»^  feasibility 
studies  if  they  result  in  the  purchase  or 
development  of  software; 

b.  All  costs  related  to  the  actual 
purchase  or  development  of  the 


software.  These  costs  must  be 
specifically  identifiable  with  the 
software  and  properly  supported  by 
time  cards,  invoices,  or  other 
documents:  and 

c.  All  costs  incurred  in  "testing  and 
debugging"  the  software. 

Computer  software  costs  are  properly 
chargeable  to  Account  107,  Construction 
Woik-in-Progress,  provided  that  the 
following  criteria  are  met 

1.  The  computer  program  is 
specifically  dedicated  to  performing  a 
construction  related  activity,  and 

2.  The  cost  of  the  software  is  itemized 
separate  and  apart  from  othra  hardware 
and  software  costs. 

The  cost  of  software  programs 
meeting  the  above  requirements  and 
having  an  estimated  useful  service  life 
in  excess  of  1  year  shall  be  recorded  in 
Account  186,  Miscellaneous  Deferred 
Debits,  and  amortized  to  Account  107, 
Construction  Work-in-Progress,  over  the 
estimated  service  life  of  the  program  not 
to  exceed  5  years. 

All  costs  rdated  to  training  persoimel 
iii  the  use  of  software  shall  be  expensed 
as  incurred. 

The  accounting  in  this  section  is  not 
intended  to  apply  to  immaterial 
amounts.  When  it  is  deemed  that  the 
costs  of  the  recordkeeping  necessary  to 
amortize  these  costs  outweigh  the 
benefits  to  the  patrons,  software  costs 
shall  be  expensed  in  the  year  incurred. 

For  computer  costs  relating  to  load 
control  equipment  refer  to  Item  118  of 
this  section. 
402    Legal  Expenses 

Utilities  may  incur  legal  expenses 
which  pertaia  to  construction  activities, 
loan  activities,  or  general  services.  The 
proper  accounting  treatment  for  legal 
expenses  is  as  follows: 

1.  Legal  fees  incurred  in  coimection 
with  a  construction  project,  including 
the  court  costs  directly  related  thereto, 
which  can  be  identified  and  supported 
as  such,  shall  be  capitalized  in  Accoimt 
107,  Construction  Work-in-Progress,  as  a 
cost  of  construction. 

2.  Legal  fees  specifically  identified 
and  properly  supported  as  resulting  from 
activities  designed  to  obtain  long-term 
debt  shall  be  deferred  in  Account  181. 
Unamortized  Debt  Expense. 

3.  Legal  fees  for  all  other  services  and 
fees  whidi  caimot  be  properly  identified 
will  require  expensing  to  either  Account 
417.1,  Expenses  of  Ncmutility 
Operations,  or  Accoimt  923,  Outside 
Services  Employed,  as  appropriate. 

To  properly  support  the  capitalization 
or  deferral  of  legal  fees,  the  attorney 
shall  provide  an  itemization  of  services 
performed  and  the  corresponding  costs. 
Only  those  costs  specifically  identified 


by  the  attorney  as  being  related  to 
construction  or  loan  activities  shall  be 
capitalized  or  deferred  as  described 
above. 
403    Leases 

Lease  transactions  shall  be  accounted 
for  as  either  a  capitcd  lease  or  an 
operating  lease  depending  upon  whether 
or  not  the  lease  meets  the  criteria  for 
classification  as  a  capital  lease.  The 
definitions  for  capital  and  operating 
leases  and  the  criteria  used  to  determine 
which  method  shall  be  used  are  as 
follows: 

Definitions 

1.  Capital  Lease:  A  lease  that 
transfers  substantially  all  of  the  benefits 
and  risks  inherent  in  the  ownership  of 
the  property  to  the  lessee,  who  accoimts 
for  (he  lease  as  an  acquisition  of  an 
asset  and  the  incurrence  of  a  liability. 

2.  Operating  Lease:  An  operating 
lease  is  a  simple  rental  agreement  which 
does  not  meet  the  criteria  for  a  capital 
lease.  Under  the  terms  of  an  operating 
lease,  the  lessee  records  the  rental 
payments  due  over  the  term  of  the  lease 
as  rent  expense. 

Criteria 

A  lease  agreement  shall  be  classified 
as  a  capital  lease  if  one  or  more  of  the 
following  criteria  is  met 

1.  Ownership  of  the  property  is 
transferred  to  the  lessee  by  the  end  of 
the  lease  term; 

2.  The  lease  contains  a  bargain 
purchase  option; 

3.  The  lease  term  is  equal  to  75 
percent  or  more  of  the  estimated  useful 
life  of  the  leased  property;  or 

4.  The  present  value  of  the  lease 
payments  at  the  inception  of  the  lease 
equals  or  exceeds  90  percent  of  the  fair 
market  value  of  the  leased  property. 

A  lease  agreement  qualifying  as  a 
capital  lease  shall  be  recorded'in  either 
Account  101.1,  Property  Under  Capital 
Leases;  Account  120.6,  Nuclear  Fuel 
Under  Capital  Leases;  or  Account  121, 
Nonutility  Property,  as  appropriate,  at 
the  present  value  (at  the  begiiming  of 
the  lease  term)  of  the  minimum  lease 
payments.  If,  however,  this  amount 
exceeds  the  fair  value  of  the  leased 
property  at  the  inception  of  the  lease, 
the  asset  shall  be  recorded  at  its  fair 
market  value.  An  offsetting  credit  shall 
be  recorded  in  Account  227,  Obligations 
Under  Capital  Leases — Noncurrent  with 
the  current  portion  recorded  in  Accotmt 
243,  Obligations  Under  Capital  Leases- 
Current  Assets  recorded  in  Account 
101.1  shall  be  classified  separately 
according  to  the  detailed  accounts  (301- 
399)  provided  for  electric  plant  in 
service. 


Monthly  payments  made  imder  the 
lease  obligation  shall  be  charged  to  rent 
expense,  fiiel  expense,  or  construction 
work-in-progress  as  they  become 
payable.  Similarly,  the  leased  asset  and 
the  associated  obligation  shall  be 
reduced  by  the  current  amount  due. 

The  following  journal  entries  shall  be 
used  by  the  lessee  to  record  capital 
lease  transactions: 
Dr.  101.1,  Property  Under  Capital  Leases 

Cr.  243,  Obligations  Under  Capital 
Leases — Current 

CR.  227,  Obligations  Under  Capital 
Leases — Noncturent 
To  record  the  capital  lease  agreement 
Dr.  5Sa  Rents 

Cr.  232,  Accounts  Payable 
Dr.  243,  Obligations  Under  CapiUl  Lease»— 
Current 

Cr.  101.1,  Property  Under  Capital  Leases 
To  record  the  monthly  rental  payment  due. 
Dr.  232,  Accounts  Payable 

Cr.  131.1,  Cash— General 
To  record  the  monthly  lease  payment 

Operating  leases  which  are  simple 
rental  agreements  do  not  require  the 
recording  of  an  asset  or  a  liability.  The 
entries  that  are  required  to  record  an 
operating  lease  by  the  lessee  are  as 
follows: 

Dr.  5Sa  Rents 

Cr.  232,  Accounts  Payable 
To  record  the  monthly  rental  payment  due. 
Dr.  232,  Accounts  Payable 

Cr.  131.1,  Cash— General 
To  record  the  monthly  lease  payment 

501    Patronage  Capital  Assignments 

Accounting  for  patronage  capital  and 
margins  may  vary  depending  upon  the      \ 
individual  cooperative's  bylaws.  The 
comments  contained  in  this  section 
relate  to  the  application  of  the  standard 
bylaw  provisions. 

The  entries  required,  at  year's  end,  to 
record  patronage  capital  transactions 
where  tiiere  is  no  major  merchandising 
program  are  as  follows: 

Dr.  219.1,  Operating  Margins 
Dr.  219.2,  Nonoperating  margins 

Cr.  201.2,  Patronage  Capital  Assignable 
To  record  the  amount  of  patronage  capital 

assignable. 
Dr.  201.2,  Patronage  CapiUl  Assignable 

Cr.  201.1,  Patronage  Capital  Credits 
To  record  the  allocation  of  patronage  capital 
to  the  patrons'  accounts. 

The  procedure  for  determining  the 
amoimt  of  patronage  capital  assignable 
to  the  individual  patron  on  a  total  dollar 
basis  is  as  follows: 

1.  Determine  the  total  amount  to  be 
assigned  for  the  year  (Account  201.2). 

2.  Determine  patronage  from  electric 
service,  the  total  of  consumers'  billings 
(AccounU  44(M47). 

3.  Determhie  the  percentage  factor  to 
be  used  in  calculatiitig  patronage  capital 
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to  be  credited  to  eadi  connmer 
sccoubL  Divide  "V  by  **2^*. 

4.  Detemine  the  •moant  (tf  ca|Htal  to 
be  credited  to  each  consumer.  Multiply 
the  individual  coosumer'e  billings  for  the 
year  by  the  pocentage  foctor*  obtained 
in  "3"  above. 

The  procedure  for  determining  die 
amount  of  patronage  capital  assignable 
to  the  individual  patron  on  a  dollar 
basis,  less  the  cost  of  power,  is  as 
follows: 

1.  Determine  the  total  amount  to  be 
assigned  for  the  year. 

2.  Determine  the  total  amount  of 
revenue  received  from  each 
classification  of  customers. 

3.  Determine  die  total  cost  of  power 
for  each  classification  of  customers  (For 
example,  use  cost  per  kWh  sold). 

4.  For  each  classification  of  customers 
subtract  the  amount  obtained  in  '^' 
from  the  amount  obtained  in  "2,"  to 
obtain  the  total  amount  received,  less 
cost  of  power,  by  classification  of 
customers. 

5.  Add  the  amoonts  obtained  fai  "4"  to 
obtain  die  total  amoimt  of  revenue,  less 
cost  of  power. 

6.  Divide  the  total  amount  received. 
less  cost  of  power  for  each  classification 
of  customers  (amounts  obtained  in  "4"), 
by  the  total  amount  received,  less  cost 
of  power  for  all  costomers  (amount 
obtained  in  "5")  to  obtain  tlie  pnvata 
percentage  for  each  dassification  (rf 
customers. 

7.  Multiply  the  total  amount  to  be 
allocated  (amount  obtained  in  "1")  by 
the  prorata  percentage  for  each 
classification  of  customers  (obtained  in 
"6")  to  obtain  the  amount  to  be  assigned 
each  classification  of  customers. 

8.  Divide  the  amount  to  be  assigned 
each  classification  of  customers  (amount 
obtained  in  T*)  by  the  total  amount 
received  from  the  classification  of 
customers  (amount  obtained  in  "2")  to 
obtain  the  percentage  factor  for  each 
classification  of  customers. 

9.  Determine  die  total  amount 
received  from  ead)  individoal  costomer. 

la  Multiply  the  total  amomrt  received 
fitim  each  individual  customer  (amount 
obtained  in  "V)  by  die  percentage 
factor  for  his  clas^fication  (amount 
obtained  in  "8")  to  obtain  the  amount  of 
capital  to  be  assigned  each  individual 
customer. 

After  calculating  the  patronage  capital 
to  be  credited  to  each  customer,  there  is 
usually  a  small  balance  remaining.  This 
smaB  balance  riiall  remain  in  Account 
201 Z  Patronage  Capital  Assignable,  and 
,  shall  be  added  to  this  amount  lo  be 
assigned  in  the  following  jfear. 

Proper  records  shall  be  maintained  to 
support  an  capital  credit  transactions. 
As  a  nmiimum.  diese  records  riiall 


show,  for  each  patron,  the  amount  of 
capital  crccttted  for  eedb  year  as  weD  as 
the  amount  and  date  retired  fareaA 
year. 

The  process  of  transferring  capital 
credits  from  the  Patronage  Capital 
Assignable  accounts  to  the  Patrons' 
Capital  Credits  Assigned  accounts  or  to 
die  Patrons'  Capital  Credits  accounts 
and  the  making  of  entries  to  individual 
patron's  records  constitutes  an 
assignment  of  capital  credits.  This  holds 
true  for  recordkeeping  purposes  as  weQ 
as  from  a  legal  point  of  view.  This 
assignment  shall  be  followed  by  formal 
notification  to  patrons  within  a 
reasonable  period  of  time. 

In  the  event  that  a  distribution 
cooperative  incurs  a  net  loss,  that  loss 
shall  not  be  allocated  to  its  members 
(patrons).  The  loss  shall  be  accumulated 
and  o%et  by  future  nonoperating 
margins. 
502    Patronage  Capital  Retirements 

As  the  board  of  directors  has  the 
responsibility  for  detomining  whether 
the  financial  condition  of  the 
cot^ierative  will  pomit  retirement  of 
capital  credits  and  whether  the 
proposed  retirement  complies  with 
mortgage  and  bylaw  provisions,  the 
authorizati(Hi  for  the  retirement  shaD  be 
set  fordi  in  the  board  aiinutes.  The 
entries  to  record  the  general  retirement 
of  capital  credits  shall  be  as  follows: 

Dr.  201.1,  Patronage  Capital  Credits 

Cr.  238.1,  Patronage  Capital  Riysbie 
To  record  the  board  o<  directors' 

autliorization  to  malce  paymenta  of 
capital  credits. 
Dr.  238.1,  Patronage  Capital  Payable 

Cr.  131.1,  Cash— General 
To  record  actual  cash  payments  of  capital 
credits. 
Note:  To  provide  better  control  over  the 
payment  of  petroiiage  capita}  crests,  a 
special  cheddng  accoimt  should  be 
established  in  an  amount  equal  to  the 
aothorized  general  ntireaient  Special 
prenuiabered  diecks  ahall  be  used  for  each 
general  retirement  of  patronage  capitaL 

To  strengthen  internal  control  and  to 
facilitate  the  settlement  of  estates,  the 
board  should  adopt  a  pohcy  specifying 
exactly  how  payments  of  capital  credits 
shall  be  made  to  the  estates  of  deceased 
patrons.  Payments  made  to  estates  shall 
be  recorded  as  fcdlows: 

Dr.  20L1,  Rrtronage  Capital  Credits 

Cr.  131.1,  Cash— General 
To  record  the  payment  of  capital  credits 
when  an  estate  is  settled  hf  lefmding 
100  cents  on  the  dollar. 
Dr.  201.1.  Patronage  Capital  Cradits 
Cr.  131.1.  Cash    General 
Cr.  217,  Retired  Capital  Credits— Gain 
To  record  die  payment  of  capital  credits 

when  an  estate  is  settled  for  less  than  the 
full  amount  of  capital  credited  to  the 
deceased  customer's  account  "" 


Dr.  217.  Retired  Ca|rital  Credits— Cain 

Cr.  201.2.  Patronage  Capital  Assignable 
To  record  the  teaUocatioR  to  eufient  patrons 

of  the  amouot  of  die  disooaat.  if  provided 

for  in  the  bylaws. 

If  a  capital  credit  check  is  returned 
due  to  an  inability  to  locate  the  patron, 
it  shall  be  held  pending  a  rechedc  of 
available  records  to  ascertain  the 
correct  address  of  the  patron.  If  it  is 
determined  that  the  patron  cannot  be 
located,  the  check  shall  be  cancelled 
and  the  amount  of  the  check  debited  to 
Account  131.1,  Cash — General,  and 
credited  to  Account  217,  Retired  Capital 
Credits — Gain.  If  the  State,  however, 
has  unclaimed  property  laws  to  which 
the  amoimt  is  subject,  the  amotmt  shaB 
be  credited  to  Account  253,  Other 
Deferred  Credits,  until  final  disposition 
has  been  made.  A  notation  shall  be 
made  in  the  records  of  the  former  patron 
to  facilitate  payment  if  his  or  her 
whereabouts  is  subsequenUy 
determined. 

If  the  recM^  show  that  a  number  of 
former  patrons  have  moved  and  left  no 
forwarding  address,  it  is  not  necessary . 
to  prepare  a  capital  credit  retirement 
check  for  these  patrons  when  a  general 
retirement  of  capital  credits  is  made. 
Whoi  setting  fimds  aside  to  make  a 
general  retirement,  however, 
appropriate  amounts  shall  be  included 
to  cover  payments  due  these  patrons. 
The  cooperative  shall  then  make  a 
reasonable  effort  to  locate  these  patrons 
through  publication  of  their  names  in  the 
newsletter  or  local  newspaper.  If  the 
patrons  are  not  located,  the  amounts  set 
aside  and  the  credits  to  their  accounts 
shall  be  handled  in  a  manner  similar  to 
those  for  whom  payment  checks  are 
returned. 

Under  the  standard  bylaw  {vovisions 
recommended  by  REA.  it  is  not  iMoper  to 
use  capital  credits  that  were  assigned  to 
former  patnMis  to  liquidate  their 
delinquent  bills.  When  the  standard 
bylaws  are  in  effect  and  coUectioii 
efforts  have  failed,  the  balance  of  an 
uncollectible  bill,  after  application  of 
costomera  deposits  and  membership 
fees,  shall  be  diarged  against  the 
accumulated  provision  for  uncollectible 
accounts.  If  the  patron  has  capital 
credits  assisted  to  him  or  her.  these 
remain  untouched  except  for  a  notation 
to  indicate  the  amount  of  the  unpaid  bilk 
When  a  general  retirement  of  capital 
credits  is  made  at  some  future  date, 
amounts  wUch  would  otherwise  be  doe 
the  patn»  may  be  applied  to  satisfy  the 
unpaid  bill  with  the  balance  refunded  to 
him  ot  her. 

503    Operating  and  Nonqperating 
Margins 


Occasionally  questions  arise 
concerning  the  accounting  for  the 
balances  in  Accounts  218,  Capital  Gains 
and  Losses:  210i3,  Other  Margins;  219.4. 
Other  Margins  and  Equities — Prior 
Periods;  434,  Extraordinary  Income;  and 
435,  Extraordinary  Deductions.  The 
balance  in  these  accounts  shaU  be 
accounted  for  as  follows: 

1.  The  bcdanGe  in  Account  219.4,  Other 
Margins  and  Equitiefr-.Prior  Periods, 
shall  be  transferred,  at  year's  end.  to 
Account  219.1  or  219.2,  as  appropriate. 
Accounts  219.1  and  219.2  are  then  closed 
to  Account  201 Z  Patronage  Capital 
Assignable,  unless  otherwise  provided 
for  in  the  bylaws. 

2.  The  balances  in  Accoimt  434, 
Extraordinary  bcome,  and  Account  435, 
Extraordinary  Deductions,  shall  be 
cleared  to  Account  219.2  at  year's  end. 

3.  The  balances  in  Account  219  J. 
Other  Margins,  and  Account  218.  Capital 
Gains  and  Losses,  shall  remain  in  these 
accounts  unless  they  are  allocated  to 
patrons  or  used  to  absorb  future  losses 
as  provided  for  in  the  bylaws  of  the 
cooperative. 

When  a  cooperative  is  engaged  in  a 
major  merchandising  activity,  all  costs 
properly  chargeable  to  the 
merchandising  activity  shall  be 
allocated  as  such  to  offset  the 
associated  revenue.  Nonoperating 
margins  generated  from  this  source  shall 
be  prorated  annually  on  a  patronage 
basis  and  credited  to  those  patrons' 
accounts  from  whom  such  amounts  were 
obtained.  Merchandising  activities  of 
this  nature  may  require  a  bylaw 
provision  allowing  for  the  allocation  of 
margins  generated  by  a  major 
merchandising  activity  separate  firom 
other  operating  or  nonoperating 
margins. 

If,  at  the  time  of  the  adoption  of  the 
bylaw  provisions  for  the  allocation  of 
nonoperating  margins,  there  are  prior 
years'  losses  resulting  in  debit  balances 
in  Accounts  218,  Capital  Gains  and 
Losses;  219.1,  Operating  Margins;  219.2. 
Nonoperating  Margins;  or  219.3,  Other 
Margins:  the  credit  balances  in 
Accounts  218, 219.2.  or  219.3  resulting 
from  prior  years'  operations  shall  be 
transferred,  to  the  extent  necessary,  to 
offset  such  deficits.  If  the  board 
determines  that  amounts  shall  be 
allocated  to  prior  yean'  patrons,  the 
credit  balances  remaining  in  these 
accounts  shall  be  transferred  to  Account 
201.2,  Patronage  Capital  Assignable. 

If  there  are  current  year's  losses 
resulting  in  debit  balances  in  either 
Account  219.1  or  219.2,  credit  balances 
m  Accounts  219.2, 219.3,  and  218  shall  be 
transferred,  to  the  extent  necessary,  to 
offset  such  deficits.  Remaining  credit 


baluices  allocable  to  patrtHis  shall  be 
transferred  to  Account  201.2. 

504  Patrona^  Capital  from  G»T 
Cooperatives 

When  a  cooperative  receives  capital 
credits  from  a  G&T  cooperative,  the 
transaction  shall  be  recorded  as  a  debit 
to  Account  123.1.  Patronage  Capital  from 
Associated  Cooperatives,  and  a  credit  to 
Account  423.  Generation  and 
Transmission  Cooperative  Capital 
Credits.  This  entry  shall  be  made  prior 
to  the  closing  of  the  cooperative's  books 
even  though,  in  most  cases,  the  notice  of 
the  G&T  allocation  is  not  received  until 
after  the  close  of  the  year  to  which  it 
relates.  If  precise  information  cannot  be 
obtained  from  the  G&T  within  a 
reasonable  time,  capital  credits  shall  be 
recorded  on  an  estimated  basis.  The 
difference  between  the  estimated 
amoimt  and  the  actual  shall  be 
recognized  in  the  following  year  unless 
the  difference  is  material. 

A  distribution  cooperative  shall  not 
recognize  its  proportionate  share  of 
losses  incurred  by  the  G&T.  G&T  losses 
shall  be  accumulated  and  offset  as 
provided  for  in  the  bylaws.  Unlike 
distributicMi  cooperatives,  a  G&T  has  the 
option  to  offset  accumulated  losses  with 
future  operating  and/or  nonoperating 
margins. 

505  Patronage  Capital  Furnished  by 
Other  Cooperative  Service 
Organizations 

Utilities  may  obtain  long-term  and 
short-term  loans,  telephone  or  data 
processing  services,  or  may  purchase  oil. 
gasoline,  materials,  insurance,  and 
various  items  from  cooperative  or 
mutual  enterprises.  These  enterprises 
often  make  patronage  refunds  or  provide 
evidence  that  an  amount  equal  to  such  a 
refimd  has  been  credited  to  the  utility  as 
an  investment  of  capitaL  The  refund 
may  be  in  the  form  of  cash  in  the  year 
following  the  purchase  or  it  may  be 
deducted  from  the  next  invoice.  The 
notice  of  patronage  credited  to  the 
borrower's  account  may  indicate  that 
such  capital  may  be  retired  at  some 
future  date  upon  certain  conditions 
having  been  met.  The  following  provides 
for  the  accounting  journal  entries  for 
these  types  of  transactions: 

1.  Insurance  poUcy  refunds  from 
mutual  companies,  in  cash  or  as  credits 
against  subsequent  purchases,  shall  be 
credited  to  the  appropriate  expense 
account.  If  sufficioit  information  is  not 
available  to  credit  the  refunds  to  the 
appropriate  expense  accounts,  they 
shall  be  credited  to  Account  185, 
Prepajrments,  and  reduce  premiums  for 
the  current  year. 

2.  Patronage  capital  allocations  from 
cooperatives,  other  than  mutual 


insurance  companies,  shall  be  credited, 
in  the  year  that  the  allocatioD  notice  is 
received,  to  Account  424.  Other  Capital 
Credits  and  Patrcoiage  AllocatioDs,  or  to 
construction  work-in-propess.  as 
appropriate.  The  allocation  of  patronage 
capital  credits  between  Account  424  and 
construction  work-in-progress  shall  be 
made  on  an  equitable  basis.  For 
example,  patronage  capital  allocations 
received  from  a  cooperative  money 
lender  are  allocated  betwreen  Account 
424  and  construction  woA-in-progre»s 
based  upon  the  ratio  of  interest  charged 
to  construction  for  that  particular  lender 
to  total  interest  expense  incurred  for 
that  lender.  Patnmage  capital 
allocations  received  from  a  material 
supplier  are  allocated  based  upon  the 
ratio  of  materials  charged  to 
constrjction  to  total  materials 
purchased. 

3.  The  face  amount  of  patronage 
capital  certificates  received  by  the 
cooperative  from  the  purchase  of  goods 
or  services  from  cooperative  money 
lenders  (CFC).  oil  dealers,  material 
suppliers,  pole  treating  plants, 
communications  services,  and  othere 
shall  be  charged  to  either  Account  123.1, 
Patnmage  Capital  from  Associated 
Cooperatives,  or  Account  124,  Other 
Investments,  as  appropriate.  Account 
123.1  shall  include  investments  fai  only 
those  cooperatives,  or  enterprises,  that 
are  directly  related  to  the  electric  utility 
industry  and  controlled  by  the  electric 
cooperatives.  These  hiclude  statewide 
cooperatives,  power  cooperatives,  and 
NRECA.  Other  investments  in  oil 
cooperatives  and  insurance  companies 
shall  be  charged  to  Account  124. 

506    Forfeited  Membership  Fees 
The  bylaws  of  each  cooperative 
prescribe  certain  rules  and  regulations 
concerning  membership  in  the 
cooperative.  Among  these  are  provisions 
for  forfeiture  of  membership  fees.  Some 
bylaws  provide  for  application  of 
membership  fees  against  any  unpaid 
accounts  at  the  tinve  of  termination  of 
service.  Any  remaining  balance  may  be 
refunded  to  the  member.  Balances  that 
cannot  be  refunded  to  the  member  due 
to  an  inability  to  locate  the  member  or 
due  to  bylaw  restriction,  shall  be 
credited  to  Account  208,  Donated 
CapitaL  provided  they  do  not  esdieat  to 
the  state.  If  disposition  of  the  fees 
caimot  be  determined  immediately,  the 
amount  involved  shall  be  transferred  to 
Account  253,  Other  Deferred  Credits, 
until  the  determination  is  made. 

601    Employee  Benefits 

The  costs  of  employees'  fringe 
benefits  (hospitalization,  retirement, 
holiday,  sick  and  vacation  pay.  eta) 
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shall  be  accnmulated  in  an  appropriate 
clearing  account  and  allocated  monthly 
on  the  basis  of  payroll.  Vacation  costs 
shall  be  accrued  monthly  by  appropriate 
credits  to  an  accrual  account  lliese 
monthly  accruals  shall  be  allocated  on 
die  basis  of  direct  payroll  costs  to 
construction  and  retirement  with  the 
expense  portion  being  charged  to 
Aoooont  S2e,  Employee  Pensions  and 
Benefits. 

Sick  leave  costs  are  not  normaUy 
accrued  unless  the  employee  is  entitled 
to  be  paid  for  accumulated  sick  leave  at 
the  termination  of  employment.  Salary 
payments  to  an  employee  who  is 
actually  sick  shall  be  charged  to  the 
same  account  or  accounts  to  which  his 
or  her  salary  is  normally  charged. 
602    Compensated  Absences 

Statement  of  Financial  Accounting 
Standards  No.  43  requires  employers  to 
accrue  a  liability  as  an  employee  earns 
the  right  to  be  paid  for  future  absences. 
Four  criteria  were  established  for  this 
accrual: 

1.  The  employer's  obligation  for 
payment  for  future  absences  is 
attributable  to  employees'  services 
already  performed. 

2.  The  obligation  relates  to  employee 
rights  which  vest  or  accumulate.  Vested 
rights  are  considered  those  for  which  the 
employer  is  obligated  to  make  payment 
even  if  the  employee  terminates.  Rights 
which  accumulate  are  those  earned,  but 
unused  rights  to  compensated  absences 
which  may  be  carried  forward  to  one  or 
more  periods  subsequent  to  the  period 
in  which  they  are  earned. 

3.  Payment  of  the  compensation  is 
probable. 

4.  The  amount  can  be  reasonably 
estimated. 

A  company's  liability  shall  be 
estimated  based  upon  payments  it 
expects  to  make  as  a  result  of 
employees'  work  already  performed.  If  a 
reasonable  estimate  cannot  be  made, 
the  company  shall  disclose  that  fact  in 
the  financial  statements. 

Statement  No.  43  does  not  apply  to 
severance  or  termination  pay, 
postretirement  benefits,  deferred 
compensation,  stock  or  stock  options, 
group  insurance,  or  other  long-term 
fringe  benefits. 

The  entries  required  to  account  for  the 
accrual  of  compensated  absences  are  as 
follows: 

Dr.  435.1,  Cumulative  Effect  on  Prior  Years  of 
a  Qiange  in  Accounting  Principle 
Cr.  242.3.  Accrued  Employees'  Vacation 
and  Holiday* 
To  record  \he  liability  for  benefits  earned  in 

prior  years. 
Dr.  107,  Construction  Work  in  Progress 
Dr.  lOBA  Retirement  Work  in  Process 
Dr.  828,  Employee  Pensions  and  Benefits 


Cr.  242.3,  Accrued  Employees  Vacation  and 
Holidays 
To  record  the  liability  for  benefits  earned  in 
the  current  period. 

603  Employee  Retirement  and  Group 
Insurance 

Some  borrowers  have  group  insurance 
or  retirement  plans  or  both  for  their 
en^iloyees.  As  a  general  rule  the  cost  of 
these  programs  is  borne  partially  by  the 
cooperative  and  partially  by  its 
employees.  The  cooperative  may  pay 
the  full  cost  in  advance  and  recover  the 
employee's  share  through  payroll 
deductions.  The  accounting  for  these 
transactions  is  as  follows: 

1.  The  cooperative's  advanced 
payment  of  premiums  on  insurance  and 
retirement  agreements  shall  be  charged 
to  Account  165,  Prepayments,  for  the 
employers  portion,  and  Account  143, 
Other  Accounts  Receivable,  for  the 
employee's  portion. 

2.  The  cost  of  the  employer's  portion 
of  a  retirement  and  group  insurance 
program  shall  be  charged  as  follows: 

a.  If  the  participating  employees  work 
entirely  on  operations  and  maintenance, 
the  debit  shall  be  to  Account  926, 
Employees  Pensions  and  Benefits. 

b.  If  the  employees'  time  is  charged  to 
construction  or  retirement  activities,  the 
charge  shall  be  prorated  between 
construction,  retirement,  and  Account 
926,  Employee  Pensions  and  Benefits,  in 
the  ratio  in  which  the  employees'  wages 
have  been  distributed* 

604  Deferred  Compensation 
Many  utilities  participate  in  the 

NRECA  Deferred  Compensation 
Program.  Based  upon  the  provisions  of 
the  program,  the  fallowing  accoimting 
entries  shall  be  made: 

Dr.  186JCX.  Miscellaneous  Deferred  Debits — 

Deferred  Compensation 
Cr.  131.1,  Cash— General 
To  record  the  annual  deposit  to  NRECA's 

Deferred  Compensation  Fund. 
Dr.  128,  Other  Special  Funds— Jleferred 

Compensation 
Cr.  12&XX.  Special  Funds  Reserve — 

Deferred  Compensation 
To  increase  the  deferred  compensation 

reserve  by  the  amoiuit  of  the  annual 

deposit  to  NRECA's  Deferred 

Compensation  Fund. 
Dr.  Construction  Work-in-Progress. 

Retirement  Work-in-Progress  or  Account 

928,  Employee  Pensions  and  Beneflts,  as 

appropriate. 
Cr.  laeJCX.  Miscellaneous  Deferred 

Debits-^ferred  Compensation 
To  Record  monthly  accrual  of  deferred    > 

compensatioa 
Note:  If  an  employee  joins  the  deferred 
compensation  program  during  the  year,  use 
entry  #1  to  record  the  additional  deposit  to 
the  NRECA  Deferred  Compensation  Fund 
and  increase  the  monthly  accrual  in  entry  #2 
to  reflect  this  deposit 


NRECA  provides  an  annual  statement 
showing  activity  in  the  employee's 
accounts,  units  owned  and  value  of 
units  at  statement  date.  Therefore, 
individual  employee  records  do  not  have 
to  be  maintained. 

However,  an  entry  shall  be  made  to 
show  the  aggregate  change  in  fund  value 
during  the  year.  This  entry  can  be  made 
by  summarizing  changes  on  the 
individual  Statement  of  Accounts  sent 
by  NRECA  for  distribution  to 
participating  employees,  as  shown: 

Value  of  UniU  Held  in  Each  Fund  -Total 
Deposits  through  December  31, 
19xx=Change  in  Fund  Value 

Dr.  128,  Other  Special  Funds— Deferred 
Compensation 
Cr..  128.XX,  Special  Funds  Reserve- 
Deferred  Compensation 
To  record  an  increase  in  fund  value  as  of 
December  31, 19xx. 
or 
Dr.  128.XX.  Special  Funds  Reserve— Deferred 
Compensation 
Cr.  128,  Other  Special  Funds— Deferred 
Compensation 
To  record  a  decrease  in  fund  value  as  of 
December  31, 19xx. 

Payments  made  to  participating 
employees  because  of  retirement  or 
separation  for  other  reasons  shall  be 
recorded  using  the  following  entries: 

Dr.  131.1.  Cash— General 
Cr.  128,  Other  Special  Funds— Deferred 
Compensation 
To  record  the  receipt  of  funds  from  NRECA 

or 
Dr.  128.XX,  Special  Funds  Reserve— Deferred 
Compensation 
Cr.  131.1,  Cash— General 
To  record  payment  to  employee  for  deferred 
compensation. 

If  the  borrower  has  elected  to  bear  the 
market  risk  of  the  funds  which 
guarantee  that  the  amount  of  money  an 
employee  receives  will  not  be  less  than 
the  amount  of  salary  deferred,  the 
following  entry  shall  be  recorded  if  total 
payment(s)  from  NRECA  are  less  than 
the  amount  of  salary  deferred: 

Dr.  926,  Employee  Pensions  and  Benefits 
Cr.  131.1.  Cash— General 

To  record  payment  to  employee  for  deferred 
compensation.  Payment  was  made 
because  amount  returned  did  not  equal 
salary  deferred. 

The  amounts  included  in  Account  128, 
Other  Special  Funds,  are  offset  by  the 
amounts  in  Account  128.XX,  Special 
Funds  Reserve.  The  balance  sheet 
presentation  shall  not,  therefore,  include 
the  amount  held  for  the  NRECA 
Deferred  Compensation  Program. 
Appropriate  disclosure  of  the  terms  of 
the  program  shall  be  made  in  the  notes 
to  the  financial  statements. 


,605    Life  Insurance  Premium  on  Life  of 
a  Borrower  Employee 

Some  borrowers  insure  the  life  of  the 
manager  and/or  key  employees  with  the 
borrower  being  named  as  the 
beneficiaiy.  Socb  arrangements  shall  be 
accounted  for  as  follows: 

1.  Charge  Accoont  426.2,  Life 
Insurance,  for  the  net  amomit  of  the 
premium  paid  each  year  on  the 
insurance  policy. 

2.  At  the  anniversary  date  of  the 
policy  each  year,  charge  Account  124, 
Other  Investments,  and  credit  Account 
426.2,  Life  Insurance,  with  the  amount  of 
the  annual  increase  in  the  cash 
surrender  value  of  the  policy:  provided 
such  increase  Is  less  than  the  net 
premium  paid  for  that  year.  If  the  annual 
increase  in  the  surrender  value  exceeds 
the  net  premium  paid  for  the  same  year, 
only  that  porticHi  of  the  surrender  value 
increase  equal  to  the  net  premium  paid 
shall  be  credited  to  Account  428.2.  The 
remainder  is  to  be  credited  to  Account 
419,  Interest  and  Dividend  Income. 

3.  Upon  retirement  of  the  insured 
employee  and  surrender  of  the 
insurance  polifqy,  charge  Account  131.1. 
Cash — General  and  credit  Account  124. 
Other  Investments,  for  the  amount 
received  from  the  insurance  company.  If 
it  is  decided  to  grant  to  the  retiring 
insured  employee  all,  or  any  portion,  of 
the  cash  received  upon  surrender  of  the 
policy.  Account  926,  Employee  Pensions 
and  Benefits,  shall  be  charged  and 
Account  131.1  credited  for  the  amount 
paid  to  the  retiring  employee. 

4.  If  the  insured  employee  dies  within 
his  term  of  service,-  charge  Account 
131.1,  Cash — General,  for  the  face 
amount  of  the  policy  paid  by  the 
insurance  company.  Credit  Account  124. 
Other  Investments,  for  the  cash 
surrender  vahie  previously  charged 
thereto,  and  credit  the  remainder  to 
account  421,  Nfiscellaneous 
Nonoperating  Income. 

606    Pension  Costs 

With  the  isssance  of  Statement  of 
Financial  Accounting  Standards  No.  87. 
Employers'  Accounting  for  Pension 
(Statement  No.  87),  there  have  been 
significant  changes  in  the  accoimting 
and  reporting  requirements  relating  to 
pension  costs.  This  section  will  highlight 
the  accounting  and  reporting 
requirements  for  the  major  types  of 
pension  plans.  It  should  be  noted, 
however,  that  the  definitions  and 
accounting  procedures  outlined  in  this 
section  relate  to  fmancial  accounting 
and  they  may  differ  from  those  used  for 
tax  accounting^ 


Defined  Benefit  Pension  Plans 

A  defined  benefit  pension  plan  is  a 
plan  that  defines  an  amount  of  pension 
benefit  to  be  provided,  usually  as  a 
function  of  one  or  more  factors  such  as 
age,  years  of  service,  or  compensatioD. 
In  a  defined  benefit  plan,  the  employer 
promises  to  provide,  in  addition  to 
current  wages,  retirement  income 
payments  in  future  years  after  the 
employee  retires  or  terminates  service. 
Generally,  the  amount  of  benefit  to  be 
paid  depends  upon  a  number  of  future 
events  that  are  incorporated  into  the 
plan's  benefit  formula,  after  taicluding 
how  long  the  employee  and  any 
survivors  live,  how  many  years  of 
service  the  employee  renders,  and  die 
employee's  compensation  in  the  year 
immediately  before  retirement  or 
termination. 

Under  a  defined  benefit  plan,  the 
determination  of  pension  costs,  assets, 
liabilities,  and  the  disclosures  in  the 
financial  statements  require  many 
calculations  and  assumptions  to  be 
made.  This  section  provides  a  general 
overview  of  the  accounting  and 
reporting  requirements  associated  with 
a  defined  benefit  pension  plan.  Consult 
Statement  No.  87  for  gnidance  in  making 
the  necessary  caladations  and 
assumptions. 

The  accounting  and  reporting 
requirements  related  to  a  defined 
benefit  pension  plan  are  as  follows: 

1.  The  following  components  shall  be 
included  in  the  periodic  recognition  of 
net  pension  cost  by  an  employer 
sponsoring  a  defined  benefit  pension 
plan: 

a.  The  service  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  actuarial  present 
value  of  benefits  attributed  by  the 
pension  plan  formula  to  employee 
service  during  that  period.  "The 
measurement  of  the  service  cost 
component  requires  use  of  an  attribution 
method  and  assumptions. 

b.  The  interest  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  increase  in  the 
projected  benefit  obligation  due  to  the 
passage  of  time.  Measuring  the 
projected  benefit  obligation  as  a  i^esent 
value  requires  accrual  of  an  interest  cost 
at  rates  equal  to  the  assumed  discount 
rates. 

c.  For  a  funded  plan,  the  actual  return 
on  plan  assets,  if  any,  shall  be 
determined  based  upon  the  fair  value  of 
plan  assets  at  the  beginning  and  the  end 
of  the  period,  adjusted  for  contributions 
and  benefit  payments. 

d.  Plan  amendments  (including 
initiation  of  a  plan)  often  include 
provisions  that  grant  increased  benefits 


based  uptm  services  rendered  in  prior 
period.  Because  plan  amendments  are 
granted  with  the  expectation  that  the 
en^tloyer  will  realize  economic  benefits 
in  fiiture  period.  Statement  Na  87  does 
not  require  the  cost  of  providing  such 
retroactive  benefits  (prior  service  cost) 
to  be  included  in  net  periodic  peatioa 
cost  entirely  in  the  year  of  the 
amendment  but  provides  for  recognition 
during  the  future  service  periods  ot 
those  employees  active  at  the  date  of 
the  amendment  who  are  expected  to 
receive  benefits  under  the  plan. 

The  cost  of  retroactive  benefits 
(including  benefits  that  are  granted  to 
retirees)  is  the  increase  in  the  projected 
benefit  obligation  at  the  date  of  the 
amendment  Except  as  noted  below, 
prim  service  cost  shall  be  amortized  by 
assigning  an  equal  amount  to  eadi 
future  period  of  service  of  each 
employee  active  at  the  date  of  the 
amendments  who  is  expected  to  receive 
benefits  under  the  plan.  If  all  or  almost 
all  of  the  plan's  participants  are 
inactive,  the  cost  of  retroactive  plan 
amendments  affecting  benefits  of 
inactive  participants  shall  be  amortized 
based  up<m  the  remaining  life 
expectancy  of  those  participants  rather 
than  the  remaining  service  period. 

To  reduce  the  complexity  and  detail 
of  die  computations  required  consistent 
use  of  an  alternative  amortization 
approach  that  more  rapidly  reduces  the 
unrecognized  cost  of  retroactive 
amendments  is  acceptable.  For  example, 
a  straight-line  amortization  of  the  cost 
over  the  average  remaining  service 
period  of  employees  expected  to  receive 
benefits  under  the  plan  is  acceptable. 
The  alternative  method  used  shall  be 
disclosed. 

In  some  situations,  a  history  of  regular 
plan  amendments  and  other  evidence 
may  indicate  that  the  period  during 
which  the  employee  expects  to  realize 
economic  benefits  from  an  amendment 
granting  retroactive  benefits  is  shorter 
than  the  entire  remaining  service  period 
of  the  active  employees.  Identification  of 
such  situations  requires  an  assessment 
of  the  individual  circumstances  and  the 
substance  of  the  particular  plan 
situation.  In  those  circumstances,  the 
amortization  of  prior  service  cost  shall 
be  accelerated  to  reflect  the  more  rapid 
expiration  of  the  employer's  economic 
benefits  and  to  recognize  the  cost  in  the 
periods  benefited 

A  plan  amendment  can  reduce  rather 
than  increase  the  projected  benefit 
obligation.  Such  a  reduction  shall  be 
used  to  reduce  an  existing  unrecognized 
prior  service  cost,  and  the  excess,  if  any, 
shall  be  amortized  on  the  same  basis  as 
the  cost  of  benefit  increases. 
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e.  Gains  and  losses  are  changes  in  the 
amount  of  either  the  projected  benefit 
obligation  or  plan  assets  resulting  firom 
experience  different  from  that  assumed 
and  changes  in  assumptions.  Gains  and 
losses  include  amounts  that  have  been 
realized.  Because  gains  and  losses  may 
reflect  refinements  in  estimates  as  well 
as  real  changes  in  economic  values  and 
because  some  gains  in  one  period  may 
be  ofi'set  by  losses  in  another  or  vice 
versa,  the  recognition  of  gains  and 
losses  as  components  of  net  pension 
cost  of  the  period  in  which  they  arise,  is 
not  required. 

The  expected  return  on  plan  assets 
shall  be  determined  based  upon  the 
expected  long-term  rate  of  ret\im  on 
plan  assets  and  the  market-related  value 
of  plan  assets.  The  mariiet-related  value 
of  plan  assets  shall  be  either  fair  value 
or  a  calciilated  value  that  recognizes 
changes  in  fair  value  in  a  systematic  and 
rational  manner  over  not  more  than  5 
years.  Different  ways  of  calcidating 
market-related  value  may  be  used  for 
different  classes  of  assets  but  the 
manner  of  determining  market-related 
value  shall  be  applied  consistently  bom 
year  to  year  for  each  asset  class. 

Asset  gains  and  losses  are  the 
differences  between  the  actual  return  on 
assets  during  a  period  and  the  expected 
return  on  assets  for  that  period.  Assets 
gains  and  losses  include  both  changes 
reflected  in  the  market-related  value  of 
assets  and  changes  not  yet  reflected  in 
the  market-related  value  (that  is,  the 
difference  between  the  fair  value  of 
assets  and  the  market-related  value). 
Asset  gains  and  losses  not  yet  reflected 
in  maricet-related  values  are  not 
required  to  be  amortized. 

As  a  minimum,  amortization  of  an 
unrecognized  gain  or  loss  (excluding 
asset  gains  and  losses  not  yet  reflected 
in  mariiet-related  value)  shall  be 
included  as  a  component  of  net  pension 
cost  for  a  year  if,  as  of  the  beginning  of 
the  year,  that  unrecognized  net  gain  or 
loss  exceeds  10  percent  of  the  greater  of 
the  projected  benefit  obligation  or  the 
maricet-related  value  of  plan  assets.  If 
amortization  is  required,  the  minimum 
amortization  shall  be  that  excess 
divided  by  the  average  remaining 
service  period  of  active  employees 
expected  to  receive  benefits  under  the 
plan.  If  all  or  almost  all  of  a  plan's 
participants  are  inactive,  the  average 
remaining  life  expectancy  of  the  inactive 
participants  shall  be  used  instead  of 
average  remaining  service  life. 

Any  systematic  method  of 
amortization  of  gains  and  losses  may  be 
used  in  Ueu  of  the  minimum  specified  in 
the  previous  paragraph  provided  that 
the  minimum  is  used  in  any  period  in 
which  the  miniinum  is  greater  (reduces 


the  net  balance  by  more),  the  method  is 
applied  consistently,  the  method  is 
applied  similariy  to  both  gains  and 
losses,  and  the  method  is  disclosed. 
The  gain  or  loss  component  of  net 
periodic  pension  cost  shall  consist  of  the 
difference  between  the  actual  return  on 
plan  assets  and  the  expected  return  on 
plan  assets  and  amortization  of  the 
unrecognized  net  gain  or  loss  from 
previous  periods. 

2.  A  liability  (unfunded  accrued 
pension  cost)  shall  be  recognized  if  net 
periodic  pension  cost  recognized 
pursuant  to  Statement  No.  87  exceeds 
amounts  the  employer  has  contributed 
to  the  plan.  An  asset  (prepaid  pension 
cost)  shall  be  recognized  if  net  periodic 
pension  cost  is  less  than  amounts  the 
employer  has  contributed  to  the  plan. 

If  the  accumulated  benefit  obligation 
exceeds  the  fair  value  of  plan  assets,  the 
employer  shall  recognize  a  Uability 
(including  unfunded  accrued  pension 
cost)  that  is  at  least  equal  to  the 
unfunded  accumulated  benefit 
obligation.  Recognition  of  an  additional 
minimum  liability  is  required  if  an 
unfunded  accumulated  benefit 
obligation  exists  and  an  asset  has  been 
recognized  as  a  prepaid  pension  cost, 
the  liability  already  recognized  as 
unfunded  accrued  pension  cost  is  less 
than  the  unfunded  accumulated  benefit 
obligation,  or  no  accrued  or  prepaid 
pension  cost  has  been  recognized. 

If  an  additional  minimum  liability  is 
recognized,  an  equal  amount  shall  be 
recognized  as  an  intangible  asset, 
provided  that  the  asset  does  not  exceed 
the  amount  of  unrecognized  prior 
service  cost.  If  an  additional  Uability 
required  to  be  recognized  exceeds 
unrecognized  prior  service  cost,  the 
excess  (which  represents  a  net  loss  not 
yet  recognized  as  a  net  periodic  pension 
cost)  shall  be  reported  as  a  separate 
component  (reduction)  of  equity. 

When  a  new  determination  of  the 
amount  of  additional  liability  is  made  to 
prepare  a  balance  sheet,  the  related 
intangible  asset  and  separate 
component  of  equity  shall  be  eliminated 
or  adjusted,  as  necessary. 

3.  An  employer  sponsoring  a  defined 
benefit  pension  plan  shall  disclose  the 
following  information: 

a.  A  description  of  the  plan  including 
employee  groups  covered,  type  of 
benefit  formula,  funding  poUcy,  types  of 
assets  held  and  significant  nonbenefit 
UabiUties,  if  any,  and  the  nature  and 
effect  of  significant  matters  affecting 
comparability  of  information  for  all 
periods  presented. 

b.  The  amount  of  net  periodic  pension 
cost  for  the  period  showing  separately 
the  service  cost  component,  the  interest 
cost  component,  the  actual  return  on 


assets  for  the  period  and  the  net  total  of 
other  components. 

c  A  schedule  reconciling  the  funded 
status  of  the  plan  with  amounts  reported 
in  the  employer's  balance  sheet, 
showing  separately,  the  fair  value  of 
plan  assets,  the  projected  benefit 
obligation  identifying  the  accumulated 
benefit  obligation  and  the  vested  benefit 
obligation,  the  amount  of  uiuecognized 
prior  service  cost,  the  amount  of 
unrecognized  net  gain  or  loss  including 
asset  gains  and  losses  not  yet  reflected 
in  market-related  value),  the  amount  of 
any  remaining  unrecognized  net 
obligation  or  net  asset  existing  at  the 
date  of  initial  application  of  Statement 
No.  87,  the  amount  of  any  additional 
liability  recognized,  and  the  amount  of 
net  pension  asset  or  liability  recognized 
in  the  balance  sheet  (which  is  the  net 
result  of  combining  the  previous  six 
items). 

d.  "The  weighted-average  assumed 
discount  rate  and  rate  of  compensation 
increase  (if  apj^licable)  used  to  measure 
the  projected  benefit  obligation  and  the 
weighted-average  expected  long-term 
rate  of  return  on  plan  assets. 

e.  If  applicable,  the  amount  and  type 
of  securities  of  the  employer  and  related 
parties  included  in  plan  assets,  and  the 
approximate  amoimt  of  annual  benefits 
of  employees  and  retirees  covered  by 
annuity  contracts  issued  by  the 
employer  and  related  parties.  Also,  if 
applicable,  the  alternative  amortization 
periods  used. 

f.  An  employer  that  sponsors  two  or 
more  separate  defined  benefit  pension 
plans  shall  determine  net  periodic 
pension  cost,  liabihties,  and  assets  by 
separately  applying  the  provisions  of 
Statement  No.  87  to  each  plan.  In 
particular,  unless  an  employer  clearly 
has  a  right  to  use  the  assets  of  one  plan 
to  pay  benefits  of  another,  a  liability 
required  to  be  recognized  for  one  plan 
shall  not  be  reduced  or  eliminated 
because  another  plan  has  assets  in 
excess  of  its  accumulated  benefit 
obligation  or  because  the  employer  has 
prepaid  pension  cost  related  to  another 
plan. 

The  required  disclosures  may  be 
aggregated  for  all  of  an  employer's 
single-employer  defined  benefit  plans,  or 
plans  may  be  disaggregated  into  groups 
so  as  to  provide  the  most  useful 
information.  Plans  with  assets  in  excess 
of  the  accumulated  benefit  obligation, 
however,  shall  not  be  aggregated  with 
plans  that  have  accumulated  benefit 
obligations  that  exceed  plan  assets. 

Annuity  Contracts 

An  annuity  contract  is  a  contract  m 
which  an  insurance  company 


unconditionally  undertakes  a  legal 
obligation  to  provide  specified  benefits 
to  specific  individuals  in  return  for  a 
fixed  consideration  or  premium.  An 
annuity  contract  is  irrevocable  and 
involves  the  transfer  of  significant  risk 
fit)m  the  employer  to  the  insurance 
company.  Some  annuity  contracts 
(participating  annuity  contracts)  provide 
that  the  purchaser  (either  the  plan  or  the 
employer)  may  participate  in  the 
experience  of  the  insurance  company. 
Under  these  contracts,  the  insurance 
company  ordinarily  pays  dividends  to 
the  purchaser,  tf  the  substance  of  a 
participating  contract  is  such  that  the 
employer  remains  subject  to  all  or  most 
of  the  risks  and  rewards  associated  with 
the  benefit  obligation  covered  and  the 
assets  transferred  to  the  insurance 
company,  that  contract  is  not  an  annuity 
contract  for  putposes  of  Statement  No. 
87.  11 

To  the  extent  that  benefits  currently 
earned  are  covered  by  annuity 
contracts,  the  cost  of  these  benefits  shall 
be  the  cost  of  purchasing  the  contracts, 
except  as  noted  below.  That  is.  if  all 
benefits  attributed  by  the  plan's  benefits 
formula  to  service  in  the  current  period 
are  covered  by  nonparticipating  annuity 
contracts,  the  cost  of  the  contracts 
determines  the  service  cost  component 
of  net  pension  cost  for  that  period. 

Benefits  provided  by  the  pension 
benefit  formula  beyond  benefits 
provided  by  annuity  contracts  (for 
example,  benefits  related  to  future 
compensation  levels)  shall  be  accounted 
for  according  to  the  provisions 
applicable  to  plans  not  involving     . 
insurance  contracts. 

Benefits  covered  by  annuity  contracts 
shall  be  excluded  from  the  projected 
benefit  obligation  and  the  accumulated 
benefit  obligation.  Except  as  noted 
below,  annuity  contracts  shall  be 
excluded  from  the  projected  benefit 
obligation  and  the  accumulated  benefit 
obligation.  Except  as  noted  below, 
annuity  contracts  shall  be  excluded 
from  plan  assets. 

Some  annuity  contracts  provide  that 
the  purchaser  (either  the  plan  or  the 
employer)  may  participate  in  the 
experience  of  the  insurance  company. 
Under  these  contracts,  the  insurance 
company  ordinarily  pays  dividends  to 
the  purchaser,  the  effect  of  which  is  to 
reduce  the  cost  of  the  plan.  The 
purchase  price  of  a  participating  annuity 
contract  ordinarily  is  higher  than  the 
price  of  an  equivalent  contract  without 
participation  rights.  The  cost  of  the 
participation  right  shall  be  recognized, 
at  the  date  of  purchase,  as  an  asset.  In 
subsequent  periods,  the  participation 
right  shall  be  measured  at  its  fair  value 
if  the  contract  is  such  that  the  fair  value 


is  reasonably  estimable.  Otherwise,  the 
participation  right  shall  be  measured  at 
its  amortized  cost  (not  in  excess  of  its 
net  realizable  value),  and  the  cost  shall 
be  amortized  systematically  over  the 
expected  dividend  period  under  die 
contract 

Other  Contracts  with  Insurance 
Companies 

Insurance  contracts  that  are,  in 
substance,  equivalent  to  the  purchase  of 
annuities  shall  be  accounted  for  as  such. 
Other  contracts  with  insurance 
companies  shall  be  accounted  for  as 
investments  and  measured  at  fair  value. 
For  some  contracts,  the  best  available 
evidence  of  fair  value  may  be  contract 
value.  If  a  contract  has  a  determinable 
cash  surrender  value  or  conversion 
value,  that  is  presumed  to  be  its  fair 
value. 

Defined  Contribution  Plans 

A  defined  contribution  pension  plan  is 
a  plan  that  provides  pension  benefits  in 
return  for  services  rendered,  provides  an 
individual  account  for  each  participant 
and  has  terms  that  specify  how 
contributions  to  the  individual's 
accounts  are  to  be  determined  rather 
than  the  amount  of  pension  benefits  the 
individual  is  to  receive.  Under  a  defined 
contribution  plan,  the  pension  benefits  a 
participant  will  receive  depend  only 
upon  the  amount  contributed  to  the 
participant's  account  the  returns  earned 
on  investments  of  those  contributions, 
and  forfeitures  of  other  participants' 
benefits  that  may  be  allocated  to  the 
participant's  account 

To  the  extent  that  a  plan's  defined 
contributions  to  an  individual's  account 
are  to  be  made  for  periods  in  which  that 
individual  renders  services,  the  net 
pension  cost  for  a  period  shall  be  the 
contribution  called  for  in  that  period,  ff 
a  plan  calls  for  contributions  for  periods 
after  an  individual  retires  or  terminates, 
the  estimated  cost  shall  be  accrued 
during  the  employee's  service  period. 

An  employer  that  sponsors  one  or 
more  defined  contribution  plans  shall 
disclose  the  following  separately  from 
its  defined  benefit  plan  disclosures: 

1.  A  description  of  the  plan(s) 
including  employee  groups  covered,  the 
basis  for  determining  contributions,  and 
the  nature  and  effect  of  significant 
matters  affecting  comparability  of 
information  for  all  periods  presented. 

2.  The  amount  of  cost  recognized 
during  the  period. 

A  pension  plan  having  characteristics 
of  both  a  defined  benefit  plan  and  a 
defined  contribution  plan  requires 
careful  analysis.  If  the  substance  of  the 
plan  is  to  provide  a  defined  benefit  as 
may  be  the  case  with  some  "target 


benefit"  plans,  the  accounting  and 
disclosure  requirements  shall  be 
determined  in  accordance  with  the 
provisions  applicable  to  a  defined 
benefit  plan. 

Multiemployer  Plans 

A  multiemployer  plan  is  a  pension 
plan  to  which  two  or  more  unrelated 
employers  contribute,  usually  pursuant 
to  one  or  more  collective-bargaining 
agreements.  A  characteristic  of 
multiemployer  plans  is  that  assets 
contributed  by  one  participating 
employer  may  be  used  to  provide 
benefits  to  employees  of  other 
participating  employers  since  assets 
contributed  by  an  employer  are  not 
segregated  in  a  separate  account  or 
restricted  to  provide  benefits  only  to 
employees  of  that  employer. 

An  employer  participating  in  a 
multiemployer  plan  shall  recognize  as 
net  pension  cost  the  required 
contribution  for  the  period  and  shall 
recognize  as  a  UabiUty,  any 
contributions  due  and  unpaid.  The 
required  contribution  includes  both 
current  costs  and  prior  service  costs.  If 
an  employer  elects  to  fund  prior  service 
cost  in  full  at  the  inception  of  the  plan, 
the  total  payment  becomes  the 
employer's  required  contribution,  and 
accordingly,  its  pension  cost  for  the 
period. 

The  following  provisions  are 
applicable  to  REA  borrowers 
participating  in  a  multiemployer  pension 
plan: 

1.  An  electric  utiUty  participating  in  a 
multiemployer  plan  may  defer  current 
period  pension  expenses  if  the 
provisions  of  Statement  of  Financial 
Accounting  Standards  No.  71  (Statement 
No.  71),  Accounting  for  the  Effects  of 
Certain  Types  of  Regulation,  are 
applied. 

Under  the  provisions  of  Statement  No. 
71,  pension  costs  may  be  deferred 
provided  such  costs  are  recovered 
through  future  rates. 

2.  An  electric  utility  instituting  an 
amendment  to  the  NRECA  Retirement 
and  Security  plan  enters  into  a 
contractual  agreement  to  pay  the  costs 
incurred  (prior  service  pension  costs)  for 
the  amendment  In  such  cases,  the 
agreement  is  noncancellable  and 
payable  regardless  of  continued 
participation  in  the  plan. 

Since  the  utihty  is  unconditionally 
committed  to  making  these  payments 
and  such  payments  are  not  contingent 
upon  the  utility's  continued  participation 
in  die  plan,  the  recognition  of  that 
liability  is  appropriate.  The  costs 
associated  with  this  liability  shall  be 
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expensed,  in  \heit  entirety,  when  the 
Uability  is  recognized. 

The  accounting  journal  entries 
required  to  record  the  transactions 
associated  with  a  multiemployer 
pension  plan  are  as  follows: 

Sampl*  1— Cumot  Pnakn  Expanae 

The  Joutnal  antiy  required  to  record  the 
normal  oosb  anodated  with  the  NRECA 
Retirement  and  Secmity  Program  it  as 
follows: 

(1) 

Dr.  026,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  10B.8,  Retirement  Work-in-Pro^ss 

Cr.  131.1.  Cash— General 
To  record  the  payment  of  pension  costs  to 
NRECA. 

NoiK  This  entry  shall  not  be  recorded 
during  the  moratorium. 

Samirie  2 — Prior  Service  Pension  Expense 

The  journal  entries  required  to  record  the 
prior  service  costs  associated  with  the 
NRECA  Retirement  and  Security  Program  are 
as  follows: 

A,  If  the  REA  borrower  elects  to  pay  the 
prior  service  pension  costs  in  full,  and  there 
is  no  deferral  of  costs  under  the  provision  of 
Statement  No.  71.  the  following  entry  shall  be 
recorded 

(1) 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  106.8,  Retirement  Work-in-Progress 

Cr.  131.1.  Cash— General 
To  record  the  payment  of  prior  service 
pension  costs  to  NRECA. 

Note:  During  the  moratorium.  Account  232, 
Accounts  Payable,  shall  be  credited.  The 
following  entry  shall  be  recorded  after  the 
moratorium  is  lifted  and  payment  is  made  to 
NRECA. 

(2) 

Dr.  232,  Accounts  Payable 
Cr.  131.1,  Cash— General 
To  record  payment  of  prior  service  pension 
costs  to  NRECA. 

B.  If  the  REA  borrower  elects  to  finance 
prior  service  pension  costs  over  a  period  of 
years  and  there  is  no  deferral  of  costs  under 
the  provisions  of  Statement  No.  71,  the 
following  entries  shall  be  recorded: 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  224.  Other  Long-Term  Debt 
To  record  the  liability  to  NRECA  for  prior 
service  pension  costs. 

(2) 

Dr.  224.Z  Other  Long-Term  Debt 

Dr.  427,  Interest  on  Long-Term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 
prior  service  pension  costs. 

C  If  the  REA  borrower  elects  to  finance 
prior  service  pension  costs  over  a  period  of 
years  and  such  costs  are  being  deferred  and 
amortized  in  accordance  with  the  provisions 
of  Statement  No.  71,  the  following  entries 
shall  be  recorded: 

(1) 

Dr.  188.  Miscellaneous  Deferred  Debits 


Cr.  224.2.  Other  Long-Term  Debt 
To  record  the  liability  to  NRECA  for  prior 
service  pension  costs. 

Dr.  826,  Employee  Pension  and  Benefits 
Dr.  107,  Construction  Wofk-in-Progress 
Dr.  lOeA  Retirement  Work-in-Pro^ss 

Cr.  186,  Miscellaneous  Deferred  Debits 
To  record  the  amortization  of  deferred  prior 
service  pension  costs. 

(3) 

Dr.  224.2.  Other  Long-Term  Debt    . 

Dr.  427,  Interest  on  Long-term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 
prior  service  pension  costs. 

D.  If  the  REA  borrower  elects  to  pay  the 
prior  service  pension  costs  in  full  and  such 
costs  are  being  deferred  and  amortized  in 
accordance  with  the  provisions  of  Statement 
No.  71,  the  following  entries  shall  be 
recorded: 

(1) 

Dr.  186,  Miscellaneous  Deferred  Debits 

Cr.  131.1,  Cash — General 
To  record  the  payment  to  NRECA  for  prior 
service  pension  costs. 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  186,  Miscellaneous  Deferred  Debits 
To  record  the  amortization  of  deferred  prior 
service  pension  costs. 

Note.  During  the  moratorium.  Account  232, 
Accounts  Payable,  shall  be  credited  in 
journal  Entry  No.  1.  The  follovrng  entry  shall 
be  recorded  after  the  moratorium  is  lifted  and 
payment  is  made  to  NRECA: 

(3) 

Dr.  232,  Accounts  Payable 
Cr.  131.1,  Cash— General 
To  record  the  payment  to  NRECA  for  prior 
service  pension  costs. 

It  should  be  noted  that  although  the 
above  entries  relate  specifically  to  the 
NRECA  Retirement  and  Security 
Program,  they  are  appUcable  to  all 
multiemployer  pension  plans. 

An  employer  that  participates  in  one 
or  more  multiemployer  plans  shall 
disclose  the  following  separately  from 
disclosures  for  a  single-employer  plan: 

1.  A  description  of  the  multiemployer 
plan(s)  including  the  employee  groups 
covered,  the  type  of  benefits  provided 
(defined  benefit  or  defined  contribution], 
and  the  nature  and  effect  of  significant 
matters  affecting  comparability  of 
information  for  all  periods  presented. 

2.  The  amount  of  cost  recognized 
during  the  period. 

Multiple-Employer  Plans 

A  multiple-employer  plan  is,  in 
substance,  aggregations  of  single- 
employer  plans  combined  to  pool  their 
assets  for  investment  purposes  to  reduce 
the  cost  of  plan  administration.  Under  a 
multiple-employer  plan,  assets  are 
segregated  and  specifically  identified  to 
an  employer.  In  addition,  such  plans 


may  have  features  that  allow 
participating  employers  to  have  different 
benefit  formulas.  Sudi  plans  shall  be 
considered  single-employer  plans  for 
financial  accounting  purposes  and  each 
employer's  accoimtinjg  shall  be  based 
upon  its  respective  interest  in  the  plan. 

607  Unproductive  Time 

Lost  time  relating  to  construction, 
operations  and  maintenance  shall  be 
allocated  on  the  basis  of  direct  payroll 
costs  to  the  appropriate  construction, 
operations  or  maintenance  accounts  in 
the  month  inctirred.  Lost  time  is  defined 
as  time  on  duty  during  which  productive 
work  is  not  performed  due  to  inclement 
weather  conditions,  material  shortages, 
machine  repairs,  or  other  reasons. 

If  lost  time  attributable  to 
construction  has  a  material  effect  on  the 
construction  accounts  in  any  one  month, 
these  costs  shall  be  deferred  and 
distributed  over  a  reasonable  period  of 
time  by  means  of  a  predetermined 
percentage  based  upon  direct  labor. 

608  Training  Costs.  Attendance  at 
Meetings,  etc. 

UtiUties  engage  in  many  types  of 
training  programs.  Seminars  are 
conducted  for  directors,  managers,  office 
managers,  attorneys,  engineers,  and 
others.  Bookkeepers  and  office 
managers  attend  accountants'  meetings. 
Safety  engineers  attend  safety  schools 
and  subsequently  conduct  regular  safety 
meetings  at  the  cooperative.  Costs 
incurred  for  the  various  types  of  training 
activities  shall  be  accoimted  for  as 
follows: 

1.  Managers'  and  directors  expenses 
to  attend  the  NRECA  national  and  state 
conventions  shall  be  charged  to  Account 
930.2,  Miscellaneous  General  Expenses. 

2.  Management  or  engineering 
seminar  fees,  salary  time  attending  such 
seminars,  and  the  related  per  diem  and 
expenses  shall  be  charged  to  Accoimt 
926,  Employee  Pensions  and  Benefits,  if 
the  meeting  is  primarily  for  the  benefit 
of  the  employee.  U  the  meeting  is 
primarily  for  the  benefit  of  the  employer, 
the  functional  expense  accounts  shall  be 
charged  for  fees  and  expenses.  Salaries 
paid  to  employees  shall  be  charged  to 
the  appropriate  labor  expense  accounts 
rather  than  to  Accotmt  928.  Fees  and 
expenses  for  directors'  attendance  shall 
be  charged  to  Account  930.2, 
Miscellaneous  General  Expense. 

3.  When  the  office  manager, 
bookkeeper,  or  work  order  clerk  attends 
a  state  or  regional  accoiuting  meeting, 
their  salary  time  shall  be  charged  to  the 
account  to  which  the  employees'  time  is 
ordinEuily  charged. 

4.  Employees'  salary  time  spent 
attending  regtdar  safety  meetings 
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conducted  by  the  cooperative  shall  be 
charged  to  the  account  to  which  the 
employees'  time  is  ordinarily  charged. 

5.  A  safety  engineer's  salary  time 
spent  attending  a  statewide  safety 
school  shall  be  charged  to  Account  925, 
Injuries  and  Damages. 

8.  The  salary  time  spent  by  a  manager 
or  line  foreman  conducting  weekly 
safety  meetings  shall  be  charged  to  the 
appropriate  functional  expense  accounts 
including  Accoimt  590,  Maintenance, 
Supervision  and  Engineering,  and 
Account  920,  Administrative  and 
General  Services. 

609  Maintenmce  and  Operations 
"Operations"  is  the  general  term  used 

to  describe  activities  involved  in  the 
delivery  of  eleatric  service,  by  means  of 
a  distribution  system,  to  the  end  user.  It 
pertains  to  the  use  of  the  utility's  electric 
plant  facilities  and  does  not  include 
activities  intended  to  prevent  or  remedy 
an  impending  or  actual  breakdowm  of 
those  facilities.  These  activities  are 
classified  as  maintenance. 

"Maintenanoe"  is  the  general  term 
used  to  describe  the  activities  involved 
in  the  upkeep  and  repair,  but  not  the 
enlargement  or  improvement,  of 
property  owned  or  leased  and  operated 
by  the  company.  It  does  not  include  the 
replacement  of  retirement  units. 

610  Financial  Forecast 

Costs  incurred  and  salaries  paid  to 
perform  a  10-year  financial  forecast 
shall  be  charged  to  Accoimt  920, 
Administrative  and  General  Salaries. 
Related  office  supplies  and  expenses 
shall  be  charged  to  Account  921,  Office 
Supplies  and  Expenses.  When  a  forecast 
is  performed  by  an  outside  consultant, 
the  cost  shall  be  charged  to  Account  923, 
Outside  Services  Employed. 

611  Advertising  Expense 

The  cost  of  advertising  and  the  cost  of 
informing  the  public  about  the  electric 
cooperative's  activities  shall  be  charged 
to  Account  930.2,  Miscellaneous  General 
Expenses. 

Most  of  a  cooperative's  advertising  is 
instructional  in  nature  and  relates  the 
cooperative's  history  and  current 
activities.  This  type  of  advertising 
activity  should  not  be  confused  with 
that  directed  towards  the  enactment  of  a 
specific  law  or  laws  directed  toward 
Staining  a  specific  decision  from  a 
regulatory  body.  Political  advertising  of 
the  type  defined  above  shall  be  charged 
to  Account  428.4,  Expenditures  for 
Certain  Civic,  Political,  and  Related 
Activities. 

612  Special  Power  Cost  Study 

A  special  power  cost  study  is  defined 
as  a  study  to  determine  whether 
sufficient  power  will  be  available  in  the 


future.  If  additional  power  or  power 
sources  are  needed,  the  study 
determines  whether  generation  or 
purchase  will  supply  the  lesser  cost.  The 
study  also  indicates  when  additional 
power  will  be  needed.' As  costs  are 
incurred,  they  shall  be  charged  to  a 
subaccoimt  of  Account  186, 
Miscellaneous  Deferred  Debits.  Upon 
completion  of  the  study,  the  costs  shall 
be  charged  to  Account  557,  Other 
Expenses,  or  amortized  to  Account  557 
over  a  period  of  time  not  to  exceed  5 
years. 

613  Mapping  Costs 

The  purpose  of  posting  completed 
work  orders  to  system  maps  is  to 
improve  the  operation  of  the  system. 
These  costs  shall,  therefore,  be  charged 
to  Account  588,  Miscellaneous 
Distribution  Expenses.  However,  the 
cost  of  system  mapping  in  the  plaiming 
stage  of  construction  is  an  acceptable 
overhead  cost  of  the  resulting 
construction. 

614  Member  Relations  Costs 
Many  electric  cooperatives  hire 

employees  whose  duties  concern  a 
mixture  of  power  use  and  member 
relations  activities.  The  salaries  for 
these  employees  shall  be  charged  to 
Accoimt  930.2,  Miscellaneous  General 
Expenses,  except  as  provided  below: 

1.  Accoimt  912,  Demonstrating  and 
Selling  Expenses,  shall  be  charged  with 
all  labor,  material,  advertising,  and 
other  expenses  incurred  in  promotional, 
demonstrating,  and  selling  activities;  the 
objective  of  which  is  to  promote  or 
retain  the  use  of  utility  services  by 
present  or  prospective  customers. 

2.  Account  930.1,  General  Advertising 
Expenses,  shall  be  charged  with  labor, 
material,  and  other  expenses  incurred  in 
advertising  and  related  activities,  the 
cost  of  which  by  their  content  and 
purpose,  are  not  provided  for  elsewhere. 

3.  Account  416,  Costs  and  Expenses  of 
Merchandising,  Jobbing,  and  Contract 
Work,  shall  be  charged  with  all  costs 
specifically  related  to  merchandising 
activities  when  the  utility  is  engaged  in 
a  major  merchandising  program. 

4.  Account  426.4,  Expenditures  for 
Certain  Civic.  Political,  and  Related 
Activities,  shall  be  charged  with 
expenditures  for  the  purpose  of 
influencing  public  opiiuon  with  respect 
to  the  election  or  appointment  of  public 
officials,  referenda,  legislation,  or 
ordinances  (either  with  respect  to  the 
possible  adoption  of  new  referenda, 
legislation  or  ordinances  or  repeal  or 
modification  of  existing  referenda, 
legislation  or  ordinances);  or  approval, 
modification,  or  revocation  of 
franchises;  or  for  the  purpose  of 
influencing  the  decisions  of  public 


officials.  Account  426.4  shall  not  include 
expenditures  which  are  directly  related 
to  appearances  before  regulatory  or 
other  governmental  bodies  in  connection 
with  the  borrower's  existing  or  proposed 
operations. 

615  Statewide  Fees 

Additional  fees  collected  by  a 
statewide  association  from  its  members 
for  construction  of  a  statewide  building 
shall  be  charged  to  Account  930.2, 
Miscellaneous  General  Expenses.  Any 
amounts  that  are  to  be  repaid  by  the 
state  association  shall  be  charged  to 
Account  143,  Other  Accounts 
Receivable,  or  Account  123.23,  Other 
Investments  in  Associated 
Organizations,  depending  upon  the 
terms  of  the  repayment. 

616  Power  Supply/Distribution 
Cooperative  Borrowing 

When  a  power  supply  cooperative 
borrows  money  from  a  distribution 
cooperative  as  the  result  of  a  long-term 
loan  agreement,  the  money  shall  be 
recorded  on  the  books  of  the  power 
supply  cooperative  as  general  funds 
unless  restricted  to  a  specific  purpose.  If 
restricted  the  funds  shall  be  recorded  in 
Account  128,  Other  Special  Funds.  The 
resulting  liability  shall  be  recorded  in 
Account  224,  Other  Long-Term  Debt 

The  transaction  shall  be  charged  to 
Account  123.23,  Other  Investments  in 
Associated  Organizations,  on  the  books 
of  the  distribution  cooperative. 

617  Rate  Discount  Allowed  by  the 
Power  Cooperative  to  Distribution 
Cooperatives  Owning  Connecting 
Transmission  Lines 

A  distribution  cooperative  purchases 
power  from  a  power  cooperative.  The 
distribution  cooperative  owns  and 
operates  the  transmission  line  between 
the  power  cooperative's  facilities  and 
the  distribution  facihties.  Because  of 
this,  power  is  sold  at  the  standard  rate 
at  which  the  power  cooperative  sells  to 
other  distribution  cooperatives  who  do 
not  own  their  transmission  lines,  less  a 
discount  Hie  discount  or  reduction  in 
rate  is  based  upon  the  distribution 
cooperative's  expense  in  operating  and 
maintaining  its  transmission  facilities. 
The  contract  between  the  power 
cooperative  and  the  distribution 
cooperative  must  specifically  state  that 
the  member  shall  receive  a  reduced  rate 
or  discount  from  the  seller's  rate  to  other 
member  cooperatives. 

Under  this  type  of  arrangement  the 
distribution  cooperative  shall  record  the 
cost  of  purchased  power  by  charging  the 
net  amount  to  Account  555,  Purchased 
Power. 
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618  Theft  Losses  not  Covered  by 
Insurance 

Utilities  may  suffer  losses  as  a  result 
of  thefts  of  cash,  materials  and  supplies, 
equipment,  or  electric  plant-in-service 
that  is  not  covered  by  insurance.  The 
charges  for  nominal  uninsured  losses 
shall  be  recorded  in  the  following 
accounts: 

1.  Cash — ^Account  924,  Property 
Insurance,  shall  be  charged. 

2.  Plant  materials  and  operating 
supplies— .Account  163,  Stores  Expense 
Undistributed,  shall  be  charged. 

3.  Equipment — Account  163,  Stores 
Expense  Undistributed,  shall  be  charged 
for  stores  equipment:  Account  184, 
Transportation  Expense — Clearing,  for 
transportation  and  garage  equipment; 
and  Account  924,  Property  Insurance,  for 
all  other  equipment 

4.  Electric  Plant-in-Service — A 
retirement  work  order  shall  be  prepared 
for  electric  plant  constituting  a  unit  of 
property.  The  loss  due  to  retirement 
shall  be  charged  to  Account  108.6, 
Accumulated  Provision  for  Depreciation 
of  Distribution  nant.  If  the  plant  does 
not  constitute  a  retirement  unit,  the  loss 
shall  be  charged  to  the  appropriate 
maintenance  expense  account. 

619  Self  Billing 

To  maintain  the  books  of'Vccounts  on 
an  accrual  basis,  bills  for  customers  who 
self  bill  and  have  not  sent  in  a  reading 
or  remittance,  shall  l)e  estimated.  A 
journal  entry  shall  be  made  to  record  the 
estimated  revenue  and  kWh  sold  by 
debiting  accounts  receivable  and 
crediting  the  appropriate  revenue 
accounts.  Hie  estimated  bill  shall  be 
posted  to  the  customer's  account  and 
identifled  by  an  appropriate  symbol 
indicating  that  it  is  an  estimate. 
Reconcihation  with  the  general  ledger 
control  is  made  in  the  usual  maimer. 

620  Purchase  Rebates 

Some  vendors  firom  which  electric 
cooperatives  purchase  plant  materials 
and  supplies  and  merchandise  for  resale 
are  making  purchase  rebates  based 
upon  the  quantity  or  dollar  volume  of 
purchases.  These  "quantity  discounts" 
may  be  in  the  form  of  cash  or  credit 
memoranda,  in  the  form  of  prepaid 
package  travel  arrangements,  or  a 
combination  of  such  methods.  The 
rebate  shall  be  accounted  for  as  a 
reduction  in  the  cost  of  the  material  or 
appliances  upon  which  it  was  based. 

In  some  instances,  the  rebate  may  be 
for  material  or  appliances  that  are  no 
longer  in  stock  or  cannot  be  indentified. 
If  the  rebate  is  based  upon  the  purchase 
of  plant  materials  and  operating 
supplies  that  are  normally  charged  to 
Account  154,  Plant  Materials  and 
Operating  Supplies,  a  credit  shall  be 


made  to  Account  163,  Stores  Expense 
Undistributed.  If  the  rebate  is  based 
upon  appliances  and  equipment  held  for 
merchandising  or  contract  work,  the 
credit  shall  be  spread  over  the  items  in 
Account  155,  Merchandise.  To  avoid 
materially  distorting  the  cost  of  the 
remaining  appliances,  if  a  portion  of  the 
items  upon  which  the  rebate  was  based 
are  no  longer  in  stock,  a  portion  of  the 
credit  shall  be  prorated  to  Account  416, 
Cost  and  Expenses  of  Merchandising, 
Jobbing,  and  Contract  Work,  on  the 
basis  of  the  number  of  items  sold  to  the 
quantity  remaining  in  stock. 

If  the  rebate  is  in  the  form  of  a  travel 
package  or  travel  arrangements,  the 
value  of  the  rebate  shall  be  estimated 
and  recorded  as  a  reduction  of  the  cost 
of  the  material  or  appliances  upon 
which  it  was  based  in  a  manner  similar 
to  that  of  the  cash  rebates  discussed        , 
above.  The  beneficiary  of  the  travel  or 
travel  allowance  shall  be  designated  by 
or  in  accordance  with  policy  established 
by  the  board  of  directors.  The  contra 
charge  to  the  reduction  in  cost  shall  be 
to  an  appropriate  account  depending 
upon  the  relationship  of  the  recipient  to 
the  cooperative.  For  employees,  this 
shall  be  Account  928,  Employee 
Pensions  and  Benefits;  for  directors  or 
patrons,  Accoimt  930.2.  Miscellaneous 
General  Expenses. 

621  Integrity  Fund 

The  CFC  bitegrity  Fund  was 
established  to  assist  borrowers  in  theit 
attempts  to  stop  takeover  bids  by 
investor-owned  utilities.  A  borrower 
makes  a  contribution  to  the  Integrity 
Fund  in  the  form  of  cash  or  patronage 
capital  refunds.  CFC  retains  the 
contribution  for  a  5-year  period  during 
which  time  the  borrower  earns  interest 
on  the  balance  in  its  account.  Each  year, 
the  borrower  receives  a  statement 
indicating  (both  for  the  total  fund  and 
the  individual  borrower's  share)  the 
amount  contributed,  interest  earned, 
disbursements  made,  and  the  ending 
balance.  The  disbursements  from  the 
fund  are  allocated  to  each  contributing 
borrower's  account  based  upon  their 
individual  account  balances.  At  the  end 
of  the  5-year  period,  the  balance  in  the 
account,  if  any,  is  refunded  to  the 
contributing  borrower. 

Since  the  contributing  borrower  will 
receive  a  refund  only  if  its  funds  are  not 
totally  disbursed,  the  contribution  shall 
be  charged  to  expense  in  Account  426.1, 
Donations.  If  any  part  of  the 
contribution  is  returned  at  the  end  of  the 
5-year  period,  the  refund  shall  be 
credited  to  Account  421,  Miscellaneous 
Nonoperating  Income. 

622  InSubstancf  Defeasance 


An  in-substance  defeasance  has  been 
defined  as  the  process  whereby  a  debtor 
irrevocably  places  cash  or  other  assets 
in  a  trust  to  be  used  solely  for  the 
purpose  of  satisfying  scheduled 
payments  of  both  principal  and  interest 
related  to  a  specific  debt  obligation. 
Under  the  structural  arrangements  of  an 
in-substance  defeasance,  the  probability 
that  the  debtor  will  be  required  to  make 
additional  future  debt  payments  is 
remote.  In  these  specific  circumstances, 
debt  has  been  determined  to  be 
extinguished  even  though  the  debtor  has 
not  been  legally  released  from  his 
obligations  under  the  debt  instrument. 

The  trust  established  in  a  defeasance 
transaction  is  restricted  as  to  the  nature 
of  the  assets  held.  The  trust  must  be 
funded  with  monetary  assets  that  are 
essentially  risk  free  as  to  the  amount, 
timing,  and  collection  of  interest  and 
principal.  For  debt  denominated  in 
United  States  dollars,  "risk  free"  assets 
are  limited  to: 

1.  Direct  obligations  of  the  United 
States  government; 

2.  Obligations  guaranteed  by  the 
United  States  government;  and 

3.  Securities  that  are  backed  by 
United  States  government  obligations  as 
collateral  under  an  arrangement  by 
which  the  interest  and  principal 
payments  on  the  collateral,  flow 
immediately  through  to  the  holder  of  the 
security. 

The  monetary  assets  of  the  trust  mftst 
provide  cash  flows  sufficient  to  coincide 
with  the  scheduled  interest  and 
principal  payments  on  the  defeased 
debt.  If  the  trust  is  expected  to  pay  the 
costs  associated  with  the  defeasance, 
such  as  trustee  fees,  these  costs  must  be 
considered  in  determining  the  amount  of 
funds  required  by  the  trust. 

The  principles  of  in-substance 
defeasance  apply  only  to  debt  with 
specific  maturities  and  fixed  payment 
schedules  and,  as  such,  do  not  apply  to 
debt  with  variable  terms  in  which 
advance  determination  of  debt  service 
requirements  is  not  possible. 

Generally  accepted  accounting 
principles  (GAAP)  address  the 
extinguishment  of  debt  in  Accounting 
Principles  Board  Opinion  No.  26,  and 
statement  of  Financial  Accounting 
Standard  No.  76,  Extinguishment  of 
Debt.  In  accordance  with  these  two 
statements,  debt  which  has  been 
defeased  remains  recorded  in  the 
regulated  books  of  account  as  do  the 
assets  placed  in  the  irrevocable  trust. 
They  are  not,  however,  recognized  as  an 
asset  and  liability  for  financial  reporting 
purposes.  The  transaction,  including  the 
total  amount  of  debt  outstanding  and  the 
total  amount  of  debt  that  is  considered 


extinguished  at  the  end  of  the  period, 
most  be  disclosed  in  the  footnotes  to  the 
financial  statements  as  long  as  the  debt 
remains  outstaoding. 

Debt  is  frequently  extinguished  in 
various  ways  before  its  scheduled 
maturity.  Debt  may  be  extinguished  by 
the  use  of  the  borrower's  general  funds, 
or  by  the  reacqtdsition  of  another  debt 
issue  at  a  different  interest  rate  or 
varying  terms.  As  the  assets  are 
expected  to  be  revenue  productive 
during  those  years,  both  the  assets  and 
the  revenue  they  generate  may  be 
utilized  to  meet  maturing  debt 
payments.  Therefore,  assets  initially 
placed  in  the  trust  are  substantially  less 
than  the  outstanding  principal  balance 
of  debt  The  difference  represents  an 
"economic"  gain  to  the  borrower  in  the 
year  of  the  defeasance. 

The  USoA,  in  General  Instruction  17. 
Long-Term  Debt  prescribes  the 
accounting  for  an  eariy  extinguishment 
of  debt  ff  the  debt  is  extinguished 
(defeased)  with  the  borrower's  own 
general  funds,  the  USoA  requires  the 
gain  to  be  deferred  in  Account  257, 
Unamortized  Gain  on  Reacquired  Debt 
and  amortized  to  Account  429.1, 
Amortization  of  Gain  on  Reacquired 
Debt-Credit  over  the  remaining  life  of 
the  old  debt  issue.  If  the  old  debt  is 
extinguished  and  new  debt  is  acquired 
to  finance  the  extinguishment  the  USoA 
requires  the  gain  to  be  amortized  over 
either  the  remaining  life  of  the  original 
issue,  or  the  remaining  life  of  the  new 
issue. 

623    Management  Incentive  (MINT) 
Plan 

The  Management  Incentive  (MINT) 
Plan  was  developed  by  NRECA  to 
provide  additional  retirement  benefits 
for  senior  management  employees.  In 
addition  to  the  retirement  benefits 
offered,  the  plan  also  includes  an 
optional  disability  benefit  feature. 

Originally,  the  MINT  program  was 
offered  by  the  NRECA's  Service  Center 
for  ELCO  Programs,  Inc.,  (NRECA 
Service  Center).  Effective  December  31, 
1969.  the  MINT  program  was  transferred 
from  the  NRB(^  Service  Center  to  a 
grantor  trust  whereby  each  participating 
cooperative  will  be  a  grantor  of  the  trust 
and,  therefore,  will  own  its  prorata 
share  of  the  trust 

Upon  notifioation  from  NRECA 
informing  each  cooperative  of  its 
proportionate  share  of  the  trust  the 
cooperative  will  adjust  its  asset 
(Account  128,  Other  Special  Funds)  and 
record  the  liability  (Account  228.3, 
Accimnulated  Provision  for  Pensions  and 
Benefits).  Any  difference  shall  be 
recorded  as  an  adjustment  to  pension 
expense. 


Once  a  cooperative  has  enrolled  into 
the  plan,  the  following  entries  shall  be 
recorded: 

Dr.  128,  Other  Special  Funds 

Dr.  928,  Employee  Pensions  and  Benefits 

Cr.  131.1,  Cash— General  Funds 
To  record  annual  payment  to  the  MINT  trust 
The  expenses  are  calculated  as  the 
difference  l>etween  the  cash  outlay  and 
the  present  value  of  the  payment 
returned  at  a  specified  future  date 
Dr.  928,  Employee  Pensions  and  Benefits 

Cr.  131.1,  Cash— General  Funds 
To  record  payment  for  nonrefundable 

disability  benefits. 
Dr.  131.1.  Cash— General  Funds 
Cr.  12a  Odier  Special  Funds 
Cr.  242,  Miscellaneous  Current  and 
Accnied  Liabilities 
To  record  funds  received  from  the  Trust  for 
the  payment  of  death  l>enefits  and 
refunds  to  the  cooperativ& 
Dr.  242,  Miscellaneous  Current  and  Accrued 
Liabilities 
Cr.  131.1,  Cash — General  Pbnds 
To  record  payment  of  death  benefits  to  the 

beneficiary. 
Dr.  131.1.  Cash— General  Funds 
Cr.  128.  Other  Special  Funds 
Cr.  242,  Miscellaneous  Current  and 
Accrued  Liabilities  , 
To  record  funds  received  from  the  Trust  for 
retired  employees  and  refunds  to  the 
cooperative. 
Dr.  242,  Miscellaneous  Current  and  Accrued 
Uabilities 
Cr.  131.1,  Cash— General  Funds. 
To  record  payment  to  retired  employees. 

Once  a  year,  within  not  more  than  3 
months  of  the  participating 
cooperative's  "as  of  audit  date,  the 
participating  cooperative  should  receive 
sufficient  information  from  the  Trust  to 
allow  the  cooperative  to  make  the 
necessary  pension  disclosures  as 
required  by  Statement  of  Financial 
Accounting  Standards  No.  87, 
Employers'  Accounting  for  Pensions. 
Among  the  information  received  should 
be  the  amoimts  relating  to  the 
cooperative's  share  of  the  Trust's  assets 
and  Uabilities.  When  this  information  is 
received,  the  cooperative  shall  adjust 
the  asset  and  liability  accounts 
accordingly  and  any  difference  shall  be 
recorded  as  a  debit  or  credit  as 
appropriate,  to  pension  expense.  The 
pension  expense  account  however, 
shall  not  be  reduced  below  zera  Any 
credits  in  excess  of  the  amoimt  of 
pension  expense  recorded  for  the  year 
shall  be  recorded  as  a  credit  to  Accoimt 
421.  Miscellaneous  Nonoperating 
Income. 

624    Satellite  or  Cable  Television 
Service 

Many  electric  borrowers  have  become 
involved  in  either  providing  satellite  or 
cable  television  services  or  obtaining 
satellite  or  cable  television  services  for 
their  own  use.  This  section  outlines  the 


accounting  to  be  followed  when 
recording  transactions  invohdi^ 
satellite  or  cable  television  services. 

1.  Separate  Subsidiary 

U  a  borrower  provides  satellite  or 
cable  television  services  through  a 
separate  subsidiary,  the  investment  in 
the  subsidiary  sliall  be  recorded  in 
Account  123.11.  Investment  in 
Subsidiary  Companies.  The  net  income 
or  loss  of  the  subsidiary  shall  be  debited 
or  credited  to  Account  123.11.  as 
appropriate,  with  an  offsetting  entry  to 
Account  418.1.  Equity  in  Earnings  ol 
Subsidiary  Companies. 

2.  Segment  of  Current  Operatioia 
If  a  borrower  provides  satellite  or 

cable  television  services  as  part  of  its 
normal  operations,  the  investment  in 
satellite  or  cable  television  equipment 
shall  be  recorded  in  Account  121, 
Nonutility  Property.  All  income 
associateid  with  these  services  shall  be 
recorded  in  Account  417,  Revenues  from 
Nonutility  Operations,  and  the 
associated  expenses  shall  be  charged  to 
Accoutnt  417.1.  Expenses  of  Nonutility 
Operations. 

3.  Sale  and  Installation  of  Satellite  or 
Cable  Television  Equipment 

U  a  borrower  sells  or  installs  satellite 
or  cable  television  equipment  the 
equipment  purchased  for  resale  sliall  be 
recorded  in  Accoimt  156,  Other 
Materials  and  Supplies,  imtil  sold.  The 
revenues  generated  from  such  sales  or 
installations  shall  be  recorded  in 
Accoimt  415.  Revenues  from 
Merchandising.  Jobbing,  and  Contract 
Worii,  and  the  associated  expenses  shall 
be  charged  to  Account  416,  Costs  and 
Expenses  of  Merchandising.  Jobbing, 
and  Contract  WoriL 

4.  Equipment  Purchased  for  Own  Use 
If  a  borrower  purchases  satellite  or 

cable  television  equipment  for  its  own 
use,  the  investment  in  the  equipment 
shall  be  recorded  in  Account  397. 
Communication  Equipment 

625    Pollution  Control  Bonds 

The  construction  and  installation  of 
pollution  control  facilities  are  often 
financed  by  issuing  tax  exempt 
municipal  securities.  The  funds 
generated  from  the  sale  of  these 
securities  are  deposited  into  an  account 
that  is  controlled  by  a  designated 
trustree.  The  funds  imder  die  control  of 
the  trustee  are  usually  invested,  earning 
interest,  until  they  are  needed. 

Interest  expense  accrued  on  the 
pollution  control  bonds  during  the 
construction  period  shall  be  capitalized 
in  Account  107,  Construction  Woric-in- 
Progress.  After  construction  is  complete, 
all  subsequent  accruals  of  interest 
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expense  shall  be  charged  to  Account 
427,  Interest  on  Long-Term  Debt. 

Interest  income  earned  during  the 
construction  period  shall  be  recorded  as 
a  debit  to  Account  171,  Interest  and 
Dividends  Receivable,  and  a  credit  to 
Account  107,  Construction  Work-in- 
Progress.  Upon  notification  of  receipt  of 
the  interest  in  the  trustee  account. 
Account  221.XX,  Long-Term  Debt- 
Pollution  Control  Bonds,  shall  be 
debited  and  Account  171,  Interest  and 
Dividends  Receivable  shall  be  credited. 
Upon  completion  of  construction. 
Account  419,  Interest  and  Dividend 
Income,  shall  be  credited  for  the  amount 
of  interest  income  earned  during  the 
period. 

The  entries  required  to  account  for  the 
transactions  associated  with  the 
issuance  of  pollution  control  bonds  are 
as  follows: 

Dr.  221.XX,  Long-Term  Debt— Pollution 
Control  Bonda — Trustee 
Cr.  Account  221.X1.  Long-Term  Debt- 
Pollution  Control  Bonds 
To  record  the  sale  of  pollution  control  bonds. 
Dr.  107,  Construction  Work-in-Progress 

Cr.  232,  Accounts  Payable 
To  record  costs  incurred  in  construction  of 

pollution  control  facilities. 
Dr.  131  J,  Cash— General  Funds 
Cr.  221 JCX.  Long-Term  Debt— Pollution 
Control  Bonds — ^Trustee 
To  record  the  transfer  of  funds  from  the 

trustee. 
Dr.  107,  Construction  Work-in-Progress 
Cr.  221.XX.  Long-Term  Debt— Pollution 
Control  Bonds — ^Trustee 
To  record  interest  expense  on  pollution 

control  bonds. 
Dr.  171,  Interest  and  Dividends  Receiveable 

Cr.  107,  Construction  Work-in-Progress 
To  record  earnings  from  investments  made 

by  the  trustee. 
Dr.  221.XX.  Long-Term  Debt-^>ollution 
Control  Bonds— Trustee 
Cr.  171,  Interest  and  Dividends  Receivable 
To  record  receipt  of  interest  income  by  the 

trustee  account. 
Dr.  XXX  Various  Plant  Accoimts 

Cr.  107.  Construction  Work-in-Progress 
To  close  completed  construction  to  ^e 
primary  plant  accounts. 

626    Prepayment  of  Debt 

Many  REA  borrowers  have  decided  to 
redeem  (prepay)  their  issues  of  long- 
term  debt  As  a  result  of  this 
redemption,  the  borrower  may  incur  a 
gain  (discount)  or  a  loss  (penalty)  on  the 
early  extinguishment  of  debt.  The 
accotmting  for  this  gain  or  loss  is 
highlighted  in  this  section. 

If  debt  is  redeemed  without  refunding 
(paid  with  general  funds],  the  gain  or 
loss  incurred  shall  be  recorded  in 
Account  189,  Unamortized  Loss  on 
Reacquired  Debt,  at  Account  257. 


Unamortized  Gain  on  Reacquired  Debt, 
as  appropriate.  The  borrower  shall 
amortize  the  recorded  deferral  on  a 
monthly  basis  over  the  remaining  life  of 
the  old  debt  issue.  Amounts  so 
amortized  shall  be  charged  to  Account 
428.1,  Amortization  of  Loss  on 
Reacqiiired  Debt  or  credited  to  Account 
429.1,  Amortization  of  Gain  on 
Reaquired  Debt — Credit  as  appropriate. 
If  the  debt  is  redeemed  with  refunds 
(refinanced),  the  gain  or  loss  incurred 
shall  be  recorded  in  Account  189  or 
Accoimt  257,  as  appropriate.  The 
borrower  may  elect  to  accotmt  for  the 
deferrals  as  follows: 

1.  Write  them  off  immediately  when 
the  amounts  are  insignificant; 

2.  Amortize  them  by  equal  montly 
amotmts  over  the  remaining  life  of  the 
old  debt  issue;  or 

3.  Amortize  them  by  equal  monthly 
amounts  over  the  life  of  the  new  debt 
issue. 

Once  an  election  has  been  made,  it 
shall  be  applied  on  a  consistent  basis. 
Regardless  of  the  option  selected,  the 
amortization  shall  be  charged  to  either 
Account  428.1  or  429.1,  as  appropriate. 

Where  a  regulatory  authority  having 
jurisdiction  over  the  borrower 
specifically  disallows  the  rate  principle 
of  amortizing  gains  or  losses  on  the 
redemption  of  long-term  debt  without 
refunding,  and  does  not  apply  the  gain 
or  loss  to  interest  charges  in  computing 
the  borrower's  rates,  the  alternative 
method  may  be  used  to  account  for 
gains  or  losses  relating  to  the 
redemption  of  long-term  debt  with  or 
without  refunding.  The  alternative 
method  requires  that  gains  or  losses  be 
recorded  in  Accoimt  421,  Miscellaneous 
Nonoperating  Income,  or  Account  426.5, 
Other  Deductions,  as  incurred.  When 
the  alternative  method  is  used,  the 
borrower  shall  include  a  footnote  to  the 
financial  statements  stating  the  reason 
for  using  this  method  and  its  treatment 
for  rate  making  purposes. 
627    Rural  Economic  Development 
Loan  and  Grant  Program 

On  December  21. 1987,  section  313. 
Cushion  of  Credits  Payments  Program, 
was  added  to  the  Rural  Electrification 
Act  Section  313  establishes  a  Rural 
Economic  Development  Subaccount  and 
authorizes  the  Administrator  of  the 
Rural  Electrification  Administration  to 
provide  zero  interest  loans  or  grants  to 
RE  Act  borrowers  for  the  purpose  of 
promoting  rural  economic  development 
and  job  creation  projects. 

On  February  15, 1989,  REA  published 
its  final  rule.  7  CFR  part  1709.  subpart  B. 


Rural  Economic  Development  Loan  and 
Grant  Program.  This  rule  outlines  the 
policies  and  procedures  relating  to  the 
zero  interest  loan  and  grant  program. 

The  accounting  journal  entries 
required  to  record  the  transactions 
associated  with  a  Rival  Economic 
Development  Loan  are  as  follows: 

(1) 

Dr.  224.17,  REA  Notes  Executed— Economic 

Development — Debit 
Cr.  224.16,  Long-Term  Debt-llEA 

Economic  Development  Notes  ^ecuted 
To  record  the  contractual  obligation  to  REA 

for  the  Economic  Development  Notes. 

(2) 

Dr.  131.12,  Cash — General — ^Economic 

Development  Funds 
Cr.  224.17,  REA  Notes  Executed— Economic 

Development — ^Debit 
To  record  the  receipt  of  the  economic 

development  loan  funds. 

(3) 

Dr.  123,  Investment  in  Associated 
Organizations 
or 
Dr.  124,  Other  Investments 

Cr.  131.12.  Cash— General 
To  record  the  disbursement  of  economic 
development  loan  funds  to  the  project. 

(4) 

Dr.  131.1,  Cash— General  Funds 
Cr.  421,  Miscellaneous  Nonoperating 

Income 
To  record  payment  received  from  the  project 

for  lodn  servicing  charges. 

(5) 

Dr.  131.12.  Cash— General— Economic 
Development  Funds 
Cr.  123,  Investment  in  Associated 
Organizations 
or 
Cr.  124,  Other  Investments 
To  record  receipt  of  the  repayment,  by  the 
project,  of  economic  development  loan 
funds. 
(6) 

Dr.  224.16,  Long-Term  Debt— REA  Economic 
Development  Notes  Executed 
Cr.  131.12,  Cash — General— Economic 
Development  Funds 
To  record  the  repayment,  to  REA,  of  the 
economic  development  loan  funds. 

851767.22-1767.25    [Reserved] 

Subpart  C— Depreciation  Rates  and 
Procedures 

SS  1767.26-1767.45    [Reserved] 

Sut>part  D— Preservation  of  Records 

§$1767.46-1767.65    [Reserved] 

Dated:  August  21, 1990 
Gaoigs  Piatt. 
Acting  Administrator. 
(FR  Doc.  90-20624  Filed  9-6-90: 8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

RMewcn  and  Special  PioQraiM 


ARV  MFOnMATION: 


4S  CFR  Parts  107, 171. 172. 173. 178. 
177. 178  and  180 

[Doclwt  Noa.  HM-1M.  ItaA;  AmdL  Not. 
107-201 171-100, 172-11S,  179-212, 170-27. 
177-71, 17»-09, 100-21 

RIN  21S7-AA42 

Rapulrawienta  fof  Cafjo  Tanks; 
NWIBKN1S.  nsaponsa  lo  winiotis  tot 


AaaNCv:  Research  and  Special  Programs 
Administration  (DOT). 
ACnON:  Final  rule,  delay  of  effective 
date,  response  to  petitions  for 
reconsideration  and  revisions. 


n  This  amendment  makes 
additional  revisions  to  a  final  rule 
published  in  the  Fedetal  Regkter  under 
Docket  Nos.  HM-183, 183A  (54  PR  24982, 
lune  12. 1989).  Tlie  final  rule  amended 
requirements  in  the  Hazardous 
Materials  Regulations  (HMR)  pertaining 
to  the  manufacture,  qualincation, 
maintenance,  and  use  of  cargo  tank 
motor  vehicles.  The  amendments 
contained  in  this  document  are  primarily 
in  reponse  to  petitions  for 
reconsideration  received  to  the  final 
nde.  The  effective  date  is  delayed  from 
September  1, 1990,  to  December  31, 1990, 
to  allow  sufficient  time  for  distribution 
of  this  amendment  to  persons  affected 
by  the  final  rule. 

The  intended  effect  of  the  final  rules 
pubUshed  under  HM-183/183A  is  to 
improve  safety  in  the  transportation  of 
bulk  quantities  of  hazardous  materials 
in  cargo  tank  motor  vehicles. 
dates:  Effective:  Effective  August  31, 
1990.  The  effective  date  for  the  final  rule 
pubUshed  under  Docket  HM-183/183A 
on  June  12, 1989  (54  FR  24982),  the 
amendments  published  on  May  22, 1990 
(55  FR  21035),  and  those  adopted  herein, 
are  effective  on  December  31, 1990. 
Compliance:  However,  compUance  with 
the  regulations  is  authorized  from 
October  1.198a 

ran  RIRTNCR  INTOIiaUTIOII  CONTACT: 
Charles  Hochman.  (202)  366-4545,  or 
Hattie  Mitchell  (202)  366-4488,  Office 
of  Hazardous  Materials 
Transportation,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001:  or, 
Richard  Singer  (202)  366-2994.  Office  of 
Motor  Carriers,  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590-0001. 


Badcyround 

On  June  12. 1^89.  the  Research  and 
Special  Programs  Administration 
(RSPA)  pubUshed  a  final  rule  (Docket 
HM-183/183A;  54  FR  24882)  estabUshing 
new  standards  pertaining  to  the 
manufacture,  qualification, 
maintenance,  and  use  of  cargo  tank 
motor  vehicles.  Because  of  the 
complexity  and  impact  of  issues 
addressed  in  the  final  rule,  RSPA 
extended  the  period  for  receiving 
petitions  for  reconsideration  from  the 
usual  30  days  to  150  days  to  allow 
persons  affected  by  the  final  rule    - 
sufficient  time  to  review  the  rules  and 
submit  their  petitions  (September  15. 

1989,  54  FR  38233).  Similarly,  RSPA 
found  it  necessary  to  extend  to  the 
effective  date  of  the  final  rule  to  allow 
RSPA  and  the  Federal  Highway 
Administration's  Office  of  Motor 
Carriers  (FHWA)  time  to  evaluate  the 
merits  of  the  petitions  received 
(September  15. 1989, 54  FR  38233: 
December  6, 1989,  54  FR  50382). 

RSPA  received  over  1,000  petitions  for 
reconsideration  in  response  to  the  final 
rule.  These  petitions  were  from  trade 
associations,  shippers,  motor  carriers, 
state  government  agencies,  and 
manufacturers  of  cargo  tanks,  cargo 
tank  parts  and  equipment  All  petitions 
have  been  given  full  consideration  by 
RSPA  and  FHWA.  FHWA  has 
participated  in  the  development  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
(September  17. 1985,  50  FR  37766; 
December  5, 1985,  50  FR  49866),  the  final 
rule  and  the  amendments  issued  under 
Docket  HM-183/183A.  In  the  hiterest  of 
brevity,  "we"  is  used  hereinafter  to  refer 
to  "RSPA  and  FHWA". 

Because  of  delay  in  resolving  certain 
issues  raised  in  the  petitions,  on  May  22, 

1990,  RSPA  published  an  amendment  to 
HM-183/183A  (55  FR  21035)  which 
further  extended  the  effective  date  of 
the  final  rule  to  September  1, 1990.  In  the 
May  22  amendment  we  specified  the 
compUance  dates  for  various 
inspections,  tests  and  certain  other 
provisions  contained  in  the  final  rule, 
and  responded  to  certain  issues  raised 
by  petitioners.  This  amendment  contains 
a  review  of  those  compliance  dates  and 
discussions,  and  contains  additional 
revisions  to  HM-183/183A.  Among  the 
more  significant  changes  included  in  this 
amendment  are  revisions — 

1.  To  allow  work  experience  as  an 
alternative  to  educational  experience  for 
certain  persons  currently  performing  the 
prescribed  functions  of  a  Registered 
Inspector  or  a  Design  Certifying 
Engineer 


2.  To  expand  the  types  of  hazardous 
material  authorized  for  retention  in 
external  unprotected  piping  during 
transportation  (wet  Unes): 

3.  To  clarify  the  requirements  on 
pressure  reUef  systems  and  outlets  on 
new  and  existing  cargo  tank  motor 
vehicles; 

4.  To  exclude  low  pressure  cargo 
tanks  fiom  additional  portions  of  the 
ASME  Code: 

5.  To  clarify  parameters  used  in 
structural  integrity  calculations  for  cargo 
tank  motor  vehicles; 

6.  To  relax  and  clarify  certain 
provisions  relating  to  continuing 
qualification,  inspection,  and  testing  of 
cargo  tank  motor  vehicles. 

Several  petitions  raised  issues  which 
were  not  a  part  of  this  rulemaking 
proceeding.  These  petitions  are 
discussed  in  this  amendment  and  may ' 
be  made  the  subject  of  a  separate 
rulemaking  action.  Except  as  adopted 
herein,  all  petitions  for  reconsideration 
received  by  RSPA  concerning  matters 
covered  by  the  final  rule  published  on 
June  12. 1989,  are  hereby  denied.  Any 
subsequent  submission  concerning 
issues  relating  to  this  rulemaking  must 
be  filed  as  petitions  for  rulemaking  in 
conformance  with  49  CFR  106.31. 

/.  Qualifications  of  Registered 
Inspectors  and  Design  Certifying 
Engineers 

To  ensure  that  DOT  specification 
cargo  tanks  are  designed,  constructed 
and  maintained  in  accordance  with  the 
applicable  specification,  the  June  12 
final  rule  requires  each  person  who 
certifies  cargo  tank  motor  vehicle 
design,  construction,  repair,  and  testing 
to  meet  certain  minimum  qualifications. 
These  qualification  standards  are  based 
on  the  particidar  function  to  be 
performed.  Among  the  most  critical 
functions  are  those  performed  by  the 
Design  Certifying  Engineer  and  the 
Registered  Inspector.  The  use  of  a 
Design  Certifying  Engineer  is  required 
for  certification  of  each  cargo  tank 
motor  vehicle  design  type  and  the 
design  of  a  stretched  cargo  tank  motor 
vehicle.  As  defined  in  §  171.8  of  the  final 
rule,  a  "Design  Certifying  &igineer": 

means  a  person  registered  with  the 
Department  in  accordance  with  Part  107, 
Subpart  F  of  this  chapter  who  is  an 
Authorized  Inspector  and  has  the  knowledge 
and  ability  to  determine  if  a  cargo  tank 
design  meets  the  applicable  DOT 
speciflcation,  or  a  person  other  than  an 
Authorized  Inspector  who  has  this  ability,  at 
least  one  year  of  work  experience  in 
structural  or  mechanical  design  and  an 
engineering  degree  (such  as  a  professional 
engineer  registered  by  the  appropriate 


authority  of  a  StaAe  of  the  United  States  or  a 
Province  of  Canada). 

Several  petitkiners  took  exception  to 
this  definition.  The  National  Propane 
Gas  Association  (NPGA)  and  other 
petitioners  argued  that  (1)  not  all 
professional  engineers  have  an 
engineering  degree,  (2)  both  professional 
engineers  and  graduate  engineers 
include  fields  and  disciplines  of  study 
that  are  only  marginally  related  to  cargo 
tank  motor  vehicle  design,  (3)  some 
Authorized  Inspectors  are  not  qualified 
to  make  the  kinds  of  judgments  required 
of  Design  Certifying  Engineers,  and 
some  are  not  graduate  engineers,  and  (4) 
many  persons  currently  performing 
these  functions  have  no  degree  and  are 
proficient  in  cargo  tank  stress  analysis, 
design,  and  construction  and  should  be 
allowed  to  continue  performing  these 
functions.  The  Truck  Trailer 
Manufacturers  Association  (TTMA) 
stated  that  up  to  one-quarter  of  the 
present  cargo  tank  motor  vehicle 
manufacturers'  Chief  Engineers  would 
not  qualify  under  the  definition  as  a 
Design  Certifying  Engineer.  Petitioners 
requested  that  RSPA  amend  the 
definition  to  require  that  a  Design 
Certifying  Engineer  be  a  registered 
professional  engineer,  a  graduate 
engineer  with  one  year  of  experience  in 
structural  or  mechanical  design,  or  a 
person  with  five  years  of  relevant  work 
experience  and  who,  in  any  case,  has 
performed  stress  analysis  for  cargo 
tanks  and  has  the  knowledge  and  ability 
to  determine  if  a  cargo  tank  design 
meets  the  applicable  DOT  specification. 
One  petitioner  pointed  out  that,  in  the 
preamble  of  the  final  rule,  RSPA  stated 
that  a  Design  Certifying  Engineer  "must 
have  knowledge  and  skills  in  areas  such 
as  stress  analysis,  welding,  metaUurgy, 
and  recognized  good  design  and  qualify 
control  practices"  but  RSPA  did  not 
adopt  these  qualifications  into  the 
regulations. 

We  agree  with  these  petitioners  that 
an  Authorized  Inspector  must  have  the 
knowledge  and  abilify  to  perform  stress 
analysis  if  that  person  is  to  be  a  Design 
Certifying  Engineer.  We  agree  that  work 
experience  in  cargo  tank  motor  vehicle 
design  is  essential  and  that  there  are 
persons  performing  these  functions  who 
are  quaUfied  to  do  so  but  do  not  hold  an 
engineering  degree.  However,  as  we 
stated  in  the  final  rule,  we  believe  that  a 
combination  of  work  experience  in 
cargo  tank  motor  vehicle  design  and 
education  is  necessary  to  ensure  that 
the  individual  performing  the  functions 
of  a  Design  Certifying  Engineer  has  the 
appropriate  knowledge  and  skills, 
llierefore,  as  revised  in  this  amendment 
"Design  Certifying  Engineer"  means  a 


person  registered  with  DOT'  who  has 
the  knowledge  and  abiUfy  to  perform 
stress  analysis  of  pressure  vessels  and 
otherwise  determine  if  a  cargo  tank 
motor  vehicle  design  and  construction 
meets  the  appUcable  DOT  specification, 
and  has  an  engineering  degree  and  one 
year  of  work  experience  in  structural  or 
mechanical  design."  However,  at 
S  107.502,  we  are  permitting  persons 
who  do  not  meet  the  minimum 
educational  requirements  but  who  have 
at  least  three  years  of  work  experience 
in  performing  design  certifying  functions 
before  September  1, 1991,  to  register  as  a 
"Design  Certifying  Engineer"  with  DOT. 
Such  registration  statements  must  be 
submitted  to  DOT  before  December  31, 
1991. 

The  use  of  a  Registered  Inspector  is 
required  for  certification  of  specification 
cargo  tank  motor  vehicle  construction, 
assembly  or  repair.  As  defined  in  $  171.8 
of  the  final  rule,  a  "Registered 
Inspector": 

means  a  person  registered  with  the 
Department  in  accordance  with  Part  107. 
Subpart  F  of  ttiis  chapter  who  is  an 
Authorized  Inspector  who  has  the  knowledge 
and  ability  to  determine  if  a  cargo  tank 
conforms  with  the  applicable  DOT 
specification,  or  a  person  other  than  an 
Authorized  Inspector  who  has  this  ability 
and,  at  a  minimum,  the  following  work 
experience,  in  cargo  tank  construction  or 
repair,  and  education:  one  year  of  work 
experience  and  an  engineering  degree,  two 
years  of  work  experience  and  an  associate 
degree  in  engineering  or  three  years  of  work 
experience  and  a  hi^  school  diploma. 

Several  petitioners  also  took 
exception  to  this  definition.  NPGA 
pointed  out  an  inconsistency  in  that  the 
definition  requires  a  lower  level  of 
education  and  work  experience  for  an 
Authorized  Inspector  functioning  as  a 
Registered  Inspector  than  is  required  for 
a  person  other  than  an  Authorized 
Inspector,  and  recommended  that  the 
same  level  of  skills  be  required  in  both 
cases.  The  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  stated  "work 
experience  and  employee-demonstrated 
competence"  should  be  the  only 
qualifying  criteria  for  those  persons 
performing  testing,  inspection,  repair 
and  maintenance  tasks.  Both  NTTC  and 
TTMA  suggested  that  an  adequate 
qualification  for  a  Registered  Inspector 
would  be  five  years  of  relevant  work 
experience  with  no  requirement  for  a 
high  school  diploma.  Etoth  petitioners 
stated  that  many  persons  are  unable  to 
provide  a  copy  of  their  high  school 
diplomas.  NTTC  also  requested  that 
should  RSPA  deny  their  request  to 
discontinue  the  requirement  for  a  high 
school  diploma,  a  General  Equivalency 
Diploma  (GED)  be  accepted  as 


equivalent  to  a  high  school  diploma. 
Finally,  several  petitioners  requested 
that  we  accept  "inspection"  as 
quaUfying  work  experience  for  a 
"Registered  Inspector."  The  petitioners 
stated  that  many  persons  perform  no 
"cargo  tank  construction  or  repair"  but 
are  otherwise  highly  qualified  to 
perform  the  "inspector"  functions  in 
§  180.407. 

We  agree  with  petitioners  that  an 
Authorized  Inspector  functioning  as  a 
Registered  Inspector  should  have  the 
same  level  of  skills  as  other  persons 
who  perform  those  functions. 
Unfortunately,  this  concept  was  not 
appropriately  conveyed  in  the 
regulations  adopted  in  the  final  rule;  this 
amendment  corrects  that  problem. 

With  respect  to  the  educational 
qualifications  of  a  Registered  Inspector, 
we  believe  that  these  persons  must  meet 
the  minimnm  education  qualifications. 
However,  we  recognize  that  many 
qualified  persons  who  have  performed 
the  prescribed  functions  for  many  years 
may  not  meet  these  minimum 
requirements.  Therefore,  in  the  final 
rule,  we  are  allowing  persons  vtho  do 
not  meet  the  minimum  educational 
requirements  but  who  have  at  least 
three  years  of  work  experience  in 
performing  the  Registered  Inspector's 
functions  before  September  1, 1991,  to 
register  as  a  "Registered  Inspector"  with 
DOT.  Such  registration  statements  must 
be  submitted  to  DOT  before  December 
31. 1991.  In  addition,  we  have  revised 
the  definition  of  a  "Registered 
Inspector"  to  include  work  experience  in 
cargo  tank  inspection  and  to  recognize  a 
GED  as  being  equivalent  to  a  high 
school  diploma. 

//.  Retention  of  hazardous  materials  in 
piping  and  hoses  (wet  lines) 

RSPA  received  over  900  petitions  fiom 
representatives  of  the  propane  gas 
industry  who  objected  to  the  provisions 
contained  in  i  173.33(e)  of  the  final  rule. 
Section  173.33(e]  grants  a  Umited 
exception  fit)m  the  requirement  for 
bottom  damage  protection  devices  on 
cargo  tanks  transporting  fuel  metered 
for  road  fuel  tax  purposes.  Most 
petitioners  understood  §  173.33(e)  as 
prohibiting  the  retention  of  aU  other 
hazardous  materials  lading  in  product 
piping  during  transportation. 

In  the  May  22  amendment  (55  FR 
21036),  in  responding  to  petitioners  fivm 
the  propane  gas  industry,  RSPA  stated: 

It  was  intended,  in  both  the  proposed  rule 
and  the  final  rule,  that  this  provision  apply 
only  to  DOT  specification  cargo  tanks  used  to 
transport  liquid  hazardous  materials.  The 
current  requirements,  at  49  CFR  178.337-0 
and  178.337-10,  require  that  piping  be 
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protected  from  accidental  damage  in  all  cases 
and  RSPA  has  no  data  indicating  additional 
controls  are  needed  KSPA  has  informed  the 
National  Propane  Gas  Association  of  this 
position  in  a  letter  dated  March  7, 1900. 

Also,  the  wet  line  provision  in  §  173.33(e) 
does  not  apply  to  the  transportation  of 
hazardous  materials  having  relatively  low 
hazards  which  are  authorized  to  be 
transported  in  nonspecification  cargo  tanks, 
even  if  a  DOT  specincation  cargo  tank  may 
be  used.  For  example,  {  173.33(e]  does  not 
apply  to  cargo  tanks  used  to  transport 
materials  under  SI  173.1188  (combustible 
liquids)  and  173.131  (road  asphalt  or  tar, 
liquid). 

Many  petitioners,  including  the  American 
Petroleum  Institute  [API],  asked  that  RSPA 
broaden  the  exception  granted  to  "fuels 
metered  for  road  fuel  tax  purposes"  to 
include  other  materials.  These  petitioners 
stated  that  many  materials  are  metered  for 
other  than  tax  purposes,  and  the  use  of  a  tax 
as  a  criteria  for  providing  exceptions  is 
inappropriate,  with  no  safety  basis. 
Petitioners  also  pointed  out  that  many  other 
petroleum  products  are  not  taxed,  and  are 
considered  "less  hazardous"  than  gasoline. 
Finally,  petitioners  stated  that  a  large 
percentage  of  cargo  tank  motor  vehicles, 
currently  transporting  materials  which  are 
permitted,  under  the  exception,  to  be  retained 
in  the  piping,  exceed  the  specified  maximum 
piping  volume  hmitation.  These  petitioners 
urged  RSPA  to  grandfather  existing  cargo 
tanks  transporting  gasoline  in  "wet  lines" 
which  exceed  the  50  gallon  volume  limit. 

The  comments  expressed  by  petitioners 
asking  that  the  exception  in  {  173.33(e)  be 
broadened  raised  new  information  wUch 
was  not  brought  to  our  attention  during  the 
comment  ^riod  for  the  NPRM,  or  during  any 
of  the  subsequent  hearings  or  public 
meetings.  We  now  realize  that  the  retention 
of  hazardous  materials  product  in  piping 
during  transportation  is  more  prevalent  than 
was  indicated  earlier  during  development  of 
the  flnal  rule.  These  petitions  are  under 
consideration  and  will  be  addressed  further 
in  the  subsequent  document.  However,  RSPA 
anticipates  certain  revisions  will  be  made  to 
the  Hnal  rule. 

RSPA  received  numerous  other 
objections  to  §  173.33(e)  from 
representatives  of  various  other 
industries.  Representatives  from  the 
crude  oil  gathering  and  oil  field 
servicing  industry  urged  RSPA  to 
provide  an  exception  from  the 
prohibition  against  retention  of  product 
in  piping  for  their  equipment.  They 
contended  that  this  equipment  is 
operated  for  the  most  part  in  remote 
locations  which  are  equipped  with 
loading/unloading  equipment  which 
coidd  be  convert^  to  accommodate  top 
loading.  These  petitioners  also 
requested  that  the  exception  permit  a 
piping  diameter  of  up  to  6  V^  inches, 
which  is  the  standanl  for  the  industry. 

We  now  recognize  the  substantial 
burden  that  a  prohibition  of  wet  lines  in 
all  services  would  place  on  the 


petroleiun  industry.  It  is  apparent 
additional  time  is  needed  by  Ae 
indiutry  to  implement  design  and 
operational  changes  before  a  prohibition 
against  unprotected  "wet  lines"  can  be 
adopted.  We  believe  that  any  hazardous 
material  product  retained  in  unprotected 
piping  and  hoses  presents  a  potential 
safety  hazard  during  transportation. 
However,  we  recognize  the  inherent 
difficulties  in  removing  all  product  bom 
the  lines  and  in  maintaining  an  accurate 
metering  system.  The  problem  of 
maintaining  an  accurate  metering 
system  lies  mainly  with  the  petroleum 
(flammable  liquid)  industry.  For  other 
hazardous  materials,  transportation  in 
external  unprotected  piping  is  less 
common  emd  thus  the  prohibition  of 
such  transportation  will  have  a  much 
lower  cost  impact  Therefore,  i  173.33(e) 
is  revised  to  require  accident  damage 
protection  devices  for  piping  that  may 
retain  poisons,  skin  corrosives,  organic 
peroxides,  or  oxidizer  liquids  during 
transportation.  However,  we  strongly 
encourage  the  petroleum  industry  to 
consider  the  risk  it  accepts  in  operating 
cargo  tank  motor  vehicles  over  the 
highway  with  hazardous  materials 
retained  in  the  piping  and  that  the 
hazardous  materials  industry  consider 
and  recommend  possible  alternatives  to 
eliminate  this  risk  in  the  most  cost- 
effective  manner. 

///.  Pressure  relief  systems  and  outlets 
on  existing  cargo  tank  motor  vehicles 

Numerous  petitioners  expressed  their 
concerns  with  certain  provisions 
contained  in  the  part  173  commodity 
provisions  as  related  to  transportation 
of  hazardous  materials  in  cargo  tank 
motor  vehicles.  Petitioners  objected  to 
requirements,  contained  in  many 
commodity  sections,  that  MC 
specification  cargo  tank  motor  vehicles 
be  equipped  with  a  pressure  relief 
system  conforming  to  that  of  a  DOT  406 
or  DOT  407  cargo  tank,  as  prescribed  in 
§  178.346-10  or  S  178.347-10. 
respectively.  The  petitioners  stated  that 
many  existing  MC  specification  cargo 
tank  motor  vehicles  would  have  to  be 
retrofitted  because  of  the  different 
requirements  for  relief  valve  set 
pressures,  reclosing  pressures, 
maximum  allowable  tank  pressures,  etc. 
For  similar  reasons,  petitioners  objected 
to  other  requirements  in  certain 
conunodity  sections  that  except  for  MC 
330  and  MC  331  cargo  tanks,  all  MC 
specification  cargo  tanks  with  bottom 
outlets  must  have  the  outlets  equipped 
with  internal  self-closing  stop  valves 
meeting  the  requirements  in  §  178.345- 
11.  It  was  not  our  intention  to  require 
existing  cargo  tanks  to  be  retrofitted 
with  pressure  reUef  devices  and  outlets 


meeting  the  requirements  of  the  new 
cargo  tank  motor  vehicle  specfications. 
We  have  clarified  the  requirements  for 
pressure  relief  systems  in  §  173.33(d), 
which  permit  the  use  of  a  non-reclosing 
pressure  relief  device  under  certain 
conditions.  We  also  have  revised 
§  173.33(d)(3)  to  clarify  that  cargo  tank 
motor  vehicles  may  have  pressure  relief 
devices  and  outlets  conforming  to  the 
original  specification  to  which  the  cargo 
tank  motor  vehicle  was  manufactured  or 
be  modified  to  the  listed  corresponding 
specification. 

IV.  Application  of  the  ASME  Code  to 
low  pressure  cargo  tank  motor  vehicles 

TTM  submitted  a  list  of  paragraphs  in 
the  ASME  Code  which  they  believe 
should  not  apply  to  DOT  406, 407,  and 
412  cargo  taiik  motor  vehicles  that  are 
constructed  but  not  certified  in 
accordance  with  the  ASME  Code.  These 
paragraphs  are  as  follows:  UG-11 
(miscellaneous  pressure  parts),  UG- 
22(g)  (impact  reactions,  UG-23(b) 
(maximiun  allowable  stress),  UG-32(e) 
(torispherical  heads),  UG-35  (other 
types  of  closures),  UG-44  (flanges  and 
pipe  fittings),  UG-76  (cutting  of  plates 
and  other  stock),  UG-79  (forming  shell 
sections  and  heads),  UG-82  (lugs  and 
fitting  attachments,  UG-83  (tolerance  for 
formed  heads),  UG-97  (inspection  during 
fabrication),  UG-99  (standard 
hydrostatic  test),  UG-100  (pneumatic 
test),  UG-116  (required  marking),  UG- 
118  (stamping),  UG-120  (data  reports), 
UG-125  through  UG-136  (pressure  relief 
devices),  UW-12  (joined  efficiency),  and 
UW-13.1(f)  (intermediate  head 
installation). 

We  have  reviewed  these  paragraphs 
and  agree  that  certain  additional 
exceptions  should  be  provided  for  units 
designed  and  built  to  the  new  DOT 
specifications  but  not  certified  to  the 
ASME  Code.  We  find  paragraphs  UG- 
11,  UG-22(g).  UG-32(e).  UG-35,  UG-44, 
UG-76,  UG-97  and  UW-13.1(f)  are  not 
appropriate  and  have  waived 
compliance  with  these  paragraphs  for  all 
DOT  406  cargo  tank  motor  vehicles,  and 
for  DOT  407  and  412  cargo  tank  motor 
vehicles  constructed  but  not  certified  in 
accordance  with  the  ASME  Code. 

TTMA  claimed  that  paragraph  UG- 
7g(a)  would  require  stress  relief  after 
forming  flanges  on  carbon  or  mild  steel 
heads  and,  therefore,  should  be 
excepted  in  the  DOT  specifications.  We 
believe  the  intent  of  this  paragraph  is  to 
assure  the  fabrication  process  does  not 
unduly  impair  the  physical  properties  of 
the  materal  selected  at  the  thickness 
employed.  In  cases  where  material 
strength  is  adversely  affected  because  of 
the  fabrication  process,  stress  relieving 


can  restore  the  strength  properties  to  the 
original  levels,  ff  a  cargo  tank 
manufactiu-er  can  establish  that  material 
properties  after  fabrication  are  not 
significantly  different  from  those  used  in 
design  calculations,  the  requirements  of 
paragraph  UG-79(a)  would  be  satisfied. 
Therefore,  no  exception  to  this 
paragraph  is  warranted. 

TTMA  stated  that  complying  with 
paragraph  UG-79(b)  is  not  practical  for 
cargo  tanks  with  non-circular  cross 
sections.  This  paragraph  requires  rolling 
of  shell  sections  to  a  preliminary 
curvature  to  prevent  flat  spots  along 
completed  joints.  An  exception  to  this 
requirement  was  included  for  DOT 
Specification  406  and  412  cargo  tank 
motor  vehicles  in  the  final  rule  (see 
S§  178.346-1  and  178.348-1). 

Paragraph  UG-23(b)  calls  for  using 
reduced  allowable  compressive  stress 
when  designing  cylindrical  shells  for  a 
combined  longitudinal  stress.  TTMA 
claimed  the  shdl  thickness  of  DOT 
Specification  407  cargo  tanks  would 
have  to  be  increased  from  0.135  to  0.165 
inches,  if  relief  from  UG-23(b)  is  not 
granted.  During  the  design  of  a  cargo 
tank  motor  vehicle,  paragraph  UG-23(b) 
must  be  applied  to  evaluate  compressive 
stress  "at  any  point"  in  the  cargo  tank 
wall.  Any  thickness  increase  resulting 
from  the  application  of  this  paragraph  is 
hmited  to  the  specific  regions  of  the 
cargo  tank  wall  where  the  net 
longitudinal  compressive  stress  is  higher 
than  that  given  in  Appendix  5  of  the 
ASME  Code.  In  typical  Cargo  tanks,  any 
increase  in  thickness  would  likely  be 
limited  to  top  and  bottom  regions  near 
the  center  section  only.  Moreover, 
ciurent  cargo  tank  specifications  (see 
S  17a340-4(a)}  stipulate  a  5:1  design 
safety  factor  for  non-ASME  Code  cargo 
tank  construction,  but  the  final  rule 
provides  for  a  4:1  safety  factor.  This  20 
percent  reduction  should  offset  any 
thickness  and  weight  penalty  due  to 
paragraph  UG-23(b).  For  these  reasons, 
TTMA's  request  is  denied. 

TTMA  stated  that  weld  joint 
efficiency  factors  for  DOT  406  and  DOT 
407  cargo  tank  motor  vehicles  should  be 
the  same  as  they  presently  are  for  MC 
306  and  non-ASME  Code  MC  307  cargo 
tanks  and  requested  a  specific  exception 
to  paragraph  UW-12.  Currently, 
S  178.340-5  requires  a  minimtun  joint 
efficiency  of  85  percent.  One  of  Uie 
principal  objectives  of  this  rulemaking 
project  was  to  require  all  manufacturers 
of  cargo  tank  motor  vehicles  to  be 
ASME  Code  shops  and  to  follow 
approved  quality  control  procedures. 
The  ASME  Code  prescribes  weld  joint 
efficiency  factors  based  on  weld 
geometry  and  the  degree  of  weld 


inspection  and  provides  the  level  of 
manufacttiring  quality  control  we 
sought. 

While  the  present  method  for 
determining  weld  joint  efficiency 
(S  178.34a-5(d))  has  not  resulted  in  weld 
failures,  we  believe  that  it  is  not 
appropriate  and  that  the  reduction  in 
required  design  safety  factor  bom  5:1  to 
4:1  produces  a  greater  concern  about 
weld  performance.  Additionally,  TTMA 
has  provided  us  no  data  to  show  that 
paragraph  UW-12  would  have  any 
negative  impact  on  the  design  of  DOT 
specification  cargo  tank  motor  vehicles. 
For  these  reasons.  TTMA's  request  is 
denied. 

We  do  not  believe  that  specific 
exception  must  be  provided  for  the 
remaining  paragraphs  of  the  ASME 
Code  requested  by  TTMA  for  non-code 
stamped  cargo  tank  motor  vehicles. 
These  paragraphs  refer  either  to  good 
engineering  practices  or  general  loading 
and  testing  requirements,  which  are 
specifically  prescribed  for  the  DOT 
cargo  tank  motor  vehicles. 

Paragraphs  UG-82  and  UG-63  contain 
practices  intended  to  reduce  fabrication- 
related  flaws  such  as  alignment  and  fit. 
and  weld  discontiniuties.  Such 
conditions  can  be  sources  of  hiitiation 
and  propagation  of  cracks.  We  believe 
satisfying  these  requirements  not  only  is 
essential  but  also  will  help  reduce 
inspection  costs.  We  also  believe  that 
the  workmanship  practices  followed  by 
most  cargo  tank  manufacturers  will 
satisfy  the  requirements  of  these 
paragraphs.  For  these  reasons,  we  have 
granted  no  exception  to  this  paragraph. 

Because  DOT  specifications 
supercede  ASME  Code/requirements  in 
the  areas  of  pressiuv  testing,  pressure 
relief  devices,  marking,  certification, 
data  reports,  and  naraeplates,  it  is  not 
necessary  to  grant  an  exception  to 
paragraphs  UG-99.  UG-100,  UG-116, 
UG-118,  UG-120,  and  UG-125  through 
UG-136.  The  requirements  for  these 
areas  are  found  hi  §§178.345-10, 
178.345-13, 178.345-14  and  the 
applicable  individual  specifications. 

V.  Structural  Integrity 

We  received  numerous  petitions  on 
the  structural  integrify  requirements 
prescribed  in  the  final  rule  for  MC  331. 
MC  338,  and  DOT  400  series  cargo  tank 
motor  vehicles.  These  petitions  for 
reconsideration  of  various  aspects  of  the 
requirements  indicate  considerable 
confusion  in  interpreting  the  structural 
integrify  analysis  specified  in 
§§  178.337-3, 178.338-3  and  178.345-3. 

In  paragraph  (a)  in  these  sections,  the 
statement  "stresses  due  to  internal 
pressure  and  vertical  loadings  must  be 
considered  in  all  cases"  appears  to  have 


caused  confusion  about  the  overall 
stress  analysis  requirement  Some 
petitioners  wanted  to  know  if  ASME 
design  calculations  must  consider,  in 
addition  to  internal  pressure,  all 
loadings,  including  dynamic  loadings,  as 
opposed  to  considering  structural  and 
lading  weight  A  petitioner  contended 
that  the  requirement  in  this  section  for 
determining  structural  integrity  for  MC 
331  cargo  tank  is  "in  realify  a  trial  and 
error  process  of  finding  a  shell  thickness 
and  diameter  combination".  The  same 
petitioner  suggested  that  we  provide 
"sample  calculations  for  basic  types  of 
MC  331  cargo  tanks  to  bring  the  cargo 
tank  design  to  a  common  and  generally 
accepted  basis"  for  clarification. 

We  agree  the  structural  integrify 
analysis  requirements,  as  written  in  the 
final  rule,  may  be  ambiguous.  In 
addition,  we  believe  the  design 
acceptance  and  loading  requirements 
need  clarification.  We  do  not  agree  with 
the  petitioner's  suggestion  that  we 
provide  sample  calculations  because 
such  sample  calculations  may  not  cover 
all  aspects  of  various  types  of  cargo 
tank  designs  used  to  transport 
hazardous  materials.  To  alleviate 
confusion  and  any  ambiguify,  we  have 
reorganized  and  revised  §§  178.337-3, 
178.336-3,  and  17&345-3.  In  response  to 
various  petitioners'  arguments  about  the 
appUcabilify  and  severify  of  various 
requirements  in  the  final  rule,  we  have 
adopted  certain  changes  which  are 
discussed  later  in  the  section-by-section 
review  in  this  preamble. 

ta  §§  178.337-3, 178.338-3,  and 
178.345-3  of  this  amendment  paragraph 
(a)(1)  prescribes  the  overall 
requirements  for  the  structural  integrify 
calculations  and  the  maximum 
allowable  stresses.  Paragraph  (a)(2) 
provides  for  determining  the  maximum 
allowable  stresses  based  on  tested 
properties  of  materials  used,  with  the 
restriction  that  the  measured  tensile 
strength  used  in  design  shall  not  exceed 
120  percent  of  the  minimimi  values 
specified  in  the  ASME  Code  or  the 
ASTM  standard  to  which  the  material  is 
manufactured.  We  have  accepted 
TTMA's  request  that  finite  element 
analysis  be  permitted  for  DOT  400  series 
cargo  tanks.  We  have  applied  the  same 
provision  to  the  MC  331  and  MC  338 
cargo  tank  specifications.  Paragraph 
(a)(3)  provides  for  alternate  analytical  or 
test  methods  to  estabUsh  stresses  at  any 
point  in  the  cargo  tank  wall  provided 
such  methods  are  accurate  and 
verifiable. 

Paragraph  (b)  specifies  the 
requirements  for  the  basic  ASME  design 
calculation  to  determine  the  overall 
geometry  and  shell  and  head 
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thicknesses  of  the  caigo  tank. 
Paragraphs  (c)  and  (d)  prescribe  various 
dynamic  loadings,  and  a  pressure  surge 
due  to  sudden  deceleration  that  must  be 
considered  in  the  structural  integrity 
analysis.  It  must  be  noted  that  the 
dynamic  loading  conditions  for  MC  331 
and  MC  338  cargo  tanks  have  not  been 
changed  from  those  in  the  final  rule.  We 
have  not  specifically  identified  the  most 
severe  combination  of  various  static  and 
dynamic  loadings,  as  suggested  by  some 
petitioners,  because  the  scope  of  the 
final  rule  was  limited  to  correcting  the 
effective  stress  formula  found  in  the 
current  regulations.  Furthermore,  the 
petitioners  did  not  substantiate  their 
suggested  combinations  of  dynamic 
loading  eith»  by  providing  data,  or  by 
means  of  an  industry  accepted  standard. 
Based  on  the  petitions  received,  various 
changes  have  been  made  to  the  dynamic 
loading  requirements  for  DOT  406, 407, 
and  412  cargo  tank  motor  vehicles. 
These  changes  are  briefly  discussed  in 
detail  in  the  section-by-section  review 
Fater  in  this  preamble. 

A  petitioner  argued  that,  in  paragraph 
(d),  the  longitudinal  design  stress  should 
be  the  "lesser  of  the  yield  strength  or  75 
percent  of  the  ultimate  tensile  strength 
of  the  materials  used."  there  can  be  a 
significant  thickness  increase  in  the 
shell  and  heads  of  a  cargo  tank.  This 
argument  is  valid  particularly  for  cargo 
tanks  constructed  of  stainless  steels. 
Therefore,  we  have  relaxed  the 
maximum  allowable  stress  requirement 
for  MC  331.  MC  338  and  DOT  400  series 
cargo  tank  motor  vehicles  cosntructed  of 
stainless  steels. 

We  have  accepted  TTMA's  suggestion 
that  the  "g"  loadings  specifed  in 
:  178.345-3(d)  of  the  final  rule  should  be 
reduced  for  cargo  tanks  designed  with 
baffles.  The  suggested  reduction  of  0.25 
"g"  for  each  baffle  assembly  up  to  a 
maximum  of  1.0  "g"  is  reasonable  and, 
therefore,  is  adopted  in  S  178.345-3(d). 

Paragraph  (e)  in  these  sections  of  this 
amendment  prescribes  minimum 
thickness  requirements  for  cargo  tank 
shell  and  heads.  We  have  reorganized 
these  requirements  and  made  certain 
editorial  changes. 

The  structural  integrity  sections  are 
reorganized  and  revised  in  this 
amendment  Details  of  these  changes 
are  discussed  in  the  section-by-section 
review  of  this  preamble. 

Review  by  Section 

Sections  107.501-107.503 

Several  revisions  have  been  made  to 
the  registration  requirements  based  on 
the  merits  of  petitions  received. 
Revisions  to  §  107.501  clarify  that  the 
registration  requirements  apply  to 


persons  who  assemble  a  cargo  tank  to  a 
motor  vehicle  or  to  a  motor  vehicle 
suspension  component.  A  new 
paragraph  (b)  alerts  persons  engaged  in 
continuing  qualification  and 
maintenance  of  cargo  tank  motor 
vehicles  that  they  must  be  familiar  with 
the  requirements  set  forth  in  part  180, 
subpart  E. 

Section  107.502  is  rearranged  for 
clarity.  A  definition  of  "assembly"  is 
added  in  {  107.502(a)(1).  In  addition,  in 
new  paragraph  (f),  we  are  allowing 
persons  who  have  at  least  three  years  of 
experience  in  performing  the  functions 
of  a  Registered  Inspector  or  Design 
Certifying  Engineer  but  who  do  not  meet 
the  minimum  education  requirements  to 
register  with  DOT.  Such  registration 
statementslnust  be  submitted  to  DOT 
before  December  31. 1991.  See  eariier 
discussion  in  this  preamble  under  the 
heading  "Qualification  of  Registered 
Inspectors  and  Design  Certifying 
Engineers."  A  petitioner  requested  that 
§  107.502(d)  be  revised  to  stipulate  that 
the  Department  will  send  registrants, 
within  30  days,  a  letter  confirming 
receipt  of  the  registration  appUcation 
and  assigning  a  registration  niunber.  The 
petitioner  cited  RSPA's  delay  in 
processing  registration  statements  as  the 
reason  for  the  change.  RSPA  delayed 
processing  the  registration  statements, 
pending  the  disposition  of  several 
petitions  requesting  revisions  to  the 
registration  requirements.  The  issues 
raised  in  the  petitions  have  been 
resolved  and  all  registration  statements 
are  being  processed  in  a  timely  manner. 
We  have  not  adopted  the  petitioner's 
suggestion  because  we  believe  it  is 
unnecessary. 

RSPA  has  received  numerous 
registration  statements  that  do  not 
contain  all  the  information  required  by 
S  107.503.  Many  of  these  registration 
statements  do  not  list  the  specific 
functions  to  be  performed  as  required  by 
paragraph  (a)(4),  do  not  contain  all 
required  information  for  each  facility  for 
which  a  registration  number  is 
requested,  or  do  not  contain  an 
acceptable  certification  as  required  by 
paragraph  (a)(3).  Section  107.503(a)(3)  is 
revised  to  reference  the  limited 
exception  in  { 107.502(f)  relating  to 
Registered  Inspectors  and  Design 
Certifying  Engineers,  and  to  provide  an 
example  of  an  acceptable  certification 
statement  Applicants  are  reminded  that 
the  certification  must  be  signed  by  the 
person  who  has  oversight  for  ensiuing 
compliance  with  the  applicable 
requirements. 

Ln  paragraph  (a)(4),  "equipment 
manufacture"  is  added  to  the  specific 
functions  for  which  registration  is 
required.  Section  178.320(a)(2)  of  the 


final  rule  requires  equipment 
manufactiu^rs  to  register  under  subpart 
F,  part  107.  The  definition  of 
"manufacture"  in  %  17&320  is  revised  in 
this  amendmentio  clarify  which  cargo 
tank  equipment  manufacturers  must 
register  with  RSPA. 

The  May  22  amendment  specified  a 
compliance  date  of  December  31, 1991. 
for  repairers  to  submit  a  copy  of  their 
National  Board  Certificate  of 
Authorization  to  RSPA.  This  same  date 
applies  to  manufacturers  of  MC-series 
cargo  tanks  which  are  non-ASME. 
Paragraphs  (b)  and  (c)  are  revised  to 
reflect  these  dates. 

A  sentence  is  added  in  9  107.504(c)  to 
advise  that  any  person  registered  under 
§  107.502(f)  who  is  in  good  standing  is 
eligible  for  renewal.  We  have  also 
emphasized  that  the  provisions  in 
subpart  F.  part  107,  cover  a  registration, 
not  an  approval,  program.  The  issuance 
of  a  registration  number  is  not  an 
endorsement  by  the  Department  of  the 
qualifications  of  any  person  to  perform 
the  specified  functions.  Therefore, 
persons  may  not  represent  their 
operation  as  being  "DOT-approved,"  as 
stated  in  new  {  107.504(f)  of  this 
amendment  However,  we  have  no 
objection  to  persons  representing  their 
operation  as  being  "registered"  with 
DOT. 

Section  171.8 

The  definition  of  "cargo  tank"  is 
revised  to  recognize  that  these 
packagings  are  intended  "primarily"  for 
the  carriage  of  liquids  or  gases,  but  may 
be  used  for  carriage  of  solids.  It  also 
clarifies  that  appurtenances, 
reinforcements,  fittings  and  closures  are 
included  as  elements  of  a  cargo  tank. 

The  definitions  of  "Design  Certifying 
Engineer"  and  "Registered  Inspector" 
are  revised  as  discussed  earlier  in  this 
preamble  under  the  heading 
"Qualifications  of  Registered  Inspectors 
and  Design  Certifying  Engineers." 

Section  172.101 

The  entry  for  "Ammonium  nitrate 
solution,"  is  corrected  to  remove  a 
reference  to  9  173.154(a)(18).  Paragraph 
(a)(18)  was  removed  under  the  final  rule. 
Based  on  a  petition  for  rule  change  (P- 
1089),  this  entry  is  also  revised  to  reflect 
that  ammonium  nitrate  solutions  with 
35%  less  water  do  not  meet  the 
definition  of  an  oxidizer. 

Section  172.203 

Paragraph  (h)(l)(i)  is  corrected  to 
reference  "9  173.315(a),  Note  14"  instead 
of  "9  173.315(a),  Note  15." 


Section  173.22  | 

Two  petitioners  requested  that  the 
provisions  in  paragraph  (a)(2),  relating 
to  a  shipper's  responsibility  for 
determining  whether  a  cargo  tank  is  an 
authorized  packaging  for  a  particular 
hazardous  material,  be  removed  from 
this  section  and  be  placed  in  part  177. 
One  petitioner  stated  that  a  person 
offering  a  hazardous  material  for 
transportation  in  a  cargo  tank  motor 
vehicle  supplied  by  a  motor  carrier  is 
not  in  a  position  to  validate  that  the 
material  would  not  have  an  adverse 
effect  on  the  integrity  of  the  cargo  tank, 
or  the  cargo  tank  motor  vehicle  meets 
the  applicable  requirements  with  respect 
to  its  design,  maintenance  and  repair. 
As  an  exampki,  the  petitioner  stated  a 
shipper  would  be  unable  to  validate  that 
a  cargo  tank  presented  for 
transportation  of  a  corrosive  material 
meets  the  corrosion  protection 
requirements  in  9  17&345-2(c).  The 
petitioner  stated  that  in  many  cases,  a 
shipper  provides  the  carrier  with  a 
Material  Safety  Data  Sheet  (MSDS) 
which  can  be  used  by  the  carrier  to 
determine  if  the  particular  cargo  tank 
motor  vehicle  is  authorized  for  that 
material. 

We  disagree  with  these  petitioners. 
We  beUeve  that  both  the  shipper  and 
the  carrier  have  certain  knowledge 
concerning  the  hazardous  material  and 
the  cargo  tank  motor  vehicle,  and  that 
each  has  responsibility  for  determining 
whether  a  hazardous  material  is  suitable 
for  carriage  in  the  cargo  tank  motor 
vehicle.  However,  paragraph  (a)(2)  is 
revised  to  limit  its  application  to  the 
special  commodity  requirements  in  Part 
173  and  not  to  the  continuing 
qualification  requirements  contained  in 
part  180.  I 

Section  173.33 

In  responding  to  the  provisions  in 
paragraph  (a)(Z),  a  petitioner  stated: 

It  is  our  belief  that  RSPA  misconstrued  the 
CMA  [Chemical  Manufacturers  Association] 
comment  on  the  proposed  rulemaking.  Our 
interpretation  of  that  comment  is  that  a 
shipper,  when  confronted  with  a 
compartmented  cargo  tank  tendered  at  its 
facility  which  already  contains  in  one  of  the 
compartments  a  material  loaded  by  another 
shipper,  is  often  not  in  a  position  to  know  the 
identity,  much  less  the  properties,  of  the 
materials  loaded  by  the  other  shipper.  Hence, 
there  is  no  basis  for  the  second  shipper  to 
make  a  determination  as  to  the  compatibility 
of  the  material  to  l>e  loaded  with  the 
materials  already  loaded.  We  believe  that 
CMA's  comment  intended  to  point  out  that 
the  carrier  should  be  responsible  for  making 
the  determination  as  to  compatibility  in  these 
circumstances.  The  shipper's  responsibility  is 
to  ensure  that  incompatible  materials  are  not 
loaded  in  the  same  cargo  tank  when  all 


compartments  are  loaded  at  the  same 
shipper's  facility.  This,  we  believe,  was  tlie 
intent  in  CMA's  comment.  We  agree  with  this 
interpretation  and  believe  that  173.33(a)(2) 
should  be  amended  to  refliect  this  distinction. 

After  reviewing  the  preamble 
discussion  of  the  final  rule,  it  is  apparent 
we  were  in  error  in  stating  that  we 
agreed  collectively  with  the 
"commenters."  However,  the  fact 
remains  that,  in  a  case  where  a  motor 
carrier  receives  hazardous  materials 
from  different  shippers,  we  beUeve  the 
responsibility  for  ensuring  an  unsafe 
condition  is  not  generated  should  be  a 
shared  responsibility  and  not  the 
exclusive  responsibility  of  the  shipper  or 
the  carrier. 

As  suggested  by  a  petitioner, 
paragraph  (a)(3)  is  reviewed  to  clarify 
that  the  inspection  and  retest 
requirements  in  part  180  apply  only  to 
specification  cargo  tanks.  Also  for 
consistency  with  9  177.824,  we  have 
added  a  provision  stating  that  the 
prohibition  on  offering  a  cargo  tank 
motor  vehicle  for  transportation  after 
expiration  of  the  retest  date  does  not 
apply  if  the  cargo  tank  was  filled  prior 
to  the  retest  or  inspection  due  date. 

Several  petitioners  pointed  out  that 
paragraph  (b)(3)  could  prohibit  the 
practice  of  allowing  atmospheric  air 
pressure  to  replace  flammable  liquid 
vapors  evacuated  from  cargo  tanks 
during  loading  and  unloading.  We  agree 
with  the  petitioners  and  have  revised 
the  paragraph  accordingly. 

Paragraph  (c)(1),  containing 
requirements  linking  the  maximum 
lading  pressure  of  liquid  hazardous 
materials  to  the  cargo  tank  maximum 
allowable  working  pressure  (MAWP),  is 
revised  to  clarify  that  these 
requirements  apply  only  to  materials 
requiring  the  use  of  a  specification  cargo 
tank.  They  do  not  apply  to  hazardous 
materials  that  are  authorized  to  be 
transported  in  a  nonspecification  cargo 
tank,  even  if  a  DOT  specification  cargo 
tank  is  used. 

A  petitioner  requested  that  the 
wording  in  paragraph  (c)(l)(vi)  be 
revised  for  consistency  with 
9  173.33(b)(4).  The  petitioner  stated  that 
paragraph  (c](l)(vi)  limits  the  loading/ 
unloading  pressure  to  not  exceed  the 
MAWP,  but  paragraph  (b)(4)  allows  the 
pressure  in  the  tank  during  loading/ 
unloading  up  to  130  percent  of  the 
MAWP  for  certain  cargo  tanks.  We 
disagree  wtih  the  petitioner.  Paragraph 
(c)(l)(vi)  relates  to  pressure  within  a 
cargo  taink  during  normal  loading  or 
unloading.  In  contrast  paragraph  (b)(4) 
relates  to  the  maximum  surge  pressure 
that  may  be  applied  to  a  taidc  as  the 
result  of  an  overfill  or 
overpressurization  during  a  loading  or 
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unloading  accident  There  is  no 
inconsistency  between  these 
requirements,  but  we  have  revised  the 
wording  of  paragraph  (b)(4)  to  clarify  its 
relation  to  an  accident  condition. 
Two  petitioners  stated  that  in 
paragraph  (c)(2),  the  reference  to 
9  178.345-l(k)  voids  the  exception 
granted  in  paragraph  (c)(l)(iii)  for 
gasoline,  and  that  the  requirements  in 
9  173.33(c)(1)  are  adequate  for 
determining  the  proper  MAWP.  We 
agree  with  the  petitioners  and  have 
revised  paragraph  (c)(2).  This  reference 
was  also  removed  from  paragraph  (c)(3). 
For  this  same  reason,  we  also  revised 
paragraph  (c)(2]  to  reference  the 
applicable  provision  in  "paragraph 
(c)(1),"  instead  of  "paragraph  (c),"  and 
revised  paragraph  (c)(3)  to  remove 
another  reference  to  "9 178.345-1  (k)". 

With  regard  to  paragraphs  (c)(2)  and 
(c)(4),  NTTC  and  the  Hazardous  Waste 
Association  of  California  (HWAOC) 
expressed  a  concern  that  their  members 
may  incur  habilities  as  a  result  of 
changing  the  manufacturer's  "design"  or 
"test  pressure"  marked  on  a  cargo  tank. 
Both  petitioners  stated  that  we  may  be 
forcing  a  carrier  to  make  a 
representation  to  the  public  for  which  no 
technical  or  design  basis  may  exist.  As  a 
result  the  carrier  may  be  misleading  the 
public  by  "certifying"  that  these  cargo 
tanks  meet  design  criteria  which  may 
not  be  the  original  criteria  by  which  the 
cargo  tanks  were  designed.  NTTC  also 
claimed  that  its  members  do  not  have 
sufficient  tank  trailer  design  or 
construction  experience  to  mark  or 
remark  trailers. 

It  is  our  position  that  these  cargo 
tanks  were  required  to  be  tested  to  at 
least  3  psig  as  a  condition  of  the 
specification  under  which  they  were 
constructed.  Cargo  tanks  mari(ed  with  a 
design  or  test  pressure  of  "none,"  "0,"  or 
"zero"  have  been  tested  to  at  least  3 
psig.  Although  we  normally  would  not 
allow  an  owner  of  a  cargo  tank  to  mark 
a  specification  plate,  we  are  allowing  it 
in  this  case.  If  these  cargo  tanks  are  not 
remarked,  they  are  prohibited  by 
9  173.33(c)  from  being  used  for 
transportation  of  hazardous  materials. 
Therefore,  the  requirement  that  an 
owner  mark  these  caigo  tank  motor 
vehicles  is  retained  in  paragraph  (c)(3). 
However,  we  have  revised  the  provision 
in  paragraph  (c)(2)  to  allow  tiiese  cargo 
tanks  to  be  marked  witii  a  MAWP  or 
design  pressure  of  3  psig. 

A  minor  editorial  change  is  made  to 
paragraph  (c)(5). 

Paragraph  (d)(1)  is  revised,  as 
suggested  by  a  petitioner,  to  clarify  that 
an  existing  cargo  tank  fitted  with  non- 
reclosing  devices,  may  continue  to  be 
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used  in  hazardous  materials  service  for 
which  the  cargo  tanlc  was  authorized 
with  those  devices. 

Paragraphs  (d)(l]  and  (d)(2)  are 
revised  to  clarify  that  the  pressure  relief 
systems  on  MC  330,  MC  331  and  MC  338 
cargo  tank  motor  vehicles  are  not 
required  to  conform  with  the 
requirements  in  these  paragraphs. 
Paragraph  (d)(3)  is  revised  to  clarify  that 
existing  cargo  tank  motor  vehicles  may 
have  pressure  relief  devices  and  outlets 
conforming  to  the  original  specification 
under  which  they  were  constructed  or 
may  be  modified  to  conform  to  a 
corresponding  specification  listed  in  the 
table  in  paragraph  (d)(3). 

Paragraph  (e),  as  revised,  requires 
accident  damage  protection  devices  for 
piping  that  may  retain  poisons,  skin 
corrosive,  organic  peroxide,  or  oxidizer 
liquids  during  transportation.  See  earlier 
discussion  in  this  preamble  under  the 
heading  "Retention  of  hazardous 
materials  in  piping  and  hoses  (wet 
lines)." 

Sections  173.119-173.374 

It  was  not  our  intention  to  require 
retrofit  of  pressure  relief  device  systems 
and  Ixittom  outlets  on  all  existing  cargo 
tanks.  Therefore,  various  commodity 
sections  are  revised  to  clarify  the 
pressure  relief  system  and  outlet 
requirements  on  existing  cargo  tanks. 
See  earUer  preamble  discussion  under 
the  heading  "Pressure  relief  systems  and 
outlets  on  existing  cargo  tank  motor 
vehicles". 

A  petitioner  stated  that  requiring 
bottom  outlets  equipped  with  self- 
closing  stop-valves  capable  of 
functioning  bi  the  event  of  a  fire  or  hose 
rupture  (§  178.345-ll(a))  is  inappropriate 
for  cargo  tanks  limiteid  to  corrosive 
liquid  service  and  that  an  exception  to 
that  effect  should  be  included  in  Part 
17a  We  agree  with  the  petitioner  and 
have  revised  i  17&345-11. 

We  wish  to  alert  cargo  tank  owners 
and  users  that  certan  cargo  tanks 
currently  authorized  for  materials 
meeting  the  definition  of  a  material 
which  is  toxic  by  inhalation  may  no 
longer  be  authorized  for  those  materials 
if  a  final  rule  is  adopted  under  Docket 
HM-181,  consistent  %vith  the  proposals 
published  on  May  5, 1987,  and 
November  6. 1987  (52  PR  16482. 52  PR 
42773). 

Section  173.131 

NTTC  and  TTMA  requested  that  we 
permit  the  use  of  hat  shaped  or  open 
channel  stiffening  rings  on  carbon  steel 
tanks  used  to  transport  road  asphalt  or 
tar.  The  petitioners  stated  that  this  has 
been  the  practice  for  many  years  and 
there  have  been  no  problems  with 


corrosion  under  the  hat  shaped  or  open 
channel  rings.  The  elevated 
temperatures  at  which  cargo  tank  motor 
vehicles  in  this  service  operate  prevent 
the  accumulation  of  moisture  which  can 
cause  corrosion  under  hat  shaped  or 
open  channel  stiffening  rings,  We  agree 
with  the  petitioners  and  have  revised 
paragraph  (a)(2)  to  provide  an  exception 
to  the  requirements  contained  in 
§  178.345-7{d)(5). 
TTMA  also  stated,  in  part 

The  design  stress  limits  at  elevated 
temperatures  as  specified  in  the  ASME  Code 
are  not  applicable  to  aluminum  cargo  tanks 
which  transport  road  asphalt  or  tar  because 
the  ASME  design  stress  limits  for  aluminum 
assume  continuous  operation  at  the 
maximum  rated  temperature  for  many  years. 
Asphalt  tanks  are  only  occasionally  operated 
at  their  maximum  temperature  and  then  only 
for  a  few  hours. 

AppUcation  of  the  ASME  design  stress 
limits  would  reduce  the  design  stress  limit  for 
an  aluminum  tank  from  5500  psi  to  3000  psi 
which  would  result  in  a  severe  cost  and 
weight  increase. 

TTMA  further  suggested  that  the 
following  two  sentences  be  added  to 
S  173.131(a)(2): 

Also,  the  design  stress  limits  at  elevated 
temperatures  per  the  ASME  Code  are  not 
applicable.  The  design  stress  limits  shall  not 
exceed  25  percent  of  the  stress  limit  provided 
by  the  Aluminum  Association  for  0  temper. 

We  agree  with  the  petitioners  that  hat 
shaped  or  open  channel  stiffening  rings 
should  be  allowed  on  cargo  tank  motor 
vehicles  used  to  transport  road  asphalt 
or  tar.  Paragraph  (a)(2)  is  revised  to 
provide  an  exception  to  the 
requirements  contained  in  {  178.345- 
7(d)(5). 

We  agree  with  TTMA  that  the  tensile 
properties  of  aluminum  contained  in  the 
ASME  Code  differ  torn  tiiose  listed  in 
the  Altuninum  Association  Inc. 
publication  entiUed  "Altuninum 
Standards  and  Data".  Because 
aluminum  cargo  tank  motor  vehicles 
used  to  transport  asphalt  operate  at  the 
maximum  design  temperature  for  only  a 
limited  period  of  time,  it  is  reasonable  to 
use  the  tensile  properties  listed  in  the 
Aluminum  Association  Inc.  at  the 
maximum  design  temperature  of  the 
cargo  tank.  Therefore,  revised  paragraph 
(a)(2)  also  allows  the  use  of  the  tensile 
properties  found  in  this  publication. 

Section  173.154 

Paragraph  (a)(4)(i)(C)  is  corrected  by 
removing  the  words  "transportation  by 
vessel."  The  requirements  covering  the 
carriage  of  cargo  tanks  by  vessel  are 
contained  in  paragraph  (a)(4)(iv). 
Additionally,  based  on  a  petition  for 
rulechange  (P-1089],  paragraphs  (a)(4) 
and  (a)(17)  are  revised  to  reflect  that 


ammonium  nitrate  solutions  with  35%  or 
less  water  do  not  meet  the  definition  of 
an  oxidizer. 

Section  173.206 

Two  petitioners  pointed  out  that  the 
provision,  in  S  173.206(c](3](v),  requiring 
pressiue  relief  devices  to  meet  the 
requirements  in  §  178.337-9  for  metallic 
sodium,  is  unnecessary  since  the 
material  is  required  to  be  shipped  in  a    ' 
solid  state.  One  petitioner  also  stated 
that  since  sodium  is  shipped  under  a 
nitrogen  pad,  the  pressure  relief  devices 
should  be  sized  for  the  padding  gas  at  its 
charge  pressure.  We  agree  with  the 
petitioners  and  have  revised 
§  173.206{c)(3)(v)  accordingly.  The 
revised  wording  is  consistent  with  that 
currendy  found  in  49  CFR  173.206(c)(3). 

Section  173.252 

Paragraph  (a)(4)(ii)  is  amended  by 
removing  the  word  "cladding"  because 
it  may  be  used  to  satisfy  the  minimum 
thickness  requirements. 

Section  173.266 

The  current  regulations  require,  for 
cargo  tanks  used  in  hydrogen  peroxide 
service,  that  the  tank  metal 
identification  plate  be  marked  "DOT 
MC  310-H.Oi,"  "DOT  MC  312-AL- 
HjOj,"  or  "DOT  MC  312-SS-H2O,,"  as 
appropriate,  and  that  the  cargo  tank  be 
marked  "FOR  HYDROGEN  PEROXIDE 
ONLY".  The  final  rule  provided  for  die 
tank  specification  plate  to  be  marked 
with  a  general  statement  indicating  the 
tank  is  in  hydrogen  peroxide  service  and 
for  the  cargo  tank  to  be  marked  "FOR 
HYDROGEN  PEROXIDE  SERVICE 
ONLY."  Two  i>etitioners  questioned  the 
need  to  revised  the  ciurendy  prescribed 
marking  and  requested  that  the  ciurent 
markings  be  retained.  We  agree  and 
have  revised  paragraph  (f)(2)(v) 
accordingly. 

Section  173.272 

An  editorial  correction  is  made  in 
paragraphs  (d),  (e),  (f),  and  (g)  to  include 
a  reference  to  paragraph  (i)(30). 

Section  173.276 

Authorization  for  use  of  the  MC  330 
and  MC  331  cai:go  tanks  was 
inadvertently  omitted  in  the 
introductory  text  to  paragraph  (a)(6). 
This  amencbnent  corrects  this  oversight. 

Section  173.292 

In  response  to  a  petition,  the 
description  "hexamethylene  diamine,  is 
corrected  to  read 

"hexamethylenediamine"  in  the  section 
heading  and  the  introductory  text  in 
paragraph  (a)  for  consistency  with  the 


proper  shipping  name  shown  in  the 
{ 172.101  Table. 

Sections  173315  and  173.319     ' 

Sections  173.315(i)(l)(ii)  and 
173.318(b)(2)(i)(C)  and  (b)(2)(ii)  require 
that  the  flow  capacity  and  rating  of 
pressure  relief  devices  be  verified  and 
certified  by  the  manufacturer  of  the 
device.  CGA  requested  that  these 
devices  be  rated,  tested,  and  marked  in 
aoeerdance  with  CGA  Pamphlet  S-1.2. 
We  have  reviewed  CGA  Pamphlet  S-1.2 
and  have  found  those  provisions  to  be 
consistent  with  those  of  the  final  rule. 
Therefore,  these  paragraphs  are  revised 
as  requested  by  CGA. 

Section  173.34$ 

Authorization  for  use  of  the  MC  330 
and  MC  331  cargo  tanks  was 
inadvertentiy  omitted  in  the 
introductory  text  to  paragraph  (a)(12). 
This  amendment  corrects  this  oversight. 

Section  177.824 

This  section  is  revised  to  clarify  that  a 
motor  carrier  may  not  operate  a 
specification  cargo  tank  motor  vehicle 
containing  a  hazardous  material  imless 
the  cargo  tank  conforms  to  be  retest  and 
inspection  requirements  in  Part  180. 

Section  178.320 

Definitions  of  "cargo  tank,"  "cargo 
tank  motor  vehicle,"  and  "cargo  tank 
wall"  are  added  in  paragraph  (a).  The 
definitions  of  "cargo  tank"  and  "cargo 
tank  motor  vehicle"  are  the  same 
definitions  adopted  in  S  171.8,  and 
appear  in  this  section  as  a  convenience 
to  users.  A  definition  of  "cargo  tank 
wall"  was  added  because  the  term  is 
used  in  S  107.503  and  in  various  sections 
in  parts  178  and  180.  Because  of  these 
additional  definitions,  paragraph  (a)  is 
reorganized  for  clarity. 

A  petitioner  asked  that  the  definition 
of  "design  type"  be  revised  so  that 
minor  variations  in  piping  which  do  not 
affect  the  lading  retention  capabilities  of 
the  cargo  tank  are  not  considered 
changes  in  the  "design  type."  We  agree 
with  the  petitioner  that  recertification  of 
the  cargo  tank  motor  vehicle  by  a 
Design  Certifying  Engineer  should  not  be 
required  if  such  variations  are  made  to 
piping,  and  have  revised  the  definition 
of  "design  type"  accordingly. 

Another  petitioner  objected  to  the 
limitation  of  a  "design  type"  to  a 
specific  diameter  and  length,  stating  that 
tanks  with  a  larger  diameter  or  shorter 
length  are  "stronger  tanks."  The 
petitioner  also  recommended  that  the 
definition  of  "design  type"  refer  to  a 
radius  or  radii  instead  of  a  diameter,  to 
account  for  non-circular  cargo  tanks. 
We  do  not  agree  with  the  petitioner  that 


tanks  with  a  larger  diameter  or  shorter 
length  will  always  be  stronger  tanks. 
We  caimot  foresee  all  possible  changes 
to  a  cargo  tank  motor  vehicle,  and  how 
each  of  these  changes  will  affect  the 
structural  integrity  of  the  modified  cargo 
tank  motor  vehicle.  The  Design 
Certifying  Engineer  nlust  be  used  to 
ensure  the  structiu-al  integrity  of  each 
different  cargo  tank  motor  vehicle 
design.  However,  we  have  modified  the 
definition  of  "design  type"  to  specify 
that  the  cargo  tank  is  made  to  the  same 
"cross  section  dimensions"  instead  of 
diameter,  to  accoimt  for  non-circular 
cargo  tanks. 

A  number  of  petitioners  asked  for 
clarification  regarding  which  cargo  tank 
equipment  manufacturers  must  register 
widi  DOT.  The  definition  of 
"manufacturer"  is  revised  to  clarify  that 
the  term  applies  to  persons  who 
manufacture  cargo  tank  equipment 
which  forms  part  of  the  cargo  tank  wall. 
Therefore,  persons  who  manufacture 
equipment  such  as  hoses,  pumps, 
placard  holders,  etc.  which  have  no 
lading  retention  capabilify  diuing  transit 
are  not  required  to  register  imder  part 
107.  subpart  F. 

A  petitioner  suggested  that  paragraph 
(b)(2)  be  revised  so  that  the  Design 
Certifying  Engineer  would  furnish  a 
certificate  to  the  assembler  and  ultimate 
end  user  in  addition  to  the 
manufacturer.  The  petitioner  also 
suggested  that  paragraph  (b)(3]  be 
revised  to  require  the  final  assembler 
and  ultimate  end  user  to  retain  the 
design  certificate.  We  believe  it  is 
unnecessary  to  revise  paragraphs  (b)(2) 
and  (b)(3)  as  suggested.  The  cargo  tank 
specifications  contain  certification 
provisions  requiring  each  manufacturer 
in  a  multi-stage  manufacture  to  transfer 
certificates  and  drawings  to  each 
subsequent  manufacturer.  Those 
certification  provisions  require  the 
manufacturer  to  supply  a  certificate  to 
the  end  user.  The  issue  of  whether 
drawings  and  calculations  must  be 
supplied  to  the  end  user  is  addressed  in 
this  amendment  in  the  discussion  of 
§  178.345-15.  However,  paragraphs 
(b)(2)  and  (b)(3)  are  revised  to  clarify  the 
requirements  for  the  inclusion  of 
sketches,  drawings,  and  calculations 
with  the  certificate.  These  changes  were 
believed  necessary  because  in  many 
cases,  the  Design  Certifying  Engineer  is 
not  supplying  sketches,  drawings,  and 
calculations,  but  rather  is  reviewing 
those  supplied  by  the  cargo  tank 
manufacturer. 

Sections  178337-3  and  178.336-3 

As  discussed  earlier  in  this  preamble 
under  the  heading  "Structural  Integrify". 
we  have  reorganized  these  sections  for 


clarify.  In  the  following  discussion  the 
paragraph  numbers  used  in  the 
amendment  are  identical  im  both 
SS  17a337-3  and  178.338-3. 

Paragraphs  (a),  (a)(1).  and  (aK2)  in  the 
final  rule  are  reorganized  into  four 
paragraphs.  In  SS  178.337-3(a)(l)  and 
178.338-3(a)(l)  of  this  amendment  the 
maximum  allowable  stresses  are  the 
same  as  those  specified  in  the  final  rule. 
We  disagree  with  petitioner,  who 
suggested  that  the  maximum  allowable 
stress  be  25  percent  of  the  ultimate 
tensile  strength  rather  than  "the  lesser 
of  the  maximum  design  stress  value 
specified  in  the  ASME  code  or  25 
percent  of  the  minimum  specified  tensile 
strengUi".  We  believe  die  ASME 
calculations  are  such  that  a  margin  of 
safefy  is  provided  by  the  maximum 
allowable  stresses  specified.  If  the 
petitioner's  suggestion  is  adopted,  the 
design  stress  can  be  close  to  yield 
strength  for  some  pressure  vessel  steels 
if  those  steels  have  a  significant 
difference  between  yield  and  ultimate 
tensile  strengths.  However,  we  have 
provided  a  relaxed  requirement  in 
paragraph  (a)(2).  to  permit  the  properties 
of  an  authorized  material  to  be 
established  by  testing. 

To  remove  any  confusion  as  to  the 
stress  analysis  required  for  different 
loading  conditions,  we  have  clarified,  in 
paragraph  (a)(3),  specific  loading 
requirements  that  must  be  considered 
"separately".  We  recognize  in  some 
cases  a  more  detailed  analysis  may  be 
necessary  to  accurately  establish  the 
maximtun  effective  stresses.  Therefore, 
we  are  authorizing  the  use  of  other 
analytical  and  test  methods,  provided 
such  methods  are  accurate  and 
verifiable.  We  believe  this  relaxation 
will  help  the  designer  when  the  ASME 
calculation  procedures  are  not  directiy 
applicable  or  when  additional 
information  is  necessary.  Several 
petitioners  requested  clarification  on 
whether  corrosion  allowance  material  ii 
included  in  the  design  thickness.  We 
have  clarified  in  paragraph  (a)(4)  that 
corrosion  allowance  material  may  not 
be  included  in  design  stress 
calculations. 

The  requirements  in  paragraph  (b) 
pertain  to  the  ASME  design  calculations 
diat  must  be  performed  to  establish  the 
basic  structural  integrity  of  a  cargo  tank. 
These  requirements  are  essentially  the 
same  as  prescribed  in  paragraph  (a)(2) 
of  the  final  rule. 

The  intent  of  paragraph  (c)  in  the  final 
rule  is  to  determine  the  maximum 
effective  stress  (i.e.,  maximum  principal 
stress)  at  any  point  in  the  cargo  tank 
resulting  from  various  dynamic  loadings, 
or  from  a  combination  of  loadings.  The 
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effective  stress  calculation  determines 
additional  thickness  requirements,  if 
any,  at  points  where  the  effective 
stresses  are  high  or  at  areas  prone  to 
fatigue  or  environmental  degradation.  A 
petitioner  suggested  that  the  "+/— " 
sign  in  the  effective  stress  equation 
should  be  only  "+".  This  equation  is 
used  to  calculate  the  maximum  normal 
stresses  in  a  material  when  subjected  to 
any  system  of  loading.  The  "+"  and  the 
"— "  signs  are  used  separately  to 
determine  the  magnitude  of  the  two 
principal  stresses.  The  requirement  for 
using  the  effective  stress  equation  is 
necessary  because  the  designer  must 
calculate  both  the  effective  stresses  and 
design  for  the  worst  case.  The 
petitioner's  suggestion,  therefore,  is  not 
accepted.  A  petitioner  suggested  that  the 
loadings  at  the  fifth  wheel  for  MC  338 
cargo  tanks  be  changed  for  consistency 
with  those  specified  for  MC  331  cargo 
tanks,  because  both  are  expected  to  be 
subjected  to  the  same  loadings.  We 
disagree  with  the  petitioner.  The  MC  338 
cargo  tank  design,  construction  and 
service  requirements  are  different  from 
those  of  MC  331  cargo  tanks.  MC  338 
cargo  tanks  can  be  single  walled  or 
vacuum  insulated  and  can  be  high 
pressure  or  cryogenic  cargo  tanks. 
Section  178.338-13  (b)  and  (c)  in  the 
current  regulations  prescribe  different 
loading  conditions  for  each  of  these 
cargo  tanks.  We  believe  such  a 
difference  in  loading  requirements  is 
necessary.  Therefore,  except  for 
correction  of  a  provision  in  paragraph 
(c),  in  which  the  loading  requirements  in 
S  178.338-13  (b)  and  (c)  for  calculation 
of  shear  stresses  for  MC  338  cargo  tanks 
are  referenced,  we  have  not  revised  the 
requirements  in  the  final  rule.  This 
correction  makes  the  loading 
requirements  for  shear  stresses 
consistent  with  the  loading  requirements 
^or  calculation  of  tensile  and 
compressive  stresses. 

Paragraph  (d)  is  reorganized  for 
clarity  and  to  relax  provisions 
oonceming  the  maximum  allowable 
stress  for  cargo  tanks  constructed  of 
itainless  steel.  For  a  cargo  tank 
r:onstructed  of  stainless  steel,  the 
oalculated.longitudinal  stress  resulting 
from  a  2  "g"  decelerative  force  and  the 
MAWP,  shall  not  be  greater  than  75 
jercent  of  the  ultimate  tensile  strength, 
ather  than  the  "lesser  of  the  yield 
-.trength  or  75  percent  of  the  ultimate 
ensile  strength." 

The  minimum  metal  thickness 
requirements  for  shell  and  heads  for  MC 
)31  and  MC  338  specification  cargo 
tanks  are  found  in  paragraph  (e).  These 
requirements  have  not  been  changed 
from  those  prescribed  in  the  final  rule. 


Except  for  editorial  changes  and  minor 
reoiganization,  paragraph  (g)  of  the 
amendment  pertaining  to  the  design, 
construction  and  installation  of  any 
appurtenance  to  the  shell  and  heads  of  a 
cargo  tank  contains  the  same 
requirements  that  were  prescribed  in 
§S  178.337-3(f]  and  178.338-d(e)  of  the 
final  rule. 

Section  178.337-0 

A  petitioner  requested  that  paragraph 
(b)(6)  be  revised  to  allow  all  piping, 
valves,  hose,  and  fittings  to  be  tested  for 
leaks  at  80  percent  of  the  design 
pressure  instead  of  at  100  percent  of  the 
design  pressure.  The  petitioner  stated 
the  100  percent  test  pressure  would 
require  removal  of  the  pressure  relief 
valves  before  testing;  whereas,  testing  at 
80  percent  would  allow  these  valves  to 
remain  in  place.  Another  petitioner 
requested  that  a  hydrostatic  test  using  a 
suitable  test  fluid  be  recognized  as  an 
alternative  to  a  pneumatic  test  using  gas 
or  air  pressure.  This  petitioner  stated 
that  water  and  diesel  fuel  are  two 
commonly  used  test  fluids  for  the 
quinquennial  requalification  for 
continued  service. 

We  agree  that  leakage  testing  at  80 
percent  of  design  pressure  can  be  as 
effective  as  testing  at  100  percent  of 
design  pressiue  and  that  conducting  the 
test  with  hydrostatic  pressure  should  be 
allowed.  We  have  revised  paragraph 
(b)(6)  accordingly. 

Section  178.337-18 

Paragraph  (a)  is  revised  to  clarify  the 
respective  functions  of  the  Design 
Certifying  Engineer  and  the  Registered 
Inspector. 

Section  178.338-3 

Refer  to  preamble  discussion  to 
§  178.337-3. 

Section  178.338-17 

CGA  requested  that  we  revise 
paragraph  (b)  to  allow  the  installation  of 
anodized  aluminum  parts  on  cargo  tanks 
used  to  transport  oxygen,  cryogenic 
liquid,  for  consistency  with  S  173.318. 
We  agree  and  have  revised  the 
paragraph  accordingly. 

Section  178.338-19 

Paragraphs  (a)  and  (b)  are  revised  to 
clarify  the  respective  functions  of  the 
Design  Certifying  Engineer  and  the 
Registered  Inspector.  These  revisions 
were  inadvertently  omitted  from  the 
final  rule. 

Section  178.345-1 

Petitioners  requested  revisions  to 
several  definitions  appearing  in  this 
section.  In  the  definition  of  "flange," 


several  petitioners  requested  that  the 
following  sentence  be  removed:  "For 
size  and  shape,  see  ANSI  B16.5."  The 
petitioners  stated  that  the  size  and 
shape  of  a  flange  should  not  be 
constrained  by  ANSI  B16.5.  We  agree 
and  have  revised  this  definition. 

The  definition  of  "internal  self-closing 
stop-valve"  is  revised  to  permit  location 
of  the  valve  seat  inside  the  tank,  as 
requested  by  petitioners. 

A  petitioner  pointed  out  that  a 
"nozzle"  can  be  a  pipe  or  a  tubular 
section  and  that  the  ASME  Code  does 
not  require  a  nozzle  to  be  attached  to  a 
flange,  as  represented  in  the  definition. 
We  have  revised  the  definition  as 
suggested  by  the  petitioner. 

The  definition  of  "outlet"  is  revised  to 
exclude  a  threaded  opening  securely 
closed  during  transportation  with  a 
threaded  cap,  as  suggested  by  a 
petitioner. 

A  petitioner  stated  that  a  "pipe 
coupling"  has  internal,  and  not  external, 
threads  as  stated  in  the  definition.  We 
have  amended  the  definition  by 
removing  the  wording  "or  external". 

In  the  final  rule,  "shell"  was  defined 
as  "the  circumferential  portion  of  a  tank 
defined  by  the  basic  design  radius 
excluding  the  closing  heads.  The 
definition  is  revised  based  on  the  merit 
of  a  petition  stating  that  an  oval  tank 
may  have  too  or  more  radii. 

Petitioners'  requests  to  revise  the 
definitions  of  "constructed  in 
accordance  with  the  ASME  Code," 
"maximum  allowable  working 
pressure,"  "rear  bumper,"  and 
"sacrificial  device"  either  lack  merit  or 
are  unnecessary.  Therefore,  these 
definitions  have  not  been  changed. 

Section  178.345-2 

Paragraph  (a)  of  the  final  rule  requires 
a  manufacturer  to  ensure  that  the 
materials  used  to  construct  the  cargo 
tank  wall,  bulkheads  and  baffles  are 
compatible  with  the  lading  intended  for  ' 
transportation  in  the  cargo  tank.  TTMA 
stated  a  manufactiu-er  would  not  always 
know  the  intended  lading.  We  agree 
With  TTMA  and  have  revised  the 
requirement.  Any  design  requirements 
which  depend  upon  the  special 
characteristics  of  a  hazardous  material 
lading  are  specified  in  the  commodify 
sections  in  part  173. 

TTMA  stated  that  ASTM  676  steel 
listed  in  paragraph  (a)(1)  should  be 
ASTM  656.  In  addition,  both  TTMA  and 
NTTC  requested  that  ASTM  A  569 
(carbon  steel),  570  (carbon  steel  with 
properties),  572  (HSLA  plate)  and  607 
(HSLA  sheet)  steels  be  authorized  for 
cargo  tanks  "constructed  in  accordance 
with  the  ASME  Code."  We  agree  that 


ASTM  569,  570  and  572  steels  should  be 
authorized.  However,  we  beUeve  the 
ultimate  to  yield  strength  for  ASTM  A 
607  is  too  low.  Therefore,  we  have  not 
accepted  these  steels.  The  reference  to 
ASTM  A  676  steel  in  the  final  rule  is 
corrected  to  read  ASTM  A  656. 

In  relation  to  paragraph  (b),  NTTC 
asked  if  a  minimum  thickness  is 
required  at  locations  of  high  stress. 
Stress  at  any  point  on  a  cargo  tank  must 
be  calculated  as  specified  in  S  178.345-3. 
We  have  made  an  editorial  correction  to 
reference  "S  178.345-3"  instead  of 
"§  178.34S-3(a).  (b),  (c),  or  (d)." 

TTMA  stated  that  corrosion  and 
abrasion  protection  should  be  covered 
in  Parts  172  and  173  rather  than 
S  178.345-2(c].  We  intended  paragraph 
(c)  to  be  used  only  as  a  guide  to 
manufacturera;  therefore,  it  is  revised. 
We  recognize  that  a  cargo  tank  need 
only  meet  the  minimum  thickness 
requirement  to  be  in  full  compliance 
with  the  applicable  specification. 
However,  if  the  cargo  tank  is  thinned  by 
corrosion  or  abrasion  below  the 
required  minimum  thickness,  it  will  no 
longer  be  suitable  for  its  intended 
service.  Therefore,  this  paragraph  is 
ietained  as  written. 

Section  178.345-3  (Structural  Integrity) 

Petitions  received  addressing  this 
section  reflected  considerable  confusion 
regarding  the  structural  integrity 
analysis,  and  the  applicability  and 
exceptions  of  various  design 
requirements  in  the  ASME  Code. 
Therefore,  as  in  the  case  of  the  MC  331 
and  MC  338  cargo  tank  specifications, 
these  requirements  are  reorganized  and 
revised. 

Paragraphs  (a),  (a)(1),  and  (a)(2)  in  the 
final  rule  are  reorganized  into  four 
paragraphs  in  this  amendment.  Revised 
paragraph  (a)(1)  prescribes  the  general 
requirements  and  acceptance  criteria. 
Tliis  paragraph  requires  that  the 
maximum  calculated  design  stress  value 
may  not  exceed  the  lesser  of  the 
maximum  allowable  stress  value 
prescribed  in  Section  VIII  of  the  ASME 
Code,  or  25  percent  of  the  tensile 
strength  of  the  material  used.  For  clarify, 
the  wording  "lesser  of  is  added,  as 
suggested  by  a  petitioner. 

In  paragraph  (a)(2),  we  have  provided 
for  the  use  of  tested  properties  of  the 
materials  so  that  the  Design  Certifying 
Engineer  has  flexibility  to  use  materials 
efficiently.  We  have  clarified  in 
paragraph  (aX3)  specific  loading 
requirements  that  must  be  considered 
separately  to  remove  confusion 
regarding  the  stress  analysis.  As 
discussed  earlier  in  this  preamble  under 
the  heading  "Structural  Integrity,"  we 
are  permittinf  the  use  of  other  analytical 


and  test  methods  provided  sudi 
methods  are  accurate  and  verifiable,  as 
suggested  by  TTMA.  We  have  clarified, 
in  paragraph  (a)(4),  that  coirosion 
allowable  material  may  not  be  included 
in  design  calculations,  as  suggested  by 
severafpetitioners. 

The  effective  stress  calculation 
requirements  prescribed  in  paragraph 
(b)  of  the  final  rule  are  revised  and 
appear  as  paragraph  (c)  in  diis 
amendment.  The  ASME  design 
calculations  prescribed  in  paragraph 
(a)(2)  of  Uie  final  rule,  have  been  moved 
to  paragraph  (b)  in  this  amendment. 

TTMA  pointed  out  that  the  various 
dynamic  loadings  prescribed  in 
paragraph  (b)  of  the  final  rule  must  be 
based  on  reaction  forces  rather  than  the 
static  weight  of  the  fully  loaded  cargo 
tank  motor  vehicle.  We  generally  agree 
with  TTMA,  and  have  incorporated 
appropriate  changes  in  paragraph  (c)  of 
this  amendment  Paragraph  (c)  of  this 
amendment  provides  a  method  for 
determining  the  maximimi  effective 
stress  at  any  point  in  the  cargo  tank  wall 
resulting  from  various  dynamic  loadings 
and  combinations  thereof.  These 
calculations  determine  thickness 
requirements  if  the  effective  stresses  are 
high  at  any  point,  or  an  area  of  the  cargo 
tank  is  prone  to  fatigue  or 
environmental  degradation.  However, 
we  do  not  agree  that  the  horizontal 
accelerative  force  to  be  applied  at  the 
pivot  (fifth  wheel)  or  the  turn  table  must 
be  0.75  times  the  vertical  reaction 
caused  by  fully  loaded  cargo  tank  motor 
vehicle.  TTMA  provided  no  data  to 
support  their  position  and,  therefore,  the 
requirement  has  not  been  changed.  As 
discussed  earlier  in  this  preamble  under 
the  heading  "Structural  Integrify," 
TTMA's  suggestion  to  revise  the  "g" 
loadings  for  cargo  tanks  with  one  or 
more  baffle  assemblies  is  adopted.  We 
have  authorized  a  reduction  in  the  "g" 
loadings  up  to  a  maximiun  of  1  "g"  at  a 
rate  of  0.25  "g"  per  baffle  assembly,  in 
paragraph  (d). 

Provisions  contained  in  paragraph  (d) 
of  the  final  rule  concerning  calculation 
of  effective  stress  for  a  cargo  tank 
supported  by  a  vehicle  frame  or  other 
form  of  structural  support  are  revised 
and  moved  to  paragraph  (f)  of  this 
amendment.  In  the  revised  provisions, 
we  have  clarified  that,  when  considering 
the  loading  in  paragraph  (c),  the  stress 
analysis  may  include  the  contribution  of 
the  frame  or  the  integral  structural 
support 

Section  178.345-7  (Circumferential 
Refinforcements) 

Several  petitioners  pointed  out 
various  editorial  errors  appearing  in  this 
section.  We  have  corrected  these  errors 


and  have  made  several  editorial 
clarifications.  We  have  removed  the 
first  sentence  in  paragraph  (d)(5)  to 
clarify  that  hat  shaped  or  open  channel 
rings  which  can  be  visually  inspected 
are  authorized  on  cargo  tank  motor 
vehicles  constructed  of  carbon  steel 

Section  178.345-8  (Accident  Damage 
Protection) 

Several  petitioners  objected  to  the 
wording  in  paragraph  (a).  TTMA  stated 
that  requiring  a  Design  Certifying 
Engineer  state  that  the  "cargo  tank  is 
designed  to  minimize  loss  of  lading  in  an 
accident  taking  into  account  of  potential 
puncture,  abrasion,  etc.  is  an  impossible 
liability  to  assume."  We  agree  the 
requirement  as  written  is  open-ended 
and  have  revised  it  to  better  state  our 
intention. 

A  petitioner  stated  that  the  loads 
specified  for  the  design  of  rollover 
protection  devices  are  artifically  high 
and  that  the  bending  stresses  in  the  tank 
wall  can  be  as  high  as  three  times  the 
maximum  allowable  stress  value.  An 
analysis  submitted  as  part  of  the 
petition  was  based  on  a  somewhat 
simplified  model  and  consequently 
appears  to  result  in  more  severe  local 
stresses.  It  is  clear  that  concentrated 
loads  must  be  distributed  broadly  over 
the  cargo  tank  wall.  This  distribution  of 
loads  can  be  accomplished  by  doubler 
pads,  circumferential  rings  and  other 
means  without  undue  penalfy  in  weight 
or  fabrication  complexify. 

Several  petitioners  stated  that  the 
impact  load  specified  in  paragraph  (d) 
for  rear-end  protection  devices  was 
excessive  and  subject  to 
misinterpretation.  Some  petitioners 
objected  to  use  of  the  inboard  surface  of 
the  device  as  a  dimensional  reference 
point  The  impact  load  is  roughly 
equivalent  to  backing  into  a  loading 
dock  at  five  miles  per  hour.  Many  DOT 
specification  cargo  tank  motor  vehicles 
currently  have  rear  structural  features 
capable  of  withstanding  such  an  impact 
We  consider  this  to  be  a  reasonable 
requirement  and  have  included  it  in  this 
amendment.  The  need  to  refer  to  a 
safefy  factor  has  been  eliminated  by 
specifying  design  stress  level  in  terms  of 
one-half  the  ultimate  strength  of  the 
material.  We  concur  with  the  views 
expressed  by  petitioners  concerning  the 
"inboard  surface  of  the  device"  and  that 
the  general  wording  in  the  final  rule 
allows  more  than  one  interpretation.  We 
have  revised  paragraphs  {d)(l)  and 
(d)(3)  for  clarity. 

Section  178.345-9 

Petitioners  requested  reconsideration 
of  the  requirement  that  only  "automatic 
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means  of  closTire"  be  used  to  protect 
tanks  from  overpressurization.  TTMA 
stated  that  a  pump  equipped  with  an 
automatic  bypass  or  pressure  relief 
system  designed  to  prevent 
pressurization  of  the  cargo  tank  above 
its  MAWP  may  be  just  as  effective  as 
"closure"  of  the  line  between  the  pump 
and  the  cargo  tank.  We  agree  and  have 
revised  the  requirement  to  allow  other 
means  which  are  equally  effective,  such 
as  pressure  relief  devices  and 
overpressure  bypass  systems. 

In  paragraph  (o]  of  the  final  rule,  we 
required  that  the  designed  bursting 
pressure  of  a  hose  coupling  be  to  120% 
of  the  bursting  pressure  of  the  hose. 
Many  petitioners  objected  to  the  over- 
designed  couplings  that  wmild  be 
required  on  a  low  pressure  cargo  tank  if 
the  hose  used  had  a  large  bursting 
pressure.  We  agree  and  have  changed 
the  design  constraint  for  the  coupUng  to 
be  a  function  of  the  tank  MAWP  rather 
than  the  hose  bursting  pressure.  Hus 
requirement  has  been  moved  to  ne^ 
paragraph  (c)  in  this  amendment. 

Several  petitioners,  inchiding  TTMA. 
noted  paragraph  (c)  of  the  final  rule 
does  not  allow  slip  joints  in  the  design 
of  these  cargo  tanks.  The  petitioners 
argued  that  slip  joints  should  not  be 
allowed  in  lines  that  would  retain  lading 
during  transportation  due  to  possible 
leakage  of  hazardous  materials. 
However,  slip  joints  should  be  allowed 
in  lines  whidi  do  not  retain  lading.  We 
agree  with  the  petitioners  and  have 
added  the  phrase  "in  lading  retention 
piping."  These  provisions  appear  in 
paragraph  (d). 

For  consistency  in  the  use  of 
nomenclature,  in  paragraph  (h),  the  term 
"product  retention  system"  is  revised  to 
read  "lading  retention  system." 

SecU'on  178.345-10 

Numerous  petitioners  addressed  the 
final  rule  provisions  for  pressure  relief 
systems  on  DOT  400  series  cargo  tank 
motor  vehicles.  These  provisions  are 
intended  to  cover  all  vacuum  and 
pressure  relief  functions  normally 
associated  with  use  in  cargo  tanks  and. 
in  addition,  to  prevent  loss  of  lading 
through  the  pressure  relief  system  in  the 
event  of  vehicle  overturn  or  accident 
This  requirement  for  lading  retention  is 
to  be  accomplished  in  a  two-step  plan. 
As  set  forth  in  the  final  rule,  these  steps 
were: 

1.  Within  1.5  years  of  the  effective 
date,  pressure  relief  valves  must  reclose 
after  experiencing  pressure  surges 
typically  encountered  in  upsets,  and 
leakage  must  be  less  than  one  gallon, 
and 

2.  Within  4.5  years  of  the  effective 
date,  pressure  relief  systems  must 


withstand  such  pressure  surges  writhont 
leakage  regardless  of  vehicle 
orientation. 

In  both  stages,  the  characteristic 
dynamic  pressure  surge  was  defined  as 
being  "50  psig  applied  for  at  least  300 
milliseconds."  TTMA  Recommended 
Practice,  RP  No.  81— "Poformance  of 
Spring-Loaded  Pressure  Rebef  Valves  on 
MC  300,  MC  307,  and  MC  312  Tanks" 
was  cited  as  a  testing  procedure  for 
demonstrating  the  ability  to  withstand 
the  characteristic  surge.  This  document 
describes  an  Australian  test  utilizing  a 
drop  test  device. 

Several  petitioners  suggested 
revisions  in  the  characterization  of  the 
dynamic  pressure  surge  and  stated  that 
it  would  be  applied  to  individual 
specification  units,  e.g..  only  to  DOT  406 
systems.  Generally,  their 
recommendations  were  based  upon 
studies  of  overturn  events  conducted  on 
MC  306  units,  or  on  simulators,  reported 
in  1980  by  Dynamic  Science  and  the 
Highway  Safety  Research  Institute,  and 
upon  experience  writh  test  equipment 
similar  to  the  Australian  dro^testing 
devices.  All  petitioners  suggested 
shortening  the  300  millisecond  period  of 
surge  duration,  and  generally  reducing 
the  magnitude  of  the  pressure  surge.  We 
developed  the  following  revision  based 
on  data  generated  by  the  overturn 
research  cited  above  and  which  has 
been  proven  to  be  obtainable  with 
existing  drop  test  equipment: 

Each  pressure  relief  system  must  be 
designed  to  prevent  loss  of  liquid  lading  due 
to  pressure  surges  caused  by  overturn  or 
otlier  accident  This  requirement  is  satisHed 
by  a  pressure  relief  system  designed  to 
withstand  writh  no  loss  of  lading  a  dynamic 
pressure  surge  reaching  30  psig  above  the 
designed  set  pressure  of  the  relief  system  and 
sustained  above  the  set  pressure  for  at  least 
60  milliseconds. 

The  two-step  plan  for  introducing 
these  requirements  is  retained.  Because 
valve  manufacturers  presented 
persuasive  evidence  that  18  months  was 
insufficient  time  for  development  and 
initial  production  of  a  reseating  valve, 
this  period  has  been  changed  to  2  years. 
An  additional  period  of  3  years  is 
allowed  for  the  development  and 
production  of  a  valve  that  meets  the  "no 
leakage  in  any  orientation"  requirement 

Several  petitioners  strongly  objected 
to  references  to  TTMA  RP  81  on  the 
basis  that  the  wording  seemed  to  imply 
that  only  TTMA's  method  of  proof 
testing  would  be  acceptable.  As  revised 
in  paragraph  (b)(3)(i)(A),  the  procedures 
in  TTMA  RP  81  may  be  used  as  one 
acceptable  approach  for  satisfying  the 
requirement 

A  number  of  petitions  were  received 
to  the  effect  that  no  manufacturer  could 


supply  relief  valves  capable  of 
withstanding  the  pressure  surges 
described  in  the  final  rule.  While  the 
final  rule  characterization  of  pressure 
surges  was  somewhat  higher  and  much 
longer  than  suiges  to  be  expected 
typically  in  overtiim  accidents,  at  least 
one  manufacturer  can  supply  valves 
which  satisfy  the  requirements 
contained  in  the  final  rule. 

Several  petitioners  recommended  that 
non-reclosing  fi-angible  devices  be 
allowed  on  cargo  tanks  used  in  certain 
hazardous  materials  services,  notably 
on  vacumn-loaded  cargo  tank  motor 
vehicles  used  in  hazardous  waste 
services.  We  disagree  because  frangible 
devices  instaUed  singly  (i.e.,  not  in 
series  with  a  reclosing  pressure  relief 
valve]  may  not  retain  lading  in  the  event 
of  vehicle  overturn.  Other  petitioners 
stated  that  the  requirement  in  pciragraph 
(c)  that  pressure  relief  devices  be 
located  in  the  center  of  the  cargo  tank 
should  not  be  applied  to  vacuum-loaded 
cargo  tank  motor  vehicles  which  are 
designed  to  slope  rearward  to  facilitate 
unloading.  We  agree  with  these 
petitioners  and  have  revised  paragraph 
(c)  accordingly. 

Several  petitioners  pointed  out  that 
the  controls  on  relief  valve  functions,  in 
paragraph  (d),  are  excessive  and 
redundant.  We  agree  and  have  revised 
paragraph  (d)  to  eliminate  unnecessary 
controls  on  performance,  and  to  express 
opening  and  closing  points  as 
percentages  of  the  MAWP. 

In  response  to  several  petitions,  we 
have  revised  paragraph  (e)  to  clarify 
that  the  venting  capacity  of  pressure 
relief  system  limit  the  tank  internal 
pressure  to  not  more  than  the  cargo  tank 
test  pressure. 

Questions  raised  by  petitioners  on  the 
pressure  relief  system  requirement 
found  at  {  180.405(h)  have  suggested  the 
need  for  clarification  of  our  intent  For 
this  reason,  and  also  in  order  to  reflect 
the  changes  effected  in  S  178.345-10,  we 
have  revised  9  18a405(h). 

Section  178.345-11 

Paragraph  (a)  of  the  final  rule  requires 
that  all  loading/unloading  outlets  be 
located  as  near  as  possible  to  the  cargo 
tank  wall,  and  that  the  remotely 
activated  means  of  closure  for  the  self- 
closing  system  "be  more  than  10  feet 
away  from  the  stop-valve."  TTMA  and 
several  other  petitioners  strongly 
objected  to  requiring  external  self- 
closing  stop  valves  on  loading/ 
imloading  oudets  of  vacuum-loaded 
cargo  tanks.  They  argued  that  many 
hazardous  wastes  carried  in  these  cargo 
tanks  contain  suspended  soUds  or  debris 
which  make  it  fanpossible  to  ensure  that 


a  self-closing  stop  valve  will  achieve  a 
leak-ti^t  seal  when  actuated. 

It  is  our  position  that  loading/ 
unloading  outlets  must  be  equipped  with 
internal  self-cloaing  stop  valves  or  with 
external  stop-valves  which  are  part  of  a 
self-closing  system.  When  an  external 
stop-valve  is  used,  the  self-closing 
system  need  not  be  the  only  means  by 
which  the  outlets  may  be  closed.  During 
normal  operation,  the  stop-valve  can  be 
manually  operated  but,  in  the  event  of 
an  emergency,  it  must  be  possible  to 
remotely  close  the  outlet.  We  agree  with 
the  petitioners  that  where  debris  or 
solids  are  present  the  actuation  of  a 
self-closing  system  may  not  result  in  a 
perfect  closure,  but  lading  loss  in  an 
emergency  will  be  significantly  reduced. 
We  have  reorganized  this  section  and 
adopted  use  of  the  term  "self-closing 
system"  to  further  clarify  our  intention. 

A  petitioner  requested  that  the 
requirement  for  a  self-closing  system  on 
loading/unloading  outlets  apply  to 
bottom  outlets  because  no  risk  of  lading 
exists  with  top  outlets.  We  believe  that 
in  the  case  of  pressurized  unloading  of 
top  outlets,  there  is  a  significant  risk  of 
lading  loss  in  an  emergency.  Therefore, 
this  paragraph  applies  to  both  top  and 
bottom  loading/imloading  outlets. 

Several  petitioners  expressed  concern 
over  use  of  the  phrase  "as  close  as 
possible  to  the  oaigo  tank  shell"  to 
describe  the  required  location  of 
external  stop  valves.  They  requested  the 
word  "possible"  be  replaced  with  the 
phrase  "practicable,  taking  into  account 
accident  damage  protection,  durability, 
lading  characteristics  and 
maintenance".  API  stated  that  the  final 
rule  may  be  requiring  the  placement  of 
the  valves  in  a  position  which  is 
ultimately  unsafe.  On  vacuum  loaded 
cargo  tanks,  the  stop  valve  is  positioned 
to  avoid  debris  packing  in  the  bonnet 
which  could  cause  premature  valve 
failure.  Such  valves  are  protected  by 
accident  damage  devices  and/or  by  the 
vehicle  frame.  API  stated  that  they 
believe  self-closing  stop  valves  can  be 
installed  in  a  safe  and  practical  position 
without  being  "as  close  as  possible  to 
the  cargo  tank  shell."  TTMA  suggested 
we  simply  use  die  term  "practicable"  in 
place  of  "possible".  We  believe  the  use 
of  the  term  "praticable"  will  allow  the 
external  self-valves  to  be  placed  in  safer 
and  more  practical  positions  while 
maintaining  our  intent  to  minimize  the 
distance  between  the  cargo  tank  wall 
and  the  stop-valves.  Therefore,  we  have 
adopted  TTMA's  suggested  change. 

With  regard  to  the  provision  that  the 
remotely  activated  means  of  closure  for 
the  self-closing  system  "be  more  than  10 
feet  away  bom.  the  stop-valve,"  several 
petitioners  requested  that  provisions  be 


made  for  shorter  tai^  where  this 
minimum  distance  cannot  be  achieved. 
We  agree  with  their  position  and  have 
provided  that  the  remote  activating 
system  can  be  placed  on  the  end  of  the 
tank  farthest  away  from  the  loading/ 
unloading  connection.  Several 
petitioners  requested  that  the  remote 
means  of  closure  be  located  on  the  front, 
(hiver  side  of  the  cargo  tank.  They 
stated  that  this  already  is  common 
practice  in  the  hidustry  and  would 
provide  for  uniformity,  which  may 
enhance  safety  in  emergency  situations. 
We  will  not  require  this  location  but 
have  no  objections  to  this  bidustry 
practice. 

Paragraph  (a)(l]  of  the  final  rule 
required  that,  in  case  of  fire,  "each  stop 
valve"  must  be  activated  for  closure  by 
thermal  means.  TTMA  suggested  that 
this  should  apply  only  to  "self-closing" 
stop  valves.  It  was  our  intention  that 
this  paragraph  apply  only  to  self-closing 
systems.  We  have  added  a  new 
paragraph  (a)(4)(i)  in  this  amendment  to 
better  reflect  our  intent. 

Paragraph  (b)  of  the  final  rule  requires 
each  tank  outlet  which  is  not  a  loading/ 
unloading  outlet  to  be  equipped  with  a 
stop  valve  or  other  leak  ti^t  closure, 
and  any  extension  beyond  this  closure 
to  be  fitted  with  another  stop  valve.  We 
did  not  intend  to  limit  the  closure  on  the 
extension  to  a  "stop  valve"  and, 
therefore,  have  revised  the  wording  to 
"stop  valve  or  other  leak  tight  closure", 
as  suggested  by  TTMA. 

Section  178.345-12  (Gauging  Devices) 

Several  petitioners  stated  that  the 
requirement  pertaining  to  the  accuracy 
of  gauging  devices  that  indicate  the 
maximum  liquid  level  was  confusing. 
They  suggested  that  since  the  intent  of 
the  gauge  is  to  prevent  overfilling,  there 
is  no  need  for  acciiracy  of  the  gauging 
device  throughout  its  range.  Two 
petitioners  argued  that  because  of  the 
diversity  of  hazardous  materials 
products  handled,  selection  of  a  gauge 
for  vacuum  loaded  cargo  tanks  with  an 
accuracy  within  0.5  percent  is  difficultr 
but  some  mechanical  gauges  are 
accurate  enough  to  prevent  overfilling. 
The  petitioners  requested  that  vacuimi- 
loaded  hazardous  waste  tanks  be 
excepted  from  this  section.  We  have 
revised  the  provisions  to  reflect  our 
intention  that  the  gauging  device  need 
not  have  the  stated  accuracy  throughout 
the  filling  range,  but  it  must  be  capable 
of  indicating  maximum  fill  level  within 
0.5  percent  of  the  fill  capacity,  either  by 
volume  or  liquid  level.  Any  device, 
including  mechanical  gauges  meeting 
this  requirement  may  be  used.  Also,  we 
wish  to  point  out  that  S  178.34&-12 
applies  to  all  cargo  tanks,  including 


vacuum  loaded  hazardous  waste  cargo 
tanks.  Therefore,  the  petitioners'  request 
to  exclude  waste  tanks  is  denied. 

Section  178345-13  (Pressure  and 
Leakage  Tests) 

TTMA  requested  Uiat,  in  paragraph 
(b)(2).  we  limit  the  pneumatic  testuig 
pressure  to  6  psig,  because  pneumatic 
testing  at  higher  pressiu-es  is  "not  safe". 

We  agree  with  the  petitioner  that 
pneumatic  testing  has  an  inherently 
higher  risk  than  hydrostatic  testing 
because  of  the  stored  energy.  However, 
we  do  not  agree  that  a  psi  limit  should 
be  established  for  the  test  pressure.  We 
believe  that  if  the  prescribed  test 
procedure  is  followed,  and  adequate 
safeguards  are  established,  pneumatic 
testing  can  be  safely  performed.  When  a 
pneumatic  test  is  performed,  the  tester 
should  fully  consider  the  potential  risks, 
and  take  steps  to  ensure  safety  to 
personnel  and  facilities.  Paragraph  (b)(2) 
is  revised  to  emphasize  the  need  for 
adequate  safeguards.  Two  ;>etitioners 
questioned  the  need  for  applying  the 
leakage  test  to  the  entire  tank  stuface. 
as  prescribed  in  paragraph  (b)(2)  of  the 
final  rule.  They  suggested  that  the  leak 
testing  by  soap  solution  or  other 
methods  be  limited  to  "each  joint  and 
crevice".  Upon  further  consideration,  we 
agree  with  the  petitioners  and  have 
limited  the  leakage  test  to  joints. 

We  intended  to  permit  the  use  of  "air" 
or  an  "inert"  gas  for  pressure  and 
leakage  tests.  Therefore,  in  paragraph 
(b)(2),  the  wording  "other  similar  gases" 
is  revised  to  read  "an  inert  gas". 

Section  178.345-14  (Marking) 

TTMA  stated  that  there  is  no  need  to 
braze  or  weld  around  the  marking  plates 
and  requested  that  the  words  "around 
the  plate  perimeter"  be  removed.  We 
disagree  with  TTMA.  These  plates  are 
required  to  be  "permanently"  affixed  to 
the  tank  or  integral  supporting  structure. 
This  permanency  is  best  achieved  by 
brazing  or  welding  around  the  entire 
perimeter  of  the  plate. 

TTMA  also  requested  a  number  of 
revisions  to  the  required  markings  on 
these  plates.  Most  of  these  suggested 
changes  were  to  condense  the 
prescribed  wording  and  abbreviations, 
for  example,  "water  cap."  would  be 
"wc"  and  "Min.  thick.-head"  would  be 
"Min.H."  We  believe  the  wording  and 
abbreviations  should  not  be  condensed 
to  a  point  where  a  person  is  unable  to 
readily  decipher  the  information. 
Therefore,  only  certain  maricings  are 
revised. 
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Section  178^5-15  (Certification) 

In  the  NntM.  design  drawings  were 
required  as  part  of  tbe  certification 
provided  to  the  purchaser,  but  in 
response  to  comments  this  requirement 
was  deleted  in  the  Bnal  rule.  The  final 
rule  required  only  that  the  "final 
manuiacturer  shall  furnish  the  owner 
with  all  certificates,  excluding  sketches 
and  drawings."  A  petitioner  stated  that, 
unless  design  drawings  are  furnished  to 
the  owner,  a  subsequent  purchaser  of 
the  unit  would  have  no  access  to 
significant  design  information  in  the 
event  that  the  original  manufacturer  has 
gone  out  Qf  business.  We  believe  the 
petitioner  raises  a  valid  point  but  we 
believe  this  matter  can  be  resolved  by 
contractual  arrangements  between  the 
manufacturer  ai)d  the  purchaser  rather 
than  through  a  requirement  in  the 
regulations.  We  strongly  recommend 
that  purchasers  obtain  documentation, 
such  as  sketches,  drawings  and 
specifications  on  dimensions  and 
features,  inping,  and  pressure  relief 
system  sufficient  to  define  the 
configuration  of  the  cargo  tank  motor 
vehicle.  In  the  event  of  subsequent 
structural  modifications,  such  data  can 
be  of  essential  value  to  a  Design 
Certifying  Engineer  in  evaluating 
whether  the  cargo  tank  meets  the 
applicable  specification. 

Section  178.346-1  (CeaeraJ 
Requirements) 

TTMA  requested  that  we  establish  a 
MAWP  of  3.3  psig  for  aU  DOT 
Specification  406  cargo  tanks.  TTMA 
claims  that  this  would  accommodate  a 
static  head  of  gasoline  of  85  inches, 
which  is  typical  for  tanks  carrying 
gasoline.  We  have  not  made  this  change 
to  S  17a.345-l(b)  because  DOT 
Specification  406  cargo  tanks  are 
authorized  for  many  commodities  other 
than  gasoline  and  may  have  a  static 
head  of  less  than  85  inches.  However, 
we  would  have  no  obiection  to  the 
industry  standardizing  the  design  of  all 
gasoline  cargo  tanks.  As  requested  by 
several  petitioners,  paragraphs  (d)(3) 
and  (d)(8]  are  revised  for  clarity.  See  the 
earUer  preamble  discussion  of 
"Application  of  the  ASMS  Code  to  low 
pressure  cargo  tank  motor  vehicles"  for 
our  response  to  TTMA's  request  for 
exemption  from  additional  paragraphs 
of  the  ASME  Code. 

Section  17&346-2 

Several  editorial  changes  are  made. 

Section  178.346-10  (Pressure  Relief) 

In  response  to  several  petitions,  we 
have  corrected  the  reference  in 
S  17&346-10(b)(2)  to  read 


S  173.33(cXl)(iii).  Additionally, 
paragraphs  (c)  and  (d)  are  revised  for 
consistency  with  i  178  J45-10  (see  the 
preamble  discussion  to  S  178.345-10). 

Section  178.346-13 

Two  petitioners  noted  that  the  leakage 
test  prescribed  by  paragraph  (a),  and  by 
9 180.407(h).  cannot  be  performed  on  a 
cargo  taidi  equipped  with  a  one  psig 
normal  vent  unless  the  normal  vent  is 
removed  or  rendered  inoperative.  They 
suggested  that  a  sentence  be  added  to 
the  leakage  test  procedure  to  allow 
venting  devices  set  to  discharge  at  less 
than  the  leakage  test  pressure  to  be 
removed  or  rendered  inoperative  during 
the  test.  We  agree  with  the  petitioners' 
suggestion,  and  have  added  the 
provisions  to  paragraph  (c)  of  this 
section  and  to  S  180.407(h). 

Section  178.347-1  (General 
Requirements) 

As  requested  by  several  petiti(Hiers, 
paragraphs  (d)(3)  and  (d)(8]  are  revised 
for  clarity.  See  the  earlier  preamble 
discussion  on  "Application  of  the  ASME 
Code  to  low  pressure  cargo  tank  motor 
vehicles"  for  our  response  to  TTMA's 
request  for  exemption  from  additional 
paragraphs  of  the  ASME  Code. 

Section  176347-2  (Material  and 
Thickness  of  Material) 

Several  petitioners  pointed  out  that 
the  titles  of  Tables  I  &  n  should  give 
material  thicknesses  "after  forming." 
We  agree  with  the  petitioners  and  have 
changed  the  table  titles. 

Section  176347-10  (Pressure  Relief) 

Several  petitioners  requested  that 
paragraph  (b)(1)  be  revised  to  state  that 
vacuum  relief  devices  are  not  required 
on  cargo  tanks  designed  to  withstand 
full  vacuum.  We  agree  with  the 
petitioners  and  have  included  such  a 
provision  in  §  178.347-10(b)(l). 
Paragraph  (d)  is  revised  for  consistency 
with  S  178.345-10  (see  the  preamble 
discussion  to  8 178.345-10). 

Section  176348-1  (General 
Requirements) 

In  response  to  TTMA's  petition, 
paragraph  (d)  is  revised  to  require  a 
cargo  tank  motor  vehicle  with  a  MAWP 
greater  than  15  psig  to  have  a  circular 
cross-section,  and  paragraphs  (e](l]  and 
(e)(2)  are  revised  to  clarify  that  only 
cargo  tank  motor  vehicles  with  a  MAWP 
greater  than  15  psig  must  be 
"constructed  and  certified  in 
conformance  with  the  ASME  Code".  As 
requested  by  several  petitioners, 
paragraphs  (e](2)(lil)  and  (e)(2)(vlii]  are 
revised  for  clarity.  See  the  earlier 
preamble  discussion  on  "Application  of 


the  ASME  Code  to  low  pressure  cargo 
tank  motor  vehicles"  for  our  response  to 
TTMA's  request  for  an  exception  from 
additional  paragraphs  of  the  ASME 
Code. 

Section  178.343-2  (Material  and 
Thickness  of  Material) 

Several  petitioners  pointed  out  that 
the  titles  of  Tables  I  and  II  should  give 
material  thicknesses  "after  forming." 
We  agree  with  the  petitioners  and  have 
changed  the  table  titles. 

Section  176343-10  (Pressure  Reli^ 

Several  petitioners  requested  that 
paragraph  (b)(1)  be  revised  to  state  that 
vacuum  relief  devices  are  not  required 
on  cargo  tanks  designed  to  withstand 
full  vacuum.  We  agree  with  the 
petitioners  and  have  included  such  a 
provision  in  }  178.34a-10(b)(l).  TTMA 
requested  that  paragraph  (dK3)  be 
clarified  to  indicate  that  the  minimum 
total  venting  capacity  required  is 
determined  from  S  178.270-ll(dK3)  and 
that  the  approximations  provided  in  that 
section  can  be  used  in  place  of  specific 
values  for  each  commoidify.  We  agree 
with  TTMA  that  the  use  of  the 
approximations  provided  in  { 178.270- 
ll(d](3]  will  provide  a  venting  capacity 
in  excess  of  that  required  for  a  corrosive 
material  and  have  revised  paragraph 
(d)(3)  as  requested. 

Section  180.403 

A  new  definition  for  "Corrosive  to  the 
tanky  valve,"  as  used  m  1 180.407.  is 
added.  For  explanation,  refer  to  the 
preamble  discussion  to  {  180.407  under  • 
the  headings  "External  visual 
inspections."  Also,  the  definitions  for 
"Modification"  and  "Repair"  are  revised 
for  consistency  with  other  changes 
made  in  this  amendment 

Section  186405 

Paragraph  (f)  is  revised  for 
consistency  with  changes  made  to 
§  17^345-11.  Refer  to  the  preamble 
discussion  to  S  178.345-11. 

TTMA  stated  it  appears,  from 
paragraph  (f).  —1)  that  only  a  Design 
Certifying  Engineer  would  be  capable  of 
determining  compliance  with  "equally 
adequate  accident  damage  protection" 
for  the  stop-valve,  2)  that  an 
unreinforced  portion  of  a  shell 
exceeding  60  inches  had  a  construction 
which  "produces  a  structural  Integrity  of 
at  least  equal  to  that  prescribed  in 
\  178.345-3",  and  3)  that  a  cargo  tank 
projection  fiom  the  shell  or  head  is  "as 
strong  as  the  tank  shell  or  head  and  is 
located  within  appropriate  accident 
damage  protection  device."  We  agree 
that  the  person  performing  certain 


certifications  would  need  design 
experience.  However,  we  do  not  agree 
with  TTMA  that  for  determining 
whether  a  cargo  tank  authorized  under 
exemption  qualifies  for  remarking  as  a 
specification  cargo  tank,  a  Design 
Certifying  Engineer  should  be 
authorized  to  the  exclusion  of  a 
Registered  Inspector.  The  designs  of 
these  cargo  tanlcs  have  already  been 
approved  by  DOT.  Tlierefore,  in 
paragraph  (f),  we  have  allowed  either  (1) 
a  Design  Certifying  Engineer  or  a 
Registered  Inspector  and  (2)  an  owner  of 
a  cargo  tank  under  exemption  to 
determine  if  the  tank  qualifies  for 
remarking  as  a  specification  cargo  tank. 

For  changes  to  paragraph  (h),  refer  to 
the  preamble  discussion  to  §  178.345-10. 

In  regard  to  paragraph  (k),  API 
pointed  out  that  a  design  pressure  of  3.0 
psig  would  allow  more  cargo  tanks  now 
in  service  to  remain  operable  in  a  fully 
loaded  condition.  We  agree  and  have 
provided  in  this  paragraph  and  in 
§  173.33(c)(2)  for  these  cargo  tanks  to  be 
marked  with  a  design  pressure  or 
MAWP  of  3.0  psig  instead  of  2.65. 

Section  180.407  (Requirements  for  Test 
and  Inspection  of  Cargo  Tanks) 

In  response  tp  petitioners,  the  title  to 
this  section,  and  various  references  in 
paragraphs  (a),  (b),  and  (c)  are  revised 
to  clarify  that  the  test  and  inspection 
requirements  of  this  section  apply  only 
to  specification  cargo  tanks.  Paragraphs 
(a)(4)  and  (a)($)  are  redesignated  as 
paragraphs  (a)(5)  and  (a)(6), 
respectively.  Based  on  some  petitioners' 
confusion  over  what  to  do  with  defects 
discovered  during  tests  and  inspections, 
a  new  §  180.407(a)(4)  is  added 
containing  a  reference  to  §  180.411, 
which  describes  acceptable  results  of 
tests  and  inspections.  Paragraph  (b)(3)  is 
revised  to  require  a  cargo  tank  which 
has  been  out  of  hazardous  materials 
transportation  service  for  a  period  of 
one  year  or  more  to  be  hydrostatically 
or  pneumatically  tested  in  accordance 
with  §  180.407(g)  prior  to  further  use.  A 
hydrostatic  pressure  test  is  ctirrently 
required  prior  to  further  use  of  a  cargo 
tank  which  has  been  out  of  hazardous 
materials  transportation  service  for  one 
year  or  more.  As  written  in  the  final 
rule,  it  could  be  construed  that  a  cargo 
tank  which  has  been  out  of  hazardous 
materials  transportation  service  for  a 
year  or  more  would  not  have  to  be 
pressure  tested  for  5  years. 

In  response  to  petitions,  the  May  22, 
1990  amendment  specified  compliance 
dates  for  various  provisions  contained 
in  the  final  rule.  A  table  contained  In  the 
May  22  amendment  which  sets  forth  the 
time  intervals  for  performing  periodic    - 
tests  and  inspections,  and  the  dates  by 


which  the  first  tests  and  inspections 
must  be  completed,  is-revised  and 
incorporated  into  8 180.407(c)  of  this 
amendment 

External  Visual  Inpsection 

For  clarification,  NPGA  suggested  that 
the  second  sentence  of  9  180.407(d)  be 
revised  to  read  "Where  visual 
Inspection  is  precluded  by  both  internal 
coating, and  external  Insulation  and 
where  the  cargo  tank  is  not  equipped 
with  a  manhole  *  *  *"  (change 
underilned).  We  believe  that  NPGA's 
suggested  wording  implies  that  If  a 
cargo  tank  is  not  equipped  with  a 
manhole  or  inspection  opening,  a 
pressure  test  is  performed  in  place  of  the 
external  visual  inspection.  It  was  not 
our  intent  In  the  final  rule  to  require  a 
pressure  test  in  place  of  an  external 
visual  inspection,  except  where  it  is  not 
possible  to  do  either  an  external  or  an 
internal  visual  inspection.  Therefore, 
NPGA's  suggested  wording  is  not 
Incorporated  into  paragraph  (d). 
However,  we  have  revised  the 
paragraph  to  clarify  that  where 
insulation  precludes  external  visual 
inspection,  and  the  cargo  tank  is  not 
equipped  with  a  manhole  or  inspection 
opening,  the  tank  must  be 
hydrostatically  or  pneumatically 
pressure  tested.  Other  petitioners  asked 
that  the  first  sentence  of  paragraph  (d) 
be  revised  to  require  that  where 
insulation  precludes  external  inspection 
of  the  tank  shell  and  heads,  the 
Insulation  system  or  jacket  be  inspected 
in  accordance  with  9  180.407(d)(2).  We 
believe  It  is  beyond  the  scope  of  this 
rulemaking  to  require  the  inspection  of 
insulation  or  jacketing  material.  No  such 
inspection  requirements  were  proposed 
in  the  NPRM  or  adopted  in  the  final  rule. 
Such  a  requirement  may  be  considered 
in  a  separate  rulemaking  action. 

NTTC  asked  that  9  180.407(d)(2)(iii)  be 
revised  by  adding  the  following:  "any 
manhole  cover  or  gasket  leakage 
discovered  during  this  inspection  must 
be  eliminated."  We  believe  the  addition 
of  such  wording  is  unnecessary,  because 
the  repair  of  sources  of  leakage  is 
addressed  by  9  180.411(d).  NTTC  also 
asked  that  paragraph  (d)(2)(v)  be 
revised  to  state  "fusible  linkage  must  be 
in  working  order  and  loose  bolts  and 
nuts  must  be  tightened."  NTTC  argued 
that  the  existing  wording,  which  states 
that  mising  bolts  and  nuts  must  be 
replaced,  does  not  take  into  account 
situations  where  bolt  holes  are 
intentionally  left  empfy  by  the  cargo 
tank  manufacturer.  'These  empty  bolt 
holes  could  give  a  false  appearance  of 
"missing"  bolts  and  nuts.  We  believe 
that  in  cases  where  bolts  and  nuts  are 
actually  missing,  they  must  be  replaced. 


If  a  cargo  tank  motor  vehicle  design 
incorporates  certain  bolt  holes  which 
sometimes  are  not  used,  for  instance,  on 
upper  coupler  assemblies,  then  no  bolts 
are  considered  missing.  Tberafore.  no 
change  has  been  made  to  paragraph 
(d)(2](v).  The  revision  suggested  by 
NTTC  specifying  that  the  fusible  linkage 
be  in  working  order  also  is  not  adopted. 
We  believe  it  is  difficult  to  determine 
whether  a  fusible  device  is  in  working 
order  without  functioning  of  the  device, 
and  it  is  unreasonable  to  expect 
functioning  of  the  fusible  element  during 
an  inspectioiL  Remote  closure  devices 
must  be  operated  in  accordance  with 
paragraph  (d)(2)(iv).  For  clarify, 
paragraph  (d)(2)(v)  is  revised  to  refer  to 
"fusible  links  or  elements."  because  all 
fusible  devices  may  not  be  "links." 

NTTC  recommended  that 
9  I80.407(d)(2)(vi)  be  revised  to  require 
only  those  markings  prescribed  by 
9  180.415  to  be  checked  for  legibllify.  We 
believe  all  required  markings  prescribed 
by  parts  178  and  180  must  be  checked 
for  legibilify.  However,  this  paragraph  is 
revised  to  clarify  that  the  markings  to  be 
checked  do  not  extend  to  those 
prescribed  by  parts  172  and  173.  A 
reference  to  49  CFR  part  396  is  added  to 
paragraph  (d)(2)(vii),  as  suggested  by 
NTTC. 

NTTC  asked  for  clarification  of 
9  180.407(d)(2)(viii),  regarding  which 
components  must  be  removed  from  the 
cargo  tank  for  inspection  and  which 
components  may  be  iiupected  in  place. 
Paragraph  (d)(2)(vii)  does  not  require 
removal  of  any  components  for 
inspection.  The  only  requirement  for 
removal  of  a  component  at  the  time  of 
the  external  visual  inspection  appears  in 
paragraph  (d)(3).  when  certain  pressure 
relief  valves  must  be  removed  from  the 
cargo  tank  for  inspection  and  testing. 

Petitioners  pointed  out  that  the  term 
"upper  coupler  (fifth  wheel)"  appears  in 
paragraph  (d)(2)(viii).  while  the  term 
"upper  ^d  plate"  is  used  in  paragraph 
(e)(3).  NPGA  recommended  that  the 
term  "upper  skid  plate"  be  used 
throughout  because  it  is  widely  used 
in  the  liquefied  petroleum  gas  industry. 
We  agree  widi  NPGA  regarding  the 
need  to  be  consistent  in  the  use  of  the 
term  "upper  skid  plate"  or  "upper 
coupler  (fifth  wheel)".  A  number  of 
other  petitioners  asked  if  these  terms 
were  synonymous,  and  if  they  refer  to 
the  "king  pin  plate".  We  believe  the 
terms  "upper  coupler"  and  "fifth  wheel" 
are  most  widely  used  and,  therefore, 
have  used  the  term  "upper  coupler  (fifth 
wheel)"  in  paragraphs  (d)(2)(vlli)  and 
(e)(3)  of  this  amendment  Also,  the  term 
"upper  coupler  (fifth  wheel)"  is  used  in 
the  cargo  tank  motor  vehicle 
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specifications  in  part  178.  Further, 
NPGA  suggested  a  revision  to  paragraph 
(d)(2)(viii]  to  clarify  that  the  upper  skid 
plate  assembly  need  not  be  dismantled 
at  the  time  of  the  external  inspection. 
We  agree  with  the  suggested  wording. 
As  discussed  under  the  heading 
"Internal  visual  inspection"  of  this 
section,  paragraphs  (e)(2](ix]  and 
(g](l)(iii)  contain  requirements  for 
dismantling  the  upper  coupler  assembly 
for  inspection  of  areas  covered  by  the 
assembly. 

A  petitioner  suggested  that  the 
requirement  for  removal  of  pressiue 
relief  valves  firom  cargo  tanks  for 
inspection  be  moved  from  the  external 
visual  inspection  to  the  internal  visual 
inspection.  The  intent  of  paragraph 
(d)(3)  is  to  require  removal  of  all 
redosing  pressure  relief  valves  from 
cargo  tanks  transporting  lading 
corrosive  to  the  valve  on  an  annual 
basis.  This  intent  would  not  be  satisfied 
if  this  provision  was  moved  to  the 
internal  visual  inspection  requirements. 
Therefore,  the  change  suggested  by  the 
petitioner  has  not  been  made.  Paragraph 
(d)(3)  is  revised  to  clarify  the 
performance  requirements  of  the 
reclosing  pressure  relief  valves. 

A  number  of  petitioners  urged  RSPA 
to  remove  the  undefined  terminology 
"corrosive  to  the  tank"  and  "corrosive  to 
the  valve"  and  instead  refer  to  materials 
"classed  as  corrosive."  It  was  our  intent 
to  refer  not  to  materials  which  are 
classified  as  corrosive  materials,  but  to 
any  material  which  is  corrosive  to  the 
tank  or  valve  material.  Some  materials 
are  classified  as  corrosive  materials,  but 
they  are  not  corrosive  to  the  material  of 
construction  of  the  cargo  tank  or  valve. 
An  example  is  a  material  which  is 
corrosive  only  to  skin.  Cargo  tanks 
carrying  these  materials  would  not  be 
subject  to  the  additional  inspection  and 
testing  requirements.  On  the  oUier  hand, 
there  are  some  materials  which  are  not 
classed  as  corrosive  materials,  but 
which  have  a  subsidiary  corrosive 
hazard  which  makes  them  corrosive  to 
the  tank  or  valve.  An  example  is  a 
flanunable  liquid  which  is  also 
corrosive.  The  additional  test  and 
inspection  requirements  would  apply  to 
these  materials.  For  clarity,  a  definition 
of  "lading  corrosive  to  the  tank/valve" 
is  added  in  i  180.403.  This  new 
definition  includes  materials  which  meet 
the  criteria  in  }  173.240(a)(2)  for 
corrosion  to  the  material  of  construction, 
and  any  other  materials  which, 
experience,  has  shown  to  be  corrosive 
to  the  material  of  construction  of  the 
tank  or  valve.  If  the  tank  or  valve  is 
likely  to  corrode  due  to  the  lading,  more 
frequent  inspections  are  warranted.  The 


references  to  lading  "corrosive  to  the 
tank"  and  "corrosive  to  the  valve"  have 
not  been  changed  in  this  amendment. 

TTMA  requested  a  revision  of 
paragraph  (d)(4)  to  clarify  that  only 
corroded  or  abraded  areas  of  the  cargo 
tank  shell  and  head  must  be  thickness 
tested  in  accordance  with  §  180.407(i), 
because  there  are  no  minimum  thickness 
standards  for  appurtenances  or 
attachments.  The  paragraph  is  revised 
to  clarify  that  corroded  or  abraded  areas 
"of  the  cargo  tank  wall"  must  be 
thickness  tested. 

Internal  Visual  Inspection 

A  petitioner  suggested  a  five-year 
"phase-in"  period  for  the  internal 
inspection  of  cargo  tanks  in  corrosive 
service  for  consistency  with  the  five- 
year  period  authorized  for  completing 
the  pressure  retest.  We  do  not  agree  that 
a  five-year  phase-in  period  should  be 
allowed  for  the  internal  visual 
inspection  for  cargo  tanks  in  corrosive 
service.  The  internal  visual  inspection 
for  these  cargo  tanks  is  an  annual 
inspection.  NiPGA  suggested  that  a  new 
paragraph  (e)(2)  be  added  to  state  that 
"the  requireiUents  for  internal  visual 
inspection  for  MC  330  and  MC  331  cargo 
tanks  shall  coincide  with  the  next 
required  quinquennial  requalification  for 
required  service."  We  do  not  intend  to 
specify  when  each  visual  inspection  is 
performed,  as  long  as  the  internal  visual 
inspection  of  each  tank  is  performed 
prior  to  September  1, 1995. 

Section  180.407(e)(2)(ii)  requires  lined 
cargo  tanks  to  have  the  lining  material 
inspected  for  defects.  NTTC  stated  that 
this  language  should  be  eliminated  from 
paragraph  (e](2)(ii),  because  lining 
inspections  are  addressed  in  partigraph 
(f).  We  agree  that  the  lining  inspection  is 
adequately  addressed  by  paragraph  (f), 
and  have  deleted  the  first  sentence  of 
paragraph  (e)(2)(ii).  However,  the 
requirement  that  tank  liners  be 
inspected  as  specified  in  §  180.407(f)  is 
retained  for  clarify.  Paragraph  (e)(5), 
which  refers  to  degraded  or  defective 
areas  of  the  tank  liner,  is  redesignated 
as  paragraph  (f)(3)  for  proper  placement 
with  other  lining  inspection 
requirements. 

Several  petitioners  addressed  the 
requirement  in  paragraph  (e)(3)  that 
tank  head  and  shell  areas  covered  by 
the  upper  skid  plate  be  inspected  for 
corroded  and  abraded  areas.  As  was 
discussed  earlier,  the  term  "upper  skid 
plate"  is  revised  to  read  "upper  coupler 
(fifth  wheel)"  in  this  amendment.  The 
petitioners  asked  whether  this 
paragraph  would  require  removal  of  the 
upper  coupler  assembly  for  the 
inspection.  It  was  our  intent  to  require 
removal  of  the  upper  coupler  assembly 


for  this  inspection,  as  suggested  by 
comments  to  the  NPRM.  This 
requirement  was  placed  in  the  internal 
visual  inspection  requirements  rather 
than  the  external  visual  inspection 
requirements,  because  we  do  not  believe 
it  is  necessary  to  require  such  an 
inspection  on  an  annual  basis.  NTTC 
pointed  out  that  for  cargo  tanks 
transporting  materials  which  are 
corrosive  to  the  tank,  the  upper  coupler 
assembly  would  have  to  be  removed 
once  each  year.  NTTC  suggested  that 
this  procedure  be  moved  to  the  pressure 
testing  requirements  in  paragraph  (g), 
which  would  be  required  every  5  years, 
and  that  for  cargo  tanks  in  corrosive 
service,  the  removal  of  the  upper  coupler 
assembly  for  inspection  be  at  a  two  year 
interval.  We  agree  with  NTTC, 
therefore,  the  requirement  to  remove  the 
upper  coupler  assembly  for  cargo  tanks 
carrying  lading  that  is  corrosive  to  the 
tank  has  been  moved  to  paragraph 
(d)(2)(ix)  as  part  of  the  external  visual 
inspection.  Paragraph  (d](2)(ix)  clarifies 
that  the  upper  skid  plate  must  be 
removed  and  states  that  this  part  of  the 
inspection  is  required  only  once  each  2 
years.  For  cargo  tanks  used  to  transport 
hazardous  materials  which  are  not 
corrosive  to  the  tank,  the  requirement  to 
remove  the  upper  coupler  assembly  for 
inspection  of  tank  head  and  shell  areas 
covered  by  the  assembly  has  been 
moved  to  paragraph  (g)(l)(iii),  and 
appears  as  part  of  the  pressure  retest.  In 
paragraphs  (d)(2)(ix)  and  (g)(l)(iii),  the 
phrase  "tank  head  and  shell  areas"  is 
changed  to  "areas",  because  there  may 
be  cargo  tank  elements  covered  by  the 
upper  coupler  assembly  which  are  not 
head  or  shell  areas. 

A  petitioner  suggested  that  we  add  a 
clarification  that  only  corroded  or 
abraded  areas  of  the  tank  shell  and 
head  must  be  thickness  tested.  We  agree 
with  the  petitioner  and  have  clarified  in 
paragraph  (e)(3)  of  this  amendment  that 
corroded  or  abraded  areas  "of  the  cargo 
tank  wall"  must  be  thickness  tested. 

Lining  Inspection 

A  petitioner  suggested  that  we  revise 
paragraph  (f)(l)(i)  by  changing  the  word 
"frequency"  to  "voltage."  We  do  not 
agree  with  this  suggested  change.  The 
wording  adopted  in  the  final  rule  is 
consistent  with  Technical  Bulletin  13  of 
the  Rubber  Manufacturers'  Association, 
which  addresses  the  inspection  of 
protective  linings. 

A  petitioner  asked  that  paragraph 
(f)(2)  be  revised  to  state  that  test 
equipment  and  procedures  could  be 
obtained  from  lining  installers  or 
distributors  as  well  as  lining 
manufacturers.  The  petitioner  indicated 


that  when  cross^linked  polyethylene 
liners  are  used,  it  is  difficult  to  get  test 
procedures  from  either  the  polyethylene 
resin  manufacturer  or  the  lining 
installers,  each  claiming  they  are  not  the 
lining  "manufacturer."  We  do  not 
believe  it  is  necessary  that  lining 
installers  and  distributors  be  referenced 
in  this  paragraph.  It  is  our  opinion  that 
where  cross-linked  polyethylene  resins 
are  used  as  lining  material,  the  person 
installing  the  polyetiiylene  in  the  cargo 
tank  is  considered  to  be  the  lining 
manufacturer. 

New  paragraph  (f)(3)  contains 
requirements,  foimeriy  in  paragraph 
(e)(5).  regardmig  what  to  do  with 
degraded  or  dMective  areas  of  the  tank 
liner. 

As  suggested  by  NTTC.  a  new 
paragraph  (f)(4)  is  added  to  require  that 
an  inspector  record  the  results  of  the 
lining  inspection  in  accordance  with 
S  180.417(b).     I 

Pressure  Retest! 

Paragraph  (gKl)(iv)  states  that  an 
owner  of  five  or  more  cargo  tank  motor 
vehicles  used  to  transport  liquid 
hazardous  materials  must  pressure  test 
at  least  20%  of  the  cargo  tank  motor 
vehicles  in  his  ownership  each  year.  API 
requested  that  this  paragraph  reference 
§  173.33  so  a  stopper  will  Icnow  that  a 
carrier  is  complying  with  the  phase-in 
requirement.  We  do  not  believe  it  is 
necessary  to  relate  the  requirements  in 
§  180.407(g)(lMiv)  to  S  173.33.  because  it 
is  not  necessary  for  a  shipper  to  icnow  if 
the  carrier  is  complying  with  the 
requirement  to  test  20%  of  his  cargo  tank 
motor  vehicles  each  year.  Section 
173.22(a)(2).  as  revised  in  this 
amendment,  does  not  require  a  shipper 
to  determine  whether  a  cargo  tank 
motor  vehicle  meets  the  continuing 
qualification  requirements  of  part  180. 

TTMA  suggested  that  paragraph 
(a](l)(viii)  be  revised  to  limit  the 
pressure  used  for  the  pneumatic  test  to  6 
psig.  TTMA  recommended  the  same 
revision  for  the  pressure  testing  of  new 
tanks  in  i  178,345-13.  As  was  discussed 
in  the  preamble  to  S  178.345-13,  we  do 
not  believe  it  is  necessary  to  limit  the 
pneumatic  test  pressure  to  6  psig,  but 
have  revised  paragraph  (g)(l)(viii)  for 
consistency  with  §  17a345-13. 

A  petitioner  requested  clarification 
about  when  the  wet  fluorescent 
magnetic  particle  inspection  of  MC  330 
and  MC  331  cargo  tanlcs  is  to  be 
performed  in  accordance  with 
paragraph  (g)(3).  The  wet  fluorescent 
magnetic  particle  inspection,  when 
required,  is  performed  immediately  prior 
to  and  in  conjunction  with  the  required 
pressure  test  and.  therefore,  should  be 
performed  when  the  cargo  tank  is  due 


for  tlie  pressure  test  The  wet 
fluorescent  magnetic  particle  inspection 
need  not  be  performed  prior  to  the 
effective  date  of  the  final  rule. 

Section  (g)(5)(ii)  of  the  final  rule 
contained  an  exception  bom  pressure 
testing  for  certain  uninsdated  lined  or 
clad  cargo  tanks.  The  same  exception 
appeared  as  Note  2  to  the  table  in 
i  180.407(c).  A  petitioner  suggested  that, 
because  cladding  material  is  integral 
with  the  base  metal,  paragraph  (g)(5)(ii) 
be  revised  to  subject  clad  cargo  tanlcs  to 
the  same  test  requirements  as  tanlcs  that 
are  not  clad.  We  agree  with  the 
petitioner  and  have  revised  paragraph 
(g)(5)(ii)  to  except  only  certain 
iminsulated  lined  cargo  tanlcs  bom  the 
pressure  testing  requirements. 
Additionally.  Note  2  to  the  table  in 
S  180.407(c)  is  similarly  revised. 

Section  180.407(g)(6)  contains  the 
acceptance  criteria  for  cargo  tanks 
subjected  to  the  pressure  test.  TTMA 
and  NTTC  pointed  out  that  paragraph 
(g)(6),  as  %vritten  would  place  a  cargo 
tank  out  of  service  if  the  heating  system 
failed  the  pressure  test,  even  if  the  cargo 
tank  otherwise  passes  the  pressure  test. 
They  noted  that  the  failure  of  the 
heating  system  alone  would  not 
adversely  impact  the  lading  retention 
capabiUfy  or  integrity  of  the  cargo  tank. 
TTMA  suggested  that  paragraph  (g)(6) 
be  revised  to  allow  a  cargo  tank  whidi 
fails  the  heating  system  pressure  test  in 
S  180.407(g)(4)  to  be  returned  to  service 
as  an  imheated  cargo  tank,  under 
certain  conditions.  We  agree  that  failure 
of  a  heating  system  to  retain  pressure 
under  test  does  not  necessarily  render 
the  cargo  tank  unsuitable  for 
transportation  of  all  hazardous 
materials.  Such  a  cargo  tank  could 
safely  be  used  under  certain  conditions 
for  hazardous  materials  lading  which 
does  not  require  heating  of  the  cargo 
tank.  However,  we  believe  an  unsafe 
condition  could  occiu  if  hazardous 
material  lading  leaks  into  the  heading 
system  and  reacts  with  other 
incompatible  residue.  Therefore, 
paragraph  (g)(6)  is  revised  to  authorize 
the  use  of  such  a  cargo  tank  as  an 
unheated  cargo  tanlc.  if  certain 
conditions  are  met. 

Leakage  Test 

NPGA  argued  that  the  leakage  test 
requirements,  in  paragraph  (h),  should 
not  apply  to  cargo  tai^s  transporting 
compressed  gases,  because  these  cargo 
tanks,  including  their  piping  systems,  are 
effectively  leak  tested  each  time  they 
are  used.  Conversely,  cmother  petitioner 
argued  that  the  leakage  test 
requirements  should  apply  only  to  cargo 
tanks  transporting  compressed  gases. 
Both  petitioners  argued  that  a 


requirement  to  leak  test  at  80%  of  the 
MAWP  would  penalin  a  shipper  wIm 
offers  a  liquid  material  in  an  MC  330  or 
MC  331  cargo  tank  a  lower  integrity  is 

authorized. 

We  believe  all  cargo  tanks  should  be 
leak  tested  annually  to  assess  their 
continued  integrity.  Paragraph  (h)  was 
revised  in  the  final  rule  to  clarify  that 
the  leakage  test  may  be  evaluated  with 
hazardous  material  in  the  cargo  tank  for 
MC  330  and  MC  331  cargo  tanks. 
However,  in  their  petition,  NPGA  stated 
it  is  impractical  to  reach  the  required 
80%  of  the  MAWP  with  a  compressed 
gas  lading  in  the  cargo  tank.  We  believe 
for  a  cargo  tank  with  a  higher  MAWP, 
leaks  can  be  detected  at  less  than  80%  of 
the  MAWP.  Therefore,  paragraph  (h)(1) 
is  revised  to  permit  a  cargo  tank  with  an 
MAWP  of  not  less  than  100  psig  which  is 
in  dedicated  service  or  services  to  be 
leakage  tested  at  its  normal  operating 
pressure.  When  these  cargo  tanks  are 
transporting  compressed  gases,  leaks 
can  be  detected  at  the  normal  operating 
pressure  of  the  cargo  tank.  The  cargo 
tank  must  be  leak-tight  at  the  pressure 
at  which  it  is  operated.  However,  a 
cargo  tank  may  not  be  operated  at  a 
pressure  higher  than  the  pressure  to 
which  it  has  successfully  passed  a 
leakage  tested  within  the  previous  year. 
As  discussed  in  the  preamble  to 
§  178.346-13,  paragraph  (h)  is  revised  to 
allow  venting  devices  which  are  set  to 
discharge  at  less  than  the  leakage  test 
pressure  to  be  removed  or  rendered 
inoperative  during  the  test 

Paragraph  (h)(1)  requires  that  each 
cargo  tank  be  leak  tested  at  80%  of  its 
MAWP.  An  equipment  manufacturer 
recommended  that  the  required  leakage 
test  pressure  be  reduced  to  50%  of  its 
MAWP.  because  the  vents  they 
currently  produce  for  MC  307  cargo 
tanks  experience  slight  leakage  at  50- 
60%  of  the  MAWP  when  equipped  with 
a  teflon  valve  seat.  However,  the 
manufacturer  also  indicated  that  valve 
seats  are  available  which  enable  the 
vent  to  withstand  the  required 
pressures.  We  have  not  receive  any 
other  information  to  suggest  that 
pressure  relief  devices  cannot  pass  the 
required  leakage  test  Therefore,  the 
leakage  test  pressure  requirements  have 
not  been  changed,  other  than  as 
indicated  for  high  pressure  cargo  tanks. 
NPGA  suggested  paragraph  (h)(3)  be 
revised  to  clarify  that  if  a  cargo  tank 
fails  to  retain  lealiage  test  pressure,  it 
may  be  returned  to  service  if  defects  are 
corrected  and  test  pressure 
requirements  are  met  As  discussed 
earlier  with  regard  to  the  results  of 
visual  inspections,  the  acceptable 
results  of  tests  and  inspections  all 
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appear  in  {  180.411.  Paragraph  (d)  of 
that  section  states  that  all  sources  of 
leakage  must  be  properly  repaired  prior 
to  returning  a  cargo  tank  to  hazardous 
materials  service.  For  clarity,  a 
reference  to  §  180.411(d)  is  added  to 
S  180.407(h)(3). 

Thickness  Testing 

The  shell  and  head  thickness  of  all 
unlined  cargo  tanks  used  for  the 
transportation  of  materials  corrosive  to 
the  tank  must  be  measured  every  two 
years.  A  petitioner  recommended  that 
the  thickness  testing  requirement  in 
paragraph  (i),  be  phased  in  over  a  5-year 
period  W.e  have  not  authorized  a  5-year 
phase  in  period,  since  this  test  must  be 
performed  on  a  2-year,  not  a  5-year, 
basis.  The  first  thickness  test  must  be 
completed  on  affected  cargo  tanks  by 
September  1, 1992.  Another  petitioner 
objected  to  paragraph  (i)(2),  which 
states  that  the  measuring  device  used 
must  be  capable  of  accxirately 
measuring  thickness  to  0.002  of  an  inch, 
stating  that  the  paragraph  should  be 
revised  to  require  use  of  a  device 
"having  an  accuracy  of  -t-/—  0.002 
inch."  It  was  our  intent  to  require  that 
the  device  used  for  measiuing  thickness 
be  capable  of  measuring  to  the  third 
decimal  place,  with  an  accuracy  of  -|-  / 
—  0.002  of  an  inch.  Revised  paragraph 
(i)(2)  clarifies  this  point. 

TTMA  and  NTTC  recommended  that 
paragraph  (i)(4)  be  revised  to  clarify  that 
only  areas  of  the  cargo  tank  shell  and 
heads  need  to  be  thickness  tested.  We 
agree  and  have  revised  this  paragraph 
accordingly. 

NTTC  objected  to  paragraph  (i)(5), 
which  requires  a  cargo  tank  which  no 
longer  meets  the  prescribed  minimiiin 
thickness  to  be  removed  bom  hazardous 
materials  service.  NTTC  argued  that  a 
cargo  tank  can  be  safely  used  to  haul 
less  dense  products,  i.e.  downgraded 
from  16  pounds  per  gallon  product  to  12 
pounds  per  gallon  product  service. 
NTTC  suggested  a  revision  to  the 
paragraph  to  allow  continued  use  of  a 
thinned  cargo  tank  that  has  the 
specification  plate  re-marked  to  indicate 
its  new  service  limits.  We  agree  that  a 
cargo  tank  which  has  thinned  from  its 
manufactured  thickness  may  be  suitable 
for  carrying  a  lading  with  a  density  less 
than  the  maximum  lading  density 
marked  on  the  cargo  tank  nameplate. 
However,  we  believe  that  a  Design 
Certifying  Engineer  must  certify  that  the 
cargo  tank  meets  the  structural  integrity 
requirements  for  the  lower  density 
lading,  and  the  cargo  tank  nameplate 
must  be  changed  to  reflect  the  new 
service  limitations  (maximum  density  of 
lading).  A  cargo  tank  which  no  longer 
meets  the  absohite  minimum  thickness 


requirement  for  the  specification  under 
which  it  was  manufactured  may  not  be 
returned  to  hazardous  materials  service. 
A  new  paragraph  (i](5)  specifying  the 
conditions  under  which  these  cargo 
tanks  may  be  used  is  added.  Revised 
paragraph  (i)(6),  which  appeared  in  the 
final  rule  as  paragraph  (i)(5),  provides 
that  a  cargo  tank  must  be  taken  out  of 
hazardous  materials  service  if  it  no 
longer  meets  the  minimum  thickness 
prescribed  by  the  applicable 
specification. 

Section  180.409 

Several  petitioners  stated  that  the 
tests  and  inspections  described 
§  180.407(c)  would  have  to  be  done  by 
Registered  Inspectors  if  performed  in  a 
manufactiu^g  or  repair  facility,  but 
could  be  done  by  persons  who  do  not 
qualify  as  Registered  Inspectors  if 
performed  by  an  employee  of  a  carrier 
or  cargo  tank  owner.  It  was  evident  from 
petitions  that  some  people  held  the 
mistaken  notion  that  all  tests  and 
inspections  found  at  9  180.407(c]  were 
covered  by  this  section.  Several  raised 
objections  to  the  "paperwork"  called  for 
by  paragraph  (b).  Others  objected  to  the 
provision  for  training  "in  accordance 
with  the  requirements  of  the  ASME 
Code."  One  person  pointed  out  that 
thickness  test  requirement  should  be 
moved  to  S  180.407(i).  Our  intent  was  to 
require  that  all  periodic  tests  and 
inspections  be  performed  only  at 
registered  facilities  by  persons  certified 
to  be  qualified  by  virtue  of  being  trained 
and  experienced  in  use  of  the  required 
inspection  and  test  equipment.  Under 
the  NPRM.  these  persons  were  to  be 
Authorized  Inspectors.  However,  in 
response  to  comments,  this  requirement 
was  relaxed  in  the  final  rule  to  allow 
properly  trained,  experienced  employees 
to  do  pressure  testing  only  for  carriers 
and  cargo  tank  owners  if  their  facilities 
were  registered  to  conduct  these  tests. 
The  person  who  is  identified  as  the 
responsible  official  in  the  registration 
application  must  certify  that  anyone 
performing  such  pressure  testing  is 
properly  qualified. 

Tliis  entire  section  has  been  rewritten 
to  clarify  our  intentions.  The 
requirements  for  training  in  accordance 
with  the  ASME  Code  and  for  submitting 
information  on  the  tester  are  deleted. 

Section  180.413  (Repair,  Modification, 
Stretching,  and  Rebanelling) 

The  Petroleum  Marketeers 
Association  of  America  (PMAA) 
petitioned  RSPA  to  reconsider  \  180.413 
which  requires  that  any  repair, 
modification,  stretching,  or  rebarrelling 
of  a  cargo  tank  be  performed  by  a  holder 
of  an  ASME  "U"  stamp  or  a  National 


Board  "R"  stamp.  PMAA  stated  the  cost 
for  obtaining  certification  may  be  from 
$35,000  to  $50,000.  As  stated  in  the 
preamble  to  the  final  rule,  current 
S  178.340-2(a)  prescribes  that  cargo 
tanks  are  to  be  "designed  and 
constructed  in  accordance  with  the  best 
known  and  available  practices."  The 
ASME  Code  is  a  nationally  recognized 
industry  standard  for  the  design  and 
construction  of  pressure  vessels,  and 
ASME  quality  control  procedures  and 
qualified  welders  are  among  the  best 
known  and  available.  We  believe  the 
cost  of  obtaining  an  ASME  "U"  stamp 
certification  or  a  National  Board  "R" 
stamp  certification  will  be  minimal  for 
those  facilities  which  are  currently 
utilizing  the  best  known  and  available 
practices,  and  which  have  established 
quality  control  procedures.  Further,  we 
believe  this  certification  is  necesary  to 
ensure  that  organizations  performing 
repairs  and  modifications  to  cargo  tanks 
have  qualified  personnel  and  adequate 
quality  control  programs  to  effect  proper 
repairs  and  modifications  to  cargo  tanks 
used  to  transport  hazardous  materials. 

PMAA  also  urged  RSPA  to  expand 
paragraph  (a)  to  permit  organizations 
other  than  the  ASME  and  the  National 
Board  to  participate  in  the  certification 
of  repair  shops.  PMAA  requested  that 
RSPA  "be  receptive"  to  the  formation  of 
other  certifying  agencies.  We  are  not 
aware  of  any  other  existing  agencies  or 
organizations  which  are  qualified  to 
certify  cargo  tank  repair  facilities,  nor 
have  any  other  organizations  expressed 
an  interest  in  certifying  these  facilities. 
The  ASME  and  the  National  Board  both 
have  established  procedures  for  the 
inspection  and  certification  of  facilities 
engaged  in  the  construction  and  repair 
or  pressure  vessels.  These  organizations 
also  are  independent,  disinterested 
parties.  We  believe  it  is  important  for  a 
"third  party"  (e.g.  not  the  person 
performing  a  repair,  or  the  owner  of  the 
cargo  tank)  to  evaluate  and  certify  a 
facility  as  being  capable  of  performing 
repairs  and  any  modifications, 
stretching,  and/or  rebarrelling. 
Therefore,  the  requirement  that  repairs, 
modifications,  stretching,  and 
rebarrelling  be  performed  in  a  facility 
which  is  certified  for  use  of  the  ASME 
"U"  stamp  or  National  Board  "R"  stamp 
has  not  been  changed.  However,  it 
should  be  noted  that  the  procedures  in 
49  CFR  106.31  provide  for  interested 
persons  to  petition  for  rulemaking.  If 
petitioned,  RSPA  will  consider 
authorizing  other  third  party 
organizations  to  certify  cargo  tank 
repair  facilities  if  the  third  party 
organization  can  show  that  it  is  capable 


of  adequately  evaluating  and  certifying 
these  facilities; 

PMAA  expressed  a  concern  that  many 
repair  facilities  may  not  be  able  to 
obtain  certification  by  the  ASME  or 
National  Board  before  repairs  must  be 
performed  in  certified  shops.  PMAA 
urged  a  one-year  delay  to  give  repair 
facilities  adequate  time  to  obtain 
certification.  The  May  22  amendment 
established  a  compliance  date  of 
December  31. 1991.  for  repair  facilities  to 
obtain  ASME  or  National  Board 
certification. 

In  addition  to  requiring  certification  of 
each  facility  performing  a  repair  or 
modification  by  the  ASME  or  National 
Board,  the  final  rule  requires  that  each 
repair  be  certified  by  a  Registered 
Inspector.  PMAA  characterized  these 
requirements  as  redundant  We  agree 
with  another  petitioner  who  stated  that 
requiring  a  repair  shop  to  hold  a  "U" 
stamp  or  "R"  stamp  does  not  guarantee 
that  repairs  are  carried  out  in 
accordance  widi  the  quality  assurance 
procedures  required  by  the  ASME  or  the 
National  Board.  We  also  believe  that  an 
inspection  of  each  repair  by  a  qualified 
person  is  necessary  to  ensure 
compliance  wldi  applicable 
specification  requirements.  The 
minimum  qualifications  for  Registered 
Inspectors  in  this  amendment  will  allow 
more  employees  who  are  currently 
working  at  repair  facilities  to  quaJiiy  as 
Registered  Inspectors.  The  requirement 
for  inspection  of  each  repair  by  a 
Registered  Inspector  is  retained  in  this 
amendment 

A  petitioner  noted  that  paragraph  (a) 
does  not  reference  the  MC  302  and  MC 
310  cargo  tanks,  and  asked  that  they  be 
added  to  this  paragraph.  We  did  not 
intend  to  exclude  die  MC  302  and  MC 
310  cargo  tanks  from  this  provision,  and 
have  corrected  this  omission. 

A  petitioner,  addressing  paragraph 
(b)(l)(vi)(A),  suggested  that  when  a  wet 
fluorescent  magnetic  particle  inspection 
is  performed  after  a  repair,  the  test 
should  only  be  required  on  the  area  of 
the  cargo  tank  affected  by  the  repair, 
because  the  entire  cargo  tank  was 
already  tested  to  detect  the  defect.  We 
agree  that  the  wet  fluorescent  magnetic 
particle  inspection  ne'^d  only  be 
repeated  on  the  area  of  the  cargo  tank 
which  was  affected  by  the  repair,  and 
have  revised  paragraph  (b)(l)(vi](A) 
accordhigly. 

A  petitioner  asked  that  a  sentence  be 
added  to  paranaph  (b)(3)  to  require  any 
repair  or  modification  of  a  cargo  tank 
which  is  not  ASME  Code  "U"  stamped 
be  performed  in  accordance  with  the 
National  Board  Inspection  Code,  with 
the  exception  of  those  provisions  of  the 
ASME  Code  specifically  exempted  in 


the  specifications  for  DOT  406. 407,  and 
412  cargo  tanks.  We  do  not  believe  it  is 
necessary  or  appropriate  to  apply  the 
National  Board  Inspection  Code  to  die 
repair  of  cargo  tanks  which  are  not 
ASME  Code  "U"  stamped. 

Paragraph  (b)(e)  requires  owners  to 
retain  dl  records  of  repairs  and 
modifications.  RSPA  received  a  request 
that  motor  carriers  who  are  not  the 
owner  also  should  retain  copies  of  these 
records.  Retention  of  these  records  by 
motor  carriers  was  not  a  part  of  the 
NPRM  or  die  final  rule.  However,  we 
recognize  that  there  may  be  situations 
where  these  record  should  be  retained 
by  the  motor  carrier,  and  have  added  a 
new  sentence  at  the  end  of  paragraph 
(b)(5). 

Several  petitioners  requested 
clarification  of  paragraph  (c). 
Specifically,  they  asked  what  testing 
must  be  performed  after  the  repair  or 
replacement  for  components,  such  as 
piping,  valves,  hoses,  or  fittings.  These 
petitioners  pointed  out  that  if  a 
hydrostatic  pressure  test  is  required,  the 
paragraph  would  essentially  prohibit 
any  work  on  these  components  while 
the  cargo  tank  is  loaded  with  hazardous 
material  lading.  It  was  not  our  intent  in 
paragraph  (c)  to  prohibit  the 
maintenance  or  replacement  of  external 
valves,  vents,  or  dust  covers  on  loaded 
cargo  tanks,  as  long  as  no  welding  is 
performed  on  the  cargo  tank.  NTTC  and 
the  Hazardous  Waste  Association  of 
California  (HWAOC)  suggested  that 
paragraph  (c)  be  revised  to  state  only 
that  piping,  valves  or  fittings  "must  be 
properly  installed  in  accordance  with 
the  applicable  specification."  We 
believe  that  the  proper  repair  or 
replacement  of  any  piping,  valve,  or 
fitting  must  be  confirmed  by  testing. 
However,  we  do  not  believe  there  is  a 
need  to  perform  a  hydrostatic  pressure 
test  in  all  cases.  If  any  welding  is 
perform  on  the  cargo  tank  wall,  which  is 
defined  as  a  "repair,"  pressure  testing  is 
required.  For  these  reasons,  paragraph 
(c)  is  revised  to  require  only  that  piping, 
valves,  tmd  fittings  be  leak-tested  after  a 
repair  or  replacement  which  does  not 
involve  welding  on  the  cargo  tank  wall. 
As  suggested  by  NTTC  and  HWAOC. 
the  first  sentence  in  revised  paragraph 
(c)  states  that  these  components  "must 
be  properly  installed  in  accordance  with 
the  applicable  specification."  Also,  as 
requested  by  API,  revised  paragraph  (c) 
clarifies  that  the  hose  testing 
requirements  apply  only  to  hoses 
permanentiy  attached  to  the  cargo  tank. 

NTTC  and  HWAOC  understood 
paragraph  (d)  to  require  all  components 
of  a  cargo  tank  be  brought  up  to  the 
most  current  specification  if  the  cargo 
tank  is  stretched  or  rebarrelled  and 


requested  clarification.  Similariy,  some 
petitioners  stated  that  under  paragraph 
(d)(3),  the  Registered  bispector  should 
certify  only  that  portion  of  the  cargo 
tank  diat  was  stretched  or  rebarrelled. 
not  the  entire  cargo  tank.  We  did  not 
intend  to  require,  when  a  cargo  tank  is 
stretched  or  rebarrelled,  that  the  entire 
cargo  tank  be  brought  into  compliance 
with  the  mostcurrent  specification.  We 
realize  that  it  may  be  impossible  to 
convert  an  existing  cargo  tank  into  a 
new  specification  cargo  tank.  An 
example,  presented  by  NPGA  in 
comments  to  the  NPRM  and  in  their 
petition  to  reconsider  the  final  rule,  is  an 
MC  330  cargo  tank  which  may  not  be 
converted  into  an  MC  331  caigo  tank 
because  of  the  MC  331  specification 
restrictions  on  the  location  of 
longitudinal  seams. 

In  this  amendment  only  the  stretched 
or  rebarrelled  portion  of  die  cargo  tank, 
as  well  as  equipment  direcdy  affected 
by  the  stretched  or  rebarrelled  portion, 
must  be  in  accordance  with  the  most 
ctirrent  specification.  However,  we 
believe  that  when  a  cargo  tank  motor 
vehicle  is  stretched  or  rebarrelled.  a 
Design  Certifying  Engineer  must  verify 
that  the  entire  cargo  tank  meets  the 
structural  integrity  requirements  of  the 
most  current  specification.  Inspection  of 
the  stretched  or  rebarrelled  cargo  tank 
motor  vehicle  by  a  Registered  Inspector, 
on  the  other  hand,  need  only  be  of  the 
stretched  or  rebarrelled  portion  of  the 
cargo  tank  motor  vehicle.  The  provisions 
in  paragraphs  (d)(1)  and  (d)(3)  are 
revised  to  clarify  what  portions  of  the 
cargo  tank  must  be  brought  uito 
compliance  with  current  specifications 
when  stretching  or  rebarrelling,  and  to 
what  degree  the  Design  Certifying 
Engineer  must  certify  the  stretched  or 
rebarrelled  cargo  tank  motor'vehicle  to 
current  specifications. 

TTMA  requested  that  paragraph  (d) 
be  revised  to  authorize  any  "design  type 
change,"  as  long  as  the  requirements  of 
this  paragraph  are  met  We  disagree 
with  TTMA's  request  We  believe  that 
the  definitions  of  "modification", 
"repair",  "stietching",  and  "rebarrelling" 
adequately  address  the  types  of  changes 
which  are  likely  to  be  made  to  cargo 
tank  motor  vehicles,  and  {  180.413 
specifically  coven  such  changes. 
Paragraph  (d)  appUes  to  operations 
defined  as  "stretching"  and 
"rebarrelling,"  while  1 178.320  requires 
each  "design  type"  to  be  certified  by  a 
Design  Certifying  Engineer.  Therefore, 
we  believe  it  is  unnecessary  to  revise 
§  180.413(d)  to  include  any  "design  type 
change." 

NPGA  objected  to  a  requirement  in 
paragraph  (d)(2](v)  to  change  the 


S7BM        FadKal  RqMw  /  Vol.  55.  No.  174  /  Friday.  September  7.  1990  /  Unlet  and  Regulations 


Fedaral  Regtotw  /  Vol.  55,  No.  174  /  Friday.  September  7.  1990  /  Rules  and  Regulationa       37M7 


existing  specification  plate  after 
stretching  or  rebarrelling.  KPGA 
questioned  whether  the  original  ASME 
nameplate  or  the  specification  plate 
could  be  removed  or  change  without 
invalidating  the  original  certification  of 
the  tank  or  vehicle  constniction.  NPGA 
recommended  that  a  supplemental  plate, 
noting  the  apprt^riate  changes  made  to 
the  cargo  tank,  be  attached  near  the 
original  plate.  The  final  rule  did  not 
require  or  suggest  that  dte  ASME 
nameplate  be  altered  or  removed  from 
the  cargo  tank.  Gianging  the  existing 
specification  plate  would  not  invah'date 
the  original  certification  of  the  tank, 
because  the  rebarreOed  or  stretched 
cargo  tank's  design  must  be  certified  by 
a  Design  Certifying  Engineer,  and  the 
stretching  or  rebanell^  must  be 
inspected  and  certified  by  a  Registered 
Inspector.  However,  we  believe  the 
attachment  of  a  supplemental  plate, 
noting  appropriate  dianges  that  have 
been  made,  would  accomplish  the 
intended  purpose  of  the  revised  or 
replaced  specification  plate.  Therefore, 
paragraph  (d)(2)(v)  is  revised  to  permit 
the  attachment  of  a  supplemental 
specification  plate  as  an  alternative  to 
changing  or  removing  the  existing 
specification  plate. 

Section  180.415  (Test  and  Inspection 
Markings) 

NTTC  and  HWAOC  faiquired  whether 
test  and  inspection  markings  may  be 
placed  anywhere  on  the  front  bead  on  a 
cargo  tank,  regardless  of  the  location  of 
the  specification  plate.  This  section  ts 
revised  to  clarify  fliat  these  markings 
must  be  on  the  cargo  tank  shell  near  the 
specification  plate,  or  anywhere  on  the 
front  head.  They  also  requested 
guidance  with  respect  to  the 
appHcabiUfy  of  the  marking 
requirements  in  the  case  of  cargo  tank 
motor  vehicles  composed  of  more  than 
one  cargo  tank,  particularly  if  one  cargo 
tank  is  repaired  and  tested  and  the 
others  are  not.  This  section  is  revised  to 
clarify  test  and  inspection  markings  for 
cargo  tank  motor  vehicles  composed  of 
more  than  one  cargo  tank. 

Section  180.417  (Reporting  and  Record 
Retention  Requirements) 

NTTC  and  HWAOC  inquired  whether 
a  current  requirement  for  a  written 
report  followring  the  wet  florescent 
magnetic  particle  inspection  was 
eliminated  under  the  final  rule. 
Paragraph  (c)  of  the  fioaal  rule  contains 
the  same  requirement.  The  reporting 
requirement  was  broadened  to  include 
cargo  tanks  used  in  liquefied  petroleum 
gas,  or  any  other  service  that  may  cause 
stress  corrosion  cracking.  However,  a 
requirement  in  ( 177.824(f).  Uiat  carries 


file  with  the  Office  of  Motor  Cairier 
Field  Operatkms  a  written  bating  of  ail 
MC  330  and  MC  331  cargo  tanks  in 
service,  was  diminated  in  the  final  rule. 

A  pctiticmer  requested  that  the  first 
sentence  of  paragraph  (a)  be  revised  to 
apftly  the  reporting  and  record  retention 
requirements  only  to  owners  ol 
specification  cargo  tanks.  We  agree  and 
have  revised  the  requirement 
accwdin^y. 

NPGA  requested  diat  cimsideration 
be  given  to  allowing  the  certification 
required  by  paragra|rfi  (a)(3)iii)  to  be 
performed  tqr  a  Registered  faispector  in 
place  of  an  Aotboi^d  hispector.  We 
believe  that  in  this  case.  ORnplianoe 
with  the  ASME  Code  requirements  will 
be  assured  by  obtaining  a  copy  of  the 
manufacturer's  data  repoti,  or  the 
information  on  die  cargo  tank's  ASME 
Code  plate.  We  have  revised  this 
paragraph  to  permit  the  certiHcation  to 
be  performed  by  a  Registered  Inspector. 

Both  NTTC  and  HWAOC 
recommended  that  the  DOT  registraticHi 
number  of  the  fadhfy  or  the  person 
performing  the  test  be  added  to  the 
written  test  or  inspecticm  report  required 
by  paragraph  (b),  to  provide  a  more 
complete  annpliance  recwd.  They  also 
recommended  that  the  DOT  registration 
number  of  the  inspects  be  added  to  the 
report  We  agree  that  this  additional 
information  will  assure  a  more  complete 
compliance  record.  Therefore,  the 
phrase  "and  DOT  registration  number  of 
the  facility  or  the  person  performing  the 
test"  is  added  at  the  end  of  paragrai^ 
(b)(1)(vi),  and  paragraph  (b)(l)(viii)  is 
revised  to  require  the  inspector's  DOT 
registration  number  to  appear  on  the 
report  as  well  as  the  inspector's 
signature. 

A  petitioner  requested  that 
alternatives  to  the  actual  signature  of  an 
inspector  be  authorized  in  paragraph 
(b)U){viii).  to  facilitate  computerized 
recordkeeping.  We  believe  a 
handwritten  signature  is  necessary  on 
test  and  inspection  reports  to  ensure 
that  an  individual  has  taken 
responsibilify  for  ensuring  the  test  or 
inspection  was  performed  in  accordance 
with  applicable  requirements.  For  that 
reason,  and  to  ensure  signatures  are  not 
preprinted  on  reports,  the  petitioner's 
request  is  denied. 

Administiative  Notices 

A.  Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  role 
However,  it  is  a  significant  rule  under 
the  regulatory  procedures  of  the 
Department  of  Transportation  (44  FR 


11034).  This  role  does  not  require  a 
Regulatory  Impact  Analysts,  or  an 
environmental  impact  statement  under 
the  National  Qniitmroental  Policy  Act 
(42  U.&a  4321  el  seq.).  This  final  rule 
does  not  impose  additional  requirements 
and  has  the  net  result  of  reducing  costs 
imposed  under  the  final  rule  published 
in  the  Federal  Register  on  June  12. 1989. 
without  reducing  safety  (54  FR  24882). 
The  original  regulatory  evaluation  of  the 
Final  rule  was  not  modified  because  the 
changes  made  under  this  rule  will  result 
in  a  minimal  economic  impact  on 
industry. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  |Hindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalinn  imphcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

C  Regulatory  Flexibility  Act 

Based  on  Hmited  information 
concerning  the  size  and  natftre  of 
entities  likely  to  be  affected  by  this  rule, 
I  certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  fiexibilify  analysis  is 
available  fcM*  review  in  the  docket. 

D.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1968  final  rule,  which  was 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C  chapter  35  and  assigned  control 
number  2137-0014  (approved  through 
6-30-92). 

UstoCSubfects 

49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports.  Incorporation  by  reference. 
Reporting  and  recordkeeping 

requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 


49CFRPartirj 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uraniom. 

49CFRPartl76 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  • 
materials.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177  \ 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Motor  vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180\ 

Hazardous  materials  transportation, 
Motor  carriers.  Motor  vehicle  safefy, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I,  subchapters  B  and  C  of  the 
Code  of  Federal  Regulations,  is 
amended  as  foUows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1421(c);  49  U.S.C. 
App.  1802. 1806, 1808-1811;  49  CFR  1.45  and 
1.53.  and  Pub.  L.  88-670  (49  U.S.C.  App. 
1653(d),  1655). 

2.  Section  107.501,  as  added  at  54  FR 
25003,  on  June  12, 1989,  is  revised  to  read 
as  follows: 

Subpart  F— Registration  of  cargo  tank 
and  cargo  tank  motor  vehicle 
manufacturers  and  repairers  and 
cargo  tank  motor  vehicle  assemblers 

§107.501   Scope. 

(a)  This  subpart  establishes  a 
registration  procedure  for  persons  who 
are  engaged  in  the  manufacture, 
assembly,  inspection  and  testing, 
certification,  or  repair  of  a  cargo  tank  or 
a  cargo  tank  motor  vehicle 
manufactured  in  accordance  with  a 
DOT  specification  under  subchapter  C 
of  this  chapter  or  under  terms  of  an 
exemption  issued  under  this  part. 

(b)  Persons  engaged  in  continuing 
qualification  and  maintenance  of  cargo 
tanks  and  cargo  tank  motor  vehicles 
must  be  familiar  with  the  requirements 
set  forth  in  part  180,  subpart  E,  of  this 
chapter. 


3.  In  1 107.502,  as  added  at  54  FR 
25003,  on  June  12. 1988.  paragraph  (e)  is 
removed,  paragraphs  (a)  through  (d)  are 
redesignated  as  paragraphs  (b)  through 
(e)  respectively,  and  new  paragraphs  (a) 
and  (f)  are  added  to  read  as  follows: 

9107.502 


(a)  Definitions:  For  purposes  of  this 
subpart — 

(1)  Assembly  means  the  assembly  of 
one  or  more  tanks  or  cargo  tanks  to  a 
motor  vehicle  or  to  a  motor  vehicle 
suspension  component  and  involves  no 
welding  on  the  cargo  tank  wall 

(2)  The  terms  Authorized  Inspector, 
Cargo  tank.  Cargo  tank  motor  vehicle. 
Design  Certifying  Engineer,  Registered 
Inspector,  and  Person  are  defined  in 

S  171.8  of  this  chapter. 

(3)  The  terms  cargo  tank  wall  and 
manufacturer  are  defined  in 

§  178.320(a),  and  repair  is  defined  in 
S  180.403  of  this  chapter. 

(f)  Persons  who  do  not  meet  the 
minimum  educational  requirements  for 
Registered  Inspector  or  Design 
Certifying  Engineer  may  register  to 
perform  die  applicable  duties  of  the 
respective  function,  if  the  person — 

(1)  Has  at  least  three  years  of  work 
experience  in  performing  the  duties  of 
the  respective  function  no  later  than 
September  1, 1991;  and 

(2)  Submits  a  registration  statement 
before  December  31, 1991. 

4.  In  S  107.503,  as  added  at  54  FR 
25003,  on  June  12, 1989,  paragraphs  (a) 
introductory  text,  (a)(3),  (a)(4),  (a)(6),  (b) 
and  (c)  are  revised  to  read  as  follows: 

$107,503    Regiatratlon  statamant 

(a)  Each  registration  statement  must 
be  in  English  and  contain  the  following 
information: 


(3)  A  statement  signed  by  the  person 
responsible  for  compliance  with  the 
applicable  requirements  of  this  chapter, 
certifying  knowledge  of  those 
requirements  and  that  each  employee 
who  is  a  Registered  Inspector  or  Design 
Certifying  Engineer  meets  the  minimum 
qualification  requirements  set  forth  in 
3  171.8  of  this  chapter  for  "Registered 
Inspector"  or  "Design  Certifying 
Engineer",  except  as  provided  by 
S  107.502(f)  of  this  part  The  following 
language  may  be  used. 

I  certify  that  all  Registered  Inspectors  and 
Design  Certifying  Engineers  used  in 
performance  of  the  prescribed  functions  meet 
the  minimum  qualification  requirements  set 
forth  in  49  CFR  in.8,  that  I  am  the  person 
responsible  for  ensuring  compliance  with  the 
applicable  requirements  of  this  chapter,  and 


that  1  have  knowledge  of  the  requirements 
applicable  to  the  functions  to  be  performed. 

(4)  A  description  of  the  specific 
functions  to  be  performed  on  cargo 
tanks  or  cargo  tank  motor  vehicles,  e.g.: 

(i)  Manufacture. 

(ii)  Assembly, 

(iii)  Inspection  and  testing  (specify 
type,  e.g..  external  or  internal  visual 
inspection,  linhig  inspection,  hydrostatic 
pressure  test  leakage  test  thidcness 
test), 

(iv)  Certification, 
•'  (v)  Repair,  or 

(vi)  Equipment  manufacture: 

(6)  A  statement  indicating  whether  the 
registrant  employs  Registered  Inspectors 
or  Design  Certifying  Engineers  to 
conduct  certification,  inspection  or 
testing  functions  addressed  by  this 
subpart  If  the  registrant  engages  a 
person  who  is  not  an  employee  of  the 
registrant  to  perform  these  functions, 
provide  the  name,  address  and 
registration  number  of  that  person;  and 

(b)  In  addition  to  the  information 
required  under  paragraph  (a)  of  this 
section,  each  person  who  manufactures 
or  assembles  a  cargo  tank  or  cargo  tank 
motor  vehicle  must  submit  a  copy  of  the 
manufacturer's  current  ASME 
Certificate  of  Authorization  for  the  use 
of  the  ASME  "U"  stamp. 

(1)  Any  person  who  manufactures  MC 
306,  MC  307  or  MC  312  cargo  tanks  must 
submit  a  copy  of  the  ASME  Certificate 
of  Authorization  to  RSPA  before 
December  31, 1991. 

(2)  This  requirement  does  not  apply  to 
an  assembler  who  performs  no  welding 
on  a  cargo  tank  wall. 

(c)  In  addition  to  the  information 
required  under  paragraph  (a)  of  this 
section,  each  person  who  repairs  a  cargo 
tank  or  cargo  tank  motor  vehicle  must 
submit  a  copy  of  the  repair  facilify's 
current  National  Board  Certificate  of 
Authorization  for  die  use  of  die  "R" 
stamp  or  ASME  Certificate  of 
Authorization  for  the  use  of  the  ASME 
"U"  stamp.  Any  person  who  repairs  MC- 
series  cargo  tanks  which  are  not 
certified  to  the  ASME  Code  must  submit 
a  copy  of  the  National  Board  or  ASME 
Certification  of  Authorization  to  RSPA 
before  December  31. 1991. 

5.  In  S  107.504,  as  added  at  54  FR 
25003,  on  June  12. 1989,  paragraph  (a)  is 
revised,  a  sentence  is  added  at  the  end 
of  paragraph  (c),  and  a  new  paragraph 
(f)  is  added,  to  read  as  follows: 
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(a)  Registration  will  be  for  a  maximum 
of  three  years  firom  the  date  of  the 
original  legistralioii. 

*        •        •       •       • 

(c)  *  *  *  Any  person  initiany 
registered  under  the  proviakns  d 
{  107.502(f)  and  who  is  m  good  standing 
is  eligible  for  renewal 

(f)  The  issuance  of  a  repstrabon 
number  under  this  subpart  is  not  an 
approval  or  endorsement  by  the 
Department  of  the  qualifications  of  any 
person  to  perform  the  specified 
functions. 

PART  171-<iENERAL  INFORMATION. 
REGULATIONS*  AND  OEFWITIONS 

0.  The  aatfiority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  40  U.SJC.  App.  1802. 1«B.  180«. 
1806, 1808;  40  CFR  pert  1. 

7.  In  ( 171.8.  as  amended  at  54  FR 
25004,  on  June  12, 1980.  the  definitions 
for  "Cargo  tank,"  "Design  Certifying 
Engineer,"  and  "Registered  bispector" 
are  revised,  to  read  as  foDows: 
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Cargo  tank  means  a  bulk  packaging 
whicfae 

(1)  Is  a  tank  intended  {vimatily  for  the 
carnage  of  liquids  or  gases  and  includes 
appurtenances,  reinforcements,  fittings, 
and  closures  (for  "tank",  see  49  CFR 
178.345-1(0}.  178.337-1,  or  178.338-1.  as 
appKcable); 

(2)  b  permanentfy  attached  to  or 
forms  a  part  of  a  motor  vehide,  or  is  not 
permanently  attadied  to  a  motor  vehicle 
bat  which,  by  leason  of  its  she, 
constmction  or  attadunenl  to  a  motor 
vehicle  is  loaded  or  unloaded  witiioDt 
being  ranoved  bom  the  motor  vehide, 
and 

(3)  Is  not  fabricated  under  a 
specification  lor  cylinders,  portable 
tanks,  tank  cars,  or  multi-unit  tank  car 
tanks. 

•       •        •       •       • 

Design  Certifying  Engineer  means  a 
person  registered  with  the  Departmmt 
in  accoiilance  with  part  107.  subpart  F 
of  this  chapter  who  has  the  knowledge 
and  ability  to  perform  stress  analysis  of 
pressure  vessels  and  otherwise 
determine  if  a  cargo  tank  design  and 
construction  meets  the  appKcable  DOT 
specification  and  has  an  engineering 
degree  and  one  year  of  work  experience 
in  structural  or  raedianical  design.  (See 
§  107.50e(f)).  Persons  registered  as 
profcsasoaal  engineers  ^  appropriate 
authority  of  •  State  of  dw  United  Stotas. 


or  a  Province  of  Canada,  who  have  the 
requisite  experience  may  be  registered 
under  this  prograBL 
•        •        •       *       • 

Registered  Inspectm  means  a  person 
registered  with  the  Department  in 
accordance  with  part  107,  subpart  F  of 
this  chapter  who  has  the  knowledge  and 
ability  to  determine  if  a  cargo  tank 
conforms  widi  die  a|iplicaMs  DOT 
specification  and  has,  at  a  minimum, 
any  of  the  foUowing  combinations  of 
education  (see  1 107.50Z(f))  and  work 
experience  in  cargo  tank  design, 
construction,  inspectim.  or  repair: 

(1)  An  engineering  degree  and  one 
year  of  work  txpexiestce, 

(2)  An  associate  degree  in  engineering 
and  two  jrears  of  work  experience,  or 

(3)  A  )3^  school  diploma  (or  General 
Equivalency  Diploma)  and  three  years 
of  work  e^qwrimce. 


PART  172— HAZARDOUS  MATERIALS 
TABLES,  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REQUIREMENTS 
AND  EMERGENCY  RESPONSE 
INFORMATION  REQUIREMENTS 

&  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1803. 1804. 1806, 
1808;  49  CFR  parti. 


Si7ziai 

9.  In  S  172.101  Hazardous  Materials 
Table,  column  (2),  the  entry  for 
"Ammonium  nitrate,  s(4ution"  is  revised 
to  read  as  follows:  "Aramoninm  nitrate, 
solution  (canlaaia^  35%  or  less  water). 
See  173.154(aX4)  and  173.1S4(a)(17r- 

S  172.203   [Amandedl 

9a.  Section  172.203(hKl)0). «« 
amended  at  54  FR  25004.  on  June  12. 
1980.  is  further  amended  by  removing 
the  reference  "\  173.315(a),  Note  15"  and 
inserting,  in  its  place,  the  reference 
"S  173.315(a).  Note  14". 

PART  t73-SHIPPERS-OENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAQINQS 

la  The  audiority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.a  App.  1803. 1804, 1805. 
IflOe.  1807. 1808;  49  CFR  part  1,  unless 
otherwise  noted. 

11.  In  S  173.22.  as  amended  at  54  FR 
25004,  on  June  12. 1989.  paragraph  (a)(2) 
introduction  text  is  revised  to  read  as 
followr 


authorized  packaging,  including  part  173 
requirements,  and  that  it  has  been 
manufactured,  assembled,  and  marked 
in  accordance  witfi; 

•        •        *        •        • 

12.  In  S  173.33,  as  revised  at  54  FR 
25005,  on  Jime  12, 1989,  and  amended  91 
55  FR  21037.  on  May  22. 1990,  the  first 
sentence  of  paragraph  (dM3)  and 
paragraphs  (a)(3).  (b)(3).  [hm,  (cKl) 
introductory  text,  (c)(l)(vi),  (cK2)-(c)(5). 
(d)(1).  (d)(2)  and  (e)  are  revised  to  read 
as  follows: 

{173J3   HaaMtlouematertals  In  cargo 


1173122 

(a)  •  •  • 

(2)  The  person  shall  determine  that 
the  packaging  or  conteiner  is  an 


(a)  •  •  * 

(3)  A  specification  cargo  tank  motor 
vehicle,  for  which  the  prescribed 
periodic  retest  or  reinspection  under 
subpart  E  of  part  180  of  this  subch^ter 
is  past  due,  may  not  be  filled  and 
offered  for  transportation  until  the  retest 
or  inspection  has  been  successfully 
completed.  This  requirement  does  not 
apply  to  any  cargo  tank  filled  prior  to 
the  retest  or  inflection  due  date. 

(b)  *  *  * 

(3)  Air  pressure  in  excess  of  amNent 
atmospheric  pressure  may  not  be  used 
to  load  or  unload  any  lacKng  which  may 
create  an  air«nridied  mixture  within 
the  flammability  range  of  the  lading  in 
the  vapor  space  of  the  tank. 

(4)  To  prevent  cargo  tank  rupture  in  a 
loacUng  or  unloading  accident,  the 
loading  at  unloading  rate  used  must  be 
less  than  or  equal  to  that  indicated  on 
the  cargo  tank  specification  plate, 
except  as  specified  in  §  173.318(b)(6).  If 
no  loading  or  unloading  rate  is  marked 
on  the  specification  plate,  the  loading  or 
unloading  rate  and  pressure  used  most 
be  limited  such  that  the  pressure  in  the 
tank  may  not  exceed  130%  of  the 
MAWP. 

(1)  Prior  to  loading  and  (Bering  a 
cargo  tank  motor  vdhide  for 
transportetimi  with  material  that 
requires  the  use  of  a  specification  cargo 
tank,  the  person  must  confirm  that  the 
cargo  tank  motor  vehicle  conforms  to 
the  specification  required  for  the  lading 
and  that  the  MAWP  of  die  cargo  tank  is 
greater  than  or  equal  to  the  largest 
pressure  obtained  under  the  following 
conditions: 

•  •        •        •        • 

(vf)  The  maxtmnm  pressure  in  the 
tank  during  loading  or  unloading. 

•  •        •        •        « 

(2)  Any  Specificatim  MC  300.  MC  301. 
MC302.MC303.MC305.MC306orMC 
312,  cargo  tank  motor  vehicle  with  no 
marked  design  pressure  or  maiked  with 
a  design  pressure  of  3  psig  or  less  may 


be  used  Cor  aa  Mi tboiised  ta^Bg  where 
the  puswi  dvived  fcem  1 173L3a|cKl} 
is  less  than  or  •qoaJ  to  3  psig.  After 
December  31.  IMBi  a  cacgo  tank  awy  not 
be  loaded  aadi  ofiercd  for  traBspotlatJon 
unless  marked  er  remarked  with  an 
MAWP  or  design  pressure  i» 
accordance  wiA  40  CFR  18a4O50L). 

(3)  Any  ^lecificatioB  MC  310  or  MC 
311  cargo  tank  motor  vehicle  may  be 
used  for  an  authorized  lading  where  the 
pressure  derived  from  %  173.33(c)(1)  is 
less  than  or  equal  to  the  MAWP  or 
MWP,  respectively,  as  marked  on  the 
specification  plate. 

(4)  Any  cargo  tank  manufactured  prior 
to  December  31, 1990,  marked  with  a 
design  pressure  rather  than  an  MAWP 
may  be  used  km  an  auAcrized  lading 
where  the  largest  pressure  derived  from 
S  173.33(c)(1)  ia  less  than  or  equal  to  the 
design  pressure  marked  on  the  cargo 
tank. 

(5)  Any  material  that  meets  the 
definition  of  a  Poison  B  material  must  be 
loaded  in  a  cBxgo  tank  motor  vehicle 
having  a  MAWP  of  25  psig  or  greater. 

(d)*  •  * 

(1)  Non-reclosing  pressure  relief 
devices  are  not  authorized  in  any  cargo 
tank  except  when  in  series  with  a 
reclosing  pressure  relief  device. 
However,  a  cargo  tank  constructed 
before  December  31, 1990  whroh  is  fitted 
with  non-recloeing  pressure  relief 
devices  may  continue  to  be  used  in  any 
hazardous  material  service  for  which  it 
is  authorized.  The  requirements  in  this 
paragraph  do  not  apply  to  MC  330,  MC 
331  and  MC  336  cargo  tanks. 

(2)  Each  cargo  tank  motor  vehide 
used  to  transport  a  liquid  hazardous 
material  in  its  gaseous  state  must  have  a 
pressure  relief  system  that  provides  the 
venting  capacity  prescribed  in  1 17&345- 
10(e)  of  this  sobebapter.  The 
requiremoits  in  this  paragraph  do  aot 
apply  to  MC  330,  MC  331  and  MC  338 
cargo  tanks. 

(3)  A  cargo  htdt  motor  vehicle  made 
to  a  specification  listed  in  colamnl  may 
have  pressure  relief  devices  or  outlets 
conforming  to  the  applicable 
specification  to  which  the  tank  was 
constructed,  or  the  pressure  rehef 
devices  or  oudete  may  be  modffied  to 
meet  the  appUcabfe  requiremenf  for  the 
specification  listed  ni  column  2  without 
changing  the  mariungs  on  die  tank 
specification  plate.  *  *  * 

*        *        •        *        * 

(3)  Riiiutiwm  ofhasardaus  materials 
in  prodaeipifiKg  daring  transportation. 
DOT  spccificalioB  cargo  tasdu  used  for 
the  tranaportetian  of  aoy  material  that  is 
a  Poisoa  B  liqawlb  oxidi»r  liqaid.  liquid 
organic  peroxkie  or  corrosive  liquid 
(corrosive  to  skin  only)  may  not  be 


transput  ted  with  hazardeas  metarials 
lading  retained  in  die  piping,  unless  the 
cargo  tank  motor  vehicle  is  equipped 
wfth  bottoai  daBHBeprotecfisa  devices 
meetiag  the  lequfarflBcnte  of  (178.337-10 
or  S  178.345-8(14  of  das  sabchaptat;  or 
the  accident  damage  protection 
requirements  of  die  specification  under 
which  it  was  manufactured.  This 
requirement  does  not  apply  to  a  residue 
which  remains  after  the  piping  is 
drained.  A  sacrificial  device  (see 
§  178.345-1  of  this  subchapter)  may  not 
be  used  to  satisfy  the  accident  damage 
protection  requirements  of  diis 
paragraph. 

13.  bi  S  173.119,  as  amended  at  54  FR 
25006,  on  jvaie  12, 1989,  paragraphs 
(a)(17)(i)  and  (ii),  (e)(3)(ii)  and  (iii),  and 
(mKlOKiv)  and  (v)  are  revised  to  read  as 
follow*: 

S  173.119    FlammabtoHquidsnot 
specHtcally  previdetf  for. 

(a)  *  •  • 

(17)  •  *  * 

(i)  Except  as  provided  by  S  173.33(d), 
each  cargo  teak  is  equipped  wMh  a 
preiRffe  relief  sjstem  raeetiag  the 
requiremente  in  1 178.340-10  or 
§  178.347-10  of  this  subch^ter. 
However,  pressure  relief  devices  on 
SpecificatioB  MC  3ia  MC  311  or  MC  312 
cargo  tanks  must  meet  the  recpiirHneBte 
for  a  Specification  MC  307  cargo  tank. 
Pressure  relief  devices  on  Specification 
MC  330andMC  331  caigo  teida  must 
meet  the  requireneote  in  il78L337-0  of 
this  subchapter. 

(ii)  Bottom  outleto  on  Specification 
DOT  406,  DOT  407,  or  DOT  412  cargo 
tanks  are  equipped  with  stop-valves 
meeting  the  requirements  of  i  178.345-11 
of  this  subchapter;  Specification  MC  300, 
MC  301.  MC302,  MC303.  MC  304,  MC 
305.  MC  306,  MC  307,  MC  3ia  MC  311. 
or  MC  312  cargo  tanks  are  equipped 
with  stop-valves  capable  of  being 
remotely  closed  within  30  seconds  of 
actuation  by  mamid  or  mechanical 
means  and  by  a  closure  activated  at  a 
ten^jerature  not  over  250*  F..  and 
Specification  MC  330  and  MC  331  cargo 
tanks  are  eqwpped  with  internal  self- 
closing  stop-valves  meeting  the 
requirements  in  §  178.337-11  of  this 
subchapter. 
***** 

(e)  *  *  * 

(^••' 

(ii)  Except  as  provided  by  }  173J3(d), 
each  cargo  tank  is  equipped  with  a 
presswe  relief  system  meeting  the 
rec^Hrements  in  i  178.347-10  of  diis 
subchapter.  However,  pressure  relief 
devices  on  Specification  MC  310,  MC 
311  OF  MC  312  cargo  tanks  mast  meef  the 
requirements  for  a  Specifficatfen  MC  307 
cargo  tank.  Pressure  relief  device*  on 


SpecfRcatfott  MC  330  and  MC  331  caigo 
tanks  nnst  meet  the  i  equirenente  in 
( 178.337-0  of  diis  snbdiapter. 

(iii)  Bottom  oudeto  on  SpecincatioB 
DOT  487,  DOT  412  cargo  tank*  are 
equipped  with  stop-vahres  meeting  the 
reqeireBients  of  f  178.345-11  of  tt^ 
sabchoptef,  SpeuHicatioB  MC  304.  MC 
307,  MC  310,  MG  311,  MC  312  cargo 
tanks  are  eqiapped  wfdi  sfop-valvee 
capable  of  being  remotely  closed  widiiu 
30  seconds  of  actaation  by  manaal  or 
mechanical  means  and  by  a  doeurc 
activated  at  a  temperatioe  not  mm  TSB" 
F.:  and  SpecificatiM  MC  330  aad  MC 
331  are  eqiapped  with  internal  sctf- 
closing  stop-valves  meeting  the 
requirements  in  {  178.337-11  of  this 
subchapter. 

(m)  •  •  • 

(10)  •  •  * 

(iv)  Except  as  provided  by  1 173.33(d). 
each  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  f  178.9*7-10  of  Ais 
subchapter.  However,  Pressve  relief 
devices  on  ^wcfficatioR  MC  3W,  MC 
311  or  MC312  C«go  tanks  laost  meet 
the  requirements  for  a  Specificatton  MC 
307  cargo  tardt  However.  Presaure  relief 
devices  ea  Specfficatioa  MC  330  aad 
MC  331  cacfB  tasdcs  asait  raaet  iK 
requiremente  in  ( 17BJ37-S  of  thte 
subchapter. 

(v)BBtteai  ootlete  on  Specfficatkxt 
DOT  407.  and  DOT  412  cargo 
tanks  are  equipped  with  stop-vahres 
meeting  the  requirements  of  (  178;J4&-13 
of  this  subchapter.  SpecificatieB  MC  304. 
MC  307.  MC  310.  MC  311  or  MC  312 
cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remoteiy  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means  and  by  a 
ckwore  activated  at  a  teiaperature  not 
over  250*  F.;  and  Specification  MC  330 
and  MC  331  are  equipped  with  internal 
self-closing  stop-valves  meeting  the 
requirements  of  1 178J37-11  of  this 
subchapter. 

14.  In  i  173.131,  as  amended  at  54  PR 
254007,  oa  fane  12, 1989.  paragra^  (a)f2) 
is  revised  to  read  as  follows: 

{173.131    Road  asphalt,  or  tar,  HquM. 

(al  *  •  • 

(2)  A  nonspecification  cargo  tank 
motor  vehicle  that  is  at  least  equivalent 
in  design  and  conslrufHoB  tea 
Specification  MC  306  or  DOT  408 
(S§  178.345. 178.346  of  this  subchapter) 
cargo  tank  motor  vehicle,  except  the 
cargo  tank  motor  vehicle  need  not 
coiifeun  to  lequlieiueiits  in  9  9 178.345- 
7(d)W.  178.345-8  (cj  and  (d),  178315-14. 
17a9«5-15, 178.318-5, 178.M8-10.  and 
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178.346-11  of  this  subchapter  (or  the 
certification,  manhole,  venting,  and 
emergency  flow  control  requirements  of 
the  MC  306  caigo  tank  specification). 
Also,  the  design  stress  limits  at  elevated 
temperatures  of  the  ASME  Code  are  not 
applicable.  The  design  stress  limits  may 
not  exceed  25  percent  of  the  stress  limit 
provided  by  the  Aluminum  Association 
Ina  in  a  pubUcation  entitled  "Aluminum 
Standards  and  Data"  for  0  temper  at  the 
maximum  design  temperature  of  the 
cargo  tank  motor  vehicle. 

15.  In  S  173.135.  as  amended  at  54  FR 
25007.  on  lune  12, 1980.  paragraphs 
(a)(9)(iii),  (iv)  and  (v)  are  revised  to  read 
as  follows: 

f  173.1S6   Dtalliyl  dIchlofoeBaiie.  dMietliyl 


trtcMoraeNene.  metliyl  trtcMoroeNanei 


(a)  *  *  * 

(9)  *  •  • 

(iii)  The  cargo  tank,  except 
Specification  MC  330  or  MC  331  cargo 
tank,  meets  the  corrosion  protection 
requirements  in  §  178.345-2(c)  of  this 
subchapter. 

(iv)  Except  as  provided  by  §  173.33(d). 
the  cargo  tank  is  equipped  with  a 
pressure  telief  system  meeting  the 
requirements  in  S  178.347-10  of  this 
subchapter.  However,  pressure  relief 
devices  on  Specification  MC  330  and 
MC  331  cargo  tanks  must  meet  the 
requirements  in  i  178.337-0  of  this 
subchapter. 

(v)  Bottom  outlets  on  Specification 
DOT  407  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
i  178.345-11  of  this  subchapter 
Specification  MC  304,  MC  307  cargo 
tanks  are  equipped  with  stop-valves 
capable  of  being  remotely  closed  within 
30  seconds  of  actuation  by  manual  or 
mechanical  means  or  in  the  case  of  fire 
by  a  thermally  activated  closure 
activated  at  a  temperature  not  over 
250*  F.,  and  Specification  MC  330  or  and 
MC  331  are  equipped  with  internal  self- 
closing  stop-valves  meeting  the 
requirements  of  $  17&337-11  of  this 
subchapter. 
•        •       •       •       • 

16.  In  { 173.136,  as  amended  at  54  FR 
2S007,  on  June  12, 1960,  paragraph  (a)(8) 
is  revised  to  read  as  follows: 

f17S.1M    IMIiyl4 


(a)*** 

(8)  Spedfication  MC  330  or  MC  331 
(( 178.337  of  this  subchapter)  cargo  tank 
motor  vehicle.  Bottom  outlets  must  be 
equipped  with  internal  self-closing  stop- 


valves  meeting  the  requirements  in  - 
1 178.337-11  of  this  subchapter. 

17.  In  S  173.141,  as  amended  at  54  FR 
25007,  on  June  12, 1980,  paragraph  (a)(8) 
is  revised  to  read  as  follows: 

S17S.141    Amyl  mercaptan.  butyl 


mercaptan  mtxtufea. 

(a)  *  *  * 

(8)  Specification  MC  330  or  MC  331 
(S  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle.  Bottom  outlets  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
S  178.337-11  of  this  subchapter. 
***** 

18.  In  S  173.145,  as  amended  at  54  FR 
25007,  paragraph  (a)(7](ii)  is  revised  to 
read  as  follows: 

§173.145    Ptmetttytiydrmilne, 
uneyimweti'lc  al,  and  meUiylliydiaiiiM. 

(a)  *  *  * 

(7)  •  *  * 

(ii)  Except  as  provided  by  S  173.33(d), 
each  cargo  tank  is  equipped  with  steel 
pressure  relief  valves  meeting  the 
requirements  in  §  173.33(d)  or  S  178.347- 
10  of  this  subchapter.  However,  pressure 
relief  devices  on  MC  311  or  MC  312 
cargo  tanks  must  meet  the  requirements 
for  a  Specification  MC  307  cargo  tank. 
Pressure  rehef  devices  on  Specification 
MC  330  and  MC  331  cargo  tanks  must 
meet  the  requirements  in  S  178.337-9  of 
this  subchapter. 

19.  In  i  173.154,  the  third  sentence  in 
paragraph  (a)(17)  is  revised  to  read: 
"Authorized  only  for  ammonium  nitrate 
with  35  percent  or  less  water  in  solution 
at  a  maximum  temperature  of  240*  F."; 
and  as  amended  at  54  FR  25007,  on  June 
12, 1969,  paragraphs  (a)(4)(ui)-(a)(4)(vi) 
are  redesignated  as  paragraphs 
(a)(4)(ii)-(a)(4)(v)  respectively;  and 
paragraphs  (a)(4)(i)  (6)  and  (C),  newly 
designated  paragraphs  (a)(4)(ii),  and 
(a)(4)(v)  are  revised  to  read  as  follows: 


{173.154 


tni  oxldlnn  not 


(a)  *  *  ' 

(4)  •  *  ' 
(ij  *  .  * 

(B)  Potassium  nitrite  solutions,  except 
that  MC  306  cargo  tanks  are  not 
authorized:  or 

(C)  Ammonium  nitrate  with  35  percent 
or  less  water  in  solution  at  a  maximum 
temperature  of  240*  F.,  except  that 
transportation  in  uninsulated  tanks  and 
in  MC  303,  MC  306,  MC  310  and  DOT 
406  cargo  tank  motor  vehicles  is  not 
authorized. 


(ii)  Bottom  outlets  on  ^)ecification 
DOT  407  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter 
Specification  MC  304.  MC  307  cargo 
tanks  are  equipped  with  stop-valves 
capable  of  being  remotely  closed  within 
30  seconds  of  actuation  by  manual  or 
mechanical  means  or  in  the  case  of  fire 
by  a  thermally  activated  closure 
activated  at  a  temperature  not  over  250° 
F.,  and  Specification  MC  330  or  and  MC 
331  are  equipped  with  internal  self- 
closing  stop-valves  meeting  the 
requirements  of  §  178.337-11  of  this 
subchapter. 

•  ♦        ♦        *        * 

(v)  Each  cargo  tank  is  equipped  with 
pressure  relief  devices  meeting  the 
requirements  in  §  173.33(d)  or  i  178.347- 
10  of  this  subchapter. 

•  •        *        *        * 

20.  In  §  173.190,  as  revised  at  54  FR 
25008,  on  June  12, 1989,  paragraph 
(b)(4)(iv)  is  revised  to  read  as  follows: 

S  173.190   PtKMplionw,  wtMa  or  yellow. 

***** 

(b)  •  *  * 

(iv)  Each  cargo  tank  is  equipped  with 
pressure  relief  devices  meeting  the 
requirements  in  S  173.33(d)  or  S  178. 
10  of  this  subchapter. 


|m224 


i  178.347- 


21.  In  S  173.206.  as  amended  at  54 
25008,  on  June  12, 1980,  paragraph 
(c)(3)(v)  is  revised  to  read  as  follows: 

$173,206   Sodium  or  potassium,  metallic; 
sodium  amMe;  sodium  potassium  aHoys; 
sodium  aluminum  iiydrMe;  IHMum  metal; 
lithium  sIHcon.  lithium  ferro  silicon;  lithium 
hydride;  NtMum  borohydrlde;  mtiium 
aluminum  hydride;  HtMum  aeetyllde- 
•tliylane  diamine  complex;  aluminum 
hydride;  oeslum  metal;  rubidium  metal; 
zirconium  hydride;  powdered. 


(c)  *  •  * 

(v)  The  cargo  tank  is  equipped  with 
spring-loaded  pressure  relief  valves 
having  a  start-to-discharge  pressure  not 
exceeding  150  psig  which  at  a  minimum 
are  sized  for  the  padding  gas  at  ita 
charge  pressure. 
*••**' 

22.  In  S  173.224.  as  amended  at  54  FR 
25006,  on  June  12, 1989,  paragraphs 
(a)(4)(iii)  and  (iv)  are  redesignated  as 
paragraphs  (a)(4)(ii)  and  (a)(4)(iii) 
respectively,  and  newly  designated 
paragraph  (a)(4)(iii)  is  revised  to  read  as 
follows: 


J4J...     I 

(iii)  The  pressure  relief  system  on  the 
ca^g9  taiiK  ttecn'  ibe  reqetFements  at 
1 173.33(d)  er  1 17&947-iaaf  thM 

23.  Ib  1 178J45^  a»  leviMd  ^  M  m 
25668.  en  |«ae  12;  ItMi  paragrapha 
(a)(29)(iii)  and  (iv)  are  nvHei  to  reacf  as 

follows: 

(173.245    Corrosive  iquide  not 


(a)  •  •  • 

(iii)  The  car^  tank  meets  the 
corrosion  protecfion  requiiements  in 
S  178.345-2(01  of  ttdt  subdkapter. 

(iv)  Bottom  outlieta  on  ^ecificatioa 
DOT  407  or  DOT  41Z  cargo  tanks,  are 
equipped  with  stop-valves  meeting  the 
requirements  of  S  17&345-11  of  this 
sabchaplen  and  Spedfieatfon  MG  309. 
MC  366.  MC  997.  MC  rrai  MC  3n.  MC 
312  cargo  tanks  are  equipped  wUh  stop^ 
valves  capable  of  beiaf  rcneteiy  doted 
withm  30  seconds  of  actuatioa  by 
manual  or  mechanical  means. 
***** 

24.  Ih  ( 178.247»  as  amended  at  54  FR 
25008.  on  Jmie  12. 1989.  paragraph 
(aJC12)0l)'  ia  revised  to  read  as  follows: 


S173.M7 
acetyr 


add 


di)t80lraiytcMeftMflnlDnyf  cMorfEM^flh 


(a)***    I 

(ii)  Bottom  ootfMi  OB  ^edficatioit 
DOT  412  caigo  tanfa  an  eqaipped  with 
stop-valves  meetfng-  the  reqairements  of 
§  178.345-11  of  thiff  subchapter;  and 
SpecifieaCioftMCaii^  MGnt.  or  Biff: 
312  cargo  tanks  are  equipped  with  sfop- 
vahree  capable  afbefiiif  reaiottely  doeed 
within  39sef»iid>  of  acttaafhm  1^ 
maireaf  ermechaniEai  means. 
**•-•• 

25.  fai  f  ITSuMTte.  as  amended  at  54  FR 
25008.  on  JuBe  12»19Be,  paragraph 
(a)(3)0ii]  is  revised  to-  read  ae  fbOows: 

§  173.247k   f  iillllBis  imsi  miliiil 


(a)-** 


DOT  412  caiiB  tadv  ass  equipped  wMi 
stop-valvea  meeting  the  taqpisneafla  af 
{  178.345-11  of  this  subchapter  and 
Spedficaiea  MC  3ia  MC  3n.  or  MC 
312  caqo  taaka  are  equipped  wiih  slD^ 
valvea  capable  ol  beiog  reflMteljr  doeed 
within  30  seconds  of  actuatioa  b$ 
manual  or  mechanical  means. 
•       •       •       •       • 

26.  In  S  173.248,  as  amended  at  54  m 
25008,  on  June  12. 1989..  paragraph 
(alpQ(ii^  ie  revised  to  read  aa  fbflowsr 

117X246  tpetBulh1caeld,eripaiH 
mbiaAaeW. 

(ii)  Bottam  outkls  on  Specifieatieo 
DOT  412  cacgp  taaka  are  equipped  vritb 
stop-valvea  aieeliBf  tbe  tequirementa  of 
8 17&34&-11  of  this  subchaplen  aad 
Specification  MC  310,  MC  311,  er  MC 
312caigo  tanka  are  equipped  wntk  stop- 
valvea  capable  ef  beiof  remotely  doeed 
within.  30  seconds  of  actnation  by 
mamial  or  mechanical  meaoa. 


27.  fai  i  173.249k  as  aBMsded  at  &i  m 
25008.  op  Jane  12.  iteii  paragrapb 
(a)t8)(iv)  is  levised  to  rasd  as  foliowa: 


potaaahan  I 

■fMfUini  aiuminata.  Imihi  mmHiii  hvdroxids 


(a)  •  •  • 

(iv)  Bottom  outlets  on  Specification 
DOT  407  or  DOT412  cargo  tanka  are 
equipped  with  stop-valves  meeting  toe 
requirements  of  S  178.345-11  of  this 
subchapter  and  Specification  MC  308i 
MC  304,  MC  306,  MC  307.  MC  310.  MC 
311.  or  MC  312  caiga  tanka  are  equipped 
wfn  stDp-valves'  capable  of  being 
remotely  dosed  wfMn  30  seconds  of 
actuatkm  by  manual  or  mechanical 
means. 
«       »       *       *       * 

28.  In  1 173.249a.  as  amended  at  54  FR 
25009,  on  June  12.  T989.  paragraph 
(d)(6)(iv)  is  revised  to  read  as  follows: 

ItTiaiia 


compound  Of 

•       •••*> 

(<tt*** 

(6)  *  ** 

fptf  BMtom  eawsfk  on  Specnica  nea 
E)OT  407  or  DOT  412  cargo  tanks  are 
equipped  with  stop-valves  meeting  the 
requirements  of  { 178.345-11  of  this 
subchapten  and  Specification  MC  309. 

AVw-30V^  AnC^3^V)  nK^  ^^vi  Mw  9x^  Aq%^ 

311,  OT  MC  312  caige  tueia  am  equipped 


with  stop-vaFvet  capaMe  of  befiig 
remotefy  closed  wfttrin  30  seconds  of 
actuation  by  manual  or  mechanical 
means. 

29.  In  1173.250a.  as  amended  at  S4FR 
2500Bi  on  )nnel2. 1980,  paragraph 
(a](2)tiiT  i*  revised  to  read  as  follows: 


W  •  • 

(2)  •  •  • 

(ii)  Bottom  outlets  on  Specification 
DOT  407  or  DOT  412  cargo  tanks  are 
equipped  wftn  stop-valvea  meeting  the 
requirements  of  8  178.345-11  ef  this 
subdiaptert  and  Specificafion  MC  304, 
MC  3(0.  MC  310.  MC  311.  or  MC  312 
cargo  tanks  are  equipped  wttk  sl^- 
valves  capable  of  being  remotely  cloaed 
within  30  seconds  of  actuati(»  by 
manual  or  mechanical  means. 


aa.  b  1 173L2S2,  as  ameisded  at  9*  m 
2S00B.  an  ^BK 12.  MSB,  pafagnpb 
(a)(4)fii)  ia  amended  by  maoving 
"daddfaB^"  and  pamgnpte  (a)f«)  m 
and  (v)  are  veaiBcd  t»  read  aa  Mlewar 

(173.252    BnmkMk 
(a)  •  •  • 

(«•  •  • 

(iv)  The  cmgateidt  raeefes  die 
corresion  pruCsciion  gmdennes  in 
8  178.345-2(0)  of  Uiis  subchapter. 

(v)  Bottom  outlets  on  Spedfication 
DOT  412  cargo  tanks  are  equipped  wfth 
stop-valves  meeting  the  requiremente  of 
1 17&345-11  of  this  sabchaptei;  and 
Specification  MC  3ia  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valvea  capaMe  af  beiagiemotely  dosed 
withui  30  seconds  of  actuation  by 
manual  or  mechanical  i 


31.  In  8 17&2S8.  as  aawnded  at  54rR 
25009.  on  June  12. 1989,  paragraph 
(a)(e)(Mi)  ia  revised  to  read  as  feUowK 

1173.263    CMoroacatylcMorldaL 

(a)  •  *  * 
(^" 


(iii)  Bottom  outlsta 
DOT412 


Spedfication 


8l7a34»-ttQflhiaL 

Specification  MCSlOi  MC311,  orMC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  cloaed 
withte  36  seoenda  af  actuation  Iqr 
manual  orawcfaanical  means. 
•.*•**. 

32.  fo  8 173.254,  ae  amended  at  54  FR 
25069.  OS  June  12, 1969,  paragraph 
(a)(5)(ti>  ia  revised  to  read  as  foHaws: 


Fadfl  Regtoter  /  Vol  55.  No.  174  /  Ftiday.  September  7.  1990  /  Rules  and  Regulations 
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§  17S.2S4   CMoracuNonic  add  and 


(ii)  Bottom  outlets  on  Spedncation 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter;  and 
Specification  MC  3ia  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 
•        *       •       •       • 

33.  In  S  173.257.  as  amended  at  54  FR 
25009,  on  June  12. 1989.  paragraph 
'a)(4)(ii)  is  revised  to  read  as  follows: 

f17a.2S7   Elaetrolyl*  (add)  and  alkaline 
coiToalve  batlwy  fluid. 

(a)  •  •  * 

(4)  •  •  • 

(ii)  Bottom  outlets  on  SpeciHcation 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter,  and 
Specification  MC  3ia  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 


34.  In  §  173.262.  amended  at  54  FR 
25010.  on  June  12. 1989.  paragraph 
(a)(ll)(ii)  is  revised  to  read  as  follows: 

§  173.262  'HydralMWiilc  add. 

(a)  •  •  • 

(11)  •  •  • 

(ii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  17&345-11  of  this  subchapter  and 
Specification  MC  3ia  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 
•       *       •       •       • 

35.  In  S  173.263.  as  amended  at  54  FR 
25010.  on  June  12. 1989,  paragraph 
(a)(10)(ii)  is  revised  to  read  as  follows: 

S  173.263   HydiocMofte  (muriatic)  add; 
hydnwMortc  (muriatic)  add  mixturee; 
hydrocWoric  (muriaOc)  add  solution, 

nWNDroOi  VOQIUnI  CfWIfflW  WNUDOfl  |nOT 
VXGOTOVIQ  #Z  pVfWm  ByUWHtl  UNUIIIVK  SnO 

hydrochloric  (muriatic)  add. 

(a)  •  •  • 

(10)*  •  • 

(ii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
slop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter;  and 
Specification  MC  3ia  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 


valves  capable  of  being  remotely  closed 
witliin  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

36.  In  §  173.264.  as  amended  at  54  FR 
25010.  on  lune  12. 1909.  paragraphs 
(a)(14)(ii)  and  (b)(3)  are  revised  to  read 
as  follows: 

{173.264   Hydrofluoric  add;  WhN*  add. 

(a)  •  *  • 
(14)  *  •  • 

(ii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter;  and 
Specification  MC  310,  MC  311.  or  MC 
312  cargo  tanks  are  equipi}ed  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

•  •        *       •       * 

(b)  •  •  • 

(3)  Specification  MC  310.  MC  311,  MC 
312  or  DOT  412  (5§  17a345, 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle.  Bottom  outlets  on:  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapten  and 
Specification  MC  310,  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

•  •        •       •       • 

37.  In  S  173.285.  as  amended  at  54  FR 
25010.  on  June  12. 1989,  paragraph 
(b)(4)(ii)  is  revised  to  read  as  follows: 

§173.265   FhioRMllidcadd 

(hydrofluoroalMclcacld)(hydrofluooslllclc 

add). 

(b)  •  *  • 

(4)  *  •  * 

(ii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapter,  and 
Specification  MC  310.  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 


38.  In  (  173.266.  as  amended  at  54  FR 
2S0ia  on  June  12. 1980.  paragraph 
(f)(2)(iv)  immediately  following 
paragraph  (f)(2)(v)  is  redesignated  as 
paragraph  (f)(2)(vi).  and  paragraph 
(f)(2)(v)  is  revised  to  read  as  follows: 

{173l266    Hydrogen  peroxide  aehilionln 


(f)*  •  • 
(2)  *  *  •      . 

(v)  The  cargo  tank  metal  spedncation 
plate  must  be  marked  "DOT  MC  310- 


H»Ot".  "DOT  MC  312-AL-H,Oi".  "DOT 
MC  312-SS-I^Oi",  or  as  appropriate.  In 
addition  to  the  required  maridngs 
prescribed  in  §  172.328  of  this 
subchapter,  each  such  cargo  tank  is 
marked  in  letters  at  least  1  inch  high 
"FOR  HYDROGEN  F»EROXIDE  ONLY". 

39.  In  S  173.271.  as  amended  at  54  FR 
25010,  on  June  12, 1969.  paragraph 
(a](8)(iv)  is  revised  to  read  as  follows: 


S  173.271 

phosphorus  oxytMromide,  phoaphonia 

oxychleride,phoaphoniatrtehlorlde,and 


(a)  *  •  • 

(8)  *  •  * 

(iv)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
§  178.345-11  of  this  subchapter,  and 
Specification  MC  310.  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 
*        •        *        •        • 

40.  In  S  173.272.  as  amended  at  54  FR 
25011,  on  June  12. 1989,  paragraphs  (d). 
(e).  (f).  (g).  (h).  and  (i)(21)(iv)  are  revised 
to  read  as  follows: 

(173.272   Siilfuricadd. 

(d)  Concentrations  of  greater  than  51 
percent  to  not  over  65^  percent. 
Authorized  packagings  for  sulfuric  acid 
at  concentrations  of  51  percent  to  not 
over  65.25  percent  are  prescribed  in 
paragraphs  (i)(l)-(i)(16).  (i)(21).  and 
(i)(27)-(i)(30)  of  this  section. 

(e)  Concentrations  of  greater  than 
65.25 percent  to  not  over  77.5  percent 
Authorized  packagings  for  sulfuric  acid 
at  concentrations  of  65.25  percent  to  not 
over  77.5  percent  are  prescribed  in 
paragraphs  (i)(l)-{i)(16).  (i)(20)-(i)(22). 
and  (i)(29)-{i)(30)  of  this  section. 

(f)  Concentrations  of  greater  than  77.5 
percent  to  not  over  95  percent 
Authorized  packagings  for  sulfuric  acid 
concentrations  of  77.5  percent  to  not 
over  95  percent  are  prescribed  in 
paragraphs  (i)(l)-(i)(22).  and  (i)(29)- 
(i)(30)  of  this  section. 

(g)  Concentrations  of  greater  than  S5 
percent  to  not  over  100.5  percent 
Authorized  packagings  for  sulfuric  acid 
concentrations  of  greater  than  95 
percent  to  not  over  100.5  percent  are 
prescribed  in  paragraphs  (i)(l)-(i)(4). 
(i)(6).  (i)(9).  (i)(14)-(i)(22),  and  (i)(29}- 
(i)(30)  of  this  section. 

(h)  Concentrations  of  over  100.5 
percent  Authorized  packagings  for 
sulfuric  acid  concentrations  of  over 
100.5  percent  are  prescribed  in 


paragraphs  (i)(l)-<i)(4).  (i)(17).  and 
(i)(19Hi)(28)  of  this  section. 

(!)••• 

(21)*  •  • 

(iv)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapten  and 
Specification  MC  310,  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
tvithin  30  seconds  of  actuation  by 
manual  or  mechanical  means. 


41.  In  S  173.273,  as  amended  at  54  FR 
25011.  on  June  12. 1989.  paragraphs  (a)(5) 
and  (b)(2)  are  revised  to  read  as  follows: 

§173.273    Sulfur  trioxide. 

(a)  *  *  • 

(5)  Spedfication  MC  310,  MC  311,  MC 
312  or  DOT  412  (SS  17&345, 178.348  of 
this  subchapter]  cargo  tank  motor 
vehide,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  S  173.33(d]  or  {  178.345- 
10  of  this  subchapter  and  consisting  of  a 
spring-loaded  pressure  relief  valve,  or  a 
combination  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture 
disk)  installed  in  series  with  the  relief 
valve.  When  the  pressure  relief  system 
consists  of  a  spring-loaded  pressure 
relief  valve  and  a  fi-angible  (rupture 
disk)  installed  in  series  with  the 
pressure  rdief  valve,  the  spring-loaded 
pressure  rdief  value  must  be  set-to- 
discharge  at  a  pressure  not  exceeding 
125  percent  of  the  design  pressure. 

(ii)  The  tank  is  not  equipped  with 
interior  heating  coils. 

(iii)  Bottom  outlets  on  Spedfication 
D(3T  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
i  17a345-ll  of  this  subchapten  and 
Specification  MC  310.  MC  311.  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

(b)*  *  * 

(2)  Specification  MC  311,  MC  312  or 
DOT  412  (§§  178.345. 178.346  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 
'     (i)  The  cargo  tank  is  insulated. 

(ii)  The  tank  is  not  equipped  with 
interior  heating  coils. 

(iii)  The  caigo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  { 173.33(d)  or  §  178.345- 
10  of  this  subchapter  and  consisting  of  a 
spring-loaded  pressure  relief  valve,  or  a 
combination  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture) 
disk  installed  in  series  with  the  relief 
valve.  When  the  pressure  relief  system 


consists  of  a  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture) 
disk  installed  in  series  with  the  pressure 
relief  valve,  the  spring-loaded  pressure 
relief  value  must  be  set-to-discharge  at  a 
pressure  not  exceeding  125  percent  of 
the  design  pressure. 

42.  In  S  173.274,  as  amended  at  54  FR 
25011,  on  June  12. 1989.  paragraph  (a)(4) 
is  revised  to  read  as  follows: 

§171.274   FluosuHonicadd. 

(a)  *  *  * 

(4)  Specification  MC  310.  MC  311.  MC 
312  or  DOT  412  (§§  178.345. 178.348  of 
this  subchapter]  cargo  tank  motor 
vehicle.  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapten  and 
Specification  MC  310,  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  dosed 
within  30  seconds  of  actuation  by 
manual  or  mechemical  means. 


43.  In  S  173.276.  as  amended  at  54  FR 
25011,  on  June  12, 1989,  paragraphs  (a)(6) 
introductory  text  and  (a](6](iii]  are 
revised  to  read  as  follows: 

§  173.276    Anhydrous  hydrazine  and 


(a)  *  •  • 

(6)  Specification  MC  310  MC  311.  MC 
312.  DOT  412.  MC  330  or  MC  331 
(S§  17^345. 178.348. 178.337  of  diis 
subchapter]  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(iii)  Bottom  outlets  on  Spedfication 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
9  178.345-11  of  this  subchapten 
Specification  MC  310,  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means;  and  MC 
330  and  MC  331  cargo  tanks  are 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
S  17a337-ll  of  this  subchapter. 

44.  In  {  173.277.  as  amended  at  54  FR 
25011.  on  June  12, 1989,  paragraph 
(a](9](ii]  is  revised  to  read  as  follows: 

§173.277    Hypochlorite  solutions. 

(a)  *  •  • 
(9)  •  •  • 

(ii)  Bottom  oudets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
i  17&345-11  of  this  subchapten  and 
Specification  MC  310.  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
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within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

***** 

45.  In  {  173.280,  as  amended  at  54  FR 
25012,  on  June  12. 1989,  paragraph 
(a)(8)(ii]  is  revised  to  read  as  foUows: 

§173.260   TricNorosilanea. 

(a)  •  •  • 

(8)  *  *  • 

(ii)  Bottom  oudets  on  Specification 
DOT  412  cai^o  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapten  and 
Specification  MC  310,  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
manual  or  mechanical  means. 


46.  In  §  173.292.  as  amended  at  54  FR 
25012,  on  June  12. 1989,  the  section 
heading  and  paragraph  (a)(2)(iv)  are 

.  revised  to  read  as  follows: 

§173.292   Hexamethyienediamlne  solution, 
(a)  *  •  • 

(2)  *  •  * 

(iv)  Bottom  oudets  on  Spedfication 
DOT  406.  DOT  407.  DOT  412  cargo  tanks 
are  equipped  with  stop-valves  meeting 
the  requirements  of  {  178.345-11  of  this 
subchapten  and  Specification  MC  300. 
MC  301,  MC  302.  MC  303,  MC  304,  MC 
305,  MC  306,  MC  307,  MC  310  MC  311, 
or  MC  312  cargo  tanks  are  equipped 
with  stop-valves  capable  of  being 
remotely  closed  within  30  seconds  of 
actuation  by  manual  or  mechanical 
means. 

47.  In  S  173.294,  as  amended  at  54  FR 
25012.  on  June  12. 1989,  paragraph 
(a)(3)(ii)  is  correcdy  revised  to  read  as 
follows: 

§173.264    Monochloroacetic  add,  liquid  or 
solution. 

(a)  *  *  * 

(3)  *  *  * 

(ii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
stop-valves  meeting  the  requirements  of 
S  178.345-11  of  this  subchapten  and 
Specification  MC  310,  MC  311,  or  MC 
312  cargo  tanks  are  equipped  with  stop- 
valves  capable  of  being  remotely  closed 
«vithin  30  seconds  of  actuation  by 
manual  or  mechanical  means. 

48.  In  S  173.295,  as  amended  at  54  FR 
25012,  on  June  12, 1989,  paragraph 
(a](9](iii)  is  revised  to  read  as  follows: 

§173.265    Benzyl  cMoridc. 

(a)  *  *  * 
(9)  *  *  * 

(iii)  Bottom  outlets  on  Specification 
DOT  412  cargo  tanks  are  equipped  with 
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8top-valv86  maotiqg.  tbe^ssguinnafltsAf 
S  17a345-aa^ilri>.«ibffhi^t>r.«Bd' 
Specification  MC  3ia.MC  311,  or.MC 
312xaT80  tanks  are  equipped  with  stop- 
vdves  capable  dTixiiqgjemotBly  cloaad 
withinJD  seconds  cffactuafiaa*^ 
manudl  ormedhaiflcdl  means. 


4a  In  1 173.297,  as  amended  lat-MFR 
25012,  on  June  12, 1989.  therrwes  an 
error  in  Ae  daaignation  u«ed  hi  tke 
reguktoiy  text.  The  regulatory  text 'was 
iconectjy  jtlacad  in  pacags^plLMI^) 
instead  of,paEag^phM|4j  of^ 
October  1.  dBe0,cdition<af  4he  CFiL 


'CwHilrtlHy  na  tnmt 
•uHurleiMKL 

(a)*    •    * 

^V*    *    * 

f  il)SBttinn  iBittBtB4onS|X!cIfitiatioiis 

DOT<tl23aB90taidB  ore  equipped  with 
stop^vabnKBBetiiig^tfae  leqanements  df 
S  178.345-11  qfitfaisTBihrhapten  and 
Specification  MC  310,  MC  311.  or  MC 
812  •cargo  tanks  are  equipped  with  Stop- 
valves  capable  of  being  remotely  closed 
within  30  seconds  of  actuation  by 
mamal  arnadmniBfil  means. 
•       ■•        *        •       .* 

50.  In  "§179.315.  paragraphia]  is 
Binended  byTemoving  ftre  introdnctury 
textofpiif^atJhtigpQ;  and,parBgrmjh» 
(iHlJ(if)."a»Tev*8ed-at^fll  25012,  Dn 
juBe'12,  ISBS.-isTeviBed  tOTead  as 
follows: 


ivaau 


,(ii)  The. flow  j]Qpaci|y  rating,  ttestiog 

and  marking  must  be  in  accordanae-witfa 
Sections  5.  6  and  7  of  CGA  Pamphlet  S- 


51.  In  S  173.318,  as  amended  at  54ni 
25013,  on  June  12, 1989,. paragraphs 
(b)Bq(qfC)«iid<flw^ast'sefn»enee4n 
pwgwpii  (t^pZIOi)  BretevfaeG  to  rend 
aBfottows: 


SITtAtt 


(b)*    *     • 
(2)*     •     • 

(i)*    *    * 

,(C)  The  flow  capacity  andjatiqg  must 
be  verified  and  matkedi^r  the 
manufacturer  dfthe  devise  in 
accordance  with'CGA'PamphletS-1.2.    . 

(ii]  *     *    *  Tkeiiiawioapacltyinui 
rating  must  be  verified  and  marked  hgf 
the  manufacturer  of  the  device  in 
accordanae  with  £QA.  Pamphlet  S-iL2. 


52.  JbiI  dro4M.>Mamanal«d  «t;Mfil 
25W».-aniJMiett£.  MPa,  p«iiiniiiHit|^ft2) 
jgitowieod^tetr— das&Hpiw 


il73:34t  'IWiaoifniauidanat4pMlfloMy 


(12)  Specification  MC  304.  MC.307, 
MC  310,  MC  311,  MC  312.  DOT  407,  DOT 
tlZl«IC  330  or»»C:331  03  178.345, 
I7B.'347.17K398. 178.^37  otthis 
subchapter]  cargo  tank  motor  ve'hicle 
subject  to  the JoUflMiiqgJi0iiditkii]s: 

(i)  The  design  pressure  of  tte  oeigo 
taBk>k.«ti«act  <25,psig. 

,(iQiBottom-outletS4in  Specification 
DOT  406  caigotenkaaie-aauipped  with 
atiip^valvesaneetiagithe.raquiTeraentB«of 
J  lZB.345-<n  of  this  aubchapter; 
:^pccification,MC^04,.MC.80Z,JiAC^jB, 
MCaai  or.MC.312.caigo4anks;aie 
eqosQMd  withatop^nhnB'Oqpable  uf 
being-SHBOtely  dosed  withia  30<«eaands 
oT-actuotionrby  manual  %orjneoheniflal 
meanS'Or  in  the<caaeof  iire  by:a 
thermally  activated  dosure  activated  at 
a  temperature  not  over  250° -F.,  and 
^cificationJvlC  330  and  MC  331  must 
be^quipped  withintemal^self-dosing 
stop-valves  meetiijg  the  raquiremente  of 
S  178.337-11  of  this  subchapter. 

(iii)  Each  tank  is  equipped  with  a 
pressure  leiiflfvjEtftem'iBctifing  ttie 
requirements  in  S  173.89fa)OT  §T78.W7- 
10  of  this  subchapter.  However,  pressure 
tdief  devioes^on  MC  SSO'orMC^Tl 
cargo  tanks  must  meet  ^le  fequifenieiits 
in  §  178337-9^d^fliis^bchBpter. 

•  ri>  <•  -•  • 

53.1n'5 173.^53.  as  Hnienaeil^t34'FR 
25013,  on  June  12. 1989,  paragraph  (e)(3) 
is  mviagdto'Badvs^idUows: 


fizajss 


•,(3])BottonMUitletaifln.the.fia^go  took 
are  equ^pedtvith-jnlenial^elffclaeiiig 
stq|N\«lve6.a)aetii)g  Aecequirsments  in 
S  178.337^-<ia<xif  ifais«ubchfl9)tar. 

S^tTSLSM    lAincniMn 

54.  In  3  173.354(a)(5),  as  revised-at  54 
FR  25013.  on7unel2, 1989,  the  word 
"vehide"  is  revised  to  read  ".vehides." 

■55.1n'5  173:358,  as  amended  at  54IR 
25014.  on')ime3Z198g,  paragra|ih 
(a)tl4](Tl)Bn9'(vii)  are  revised  to  read 
as  follows: 

{173.35*    Haxacttiyl  tetraphoaphatc, 
mvttiyt  paralMon,  orsanlcpiicsphate 
cuiip— wO,  ■lyn^i  ^waplifreompound, 

(a)-    •    - 
(14)-     *     * 

4|»i>Bottom;ouileto  on>9peoifioatiDn 
MXr>S12»n9onaid»«ie>  •qutfiped--«Htfa 


stop«BtwesaBaBfiQg:UK  Bsquipeinfliits  of 
§  178.345-ll>o!ttfiiB«dbAapt«r 
Specification  MC  310.  MC  311  or  MC  312 
cargo  tanks  are  equipped  with  st(y>- 
vakres-oarpdffletff  being  remotely  idlosed 
wMiin'SO-scconds  -df  wJtuationty 
mrnnnil  or-raeiihanieal'jneans  or-in'fte 
case'df  fire^y  a-ftermaHy  activated 
closm^-HCtivatBa  -at  a  temperature  ndt 
over  250*  F.,  aiidBpedRcBtion'MC'330 
■andmC^Slwe^equippea  wi!h  intemal 
self-dosing  t<tup-vatve8  meeting  the 
requirements  df'j  178.337-^11  df  this 
subchapter. 

(vii).'Each'taiikJs^u\ppedwi(h.a 
pressure  relief  system  meeting  the 
requirements  in "5 173.33(d)  or?  178.347- 
10  of  this  8ubchaptBr,«xn^  thtft 
pressure  relief  devices  on  MC  330  or^MC 
381  o^gotanksmuUt-meat>.t)tt 
reqnitements  in  i  17BJaB7-4  ^  liiis 
subchaptOT. 

*  *         -m        <•         <« 

56.  In  S  173.359,  as  amended  atS47R 
25014,  on.']une^,1989..p8Tagraiih 
(aJ(lQ](V)Bnd  (.vt)  are  nvised  to  read  as 
Tbllows: 


§173360    HMHWfhyt 


pyrQph<wphat».nitefBM;  ■nd.rtrarthyt 
pyroptioiiplKfitotMcx.  MquMjIiifiurt— 
sohiOont,  •muWona.jor  •milaifiabia 
Mqulda). 

(a)*    *    * 

(v)  Bottom'Oiftleto  enfipedfication 
DOT'412  oBTgo'tariks  are  eqnipped  with 
stop-valves  meeting  the  requirements  of 
S  17B.845-*1  df  •  this  -subchapter 
Spedfication'MC^lO.'MC  9T1  orWC312 
cargo  tHiflcs -are  equipped  with  stop- 
valves  capriWe-dTbebig  remotely  dosed 
wthin30'»econa8-ctf  actuation  "by 
manual  or  nieehanical"means  orin'the 
case  tff1tre-by^  ftermdly  activated 
closure  activated  at  a  temperature  ndt 
over  250*  F.,3nd'Spedfication'MC330 
and  MC  331.are  equipped  with  intemal 
self-closing  atop-valves  meeting  the 
requirements  of  3 171337-11  of  this 
subchapter. 

(vi)  Eadi  tank  js^tpuigied  witha 
pressiite.r8Uef,^tttenMB*efii|g  tie 
requirements  in  S  173.33(d>Br  i  IIT&MS- 
10.of  this  aubdwpter,  eiusept  that 
pressuie  relief ^deviaes-on  MC43Diir!MC 
331  £aigo*tankB  -must  n»et  the 
requit8nignt«,in'the  4  nOJBa?^  MttiUm 
subfih^ptec. 
*       «*       ,*       .•       •* 

57.1n1  W79mB,VB  aingnaea.af84'PR 
250n,'en3une'I2, 1909,  paragi'upli 
(ajfMf(ifi)-irTe»ls«fl  to  leafl  -as-ToIlows: 


Ii73,atft 


ta)'  •  • 

(14) '  •  • 

(lit)  Bettons  fludat*  •»  SpadfkaliaK 
DOT  407  m  DOT  412 1 
equipped  mdi  ate^^afarea  i 
requirements  of  1 178.345-11  of  this 
subchapter;  S||edflutBou  MC  304,  MC 
307,  MC  310,  MC  311  orMC  312  caifo 
tainv  are  equipped  with  stop-vaNea 
capable  of  behtg  remotely  closed  within 
30  seconds  of  acfuatroR  by  nanual  or 
mechanical  Risana  or  in  tbecaae  of  fire 
by  a  theiflia^ji  aerated  cfcnure 
activated  at  a  temperature  not  ever 
250*  F.,  and  Specification  MC  330  and 
MC  331  are  eqwpped  witfi  intemat  self- 
cloaing  stop-valves  meeting  A» 
requirementa  of  { 17B.387-n  of  tlris 
subchapter. 
•       •       •  ' '  «       • 

58.  In  1 179:373,  as  amended  at  M  FR 
25014,  on  Jane  12, 1989,  paragraphs 
(a)fe)(i)  and  (h^  are  revised  to  read  as 
follawe: 


{173,373 


paraoHroanWhak 

(a)***        I 


f6) 

(i)  The  tanks  are  authorized  only  for 
ortho-niboaalline  which  must  be  loaded 
in  a  liquefied  state  at  a  temperature  not 
over  lao*  F. 


[iv\  Bottom  outlets  on  Spectficatiea 
DOT  407  or  DOT  412  cargo  tasks  are 
equipped  with  stop-valvea  meeting  the 
requirement  ot  ( 178.345-11  of  this 
subchapter;  Spedficatloa MC  304^.  MC 
307,  MC  310,  MC  311  or  MC  312  cargo 
tanks  are  eqiiipped  with  stop-valvea 
capable  of  being  remotely  closed  within 
30  seconds  of  actuation  by  manual  or 
mechanical  means  or  in  fte  case  of  fire 
by  a  thermally  activated  closure 
activated  at  a  temperature  not  over 
250°  F..  and  Spedfication  MC  330  and 
MC  331  are  equipped  with  intemal^  self- 
closing  stop-valves  raeetiog  the 
requirements  ef  i  178.397-11  of  this 
subchapter. 
•        •       •       *       * 

59.  In  1 173:374.  as  amended  at  54  FR 
25014.  on  Jane  12,.  1989.  paragraph 
(a)f4I(v]'  is  revbed  ttr  read  as  foHows: 

S  173,374 


I  SBCCuICSIwOB 


(a)'* 

(4)  '  * 

(v)BotllaBi 
DOT  412  eaig 
sto^iaLtos  aectiag  tfte  i^oiieBieatB  of 
Sl3«345-neftlris( 
Specificationi  MC  iWff  RS^pi  I 
equipp 
beiqfi 


ibyi 
teein-AecMi 
thenHUgr  actinitaui  doaus  acttwalad  at 
alsMpiiaien  —teiui  ''MPF.^I 
Spadfiea«knliCa35aii*MC  aSK  ate 
eqwppcA  mrikk  iatannd  eeiMHiiig  sta^ 
valves  inewHiig  the  se^eiBeoieotB  of 
Sl78JS^-Uefdkrssi 


PART  176-CARRIMeBr  VESSEL 

60.  The  authority  citation  for  Pact  176 
contiimes  to  read  as  fbllowa: 

AHtfaoritjp  4d  U.S.C.  koa,.  UOC  IMS.  laOSi 
49CFR  1.53.  app.  A  to  part  1. 

61.  The  text  of  paragaph  (bl  of 

§  179.76.  as  amended  at  54  FR  25014,.  on 
June  12, 1989,  contained  an  error  in  the 
amendatory  language,  the  text  as  ft 
appears  in  the  October  1, 1982  edition 
of  the  CFR  is  accurate. 

PART  177-CARRlAQESY  PUBUC 
HIGHWAY 

62.  The  au Aority  citation  for  Part  177 
con^ues  to  read  as  follows: 

Authority:  49  App.  U.SJ1  WOX.  WM.  ttSS. 
49  CFR  Fart  1. 

63.  Section  177.824  is  revised  to  read 
as  follows: 

S 177424   Rsteatftiy  anit  taepedfon  of 
cargo  tanks. 

Except  as  otherwise  provided  in  dits 
subchapter,  no  motor  carrier  may 
operate  a  specificatiea  cargo  tai^  motor 
vehide  contakuag  a  haaardoos  aiaterial 
unless  the  cargo  tank  iBot«s  vdisdc 
confocma  to  the  releat  bxmI  inspection 
requirements  set  forth  in  Subpart  B  of 
Part  189  of  this  subchapter.  Thfs 
paragraph  does  not  apply  to  any  cargo 
tank  filled  prior  to  the  retest  ot 
inspection  due  date. 

PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

04.  Tie  authority  citatimi  for  part  178 
continues  to  read  aa  fbOowsi 

Authority:  49  U.S.C.  App.  1803.  laSkMiS. 
1806,  laoat  4*  partly 

65.  Section  178.320.  as  added  at  54  FR 
25015),  on  {una  12. 1988^  is  revised  to  read 
as  follows: 


1178320   General  raqiifrements  I 

to  al  DGTspecmcatlBn  cargo  tankmatoc 


(a)  Definitieaa.  Foe  tba] 
thisaubpatt 

Cargo  tank,  as  defined  in  8  \7\M9l 
this  siAchaptec  means  a  bulk  parkagief 
which: 

(1)  Is  a  tank  intended  psiamrfty  for  the- 
cairiaf  e  of  li^Mde  es  gBSSB  Pndadiag 
apyBrteMnees»tei»tBSceBieii>st  Bctiiy> 
and  dbawes^  (PordenRiSsii  of  "Tiaiia  , 


see  |17«^94»-ffc|  f  17ft937-f.  er 
%V/%am^,  m  epfHcahleJr 

(2)  Is  permanently  attadied  t»er 
lonBse  pen  of  ff  iBQiorTeiinsfennf 
wBfcii,  \yf  RasoB  eflfis  stee;  uiustl  ucHub 
or  attachment  to  a  Btrtor  vehicle  it 
loaflBv  OP  mfsanes  wMioBf  being 
removed  from  the  motor  vehide;  and 

(3)  lis  not  fabrfcBted  under  a 
specification  fbr  cyfinders,  portabts 
tanisv  tank  cars,  or  mufti-unit  taiuL  car 
tanks. 

Cargo  tank  motor  vehicle,  as  defined 
in  f  171.8  of  tfris  subchaprter,  means  s 
motor  vehicle  %vith  one  or  more  cargo 
tanks  permanently  attafhed  to  or 
forming  an  integral,  part  rf  the  motor 
vehicle. 

Cazga  tank  wall  meamihoatT^arUai 
the  cargo  tank  which  make  up  the 
primary  lading  retention  structure 
including  aheU.  bulkheede,  and  fittings 
which,  when  dosed  during 
transportation  of  lading,  yields  the 
minimum  volume  of  the  cargo  tairic 
assembly. 

Des^  (nBe  measu  ooe  or  BHira  caiga 
tasks  wfaidi  ace  mads— ' 

(1)  To  the  aaaic  spedlicatioa; 

(2)  Bjrtbe  saaie  mamfaeturer; 

(3)  To  the  same  engineering  drawings 
and  calcuIadcBia,  eacqit  far  minor 
varialisnn  in  piping  whidi  do  not  aCEKt 
the  lading  reteetitas  capability  of  dia 
catflotanic 

(4>Of  the  smne  nateriale  ef 
ccsfti  action; 

(5)  To  the  same  ctens  sectional 
dimensions; 

(6^  T»a  leogtil  varying  bgr  Ro  more 
thaivfivepenxnt; 

[ry  With  the  voh«»  varying  by  tm 
more  tliaa  five  peronvt  (due  to  a  eh^ige 
in  Ingdi  only);  and 

(^  For  the  purposes  of  1 178.338  only, 
with  the  seme  insntafion  system. 

Manufacturer  means  any  person 
engaged  in  the  raanofacture  or  assembly 
of  a  DOT  specifieatien  cargo  tank,  cargo 
tank  Biotor  vehicle,  or  e»go  tank 
eqaipneni  wMdl  ferms  part  of  the  cargo 
task  wdl.  A  muwulsttmet  shal  register 
wfth  the  Deparhnent  in  accordance  wfdr 
subpart  P  of  port  107  in  snbehapter  B  of 
this  chapter. 

(b)  Design  certifieetkm.  (1)  Each  cargo 
tank  desi^  type  shefl  be  certified  in 
cuufotmance  wfth  the  speuflcatlon 
requirements  by  a  Design  Certifying 
Engineer  registered  in  accordnnce  wiur 
subpart  F  of  part  107. 

(2f  The  Design  Certifying  Engineer 
shall  furnish  to  the  manufsrctnrer  a 
certifi'»te  to  faidicate  complfara»  with, 
the  speciff cation  rc(pmements.Tlte 
certificate^  nrasf  bichide  the  sketches, 
drawings,  and  catculatisns  used  for 
certification.  Each  certiRcate.  inchidtiig 
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»ketd>e«.  drawings,  and  calculations, 
shall  be  signed  by  Uie  Design  Certifying 
Engineer. 

(3)  The  manufacturer  shall  retain  the 
design  certificate  at  his  principal  place 
of  business  for  as  long  as  he 
manufactures  DOT  specification  cargo 
tanks. 

(c)  Exceptions  to  the  ASME  Code. 
Unless  otherwise  specified,  when 
exceptions  are  provided  in  this  subpart 
from  compliance  with  certain 
paragraphs  of  the  ASME  Code, 
compliance  with  those  paragraphs  is  not 
prohibited. 

I17&337-1    [Amended]. 

66.  In  S  17&337-1.  as  amended  at  54 
FR  25015.  on  June  12. 1989,  the  last 
sentence  in  paragraph  (e)(2)  is  amended 
by  removing  the  word  "self- 
extinguishing". 

67.  Section  178.337-3  is  revised  to  read 
as  foUows: 

§178.337-3    Structural  integrity. 

(a)  General  requirements  and 
acceptance  criteria.  (1)  Except  as 
provided  in  paragraph  (d)  of  this  section, 
the  maximum  calculated  design  stress  at 
any  point  in  the  cargo  tank  may  not 
exceed  the  maximum  allowable  stress 
value  prescribed  in  Section  VIII  of  the 
ASME  Code,  or  25  percent  of  the  tensile 
strength  of  the  material  used. 

(2)  The  relevant  physical  properties  of 
the  materials  used  in  each  cargo  tank 
may  be  established  either  by  a  certified 
test  report  from  the  material 
manufacturer  or  by  testing  in 
conformance  with  a  recognized  national 
standard.  In  either  case,  the  ultimate, 
tensile  strength  of  the  material  used  in 
the  design  may  not  exceed  120  percent 
of  the  ultimate  tensile  strength  specified 
in  either  the  ASME  Code  or  the  ASTM 
standard  to  which  the  material  is 
manufactured. 

(3)  The  maximum  design  stress  at  any 
point  in  the  cargo  tank  must  be 
calculated  separately  for  the  loading 
conditions  described  in  paragraphs  (b), 
(c),  and  f  d)  of  this  section.  Alternate  test 
or  analytical  methods,  or  a  combination 
thereof,  may  be  iised  in  place  of  the 
procedures  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section,  if  the 
methods  are  accurate  and  verifiable. 

(4)  Corrosion  allowance  material  may 
not  be  included  to  satisfy  any  of  the 
design  calculation  requirements  of  this 
section. 

(b)  The  static  design  and  construction 
of  each  cargo  tank  must  be  in 
accordance  with  section  VIII  of  the 
ASME  Code.  The  cargo  tank  design 
must  include  calculation  of  stresses 
generated  by  design  pressure,  the  weight 
of  lading,  the  wei^t  of  structure 


supported  by  the  tank  wall,  and  the 
effect  of  temperature  gradients  resulting 
from  lading  and  ambient  temperature 
extremes.  When  dissimilar  materials  are 
used,  their  thermal  coefficients  must  be 
used  in  calculation  of  thermal  stresses. 
Stress  concentrations  in  tension, 
bending  and  torsion  which  occur  at 
pads,  cradles,  or  other  supports  must  be 
considered  in  accordance  with  appendix 
G  of  the  ASME  Code. 

(c)  Stresses  resulting  fi-om  static  and 
dynamic  loadings,  or  a  combination 
thereof,  are  not  uniform  throughout  the 
cargo  tank  motor  vehicle.  The  following 
is  a  simplified  procedure  for  calculating 
the  effective  stress  in  the  cargo  tank 
resulting  from  static  and  dynamic 
loadings.  The  effective  stress  (the 
maximum  principal  stress  at  any  point) 
must  be  determined  by  the  following 
formula: 

S=0.5  (S,+SJ±(0.25(S,-SJ»+S,«)*» 

Where: 

S= effective  stress,  in  psi,  at  any  given  point 

under  the  most  severe  combination  of 

static  and  dynamic  loadings  that  can 

occur  at  the  same  time. 
Sy=circumferential  stress  generated  by 

internal  and  external  pressure  when 

applicable,  in  psi. 
Sx=the  net  longitudinal  stress,  in  psi, 

generated  by  the  following  loading 

conditions: 

(1)  The  longitudinal  tensUe  stress  generated 
by  internal  pressure; 

(2)  The  tensile  or  compressive  stress 
generated  by  the  axial  load  resulting  from  a 
decelerative  force  equal  to  twice  the  static 
weight  of  the  fully  loaded  vehicle  applied 
independently  to  each  suspension  assembly 
at  the  road  surface; 

(3)  The  tensile  or  compressive  stress 
generated  by  the  t>ending  moment  resulting 
from  a  decelerative  force  equal  to  twite  the 
static  weight  of  the  fully  loaded  vehicle 
applied  independently  to  each  suspension 
assembly  at  the  road  siuface; 

(4)  The  tensile  or  compressive  stress 
generated  by  the  axial  load  resulting  from  an 
accelerative  force  equal  to  the  static  weight 
of  the  fully  loaded  vehicle  applied  to  the 
horizontal  pivot  of  the  frfth  wheel  supporting 
the  vehicle; 

(5)  The  tensile  or  compressive  stress 
generated  by  the  t}ending  moment  resulting 
from  an  accelerative  force  equal  to  the  static 
weight  of  the  fully  loaded  vehicle  appUed  to 
the  horizontal  pivot  of  the  fifth  wheel 
supporting  the  vehicle:  and 

(6)  The  tensile  or  compressive  stress 
generated  by  a  bending  moment  produced  by 
a  vertical  force  equal  to  three  times  the  static 
weight  of  the  fully  loaded  vehicle. 
S,=The  following  shear  stresses,  in  psi.  that 

apply: 

(1)  The  shear  stress  generated  by  a  vertical 
force  equal  to  three  times  the  static  weight  of 
the  tank  and  contents; 

(2)  The  lateral  shear  stress  generated  by  a 
lateral  accelerative  force  whidi  will  produce 
an  overturn  but  not  less  than  0.79  times  the 


static  weight  of  the  fully  loaded  vehicle, 
applied  at  the  road  surface:  and 

(3)  The  torsional  shear  stress  generated  by 
a  lateral  accelerative  force  which  will 
produce  an  overturn  but  not  less  than  0.79 
times  the  static  weight  of  the  fully  loaded 
vehicle,  applied  at  the  road  surface. 

(d)  In  order  to  account  for  stresses  due 
to  impact  in  an  accident,  the  design 
calculations  for  the  cargo  tank  shell  and 
heads  must  include  the  load  resulting 
from  the  design  pressure  in  combination 
with  the  dynamic  pressure  resulting 
from  a  longitudind  deceleration  of  "2g". 
For  this  loading  condition  the  stress 
value  used  may  not  exceed  the  lesser  of 
the  yield  strength  or  75  percent  of  the 
ultimate  tensile  strength  of  the  material 
of  construction.  For  cargo  tanks 
constructed  of  stainless  steel  the 
maximum  design  stress  may  not  exceed 
75  percent  of  the  ultimate  tensile 
strength  of  the  type  steel  used. 

(e)  The  minimum  metal  thickness  for 
the  shell  and  heads  must  be  0.187  inch 
for  steel  and  6.270  inch  for  aluminum, 
except  for  chlorine  and  sulfur  dioxide 
tanks.  For  a  cargo  tank  used  in  chlorine 
or  sulfur  dioxide  service,  the  cargo  tank 
must  be  made  of  steel.  A  corrosion 
allowance  of  20  percent  or  0.10  inch, 
whichever  is  less,  must  be  added  to  the 
thickness  otherwise  required  for  sulfur 
dioxide  and  chlorine  tank  material.  In 
chlorine  tanks  the  wall  thickness  must 
be  at  least  five-eighths  inch,  including 
corrosion  allowance. 

(f)  Where  a  tank  support  is  attached 
to  any  part  of  the  tank  wall,  the  stresses 
imposed  on  the  tank  wall  must  meet  the 
reqiurements  in  paragraph  (a)  of  this 
section. 

(g)  The  design,  construction,  and 
installation  of  an  appurtenance  to  the 
cargo  tank  must  be  such  that,  in  the 
event  of  its  damage  or  failure,  the  lading 
retention  integrity  of  the  tank  will  not  be 
adversely  affected. 

(1)  A  lightweight  attachment,  such  as 
a  conduit  clip,  brakeline  clip  or  placard 
holder,  must  be  constructed  of  a 
material  of  lesser  strength  than  the 
cargo  tank  wall  material  and  may  not  be 
more  than  72  percent  of  the  thicloiess  of 
the  material  to  which  it  is  attached.  The 
attachment  may  be  seemed  directly  to 
the  cargo  tank  wall  if  the  device  is 
designed  and  installed  in  such  a  manner 
that  if  damaged,  it  will  not  affect  the 
lading  retention  integrity  of  the  tank. 
The  lightweight  attachment  must  be 
secured  to  the  cargo  tank  wall  by 
continuous  weld  or  in  such  a  manner  as 
to  preclude  formation  of  pockets,  which 
may  become  sites  for  incipient 
corrosion.  Attachments  meeting  the 
requirements  of  this  paragraph  are  not 


authorized  Ai*  cargo  taidca  cons  ti  acted' 
onckr  part  0H7  of  Ike  ASME  Csde. 

f?)  Except  as  prescribed  in  }  178:337- 
3(g](H  thewehtlnf  of  any  appurtenance 
of  the  cargp  tank  waif  must  be  nrade  t^ 
attachment*  of  a  moontfng  pad,  so  that 
there  wM  be  no  adverse  effiect  upon,  the 
lading  seteiitiun  integrity  of  tne  cargo 
tank  if  any  force  ia  applied  to  Ae 
appui  teiiauuK',  ntnit  any  direction.  The 
thickness  of  tfre  mounting- pad  may  not 
be  lees  tbes  tfiatef  tftesheff  orhead  to 
w4iieh  it  ia  aftadrad,  and  net  more  than 
1.5  times  the  shell  or  head  diiicknesa. 
However,  a  pad  with  a  minrntsn 
thickness  of  (kTS^  inch  any  be  used 
when  fte  sk^  oi  bead  thickness  ie  ever 
0i250  in^.  BTweep  holee  or  tell-tale 
holes  are  osed',  tike  pad  must  be  (Mfled 
or  puQcbed  at  it*  towcst' paint  before  it 
is  welded  Each  pad  must: 

(l>  Extend  at  feast  2  inches  m  eadi 
(firection  from  any  point  of  attaehmeflt 
of  an  appaftenaneer 

(ii)  Have  Rranded  comers,  or 
otherwise  he  ^aped  &t  a  aiatmer  to 
minimize  stresa  coHcentrations  on  tne 
shell  or  head:  and 

(iii)  Be  attached  by  a  continuous  weld 
aroimd  thepad,  except  for  a  small  gap 
at  the  lowest  point  for  dhiinmg»  using 
filler  material  conforming  to  ^ 
recommendations  of  the  manufacturer  of 
the  head  or  shell  material. 

67a.  In  S  178.337-9,  as  amended  at  54 
FR  25017,  on  June  12, 1989,  paragraph 
(b)fB)  n  revised  to  read  as  feKbwsr 
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(6)  fJA  piping,  valves,  and  fittings  on  a 
cargo  taidk  must  be  proven  free  from 
leaks.  This  requirement  is  met  when 
such  piping,  valves,  and  fittings  have 
been  tested  alter  inatattaiisB  at  aot  leas 
than:  OpeiBent  of  tiw  desigB  pccssore 
masked  on  the  caigv  tank.  TUs 
requiremcat  ia  awlicable  tm  bases  used 
in  the  cargo  tank,  except  that  hoses  may 
be  tested  hafbre  or  after  installatioa  on 
the  tank. 


e&  fall  S«337-tt,  as  revised  at  54  FR 
25017,  OR  fane  IZ  IMS.  thesecoitd 
sentence  nt  paiag^aph  (a)ft}fv}  is 
amended  \/f  removing  the  word  Tiose" 
and  adding,  in  its  place,  the  word 
"hoses",  and  paragraph  (c)(1)  is 
amended I9  ii  isiisiiig  ths  words "SalT 
closing  andadiiBg;  i»  their  placK  the 
word  "aslfidaaiia^, 

66.  In  S  178.337-18,  aa  amended  at  54 
FR  zan^  a*  )aaa  n  19M^  psragrafA  ^) 
is  loidssd  to  I 


9m.387-1f  CsrWIealloii 

(a)  At  or  before  the  time  ofdieltvcry, 
the  cargo  tank  manufacturer  most 
supply  and  the  owner  mnst  obtain,  a 
tank  manidbttui  ei  's  data  report  aa 
required  by  the  AShCCodte,  anda 
certificate  staRiig  Aat  the  completed 
cargo  tank  motor  vehicle  eonfonna  in  ail 
respects  to  Specincatfun  MC  3^  and  the 
ASME  Code.  The  regiiBtmtion  aumbers 
of  the  manunctner;  theEresigD 
Gerlifj/iiig.  Hngiceer;  and  the  Registered 
Inspector,  as  appropriate,  nnist  appear 
on  the  certificates  (see  suijpart  F,  part 
107  ift  sobchapter  B  of  this  chaptei). 

(1)  For  each  desigfr  fjrpei  the 
certificate  must  be  signed  by  a 
icspensible'  offieieF  of  the  maBofacturer 
and  a  Desiigg  GertifyiBg  Engineer;  and 

^  For  each  cavga-  toink  moter  vehicle, 
the  eectifieate  must  be  s^pied  by  a 
respoBsibte  efficiri  of  the  mam^ctiver 
and  a  Registered  Bispeetar. 

(3)  The  castificate  must  state  wbedier 
or  not  it  indades  certificatian  diat  tXt 
valves.,  pipaa^  and  protective  dtvices 
comp^  with  tharc^aiJKBiaBte  of  die 
spedflBation.  If  it  does  not  s«  certify;  the 
installcz  of  any  such  valve,  piping,  es 
device  shall  snpply  and  the  owner  shaQ 
obtain,  a  certificate  aaseitiog  comptete 
emnplia«ea  with  these  apecifieationa  fos 
such  devicea  The  eertificatev  or 
cectificales.  wilL  iadode  suffitipat. 
sketches^  drawings,  and  other 
information  to  indicate  die  location, 
make.  modJel,  and  siza  of  each  valve  and 
the  atraogement  ol  aM  pqiing  asaaaiated 
with  the  tank. 

(14^  The  certi&ate  BBiat  coBtBB  a 
stetencnl  incttcaHtag'  whs  thai  or  not  Iha 
cargo  tank  wcas  pas^Kid  haat  tzeated 
for  aohjsfcfcoaa  aamoata  as  specified  ia 
§  178i3a{7-lif). 
***** 

70.  Section  178.338-3  is  revised  to  cead 
and  foltowsr 


S178.338-S 

(a)  Genatai'  rtquiramaitg.  and 
(t>B>Maptaa 
t  ia  paxayapii  (d)^  of  this 
section^  the  msxiBiuBr  calculated  design 
stress  at  any  point  ia  the  tank  may  not 
exceed,  tha  tesaeral  the  nexinum 
attswaUe  stcess  aahia  prescribed  in 
sediaa  VIB  of  the  AShffi  Cods,  or  25 
percent  of  ifae  taasite  ttatngki  of  dw 
material  used. 

(2)  The  relevant  physical  properties  of 
the  materials  used  in  each  tank  may  be 
estaUfsbed  efAer  by  a  certified  test 
report  tnm  Hie  material  mawufaetUrer  or 
by  testing' in  eonfovmoncewjlh  a 
recognized  aa IfvHaf  stlundura.  h-  either 
case,  ^ke  ulliRnte  teneiHe  strei^^  of  the 
material  ased  hi  the  desigit  may  net 
exceed  120  percent  of  die  inininHHB 
ultimnte  tensile  strength  specined  in 


either  the  ASME  Cedb  ot  the  ASTM 
standacdto  which  the  matariaf  is 
BMnufiftnirrdi 

(3^  The  mamnum  dasigii'  stpusa  at  any 
peiRt  in  the  tank  mast  be  eaieuiated 
separately  for  tire  foadhig  conditfana 
described  in  paragraphs  (t^  (cjL  aad  (df 
of  this  sfTtion  Alteraata  test  or 
analytical  methsdsv  or  a  coaihiaatiaa 
thereof  m^  ha  aaed  in  hen  el  the 
procedures  described  ia  paragraphs  (H 
(c),  and  (d)i  of  thia  section,  if  the 
methodb  are  accurate  and  verifianlle. 

(4)  Corrosion  attowanca  material  may 
not  be  included  to  satisfy  any  ef  tha 
design  calculation  ceqaitemenSa  of  diis 
section. 

(b^Thc  static  design  and  consdvction 
of  each  tenk  mist  he  in  accordance  with 
section  VIH  of  ^  ASME  Code.  The  tank 
design  must  inchide  calculation  of 
stresses  due  to  design  pressure,  the 
weight  of  lading,  the  weight  of  structures 
supported  by  the  tank  ws^,  and  the. 
effect  of  temperature  gradients  resulting 
from  Ia£ng  and  ambient  temperature 
extremes.  When  dissimilar  matetiafs  are 
used,  their  thermal  coefficients  must  be 
used  in  caiculation  of  the  thermal 
stresses.  Stress  concentrations  iit 
tension,  bendhig  and  torsion  which 
occur  at  pads,  cradles,  or  other  suppecte 
must  be  considered  in  accordance  with 
Appendix  G  of  the  ASME  Code. 

(c)  Stresses  resulting  from  static  and 
dynamic  loadings,  or  a  combination 
thereof,  ace  not  uniform  tiisougbout  the 
cargo  tank  motor  vehiicre.  The  follawing. 
is  a  siinpUEed  procediue  for  calculating 
the  effective  stress  in  the  tank  resulting 
from  static  and  dynamic  loadings  The 
effective  stcess  (the  maximum  principal 
stress  at  any  point]  must  be  determined 
by  the  foHowiag  formulae 

8=09  eS^+SJ  ±  (0.28(8^-  SUHSk^*' 

Where: 

S= effective  stress,  in  psi,  at  any  given  poiat 

ander  the  most  severe  combination  of 

slatia  aa#  ^'aan^  hiadias*  thof  can 

accB  ^the  senettms. 
S,= circumferential  stress  generatedil^ 

intemaii  and  ateraal  pmsBsr  when 

apflicahfe.tepsL 
S^stlM  oal  langitediiMlstMSS,  in  psi, 

genarstedby  the  toUawiag  leading 

conditions: 
(1)  Tk»  Ifii^ittidiBal  tMisil*  stseas  generated 
by  iBt«nul  presMice: 

(a)  Tka  tensUaoE  cooipcesuve  stsess 
genaraiedby  the  axial  toad.  retdlliiigboB  a 
decelerative  force  applied,  independently  to 
each  suspension  assembly  at  tlie  toad  surface 
using  applicable  static  loadings  specified  ia 
S  178.338-13  (b)  and  (c); 

(STlIke  tensifie  or  compressive  stress 
generated  by  the  bending  momenCresuUfng 
from  a  decelerative  force  applSe<f 
independently  to  each  suspension  assembly 
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■t  the  road  turfaoe  naing  applicable  static 
loadkigi  apedfied  in  i  178J38-13  (b)  and  (c): 

(4)  Tte  tensila  or  oompreasive  atress 
generated  by  the  axial  load  resulting  trom  an 
acoelerative  force  applied  to  the  horizontal 
pivot  of  the  fifth  wheel  supporting  the  vehicle 
using  applkable  static  loadings  specified  in 

1 178J38-13  (b)  and  (c); 

(5)  The  tenaile  or  compressive  stress 
generated  by  the  bendinjg  moment  resulting 
from  an  accelerative  force  applied  to  the 
horizontal  pivot  of  the  fifth  wheel  supporting 
the  vehicle  using  applicable  static  loadings 
specified  in  1 17a.33&-13  (b)  apd  (c);  and 

(6)  The  tensile  or  compressive  stress 
generated  by  a  bending  moment  produced  by 
a  vertical  force  using  applicable  static 
loadings  specified  in  1 178.338-13  (b)  and  (c). 
S,=The  following  shear  stresses,  in  psi.  that 

apply:  The  vectorial  sum  of  the 
applicable  shear  stresses  in  the  plane 
under  considwation,  including  direct 
shear  generated  by  the  static  vertical 
loading  direct  lateral  and  torsional  shear 
generated  by  a  lateral  accelerative  force 
applied  at  the  road  surface,  using 
applicable  static  loads  specified  in 
i  178.338-13(b)  and  (c). 

(d)  In  order  to  account  for  stresses  due 
to  impact  in  an  accident,  the  design 
calculations  for  the  tank  shell  and  heads 
must  include  the  load  resulting  from  the 
design  pressure  in  combination  with  the 
dynamic  pressure  resulting  from  a 
longitudinal  deceleration  of  "2g".  For 
this  loading  condition  the  stress  value 
used  may  not  exceed  the  lesser  of  the 
yield  strength  or  75  percent  of  the 
ultimate  tensile  strength  of  the  material 
of  construction.  For  a  cargo  tank 
constructed  of  stainless  steel,  the 
maximum  design  stress  may  not  exceed 
75  percent  of  the  ultimate  tensile 
strength  of  the  type  steel  used. 

(e)  The  minimum  thickness  of  the  shell 
or  heads  of  the  tank  must  be  0.187  inch 
for  steel  and  0.270  inch  for  aluminum. 
However,  the  minimum  thickness  for 
steel  may  be  0.110  inches  provided  the 
cargo  tank  is: 

(1)  Vacuimi  insulated,  or 

(2)  Double  walled  with  a  load  bearing 
jacket  designed  to  carry  a  proportionate 
amount  of  structural  loads  prescribed  in 
this  section. 

(f)  Where  a  tank  support  is  attached 
to  any  part  of  the  tank  wall,  the  stresses 
imposed  on  the  tank  wall  must  meet  the 
requirements  in  paragraph  (a)  of  this 
section. 

(g)  The  design,  construction,  and 
installation  of  an  appurtenance  to  the 
cargo  tank  or  jacket  must  be  such  that, 
in  ti^e  event  of  its  damage  or  failure,  the 
lading  retention  integrity  of  the  tank  will 
not  be  adversely  affected. 

(1)  A  lightweight  attachment,  such  as 
a  conduit  clip,  brakeline  clip  or  placard 
holder,  must  be  constructed  of  a 
material  of  lesser  strength  than  the 
cargo  tank  wall  or  jacket  material  and 


may  not  be  more  than  72  percent  of  the 
thickness  of  the  material  to  which  it  is 
attached.  The  attachment  may  be 
secured  directly  to  the  cargo  tank  wall 
or  jacket  if  the  device  is  designed  and 
installed  in  such  a  manner  that  if 
damaged,  it  will  not  affect  the  lading 
retention  integrity  of  the  tank.  The 
lightweight  attachment  must  be  sectired 
to  the  cargo  tank  wall  or  jacket  by 
continuous  weld  or  in  such  a  manner  as 
to  preclude  formation  of  pockets,  which 
may  become  sites  for  incipient 
corrosion.  Attachments  conforming  with 
this  paragraph  are  not  authorized  for 
caigo  tanks  constructed  under  part  UHT 
of  the  ASME  Code. 

(2)  Except  as  prescribed  in  §  176.338- 
3(g)(1),  the  welding  of  any  appurtenance 
to  the  cargo  tank  wall  or  jacket  must  be 
made  by  attachment  of  a  mounting  pad, 
so  that  there  will  be  no  adverse  affect 
upon  the  lading  retention  integrity  of  the 
tank  if  any  force  is  applied  to  the 
appurtenance,  from  any  direction.  The 
thickness  of  the  mounting  pad  may  not 
be  less  than  that  of  the  sheU  or  head  to 
which  it  is  attached,  and  not  more  than 
1.5  times  the  shell  or  head  thickness. 
However,  a  pad  with  a  minimum 
thickness  of  0.187  inch  may  be  used 
when  the  shell  or  head  thickness  is  over 
0.187  inch.  If  weep  holes  or  tell  tale 
holes  are  used,  the  pad  must  be  drilled 
or  punched  at  its  lowest  point  before  it 
is  welded.  Each  pad  must — 

(i)  &ctend  at  least  2  inches  in  each 
direction  from  any  point  of  attachment 
of  an  appurtenance; 

(ii)  Be  attached  by  a  continuous  weld 
around  the  pad  except  for  a  small  gap  at 
the  lowest  point  for  draining. 

71.  In  §  17^338-17.  as  revised  at  54  FR 
25020,  on  June  12. 1989,  paragraph  (b)  is 
revised  to  read  as  follows: 

i  17a.33a-17    Pumpa  and  compr««*or«. 

(b)  A  valve  or  fitting  made  of 
aluminum  with  internal  rubbing  or 
abrading  aluminum  parts  that  may  come 
in  contact  with  oxygen,  cryogenic  liquid, 
may  not  be  installed  on  any  cargo  tank 
used  to  transport  oxygen,  cryogenic 
liquid,  unless  the  parts  are  anodized  in 
accordance  with  ASTM  Standard  B  580. 

72.  In  S  17&338-19,  paragraph  (a)  and 
the  Hrst  sentence  of  paragraph  (b)  are 
revised  to  read  as  follows: 

S17SJ3t-ia    Certification. 

(a)  At  or  before  the  time  of  delivery, 
the  manufacturer  of  a  cargo  tank  motor 
vehicle  shall  furnish  to  the  owner  of  the 
completed  vehicle  the  following: 

(1)  The  tank  manufacturer's  data 
report  as  required  by  the  ASME  Code, 
and  a  certificate  liearing  the 
manufacturer's  vehicle  serial  number 


stating  that  the  completed  cargo  tank 
motor  vehicle  conforms  to  all  applicable 
requirements  of  Specification  MC  338, 
including  the  ASME  Code  in  effect  on 
the  date  (month,  year)  of  certification. 
The  registration  numbers  of  the 
manufacturer,  the  Design  Certifying 
Engineer,  and  the  Registered  Inspector, 
as  appropriate,  must  appear  on  the 
certificates  (See  subpart  F.  part  107  in 
subchapter  B  of  this  chapter). 

(i)  For  each  design  type,  the  certificate 
must  be  signed  by  a  responsible  official 
of  the  manufacturer  and  a  Design 
Certifying  Engineer;  and 

(ii)  For  each  cargo  tank  motor  vehicle, 
the  certificate  must  be  signed  by  a 
responsible  official  of  the  manufacturer 
and  a  Design  Certifying  Engineer 

(2)  A  photograph,  pencil  rub,  or  other 
facsimile  of  the  plates  required  by 
paragraphs  (a)  and  (b)  of  §  178.338-18. 

(b)  In  the  case  of  a  cargo  tank  vehicle 
manufactured  in  two  or  more  stages, 
each  manufacturer  who  performs  a 
manufacturing  operation  on  the 
incomplete  vehicle  or  portion  thereof 
shall  furnish  to  the  succeeding 
manufacturer,  at  or  before  the  time  of 
delivery,  a  certificate  covering  the 
particular  operation  performed  by  that 
manufacturer,  and  any  certificates 
received  from  previous  manufacturers. 
Registered  Inspectors,  and  Design 
Certifying  Engineers. 

•  •        •        •        • 

73.  In  §  178.345.1,  as  added  at  54  FR 
25020,  on  June  12, 1989,  definitions  for 
"Flange,"  "Internal  self-closing  stop- 
valve,"  "Nozzle."  "Outlet"  "Pipe 
coupling,"  and  "Shell"  in  paragraph  (c) 
are  revised,  and  paragraphs  (h),  and 
(i)(2)  (k)  are  revised  to  read  as  follows: 

S178.34S-1    GMMral  raqulrtntwrts. 

(c)  *  *  • 

Flange  means  the  structural  ring  for 
guiding  or  attachment  of  a  pipe  or  fitting 
with  another  flange  (companion  flange), 
pipe,  fitting  or  other  attachment 

•  •        •        •        * 

Internal  self-closing  stop-valve  means 
a  self-closing  stop-valve  designed  so 
that  the  self-stored  energy  source  is 
located  inside  the  tank  or  tank  stmip,  or 
within  the  welded  flange,  and  the  valve 
seat  is  located  within  the  tank  or  within 
one  inch  of  the  external  face  of  the 
welded  flange  or  sump  of  the  tank. 

Nozzle  means  the  subassembly 
consisting  of  a  pipe  or  tubular  section 
with  or  without  a  welded  or  forged 
flange  on  one  end. 

Outlet  means  any  opening  in  the  shell 
or  head  of  a  tank,  (including  the  means 


for  attachLqg  a  closure),  except  that  the 
following  art  not  outlets:  A  threaded 
opening  seourely  closed  during 
transportation  with  a  threaded  plug  or  a 
threaded  cap,  a  flanged  opening 
securely  closed  during  transportation 
with  a  bolted  or  welded  blank  flange,  a 
manhole,  or  gauging  devices, 
thermometer  wells,  and  safety  relief 
devices. 


^1 


Pipe  coupling  means  a  fitting  with 
internal  threads  on  both  ends. 

•  *       *       •       * 

Shell  means  the  circumferential 
portion  of  a  tank  defined  by  the  basic 
design  radius  or  radii  excluding  the 
closing  heads. 

•  •        *        •        • 

(h)  Any  additional  requirements 
prescribed  in  part  173  of  this  subchapter 
that  pertain  to  the  transportation  of  a 
specific  lading  are  incorporated  into 
these  specifications. 

(i)  *  •  ' 

(2)  The  strength  of  the  connecting 
structure  joining  multiple  cargo  tanks  in 
a  cargo  tank  motor  vehicle  must  meet 
the  structural  design  requirements  in 
§  178.345-3.  Any  void  within  the 
connecting  structure  must  be  vented  to 
the  atmosphere  by  a  drain  of  at  least  1 
inch  inside  diameter  which  must  be  kept 
open  at  all  times.  The  connecting 
structure  must  have  inspection  openings 
of  sufficient  size  and  number  to  permit 
proper  visud  internal  inspection  of  the 
connecting  srtructure  and  cargo  tank 
surfaces.  Each  drainage  and  inspection 
opening  must  be  accessible. 

•  •       «       •       • 

74.  In  S  178.345-2,  as  added  at  54  FR 
25021,  on  June  12, 1989,  paragraphs  (a) 
introductory  text  (a)(1),  (b)  and  (c). 
introductory  text  are  revised  to  read  as 
follows:      I 

S17S.345-2   Itetartalandmatwial 
thiduiMS. 

(a)  All  material.for  shell,  heads, 
bulkheads,  cmd  baffles  must  conform  to 
Section  II,  Parts  A  and  B,  of  the  ASME 
Code  except  as  follows: 

(l)The  following  steels  are  also 
authorized  for  cargo  tanks  "constructed 
in  accordance  with  the  ASME  Code". 
ASTMA5e9 
ASTM  A  570 
ASTMA57i 
ASTMAeS^ 
ASTMA719 


(b)  Minimum  thickness.  The  minimum 
thickness  for  the  shell  and  heads  must 
be  such  that  the  maximum  stress  levels 
specified  in  1 178.345-3  of  this  subpart 
are  not  exceeded.  In  no  case  may  the 


shell  or  head  thidmess  be  less  dian  that 
specified  in  the  applicable  spedficaflon. 

(c)  Corroeion  or  abrasion  protection. 
When  required  by  49  CFR  part  173  for  a 
particular  lading,  a  cargo  tank  or  a  part 
thereof,  subject  to  thinning  by.corrosion 
or  mechanical  abrasion  due  to  the 
lading,  must  be  protected  by  providing 
the  tank  or  part  of  the  tank  with  a 
suitable  increase  in  thickness  of 
material,  a  lining  or  some  other  suitable 
method  of  protection. 

75.  Section  17a345-3,  as  added  at  54 
FR  25021,  on  June  12, 1989,  is  revised  to 
read  as  follows: 

(171^46-3   Structural  kitsgrlty. 

(a)  General  requirements  and 
acceptance  criteria.  (1)  Except  as 
provided  in  paragraph  (d)  of  this  section, 
the  maximum  calculated  design  stress  at 
any  point  in  the  tank  wall  may  not 
exceed  the  lesser  of  the  maximum 
allowable  stress  value  prescribed  in 
section  Vm  of  the  ASME  Code,  or  25 
percent  of  the  tensile  strength  of  the 
material  used. 

(2)  The  relevant  physical  properties  of 
the  materials  used  in  each  cargo  tank 
may  be  established  either  by  a  certified 
test  report  from  the  material 
manufacturer  or  by  testing  in 
conformance  with  a  recognized  national 
standard.  In  either  case,  the  ultimate 
tensile  strength  of  the  material  used  in 
the  design  may  not  exceed  120  percent 
of  the  minimum  ultimate  tensile  strength 
specified  in  either  the  ASME  Code  or 
the  ASTM  standard  to  which  the 
material  is  manufactured. 

(3)  The  maximum  design  stress  at  any 
point  in  the  cargo  tank  must  be 
calculated  spearately  for  the  loading 
conditions  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section.  Alternate  test 
or  analytical  methods,  or  a  combination 
thereof,  may  be  used  in  place  of  the 
procedures  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section,  if  the 
methods  are  accurate  and  verifiable. 

(4)  Corrosion  allowance  material  may 
not  be  included  to  satisfy  any  of  the 
design  calculation  requirements  of  this 
section. 

(b)  The  static  design  and  construction 
of  each  cargo  tank  must  be  in 
accordance  with  section  VIII  of  the 
ASME  Code.  The  tank  design  must 
include  calculation  of  stresses  generated 
by  the  MAWP.  the  weight  of  ladhig,  the 
weight  of  structures  supported  by  the 
tank  wall,  and  the  effect  of  temperature 
gradients  resulting  from  lading  and 
ambient  temperatures  extremes.  When 
dissimilar  materials  are  used,  their 
thermal  coefficients  must  be  used  in  the 
calculation  of  thermal  stresses.  Stress 
concentrations  In  tension,  bending  and 


torsion  which  occur  at  pads,  craifles.  or 
other  supports  must  be  considered  in 
accordance  witti  Appendix  G  of  the 
ASME  Code. 

(c)  Stresses  resulting  from  static  or 
dynamic  loadings,  pr  a  combination 
thereof,  are  not  uniform  throughout  the 
cargo  tank  motor  vehicle.  The  following 
is  a  simplified  procedure  for  calculating 
the  effective  stress  in  the  tank  shell  and 
heads  resulting  from  static  and  dynamic 
loadings.  The  effective  stress  (the 
maximum  principal  stress  at  any  point) 
must  be  determined  by  the  following 
formula: 

S=0.5{S,-^SJ±(0.25(S,-8J»-^S,V• 
Wherr. 

S= effective  stress,  at  any  given  point  under 

the  most  severe  combination  of  static 

and  dynamic  loadings  that  can  occur  at 

the  same  time,  in  psL 
Sy= circumferential  stress  generated  by 

internal  and  external  pressure,  when 

applicable,  in  psi. 
S,=the  net  longitudinal  stress,  in  psi, 

generated  by  the  following  loading 

conditions: 

(1)  The  longitudinal  stresses  resulting  from 
the  MAWP  and  from  the  lowest  pressure  at 
which  the  cargo  tank  may  operate,  in 
combination  with  the  bending  stress 
generated  by  the  weight  of  the  lading,  the 
weight  of  the  cargo  tank  and  other  structures 
and  equipment  supported  by  the  cargo  tank 
wall; 

(2)  The  tensile  or  comprehensive  stress 
generated  l>y  the  axial  load  resulting  from  a 
longitudinal  decelerative  force  equal  to  0.7S 
times  the  vertical  reaction  at  each  suspension 
assembly,  applied  at  the  road  surface.  The 
vertical  reaction  must  be  calculated  based  on 
the  static  weight  of  the  fully  loaded  cargo 
tank  motor  vehicle; 

(3)  The  tensile  or  comprehensive  stress 
generated  by  the  bending  moment  resulting 
from  a  longitudinal  decelerative  force  equal 
to  0.75  times  the  vertical  reaction  at  eadi 
suspension  assembly,  applied  at  die  road 
surface.  The  vertical  reaction  must  be 
calculated  based  on  the  static  weight  of  the 
fiilly  loaded  cargo  tank  motor  vehicle; 

(4)  The  tensile  or  compressive  stress 
generated  by  the  axial  load  resulting  from  a 
longitudinal  accelerative  force  equal  to  OJT 
times  the  static  weight  of  the  fully  loaded 
cargo  tank,  applied  at  the  horizontal  pivot  jf 
the  upper  coupler  (fifth  wheel)  or  turntable 
supporting  the  cargo  tank  motor  vehicle; 

(5)  The  tensile  or  compressive  stress 
generated  by  the  bendinig  moment  resulting 
from  a  longitudinal  accelerative  force  equal 
to  0.75  times  the  static  weight  of  the  fully 
loaded  cargo  tank  applied  to  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel)  or 
turntable  supporting  the  cargo  tank  motor 
vehicle;  and 

(6)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment  resulting 
from  a  veritically  up  accelerative  force  equal 
to  0.7  times  the  vertical  reaction,  applied  at 
each  suspension  asaembly.  The  vertical 
reaction  muat  be  calculated  based  on  the 
static  weight  of  the  lading,  the  weight  of  the 
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cargo  Unk  and  other  atructurai  aad 
equiyuient  supported  by  the  cargo  tank  wall. 
Sk'The  bl6am\ag  ^ar  jtsesses,  in  pai.  that 

(IJ  The  vertical  ahear  stress  generated  by  a 
vertical -fbroe  eqnal  to  1.7  Ihnes  the  vertical 
reacHsn.  vppned  at  each  anpension 

'.  me  vertRSM  veacfioB  Roaf  oe 
I  taHed«afteetafic  «rei#it  dfthe 
(aoddlher 

.  IWMKBt  awnporte 

cafgoiaakwall: 

(2)  The  lateral  ahear  atiass  generated  kty  a 
lateral  accelerative  loroe  equ^  to  a4  tinies 
the  vertical  reaction.  appBed  laterally  at  the 
road  tnttave.  Hie  vertical  reaction  must  be 
calculated  based  on  the  static  weight  of  the 
fully  loaded  caigo  tank  fltoter  vehkls;  aad 

(3)  The  torsional  shear  stress  generated  bjr 
a  lateral  accelerative  force  equal  to  0.4  times 
tfae-verticalTeactkm,  applied  laterally  at  the 
road  snif  ace.  Hie  "vertical  reaction  must  be 
crfcnlated  based  on  the  static  wei^t  of  the 
fully  loaded  cargo  taidc  motor  vdiide. 

(4  kioider  to  aeooBUt  for  gbie— w  due 
to  impact  in  an  accident,  the  ^eajn 
calculattoBi  fior  the  tank  «ii8fl  and  beads 
must  inchide  t^  lead  Teanlfing  6t>m  the 
design  pressure  in  combinoTton  wMi  the 
dynanicpiesnve  r esutting  from  a 
longitedinal  decderafion  di  '*2g''.  For 
this  loading  condition  die  stress  vdae 
used  inay  not  exceed  the  lesser  of  the 
yield  strei)g(h  ar  75  percent  of  the 
ultimate  tensile  strength  of  the  material 
of  construction.  For  a  cargo  tank 
conatructed  of  stainless  steal,  the 
mannnaB  "^"g"  atiaas  may  not  enceed 
7S  peccent  df  dhw  uMnate  tensile 
stren^D  tn  rae  type  atecn  used.  For  cargo 
taiBcs  win  luteinal  tiulfieSi  me 
decelerafive  force  may  be  reduced  Ity 
'UZSg"  for  each  baHIe  assembly,  but  in 
no  case  may  the  iotal  xeduckion  in 
daoeienlive  ioroeaxoeed  "Ig". 

{e)  In  BO  oaae  asay  Ae  ankikBuiB 
tfaickaeM  flf  Ike  oaigD  tank  wall  he  leas 
thaa  4faal  pieaoffted  ia  I  i:«J«-C 
17B.347-C  «r  f  T7BJiB-2,  as  appticfltble. 

ff)  Pot  a  cargo  taidc  noonted  on  a 
frame  or  bidh  wMi  integrri  structural 
supports,  tiie  calculation  of  effective 
stresses  for  (he  loading  nonditinns  in 
paragtajili  {c)  of  ihisaection  may  include 
the  atnictBEal  caatEfrution  of  the  Jbarae 
or  die  iaifgwl  stnictval  supports. 

(g)  The  design,  aaastanctieo,  and 
installaliaa  af  .an  appmtenanoe  to  flw 
cargo  lank  flsust  caidorm  to  the 
fonowiag  reyuiieuietttB. 

(1)  StroctunA  members,  die 
suspenalon  stdi&ame,  accident 
protection  and  exteraal  xings  murt  be 
used  as  sites  for  attachment  of 
appurtanaBces  and  other  acoeaaaiies  to 
the  caifa  tank,  when  praoticay  e. 

^2)  A  h^itwai^it  sfttaonDieiit,  nnn  as 
a  oonoiA  cnp,  uakeline  luip,  wlifiiig 
structafe,  ian^  macntiag  bcadcet  or 


pXmrjtrA  holdec.  nust  he  oeBstnicted  of  a 
material  of  lesser  slMi^th  than  Ihe 
ca^pe  iaak  waM  aaatanals  aad  au^  not 
bs  neao  than  Tfrnarnnt  nf  thr  thiriknrin 
of  the  matarial  to  which  it  is  attaohad. 
Hie  lightweight  attofchment  aiayhe 

secured  disectly  to  the  caiS0  ^*°^  "■'"U  ^ 
the  device  is  designed  and  installed  in 
such  a  manner  that  if  damaged,  it  will 
not  affect  the  iadii^  xeteotion  hU^grity 
of  the  tonL  A  Ugbtweigbt  attachment 
must  be  secured  to  the  tank  shell  or 
head  by  continuous  weld  or  in  such  a 
manner  as  to  preclude  formation  af 
pockets,  which  may  become  sites  for 
incipient  corrosion. 

(3)  Except  as  prescribed  in  paragraphs 
(g)(1)  and  (^(2)  af  thia  sedton.  Ae 
welding  of  any  appurtenance  to  the 
cargo  tank  wall  most  be  made  by 
attachmeat  of  a  mountiag  pad,  so  that 
there  will  be  ao  advene  effect  upon  the 
lading  retentica  int^gdty  of  the  cajso 
tank  ^ai^&utae  less  than  that 
prescribed  in  S  178.34&-8(^(1}  of  diis 
subdiapter  is  applied  froin  any 
direction.  The  thickness  of  the  mounting 
pad  may  not  be  less  than  that  of  the 
shell  or  head  to  which  it  is  attecfaed,  and 
not  more  than  1.5  times  the  shell  or  head 
thickness.  However,  a  pad  with  a 
minimum  thickness  of  €.187  inch  may  be 
used  when  the  shell  or  head  thickness  is 
over  0J£7  inch.  If  weep  holes  or  tell-tale 
holea  aie  used,  the  pad  most  he  drilled 
or  paof^ed  at  its  lowest  point  before  it 
is  welded.  Each  pad  must — 

{i)  Extend  at  least  2  inches  in  each 
direction  itam  any  peiat  of  attechment 
of  an  appurtenanoe; 

(ii)  Have  rouaded  comeia,  or 
otherwise  be  shaped  in  a  manner  to 
minimize  atreas  conoentratoas  on  the 
shell  or  head;  aad 

(Di)  Be  attadied  ty  a  ooBtinaoaB  weld 
aceuod  the  pad  e«)C|tt  fisr  a  small  gap  at 
the  leareat  point  lor  draining. 

7&  Section  178.M5-7,  as  added  at  54 
PR  2S023,  oa  June  12,  2960,  is  revised  to 
read  as  foUows: 

S17«:3«5-7  CIrcumtarannai 
ralntoreamants. 

{aj  A  tank  with  a  shell  thickaess  of 
less  (ban  %  inch  must  be 
circumferentially  reinforcad  with 
bulkheads,  baffles,  ring  stiffeners,  or  any 
combination  thereof,  in  addition  to  the 
tank  heads. 

|1J  Circumferential  winfatcrmnnt 
muat  be  located  so  that  the  thickaess 
and  tensfle  stseagth  of  the  shall  <material 
in  combination  wdth  the  frame  and 
reinforcemeDft  produces  structural 
integii^  at  least  equal  to  that  prescribed 
in  S  178.345-3  andinauch  a  raaoaerthat 

thg  jiMTtimum  iinrpinCntnad  portinn  of 

the  ahefl  does  not  exceed  88  iaohes.  Far 


caiga  tanks  designed  to  be  loaded  hy 
vaaiuaa.  ^adi^  «f  mirouBfeBenlial 
reinf orceaent  ttaiy  axceed  tA  inohes 
provided  the  maaiBisn  nminftirced 
portion  of  the  ahaU  confann  with  the 
reqaiiamaalB  atf  Sectian  rai,  Divisisa  1 
oflfaeASMBOode. 

(2)  Where  fetonlinuity  In  ftit 
alignment  cff  lougltadinal  shell  meets 
exceeds  the  greater  of  10  degrees  or 
eight  inches,  circumferential 
reinforcement  must  be  located  wtMn 
one  inch  of  the  shell  joint,  unless 
otherwise  reinforced  with  structural 
members  aore  capable  of  maiRtaining 
sheB  stress  levels  aodioiaed  in 
§  178.945-3. 

(b)  Except  for  doubler  phrtes  and 
knuckle  pads,  no  reinforcement  may 
cover  any  circumferential  joint 

fc^  When  a  baffle  or  baffle  attachment 
ring  is  med  as  a  circnntfereitfial 
reinforcement  member,  it  nrast  produce 
structural  integrity  at  least  equal  to  diat 
prescribed  in  $  178345-3  and  must  be 
circinnferentiadly  wdded  to  ^  tank 
shell.  The  welded  portion  may  not  be 
less  than  50  percent  of  (he  total 
circumference  of  (he  tank  and  fhe  length 
of  any  imwelded  space  on  the  joint  may 
not  exceed  40  times  the  sheD  fliickness. 

(d)  Whena  ring  stifiener  is  med  as  a 
circumferential  reinforcameat  member, 
whether  internal  or  external,  it  must  be 
continucmB  around  the  circumference  of 
the  caqgo  tank  shell  and  must  be  in 
accovdanoe  with  the  following: 

{1)  The  section  modulus  about  the 
neutral  axis  of  the  run^  section  parallel 
to  the  shell  must  be  at  least  equal  to  that 
derived  from  flie  applicable  formuUu 

I/C=0.in0Z7WL.  for  MS,  HSLA  and  SS:  or 
l/C^O.flOOW7WL,  for  aluminuin  alloys; 

» Where: 

I/C= Section  modulus  in  inches  3 
W = Tank  widft.  or  diameter,  inches 
L^Spacing  of  ring  stiffener,  inches;  i.e.,  the 
maxinuuB  longitodinal  dbtanoe  from  4he 
laidpoiot  of  the  uimppcrted  slieU  aa  one 
aide  of  the  di^  stifiener  to  the  midpoint 
of  the  unsupported  shell  on  the  opposite 
side  of  the  ring  stiffener. 

(2)  if  a  ring  stiffeaer  is  welded  to  the 
tank  aheD,  a  portion  of  fte  aheU  may  be 
considered  as  part  of  the  ring  section  for 
purposes  of  computing  the  ring  sec^roa 
modulus.  This  portion  of  the  akeM  may 
be  used  provided  at  least  50  percent  of 
the  total  circumference  of  the  tank  is 
welded  and  the  length  of  any  unwelded 
space  on  the  joint  does  not  exoeed  40 
times  the  shell  thickaess.  His  maxismm 
pertitm  of  the  shell  to  he  aaed  in  these 
caloulatiens  is  as  fiottows: 
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(3)  Whea  used  to  oiect  the  vacuoB 
requirements  of  this  section,  nag 
stiffeners  must  be  as  prescribed  in  (be 
A^tCCode. 

(4}  If  configuration  of  internal  or 
external  ring  stiffener  encloses  an  air 
space,  this  air  space  must  be  arranged 
for  venting  and  be  equipped  with 
drainage  fiictlities  i^faidi  must  be  kept 
operative  at  all  times. 
.  (5)  Hat  shaped  or  open  channel  ring 
stiffeners  whidi  prevent  visual 
inspection  of  the  tank  shell  are 
prohibited  on  cargo  tank  motor  vehicles 
constructed  of  carbon  steel. 

77.  fat  f  17B.345-8.  as  added  at  54  FR 
2S0Z3,  on  June  "12, 1989,  the  second 
sentence  at  paragraph  (a){^  is  amended 
by  removiBg  tiw  word  "may"  and 
adding,  in  its  ptace,  tne  word  "imtsf ; 
paragraphs  (a)  faifrochictory  text  (a)fl] 
intrcNdnctory  text  (a)(5),  (b)  introdnctcny 
text  (c)  mtroductory  text,  (d) 
Ritroductory  text,  (dKl).  (d)f2Ki)  and 
(d)(3)  are  revised  to  read  as  foHowsi 


§  178.345-8 

(a)  Geaend,  Each  emgo  tank  i 
vehicle  most  ba  designed  tcoA 
constructed  in  acBotdaace  wift  te 
requireaieato  ^  this  section  and  te 
appttcaUe  individnal  apadficattoa  to 
miBiBiiae  dw  pstential  far  the  lasa  of 
lading  dae  to  an  accident 

(1)  Any  dsaM,  sump,  or  waafaaat  i 
plate  pnfKtng  froas  tiw  caorgo  taidc  wall 
that  retains  lading  in  any  taidi 
orieatotiaiK  muat  be  aa  stiMig  and  tocigh 
as  the  eaige  taak  wall  and  have  a 
thickness  at  least  cqaal  ta  that  specified 
by  the  appropriate  cacgo  taak 
specificatiBft  A19  saehprajection 
located  in  the  lower  Vk  of  the  tank 
circumference  (or  cross  section 
perimeter  fior  non-circular  tanks)  that 
extends  more  than  half  its  diameter  at 
the  point  of  attachment  to  the  tank  or 
more  than  4  iacfaes  froas  tbe  cargo  tank 
wall,  or  located  in  the  opper  %^  of  the 
tank  circumference  (or  cross  section 
perimeter  fisi  non-circular  tanks)  thai 
edends  more  than  %  Us  diameter  oc 
more  than  2  inches  £rom  the  point  af 
attachment  to  the  tank  must  have 
accident  damage  protection  that  4 


PfaBMaDaaiAMKicflBaraaBa  ine 
minimiun  allowable  road  dearaacr  of 
any  cargo  tank  motor  vehicle  component 
or  protectioa  device  located  betweeo 
ai^  twe  sdincant  axles  on  a  vehicte  at 
vehkla  coaiUaatUB  arast  be  at  least 
onehdf  indi  for  each  fsot  scpvatiag 
SHch  axles,  and  in  no  caaa  less  thaa  12 
inchrs 

(h)  Aottcm  dBM^#ro<BC(MBi  bch 
ortejpwjactinn  or  pipfcig  located  in  tfie 
lovner  V%  of  the  tank  cipca^ueace  (or 
Gsoss  sadfon  peikaetar  for  non-ein^ar 
taaM  tftot  tmM  be  damaged  in  oi 
asciiliBt  iheie^  mating  in  ne  loss  of 
ladtaig  BMSf  be  protected  by  a  bottom 
daaaige  protection  device,  except  as 
provided  by  paifl^raph  (a)fl)  of  this 
section  aad  i  173.33(ie)  of  ^ia 
swchapter. 

(ci^BoUoverDaatage  Proteetkm.  Each 
dosoie  tor  openings,  including  bat  not 
limited  towanhnte.  filling  or  inspection 
openings,  and  each  valve,  fittiag, 
pressure  lelief  device,  vapor  recovery 
step  valve  or  ether  lading  retaniag 
fitttog  located  ra  the  upper  ^aim  cargo 
tank  circumference  (or  cross  section 
periaeter  for  nen-ciradar  tanks)  most 
be  protected  by  being  endosed  inside 
the  body  of  the  tank,  by  being  enclosed 
inside  s  rollover  damage  protectien 
device,  or  by  being  125  percent  as  strong 
as  the  othefwiae  reqnirtd  damage 
protectioa  devise. 

(d)  Rear-end  protection.  Each  cargo 
tank  motor  vehide  nnist  be  provided 
with  a  rear-end  protection  device  to 
protect  tfie  tank  and  piping  in  the  event 
of  a  rear-end  collision  and  reduce  the 
Hketftood  of  damage  which  could  result 
in  the  loss  of  lading.  The  rear-end  tank 
protection  device  must  conform  to  (he 
following  requirements  (Nothing  in  this 
paragraph  shall  be  construed  to  relieve 
a  manufactiu'tf  of  responsibility  for 
complying  v/iA  (he  reqnrrements  of 
S  399.88  of  ttns  tide): 

(1)  Hie  rear-end  tank  protection 
device  must  be  designed  so  that  it  can 
deflect  at  least  8  inches  horizontally 
forward  with  no  contact  between  any 
part  of  the' cargo  tank  motor  vehide 
which  contains  lading  during  transit  and 
with  any  part  of  the  rear-end  protectton 
device,  or  with  a  vertical  plane  passing 
through  the  outboard  surface  of  the 
protection  device. 

PI*** 

(i)  The  bottom  surface  of  the  rear-end 
protection  deviasHastba  at  least  4 
inches  betow  Ihahwaef  sffsca  at  any 
part  at  tfia  teas  a<  ttacafgp  taadt  motor 
vehiciawhidi'caataiaala  '~ 


(3)  The  structure  of  the  rear-end 
protection  device  and  its  a(tachmanl  to 
the  vehicle  must  be  designed  to  satisfy 
the  contfitioas  spedffed  in  para^a]^ 
(dltl]  of  (his  section  when  subjected  to 
an  impact  of  (he  cargo  (ank  mo(or 
vehide  a(  rated  payload.  at  a 
deceleration  of  2  "g".  The  design  siress 
levd  may  be  no  more  tiian  one-half  die 
ultimate  streng(h  of  (he  materials  ased. 
Such  {mpac(  must  be  considered 
uniformally  and  appDed  horteontaHy 
(parellel  to  the  ground)  from  any 
direction  at  an  an^  not  to  exceed  30 
degrees  to  the  longitudinal  axis  of  (he 
vehide. 

78.  In  1 178.345-0.  as  added  at  54  FR 
2S0ZS,  on  June  12. 1989,  paragraphs  Cc)-fe) 
are  redesipufed  as  paragraphs  (dH^i) 
respectively,  a  new  paragraphs  (c)  is 
added,  and  pacap'aphs  (a),  (b).  and 
newly  designated  paragraphs  (d)  and  (h) 
are  revised  to  read  as  follows: 


S  178.345-8   Piawps,  piping 


(a)  Each  loadhig  or  onloading  pump 
mounted  on  a  cargo  tank  motor  vehicle 
that  may  pressurize  the  cargo  tank  must 
be  provided  with  an  automatic  means  to 
prevent  internal  pressure  from 
exceetSng  (he  MAWP  of  the  tank  and 
tank-moimted  equipment 

(b)  Each  hose,  piping.  s(op-vahra, 
lading  re(en(ton  Gtting  and  dosure  most 
be  designed  for  a  bursting  pressure  of 
the  greater  of  TOO  psig  or  four  times  (he 
MAWP. 

(c)  Each  hose  coupling  mus(  be 
designed  for  a  bursting  pressure  of  the 
greater  of  120  psig  or  4.8  tiaies  the 
MAWP  of  the  cargo  tank,  and  must  be 
designed  so  that  there  will  be  no 
leakage  when  conneded. 

(d)  SnitaH^  provision  must  be  made 
to  allow  for  and  prevent  damage  due  to 
expanaioOr  ooatractioQ,  jarring  aad 
vibration.  Slip  joinis  may  net  be  used  far 
this  purpose  in  die  lading  retention 
system. 


|h)  Use  stf  a  laa— tsHic  pipe,  valva  or 
connection  tint  is  not  as  strong  and  beat 
resistant  as  the  tank  material  is 
authorixd  anly  if  such  attacfaaMBt  is 
located  outboard  of  the  tadiag  retention 
systssfc 

79.1b  1 17i.34S-ia  as  added  at  94  PR 
25025,  ea  Jwa  1%  M89^  iia  tabia 
headHng  in  paiayaph  (e)  ialrodacfory 
text  is  amended  by  removhig  (he 
designation  "Table  1."  and  adding;  te 
ito  piBBK, -Milan  pan9-*phs  M . 
(b)(2).  (b)W^INH)K^W,W 
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introductoiy  text  (gHl)>  ^^^  0>)(3)  are 
revised  to  read  as  follows: 


S  171.345-10 

(a)  Each  cargo  tank  must  be  equipped 
to  relieve  pressure  and  vacuum 
conditions  in  conformance  with  this 
section  and  the  applicable  individual 
specincation.  The  pressure  and  vacuum 
relief  system  must  be  designed  to 
operate  and  have  sufficient  capacity  to 
prevent  tank  rupture  or  collapse  due  to 
over-pressurization  or  vacuum  resulting 
from  loading,  unloading,  or  from  heating 
and  cooling  of  lading. 

(2)  When  provided  by 

9 173.33(c)(l](iii)  of  this  subchapter, 
cargo  tanks  may  be  equipped  with  a 
normal  vent  Such  vents  must  be  set  to 
open  at  not  less  than  1  psig  and  must  be 
designed  to  prevent  loss  of  lading 
through  the  device  in  case  of  vehicle 
overturn. 

(3)  Each  pressure  relief  system  must 
be  designed  to  prevent  loss  of  liquid 
lading  due  to  pressure  surges  caused  by 
overturn  or  other  accident  This 
requirement  is  satisfied  by  a  pressure 
relief  syston  designed  to  withstand  with 
no  loss  of  lading  a  dynamic  pressure 
surge  reaching  30  psig  above  the 
designed  set  pressure  of  the  reUef 
system' and  sustained  above  the  set 
pressure  for  at  least  60  milliseconds.  Set 
pressure  is  a  function  of  MAWP  as  set 
forth  in  paragraph  (d)  of  this  section. 

(i)  After  August  31, 1992,  each 
pressure  actuated  relief  valve  which  is 
unseated  by  a  dynamic  pressure  surge 
described  in  paragraph  (a)(3)  of  this 
section  must  reseat  to  a  leak-tight 
condition. 

(A)  This  capability  must  be 
demonstrated  by  tests  which  subject 
pressure  actuated  relief  valves  to  a 
dynamic  pressure  surge  reaching  30  psig 
above  the  designed  set  pressure  of  the 
valve  and  sustained  above  the  set 
pressure  for  at  least  60  milliseconds. 
One  approach  to  such  a  test  procedure 
is  outlined  in  TTMA  RP  No.  81 — 

'  'Terformance  of  Spring-Loaded  Pressure 
ReUef  Valves  on  MC  306.  MC  307,  and 
MC  312  Tanks." 

(B)  The  total  volume  of  liquid  released 
during  the  test  may  not  exceed  one 
gallon. 

(ii)  After  August  31. 1995.  each 
pressure  relief  system  must  be  able  to 
withstand  the  dynamic  pressure  surge 
described  in  paragraph  (a)(3)  of  this 
section  with  no  loss  of  lading.  This 
requirement  must  be  met  regardless  of 
vehicle  orientation. 

(4)  Each  reclosing  pressure  relief 
valve  most  be  constructed  and  installed 
in  such  a  manner  as  to  prevent 


unauthorized  adjustment  of  the  relief 
valve  setting. 

(c)  Location  of  relief  devices.  Each 
pressure  relief  device  must  communicate 
with  the  vapor  space  above  the  lading 
as  near  as  practicable  to  the  center  of 
the  vapor  space.  For  example,  on  a  tank 
designed  to  operate  in  a  level  attitude. 
the  device  should  be  positioned  at  the 
horizontal  and  transverse  center  of  the 
tank:  on  tanks  sloped  to  the  rear,  the 
device  should  be  located  in  the  forward 
half  of  the  tank.  The  discharge  from  any 
device  must  be  unrestricted.  Protective 
devices  which  deflect  the  flow  of  vapor 
are  permissible  provided  the  required 
vent  capacity  is  maintained. 

(d)  Settings  of  pressure  relief  system. 
The  set  pressure  of  the  pressure  relief 
system  is  the  pressure  at  whidi  it  starts 
to  open,  allowing  discharge. 

(1)  Primary  pressure  relief  system. 
The  set  pressure  of  each  primary  relief 
valve  must  be  no  less  than  120  percent 
of  the  MAWP,  and  no  more  than  132 
percent  of  the  MAWP.  The  valve  must 
reclose  at  not  less  than  108  percent  of 
the  MAWP  and  remain  closed  at  lower 
pressures. 

(2)  Secondary  pressure  relief  system. 
The  set  pressure  of  each  pressure  relief 
valve  used  as  a  secondary  relief  device 
must  be  not  less  than  120  percent  of  the 
MAWP. 

(e)  Venting  capacity  of  pressure  relief 
systems.  The  pressure  relief  system 
(primary  and  secondary,  including 
piping)  must  have  sufficient  venting 
capacity  to  limit  the  tank  internal 
pressure  to  not  more  than  the  tank  test 
pressure.  The  total  venting  capacity, 
rated  at  not  more  than  the  tank  test 
pressure,  must  be  at  least  that  specified 
in  Table  I.  except  as  provided  in 

S  17&34a-10(d). 

•  •        •        *        • 

(1)  At  least  3  devices  of  each  specific 
model  must  be  tested  for  flow  capacity 
at  a  pressure  not  greater  than  the  test 
pressure  of  the  cargo  tank.  For  a  device 
model  to  be  certified,  the  capacities  of 
the  devices  tested  must  fall  within  a 
range  of  plus  or  minus  5  percent  of  the 
average  for  the  devices  tested. 

•  •       •       •       • 

0»)  •  •  • 

(3)  Set  pressure,  in  psig:  and 


80.  Section  17&345-11.  as  added  at  54 
FR  25026,  on  June  12, 1989.  is  revised  to 
read  as  follows: 

f17SJ45-11    Tankouliels. 

(a)  Each  tank  outlet  that  may  contain 
lading  in  any  tank  attitude  must  be 
equipped  with  a  stop-value  or  other 


leak-tight  closure  in  accordance  with 
this  section.  Tank  outlets,  closures  and 
associated  piping  must  be  protected  in 
accordance  with  S  178.345-6. 

(b)  A  self-closing  system  must  be 
provided  to  close  loading/unloading 
outlets  within  30  seconds  of  actuation. 
The  self-closing  system  must  consist  of 
an  internal  self-closing  stop-valve  (with 
remote  linkage  and  actuators)  or 
external  stop-valve  (with  energy  source, 
remote  linkage  and  actuator).  In 
addition,  the  self-closing  system  must  be 
designed  according  to  the  following: 

(1)  If  the  actuating  system  is  damaged 
or  sheared-off  in  an  accident  during 
transportation,  each  loading/unloading 
outlet  must  remain  securely  closed  and 
capable  of  retaining  lading. 

(2)  Any  loading/unloading  connection 
extending  beyond  an  internal  self- 
closing  stop-valve  or  the  innermost 
external  stop-valve  which  is  part  of  a 
self-closing  system  must  be  fitted  with 
another  stop-valve  or  other  leak-tight 
closure  at  the  end  of  such  connection. 

(3)  It  must  be  fitted  %vith  a  remotely 
actuated  means  of  closure  located  more 
than  10  feet  from  the  loading/unloading 
connection  where  vehicle  length  allows, 
or  on  the  end  of  the  cargo  tank  farthest 
away  from  the  loading/unloading 
connection.  If  a  cable  linkage  is  used,  it 
must  be  corrosion  resistant  and  effective 
in  all  types  of  environment  and  weather. 
In  addition: 

(i)  When  required  by  part  173  for 
materials  that  are  flammable, 
pyrophoric.  oxidizing  or  Poison  B 
liquids,  the  remote  means  of  closure 
must  be  activated  by  manual, 
mechanical,  or  thermal  means.  A 
thermally  activated  system  must  engage 
at  a  temperature  not  over  250*  F.  The 
means  by  which  the  system  is  thermally 
activated  for  closure  must  be  located  as 
close  as  practicable  to  the  loading/ 
unloading  connection. 

(ii)  Cargo  tanks  intended  exclusively 
for  lading  other  than  those  specified  in 
paragraph  (b)(4)(i)  of  this  section  do  not 
require  thermally  activated  self-closing 
systems  and  may  be  activated  by 
manual  or  mechanical  means  only. 

81.  Section  178.345-12  as  added  at  54 
FR  25026,  on  June  12. 1989.  is  revised  to 
read  as  follows: 

f  178445-12    Gauging  devlecs. 

Each  cargo  tank,  except  a  tank 
intended  to  be  filled  by  weight  must  be 
equipped  with  a  gauging  device  that 
indicates  the  maximum  permitted  liquid 
level  to  nvithin  0.5  percent  of  the  nominal 
capacity  as  measured  by  volume  or 
liquid  level.  Gauge  glasses  are  not 
permitted. 


82.  In  i  178.345-13.  as  added  at  54  FR 
25026,  on  June  12, 1989,  paragraph  (b)(2) 
is  revised  to  read  as  follows: 

(178.345-13   Prsesure  and  iMkage  tests. 

•        •        •        •        • 

(b)  •  •  • 

(2)  Pneumatic  method.  A  pneumatic 
test  may  be  used  in  place  of  the 
hydrostatic  test  However,  pneumatic 
pressure  testing  may  involve  higher  risk 
than  hydrostatic  testing.  Therefore, 
suitable  safeguards  must  be  provided  to 
protect  personnel  and  facilities  should 
failure  occur  during  the  test  The  tank 
must  be  pressurized  with  air  or  an  inert 
gas.  Test  pressure  must  be  reached 
gradually  by  increasing  the  pressure  to 
one  half  of  test  pressure.  Thereafter,  the 
pressure  must  be  increased  in  steps  of 
approximately  one  tenth  of  the  test 
pressure  until  test  pressure  is  reached. 
Test  pressure  must  be  held  for  at  least  5 
minutes.  The  pressure  must  then  be 
reduced  to  the  inspection  pressure 
which  must  be  maintained  while  the 
entire  cargo  tank  surface  is  inspected  for 
leakage  and  other  sign  of  defects.  The 
inspection  method  must  consist  of 
coating  all  joints  and  fittings  with  a 
solution  of  soap  and  water  or  other 
equally  sensitive  method. 

83.  In  S  178.345-14  as  added  at  54  FR 
2^27,  on  June  12, 1989,  paragraph  (e)(1) 
is  amended  by  removing  the  entry 

"Fusible  type "  under  the  heading 

"Pressure  relief  devices",  and 
paragraphs  (b)  introductory  text,  (b)(3), 
(b)(7)-(b)(15).  (c)(1),  (c)(2).  (c)(8),  and  (d) 
ate  revised  to  read  as  follows: 

$178,345-14    Marking. 

•  •        •        •        • 

(b)  Nameplate.  Each  cargo  tank  must 
have  a  corrosion  resistant  nameplate 
permanently  attached  to  it  The 
following  information,  in  addition  to  any 
applicable  information  required  by  the 
ASME  Code,  must  be  marked  on  the 
tank  nameplate  (parenthetical 
abbreviations  may  be  used): 

*  •        *        *        • 

(3)  Tank  (MAWP)  in  psig. 


(7)  Maximum  design  density  of  lading 
(Max.  lading  density),  in  pounds  per 
gallon. 

(8)  Material  specification  number — 
shell  (SheU  matt  yyy"*).  where  "yyy" 
is  replaced  by  the  alloy  designation  and 
.......  by  the  alloy  type. 

(9)  Material  specification  number — 
heads  (Head  matl,  yyy"*),  where  "yyy" 
is  replaced  by  the  alloy  designation  and 
"••*"  by  the  alloy  type. 

Note.— When  the  shell  and  heads  materials 
are  the  same  thickness,  they  may  be 
combined.  (Shellfthead  matl.  yyy***). 


(10)  Weld  material  (Weld  matl.). 

(11)  Minimum  thickness — shell  (Min. 
shell-thick),  in  inches.  When  minimum 
shell  thicknesses  is  not  the  same  for 
different  areas,  show  (top  — ,  side  — , 
bottom ,  in  inches). 

(12)  Minimum  thickness— heads  (Min. 
heads  thick.),  in  inches. 

(13)  Manufactured  thickness — shell 
(Mfd.  shell  thick.),  top  _  side  _ 

bottom ,  in  inches.  (Required  when 

additional  thickness  is  provided  for 
corrosion  allowance.) 

(14)  Manufactured  thickness— heads 
(Mfd.  heads  thick.),  in  inches.  (Required 
when  additional  thickness  is  provided 
for  corrosion  allowance.) 

(15)  Exposed  surface  area,  in  square 
feet 

(c)  *  *  * 

(1)  Cargo  tank  motor  vehicle 
manufacturer  (CTMV  mfr.). 

(2)  Cargo  tank  motor  vehicle 
certification  date  (CTMV  cert  date),  if 
different  from  the  cargo  tank 
certification  date. 

(8)  Lining  material  (Lining),  if 
applicable. . 

.       •       *       •       • 

(d)  Multi-cargo  tank. cargo  tank  motor 
vehicle.  For  a  cargo  lank  motor  vehicle 
having  one  cargo  tank  or  having  all  its 
cargo  tanks  not  separated  by  any  void, 
the  information  required  by  paragraphs 
(b)  and  (c)  of  this  section  may  be 
combined  on  one  specification  plate. 
When  separated  by  a  void,  each  cargo 
tank  must  have  an  individual  nameplate 
as  required  in  paragraph  (b)  of  this 
section,  unless  all  of  the  cargo  tanks  are 
identical.  The  cargo  tank  motor  vehicle 
may  have  a  combined  nameplate  and 
specification  plate.  When  only  one  plate 
is  used,  the  plate  must  be  visible  and  not 
covered  by  insulation  and  the  required 
information  must  be  listed  on  the  plate 
from  front  to  rear  in  the  order  of  the 
corresponding  cargo  tank  location. 

.        .        •        *        • 

84.  Section  178.345-15.  as  added  at  54 
FR  25028,  on  June  12, 1989,  is  revised  to 
read  as  follows: 

$178,345-15   Certmeation. 

(a)  At  or  before  the  time  of  delivery, 
the  manufacturer  of  a  cargo  tank  motor 
vehicle  must  provide  certification 
documents  to  the  owner  of  the  cargo 
tank  motor  vehicle.  The  registration 
numbers  of  the  manufacturer,  the  Design 
Certifying  Engineer,  and  the  Registered 
Inspector,  as  appropriate,  must  appear 
on  the  certificates  (see  subpart  F,  part 
107  in  subchapter  B  of  this  chapter). 

(b)  The  manufacturer  of  a  cargo  tank 
motor  vehicle  made  to  any  of  these 
specifications  must  provide: 


(1)  For  each  design  type,  a  certificate 
signed  by  a  responsible  official  of  the 
manufacturer  and  a  Design  Certifying 
Engineer  certifying  that  the  cargo  tai^ 
motor  vehicle  design  meets  the 
appUcable  specification:  and 

(2)  For  each  cargo  tank  motor  vehicle, 
a  certificate  signed  by  a  responsible 
official  of  the  manufacturer  and  a 
Registered  Inspector  certifying  that  the 
cargo  tank  motor  vehicle  is  constructed, 
tested  and  completed  in  conformance 
with  the  applicable  specification. 

(c)  The  manufacturer  of  a  variable 
specification  cargo  tank  motor  vehicle 
must  provide: 

(1)  For  each  design  type,  a  certificate 
signed  by  a  responsible  official  of  the 
manufacturer  and  a  Design  Certifying 
Engineer  certifying  that  the  cargo  tank 
motor  vehicle  design  meets  the 
applicable  specifications;  and 

(2)  For  each  variable  specification 
cargo  tank  motor  vehicle,  a  certificate 
signed  by  a  responsible  official  of  the 
manufacturer  and  a  Registered  Inspector 
certifying  that  the  cargo  tank  motor 
vehicle  is  constructed,  tested  and 
completed  in  conformance  with  the 
applicable  specifications.  The  certificate 
must  include  all  the  information 
required  and  marked  on  the  variable 
specification  plate. 

(d)  In  the  case  of  a  cargo  tank  motor 
vehicle  manufactured  in  two  or  more 
stages,  each  manufacturer  who  performs 
a  manufacturing  operation  on  the 
incomplete  vehicle  or  portion  thereof 
shall  provide  to  the  succeeding 
manufacturer,  at  or  before  the  time  of 
delivery,  a  certificate  covering  the 
particular  operation  performed  by  that 
manufacturer,  including  any  certificates 
received  from  previous  manufacturers, 
Registered  Inspectors,  and  Design 
Certifying  Engineers.  Each  certificate 
must  indicate  the  portion  of  the 
complete  cargo  tank  motor  vehicle 
represented  tfiereby,  such  as  basic  tank 
fabrication,  insulation,  jacket  lining,  or 
piping.  The  final  manufacturer  shall 
provide  all  applicable  certificates  to  the 
owner. 

85.  In  $  178.346,  as  added  at  54  FR 
25028,  on  June  12. 1989,  paragraphs  (d)(3) 
and  (d)(8)  are  revised  to  read  as  follows: 

$178,346   Specification  DOT  408;  cargo 


(178.348-1    QenerairequlranMnts. 

(d)  *  •  * 

(3)  Hie  knuckle  radius  of  flanged 
heads  must  be  at  least  three  times  the 
material  thickness,  and  in  no  case  less 
than  0.5  inch.  Stuffed  (inserted)  heads 
may  be  attached  to  the  shell  by  a  fillet 
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wekL  The  kmickk  raAttt  mad  <fi^ 
radtes  vetsos  (fiameter  BB^tation*  oi 
UG-32  do  not  ap|rfy.  SbeM  tectiont  of 
cwgo  taokt  dei^gned  with  a  non-circular 
cross  section  need  no4  be  ^ven  a 
preliminary  cnrvatnie,  as  prescribed  ia 

UG-79(b). 

•       •       •       •       • 

(8)  l%e  foDowing  pomgrapiis  m  Parts 
UG  and  UW  of  ttw  ASMS  Cede.  SectioB 
VBL  Division  I  do  not  apply.  UG-11, 
UG-12.  UG-^^.  UG-32(e).  UG-^ 
UG-35.  UG-44.  UG-78,  OG-77.  X3G-90, 
UG-«1.  UG-W.  IK>«7.  and  UW-13  J(f). 

•6.  h  1 178.346-2,  as  added  at  54  FR 
25028.  on  June  12, 1989,  paragraph  (a) 
Table  I  is  amended  by  lemoving  the 
cofaaan  heading  "Over  14  to  22"  and 
adding,  in  its  place,  "Over  14  to  23",  and 
by  Esmoving  ^  oolamn  heading  "23  and 
over"  and  adi&ig.  in  its  place,  "Over 
23";  and  by  revising  Table  I  headii^  to 
read  as  follows: 

I178J48-2   MatarislandMcfcnessof 


(a)*  •  • 

Table  L— Mimmum  thickness  of 
Heads  (or  Bulkheads  and  Baf- 
fles When  Used  as  Tank  Rein- 
forcement) UsiNQ  Mild  Steel 
(MS),  High  Strength  Low  Alloy 
Steel  (HSLA).  AusTENmc  Stain- 
less Sieel  (SS)  or  Alumohum 
(AL)— Expressed  in  Decimals  of 
AN  INCH  After  Forming 


87.  In  S  178348-10.  as  added  at  54FR 
2S028.  on  {ane  12. 1988,  par^«{riis 
(bX2^  ((4  and  (d)  are  revised  to  read  as 
follows: 


{178J48-18 


(2)  ^A^ien  intended  fofttse  only  for 
lading  aasetiag  the  leqaiieaMats  of 
1 17a.33(eHlXiii)  of  ttiis  siriidiapter.  tine 
cargo  tank  may  be  equipped  with  a 
noraal  veaL  Sach  vents  must  be  set  to 
apen  at  not  leas  thaa  1  psig  aad  saust  be 
designed  to  prevent  less  df  lading 
through  the  device  in  case  of  vehicle 
upset 

(c)  Pressure  settings  cf  relief  rahes. 

(1)  Notwithstanding  the  reqainarants 
in  1 178.345-10,  the  set  pressure  of  each 
primary  relief  valve  must  be  not  less 
than  125  percent  of  the  MAWP  or  3  J 
psig,  whichever  is  greater,  and  not  more 
than  138  percent  of  ^  MAWP.  Hie 
valve  must  dose  at  no  less  than  uie 
MAWP  and  remain  dosed  at  lower 
Pf 


(2)  Sadi  vacaam  refief  device  must  be 
set  to  open  at  no  flKN«  tiMHS  8  oanoes 
vacuum. 

[d)  Venting  capacities.  (1)  la  addition 
to  Uw  mqaireaents  in  1 17t345-18(e), 
the  primary  pressure  relief  valve  anst 
have  a  veniing  capacity  of  at  least  84XX) 
SCFH  of  free  air,  rated  at  not  greater 
than  the  tasik  test  pressure. 

(2)  Each  vacuum  relief  system  sdust 
have  student  capacity  to  Omit  the 
vacuum  to  1  psig. 

(3)  If  pressure  loading  or  tadoading 
devices  sre  provided,  the  relief  system 
mast  have  adequate  vapor  aad  bquid 
capacity  la  limt  the  tank  pressure  to  tl» 
cargo  tank  test  pressore  at  marimani 
loatkng  or  luilnading  rate.  Hw  maximiim 
loading  and  unloadbig  rates  must  be 
included  on  the  metal  specificafion 
plate. 

8&  In  S  17a.3«-13.  as  added  at  54  FR 
25029,  on  faae  12, 1880,  paregniA  (c^  is 
rei^sed  to  read  as  fioOows: 


f178.34»-13    Pressure 


[c]  Leakage  iesL  (1)  Any  venting 
device  set  to  discharge  at  less  tiian  tite 
leakage  test  pressure  must  be  removed 
or  readered  iaopentive  duriqg  tite  leak 
test 

(Q  Where  applicBble,  the 
Eavireioaei^l  ProtectioB  Agency's 
"Method  27— Oetenninati^  of  V^or 
Tightness  of  Gasoline  Ddivcry  Tank 
Using  Pressure — ^VaoHun  Test,"  a»  set 
forth  in  40  CFR  pot  flO.  anKodix  A.  is 
an  aoo^table  alternate  leakage  tesL 

89.  In  1178.347.  as  added  at  54  FR 
25028,  on  Jime  12. 1989,  paragr^hs  (d) 
istFoductoiy  text  (dH3)  and  (d)W  we 
revised  to  read  as  fbllowa: 


{17«lS47 


DOT4«7i 


(d)  EaA  cargo  tank  built  to  this 
specificritiaB  with  MAM^  of  35  psig  or 
less  must  be  "constructed  in  accordance 
with  the  ASMS  Code"  except  as 
modified  herein: 


(3)  The  knuckle  radius  of  flanged 
heads  must  be  at  least  three  times  the 
material  tkickaess,  and  in  no  case  less 
than  8.5  inch.  Staff ed  fimerted)  heads 
may  be  attached  te  the  riiell  by  a  fillet 
weld.  The  luiuGUe  radius  end  ^^tik 
radias  weisus  diauMter  fiautetions  ci 
lXr-32  do  aot  apply  for  cargo  tank 
motor  vehicles  «^  a  MAWP  at  35  psig 


or 


(8)  Hw  luuiiwing  pai'sgfaphs  in  Parts 
UG  and  UW  of  tile  ASffi  Oode.  Section 
Vm.  Divisian  I  do  not  apply:  UG-11, 
UG-12,  UG-22(g),  UG-92fe).  UG-34, 


OG^SS,  UG-M.  UG-78.  UG-77.  UG-80. 
UG-81,  UG-^e,  UG-«7,  and  UVIM3.1(f). 
90.  In  §  178.347-Z  as  addinl  at  54  FR 
25030,  on  June  12. 1080.  parapaph  (a) 
Table  I  and  II  headings  are  revised  to 
read  as  follows: 

y  t  f  SaSSr  m    Matsfval  ana  tMclBtasa  of 


(a)  •  *  • 

T^tfiLE  I  Minimum  Thkxness  of 
Heads  (or  Bulkheads  and  Baf- 
fles When  Used  as  Tank  Rein- 
forcement) Using  Mild  Steel 
(MS).  High  Strength  Lx)w  Alloy 
Steel  (HSLA),  Austenitic  Stain- 
less Steel  (SQ  or  Alumnum 
(AL)— Expressed  in  Decimals  of 
AN  Inch  After  Forming 


Table  H.— Minimum  Thk^kness  of 
Shell  Using  Mild  Steel  (M^. 
High  Strength  Low  Alloy  Steel 
(HSLA).  Austenitic  Stainless 
Steel  (SS)  or  Aluminum  (AL)— 
Expressed  in  Decimals  of  an 
Inch  After  Forming 


9L  In  S  178.347-ia  as  added  at  54  FR 
2S090,  on  June  IZ 1989.  paragn^  (a)  is 
amended  by  revising  the  reference 
"5  178.340-10"  to  read**?  178.345-10", 
and  paragraphs  (b)  and  (d)  are  revised 
to  read  as  follows: 

(178.847-10   Pressure  rslar. 

•  •        •        •        • 

(b)  Type  and  Coastructioa.  Vaouun 
rehef  devices  are  not  requoed  for  cargo 
tanks  designed  to  be  loaded  by  vacuum 
or  built  to  withstaad  fuU  vacuum. 

•  •       •       •       « 

(d)  Venting  capacities.  (1)  The 
vacuum  relief  system  must  fimit  the 
vacuiun  to  less  than  80  percent  of  the 
design  vacnim  capability  of  the  cargo 
tank. 

(2)  If  pressure  loading  or  unloading 
devices  are  provided,  fee  relief  system 
nnnt  have  adequate  vapor  and  l^aid 
capacity  to  limit  the  tank  pressure  to  the 
cargo  tank  test  pressure  at  maxanum 
loading  or  unkwdiag  sate.  Ike  flHudaaim 
loading  er  anfeading  rate  omst  be 
included  on  the  metel  spedfic^iea 

plate. 

•  •       *       •»       •      ~ 

92.  In  { 178.348-1.  as  added  at  54  FR 
25031.  on  June  12. 1989,  paragraphs  (d), 


(e)(1),  (e)(2)  introductory  text,  (e)(2)(ili) 
and  (viii)  are  rsvised  to  read  as  follows: 

1 178348-1    Qsnsral  rsQulrainsnls. 

(d)  Each  cargo  tank  having  a  MAWP 
greater  than  15  psig  must  be  of  circular 
cross-section. 

(e)  •  *  •      I 

(1)  MAWP  ^ater  than  15  psig  must 
be  "constructed  and  certlHed  in 
conformance  vrith  the  ASME  Code";  or 

(2)  MAWP  of  15  psig  or  less  must  be 
"constructed  ia  accordance  with  the 
ASME  Code,"  except  as  modified 
herein: 


(iii)  The  knuckle  radius  of  flanged 
heads  must  be  at  least  three  times  the 
material  thickness,  and  in  no  case  less 
than  0.5  inch.  Stuffed  (inserted)  heads 
may  be  attached  to  the  shell  by  a  fillet 
weld.  The  knuckle  radius  and  dish 
radius  versus  diameter  limitations  of 
UG-32  do  not  apply  for  cargo  tank 
motor  vehicles  with  a  MAWP  of  15  psig 
or  less.  Shell  sections  of  cargo  tanks 
designed  with  a  non-circular  cross 
section  need  not  be  given  a  preliminary 
curvature,  as  prescribed  in  UG-79(b). 

(viii)  The  following  paragraphs  in 
Parts  UG  and  UW  of  the  ASME  Code. 
Section  Vm.  Division  I  do  not  apply: 
UG-11.  UG-12.  UG-22(g).  UG-32{e). 
UG-34.  UG-35.  UG-44.  UG-78.  UG-77. 
UG-80.  UG-81.  UG-96.  UG-07,  and  UW- 
13.1(f). 

93.  In  1 17a348-2,  as  added  at  54  FR 
25031.  on  June  12, 1988.  paragraph  (a),  in 
Table  L  under  the  column  "Volume 
capacity  (gallons  per  inch)",  the  third 
entry  is  revised  to  read:  "Thickness 
(inch),  alumioum";  under  the  column  "10 
or  less",  the  entry  "Over  18  to  26  lbs"  is 
revised  to  read  "Over  16  lbs";  the  Note 
following  Table  n  is  removed,  and  Table 
I  and  n  headings  are  revised  to  read  as 
follows: 


S  178.348-2 


■anvnai 


ana  uiimimaoi 


'   1 

LE  L— i4l^ 


Table  IL— Minimum  Thickness  of 
Shell  Using  Mild  Steel  (MS). 
High  Strength  Lo  Alloy  Steel 
(HSLA)  or  AusTENmc  Stainless 
Steel  (SS)  or  Aluminum  (AL)— 
Expressed  in  Decimals  of  an 
Inch  After  Forming 


94.  Section  178.348-9,  as  added  at  54 
FR  25032,  or  June  12. 1989,  is  revised  to 
read  as  follows: 

9178.348-9    Pumps,  piplna,  hoses  and 
connections. 

Each  pump  and  all  piping,  hoses  and 
connections  on  each  cargo  tank  motor 
vehicle  must  conform  to  {  178.345-9, 
except  that  the  use  of  nonmetallic  pipes, 
valves,  or  connections  are  authorized  on 
DOT  412  cargo  tanks. 

95.  Li  S  178.348-10.  as  added  at  54  FR 
25032.  on  June  12, 1989.  paragraph  (a)  is 
amended  by  revising  the  reference 

"8  178.340-10"  to  read  "5  178.345-10"; 
and  paragraphs  (b)  and  (d)(3)  are 
revised  to  read  as  follows: 

{178.348-10    Pressure  rsHef. 

(b)  Type  and  construction.  Vacuum 
relief  devices  are  not  required  for  cargo 
tanks  designed  to  be  loaded  by  vacuum 
or  built  to  withstand  full  vacuum. 


Table  L— Minimum  Thickness  of 
Heads  (or  Bulkheads  and  Baf- 
fles When  Used  as  Tank  Rein- 
FORCEMEirr)  Using  Mild  Steel 
(MS),  High  Strength  Low  Alloy 
Steel  (HSLA).  Austenitic  Stain- 
less Steel  (SS)  or  Aluminum 
(AL)— Expressed  in  Decimals  of 
AN  Inch  After  Forming 


(d)  •  •  • 

(3)  Cargo  tanks  used  in  dedicated 
service  for  materials  dassed  as 
corrosive  material,  with  no  secondary 
hazard,  may  have  a  total  venting 
capacity  which  is  less  than  required  by 
S  178.345-10(e).  The  minimum  total 
venting  capacity  for  these  cargo  temks 
must  be  determined  in  accordance  with 
Uie  formula  contained  in  §  178.270- 
11(d)(3).  Use  of  the  approximate  values 
given  for  the  formula  in  8  178.270- 
11(d)(3)  is  acceptable  as  this  will 
provide  a  great  vent  capacity 
requirement 

part  180-continuinq 
quaufication  and  maintenance 
of  packagings 

96.  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 
Authoilty:  48  U.S.C.  App.  1803;  49  CFR  part 


S  180.401    [Amended] 

97.  Section  180401,  as  added  at  54  FR 
25033,  on  June  12, 1989,  is  amended  by 
ad<Ung  "107,"  immediately  preceding 
•171". 

98.  In  8 180.403.  as  added  at  25033.  on 
June  12. 1988,  a  definition  for  "Corrosive 


to  the  tank/valve"  is  added 
alphabetically  and  defhdtions  for 
"Modification,"  "Owner."  and  "Repair" 
are  revised  to  read  as  follows: 

8180.403    Definitions. 


Corrosive  to  the  tank/valve  means  a 
lading  meets  the  criteria  for  corrosivity 
specified  in  8  173.240  of  this  subchapter, 
for  the  material  of  construction  of  the 
tank  or  valve;  or  the  lading  has  been 
shown  through  experience  to  be 
corrosive  to  the  taink-or  valve. 


Modification  means  any  change  to  the 
original  design  and  construction  of  a 
cargo  tank  or  a  cargo  tank  motor  vehicle 
whidi  affects  its  structural  integrity  or 
lading  retention  capability.  Excluded 
from  this  category  are  the  following: 

(1)  A  change  to  motor  vehicle 
equipment  such  as  lights,  truck  or 
tractor  power  train  components,  steering 
and  brake  systems,  and  suspension 
parts,  and  changes  to  appurtenances, 
such  as  fender  attachments,  lighting 
brackets,  ladder  brackets;  and 

(2)  Replacement  of  components  such 
as  valves,  vents,  and  fittings  with  a 
component  of  a  similar  design  and  of  the 
same  size. 

Owner  means  the  person  who  owns  a 
cargo  tank  motor  vehicle  used  for  the 
transportation  of  hazardous  materials, 
or  that  person's  authorized  agenL 

Repair  means  any  welding  on  a  cargo 
tank  wall  done  to  return  a  cargo  tank  or 
a  cargo  tank  motor  vehicle  to  its  original 
design  and  construction  specification,  or 
to  a  condition  prescribed  for  a  later 
equivalent  specification  in  effect  at  the 
time  of  the  repair.  Exduded  from  this 
category  are  die  following: 

(1)  A  change  to  motor  vehicle 
equipment  such  as  lights,  truck  or 
tractor  power  train  components,  steering 
and  brake  systems,  and  suspension 
parts,  and  changes  to  appurtenances, 
such  as  fender  attachments,  lighting 
brackets,  ladder  brackets;  and 

(2)  Replacement  of  components  such 
as  valves,  vents,  and  fittings  with  a 
component  of  a  similar  design  and  of  the 
same  size. 

(3)  Replacement  of  an  appurtenance 
by  welding  to  a  mounting  pad. 

99.  In  8 180.405,  as  added  at  54  FR 
25033,  on  June  12, 1989.  paragraph 
(c)(2)(iii)  is  amended  by  removing  the 
words  "MC  304  or  cargo"  and  adding,  in 
their  place,  the  words  "MC  304  cargo"; 
the  last  sentence  in  paragraph  (e).  and 
paragraphs  (b).  (f)  introductory  text 
(f)(l)(ii)  introductory  text  (fH2).  (IK*). 
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(g)(1).  (g)(2). »  and  W  iBtrodKlafy 
text  aie  revised  to  lead  as  ieUowK 


IIMUOS    QutftlcattMOfcvto 


(b)  Cargo  tank  specifiootions.  Te 
qualify  as  an  authorized  packaging,  each 
cai>go  teak  must  oesf  enn  to  this  subpart, 
the  applicable  nqairements  specified  in 
part  173  of  tUs  subchapter  for  the 
specific  lachog  and,  when  a  DOT 
specification  cargo  tank  is  reqtund,  aa 
applicable  qiecificatioB  in  effect  on  tks 
date  the  initial  coastruction  began:  MC 
300.  MC  301,  MC  302,  MC  308,  MC  304. 
MC  305.  MC  30Q,  MC  307.  MC  3ia  MC 
311,  MC  312.  MC  330,  K<C  331,  MC  338, 
DOT  408.  DOT  407.  or  DOT  412 
(f  178^37.  S  178.338,  8  178345,  fi  170346, 
S  178.3^.  S  178.348  of  this  Bubchaptw). 
However.  OMistruction  of  MC  306,  MC 
307.  or  MC  312  cargo  tanks  meetiag  the 
requirements  of  the  applicable 
specification  in  effect  on  December  30. 
1990.  is  authorized  until  August  31. 1993. 

•  •       •       •       * 

(e)  *  *  *  During  Ae  period  the  cargo 
tank  is  in  service,  the  owner  of  a  caigo 
tank  that  is  remarked  in  this  manner 
must  retain  at  die  owner's  princ4>al 
place  of  business  a  copy  (A  the  last 
exemption  in  effect. 

(f)  MC  306.  MC  307.  MC  312  cargo 
tanks.  Either  a  Registered  Inspector  or  a 
Design  Certifying  Engineer  and  the 
owner  of  a  MC  306,  MC  307  or  MC  312 
cargo  tank  motor  vehicle  constructed  in 
accordance  with  and  used  under  an 
exeaiption  issaed  before  December  31. 
1990,  y»t  aufliorixes  a  condition 
specified  in  this  paragraph  shall 
ejtaraine  the  cargo  taric  motor  vehicle 
and  its  design  to  determiae  if  it  meets 
the  requirements  of  the  applicaUe  MC 
306,  MC  307  or  MC  312  specification  m 
effect  at  the  time  of  manufacture,  except 
as  specified  herein. 

•  •        •        •        • 

(ii)  An  oudet  equipped  with  a  self- 
closing  system  wUdi  includes  an 
external  stop-vahre  must  have  the  stop 
valve  and  associated  piping  protected 
within  the  vehicle's  rear-end  tank 
protection  device,  vehicle  frame  or  an 
equ^y  adequate  accident  damage 
protection  device  (See  S  178.345-8  of 
this  subchapter.)  Tbe  self-closing  system 
(See  §  178.345-11  of  tfiis  subchapter) 
must  be  equipped  with  a  remotely 
actuated  Dnaas  of  cloeure  as  fbllowa: 


(2)  A  vaconm-leaded  caigo  tank 
constrautad  after  Aagost  1. 1981.  or  *e 
date  ^edfiad  ia  the  applic^lc 
exeai^tien.  in  caafsnaaaoe  wMi 
para9«|rii  fQ(l)  of  this  aediaa,  utoept 
that  an  eutiet  ls«qai|iped  aridi  an 


external  vahae  wtek  is  aot  part  of  a 
sdf-closiag  system: 

0)MHat  be  equipped  wiA  a  self- 
dosing  system  prior  to  Septeoiber  1, 
1993. 

fii)  May  be  remarked  and  certified  in 
accoodaace  with  paragraphs  (fK5)  and 
(6)  of  this  section  afler  the  oai^o  tsadc 
motor  vehicle  has  been  equipped  with 
the  self-closing  system. 

•  •        •        •        • 

(4)  A  vacuuss-loaded  cargo  tank 
.  constructed  prior  to  August  1, 1981,  in 
conformtmce  with  paragraph  (fj(l]  of 
this  section,  except  for  paragraph 
(f)(l)(i)  of  this  section,  and  an  ondet  is 
equipped  with  aa  external  valve  t^iich 
is  net  part  of  a  self-closing  system: 

(i)  Mast  be  equipped  with  a  self- 
closing  system  prior  to  September  1, 
1993. 

(ii)  May  be  remarked  and  certffied  in 
accordance  with  paragraphs  (fHS)  and 
(6)  of  this  section  after  the  cargo  tank 
motor  vehicle  has  been  equipped  with 
the  self-closing  system. 

*  •       *       •       • 

(8)  *  •  * 

(1)  On  or  befcwe  August  31. 19^.  each 
owner  of  a  cargo  tank  manufactured 
prior  to  Decen^er  31. 1990.  auAorized 
for  the  transportation  (rf  a  hazardous 
material,  must  have  the  casfp  tank 
equipped  with  manhole  assemblies 
conforming  with  49  CFR  178.345-5 
except  for  the  marking  requirements  in 
49  CFR  178.345-5(6)  and  tbe  hydrostatic 
testing  re<^jdrement  in  178.345-5(b)  of 
this  subchapter.  Manhole  assemblies 
installed  on  an  MC  30a  MC  301.  MC  302. 
MC  303.  MC  305.  MC  806.  MC  310,  MC 
311  or  MC  312  cargo  tairic  prior  to 
December  31. 1900,  which  are  marked  or 
certified  in  writing  as  confonnisg  to 
TTMA  RP  No.  61  may  be  considered  to 
be  in  compliance  with  thin  paragraph. 
Any  manhole  assembly  installed  oa  a 
cargo  tank  after  December  30, 1990  most 
meet  the  requirements  ia  49  CFR 
178.345-5. 

(2)  The  owner  of  an  MC  300.  MC  301, 
MC  302,  MC  363,  MC  305,  MC  306,  MC 
3Sa  MC  311.  or  MC  312  carge  tank 
manufactured  prior  to  December  31. 
1990.  which  is  equipped  with  a  manhole 
assembly  or  assemblies  manufactured 
prior  to  December  31, 1990,  which  are 
not  certified  HI  conformance  with  TTMA 
RP  No.  61  may  have  them  certified  in 
accordance  with  the  Recommended 
Practice  by  the  manufacturer  of  the 
manhole  cloeaia.  Those  maidiole 
cloeaKS  which  ttie  annalactaser  caratot 
indentify  «id  aert%.  «r  far  which  Ae 
manufacturer  cannot  be  identified,  may 
ba  tested  and  oerUfied  ia  accordance 
wHh  1 1  MA  IVNo.!^.  These 


certifications  must  be  performed  on  w 
t^etore  Aegast  31. 1995. 

•  •       *        •       • 

(h)  Pressure  Relief  System.  Properly 
innctioBing  redoing  pressure  rehef 
valves  and  fraa^ble  or  fasible  vents 
need  not  be  replaced.  However, 
replacement  is  authorized  on  DOTMC- 
specification  cargo  tanks  as  pravided  in 
paragraph  (cX2)  of  this  section. 
Redosing  pressure  relief  valves  whida 
are  replaced  for  any  reason  must  meet 
the  following  requirements: 

(1)  After  August  3t  1992. 
replacements  for  any  redosing  pressure 
relief  valve  must  be  capable  of  reseating 
to  a  leak-tight  condition  after  a  pressure 
surge,  and  the  volume  of  lading  released 
may  not  exceed  one  gallon.  Specific 
performance  requirements  for  these 
pressure  relief  valves  are  set  forth  in 

S  178.345-10(b)(3)(i]  of  this  subchapter. 
This  requirement  applies  to  DOT  406, 
DOT  407  and  DOT  412  cargo  laak  motor 
vehides  and  to  all  DOT  MC- 
specification  cargo  tanks  except  MC  330, 
MC  331  and  MC  338:  and 

(2)  After  August  31. 1995.  any 
redostag  pressure  relief  valve  installed 
on  any  DOT  406,  DOT  407  or  DOT  412 
cargo  tank  motor  vehicle,  either  on  new 
units  or  as  rqilacements.  must 
wtflistand  pressure  surges  with  no  loss 
of  lading  regardless  of  vehicle 
orientation.  Spedfic  performance 
requirements  for  these  pressure  refief 
valves  are  set  forth  in  §  178.345- 
10(b](3](ii)  of  this  subchapter. 

•  •        *        *        * 

(k)  DOT  specif icatioa  cargo  tank  witb 
no  marked  desifft  pressure  or  a  marked 
design  pressure  c^less  than  Spsig.  Utt 
owner  of  an  MC  300,  MC  301,  MC  302, 
MC  303,  MC  305,  MC  306  or  MC  312 
cargo  tank,  which  has  a  pressive  relief 
qrstem  set  at  3  ps^  may  mack  or 
remaric  tiie  cffigo  tank  with  an  MAVkV 
or  design  pressure  of  not  greater  tfiaa  % 
psig. 

100.  In  S  180.407,  as  added  at  25635,  on 
June  12. 1989.  the  section  heading  is 
revised,  paragcaphs  (a)(4]  and  \fl)\^)  are 
redesignated  as  paragraphs  (a)(5J  and 
taK6]  respective^,  paragraph  (e)(3)  is 
veowved  and  para^aphs  '(e)(4)  through 
fe^)  are  redesignated  as  pan^gr^ilu 
(e)(3)  thraagh  (e)(5)  re^[iectively, 
paragraphs  (g)(l)(iiiHviii)  are 
redesignated  as  paragraphs  (^l)pv}- 
fbc)  respectively;  new  paragraphs  (a)(4), 
|<D(2Mix).  (Dtaj.  (D(4)  and  (g)(l)tiii)  are 
added;  and  paiagMphs  ^)  iatrodactory 
text,  (b)(3).  (c),  (d)(1),  (d)(2)(vHviii), 
(d)(3),  (d)(4),  (e)(2)(ii).  (e)(3).  (f)(l)(U), 
(g)(5)(ii).  (g)(6).  (h)(1).  (h)(3).  (i)  and 


tneal\y(design8tedipar8gi^^:(ef)P),  and 
(g)(l()M*4)'flXB'BV)««d.to  nadias^noars: 

i\«LWr  DaqUitsaiefnBfortastand 
inipvciiQn  vTspvcnicraon  whjiu  isnics. 

'(iD'Eadh  ca^go  tarikinust  J}e  evmuated 
in  accordance  with  the  acceptable 
resuhs  bf'tests  and  inspections 
prescribed  in)18p.411. 


flbyOkfndUiaas  tequmng:t^t!and 
inspeaUmi'  of-  aaego  tanks.  'Wllhetft 
regard  to  any  other  tarit'or  inspecition 
requirements,  a  specification  cargo  tank 
must  be  tested  and  inspected  in 
•acaozdaneenuith-ttiiB^sectianipriarito 

further  tose  if: 

•       «►       <•        •       ■»    • 

'{SyThB  cargo 'taiikliasi>een  oiit  df 
hazardous  materids  transpoftation 


semme  fisra  inriafl  eT  one  yeerar>niofe. 
Eaohitmge  toiiki&atlfaas'beanfOttt'iff 
hazardous  materials  transportation 
service  for  a  period  of  one  year  or  more 
must  be  pressure  tested  in  accordance 
(wtti'f  lMKtK((8)ipriart«  further luse. 

[di  UBiiBdicttagtsmdiinspedtian.  Cadi 
■spedficatiBn  (CBi^ 'talk  innAt  belt  eSted 
mnj  •fp^piwHwil  giH5iqieoHled  .in  Ae 
fbllawingTldile  dqr  an  iinspadtor  meeting 
thetpialfficatians  in  4  tiaooao. 


>QEMlNUitANCEDA.tES-:lNSRECTI0N8.AN0iRETE6T8iUNDER  §  1B0i407(CI) 


••hrta»f<m>iw«itn.(uf»>Hwfc-owBifc«llon.  configuration, and.MmiM) 


ExtefTMl  Visuai  tnapeotiDn: 

Al  caigo  tanksil*aiaMd>lo.belaMladik)r vacuum  with  ha  qp«nin9.raar  haads.. 
AH  ottwr  cwgo'tate — - 

ifiwrnw  vwMDivMfwcvon: 

AH  IfiiiSlid  uagijlf**.  axwpt  MC1330.IMC  331.  MCaas 

.Alt  aaqioilaMaiusiMponingiiadii H'cwuaiiw  to  the  tar* 

Alt  Qliwr  catgo  tanks,  axcapt  MC  JSB 

Lining '  InspoCtton: 

AN  lined  cargoUaMairansporting'lading'Corrosive  to  tlvttanic — 

I  BUllBUri  TiBl 

Ail  cargoamto eWBiM.MC 388 

Pressure  Relest 


CSate^^whtcli  first  tMt  nwstte'oenipisMl  faeonoain) 


September  1.1991. 
SeptemlMr  1,1991. 


feptmaeri.nsgi.. 
atplMnlMr.l.  1901.. 
.September  1, 1995.. 


September  1,1991. 
September  1.  1961. 


(Hydrostatic  nr  pneuraatid)  (See  Notes  2  and  3) _ - 

All  cvgo>tartks^«(11ich-are  insulated  with  no  manlK)te  or  insulatad  JiHilinBd.  BKoept 

.iMcaaB. 

Allxaw>>tantiB.deeiBiMd>io  be  loaded.by  vacuum  with  full  opening  rear  haada , 

MC  330  and  MC'3S1  cargo  tanks  in.chladneiaervioe 

Ail  other  cargo  tanks 

TtMioMisTeat 

All  uniinBloaq|Dasi)hs.in-oaRDaiwe:aec«iae.  except  MC  338 


1.1991. 


September  1. 1992 

September  1. 1992 

September  1, 1995 


after  Brsl 


21 
5<yae(a. 


Se|itember>1..l992..- 


(tote  l:.lf  axwaDJank.to.subiact.lo.an.appiicable  inap«>ien-er  lest 'wquiiei  newt 'wHderlhefegalBtioiw  in  •♦'ortwlJaownbiiraD^^ 
specified-by-aieqrinaiiem m  vffsct  onUeceraber  30.  199M»neo«apieting  ms  laquired  ImpertionBr.test  occwsAetoe  Jtjexempiwice.date  teiad*  TaWe  I.  the 
earlier  date  applies. 

.Nate.2:7DWMre,lBatir»is.i»t.aqiMad  forMC  330andatC'331-uartfD'tanks  in  ^tedicated  sodium  metal  »?«*£»•,     .        .__  _^^^ i.^  .„...*«,«i  -«...i 

1*)te-3:-Pre8Suffl1e«lingis  not  required  for  uninsulatKl*»«njBa|Dttante.;wtthiaaaB.gn  pressure  or  MAWP  15  pstger  laas.<«hieh  Moeiye.an«rtBmalwBuai 
inspection  ana:Sning<Mipec«eniat>leaat'enee«eaehi«ar. 


L 

Bulahc 


.(4)  *  •  * 

(1)  Where -insuktionipreohideB 
extecnal  visual, in4>eotion,  the'octigo 
tank  imuat  tbe,giuan  <a  ouisual  lintemal 
inspection  <in  <aooordanoe  with 
§  18a40^(a).  3%e  tank  must  >be 
hydsostaticallyaripnaumaticaUy  teeted 
in  accoidanoe  wd|h4 180i407ic)  andi^ 
where: 

(i)  Visual  ^inspeotion  is  piecludedtbir 
bothintemaliooatiqg  and  external 
insulation,  or 

(ii)  Visual  linqpcdtion  is  ipEeduded'fa^r 
external  dnsulatian,  and  Ihe'oargo  lank 
is  nottaguipped  «rith  ta  imanhdle  .or 
inspection  openiog. 

(«)•*• 

'\pi)  iMiaainglfaalls,  juits  tand  iudfale 
links  or^dlamentsanustihe  jeplaoed.  and 
loose  holtsiandsaitsimustiieitightonad: 

(vi)  All  markings  on  tbecoai^itank 
requiied  byiperls  IW-and  iliOimi^  be 
logMe; 

(vii)  The  cargo  tank  motm-'vehide 
inusttaai&nmite9>afto.SB8andJ96-df  ' 
tthistille.(theJ?eiieial:MotarcCaBier 
Safety  Regulations)  and.  where 


appropriate,  part'STl'offliis'title'ffte 
Federdl-MOtDrTehidle -Safety 
Standards): 

JviiDJVH  major  .appurtenances  .and 
StEudtucal  attachments von  Ihexargo  tank 
indudii{g,iuitJiot limited  to,  .suspension 
SystemattachoKiLtB,  connecting 
.structures,  and  thosexelamants  bf-the 
jQiparxoi|pleri(fi{th  wheel) 'assembly 
that.oanibeinqieated^withDut 
dismantliiig'the  upper  coupler  Ififtfa 
wheel)  assembly  jnust  -be  'inspartad  ior 
any  coiiDSiontor(damageiwhidi<might 
prevent-aaie  operation. 

i{vi)  t^orioaigo  laidcs  iransporting 
lading'oorrosfve  to  the  'tank,  areas 
covered'by'lhe  upperfcoigjler  Piffli 
whedl)  assembly  must 'be  inspBCtefl  at 
least  once'in"eadi  twoyear-period'for 
corroded  and  abraded  areas,  dents, 
distortions.'defBctsin  wdds,!and<any 
other  condition ftatTrii^Jtaender'flre 
tank  'unsafe  TtFrtransportaf  ion  -service. 
The  nppercoopler'fWfh  in^el) 
assembly  must  be  removed Trum  "fire 
cargo  tank  for  this  inspection. 


(3)  All  redlosing  piessupe  TelieT  valves 
mu«  'be  •ejftemdlty  inspected  Tor  any 
corrosion  or  damage  which  mi^ 
prevent  safe  operation.  All  redosing 
:pBBUze  TdliefwihwB' on  oaigo  tanks 
carrjiing  Ictdingaonosive'to  tbe  waive 
muatibeTemoved  irom  the  cargo  'taiik  for 
iimpmiiinn  and ttestii^.  Each  redosing 
pTeasuB  tdlief'vahie  raquired  to 'be 
remouad  andttetfted  must  open  at '^ 
requindast^piassure  and  reseat  to  a 
IpHkiHgtit  xiondttion^>60  percent  of  the 
9Bt4tO'disdiaige>pres6ure'or'the  pressare 
presctibBdiforithe«pplicdUle  cs^oitailk 
spadfioaliun. 

(^)  Curfudad'or -abraded  areas  'df the 
caigo  wall  muSt-bethidcnees  tested  in 
Bcooidance  avith  'the  iprooadures  s^ 
forth  iin.paJBgraiih6f(r)(a).'(J)(8).l(i)fB)=Bnd 
(t)KI)  df  tthisfseotian. 

'l«J)-  ••  • 

ill)  Taiflc'Hners-must'bc  bispeCtefljs 
•specffied  \  'Mn.ilD7fF). 

(3)  Gorrodga  or  ribradedTO^as  of  Ae 
cargo  tank "wrillTnust  "be  •flrickness 'tested 
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in  accordance  with  paragraphs  (i](2). 

(0(3).  (i)(5)  and  (i)(e)  of  this  section. 

•  •       •       •       • 

(0  •  •  • 

(!)••• 

(ii)  The  prol>e  must  he  passed  over  the 
surface  of  the  calibration  block  in  a 
constant  uninterrupted  manner  until  the 
leak  is  found.  The  leak  is  detected  when 
a  white  or  light  blue  spark  forms.  (A 
leak-free  lining  causes  a  dark  blue  or 
purple  spark.)  The  voltage  must  be 
adjusted  to  the  lowest  setting  that  will 
produce  a  minimum  0.5  inch  spark, 
measured  &t>m  the  top  of  the  lining  to 
the  probe.  To  assure  that  the  setting  on 
the  probe  has  not  changed,  the  spark 
tester  must  be  calibrated  periodically 
using  the  test  calibration  block  and 
using  the  same  power  source,  probe  and 
cable  length. 

•  •       •       •       • 

(3)  Degraded  or  defective  areas  of  the 
tank  Uner  must  be  removed  and  tank 
wall  below  the  defect  must  be  inspected. 
Corroded  areas  of  the  tank  wall  must  be 
thickness  tested  in  accordance  with 

§  18a407(i). 

(4)  The  inspector  must  record  the 

results  of  the  lining  inspection  as 

specified  in  §  180.417(b). 

(8)*  *  * 
(!)••* 

(iii)  Except  for  caigo  tanks  carrying 
lading  corrosive  to  the  tank,  areas 
covered  by  the  upper  coupler  (fifth 
wheel)  assembly  must  be  inspected  for 
corroded  and  abraded  areas,  dents, 
distortions,  defects  in  welds,  and  any 
other  condition  that  might  render  the 
tank'onsafe  for  transportation  service. 
The  upper  coupler  (fifth  wheel) 
assembly  must  be  removed  frtim  the 
cargo  tank  for  this  inspection. 

•  •       •       •       • 

(ix)  Pneumatic  test  method.  Pneumatic 
testing  may  involve  higher  risk  than 
hydrostatic  testing.  Therefore,  suitable 
safeguards  must  be  provided  to  protect 
personnel  and  facilities  should  failure 
occur  during  the  test.  The  tank  must  be 
pressurized  with  air  or  an  insert  gas. 
The  pneumatic  test  pressure  in  the  tank 
must  be  reached  by  gradually  increasing 
the  pressure  to  one-half  of  the  test 
pressure.  Thereafter,  the  pressure  must 
be  increased  in  steps  of  approximately 
one-tenth  of  the  test  pressure  until  the 
required  test  pressure  has  been  reached. 
The  test  pressure  must  be  held  for  at 
least  5  minutes.  The  pressure  must  then 
be  reduced  to  the  MAWP.  which  must 
be  maintained  during  the  time  the  entire 
taidc  surface  is  inspected.  During  the 
inspection,  a  suitable  method  must  be 
used  for  detecting  the  existence  of  leaks. 
This  method  must  consist  either  of 
coating  the  entire  surface  of  all  joints 


under  pressure  with  a  solution  of  soap 
and  water,  or  using  other  equally 
sensitive  methods. 

•  •       *       •       • 

(5)  •  •  * 

(ii)  Pressure  testing  is  not  required  for 
uninsulated  lined  cargo  tanks,  with  a 
design  pressiue  or  MAWP  of  15  psig  or 
less,  which  receive  an  external  visual 
inspection  and  a  lining  inspection  at 
least  once  each  year. 

(6)  Acceptance  criteria.  A  cargo  tank 
that  leaks,  fails  to  retain  test  pressure  or 
pneumatic  inspection  pressure,  shows 
distortion,  excessive  permanent 
expansion,  or  other  evidence  of 
weakness  that  might  render  the  cargo 
tank  unsafe  for  transportation  service, 
may  not  be  returned  to  service,  except 
as  follows:  A  cargo  tank  with  a  heating 
system  which  does  not  hold  pressure 
may  remain  in  service  as  an  unheated 
cargo  tank  if: 

(i)  The  heating  system  remains  in 
place  and  is  structurally  sound  and  no 
lading  may  leak  into  the  heating  system, 
and 

(ii)  The  specification  plate  heating 
system  information  is  changed  to 
indicate  that  the  cargo  tank  has  no 
working  heating  system. 

•  •       •       •       • 

(h)  •  •  • 

(1)  Each  cargo  tank  must  be  leak 
tested  in  accordance  with  { 180.407(c). 
The  caigo  tank,  with  all  valves  and 
accessories  in  place  and  operative,  must 
be  tested  at  not  less  than  80  percent  of 
the  tank  design  pressure  or  MAWP, 
whichever  is  m^ed  on  the  certification 
or  specification  plate.  Any  venting 
device  set  to  dischaige  at  less  than  the 
leakage  test  pressure  must  be  removed 
or  rendered  inoperative  during  the  test 
The  pressure  must  be  maintained  for  at 
least  5  minutes.  The  leakage  test  must 
include  product  piping.  MC  330  and  MC 
331  cargo  tanks  may  be  leak  tested  with 
the  hazardous  materials  contained  in  the 
tank  during  the  test.  Suitable  safeguards 
shall  be  provided  to  protect  employees 
and  other  persons  should  a  failure  occur. 
A  cargo  tank  with  an  MAWP  not  less 
than  100  psig,  which  is  in  dedicated 
service  or  services,  may  be  leakage 
tested  at  its  normal  operating  pressure. 
No  cargo  tank  may  be  operated  at  a 
pressure  which  is  greater  than  the 
pressiue  to  which  it  has  been  leakage 
tested  within  the  previous  year. 

•  •       •       •       * 

(3)  A  cargo  tank  that  fails  to  retain 
leakage  test  pressure  may  not  be 
returned  to  service  as  a  specificaticHi 
cargo  tank,  except  under  conditions 
specified  in  S  18a411(d). 


(i)  Thickness  testing.  (1)  The  shell  and 
head  thickness  of  all  unlined  cargo 
tanks  used  for  the  transportation  of 
materials  corrosive  to  the  tank  must  be 
measured  at  least  once  every  2  years, 
except  that  cargo  tanks  measuring  less 
than  the  sum  of  the  minimum  prescribed 
thickness,  plus  one-fifth  of  the  original 
corrosion  allowance,  must  be  tested 
annually. 

(2)  Measiuements  must  be  made  using 
a  device  capable  of  accurately 
measuring  thickness  to  within  +/— 
0.002  of  an  inch. 

(3)  Any  person  performing  thickness 
testing  must  be  trained  in  the  proper  use 
of  the  thickness  testing  device  used  in 
accordance  with  the  manufacturer's 
instruction. 

(4)  Thickness  testing  must  be 
performed  in  the  followring  areas  of  the 
cargo  tank  wall,  as  a  minimum: 

(i)  Areas  of  the  tank  shell  and  heads 
and  shell  and  head  area  around  any 
piping  that  retains  lading; 

(ii)  Areas  of  high  shell  stress  such  as 
the  bottom  center  of  the  tank: 

(iii)  Areas  near  openings; 

(iv)  Areas  around  weld  joints; 

(v)  Areas  around  shell  reinforcements; 

(vi)  Areas  around  appurtenance 
attachments; 

(vii)  Areas  near  upper  coupler  (fifth 
wheel)  assembly  attachments: 

(viii)  Areas  near  suspension  system 
attachments  and  connecting  structuros; 
and 

(ix)  Known  thin  areas  in  the  tank  shell 
and  nominal  liquid  level  lines. 

(5)  An  owner  of  a  cargo  tank  that  no 
longer  conforms  with  the  minimum 
thickness  prescribed  for  the  maximum 
lading  density  marked  on  the 
specification  plate  may  use  the  cargo 
tank  to  carry  lading  of  lower  density 
under  the  following  conditions: 

(i)  A  Design  Certifying  Engineer  must 
certify  that  the  cargo  tank  design  and 
thickness  is  appropriate  for  the  lower 
density  lading,  by  issuance  of  a  new 
manufacturer's  certificate,  and 

(ii)  The  tank's  nameplate  must  be 
changed  to  reflect  the  new  service  limits 
(maximum  density  of  ladling). 

(6)  an  owner  of  a  cargo  tank  that  no 
longer  conforms  with  the  minimum 
thickness  prescribed  for  the 
specification  may  not  return  the  cargo 
tank  to  hazardous  materials  service.  The 
tank's  specification  plate  must  be 
removed,  obliterated  or  covered  in  a 
secure  manner. 

(7)  The  inspector  must  record  the 
results  of  the  thickness  test  as  specified 
in  8 180.417(b). 

101.  Section  180.409,  as  added  at  54  FR 
25038,  on  June  12. 1989.  is  revised  to  read 
as  follows: 
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(a)  Any  person  performing  or 
witnessing  the  inspections  and  tests 
specified  in  1 180i407(c)  must— 

(1)  Be  registered  with  the  Department 
in  accordance  with  part  107.  subpart  P 
of  this  chapter,  and 

(2)  Be  familiar  with  DOT  specification 
cargo  tanks  and  must  be  trained  and 
experienced  in  use  of  the  inspection  and 
testing  equipment  needed. 

(b)  A  motor  carrier  or  cargo  tank 
owner  may  use  an  employee  who  is  not 
a  Registered  Inspector  to  perform  die 
pressure  testing  required  by  f  180.407(c), 
if— 

(1)  the  employee  is  familiar  with  the 
cargo  tank  and  is  trained  and 
experienced  in  the  use  of  the  inspection 
and  testing  equipment  used; 

(2)  the  employer  submits  certification 
that  such  employee  meets  the 
qualification  requirements  to  the 
Director,  Office  of  Hazardous  Materials 
Transportation,  Attn:  (DHM-32), 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  400  Seventh  Street  SW, 
Washington.  DC  20590;  and 

(3)  the  employer  retains  a  copy  of  the 
tester's  qualifications  with  the 
documents  required  by  S  180.417(b). 

105.  In  S  180.413,  as  added  at  54  FR 
20538,  on  June  12, 1989,  paragraph  (a) 
introductory  text  the  last  sentence  in 
paragraph  (b)(l)(vi)(A),  and  paragraphs 
(b)(5),  (c).  (d)(1)  introductory  text 
(d)(l)(iii)  and  (v).  and  (d)(3)  are  revised 
to  read  as  follows: 

S1M.413    Repair,  modHication.  stretdilns, 
or  retMrreWnQ  of  acarQo  tank. 

(a)  For  purposes  of  this  section  only, 
"stretching"  is  not  considered  a 
"modification",  and  "rebarrelling"  is  not 
considered  a  "repair."  Any  repair, 
modification,  stretching,  or  rebarrelling 
of  a  cargo  tank  nuist  be  performed  in 
conformance  with  the  requirements  of 
this  section.  Except  for  work  performed 
on  a  MC  30a  MC  301,  MC  302,  MC  303, 
MC  304.  MC  305,  MC  306,  MC  307.  MC 
3ia  MC  311,  or  MC  312  before  January  1, 
1992,  the  repair,  modification,  stretching, 
or  rebarrelling  most  be  performed  by: 
•       •       • 

(b)*  •  • 

(!)••• 

(vi)  •  •  • 

(A)  •  •  *  When  any  repair  is  made  of 
defects  revealed  by  the  wet  fluorescent 
magnetic  particle  inspection,  including 
those  by  grinding,  the  affected  area  of 
the  cargo  tank  must  again  be  examined 
by  the  wet  fluorescent  magnetic  particle 
method  after  hyikt>static  testing  to 


assure  Aat  all  defects  have  been 
rmoved.'' 

(S)  Each  owner  of  a  cargo  tank  must 
retain  at  its  principal  place  of  business 
all  records  ef  repairs  or  modifications 
made  to  each  tank  during  the  time  the 
tank  is  in  service  and  for  one  year 
thereafter.  Copies  of  these  records  may 
be  retained  by  a  motor  carrier,  who  is 
not  the  owner,  at  its  principal  place  of 
business  during  the  period  the  tanks  is 
in  the  carrier's  service. 

(c)  Maintenance  or  replacement  of 
piping,  valves,  hoses  or  fittings.  In  the 
event  of  repair,  maintenance  or 
replacement  any  piping,  valve,  or  fitting 
must  be  properly  installed  in  accordance 
with  the  provisions  of  the  applicable 
specification  before  the  cargo  tank  is 
returned  to  hazardous  materials  service. 
After  maintenance  or  replacement 
which  does  not  involve  welding  on  the 
cargo  tank  wall,  piping,  valves  and 
fittings  must  be  leak  tested.  After  repair 
or  replacement  of  piping,  valves  or 
fittings  which  involves  welding  on  the 
cargo  tank  wall,  the  cargo  tank, 
including  the  repaired  or  replaced 
piping,  valve,  or  fitting  must  be 
hydrostatically  pressure  tested  in 
accordance  with  the  applicable 
specification.  Hoses  permanently 
attached  to  the  cargo  tank  must  be 
tested  either  before  or  after  installation. 

(d)  •  '  • 

(1)  All  new  material  and  equipment 
and  equipment  affected  by  the 
stretching  or  rebarrelling  conform  with 
requirements  of  the  specification  in 
effect  at  the  time  of  such  work. 
Stretching  or  rebarrelling  must  be 
performed  such  that  the  cargo  tank,  as 
stretched  or  rebarrelled,  meets  the 
structural  integrity  requirements 
(5  178.337-3.  i  178.338-8,  or  S  178.345-3, 
as  applicable)  of  the  specification  in 
effect  at  the  time  of  such  work,  as 

follows: 

•  •        •        •        • 

(iii)  Assure  compliance  with  all 
applicable  Federal  Motor  Carrier  Safety 
Regulations  for  any  newly  installed 
safety  equipment 

(v)  Change  tfie  existing  specification 
plate  to  reflect  the  cargo  tank  as 
modified,  attach  a  supplemental 
specification  plate  noting  appropriate 
changes  that  have  been  made  to  the 
cargo  tank,  or  remove  the  existing 
specification  plate  and  attach  a  new 
specification  plate  to  the  cargo  tcmk; 

•  •        *        •       • 

(3)  The  design  of  the  rebarrelled  or 
stretched  cargo  tank  must  be  certified 
by  a  Design  Certifying  Engineer 
registered  in  accordance  with  subpart  F 


of  part  107.  The  Design  Certifying 
Engbieer  must  certify  that  the 
rebarrelled  or  stretched  cargo  tank 
meets  the  structural  integrity 
requirements  of  the  applicable 
specification.  The  person  performing  the 
stretching  or  rebarrelling  and  a 
Registered  Inspector  must  certify  that 
the  cargo  tank  is  in  accordance  with  this 
section  and  the  applicable  specification 
by  issuing  a  supplemental 
manufacturer's  certificate.  The 
registration  number  of  the  Registered 
Inspector  must  be  entered  on  the 
certificate. 

103.  Section  180.415,  as  added  at  54  FR 
25039,  on  June  12, 1989,  is  revised  to  read 
as  follows: 

{189.415   Test  and  InspeelionmarMnBS. 

Each  cargo  tank  successfully 
completing  the  test  and  inspection 
requirements  contained  in  f  180.407 
must  be  marked  as  specified  in  this 
section.  Each  cargo  tank  must  be 
durably  and  legibly  marked,  in  English, 
with  the  test  date  (month  and  year) 
followed  by  the  type  of  test  or 
inspection.  The  marking  must  be  in 
letters  and  numbers  at  least  IV*  inches 
high,  on  the  tank  shell  near  the 
specification  plate,  or  anywhere  on  the 
front  head.  For  a  cargo  tank  motor 
vehicle  composed  of  multiple  cargo 
tanks  constructed  to  the  same 
specification,  which  are  tested  and 
inspected  at  the  same  time,  one  set  of 
test  and  inspection  markings  may  be 
used  to  satisfy  the  requirements  of  this 
section.  For  a  cargo  tank  motor  vehicle 
composed  of  multiple  cargo  tanks 
constructed  to  different  specifications, 
which  are  tested  and  inspected  at 
different  intervals,  the  test  and 
inspection  markings  mu<t  appear  in  the 
order  of  the  cargo  tank's  corresponding 
location,  from  front  to  rear.  The  type  of 
test  or  inspection  may  be  abbreviated  as 
follows:  V  for  external  visual  inspection 
and  test  I  for  internal  visual  inspection: 
P  for  pressure  retesfc  L  for  lining  test  K 
for  leakage  test  and  T  for  thickness  test. 
For  example,  the  marking  "10-65  P,  V.  L" 
would  indicate  that  in  Octol)er  1985  the 
cargo  tank  received  and  pass  the 
prescribed  pressure  retest  external 
visual  inspection  and  test  and  the  lining 
inspection. 

104.  In  S  180.417.  as  added  at  54  FR 
25039,  on  June  12, 1989,  the  first  sentence 
in  paragraph  (a)(1)  is  amended  by 
adding  the  word  "specification" 
immediately  preceding  the  words  "cargo 
tank"  each  place  it  appears:  the  second 
sentence  in  paragraph  (a)(3)(ii)  is 
amended  by  removing  the  words 
"Authorized  Inspector"  and  adding,  in 
its  place,  the  words  "Registered 
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Inspector";  and  para9*pb»  (bKlM^)^ 
and  (bKl)Cvifii)  aic  revised  to  read  aa 
follows: 

S  1Wli417   Rapactlng  mtf  raconf  rvlmBiMi 


(vi)  Naac  aadaddnas  ofpoaoB 
perfonning  the  test,  the  DOT 
number  of  the  facility  sr  the  person 
parfbns^  the  test; 

*       •       *       •       • 

fviii)  DOT  regisfratioit  ntunber  of  tfre 
inspector,  and  dated  signature  of 
inspector  and  owner. 


Isswri  Id  Wiiririliii,  DCawAugcnt  2». 
1900  under  authority  delegated  ii  4»  CFtt  part 
106. 

Dough*  Hhb^ 

Deputy  Admrnittratu;  KetearthaMtSpedml 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Pofley  Development  and  Research 

24  CFR  Part  100 

lOocfcet  Ha  N-M-2011:  FR  2665-N-05] 

Fair  Housing  AccessHHIity 
Guidelines    Preliminary  Regulatory 
Impact'Analysis 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
action:  Notice  of  Preliminary 
Regiilatory  Impact  Analysis. 

summary:  This  document  requests 
public  comment  on  a  Preliminary 
Regulatory  Impact  Analysis  that  the 
Department  of  Housing  and  Urban 
Development  has  prepared  in 
conjunction  with  its  proposed  Fair 
Housing  Accessibility  Guidelines. 
DATES:  Comment  due  date:  October  9, 
1990. 

addresses:  Interested  persons  are 
invited  to  submit  comments  on  the 
Preliminary  Regulatory  Impact  Analysis 
to  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20tl0-050a  CobumbU 
should  refer  to  the  above  docket  aumbcr 
and  title.  A  copy  of  each  communication 
submitted  wiH  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  public 
comments  transmitted  by  fecsimile 
("FAX")  machine.  The  teiepfaoae 
number  of  the  FAX  receiver  is  (202)  70&- 
4337.  (This  is  not  a  toH-free  number.) 
Only  public  comments  of  six  or  fewer 
total  pages  will  be  accepted  via  FAX 
transmittaL  Tim  Knitatioii  is  necessary 
in  order  to  aaaise  reasonable  access  te 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
(202)  708-2064. 
FOR  njRTNER  INFORMATION  CONTACT: 

Duane  T.  McGough.  Office  of  Policy 
Development  and  Research,  room  8208. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500,  telephone 
(202)  708-1060.  Hearing-  or  speech- 
impaired  individuals  may  call  the  Office 


of  Policy  Development  &  Research's 
TDD  number  (202)  708-0770.  (Ifceae  i 
not  toff-free  numbers.) 

SUPFIEMENTARY  INFORMATION:  Ott  June 
15, 1990,  HUD  published  a  notice  hi  tke 
Federal  Register  (55  FR  24370)  scekinf 
public  comment  on  proposed  Wmt 
Housing  Accessibility  Guidelines,.  The 
proposed  guidelines,  presented  ia  tlie 
form  of  three  design  options,  we 
issued  to  provide  builders  and 
developers  with  technical  guidance  on 
how  to  comply  with  the  specific 
accessibility  requirements  of  the  Fair 
Housing  Amendments  Act  of  IMft  (tlM 
Act).  The  design  options  on  wUcft  HUD 
requested  public  comment  are: 

(1)  Option  one — guidelines  devtlcped 
by  HUD: 

(2)  Option  two — guidefines  developed 
by  the  National  Association  off  Home 
Builders  and  the  National  Cootdlnating 
Council  on  Spinal  Cord  FapBies;  and 

(3)  Option  three — an  adaptable 
accommodation  approach  thai  would 
identify  design  features  that  coeld  be 
adapted  on  a  case-by-case  basis,  as 
needed. 

bi  the  ^me  15, 1990  notice,  HUD 
advised  (hat  it  was  preparing  a 
preliminary  icgelatory  impact  aataStf^ 
on  the  economic  impact  of 
implementation  of  accessibility 
guidelines,  in  accordance  with 
Executive  Order  12291.  Under  this  ordeE. 
a  regofatoiy  agency  must  determine 
whether  a  new  segulation  is  a  "major" 
rele  and.  i  ta  must  conduct  a  legoiatory 
impact  analysis.  A  major  rule  is  defiied 
as  eae  that  is  lilwly  to  result  in: 

(1)  An  anniral  effect  on  the  economy 
of  $100  mtHion  or  more; 

(2)  A  ma)or  increase  in  costs  or  prices 
for  consumers,  iodividuals,  industries. 
Federal,  State  or  local  govemiaent 
agencies,  or  geographic  regions;  or 

(3)  Sigmficant  adverse  effects  on 
competition,  employment,  investment, 
piedeutivity,  isBovation,  or  on  tlie 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expert 
markets. 

Today's  notice  publishes  for  public 
comment  HUD's  Preliminary  RegshitMiy 
Impact  Analysis  on  the  economic  iaspect 
of  the  Guidelines,  as  implemented  by 
each  of  the  three  design  options 
currently  under  consideratiom    ' 

Dated:  August  30, 1990. 
)oho  C  Wocher, 

Assistant  Secretary  for  Policy  DevKiafuaeat 
andResearch. 

August  17, 199a 


■Bgulatory  Impact  Analysis  of  PropoMd 
■UD  Guidelines  for  Accassibility  Standards 
hr  Multifamily  Homing  Under  Fair  HoosiBg 
Amendments  Act  of  1SS8 

L  Introduction 

The  Fair  Housing  Amendments  Act  of 
1988  (Fair  Housing  Act  or  Act)  expanded 
coverage  of  title  VIII  of  the  Civil  Rights 
Act  of  1968  to  prohibit  discriminatory 
iioasaig  practices  based  on  handicap 
and  familial  status.  As  amended,  section 
■)4(f)(3)(c)  provides  that  unlawful 
discrimination  includes  a  failure  to    , 
design  and  construct  covered 
multifamily  dwellings  available  for  first 
occupancy  on  or  after  March  13, 1991  in 
accocdance  with  certain  accessibility 
reqeiisments.  The  Act  makes  it  unlawful 
to  fail  to  design  and  construct  these 
multifamily  dwellings  so  that  (1)  public 
■se  and  common  use  portions  of  the 
dwellings  are  readily  accessible  to  and 
Bsable  by  persons  with  handicaps;  (2) 
all  doors  within  such  dwellings  which 
are  designed  to  allow  passage  into  and 
within  the  premises  are  sufficiently  wide 
to  allow  passage  by  persons  in 
wheelchairs;  and  (3)  all  premises  within 
such  dwellings  contain  specified 
features  of  adaptive  design. 

HUD  implemented  the  Act  by  a  final 
rule  published  January  23, 1989.  In  the 
rule,  HUD  stated  that  it  would  provide 
more  specific  guidance  on  meeting  the 
requirements  in  a  notice  of  proposed 
guideiiaes  subject  to  public  comment. 
The  rdb  also  stated  that  any  unit 
complying  with  the  ANSI  standard 
(American  National  Standard  for 
Building  and  Facilities  Providing 
Accessibility  and  Usability  for 
Ftiysically  Handicapped  People)  would 
exceed  what  is  required  by  the  Fair 
Housing  Act.  The  rule  also  specified 
certain  aspects  of  the  ANSI  standard 
which  were  not  required.  The  rule 
farther  stated  that  dwellings  with  a  final 
building  permit  issued  before  January 
13, 1990  would  not  be  subject  to  the 
standards. 

On  August  2, 1989,  HUD  published  an 
edvance  notice  of  intention  to  develop 
and  publish  fair  housing  accessibility 
gndefiaes,  to  solicit  early  public 
cemment  on  the  content  of  the 
yiidelhies,  and  to  outline  HUD's 
frocedure  for  the  development  of  the 
guidelines.  On  May  21, 1990,  the  Office 
of  Management  and  Budget  (0MB) 
approved  HUD's  plan  for  publication  of 
proposed  accessibility  guidelines 
developed  by  HUD,  provided  that  HUD 
{■elude  in  the  preamble,^two  alternative 
ietSffk  approaches  to  the  HUD 
guideliKs.  On  June  15,  ig9a  HUD 
p«bWted  proposed  guidelines, 
psftsented  in  the  form  of  three 


altemative  desiyi  opttons.  Tin  design 
options  ere:  (1)  Op^en  one— gmdefoes 
develeped  t»y  Htn)  (HUD  gcddefines);  (2) 
Option  two— gmddinee  devek^ed  fay 
the  Natleiiel  Association  of  Home 
Buikkrs  and  the  National  Ceordinattqg 
Councfl  en  ^nsl  Cord  bijoriee  (NAHB/ 
NCCSCQ;  md  (8)  Option  three— m 
adaptable  aocowaedation  approach 
that  woidd  identify  tftoee  featares  tiwt 
could  be  edapted  on  a  caee-by-cese 
basis,  as  needed  (adaptable 
accomnodation  ^>proach).  The 
propoeed  gaideiises  sre  intended  to 
provide  builders,  developers,  and  others 
with  technical  9rid«x)e  only  and  are  not 
mandatory. 

In  the  June  IS.  t990  pidiiicatioa.  die 
Departnent  reaognised  that  projects 
now  being  designed,  in  advaiioe  of 
publication  erf  guidelines  may  not 
become  available  for  occupancy  until 
after  March  13. 1991.  Accordingly,  the 
Department  advised  that  efforts  to 
comply  with  the  ifiJD  guidelines  (Option 
one).  In  the  dseign  of  pw^ects  which 
would  be  oosipleted  before  Issasnoe  of 
the  final  guidelines,  would  be 
considered  aa  evidanoe  of  oonqilianoe 
wiih  the  Act  in  eooBectioB  widi  die 
Department's  iavestigatioa  of  any 
complaiBls.  Ite  OepartmeBt  resteted  its 
poeitioa  on  oraapHaiice  with  the  Act'e 
accessddllty  iei|ukenients  iMisr  to 
puMiratioB  ef  tosl  goideKiiBS  by  notice 
in  the  Fedaiai  Bagislv  pubhshed  on 
August  1.  ma 

"niis  Repilalory  impact  Analysis 
(RIA)  provides  HUD's  asseearaeat  of  die 
economic  impact  of  the  Far  Housing 
Act  as  implemeated  by  each  of  the  three 
design  options:  The  HUD  giudriisfs;  the 
NAHB/NGCSa  gnidriines;  and  the 
adaptable  accuovwdatioa  approach. 

n.GostEsliraalSs 

Cl.  Descnptioa  of  the  Process  to  Obtain 
Unit  and  Site  CoeU 

In  Older  to  olilain  cost  estimates  for 
the  HUD  guidelines,  es  well  as  ooet 
estimates  for  fkit  two  ahematrve 
guidelines,  Hin  coinpedtively  ewarded 
four  purchase-order  contracts.  Two 
coitfracts  provided  redesign  of  five 
prototype  epertawnts  to  ooirfbnn  to  the 
HUD  gnideHnesaad  to  die  N/^HE/ 
NCCSa  guidelines,  so  ftat  there  were 
20  apartment  redesigns  produced 
(5 X 2X2).  The  prototype  apartment 
designs  were  pmvided  by  the  NAHB, 
and  one  arehitectaral  fiira,  Wamack- 
Humphreys  (Wemack).  was  eeiected 
from  a  list  provided  by  NAHBL  The  other 
firm,  CHK  Architects  «id  Planners,  Inc. 
(CHK),  was  selected  from  firms  known 
to  HUD.  TVe  gsidaaoe  given  to  the 


architects  was  to  malte  every  effort  to 
stay  within  the  existing  dfaaensfans  of 
the  apartment.*  Anedier  oontrect,  to 
Tevy  Schtafman  end  Associstes 
(ScUafiman),  landscape  architects  and 
planners,  provided  estimstes  of  wonc 
reqebed  to  edapt  three  sHe  plena 
subadtted  byWAIg  to  boUi  the  HUD 
and  NAiffi/NCC9(3  gtdddines  for  site 
accessibility.  Tlie  foardi  contract,  to 
provide  cost  estimates  for  die  20 
apartment  redesigns,  the  five  prototype 
deigns.  Hid  4ie  six  site  plan 
spedficatianB,  was  swarded  to  Porella 
Associates  (PoreHal.  Only  the  features 
which  were  dianged  in  the  redesigns 
were  costed.  Cost  esdmetes  for  the  third 
option  woe  <A)teined  from  this  cost 
estimsting  oontrsct  and  an  earlier  cost 
estimating  contract  with  Forelle 
Associates.  The  NAHB  prototype 
apartment  designs  are  attadhed  as 
appendix  A. 

C2.  Description  of  Unit  Coats 

1.  lUs  section  samnaziaes  the  basic 
design  chsoges  made  to  each  apartaient 
by  each  of  the  two  architectural  firais 
(WoRisd(  and  CMC)  to  oofrfsna  to  dm 
HUD  and  NAHB/NOCSa  guidelines. 
The  coats  for  the  design  clwii%es  ate 
canipared  below.  Hw  Ferdla  cost 
sheets  for  the  redesigcs  sre  attadied  as 
appendix  B  to  this  RIA. 

Design  1 

This  is  a  two  bedroom  (one  bedroom 
is  a  bedrocnydea),  one  bath  apwtmeni 
with  a  separate  dining  room  aad  a  deck. 

The  CHKiedesjgn  for  die  HUD 
guidelines  providad  concealed  grab  bar 
blocking  in  the  bathroooL  It  also 
eliminated  the  banjo  extension  of  the 
vanity  top,  keeping  the  same  vanity 
cabinet;  the  vanity  top  was  reduced  by 
3V^  square  feet  It  substituted  five  wider 
(2'-10")  interior  doors  and  a  bi-fokl  door 
for  six  unaUer  doors  of  various  widUis. 
A  six-foot  sliding  glass  door  replaced 
the  original  five-£m)t  door.  The  door 
changes  provided  for  a  nominal  32 
inch^  of  access  space.  It  increased  the 
deck  railing  height  and  installed  a  raised 
floor  assembly  on  the  deck  to  change 
the  4  inch  drcp  at  the  door  to  %  indi. 
Encroachments  (increasing  some  areas 
at  the  expense  of  others)  were  minor, 
except  for  3u3  square  feet  (2%)  from  the 


■  The  W««Mi(  fedMilM  ipMilM  MiMd  dMk 
railing  heights  and  raised  deck  assemblies  for  all 
five  apartmenU  for  the  NAHB/NCCSa  geidslinea; 
since  tmm  mwm  — tmidiaSfcy  Ihe  flihiliaM  tSey 
were  eaiUod  frea  Ihe  eoai  aattnelM.  In  Ubw 
aparfaela.  the  Wa— rir  wrtesifna  ehoiacfaaseH 
the  size  a(  Uw  alidiag^aea  dean  le  dwin  fraas  S 
feet  leS  faettedMNAia/NOCSa  flatdeiiMK 
since  the  gMMMiaes  do  Ml  faqaim  Ikifc  tha  east 
estimates  retaiaed  the  ooal  of  die  eiigiaal  S  iaot 
doors. 


bedroom  entrance  to  the  bathroom.  The 
cost  increese  over  the  prototype  deeign 
wssSS21.sa 

The  CHK  redesign  for  die  NAHB/ 
NCCSCI  guidelines  rearranged  fixtives 
in  the  bathroom,  reduced  (he  size  of  the 
vanity  top  by  3  square  feet  snd 
increased  the  size  of  the  vanity  cabinet 
by  6".  It  reversed  the  water  controls  at 
the  tub.  Four  additional  wider  interior 
doors  (2'-8",  narrower  than  die  HUD 
requirements)  were  provided  to  replace 
three  smaller  doors  and  a  bi-fold  door.  It 
did  not  make  modifications  to  the  decit 
or  diange  the  sliffing  glass  door. 
Fjirifiyf)»tnpiit|i  were  minor.  Hk 
increase  in  cost  over  the  prototype 
design  was  $101.65. 

The  Womack  redesign  for  the  WSO 
guid^ines  faicreased  shelf  and  pole 
lengths  in  the  walk-in  closet  as  part  of 
the  reconfigwation  to  improve  access.  R 
provided  conceeled  9«b  bar  bloddng 
and  reduced  die  size  of  die  vodty  top  by 
3  sqaare  leet  and  die  cabinet  by  6". 
Since  die  vanity  was  not  dtaidnated.  dw 
smaH  redaction  in  ooet  dae  to  the 
smaller  vanity  is  indaded  in  the  cost 
calculations.  Interior  doors  were 
incressed  to  2'-t0".  end  e  ^-fbot 
slidhig  gbes  door  to  the  dedc  was 
substitoted  for  die  five-foot  door.  The 
deck  ndhng  height  was  increesed  end  a 
raised  deck  assembly  was  specified. 
Aldiou^  die  Womack  redeeign  leveised 
the  water  controls  st  the  tub,  this  was 
ignored  in  die  cost  estimates  because, 
although  an  fmproveraent  it  is  not 
required  by  the  HUD  guidelines.  Unit 
size  was  increased  by  S  square  feet  to 
allow  for  the  required  I'-fl"  clearance  on 
the  latch  side  of  die  entry  door.  An 
angled  badutwm  door  encroached  upon 
the  bedroom  by  3  square  feet  (less  than 
2%  of  the  bedroom),  but  did  not  affect 
the  bedroom  emulation  or  layout.  The 
cost  faicrease  over  the  prototjrpe  was 
$481.04. 

The  Womack  redeeign  for  die  NAHB/ 
NCCSCI  gsidelioes  siso  increesed  slielf 
and  pole  lengdis  in  die  welk-in  closet 
and  provided  grab  bar  blocking  in  the 
bathroom,  but  did  not  change  the  vanity 
top  or  cabinet  It  increased  three  interior 
door  widths  to  2'-8".  Water  controls 
were  reversed  in  the  tub.  No 
modifications  were  made  to  the  deck. 
Unit  size  was  increased  by  8  sqaare  feet 
to  allow  for  the  l'-«"  dearanoe  on  the 
latch  side  of  the  entry  door.  The 
increased  closet  and  bath  encroached 
on  the  bedroom  by  8  square  feet  (less 
than  5«  d  die  originai  bedroom  space). 
The  cost  inoease  over  the  prototype 
wias$32S44. 


BEST  COPY  AVAILABLE 
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Design  2 

This  is  s  one  bedroom,  one  bath 
apartment  with  a  separate  dining  room 
and  a  deck. 

The  CHK  redesign  for  the  HUD 
guidelines  increased  shelf  and  pole 
lengths  in  the  wcdk-in  closet  It  provided 
grab  hai  blocking  in  the  bathroom  and 
decreased  the  vanity  top  by  .87  square 
feet  and  the  vanity  cabinet  by  6"  to 
provide  grab  bar  space.  All  three 
interior  doors  were  increased  in  width 
to  Z-tff'.  The  door  to  the  bathroom  now 
swings  out  to  accommodate  the  wider 
door.  The  redesign  raised  deck  railing 
height  and  provided  a  raised  deck 
assembly.  There  were  no  encroachments 
in  this  design.  The  increase  in  cost  over 
the  prototype  was  $378.74. 

The  CHK  redesi^i  for  the  NAHB/ 
NCCSCI  guidelines  maintained  original 
shelf  and  pole  lengths  in  the  walk-in 
closet,  provided  grab  bar  blocking  in  the 
bathroom  and  also  decreased  the  vanity 
top  and  cabinet  for  grab  bar  space  in  an 
amount  equal  to  die  HUD  redesign.  It 
reversed  die  water  controls  at  the  tub.  It 
left  the  deck  alone,  and  increased  the 
width  of  two  of  the  diree  interior  doors 
in  the  apartment  from  Z  and  2'-4"  to  Z- 
8".  There  woe  no  encroachments  in  this 
redesign.  The  cost  increase  was  $267.29. 

The  Womack  redesign  for  the  HUD 
guidelines  decreased  shelf  and  pole 
length  in  the  walk-in  closet  by  one  foot 
in  order  ,to  improve  access,  provided 
grab  bar  blocking  in  the  bathroom,  left 
the  vanity  top  and  cabinet  untouched, 
increased  five  interior  door  widths  to  Z- 
10".  raised  the  deck  railhig  hei^t  and 
provided  a  raised  deck  assembly.  The 
increased  bedroom  closet  encroached 
on  the  bedroom  by  3  square  feet  (about 
2%).  The  increase  in  cost  was  $419.74. 

The  Womack  redesign  for  the  NAHB/ 
NCCSa  guidelines  decreased  ^elf  and 
pole  length  in  the  walk-in  closet  by  one- 
third  of  a  foot  It  provided  concealed 
grab  bar  blocking  in  the  bathroom  and 
also  left  the  vanity  untouched,  and 
reversed  the  water  controls  at  the  tub.  It 
increased  twro  Z  wide  interim  doors  and 
one  2'-0"  interior  door  to  2'-e".  while 
leaving  a  Z-V  door  and  a  2'-8"  door 
unchanged.  Dintog  space  was  reduced 
sli^tly  to  allow  for  l'-6"  clearance  at 
the  entry  door,  and  a  wing  wall  was 
removed  for  more  clear  area,  llie 
increased  closet  and  bathroom 
encroaoied  on  the  living/dining  room  by 
8  square  feet  (about  3%).  The  increase  in 
cost  was  $31082. 

Design  3 

This  is  another  one  bedroom,  one  bath 
apartment  with  a  deck  having  two 
entrances  from  the  dining  area  and  from 
the  bedroom.  The  dining  area  is  not  a 


separate  nxmu  but  is  part  of  an  L- 
s^ped.  livingndining  room 

The  CHK  redesign  for  the  HUD 
guidelines  reconfigured  the  walk-in 
closet  for  access,  which  resulted  in  an 
extra  foot  of  shelf  and  pole.  Concealed 
grab  bar  blocking  was  provided  in  the 
bathroom,  and  the  banjo  extension  of 
the  vanity  top  was  removed  and  the 
base  cabinet  was  eliminated.  Since  the 
removal  of  the  base  cabinet  is  a 
reduction  in  quality,  no  credit  is  being 
taken  for  this  cost  saving.  One  Z  wide 
and  three  2'-8"  doors  were  replaced  by 
four  2'-10"  doors.  Two  5'  sliding  glass 
doors  to  the  deck  were  replaced  by  two 
3*  wide  entrance  doors  and  two  2'-3" 
sidelights.  The  deck  railing  height  was 
increased  and  a  raised  deck- assembly 
was  added.  There  was  a  minor 
encroachment  of  the  bath  on  the  utility 
room,  without  affecting  access  to 
equipment  The  redesigned  unit  cost  was 
decreased  from  the  prototype  cost  by 
$175.32.  primarily  because  the  two 
sliding  glass  doors  were  replaced  by 
less  expensive  entry  doors  with 
sideli^ts.* 

The  CHK  redesign  for  Uie  NAHB/ 
NCCSa  guidelines  did  not  reconfigure 
the  walk-in  closet  so  shelf  and  pole 
length  were  unchanged.  Concealed  grab 
bar  bloddng  was  provided  in  the 
bathroom  Tlie  banjo  extension  of  the 
vanity  top  also  was  eliminated,  and  the 
cost  estimator  added  $100  to  the  cost  to 
make  the  base  cabinet  a  removable  one. 
The  Z  wide  door  was  replaced  by  a  Z- 
8"  door.  The  water  controb  were 
reversed  at  the  tub.  There  were  no 
encroadiments  in  this  redesign.  The 
increase  in  cost  was  $373.55. 

The  Womack  redesign  for  the  HUD 
guidelines  provided  concealed  grab  bar 
blocking  in  the  badiroom  and  reduced 
the  size  of  the  vanity  top  from  8  square 
feet  to  5  square  feet  and  the  base 
cabinet  from  3V^  feet  wide  to  2Vi  feet 
wide.  Three  Z  wide  interior  doors  and 
two  2'-6"  interior  doors  were  replaced 
by  five  2'-10"  doors. 

The  two  5'  sliding  glass  doors  to  the 
deck  were  replaced  with  two  0"  sliding 
glass  doon.  The  deck  railing  was 
increased  in  hei^t  and  a  radsed  deck 
assembly  was  spedfied.  The  increased 
bathroom  encroached  on  the  laundry 
room  by  2V^  square  feet  but  did  not 
impair  access  to  the  equipment  The 
increased  bathroom  and  closet  also 


•  TU«  wchilacl  Ml  that  liMf*  WM  not  maagih 
roon  ID  raylaoa  a  S"  ilkUng  glaM  door  wilh  a  S" 
•Udiiit  giaMdoor  and  to  diaafad  to  ■  liaaa  anliy 
door  iwjiiialda  Ughta  wUch  fit  Into  Iha  otigiaal 
•pace.  Tha  ottiar  aidiltoet.  to  Ua  ladaait 
iMkyw.  nplacad  dw  r  aUdlag  llaaa  door  with  r 
•Udiag  slaaa  doon  by  lodadog  dw  ate  of  tha 
atoraflt  apaca  on  tfaa  dack  to  accoauBodato  Iha 
wider  door. 


encroached  on  the  dressing  area  by  814 
square  feet  (about  19%  of  the  dressing 
area).  The  increase  in  cost  was  $692.30. 
The  Womack  redesign  for  the  NAHB/ 
NCCSCI  guidelines  provided  concealed 
grab  bar  blocking  in  the  bathroom  but 
did  not  change  the  vanity.  The  water  . 
controls  at  the  tub  were  reversed.  The 
three  2'  wide  interior  doors  were 
replaced  by  three  2'-8"  interior  doors, 
and  one  of  the  two  2'-6"  doors  was 
replaced  by  a  2'-10"  door.  The  Womack 
redesign  had  replaced  the  two  5'  sliding 
glass  doors  with  two  6'  sliding  glass 
doors,  but  since  this  quality 
improvement  was  not  required  by  the 
NAHB/NCCSCI  guidelines,  the  cost 
estimates  retain  the  5'  doors.  The 
encroachments  on  the  laundry  room  and 
the  dressing  area  were  identical  to  those 
in  the  HUD  redesign.  The  increase  in 
cost  was  $311.6a 

Design4 

Ibis  is  a  two  bedroom  two  badi 
apartment  with  a  fairly  long  (23'-6") 
combination  living-dining  room  and  a 
deck. 

The  CHK  redesign  for  die  HUD 
guidelines  provided  concealed  grab  bar 
blocking.  It  eliminated  the  banjo 
extension  of  two  of  the  three  vanities 
(the  third  was  a  rectangular  vanity  in  a 
dressing  area)  for  a  total  reduction  of  4.1 
square  feet  and  increased  the  combined 
width  of  the  two  base  cabhiets  by  6". 
Three  Z  wide  interior  doon  and  four  2'- 
6"  wide  doon  were  replaced  by  seven 
2'-10"  wide  doors.  The  single  door  to  the 
first  bathroom  and  the  two  doors  to  die 
second  bathroom  now  open  outward. 
The  dedf.  railing  height  wag  increased 
and  a  raised  deck  assembly  was 
provided.  Although  there  were  several 
walls  moved  small  amounts  (from  2  to 
4")  in  this  redesign,  the  effect  on  final 
room  dimensions  was  negligible.  The 
increase  in  cost  was  $278^32. 

The  CHK  redesign  for  die  NAHB/ 
NCCSa  guidelines  provide  concealed 
grab  bar  blocking,  but  eliminated  the 
banjo  extension  of  only  one  of  the 
vanities,  reducing  top  space  by  3.7     . 
square  feet  The  cabinets  were 
increased  in  width  by  9",  and  $100  has 
been  added  to  the  cost  for  a  removable 
base  cabinet  The  water  controls  at  the 
tub  were  reversed,  the  seven  narrower 
doors  were  replaced  by  seven  2'-8" 
wide  interior  doors.  One  of  the  three 
bathroom  doon  now  opens  outward. 
Minor  realignments  of  die  walk-in  closet 
and  bath  resulted  in  a  4"  (2  square  feet) 
encroadiment  oil  the  laundry  room 
without  affecting  access  to  appliances. 
The  cost  increase  amounted  to  $454  J8. 

The  Womack  redesign  for  the  HUD 
guidelines  reconfigured  die  walk-in 


closet  and  redaced  Aetf  aad  p<de  length 
by  2'-8~.  Gs^  bar  faiockiag  was 
provided  in  bodi  batliraeau,  and  two 
banjo  cadaaeioas  on  vanities  were 
eliminated.  ledBdng  vanity  top  area 
from  over  IS  aqnare  feet  to  6)i  sqsare 
feet.  Cabinet  length  was  leduced  by 
only  9".  Five  Z  iaierim-  doen.  two  Z-V' 
doors,  end  tsvo  2'-4"  doors  were 
replaced  by  atne  2-10"  doors,  llie  deck 
railing  hei^  was  increased  and  a 
raised  deck  assesabiy  was  added.  The 
bathroom  encroached  on  the  fint 
bedroom  by  10  square  feet  (less  than 
7%).  There  were  other  minor 
encroachments  in  the  unit  The  redesign 
resulted  in  one  bathroom  door  swinging 
outward.  An  alternate  redesign  was 
provided  to  accommodate  an  inward 
swinging  door.  This  also  would  require 
enlarging  the  unit  and  the  entire 
building,  at  an  unacceptable  cost  This 
ailtemative  redesign  was  not  used 
because  a  significantly  less  costly 
alternative  waa  feasible.  The  cost 
increase  wae  $143.21. 

The  Womack  redesign  for  the  NAHB/ 
NCCSCI  guidelines  also  reduced  shelf 
and  pole  length  by  2'-e".  Grab  bar 
blocking  was  provided  in  both 
bathrooms,  and  vanity  top  area  was 
increased  by  almost  one  sqaare  foot  but 
cabinet  length  was  reduced  by  6".  The 
water  controls  were  reveraed  at  the  tub. 
.  All  five  Z  interior  doon  and  one  2'-6" 
interior  door  were  increased  in  width, 
and  die  ether  three  «rere  unchanged, 
resulti^  in  one  2'-e".  five  Z-^",  and 
three  2-10"  doon  in  the  final  redesign. 
The  increased  bathroom  encroached  on 
the  be<froaa  by  10  square  feet  (less  than 
7%).  The  cost  increase  was  $316.2&. 


Designs 

This  is  a  fhree  bedroom,  two  bath 
apartment  one  of  the  badirooms  has  a 


separate  siidc  sad  vanity  in  a  dressing 
area.  There  are  two  decks  aooessiUe 
from  twocf  &e  bodroums.  One  of  die 
decks  is  alao  eocesrible  from  fke  fiving 
room. 

IV  CHK.  redesi^  for  the  HUD 
guidelines  provides  concealed  grab  bar 
blocking  on  both  baths,  a  reduction  in 
vanity  top  area  of  3%  square  feet  and  a 
reduction  in  vanity  cabinet  lengdi  of  8". 
Two  2'  interior  doon,  two  2'-4"  doon. 
and  three  2'-6"  doon  were  replaced  by 
seven  2'-10"  doon.  Two  5'  slidixtg  glass 
doon  to  the  two  dedcs  were  replaced  by 
two  6'  sliden.  "Hie  height  of  the  two 
deck  railings  was  increased,  and  raised 
deck  assemblies  were  provided  for  both 
decks,  fricrcases  in  bathroom  #1  and 
other  ajustments  decreased  the  dressing 
area  2  square  feet  (about  10%)  and 
decreased  bedroom  #1  by  6.3  square 
feet  (less  than  4%).  In  the  process,  living 
room  space  was  also  decreased  8.5 
square  feet  (about  3%).  The  second  bath 
encroeched  on  the  kitdien  by  2.8  square 
feet  (0%).  The  increase  in  cost  from 
these  changes  was  $721.07. 

The  CHK  redesign  for  die  NAHB/ 
NCCSCI  gniddines  provided  concealed 
grab  bar  bloddng  in  both  badis,  a 
reduction  in  vanity  top  area  of  4.1 
square  feet,  and  a  reduction  in  vanity 
cabinet  lengdi  of  11".  Water  controls 
were  reversed  for  one  badi  tub.  Hie 
seven  original  interior  doon  Hsted  in  the 
preceding  paragraph  were  replaced  by 
seven  2'-8"  doors.  Adjustment  of 
bathroom  #1  and  the  walk-in  closet 
encroached  on  bedroom  #1  by  7.3 
square  feet  (at)oat  4%).  The  cost 
increase  was  $229.88. 

The  Womadc  redesign  for  the  HUD 
guidelines  reduced  shelf  and  pole  length 
in  a  walk-in  doset  and  an  entry  closet 
by  4'.  !t  provided  concealed  grab  bar 
blocking  in  both  bathrooms,  reduced 

Change  IN  Unit  Costs 


vanity  top  area  by  about  1%  square  feet 
and  reduced  vanity  cabinet  length  by  2". 
Six  Z  interior  doors,  two  2'-8"  doon  and 
one  Z-V  door  were  repUoed  by  eight 
2-10"  doors;  a  double  door  compoMd  of 
two  Z  doon  having  an  epeniag  of  44" 
waa  replaced  with  a  2-10"  door  with  an 
opening  of  32".  Two  6'  sMing  glass 
doon  replaced  two  5'  sJUsn  to  ifas  two 
decks.  Tlie  height  of  the  railingB  oa  the 
two  decks  was  raised,  and  raised  deck 
assemblies  were  specified.  Increased 
bathroom  #2  encroached  oa  bedroom 
#2  by  12.5  square  feet  (less  than  7%). 
Increased  dosets  encroached  on  the 
dining  room  by  4  square  feet  (2%).  An 
alternative  detign  to  avoid  an  outward 
opening  bathroom  door  was  provided 
here  as  well,  but  not  used  for  the 
reasons  stated  above  under  Desi9B4. . 
The  increase  in  cost  was  $625.38. 

The  Womack  redesign  for  dw  NAHB/ 
NCCSCI  guidelines  also  reduced  shelf 
and  pole  length  by  4'.  It  provided 
concealed  grab  bar  blocking  ia  both 
bathrooms,  but  did  not  change  vanity 
top  area  or  cabinet  length.  Water 
controls  on  one  tub  were  reversed.  The 
interior  doon  were  replaced  by  one  2- 
6"  door,  four  2-8"  doon.  and  dvae  Z- 
10"  doors.  The  double  door  with  a  i»air 
of  Z  doon  was  replaced  by  a  2'-8"  door 
with  a  30"  opening.  The  entry  area  was 
decreaed  by  4.5  square  feet  with  no 
effect  on  circulation.  The  increased 
bathroom  #1  eoooacfaed  on  the  kitdien 
by  5  square  feet  (about  5%).  An 
aUemative  design  to  avoid  aa  outward 
opening  bedmwm  door  was  provitfed. 
but  not  used.  The  increase  in  cost  was 
$19877. 

Z  Summaij  of  Unit  Costt.  the 
foUowiag  taUe  sunautixes  die  cost 
changes  resahiBg  from  the  various 
redesigns  of  the  five  apartment  units. 
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The  averafSaestoflbe  HUD 

guidelines  «*«■  its  lam  sets  4 
was  $386.00;  the  averf^OMt.tf  Ike 
NAHB/NOCBardds&us  oser  ite  twe 
9ets  ams  tnejOr.  l%e  tUhsema  ia  cost 
beftamen  Ibe  flwD  aeto  is  abaat  tUlOi 
appwadninlriy  tlie  oest  of  prawidiog  an 


accessible  baknay.  Wat  three  of  Ae 
u^tsfftssigBsf  and  8|.  a  sipiiBfai 
amount  of  the  ihcieased  cost  is  fa 


$212  per  daor.)  Plor  parpoBss  af  dwse 
estimatos,  a  U^h-^uality  sUtfing  ikss 
doer  was  specffled.  Ve  '^ufldeis 


standards"  door  were  spoiled  the  9 
door  woddiesuh  in  a  net  savings  ef    ' 
appruAimately  $30  wherever  osed  in  the 
HUD  unit  design  because  dw  door  apace 
would  replaoe  more  ei^ensive  exterior 
wqU  oonsttactton. 
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C3.  Cation  Three— The  "Adaptable 
Accommodation  "  Approach 

This  approach  identifies  those 
features  which  could  be  adapted  on  an 
as-needed  basis  throughout  the  life  of 
the  apartment,  and  assumes  none  would 
be  provided  in  the  original  construction. 
The  features  which  could  be  included  in 
this  (^tion.  and  the  current  estimate  of 
theirtxMt  to  die  occupant  are  as 
follows: 

Sunken  living  room  nrap:  $32S 
Balcony  deck  dfop-in  to  provide  levd 

nirboe;  $100  to  $200 
Platform  lift  to  krfl  space:  $1000  to  $8.00a 

plus  10%  for  installation 
Front  controls  on  kitchen  range:  no  cost 

readily  available,  and  probably  would  be 

original  equipment 

C4.  Description  of  Site  Costs 

Three  sites  were  analyzed  and 
redesigned  to  meet  the  proposed 
accessibility  standards  of  HUD  and  of 
NAHB/NCCSCL  The  site  plans  were 
provided  by  NAHB,  and  vary  from  a 
mostly  levd  site  to  a  very  hilly  site;  all 
sites  are  in  die  Washington.  DC  area. 
The  results  of  the  redesigns  and  the 
corresponding  cost  estimates  are 
discussed  below.  The  Schlafrnan  site 
analysis  and  the  Forella  cost  estimates 
for  the  diree  sites  are  attached  as 
appendices  C  and  D. 

Site  1:  Potomac  Gable 

This  site  hat  302  apartment  units  in  14 
residential  buildings,  and  has  a  pool  and 
bathhouse,  and  a  tennis  court,  lliere  are 
31  building  entrances  serving  120  groimd 
floor  units.  Terrain  analysis  indicated 
that  27%.  or  33  units,  should  be  made 
accessible  according  to  both  the  HUD 
and  the  NAHB/NCCSQ  guidelines 
(Options  1  and  2.  respectively,  in  the 
June  15  guidelines). 

In  the  site  redesign,  9  entrances 
serving  35  units  were  accessible  as 
drawn  in  the  original  site  plan,  HUD 
guidelines  require  another  3  entrances 
serving  12  more  units  to  be  modified  and 
made  accessible  widi  ramps  and  minor* 
regrading,  at  a  cost  of  $4,906.33.  Under 
the  HUD  guidelixies,  47  ground  floor 
units  are  accessible  and  73  are  not 
accessible.  Under  the  NAHB/NCCSQ 
guidelines,  10  entrances  with  39  ground 
floor  units  are  accessible  and  81  are  not 

Under  both  sets  of  guidelines, 
modifications  would  have  to  be  made  to 
the  pool  and  bathhouse  to  provide 
accessibility,  at  a  cost  of  $13.610M  f(» 
both  the  HUD  and  NAHB/NCCSa 
guidelines.  No  modiflcations  are  needed 
to  the  tennis  court  ■<    .^ 

Under  the  HUD  guidelines,  the 
average  cost  of  all  site  snodifications '  .  < 
.  over  all  units  in  Potomac  Gable  is   ' 


$47.24.  The  average  cost  per  accessible 
unit  is  $304.03. 

Under  the  NAHB/NCCSQ  guidelines, 
the  average  cost  of  site  modifications 
over  all  units  in  the  development  is 
$34.72.  The  average  cost  per  accessible 
unit  is  $349.00. 

Site  2:  Center  Ridge  Land  Bay  3 

This  {Hoject  of  318  apartment  units  in 
10  residential  buildings  also  has  a 
swimming  pool  and  bathhouse,  but  no 
tennis  court.  There  are  27  entrances 
serving  120  ground  floor  units.  Terrain 
analysis  indicates  that  a  minimum  of 
87%  of  die  ground  flo<v  units,  or  104 
units,  should  be  accessible  under  the 
NAHB/NCCSCI  guidelines,  and  90%,  or 
108  units,  under  the  HUD  guidelines. 

After  analysis  and  redesign,  21 
entrances  serving  93  units  were  found  io 
be  accessible  as  originally  drawn  under 
both  sets  of  guidelines.  Another  6 
entrances  were  made  accessible  with 
modifications  under  the  HUD  guidelines, 
at  a  cost  of  $3,755.28,  adding  another  27 
accessible  imits,  so  that  100%  of  the 
ground  floor  units  were  accessible 

Under  die  NAHB/NCCSQ  guidelines, 
5  moi^  entrances  were  made  accessible 
with  Kiinor  modifications,  at  a  cost  of 
$1,202.04.  and  the  remaining  entrance 
was  inaccessible.  In  this  case,  110  units 
were  then  accessible,  and  4  units  or 
3V&%  were  inaccessible. 

The  swimming  pool  and  bathbouse 
were  accessible  as  originally  drawn. 

The  average  cost  of  all  site 
modifications  under  the  HUD  guidelines 
over  all  apartment  units  in  Center  Ridge 
Land  Bay  3  was  $11.81,  and  the  average 
cost  per  accessible  unit  was  $31.29. 

The  average  cost  for  site 
modifications  under  die  NAHB/NCCSCI 
guidelines  was  $3.78,  and  the  average 
cost  per  accessible  unit  was  $10.30. 

Site  3:  Center  Ridge  Land  Bay  5 

This  development  of  396  units  has  17 
buildings  with  41  entrances  serving  123 
ground  floor  units.  There  is  also  a 
swimming  pool  and  bathhouse  and  a 
tennis  court  The  terrain  uialysis  sets 
44%:  or  54  ground  floor  units,  as  the 
minimum  to  be  accessible  under  both 
sets  of  guidelines. 

After  analysis  and  redesign.  13 
entrances  serving  39  units  were  found  to 
be  accessible  as  drawn  under  die  HUD 
and  NAHB/NCCSCI  guidelines.  Anodier 
8  entrances  were  modUfied  to  be 
accessible  under  the  HUD  guidelines,  at 
a  cost  of  $9,010:84:  diis  added  24 
accessible  ground  floor  apartmentii  fot  a 
total  of«3. 

Under  die  NAHB/NCCSa  guideUnes. 
5  entrances  were  modified  to  be 
:  accessible,  at  a  cost  of  $3,706.29;  this 
added  15  ground  floor  apartments  for  a 


total  of  54  accessible  apartments  under 
these  guiddines.  The  remaining  20 
entrances  and  60  apartments  were  not 
accessible  under  die  HUD  guidelines, 
while  23  entrances  and  09  apartments 
were  not  accessible  under  the  NAHB/ 
NCCSCI  guidelines. 

Under  both  sets  of  guidelines,  the 
swimming  pool  and  bathhouse  were 
made  accessible  by  lowering  the  area  2* 
through  1,800  cubic  yards  of  earth  cut 
and  constructing  a  SO*  ramp,  at  a  cost  of 
$13,022.10. 

Under  both  sets  of  guidelines,  the 
tennis  court  was  made  accessible  with 
400  cubic  yards  of  earth  fill  and  150 
square  feet  of  retaining  wall  at  a  cost  of 

90*944417. 

Steps  near  two  buildings  were 
replaced  by  ramps,  handrails  and  wheel 
stops  to  provide  access  between 
buildings,  die  pool  area  and  vehicular 
routes  under  both  sets  of  guidelines.  The 
cost  was  $4,852.68. 

The  average  cost  of  all  site  changes 
over  all  apartment  units  in  Center  Ridge 
Land  Bay  5  was  $77.86  under  die  HUD  ~ 
guidelines:  die  average  cost  per 
accessible  unit  was  $489  J7. 

Under  die  NAHB/NCCSQ  guidelines, 
the  average  cost  of  all  site  changes  over 
all  units  was  $64.46;  the  average  cost  per 
accessible  unit  was  $472.7a 

The  Three  Sites  Combined 

The  three  apartment  developments 
analyzed  here  contain  a  total  of  1.106 
units.  The  total  cost  of  all  site  changes 
on  die  diree  sites  was  $53,105.06  under 
the  HUD  guidelines,  and  $40,338.96 
under  die  NAHB/NCCSQ  guidelines. 
The  average  cost  per  unit  of  all  site 
changes  on  the  three  sites  was  $48.02 
under  the  HUD  guidelines,  and  $36,47 
under  die  NAHB/NCCSQ  guidelines. 

Under  the  HUD  guidelines.  230  ground 
floor  apartments  were  accessible  on  the 
three  sites:  ihe  average  cost  per 
accessible  unit  of  all  site  dianges  was 
$230.89. 

Under  die  NAYffi/NCCSQ  guidelines. 
209  ground  floor  apartments  were 
accessible  on  the  three  sites;  the 
average  cost  per  accessible  unit  of  all 
site  dianges  was  $193.01. 

C5.  Overall  Costs  of  the  Guidelines  from 
the  Internal  Cost  Estimates 

In  aggregating  die  estimates  of 
increased  construction  costs,  the 
following  assumptions  are  used: 

1.  There  will  be  300,000  units 
constructed  each  year  in  buildings  widi  ' 
four  or  more  units. 

2.Basedondatafromdie^arveyot    ' 
Maricet  Absorptimi  of  New  ApartmenU  " 
(SOMA),  20  percent  or  604)00  units,  will 
be  in  2,100  elevator  buildings.  All  diese 


units  are  considered  to  be  covered  and 
must  ineet  the  guidelines. 

3.  The  reinaifiihg  80  percent  of  all 
units,  or  240,000  units,  are  in  garden 
developments  which  require  site 
modifications  to  provide  access  to 
ground  floor  uliits  and  to  swimming 
pools,  tennis  courts,  etc.  The  cost  per 
unit  from  the  preceding  section  is  $48  for 
HUD  and  $36  for  NAHB/NCCSQ. 

4.  Of  the  2401000  units,  40  percent  or 
96,000,  are  gound  floor  apartments 
based  on  data  from  the  Survey  of 
Construction,  and  the  remaining  60 
percent  or  144.000.  are  second  and  third 
floor  walkups  excluded  from  coverage. 
Of  die  96,000  ground  floor  units.  12,000 
are  on  slopes  exceeding  10  percent 
based  on  an  analysis  of  the  topography 
of  metropolitan  areas,  and  are  also 
excluded. 

5.  Units  wMch  must  have  interiors  and 
exteriors  (decks,  balconies  or  patios) 
modified  for  accessibility  include  the 
60,000  units  in  elevator  btiildings  and  the 
remaining  84,000  groimd  floor  units  on 
slopes  of  10%  or  less.  The  cost  per  unit 
for  diese  144,000  imits  is  $389  for  HUD 
and  $289  for  NAHB/NCCSQ. 

6.  The  2,100  elevator  buildings  have 
public  spaces  whidi  must  be  modified  to 
meet  the  guidelines.  The  cost  of 
providing  acoessibility  to  public  spaces 
in  buildings  was  estimated  to  be  $9,375 
per  building  by  Barrier  Free 
Environments.  Inc.  of  Raleigh  N.C. 

7.  The  cost  of  a  typical  apartment  was 
estimated  to  be  $65,000  based  on  a 
factor  of  110  times  the  median  monthly 
rent  of  $591  ojf  a  new  unfurnished, 
unsubsidized  apartmienf  completed  in 
the  United  States  in  1989  (data  from 
SOMA.) 

Increased  construction  costs  to  meet 
the  HUD  guidelines  aire  as  follows: 


Public  Areas  in  2,100  buildings 
X  $0,375 ::;..■■■„:..■■.; 


Site  Modificationa  for  240,000 
units  X  $48  .....»>...........»......._... 

Interior  AdjusHaents  to  144,000 

Public  Areas  in  2,100  buildings 
X  $0,375. 


9  •••«**«*4«*««** 


Total  Annual  Cost  for 

Covered  Units 

Average  Cost  per  covered  unit: 

Percent  Inoeoae  in  cost  on  a 
$65,000  unit:  0.9  percent...;.~»~. 


11,520,000 
56,016,000 
19.687.500 

$87,223,500 


eofi 


Increased  iiftslruction'  cosls  to  meet 
die  NAHB/NdCSQ  Adelines  areas 
follows:    .      j     ',:.        .VV.^'i  :, 

Site  Modifications  for  2404X10 

uniU  X  $36. „ 8,640,000 

Interior  Adjustments  to  144J)00 

unite  X  $280i. 41,6164)00 


194187.500 


$09,043,500 


Total  Annual  C6«t  :  lor 

Covered  Units -».~«~.m.. 

Average  Cost  per  covered  unit: 

$488. ..«  ..  ..    „.-.,,_ 

Percent  Increase  in  cost  dn  a 
$65,000  unit  0.7  percent.«»...«. 


D.  Overall  Economic  Impact 

Under  the  HUD  guidelines,  the  impact 
on  the  economy  from  increased 
construction  costs  would  be  $87.2 
million  per  year.  This  compares  with 
$69.9  million  under  die  NAHB/NCCSQ 
guidelines.  Both  of  these  estimates  are 
based  on  interior  adaptations  within  the 
original  external  dimensions  of  the 
units.  For  the  five  prototypes  provided 
by  NAHB,  both  architectural  firms  were 
able  to  make  the  necessary  adjustments 
within  the  original  external  dimensions. 

Neither  of  these  two  estimates  contain 
the  costs  of  adapting  covered  units  with 
sunken  living  rooms  or  lofts.  The  per 
units  costs  for  sunken  livii^  rooms 
would  be  $325;  for  lofts  it  could  run  as 
high  as  $8,800.  HUD  has  no  data  on  the 
proportion  of  newly  constructed  units 
which  contain  these  features.  Hie  third 
alternative  envisions  these  units  being 
adapted  on  an  as-needed  basis.  The 
HUD  estimates  assume  that  all  covered 
units  with  balconies  are  adjusted  to 
meet  the  guidelines.  As-needed 
adaptation  of  balconies  would  reduce 
the  HUD  estimates  by  the  costs  of  the 
raised  decks  assembly  and  the  raised 
handralL  Furthermore,  the  as-needed 
adapation  would  not  raise  the  handrails 
to  a  safe  height 

Neither  estimate  includes  the  impact 
on  the  economy  fromi  any  change -in  the 
marketability  of  newly  constructed  units 
from  adaptation  to  the  guidelines.  It  is    . 
possible  that  the  rent  that  owners  could 
charge  in  the  market  would  be  different 
before  and  after  adaptation.  For 
example,  the  wider  dosets  would 
enhance  marketability  while  the  smaller 
bedrooms  would  diminish  maricetability. 
Adaptation  under  bodi  die  HUD  and 
NAHB/NCCSCI  guidelines  would  result 
in  both  positive  and  negative,  even  the 
fairiy  nei^ble  changes  in 
maricetability.  On  net  the  changes 
would  probably  be  negative  because 
otherwise  the  owners  would  have  made 
them  in  the  absence  of  the  guidelines. 
Hedonic  estimation  is  the  only 
technique  vtUdi  could  conceptiially 
provide  reliable  estimates  of  this  effect 
However,  the  Department  is  unaware  of 
any  existinghedomc  estimation  which 
provides  sufficiently  detailed 
specification  of  rental  units  to  price  the 
effects  of  the  minor  changes  resulting 


from  the  guideUnes,  and  it  is  doubtful 
that  usefid  hedonic  equations  with  the 
necessary  level  oT  detail  would  be 
feasible.  ■  •  «■  =  ••■  =    - 

DL  Estimated  Number  of  People    ' 
Needing  Accessibility 

There  are  at  least  two  ways  of 
obtaining  an  estimate  of  the  number  of 
people  needing  accessibility  features  in 
residences  and  public  spaces.'  One  is 
the  subjective  method  of  asking  people 
whether  they  have  a  disability  or 
handicap  which  restricts  their  mobility. 
Another  is  the  objective  method  of 
determining  whether  they  actually  use  a 
mobility  aid,  i.e.,  a  wheelchair,  a  walker, 
or  crutches,  to  enable  them  to  get  about 
Data  from  both  methods  are  reviewed 
here. 

LaPlante  and  Grant  cite  a  1985  survey 
in  the  United  States  by  the  International 
Center  for  the  Disabled.  They  state  (pp. 
3-4),  "In  the  ICD  survey,  persona  were 
considered  as  having  cQsability  if  they 
had  a  limitation  in  activity  due  to  a 
health  problem  or  impairment  or  if  they 
considered  themselves,  or  were 
considered  by  others,  as  having  a 
disability  or  handicap.  The  ICD  survey 
is  a  sample  of  one-thousand  persons 
ages  16  and  over  with  disabilities.  From 
this  survey,  it  is  estimated  that  about  15 
million  persons  ages  16  and  over  have 
mobility  limitations.  Of  that  number, 
half  (7.4  million  pereons)  consider 
transportation  barriers  and  40  percent  (6 
million  penons)  consider  inaccessible 
buildings  or  buildings  with  inaccessible 
facilities  as  important  causes  of  mobility 
restrictions." 

The  1980  National  Health  Interview 
Survey  produced  statistics  on  the 
number  and  rate  per  1,000  popidation  of 
persons  using  special  health  aids, 
including  wheelchairs,  walkers  and 
crutches.  From  the  1977  survey  to  the 
1980  survey,  the  rate  per  1,000  for 
wheelchair  use  rose  from  34)  to  3  J;  for 


*  In  their  April  ISSS  report  for  the  Aidiiiectural 
and  Traiuportation  Barriert  Compliance  Board,  Dri. 
Mitdiell  P.  UPiante  and  Leslie  A.  Grant  of  the 
Institute  for  Health  and  Aging.  University  of 
California,  San  Francisco,  make  a  distinction 
between  persom  who  need,  and  persons  who 
benefit,  from  accessibility  features.  In  the  report 
entitled  "Persons  Who  Need  or  Benefit  from 
Accessibility  Features  in  the  Built  Environment." 
they  state  (p.  7),  "Elevators  are  beneficial  to  all 
people.  However,  for  people  who  use  a  wheelchair 
or  walker,  an  elevator  becooes  a  necessity.  Stable 
walking  surfaces,  well-lighted  drculatkm  paths,  a 
handrail  to  hold  onto  for  balance  along  a  steep 
grade,  parking  spacea  k>cated  close  to  the  building 
entrance,  or  dear  signs  sad  markers  are  examples     : 
of  access  features  that  are  bencAdal  to  all  people 
regardless  of  their  functional  abilities.  Nevertheless, 
most  of  (heie  building  features  provide  greater 
benefit  to  some  persons  than  others.  Without  them 
accessibility  would  not  be  possible^  or  at  least 
seriously  compromised." 
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The  survey  results  also  show  that  the 


rates  for  these  three  heritfa  aid*  rise 
ahaiylir  with.  age..Ta  reflect  therapidly 
growing  eFderly  potation,  the  1980 
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The  total  here  is  2,643,000  persons. 
However,  there  may  be  some  overlape 
between  users  ofthiese  various  dewcss. 
LaPIante  and  GranT  reposi  fcom  a  1979- 
80  National  HJealth-biteEview  Survey 
Home  Care&qq>lement,  a  total  of 
753,000  persons  using  wheelchaira  and 
1,341,000  persons  who'use  &i^ieelcbair 
and/or  a  walker  [unduplicated  total). 
Applying  the  pn^jortion  of  wheelchair 
users  to  the  total  to  the  1990  fi^ire  of 
871,009  wheelchair  users  results  in  e 
total  of  1,5514X10  individuals  who  use  a 
wheelchair  and/or  a  walker.  Adding  in. 
crutch  users  could  bring,  the  total  ta 
close  to  2  million  persona. 

The  estijnated  number  of  people, 
needing  accessibility  features  could  he 
as  low  as  2>-2.5  million  persons  if  the 
objediTe  measures  of  users  of  mobility 
aids  is.  employed,  or  as  high  as  6  million 
persons  if  the  subjective  measure  of  aelf- 
identifled  mobility-impaired  people  is 
employed'.  Additionally,  visitors  with 
disabilities  would  benefit  from,  being 
able  to  visit  friends  and  relatives  who 
occupy  accessible  apartments.  AnotiieE 
benefit  reletes  to  the  inconvenience  of 


having  tO' move  if  air  occupffirt,  for 
exampfe,  f^saiKl  breaks  e  hip;  if  the 
unit  ivaltseady  accessible,  tfie- person- 
would  not  have  tomove.  These  arethe 
penons-who  need  accessibility  featores. 
A  greatermHBber  conld  benefit  ttom 
greater  accessibility,  such  as  mothers 
with  s^ll««,  or  p««ons  moving 
furniture  or  other- liai^  objects  in,  out  or 
within  apartments. 

IV.  Summary 

The  Regulatory  hnpact  Analysis  has 
done  the  ibllwoing: 

It  has  arrived  at  an  estimation  of  the 
coat  o£  Option  one,  the  HUD  guidelines, 
of  $606  par  accessible  unit,  an  increase 
of  0.9  percent  on  a  $65,000  apartment, 
and  a  totid'  cost  per  jreer  of  $87.2  million. 

It  has  estimated  the  cost  of  Option 
two,  die  NAHB/fiG^O  guidelines  at 
$488  per  accesaible  unit,  an  increase  of 
0.7  percent,  and  a  total  cost  per  year  of 
$69.9  million. 

The  cost»  are  somewhat  higher  under 
the  HUD  gtudelines  than  under  the 
NAHS/NGCSCTguidelines  because  the 
formra*  require  accessibility  of  all 


bathrooms  radierthan  just  one,  and 
require  deck  assemblies  and  raised 
rmling  heights.  This  is  parti^ly  offset  by 
the  reqoiremsnt  in  the  NAHB/NCCSGI 
guiddfoes  for  the  contpofs  to  be 
revsraed  in  the  bathtub  in  the  one- . 
accessible  bathroom,  and  by  a 
removable  base  cabinet  in  two 
apartments. 

Option  three,  the  adaptable 
accommodation  approach,  has  varying 
costs  to  the  tenant,  depending,  on  which 
features  of  the  apartment  must  be 
modified.  In  the  items  cited,  the  cost  per 
apartment  to  the  tenant  could  range 
from  $100  to  over$9.300  if  there  is  a  loft, 
a  balcony  and  a  sunken  living  room. 

This  RIA  also  has  estimated  the 
number  of  people  who  could  benefit 
from  accessibility  provisions.  The 
nimibec  ranges  from  2  million  to  ft 
million  persons  who  need  accessibility., 
depending  on  method  of  measurement, 
plus  an  indeterminate  number  of  other 
people  who  could  find  bensiSs  from 
greater  accessibility. 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  IMPACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PRQTO     HUD    NAHB 


U/H 


UNIT 
PROTO 


DESIGN  1  DESIGN  1 

DESIGN  1 

DESIGN  1  ConcMltd  grab  bar  blocking 

DESIGN  1  Incraas*  balcony  railing  ht 

DESIGN  1  Raisad  dack  assam  at  bale 

DESIGN  1  Vanity  top 

DESIGN  1  Vanity  cabinat       :'^ 

DESIGN  1  2/0  pra-h  wd  dr/fr/triM«HV 

DESIGN  1  2A  pra-h  wd  dr/f r/tr  inr^HU 

DESIGN  1  2/6  pra-h  wd  dr/f r/tr  inr^HU 

DESIGN  1  2/8  pra-h  wd  dr/fr/triNrHW 

DESIGN  1  2/10pra-h  wd  dr/fr/trim>HU 

DESIGN  1  5/0x6/8  Sliding  glass  drs 

DESIGN  1  6/0x6/8  Sliding  glass  drs 

DESIGN  1  2/0  Bi-fold  door  assanbly 

DESIGN  1  2/6  Bi-fold  door  ass«i6ly 

DESIGN  1  3/0  Bi-fold  door  assanbly 

DESIGN  1  f  doors  in  changa  zona 

DESIGN  1  GU6  partitions  incl  pnt 

DESIGN  1  Floor  finish  adjustmants 

DESIGN  1  Rav  watar  controls  at  tub 

DESIGN  1 

DESIGN  1  Subtotal 

DESIGN  1  G.C.'s  ganaral  rwquiramants.  O.H. 

DESIGN  I  Total,  in  currant  dollars 

DESIGN  1  Diffaranca  from  prototypa 
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DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U'( 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


IV  DESIGN  1U 

1U 

1U  Sh«lf  &  pol* 

1U  ConcMlad  grab  bar  blocking 

1U  Incraasa  balcony  railing  ht 

1U  Raisad  dack  assan'at  bale 

1U  Vanity  top 

1U  Vanity  cabinat 

1U  2/0  pra-h  wd  dr/fr/triiii*HU 

1W  in  pra-h  Md  dr/fr/trim^HU 

1U  2/8  pra-h  iid  dr/fr/trim^HU 

1U  2/10pra-h  wd  dr/fr/triM^HU 

1W  2/8  wd  ant  dr/fr/trim^HU 

IV  2/10wd  ant  dr/fr/trim^-HV 

IV  f  doors  in  changa  zona 

IV  S/0x6/8  Sliding  glass  drs 

IV  6/0x6/8  Sliding  glass  drs 

IV  GV8  partitions  incl  pnt 

IV  Floor  finish  adjustnants 

IV  Rav  watar  controls  at  tub 

IV 

IV  Subtotal 

IV  G.C.'s  gonaral  raquiranants,' 

IV  Total,  in  currant  dollars 

IV  Diffaranca  from  prototypa 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  IMPACT  STUDY 


DESCRIPTION            QUANTITY  QUANTITY  QUANTITY  U/H 

PROTO 

HUD 

NAHB 

DESIGN  2 

DESIGN  2 

DESIGN  2 

DESIGN  2 

Sh«lf  &  pol* 

10.00 

12.00 

10.00  LF 

DESIGN  2 

Concealed  grab  bar  blocking 

0.00 

10.64 

10.64  LF 

DESIGN  2 

Incraas*  balcony  railing  ht 

0.00 

24.00 

0.00  LF 

DESIGN  2 

Raisad  dack  assaw  at  bale 

0.00 

102.64 

0.00  SF 

DESIGN  2 

Vanity  top 

7.00 

6.13 

6.13  SF 

DESIGN  2 

Vanity  cabinet 

4.00 
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3.50  LF 

DESIGN  2 

2/0  pra-h  wd  dr/fr/tri«»HU 

1.00 

0.00 

0.00  Ea 

DESIGN  2 
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DESIGN  2 
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Floor  finish  adjustments 

Note  1 

Note  1 

Note  1 

DESIGN  2 

Rev  water  controls  at  tub 

0.00 

0.00 

1.00  Ea 

DESIGN  2 

DESIGN  2 

Subtotal 

OESltk  2 

G.C.'s  general  requiretaents. 

O.H..  profit,  bonds  ft  insurance 

DESIGN  2 

Total,  in  current  dollars 

*" 

DESIGN  2 

Difference  froiN  prototype 

UNIT 
PROTO 


5.39 

0.00 

0.00 

O.CO 

12.50 

55.00 

127.08 

129.09 

131.29 

131.74 

135.39 


0.00 


11. 3X 


UNIT 
HUD 


!  5.39 

2.00 

4.00 

2.26 

12.50 

55.00 

127.08 

129.09 

131.29 

131.74 

135.39 


UNIT 
NAHB 


5.39 

2.00 

0.00 

0.00 

12.50 

55.00 

127.08 

129.09 

131.29 

131.74 

135.39 


0.00   250.00 


EXTEN 
PROTO 


53.90 

0.00 

0.00 

0.00 

87.50 

220.00 

127.08 

129.09 

131.29 

0.00 

0.00 


0.00 


EXTEN 
HUD 


64.68 

21.28 

96.00 

231.97 

76.56 

192.50 

0.00 

0.00 

0.00 

0.00 

406.16 


EXTEN 
NAHB 


53.90 

21.28 

0.00 

0.00 

76.56 

192.50 

0.00 

0.00 

131.29 

263.48 

0.00 


0.00   250.00 


748.86 

1,089.15 

989.01 

84.62 

123.07 

111.76 

833.48 

1.212.22 

1.100.77 

378.74 

267.29 
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HANDICAPPED  ACCESSIBILIH  CONSTRUCTION  COST  IH»ACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/M 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


2U  DESIGN  2U 

2U 

2U  Shalf  ft  pol« 

2U  ConcMlad  grab  bar  blocking 

2U  Incraasa  balcony  railing  ht 

2U  Raisad  dack  assa*  at  bale 

2U  Vanity  top 

2U  Vanity  cabinat 

2W  2/0  pra-h  mI  dr/f r/tr  iiii*HU 

2U  2/6  pra-h  wd  dr/fr/triiiH-HU 

2U  2/8  pra-h  wd  dr/fr/trim+HW 

2U  2/10pra-h  wd  dr/f r/tr im+HU 

2U  f  doors  in  changa  zona 

2U  Floor  finish  adjustmants 

2U  Rav  watar  controls  at  tub 

2« 

2U  Subtotal 

2W  G.C.'s  ganaral  raquiraniants, 

2U  Total,  in  currant  dollars  - 

2U  Diffaranca  from  prototypa 


S.33 

0.00 
0.00 
0.00 
0.00 
0.00 
2.00 
2.00 
1.00 
0.00 
5.00 
Not*  1 
0.00 


4.33 
10.64 
23.17 

106.25 
0.00 
0.00 
0.00 
0.00 
0.00 
5.00 
5.00 

Nota  1 
0.00 


5.00  LF 
10.64  LF 
0.00  LF 
0.00  SF 
0.00  SF 
0.00  LF 
0.00  Ea 
1.00 
4.00 
0.00 
5.00 
Nota  1 
1.00 


Ea 
Ea 
Ea 
Ea 


UNIT 
PROTO 


5.39 

0.00 

0.00 

0.00 

12.50 

55.00 

127.08 

131.29 

131.74 

0.00 


0.00 


O.H.,  profit,  bonds  ft  insuranea  11.31 


250.00 


EXTEN 
PROTO 


28.73 

0.00 

0.00 

0.00 

0.00 

0.00 

254.17 

262.59 

131.74 

0.00 


0.00 

677.22 

76.53 

753.74 


EXTEN 
HUD 


1.0S4.34 
119.14 

1,173.44 
419.74 


EXTEN 
NAHB 


23.34 

26.95 

21.28 

21.28 

92.66 

0.00 

240.13 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

131.29 

0.00 

526.96 

676.93 

0.00 

0.00       MO.OO 


9S6.a 

108.08 

1,064.56 

310.62 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  I»f>ACT  STUDY 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY  U/H 
PROTO     HUD    turn 


DESIGN  3 

Shelf  a  poU  10.00  11.00  10.00  LP 

ConcMlad  grab  bmr  blocking  0.00  10.M  10.M  LP 

InersM*  balcony  railing  ht  0.00  13. SO  0.00  LP 

Raisad  dock  asswn  at  bale  0.00  81.00  0.00  SF 

Vanity  top  7.60  0.00  4.38  SF 

Vanity  cabinet  2.S0  0.00  2.50  LP 

RoMovabla  basa  cab  praniua  0.00  0.00  1.00  LS 

2/0  pra-h  Md  dr/fr/trim^HU  1.00  0.00  0.00  Ea 

2/8  pra-h  Md  dr/fr/tri«»HU  3.00  0.00  4.00  Ea 

2/10pra-h  «id  dr/fr/trinHW  0.00  4.00  0.00  Ea 

2/10wd  ant  dr/fr/trin^HU  0.00  2.00  0.00  Ea 

t  doors  in  changa  zona  4.00  6.00  4.00  Ea 

5/0x6/8  SI  gl  drs  2.00  0.00  2.00  Ea 

2/3x6/8  Sidal ights  0.00  2.00  0.00  Ea 

Floor  finish  adjustawnts  Nota  1  Nota  1  Noto  1 

Rav  Matar  controls  at  tub  0.00  0.00  1.00  Ea 


732.86 
0.00 


OM 


Subtotal 

G.C.'s  ganaral  raquiromants,  O.H. 
Total,  in  currant  dollars 
Diffaranco  froiii  prototype 


profit,  bonds  ft  insurance  11.3 > 


EXTEN 
PROTO 


0.00 
300.15 


732.86 
0.00 


0.00   250.00 


1,465.72 
0.00 

0.00 

2.274.42 

257.01 

2,531.43 


EXTEN 
HUD 


59.29 

21.28 

54.00 

183.06 

0.00 

0.00 

0.00 

0.00 

0.00 

541.55 

533.89 

0.00 
600.30 


EXTEN 


53.90 

21.28 

0.00 

0.00 

54.69 

137.50 

100.00 

0.00 

526.96 

0.00 

0.00 

1,465.72 
0.00 


0.00  >  250.00 


1.993.36 
225.25 

2.218.61 
(312.82) 


2.610.04 
294.93 

2.904.98 
373.55 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  IM>ACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/M 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


3W  DESIGN  3U 

3U 

3U  Shelf  a  pol* 

SU  ConcMlad  grab  bar  blocking 

3U  Incr«as«  balcony  railing  ht 

3U  Raited  dack  assam  at  bale 

^  Vanity  top 

SU  Vanity  cabinet 

S^l  2/0  pra-h  tid  dr/fr/trim^HU 

3U  Z/6  pra-h  »d  dr/fr/triiii4^HU 

3U  2/8  pro-h  ud  dr/fr/trim^HU 

3U  2/10pra-h  nd  dr/fr/trifli«^HU 

SU  t  doors  in  change  zone 

SU  S/0x6/6  Sliding  glass  drs 

SU  6/0x6/8  Sliding  glass  drs 

SU  GUB  partitions  incl  pnt 

SU  Floor  finish  adjustMents 

SU  Rev  water  controls  at  tub 

SU 

SU  Subtotal 

SU  G.C.'s  general  requireewnts, 

SU  Total,  in  current  dollars 

^  Difference  fron  prototype 


10.00 
0.00 
0.00 
0.00 
8.00 

s.ss 

s.oo 

2.00 
0.00 
0.00 

s.oo 

2.00 

0.00 

101.25 

Note  1 

0.00 


10.00 

10. M 

1S.50 

81.00 

S.OO 

2.  SO 

0.00 

0.00 

0.00 

S.OO 

S.OO 

0.00 

2.00 

97.50 

Note  1 

0.00 


10.00  LF 
10.64  LF 
0.00  LF 
0.00  SF 
8.00  SF 
i.ZZ  LF 
0.00  Ea 
1.00 
S.OO 
1.00 
S.OO 
2.00 
0.00  Ea 
97.50  SF 
Note  1 
1.00  Ea 


Ea 
Ea 
Ea 
Ea 
Ea 


UNIT 
PROTO 


5.S9 

0.00 

0.00 

0.00 

12.50 

55.00 

127.08 

1$1.29 

0.00 

0.00 

732.86 
0.00 
2.50 

0.00 


O.H.,  profit,  bonds  &  insurance  11. SX 


UNIT 
HUD 


5.S9 
2.00 
4.00 
2.26 
12.50 
55.00 

127.08 
0.00 
0.00 

1S5.S9 

0.00 

944.41 

2.50 


1.00   250.00 


UNIT 
NAHB 


5.S9 

2.00 

0.00 

0.00 

12.50 

55.00 

127.08 

1S1.29 

1S1.74 

1S5.S9 

7S2.86 
0.00 
2.50 


EXTEN 
PROTO 


5S.90 

0.00 

0.00 

0.00 

100.00 

18S.15 

S81.25 

262.59 

0.00 

0.00 

1,465.72 

0.00 

253. IS 

0.00 

2,699.73 

305.07 

3,004.80 


EXTEN 
HUD 


53.90 

21.26 

54.00 

183.06 

62.50 

137.50 

0.00 

0.00 

0.00 

676.93 

0.00 

1,888.82 

243.75 


3,321.74 
375.36 

3,697.10 
692.30 


EXTEN 


53.90 

21.28 

0.00 

0.00 

100.00 

183.15 

0.00 

131.29 

395.22 

135.39 

1,465.72 

0.00 

243.7S 


0.00   250.00 


2.979.70 
336.71 

3,316.40 
311.60 
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HANDICAPPED  ACCESSIBILIH  CONSTRUCTION  COST  IMPACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/M 


DESIGN  i  DESIGN  4 

DESIGN  i 

DESIGN  4  Concaalad  grab  bw  blocking 

DESIGN  4  IncrcM*  balcony  railing  ht 

DESIGN  4,  Raitad  dock  assoa  at  bale 

DESIGN  A  Vanity  top 

DESIGN  i  Vanity  cabinat 

DESIGN  4  Raaovabla  baso  cab  praaiiuM 

DESIGN  4  2/0  pra-h  wd  dr/fr/trim^HU 

DESIGN  4  2/6  pra-h  Nd  dr/fr/tri«»HU 

DESIGN  4  2/8  pra-h  «d  dr/fr/trinr^W 

DESIGN  4  2/IQpra-h  wd  dr/fr/triiir^HU 

DESIGN  4  f  doors  in  changa  lona 

DESIGN  A  Floor  finish  adjustaonts 

DESIGN  A  Rav  Mtar  oontroU  at  tub 

DESIGN  A 

DESIGN  A  Subtotal 

DESIGN  A  G  C.'a  ganaral  raquiraawnts, 

DESIGN  A  Total,  in  currant  dollars 

DESIGN  A  Oiffaranea  from  prototype 


0.00 
O.W) 
0.00 
13.75 
S.OO 
0.00 
S.OO 
4.00 
0.00 
0.00 
7.00 
Nota  1 
0.00 


23.94 

11.00 

62.37 

9.63 

S.SO 

0.00 

0.00 

0.00 

0.00 

7.00 

7.00 

Note  1 

0.00 


23.94  LF 
0.00  LF 
0.00  SF 

10.06  SF 
5.75  LF 
1.00  LS 
0.00  Ea 
0.00  Ea 
7.00  Ea 
0.00  Ea 
7.00  Ea 
Nota  1 
1.00  Ea 


UNIT 
PROTO 


0.00 

0.00 

0.00 

12.50 

55.00 

0.00 

127.08 

131.29 

0.00 

0.00 


0.00 


O.H.,  profit,  bonds  8  insuranca  11.31 


UNIT 
HUD 


2.00 

4.00 

2.26 

12.50 

55.00 

0.00 

0.00 

0.00 

0.00 

135.39 


UNIT 
NAHB 


2.00 

0.00 

0.00 

12.50 

55.00 

100.00 

0.00 

0.00 

131.74 

0.00 


0.00   250.00 


EXTEN 
PROTO 


0.00 

0.00 

0.00 

171.88 

275.00 

0.00 

381.25 

525.17 

0.00 

0.00 


0.00 

1.353.29 

152.92 

1,506.22 


EXTEN 
HUD 


47.88 

U.OO 

140.96 

120.31 

302.50 

0.00 

0.00 

0.00 

0.00 

947.70 


1,603.35 
181.18 

1,784.53 
278.32 


EXTEN 
NAHB 


47.88 

0.00 

0.00 

125.78 

316.25 

100.00 

0.00 

0.00 

922.17 

0.00 


0.00   250.00 


1,762.09 
199.12 

1,961.20 
4S4.98 


HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  I^f>ACT  STUDY 


DESCRIPTION 


QUANTin  QUANTITY  QUANTIH  U/N    UNIT 
PROTO     HUD    NAHB       PROTO 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 

'design 

DESIGN 

design 

DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


4U  DESIGN  <U     . 

XU 

tM  Shalf  &  polt  12.50  10.00  10.00  LF 

ttl  ConcMltd  grab  bw-  blocking  0.00  23.94  23.94  LF 

4V  IncrMM  balcony  railing  ht  0.00  11.00  0.00  LF 

4V  Raisad  dock  astan  at  bale  0.00  62.70  0.00  SF 

4U  Vanity  top  IS.  10  8.S2  U.SO  SF 

4W  Vanity  cabinat  5.75  5.00  5.25  LF 

4U  2/0  pra-h  wd  dr/fr/triarHiU  5.00  0.00  0.00  Ea 

4U  2/6  pra-h  wd  dr/fr/trimtHU  2.00  0.00  1.00  Ea 

ttl  2/e  pra-h  wd  dr/f r/tr im^HU  2.00  0.00  5.00  Ea 

<W  2/10pro-h  wd  dr/fr/trim^^HU  0.00  9.00  3.00  Ea 

4W  t  doors  in  changa  ton*  9.00  9.00  9.00  Ea 

4U  GUB  partition*  inel  pnt  9.96  0.00  0.00  SF 

tM  Floor  finish  adjustmants  Nota  1  Nota  1  Nota  1 

4U  Rav  watsr  controls  at  tub  0.00  0.00  1.00  Ea 

4M 

4U  Subtotal 

4U  G.C.'s  gsnaral  rsquiraawnts. 

4V  Total,  in  currant  dollars 

4U  Diffaranca  fron  prototype 


O.H.,  profit,  bonds  ft  insurance  11,  iX 


UNIT 
HUD 


250.00 


EXTEN 
PROTO 


67.38 

0.00 

0.00 

0.00 

188.75 

316.25 

635.41 

262.59 

263.48 

0.00 

24.94 

0.00 

1.758.79 

198.74 

1,957.53 


EXTEN 

HUD 


EXTEN 
NAHB 


53.90 

53.90 

47.88 

47.88 

U.OO 

0.00 

141.70 

0.00 

106.50 

206.25 

275.00 

288.75 

0.00 

0.00 

0.00 

131.29 

0.00 

658.70 

1.218.48 

406.16 

0.00 


0.00 


0.00   250.00 


1.887.46 
213.28 

2.100.74 
143.21 


2,042.93 
230.85 

2,273.76 
316.25 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  WACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/H 


(MIT 
PROTO 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


DESIGN  S  DESIGN  S 

DESIGN  5 

DESIGN  S  ConcMlad  grab  bar  blocking 

DESIGN  S  Incraasa  balcony  railing  ht 

DESIGN  5  Raistd  dack  assam  at  bale 

DESIGN  S  Vanity  top 

DESIGN  S  Vanity  cabinat 

DESIGN  5  2/0  pra-h  «d  dr/fr/triii»*HW 

DESIGN  5  2A  pra-h  imI  dr/fr/triw*HW 

DESIGN  5  2/6  pra-h  wd  dr/f r/tr iw^HU 

DESIGN  5  2/8  pra-h  wd  dr/f r/tr  im^^HW 

DESIGN  5  2/10pra-h  wd  dr/fr/trim+HW 

DESIGN  S  t  door*  in  changa  zona 

DESIGNS  5/0x6/8  Sliding  glass  drs 

DESIGN  S  6/0x6/8  Sliding  glass  drs 

DESIGN  S  Floor  finish  adjustmants 

DESIGN  S  Rav  watar  controls  at  tub 

DESIGN  5 

DESIdN  S  Subtotal 

DESIGN  S  G.C.'s  ganaral  raquiraisants. 

DESIGN  S  Total,  in  currant  dollars 

DESIGN  S  Differanca  from  prototypa 


0.00 
0.00 
0.00 
U.75 
7.00 
2.00 
2.00 
3.00 
0.00 
0.00 
7.00 
2.00 
0.00 
Nota  1 
0.00 


21.28 

20.00 

63.48 

11.08 

6.33 

0.00 

0.00 

0.00 

0.00 

7.00 

7.00 

0.00 

2.00 

Nota  1 

0.00 


21.28  LF 
0.00  LP 
0.00  SP 
10.64  SF 
6.08  LF 
0.00  Ea 
0.00  Ea 
0.00  Ea 
7.00  Ea 
0.00  Ea 
7.00  Ea 
2.00  Ea 
0.00  Ea 

Nota  1 
1.00  Ea 


0.00 

0.00 

O.OO 

12.50 

55.00 

127.08 

129.09 

131.29 

O.OO 

0.00 

732.86 
1.00 


0.00 


O.H.,  profit,  bonds  &  insuranca  11 


2.00 
4.00 
2.26 
12.50 
55.00 
0.00 

129.09 
0.00 
0.00 

135.39 

0.00 
944.41 


2.00 

0.00 

0.00 

12.50 

55.00 
0.00 

129.09 
0.00 

131.74 
0.00 


0.00 

0.00 

0.00 

184.38 

385.00 

254.17 

258.17 

393.88 

0.00 

0.00 


42.56 

80.00 

143.47 

138.47 

348.15 

0.00 

0.00 

0.00 

0.00 

947.70 


42.56 

0.00 

0.00 

133.00 

334.40 

0.00 

0.00 

0.00 

922.17 

0.00 


732.86  1,465.72     0.00  1,465.72 
0.00     0.00  1,888.82     0.00 


0.00   250.00 


0.00 


0.00   2SOiOO 


2,941.31  3,589.11  3,U7.8S 

332.37   40S.S8  SS5.n 

3,273.68  3,994.75  3,503.56 

721.07  229.81 
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HANDICAPPED  ACCESSIBILITY  CONSTRUaiON  COST  WACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/H 


DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 
DESIGN 


SU  DESIGN  SU 
5U 

5U  Shatf  &  polt 
5U  ConcMlad  grab  bw  blocking 
SW  Incraas*  balcony  railing  ht 
5U  Raisad  dack  astam  at  bale 
5W  Vanity  top 
SU  Vanity  cabinat 
5W  2/0  pra-h  wd  dr/f r/tr im^HU 
5U  2/6  pra-h  wd  dr/fr/trim^^HU 
5U  2/8  pra-h  wd  dr/f r/tr  iia+HU 
5U  2/lOpra-h  wd  dr/fr/trinr^HU 
SU  •  doors  in  change  aona 
SU  S/0x6/8  Sliding  glass  drs 
5U  i/0x6/8  Sliding  glass  drs 
5U  GUB  partitions  incl  pnt 
SU  Floor  finish  adjustmants 
SW  Rav  watar  controls  at  tub 
5U 

SU  Subtotal 

SU  G.C.'s  ganaral  roquira«snts 
SU  Total,  in  currant  dollars 
SU  Diffaranca  froa  prototypa 
'Although  configuration  var 


16.00 
0.00 
0.00 
0.00 
U.54 
6.67 
6.00 
2.00 
1.00 
0.00 
9.00 
2.00 
0.00 
300.00 
Nota  1 
0.00 


12.00 

21.28 

20.00 

62.00 

13.00 

6. SO 

0.00 

0.00 

0.00 

8.00 

8.00 

0.00 

2.00 

300.00 

Nota  1 

0.00 


12.00  LF 

21.28  LF 

0.00  LF 

0.00  SF 

U.S4  SF 

6.67  LF 

0.00  Ea 

1.00  E« 

A.m  Ea 

3.00  Ea 

8.00  Ea 

2.00  Ea 

0.00  Ea 

300.00  SF* 

Nota  1 

1.00  Ea 


JNIT 
IwlO 


i.39 

0.00 

0.00 

0.00 

12.50 

ss.oo 

127.08 

1S1I.29 

151.7* 

0.00 


732.86 
0.00 
2. SO 


.  O.H.,  profit,  bonds  &  insuranca  ll.SX 


ias,  quantity  of  wall  it  constant 


UNIT 
HUD 


5.39 

2.00 

4.00 

2.26 

12.50 

55.00 

0.00 

0.00 

0.00 

135.39 

0.00 

9U.41 

2.50 


UNIT 
NAHB 


5.39 

2.00 

0.00 

0.00 

12.50 

55.00 

0.00 

131.29 

131.74 

135.39 

732.86 
0.00 
2.50 


).00    0.00   250.00 


EXTEN 
PROTO 


86.24 

0.00 

0.00 

0.00 

181.75 

366.85 

762.50 

262.59 

131.74 

0.00 

1,465.72 

0.00 

750.00 

0.00 

4,007.38 

452.63 

4,460.21 


EXTEN 
HUD 


64.68 
42.56 

80.00 

140.12 

162.50 

357.50 

0.00 

0.00 

O.N 

1,083.09 

0.00 

1,888.82 

750.00 


4,569.27 
516.33 

5,085.60 
625.38 


EXTEN 
NAHB 


64.68 

42.56 

0.00 

0.00 

181.75 

366.85 

0.00 

131.29 

526.96 

406.16 

1.465.72 

0.00 

750.00 


0.00   250.00 


4,185.97 
473.01 

4,658.98 
198.77 


< 

en 

Z 

o 


03 


n 
3 


^ 


2. 

90 

«9 
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APPENDI.X  C 


Remarks:. 


PQIQMAC.GABLE 
SIIE_ANALYSIS 

Syi.lding_#l 
FF  S13.0  is  accessible. 
Natural  ^rade  is  10%+j  final  grade  is  5*/». 


Guidelines  Met 

ag-Drawni      Yes  for  HUD  &  NAHB 


Remarks: 


FF  209.0  is  not  accessible;  a  ramp  would  make  so, 
It  Mill  not  be  necessary  for  NAHB  to  construct  a 
ramp  to  meets  its  S7X  accessibility  requirement. 


Sradingi       Natural  grade  is  10X+;  final  grade  is  9.6*/.. 

Modifications!  Add  a  S5  If  ramp  to  allow  access  at  5%. 

Guidelines  Met 

as_Prawni      No  for  HUD,  yes  for  NAHB 

@yilding_#5 

Beinarksi       FF  IBS. 5  is  not  accessible. 

Grading:       Natural  and  final  grade  are  iOV*-*-. 

Guidelines  Met 

as.Drawn:       Yes  for  HUD  &  NAHB 


Remark s! 
Gradingi 


FF   186.5   is  TK>t   accessible 
Natural  and  final   grade  are   iO%-«-. 


Guidelines  Met 

as.DraMn:      Yes  for  HUD  &  NAHB 


.  ■  -.'i: 


Bemarksi 
%aclingi 


FF   190.5  is  not  accessible 
Natural   and  final   grade  are   10%-«-. 


Guidelines  Met 

as._Drawns  Yes  for  HUD  &  NAHB 
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Remarksi 
Gradingi 


iyilding_#3 
FF  181.5  is  not  accessible 
Natural  and  final  grade  are  lOX-*-. 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


Remarks.: 
8rJI!dliD91 


FF  179.5  is  not  accessible 
Natural  and  -final  grade  are  10%-*-. 


Guidelines- Met 

as  Drawn:       Yes  for  HUD  &  IMAHB 


iyildiDQ-t^ 

ReffiaCksi 

FF  178.5  is  not  accessible 

Bradingi 

Natural  and  final  grade  are  lOX-**.- 

•:  '•.  ■  • 

•  T  ■  ■  •  • 

Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


Remarks.: 
Gradingi 


FF  18S.5  is  not  accessible 
Natural  and  final  grade  are  10%+. 


Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


pradingi 


FF  186.5  is  not  accessible 
Natural  and  final  grade  are  10%+. 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


Remarksi 
Gfadingi 


Syil^ing_#5 
FF  197.0  is  not  accessible 
Natural  and  final  grade  are  10%+. 


-  ■  ,.v; .  ■ 


.*?  : 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


■•'■V  s.^^-'-Vr',  .;  '-'J  :..  \--'.  •'■■  ■'••  '-•  ..  •- 1  -  ■•  ;••■- 


,;••  ,j 


BEST  COPY  AVAILABLE 


J  VflL  JS.  AiaHV  /  fimflar.  September  7. 1890  ^ 


By i i^ADg_*5_con t inyed 

Remarksi       FF  193.0  is  not  accessible 
Grsdingi        Natural  and  final  grade  are  10%-«-, 
Giuidelines  Met 


as  UraMn-: 


Yes  f  trr  HOD  tt  WAHB 


Bemarksr 
Grading? 


ByiidiD9_§6 
FF  SOS.O  is  not  accessible 
Natural  and  final  grade  are   l<OK<«-. 


Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


Remarksi       FF  198.0  is  not  accessible.   Regrading  and 

a  raflip  would  make  it  accessible.   Tihe  -ciKangej 
however f  is  not  needed  by  NAHB  to  meet  its  87% 
accessibility  guideline. 

Gradingi       -Natural  ^grax^   i3  1-OXl  final  grade  is  7. 'ST.. 

Modificatignsi  Minor  regrading  and  4i  r-aimp  <2<>  If)  at  €.3%. 

Guidelines  Met 

as.Drawni       No  for  HUD,  yes  for  NAHB 


FF  195.0  is  access«bl«. 

Natural  gra<to  is  lOOC^-;  ^inal  ^r-aife  is  *^%^ 


Remarks: 
yE^ding: 


Guidelines  Met 

IS-Drawns       Yes  for  HUD  S.  NAHB 


Remarksi 
l^r^dingi 


FF  191.0  is  accessible. 

Natural   grade   is   ICSU-l  rifwl  «Hre<le   i«  Jtk%*-, 


Guidelines  Met 

as-yrawn:      Yes  for  HUD  &  NAHB 


UMI 


Remarks: 


@E§dingi 


Federal  Rftgbter  /  Vol.  55.  Na  174  /  Friday.  September  7. 1990  /  Proposed  Rule* 

Buildin9_i8 

FF  S17.0  is  not  accessible.  Regrading  would  make 
this  entrance  accessible. 

Natural  grade  is  less  than  lOXl  final  grade  is 
10X+ 


Modific9$ionsi  Minor  regrading  would  create  a  walkway  of  1%. 
Guidelines  Met 


as.Drawn^ 


No  for  HUD  and  yes  for  NAHB 


Remarksi 
Gradingi 


FF  S13.0  is  accessible 

Natural  grade  is  less  than  10%+!  final  grade  xs 


Guidelines  Met 

as.DrawQi      Yes  for  HUD  &  NAHB 


Remarks: 
Gradingi 


Bui lding_i9 
FF  SSO.O  is  not  accessible 
Natural  and  final  grade  are  lOX-i-. 


Guidelines  Met 

as.Drawni      Yes  for  HUD  &  NAHB 


Remarks: 


FF  aiO.O  is  accessible.  A  walkway  is  assumed  to 
extend  about  75  feet  from  parking  on  the  north- 
east side  of  the  building. 

Natural  grade  is  lOX-*-;  final  grade  is  1.55%. 


Gradingj 

Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


Becarks: 
Gradingi 


Building_«lQ 
FF  SS8.0  is  not  accessible. 
Natural  and  final  grade  are  10X+. 


Guidelines  Met 

as^DrawQi      Yes  for  HUD  &  NAHB 


/  Vid.55.  flkLlTty  fUday.!SeFleBiber7. tmo /VpeveseflfMes 


Building_#10_continued 


Remarksi 
^nAdingi 


FF  SSO.O   is  not   ac< 
Maiii  at  And  fivial 


»l>t«« 


tOft», 


Guidelines  Met 

as  Drawn:      Yes  fer  HUD  &  hMHB 


Remarksi 
Bradingi 


iyil^fH-ilt 
FF  234. O  is  accessible. 
Natural  grade  is  lOX-*-;  final  grade  is  S%, 


Guidelines  Met 

aS-DRawni      Yes  for  HUD  &  NAHB 


Bpmarksi 
OfUldiDgi 


^F   838.^  i«  accessii»ie. 

Natural  grade  is  10X«-|  ftmil  fprade  is  4%, 


Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


Building.flS 
Re«*C!«51  FF  2<»1.0  is  accessitile. 
Gradingi       'ilateral  grade  is  10X4-9  final  -grade  is  -h%. 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


BemaE!<si        FF  E39.0  is  not  accessible 

Ora^iOSl       Natural  and  -fi-nal  grade  are  1"0%4-. 

Guidelines  Met 

as_Drawn:       Yes  for  HUD  &  NAHB 


UMI 
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ByiidiDa^-SiS-ceDtioyed 


Gca?lliD9i 


Gu 


ideline 


The  section  adjacent  to  FF  g39_does  not  show  an 
elevation.  Assuming  a  FF  of  839.0  this  unit  would 
be  accessible 

Natural  grade  is  lOX-*-;  final  grade  is  an  assumed 
4%. 


>s  Met 


as-DrawQi. 


Yes  for  HUD  «c  NAHB 


Remarks^ 
Bfadingjs 


Syiid4Dg_*i3 

FF  S3^.0  is  not  accessible. 
Natural  and  final  grade  are  lOy*-*-. 


Guidelines  Met 

as.Drawoi      Yes  for  HUD  &  NAHB 


Remarks: 
Grading^ 


FF  S30.0  is  not  accessible* 
-Natural  and  final  grade  are  10%+. 


Guidelines  Met 

as.DrawQi      Yes  for  HUD  &  NAHB 

Buildinglii^ 
Remarksii       FF  835.0  is  not  accessible. 
Gradingi       Natural  and  final  grade  are  1051+. 
Guidelines  Met 


as_Draw0: 


Yes  for  HUD  &  NAHB 


Remarks 
Grading 


FF  831.0  is  accessible. 

Natural  grade  is  10X+;  final  grade  is  8.8%. 


Guidelines  Met 

as.DrawQi      Yes  for  HUD  &  NAHB 


UM) 
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Remarks: 


Pool /Bathhouse        ^ 

Assuming  an  elevation  of  approximately  S16.5  the 
pool  would  not  be  accessible  via  the  drop-off  at 
the  front  door. 

HUD  and  NAH6  guidelines  could  be  met  by  lowering 
the  bathhouse  lE"t  and  building  a  circuitious  walk 
from  the  drop-off  sidewalk  to  the  front  door. 
Once  insidey  a  wheelchair  lift  would  be  necessary 
to  enable  the  handicapped  to  reach  the  ground 
floor/pool  level.   This  would  involve  approx. 
725  cy  of  additional  cut,  and  kS   If  of  new  paving 
at  5%. 


Guidelines  Met 

as  Drawn:      No  for  HUD  &  NAHB 


Remarks:       The  court  is  accessible  from  the  parking  area. 
Guidelines  Met 


as  Drawn: 


Yes  for   HUD  &  ^4AHB 


Cganments 

T 

This  plan  has  been  reviewed  by  "assuming"  the  locations  of 
sidewalks  and  entrance  walks.   It  is  assumed*  also,  that  a 
final  plan  would  note  the  locations  of  curb  cuts  and  parking  for 
the  handicapped. 

This  is  a  very  difficult  site  to  vwrk  with.   Many  more  entrances 
could  be  made  accessible  by  major  regrading.   From  an  economic 
standpoint  major  regrading  is  not  considered  an  option. 

The  slope  analysis  reveals  that  this  site  contains  approximately 
7  (of  S5)  acres  of  terrain  at  10%  or  less.   Based  upon  that 
figure  33  of  the  120  (27%)  of  the  ground  floor  units  (data  from 
the  NAHB/NCCSCI  book  of  recommendations)  should  be  accessible. 

Not  knowing  the  number  of  ground  floor  units  per  building  we 
have*  as  with  the  Center  Ridge  developments,  assumed  an  "even 
distribution".   With  a  total  of  31  entrances  we  surmise  that  9  or 
27%  of  them  will  satisfy  accessibility  guidelines.  Our  review 
indicates  that  NAHB  has  10  (32%)  accessible  entrances.   HUD's 
guidelines  make  13  (42%)  entrances  accessible. 


Those  entrances  to  be  modified  by  NAHB  and  HUD  under  their 
respective  guidelines  are  as  follows: 


NAHB 
None 


HUD 

1/209 
6/198 
8/217 


I  •    .  t  : 


1  •*•:•■■ • 


J.   *--!   •-■• 


*%  u 


UMI 
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Remark 51 
Gradingl 


Guidel.ines  Met 

as  Drawn s      Yes  for  HUD  &  NAHB 


Reeiarks: 
Gradingl 


#14303  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
4.6%. 


Guidelines  Met 

as  Drawn I      Yes  for  HUD  &  NAHB 


Remarks: 


#14305  is  not  accessible.  A  ramp  will  make  it 
accessible. 


Gradingi       Natural  grade  is  less  than  10%;  final  grade  is 

5.2%. 

Modif icatignsi  Create  a  4  ft.  ramp  at  a  grade  of  8%. 

Guidelines  Met 


as  Drawn: 


No  for  HUD  &  NAHB 


iyiidiDQ-iS 
#14307  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
3.6% 


Remarks 1 
Gradingi 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


Remark SI 
Gradingi 


#14309  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is  5% 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


*ti^v«-V>V 


CENIER_RID6E_LAND_BAY_3 
.  .   §lIi^ANeLYSlS_FDRM 

iyilding_#H 

#14301  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
a. 8% 
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Remarks: 


Grading 


1 


Byi..lding_#4 

#14313  is  accessible  with  the  assumption 
that  the  spot  elevation  of  49.0  is  mismarked 
and  should  read  5E.0. 

Natural  grade  is  less  than  10%;  final  grade  is  3% 


Guidelines  Met 

as.DrawQi      Yes  for  HUD  &  NAHB 


Grading g 


#14317  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is  5% 


Guidelines  Met 

as^DrawQi      Yes  for  HUD  &  NAHB 


Byilding_«5  i-.    ■  ■■ 

#14321  is  accessible. 
Natural  grade  is  less  than  10%;  final  grade  is  4% 


Remarks 
Grading^: 


Guidelines  Met 

as  Drawn:      Yes  for  HUD  &  NAHB 


1 


Remarksl^       #14325  is  accessible. 

Cradingii       Natural  grade  is  less  than  10%;  final  grade  is  2% 

Guidelines  Met 


as_DraMQi 


Yes  for  HUD  &  NAHB 


Remark^  I . 
QEjidlnq;:; 


BuildiDg_i6 

#14324  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
4.8%. 


Guidelines  Met 

i5_Dra«n:      Yes  for  HUD  &  NAHB 


37101  = 
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Byildi.ng_!^_E9Diioyed 


Remarks: 
Grading! 


#143SS  is  accessible. 

Natural  grade  is  less  than  10%|  final  grade  is 
3.5X. 


Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


Remarks: 


Gfadingi 


#1<»380  is  not  accessible.  Regrading  will  make  this 
entrance  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
6.3%.  .■■■.'■ 


Modifications:  Modest  regrading  would  create  a  walk  at  4.7% 
Guidelines  Met 


as  Drawn: 


Remarks: 
Grading: 


No  for  HUD  h   NAHB 

Building.*? 
#1<»316  is  accessible. 


Natural  grade  is  less  than  10%";  final  grade  is 
3.7%. 


Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB 


Remarks:        #1<»314  is  accessible. 

Grading:        Natural  grade  is  less  than  10%»  final  grade  is  3% 

Guidelines  Met 


as  Drawn: 


Yes  for  HUD  &  NAHB 


B^Marksi 
Grading: 


#l<i3ia  is  accessible. 

Natural  grade  is  greater  than  10%;  final  grade  is 

i.e%. 


Guidelines  Met 

as  Drawn:  Yes  for   Hlfl)  &  NAHB 


UMI 
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8710 


Remarks I 
GracJjng 


Bui lding_#8 
#14318  is  accessible. 
Natural  grade  is  less  than  10%;  final  grade  is  3% 


Guideline^  Met 

«s_Di:aw|i:       Yes  for  HUD  &  NAHB 


Remark! 
Gradingil 


#14311  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
3-2%. 


Guidelines  Met 

as.Dravjn:       Yes  for  HUD  &  NAHB 


Reinark^l        #14309  is  accessible. 

GradiDdi        Natural  grade  is  less  than  10%;  final  grade  is  3% 

Guidelines  Met 

as_DrawQi      Yes  for  HUD  &  NAHB 

^ :;  ■  ^   Bui.lding_#? 
Remarksi       #14305  is  accessible. 
Gradingi       Natural  grade  is  less  than  10%;  final  grade  is  4% 


aing.  i  - 

Guidelines  Met 
as_Dra»!(fi! 


Yes  for  HUD  &  NAHB 


r 


#14303  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is  3% 


GradingB 

Guidelines  Met 

as.Draani       Yes  for  HUD  &  NAHB 


:.Jl 


Remarksi        #14301  is  accessible. 

Gradings       Natural  grade  is  less  than  10%;  final  grade  is  4% 

Guidelines  Met 


t  ■  .1 


as  Drawn: 


Yes  for  HUD  &  NAHB 


STUM 
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Remarks: 


^r.adingi 


Building_iig 

#1<>304  is  not  accessible.  Regrading  and  a  ramp 
would  make  it  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
9.5%. 


'lodif icittionss  Minor  regrading  and  an  8  ft  ramp  at  6.6%. 
Guidelines  Met 


as  Dratm: 


No  for  HUD  and  NAHB 


Remarks: 


Gradingi 


#1<>30S  is  not  accessible.  Regrading  will  make 
the  entrance  accessible. 


Natural  grade  is  less  than  10%;  final  grade  is 
5.7%. 


Modif icatiorisi  Minor  regrading  will  create  a  walkway  of  5%. 
Guidelines  Met 


as  Drawn: 


No  for  HUD  &  NAHB 


Remarks: 


Grading: 


#14300  is  not  accessible  because  of  a  section  of 
walk  that  exceeds  5%.  Regrading  will  make 
this  entrance  accessible. 


Natural  grade  is  less  than  10%;  final  grade  is 
5.<>%. 


^dificationsi^ Minor  regrading  will  create  a  walkway  of  5%. 
Guidelines  Met 


as  Drawn: 


No  for  HUD  &  NAHB 


§yilding_«li 

#14304  (Bldg.  #11)  i»  not  accessible;  handrails^ 
would  make  it. so*  NAHB  will  not  bm  required  to 
make  this  change  to  meet  the  87%  guideline. 


Remarks: 


grading:       Natural  grade  exceeds  10%;  final  grade  is  5.5%, 
Modif icatiensjL  74  If  of  handrail 

Guidelines  Met 

as_Drawni       No  for  HUD»  yes  for  NAHB 


UMI 
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iyilding_ill_continued 


Rt<D@rl<si 
Grading: 


#14302  is  accessible. 

Natural  grade  is  less  than  10%;  final  gra<Je  is 
3.8%. 


Guide  11  nibs  Met 

as_DrawQ|.      Yes  for  HUD  &  NAHB 


Remarks: 


6radingj, 


#14300  is  accessible. 

Natural  grade  is  less  than  10%;  final  grade  is 
4.4%. 


Guidelines  Met 

as.Drawns      Yes  for  HUD  &  NAHB 


Bsfflsicksi 


@r.§dingi 


iyildi!}g_.#l 

Pool 

It  appears  from  the  data  shown  (sidewalk  at  72. 5 » 
bathhouse  at  74.0)  that  the  pool,  building,  shower 
&  lockers  are  accessible. 

Natural  grade  is  less  than  10%  at  the  bathhouse 
entrance,  more  than  10%  at  the  pool.   Final  grade 
is  3.3%. 


Guidelines  Met 

as.DrawQi      Yes  for  HUD  &  NAHB 


Comments 

The  plaH  does  not  show  any  parking  or  curb  cuts  for  the 
handicapped.   If  the  carports  are  as  in  Land  Bay  V  attention 
should  l^e  given  to  the  positioning  of  the  center  supporting  post 


The  walks  are  graded  so  that  the  entire  site  is  an  "accessible 
route-.   That  being  the  case,  it  should  be  noted  that  Item  B-4  in 
the  NAHB/NCCSCI  and  ANSI  Section  4.3.4   state  when  "an  accessible 
route  has  less  than  60  in  (1585  mm)  clear  width,  then  passing 
spaces  at  least  60  in  by  60  in  <1525  mm  by  1525  mm)  shall  be 
located  at-  reasonable  intervals  not  to  exceed  200  ft  <61  m).   An 
intersection  of  two  corridors  or  walks  shall  also  be  considered  a 
passingj  I  space. " 

"Modest^  and  "minor"  regrading  are  meant  to  signify  that  no 
grading  cost  should  be  involved. 


B7106 


UMI 
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Based  upon  a  slope  analysis  of  the  natural  terrain  (prior  to 
grading) f  87X  of  the  site  has  slopes  of  10%  or  less. 
Consequently*  104  of  the  120  ground  floor  units  (data  from  the 
recoflunendation  booklet  by  NAHB/NCSSCI > »  87%  of  the  units*  should 
be  made  accessible. 

Since  we  do  not  have  architectural  plans  we  are  unaware  of  the 
number  of  ground  floor  units  per  building.   We  have*  therefore* 
assumed  an  "even  distribution"  of  ground  floor  units  per 
building.  By  noting  that  the  buildings  have  a  total  of  S7 
entrances  we  have  also  assumed  that  87%  of  those  entrances  should 
be  accessible. 

Our  analysis  indicates  that  NAHB  guidelines  will  make  21  (78%)  of 
the  entrances  accessible.  Under  their  guidelines*  however*  NAHB 
will  have  to  modify  five  entrances.  These  modifications  will  give 
them  96%  or  26  accessible  entrances  (87%  required).  HUD's 
guidelines  will  require  100%  accessibility*  modification  to  six 
"not  accessible"  entrances  will  be  necessary. 

Those  entrances  to  be  modified  by  NAHB  and  HUD  under  their 
respective  guidelines  are  as  follows: 


CE:NIER_RipGE_LAND_BAY_y    ,; 
S I IE_ ANALYSIS. FORM 

'  iyil^iDQ_i2 

Remarkil       Entrances  A  &  B  are  not  accessible. 
Grading,:       Natural  and  final  grade  are  10%-*- 
Guidelines  Met 


as  Drawn: 


Yes  for  HUD  &  NAHB 


Remarkg: 
8rading|: 


NAHB 

2/l'»305 

6/14320 

10/14300 

10/14302 

10/14304 


HUD 

2/14305 
6/14320 
10/14300 
10/14302 
10/14304 
11/14304 


Guidelines 
as_Dra%jni 


Met 


Remark! : 


Grading  i  .: 


Bui lding_»3 

T 

Entrances  A  &  B  are  accessible*  C  is  not. 

Natural  grade  exceeds  10%  for  Entrances  A-C. 
Final  grade  is  approximately  4%  for  Entrance  A  & 
B*  and  greater  than  10%  for  Entrance  C. 

Yes  for  Ht^  &  NAHB 


Building_#4 

Entrances  A  &  B  arc   not  accessible*  C  is. 
Although  wide  enough  for  a  wheelchair*  the  carport 
posts  may  make  maneuverability  difficult. 

Natural  grade  is  greater  than  10%  for  all 
entrances.  Final  grade  is  10%*  for  Entrances  A  & 
B>  and  about  2%  for  Entrance  C. 


Guideli 


nets  Met 


as_Draijni 


Yes  for  HUD  t.   NAHB 


Remark 


Gradini i 


!  J. 


W    \  By i Idi ng_«5 

Entrances  B  &  C  are  accessible.   The  addition  of  a 
ramp  at  Entrance  A  would  make  that  entrance 
accessible. 

Natural  grade  is  IO%t  ^^f   ^^^  building.  Final 
grade  is  approximately  6.8%  for  Entrance  A  and 
about  1%  for  Entrances  B  It  C. 


Modifications:  An  18  If  ramp  would  make  Entrance  A  accessible  at 

8.33%{  this  modification  will  not  be  necessary  by 
NAHB  to  meet  the  44%  guideline. 


STUB 


F«l0i«l 
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Pyi  A^i?>g_«5_cpntinued 


Guidelines  Met 

as.DrawDi       Yes  for  NAHB;  yes  at  Entrances  B  8.  C  for  HUD,  no 

for  HUD  at  Entrance  A. 

Reaarks:       Entrances  A  8.  B  are  accessible,  C  is  not. 

Regrading,  installation  of  entrance  walk, 
&  handrails  will  make  C  accessible. 

Grading:       Natural  grade  is  less  than  105i.  The  final  grades 

are   less  than  1%  for  Entrance  A,  about  4%  for 
Entrance  B  and  10%+  for  Entrance  C. 

Modifications:  6.5  cy  cut,  30  If  (120  sf>  walk  8.  60  If  handrail 
Guidelines  Met 

Yes  for  HUD  8c  NAHB  at  Entrances  A  8.  B,  no  for 
HUD  at  Entrance  C,  yes  for  NAHB 


as  Drawn: 


Beoiarks; 


iyildiDg_#? 

Building  is  not  accessible  (S  entrances). 
Natural  and  final  grades  are  10%+ 


Grading^ 

Guidelines  Met 

as._Drawn:       Yes  for  HUD  &  NAHB 


Remarks: 


iyildiDg_i8 

Entrances  A  and  B  are  not  accessible.  Entrance  B 
^ay  be  made  accessible  via  the  addition  of  a  ramp. 
This  modification  by  NAHB  will  not  be  necessary, 
however,  to  meet  its  44%  guideline. 

Natural  grade  is  10%+.   Final  grade  for  Entrance  A 
IS  10%+  and  6.1%  for  Entrance  B. 


Gradingi 


Modifications!  Construct  a  14  If  ramp  at  Entrance  B, 


Guidelines  Met 
as_Prawn: 


Yes  for  NAHB  at  A  &  B;  yes  for  HUD  at  A,  no  at 


B, 


B^OiCks : 

Gradingi 

Guidelines  Met 
as_ Drawn: 


8yiidiDg_i? 

Not  accessible  (2  entrances) 
Natural  and  final  grading  are  10%+ 

Yes  for  HUD  8c  NAHB 


UMI 


Grading 
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Building, #10 


Entrances  A  8i  B  are  not  accessible.   A  ramp  will 
make  Entrance  B  accessible  and  meet  NAHB'e  44% 
guideline. 


Natural  grade  is  10%+;  final  grade  for  Entrance  A 
is  10%+,  for  Entrance  B,  8.9%. 


Modif icgtignsi  A  7  If  ramp  will  provide  access  at  approximately 

8.3%. 

Guidelines  Met  • 

as.DrawQ:     .  Yes  for  HUD  t  NAHB  at  A?  no  for  HUD  8.  NAHB  at  B.' 


371M 


Remarks 


Grading 


Modificji 
GuideliH 


Building..*!!     :  ,   -: 

Entrances  A  8c  B  (rear)  are  not  accessible;  C  8'.  B 
(front)  are.   Entrance  B  (rear),  with  regrading, 
and  the  addition  of  a  ramp  can  be  made  accessible 
and  be  used  by  NAHB  to  meet  the  44%  guideline. 

Natural  grade  is  10%+.   Final  grades  are  10%+  for 
Entrance  A,  approximately  1%  for  Entrances  B 
(front)   &   C,  and  5.9%  for  Entrance  B  (rear). 

^  ■  .  ■  - 

iliQDsi   Minor   regrading   &  6    If   ramp   at   8.33%  at   B    (rear) 


ies  Met 


as   Drawn: 


I 


Yes   for    HUD   &   NAHB   for    A,    B,     (front)    8c   C, 
and  no   for   B    (rear). 


Rfrfmarksi 


Building_#12 

This  building  (2  entrances)  does  not  appear  to  be 
accessible.  From  our  interpretation,  however, 
Entrance  B  can  be  made  accessible  by  elimination 
of  the  steps.  A  FFL  of  252.08  and  a  sidewalk 
elevation  of  252. O  are  shown.  This  entrance  has 
been  counted  as  being  accessible  with  regrading. 

Natural  grade  of  Entrance  A  is  10%+;  Entrance  B  is 
less  than  10%.  The  final  grade  for  Entrance  A  is 
10%+;  Entrance  B  is  approximately  1%. 


GL#:C|li09 


Modif ic^tionsi  Delete  steps;  minor  regrading  for  drainage, 

Guidelines  Met 

as  Drawn:       Yes  for  HUD  &  NAHB  at  A,  no  at  B 


UMI 
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Byilding_il3 

Entrance  A  is  accessible,  B  is  not. 

Natural  grade  is  lOX*.  Final  grade  is  10%+  for 
Entrance  B  and  3%  for  Entrance  A. 


Guidelines  net 

as_Drawni      Yes  for  HUD  &  NAHB 


Remarks! 


Gradlngi 


Building_il5» 

Entrance  A  is  accessible.  Entrance  B  is  hot. 
Entrance  B  can  be  made  accessible  by  regradxng. 
This  change  Nill  permit  NAHB  to  meet  its  4V/. 
accessibility  guideline. 

Natural  grade  is  10%+.   Final  grade  is  S%  for  Unit 
A  and  5.5X  for  Unit  B. 


Mpdifications:  Minor  regrading. 
Guidelines  Met 


as  Prawns 


Yes 


for  HUD  &  NAHB  at  A,  no  at  B. 


Building_il5 
Remarks:        Not  accessible  (8  entrances). 
Bradingi       Natural  and  final  grades  are  10%-»- 
Guidelines  Met 


as  Drawni 


Yes  for  HUD  &  NAHB 


R^fB^tl^^A 


fc»Ea0iO9i 


Building_#16 

Entrances  A  and  B  are  not  accessible.  The  addition 
of  handrails  at  Entrance  B  would  make  that 
entrance  accessible  and  enable  it  to  be  counted  by 
NAHB  toward  its  V>%  accessibility  guideline. 

Natural  grade  is  lOX*.   Final  grades  are  10%-^  for 
Unit  A  and  6.2%  for  Unit  B. 


Modification*!  Add  84  If  of  handrail. 
Guidelines  Met 


as  Drawns       Yes  for  HUD  fc  NAHB  for  Entrance  A  and  no  for  B. 
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Remarks 
Adding 


Building„#17 
Entrances  A  and  B  are  not  accessible. 
Natural  and  final  grades  are  10%-«>. 


Guidelines  Met 

as.DrawOi      Yes  for  HUD  and  NAHB. 


Bui lding_#18     •    V 
Entrance  A  is  not  accessibl^V  Entrances  Btr  C  are. 


Ssmarksp 
QE#di]ng| 


Natural  grade  is  lOX*.  Final  grades  are    10%+  for 
Unit  A»  and  approximately  1%  for  Units  B  and  C. 


Guidelines  Met 

as_DrawDi  Yes  for   HUD  &  r>IAHB 


Remark s| 


Gradingi 


Building_#l 
Poo 1 /Bathhouse 


The  pool  is  not  accessible  via  the  "front  door". 
It  appears,  however,  that  access  can  be  provided 
by  lowering  the  bathhouse/pool  area  approximately 
2»-0"  and  constructing  ramps. 

Natural  and  final  grades  are  10%-*-. 


tlodif ic^tions!  Cut  approximately  1800  cy  and  add  50  If  of  ramp 

Guidelines  Met  ..  »: 

§5_DCii*!»Q!       No  for  HUD  and  NAHB 


Remarks i 


Gradingi 


I§?DDis -Court 

The  court  is  not  accessible.   Regrading,  however, 
can  make  it  accessible.   Grading  "end  to  end"  is 
not  desirable. 

Natural  and  final  grades  are  lOX-*-. 


tlodif ic||tions3  Regrade  and  change  walk  alignment.  Delete  steps, 

<5  steps/  <»  ft.  wide),   25  If  of  retaining 
wall  <4  ft  -t-  S  ft  footing),  and  approximately 
400  cy  of  fill. 

Guidelines  Met 

as  Drawn:       No  for  HUD  &  NAHB 


^•'1 
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Boy te_ Accessibility 

Malks 

Remarks:       Segments  of  the  Malkf  adjacent  to  the  roadway » 

near  Buildings  2  and  3  exceed  6%. 

Guidelines  Met 

as.Drawn:       Yes  for  HUD  &  NAHB. 

Stees 

Remarks:.       The  steps  of f  to  the  left  corner  of  Building  7 

could  be  eliminated  via  a  ramp.  This  would  create 
an  accessible  route  between  Buildings  3-69 the  pool 
area»  and  Buildings  S  &  7. 

Modifieations:  Remove  steps*  install  25  If  ramp  <8%)f  wheel  stop 

(6  lf)»  and  continue  existing  handrail  <15  If). 

Guidelines  Met 

as_Urawn:      Yes  for  HUD  and  NAHB. 

Stses 

Remarksi       The  steps  off  to  the  left  corner  of  Building  10 

could  be  eliminated  via  an  18  If  ramp»  8. 33%* 
(assuming  an  elevation  of  66.5  at  the  top  of  the 
stairs). 

As  shown*  a  rather  circuitous  route  or  vehicular 
.  ^  access  would  be  necessary  from  Buildings.  IS*  13  & 

1<»  to  2*  7*  8*  9*  10  and  the  pool. 

Modifications:  Remove  steps*  install  ramp  < 18  lf)»  and  wheel  stop 

(6  If). 


Guidelines  Met 

as^DrawDi      Yes  for  HUD  and  NAHB. 


Comments 

Me  have  experienced  a  great  deal  of  difficulty  in  reading  the 
prints  provided.  As  a  consequence  a  number  of  assumptions  have 
been  made.   All*  we  believe*  have  been  noted  above. 


The  slope  analysis  shows  that  approximately  ^^%   of  the  site  has 
lOH  or  less  slope.   With  a  total  of  123  ground  floor  units  (from 
the  NAHB/t«^CSCI  book  of  recommendations)*  54  ^^^%)    would  be  the 
minimLtm  number  of  accessible  units  required.  Since  we  do  not  have 
architectural  plans*  we  have  assumed  an  "even  distribution"  of 
ground  floor  units  per  building. 

Our  review  indicates  that  the  plans*  as  drawn*  show  that  13  (32%) 
of  the  41  building  entrances  are  accessible.   NAHB  will  have  to 
modify  a  minimum  of  five  entrances  (18)  to  meet  the  44% 
accessibility  guideline. 

HUD*s  Guidelines  will  require  it  to  modify  eight  additional 
entrances.   Adding  8  to  the  previously  noted  13  will  give  HUD  51% 
entrance  accessibility  or  6%  (3  entrances)  more  than  NAHB. 

Those  entrances  to  be  modified  by  NAHB  and  HUD  under  their 
respective  guidelines  are  as  follows: 


NAHB 

lOB 

IIB  (rear) 

12B 

14B 

16B 


HMD 

SA 

6C 

8B 
lOB 

IIB  (rear) 
12B 
14B 
16B 


'*Natura!l  grade"  refers  to  original  site  conditions.   "Final 
grade"  refers  to  the  grade-after  the  siting  of  all  facilities. 

Care  should  be  taken  when  installing  the  center  supporting  post 
for  th»  carports  to  ensure  that  space  will  permit  handicapped 
parking.   Additional  handicapped  parking  and  curb  cuts  should  bi 
noted  t>fn   the  plan. 


B€ST  COPY  AVAILABLE 


HANDICAPPED  ACCESSIBILin  CCNSTRUCTION  COST  WACT  STUDY 


OESOtlPTION 


POT  GABLE  POTQHAC  GABLE  SITEWGRK 


QUANTITY  QUANTITY  QUANTITY  U/N    UNIT    UNIT 
PftOTO     HUD    NAHB       PRdTO     HUD 


POT  GABLE  Building  1 

POT  GABLE  Add  raMp  It  handrails  b.s.     0.00   2S.0O    0.00  LF      0.00   90.00 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'t  general  raquirwMntt,  O.H.,  profit,  bonds  &  insuranea  11.3X 

POT  GABLE  Total ,  in  currant  dollars 

POT  GABLE  Diffaranca  f ran  prototype 


POT  GABLE  Building  2 

POT  GABLE  Add  raiiV>  Yaa     Yas 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  general  requireiMnts,  O.H.,  profit,  bonds  t  insurance  tl.h 
POT  GABLE  Total ,  in  current  dollars 
POT  GABLE  Difference  froM  prototype 


IMIT 
NAHB 


0.00 


EXTEN 
PWTO 


£XTEN 
HUD 


EJCTEN 
NAHB 


POT  GABLE  Building  3 

POT  GABLE  Guidelines  net 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  general  requirements,  O.H..  profit. 

POT  GABLE  Total,  in  current  dollars 

POT  GABLE  Difference  froa  prototype 


Yoa 


:.Y«a .......  ::...;^.: 

&  insurance  11.31 


POT  GABLE  Bui  Idir^  X      :" 

POT  GABLE  Guidel  ines  Mt   -  '   Ym    '  Ya« 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  general  raquiroMMts.  O.H..  >r^f it.  bonds  «  1nMranc#  11.W 
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0.00 

2.2S0.00 

0.00 

0.00 

2.2S0.00 

0.00 

0.00 

2M.2S 

0.00 

0.00 

2.S04.2S 

0.00 

2.S04.2S 

0.00 

s 


i 


MAWICAPPEO  ACCESSIBILITY  CQNSTMiCTION  tOST  WKt  SUfBI 


DESCRIPTION 


POT  GABLE  Total,  in  current  dollars 
POT  GABLE  Oiffaranca  frm  prototypa 


POT  GABLE  Building  S 

POT  GABLE  Guidalinas  Mt 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  gwMral  r«quir«Mnt», 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Diffaranea  fron  pretotypa 


QUANTITY  QUANTITY  QUANTITY 
PROrO     HUD 


U/H 


UNIT 

pRoro 


UNIT 
HUD 


UNIT 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN' 


Yas 


Yas 


O.H.,  profit,  bonds  &  insurance  11. 


POT  GABLE  Building  6 

POT  GABLE  Add  rM^  «  handrails  b.s.     0.00    24.00 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  general  raquireisents,  O.H.,  profit,  bonds 

POT  GABLE  Total,  in  current  dollars 

POT  GABLE  Difference  fron  prototype 


0.00  LF     0 
&  insurance  11.31 


qO   90.00 


POT  GABLE  Building  7 

POT  GABLE  Guidelines  test 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  general  requireswnts,  O.H. 

POI'  GABLE  Total,  in  current  dollars 

POT  GABLE  Differenee  fros  prototype 


Yes 


Yes 


profit,  bonds  &  insurance  ll.ii  > 
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0.00 


0.00 

2,160.00 

0.00 

0.00 

2,160.00 

0.00 

0.00 

244.08 

0.00 

0.00 

2,404.08 

0.00 

2,404.08 

0.00 

z 

o 


3. 

Q. 
03 
«< 

CO 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTIOH  COST  »ff>ACT  STUDY 


DESCRIPTION 


QUANTin  QUANTITY  QUANTITY  U/H    WIT 
PROTO    HUD    NAHB      MOTO 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PftOTO 


EXTER 
HUD 


EXTEN 
MHB 


POT  GABLE  Building  a 

POT  GABLE  Guidalirws  Mt 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'t  general  raquirwMnts, 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Diffaraneo  fron  prototypa 


Yaa 


O.H.,  profit,  bonds  i  insuranea  1 


POT  GABLE  Building  9 

POT  GABLE  Guidalinas  Mt 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  ganaral  raquirsMants,  O.H. 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Oiffaranca  frca  prototypa 


Ya«     Yaa 
profit,  bonds  B  insuranea  1 


SI 


2 


n 


POT  GABLE  Building  10 

POT  GABLE  Guidalinas  Mt 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'a  ganaral  raquiraaants, 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Diffaranca  fron  prototypa 


Yaa 


Yas 


O.M.,  profit,  bonda  a  insuranea  1 


SI 


POT  GABLE  Building  11 

POT  GABLE  Guidalinas  «at  Yaa    Yat 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  ganaral  raquiraisants,  O.K.,  profit,  bonds  t  insuranea  ItlSt 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Diffaranca  froa  prototypa 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  WACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY  U/M    UNIT 
PROTO     HUD    NAHB       PMlTO 


POT  GABLE  Building  12 

POT  GABLE  Guidelines  HMt  Y«s     Ym 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  gwicral  raquirwiwnts.  O.H.,  profit,  bonds  S  insuraneo  11 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Difforanco  from  prototypa 


POT  GABLE  Building  13 

POT  GABLE  Guidalinas  nat 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  ganaral  raquirasMnts, 

POT  GABLE  Total,  in  currant  dollars 

POT  GABLE  Oiffaranea  from  prototypa 


Yas 


Yas 


UNIT 

UNIT 

EXTEN 

EXTEN 

EXTEN 

HUD 

NAHB 

PROTO 

HIO 

NAHB 

O.H.,  profit,  bonds  ft  insurance  11 


POT  GABLE  Building  U 

POT  GABLE  Guidalinas  mat  .         Yas     Yas 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'s  ganaral  raquiramants,  O.H.,  profit,  bonds  ft  insurance  11. 

POT  GABLE  Total,  in  current  dollars 

POT  GABLE  Difference  fron  prototype 


POT  GABLE  Pool 
POT  GABLE 
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HMttlCAPPED  ACCESSIBILITY  CONSIRUCTIflN  COST  WACT  STl»Y 


OESCKIPTIQN 


OMNTITY  QUANTITY  QUANTITY    U/N        UilT         UNIT         IMIT 

nam       hud   nah»    moro   hud   nahb 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


POT  CABLE  HUD  »  NAHB  ravisiont: 

POT  QA8U  Additional  eut 

POT  GABLE  Paving 

POT  GABLE  Uhaalehair  lift 

POT  GABLE 

POT  GABLE  subtotal 

POT  GABLE  G.C.'o  9imfi  ra^ironantt,  O.H 

POT  GABLE  Total,  in  aurrwtt  dollar* 

POT  GABLE  Diffartnta  fron  pretetypa 


0.00 
0.00 
0.00 


72S.00 

1M.0O 

1.00 


72S.0O  CY 

U8.00  SF 

1.00  Ea 


profit,  bonds  t  in»uran«a 


Ya» 


POT  GABLE  Tonnis  court 

POT  GABLE  Guidalinat  iMt      . 

POT  GABLE  Subtotal 

POT  GABLE  G.C.'a  ganaral  raquiroMntt,  O.H.,  profit, 

POT  GABU  TaUl,  in  currant  deltara 

POT  GABLE  Diffarcnea  froM  pretotypa 

POT  GABLE  T«t«l  additional  yHayarlc  costf  HUD/NANS  ratpa^tivaly 
Coat  piir  unit  (392  units) 


Yas 

ft  insurance 


n.n 


0.00  4.00  4.00 
0.00  S.OO  S.OO 
0.00  8,82S.OO  8,825.00 


.SI 


0.00  2,900.00  2,900.00 

0.00  S04.00  504.00 

0.00  8,825.00  8,825.00 

0.00  12,229.00  12,229.00 

0.00  1,381.88  1,381.88 

0.00  13,«10.88  13,810.88 

13,610.88  13,8^0.88 


11,519.21  13,810.88 
47.24    34.72 
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HAWICAPPEO  ACCESSIBILin  CONSTRUCTION  COST  WACT  STUJY 


DESCRIPTION 

CENRIDGES  CENTER  RIDGE  LAND  BAY  3 
CENRIDGE3  Building  1 


QUANTITY  QUANTITY  QUANTITY  U/M 
PROTO     HUD    NAHB 


B«thhou»«/Pool 


UNIT 
PROTO 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


0.00 


4.00 


4.00  LF 


0.00 


CENRI0GE3  Building  2 

CENRIDGES  Add  r«n»  &  hwdraiU  b.«. 

raSIS^  ?;JT.'U>«-.l  r«^«r«-nl..  O.H..  profit,  bond.  &  in«ir«K.  11.3X 
CENRIDGES  Total,  in  eurront  dollar* 
CENRIDGES  Difforoneo  fro«  prototypo 


>0.00   90.(K) 


Y«« 


Ym 


CENRIDGES  Building  3 

CENRIDGES  Add  rwp  t  hwdrails  b.i. 

^'iS^  6!c!'rU>.r.l  r«Tiir«-nt..  O.H..  profit,  bond,  ft  in.or«K.  11.SX 
CENRIDGES  Total,  in  eurront  dollar. 
CENRIDGES  Difftroneo  fro«  prototypa 


CENRIDGES  Building  4  v^ 

CENRIDGES  Guidalina.«.t  »••     '" 

^IDOS  G.C/i'gw-ral  r«»jir«i»nt.,  O.H.,  profit,  bond.  &  in«jr«y!.  11.31 
CENtlDGES  Total,  in  currant  dollar. 
CENRIDGES  Diffarane*  fro«  prototypa 
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0.00 
0.00 
0.00 
0.00 


360.00 
360.00 
40.68 
400.68 
400.68 


360.00 
360.00 
40.68 
400.68 
400.68 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  tM>Aa  STUOT 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY 
PROTO     HUD    NAHB 


U/H 


IMIT 

rVOTO 


CENRIDGE3  Building  5 

CENRIDGE3  Guidalina*  Mt 

CENRIDGE3  Subtotal 

CENRIDGES  G.C.'t  general  raquir«Mnts. 

CENRI0GE3  Total,  in  currant  dollars 

CEMtlDGES  Oiffaranca  frcn  prototypa 


Yat 


Yaa 


O.H.,  profit,  bond*  &  insuranet  lUtl 


CENRI0GE3  Building  6 

CENRIDGE3  GuidalinasMt 

CENRI0GE3  Subtotal 

CENRI0GE3  G.C.'s  ganaral  raquiranwnts,  O.H. 

CENRIDGE3  Total,  in  currant  dollars 

CENRIDGE3  Oiffaranca  froa  prototypa 


Ya* 


Yaa 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 


profit,  bonds  &  insurance  11.SX 


CENRIDGE3  Building  7 

CENRIDGE3  Guidalinas  mat  Yaa     Yas 

CENRI0GE3  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquirsnants,  O.H.,  profit,  bond*  ft  insurance  IKSl 

CENRIDGE3  Total,  in  current  dollars  ^ 

CENRIDGES  Oiffaranca  froa  prototype 


Ya* 


Yes 


I 

I 


< 

Z 

o 


1 

e 
ve  . 

n 
3 

a* 


CENRIDGES  Building  8 

CENRIDGES  Guidelines  net 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  general  requirsMnts,  O.H.,  profit,  bonds  &  insurance  11.31 

CENRIDGES  Total,  in  current  dollars 


1 

o 
« 
n 

a 

CO 
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HMOIOPPED  ACCESSIBILITY  CONSTMCTION  COST  INPACT  STUDY 


OESCKIPTICN 


CENRIOGES  Diffarww*  froi  prototyp* 


OMNTin  QUANTITY  QUANTITY    U/N 
PWnO  HUD 


UNIT 

n«fo 


CBitlOGES  Buildirv  9 

CENRIOttS  GuidalinM  tet 

CENRIOGES  Subtotal 

CENRIOGES  G.C*  gwtwal  raquirvMnts,  O.H.,  profit, 

CENRIOGES  Total,  in  currant  dollar* 

CENRIOGES  Oiff*r*n«a  froa  protot^ 


Y«f 


Yaa 

I  inauranca  11 


UNIT 
HUD 


UNIT 


eCTEN 
PROTO 


Hin  rogr  Hin  ragr 
0.00    8.00    8.00  LF 


CENRIOGES  Building  10 

CENRIOGES  larthMrtc 

CENRIOGES  Add  rmp  8  handraila  b.a. 

CENRIOGES  Subtotal 

CENRIOGES  G.C. 'a  ganaral  raquiraatnta,  O.H.,  profit,  bonda  8  insuranca  11.J3K 

CENRIOGES  Total,  in  currant  doltara 

CENRIOGES  Biffaranca  fro*  prototypa 


Q.M   90.00   90.00 


CENRIOGES  Building  11 

CENRIOGES  Earthwork 

CENRIOGES  Sidawalk  8  handrail  b.a. 

CENtlOGES  Subtotal 

CENRIOGES  G.C. 'a  ganaral  raquirtMnta,  O.H. 

CENRIdGCS  Total,  in  currant  dollara 

CENRIOGES  Oiffaranca  froa  prototypa 


Hin  ragr  Hin 
S7.00 


LF 


62.00 


profit,  bonda  8  inauranca  11 


0.00 
0.00 
0.00 
0.00 
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EXTEN 
HUD 


2,294.00 
2,294.00 
259.22 
2,55S.22 
2,SSS.22 


EXTEN 
NAHB 


o.oa 

720.00 

720.00 

0.00 

720.00 

720.00 

0.00 

81. S< 

81  .S6 

0.00 

801. S« 

801.S6 

801.S6 

801.S6 

0.00 
0.00 
0.00 
0.00 
0.00 


I 

I 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  WAQ  STUDT 


ca 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTin  U/H    UNIT 
PROTO     HUD    NAHB       PNOTO 


CENRI0GE3  Pool  :; 

CENRIDGE3  Guidolinos  Mt  Ym     Ym 

CENRIDGES  Subtotal 

CENRIDGES  6.C.'«  gwiw^l  roquir«i»ntt,  O.H.,  profit,  bonds  t  in»ur«KO  11 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Oiffaranea  f ran  prototypa 

CENRIDGES  Total  additional  sitavorit  costs  HUD/NAHB  raspactivaly 
Cost  par  unit  (318  units) 


UNIT    tMIT 
HUD    NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 


S,7S5.2«  1,202.M 
11.81     3.78 


I 

9 


z 

o 


3!^ 
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«< 

n 
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HMOICAPPEO  ACCESSIBILITY  CONSTRUCTION  COST  IM>ACT  STUDY 


DESCRIPTION 

CEWIOGES  CENTER  RIOGE  LAND  BAY  S 
CENRI0GE5  Buildif«  1 


QUANTin  QUANTin  QUANTITY  U/N 
PROTO     HUD    NAHB 


Bathh«us«/PpQl 


UNIT 
PROrO 


UNIT 
HUD 


UNIT 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 


CENRIDGE5  Building  2 

CiENRIDGES  Guidelines  Mt 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'t  gwwral  r«quir«Mnt«, 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffarsncs  fros  pretotypa 


Yaa 


O.H.,  profit,  bonds  t  insuranea  ILR 


CENRIDGES  Building  3 

CENRIDGES  GuidalinasMt  Yaa 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquiraaonts,  O.H.,  profit,  bonds 

CENRIDGES  Total,  in  eurrant  dollars 

CENRIDGES  Diffaranea  froa  prototype 


Yaa 

i  insuranea  II.S 


CENRIDGES  Building  4 

CENRIDGES  Guidelines  Mt  Yaa     Ym 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  general  requirsMnts,  O.K.,  profit,  bonds  ft  insuranea  11 

CENRIDGES  Total,  in  current  dollara 

CENRIDGES  Difference  f ran  prototype 


1 
o. 

I 


FOREUA  ASSOCIATES  900  S.  WASHINGTON  ST.  SUITE  G-6  FALLS  CHURCH,  VA.  ZOUA    AUG  12,  199aR  P22 


HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  WACT  STUDY 


DESCRIPTION 


QUANTITY  QUANTITY  QUANTITY  U/H    UN  T 
PROTO     HUD    NAHB       PROTO 


CENRIDGES  Building  5 

CENRIDCXS  Rmp  ft  handrails 

CENRIDGES  Subtotal 

CENRIDGES  6.C.'«  9«>aral  r«quir«i*nt»,  O.H. 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranca  froM  prototypa  . 


CENRIDGES  Building  6 

CENRIDGES  Earthwork 

CENRIDGES  Sidewalk  &  handrails  b.s. 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  gansral  raquirsnants, 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranca  froM  prototypa 


18.00    0.00  LF 
profit,  bonds  ft  insurance  11. 


6.S0 
30.00 


0.00  CY 
0.00  LF 


O.H.,  profit,  bonds  ft  insuranea  11.B 


UNIT 
HUD 


90.00 


UNIT 
NAHB 


4.00 
62.00 


CENRIDGES  Building  7 

CENRIDGES  Guidolinas  net 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  general  requiresMnts, 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Difference  from  prototype 


Yas 


Yas 


O.K. 


profit,  bonds  ft  insurance  ll.^^ 


CENRIDGES  Building  8 
CENRIDGES  Rmp  ft  handrails  b.s. 
CENRIDGES  Subtotal 
CENRIDGES  G.C.'s  general  requin 


U.OO    O.OO  LF 
Its,  O.H.,  pro*'*.  b«n*  *  insurance  IKtt 


90.00 


EXTEN 
PROTO 


0.00 

0.00 
0.00 
0.00 
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EXTEN 
HUD 


1,620.00 
1,620.00 
183.06 
1,803.06 
1,803.06 


0.00 
0.00 
0.00 
0.00 
0.00 


26.00 
1,860.00 
1,886.00 
213.12 
2,099.12 
2,099.12 


0.00  1,260.00 
0.00  1,260.00 
0.00   142.38 


EXTEN 
NAHB 


0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  IM»Aa  STUDY 


QUANTITY  QUANTITY  QUANTITY 
PMTQ     HUD    NAH8 


U/M 


UNIT 

pRoro 


DESCRIPTION 


CENRIDGE5  Total,  in  currant  dollars 
CENRIDGES  Diffaranea  from  prototypa 


CENRIDCXS  Building  9 

CENRIDGES  Guidalinas  mat  Yaa     Yat 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquiramants,  O.H.,  profit,  bonds  &  insuranca  11.31 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranea  from  prototypa 


UNIT    UNIT 
HUD    NAHB 


CENRIDGES  Building  10 

CENRIDGES  Ranp  &  handrails  b.s. 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquiramants, 

CENRIDGES  Total,  in  currant  dollar's 

CENRIDGES  Diffaranea  from  prototypa 


7.00 


7.00  LF 


O.H.,  profit,  bonds  &  insuranca  11.11 


EXTEN 
PROTO 

0.00 


EXTEN 
HUD 

1,402.38 
1,402.38 


90.00   90.00 


0.00 
0.00 
0.00 
0.00 


630.00 
630.00 
71.19 
701.19 
701.19 


CENRIDGES  Building  11 

CENRIDGES  Raip  &  handrails  b.s.  6.00    6.00  LF 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquiraaiants,  O.H.,  profit,  bonds  &  insuranca  11. )l 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranea  fron  prototypa 
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EXTEN 
NAHB 

0.00 
OjOO 


630.00 
630.00 
71.19 
701.19 
701.19 


90.00 

90.00 

0.00 

S40.00 

S40.00 

0.00 

S40.00 

S40.00 

0.00 

61.02 

61.02 

0.00 

601.02 
601.02 

601.02 
601.02 
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HANDICAPPED  ACCESSIBILITY  CONSTRUCTION  COST  1N>ACT  STUDY 


DESCRIPTION 


QUANTin  QUANTITY  QUANTITY 
PROTO    NUD    NAHB 


U/N 


mi 

PROTO 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


CENRI0GE5  Building  12 

CENRIOGES  Guidtlin**  Mt  Na     No 

CENRIDGE5  D«l«t«  Bt«p»,  Minor  rograding 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  gantral  roquirMMnts,  O.H.,  profit,  bonds  B  insuraneo  11.^ 

CENRIOGES  Total,  in  currant  daUara 

CiNRIOGES  Oifforanaa  frea  pratatypo 


CENRIDGES  Building  IS 

CENRIOGES  Guidolinos  Mt  Y( 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'t  gwMral  raquiralMnta,  O.H.,  profit, 

CWtlOGES  Total,  in  currant  dallara 

CENRIDGfS  Diffaronoa  froM  prototypa 


Yas 
t  inturanea  1I.B  > 


CENRIOGES  Building  U 

CENRIOGES  GuidclinatMt  Ninor   Minor 

CENRIOGES  Subtotal  rcgradg  rcgradg 

CENRIDGES  G.C.'a  general  raquircMnts,  O.H.,  prafit,  bonds  t  insurance  11 

CENRIDGES  Total,  In  currant  dollaft 

CSMMCS  Otffa^anaa  fr«i  proi«typa 


Hl 


COMOGES  Building  IS 

CENRIOGES  Guidelines  Mt 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  general  re^tr tinu,  O.H.,  profit, 

CENRIOGES  Tottl,  in  currant  doUara 


Yas 


Yas 
i  insurance  11J|S 
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HANDICAPPED  ACCESSIBILITY  CQNSTRUaiON  COST  IM>Aa  STUDY 


DESCRIPTION 


CENRIDGES  Diffcrane*  fron  prototypa 


QUANTITY  QUANTITY  QUANTITY  U/M    UNIT 
PROTO     HUD    NAHB       PROTO 


CENRIDGES  Building  16 

CENRIDGES  f(mp  &  handrails  b.«. 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquirmants,  O.H. 

CENRIDGES  Total,  in  currant  dollar* 

CENRIDGES  Diffarane*  froai  prototypa 


CENRIDGES  Building  17 

CENRIDGES  Guidalinat  Mt 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquiranants, 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranca  fron  prototypa 


24.00   24.00  LF 


profit,  bonds  &  insurance  II 


Ym 


O.H.,  profit,  bonds  &  insurance  11 


CENRIDGES  Building  18 

CENRIDGES  Guidalina*  Mt 

CENRIDGES  Subtotal 

CENRIDGES  G.C.'s  ganaral  raquirasMnts,  O.H. 

CENRIDGES  Total,  in  currant  dollars 

CENRIDGES  Diffaranca  fron  prototypa 


CENRIDGES  Pool 


Ym 


Ym 


profit,  bonds  ft  insurance  1 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


90.00   90.00 


SI 


0.00 
0.00 
0.00 
3.00 


2,160.00 
2,160.00 
2U.08 
2,404.08 
2,404.08 


2,160.00 
2,160.00 
244.08 
2,404.08 
2,404.08 


31 


v.si 
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HANDICAPPED  ACCESSIBILIH  CONSTRUCTION  COST  1W>ACT  STUDY 


OESCKIPTION 


QUANTITY  QUANTin  QUANTITY 
PROTO  HUD         NAHB 


U/H 


UMT 

PRoro 


1,800.00  1,800.00  CY 
50.00        50.00  LF 


QENRIDGES  Ew-th  cut 

CENRIDGE5  Ump  ft  iMndrail  b.«. 

CENRIDGE5  Subtotal 

CENRIDGE5  G.C.'s  gwMral  raquirMMnts,  O.H.,  profit,  bonds  &  insuraneo  11. 

CENRI0GE5  Total,  in  currant  dollar* 

CENRI0GE5  Oifforanea  fron  prototypa 


CENRI0GE5  Tannia  Court 

CENRIDGE5  Earth  fill  400.00   400.00  CY 

CENRI0GE5  Rataining  rati  150.00   150.00  SF 

CENRIDGE5  Subtotal 

CENRIDGE5  G.C.'t  ganaral  raqulraMntt,  O.H.,  profit,  bonds  ft  insuranea  11. 

CENRI06E5  Total,  in  currant  dollars 

CENRI0GE5  Diffsranea  fre«  prototypa 


CENRIDGE5  Stops,  laft  comar  Bldg  7 

CENRIDGE5  f(mp  8  handrail  25.00   25.00  LF 

CENRIDGE5  Wheal  stop  1.00    1.00  Ea 

CENRIDGE5  Handrail  15.00   15.00  LF 

CENRIOGES  Subtotal 

CENRIDQES  G.C.'a  fanaral  raquiraawnts,  O.K.,  prafit,  bonds  8  insuranea  11 

CENRIDGC5  Total,  in  currant  dollars 

CENRIDGES  Diffsranea  froa  prototypa 


CENRIDGE5  Stopa,  laft  comar  Bldg  10 
CENRIDGES  Kmp  8  handrail 
CENRIDGES  Wheal  step 


18.00 
1.00 


18.00  LF 
1.00  Ea 


UNIT 
HUD 

4.00 
90.00 


UNIT 
NAHB 

4.00 
90.00 


4.00 
12.9< 


4.00 
12.98 


90.00 
20.00 
30.00 


90.00 
20.00 
30.00 


90.00 
20.00 


90.00 
20.00 
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EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


0.00  7,200.00  7,200.00 
0.00  4,500.00  4,500.00 
0.00  11,700.00  11,700.00 
0.00  1,322.10  1,322.10 
0.00  13,022.10  13,022.10 
13,022.10  13,022.10 


o.6o 

0.00 
0.00 
0.00 
0.00 


1,600.00 
1,944.44 
S,5U.44 
400.52 
3,944.97 
3,9U.97 


1,800.00 
1,944.44 
3,5a.U 
400.52 
3,9U.97 
3,9U.97 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


2,250.00 
20.00 

450.00 
2,720.00 

307.38 
3,027.38 
3,027.38 


2,250.00 
20.00 

450.00 
2,720.00 

307.38 
3,027.38 
3,027.38 


0.00 
0.00 


1,820.00 
20.00 


1,820.00 
20.00 


HANDICAPPED  ACCESSIBILITY  COMSTRUCTION  COST  WACT  STUOT 


DESCRIPTION 


QUANTin  QUANTITY  QUANTITY  U/M    UNIT 
PROTO     HUD    NAHB       PROTO 


UNIT 
HUD 


UNIT 
NAHB 


EXTEN 
PROTO 


EXTEN 
HUD 


EXTEN 
NAHB 


CENRI0GE5  Subtotal 

CENR1DGE5  G.C.'s  9«i«p«l  r«quir«ii«ntt,  O.H.,  profit,  bondt  »  insura4(|a  11.3* 

CENRIDGES  Total,  in  currant  dollart 

CENRIDGE5  Diffaranca  from  prot«typa 

CENRIDGES  Total  additional  sitawork  costs  HUD/NAHB  raspactivaly 
Cost  par  unit 


Additional  notas  ft  clarifications 

1.  Soma  of  tha  dasign  diffarancas  ara  so  inconsaquantial.  wa  show 
tha  diffaranca  to  ba  taro. 

2.  Ua  hava  not  includad  any  soft  costs  in  our  eo«putati.ons. 

3.  All  computations  ara  basad  on  concapt  drawings  only.  No  worlcing 
drawings  or  spacif ieations  hava  baan  considarad  in  our  analysis. 

4.  For  our  purposas  hara,  wa  hava  assunad  that  butt  vs.  offsat 
hingas  constitutas  a  financial  wash. 


0.00     1,640.00  1,640.00 

0.00        185.32  18S.32 

0.00    1,825.32  1,825.32 

1,825.32  1,825.32 

30,830.59  25,526.04 
Unknown      Unknown 
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DEPARTMENT  OF  EDUCATION 
[CFDANa84.232A] 

Mid-Career  Teacher  Training  Prograw; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1991 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  offixjgram:  To  encourage 
institutions  of  hi^er  education  with 
schools  or  departments  of  education  to 
establish  and  maintain  programs  that 
will  provide  teacher  training  to 
individuals  who  are  moving  to  a  career 
in  education  from  another  occupation. 

Deadline  for  Transmittal  of 
Applications:  11/30/90. 

Deadline  for  Intei^ovemmental 
Review:  1/30/91. 

Available^  Funds:  $987,000. 

The  administration  has  requested 
$987,000  for  this  program  for  FY  1991. 
However,  the  actual  level  of  funding  is 
contingent  upon  final  congressional 
action. 

The  initial  grant  of  up  to  $100,000  will 
be  awarded  for  use  during  the  two  years 
following  selection.  Recipients 
demonstrating  successful  performance 
under  the  initial  grant  may  receive  a 
renewal  grant  for  up  to  $50,000  for  each 
of  two  additional  years. 

Estimated  Range  of  Awards:  $80,000- 
$100,000. 

Estimated  average  size  of  awards: 
$98,70a 

Estimated  number  of  A  wards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  48  months. 

Applicable  Regulations:  The  following 
regulations  apply  to  the  Mid-Career 
Teacher  Training  Program: 

The  Education  Department  General 
Administrative  R^ulations  (EDGAR)  in 
34  CFR  Part  74  (Admmistration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs).  Part  77  (Definitions  that 
Apply  to  Department  Regulations).  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  Part  80  (Uniform 
Administrative  Reqairem^-nts  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Part  82  (New 
Restrictions  On  Lobbying).  Part  85 
(Government-wide  Debtunnent  and 
Suspension  (NonimMnirement)  and 


Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  Part 
86  (Drug-Free  Schools  and  Campuses). 

Description  of  Program:  The  Mid- 
Career  Teacher  Training  Program  is 
authorized  by  Title  V,  Part  A  of  the 
Higher  Education  Act  of  1965  (HEA),  as 
amended  (20  U.S.C.  1103-1103d). 

Eligible  Parties:  An  institution  of 
higher  education,  as  defined  by  section 
1201(a)  of  the  HEA,  with  a  school  or 
department  of  education  is  eligible  to 
apply  for  a  grant  imder  this  program. 

Contents  of  Application:  An 
application  must  demonstrate  that — 

(a)  The  applicant  will  establish  and 
maintain  a  program  of  mid-career 
teacher  retraining  designed  to  prepare 
individuals  for  teacher  certification 
requirements  who  already  have  a 
baccalaureate  or  advanced  degree  and 
job  experience  in  education-related 
fields  of  study,  including:  pre-school  and 
early  childhood  education,  military 
education  or  training,  business 
education  or  training,  or  other  education 
experience  in  fields  where  there  are 
shortages  of  teachers  or  other 
educational  needs  to  be  met. 

(b)  The  applicant  has  designed  a 
project  that  includes  at  least  the 
following  elements: 

(1)  A  screening  mechanism  to  assure 
that  individuals  who  are  admitted  to  the 
program  possess  the  current  subject 
matter  knowledge  and  the 
characteristics  that  would  make  them 
likely  to  succeed  as  classroom  teachers; 

(2)  A  clear  set  of  program  goals  and 
expectations  which  are  conmiunicated 
to  participants;  and 

(3)  A  curriculum  that,  when 
successfully  completed,  will  provide 
participants  with  the  skills  and 
credentials  needed  to  teach  in  specific 
subject  areas: 

(c)  The  program  has  been  developed 
with  the  cooperation  and  assistance  of 
the  local  business  community. 

(d)  The  program  will  be  operated 
under  a  cooperative  agreement  between 
the  institution  and  one  or  more  State  or 
local  educational  agencies;  and 

(e)  The  program  will  be  designed  and 
operated  with  the  active  participation  of 
qualified  teachers,  including  early 
childhood  education  specialists,  where 
appropriate,  and  will  include  an  in- 
service  training  component  and  follow- 
up  assistance. 

Invitational  Priorities:  The  Secretary 
is  particulariy  interested  in  applications 
that 

(a)  Propose  projects  that 
accommodate  the  practical  needs  of  . 
individuals  making  a  mid-career  change, 
avoiding  unnecessarily  burdensome 
financial  or  academic  requirements 


while  maintaining  quality  of  preparation 
for  teacher  certification  requirements; 

(b)  Propose  innovative  ways  to 
achieve  academic  preparations,  such 


(1)  Taking  into  consideration 
standards,  procedures  and  training 
programs  successfully  used  by  private 
schools  to  ensure  preparedness  ef  new 
teachers;    - 

(2)  Working  with  States  to  develop 
ways  for  individuals  with  imcertified 
teaching  experience  gained  in  the 
military,  in  private  schools,  at  the 
college  or  imiversity  level,  or  through 
other  experience,  to  substantially  fulfill 
certification  requirements,  especially 
through  State  programs  for  alternate 
certification. 

However,  under  34  CFR  75.105(c)(1)  an 
appUcation  that  addresses  one  or  more 
of  these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Procedures:  Applications 
will  be  reviewed  by  a  panel  of  experts 
in  teacher  training  designated  by  the 
Secretary.  The  Secretary,  provided  that 
sufficient  applications  of  adequate 
quality  are  received,  will  select  at  least 
one  applicant  from  each  of  the  10 
regions  served  by  the  Department  of 
Education  and,  to  the  extent  of  available 
funds,  assure  that  programs  offered 
reflect  all  significant  areas  of  national 
need  in  which  shortages  exist 

The  ten  regions  are  as  follows: 

Region  I  Connecticut  Maine, 
Massachusetts.  New  Hampshire.  Rhode 
Island  and  Vermont 

Region  II  New  York,  New  Jersey. 
Puerto  Rico,  Virgin  Islands. 

Region  ///Delaware,  District  of 
Columbia.  Maryland,  Pennsylvania. 
Virginia.  West  Virginia. 

Region  /V  Alabama.  Florida.  Georgia. 
Kentucky,  Mississippi,  North  Carolina. 
South  Carolina.  Tennessee. 

Region  V  Illinois.  Indiana.  Michigan. 
Minnesota,  Ohio,  WisconsiiL 

Region  V7  Arkansas.  Louisiana.  New 
Mexico.  Oklahoma.  Texas. 

Region  VII  lov/a,  Kansas.  Missouri. 
Nebraska. 

Region  V7// Colorado,  Montana.  North 
Dakota.  South  Dakota.  Utah,  Wyoming. 

Region  IX  ArvzonA,  California, 
Hawaii.  Nevada.  American  Samoa. 
Guam,  Trust  Territory  of  the  Padflc. 

Region  X  Alaska,  Idaho,  Oregon, 
Washington. 

Selection  Criteria:  (a)(1)  The 
Secretary  uses  the  fbUowing  selection  - 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 


(3)  The  mBndffitiiw  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
authorizing  statute  for  the  Mid-Career 
Teacher  Training  Program,  titie  V.  part 
A  of  the  Higher  Education  Act  of  1965 
(HEA),  as  amended  (20  U.S.C.  1103- 
1103d),  including  consideration  of— 

(i)  The  objectives  of  the  project  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  ef  need  for  the  project  (20 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  ttie  applicant  identified  those 
needs: 

(ill)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project  including — 

(i)  The  quality  of  the  design  of  the 
project 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  persoimel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
ori^  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
reqtiires  the  applicant  to  provide  an 
opportimity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

{A]  Qualitf  of  key  personnel.  {MH 
points) 

(i)  llie  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  persoimel  the  applicant  plans  to  use 
on  the  project  including — 

(A)  "The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 


(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)(A)  and  (B)  wiU 
commit  to  the  project  and 

(D)  How  the  applicant  at  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  uhder  paragraphs 
0>](4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (S 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(Cross-rBference:  See  34  CFR  75Ji90 
Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

Intergovernmentpl  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 


.BEST  COPY  AVAILABLE 


to  know  the  name  and  address  of  any 
SUte  Single  Pohit  of  Contact  see  the  Ust 
published  in  the  Federal  Raglstsr  on 
September  15, 1988,  pages  38342-88343. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  conunents  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  fit>m  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  EO.  12372— 
CFDA  #84.232A,  U.S.  Department  of 
Education,  Room  4161, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  diis  notice. 

PLEASE  NOTE  THAT  THIS 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLFFED  APPUCATION.  DO  NOT 
SEND  APPUCA  TION  TO  THE  ABOVE 
ADDRESS. 

Instructions  for  Transmittal  of 
Applications:  (a)  If  an  applicant  wants 
to  apply  for  a  grant  the  applicant 
shall— 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attentioiv 
(CFDA  #84.232A)  Washington.  DC 
20202^725, 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.232A),  Room  #3633, 
Regional  Office  Building  #3, 7th  and  D 
Stieets.  SW..  Washington,  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commerdcJ  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  appUcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  sccept  either  of  the  following 
as  proof  of  mailing: 
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(1)  A  iHivate  metered  postmaik. 

CI)  A  Bail  noaipt  tiiat  to  not  datad  by  the 
V&Vottaiamriea. 

NelaK  (1)  The  U.S.  Postal  Service  does  not 
anifbmljr  provide  a  deled  poBtmsric  Befdia 
leiytng  en  tUa  nediod.  an  anAcant  ahonld 
^eck  wttli  ita  local  poet  ofBoe. 

(2)  The  Appiicetion  CoBtrd  Center  will 
mail  a  Grant  Ap|dicatiaa  Receipt 
Admowledgment  to  each  epplicant  If  en 
applicent  faile  to  receive  the  notification  of 
epplication  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
AppUcation  Control  Center  at  (202)  70e-««94. 

(3)  Hie  apiAcant  must  indicate  on  die 
envdope  and — if  not  provided  by  the 
Department— in  Item  10  of  die  Application  for 
Fedoral  Assistance  (Standard  Form  424)  die 
CFDA  number— and  letter,  if  any— of  tlM 
competition  under  wdiich  the  application  is 
being  submitted. 

ApplJcatiott  Instructions  and  Forms:  The 
appendix  to  this  appbcaticm  is  divided  into 
three  parts  plus  a  statement  regarding 
estimated  public  reporting  burden  and 
various  assurances  and  certifications.  These 


parts  and  additioaat  materials  are  oiganixed 
in  die  same  manner  that  the  sabmitted 
applkatiaa  should  be  otganliad.  The  parts 
and  additional  materials  are  as  faUows: 

PAKT  I:  Application  for  Federal  Assistance 
(Standard  Fonn  424  (Rev.  4-88))  end 
instmctioiis. 

PART  IL  Budget  infinmatiaQ-^iion- 
Constmction  Programs  (Standard  Form  424A) 
and  instructions. 

PART  nL  Application  Narrative. 

Additional  Materialr.  Estimated  Public 
Reporting  Burden. 

Assurances — Non-Construction  Programs 
(Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug  Free 
Workplece  Requirements  (ED  80-0013). 

Certification  regarding  Debarment. 
Suqiension.  Ineli^bility  and  Voluntary 
Exclusion:  Lower  Tier  Covered  Transactions 
(ED  Form  GCS-4K»,  Rev.  12/88)  and 
instructions. 

(Note:  ED  Form  GCS-OOO  is  intended  for 
the  use  of  grantees  and  should  not  be 
transmitted  to  the  Department) 


Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
faistractlons;  and  Dlsdosnra  of  Loblqrlng 
Activities  Continnati«m  Sheet  (Standard  Fonn 
LU/-A). 

An  apiriicant  may  submit  information  on  a 
photostaUc  copy  of  the  application  and 
budget  forms,  tihe  assurances,  and  the 
certifications.  However,  the  applicaticm  form, 
the  assurances,  and  the  certifications  must 
eadi  have  an  original  signature.  No  grant 
may  be  awarded  unless  a  completed 
application  form  has  been  received 

For  Further  Information  Contact:  Joseph 
Vaughan.  U.S.  Department  of  Education. 
Office  of  Educational  Research  and 
Improvement  555  New  Jersey  Avenue.  NW.. 
Washington.  DC  20208-5643;  Phone:  (202) 
357-8187.  as  of  October  28, 1900:  (202)  21»- 
2187. 

Program  Authority:  20  U.S.C.  1103-1103d. 
Dated:  August  31. 1990. 
Christ<qdier  T.  Cross, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  standaH  form  used  by  appli<»nto  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  ExecuUve  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

'^™  Entrv  Item:  Entry: 


1 
2. 

3 

4. 


6 


9. 


10. 


11 


14. 


15. 


16. 


Self-explanatory.  12. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(ifapplicable). 

State  use  only  (ifapplicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  underUke  the 
assisUnce  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

—  "^P^^""*^**"*"  "'eans  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application.  ^8. 

Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  prograip  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
Appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


List  only  the  largest  political  entities  affected 
(e.g. ,  State,  counties,  cities). 


13.    Self-explanatory. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included:  show 
breakdown  on  an  atUched  sheet.  For  1  ultiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  1 5. 

ApplicanU  should  conUct  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 


17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 


To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofllcial  represenUtive  must  be  on  file  in  the 
applicant's  office.  (CerUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


UMI 
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BUDGET  INFORMATION  — Non-Construction  Programs 
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SfCnON  E  •  MJDGET  ESTIMATES  Of  FEDERAL  FUNDS  NEEDED  FOR  lALANCE  OF  THE  PROJEa                                                        | 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructaoiu 

This  fonn  is  designed  so  that  applkfttion  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A3,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

,  Section  A.  Budget  Summarv 
Lines  1-4,  Columns  (a)  and  (D) 
For  applications  pertaining  to  a  $ingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $ingU  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  proframs. 

Lines  1-4,  Colunmi  (c)  through  (g.) 
For  new  application*,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  <e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  flrst 
funding  period  (usually  a  year). 


Linea  1-4,  Colusaaa  (e)  throogfa  (g4  (  continued) 

For  eontinmng  grant  program  applieatiang,  subodt 
these  foms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Colunms  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  azid  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  tupplemental  grant*  and  change*  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  S  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  throu^  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity.  All  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  8a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemenUl 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7-  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C  Non-FedermI>Resources 

Lines  8-11  -  Enter  amounts  of  non>Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  •  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  •>  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Liae  IS  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amoimt  on  Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  .>  Enter  the  amount  of  cash  needed  by  quarter 
from  the'grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  18  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in' 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixedi  that  will  be  in  effect 
during  the  fimding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 


^ 


UMI 
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Application  Narrative:  Before 
preparing  the  Application  Narrative,  an 
applicant  should  read  carefully  the 
description  of  the  program,  the 
information  regarding  priorities,  and  the 
selection  criteria  the  Secretary  tises  to 
evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
suimnary  of  the  proposed  project 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  wUch  the  criteria  are  listed 
in  this  application  package.  In 
addressing  criterion  6,  Evaluation  Plan. 
applicants  are  strongly  encouraged  to 
i^ow  how  the  evaluation  plan  relates  to 
the  goals  and  objectives  of  the  project 
and  to  describe  expected  outcomes  as 
well  as  the  outcome  data  that  will  be 
collected.  The  Secretary  is  particularly 
interested  in  outcome  data  that  include 
comparisons  between  qualifications  of 
project  participants  and  those  of 
participants  in  other  teacher  preparation 
programs,  including  assessment  of 
knowledge  of  the  field  of  study  in  which 
they  will  be  prepared  to  teach,  scores  on 


standardized  teaching  exams,  and  other 
likely  indicators  of  preparedness  to 
teach. 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

4.  Include  as  attachments  letters  of 
understanding,  endorsement  and 
agreement  to  cooperate  from  the  local 
business  community  and  one  or  more 
State  or  local  educational  agenices. 
assuring  that  elements  (c).  (d)  and  (e) 
under  Description  of  Program:  Contents 
of  Application  are  appropriately 
addressed. 

Please  limit  the  Application  Narrative 
to  no  more  than  30  double-spaced  typed 
pages  (on  one  side  only),  excluding 
suport  letters,  vitae  and  other 
supplemental  material. 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  th^  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received/ 


Estimated  Public  Reporting  Burden: 
Under  terms  of  the  Paperwoik 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act 
the  Department  of  Education  invites 
comment  tm  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  stiggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  DC  20202-4651;  and  to  tiie 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  1850-0647, 
Washington  DC  20503. 

(Information  collection  approved  under 
OMB  control  number  18S0-0M7.  Expiration 
date:  March  31, 1901) 
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OMt  Approval  Now  03««-00«0 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note 


Cortain  of  thoM  •MuraacM  may  not  be  applkaMa  to  your  pngeci  or  program.  If  you  hav«  <iuestions, 
pleaao  contact  tha  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorised  representotive  of  the  applicant  I  certiiy  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  tha  non-Federal  share  of  project  eosto)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  ^yplication. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  <tf  the  United  States,  sad  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documenU  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presente  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  II  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  ftmded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM*s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TiUe  VI  of  the  Civil  Righte  Act  of 
1964 (PL.  88-352)  which prohibita discriminatioa 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amendmente  of  1972.  as 
amended  (20  U.S.C.  II 1681-1683,  and  1685-1686), 
which  prohibita  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibita  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.II  6101-6107),  which  prohibita  discrim- 
ination on  the  basis  of  age; 


8. 


(e)the  Drug  Abuse  OfiBce  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  d^g  abuse;  (f) 
the  Compr^ensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  cS  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.SC.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Righte  Act  of  1968  (42  U.SC.  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  b  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  aiid  HI  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirementa  apply  to  all  interesta  in  real 
property  acquired  for  project  purposes  regardless 
(^Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hateh  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  II  276a  to  276a- 
7).  the  Copeland  Act  (40  U.SC.  I  276c  and  18 
U.S.C.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.SC.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreementa. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirementa  of  Section  102(a)  of  the 
Flood  Disaster  ProtecUon  Act  of  1973  (P.L.  93-234) 
which  requires  recipienta  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  ExecuUve 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursqant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  infloodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
.the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  H  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.SC.  I 
7401  et  aeq.);  (g)  protection  of  underground  sources 
of  drinking  water  tinder  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  II  1271  et  seq )  related  to 
protecting  componenta  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identiflcatioa  and 
protection  of  historic  properties),  and  tha 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469al  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  WUl  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  cart,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures 

17.  Will  cause  te  be  performed  the  required  financial 
and  compliance  audita  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirementa  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


<!GNATUII<  OF  AUTHORIZED  aRTIFYING  Off  lOAL 


Trri£ 


APnjCANT  ORGANIZATION 


OATESUtMITTCO 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


ApptkaaUshoiddidwlothticgulatiorackadbdowtodclnmiMtheoertifieitioalowhkht^  AppBctnls 

should  alaoftview  the  iitttnictions  for  ccftifkatkmindudadiathcrasuhtw  Signatuwrfttefana 

providw  for  compiMM*  with  CHtifkatkMi  nquiRiMntt  uikIv  34  CFk  P»rt  82.  Tkw  Ite^^ 

^ownuwem-wMt  Dibunmt  and  Suspcnsiofi  (NonpiocuiemenO  and  Covcriuncni'Wkk  Rt^uiicmenti  for  Druc-Frw  WorfcpUec 
(Crams).*  The  certifications  shall  be  traalad  as  a  outariai  icpracntation  of  het  upon  wMdi  rdiancc  will  be  plaoaa  when  the  Dqwtment 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  13SM1tle  31  of  the  U.&  Code;  and 
impkncntad  at  34  CFR  Part  8%  for  persons  entering  into  a 
grant  or  cooperative  Mraement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  £.106  and  82.110.  the  appUcanl  ceftifiea 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  bt 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
mfluendng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conmu,  an  officer  or  employee 
of  Congresc  or  an  employee  of  aMember  of  Congress  in 
connection  with  the  making  of  any  Fedenl  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuatwn.  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influendng  or 
attempting  iolnfluenoe  an  officer  or  employee  of  any  agency,  a 
MembCT  m  Coneress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Membier  of  Congress  in  connection  with  this 
Feaeral  grant  or  cooipeTattve  acreement,  the  undersigned  shall 
complete  and  submit  StandaraFom  •  LLL,  "Disclosure  Form 
to  Repoft  Lobbying,'  in  accordance  writh  its  instructions; 

(c)  The  undenigned  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants. and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITYMATTERS 

As  required  by  Executive  Order  12S49,  Debarment  and 
Suspension,  and  implemented  at  34  CTR  Rut  85,  for 
prospective  participants  in  primaiy  covered  transactions,  as 
defined  at  34  CFR  ^ait  85,  Sections  85.105  and  85.110  - 

A.Theapplicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  propoaed  for 
debarment,  declared  ineligible,  or  voluntarily  csduded  from 
covered  transactions  by  any  F^eral  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  nad  a  avil  judgittcnt  rendered 
against  them  for  coounission  of  fraud  or  a  orimmal  offense  in 
connection  with  obtaining  attempting  to  obtain,  or  performing 
a  public  (Federal,  Stati;  or  locaO  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrasi 
■tatutaa  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statement!,  or  receiving  stolen  property; 

ic)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
dviDy  charged  by  a  ■ovcmmental  entity  (Federal,  Sate,  or 
local)  ofith  commission  of  any  of  the  offenses  enumerated  in 
paragraph  n)(b)  of  this  oertificatioii;  and 


(d)  Have  not  within  a  three  year  period  preoadinc  tMs 
application  had  one  or  more  ptiblic  transactions  (Fedenl,  State: 
or  lotaO  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  uaabla  to  certify  to  any  of  the 
sutement*  in  this  certification,  he  or  she  shaU  attach  an 
explanation  to  this  applicatfon. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  "1  CFIcPart  85,  Subpart  F.  for  grantees,  as 
definedat34CF   Part 85, SecHjnsK.605 and 85.610- 

A.  Thcapplicaittoeitifiesthatitwillorwillamtinueto 
provide  a  drug-free  wOTkplace  bjr 

(a)  Publishing  a  statement  notifying  emplojwes  that  the 
unlawful  manufacture;  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substaiwe  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  «rill  be  taken  against 
employees  for  vioLtion  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awrareness  piogram  to 
inform  cmpk>]rees  abo&— 

(1)  The  dangers  of  drug  abuse  in  the  woricplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

O)  Any  available  drug  counseling,  rdabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  empk>yaea  for 
drug  abuse  violations  occurring  in  the  worl^lao*; 

M  Making  it  a  requirement  that  eadi  cmpkiyae  to  be  engaged 
in  the  perrormance  of  the  grant  be  given  a  c^  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (d  that,  as  a  condition  of  cmpfoyment  tmdcr  die 
granu  the  empfoyee  ivill- 

Q)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  tvriting  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  worl^laoa 
no  later  than  five  calendar  days  after  such  conviction; 

(^  Notifying  the  agency,  in  writing  within  10  calendar  day* 
after  raceiving  notice  under  subparagraph  (d)(2)  from  an 
empk^ee  or  otherwise  racaving  actual  notice  of  such 
conviction.  Empbyers  of  conviciad  onployees  must  provide 
nodo^  induding  position  title,  lo:  Director.  Grants  and 
Contracts  Servict;  US.  Department  of  Education.  400 
Maryland  Avenue,  S.W.  (Room  3121 CSA  Regional  Office 
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Building  No. »,  Washington.  DC  20202-4571.  Notice  shall 
Include  die  idaitificatkMi  numbers)  of  aach  affected  graitt; 

(f)  Taking  one  of  the  foUo  wing  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagrafrfi  (d)(2),  with  respect  to 
any  emfrioyee  who  is  so  convkted- 

(1 )  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  cotuistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973.  as  amended;  or 

(2)  Requiring  such  emptoyee  to  partkripate  satisfactorily  in  a 
drug  abuse  asnstance  or  rehabilitatton  program  approved  for 
such  purposes  by  a  Federal.  Sutc;  or  kxal  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Maldng  a  good  foith  effort  to  continue  to  maintain  a 
oruc-free  workplace  through  implemenution  of  paragraphs 
U)7(b).(c).(d),(e).and(f). 

B.  The  grantee  may  insert  In  die  space  provided  bekm  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  oouMy,  stat^  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

A«  required  by  die  Drug-ftee  Workplace  Act  011988.  Id 
implemented  at  34  CFRrat  8Sk Sutaart  F,  for  grantaaa. as 
dcftned  at  34  CFR  Part  85,  Sections  6.605  and  Bj610 - 

A.  As  e  condition  of  the  grant,  I  certify  diet  I  win  not  engage  In 
the  unlawful  manufacture,  distribution.  dispenain|, 
posseaston,  or  use  of  a  controlled  substance  in  conoucting  any 
activify  with  the  grant;  and 

B  If  oonvietad  of  a  criminal  drug  offense  resulting  from  a 
vtolation  occurring  during  the  conduct  of  any  nam  activity.  1 
will  report  the  oonvictioiv  in  writing,  writhin  10  calendar  days 
of  the  conviction,  to:  Director,  Grants  and  ContncisSwIoi; 
US.  Department  of  Education,  400  Maryland  Avenue,  S.W. 
(Room  SlK  CSA  Regional  Office  Buikling  No.  3), 
Washington,  DC  2a2&-4571.  Notice  shanindude  die 
Identification  numbeKt)  of  eech  affected  grant 


Check  n  if  there  are  workplaces  on  file  that  are  not  kientified 
nere. 


As  the  duly  a«thorized  represenutive  of  die  applkant.  1  herrty  certify  dut  the  applkant  will  comply  vridi  the  above  ccrtificationa. 


^AMEOFAPPUCANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PR(^)ECT  NAME 


SIGNATURE 


DATE 


ED  804)019 
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Certification  Regarding 

Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  oertificatjoii  is  required  ty  the  regulatbrs  implemenSng  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR  Part  85. 
Section  85.5tC,  Parlcipartt'  lesponsibiStes.  The  regulations  were  published  as  Part  VII  of  9ie  May  2S,  1988  Federal  Register  (pages 
1916C-1921 1).  Copies  ol  the  reguiafions  may  be  obtained  by  contacting  the  person  to  which  this  proposal  is  submitted. 


(BEFORE  COMPLEnNG  CERTIFICATXDM,  READ  INSTRUC110NS  ON  REVERSE) 


(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  lor  debarment,  declared  ineligible,  or  voluntarily  exduted  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  V</here  the  prospei '  t  bwer  fer  parto'pant  is  unable  to  certify  to  any  of  the  statements  in  this  certificaSon,  such  prospective  participant  shaR 
attach  an  expiar^uon  to  this  proposal. 


Organtzatior.  Name 


PRi'Award  Number  or  Project  Ham 


Name  and  Tide  of  Authorized  Representa!iv« 


Signature 


Date 


Instructions  for  Certification 

1.  By  sigiwlg  and  admitting  IKS  proposal,  the  prospective  bwer  8er  part^^ 

2.  The  ceitiflcation  in  this  clause  is  a  rnaterial  represeritalioft  of  fad  upon  which  reOance  was  pto^ 
Into. » it  is  later  detetrnined  thai  the  prospective  tower  tier  partidpanl  knowingly  rendered  an  e 

femedies  ava8al)le  to  Ihe  Federal  Government,  the  department  or  agency  with  which  this  transaction  originated  tnay  pursue  availatile 
remedies,  including  suspension  and/or  debarmenL 

3.  The  prospective  tower  tier  partidpart  shall  provide  immediate  written  notice  to  the  person  to  which  this  propo^ 

lime  the  prospective  lower  tier  participant  learns  that  its  certification  was  erroneous  when  sut)mitted  or  has  Income  erroneous  by  reason  of 
•changed  circumstances. 

4.  The  teims  'covered  transaction.'  'debarred.'  'suspended,'  Ineligible,'  Tower  tier  covered  Iransactton,'  "participanl'  -pefson.'  "primary 
covered  transaction.'  'principal.'  'proposal.'  and  'voluntarily  excluded.'  as  used  in  Ihis  clause,  have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  njles  implementing  Executive  Order  12549.  You  may  contact  the  person  to  which  this  proposal  is  submitted  for 

'  assistance  in  obtaining  a  copy  of  those  regidations. 

5.  The  prospectiw  lovw  Her  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed  covered  Iransactton  be  entered  into. 
it  shall  not  knowingly  enter  into  any  tower  tier  covered  transaction  wilh  a  person  who  is  debarred,  suspended,  declared  inefigiWe.  or  voluntarily 
excluded  from  participation  in  this  covered  Uansactton.  unless  authorized  by  the  department  or  agency  with  which  this  iransactton  originated. 

6.  The  prospective  tower  tier  participant  further  agrees  by  submitting  this  proposal  that  it  will  include  the  clause  titled  'Certificallon 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary  Exclusion-Lower  Tier  Covered  Transactions.'  without  modificatton.  In  all  tower 
tier  covered  transactions  and  in  aO  solcitations  tor  tower  tier  covered  transacttons. 

7  A  participant  in  a  covered  transaction  may  rely  upon  a  certificallon  of  a  prospective  participant  in  a  lower  Her  covered  transaction  that  it 
is  not  debarred,  suspended,  inefigible,  or  voluntarily  excluded  from  the  covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  whtoh  it  determines  the  eligibiDty  of  its  principals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List 

8.  Nothing  comained  in  the  foregoing  shaH  be  constnjed  to  require  estabfishment  of  a  system  of  records  in  or^ 

certification  required  by  this  clause.  The  knowledge  and  information  of  a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dearmgs. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these  tostwctions.  If  a  participant  in  a  covered  transaction  knowingly  enters  into 
a  tower  tier  covered  transaction  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
fransaction,  to  addition  to  other  remedies  availabte  to  the  Federal  Government,  the  departrnert  or  agency  with  whtoh  trt^ 

originated  may  pursue  available  remedies,  including  suspension  and/or  debarment 


1990 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Complete  this  fonn  to  disclose  lobbying  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosure  J 


0}4*404« 


1.    Type  of  Federal  ActlotK 

□  «.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.    Status  of  Federal  Action: 

r~1  a.  bid/offei/application 
^— '  b.  initial  award 
c  post-award 


4.     Name  and  Address  of  Beporting  Entity: 


a     Prime 


Q    Subawardee 

Tier  .itknowiK 


Congrettional  Dislrict.  ifknowtr. 


6-     Federal  Depailment/Agency: 


8.     Federal  Action  Number,  H  known: 


X    BeportType: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  quarter 


date  of  last  report 


S.    If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  NameDescription: 


CFOA  Number.  ifapplKabIt: 


9.    Award  Amount  i^lviown: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

Id  individual,  laH  name,  first  namt,  Mlh 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name,  MIk 


(atlatti  ConunutUon  ShttUf)  Sf-UIA.  il  o««iM«vl 


11.  Amount  of  Payment  (c/iecA  ail  that  apply): 

$  _^^^___^__^  Q  actual       D  planned 


12.  Form  of  Paymettt  (check  all  that  applyk 
O    a.  cash 
Q    b.  in-kind;  specify:  future  ____^ 

value    


13.  Type  of  Payment  (check  all  that  applyh 

O  a.  retainer 

D  b.  one-time  fee 

Q  c.  commission 

D  d.  contingent  fee 

Q  e.  deferred 

D  f.  other;  specify:  


M.  Brief  Dcscriplioo  of  Services  Performed  or  to  be  Performed  and  Oalefs)  of  Service,  including  officeris).  employee<s). 
or  Memberls)  comactcd.  for  Payment  Indicated  in  Hem  11: 


Umdt  ContinuMion  Sh*«lls)  Sf-Ul'-A  if  itMitar/t 


IS.  Continualion  Sheetts)  Sff4U»A  attached;        O  Yes 


a  No 


I  «•  I0tmimt  hr  Mi  *1  U&C 
iUSIH>ii<iidii>»«Hil>l  iH«>iilm»»i 

t  ■  ■4Mk«4  paMMM  I 

II  uvc  nsi  hm  i 


M  •  cM  pMMMy  •!  Mi  Im  eiM 


Signali 


PrtnlNanic: 
Title  


Tdephone  Ho.;. 


Date:. 
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INSTKLCnONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  tfte  reporting  entity,  «vhether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  't352.'The  filing  of  a  fomt  is  required  for  each  payment  or  agreement  to  maJie  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Meml}er  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  adoitional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  tfte  implementing  guidartce  published  by  the  Office  of 
Management  and  Budget  for  additional  infonnnation. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
.  information  previously  reported,  enter  the  year  and  quarter  in  vyhich  the  change  occurred.  Enter  the  date  of  the  last 

previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be.  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  oiganization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  rtame.  address,  dty,  state  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District  if  ifJiown. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  bdow  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number;  grant  announcement  numt>er;  the  contract 
grant,  or  loan  award  number  the  applicatiorVproposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11*.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  inade  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulath«  amount  of  payment  made  or  planned 
to'  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  Is  made  through  an  in-kind  contn'bution. 
spedfy  the  nature  and  value  of  the  in-kirtd  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply,  if  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  deUiled  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perfonn,  and  the  date(s)  of  any  sem'ces  rendered.  Iitdude  all  preparatoiy  and  related  acthnty.  not  just  time  spent  in 
actual  conuct  «vith  Federal  officials.  Identify  the  Federal  offidaKs)  or  employce(s)  contacted  or  the  ofncef(s), 
employee(s),  or  Membef(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF>LU*A  Continuation  Sheet(s)  is  attadied. 

16.  The  certifying  offidal  shaH  sign  and  date  the  fomv  print  his/her  name,  tide,  and  telephone  number. 


:  reporting  burden  for  this  collection  of  infomiation  is  estimated  to  a»erage  30  mintucs  per  rcsponic.  induding  time  for  reviewing 
ctions.  searching  existing  dau  sources.  gsAeiing  Mid  maintaining  the  data  needed  and  coinpletint  and  reviewing  the  celcctiOT  M 


Public  I 

instructions,  searching  existing  data  sources,  gsdteiing  I 

informatioa  Send  comments  rcgardbig  the  burden  cstimale  or  any  other  aspect  of  this  collection  of  information,  including  suggestions 

lor  reducing  tills  bwden.  to  the  Office  Of  Management  and  Budget  Pyeiweifc  Reduction  Protect  (034»<»4>),WaiWngten.  DC.  20503. 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 
CONTINUATION  SHEET 


ApproMd  ty  CMS 


Entity! 


(FR  Doe.  tO-ZUes  FOed  •-•-m;  8:45  am] 
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Friday 
September  7,  1990 


Part  VI 


Department  of 
Energy 


10  CFR  Part  961 

RIN-1901-AA18 

Standard  Contract  for  Disposal  off  Spent 

Nuclear  Fuel  and/or  High-Level 

Radioactive  Waste;  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  961 

RIH-1M1-AA1t 

Standard  Contract  for  Disposal  of 
Spent  Nudear  Fuel  and/or  High-Level 
Radioactive  Waste 

AOCNCV:  Department  of  Energy. 
ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARV:  On  April  18, 1983,  the 
Department  of  &)ergy  (DOE)  published 
a  rule,  pursuant  to  the  Nuclear  Waste 
Policy  Act  of  1982,  which  established 
the  Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste.  The  Standard 
Contract  estabUshed,  among  other 
things,  the  fees  and  terms  of  payment 
required  of  the  owners  or  generators  of 
spent  nuclear  fuel  and/or  high-level 
radioactive  waste  for  receiving  disposal 
services.  This  rule  was  amended  on 
September  18, 1987,  in  conformance  with 
a  December  6, 1985,  ruling  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  that  the  ongoing  1.0  mill  per 
kilowatt  hour  fee  in  the  Standard 
Contract  should  be  based  on  net  rather 
than  gross  generation  of  electricity.  On 
March  17, 1989,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
ruled  that  by  use  of  the  phrase  ".  .  . 
electricity  generated  .  .  .  and  sold  .  .  ." 
in  the  Nuclear  Waste  Policy  Act  of  1982, 
Congress  intended  to  include  in  the  fee 
basis  only  that  electricity  which  is  both 
generated  and  actually  sold.  In  response 
to  this  ruling,  DOE  is  publishing  for 
comment  conforming  amendments  to 
Articles  1.13,  and  VIII.A.1.  B.l,  and 
Appendix  G  of  the  Standard  Contract. 
DATES:  Written  comments  must  be 
received  on  or  before  4:30  p.m.  October 
9.199a 

AOOMSS:  Comments  should  be 
addressed  to:  Alan  B.  Brownstein,  Office 
of  Civilian  Radioactive  Waste 
Management,  Department  of  Energy. 
1000  Independence  Avenue  SW.,  Room 
GF-277,  Washington.  DC  20585. 
FOR  Fwrriisn  infoimiation  contact: 
Alan  B.  Brownstein,  Office  of  Civilian 
Radioactive  Waste  Management, 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room 
GF-277,  Washington,  DC  20585,  (202) 
566-4973 
Carol  M.  Rueter,  Office  of  Procurement 
Operations,  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Room  lJ-027.  Washington,  DC  20585, 
(202)586-8282 
Robert  Mussler,  Esq.,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  BA- 
113,  Washington,  DC  20585,  (202)  586- 
6947.     > 


SUPPIXMENTARV  INFORMATION: 
I.  Background 
D.  Discussion 

A.  Point  of  Sale 

B.  Assumptions  and  Approach 

C.  Calculation  Methodology 

D.  Sample  Calculations 

E.  Supporting  Documentation 

F.  Credit  for  Past  Overpayments 

G.  Interim  Guidance 
III.  Proposed  Rule 

rv.  Comment  Procedures 

A.  Written  Comments 

B.  Public  Hearing 

V.  Procedural  Requirements 

A.  Executive  Order  No.  12291 

B.  Executive  Order  No.  12612 

C.  Regulatory  Flexibility  Act 

D.  National  Environmental  Policy  Act 

E.  Paperwork  Reduction  Act 

I.  Background 

The  Nuclear  Waste  Policy  Act  of  1982, 
42  U.S.C.  10101  et  seq.  as  amended 
(hereinafter  referred  to  as  either  NWPA 
or  "the  Act"),  provides  a  comprehensive 
framework  for  disposing  of  commercial 
spent  nuclear  fuel  (SNF)  and  high-level 
radioactive  waste  (HLW)  of  domestic 
origin.  Section  302  of  the  Act,  42  U.S.C 
10222,  required  the  DOE  and  each  owner 
or  generator  of  SNF  and/or  HLW 
(hereinafter  also  referred  to  as  "contract 
holder."  "purchaser"  or  "plant  owner") 
to  execute,  by  June  30, 1983,  a  contract 
under  which  DOE  will  accept  and 
dispose  of  such  waste  in  return  for  the 
payment  of  fees  based  on  the  generation 
and  sale  of  electricity.  The  fee  is 
currently  1  mill  per  kilowatt  hour  (IM/ 
kWh). 

On  April  18. 1983  (48  FR  16590),  the 
DOE  published  its  final  rule  which 
established  the  Standard  Contract  for 
Disposal  of  Spent  Nuclear  Fuel  and/or 
High-Level  Radioactive  Waste 
(Standard  Contract,  48  FR  16590, 
codified  at  10  CFR  part  961).  Article  M3 
defined  "kilowatt  hours  generated"  as 
being  the  reactors'  gross  electricity 
generation,  and  Articles  VIII.A.1  and  B.1 
used  this  definition  as  a  basis  for 
calculating  the  iM/kWh  fee.  By  its 
decision  on  December  6, 1985,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  held  that  the  definition  of 
"kilowatt  hours  generated"  must  be 
based  on  "net"  generation  of  electricity, 
not  "gross"  generation  [Wisconsin 
Electric  Power  Co.  et  al.  v.  Model,  778 
F.2d  1  (D.C.  Cir.  1985)). 

Subsequent  to  this  ruling,  on 
September  18. 1987,  the  DOE  published 
an  amended  final  rule  (52  FR  33356) 
which  defined  "kilowatt  hours 
generated"  as  "net  kilowatt  hours 
generated"  (also  referred  to  as  '"net 
electricity  generated").  This  term  was 
further  defined  as  the  gross  electrical 
output  produced  by  a  civilian  nuclear 
power  reactor,  as  measured  at  the 


output  terminals  of  the  turbine 
generator,  minus  the  normal  onsite 
nuclear  station  service  loads  during  the 
time  electricity  is  being  generated.  The 
owners  of  nuclear  power  reactors  were 
then  to  pay  fees  to  the  Nuclear  Waste 
Fund  (NWF)  based  on  "net  electricity 
generated"  rather  than  on  "gross" 
electricity  generation.  This  resulted  in 
about  a  5  percent  reduction  in  fees 
collected  for  the  NWT. 

On  March  17, 1989,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  ruled  that  the  Department's 
definition  of  the  term  "net  electricity 
generated"  does  not  conform  to  the 
"generated  and  sold"  provision  specified 
in  Section  302(a)(2)  of  the  Act 
[Consolidated  Edison  Company  of  New 
York,  Inc.  et  al.  v.  United  States 
Department  of  Energy,  870  F.2d  694  (D.C 
Cir.  1989)).  The  court  held  that  in  order 
to  meet  the  definition  of  electricity 
"generated  and  sold,"  the  DOE  is 
required  to  ".  .  .  implement  some 
reasonable  and  fair  method  .  .  ."  to 
accotmt  for  losses  in  the  transmission 
and  distribution  of  electricity  in  addition 
to  deductions  for  normal  onsite  nuclear 
service  station  loads,  as  well  as  to 
account  for  other  electricity  not  sold. 

At  the  request  of  the  Edison  Electric 
Institute/Utility  Nuclear  Waste  and 
TYansportation  Program  (EEI/ 
UWASTE),  and  the  U.S.  Council  for 
Energy  Awareness  (USCEA),  EEI/ 
UWASTE  and  USCEA  representatives  . 
met  with  Departmental  staff  on  April  6, 
Jmie  14,  and  July  27, 1989,  to  discuss  the 
views  of  these  organizations  on  the 
implementation  of  the  court  ruling. 
Together,  EEI/UWASTE  and  USCEA 
represent  more  than  90  percent  of  the 
holders  of  the  Standard  Contract.  In 
addition,  at  the  request  of  Consolidated 
Edison  Company,  a  meeting  was  held  on 
June  29, 1989,  which  afforded  that 
company's  representatives  an 
opportunity  to  express  their  views  on 
implementing  the  court  ruling.  On 
September  20. 1989.  EEI/UWASTE  and 
USCEA  provided  to  the  Department,  in 
writing,  their  summary  views  on  their 
preferred  methodological  approach.  The 
Department  also  acknowledges  receipt 
of  unsolicited  letters  from  Southern 
Company  Services  and  Houston  Lighting 
and  Power  Company  offering  their 
views  on  implementing  the  court  ruling. 
Copies  of  the  communications  from  the 
above  groups  are  available  for  review  at 
the  DOE  Reading  Room,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

The  Department  appreciates  the 
cooperative  spirit  demonstrated  by    , 
these  organizations  in  attempting  to 


Implement  a  more  complex  fee 
methodology.  During  these  meetings,  the 
paramount  objective  of  all  parties  was 
effectively  implementing  this  court 
decision  while  preserving  the  equity  and 
verifiability  of  the  fee  and  minimizing 
the  administrative  and  reporting  burden 
on  both  the  Department  and  the  utilities. 

n.  Discussion 

A.  Point  of  Sale    ' 

The  threshold  Issue  involved  in 
implementing  the  court  ruling  concerns 
the  appropriate  interpretation  of  the 
phrase  ".  .  .  and  sold ..."  in  Section 
302(a)(2)  of  the  Act.  Specifically,  the 
issue  is  to  define,  for  fee  calculation 
purposes,  the  point  (between  the 
generation  of  electricity  and  its  delivery 
to  the  retail  customer)  at  which  the 
nuclear  electricity  is  sold.  For  the 
majority  of  contract  holders  which  are 
sole  owners  of  a  reactor  and  sell  all 
their  electricity  directly  to  the  retail 
customer,  there  is  no  question  as  to  the 
point  of  sale,  i.e.,  the  sale  to  the  retail 
customer.  However,  other 
organizational,  contractual,  legal,  and 
operational  considerations  exist  in 
today's  electricity  markets  which  add 
considerable  complexity  to  this  issue, 
especially  when  dealing  with  electricity 
sold  to  wholesalers  for  resale. 

Neither  the  Standard  Contract,  the 
Act  and  its  legislative  history,  nor 
4>reviou8  court  decisions  have  addressed 
whether  the  term  "and  sold"  should  be 
interpreted  to  refer  to  the  electricity  sold 
at  the  point  of  first  sale,  after  the 
electricity  leaves  the  busbar  (which  may 
be  either  to  a  reseller  or  the  ultimate 
consumer),  or  whether  it  refers  only  to 
the  electricity  sold  to  the  ultimate 
consiuner.  The  Department  examined 
whether  its  obligation  in  implementing 
the  court  decision  on  electricity 
"generated  and  sold"  extends  to  sales  to 
the  ultimate  consumer  when  other 
utilities,  on  a  purchase-resale  basis, 
intervene  between  the  point  of 
electricity  generation  and  the  ultimate 
consumer. 

The  Department  recognizes  that 
although  sales  for  resale  represent  less 
than  15  percent  of  total  sales  by  utilities 
with  nuclear  reactors,  some  utilities  sell 
all  or  most  of  their  nuclear-generated 
electricity  to  non>contract  holders  at  the 
busbar  or  at  some  other  intermediate 
point  prior  to  ultimate  sale  to  the 
consumer.  While  most  energy  losses  are 
negligible  for  sales  at  the  busbar,  some 
sales  for  resale  occur  at  subsequent 
connection  points  after  experiencing 
additional  energy  losses.  Another  level 
of  complexity  is  introduced  by  the  fact 
that  sales  for  resale,  while 
predominantly  aiade  without  regard  to 


the  generation  source,  are  sometimes 
from  a  designated  nuclear  unit  In  either 
case,  the  electricity  initially  sold  for 
resale  is  subsequently  resold  to  ultimate 
consumers  and  additional  energy  losses 
occur  prior  to  the  final  sale. 

To  interpret  the  term  "and  sold"  to 
refer  to  first  sales  (whether  or  not  the 
electricity  is  resold)  would  mean  that 
the  marketing  arrangement  of  a 
particular  utUity  would  influence  the 
amount  of  electricity  subject  to  the  fee. 
Such  a  result  would  not  provide  an 
equitable  basis  for  the  collection  of  the 
fee  and  might  even  result  in  utilities 
seeking  to  alter  their  marketing 
arrangements.  The  Department  believes 
that  construing  "and  sold"  to  mean 
"sold  to  the  ultimate  consimier"  is  a 
reasonable  and  preferable  interpretation 
of  the  statute.  Given  this  interpretation, 
the  Department  must  then  address  the 
practical  consideration  of  how  to  obtain 
necessary  loss  data  (including  data  from 
non-contract  holders),  while  minimizing 
the  administrative  burden  of  data 
collection  for  owners/generators  and  fee 
verification  by  the  Department.  The 
Department  proposes  to  define  energy 
losses  on  net  electricity  sold  for  resale 
in  a  way  that  enables  owners  to  adjust 
for  these  losses  in  a  reasonable  mamier 
using  an  adjustment  factor  that 
represents  a  national  average  of  all  net 
electricity  generated  but  not  sold  to  an 
ultimate  consumer. 

B.  Assumptions  and  Approach 

Since  it  is  impossible  because  of  the 
interconnected  distribution  system  to 
determine  precisely  the  nuclear 
electricity  that  has  been  generated  and 
sold  on  a  plant-specific  basis,  the 
Department  has  made  several 
simplifying  assumptions.  These 
assumptions  are  required  to  support  the 
Department's  decision  to  develop  a 
reasonable  calculation  methodology 
which:  (1)  can  be  applied  uniformly  by 
each  contract  holder  and  (2)  relies 
exclusively  on  existing  data  historically 
supplied  to  the  Federal  Government. 
The  Department  believes  this  will  ease 
what  could  otherwise  be  a  more 
burdensome  and  costly  process  of 
collecting,  documenting,  and 
maintaining  itemized  energy  losses 
specifically  associated  with  each 
nuclear  plant,  as  well  as  controlling  the 
Department's  cost  of  fee  verification. 
While  the  proposed  approach  reflects 
tradeoffs  in  precision  and  may  not  fully 
accommodate  all  unique  circumstances 
that  exist  in  the  industry,  the 
Department  believes  that  the  benefit  of 
a  reduced  administrative  burden  for 
both  utilities  and  the  Department  far 
outweighs  the  benefits  of  more  exact 
results  from  more  complicated 


approaches  and  that  the  approach  Is 
consistent  with  the  U.S.  Court  of 
Appeals  ruling  that  the  Department  is 
obligated  to  implement  some  reasonable 
and  foir  method  of  unifbtm  ecoonnting 
for  transmission  and  distribution  losses 
and  other  electricity  wliidi  was  not  sold. 

The  Department  intends  to  use 
existing  data  supplied  to  the  Federal 
Government  These  data  are  reported  by 
eadi  owner  on  either  the  "Annual 
Report  of  Major  Electric  Utilities. 
Licensees  and  Others."  Federal  Energy 
Regulatory  Commission  (FERC)  Form 
No.  1,  or  the  "Annual  Electric  Utility 
Report,"  Energy  Information 
AdminUtration  (EIA)  Form  EIA-861, 
These  owner-level  data  are  to  be  used 
for  all  computations  required  to  adjust 
net  electricity  generated  as  currently 
reported  to  the  Department  on  the 
"Standard  Remittance  Advice  for 
Payment  of  Fees,"  Form  NWPA-830G. 
Arinex  A. 

In  order  to  determine  the  estimated 
amount  of  electricity  generated  and  sold 
from  a  specific  nuclear  powerplant  it  is 
necessary  to  calculate  each  plant 
owner's  share  of  electricity  sold  based 
on:  (1)  electricity  sold  to  ultimate 
consumers  and  (2)  electricity  sold  for 
resale.  In  turn,  these  two  components 
must  then  be  adjusted  to  account  for  the 
amount  of  electricity  lost  or  otherwise 
not  sold. 

In  determining  these  two  components, 
the  Department  proposes  that  each  of 
the  plant  owners  use  individual  utility- 
level  data  rather  than  plant-specific 
data.  The  Department  believes  that  a 
utility's  division  of  total  sales  between 
sales  to  ultimate  consumers  and  sales 
for  resale  is  sufficiently  representative 
of  how  a  specific  utility's  nuclear  plant 
net  generation  is  actually  split.  The 
variations  in  industry  practices  on  sales 
for  resale  were  considered  when  making 
this  simplifying  assumption  of  using 
utility-level  data.  For  example,  the 
predominant  industry  practice  is  for  a 
utility  to  make  short-term  commitments, 
generally  without  specifying  the  energy 
source,  which  vary  over  time  both  by 
quantity  and  iiy  purchaser.  However, 
there  also  exist  long-term  contracts 
which  specify  a  percentage  of  a  nuclear 
powerplant's  net  generation  to  be  sold 
for  resale.  While  this  simplifying 
assumption  affitcts  the  calculations  of 
individual  utilities  with  each  of  these 
different  practices,  the  Department 
believes  the  utility-level  approach  is 
reasonable,  and  that  its  uniformity  and 
simplicity  outweigh  any  benefits  to  be 
derived  from  creating  methods  to 
accommodate  relationships  that  would 
require  plant-specific  data. 
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For  the  sales  to  ultimate  consumers 
component,  the  Department  proposes 
that  etfch  owner  adjust  this  component 
by  the  amount  of  electricity  not  sold,  to 
the  total  electricity  available  to  be  sold, 
as  reported  on  die  FERC  Form  No.  1  or 
Form  EIA-861  submissions. 

For  the  sales  for  resale  component, 
the  Department  proposes  that  each 
owner  adjust  this  component  using  an 
industry-wide  average  consistent  with 
the  proposed  approach  for  sales  to 
ultimate  consumers.  The  Department 


believes  that  this  simplification  is 
necessary  because  of  the  complexities 
involving  the  number  of  reseller  non- 
contract  holders,  the  short-term  and 
temporal  characteristics  of  most  sales 
for  resale  transactions,  and.  for  most 
utilities,  the  relatively  small  amount  that 
sales  for  resale  represents  of  the  total 
sales. 

The  Department  proposes  to  use  a 
national  average  sales  for  resale 
adjustment  factor  based  upon  electricity 
data  collected  from  more  than  3,000 


utilities  over  a  3-year  period.  As 
illustrated  in  Table  1,  using  a  3-year 
average  results  in  an  adjustment  factor 
of  0.940.  This  3-year  average  term  will 
be  evaluated  annually,  and  revised  in 
increments  of  .005.  For  example,  if  the  3- 
year  average  is  calculated  to  be  0.9374 
or  0.9426,  the  adjustment  factor  would 
be  changed  to  0.935  or  0.945, 
respectively.  Subsequent  adjustments 
will  be  made  by  written  notification 
from  the  Contracting  Officer  rather  than 
through  rulemaking. 


Table  1.— National  Sales  for  Resale  Adjustment  Factor 

[In  Gigawatthours] 


1986 

1967 

1988 

Total 

Cnargy  lunMted  wMvxJt  charge 

Enorov  uMd  tw  1t¥i  utiiitv't  electilc  deranment 

4 

17 

188 

5 

17 
199 

6 

17 

209 

15 
50 

ToJal  anergy  losses 

596 

Total  electricity  not  soid _ „ 

209 

221 

231 

661 

Total  electricity  sow 

Total  ntnctrintv  nvnHahlA  fnr  Miin             

3,273 
3,482 

3,361 
3.582 

3,510 
3,741 

10,145 
10,805 

SMea  tor  resale  adjustment  tactor 

.9400 

.9383 

.9385 

.9399 

Source:  Energy  kiformalion  Administration.  Electric  Power  Annual,  1968.  Table  34  (revised),  "Energy  Account  Balance  o(  Electricity,  1966-1968,"  adjusted  to 
ramowe  Alaska  «id  Hnra*:  the  "Annual  Electric  Utility  Report"  Form  EIA-661,  1986,  1987,  1968;  and  "Annual  Report  ol  Major  Electric  Utilities,  Licensees  and 
Others."  FERC  Form  No.  1, 1966, 1967.  and  19S8. 

Note:  Totals  may  not  equal  sum  of  components  due  to  independerrt  rounding 


In  summary,  the  approach  that  the 
Department  proposes  to  determine  the 
total  electricity  generated  and  sold  at 
each  plant  will  require  the  reporting 
utiUty  to: 

(1)  sum  each  owner's  adjustment  for 
"sales  to  ultimate  consumer"  and  "sales 
for  resale"  (terms  defined  in  the 
following  sections); 

(2)  multiply  this  simmiation  by  each 
owner's  respective  share  of  the  plant,  to 
calculate  each  owner's  weighted  energy 
adjustment  factor; 

(3)  sum  the  owner's  weighted  energy 
adjustment  factors  to  obtain  the  nuclear 
powerplant's  total  energy  adjustment 
factor,  and 

(4)  multiply  the  total  energy  ^ 
adjustment  factor  by  the  "net  electricity 
generated"  as  currently  rejporied  on  the 
Annex  A  form  submitted  to  the 
Department 

C.  Calculation  Methodology 

The  Department  proposes  that  to 
calculate  the  amount  of  electricity 
generated  and  sold  for  a  specific  nuclear 
plant,  the  net  electricity  generated  must 
be  decreased  by  a  factor  to  accoimt  for 
the  amount  of  nuclear  generation  lost  in 
transmission  and  distribution  or 
otherwise  not  ultimately  sold.  This 
calculation  is  represented  by  the 
following  formula: 


FJectricity  Generated  and  Sold  =  Net 
Electricity  Generated  X  Total  Energy 
Adjustment  Factor 

1.  Net  Electricity  Generated 

This  proposed  rule  does  not  alter  the 
basic  methodology  used  to  calculate 
"net  electricity  generated"  as  deflned  in 
the  final  rule  published  on  September 
18, 1987  (i.e.,  "the  gross  electrical  output 
produced  by  a  civilian  nuclear  power 
reactor  measured  at  the  output  tenpinals 
of  the  turbine  generator,  minus  the 
normal  onsite  nuclear  station  service 
loads  during  the  time  electricity  is  being 
generated").  The  calculation  of  "net 
electricity  generated"  will  now  be  used 
as  an  intermediate  value  in  the 
determination  of  "electricity  generated 
and  sold."* 

In  calculating  "net  electricity 
generated"  the  DOE  hus  ueiei.nined, 
however,  that  all  onsite  use  can  be 
deducted  from  the  gross  generation  if 
the  onsite  use  came  from  a  nuclear 
power  reactor  and  is  not  double  coimted 
in  any  other  energy  loss  term  of  the 
calciilation  methodology  proposed 
below.  This  determination  would  revoke 
the  DOE  Contracting  Officer's  letter, 
dated  February  1, 1988,  focusing  on  the 
deduction  of  service  loads  during 
startup  testing.  The  calculated  "net 
electricity  generated"  is  to  be  recorded 
on  a  revised  "Annex  A"  of  the 


"Remittance  Advice."  Form  N\\TA- 
830G. 

2.  Total  Energy  Adjustment  Factor 

"  The  Total  Energy  Adjustment  Factor 
(TEAF)  is  the  sum  of  all  the  Weighted 
Energy  Adjustment  Factors  (WEAF)  for 
each  of  a  plant's  owners.  The  VVEAF  is 
derived  by  multiplying  the  Owner's 
Energy  Adjustment  Factor  (OEAF)  by 
the  Owner's  Share  (OS)  of  the  plant  (or 
share  of  metered  sales).  The  OE.\F  is 
calculated  by  adding  an  owner's 
adjustment  for  "sales  to  ultimate 
consumers"  to  an  owner's  adjustment 
for  "sales  for  resale."  The  TEAF  is 
represented  by  the  following  formula: 


NO 

TEAF=       y       WEAFfc 
i=l 


where: 
WEAF=OEAFxOS 

=(ASC+ASR)OS 

« |(FSC  y  SCAF)  +  (FSR  X  NAF)JOS 
where: 

TEAF=Total  Energy  Adjustment  Factor 
NO = Number  of  Owners 
WEAF=Weighted  Energy  Adjustment  Factor 

for  each  plant  owner 
OS=Owner's  Share  of  the  plant  (station)  or 

share  of  metered  sales 
OEAF = Owner's  Energy  Adjustment  Factor 
ASC= Adjustment  for  Sales  to  ultimate 

Consumer 
ASR = Adjustment  for  Sales  for  Resale 
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STUB 


FSCz  Fraction  of  Sales  to  ultinate  ConBumer 
SCAF- Sales  to  ultlmat*  Coosumer 

Adjustment  Factor 
FSR = Fraction  of  Sales  for  Resale 
N.\F= National  average  Adjnstment  Factor. 

currendy  defined  as  0.940 

In  developing  these  adjustment 
factors,  as  tletailed  below,  utilities  will 
use  the  following  information  from  the 
FERC  Form  No.  1  (page  401).  or  Form 
EIA-861  (Schedule  2,  question  9): 


FERC  Fomt 
No.  1 


Line: 
19 
21 

22 
23 

25 

30 


Category 


Total  sources  of  energy . 
Sales  to  ultimate 

consumers. 

Sales  tor  resale 

Energy  kvnished  w/o 

charge. 
Energy  used  t>y  the 

cornpany. 
Total  energy  losses 


Fonn  EIA- 
861 


Une: 

i 

k 

I 
m 

n 

o 


(a)  Owner's  Adjustment  for  Sales  to  the 
ultimate  Constmier 

The  owner's  Adjustment  for  Sales  to 
the  ultimate  Consumer  (ASC)  is  the 
product  of  the  owner's  Fraction  of  Sales 
to  ultimate  Consumer  (FSC)  and  the 
owner's  Sales  to  ultimate  Consumer 
Adjustment  Factor  (SCAF),  calculated 
as  follows: 

ASC^^FSCxSCAF 
where: 

ASC= Adjustment  n>r  Sales  to  ultimate 
Consumer 

FSC -Fraction  of  Sales  to  ultimate  Consumer, 
calctdated  as  either 


FERC  Fonn  No.  1 
line  21 

line  21+ line  22 


FonaEIA-asl 

or  linek 

line  k+line  I 


SCAF = Sales  to  ultimate  Consumer 

Adjustment  Factor,  calculated  as  either 


FERCFofia 
No.  1 
line  23+  line 
2S+liiie30 


1.-- 


or 


line  19 


FomBA-esi 

lii>en+linen+ 
Ihteo 

1.  - 

UoaJ 


(b)  Owner's  Adjustment  for  Sales  for 
Resale 

The  owner's  Adjustment  for  Sales  for 
Resale  (ASR)  is  the  product  of  the 
owner's  Fraction  of  Sales  for  Resale 
(FSR)  and  the  sales  for  resale  National 
average  Adjustment  Factor  (NAF), 
calculated  as: 

ASR=FSRXNAF 
where: 

ASR = Adjustment  for  Sales  For  Resale 
FSR = Fraction  of  Sales  For  Resale,  calculated 
as  either: 


FERC  Form  No.  1 

line  22 

line  21+ line  22 


FonnEIA-Ml 

or    linel 

line  k+line  I 


NAF= National  average  Adjustment  Factor, 
currently  deflned  as  0.940 

(c)  Owner's  Share  of  the  Plant 

The  Owner's  Share  (OS)  of  the  plant 
is  based  on  either  the  fraction  of  plant 
ownership  or  the  fraction  of  metered 
sales.  The  sum  of  all  owner's  shares 
must  equal  1.00.  For  a  nuclear  station 
with  more  than  one  reactor  and  different 
ownerships  for  each  reactor,  a  separate 
Annex  A  will  be  required  for  each 
reactor. 

D.  Sample  Calculations 

Two  sample  calculations  based  on  the 
Department's  proposed  rule  for 
adjusting  net  electricity  generated  are 
detailed  below.  The  firat  example 
illustrates  a  sample  case  for  a  single 
owner,  while  the  second  example  details 
the  TEAF  calculation  for  a  plant  with 
multiple  owners. 


ExAMPi£  1—Smqle  Owner 


OiMMrOala 

Oimer's  share ... 

Sales  to  (MMrta  cortsMnier 

Sales  for  male              mi    , 

1.0000 
26.167,838  MWh. 

582.437  MWh. 

Energy  furnished  w/o  ctwrge 

Energy  uasd  by  the  oomparty...-. 

4.410  MWh. 
40,045  MWh. 
1.291,960  MWh. 

Since  the  utility  owns  100%  of  the  net 
electricity  generated,  the  Owner's  Share 
(OS)  of  the  plant  (station)  or  share  of 
metered  sales  is  equal  to  1.00,  and  the 
Total  Energy  Adjustment  Factor  (TEAF) 
is  equal  to  the  Weighted  Energy 
Adjustment  Factor  (WEAF).  Using  the 
methodology  developed  above,  the 
TEAF  would  be  calculated  as  follows 
(expressed  to  four  signiHcant  digits): 

OEAF=ASC+ASR 
ASC=FSCxSCAF 


FSC= 


24.248,966 


=  .9785 


24,248.966+582.437 


4.410+40M5 + 1,291,960 

SCAF=1.- =  9489 

28,167338 


ASC  » .9765  X  .9489 = .9266 
ASR=FSRxNAF 


FSR= 


582.437 


24.248.988+582.437 


-J)235 


NAF=.940 
ASR  =  .0235  X  .940=  .0221 
OEAF -=  ASC + ASR  >  .9266 + .0221  >^  .9487 
WEAF=OEAFxOS=- .9467  X  1.0000=-.9487 
TEAF=  (sum)  WEAF = .9487 

Table  2  illustrates  how  the  TEAF 
would  be  reported  on  the  revised  Annex 
A.  The  net  electricity  generated  value 
would  then  be  multiplied  by  the  TEAF 
resulting  in  the  amount  of  nuclear 
electricity  generated  and  sold. 


Table  2.— Example  of  Reporting  TEAF  on  Annex  A  for  a  Single  Owner 


Nanw(s)ol( 


Adjustment  lor  Sales  to  ultimate 
Consumer  (ASC) 


Adjustment  for  Sales  for  Resale 
(ASR) 


Fraction  of 
Sales  to 
ultimate 

Cortsuroer 
(FSC) 


Owrter 


Sales  to 

ultimate 

CoTfsumer 

Adiustonent 

Factor 

(SCAF) 


Fraction  of 

Sales  for 

Resale 

(FSR) 


National 

average 

Adjustment 

Factor 

(NAF) 


Owner's 
Energy 


Factor 
(OEAF) 


Owner's 
Shwe(OS) 


Weighted 
Energy 

AdhjsUiwiit 
Factor 
(WEAF) 


(       0.9766 


0.9489)     +      (       0.0235 


4- 


-X 
-X 
-X 


-)+  (- 
-)+  (- 
4+  t- 


-X 
-X 
.X 


0.940) 

0.940) 
0.940) 
0.940) 


0.9487     X 


1.0000     > 


0.9487 


X 
X 

X 


Total  Energy  Adjustment  Factor 
(TEAF=8um  of  WEAF) 


0.9487 
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Example  2 — Multiple  Owners 

Three  utilities,  A,  B.  and  C  own  41.2%, 
41.0%  and  17  J%  of  a  nuclear 
powerplant,  respectively.  As  in  Example 
1,  the  WEAF  must  be  calculated  for  each 
of  the  plant  owners  before  the  plant 
TEAF  can  be  calculated. 


CXmmt  BOata 


Ounatt  Share. 

Total  Souroes  <A  Energy 

Sales  to  ullinwte  Consumer ...... 

Sales  (or  Resale 

Energy  Furnished  w/o  Charge.. 
Energy  Used  by  the  Company .. 
Total  Energy  Losses 


.4100 

9,611.602  MWK 
6.441,439  MWh. 
2.617,181  MWh. 
OMWh. 
11.111  MWh. 
541,871  MWh. 


OEAF-ASC+AMl 


2,068,231 
FSC= =.9893 


2,068,231+22,288 


Owner  A  Data 


Owwr's  Share 

Total  Sources  01  Energy 

Sales  to  ultimate  Consumer  „.. 

Sales  tor  Resale _ ~. 

Energy  Furnished  w/o  Charge 
Energy  Used  by  the  Company 
Total  Energy  Losses _.. 


.4120 

8,942,417  MWh. 
6,650,363  MWh. 
1,700.699  MWh. 
OMWh. 
22,580  MWh. 
568,776  MWh. 


OEAF=ASC-(-ASR 
ASC=FSCXSCAF 


SCAF=1. 


0+414+113,458 
2.204,391 


=  ,9483 


FSC  = 


6,441,439 


6,441,439+2,617,181 


=  .7111 


ASC = .9893  X  .9463 = .9382 
ASR=FSRxNAF 


OEAF=ASC  +  ASR 
AoC*  ^  rSO  X  olrf  Af 


SCAF=1.- 


0+11,111+541,871 
9.611,602 


FSR  = 


22,288 


=  .0107 


=  .9425 


FSC= 


6,650,363 


=0.7963 


6,650,363 +  1.70a699 


ASC=.7111X.9425=.6702 
ASR=FSRxNAF 


FSR= 


2,617,181 


=  2889 


SCAF=1. 


0+22,580+568,776 
8,942,417 


.9339 


ASC = .7963  X  il339 = .7437 
ASR=FSRxNAF 


6,441,439+2,617,181 


NAF=.940 
ASR = .2889  X  .940= .2716 
OEAF = ASC + ASR = .6702 + .2716 = .9418 
WEAF = OEAF  X  OS = .9418  X  .4100 = .3861 


2,068.231  +  22.288 


NAF=.940 

ASR = .0107  X  .940=  .0101 
OEAF= ASC  +  ASR  =  .9382 + .0101  =  .9483  • 
WEAF = OEAF  X  OS = .9483  X  .1780  =  .1688 

In  the  above  example,  the  TEAF  for 
this  station  is  the  sum  of  each  owner's 
WEAF,  calculated  as: 


FSR= 


1,700.689 


=.2037 


Owner  C  Data 


6,65a383+l,70a699 


NAF=.940 
ASR = .2037X  .940=  .1915 
OEAF= ASC + ASR = .7437 + .1915 = .9352 
WEAF = OEAF  X  OS = J3S2  X  .4120  =  .3853 


Owner's  Share „." 

Total  Sources  of  Energy 

Sales  to  ultimate  Consumer .... 

Sales  (or  Resale 

Energy  Furnished  w/o  Charge 
Energy  Used  by  the  Company 
Total  Energy  Losses 


Owner 

WEAF 

A. 

^3853 

B 

.3861 

C 

.1688 

TEAF .. 

.9402 

.1780 

2,204,391  MWh. 
2.068,231  MWh. 
22,288  MWh. 
OMWh. 
414  MWh. 
113,458  MWh. 


Table  3  illustrates  how  the  TEAF 
would  be  reported  on  the  revised  Annex 
A.  The  net  electricity  generated  value 
would  then  be  multiplied  by  the  TEAF 
resulting  in  the  amount  of  nuclear 
electricity  generated  and  sold. 
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Table  3.— Example  of  Reportimg  TEAF  on  Annex  A  for  Multiple  Owners 


Adjustment  (or  Sales  to  uttintate 
Consumer  (ASC) 


Adjustment  (or  Sales  for  Resale 
(ASR) 


Name(s)  o(  Owners 


Owner  A 


Owner  B 


OwnerC 


Fraction  of 
Sales  to 
ultimate 

Consumer 
(FSC) 


Sales  to 
ultimate 
Consunter 
Adjust 
Factor 
(SCAF) 


Fraction  o( 

Sales  for 

Resale 

(FSR) 


National 

average 

Adust 

Factor 

{UAF) 


Owner's 
Energy 
Adjust 
Factor 
(OEAR 


Owner's 
Share  (OS) 


Weighied 
Energy 
Adjust 
Factor 
(WEAF) 


(0.7963 
(0.7111 
(0.9693 


Total  Energy  AdjustrneM  Factor 
(TEAF=sum  at  WEAF) 


X 

X 

X 

X 
X 


0.9339) 
0.942S) 
0.9463) 


+ 
+ 
+ 


(0.2037 
(0.2889 
(0.0107 


-)      +      (- 
-)     +  (— 


0.940) 

0940) 

0.940) 

0.940) 
0.940) 


0.9352  X 

0.9416  X 

0.9483  X 

X 

X 


0.4120 
0.4100 
0.1780 


0.3853 
0.3861 
0.1688 


0.9402 


E.  Supporting  Docvmentation 

All  documentation  submitted  to 
support  the  calculations  are  subject  to 
veriflcation  and  audit  as  allowed  under 
Article  VIII  E.2  of  the  Standard 
Contract.  The  Department  intends  that  a 
single  reporting  utility  represent  all 
parties  to  the  Standard  Contract,  and  be 
responsible  for  completing  the  entire 
Appendix  G  and  Annex  A.  The 
supporting  documentation  needed  for 
the  fee  verification  process  includes,  but 
is  not  limited  to,  having  the  following 
records  available:  station  diagrams 
showing  meter  locations;  a  table 
comparing  the  net  electricity  generated 
reported  on:  (a)  "Annex  A  of  Appendix 
G,"  Form  NWPA-830G;  (b)  "Electric 
Power  Monthly,"  Form  EIA-759;  (c)  the 
Nuclear  Regulatory  Commission's  (NRC) 
Operating  Data  Report;  and  (d)  the 
NRC's  Average  Daily  Unit  Power  level 
Report  (complete  writh  footnotes 
explaining  any  inconsistencies);  and 
annual  data  displeying  and  comparing 
the  net  electricity  generated  reported  on 
the  Aimex  A  with  the  data  reported  on 
the  "Annual  Report  of  Major  Electric 
Utilities,.LicenseeB  and  Otiiers,"  FERC 
Form  No,  1,  and  with  the  data  reported 
on  the  "Atmual  Electric  Utility  Report," 
Form  EIA-861  (complete  with  footnotes 
explaining  any  inconsistencies). 

F.  Credit  for  Past  Overpayments 

Once  this  ruling  becomes  final,  the 
Department  intends  to  issue  8i>ecific 
procedures  to  allow  utilities  to  take 
credits  for  past  overpayments  on  their 
subsequent  quarterly  payments.  The 
Department  has  determined  that  the 
Congressional  authorization  to  pay 
interest  on  utility  overpayments 
resulting  from  the  Wisconsin  Electric 
Power  Co.  eL  al.y.  Model.  778  F.2d  1 
(D.C.  Cir.  1985)  decision  does  not  apply 
to  the  latest  court  decision.  Therefore, 
the  Department  is  seeking  s^arate 
statutory  authorization  from  Ccmgress 


which  will  allow  the  payment  of 
interest. 

G.  Interim  Guidance 

Until  this  rule  becomes  final,  utihties 
are  to  continue  to  follow  the  existing 
procedures  to  make  their  quarterly 
payments. 

in.  Proposed  Rule 

As  set  forth  below,  the  purpose  of  this 
proposed  rule  is  to  amend  the  Standard 
Contract  consistent  with  the  court  ruling 
that  the  ongoing  fee  should  be  based  on 
nuclear  electricity  generated  and  sold. 
Electricity  which  is  generated  and 
intended  for  sale,  as  metered  at  the 
station  busbar,  will  be  adjusted  for 
losses  prior  to  ultimate  sale,  hereafter 
referred  to  as  "electricity  generated  and 
sold." 

Proposed  961.11  (amended)  sets  forth 
changes  to  the  contract  necessary  to 
implement  the  payment  of  the  ongoing 
fee  based  on  electricity  generated  and 
sold  as  follows: 

Article  I — Definitions — ^Remove  the 
revised  definition  of  "net  kilowatt  hours 
generated"  and  add  a  new  definition  of 
"electricity  (kilowatt  hours)  generated 
and  sold." 

Article  VTII.A.l— Fees— Remove  the 
term  "net  kilowatt  hour  generated"  and 
add  in  its  place  the  term  "kilowatt  hour 
generated  and  sold." 

Article  VIIIJB.1— Payment— Remove 
the  term  "net  electricity  generated"  and 
add  in  its  place  the  term  "electricity 
generated  and  sold." 
.  Appendix  G — Standard  Remittance 
Advice  for  Payment  of  Fees — Revise  the 
Annex  A  to  Appendix  G  form  currently 
used  by  utilities  to  reflect  payment 
based  on  electricity  generated  and  sold. 
The  Annex  A  form  instructions  have 
also  been  changed  to  reflect  the 
proposed  calculation  procedures  for 
identifying  net  generation  for  fee 
calculation  purposes,  for  identifying  and 


calculating  the  energy  adjustment  factor 
and  for  reporting  electricity  generated 
and  sold. 

rV.  Comment  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  comments  no  latep^than 
(30  days  following  publication  date)  to 
the  address  indicated  in  the  "ADDRESS" 
section  of  this  notice  and  should  identify 
submissions  by  marking  on  the  outside 
envelope  and  on  the  document  the 
designation:  "Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste."  Ten  copies  should 
be  submitted. 

All  comments  received  will  be 
available  for  public  inspection  in  the 
DOE  Reading  Room,  room  lB-190,  James 
E.  Forrestal  Building,  ICKX)  Independence 
Avenue  SW.,  Washington,  DC  20585, 
between  the  hours  of  6  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Any  information  or  data  considered 
confidential  by  the  person  fumishiiig 
them  must  be  so  identified  by  individual 
data  element  and  submitted  in  writing. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  the  information  or  data 
in  accordance  with  its  determination. 
Specific  company  information  will  be 
kept  confidential  to  the  maximum  extent 
allowed  by  law. 

B.  Public  Hearing 

DOE  believes  that  the  amendments 
proposed  in  this  Notice  present  no 
substantial  issues  of  fact  or  law  and  are 
unlikely  to  have  a  substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individtials  or  businesses. 
Accordingly,  DOB  is  not  scheduling  a 
public  hearing -as  provided  by  section 
501(c}  of  4ie  Department  of  Energy  •  ' 
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Organization  Act  (Pub.  L  No.  95-91, 42 
U.S.C  7191(c))  and  the  Administrative 
Procedure  Act  (Pub.  L  No.  89-554.  5 
U.S.C.  553).  If  a  signiHcant  number  of 
persons  request  an  oiq)ortimity  for  oral 
presentation  of  views,  data  and 
arguments,  a  public  hearing  could  be 
held  after  public  notice. 

V.  Procedural  Requirements 

A  Executive  Order  No.  12291. 

Under  Executive  Order  No.  12291, 
agencies  are  required  to  determine 
whether  proposed  rules  are  major  rules 
as  defined  in  the  Order.  DOE  has 
reviewed  this  proposed  rule  and  has 
determined  that  it  is  not  a  major  rule 
because:  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  it  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  any  significantly  adverse 
ejects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  notice  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
Executive  Order  12291.  OMB  has 
completed  its  review. 

B.  Executive  Order  No.  12612 

Under  Executive  Order  No.  12612. 
agencies  are  required  to  ensure 
adequate  consideration  and  respect  for 
the  institutional  interests  of  States  and 
their  subdivisions  when  an  agency  is 
formulating  or  implementing  proposed 
policies  that  have  federalism 
implications.  DOE  has  reviewed  this 
proposed  rule  and  has  determined  that 
the  rule  is  unlikely  to  have  a  substantial 
direct  effect  on  the  States,  the 
relationship  between  the  States  and 
Federal  Government  or  distribution  of 
the  power  and  responsibilities  among 
various  levels  of  government. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  5  U.S.C. 
601,  et  seq.,  DOE  finds  that  sections  603 
and  604  of  that  Act  do  not  apply  to  this 
rule  because,  if  promulgated,  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  finding  is  based  on  the  fact  that  the 
parties  to  the  contract  who  are  owners 
and  generators  of  spent  nuclear  fuel  or 
high-level  radioactive  waste,  are  not 
small  entities. 


D.  National  Environmental  Policy  Act 

Execution  of  amendments  to  the 
standard  contract  proposed  in  this 
rulemaking  will  not  result  in  any 
activities  which  could  cause 
environmental  impacts.  Therefore,  this 
rulemaking  is  not  a  proposal  for  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
Accordingly,  preparation  of  either  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required. 

E  Paperwork  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511),  this  proposed  rule  has 
been  submitted  to  OMB.  The  current 
Remittance  Advice  and  Annex  A  were 
previously  approved  by  OMB  under 
control  number  1901-026a  Comments  on 
the  information  collection  requirements 
of  this  proposal  should  be  submitted 
both  to  the  DOE  address  noted  above 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Ronald  Minsk. 

List  of  Subjects  in  10  CFR  Part  961 

Government  contracts.  Nuclear 
materials.  Nuclear  powerplants  and 
reactors.  Radiation  protection.  Waste 
treatment  and  disposal. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  part  961,  chapter  III  of 
title  10,  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

Berton  |.  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management 

PART  961— STANDARD  CONTRACT 
FOR  DISPOSAL  OF  SPENT  NUCLEAR 
FUEL  AND/OR  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  Tlie  authority  citation  for  part  961 
continues  to  read  as  follows: 

Authority:  Sec  644,  Pub.  L  95-91, 91  Stat. 
599  (42  U.S.C.  7254)  and  sec.  302,  Pub.  L  97- 
425, 96  Stat  2257  (42  U.S.C.  10222). 

2.  The  Standard  Contract  in  §  961.11  is 
proposed  to  be  amended  by  revising  in 
Article  I,  paragraph  13,  and  Articles 
VIII.A.1,  and  B.l,  and  Appendix  G  to  the 
Standard  Contract  including  Annex  A 
to  Appendix  G  as  set  forth  below. 
Annex  B  to  Appendix  G  remains 
unchanged. 

S  961.11    Text  of  the  contract 


Ankle  1— DelbiitioiM 

•        •        •        •        * 

13.  The  term  "electricity  (kilowatt  hours) 
generated  and  ■old'*  means  gross  electrical 


output  produced  by  a  civilian  nuclear  power 
reactor  measured  at  the  output  terminals  of 
the  turbine  generator  minus  the  normal  onsite 
nuclear  station  service  loads  during  the  time 
electricity  is  being  generated,  multiplied  by 
the  total  energy  adjustment  factor; 
where, 

a.  The  term  Total  Energy  Adjustment 
Factor  (TEAF)  means  the  sum  of  individual 
owners'  weighted  energy  adjustment  factors; 

b.  The  term  Weighted  Energy  Adjustment 
Factor  (WEAF)  means  the  product  of  an 
owner's  energy  adjustment  factor  times  the 
owner's  share  of  the  plant  (station)  or  share 
of  metered  sales; 

c.  The  term  Owner's  Energy  Adjustment 
Factor  (OEAF)  means  the  owner's  share  of 
plant  times  the  sum  of  the  individual  owner's 
adjustment  for  sales  to  ultimate  consumer 
and  adjustment  for  sales  for  resale; 

d.  The  term  Owner's  Siiare  of  plant  (OS) 
means  the  owner's  fraction  of  metered 
electricity  sales  or  fraction  of  plant 
ownership; 

e.  The  term  Adjustment  for  Sales  to 
ultimate  Consumer  (ASC)  means  the  owner's 
fraction  of  sales  to  the  ultimate  consumer 
multiplied  by  the  owner's  sales  to  ultimate 
consumer  adjustment  factor; 

f.  The  term  Fraction  of  Sales  to  ultimate 
Consumer  (FSC)  means  the  owner's 
fractional  quantity  of  electricity  sold  to  the 
ultimate  consumer,  relative  to  the  total  of 
electricity  sales  (sales  to  ultimate  consumers 
plus  the  sales  for  resale). 

g.  The  term  Sales  to  ultimate  Consumer 
Adjustment  Factor  (SCAF)  means  one  minus 
the  quotient  of  all  electricity  lost  or  otherwise 
not  sold  for  each  owner,  divided  by  the  total 
electricity  available  for  sale;  electricity  lost 
or  otherwise  not  sold  includes: 

(a)  Energy  furnished  without  charge; 

(b)  Energy  used  by  the  company; 

(c)  Transmission  losses; 

(d)  Distribution  losses;  and 

(e)  Other  unaccounted  losses  as  reported  to 
the  Federal  Government  ("Annual  Report  of 
Major  Electric  Utilities,  Licensees  and 
Others",  Federal  Energy  Regulatory 
Commission  (FERC)  Form  No.  1;  or  the 
"Annual  Electric  Utility  Report",  Energy 
Information  Administration  (EIA)  Form  EIA- 
861.) 

h.  The  term  Total  Electricity  Available 
means  the  reporting  year  total  of  all  of  a 
utility's  electricity  supply  which  is  available 
for  disposition,  expressed  in  kilowatt  hours, 
and  is  equal  to  the  sum  of  the  energy  sources. 

i.  The  term  Adjustment  for  Sales  for  Resale 
(ASR)  means  the  owner's  fraction  of  sales  for 
resale  multiplied  by  the  National  Average 
Adjustment  Facton 

j.  The  term  Fraction  of  Sales  for  Resale 
(FSR)  means  the  owner's  fractional  quantity 
of  electricity  sold  to  other  utilities  with  all  of 
the  electricity  being  subsequently  resold, 
except  for  energy  losses  occurring  after  the 
original  sale; 

k.  The  term  National  average  Adjustment 
Factor  (NAP)  means  identical  to  the  "Sales  to 
ultimate  Consumer  Adjustment  Factor" 
except  on  a  national,  rather  than  owner 
specific  basis  and  is  currently  set  at  .94a 


Instructions  to  Annex  A  to  Appendix  G 
provide  the  necessary  information  to 
calculate  the  enei^  adjustment  factor. 


Article  VID-^eet  and  Terms  of  Payment 
A.  Fees 

1.  Effective  April  7, 1983,  Purchaser  shall  be 
charged  a  fee  in  the  amount  of  1.0  mill  per 
kilowatt  hour  (iM/kWh)  generated  and  sold. 


B.  Payment 

1.  For  electricity  generated  and  sold  by  the 
Purchaser's  civilian  nuclear  power  reactor(s) 
on  or  after  April  7, 1983,  fees  shall  be  paid 
quarterly  by  the  Purchaser  and  must  be 
received  by  DOE  not  later  than  the  close  of 
the  last  business  day  of  the  month  following 
the  end  of  each  assigned  3-month  period.  The 
first  payment  shall  be  due  on  )uly  31. 1983,  for 
the  period  April  7, 1983.  to  June  30. 1983.  (Add 
as  applicable:  A  one-time  adjustment  period 

payment  shall  be  due  on . 

for  the  period to 

..)  The  assigned  3-month 


period,  for  purposes  of  payment  and  reporting 
of  kilowatt  hours  generated  and  sold  shall 
begin 1-| 
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APPENOtX  G  •  STAMOARD  REMrTTANCE  AOMCB  FOR  PAVMENT  OF  FEES 

I  m  «•  U.S.  Owi—Mwl  at  Eiwgy  unoar  PuMc  La*  tUX.  tmt 
)  Dy  AmcM  vw  C  i)«  m*  SunoM  ConHia  lor 
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otSpaM 


Faf  mismfllMii  canoanMnQ  ooMatfanaaMy  ot  tfilo*naMn  saa  Miai  9  of  fia  mnnjcMiia. 


1.0  IDENTIFICATION  INFORMATION 


1.1  Purcftaser  Information 
(a)    Nam« 


(b>  Address. 


Id   City.  State 
&  Zip  Code. 
1 .2  Contact  Person 
<a)    Name 


1.3  Standard  Contract  Idmtificstion  Number: 

1 .4  Period  Covered  by  this  Remittance  Advice 


la)    From 


-to. 


tMoMiwOaWVawi    '        iMoMlwOay«Vaa<| 

<b)   Date  of  This  Payment:. 


lb)  Telephone  llnclude  Area  Code) . 


2.0  SPENT  NUCLEAR  FUEL  ISNF)  FEE 


2.1  Number  of  Reactors  Covered 

,2.2  Total  Purchaser  Obligation  as  of  April  7.  1983  S 

2.3  Date  of  First  Payment. 


IMenth 

Day 

Year 

I 

1 

1 

2.4  lO-Year  Treasury  Note  Rate  as  of  the  Date  of 
First  Payment 

2.5  Unpaid  Balance  Prior  to  this  Payment        S 


2.6  Option  Chosen . 

2.7  Fee  Data 

la)    Principal  _ 
(bl    Interest  __ 


<c)    Toul  Spent  Nuclear  Fuel  Fee 
Transmined  with  this  Payment 
S 


3.0  FEE  FOR  ELECTWCITY  GENERATED  AND  SOLD  (MILLS  PER  KH.OWATTHOUR.  M;KWh) 


3.1  Number  of  Reactors  Covered:  

3.2  Tom  Elwirteiiy  Gmmrted  and  Sold  (MegMralthoura) 
(SHm  of  Une  4J  from  an  Annmi  Aa) 


3.4  Total  Feo  lor  EloetrteHy  Gonamiod  and  SoM 
(M/KWh)  Tranamlllad  wNIi  Me  Paymenl 


3.3  Current  Fise  Rate 


IM/KWh) 


4.0  UNDERPAYMENT/LATE  PAYMENT  (As  notified  by  DOE) 


T»0»  of  P»»m»ni 

Oawe* 

No)>«caiK>n 

iMonin.Oavntao 

>0> 

0O£imew» 

Numocr 
tCI 

TrsnsiTMtla* 

•MontluOaMVMfl 

•01 

iniatau 
PaiO 

Ml 

•inoufli 
HI 

•1  1   SNF  UrKJeroavment 

. 

4  2  Electricity  Generation  Unoefoavment 

4  3  TOTAL  UNDERPAYMENT 

4  A  SNF  Late  Payment 

4  5  Electricity  Generation  Late  Payment 

4.6  TOTAL  LATE  PAYMENT 

5.0  OTHER  CREDITS  CLAIMED  (Attach  Explanation) 


Enter  the  Total  Amount  Claimed  for  AU  CrediB 


S( 


6.0  TOTAL  REMITTANCE 


6.1  Total  Spent  Nuclear  Fuel  Fee  Transmined  (from  2.7(c)) 

6.2  Total  Fa*  lor  BM:trtctty  Gonorelod  and  SoM  (from  3.4) 
63  Total  Underpayment  (from  4.3(f)) 

6.4  Total  Late  Payment  (from  4.6|f)) 

6.5  Total  Creditt  (from  5.0) 

6.6  TOTAL  REMITTANCE  (Sum  of  6.1  through  6.4  less  6.5) 


7.0  CERTIFICATION 


I  certify  that  the  Total  Remitunce  is  true  and  accurate  to  the  best  of  my  knowledge. 


Name 


Date 


Signature 


TITLE  18  use  1001  maKes  it  a  crime  for  any  person  to  knowingly  and  willfully  make  to  any  department  or  egency  of  the 
United  States  any  false,  fictitious,  or  fraudulem  statemenu  as  to  any  nianer  within  its  jurisdiction. 


Oiov  OrtuiouiKKi:  tthn: 0OE-Coniro«ia>:  Canary. 00E<X:RWM:  Pink.  DOEEIA:  Gotoamod.  UtHitv  Copy 


••«>:  wi-ia 


UMI 


MXMO  COM  MM-«1^ 


F>^te«IH«lMw/Vri'5S>MO'^*/ftfa^>Scpt<gb<r7.1900/RwpowdRaie8  SHSL 


Department  t^Biietgy, 
CSermantowa.  MD  30874. 

AppemBx  G— fiUacianl  Remittaaoe  Advice 
for  Payment  of  Fms 

General  Informttion 

1.  Purpose. 

Standard  Renittence  Advice  ptA)  form  ts 
designed  to  sem  as  the  source  documcBt  for 
entities  into  the  Oepartment**  actowitlag 
records  to  trananit  data  from  Purchasers 
concerning  paynent  of  their  contribution  to 
the  Nuclear  Wesle  Fund. 

2.  Who  Shall  Submit. 

The  RA  must  be  submitted  by  Purchasers 
who  signed  the  Standard  Contract  for 
Disposal  of  Spol  Nuclear  Fuel  and/or  High- 
Level  Radioactive  Waste.  Submit  Copy  1, 2. 
and  3  to  DOE,  OBke  ei  the  CostroilCT; 
Special  Accounts  and  VmjnB  Division  and 
retain  Copy  4. 
.  3.  Where  to  SybmiL 
Purchasers  sh«D  fawtd  eoBpleted  RA  to: 

U.S.  Department  of  Bnosr 

OfTice  of  the  Controller 

Special  Accounts  and  Payroll  IKviaion  (C-216 

GTN)         , 
Box  500  II 

Germantown,  Md  20874-0500 

Request  for  fottber  informetiort,  additional 
forms,  and  instnactions  may  be  directed  in 
writing  to  the  address  above  oc  by  leiqthone 
to  (301)  353-4014 

4.  When  to  S<d>m>t 

For  electricity  generated  on  or  after  4-7-83 
fees  shall  be  paid  quarterly  by  the  Purchaser 
and  must  be  recehnsd  by  DOS  not  later  thui 
the  close  of  busineae  so  the  Inst  businese  day 
of  the  month  followtaig  the  end  of  eadi 
assigned  three  month  period.  Payment  is  by 
electronic  %vire  transfer  only. 
.  5.  Sanctions. 

The  timely  submissioR  ol  RA  by  a 
Purchaser  is  maadatorx.  Failure  to  file  may 
result  in  late  penalty  feet  as  provided  by 
Article  VIII C  of  tlie  ccrttract  for  Disposal  of 
Spent  Nuclear  Fnat  and/oi  Ifigh-Level 
Radioactive  Waste. 

6.  Provisions  Regarding  the  Confidentiality 
of  Information. 

The  information  contained  in  these  foms 
may  be  (i)  information  wMtA  is  exempt  from 
disclosure  to  the  pubtie  ander  dw  exemption 
for  trade  secrets  confidential  conunerciat 
information  specified  in  the  Fteedom  of 
Information  Act  of  5  USC  552(bH4)(FOIA)  or 
(ii)  prohibited  fitNB  public  release  by  18  USC 
1905.  However,  before  a  detemination  can  be 
made  that  partictdartnfinmatimi  is  widitn  the 
coverage  of  either  of  these  slatnteey 


,  the  person  tinadttiof  tta 
information  ■>■ 
aatiafactorytaliw 
cenFidential  aataia. 

Therefore.  rBapondenta  shoald  stale  briefly 
and  spedfinlty  (on  aa  eleaaat-by-eiement 
baaie  if  possible),  ta  a  letter  accompanying 
siibmirtiffn  of  dia  form  why  they  consider  ^ 
faiformation  concerned  to  be  a  trade  secret  er 
edicr  praprldary  inkmatiea,  whether  sodi 
information  is  caatoaiarily  treated  as 
confidential  information  by  tkeir  companies 
anid  the  iitdustry,  and  the  type  of  competitive 
hardship  that  would  result  from  disclosure  of 
the  information  in  accordance  with  the 
provisions  of  MCFR  1004.11  of  DOE's  FOIA 
regulations,  DOE  will  determine  twhether  any 
infomiation  subnitted  riiould  be  withheld 
from  puUie  disckniire. 

Uf  DCK  receivaa  a  (c^iottse  and  doea  aol 
receive  a  request,  with  substantive 
justification,  diat  the  informatioB  stibmitted 
should  not  be  released  to  the  public.  DOB 
may  asstmie  that  the  respondent  does  not 
ot^ect  to  disd«Mtire  to  die  pnMic  of  any 
iofonnatioa  submitted  on  the  form. 

A  new  written  justification  need  not  be 
submitted  each  time  the  NWPA-830G  is 
submitted  if: 

a.  views  concerning  information  items 
idenlti^ed  as  privileged  or  confidential  have 
not  dianged  and 

b.  a  written  jiislificatioa  setting  fordi 
respondent's  views  te  this  regard  was 
previoBsIy  snbmitted. 

In  accordance  with  the  cited  statutes  and 
other  applicable  authority,  the  information 
mat  be  made  available,  apon  leqoest  to  dw 
Congresa  or  any  oomnittee  (rf  Congress.  Aa 
General  Accoanting  Office,  and  oflierredaral 
agencies  authoriKd  by  law  to  raoeiva  each 
information. 


tastmeflanafarCoaapinlfaigi 
Remittaaoa  Advice  foa  PayaMol  af  FMa 

SectiomlJO   Identipeation  Information 

1.1  Name  of  Purchaser  aa  it  appears  on  the 
Standard  Contract,  the  mailtag  address,  state 
and  rip  code. 

1.2  Name  and  telephone  oamber  of  parson 
responsiMe  tor  the  completion  of  this  form. 

1.3  Standard  Contract  identification 
lumiber  as  assigned  by  DOR 

1.4  Period  covered  by  this  advice  and  date 
of  this  payment  Any  period  Afferent  froas 
the  as^ned  three  month  period  should  be 
ei4>lained  on  a  separate  attachment 

Sectiom2.0    Spent  Nuclear  F^l  (SNF)  Fke 

2.1  ftiter  the  number  of  reactors  for  which 
die  Ptorrfaaser  had  irradiated  ftssl  as  el 


B 


midlaigbt  between  8/7  Afttt  IMS  (avMl  la  die 
munber  of  AaDn  1  PiBsaw  aMadMd). 

2.2  Total  affloaot  etaad  to  dbe 
Waala  PMd  lor  spent  iHi  aaad  to  _ 

electricity  prior  to  AprS  7,  MM.  tSee 

for  calcuIatioR). 
2J  Self  explanatory. 

2.4  Ten  year  Treasury  Mole  rale  en  die 
date  the  payment  is  made,  to  be  esed  3 
payments  are  being  made  using  &e  48 
quarter  option,  or  if  lump  suia  payment  is 
made  after  Jime  30. 1885. 

2.5  Unpaid  balance  before  dtis  paymenl  is 
made. 

Z&  Enter  the  payment  option  (1, 2,  or  3) 
chosen.  The  selection  of  payment  optiea  mast 
be  made  withia  two  years  of  Standard 
Contract  exacalion. 

2.7  Total  payment  rffiM  aAkh  this  advica 
represents.  Show  principal,  interest,  and 


SactkmSJt  FtefarOeetridCyGemerottd 
andSaUpH/KWtJ 

Xi  Boter  the  iMmbcroi  reactors  the 
Purchaser  ia  reporting  on  during  due  reporthig 
period. 

3.2  Enter  total  electricity  generated  and 
sold  durfa^  the  reporting  period  from  all 
reactors  being  reported.  This  is  the  sum  of 
Staticm  Total  figmm  of  lina  4.2  froa  all 
Annex  A  fbraw  attached,  expressed  in 
negawattfaoon. 

3.3  Current  Fee  Rata  as  pr  prided  by  DOB 
(initially  1.0  M/KWh  which  is  equal  to  IJO  $/ 
MWhl. 

3.4  Total  Pte  far  Electricity  Generated  and 
sok)  (M/KWh)  rqmsantad  Iv  tbts  advice. 

Section  4.0    Underpayment/Late  Payment 
(OB  notified  by  DOE) 

4.1-4.6  Self  explanatory. 
Section  5.0    Other  Credita  Ckamed 

Represents  alt  items  for  which  a  Purchaser 
may  receive  crecfit.  as  specified  in  the 
Standard  Contract. 

Section  8.0    Total  Remittance 

8J-6.6  This  section  is  a  summary  of  the 
payments  made  in  the  previously  mentioned 
catagories  with  this  remittance. 

Section  7.0    Certificatioa 

Boter  the  naaw  and  title  of  the  individttal 
yow  company  has  designated  to  cotify  the 
accaracy  of  the  data.  Sign  the  "Certification" 
block  and  enter  the  current  date. 


UMI 


37182  Federal  Regbter  /  Vol.  55.  No.  174  /  Friday.  September  7, 1990  /  Proposed  Rules 


UAeipwtonnlif 

BMTir  MbflMMM  AdMfilM 


ANNEX  A  to  APPENDIX  G 
Standard  Remittance  Advice  for  Payment  of  Fees 


Section  1;  identification  Information:  Please lifstrMd  tite  InstnietJciM  on  tiM  back. 


1.1  Purchaser  Infofmation: 

1.11  Name: , 

1.12  Address:., 

1.13  Attention: 

1.14  City:. 


1.15  State: 1.16  Zip  Code: 

1.18  Utility  ID  Number 

1.2  Contact  Person: 

1.21  Name:^ 

1.22  Title: 


1.23  Phone  No.:( )(_ 


J  Ext:. 


1.3  Station  Name: 


1.4  Standard  Disposal  Contract  Identification 
Numl>er 


1.5  Period  Covered  (MA/I/DD/YY): 
1.51  From: 11  To: 


1.52  Date  of  This  Submission: 


Section  2.  NetElectricity  Generated  Calculation 


Item 


2.1  Unit  10  Codes: 


2.2  Cress  Thermal  Energy  Generated  (MWh): 


2J  Gross  Electricity  Generated  (MWh): 


2.4  Nuclear  Station  Use  While  At  Least  One 
Nuclear  Unit  Is  In  Service**  (MWh): 


2.5  Nuclear  Station  Use  While  All  Nuclear 
Units  Are  Out  Of  Service**  (MWh): 


2.6  Net  Electricity  Generated  (MWh) 

(Item  2.3  minus  Item  2.4) 


:'5i;s^^"^r,rz;:r^^ts^s:z;tr^r4r:.;^-^^^^  


2.7  Footnote  (if  any): 


3.1  Weighted  Energy  Adjustment 
Factor  Calculation 


Section  3.  Total  EnergyAdjustment  Factor  Calculation 


Name  of  Nuclear 
Station  Owner(s) 


1. 


3. 


Adj.  for  Sales  to 

ultimate  Consumer 

(ASC) 


Fraction 

of  Sales 

toutt. 


Sales  to 
ultimate 
Consumer 


Consumer  Adi.  Factor 
(FSC)         (SCAF) 


Adjustment  for 

Sales  for  Resale 

(ASR) 


Fraction 
of  Sales 

for 
Resale 
(FSR) 


National 

average 

Adj. 

Factor 

(NAF) 


Owner's 

Energy 

Adj: 

Factor 

(OEAF) 


Owner's 
Share 


(OS) 


Weighted 

Energy 

Adj. 

Facfor 

(WEAF) 


5. 


i. 


8. 


9. 


10. 


11. 


12. 


3.Z  Total  Energy  Adiustient  Factor  (TEAF  =  suw  of  WEAF) 


Section  4.  Fee  Calculation  for  Electricity  Generated  and  Sold 


Item 


4.1 


Total  Energy  Adjustment  Factor 
(Enter  value  from  3.2  above): 
4.2  Electricity  Generated  and  Sold 


(Item  in  4.1  times  Item  in  2.6  -  Station  Total): 


«•-•  Current  Fee  Rate  (1  mill/KWh  =  $1/MWh): 
4.3  current  Fee  Que  (Dollars)  {iA  times  Site): 
Transfer  Item  4.3  to  line  3.4  of  Appendix  G 


Station  Total 


$1.00/MWh 


Copy  Dittribution:         White.    DOE-Controlter        Canary.    DOE^RWM;        Pink.    DOE-EIA;        Coldenrod.    Utility  Copy 
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Annex  A  to  Appendix  G 

Standai^  Remittance  Advice  for  Payment  of  Fees 


iAiine*  A  JnpteuctiQiiR 


0.  General  Information: 

0.1  Purpose:  To  report  the  calculation  of  tees  due  the  Department 
of  Energy's  Nuclear  Waste  Fund. 

0.2  Ptease  read  all  btttructions  before  completing  this  form. 
0.3  Complele  a  separate  Annex  A  tor  each  nudcar  statioa  For  a  nu 
clear  station  with  more  than  orw  reactcx  and  different  ownerships  tor 
each  reactor,  a  separate  Annex  A  will  be  requirea  tor  each  reactor. 
0.4  Submit  Annsx  A  Quarteily  wttn  Appendbi  O. 
0.5  Where  to  Submit 


1. 'ider 


U.S.  DOE,  Office  of  tf«  Controller 
Special  Accounts  &  Payroll  Division 
(C-216  GTN),  Box  500 
Germantown,  MD  20874-0500 


Code 


Section  1.  Identification  Information:  (Self  explanatory 
Section  2.  Net  Electricity  Generated  Calculation: 

2.1  Unit  10  Code:  Enter  the  Reactor  Unit  Identification  (ID) 
as  assigned  by  DOE,  for  each  reactor  in  the  station. 

2.2  Gross  Thermal  Energy  Generated  (MWh):  Utility  shall  report  the 
thermal  output  of  the  nudear  steam  supply  system  during  the  gross 
hours  of  the  reporting  period. 

^A  Gross  Electricity  Generated  (MWh):  Uility  shall  report  this  a- 
mount  for  each  unit  in  the  appropriate  column,  and  the  total  In  the 
column  labeled  'Station  Total.'    This  amount  Is  measured  at  the 
output  terminals  of  the  generator  during  the  reporting  period. 

24  Nudear  Station  Use  While  At  Uast  One  Nudear  Unit  Is  hi  Ser- 
vice (MWh):  Utility  shall  report  this  amount  for  each  unit  In  the 
appropriate  column,  and  the  total  in  the  column  called  'Station 
Total.'    The  utility  Is  to  report  consumption  of  electricity  by  the 
nuclear  portion  of  the  station  during  days  in  which  at  least  one  of 
the  station's  nuclear  units  was  on-line  and  producing  electricity. 
A  utility  unable  to  meter  an  individual  unit  shall  report  the  estimated 
unit  use,  and  shall  explain  in  item  2.7  how  the  unit  data  were 
estimated.  Netettiat. 

A.  During  days  in  which  nudear  station  use  exceeds  nudear 
station  generation,  the  utility  shall  treat  ail  resulting  negative  values 
as  zero  for  fee  calculation  purposes. 

B.  A  utility  that  has  multiple  nudear  units  at  one  station: 

o  when  at  least  1  nuclear  unit  is  operating  and  when  gen- 
eration from  that  unit  exceeds  the  nuclear  station's  use,  the  utility 
may  assume  that  the  operating  unit  is  supplying  eledricity  for  nudear 
station  use  whether  or  not  the  electricity  has  been  metered  separate- 
ly or  the  units  terminate  to  a  comnton  electrical  busbar,  and 

o  shall  report  under  Item  2.5  any  eiedridty  use  by  the 
nudear  portion  of  the  station  during  the  days  in  which  all  nudear 
units  at  the  station  were  out  ef  service  simultaneously. 

C  A  utility  that  has  a  metered  transmission  line  connecting  an 
off-station  nuclear  reador  with  another  nudear  station  may  treat  the 
off-station  plant  as  part  of  this  station  for  fee  calculation  purposes 
if  It  IS  not  double  counted  as  part  of  Sedion  3. 

D.  Utility  may  dedud  small  quantities  of  unmetered  non-nuclear 
electricity  generation  included  in  'Gross  Bedridty  Generated.'  provi- 
ded tttat  It  is  identified  and  explained  in  Item  2.7. 

E.  A  utility  may  dedud  nudear  eledricity  generation  which  is 
not  sold  and  does  not  pass  the  busbar,  provided  they  identify  and 
explain  the  dedudlon  In  Item  2.7  and  that  the  dedudton  is  not  double 
counted  as  part  of  Section  3. 

2.S  Nuclear  SUtion  Use  While  AH  Nudear  Units  Are  Out  of  Ser- 
vice (MWb):  Utility  shall  report  this  amount  tor  each  unit  in  the 
appropriate  column,  and  the  total  in  the  'Station  Total'  column.  In 
this  row,  the  utility  shall  report  the  consumption  of  eiedridty  by  the 
nudear  portion  of  the  station  during  days  in  which  total  nudear  unit 
use  exceeds  nuclear  generation  (e.g.,  a  day  in  which  all  nuclear  units 
at  the  station  were  out  of  service  at  once).    Note  that  a  utility  unable 
to  nneter  individual  unit  use  will  report  estimated  unit  use,  and  shall 
explain  in  Item  2.7  how  tt>e  unit  data  were  estimated. 


2«  Met  Electricity  Generated  (MWh):  The  utility  shati  report  this 
amount  for  each  unit  in  the  appropriate  column,  and  ttie  total  In  the 
*Station  Total'  column.    Thts  amount  is  the  result  of  subtrading 
Items  2.4  from  Items  2A 

2.7  Footnote  Of  any):    Utilities  that  are  unable  to  meter  Individual 
unit  use  shall  explain  here  how  the  unit  data  were  estimated. 
Section  3.  Total  Energy  Adjustntent  Factor  Calculation: 
The  reporting  utility  shall  obtain  necessary  data  from  all  owr»ers  to 
calculate  the  Total  Energy  Adjustment  Fador  and  maintain  consistent 
accurate,  and  complete  records  to  support  tt>e3e  submissions. 
The  values  provided  in  this  sedion  must  be  accurate  to  4  significant 
digits.  If  there  are  nHjre  than  12  owners,  use  a  continuation  sheet. 
For  a  nudear  station  with  more  than  one  rva'AOK  and  different 
ownerships  for  each  reador,  a  separate  Annex  A  will  be  required 
for  each  reador. 
3.1  Wci^ited  Energy  Adjustment  Factor  CalcuUtion: 

H»mm  otNud^mr  itatJon  Ownerfs):  provide  the  name<s)  in 
Items  1.  thru  12.  of  3.1.  If  more  than  12  names,  use  a  continuation 
sheet 

Adjustment  for  Sa/es  to  ultfmato  Consumw  (ASCy.  is  the 
produd  of  Fradioo  of  Sales  to  ultimate  Consun-.er  (FSC)  and  the 
Sales  to  ultinf«te  Consumer  Adjustment  Fador  (SCAF). 

Fraction  ef  Sa/es  to  ultlmato  Consumer  (FSCy.  is  determi- 
ned by  dividing  the  owner's  previous  years'  annual  sales  to  the  uitim 
ate  consumer  by  the  sum  of  the  owner's  previous  years'  annual  sales 
to  the  ultimate  consumer  plus  the  owner's  previous  years'  annual 
sales  for  resale.  These  figures  can  be  found  on  the  Federal  Energy 
Regulatory  Commission  (FERC)  Form  No.  1  or  the  Energy  Infomation 
Administration  (El A)  Form  EIA-MI. 

Sales  to  ultimate  Consumer  Adjustment  Factor  (SCAFy. 
is  equal  to  one  minus  the  quotient  of  all  eiedridty  lost  or  otherwise 
not  sold  for  each  owner,  divided  by  the  total  eledricity  available  for 
sale  by  that  owner.  The  total  riedrtdty  available  is  tt>e  reporting 
year  total  of  all  of  an  owner's  eledricity  supply  which  is  available  for 
disposition,  expressed  in  kilowatt  hours.  Eiednaty  lost  or  otherwise 
not  sold  indudes:  (a)  energy  furnished  without  charge:  (b)  energy 
used  by  the  company:  (c)  transmission  losses:  (d)  distribution  losses: 
and  (e)  other  unaccounted  losses  as  reported  on  the  FERC  Form 
No.  1  or  Form  EIA-«61. 

Adjustment  for  Sales  for  Resale  (ASRy.  is  the  produd  of 
Fradion  of  Sales  for  Resale  (FSR)  and  National  average 
Adjustment  Fador  (NAF). 

Fraction  of  Sales  for  Resale  (FSRy  is  determined  by  dividing 
the  owner's  previous  years'  annual  sales  for  resale  by  the  sum 
of  the  owner's  previous  years  annual  sales  to  the  ultimate  consumer 
plus  the  owner's  previous  years'  annual  sales  for  resale.  These 
figures  can  be  found  on  the  FERC  Form  No.  1  or  the  Form  EIA-«61. 

Owner'*  energy  Adjustment  Factor  (OEAFy  is  the  produd 
of  ASC  and  ASR. 

Owner's  SItare  (OSy  is  the  fradion  of  ownership  of  a  nudear 
plant  or  station  ,  or  the  fraction  of  metered  sales. 

Weighted  Energy  Adjustment  Factor  (WEAFy  is  the 
produd  of  OEAF  and  OS. 

3.2  Total  Energy  Adjustment  Factor  (TEAF):  is  sum  of  WEAFs. 
Section  4.  Fee  Calculation  for  Electricity  Generated  and  Sold; 

4.1  Total  Energy  At^uctment  Factor.  Enter  the  value  from  Item  3.2 
as  appropriate. 

4.2  Electricny  Generated  and  Sold:  Multiply  the  value  in  Item 
4.1  by  the  'Station  Total'  value  in  Items  2.6  to  calculate  this  value 
fbr  the  reporting  station. 

4.3  Current  Fee  Due  (DoRars):    Multiply  the  values  in  item  4.2  by 
one  (1)  dollar/megawatthour  (  or  1.0  mill/kwh),  which  Is  the  current 
fee.  Add  this  station  fee  to  the  current  tee  due  for  all  other  readors 
operated  by  the  Purchaser,  and  then  enter  the  sum  on  Line  3.4  of 
the  Appendix  G.  Remittance  Advice. 
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DEPARTMENT  OF  EDUCATION 

34CFRPirt105 

Enforcement  of  Nondiscrimination  on 
Basis  of  Handicap  In  Programs  or 
Activities  Conducted  by  tiM 
Department  of  Education 

AOENCV:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  These  regulations  require  that 
the  Department  of  Education  operate  all 
of  its  programs  and  activities  to  ensure 
nondiscrimination  against  qualifled 
individuals  with  handicaps.  They  set 
forth  standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provide  definitions 
for  "individual  with  handicaps"  and 
"qualified  individual  with  handicaps," 
establish  a  complaint  mechanism  for 
resolving  allegations  of  discrimination 
that  do  not  relate  to  employment,  and 
adopt  the  procedures  established  in  the 
Equal  Employment  Opportunity 
Commission  regulations  at  29  CFR  part 
1613  for  processing  complaints  alleging 
discrimination  on  the  basis  of  handicap 
with  respect  to  employment. 

EFFECTIVE  DATE:  October  9. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Kilpatrick,  U.S.  Department  of 
Education,  Equal  Employment 
Opportunity  Office,  400  Maryland 
Avenue.  SW.,  Washington,  DC  20202- 
4550.  Telephone:  (202)  401-3560. 

Copies  of  these  regulations  will  be 
made  available  on  tape  for  persons  with 
impaired  vision  who  request  them.  They 
will  be  provided  by  the  Equal 
Employment  Opportunity  Office,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  (room  1167.  Federal  Office 
Building  No.  6),  Washington.  DC  20202- 
455a  (202)  401-3560  (voice)  or  (202)  401- 
1126  (TDD). 

SUPPLEMENTARY  INFORMATION:  On  April 
1. 1988.  the  Secretary  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register,  53  FR 10808.  The 
period  for  receiving  public  comment 
expired  May  31, 1988. 

The  purpose  of  these  final  regulations 
is  to  provide  for  the  enforcement  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  794).  as  it 
applies  to  programs  and  activities 
conducted  by  the  Department  of 
Education  (hereinafter  "the 
Department").  These  regulations  do  not 
provide  for  implementation  or 
enforcement  of  the  Americans  with 
Disabilities  Act  of  1990.  Public  law  101- 
336. 104  Stat.  327. 

As  amended  by  the  Rehabilitatioii. 
Comprehensive  Services,  and 


Developmental  Disabilities 
Amendments  of  1978  (Section  119.  Pub. 
L  9S-602.  92  Stat.  2982),  the 
Rehabilitation  Act  Amendments  of  1966 
(Pub.  L  g&-506, 100  Stat.  1810),  and  the 
Civil  Rights  Restoration  Act  of  1987 
(Pub.  L 100-259, 102  Stat.  28),  section 
504  of  the  Rehabilitation  Act  of  1973 
states  the  following: 

No  otherwise  qualified  individual  widi 
handicaps  in  the  United  States,  *  *  *  shaU. 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
t>enerit8  of,  or  be  subject  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  an 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  luch  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C.  794  (1978  amendment 
italicized).) 

The  substantive  nondiscrimination 
obligations  of  the  Department,  as  set 
forth  in  these  final  regulations,  are 
identical,  for  the  most  part,  to  those 
established  by  Federal  regulations  for 
programs  or  activities  receiving  Federal 
financial  assistance.  (See  28  CFR  part 
41,  the  section  504  coordination 
regulation  for  federally  assisted 
programs.)  This  general  parallelism  is  in 
accord  with  the  intent  expressed  by 
supporters  of  the  1978  amendment  in 
fioor  debate,  including  its  sponsor.  Rep. 
Jeunes  M.  Jeffords,  that  the  Federal 
Government  shotdd  have  the  same 
section  504  obligations  as  recipients  of 
Federal  financial  assistance.  124  Cong. 
Rec.  13,901  (1978)  (remarks  of  Rep. 
leffords):  124  Cong.  Rec.  E2668.  E2670 
(daily  ed.  May  17, 1978)  id;  124  Cong, 
Rea  13.897  (remarks  of  Rep.  Brademas); 
id.  at  38,552  (remarks  of  Rep.  Sarasin). 

This  final  rule  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  pursuant  to 
Executive  Order  12250  (45  FR  72995. 3 
CFR,  1980  Comp.,  p.  298)  and  distributed 
to  Executive  agencies.  These  regulations 
have  also  been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
under  Executive  Order  12067  (43  FR 
28067, 3  CFR,  1978  Comp.,  p.  20^. 


Analysi*  of  Comnenti  and 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  four  groups, 
whose  organizational  purposes  include 


protecting  the  civil  rights  of  individuals 
with  handicaps,  submitted  comments  on 
the  proposed  regulations.  An  analysis  of 
the  comments  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  are  not  addressed. 

General 

One  issue  was  raised  that  addressed 
the  entire  NPRM  rather  than  any 
specific  section  of  the  regulations. 

Comment:  Two  commenters  objected 
to  language  differences  between  these    - 
regulations  and  the  Department's 
section  504  regulations  for  federally 
assisted  programs. 

Discussion:  The  language  changes  in 
diese  final  regulations  are  based  on  the 
Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  and 
subsequent  U.S.  courts  of  appeals 
decisions  interpreting  Davis  and  section 
504.  See  Dopico  v.  GoldschmidU  687  F.2d 
1272  (D.C.  Cir.  1981)  (APTA):  see  also 
Rhode  Island  Handicapped  Action 
Committee  v.  Rhode  Island  Public 
Transit  Authority,  718  F.2d  490  (1st  Cir. 
1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985),  in  which  the  Court 
held  that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300,  and  explicitly 
noted  "(t)he  regulations  implementing 
section  504  (for  federally  assisted 
programs)  are  consistent  with  the  view 
that  reasonable  adjustments  in  the 
nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  the  regulations 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  program 
regulations  were  issued  prior  to  the 
interpretations  of  section  504  by  the 
Supreme  Court  in  Davis,  by  lower  courts 
interpreting  Davis,  and  by  the  Supreme 
Coort  in  Alexander  therefore,  their 
langaage  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Skipreme  Court  and  by  the  various 


U.S.  cotirts  of  appeals.  The  Secretary 
interprets  the  federally  assisted  program 
regulations  to  reflect  die  judicial  rulings 
described  earlier  and,  therefore, 
believes  that  there  are  no  significant 
differences  between  the  final  regidations 
for  federally  conducted  programs  and 
the  Department's  interpretation  of  the 
section  504  regulations  for  federally 
assisted  programs. 
Change:  None. 

Section  lOSiS    Definition  of  "Auxiliary 
Aids" 

Comment  One  commenter  suggested 
that  the  definition  of  auxiliary  aids 
should  include  attendant  services  that 
may  be  needed  to  aid  handicapped 
persons  to  travel  to  and  from  their  place 
of  employment  in  a  Departmental 
program  or  activity. 

Discussion:  This  recommendation  is 
not  adopted  because  the  services  of  an 
attendant  for  a  handicapped  person's 
travel  to  and  fi'om  that  person's  place  of 
employment  are  personal  in  nature. 
These  attendant  services  do  not  serve 
an  auxiliary  purpose  for  direct 
participation  in  programs  or  activities 
conducted  by  the  Department,  whereas 
the  types  of  auxiliary  aids  listed  in  the 
definition  are  necessary  for  actual 
participation  in  those  programs. 

Change:  None. 

Section  105.3    Definition  of  "Qualified 
Individual  With  Handicaps" 

Comment'  One  commenter  stated  that 
the  aspect  of  the  definition  pertaining  to 
"fundamental  alteration"  of  a  program 
or  activity  shoidd  be  clarified.  In  this 
regard,  the  commenter  suggested  that 
the  definition  should  be  more 
specifically  delineated  to  address  when 
modifications  to  a  program  must  occur. 

Discussion:  The  Secretary  believes 
that  the  obligation  to  make  appropriate 
modifications  or  adjustments  to  enable 
individuals  with  handicaps  to 
participate  in  a  program  conducted  by 
tlie  Department  is  made  sufficienUy 
clear  in  §S  105.32, 105.33,  and  105.40  of 
these  regulations,  so  that  a  reference  to 
it  in  the  definition  is  unnecessary. 

Change:  None. 

Section  105.10    Self-Evaluation 

Comment;  One  commenter  suggested 
that  the  Department  take  steps  to  ensure 
that  input  fix)m  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  be  considered  in  the 
self-evaluation  process.  The  commenter 
also  suggested  that  the  self-evaluation 
include  the  following:  An  assurance  that 
the  effects  of  any  discriminatory  policy 
will  be  eliminated;  a  plan  of  corrective 
action  for  achieving  compliance;  and 


specific  modification  requirements 
especially  for  the  hearing  and  visually 
impaired. 

Discussion:  The  Secretary  is 
committed  to  expeditiously  dismantling 
the  effects  of  any  policy  that  has  a 
discriminatory  impact  on  handicapped 
persons,  including  those  with  impaired 
vision  or  hearing.  Therefore,  this  section 
requires  the  Department  to  provide  an 
opportimity  for  all  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  submit  either  oral  or 
written  comments  during  the  self- 
evaluation  period.  The  Secretary  wiU 
determine  whether  a  written  transition 
plan  is  necessary  based  on  the  results  of 
and  the  recommendations  obtained  from 
the  Department's  splf-e valuation. 

Change:  None. 

Section  105.11    Notice 

Comment:  One  commenter  suggested 
that  the  regulations  shoidd  specify  that 
recruitment  materials  include 
information  apprising  handicapped 
individuals  of  their  rights. 

Discussion:  The  Secretary  does  not 
consider  this  suggested  modification  to 
tiie  reguladons  to  be  necessary.  The 
recruitment  materials  inform  the  public 
that  the  Department  does  not  engage  in 
prohibited  discrimination. 

Change:  None. 

Section  105.20    General  Prohibitions 
Against  Discrimination 

Comment:  One  commenter  objected  to 
the  omission  of  a  paragraph  from  the 
regidations  for  federally  conducted 
programs  that  prohibits  a  recipient  from 
providing  significant  assistance  to  an 
organization  that  discriminates. 

Discussion:  Assistance  from  the 
Department  to  an  organization  would 
constitute  Federal  financial  assistance. 
The  organization,  as  a  recipient  of  that 
assistance,  would  be  covered  by  the 
Department's  section  504  regulations  for 
federally  assisted  programs.  The 
Secretary  believes  the  "significant 
assistance"  provision  contained  in  the 
federally  assisted  regulations,  therefore, 
would  be  inappropriate  in  a  regulation 
applying  only  to  federally  conducted 
programs  or  activities. 

Change:  None. 

Comment:  One  commenter  suggested 
that  the  regulations  should  extend  to  the 
activities  of  licensees  or  certified 
entities,  citing  Community  Television  of 
Southern  California  v.  Gottfried,  459 
U.S.  498  (1983). 

Discussion:  In  Gottfried,  the  Supreme 
Court  held  that  section  504  as  applied  to 
federally  assisted  programs  did  not 
require  the  Federal  Communications 
Commission  to  prohibit  discrimination 


on  the  basis  of  handicap  by  licensed 
broadcasters,  but  that  "the  policies 
underlying  the  Communications  Act" 
might  authorize  the  Conunission  to  issue 
a  regulation  governing  that 
discrimination.  The  Court  did  not, 
however,  indicate  that  section  504  itself 
could  serve  as  the  source  of  that 
regulatory  authority. 

The  Supreme  Court  has  held  that  "the 
use  of  the  words  'public  interest'  in  a 
regulatory  statute  is  not  a  broad  license 
to  promote  the  general  public  welfare. 
Rather  the  words  take  meanhig  from  the 
purpose  of  the  regulatory  legislation." 
Notional  Association  for  the 
Advancement  of  Colored  People  v. 
Federal  Power  Commission,  425  U.S. 
602, 669  (1976).  Accordingly,  Uie 
Secretary  does  not  believe  section  504, 
in  itself,  can  extend  the  Department's 
regulatory  authority  to  the  actions  of 
licensees  or  certified  entities.  If  an 
agency  has  existing  regulatory  authority 
that  is  broad  enough  to  enable  it  to 
establish  a  nondiscrimination 
requirement  for  its  licensees  or  certified 
entities,  section  504  may  support  the 
exercise  of  that  authority.  Because  the 
Department  has  no  such  underlying 
audiority,  it  cannot  prohibit 
discrimination  by  licensees. 

Change:  None. 

Section  105.32    Program  Accessibility: 
Existing  Facilities 

Comment  Two  commenters  suggested 
that  the  decision  as  to  whether  an  action 
would  result  in  undue  burdens  should  be 
based  on  the  resources  of  the 
Department  as  a  whole. 

Discussion:  The  Secretary  believes 
that  the  Department's  entire  budget  is  an 
inappropriate  basis  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Most  of  the 
Department's  budget  is  statutorily 
earmarked  for  specific  purposes  and 
cannot  be  used  for  other  purposes, 
including  making  the  Department's 
programs  accessible  to  individuals  with 
handicaps. 

Change:  None. 

Comment  One  of  the  commenters 
also  recommended  listing  in  the 
regulations  factors  to  be  taken  into 
account  in  determining  undue  burdens. 

Discussion:  The  Secretary  believes 
such  a  listing  is  impractical  because  the 
Secretary  will  determine,  on  a  case-by- 
case  basis,  if  adjustments  or 
modifications  would  fundamentally  alter 
the  nature  of  a  Departmental  program  or 
activity  or  would  result  in  undue 
financial  or  administrative  burden. 
Moreover,  if  the  Secretary  makes  such  a 
determination,  it  will  be  accompanied 
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by  a  wittten  statement  setting  forth  the 
reasons  for  the  determination. 
ChcatgatiooB. 

Section  105.40    Commutticatioas 

Comment  One  commenter 
recommended  that  tlie  Department  add 
a  provision  to  the  commonicatioos 
section  that  would  require  the 
Department  to  provide  captioning  on 
fihns  and  videotapes  it  produces. 

Discussion:  The  regulations  require 
effective  communication,  and  captioning 
is  one  such  method.  The  Secretary 
reserves  the  right  to  utilize  the  most 
effective  communication  method, 
including  captioning,  depending  on  the . 
particular  situation. 

Change:  None. 

Comment  One  coomienter 
recommended  that  the  Department  add 
a  paragraph  to  1 105.40, 
Communications,  requiring  the 
Department  to  provide  handicapped 
persons  with  information  about  their 
rights  under  section  504. 

Discussion:  Such  a  paragraph  is 
unnecessary  because  it  would  duplicate 
S  105.11.  Notice. 

Change:  None. 

Section  105.41    Compliance  Procedures 

Comment  One  commenter  suggested 
that  the  Department  should  be  required 
to  refer  a  complaint  to  the  appropriate 
agency  if  it  does  not  have  fwisdiction 
over  it 

Discussion:  The  regulations  require 
the  Department  to  make  reasonable 
efforts  to  make  an  appropriate 
complaint  referral.  There  are 
circumstances  in  which  the  Department 
might  not  be  able  to  successfully  refer  a 
complaint  For  example,  die  Department 
might  receive  a  complaint  over  wfaidi  no 
Federal  agency  would  have  jurisdiction. 

Change:  None. 

Comment  A  commenter  also 
suggested  that  the  regulations  should 
include  procedures  for  handling 
complaints  that  are  incomplete. 

Discussion:  The  Department  believes 
that  it  is  not  necessary  to  include  its 
internal  procedures  for  handling 
incomplete  complaints  in  the  text  of  the 
regulations  themselves.  To  do  so  would 
deprive  the  Department  of  the  flexibility 
to  respond  to  circumstances  not 
included  in  the  regulations. 

Change:  None. 

ComoMnt  A  commenter  suggested 
that  the  regulations  shotdd  include  a 
provision  for  ludidal  review. 

Discussion:  It  is  beyond  die 
Department's  furisdiction  to  specify  the 
availability  or  scope  of  judicial  review 
of  agency  actions. 

CAoq^arNone. 


Comment  One  commenter 
recommended  the  addition  of  provisions 
whereby  the  Department  would  award 
attorneys  fees  to  complainants  and 
whereby  compensation  would  be 
awarded  to  the  prevailing  parties  in 
administrative  proceedings. 

Discussion:  There  is  no  statutory 
authorization  in  title  V  of  the 
Rehabilitation  Act  for  the  Department  to 
award  compensation  or  attorneys  fees 
to  prevailing  parties  in  agency 
administrative  proceedings  covered  by 
this  section. 

Change:  None. 

Executive  Older  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Paperwork  Reduction  Act  of  1860 

Hiese  regulations  have  been 
examined  under  the  Paperwoiic 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

List  of  Subjects  in  34  CFR  Part  105 

Blind,  Civil  rights,  Deat  Disabled, 
Discrimination  against  handicapped. 
Equal  educational  opportunity,  Equal 
employment  opportunity,  Federal 
buildings  and  facilities,  Handicapped, 
Historic  places,  Historic  preservation. 
National  register  of  historic  places. 
Nondiscrimination,  Physically 
handicapped. 

Dated:  March  16.  VSOO. 
Lauro  F.  CavauM, 

Secretary  of  Education. 

The  Secretary  amends  tide  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  part  105  to  read  as  follows: 

PART  IDS-ENFORCEMENT  OF 
NONDISCflfMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACnvrriES  CONDUCTED  BY  THE 
DEPARTMENT  OF  EDUCATION 

Sw. 

105.1  PurpoM. 

105.2  Application. 
lOU    Definitions. 
105.4-105.S    [Reaerved] 
10B.10    Self-evaluation. 
106.11    Notice. 
106.12-105.19    [Reserved] 

105.20    General  proiiitiitions  agaimt 

discriminatioa. 
106.21-106.28    [Reserred] 
106.30    Bmploymeni 
-105.31    Program  aecetaibility:  Dlscrfaninatkm 

praiiibtted. 


Sec. 

106.32  Prapam  accessibility:  Bxistiiig 
facilities. 

105.33  Program  accessibility:  New 
constnictioii  and  alterations. 

105.34-106J0    [Reserved] 

105.40  Communications. 

105.41  Compliance  procedures. 

105.42  Effective  date. 

Audiority:  29  U.S.C  794.  unless  otherwise 
noted. 

S10S.1    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

S  105.2    AppHcatlon. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  Department, 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

S10SJ    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Department  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  materials  in  braille, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDDs),  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

Complete  complaint  means  a  writtoi 
statement  that  contains  the 
complainant's  name  and  address  and 
desoibes  the  Department's  slleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Department  of  the  nature 
and  date  of  the  alleged  violation  of 
section  504.  It  must  be  signed  by  the 
complainant  or  by  someone  audiorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
must  describe  or  identify  (by  name,  if 
possible)  die  alleged  victfois  of  . 
discrimination. 


Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

Historic  preservation  programs  means 
prc^ams  conducted  by  the  Department 
that  have  preservation  of  historic 
properties  as  a  primary  purpose. 

Historic  properties  means  those 
properties  that  are  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  properties  designated 
as  historic  under  a  statute  of  the 
appropriate  State  or  local  government 
body. 

Individual  with  handicaps  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment 
As  used  in  this  definition,  the  phrase — 

(1)  Physical  or  mental  impairment 
includes— 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary, 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impainnents,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction,  and  alcoholism; 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working; 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 

°  mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities;  and 

(4)  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Department  as  constituting  such 
a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
maJOT  life  activities  only  as  a  result  of 


the  attitudes  of  others  toward  the 
impairment  or 

(iii)  Has  none  of  the  inqxtirments 
defined  in  paragrafrfi  (1)  of  this 
definition  but  is  treated  by  the 
Department  as  having  sudi  an 
impairment 

Qualified  individual  with  handicaps 
means — 

(1)  With  respect  to  preschool    - 
elementary,  or  secondary  education 
services  provided  by  the  Department  an 
individual  with  handicaps  who  is  a 
member  of  a  class  of  persons  otherwise 
entiUed  by  statute,  regulation,  or 
Department  policy  to  receive  education 
services  from  the  Department; 

(2)  With  respect  to  any  other 
Departinent  program  or  activity  under 
which  a  person  is  required  to  perform 
services  or  to  achieve  a  level  of 
accomplishment  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  and  who  can 
achieve  the  purpose  of  the  program  or 
activity  without  modifications  in  the 
program  or  activity  that  the  Department 
can  demonstrate  would  resiilt  in  a 
fundamental  alteration  in  its  nature; 

(3)  With  respect  to  any  other 
Department  program  or  activity,  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in,  or  receipt  of  benefits 
from,  that  program  or  activity;  and 

(4)  Qualified  handicapped  person  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  applicable  to  this  part  by 
(105.30 

Secretary  means  the  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.'S.C  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516, 88 
Stat.  1617);  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602. 92 
Stat.  2955);  die  Rehabilitation  Act 
Amendments  of  1986  (Pub.  L  99-606, 100 
Stat  1810):  and  die  Civil  Rights 
Restoration  Act  of  1967  (Pub.  L 100-258, 
102  Stat  28).  As  used  in  this  part 
section  504  applies  only  to  programs  or 
activities  conducted  by  the  Department 
and  not  to  federally  assisted  programs. 

Substantial  impairment  means  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quality,  or 
special  character  resulting  from  a 
permanent  alteration. 


{S10S.4-KMJ    [I 


1 


1 100.10 

(a)  The  Department  shall  within  one 
year  of  the  effective  date  of  diis  part, 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part  and,  to  the  extent 
modification  of  any  of  those  policies  and 
practices  is  required,  the  Department 
shall  imjceed  to  make  the  necessary 
modifications. 

(b)  The  Department  shall  provide  an 
opportunity  to  interested  pers(His, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Department  shall,  for  at  least  3 
years  following  completion  of  the  self- 
evaluation,  maintain  on  file,  and  make 
available  for  public  inspection — 

(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

S  105.11    NoUce. 

The  Department  shall  make  available, 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons,  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  die  Department 
and  make  that  information  available  to 
them  in  such  manner  as  the  Secretary 
finds  necessary  to  apprise  those  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  the 
regulations  in  this  part. 

SS10S.12-10S.10   [Ressrvedl 

$105.20   Qenerslprohlittionsagsinst 


(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  otherwise  be  subjected  to 
discrimination  under,  any  program  or 
activity  conducted  by  the  Department 

(b)(1)  The  Department  in  providing 
any  aid,  benefit  or  service,  may  not 
directly  or  through  contractual 
licensing,  or  other  arrangements,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service; 

(ii)  Afford  a  qualified  taidividual  with 
handicaps  sn  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
sovice  that  is  not  equal  to  that  afforded 
others; 
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(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  that  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privUege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  Department  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Department  may  not,  directly 
or  through  contractual  or  other 
arrangements,  use  criteria  or  methods  of 
administration  the  purpose  or  effect  of 
which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  Department  may  not,  in 
determining  the  site  or  location  of  a 
facility,  mAe  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under,  any  program  or  activity 
conducted  by  ^e  Department;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  Department,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  Department  may  not 
administer  a  licensing  or  certification 
program  in  a  manner  that  subjects 
qualified  individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  Department  establish 


requirements  for  the  program  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  Department  are  not,  themselves, 
covered  by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  bom  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  Order  to  a  different  class  of 
individuals  vdth  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  Department  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

S1 105.21-105.29    [Reservad] 

S  105.30    EmptoymenL 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Department. 
As  provided  in  §  105.41(b),  the 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Conunission  in 
29  CFR  part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

S  105.31    Program  accessibility: 
Discrimination  proMbitad. 

Except  as  otherwise  provided  in 
S  105.32,  no  qualified  individual  with 
handicaps  shall,  because  the 
Department's  facilities  are  inaccessible 
to  or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  conducted 
by  the  Department 

S  105.32    Program  accessiblMly.  Existing 


(a)  General.  The  Department  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the 
Department  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
individuals  with  handicaps; 

(2)  In  the  case  of  historic  preservation 
programs,  require  the  Department  to 


take  any  action  that  would  result  in  a 
substantial  impairment  of  significant 
historic  features  of  an  historic  property; 
or 

(3)  (i)  Require  the  Department  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  natiue  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens. 

(ii)  The  Department  has  the  burden  of 
proving  that  compliance  with  { 105.32(a) 
would  result  in  that  alteration  or  those 
burdens. 

(iii)  The  decision  that  compliance 
would  result  in  that  alteration  or  those 
burdens  must  be  made  by  the  Secretary 
after  considering  all  of  the  Department's 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  vnitten  statement  of 
the  reasons  for  reaching  that  conclusion. 

(iv)  ff  an  action  would  result  in  that 
alteration  or  those  burdens,  the 
Department  shall  take  any  other  action 
that  would  not  result  in  the  alteration  or 
burdens  but  would  nevertheless  ensure 
that  individuals  with  handicaps  receive 
the  benefits  and  services  of  the  program 
or  activity. 

(b)  Methods— {!)  General,  (i)  The 
Department  may  comply  with  the 
requirements  of  this  section  through 
such  means  as  redesign  of  equipment 
reassignment  of  services  to  accessible 
buildings,  assignments  of  aides  to 
beneficiaries,  home  visits,  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities  and 
construction  of  new  facilities,  use  of 
accessible  rolling  stock,  or  any  other 
methods  that  result  in  making  its 
programs  or  activities  readily  accessible 
to  and  usable  by  individuals  with 
handicaps. 

(ii)  The  Department  is  not  required  to 
make  structural  changes  in  existing 
facilities  if  other  methods  are  effective 
in  achieving  compliance  with  this 
section. 

(iii)  The  Department  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectiual 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  and  any  regulations 
implementing  that  Act 

(iv)  In  choosing  among  available 
methods  for  meeting  the  requirements  of 
this  section,  the  Department  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(2)  Historic  preservation  programs.  In 
meeting  the  requirements  of  9  105.32(a) 
in  historic  preservation  programs,  the 


Department  shall  give  priority  to 
methods  that  provide  physical  access  to 
individuals  with  handicaps.  In  cases 
were  a  physical  alteration  to  an  historic 
property  is  not  required  because  of 
S  105.32  (a)(2)  or  (a)(3),  alternative 
methods  of  achieving  program 
accessibility  include — 

(i)  Using  audiovisual  materials  and 
devices  to  depict  those  portions  of  an 
historic  property  that  cannot  otherwise 
be  made  accessible; 

(ii)  Assigning  persons  to  guide 
individuals  with  handicaps  into  or 
through  portions  of  historic  properties 
that  cannot  otherwise  be  made 
accessible;  or 

(iii)  Adopting  other  innovative 
methods. 

(c)  Time  period  for  compliance.  The 
Department  shall  comply  with  the 
obligations  established  under  this 
section  within  80  days  of  the  effective 
date  of  this  part  except  that  if  structural 
changes  in  facilities  are  undertaken,  the 
changes  shall  be  made  within  3  years  of 
the  effective  date  of  this  part  but  in  any 
event  as  expeditiously  as  possible. 

(d)  Transition  plan.  (1)  In  the  event 
that  structural  changes  to  facilities  will 
be  undertaken  to  achieve  program 
accessibility,  the  Department  shall 
develop,  within  six  months  of  the 
effective  date  of  this  part  a  transition 
plan  setting  forth  the  steps  necessary  to 
complete  those  changes. 

(2)  The  Department  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
must  be  made  available  for  public 
inspection. 

(3)  The  plan  must  at  a  minimum — 
(i)  Identify  physical  obstacles  in  the 

Department's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  wnth  handicaps; 

(ii)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(iii)  Spii>cify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
wiUi  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
diuing  each  year  of  the  transition 
period;  and 

(iv)  Indicate  the  official  responsible 
for  implementation  of  the  plan. 


{105.33 

construction  and  alteiaUona. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of.  or  for  the  use  of,  the 


Department  must  be  designed, 
oonstracted.  or  altered  so  as  to  be 
readily  accessible  to  and  asable  by 
individuals  with  handicaps.  The 
definitions,  requiranents.  and  standards 
of  the  Architectural  Baniers  Act  (42 
U.S.C  4151-4157).  as  established  in  41 
CFR  101-19.600  to  101-19.607.  apply  to 
buildings  covered  by  tibis  secticm. 

SS  105J4-105.39   [Reaarved] 

S  106.40   CofMnunicalions. 

(a)  The  Department  shall  take 
appropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  persoimel  of  other  Federal 
entities,  and  members  of  the  public  as 
follows: 

(1)  (i)  The  Department  shall  furnish 
appropriate  auxiliary  aids  if  necessary 
to  afford  an  individual  with  handicaps 
an  equal  opportunity  to  participate  in, 
and  enjoy  the  benefits  of,  a  program  or 
activity  conducted  by  the  Department 

(ii)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  tfie 
Department  shall  give  primary 
consideration  to  the  request  of  the 
individual  with  handicaps. 

(iii)  The  Department  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  If  the  Department  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDDs)  or  equally 
effective  telecommunication  systems 
must  be  used. 

(b)  The  Department  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Department  shall  provide 
signs  at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  must  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  (1)  This  section  does  not  require 
the  Department  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens. 

(2)  The  Department  has  the  burden  of 
proving  that  compliance  with  8  105.40 
would  result  in  that  alteration  or  those 
burdens. 

(3)  The  decision  that  compliance 
would  result  in  that  alteration  or  those 
burdens  must  be  made  by  the  Secretary 
after  considering  all  Department 


resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program-or  ai^vity  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 

(4)  If  an  action  required  to  coii4)ly 
with  this  section  would  result  in  that 
alteration  or  those  burdens,  the 
Department  shall  take  any  other  action 
that  would  not  result  in  the  alteration  or 
burdens  but  would  nevertheless  ensure 
that  to  the  maximum  extent  possible, 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

{ 105.41    CompHsncs  pfoceduraa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  the  Department 

(b)  As  provided  in  S  10S.3a  the 
Department  shall  process  complaints 
alleging  violations  of  section  604  with 
respect  to  employment  according  to  the 
procedures  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  part  1613  pursuant  to  section  501 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.a791). 

(c)  The  Deputy  Under  Secretary  for 
Management  is  responsible  for 
coord^ating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
U.S.  Department  of  Education,  Office  of 
Management  Federal  Building  No.  6, 400 
Maryland  Avenue  SW.,  Washington,  DC 
20202. 

(d)  The  Department  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
Department  may  extend  this  time  period 
for  good  cause. 

(e)  If  the  Department  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  prompUy  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity. 

(f)  The  Department  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157)  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  Department  shall  notify 
the  complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 
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(2)  A  descnption  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal 

(h)  Appeals  of  the  findings  of  fact  and 
condusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  Department  of  the 
letter  required  by  S  106.41(g).  The 
Departnent  may  extend  this  time  for 
good  cause. 

(i)  Hmely  appeals  shall  be  acc^ted 
and  processed  by  the  Secretary. 


(j)  If  the  Secretary  determines  that 
additional  information  is  needed  for  the 
oomplainant.  he  or  she  shall  n6tify  the 
complainant  of  the  additional 
information  needed  to  make  his  or  her 
determination  on  the  appeal. 

(k)  The  Secretary  shall  notify  the 
complainant  of  the  results  of  the  appeal 

(1)  The  time  limit  in  paragraph  (g)  of 
this  section  may  be  extended  by  the 
Secretary. 

(m)  The  Secretary  may  delegate  the 
authority  for  conducting  complaint 


investigations  to  other  Federal  agencies, 
except  that  the  authority  for  maUng  the 
final  determination  may  not  be 
delegated. 

81(».42   Effective  date. 

The  effective  date  of  this  part  is 
October  9. 1990. 

[FR  Doc.  90-21025  Filed  9-6-80;  8:45  am] 
MtUNQ  coot  4000-01-H 
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DEPARTMEflT  OF  ENERGY 


EfivlraiWMnlel  Polcy  Act  (NEFAJi 
Amendments  to  DOE  QuMelnee 


n  Department  of  Eoeigy. 
action:  Notice  of  amendments  to  the 
Department  of  Energy's  NEPA 
Gaideiines. 


:  The  Department  of  Energy 
(DOE)  is  amending  section  D  of  its 
NEPA  Gaideiines  by  adding  to  its  list  of 
categorical  exclusions  three  new 
categorical  exclusions  that  concern:  (1) 
Certain  removal  actions  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  actions  similar  in 
scope  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  other 
authorities;  (2)  improvements  to 
environmental  control  systems  that 
reduce  the  amounts  and  concentrations 
of  regulated  substances  in  air  emissions 
and  water  effluents;  and  (3)  site 
characterization  and  environmental 
monitoring  under  CERCLA  and  RCRA. 
A  categorical  exclusion  is  a  class  of 
DOE  wc**""*  that  normally  do  not 
require  the  preparation  of  either  an 
environmental  impact  statement  or  an 
environmental  assessment  These 
amendments  are  necessary  to  establish 
categorical  exclusions  for  actions  that 
cleariy  have  no  potential  for  significant 
impact  on  the  human  environmcnL  The 
intended  effect  is  to  facilitate  die  NEPA 
review  for  some  environmental 
restoration  and  waste  management 
activities. 
EFncnvi  date:  September  7, 1990. 

MM  RIRTHBI  MTORMATION  contact: 
Carol  Bofgatrom.  Dttector,  Office  of 

NEPA  Oveni^  U.S.  Department  of 

Energy,  1000  Independence  Avenue. 

SW..  Washington.  DC  20585.  (202) 

586-4600. 
William ).  Oennison,  Acting  Assistant 

General  Counsel  for  Environment. 

U.S.  Department  of  Energy.  1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  586-8047. 
TARV  mfomiation: 


LBadcgcound 

DOE  originally  published  its  NEPA 
Gaideiines  in  the  Fedacal  Kagislar  on 
March  28. 1980  (45  PR  20604).  lliese 
Gaideiines  inq)lemented  the  procedural 
provisions  of  NEPA  as  required  by  the 
Cmmdl  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  parts  1500- 
1506).  These  Guidelines  were 
subsequently  revised  a  namb»  of  ttanes 
and  were  republished  in  their  entirety 
oo  Decmber  15, 19B7  (52  FR  47862).  Hie 
Ggidriines  were  farther  amended  by  a 


notice  pubUaked  in  the  Federal]    _ 
oa  March  27.  iseo  (54  PR  12^4).  Ob 
April  6. 1900  (55  FR 13064),  DOE 
pv^Iished  a  notice  requesting  conments 
on  additional  proposed  amendments  to 
section  D  of  its  NEPA  Guidelines. 
Today's  notice  adopts  the  amendnents 
proposed  at  diat  time,  with  certaie 
changes  described  below. 

n.  Comments  Received  and  DOB 
Responses 

Publication  of  the  April  6. 1990  notice 
began  a  30-day  period  during  whicb 
public  comment  was  invited.  Two 
comment  letters  were  received. 

A  Procedural  Comments 

One  commenter  asserted  that  any 
categorical  exclusions  adopted  by  DOE 
shoidd  be  issued  as  binding  regolatians 
rather  than  as  guidelines,  lliis 
commenter  asserted  further  that 
because  DOE  announced  in  ttie  April  6^ 
1990  notice  (55  FR  13064)  its  intention  to 
revise  its  NEPA  Guidelines  and  ptMish 
them  for  public  comment  as  propoeed 
rules,  the  proposed  categorical 
exclusions  should  be  considered  in  die 
context  of  the  overall  revision  of  the 
Guidt^nes  rathw  Aan  in  this  isolated 
context 

In  Secretary  of  Baergy  Notice  (SEN) 
15-6a  dated  February  5.  lOOa  the 
Secretary  of  Energy  directed  that  the 
DOE  NEPA  Guidelines  be  revised  and 
published  for  public  comment  as 
proposed  regolatioiis  using  the  notice 
and  comment  procedures  of  the 
Administrative  I¥ocedure  Act  DOE 
expects  to  propose  such  regulations  far 
pabbc  comment  in  the  near  fature.  At 
that  time,  the  three  categorical 
exdosions  adopted  herein,  as  wdl  as  all 
other  categorical  exclusions  and  odier 
typical  classes  of  actions,  will  be  subject 
to  public  comment  in  the  context  of  the 
proposed  regulations.  However,  the 
need  for  IX)E  to  use  these  three 
categorical  exclusions  in  the  near  term 
justifies  their  adoption  at  this  time. 

The  same  commenter  suggested  that 
DOE  should  reconsider  the  promalgBtion 
of  the  proposed  categorical  excliisions 
before  certain  questions  are  resolved 
regarding  the  integration  of  NEPA  with 
RCRA  and  CERCLA  activities.  The 
commenter's  concern  was  that  the 
adoption  of  the  proposed  exclusione 
could  prejudice  the  outcome  of  the 
integration  issue. 

It  is  DOE'S  policy  to  integrate  the 
prooMiural  anid  documentation 
requirements  of  CERCLA  and  NEPA. 
wherever  practical,  based  on  DOffs 
assumption,  in  the  absence  (rf  defiiAhRe 
CEQ  guidance  to  the  contrary,  that 
NEPA  appliee  to  remedial  activittea 
under  CEROA.  DCK  also  intend*  to 


establish  a  similar  policy  to  integrate  the 
praoedural  and  documentation 
laqairements  of  RCRA  and  NEPA.  DOE 
brieves  diat  the  adoption  of  these 
categorical  exclusions  will  not  prejudice 
any  subsequent  resolution  of  the 
ai^ttcability  issue.  While  DOE'S  policy 
of  integrating  CERCLA  and  NEPA 
nqoirements  is  subject  to  change  if 
neoessary  to  be  consistent  with  any 
sabeeqoent  CEQ  guidance,  the 
categorical  exclusions  promulgated 
today  are  needed  to  implement  DOE'S 
cuBent  policy  effidendy. 

Finally,  the  commenter  objected  to  the 
aae  of  the  proposed  categorical 
exclusions  on  an  interim  basis  pending 
that  final  adoption,  on  the  basis  that  Uie 
CBQ  regulations  require  diat 

calagorical  exdusions  and  other  NEPA 
praoedures  "sliall  be  adiH>ted  only  after  u 
oppottunity  for  public  review  and  after 
review  by  the  Coondl  for  confonnity  with  the 
Act  and  these  r^gulatiGns.''  (40  CFR 
1507  J(a).) 

DOE'S  application  of  the  proposed 
amendmento  on  an  interim  basis  was 
oooiistent  with  its  previous  practice. 
DOE  consulted  with  CEQ  regarding  the 

pn^osed  amendments  published  on 

April  6, 1990,  in  accordance  with  40  CFR 
1507.3.  DOE  addressed  CEQ's  comments 
and  CEQ  made  no  objection  to  the 
publication  of  the  April  6, 1990  notice. 
However,  CEQ  was  not  specifically 
asked  for  its  opinion  on  whether  the 
categorical  exdusions  could  be  used  on 
an  interim  basis,  and  CEQ's  approval  of 
publication  of  the  categorical  exdusions 
was  not  an  endorsement  of  such  use. 
Because  the  categorical  exclusions  are 
today  being  finally  adopted,  DOE 
briieves  that  there  is  no  longer  an  issue 
requiring  resolution. 

B.  Comments  on  the  Proposed 
Categorical  Exclusions 

1.  Removal  actions  including  those 
ander  CERCLA  and  similar  actions 
uaderRCRA.  Both  commenters 
expressed  overall  concern  about  this 
categorical  exdusion  and  asserted  that 
the  actions  induded  have  the  potential 
far  significant  effects  on  the 
enviroBment  One  commenter  died 
tloee  factors  supporting  this  concern. 
Fiiat.  the  commenter  said  that  DOE 
provided  no  justification  to  support  its 
contention  that  the  actions  induded  in 
this  exdusion  do  not  have  the  potential 
far  significant  effects  on  the  human 
environment  Second,  the  categorical 
exdnsion  was  not  limited  to  the  actions 
flfaatrating  the  exdusion,  and  the 

r  perceived  the  reference  to 
tiiBBilar  in  scope  under  RCRA" 
I  and  inqirecise.  Tliird.  because 
removal  activities  under  CERCLA  do  not 


require  a  Remedial  Investigation/ 
Feasibility  Study,  die  commenter 
regarded  the  exclusion  of  these  actions 
firom  NEPA  documentation  as 
particularly  significant  when  considered 
together  widi  the  breadth  of  the 
exclusion,  which  exceeded  die  scope  of 
die  removal  actions  described  in  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (55  FR 
8843:  March  8. 1990.) 

DOE  agrees  that  its  intended 
application  of  this  categorical  exdusion, 
as  proposed  in  the  Ap^  6, 1990  Federal 
Registn  notice,  was  too  broad.  In  that 
notice.  DOB  stated  that  it  intended  to 
apply  this  categorical  exdusion 
"regardless  of  time  or  cost  to  implement 
these  actions."  In  addition,  some  of  the 
examples  of  actions  proposed  to  be 
categorically  exduded  exceeded  the 
scope  of  examples  of  appropriate 
removal  actions  set  forth  in  the  recently 
revised  CERCLA  NCP  regulations  (55  FR 
8843;  March  8, 1990). 

However,  the  underlying 
determination  that  most  actions 
described  in  this  categorical  exdusion 
do  not  have  die  potential  for  significant 
effects  on  the  human  environment  is 
based  on  experience  with  many  similar 
types  of  activities  over  the  past  several 
years.  For  example,  DOE  has 
considerable  experience  with 
excavating  contaminated  soils  from 
drainage  and  other  areas  and  capping 
contaminated  soils  or  sludges, 
performing  both  types  of  actions  to 
reduce  contact  with,  or  the  migration  of, 
hazardous  substances,  pollutants,  and 
contaminants.  This  experience 
demonstrates  that  such  actions  do  not 
have  the  potential  for  significant  effects 
on  the  human  environment  so  long  as 
they  are  earned  out  in  accordance  with 
appropriate  requirements.  As  a  result 
this  categorical  exdusion  would  apply 
to  excavation  and  capping  actions  only 
when  accompUshed  in  accordance  with 
■  applicable  statutory,  regulatory,  and 
permit  requirements,  induding  the 
requirements  of  DOE  Orders. 

As  a  result  of  this  comment  DOE 
intends  to  limit  its  application  of  this 
categorical  exdusion  to  removal  actions 
under  CERCLA  (and  actions  similar  in 
scope  under  RCRA  and  other 
authorities)  that  meet  the  statutory 
limits  and  exemptions  set  forth  in  the 
NCP  regulations.  These  limits  for 
removal  actions  (other  than  those 
authorized  under  section  104(b)  of 
CERCLA)  are:  The  actions  shall  not 
either  (1)  cost  more  than  $2  million  or  (2) 
take  longer  than  12  months  from  the 
time  that  activities  begin  on-site. 
Exenqitiona  to  these  cost  and  time  limits 
can  be  applied  v^en  "(i)  there  is  an 


immediate  risk  to  public  health  or 
welfare  or  the  environment;  continued 
response  actions  are  immediately 
reqiiired  to  prevent  limit  or  mitigate  an 
emergency;  and  such  assistance  will  not 
otherwise  be  provided  on  a  timely  basis; 
or  (ii)  continued  response  action  is 
otherwise  appropriate  and  consistent 
with  the  remedial  action  to  be  taken." 
(55  FR  8843;  March  8, 1900). 

The  language  of  this  categorical 
exdusion  has  been  revised  to 
paraphrase  more  dosely  the  language 
used  in  die  CERCLA  NCP  regulations. 
The  phrase  "and  other  authorities"  has 
been  inserted  to  make  dear  that  there 
are  other  authorities  under  which  DOE 
may  take  similar  actions.  In  addition, 
two  proposed  removal  actions— the 
removal  of  polychlorinated  biphenyl 
items  and  the  removal  of  asbestos- 
containing  materials — have  been 
deleted  from  the  list  of  examples  of 
removal  actions  under  CERCIA  and 
established  as  separate  categorical 
exdusions,  so  as  not  to  imply 
inadvertendy  an  overly  broad  scope  for 
removal  actions  under  CERCLA  and 
because  these  activities  are  not  always 
performed  as  RCRA  or  CERCLA 
activities. 

DOE  does  not  agree  with  the  comment 
that  an  unreasonably  broad  categorical 
exdusion  is  created  by  the  use  of  a . 
nonindusive  list  of  examples  of 
exduded  removal  actions.  In  providing  a 
list  of  examples  that  is  comprehensive 
but  not  all-inclusive,  DOE  has  followed 
die  lead  set  in  die  CERCLA  NCP 
regulations,  which  sets  forth  a  list  of 
eppropriate  removal  actions  that  is  not 
"exhaustive."  (55  FR  8843;  March  8. 
1990.) 

Both  commenters  expressed  concern 
regarding  the  scope  of  the  three 
limitations  proposed  to  apply  to  this 
categorical  exdusion.  These  limitations 
provided  that  removal  actions  be 
categorically  excluded  only  where  the 
actions:  "(1)  are  implemented  dearly  in 
accordance  with  applicable  statutory 
and  regulatory  requirements  and 
permits,  (2)  do  not  involve  construction 
or  expansion  of  waste  disposal, 
recovery,  or  treatment  facilities 
(induding  incinerators  and  facilities  for 
treating  surface  water  and 
groundwater],  and  (3)  affect  only  areas 
previously  determined  not  to  be 
environmentally  sensitive  areas. 
Sensitive  areas  indude  archeological 
sites,  critical  habitats,  floodplains. 
wedands,  and  sole  source  aquifers."  In 
the  discussion  that  follows,  these 
limitations  will  be  referred  to  as 
"limitation  1."  "limitation  2,"  and 
"limitation  3,"  respectively. 


One  commenter  asserted  that 
limitation  1  did  not  ensure  die  absence 
of  deleterions  environmental  impacts 
because  of  gaps  in  regulations.  "Ilie 
other  commenter  asserted  diat  limitation 
1  is  unnecessary  because  removal 
actions  under  CERCLA  or  RCRA  must 
be  in  compliance  with  the  law. 

In  response  to  these  comments, 
limitation  1  has  been  revised  to  restrict 
application  of  the  categorical  exdusion 
to  only  those  acticms  that  **would  not 
threaten  a  vidation  of  applicable 
statutory,  regulatcHy,  and  permit 
requirements,  induding  requirements  of 
DOE  Orders."  The  revised  language 
conforms  more  dosely  to  the  CEQ 
regulations  at  40  CFR  lS08.27(b)(10), 
which  provide  guidance  on  determining 
the  severity  of  environmental  impact 

One  commenter  asserted  that 
limitation  2  is  inadequate  because  it 
does  not  indude  as  a  disqualifying 
factor  the  construction  of  waste  storage 
fadlities,  which  is  particularly  important 
when  removal  actions  indude  the 
storage  of  what  the  commenter 
described  as  "virtually  unlimited 
quantities  of  wastes  for  virtually 
unlimited  periods  of  time." 

DOE  has  determined  not  to  change 
limitation  2  in  the  manner  suggested  by 
the  commenter.  However,  in  response  to 
the  substance  of  the  comment  E)OE  has 
deleted  the  storage  of  waste  pending 
treatment  recovery  or  disposal  as  a 
separate  example  within  this  categorical 
exdusion.  Storage  of  wastes  has  been 
added  to  another  example,  and  is 
categorically  exduded  only  if  it  occurs 
at  "existing  facilities  permitted  for  the 
type  of  waste  resulting  from  the  removal 
action,  where  needed  to  reduce  the 
likelihood  of  human,  animal,  or  food 
chain  e^qiosure." 

Both  conunenters  asserted  that 
limitation  3  as  proposed  was 
inadequate.  The  commenters  preferred  a 
more  expansive  definition  of 
"environmentally  sensitive  areas"  and 
made  a  number  of  suggestions  in  that 
regard.  DOE  has  adopted  these 
suggestions,  with  one  exception.  DOB 
has  chosen  not  to  indude  "population 
centers"  in  the  definition  of 
environmentally  sensitive  areas, 
because  DOE  believes  that  considering 
the  three  limitations  applied  to  the  use 
of  the  categorical  exdusions, 
populations  centers  are  not  threatened. 
DOE  has  limited  the  definition  of 
environmentally  sensitive  areas  to  those 
areas  that  legislation  and  Executive 
Orders  have  recognized  as  deserving  of 
spedal  protection. 

One  commenter  noted  that  the 
proposed  categorical  exdusion  failed  to 
explain  when  and  how  the 
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drtimiihetlflH  flf  ffiivlHHiinftntii 
MBiMvity  wfpiiid  be  imnit  AB I 
tlM  Mnttatiane  diKaned  abo 
appttcabk  to  a  catagatkal  ucfaMiaii, 
fanctka  as  Ifareriiold  Umitations.  Ilieir 
applicafaitttjr  mat  be  eatabliahed  belore 
angr  deteradnatioa  it  Bade  tfaat  a 
particular  actkn  EaUa  within  die 
categorical  exderion.  and  tiieir 
oon^deratioa  mist  be  docnmented. 

One  letter  ooBBMBted  OB  Boat  of  die 
exan^iiea  listed  in  tins  propoeed 
categorical  exclaaioii.  The  fcrflowing 
discusrion  deacribee  each  of  theee 
coBUBeata  that  has  not  alreati^  been 
addieaaed. 

Exoamtioa  or  awaolidatioa  of 
contaadnated  aoila,  etc  The  commoiter 
asserted  that  this  action  should  not  be 
categorically  excluded  because  soil  or 
sediment  removal  can.  under  certain 
circumstances,  accelerate  groundwater 
contamination  and  because  the  action 
as  proposed  exceeds  the  "excavation  or 
consolidation"  activity  described  as 
appropriate  in  the  CERCLA  NCP 
regulations.  DOE  has  revised  die 
description  of  this  action  to  limit  it  to 
areas  "that  are  not  receiving 
contaminated  surface  or  waste  water'* 
and  "where  surface  or  groundwater 
would  not  coQecf*  to  eliminate  the 
possibility  of  accelerating  groundwater 
contamination.  DOE  has  fm^er  limited 
exdnded  actions  of  this  type  to  diose 
that  "would  reduce  the  spread  ot  or 
direct  contact  with,  the  contamination'* 
to  be  consistent  widi  language  used  in 
the  CXRCLA  NCP  regulations. 

Removal  of  drams,  barrels,  tanks,  etc, 
Tlie  conunenter  stated  that  there  would 
be  no  objection  to  this  categorical 
exonsion  if  it  were  limited  to  small- 
scale  removal  actions  or  die  dneat  of  a 
release.  As  discussed  above,  D^fi  will 
apply  the  CERCLA  statutory  BmitaHons, 
which  lindt  the  doOar  anoont  and  die 
duration  of  categoiically  exdnded 
renoval  acdons  under  CERCLA.  and 
exemptions,  in  reeponse  to  this 
coounent,  DOT  has  fordier  Ufldted  diis 
exdasioa  to  sitaations  in  wMch  the 
action  "would  reduce  the  likelihood  of 
spiBage,  leakage,  fire,  exploeioa,  or 
exposure  to  humans,  animala.  or  the 
food  chain." 

Removal  of  asbettos-ooiHahUiig 
tuaterialt,  ttc  "Ae  coawientBr  stated  it 
would  not  ol^ect  to  the  categorical 
exdusion  of  dds  actioa  pravlded  that 
laafaagB  were  added  to  leqaira 
compliance  with  state  and  local 

removal  ooBttactore  and  tecfaairians, 
ana  ovem^i  of  i  wiwiai  oranuMmxea 
state  Occnpaticiiia}  Safis^  and  HeaUh 
AdndnialratiaB  (OSHA)  laepectofs.  in 
respooae  to  fte  first  pofat  DOE  hes 
rerised  die  descriplioa  of  this  aetkm  ta 


limit  Its  exuusion  to  actions  catried  out 
ia  aooorduce  with  "appropriate  state 
and  \octA  requirements,  fadodiag 
certification  of  removal  oootractms  and 
tscfankiana."  DOE  has  not  adopted  die 
second  oonuaenft  because  not  all  DOB 
operations  are  legally  subject  to  OSHA 
oversighL  However,  the  categorical 
exdttrion  has  been  revised  to  include,  in 
addition  to  29  CFR  IdS&SS.  compliance 
with  "other  appropriate  OSHA 
standards  in  title  29,  chapte  XVII  of  the 
CFR"  as  a  condition  of  its  applicatioa. 
DOE  has  adopted  for  its  (iterations  the 
regulations  inued  pursuant  to  OSHA 
and  is  currendy  woriung  with  Federal 
OSHA  oCBdals  to  improve  DOE's 
program  for  oversight  and  inq)ection  of 
woiker  healUi  and  safety. 

Removal  of  polychhmnated  bipbenyl 
(PCB)  items,  etc  Tlie  commenter 
suggested  that  this  action  be  limited  to 
those  situations  in  which  there  is  an 
imminent  threat  of  fire  orofhite  release, 
because  the  disposal  of  PCB  materials 
offera  a  range  of  alternatives.  This 
categorical  exdusion.  however,  applies 
only  to  the  removal  of  the  PCB  items, 
and  not  tofteir  disposal.  Disposal  of 
removed  PCB  items  would  be  subjed  to 
further  NEPA  review  unless  sudi 
disposal  fell  within  the  scope  of  another 
categmically  excluded  action,  such  as 
the  one  described  in  parag^ph  l.c.(ld) 
of  the  amendments  being  adopted  today. 

Treatment  (including  incineration), 
recorery,  or  disposal  of  wastes,  etc  The 
conunenter  asserted  that  the  categorical 
exdusion  of  this  action  te  unnecessary 
because  it  appears  to  indude  a 
requirement  for  NEPA  review  where 
such  review  has  already  occurred.  On 
the  other  hand,  the  commenter  wcnild 
objed  to  the  categorical  exdusion  of 
this  action  if  it  were  interpreted  to 
exdude  NEPA  review  of  actions  that 
would  result  in  significant  change  in 
the  operations  of  a  waste  facility.  In 
response  to  this  comment.  DOT  has 
deleted  the  requironent  that  such 
actions  be  carried  out  at  "existing 
permitted  facilities  for  which,  if  Aey  are 
federal  facilities,  appropriate  NEPA 
review  has  been  completed"  and  added 
language  to  limit  exdnded  actions  to 
th(Me  ^t  are  carried  out  at  "existing 
facilities  permitted  for  die  type  of  waste 
resulting  from  the  removal  action,  vniera 
needed  to  reduce  the  likelihood  of 
human,  animal,  or  food  chain  exposure." 

Capping  or  otiter  cootattanent  of 
contaminated  soils  or  sludges.  The 
commenter  obfected  to  die  categorical 
exdusion  of  this  ectkm  because  such 
actkma  could  reduce  or  efinrinate  the 
use  of  long  tenn  ranedfaJ  aitemaUves. 
As  a  result  of  fUs  ooBuaeirt,  DOT  has 
revised  die  dascriptieB  of  ttiis  actton  to 
limit  ite  categorical  exdaeion  to 


situations  in  wfaidi  there  would  be  no 
"effect  on  future  groundwatar 
remediation  and  where  needed  to 
reduce  migration"  of  hazardous 
substances.  poDutants  or  contaminante 
into  soil,  groundwater,  surface  water,  or 
air. 

Closing  of  man-made  surface 
impoundaaents.  The  commenter  objected 
to  the  categorical  exdusion  of  this 
action  based  on  the  assertion  that  such 
actions  are  not  considered  appropriate 
removal  actions  under  the  CERCIA  NCP 
regulations  and  could  have  substantial 
impacts.  On  the  basis  of  this  comment, 
DOT  has  revised  the  description  of  the 
action  to  limit  ite  exdusion  to  situations 
in  which  sudi  action  is  needed  to 
maintain  the  integrity  of  the 
impoundment  to  be  consistent  with 
language  used  in  the  CERCLA  NCP 
regulations. 

In-situ  stabilization,  etc  The 
oommenter  objeded  to  the  categorical 
exdusion  of  this  action  in  the  manner 
proposed,  because  of  die  lade  of  darity 
concerning  what  documentation  or 
consideratifHis  would  constitute  a  land- 
use  management  plan,  and  because  the 
charaderization  of  sudi  actims  as 
removal  actions  mi^t  diminate  review 
under  environmental  statutes  other  than 
NEPA.  After  conridering  these 
commente,  DOE  has  detennined  to 
delete  this  example.  DOT  may,  however, 
redefine  the  action  and  indude  it  in  die 
proposed  MEPA  regulations  tfaat  will  be 
publidied  for  comment  in  the  near 
future. 

Confinement  or  perimeter  protection, 
etc  In  response  to  a  comment  that  the 
extent  of  audi  actions  should  be  Bmited, 
lOGR  has  limited  the  categorical 
exdusion  of  this  action  to  sitaations  in 
whidi  the  action  is  "needed  to  reduce 
the  spread  of,  or  direct  cootad  with,  the 
contamination." 

Stabilization  ofberms,  dikes,  etc  This 
action  has  been  revised  to  adopt  die 
commenter's  suggestion  diat 
"stabilization"  not  indude  any 
expansion  of  the  affeded  structures. 

Drainage  controls.  In  reqxmse  to  a 
comment  that  diis  action  should  be 
narrowed,  the  description  of  this  ectioB 
has  been  revised  to  confonn 
substantially  to  a  simflar  removal  action 
in  die  CERCLA  NCP  regidadons. 

Use  afcheaucals  and  odier  nutteiials 
to  neutralize  wmstes.  This  action  has 
been  linrited  to  the  neutralization  of  pH, 
as  suggeoted  by  the  commenter. 

InstoBatkfti  and  operation  ofgps 
wBotSatiott  systems,  etc  Tne  commenter 
pointed  out  diet  the  "potentiafly 
explosive  geses"  refsrred  to  In  uds 
aution  could  inclnde  toxic  aases  or  ba 
assodeted  fritti  toxic  end/or  rauluecllve 


oo-contaiBinanta.  TIm  omnmenter 
huliCBtad.  however,  that  there  would  be 
no  objection  to  die  categorical  exdusion 
of  this  action  if  it  weie  liadted  to 
"situations  involving  mediane  or 
petroleum  vapora  without  any  toxic  or 
radioactive  co-contaminants,  and  udiera 
appropriate  filtration  or  gas  treatment 
was  in  friace."  The  description  of  this 
action  has  be«i  revised  in  accordance 
with  thjs  comment 

2.  Improvem&ats  to  environmental 
control  system^.  One  commenter 
expressed  the  view  diat  two  changes 
shoidd  be  made  to  diis  categorical 
exclusion  if  it  were  adopted  The 
commenter  siffiested  that  the  phrase, 
"within  an  existtag  facility."  be  changed 
to  "within  an  existing  plant  or  structure" 
because  die  term  '^dtitf  could  be 
interpreted  to  encompass  an  entire  site. 
DOE  agrees  wMi  diis  comment  and  has 
revised  die  phrase  to  "within  an  existing 
building  or  structure."  The  commenter 
also  believed  that  this  categorical 
exdusion  shoidd  be  limited  to  sitaations 
where  diere  is  a  dear  net  environmental 
benefit  and  where  source  reduction  and 
waste  minimization  alternatives  have 
been  considered  The  commenter  was 
concerned  that  the  categorical  exdusion 
of  these  improvemente  would  eliminate 
an  opportunity  to  consider  various 
alternatives  aid  impacte. 

In  response  to  this  concern,  DOE  has 
restrid«l  the  scope  of  this  categorical 
exdusion  by  apiriying  the  three 
limitations  discussed  above,  whidi  were 
previously  applicable  only  to  the 
categorical  exclusion  dealing  with 
removal  actions.  DOE  disagrees  diet  the 
categorical  exclusion  of  such 
improvemente  will  eliminate  die 
opportunity  to  conrider  alternatives. 
DOE  directives  (sudi  as  the  DOB  Orders 
for  the  Department's  environmental 
protection  program,  hazardous  and 
radioactive  mixed  waste  program,  and 
radioactive  waste  management)  require 
development  and  implementation  of 
waste  minimintion  prograais.  In 
addition,  on  Ime  27. 189a  DOB  issued  a 
waste  reduction  policy  statement  to 
consolidate  these  minimization 
requiremento  and  to  inittate  a  pollution 
prevention  pragram. 

3.  Site  chanctarizatitm  and 
environmeotal  morutoring  activitias. 
One  commaiter  expressed  the  belief 
that  the  terms  "site  charadcrixation" . 
and  "environmental  monitoringr  duMiid 
be  defined  if  diis  categorical  exdusion 
were  adopted  la  re^onse  to  dils 
comment  and  as  a  ruuh  of  DO?s  own 
consideratioa  of  how  best  to  dailfy  the 
gcq;w  of  ^  exclusion.  It  has  been 
revised  to  fiat  as  exanqdee  11  qiedfic 


acttvitiee  Oat  could  qoatify  fiv  the 
categorical  exdusion. 

m.  Other  Revisions  to  die  Ptopoeed 


In  addition  to  revisions  made  in 
response  to  commente  and  other 
revisions  already  discussed  DOE  has 
made  a  number  of  editoriaL  st^istic  and 
format  revisions.  DOE  has  also  made 
the  following  substantive  changes  for 
clarity  and  consistency. 

As  previously  indicated  HOB.  has 
darified  the  three  limitations  aiqiliceble 
to  die  fint  categorical  exdusion,  and 
has  ap^ied  them  to  the  second 
categorical  exdurion  as  well  The 
phrase  "constructiott  or  expansion"  in 
proposed  limitation  2  has  been  revised 
to  read  "construction  or  major 
expanrion."  This  revision  was  made 
because  DOE  believes  that  the  minor 
expansion  of  a  waste  facility  consistent 
with  permit  requiremente  does  not  have 
the  potential  for  significant  eSiecte  an 
the  human  environment 

DOE  has  added  two  actions  to  die  list 
of  examples  of  categorical^  exduded 
actions.  One  example— use  of  chemicals 
and  other  materials  to  retard  the  qiread 
of  a  release  or  to  mitigate  ite  efCsd 
under  certain  limited  drcumstances— is 
also  listed  in  die  CERCLA  NCP 
regulations.  DOE  bdieves  that  die 
second  example— removal  of  an 
underground  storage  tank  in  certain 
limited  drcumstancea— is  consistent 
with  the  intent  of  the  proposed 
categorical  exclusion. 

DOE  has  revised  one  exanqile  of  a 
categorically  exduded  removal  action. 
Hie  example  as  proposed  "segregation 
of  reactive  wastes,"  has  been  revised  to 
read  "segregation  of  wastes  diat  read 
with  one  anodier  to  result  in  adverse 
CTvironmental  impacte"  for  darification. 

The  second  categorical  exclusion,  as 
proposed  involved  improvemente  to 
environmental  permit  conditions.  DOT 
has  expanded  this  exdusion  to  indude 
improvemente  made  to  lower  emissions 
or  effluente  regardless  of  udiedier  die 
action  is  motivated  by  a  permit 
requirement  This  revision  does  not 
a^d  the  scope  and  nature  of  the  types 
of  improvemente  categorically  excluded. 

DC^  haa  again  consulted  widi  CBQ 
regarding  these  amandmento  to  section 
D  of  DC^s  NEPA  GuideUnes.  in 
accordance  widi  40  CFR  1507  J.  CBQ  has 
found  that  theee  amendaieirts  set  fbidi 
procedures  that  are  in  oonfownance  widi 
NEPA  and  die  CEQ  rqulations. 
Therefore,  DOE  adopto  dwse 
amendmento  to  Section  D  of  tta  NEPA 
GuideUnes,  effecttve  fanmadtatdy. 


PaJLTIiBB. 

Assistant  Sstistarf,  Envinammt,  Safety  and 

Healtk 

Section  D  of  die  DOB  NEPA 
Guiddines  is  amended  k^  adding  the 
following  items  at  die  end  of  die 
subsectioB  entf  tied  "Classes  of  ^^ons 
Generally  ApplicaUe  to  AH  of  DOF 
under  the  column  entitled  "NonnaBy  Do 
Not  Require  EAs  or  ElSo": 

1.  Ilie  removal  actions  and  odier 
actions  described  below,  if  it  is 
determined  that  audi  an  action  would 
not  direaten  a  violation  of  applicaUe 
statatory,  regdatory,  or  permit 
requirements,  including  requiremento  of 
DOE  Orderr.  would  not  require  sitiiig 
and  construction  or  major  expansion  of 
wasta  disposal  recovery,  or  treatment 
facilities  (including  indneraton  aiul 
facilities  for  treating  wastewater, 
surface  water,  or  groundwater);  and 
would  not  adversely  aCfed 
environmentally  sensitive  areas  as 
defined  in  Paragraph  4  below: 

a.  Removal  of  asbestos-containing 
materials  from  existing  buildings  in 
accordance  with  40  CFR  Part  61 
(National  Emission  Standards  for 
Hazardous  Air  Pollutante).  Subpart  M 
^National  Emission  Standards  for 
Asbestos);  40  CFR  Part  763  (Asbestos). 
Subpart  G  (Asbestos  Abatement 
Projecto);  29  CFR  Part  1910,  Subpart  I 
(Personal  Protective  Equipment). 

fi  1910.134  (Respiratory  Protection); 
Sul^art  Z  (Toxic  and  Hazardous 
Substances).  §  vnOMOi  (Asbestos, 
tremolite.  anthqph^te  and  actinolite); 
29  CFR  Part  1928  (Safety  and  Healdi 
Regulations  for  Cmstructioi^  Subpart  O 
(Occupational  Healdi  and 
Environmental  Continls).  1 1926.56 
(Asbestos,  tremohte.  anthophyllite,  and 
actinolite),  and  other  api»oprtate  OSHA 
standards  in  tide  20,  charter  XVII  of  the 
CFR;  and  appraffftate  state  and  local 
requironents,  induding  certification  of 
removal  contractora  anid  technicians. 

b.  Removal  of  polydilorinated 
biphenyl  (PCBj-oantaining  items,  such  as 
traBsfonnen  or  capadtots.  PCB- 
containing  oils  flushed  from 
transformers,  PCB-flushing  sdutions, 
and  PCB-containing  spill  materials  from 

buildingi  or  other  aboveg^ound 

locations  in  acoordanoe  with  40  CFR 
part  781  (Polyddarinatsd  Biphaayls 
Manufacturing.  Processing,  Distiflnitkm 
in  Commerce,  end  Use  ftohfiritions). 

c  Removal  actions  under  die 
Coaqgdieneive  EnvkoBBieiital 
Respcmae,  Conqiensatioa.  and  Liability 
Ad  fCBRCLA)  (lncfaidii«  dKwe  taken  ae 
final  response  actisas  and  flioee  taken 
before  ieoMdlal  action)  and  actiona 
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similar  in  scope  onder  the  Resource 
(knuervation  aad  Recovery  Act  (RCRA) 
and  o^et  authorities  (including  ttiose 
taken  as  partial  closure  actions  and 
those  tal^en  before  corrective  action). 
These  actions  could  include,  but  are  not 
limited  to,  the  following  types  of  actions: 

(1)  Excavation  or  consolidation  of 
contaminated  soils  or  materials  from 
drainage  channels,  retention  basins, 
ponds,  and  spill  areas  that  are  not 
receiving  contaminated  surface  water  ot 
wastewater,  where  surface  water  or 
groundwater  would  not  collect,  and 
w^re  such  actions  would  reduce  the 
spread  of.  or  direct  contact  with,  the 
contamination; 

(2)  Removal  of  drums,  barrels,  tanks, 
or  other  bulk  containers  that  contain  or 
may  contain  substances  identified 
within  the  definition  of  hazardous 
substances  under  section  101(14]  of 
CERCLA,  or  poUutants  or  contaminants 
as  defined  by  section  101(33)  of 
CERCLA,  or  hazardous  wastes  under  40 
CFR  part  261,  where  such  actions  would 
reduce  the  likelihood  of  spillage, 
leakage,  fire,  explosion,  or  exposure  to 
humans,  animals,  or  the  food  chain; 

(3)  Removal  of  an  underground 
storage  tank,  including  its  associated 
piping  and  underiying  containment 
systems,  in  compliance  with  40  CFR  part 
280,  where  such  action  would  reduce  the 
likelihood  of  spillage,  leakage,  or  the 
spread  of,  or  direct  contact  with, 
contamination; 

(4)  Repair  or  replacement  of  leaking 
containers; 

(5)  Capping  or  other  containment  of 
contaminated  soils  or  sludges  where  the 
capping  or  containment  would  not  affect 
future  groundwater  remediation  and 
where  needed  to  reduce  migration  of 
substances  identified  within  the 
definition  of  hazardous  substances 
under  section  101(14)  of  CERCLA.  or 
pollutants  or  contaminants  as  defined 
by  section  101(33)  of  CERCLA,  into  soil, 
groundwater,  surface  water,  or  air 

(6)  Drainage  or  closing  of  man-made 
surface  impoimdments  where  needed  to 
maintain  the  integrity  of  the  structure; 

(7)  Confinement  or  perimeter 
protection  using  dikes,  trenches,  ditches, 
or  diversions,  where  needed  to  reduce 
the  spread  of,  or  direct  contact  with,  the 
contamination; 

(8)  Stabilization,  but  not  expajuion.  of 
berms,  dikes,  impoundments,  or  caps 
where  needed  to  maintain  the  integirty 
of  the  structures; 

(9)  Drainage  controb  (e.g.,  run-off  or 
nm-on  diversion)  where  needed  to 
reduce  offsite  migration  of  substances 
identified  within  the  definition  of 
hazardous  substances  under  section 
101(14)  of  CERCLA.  or  poUutants  or 
contaminants  as  defined  by  section 


101(33)  of  CERCLA.  or  to  i^event 
precipitation  or  run-off  fimn  other 
soioces  from  entering  the  release  area 
from  other  areas; 

(10)  Segregation  of  wastes  that  react 
with  one  another  to  result  in  adverse 
environmental  impacts; 

(11)  Use  of  chemicals  and  other 
materials  to  neutralize  the  pH  of  wastes; 

(12)  Use  of  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects,  where 
the  use  of  such  chemicals  would  reduce 
the  spread  ot  or  direct  contact  with,  the 
contamination; 

(13)  Installation  and  operation  of  gas 
ventilation  systems  in  soU  to  remove 
methane  or  petroleum  vapors  without 
any  toxic  or  radioactive  co- 
contaminants,  and  where  approiHlate 
filtration  or  gas  treatment  is  in  place; 

(14)  Installation  of  fences,  warning 
signs,  or  other  security  or  site  control 
precautions,  where  humans  or  animals 
have  access  to  the  release; 

(15)  Provision  of  an  alternative  water 
supply  tiiat  would  not  create  new  water 
sources  where  necessary  immediately  to 
reduce  exposure  to  contaminated 
household  or  industrial  use  water  and 
continuing  until  such  time  as  local 
authorities  can  satisfy  the  need  for  a 
permanent  remedy;  and 

(16)  Treatment  (including 
incineration),  recovery,  storage,  or 
disposal  of  wastes  at  existing  facilities 
permitted  for  the  type  of  waste  resulting 
from  the  removal  action,  where  needed 
to  reduce  the  likelihood  of  human, 
animal,  or  food  chain  exposure. 

2.  Improvements  to  environmental 
control  systems  (e.g.,  changes  to 
scrubbers  in  air  quality  control  systems 
or  ion-exchange  devices  and  other 
filtration  processes  in  water  treatment 
systems)  that  reduce  the  amounts  or 
concentrations  of  regulated  substances 
in  air  emissions  or  water  effluents,  if  (a) 
the  improvements  would  be  conducted 
within  an  existing  building  or  structure; 
(b)  any  substance  captured  or  produced 
thereby  during  subsequent  operations  of 
the  environmental  control  systems 
would  be  recycled,  released,  or 
otherwise  disposed  of  within  existing 
permitted  facUities;  (c)  for  any  such 
substance  indentified  within  the 
definition  of  hazardous  substances 
under  section  101(14)  of  CERCLA  Uiat  is 
collected  or  produced  in  increased 
quantity  or  was  not  previously  collected 
or  produced,  there  are  applicable 
statutory  or  regulatory  requirements  or 
permit  conditions  for  its  (fisposal, 
release,  or  recycling;  and  (d)  it  is 
determined  that  sudh  improvement 
would  not  threaten  a  violatitm  of 
applicable  statutory,  regulatory,  or 
permit  requirements,  including 


reqairements  of  DOE  Orders;  would  not 
require  siting  and  constructicm  or  major 
expansion  of  waste  disposed,  recovery, 
or  treatment  facilities  (including 
incinerators  and  facilities  for  treating 
wastewater,  surface  water,  or 
groundwater);  and  would  not  adversely 
affect  environmentally  sensitive  areas 
as  defined  in  paragraph  4  below. 

3.  Site  characterization  and 
environmental  monitoring,  including 
siting,  construction,  or  operation  of 
characterization  and  monitoring 
devices,  under  CERCLA  and  RCRA,  if 
the  activities  would  not  introduce  or 
cause  the  inadvertent  or  uncontrolled 
movement  of  hazardous  substances  as 
defined  in  section  101(14)  of  CERCLA. 
pollutants  or  contaminants  as  defined  in 
section  101(33)  of  CERCLA.  or  non- 
native  organisms,  and  would  not 
adversely  affect  environmentally 
sensitive  areas  as  defined  in  paragraph 
4  below.  Activities  covered  include  but 
are  not  limited  to: 

a.  Geological  and  engineering  surveys 
and  mapping,  including  the 
establishment  of  survey  marks; 

b.  Installation  and  operation  of  field 
instruments,  such  as  stream-gauging 
stations  or  flow-measuring  devices, 
telemetry  systems,  geochemical 
monitoring  tools,  geophysical 
exploration  tools,  and  drilling  of  slim 
core  holes; 

c  Drilling  of  groundwater  or  vadose 
(unsaturated)  zone  sampling  and 
monitoring  wells; 

d.  Well  logging; 

e.  Aquifer  response  testing; 

f.  Installation  and  operation  of  water- 
level  recording  devices  in  wells; 

g.  Installation  of  ambient  air 
monitoring  equipment; 

h.  Sampling  and  characterization  of 
water,  soil,  rock  and  contaminants; 

i.  Sampling  and  characterization  of 
water  effluents,  air  emissions,  or  solid 
waste  streams; 

}.  Installation  of  meteorological  towers 
and  associated  activities,  including 
assessment  of  potential  wind  energy 
resources;  and 

k.  Sampling  of  flora  or  fauna. 

4.  For  purposes  of  paragraphs  1 
through  3  above,  areas  considered  to  be 
environmentally  sensitive  include: 

a.  Property  (e.g..  sites,  buildings, 
structures,  objects)  of  historic 
archeological,  or  architectural 
significance,  as  officially  designated  by 
Federal,  state,  or  local  governments, 
including  those  eligible  for  listing  on  the 
National  Register  of  Historic  Maces; 

b.  Potential  habitat  (including  critical 
habitat)  of  Federally-listed  endangered, 
threatened,  proposed,  or  candidate 


species  or  of  state-listed  endangered 
and  threatened  species; 
.  c.  Fk>odirfains  and  wetiands; 

d.  Natural  areas  such  as  Federally- 
and  state-designated  wilderness  areas. 
National  Parks,  National  Natiiral 
Landmarks,  Wild  and  Scenic  Rivers, 
coastal  zones,  state  and  Federal  wildlife 
refuges,  and  marine  sanctuaries; 

e.  Prime  agricultural  lands;  and 

f.  Special  sources  of  water  (such  as 
Class  I  groundwater,  sole-source 
aquifers,  wellhead  protection  areas  and 
other  water  sources  that  are  vital  in  a 
region). 

[FR  Doc  90-211103  Filed  »-«-flO;  8:45  am] 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Privacy  Afl  Of  1974;  Revfalofw  and 
DeMlona  of  Sytlama  of  Records 

flanrrr  Federal  Emeigenqr 
Management  Agency. 
action:  Revisions  to  and  deletions  of 
systems  of  records.  


t:  Pursuant  to  the  requirements 

of  die  Privacy  Act  of  1974. 5  U.S.C  552a. 
and  Office  of  Management  and  Budget 
areolar  Na  A-iaa  the  Federal 
Eraogency  Management  Agency 
(FEMA)  has  completed  a  review  of  its 
Ptivecy  Act  systems  of  records  to 
identU^  minor  revisions  to  sevnal 
systems  of  records  due  to 
reotganizational  changes  and  editorid 
chafes  which  have  occurred  since  the 
notices  were  last  published;  deletion  of 
five  systems  of  records;  and  proposed 
routine  uses  for  four  systems  of  records. 

To  the  extent  available,  we  have 
included  specific  form  numbers  for 
documoits  maintained  within  each 
system  of  records.  We  have  also  revised 
the  retention  and  disposal  section 
widiin  each  system  of  records  to 
accurately  reflect  the  retention  and 
disposal  sdiedules  for  particular 
records. 

EPneenvi  datcs:  The  cteletion  of  the 
five  system  notices  identified  in  the  first 
paragraph  under  the  supplementary 
information  sedian  are  effactiTS 
September  7. 199a  The  proposed  routine 
uses  for  the  systems  of  recrads  notices 
ideattfiednnder  Noa.  ab  la  24  and  sa  in 
the  •UrnXMBfTANV  INTOWUTIOII.  shall 
become  e&ctive  October  9, 1990. 
without  furdier  notice,  unless  comments 
neoesdtata  othamriae.  Comoients  are 
invited  regar^ng  the  proposed  revisions 
for  the  systems  of  records  identified 
under  Nos.  8.  la  24  and  30.  All  other 
changes  to  the  systems  of  records 
notices  contain  editorial  and 
administrative  changes.  These  notices 
shall  become  effective  September  7. 

looa 

ADOWCttCB:  Address  comments  to  die 
Federal  Emergency  Management 
Agency,  Attn:  Docket  Clerk,  Office  of 
General  Counsel  Room  840, 500  C 
Street,  SW.,  Washington,  DC  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
from  9  a  jn.  to  3:30  pan.,  Monday  through 
Friday  (except  for  legal  holidays). 
ran  njRTHn  awomuTioN  contact: 
Unda  M.  Keener.  FOIA/Privacy 
Specialist,  at  (202)  646-d84a 
SUPPLBNBCTAIIV  BVOMIATKNC  As  a 
result  of  an  Agencywide  review  of  the 
current  systems  of  record,  it  was  found 


tiiat  five  systems  are  no  longer 
necessary  and  are  being  deleted.  Tlieee 
•ystHBS  are  identified  as:  FEMA/NFP-1. 
Resources  Interruption  Monitoring 
System  (previously  published  on 
January  S,  1987. 52  FR  339  and  October 
7. 1981. 48  FR  4^48):  FEMA/NPP-2, 
Scientific  and  Technical  Infoimatifan 
System  (previously  published  on 
January  5. 1987. 52  FR  340  and  Jannary  2. 
1985. 50  FR  174);  FEMA/GC-2.  FEMA 
Enforcement  (Compliance)  (previously 
published  on  January  5. 1987. 52  FR  333; 
May  13. 1985, 50  FR  20007;  March  11. 
1985. 50  FR  9714;  December  13. 1984. 40 
FR  48612;  October  25. 1983. 48  FR  49378; 
and  October  7. 1981. 48  FR  49742): 
FEMA/PER-3.  Disaster  Assistance 
personnel  Reservists  Kles  (previoosly 
published  on  January  5. 1987, 52  FR  346 
and  October  7. 1981. 46  FR  40750);  and 
FEMA/REG-2,  Temporary  Ifousing  Files 
(previously  published  on  January  5. 1987, 
52  FR  348;  May  13, 1985, 50  FR  aOOOa; 
October  25, 1983, 48  FR  49378;  and 
October  7. 1981. 46  FR  49749).  The  Office 
of  Gen»al  Counsel  determined  diat  the 
Disaster  Assistance  Employees  meet  die 
definition  of  federal  employees  under  5 
U.S.C  2105.  Thus,  they  are  covered  by 
the  government-wide  systems  of 
perunnel  records  whidi  are  mnnaged 
by  the  Office  of  Personnel  Managameiit 

None  of  the  proposed  changes  ia  this 
notice  is  considered  a  substantial 
alteration  of  the  systems.  Rather,  they 
include  a  more  accurate  description  of 
tfie  retention  schedules;  changes  in  die 
designation  of  systems  managers  and 
location  of  records;  clarification  of 
language  to  specific  sections  of  some 
notices  to  provide  a  better 
understanding  of  what  is  to  be  conveyed 
by  that  particular  section;  the  deletion  of 
five  system  or  records  notices;  the 
renumbering  of  some  systems  of  records 
notices;  and  the  addition  or  clarification 
of  some  routine  uses  in  four  system 
notices. 

For  the  convenience  of  the  readv.  we 
are  publishing  all  systems  of  records 
which  contain  revisions  in  their  entirety. 
The  following  is  a  listing  of  the  systems 
covered  by  this  notice,  including  die 
former  and  current  internal  identifying 
numbers  and  tides,  dates  the  system 
notices  were  previously  published  in  the 
Fsdarai  Re^ster  and  specific  changes 
made  to  each  system: 

1.  FEMA/ADM-t  Office  Files 
(Previously  designated  as  FEMA/ADM- 
1,  Central  Files  and  published  on 
January  5, 1987, 52  FR  327;  May  13. 1985, 
50  FR  20007;  October  25. 1983, 48  FR 
49377;  and  October  7, 1981, 48  FR  40727). 
Editorial  changes  have  been  made  to 
this  system  notice. 

2.  FEMA/ADM-2.  Office  Servioee  Flh 
System  (Previously  published  on 


Jaanary  5. 1987. 52  FR  327  and  October 
7. 1981. 46  FR  49730).  Editorial  changes 
htm  been  made  to  this  sjrstem  notice. 

3.  FEAfA/ADhf^  Advisory 
Committee  FUes  (Previously  published 
on  January  5. 1987. 52  FR  328  and 
October  7. 1981. 46  FR  49729).  Editorial 
diaoges  have  been  made  to  this  system 
notice. 

4.  PEBiA/EX-1,  Biographies 
(hevioosly  published  on  January  5. 
1987. 52  FR  329  and  October  7. 1981. 46 
FR  49744).  Editorial  changes  have  been  ' 
made  to  this  system  notice. 

B.  FEMA/BX-2,  President's  and 
Director's  Award  Nominees  (Previously 
de^gnatsd  FEMA/NETC-3.  President's 
and  Director's  Award  Nominees  and 
pdilished  on  January  5. 1987. 52  FR  338 
and  November  26. 1982. 47  FR  53492). 
Editorial  dianges  have  been  made  to 
reflect  a  transfer  of  responsibility  for 
this  system  of  records  from  the  former 
Training  and  Fire  Programs  Directorate 
to  the  Office  of  Public  and 
btergovemmental  Affairs.  External 
Affairs  Directorate. 

6.  FEMA/FIA-1.  Federal  Crime 
tuurance  Program  (Previously 
poUished  on  January  5. 1987. 52  FR  329; 
May  13. 1985. 50  FR  20007;  February  11. 
1986. 50  FR  5684;  June  26. 1964. 49  FR 
26144;  October  25. 1983. 48  FR  49376;  and 
October  7, 1981, 46  FR  49740.  Editorial 
changes  have  been  made  to  this  system 
notice. 

7.  FEMA/FIA-2,  National  Flood 
Insaranct  Application  and  Related 
Documents  Files  (Previously  published 
on  August  9. 1988, 53  FR  29947;  July  28. 
1908. 53  FR  28437;  January  5. 1987. 52  FR 
330;  May  13. 1985,  50  FR  20007;  February 
17, 1984. 49  FR  6168;  October  25. 1983. 48 
FR  49376;  and  November  26, 1982. 47  FR 
63482.  Editorial  changes  have  been 
made  to  this  system  notice  and 
BHftgage  information  has  been  included 
in  die  categories  of  records  portion  of 
die  notice.  This  type  of  data  has  always 
bem  collected  except  for  the  date  of  die 
mortgage  which  is  bieing  added. 

&  FEMA/GC-1,  Claims  (litigation) 
(Previously  published  on  January  5. 
1907, 52  FR  331;  May  13. 1985. 50  FR 
20007:  March  11. 1985. 50  FR  9713; 
December  13. 1984. 49  FR  48612;  October 
25, 1983. 48  FR  49376;  and  October  7. 
1901. 46  FR  49741).  General  routine  use 
No.  1  has  been  added  to  this  system 
because  aU  FEMA  system  of  records 
dionld  be  covered  by  the  law 
enforcement  routine  use  provision. 
-Otter  editorial  changes  have  been  made 
to  tikis  system. 

0.  PEhiA/GOVT-1.  National  Defense 
Enaitive  Reserve  System  (Previously 
pobHsfaed  on  February  3. 1987, 52  FR 


3344).  Editorial  changes  have  been  made 
to  this  system  notice. 

10.  FEMA/IG.  General  Investigative 
Files  (Previously  published  on  October 
25. 1983. 48  FR  49378.  and  October  7. 

1981. 46  FR  49473.  The  routine  uses 
section  has  been  completely  revised  to 
conform  with  the  recommendations 
made  by  the  Council  to  the  Inspector 
General  Task  Group.  The  routine  use 
section  has  been  revised  in  its  entirety. 
Once  the  revised  routine  uses  become 
effective,  the  prior  routine  uses  wiU  be 
deleted  without  further  notice  unless  the 
revised  routine  uses  necessitate  further 
changes  as  a  residt  of  any  comments 
received  during  the  public  comment 
period.  Other  editorial  changes  have 
been  made  to  this  system. 

11.  FEMA/NETC-1,  Student 
Application  and  Registration  Records 
(Previously  published  on  January  5, 
1987,  52  FR  336;  May  13, 1985, 50  FR 
20007;  November  15, 1984, 49  FR  45257; 
November  26, 1982, 47  FR  53488;  October 
25, 1983, 48  FR  49378;  and  March  23. 
1983, 48  FR  12133).  Editorial  changes 
have  been  made  to  this  system  notice. 

12.  FEMA/NETC-2,  Emergency 
Management  Training  Program  Home 
Study  Courses  (Previously  published  on 
January  5, 1987, 52  FR  337;  March  23. 
1983, 48  FR  12133;  and  November  26, 

1982. 47  FR  53490).  Editorial  changes 
have  been  made  to  this  system  notice. 

13.  FEMA/NETC-3.  Records  of 
Alleged  Misconduct  of  Students 
Attending  Training  Courses  at  the 
National  Emergency  Training  Center 
(I^viously  designated  FEMA/NETC-4. 
Records  of  Alleged  Misconduct  of 
Students  Attending  Training  Courses  at 
the  National  Emergency  Training  Center 
published  on  January  5. 1987,  52  FR  338 
and  August  Sa  1985. 50  FR  35319). 
Editorial  changes  have  been  made  to 
this  system  notice. 

14.  FEMA/NETC-4.  Associate  Faculty 
Tracking  System  (Previously  designated 
FEMA/OT-4,  Associate  Faculty 
Traddng  System  published  on  February 
6, 1990.  55  FR  4012).  The  internal 
designation  of  die  system  number  has 
been  changed  as  well  as  a  deletion  of  a 
type  of  records  bora  the  category  of 
records  section. 

15.  FEMA/NP-1,  Emergency 
Assignment  System  (Previously 
designated  as  FEMA/OP-1,  Emergency 
Assignment  System  and  published  on 
January  5, 1967, 52  FR  343  and 
November  28. 1982. 47  FR  53486). 
Editorial  changes  have  been  made  to 
this  system  notice. 

16.  FEMA/NP~2.  Key  Personnel 
Central  Locator  List  {Previously 
designated  as  FEMA/OP-2.  Key 
Personnel  Central  Locator  List  and 
published  on  January  5. 1987. 52  FR  344 


and  November  28. 1982. 47  FR  53486). 
Editorial  changes  have  been  made  to 
this  system  notice. 

17.  FEMA/OC-1.  Travel  and 
Transportation  Accounting  (Previously 
desiffoated  as  FEMA/OC-2,  Travel  and 
Transportation  Accounting  and 
published  on  January  5. 1987. 52  FR  342; 
May  13. 1985. 50  FR  20007;  October  25. 
1983. 48  FR  49376;  and  October  7, 1981, 

46  FR  49728).  Editorial  changes  have 
been  made  to  this  system  notice. 

18.  FEMA/OC-2.  Claims  Collection 
Files  (Previously  designated  as  FEMA/ 
OC-3,  Claims  Collection  Files  and 
published  on  January  5. 1987. 52  FR  343; 
May  13, 1985, 50  FR  20007;  November  26. 
1982. 47  FR  53487;  October  25. 1983. 48 
FR  49376:  and  March  23, 1983, 48  FR 
12133).  Editorial  changes  have  been 
made  to  this  system  notice. 

19.  FEMA/PER-1.  Grievance  Records 
(Previously  published  on  January  5. 
1987, 52  FR  345  and  November  26, 1982. 

47  FR  53486).  Editorial  changes  have 
been  made  to  this  system  notice  and  the 
security  classification  section  was 
changed  bora  unclassified  to  limited 
access. 

20.  FEMA/PER-2,  Equal  Employment 
Opportunity  Complaints  of 
Discrimination  Files  (Previously 
published  on  January  5, 1987. 52  FR  345 
and  October  7. 1981. 48  FR  49737). 
Editorial  changes  have  been  made  to  the 
routine  use  section  of  this  system  to 
delete  reference  to  parenthetical 
information  which  was  previously 
included  under  routine  use  (b). 

21.  FEMA/PER-3.  Payroll  and  leave 
accounting  (Previously  designated  as 
FEMA/OC-1,  Payroll  and  leave 
accounting  and  published  on  January  5, 
1987. 52  FR  341;  May  13, 1985,  50  FR 
20007;  October  25. 1983. 48  FR  49377;  and 
October  7, 1981. 46  FR  49727).  Due  to  a 
realignment,  the  payroll  and  leave 
accounting  responsibilities  were 
transferred  from  the  Office  of 
Comptroller  to  the  Office  of  Personnel 
and  Equal  Opportunity.  Also,  the 
Agency  has  converted  bora  using  die 
Department  of  the  Treasury  payroll 
system  to  the  Department  of 
Agricultural  payroll  system.  Accordingly 
editorial  changes  have  been  made  to  the 
system  notice  as  well  as  the  routine  use 
section  changed  to  reflect  the 
Department  of  Agriculture  rather  than 
the  Department  of  the  Treasury. 

22.  FEMA/REG-1.  State  and  local 
Civil  Preparedness  Instructional 
Program  (Previously  published  on 
January  5. 1987. 52  FR  347  and  October 
7. 1981. 46  FR  49745).  Editorial  changes 
have  been  made  to  this  system  notice. 

23.  FEMA/REG-2.  Disaster  Recovery 
Assistance  Files.  On  February  8, 1990. 
FEMA  published  a  new  system  notice  to 


consolidate  the  former  FEMA/REG-2. 
Tenqioraiy  Housing  Files  and  FEMA/ 
REG-^  Disaster  Recovery  Assistance 
Files  into  an  existing  but  expanded 
system  notice  entided.  FEMA/REG-2, 
Disaster  Recovery  Assistance  Files 
notice.  This  system  became  effective  on 
April  9. 199a  55  FR  4011. 

24.  FEMA/SEC-1.  Security  Support 
System  (lYeviously  designated  as 
Security  Management  Information 
System  published  on  February  3. 1987, 
52  FR  349;  November  26. 1982, 47  FR 
53494;  amended  on  November  21, 1983. 
48  FR  52837  and  September  la  1984. 49 
FR  35561).  Editorial  changes  have  been 
made  to  this  system  notice  as  well  as  a 
proposed  new  routine  use  to  permit 
rebase  of  the  came,  social  security 
number,  FEMA  {mint  of  contact,  and 
time  and  length  of  visit  to  General 
Services  Administration  guards  who  are 
hired  under  a  GSA  contract  for  FEMA  to 
confirm  proper  identification  of 
individuals  requiring  access  to  FEMA 
Headquarters  facility. 

25.  FEMA/SLPS-1.  Application  for 
Enrollment  in  Architectural  Engineering 
Professional  Development  Program 
(Previously  published  on  January  5, 
1987. 52  FR  351  and  November  28. 1982. 
47  FR  53495).  Editorial  changes  have 
been  made  to  this  system  notice. 

28.  FEMA/SLPS-2,  Military  Reserve 
Program  (Previously  published  on 
January  5, 1987. 52  FR  351  and  October 
7, 1981, 46  49753).  Editorial  changes  have 
been  made  to  this  system  notice. 

27.  FEMA/SLPS-3,  Radioactive 
Materials  Inventory  (Previously 
published  on  January  5, 1987,  52  FR  352 
and  October  7, 1981. 46  FR  49754). 
Editorial  changes  have  been  made  to 
this  system  notice. 

2a  FEMA/SLPS-4.  Maintenance  and 
Calibration  (Previously  published  on 
January  5. 1987, 52  FR  353  and  October 
7. 1981, 46  FR  49755).  Editorial  changes 
have  been  made  to  this  system  notice. 

29.  FEMA/SLPSS,  Radiation 
Exposure  and  Radioactive  Materials: 
Radiation  Committee  Records 
(Previously  published  on  January  5, 
1987, 52  FR  353  and  October  7, 1981, 46 
FR  49755).  Editorial  changes  have  been 
made  to  this  system  notice. 

3a  FEMA/SLPS-6,  Temporary  and 
Permanent  Personal  and  Real  Property 
Acquisitions  and  Relocation  Files 
(Previously  published  on  January  5. 
1987,  52  FR  354;  May  13. 1985,  50  FR 
20008:  October  18, 1984, 49  FR  40969; 
October  25. 1983, 48  FR  49378.  and  April 
12. 1983, 48  FR  15710).  Editorial  changes 
have  been  made  to  this  system  notice.  In 
addition,  a  specific  routine  use  is  being 
proposed  to  permit  release  of  ownership 
information  and  legal  description  of 
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flooded  prapttty  being  imHKMed  for 
pwdMue  noder  Section  1302  pragrmn  to 
the  Department  (tf  Justice  to  issue 
prelimbMiy  and  final  title  opinions.  A 
notice  of  ^  Qse  has  been  provided  to 
all  property  applicants  in  a  Privacy  Act 
Statement  indoded  on  FEMA  Fonn  76-7. 
Individnal  Data  Cor  Acquisition  of  Flood- 
Damaged  Stracturas"  since  1961. 
Althoofl^  we  feel  that  this  use  would 
most  likely  fall  within  the  purview  of 
routine  use  Na  2  identified  in  Appendix 
A  we  believe  that  for  clarity  a  separate 
routine  use  should  be  established  since 
consultation  with  the  Department  of 
Justice  is  necessary  for  all  proposed 
acquisitions. 

For  the  convenience  of  ttie  reader,  the 
systems  of  records  affected  by  this 
notice  are  being  printed  in  their  entirety. 

In  addition  to  the  systems  of  records 
printed  in  this  notice,  additional  records 
are  maintained  by  ^  Federal 
Emergency  Muiagement  Agency  but  are 
covoed  1^  Government-wide  system 
notices.  Although  we  are  not  printing 
copies  of  these  notices,  the  fdlowing  is 
a  luting  of  sudi  systems: 

EEOC/GOVT-1.  Equal  Employment 
Opportunity  Complaint  Records  and 
Appeal  Ji^cardB  (Published  on  April  30, 

1962. 47  FR 18064). 
GSA/GOVT-2.  Employment  under 

Commercial  Activities  Contracts 
(Published  on  February  10, 1963. 48  FR 
6175). 

GSA/GOVT-3.  lYavel  Oiaige  Card 
Program  (Published  on  September  29, 

1963. 48  FR  44656). 
GSA/GOVT-4,  Contracted 

Government  Services  Ptogram 
(Published  on  May  15. 1965. 50  FR  20294 
and  revised  on  July  17. 1965, 60  FR 
28666). 

MSPB/GOVT-1.  Appeal  and  Case 
Records  (Published  on  ^iril  27, 1990, 55 
FR  17016). 

OGE/GOVT-1.  Executive  Brandi 
Public  Financial  Disdosure  Reports  and 
Other  Ethics  Program  Records 
(Published  on  February  22. 1990. 55  FR 
6326). 

OGE/GOVT-2.  Confidential 
Statements  of  Employment  and 
Finandal  Interests  (Published  on 
Febmarv  22.  I960, 55  FR  6328). 

OPM/GOVT-1.  General  Personnel 
Records  (Published  on  February  5, 1990. 
55  FR  3836). 

OPM/GOVT-2.  Bnqdoyee 
Performance  File  Sjrstam  Records 
(Published  CO  Felaiuaiy  5. 19ga  55  FR 
3842). 

Ond/GOVT-S.  Records  of  Adverse 
Actions  and  Actions  Based  on 
UnaccqrtaUe  perfonnanoe  (PnbHdied 
on  Fdmary  5. 199a  55  FR  3845). 

OTM/GOVT-4.  (Reserved). 


OPId/GOVT-S.  Recruiting,  Examining 
and  Placement  Records.  (Published  on 
February  5. 199a  55  FR  3847). 

OFM/GOVT-6.  Personnel  Reeeerch 
and  Test  Validation  Records  (Published 
on  February  5. 199a  56  FR  3850). 

OFM/GOVT-7.  Applicant  Race.  Sex, 
National  Origin,  and  Disability  SUtus 
Recmrds  (Published  on  February  5, 199a 
55  FR  3852). 

OFM/GOVT-8.  (Reserved). 

OFM/GOVT-a  Files  on  Position 
Classification  ^peals.  Job  Grading 
Appeals,  and  Retained  Grade  or  Pay 
^peals  (Pubiished  on  February  6. 199a 
55  FR  3654). 

OPM/GOVT-ia  Enqiloyee  Medical 
File  System  Reomls  (PubUdied  on 
February  6, 199a  56  FR  3855). 

Dated:  Augnst  29. 199a 
GwHSsW.WstiaB. 

Actins  General  Counael.  Office  t^Ganeral 
Coiuuel  Federal  EmetgeacyMaaagenieat 
Ageocy. 

FEMA/ADM-I 


Office  Files. 


Undassified. 

•VeilMtOCATION 

A  central  file  for  correspondence 
through  August  31, 199a  is  maintained 
by  the  G^ce  of  Administrative  Support. 
Federal  Emergency  Management 
Agency,  Washington.  DC  20472.  After 
August  31, 199a  the  individual  program 
and  staff  offices  at  headquarters  wiU 
maifitiifa  their  own  official  records.  Files 
are  also  maintained  by  the  National 
Emergency  Traiiyng  Center  and  all 
Regional  offices.  Addresses  for  the 
Rc^onal  Offices  are  listed  in  i^ppendix 
AA. 


CA- 


or  MNvaNMU  covsRKO  sr  TW 


Individuals,  inchiding  Congress,  from 
whom  an  inquiry  or  request  is  received 
and  firom  wduun  a  reply  is  addressed. 
Transmittals  for  pnUications.  etc  are 
not  retained. 


Correspondence  applicable  to  die 
internal  administration  of  the  Agency; 
e.gM  accounting,  correspondence 
pertinent  to  die  personnel  program, 
budget,  procurement.  adm£aistrative 
services,  etc  congressional 
correspondence,  public  affiairs  activities, 
correspondence  concerning  regional 
activities,  equal  opportunity,  ivegram 
analysis  and  evaluatirai.  operations 
support  (communications  and  oaaaigmXBt 
services,  operations  center  actlvitf  es). 
Federal  Insurance  Administration.  U.S. 


Fire  Administration,  training  and 
education  activities,  activitiea 
concerning  nationwide  {rfens  and 
preparedness  for  peacetime  and 
wartime  emergencies,  hazard  mitigation, 
research  program  relative  to  Agency 
missions.  Federal  disaster  assistance 
program  activities. 

AtmiOIMK  WXHIAIItTlllSIICTOfTHB 


5  U.S.a  301;  44  U.S.C  3101:  SO  U.SXI 
App.  2253;  E.0. 12127;  E.0. 12146;  and 
Reorganization  Plan  Na  3. 

For  the  purpose  of  maintaining  a 
record  and  background  material 
concerning  inquiries  made  to  FEMA  and 
FEMA  responses. 


Routine  uses  may  include  any  of  the 
uses  listed  in  Appendix  A 


Dispoamaoy 


Paper  records  are  maintained  in  file 
folders. 


Alphabetically  by  inquim's  name, 
except  that  responses  to  Congressional 
inquiries  are  filed  separately. 


Paper  records  are  maintained  in 
locked  containers  and/or  room.  AU 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  not- 
business  hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained. 


Records  are  covered  by  General 
Records  Schedule  23  and  FEMA 
Schedule  Nl-311-88-1. 1-G-l.  Office 
administrative  files  are  destroyed  wdten 
2  years  old  or  when  no  longer  needed, 
whichever  is  sooner.  Records  containing 
substantive  information  relating  to  the 
offidal  activities  of  high  level  offidala 
are  considered  permanent  and  wiU  be 
offered  to  the  National  Archives. 


A  central  files  for  correspondence 
through  August  31, 199a  is  maintained 
by  the  Office  of  Administrative  Support 
Federal  Emergency  Management 
Agency.  Washington.  DC  20472.  After 
August  31. 196a  the  hidividual  program 
and  staff  oSUxxz  at  Headquarters  may 


maintain  their « 
After  August  31,  lOOa  requests  for 
Headquarters  and  National  Emergency 
Training  Center  records  may  be 
addressed  to  the  FOIA/Mvacy 
Spedalist,  Federal  Emergency 
Management  Agency,  WasUngton.  DC 
20472.  Addresses  for  die  Regional 
Offices  are  listed  in  Appendix  AA 

NomcATiON  raoccouHcs: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
dearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  indnde  fell  name  oi  the 
individual,  some  type  of  apprtqiriate 
personal  identification,  and  current 
address. 

For  perscmal  visits,  the  individuals 
should  be  able  te  prcwide  smne 
acceptable  identtficaticwi.  that  is, 
driver's  license,  enqdoying 
organization's  identification  card,  or 
other  identificcrtian  card. 


Same  as  Notification  procedures 
above. 


Seme  as  Notification  procedures 
above.  The  letter  riioold  state  dearly 
and  condsely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


All  records  in  the  system  consist  of 
FEMA  generated  records  according  to  a 
request  or  inquiry  from  the  individuaL 


None. 
FFMA/AWI-a 


Office  Seivloee  File  System. 


Undassified. 


Office  of  Adiulnlstrattve  Support; 
Fetferal  Emergency  Management 
Agency.  Washington.  DC  2047% 
Natlmml  Emngan^  Training  Center 
and  anRegfanaLoffiees.  Ad&esses  for 
die  Regional  Offices  ue  listed  ia 
Appendix  AA 


All  enqrfoyees  of  FEMA  heedqoarlers 

and  field,  induding  full  time  permanent 
part  time,  tenqrarary  and  consultants. 

CATmomas  op  records  in  tnb  sisiisi 

FEMA  Form  61-14.  Motor  Vehicle 
Usage  Records;  Standard  Form  91, 
acddent  report  file;  memoranda 
regarding  car  pools  and  parioog  pools; 
and  telephone  directories  which  p-nntain 
no  personal  information  but  serve  as  a 
means  of  locating  individuals  during 
business  hours.  Authority  for 
maintenance  cS.  the  systnn:  6  U.S.C  301; 
SO  M&JC  App.  2253;  SO  U.S.C  App.  2253; 
EXX 12127;  EO.  12148;  and 
Reorganization  Plan  No.  3. 

MRM}SC(S): 

For  the  in-house  use  of  identifying 
FEMA  employees  authorized  to  operate 
Government  vehicles;  to  record 
individuals  and  vdildes  invdved  in 
acddents  involving  FEMA-owned  ot 
leased  vehides;  to  maintain  a  record  kA 
FEMA  aiq>loyees  authorized  offidal 
parking  spaces;  and  to  maintafat 
telephone  directories  whidi  contain  no 
personal  information  but  serve  as  a 
means  of  locating  individuals  dising 
business  hours. 


uannaNOTHC 


oraocNuan: 


Routine  uses  may  indude  any  of  the 
uses  listed  in  Appoadix  A 


iTORAOC: 

Piq>er  records  are  maintained  in  file 
foldews. 


By  last  name  of  employee  or 
organizational  element 


Paper  records  are  maintained  in 
locked  containen  and/or  room.  All 
records  are  mafaitained  In  areas  that  are 
secured  by  building  guards  during  non- 
business houn.  Records  are  retatoed  in 
areas  accessible  eidy  to  aulfaoriied 
personnel  who  are  pn^ieriy  screened, 
deared  and  trained. 


Telephone  directories  become 
obsolete  when  updated  records  ate 
prepared,  ^isolete  recctds  sod 
directories  are  deatroyed.  Motor  vehide 
records  are  cowed  fay  General  Reonds 
Schedote  la  Motor  VdiklaOpeiatlng 
and  MainteaaBce  files  aM  deatroyod 
when  3  months  cdd.  Motor  Vdiido 


Acddants  ffiaa 

aflercaseis 

conespondence  not  covered  in  this 

section  shall  be  destroyed  when  2 

old  or  in  accordance  with  Gennal 

Records  Schedule  23. 


I) 

Director.  Office  of  Administntive    • 
Support  Federal  Emsrgmu^ 
ManagCTwnt  Agenqr.  WasbingUm.  DC 
20472;  all  Regional  Directors  of  FEMA 
addresses  an  fisted  in  hfipeadkn  AA 

MOi  WLsmjii  mutsuuau- 

Individuals  wishing  to  inquire 
whedier  this  system  of  records  contains 
information  about  themselves  shoiUd 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
deariy  marked  Trivacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  indude  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  die  imfividuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  ttcense,  employing 
organization's  identification  card,  or 
other  identification  card 


Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above.  The  letter  should  state  deariy 
and  condsely  what  information  is  being 
contested  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sou^t 

FEMA  Privacy  Act  Regulatlans  are 
promnlgated  in  44  CFR  Part  6.  Record 
source  categories:  AH  records  are  FEMA 
generated  records  bssed  on  date 
submitted  by  the  enqrioyee. 

MOVMIOM  OPTW  ACn 

None. 
FEIIA/AIM»4 


Federal  Advisoiy  and  Odier 
Comarittee  FUes. 


Undassified. 


Office  of  Administrative  Support 
Federal  Baaergsucy  Management 
Agency,  WaaUngloa,  DC  20472; 
NatioDal  BsM^ysBcy  Training  Center. 
Fedanl  ^MrgBB^  MaDagsBBant 
Agmcy.  18625  Se^  SrtoB  At 
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Eminitsbiirg.  Maryland  21727;  and  all 
Regional  offices.  Addresses  for  the 
Regional  Offices  are  Ksted  in  Appendix 
AA. 


Federal  government  employees  on 
FEMA  internal  committees  and  on 
interagency  committees;  architects  and 
engineers  and  other  persons  who  are 
aHKrinted  to  the  FEMA  sponsored 
Fednal  advismy  committees- 


CA' 


OF  MCOROe  M  TW  tVtTIM: 


Government  employees — name,  office 
address  and  name  of  employing  agency; 
Nongovernment  employees — 
biographical  material  including  name  of 
employer,  title,  address,  legal  voting 
residence,  place  and  date  of  birth, 
marital  status,  military  service, 
education,  registration  in  professional 
societies  woiic  experience,  record  of 
performance,  publications  authored, 
membership  on  other  boards  or 
committees,  professional  awards,  and 
other  information  which  can  be  used  to 
determine  fitness  of  individual  to  sit  on 
the  committee,  such  as  description  of 
private  associations. 

AinNOWTV  KM  MAMrSNMIGl  or  TNI 


Pub.  L  92-463,  Federal  Advisory 
Committee  Act  E.0. 12024,  EO.  12127  of 
March  31, 1979,  E.0. 12148  of  luly  20. 
1979,  and  Reoiganization  Han  No.  3  of 
137a 

rjwosHi);  *■ 

For  the  purpose  of  maintaining  a  list 
of  members  of  the  various  Federal 
ddvisoiy  committees.  FEMA  internal 
committees,  and  interagency  committees 
in  order  to  provide  them  with 
information  on  committee  functions, 
meeting  dates,  agendas,  and  other 
purposes  for  managing  the  committee 
activities.  To  ensure  that  FEMA 
participation  in  private, 
nongovernmental  associations,  societies, 
etc  is  limited  only  to  the  extent  of 
FEMA  interest  therein;  to  assure 
preparation  and  submittal  of  certain 
input  information  that  is  needed  for  the 
reports  required  by  laws  and  issuance 
cited  above;  and  to  provide  a  tool  with 
which  top  management  can  assure  that 
the  terms  of  the  regulations  regarding 
the  creation  and  use  of  committees  are 
being  complied  with. 


ROUTMiMaor 

THKsysim, 


CATMOMnOP 

ortucHUMs: 


Routine  uses  may  include  any  of  the 
uses  listed  in  Appea^bi  A. 


Paper  records  are  maintained  in  file 
folders. 


By  name  of  the  committee,  society,  or 
association:  alphabetically  by  name  of 
individual  Federal  advisory  conmiittee 
member. 


Paper  records  are  maintained  in 
locked  containers  and/or  room.  All 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  non- 
business hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleaned  and  trained. 


Minutes  of  Federal  adviswy 
committee  meetings  and  committee 
member  files  are  covered  by  FEMA 
Schedule  Nl-311-86-1. 5-A  and  are 
permanent  Administrative  files  are 
maintained  for  10  years. 


tVSTIM  IIAIUOBKS)  AND  i 

Director.  Office  of  Administrative 
Support  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472;  all  Regional  Directors  of  FEMA. 
addresses  era  listed  in  Appendix  AA. 

KOmCA-nON  PfMCCDUNBt: 

Individuals  wishing  to  inquira 
whether  tfiis  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  full  name  of  the      ' 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RCCOm  ACCESS  MOCBMMC 

Same  as  Notification  procedures 
above. 

COWTIITWO  WICOIID  WIOCHWHfS; 

Same  as  Notification  procedures 
above.  The  letter  should  state  cleariy 
and  concisely  what  information  is  being 
contested  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


tSOUnCCCAT 

Biographical  information  submitted  by 
government  or  nongovernmental 
individuak  nominated  for  membership 
on  Federal  advisory  committees. 


PnOVMMMS  OC  TNK  ACit 

None. 
FEHA/EX-I 


Biographies. 

SICUWITV  ClAIIWCATlOm 

Unclassified. 

SYSTiM  location: 

Office  of  External  Affairs.  Public 
Affairs  and  Intergovernmental  Affairs 
Division.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472;  National  Emergency  Training 
Center,  Federal  Emergency  Management 
Agency,  Emmitsburg,  Maryland  21727; 
and  Regional  Directors  of  FEMA. 
addresses  are  listed  in  Appendix  AA. 

CATMOmSS  OP  MOIVNNIALS  COVERED  BV  TMB 


Key  FEMA  Headquarters  and 
Regional  staff.  State  and  local 
Emergency  Management  Directors/ 
Coordtoators,  members  of  the  FEMA 
Advisory  Board,  and  guest  lecturers  at 
the  National  Emergency  Training 
Center. 

CATEQOMES  OP  RECORDS  M  THE  system: 

(a)  Office  of  Public  and 
Intergovernmental  Affairs  files  contain 
biographies  of  key  officials  from  FEMA, 
includh:ig  Headquarters  and  Regional 
offices,  state  and  local  emergency 
management  officials,  key  State  and 
local  emergency  management  officials 
and  members  of  the  F^4A  Advisory 
Board;  (b)  Regional  files  contain 
biographies  of  key  Regional  officials  and 
State  and  local  Emergency  Management 
Directors/Coordinators  within  regional 
geographical  boundaries.  Includes 
FEMA  Form  70-16,  Notice  of 
Appointment  of  Emergency 
Management  Directors/Coordinators;  (c) 
National  Emergency  Training  Center 
files  contain  biographies  of  guest 
lecturers  and  other  key  officials. 

AUTHORnrV  POR  MUUNTENANCS  OP  THE 

system: 

44  U.S.a  3101;  E.0. 12148;  E.6. 12127, 
and  Reorganization  Plan  No.  3  of  1978. 

puRPOSs(s): 

For  the  purpose  of  preparing  speeches, 
correspondence  and  other  public 
releases  in  coimection  with  emeigency 
management  programs. 


Ib  response  to  lequesfs  from  the 
media  and  any  member  of  the  pnUic 
requesting  biographical  data  on  key 
F^4A  officials,  names  and  addresses  of 
the  State  and  local  Emergency 
Management  Diiectors/Coordinators. 
and  tlmras^  Issaanoe  of  pobUc  releases. 
Ine  biograpfaies  of  guest  lecturers  are 
used  as  backgroimd  in  introducing  tfie 
lecturers  to  audianoes  attending  die 
particular  event 


STORAOS: 

Paper  records  in  file  folders. 


(a)  Key  FEMA  officials  and  guest 
lecturers  at  the  National  Emergency 
Training  Center  are  filed  alphabetically 
by  name;  (b)  State  and  local  Emergency 
Management  Diractors/Coordinators  are 
filed  alphabetically  by  State. 


Paper  records  In  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessbile 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 


Records  are  covered  by  General 
Records  Schedule  14  and  FEMA 
Schedule  Nl-311-8fr-l.  iC-la. 
Biograirtdes  for  FEMA  trffidals. 
headquarters  and  regional  offices 
retained  in  active  file  until  end  ci 
calendar  year  after  separation  of 
employee,  then  retired  Federal  Records 
Center  for  permanent  retention.  The 
biographies  of  State  and  local  Directors/ 
Coordinators  are  retained  in  active  file 
until  end  of  the  calendar  year  after 
termination,  then  destroyed.  The 
biographies  of  guest  lecturers  are 
retained  for  purposes  of  the  lecturer  and 
if  no  longer  needed  for  future  lecturers, 
they  are  destroyed. 


SYSTm  MANAOER(S)  ANDi 

For  die  biographies  of  key  FEMA 
offidala-jAsidstant  Associate  IKrector. 
Public  and  Intergovernmental  Affaire 
Division.  Office  of  External  Affairs. 
Federal  Emeigenqy  Management 
Agents.  Washington.  DC  20472;  For 
State  and  local  Bmetgeaqr  Management 
Directora/Coordiaatora— Regional 
Director  for  the  pacific  State,  addresses 
are  listed  in  Ajqiendix  AA;  For  National 
Emergency  "nrafailng  Center  filea— 
IMrector,  Office  of  Training.  Federal 


EoMigen^  Management  Agency. 
NaticKoal  Emergency  Training  Center. 
16825  Seton  Avenue,  Bmmitsbttig. 
Mar^dand  21727. 


Inquiries  should  be  addressed  to  the 
appropriate  syMem  manager.  Wfttlen 
requests  should  be  clearly  maiked, 
Trivacy  Act  Raqnest"  on  the  envek^ 
and  letter.  Include  foil  name  (rf  the 
individual  some  type  of  appropriate 
personal  identification,  and  cuRoit 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license.  em|doying  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 

Same  as  notification  procedure  above. 
The  letter  should  state  cleariy  and 
concisely  vihat  information  is  bedng 
contesteid,  die  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
infonnation  sou^t 

FEMA  Mvacy  Act  Regnladons  are 
promulgated  fai  44  CFR  part  0. 


Ilie  key  officials  on  whom 
biographies  are  maintained  and  odier 
knowledgeable  sources. 


None. 
FEMA/EX-a 


President's  and  Director's  Award 
Nominees. 


Unclassified. 

SYSTEM  LOCATMM: 

Office  of  External  Affairs.  Public 
Affaire  and  InteigDveinmental  Afiiain 
Division.  Federal  Emergency 
Management  Agency,  WasUngton,  DC 
20472.  ' 


Individuab  Dominated  to  receive  the 
Presidenf  B  Award  for  Ontstanding 
Public  Safety  Service  and  indivkhials 
nominated  to  receive  die  Dfredor's 
Award  for  Distinfoished  PuUk:  Safoty 
Service. 


NasM  md  address  of  die  candidate, 
his/her  positioa  and  tMe.  «^edier  die 


nominadon  is  for  die  President's  or 
Director's  Award,  the  public  agency 
swved.  the  locale  wban  the  candidate 
peifbrms  his/her  duties,  the  name  of  the 
nominating  officiaL  a  summary 
deseriptioa  of  the  outstanding 
contr&ution.  distingnished  service  or 
extraordinary  valor  of  the  nominee,  and 
the  relevant  dudes  relating  thereto,  and 
copies  of  any  published  factual  accounts 
of  the  nominee's  acconqilishments. 


OPTNB 
SYSTEM: 

15  U3.C  2214;  E.0. 12127^  B.0. 12148; 
and  Reorganization  Plan  Na  3  of  1978. 

punpos8(s)E 

For  the  purpose  of  selecting 
individuals  who  have  been  nominated  to 
receive  the  President's  Award  for 
Outstanding  Public  Safety  Service  and 
the  Directors  Award  for  Distinguished 
Public  Safety  Service. 


(a)  President's  Award  Nominees- 
Information  about  individuals 
nominated  for  the  President's  Award  is 
provided  to  selected  memben  of  the 
public  safety  community,  including  but 
not  limited  to,  fire  safety  and  protection 
organizations,  state  fire  mar^ab  and 
firefighters,  civil  defense  officers,  and 
law  enforcement  corrections  or  court 
officen  in  connection  with  the 
evaluation  and  selection  of  recipients. 
Information  is  also  provided  to  the 
Department  of  Justice,  and  the  Executive 
Office  of  die  President  (b)  Director's 
Award  Nominees — Information  is 
provided  to  selected  memben  of  the  fire 
service  and  dvil  defense  community, 
including  but  not  limited  to,  fire  safety 
and  protection  organizations,  state  fire 
marshals,  firefighten  and  civil  defense 
officials  in  connection  with  the 
evaluation  and  selection  of  recipients. 
When  it  appeaa  that  a  nominee's 
accomplishments  are  in  the  area  of  law 
enforcement  nominations  may  be  sent 
to  the  Department  of  Justice. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 


NITNESYSraM: 


Paper  records  in  file  folders. 


Filed  by  file  number  and  ooss- 
reCsrenced  alphabetically  by 
name. 
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Paper  records  are  retained  in  a  lodged 
container  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  security  personnel  during  non- 
business hmirs.  Records  are  retained  in 
areas  accessible  cmly  to  authorized 
personfiel  who  are  properiy  screened, 
cleared  and  trained. 


Pending  aiq>roval  of  the  Archivist 


I) 

Assistant  Associate  Director,  Public 
and  Intergovernmental  Affairs  Division, 
Office  of  External  Affairs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472. 


Inquiries  should  be  addressed  to  the 
Mystem  manager.  Written  requests 
should  be  deariy  marked,  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 
Ccmtesting  records  procedure:  Same  as 
notification  procedure  above.  The  letter 
should  state  deariy  and  concisely  what 
information  is  b«dng  contested,  the 
reasons  for  contes^!ig  it,  and  the 
proposed  amendment  to  the  information 
sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  e. 

Heads  of  Federal  government 
departments  and  agendes,  governors  of 
states  ot  territories,  or  diief  executives 
of  any  general  governmental  unit  within 
any  state  or  territory. 


OriNBMT: 

None. 

FEMA/FIA-I 

•varaHMNHK 
Federal  Crime  Insurance  Program. 


Unclassified. 

•vaTMlOeATMH: 

Various  offices  of  a  servicing  agent 
under  contract  to  the  Federal  Insurance 
Administration,  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472. 


CK 


O^MMVBIMU 


Individual  policyholders. 

CATMOMU  or  MCOflM  M  TNI  tvtme 

FEMA  Form  81-11.  Residential  Crime 
Insurance  Policy;  FEMA  Form  81-12, 
^(plication  for  Residential  Crime 
Insurance  Policy:  FEMA  Form  817-13, 
Commerdal  Crime  Insurance  Policy; 
FEMA  Form  81-14,  Application  for 
Commerdal  Crime  Insurance  Policy; 
FEMA  Farm  81-41  Woricsheet— Building: 
FEMA  Form  81-41a  Woricsheet^ 
Building  (Continuation);  FEMA  Form  81- 
40  Woricsheet— Contents/Personal 
Property;  FEMA  Form  81-46  Crime 
Insurance  Sworn  Statement  and  Proof  of 
Loss;  FEMA  Form  81-61.  Policy  Change 
Request;  FEMA  Form  81-36.  Abstract  of 
Residential  Policy  Information;  FEMA 
Form  81-37.  Abstract  of  Commerdal 
Policy  Information.  These  records 
indude  such  information  as  names  of 
polic^olden  addresses  of  insured 
premises;  type  of  premises;  amounts  and 
types  of  insurance  desired;  annual 
premiums;  daims  information;  record  of 
claim  payments;  record  of  premium 
payments;  agent's  name  and  address; 
other  insurance  hdd  by  policyholder; 
inspection  report  or  protective  devices. 
This  system  contains  the  taxpayer's 
identification  number  (which  may  be  the 
sodal  security  number). 

OPINi 


Urban  Property  Protection  and 
Reinsurance  Act  of  1068;  12  U.S.a 
1749bbb.  et  seq.;  E.0. 12127. 

PUIW0M(S)C 

For  the  purpose  of  verifying  coverage 
of  Federal  Crime  Insurance,  issuing 
polides,  daims  adjusting  and  billi^ 
procedures. 


CATMOMUOr 

orwcNuan: 

To  the  servicing  company  for  the 
contract  and  insurance  adjustment  firms 
retained  by  the  servicing  company  for 
billing,  verification  of  coverage,  daims 
adjusting  and  issuance  of  poUdes;  to 
property  loss  reporting  bureaus;  to  State 
Insurance  Departments  and  insurance 
companies  investigating  firaud  or 
potential  fraud  in  connection  with 
burglary  or  robbery  claims;  to  State 
property  insurance  facilities,  private 
sector  property  insurers;  and  insurance 
agents  and  briers  for  tlie  purpose  of 
providing  crime  insurance  to  Federal 
crime  insurance  policyholders  prior  to 


and  following  the  eiqiiratiiHi  of  the   . 
Federal  Crime  Insurance  Program. 

Routine  uses  may  indude  Nos.  1, 2, 3, 
5  and  8  of  Appendix  A. 


TO 


Disdosures  pursuant  to  5  U.S.C 
5S2a(b)(12):  Disdosures  may  be  made 
from  this  system  to  "consumer  reporting 
agendes"  as  defined  in  the  Fair  Credit 
Reporting  Act  (16  U.S.C  1681a(f)  or  the 
Federal  Qaims  Collection  Act  of  1966 
(31  U.S.C  3701(a)(3)). 


Tape/disc  library  and  paper  files. 

HITMKVABNJTV: 

By  name  of  the  policyholders, 
taxpayer's  identification  number  (which 
may  be  the  sodal  security  number)  of 
policyholder  or  policy  number. 


Personnel  screenng,  hardware  and 
software  computer  security  measures; 
paper  records  are  maintained  in  locked 
containers  and/or  room.  AU  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properiy  screened,  deared  and 
trained. 


Information  is  partly  current  and 
partly  historical  Retention  of  records 
shall  be  for  6  years  or  until  no  longer 
needed.  Disposition  of  records  shall  be 
in  accordance  with  the  FEMA  Records 
Schedule  Nl-311-86-1. 2A12  and  2A13. 


Federal  Insurance  Administrator, 
Federal  Emergency  Management 
Agency.  Washington,  DC  20472. 


NOnnCATION 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identffied 
above.  Writtm  requests  i^ould  be 
dearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  indude  full  name  of  the 
individual  some  type  of  appropriate 
personal  identification,  anid  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  diat  is. 
driver's  license,  employing 
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organization's  identification  card,  or 
other  identificaticm  card 


Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above.  The  letter  should  state  deariy 
and  condsely  what  information  is  being 
contested,  tfie  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulatioiis  are 
promulgated  in  44  CFR  part  6. 


•  SOUnCSCAT 

Individual  policyholders;  police 
reports  (for  verification  of  daims  data); 
servicing  companies  (for  verification  of 
daims  data).    1 1 

MOVmONS  or  TIM  ACTt 

None. 
FEMA/RA-a 


National  Flood  Insurance  ^>plication 
and  Related  Documents  Files. 


Unclassified,  i 

•vtrm  bOCATMBi 

Various  offices  of  a  servicing  agent 
under  contract  to  the  Federal  Losurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  Copies  of  some  of  the  files  an 
also  provided  to  the  FEMA  Regional 
offices  when  additional  information  is 
requested  from  flieir  respective  offices. 


CA' 


orMOnnouAU 


Applicants  for  individual  flood 
insurance  and  individuals  insured. 


CATlQOMtt  or  NKONOO  M  TMl  SVSmB 

Flood  insurance,  policy  issuances  and 
administration  reco^  and  daims 
adjustment  records,  including  HUD 
Form  1650  and  FEMA  Form  81-64, 
Applicaticms  for  Participation  in  die 
National  Flood  Insurance  Program; 
FEMA  Form  81-16.  Flood  Insurance 
Application:  FBMA  Form  81-18,  Flood 
insurance  General  Change 
Endorsements;  FEMA  Form  81-23. 
Request  for  Policy  Processing  and 
Renewal  Informatkm:  FEMA  Form  81- 
17.  Flood  Insurance  CanoeUatUui/ 
Nullification  Request  Form:  policy 
questionnaires;  FEMA  Form  81-67  Flood 
Insurance  Preferred  Risk  Pdicy 
Application;  FEMA  Form  81-31. .    i. 
National  Flood  losurance  Program    : 
Elevation  CertiSe«te;.FEMA  Fixm  81-:66, 


National  Flood  Insurance  Program 
FlcKxi^roofing  Certificate:  FEMA  Form 
81-25  V  Z<me  Risk  Factor  Rating  Form; 
FEMA  Form  81-4a  National  Flood 
Insurance  Program  Worksheet — 
Contents:  FEMA  Form  81-41,  National 
Flood  Insurance  Program  Worksheet — 
Building;  FEMA  Form  41a,  National 
Flood  Insurance  Program  Wcnksheet — 
Building  (Cmitinuation);  FEMA  Form  81- 
42,  National  Flood  Insurance  Proof  of 
Loss;  FEMA  Form  81-43,  National  Flood 
Insurance  Program  Notice  of  Loss; 
FEMA  Form  81-44,  Statement  as  to  full 
cost  of  repair  or  replacement  under  the 
replacement  cost  coverage,  subject  to 
the  terms  and  (xmditions  of  the 
Standard  Flood  Insurance  Policy:  FEMA 
Form  81-45,  Adjuster's  Short  Form 
Report;  FEMA  Form  81-67.  National 
FImxI  Insurance  Program  Preliminary 
Report  FEMA  Form  81-58,  National 
Flood  Insurance  Program  Final  Report 
FEMA  Form  81-69.  National  Flood 
Insurance  Program  Narrative  Report 
and  FEMA  Form  81-63  Natioiud  Flood 
Insurance  Program  Cause  of  Loss/ 
Subrogation  Report  TUs  system  may 
also  contain  information  regarding  the 
name  of  the  bank/lender,  diate  of 
mortgage,  address  of  bank/lender  and  if 
available,  information  on  every  loan 
placed  on  the  property  during  the 
current  owner's  tenure.  This  system 
contains  the  taxpayer's  identification 
number  (which  may  be  the  sodal 
security  number). 

AUTHOMTV  rON  HAMTINANCI  or  TM 


National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Ad  of 
1973. 42  U.S.C  4001.  et  seq.;  5  U.S.C  301. 
Reorganization  Plan  No.  3  of  1978.  and 
EO.  12127. 


For  the  purpose  of  carrying  out  the 
National  Flood  Insurance  Program  and 
verifying  nonduplication  of  benefits. 


To  property  loss  reporting  bureaus. 
State  insurance  departments,  and 
insurance  companies  investigating  fraud 
or  potential  fraud  in  connection  with 
claims,  subject  to  the  approval  of  the 
Office  of  Inspector  Gennal  FEMA;  to 
insurance  agents,  brokers,  adjusters, 
and  lending  institutions  for  carrying  out 
die  purposes  of  die  National  FIckmI 
Insurance  Program;  to  Small  Business 
Administration,  the  American  Red 
Cross,  the  Fannen  Home 
Administration,  State  and  local 
government  individual  and  family  grant 
and  assistance  agendes,  induding  but 
not  limited  to  the  State  of  (Miio  Disaster 


Services  Agency  and  die  Johnstown, 
Pennsylvania  Redevelopment  Authority 
for  determining  eligibility  for  benefits 
and  for  verification  of  nonduplication  of 
benefits  following  a  flooding  event  or 
disaster  to  Write- Your-Own  companies 
as  authorized  in  44  CFR  62.23  to  avoid 
duplication  of  benefits  following  a 
flooding  event  or  disaster  and  for 
carrying  out  the  purposes  of  die 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  agendes  so  as  to 
permit  such  agendes'  to  assess  the 
degree  of  finandal  burdens  toward 
residents  such  as  States  and  local 
government  might  reasonably  expect  to 
assume  in  the  event  of  a  flooding 
disaster,  and  to  further  the  flood 
insurance  marketing  activities  of  the 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  and  assistance 
agendes  wUch  furnish  to  the  Federal 
Insurance  Administration  the  names 
and  addresses  of  policyholders  for 
purposes  consistent  with  the  relocation 
projects  of  the  Federal  Insurance 
Administration  and  acquisition  projects 
under  the  National  Flood  Insurance 
Program  carried  out  pursuant  to  section 
1362  of  the  National  Flood  Insurance 
Act  of  1968.  as  amended,  and  to  State 
and  local  government  agendes  who 
provide  the  names  and  addresses  of 
policyholden  and  a  brief  general 
description  of  dieir  plan  for  acquiring 
and  relocating  their  flood  prone 
properties  for  review  by  the  Federal 
Insurance  Administrator  to  ensure  that 
their  State  and/or  local  government 
agency  is  engaged  in  flood  plain 
management  improved  real  property 
acquisitions  and  relocation  projects 
consistent  with  the  National  Flood 
Insurance  Program;  and,  upon  die 
approval  by  the  Federal  Insurance 
Administrator,  that  the  use  is  in 
furtherance  of  the  flood  plain 
management  and  hazard  mitigati(Hi 
goals  of  the  Agmcy,  to  State  and  local 
government  agendes  and  munidpalities 
to  review  National  Flood  Insurance 
Program  policy  and  daim  files  to  assist 
them  in  hazard  mitigation  and  flood 
plain  management  activities  and  in 
monitoring  compliance  with  the  flood 
plain  management  measures  duly 
adopted  by  the  community:  to  State 
governments,  federal  agendes,  and 
federal  finandal  instrumentalities 
responsible  for  the  supervision. 
aiqiroval  regulation  or  insuring  of 
banks,  saviiigs  and  loan  assodati<ms  or 
similar  institutions,  all  for  carrying  out 
the  purpose  of  the  National  Flood 
Instance  ftopwn:  the  property  - 
address,  flood  zone  identifier,  date  of  ' 
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polkf  imi.  and  viAm  ofpoUcy,  niriy 


in  or  plan^^  to  «B(4ft  ki  MttvitlM  to 
■ukat  or  aatet  te  Badcattag  tktt  sals  «f 
fload  iaaaraaoa  polldaa  aedar  tha 
NatioMl  Flaod  laavaaea  horaia. 

RouttaM  aaaa  nay  indiKla  Noa.  1.  Sk  •» 
and  8  of  Appaofdix  A. 


Diaclosurea  ptirauant  to  S  US.C 
652a(b)tl2):  Dfadosoze*  may  be  made 
from  ttd>  sjsleiu  to  lumnHUicr  reymUug 
agendet"  aa  deflned  in  dw  Fkir  CreAt 
ReportiBg  Act  (15  U&C  MSlaffl  or  die 
Federal  dafma  Ckdlectfon  Act  (rf  1908 
(31  U5.C  S7W(a)(S)). 


KfagB^ic  Tape/disc/ Am  and  paper 
files. 


of  Aa  poUcjrkddera  and 


Pvaonael  CGraaaiDfr  katdwara  and 
aoftwaie  compBter  aacarity  maaiirea; 
paper  lacocda  ace  maintainad  in  lod(ad 
contatoan  aod/or  looiA.  All  racorda  are 
maintained  in  areaa  diat  are  aacarad  by 
bnilding  gaaida  during  nea-bnalnaiia 
honra.  Baoorda  are  lataiaad  in  aiaaa 
nrrnaiihh  onfy  to  aaduvixad  paiaonnel 
who  are  prapvty  acreened,  cleared  and 
trained. 


Po&y  records  are  kept  aa  long  as 
insuraoce  is  deaited  andpremiimis  paid, 
and  for  an  appropriate  time  thereafter 
and  claim  reoirds  are  kqit  for  6  years 
and  3  montiba  after  final  action,  tmleas 
litigatiaa  exists.  Disposition  of  records 
shall  be  in  accordance  wlthFEIIA 
Records  Schedule  Nl-Sll-aB-l.  2AI2 
and  2A13. 


Federal  fasarance  Adiwlnfatratof, 
Federal  Bneigency  ManagemBiit 
Agency.  Waridagton.  DC  2IM7X. 

IndMdiiala  wisUag  to  iaqaiie 
whether  tUa  syslSBi  of  raoorda  oontatoa 
faiformatiflB  ^oat  themaebes  shoaM 
ccmtact  the  ayatam  manapr  ideadfiad 
abwa.  WiMtaa  raqaeato  sMKud  be 
clMTly  markad  Tihnicy  Act  Raqoeat" 
on  the  ewehipa  and  letter.  Raqoasta 
should  indadahMaaaiaoi  the 
indBvidnak  sobm  type  of  ap|iia|utete 


personal  identificatian.  and  current 

Fdrpanoaal  viaits.  d»  todividaak 
should  be  dbia  to  ptmride  aome 
acceptable  idsKlifieatiaB.  that  ia, 
drtwr^aBcenae.eBspkiyiag 
orgauaatfem's  idsnttficatioa  card,  or 
other  idestificatkm  card. 


Same  as  Notificatton  procedarea 
above. 

Same  as  Notificatifm  procednres 
above.  The  tetter  shoaU  state  cleady 
and  concisely  what  infonnatian  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  propoaad  amendment  to  the 
inforautian  sought. 

FEMA  Privacy  Act  RegnTations  are 
promulgated  in  44  CFR  part  6. 

Individuals  vdio  fl^ly  ^  flood 
inwin'n*^  under  die  National  Flood 
Insurance  Program  and  individuals  wdio 
are  insured  under  the  program. 


None. 
FEIIA/QC-1 


aaimeO&igation)> 

SICUMTV  CmSSVICATIOK 

Limited  Access.  CotaiB  nootds  or 
information  in  this  system  may  be 
pfovidad  security  safagoards  equivalent 
to  the  protectioBol  Top  Secret  dasaified 
iaforaiBtiosL. 


Office  of  General  Counsel  Federal 
Emergency  Management  Agen^, 
Wasbingtin.DC2047X 


oaamviMntta 


BTTNi 


Aoy  todividaaL  wbedter  a  FEMA 
employee  er  noo-FEMA  employee.  «dio 
asserts  a  rnoedy  firm  FEMA  for  some 
alleged  iajaxj  to  sakl  indtridual  or 
property. 


Files  contain  daims,  confilatoto  or 
docamento  or  any  of  tbeee  meana  by 
whidi  an  indifvidaal  aasoto  a  reesady 
fraas  FEMA  iar  somtt  alleged  ii^aiy  to 
said  individnal  or  |Hopartr>  te  data  and 
docDBsento  snbadttad  to  soppoit  of  die 
daims;  the  data  and  dociuBanto 
obtained  in  making  a  dedaton  or 
determinatka  en  sack  dains.  iadadtaig 
any  afpaab  and  any  ofter  rdevaat 
materials:  indading  btigattaa  flte  tf  sack 
devenpa. 


5  U.S.C  301;  44  U.S.C.  3iau  31  U.SXI 
240  et  seq4  E.0. 12127;  E.a  12148; 
Reorganization  Plan  No.  3  of  1978;  28 
U.S.C  2871  et  seq.;  and  any  specific 
authority  dspandtog  OB  te  aatsn  of  tke 
daim. 


For  die  pmpoae  ol  prooeaaiDS  daiBH 
and  detendning  die  validity  of  dw 
daim. 


To  those  former  FEMA  employees, 
former  servicing  company  en^doyees. 
contractors,  subcontractors,  or  any 
expert  whose  opinion  is  sougjit  to 
connectioB  with  tka  proraaaiag. 
investigation,  approval  or  denial  of  aqy 
daim(8)  or  in  the  prosecution  or  defense 
of  litigation  or  preparation  tat  litigaticm 
before  a  Court  or  a  proceeding  before  an 
adjudicative  body  before  which  FEMA 
is  authorized  to  appear,  to  other 
investigative  or  similar  authorities 
responsible  for  investigating  or  maldng 
recommendations  on  oomptsints  or 
daims,  whether  or  not  a  part  of  FEMA 
or  some  other  agency;  to  decisionmaking 
authorities  outside  of  FEMA  when 
reqairad  by  law.  regulatioa  w  order;  to 
the  Departinent  of  Jastice,  privato 
attomeyfs)  handling  or  conaideftog 
handliiv  a  ratified  sobfogation  action  or 
one  diat  may  be  ratified,  and/or  a  Coait 
or  ad|udicative  body  to  die  event  a 
proceeding  befinre  it  invtdves  (a)  tlie' 
Fedoal  Emergency  Management 
Agency  (FEMA).  any  component  of 
FEMA.  or  any  emidoyee  of  FEMA  ia  kia 
or  her  offidal  capadty.  (b)  any 
employee  of  FQIA  to  kis  or  her 
to(hvidual  capadty  where  the 
Department  of  Jo^Ooa  kaa  ayeed  to 
represent  suck  anptoyea;  (c)  the  United 
States  wh»e  FEMA  determinea  that  die 
daim.  if  suocessfaL  ia  kkely  to  aSed  it. 
its  operattona,  or  any  of  ite  eoofionents; 
or  (d)  an  inaared  or  foimer  iaaared  of 
FEMA  or  any  of  dta  pmpana  adddi 
FEMA  adnuniaters.  FEMA  may  dtodoae 
sudi  records  as  it  deema  rdenrant  or 
necessary  to  tke  Departnant  of  Jaatioab 
private  attomeyta)  handling  or 
considering  handling  a  ratified 
subragatioB  actlOB  or  ona  dut  may  be 
ratified,  and/or  a  Court  or  ad|ndicative 
body  vdwB  it  kaa  detendned  diat  any  of 
dw  above-retorenoed  has  an  totaraat  to 
the  litigation  or  the  proceedtog  and  aadi 
records  are  determined  by  FEMA  to  ba 
aigualdy  idevant  ttareto  and  sndi 
tfecflinpaflUawidkdta 


purpose  for  which  the  records  are 
collected. 

Additional  routine  uses  may  todude 
Nos.  1,  2, 3, 5. 6  and  8  of  ^pendix  A. 
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DiacijOsuaiTO 
aamCTSs; 

Disdosure  pursuant  to  5  U.S.C 
552a(b)(12]:  EMsdosures  may  be  made 
from  this  system  to  "consumer  reporting 
agendas"  as  defined  to  the  Fair  Qedit 
Reporting  Ad  (15  U.S.C  1681a(f)  or  die 
Federal  Claims  Collection  Ad  of  1968 
(31  U.S.C  3701(a)(3)). 

KucKS  AND  MAcncis  ran  tToama, 
BgTwiavwio,  accMSBiQ,  waTaaano,  and 
DOMsaio  OF  RBcoNDS  Bi  TM  avtriM: 

eroRAQi: 

These  records  are  matotained  to  file 
folders. 

amnEVABnjTv: 

Filed  alphabetically  by  name  withto 
general  subject  matter  files 

aAPEOUARDS: 

Paper  records  to  a  locked  contatoer 
and/or  room.  All  records  are  matotatoed 
to  areas  that  are  secured  by  building 
guards  during  non-busmess  hours. 
Records  are  retamed  to  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  deared  and  tramed. 
To  the  extent  that  this  system  todudes 
records  or  information  which  is 
classified  under  an  existing  Executive 
Order,  such  reoords  or  information 
would  be  provide  security  safeguards 
equivalent  to  the  protection  of  Top 
Secret  classified  information  and  access 
would  only  be  provided  on  a  verified 
need-to-know  basis. 

RTTEIfTION  AND  nSPOSAl: 

Files  are  retatoed  for  10  years  after 
final  dedsion  and  then  destroyed. 
Disposition  of  records  shall  be  to 
accordance  widi  FEMA  Records 
Schedule  Nl-311-«6-l.  1F2. 

avrmi  Maiuoiaca)  and  Aooaess: 

General  Counsel  Federal  Emeigency 
Management  Agency,  Washington.  DC 
20472. 

NormcATioN  raocaouaE 

When  litigatton  occurs,  information 
bom  other  systems  of  records  may  be 
tocorporated  into  the  case  file,  to  certato 
instances,  the  tocorporated  information 
may  be  material  wMch  the  Privacy  Ad. 
at  5  U.S.C  552a(k)  (1).  (2),  and  (5). 
permite  an  agency  to  exempt -from 
certato  provisions  of  the  Act  To  the 
extent  diat  such  exempt  material  is 
tocorporated  toto  the  litigation  file,  the 
Director,  Federal  Emergency 
Management  Agency,  has  detenntoed 
that  the  material  as  it  appears  to  this 


system  should  be  exempted  from 
subsections  (c)(3).  (d).  (eMl),  (e)(4)  (G). 
(H).  (I)  and  (f).  of  die  Privacy  Ad.  5 
U.S.C  552a.  pursuant  to  5  U.S.C  652a(k) 
(1),  (2),  and  (5).  To  the  extent  that  tills 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  notification, 
access  and  contesting  procedures.  A 
determination  as  to  toe  applicabUity  of 
an  exemption  as  to  a  specific  record 
shall  be  made  at  the  time  a  request  for 
notification,  access,  or  contesting  is 
received,  toquiries  shoidd  be  addressed 
to  the  system  manager.  Written  requesto 
should  be  dearly  marked.  "Privacy  Ad 
Request"  on  the  envelope  and  letter, 
todude  full  name  of  the  todividual,  some 
type  of  appropriate  personal 
identification,  and  ciurent  address. 

wicoiuw  ACCTtt  fwocpmnri: 
Same  as  notification  procedure  above. 

cowreanMO  aecowoa  rnocaouRE 

Same  as  notification  procedure  above. 
The  letter  should  stete  dearly  and 
condsely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Ad  Regulations  are 
promulgated  to  44  CFR  part  6. 

RECORD  sounca  CATBOOaiEa: 

Claim  or  similar  documents  with 
supporting  evidence  submitted  by 
daimant  Government  employees; 
members  of  the  public  and  writoesses 
and  informants. 

avamis  EXEnmD  moM  CBiTAM 
PROvisioiis  OP  THi  act: 

When  litigation  occurs,  information 
bom  other  systems  of  records  may  be 
tocorporated  toto  the  case  file,  to  certato 
Instances,  the  tocorporated  information 
may  be  material  which  the  Privacy  Act 
at  5  U.S.C  552a(k)  (1),  (2),  and  (5). 
permite  an  agency  to  exempt  from  , 

certato  provisions  of  the  Act  To  the 
extent  that  such  exempt  material  is 
tocorporated  toto  the  litigation  file,  the 
Director,  Federal  Emergency 
Management  Agency,  has  detenntoed 
that  toe  material  as  it  appears  to  this 
system  should  be  exempted  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)  (G). 
(H).  (I)  and  (f),  of  toe  Privacy  Act  5 
U.S.C  552a.  pursuant  to  5  U.S.C.  5S2a(k) 
(1),  (2),  and  (5).  Rules  have  been 
promulgated  in  accordance  wito  toe 
requiremente  of  5  U.S.C  553  (b),  (c)and 
(e)  and  have  been  published  to  44  CFR 
6.87.  The  Office  of  General  Counsel, 
pursuant  to  5  U.S.C  552a(d)(5),  reserves 
toe  right  to  refuse  access  to  information 
compUed  to  reasonable  antidpation  of  a 
dvil  action  proceeding. 


naM/eovT-1 


National  Defense  Executive  Reserve 
System. 


Unclassified. 

ay  a  IBM  location: 

Records  may  be  matotatoed  to  toe 
personnel  office,  emergency 
preparedness  unit  or  otoer  designated 
offices  located  at  toe  local  installation 
of  toe  Department  or  Agency  which 
currently  employs  toe  todividual 

CATBOORXa  OF  aaMVmUAtB  COVBm  BY  THi 


Applicanto  for  and  tocumbento  of 
NDER  assignments. 

CATKOORIBS  OP  RECORDS  Bl  THB  8V8TBM: 

The  system  conteins  FEMA  Form  85- 
3,  National  Defense  Executive  Reserve 
Qualifications  Stetement  which 
tocludes  such  items  as  name,  date  of 
birth,  sodal  security  number,  and  otoer 
personnel  and  administrative  records, 
skills  toventory,  training  data,  and  otoer 
related  records  necessary  to  coordtoate 
and  administer  toe  NDER  program. 

AUTHORmr  POR  MABITCNANeB  OP  THE 

svaTEM: 

Defense  Production  Ad  of  1950,  EO. 
11179  dated  September  22, 1964,  as 
amended  by  E.0. 12148  dated  July  20. 
1979. 

puRPoa^a): 

For  toe  purpose  of  establishing  unite 
of  toe  NDER  to  Federal  departmente  and 
agendes  to  accordance  wito  E.0. 11179. 
as  amended  by  E.0. 12148.  todividuals 
voluntarily  apply  for  assignments  but 
would  not  be  considered  government 
employees  to  perform  emergency  duties 
unless  toe  President  of  toe  United  Stetes 
dedared  a  mobilization.  Assignmente 
are  made  to  3  year  tocremento  and  may 
eitoer  be  redesignated  or  tenmnated. 
todividuals  may  at  any  time  request 
voluntary  termtoation. 


ROUTRMIMEBOP 

THE  BVaTBM,  aWURMNO  CA' 


(a)  Names  and  addresses  may  be 
made  available  to  toe  Assodation  of  toe 
National  Defense  Executive  Reserve  and 
toe  National  Defense  Executive  Reserve 
Conference  Assodation  to  fadlitete 
training  and  relevant  information 
dissemination  efforte  for  reserviste  to 
toe  NDER  program:  (b)  to  toe 
appropriate  agency  whetoer  Federal 
Stete,  local  or  fordgn,  charged  wito  toe 
responsibility  of  tovestigating  or 
prosecuting  a  violation  or  potential 
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violation  of  taw.  vdiether  (Ml.  < 
or  regulatory  in  natve.  and  whatfaer 
ariting  by  general  ttatoie  or  particular 
piugiaiB  statBte.  or  by  rsgiuatim,  mn  or 
iaaued  pursuant  thereto;  to  a  Federal, 
State,  or  local  agaacy  maintakiiin  dvil 
criminal,  regulatory.  Hcensiag  or  odter 
enforcement  infonnation  or  other 
pertinent  infonnation.  neb  at  canast 
Ucenaea.  if  naoeaaary.  to  obtain 
information  relevant  to  an  agency 

fUfdaimi  f^jyTirpinfag  tha  hfring  or 

retantion  (rf  an  employee,  the  iMoaaca 
of  a  lacurity  clearuica.  the  letting  of  a 
contract,  or  the  issoanca  of  a  fiorase, 
grant,  or  otfier  benefit;  (c)  to  the 
National  Aidihrea  and  Recoide 
Administration  during  records 
iiiriiMniiiiitiiil  imprf  tinna  fWTMhiic*^ 
under  authority  of  44  USXX  2904  and 
2906;  (d)  to  a  Member  of  Congress  or  to 
a  Cegpgesiopai  staff  member  in 
leaponse  to  anhiqaiiy  of  tas 
CoBgreaaieaal  offioB  made  at  the  raqaast 
of  the  iBdMdoal  aboat  whfoai  Ike  racocd 
is  ■fft*'^*****';  (a)  to  another  Federal 
agaai^.  to  a  coart.  or  a  party  1b  litigatian 
befae  a  coart  or  in  adiriatetiathre 
praoeeding  being  ooodncted  uf  a 
Fedenl  agency,  ailbai  when  nw 

g I  iMiii III  is  i  psrtj  In  a  |ndiriil 

proceeding  or  in  order  to  comply  with 
the  issoanoa  of  a  subpoena;  and  0)  to 
disclose,  in  response  to  a  request  for 
diato  waiy  or  for  appearance  of  a 
witnaaa.  infcrmatiea  ftat  i>  lalevaaf  to 
die  subject  Bettor  involwd  in  a  pefidbig 
judicial  or  administrative  proceeding. 


Raoords  SHiy  be  stored  in  iue  rulders, 
file  cardan  on  asteroficha.  and/or 
autoaMled  leoord  syatoma. 


penenel  data,  sIdUa  or 


Records  are  stored  in  locked  file 
cabinets  or  locked  rooms.  Automated 
rerwrna  are  preseoao  ny  lawncwu 
acceaapneadavae  and  eadtt  traib. 
Acoaae  to  reeerda  le  stifctly  Hiuitau  to 
thosei 

tpraperiy 


Recocda  aia  canmad  by  General 
Recocda  Scke^ik  lA  and  an  reigned 
for  5  years  i 


:  Aasodate  Dtoactar.  Natknai 
Preparedaeae  Daectoratow  Pedscal 
Emertacy  l/aneyant  Agpnry. 


Washk^tonu  DC  JOm;  wil 


and  aastpananto  of  NDCR  neerdata  Cor 
the  Federal  govenaaBt  ae  weB  aa  dM 
paraoanal  filee  for  aU  fndMdeala 
assigned  to  tke  Federel  BeiiimaiM  y 
Managsnaant  Agency.  Tke  Depeitaaots 
or  Aganciea  wfil  maiataiB  thrir  oam 
personnel  teoords  on  those  todividaua 
assigned  to  ttekiespeclive  Dveriment 

NOTmCaTWH  MNCBUBCK 

Individaab  wishing  to  Inqieire 
whetker  ttis  tysteB  of  racetda  contains 
infonutioa  aboirf  tbemaelvea  riMmld 
sabmit  thair  inqairiea  to:  (a)  NDER 
applicants/asaijptees  to  FEMA 
Headqaartera— federal  Emergency 
Management  Agency,  Associate 
Director,  Natkinal  Fteparedncae 
Directorate.  Washington,  DC  20^2;  (b) 
NDER  applicants/assignees  to  a  FEMA 
Regional  Office    Federal  ttneigency 
Managpnwint  Agency,  appropriate 
Regional  Directar  a«  identiflad  in 
Appendix  AA  to  FEMA  aysteme  of 
records  notkea;  (c)  NDER  ^ipkcanta/ 
assigneea  to  Federal  dq;»artmente  and/ 
or  agencies  other  than  FEMA— contact 
'the  agency  personnel,  emergency 
preparedness  unit,  or  Piivaqr  Act 
Officer  to  determine  location  of  records 
within  the  depeftaaent/eganey. 
Individuals  should  include  their  fiill 
name,  date  of  bhrdu  sodal  security 
number,  current  address,  and  type  of 
assignment/agency  they  applied  with  to 
be  an  NDER  reservists. 


Same  as  Notification  procedures 
above. 


Same  aa  Notification  procedures 
abofve.  The  letter  should  state  cteerly 
and  concisely  what  information  is  being 
contested,  the  reesons  for  contesting  it, 
and  ths  proposed  amemknent  to  the 
infomntion  soagkt 

FEMA  Mvecy  Act  Regidationa  are 
proaDndgated  ki44  CFR  pert  & 

Individuals  applying  to  or  esaitpied  to 
Fedenl  egendee  other  flian  FEMA 
shoidd  cenaah  the  apptopriato 
department's/agency's  Mvaey  Act 
Regolaliana  wild  can  be  found  in  ftat 
deparf  ent's/agency's  Code  of  Federal 
Rajnlatione  or  Fadeial  Beglster  notice. 


Tkeindtvidealato 
pifitsiiM  Priertohrieg 
NDERfcaetviat.te 


die  record 

laaa 
It 


tke  Office  of 


include  reference  ckecka  of  prior 


employers,  edocationel  institatlasHi. 
police  departments,  neighbt^Mode,  and 
present  and  (lest  friends  md 
acqaaintancee. 


osthbact: 


None. 


General  Lirestigathre  Files. 


Limited  Accesa.  Carteto  leoorda  or 

infonnation  in  this  system  may  be 
provided  security  safeguards  equivalral 
to  the  protection  of  Top  Secret  clas«fied 
information. 


BvsTCM  incaTMN; 


Cffice  of  Inspector  General.  Federal 

Emergency  Management  i 
Washington,  DC  20472. 


Any  individual  sn^wctod  of  vidating 
any  criiuiital,  dvil.  regelatary,  licensing 
or  odier  enforcement  laws;  wkedier 
Fedwral.  State,  local  or  fetelpi;  . 
witnesses,  employeas.  yentees.  and 
contractors. 


Invosligelive  reports  and  materials 
pertaining  to  aOegetions  of  fraud,  waste, 
abuse,  misraanagement,  vicrfationa  or 
lew  or  Busconduct  and  iiregBlarities  by 
individBals  covered  by  tke  systen^ 
individuals  subpoenaed  in  connection 
with  investigationa  and  listing  of 
subpoenaed  records;  the  subject  reooids 
may  contain  any  identifying  or  other 
relevant  infonnatitm  on  sidiject 
individuals  which  mlight  relate  to 
possible  violatlona  of  crimbial,  dvU. 
regulatory,  licensing,  or  oflier 
enforcement  lews,  uriiedier  Federal 
Stete.  local  or  foreign. 

AUTHoenmR 


Inspector  General  Act  of  1978^  5 
U.&&  app.  I,  sectkm  1-12:  ZO.  12127; 
Ea  1214t;  Reorganizstkm  Flan  No.  9  of 
1«78l 


For  tke  peipooe  of  praventkig  and 

detecting  fhred  abase.  cendacHeg  and 
supervising  aadito  and  JBaaatigatienB 
relating  to  programs  and  oparstionab 
infamring^eHsedeflkeestabliskewni 
about  problaaa  and  defictondes  relating 
toproBamaandi 


suggesting  corrective  action; 


iCATMonnsoe 
tor  MICH  usn: 

(a)  Referral  to  FaderaL  Stete, 
territorial,  local,  foreign,  investigative 
and/or  prosecative  authorities.  A  record 
tnm  any  of  FAIA's  systems  of  records, 
v^di  indicates  either  by  itself  or  fai 
combination  witii  other  information 
within  FEMA's  possession,  a  violation 
or  potential  violation  of  law,  whetiier 
criminal,  dvil  or  regulattny  in  nature, 
and  whether  arising  by  general  stetute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  die  relevant  records  in  the 
systems  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal  Stete.  territorial,  local  or 
foreign,  charged  with  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  thereto. 

(b)  Referral  to  suspension/debarment 
authorities,  internal  to  the  agency.  A 
record  from  any  of  FEMA's  systems  of 
records  may  be  disclosed,  as  a  routine 
use,  to  any  Federal  agency  responsible 
for  considering  suspension/debarment 
actions  where  such  racords  would  be 
germane  to  a  determination  of  the 
propriety /necessity  for  such  an  action. 

(c)  Referral  to  Federal  State,  local 
and  professional  licensing  boards.  A 
reccffd  frmn  any  of  FEMA's  systems  of 
records  may  be  disclosed,  as  a  routine 
use.  to  any  governmental  or 
professional,  licensing  authority  when 
such  record  reflecto  on  the 
qualifications,  either  moral  educational 
or  vocational  of  an  individual  seeking  to 
be  licensed. 

(d)  Disclosare  to  contractor,  grantee 
or  otiier  direct  recipient  of  Federal  funds 
to  allow  such  entity  to  effect  corrective 
action  in  FEMA's  best  interest  A  record 
from  any  of  FEMA's  systems  of  records 
may  be  disclosed,  as  a  routine  use.  to 
any  direct  recipient  of  Federal  funds 
where  such  record  reflects  serious 
inadequacies  with  a  recipient's 
persoimel  and  disclosure  of  the  record  is 
for  purposes  of  permitting  a  recipient  to 
take  corrective  action  beneficial  to  the 
Government 

(e)  Disclosure  to  any  source,  either 
private  or  governmental  to  the  extent 
necessary  to  solicit  information  relevant 
to  an  investigation  or  audit  A  record 
fit)m  any  of  FEMA's  systems  of  records 
may  be  disrleaed,  aa  a  routine  use,  to 
any  source,  either  private  or 
governmental,  to  the  extent  necessary  to 
secure  frxmi  audi  source  informaticm 
relevant  to  and  sought  in  furtherance  of 
a  legitimate  investigation  or  audit 

(f)  Disclosure  of  domestic  foreign  or 
international  governmental  agencies 


considering  personnal  or  other  internal 
actions.  Release  so  diet  receiving 
agency  may  effect  nebessary  actkm.  A 
recnd  from  any  of  FEMA's  systems  of 
records  may  be  disdoeed.  as  a  routine 
use.  to  a  Federal  State,  local  foreign  or 
international  agency,  in  cmmection  with 
such  entity's  assignment  hiring  or 
retention  of  an  individual,  issuance  of  a 
security  dearance,  reporting  of  an 
investigation  of  an  individual  letting  of 
a  contract  or  issuance  of  a  license,  grant 
or  other  benefit  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 

(g)  Disdosure  to  Office  of  Government 
Ethics.  A  record  from  any  FEMA  system 
of  records  may  be  disdosed  as  a 
routine  use,  to  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission,  including  the 
compilation  of  stetistical  data. 

(h)  Disclosure  to  Uie  GSBCA,  GAO  or 
any  other  tribunal  hearing  a  contractor 
protest  A  record  from  any  FEMA 
system  of  records  may  be  disdosed,  as  a 
routine  use,  to  the  United  States  General 
Accounting  Office  and  to  the  General 
Services  Administration  Board  of 
Contract  Appeals  in  bid  protest  cases 
involving  an  agency  procurement 

(i)  Disclosure  to  Congress  in 
Semiannual  report  A  record  from  any 
FEMA  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  Congress 
through  inccHporation  in  the  statutorily 
mandated  IG  semiannual  report 

(j)  Disdosure  to  domestic  foreign  or 
international  governmental  law 
enforcement  agency  in  order  that 
releasing  agency  may  obtain  relevant  to 
a  dedsimi  of  such  releasing  agency.  A 
record  &x)m  any  FEMA  system  of 
records  may  be  disdosed.  as  a  routine 
use,  to  a  domestic  foreign  or 
international  governmental  agency 
maintaining  dvil  criminal  or  other 
relevant  enforcement  information,  or 
other  pertinent  information,  in  order  to 
obtain  information  relevant  to  an 
agency  dedsion  concerning  the 
assignment  hiring  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or 
die  issuance  of  a  license,  grant  or  other 
benefit 

(k)  Disdoswe  to  Department  of  Justice 
regarding  FOIA  advice.  A  record  frtmi 
any  FEMA  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  the  U.S. 
Department  of  Justice  in  order  to  obtain 
that  department's  advice  regarding 
FEMA's  disdosure  oblations  under  the 
Freedom  of  Information  Act 

(1)  Disdosure  to  OMB  regarding 
Privacy  Act  counsel  A  record  fnun  any 
FEMA  system  (tf  recmds  may  be 
disdosed,  as  a  routine  use,  to  the  Office 
of  Management  and  Budget  in  order  to 


obtain  dmt  office's  advice  regarding 
FEMA's  obligations  under  the  Plivecy 
Act 

(m)  Diadosure  to  e  Member  ef 
Confess  making  a  request  at  die  behest 
of  a  party  protected  under  die  Privacy 
Act  A  record  fit>m  any  FEMA  system  of 
records  may  be  disdosed.  as  a  routine 
use.  to  a  Member  of  Confess  who 
submita  an  inquiry  on  bi^alf  of  an 
individual  when  die  Member  <rf 
Congress  informs  the  eppropriate  FEMA 
offidal  that  the  individnal  to  wbom  the 
record  pertains  has  authorized  the 
Membn  of  Congress  to  have  access.  In 
such  cases,  die  Member  of  Congress  has 
no  greater  ri^t  to  tke  record  than  does 
the  individufd. 

(n)  Disdosure  to  Federal  agency 
pursuant  to  the  receipt  of  a  valid 
subpoena.  A  record  from  any  FEMA 
system  of  records  may  be  disdosed.  as  a 
routine  use.  to  a  Federal  agency  whidi 
has  the  authority  to  subpoena  other 
Federal  agendes  records  and  which  has 
issued  a  fadally  valid  subpoena  for  the 
record.  i 

(o)  Disdosure  to  'neasnry  and  DOJ 
pursuant  to  an  ex  parte  court  (Hder  to 
obtain  taxpayer  information  from  the 
IRS.  A  recwd  from  any  FEMA  system  of 
records  may  be  disdosed.  as  a  routine 
use.  to  the  Department  of  Treasury  and 
the  Department  of  Justice  vrhea  FEMA  is 
seeking  an  ex  parte  court  order  to  obtain 
taxpayer  information  from  the  IRS. 

(p)  Disdosure  to  debt  collection 
contradors  for  purposes  of  delinquent 
debt  collection.  A  record  from  any 
FEMA  system  of  records  may  be 
disdosed.  as  a  routine  use.  to  debt 
collection  contractors  for  the  purpose  of 
collecting  delinquent  debta  as 
authorizeid  by  the  Debt  Collection  Ad  of 
1982,  31  U.S.C  371& 

(qi  Disdosure  to  FEMA  counsel  and 
the  administrative  hearing  tribunal  and 
counsel  to  die  advene  party  in  a 
Program  Fraud  Civil  Remedies  Ad 
litigation.  A  record  fiom  any  FEMA 
system  of  records  may  be  diisdosed.  as  a 
routine  use,  to  FEMA  personnel 
responsible  for  bringing  Program  Civil 
Remedies  Ad  litigation,  to  the  persons 
constituting  the  tribunal  hearing  such 
litigation  or  any  af^ieals  therefrom  and 
to  counsel  for  die  defendant  party  in  any 
such  litigation. 

(r]  Disdosure  to  any  court  or  during 
the  course  of  any  litigation  to  which 
FEMA  is  a  party  or  has  an  interest  A 
record  may  be  disdosed  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  FEMA  is  authorized  to 
appear,  or  in  the  course  of  settiement 
negottetions  with  opposing  counsel 
w^en  FEMA.  or  any  component  thereof^ 
or  any  onployee  of  F^^A  in  his  or  her 
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oJEBdal  capacity:  <x  any  employee  of 
FEMA  in  his  or  her  intUvidoal  capacity, 
when  FEMA  has  agreed  to  represent 
the  employer  or  the  United  States, 
wbere  FEMA  determines  that  litigation 
is  liJcely  to  a£fect  FEMA  or  any  of  its 
components — is  a  party  to  Utigation  or 
has  an  interest  in  such  litigation,  and 
FEMA  determines  that  the  use  of  such 
records  is  relevant  and  necessary  to  the 
litigaticMV'provided.  however,  that  in 
eadi  case  FEMA  determines  that 
disclosure  of  the  records  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
YiMch  the  records  were  collected. 

(s)  Disclosure  to  FEMA's  legal 
representation,  to  include  the 
Department  of  Justice  and  other  outside 
counsel  where  FEMA  is  a  party  in 
Utigation  or  has  an  interest  in  litigation. 
A  record  may  be  disclosed  to  the 
Department  of  Justice  when  FEMA,  or 
any  of  its  components  thereof;  or  any 
employee  of  FEMA  in  his  or  her  official 
capacity,  or  any  employee  of  FEMA  in 
his  or  her  individual  capacity,  where  the 
Departmoit  of  Justice  has  agreed  or  is 
considering  a  request  to  represent  the 
employee:  or  the  United  States,  where 
FEMA  determines  that  litigation  is  likely 
to  affect  FEMA  or  any  of  its 
components — is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
FEMA  determines  that  the  use  of  such 
records  by  the  Department  of  Justice  is 
relevant  and  necessary  to  the  litigation: 
provided,  however,  that  in  each  case, 
FEMA  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(t)  Disclosure  to  State  Insurance 
Departments  and  Insurance  Companies. 
A  record  may  be  disclosed  to  State 
Insurance  Departments  and  insurance 
con^mnies  and/or  their  agents 
investigating  fraud  or  potential  firaud  in 
connection  with  burglary,  robbery  or 
flood  claims. 


MTmtvniM: 


lliese  records  are  maintained  in  file 
folders,  index  cards,  and  in  data 
processing  storage  media. 


By  name,  file  number,  and  subpoena 
number. 


Paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 


guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  indio  are 
properly  screened,  cleared  and  trained. 
To  the  extent  that  this  system  includes 
records  or  information  which  is 
classified  under  an  existing  Executive 
Order,  sudi  records  or  information 
would  be  provided  security  safeguards 
equivalent  to  the  protection  of  Top 
Secret  classified  information  and  access 
would  only  be  provided  on  a  verified 
need-to-know  basis. 


Records  are  covered  by  General 
Records  Schedule  22.  Investigative  files 
containing  information  or  allegations 
which  are  of  an  investigative  nature  but 
do  not  relate  to  a  specific  investigation 
are  destroyed  when  5  years  old.  All 
other  investigative  case  files  are  placed 
in  inactive  file  when  case  is  closed.  Cut 
off  inactive  file  at  end  of  fiscal  year. 
Destroy  10  years  after  cutoff  date.  Index 
references  to  investigative  files  are 
destroyed  when  superseded  or  obsolete. 


•vtrm  MiuuQoi(*)  and  i 

inspector  General,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

During  an  investigation,  information 
from  other  systems  of  records  may  be 
incorporated  into  the  case  file.  In  certain 
instances,  the  incorporated  information 
may  be  materitd  which  the  Privacy  Act 
at  5  U.S.C  552a(J)(2),  (k)(l).  (2],  and  (5). 
permits  an  agency  to  exempt  from 
certain  provisions  of  the  Act  To  the 
extent  diat  such  exempt  material  is 
incorporated  into  the  hivestigative  file, 
the  Diirector,  Federal  Emergency 
Management  Agency,  has  determined 
that  the  material  as  it  appears  in  this 
system  should  be  exempted  bom 
subsections  (c)(3),  (d).  (e)(1),  (e)(4)  (G). 
(H),  (I)  and  (f).  of  the  Privacy  Act  5 
U.S.C  S52a.  pursuant  to  5  U.S.C. 
552aO)(2),  (k)(l),  (2),  and  (5).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
not^cation,  access  and  contesting 
procedures.  A  determination  as  to  the 
applicability  of  an  exemption  as  to  a 
specific  record  shall  be  made  at  the  time 
a  request  for  notification,  access,  or 
contesting  is  received.  Inquiries  should 
be  addressed  to  the  system  manager. 
Written  requests  should  be  clearly 
marked,  "Ftivacy  Act  Request"  on  the 
envelope  and  letter.  Include  full  name  of 
the  individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 


Same  as  notification  procedure  above. 


Same  as  notification  procedure  above. 
The  letter  should  deariy  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it  and  the 
proposed  amendment  to  the  information 
sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  S. 

RCCOnO  SOUHCl  CATMOnU: 

(1)  Federal,  State,  local  or  foreign 
government  agencies  concerned  with  the 
administration  of  criminal  justice  and 
non-law  enforcement  agencies  both 
public  and  private:  (2)  Membera  of  the 
public;  (3)  Government  employees:  (4) 
Published  material:  (5)  Witnesses  and 
informants.  Systems  exempted  bom 
certain  provisions  of  the  act  During  an 
investigation,  information  bom  other 
systems  of  records  may  be  incorporated 
into  the  case  file.  In  certain  instances, 
the  incorporated  information  may  be 
material  which  the  Privacy  Act  at  5 
U.S.C.552aa)(2),(k)(l),(2),and(5),      " 
permits  ^m  agency  to  exempt  &t>m 
certain  provisions  of  the  Act  To  the 
extent  that  such  exempt  material  is 
incorporated  into  the  investigative  file, 
the  Director,  Federal  Emergency 
Management  Agency,  has  determined 
that  the  materid  as  it  appears  in  this 
system  should  be  exempted  bom 
subsections  (c](3],  (d),  (e)(1).  (e)(4)  (G). 
(H),  (I)  and  (f),  of  the  Privacy  Act  5 
U.S.C  552a,  pursuant  to  5  U.S.C. 
5S2aQ)(2),  (k)  (1).  (2),  and  (5).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c) 
and  (e)  and  have  been  published  in  44 
CFR  6.87. 

FEMA/NETC-I 


Student  Application  and  Registration 
Records. 

Unclassified. 

tvarm  location: 

National  Emergency  Training  Center, 
Federal  Emergency  Management 
Agency,  Emmitsburg,  Maryland  21727. 


CA' 


OTMOnnOUALS 


Individuals  v/ho  apply  for  and 
complete  resident  and  field  emergency 
management  training  conducted  under 
the  auspices  of  the  National  Emergency 
Training  Center.  This  system  includes 
individuals  who  apply  for  and  complete 


courses  for  tte  National  Fire  Academy 
and  Emergency  Management  btititate. 


CA-noomn  or  mconos  M  TM 

Files  include  student  application  form, 
FEMA  Form  75-5  containing  name, 
address,  educational  level  social 
security  number,  ethnic/racial  origin, 
emergency  management  courses  taken 
and  vHiere.  emergency  management 
organization  and  program  affiliation, 
emergency  management  title,  emergency 
management  telephone  number  and 
length  of  emergency  management 
service,  employer,  business  title  and 
business  telephone  numb«,  individual 
training  reoords;  individual  and  bnsiDess 
file  for  National  Emergency  Training 
Center  Catalogs,  Information  Bulletins, 
eta;  Career  Development  directory; 
Student  Expense  files,  completed  Grant- 
in-aid  Forms;  State  recommendations, 
attendance  and  progress  reports, 
student  locatore,  and  related  academic 
dociunei^.  Authority  for  maintenance 
of  the  system:  Pub.  L  9S-498,  Federal 
Fire  Prevention  and  Control  Act  of  1874, 
15  U.S.C  2206: 44  U.S.C.  3101;  Federal 
Civil  Defense  Act  of  1950,  50  U.S.C  App. 
2253, 2281;  5  U.S.C  301;  Pub.  L  93-288, 
the  Disaster  Relief  Act  of  1974  as 
amended:  E.0. 12127;  E.0. 12148;  and 
Reorganization  Han  No.  3  of  1978. 

mjivosE(«): 

For  the  purpose  of  determining 
eligibility  and  effectiveness  of  National 
Emergency  Training  Center  courses;  to 
maintain  necesscuy  student  records;  to 
supply  students  with  information  of 
courses,  credits  and  grades  (if  any),  to 
supply  the  Registrar  with  record  of 
student  enrollment  in  National 
Emeigency  Training  Center  courses  by 
geographical  location  to  determine  who 
has  or  has  not  been  trained,  to  assess 
use  of  course  material  in  die  field,  and 
to  assess  the  impact  of  course  material 
on  the  community.  Disclosure  to 
consumer  reporting  agencies: 

OMCLOSUNES  MmSUANT  TO  S  UAC. 

ss2a(bNi3): 

Disclosures  may  be  made  bom  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Acft  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C  3701(a)(3)). 


To  State  and  local  jurisdictions  to 
maintain  up-to-date  statistics  of 
National  Emergency  Training  Center 
graduates  completing  courses  within 
their  respective  jurisdiction.  Information 
relating  to  participation  of  courses  in  the 
National  Fira  Academy  may  be 


disclosed  to  Uombsrs  of  die  Board  of 
Visitors  for  tibe  purpose  oi  evaluating 
the  participants  of  courses. 

Additional  routine  uses  may  include 
Nos.  2, 3, 5  and  8  of  Appendix  A. 


or 


MTMiSVSIIM: 


Paper  files  and  computerized  records. 


Academic  records  are  filed 
alphabetically  by  course  title;  student 
expense  files  are  filed  alphabetically  by 
course  and  fiscal  year. 


Personnel  screening,  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  security  personnel  during  non- 
business houn.  Records  are  retained  in 
areas  accessible  only  to  authorized 
pereonnel  who  are  properly  screened, 
cleared  and  trained. 


Records  are  covered  by  FEMA 
Records  Schedule  Nl-311-88-2. 
Applications  and  registrations  records 
accepted  for  admission  are  held  until  the 
end  of  the  fiscal  year.  Inactive  files  are 
destroyed  after  40  years.  Students  not 
accepted  for  admission  are  cut  off  at  the 
end  of  the  fiscal  year  and  destroyed  one 
year  after  cut  off.  Student  stipend 
agreements  are  destroyed  after  6  years 
and  3  months. 

•vrrm  manaobKs)  and  aodmss: 

Director,  Office  of  Training,  Federal 
Emergency  Management  Agency, 
National  Emeigency  Management 
Training  Center,  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland  21727. 

NOrmCATXMI  PROCfDURS: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  cleariy  marieed,  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 


Same  as  notification  procedure  above. 
The  letter  should  state  cleariy  and 
condsely  wdwt  information  is  being 
contested,  the  reasons  for  contesting  it 
and  tlie  proposed  amendment  to  the 
infonnatton  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


Directly  from  the  individual's 
application  and  academic  records, 
educational  institutions,  applicant's 
employer,  and  instructors. 

movniOMS  or  IMS  ACTS 
None. 

FEMA/NETC-2 


Emergency  Management  Training 
Program  Home  Study  Courses. 


Unclassified. 


svtToi  location: 


National  Emergency  Training  Center. 
Federal  Emergency  Management 
Agency,  Emmitsburg.  Maryland  21727. 
Answer  sheets  are  provided  to  FEMA's 
Home  Study  Office  to  establish  a 
printout  of  name,  address,  social 
security  number,  pass/fail  indicator  for 
each  course,  and  date  of  completion  of 
each  course  or  date  of  disenrollment 
The  computer  printouts  are  maintained 
by  each  Regional  office,  addresses  are 
Usted  in  Appendix  A  and  the  Emergency 
Management  Institute. 

CATIOOnCS  or  MOmOUALS  COVnCD  BV  TNI 

system: 

Any  citizen  who  desires  to  further 
his/her  knowledge  of  emergency 
management  is  eligible  for  these  home 
study  couraes. 

CATSOOMU  or  RMONDS  M  TNi  SVSTOK 

Files  include  FEMA  Form  95-23. 
student  application  form;  group 
enrollment  forms;  group  completion 
forms;  computer  printouts  indicating 
home  study  entry,  progress,  and 
completion,  and  correspondence. 

AUTHOMTV  rOR  MAMnNAMCl  or  TNi 


5  U.S.C  301: 44  U.S.C  3101:  SO  U.S.C 
App.  2253,  2281;  E.0. 9397. 

ruiirose(s); 

For  die  purpose  of  improving 
emergency  management  practices 
throughout  the  United  States.  The  Home 
Study  Program  is  one  of  five  channels 
FEMA  uses  to  deploy  training  to  the 
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general  public  and  to  emeigency 
management  audiences. 


1M1  SVSTMIi  MCUIDMQ  CA' 


M 
OP  AND 
lOPMCNUMS: 

Applications,  answer  sheets  and/or 
con^)uter  printouts  are  disclosed  to  the 
FEMA  Home  Study  Office  to  enter 
application  data  into  home  study 
program,  to  release  home  study  program 
materials  to  applicants,  and  to  forward 
certificates  to  applicants  who 
successfully  complete  a  course:  to 
FEMA  Regional  offices  and  State 
Emergency  Management  offices  to 
assess  home  study  progress  and 
completion  and  to  schedule  more 
advanced  training  for  students  within 
their  jurisdiction  who  have  completed 
basic  emergency  management 
instruction  through  home  study  courses. 
Additional  routine  uses  may  include 
Nos.  2,  3, 5  and  8  of  Appendix  A. 


MlMtCVCniK 


Paper  files  and  automated  files  on 
hard  disks. 


By  name,  address  and  social  security 
number. 


Personnel  screening,  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  security  personnel  during  non- 
business hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained. 


Home  study  records  at  National 
Emergency  Training  Center  are  covered 
by  General  Records  Schedule  1  and 
destroyed  5  years  after  completion  of 
the  courses.  The  computer  printouts  are 
destroyed  when  obsolete,  superseded  or 
no  longer  necessary. 


Director,  Office  of  Training.  Federal 
Emergency  Management  Agency, 
National  Emergency  Training  Center. 
16825  South  Seton  Avenue,  Emmitsburg. 
Maryland  21727. 


Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  dearly  marked,  "Privacy  Act 
Request"  on  the  oivelope  and  letter. 
Include  full  name  of  the  individual,  some 


type  of  appropriate  personal 
identification,  and  current  address. 
For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 

CONTESTINa  RECOMM  HMCCOURC 

Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


Application  forms  completed  and 
submitted  by  applicants  for  FEMA 
Home  Studies  courses. 

aVSTBM  EXEMTTCO  mOM  CBCTAM 
MOVWOm  OP  TNI  ACTt 

None. 
FEIIA/NETC-3 


Records  of  Alleged  Misconduct  of 
Students  Attending  Training  Courses  at 
ihe  National  Emergency  Training 
Center. 

sccuHfTY  classification: 

Unclassified. 

•VSTEM  location: 

National  Emergency  Training  Center. 
Federal  Emergency  Management 
Agency,  Emmitsburg,  Maryland  21727. 

CATIOOWI  OP  MOIVIDUALS  COVIIKD  BY  TNi 


Students  attending  training  courses  at 
the  National  Emergency  Training  Center 
who  have  been  charged  with  alleged 
misconduct  or  found  guilty  of 
misconduct 


CATIQOMn  OP  WKOWDl  M  TNI  tVSTBe 

File  may  include  statements  from  the 
student  charged  with  alleged 
misconduct  and  witnesses;  Security 
reports  bom  Security  personnel 
assigned  to  the  National  Emergency 
Training  Center  police  reports 
describing  the  alleged  incident:  a  copy 
of  student  application  records,  FEMA 
'  Form  75-5,  which  contains  the  name, 
address,  educational  level,  social 
security  number,  pre-requisite  courses 
taken  and  where,  organization  and 
program  affiliation,  position  title  and 
length  of  service,  business  and  residence 
telephcoe  numbers,  date,  course  title 


and  location:  student  stipend 
reimbursement  files:  State 
recommendations:  and  attendance  and 
progress  reports. 

AUTNOMTV  PON  MAMTniANCa  OP  TNi 


5  U.S.C.  301: 44  U.S.C.  3101 50  U.S.C. 
App.  2253.  2281:  E.0. 12127;  E.0. 12148; 
and  Reorganization  I^an  No.  3  of  1978. 

piMPoa^s): 

For  the  purpose  of  evaluating  the 
alleged  misconduct  to  make  an 
administrative  decision  as  to  whether 
the  action  warrants  dismissal  from 
participation  in  the  training  course  at 
the  National  Emergency  Training 
Center.  Upon  admission  to  the  National 
Emergency  Training  Center,  students  are 
apprised  that  if  they  are  sent  home  as  a 
result  of  misconduct  they  may  not 
attend  future  sessions  for  one  (1)  fiscal 
year  following  the  current  fiscal  year  in 
whi(£lhe  incident  occurred. 

ROUTiNi  inn  OP  Rcconos  maintainco  in 

THl  SYSTEM,  NtCtUOINO  CATEQOMCS  OP  AND 

TNI  PURPOses  OP  sucN  uses: 

A  letter  notifying  the  student's 
employer  of  the  student's  dismissal  for 
reasons  of  misconduct  is  sent  by  the 
National  Emergency  Training  Center. 
Upon  written  request  by  the  student's 
employer,  information  bom  and/or 
copies  of  the  statements  bom  the 
student  sent  home  as  a  result  of 
misconduct  and  witnesses,  police 
reports,  and  security  reports  from 
security  personnel  assigned  to  the 
National  Emergency  Training  Center 
may  be  made  available  to  the  student's 
employer  for  the  purpose  of  determining 
if  disciplinary  action  is  appropriate  by 
the  student's  employing  organization. 


MSPOSHMOPI 


STORAQB 

Paper  records  in  file  folders. 

rctwevabnjty: 
By  name  or  social  security  number. 


Paper  records  are  retained  in  a  locked 
container  and/or  room.  AU  records  are 
maintained  in  areas  that  are  secured  by 
building  security  personnel  during  non- 
business hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained. 


Records  are  covered  by  General 
Records  Schedule  18  and  are  destroyed 
when  2  years  old. 
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Director,  Office  of  Training,  Federal 
Emergency  Management  Agmcy, 
National  Emergency  Training  Center, 
1682S  South  Seton  Avenue,  Emmitsburg. 
Maryland  21727. 

NOnPICATION  PMMSBNMS: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked.  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

WSCOWOS  ACCtSS  pwoccpums: 

Same  aa  notification  procedure  above. 


tPKOCEOUM: 

Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  In  44  CFR  part  6. 

RECORD  SOUflCC  CATCOOMES: 

Directly  from  the  students,  witnesses, 
State  and  local  police  departments,  and 
derived  bom  student  application  and 
academic  records. 


SYSTEMS  EXEMPT  ED  PROM  CERTAIN 
PROVISIONS  OP  TNC  ACn 


None.   -     I 
ima/netcJi 


FEI 

SYSTEM  NAMSt 

Associate  Faculty  Tracking  System 

SECURITY  CLASamCATlOW 

Unclassified 

SYSTEM  location: 

Records  are  stored  at  the  Federal 
Emergency  Management  Agency.  Office 
of  Training.  National  Emeigency 
Training  Center.  Emmitsburg.  MD  21727. 

CATEGORIES  OP  NIDiVIDUALS  COVERED  BY  TNE 


Individuals  who  provide  instruction  in 
the  delivery  of  Office  of  Training 
resident  and  field  courses.  Categories  of 
records  in  ths  system:  Individuals  name; 
home  and/or  business  addresses  and 
telephone  numbers;  taxpayer 
identificatioa  number,  title  of  courses 
taugjit;  dates  and  location  of  courses; 
professional  degrees;  area(8)  of 


expertise;  cost  data;  and  evaluations  of 
courses  and  instructors. 

AUTNOMTV  POR  MAMRBIANGS  OP  TNI 


Federal  Civil  Defense  Act  of  19Sa  as 
amended.  50  U.S.C  App.  2251  et  seq: 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  42  U.S.C 
App.  5121  et  seq;  National  Security  Act 
of  1947, 50  U.S.C.  App.  404;  Defense 
Production  Act  of  195a  SO  U.S.C  App. 
2061  et  seq;  National  Flood  Insurance 
Act  of  1968,  as  amended;  Flood  Disaster 
Protection  Act  as  amended.  42  U.S.C 
App.  4001  et  seq;  and  Earthquake 
Hazards  Reduction  Act  of  1977,  as 
amended.  42  U.S.C.  7701,  et  seq;  Federal 
Fire  Prevention  and  Control  Act  of  1974, 
15  U.S.C.  App.  2201  et  seq;  5  U.S.C.  301 
and  3108;  E.0. 1212  and  Reorganization 
Plan  No.  3  of  1978;  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
42  U.S.C.  9615  et  seq  (CERCLA),  as 
further  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986.  P.L  99^99;  and 
Emergency  Plaiming  and  Community 
Pight  to  Know  Act  of  1986.  as  amended. 
42  U.S.C.  11001  et  seq  (SARA  Tide  m). 

purpose(s): 

To  provide  a  capability  to  track 
associate  faculty  data  to  facilitate  the 
selection  of  instructors  and  maintenance 
of  records.  The  Office  of  Training  staff 
may  access  the  system  to  add  records 
for  new  instructors  and/or  cotu-se 
offerings,  update  records  for  existing 
instructors,  generate  on-screen  queries 
and  hard  copy  reports  to  facilitate  the 
selection  of  instructors  based  on  factors 
such  as  area  of  expertise  or  previous 
evaluations,  and  obtain  cost  information 
in  support  of  budget  requirements. 

ROVriNE  USES  OP  RECORDS  MAMfTAMED  IN 
THE  SYSTEM,  RiCLUDWiO  CATEQORKS  OP 
USERS  AND  TNE  PURPOSES  OP  SUCN  uses: 

Routine  uses  may  include  Nos.  1. 2, 3, 
5  and  8  of  Appendix  A. 

DISCLOSURES  PURSUANT  TO  8  UAC 
SSSA(BN11): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.a  3701(a)(3)). 


DISPOSNie  OP  RECORDS  Bl  SYSTEM: 

storaoe: 

Stand-alone  personal  computers 
which  consist  of  hard  drive  with  floppy 
backup  and  network  use  consists  of 
hard  drive  and  magnetic  storage  media 


as  backiq)  as  wvU  as  hard  copy 
procurement  documentation. 


Menu-driven  system  capable  of 
retrieving  data  based  on  a  vtuiety  of 
sorting  features.  Generally  the  records 
will  be  retrieved  by  one  of  the  following: 
name,  taxpayer  identification  number, 
area(8)  of  expertise,  course  and/or 
course  code. 


The  system  is  accessible  by  password 
into  an  established  networic  capability 
or  on  a  designated  stand-alone  computer 
with  limited  access  and  data 
transmission  via  modem.  Hard  copy 
records  are  maintained  in  areas  that  are 
seciuvd  by  building  guards  during 
nonbusiness  hours. 

RETENTION  AND  BiSPOSAl: 

Records  are  updated  and  are 
destroyed  when  no  longer  needed  in 
accordance  with  General  Records 
Schedule  3c.  System  manager(8)  and 
address:  Director,  Office  of  Training, 
Federal  Emergency  Management 
Agency,  Wa^ington,  DC  20472. 

NOTIPICATIDN  PWOCIDURIS, 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  request  should  be  clearly 
mariced  "Privacy  Act  Request"  on  the 
envelope  and  letter.  Requests  should 
include  full  name  of  the  individual  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 


Same  as  notification  procediires 
above. 


>  BOUNCE  CATEOORIES: 

Information  submitted  directly  by  the 
subject  individuals. 


PROMCBITABI 

OP  THE  act: 


None. 
FEMA/NP-I 


Emeigency  Assignment  System. 


Unclassified. 
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National  PreparedneM  Directorate. 
Federal  Emergency  Managonent 
Agency.  Washington.  DC  20472. 


CA- 


Emergency  assigDeet  to  the  FEMA 
Special  Facility. 


CATtoonnori 

Personnel  data,  social  security 
number,  personal  data,  skills  inventory, 
and  other  related  information  for  the 
purpose  of  in-house  official  use.  based 
upon  a  need-to-know  requirement,  to 
assist  officials  chained  with  emergency 
responsibilities  in  the  assignment  and 
coordination  of  activities  in  the  Office  of 
Facilities  Management 

OF  TNI 


E.0. 12148,  July  2a  1979. 

To  assist  officials  charged  with 
emergency  responsibilities  in  the 
assignment  and  coordination  of 
activides  in  tiie  OfBce  of  Facilities 
Management 


HOVTMiUSISOri 

TMi  •VBTBM,  MCUJOMO  CATMOMn  OF 

UMM  AND  TM  MIRKMCS  OP  SUCH  uses: 

Routine  uses  may  include  Nos.  1, 2, 3, 
5  and  8  of  Appendbc  A. 


Mag-tape,  urun,  disc  and  paper. 


By  name,  personal  characteristics  or 
skills,  badge  number,  and  agency. 


Personnel  screening  hardware  and 
software  computer  security  measures; 
paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 


Retention  of  records  shall  be  for 
duration  of  assignment  Disposition  (rf 
records  shall  be  in  accordance  with  the 
FEMA  Records  Schedule  Nl-311-86-1, 
SF3. 


tvann  iMiMon(t)  and  i 

Associate  Director,  National 
Preparedness  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472. 


Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  dwiiiy  marked,  "Mvacy  Act 
Request"  on  the  envelope  and  lettw. 
Indade  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  die  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
drivo's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 


Same  as  notificati<m  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 

Rccom  souncc  categories: 

The  individuals  to  whom  the  record 
pertains. 

SVBIUtt  EXBfVnO  PNOM  CCHTAM 
MOVWOM  OF  TNI  act: 

None. 


Key  Personnel  Central  Locator  List 


Unclassified. 

SVSim  LOCATMMC 

National  Preparedness  Directorate. 
Federal  Emergency  Management 
Agency,  Washington.  DC  20472. 


CA- 


OP  MOmOUALS  COVCRD  BY  TNI 


FEMA  key  Personnel  Associate 
Directorate  staffs.  Emergency  Team 
members  and  individuals  who  may  be 
required  to  respond  to  natural  or 
tedmological  emergencies  (i.e..  Federal 
and  military  agencies,  etc.). 

CATEQOim  OP  RCCOHOS  M  THl  SVSTCM: 

System  consists  of  "Cardex"  software 
and  contains  office  and  home  telephone 
numbers,  paper  numbers  and  secure 
phone  numbers  as  applicable.  Access  to 
the  file  is  limited  to  protect  die  home 
telephone  numbers  of  personnel  in  ttie 
files. 

AUTNOWTV  PON  MAMTEMANCl  OP  TNI 


E.a  12148,  July  20. 197a 


For  the  purpose  of  locatiBg  selected 
key  FEMA  personnel  in  the  event  of  a 
national  disaster  or  dvil  emergency.  In 
the  event  of  a  national  disaster  or  dvil 
emergency  which  requires  action  by 
FEMA.  the  list  wiU  be  referred  to  in 
order  to  locate  selected  key  officials. 


MMITMIumOP 

TNI  IVSTUI,  MCUUOMO  CM.' 


OPKICN 

To  enable  the  Emergency  Action  Staff 
to  forward  calls  fiom  key  staff  to 
members  of  their  staffs,  other  key  staff 
members  or  the  Director's  staff.  To 
provide  telephone  alerting  during 
notification  stages  in  response  to 
emergendes  or  exercises.  To  make 
notifications  to  program  officers  in 
response  to  Presidential  declarations  as 
required. 

Additional  routine  uses  may  indude 
Nos.  5  and  8  of  Appendix  A. 

POUCm  AND  PWACnCn  POeiTOMNQt 


I  OP  MCONDS  M  TNI  tYtTIM: 
BTONAOl: 

Paper  records. 


By  name. 

SAPEOUAROS: 

Paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  deared  and  trained. 


Records  are  destroyed  in  accordance 
with  FEMA  Records  and  Schedule  Nl- 
311-88-1, 5F3. 

•VSTEM  MANAOmft)  AND  AOORESS: 

Assodate  Director,  National 
Preparedness  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 


Inquiries  should  be  addressed  to  die 
system  manager.  Written  requests 
should  be  dearly  mariced.  "Mvacy  Ad 
Request"  on  the  envelope  and  letter. 
Indude  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identificatioa  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 
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AUTNOMTVPONMAMTiNANCiOPTNi  transportation  records  are  destroyed 

when  3  years  old.  Passenger 
reimbursement  records  are  destroyed 
when  3  years  old.  Unused  ticket  forms 
are  destroyed  when  no  longer  needed. 
General  travel  and  transportation 
records,  as  well  as  accountability 
records,  are  destroyed  1  year  after  all 
entries  are  deared. 


Same  as  notification  procedure  above. 
The  letter  should  state  dearly  and 
condsdy  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  8. 

RWORO  SOUNCI CATMOMU: 

The  individuals  to  whom  the  record 
pertains. 

SYSTEMS  EXKIWTCO  niOM  CERTAIN 
PROVISIONS  OF  TNI  ACR 

None. 
FEMA/OO- 


5  U.S.C  5701;  30  U.S.C  52;  31  U.S.C 
65;  31  U.S.C  71;  41  U.S.C  3101;  50  U.S.C 
App.2253. 

PURFOM(S): 

For  the  purpose  of  administering 
travel  requirements. 


a 


SYSTEM) 

Travel  and  Transportation 
Accounting. 

SECURITV  classification: 

Undassified. 

SYSTEM  location: 

Office  of!  the  Comptroller.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  and  all  FEMA 
Regional  offices,  addresses  are  listed  in 
Appendix  AA.  Bi-weekly  payroll 
records  are  also  maintained  at  dassified 
location  and  relocation  facilities  under 
the  FEMA  Vital  Operating  Records 
Program. 

CATEGORIES  OF  HMNVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  FEMA  employees,  headquarters 
and  field,  including  full-time  permanent 
part-time,  temporary,  consultants,  and 
former  employees  who  perform 
(temporary  duty  or  permanent  change  of 
duty  station)  travel. 

CATEGORIES  OP  RECORDS  Nl  TNI  SYSTEM: 

File  contains  FEMA  Form  60-2, 
requests  and  authorizations  for  travel; 
SF-1169,  U.S.  Government 
transportation  requests;  SF-1038, 
request  for  advances  of  funds;  payment 
records  of  outstanding  travel  advances; 
SF-1012F  OPAID)  travel  vouchers:  SF- 
1170,  Redemption  of  Unused  tickets  and 
related  records  of  unused  tickets;  travel 
history  records;  coUection  vouchers  for 
refunds  of  advances;  and 
correspondence  relating  to  travel  daims. 
This  system  indudes  the  taxpayer 
identification  number  (sodal  security 
number). 


TNI  SYtrm.  MCUMNNO  CATWMMn  OF 
USWS  AND  TNI  FUWFOSSS  OF  SUCH  USES: 

To  finance  and  administration 
personnel  for  the  purpose  of  recording 
and  controlling  obligations  involving 
travel  and  the  storage  and  shipment  of 
household  goods,  advances,  refunds  and 
expenditures  of  travel  funds;  to  prevent 
errors  leading  to  improper  payments;  to 
detect  and  recover  overpayments:  and 
to  support  billings  to  carriers  for  travel 
and  transportation  furnished. 

Additional  routine  uses  may  indude 
any  of  the  uses  listed  in  Appendix  A. 

DISCtOSURI  TO  CONSUMER  REPORTSie 
I  PURSUANT  TO  S  UAC 

ssiA(B)(ia): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agendes"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C  3701(a)(3)). 

POUaSS  AND  PRACTICES  FOR  STORMO, 
RBTRKVINO,  ACCESSING,  RETAINING,  AND 
OtSPOSMM  OP  RECORDS  IN  SYSTEM: 

STORAGE: 

Paper  records  and  computerized 
records. 

retrwvabiuty: 

Travel  authorizations  are  filed 
alphabetically  by  transportation 
requests;  records  of  unused  tickets  are 
filed  by  TR  number  records  of 
outstanding  advances  and  travel  history 
records  are  filed  alphabetically  by 
individual  and  all  advance,  refund  and 
payment  records  are  filed  by  payment 
date  in  schedule  number  sequence. 

SAPEOUAROS: 

Personnel  screening,  hardware  and 
software  computer  security  measures: 
paper  records  are  maintained  in  locked 
containers  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  deared  and 
trained.  


Records  in  this  system  are  covered  by 
General  Records  Schedule  9.  Passenger 


Comptroller,  Federal  Emergency 
Management  Agency,  Washington,  O.C 
20472;  all  Regional  Directors  of  FEMA. 
addresses  as  listed  in  Appendix  AA. 


NOTIFICATION 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
dearly  maiiced  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  indude  full  name  of  the 
individual  some  types  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  PROCEDURES; 

Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 

RECORD  SOURCE  categories: 

FEMA  Form  60-2.  Offidal  Travel 
Authorization;  SF-1169,  U.S. 
Government  Transportation  Request  are 
submitted  by  authorized  officials;  SF- 
1038,  ^plication  and  Account  for 
Advances  of  Funds  are  submitted  by 
employee  requiring  advances;  SF-1012F, 
(PAID)  Travel  Vouchers  are  received 
from  the  finance  and  administration 
office;  SF-1170,  Redemption  of  Unused 
Tickets  are  prepared  from  unused 
tickets  turned  in  by  travelers  and  the  file 
copy  of  the  related  Transportation 
Request  and  Travel  History  Record  by 
individuals  are  prepared  bom  paid 
vouchers. 
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Debt  CoUectioo  Files. 


Unclassified. 


Primaiy  ijrstem  is  located  in  the 
Office  of  the  Comptroller.  Federal 
Emergency  Management  Agency, 
Washington.  DC  2M72.  Secondary 
systems  may  be  maintained  by  the  Debt 
Collection  Officers  designated  for  the 
following  offices:  Federal  Instsance 
Administration.  National  Preparedness 
Directorate,  State  and  Local  Programs 
and  Support  Directorate.  United  States 
File  Administradon.  Office  of  Training/ 
National  Emergency  Training  Center, 
and  each  FEMA  Regional  office. 


Individnals  who  are  faidebted  to 
FEMA. 


CATMOMnOPI 

The  Debt  Collection  Officers'  file  win 
contain  copies  of  debt  coUection  letters 
and  Optional  Form  1114,  bQl  for 
collection,  and  correspondence  to  and 
from  the  debtor  rdating  to  die  debt  llie 
file  will  include  such  information  as  the 
name  and  address  of  the  debtor; 
taxpayer's  identification  number  (which 
may  be  the  social  security  number); 
amount  of  debt  or  delinquent  amount; 
basis  of  debt  date  debt  arose;  office 
referring  debt  to  the  Debt  Collection 
Officer  record  of  each  collection  made; 
credit  report  or  FEMA  Form  22-13, 
finwnpial  statement  reflecting  the  net 
worth  of  the  debtor  date  by  which  debt 
must  be  referred  to  the  Agency 
Collections  Officer  for  further  collection 
action;  citation  or  basis  on  which  debt 
was  terminated  or  compromised;  and 
the  appropriation  number  under  which 
the  Accounts/Notes  Receivable  was 
established. 


31  U.S.C  3701  et  seq^  Debt  Collection 
Act  of  1982  (Pub.  L  97-385, 96  Stat 
1749). 


Information  is  used  for  the  purpose  of 
collecting  monies  owed  FEMA  arising 
out  of  any  administrative  or  program 
activities  or  services  administered  by 
FEMA.  The  Debt  Collection  Offiera'  file 
represents  the  basis  for  the  debt  and 
amount  of  debt  and  actions  taken  by 


FEMA  to  collect  die  moaies  owed  under 
the  debt  The  credit  tepott  or  financial 
statement  provides  an  understancUng  of 
the  individual's  financial  condition  with 
respect  to  requests  for  deferment  of 
payment 


CA' 


OrWCN 

When  debts  are  uncoUecdble,  copies 
of  the  FEMA  Debt  Collection  Officer's 
file  regarding  the  debt  and  actions  taken 
to  attempt  to  collect  the  monies  is 
forwardMl  to  the  U.S.  General 
Accounting  Office,  Department  ol 
Justice,  or  a  United  States  Attorney  for 
further  collection  action.  FEMA  may 
also  provide  copies  of  the  debt 
coUection  letters.  Optional  Form  1114, 
bill  for  collection,  and  FEMA 
correspondence  to  the  debtor  to  a  debt 
collection  agency  under  contract  with 
FEMA  for  further  collection  action. 


TO 

AQCNCm: 

DMCUMUM  MNMUMIT  TO  S  UAC 

ssaa(BKia): 

Disclosures  may  be  made  from  this 
system  to  "omsumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f)  or  the 
Federal  Claims  CoUection  Act  of  1986 
(31  U.S.C  3701(aM3)). 


WSVSTBC 


Records  are  maintained  in  file  feeders, 
on  lists  and  forms,  and  in  computer 
processible  storage  media. 


The  primary  system  files  are  filed  by 
bill  for  collection  number;  the  secondary 
systems  may  be  filed  by  bill  for 
collection  number,  name,  or  ta:q>ayer's 
identificadon  number  (which  may  be  the 
social  security  number). 


Personnel  screening,  hardware,  and 
softw£ire  computer  security  measures; 
paper  records  are  maintained  in  locked 
containers  and/ or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 


Records  are  covered  by  General 
Records  Schedule  6.  The  file  on  eadi 
debt  on  which  administrative  collection 
action  has  been  completed  shall  be 
retahied  by  Debt  Collection  Officers' 


respective  program  office  not  leas  Uian 
one  year  after  the  applicable  statute  of 
limitations  has  run  out  llie  ffle  is  then 
transferred  to  the  National  Archives  and 
Records  Service  for  a  period  of  six  years 
and  three  months  after  the  end  of  Ae 
fiscal  year  in  wtiidi  the  debt  was  dosed 
out  by  means  of  Ae  debt  being  paid, 
terminated,  compromised,  or  tihe  statute 
of  limitations  had  run  out 

SYtmi  IIAIMaiiKe)  AMD  AnOREtt: 

Comptroller,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

NOmCATION  MOCCDURm 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification  that  is,  driver's 
license,  employing  organization's 
identification  card,  or  other 
identification  card. 


Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


Direcdy  from  the  debtor,  the  initial 
loan  appUcation,  credit  report  from  the 
commercial  credit  bureau, 
administrative  or  program  offices  witiiin 
FEMA.  or  other  Federal  State,  or  local 
agencies  which  are  involved  in 
programs  or  services  administered  by 
FEMA. 


ottmiact: 


None. 
FEMA/PER-I 


Grievance  RectMds. 
Limited  Access. 
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372B1 


tvtnM  location: 

Office  of  Persoonel  and  Equal 
Opportunity,  Federal  Emergency 
ManagenMBtAgency,  Waabiagtan,  DC 
20472. 


CA- 


Current  or  former  employees  who 
have  submitted  grievances  with  FEMA 
in  accordance  with  part  771  of  the  Office 
of  Personnel  Management  regulations  (5 
CFR  part  771],  or  a  negotiated 
procedure. 


CATCoomcs  or  I 

The  system  contains  records  relating 
to  grievances  filed  by  agency  employees 
under  part  771  of  the  Office  of  Personnel 
Management  regulations.  These  case 
files  contain  all  documents  related  to  the 
grievance,  including  statements  of 
witnesses,  reports  of  interviews  and 
hearings,  examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
administrative  grievances  and 
negotiated  grievance/arbitration 
systems  that  FEMA  may  establish 
through  negotiations  with  recognized 
labor  organizations. 

AUIMOnmr  POR  MAMTTBIAIICt  OP  TNI 


5  U.S.C  1301. 3301,  3302,  B.0. 10677,  3 
CFR  1954-56  Comp..  p.  218,  E.0. 10667, 3 
CFR  lOSe-1963  Comp.,  p.  619. 

For  the  purpose  of  processing 
grievance  complaints  from  agency 
employees  for  personal  reUef  in  a  matter 
of  concern  or  dissatisfaction  which  is 
subject  to  the  ccmtrol  of  FEMA 
management 

ROVTWi  uses  OP  RECORDS  MAINTAINED  M 
THE  SVSTI^  ■O.UOiia  CATSOORieS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 

To  disclose  information  to  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance,  to  the  extent  necessary  to 
identify  the  individual,  infoim  the  source 
of  the  purpose(s]  of  die  request  and 
identify  the  type  of  information 
requested:  to  disclose  information  to 
another  Federal  agency  or  to  a  court 
when  the  Government  is  party  to  a 
judicial  proceeding  before  the  court  in 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  wluch  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  analytical 
studies  do  not  contain  individud 
identifierSrin  some  instances  the 


selection  of  elements  of  data  included  in 
the  study  may  be  structed  in  such  a  way 
as  to  m^e  the  data  included 
individually  identifiable  by  inference;  to 
disclose  information  to  officials  of  die 
Merit  Systems  Protection  Board, 
including  the  OtRce  of  the  Special 
Counsel  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties; 
to  disclose  in  response  to  a  request  far 
discovery  or  for  appeeraiM^e  of  e 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding: 
and  to  provide  information  to  officials  of 
labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  end 
matters  affecting  work  ctmditions. 

Additional  routine  uses  may  include 
Nos.  1, 2, 5  and  8  of  Appendix  A. 


OISPOSINOOP 


MTNESVSTBKt 


These  records  are  maintained  in  file 
folders. 


By  name  of  the  oidividnal 

SAFEOUAROS: 

Paper  records  in  a  locked  container 
and/ or  room.  All  records  are  maintained 
in  areas  diat  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

RCTDmON  AND  DBPOSAU 

These  records  are  covered  by  General 
Records  Schedule  1  and  are  dMtroyed  3 
years  after  closing  of  the  case. 


SYSTEM  MAMAOEH(S>  AMD  i 

Director  of  Personnel  and  Equal 
Opportunity.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 


NOTWCATNMI 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked,  "Mvacy  Act 
Request"  on  the  envdope  and  letter. 
Include  fuQ  name  of  the  individual  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 


identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 


Same  as  notification  procedure  above. 
"Hie  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  die  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  8. 

RECORD  SOURCE  CATBOORHS: 

Information  in  this  system  of  records 
is  provided  by  (1)  the  individual  on 
whom  die  reowd  is  maintained:  (2) 
testimony  of  witnesses;  and  (3)  from 
related  correspondence  from 
organizations  or  persons. 


OP  THE  act: 


None. 
FEIIA/PER-S 


Equal  Emplo3rment  Opportunity 
Complaints  of  Discrimination  Files. 

Limited  Access. 

SYSTEM  location: 

Office  of  Personnel  and  Equal 
Opportunity,  Federal  Emeigency 
Management  Agency,  Washington.  DC 
20472. 

CATEOORMi  OP  — WnOUAtS  < 


Any  FEMA  employee  or  eppUcant  for 
employment  headquarters,  regi<mal  and 
field  offices,  including  full-time, 
permanent  part-time  and  temporary 
employees,  who  file  a  complaint  of 
discrimination  against  FEMA.  Also,  any 
pereons  who  file  or  could  file  a 
complaint  of  discrimination  with  FEMA 
alleging  discrimination  by  a  State  or 
local  government  in  violation  of  tiUe  VI 
of  the  Civil  Rights  Act  of  1964  and  any 
other  similar  legislation  involving 
discrimination  by  a  State  or  kical 
government 

CATSOORIES  OP  RECORDS  *l  THE  SYSTEM: 

Files  include  complaints  of 
discrimination  brought  against  FEMA  by 
employees  or  applicants  because  of 
race,  color,  religion,  sex.  age, 
handicapped,  or  national  origin;  records 
of  counselor's  reports,  records  of 
investigation,  records  of  hearings  and 
disposition  of  cases  involving  Equal 
Enq;iloyiDent  Opportunity.  FUes  also 
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include  reports,  documents,  and 
information  in  support  of  or  contrary  to 
the  complaint  or  potmtial  complaint, 
records  of  hearings  and  disposition  of 
die  cases  by  the  States  or  the  Director. 
Federal  Emergency  Mangement  Agency 
at  higher  authority. 

OTTM 


Public  Laws  92-281  and  93-211  as 
amended  by  Public  Law  93-516.  Equal 
Employment  Opportunity  Act  of  1972, 
Executive  Orders  11478  and  12067,  title 
VL  Qvil  Rights  Act  of  1964  (78  Stat)  (42 
U.S.C2000de/se9.)- 


For  the  purpose  of  ascertaining 
f^ether  discrimination  has  taken  place. 


(a)  To  Htle  VI  OfiBcers  and  other 
investigators  and  reporting  officers  to 
ascertain  whether  discrimination  under 
the  Title  VI  rules  and  regulations  have 
taken  place:  (b)  to  investigators  to 
secure  testimony  and  affidavits  of 
witnesses  and  other  pertinent  data 
involving  Equal  Employment 
Opportunity  cases;  (c)  to  State  officials 
and  investigators  to  secure  testimony  of 
witnesses  and  other  pertinent  data 
involving  Title  VL  Civil  Rights  Act 
cases;  (d)  to  EEOC  and  other  Federal 
agencies  with  jurisdiction  for  hearings 
and  appeals;  (e)  to  higher  authorities 
outside  of  FEMA  for  making  a  decision; 
and  (!)  to  the  U.S.  Justice  Department  or 
other  agencies  as  appropriate  for 
enforcement  action  and  where 
necessary  in  reporting. 

Additional  routine  uses  may  include 
Nos.  4, 5, 7  and  8  of  Appendix  A. 


These  records  are  maintained  in  file 
folders  and  some  information  may  be 
automated. 


By  name  of  die  individuaL 


Official  discrimination  con^tlaint  case 
files  are  covered  by  General  Records 
Schedule  1  and  are  destroyed  4  years 
after  resolution  of  case.  EBO  General 
Files  which  records  pertaining  to  the 
Civil  Rights  Act  of  1964  are  covered  by 
General  Records  Schedule  1  and  are 
destroyed  when  3  years  old.  or  when 
superseded  or  obsolete,  whichever  is 
applicable. 


Director  of  Personnel  and  Equal 
Opportunity,  Federal  Emergency 
Management  Agency,  Wad^ington,  DC 
20472. 

NOmCATION  moccouNi: 

The  major  part  of  this  system  is 
exempted  firom  this  requirement  and  the 
access  and  contesting  requirement 
under  5  U.S.C.  552a(k)(2).  To  the  extent 
that  this  system  of  records  is  not  subject 
to  exemption,  it  is  subject  to 
notification,  access  and  contesting 
procedures.  A  determination  as  to  the 
applicability  of  an  exemption  as  to  a 
specific  record  shall  be  made  at  the  time 
a  request  for  notification,  access,  or 
contesting  is  received.  Inquiries  should 
be  addressed  to  the  system  manager. 
Written  requests  should  be  clearly 
marked.  "Privacy  Act  Request"  on  the 
envelope  and  letter.  Include  full  name  of 
the  individual  some  type  of  appropriate 
personal  identification,  and  current 
address. 


Same  as  notification  procedure  above. 

I MOCCOUIIE 


Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
concisely  v^t  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


violations  or  local  officials  who  have 
reported  violations  to  the  State. 


Personnel  screening  hardware  and 
software  computer  security  measures; 
paper  records  in  a  lodged  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
property  screened,  cleared  and  trained. 


opthiact: 

The  Director,  Federal  Emergency 
Management  Agency,  has  determined 
that  this  system  should  be  exempted 
bom  subsections  (c)(3),  (d),  (e)(1),  (e)(4) 
(G),  (H),  (I)  and  (f),  of  the  Privacy  Act  5 
U.S.C  552a,  pursuant  to  5  U.S.C 
552a(k)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C  553  (b),  (c)  and  (e)  and  have  been 
published  in  44  CFR  6.87. 

FEMA/PER-S 


Payroll  and  leave  accounting. 

SCCUMTV  CtASamCATION: 

Unclassified. 

tvami  location: 

Office  of  Personnel  and  Equal 
Opportunity,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  and  all  FEMA  Regional  offices, 
addresses  are  listed  in  Appendix  AA. 
Office  timekeepers  at  both 
Headquarters  and  all  Regional  offices 
maintain  some  duplicative  payroll  and 
leave  accounting  records  for  input  into 
U.S.  Department  of  Agriculture 
electronic  system  to  issue  paychecks.  Bi« 
weekly  payroU  records  are  also 
maintained  at  classified  location  and 
relocation  facilities  under  the  FEMA 
Vital  Operating  Records  Program. 

CATiooMis  OF  emviDUAtB  oovneo  by  tm 


All  FEMA  employees,  headquarters 
and  field,  including  full-time  permanent 
part-time,  temporary,  consultants,  and 
former  employees. 


CA' 


MTMSVSIIMt 


ISOIMCeCAl 

(a)  For  the  Equal  En^loyment 
Opportunity  files-information  is 
secured  firom  previous  employers, 
firiends  and  acquaintances  of  the 
complainant  and  the  alleged 
discriminating  official  official  personal 
records,  educational  institutions,  etc.;  (b) 
For  Qvil  Rights  Act  (Title  VI)  files- 
Information  is  secured  from 
complainants  and  fit>m  FEMA  officials 
who  conduct  Title  VI  compliance 
reviews  at  the  State  and  local  level 
bom  citizens  who  have  been  denied 
services  or  use  of  facilities,  from  State 
and  local  government  records  and 
institutional  and  organizational  records; 
from  State  officials  who  have  observed 


Form  W-4,  Federal  and  State 
withholding  statement;  ^-1192,  bond 
applications;  bond  listing:  SF-sa 
Notification  of  Personnel  Actions;  SF- 
1199A.  Direct  Deposit  Sign-up  form; 
TSP-1,  Thrift  Savings  Han  Election 
Form;  Form  TSP-22,  Thrift  Savings  Man 
Loan  Payment  Allotment  Form:  TTS 
Form  7311,  Employee  Withholding 
Certificate  for  City  Taxes;  SF  2809. 
Health  Benefit  Election  Form;  SF  28ia 
Notice  of  Change  in  Health  Benefit 
Enrollment;  SF  lisa  Record  of  Leave 
Data;  and  SF  1187  Request  for  Payroll 
Deductions  for  Labor  Organization 
Dues.  Official  payroll  records  are 
maintained  in  the  U.S.  Department  of 
Agriculture's  National  Finance  Center, 
New  Orleans  PAY/DERS  system.  This 
system  includes  the  taxpayer 
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identification  number  (social  security 
number). 


Section  112(a)  of  the  Budget  and 
Accounting  ftocednres  Act  of  19S0: 81 
U.&C  a6(a);  5  U.S.C  5501,  et  seq.,  5S25 
et  seq.,  and  6801  et  seq. 

suiwosi(s):    11 

For  the  purpose  of  administering  die 
pay  and  leave  requirements. 


These  records  and  information  in 
these  records  may  be  used:  (a)  by  Uie 
U.S.  Department  of  Agriculture  to  issue 
checks  and  U.S.  Savings  bonds;  (b)  by 
the  Department  of  Labor  in  connection 
with  a  claim  filed  by  an  employee  for 
compensation  due  to  a  job-connected 
injury  or  illness;  (c)  by  state  offices  of 
unemployment  compensation  in 
connection  with  claims  by  former 
Agency  employees  for  unemployment 
compensation;  (d)  by  Federal 
Employees'  Group  Life  Insurance  or 
Health  Benefits  carriers  in  connection 
with  survivor  annuity  or  health  benefits 
claims  or  records  reconciliations;  (e)  to 
provide  officials  of  labor  organizations 
recognized  under  the  Civil  Service 
Reform  Act  wldi  information  as  to  the 
identity  of  Agency  enqiloyees 
contributing  enion  dues  each  pay  period 
and  the  amount  of  dues  withheld  from 
each  contributor;  (f)  to  disclose 
information  to  offidals  of  labor 
organizations  recognized  under  the  Civil 
Service  Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representatini  oonoeming  personnel 
policies,  prac^ces,  and  matters  affecting 
woiidng  conditions;  (g)  to  disclose 
information  to  another  Federal  agency 
or  to  a  court  when  the  Government  is 
party  to  a  judicial  proceeding  before  the 
court;  (h)  to  disclose,  in  reqMmse  to  a 
request  frv  discovery  or  for  appearance 
of  •  witness,  informatian  diat  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  edministrathre 
proceeding:  (i)  to  (fisclose  infannation  to 
offidals  of  the  Merit  Systons  lYolection 
Board,  indttding  the  Office  of  die 
Special  CouiMd.  the  Federal  Labor 
Relations  Authority  and  its  General 
Counsel  Social  Security  Administration, 
or  the  Eqoal  finployment  Opportunity 
Commission  when  requested  in 
peifoEmaoice  <tf  their  aothoiiaed  duties. 

Additional  routine  oses  may  incfaide 
any  of  the  uses  listed  in  Appendix  A. 


sssAdXis): 

Disclosures  may  be  made  from  diis 
system  to  "consumer  rqiorting 
agendes"  as  defined  in  the  Fair  Credit 
Reporting  Ad  (IS  U.S.C  1681a(!))  or  the 
Federal  Clainis  CoUection  Act  of  1086 
(31  U.S.C  3701(a)(3)). 


RCTMCVMQ, 
DIIFQIINO  or 


MSVSIBK 


The  above  mentiooed  fonns  consist  of 
paper  reovds  in  file  firiders;  infonnation 
from  these  forms  are  keyed  into  a 
computer  system  and  transmitted  to  the 
U.S.  Department  of  Agriculture  for 
preparing  checks  and  bonds. 


Federal  and  state  withholding 
statements,  bond  applications,  requests 
by  employees  for  allotments  of  pay  for 
credit  to  savings  accounts  with  financial 
institutions,  and  notifications  of 
personnel  actions  are  filed 
alphabetically  by  name  of  individual 

SAROUAROa: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
paper  records  are  maintained  in  locked 
containers  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  noo-busmess 
hours.  Records  are  retained  in  areas 
accessible  only  to  aotfactized  personnel 
who  are  properly  screened,  deared  and 
trained. 


Individual  audiorixed  allotment 
records  are  covered  by  General  Records 
Schedule  2  and  are  destroyed  3  years 
after  superseded  or  after  transfer  or 
separation  of  the  employee.  Bond 
registration  records  are  covered  by 
General  Records  Schedule  2  and  are 
destroyed  when  2  years  old.  Notificati<m 
of  personnel  actions  are  covered  by 
General  Records  Schedule  1  and  are 
destroyed  when  2  years  old. 


•VSTEM  MANAQtlKS)  AND  i 

Director,  Office  of  Personnel  and 
Equal  Opportunity,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472;  all  Regional  Directon  of  FEMA. 
addresses  as  listed  in  Appendix  AA. 

Individuals  wishing  to  inquire 
whedwr  this  system  of  records  contains 
information  about  themselves  dioidd 
contad  die  ssrstem  manager  identified 
above.  Written  requests  should  be 


dearly  marked  "Privacy  Ad  ReqaesT 
on  the  envelope  and  letter.  Requests 
should  indude  fuH  name  of  dw 
individttal  some  type  of  appropriate 
personal  identification,  and  cuiieut 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identifioation  card,  or 
other  identification  card. 


Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above.  Tlie  letter  should  state  dearty 
and  condsely  what  information  is  being 
contested.  A»  reasons  for  contesting  it 
and  die  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


Treasury  Form  TDF  lO-ll.G-6, 
Earnings  uid  Leave  Statements;  Net 
Check  listings;  Form  W-4,  Federal  and 
State  Withholding  Statements:  SP-1192. 
Bond  Application;  ^-1199,  Direct 
Deposit  Sign-up  form  SF-1199A.  Dired 
Deposit  S^-up  form;  TSP-1,  Thrift 
Savings  Plan  Qedi<m  Form;  Form  TSP- 
22,  Thrift  Savings  Plan  Loan  Payment 
Allotment  Form;  TFS  Form  7311, 
Employee  Withholding  Certificate  for 
City  Taxes;  SF  2800,  Health  Benefit 
Election  Form;  SF  2810,  Notice  of 
Change  in  Health  Benefit  Enrollment;  SF 
1150,  Record  of  Leave  Data;  and  SF  1187 
Request  for  Payroll  Deductions  for 
Labor  Organization  Dues  are  submitted 
by  the  individual  to  the  U.S.  Department 
of  Agriculture  through  FEMA  payroll 
officer,  and  SF-50,  Notificatian  of 
Personnel  Action. 


SnOVIMONS  OFTMI  ACTS 

None. 
FEIIA/IIEO>1 


State  and  local  Civil  Preparedness 
Instructional  Program  (SLCF1P). 

Undassified. 

svsiiM  location: 

Primary  system  located  at  FEMA 
Regkmal  offices,  addresses  are  listed  in 
Appendix  AA.  DecentraUzed  system 
located  with  State  and  local  agendes 
contractors  in  various  States  who 
provide  input  to  Regional  offices. 


'  5 


Fad— IRegblar 
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Duplicate  data  is  forwaided  to  State 
Emefgency  Management  (^oes  by 
contractor  in  ttie  States  for  infonnation 
purposes  onty.  Addresses  of  contractors 
and  State  Emergency  Management 
ofBces  are  available  at  FEMA  Regions. 


CK 


OrMMVmMLS 


Individuals  include  local  Emergency 
Management  coordinators,  teachers, 
school  administrators  and  local  officials 
who  are  in  need  of  emergency 
management  training. 


caiaoowiOFi 

This  system  is  comprised  of  4 
reporting  forms  only  one  of  which  has 
names.  These  are  forwarded  from  the 
contractors  at  the  State  level  to  the 
Regional  offices.  The  form  with  names  is 
the  SLCPEP  Contractor's  Roster.  This 
form  is  used  to  give  name,  address,  and 
title  of  participants  for  each  course  or 
woricshop  conducted.  This  is  a  mohthly 
report  to  the  Regions.  The  Contracting 
Officer  (Region)  forwards  to  FEMA 
DirectOT,  Office  of  Training.  National 
Emergency  Training  Center,  gross 
numl^r  of  activities  and  participants. 
The  Regions  maintain  the  roster.  The 
Director,  Office  of  Training.  National 
Emergency  Training  Center, 
consolidates  all  ten  Regions  reports  and 
prepares  a  consolidated  report  to  the 
FEMA  Director,  when  required. 

AUTHOMTV  MR  MUUMTBIANCl  or -rai 


44  UAC  3101: 50  U.S.C  App.  2253, 
2281;  E.  0. 12148;  and  Reorganization 
Plan  No.  3  of  1978. 

rvmonj^ 

For  the  purpose  of  determining  which 
officials  are  in  need  or  have  taken 
emergency  management  training. 


TMl  •VSTOi.  MCUIOMQ  CATMOMtt  or 

umt  AMD  TNi  suvoea  or  MICH  mis: 

Routine  uses  may  include  Nos.  2, 3, 5 
and  8  of  Appendix  A. 


Paper  records. 


By  name,  address,  name  of  course, 
date  and  location. 


only  to  authorizad  personnel  inho  are 
properly  screened,  cleared  and  trained. 


Records  are  covered  by  FEMA 
Records  Schedule  Nl-311-88-1. 3A-4a 
and  are  destroyed  6  years  and  3  months 
after  completion  of  contract 


Regional  Directors  of  FEMA. 
addresses  are  listed  in  Appendix  AA. 


MOmCATKNtl 

Inquiries  should  be  addressed  to  the 
appropriate  system  manager.  Written 
requests  should  be  clearly  marked, 
"Privacy  Act  Request"  on  the  envelope 
and  letter.  Include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identffication  card,  or  other 
identification  data. 


Papn  records  in  a  locked  omtainer 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessiUe 


Same  as  notification  procedure  above. 


Same  as  notffication  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sou^t. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 

mcono  sowica  CATCQomn: 

The  source  for  information  on 
participants  in  a  course  is  forwarded  by 
the  contractors  in  the  various  States  as 
he/she  conducts  training  activities  in 
his/her  State. 


FROMCtRTAM 

orTHtacr: 


None. 
FEIIA/f<fcQ-2 


Disaster  Recovery  Assistance  Files. 


Unclassified. 

svsTm  location: 

Disaster  Field  Offices,  and  FEMA 
regional  offices  listed  in  Appendix  AA. 


CA' 


OTMOIVRNIALS 


bdividuab  who  apply  for  disaster 
recovery  asristance  following 
Presidentially  declared  major  disasters 
or  emergencies. 


CA' 

a.  Records  of  registration  for 
assistance  (FEMA  Form  90-60,  Disaster 
Assistance  Registration/^>plication 
includes  names,  addresses,  telephone 
numbers,  social  security  numbers, 
insurance  coverage  information, 
household  size  and  composition,  type  of 
damage  incurred,  income  information, 
programs  to  which  referred  for 
assistance,  flood  zones,  preliminary 
determinations  of  eligibility  for  disaster 
assistance). 

b.  Inspection  reports  (FEMA  Form  90- 
56.  Inspection  Report)  contain 
identification  information,  and  results  of 
survey  of  daioaged  property  and  goods. 

c.  Temporary  housing  assistance 
eligibility  determinations  (FEMA  Fonns 
90-11  through  90-13, 90-16, 90-22, 90-24 
Uirough  90-28,  90-31, 90-33, 90-41, 90-48, 
90-57, 90-68  through  90-70, 90-71, 90-75 
tiirough  90-78,  90-82, 90-86,  90-87, 90-04 
through  90-07, 90-09,  and  90-101).  These 
pertain  to  approval  and  disapproval  of 
temporary  housing  assistance:  general 
correspondence,  complaints,  appeals, 
and  resolutions,  requests  for 
disbursement  of  payments,  inquiries 
from  tenants  and  landlords,  general 
administrative  and  fiscal  information, 
payment  schedules  and  forms, 
termination  notices,  and  information 
shared  with  the  temporary  housing 
program  staff  bom  other  agencies  to 
prevent  duplication  of  benefits,  leases, 
contracts,  specifications  for  repair  of 
disaster  damaged  residences,  reasons 
for  eviction  or  denial  of  aid,  sales 
information  after  tenant  purchase  of 
housing  units,  and  status  of  disposition 
of  applications  of  housing. 

d.  Eligibility  decisions  from  other 
agencies  (for  example,  the  disaster  loan 
program  administered  by  the  &nall 
Business  Administration,  and  decisions 
of  the  State-administered  Individual  and 
Family  Grant  program)  as  they  relate  to 
determinations  of  eligibility  for  disaster 
assistance  programs. 

e.  State  files  containing  related,  but 
independendy  kept,  records  of  persons 
who  request  Individual  and  Family 
Grants,  and  administrative  files  and        ' 
reports  required  by  FEMA.  As  to 
individuals,  the  same  type  of 
information  as  described  above  under 
registration,  inspection,  and  temporary 
housing  assistance  records  are  kept  As 
to  adm^strative  and  reporting 
requirements.  FEMA  Forms  76-27, 76-28, 
7»-3a  76-32,  76-34,  76-35,  76-38  are 
used.  State  administrative  planning  - 
formats  we  also  used.  ;  »• »      » - " 


OrTNB 


p.  L  93-288.  the  Disaster  Relief  Act  of 
1974  as  ameoded;  Reorganization  Han 
No.3ofl978J 

ruRroM(«): 

To  register  applicants  needing 
disaster  assistance,  to  inspect  damaged 
homes,  to  verily  information  provided 
by  the  applicant  and  to  make  eligibility 
determinations  for  that  assistance. 

TM  SVSIUN.  MQUIDMQ  CAt 

MiRt  AND  THt  ruRTOMS  or  MCN  usn: 

Other  Federal  agencies.  State 
governments,  end  volunteer  agencies 
charged  with  administering  disaster 
relief  programs,  both  imder  the  Disaster 
Relief  Act  as  amended  and  other 
disaster  legislation  of  charters  may  have 
read-only  access  to  information  relevant 
to  their  particular  assistance  program  to 
determine  eligibility  for  assistance 
programs.  They  will  not  be  able  to 
change  FEMA  records.  To  the  extent 
that  eligibility  for  a  program  depends  on 
eligibility  for  assistance  fit>m  another 
program  (section  312  of  the  Act  which 
prevents  duplication  of  benefits  among 
disaster  organizations),  the  information 
must  be  shared  between  and  among 
these  agencies  and  organizations. 

Additional  routine  uses  may  include 
those  identified  at  Nos.  1, 2, 3, 5, 6,  and  8 
of  Appendix  A. 

DISCtOSURS  TO  COWtUMSW  RgTORTIO 


BSSA<BM11): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  915  U.&C  1681a({)  or  Uie 
Debt  Collectkm  Act  of  1982. 

rOUOES  AND  MIACTICIS  FOR  STORSM, 
RIIRIEVINQ,  ACCaSSMQ,  RCTARNNO.  AND 

Disrosma  or  rccords  m  tni  svsmi: 

STORAOC 

Computer  discs,  records  in  file  folders. 

RCTRKVABainr) 

By  name,  address,  social  security 
number,  case  file  numbers. 


Hardware  and  software  computer 
security  measures;  paper  files  in  locked 
file  cabinets  or  rooms:  buildings  are 
secured  during  non-business  hours  by 
building  guards. 


Because  of  varying  record  schedules 
applicable  to  this  system  of  records,  we 
have  broken  down  the  paragraphs  under 
the  categories  of  records  section  for 


easy  reference.  Records  covered  by 
paragraphs  a  tfiron^  d  are  covered  by 
FEMA  Records  Schedule  Nl-311-86-1. 
Item  8b(l)  and  are  destroyed  6  years 
and  3  montiu  after  the  files  are 
consolidated.  Records  covered  by 
paragraph  e  are  covered  by  FEMA 
Records  Schedule  Nl-311-8e-l.  Item  7 
and  are  destroyed  3  years  after  the 
disaster  contract  is  terminated. 


Regional  Directors  of  FEMA, 
addresses  are  listed  in  Appendix  AA. 


NOrmCATION  I 

Inquiries  should  be  addressed  to  tfie 
appropriate  system  manager.  Written 
requests  shoiild  be  clearly  marked. 
"Privacy  Act  Request"  on  the  envelope 
and  letter.  Include  full  name  of  the 
individual  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  die  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 

Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought  FEMA  Privacy  Act 
regulations  are  at  44  CFR  part  6. 


Applicants  for  disaster  recovery 
assistance:  credit  rating  bureaus, 
financial  institutions,  insurance 
companies  and  agencies  providing 
disaster  relief. 


rROVtSKNMOr 

None. 
FEMA/SCC-I 


act: 


Security  Support  System. 

SaCURITY  CtASSmCATION: 

Limited  Access.  Certain  records  in 
this  system  are  provided  security 
safeguards  equivalent  to  the  protection 
of  Top  Secret  and/or  Special  Access 
Program  (SAP)  information. 

^M^iaii  LOCATION: 

Office  of  Security,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472;  FEMA  Regional  offices  and  Field 
Activities,  and  other  facilities  . 


designated  and  approved  by  die 
Systems  Manager.  Name,  Social 
Security  numbm,  FEMA  point  td 
contact  and  time  and  length  of  visit  is 
also  available  to  General  Services 
Administration  guards  v^o  are  hired 
under  a  G8A  contract  for  FEMA  to 
confirm  proper  identification  of 
individuals  requiring  access  to  FEMA 
Headquarters  facility. 


CA' 


FEMA  employees,  other  Federal 
agency  employees,  State  employees,  and 
consultant/contract  employees  and 
visitors  to  the  FEMA  Headquarters 
Building  and  Field  Activities,  and  all 
other  individuals  requiring  access  to 
official  FEMA  premises. 

CATIOORMS  or  RKOROe  M  TNI  IVSIIIK 

This  system  contains  security  records 
on  FEMA  employees,  applicants  for 
employment  nominees.  Security  records 
include:  Statement  of  personal  history, 
personal  data  (e.g.,  name,  address, 
telephone  number  and  sodal  security 
number)  contained  on  Standard  Forms 
85, 85A.  86,  and  87,  security  clearance 
forms:  rosters:  lists:  Standard  Form  312, 
non-disclosure  statements;  FEMA  Form 
12-17,  security  termination  statement 
and  Optional  Forms  62  and  63,  forms  for 
record  container  combinations  and  other 
related  records.  This  system  also 
includes  copies  of  background 
investigations  conducted  by  the  Office 
of  Personnel  Management  (OFM). 
FEMA,  or  other  government 
investigative  agencies.  (The  OPM 
background  investigations  are  not 
FEMA  records  but  rather  are  OFM 
records  covered  by  OPMs  system  of 
records  entitled,  OPM/Central-9, 
Personnel  Investigations  Records,  and 
requests  for  these  records  must  be 
submitted  directiy  to  OPM-41PC 
Boyers,  PA  16018.  Requests  for 
investigations  conducted  by  other 
government  investigative  agencies  must 
be  submitted  directly  to  the  agency 
which  conducted  the  investigation.  The 
background  investigations  conducted  by 
a  FEMA  contractor  are  FEMA  records 
and  are  covered  by  this  system  notice. 
Ibis  system  also  contains  records 
concerning  Personnel  Security  Program 
for  positions  associated  with  computer 
systems  (Chapter  732  of  the  Federal 
Personnel  Manual).  This  system  also 
includes  FEMA  Form  12-36,  requests  for 
access  to  FEMA  Special  Access 
Program;  FEMA  Form  12-35,  notification 
of  disapproval  for  access  to  FEMA 
Special  Access  Program;  FEMA  Form 
12-37,  inadvertent  disclosure 
statements;  FEMA  Form  12-38,  non- 
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12-30,  tenaioatianitf  accBM  to  eertain 
dassiJBed  iafanDalkm. 

Iliis  airiteB  idM  iBcliadca  enlraBt/exit 
record*  for  acoBM  to  FElfiA  praaiiMa. 
For  vkitois.  tUa  syiteB  indadea  bom; 
temporary  battge  aaaiba:  hoaf  * 
number,  office  aysaboL  aad  rknb 
number.  For  all  otheia,  tUa  ^stem 
includes  name.  socM  security  Bumber. 
specific  areas  and  times  of  authorized 
aooessibittty.  escort  antiiarity.  atatas 
and  level  of  security  clearance. 

AinMomrr  PM  MAORBMiica  or  Tw 


E.0. 12127;  E.0. 12148;  Beorganizatioa 
Plan  Na  3  of  1978:  Section  4-2a. 
Executive  Order  10450;  Executive  Order 
12356:  and  Paragraph  la.  National 
Security  Decision  Directive  84. 
Safegurdiog  NatioBal  Secuity 
Inibnnation. 


For  routine  administrative, 
managerial,  and  security  purposes  by 
officials  on  a  need-to-know  basis  in 
order  to  better  track,  manage  and 
control  access  to  information,  buildings 
and  restrickd  areas  under  the 
jutisdictian  <rf  FEMA.  to  determine  Ike 
status  of  individuals  entering  FEMA 
premises;  and  to  provide  dato  requiaite 
to  inveatlgations  and  security  reports. 


An  employee's  level  of  security 
clearance  and  type  of  Special  Access 
Program  may  be  reported  to  another 
agency  for  the  purpose  of  interagency 
security  administration;  information 
may  be  provided  to  other  federal 
departments  and  agencies  diarged  witfi 
responsibility  In  die  assignment  and 
coordinatian  of  federal  emergency 
response  teams;  to  any  Federal.  State  or 
local  law  enforcement  agency  tor  law 
enforcement  purposes;  to  any  Federal 
agency  pursuant  to  statutory  intelligence 
responsifadlities.  The  entrant  and  exit 
records  may  also  include  employees 
from  other  agencies  whidi  share 
building  space  in  FBk4A  facilities  and 
those  records  may  be  released  to  the 
individuals'  respective  employing 
agency  The  Name.  Social  Security 
number.  FEMA  point  of  contact  and 
time  and  length  of  visit  is  aiso  available 
to  General  Services  Administration 
guards  who  are  hired  under  a  CSA 
contract  tor  FEMA  to  confirm  proper 
Identification  of  incfividuals  requiring 
access  to  F^IA  Headquarters  facifity. 
Additional  routine  oses  may  indude 
Nos.l.  &  3. 4. 5h  and  8<rf  Anpoufix  A. 


Mag-tape;  diak.  paper  aad  index 
cards. 


By  name,  social  security  numbec 
organization,  security  dearance  level 
type  of  Spedal  Access  Program,  and 
badge  number  (exoqit  for  visitors). 


AH  employees  of  the  Office  of 
Security  have  undwyme  a  Special 
Backymmd  Investigation  (SBI).  All 
records  containing  personal  infnmiatton 
are  maintained  in  secured  storage  areas 
contained  within  restricted  areas, 
access  to  which  is  limited  to  authorized 
personnel  All  records  containing 
personal  information  on  a  computerized 
data  base  are  accessible  only  through 
compater  media  under  FEMA 
jurisdiction  and  i^aced  in  restricted 
areas,  access  to  which  to  limited  to 
authorized  personnel.  Access  to 
computerized  files  to  password 
protected  and  under  Uie  direct 
responsibility  of  the  system  manager. 
The  system  manager  has  the  capability 
of  printing  auttit  traito  of  access  bom  die 
computer  media,  thereby  permitting 
regular  ad  hoc  monitoring  of  computer 
usage.  Certain  records  te  dito  system  are 
provided  secimty  safeguards  equivalent 
to  the  protection  of  Top  Secret  end/w 
Sped^  Access  ftttpam  (SAP) 
information.  All  records  ne  maintafaied 
in  areas  that  are  aecured  by  boflding 
guards  and/or  alalia  systems  during 
non-business  hours.  Records  are 
retained  in  areas  accessible  only  to 
authorized  personnel  who  are  properly 
screened,  deared.  trained  and  have  a 
verified  need-to-know. 


whichever  to  applicable.  Sfioorda 
relating  to  alleged  security  violattona 
are  destroyed  2  years  after  oonplettoa 
of  final  actioa  or  when  no  Inqfar 
needed,  whichever  is  sooner;  records 
relating  to  alleged  violations  of  a 
suffident  serious  nature  that  ara 
referred  for  prosecotive  detenninatioiis 
are  destroyed  5  years  after  the  dose  of 
the  case.  Copies  of  non-diadosure 
agreemente  are  destroyed  wdien  SO  years 
old. 


Records  are  covered  by  General 
Records  Schedule  1&  Requeste  and 
authorizations  for  individuals  to  have 
access  to  dassified  files  are  destroyed  2 
years  after  authorization  expires.  Foms 
or  liste  used  to  record  safe 
combinations,  names  of  individuals 
knowing  combinations,  and  comparable 
data  used  to  control  access  into 
dassified  containers  are  destroyed 
when  superseded  by  a  new  form  or  fist 
or  upon  turning  in  of  containers.  Lists  or 
rosters  showing  the  current  security 
dearance  status  of  individnato  are 
destroyed  when  superseded  or  obsolete. 
Personnel  security  case  files  are 
destroyed  upon  notification  of  death  or 
not  later  than  5  years  after  separation  or 
transfer  of  employee  or  no  later  titan  5 
years  after  contract  relation  expirea. 


Diredor  of  Security,  Office  of 
Security,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472. 


Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  appropriate  system  manager  in 
writing.  Individuals  must  fwoish  tiieir 
fuU  name,  sodal  security  nnraber,  some 
type  of  appropriate  p«tional 
identification,  current  mailing  address 
and  zip  code,  and  any  other  available 
information  regarding  the  type  <A  record 
involved. 


Specific  mateiiab  in  thto  syston  have 
been  exempted  from  the  access  and 
contesting  reqniremente  under  5  \JJS.C 
552a(k](l)  and  5  U.S.C.  552a(kXS).  To  flie 
extent  that  this  system  of  records  to  not 
subject  to  exemption,  it  is  subject  to  the 
access  and  contesting  procedures.  A 
determinattoD  as  to  ^  applicabflity  of 
an  exemption  as  to  a  specific  record 
shall  be  made  at  the  time  a  request  for 
access  or  contest  to  recdved.  faiqairies 
shoidd  be  addressed  to  the  appropriate 
system  manager.  Written  requeste 
should  be  dearly  maricad.  'l^vacy  Act 
Request"  on  the  envdope  and  letier. 
Incfividuato  must  fiimish  tiieir  fuU  name, 
sodal  security  number,  some  type  of 
appropriate  personal  identification,  and 
current  address,  any  other  available 
information  reganfing  the  type  of  nooid 
for  which  access  or  amendment  to  being 
requested. 

CONIUTMQ  RICOND  PnOOIOUM: 

Same  as  access  procedure  above.  The 
letier  should  state  deariy  and  concisely 
what  informatton  to  being  contested,  tiie 
reasons  for  contesting  it  and  the 
proposed  amendment  to  the  information 
sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  <3R  part  & 


Diredly  from  the  Individual  to  wkom 
the  record  pertalna.  Hie  FEMA 


background  investigation  for  access  to 
classified  information  indudes 
information  from  an  application 
submitted  by  or  an  interview  with  the 
individual  to  whom  the  record  pertains; 
employers;  coworkers;  neighbors; 
friends;  acquaintances;  physidans;  other 
government  agendes;  educational 
institutions;  credit  references;  and  police 
departments.  The  entrant  and  exit 
records  come  direcUy  fitim  paper  log 
completed  by  the  incfividuals  and/or 
bom  the  individuato  using  FEMA  issued 
badges  to  enter  through  turnstiles. 

•vsTon  Kxairm>  fhom  cerr«M 
MOvntONS  or  TM  act: 

The  Director,  Federal  Emergency 
Management  Agency,  has  determined 
that  specific  materials  in  this  system 
should  be  exempted  from  subsections 
(c)(3),  and  (d)  of  tiie  Privacy  Act  5 
U.S.C  552a,  pursuant  to  5  U.S.C 
552a(k)(l)  and  5  U.S.C.  552a(k)(5).  Rules 
have  been  promulgated  in  accordance 
witii  tiie  requiremente  of  5  U.S.C  553  (b). 
(c)  and  (e)  and  have  been  publtohed  in 
44  CFR  6.87. 


disseminating  new  information  to  them 
as  appropriate. 


FEMA/SLPS-M 

aVSTEMNAMe' 


Application  for  Enrollment  in 
Ardiitectural  Engineering  Professional 
Development  Program. 

SECUMTT  classification: 

Undassified. 

SYSTm  ubcation: 

State  and  Local  Programs  and  Support 
Diredorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 


CA- 


H 


MOnnOUALS  COVnCO  BY  THK 


Individuals  who  apply  for  FEMA 
professional  development  courses: 
Fallout  Shelter  Analysis  (FSA).  . 
Protective  Construction  (PC), 
Multiprotection  Design  (MPD). 

CATEOomes  Of  Reconot  M  THi  •vsmc 
FEMA  Form  75-5.  Application  for 
Enrollment  of  Architecte  and  Engineers 
Professional  Development  Program. 
Indudes  applicant's  name,  add^ss,  date 
of  birth,  education  and  status  of 
completion  in  the  course. 

MfTHOmTV  pen  auUMTCMAMCC  OF  TM 


5  U.S.C  30tl.  44  U.S.C  3104, 50  U.S.C  - 
App.  2253. 


mNMMi(S): 

For  the  purpose  of  ascertaining 
qualifications  for  certification  as  FSA 
for  issuance  of  appropriate  certificates 
and  development  of  mailing  hsto  for 


TMB  SWiVM,  MCLUOaM  CATMOMU  OF 
lOFMIGNMn: 


Routine  uses  may  indude  Nos.  5  and  8 
of  Appendix  A. 


MTNKSVSTBB 


AppUcation  forms  are  kept  on 
microfiche.  Some  of  the  data  is  kept  on 
computer  magnetic  tepe  for  processing 
in  conjunction  with  dissemination  of 
new  information. 


By  name  of  the  individual  and  FSA 
number. 

SAFEOUAmft 

Personnel  screening  hardware  and 
software  computer  security  measures; 
paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  deared  and  trained. 

RCTtMTION  AND  OMPOSAU 

Records  are  covered  by  FEMA 
Schedule  Nl-311-88-1,  destroy  when  2 
years  old. 

BVSnSI  IIANAOai(S)  AND  AOORItt: 

Associate  Director,  State  and  Local 
Programs  and  Support  Directorate, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472. 

NOTmCATION  FMOCtOUIIS: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requeste 
should  be  dearly  marked.  "Ihivacy  Act 
Request"  on  the  envelope  and  letter. 
Indude  full  name  of  the  individual  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visito,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  date. 


Same  as  notification  procedure  above. 


Same  as  notification  procedure  above. 
The  letter  should  stete  dearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought. 


FEMA  Privacy  Ad  Regulations  are 
promulgated  in  44  CFR  part  6. 


■ounce  CAT 

Applications  submitted  by  applicants. 

lOFTNBACt: 

None. 
FEMA/SLPS-a 
SVSmi  NAMK 

Military  Reserve  Program. 

Undassified. 

svsiEM  location: 

State  and  Local  Programs  and  Support 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472;  all  FEMA  Re^onal  Directors, 
addresses  are  listed  in  Appendix  AA; 
and  State  and  local  dvil  preparedness 
agencies  requesting  informatioit 

CATaOORffiS  OF  MOIVIOUALS  COVBKO  BY  TNi 


All  military  reserviste  who  have 
mobilization  designation  to  FEMA. 
induding  FEMA  Regional  offices,  and 
Stete  and  local  dvil  preparedness 
agendes. 

CATfOOMKS  OF  RECOMM  M  TNI  tvarBfE 

Indudes  copies  of  orders,  liste  of 
reservists  assigned,  and  those  eligible  to 
be  assigned,  to  the  FEMA  regions  and 
Stete  and  local  dvil  preparedness 
agencies;  other  related  documents. 

AUTMOMTV  FOn  MAMTCNANCC  OF  TNi 


10  U.S.C  270: 10  U.S.C  275;  41  U.S.C 
3101;  50  U.S.C  App.  2253;  EO.  12148; 
and  Reorganization  Plan  No.  3  of  197& 

FUilFOaC(8) 

For  the  purpose  of  preparing 
statistical  reports,  rosters,  liste  of  new 
assignees;  review  of  assignmente  to 
provide  information  for  reaUocation  of 
vacant  spaces;  provide  basis  for  general 
management  of  the  program,  induding 
the  preparation  of  effidency  and  other 
reporte. 


TNB  «Y«TMS,  1CIJU0IN0  CATMBWM  OF 
I  AND  TN>  FURFOMS  OF  SUCN  MO: 


Applications  are  processed  by  the 
uniformed  service's  personnel 
headquarters  and  if  approved,  issuances 
of  assignment  orders  are  distributed  to 
interested  offices  for  program  recruiting, 
record  and  management  purposes. 

Additional  routine  uses  may  indude 
Nos.  5, 7  and  8  of  Appendix  A. 
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OiBputBr  printoBto  aad  Qcden  aad 
related  paper*  are  filed  in  paper  folders 
in  metal  f 


At  FEMA  Headquarters— by  re^on 
and  military  service:  at  FEMA  Regioaal 
ofBcee— by  military  service.  State,  and 
individual's  name. 


Personnel  sureeaing  hardware  and 
software  computer  security  measutes; 
paper  records  in  a  locked  container 
and/or  room.  AU  records  an  waintalned 
In  areas  that  are  secarad  by  buildiag 
guards  daring  DOD^nisiDess  hours. 
Records  an  retained  in  areas  accessible 
(wly  toauttMirixed  personoel  who  aie 
properiy  sciaeDed.  cleared  and  Haioad. 

MnNIION  MB  BMPOMIf 

Records  are  covered  by  FmA 
Records  Schedule  Nl-311-86-1. 4B-22 
and  are  destroyed  1  year  after  resetvist 
leaves  the  program.  System  manageK') 
and  address:  Associate  Diiectoc  State 
and  Local  ftograms  and  Suppwt 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472;  and  aU  FEMA  Regional  Directors, 
addresses  are  Usied  ia  Appea^x.  AA. 

MOmCttmH  MOdMMK 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  dearly  marked.  Trivacy  Act 
RequesT  on  die  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address^ 

For  personal  visits,  die  individual 
shoidd  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notificatioo  procedure  above. 

Same  as  notification  procecfaire  above. 
The  letter  should  state  dearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  ooatesting  it. 
and  the  proposed  amendment  to  the 
information  sou^it. 

FEMA  ftivacy  Act  Reg>dations  are 
promulgated  ia  44  CFR  part  6. 


Reservist  submits  completed 
applications  to  FEMA  Raigioiuri  or  State 
and  local  dvfl  prq)aredness  agency 
when  he  or  shedMires  to  wodL 


Api^ication  is  endorsed  at  each  level 
and  forwarded  through  dvfl 
preparedness  channels  to  die  respective 
sereics  perMBaei  MBrioistraliw 
headqaartate  far  prn  passing.  mmI  if 
approved,  isananoe  of  weeignment 
orders.  Copies  of  aaafyBMBt  orders  are 
distributed  to  interested  offices. 


None. 
FEMA/SLPS-S 

Radioactive  Materials  bwentoiy. 


Undassified. 


State  and  Local  Programs  and  Support 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472;  National  Emogency  Tndning 
Center,  Emndtaburg,  Mai^dand  21727 
and  aU  FEMA  Regional  Directors, 
addresses  are  Usted  in  Appendix  AA. 
Copies  are  also  maintafaied  at  the 
appropriate  State  and  local  dvil 
preparedness  agendes  and  at  State 
radiological  systems  maintenance  and 
calibration  fodlities,  and  as  applicable 
to  another  Federal  agency  or  FEMA 
contractor  having  radioactive  material 
on  loan. 


CA' 


or  MmVMNMtB  COVmiD  BV IMB 


Qistodians  of  FEMA  Radioactive 
Material 


CATIOOMaaOFI 

Files  contain  a  listtng  of  all  FEMA 
owned  radioactive  materials  on  loan  to 
a  State,  other  Federal  agendas,  FEMA 
contractors  and  others.  Categories  of 
information  stored  in  the  system 
iodude:  custodian's  name,  address,  dty, 
county,  telephone  nunibeE,  user 
authorization  number  and  expiration 
date,  date  of  transfer.  FEMA  Region. 
State,  storage  name,  address,  dty. 
county,  license  noo^jer.  type,  e^qaration 
date,  radioactive  material  nomenclature, 
isotope  activity,  dvil  preparedness 
nomendature.  serial  na2^>er8,  leak  test 
data,  ID  number  of  item,  voucher 
number  and  date. 

MITNOMTV  KM  MAMTOIANOOP  TM 


5  U.S.C  aOl;  44  USXl  SUM;  SO  U.SXI 
App.  225%  E.0. 12148;  and 
Reorganization  Man  No.  3  of  107& 


For  die  purpose  4tf  GoatraUing  and 
maintaining  a  record  to  whom 


radioactive  materials  are  loaned  in 
order  to  avoid  loss  or  UBantfaorixad  nsa. 


Information  relating  to  ndioacuve 
material  items  on  loan  may  be  provided 
to  the  user  wUdi  indudes  State 
Radiological  Systems  Maintenanoe. 
Maintenance  uid  Calibration  FadUty, 
State  Qvil  Preparedness  offices,  other 
Federal  agendes.  FEMA  Contractora 
and  otiten  processing  loaned  materid 
for  determining  custodian  of  an  item; 
number  of  items  on  loan  to  a  State,  odier 
Federal  agency,  contractors  and  odier 
users;  xecocd  of  license  number 
authorizing  custodian  possession  of 
material:  inventory  of  items  by 
radioisotcqie;  using  incapulation  data 
and  radioisot<ye  decay  to  detennine 
activity  at  any  given  time.  For  lost  or 
unauUioriaed  sources,  the  entire  file  may 
be  searched. 

Additional  routine  uses  may  induda 
Nos.  1.  S,  and  8  of  Appoidix  A. 


MTMBSVSmB 


Computer  magnetic  tapes  and  (fides, 
computer  paper  printouts. 


Computer  file  is  accessible  by  any  of 
the  categories  listed  in  Record-Category 
above. 


Personnel  screening  hardware  and 
software  computer  security  measures; 
computer  printouts  are  stored  in  a 
lodced  container  and/or  room.  All 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  non- 
business hoon.  Records  are  retained  in 
areas  accesaible  ooiy  to  andiorized 
personnel  who  are  properiy  screened, 
cleared  and  trained. 


Records  are  covered  by  FEMA 
Records  Schedule  Nl-311-86-1.  «-ll. 
Files  are  updated  as  dianges  occur.  As 
records  are  updated,  file  incorporates 
records  into  a  historical  file  so  that 
previous  information  remains  on  storage 
enabling  a  listing  of  all  previous  data  in 
file  in  various  Record-Categories.  This 
permits  a  listing  of  leak  test  history 
data,  listing  of  all  storage  locations  and 
date  of  transfer,  listing  of  all  custodians, 
date  of  transfer,  license  numbers  onder 
which  item  was  loaned.  Baaed  on 
expiration  dale  of  license,  lists  can  be 
prepsjed  of  licenses  due  for  renewal 
and  ovanhie.  Based  on  leak  test  data* 
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lists  can  be  prepared  of  items  sdieduled 
for  leak  teatin^  and  overdue.  Items  in 
possession  of  aBautliotiaed  personnel 
can  be  traced  to  lasteostodian  by  aerial 
number.  ID  nooiber  or  otber  avaflahla 
nomenc]atar0.| 

Aaaodate  DlMcior,  State  and  Local 
Programs  and  Support  Directorate. 

Fedfiral  RmWgP**^  ^anngaiwnt 

Agency,  WasUngUm.  DC  20472;  and  all 
FEMA  Regional  Directors,  addresses  are 
listed  in  Appendix  AA. 

NomcMmi  MOCHMim: 

Inquiries  diOQld  be  addressed  to  the 
system  manager.  Written  requests 
should  be  deariy  marlnd.  Trivacy  Act 
Requesf  on  die  envelope  and  letter. 
Indude  full  name  of  the  individoaL  some 
type  of  appropriate  personal 
identiflcatiao.  and  cmrent  address. 

For  personal  visits,  the  individnal 
should  be  able  to  provide  some 
accepteble  identification,  that  is, 
driver's  license,  emi^oylng  office's 
identification  card,  or  odier 
identificatton  data. 


Same  as  notification  procedure  abova 


Same  as  notification  procedure  above. 
The  letter  should  state  deariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  die  proposed  amendment  to  the 
inforination  sought 

FEMA  Privacy  Ad  Regulations  are 
promulgated  in  44  CFR  part  6. 

RtCOND  SOURd  CATMOfUn: 

Data  to  update  file  is  supplied  by 
custodians  of  loaned  material  (note: 
transferee  will  report  name  of  new 
custodian).  State  Qvil  Preparedness 
Agency  Maintenance  and  Calibration 
Fadlity  personnel  FEMA  Regional 
offices,  RADB'  and  Technological 
Hazards  Branch  of  State  and  Local 
Programs  and  Support  Directwate  and 
other  FEMA  divisions. 


movmoNS  or  fw  ACR 

None. 

FEIIA/SI.PS-4 


Maintenance  and  Calibration. 


Undassifie<l^ 


State  and  Local  Programs  and  Support 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 


20472;  and  all  FEMA  Regional  Ditectflcs, 
addressee  are  listed  in  Appomfix  AA. 
Copies  are  also  maintained  at  the 
appropriate  Stete  and  local  dvil 
preparedness  agendes  and  at  State 
radiological  systems  maintananne  and 
calibration  facilities,  and  as  applicable 
to  another  Federal  agency. 


CA1 


All  State  RADEF  Officen  and 
Maintenance  Officen. 


Files  contain  the  shipping  and  mailing 
addresses  of  the  State  radiological 
systems  maintenance  and  cal^ration 
facilities.  It  also  contains  die  name  and 
telephone  number  of  the  maintenance 
officer  of  the  maintenance  and 
calUiratton  fadlity  and  die  State  RADEF 
officer. 


5  U.S.C  301;  44  U.S.C  3104;  50  U.S.a 
App.  2253:  E.0. 12148:  and 
Reorganization  Plan  No.  3  of  1978. 


For  the  purpose  of  keeping  an  up-to- 
date  list  md  addresses  of  the 
maintenance  officer  of  die  maintenance 
and  calibration  facflity  and  the  Stete 
RADEF  officer. 


Mailing  and  shipping  labels  may  be 
furnished  to  die  Oidc  Ridge  National 
Laboratory,  Oak  Ridge,  Tennessee,  and 
FEMA  Lo{^tical  Support  Facility,  GSA. 
Ft  Worth.  Texas,  for  use  by  diem  and 
die  FEMA  Federal  Supply  Depot  to  ship 
and  mall  supplies  to  the  States  for  use 
under  the  Radiological  Systems 
Maintenance  contract  Information  may 
also  be  famished  to  other  Federal 
agendes  and  to  State  radiological 
maintenance  facilities  upon  request  in 
order  to  furnish  siqiplies,  and/or 
information  for  use  in  the  radiological 
systems  maintenance  contract 
Additional  routine  uses  may  include 
Nos.  5.  and  8  of  y^^ndix  A. 


waimavma,  accisawin.  ntrnmma,  and 


Paper  files  and  computer  tapes  and 
disks. 


Filed  by  re^oa  th«i  alphabetically  by 
State  name. 


Personndicreening  hardware  and 
software  conqniter  security  maasaies; 
computer  printouts  are  stored  in  a 
lodced  container  aad/or  roooL  Afl 
records  are  maintained  in  areas  tlut  ara 
secured  by  building  guards  during  non- 
business houn.  Records  are  retained  in 
areas  accessible  only  to  audiorized 
personnel  who  are  properiy  i 
cleared  and  trained. 


Records  are  covered  by  FEMA 
Records  Schedule  Nl-311-80-l«-2ft 
and  are  destroyed  wlwn  infonnation  is 
superseded  or  obedete. 


Assodate  Director,  State  and  Local 
Programs  and  Support  Directorate. 
Federal  Emergency  Management 
Agency.  Washington.  DC  20472;  and  all 
FEMA  Regional  Directors,  addresses  ara 
listed  in  Aiqiendix  AA. 

NQTMCATMN  MOCaDURR: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requeste 
should  be  dearly  marked.  "Privacy  Ad 
Request"  on  the  envelope  and  letter. 
Indude  full  name  of  die  todividnal 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  hidividual 
shoidd  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  odier 
identification  data. 


mcoRos  Access  I 
Same  as  notification  procedure  above. 

coMTCsrmo  RECORDS  raocaouMC 

Same  as  notification  procedure  above. 
The  letter  shodd  state  deariy  and 
condsdy  what  infcmnation  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  ara 
promulgated  in  44  CFR  part  & 

RECORD  SOUnCC  CATWMRIU: 

Information  submitted  by  State 
RADEF  Officer,  Maintenance  and 
Calibration  Facility  Officer,  FEMA 
Regional  Staff,  and  odien 
knowledgeable  of  change  to  data. 


None. 
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FaiA/8lP8-6 


Radiation  Exposure  and  Radioactive 
Materials:  Radiation  Committee 
Records. 


Unclassified. 

■vsim  ijocatiom: 

State  and  Local  Programs  and  Support 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472:  National  Emergency  TraJning 
Center,  Emmitsburg.  Maryland  21727; 
and  all  FEMA  Regional  Directors, 
addresses  are  listed  in  Appendix  AA. 

CA-nOOWES  or  MOIVBUALS  COVBIEO  BY  THl 

svrrcM: 

Files  contain  the  following  types  of 
individuals  within  FEMA  or  under 
FEMA  Byproduct  Materials  License:  All 
authorized  users  of  sources  of  ionizing 
radiation;  activity  radiation  safety 
officers;  ionizing  radiation  dose  records 
officers:  custodians  of  FEMA  sources  of 
ionizing  radiation;  committee  members 
and  alternates. 

CATCOOmCS  OF  RECOnOS  IN  THE  SYSTEM: 

Files  contain  records  produced  in  the 
conduct  of  committee  duties  and 
functions  which  include  the  control  and 
administration  of,  the  procurement  use, 
handling,  storage  and  disposal  of  all 
sources  of  ionizing  radiation  throughout 
FEMA  and  other  users  under  FEMA 
licenses  and  authorizations,  assuring 
compliance  with  licenses  and 
authorizations  issued  to  FEMA  for 
ionizing  radiation  and  the  regulations 
applicable  to  these  license  holders. 
Records  include  committee  members, 
authorized  users,  activity  radiation 
safety  officers,  ionizing  radiation  dose 
records  for  individuals  who  may  be 
exposed  to  FEMA  sources  of  ionizing 
radiation,  and  inspections  (surveys)  of 
activities  and  facilities  using  FEMA 
sources  of  ionizing  radiation. 

AUTMOMTv'pOn  ■MWTtNANCt  or  THl 


44  U.S.a  3101;  50  U.S.C  App.  2253; 
2281;  44  U.S.C  2073, 2083,  2095, 2111, 
2112,  2201.  2232, 2233. 2234. 2273  and 
E.0. 12148;  and  Reorganization  Plan  Na 
3ofl97& 

mmfcmWf 

For  the  purpose  of  procuring,  using, 
handling,  controlling,  and  administration 
of  the  procurement  use,  handling, 
storage  and  disposal  of  all  sources  of 
ionizing  radiation  throughout  FEMA  and 
other  users  under  FEMA  licenses  and 
authorizations,  assuring  compliance 
with  licenses  and  authorizations  issued 


to  FEMA  for  ionizing  radiation  and  the 
regulations  applicable  to  these  license 
holders. 


nounM  UK*  or  I 

TMi  SVSim,  MCUIONM  CATMOMn  OP 
t  AND  TW  MIWOMS  OP  aUCN  uses: 


To  Radiation  control  committee  in 
conduct  of  committee  duties  and 
functions  including  the  following:  . 
Serving  as  an  advisory  board 
recommending  approval  and  exercising 
control  of  the  procurement  use, 
handling,  storage,  and  disposal  of 
sources  of  ionizing  radiation  for 
emergency  management  purposes; 
based  upon  the  qualifications  submitted, 
designate  for  approval  all  authorized 
users  of  sources  of  ionizing  radiation 
with  FEMA  or  under  FEMA  Ucenses  or 
authorizations;  recommend  for  approval 
activity  radiation  safety  officers  for  all 
FEMA  installations  and  other  facilities 
where  sources  of  ionizing  radiation  are 
used,  handled  or  stored  under  FEMA 
licenses  or  authorizations;  establishes 
general  procedures  and  guidance 
governing  the  use,  handling,  storage  of 
sources  of  ionizing  radiation,  including 
appropriate  health  physics  or  emergency 
procedures  and  precautions, 
establishing  formal  rules  and  regulations 
as  necessary,  assure  that  the  rules  and 
conditions  of  the  FEMA  licenses, 
authorizations,  and  regulations  are 
observed  in  all  FEMA  activities: 
maintains  records  of  the  procurement 
receipt  transfer  and  disposal  of  all 
FEMA  sources  of  ionizing  radiation  dose 
records  for  each  FEMA  employee  and 
other  individual  who  may  have  been 
exposed  to  ionizing  radiation  under 
F^iA  licenses  or  authorizations; 
providing  liaison  with  other  Federal 
agencies  with  regeuti  to  committee 
duties  and  functions;  maintain  records 
of  applications  and  amendments  to 
licenses  and  authorizations  for  the  use 
of  ionizing  radiation  at  FEMA  facilities; 
maintain  records  of  periodic  inspections 
of  all  FEMA  activities  involved  with 
sources  of  ionizing  radiation  \mder 
FEMA  licenses  and  authorizations. 
Additional  routine  uses  may  include 
Nos.  1,  5,  and  8  of  Appendix  A. 

POLICIES  AND  PMCTIGCS  pen  STOMNO, 
WSTIIItVINO,  ACCtttlWO,  iHTAIWIO,  AND 
DMPOSINO  OP  RKONOS  M  THE  SVSIIM: 

STORAOE: 

Paper  files  and  radioactive  materials 
inventory  on  computer  magnetic  tape 
and  disks. 

NCTMiVASSJTV: 

Filed  by  subject  and  ionizing  radiation 
exposure  reconls  subfiled  alphabeticaUy 
byname. 


Personnel  screening  hardwcue  and 
software  computer  security  measures: 
computer  printouts  are  stored  in  a 
locked  container  and/or  room.  All 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  non- 
business hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained. 


Records  are  covered  under  General 
Records  Schedule  16  and  FEMA  Records 
Schedule  Nl-311-86-1, 4B.  Radioactive 
materials  files  are  destroyed  when  no 
longer  needed  for  administrative  use  or 
to  meet  legal  requirements.  Radiation 
Dose  Records  are  destroyed  after  75 
years.  Records  produced  in  the  conduct 
of  committee  duties  are  destroyed  when 
information  is  superseded  or  obsolete. 

SYSTEM  MANAOmft)  AND  ADOWSSS: 

Associate  Director,  State  and  Local 
Programs  and  Support  Directorate, 
Federal  Emergency  Management 
Agency,  Washington.  DC  20472;  and  aU 
FEMA  Regional  Directors,  addresses  are 
listed  in  Appendix  AA.  Notification 
procedure:  Inquiries  should  be 
addressed  to  tiie  system  manager. 
Written  requests  should  be  clearly 
marked,  "Privacy  Act  Request"  on  the 
envelope  and  letter.  Include  full  name  o,f 
the  individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECOWOS  ACCESS  PWOCEDUWES: 

Same  as  notification  procedure  above. 

CONTESTWM  RECONO  PROCEDURE: 

Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 


Reports  prepared  and  submitted  by 
committee  members,  activity  radiation 
safety  officers  and  users.  Data  for 
ionizing  radiation  dose  records  from 
individuals  wearing  dosimeters  and  film 
bade  processors. 


None. 
FEIIA/SLM4 


Temporary  and  Pennanent  Relocation 
and  Personal  and  Real  Property 
Acquisitions  and  Relocation  Files. 


Undassified. 


tea  I 


SYSTEM  LOCATRMr 

The  infonnation  ytOl  be  gathered  by  a 
contractor  for  submission  to  the  FEMA 
Regional  Office  which  services  the 
affected  properties  being  acquired  or 
relocated  The  contractor  will  be  subject 
to  the  Privacy  Act  requirements  during 
the  contractor's  custoidy  of  the  records. 
A  secondary  ^stem  relating  to 
Superfund  acquisitions  will  be 
maintained  by  the  State  and  Local 
Programs  and  Support  Directorate, 
Office  of  Disaster  Assistance,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472:  and  a  secondary 
system  relating  to  section  1382 
acquisitions  under  the  National  Flood 
Insurance  Act  wHl  be  maintained  by  the 
Federal  Insurance  Administration, 
Washington,  DC  20472.  Information  oa 
temporary  relocation  assistance  will  be 
collected  by  FB^  employees  and 
maintained  at  •  site  office,  at  a  R^onal 
office,  or  at  Headquarters,  Washington, 
DC  depending  upon  who  administered 
the  program.  Categories  of  individuals 
covered  by  the  system:  Individuals 
whose  real  property  has  been  or  is  being 
acquired  by  F^IA  and/ or  have  been 
relocated  or  are  being  relocated  by 
FEMA.  II 

FWeONDOM' 


The  file  may  contain  the  following:  (1) 
For  section  1302  acquisitions,  the  files 
before  Hscal  Year  1985  contain  copies 
of  the  appraiscds,  appraisal  contracts 
and  reviews  and  approval  documents. 
After  FY  1965,  the  files  do  not  contain 
copies  of  any  appraisals  or  related- 
appraisal  documents;  for  Superfund 
acquisition,  the  files  include  only  the 
appraisal  contracts,  and  approval 
documents;  (2)  Amounts  paid  for 
purchase  of  property  including  records 
of  negotiations  and  offers;  (2)  Title 
search  documentation,  including 
property  titles,  title  company 
correspondence,  closing  papers,  tax 
records,  and  contracts:  (3)  Loan  faiterest 
payment  information  including  mortgage 
payment  papers,  loan  documentation 
claims,  and  FEMA  approvals;  (4) 
Information  for  determining  benefit 
amounts  for  seal  property  acqtdsittcm 
including  tax  records,  mortgage 


information  and  divoros  decrees;  (5) 
Information  concerning  replacement 
housing  determinations  including  tax 
information,  affidavits,  and 
determinations;  (6)  Relocation  claims 
payment  inforamtkia  inchiriing 
dociunents  which  verify  that  funds  have 
been  spent  deeds,  contracts,  building 
estimates,  construction  bills,  loan 
papers,  leases,  cancelled  checks,  daim 
forms,  and  Decent  Safe  and  Sanitwy 
Inspection  Forms;  (7)  Deeds,  contractual 
sale  documents,  notations  of  follow-up 
actions,  appraiser  qualifications,  rent 
supplement  information,  insurance 
verifications,  moving  cost  information, 
permanent  relocation  questionnaires 
induding  badcgroond  infonnation  on 
displac^  persons,  and  information 
suppUed  by  displaced  persons  to 
support  claims  for  real  property 
acquisition  and  relocation  assistance. 
The  temporary  relocation  assistance  file 
may  contain  the  following:  (1)  Applicant 
contact  sheets;  (2)  Application  for 
assistance;  (3)  Leases  and/or 
reimbursement  agreements  and 
corresponding  hou^ng  inspection 
reports;  (4)  Requests  for  payment  with 
supporting  bills,  receipts,  etc  for 
relocation  expenses  and  payments 
records  to  individuals  and  businesses; 
and  (5)  Move-out  records.  This  system 
may  also  indude  the  ta}q>ayer 
identificatiim  numba  (social  security 
number). 


AUTMOWTVPOD 


OPTHi 


Comprehoistve  Enviromnental 
Response  Compensation  Liability  Act 
(CERCLA)  cl  1980,  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  (SARA),  Executive 
Order  12580,  Superfund  Implementation, 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  (42 
U.S.C.  4601  et  seq.).  Section  1362  of  the 
National  Flood  Insurance  Act  of  1068 
(Tide  Xm  of  Housing  and  Urban 
Development  Act  of  1968),  as  amended 
42  U.S.C  4001-4128,  Reorganization  Plan 
No.  3  of  1978  and  Executive  Order  12127. 

PUWPOBi(S)i 

Information  is  used  for  the  purpose  of 
tracking  individual  properties  which 
qualify  for  acquisition  and/or  relocation 
under  the  Coinprdiensive 
Environmental  Response  Compensation 
Liability  Act  of  1980,  as  amended  and/ 
or  Section  1362  of  the  National  Flood 
Insurance  Act  of  1988,  as  amended. 


tOPSUCHI 

Infonnation  may  be  provided  to  die 
affected  State  or  a  political  subdivision 
diereof  for  the  purpose  of  determining 


the  State's  or  subdivision's  atigiUlity  for 
taking  tide  to  the  acquired  property  for 
recreational  and  open  qiaoe  resources; 
to  die  Environmental  Protection  Agency 
for  die  purpose  of  verifying  die  proper 
eligibilify  and  use  of  Superfund  monies 
to  acquire  properties  found  to  be 
uninhabitable  for  the  population  and  in 
connection  with  legal  cases  brought 
under  the  Superfimd;  to  die  Small 
Business  Administration  for  the  purpose 
of  determining  the  individual/business 
eligibility  for  loans  and  nonduplication 
of  funds;  and  to  the  U.S.  General 
Accounting  Office,  D^iartment  of 
Justice,  or  a  United  States  Attorney  for 
legal  representation  in  duplicatimi  of 
b«iefits  provided  to  the  individual  or 
legal  cases  brought  by  or  against  F^4A. 
or  in  the  case  of  Supofund  monies, 
those  brou^t  by  or  against  the 
Environmental  Protection  Agmey. 
Under  Secticm  1362  acquisitions, 
ownership  information  and  legal 
description  will  be  provided  to  the 
Department  of  Justice  for  the  purpose  of 
obtaining  offidal  titie  opinions  prior  to 
acquisition.  Additional  routine  uses  msy 
indude  Nos.  1, 5,  and  8  of  Appendix  A. 

DWCLOSURS  TO  < 


Disdosures  pursuant  to  5  U.S.C 
552a(b)(12}:  Disdosures  may  be  made 
bom  this  system  to  "consumer  reporting 
agendes"  as  defined  in  die  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f)  or  die 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 


SI  IMS 


Reccnds  are  maintained  in  file  fokters. 
on  lists  and  forms,  and  in  computer 
processible-storage  media. 


Byname. 


Personnel  screening  hardware  and 
software  computer  security  measures; 
paper  records  are  stored  in  a  locked 
container  and/or  room.  Records  which 
are  maintained  at  a  site  office  ml^t  not 
be  secured  by  building  guards  during 
non-business  hours  but  are  retained  in  a 
locked  container  and/ or  locked  room. 
All  other  records-are  maintained  in 
areas  that  are  secured  by  building 
guards  during  ncn-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  ButhcMized  personnel  who  are 
properiy  screened,  cleared  and  trained 
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Penntoent  Personal  and  Real  Property 
Acquisitions  and  Relocation  records  are 
covered  by  General  Record  Schedules  3 
and  4.  The  file  regarding  individuals 
about  vidiom  real  property  has  been 
acquired  by  FEMA  and  who  have  been 
relocated  shall  be  retained  for  a  period 
of  10  years  after  unconditional  sale  m 
release  by  the  Government  of 
conditions,  restrictions,  mortgages,  or 
othcv  liens.  Abstract  or  certificate  of 
title  and  other  records  deemed 
necessary  or  convenient  for  donated 
property  shall  be  transferred  to  recipient 
of  the  property  after  release  by  the 
Government  Purchase  related  papers 
shall  be  destroyed  6  years  and  3  months 
after  final  payment  Temporary 
relocation  assistance  records  are 
covered  by  FEMA  Records  Schedule 
Nl-311-8ft-l,  4C-8b  and  are 
consolidated  at  the  respective  regional 
office  at  end  of  Phase  U  and  destroyed  6 
years  3  months  after  consolidation. 

•VSTEM  IMNAaEn(S)  AND  AOOReSS: 

For  Superfund  acquisitions — 
Associate  Director.  State  and  Local 
Programs  and  Support  Directorate, 
Federal  Emergency  Management 
Agency.  Washington,  DC  20472;  and  all 
FEMA  Regicmal  Directors,  addresses  are 
listed  in  Appendix  AA.  For  section  1362 
acquisitions  under  the  National  Flood 
Insurance  Act — Federal  Insurance 
Administrator — Federal  Insurance 
Administrator,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472;  and  aU  FEMA  Regional  Directors. 

NOigicaiiow  mociDuwi- 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  deariy  mariced.  "Mvacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
indentification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
drivor's  license,  employing  office's 
identification  card,  or  other 
identification  data. 


Same  as  notification  procedure  above. 


Same  as  notification  procedure  above. 
The  letter  should  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
irioimation  sou^t 

FEMA  Privacy  Act  Regulati<m«  are 
promulgated  in  44  CFR  part  6. 


IMMMCCCAT 

Directly  from  the  individual,  the 
appraisal  records,  title  report,  or 
homeowner  report 


PNOVMMNM  OFTNC  act: 

None. 

AppamfixA 

Introduction  to  Routine  Uses:  Certain 
routine  met  have  been  identified  as  being 
applicable  to  many  of  the  FEMA  systems  of 
record  notices.  The  specific  routine  uses 
applicable  to  an  individ-oal  system  of  lecord 
notice  will  be  listed  under  the  "Routine  Use" 
section  of  the  notice  itself  and  will 
correspond  to  the  numbering  of  the  routine 
uses  published  below.  These  uses  are 
published  only  once  in  the  interest  of 
simplicity,  economy  and  to  avoid 
redundancy,  rather  than  repeating  them  in 
every  individual  system  notice. 

1.  Routine  Use— Law  Enforcement  A 
record  from  any  FEMA  system  of  records, 
which  indicates  either  by  itself  or  in 
combination  with  other  information  within 
FEMA's  possession,  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal  or 
regulatory  in  nature,  and  whether  arising  by 
general  statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be  disclosed,  as 
a  routine  use,  to  the  appropriate  agency 
whether  Federal,  State,  territorial,  local  or 
foreign,  or  foreign  agency  or  professional 
organization,  charged  with  the  responsibility 
of  enforcing,  or  implementing,  or 
investigating,  or  prosecuting  such  violation  or 
charged  with  implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant  thereto. 

2.  Routine  Use— Disclosure  When 
Requesting  Information:  A  record  bom  a 
FEMA  system  of  records  may  be  disclosed  as 
a  routine  use  to  a  Federal.  State,  or  local 
agency  maintaining  civil,  criminal,  regulatory, 
licensing  or  other  enforcement  information  or 
other  pertinent  information,  such  as  current 
licenses,  if  necessary,  to  obtain  information 
relevant  to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the  letting  of 
a  contract,  or  the  issuance  of  a  license,  grant 
or  other  benefit 

3.  Routine  Use— Disclosure  of  Requested 
Information:  A  record  from  a  FEMA  system 
of  records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  a  written  request  in 
connection  with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  an  investigation  of 
an  employee,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant  or  other  benefit 
by  the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  Routine  Use— Grievance,  Complaint, 
Appeal:  A  record  from  a  FEMA  system  of 
records  may  be  disclosed  to  an  authorized 
appeal  or  grievance  examiner,  formal 
complaints  examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or  other 
duly  authoffized  official  engaged  in 
Investigation  or  settlement  of  a  grievance, 
complaint  or  appeal  filed  by  an  enqdoyee.  A 
record  bam  this  system  of  records  may  be 
disclosed  to  the  Office  of  Personnel 


Management  in  accordance  with  the  ageniT's 
responsibility  for  evaluation  of  Federal 
personnel  management 

To  the  extent  that  official  personnel 
records  in  the  custody  of  FEMA  are  covered 
within  systems  of  records  published  hy  the 
Office  of  Personnel  Management  as 
govemmentwide  records,  those  records  will 
be  considered  as  a  part  of  that 
govemmentwide  system.  Other  official 
personnel  records  covered  by  notices 
published  by  FEMA  and  considered  to  be 
separate  systems  of  records  may  be 
transferred  to  the  Office  of  Personnel 
Management  in  accordance  with  official 
personnel  programs  and  activities  as  a 
routine  use. 

5.  Routine  Use— Congressional  Inquiries:  A 
record  from  a  FEMA  system  of  recoids  may 
be  disclosed  as  a  routine  use  to  a  Member  of 
Congress  or  to  a  Congressional  staff  member 
in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  request  of 
the  individual  about  whom  the  record  is 
maintained. 

6.  Routine  Use— Private  Relief  Legislation:'^ 
The  information  contained  in  a  FEMA  system 
of  records  may  be  disclosed  as  a  routine  use 
to  the  Office  of  Management  and  Budget  in 
connection  with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular  No. 
A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as  set 
forth  in  that  circular. 

7.  Routine  Use— Disclosure  to  the  Office  of 
Personnel  Management  A  record  &t>m  a 
FEMA  system  of  records  may  be  disclosed  to 
the  Office  of  Personnel  Management 
concerning  information  on  pay  and  leave 
benefits,  retirement  deductions,  and  any 
other  information  concerning  personnel 
actions. 

8.  Routine  Use— ^Disclosure  to  National 
Archives  and  Records  Administration:  A 
record  frt>m  a  FEMA  system  of  records  may 
be  disclosed  as  a  routine  use  to  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  conducted 
under  authority  of  44  U.S.C  2904  and  12906. 

0.  Routine  Use— Grand  fury:  A  record  bom 
any  system  of  records  may  be  disclosed,  as  a 
routine  use.  to  a  grand  jury  agent  pursuant  to 
a  Federal  or  State  grand  jury  subpoena  or  to 
a  prosecution  request  that  such  record  be 
released  for  the  purpose  of  its  introduction  to 
a  grand  jury. 

Appminx  AA 

Addresses  for  FEMA  Regional  Offices: 
Region  1— Regional  Director,  FEMA.  Room 

442. 1.W.  McCormack  Post  Office  and 

Courthouse  Building.  Boston,  MA  02109; 
Region  D-^egional  Director.  FEMA.  2d 

Federal  Plaza,  Room  1338.  New  York,  NY 

10278; 
Region  ID-Regional  Director,  FEMA,  Liberty 

Square  BuUdUng  (Second  Floor),  105  South    | 

Seventh  Street  Philadelphia,  PA  19106; 
Region  IV— Regional  Director.  FEMA.  1371 
'    Peachtree  Street  NE..  Suite  TOa  Atlanta, 

GA3030S; 
Region  V— Regional  Director.  FEK^  175 

West  Jackson  Blvd.,  4th  Floor.  Chicago,  IL 

00604-2686; 


Region  VI— Regional  Director.  FEMA.  Federal 

Regional  Center.  800  North  Loop  288. 

Denton.  TX  70201-3606; 
Region  VD— Re^onal  Director.  FEMA.  911 

Walnut  Street  Room  20a  Kansas  City.  MO 

64106; 
Region  VID— Regional  Director.  FEMA. 

Denver  Federal  Center,  Building  7ia  Box 

25267,  Denver,  CO  80225-0267; 
Region  K-Jtegional  Director.  FEMA. 

Building  105,  Presidio  of  San  Francisco.  CA 

94129; 
Region  X-Regional  Director.  FEMA,  Federal 

Regional  Center,  130  228th  Street  SW., 

BotheU.  WA  96021-0796 

[PR  Doa  90-20821  Filed  0-6-00;  8:45  am] 
■HXMQ  COOE  S7M-S1.4I 
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DEPARTMEHT  OF  LABOR 

Mine  Safety  and  Health  AJiiiliiisHailon 

30  CFR  Parte  56  and  57 

RIN  1219-AA56 

Safety  Standarde  fior  Benns  or 
QuardraHe  at  Metal  and  Nonmetal 


AOENCv:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Final  rule. 


r.  This  flnal  rule  allows  for  an 
alternative  to  berms  or^ardrails  on 
infrequently  traveled  portions  of 
elevated  roadways  used  only  by  service 
or  maintenance  vehicles.  MSHA 
published  a  final  rule  for  Safety 
Standards  for  Loading,  Hauling,  and 
Dumping  and  Machinery  and  Equipment 
at  Metal  and  Nonmetal  Mines  on  August 
25, 1988  (53  FR  32496)  which  was 
scheduled  to  become  effective  October 
24. 1988.  MSHA  held  public  meetings 
during  the  first  week  of  October  1988  to 
address  concerns  the  mining  community 
had  regarding  the  final  rule.  The 
Agency,  after  further  analysis  and 
review  of  public  comments  received 
during  these  meetings,  stayed  the 
effective  date  of  a  portion  of  the  berms 
or  guardrails  standard  (53  FR  41600). 
The  stayed  provision,  SS  56.9300(d)  and 
57.9300(d).  was  revised  and  published  as 
a  proposed  rule  on  August  23. 1989  (54 
FR  35152)  and  is  addressed  by  this  final 
rule. 

EFFECnvc  date:  This  final  rule  is 
effective  on  October  26. 1990. 
torn  RjRTHai  iMrowMATioii  contact: 
Patricia  W.  Silvey.  Directs,  or  Yvonne 
Johnson,  Project  Officer,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction  and  Rulemaking 
Background 

The  final  rule  for  Safety  Standards  for 
Loading,  Hauling,  and  Dumping  and 
Machinery  and  Equipment  at  Metal  and 
Nonmetal  Mines  was  published  on  * 
August  25. 1988  (53  FR  32496)  as  a 
revised  subpart  H— Loading.  Hauling 
and  Dumping  and  a  revised  subpart  M — 
Machinery  and  Equipment,  of  parts  56 
and  57  of  title  30  of  the  Code  of  Federal 
Regulations.  The  final  rule,  which 
be^me  effective  on  October  24. 1988. 
represented  an  updating,  revision  and 
reorganization  of  the  existing  standards 
in  these  areas. 

Sections  56.9300  and  57.9300  of  the 
final  rule  addressed  the  use  of  berms  or 
guardrails  on  elevated  roadways.  They 
contained «  new  paragraph  (d)  which 


allowed  an  alternative  to  berms  or 
guardrails  for  elevated  portions  of 
infrequently  traveled  roadways  used 
only  by  service  or  maintenance  vehicles. 
It  was  the  Agency's  position  that  under 
these  limited  conditions,  berms  or 
guardrails  were  not  necessary  if  other 
safety  precautions  would  provide  at 
least  the  same  degree  of  protection. 
Paragraph  (d)  of  §S  56.9300  and  57.9300 
included  requirements  that  would  assure 
the  safety  of  miners  using  these 
roadways  when  berms  or  guardrails 
were  not  present. 

After  reviewing  the  final  rule  in 
preparation  for  implementation,  and 
analyzing  comments  received  at  public 
meetings  held  for  the  purpose  of 
describing  the  application  of  the  rule, 
the  Agency  determined  that  paragraph 
(d)  of  S9  56.9300  and  57.9300  did  not 
appropriately  address  MSHA's  goals. 
Therefore,  MSHA  stayed  paragraph  (d) 
of  §  S  56.9300  and  57.9300  pendbfig 
reconsideration  of  the  provision  by  the 
Agency.  Upon  careful  review  of  the 
issues,  the  Agency  determined  that  it 
was  necessary  to  propose  new  language 
for  paragraph  (d).  On  August  23. 1988  (54 
FR  35152)  the  Agency  published  a 
proposed  rule  dealing  with  paragraph 
(d).  MSHA  received  and  reviewed 
comments  on  the  proposed  rule  from  all 
segments  of  the  mining  community. 

n.  Discussion  and  Summary  of  Final 
Rule 

Section  S6/57.9300(d)    Berms  or 
Guardrails 

MSHA  retains  the  introductory 
language  to  §S  56.9300(d)  and  57.9300(d) 
as  proposed,  which  allows  a  limited 
exception  to  the  general  berms  or 
guardrails  requirement  for  elevated 
roadways  which  are  infrequently 
traveled  and  used  only  by  service  or 
maintenance  vehicles.  The  standard 
continues  to  require  berms  or  guardrails 
on  elevated  roadways  which  do  not 
meet  all  the  alternative  requirements. 
Several  commenters  felt  that  the 
standard  imposed  new  and  extreme 
requirements  and  that  the  scope  of  the 
standard  should  be  limited  to  addressing 
the  prevention  of  accidents  bom 
haulage  vehicles  leaving  the  roadway. 
The  Agency  disagrees.  The  existing 
standard  requires  berms  on  all -elevated 
stretches  of  all  roadways.  An  elevated 
roadway  by  its  nature  introduces  a 
potential  hazard  firom  a  vehicle 
overturning  upon  leaving  the  roadway. 
MSHA  feels  this  safety  hazard  can  exist 
with  any  elevated  road  unless  proper 
safeguards  are  in  place  and  that  the 
application  of  berms  or  alternatives  on 
ail  elevated  roadways  is  a  proper 
aubject  of  the  rulemaking.  The  final  nil* 


does  allow  an  alternative  means  of 
protection  in  limited  situations  on 
roadways  where  haulage  vehicles  would 
not  travel  and  where  precautions  are 
taken  to  reduce  the  risk  of  a  vehicle 
leaving  the  roadway  accidentally.  This 
is  done  without  reducing  the  degree  of 
safety  afforded  by  the  existing  standard 
by  strictly  limiting  those  circumstances 
where  the  exception  applies  and 
requiring  several  alternative  safety 
measures  to  be  undertaken. 

Other  commenters  felt  the  berm 
alternative  standard  is  too  strict, 
containing  numerous  requirements  when 
any  one  would  suffice.  The  Agency 
believes  that  the  use  of  only  one  of  the 
requirements  would  not  be  appropriate. 
To  assure  adequate  safety,  it  is  essential 
that  an  operator  comply  with  each  of  the 
requirements  listed  in  Uie  alternative. 
Commenters  should  note  that  public 
highways  normally  utilize  several  of  the 
alternative  requirements  in  combination 
and  in  many  cases  utilize  more 
delineators  than  are  required  by  MSHA 
rule  because  of  the  volume  and  degree 
of  traffic  on  public  highways. 

Some  commenters  felt  that  some 
language  in  the  final  rule  was  vague, 
and  wanted  MSHA  to  be  more  specific 
in  what  the  Agency  meant  by 
"infrequently  traveled"  and  "elevated 
roadway."  The  standard  focuses  on 
elevated  portions  of  roadways  that  are 
intended  for  the  use  of  service  and 
maintenance  vehicles.  The  Agency  used 
performance-oriented  language  to  allow 
flexibility  in  meeting  the  variety  of  mine 
conditions  which  can  occur.  A  roadway 
is  elevated  if  the  conditions  are  such 
that  when  a  vehicle  leaves  the  roadway 
it  may  overturn.  It  is  the  intent  of  MSHA 
to  allow  service  and  maintenance 
vehicles  to  travel  on  unbermed  portions 
of  elevated  roadways  a  reasonable 
amount  of  time  without  imposing  a 
requirement  that  the  service  roadway  be 
bermed.  The  frequency  of  travel  on  the 
roadway  is  important  insofar  as  it 
emphasizes  the  Agency's  expectation 
diat  travel  on  these  service  roadways 
cannot  be  continuous  or  a  normal 
everyday  occurrence.  There  may  be 
situations  that  require  maintenance 
vehicles  to  travel  the  roadway  several 
times  in  one  day,  but  that  is  not  frequent 
travel  unless  it  becomes  a  common 
practice. 

Finally,  the  Agency  considered 
whether  to  include  temporary  roadways, 
such  as  those  used  for  drilling  or 
prospecting,  within  the  berm  alternative 
exception.  MSHA  concluded  that  it 
would  be  inappropriate  to  do  so  because 
of  the  potential  safety  risk  involved. 
^Heavy  equipment  travels  along  these 


roadways,  whidtin  some  oases  may  be 
open  for  close  to  a  year. 

The  Agency  retains  paragraphs  (1). 
(2),  (3),  and  (5)  of  paragraph  (d)  as 
proposed.  Paragraph  (d)(4)  is  modified 
from  the  proposal  to  allow  the  speed 
limit  to  reflect  actaal  safe  driving 
conditions. 

Paragraph  (dKl)  requires  locked  gates 
at  entrance  points  to  elevated  roadways. 
Locked  gates  limit  uncontrolied  and 
accidental  access  to  unbermed  areas 
and  serve  as  a  reminder  to  persons 
using  the  roadway  that  the  roadway  is 
not  bermed.  Commenters  stated  that 
locked  gates  can  create  hazards, 
especially  when  drivers  must  leave 
vehicles  on  inclines  to  open  gates. 
MSHA  believes  that  on  balance,  the 
presence  of  the  gates  will  improve 
safety  at  mine  properties.  There  is  no 
requirement  diat  the  gates  extend  to  the 
ground  at  any  particular  point.  TUs 
should  minimize  the  need  for  snow 
removal  when  opening  and  closing  the 
gates. 

Paragraph  (d)(2>  requires  posting  of 
warning  signs  and  is  retained  as 
proposed.  Wanuog  signs  notify  intended 
users  of  the  unbermed  roadways  and 
remind  diem  of  the  existing  hazard.  The 
standard  requires  only  the  minimum 
number  of  signs  necessary  to  warn  of 
the  unbenned  conditions.  In  many  cases, 
one  warning  sign  would  be  sufficient  In 
instances  where  nore  than  one  access 
to  the  roadway  is  provided,  additional 
signs  would  be  needed.  The  language 
used  on  the  sign  is  left  to  the  discretion 
of  the  mine  operator,  lliis  allows  the 
operator  to  post  whatever  warning  is 
appropriate. 

MSHA  retains  the  language  of 
paragraph  (d)(3)  of  the  proposed  rule. 
The  stayed  paragraph  (dU3)  required 
reflectors  (delineators)  to  be  placed  at 
25-foot  intervals  along  the  perimeter  of 
elevated  roadways.  After  analyzing 
comments  received,  the  Agency  revised 
this  performance-based  alternative 
which  was  derived  primarily  from 
Department  of  Transportation  (DOT) 
and  Bureau  of  Mines  (BOM)  analyses. 
The  proposed  rule,  and  now  the  final 
rule,  requires  that  delineators  be 
installed  along  the  perimeter  of  the 
elevated  roadway  so  that,  for  both 
directions  of  travel,  the  reflective 
surfaces  of  at  least  three  delineators 
along  each  elevated  shoulder  are  always 
visible  to  the  driver  and  spaced  at 
intervals  sufficient  to  indicate  the  edges 
and  attitude  of  the  roadway. 

Road  delineators  are  light-reflecting 
devices  mounted  at  the  side  of  the 
roadway,  in  series,  to  indicate  the 
roadway  alignment.  Delineators  serve 
as  a  guidance  device  to  aid  vehicle 
operators  in  identifying  elevated 


roadway  edges  and  chaqges  in  direcdon 
under  aU  circumstances  of  impaired 
visibilify,  including  but  not  limited  to 
daikness  and  adverse  weather.  In  Its 
Manual  on  Uniform  Traffic  Control 
Devices,  paragraph  3D-3,  the  DOT 
states  that  delineatov  shall  consist  of 
reflector  units  capable  of  deeriy 
reflecting  light  under  "«ra»al 
atmospheric  conditions  from  a  distance 
of  1,000  feet  when  illuminated  by  the 
upper  beam  of  standard  automobile 
lights.  MSHA  would  accept  sudi 
delineators  as  conforming  with  die 
intent  of  the  standard. 

In  the  DOT  manual,  intended  for 
application  to  streets  and  highways. 
DOT  provides  a  table  (Table  IH-l)  for 
variable  spacing  of  delineators  as  a 
function  of  horizontal  curve  radius.  In 
order  to  provide  drivers  with  the 
necessary  level  of  guidance  required  to 
safely  negotiate  roadways,  DOT 
suggests  delineators  be  placed  as  close 
as  20  feet  apart  on  curves  having  a 
radius  of  50  feet  They  also  include  a 
recommendation  for  spacing  of 
delineators  on  uninterrupted  highways. 
This  uninteTTupted  highway  spacing 
recommendation  provides  a  range  of  200 
to  528  feet  with  the  understanding  that 
"spacing  diould  be  adjusted  on 
approaches  and  throughout  horizontal 
curves  so  that  several  delineators  are 
always  visible  to  the  driver."  A  S2S-foot 
spacing  serves  the  purpose  of  providing 
Vio  mile  distance  maikers.  The  guidance 
role  of  delineators  on  unbermed 
elevated  roadways  is  much  more  critical 
than  on  public  highways.  On  public 
highways,  berms  or  guardrails  are 
provided  in  many  instances  as  a 
physical  backup  to  the  guidance 
provided  by  the  delineators.  In  addition 
to  physical  barriers,  public  highways 
typically  have  center  lines  and  edge 
lines  to  assist  delineators  in  providing 
the  driver  the  necessary  guidance.  Since 
unbermed  elevated  mine  roads  do  not 
have  these  and  other  safefy  features, 
MSHA  feels  the  maximum 
recommended  DOT  delineator  spacing 
of  528  feet  would  not  provide  adequate 
guidance  to  drivers.  As  mentioned,  DOT 
has  recognized  that  depending  on  the 
circumstances  of  a  particular  straight 
roadway,  marker  spacing  should  range 
frtim  200-528  feet.  In  addition,  the  DOT 
manual  indicates  that  the  placement  of 
signs  warning  of  a  change  in  road 
direction  or  attitude  where  speeds  are 
relatively  low  should  allow  for  an 
advance  distance  of  about  250  feet 
MSHA  believes  that  delineators  should 
be  spaced  at  intervals  sufficient  to 
indicate  the  edges  and  attitude  of  the 
roadway  to  provide  the  driver  with  the 
necessary  guidance  to  safely  fravel  on 
the  elevated  roadway.  MSHA  also 


recognine  that  < 
woddbei 

of  unbenned  elevated  roedwraye  to 
provide  the  driver  with  the  guidaaoe 
needed  to  safely  negotiate  these  eieea. 
A  minimum  of  three  points  are 
necessary  to  indicate  departure  froei  a 
straight  line  to  a  curve  Therefore,  to 
keep  the  driver  constanUy  aware  ef 
approaching  changes  in  road  direction 
and  edge  location,  it  is  necessary  for  the 
operator  to  have  at  least  three 
delineators  visible  to  him  along  each 
edge  of  an  elevated  roadway  at  all 
times.  In  li^t  of  this,  the  final  rule 
retains  the  requirement  that  at  least 
three  delineators  be  visible  to  die  driver 
at  all  times  on  eadi  elevated  shoulder  of 
an  elevated  roadway  and  spaced  at 
intervals  necessary  to  sufficienUy 
indicate  the  direction  and  attitude  of  the 
roadway.  The  driver  is  thereby  provided 
with  feedback  to  maintain  safe  control 
of  the  vehicle. 

Several  ooramenters  contended  that 
the  public  hi^iways  should  not  be  used 
as  the  basis  for  the  MSHA  position  and 
cited  differences  between  public 
highways  and  nine  roads.  MSHA  is 
mindful  of  the  differences  and  actnafiy 
developed  a  less  strict  standard  than  it 
could  have  because  of  the  reduced 
speed  limits  on  mine  roads  when 
compared  to  public  roads.  Commenters 
questioned  the  use  of  delineators  on 
roadways  used  only  during  the  day, 
during  construction,  or  on  roadways  in 
gendy  sloping  areas  or  in  areas  of  high 
snowball.  Suice  daytime  visibility  can  be 
poor  on  occasion,  even  in  the  best  of 
climates,  delineators  are  appropriate  on 
roadways  used  only  in  the  daytime. 
Construction  is  not  maintenance,  and 
paragraph  (d)  would  not  apply  during 
construction  activities.  Gently  sloping 
areas  are,  by  definition,  not  elevated. 
The  standard  would  not  require  berms 
or  alternative  measures  for  gently 
sloping  areas.  For  high  snowfall  areas, 
the  poor  road  conditions  and  limited 
visibility  associated  «vith  snowfall 
mandate  the  use  of  delineators. 

Standards  S|  56.9101  and  57.9101 
require  that  operating  speeds  be 
consistent  with  the  conditions  of 
roadways.  However,  they  contain  no 
specific  limits  on  speed.  Because  of  the 
absence  of  physical  barriers  to 
overtravel,  it  is  desirable  to  have  a 
specific  provision  for  speed  limits 
associated  with  the  berm  alternative 
provision.  Paragraph  (d)(4)  of  the 
proposed  rule  set  a  speed  limit  of  15 
MPH  on  unbermed  roadways.  Several 
commenters  stated  that  there  were  too 
many  variables  for  MSHA  to  require  a 
IS  MPH  speed.  MSHA  agrees  and 
revises  the  speed  limit  requirement  to  be 
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more  performance  oriented.  Factors 
such  as  the  width,  slope  and  alignment 
of  the  road,  the  type  of  equipment  using 
the  road,  the  road  material,  and  any 
hazardous  conditions  which  may  exist 
are  to  be  considered  when  setting  a 
maximum  speed  limit 

Paragraph  (d)(5).  which  assures 
proper  traction  on  unbermed  elevated 
roadways,  has  been  retained  as 
proposed.  The  hazards  to  travel  on  an 
unbermed  elevated  roadway  are 
significantly  increased  when  weather 
conditions  impair  traction,  lliese 
roadways  could  be  used  only  if 
corrective  action  such  as  tire  chains, 
plowing  or  sanding  is  used  to  improve 
traction. 

III.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  final  rule  retains  the  proposed 
provision  which  requires  that 
delineatcMTS  shall  be  installed  along  the 
perimeter  of  elevated  roadways  so  that 
the  reflective  surfaces  of  at  least  three 
delineators  are  always  visible  to  the 
driver  along  each  elevated  shoulder  for 
both  directions  of  travel.  In  comparison 
with  the  proposed  rule,  the  final  rule 
would  involve  a  minor  cost  reduction  to 
some  mine  operators.  Accordingly,  the 
Agency  has  determined  that  this  rule 
would  not  result  in  a  major  cost  increase 
or  have  an  incremental  effect  of  $100 
million  or  more  on  the  economy. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

rV.  Regulatory  Flexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agency  has  also  determined  that  the 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

V.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Paperw(Hli  Reduction  Act 
ofl980! 


List  of  Subjects  in  90  CFR  Parts  58  and 
67 

Mine  safety  and  health.  Metal  and 
nonmetal  mining.  Safety  standards  for 
berms  or  guardrails. 

Dated:  August  21. 199a 

William  |.  Tattersall. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Tide  30,  chapter  I.  subchapter  N.  parts 
56  and  57  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  56-SAFETY  AND  HEALTH 
STANDARDS-SURFACE  METAL  AND 
NONMETAL  MINES 

1.  The  authority  citation  for  part  56  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  Bll,  957,  and  961. 

2.  In  S  56.9300,  paragraph  (d)  is 
revised  to  read  as  follows: 

S  56.9300    Berms  or  guardrails. 

***** 

(d)  Where  elevated  roadways  are 
ir.frequentiy  traveled  and  used  only  by 
service  or  maintenance  vehicles,  berms 
or  guardrails  are  not  required  when  all 
of  the  following  are  met: 

(1)  Locked  gates  are  installed  at  the 
entrance  points  to  the  roadway. 

(2)  Signs  are  posted  warning  that  the 
roadway  is  not  bermed. 

(3)  Delineators  are  installed  along  the 
perimeter  of  the  elevated  roadway  so 
that,  for  both  directions  of  travel,  the 
reflective  surfaces  of  at  least  three 
delineators  along  each  elevated 
shoulder  are  always  visible  to  the  driver 
and  spaced  at  intervals  sufficient  to 
indicate  the  edges  and  attitude  of  the 
roadway. 

(4)  A  maximum  speed  limit  is  posted 
and  observed  for  the  elevated  unbermed 
portions  of  the  roadway.  Factors  to 
consider  when  establishing  the 
maximum  speed  Umit  shall  include  the 
width,  slope  and  alignment  of  the  road, 
ti:e  type  of  equipment  using  the  road,  the 
road  material,  and  any  hazardous 
conditions  which  may  exist. 


(5)  Road  surface  traction  is  not 
impaired  by  weather  conditions,  such  as 
sleet  and  snow,  imless  corrective 
measures  are  taken  to  improve  traction. 


PART  57— SAFETY  AND  HEALTH 
STANDARDS— SURFACE  METAL  AND 
NONMETAL  MINES 

3.  The  authority  citation  for  part  57  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C  811. 957,  and  961. 

4.  In  §  57.9300,  paragraph  (d)  is 
revised  to  read  as  follows: 

957.9300    B«rm«  or  guardrails. 

•        •        •        •        • 

(d)  Where  elevated  roadways  are 
infrequently  traveled  and  used  only  by 
service  or  maintenance  vehicles,  berms 
or  guardrails  are  not  required  when  all 
of  die  following  are  met: 

(1)  Locked  gates  are  installed  at  the 
entrance  points  to  the  roadway. 

(2)  Signs  are  posted  warning  that  the 
roadway  is  not  bermed. 

(3)  Delineators  are  installed  along  the 
perimeter  of  the  elevated  roadway  so 
that,  for  both  directions  of  travel,  the 
reflective  surfaces  of  at  least  three 
delineators  along  each  elevated 
shoulder  are  always  visible  to  the  driver 
and  spaced  at  intervals  sufficient  to 
indicate  the  edges  and  attitude  of  the 
roadway. 

(4)  A  maximum  speed  limit  is  posted 
and  observed  for  the  elevated  unbermed 
portions  of  the  roadway.  Factors  to 
consider  when  establishing  the 
maximum  speed  limit  shall  include  the 
width,  slope  and  alignment  of  the  road, 
the  type  of  equipment  using  the  road,  the 
road  material,  and  any  hazardous 
conditions  which  may  exist. 

(5)  Road  surface  traction  is  not 
impaired  by  weather  conditions,  such  as 
sleet  and  snow,  unless  corrective 
measures,  such  as  the  use  of  tire  chains, 
plowing,  or  sanding,  are  taken  to 
improve  traction. 
***** 

[FR  Doc.  90-21085  Filed  9-6-90: 8:45  amj 

BILLINO  COOE  4SUM3-M 


Reader  Aids 


VoL  SB,  No.  174 

Friday,  September  7.  1990 


INFORMATION  AND  ASSISTANCE 


Federal  Register , 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  pnblished  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-3447 

Cod*  of  Federal  Regulations 

Index,  Trnding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

I 
Lawa 

PubUc  Laws  Update  Service  (nutnbers.  dates,  etc.)       523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

PubUc  Papers  of  tiie  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

TIM  United  StatM  Government  Manual 

General  information  523-5230 

OttMT  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  i  523-4534 

Ubrary  |  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Uws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 


35885-36256 

.._ 4 

36257-36596 _ 

5 

36597-36800_ _ 

36801-37218 i. 

6 

i. 7 

CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  Vw  end  of  each  month,  the  Office  of  the  Federal  Register 
pMMttea  separatefy  •  Ust  of  CFR  Sections  Affected  (1.SA),  ahioh 
lists  parts  and  sections  affected  t>y  documents  putiKshed  since 
the  revision  date  of  each  IHIu. 


3CFR 


6174 

..„ 36597 

AjdniMstrellve  Orosce: 

Memofandums: 

August  29, 1990 36257 

7CFR 

29 

..  35885 

403 

35886 

^•5  ,  ,  , 

35886 

406 

a«w« 

409 

416 

.35886,  35888 
35888 

4J>? 

.35888,35888 

4?5,,  ,,    

35RW 

A30  

aSHBR 

435 

437 

441  ,,,,  

35886 

35886 

443 

35888 

445 

35886 

448.-  

35886 

447 

35886 

450.   

35886 

451 

4>>4 

35886 

35886 

455.... 

, 35888 

456    -. 

35886 

910 

.35889,  36599 

93? 

35891 

944   _ 

35891 

958 

965 

38600 

38601 

967 

..  3S893 

981 

36602 

985_„  

989 

._ 38607 

1 07S~  ......»..„ 

35894 

1922 „.. 

35895 

1930 

1944 

35895 

35895 

Proposed  BUtee: 
907 

38653 

919 _. 

36825 

1767 

37938 

1Q6-'5   „ 

35907 

•  CFR 

212,,,.., 

36259 

9CFR 

381 

10CPR 

2 

„ 36801 

961 „.. 

37152 

12  CFR 

1400 


.30809 


225 — 

13  CFR 

PropOMQ  Rims: 
121 


14  CFR 

21 

23 


.36282 

.35908 
.36250 


39- 


362SS 

-36264-36270 


39.. 
91.. 


.36284 
.36582 


IS  CFR 

775 

778 


.35896,36610 
36271 


17  CFR 

140 


.35887 


20  CFR 


404.. 


.36656 


21 CR) 

522. 36751 


.36289 
. 3o57o 


197 

882. 


22  CFR 

1001...... 

1102....„ 

23  CFR 

140 


.36606 
.35898 


.  359(13 


635.. 


.38289 


24  CFR 

51 1..... - 3661 1 

Prapooed  Rutoe:  

100 37072 


25  CFR 

286 


.38272 


26  CFR 

1 36274 

52 38612 

602 ™.  3881 2 

Prepooed  Ruloe: 

1 36290, 36857.  36751 

52. 36659 

602. 36659 


30  CFR 

56 

57 


.37218 
.37218 


ir 


Federal  Register  /  Vol.  55.  No.  174  /  Friday.  September  7.  1990  /  Reader  Aids 


56.„ 

57™. 

58..™ 

70..™ 

71.. 

72 

75.. 


■  jwmi 


901 

935. 

31CHI 


.36838 
.36838 
.36838 

.36838 
.36838 

•  JWfJO 


103. 

32CFR 

651 


.36661 


.36663 


.35904 


807 

S3CFR 

126 

151 

154 

155 


.36631 


156... 
158... 
165... 


36248 

.' 35986 

36248 

.35986,36248 

36248 

35986 

36278 


117.. 
127- 

1S4- 
187.. 


34CFR 

105 


.35983 
.35983 


.37166 


40CFR 

52 .36632-36635.  36810, 

36812 

60. 36932 

421 36832 

716. 36638 


rropowd 

51 _... 

52. 

81 

171 

36458 

.36290,36458.36839 

.  _  — 36290 

36297 

2$0 

36840 

42  cm 

412 

413.-  . 

.„  35990,36754 

35990 

435. 

438. 

36813 

36813 

440 

.-36813 

43  cm 


44CRI 

64 

46  cm 

25 

640...- 
580...- 


..-36669 


.36278 


•  vw«Mf3 


.36032 


25.- 


32 

34 


50- 


.35003 
.35983 
.35683 
.35963 


52.... 
53_- 
64-... 


..-35963 

.-35983 

.35683 


65. 

.35983 

56. 

67. 

58. 

59 

••M......H..M..  — ... 

.35983 
.35983 
.35983 
.35983 

71 

76. 

91 

92. 

•••••••..•.•».••«•«•. 

.35963 
.35983 
.35983 
.35983 

95 

107 



.35983 
..35983 

108 

150.. 

153. 

162. 

35983 

-35983 
-35983 
.36670 
-35983 

163 

169. 

170 



-35983 
-35983 
-35983 

174. 

182. 

-35983 
-35983 

189 

-35983 

190 

35963 

193 

-35983 

47  era 

1 

.36640 

73 

PVOpOMQ 

1 

35905.  36279,  36823 

RuteK 

35909 

61 

.36872 

73 ; 

48CFR 

3 

4 

35909,  35910.  36297- 
36299,36840.36841 

- _ 36782 

- - 36782 

9. 

-36782 

14 

15. 

37 

52 

53.-.   „ 



..36782 
-36782 
-36782 
-36782 
-36782 

■> ■ 

8 

15. 

31 

52. 

IMm: 

-36774 
-36774 
-36774 
..36774 

53 

-36774 

48CFR 

107 

-37028 

171 

172. 

„ 

-37028 
-37028 

173 

-37028 

176. 

-37028 

177 

178 

180 

50CFR 

17 

-37028 
-37028 
..37028 

.36641 

2a . 

3^ 

33.^ 

661 

672. 

36933 

.   .35906.36647 

36647 

™ 36280.36824 

36651 

675- 

.-36652 

227 

•w* 

...36751 

LIST  OF  PUBLIC  LAWS 

Note  No  put)ic  bills  wtiich 
have  become  law  iwere 
received  by  the  Office  of  the 


Federal  Register  for  inclusion 

In  today's  List  of  PuMk: 

Laws. 

Last  List  Ausust  22,  ISflO 


/^  vW 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Jimmy  Carter 


1978 
(Boolcl). 

1979 
(Book  I) 

1979 

(Book  II)  — 


■  •••••9'^4*VHV 


-J24.II0 


.424J» 


1980-81 

(Book  I) J21J6 


1980-81 
(Book  II)... 

1980-81 
(Book  III) . 


.J224W 


..$24.00 


Published  by  the  OfTice  of  the  Federal  Register,  National 
Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washingon.  D.C.  20402-832S. 


Microfiche  Editions  Available. 


Federal  Register 

The  Federal  Register  is  published  daify  in 
24x  microfiche  format  and  mailed  to 
subecnbers  the  foUowing  day  via  frst 
dass  mail.  As  pert  of  a  micraflclw 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthtyi 

Code  of  BedCTsI  Regvlatnms 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cun^nt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  iSubsciiption  Prices: 

Federal  Registen 

One  year  $195 
Six  months:  $97.50 

Code  oi  Federal  Regulations: 

Current  year  (as  issued):  $188 


Superintendent  of  Documents  &ilHcrip(kns  Order  Forai 


•6462 

DYES, 


plcaie  send  me  the  following  indicated  subscnptiaas: 
24s  HRmnCHE  FORMAT: 


.OwyMcSIK 


:snra 


CimIa  irf  CMfaffd  IfaiHll^kWMf 


1.  The  total  cost  of  my  order  is  $ Ail  prices  include  reginbr 

IntematiaHl  cuKmers  please  add  25%. 

Pfeaae  Type  or  Print 

2. 


(Company  or  personal  name) 
fAoniioiial  aJuapsi/aUHHioii  nne^ 


(Street  addmid 


D  CheckpqFiUetolfaeavenMeade«ori 

ncpoi>q«i.A««i    1 1 1  M  i  I  i-n 

D  VBAerltetofCMdAcnMl 

I    M    I    I    I    I    I    I    I    I   I    I    I    I    I    I    ITTI 


(City.  Stale,  ZIP  Code) 

(  ^       

(Daytime  phone  mchidiiv  area  code) 


(Signsane) 
4.  Mai  To:  Saperintendent  of  Documents,  Govenunenl  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.2/9()) 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  RUgieter,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proixMed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulattone  to  amendatory  actions 
published  in  the  daily  Federal  flegister;  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codificatkMi  of 
the  final  regulations  printed  In  the  Federal  Rtffiaitr.  Each  of 
the  50  titles  is  updated  annually. 

Indivklual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sectkxis  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Offk:e  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Onlir  Proctsiing  OoSr 

*6463 


DYES 

•  Federal  Register 


Charg9  your  ordw. 
Iff  Ba^yl 


Charge  ordfrs  may  Iw  MtplionM)  to  Vw  QPO  ortw 
dHk  al  (202)  7B3-3238  tram  (.DO  (.m.  is  4:00  p.n 
•BMni  ant.  MgnSqr-Mday  («a*l  I 


^  please  send  me  the  following  indicated  subscriptions: 

•  Code  of  Federal  Regulations 


•  Papen 

—^^340  for  one  year 
^$170  tor  six-months 

•  24  X  MIcroflehe  Format: 

^$196  for  one  year 

^$97.50  for  six-months 

•  Magnetic  tape: 

__$37,S00  for  one  year 
$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $_ 


_$620  for  one  year 

•  24  X  Mierofldte  Format: 
$188  for  one  year 


Magnetictapo: 

$21,750  for  one  year 


subject  to  Change.  International  customers  please  add  25%. 
Please  Type  or  Print 


.  All  prices  include  regular  domestic  postage  and  handling  and  are 


2. 


(Company  or  personal  name) 


(Additional  address/attentkm  line) 


3.  Please  choose  method  of  payment: 

Lj  Check  payable  to  the  Superintendent  of 
Documents 

[J  GPO  Deposit  Account 


EQ 


-D 


(Street  addreas^ 


(City.  State,  ZIP  Code) 


LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  Lll 


I  I  I  I  I 


L 


± 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Ttwfik  jfou  lor  your  ordorl 


(Signature)  (R«v.  2/90) 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 


.rJ.v.T. 


li 


K    .  I  j  i  ;  I  i  (    , I  i  1  y  :  =  i- 


/)   n 


;  i     ;  >  M  )  i  I  '(  .  I        I  I. .  .•  ■  ■  1  t  \ 


VOL 


Public  Laws 


for  the  101st  Congress,  2nct  Sessfon,  1M0 


UMI 


Pvnphlet  pnnts  of  pubtic  tews,  often  referred  to  as  sfip  laws,  are  tt\e  inittal  pubScatior)  d  Federal 
tews  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  t^  the  Presktenl 
Lefpslative  histocy  reterenoes  appear  on  each  law.  Sut)Scription  service  incftjdes  ait  public  tews, 
issued  Irregulariy  upon  enaOwnU  for  the  101st  Congress.  2nd  Session.  1990. 

(indhrldual  laws  atso  may  be  purchased  from  the  Superintendent  of  Documents..  Washington^  CX2 
20402-9328.  Prices  wary.  Seia  Reader  Aids  Section  of  the  Federal  Register  lor  armmmcements 
ol  newly  enacted  taws  ar«f  prices). 


*6216 

for  S107  per  subscription. 
1.  The  totil  cost  of  my  onfer  is  S_ 


SuperuteBdent  «€  DoonMnts  SubscrqitiaBS  Order  Form 

Ctefspa  four  onfar. 


aubacriptioas  to  PUBLIC  LAWS  for  the  fOIst  Congress,  2nd  Session,  1990 


International  customers  piease  adt)  25%. 
Please  Type  or  Print 


(Ciifwy  or  penoMl  name) 


(Additional  address/attention  line) 


Alt  prices  inchide  r^ular  domestic  posta^  and  kndlii^  aad  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I 
I I  VISA  or  MasterCard  Account 


I  M  [  t-n 


(Street  address) 


I  I  I  I  M  I  [  ITTT 


(City.  State.  ZIP  Code) 


L 


-L 


(Credit  card  expiration  date) 


Thamk  you  far  fomr  onbrf 


(Etaytime  phone  including  area  code) 


(Signature) 
4.  MaQ  To:  Superintendent  of  DocmtKBts,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


1/90 


^ 


VOL 


ISS 


1990 


UMI 


\ 


1  0 


9-10-90 
Vol.  55 


No.  175 


Monday 
September  10,  1990 


i 


United  States 
Government 
Printing  Office 

SUPEniNTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Governnoent  Printing  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  Mvate  use,  $300 


3fi^-:fi^,fc:iri^mmm^:it}tc.mil^ifcwS~DlGIT      48iO& 


90 


A  PR  5£RIA3D0&  HOV 
SCftZALS  P(»3CCSSING 
UWIV  ttlCROriLHS  INTL 
300  N  Z£EB  RO 
ANN  ARBOR     MI   ^8106 


»-1fr-90 

Vol  55         No.  175 

PagM  3721t-973M 


Monday 
September  10,  1990 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC  and 

Dallas,  TX,  see  announcement  on  the  ipside  cover  of  this 

issue. 


BEST  COPY  AVAILABLE 


UMI 


n 


Federal  Register  /  Vol.  S5,  No.  175  /  Monday.  September  iq  1990 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Docimients,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fadaral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  pubUshed.  imless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  estabUshed  under  the  Federal  Register  Act.  44 
U.S.C  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  fqr  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington.  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  55  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subeoiptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  pubUc  subscriptiona 

275-3328 
275-3064 

Single  ooptet/back  copies: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

MiiieGnpuoiis: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

523-6240 
275-3328 
523-6240 

For  «lkm  Isisphoas  numbws,  sm  the  Rawiw  Aids  SMAiaa 
ai  the  Md  ef  this  bMM. 

FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  tiie  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  infonnation 
.pecessaiy  to  research  Federal  agency  regulaticms  which 
directly  affect  them.  There  will  be  no  disciusion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  21,  at  9M  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS:  202-523-5240. 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS.  TX 

September  25,  at  9M)  a.m. 
Federal  Office  Building, 
1100  Commerce  Street. 
Room  7A23-175, 
Dallas,  TX. 
1-800-366-2998. 


m 


Contents 


Federal  Register 
VoL  55,  No.  175 
Monday,  September  10,  1990 


.  Agricultural  illariceting  Service 

RULES  . 

Lemons  grown  in  California  and  Arizona,  37219 
raOPOSEORUUS 

Peanuts,  doinestically  produced,  37238 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Forest  Service; 

Rural  Electrification  Administration;  Soil  Conservation 

Service 
NOTICES 

Gasohol  feedstock  and  food  security  reserves; 
nonestablishment.  37254 


Department 


Army  I 

NOTICES 
Meetings: 
Science  Board.  37280 


Christopher  Columbus  Quincentenary  JubWee 
Commission 

NOTICES 
Meetings.  37255 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China.  37258 

Defense  Department 

See  also  Artay  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37258     I 
Meetings:      | 
Electron  Devices  AdviscHy  Group,  37250 

(3  documents) 
Science  Board  (ask  forces,  37259 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 
Inter- ijity  Minnesota  Pipeline  Ltd.,  Inc.,  et  al.,  37282 

Environmental  Protection  Agency 

RUtES 

Air  pollutants,  hazardous;  national  emission  standards: 
Benzene  emissions  from  chemical  manufacturing  process 
vents,  industrial  solvent  use,  etc. 
Correction,  37230 
Water  pollution  control: 
Ocean  dumping  site  designations — 
Gulf  of  Mexico  offshore  of  Port  Mansfield,  TX.  37231 
Gulf  of  Mexico  offshore  of  Port  O'Connor,  TX,  37234 

NOTICES        II 
Meetings:   II 
Safe  Driidiing  Water  Act;  implementation  and 
reauthorization  issues,  37265 


Senior  Executive  Service: 

Performance  Review  Board;  membership,  37285 
Toxic  and  hazardous  substances  control:   ' 

Premanufacture  exemption  approvals,  37268 

Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office;  Trade 
Representative.  Office  of  United  States 

Federal  Aviation  Administration 

RUIfS 
Aircraft: 
Turbine  engine  powered  airplanes;  vent  fueling  and 
exhaust  emission  requirements 
Correction,  37287 
Airworthiness  directives: 

British  Aerospace,  37221 
PROPOSED  RUt^S 

Airspace: 

Objects  affiecting  navigable  airspace 
Correction,  37287 
Airworthiness  directives: 

Aerospatiale,  37246 

Airbus  Industrie,  37247 
Rulemaking  petitidns;  summary  and  disposition,  37248 
NOTICES 

Exemption  petitions;  summary  and  disposition,  37281 
Meetings: 

Normal  category  powered-lift  aircraft;  civil  certiHcation 
issues  and  airworthiness  criteria;  conference,  37282 

Federal  Communicatione  Commieeion 

RULES 

Radio  stations;  table  of  assignments: 

Louisiana,  37236 

Texas,  37237 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

North  Dakota.  37253 
NOTICES 

Agency  infonnation  collection  activities  under  OMB  review, 
37267 

Federal  Energy  ftegulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carnegie  Natural  Gas  Co.,  37260 
Colorado  Interstate  Gas  Co^  37260 
Equitrans,  Inc.,  37281 
Texas  Gas  Pipe  Line  Corp..  37261 
Transcontinental  Gas  Pipe  Line  Corp..  37261 
United  Gas  Pipe  Line  Co.,  37262 

Federal  Mghway  Adrolnfstration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Pierce  County,  WA,  37283 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  37267 


IV 


UMI 


Fedwl  Regirter  /  Vol.  55.  No.  175  /  Mwiday.  September  10.  1990  /  Contents 


Federal  Refflster  /  Vol.  55.  No.  175  /  Monday.  September  10. 1990  /  Contents 


I  AdmMstration 
Ncnccs 

Exemption  petition,  etc.: 
Duluth.  Winnipeg  ft  Pacific  Railway  et  al..  37283 

F«d«ral  Rmwv*  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
HaU.  Fred  J.,  et  al..  37268 
Northern  Trust  Corp..  37268 
Valley  Bancorporation.  37260 

Federal  Retirement  Thrift  Investment  Board 

Nonccs 

Meetings;  Sunshine  Act  37286 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Ldncomycin:  correction,  37287 
Sponsor  name  and  address  changes — 
Coopers  Animal  Health,  Inc..  37226 
NOTICES 

Food  for  human  consumption: 
Identity  standards  deviation:  market  testing  permits — 
Sour  cream,  light.  37269 

Forest  Service 

NOTICES 

Timber  sales,  national  forest: 
Shasta-Trinity  National  Forests,  CA;  exemption.  37254 

Harry  S.  Trumwi  Scholarsliip  Foundation 

NOTICES 

Meetings:  Sunshine  Act.  37286 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 

Administration;  Hiunan  Development  Services  Office; 

National  Institutes  of  Health;  Social  Security 

Administration 

H'Mlth  Care  Financing  Administration 

NOTICES 

Meetings: 
Social  Security  Advisory  Committee.  37269 

Housing  and  Urttan  Development  Department 

PROPOSED  RULES 

Civil  money  penalties.  37290 

Human  development  Services  Office 

NOTICES 
Meetings: 
Federal  Council  on  Aging.  37270 


See  Minerals  Management  Service:  Surface  Mining 
Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Taxpayers  outside  U.S.  and  Puerto  Rico;  filing  extension. 
37226 


Intemational  Trade  Administration 

NOTICES 
Antidumping: 

Frozen  concentrated  orange  juice  from  Brazil.  37256 

Pig  iron  firom  Canada,  37257 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  37271 
Railroad  services  abandonment: 
-  Union  Pacific  Railroad  Co..  37271 

Minerals  Management  Service 

RULES 

Royalty  management: 
Oil  and  gas  royalties,  rentals,  bonuses,  and  other  monies: 
late  payments  and  underpayments,  interest  rate, 
37227 

National  Aeronautics  and  Space  Administration 

RULES 

Organization,  functions,  and  authority  delegations.  37222 

National  institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  37270 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Applications  of  Advanced  Technologies  Advisory  Panel 
et  al,  37271 
Meetings: 
Electrical  and  Communications  Systems  Advisory 
Committee  et  al.,  37271 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Duke  Power  Co.,  37272 
Southern  California  Edison  Co.  et  aL.  37273 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  37286 

Pul>lic  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements:  availability,  etc: 
Intermountain  Rural  Electric  Association.  37255 

Science  and  Technology  Policy  Offios.  ■ 

NOTICES 

Meetings: 
President's  Council  of  Advisors  on  Science  and 
Technology,  37275 


i 


Exchange  Commission 


Securities  { 

NOTICES 

Joint  industry  plan;  consolidated  tape  association  and 
quotation  plans;  amendments,  37276 

Applications,  hearings,  determinations,  etc.: 
First  Investors  Discovery  Fund,  Inc.,  37277 
First  Investors  Fund  for  Growth,  Inc.,  37277 
Public  utility  holding  company  filings.  37278 
Quest  for  Vblue  Cash  Management  Trust,  37279 
Societe  Generale,  37280 

Social  Security  Administration 

PROPOSED  RULES 
Supplemental  security  income: 
Benefits  di|^  deceased  recipients;  payment  to  survivors, 
37249 

Soil  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 
Fairforest  Creek  Watershed.  SC,  37255 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  infoi|f^ation  collection  activities  under  0MB  review, 
37270 


T 


Textlie  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Intemational  Trade  Commission  review  of  petitions,  etc.; 
correction;  and  petition  withdrawal  under  1990 
annua). review,  37275 


lalrr 


Transportati<ki  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration;  Federal  Railroad  Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37285 
(2  documents) 

Truman,  Harry  &,  Scholarship  Foundation 

See  Harry  S,  Truman  Scholarship  Foundation 


f 


Separate  Parts  In  This  Issue 

'Part  It        II 
Department  m  Housing  and  Urban  Development,  37290 


:j 


Reader  I 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VT 


Federal  Re^M^r  /  Vol.  55.  No.  175  /  Monday,  September  10,  1990  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


1  0 


7CFR 

910 37219 

PropOMd  RuIm: 

997 :. 37238 

14  CFR 

11 37287 

21 37287 

23 ...37287 

25 37287 

33 37287 

34 37287 

39 37221 

43 37287 

45 37287 

91 37287 

1201 37222 

Proposed  RuIm: 

Ch  1 37246 

39  (2  documents) 37246. 

37247 
77 37287 

20  CFR 
PrcpoMd  RutoK 

416 37249 

21  CFR 

510 37226 

558 37287 

24  CFR 
PropoMd  Rui«s: 

30 37290 

26CFR 

1 37226 

30  CFR 

218 37227 

40  CFR 

61 37230 

228  (2  documents) 37231. 

37234 

47  CFR 

73  (2  documents) 37236. 

37237 
PropOMd  RuIm: 

73 37253 


UMI 


37219 


Rules  and  Regulations 


Fecieral  Register 

Vol.  55.  No.  175 

Monday,  September  10,  1990 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  910 

[Lcfflon  RegulatkNi  734] 

Lemons  Gronvn  in  California  and 
Arizona;  Umitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  California-Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  from 
September  9  through  September  15, 1990. 
Consistent  with  program  objectives, 
such  action  is  needed  to  balance  the 
supplies  of  fresh  lemons  with  the 
demand  for  such  lemons  during  the 
period  specified.  This  action  was 
recommended  by  the  Lemon    - 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECTIVE  DATES:  Regulation  734  (7  CFR 
part  910)  is  effective  for  the  period  from 
September  9  through  September  15, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  , 

Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (Department), 
room  2524-S,  P.O.  Box  96456, 
Washington,  DC  20090-6458:  telephone: 
(202)  475-3861. 
SUPPlfMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  910  [7  CFR  part  910),  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 


This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

l*ursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the. 
lemon  marketing  order  and 
approximately  2.000  lemon  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having.annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  Committee's  estimate  of  1990- 
91  production  is  40,834  cars  (one  car 
equals  1.000  cartons  at  38  pounds  net 
weight  each),  as  compared  with  37,881 
cars  during  the  1989-90  season.  The 
production  area  is  divided  into  three 
districts  which  span  California  and 
Arizona.  The  Committee  estimates 
District  1,  central  California,  1990-91 
production  at  6,495  cars  compared  to  the 
4,158  cars  produced  in  1989-90.  In 
District  2,  southern  California,  the  crop 
is  expected  to  be  24,700  cars  compared 
to  the  24,292  cars  produced  last  year.  In 
District  3,  the  California  desert  and 
Arizona,  the  Committee  estimates  a 
production  of  9,639  cars  compared  to  the 
9,436  cars  produced  last  year.  The 
National  Agricultural  Statistics  Service 


will  publish  on  October  11, 1990,  an 
estimate  of  the  1990-91  lemon  crop. 

The  three  basic  outlets  for  California- 
Arizona  lemons  are  the  domestic  fresh, 
export,  and  processing  markets.  The 
domestic  (regulated)  fresh  market  is  a 
preferred  market  for  California-Arizona 
lemons.  The  Committee  estimates  that 
about  44  percent  of  the  1990-91  crop  of 
40,834  cars  will  be  utilized  in  fresh 
domestic  channels  (17,900  cars), 
compared  with  the  1989-90  total  of 
16,600  cars,  about  44  percent  of  the  total 
production  of  37,881  cars  in  1989-90. 
Fresh  exports  are  projected  at  22 
percent  of  the  total  1990-91  crop 
utilization  compared  with  22  percent  in 
1989-90.  Processed  and  other  uses 
would  account  for  the  residual  34 
percent  compared  with  34  percent  of  the 
1989-90  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  growers  and  consumers. 
Reduced  fluctuations  in  supplies  and 
prices  result  from  regulating  shipping 
levels  and  contribute  to  a  more  stable 
market.  The  intent  of  regulation  is  to 
achieve  a  more  even  distribution  of 
lemons  in  the  market  throughout  the 
marketing  season  and  to  avoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  lemon  marketing 
order  are  required  by  the  Committee 
from  handlers  of  lemons.  However, 
handlers  in  turn  may  require  individual 
growers  to  utilize  certain  reporting  and 
recordkeeping  practices  to  enable 
handlers  to  carry  out  their  functions. 
Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 

The  Committee  submitted  its 
marketing  policy  for  the  1990-91  season 
to  the  Department  on  June  19.  The 
marketing  policy  discussed,  among  other 
things,  the  potential  use  of  volume  and 
size  regulations  for  the  ensuing  season. 
The  Committee  considered  the  use  of 
volume  regulation  for  the  season.  This 
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marketing  policy  is  available  from  the 
Committee  or  Ms.  Rodrigaez.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
September  5. 1990.  in  Los  Angeles, 
CaJifomia,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
that  310,000  cartons  is  the  quantity  of 
lemons  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  weeL  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
were  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources,  the 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions, 
weather  and  transportation  conditions, 
and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  reconunendation  in  light  of 
the  Committee's  projections  a^  set  forth 
in  its  1990-91  marketing  policy.  This 
reconunended  amount  is  11,000  cartons 
above  the  estimated  projections  in  the 
CommitteeCs  revised  shipping  schedule. 

During  the  week  ending  on  September 
1. 1990,  shipments  of  lemons  to  fresh 
domestic  markets,  including  Canada, 
totaled  312,000  cartons  compared  with 
308,000  cartons  shipped  during  the  week 
ending  on  September  2. 1989.  Export 
shipments  total  129,000  cartons 
compared  with  128,000  cartons  shipped 
during  the  week  ending  on  September  2. 
1969.  Processing  and  other  u^es 
accounted  for  231,000  cartons  compared 
with  104,000  cartons  shipped  during  the 
week  ending  on  September  2, 1989. 

Fresh  domestic  shipments  to  date  for 
the  1990-91  season  total  1.525,000 
cartons  compared  with  1,494,(XX)  cartons 
shipped  by  this  time  during  the  1989-90 
season.  Export  shipments  total  687,000 
cartons  compared  with  752,000  cartons 
shipped  by  this  time  during  1989-90. 
Processing  and  other  use  shipments  total 
1,257,000  cartons  compared  with  831,000 
cartons  shipped  by  this  time  during 

For  the  week  ending-on  September  1. 
1990,  regulated  shipments  of  lemons  to 
the  fresh  domestic  market  were  312,000 
cartons  on  an  adjusted  allotment  of 
343,000  cartons  vrhich  resulted  in  net 
undershipments  of  31,000  cartons. 
Regulated  shipments  for  the  current 
week  (September  2  through  September  8, 
1990)  are  estimated  at  285,000  cartons  on 


an  adjusted  allotment  of  339,000  cartons. 
Thus,  undershipments  of  54,000  cartons 
could  be  carried  over  into  the  week 
ending  on  September  15, 1990. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  September  1, 
1990.  was  $12.29  per  carton  based  on  a 
reported  sales  volume  of  323,000  cartons 
compared  with  last  week's  average  of 
$12.43  per  carton  on  a  reported  sales 
volume  of  311.000  cartons.  The  1990-91 
season  average  f.o.b,  shipping  point 
price  to  date  is  $12.67  per  carton.  The 
average  f.o.b.  shipping  point  price  for 
the  week  ending  on  September  2. 1989, 
was  $14.61  per  carton;  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  during  1989-90  was  $14.21  per 
carton. 

The  Department's  Market  News 
Service  reported  that  as  of  September  5, 
the  market  is  "about  steady"  for  all 
grades  and  sizes  of  California-Arizona 
lemons  and  demand  is  good  for  sizes  75 
through  140  (all  grades)  and  fairly  good 
for  all  other  sizes.  At  the  meeting, 
several  Committee  members  commented 
that  overall  demand  for  lemons  is  good. 
One  Committee  member  conmiented 
that  demand  for  small  fruit  is  improving, 
especially  in  the  South  and  East, 
primarily  due  to  decreasing  supplies  of 
lemons  from  Florida  and  the  Bahamas. 
That  member  also  reported  that  the 
transition  from  District  2  to  3  is 
progressing  smoothly.  The  Committee 
unanimously  recommended  volimie 
regulation  for  the  period  from  September 
9  through  September  15. 1990. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  California-Arizona 
1990-91  season  average  fresh  on-free 
price  is  estimated  at  $9.54  per  carton, 
116  percent  of  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price  of  $8.20  per  carton.  T^  California- 
Arizona  1989-90  season  average  fresh 
on-tree  estimated  at  $8.53, 114  percent  of 
the  projected  season  average  fresh  on- 
tree  parity  equivalent  price  of  $7.47  per 
carton. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
September  9  through  September  15. 1990, 
would  be  consistent  with  the  provisions 
of  the  marketing  order  by  tending  to 
establish  and  maintain,  in  the  interest  of 
producers  and  consumers,  an  orderly 
flow  of  lemons  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  it  is  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  When  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
September  5, 1990,  and  this  action  needs 
to  be  effective  for  the  regulatory  week 
which  begins  on  September  9, 1990. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreemmts.  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Andioiity:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  801-674. 

2.  Section  910.1034  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

9910.1034    Lamon  R«9Ulitlon  734. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  whidi  may  be 
handled  during  the  period  from 
September  9  ttuough  September  15, 1990. 
is  established  at  310^000  cartons. 

Dated:  Septemtwr  0, 199a 
Rooofft  C  Koomy. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
(PR  Doc.  90-21284  Filed  »-7-90;  8:45  am] 

■MJJNQ  COOC  941»42-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avlatfon  Administration 
14CFRPart30| 

[DoclwtMo.90  Hi  14  AD;/Uiwndment39- 
6721] 


AirworthhwM  OirectivM;  BrfUah 
Aerospac*  Modal  BAa  125-800A 
Sariaa  Alrplanaft 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  125-800A  series  airplanes, 
which  requires  the  installation  of 
reinforcing  sfraps  on  the  windscreen 
center  pillar.  This  amendment  is 
prompted  by  a  structural  test  program 
and  analysis  which  revealed  the 
potential  for  fatigue  craclis  in  the 
windscreen  center  pillar.  This  condition, 
if  not  corrected,  could  result  in  fatigue 
cracks  in  the  windshield  center  pillar 
and  subsequenLrapid  decompression  of 
the  airplane. 

EFFECnVE  DATe  October  16, 1990. 

ADORESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOH  niRTHEII  INFORMATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch,  ANM-113.  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW„ 
Renton,  Washington  98055-4056. 

SUI*PLEMCNTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
125-800A  series  airpLanes,  whidi 
requires  the  installation  of  reinforcing 
sfraps  on  the  windscreen  center  pillar, 
was  published  in  the  Federal  Register  on 
lune  1. 1990  (5S  FR  22354). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  m  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  role. 


Paragraph  B.  of  the  final  rule  has  l>een 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
an  alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  afr 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  The  FAA  has  determined 
that  this  change  will  neither  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  rule. 

It  is  estimated  that  67  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  55  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  the  modification  kit  is  $10,330. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $839,510. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  will  not  have  a  signdficant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smaD  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  diis  action  and  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Rules  Docket. 

List  (tf  Subiacts  in  14  CFR  Part  39 

Air  fransportation.  Aircraft,  Aviation 
safety,  Safety. 

Adaption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adoiinisfration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-{AMENDE0] 

1.  The  authority  citation  for  part  39 
conthiues  to  read  as  follows: 


Authorilr.  4a  U.&C  1364(a),  1421  and  1423; 
49  U.S.C  10e(g)  OUrised  AOi.  L  V-44S. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Ain«Kl«d] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Britith  AerotpacK  Applies  to  Model  BAe 
125-800A  series  airplanes.  Serial 
Numbers  258001  through  258080, 
inclusive,  certificated  in  any  category. 
Compliance  it  required  prior  to  the 
accumulation  of  BMO  landings  since  new 
or  within  30  days  after  the  effective  dale 
of  this  AD,  whichever  occurs  later, 
unless  previoHsly  accomplished. 

To  prevent  fatigue  cracks  in  die 
windscreen  center  pillar  and  subseqoent 
rapid  decompression  of  the  airplane, 
accomplish  the  following: 

A  Install  reinlorcing  straps  on  the  bottom 
aft  portion  of  the  upper  and  lower  web 
sections  of  the  windscreen  center  pillar 
assembly  in  accordance  with  British 
Aerospace  Service  Bulletin  53-(^3168A. 
Revision  1,  dated  March  9, 1989. 

B.  An  alternate  means  of  conipHance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
n  will  tfien  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the 
FAA,  Nordiwest  Mountam  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
October  16, 1990. 

Issued  in  Renton,  Washington,  on  Angust 
30, 1990. 
Leroy  A  Kaith, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Serrice. 
[FR  Doc  90-21128  Filed  9-7-«0;  »45  am) 
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NATIONAL  AEfMNIAUnCS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1201 

Statement  of  Organization  and  General 
Information 

aOENCV:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Final  rule. 


p.  NASA  is  amending  14  CFR 
part  1201.  "Statement  of  Organization 
and  General  Information,"  to  reflect  the 
current  organizational  structure.  This 
regulation  sets  forth  NASA's  purpose 
and  functions  as  established  by  the 
National  Aeronautics  cmd  Space  Act  of 
1958,  as  amended. 

BFFEcnvE  date:  September  10, 1990. 
AOONCSSCS:  Management  Operations 
Office,  Code  NA.  NASA  Headquarters, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Herring,  202-453-2922. 
SUPPLEMCNTARV  INFORMATION:  NASA 
published  14  CFR  part  1201  as  a  fmal 
rule  on  August  25. 1987  (52  FR  31985). 
This  amendment  revises  NASA's 
organizational  structure  and  includes 
descriptions  of  the  organizations  and 
functions  of  NASA's  program  offices 
and  Held  installations. 

Since  this  action  is  internal  and 
administrative  in  nature  and  does  not 
effect  existing  regulations  no  pubUc 
comment  period  is  required. 

NASA  has  determined  that  this 
regulation  does  not  constitute  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  and  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  FlexibUity  Act 

List  of  SubjecU  in  14  CFR  Part  1201 

Organization  and  functions 
(Government  agencies). 

For  reasons  set  forth  in  the  Preamble, 
14  CFR  part  1201  is  revised  to  read  as 
follows: 

PART  1201-STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

Subpart  1    InlroduclkNi 


1201.100 
UOl.lOl 

iaoi.102 

1201.103 


Creation  and  autliority. 
Purpose. 
Functions. 
Administration. 


Subpart  2~"OrBMization 

1201.200    General. 


1201.200    Boards  and  conunittees. 


Subpart  4— QwMral  Monnatlon 

1201.400  NASA  procurement  program. 

1201.401  Special  document  depositories. 

1201.402  NASA  Industrial  Applications 
Centers. 

Authority:  5  U.S.C.  552. 

Subpart  1— Introduction 

S  1201.100   Creation  and  authority. 

The  National  Aeronautics  and  Space 
Administration  was  established  by  the 
National  Aeronautics  and  Space  Act  of 
1958  (72  Stat  426. 42  U.S.C.  2451  et  seq.). 
as  amended  (hereafter  called  the  "Act"). 

{1201.101    PurpoM. 

It  is  the  purpose  of  the  National 
Aeronautics  and  Space  Administration 
to  carry  out  aeronautical  and  space 
activities  of  the  United  States.  Such 
activities  shall  be  the  responsibility  of, 
and  shall  be  directed  by,  the  National 
Aeronautics  and  Space  Administration, 
except  that  activities  peculiar  to  or 
primarily  associated  with  the 
development  of  weapons  systems, 
military  operations,  or  the  defense  of  the 
United  States  shall  be  the  responsibility 
of.  and  shall  be  directed  by,  the 
Department  of  Defense. 

(1201.102    Functions. 

In  order  to  carry  out  the  purpose  of 
the  Act  NASA  is  authorized  to  conduct 
research  for  the  solution  of  problems  of 
flight  within  and  outside  the  Earth's 
atmosphere;  to  develop,  construct  test 
and  operate  aeronautical  and  space 
vehicles  for  research  purposes;  to 
operate  a  space  transportation  system 
including  the  space  shuttle,  upper 
stages,  space  program,  space  station, 
and  related  equipment  and  to  perform 
such  other  activities  as  may  be  required 
for  the  exploration  of  space.  The  term 
"aeronautical  and  space  vehicles" 
means  aircraft,  missiles,  satellites,  and 
other  space  vehicles,  together  with 
related  equipment  devices,  components, 
and  parts.  It  conducts  activities  required 
for  the  exploration  of  space  with 
manned  and  unmanned  vehicles  and 
arranges  for  the  most  effective 
utilization  of  the  scientific  and 
engineering  resources  of  the  United 
States  with  other  nations  engaged  in 
aeronautical  and  space  activities  for 
peaceful  piuposes. 

{1201.103    Admlnlatfatlon. 

(a)  NASA  is  headed  by  an 
Administrator,  who  is  appointed  fit)m 
civilian  life  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate. 
The  Administrator  is  responsible,  under 
the  supervision  and  direction  of  the 
President,  for  exercising  all  powers  and 
discharging  all  duties  of  NASA. 


(b)  The  Deputy  Administrator  of 
NASA  is  also  appointed  by  the 
President  from  civilian  life  by  and  with 
the  advice  and  consent  of  the  Senate. 
The  Deputy  Administrator  acts  with  or 
for  the  Administrator  within  the  full 
scope  of  the  Administrator's 
responsibilities.  In  the  Administrator's 
absence,  the  Deputy  Administrator  ■ 
serves  as  Acting  Administrator. 

Sul>part  2— Organization 

{1201.200   Qenwal. 

(a)  NASA's  basic  organization 
consists  of  the  Headquarters,  eight  field 
installations,  the  Jet  Propulsion 
Laboratory  (a  Government-owned, 
contractor-operated  facility),  and 
several  component  installations  which 
report  to  Directors  of  Field  Installations. 
Responsibility  for  overall  planning, 
coordination,  and  control  of  NASA 
programs  is  vested  in  NASA 
Headquarters  located  in  Washington, 
DC.  NASA  Headquarters  is  comprised 
of: 

(1)  The  Office  of  the  Administrator 
which  includes  the  Administrator, 
Deputy  Administrator.  Associate  Deputy 
Administrator,  Assistant  Deputy 
Administrator,  and  the  Executive 
Officer. 

(2)  Four  Program  Offices  which  are 
responsible  for  planning,  direction,  and 
management  of  agencywide  research 
and  development  programs.  Officials-in- 
Charge  of  these  Program  Offices  report 
directly  to  the  Administrator  and  they 
consist  of: 

(i)  The  Office  of  Aeronautics, 
Exploration  and  Technology  which  is 
responsible  for  conducting  programs  to 
develop  advanced  technology  to  enable 
and  enhance  an  aggressive  pursuit  of 
national  objectives  in  aeronautics, 
space,  and  transatmospherics,  including 
the  National  Aero-Space  Plane  Program; 
to  demonstrate  the  feasibility  of  this 
advanced  technology  in  ground,  flight 
and  in-space  facilities  to  ensure  its  early 
utilization;  and  to  ensure  the  application 
of  agency  capabilities  and  facilities  to 
programs  of  other  agencies  and  the 
United  States  aerospace  industry.  The 
Office  is  the  focal  point  for  the  Space 
Exploration  Initiative,  a  long-term 
program  of  robotic  and  human 
exploration  which  will  include  sending 
humans  to  the  Moon  early  in  the  21st 
century  to  establish  a  permanent 
outpost  and  then  conducting  human 
missions  to  the  planet  Mars.  In  addition, 
the  Office  is  responsible  for  managing 
the  Ames,  Langley.  and  Lewis  Research 
Centers. 

(li)  The  Office  of  Space  Science  and 
Applications  is  responsible  for  efforts  to 


understand  the  origin,  evolution,  and 
structure  of  the  universe,  the  solar 
system,  and  the  integrated  functioning  of 
the  Earth,  "rhe  Office  conducts  space 
application  activities,  such  as  remote 
sensing  of  the  Earth,  developing  and 
understanding  microgravity  processes, 
and  developing  and  testing  advanced 
space  communications  as  well  as  basic 
and  applied  science  to  facilitate  life  in 
space.  The  Office  also  is  responsible  for 
managing  the  Goddard  Space  Flight 
Center  and  the  let  Propulsion 
Laboratory  and  maintaining  contacts 
with  the  Space  Science  Board  of  the 
National  Academy  of  Sciences,  the 
Space  Applications  Board,  and  other 
science  advisory  boards  and 
committees.  The  Office  coordinates  its 
program  with  various  government 
agencies,  foreign  interests,  and  the 
private  sector.  Its  objectives  are 
accomplished  through  research  and 
development  in  astrophysics,  life 
sciences.  Earth  sciences  and 
applications,  solar  system  exploration, 
space  physics,  communications, 
microgravity  science  and  applications, 
and  communications  and  information 
systems.  The  Office  also  utilizes  the 
space  shuttle,  expendable  launch 
vehicles,  automated  spacecraft  human- 
occupied  spacecraft  sounding  rockets, 
balloons,  aircraft  and  ground-based 
research  to  conduct  its  programs. 

(iii)  Jhe  Office  of  Space  Flight  is 
responsible  for  advancing  the  space 
shuttle,  for  developing  Freedom,  a 
permanently  manned  space  station,  and 
for  carrying  out  space  transportation 
and  other  associated  programs, 
including  the  management  of  the 
Johnson  Space  Center,  Marshall  Space 
Flight  Center.  Kennedy  Space  Center, 
and  John  C.  Stennis  Space  Center.  The 
Office  plans,  directs,  and  executes  the 
development,  acquisition,  testing,  and 
operations  of  all  elements  of  the  Space 
Transportation  System;  plans,  directs, 
and  manages  execution  of  prelaunch. 
launch,  flight  landing.  postJllight 
operations,  and  payload  assignments; 
maintains  and  upgrades  the  design  of 
ground  and  flight  systems  tiiroughout 
the  operational  period:  procures 
recurring  system  hardware;  manages  all 
U.S.  Government  civil  launch 
capabilities  and  spacelab  development 
procurement,  and  operations;  develops 
and  implements  necessary  policy  with 
other  government  and  commercial  users 
of  the  Space  Transportation  System;  and 
coordinates  aU  researdi.  The  Office  is 
also  responsible  for  managing  and 
directing  all  aspects  of  the  Space  Station 
Freedom  Program  and  achieving  the 
goals  established  by  tlie  President 
These  goals  indude  developing  a 


permanently  manned  space  station  in 
the  mid-1990's  and  involving  other 
countries  in  the  program,  and  promoting 
scientific  research,  technology 
development  and  private-sector 
investment  in  space.  The  Johnson  Space 
Center,  the  Marshall  ^ace  Flight 
Center,  the  Goddard  Space  Flight 
Center,  and  the  Lewis  Research  Center 
are  responsible  far  developing  major 
elements  of  the  space  station.  Hie 
concept  of  the  Space  Station  Freedom 
Program  is  to  privide  a  manned  base, 
initially  accommodating  a  crew  of  eight 
people. 

(iv)  The  Office  of  Space  Operations  is 
responsible  for  an  array  of  functions  * 
critical  to  operations  of  this  Nation's 
space  programs.  They  include  spacecraft 
operations  and  control  centers;  ground 
and  space  communications;  data 
acquisition  and  processing;  flight 
dynamics  and  trajectory  analyses; 
spacecraft  tracicing;  and  applied 
research  and  development  of  new 
technology.  The  Space  Transportation 
System,  Tracking  and  Data  Relay 
Satellite  System,  Deep  Space  Networic, 
Spaceflight  Tracking  and  Data  Network, 
and  various  other  facilities  currently 
provide  the  requirements  for  NASA's 
space  missions.  A  global 
communications  system  links  tracking 
sites,  control  centers,  and  data 
processing  facilities  that  provide  real- 
time data  processing  for  mission  control, 
orbit  and  attitude  determination,  and 
routine  processing  of  telemetry  data  for 
space  missions. 

(3)  Thirteen  Headquarters  Offices 
which  provide  agencywide  leadership  in 
management  and  administrative 
processes.  Officials-in-Charge  of  these 
offices  report  to  the  Administrator. 

(b)  Directors  of  NASA  Field 
Installations  and  other  component 
installations  are  responsible  for 
execution  of  NASA's  programs,  largely 
through  contracts  with  research, 
development  and  manufacturing 
enterprises.  A  broad  range  of  research 
and  development  activities  are 
conducted  at  NASA  field  installations 
and  other  component  installations  by 
Government-employed  scientists, 
engineers,  and  tedmidans  to  evaluate 
new  concepts  and  ;^enomena  and  to 
maintain  the  capability  required  to 
manage  contracts  with  private 
enterprises.  Although  these  field 
installations  have  a  primary  program 
responsibility  to  the  program  office  to 
which  they  report,  they  also  conduct  :-. 
work  for  tLe  other  program  offices.    . 

(c)  The  NASA  field  installations  aiid  a 
Iwief  description  of  their  responsibilities 
are  as  foUows: 


(1)  Ames  Research  Center.  Moffett 
Field.  CA  9403S.  The  Center  manages  a 
diverse  prop-am  of  research  and 
development  in  support  of  the  Nation's 
aerospace  program  and  oiaintains 
unique  researdi  cmd  test  facilities 
including  wind  tmmels.  simulators, 
supercomputers,  and  flight  test  ranges. 
Current  areas  of  emphasis  indude  the 
development  of  aerospace  vehide 
concepts  through  synergistic  applicatiaa 
of  the  Center's  complete  capabilities, 
ranging  from  computation  and 
experimentation  (in  wrind  tunnels  and 
simulators)  to  fli^t  testing;  researdi  in 
support  of  human  adaptation  and 
productivity  in  the  microgravity 
environment;  and  research  and 
development  of  human/machine 
interfaces  and  levels  of  automation  to 
optimize  the  operation  of  future 
aerospace  systems,  as  well  as  future 
hypers<mic  vehicles  and  probes. 
Specifically,  the  Center's  major  program 
responsibilities  are  concentrated  in 
computational  and  experimental  fluid 
dynamics  and  aerodynamics;  fluid  and 
thermal  physicr,  rotorcraft  powered-lift 
and  high-performance  aircraft 
technology;  flight  simulation  and 
research:  controls  and  guidance; 
aerospace  human  factors;  automation 
sciences,  space  and  life  sdences; 
airborne  sciences  and  applications: 
space  biology  and  medicine;  and  ground 
and  flight  projects  in  support  of 
aeronautics  and  space  technology.  In 
addition  to  these  major  program 
responsibilities,  the  Center  provides 
support  for  military  programs  and  major 
agency  projects  such  as  the  Space 
Transportation  System.  Space  Station, 
and  the  National  Aero-Space  Plane. 

(2)  Goddard  Space  Flight  Center. 
Creenbelt.  MD  20771.  The  Center 
conducts  Earth-orbital  spacecraft  and 
experiment  development  flight 
operations.  It  develops  and  operates 
tracking  and  data  acquisition  systems 
and  conducts  supporting  mission 
operations.  It  also  develops  and 
operates  spacelab  payloads;  space 
physics  research  program;  Earth  sdence 
and  aj^Iications  programs;  life  sdenoe 
programs;  infonnation  systems 
technology;  sounding  rockets  and 
sounding  rocket  payioads;  launch 
vehicles;  balloons  and  balloon 
experiments;  planetary  science 
experiments;  and  sensors  for 
environmental  monitoring  and  ocean 
dynamics. 

(3)  John  F.  Kennedy  Space  Center., 
Kennedy  ^?ace  Center.  FL  32990.  The 
Center  designs,  constructs,  operates, 
and  maintains  space  vehide  fadlities 
and  ground  support  equipment  for 
launch  and  recovery  (^rations.  The 
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Center  is  also  responsible  for  prelaunch 
operations,  launch  operations,  and 
payload  processing  for  the  space  shuttle 
and  expendable  launch  vehicle 
programs,  and  landing  operations  for  the 
space  shuttle  orbiten  also  recovery  and 
refurbishment  of  the  reusable  solid 
rocket  booster. 

(4)  Langley  Research  Center. 
Hampton.  VA  23665.  The  Center 
performs  research  in  long-haul  aircraft 
technology;  general  aviation  commuter 
aircraft  technology;  military  aircraft  and 
missile  technology;  National  Aero-Space 
Plane;  fundamental  aerodynamics; 
computational  fluid  dynamics; 
propulsion/airframe  integration: 
unsteady  aerodynamics  and 
aeroelasticity;  hypersonic  propulsion; 
aerospace  acoustics:  aerospace  vehicle 
structures  and  materials;  computational 
structural  mechanics;  space  structures 
and  dynamics;  controls/structures 
interaction;  aeroservoelasticity; 
interdisciplinary  research; 
aerothermodynamics;  aircraft  flight 
management  and  operating  procedures; 
advanced  displays;  computer  science; 
electromagnetics;  automation  and 
robotics;  reliable,  fault-tolerant  systems 
and  software;  aircraft  flight  control 
systems;  advanced  space  vehicle 
configurations;  advanced  space  station 
development;  technology  experiments  in 
space;  remote  sensor  and  data 
acquisition  and  communication 
technology;  space  electronics  and 
control  systems;  planetary  entry 
technology;  nondestructive  evaluation 
and  measurements  technology; 
atmospheric  sciences;  Earth  radiation 
budget;  atmospheric  dynamics:  space 
power  conversion  and  transmission: 
space  environmental  effects;  and 
systems  analysis  of  advanced  aerospace 
vehicles. 

(5)  Lewis  Research  Center.  Cleveland. 
OH  44135.  The  Center  manages  the 
design  and  development  of  tihe  power 
generation,  storage,  and  distribution 
system  for  Space  Station  Freedom.  The 
Center  is  also  responsible  for  conducting 
research  and  technology  activities  in  the 
following  areas:  airbreathing  propulsion 
systems,  including  those  needed  for  the 
National  Aero-Space  Plane; 
turbomachinery  thermodynamics  and 
aerodynamics:  fuel  and  combustion; 
aero  and  space  propulsion  systems: 
space  power  power  transmission: 
tribology:  internal  engine  computational 
fluid  dynamics;  materials;  structural 
analysis:  instrumentation;  space 
communications,  including  design  and 
development  of  the  Advanced 
Communications  Technology  Satellite 
(ACTS);  the  ACTS  experiments 
program;  design,  development,  and 


fabrication  of  microgravity  space' 
experiments;  and  the  procurement  of 
intermediate  and  large-class  expendable 
launch  vehicle  launch  services.  The 
Center  also  plays  an  important  role  in 
planning  the  Space  Exploration 
biitiative  and  in  implementing  the 
Exploration  Technology  Program.  In 
addition,  the  Center  provides  research 
and  technology  support  to  the 
Department  of  Defense  and  assists  the 
private  sector  in  identifying  potential 
industrial  applications  and 
commercialization  of  NASA-developed 
technology. 

(6)  Lyndon  B.  Johnson  Space  Center, 
Houston,  TX  77058.  The  Center  manages 
the  development  and  operation  of  the 
space  shuttle,  a  manned  space 
transportation  system  developed  for  the 
United  States  by  NASA.  The  shuttle  is 
designed  to  reduce  the  cost  of  using 
space  for  commercial,  scientific  and 
defense  needs.  The  Center  is 
responsible  for  development, 
production,  delivery,  and  flight 
operation  of  the  orbiter  vehicle,  that 
portion  of  the  space  shuttle  that  is 
designed  to  take  crew  and  experiments 
into  space,  place  satellites  in  orbit, 
retrieve  ailing  satellites,  etc.  The  shuttle 
crew  (up  to  seven  people)  includes 
pilots,  mission  specialists,  and  payload 
specialists.  Crew  personnel  (other  than 
payload  specialists)  are  recruited, 
selected,  and  trained  by  the  Center.  It  is 
also  responsible  for  design, 
development,  and  testing  of  spaceflight 
payloads  and  associated  systems  for 
manned  flight;  for  planning  and 
conducting  manned  spaceflight 
missions;  and  for  directing  medical, 
engineering,  and  scientific  experiments 
that  are  helping  us  understand  and 
improve  the  environment.  For  the  space 
station  program,  the  Center  provides 
support  in  tiie  areas  of  headquarters 
level  A  responsibilities  and  project 
management. 

(7)  George  C.  Marshall  Space  Flight 
Center,  Marshall  Space  Flight  Center, 
AL  35812.  The  Center  manages, 
develops,  and  tests  the  External  Tank, 
Solid  Rocket  Booster,  and  main  engines, 
which  are  major  portions  of  the  space 
shuttle  project;  oversees  the 
development  of  the  U.S.  Spacelab; 
manages  the  space  telescope;  and 
conducts  research  in  structural  systems, 
materials  science  engineering, 
electronics,  guidance,  navigation,  and 
control. 

(6)  John  C.  Stennis  Space  Center. 
Stennis  Space  Center,  MS  39529.  The 
Center  plans  and  manages  research  and 
development  activities  in  the  field  of 
space  and  terrestrial  applications:  space 
flight;  research  in  oceanography, 


meteorology,  and  environmental 
sciences.  The  Center  coordinates 
research  between  the  Administration 
and  other  government  agencies. 

(d)  The  NASA  Office  of  Inspector      • 
General  is  established  pursuant  to  Act 
of  Congress,  Public  Law  95-452.  as 
amended,  5  U.S.C.  App.  III.  The 
Inspector  General  is  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate,  without  regard  to 
political  affiliation  and  solely  on  the 
basis  of  integrity  and  demonstrated 
ability  in  accounting,  auditing,  financial 
analysis,  law.  management  analysis, 
public  administration,  or  investigations. 
The  Inspector  General  appoints  an 
Assistant  Inspector  General  for 
Auditing,  who  is  responsible  for 
supervising  the  performance  of  auditing 
activities  relating  to  NASA's  programs 
and  operations,  and  an  Assistant 
Inspector  General  for  Investigations, 
who  is  reponsible  for  supervising  the 
performance  of  NASA's  investigative 
activities.  It  is  the  duty  and 
responsibility  of  the  Inspector  General 
to  provide  policy  direction,  to  conduct, 
supervise  and  coordinate  audits  and 
investigations  related  to  NASA's 
programs  and  operations  in  order  to 
promote  economy  and  efflciency,  and  to 
prevent  and  detect  fraud  and  abuse  in 
these  programs  and  operations.  The 
Inspector  General  must  report 
expeditiously  to  the  Attorney  General 
whenever  the  Inspector  General  has 
reasonable  grounds  to  believe  there  has 
been  a  violation  of  Federal  criminal  law. 
The  Inspector  General  is  responsible  for 
keeping  the  Administrator  and  Congress 
fully  and  currently  informed,  by  reports 
concerning  fraud  and  other  serious 
problems,  abuses,  and  deficiencies 
related  to  NASA's  programs  and 
operations,  for  recommending  corrective 
actions,  and  for  reporting  on  the 
progress  in  implementing  such 
corrective  actions.  The  Inspector 
General  reports  to  the  Administrator, 
but  neither  the  Administrator  nor  the 
Deputy  Administrator  can  prevent  or 
prohibit  the  Inspector  General  from 
initiating,  carrying  out,  or  completing 
any  audit  or  investigation,  or  from 
issuing  any  subpoena  under  authority  of 
the  Inspector  General  Act.  In  carrying 
out  the  responsibilities,  the  Inspector 
General  shall  comply  with  standards 
established  by  the  Comptroller  General 
of  the  United  States  for  audits  of 
governmental  organizations,  programs, 
activities,  and  functions.  The  Inspector 
General  reports  to  Congress  on  a 
semiannual  basis,  summarizing  the 
activities  of  the  office.  These  reports  are 
available  to  the  public  upon  request 
within  60  days  of  their  transinission  to 


the  Congress.  Anyone  wishing  to  report 
instances  of  fraud,  waste,  or 
mismanagement  in  NASA's  programs 
and  operations  can  call  the  Inspector 
General  Hotline  at  755-3402  in  the 
Washington,  DC,  area  or  toll  free  (800) 
424-ei83  for  all  other  areas.  The  office 
maintains  a  24^hour  answering  service- 
Identities  of  complainants  can  be  kept 
confidential.  Written  complaints  can  be 
sent  to  the  NASA  Inspector  General. 
P.O.  Box  23088,  L'Enfant  Plaza  Station. 
Washington,  DC  20026. 
.  (e)  For  more  detailed  description  of 
NASA'S  organizational  structure,  see  the 
"U.S.  Government  Manual." 

Subpart  3— Boards  and  Committees 

9 1201.300    Boards  and  committsss. 

Various  boards  and  committees  have 
been  established  as  part  of  the 
permanent  organization  structure  of 
NASA.  These  include: 

(a)  Board  of  Contract  Appeals.  (1)  The 
Board  is  established  in  accordance  with 
the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  601-613).  The  function  of  the 
Board  is  to  decide  appeals  from 
decisions  of  oontracting  officers  relating 
to  a  contract  tnade  by  NASA. 

(2)  The  charter  of  the  Board  is  set 
forth  in  subpart  1  of  part  1209  of  this 
chapter.  The  Bbard's  rules  of  procedure 
are  set  forth  in  14  CFR  part  1241. 

(3)  The  texts  of  decisions  of  the  Board 
are  published  by  Commerce  Clearing 
House,  Inc.,  in  Board  of  Contract 
Appeals  Decisions,  and  are  hereby 
incorporated  by  reference.  All  decisions 
and  orders  are  available  for  inspection 
and  for  purchase  from  the  Recorder  of 
the  Board  of  NASA  Headquarters, 
Washington,  DC.  Decisions  and  orders 
issued  after  July,  1967.  area  available  for 
inspection  and  for  purchase  at  NASA 
Information  Centers. 

(b)  Contract  Adjustment  Board.  (1) 
The  function  of  the  Board  is  to  consider 
and  dispose  of  requests  by  NASA 
contractors  for  extraordinary 
contractual  adjustments  pursuant  to 
Public  Law  8S-804  (50  U.S.C.  1431-35) 
and  Executive  Order  10789  dated 
November  14, 1958  (23  FR  8397). 

(2)  The  chailer  of  the  Board  is  set 
forth  at  subpart  3  of  part  1209  of  this 
chapter.  The  Board's  rules  of  procedure 
are  set  forth  at  48  CFR  part  1850. 

(3)  Indexes  of  and  texts  of  decisions  of 
the  Board  are  available  for  inspection 
and  for  purchase  from  the  Chairperson 
of  the  Board,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  and  from  the  NASA  Information 
Centers. 

(c)  Inventions  and  Contributions 
Board.  (1)  The  function  of  the  Board  is  to 
consider  and  necommend  to  the 


Administrator  the  action  to  be  taken 
with  respect  to: 

(<)  Petitions  for  waiver  of  rights  to  any 
invention  or  class  of  inventions  made 
during  the  performance  of  NASA 
contracts;  and 

(ii)  Applications  for  award  for 
scientific  and  technical  contributions 
determined  to  have  significant  value  in 
the  conduct  of  aeronautical  and  space 
activities,  pursuant  to  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended  (42  U.S.C.  2457  (f)  and  (g), 
2458),  and  the  Government  Employees 
Incentive  Awards  Act  (5  U.S.C.  2121-23), 
respectively. 

(2)  The  charter  of  the  Board  is  set 
forth  at  subpart  4  of  part  1209  of  this 
chapter.  The  Board's  rules  of  procedure 
are  set  forth  at  14  CFR  parts  1240  and 
1245. 

(3)  The  decisions  of  the  Board  on 
requests  for  waiver  are  available  for 
inspection  at  NASA  Headquarters, 
Office  of  Inventions  and  Contributions 
Board. 

Subpart  4— General  Information 

9 1201.400    NASA  procuramant  program. 

(a)  The  Office  of  Procurement,  headed 
by  the  Assistant  Administrator  for 
Procurement,  serves  as  a  central  point  of 
control  and  contact  for  NASA 
procurements.  Although  the  "" 
procurements  may  be  made  by  the  field 
installations,  selected  contracts  and 
contracts  of  special  types  are  required 
to  be  approved  by  the  Assistant 
Administrator  for  Procurement  prior  to 
their  execution.  The  Office  of 
Procurement  is  also  responsible  for 
formulation  of  NASA  procurement 
policies  and  provides  overall  assistance 
and  guidance  to  NASA  field 
installations  to  achieve  uniformity  in 
NASA  procurement  processes. 

(b)  The  NASA  procurement  program 
is  carried  out  principally  at  the  NASA 
field  installations  listed  in  subpart  2  of 
this  part  and  in  the  "U.S.  Government 
Manual."  The  Headquarters  Acquisition 
Division  is  responsible  for  contracts 
with  foreign  governments  and  foreign 
commercial  organizations,  the 
procurement  of  materials  and  services 
required  by  Headquarters  offices  except 
for  minor  office  supplies  and  services 
procured  locally,  and  the  award  of 
grants  and  cooperative  agreements  for 
Headquarters.  The  Headquarters  Space 
Station  Freedom  Procurement  Office  is 
responsible  for  managing  and  directing 
the  full  range  of  acquisition  functions  in 
support  of  the  Space  Station  Freedom 
Program  Office. 

(c)  All  procurements  are  made  in 
accordance  with  the  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  chapter  1)  and 


the  NASA  Federal  Acquisition 
Regulation  Supplement  (NASA/FAR 
Supplement)  (46  CFR  chapter  18).  Copies 
of  these  publications  are  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  on  an  Annual 
subscription  basis. 

91201.401  Spaciai  document 
depositorlas. 

NASA  provides  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161.  with 
copies  of  NASA  and/or  NASA- 
sponsored  unclassified  unlimited 
documents  to  provide  availability  to  the 
public.  These  documents  may  be 
reproduced  by  NTIS  and  sold  at  prices 
established  by  NTIS.  NASA  also  uses 
the  regional  depository  libraries 
established  through  the  Federal 
Depository  Library  Program  by  chapter 
19  of  title  44  of  the  U.S.  Code  under  the 
Government  Printing  Office  (GPO)  to 
make  its  technical  documents  and 
bibliographic  tools  available  to  the 
general  public.  These  depository 
libraries  are  responsible  for  permanent 
retention  of  material,  interlibrary  loan, 
and  reference  services. 

91201.402  NASA  Industrial  AppNcstkMW 
Cantsrs. 

(a)  As  part  of  its  Technology 
Utilization  Program — a  program 
designed  to  transfer  new  aerospace 
knowledge  and  innovative  technology  to 
nonaerospace  sectors  of  the  economy — 
NASA  operates  a  network  of  Industrial 
Applications  Centers.  These  centers 
serve  U.S.  industrial  clients  on  a  fee 
paying  basis  by  providing  access  to 
literally  millions  of  scientific  and 
technical  documents  published  by 
NASA  and  by  other  research  and 
development  organizations.  Using 
computers,  the  NASA  Industrial 
Applications  Centers  conduct 
retrospective  and  current  awareness 
searches  of  available  literature  in 
accordance  with  client  interests,  and 
assist  in  the  interpretation  and  adaption 
of  retrieved  information  to  specified 
needs.  Such  services  may  be  obtained 
by  contacting  one  of  the  following: 

(1)  Aerospace  Research  Applications 
Center  (ARAC),  Indianapolis  Center  for 
Advanced  Research,  611  N.  Capital 
Avenue.  Indianapolis,  IN  46204. 

(2)  Southern  Technology  Applications 
Center,  Progress  Center,  Box  24, 1 
Progress  Boulevard,  Alachua,  FL  32615. 

(3)  NASA/UK  Technology 
Applications  Program,  University  of 
Kentucky,  10  Kinkead  Hall,  Lexington, 
KY  40506-0057. 
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(4)  NASA  Industrial  Applications 
Center,  823  William  Pitt  Union. 
University  of  Pittsburgh,  Pittsburgh.  PA 
15280. 

(5)  New  England  Research 
Application  Center  (NERAC).  One 
Technology  Drive.  Tolland,  CT  06064. 

(6)  North  Carolina  Science  and 
Technology  Research  Center,  P.O.  Box 
12235,  Research  Triangle  Park.  NC 
27709. 

[7]  Technology  Application  Center 
(TAC),  University  of  New  Mexico. 
Albuquerque,  NM  87131. 

(8)  Kerr  Industrial  Applications 
Center,  Southeastern  Oklahoma  State 
University,  Station  A,  Box  2584,  Durant. 
OK  74701. 

(9)  NASA  Industrial  Applications 
Center,  Research  Annex,  Room  200. 
University  of  Southern  California,  3716 
South  Hope  Street,  Los  Angeles,  CA 
90007. 

(10)  NASA/SU  Industrial  Applications 
Center.  Southern  University, 
Department  of  Computer  Science.  Baton 
Rouge.  LA  70613-2065. 

(b)  To  obtain  access  to  NASA- 
developed  computer  software,  contact: 
Computer  Software  Management  and 
Information  Center  (COSMIC), 
University  of  Georgia.  Athens.  GA 
30602.     » 

Dated:  August  31, 1990. 
fames  R.  Thompson,  Jr., 

Deputy  Administrator. 

[FR  Doc.  90-21139  Filed  9-7-90;  8:45  am] 

■UJNG  COM  7t10-ei-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Cttange  of  Sponeor  Addrecs 

agency:  Food  and  Drug  Administration, 

IIHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  address  for  Coopers 
Animal  Health,  In& 
EFFECnVE  OATI:  September  10. 1990. 
FON  nmTHER  mfonmahon  contact: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20B57. 301-443- 
1414. 

swubmiNTAiiv  mrmmation:  Coopers 
Animal  Health.  In&.  has  informed  n}A 


of  a  change  of  address  from  Kansas 
City,  KS  66103-1438,  to  1201  Douglas 
Ave,  Kansas  City,  KS  66103-1438.  FDA 
is  amending  the  regulations  in  21  CFR 
510.600  (c)(1)  and  (c)(2)  to  reflect  the 
new  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  S10-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Audmrity:  Sees.  201,  301,  501,  502,  503.  512. 
701. 706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351.  352,  353. 
380b.  371,  378). 

§510.600    (AmmdedJ 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"Coopers  Animal  Health.  Inc.,"  and  in 
the  table  in  paragraph  (c)(2)  in  the  entry 
for  "017220"  by  removing  "Kansas  City, 
KS  66103-1438"  and  inserting  in  its  place 
"1201  Douglas  Ave..  Kansas  City,  KS 
66103-1438". 

Dated:  August  24. 1990. 
RolMrt  C  Livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  90-21144  Filed  9-7-90;  ft45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
ITJ).  83121 
RIN  1545-AM07 

Extension  of  Time  To  Rle  for 
Taxpayers  Outside  ttie  United  States 
and  Puerto  Rico 


n  Internal  Revenue  Service. 
Treasury. 
action:  Final  regulations. 


r:  This  document  provides  final 
Income  Tax  Regulations  relating  to  the 
extension  of  time  to  file  federal  income 
tax  returns  and  to  pay  any  taxes  owing 
by  United  States  citizens  and  United 


States  residents  who  are  outside  of  the 
United  States  and  Puerto  Rico.  Section 
6081  of  the  Internal  Revenue  Code  Act 
of  1986  provides  that  the  Secretary  may 
grant  a  reasonable  extension  of  time  to 
file  federal  income  tax  returns.  These 
regulations  provide  the  public  with 
guidance  needed  to  comply  with  that 
section  and  affect  United  States  citizens 
and  residents  outside  of  the  United 
States  and  Puerto  Rico. 

DATES:  Effective  Date:  September  10, 
1990.  These  final  regulations  apply  to 
federal  income  tax  returns  due  on  or 
after  April  15, 1988. 

FOfI  FURTHER  INFORMATION  CONTACT 

Caren  S.  Shein  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224, 
Attention:  CC:CORP:T:R  (INTL-0461-87) 
(202-566-3452,  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  23, 1988,  the  Federal 
Register  published  proposed 
amendments  (54  FR  7783)  to  the  Income 
Tax  Regxdations  (26  CFR  part  1)  and 
temporary  Income  Tax  Regulations  (54 
FR  7762)  under  section  6081(a)  of  the 
Internal  Revenue  Code  of  1988.  One 
written  comment  responding  to  the 
notice  was  received.  No  public  hearing 
was  requested  and,  therefore,  a  hearing 
was  not  held.  After  consideration,  the 
proposed  regulations  are  adopted  with 
only  minor  changes  by  this  Treasury 
Decision. 

Explanation  of  Prousions 

A  commenter  suggested  that  i  1.6061- 
4T(a)(5)  be  amended  to  include  non-    ' 
military  United  States  citizens  and 
residents  on  temporary  business 
assignment  outside  the  United  States 
and  Puerto  Rico  but  whose  tax  home 
remains  in  the  United  States.  Section 
1.6081-4T(a)(5)  currently  provides  an 
automatic  extension  of  time  to  Tile  an 
income  tax  return  for  United  States 
citizens  or  residents  whose  tax  homes 
are  outside  the  United  States  and  Puerto 
Rico.  That  section  recognizes  that  an 
individual  who  maintains  his  tax  home 
abroad  may  have  difficulty  filing  a 
return  by  the  due  date.  Section  1.6081- 
4T(a)(6)  provides  an  automatic 
extension  of  time  to  file  an  income  tax 
return  for  United  States  citizens  or 
residents  in  military  or  naval  service  on 
duty,  including  non-permanent  or  short 
term  duty,  outside  the  United  States  and 
Puerto  Rico.  That  section  recognizes 
that,  due  to  the  nature  of  military 
service,  an  individual  may  be  unable  to 


file  a  return  on  the  due  date.  The  Service 
does  not  believe  that  a  non-military 
individual  on  short  term  assignment 
outside  the  United  States  and  Puerto 
Rico  would  encounter  hardships  as 
significant  as  those  faced  by  individuals 
to  whom  the  above  provisions  apply  in 
filing  a  return  by  the  due  date  or 
requesting  an  extension  of  time  to  file. 
Therefore,  the  regulations  have  not  been 
amended  to  reflect  this  comment. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  SS3(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  FlQxibility  Analysis  is  not 
required.  Pursuant  to  section  7805(F)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  princi  jtal  author  of  these 
regulations  is  Peter ).  Hanley,  formerly 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel  Internal  Revenue 
Service.  Other  personnel  from  the 
I'ltemal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations- 
List  of  Subjects  in  26  CFR  1.6001-1 
through  1.6109-2 

Income  taxts,  Administration  and 
procedure.  Filing  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX  REGULATIONS 

Paragraph  1.  The  authority  for  part  1 
cuntinues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 
§  1.6081-4T    [Removsd] 

Par.  2.  Section  1.6081-4T  is  removed. 
Par.  3.  New  S  1.6061-5  is  added  to 
read  as  follows: 

§  1.6081-5    Extensions  of  6me  in  ttie  cat* 
of  csrtain  partnerstilps,  corporations  and 
U.S.  dtl2«ns  and  residents. 

(a)  The  rules  in  paragraphs  (a)  through 
(e)  of  this  section  apply  to  returns  of 
income  due  after  April  15, 1988.  An 
extension  of  time  for  filing  returns  of 


income  and  for  paying  any  tax  shown  on 
the  retiun  is  hereby  granted  to  and 
including  the  fifteenUi  day  of  the  sixth 
month  following  the  close  of  the  taxable 
year  in  the  case  of: 

(1)  Partnerships  which  are  required 
under  {  1.6031-l(e)(2)  to  file  returns  on 
the  fifteenth  day  of  the  fourth  month 
following  the  close  of  the  taxable  year 
of  partnership,  and  which  keep  their 
records  and  books  of  account  outside 
the  United  States  and  Puerto  Rico; 

(2)  Domestic  corporations  which 
transact  their  business  and  keep  their 
records  and  books  of  account  outside 
the  United  States  and  Puerto  Rico; 

(3)  Foreign  corporations  which 
maintain  an  office  or  place  of  business 
within  the  United  States; 

(4)  Domestic  corporations  whose 
principal  income  is  from  sources  within 
the  possessions  of  the  United  States; 

(5)  United  States  citizens  or  residents 
whose  tax  homes  and  abodes,  in  a  real 
and  substantial  sense,  are  outside  the 
United  States  and  Puerto  Rico;  and 

(6)  United  States  citizens  and 
residents  in  military  or  naval  service  on 
duty,  including  non-permanent  or  short 
term  duty,  outside  the  United  States  and 
Puerto  Rico. 

(b)  In  order  to  qualify  for  the 
extension  under  this  section,  a 
statement  must  be  attached  to  the  return 
showing  that  the  person  for  whom  the 
return  is  made  is  a  person  described  in 
paragraph  (a)  of  this  section. 

(c)  For  purposes  of  paragraph  (a)(5)  ot 
this  section,  whether  a  person  is  a 
United  States  resident  will  be 
determined  in  accordance  with  section 
7701(b)  of  the  Code.  The  term  "tax 
home,"  as  used  in  paragraph  (a)(5),  will 
have  the  same  meaning  which  it  has  for 
purposes  of  section  162(a)(2)  (relating  to 
travel  expenses  away  from  home).  If  a 
person  does  not  have  a  regular  or 
principal  place  of  business,  that  person's 
Idx  home  will  be  considered  to  be  his 
n^gular  place  of  abode  in  a  real  and 
substantial  sense. 

(d)  In  order  to  qualify  for  the 
extension  under  paragraph  (a)(6),  the 
assigned  tour  of  duty  outside  the  United 
States  and  Puerto  Rico  must  be  for  a 
period  that  includes  the  entire  due  date 
of  the  return. 

(e)  A  person  otherwise  qualifying  for 
the  extension  under  paragraph  (a)(5)  or 
paragraph  (a)(6)  shall  not  be  disqualified 
because  he  is  physically  present  in  the 
United  States  or  Puerto  Rico  at  any  time, 
including  the  due  date  of  the  return. 

(f)  With  respect  to  income  tax  returns 
due  on  April  15, 1988,  an  extension  of 
lime  for  filing  a  return  of  income  and  for 
paying  any  tax  shown  on  that  return  is 
iiereby  granted  to  and  including  the 
fifteenth  day  of  the  sixth  month 


following  the  close  of  the  taxable  year  in 
the  case  of  citizens  or  residents  of  the 
United  States  who  are  traveling  outside 
the  United  States  and  Puerto  Rico,  A 
taxpayer  will  be  considered  to  be 
traveling  outside  the  United  States  and 
Puerto  Rico  only  if  the  period  of  travel 
outside  the  United  States  and  Puerto 
Rico  is  a  period  of  at  least  fourteen  days 
continuous  travel  that  includes  all  of 
April  15, 1968.  For  returns  due  after  . 
April  15, 1988,  no  extension  will  be 
granted  to  taxpayers  traveling  outside 
the  United  States  and  Puerto  Rico. 
Feed  T.  GoldlMfs,  )r.. 
Commissioner  of  Internal  Revenue. 

Approved:  July  27, 1990. 
KeuMth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  90-21107  Filed  9-7-90, 8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service  - 
30  CFR  Part  218 
RIN  1010-AB32 

Interest  Rate  Applicable  to  Late 
Payment  of  Monies  Due  tlte 
Government  and  Paid  on  L.ate 
Disbursement  of  ReveiMies  to  States 
and  Indians 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  governing  the  rate  of  interest 
charged  to  lessees  and  other  royalty 
payors  on  late  payment  of  royalties  and 
other  monies  due  the  Federal 
Government.  The  MMS  also  is  amending 
its  regulations  governing  the  rate  of 
interest  paid  by  MMS  on  late 
disbursements  of  an  Indian  tribe's  or 
allottee's  royalty  or  a  State's  share  of 
royalty  revenues.  Under  the  new  rule, 
the  same  interest  rate  will  be  used  for 
late  payments  and  late  disbursements. 
This  change  is  necessary  because  the 
Tax  Reform  Act  of  1986  amended 
section  6621  of  the  Internal  Revenue 
Code  1954,  which  provides  the  rate  at 
which  interest  is  calculated. 

effective  date:  November  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  C.  Whitcomb,  Chief.  Rules  and 
Procedures  Branch,  Minerals 
Management  Service,  Royalty 
Management  Program.  Denver  Federal 
Center,  Building  85,  P.O.  Box  25165,  Mail 
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Stop  39ia  Denver.  Colorado  80225.  (303) 
231-3432,  (FTS)  328-3432. 
SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  final  rule  is 
Marvin  D.  Shaver  of  the  Rules  and 
Procedures  Branch,  Royalty 
Management  Program,  Minerals 
Management  Service.  Lakewood, 
Colorado. 

I.  Background 

In  the  Notice  of  Proposed  Rulemaking 
(54  FR  14364.  April  11, 1989).  MMS 
explained  in  detail  how  section  111  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA).  30 
U.S.C.  1721,  requires  the  Secretary  of  the 
Interior  to:  (a)  Charge  interest  on  royalty 
payments  from  Federal  and  Indian  oil 
and  gas  leases  that  are  paid  late  (section 
111(a).  30  U.S.C.  1721(a)):  (b)  pay 
interest  to  States  on  disbursements 
which  are  not  made  by  the  time 
prescribed  under  30  U.S.C.  191,  as 
amended  by  FOGRMA  section  104(a).  30 
U.S.C.  1714  (section  111(b),  30  U.S.C. 
1721(b)):  and  (c)  pay  interest  to  Indian 
tribes  and  allottees  if  royalty  revenues 
are  not  disbursed  by  the  date  prescribed 
in  FOGRMA  section  104(b).  30  U.S.C. 
1714  (section  111(d).  30  U.S.C.  1721(d)). 

Sections  111  (a),  (b),  and  (d)  of 
FOGRMA  each  provide  that  interest 
shall  be  "at  the  rate  applicable"  under 
section  6621  of  the  Internal  Revenue 
Code  of  1954  (IRC)  (26  U.S.C.  6621). 
Section  6621  establishes  the  rate  of 
interest  that  must  be  applied  to  late 
payment  of  taxes  under  26  U.S.C. 
6601(a),  and  to  refunds  of  overpayment 
of  taxes  under  28  U.S.C.  6611(a). 

After  FOGRMA's  enactment,  section 
6621  was  modified.  Prior  to  its 
amendment  by  the  Tax  Reform  Act  of 
1986,  Public  Law  99-514, 100  Stat.  2744, 
section  6621  contained  a  single  rate  of 
interest,  26  U.S.C.  6621  (1982).  Thus, 
FOGRMA  interest  provisions  originally 
imposed  the  same  rate  of  interest  to 
both  late  payments  of  royalty  and  to  late 
disbursements  of  monies  to  the  States 
and  Indians.  As  amended,  however, 
section  6621  provides  for  two  rates.  For 
late  payments  of  tax.  the  rate  is  a 
"short-term  Federal  rate"  plus  3 
percentage  points.  28  U.S.C.  6621(a)(2) 
(Supp.  1986).  For  refunds  of 
overpayments,  the  rate  is  the  same 
"short-term  Federal  rate"  plus  2 
percentage  points,  26  U.S.C.  e621(a)(l) 
(Supp.  1988).  Thus,  under  section  6621, 
as  amended,  late  payments  of  taxes 
have  a  rate  of  interest  charged  to  them 
that  is  1  percentage  point  higher  than 
the  rate  the  Government  pays  on 
refunds  of  overpayments  of  taxes.  The 
effect  of  this  two-rate  provision  is  to 
impose  a  higher  interest  burden  on 


taxpayers  who  pay  taxes  late  than  the 
Govenunent  pays  when  it  refunds 
overpayments  of  taxes. 

The  FOGRMA  interest  provisions 
invoke  the  rates  established  by  section 
6621  without  qualification,  and  were  not 
amended  either  in  conjunction  with  or 
subsequent  to  the  amendment  of  section 
6621  in  1986.  Consequently,  there  is 
some  ambiguity  as  to  which  of  the  two 
rates  under  section  6621  should  be 
applied  for  FOGRMA  payors.  At  the 
time  FOGRMA  became  law,  there  was 
only  one  interest  rate  reference  in 
section  6621.  Consequently,  there  is 
nothing  in  FOGRMA's  legislative  history 
to  provide  guidance  for  the  present 
situation.  The  FOGRMA  legislative 
history  (H.R.  Rep.  No.  859, 97th  Cong..  2d 
Sess.  36  (1982),  reprinted  in  1982  U.S. 
Code  Cong,  and  Admin.  News  4268, 
4290).  discusses  only  the  following 
reasons  for  using  the  rate  from  IRC: 

Imposition  of  such  high  penalties  against 
those  owing  money  to  the  United  States  is  to 
remove  the  incentives  such  persons  may  have 
to  hold  the  money  owed  and  invest  it  rather 
than  pay  it  on  time  to  the  MMS.  Also,  the 
high  penalty  required  of  the  United  States 
should  be  a  strong  incentive  to  the  MMS  to 
disburse  moneys  under  the  mineral  leasing 
laws  of  1920  promptly. 

Since  a  rate  from  section  6621  must  be 
applied  under  section  111  (a),  (b),  and 
(d)  of  FOGRMA,  30  U.S.C.  1721  (a),  (b). 
and  (d).  MMS  described,  in  the  Notice  of 
Proposed  Rulemaking,  the  four  possible 
options.  First,  the  lower  rate  for  refund 
of  overpayments  in  section  6621(a)(1) 
could  be  applied  uniformly  under 
FOGRMA  section  111  (a),  (b),  and  (d). 
Second,  the  higher  rate  for  late  payment 
of  taxes  in  section  6621(a)(2)  could  be 
applied  uniformly  under  FOGRMA 
section  111(a),  (b),  and  (d).  Third,  the 
rate  for  refund  of  overpayments  could 
be  applied  under  FOGRMA  section 
111(a)  (late  payment  of  royalty)  and  the 
rate  for  late  payment  of  taxes  could  be 
applied  under  FOGRMA  section  111  (b) 
and  (d)  Gate  disbursement  to  the  States 
and  Indians).  Fourth,  the  rate  for  refund 
of  overpayments  could  be  applied  under 
FOGRMA  section  111  (b)  and  (d)  and 
the  rate  for  late  payments  could  be 
applied  under  FOGRMA  section  111(a). 

In  the  Notice  of  Proposed  Rulemaking 
MMS  solicited  comments  on  the  four 
options  as  to  which  of  the  two  interest 
rates  in  the  amended  section  6621 
should  be  applied  under  the  various 
FOGRMA  provisions  referring  to  that 
section.  Under  MMS's  existing  rules, 
which  refer  only  to  section  6621,  there  is 
an  ambiguity  as  to  which  of  the  two 
section  6621  rates  apply.  The  MMS's 
principal  proposal  was  that  the  higher 
interest  rate  in  IRC  6621(a)(2)  should 
apply  to  late  payments  of  monies  due 


the  Government,  while  the  lower  rate  in 
mC  6621(a)(1)  should  apply  to  late 
disbursements  by  MMS  of  royalty 
revenues  to  the  States  and  Indians. 

II.  Comments  Received  on  Proposed 
Rule 

As  stated  above,  MMS  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  on  April  11, 1989  (54  FR 
14364).  The  proposed  rule  provided  as 
the  principal  proposal  that  the  higher 
interest  rate  in  IRC  6621(a)(2)  should 
apply  to  late  payments  of  monies  due 
the  Government  while  the  lower  rate  in 
IRC  6621(a)(1)  should  apply  to  late 
disbursements  by  MMS  of  royalty 
revenues  to  the  States  and  Indians.  In 
addition,  as  described  above,  the  three 
other  options  were  outlined  in  the 
preamble  and  comments  were 
specifically  requested  on  all  three 
options. 

The  proposed  rulemaking  provided  for 
a  30-day  public  comment  period  which 
ended  May  11. 1989.  Six  conunenters 
(five  industry  and  one  State)  submitted 
comments  during  the  comment  period 
which  are  addressed  in  this  section.  No 
comments  were  received  from  Indian 
representatives. 

One  commenter  expressed  concern 
that  the  proposed  rule,  with  respect  to 
payments  to  Indians,  does  not  comport 
with  the  wording  of  section  111(c)  of 
FOGRMA,  30  U.S.C.  1721(c),  when  the 
Indian  lessee  is  charged  interest  for 
failure  to  timely^ay  the  correct  amount 
of  royalty  on  an  Indian  lease.  (Section 
111(c)  of  FOGRMA  requires  that  all 
interest  charges  collected  under  . 
FOGRMA  or  under  other  applicable 
laws  because  of  late  payment  of 
royalties  due  and  owing  an  Indian  tribe 
or  an  Indian  allottee  must  be  deposited 
in  the  same  account  as  the  royalty 
payments  on  the  lease). 

Response:  This  comment  did  not 
address  the  correct  issue  addressed  in 
the  proposed  rule.  The  proposed  rule  did 
not  purport  to  alter  the  existing  practice, 
which  is  in  accordance  with  section 
111(c)  of  FOGRMA.  that  interest  charges 
collected  on  payments  from  Indian 
leases  be  deposited  in  the  same 
Treasury  account  as  the  royalty 
payment. 

Another  commenter  stated  that 
MMS's  attempt  to  justify  its  proposal  on 
the  grounds  that  it  is  a  "service"  entity 
acting  as  a  passive  "conduit  for  funds" 
is  not  supportable.  This  commenter 
stated  further  that  the  fact  that  MMS  is 
"burdened  with  the  administrative  costs 
necessary  to  clear  and  process  the 
funds"  is  irrelevant  to  the  issue  of  its 
interest  obligation. 


The  State  commenter  agreed  with 
MMS's  proposal  to  charge  lessees  and 
other  payors  at  the  higher  underpayment 
rate  (section  6621(a)(2)).  However,  this 
commenter  argued  that  there  is  no  basis 
under  statute,  legislative  history,  MMS 
practice,  or  simple  logic  that  supports 
the  proposal  to  compute  the  interest 
owed  to  the  States  at  the  lower  rate 
(section  6621(a)(1)). 

Response:  As  explained  more  fully 
below,  the  concerns  of  this  commenter 
are  resolved  by  the  final  rule,  which 
provides  that  the  higher  underpayment 
rate  in  section  6621(a)(2)  be  applied 
uniformly  under  FOGRMA  sections  111 
(a),  (b)  and  (d). 

One  commenter,  opposing  the 
proposed  interest  rate  on  charges  to 
lessees  and  royalty  payors,  stated  that 
lessees/payors  should  not  be  required  to 
subsidize  MMS  administrative  costs 
through  interest  charges.  The  commenter 
also  stated  tkal  lessees/payors  should 
not  pay  interest  that  is  not  shared  with 
the  States  and  Indians. 

Response:  Regardless  of  the  interest 
rate,  there  is  no  subsidy  for  MMS.  Any 
interest  collected  for  onshore  Federal 
leases  is  shared  with  the  States  or  other 
recipients  in  the  same  proportion  as  the 
royalties  collected  for  those  leases.  All 
other  interest  revenues,  including 
interest  payments  owed  on  Federal 
offshore  leases,  are  deposited  into  U.S. 
Treasury  accounts,  and  do  not  result  in 
an  increase  in  MMS's  budget 

Most  commenters  recommended  the 
use  of  a  single  interest  rate  that  was 
most  advantageous  to  them.  The 
industry  conunenters  stated  that  a  lower 
interest  rate  was  sufficient  to  discourage 
the  withholding  of  payments  to  MMS. 
Foiu'  of  the  industry  commenters 
recommended  the  lower  overpayment 
rate  provided  by  section  6621(a)(l]  of 
IRC  Another  industry  commenter 
recommended  that  the  single  rate  be  the 
rate  specified  in  section  6621  of  IRC  on 
the  date  that  FOGRMA  was  enacted. 
This  commenter  argued  that  there  is 
nothing  in  the  Tax  Reform  Act  (TRA)  of 
1986  or  its  legislative  history  to  suggest 
that  Congress  intended  to  modify 
FOGRMA  as  the  result  of  modifications 
of  IRC  In  this  commenter's  opinion,  any 
changes  to  FOGRMA  governing  interest 
rates  is  a  subject  that  should  be 
considered  by  Congress  taitet  than  by 
MM& 

Response:  The  MMS  agrees  that  thoe 
is  no  reason  to  believe  Congress 
intended  to  modify  FOGRMA  through 
the  TRA  of  1986,  The  rate  for  refunds  of 
overpayments  of  the  amended  secbcm 
6621  is  1  percentage  point  lower  than  the 
rate  prescribed  by  section  6621  prior  to 
amendment  Thus,  if  this  rate  were 
applied  to  FOGRMA  interest  collections. 


the  interest  assessment  would  be  less 
than  it  was  prior  to  the  amendment.  This 
is  not  consistent  with  Congress'  ptirpose. 
Furthermore,  the  amount  of  payor 
assessed  uiterest  collected  by  MMS 
(more  than  $25  millit^  in  FY  1989)  casts 
doubt  on  industry's  assertion  that  a 
lower  rate  would  be  sufficient  to 
discourage  late  payments  of  royalty. 
Maintaining  the  hi^er  rate  formula 
specified  in  section  6621  on  the  date 
FOGRMA  was  enacted  is  most 
consistent  with  FOGRMA's  terms.  The 
FOGRMA  still  refers  to  "the  rate 
applicable"  under  section  6621,  so  the 
rate  will  generally  change  with  changes 
in  interest  rates. 

One  commenter  expressed  an  opinion 
that  MMS  should  pay  interest  to  lessees 
on  refunds  of  roydty  overpayments  just 
as  it  assesses  interest  on  a  late  royalty 
payment  by  the  lessee. 

Response:  The  MMS  does  not  have 
statutory  authority  to  pay  interest  on 
refunds  of  royalty  overpayments.  With 
respect  to  onshore  leases,  no  statute 
authorizes  MMS  to  pay  interest  on 
refunds.  With  respect  to  offshore  leases, 
section  10  of  the  Outer  Continental  Shelf 
Lands  Act  of  1953, 43  U.S.C  1339, 
specifically  states  that  authorized 
refunds  of  excess  paj'ments  shall  be 
repaid  without  interest 

in.  Rule  Adopted 

After  consideration  of  comments 
received  on  the  proppsed  rulemaking. 
MMS  is  adopting  a  single  rate  for 
application  in  both  situations.  This  final 
rule  amends  30  CFR  218.54,  218.55,  and 
218.103  to  provide  that  the  higher  rate  in 
IRC  6621(a)(2)  will  apply  uniformly  to 
>  late  payments  of  monies  due  to  h/QAS 
pursuant  to  FOGRMA  section  111(a)  and 
also  to  late  disbutsonents  to  the  States 
and  Indians  pursuant  to  FOGRMA 
section  111  (b)  and  (d). 

The  change  in  MMS's  position  is  the 
result  of  MMS's  ctmcurrence  with 
arguments  presented  by  several 
commenters.  First  FOGRMA's  intent 
was  that  States  and  Indians  are  entitled 
to  receive  the  same  interest  rate  on  the 
payments  that  they  received  late  from 
MMS  as  the  interest  rate  that  MMS 
receives  on  late  payments  from  lessees 
and  other  payors.  Second,  there  is  no 
indication  that  Congress  intended  to 
modify  FOGRMA,  which  was  passed 
when  "the  rate  applicable*'  was  the 
short-term  Federal  rate  plus  3 
percentage  points. 

The  adoption  of  the  bi^er 
underpaj^ment  rate  provided  under  IRC 
6621(a)(2)  for  late  disbursements  to  the 
States  ami  Indians  is  a  change  from 
MMS's  existing  practice.  See  paragraph 
rv  below  of  tMa  preamble  for  a 


discussion  of  the  effective  date  of  diis 
final  rule. 

As  stated  in  the  Notice  of  Proposed 
Rulemaking,  regulations  governing  solid 
mineral  and  geotkennal  resource  Teases 
provide  for  late  payment  charges  to  be 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absence  of  a 
specific  lease,  permit  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  "Treasury  as  the 

'Treasiuy  Current  Value  of  Funds    

Rate."  See  30  CFR  218.202(c)  and  30  CFR 
21IL301(c).  Because  the  interest  rate 
provided  for  in  section  6621  does  not 
apply  to  solid  mineral  or  geothermal 
resource  leases,  this  rulemaking  does 
not  apply  to  solid  mineral  or  geothermal 
resource  leases. 

The  adopted  rule  also  includes  an 
administrative  amendment  to  subpart  B 
of  30  CFR  part  218  to  remove  the 
authority  citation  iiuiluded  therein.  The 
authority  citation  for  part  218  is  included 
directly  after  the  table  of  contents  and 
before  the  regulatory  text  and  therefore 
is  not  required  under  the  subpart. 

IV.  Effective  Date  of  Fmal  Rule 

The  MMS  will  begin  paying  interest  to 
the  States  and  Indians  at  the  higher 
underpayment  rate  established  in  IRC 
6621(a)(2)  beginning  with  disbursements 
made  during  the  second  month  following 
the  date  of  publication  of  this  final  rule 
in  the  Federal  Register.  At  tiiat  time,  the 
States  and  Indians  will  begin  receiving  a 
1  percentage  point  increase  in  the  rate  of 
interest  horn  MMS  on  its  late 
disbursement  of  royalties  and  other 
monies. 

rv.  Procedural  Matter* 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  sole  effect  of  the  rulemaking  is  a 
small  increase  of  approximately  $10,000 
annually  in  the  amount  of  interest  paid 
to  the  States  and  Indians  by  MMS  on  its 
late  disbursements  of  royalty  revenues. 
Therefore,  the  Department  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
\i.S.C.Wietaeq.). 

Executive  Order  12630 

This  rulemaking  clarifies  an  ambiguity 
in  existing  regulations  and  will  result  in 
an  tncrease  in  interest  paid  by  MMS  to 
tiie  States  and  Indians.  There  is  no 
change  in  the  interest  rate  paid  by 
lessees  and  other  payors  for  late 
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payment  of  interest.  Therefore,  the 
Department  certifies  that  the  rule  does 
not  represent  a  governmental  action 
capable  of  interference  ivith 
constitutionaUy  protected  property 
ri^ts.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12830. 
"Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights." 

Paper  Reduction  Act  of  1980 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1989 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  signficantly  affecting  the 
quality  of  the  human  environment; 
therefore,  a  detailed  statement  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.Q  4332(2){C))  is  not  required. 

List  of  Subjects  in  30  CTR  Part  218 

Coal.  Cqntinental  shelf,  Electronic 
funds  transfer,  Geothermal  energy, 
Government  contracts,  Indian  lands, 
^  Mineral  royalties.  Natural  gas,  Penalties. 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1990. 
lamM  M.  Hughes, 

Acting  Assistant  Secretary — Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  218  is  amended 
as  set  forth  below: 

PART  21»-C0LLECT)0N  OF 
ROYALTIES,  RENTALS.  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301  et  seq.;  25  U.S.C  396 
et  seq.:  25  U.S.C.  396a  et  seq.:  25  U.S.C.  2101 
et  seq.;  30  U.S.C.  ISl  et  seq.;  30  U.S.C.  351  et 
seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C.  1701  et 
seq.;  31  U.S.C.  9701: 43  U.S.C.  1301  et  seq.;  43 
U.S.C.  1331  et  seq.:  and  43  U.S.C.  1801  et  seq. 

Subpart  B—{  Amended] 

2.  Subpart  B— Oil  and  Gas,  General  is 
amended  by  removing  the  authority 
citation  following  the  subpart  heading. 

3.  Section  218.54  under  Subpart  B— 
Oil  and  Gas.  General  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 


{218.54    Ute  payments. 

•  •        •        •        * 

(b)  The  interest  charge  on  late 
payments  shall  be  at  the  underpayment 
rate  established  by  the  Internal  Revenue 
Code,  26  U.S.C.  6621(a)(2)  (Supp.  1987). 

4.  Paragraph  (c)  of  S  218.55  under 
subpart  B— Oil  and  Gas,  General  is 
revised  to  read  as  follows: 

f  218.55    Interest  payments  to  Indians. 

(c)  Interest  shall  be  computed  at  the 
underpayment  rate  established  by  the 
Internal  Revenue  Code,  26  U.S.C. 
6621(a)(2)  (Supp.  1987). 

•  •        •        •        * 

5.  Paragraph  (b)  of  S  218.103  under 
subpart  C  (Oil  and  Gas,  Onshore)  is 
revised  to  read  as  follows: 

S  218.103    Payments  to  State*. 
«        •        «        •        * 

(b)  Interest  shall  be  computed  at  the 
underpayment  rate  established  by  the 
Internal  Revenue  Code,  26  U.S.C. 
6621(a)(2)  (Supp.  1987). 

***** 

[FR  Doc.  90-21076  Filed  9-7-90;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

(AO-FRL-3827-9] 

RIN  2060-AC88 

National  Emiaaion  Standarda  for 
Hazardoua  Air  Polhitanta;  Benzene 
Emiaaiona  From  Chemical 
Manufacturing  Proceaa  Vents, 
Induatrial  Solvent  Use,  Benzene  Waate 
Operations,  Benzene  Transfer 
Operationa,  and  Gaaoline  Marketing 
System;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Final  nde:  correction. 

summary:  This  document  corrects  errors 
and  makes  clarifications  in  the 
regulatory  text  of  the  final  rule  on 
National  Emission  Standard  for  Benzene 
Waste  Operations  which  appeared  in 
the  Federal  Register  on  March  7, 1990 
(55  FR  8292). 

EFFECnvc  date:  March  7, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Janet  Meyer  at  (919)  541-5254, 
Standards  Development  Branch. 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 


Research  Triangle  Park.  North  Carolina 

27711. 

SUPPLEMENTARY  INFORMATION:  On 

March  7, 1990  (55  FR  8292),  EPA 
promulgated  regulations  limiting 
benzene  emissions  from  benzene  waste 
operations  and  benzene  transfer 
operations.  A  few  editorial  corrections 
to  clarify  the  intent  of  the  National 
Emission  Standard  for  Benzene  Waste 
Operations  are  being  made  by  this 
docimient. 

Inquiries  have  been  received 
requesting  clarification  of  the 
applicability  of  the  benzene  waste 
operations  standard  to  facilities  that 
treat,  store,  or  dispose  of  benzene 
wastes  generated  by  chemical  plants, 
coke  by-product  recovery  plants,  or 
petroleum  refineries.  The  applicability 
section  of  the  rule,  as  written, 
inadvertently  applies  more  broadly  than 
the  intent  expressed  in  the  preamble  to 
the  rule  (March  7, 1990,  55  FR  8292)  or  in 
the  December  15. 1989.  Federal  Register 
notice  of  clarification  of  the  proposed 
rule  (54  FR  51423).  Therefore,  paragraph 
(b)  of  §  61.340  is  being  revised:  (1)  To 
clarify  that  the  subpart  applies  to  offsite 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDF)  which  are 
facilities  that  must  obtain  a  hazardous 
waste  management  permit  under 
subtitle  C  of  the  Solid  Waste  Disposal 
Act  and  (2)  to  clarify  that  the  rule  only 
applies  to  benzene-containing  wastes.  It 
should  be  noted  that  recent  revisions  to 
40  CFR  part  261.  the  toxicity 
characteristic  (March  29. 1990. 55  FR 
11798),  will  require  most  facilities 
receiving  wastes  with  greater  than  0.5 
parts  per  million  (ppm)  benzene  to  be 
permitted  as  hazardous  waste  TSDF. 
The  primary  effects  of  the  correcUon  are 
to  clarify  that  the  rule  does  not  apply  to 
hazardous  wastes  from  other  industries 
and  the  rule  generally  does  not  apply  to 
publicly  owned  treatment  works  and 
mimicipal  solid  waste  landfills. 

An  editorial  correction  is  being  made 
to  paragraph  (b)(2)(ii)(A)  of  §  61.346  to 
clarify  that  the  example  location  for 
water  seal  control  is  on  the  jimction  box 
rather  than  on  the  junction  box  vent 
pipe.  This  clarification  is  being  made  to 
prevent  possible  misinterpretations  of 
the  alternative  standard  for  individual 
drain  systems.  This  alternative  standard 
is  applicable  only  in  those  cases  where 
there  are  no  routine  changes  in  liquid 
level  in  the  junction  box  and  no  flow 
fit)m  the  jimction  box  vent  pipe. 
Paragraph  (b)(2)(ii)(B)  of  S  61.348  is 
being  modified  to  clarify  the  meaning  of 
enhanced  biodegradation  and  to  make 
the  rule  consistent  with  the  information 
used  as  a  basis  for  the  final  nile. 


Also  paragraph  (a)  of  i  61.357  is  being 
modified  to  clarify  the  objectives  and  to 
clarify  what  information  is  required  in 
the  initial  report.  Many  inquiries  have 
been  received  regarding  the  required 
accuracy  of  the  waste  quantity  and 
concentration  estimates,  the  possibility 
of  amending  the  im'tial  report  and  the 
need  for  inclusion  of  a  description  of  the 
controls  to  be  installed  and  a 
compliance  schedule.  Because  EPA 
specifically  provided  up  to  2  years  for 
compliance  with  the  control 
requirements  of  the  standard,  the 
purpose  of  the  initial  report  is  to  identify 
facilities  subject  to  the  control 
requirements,  to  identify  which  streams 
must  be  controlled,  and  to  provide  the 
basis  for  exemption  of  streams.  The 
initial  report  should  represent  the 
owner's  or  operator's  best  estimate  of 
the  waste  stream  characteristics  based 
on  existing  information  and  current 
configuration  and  operating  conditions. 
This  report  may  then  be  updated  as  new 
information  becomes  available  or  as 
conditions  change.  Consequently,  a  new 
paragraph  (4)  is  being  added  to  §  61.357 
(a)  to  clarify  what  information  is 
required  in  the  initial  report.  Tbis 
change  does  not  alter  the  control 
requirements  or  the  reporting 
requirements.  Paragraph  (b)  of  9  61.357 
is  being  corrected  to  require  that 
facilities  with  less  than  1  megagram/ 
year  benzene  waste  file  updated  reports 
when  the  waste  quantity  increases  to  1 
megagram/year  or  more.  This  correction 
is  consistent  with  the  intent  to  require 
armual  reporting  for  alt  facilities  with  1 
to  10  megagrams/year  of  benzene  waste. 

Finally.  EPA  would  like  to  note  that 
owners  and  operators  of  facilities 
subject  to  NBSHAP  should  consult  the 
general  provisions  (subpart  A)  of  part  61 
whenever  there  are  questions  regarding 
the  applicability  or  the  implementation 
of  a  standard.  In  this  section,  general 
requirements  regarding  source  reporting, 
waivers,  and  emission  testing  are 
presented.  Section  61.04  requires  that  all 
communications,  including  all  requests, 
reports,  and  applications,  be  submitted 
in  duplicate  to  the  appropriate  Regional 
Office  of  EPA  and  to  the  State  agency,  if 
the  authority  to  implement  the  standard 
has  been  delegated.  Section  61.04 
provides  a  list  of  addresses  for  the 
Regional  OfRces  and  for  State  agencies 
that  have  been  delegated  authority  to 
enforce  NESHAP. 

Dated:  Au0iBt  27. 1990. 
Michael  Shapito. 

Acting  Auittopt  AdminiatJotorforAir  and 
Radiation. 

The  foUowiiig  correctioas  are  being 
made  in  FRL  370fr-l;  National  Eaussion 
Standards  for  Hazardous  Air  PoUutantr. 


Benzene  Emissions  from  Chemical 
Manufacturing  Process  Vents,  Industrial 
Solvent  Use,  Benzene  Waste 
Operationa.  Benzene  Transfer 
Operations,  and  Gasoline  Marketing 
System  published  in  the  Fadetal  Re^ster 
on  March  7. 1990  (55  FR  6292). 

1.  Paragraph  (b)  of  (  61.340  on  page 
8346,  ooliunn  3,  is  reviaed  to  read  as 
follows: 

(61.340    AppHcabUity. 

***** 

(b)  The  provisions  of  this  subpart 
apply  to  owners  and  operators  of 
hazardous  waste  treatment  storage,  and 
disposal  facilities  that  treat,  store,  or 
dispose  of  hazardous  waste  generated 
by  any  facility  listed  in  paragraph  (a)  of 
this  section.  The  waste  streams  at 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  subject  to  the 
provisions  of  this  subpart  are  the 
benzene-containing  hazardous  waste 
from  any  facihty  listed  in  paragraph  (a) 
of  this  section.  A  hazardous  waste 
treatment,  storage,  and  disposal  facility 
is  a  facility  that  must  obtain  a 
hazardous  waste  man^igement  permit 
under  Subtitle  C  of  the  Solid  Waste 
Disposal  Act. 


$81,346    ICorrecledl 

2.  In  paragraph  (b)(21(ii)(A)  of  9  61.348 
on  page  8350.  column  2.  line  6,  remove 
"includes  use  of  water  seal  controls." 
and  add  "includes  use  of  water  seal 
controls  on  the  junction  box." 

S  61.348    [Corrected) 

3.  In  paragraph  (b)(2)(ii)(B)  of  9  61.348 
on  page  8351,  Column  2,  revise  the  last 
sentence  to  read  "A  unit  shall  be 
considered  enhanced  biodegradation  if 
it  is  a  suspended-growth  process  that 
generates  biomass.  uses  recycled 
biomass.  and  periodically  removes 
biomass  from  the  process.  An  enhanced 
biodegradation  unit  typically  operates  at 
a  food-to-microorganism  ratio  in  the 
range  of  0.05  to  1.0  kg  of  biological 
oxygen  demand  per  kg  of  biomass  per 
day,  a  mixed  Uquor  suspended  solids 
ratio  in  the  range  of  1  to  8  grams  per 
liter,  and  a  residence  time  io  the  range 
of  3  to  36  hours." 

S  61.348    (Conectedl 

4.  In  paragraph  (a)(2)(i)(B)  of  9  61.349 
on  page  8352.  colunui  1.  in  line  2.  remove 
"concentration  of  20  ppmv"  and  add 
"concentration  of  20  ppmv  (as 
compound  by  Method  18)". 

981.381   IConeetstf) 

5.  In  paragraph  (aK2)  (rf  1 61351  on 
page  8352.  oolumn  3.  Una  Z  remove  "40 


CFR  eail2(a)(2)"  and  add  "40  CFR 
60.1l2b(aK2)." 

$81,358    [Correctadl 

6.  In  paragraph  (aKl)  of  9  61.355  en 
page  8353,  column  3,  in  line  4  remove 
"than  10  percent  water."  and  add  "than 
10  percent  water,  on  a  volume  basis  as 
total  water,". 

7.  In  9  61.357  on  page  8300,  column  1, 
is  amended  by  adding  paragraph  (a)(4) 
as  follows: 

S  81.357    RaporUng  requlrinanta. 

(a)*  •  * 

(4)  This  information  should  i»esent 
the  owner's  or  operator's  best  estimate 
of  the  waste  stream  characteristics 
based  on  existing  information  and 
current  configuration  and  operating 
conditions.  An  owner  or  operator  only 
needs  to  list  in  the  report  those  waste 
streams  that  contact  materials 
containing  benzene.  The  report  does  not 
need  to  include  a  description  of  the 
controls  to  be  installed  to  comply  with 
the  standard  or  other  information 
required  in  9  61.10(b)  of  this  part.  The 
owner  or  operator  should  update  and 
resubmit  the  report  to  the  Administrator 
when  new  information  becomes 
available.  Instances  where  resobmittal 
of  the  report  would  be  appropriate 
include  cases  where  results  from 
surveys  of  waste  stream  characteristics 
become  available  after  June  5, 1990,  and 
cases  where  the  process  is  redesigned 
such  that  the  facility  waste 
characteristics  could  be  changed  before 
the  March  7, 1902,  compliance  date. 


$61,357    (Correctadl 

8.  In  paragraph  (b)  of  9  61.357,  on  page 
8360.  column  1,  line  26.  remove  "10  Mg/ 
yr"  and  add  "1  Mg/j^." 

(FR  Doc.  90-20978  Filed  »-7-ua  8:45  an) 
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40CFRPMt228 

IFRL-3828-8I 

Ooeen  DumpinQ;  DeeiQnsHon  of  a  SNe 
Located  Offshore  of  Port  MansfleM, 
TX 

AQENCV:  Environmental  Proteirtiott 

Agency  (EPA). 

ACnow;  Final  rule. 

summary:  EPA  today  desi^iates  a 
dredged  material  disposal  site  located  in 
the  Gulf  of  Mexico  ofEshore  of  Port 
Manafidd,  Texas  for  the  coptinued 
dispoaal  of  dredfBd  material  removed 
from  the  Port  Maasfidd  Entrance 
Channel.  This  ackioo  ianacessary  Io 
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provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  tltis  material.  This  Rnal  site 
designation  is  for  an  indefinite  period  of 
time.  The  site  is  subject  to  monitoring  to 
insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 
DATES:  This  designation  shall  become 
effective  October  10, 1990. 
ADDRESSES:  Norm  Thomas.  Chief. 
Federal  Activities  Branch  (6B-F),  U.S. 
EPA.  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. 

The  file  supporting  this  designation 
and  the  letters  of  comment  are  available 
for  public  inspection  at  the  following 
locations: 
EPA.  Region  6. 1445  Ross  Avenue,  9tb 

Floor.  Dallas,  Texas  75202 
Corps  of  Engineers,  Galveston  District. 

444  Barracuda  Avenue,  Galveston. 

Texas  77550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Thomas  214/655-2260  or  FTS/255- 
2260. 
SUPPLEMENTARY  INFORMATKMI: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I,  subchapter  H,  section 
228.4)  state  t^at  ocean  dumping  sites 
will  be  designated  by  publication  in  part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  )anuary  11. 1977  (42  FR 
2461  et  seq.).  That  list  established  a  site 
off  Port  Mansfleld,  Texas  as  an  interim 
site  for  tho  disposal  of  material  dredged 
from  the  entrance  channel.  In  January 
1980.  the  interim  status  of  the  site  was 
extended*indefinitely. 

B.  EIS  Developoient 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 42 
U.S.C.  4321  et  seq.,  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 


dumping  site  designations  such  as  this 
(39  FR  16188.  May  7. 1974). 

EPA  has  prepared  a  Final 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Port  Mansfield 
Ocean  Dredged  Material  Disposal  Site 
Designation."  On  July  13. 1990,  a  notice 
of  availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
conunent  period  on  this  Final  EIS  closed 
on  August  13, 1990.  No  comment  letters 
were  received. 

In  accordance  with  the  requirements 
of  section  7  of  the  Endangered  Species 
Act,  EPA  has  prepared  a  biological 
assessment  concerning  the  impact  of 
site  designation  on  endangered  and 
threatened  species  that  may  be  present 
in  the  project  area.  EPA  has  determined 
that  no  adverse  effect  will  result  and 
has  provided  its  determination  and 
assessment  to  the  National  Marine 
Fisheries  Service  (NMFS).  By  letter 
dated  August  17. 1990.  NMFS  concurred 
with  EPA's  determination  of  no  adverse 
effect. 

The  action  discussed  in  the  EIS  is 
designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal.  The 
appropriateness  of  ocean  disposal  is 
determined  on  a  case-by-case  basis. 
The  EIS  discussed  the  need  for  the 
action  and  examined  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  the  Corps  of 
Engineers  and  the  analysis  was  updated 
in  this  Final  EIS.  The  COE  concluded 
that  there  was  no  nearby  land  area 
suitable  for  use  as  a  disposal  site  and 
that  the  costs  of  transport  to  any 
suitable  upland  area  were 
uneconomical.  This  would  require  the 
acquisition  of  new  areas.  Since  the 
surrounding  land  areas  are  wetlands  or 
shallow  bay  habitats,  development  and 
use  of  a  suitable  sized  repIaco-Tientarea 
would  result  in  a  significant  loss  of 
quality  wetlands  or  bay  bottoms.  A 
land-based  alternative  would  offer  no 
environmental  benefit  to  ocean  disposal. 
Four  ocean  disposal  alternatives — two 
nearshore  sites  [i.e.,  the  interim- 
designated  site  and  the  proposed  site),  a 
mid-shelf  site  and  a  deepwater  site — 
were  evaluated.  Both  the  mid-shelf  and 
deepwater  sites  were  eliminated  due  to 
limited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  addition  the 
material  to  be  dredged  is  of  a  different 
sediment  type  than  that  found  further 
offshore,  which  could  impact  the 


biological  commimity  composition  at 
these  areas. 

Portions  of  the  interim-designated  site 
are  within  the  jetty  buffer  zone  and  the 
beach  buffer  zone.  Therefore,  the 
interim-designated  site  is  not  being 
designated.  The  new  disposal  site  was 
selected  to  comply  with  areas  of 
biological  sensitivity  and  the  beach  and 
jetty  buffer  zones  and  to  keep  the 
disposal  site  in  the  nearshore  sand 
habitat,  as  close  to  the  channel  as 
possible. 

This  final  rulemaking  notice  fills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  for  agencies  subject  to  NEPA. 

C.  Site  Designation 

On  August  7, 1989,  at  (54  FR  32354) 
EPA  proposed  designation  of  this  site 
for  the  continuing  disposal  of  dredged 
materials  from  the  Port  Mansfield 
Entrance  Channel.  The  public  comment 
period  on  this  proposed  action  closed  on 
September  21. 1989.  One  comment  letter 
was  received  from  the  Department  of 
the  Interior  (DOI).  DOI  expressed 
concern  about  the  dredged  material 
being  transported  to  and  ultimately 
deposited  within  the  boundaries  of  the 
Padre  Island  National  Seashore  or  the 
Mansfield  Cut  Underwater 
Archeological  District.  DOI 
recommended  that  the  monitoring  plan 
include  confirmation  of  sediment 
movement  and  offered  assistance  in 
development  of  this  facet  of  the  plan. 
EPA  will  contact  the  Superintendent  of 
the  Padre  Island  National  Seashore 
during  development  of  the  monitoring 
plan. 

The  site  is  located  approximately  1.1 
miles  from  the  coast  at  its  closest  point. 
The  water  depth  at  the  site  ranges  from 
35  to  50  feet.  The  coordinates  of  the 
rectangular-shaped  site  are  as  follows: 
28°34'24'  N.,  97°15'15'  W.;  26°34'26'  N., 
97'1417"  W.;  26°33'57'  N..  97°14'17"  W.; 
26°33'55'  N.,  97''15'15'  W.  If  at  any  time 
disposal  operations  at  the  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  will  be  restricted  or 
terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 


Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  an  interim 
site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  alternate  disposal 
sites  can  be  designated.  The  general 
criteria  are  given  in  S  228.5  of  the  EPA 
Ocean  Dumping  Regulations;  §  228.6 
lists  eleven  specific  factors  used  in 
evaluating  a  disposal  site  to  assure  that 
the  general  criteria  are  met. 

The  site,  as  discussed  below  under  the 
eleven  specific  factors,  is  acceptable 
under  the  five  general  criteria.  EPA  has 
determined,  based  on  the  information 
presented  in  the  Final  EIS,  that  a  site  off 
the  Continental  Shelf  is  not  feasible  due 
to  monitoring  difficulties,  increased 
transportation  costs  and  greater  safety 
risks.  No  environmental  benefit  would 
be  obtained  by  selecting  such  a  site.  The 
characteristics  of  the  selected  site  are 
reviewed  below  in  terms  of  the  eleven 
factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast  (40  CFR 
228.6(a)(1)) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  fiat  %vith  no 
unique  features  or  relief. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

Breeding,  spawning,  nursery,  feeding, 
and  passage  areas  in  the  project  area 
were  identified  during  the  siting 
feasibility  process  and  eliminated  from 
consideration.  There  is  an  area  of 
snapper  banks  and  sports  fishing  which 
is  excluded,  including  a  one-mile  buffer 
zone.  The  jetties,  including  a  one-mile 
buffer  zone,  are  excluded  as  a  fishing 
area  and  as  a  migratory  pathway.  Also 
excluded  were  lighted  platforms  and 
non-submerged  shipwrecks  which 
improve  fishing. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

The  site  is  located  more  than  0.8  mile 
from  any  beach  or  other  amenity  area. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of.  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Wastes,  If  Any 
(40  CFR  sec.  228.6(a)(4)) 

Only  maintenance  material  from  the 
Port  Mansfield  Entrance  Channel  will  be 
disposed.  Historically,  an  average  of 
170.000  cy/yr  has  been  dredged  from  the 
channel  at  roughly  15-month  intervals. 
This  material  has  historically  been 
transported  by  hopper  dredges  but  could 
be  transported  by  pipeline.  Based  on 
chemical  anaylses  and  biological 


toxicity  studies  of  past  maintenance 
material,  it  was  concluded  that  no 
special  location  or  precautions  would  be 
necessary  for  the  disposal  of  the 
dredged  materials. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

The  site  is  amenable  to  surveillance 
and  monitoring.  A  monitoring  and 
surveillance  program,  consisting  of 
water,  sediment  and  elutriate  chemistry: 
bioassays;  bioaccumulation  studies;  and 
benthic  infaunal  analyses,  is  proposed 
for  the  Port  Mansfield  site. 

ft  Dispersal,  Horizontal  Transport 
gnd  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity.  If  Any  (40  CFR 
228.6(a)(6)) 

Physical  oceanographic  parameters 
including  dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  were 
used:  (1)  to  develop  the  necessary  buffer 
zones  for  the  siting  feasibility  analysis, 
and  (2)  to  determine  the  minimum  size 
of  the  site.  Predominant  longshore 
currents,  and  thus  predominant 
longshore  transport,  is  to  the  north. 
Long-term  mounding  has  not  historically 
occurred.  Therefore,  steady  longshore 
transport  and  occasional  storms, 
including  hurricanes,  remove  the 
disposed  material  from  the  site. 

7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  (40  CFR  2289.6(a)(7)) 

Based  on  the  results  of  chemical  and 
bioassay  testing  of  past  maintenance 
material  and  material  from  the  existing 
disposal  site  plus  chemical  analyses  of 
water  from  the  area,  there  are  no 
indications  of  water  or  sediment  quality 
problems.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  under  40 
CFR  part  227.  Studies  of  the  benthos  at 
the  interim-designated  site  and  nearby 
areas  have  not  indicated  any  significant 
decrease  or  change  in  composition  of 
the  benthos  at  the  disposal  site. 

8.  Interference  With  Shipping, 
Fishing.  Recreation.  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
(40  CFR  228.6(a)(6)) 

Impacts  to  shipping,  ineral  extraction, 
commercial  and  recreational  fishing, 
recreational  areas  and  historic  sites 
have  been  evaluated  for  the  Port 
Mansfield  site  designation.  Use  of  the 
site  should  not  interfere  with  these  and 
other  legitimate  uses  of  the  ocean 
because  the  siting  feasibility  process 
was  designed  to  reduce  the  possibility  of 
a  site  which  would  interfere.  Disposal 
operations  in  the  past  have  not 
interfered  with  other  uses. . 
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9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Monitoring  studies  have  shown  only 
short-term  water-column  perturbations 
of  turbidity,  and  perhaps  increased 
chemical  oxygen  demand  (COD),  which 
resulted  from  disposal  operations.  No 
short-term  sediment  quality  perturbation 
has  been  directly  related  to  disposal 
operations,  fai  general,  the  water  and 
sediment  quality  is  good  throughout  the 
disposal  area  and  there  have  been  no 
long-term  adverse  impacts  on  water  and 
sediment  quality  from  disposal 
operations.  In  addition  there  has  been 
no  long-term  impacts  on  the  benthos  at 
the  interim-designated  site. 

10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  (40  CFR  228.6(a)(10)) 

With  disturbance  to  any  benthic 
community,  initial  recolonization  will  be 
by  opportimistic  species.  However, 
these  species  are  not  nuisance  species  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
site  should  not  attract  nor  promote  the 
development  or  recruitment  of  nuisance 
species. 

11.  Existence  At  or  In  Close  Proximity 
to  the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6{a)(ll)) 

Areas  and  features  of  historical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
near  the  jetties,  approximately  0.85 
miles  firom  the  closest  edge  of  the 
disposal  site.  Use  of  the  site  would  not 
impact  any  known  historical  or  cultural 
sites. 

E  Action 

The  EIS  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  five  general 
criteria  and  eleven  specific  factors  used 
for  site  evaluation.  The  designation  of 
the  Port  Mansfield  site  as  an  EPA 
approved  ocean  dumping  site  is  being 
published  as  final  rulemaking. 

It  should  be  emphasized  that  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  occur,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  authority  to  approve  or  to 
disapprove  or  to  propose  conditions 
upon  dredged  material  permits  for  ocean 
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dumping.  WhQe  the  Corps  does  not 
admLaistratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  hx>m  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
sul»tantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredge  material 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
millioa  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Role  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1960, 44  U.S.C  3501  et 
seq. 

Ust  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  August  27. 1990. 
Robert  E.  Laytoo  \t~,  P.E., 
Regkmol  Administrator  of  Region  A 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228— (AMENOEDl 

1.  The  authority  citation  for  part  228 
continues  to  read  as  fdlows: 

Authority:  33  U.S.C  Sectkms  1412  and  141t. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Port  Mansfield  Channel  and  adding 
paragraph  (bXSO)  to  read  as  follows: 

1288.12 


LocaUon:  26*34'24"N..  9ri515"  W.:  28'34'26" 

N..  «7^4'ir  W.;  28*33-5r  N.,  9ri4'ir 

W.:  2B*33'5S"  N..  97^5^5"  W. 
Size:  0.42  square  nautical  miles. 
Depth:  Ranges  from  3S-50  feet 
Primary  Use:  Dredged  material. 
Period  of  Use:  Indefinite  period  of  time. 
Restriction:  Disposal  shall  be  limited  to 

dredged  material  from  the  Port  Mansfield 

Entrance  Cbauiel,  Texas. 
•         •         •         *         • 

|FR  Doc  90-21163  Filed  9-7-90: 8:45  am) 
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(b)  •  *  ^ 

(80)  Port  Mansfield,  Texas— Region  6. 


40  CFR  Part  228 
IFRL  3828-71 

Ocean  Dumping:  Designation  of  a  Site 
located  Offshore  of  Port  O'Connor, 
TX 

A0£NCY:  Environmental  Protection 

Agency  (EPA). 

ACTKHt  Final  rule. 

summary:  EPA  today  designates  a 
dredged  material  disposal  site  located  in 
the  Gulf  of  Mexico  offshore  of  Port 
O'Connor,  Texas  for  the  continued 
disposal  of  dredged  material  removed 
from  the  Matagorda  Ship  Channel.  This 
action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  futuK  disposal  of  this 
material.  This  final  site  designation  is 
for  an  indefinite  period  of  time.  The  site 
is  subject  to  monitoring  to  insure  that 
unacceptable  adverse  envirotunental 
impacts  do  not  occru*. 
EFFECmre  DATC  This  designation  shall 
become  effective  October  10, 1990. 
AOOWESSaS;  Norm  Thomas,  Chief, 
Federal  Activities  Branch  (6E-F),  U.S. 
EPA,  1445  Ross  Avenue,  Dallas,  TX 
75202-2733. 

The  file  supporting  this  designation 
and  the  letters  of  comment  are  available 
for  public  inspection  at  the  following 
locations:  EPA,  Region  6, 1445  Ross 
Avenue.  Ninth  floor,  Dallas,  Texas 
75202. 
C«wps  of  Engineers.  Galveston  District 

444  Barracuda  Avenue.  Galveston, 

Texas  7755a 

MM  niTTNCR  WrOWMATlOW  CONTACT: 

Norm  Thomas.  214/655-2260  or  PTS/ 

255-2260. 

SUPPtaWNTAIIV  wfommation: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  S3  U.S.C  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 


1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  die  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I,  subchapter  H,  {  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  Interim  and  Fuial 
Ocean  Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2481  et  seq.). 
That  list  established  the  Matagorda  Ship 
Channel  site  as  an  interim  site  for  the 
disposal  of  material  dredged  from  the 
entrance  channel.  In  January  1980,  the 
interim  status  of  the  site  was  extended 
indefinitely. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4321  et  seq.,  ("NEPA"),  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantiy  affecting  the  quality  of  the 
human  environment  While  NEPA  does 
not  apply  to  EPA  activities  of  tiiis  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16188,  May  7, 1974). 

EPA  has  prepared  a  Final 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Matagorda  Ship 
Channel  Ocean  Dredged  Material 
Disposal  Site  Designation."  On  July  13, 
1990,  a  notice  of  availability  of  the  Final 
EIS  for  public  review  and  comment  was 
published  in  the  Federal  Register.  The 
public  comment  period  on  this  Final  EIS 
closed  on  August  13. 1990.  No  comment 
letters  were  received. 

In  accordance  with  the  requirements 
of  section  7  of  the  Endangered  Species 
Act  EPA  has  prepared  a  biological 
assessment  concerning  the^impact  of 
site  designation  on  endangered  and 
threatened  species  that  may  be  present 
in  the  project  area.  EPA  has  determined 
that  no  adverse  effect  will  result  and 
has  provided  its  determination  and 
assessment  to  the  National  Marine 
Fisheries  Service  (NMFS).  By  letter 
dated  August  17. 1990,  NMFS  concurred 
with  EPA's  determination  of  no  effect 

The  action  discussed  in  the  EIS  is 
designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material 
The  purpose  of  (be  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal.  The 
apprqjriatenessofdceaa  disposal  is   • 
determined  on  a  case-by-case  basis.  The 
EIS  discussed  the  need  for  the  action 
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and  examined  ocean  disposal  sites  and 
alternatives  to  the  proposed  action. 
Land  based  disposal  alternatives  were 
examined  in  a  previously  published  EIS 
prepared  by  the  Corps  of  Engineers  and 
the  analysis  was  updated  in  this  Final 
EIS.  The  nearest  available  land  disposal 
.area  is  100  aoes  in  size  and  is  located  3 
miles  away  from  the  seaward  end  of  the 
project.  Because  of  the  high  costs  of 
transport  as  well  as  the  l^ited  capacity 
of  the  area,  this  alternative  is  not 
feasible.  Also  since  the  surrotmding  land 
areas  are  wetlands  or  shallow  bay 
habitats,  development  and  use  of  a 
suitable  sized  replacement  area  would 
result  in  a  sipiificant  loss  of  quality 
wetlands  or  bay  bottoms.  A  land-based 
alternative  would  offer  no 
environmental  benefit  to  ocean  disposal. 

Four  ocean  disposal  alternatives — two 
nearshore  sites  (i.e.,  the  interim- 
designated  site  and  the  proposed  site],  a 
mid-shelf  site  and  a  deepwater  site — 
were  evaluated.  Both  the  mid-shelf  and 
deepwater  sites  were  eliminated  due  to 
limited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  addition  the 
material  to  be  dredged  is  of  a  different 
sediment  type  than  that  found  further 
offshore,  which  could  impact  the 
biological  commiuiity  composition  at 
these  areas. 

Portions  of  the  interim-designated  site 
are  within  the  jetty  buffer  zone  and  the 
beach  buffer  zone.  Therefore,  the 
interim-designated  site  is  not  being 
designated  in  its  entirety.  The  new 
disposal  site  includes  much  of  the  area 
of  historical  impact  of  the  interim  site 
but  excludes  the  two  buffer  zones 
referenced  above. 

This  final  rulemaking  notice  fills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  for  agencies  subject  to  NEPA. 

C  Site  Designation 

On  August  7. 1989.  at  (54  FR  32356) 
EPA  proposed  designation  of  this  site 
for  the  continuing  disposal  of  dredged 
materials  from  the  Matagorda  Ship 
Channel.  The  public  comment  period  on 
this  proposed  action  closed  on 
September  21, 1989.  No  comment  letters 
were  received. 

The  site  is  located  approximately  1.5 
miles  from  the  coast  at  its  closest  point 
The  water  depth  at  the  site  ranges  from 
25  to  40  feet  The  coordinates  of  the 
rectangular«shaped  site  are  as  follows: 
28*24'  10*  N.,  96*18'  23*  W.;  28*  23'  33' 
N..  96*ir  45'  W.;  28*  23'  05'  N.,  96*18' 
15*  W.:  28*  23'  43'  N.,  96*18'  54'  W.  If  at 
any  time  disposal  operations  at  die  site 
cause  unacceptable  adverse  impacts. 


further  use  of  the  site  will  be  restricted 
or  terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  pertitfbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen,  ff  at  any 
time  disposal  operations  at  an  interim 
site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  suitable 
alternative  disposal  sites  can  be 
designated.  The  general  criteria  are 
given  in  S  228.5  of  the  EPA  Ocean 
Diunping  Regulations;  (  228.8  Usts 
eleven  specific  factors  used  in 
evaluating  a  disposal  site  to  assure  that 
the  general  criteria  are  met 

The  site,  as  discussed  below  under  the 
eleven  specific  factors,  is  acceptable 
under  the  five  general  criteria.  EPA  has 
determined,  based  on  the  information 
presented  in  the  Final  EIS,  that  a  site  off 
the  Continental  Shelf  is  not  feasible  due 
to  monitoring  difficulties,  increased 
transportation  costs  and  greater  safety 
risks.  No  environmental  benefit  would 
be  obtained  by  selecting  such  a  site.  The 
characteristics  of  the  selected  site  are 
reviewed  below  in  terms  of  the  eleven 
factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  [40  CFR  228.6(a)(1).] 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposed  site  are  given  above. 
Bottom  topography  is  flat  with  no 
unique  features  or  reUef.   . 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  [40  CFR  228.6(a)(2).] 

.    Breeding,  spawning,  nursery,  feeding, 
and  passage  areas  in  the  project  area 
were  identified  during  the  siting 
feasibility  process  and  eliminated  from 
consideration.  Also  excluded  were 
lighted  platforms  and  non-submerged 
shipwrecks  which  improve  fishing. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  [40  CFR 
228.6(a)(3].] 

The  site  is  appro^mately  1.5  miles 
from  beaches  and  other  amenity  areas 
such  as  the  Matagorda  Island  National 
Seashore. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of.  and 
proposed  methods  of  release,  including 


methods  of  packing  the  wastes,  if  any. 
[40  CFR  22a6(a)(4).] 

Only  maintenance  material  from  the 
Matagorda  Ship  Channel  will  be 
disposed.  Historically,  an  average 
795,000  cy/yr  has  been  dredged  from  the 
channel  at  roughly  12-month  intervals. 
This  material  has  historically  been 
transported  by  hopper  dredges  but  could 
be  transported  by  pipeline.  Based  on 
chemical  analyses  and  biological 
toxicity  studies  of  past  maintenance 
material,  it  was  concluded  that  no 
special  location  or  precautions  would  be 
necessary  for  the  disposal  of  the 
dredged  materials. 

5.  Feasibility  of  surveillance  and 
monitoring.  [40  CFR  228.6(a)(5).] 

The  site  is  amenable  to  surveillance 
and  monitoring.  A  monitoring  and 
surveillance  program,  consisting  of 
water,  sediment  and  elutriate  chemistry; 
bioassays;  bioaccumulation  studies;  and 
benthic  infaunal  analyses,  is  proposed 
for  the  Matagorda  Ship  Channel  site. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 

area,  including  prevailing  current 

direction  and  velocity,  if  any.  [40  CFR 
228.6(a)(6).] 

Physical  oceanographic  parameters 
including  dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  were 
used:  (1)  To  develop  the  necessary 
buffer  zones  for  the  siting  feasibility 
analysis;  and  (2)  To  determine  the 
minimum  size  of  the  site.  Predominant 
longshore  currents,  and  thus 
predominant  longshore  transport  is  to 
the  southwest  Long-term  mounding  has 
npt  historically  occurred.  Therefore, 
steady  longshore  transport  and 
occasional  storms,  including  hurricanes, 
remove  the  disposal  material  from  the 
site. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  [40 
CFR  228.6(a)(7).] 

Based  on  the  results  of  chemical  and 
bioassay  testing  of  past  maintenance 
material  and  material  from  the  existing 
disposal  site  plus  chemical  analyses  of 
water  from  the  area,  there  are  no 
indications  of  water  or  sediment  quality 
problems.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  under  40 
CFR  part  227.  Studies  of  the  benthos  at 
the  interim-designated  site  and  nearby 
areas  have  indicated  that  the 
composition  of  the  benthos  is  different 
from  that  in  nearby  "natural  bottom" 
areas.  This  difference  in  benthos 
composition  is  due  primarily  to  the  fact 
that  the  substrate  at  the  interim- 
designated  site  is  mudi  coarser  than  the 
"natitfal  bottom".  Therefore,  flie 
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disposal  site  is  located  to  take 
advantage  of  the  fact  thst  the  nearshme 
substrate  is  coarser  than  that  further 
offshore  and  to  include  as  much  of  the 
interim-designated  site  as  possible. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
[40  CFR  228.6(a)(8).] 

Impacts»to  shipping,  mineral 
extraction,  commercial  and  recreational 
fishing,  recreational  areas  and  historic 
sites  have  been  evaluated  for  the 
Matagorda  Ship  Channel  site 
designation.  The  site  should  not 
interfere  with  tiiese  and  other  legitimate 
uses  of  the  ocean  because  the  siting 
feasibility  process  was  designed  to 
reduce  the  possibility  of  a  site  which 
would  interfere.  Also,  disposal 
operations  in  the  past  have  not 
interfered  with  other  uses. 

9.  Tlte  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9).) 

Monitoring  studies  have  shown  only 
short-term  water-column  perturbations 
of  turbidity,  and  periiaps  increased 
chemical  oxygen  demand  (COD),  which 
resulted  from  disposal  operations.  No 
short-term  sediment  quality 
perturbation,  except  grain  size,  have 
been  directly  rdated  to  disposal 
operations,  in  general,  the  water  and 
sediment  quality  is  good  throughout  the 
disposal  a^rea  and  there  have  been  no 
long-term  adverse  impacts  on  water  and 
8e<^ment  quaUty  from  disposal 
operations.  However,  there  has  been  a 
long-term  impact  on  the  grain  size,  and 
thus,  on  the  benthos  at  the  interim- 
desipiated  site. 

10.  Potentiality  for  the  development  or 
recruitirent  of  nuisance  species  in  the 
dispose!  iite.  [40  CFR  228.e(a)(10).] 

With  disturbance  to  any  benthic 
community,  initial  recolonization  will  be 
by  opportunistic  species.  However. 
these  species  are  not  nuisance  species  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
site  should  not  attract  ntH*  promote  the 
development  or  recruitment  of  nuisance 
species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  (^historical 
importance.  (40  CFR  228.6(aHll).l 

Areas  and  features  of  hiiBtorical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
northeast  of  the  channel  or  up-current  of 
the  site.  Therefore,  use  of  the  site  would 


not  adversely  impact  any  known  site  of 
historical  importance. 

E.  Action 

The  EIS  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  five  general 
criteria  and  eleven  specific  factors  used 
for  site  evaluation.  The  designation  of 
the  Matagorda  Ship  Channel  site  as  an 
EPA  approved  ocean  dumping  site  is 
being  published  as  final  rulemaking. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  occur,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  authority  to  approve  or  to 
disapprove  or  to  propose  conditions 
upon  dredged  material  permits  for  ocean 
dumping.  While  the  Corps  does  not 
administratively  issue  itself  a  permit  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessments 

Under  the  Regulatoiy  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designati(Hi  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material 
Consequently,  this  rule  does  not 
necessitate  jveparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatoiy  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"majOT"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulat(My  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budj^  review  under  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501  et 
seq. 

List  of  Subjecto  in  «  CFR  Part  228 

Water  pollution  control. 


Dated:  August  27, 1990. 
Robert  E.  Layton,  Jr., 

Regional  Administrator  of  Region  ft 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228-{  AMENDED! 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  sec  1412  and  14ia 

2.  Section  22&12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Matagorda  Ship  Channel  and  adding 
paragraph  (b)(79)  to  read  as  follovra: 


S  228.12    Oslsgatlonof 

•utttortty  for  mterkn  ooMn  dumping 

•  •        •        *        * 

(b)  *  •  • 

(79)  Matagorda  Ship  Channel.  Texas- 
Region  6. 

Location:  28*2410"  N..  96'18'23"  W.; 
28*23'33'  N.,  96*17'45'  W.;  28*23'05"  N., 
ge'ia-lS'  W.:  28*23'43'  N.,  96*18'54'  W. 

Size:  0.56  square  nautical  miles. 

Depth:  Ranges  from  25-40  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Indefinite  period  of 
time. 

Restriction:  Disposal  shaD  be  limited 
to  dredged  material  from  the  Matagorda 
Ship  Channel,  Texas. 

*  •        •     ■  •       • 

(FR  Doc  90-21161  Filed  9-7-90: 8:45  am] 


FEDERAL  COMMUNrCATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  89-447;  RM-8848) 

Radio  Broadcasting  ServlMC 
Coushatta,LA 

AOENCV:  Federal  Cfunmunications 

Commission. 

action:  Final  rule. 


summary:  This  document,  at  the  request 
of  James  G.  Bethard,  substitutes  Channel 
235C3  for  Channel  222A  at  Coushatta. 
Louisiana  and  modifies  his  construction 
permit  for  Station  K^H  to  specify 
operati<m  on  the  higher  class  channel. 
See  54  FR  42523,  October  17. 198a 
Channel  235C3  can  be  allotted  to 
Coushatta  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  and  can  be 
used  at  the  transmitter  site  specified  in 
Station  KSBH's  construction  permit.  The 
coordinates  for  Channel  235C3  at 
Coushatta  are  31-56-49  and  93-20-13. 
The  comments  of  Oakdale  Limited 
Partnership  requesting  the  allotment  of 
Channel  254C1  to  Oakdale,  Louisiana, 
will  be  the  subject  of  a  separate  Notice 
of  Proposed  Rule  Making  (RM-7250). 
With  this  actioa  this  proceeding  is 
terminated. 

DATES:  Effective  October  22, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  (202)  634-0530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-447, 
adopted  August  7, 1990,  and  released 
September  5, 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commnsion's  copy  contractors, 
International  lYanscription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  l)£.C  154. 303. 


S  73.202    [AnMndad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Louisiana 
by  removing  Channel  222A  and  adding 
Channel  235C3  at  Coushatta. 

Federal  Communications  Commission. 

Kitfal>en  B.  Lsvits. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  90-21172  Piled  9-7-00;  8:45  am] 

MLUNQ  coos  SriS-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  89-381;  RM-6739] 

Radio  Broadcasting  Servicas;  AmariHo, 
TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Amarillo  Community 
Broadcasting  Company,  allots  Channel 
265C1  to  Amarillo,  Texas,  as  its  eighth 
local  FM  service.  See  54  FR  37702, 
September  12, 1989.  Channel  265C1  can 
be  allotted  to  Amarillo  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
265C1  at  Amarillo  are  North  Latitude 
35-12-30  and  West  Longitude  101-50-00. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  October  22, 1990:  The 
window  period  for  filing  applications 


will  open  on  October  23, 1990,  and  ck>se 

on  November  23, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew ).  Rhodes,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  claimant's  Report  and 
Order,  MM  Docket  No.  89-381, 
Commission's  adopted  August  21, 1980, 
and  released  September  5, 1990.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  itom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AuOiority:  47  U.S.C.  154,  303. 

$73,202    [AfflsndMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Texas  by 
adding  Channel  285C1  at  Amarillo. 

Federal  Communications  Commission. 

KatUaan  B.  Levitt. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  90-21173  Filed  9-7-90;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maiung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturai  Marketing  Service 
7CFR  Part  997 
[Docket  No.  FV-«0-146PR] 

Proposed  Inspection,  Disposition  and 
Minimum  Quality  Requirements 
Applicable  to  Domesticaily  Produced 
Peanuts  Not  Sul>|ect  to  ttie  Peanut 
Mariceting  Agreement 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
establish  a  new  part  997  which  would 
require  all  domestically  produced 
peanuts  handled  by  persons  who  have 
rot  entered  into  the  Peanut  Marketing 
Agreement  (Agreement)  to  be  inspected 
to  the  same  extent  and  same  manner  as 
is  required  under  the  Agreement.  This 
proposal  would  also  require  said 
peanuts,  when  destined  for  human 
consimiption  outlets,  to  meet  the  same 
minimum  requirements  as  those 
specified  under  the  Agreement.  Peanut 
handlers  not  subject  to  the  Agreement 
would  also  be  required  to  comply  with 
reporting  and  disposition  requirements 
similar  to  those  in  effect  under  the 
A  greement  for  peanuts  failing  to  meet 
minimum  edible  quality  requirements. 
These  proposed  requirements  for 
peanuts  not  handled  under  the 
Agreement  are  established  pursuant  to 
section  608(b]  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  The 
proposal  is  intended  to  insure  that  all 
peanuts  are  inspected  for  size,  quality 
and  condition  in  addition  to  being 
chemically  tested  for  aflatoxin  to  ensure 
that  only  wholesome  peanuts  of  good 
quality  enter  edible  markets  channels. 
DATE:  Comments  must  be  received  by 
October  10. 1990. 
AOORESSES:  Written  comments 
concerning  this  proposed  rule  should  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
fi  griculture  Marketing  Service.  USDA, 


P.O.  Box  2525-S.  Washington.  DC  20090- 
6456.  All  comments  submitted  will  be 
available  for  pubHc  inspection  during 
regular  business  hours.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  A.  Packnett.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2530-S.  Washington, 
DC  20090-6456.  telephone:  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  pursuant  to  requirements  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  601- 
674).  and  as  further  amended  December 
12. 1989,  Public  Law  101-220  sections  4 
(1).  (2).  103  Stat.  1878.  hereinafter 
referred  to  as  the  "Act". 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule  under  criteria 
contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businessess  will  not  be 
unduly  or  disproportionately  burdened. 
There  are  approximately  40  handlers 
of  peanuts  who  have  not  signed 
Agreement  and  thus,  would  be  subject 
to  the  proposed  regulations  contained 
herein.  Small  agricultural  service  firms 
have  been  deflned  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  aimual  receipts  less 
than  $3,500,000.  It  is  estimated  that  these 
40  handlers  may  be  handling  up  to  five 
percent  of  the  crop.  Peanut  production  in 
1389  totalled  4,030  million  pounds.  Five 
percent  of  this  production  would  amount 
to  about  202  million  pounds  of  farmers' 
stock  peanuts.  The  202  million  pounds  of 
farmers'  stock  peanuts  would  yield 
about  152  million  pounds  of  kernels.  If 
this  quantity  was  distributed  among  the 
40  handlers,  the  average  quantity  per 
handler  would  be  about  3.788  million 
pounds.  Based  on  recent  market 
information  the  average  price  of  shelled 
peanuts  is  about  54  cents  per  pound. 
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This  would  bring  the  average  value  of 
peanuts  handled  annually  by  each  of  the 
40  handlers  to  approximately  $2,045 
million.  Thus,  most  of  these  handlers 
would  be  small  entities.  Most  producers 
doing  business  with  these  handlers 
would  also  be  small  entities.  Small 
agricultural  producers  are  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$500,000. 

There  are  three  major  peanut 
production  areas  in  the  United  States: 
(1)  Virginia-Carolina,  (2)  Southeast,  and 
(3)  Southwest.  These  areas  encompass 
16  states.  The  Virginia-Carolina  area 
(primarily  Virginia  and  North  Carolina) 
usually  produces  about  18  percent  of  the 
total  U.S.  crop.  The  Southeast  area 
(primarily  Georgia,  Florida  and 
Alabama)  usually  produces  about  two- 
thirds  of  the  crop.  The  Southwest  area 
(primarily  Texas,  Oklahoma,  and  New 
Mexico)  produces  about  15  percent  of 
the  crop. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960'8,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  The  Agreement  plays  a 
very  important  role  in  the  industry's 
quality  control  efforts.  It  has  been  in 
place  since  1965.  Approximately  95 
percent  of  1988  crop  peanuts  were 
marketed  by  handlers  signatory  to  the 
Agreement. 

Requirements  established  pursuant  to 
the  Agreement  require  farmers'  stock 
peanuts  with  visible  Aspergillus  Flaws 
mold  (the  principal  producer  of 
aflatoxin)  to  be  diverted  to  non-edible 
uses. 

Each  lot  of  shelled  peanuts  for  edible 
use  must  be  officially  sampled  and 
chemically  tested  for  aflatoxin  by  the 
U.S.  Department  of  Agriculture 
(Department)  or  in  laboratories 
approved  by  the  Peanut  Administrative 
Committee  (Committee)  established 
under  the  Agreement.  The  Committee 
works  with  the  Department  in 
administering  the  marketing  agreement 
program.  The  inspection  and  chemical 
analysis  programs  are  administered  by 
the  Department. 

Public  Law  101-220,  enacted 
December  12, 1989,  amended  section 
608(b)  of  the  Act  to  require  all  peanuts 
handled  by  persons  who  have  not 
entered  into  the  Agreement  (non- 
signers)  to  be  subject  to  quality  and 
inspection  requirements  to  the  same 


extent  and  manner  as  are  required 
under  the  Agreement.  Under  the 
amendment,  no'peanuts  may  be  sold  or 
otherwise  disposed  of  for  human 
consumption  if  the  peanuts  fail  to  meet 
the  quality  requirements  of  the 
Agreement.  Violation  of  the 
requirements  promulgated  pursuant  to 
Pubhc  Law  101-220  may  result  in  a 
penalty  in  the  form  of  an  assessment  by 
the  Secretary  equal  to  140  percent  of  the 
support  price  for  quota  peanuts,  as 
determined  under  section  108b  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1445C- 
2).  for  the  marketing  year  for  the  crop 
with  respect  to  which  such  violation 
occurs.  "The  intent  of  Public  Law  101-220 
and  the  objective  of  the  agreement  is  to 
insure  that  only  wholesome  peanuts  of 
good  quaUty  enter  edible  market 
channels.  Peanuts  are  produced  in  many 
localities  under  varying  weather 
conditions  and  using  different  cultural 
practices.  This  means  various  qualities 
of  peanuts  are  delivery  by  producers, 
milled  by  handlers,  and  offered  for 
human  consumption.  Some  peanuts 
contain  defects,  including /lspe;;g/7/us 
Flavus  mold  (the  principal  producer  of 
aflatoxin),  or  other  damage  which 
causes  them  to  be  of  low  value,  poor 
taste,  or  unwholesome.  Lots  of  peanuts 
with  significant  amounts  of  such  damage 
adversely  affect  demand  for  peanuts, 
and  their  sale  is  not  in  the  public 
interest.  Further,  it  is  fell  that  even  an 
isolated  quality  problem  could  be 
detrimental  to  the  entire  industry. 

This  proposed  rule  would  implement 
minimimi  quality  regulations,  inspection, 
certification,  idontification  and 
disposition  requirements  deemed 
necessary  to  achieve  the  desired  goal  of 
Public  Law  101-220.  Such  requirements, 
in  accordance  with  Public  Law  101-220, 
are  the  same  as  those  in  effect  under  the 
Agreement.  Whenever  the  regulations 
specified  in  the  Agreement  are  changed 
the  regulations  hereinafter  proposed  to 
be  added  as  7  CFR  part  997  would  be 
adjusted,  as  appropriate,  to  reflect  such 
changes.  Reporting  and  recordkeeping 
requirements  necessary  to  ensure  and 
check  compliance  with  quality 
regulations  would  also  be  implemented. 

This  proposed  rule  would  establish 
both  incoming  and  outgoing  quality 
regulations.  The  incoming  regulations 
would  specify  the  quality  of  farmers' 
stock  peanuts,  intended  for  human 
consumption,  which  handlers  may 
purchase  ftvm  producers.  Handlers 
would  be  required  to  purchase  only 
good  quality,  wholesome  peanuts  for  use 
in  edible  products.  Peanuts  with  visible 
Aspergillus  Flaws  mdd  would  be 


required  to  be  diverted  to  non-edible 
uses.  The  proposed  incoming 
regulations,  specifying  the  quality  of 
peanuts  for  milling  or  cleaning  into 
shelled  peanuts  or  cleaned  in-shell 
peanuts  for  human  consumption,  are 
necessary  to  lessen  the  chances  of 
defective  peanuts  being  commingled 
with  deliveries  of  sound  peanuts.  It  is 
difficult  and  expensive  to  separate 
defective  peanuts  fi^m  sound  peanuts 
once  they  have  been  commingled.  The 
incoming  regulations  contain  handling 
procedures  and  reporting  requirements 
for  non-edible  peanuts  intended  for  use 
as  seed  peanuts  or  oilstock.  These 
procedures  and  requirements  are 
designed  to  prevent  such  peanuts  from 
being  used  for  human  consumption. 
Hence,  the  incoming  regulations  would 
act  as  a  quality  control  safeguard  and 
could  serve  as  a  cost  saving  mechanism. 
The  outgoing  quality  regulations  would 
require  peanuts  to  meet  certain  quality 
specifications  and  to  be  inspected 
before  being  disposed  of  in  edible 
outlets  to  maintain  the  quality  of 
peanuts  for  human  consumption.  Each 
lot  of  shelled  peanuts  to  be  used  for 
edible  purposes  would  also  be  required 
to  be  sampled  and  the  samples 
chemically  analyzed  for  aflatoxin.  If  the 
chemical  assay  shows  the  lot  to  be 
positive  as  to  aflatoxin,  the  lot  would 
not  be  allowed  to  be  marketed  for  edible 
use.  Such  lots  which  are  reconditioned 
(the  removal  of  contaminated  kernels) 
and  subsequently  retested  and  found 
negative  as  to  aflatoxin  could  be 
disposed  of  in  edible  outlets.  Currently, 
under  the  Agreement,  lots  of  peanuts  are 
certified  "negative"  with  respect  to 
anatoxin  if  the  chemical  analysis  shows 
that  they  contain  15  parts  per  billion 
(ppb)  or  less.  Thus,  the  allowable  level 
of  aflatoxin  proposed  herein  is  15  ppb. 
The  sampling,  inspecting,  identifying, 
testing  and  certifying  of  lots  of  peanuts 
would  be  performed  in  accordance  with 
§S  997.30  and  997.50,  as  hereinafter 
proposed. 

Under  the  proposed  regulations,  the 
sampling,  inspection,  positive  lot 
identification,  and  certification  of 
peanuts  would  be  performed  by  the 
Federal  or  Federal-State  Inspection 
Service.  The  chemical  analysis  would  be 
performed  in  the  same  manner  and  by 
the  same  laboratories  as  prescribed 
under  the  Agreement.  A  list  of  approved 
laboratories  including  addresses  and 
telephone  numbers  is  provided  in 
proposed  paragraph  (c)  of  9  997.30.  To 
obtain  informadon  on  making 
arrangements  for  the  required  inspection 
and  certification,  handlers  sJtould 


contact  Chief,  Fresh  Products,  Branch, 
rm.  205&-S.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  USDA,  Washington,  DC  20250: 
Telephone  (202)  447-587a 

Provisions  controlling  the  disposition 
of  peanuts  failing  to  meet  the 
requirements  for  human  consumption 
also  are  proposed  to  assure  that  only 
sound,  wholesome  peanuts  end  up  in 
human  consumption  outlets.  There  are 
two  categories  of  inedible  peanuts — 
unrestricted  and  restricted.  Unrestricted 
peanuts  are  peanuts  which  are  not 
edible  grade  but  do  not  contain 
aflatoxin.  Under  the  proposal,  like  the 
Agreement  such  peanuts  could  be 
disposed  of  for  domestic  crushing, 
wildlife  feed,  bait  for  rodents,  and 
livestock  feed.  These  have  traditionally 
been  the  only  economically  viable 
outlets  for  such  peanuts.  Most 
unrestricted  meal  (the  byproduct  from 
crushing)  is  used  for  livestock  feed. 
Restricted  peanuts  are  peanuts  which 
contain  aflatoxin.  Such  peanuts  would 
only  be  allowed  to  be  disposed  of  for 
restricted  domestic  crushing.  The 
resulting  meal  could  only  be  used  for 
fertilizer,  unless  it  were  satisfactorily 
detoxified.  When  satisfactorily 
detoxified,  the  meal  could  be  used  for 
feed.  To  prevent  use  of  restricted  meal 
for  feed,  handlers  would  be  required  to 
denature  it  or  restrict  its  sale  to  licensed 
or  U.S.  registered  fertilizer 
manufacturers  or  firms  engaged  in 
exporting  which  would  export  such  meal 
for  non-feed  use  or  sell  it  to  fertilizer 
manufacturers. 

Under  the  proposal,  unrestricted  and 
restricted  peanuts  may  be  exported  as 
inedibles  to  countries  other  than  Canada 
and  Mexico.  Exports  of  such  peanuts 
would  be  required  to  be  chopped  into 
peanut  fragments  to  assure  that  they  are 
not  used  for  human  consumption. 
Fragmented  raw  peanuts  cannot  be 
roasted  properly  for  human 
consumption.  They  are  only  satisfactoiy 
for  crushing. 

Export  of  inedible  quality  peanuts  to 
Canada  and  Mexico  would  not  be 
authorized  because  Canada  and  Mexico 
are  not  viable  maiicets  for  oil  stock 
peanuts.  Therefore,  there  is  a  potential 
that  such  peanuts  could  be  diverted  to 
human  consumption  channels. 

All  movement  and  dispostion  of 
unrestricted  and  restricted  peanuts 
would  be  required  to  be  reported  as 
hereinafter  discussed. 

Handlers  also  would  be  required  to 
submit  reports  necessary  to  ensure 
compliance  with  the  proposed 
regulations.  Reports  regarding 
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acquisition,  movement  for  further 
processing  and  disposition  of  peanuts 
and  other  necessary  reports  would  be 
required.  It  is  estimated  that  each 
handler  will  take  27  hours  annually  to 
complete  the  reports.  Recordkeeping 
requirements  would  also  be  included  to 
require  handlers  to  retain  information 
for  at  least  two  years  beyond  the  crop 
year  of  applicability.  Such  proposed 
reportiri^  and  recordkeeping 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
H.S.C.  chapter  35)  and  will  not  be 
implemented  until  they  have  been 
approved. 

For  the  purposes  of  checking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
regulations  hereinafter  proposed, 
provisions  are  included  which  would 
allow  the  Secretary,  through  duly 
authorized  agents,  to  have  access  to  any 
premises  where  peanuts  may  be  held. 
Authroized  agents,  at  any  time  during 
I  ogular  business  hours,  would  be 
permitted  to  inspect  any  peanuts  held 
«nd  any  and  all  records  with  respect  to 
the  acquisition,  holding  or  disposition  of 
any  peanuts  which  may  be  held  or 
which  may  have  been  disposed  of  by 
that  handler. 

It  is  the  Department's  view  that  the 
proposed  requirements  would  help  the 
entire  p.eanut  industry  provide  only  good 
quality,  wholesome  peanuts  for  edible 
u!>e.  This  is  important  in  maintaining 
and  expanding  markets  for  peanuts  and 
peanut  products.  These  requirements 
could  result  in  additional  costs  for  a 
number  of  handlers.  It  is  difficult  to 
estimate  the  extent  of  any  additional 
costs  since  many  of  the  handlers  who 
are  not  covered  by  the  Agreement  are 
already  having  their  peanuts  inspected 
and  tested  so  that  they  meet  the  quality 
standards  required  by  the  buyers. 
However,  the  importance  of  providing 
safe  prudicts  to  consumers  and  other 
benefits  expected  from  the  restriction  of 
low  quality  peanuts  from  edible  markets 
should  outweigh  any  additional  costs 
lesulting  from  these  requirements. 

List  of  SubjecU  in  7  CFR  Part  997 

Peanuts,  Quality  regulations. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  997  is  proposed  to 
be  added  as  follows: 


PART  997-raOVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 


Definitions 

Sec. 

997.1 

Secretary. 

997.2 

Fruit  and  Vegetable  Division 

997.3 

Act. 

997.4 

Person. 

997.5 

Peanuts. 

997.6 

Loose  shelled  kernels. 

997.7 

Fall  through. 

997.8 

Pickouts. 

997.9 

Fragmented. 

997.11 

Producer. 

997.12 

Production  areas. 

997.13 

Area  association. 

997.14 

Handle. 

997.15 

Handler. 

997.16 

Crop  year. 

997.17 

Inspection  service. 

QuaUt>  Regulations 

997.20  Incoming  regulation. 
997.30  Outgoing  regulation. 
997.40    Reconditioning  and  disposition  of 

peanuts  failing  quality  requirements. 
P97.50    Inspection,  chemical  analysis, 

certification  and  identification. 

Reports,  Books  and  Reooids 

997.52  Reports  of  acquisitions  and 
shipments. 

997.53  Verification  of  reports. 

997.54  Agents. 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674;  Sec.  4. 103  Stat. 
1378,  7  U.S.C.  608b. 

Definitions 

§997.1    Swrctary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
o^cer  or  employee  of  the  United  States 
Department  of  Agriculture  who  is,  or 
who  may  hereafter  be  authorized  to  act 
in  his  stead. 

§997.2    FruttandVtgetabtelMvWon. 

Fruit  and  Vegetable  Division  is 
synonymous  with  Division  and  means 
the  Fmit  and  Vegetable  Division  of  the 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2525-S.  Washington,  DC 
20090-6456. 

S997.3    Act 

Act  means  Public  Act  No.  10, 73d 
Congress  (May  12, 1933),  as  amended 
and  as  re-enacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (48  Stat.  31.  as 
amended;  7  U.S.C.  601  et  seq.). 


§997.4 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§997.5    PfMNits. 

Peanuts  means  the  seeds  of  the 
legume  arachis  hypogaea  and  includes 
both  inshell  and  shelled  peanuts,  other 
than  those  marketed  by  the  producer  in 
green  form  for  consumption  as  boiled 
peanuts. 

(a)  Farmers  stock.  Farmers  stock 
peanuts  means  picked  and  threshed 
peanuts  which  have  not  been  shelled, 
crushed,  cleaned  or  otherwise  changed 
(except  for  removal  of  foreign  material, 
loo.se  shelled  kernels  and  excess 
moisture)  from  the  form  in  which 
•.ustomarily  marketed  by  producers. 

(b)  Segregation  1.  Segregation  1 
peanuts  means  farmers'  stock  peanuts 
with  not  more  than  2  percent  damaged 
kernels  nor  more  than  1.00  percent 
concealed  damage  caused  by  rancidity, 
mold,  or  decay  and  which  are  fre^  from 
visible  Aspergillus  flavus. 

(c)  Segregation  2.  Segregation  2 
peanuts  means  farmers'  stock  peanuts 
with  more  than  2  percent  damage 

k  ernels  or  more  than  1.00  percent 
concealed  damage  caused  by  rancidity, 
mold,  or  decay  and  which  are  free  bom 
visible  Aspergillus  flavus. 

(d)  Segregation  3.  Segregation  3 
peanuts  means  farmers'  stock  peanuts 
with  visible  Aspergillus  flavus. 

§997.6    Loom ahcMd kernels. 

Loose  shelled  kernels  means  peanut 
kernels  or  portions  of  kernels 
completely  free  of  their  hulls  and  found 
in  deliveries  of  farmers'  stock  peanuts. 

§997.7    Fall  tttrough. 

Fall  through  means  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screens. 

§997.9    Pickouts. 

Pickouts  means  those  peanuts 
removed  during  the  final  milling  process 
at  the  picking  table,  by  electronic 
equipment,  or  otherwise  during  the 
milling  process. 

§  997.9 .  Fragmented. 

For  the  purposes  of  this  part, 
fragmented  means  that  not  more  than  30 
percent  of  the  peanuts  shall  be  whole 
kernels  that  ride  the  following  screens, 
by  type:  Spanish  ^%*  x  %  inch  slot; 
Runner  '%4  x  ^4  inch  slot;  and  Virginia 
'  %*  X 1  inch  slot.)  •'  ' 

§997.11    Producer. 

Producer  means  any  person  engaged 
within  the  area  in  a  proprietary  capacity 
in  the  production  of  peanuts  for  sale. 


§997.12    Production 

Production  areas  mean  all  States  with 
commercial  production  of  peanuts 
including  (a)  the  Southeastern  area 
consisting  of  the  States  of  Alabama, 
Florida,  Georgia.  Mississippi,  and  that 
part  of  South  Carolina  south  and  west  of 
Santee-Congaree-Broad  Rivers,  (b)  the 
Southwestern  area  consisting  of  the 
States  of  Arizona.  Arkansas,  California, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas,  (c)  the  Virginia-Carolina  Area 
consisting  of  the  States  of  Missouri, 
North  Carolina,  Tennessee,  Virginia, 
and  that  part  of  South  Carolina  north 
and  east  of  the  Santee-Congaree-Broad 
Rivers. 

§  997.13    Area  assodatioa 

Area  association  means  for  the 
Southeastern  area,  GFA  Peanut 
Association,  Camilla,  Georgia: 
Southwestern  area.  Southwestern 
Peanut  Growers  Association,  Gorman. 
Texas;  and  Virginia-Carolina  area, 
Peanut  Growers  Cooperative  Marketing 
Association,  Franklin.  Virginia. 

§997.14    Handle. 

Handle  means  to  engage  in  the 
receiving  or  acquiring,  cleaning  and 
shelling,  cleaning  inshell,  or  crushing  of 
peanuts  and  in  the  shipment  (except  as 
a  common  or  contract  carrier  of  peanuts 
owned  by  another)  or  sale  of  cleaned 
inshell  or  shelled  peanuts  or  other 
activity  causing  peanuts  to  enter  the 
current  of  commerce:  Provided,  That  this 
term  does  not  include  sales  or  deliveries 
of  peanuts  by  a  producer  to  a  handler  or 
to  an  intermediary  person  engaged  in 
delivering  peanuts  to  handler(s)  and 
provided  further.  That  this  term  does  not 
include  sales  or  deliveries  of  peanuts  by 
such  intermediary  per8on(s)  to  a 
handler. 

§997.15    HandMrj 

Handler  means  any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  castom  cleaner  or  dryer, 
an  assembler,  a  warehouseman  or  other 
intermediary  between  the  producer  and 
the  person  handling:  Provided,  lliat  this 
term  does  not  include  handlers  signatory 
to  the  Peanut  Marketing  Agreement. 


§997.16    Crop; 

Crop  year  means  the  12-month  period 
beginning  with  )nly  1  of  any  year  and 
ending  with  June  30  of  the  following 
year. 


§997.17 


I  service. 


Inspection  service  means  the  Federal 
or  Federal-State  Inspection  Service. 
Fruit  and  Vegetable  Division, 
Agricijltural.Mari(eting.ServJce^  ySDA. 


Quality  Regulations 

wr .20    inconNng  rsguHmon. 

(a)  No  handler  shall  receive  or  acquire 
peanuts  intended  for  human 
consumption,  either  from  a  producer  or 
other  person,  unless  such  peanuts  are 
inspected  pursuant  to  §  997.50  and  are 
determined  to  be  Segregation  1  peanuts 
at  time  of  receipt  from  the  producer  or.  if 
received  from  another  person,  had  not 
been  mixed  with  peanuts  of  a  lower 
quality  than  Segregation  1  and  meet  the 
following  additional  requirements 
specified  in  this  section:  Provided,  That 
a  handler  may:  (1)  Acquire  shelled 
peanuts  from  the  Commodity  Credit 
Corporation  (CCC)  or  cleaned  inshell  or 
shelled  peanuts  from  other  handlers  or 
from  buyers  who  have  purchased  such 
peanuts  from  handlers  or  from  the  CCC. 
if  the  lot  has  been  certified  as  meeting 
the  requirements  of  §  997.30(a)  and  the 
identity  is  maintained;  and/or  (2) 
perform  services  for  an  area  association 
pursuant  to  a  peanut  receiving  and 
warehouse  contract. 

(b)  Moisture  and  foreign  material — (1) 
Moisture.  Except  as  provided  under 
paragraph  (e)  Seed  Peanuts  of  this 
section,  no  handler  shall  receive  or 
acquire  peanuts  intended  for  human 
consumption  containing  more  than  10.49 
percent  moisture:  Provided,  That 
peanuts  of  a  higher  moisture  content 
may  be  received  and  dried  to  not  more 
than  10.49  percent  moisture  prior  to 
storing  or  milling.  For  fanners'  stock 
peanuts,  moisture  determinations  shall 
be  rounded  to  the  nearest  whole 
number.  Moisture  determinations  on 
shelled  peanuts  shall  be  carried  to  the 
hundredths  place. 

(2)  Foreign  material.  No  handler  shall 
receive  or  acquire  farmers'  stock 
peanuts  intended  for  human 
consumption  containing  more  than  10.49 
percent  foreign  material,  except  that 
peanuts  having  a  higher  foreign  material 
content  may  be  received  or  acquired  if 
they  are  held  separately  until  milled,  or 
moved  over  a  sand-screen  before 
storage,  or  shipped  directly  to  a  plant  for 
prompt  shelling.  The  term  "sand-screen" 
means  any  type  of  fanners'  stock 
cleaner  which,  when  in  use,  removes 
sand  and  dirt. 

(c)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  fanners'  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 

(d)  Loose  shelled  kernels.  No  handler 
shall  receive  or  acquire  for  human 
consumption  farmers'  stock  peanuts 
containing  more  than  14.49  percent  loose 
shelled  kernels,  except  that  peanuts 
having  a  higher  loose  shelled  kernel 


content  oiay  be  received  or  acquired  if 
they  are  held  separately  until  milled  or 
shipped  directly  to  a  plant  for  prompt 
shelling.  All  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number.  Handlers  may  separate  from 
the  loose  shelled  kernels  received  with 
farmers'  stock  peanuts,  those  sizes  or 
kernels  which  dde  screens  with  the 
following  or  larger  slot  openings: 
Runner— *%4  x  V4  inch;  Spanish  and 
Valencia— *H4  x  %  inch;  Virginia— '%4 
X 1  inch.  If  so  separated,  those  loose 
shelled  kernels  which  ride  the  screens 
may  be  included  with  shelled  peanuts 
prepared  by  the  handler  for  inspection 
and  sale  for  human  consumption: 
Provided,  That  no  more  than  5  percent 
of  such  loose  shelled  kernels  are  kernels 
which  would  fall  through  screens  with 
such  minimum  prescribed  openings. 
Those  loose  shelled  kernels  which  do 
not  ride  the  screens  shall  be  removed 
from  the  farmers'  stock  peanuts  and 
shall  be  held  separate  and  apart  from 
other  peanuts  and  disposed  of  for 
inedible  use  as  provided  in  9  997.40.  If 
the  kernels  which  ride  the  prescribed 
screen  are  not  separated  from  the 
kernels  which  do  not  ride  the  prescribed 
screen,  the  entire  amoimt  of  loose 
shelled  kernels  shall  be  removed  from 
farmers'  stock  peanuts  and  shall  be  so 
held  and  so  delivered  or  disposed  of. 
(e)  Seed  peanuts.  (1)  Peanuts  which 
are  not  Segregation  1  peanuts  and 
therefore  cannot  be  acquired  for  human 
consimiption  may  be  acquired,  shelled 
and  delivered  for  seed  purposes. 
Peanuts  intended  for  seed  use  which  do 
not  meet  Segregation  1  requirements 
shall  be  stored  and  shelled  separate 
from  peanuts  intended  for  human 
consumption.  A  handler  whose 
operations  include  custom  seed  shelling 
may  receive,  custom  shell,  and  deliver 
for  seed  purposes  farmers'  stock 
peanuts,  and  such  peanuts  shall  be 
exempt  from  the  requirements  of  this 
section  and,  therefore,  shall  not  be 
required  to  be  inspected  and  certified  as 
meeting  these  requirements,  and  the 
handler  shall  report  to  the  Division  the 
weight  of  each  lot  of  farmers'  stock 
peanuts  received  on  such  basis  on  Form 
FV-117  "Weekly  Report  of  Uninspected 
Farmers'  Stock  Seed  Peanuts  Received 
for  Custom  Seed  Shelling".  However, 
handlers  who  acquire  seed  peanut 
residuals  from  their  custom  shelling  of 
uninspected  (farmers'  stock)  seed 
peanuts  or  from  another  person  shall 
hold  and/or  mill  such  residuals  separate 
and  apart  from  other  receipts  or 
acquisitions  of  the  handler,  and  such 
residuals  which  meet  the  requirements 
specified  in  §  997.30(a)  may  be  disposed 
of  by  sale  to  human  consumption 
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outlets,  and  any  portion  not  meeting 
such  requirements  shall  be  disposed  of 
by  sale  as  peanuts  failing  to  meet  human 
consumption  requirements  pursuant  to 
{907.40. 

(f)  Oihtock.  Handlers  may  acquire  for 
disposition  to  domestic  crushing  or 
export  to  countries  other  than  Canada 
and  Mexico  farmers'  stock  peanuts  of  a 
lower  quality  than  Segregation  1  or 
grades  or  sizes  of  shelled  peanuts  or 
cleaned  inshell  peanuts  which  fail  to 
meet  the  requirements  for  human 
consumption.  Handlers  may  act  as 
accumulators  and  acquire,  from  other 
handlers  or  other  persons.  Segregation  2 
or  3  farmers'  stock  peanuts.  Handlers 
may  also  acquire  from  other  handlers 
shelled  or  fragmented  peanuts 
originating  from  Segregation  2  or  3 
farmers'  stock  or  the  entire  mill 
production  of  shelled  or  fragmented 
peanuts  from  Segregation  1  farmers' 
stock  or  lots  of  shelled  peanuts 
originating  from  Segregation  1  peanuts 
and  which  have  been  positive  lot 
identifled  as  specified  in  S  g97.30(d), 
which  failed  to  meet  the  requirements 
for  human  consumption  pursuant  to 
{  997.30(a):  Provided,  That  all  such 
acquisitions  are  held  separate  from 
Segregation  1  peanuts  acquired  for 
milling  or  from  edible  grades  of  shelled 
or  mil]ed  peanuts. 

Handlers  may  commingle  the 
Segregation  2  and  3  peanuts  or  keep 
them  separate  and  apart  and  further 
disposition  shall  be  only  as  provided  in 
§  997.400>)(4)(i).  Handlers  who  acquire 


farmer's  stock  peanuts  of  a  lower 
quality  than  Segregation  1  or  cleaned 
inshell  peanuts  which  fail  to  meet  the 
requirements  for  human  consumption 
shall  report  such  acquisitions  to  the 
Division  as  prescribed  on  Form  FV-117- 
1  "Handlers  Monthly  Report  of 
Acquisition  of  Segregation  3  and/or 
Segregation  2  Comingled  Peanuts". 
Handlers  who  acquire  grades  or  sizes  of 
shelled  peanuts  which  fail  to  meet  the 
requirements  for  human  consumption  for 
disposition  to  domestic  crushing  or  for 
fragmenting  and  subsequent  export  to 
countries  other  than  Canada  or  Mexico 
shall  report  such  acquisitions  on  Form 
FV-117-2  "Acquisitions  of  Non-Edible 
Grades  of  Commercial  Shelled  Peanuts 
for  Crushing,  Fragmenting  or  Dyeing", 
(g)  Shelled  Peanuts.  Handlers  may 
acquire  from  other  handlers,  for 
remilling  and  subsequent  disposition  to 
human  consumption  outlets,  shelled 
peanuts  (which  originated  from 
"Segregation  1  peanuts")  that  fail  to 
meet  the  requirements  specified  for 
human  consumption  in  S  997.30(a).  Any 
lot  of  such  peanuts  must  be 
accompanied  by  a  valid  inspection 
certificate  for  grade  factors  and  must  be 
positive  lot  identified.  Transactions 
made  in  this  manner  shall  be  reported  to 
the  Division  on  Form  FV-117-3  "Report 
of  Disposition  to  and  Acquisition  from 
Another  Handler— Shelled  Peanuts 
Failing  Edible  Quality  Requirements  for 
Remilling  and  Further  Handling"  by 
both  the  handler  acquiring  the  peanuts 
and  the  handler  selling  such  peanuts. 


Peanuts  acquired  pursuant  to  this 
paragraph  shall  be  held  and  milled 
separate  and  apart  from  other  receipts 
or  acquisitions  of  the  receiving  handler, 
and  further  disposition  shall  be 
regulated  by  S  997.40. 

(h)  Inedible  Quality  Shelled  Peanuts 
for  Disposition  to  Animal  Feed. 
Handlers  may  receive  or  acquire  firom 
other  handlers,  for  further  milling  and/ 
or  processing  and  subsequent 
disposition  for  use  as  domestic  animal 
feed,  shelled  peanuts  that  fail  to  meet 
the  requirements  specified  for  human 
consumption  in  §  997.30(a).  Any  lot  of 
such  peanuts  received  or  acquired  for 
such  further  disposition  shall  be  positive 
lot  identified  and  covered  by  a  valid 
grade  inspection  certificate  issued  by  a 
Federal  or  Federal-State  Inspector. 
Transactions  made  in  this  manner  shall 
be  reported  to  the  Division  on  Form  FV- 
117-2  "Acquisitions  of  Non-Edible 
Grades  of  Commercial  Shelled  Peanuts 
for  Crushing,  Fragmenting  or  Dyeing". 
Peanuts  received  or  acquired  pursuant 
to  this  paragraph  shall  be  held,  milled, 
and/or  processed  separate  and  apart 
from  peanutsjdestined  to  human 
consumption  outlets  and  further 
disposition  shall  be  regulated  as 
provided  in  S  997.40(b)(2). 

IM7.30   Outgoing  ragulatfcMi. 

(a)  Shelled  peanuts.  No  handler  shall 
ship,  sell,  or  otherwise  dispose  of 
shelled  peanuts  for  human  consumption 
unless  such  peanuts  are  Positive  Lot 
Identified  and  certified  as  meeting  the 
following  requirements: 


Mfadmiim  Grade  Requirements-^>eanut8  for  Human  Consumption.  Whole  Kernels  and  Splits 


Maximum  UmNatfons  (ExcMftig  Lots  o(  "SpNts") 

UnahaSed 
Peanuts 

and 
OHnagad 

Unehelled 
Peanula, 
Demaged 

Kernels 
•nd  Minor 

Delects 

Ftf  Through 

Foretgn 

MateM 

Type  and  Grade  Category 

Sound  SpM  and  Broken 

Kernels 

Sound  Whole  Kernels 

Total 

Moaitun. 

Runnor 

1.50% 
1.50% 
1.50% 
1.50% 

1.50% 
1.50% 
1.50% 

2.50% 
^50% 
ZSO% 
3.00% 

2.50% 
2.50% 
2.50% 

3.00%  17/64  Inch 

Round  Screen. 
3.00%  17/64  Inch 

Round  Screen. 
3.00%  16/64  Inch 

Rouhd  Screert 
6.00%  17/64  Inch 

Round  Screen. 

3.00%  17/64  Inch 
Round  Screea 

3.00%  17/64  Inch 
Round  Screerv 

3.00%  16/64  Inch 
Round  Screerv 

3.00%  16/64  X  3/4  Inch 

Slot  saeen. 
3.00%  15/64  x1  Inch 
-Slot  Screen. 
3  00%  15/64  X  3/4  Inch 

Slot  screen. 
6.00%  1/64  X  1  Inch 

Slot  Screen. 

3.00%  14/64  X  3/4  Inch 

Slot  Screen. 
3.00%  14/64  X  1  Inch 

Sloi  tlcieen 
3.00%  13/64  X  3/4  Inch 

SkK  Screen. 

4.00%  Both  Screens... 
4.00%  Both  Screens... 
4.00%  Both  Screens... 
6.00%  Rolh  Screene... 

4.00%  Both  Screens- 
4.00%  Both  Screens... 
4.00%  Both  Scraene- 

020% 
.20% 
.20% 
.20% 

.20% 
.20% 
.20% 

9.00% 

Virainia(Excei>INo.  3.   

9.00% 

Speniah  «id  Vatenda 

9.00% 

9.00% 

Loel  of  -SpN>-: 

Runnet    (^M    More    Ttien    4% 

Sound  Whole  Kemela). 
VirgMa    (^M    Laaa   Than   90% 
SpWi). 
SpwMh   wtd   Valencia   (Not 
More    Than     4%     Sound 
Whole  Kemela). 

9i)0% 
9.00% 
0.00% 

UMI 


Peanuts  meeting  the  foregoing 
spedficationa  must  also  be  certified 
"negative"  as  to  afla toxin  content  prior 


to  shipment.  "Negative",  as  used  herein, 
means  having  an  aflatoxin  content  of  15 
parts  per  billion  or  less.  Prior  to 


shipment,  appropriate  samples  for 
pretesting  shaU  be  drawn,  in  accordance 
with  paragraph  (c)  of  this  section,  from 


each  lot  of  edible  quality  peanuts.  The 
lot  size  of  edible  quality  shelled  peanuts, 
bi  bulk  or  bags,  shall  not  exceed  200.000 
pounds.         J 

(b)  Cleanea inshell  peanuts.  No 
handler  shall  ship,  sell,  or  otherwise 
dispose  of  cleaned  inshell  peanuts  for 
human  consumption:  (1)  With  more  than 
1.00  percent  kernels  wiUi  mold  present 
unless  a  sample  of  such  peanuts,  drawn 
by  an  inspector  of  the  Federal  or 
Federal-State  Inspection  Service,  was 
analyzed  chemically  by  a  U.S. 
Department  of  Agriculture  laboratory 
(hereinafter  referred  to  as  "USDA 
laboratory")  or  a  laboratory  listed  in 
paragraph  (c)  hereinafter  and  found  to 
be  wholesome  relative  to  aflatoxin;  (2) 
with  more  than  2.00  percent  peanuts 
with  damaged  kernels;  (3)  with  more 
than  10.00  percent  moisture;  or  (4)  with 
more  than  0.50  percent  foreign  material. 
The  lot  size  of  such  peanuts  in  bags  or 
bulk  shall  not  exceed  200,000  pounds. 

(c)  Pretesting  shelled  peanuts — (1) 
Each  handler  shall  cause  appropriate 
samples  of  each  lot  of  edible  quaUty 
shelled  peanuts  to  be  drawn  by  an 
inspector  of  the  Federal  or  Federal-State 
Inspection  Service.  The  gross  amount  of 
peanuts  drawn  shall  be  large  enough  to 
provide  for  a  grade  analysis,  for  a 
grading  check-sample,  and  for  three  48- 
pound  samples  for  aflatoxin  assay.  The 
three  48-pound  samples  shall  be 
designated  by  the  Federal  or  Federal- 
State  Inspection  Service  as  "Sample 
#1N",  "Sample  #2N",  and  "Sample 
#3N"  and  each  sample  shall  be  placed 
in  a  suitable  container  and  "positive  lot 
identified"  by  means  acceptable  to  the 
Inspection  Service.  Sample  #1N  may  be 
prepared  for  immediate  testing  or 
Sample  #1N.  Sample  #2N,  and  Sample 
#3N  may  be  returned  to  the  handler  for 
testing  at  a  later  date. 

(2)  Before  shipment  of  a  lot  of  peanuts 
to  a  the  buyer  (receiver),  the  handler 
shall  cause  Sample  #1  to  be  ground  by 
the  Federal  or  Federal-State  Inspection 
Service,  a  USDA  laboratory  or  a 
laboratory  lilted  herein,  in  a 
"subsampling  mill"  approved  by  the 
Division.  The  resultant  ground 
subsample  from  Sample  #1N  shall  be  of 
a  size  specified  by  the  Division  and 
shall  be  designated  as  "Subsample  1- 
ABN"  and  at  the  handler's  or  buyer's 
option,  a  second  subsample  may  also  be 
extracted  from  Sample  #1N.  It  shall  be 
designated  as  "Subsample  1-CDN". 
Subsample  1-CDN  may  be  sent  as 
requested  by  the  handler  or  buyer,  for 
aflatoxin  assay,  to  a  USDA  laboratory 
or  other  laboratory  that  can  provide 
analyses  results  on  such  samples  in  36 
:  hours.  The  cost  of  sampling  and  testing 
.  Subsample  1-CDN  shall  be  for  the 


accotmt  of  the  requester.  Subsample  1- 
AB  shall  be  analyzed  only  in  a  USDA 
laboratory  or  listed  herein.  Substunples  1- 
ABN  and  1-CDN  shall  be  accompanied 
by  a  notice  of  sampling  signed  by  the 
inspector  containing,  at  least,  identifying 
information  as  to  the  handler  (shipper), 
the  buyer  (receiver),  if  known,  and  the 
positive  lot  identification  of  the  shelled 
peanuts.  A  copy  of  the  such  notice 
covering  each  lot  shall  be  sent  to  the 
Division. 

(3)  The  samples  designated  as  Sample 
#2N  and  Sample  #3N  shall  be  held  as 
aflatoxin  check-samples  by  the 
Inspection  Service  or  the  handler  and 
shall  not  be  included  in  the  shipment  to 
the  buyer  until  the  analyses  results  from 
Sample  #1N  are  known. 

(4)  Upon  call  from  the  laboratory,  the 
handler  shall  cause  Sample  #2N  to  be 
ground  by  the  Inspection  Service  in  a 
"subsampling  mill".  The  resultant 
ground  subsample  from  Sample  #2N 
shall  be  of  a  size  specified  by  the 
Division  and  it  shall  be  designated  as 
"Subsample  #2-ABN".  Upon  call  from 
the  laboratory,  the  handler  shall  cause 
Sample  #3N  to  be  ground  by  the 
Inspection  Service  in  a  "subsampling 
mill".  The  resultant  ground  subsample 
from  Sample  #3N  shall  be  of  a  size 
specified  by  the  Division  and  shall  be 
designated  as  "Subsample  #3-ABN". 
"Subsamples  2-ABN  and  3-ABN"  shall 
be  analyzed  only  in  a  USDA  laboratory 
or  a  laboratory  listed  herein  and  each     ^ 
shall  be  accompanied  by  a  notice  of 
sampling.  A  copy  of  each  such  notice 
shall  be  sent  to  the  Division.  The  results 
of  each  assay  shall  be  reported  by  the 
laboratory  to  the  handler  and  to  die 
Division.  All  costs  involved  in  the 
sampling  and  testing  of  peanuts' required 
by  this  regulation  shall  be  for  the 
account  of  the  applicant. 

(5)  Information  on  making 
arrangements  for  the  required  inspection 
and  certification,  can  be  obtained  by 
contacting  the  Chief,  Fresh  Products, 
Branch,  Rm.  2056-S,  Fruit  and  Vegetable 
Division,  Agricultiiral  Marketing 
Service,  USDA.  Washington.  DC  20250; 
Telephone  (202)  447-5870.  Laboratories 
at  the  following  locations  are  approved 
to  perform  the  chemical  analyses 
required  pursuant  to  this  part.  The 
sampling  plan  and  procedures  may  be 
obtained  from  the  Division. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  1411  Reeves  St.,  Mail: 
P.O.  Box  1368,  Dodian.  AL  36301,  Tel. 
(205)794-5070. 

Commodities  Scientific  Support 
Division,  Agricultural  Mariceting 
Service,  USDA,  301  West  Peari  St, 


MaU:  P.O.  Box  279,  Aulander,  NC 
27805,  Tel.  (919)  345-1661. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  2705  Taft  St.,  Albany. 
GA  31707,  Tel.  (912)  430-8490/8491. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  P.O.  Box  488,  Golden 
Peanut  Company,  Ashbum,  GA  31714, 
Tel.  (912)  567-3703. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  610  North  Main  St, 
Blakely.  GA  31723.  Tel.  (912)  723-4570. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA.  548  North  Ellis  Street 
Mail:  P.O.  Box  548.  Alimento 
Processing,  Camilla,  GA  31730,  Tel. 
(912)  336-0785. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  P.O.  Box  272,  Dawson. 
GA  31742,  Tel.  (912)  995-2111. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA.  Golden  Peanut  Co.,  - 
106  South  cuff  St,  Mail:  P.O.  Box  97. 
Graceville,  FL  32440,  Tel.  1-800-451- 
2348. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  107  SouUi  4Ui  St. 
Madill,  OK  73446.  Tel.  (405)  795-5615. 

Commodities  Scientific  Support 
Division,  Agricultural  Marketing 
Service,  USDA,  308  Culloden  St.,  Mail: 
P.O.  Box  1130,  Suffolk,  VA  23434,  Tel. 
(804)  925-2286. 

ABC  Research,  P.O.  Box  1557, 
Gainesville.  FL  32602.  Tel.  (904)  372- 
0436. 

Pert  Laboratories,  P.O.  Box  267, 
Edenton,  NC,  Tel.  (919)  482-4456, 

Professional  Service  Industries,  Inc.  3 
Burwood  Lane,  San  Antonio,  TX 
78216.  Tel.  (512)  349-524Z 

Texas  Department  of  Agriculture,  301 
West  Navarro  St.,  DeLeon,  TX  76444. 
Tel.  (817)  893-2915. 

Texas  Department  of  Agriculture,  400 
Lubbock  St.,  Gorman,  TX,  Tel.  (817) 
734-2721. 

Handlers  should  contact  the  nearest 

laboratory  from  the  above  list  to  arrange 

to  have  samples  chemically  analyzed  for 

aflatoxin,  or  for  further  information 

concerning  the  chemical  analysis 

required  pursuant  to  this  part  handlers 

may  contact: 

Dr.  Craig  Reed,  Director,  Commodities 
Scientific  Support  Division, 
Agricultural  Marketing  Service, 
USDA,  P.O.  Box  96456,  Rm.  3064-S, 
Washington,  DC  20090-6456,  Tel.  (202) 
447-5231. 
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(d)  Identification.  Each  lot  of  shelled 
or  cleaned  inshell  peanuts  shipped  or 
otherwise  disposed  of  for  hiunan 
consumption  shall  be  identified  by 
positive  lot  identification  procedures. 
For  the  purpose  of  this  regulation, 
"positive  lot  identification"  of  a  lot  of 
shelled  or  inshell  peanuts  is  a  means  of 
relating  the  inspection  certificate  to  the 
lot  covered  so  that  there  can  be  no 
doubt  that  the  peanuts  delivered  are  the 
same  ones  described  on  the  inspection 
certificate.  The  crop  year  that  is  shown 
on  the  positive  lot  identification  tags,  or 
other  means  of  positive  lot 
identification,  shall  accurately  describe 
the  crop  year  in  which  the  peanuts  in  the 
lot  were  produced.  Such  procedure  on 
bagged  peanuts  shall  consist  of 
attaching  a  lot  numbered  tag  bearing  the 
official  stamp  of  the  Federal  or  Federal- 
State  Inspection  Service  to  each  filled 
bag  in  the  lot.  The  tag  shall  be  sewed 
(machine  sewed  if  shelled  peanuts)  into 
the  closure  of  the  bag  except  that  in 
plastic  bags  the  tag  shall  be  inserted 
prior  to  sealing  so  that  the  official  stamp 
is  visible.  Any  peanuts  moved  in  bulk  or 
bulk  bins  shall  have  their  lot  identity 
maintained  by  sealing  the  conveyance 
and,  if  in  other  containers,  by  other 
means  acceptable  to  the  Federal  or 
Federal-State  Inspection  Service.  All 
lots  of  shelled  or  cleaned  inshell  peanuts 
shall  be  handled,  stored,  and  shipped 
under  positive  lot  identification 
procedures. 

(e)  Reinspection.  Whenever  the 
Division  has  reason  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 
Division  may  reject  the  then  effective 
inspection  certiflcate  and  may  require 
the  owner  of  the  peanuts  to  have  a 
reinspection  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consumption. 

(f)  Inter-plant  transfer.  Any  handler 
may  transfer  peanuts  from  one  plant 
o«vned  by  the  handler  to  another  of  the 
handler's  plants  or  to  commercial 
storage,  without  having  such  peanuts 
positive  lot  identified  and  certified  as 
meeting  quality  requirements:  Provided. 
That,  ownership  is  retained  by  the 
handler.  Provided  further,  That,  for 
handlers  located  within  any  one  of  the 
specific  production  areas  defined  in 

§  9S7.12  such  transfer  may  be  only  to 
points  within  the  same  production  area. 
Upon  any  transferred  peanuts  being 
disposed  of  for  human  consumption, 
such  peanuts  shall  meet  all  the 
applicable  requirements. 

(g)  Residuals  from  seed  peanuts. 
Handlers  who  receive  and  custom  shell 
for  seed  purposes  farmers'  stock  peanuts 
(which  have  not  been  inspected  and 


certified  as  meeting  the  requirements 
S  097.20],  shall  hold  and  mill  peanuts 
acquired  as  residuals  from  such 
operations  separate  and  apart  from 
peanuts  acquired  as  Segregaticm  1 
farmers'  stock.  Likewise,  any  such 
residuals  received  or  acquired  from  a 
handler  or  non-handler,  shall  be  held 
and  milled  separate  and  apart  in  the 
same  manner.  Residuals  that  meet 
requirements  of  S  997.30(a)  may  be 
disposed  of  by  sale  to  human 
consumption  outlets  or  to  another 
handler  and  any  portion  in  positive 
identified  lots  not  meeting  such 
requirements  shall  be  handled  and 
disposed  of  pursuant  to  the  provisions  of 
§  997.40  as  hereinafter  set  forth. 

S997.40   RecondMonlnsanildtopoailionof 
peanut*  faHkig  quality  raquirwn*ntB. 

(a)  Further  processing  of  shelled 
peanuts  foiling  quality  requirements — 
(1)  Handlers  may  remill  peanuts  (which 
originated  from  Segregation  1  peanuts) 
that  fail  to  meet  the  requirements  of 
i  997.30(a)  or  move  positive  lot 
identified  shelled  peanuts  that  fail  to 
meet  such  requirements  to  a  custom 
remiller  or  sell  such  peanuts  to  another 
handler  for  remilling  or  further  handling. 
If  after  remilling,  such  peanuts  meet  the 
requirements  of  §  997.30(a),  they  may  be 
disposed  of  for  human  consumption.  If 
such  peanuts  still  do  not  meet  the 
requirements  of  fi  997.30(a)  they  may  be 
blanched  as  provided  in  the  foUowing 
paragraph  (a)(2)  of  this  section  or 
disposed  of  and  such  disposition 
reported  as  provided  in  paragraph  (b)  of 
this  section. 

(2)  Handlers  may  blanch  or  cause  to 
have  blanched  positive  lot  identified 
shelled  peanuts  (which  originated  from 
Segregation  1  peanuts)  that  fail  to  meet 
the  requirements  for  human 
consumption  specified  in  §  997.30(a). 
Such  peanuts  which  are  blanched  and 
are  subsequently  inspected  and  tested, 
or  only  inspected  for  grade  requirements 
if  such  peanuts  are  covered  by  a 
previous  "negative"  aflatoxin  certificate, 
as  provided  in  §  997.50  and  9  997.30(c) 
and  meet  the  requirements  specified  in 

§  997.30(a)  may  be  disposed  of  for 
human  consumption.  If  such  peanuts 
still  do  not  meet  the  requirements  of 
§  997.30(a)  they  shall  be  disposed  of  and 
such  disposition  reported  as  provided  in 
paragraph  (b)  of  this  section. 

(3)  Lots  of  peanuts  moved  under  the 
provisions  of  the  preceding  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  must  be 
accompanied  by  a  valid  grade 
inspection  certificate  and  must  be 
positive  lot  identified.  The  title  of  such 
peanuts  shall  be  retained  by  the  handler 
until  the  peanuts  have  been  remilled  or 
blanched  and  certified  t^  the  Federal  or 


Federal-State  Inspection  Service  as 
meeting  the  requirements  for  disposition 
to  human  consumption  outlets  specified 
in  §  997.30(a).  Movement  of  peanuts 
which  fail  to  meet  the  quality 
requirements  specified  in  §  997.30  for 
remilling  and/or  blanching  shall  be 
reported  on  Form  FV-1 1 7-4  "  Report  of 
Movement  to  Blancher  or  Remiller— For 
Blanching  or  Custom  Remilling— 
Peanuts  Failing  Edible  Quality 
Requirements". 

(4)  The  residual  peanuts  resulting 
from  remilling  shall  be  bagged  and  red- 
tagged  and  disposed  of  to  domestic 
crushing  by  the  remiller  or  returned  to 
the  handler  for  disposition  as  restricted 
as  provided  in  paragraph  (b)(3)  of  this 
section.  The  residual  peanuts,  excluding 
skins  and  hearts,  resulting  frt>m 
blanching,  shall  be  bagged  and  red 
tagged  and  returned  to  the  handler  for 
disposition  as  provided  in  paragraph 
(b)(3)  of  this  section;  or  in  the 
alternative,  if  such  residuals  are  positive 
lot  identified  by  a  Federal  or  Federal- 
State  Inspection  Service,  they  may  be 
disposed  of  by  the  blancher  to  domestic 
crushing  or  exported  to  countries  other 
than  Canada  or  Mexico,  provided  they 
meet  fragmented  requirements  and  are 
marked  "Non-edible  quality". 

(b)  Disposition  of  shelled  peanuts 
failing  quality  requirements  for  human 
consumption)— {1)  Handlers  may 
dispose  of  positive  lot  identified  shelled 
peanuts  (which  originated  from 
Segregation  1  peanuts)  which  fail  to 
meet  the  requirements  for  human 
consumption  specified  in  §  997.30(a)  but 
were  determined  "negative"  as  to 
aflatoxin  pursuant  to  {  997.30(c)  as 
unrestricted:  (i)  to  domestic  crushing  or 
to  other  handlers  for  crushing  or 
fragmenting  and  exportation  (such 
disposition  shall  be  reported  on  Form 
FV-117-5  "Handlers  Report  of 
Dispositions  of  Non-Edible  Quality 
Shelled  Peanuts  to  Crusher  or 
Frogmenter  or  Dyeing  Processor");  (ii)  to 
export  to  countries  other  than  Canada  or 
Mexico,  provided  they  meet  fragmented 
requirements  (such  disposition  shall  be 
reported  on  Form  FV-117-6  "Handler's 
Report  of  Export  of  Unrestricted  Non- 
Edible  Quality  Fragmented  Peanuts"; 
(iii)  to  domestic  animal  feed  use  as 
provided  in  paragraph  (b)(2)  hereinafter 
or  to  other  handlers  for  such  disposition; 
(iv)  to  wildlife  feed  or  rodent  bait  use  in 
containers  labeled  as  such  (such 
disposition  shall  be  reported  on 
FV-117-7  "Handlers  Report  of 
Disposition  of  Non-Edible  Quality 
Peanuts  for  Wild-Life  Feed  or  Rodent 
Bait"). 

(2)  Shelled  peanuts  which  fail  to  meet 
requirements  for  disposition  to  human 
consumption  outlets  may  be  disposed  of 


for  use  as  domestic  animal  feed: 
Provided,  That  each  lot  of  peanuts  so 
disposed  of  is  (i)  treated  with  an 
appropriate  coloring  or  dyeing  solution 
with  a  minimum  of  80  percent  of  the 
peanuts  showing  evidence  of  the  dye  or 
coloring  agent;  (ii)  handled  and  shipped 
under  positive  lot  identification 
procedures  (except  for  bulk  loads,  red 
tags  shall  be  used  and  such  tags  marked, 
"For  Animal  Feed — Not  for  Human 
Consumption");  (iii)  covered  by  a  valid 
"negative"  aflatoxin  certificate;  and  (iv) 
that  the  handler's  bill  of  lading  and  his 
invoice  covering  the  shipment  of  each 
such  lot  include  the  following  statement: 
"The  peanuts  covered  by  this  bill  of 
lading  (or  invoice  are  for  animal  feed 
only  and  are  not  to  be  used  for  human 
consumption."  Handlers  shall  report 
such  disposition  on  Form  FV-117-a 
"Handler's  Disposition  Report  of  Dyed 
Non-Edible  Qaality  Peanuts  to  Animal 
Feed  Use  (Unrestricted  Peanuts  Only)". 

(3)  Positive  lot  identified  shelled 
peanuts  failing  to  meet  the  quality 
requirements  for  human  consumption 
specified  in  S  ge7.30(a)  due  to  testing 
positive  for  aflatoxin  pursuant  to 
S  997.30(c)  may  be  disposed  of  for 
"restricted"  domestic  crushing  and 
.  reported  on  Form  FV-117-5  "Handlers 
Report  of  Dispositions  of  Non-Edible 
Quality  Shelled  Peanuts  to  Crusher  or 
Fragmenter  or  Dyeing  Processor".  Such 
peanuts  may  also  be  exported,  as 
"restricted"  to  countries  other  than 
Canada  or  Mexico.  Prior  to  exportation, 
the  shelled  peanuts  shall  be  certified  by 
the  Federal  or  Federal-State  Inspection 
Service  as  meeting  the  requirements 
specified  for  "fragmented-*  peanuts.  The 
"in-land"  bill  of  lading  and  invoice 
covering  the  export  of  "restricted" 
peanuts  must  include  the  following 
statement:  "The  peanuts  covered  by  this 
bill  of  lading  (or  invoice)  are  limited  to 
crushing  only  and  may  contain 
aflatoxin.  Exportation  of  such  restricted 
peanuts  shall  be  reported  on  Form  FV- 
117-9  "Handler's  Report  of  Export  of 
Restricted  Non-Edible  Quality 
Fragmented  Peanuts".  Meal  produced 
from  peanuts  which  are  disposed  of  to 
crushing  as  "restricted"  shall  be  used  or 
disposed  of  as  fertilizer  or  other  non- 
feed  use.  To  prevent  use  of  restricted 
meal  for  feed,  handlers  shall  either 
denature  it  or  restrict  its  sale  to  licensed 
or  registered  U.S.  fertilizer 
mani^acturers  or  firms  engaged  in 
exporting  who  will  export  such  meal  for 
non-feed  use  or  sell  it  to  the  aforesaid 
fertilizer  manufacturers.  Handlers  or 
crushers  may  detoxify  positive  tested 
meal,  have  it  retested.  and  if  such  meal 
is  found  negative  as  to  aflatoxin  content, 
it  may  be  disposed  of  for  feed  use  and 


reported  as  provided  in  paragraph  (b)(2) 
of  this  section. 

(4)(i)  Handlers  who  have  acquired 
Segregation  2  and  3  fanner's  stock 
peanuts  pursuant  to  1 997.20(f)  may 
commingle  such  peanuts  or  keep  them 
separate  and  apart  The  Segregation  3 
fanners'  stock  peanuts  or  commingled 
Segregation  2  and  3  farmers'  stock 
peanuts  may  be  disposed  of  [a]  to  other 
handlers  for  shelling,  fragmenting,  or 
crushing,  as  "restricted"  or  (b)  to 
crushers  for  crushing  as  "restricted". 
Handlers  may  shell  such  peanuts  and 
further  disposition  of  the  shelled 
peanuts  shall  be  as  provided  in 
paragraph  (b)(3)  of  this  section. 

(ii)  Handlers  who  have  acquired 
Segregation  2  farmers'  stock  peanuts 
pursuant  to  S  997.20(f)  and  held  them 
separate  and  apart  from  Segregation  3 
peanuts  tnay  commingle  the  Segregation 
2  farmers'  stock  with  Segregation  1 
farmers'  stock  for  disposition  to 
domestic  crushing  or  export  as 
inedibles.  The  Segregation  2  farmers' 
stock  peanuts  or  commi.ogled 
Segregation  1  and  2  farmers'  stock 
peanuts  may  be  disposed  of  to  other 
handlers  for  shelling,  fragmenting,  or 
crushing  or  to  crushers.  Handlers  may 
shell  the  Segregation  2  or  commingled 
Segregation  1  and  2  peanuts  and  dispose 
of  the  shelled  peanuts:  (a)  To  another 
handler  for  fr^menting  or  crushing;  [b] 
to  export  as  "unrestricted";  or  (c)  to 
domestic  crushing  as  "unrestricted".  The 
meal  produced  from  such  peanuts  may 
be  disposed  of  without  restriction.  Prior 
to  exportation,  the  shelled  peanuts  shall 
be  certified  by  the  Federal  or  Federal- 
State  Inspection  Service  as  meeting  the 
requirements  specified  for  fragmented 
peanuts.  If  such  peanuts  are  covered  by 
a  valid  "negative"  aflatoxin  certificate 
they  may  be  disposed  of  as  provided  is 
paragraph  (b)(1)  of  this  section. 

(5)  The  disposition  and  reporting 
requirements  applicable  to  peanuts 
failing  quality  requirements  for  human 
consumption  specified  in  the  preceding 
paragraph  (b)  shall  also  apply  to  loose 
shelled  kernels,  fall  through  and 
pickouts. 

S  997.50    Inspwrtloo,  diwnlcal  analysl*, 
certification  and  ictantiflcatlon. 

Each  handler  shall,  at  his  own 
expense,  prior  to  or  upon  receiving  and 
before  shipping  or  disposing  of  peanuts, 
cause  an  inspection  to  be  made  of  any 
such  peanuts  not  covered  by  a  valid 
inspection  certificate,  to  determine 
whether  they  meet  the  applicable  grade 
requirements  effective  pursuant  to  this 
part  and  shall  comply  with  such 
identification  requirements  prescribed 
by  this  part  or  which  the  Secretary  may 
prescribe.  Each  handler  shall  also  cause 


appropriate  samples  to  be  drawn  and 
chemically  analyzed  by  a  USDA 
laboratory  or  laboratory  listed  in 
S  997.30  for  wholesomeness  as  provided 
in  S  997.30  of  this  part.  Such  handler 
shall  obtain  grade  and  aflatoxin 
certificates  that  such  peanuts  meet  the 
aforementioned  applicable  requirements 
and  all  such  certificates  shall  be 
available  for  examination  or  use  by  the 
Division.  Acceptable  certificates  shall 
be  those  issued  by  Federal  or  Federal- 
State  inspectors  authorized  or  licensed 
by  the  Secretary  and  USDA  laboratories 
or  those  listed  in  §  997.30  of  this  part. 
Each  handler  shall  furnish,  or  cause  the 
inspection  service  or  the  laboratory  to 
furnish  to  the  Division,  a  copy  of  the 
inspection  certificate  anda  copy  of  the 
results  of  the  chemical  analyses  issued 
to  him  on  each  lot  of  shelled  peanuts  or 
cleaned  inshell  peanuts. 

Reports,  Books  and  Records 

S997J2    Reports  of  acquisMona  and 
•tiipmants. 

Each  handler  shall  report  acquisitions 
of  Segregation  1  farmers'  stock  peanuts 
on  Form  FV-117-10  "Handlers  Monthly 
Report  of  Acquisitions"  and  file  reports 
such  other  reports  of  acquisitions  and 
shipments  of  peanuts,  as  prescribed  in 
this  part.  Upon  the  request  of  the 
Division,  each  handler  shall  furnish  such 
other  reports  and  information  as 
necessary  to  enable  the  Division  to 
carryout  the  provisions  of  this  part  All 
reports  and  records  furnished  or 
submitted  by  handlers  to  the  Division 
which  include  data  or  information 
constituting  a  trade  secret  or  disclosing 
the  trade  position,  financial  condition,  or 
business  operations  of  the  particular 
handler  shall  not  be  disclosed  unless 
such  disclosure  is  determined  necessary 
by  the  Secretary  to  enforce  the 
provisions  of  this  part 

9M7.S3   Varfflcalionofraporta. 

For  the  purpose  of  diecking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
provisions  of  this  part,  the  Secretary, 
through  its  duly  authorized  agents,  shall 
have  access  to  any  premises  where 
peanuts  may  be  held  by  any  handler  and 
at  any  time  during  reasonable  business 
hours  and  shall  be  permitted  to  inspect 
any  peanuts  so  held  by  such  handler 
and  any  and  all  records  of  such  handler  - 
with  respect  to  the  acquisition,  holding, 
or  disposition  of  all  peanuts  which  may 
be  held  or  which  may  have  been 
disposed  by  the  handler.  Each  handler 
shall  maintain  such  records  of  peanuts 
received,  held,  and  disposed  of  by  the 
handler,  that  ivill  substantiate  any 
required  reports  and  will  show 
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performance  under  this  pari  Such 
records  shall  be  retained  for  at  least  two 
years  beyond  the  crop  year  of  their 
applicability. 

fM7.S4    Aosnia. 

The  Secretary  may,  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government  or  name  any 
service,  division  or  branch  in  the  United 
States  Department  of  Agriculture,  to  act 
as  his  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part 

Dated:  August  30, 19ga 
Robart  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  90-20946  Filed  9-7-90;  8:45  am] 
I  COM  Mio-aa-n 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMkMi  AdmMttration 
14  CFR  Ctk  I 
[Summary  Notio*  Na  PR-tO-22] 

Petition  for  RulemekInQ,  Summery  of 
PetMone  Received;  Diepoeitfone  of 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  i^ir  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
OATn:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  November  9, 1990. 
AOONSSSCt:  Send  comments  on  any 
petition  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel.  Attn:  Rules 
Docket  (AGC-10),  Petition  Docket  No.. 


800  Independence  Avenue.  SW., 
Washington.  DC  20591. 
RM  RMTHCR  IHTOIWIATIOII  CONTACR 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  aind  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

iMued  in  Washington.  DC,  on  August  31, 
1990. 

Deborah  E.  Swank, 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Rulemaking 

Docket  No.:  2»23d. 

Petitioner  Richard  C.  Bartel. 

Regulations  Affected:  14  CFR  1.1. 

Description  of  Petition:  To  amend 
§  1.1  to  define  the  terms  "prescribed  by 
the  Administrator"  and/or  "approved  by 
the  Administrator"  as  they  are  used  in 
the  Federal  Aviation  Regulations. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  believes  it  is  necessary  to 
cltirify  which  publications  and/or  acts 
of  the  Administrator  and  FAA 
employees  and  "Designees"  apply  to  the 
public  and  which  apply  only  to  the 
employees  of  the  FAA:  and  to  clarify  the 
legal  status  of  other  publications  of  FAA 
such  as  "Advisory  Circulars"  and  "FAA 
Notices"  and  the  Airman's  Information 
Manual. 

[FR  Doc.  90-21127  FUed  9-7-00;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  904N»-1S»-AD1 

Akworthkieee  Directives;  Aeroepatlale 
Caravefle  SE  210  Model  I,  III.  and  VIR 
Series  Alrplanee 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  dhective  (AD), 
applicable  to  all  Aerospatiale  Caravelle 
SE  210  Model  I.  III.  and  VIR  series 
airplanes,  which  would  require  an  eddy 
current  rototest  inspection  to  detect 
cracks  in  the  rear  spar  upper  cap  at  Rib 
49,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  in-service 
experience  which  has  identified  cracks 


in  the  rear  spar  upper  cap.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
wings; 

DATCK  Comments  must  be  received  no 
later  than  October  31, 1990. 

ADORESSIS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
ISO-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
serivce  information  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Huhn.  Standardization 
Branch,  ANM-113:  telephone  (206)  227- 
2141.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environemntal,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-159-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 


Discusskm 

The  Direction  C^n^rale  de  ('Aviation 
Civile  (DGAC),  in  accordance  with 
existing  provisions  of  a  bilaterial 
airworthiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  all  Aerospatiale  Caravelle 
SE  210  Model  I,  III,  and  VIR  series 
airplanes.  Inspections  in-service 
airplanes  have  identified  cracks  on  the 
rear  spar  uppe  cap.  These  cracks  are  not 
visible  unless  the  wing/fuselage 
Junction  fittkigs  are  removed.  The 
cracks  appear  to  initiate  at  8  mm 
diameter  holes.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  wings. 

Aerospatiale  has  issued  Service 
Bulletin  57-49,  dated  March  12, 1990. 
which  describes  procedures  for  an  eddy 
current  rototest  inspection  to  detect 
cracks  in  holes  Nos.  1,  2,  and  3  at  the 
level  of  the  rear  spar  upper  cap  and  the 
splice  under  Rib  49,  and  repair,  if 
necessary.  The  E)GAC  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  90-060- 
070(6)  addressing  this  subject. 

This  airplane  model  is  manufactiued 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  an  eddy  current  rototest 
inspection  to  detect  cracks  in  holes  Nos. 
1, 2,  and  3  at  the  level  of  the  rear  spar 
upper  cap  and  the  splice  under  Rib  49, 
and  repair,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
described. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  38 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,080. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accOTdance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  S9 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority-citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L  07-449, 
January  12, 1983);  and  14  CFR  IIM. 


S  89.13   [AmMidedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AenMpatiale  (Fonneriy  SUD  Aviatioa/SUD- 
Service):  Applies  to  all  Caravelle  SE  210 
Model  I.  Ill,  and  VIR  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  tinless 
previously  accomplished. 
To  detect  cracks  tn  the  rear  spar  upper  cap 

at  Rib  49  and  to  prevent  reduced  structural 

integrity  of  the  wings,  accomplish  the 

following: 

A.  Prior  to  the  accumulation  of  25,000 
landings,  or  within  120  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  eddy  current  rototest 
inspection  of  hole  No.  1  (left  and  right  wings) 
at  Uie  level  of  the  rear  spar  upper  cap  (angle 
extrusion)  and  the  splice  under  Rib  40,  in 
accordance  with  Aerospatiale  Service 
Bulletin  57-66.  dated  March  12, 1990.  If  no 
crack  is  detected  in  hole  No.  1,  the  airplane 
may  be  returned  to  service. 

B.  If  a  crack  is  detected  in  the  angle 
extrusion  for  hole  No.  1,  accomplish  the 
following  in  accordance  with  Aerospatiale 
Service  Bulletin  57-09,  dated  March  12, 1990: 

1.  Prior  to  further  flight,  repair  the  crack 
and  perform  an  eddy  current  rototest 
inspection  of  holes  No.  2  and  3  (left  and  right 
wings),  in  accordance  with  the  service 
bulletin. 


2.  If  no  crack  is  found  in  holes  No.  2  and  3. 
the  airplane  may  be  returned  to  service. 
Repeat  the  eddy  current  rototest  inspection  of 
hole  No.  2  at  intervals  not  to  exceed  1,500 
landings  in  accordance  with  the  tervice 
bulletin. 

3.  ff  a  crack  is  detected  In  holes  No.  2  or  3, 
prior  to  further  flight  repair  in  a  manner 
approved  by  the  Manager,  Standaidixatioa 
Branch.  ANM-113,  FAA.  Transport  Aiiplane 
Directorate. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note.— The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  iMse  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  "These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Issued  in  Renton.  Washington,  on  August 
30,1990. 
Laroy  A  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  90-21132  Filed  9-7-00;  8:45  amj 
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14  CFR  Part  39 

[Docket  Na  90-NM-158-AD1 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  SeriM  Alrplanaa 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaldng 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  equipped 
with  certain  trimmable  horizontal 
stabilizer  (THS)  attachment  lugs,  which 
would  require  repetitive  visual  and  eddy 
current  inspections  to  detect  corrosion 
and  cracks  in  the  THS  attachment  lugs, 
and  repair  or  replacement  if  necessary. 
This  proposal  is  prompted  by  reports  of 
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in-service  airplanes  found  with  cracks  in 
the  lower  THS  attachment  lug  at  frame 
91.  This  condition,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  horizontal  stabilizer. 

DATES:  Comments  must  be  received  no 
later  than  October  31. 199a 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
158-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  njRTNER  INFORMATION  CONTACH 

Mr.  Greg  Holt,  Standardization  Branch. 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  conunents  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Comment<!rs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  90-NM-158-Aa"  The 


post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Direction  Generale  de  1'  Aviation 
Civile  (DGAC),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  airbus  Industrie 
Model  A300  series  airplanes.  Recent 
reports  indicate  that  cracks  have  been 
found  on  in-service  airplanes  in  the 
trimmable  horizontal  stabilizer  (THS) 
attachment  lugs  at  Frame  91.  Further 
investigation  revealed  that  the  affected 
attachment  lugs  are  made  from  2014 
material.  Airplanes  with  attachment  lugs 
made  from  7075  material  have  not 
experienced  such  cracking.  Such 
cracking,  if  not  corrected,  could  result  in 
reduced  structural  integrity  of  the 
horizontal  stabilizer. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-53-269,  dated  December 
18, 1989,  which  describes  procedures  for 
repetitive  visual  and  eddy  current 
inspections  to  detect  cracks  and 
corrosion  in  the  THS  attachment  lugs, 
and  repair  or  replacement,  if  necessary. 
The  French  DGAC  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  90-020- 
102(B)  addressing  this  subject. 

Airbus  Industrie  has  also  issued 
Service  Bulletin  A300-53-270,  Revision 
1,  dated  February  22, 1990.  which 
describes  procedures  for  installation  of 
Modification  7715/D7222,  Which 
consists  of  replacement  of  all  the 
bushings  of  the  THS  attachment  lugs 
with  new  bushings  having  reduced 
interference  fit  and  manufactured  from 
stainless  steel.  Accomplishment  of  this 
modification  terminates  the  requirement 
for  the  repetitive  inspections.  The 
French  DGAC  has  not  classifled  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  visual  and  eddy 
current  inspections  to  detect  cracks  and 
corrosion  in  the  THS  attachment  lugs  at 
Frame  91,  and  repair  or  replacement,  if 
necessary,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A30O-53-269. 
This  proposal  would  provide  for 
optional  terminating  action  for  the 
repetitive  inspections  by  the  in9tallation 


of  Modification  7715/07222,  described 
above. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $17,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: , 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1963):  and  14  CFR  11.89. 

939.13    lAmwKted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  all  Mode!  A300 
series  hirpianes,  equipped  with  one  or 
more  trimmable  horizontal  stabilizer 
(THS)  attachment  lugs  made  from  2in4 
material,  certificated  in  any  category. 


UMi 


Gompiianda  H  required  as  indicated, 
unless  previously  accomplished. 
To  detect  cracks  and  corrosion  in  the  THS 
attachment  lugs  at  Frame  91  and  to  prevent 
consequent  reduced  structural  integrity  of  the 
horizontal  stabilizer,  accomplish  the 
following: 

A.  Prior  to  the  accumulation  of  1,200 
landings,  or  within  90  days  after  the  effective 
dale  of  this  AD,  whichever  occurs  later, 
unless  previously  accomplished  within  the 
lust  1,200  landings,  perform  a  visual  and  eddy 
oirrent  inspection  of  all  attachment  lugs 
made  from  2014  material,  in  accordance  with 
Airb\i8  Industrie  Service  Bulletin  A30O-53- 
2ri9.  dated  Dece|nber  18. 1989.  Repeat  thes«^ 
inspections  thereafter  at  intervals  not  to 
exceed  1.200  landings. 

Note. — Attachment  lugs  made  from  7075 
material  are  n(>t  affected  by  this  AD. 

B.  If  cracks  ^1  corrosion  are  detected,  prior 
to  further  flight,  repair  or  replace  the  affected 
lugs  in  accnrdaace  with  Airbus  Industrie 
Ser\i(;e  Butletihl  A300-53-2e9.  dated 
December  18. 1)89. 

C.  IrslallatiuB  of  Modification  No.  771.5/ 
1)7222,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A30O-53-270,  Revision  1, 

.dated  February  22, 1990,  constitutes 
tt-rminating  adtlon  for  the  repetitive 
inspections  required  by  paragraph  A  of  this 

AD.  ;; 

D.  An  alternate  means  of  compliance  or 
sJjustment  of  t^e  compliance  lima,  which 
provides  an  ai)Deptable  level  of  safety,  may 
be  used  when  uipproved  by  the  Manager, 
Standardization  Branch,  ANM-1t3.  F.\A 
Transport  Airplane  Directorate. 

Note. — ^The  (request  should  be  submitted 
directly  to  thelManager,  Standardization 
Bi-anch,  ANM-t-tl3,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  l<)lthe  Manager,  Standardization 
B.ranch,  ANM+-|l3. 

E.  Special  !^|ht  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplntnes  to  a  base  in  order  to 

.  comply  with  t|ie  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  ^rvice  documents  from  the 
manufactursr  may  obtain  copies  upon 

'  request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 

■  Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

Issued  in  Renton,  Washington,  on  August 
30, 1990.  I 

LeroyA.Keil4 

Manager,  Trwisport  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc  90-21131  Filed  9-7-90;  8:45  am] 
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DEPARTMENTOF  HEALTH  AND  '' 
HUMAN  SERVICES 

Social  Security  Adminlstrttlon 

20CFR  Part  416 

iRt0S.Na16] 

RIN096O-AC28 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disal>led;  Payment  of 
Benefita  Due  Deceaaed  Reclpienta 

AQENCV:  Social  Security  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Social  Security 
Administration  proposes  to  amend  its 
regulations  to  reflect  section  1631(b)(1) 
of  the  Social  Security  Act  as  amended 
by  section  8  of  Public  Law  9o-f>43.  This 
btatutory  provision  expanded  our 
authority  to  pay  supplemental  security 
income  (SSI)  benefits  due  persons  who 
are  deceased.  Under  this  provision  we 
are  now  authorized  to  pay  SSI  benefits 
due  a  deceased  individual  to  a  surviving 
spouse,  eligible  or  not,  who  lived  in  the 
sime  household  with  the  deceased  in 
the  month  of  death  or  in  the  6  months 
preceding  the  month  of  death.  We  may 
also  now  pay  SSI  beneHts  due  a 
deceased  disabled  or  blind  child  to  the 
parents  who  lived  with  the  child  in  the 
month  of  death  or  in  the  6  months 
preceding  the  month  of  death.  In 
accordance  with  our  expanded  authority 
pay  any  benefits  due.  the  proposed  rules 
provide  that  we  will  continue  to  process 
a  request  for  an  administrative  law 
judge  hearing  or  Appeals  Council  review 
after  the  death  of  the  person  who 
originally  filed  the  action  if  a  spouse  or 
parent  eligible  to  receive  SSI  benefits 
that  may  be  due  the  deceased  individual 
wishes  to  continue  the  proceedings.  We 
are  also  proposing  to  change  our 
regulations  to  clarify  our  longstanding 
procedure  that  if  a  deceased  individual 
has  authorized  interim  assistance 
reimbursement  (lAR)  to  a  State  pursuant 
to  section  1631(g)  of  the  Social  Security 
Act,  we  will  not  dismiss  a  pending 
request  for  hearing  or  Appeals  Council 
review  upon  the  death  of  the  individual, 
even  if  there  are  no  persons  to  pursue 
the  appeal.  This  change  is  unrelated  to 
section  8  of  Public  Law  99-463.  These 
proposed  regulations  also  make  several 
other  changes  that  are  not  required  by 
section  8  of  Public  Law  99-643.  but  , 
which  involve  overpayment  and  • 
underpayment  issues.  . 
DATES:  To  be  sure  thatyotir  comments 
are  considered,  we  must  receive  them 
no  later  than  November  9, 1990. 


ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235  or  delivered  to  die  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  may  be  inspected  during 
these  same  hours  by  making 
arrangements  with  the  person  shown 
below, 

FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  V.  Dudar.  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235,  301-965-1795. 

SUPPLEMENTARY  INFORMATION:  These 

proposed  rules  reflect  section  1631(b)(1) 
of  the  Social  Security  Act  (the  Act),  as 
amended  by  section  8  of  Public  Law  99- 
643,  by  revising  the  circumstances  under 
which  SSI  benefits,  that  may  be  due 
persons  who  have  died,  may  be  paid  to 
S'jrvivors.  Under  these  proposed  rules,  if 
the  deceased  had  a  spouse,  as  spouse  is 
defined  in  §  416.1806,  in  the  month  of 
death  who  was  not  his  or  her  "eligible 
spouse,"  as  def.ned  in  §  416.1601,  that 
spouse  may  be  paid  any  benefits  due  the 
deceased  for  the  month  of  June  1986  and 
for  later  months  if  the  surviving  spouse 
was  "living  in  the  same  household"  with 
the  deceased  in  the  month  of  death  or  in 
the  6  months  precedirig  the  month  of 
death.  These  proposed  rules  do  not 
change  the  current  rules  that  permit 
payment  of  benefits  due  the  deceased 
individual  to  an  eligible  spouse. 

Under  section  1631(b)(l)(A)(i).  a 
spouse  and  the  deceased  where  "living 
in  the  same  household"  if  they  were 
"living  in  the  same  household"  under  the 
rules  for  title  II  lump-sum  death 
payments  made  pursuant  to  section 
202(i)  of  the  Act  in  the  month  of  death  or 
in  the  6  months  preceding  the  month  of 
death.  See  S  404.347.  Since  the  rules  for 
"deeming"  are  more  restrictive  than  the 
rules  in  section  202(i),  an  ineligible 
spouse  who  was  "living  in  the  same 
household"  with  the  deceased  for 
purposes  of  deeming  will  automatically 
meet  the  "living  in  the  same  household" 
test  of  section  202(i). 

When  the  deceased  was  child,  as 
defined  in  §  416.1856,  a  natural  or 
adoptive  parent  may  qualify  for  the 
benefits  due.  A  stepparent  who  was  not 
an  adoptive  parent  cannot  qualify  since 
the  statute  specifies  payment  only  to  a 
parent  or  parents  but  does  not  include 
the  spouse  of  a  parent.  Without  specific 
legislative  authority  or  any  indication  in 
the  legislative  history  that  Congress 
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intended  stepparents  to  quali^r  for 
benefits  due  to  a  deceased  child,  we 
have  no  dear  basis  for  making  such 
payments  U)  stepparents.  Moreoever.  to 
do  so  could  create  coa4>eting  daims  on 
underpayments.  If  the  child  was  living 
with  a  natural  or  adoptive  parent  or 
parents  in  the  month  of  death  or  in  the  6 
months  preceding  the  month  of  deadu 
we  can  pay  that  parent  or  parents  any 
SSI  benefit  due  the  deceased  for  the 
month  of  June  1986  and  for  later  months. 

Under  these  proposed  reulgations,  a 
child  will  be  considered  as  having  been 
"living  with"  his  or  her  parents  if  the 
child  was  in  the  same  household  with 
the  parents  wnder  the  rules  for  deeming 
of  income  in  die  period.  We  considered 
establishing  a  requirement  of  "actual 
physical  cofaabitatioa''  to  establish  that 
the  parents  and  child  Uved  together  in 
the  month  of  death  or  in  the  6  months 
preceding  the  month  of  death.  Instead, 
we  chose  a  policy  that  would  establish 
that  a  child  was  "living  with"  his  or  her 
parents  if  the  child  and  parents  were  in 
the  same  household  under  the  rules  for 
deeming  of  parental  income.  Requirii)g 
actual  physical  cohabitation  would 
create  a  new  definition  of  "fiving  with" 
and  thus  would  complicate  the 
administration  of  the  program.  The 
definition  used  in  "deeming"  uses  the 
general  rule  of  "actual  physical 
cohabitation"  with  some  common  sense 
exceptions  for  "temporary  absences," 
and  this  will  best  effectuate  the  intent  of 
the  amendment.  The  term  survivor  as 
used  in  the  rest  of  this  preamble  refers 
tc  the  spouses  and  parent  we  have 
described  above. 

Determinations  about  any  SSI  ben^ts 
payable  to  stirvivors,  and  how  and  to 
whom  benefits  will  be  paid,  are  "initial 
determinations"  as  defined  in 
S  416.1402.  grring  rise  to  administrative 
and  judicial  appeal  ri^ts.  If  an 
individual  dies  after  requesting  an 
administTative  law  judge  hearing  or 
Appeals  Council  review,  we  will  not 
dismiss  the  request  if  a  spouse  or  parent 
qnaliried  to  receive  any  SSI  benefits  due 
the  deceased  individual  wishes  to 
continue  tiie  proceedings.  We  also  will 
not  dismiss  a  pending  request  for  a 
hearing  or  Appeals  Conncil  review  upon 
the  death  of  the  individual  if  the 
deceased  authorized  intoim  assistance 
reimbursement  to  a  State,  even  if  Aere 
is  not  spouse  or  parent  to  pursue  the 
appeal. 

Proposed  Changes 

Current  rules  at  iS  416.340  and 
416.345  authorize  the  use  of  the  date  of  a 
written  statement  or  oral  inquiry  as  an 
individual's  date  of  application  for  SSI 
benefits.  Current  rules  also  provide  that 
if  the  individual  dies  before  he  or  she 


has  filed  an  application,  the  date  of  the 
written  statement  or  oral  inquiry  will  be 
used  as  the  date  of  application  if  the 
deceased's  eligible  spoase  or  someone 
on  his  or  her  behalf  files  an  SSI 
application,  and  the  eligible  spouse  lived 
with  the  deceased  within  6  months 
immediately  preceding  the  individual's 
death.  The  proposed  regulations  at 
S  S  416.340(d)(2)  and  4316.345(e)(2) 
provide  that  we  will  use  the  date  of  the 
written  or  oral  inquiry  as  the  date  of 
application  if  the  claimant  dies  before 
an  application  is  filed  and  a  surviving 
eligible  or  ineligible  spouse  or  parent  of 
a  blind  or  disabled  child  who  could  be 
paid  the  SSI  benefits  as  a  survivor  or 
someone  or  his  or  her  behalf  files  an  SSI 
application  form  within  the  prescribed 
time. 

Cntrent  rules  at  i  416.533  bar  payment 
of  SSI  benefits  to  a  transferee  or 
assignee  of  an  eligiUe  individual  except 
for  amounts  due  a  State  or  political 
subdivision  as  interim  assistance 
reimbursement.  The  proposed 
regulations  at  {  416.533  provide  that  any 
SSI  benefit  amounts  payable  to 
survivors  are  also  not  subject  to  transfer 
or  assignment. 

We  are  also  clarifying  the  current 
rules  at  i  41&536  to  delete  references  to 
underpayment  amounts  tot  a  "month." 

As  explained  in  the  introductory 
para^aph  in  {  416.536  and  the 
provisions  of  i  416.536.  we  determine 
underpayments  for  a  "period"  rather 
than  by  month.  Further,  the  proposed 
rule  at  i  41&S36  contains  a  phrase 
identical  to  that  now  set  forth  in 
i  416.537(a)  that  explains  when  payment 
of  benefits  is  made.  This  proposed 
change  standardizes  the  rule  as  to  when 
payment  of  benefits  is  to  be  made  for 
undeipaymentB  with  the  role  regarding 
overpayments. 

The  current  rules  at  fi  416.537(bH2) 
provide  that  a  poialty  is  not  an 
adjustment  of  an  overpayment  and  is 
imposed  only  against  any  amount  due 
the  penalized  individual  or,  after  death. 
any  amount  due  the  deceased  which 
otherwise  would  be  payable  to  his  or 
her  surviving  eligible  spouse.  We 
propose  to  revise  the  rules  at 
S  416.537tb){2)  to  provide  that  a  penalty 
is  not  an  adjustment  of  an  overpayment 
and  is  imposed  only  against  any  amount 
due  the  penalized  individual  or,  after 
death,  any  amount  due  the  deceased 
which  otherwise  would  be  paid  to  his  or 
her  survivor. 

The  currrait  rales  at  f  416.538  permit 
no  delay  in  a  determination  and 
payment  of  an  undopayment  otherwise 
due  unless  we  can  make  a 
determination  for  an  apparent 
overpayment  before  the  dose  of  the 


month  following  the  month  in  which  we 
discovered  the  underpayment  The 
proposed  rules  at  1 416.538  tvilL  (1) 
Maintain  oment  tides  regarding 
underpayments  to  eligible  individuais 
and  (2)  add  new  rules  whicii  permit  a 
postponement  to  enable  us  to  resolve  all 
overpayments,  incorrect  payments, 
adjustments,  and  penalties  before  we 
determine  an  underpayment  and  pay 
unpaid  SSI  benefits  to  an  ineligible 
siirvivor  or  to  an  individual  who  is  now 
ineligible.  This  change  is  mtended  to 
provide  additional  time  to  apply  the  rule 
in  S  416.543  accurately  and  thus 
provides  the  best  opportunity  of 
collecting  an  overpayment  from  a 
survivor  or  a  person  who  is  ineligible  for 
SSL  Further,  there  is  not  the  same 
urgency  in  issuing  unpaid  boiefits  to  an 
ineligible  survivor  or  an  ineligible 
individual  as  there  is  to  an  eligible 
individual  because  of  the  general 
absence  of  an  estabhshed  current  need. 
The  current  rules  at  S  416.583  provide 
that  we  can  offset  a  penalty  assessed 
against  an  individual's  benefits  against 
SSI  benefits  due  the  individual  that  are 
otherwise  payable  to  his  or  her 
surviving  eligible  spouse.  The  proposed 
rules  at  |  416.538  provide  that  we  can 
offset  a  penalty  against  SSI  benefits  due 
the  deceased  that  are  otherwise  payable 
to  a  survivor. 

The  current  rules  at  §  416.542(b) 
permit  payment  of  SSI  benefits  due  a 
deceased  individual  only  to  a  surviving 
spouse  who  was  eligible  for  SSI  benefits 
and  was  living  in  the  same  household 
with  the  deceased  in  the  month  of  death 
or  was  not  separated  from  the  individual 
for  8  months  at  the  time  of  death.  The 
proposed  rules  at  S  416.542(b)  will 
permit  payment  to  the  surviving  member 
of  an  eligible  couple,  a  surviving  spouse 
who  was  not  a  member  of  an  eligible 
couple,  or  a  natural  or  adoptive  parent 
(if  the  deceased  was  a  blind  or  disabled 
child)  where  the  requirements  regarding 
living  arrangements  are  met 

The  proposed  rules  at  {  418.542  will 
also  prohibit  payment  of  SSI  benefits 
that  may  be  due  a  deceased  individual 
to  a  person  who  intentionally  caused  the 
death  of  the  individual  and  will  prohibit 
payment  of  such  benefits  to  a  survivor 
who  requests  the  payment  more  than  24 
months  after  the  month  of  the 
individual's  death.  Yhe  first  change  is 
based  on  our  longstanding  policy  of 
prohibiting  a  person  who  intentionally 
causes  the  death  of  another  individual 
from  profiting  from  that  action.  The 
second  change  responds  to  the  need  to 
set  a  reasonable  administrative  limit  on 
the  time  a  survivor  may  request 
payment  of  SSI  benefits  that  may  be  due 
a  deceased  individual  The  limit  is  set  at 


24  months  to  r.ake  the  time  the  same  as 
the  title  II  rule  for  applying  for  lump-sum 
death  benefits  under  S  404.391(b). 

The  current  rules  at  §  418.543  give 
priority  consideration  to  applying  SSI 
benefits  due  a  deceased  individual  and 
payable  to  a  surviving  eligible  spouse 
against  any  overpayment  to  the  spouse 
unless  we  have  waived  recovery.  The 
proposed  rules  at  9  416.543  extend  this 
priority  consideration  to  include  benefits 
due  a  deceased  individual  and  payable 
to  a  survivor  who  has  received  any 
overpayments  unless  we  have  waived 
recovery  of  the  survivor's  overpayment. 

The  proposed  rules  add  the 
determinations  concerning  how  much 
and  to  whom  SSI  benefits  due  a 
deceased  individual  will  be  paid  to  the 

-  list  of  administrative  actions  that  are 
initial  determinations  at  S  416.1402. 
extending  administrative  and  judicial 
appeal  rights  to  those  determinations. 

The  current  rules  at  S  416.1457(c)(4) 
authorize  an  administrative  law  judge 
(AL])  to  dismiss  a  request  for  a  hearing 
if  the  person  requesting  the  hearing  dies, 
there  are  no  other  parties,  and  there  is 
no  information  to  show  that  the 
deceased  may  have  an  eligible  spouse. 
Under  the  proposed  rules  at 
§  416.1457(c)(4).  an  ALJ  may  not  dismiss 
tlie  request  for  a  hearing  of  a  deceased 
individual  if  there  is  an  eligible  spouse 
or  other  survivor  who  could  be  qualified 
to  receive  the  benefits  and  who  wishes 
to  pursue  the  request  for  hearing,  or  if 
the  deceased  individual  authorized 
interim  assistance  reimbursement  to  a 
State  pursuant  to  section  1631(g)  of  the 
Act. 

The  current  rules  at  S  416.1471(b) 
authorize  the  Appeals  Council  to 
'  dismiss  a  request  for  review  if  the 
person  requesting  the  review  or  any 
other  party  to  the  proceedings  dies  and 
the  record  clearly  shows  that  there  is  no 
other  person  who  may  be  the  deceased's 

-  eligible  spouse  who  wishes  to  continue 
the  action. 

Under  the  proposed  rules  at 
1 416.1471(b).  the  Appeals  Council  may 
not  dismiss  the  request  for  review  of  a 
deceased  individual  if  there  is  an 
eligible  spouse  or  survivor  who  could  be 
qualified  to  receive  the  benefits  and 
who  wishes  to  continue  the  action  or  if 
the  deceased  individual  authorized 
interim  assistance  reimbursement  to  a 
State  pursuant  to  section  1631(g)  of  the 
Act. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  there  will  be  no 
significant  costs  in  implementing  these 


proposed  regulations.  We  estimate  the 
cost  (already  budgeted)  for 
implementing  the  legislation  upon  which 
these  rules  are  based  to  be  $3  million 
per  fiscal  year.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  do  not 
impose  recordkeeping  or  reporting 
requirements  on  the  public. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807.  Supplemental  Security 
Income  Program.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Securify  Income  (SSI). 

Dated:  May  3. 1990. 
CwendoKTi  S.  King, 

Commissioner  of  Social  Security. 

Approved.  June  11. 1990. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

Subpart  C  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  416— [AMEHDED] 

1.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1611.  and  ISSlfa).  (d). 
and  (e)  of  the  Social  Security  Act  42  U.S.C. 
1302, 1382.  and  1383(a).  (d).  and  (e). 

2.  Ln  part  416.  subpart  C 

S  416.340(d)(2)  is  revised  to  read  as 
follows: 

S  416.340    Usa  of  dats  of  written  statement 
n  apptlcation  fWng  data. 
•        •        «        «        • 

(d)*  *  • 

(2)  If  the  claimant  dies  after  the 
written  statement  is  filed,  the  deceased 
claimant's  surviving  spouse  or  parent,  if 
the  claimant  is  a  blind  or  disabled  child, 
who  could  be  paid  the  claimant's 
benefits  under  S  416.542(b).  or  someone 
on  behalf  of  the  surviving  spouse  or 
parent  files  an  application  form.  If  we 
learn  that  the  claimant  has  died  before 
the  notice  is  sent  or  within  60  days  after 
the  notice  but  before  an  application 


form  is  filed,  we  will  send  a  notice  to 
such  a  survivor.  The  notice  will  say  that 
we  will  make  an  initial  determination  of 
eligibilify  for  SSI  benefits  only  if  an 
application  form  is  filed  on  behalf  of  the 
deceased  within  60  days  after  the  date 
of  the  notice  to  the  survivor. 

3.  In  part  416,  subpart  C 
f  416.345(e)(2)  is  revised  to  read  as 
follows: 

{416.345    Use  of  data  of  oral  Inquiry  as 


(e)  •  •  * 

(2)  If  the  claimant  dies  after  the  oral 
inquiry  is  made,  the  deceased  claimant's 
surviving  spouse  or  parent  if  the 
claimant  is  a  blind  or  disabled  child, 
who  could  be  paid  the  claimant's 
benefits  under  {  416.542(b),  or  someone 
on  behalf  of  the  surviving  spouse  or 
parent  files  an  application  form.  If  we 
learn  that  the  claimant  has  died  before 
the  notice  is  sent  or  within  60  days  after 
the  notice  but  before  an  application 
form  is  filed,  we  will  send  a  notice  to 
such  a  survivor.  The  notice  will  say  that 
we  will  make  an  initial  determination  of 
eligibilify  for  SSI  benefits  only  if  an 
application  form  is  filed  on  behalf  of  the 
deceased  within  60  days  after  the  date 
of  the  notice  to  the  survivor. 

Subpart  E  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

1.  The  authorify  citation  for  subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1601. 1602, 1611|c;), 
and  1631  (a),  (b),  (d).  and  (g)  of  the  Social 
Security  Act,  42  U.S.C.  1302. 1381. 1381(8). 
1382(c).  and  1383  (a J.  (b).  (d),  and  (g). 

2.  In  part  416,  subpart  E.  §  416.533  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

S  416.533    Transfar  or  Mslgnment  of  . 
iMnefita. 

Except  as  provided  in  S  416.525  and 
subpart  S  of  this  part,  the  Social 
Security  Administration  will  not  certify 
payment  of  supplemental  security 
income  benefits  to  a  transferee  or 
assignee  of  a  person  eligible  for  such 
benefits  under  the  Act  or  of  a  person 
qualified  for  payment  under  (  416.542. 
*        •        •        •        • 

3.  In  part  416.  subpart  E,  S  416.536  is  -* 
revised  to  read  as  follows: 

S  416.536    Underpayments— defined. 

An  underpayment  can  occur  only  with 
respect  to  a  period  for  which  a  recipient 
filed  an  application,  if  required,  for 
benefits  and  met  all  conditions  of 
eligibility  for  benefits.  An 
underpayment  including  any  amounts 
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of  State  wpplementary  payments  which 
are  due  and  adraioistered  by  the  Social 
Secufity  Administntioa.  is: 

(a)  Nonpaysient,  where  payment  vras 
due  but  was  not  owde;  or 

(b)  Payaient  of  kss  than  the  amount 
due.  For  purposes  of  this  section, 
payment  has  been  made  when  certified 
by  the  Social  Security  Administratioo  to 
the  Department  of  the  Treasury,  except 
that  payment  has  not  been  made  where 
payment  has  not  been  received  by  the 
designated  payee,  or  where  payment 
was  returned. 

4.  In  part  416,  subpart  E, 

i  41S.537(bH2)  is  revised  to  read  as 
follows: 

S  418.S37    OvwpayiiMnts~~deflnad. 

«        *        *        *        * 

(b)  •  •  * 

(2)  Penalty.  The  uspositioD  of  a 
penalty  pursuant  to  S  416^24  is  not  an 
adjustment  of  an  overpayment  and  is 
imposed  only  against  any  amount  due 
the  penalized  recipient  or.  after  death, 
any  amount  due  the  deceased  which 
othenvise  would  be  paid  to  a  survivor 
as  defined  in  S  41&542. 

5.  In  part  418.  subpart  E,  {  416.538  is 
revised  to  read  as  follows: 

S  4iauSM    Amownl  of  widwpayfiMnI  or 


(a)  General.  The  amount  of  an 
underpayment  or  overpayment  is  the 
difference  between  the  amount  paid  to  a 
recipient  and  the  amount  of  payment 
actually  due  such  recipient  for  a  given 
period.  An  underpayment  or 
overpayment  period  be^ns  with  the  first 
month  for  which  there  is  a  difference 
between  the  amount  paid  and  the 
amount  actually  due  for  that  month.  The 
period  ends  with  the  month  the  initial 
determinaticm  of  overpayment  or 
underpayment  is  made.  With  respect  to 
the  period  established,  there  can  be  no 
underpayment  to  a  recipient  or  his  or 
her  eligible  spouse  if  more  than  the 
correct  amoont  payable  under  tide  XVI 
of  the  Social  Security  Act  has  been  paid, 
whether  or  not  adjustment  or  recovery 
of  any  overpayment  for  that  period  to 
the  recipient  or  his  or  her  eligible  spouse 
has  been  waived  under  the  provisions  of 
S§  416.550  through  416.555.  A 
subsequent  mitial  determination  of 
overpayment  will  require  no  change 
with  respect  to  a  prior  determination  of 
overpayment  or  to  the  period  relating  to 
such  determination  to  the  extent  that  the 
basis  of  ttie  prior  overpayment  remains 
the  same. 

(b)  Limited  delay  in  payment  of 
underpaid  amount  to  recipient  or 
eligible  surviving  spouse.  Where  an 
apparent  overpayment  has  been 
detected  but  determination  of  the 


overpayment  has  not  been  made  (see 
9  416.558(a)],  a  determination  of  an 
underpayment  and  payment  of  an 
underpaid  amount  which  is  otherwise 
due  cannot  be  delayed  to  a  recipient  or 
eligible  surviving  spouse  unless  a 
determination  with  respect  to  the 
apparent  overpayment  can  be  made 
before  the  dose  of  the  month  following 
the  month  in  which  the  underpaid 
amount  was  discovered. 

(c)  Delay  in  payment  of  underpaid 
amount  to  ineligible  individual  or 
survivor.  A  determination  of 
imderpayment  and  payment  of  an 
underpaid  amount  which  is  otherwise 
due  an  individual  who  is  no  longer 
eligible  for  SSI  or  is  payable  to  a 
survivor  pursuant  to  (  416.542(b)  will  be 
delayed  for  the  resolution  of  all 
overpayments,  incorrect  payments, 
adjustments,  and  penalties. 

(d)  Reduction  of  underpaid  amount 
Any  nnderpayment  amount  othenvise 
payable  to  a  survivor  on  account  of  a 
deceased  recipient  is  reduced  by  the 
amount  of  any  outstanding  penalty 
imposed  against  the  benefits  payable  to 
such  deceased  recipient  or  survivor 
under  section  1831(e)  of  the  Act  (see 

§  416.537(bK2)). 

6.  In  part  416,  subpart  E,  §  416.542  is 
amended  by  revising  paragraph  [b)  aod 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  416.542    tinderpayments— to  wttom 
underpaid  amount  Is  payable. 


(b)  Underpaid  recipient  deceased- 
underpaid  amount  payable  to  survivor. 
If  a  recipient  dies  before  we  have  paid 
all  benefits  due  or  before  the  recipient 
endorses  the  check  for  the  correct 
payment,  we  may  pay  the  amount  due  to 
the  deceased  recipient's  surviving 
eligible  spouse  who  was  Uving  with  the 
underpaid  individual  when  he  or  she 
died  or  was  not  separated  from  him  or 
her  for  6  months  at  the  time  of  death  or 
to  his  or  her  surviving  ineligible  spouse 
who  was  living  with  the  underpaid 
recipient  within  the  meaning  of  section 
202(i)  of  the  Act  (§  404.347)  in  the  month 
he  or  she  died  or  within  6  months 
immediately  preceding  the  month  of 
such  death.  If  the  deceased  underpaid 
recipient  was  a  disabled  or  blind  child 
in  the  month  of  death,  the  underpaid 
amount  may  be  paid  to  the  natural  or 
adoptive  parents  of  the  child  who  lived 
with  the  child  in  the  month  he  or  she 
died  or  in  the  6  months  preceding  death. 
No  benefits  may  be  paid  to  the  estate  of 
any  underpaid  recipient,  the  estate  of 
the  surviving  spouse,  or  to  any  survivor 
other  than  those  listed  above.  Payment 
of  an  underpaid  amount  to  an  ineligible 
spouse  or  to  a  surviving  parent  cannot 


be  made  for  any  months  before  June 
1966.  We  will  not  pay  benefits  to  a 
survivor  who  requests  payment  of  an 
underpaid  amount  more  than  24  months 
after  the  month  of  the  individual's  death. 

(c)  Underpaid  recipient's  death 
caused  by  an  intentional  act.  No 
benefits  due  the  deceased  individual 
may  be  paid  to  a  survivor  found  guilty 
by  a  court  of  competent  jurisdiction  of 
intentionally  causing  the  underpaid 
recipient's  death. 

7.  In  part  416.  subpart  E,  {  416.543  is 
revised  to  read  as  follows: 

$416,543    Underpaymants— applied  to 
reduce  ovarpaymants. 

We  apply  any  underpayment  due  an 
individual  to  reduce  any  overpayment  to 
that  individual  that  we  determine  to 
exist  (see  S  416.558)  for  a  different 
period,  unless  we  have  waived  recovery 
of  the  overpayment  under  the  provisions 
of  S§  416.550  dirough  416.555.  Similarly, 
when  an  underpaid  recipient  dies,  we 
first  apply  any  amounts  due  the 
deceased  recipient  that  would  be 
payable  to  a  survivor  under  §  416.542(b) 
against  any  overpayment  to  the  survivor 
unless  we  have  waived  recovery  of  such 
overpayment  under  the  provisions  of 
§  i  416.550  dirough  416.555. 

Bxanfrie:  A  disabled  child,  eligible  for 
payments  under  title  XVI.  and  his  parent 
also  an  eligible  individual  receiving  payments 
under  title  XVL  were  living  together.  The 
disatiled  child  dies  at  a  time  when  he  was 
underpaid  SlOOi  The  deceased  child's 
underpaid  benefit  is  payable  to  the  surviving 
parent.  However,  since  the  parent  must  repay 
an  SSi  overpayment  of  $225  on  his  own 
record,  the  $100  underpayment  will  be 
applied  to  reduce  the  parent's  own 
overpayntent  to  $125. 

Subpart  N  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1631,  and  1633  of  the 
Social  Security  Act:  42  U.S.C.  1302, 1383,  and 
1838b;  sec.  6  of  Pub.  L  98-480.  98  Stat.  1802. 

2.  In  part  416,  subpart  N.  §  41&1402  is 
amended  by  adding  paragraph  (m)  to 
read  as  follows: 

S  416.1402    Administrative  actions  tttat  arc 
initial  determinations. 

4  *   ,  *  *  * 

(m)  How  much  and  to  whom  benefits 
due  a  deceased  individual  will  be  paid. 

3.  In  part  416,  subpart  N, 

S  416.1457(c)(4)  is  revised  to  read  as 
follows: 

§416.1457    Dismissal  Of  a  request  for  a 

an  administrattve  law  Judsa. 


(c)  *  *  •        II 

(4)  You  die,  tnare  are  no  other  parties, 
and  we  have  no  information  to  show 
that  you  may  have  a  survivor  who  may 
be  paid  benefits  due  to  you  under 
i  418.542(b)  and  who  wishes  to  pursue 
the  request  for  hearing,  or  that  you 
authorized  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act.  The 
administrative  law  judge,  however,  will 
vacate  a  dismissal  of  the  hearing  request 
if,  within  60  days  after  the  date  of  the 
dismissal: 

(i)  A  person  claiming  to  be  your 
survivor,  who  may  be  paid  benefits  due 
to  yo>!  under  §  416.542(b),  submits  a 
written  request  for  a  hearing,  and  shows 
that  a  decision  on  the  issues  that  were 
to  be  considered  at  the  hearing  may 
adversely  a^ect  him  or  her;  or 

(ii)  We  receive  information  showing 
'  that  you  authoriaed  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act. 

4.  In  part  416.  subpart  N,  S  41&1471(b) 
is  revised  to  read  as  follows: 

§416.1471    Dismlesai  by  Appeals  CoundL 

*        •        *        «        • 

(b)  You  die,  there  are  no  other  parties, 
and  we  have  no  information  to  show 
that  you  may  have  a  survivor  who  may 
be  paid  benefits  due  to  you  under 
§  4ie.542(b)  who  wishes  to  ptirsue  the 
request  for  review  or  that  you 
authorized  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act  The  Appeals 
Council,  however,  will  vacate  a 
dismissal  of  the  request  for  review  if. 
within  50  days  after  the  date  of  the 
dismissal: 

(1)  A  person  claiming  to  be  your 
survivor,  who  may  be  paid  benefits  due 
to  you  under  §  416.542(b),  submits  a 
written  request  for  review,  and  shows 
that  a  decision  on  the  issues  that  were 
to  be  considered  on  review  may 
adversely  afl'ect  him  or  her,  or 

(2)  We  receive  information  showing 
that  you  authorized  interim  assistance 


reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act. 

[FR  Doc.  90-21056  Filed  9-7-90;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  90-405,  RM-72321 

Radio  Broadcaating  Sandoea;  Kindred 
andOakas,ND 

AQENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  CERM 
Broadcasting  Corporation,  seeking  the 
substitution  of  Channel  224C3  for 
Channel  223C1,  the  reallotment  of  the 
chaimel  fiom  Oakes  to  Kindred,  North 
Dakota,  and  the  modification  of  its 
license  for  Station  KDDR-FM, 
accordingly.  Channel  224C3  can  be 
alloted  to  Kindred  in  compUance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  46-38-46  and  West  Longitude 
97-00-54.  Canadian  concurrence  is 
required  since  Kindred  is  located  within 
320  kilometers  (200  miles)  of  die  U.S.- 
Canadian border.  In  compliance  with 
Section  1.420  of  the  Commission's  Rules, 
we  will  not  accept  competing 
expressions  of  interest  for  use  of 
Channel  224C3  at  Kindred  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  October  29, 1990,  and  reply 
comments  on  or  before  November  13, 
1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 


addition  to  filing  comments  with  die 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Frank  R.  Jazzo,  Esq., 
Fletcher,  Heald  &  Hildredi,  1225 
Connecticut  Avenue,  NW.,  Suite  400, 
Washington,  DC  20037-2679  (Counsel  to 
petitioner). 

RM  FURTMBI  MFORMATION  CONTACn 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ftoposed  Rule  Making,  MM  Docket  No. 
90-405,  adopted  August  20, 1990,  and 
released  September  5, 1990. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  horn  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  657-3800,  2100  M  Street  NW,  Suite 
140,  Washington,  DC  20037.  Provisions 
of  the  Regulatory  Flexibility  Act  of  1980 
do  not  apply  to  diis  proceeding. 
Members  of  the  public  should  note  that 
firom  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Put  7S 

.  Radio  broadcasting. 
Federal  Communications  Commission. 
Kathlwn  B.  LavUs, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  9(^-21174  Filed  a-7-90:  8:45  am] 
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of  documents  appearing  in  this  sectioa 


DEPARTMEMT  OF  AGRICULTURE 

Office  of  the  Secretary 

Trade  Suepension  Reserve* 

AQCNCV:  Office  of  the  Secretaiy.  USDA. 
ACnOH:  Notice; 

summary:  Notice  is  hereby  given  that 
neither  a  gasohol  feedstock  reserve  nor 
a  food  security  reserve  for  any  storable 
agrictdtural  commodity  will  be 
estabUshed  pursuant  to  section  208(a]  of 
the  Agricultural  Trade  Suspension 
Adjustment  Act  of  1980  at  the  present 
time. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  A.  Riemenschneider,  Deputy 
Assistant  Administrator,  Commodity 
and  Marketing  Programs,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  room  5087  South  Building, 
Washington.  DC  2025a  telephone  (202) 
447-7791. 

SUPPLEMENTARY  INFORMATION:  Section 
208(a)  of  the  Agricultural  Trade 
Suspension  Adjustment  Act  of  1980  (7 
U.S.C  4001(a))  authorizes  the  Secretary 
of  Agriculture  to  establish  a  gasohol 
feedstock  reserve  or  a  food  security 
reserve,  or  both,  for  a  storable 
agricultural  commodity  if  the  President 
or  other  member  of  the  executive  branch 
of  the  Government  restricts  or  suspends 
the  export  of  such  commodity  to  any 
country  or  region  for  reasons  of  national 
security  of  foreign  poUcy  and  if  the 
Secretary  determines  that  the  sanctions 
will  result  in  a  surplus  supply  of  such 
commodity  that  will  adversely  affect 
producer  prices.  Pursuant  to  Executive 
Order  12722,  which  was  later 
superseded  by  Executive  Order  12724. 
the  President  has  restricted  the  export  of 
agricultural  commodities  to  Iraq  for 
reasons  of  national  security  and  foreign 
policy.  Pursuant  to  Executive  Order 
12725,  the  President  has  restricted  the 
export  of  agricultural  commodities  to 
Kuwait  for  similar  reasons.  Despite  the 


imposition  of  these  restrictions.  I  have 
determined  that  neither  a  gasohol 
feedstock  reserve  nor  a  food  security 
reserve  for  any  storable  agricultural 
commodity  will  be  established  at  the 
present  time. 

Authority:  7  U.S.C.  4001(a). 

Signed  at  Washingtoa  DC  on  September  5, 
1990. 

aayton  Yeutter. 
Secretary  of  Agriculture. 
[FR  Doc.  90-21258  Filed  9-6-00;  1:30  pm] 
■UJNO  CODE  M10-104I 


Forest  Service 

Exemption  From  Adminlstrattve 
Appeal 

agency:  Forest  Service,  USDA. 

ACTION:  Exemption  from  administrative 
appeal  Supplement  1  to  Beetledee 
Timber  Sale  Environmental  Analysis, 
Shasta-Trinity  National  Forests. 


r.  The  Forest  Service  is 
exempting  from  appeal  the  decision 
resulting  from  Supplement  Number  1  to 
the  Beetledee  Timber  Sale  Environment 
Assessment  (EA).  Tliis  supplement  is 
being  prepared  in  response  to  the 
damage  from  the  Dee  Fire  of  September 
1989.  During  September  1989.  an  area  in 
the  McCloud  River  Drainage  on  the 
Shasta  Lake  Ranger  District  Shasta- 
Trinity  National  Forests  in  CaHfomia. 
was  burned  by  wildAre  and  now  needs 
restoration.  Proposed  restoration 
consists  of  rehabilitation  of  National 
Forest  System  Lands  (NFSL)  damaged 
by  the  wildfire  and  the  recovery  of  dead 
and  dying  timber  which  is  still 
merchantable. 

The  Dee  Fire  Salvage  Sale  proposes 
salvage  logging  of  approximately  one 
miUion  board  feet  of  dead  timber  from 
45  acres.  Tractor  and  skyline  logging  is 
planned  and  less  than  one-half  mile  of 
road  construction  will  be  required  to 
remove  fire  affected  timber.  Restoration 
activities  include  erosion  control 
activities,  and  reforestation  with  conifer 
seedlings. 

Any  further  delay  in  the  activities 
necessary  to  restore  these  damaged 
lands  or  remove  this  salvageable  timber 
will  result  in  degradation  of  the  physical 
condition  of  the  burned  lands  and  a 
substantial  deterioration  of  the  fire- 
damaged  timber. 


Due  to  the  length  of  time,  it  has  taken 
to  develop  an  acceptable  restoration 
and  rehabilitation  program  (including 
the  development  of  a  biological 
evaluation  for  spotted  owls)  and  to 
properly  evaluate  its  effects,  the  time 
remaining  for  program  accomplishment 
has  become  critical.  Additional  delay 
would  result  in  further  damage  to 
resources,  and  a  significant  loss  of  the 
salvageable  timber  volume  and  value. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  from  appeal  the 
decision  for  the  Supplement  Number  1  to 
the  Beetledee  Timber  Sale  EA.  The 
decision  authorizing  the  Dee  Fire 
Salvage  Sale  will  not  be  subject  to 
administrative  appeal  and  review. 

EFFECTIVE  DATE:  This  decision  is 
effective  September  10, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore.  Timber 
Management  Staff  Director.  Pacific 
Southwest  Region  USDA  Forest  Service. 
630  Sansome  Street  San  Francisco,  CA 
94111,  (415)  705-2648,  or  to  Wayne  Eddy, 
District  Ranger,  Shasta  Lake  Ranger 
District,  6543  Holiday  Road,  Redding. 
CA  96003,  (916)  275-1587. 

ADOmONAL  INFORMATION:  The  majority 
of  the  Dee  Fire  was  within  the  Beetledee 
Timber  Sale  Area  and  those  fire- 
affected  lands  are  currently  being 
treated  for  salvage  and  rehabilitation  by 
use  of  a  catastrophic  modification  to  the 
Beetledee  Timber  Sale  Contract  The 
Dee  Fre  Salvage  Timber  Sale  is  within 
the  environmental  analysis  area  for  the 
Beetledee  Timber  Sale,  and  adjacent  to 
that  sale.  Hie  EA  supplement,  which  is 
the  subject  of  this  exemption,  addresses 
analysis  for  those  adjacent  fire-affected 
lands.  The  decision  for  the  supplement 
will  be  issued  in  early  September  1990. 

The  anlaysis  of  the  rate  of 
deterioration  of  the  dead  and  damaged 
timber  indicates  that  approximatley  300 
MBF,  with  an  estimated  stumpage  value 
of  $46,420,  will  be  lost  to  decay  as  result 
of  delay  required  to  resolve  an 
administrative  appeal.  The  delay  would 
also  result  in  a  loss  of  National  Forest 
Receipts  to  Counties,  as  well  as 
employment  opportunities  generated 
from  harvest.  Additionally,  the 
reforestation  of  an  estimated  45  acres  of 
suitable  land  would  be  delayed  at  least 
another  year,  further  reducing  the 
opportunity  for  successful  reforestation. 


Dated:  September  5. 1980. 
David  M  lay. 

Deputy  Regional  Forests. 

[FR  Doc.  90-212M  Filed  9-7-SO;  8.-45  am) 

BlUJNa  COOa  341»«t-« 

Rural  Eiectrfflcalion  Administration 

intent  to  Prepare  an  Environmental 
Assesament  and  Conduct  a  PubOe 
Information  Itoeting  for  a  Proposed 
Project  in  Teller  and  Park  Counties,  CO 

AOENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  intent  to  conduct  a 
public  information  meeting  and  prepare 
an  environmental  assessment 

summary:  The  Rural  Electrification 
Administration  (REA).  in  cooperation 
with  the  Forest  Service  (FS),  intends  to 
conduct  a  public  information  meeting 
and  prepare  an  Environmental 
Assessment  (EA)  in  connection  with  a 
project  proposed  by  Intermountain  Rural 
Electric  Association  (IREA)  of  Sedalia. 
Colorado.  IREA  is  proposing  to 
construct  a  115  kV  transmission  line 
fi*om  the  Tarryall  area  in  Park  County  to 
its  Divide  Substation  in  Teller  County. 
The  project  will  be  initially  operated  at 
69  kV.  REA  approval  for  the  project  is 
required  and  a  FS  permit  is  required  for 
all  of  the  right-of-way  crossing  through 
the  Pike  National  Forest 

DATES:  REA  and  FS  will  conduct  a 
public  information  meeting  at  the 
following  location:  Divide  Community 
Center,  Intersection  of  U.S.  Highway  24 
ft  County  Highway  67.  Divide.  Colorado, 
on  September  27, 1990,  at  7  p.m. 

ADDRESSES:  All  interested  parties  are 
invited  to  submit  written  comments  (m 
the  environmental  aspects  of  the 
proposed  project  to  REA  or  the  FS  prior 
to,  at  or  within  30  days  after  the  meeting 
in  order  for  the  comments  to  be  part  of 
the  formal  record.  Written  comments 
concerning  the  environmental  aspects  of 
the  project  should  be  sent  to: 
Mr.  Martin  G.  Seipel.  Director. 
Southwest  Area — ^Electric.  Rural 
Electrification  Administration,  room 
0207,  Agriculture  South  Building,  14th 
and  Independence  Avenue, 
Washingtoa  DC  20250. 
Mr.  Clint  Kyhl,  South  Park  Ranger 

District  Pike  National  Forest  box  219. 
'   Fairplay,  Colorado  80440. 
FOR  FURTHER  SIFORMAHON  CONTACT. 
Mr.  Martin  G.  Seipel,  Director, 
Southwest  Area — Electric,  above 
address,  telephone:  (202)  382-6848,  or 
'  Mr.  Clmt  Kyh^  South  Paric  Ranger 
District  above  address,  telephone:  (710) 
836-2031. 


SUFPtEMENTAHY  INTOWMATIOW.  REA.  fal 
order  to  meet  its  requirements  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C 

4321  et  seq.],  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1506)  and  REA 
Environmental  Pobdes  and  Procedures  7 
CFR  part  1794,  hereby  gives  notice  that 
it  intends  in  conjunction  with  the  FS,  to 
conduct  a  pubUc  information  meeting 
and  prepare  an  EA  for  the  construction 
and  operation  of  the  Tarryall-Divide 
Transmission  Line  Project  The  proposed 
project  will  be  located  in  Park  and 
Teller  Counties,  Colorado.  REA  may 
provide  financing  assistance  for  the 
project  and  FS  will  consider  granting  a 
right-of-way  permit  for  those  sections  of 
the  project  crossing  the  Pike  National 
Forest 

Alternatives  to  be  considered  by  REA 
and  the  FS  may  include  among  other 
options:  (1)  No  action,  (2)  energy 
conservation,  (3)  localized  generation, 
(4)  alternative  routes,  and  (5)  alternative 
structure  designs. 

The  public  meeting,  conducted  by 
representatives  of  REA  and  the  FS,  will 
be  held  to  solicit  pubUc  input  and 
comments  on  the  nature  of  the  proposed 
project  alternative  routes,  any 
significant  issues  and  enviroiunental 
concerns  that  should  be  addressed  in 
the  EA.  Details  of  four  alternative  routes 
will  be  identified  in  newspaper  notices 
prior  to  the  meetings.  Requests  for 
additional  information  concerning  the 
meeting  may  be  directed  to  REA  or  the 
FS  at  the  addresses  noted  above. 

REA's  approval  or  FS's  granting  of  a 
right-of-way  permit  will  be  subject  to 
and  contingent  upon  reaching 
satisfactory  conclusions  with  respect  to 
the  enviroimiental  effects  of  the  project 
and  final  action  will  be  taken  only  after 
compliance  with  environmental 
procedtu-es  required  by  NEPA  have  been 
satisfied. 

Dated:  September  4, 1990. 
John  H.  Amaaen, 

Aaaistant  AdaiiniMtratoi'—Electric. 
[FR  Doc  90-21160  Filed  9-7-fla(  &-4S  am] 

BtUINQ  CODE  S4W-1S-« 


Soil  Conservation  Service 

Falrforest  Creek  Watershed,  South 
Carolina 

agency:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  intent  to  deauthorize 

Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Uw  83-566,  and  die  Soil 


Conservation  Service  Guidelines  (7  CFR 
part  622).  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Fairforest  Creek 
Watershed  project,  Spartanburg  and 
Union  Counties,  South  Carolina. 

FOR  further  information  CONTACT: 

Billy  Abercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street  Room 
950.  Columbia,  South  Carolina  29201. 
telephone  (803)  765-5681. 

SUPPLEMENTARY  INFORMATWN:  A 

determination  has  been  made  by  Billy 
Abercrombie  that  the  proposed  works  of 
improvement  for  the  Fairforest  Creek 
project  will  not  be  installed.  The 
sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Billy  Abercrombie,  State 
Conservationist  at  the  above  address 
and  telephone  number.  No 
administrative  action  on  implementation 
of  the  proposed  deauthorization  will  be 
taken  until  60  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domeatic  Assii lance 
Program  No.  10.904.  Watershed  Prelection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  state  and 
local  dearingboiMe  review  of  Federal  and 
federally  aaaiated  progranu  and  proiecti  is 
applicable.) 

Dated:  August  24, 19ga 
Billy  Abercrondiie, 
State  ConvenationiaL 
(FR  Doc.  90-21141  Filed  0-7-40;  8:45  am) 

MIXHW  COOC  MIO-M-H 


CHRISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 

Meeting 

AGENCY:  Christopher  Columbus 
Quincentenary  Jubilee  Commission. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  a  presidential  commission 
established  in  1984  (Pub.  L  98-375).  The 
meeting  will  be  held  in  Washington,  DC 
and  will  be  chaired  by  Commission 
Chairman  John  N.  Goudie. 
DATES:  Committee  Meetings:  Tuesday, 
September  11. 1990.  bom  11:30  a  jn.  to 
1:30  p.m..  Program  Committee  (Closed): 
Tuesday,  September  11, 1990.  from  12 
p.m.  to  2  p.m.,  Public  Relations  and 
Events  Committee  (Closed);  Tuesday. 
September  11, 1900,  from  3  p.m.  to  5 
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p.in..  Culture  Committee  (Closed); 
Tuesday,  September  11, 1990,  from  3:30 
p.m.  to  5:30  p.m.,  Finance  Committee 
(Closed):  Wednesday.  September  12, 
1990,  from  B  a.m.  to  9  a.m..  Maritime 
Committee  (Closed).  Plenary  Session 
(morning  session),  from  9  a.m.  to  12:30 
p.m.  (Closed);  Plenary  Session 
(afternoon  session),  from  1:30  p-m.  to  5 
p.m.  (Closed). 

Aooncsscs:  All  meetings  will  be  held  at 
One  Washington  Circle  Hotel,  1 
Washington  Circle,  Washington.  DC 
20037. 

FOR  RJHTHEII INFOIUMATION  CONTACT 
Raul  de  Quesada.  Director,  (202)  632- 
1992. 

SUPPLEMENTARY  mPORMATKHC  The 
Commission  will  review  proposals  for 
endorsement  submitted  by  interested 
individuals  and  organizations. 

Raul  da  QiMsaiia, 

Director. 

(FR  Doc.  90-21143  Filed  9-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Adminlstnrtlon 

[A-351-605]  . 

Frozan  Concantralad  Oranga  Jtiica 
From  BrazH,  Fratmlniiry  RaauKs  and 
Tarmlnatton  In  Part  of  Antidumping 
Duty  Admlnlatratlva  Raview 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 


UMI 


:  In  response  to  a  request  by 
respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  BraziL 
The  review  covers  four  producers  and/ 
or  exporters  of  this  merchandise  to  the 
United  States  and  the  period  May  1, 
1988  through  April  30, 1988.  We 
preliminarily  determine  the  wei^ted- 
average  dumping  margins  for  this  period 
to  range  from  zero  to  0.06  percent 
Because  Frutropic  S.A.,  Citrovale  S.A.. 
and  Branco  Peres  Citrus  S.A.  withdrew 
their  requests  for  review,  we  are 
terminating  the  review  with  respect  to 
those  firms.  We  invite  interested  parties 
to  comment  on  these  preliminary  results. 

■>PECn¥l  date:  September  la  199a 
PON  puNther  wpormmtion  contact: 
Philip  Pla  or  Paul  McGarr,  Office  of 
Countervailing  Compliance,  . 


International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-2786. 
SUPPLEMENTARY  NIFORMATION: 

Background 

On  May  3. 1989,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (54  FR  18018)  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil 
(52  FR  16426;  May  5, 1987).  In  May  1989, 
seven  respondents,  Citrosuco  Paulista 
S.A.,  Cargill  Citrus  Ltda..  Coopercitrus 
Industrial  Frutesp  S.A.,  Montecitrus 
Trading  S.A.,  Frutropic  S.A.,  Citrovale 
S.A..  and  Branco  Peres  Citrus  S.A., 
requested  an  administrative  review  of 
the  order.  We  initiated  the  review, 
covering  the  period  May  1, 1988  through 
April  30, 1989.  on  June  21, 1989  (54  FR 
26069).  Because  Frutropic  SA..  Citrovale 
S.A..  and  Branco  Peres  Citrus  S.A. 
subsequently  withdrew  their  requests 
for  review,  the  Department  is 
terminating  the  review  of  their  sales  for 
this  period.  The  Department  has  now 
conducted  the  review  for  the  remaining 
companies  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930  (the  Tarift 
Act).  The  final  results  of  the  last 
acfaninistrative  review  were  published 
on  lune  29. 1990  (05  FR  26721). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  frozen  concentrated  orange 
juice  (FCOJ)  from  Brazil.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  165.29  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS).  The  merchandise  is  currently 
classiHable  under  item  2009.11.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUS  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  May  1, 
1988  through  April  30. 1988  and  four 
producers  and/or  exporters  of  Brazilian 
FCOJ  to  the  United  States:  Citrosuco 
Paulista  S.A.,  Cargill  Citrus  Ltda.. 
Coopercitrus  Industrial  Frutesp  S.A., 
and  Montecitrus  Trading  S.A. 

The  review  of  this  period  with  respect 
to  Frutropic  S.A..  Citrovale  S.A.,  and 
Branco  Peres  Citrus  &A.  is  being 
terminated. 

United  States  Price 

In  calculating  the  United  States  price, 
we  used  both  purchase  price  and 
exporter's  sales  price  (ESP)  as  defined  in 
section  772  of  the  Tariff  Act  Purchase 
'  price  was  used  for  those  sales  to  the 
United  States  which  were  made  prior  to 


importation,  while  exporter's  sales  price 
was  used  for  those  sales  which  were 
made  after  importation. 

Purchase  price  was  based  on  the 
packed  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States.  ESP 
was  based  on  the  packed  delivered 
price  to  the  first  unrelated  purchaser  in 
Uie  United  States.  For  purchase  price 
sales,  where  applicable,  we  made 
deductions  for  Brazilian  brokerage 
expenses,  discounts,  export  taxes,  port 
fees,  foreign  inland  freight  and 
insurance.  For  ESP  sales,  we  made 
deductions  for  discounts,  W.S.  duty  and 
Customs'  fees,  harbor  maintenance  fees. 
U.S.  inland  freight  and  insurance, 
brokerage  and  handling  expenses,  ocean 
freight  and  marine  insurance,  credit 
expenses  and  indirect  selling  expenses. 
Where  foreign  market  value  was  based 
on  home  market  prices,  we  made  an 
addition  to  U.S.  price  for  taxes  which 
were  not  collected  by  reason  of 
exportation  of  the  merchandise  to  the 
United  States.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Mariiet  Value 

The  Department  based  foreign  market 
value  on  ex-factory  or  delivered  prices 
to  unrelated  purchasers  in  the  home 
market  or  on  third  country  f.o.b.  prices, 
in  accordance  with  section  773  of  the 
Tariff  Act  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
marine  insurance,  and  export  taxes. 
Where  applicable,  we  deducted  foreign 
packing  expenses  and  added  U.S. 
packing  to  home  market  price  (packing 
costs  were  not  incurred  on  bulk  sales). 
We  adjusted  foreign  market  value  for 
differences  in  credit  expenses,  post-sale 
warehousing  expenses,  indirect  taxes, 
and  differences  in  the  physical 
characteristics  of  the  merchandise. 

In  the  case  of  comparisons  to  ESP 
sales,  we  made  an  adjustment  for 
indirect  selling  expenses,  limited  by  the 
amount  of  indirect  selling  expenses 
incurred  in  the  United  States.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  weighted-average  margins 
exist  for  the  period  May  1, 1988  through 
April  Sa  1989: 


Manutecturer/Exportar 


CHnMuco  Paulista  SA ~ 

CargW  Citrua  Uda. ~- 

Coopercttrua'  Induatrial  Frmaap  SA:- 
Montoettnw  Tradktg  &A. ................ — 


Margin 
(parcanQ 


0.06 


ZOfO 
Z6CO 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Cu.stoms  Servioa. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  because  there 
was  no  margin  fbr  Cargill  Citrus  Ltda., 
Coopercitrus  Industrial  Frutesp  S~A.  and 
Montecitrus  Trading  S.A.,  and  the 
margin  for  Citrosuco  Paulista  S.A.  was 
de  minimis,  no  cash  deposit  will  be 
required  for  these  manufacturers.  For 
shipments  from  the  remaining  known 
maniifacturers  or  exporters  not  covered 
by  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  established  in 
the  final  results  of  the  last 
administrative  review  (55  FR  26721;  June 
29, 1990)  or  the  antidumping  duty  order 
(52  FR  1G426;  May  5. 1987),  as 
applicable.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  Or  prior  reviews,  whose 
fij'sf  shipments  occurred  between  May  1, 
1988  and  April  30, 1989,  and  who  is 
unrelated  to  any  reviewed  Hrm,  a  cash 
deposit  shall  not  be  required.  These 
deposit  requirements/waivers  are 
effective  for  all  shipments  of  Brazilian 
FCO}  entered,  cr  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubdtcation  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  io  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  ten  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  353.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 


issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(aKl)) 
and  19  CFR  353.22. 

Dated:  August  31, 1990. 
Eric  I.  Garfiinkel, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  90-21111  Filed  »^7-e0: 8:45  am) 

■NXWia  CODE  3610-OS-M 

(A-122-0201 

Pig  Iron  From  Canada  Revocation  of 
Antidumping  Finding 

agency:  International  Trade 
Administration/  Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  has  determined  to  revoke  the 
aatidumpins  finding  on  pig  iron  from 
Canada,  because  it  is  no  longer  of  any 
interest  to  interested  parties. 
EFFECTIVE  DATE:  July  2, 1990. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Michael  J.  Heaney  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-4195/ 
5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  2, 1990,  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  its 
intent  to  revoke  the  antidumping  Hnding 
on  pig-iron  from  Canada  (36  FR  13780, 
July  24, 19711. 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  listed 
on  the  service  list  Interested  parties 
who  might  object  to  the  revocation  were 
provided  the  opportunity  to  submit  their 
comments  no  later  than  30  days  from  the 
date  of  publication. 

Scope  of  the  Finding 

The  United  States,  under  the  auspicies 
of  the  Custom  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of,  customs 
nomenclatiue.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedules  (HTS),  as 
provided  for  in  section  1201  el  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All'' 


merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classiBed  solely 
according  to  the  appropriate  HTS  item 
numbers.  Imports  covered  by  this 
finding  are  shipments  of  pig  iron,  which 
is  used  in  steel  production  and  in  the 
iron  foundry  industry  for  making  iron 
castings  such  as  pipe,  automobile 
castings,  and  machine  parts.  Through 
1988,  such  merchandise  was  classifiable 
under  item  numbers  606.1300  and 
606.1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  7201.10.00. 
7201.20.00,  7201.30.00,  7206.10.00,  and 
7206.90.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  or  order  if  the 
Secretary  of  Commerce  concludes  that 
the  finding  or  the  order  is  no  longer  of 
interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  or  order  when  no 
interested  party  has  requested  an 
administrative  review  for  four 
consecutive  periods  {19  CFR 
353.25(d)(4)(i)(199e))  and  when  no 
interested  party  objects  to  the 
revoca  tion. 

In  this  case,  we  received  no  requesfs 
to  conduct  an  administrative  review 
pursuant  to  oiu'  notices  of  Opportunity 
to  Request  Administrative  Review  for 
four  consecutive  periods  (52  FR  25455. 
July  7, 1987;  53  FR  26298.  July  12, 1988;  54 
FR  27920,  July  3. 1989;  55  FR  28273,  July 
10, 1990).  Furthermore,  we  received  no 
objections  to  our  notice  of  intent  to 
revoke  the  antidumping  finding  (55  FR 
27291).  Based  on  these  facts,  we  have 
concluded  that  the  antidumping  finding 
covering  pig  iron  from  Canada  is  no 
longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  finding  in  accordance 
with  19  CFR  353.25(d)(4)(iii). 

The  revocation  applies  to  all 
unliquidated  entries  of  pig  iron  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
July  2, 1990.  Entries  made  during  the 
period  July  1, 1989  through  July  1, 1990 
w^ill  be  subject  to  automatic  liquidation 
in  accordance  with  19  CFR  353.22(e). 
The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  2, 1990,  without  regard  to 
antidumping  duties,  and  to  refund  any 
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estiinated  antidanping  duties  ooUeded 
with  respect  to  thcMe  entries. 

This  notioe  is  in  accordance  with  19 
CFIt  353.25. 

Dated  August  2S,  \WD. 
Fnndt  |.  Saflac 

Acting  Assistant  Seaeiary  for bnpori 

AdministratioD. 

{FR  Doc.  90-21110  Filed  9-7-«k  •:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuetnant  of  Import  UmMa  for 
Certain  Cotton,  Wool  Man-Mado 
Silk  Blend  and  Ofliar  VagetiMe  Fiber 
Textilee  and  TextU*  Producta 
Produced  or  Manufactured  In  the 
People's  Repulillc  of  Cttina 

September  4. 1990. 
agency:  Committee  for  the 
Implemeaiatioa  of  Textile  Agreements 
(CITA). 

ACnOK  Issuing  a  directive  to  the 
Comoiisatoner  of  Customs  adjusting 
limits. 

EFFECnvE  DATE  September  11, 199a 

FOR  FURTNER  MFORMAtMM  CONTACR 
Janet  Heinzen.  International  TTade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Cooimeree, 
(202)  377-4212.  For  information  on  the 
quota  states  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  tiie 
bulletin  boards  of  each  Costoms  pott  or 
call  (202)  566-662S.  For  infonnation  on 
embargoes  and  qtnta  re-openings,  call 
(202)377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autbority:  Executive  Order  11651  of  March 

3. 1972.  as  amended:  aection  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1BS4). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  canyforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fedsnl  Kegister  notice  54  FR  50797. 
published  on  December  11. 1989).  Also 
see  54  FR  52047,  published  on  Decefflber 
20,1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisiims  of  dw  bilateral 
agreement  but  are  dengned  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

"*™|*  |.  Msit^Ba. 

Acting  Chairman,  Committee  for  the 

Implementation  ofTextik  Agreements. 

COKfMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

September  4, 19B0. 

Commissioner  of  Customs, 
Department  of  the  Treaemy, 
Washington.  DC  20229. 

Dear  Coauuseioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
E)ecember  14, 1989,  issued  to  you  by  tiie 
Chairmaa  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  tlw  period  January  1, 1990 
through  Decemiier  31, 1990. 

Effective  on  September  It.  1990  you  are 
directed  to  adjust  the  Kmits  for  the  following 
categories,  as  provided  under  tlie  terms  of  the 
conent  bilateral  agreement  between  tlie 
Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Categoiy  levels  not  in  a 
group 

Adjusted  12-niontti 
limil' 

SKW       1  ii-»  •       ....-._ 

583.436  ktoflrams. 

9«> 

2,460.868  Mograws. 

1\^ 

43368  dozen. 

444  ...„ „.    

111J)84  nurnbers. 

63S    

f^lim 

2,294j0e2  doan. 

642 „ 

659-C» 

659-H  » 

659-S  ♦ 

831          .   „ 

286,821  dozea 
294,940  Ulograins. 
2.395.634  Mtograms. 
538.538  kilograms. 
351,761  dozen  pairs 

635 _.-      ., 

•9;66l  dozen. 

141,744  dozea 

847 _ ., 

1,103,717  dozea 

•The 


*  Category 
6103.23.0055, 
610a48.3036. 
6104.69.3014. 
6203.43.2010. 
6203.49.1000. 
62iaia4015. 
6211.43.0010. 

'Calagoiy 
6SOa00.9030. 
6505.90.5060. 
6905.90.6060. 

*ClBgory 
6112.31.0010. 
6112.41.0020. 
6211.11.1010. 
6211.12.1020. 


toaooounl  to 

after  OecwntMr  31.  I9ea 
659-C:      only      HTS      numbers 
6103.43.2020.         6103.46.2000, 


6104.63.1020. 
6114Ja3040. 
6203.43.2090, 
62D4.83.1StQ, 


6104.69.1000, 
6114J0.30S0. 
6203.49.1010, 
8204J811010, 


6211J3JX>ia     6211.3X0017     and 


only       HTS 
65040)0.9015.         6504.0a906Q, 
6505.90.6080,     6505.90.7060    and 


659-S:       only       HTS 

6112.31.0020.         6112.41.0010. 

6112.41.0030.         6112.41.0040, 

6211.11.1020.     6211.12.1010     and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  with  the  foreign  affain 
excepdoo  to  tiie  mlemaking  proviMoos  of  S 
U.S.C.  553(aXl). 

Sincerely. 

Phillip  {.  MarteUo, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  90-21142  Filed  9-7-00;  ftSS  am] 
MUNM  COOK  asiomn-a 


DEPARTMBrr  OF  DEFENSE 
PubHe  InfonMrtlon  OoMcSon 


AcmN:  Notice. 
The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 
following  proposal  for  tnjUection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]. 

Title,  applicable  form,  and  applicable 
OMB  control  nuaiber.  Freight  Carrier 
QualificatioQ  Statement/Required 
DocumenU  MT  Forms  377-R.  37»-R. 
379-Si  3aO-R,  3«l-R,  381-2-R  and  381-3- 
R. 
Type  of  request-  New. 
Average  burden  hours/minutes  per 
response:  16  Hours. 

Responses  per  respondent'  One  per 
respoadenL 
Number  of  respondents:  1,400. 
Annual  burden  hours:  22.400. 
Annual  responses:  1,400. 
Needs  and  uses:  Information  is  vital  in 
determinii^  capability  to  perform 
quality  service  transporting  DOD  freight 
Will  furnish  MTMC  information  to 
determine  if  individuals  or  associated 
companies  are  affiliated  with 
Government-debarred  carriers.  Will  also 
reflect  carrier's  financial  stability.  There 
is  no  other  reporting  system  for  Class  III 
carriers. 

Affected  public  Businesses  or  other 
foTiMofit 
Frequency:  On  Occasion. 
Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 
OMB  desk  officerHt.  Tunothy  Sprehe 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  OfRoer. 
room  3235.  New  Executive  Office 
Building.  Washington.  DC  20603. 

DOD  clearance  officer  Mr.  William  P. 
Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  Virginia,  22202-4302, 

Dated:  September  4. 1990. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  90-21153  Filed  9-7-W:  8:45  amj 
WLUMO  COOS  SStS-OMI 


Offica  of  tha  8«cratary  of  Daf  anaa 

DOD  Advisory  Group  on  Elactron 
Davicaa;  Advisory  Commlttaa  Maating 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

dates:  The  meeting  will  be  held  at  0900, 
Thursday,  11  October  1990. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Slater,  AGED  Secretariat.  201 
Varick  Street,  New  York,  NY  10014. 

SUPPIEMENTART  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defease 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
i>^view  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
liiboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
fXiblic  Law  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II  10(dK1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concpms  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public.  I 

Dated:  Septeiji  >er  4, 1990. 
L.M.  Bynum.     | 

A  Itemate  OSD  Federal  Register  Liaison 

Officer,  Departnient  of  Defense. 

|FR  Doc.  90-21166  Filed  9-7-90;  8:45  am] 

SIUINQ  CODE  3S1S-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  l/leeting 

summary:  Working  Group  A  (mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(.AGED)  announces  a  closed  session 
meeting.  | 

DATES:  The  nleethig  will  be  held  at  0900. 
Thursday,  4  October  1990. 

AIWRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 


Services.  Inc..  2940  Presidential  Drive. 
Suite  2ia  Fairbom.  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  F.  Terry,  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307,  Arlington, 
Virginia  22202. 

SUPFLEMENTARV  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  die  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Mihtary  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  details  of  classified 
defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463.  as  amended,  (5 
U.S.C.  App.  II  10{d}(1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  4, 1990. 
L.M.  Bynum,  ! 

A  Itemate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Dot;.  90-21156  Filed  »-7-9a  8:45  am) 
wuiNQ  coos  asio-oi-« 


DOD  Advisory  Group  on  Elactron 
Da  vices 

Advisory  Committee  Maating 

SUMMARY:  Working  Group  C  (mainly 
Opto  Electronics)  of  llie  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
annoimces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900, 
Tuesday  and  Wednesday,  9-10  October 
1990. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  2940  Presidential  Drive. 
Suite  210,  Fairbom,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307.  Arlington, 
Virginia  22202, 

SUPFI.EMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 


provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)(1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  5S2b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

rtBiad:  September  4, 1990. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  90-21157  Filed  9-7-90;  8:45  am| 
WUMO  coos  *sio-ei-M 


Defense  Science  Board  Task  Force  on 
Chemical  Weapons  Policy 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Chemical  Weapons 
Policy  will  meet  in  closed  session  on 
September  19, 1990  at  the  Pentagon, 
Ariington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  consider  a  possible  US  and  Soviet 
agreement  on  banning  the  use  of 
chemical  weapons. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II,  (1982)),  it  has  been 
determined  that  Uiis  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1082).  and  Uiat 
accordingly  this  meeting  will  be  closed 
tn  the  pubUc 
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Dated:  September  4.  Ifl9a 
LindbM-Byma. 

Alternate  OSD  Federal  RegigterLiahon 
C^icer.  Departmeat  ofDefiense. 
[FR  Doc  SO-^154  Filed  9-7-m  8:45  em] 


Deftartment  of  tha  Army 

Anny  Sdanea  Board;  Ctoaed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  tin  Committse:  Araty  Science 
Board  (ASB). 

Dates  of  Meeting:  25  September  1990. 

Time:  0900-1400  kours. 

Plaoe:  Fort  Knox.  Kentucky. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Qedromagnetic  and 
Electroftennal  Technologies  will  meet  to 
review  Armor/ Antiarmor  topics  and  threat 
projections.  This  meeting  will  l>e  closed  to  the 
public  in  accordance  with  section  552(c)  of 
Title  5,  U.S.C.,  speciflcally  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C.  appendix  2. 
subsection  10(d).  The  classified  and 
unclassifled  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrator  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
0781/0782. 
Saffy  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
[FR  Doc.  90-21286  Filed  9-7-90;  8:45  am] 
MLLRta  COOE  t71«-MI 


DEPAfmNENT  OF  ENERGY 

Fefleral  Energy  Regulatory 
Commiaaion 

[Docket  N&  TQ90-«-63-000] 

Carnegie  Natural  Gaa  Co.;  Propoaed 
Ctiangea  In  FERC  Gaa  Tariff 

August  31. 199a 

Take  notice  that  on  August  29. 1990, 
Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  substitute  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Second  Substitute  Ninth  Revised  Sheet  No.  8 
Second  Substitute  Ninth  Revised  Sheet  No.  9 

Carnegie  states  that,  pursuant  to 
9  154  JOB  of  the  Commission's 
regulations  and  the  Commission's  Order 
Nos.  483  and  483-A,  it  is  proposing  an 
Out-of-Cycle  PGA  to  reflect  recent  rate 
changes  implemented  by  its  pipeline 
supplier— Texas  Eastern  Transmission 
Corp. — and  revised  projections 


regarding  spot  gas  usage  and  prices.  The 
revised  rates  are  proposed  to  become 
effective  September  1, 1980,  and  reflect 
the  following  (Aanges  from  Carnegie's 
last  fully-supported  PGA  filing  in  Docket 
No.  TQ90-3-63-000:  a  $.2903  per  Dth 
decrease  in  the  conmtodity  comptments 
of  its  LVWS  and  COS  Rate  Schedules:  a 
$.2874  per  Dth  decrease  in  the 
conunodity  component  of  its  LVIS  Rate 
Schedule:  a  $.0036  per  Dth  decrease  in 
the  D-1  component  of  its  LVWS  and 
CDS  Rate  Schedules,  and  $.0006  per  Dth 
increase  in  the  D-Z  component  of  its 
LVWS  and  CDS  rates.  Carnegie  also 
proposes  to  decrease  its  DCA  charge  by 
SjOOOI  per  Dth.  Carnegie's  negative 
$.0208  surcharge  to  the  comnwdity 
components  of  its  sales  rates  remains 
unchanged.  Carnegie's  Standby 
Adjustment  stated  in  this  filing  is  $.1089 
per  Ddi. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotdd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  B2S 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  {{  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  90-21114  Filed  9-7-90;  8:45  am] 

BIUJNG  CODE  SMT-ei^ 


(Docket  No.  CP77-335-002] 

Colorado  Interstate  Gaa  Co.;  Petition 
To  Vacate  Order  m  Part 

August  31. 1990. 

Take  notice  that  on  August  24, 1990, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  60944,  filed  a  petition  in 
Docket  No.  CP77-335-O02  to  vacate  in 
part  an  order  approving  the 
reinstatement  of  the  operation  of  four 
abandoned  facilities,  all  as  more  hdly 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


CIG  states  that  die  Rdla  Sales  Meter 
Station  (Rolla  Station)  located  in  Morton 
County,  Kansas  was  originally 
constructed  in  1958  to  deliver  gas  to 
Panhandle  Eastern  Pipe  Line  Company 
for  a  short-term  sale  pursuant  to  an 
order  issued  in  Docket  No.  G-14813.  CIG 
indicates  that  in  Docket  No.  CP77-335  it 
filed  for  and  received  permission  and 
approval  by  order  issued  on  June  21, 
1977,  to  abandon  the  RoUa  Station  along 
with  twelve  other  minor  measurement 
and  related  facilities  formerly  used  in 
connection  with  gas  sales  and  exchange 
arrangements.  It  is  dien  indicated  that 
CIG  sought  and  obtained  authorization 
by  order  issued  July  21. 1960,  to  reinstate 
the  RoUa  Station  along  with  three  other 
abandoned  facilities.  CIG  states  that  no 
gas  flowed  through  the  Rolla  Station 
since  the  order  authorizing  the 
reinstating  of  the  facility  and  that  it  does 
not  anticipate  using  this  meter  in  the 
future. 

QG  requests  that  the  July  21. 198a 
order  be  vacated  in  part  to  allow  the 
abandonment  of  the  Rolla  Station. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  21. 1990,  file  with  the  Federal 
Energy  Regulat<Hy  Commissioa 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  I^actice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motitm  believes 
that  a  formal  hearing  is  required,  further 


notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

[FR  Doc.  90-21119  Filed  9-7-90: 8:45  am] 
wuma  CODE  s7iT-ei-« 

[Docket  No.  RP90-7(M)00] 

Equitrans,  Inoi  informal  Settiement 
Confarenoe 

August  31, 1990. 

Take  notice  that  a  conference  will  be 
convened  in  the  above-captioned 
proceeding  on  September  12, 1990  at  10 
a.m.,  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street, 
NE..  Washington.  DC  20426,  for  die 
purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  party 
must  move  the  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Arnold  R  Mehz  (202)  208-0737  or 
Jennifer  B.  Cotwin  (202)  208-0740. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  90-21117  Filed  9-7-90:  8:45  am] 

WLUNQ  COOE  S7t}-01-M 

(Docket  No.  RP80-171-000] 

Texaa  Gaa  Pipe  Line  Corp^  Request 
for  Waiver  of  Annual  PGA 

August  31, 1990. 

Take  notice  that  on  August  28, 1990, 
Texas  Gas  Pipe  Line  Corporation 
(TGPL)  requests  that  the  Commission 
waive  J  154.304(c)  of  the  Commission's 
regulations.  18  CFR  154.304(c).  which 
requires  that  TGPL  file  by  August  31, 
1990,  its  annual  PGA  to  be  effective 
November  1, 1990.  Should  this  request 
for  a  waiver  of  the  requirements  to  file 
its  annual  PGA  not  be  granted,  TGPL 
requests  that  it  be  permitted  to  file 
another  quarterly  PGA,  in  lieu  of  its 
annual  PGA,  not  later  that  September 
28, 1990,  to  be  effective  November  1, 
1990. 

TGPL  states  that  it  has  only  two  sales 
customers,  Texas  Eastern  Transmission 
Corporation  (Tetco)  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  'Transco,  since 


July  14. 1990.  has  not  purchased  any  gas 
and  on  August  21. 1990.  gave  notice  of 
its  intent  to  cancel  its  Service 
Agreement  with  TGPL  Tetco  is  only 
taking  3.540  Mcf/d,  a  volume  insufficient 
to  permit  economic  operation  of  its 
facilities.  TGPL  has  not  been  successfid 
in  finding  anyone  to  replace  Transco 
and  has  notified  both  customers  of  the 
necessity  to  seek  Commission  authority 
to  abandon  its  facilities  and  services. 
This  abandonment  application  will  be 
filed  not  later  than  September  14, 1990. 
TGPL  has  no  reason  to  believe  that 
either  Tetco  or  Transco  will  oppose  its 
abandonment  appUcatioa 

TGn«  pursuant  to  order  issued  July 
25. 199a  in  Docket  No.  TQ90-a-«8-000 
was  permitted  to  place  its  PGA  rates 
into  effect  August  1. 199a  subject  to 
certain  conditions.  TGPL  does  not 
anticipate  selling  gas  after  October  31. 
1990. 

TGPL.  states  that  a  copy  of  this  filing 
was  served  on  each  of  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  $§385,214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doa  90-21116  Filed  9-7-90:  8:45  am] 
BILUNQ  COOC  STir-OI-M 

(Docket  No.  CP90-2078-000] 

Tranacontinentai  Gaa  Pipe  Une  Corp.; 
Request  Under  Blanket  Authorization 

August  31, 1990. 

Take  notice  that  on  August  27, 1990, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP90-2078-000  a  request 
pursuant  to  S  $157,205  and  157.211  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate  a 
sales  tap  imder  Transco's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
426-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commisssion  and  open  to  public 
inspection. 

Transco  proposes  to  construct  and 
operate  a  new  sales  tap  and 
appurtenant  facilities  in  order  to  serve 
Panda  Energy  Corporation  (Panda),  a 
cogenerator.  It  is  stated  that  Transco 
has  agreed  to  install  a  ten-inch  tap  valire 
that  would  be  owned,  operated  and 
maintained  by  Transco.  Transco  states 
that  the  sales  tap  would  be  located 
upstream  of  Panda's  facilities  at  an 
interconnection  with  Transco's  South 
Virginia  Lateral  in  the  vicinity  of  Mile 
Post  110.33.  in  Northampton  County, 
North  Carolina.  Transco  indicates  that 
Panda  has  constructed  and  owns  a  ten- 
inch  nonjurisdictional  natiiral  gas 
pipeline  and  is  currently  constructing  a 
meter  station  and  appurtenant  facilities 
(Panda  Pipeline)  with  such  pipeline 
extending  from  Panda's  cogeneration 
facilities  in  Roanoke  Rapids,  North 
Carolina,  to  proposed  point  of 
interconnection  with  Transco.  Panda 
Pipeline  would  be  operated  by  North 
Carolina  Natural  Gas  Corporation. 

It  is  estimated  that  the  proposed 
facilities  would  cost  $56.00a  It  is  stated 
that  Transco  would  be  direcUy 
reimbursed  by  Panda  for  costs  of  the 
proposed  facUities. 

It  is  stated  that  Panda  has  requested 
that  Transco  provide  the  following 
transportation  services  at  the  proposed 
sales  tap:  (1)  firm  transportation  of  3.500 
Mcf  per  day  and  (2)  interruptible 
transportation  of  up  to  46.500  Mcf  per 
day.  Tansco  indicates  that  the  firm 
service  woidd  be  provide  pursuant  to 
Transco's  Natural  Gas  Act  Section  7(c) 
application  filed  in  Docket  No.  CP90- 
687-000.  Transco  state  that  the 
interruptible  service  would  be  provided 
pursuant  to  Transco's  blanket 
authorization  in  Docket  No.  CP8fr-32&- 
000.  Transco  states  that  it  woidd  charge 
Panda  rates  in  accordance  with  the 
applicable  Rate  Schedule  IT  under 
Transco's  FERC  Gas  Tariff  and  the 
proposed  FT-NT  Rate  Schedule  in 
Docket  No.  CP90-687-000. 

Transco  states  that  the  proposed 
facilities  would  have  no  effect  on 
Transco's  peak  day  or  annual  deliveries 
to  any  existing  customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  $  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  Uia 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
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authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Unwood  A.  Watson,  fi^ 
Acting  Secretary. 

FR  Doc  90-21118  Filed  9-7-90:  a45  am) 
■USte  COK  •717-«1-M 


[Docket  Noa.  RP8§-27-025  RP6S-264-021 
RP«»-13»-6lO] 

Untted  Gas  Pipe  Line  Co;  Tariff  HHng 

August  31. 1990. 

Take  notice  that  on  August  28, 1990, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  ^ling  the  following  Tariff 
Sheets  as  part  of  its  FERC  Gas  Tariff, 
both  First  Revised  Volume  No.  1  and 
Second  Revised  Vc'uine  Nc.  1: 

First  Revised  Volume  No.  1 

Effective  April  1. 1989 

Sub.  Fourth  Revised  Sheet  No.  4-Gl 
Sub  Fourth  Revised  Sheet  No.  4-H 
Sub  Fourth  Revised  Sheet  No.  4-1 
Sub.  Fourtii  Revised  Sheet  .No.  4-i 
Sub.  Fourth  Revised  Sheet  No.  4-K 
Sub.  Fourth  Revised  Sheet  No.  4-L 

Second  Revised  Volume  No.  1 

Effective  November  30. 1989 

Sub  Second  Revised  Sheet  No.  4-| 
Sub.  First  Revised  Sheet  No.  4-1.1 
Sub.  First  Revised  Sheet  No.  4-).2 
Sub.  First  Revised  Sheet  No.  4-|.3  , 
Sub.  First  Revised  Sheet  No.  4-|.4 
Sub.  First  Revised  Sheet  No.  4-|.5 
Sub.  First  Revised  Sheet  No.  4-1.6 
Sub.  First  Revised  Sheet  No.  4-).7 

United  States  that  the  referenced  tariff 
sheets  reflect  the  net  result  of  (i)  the 
elimination  of  the  take-or-pay  costs  in 
the  form  of  transportation-related 
credits  disallowed  by  the  June  19  Order 
and  (ii)  the  incorporation  of  50%  of  the 
jurisdictional  portion  of  the  take-or-pay 
buyout  and  buy-dowTi  attributable  to 
transports tion  credits  actually  incurred 
by  United  through  July  31, 1990  that  are 
eligible  for  recovery  under  the 
Commission's  "known  and  measurable" 
test  established  in  ANR  Pipeline 
Company,  48  FERC  61.140  (1989)  from 
the  total  amount  of  the  take-or-pay  costs 
in  the  original  filings.  United  also  states 
that  the  reincorporated  costs  in  this 
filing  represent  a  portion  of  the 
transportation-related  credits  that  were 
disallowed  by  the  Commission's  lune  19 
Order. 

United  also  requested  withdrawal  of 
the  tariff  sheets  Tiled  August  21, 1990, 
and  in  lieu  thereof,  hereby  tendered  for 


filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  and  Second 
Revised  Volume  No.  1  set  forth  above. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §S  385214  and  383.211  of  the 
Commission's  Regulations.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  10. 1990. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene  in  accordance  with  the 
Commission's  Regulations.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  also  available  in 
United's  offices  in  Houston,  Texas  and 
are  available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

|FR  Doc.  90-21115  Filed  9-7-90;  8:45am) 
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Office  of  Fossil  Energy 
IFE  Docket  No.  90-16-NGl 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.,  Northern  Minnesota  Utilities,  and 
ICG  Utilities  (Ontario)  Ltd.;  Joint 
Application  To  Reassign  Authority  To 
Import  and  Export  Natural  Gas 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  joint  application  to 
r'eassign  authorization  to  import  and 
export  natural  gas  from  and  to  Canada. 

summary:  The  O^ice  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  a  joint 
application  filed  on  March  13, 1990,  by 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc. 
(Minnesota  Pipelines),  Northern 
Minnesota  Utilities  (NMU),  and  ICG 
Utilities  (Ontario)  Ltd  (ICG  Utilities)  to 
have  the  import  and  export 
authorization  held  by  Minnesota 
Pipelines  reassigned  to  NMU  and  ICG 
Utilities.  The  application  was 
supplemented  on  April  19,  1990, 
amended  on  May  18  and  June  13, 1990, 
and  further  supplemented  on  July  3, 
August  21.  and  August  24, 1990. 

Minnesota  Pipelines  proposes  to 
"unbundle"  its  current  gas  sales 
arrangements  to  NMU  and  ICG  Utilities 
and  in  the  process  would  terminate  its 
gas  purchase  contracts  with  its 
Canadian  supplier,  ICG  Transmission 
Holdings  Limited  (ICG  Transmissi(Hi). 


relative  to  the  NMU  and  ICG  Utilities 
gas.  Minnesota  Pipelines  intends  to 
become  solely  a  transporter  rather  than 
a  purchaser  and  reseller  of  gas.  NMU 
and  ICG  Utilities  would  each  buy  gas 
directly  from  Canadian  suppliers  with 
Mirmesota  Pipelines  transporting  this 
gas.  An  essential  part  of  the  unbundling 
is  the  applicants'  request  in  this 
proceeding  that  the  authorization  to 
import  and  export  gas  frbm  and  to 
Canada  held  by  Minnesota  Pipelines  for 
gas  resold  to  NMU  and  ICG  Utilities  be 
reassigned  to  the  former  sales 
customers.  Approval  of  this  application 
would  involve  no  modification  or 
construction  of  pipeline  facilities. 

Although  the  applicants  request  that 
Minnesota  Pipelines'  import  and  export 
authority  be  reassigned,  the  terms  of  the 
unbundling  arrangement  differ 
significantly  from  the  terms  of  the 
existing  authorization  and  the  total 
volumes  would  exceed  those  already 
authorized.  Therefore,  as  a  matter  of 
procedural  policy  the  DOE  is  treating 
the  filing  as  applications  by  NMU  and 
ICG  Utilities  for  new  authority  and  an 
application  by  Minnesota  Pipelines  to 
have  its  present  authority  rescinded. 
Once  the  proposed  unbundling  process 
is  complete.  Minnesota  Pipelines' 
authorization  would  no  longer  be 
necessary. 

The  application  is  filed  pursuant  to 
section  3  of  the  Natural  Gas  Act  (NGA) 
and  DOE  Delegation  Order  Nos.  0204- 
111  and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures  and  written 
comments  are  to  be  filed  at  the  address 
listed  below  no  later  than  4;30  p.m., 
e.d.t.,  October  10, 1990. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT. 
P.J.  Fleming.  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
094. 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  58ft-4819. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042,  Washington, 
DC  20585,  (202)  588-6667. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  ' 

Minnesota  Pipelines  is  the  United 
States  portion  of  a  single  pipeline  that 


operates  between  points  in  Canada  and 
points  in  the  U.S.,  weaving  in  and  out  of 
northern  Minnesota.  The  Canadian 
portion  it  ICG  Transmission.  The 
integrated  pipeline  be^s  at  an 
interconnection  with  TransCanada  Pipe 
Lines  Limited  (TransCanada)  near 
Spruce,  Manitoba,  and  extends  to  the 
international  border  near  Sprague. 
Manitoba.  From  this  point,  it  travels  east 
through  northern  Minnesota  to  Baudette, 
Minnesota,  where  the  pipeline  reenters 
Canada.  It  then  crosses  back  into  the 
U.S.  at  International  Falls.  Minnesota, 
where  it  terminates. 

Both  Minnesota  Pipelines  and  its 
Canadian  counterpart,  ICG 
Transmission,  are  subsidiaries  of 
Westcoast  Energy,  Inc.  (Westcoast).  ICG 
Utilities  is  a  Canadian  natural  gas 
distribution  utility.  It  is  also  a  subsidiary 
of  Westcoast.  ICG  Utilities  manages  and 
operates  both  ICG  Transmission  and 
Minnesota  Pipelines.  NMU  is  an 
operating  division  of  Utilicorp  United. 
Inc.,  that  supplies  gas  utility  service  to 
44  towns  in  Minnesota. 

IL  The  Existing  Import  Arrangem«it 

Minnesota  Pipelines  imports  its  entire 
gas  supply  from  ICG  Transmission 
which,  in  turn,  buys  from  TransCanada. 
Minnesota  Pipelines'  services  are 
limited  to  transporting  for  ICG 
Transmission  gas  that  is  sold  to  ICG 
Utilities  solely  for  consumption  in 
Canada,  and  to  sales  within  Minnesota 
to  two  customers.  NMU  and  the  City  of 
Warroad.  Minnesota  Pipelines  is 
currently  authorized  to  import  up  to 
14.602  MMcf  of  firm  supplies  of  natural 
gas  aimually  from  ICC  Transmission 
through  its  pipeline  facilities  crossing 
the  border  at  Sprague.  A  portion  of  this 
gas  is  delivered  to  both  NMU  and 
Warroad  (up  to  200  MMcf  per  year  each) 
off  the  first  leg  of  the  pipeline  for  sale  in 
western  Miimesota.  The  balance  of  the 
gas  (up  to  14,^2  MMcf  per  year) 
continues  through  the  pipeline  is  then 
exported  to  Ontario  Province  at 
Baudette.  In  Ontario,  some  of  this  gas  is 
sold  by  ICG  Transmission  to  ICG 
Utilities  (up  Ip  5,502  MMcf  annually). 
Finally,  the  remaining  volumes  (up  to 
8,700  MMcf  per  year)  are  imported  by 
Minnesota  Pipelines  a  second  time  into 
the  U.S.  near  International  Falls,  where 
they  are  sold  to  NMU.  Minnesota 
Pipelines'  import/export  authority 
expires  October  31. 1995. 

in.  The  Application 

According  to  the  application, 
Minnesota,  Pipelines,  ICG  Transmission, 
and  their  saies  customers  have  reached 
agreements  whereby  the  pipelines 
would  cease  to  be  purchasers  and 
resellers  of  gas  and  would  become 


solely  transporters,  leaving  ICG  Utilities. 
NMU  and  Warroad  free  to  negotiate 
directly  and  independently  for  the 
purchase  of  gas  fit>m  Canadian 
suppliers,  it  is  noteworthy  that  these 
customers  have  already  been 
negotiating  their  own  pricing  terms  with 
TransCanada  which  Minnesota 
Pipelines  and  ICG  Transmission  have 
incorporated  into  their  current  gas 
purchase  contracts.  Converting  to  the 
new  service  arrangements  is  premised 
on  NMU,  ICG  Utilities,  and  Warroad 
importing  and  exporting  the  gas 
themselves.  NMU  and  ICG  Utilities 
would  import  and  export  gas  from  and 
to  Canada  under  the  authority  requested 
in  this  apphcation  beginning  on  the  date 
when  Minnesota  Pipelines  and  ICG 
Transmission  obtain  all  regulatory 
authorizations  acceptable  to  the  parties 
to  implement  their  proposed  new  service 
arrangements. 

A.  ICC  Utilities 

ICG  Utilities  requests  authorization 
until  November  1. 1990,  to  import  at 
Sprague  and  subsequently  export  at 
Baudette.  up  to  5,502  MMcf  annually  for 
exclusive  use  in  Canada.  The  gas  would 
be  imported  and  exported  solely  as  part 
of  a  transportation  arrangement,  and 
would  not  be  sold  or  stored  in  the  U.S. 

B.  NMU 

NMU  requests  authorization  to  import 
through  October  31,  2002,  up  to  11,445 
MMcf  annually  of  firm  supplies  at 
Sprague,  up  to  560  MMcf  of  this  volume 
for  sale  annually  in  western  Minnesota, 
then  authorization  to  export  back  to 
Canada  at  Baudette,  and  reimport  at 
International  Falls  the  remaining  10,885 
MMcf  aimually.  Further.  NMU  proposes 
to  import,  export,  and  reimport 
additional  interruptible  volumes  of  up  to 
33.2  MMcf  annually. 

The  application,  as  amended,  includes 
two  contracts  under  which  NMU  would 
purchase  gas  from  Western  Gas 
Marketing  Limited  (WGML).  an  indirect 
subsidiary  of  TransCanada.  One  is  a 
proposed  contract  titled  the  "Direct  Sale 
Contract"  that  is  part  of  a  precedent 
agreement  dated  December  14. 1989,  in 
which  both  parties  agree  to  execute  the 
Direct  Sale  Contract  when  the  new 
transportation  service  arrangement  is 
approved.  It  covers  the  period  from  the 
time  of  the  unbundling  through  October 
31, 1991.  The  second,  titled  the  "Gas 
Sales  Contract",  was  signed  )une  15, 
1990  and  would  succeed  the  Direct  Sale 
Contract,  becoming  effective  on 
November  1, 1991,  and  extending 
through  October  31.  2002.  Both  contracts 
give  NMU  the  right  to  purchase  on  an 
interruptible  basis  volumes  of  "overrun" 
gas.  i.e..  volumes  which  WGML  hat 


available  to  tell  to  NMU  in  excest  of 
daily  contract  quantities.  The  price  of 
overrun  gas  on  any  day  would  be 
negotiated  by  NMU  and  WGML 

The  following  summarizes  the 
principal  provisions  of  NMU's  two 
purchase  agreements  with  WGWL 

1.  Direct  Sale  Contract 

The  proposed  Direct  Sale  Contract 
provides  for  the  delivery  and  sale  to 
NMU  of  21.063  Mcf  of  gas  per  day  during 
the  period  before  November  1, 1990,  and 
26,358  Mcf  per  day  thereafter.  It  has 
identical  pricing  provisions  to  those 
presently  in  effect  under  Minnesota 
Pipelines'  gas  purchase  agreement  with 
ICG  Transmission  for  sales  to  NMU. 
Under  this  contract,  title  to  the  gas 
would  pass  from  WGML  to  NMU  at  the 
point  where  the  pipeline  facilities  of 
TransCanada  interconnect  with  ICG 
Transmission  near  Spruce,  Manitoba. 
NMU  must  bear  separately  the  cost  of 
pipeline  transportation  by  ICC 
Transmission  from  Spruce  to  the 
international  border.  The  price  NMU 
would  pay  WGML  is  comprised  of  a 
two-part,  demand  and  commodity 
charge.  The  monthly  demand  charge 
would  be  equal  to  the  sum  of  the 
demand  tolls  of  TransCanada  and  Nova 
Corporation  of  Alberta  (Nova)  for  their 
transportation  of  the  gas  in  Canada.  The 
contract  provides  for  different 
commodity  charges  depending  on  the 
market  involved.  The  initial  commodity 
charge  for  gas  resold  to  Boise  Cascada 
Corporation  (Boise  Cascade),  NMU's 
largest  single  customer  and  the  operator 
of  a  paper  mill  at  International  Falls  and 
the  adjoining  Canadian  city  of  Fort 
Francis,  would  be  $1.60  (U.S.)  per 
MMBtu.  The  commodity  charge  for  the 
balance  of  the  gas,  excluding  overrun 
gas,  would  be  $1.99  (U.S.)  per  MMBtu  for 
volumes  consumed  in  western 
Minnesota  and  $1.81  (U.S.)  per  MMBhi 
for  eastern  Minnesota  volumes. 

Minnesota  Pipelines"  supplemental 
filing  of  April  19, 1990,  indicated  that  the 
two-part  rate  in  the  Direct  Sale  Contract 
would  have  resulted  in  a  border  price  to 
NMU  on  April  3, 1990,  of  $2.39  (U.S.)  per 
MMBtu  for  gas  destined  to  be  consumed 
by  Boise  Cascade.  The  remainder  of 
NMU's  imports  for  resale  in  western  and 
eastern  Minnesota  would  have  been 
$2.76  (U.S.)  and  $2.73  (U.S.)  per  MMBtu, 
respectively. 

There  is  no  minimum  take  or  minimum 
commodity  bill  in  the  Direct  Sale 
Contract,  but  the  total  monthly  demand 
charges  in  the  demand  component  of  the 
two-part  rate  applicable  to  the  imported 
gas  must  be  paid  regardless  of  the  level 
of  takes.  There  are  price  renegotiation 
and  arbitration  provisions.  However, 
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they  would  be  inoperative  in  light  of  the 
Gas  Sale  Contract  which  trakes  effect 
November  1. 1991. 

2.  Gas  Sales  Contract 

The  Gas  Sales  Contract  of  June  15, 
1990,  contains  provisions  similar  to 
those  in  the  Direct  Sale  Contract 
described  above.  The  daily  contract 
quantity  beginning  November  1. 1991, 
would  be  26,358  Mcf  of  which  20,000  Mcf 
is  Boise  Cascade  gas.  When  WGML 
obtains  an  additoinal  5.000  Mcf  per  day 
of  transportation  capacity  on 
TransCanada,  the  daily  volumes  would 
increase  to  31,358  Mcf.  of  which  25,000 
Mcf  per  day  is  for  Boise  Cascade.  As  in 
the  first  contract  the  price  to  be  paid  by 
NMU  for  firm  gas  under  the  Gas  Sales 
Contract  is  computed  using  a  two-part 
rate  that  would  include  the  monthly 
demand  charges  billed  by  TransCanada 
and  Nova  for  deliveries  to  Spruce, 
Manitoba,  and  a  market  differentiated 
commodity  charge.  Like  the  Direct  Sale 
Contract,  this  contract  imposes  a 
minimum  bill  equal  to  the  total  demand 
charges  that  NMU  would  pay  regardless 
of  the  level  of  takes.  The  price  of 
overrun  gas  would  be  negotiated 
monthly  by  NMU  and  WGML. 

a.  Boise  Cascade  Volumes.  The 
commodity  charge  for  gas  to  be  resold  to 
Poise  Cascade  consists  of  (1)  a  base 
price  adjusted  each  year  calculated  by 
multiplying  an  initial  base  price  at  the 
Alberta  birder  of  $1.75  (CN)  per 
Gigajoule  (GJ)  (one  GJ  equates  to 
approximately  0.95  N^IBtu  and  0.95 
Mcf)  by  a  fraction  that  reflects  the  price 
being  paid  for  gas  by  all  of  WGML's 
long-term  Hrm  customers  at  the  Alberta 
border  and  (2)  the  TransCanada 
commodity  transportation  toll  plus  fuel 
costs  from  Express  to  Spruce,  Manitoba. 
These  volumes  are  subject  to  a  60 
percent  minimum  annual  take  provision. 
NMU  must  pay  a  gas  inventory  charge 
of  $0.45  (CN]  per  G]  levied  on  the 
volumes  not  taken  below  the  minimum 
quantity.  If  NMU  fails  to  take  the 
minimum  volume  over  the  succeeding 
two  contract  years,  taking  into  account 
any  overnm  volumes,  WGML  would 
have  the  right  to  permanently  reduce  the 
daily  quantity  of  gas  it  is  obligated  to 
supply  up  to  the  amount  of  the  shortfall. 

The  Gas  Sales  Contract  contains  a 
provision  that  permits  renegotiation  of 
the  Boise  Cascade  pricing  terms  every 
three  years,  and  absent  agreement 
during  the  renegotiation  process, 
arbitration.  Renegotiation  would  be 
focused  00  determining  a  price  that  is 
competitive  with  and  comparable  to  (1) 
the  prices  being  paid  by  purchasers 
under  long-term  contracts  in  other  North 
American  gas  markets  for  gas  supplied 
from  Alberta:  (2)  the  price  for  long-term 


firm  supplies  of  gas  available  to  Boise 
Cascade  for  delivery  to  its  International 
Falls  facility;  and  (3)  the  prices  of 
alternate  energy  sources  other  than 
wood  waste  and/or  coal  that  compete 
with  gas  for  end-use  at  the  Boise 
Cascade  facility  at  International  Falls. 

NMU's  supplemental  filings  of  August 
21  and  24, 1990,  indicate  that  if  the  gas 
were  now  flowing  under  the  terms  of  the 
Gas  Sales  Contract,  the  demand  and 
commodity  charges  paid  for  deliveries  at 
the  international  border  for  resale  to 
Boise  Cascade  would  be  $13,331  (U.S.) 
per  Mcf  per  month  and  $1.6974  (U.S.)  per 
Mcf,  respectively.  Combining  the  two 
charges  would  result  in  a  total  price  at 
100  percent  load  factor  of  $2.1357  (U.S.) 
per  Mcf. 

b.  Western  and  Eastern  Minnesota 
Volumes.  The  initial  price  for  gas  resold 
to  communities  in  western  and  eastern 
Minnesota  has  not  yet  been  determined. 
The  Gas  Sales  Contract  prescribes  that 
NMU  and  WGML  will  begin 
negotiations  by  June  1, 1991,  to  establish 
the  commodity  rates  paid  in  the  first 
contract  year.  The  price  provisions 
regarding  these  volumes  are  subject  to 
annual  renegotiation,  and  failing 
agreement,  arbitration.  Pricing 
considerations  for  western  and  eastern 
Minnesota  gas  would  be  essentially  the 
same  as  for  the  Boise  Cascade  volumes. 
The  objective  is  to  arrive  at  prices  that 
are  competitive  with  and  comparable  to 
(1)  the  prices  being  paid  by  purchasers 
under  long-term  firm  contracts  in  other 
North  American  gas  markets  for  gas 
supplied  from  Alberta;  (2)  the  price  for 
long-term  firm  supplies  of  gas  that 
compete  in  the  same  markets  as  those 
served  by  WGML;  and  (3)  the  prices  of 
alternate  energy  sources  that  compete 
with  gas  for  end-use  in  the  markets 
served  by  WGML. 

IV.  DOE  Evaluation 

This  application  to  enable  NMU  and 
ICG  Utilities  to  import  and  export  for 
themselves  gas  that  they  now  acquire 
under  an  authorization  granted  to 
Minnesota  Pipelines  will  be  reviewed 
pursuant  to  section  3  of  the  NGA  and 
the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Decisions  on  applications  for 
import  authority  are  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  on  gas 
import  applications  include  need  for  the 
gas  and  security  of  the  long-term  supply. 


In  reviewing  natural  gas  export 
applications  the  DOE  considers  the 
domestic  need  for  the  gas  to  be  exported 
and  any  other  issues  determined  to  be 
appropriate  in  a  particular  case. 

The  import/export  authority 
requested  by  ICG  Utilities,  involves 
Canadian  gas  which  is  only  moving 
through  and  not  being  sold  or  stored 
within  die  U.S.  Therefore,  the  DOE 
believes  that  it  is  not  necessary  to 
consider  in  its  evaluation 
competitiveness,  need  for  the  gas.  or 
security  of  supply  with  respect  to  ICG 
Utilities  proposed  import,  nor  domestic 
need  for  the  gas  with  respect  to  its 
proposed  export.  The  only  relevant  issue 
in  this  proceeding  bearing  on  the  public 
interest  would  be  the  potential  impact 
that  the  authorization  may  have  on 
Minnesota  Pipelines'  other  shippers. 

NMU's  import/export  proposal  will  be 
subject  to  the  normal  import  review 
criteria.  However,  since  the  export 
would  involve  transportation  but  no  sale 
of  domestic  gas  in  Canada,  the  DOE 
believes  that  the  requirement  to 
consider  domestic  need  in  the  decision 
on  the  export  portion  of  NMU's  proposal 
is  unnecessary. 

The  applicants  assert  that  the 
proposed  imports/exports  would  be  in 
the  public  interest.  Parties  opposing  the 
proposal  bear  the  burden  of  overcoming 
this  assertion. 

All  parties  should  be  aware  that  if  this 
joint  application  is  approved.  NMU's 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
the  volumes  imported  and  exported,  and 
the  purchase  price.  ICG  Utilities  would 
be  required  to  report  only  the  volumes  it 
imports  and  exports. 

Nepa  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seg.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or  " 
notice  of  intervention,  as  applicable. 
The  filii^  of  a  protest  with  respect  to    ' 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding. 


although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590. 

Protests,  motions  to  intervene,  notices 
,  of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  (hat  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  590.316. 

A  copy  of  this  application  is  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room.  3F-056 
at  the  above  address.  The  docket  room 
is  open  betweoi  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Fiederal  holidays. 

Issued  in  Washington,  DC  September  3. 
199a 

Oifrord  P.  Toma*ze«raki. 

Acting  Deputy  A$sistant  Secretary  for  Fuels 
Progmtn8,Offtqs  of  Fossil  Energy. 

(FR  Doc.  90-21171  Filed  9-7-90;  &45  am) 

■awe  COM  Mio-ei-« 


ENVIRONMENTAL  PROTECTKNI 
AGENCY 

IFRL-3829-1] 

Open  Meeting  on  leeuM  Related  to  the 
trnpfementation  and  Rfauttioritation 
of  the  Safe  Drinking  Water  Act 

AQOtCV:  Environmental  Protection 
Agency. 

action:  Notice  of  open  meeting. 

SUMMARY:  The  purpose  of  this  meeting  is 
to  discuss  issues  related  to  the 
implementation  and  reauthorization  of 
the  Safe  Drinking  Water  Act  (SDWA). 
as  amended.  Invited  representatives 
from  the  Environmental  Protection 
Agency  (EPA),  States,  environmental 
groups,  and  business  and  industry  will 
engage  in  a  roundtable  discussion  of 
current  implementation  issues  under  the 
SDWA,  issues  that  might  arise  in  the 
future,  possible  programmatic  changes 
that  might  facilitate  implementation 
under  the  present  law.  and  issues 
related  to  reauthorization  of  the  Act. 

This  meeting  will  consist  of  three 
sessions.  The  first  session  will  be  a  full- 
day  discussion  of  the  Public  Water 
Supply  Program.  The  second  day  of  the 
meeting  will  consist  of  two  sessions;  the 
first  session  will  address  the 
Underground  Injection  Control  Program 
and  the  second  session  will  focus  on  the 
Groundwater  Protection  Program. 
Observers  are  welcome  at  all  sessions. 
At  the  conclusion  of  each  session  the 
floor  will  be  open  for  a  general 
discussion  period,  at  which  time  public 
participation  is  encouraged. 

TIME  AND  date:  9  a.m.  to  5  p.m.. 
September  26  through  27, 1990. 

place:  Marriott  Crystal  Gateway  Hotel. 
1700  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dftvid  W.  Schnare.  EPA.  Office  of 

Drinking  Water,  401  M  Street  SW.. 

Washington.  DC  20460;  telephone  (202) 

382-5541. 

LaluanaS-WUcber. 

Assistant  Administrator  for  Water. 

(FR  Doc.  90-21159  Filed  9-7-90;  8:45  am] 

MLLMO  CODE  •MO-W-H 


(FRL-382t-9] 

Senior  Executive  Service  Performance 
Review  Board  Meml>ership 

aoencv:  President's  Council  on  Integrity 
and  Efficiency  (PCIE). 

action:  Notice. 


r.  Notice  is  hereby  given  of  the 
current  membership  of  the  PCIE 
Performance  Review  Board. 

DATES:  September  4. 1990. 

FOR  FURTHER  NIFONMATION  CONTACT: 

Individual  Offices  of  Inspector  General. 

SUFFLEMBNTARV  INFORMATION;  Section 
4314(c)  (1)  through  (5)  of  title  5.  U.S.C.. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Members  of  the  President's  Council  on 
Integrity  and  Efficiency  Performance 
Review  Board  are: 


TW« 


Jotn  P.  CompcMto 

for  Audit. 

Assistam  Impwtor  Ganarai 

for  investigationa. 

DtpVtHMflt  Ol  COWMIMfM 


J.  Stavan  Sadtor 

Ganarai      for      Regional 

AudiU. 

Chartes  M  Hal 

for  Inapecliona  and  Ra- 

source  Managamant 

of 


Derek  J.  Vender 

SOtaaf. 
Donald  Mancueo.. 


Nicholas  T.  Uitsch . 


Robenj.  Lieberman. 

Muff  IS  B>  OMWrMWI .. 
MICnBOl  H.  riM < 

David  A.  Brinlunan 

^"  —  ■ '    A     uMiMiiiili 

Snipnpn  A.  WTmDOCK  . 

Nancy  U  Butler 

Edward  R.  Jonea 

WiSian)  F.  TTiomaa..... 

Donald  E.  Read... 

i^amerwie  n.  onion.... 


Deputy  Inapedor  Ganarai. 

Assistant  Inspector  Ganarai 
for  Investigationa. 

AsaMant  Inspector  General 
for  Administration  and  In- 
formation ManagamerM. 

Assistant  Inspector  General 
for  Auditir>g. 

Assistant  Inspector  General 
for  Criminal  Investigatlorw 
Policy  and  OveraigfiL 

Assistant  Inspector  General 
for  AudK  Policy  mna  Over- 
aigfiL 

Anistani  Inspector  General 
for  Anaiyai*  "^  ^cMom- 
up 

Speciel  Aseisiant  to  tfw 
Deputy  Inspector  General. 

Director.  Rrfandal.  Manpow- 
er and  Security  Aaaiatanoe 
Program.  OAtG.  AUO. 

Deputy  Assistant  Inspector 
General  for  Auditing. 
OAIQ.  AUO. 

Director,  MeWgenoe.  Com- 
monicslions  and  Related 
Programa.  OAIG,  AUO. 

Director.  Malor  Acqulaillona 
Progrwns.  OAIG,  AUO. 
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TM* 

WMMnaOuprM — 

O^Mly  AmMwN  bMiMctor 

G«n«fal  tor  IrwitigiliOM. 

OonaM  E.  DaMt..„_. 

Ctapuly  A— litant  Inapwior 

Gwwnl  lor.  AudM  Foley 

and     OvwBigM.     OAIG. 

APO. 

WHim  T.  MvnfnM«. 

OvKlor.  AudN  nwviing  and 

Tectmical  Support.  OAIG. 

AUD. 

Oapuly  Assistant   Inspoctor 

Qorwial    lof    Niapodnns 

Standards  and  TacMcal 

Ewlutfona. 

David  K.Ste«nsfna..  .- 

Director.  Contract  Manage- 

• 

AUD. 

D#pVinMf1i  of  EfWTQy 

Gordon  W.  Karvay 

Assistant  Inspector  General 

torAudHs. 

IMichaal  W.  Coniey 

Asslatani  Inspector  General 

tor  mspectiona. 

llTbomasAtvuzzo... 

Deputy  Assistant  Inspector 

General  tor  investigations. 

Gragory  H.  Friadman .. 

Deputy  Assistant  Inspector 

General   for   Audit   Oper- 

ations. 

Stanley  a  Sum     . 

Deputy  Assistam  Inspector 

■ 

General  tor  Aud»  Policy, 

Plmt  flnd  Pvogwiw. 

Joasph  E.  Vengnn.. 
Robert  A.  Simon ».. 


Inspector  General 
tar  AudH  Policy  and  Over- 

sigM. 

kssialanl  Inspector  General 
tor  Criminal  Investigations. 


lof 

John  J.  ConnofO 
John  K  Groor».. 

raVICK  J.  Non .... 


1  0 


Osputy  Inspector  GeneraL 
Aasistani  Inspoctor  General 

tor  AudH. 
Assistant  Inspector  General 

tor  Investigation. 


Hwold  Bloom 

Thomas  T.  Sheehan. 


Assistant  Inspector  Gerterai 

torAudKs. 
Assistam  Inspector  General 

tor  Investigations. 


of  Labor 


Gerald  Peterson 

Assistant  Inspector  General 

Office  o(  Audit 

Joseph  Rsch 

Deputy  Assistant  Inspector 

General  Office  o(  AudiL 

Gustawe  ScNdu 

Assistam  Inspector  General 

Office  of  Latxx  Racketeer- 

ing. 

EJ.Gemwi „. 

Assistam  Inspector  General 

Office  of  Resource  Man- 

agamem   and   Legislative 

Assessment 

WWamD.Hi«sr 
ncnara  j.  reaevar..^.. 

Aaaialant  Inspoctor  General 

tor  Investigations. 
Asaiilant  Inapaclor  General 

torAudWng. 

of  State 


JoltnC  Payna 


UMI 


=1 


Inapaclor  General 


Mambera 

TWa 

KsMoon  J.  Chovto9>».. 

Assistant  Inspector  General 

for  PoNcy,  PlanninQ,  and 

Management 

MMon  McDonald 

Deputy  Aeiistanl  Inspector 

GeiiaraltorAMit 

BevertyC.  Loveiady.... 

Deputy  Aaaietant  Inspector 

General  tor  Security  Over- 

sigfit 

Department  of  Tranaportatlon 


Raymond  J.  DeCart.. 

K  Raa  Scott 

Lawrence  H. 
Weintrcb. 


Assistant  Inspector  General 

for  Auditing. 
Agaislant  Inspector  General 

for  Invostigationa. 
Deputy  Asaistafrt  Inspector 

General  for  Auditing. 


Daparlmanl  of  tha  Traaaury 

Robert  P.  Cesca. 

Deputy  Inspector  GeneraL 

Jay  M.  Weinstein 

Assistant  Inspector  General 

for  Audit 

Gory  L.  WNttinglon 

Assistant  Inspector  General, 

Policy,  Planning  and  Re- 

sources. 

Charles  D.  Fowler  III... 

Assistam  Inspector  General 

lor  Investigations. 

John  N.  Balakoa 

tor  Oversight  and  Quality 

Assurance. 

Of  vwrana  Mnaw 


Ronald  P.  Morani — 
JohnM.  Clai1(aon._. 

Mtohael  G.  Sullivan . 

Michael  Slachta.  Jr.. 

Jack  H.  Kr«. 


Deputy  Inopoctor  Genoral. 
Acting    Assistant    Inspector 

General  for  Investigations. 
Acting    Aaaiatam    Inspector 

General  for  Audtt. 
Deputy  Assistant  Inspector 

General  for  Headquarters 

AudHs. 
Assistant  Inspector  General 

tor  Policy.  Plannirtg,  and 

Reaourcea. 


Eiivlfoninonfil  PiolocUon  AQoncy 

John  E.  Bonlon 

Assisiara  mspecior  uonerai 
tor  Investigaliona. 

WiHiam  J  Doyle  III 

Charles  R.  SeKerak 

Inspector  General 
Assistam  Inspector  General 
for  Investigationa. 

SmalBuam 

eea  Admlnlatratlon 

Stephen  N.  Marica 

Assistam  Inspector  General 
tar  bwesbgations. 

Unttod  StsiM  Infofffnotlofi  AQoncy 

J.  Richard  Bomwn ..«.. 

Asaiatant  Inapector  General 
for  Audtt. 

Dated:  September  4, 1990. 
lames  O.  Ranch, 

Acting  Inspector  General,  Environmental 
Protection  Agency,  and  Chairman,  PCIE 
Committee  on  Internal  Operation*. 
[FR  Doc.  90-21160  Filed  9-7-90;  8:45  am] 


[OPTS-SMMA;  FRL  aaOI-l] 

CMlain  Chemlcais;  Approval  of  a  Taat 
Martcetino  Exampllon 

AQENCY:  Environmental  ProtectioD 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  imder 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.3& 
EPA  has  designated  this  application  as 
TME-90-17.  The  test  marketing 
conditions  are  described  below. 

EFFECTIVE  DATES:  August  28, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Rick  Keigwin,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
OfHce  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611. 401 M  St.  SW..  Washington.  DC 
20460,  (202)  382-2440. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
mariceting  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injiuy. 

EPA  hereby  approves  TME-90-17. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volimie, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-00-17.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
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copying  in  ancordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the  TME 
'substance  produced  and  the  date  of 

manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 

.supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-90-17     I 

Date  of  receipt:  July  24, 1990. 

Notice  of  receipt:  August  6. 1990  (55 
FR  31882). 

Applicant  ConfiBential. 

Chemical:  (G)  Amine 
dithiocarbamate. 

Use:  (G)  Cold  water  oxygen 
scavenger.         ' 

Production  Volume:  (Confidential). 

Number  of  Customers:  (Confidential). 

Test  marketing  period:  (Confidential). 

Risk  assessment:  EPA  identified 
concerns  for  developmental  toxicity  and 
neurotoxicity,  based  on  test  data  on 
analogous  chemicals:  and  chronic 
toxicity  to  the  liver  and  lungs,  based  on 
test  data  on  the  TME  substance.  The 
sumbitted  test  data  also  showed  that  the 
TME  substance  is  corrosive  to  the  skin 
and  eyes.  Because  of  these  corrosive 
properties,  EPA  expects  that  workers 
will  wear  the  protective  equipment 
specified  in  the  Material  Safety  Data 
Sheet  ("MSDS")  submitted  with  the 
TME  application.  EPA  does  not  expect 
the  manufacturing,  processing,  and  use 
of  the  TME  substance  to  result  in 
inhalation  exposures  to  workers. 
Therefore,  die  corrosive  nature  of  the 
TME  substance,  low  predicted 
inhalation  exposures,  and  the  exposure 
controls  specified  in  the  MSDS  mitigate 
EPA's  concerns  for  human  health. 

EPA  also  identified  enviommental 
concerns  for  the  TME  substance  based 
on  Quantiative  Structural  Activity 
Relationships  ("QSARs")  derived  from 
test  data  on  structurally  similar 
dithiocarbamates.  EPA  expects  toxicity 
to  aquatic  organisms  to  occur  at  a 
concentration  of  9  parts-per-billion  (ppb) 
TME  substance  in  surface  waters. 
However,  EPA  expects  that  the  amount 
of  TME  substance  released  to  surface 
water  will  not  result  in  surface  water 
concentrations  that  exceed  EPA's 
concern  concentration. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  which  casts 
significant  cbubt  on  its  finding  that  the 
test  maikeing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  August  2a  1990. 
Lawrrence  E.  CuUeen, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Toxic  Substances. 

[FR  Doc.  90-21158  Filed  9-7-90;  8:45  am] 

MIUNQ  COOC  SSSO-«0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collaction 
Requiramants  Submitted  to  the  Offica 
of  Managamant  and  Budget  for  Review 

September  4, 1990. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  suite  140.  Washington,  DC  20037, 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Tricia  Gallagher,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0175. 
Title:  Section  73.1250,  Broadcasting 

emergency  information. 
Action:  Extension.  • 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  155 
responses;  155  hours  total  annual 
bui^den:  1  hour  average  burden  per 
response. 
Needs  and  Uses:  Section  73.1250 
requires  that  AM  station  hcensees 
submit  a  report  to  the  FCC  regarding 
the  emergency  information  broadcast 
over  increased  facilities.  The  data  is 
used  by  FCC  staff  to  evaluate  the 
need  and  nature  of  the  emergency 
broadcast  to  confirm  that  an  actual 
emergency  existed. 
OMB  Number  3060-0313. 
Title:  Section  76.205,  Origination 
cablecasts  by  candidates  for  public 
office. 
Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  Recordkeeping 

requirements. 
Estimated  Annual  Burden:  1.262 
recordkeepers;  1,578  hotirs  total 


annual  burden;  1.25  hours  average 
burden  per  recordkeeper. 

Needs  and  Uses:  Section  76.205  requires 
cable  television  system  operators  to 
log  (political  file)  all  requests  for 
political  broadcast  time  and  show 
disposition  of  requests.  This  data  is 
used  by  other  candidates  to  know  that 
their  opponents  are  requesting 
cablecast  time  and/or  when  their 
opponents  are  cablecasting. 

OM0Aru/n6er  3060-0315. 

Title:  Section  76.221,  Sponsorship 
identification;  list  retention;  related 
requirements. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  419 
recordkeepers;  210  hours  total  annual 
burden;  .5  hours  average  burden  per 
recordkeeper. 

Needs  and  Uses:  Section  76.221  requires 
that  a  list  of  executive  officers,  board 
of  directors,  etc.,  be  retained  when 
cablecast  is  of  a  political  or 
controversial  nature:  or  where 
sponsorship  annoimcement  are 
waived  for  "want  ads",  a  list  showing 
name,  address,  telephone  number  of 
advertisers  must  be  maintained.  Data 
is  used  by  public  so  that  they  may 
known  by  whom  they  are  persuaded. 

Federal  Communications  Commission. 

Doiuia  R.  Searcy, 

Secretary. 

(FR  Doc.  90-21175  Filed  9-7-00:  8:45  am] 

MUJNO  COOC  S711-ei-M 


FEDERAL  MARITIME  COMMISSION 
Agraement(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
conunents  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 
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Agreement  No.:  224-200407. 

Title:  Maryland  Port  Administration/ 
Evei^green  Marine  Corporation  (Taiwan) 
Ltd.  Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
Evergreen  Marine  Corporation  (Taiwan) 
Ltd. 

Synopsis:  The  Agreement  provides 
Evergreen  with  non-exclusive  prferential 
berthing  right  at  Berth  No.  2  together 
with  twenty  acres  of  terminal  area  at 
Seagirt  Marine  Terminal  for  a  term  of 
three  years.  Evergreen  agrees  to  move  a 
minimum  of  17,000  loaded  containers 
per  year  through  the  facility  in  the  first 
and  second  lease  years  and  a  minimum 
of  19,000  loaded  containers  in  the  third 
lease  year.  The  Agreement  provides  for 
certain  voitune  incentive  rates  per 
loaded  container  to  cover  charges  for 
dockage,  wharfage,  crane  rental  and 
land  rental 

Agreement  No.:  224-200408. 

Title:  Maryland  Port  Administration/ 
Mediterranean  Shipping  Company,  SJV. 
Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
(MPA)  Mediterranean  dipping 
Company,  S.A.  (MSC). 

Synopsis:  The  Agreement  provides 
for.  (1)  MSC  to  lease  15  acres  to  receive, 
ship,  and  store  containers  and  related 
cargoes  at  MPA's  Seagirt  Marine 
Terminal  for  a  term  of  six  years;  (2) 
MSC  to  move  a  minimum  of  17,000 
loaded  containers  per  year  through  the 
terminal  in  the  first,  second  and  third 
lease  years  and  a  minimum  of  19,000 
loaded  containers  in  the  fourth,  fifth  and 
sixth  lease  years:  (3)  MPA  to  provide 
two  existing  container  cranes  and  a 
berth  to  MSC  upon  24  hours'  notice 
perior  to  vessel  arrival;  and,  (4)  MSC  to 
pay  $199  per  loaded  container  or  $189 
per  empty  container  in  the  first  three 
years  of  the  lease  and  $201  per  loaded 
container  or  $189  per  empty  container  in 
the  fourth,  fifth  and  sixth  year  of  the 
lease. 

Agreement  Noj  224-004003-003. 

Title:  City  of  Long  Beach/Toyota 
Motor  Sales,  U.S.A..  Inc. 

Parties:  City  of  Long  Beach  (City), 
Toyota  Motor  Sales.  U.S.C  Inc. 
(Toyota). 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to:  (1)  Restate 
the  agreement  with  regard  to  Toyota's 
use  and  occupancy  of  certain  land  area 
and  Berths  82  and  83  and  certain 
additicHial  premises  and  facilities  in  the 
North  Harbor  Area  of  the  Harbor 
District  of  the  City  of  Long  Beach  as  a 
contract  marine  automobile  terminah  (2) 
modify  the  compensation  payable  to  the 
City  by  Toyota:  and.  (3)  reflect  certain 
other  understandings  reached  by  the 
parties. 


Dated:  September  4,  IflOa 

By  Order  of  the  Federal  Maritime 

Commission. 
Dated:  September  4. 1990. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc  90-21124  Filed  9-7-90;  8:45  am] 

)  OOOC  •TSS-OVH 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Sharoa  of  Banks  or 
Bank  Holding  Companies,  Fred  J.  Halt, 
ctal 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  24, 
1990. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenjg.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Fred/.  Hall.  Brooks  Hall.  Jr.,  and 
Kirkland  Hall  all  of  Oklahoma  City. 
Oklahoma;  to  each  acquire  33.33  percent 
of  the  voting  shares  of  Capital  National 
Bancshares,  Inc..  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  Capital  National  Bank, 
Oklahoma  City,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1990. 
)ennifef  J.  Johnaon, 
Associate  Secretary  of  the  Board 
[FR  Doc.  90-21135  Filed  9-7-90: 8:45  am] 
■NJJM  oooc  ms-ai-ii 


Acquisition  of  Comf>any  Engaged  in 
Permisslliia  NonlMHikbig  AcHvities, 
Northern  Trust  Corp.    < 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)  (8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  225.21(a}  of  Regulation  Y 


(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  {  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  sudi  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for  . 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1990. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Northern  Trust  Corporation, 
Chicago,  Illinois;  to  acquire  the 
successor  to  the  merger  of  Heritage 
Merger  Company,  Chicago,  Illinois,  and 
Fiduciary  Services,  Inc.,  Houston,  Texas, 
and  thereby  engage  in  performing 
functions  or  activities  that  may  be 
performed  by  a  trust  company  (including 
activities  of  a  fiduciary  agency  or 
custodial  nature)  in  the  manner 
authorized  by  federal  or  state  law 
pursuant  to  {  225.25(b)(3)  of  the  Board's 
Regualtion  Y.  These  activities  will  be 
conducted  in  the  State  of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1990. 

lennifar  |.  Jolinioii, 

Associate  Secretary  of  the  Board 

[FR  Doc.  90-21136  Filed  9-7-00;  8:45  amj 
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Formation  of,  Acquisitton  l>y,  or 
Merger  of  Bank  Hohfing  Companies; 
Valley  Bancoip^ 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  i  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
1,1990. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60090: 

1.  Valley  Bancorporation,  Appleton, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  bidependent 
Community  Bancshares,  Inc.,  Kiel, 
Wisconsin,  and  thereby  indirectly 
acquire  The  Citizens  State  Bank,  Kiel. 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1990. 

Jennifer  ).  )ohnsoo. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  90-21137  Filed  9-7-90;  8:45  amj 
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DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 
|DocketNo.90P-0270] 

Sour  Cream  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing    | 

agency:  Food  and  Drug  Administration, 
HHS.  I 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Old  Home  Foods,  Inc.,  to  market  test 
a  product  designated  as  "light  sour 
cream"  that  deviates  from  the  U.S. 
standard  of  identity  for  sour  cream  (21 
CFR  131.160).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  product. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  December  11, 1990. 

RM  FURTHER  INFORMATION  CONTACT: 

Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  202Q4,  202-485-0343. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Old  Home  Foods,, 
Inc.,  370  University  Ave.,  St.  Paul,  MN 
55103. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  product  that 
deviates  from  the  U.S.  standard  of 
identity  for  sour  cream  in  21  CFR  131.160 
in  that:  (1)  The  fat  content  of  the  product 
is  reduced  from  18  percent  to  9  percent, 
and  (2)  sufficient  vitamin  A  palmitate  is 
added  in  a  suitable  ca^'rier  to  ensure  that 
a  2-tablespoon  serving  of  the  product 
contains  4  percent  of  the  U.S. 
Recommended  Daily  Allowance  for 
vitamin  A.  The  product  meets  all 
requirements  of  the  standard  with  the 
exception  of  these  deviations.  The 
purpose  of  the  variation  is  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  sour  cream  but  contains 
fewer  calories  and  less  fat. 

For  the  purpose  of  this  permit  the 
name  of  the  product  is  "light  sour 
cream."  The  principal  display  panel  of 
the  label  must  include  the  statements 
"reduced  calories"  and  "reduced  fat" 
following  the  name.  In  addition,  the 
label  must  bear  the  comparative 
statements  "33Vb%  less  calories"  and 
"SCS  less  fat." 

The  product  complies  with  the 
reduced  calorie  labeling  requirements  in 
21  CFR  105.66(d).  In  accordance  with 
FDA's  current  views,  reduced  fat  food 
labeling  is  acceptable  because  there  is 
at  least  a  50-percent  reduction  in  the  fat 
content  of  the  product.  The  information 
panel  of  the  label  will  bear  nutrition 


labeling  in  accordance  with  21  CFR 
101.9. 

This  permit  provides  for  the 
temporary  marketing  of  525.000 16-ounce 
containers  and  456,000  8-ounce 
containers  of  the  test  product.  The 
product  will  be  manufactured  at  Old 
Home  Foods,  Inc.,  370  University  Ave.. 
St.  Paul.  MN  55103,  and  distributed  in 
Minnesota,  eastern  North  Dakota,  and 
western  Wisconsin. 

Each  of  the  ingredients  used  in  the 
food  must  be  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFTR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  raused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  December  11, 1990. 

Dated:  August  30. 1990. 
FradR.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc  90-21145  Filed  9-7-90;  8:45  am] 
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Health  Care  Financing  AdminlstratkNi 

Medicare  and  MedicaM  Programs, 
Meeting  of  tfie  Advisory  Council  on 
Social  Security 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  public  hearing. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  this  notice  announces  a  hearing  of 
the  Advisory  Council  on  Social  Security. 

dates:  The  hearing  will  be  open  to  the 
public  on  September  13, 1990  from  10 
a.m.  to  5  p.m. 

ADDRESSES:  The  Federal  Office  Building, 
915  Second  Avenue,  room  514,  Seattle. 
Washington  98174. 

or 
FOR  FURTHER  INFORMATION  CONTACT: 

Olga  Nelson,  Administrative  Officer, 
Advisory  Council  on  Social  Security, 
room  63&-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington  DC  20201,  202-245- 
0217. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every 
four  years.  The  Council  examines  issues 
affecting  the  Social  Security  retirement, 
disability,  and  survivors  insurance 
programs,  as  well  as  the  Medicare  and 
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Medicaid  programs,  wtiich  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  The  adequacy  of  the  Medicare 
program  to  meet  Uie  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structure  for  long-term  care,  and  the 
need  for  more  stable  health  care 
financing  for  the  aged,  the  disabled,  the 
poor,  and  the  uninsured; 

•  Major  Old- Age,  Survivors,  and 
Disability  Insurance  (OASDI)  Hnancing 
issues,  including  the  long-range  financial 
status  of  the  program,  relationship  of 
OASDi  income  and  outgo  to  budget- 
deficit  reduction  efforts  under  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985,  and  projected 
buildups  in  the  OASDI  trust  funds;  and 

•  Broad  policy  issues  in  Social 
Security,  such  as  the  role  of  Social 
Security  in  overall  U.S.  retirement 
income  policy. 

The  Council  is  composed  of  12 
members:  G.  Lawrence  Atkins,  Robert 
M.  Ball,  Philip  Briggs,  Lonnle  R.  Bristow, 
Theodore  Cooper,  John  T.  Dunlop,  Karen 
Ignagni,  James  R.  Jones,  Paul  O'Neill, 
A.L  "Pete"  Singleton,  John  J.  Sweeney, 
and  Don  C.  Wegmiller.  The  chairperson 
is  Deborah  Steelman. 

The  Council  is  to  report  to  the 
Secretary  and  Congress  by  Janudty  1991. 

II.  Agenda 

The  Council  will  hear  testimony  on 
social  security  and  health  care  issues. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

{Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.714  Medical  Assistance 
Program:  13.733  Medicare-Hospital  Insurance; 
13.774  Medicare-Supplementary  Medical 
Insurance:  13.802,  Social  Security-Disability 
Insurance  13.803  Social  Security-Retirement 
Insurance;  13.80.5  Social  Serurity-Survivor's 
Insurance! 

Dated:  August  27. 1900 
Ann  0.  UBelifl, 

Executive  Director.  Advisory  Cuuiw.ilon 
Social  Security. 

\VV.  Doc.  90-21263  Filed  9-7-90;  8:43  am) 

nUJNG  CODE  4120-01-lt 


Natfonal  Institutes  of  Health 

4 

National  Cancer  Institute;  Meeting— 
Board  of  Scientific  Counselors, 
Division  of  Cancer  Prevention  and 
Control 

Pursuant  to  Ihiblic  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevention  and  Control. 


National  Cancer  Institute,  October  18- 
19, 1990,  Building  3lC,  Conference  room 
6.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  on  October  18  from  8:30  a.m.  to 
recess  and  on  October  19  from  8:30  a.m. 
to  adjournment  to  discuss 
administrative  details  and  for  the 
discussion  and  review  of  concepts  and 
programs  within  the  Division. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31. 
Room  10A06.  National  Institutes  of 
Health,  Bethesda^  maryland  20892-3100 
(301/496-5708)  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman.  National  Cancer  Institute, 
Executive  Plaza-North,  room  318. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-49&-6526),  upon 
request. 

Dated:  August  30. 1990. 
Bett)'  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  90-21123  Filed  9-7-90;  8:45  am) 

BILLING  COOE  4140-01-11 


Office  of  Human  Development 
Services 

Federal  Council  on  the  Aging;  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Wednesday, 
September  26, 1990,  begins  at  9  a.m.  and 
ends  at  5  p.m..  on  Thursday.  September 
27. 1990. 

Place:  On  Wednesday,  September  26, 
in  the  SSA  Conference  room  643-H, 
i  lubert  Humphrey  Building.  200 
Independence  Avenue,  SW., 
Washington.  DC.,  from  9  a.m.  to  5  p.m., 
and  Thursday,  September  27,  in  the  SSA 
Conference  room  684-H  Hubert 
Humphrey  Building,  200  Indeperidence 
Avenue  SW.,  Washington,  DC.  from  9 
ii.m.  to  5  p.m. 

Status:  Meeting  is  open  to  the  public. 
(Due  to  building  security  names  of 
attendees  should  be  called  into  FCoA 
ofHce  prior  to  meeting  dates) 

Contact  Person:  Kevin  W.  Parks,  room 
4280,  Wilbur  Cohen  Federal  Building, 
619-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L 
93-29,  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 


Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub^ 
L  92-453. 5  U.S.C.  App.  1.  section  10. 
1976)  that  the  Council  will  hold  its 
September  quarterly  meeting  on 
September  26  and  27, 1990.  from  9  a.m.->5 
p.m.  respectively,  in  room  648-H.  Hubert 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 

The  agenda  is  as  follows:  On 
September  26.  the  Council  will  conduct 
its  regular  business  meeting.  The  agenda 
will  include:  Swearing-in  of  newly 
appointed  members,  discussion  of 
Current  Projects,  FCoA  Committee 
Meetings  and  Reports,  Agenda  Projects 
for  1990-91,  the  1990  Annual  Report  to 
the  President  and  Recommendations  to 
be  included  therein,  location  of  1990  and 
1991  meetings,  in-house  long  range 
planning  and  deliberation  on  future 
activities  and  agenda  for  future 
meetings. 

On  September  27,  from  9  a.m.-^  p.m., 
the  Council  will  participate  in  a  seminar 
offered  by  Congressional  Quarterly 
entitled  "Understanding  Congress." 

Dated:  August  24. 1990. 
Ingrid  Azvedo, 

Chairperson,  Federal  Council  on  the  Aging. 
|FR  Doc.  90-21108  Filed  9-7-90;  8:45  am] 
BILLING  CODE  4130-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review 

The  propsal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  the 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  listed  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1029-0092, 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Title:  State-Federal  Cooperative 
Agreement,  30  CFR  part  745. 

OMB  number  1029-0092. 


Abstract  30  GPR  part  745  requires 
that  States  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretary  of  the  Interior.  OSM 
uses  the  information  to  make  findings 
that  the  State  has  an  approved  program 
and  will  carry  out  the  responsibilities 
mandated  in  Surface  Mining  Control  and 
Reclamation  Act  to  regulate  surface  coal 
mining  and  reclamation  programs. 

Bureau  form  number:  None. 

Frequency:  On  Occasion. 

Description  of  respondents:  State 
Regulatory  Authorities. 

Annual  responses:  12. 

Annual  burden  hours:  10,740. 

Estimated  completion  time:  895  hours. 

Bureau  clearance  officer  Andrew  F. 
DeVito  (202)  343-6150. 

Dated:  July  30. 1900. 
lohn  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 
[FR  Doc.  90-21140  Piled  9-7-90r,  8:45  am] 

BILUNQ  CODE  4310-OMI 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybffl  Data  for  Use  by 
Manalytics,  Inc. 

The  Conrniissiooi  has  received  a 
request  from  Manalytics,  Inc.  for 
permission  to  use  certain  data  from  the 
Commissiion's  1968  and  1989  ICC 
Waybill  Sample.  The  data  are  requested 
for  the  purpose  of  forecasting  intermodal 
traffic  volumes  and  patterns  for  a  major 
(unnamed)  West  Coast  port.  Manalytics. 
Inc.  request  permission  to  use  all  fields 
now  in  the  ICC  Public  Use  Waybill  File 
plus  the  origin  and  terminating  BEA 
Economic  Areas  (BEAs  are  defined  by 
the  Bureau  of  Economic  Analysis.  U.S. 
Department  of  Commerce)  that  did  not 
pass  the  3-FSAC  rule  and  was  therefore 
not  made  part  of  the  Public  Use  File. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines;  (1)  4,500 
revenue  carloads  or  (2)  5  percent  of 
revenue  carloads  in  any  one  State  (49 
CFR  part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 


until  after  ^1)  Public  notice  is  provided 
so  affected  parties  have  an  opportimity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385  (Sub- 
No.  2),  52  FR  12415.  April  16. 1967). 

Accordingly,  if  any  parties  object  to 
this  request  diey  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportatioin  Analysis 
(OTA)  within  14  calendar  days  of  the 
publication  of  this  notice.  They  should 
also  include  all  grounds  for  objections  to 
the  full  or  partial  disclosure  of  the 
requested  data.  The  Director  of  OTA 
will  consider  these  objections  in 
determining  whether  to  release  the 
requested  waybill  data.  Any  parties  who 
objected  will  be  timely  notified  of  the 
Director's  decision. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Sidney  L  Striddand.  Jr.. 
Secretary. 
(FR  Doc.  90-21166  Fded  9-7-90;  8:45  am] 

aUXMQCOOE  7U0-ei4 


(Dodtet  Na  AB-33  (Sub-No.  64)] 

Union  Pacific  Railroad  Co.— 
Abandonment— Between  Bascule 
Bridge  and  Clarksburg,  Yolo  County, 
CA;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Union  Pacific  Railroad  Company  to 
abandon  its  9.75-mile  rail  line  between 
milepost  90.5  near  Bascule  Bridge  and 
milepost  6.2  near  Clarksburg,  in  Yolo 
County.  CA  (the  Holland  Branch). 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
o^ered  financial  assistance  (through 
subsidy  or  purchase),  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  September  20, 
1990.  The  following  notation  shall  be 
typed  in  bold  face  on  the  lower  left-hand 
comer  ofthe  envelope  containing  the 
offer  "Rail  Section,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  August  31, 1990. 


By  die  Commission.  Chairman  Philbtn.  Vice 
Chairman  Phillips,  Commiuionert  Simmons. 
Lamboley,  and  Emmett. 
Sidney  L  Strickland,  Jr^ 
Secretary. 
(FR  Doc.  90-21165  Filed  9-7-80;  8:45  am] 

•nXMO  COW  7DW-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Advisory  Panel  Renewals;  Notice 

The  Assistant  Director  for  Education 
and  Human  Resources  has  determined 
that  the  renewal  of  the  advisory  panels 
listed  below  is  necessary  and  in  the 
public  interest.  This  determination 
follows  consultation  with  the  General 
Services  Administration. 

Advisory  Panel  for  Applications  of 
Advanced  Technologies. 

Advisory  Panel  for  Research  in 
Teaching  and  Learning. 

Advisory  Panel  for  Instructional 
Materials  Development. 

Advisory  Panel  for  Informal  Science 
Education. 

For  further  information,  contact  Dr. 
Joan  Leitzel,  Director,  Division  of 
Materials  Development,  Research  and 
Information  Science  Education  at  367- 
7452. 

Dated:  September  4, 1990. 
M.  RelMcca  IVinkler, 

Committee  Management  Officer. 

[FR  Doc.  90-21112  Filed  »-7-90:  B:45amJ 

BHJJNO  COOC  7SSfr^>1-ll 


Special  Emphasis  Panels  Meetings 

Summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting(s]  to  be  held  at  1800  G 
Street  NW..  Washington.  DC  20550 
(except  where  otherwise  indicated). 

Supplementary  Information:  The 
purpose  of  the  meetings  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  "The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  Thisse  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
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5.'i2b(c).  the  Government  in  the  Sunshine         Contact  Person:  M.  Rebecca  Winkler,  Dated:  September  4. 1990. 

Act.  Committee  Management  Officer,  room         M.  Retiecca  WinkleT. 

200,357-7363.  Committee  Management  Officer. 


Committee  name 


AdMHflry  Committee  lor  Electrical  and  Communications  Systems-. 

A<Msoiy  Committee  for  Biological  and  Cfiiical  Systems 

Advisory  Committee  tor  Electrical  and  Communications  Systems  .„ 
Mnaort  Committee  tar  Electrical  and  Communications  Systems... 


Agenda 


SeiR  proposals. 
S8IR  proposals. 
SBIR  proposals. 
SBIR  profxwals. 


>  At  1800  G  Street  NW ,  Washirtgton,  DC. 


D8te<^ 


|FR  Doc.  90-21113  Filed  »-7-flO;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  Na  SO-SM) 

Duke  Power  Co..  (McGuire  Nuclear 
Station,  Unit  1)  Exemption  Regarding 
Sctwdule  for  Containment  Integrated 
Leaic  Rate  Tests 

I 

Duke  Power  Company  (the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  NPF-9  which  authorizes  operation 
of  the  McGuire  Nuclear  Station,  Unit  1 
(the  facility)  at  steady  state  reactor 
power  levels  not  in  excess  of  3411 
megawatts  thermal.  The  facility  consists 
vf  a  pressurized  water  reector  located  at 
the  licensee's  site  in  Mecklenburg 
Coimty,  North  Carolina.  A  second 
pressurized  water  reactor  located  at  this 
Site  is  not  affected  by  this  exemption. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Fegulatory  Commission  (the 
Commission]  now  or  hereafter  in  eff'ect. 

U 

Section  III.D.l.(a)  of  appendix )  to  10 
CFR  part  50  requires  the  development  of 
a  program  consisting  of  a  schedule  for 
periodic  retesting  the  overall  integrated 
leakage  rate  of  the  primary  reactor 
containment  (i.e..  Type  A  tests).  This 
section  specifies  that  after  the 
preoperational  leakage  rate  tests,  a  set 
of  three  Type  A  tests  shall  be  performed 
"at  approximately  equal  intervals" 
during  each  10-year  service  period.  The 
third  test  of  each  set  is  required  to  be 
conducted  "when  the  plant  is  shut  down 
for  the  10-year  plant  inservice 
inspections"  required  by  10  CFR  50.55a. 

m 

By  letter  dated  February  20, 1990,  the 
licensee,  Diike  Power  Company, 
requested  a  one-time  exemption  from 
the  requirements  of  10  CFR  part  50, 
appendix  |,  section  III.D.l.(a)  regarding 


the  Periodic  Type  A  (containment 
integrated  leak  rate  test)  test  schedule 
for  the  McGuire  Nuclear  Station,  Unit  1. 
The  licensee  requested  a  one-time 
exemption  for  the  scheduling  of  the  third 
periodic  Type  A  test.  Appendix  J 
requires  that  this  test  be  performed 
during  the  10-year  inservice  inspection 
(ISI)  outage.  The  requested  exemption  . 
would  permit  continued  performance  of 
Type  A  testing  at  the  40±10-month 
inter\dl  presently  required  by  the  plant 
Technical  Specifications  (TSs)  with 
three  tests  required  every  10  years.  The 
proposed  change  would  only  relieve  the 
licensee  from  the  requirement  of  a  Type 
A  test  during  the  first  10-year  ISI  outage. 
During  the  second  10-year  service 
period,  the  licensee  will  be  able  to 
schedule  the  third  Type  A  test  to 
correspond  with  the  ISI  outage  as 
required  by  appendix  J.  The  licensee 
also  submitted  proposed  changes  to  the 
McGuire  TSs  to  reflect  the  requested 
exemption. 

IV 

Section  III.D.l.(a)  of  appendix )  to  10 
CFR  part  50  states  that  a  set  of  three 
Type  A  tests  shall  be  performed  "at 
approximately  equal  intervals"  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted 
"when  the  plant  is  shut  down  for  the  10- 
year  plant  inservice  inspections."  The 
McGuire  TSs  repeat  these  requirements, 
except  that  "approximately  equal 
intervals"  is  replaced  with  a  more 
explicit  interval,  40±10  months. 

The  licensee  submitted  a  proposed 
Type  A  test  schedule  based  on  a  40-(- 10- 
month  interval  as  required  by  the 
McGuire  TSs.  This  schedule  includes  the 
tentative  dates  for  Type  A  testing  for  the 
first  two  10-year  service  periods.  As 
scheduled,  the  third  periodic  Type  A  test 
for  McGuire  Unit  1  will  be  performed 
during  the  End-of-Cycle  6  (EOC  6) 
refueling  outage  in  1990.  The  following 
test,  which  would  be  the  first  test  in  the 
second  10-year  service  period,  would  be 
performed  during  the  HOC  9  refueling 
outage  in  1994.  By  the  proposed 
schedule,  the  test  interval  of  40±10 
months  would  be  maintained  in 
accordance  with  the  TSs. 


09/18/90 
09/27/90 
09/26/90 
09/21/90 


Times 


8:30  a.nt-S  p.m. 
8:30  a.m.-5  p.m. 
8:30  a.m.-5  p.m. 
8:30  a.m.-5  p.m. 


Room* 


1250 
1133 
1260 
1250 


The  McGuire  TS  requirements 
presently  conflict  with  requirements  for 
the  scheduled  performance  for  the  Type 
A  testing  delineated  in  10  CFR  part  50, 
appendix  J,  for  performing  the  third 
Type  A  leak  rate  testing  during  the  10- 
year  ISI.  The  first  10-year  ISI  is 
scheduled  to  occur  during  the  EOC  7 
refueling  outage.  Performing  the  test  at 
that  time  would  exceed  the  50-month 
maximum  interval  allowed  by  the  TSs. 
Type  A  testing  during  both  the  EOC  6 
and  EOC  7  outages  would  be  necessary 
if  the  requested  exemption  is  not 
granted.  Results  of  previous  tests 
demonstrate  that  changes  in  overall 
containment  leakage  rates  occur  over 
the  course  of  several  years  and, 
therefore,  are  unlikely  to  be  revealed 
over  a  one-year  test  interval.  Moreover, 
performance  of  Type  A  tests  during  two 
successive  refueling  outages,  (e.g., 
during  the  EOC  6  and  EOC  7  outages) 
would  be  both  excessive  and 
unnecessary. 

Granting  the  exemption  would  result 
in  nearly  equal  intervals  between  tests, 
keep  the  testing  within  the  40±10-month 
interval,  and  eventually  result  in  the 
sixth  periodic  test  occurring  during  the 
second  10-year  ISI  outage,  consistent 
with  appendix  J.  The  Commission's  staff 
considers  the  requirement  that  the  third 
test  occur  during  the  10-year  ISI  outage 
to  be  of  minimal  safety  significance 
when  compared  to  the  actual  interval 
between  tests.  The  licensee's  proposal 
maintains  the  appropriate  interval 
between  tests  for  ensuring  containment 
leakage  integrity.  As  further  evidence  of 
this,  the  staff  has  proposed  a  revision  to 
appendix  ]  (51  FR  39538,  October  29. 
1986)  that  would  eliminate  the 
requirement  that  the  third  Type  A  test 
per  10-year  service  period  coincide  with 
the  10-year  ISI.  The  staff,  therefore, 
finds  the  requested  exemption  and 
associated  TS  change  to  be  acceptable. 


The  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1)  this 
exemption  is  authorized  by  law,  will  not ' 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with' 


the  common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2](ii).  are  present  justifying 
the  exemption,  namely,  that  application 
of  the  regulation  In  the  particiilar 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  underlying  purpose  of  the  rule 
is  to  require  Type  A  leak  rate  testing  of 
the  containment  at  periodic  intervals 
sufficient  to  determine  whether  there 
has  been  degradation  of  containment 
leakage  characteristics  and  to  provide  a 
basis  for  predicting  future  contafnment 
integrity.  The  test  schedule  to  be 
implemented  by  the  licensee  under  the 
exempted  regulation  is  sufficient  to 
achieve  this  underlying  purpose  in  that 
it  provides  for  tests  at  appropriate 
intervals.  I 

Accordingly,  me  Commission  hereby 
grants  an  exemption  as  described  in 
section  III  above  from  section  III.D.l.(a) 
of  appendix  ]  to  10  CFR  part  50  to  the 
effect  that  the  Type  A  test  on  McGuire 
Unit  1,  that  would  otherwise  be 
scheduled  for  the  10-year  ISI  outage 
(EOC  7, 1991),  is  authorized  to  be 
performed  instead  during  the  Unit  1 
EOC  6  outage  in  1990. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  not  have 
a  significant  impact  on  the  environment 
(August  24, 199a  55  FR  34782). 

This  Exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  August  1990. 
Gus  C  Lainas, 

Acting  Director,  Division  of  Reactor  Projects- 
l/II.  Office  ofNucltar  Reactor  Regulation. 
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Southern  California  Ediaon  Company, 
et  aL;  San  Onofire  Nuclear  Generating 
Station,  Unit  No.  1,  Notice  of 
Conaideration  of  laauance  of 
Amendment  to  Provlalonal  Operating 
Ucenae  and  Propoaed  No  Significant 
Hazarda  Conaideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13,  issued  to  Southern  California 
Edison  Company  and  San  Diego  Gas 
and  Electric  Company  (the  licensees), 
for  operation  of  San  Onofie  Nuclear 
Generating  Station.  Unit  No.  1.  located 
in  San  Diego,  California.  The  request  for 


amendment  was  submitted  by  letter 
dated  July  3, 1990,  as  supplemented  by 
letter  dated  August  22. 1990. 

Proposed  Change  No.  227,  which  was 
submitted  by  Amendment  Application 
No.  185,  proposes  to  change  Technical 
Specification  3.4.3,  "Auxiliary 
Feedwater  System,"  to  allow  the 
minimum  system  flow  requirement  to  be 
reduced  from  125  gpm  tq  100  gpm.  This 
change  is  necessary  to  allow  the 
licensee  to  replace  the  auxiliary 
feedwater  system  flow  Venturis  during 
the  Cycle  11  refueling  outage  to  limit  the 
maximum  auxiliary  feedwater  flow  to 
each  steam  generator  to  150  gpm  for 
water  hammer  considerations. 
Replacing  the  flow  Venturis  to  limit  the 
maximum  auxiliary  feedwater  flow  to 
the  steam  generators  will  also  reduce 
the  minimum  auxiliary  feedwater  flow 
capability  of  the  system. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  tl>e  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  signiricant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated?  , 

Response:  No. 

Installation  of  smaller  diameter  flow 
reducing  Venturis  into  the  three  auxiliary 
feedwater  system  lines  will  not  impact  the 
probability  or  consequence  of  accidents 
previously  evaluated.  Calculations  were 
made  using  the  Westinghouse  LOFTRAN 
code  to  simulate  feedline  break  accidents. 
The  results  from  these  analyses  show  that  the 
proposed  minimum  AFW  flowrates  are 
sufficient  to  remove  core  decay  heat.  In  all 
cases  the  core  remains  covered  with  water 
and  in  a  coolable  geometry  at  all  times. 

The  Westinghouse  analyses,  attachment  3. 
were  performed  on  the  four  worst  case  events 
reported  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  section  15.6.  They 
are  1)  the  feedline  break  upstream  of  the  in- 
containment  check  valve  (FWLB-U)  at  100% 
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power.  Case  D,  2)  the  feedline  break 
upstream  of  the  in-containment  check  valve 
(FWLB-U)  at  50%  power.  Case  E,  3)  the 
feedline  break  downstream  of  the  in- 
containment  check  valve  (FWLB-O)  at  \Wi 
power.  Case  F.  and  4)  the  feedline  break 
downstream  of  the  in-containment  check 
valve  (FWLB-D)  at  50%  po*»er.  Case  G. 

The  events  discussed  in  UFSAR  Section 
15.5  were  not  reanalyzed  since  the  resizing  of 
the  AFWS  Venturis  does  not  affect  AFW 
performance  in  these  cases.  They  are  the 
partial  loss  of  nonnai  feedwater  at  100% 
power  with  an  AFW  flow  of  165  gpm.  (LONF 
Case  A),  the  complete  loss  of  normal 
feedwater  at  100%  power  with  an  AFW  flow 
of  185  gpm  (LONF  Case  B).  and  the  complete 
loss  of  normal  feedwater  at  50%  power  with 
an  AFW  flow  of  185  gpm,  {LONF  Case  C). 
The  existing  analyses  are  still  valid  in  these 
cases  since  the  minimun  flow  did  not  change 
with  the  modification. 

The  reanalysis  of  main  feedwater  line 
break  events  support  SONGS  1  operation 
with  the  reduced  AFW  flows  of  100  gpm  for 
FWLB-U  (Cases  D  and  E)  and  175  gpm  for 
FWI.B-D  (Cases  F  and  G).  In  all  cases,  the 
core  remains  covered  and  in  coolable 
geometry  at  all  times.  Thus,  all  applicable 
acceptance  criteria  are  shown  to  be  met.  The 
radiological  consequences  following  a 
feedline  break,  for  all  cases  analyzed  are 
t>ounded  by  the  radiological  consequences  as 
reported  in  the  UFSAR.  section  15.6. 
Therefore,  the  reduced  AFW  flows  are 
demonstrated  to  be  acceptable  and  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Normal  Technical  Specirication 
Surveillance  testing  will  verify  operability  of 
both  Trains  of  AFW. 

Design  veriflcation  testing  will  be 
performed  in  MODES  5  and  1  in  addition  to 
the  surveillance  testing  required  by  the 
Technical  SpeciHcations.  This  additional 
testing  of  the  Auxiliary  Feedwater  System 
(AFWS)  will  be  performed  to  confirm  that  the 
AFWS  meets  the  design  basis  requirements. 

Train  B  pump  G-lOW  and  Train  A  pump 
G-IOS  will  be  tested  in  MODE  5  to  determine 
cavitating  points  of  the  Venturis.  The  testing 
«vill  also  develop  sign  quality  pump  curves. 

Train  B  testing  will  confirm  that  pump  G- 
lOW  will  not  exceed  450  gpm  total  flow  to  all 
three  steam  generators.  This  design 
verification  testing,  plus  the  standard 
construction  testing  will  ensure  Train  B 
operates  within  the  design  basis. 

Train  A  motor  driven  Pump  G-IOS  will  also 
be  tested  to  verify  it  is  capable  of  supplying 
at  least  100  gpm  to  two  intact  main  feedlines 
and  depressurized  steam  generators. 

MODE  1  is  required  to  allow  sufficient 
ste,am  pressure  to  run  the  Turbine  AFW 
pump  (G-10).  use  automatic  controls  for  Main 
Feedwater  and  Reactor  Rod  Con  Uxtl.  and 
maintain  stable  plant  conditions. 

In  MODE  1.  testing  will  confirm  the 
flowrates  for  the  Turbine  AFW  pump,  G-10  in 
combination  with  the  motor  driven  AFW 
pump  G-IOS.  Actual  flow  testing  will  ensure 
the  pumps  meet  the  minimum  retpiirement  of 
100  gpm  total  flow  to  two  intact  main 
feedlines  and  pressurized  steam  generators 
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and  the  nwiipi^oftaDfy  flaw  per  ataMi 
gowiXor  IB  pre*eat  MtET  hanmer.  Tfcii 
testimf  wfll  provide  aooarate  system  carves 
for  measareaeiil  of  floor  losiitaiic*  to  the 
steoai  Genenflort  and  iolel  looses  at  a 
variety  of  preooares  tvitli  oocarale  flow  rates. 

sex  cakulotioas  and  Wesliaglioase 
analyses  shows  that  aooeiKafale  AFW  flow 
ratea  to  the  sieaai  generators  are  achieved  for 
aU  AFWS  design  basis  eveate.  This  testing 
win  verify  (he  anaiyaea  resoUs.  U  will  not 
affect  the  accident  jmtbabilities  aiace  the 
purpose  of  <he  systesi  is  to  oiitigate  as 
aocideat  The  aoadent  ooose^ueooes  will  no) 
be  afFected  in  MODES  soice  the  AFW  system 
is  not  required  in  that  MODE  and  accidenU 
are  pMtulated.  During  Mode  1  testingi  if  an 
aocidAt  were  to  occur.  Train  B  would 
actuate.  If  Train  B  were  to  fail.  Train  A  would 
actuate  aa  desi^ud.  As  discussed  in 
Attachment  4  the  nunimum  AFW  flow 
required  at  or  below  25%  power  is  well  below 
the  calculated  flow  of  the  Train  A  pumps  G- 
10  and  C-IOS.  The  operation  of  either  Train 
of  AFW  at  or  below  2S9K  power  will  ensure 
that  aU  acceptance  criteria  are  met  in  the 
event  of  a  feedline  break  or  loss  of  nonnal 
feed  water  flow. 

Therefore,  operating  San  Onofre  Unit  1  in 
accordance  with  this  proposed  change  does 
not  involve  a  signiricant  increase  in  the 
probabiUty  or  consequences  of  any  accident 
previously  evaluated. 

2.  Wilt  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously  . 
evaluated? 

Response:  No. 

Resizing  the  AFW  flow  reducing  Venturis  to 
prevent  the  possibility  of  a  water  hammer 
event  has  been  analyred,  as  discussed  above. 
After  installation  of  the  new  Venturis,  the 
AFWS  wffl  function  as  designed. 

Tlie  flow  verification  tests  will  be 
performed  shortly  after  MODE  1  entry  at  or 
below  2S%  power.  If  a  feed  water  system 
design  basis  accident  were  to  occur  before 
testing  pomp  G-W,  AFW  Train  6  would 
actuate  and  provide  the  required  AFW  flow 
for  the  intacft  steam  generators,  tf  Train  B 
fails.  Train  A  AFW  pumps  G-10  and  C-tOS 
would  be  available  to  actuate  as  required.  As 
discussed  in  part  1  above.  Aw  mintmom  AFW 
flow  required  at  or  below  ZS%  power  is  well 
below  the  calculated  flow  of  the  Train  A 
pumps  C-W  and  G-IOS.  Operating  either 
Train  of  AFW  at  or  below  29%  power  wilt 
ensure  that  all  acceptance  criteria  are  met  in 
the  event  of  a  feedfaie  break  or  loss  of 
mmal  feedwater  flow. 

ThereCore.  it  is  concfaded  that  operation  of 
the  facility  in  accordance  with  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  off  accident  from  any  accident 
previoosiy  evaluated. 

a.  Wil  operation  of  1km  fadUty  in 
accotdanoe  wi&  this  proposed  change 
involve  a  signifioaot  rodartion  in  a  nurgia  of 
safety? 

Retpoime:  No. 

As  discuasad  above,  this  propoaed 
modificaliaB  oriM  sesiaa  the  AfW  wntoris  to 
liwt  ■wraaaoi  AFW  to  UBgpoi  and  icflidii 
in  a  lower  flow  to  flw  ataan  genentora  ia  llie 
.  evealofaieedwaterliaefareaki 


Analyses  haa  shewn  there  is  oo  significant 
reduction  ia  oay  aiaisin  of  safety,  ie,  core 
decay  heat  removal  is  suHicieat,  the  core 
remains  in  a  coolable  state,  and  is  never 
uncovered. 

Testing  of  Train  A  in  MODE  1  below  25% 
power  will  not  significantly  reduce  the 
margin  of  safety.  In  the  event  of  a  FWIS-U. 
AFW  Train  B  is  available,  bi  addilioa.  AFW 
Train  A  with  pamps  G-10  and  G-IOS  is  also 
available  and  capable  of  deirveni«  the 
required  flows  at  25%  power.  Therefore,  the 
operation  of  the  facility  in  aocordaace  with 
this  proposed  chai\ge  does  not  in\  olve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  Feview«d  the 
analysis  and  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratioo. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  ffaial 
determination.  The  Commission  will  not 
noroully  make  a  final  detennination 
unless  it  receives  a  request  for  a 
hearing. 

Written  commeots  may  be  submitted 
by  mail  to  lihe  Regulatory  Publications 
Branch,  Divisioe  of  Freedom  of 
biformation  and  Publications  Services, 
Office  of  Adminifitratioa.  U.S.  Nudear 
Regulatoiy  Commission.  Washingloo. 
DC  20555.  and  should  cite  the 
publication  date  and  page  nun^er  of 
this  Federal  Re^ster  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Philips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  ajn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
room,  the  Gelman  Buflding.  2120  L  Street 
NW..  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  10, 199a  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  bearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  mtervene  shall  be 
filed  in  acoordaace  srith  the 
Commission's  llules  of  Practice  for 
Domestic  Licensmg  Proceedings"  in  10 
CFH  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  «l  the  (kMnaMSsioa's 
Public  DocMOMBl  room,  tke  Gelnan 
Building.  2120  L  Street  NW., 


Washii^on.  DC  20SSS  and  at  the  local 
public  duGument  room  located  at  the 
University  of  Califaniia.  Uun  Ubtarf, 
P.a  Box  1J6S7.  inme,  California  9271). 
If  a  request  btf  a  hearing  or  petition  for 
leave  to  intervene  is  fil«l  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Lioeosing  Board,  designated 
by  the  Commission  a-  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition,  and  die  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appn^ate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  most  set 
forth  with  particolarity  tiie  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
%vitih  particular  reference  to  the 
following  factors:  (1)  T%e  nature  of  tfie 
petitioner's  ri^  tinder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner'* 
property,  financial,  or  other  interest  in 
the  prooeetfing;  and  (3)  die  possible 
effect  of  any  order  wrhich  may  be 
entered  in  die  proceeding  on  the 
petitionei's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
sirfjfect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No!  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  die  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing,  the  petitioner  most  also 
provide  references  to  those  specific 
sources  and  docaments  of  which  the  ' 
petitioner  is  aware  and  on  which  the 
petittoner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
mast  provide  aufficient  infonnation  to 


show  that  a  genuine  dispute  exists  tvith 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  ttie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  may  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  tlw  30-day  notice  period 
However,  should  circmnstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result  for  example,  in  derating  or 
shutdown  of  the  facility^  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
the  opportimity.  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telei^one  call 
to  Western  Union  at  1-600-325-6000  (in 
Missouri  l-«00-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  follotving  message  addressed  to 
John  T.  Larkins:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  James  A.  Beoletto, 
Esq.,  Southern  Cedifomia  Edison 
Company,  P.O.  Box  800,  Rosemead. 
California  91770,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  3. 1990,  as 
supplemented  by  letter  dated  August  22. 
1990,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC 
20555,  and  at  the  Main  Library, 
University  of  California,  P.O.  Box  19557. 
Irvine.  California  92713. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  August,  1990. 

For  the  Nuclear  Regulatory  Commis'sion. 
Lawieaca  E.  iCdujko. 
Project  Manager.  Project  Directorate  V, 
Division  of  Reactor  Projects — III  IV,  Vand 
Special  Projects.  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  90-21151  Filed  9-7-W;  8:45  am] 
BIUJNO  CODE  nsO-OI-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

PrMid«nt'«  CouncH  of  Advitort  on 
Sdonco  and  Technology;  Mooting 

The  President's  Coimcil  of  Advisors 
on  Science  and  Technology  will  meet  on 
September  20-21, 1990.  The  meeting  will 


begin  at  9KXI  a.m.  in  the  Old  Executive 
Office  Building.  Washington.  DC. 
The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  Briefing  of  the  Council  on  the 
current  activities  of  Office  of  Science 
and  Technology  Policy. 

2.  Briefing  of  the  Council  on  current 
federal  activities  in  science  and 
technology. 

3.  Discussion  of  issues  and  topics  for 
potential  panels. 

4.  Discussion  of  composition  of 
working  groups. 

The  September  20-21  sessions  will  be 
closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussions  of  materials  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(c)  (1), 
(2).  and  {9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  disclosure 
of  iiiformation  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  this 
portion  of  the  meeting  will  also  be 
closed  to  the  public  pursi^ant  to  5  U.S.C. 
552b(c)(6). 

Dated:  September  5. 199a 
Ms.  Damar  W.  Hawtuns, 

Executive  Assistant  Office  of  Science  and 

Technology  Policy. 

[FR  Doc.  90-21285  Filed  9-8-90:  2:42  pro) 

SnjJNO  COOC  3170-et-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Goneralizod  Sy  ttom  of  Proferonco* 
(GSP);  Notico  of  Location  of  1990 
Public  Hoarlnga,  Withdrawal  of  Petition 
and  Corrections  to  Pravloua  Notica 


;  This  notice:  (1)  Announces 
the  location  of  the  public  hearings  to  be 
held  September  25-28  concerning  the 
1990  GSP  annual  review;  (2)  announces 
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tlM  tvftbdrewol  of  a  petition  accepted  as 
part  of  Ms  leview:  and  (3)  corrects 
errors  in  a  previous  notioe  of  Aqgost  24, 
ig90[55lll3M78|. 

TON  njRTHEII  INFOmiATION  COMTACT: 

GSP  Subcommittee,  Oflice  of  (he  United 
States  Trade  Representative.  000 17th 
Stieet.  NW..  loom  414.  Wasfaii^toa.  DC 
20506.  The  telephone  number  is  (202) 
395-0971. 


UMI 


L  Location  of  1990  GSP  Public  Hearings 

As  announced  in  a  previous  notice  (55 
FR  34878J.  public  heahngs  are  scheduled 
to  be  held  September  23-28  beginniag  at 
10  a.m.  These  hearings  will  be  held  in 
Courtroom  B  of  the  United  States 
International  Trade  Coouaissian.  500  E 
St..  SW  Washington.  DC  2043& 
Additknal  tnfionnation  on  these 
hearings  is  i-rm^ahmA  in  the  notice  cited 
above. 

n.  Withdrawal  of  Petidoo 

The  Government  of  Pent  has 
widM&awn  its  petition  concerning 
Harmonized  System  svbheading 
2922.42.lt).  monosodiuffl  glotamate,  from 
consideration  [case  number  90-42].  This 
case  was  being  reviewed  during  the  1990 
Annual  Review  initiated  by  the  Trade 
Poficy  Staff  Committee  in  a  notice  of 
August  24. 1990  \^  55  34878). 

Ed.  Conections  to  a  Previous  Notice 

Listed  below  are  corrections  to  the 
notice  published  on  August  24. 1990  (FR 
56  34878]  announcing  the  petitions  being 
considered  in  the  19S0  Annual  Reviewr. 

(a)  The  second  chemical  bated  for 
case  90-29  sfaonkl  read  "o- 
ailrochiotnheMpne". 

(b)  The  correct  spelling  of  the  word 
appearing  in  the  description  for  case  90- 
41  is  "trifluoro." 

(c)  Footnote  6  applies  to  case  90-66. 

(d)  The  last  line  of  description  for  case 
90-71  should  read,  "Other  wheel  rims 
and  spokesrspokes." 

(e)  The  HS  number  for  case  90-66 
should  read  3907.60.00.  The  correct 
description  was  indnded. 

(f)  The  correct  case  number  for  HS 
481&40.40  is  90-81. 

(g)  Tlw  HS  number  for  ca«e  90-00 
shotdd  reed  8416.21.00.  The  correct 
description  was  included. 

DaiUA.WaiH. 

Chairman,  Ttodel\>licy  Staff  CammiUee. 

(FR  Doa  90-21181  Filed  9-7-«)C  8:45  an) 

BUJNO  COOE  ntO-Ot-H 


SECURITIES  AND  EXCiiANGE 
COMMIS8IOM 

(RaL  Na  34-28407;  FHa  Na  4-281] 

JoinI  hidttslnr  Plan;  ROng  end 
ImmedM*  Effecthranaas  of 
Amendraenls  to  the  GonsaMdated 
Tope  AsaecMloii  Ptan  and  to  the 
ConwIlcMed  Quotation  Plan 

The  participants  in  the  Consolidated 
Tape  Association  ("CTA")  plan  and 
Consolidated  Qaotatian  ("CQ")  plan  oa 
August  21. 1990,  eubmitted  amendments 
to  the  restated  CTA  and  CQ  plans 
created  punoant  to  Rule  llAa3-l(bX2) 
and  Rale  llAa3-2{b)  under  the 
Securities  Exchai^  Act  of  1934 
("Act").*  In  the  view  of  the  participants, 
tlie  amendments  involve  solely  technical 
and  ministerial  matters  rendering  them 
effective  upon  the  Commission's  receipit 
of  the  filing  parsramt  to  paragraph 
(c)(3)(iii)  of  Rule  llAa3-2. 

The  purpose  of  the  amendments  is  to 
revise  the  fonn  (A  vendor/ compute* 
input  user  agreement.  ("Consolidated 
Form"),  which  the  participants  originally 
filed  with  the  Commission  on  October 
12, 1989.  to  incorporate  certain  changes 
recommended  by  comiBentators  to  the 
participants'  original  filing  of  the 
ConsoUdated  Form.'  The  changes  to  the 
original  larm  are  suraawrized  as  fbUows: 

(a)  Derivative  Do/o— The  deHnitions  of 
Delayed  Last  Sale  Infonnation.  Last  Sale 
Information  and  Quotation  biforraalion  have 
been  amended  to  remove  references  to 
derivative  data. 

(b)  Access  to  Vendor  and  Stibacriber 
Preauaes— The  ^ittcipanU  have  deleted  a 
provision  that  exteaded  (heir  inipectioa 
ri^U  ts  the  prenuea  of  SHbacribert  recdviiig 
types  of  market  data  other  than  types  that  Ike 
participanta  make  available.  The  prevision 
now  a^ows  the  participants  to  in^>ect  only 
such  subscriber  piBinlses  as  receive  the 
participaiitB'  market  data. 

(c)  Reimbursement  of  ProfessioafA 
Subscriber  Fees — The  original  Coosalidated 
Form  required  vendors  to  reimburse  the 
participants  at  professional  subscriber  rates 
if  it  is  determined  that  a  person  receiving 
data  as  a  nonprofessional  is  actually  a 
professionaL  That  paragraph  has  been 
amended  to  provide  that  the  veodor  need 
only  reiofcurae  the  paiticipBRts  if  it  fails  to 
demonstrate  that  it  has  made  a  good  faith 
effort  in  detenoining  whetlker  a  person  is  a 
nonprofessional  subscriber. 

(d)  Joint  and  Severn!  LiabHity—iyie 
I  Consoiidated  Form  obHgated  the 


■  The  participants  in  die  restated  CTA  aitd  CQ 
plans  are  the  American  Stocli  Exctiange  f"Amex"). 
Boston  Stocli  Exchange,  Cincinnati  Stocit  Exchaitge, 
Midwest  Slack.  Eiicliaiiee.  Waliiwil  AMSCMiiMi  of 
SecurJWeeDerfers.  New  YoA  Slock  fell  Iwar 
(•NYSF),  Pacific  Stock  Exchange,  and  Fbiladelphia 
Stack  Exchoage. 

'See.  Seoattias  Cxdiaiige  Act  IMene  Nes  27488 
(Deceiafaer  4. 18SS).  54  nt  9082ft  mI  27«7 

(Decemlier  4. 1989).  54  FR  51083. 


partitapMits  to  defend  and  indeamify  the 
v«Mh>r  against  oertaia  caatomr  suits  and 
prooeediflga  tiiat  thinl  parties  any  bii«g 
against  the  vendor.  Those  indenoilies  have 
now  been  amended  to  make  them  joint  and 
several. 

n.  Raqesftt  for  Ceauaeal 

As  stated  above,  3ie  participants  in 
the  restated  CTA  and  CQ  plans 
originally  filed  the  Consdidated  Form  in 
October  of  1989.  The  Commission 
received  comment  letters  from  eleven 
commentators  which  were  principally 
concerned  that  the  CTA  end  CQ  had 
determined  to  impose  new  and 
additional  charges  for  delayed  data  or  to 
extend  the  delay  period.  The 
commentators  expressed  concern  that 
the  original  Consofidated  Form  gave  the 
NYSE  the  right  to  raise  fees  on  delayed 
data  and  to  extend  the  delay  period,  and 
restrict  the  use  the  vendors  made  of  the 
market  data  purchased  from  CTA  and 
CQ.  In  a  letter  responding  to  the 
commentators,  the  CTA  and  CQ  sUted 
that  they  recognized  that,  in  order  to 
raise  the  fees  charged  for  delays  data  or 
extend  the  delay  period,  they  would  be 
required  to  submit  a  filing  with  the 
Commission  for  its  review  and 
approval'  The  CTA  and  CQ  did, 
however,  amend  the  original 
Consolidated  Form  to  incorporate 
certain  other  changes  recommended  by 
commentators  to  the  participants  which 
is  the  subject  to  this  filing. 

As  stated  above,  in  the  view  of  the 
participants,  the  amendmorta  involve 
solely  technical  and  ministerial  matters 
rendering  them  effevlitrc  npon  the 
Commission's  receipt  of  the  filing 
pursuant  to  paragrq>h  (c)(3)(iii)  of  Rule 
llAa3-2.  Tbie  Conmiission  may 
summarily  abrogate  the  aawndments 
within  00  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendments 
by  Commission  order  pursuant  to  Role 
llAa3-2(cK2),  if  it  appears  to  tf»e 
Commimion  that  such  action  is 
necessary  or  appropriate  in  die  public 
interest,  (m  die  protection  of  investors 
and  maintenance  of  fair  and  orderiy 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  die  purposes  of  die  Act. 

Interested  perstms  are  invited  to 
submit  written  data,  views  and 
comments  on  the  amendments.  Persons 
submitting  comments  should  file  six 
copies  tvith  the  Secretary  of  the 
Securities  and  Exchai\ge  Commission, 
450  Fifth  Street.  NW..  Washmgton,  IX: 


*  See  letter  from  IVmu  E  Haky.  Chaiiinan. 
ConacCdatad  Tape  Assodafion.  ConaoMaled 
QmMatiaa  nM  OperaanS  CoMmHtee.  to  BrMdoit 
Becker.  Associate  Director,  SEC  dated  May  4. 1990. 


20549.  Copies  of  the  submissions  and 
related  items,  other  than  those  that  may 
be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington,  DC. 
All  communications  should  refer  to  File 
No.  4-281  and  shoudd  be  submitted  by 
October  2, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regtilation,  pursuant  to  delegated 
authority.  17  CFR  20030-3(a)127). 

Dated:  September  6, 199a 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 

[FR  Doc.  90-21312  FCed  9-7-90;  8:45  am| 
anjjNQ  cooc  soto-oi-ti 


[ReL  No.  IC-17721: 811-19031 

First  Investors  Dtacovery  Fund,  Inc.; 
Application 

August  30, 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant:  First  Investors  Discovery 
Fund,  Inc. 
Relevant  1940  Act  Section:  Section 

8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  deaaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  June  20, 1990. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SBC  by  5:30  p.m.  on 
October  1. 1990,  and  should  be 
accompanied  by  proof  of  service  on  die 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
addhesseS:  Secretary,  SEC.  450  5di 
Street  NW..  Washington.  DC  20549. 
Applicant  120  Wall  Street.  New  York. 
New  York  10005. 

FOR  FURTHBI INFOIIMATION  CONTACT: 
H.R.  Hallock.  Jr.,  Special  Counsel  at 
(202)  272-3030  (ENvision  of  Investment 


Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  ITOWMATtON;  The 

following  is  a  summary  of  the 
applicatioiL  The  complete  application 
may  be  obtained  for  a  fee  at  the  ^C's 
Public  Reference  Branch  or  by 
contacting  the  SEC's  commercial  copier 
at  (800)  231-3282,  (in  Maryland  (301) 
258-4300). 

Applicant's  Representedons 

1.  Applicant,  a  Maryland  corporation, 
registered  as  an  open-end  diversified 
management  investment  company  under 
the  1940  Act  on  July  24, 1969.  Its 
registration  statement  under  the 
Securities  Act  of  1933  was  made 
effective  September  24. 196a 

2.  On  March  23, 1989,  the  Boards  of 
Directors  of  Applicant  and  First 
Investors  Global  Fund,  Ina  ("Global 
Fund")  determined  that  a  reorganization 
could  provide  shareholdeti  of  both 
Applicant  and  Global  Fund  better  long- 
term  investment  performance  and  less 
risk  exposure  over  a  broader  range  of 
market  conditions.  They  unanimously 
adopted  resolutions  approving  the 
reorganization  of  the  two  Funds  and  the 
submission  of  an  Agreement  and  Plan  of 
Reorganization  for  approval  by 
Applicant's  shareholders. 

3.  On  September  22, 1989.  a  majority 
of  Applicant's  shareholders  approved 
the  Agreement  and  Plan  of 
Reorganizatioo.  Subsequendy,  on 
December  27, 1989,  Applicant 
transfen-ed  all  of  its  assets  (amounting 
to  $17,402,480.66.  or  $9.80  per  share,  as 
of  December  26, 1989)  to  Global  Fund  in 
a  tax-free  exchange  for  shares  of  Global 
Fund  having  the  same  aggregate  net 
asset  value.  On  the  same  date. 
Applicant  distributed  the  Global  Fund 
shares  acquired  through  the  transfer  to 
its  shareholders  on  a  pro  rata  basis  in 
exchange  for,  and  in  cancellation  of,  the 
outstanding  shares  of  Applicant. 

4.  As  a  result  of  the  reorganization  of 
Applicant  and  Global  Fund,  Global  Fund 
shares  were  substituted  for  shares  of 
Applicant  held  of  record  by  First 
Investors  Single  Payment  and  Periodic 
Payment  Plans  I  for  Investment  in  First 
Investors  Global  Fund.  Inc.  (formerly 
First  Investors  Single  Payment  and 
Periodic  Payment  Plans  for  Investment 
in  First  Investors  Discovery  Fund.  In&). 
a  unit  investment  trust  registered  under- 
the  1940  Act  The  Applicant  Global 
Fund,  and  certain  other  persons  had 
previously  filed  an  application  for  an 
exeii^>tion  to  permit  among  other 
things,  the  substitution  of  ^res  of 
Global  Fund  for  shares  of  the  Applicant 
under  the  Plan.  The  SEC  issued  an  order 
granting  the  application  on  December 


28. 1969  (Investment  Conqieny  Act  ReL 
No.  17283). 

5.  Expenses  incurred  in  connection 
with  the  reorganization  were  borne  by 
Applicant  and  Global  Fund  based  on  die 
relative  net  asset  value  of  the  two  funds, 
except  for  expenses  that  were 
specifically  allocated  to  either  Fund.  The 
Applicant  assumed  all  proxy  solicitation 
expenses  incurred  in  connection  with 
the  Special  Meeting  of  Shareholders  of 
Applicant  to  consider  approval  of  the 
reorganization. 

6.  The  Applicant  does  not  currently 
propose  to  engage  in  any  business 
activities  other  than  those  related  to  its 
dissolution.  It  has  no  securityholders  or 
assets,  no  debts  or  other  liabilities,  and 
it  is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Upon  receipt 
of  an  order  fitim  die  SEC  granting  the 
application.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the 
appropriate  authority  in  the  State  of 
Maryland. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Matgant  H.  McFailaad, 
Deputy  Secretary. 

(FR  Doc.  90-21120  Filed  9-7-00;  8:46  am) 
MLUNQ  cooc  S010-01-M 


IReL  Na  IC-17720;  811-1347] 

First  Investors  Fund  for  Growth,  Ine4 
Node*  of  Application 

August  30, 1990. 

aoency:  Securities  and  Exchange 

Commission  ("SEC). 

ACnON:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant-  First  Investors  Fund  for 
Growth,  Inc. 
Relevant  1940  Act  Section:  Section 

8(f). 

SUMMARY  OF  APFUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
Filing  Date:  The  application  was  filed  on 
June  20, 1990. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  ^C  by  5-.30  p.m.  on 
October  1. 1990.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicmit  in  the  form  of  an  affidavit  or. 
for  la«vyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
AOOllCSSCS:  Secretary,  SEC  450  5th 
Street  NW.,  Washington,  DC  20549. 
AppUcant  120  Wall  Street.  New  Yoric. 
New  Yoric  10005. 

MM  RMTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 
suppLCMEirrAiiv  MromuTiON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  by 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
registered  as  an  open-end  diversified 
management  investment  company  imder 
the  1940  Act  of  December  10, 1965.  Its 
registration  statement  under  the 
Securities  Act  of  1933  was  made 
effective  April  7, 1966. 

2.  On  March  23. 1960,  the  Boards  of 
Directors  of  Applicant  and  First 
Investors  Global  Fund.  Inc.  ("Global 
Fund")  determined  that  a  reorganization 
could  provide  shareholders  of  both 
AppUcant  and  Global  fund  better  long- 
term  investment  performance  and  less 
risk  exposure  over  a  broader  range  of 
market  conditions.  They  unanimously 
adopted  resolutions  approving  the 
reorganization  of  the  two  Funds  and  the 
submission  of  an  Agreement  and  Plan  of 
Reorganization  for  approval  by 
Applicant's  shareholders. 

3.  On  December  27, 1989,  pursuant  to 
the  Agreement  and  Plan  of 
Reorganization  by  and  between 
Applicant  and  Global  Fimd,  which  was 
approved  by  a  majority  vote  of 
Applicant's  shareholders.  Applicant 
transferred  all  of  its  assets  (amounting 
to  $31,329,843.44.  or  $8.78  per  share,  as 
of  December  26. 1989)  to  Global  Fund  in 
a  tax-free  exchange  for  shares  of  Global 
Fund  having  the  same  aggregate  net 
asset  value.  On  the  same  date. 
Applicant  distributed  the  Global  Fund 
shares  acquired  through  the  transfer  to 
its  shareholders  on  a  pro  rata  basis  in 
exdtange  for,  and  in  ccmcellation  of,  the 
outstanding  shares  of  Applicant. 

4.  As  a  result  of  the  reorganization. 
Global  Fund  shares  were  substituted  for 
shares  of  Applicant  held  of  record  by 
Fust  Investors  Single  Payment  and 
Periodic  Payment  Plans  D  for  Investment 


in  First  Investors  Global  Fund,  Inc. 
(formerly  First  Investors  Single  Payment 
and  Periodic  Payment  Plans  for 
Investment  in  First  Investors  Global 
Fund,  Inc.),  a  unit  investment  trust 
registered  under  the  1940  Act.  The 
Applicant,  Global  Fund,  and  certain 
other  persons  had  previously  Hied  an 
application  for  an  exemption  to  permit, 
among  other  things,  the  subsitution  of 
shares  of  Global  Fund  for  shares  of  the 
Applicant  under  the  Plan.  The  SEC 
issued  an  order  granting  the  application 
on  December  26, 1989  (Investment 
Company  Act  Rel.  No.  17284). 

5.  Expenses  incurred  in  connection 
with  the  reorganization  were  borne  by 
Applicant  and  Global  Fund  based  on  the 
relative  net  asset  value  of  the  two 
Funds,  except  for  expenses  that  were 
specifically  allocated  to  either  Fund.  The 
Applicant  assumed  all  proxy  solicitation 
expenses  incurred  in  connection  with 
the  Special  Meeting  of  Shareholders  of 
Applicant  to  consider  approval  of  the 
reorganization. 

6.  The  Applicant  does  not  currently 
propose  to  engage  in  any  business 
activities  other  than  those  related  to  its 
dissolution.  It  has  no  securityholders  or 
assets,  no  debts  or  other  liabilities,  and 
it  is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Upon  receipt 
of  an  order  from  the  SEC  granting  the 
application.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the 
appropriate  authority  in  the  State  of 
Maryland. 

For  the  Commiasion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigarat  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc  90-21121  Filed  9-7-flO;  8:45  am] 

BNJJNQ  COM  seio-ei-M 


[Releaae  Na  35-2S141] 

nnnge  Under  ttw  PubNc  Utility  Holding 
ComfMny  Act  of  1935  ("Act") 

August  31, 1900. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/ or  declar8tion(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
September  24, 1990  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  any  attorney  at  law,  by 
certificate)  should  be  filed  with  die 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

General  Public  Utilities  Corporation  (70- 
3816) 

General  Public  Utilities  Corporation 
("GPU"),  100  Interspace  Parkway, 
Parsippany,  New  Jersey  07054,  a 
registered  holding  company,  and  its 
wholly  owned,  electric  public-utility 
subsidiary  companies,  Jersey  Central 
Power  and  Light  ("JCP&L"),  Madison 
Avenue  at  Punch  Ek)wl  Road, 
Morristown,  New  Jersey  07960, 
Metropolitan  Edison  Company 
(MetEd"),  P.O.  Box  16001,  Reading, 
Pennsylvania  19740  and  Pennsylvania 
Electric  Company  ("Pennelec").  1001 
Broad  Stret  Johnstown,  Pennsylvania 
15907.  (collectively,  "Utility 
Subsidiaries"),  have  filed  a  post- 
effective  amendment  to  their  declaration 
pursuant  to  section  12(b)  of  the  Act  and 
Rule  45  thereunder. 

By  order  dated  May  3, 1988  (HCAR 
No.  24636).  the  Commission  authorized 
the  Utility  Subsidiaries  to  make  capital 
contributions  to  their  wholly  owned 
subsidiary  company,  Saxon  Nuclear 
Experimental  Corporation  ("SNEC"), 
through  December  31, 1988  such  that  the 
aggregate  contributions  theretofore  and 
to  be  made  would  not  exceed  $13 
million.  To  date,  the  Utility  Companies 
have  made  capital  contributions  to 
SNEC  aggregating  approximately  $11.3 
million. 

The  Utility  Subsidiaries  now  propose 
to  extend  authorization  for  the 
remaining  cash  capital  contributions  in 
the  amount  of  $1.7  million  to  SNEC 
through  December  31. 1991.  in  the 
proportions  of  JCPftL— 44%,  MetEd— 32^ 
and  Pennelec— 24%.  in  amounts  such 
that  the  aggregate  capital  contributions 
by  tiie  Utility  Subsidiaries  to  SNEC 
theretofore  and  to  be  made  do  not 
exceed  $13  million. 


Central  and  South  West  CoqKwation 
(75-7787) 

Central  and  South  West  Coiporation 
("CSW"),  1616  Woodall  Rodgers 
Freeway.  P.O.  Box  660164,  Dallas,  Texas 
75202,  a  registered  holding  company,  has 
filed  an  application-declaration  under 
sections  6(a).  7, 9(a).  10, 12(b)  and  12(c) 
of  die  Act  and  Rules  42. 45  and  50(aK5) 
thereunder. 

CSW  proposes  to  amend  the  Central 
and  South  West  Corporation  Employees' 
Thrift  Han  ("Thrift  Plan")  to  include  a 
leveraged  employee  stock  ownership 
plan  ("LESOF')  feature  and  create  a 
bust  ("LESOP  Trust")  by  eitiier 
amending  the  trust  agreement  relating  to 
the  Thrift  Plan  to  reflect  die  adoption  of 
the  LESOP,  or  by  creating  a  separate 
trust  under  the  Thrift  Plan  as  the  funding' 
medium  for  the  LESOP.  The  LESOP  will 
be  used  to  finance  the  purchase  by  the 
LESOP  Trust  of  CSW  common  stock 
under  the  Thrift  Plan. 

Under  the  Thrift  Plan,  participants 
("Participants")  may  currentiy  mvest  up 
to  10%  of  their  annual  salary,  with  CSW 
matching  Participants'  contributions  up 
to  6%  of  a  Particpant's  annual 
compensation.  Participants' 
contributions  up  to  6%  and  CSW's 
matching  contributions  may  be  invested 
in  either  the  Company  Stock  Option 
("Stock  Option"),  which  provides  for  the 
purchase  of  CSW's  common  stock,  or 
the  Guaranteed  Fixed  Income  Option 
("Fixed  Income  Option"),  which 
provides  for  the  purchase  of  guaranteed 
insurance  company  contracts; 
Participants'  contributions  above  6% 
must  be  invested  in  the  Fixed  Income 
Option.  The  Thrift  Plan,  as  amended, 
would  increase  the  amount  each 
Participant  may  contribute  to  the  Thrift 
Plan  from  10%  to  12%  of  the  Participant's 
annual  compensation,  with  a  matching 
contribution  from  CSW  of  up  to  6%  of  a 
Participant's  aimual  compensation. 
CSW  currentiy  funds  its  matching 
obligation  by  transferring  cash,  on  a 
monthly  basis,  to  the  Thrift  Plan  trustee 
("Trustee").  Und«r  the  Stock  Option,  die 
Trustee  presently  vses  the  cash  received 
fix)m  Participants'  investments  and  from 
CSW's  matching  contributions  to 
purchase  CSW  common  stock  in  the 
open  market  at  prevailing  market  prices. 
As  now  proposed,  the  LESOP  Trust  will 
borrow  from  either  CSW  or  an 
institutional  lender  ("Institutional 
Lender"),  or  both,  through  December  31, 
1991,  an  aggregate  principal  amount  not 
exceeding  $500  million  for  a  term  not 
exceeding  30  years,  in  order  to  pre-fund 
for  30  years  CSWs  obligation  to  match 
contributions  by  I^rticipants  to  the 
Thrift  Plan. 


The  Trastee  will  use  die  proceeds 
derived  fiom  die  LESOP  Trust's 
borrowings  to  purchase:  (1)  Existing 
shares  of  CSW  common  stock  in  the 
open  market'  (2)  existing  shares  of  CSW 
common  stock  directly  from  CSW  that 
CSW  repurchases  in  the  open  market: 
(3)  subject  to  the  future  approval  of  the 
Commission,  authorized  but  unissued 
shares  of  CSW  common  stock  directly 
from  CSW;  or  (4)  a  combination  of  the 
foregoing,  but  in  any  case,  at  a  price  not 
exceeding  the  fair  market  value  of  the 
CSW  shares  of  common  stock  at  the 
time  of  purchase.  At  current  market 
prices,  the  maximum  loan  of  $500 
million  would  enable  die  LESOP  Trust 
to  purchase  approximately  12.5  million, 
shares,  or  13%.  of  the  total  shares  of 
CSW  common  stock  outstanding. 

The  LESOP  Trust  will  finance  die 
acqiusition  of  CSW  common  stock 
through  the  issuance  of  debt  either  to 
CSW  or  to  institutional  lenders,  through 
December  31, 1991,  in  a  principal 
amount  not  to  exceed  $500  million, 
maturing  in  30  years.  Funds  borrowed 
by  die  LESOP  Trust  from  CSW  or  an 
Institutional  Lender  will  be  evidenced 
by  the  issuance  of  notes  bearing  interest 
at  a  rate  of  approximately  9.5%.  CSW 
pn^ioses  to  guarantee  borrowings  by  the 
LESOP  Trust  from  Institutional  Lmders. 

In  the  event  diat  CSW  loans  funds  to 
die  LESOP  Trust,  CSW  may  engage  in 
long-term  borrowings  for  up  to  30  years, 
at  an  anticipated  rate  of  interest  of  10% 
to  11%,  through:  (1)  llie  issuance  and 
sale  of  commercial  paper  in  the  form  of 
unsecured  notes  with  varying  maturities 
of  not  more  than  nine  months,  to 
commercial  paper  dealers;  or  (2)  the 
issuance  of  medium  term  notes  with 
maturity  of  from  9  months  to  30  years;  or 
(3)  notes  to  institutional  lenders  under  a 
credit  facility  with  a  duration  of  from 
one  to  30  years. 

The  LESOP  Trust  will  use  cash 
dividends  paid  on  the  CSW  shares 
acquired  with  the  proceeds  of  the  loans 
fixim  CSW  or  from  bistituti'onal  Lenders 
to  repay  the  principal  and  interest  on 
these  loans.  To  the  extent  that  such  cash 
dividends  are  insufficient  to  service  the 
LESOP  Trust  debt,  CSW  would  make 
periodic  cash  contributions  to  the 
LESOP  Trust  in  an  amount  which, 
together  with  the  cash  dividends,  would 
be  sufficient  to  meet  die  LESOFs  debt 
principal  and  interest  payments. 

PubUc  Service  Company  of  Oklahoma 
(70-7797) 

Public  Service  Company  of  Oklahoma 
("PSO").  P.O.  Box  201.  Tulsa.  Oklahoma 
74102,  a  wholly-o«vned  electric  public- 
utility  subsidiary  company  of  Central 
and  Soudi  West  Corporation  ( "CSW").  a 
registered  holding  company,  has  filed  a 


declaration  pursuant  to  section  12(d)  of 
the  Act  and  Rule  44  thereunder. 

PSO  proposes  to  sell  to  its  indosbial 
customer,  Conoco.  Inc  ("Conoco"), 
certain  transformatk»  facilities  located 
on  Conoco's  premises  near  Tuttle. 
Oklahoma,  for  a  cash  purchase  price  of 
$216,556. 

For  the  Commiwioa  by  the  Division  ot 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigarat  H.  McFariud. 
Deputy  Secretary. 

[PR  Doc.  90-21108  Piled  9-7-90: 845  am] 
BSJUNQ  coos  lOIO-OI-M 


[ReL  Na  IC-17716;  •11-4886] 

Quest  For  Value  Cash  Management 
Trust;  AppMeation  for  Oareglstratlon 

August  3a  1990. 

AOCNCV:  Securities  and  Exchange 

Commission  ( 'SEC"). 

action:  Notice  of  appHcation  for 
deregistration  under  the- Investment 
Company  Act  of  1940  (die  "Act"). 

Applicant  Quest  For  Value  Cash 
Management  Trust 

Relevant  Act  Section:  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  appHcation  on  Form 
N-8F  was  filed  on  June  26, 1990.  and  an 
amendment  thereto  was  filed  on  August 
15, 1990. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  25, 1990  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADORESSes:  Secretary.  SEC,  450  Fifdi 
Street  NW..  Washington.  DC  20549. 
Applicant  c/o  Quest  For  Value 
Advisors.  Oppenheimer  Tower.  200 
Liberty  Street  New  York,  NY  10281. 
FOR  FURTHER  INFORMATION  CONTACR 
C.  Christopher  Sprague.  Staff  Attorney, 
(202)  272-3035,  or  Max  Berveffy,  Branch 
Chief.  (202)  272-3016  (Division  of 
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Investment  Management,  Office  of 
Investment  Ck>mpany  Regulation). 

SUPPUEMENTAItV  INFOflMATtON:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch  or  by  contacting  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  256-^300). 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized'as  a  Massachusetts 
business  trust. 

2.  On  October  23, 1986,  Applicant  filed 
a  registration  statement  on  Form  N-lA 
to  register  an  indeHnite  number  of  its 
shares  of  beneflcial  interest.  On  January 
14, 1987,  that  registration  statement 
became  effective,  and  Applicant 
commenced  its  initial  public  offering. 

3.  In  November  1989,  Oppenheimer  & 
Company,  Inc.  notifled  its  clients  that 
the  money  market  component  of  its 
"sweep"  account  would  be  consolidated 
with  Quest  Cash  Reserves,  Inc..  a  money 
market  fund  managed  by  Quest  For 
Value  Advisors.  Thereafter,  all  of 
Applicant's  shareholders  (other  than 
Oppenheimer  Capital,  the  parent  of 
Quest  For  Value  Advisors)  either 
redeemed  their  shares  or  exchanged 
their  shares  for  shares  of  Quest  Cash 
Reserves,  Inc.  Oppenheimer  Capital  is 
Applicant's  sole  remaining  shareholder. 

4.  The  liquidation  of  Applicant  was 
authorized  by  Applicant's  board  of 
trustees  on  April  16. 1990,  and  was 
approved  by  its  sole  remaining 
shareholder. 

5.  As  of  June  15, 1990,  Applicant  had 
118.790  shares  of  beneficial  interest 
outstanding,  with  a  net  asset  value  of 
$118,790.  As  of  that  date.  Applicant  had 
accrued  expenses  of  $30,139.39  and 
dividends  payable  of  $110.00,  which  will 
be  paid  from  Applicant's  remaining  cash 
and  from  the  assets  held  by 
Oppenheimer  Capital.  After  paying  all 
its  remaining  expenses.  Applicant  will 
distribute  any  remaining  cash  to 
Oppenheimer  Capital  in  exchange  for 
retirement  of  its  shares. 

6.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant. 

7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

8.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activity  other  than  that  needed 
to  windup  its  affairs. 

9.  If  the  Commission  grants  Applicant 
an  order  under  section  8(f),  Applicant 
will  file  a  notice  in  the  Conunonwealth 


of  Massachusetts  regarding  termination 
of  the  trust 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarianfl. 

Deputy  Secretary. 

[FR  Doc.  90-21122  Filed  9-7-90: 8:45  am] 

BIUJNO  CODE  M10-41-M 

IRd.  No.  IC-17722;  S12-7559] 
Societe  Generate;  Application 

August  31. 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940"). 

apfucant:  Societe  Generale 
("Applicant"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  conditionally  granting  an  exemption 
from  all  provisions  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  to  permit  it  to  issue  and 
selll  in  the  United  States  any  type  of  its 
equity  securities,  either  directly  or  in  the 
form  of  American  Depository  Shares 
represented  by  American  Depository 
Receipts. 

nUNQ  DATE:  The  application  was  filed 
on  July  11, 1990,  and  amended  on  August 
29, 1990. 

HEARING  OR  NOTIHCATION  OF  HEARING: 
An  order  granting  the  appbcation  v\rill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  24, 1990,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant  c/o  Michael  Gruson,  Esq.. 
Shearman  &  Sterling.  599  Lexington 
Avenue,  New  York,  New  York  10022,  or 
William  Lee.  Esq..  Shearman  &  Sterling, 
12  rue  d'Astorg.  75008  Paris,  France. 
FOR  FURTHER  MFONMATION  CONTACT! 
Robert  A.  Robertson.  Staff  Attorney,  at 
(202)  504-2283,  or  Stephanie  M.  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 


of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch  or  by 
contacting  the  SEC's  commercial  copier 
(800)  231-3282  (in  Maryland  (303)  256- 
4300). 

Applicant's  Representations 

1.  Applicant  represents  that  it  is  the 
fourth  largest  commercial  bank  in 
France  and  the  leading  private  bank,  in 
terms  of  total  assets.  Applicant's  main 
business,  like  that  of  major  United 
States  banks,  is  receiving  deposits  and 
making  loans.  In  addition.  Applicant 
engages  in  other  banking  and  bank- 
related  activities,  including  foreign 
exchange  transactions,  foreign  currency 
lending,  international  trade  Hnance. 
consumer  credit,  data  processing 
services  and  securities  operations.  At 
December  31. 1989,  Applicant  had  total 
assets  of  $175.8  billion.  Consolidated 
customer  deposits  and  consolidated 
customer  loans  amounted  to  $62.6  billion 
and  $82.1  billion,  respectively. 
Consolidated  net  worth  (after 
appropriations)  at  December  31. 1989 
was  $5.4  billion  and  consolidated  net 
income  at>Oecember  31. 1989  was  $686.6 
million.* 

2.  Applicant  is  subject  to  extensive 
government  regulation  as  a  bank  in 
France  under  a  structure  that  generally 
is  comparable  to  regulation  applicable 
to  banks  and  bank  holding  companies  in 
the  United  States  and  most  European 
countries.  Rules  and  regulations 
governing  the  operation  of  French  banks 
and  other  credit  institutions  range  from 
licensing  requirements  and  restrictions 
on  the  scope  of  non-banking  activities  to 
detailed  balance  sheet  ratios  and 
regular  reporting  and  reserve 
requirements. 

3.  Applicant  has  a  substantial  banking 
presence  iii  the  United  States  through  its 
state-licensed  branches  located  in  New 
York.  Chicago  and  Los  Angeles,  its  state 
agency  located  in  Houston,  and  its 
representative  offices  in  Dallas  and  San 
Francisco.  Applicant's  United  States 
branches  and  agencies  are  principally 
engaged  in  wholesale  commercial 
lending.  These  branches  operate  under 
licenses  from  banking  authorities  of  the 
State  in  which  they  are  located  and  are 
subject  to  State  supervision  and 


'  Amounts  stated  in  United  Stales  dollars  (t)  have 
l)een  convened  from  French  Francs  (Ff^  at  the  rate 
of  exchange  of  tl  s  S.788  FF,  the  Fixing  Rate  for  the 
United  States  dollar  on  the  Paris  Stock  Exchange  on 
Decemlier  29. 1980. 


regulation  substantially  equivalent  to 
those  applicable  to  banks  organized 
under  the  banking  laws  of  New  York.  In 
addition.  Applicant  is  subject  to  federal 
reporting  requirements,  and  the  United 
States  branches,  offices  and  agencies  of 
Applicant  are  subject  to  reporting  and 
examination  requirements  under  the 
International  Banking  Act  of  1978.  which 
are  similar  to  those  imposed  on 
domestic  banks  that  are  members  of  the 
Federal  Reserve  System. 

4.  Applicant  wishes  to  be  able  to  have 
access  to  the  United  States  capital 
markets  through  private  placements  or 
public  offerings  of  its  equity  sectuities. 
either  directly  or  in  the  form  of 
American  Depository  Shares 
rerpesented  by  American  Depository 
Receipts. 

Applicant's  Legal  Anaiysia 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  SBC  to  issue  conditional 
or  unconditional  exemptions  from  any 
provisions  of  the  1940  Act  or  rule 
thereunder  if  the  exemption  is 
"necessary  or  appropriate  in  the  public 
interest"  and  is  "consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  [the  1940  Act)." 

2.  On  August  15. 1990.  the  SEC 
approved  for  comment  amendments  to 
Rule  6c-9  under  the  1940  Act. 
Investment  Company  Act  Release  No. 
17662  (Aug.  17, 1990).  The  amendments 
would,  among  other  things:  (a)  Extend 
the  Rule's  exemption  from  registration 
under  the  1940  Act  to  foreign  banks  and 
their  finance  subsidiaries  offering  or 
selling  their  equity  securities,  and 
certain  foreign  bank  holding  companies 
offering  or  selling  their  securities,  and 
(b)  make  certain  other  changes  to  Rule 
6c-9  and  to  Forin  N-6C9.  the  form  for 
appointment  of  a  United  States  agent  for 
service  of  process  by  entities  relying  on 
Rule  ec-9.  The  SEC  also  is  considering 
an  interpretive  position  that  United 
States  branches  and  agencies  of  foreign 
banks,  for  the  limited  purpose  of  issaing 
securities  in  the  United  States,  will  be 
considered  banks  under  the  1940  Act 
and  exempted  Ivom  registration  as 
investment  companies.  Investment 
Company  Act  Release  No.  17881  (Aug. 
17, 1990). 

3.  Applicant  asserts  that  it  comes 
within  the  scope  of  the  proposed 
amendments  to  Rule  6o-0.  Moreover,  it 
believes  the  requested  order  is 
necessary  and  apprc^riate  in  the  public 
interest.  Applicant  believes  that 
providing  it  with  the  importunity  to  have 
greater  access  to  the  United  States 
capital  markets  would  advance  the 
policies  underlying  the  International 
Banking  Act  of  1978,  which  include 


placing  United  States  banks  and  foreign 
banks  on  a  basis  of  competitive  equality 
in  their  United  States  transactions. 
Applicant  also  believes  that  the 
requested  relief  is  consistent  with  the 
protection  of  investors.  Applicant  is 
subject  to  a  comprehensive  scheme  of 
regiilation  in  both  France  and  the  United 
States.and  Applicant  believes  that  the 
imposition  of  another  scheme  of 
regulation  would  impose  inhibitions  and 
expense  without  contributing  to  the 
protection  of  investors. 

Applicant's  Conditioo 

As  a  condition  to  the  requested  relief. 
Societe  Generale  will  comply  with  the 
proposed  amendments  to  Rule  6c-0 
under  the  1940  Act  as  they  are  currently 
proposed,  and  as  they  may  be 
reproposed,  adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  and  under 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  90-21167  Filed  9-7-90;  &45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  NoUee  No.  PE-90-371 

Petitions  for  Exemption,  Summery  of 
Petttlons  Received;  Disposition  of 
Petitions  Issued 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnoic  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seelcing  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  diapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
■  participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATCS:  Coounents  on  petitions  received 
must  identify  the  petition  docket  mimber 
involved  and  must  be  received  on  or 
before  September  M,  199a 


:  Send  comments  on  any 
petition  in  triplicate  to  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenite  SW., 
Washington.  DC  20591. 
FOR  FURTHBI  INFORMATION  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  availaUe  for  examination  in  the 
Rules  Dodcet  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11-27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11).      . 

Issued  in  Waahington.  DC  on  September  4, 
1990. 
Deborah  E.  Swank. 

Acting  Manager,  Program  Management  Staff, 
Office  oftfie  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  230B0. 

Petitioner  Aeroservice  Aviation  Center, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61  J3(d)(2)  and  {dK3);  81.157(d)(1), 
(d)(2).  (eHl).  and  (e)(2):  part  61. 
appendix  A;  and  part  121,  appendix  H. 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4745A,  which  allows 
petitioner,  and  persons  who  contract 
with  petitioner,  to  use  FAA-approved 
simulators  to  meet  certain  training 
and  testing  requirements.  Exemption 
No.  4745A  will  expire  on  January  31. 
1991. 

Docket  No.:  20225. 

Petitioner:  Dale  Aviation/Winthrt^  G. 
Dale. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought  To  allow 
petitioner,  as  the  owner/pilot  to 
remove  and  replace  passenger  seats  in 
a  Cessna  310  Q  airplane  used  in 
operation  imder  part  135. 

Dispositions  of  Petitions 

Docket  No.:  25024. 

Petitioner  University  of  Illinois  Institute 
of  Aviation. 

SecUons  of  the  FAR  Affected:  14  CFR 
part  1141.  appendixes  A.  C  D.  F.  and 
H. 

Description  (rf  Relief  Sought/ 
Disposition:  To  extend  Exempticm  Na 
4719.  which  allows  the  petitioner  to 
train  its  students  to  a  perfonnance 
standard  in  lieu  of  meeting  minimum 
flight  time  requirements. 
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Grant,  August  30, 1990,  Exemption  No. 
4719B 

Docket  No.:  25177. 

Petitioner:  U.S.  Coast  Guard.       

Sections  of  the  FAR  Affected:  14  CFR 
91.65(b).  91.70  (b)  and  (c),  91.73  (a)  and 
(d).  91.79(c),  91.85(b).  and  91.109(a) 
[new  91.111(b).  91.117  (b)  and  (c), 
91.209  (a)  and  (d),  91.119(c),  91.127(b), 
and  91.159(a)]. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption' No. 
4780  that  allows  the  petitioner  to 
facilitate  interdiction  of  illegal  drug 
trafficking  by  aUowing  operation  of  an 
aircraft  so  close  to  another  aircraft  so 
as  to  create  a  collision  hazard. 
operation  of  an  aircraft  in  formation 
flight  without  prior  arrangement  with 
the  pilot  in  command  of  the  other 
ainvaft  in  the  formation,  or  operation 
of  an  aircraft  within  an  airport  traffic 
area  at  other  than  required  altitude, 
airspeeds,  etc. 

Partial  Grant,  August  29, 1990, 
Exemption  No.  5231 

Docket  No.:  26101 

Petitioner  America  West  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 

~  5133,  which  authorizes  petitioner  to 
operate  four  flights  at  Washington 
National  Airport  above  the  hourly 
limits  for  scheduled  air  carriers 
specified  in  the  High  Density  Rule. 

Orant.  July  13, 1990,  Exemption  No. 
5133A 

Docket  No.:  2B2S4. 

Petitioner:  Polcker  Aircraft  U.S.A.,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.312. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  additional  time 
for  compliance  with  the  upgraded  fire 
safety  standards  for  cabin  inteHor 
materials  in  transport-category 
airplanes.  The  compliance  date  would 
be  extended  bom  August  20, 1990,  to 
September  13. 199a  for  Fokker 
Aircraft  serial  number  11312. 

Grant,  August  2, 1990.  Exemption  No. 
5226 

Docket  No.:  waCE. 

Petitioner  Beech  Aircraft  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 

23.201(e),  (f)(4).  and  (f)(5):  23.203(c)(4) 

and  (c)(5);  and  23.1545(b)(5)  and  (b)(6). 
Description  of  Relief  Sought/ 

Disposition:  To  permit  type 

certification  of  the  Beech  Model  lOOOD 

airplane  with  certain  stall 

characteristics  and  turspeed  indicator 

maridngs  that  are  appropriate  to  this 

category  of  aircraft 


Grant,  August  9, 1990,  Exemption  No. 
5216 

[FR  Doc  90-21129  Filed  9-7-90: 8:45  am] 
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Certification  Issue*  Conference; 
Normal  Category  Powered-Uft  Aircraft 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  conference. 

SUMMAinr:  The  Rotorcraft  Directorate  is 
sponsoring  a  conference  to  discuss  civil 
certification  issues  and  draft  interim 
airworthiness  criteria  for  normal 
category  powered-lift  aircraft.  Powered- 
lift  aircraft  include  characteristics  of 
both  rotorcraft  and  small  airplanes  and, 
as  a  result,  will  consitiute  a  unique 
category  for  airworthiness  certification. 
Since  existing  airworthiness  standards 
do  not  address  these  aircraft,  the  FAA  is 
developing  criteria  for  airworthiness 
certification.  This  conference  will  allow 
the  public  an  opportunity  to  participate 
in  developing  certification  criteria  and 
identifying  certification-related  issues. 
DATES:  The  conference  will  start  at  9 
a.m.  on  October  23  and  24. 1990. 
Registration  will  begin  at  8  a.m.  on 
October  23. 

ADDRESSES:  The  conference  will  be  held 
at  the  Holiday  Inn  North/Conference 
Center.  2540  Meacham  Blvd..  Fort    - 
Worth.  Texas;  telephone  (817)  625-^911. 
Agenda  items  should  be  submitted  to 
the  FAA.  Rotorcraft  Standards  Staff, 
Fort  Worth,  Texas  76193-Olia  on  or 
before  September  28, 1990. 

FOR  RIRTHER  INRMMATION  CONTACT: 

Mrs.  Debra  Myers.  FAA.  Rotorcraft 
Standards  Staff,  Forth  Worth.  Texas 
76193-0110;  telephone  (817)  624-5118  or 
fax  (817)  624-5988.  For  information  on 
technical  issues,  contact  Mr.  Jim 
Honaker,  FAA.  Rotorcraft  Standards 
Staff,  Fort  Worth.  Texas  76193-0110; 
telephone  (817)  624-5109  or  fax  (817) 
624-5988. 
SUPPLEMENTARY  INTORMATION: 

Background 

On  March  30. 1989.  the  FAA  published 
in  the  Federal  Register  (54  FR  13131)  a 
request  for  comments  on  factors  to  be 
considered  in  establishing  the 
applicability  of  airworthiness  criteria  for 
normal  category  powered-lift  aircraft. 
The  factors  are:  (1)  Nine  or  less 
passenger  seats;  (2)  20.000  lb.  maximum 
gross  weight;  and  (3)  performance 
requirements  to  permit  certification  of 
single-engine  aircraft  and  with  one- 
engine-inoperative  climb  capability 
required  of  some  multiengine  aircraft.  In 
general,  all  commenters  supported  these 


factors,  which  have  been  used  in  the 
development  of  the  draft  airworthiness 
criteria. 

One  of  the  major  difficulties  in 
determining  the  requirements  for  a 
powered-lift  aircraft  has  been  in 
defining  "powered-lift"  so  that  it  will 
include  any  probable  configuration  and 
capability  but  at  the  same  time  will  not 
encroach  upon  the  existing  standards 
for  conventional  airplanes  or  rotorcraft. 
It  has  been  suggested  that  new 
standards  are  not  needed  and  that 
present  rotorcraft  or  airplane  standards, 
with  a  few  special  conditions,  would  be 
adequate  for  powered-lift  concepts  that 
appear  most  lilcely  to  be  developed. 
Nevertheless,  the  FAA  considers  these 
concepts  sufficiently  unique  to  require 
new  criteria;  however,  in  areas  of  design 
where  the  specifics  of  powered-lift 
concepts  are  sufficiently  similar  to 
airplane  or  rotorcraft  standards,  it  is 
believed  that  it  would  be  appropriate  to 
use  established  standards  that  are  the 
result  of  aerospace  industry  and  FAA 
experience. 

During  the  conference,  four  technical 
issues  panels  will  be  formed  (flight, 
systems,  propulsion,  and  airframe),  each 
chaired  by  a  Rotorcraft  Directorate 
representative.  Each  panel  will  include  ^ 
worldwide  operators,  manufacturers, 
civil  aviation  authorities,  and  aviation 
experts.  The  goal  of  the  panels  will  be  to 
review  the  draft  criteria,  including 
written  comments  received,  and 
complete  a  revision  of  the  criteria  by 
late  1991.  The  document  will  then  be 
available  for  applicants  to  use  as  a 
certifiation  guide.  Ultimately,  after 
certification  experience  is  accumulated 
with  these  criteria,  it  is  anticipated  that 
they  could  become  a  new  part  of  the 
Federal  Aviation  Regulations  (FAR). 

A  tentative  agenda  includes 
discussion  of  the  background  of  the 
normal  category  criteria,  presentations 
by  industry,  and  breakout  meetings  of 
the  technical  issues  panels.  Interested 
persons  are  invited  to  identify  any 
additional  agenda  items  and  submit  the 
items  by  September  28, 1990. 

Conference  Procedures 

The  following  procedures  will  be  used 
to  facilitate  the  workings  of  the 
conference. 

1.  Registration  will  be  from  6  to  9  a.m. 
on  October  23, 1990. 

2.  Conference  sessions  will  be  open  to 
all  persons  who  register. 

3.  Conference  preregistration  is 
recommended.  You  may  preregister  by 
contacting  Mrs.  Debra  Myers  at  the 
above  address. 

4.  The  FAA  will  consider  all  material 
presented  at  the  conference  by 


participants.  Handout  materials  may  be 
accepted  at  the  discretion  of  the 
chairperson;  however,  enough  copies 
should  be  provided  for  distribution  to  all 
conference  participants. 

5.  Statements  made  by  the  FAA  will 
be  made  to  facilitate  discussion  and 
should  not  be  taken  as  expressing  a 
final  FAA  position. 

6.  Although  the  opening  and  closing 
sessions  wiU  be  recorded  by  a  court 
reporter,  and  transcripts  will  be 
available,  comments  will  have  to  be 
submitted  in  writing  to  the  FAA  to  be 
considered  in  revising  the  criteria. 
Comments  most  be  submitted  no  later 
than  March  1, 1991. 

7.  The  Holiday  Inn  North/Conference 
Center  has  blocked  rooms  for 
conference  participants  at  a  rate  of  $45 
per  night.  When  making  reservations, 
identify  yourself  as  an  FAA/powered- 
lift  coilFerence  participant. 

Issued  in  Forth  Worth,  Texas,  on  August 
16, 1990. 
Jamas  D.  Eiickteo. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  90-21130  Filed  9-7-ga.  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Pierce  County,  WA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Ndtice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Pierce  Coimty.  Washington. 
FOR  FURTHER  INFORMATION  CONTACH 
Jan  Brown,  District  Engineer,  Federal 
Highway  Administration.  711  South 
Capitol  Way,  suite  501.  Olympia.  WA 
98501.  Telephone:  (206)  753-9555.  Art 
Smelser.  District  Administrator.  District 
3.  Washington  State  Department  of 
Transportation.  P.O.  Box  9327.  Olympia. 
WA  98504,  Telephone:  (206)  357-2605. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Washington  State  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  conduct  a  corridor 
location  study  for  State  Route  (SR)  167 
in  Pierce  County.  Washington.  The 
proposed  action  would  identify  a 
preferred  location  for  a  freeway  from 
the  existing  southern  terminus  of  the  SR 
167  freeway  at  Meridian  Street  in  the 
City  of  Puyallup,  Washington  to 
Interstate  5  in  or  near  the  City  of  Fife. 


Washington,  a  distance  of  up  to  five 
miles. 

A  freeway  built  in  the  corridor 
recommended  by  the  project  would 
complete  a  freeway  system  planned 
over  30  years  ago  and  would  improve 
commereial  access  between  the  Port  of 
Tacoma  and  the  warehousing  and 
distribution  centers  of  the  SR  167 
corridor  (Puyallup  to  Renton).  The 
project  scoping  process  will  identify 
three  corridors  for  new  freeway 
alignments  in  addition  to  a  no  action 
alternative.  Corridors  to  be  considered 
in  the  scoping  process  include  corridors 
described  in  a  1968  corridor  design 
report  and  a  1976  corridor  study. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
Indian  Tribes,  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  Puyallup  and 
Fife  in  the  second  half  of  1990.  A  public 
corridor  hearing  will  be  held  in  1991  to 
present  corridor  alternatives  to  the 
communify  for  comment  and 
endorsement  before  a  commitment  is 
made  to  any  one  project  route  or 
location.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  An 
agency  scoping  meeting,  in  addition  to 
the  public  meetings  held  during  the 
scoping  process,  is  planned. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and- the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and' activities  apply  to  this 
program). 

Issued  on:  August  30, 1990. 
Ridiard  Schimelfanyg, 
Area  Engineer,  Olympia,  Washington. 
[FR  Doc.  90-21177  Filed  9-7-90;  8:45  am] 
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Federal  Railroad  Administration 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 


has  received  requests  for  waivers  of 
compliance  with  certain  requirements  of 
the  federal  safety  laws  and  regulations. 
The  individual  i>etitions  are  described 
below,  including  the  parties  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's  argimients 
in  favor  of  relief. 

Duluth,  Winnipeg  and  Padfic  Railway 

Waiver  Petition  Docket  Numbers  PB- 
90-3  and  SA-90-8 

The  Duluth,  Wiimipeg  and  Pacific 
Railway  (DWP)  requests  waivers  of 
compliance  witii  certain  provisions  of 
the  Railroad  Power  Brakes  and 
Drawbars  Regulations  (49  CFR  part  232), 
under  Docket  No.  PB-90-3.  and  the 
Safety  Appliance  Regulations  (49  CFR 
part  231).  under  Docket  No.  SA-90-8. 

The  DWP  seeks  these  waivers  of 
compliance  to  permit  the  operation  of 
railioad/highway  vehicles  which  are 
designated  as  "RoadRailer"  units.  The 
petitioner  stated  that  the  Burlington 
Northern  Railroad  (BN)  applied  for  a 
waiver  to  operate  Mark  V  RoadRailers 
between  St.  Paul,  Minnesota  and 
International  Falls.  Minnesota  (see  55 
FR  15094.  April  20. 1990).  Since  the 
submission  of  the  BNs  petition,  the    • 
DWP  has  negotiated  operations  of  the 
RoadRailer  over  a  portion  of  the  route 
described  in  the  BN  waiver  request 
between  Pokegama  Yard.  Superior. 
Wisconsin  and  International  Falls. 
Minnesota,  a  distance  of  approximately 
170  miles. 

At  the  present  time,  a  combined  total 
of  approximately  2.000  Mark  IV  and 
Mark  V  RoadRailer  imits  are  being 
operated  by  the  Norfolk  Southern  (NS) 
Corporation  under  a  temporary 
conditional  waiver  (Docket  Numbers 
SA-87-2  and  PB-«7-4)  issued  by  FRA  on 
July  28, 1987.  These  vehicles  are  almost 
identical  in  configuration  to  the 
standard  semi-trailer  presently  used  to 
haul  cargo  over  the  highway.  The  Marie 
IV  RoadRailers  are  equipped  with  a 
special  drawbar,  railroad  running 
wheels  motmted  on  a  single  axle  located 
between  the  tandem  semi-trailer  wheels, 
and  a  special  railroad  air  brake  system. 
The  Mark  V  RoadRailers  are  similar  in 
most  respects  to  the  Mark  IVs,  except    , 
that  they  are  supported  and  transported 
on  a  70-ton  standard  freight  car  truck, 
eftch  truck  being  equipped  with  an 
ABDW  air  brake  system,  instead  of  a 
self  contained  wheel/axle  set.  The 
RoadRailer  vehicles,  by  design,  cannot 
be  subjected  to  traditional  switching 
procedures  conducted  in  railroad 
classification  yards.  The  coupler 
assembly  will  only  couple  to  another 
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RoadRaikr  at  to  a  specially  rtfigaeii 
adaptec  cat  balwean  the  locaaurtive  and 
a  RoadKailer  baiik 

The  temporary  conditional  vraivcr 
granted  k>  the  ^^penllil8 
noncompliance  wUh.  aU  the  proviaionaaf 
the  Safety /^plianoe  Slandaida  (40  CFR 
part  231).  These  staadards  iachide 
provisions  that  provide  the  aumber. 
hKation  and  dimensional  specifications 
for  t)w  handhfrida.  laMcn  and  til  steps 
that  are  required  for  each  railroad  car. 
The  RoadRailers  are  not  in  compliance 
with  the  drawbar  standard  hei^t  above 
the  top  of  tke  raik  4»Cra  {232.2;  the 
standanl  hciglrt  is  MW  iKbes  to  »1  V^ 
hiches  measared  from  the  oe«lcr  of  the 
coupler  to  the  top  of  tte  rail  TW 
RoMfftaikr  coopkr  ia  49  inches  above 
the  top  vt  the  lad  m  order  to 
acconmodate  te  hei^  of  the  semi- 
trailer fifth'wheei  asssmbfy. 

Therefore,  the  DWP  seqnests  a  waiver 
of  compliance  with  the  ajylicable  Cede 
of  Federal  Regulationa  to  permit  stand- 
alone operation  of  the  RoadRaikrs 
subject  to  the  foflowiag  conditions: 

1.  Inltiaf  opetatioB  would  be  between 
Pokegaaia  Yard,  Supeiior.  Wisconsin 
and  Ihteraatioaal  Falla.  Mtnaesota. 

2.  Train  to  consist  of  a  maximum  of  75 
RoadRaHtf  chassis,  one  adaptor  cat  and 
required  locomotivea. 

3.  Trains  would  be  proposed  to 
operate  on  a  five  or  six  days  per  wedi. 
but  eventually  to  a  seven  day 
operations. 

4.  Initial  maintenance  of  tlie 
RoadRaOer  equ4>Bient  woiJd  be  done  by 
quafified  contract  personnel. 

5.  Necessary  training  of  DWP 
personnd  invufved  in  inspection, 
assembly,  (fisassembly  and  movement 
of  the  RoadRoiler  witt  be  given  prior  to 
operation  of  the  Roa<JRaiter  trains. 

If  in  the  fataie,  the  traffic  or  marlcet 
warranted  additfonal  cars  or  trains,  the 
ERA  will  be  given  advanced  notice  of 
any  additional  requests  or  appKcHtions 
for  expansion  authority. 

Loi«IaiaadRailBMd 

Waiver  Fstition  Docket  Number  PS~  89- 
5 

The  Long  Island  Railroad  (U)  and 
Intomodal  Concepts.  Inc.  (ICl)  are 
requesting  a  change  m  dnir  operation  of 
ICI  bogies  between  Brooklyn.  New  York 
and  Farraingdale,  New  Yodk  a  distance 
of  about  3Q  miles.  At  tke  present  time, 
the  la  bogies  are  operated  under  a 
condition^  waiver.  Docket  No.  re-W-5^ 
approved  by  the  PRA  on  February  Qi 
1990L  The  original  pefa'tioa  was 
submitted  by  the  U,  and  was  also  made 
on  behalf  of  the  &oas  Haiitor  Railroad 
Terminal  CocporatiaB  (NYCH)  and  ta 
(see  53  FR 10651.  Friday.  Aprtt  1.  ISW^ 


The  coaditional  approval  granted  to 
the  U  contained  the  following  conditioK 

That  the  beg>es  any  not  be 
commingled  widi  oenventioaal 
equipment  (Nole:  For  the  popose  of  this 
waiwr.  "conunagled"  means  that  the 
bogies  may  only  be  epesaled  in  ttaina 
consisting  of  locomotivets)  and  bogies). 

The  LI  petiiifln  reqaests  a 
modificainn  of  the  inaditioa  prohMting 
commim^aag  (^bogies  in  frei^  trahn. 
The  railroad  proposes  to  move  up  to 
fifteen  IQ  belies  behind  a  tegular 
6ei|^  tcaia,  not  to  exceed  ii&ecn  freight 
can.  between  BrooldyB  and 
Farminydde. 

It  is  the  Us  intent  to  commingle  the 
eqatpneirt  on  die  iret^t  oidy  portion  of 
its  BayridgeBrandi  lorat  leasf  a  month 
before  entering  tte  passenger  train  main 
track. 

The  Depew.  Ijncaster  and  Wastam 
Railroad  Co.,  Inc. 

WaiwerPetHioa  Docket  Number  RSGM- 
89-23 

The  Depew.  Lancaster  and  Western 
Railroad  Co.  Inc.  (DLW}  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223]  for  two 
locomotives  and  one  caboose.  This 
equipment  will  be  operated  over 
approximately  ZX  miles  of  track 
between  the  towns  of  Depew  and 
Lancaster,  New  York,  wbdch  are 
suburban  areas  of  Buffalo.  New  YorL 
Most  of  the  area  in  which  this 
equipment  wiU  be  working  is  industrial 
and  is  fenced.  Ad<fitionally.  the 
frequency  of  use  is  no  more  than  twice 
weekly.  The  petitioner  states  that  the 
cost  to  retrofit  this  eqiupmest  would 
result  in  a  considerable  expense. 

The  Dulnik,  Msaaba  and  iron  Range 
Railway  Conqmny 

Waiver  Petition  Docket  Number  'RSGM- 
89-24 


The  Duluth.  Mmsnbe  andiron  Range 
Railway  Conpony  (DIkfflt)  seeks  a 

permanent  wafrer  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  three 
passenger  coaches.  These  cars  will  be 
operated  less  than  five  times  per  year, 
generally  in  excarsion  train  service 
associated  with  die  Lake  Seperior 
Museum  of  Transportation  in  Duloth, 
Minnesota,  and  one  coach  is  used 
several  times  a  year  to  provide  private 
transportation  for  die  President  of  die 
DMIR  and  his  guests.  Each  of  these  cars 
will  be  osed  less  than  five  times 
annaaUy.  AddMonally.  dKse  cars  will 
not  be  ascd  for  aqy  general  ] 
servicai 


Tha  Dakota  SanAsm  Radway  I 

Waiver  Petition  Docket  Number  RSGM- 
89-26 

The  Dakota  Soudiem  Railway 
Company  fDSRC)  seeks  a  permanent 
waiver  of  eompfiance  with  certain  * 

provisioDa  of  die  Safety  Glazing 
Standards  (49  CFR  part  223)  for  six 
locomotives,  lliese  bcomotives  wfii  be 
operated  over  187  mBes  of  track  in 
South  Central  Soudi  Dakota  and  will  be 
servicing  small  rural  communities.  The 
petitioner  states  that  they  have  no 
history  of  vandaBsra  and  feels  that  the 
cost  to  retorfit  them  would  be  an  undue 
financial  burden. 

The  Nittany  and  Brid  Ea^  Raiboad 
Company 

Waiwr  PetiUou  timber  ftSGM-89-27 

The  Nittany  and  Bald  Eagle  Railroad 
Company  [tiBE}  of  BeBefonte. 
Pennsylvania,  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives,  lliese 
locomotivea  will  be  operated  over 
approximately  63  miles  of  trade  throng^ 
a  rural  area  between  Tyrone  and  State 
College,  Pennsylvania.  The  petitioner 
states  that  there  is  no  history  of 
vandalism  and  feels  that  the  cost  to 
retrofit  them  would  be  difficult  to  Justify. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  coBuneat.  they 
should  notity  ERA.  in  writing,  before  the 
end  of  the  comment  period  aivi  spedSj/ 
the  basis  for  their  requesL 

All  ooauonnicationB  concerning  these 
procecdinga  stundd  identify  the 
appiopriirte  docket  namher  (eg..  Waiver 
Petition  Docket  Nwmber  FB-fle-3)  and 
must  be  sabnntted  in  triplicate  to  the 
Docket  Oeik.  Office  of  Chief  CDanset. 
Federal  Railroad  Adeunistratien.  Nasaif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  206ea  Coaaniuakations 
received  b^ore  November  7.  IMO  w^ 
be  considered  by  PRA  before  final 
action  is  taken.  Comments  received 
after  diat  date  witt  be  conskkred  as  far 
as  practicable.  AU  written 
communications  concerning  these 
proceedings  are  availaUa  far 
exnnination  daring  regalv  busnMaa 
hours  (9  aJiL-6  pim.)  in  room  1201. 
Nassif  Buildlz^  400  Seventh  8k««t  SW.. 
WaslriB«ton.DC2090a 


Issued  in  Washington,  DC  on  September  4. 
1990. 

|.W.  Walsh.      I 

Associate  Administrator  for  Safety. 
(FR  Doc.  90-21148  Filed  9-7-90;  8:45  am) 
SajJNQ  CODE  Mts-oe-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmtitted  to  0MB  for 
Review 

September  4, 1960. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96^11.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220.. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number.  \h\Z-oaQZ 

Form  Number:  ATE  F  1600.7 

Type  of  Review:  Extension 

Title:  ATE  Distribution  Center 
Contractor  Survey 

Description:  Information  provided  on 
ATF  Form  1600.7  is  used  to  evaluate 
the  Bureau's  Distribution  Center 
contractor  and  the  services  it  provides 
to  users  of  ATE  Forms  and 
publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  250 

Estimated  Burden  Hours  Per  Response: 
5  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  2 
hours 

OMB  Number:  1512-0133 

Form  Number:  ATF  F  5400.8 

Type  of  Review:  Extension 

Title:  Explosives  Delivery  Record 


Description:  This  information  collection 
activity  is  used  to  verify  distributor's 
of  explosives  in  commerce  with 
Federal  law  and  regulations,  thereby 
documenting  the  flow  of  explosives  in 
commerce;  and  as  a  tracing  tool  to 
prevent  misuse  and  traffic  in  stolen 
explosives. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
1.000 

Estimated  Burden  Hours  Per  Response: 
2  hours,  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  2,500 
hours 

Clearance  Officer  Robert  Masarsky 
(202)  586-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  IC  Holknd, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  90-21146  Filed  9-7-90;  8:45  am] 
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Putiiic  InformatkMi  CoNoction 
Raqulromants  Submitted  to  OMB  for 
Revtew 

Date:  September  4, 1990. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

U.8.  Customs  Service 
OMB  Number  1515-0054 


Form  Number  CF  3173 

Type  of  Review:  Extension 

Title:  Application  for  Extension  of  Bond 
for  Temporary  Importation 

Description:  Imported  merchandise 
which  is  to  remain  in  Customs 
territory  for  one  year  or  less  without 
duty  payment  is  entered  as  temporary 
importation.  The  importer  may  apply 
for  an  extension  of  this  period  on  CF 
3173. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1.155 

Estimated  Burden  Hours  Per  Response: 
10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  2.694 
hours 

OMB  Number  1515-0078 

Form  Number  CF  1302  and  CF  1302A 

Type  of  Review:  Extension 

Title:  Cargo  Declaration  and  Cargo 
Declaration  (Outward  with 
Commercial  Forms) 

Description:  Customs  Forms  1302  and 
1302A  are  used  by  the  master  of  a 
vessel  to  list  all  inward  cargo  on 
board  and  for  the  clearance  of  all 
cargo  on  board  with  commercial 
forms. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
5.600 

Estimated  Burden  Hours  Per  Response: 
5  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
11.662  hours 

Clearance  Officer  Dennis  Dore  (202) 
535-9267,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  HoUuid, 

Departmental  Reports,  Management  Officer. 

[FR  Doc  90-21146  Filed  9-7-90:  8:45  am] 
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Thi»  sediM  «<  ttw  FEDERAL  REfieTEfl 
conlMftt  ncMrdi  ot  HMskngfr  pubiMetf 
umfar  the  "Govemment  in  tbe  Sxiwhine 
Act  (PUb.  L  94-489}  5  U.S.C.  552b(eM3). 


:  The  U.S.  Capftol,  Room  S-I20. 
Washington,  DC  20515. 
STATUSi  The  meeting  will  be  open  to  the 
pubHc. 


MA 


INVESTMENT  BOAItt) 

TME  Mm  VATE;  9:00  a.m.,  September  17, 

1990. 

PLACE:  5th  Floor,  Conference  Room,  805 

Fifteenth  Street.  NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  tlM  ■iniitc*  td  last  nwetng. 

2.  Thrift  Saviags  Plan  activities  r^>Mt  by 
the  ExecirtivH  Director. 

3.  Review  of  bodsets  for  fiscal  years  199J 
and  19K: 

CONTACT  PERSOir  RM  MORE 
information:  Tom  Trabucco,  Director. 
Office  of  Brtemal  Affairs,  (202}  523- 
5660. 

Dated:  September  4. 199^ 

Francis  X.  Cavaaaugh, 

Executive  Director.  Federal  Retiremeai  Thrift 
Investment  Board. 

(FR  Doc.  90-21236  Filed  9-6-9a  8:45  aii| 


HARRYS.  TRUMAN 

FOUNDATION 

TIME  AND  date:  5:30  p^ra..  Monday. 

September  24. 1960. 


TOE 

1.  Call  to  order. 

2.  Approvar  of  minutes  of  April  4, 1990 

meeting. 

3.  Report  of  the  Chairman. 

a.  Wetcome  and  opening  comments. 

b.  Introduction  of  new  Trustees. 

c.  Trtmrnm  Sckehrs  Leadersh^  Week  amf 
im  Assaidft  CRcnony. 

d.  SelectiaD  aflMOTnaBaB  Scholars  from 
Alaska,  Adcamaa  ■■!  WyuuiiHg. 

e.  1990  Public  Sefricv  LeadetaUp 
CoBJprfncf  with  the  Geoige  C  MarsbaU 
Foundation. 

f  Pbssible  sequester  and  curtaiknent  of 
Foundation  activities  in  FT  1991. 

5.  Report  of  Executive  Secretary 

a.  Activities  since  the  last  board  meeting. 

b.  Presentation  on  the  Truman  ScFwrfars 
Sdauncr  InstitatB. 

c.  Priorities,  bttdget  and  work  plan  for  FY 
1990. 

d.  Financial  status  of  the  Tnmian 
Sthulaisliip  Pomidation. 

e.  Role  of  the  Educational  Testing  Service. 

6.  Reports  on  "Sisters"  of  the  Truman 

Schotarship  Foundation: 

a.  James  Madison  Foundation 

b.  Barry  Goldwater  Foundation. 

7.  Resolution  to  empower  the  Chairman/ 

Executive  Secretary  to  enter /renew 
contracts,  conehxte  agreements,  and 
coiRnct  other  FoundBtion  business. 


aNewl 

9.  Date,  time  and  place  of  Spring  Board 


10.  Adjournment. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Louis  H.  Blair,  Executive 

Secretary,  Telephone  (202)  395-4831. 

Louis  H.  Blair, 

Executive  Secretory. 

[FR  Doc.  90-21203  Filed  »-e-g0r  9n0  am} 

BtLum  cooe  mo-AB-M 

POSTAL  SERVICE 

Amendment  to  Meeting:  Board  at 
Govemon 

"FEOEHM.  RCaiSTER"  CITATION  OF 
PREVIOUS  announcement:  55  FR  3S49a 

Augnst  30, 1990. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETINO:  September  11. 199a 

change:  Dekte  the  following  item  from 
the  open  meeting  agenda: 

5.  Bnering  on  Potential  FY  1991 
Appropriations  Sequestration — Gramas- 
Rudman. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  F.  Harris.  (202)  268- 

4800. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  9D-2120G  Filed  9-0-80: 9ns  am] 
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contains  editorial  corrections  of  praviousty 
published  Presidenlial.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  iestied  as  signed 
documertis  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  snd  DruQ  Administration 

21  CFR  Part  558   | 

Htm  Anbnal  Drugs  for  Usa  In  Animal 
Faads;  Llncomydn;  Corractton 

Correction  I 

In  rule  document  90-19627  appearing 
on  page  34011  in  the  issue  of  Toesday 
August  21, 1990,  make  the  following 
correction: 

On  page  34011.  in  the  second  column, 
in  the  first  paragraph,  in  the  second  line 
from  the  end,  "charge"  should  read 
"change". 

BMJJNQCOOC  1S0»«1-e 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Parte  11, 21, 23, 25, 33, 34, 43, 
45.  and  91 

[Docitet  No.  25613:  Amdt  No*.  11-34, 21-68, 
23-40. 25-70,  33-14, 43-33, 45-20, 91-218] 

PIN  2120-AC62       1 1 

Fual  Vanting  ana  bdiaust  Emmission 
Raqulramante  for  Turt)ina  Englna 
Powarad  Airprianaa 

Correction 

In  rule  document  90-18788  beginning 
on  page  32856  in  the  issue  of  Friday, 
August  10. 1990,  make  the  following 
corrections: 

1.  On  page  32858,  in  the  second 
column,  in  the  second  peragraph,  on  the 
third  Ime,  "teTfT  shoahi  read  "1970^. 

2.  On  page  32857,  in  nie  first  column, 
in  the  first  full  paragraph,  on  the  20th 
line.  "SFAN"  should  read  "SFAR". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  on  the 
next  to  last  Hne.  insert  'the"  before 
"underlying". 


4.  On  page  32858,  in  the  diird  cohmm, 
in  the  fifdi  pwagrafrii,  on  the  first  line, 
insert  "of  after -232". 

S  21.29   [Corraetedl 

5.  On  page  32860,  in  S  21.2g(a)(lKi).  in 
the  second  column,  on  ^  fifdi  bne, 
"provide"  was  misspelled. 

PART  33-4  AMENDED] 

6.  On  page  32861.  at  the  top  of  the 
second  column,  in  the  authority  citation 
for  part  33.  on  ^e  third  line,  "January  22, 
1983"  should  read  "January  12, 1983". 

PART  43-(AMENOEOI 

7.  On  the  same  page,  in  die  same 
column,  in  dte  audiortty  citation  for  part 
43,  on  the  third  line,  "January  22, 1983" 
should  read  "January  12, 1963". 

$45.13   [Corractad] 

8.  On  the  same  page,  in  tfie  same 
column,  in  {  45.13(8)(7Hi).  "Comply" 
should  ai^ar  "OC^fPLY". 

$34.1    [Corredidl 

9.  On  page  32862,  in  }  34.1,  in  die  third 
column,  in  the  fourth  paragraph,  in  the 
sixth  line  "specify"  should  read 
"specific". 

$34,3   [Comded] 

10.  On  page  32863.  in  the  first  column, 
in  $  34.3  in  tfie  next  to  last  line  of 
paragraph  (a),  "231"  should  read  "231". 

$34.21    [Corrected] 

11.  On  page  32865,  in  the  first 
colimm,  at  the  end  of  i  34.21(b),  in  the 
formula,  after  "rO"  the  power  should 
read  "-0.274". 

$34.81    [Conadad} 

12.  On  die  same  page,  in  the  third 
column,  in  {  34.61,  in  the  table,  the  word 
"values"  shoold  be  ddeted  from  the  first 
column  heading  and  added  to  die  end  of 
the  second  cohamn  heeding. 

$34.62   (Cenaeladl 

13.  On  page  32860,  in  the  first  cdumn, 
in  S  34.e2(aM^,  on  tfie  10th  line 
"manafectoers."  riiouM  have  appeared 
"mamfaetorera*". 

$34.82   [CarraelBdl 

14.  On  die  same  page,  fat  the  same 
column,  fai  1 34.e2(a)f3).  in  die  table,  the 
heading  "Class"  shoold  be  added  above 
the  se<»nd,  diM  and  fburtfi  arfumns. 


$34.84    [Corractad] 

15.  On  the  same  page,  in  \  34.64,  in  the 
second  orfumn,  add  a  comma  after 
"Avenues"  and  "Street"  in  the  12th  and 
17th  lines,  respectively. 

$34J2   [Cofradatf] 

10.  On  the  same  page,  in  the  third 
coltnnn,  in  S  34  J)2,  on  the  10th  line,  the 
CFR  citation  should  read  "1  CFR  part 
51.". 

BRuaa  coot  iiss«t« 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Adminiatration 

14  CFR  Part  77 

[Dodtat  Na  28308;  Nottca  90-18] 

RIN  2120-AAM 

Objacto  Affacting  NavigabIa  Akspoca 

Correction 

In  proposed  rule  document  90-18050 
beginning  on  page  31722  in  the  issue  of 
Friday,  August  3, 1990,  make  the 
following  corrections: 

1.  (te  pages  31729  and  31730,  under 
Regulatory  Evaluation  Summary,  the 
text  was  printed  otit  of  order  and  should 
appear  as  follows: 

Introduction 

Executive  Order  12291  dated  February 
17, 1981,  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefits  to  society  for  the  regulatory 
change  ootwei^  the  potential  costs.  The 
order  also  requires  the  preparation  of  a 
draft  Regulatory  Analysis  of  all  "major" 
proposals  except  those  responding  to 
emergency  situations  or  other  narrowly 
defined  exigencies.  A  "major"  proposal 
is  one  that  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
.  more,  a  major  increase  in  consumer 
costs,  a  significant  adverse  effect  on 
competition  or  is  highly  controversiaL 

This  proposed  regulatory  action  is 
determined  not  to  be  "raajor"  as  defined 
in  the  executive  order,  so  a  full  draft 
Regidatory  Analysis  identifying  and 
evaluating  alternative  proposals  has  nui 
been  prq;>ared.  A  more  concise  draft 
Regulatory  Evaluation  has  been 
prepared,  however,  which  is  limited  to 
only  this  proposal  and  does  not  identify 
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any  alternatives.  Tliis  draft  evaluation  is 
induded  in  the  docket  and  quantifies,  to 
the  extent  practicable,  estimated  costs 
to  the  private  sector,  consumers. 
Federal,  State,  and  local  govermnents, 
as  well  as  anticipated  benefits  and 
impacts. 

A  summary  of  the  draft  Regulatory 
Evaluation  is  contained  in  this  section. 
For  a  more  detailed  analysis,  the  reader 
is  referred  to  the  full  draft  evaluation 
contained  in  the  docket.  This  section 
also  contains  an  initial  Regulatory 
Flexibility  Determination  required  by 
the  Regulatory  Flexibility  Act  of  1980 
and  an  International  Trade  Impact 
^Analysis. 

The  primary  objective  of  these 
proposed  amendments  to  part  77  is  to 
substantially  revise  and  reorganize  the 
regulation  to  enable  the  pubUc  to  better 
understand  its  requirements.  A 
secondary  objective  is  to  eliminate 
loopholes  identified  by  aviation  users 
and  the  FAA  which  allow  disruption  of 
air  navigation  operations.  Finally,  the 
rule  defines  the  standards  for  the 
electromagnetic  effects  of  construction 
or  alteration  that  would  require  notice 
under  this  part  and  proposes  the 
revocation  of  the  rules  of  practice  for 
hearings  of  subpart  E  and  the  antenna 
farm  provisions  of  subpart  F.  This 
NTOM  is  a  result  of  the 
recommendations  of  task  group  2-3.2  of 
the  NAR  Program,  the  FAA's  experience 
in  the  administration  of  the  rule  since  its 
adoption  on  December  12, 1962,  and  the 
mandates  of  Public  Law  100-223.  In 
developing  its  recommendations,  task 
group  2-3.2  reviewed  part  TJ  in  its 
entirety,  taking  into  account  a  1978 
regulatory  review  of  the  rule  along  with 
the  comments  received  on  a  1980  draft 
document.  The  task  group  formulated  20 
major  recommendations  which  proposed 
multiple  changes  to  subparts  A  through 
F  of  part  77. 

These  amendments  would  potentially 
affect  the  private  and  pubUc  sectors  in 
the  vicinity  of  the  5,920  pubUc-use 
airports  currently  subject  to  this  part 
The  FAA  has  determined  that,  with  the 
exception  of  the  new  construction  or 
alteration  requirements  defined  in 
§  77.15(a)(4)  (i)  through  (iv),  the  EMI 
notice  criteria  cited  in  \  77.15  (b)(1) 
through  (b)(4)  and  the  new  notice 
requirements  of  the  "20-foot  antenna" 
provision  specified  in  §  77.17(e),  the 
balance  of  the  proposals  contained  in 
this  NPRM  will  have  a  negligible  or  no- 
cost  impact 

The  costs  and  benefits  associated 
with  this  proposal  are  summarized 
below.  Total  costs  associated  with  the 
amendments  determined  to  have  a  cost 
impact  are  estimated  to  be  between 
$239,000  and  $402,000  over  a  ten-year 


period.  Total  benefits  are  estimated  to 
be  about  $4  million  over  the  same 
period.  Those  elements  of  the  rule 
determined  to  have  a  negligible  or  no 
cost  impact  are  identified  and  explained 
in  appendix  A  of  the  full  regulatory 
evaluation.  The  amendments  contained 
in  appendix  A  essentially  restructure 
and  clarify  this  part  and  are  likely  to 
produce  cost  savings  as  a  result  of 
improved  understanding  on  the  part  of 
proponents,  local  officials,  and  the  FAA. 
The  savings  associated  with  these 
improvements,  however,  are  considered 
imquantifiable. 

A  copy  of  the  Regulatory  Evaluation 
prepared  for  this  action  is  available  for 
review  in  Docket  No.  26305.  and  a  copy 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption, 

"FOR  RNITHCII INKNIMATION  CONTACT." 

Cost  and  Benefit  Summary 

Section  77.1S(a)(4)  (i)  through  (iv)— 
Construction  or  alteration  requiring 
notice.  The  proposal  adds  new  notice 
surfaces  whose  areas  follow  ground 
contours  that  are  longitudinally  centered 
on  the  runway  centerline  and  which 
extend  beyond  the  runway  end  no  more 
than  3,000  feet  and  with  widths  no 
greater  than  3,000  feet.  Thus,  any 
sponsor  of  a  construction  or  alteration 
project  located  in  the  newly  defined 
area  that  is  of  greater  height  than  the 
elevation  of  the  terrain  at  the  proposed 
construction  or  alteration  site  must 
notify  the  FAA. 

Costs:  The  proposal  is  likely  to  impose 
on  proponents  minimal  discounted  total 
costs  ranging  firom  $2,625  to  $4,594  over 
the  10-year  period  following  its 
enactment 

Benefits:  The  FAA  has  not  been  able 
to  quantify  the  savings  in  time  and 
resources  to  proponents,  local  officials, 
and  to  the  FAA  that  would  result  from 
this  proposal.  However,  if  during  the 
same  10-year  period  the  proposal 
prevents  the  forced  relocation  of  one 
navigational  aid  with  a  present  value 
exceeding  $4,577.  the  rule  would  be  cost 
effective. 

Section  77.15(b)  (1).  (2).  (3),  and(4)— 
Construction  or  alteration  requiring 
notice.  New  9  77.15  (b)(1)  through  (b)(4) 
add  electromagnetic  construction  or 
alteration  notice  criteria  to  part  77. 
Thus,  sponsors  of  construction  or 
alteration  would  be  required  to  file 
notice  with  the  FAA  if  their  projects 
meet  or  exceed  the  following  criteria — 

(1)  Any  construction  or  alteration  of  a 
radio  fi*equency  transmitting  station 
with  an  operating  fi^quency  above  30 
Megahertz  (Mhz)  and  an  effective 
radiated  power  (ERP)  above  10.000 
watts  that  has  its  antenna  physically 
located  below  the  airport  imaginary 


surfaces  of  §  77.25.  S  77.28.  or  §  77.29 
applicable  to  the  airport  concerned. 

(2)  Any  initial  or  modified  operation 
of  a  transmitting  station,  including  a 
change  in  authorized  frequency  or 
effective  radiated  power,  within  3,000 
feet  of  an  air  navigation  or 
communications  aid. 

(3)  Any  construction  of  a  new  FM  or 
VHF-TV  station  utilizing  an  existing 
antenna  tower. 

(4)  Any  alteration,  including  changes 
in  authorized  frequency,  effective 
radiated  power,  antenna  height,  and* 
antenna  type  of  existing  FM  and  VHF- 
TV  stations. 

Costs:  Compliance  with  proposed 
§  77.15  (b)(1)  through  (b)(4)  is  estimated 
to  impose  present  value  costs  Dn 
proponents  ranging  from  $237,000  to 
$397,000  over  the  10-year  period 
following  enactment  of  the  rule.  These 
costs  are  based  on  the  assumption  that 
approximately  1500  proponents  will  be 
required  to  file  notice  annually  under 
§  77.15  (b)(1)  and  (b)(3),  and  between 
3000  and  6000  notifications  will  be 
required  to  be  filed  annuaUy  under 
S  77.15  (b)(2)  and  (b)(4). 

Benefits:  The  prevention  of 
disruptions  of  vital  communications  and 
navigational  aids  estimated  to  have  a 
10-year  discounted  value  of 
approximately  $4  million. 

Section  77.17(e)— Construction  or 
alteration  requiring  notice.  Section 
77.17(e)  is  amended  to  include  notice 
requirements  for  antennae  less  than  20 
feet  in  height  that  would  increase  the 
height  of  a  structure  for  which  a 
previous  notice  was  required  under  this 
part. 

Cost  The  cost  associated  with 
compliance  has  not  been  quantified.  The 
FAA  beUeves  however,  that  enactment 
of  the  proposal  will  result  in  relatively 
few  new  notices  and,  therefore,  minimal 
costs. 

Benefit-  Benefits  are  not  quantifiable. 
Undetermined  benefits  are  expected  to 
accrue  to  the  aviation  public  from  the 
prevention  of  disruption  of  the  navigable 
airspace  caused  by  low-height  antennae 
in  the  vicinity  of  pubUc-use  airports.  The 
FAA  believes  that  the  benefits  of  this 
proposal,  although  unquantifiable,  will 
be  greater  than  the  minimal  cost  of 
compliance. 

£.  On  page  31731,  in  the  first  column, 
inihe  firat  paragraph,  in  the  eighth  line, 
the  Executive  orider  number  should  read 
"12612". 

977.2   [Corraetad] 

3.  On  the  same  page,  in  the  second 
column,  in  9  77.2,  the  first  definition,  "A 
seaplane  base"  should  be  deleted. 

BIUJNQ  coot  1(0ft«1« 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  30 

CfvU  Money  Penalties;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

Office  of  the  Secretary 

24CFRPart30 

(Docket  No.  R-90-14a9;  FR-2734-P-01] 

RIN  2501-AAM 

CivN  Money  Penaltiet 

AOENCV:  Office  of  the  Secretary'.  HUD. 
action:  ProfKised  rule. 

summary:  This  rule  proposes  to 
implement  sections  107, 108, 109, 110, 
111,  134  and  parts  of  sections  102, 103, 
IIZ  and  126  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235, 
approved  December  IS,  1989)  ("Reform 
Act").  All  of  these  sections  authorize  the 
Department  of  Housing  and  Urban 
Development  (HUD)  to  impose  civil 
money  penalties  for  unlawful  conduct  in 
connection  with  a  broad  array  of 
departmental  programs.  The  purpose  of 
the  rule  is  to  strengthen  HDD's  controls 
over  the  conduct  of  participants  in  its 
programs. 

DATES:  Comment  Due  Date:  November 
9.1990. 

AOONESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Communications  should  refer  to  the 
above' docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  conunenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX ")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  706-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  ttocket  Clerk  ((202)  708-2084). 
(These  are  not  toU-f^  numbers.) 

RM  FURTNCR  MrONMATKM  CONTACT: 

With  respect  to  general  application  and 
procedural  aspects,  contact  Samuel  B. 
Rothman,  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 


Washington,  DC  2041O-050a  telephone 
number  (202)  708-4184.  With  respect  to 
violations  under  {  30.215  contact  John 
Canity,  Director  Urban  Homesteading 
Program,  room  7178,  U.S.  Department  of 
Housii:g  and  Urban  Development,  451 
7th  St.,  SW.  Washington,  DC  20410. 
telephone  number  (202)  708-0324.  With 
respect  to  violations  under  S I  30.220. 
30.225.  30.235  and  30.240,  contact 
William  G.  Heyman,  Director,  OfRce  of 
Lender  Activities  and  Land  Sales 
Registration,  room  9146,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  St.,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  706-1824.  With  respect  to 
violations  under  §  30.230,  contact  Guy 
Wilson.  Vice  President,  Office  of 
Mortgage-backed  Securities,  room  8224, 
Government  National  Mortgage 
Association,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  St.,  SW.,  Washington,  DC  20410, 
telephone  number  (202)  708-2772.  With 
respect  to  violations  under  §  S  30.200, 
30.205  and  30.210,  contact  Gwen  Wells, 
Director,  Office  of  Ethics,  room  2158, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-3815.  (None  of  the 
listed  phone  numbers  is  a  toll-free 
number.) 

SUPPLEMENTARY  INNMMATION: 
Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  contained  in  this 
rule.  All  referenced  information 
collection  requirements  have  been 
approved  previously  by  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Specifically,  the 
requirements  of  S  30.220(g)(1)  are  set 
forth  in  24  CFR  203.1-203.7  (OMB 
Control  No.  2502-0005):  the  requirements 
of  S  30.220(o)  are  set  forth  in  24  CFR 
203.365,  203.366  and  203.368  (OMB 
Control  No.  2502-0347);  the  requirements 
of  section  30-225(b)(8)-(ll)  are  set  forth 
in  24  CFR  207.19(f)  (OMB  Control  No. 
2502-0324);  and  the  requirements  of 
§  30.230(a)(7)  and  (c)(2)  are  set  forth  in 
the  several  GNMA  Guaranty 
Agreements  (OMB  Control  Nos.  2503- 
0014  and  2503-0008). 

Introihiction 

This  proposed  rule  would  implement 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  in  the 
following  ways: 

(a)  As  to  section  102  of  the  Reform 
Act,  this  rule  would  provide  the 
procedural  framework  Dor  imposing  civil 
money  penalties  on  applicants  for  HUD 
assistance  who  failed  to  make  required 


disclosure  to  HUD  in  connection  with 
their  efforts  to  obtain  assistance. 
Regulations  specifying  the  proscribed 
conduct  will  be  set  forth  in  a  new  rule 
establishing  24  CFR  part  12. 

(b)  As  to  section  103,  this  rule  would 
provide  the  procedural  framework 
imposing  civil  money  penalties  on  HUD 
employees  who  disclose  information 
regarding  the  selection  process  in 
connection  with  applications  for  certain 
assistance  prior  to  the  availability  of 
that  information  to  the  public. 
Regulations  specifying  the  proscribed 
conduct  wrill  be  set  forth  in  a  proposed 
rule  establishing  24  CFR  part  4. 

(c)  As  to  section  107,  this  rule  would 
provide  the  procedural  framework  for 
imposing  civil  money  penalties  on 
mortgages  and  lenders  involved  in  HUD 
programs.  The  rule  also  would  specify 
the  types  of  proscribed  conduct  for 
which  lenders  and  mortgagees  may  be 
made  subject  to  penalties. 

(d)  As  to  sections  108  and  109,  this 
rule  would  provide  the  procedural 
framework  for  imposing  civil  penalties 
upon  owners  of  properties  comprising 
five  or  more  residential  units 
(multifamily  mortgagors)  when  those 
properties  are  subject  to  mortgages 
insured,  co-insured,  or  held  by  the 
Secretary.  Sections  108'  and  109  apply  to 
mortgagors  of  Federal  Housing 
Administration  (FHA)  projects  and  to 
projects  financed  under  section  202  of 
the  Housing  Act  of  1959.  The  rule  also 
wotild  specify  the  types  of  proscribed 
conduct  for  which  multifamily 
mortgagors  may  be  subject  to  penalties. 

(e)  As  to  section  110,  this  rule  would 
provide  the  procedural  framework  for 
imposing  civil  money  penalties  on 
issuers  and  custodians  who  have  been 
approved  for  participation  in  the 
programs  of  the  Government  National 
Mortgage  Association  (GNMA).  The  rule 
also  would  specify  the  types  of 
proscribed  conduct  for  which  issuers 
and  custodians  may  be  subject  to 
penalties. 

(f)  As  to  section  111.  this  rule  would 
provide  the  procedural  framework  for 
imposing  civil  money  penalties  on  any 
person  who  violates  the  Interstate  Land 
Sales  Full  Disclosure  Act  Because  the 
violations  for  which  a  person  may  be 
subject  to  penalties  under  the  Land 
Sales  Act  pertain  to  any  violation  of  the 
Land  Sales  Act,  its  regulations,  or  orders 
issued  under  the  Land  Sales  Act.  no 
additional  rulemaking  is  necessary  to 
specify  the  violations  for  which 
penalties  may  be  imposed. 

(g)  As  to  section  112.  this  rule  would 
provide  the  procedural  framework  for 
imposing  civil  money  penalties  on 
persons  who  make  expenditures  to 


infhience  dcdstons  of  HUD  offidala.  A 
rule  tpecifyirigproectAied  condnct  by 
such  persons  is  being  pranralgated  in  a 
separate  propoeed  ivdemaking  that 
would  establish  24  CFR  part  86. 

(h)  As  to  section  128.  this  nik  would 
provide  the  procedural  framewwk  for 
imposing  civil  money  penalties  on 
persons  who  inH>raper)y  use  or  convey 
property  that  kn  bea>  transferred  to 
them  under  HUD'S  Urban  Homestead 
Program  pursuant  to  section  610  of  the 
Housing  and  Commwnity  Development 
Act  of  1974.  The  persons  who  may  be 
subject  to  sanction  for  violating  sectitMi 
810  are  states,  \mits  of  general  local 
government  and  public  agencies  and 
qualified  commuaify  organizations 
designated  by  those  local  government 
units,  and  their  transferees. 

Although  the  Reform  Act  is  silent  with 
respect  to  public  agencies  and  qualified 
communify  organizations  designated  by 
states,  section  810  of  the  1974  Act 
includes  such  entities  in  the  Urban 
Homestead  Progtam.  The  Department 
may  seek  a  technical  amendment  to 
sectioi  126  ci  the  Reform  Act  that  would 
conform  it  to  the  scope  of  section  810  of 
the  1974  Act  If  that  amendment  should 
be  enacted,  the  Department  would  make 
the  corresponding  regulatory  change 
summarily. 

(i)  As  to  section  134,  this  rule  would 
provide  the  procedural  framework  for 
imposing  civil  money  penalties  on  any 
dealer  or  loan  broker  who  makes,  or 
causes  a  borrower  to  make,  a  false 
statement  to  the  Secretary  or  to  a 
financial  institution  in  connection  with 
an  application  for  a  property 
improvement  loan  or  advance  of  credit 
under  title  I  of  the  National  Housing  Act 
Specific  types  of  proscribed  conduct  are 
set  forth  in  the  proposed  rule. 

Overview 

Part  30  primarily  comprises 
procedural  rules.  However,  in  cases 
where  the  Refom  Act  establiriied  dvi! 
money  penalties  in  oomectiott  with 
existing  programs,  specifically 
authorizing  penalties  for  conduct  in 
large  part  alreati^  c<msidered  anlawful 
by  HUD,  practices  violative  of  these 
existing  programs  are  nxluded  in  this 
rule.  After  s  period  of  operation  die 
Department  may  evaloate  this 
arrangement  to  consider  moving  these 
substantive  portions  of  the  rale  to  the 
respective  parts  in  the  Code  of  Federal 
Regulations  covered  ftese  propama. 

^  contrast.  tUs  rale  is  exdasively 
procedural  with  respect  to  the 
completely  new  aanctions  created  under 
the  Reform  Act  For  example,  the 
requirement  dut  coasoHants  and 
lobbyists  now  rafister  and  report  to 
HUD  wodd  be  implcBMnted  bi  2«  CFR 


part  86;  any  condnct  that  mi^t  give  riae 
to  the  imposition  of  a  dvil  penalty  upon 
a  consultant  or  odier  person  i/Ato 
attempts  to  influence  an  official  HUD 
decision  w^  appear  only  in  die  soon-to- 
be  publidwd  part  86. 

Subpart  A — General  Provisions 

Subpart  A  is  (»ie  fd  general 
application.  It  recites  the  authority  for 
the  Secretary  to  impose  dvil  penalties 
and  authorizes  the  Secretary  to  delegate 
his  or  her  autborify  to  the  Assistant 
Secretaries  specified  in  subpart  B.  each 
of  whom  is  authorized  to  redelegate  that 
authorify.  However,  the  authority  to 
review  decisions  or  orders  of  the 
administrative  law  judge  who  hears 
penalty  appeals  is  retained  at  die 
Secretarial  level 

The  definitions  are  based  on  common 
sense  at  on  the  enabling  statute.  The 
reason  for  the  limited  number  of  defined 
terms  is  that  other  relevant  terms  are 
defined  elsewhere  in  HUD  regulations. 
Note,  however,  the  definition  of  "loan 
broker"  in  {  30.10.  "Loan  Iwoker"  is  a 
term  added  by  the  Reform  Act  but  not 
currently  part  of  the  title  I  official 
lexicon.  Ilie  Department  is  currently 
revising  its  title  I  regulations  (24  CFIl 
parts  201,  and  202),  and  expects  to 
publish  proposed  amendments  in  the  faH 
of  1990.  Those  amendments  will  indiKle 
a  definition  of  "loan  htoket,"  and  it  is  to 
that  definition  that  this  rule  would  refn. 
Though  predictions  are  risky,  the 
Departmeitt  hopes  that  the  effective 
dates  for  the  respective  rales  will  fall 
within  120  days  from  eaqfa  other.  This 
subpart  also  make  clear  that  a  dvil 
money  penalfy  is  not  an  exdusive 
sanction,  and  that  potentially,  it  can  be 
a  cumulative  sanction.  Thus,  the 
Secretary,  for  example,  may  elect  to 
pursoe  a  dvil  penalty  and  a  debarment 
or  a  civil  penalfy  and  an  inprnction 
against  a  person  who  commits  a 
violation  nnder  subpart  C 

Subpart  B— Civil  Money  Penalty  Panels 

Subpart  B  would  create  four  panels 
that  would  evaluate  cases  for  which 
civil  penalties  may  be  imposed  snd 
decide  whedwr  or  not  to  file  a  complaint 
seeking  penalties. 

One  panel  would  deal  with  FHA 
housing  programs,  property 
improvement  loans  and  housing  for  the 
elderly  and  handicapped  under  section 
202  of  die  Hooaing  Act  of  19S0.  This 
panel  to  be  known  as  the  Housing  Civil 
Penalties  Panel  would  include  the 
Assistant  Secretary  for  Housing  as  * 
chairman  and  three  Deputy  Assistant 
Secretaries  within  dM  Office  of  Housing, 
plus  a  non-voting  legal  advisor.  Also, 
when  a  case  invotvea  HlRys 
nondiscriminatian  reipiirements,  diis 


panel  would  indude  the  Deputy 
Assistant  Secretary  for  Fair  Housing 
Enforcement  Each  voting  member  may 
delegate  his  or  her  responsibility  for 
service  on  the  panel 

A  second  panel,  to  be  known  ss  the 
Government  Natkmal  Mortgage 
Association  CWil  Penalties  Panel  would 
evaluate  cases  for  violations  by  issuers 
and  custodians  hi  the  GNMA  programs. 
This  panel  would  include  the  President 
of  GNMA  as  chairman,  the  Executive 
Vice  President  the  Vice  President  of 
Mortgage-Backed  Securities,  the  Vice 
President  of  Asset  Management  the 
Vice  President  of  Fmance.  or  their 
designees,  plus  a  non-voting  legal 
advisor.  In  addition,  the  Chairman  may 
appoint  up  to  three  other  GNMA 
offidala  to  serve  on  the  panel  However, 
those  additional  officials  may  serve  only 
in  an  advisory  capacity. 

The  third  panel  to  be  known  as  the 
Departmental  Civil  Penalties  Panel 
would  indude  die  Assistant  Secretaries 
for  Housing.  Administration,  Community 
Plaiming  and  Development  Public  and 
Indian  Honsmg.  Fair  Housing  and  Equal 
Opportunity,  and  Psrficy  Development 
and  Researdi,  and  the  President  of 
GNMA.  or  dieir  designees.  This  panel 
would  also  indude  a  non-voting  legal 
advisor.  The  rule  would  provide  for  die 
Secretary  to  designate  one  Assistant 
Secretary  to  chair  the  panel  and  one 
Assistant  Secretary  to  serve  as  Vice 
Chairman  on  an  annual  basis.  This 
panel  would  hear  cases  that  deal  with 
alleged  violations  by  employees  who 
improperly  disclose  information 
reganfing  the  selection  of  an  applicant 
for  assistance  prior  to  the  final  selection 
of  the  applicant  Generally,  the  type  of 
assistance  covered  in  this  context  is 
assistance  for  which  there  is 
competition  among  applicants.  This 
panel  also  would  evaluate  cases  in 
which  applicants  for  assistance  have 
failed  to  make  certain  disclosures  in 
connection  with  their  applications.  As  in 
die  case  of  PfUD  employees,  die  type  of 
assistance  covered  generally  entails 
some  competitive  process.  Additionally, 
this  panel  would  evaluate  cases  in 
whidi  persons  who  have  made 
expenditures  to  infhience  official  HUD 
decisions  have  failed  to  register  with  the 
Department  or  failed  to  make  certain 
reports  to  the  Department  Finally,  this 
panel  would  consider  cases  faivoMng 
violations  in  the  conveyance  or  use  of 
properties  made  available  nnder  HUD's 
Urban  Homestead  program.  For 
example,  die  Department  ra^  seek  to 
sanction  a  local  govermaent  agency  dwt 
convey*  a  homestead  property  but  iails 
to  impose  the  conditions  reqidrad  of  die 
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transferee  in  consideration  of  the 
transfer. 

The  fourth  panel  would  be  the 
Mortgagee  Review  Board  Its 
composition  was  established  by  section 
142(c)  of  the  Reform  Act  which  is 
implemented  by  24  CFR  part  25.  (The 
Board's  composition  and  voting 
requirements  are  found  at  S  25.4)  The 
Department  has  had  a  Mortgagee 
Review  Board  in  operation  for  several 
years.  Its  mission  has  been,  and 
continues  to  be  under  its  statutory 
authorization,  to  oversee  the  activities 
of  HUD-approved  mortgagees  and 
lenders  and  to  sanction  them  for 
conduct  foimd  to  be  improper,  after  an 
opportunity  for  an  administrative 
hearing.  The  major  change  that 
accompanied  the  statutory  creation  is 
the  Board's  new  authority  to  seek  civil 
money  penalties.  The  Board  and  the 
Housing  CivU  Penalties  Panel  have 
overlapping  jurisdiction.  The 
Department  has  decided  that  where 
overlapping  jurisdiction  exists,  the  latter 
panel  would  act  when  only  a  civil 
money  penalty  is  sought  and  that  the 
Board  would  act  when  both  a  civil 
money  penalty  and  another 
administrative  sanction  are  sought. 

A  decision  by  any  panel  to  propose 
penalties  must  have  been  reached  by  a 
majority  decision  of  the  voting  members, 
three  of  whom  will  constitute  a 
quorum — four  for  the  Mortgagee  Review 
Board,  and  criteria  for  determining  the 
amount  of  a  penalty  are  included  in  this 
subpart  The  maximum  amount  of  each 
penalty  is  prescribed  by  statute  and  also 
is  included  in  this  subpart. 

An  exception  to  the  Reform  Act's 
prescription  of  maximum  penalty 
amounts  is  found  in  its  section  126, 
which  prescribes  a  minimum  penalty.  In 
view  of  the  fact  that  the  imposition  of 
civil  penalties  under  the  statutory 
authority  is  discretionary,  the  rule 
would  prescribe  an  alternative 
maximum  penalty,  which  is  intended  to 
assure  recovery  of  homestead  funds  the 
government  had  allocated.  Specifically, 
the  rule  would  establish  as  the 
maximum  civil  money  penalty  the 
greater  of  two  times  the  amount  of  the 
gross  profit  realized  by  the  violator  or 
the  amount  of  the  section  810  urban 
homestead  funds  used  to  reimburse 
HUD.  VA.  RTC  or  FmHA  for  the 
federally-owned  property. 

Subpart  C — Violations 

Subpart  C  c»mprises  a  series  of  lists 
of  violations  which  may  subject  the 
alleged  violator  to  civil  penalties.  No 
penalty  will  be  imposed  for  a  violation 
alleged  to  have  been  committed  t>efore 
December  IS,  1989,  the  effective  date  of 
the  Reform  Act  However,  any  history  of 


offenses,  including  those  that  occurred 
before  that  date,  may  be  used  by  a  civil 
penalties  panel  in  reaching  its 
recommendation  for  the  amount  of  a 
penalty.  With  respect  to  Reform  Act 
section  102,  dealing  with  accoimtability 
of  applicants  for  assistance,  and  section 
112,  dealing  with  the  registration  of 
consultants,  HUD  would  not  seek  to 
impose  penalties  imtil  the  effective  date 
of  the  rule.  The  Reform  Act  specifies 
such  an  effective  date  for  applicability 
of  these  sections.  In  the  opposite 
direction,  section  126  of  the  Reform  Act 
authorizes  the  imposition  of  a  civil 
money  penalty  of  a  violation  related  to  a 
transfer  of  property  after  January  1, 
1981.  Comment  is  specifically  invited  to 
address  this  statutory  authorization. 

Normally,  each  separate  event  that 
gives  rise  to  a  violation  will  be  treated 
as  a  separate  violation.  In  the  case  of  a 
continuing  violation,  each  day  will  be 
considered  a  separate  violation. 
Continuing  violations  will  be 
determined  on  the  basis  of  a  case-by- 
case  evaluation. 

It  is  important  to  keep  in  mind  that  a 
violation,  to  be  actionable,  must  have 
been  a  material  violation,  knowingly 
committed.  The  Department  considers 
this  standard  to  be  the  equivalent  of 
gross  negligence.  Thus,  the  mere  failure 
to  perform  an  act  or  the  improper 
performance  of  an  act  per  se  will  not 
constitute  a  violation  for  purposes  of 
this  part. 

The  types  of  violations  that  might 
warrant  imposition  of  a  civil  penalty 
include,  but  are  not  limited  to  the 
following: 

(a)  The  failure  by  an  applicant  for 
assistance  to  disclose  information  with 
respect  to  that  application,  including 
information  regarding  any  assistance 
from  other  government  agencies  at  any 
level,  or  the  financial  interest  of  a 
developer  in  the  project  or  activity  for 
which  assistance  is  sought  Note, 
however,  that  there  is  a  $200,000 
assistance  threshold  per  fiscal  year 
before  these  disclosure  requirements 
apply. 

(b)  An  officer  or  employee  of  HUD 
who  discloses,  to  any  person  not 
authorized  to  receive  the  disclosure,  any 
information  regarding  the  selection  of  a 
candidate  for  HUD  assistance. 

(c)  A  lender,  mortgagee  or  GNMA 
issuer  that  transfers  an  insured  loan, 
mortgage  or  pool  of  such  mortgages  to 
another  lender,  mortgagee  or  GNMA 
issuer  not  approved  by  the  Secretary, 
improperly  uses  escrow  funds,  or  fails  to 
comply  with  an  agreement  or  condition 
of  approval  with  respect  to  its 
application  for  approval. 

(d)  A  multifamily  mortgagor  (a 
mortgagor  of  a  property  &at  includes 


five  or  more  residential  units,  including 
elderly  and  handicapped  housing)  that 
violates  its  regulatory  agreement  or 
certain  specific  agreements  to  which  the 
Secretary  agreed  in  exchange  for  the 
mortgagor's  agreeing  to  use  non-project 
income  for  certain  specified  purposes.  - 
For  example,  the  Secretary  might  agree 
to  a  flexible  subsidy  loan  conditioned  on 
the  mortgagor's  use  of  non-project 
income  to  make  principal  and  interest 
payments  under  the  note  and  mortgage. 
It  is  HUD's  intention  to  harmonize 
enforcement  of  civil  money  penalties 
with  other  program  objectives.  For 
example,  §  30.225(b)(4)  creates  potential 
hability  for  a  project  mortgagor  that 
remodels,  reconstructs  or  demolishes 
any  part  of  a  project  without  HUD's 
prior  written  approval.  On  the  other 
hand  the  Fair  Housing  Act  requires 
landlords  to  permit  modification 
necessary  for  handicapped  persons  to 
enjoy  their  housing  and  does  not  permit 
landlords  to  reject  appHcants  because 
they  wish  to  make  their  own 
modifications.  Further,  a  mortgagor 
delaying  entry  to  a  project  to  a  (hsabled 
person  who  wants  to  modify  a 
residential  unit  could  be  deemed  to  have 
violated  section  504  of  the 
Rehabilitation  Act  of  1973.  Accordingly, 
HUD  would  not  seek  to  penalize  a 
mortgagor  if  a  disabled  tenant  modified 
his  or  her  apartment  to  accommodate 
the  tenant's  disability  prior  to  any 
formal  approval  procedure. 

(e)  Any  violation  of  the  provisions  of 
Title  III  of  the  National  Housing  Act  or 
any  implementing  regulations.  GNMA 
Handbook,  Guide  or  participant  letter. 

(f)  Any  violation  of  the  Interstate 
Land  Sales  Full  Disclosure  Act  or  of  any 
regulation  prohibiting  conduct  imder  the 
Land  Sales  Act  or  any  violation  of  an 
order  issued  under  the  Land  Sales  Act's 
authority.  Statutory  violations  may  be 
found  at  15  U.S.C  1703,  regulatory 
violations  at  24  CFR  parts  1710. 1715  and 
1720.  Based  on  administrative 
adjudications  issued  over  the  several 
years  the  Interstate  Land  Sales  program 
has  been  in  existence  the  Department  is 
recognizing  a  materiality  presumption  in 
connection  with  Interstate  Land  Sale 
violations.  Specifically,  9  30.235  includes 
a  rebuttable  presumption  that  all 
violations  of  the  Land  Sales  Act  or  its 
implementing  regulations  are  per  se 
material  violations. 

(g)  Any  dealer  or  loan  broker  who 
makes  a  false  statement  to  the  Secretary 
or  to  a  financial  institution  in  connection 
with  a  Title  I  property  improvement 
loan;  for  example,  encouraging  a 
borrower  to  overstate  the  cost  of 
improvements  to  be  made,  or 
encouraging  a  borrower  to  certify  that 


improvements  have  been  made  when 
they  have  not  been. 

Subpart  D— Procedural  Rules 

Subpart  D  is  dividend  into  seven 
functional  segments.  The  first  segment  is 
one  of  general  applicabilify.  It  provides 
that  the  procedural  rules  apply  not  only 
to  violations  (tf  programs  authorized  by 
the  Reform  Act  but  also  to  any  other 
comparable  statutory  authority  HUD 
might  receive  la  the  future,  unless  there 
is  some  other  applicable  specific  statute 
or  regulation.  The  general  provisions 
also  inform  that  civil  penalties 
proceedings  will  be  presided  over  by  an 
administrative  law  judge  (ALJ)  and 
delineate  the  ALI's  authority,  which 
includes  the  authorify  to  impose 
sanctions  for  certain  misconduct  such 
as  failure  to  cooperate  in  discovery  or  to 
obey  the  ALJ's  orders.  Sanctions  include 
admitting  into  evidence  facts  to  which 
the  offending  party  fails  to  respond  upon 
a  request  for  admissions,  or  striking 
parts  of  the  offending  parfy's  pleading. 
Among  other  provisions  of  this  area  are 
those  governing  representation  of 
parties,  requirements  for  form,  filing  and 
service  of  documents  and  the  procedure 
for  obtaining  and  the  issuance  of 
subpoenas  for  all  purposes. 

Tjie  next  functional  segment  deals 
with  pleadings  and  motions.  After  a  civil 
penalties  panel  has  decided  to  impose  a 
penalty,  it  must  do  so  through  the  filing 
of  a  Complaint  with  the  Office  of 
Administrative  Law  Judges.  (In  the  case 
of  a  complaint  against  a  lender  or 
mortgagee,  or  a  GNMA  issuer  or 
custodian,  the  panel  also  must  notify  the 
Attorney  General.)  In  addition  to  setting 
forth  the  alleged  violations  and  the 
amount  of  the  penalty  imposed,  the 
Complaint  must  inform  the  respondent 
of  the  procedares  for  requesting  a 
hearing  and  the  consequences  of  failing 
to  request  a  hearing.  This  subpart  then 
prescribes  the  procedures  and  the 
requirements  for  the  respondent  to  file 
an  Answer.  Amendments  and 
supplemental  pleadings  may  be 
permitted  along  the  same  lines  as  they 
are  permitted  under  the  Federal  Rules  of 
Civil  Procedure. 

Discovery  ia  the  subject  of  the  next 
segment  which  provides  for  depositions, 
written  interrogatories,  production  of 
documents  and  other  things,  and 
admissions  by  parties.  The  rules 
prescribe  the  procedure  for  taking,  using 
and  objecting  to  the  use  of  depositions 
or  parts  of  depositions.  Provision  also  is 
made  for  objecting  to  interrogatories 
and  other  discovery  methods.  Finally, 
this  segment  provides  a  method 
whereby  a  party  ma>  obtain  relief  for  an 
opponent's  faiilure  to  cooperate  in 
discovery.  Certain  sanctions  are 


available  and  were  noted  eariier  in  the 
context  of  the  administrative  law  judge's 
authorify. 

A  discrete  segment  has  been  allotted 
to  pre-hearing  procedures.  A  pre-hearing 
statement  may  be  ordered  by  the  ALJ. 
Such  a  statement  is  roughly  comparable 
to  a  pretrial  order  in  district  court 
practice  and  would  contain  such 
information  as:  (1)  Stipulated  facts,  (2) 
facts  in  dispute,  (3)  issues  involved  and 
(4)  identification  of  witnesses  and 
exhibits.  A  pre-hearing  conference  also 
may  be  ordered  for  the  traditional 
purposes  of  simplifying  and  clarifying 
issues,  amending  pleadings,  stipidating 
to  authentidfy  of  documents  and 
exchanging  proposed  exhibits. 

A  separate  segment  is  provided  for 
hearings,  which  generally  will  be  on  the 
record  with  oral  testimony.  However,  by 
agreement  the  parties  may  stipulate  to  a 
hearing  on  the  written  record  if  there  are 
no  material  issues  of  law  or  fact 
Common  standards  of  admissibilify  in 
administrative  proceedings  are  provided 
in  the  evidence  section,  relevance  being 
the  hallmark.  "Preponderance  of  the 
evidence"  is  the  standard  of  proof.  Any 
proceeding  v»ill  be  recorded  and 
transcribed,  and  briefs  may  be 
submitted  at  the  close  of  the  hearing. 

An  extensive  procedure  is  provided  in 
the  event  that  a  respondent  faUs  to 
answer  a  Complaint  and  a  default 
judgment  is  entered  against  the 
respondent  If  the  respondent  can 
demonstrate  in  a  notice  to  the  Secretary 
that  extraordinary  circumstances  were 
the  cause  of  the  failure  to  answer,  the 
Secretary  may  remand  the  matter  to  the 
ALJ  with  a  direction  that  the  respondent 
be  permitted  to  file  an  answer. 

After  a  hearing,  the  ALJ  issues  an 
initial  decision.  Any  party  is  allowed  10 
days  after  the  decision  is  filed  to  appeal 
to  the  Secretary.  The  Secretary  or  his  or 
her  designee  will  review  the  notice  of 
appeal  and,  within  30  days,  will 
determine  whether  to  hear  the  case  in 
full.  If  the  Secretary  declines  to  hear  the 
case,  then  the  initial  decision  becomes 
final  on  the  date  the  decision  to  decline 
is  filed  with  ALJ's  docket  clerk.  If  the 
Secretary  accepts  the  case  for  review, 
then  the  Secretary's  decision  after 
review  becomes  final  on  the  date  it  is 
filed  with  the  ALJ's  docket  clerk. 

Within  20  days  after  the  Secretary's 
final  decision  has  been  filed  a 
respondent  may  appeal  that  decision  by 
filing  a  petition  for  review  with  the 
appropriate  United  States  Court  of 
Appeals.  If  the  respondent  receives  an 
adverse  ruling  from  the  Court  of 
Appeals  or  does  not  appeal  an  adverse 
ruling  from  the  Secretary,  the  Secretary 
may  collect  fium  a  recalcitrant 


respondent  by  seeking  a  judgment  in  the 
U.&  District  Court  and  may  aric  for 
attorney  fees  and  other  expenses 
incurred  in  connection  with  that  action. 
The  validify  of  the  Secretary's  decision 
imposing  the  penalfy  is  not  subject  to 
review  by  the  district  court  As  an 
alternative  method  of  collection,  the 
Secretary  may  utilixe  administrative 
offset  to  the  extent  legal  and  feasible. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  pjn. 
weekdays  in  the  Office  of  the  Rules 
Docket  Cleric  at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivify,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
implement  legislation  authorizing  HUD 
to  impose  civil  money  penalties  on 
certain  participants  and  would  establish 
hearing  procedures  that  are  required  to 
be  followed  before  the  imposition  of  the 
penalty.  A  penalfy  may  be  imposed  only 
upon  a  knowing  and  material  violation 
of  specified  HUD  programs  criteria 
which  would  limit  further  the 
participants  affected. 

Executive  Order  12612,  Federalism 

The  General  Counsel  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  would  not  have 
substantial,  direct  effects  on  States  or 
their  political  subdivisions,  or  the* 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
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distrilMtiHi  of  power  and 
responsibitttiet  aaM»g  the  varioos  levela 
of  governaent  Thoo^  thnc  is  potential 
for  sooe  eSsct  on  Slates  or  their 
poUttcal  sobdivisiaas  because  of  their 
partidpatioB  in  HUD  pra^ams,  ths 
effect  woald  be  attribotabte  to  the 
anthoriatae  isgiilsttai  Ite  pcimaiy 
creatiaB  of  this  mle  weald  bs  a 
procedore  for  administrative  review. 

Executive  Order  12806,  Tlte  Pamily 


30.2M    Vioialiam  Iqr  iBoi 


The  General  Coansel,  as  Qie 
Designated  Official  under  Executive 
Order  12806.  The  Family,  has 
detenatned  that  this  rule  would  not  have 
potential  for  signiiicant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subfect  to 
review  under  die  Order.  The  rule  would 
apply  to  business  relationships  with 
HUD  and  the  procedures  that  an>iy 
when  persons  in  those  relationships 
violate  HUD  requirements. 

Thte  rule  was  Hsted  as  Item  No.  1116 
in  the  Department's  Semiannual  Agenda 
of  Regnlatioas  pnbQshed  on  April  23. 
iggo  (56  FR 1622S,  16Z33)  tai  accordance 
with  Bxecudve  Order  12291  and  the 
Regulatory  Flexibility  Act 

List  of  Sub)ects  in  M  CFR  Part  30 

Administrative  practice  end 
procedare,  Qvil  money  penalties, 
Reporting  and  recordkeeping 
requirencnts. 

Accordingly,  subtide  A  of  title  24  of 
the  Code  6f  Federal  Regulations  is 
proposed  to  be  aHMWided  by  adding  a 
new  part  30.  to  read  as  follows: 

PART  30-CIVimOIIEY  PENALTIES; 
CERTAIN  PROraBfTED  CONDUCT 

aai    Puipote  and  scope. 

30.5    Aatiiority  and  delegation. 

30.10    Oe&iitioBS. 

aaiS    Carailative  reBsdy. 

ITiiliiiail  D    C1>1  Mniisi  Tsiiiiljf  Tansis 

aoaoo    EaUbhaluMntofpaiiela. 

30.105    Mama  and  compoaition 

30.110.  lurisdictioa  of  panais. 

30.115    Critaria  for  determining  amount  of 

penalty. 
30.120    Calculation  of  penalty. 
30.125    Amount  of  penalty. 
30.130    Mafoii^  decision. 
30.135    Notice  after  determination. 


30.200    ApflicanU'  taHwn  to  diadosa 

inionnalioa. 
30.206    Inyroper  diadotnre  by  HUD 

emplpyeea. 
30210    Failure  to  reglatu  or  report  by 

consultaata. 
3a215    Uiban  Homwlend  vioiattona. 


and 


30.225    VioiationB  by  multifamily 

mortiaeoca. 
30.230    Vi<datiors  bj-  iasueta  and  custodians. 
30.235    Intentate  Land  Sales  violations. 
30.240    Violations  by  dealers  or  loan  brokers 

in  the  originatioR  of  property 

improvement  loans. 
30.245    CoBtiiiaing  violatioiis. 
30.290    Proapectiva  appHcatioa. 

SubpartD   Procedural  Rules 


30.300  Purpose  and  scxipe. 

30306  Administrative  Law  )udge  (AL)). 

30.310  Ex  parte  ooaumiaicatioDa. 

30J15  Representation. 

30320  Compmnise  and  asttlemenL 

30.325  Ftann.  filing,  and  sarvioa. 

30.330  Time  computaUons. 

30335  Subpoenas. 

liaadh^saadMatiaaB 

30.400    Complaint 

30.405    Answer. 

30410    Amendments  and  supplemental 

pleadings. 
3a«lS    Motions. 
30.420    SuBBaiy  ludgawmt  notian. 

Diaeovary 

30.500    Discovery. 

30.505    Depositions. 

30.510    Use  of  depositions  at  hearkigs. 

XJSiS    Ob)ections  to  use  of  depositions. 

30.520    Written  iiitei  rogatories. 

30.525    Prodoction  of  docnnents  and  other 

tilings;  aoiiy  on  hod  for  inspectioa  and 

other  purpoaes. 
304U0    Adndaaimis. 
30.535    Protoctivaotdefs. 
30.540    Failun  lo  cooperate  in  diacoveiy. 

Pre  Beaniig  ProoeaOfea 

30.600    Pre-hearing  statements. 
30.605    I>re-hearing  conference 

Haaii^a 

30700  Thefaearteg. 

30706  Location  of  the  haariag. 

30.710  Bvidenoa  and  staadard  of  pcoot 

30.715  The  raoord. 

30.720  PDat-hearii«  brief s. 

Defaails  aDd  DedaieM 

30.800    Default  upon  failure  to  file  an 

Answer. 
30.805    Initial  decision. 
30.810    Finality  and  Secretarial  review. 

Iwfidal  Review  aad  Colecioa  of  Qvil 
PenaMea 

30.900    Judicial  review. 
3a905    Collection  of  penalties. 
30.910    OffKt 

AudHxity:  Sectiens  107-111. 128  and  134. 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1908,  Pub.  L  lom 
235  (Approved  December  15. 1980)  (12  U.S.C 
1735f-14,  ITSSf^lS,  1701q-l,  17231, 15  U.S.C 
1717a.  and  12  U.8XI  1708,  respectively);  i 
7(d).  Depectaaent  of  Howii«  andUrbai 
Development  Act  <Z  UAC  3SS5(d). 


Subpvt 

93ai    Purpose  and  scope. 

This  part  explains  the  structure  of  the 
enforcement  apparatos  for  imposition  of 
penelties  whidi  the  Secretary  of 
Housing  and  Urban  Development  is 
authorized  to  impose  by  the  HUD 
Reform  Act  of  19«  (Pub.  L 101-235). 
and  sets  forth  the  procedures  for  the 
assessment  of  penalties.  These 
procedures  include  administrative 
hearings  and  appeals,  judicial  review 
end  collection  of  penalties.  The 
procedural  rules  in  Subpart  D  of  this 
part  apply  to  all  civil  penalty 
proceedings  initiated  by  the  Department 
imless  ttiere  are  other,  specific 
regulations  or  statutes  feat  govern  such 
proceedings,  e^.,  24  CFR  part  28. 


S  9$S    AiMteofHy  and  I 

The  Secretary's  authority  to  impose 
civil  penalties  is  delegated  to  the 
officers  identified  in  subpart  B,  who  may 
redelegate  sudi  authority  except  the 
authority  to  review  decisions  or  orders 
of  the  Administrative  Law  Judge. 

{30.10   DelinMona. 

Because  this  part  is  primarily 
procedural,  terms  not  defined  in  this 
section  shall  have  the  meanings  given 
them  in  relevant  program  regulations.  In 
the  case  of  new  reqransibilities  and  new 
terminology  established  by  the  Reform 
Act  comprehensive  definitions  can  be 
found  in  24  C3^  parts  4  (Prohibition  of 
Advance  Disdostire  of  Funding 
Decisions),  12  (Accotratabitity  in  fee 
Provision  of  HUD  Assistance)  and  88 
(Reqtdrements  Governing  fee  Lobbying 
of  HUD  Personnel). 

Agent  means  any  person  who  acts  on 
behalf  of  anofeer  person  and  includes 
officers,  directors,  partners  and  trustees. 

A£/ means  an  administrative  law 
judge  in  HUD  appointed  pursuant  to  S 
U.S.C.  3105  or  detailed  to  HUD  pursuant 
to5U.S.C.3344. 

Dealer  means  a  sellar.  contractor  or 
supplier  of  goods  or  services  having  a 
direct  m  indirect  financial  interest  in  the 
transaction  between  fee  borrower  and 
fee  loMler.  and  who  assists  fee 
boiTOwer  in  preparing  the  credit 
application  or  otherwise  assists  the 
borrower  in  obtaining  the  loan  from  the 
lender. 

Department  ot  HUD  tuBaoM  Hbe 
Department  of  Housing  and  Urban 
Development 

Coveaunent  means  the  United  States 
Govemmant 

Knowing  or  Knowingly  means  having 
actoal  knowledge  of  or  acting  wife 
deliberate  i{pnorance  of  or  reckless 
disregard  for  the  prohibitions  under 


subpart  C  of  this  part  or  under  24  CFR 
parts  4. 12  or  86. 

Loan  broker  means  a  loan 
correspondent  as  defined  in  24  CFR 
201.2(q)  and  202.2(b) 

Material  or  Materially  means  in  some 
significant  resect  or  to  some  significant 
degree. 

Person  means  an  individual 
corporation,  company,  association, 
authority,  firm,  partnership,  society, 
state,  local  government  or  agency 
feereof,  or  any  ofeer  organization  or 
group  of  people. 

Respondent  means  any  person  alleged 
in  a  Complaint  under  S  30.400  to  be 
liable  for  a  civil  money  penalty. 

Secretary  means  fee  Secretary  of 
Housing  and  Urban  Development. 

S  30.15   Cumuiathfa  remedy. 

A  civil  money  penalty  may  be 
imposed  in  addition  to  ofeer 
administrative  sanctions  or  any  ofeer 
civil  remedy  or  criminal  penalty. 

Subpart  B— Civil  Money  Penalty  Panala 

S  30.100   EataMistMnentofpaneia. 

There  are  hereby  established  four 
panels  whose  purpose  it  is  to  review 
recommendations  for  and  to  propose 
civil  money  penalties.  Three  voting 
members  of  a  panel  shall  constitute  a 
quonun,  except  for  fee  Mortgagee 
Review  Board,  for  which  four  voting 
members  are  required. 

S  3ai05    Name  and  composition. 

(a)  Housing.  The  Housing  Civil 
Penalties  Panel  (HCPP)  is  composed  of 
the  Assistant  Secretary  for  Housing  as 
Chairman,  fee  Deputy  Assistant 
Secretary  for  Policy,  Financial 
Management  end  Administration,  the 
Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs,  fee 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  and  fee  Deputy 
Assistant  Secretary  for  Administration 
or  feeir  designees,  and  a  designee  of  fee 
General  Coioisel  who  serves  in  a  non- 
voting, advisory  capacity  When  a  case 
feat  involves  an  alleged  violation  of  any 
of  HUD's  nondiscrimination 
requirements  is  brought  before  fee 
HCPP,  fee  HCPP  shall  include  the 
Deputy  Assistant  Secretary  for  Fair 
Housing  Enforcement  or  Ids  designee.  In 
fee  ebsence  of  the  Assistant  Secretary 
for  Housing  memben  shall  serve  as 
chairman  in  fee  order  listed  in  feis 
subsection. 

(b)  Government  National  Mortgage 
Association  (CNMAJ.  The  Government 
National  Mortgage  Association  Civil 
Penelties  Panel  (GCPP)  is  composed  of 
fee  President  of  GNMA  as  chairman,  fee 
Executive  Vice  President  fee  Vice 


President  of  Mortgage-Backed 
Securities,  fee  Vice  President  of  Asset 
Management  fee  Vice  President  of 
Finance,  or  their  designees,  and  a 
designee  of  fee  General  Counsel  who 

serves  in  a  non-voting,  advisory 

capacity.  The  Chairman  of  fee  GCPP 
may  appoint  up  to  three  additional 
GNMA  officials  to  this  panel  to  serve 
only  in  a  non-voting,  advisory  capacity. 
In  fee  absence  of  fee  President 
members  shall  serve  as  chairman  in  fee 
order  listed  in  this  subsection. 

(c)  Departmental.  The  Departmental 
Civil  Penalties  Panel  PCPP)  is 
composed  of  fee  Assistant  Secretaries 
for  Administration,  for  Commimity 
Planning  and  Development  for  Fair 
Housing  and  Equal  c5pportunity,  for 
Public  and  Indian  Housing,  for  Housing, 
for  Policy  Development  and  Research 
and  fee  President  of  fee  Government 
National  Mortgage  Association  (GNMA) 
or  feeir  designees.  The  panel  will  also 
include  a  non-voting  legal  advisor 
designated  by  fee  General  Counsel. 
Panel  membera'  designees  must  hold  a 
position  not  lower  fean  fee  Office 
Director  level.  The  Secretary  will 
appoint  a  chairman  and  a  vice-chairman 
not  later  fean  January  1  of  each  year. 

(d)  Mortgagees.  The  Mortgagee 
Review  Board  (MRB)  is  composed  of  fee 
members  identified  in  24  CFR  25.4. 

S  30.1 10   JurladiGllon  of  paneia. 

(a)  HCPP.  The  HCPP  proposes 
penalties  in  cases  involving  violations 
described  in  subpart  C  by: 

(1)  Mortgagees  approved  under  fee 
National  Housing  Act  and  lenders 
holding  contracts  of  insurance  under 
Title  I  of  fee  National  Housing  Act  12 
U.S.C.  1703. 

(2)  Mortgagors  of  property  feat 
includes  five  or  more  living  units  and  is 
subject  to  a  mortgage  insured,  co- 
insured  or  held  pursuant  to  fee  National 
Housing  Act  12  U.S.C.  1702.  et  seq.; 

(3)  Mortgagors  of  property  feat 
includes  five  or  more  living  units  and  is 
subject  to  a  mortgage  pursuant  to 
section  202  of  fee  Housing  Act  of  1959, 
12  U.S.C  1701q; 

(4)  Any  person  under  fee  Interstate 
Land  Sales  Full  Disclosure  Act,  15  U.S.C 
1702,  et  seq.;  and 

(5)  Any  dealer  or  loan  broker  feat 
provides  assistance  to  a  borrower  in 
obtaining  a  property  improvement  loan 
or  advance  of  credit  under  title  L  section 
2  of  fee  National  Housing  Act  12  U.S.C 
1703. 

(b)  GCPP.  The  GCPP  proposes 
penalties  in  cases  involving  violations 
described  in  subpart  C  of  this  part  by  an 
issuer  or  custodian  approved  under 
section  306(g)  of  the  National  Housing 
Act  12  U.S.C  1721(g). 


(c)  DCPP.  The  DCFP  proposes 
penalties  in  cases  involving  violations 
described  in  subpart  C  of  feis  part  by: 

(1)  Any  applicant  for  assistance 
wifein  fee  jurisdiction  of  fee  Department 
as  described  in  24  CFR  part  12; 

(2)  Any  officer  or  employee  of  fee 
Department  as  described  in  24  CFR  part 
4;  and 

(3)  Any  person  who  makes  an 
expenditure  to  influence  fee  decision  of 
any  officer  or  employee  of  fee 
Department  wife  respect  to  fee  award  of 
or  change  in  any  financial  assistance 
within  fee  jurisdiction  of  fee  Department 
as  described  in  24  CFR  i>art  86;  and 

(4)  Any  state,  imit  of  general  local 
government  or  its  designated  public 
agency  or  qualified  community 
organization,  or  a  transferee  of  property 
from  any  such  entity  under  12  U.S.C. 
1706e  wife  respect  to  fee  use  or 
conveyance  of  such  property. 

(d)  MRB.  The  MRB  proposes  penalties 
in  cases  involving  violations  described 
in  subpart  C  of  feis  part  by  mortgagees 
approved  under  fee  National  Housing 
Act  and  lenders  holding  contracts  of 
insurance  under  tide  I  of  fee  National 
Housing  Act.  12  U.S.C.  1703.  However, 
fee  MRB  will  propose  a  penalty  only 
when  fee  proposal  is  made  in 
conjunction  wife  ofeer  administrative 
sanctions  fee  MRB  is  aufeorized  to 
undertake. 

(30.116    Critaria  for  datarmlninQ  amount 
of  penalty. 

(a)  In  determining  fee  amount  of  a 
penalty  to  be  proposed  for  a  violation 
under  subpart  C  of  feis  part  fee  HCPP. 
fee  GCPP.  fee  DCPP  and  fee  MRB  shall 
consider,  among  ofeer  factors,  fee 
following: 

(1)  The  gravity  of  fee  offense; 

(2)  Any  history  of  prior  offenses, 
including  feose  before  enactment  of  fee 
Reform  Act,  Pub.  L.  101-235; 

(3)  The  ability  to  pay  fee  penalty; 

(4)  The  injury  to  the  public; 

(5)  Any  benefits  received  by  fee 
violator; 

(6)  Extent  of  potential  benefit  to  ofeer 
persons;  and 

(7)  Deterrence  of  future  violations. 

(8)  Wife  respect  to  a  violation  under 
{  30.215,  fee  expenditures  made  by  fee 
violator  in  coimection  wife  any  gross 
profit  derived. 

(b)  In  addition  to  fee  above  factors, 
fee  HCPP  shall  also  consider 

(1)  Any  injury  to  tenants; 

(2)  Any  injury  to  lot  owners. 

(30.120   Caleuiatlon  of  penalty. 

In  calculating  fee  amount  of  fee 
penalty  to  be  proposed  fee  HCPP.  the 
GCPP,  fee  DCPP  end  fee  MRB  shell 
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I30112S   JlMO«nlofp«talljf!. 

"Hie  maximum  aMmints  of  penaltieB 
detenodned  by  the  Secretary  shall  be: 

(a)  tUMXIO  for  each  violatioii  of  24 
CFR  12.34. 

(b)  $10,000  for  each  violatioa  of  24 
CFR4.10a 

(c)  For  a  violatioa  of  §  30^5.  aa 
amount  not  to  exceed  the  greater  of  two 
times  the  amoimt  of  the  gross  profit 
realised  by  the  violator  from  any 
impennissible  use  or  conveyance  of 
propoty  made  available  under  seotion 
810  of  fte  Housing  and  Community 
Development  Act  of  1974,  as  amended. 
12  U^C  ITOOe.  ar  the  amount  of  section 
810  funds  used  to  reimburse  HUD,  VA. 
RTC  or  FmHA  for  the  property.  In  the 
event  of  an  unauthorixed  use  of  property 
still  retained  by  the  violator,  the  gross 
profit  shall  include  the  difference 
between  the  amount  paid  for  the 
property  by  the  violator  and  its  current 
value  as  determined  by  an  independent 
appraiser  whose  qualifications  meet 
cuirent  HUD  standards. 

(d)  $5,000  for  each  violation  of 

S  30J220,  except  ttiat  fte  maYimnm 

penalty  for  aD  violations  by  any 
particular  mortgagee  or  lender  during 
any  one-year  period  shall  not  exceed  $1 
million.  Each  violation  shall  constitute  a 
separate  violatkai  with  respect  to  eadi 
mortgage  or  loan  application. 

(e)  For  a  violation  of  |  30.225(a).  an 
amoimt  not  in  excess  of  the  amount  ai 
the  loss  the  Secretary  would  eiqierience 
at  a  fioredoeun  sale,  or  a  sale  after 
foreclosure,  of  the  ptoperty  involved. 

(f)  $25.01)0  for  a  violation  of 
S  30.225(b). 

(g)  $5^X10  fiar  each  violation  of 

1 30230,  except  that  the  maximum 
penalty  for  all  vlolatlonB  by  a  particalar 
issuer  or  custodian  daring  any  one  year 
period  shaU  not  cxoeed-ia  million.  Each 
violatioa  shall  coostitiite  a  sq>arate 
violation  with  respect  to  each  pool  of 
mortgages. 

(h)  $1,000  for  each  violation  of 
{  30.235,  except  that  the  maximum 
penalty  for  all  violations  by  a  particular 
person  daring  any  one  year  period  shaO 
not  exceed  $1  niUion.  Each  violation  of 
this  tiOe.  or  any  rule,  regulation,  or  atdn 
issued  under  this  title,  shall  constitate  a 
separate  vtolatioo  wiih  respect  to  each 
sale  or  lease  or  offer  to  sell  or  lease. 

(i)  $5,000  for  eadi  violation  of  1 30.240, 
except  that  die  maximum  penalty  shall 
not  exceed  tl  MflliaB  ivdlvtalatiaas 
by  any  dealer  or  lean  broker  dariat  aaj 
one-year  peiiod.  Bach  aiolatioB  ol  a 
provision  of  |  aOiMO  shaU  Goaatitate  a 


separate  vfcilatiaai  with  tespect  to  ( 
mortsage  or  ktaa  appUcatioa. 

(j)  $10jaoO  Ear  eiKk  violatian  of  M  CFR 
86.35,  or  flie  total  amoont  recehrad  for 
any  services  perforsMd  for  any 
applicant  to  which  tke  violatian  relates, 
whichever  is  ^eatar. 


Ssaiao 

The  decision  by  any  panel  to  propose 
a  dvil  money  penalty  must  be  supported 
l^  a  majority  vote,  and  each  panel  shall 
maintain  a  written  record  of  its  vote  on 
each  case  it  considers. 

S  30.135   Nottee  after  delennlaaMon. 

If  the  HCPP,  the  GCPP.  or  the  DCPP  or 
the  MRB  determines  to  iHopose  a 
penalty,  it  shalL 

(a)  Pitq»are,  with  the  advice  of 
counsel,  a  Complaint  to  be  filed  and 
served  in  accordance  with  S|  30.400  and 
30.32S. 

(b)  In  fte  case  of  a  vii^tion  oi 

i  30.220  le)  or  (f).  or  of  f  30^a)(10), 
also  send  written  notice  of  its  intention 
to  the  Attorney  General. 

Subpart  C—Vtolations 

{30200   AppBcanrefaliiretodisclose 


Pursuant  to  S  30.110(cKl).  the  DCPP 
may  propose  a  civil  money  penalty  on 
any  appticant  for  assistance  in 
accordance  with  24  CFR  12.34(b). 


S30J205 


by  HUD 


Pursuant  to  S  30.110(c)(2),  the  DCPP 
may  propose  a  civil  money  penalty  on 
any  officer  or  employee  of  ttie 
Department  in  acconlance  vrith  24  CFR 
4.110. 


{30.210 


or  riportby 


Pursuant  to  1 3ailO(c)(3).  the  DCPP 
may  pnqiose  a  civil  money  penalty  on 
any  person  to  accordance  widi  24  CFR 
86.35 


SaOiSlS   IManHoaMataadvialationa. 

Pnsuant  to  {  3ail0(c)(4),  the  DCH> 
may  propose  a  civil  money  penalty  on 
any  person  who  knowingly  and 
materially  violates  sectioli  810  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended.  12  U.S.C 
1706e.  or  the  regalations  at  24  CFR  part 
590b  in  the  asecr  conveyance  of 
property  made  availahle  under  the 
Urfaea  Homestead  ftugmm. 
Notwithstanding  any  other  provision  of 
this  part,  each  pendtiee  are  aulhorixed 
with  respect  to  any  puipeity  liaiisfetred 
forvse  amter  aecticai  RO  after  Jannaiy  1, 
1961  to  a  stote,  a  nnit  of  general  local 
govenment  or  a  pohlic  agency  or 
qualified  conununity  organization 


destgnated  by  a  anit  of  general  local 
government,  or  a  transferree  of  any  tudi 
entity. 

§30220    Violaltoneby 


Pursnant  to  f  3ail0(a)(l).  the  HCPP  or 
the  MRB  may  propose  a  civil  money 
penalty  on  any  ncrlgagee  or  lender  who 
knowing  and  aiAterially: 

(a)  ItanafierB  an  insured  mortgage  to  a 
mortgagee  not  approved  by  the 
Secretary; 

(b)  Transfers  a  title  1  insured  loan  to  a 
person  who  does  not  hold  a  contract  of 
insurance  under  title  I  of  the  National 
Housing  Act; 

(c)  Fails,  If  a  non-supervised 
mortgagee  (as  defined  at  24  CFR  203.4): 

(1)  To  segregate  all  escrow  funds 
received  from  a  mortgagor  for  ground 
rents,  taxes,  assessments  and  insurance 
premiums:  or 

(2)  To  deposit  ikeae  funds  in  a  special 
account  with  a  depository  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  by  the 
National  Credit  Union  Administration. 

(d)  Uses  escrow  funds  for  any  purpose 
other  than  that  for  which  they  were 
received  or  fails  to  use  escrow  funds  for 
the  purposes  for  which  they  were 
received; 

(e)  Submits  to  the  Secretary  false 
information  in  connection  witii  any 
insured  mortgage  or  any  loan  covered 
by  a  contract  of  insurance  under  title  I 
of  the  National  Housing  Act; 

(f)  Falsely  certifies  to  the  Secretaiy  or 
submits  to  the  Secretaiy  a  false 
certification  by  another  person; 

(g)  Fails  to  comply  with  an  agreement 
cert^cation  or  conditton  of  approval  in 
connection  with: 

(1)  A  mortgagee  or  lender's 
application  for  approval  by  die 
Secretary  pursuant  to  24  CFR  203.1- 
203.7;  or 

(2)  A  mortgagee  or  lender's  notice  to 
the  Secretary  concerning  the 
establishment  of  a  branch  office 
pursuant  to  24  CFR  203.3  or  203.4. 

(h)  Hires  an  agent  of  a  mortgagee  or 
lender  whose  duties  will  involve, 
directly  or  indirectly,  programs 
administered  by  the  Secretary  while  the 
agent  was  nnder  suspension  or 
withdrawal  by  the  Secretaiy;  or  retains 
an  agent  who  oontinnes  to  be  tovolved, 
directly  or  indiiectky.  to  programs 
administered  by  the  Secretary  while  die- 
agent  was  onder  saspemrion  or 
withdrawal  by  the  Secretary; 

(i)  Fails  to  camfltf  with  die 
reqoirBBients  of  24  CFR  201.27(8) 
regarding  approval  and  sopervision  of 
dealers;  * 


G)  Approves  a  dealer  that  has  been 
suspended,  debarred  or  odienHse 
denied  participBtian  in  the  Depaitoieid's 

programs; 

(k)  Makes  a  payment  that  is 
prohibited  under  24  CFR  203.Ub): 

(1)  Fails  to  renit.  or  timely  remit 
mortgage  insurance  premiums,  lale 
c-hargAa  or  mterest  praalties,  or  loan 
insurance  chaigpes; 

(m)  Permits  kian  documents  for  an 
FHA  insared  loan  to  be  signed  in  blank 
by  its  agents  or  any  other  party  to  die 
loan  transaction: 

(n)  Fails  to  follow  the  mortgage 
assignment  procedures  set  ford)  at  24 
CFR  203.650  dirough  203.664. 

(0)  Fails  to  timely  submit  documents 
that  are  complete  and  accurate  in 
connection  wiQl  a  conveyance  of 
property  or  a  dBim  for  insxu-ance 
benefits  in  accordance  with  24  CFR 
203.365.  203.366  or  203.368; 

(p)  Fails  to: 

(1)  Process  requests  for  formal  release 
of  liability  imder  an  FHA  insured 
mortgage; 

(2)  Obtain  adequate  information  as  to 
the  creditworduness  of  a  person 
assuming  an  HiA  insured  mortgage;  or 

(3)  Timely  report  delinquent 
individual  mortgagors  to  credit  reporting 
agencies: 

(4)  Report  all  delinquent  mortgages  to 
the  Department  as  required  in  24  CFR 
203.332. 

(q)  Fails  to  service  FHA  insured 
mortgages  in  accordance  with  the 
requirements  of  24  CFR  Part  235. 
subparts  A,  B  and  C; 

(r)  Fails  to  fund  loans  that  it 
originated; 

(s)  Violates  any  provision  of  tide  I  or 
II  of  the  National  Housing  Act  or  title  X 
of  that  Act  (as  such  title  existed 
immediately  before  the  effective  date  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989),  or 
any  other  implementing  regulation  or 
handbook  that  is  issued  under  die  Act 

§30.225    VIolattonsbyjnultifamily 
mortgagors. 

(a)  Pursuant  to  S  30.110(a)  (2)  or  (3). 
the  HCPP  may  propose  a  civil  money 
penalty  on  any  mortgagor  of  property 
that  includes  five  or  more  hving  units 
and  is  sabject  to  a  oiangage  insared.  co- 
insured  or  heU  by  the  Secretary  (a 
"project")  wha  knowingly  and 
mateciaUy  Eaile  to  comply  with  its 
written  agreeaient  to  use  noQ-pro|ect 
funds  to: 

(1)  Make  payments  dne  under  die  note 
and  mortgage: 

(2)  Make  payments  to  die  reserve  for 
replacement  mxawiat 

(3)  Restore  the  pn^ect  to  good 
physical  condition:  or 


{4i  Make  payments  satisfying  other 
protect  Uabilittes.  provided  diet  the 
agreemeat  «vas  made  as  a  coaditton  for 
approiRBl  of  a  traoifer  of  physical  assets, 
a  flexible  subsidy  loaa.  a  cairital 
improvem^t  loan,  a  aMidifir.atioa  of 
mortgage  tenns  or  a  workout  agreeaaenL 

(b)  The  HCPP  also  may  pn^ose  dvil 
money  penalties  on  any  proiect 
mortgagor  who  knowingly  and 
materially  violates  its  regulat<xy 
agreement  by: 

(1)  Conveying,  transferring  or 
encumbering  any  of  the  mortgaged 
property,  or  permitting  the  conveyance, 
transfer  or  encmnbrance  of  snch 
property,  virfdiout  die  prior  written 
approval  of  die  Secretary: 

(2)  Assigning,  transferring,  disposing 
or  encumbering  of  any  personal  property 
of  die  project,  including  rents,  or  paying 
out  any  funds,  except  for  reasonable 
operating  expenses  and  necessary 
repairs,  without  the  prior  written 
approval  of  the  Secretary; 

(3)  Conveying,  assigning  or 
transferring  of  any  beneficial  interest  in 
any  trust  holding  title  to  the  property,  or 
the  interest  of  any  general  partner  m  a 
partnership  owming  the  property  or  any 
right  to  manage  or  receive  the  rents  and 
profits  from  the  mortgaged  property, 
without  the  prior  written  approval  of  the 
Secretary; 

(4)  Remodeling,  adding  to, 
reoonstracting,  or  demolishing  any  part 
of  the  mortgaged  property  or  subtracting 
firom  any  real  or  personal  property  of  the 
project  widiout  the  prior  vvritten 
approval  of  the  Secretary; 

(5)  Requiring,  as  a  condition  of  the 
occupancy  or  leasing  of  any  unit  in  the 
project  any  consideration  or  deposit  in 
excess  of  the  prepayment  of  the  first 
month's  rent  plus  a  security  deposit  in 
an  amount  not  in  excess  of  one  month's 
rent  to  guarantee  the  perfoimanoe  of 
the  covenants  of  die  lease; 

(6)  Not  holding  any  funds  collected  as 
security  deposits  separate  and  apart 
from  all  other  funds  of  die  project  in  a 
trust  account,  the  amount  of  vrhich  at  all 
times  equals  or  exceeds  the  aggregate  of 
all  outstanding  obligations  under  the 
account; 

(7)  Paying  for  services,  supplies,  or 
materials  which  exceed  $500  and 
subatantially  exceed  the  amount 
ordinarily  paid  for  such  services, 
supplies,  or  materials  to  the  area  where 
the  services  are  rendered  or  the  supplies 
or  materials  fundsfaed: 

(8)  Failing  to  maintain  at  any  time  the 
mortffiged  property,  equipment 
buildings,  plans.  ofSoes.  apparatus. 
devices,  books,  contracts,  records, 
documents,  and  other  related  papers 
(including  faiktre  to  keep  copies  of  all 
writien  contracts  or  other  instruments 


which  affect  te  BMr^gatad  property)  in 
reasonable  condition  for  propernadft 
and  for  examinatiOB  and  inspactian  at 
any  reasonable  time  by  the  Secretaiy  or 
any  dbily  andioriaed  agents  of  the 
Secretary; 

(9)  Failing  to  awintain  the  books  and 
accoonts  of  the  operations  of  the 
mortgaged  pnipeity  and  of  the  projed  in 
aooordanoe  wtth  requirements 
prescrHied  by  die  Secretary; 

(10)  Failing  to  furnish  the  Secretary, 
by  the  expiration  of  die  60-day  period 
beginning  on  the  first  day  after  the 
completion  of  each  fiscal  year,  widi  s 
complete  aimual  fuiandal  report  based 
upon  an  examination  of  the  books  and 
records  of  the  mortgagor  prepared  and 
certified  to  by  an  independent  public 
accountant  or  a  certified  public 
accountant  and  certified  to  by  an  officer 
of  the  mortgagor,  unless  the  Secretary 
has  approved  an  extension  of  the  60-day 
period  in  writing; 

(11)  At  die  request  of  die  Secretary. 
his  employees,  or  attorneys,  failing  to 
furnish  monthly  occupancy  reports  or 
failing  to  provide  spedfic  answers  to 
questions  upon  which  information  is 
sou^t  relative  to  income,  assets, 
liabilities,  contracts,  the  operation  and 
condition  of  the  property,  or  the  status 
of  the  mortgage.  For  this  purpose 
"monthly  occupancy  reports"  indudes 
any  report  that  contains  information 
related  to  occupancy,  not  only  bare 
occupancy  data  (for  example,  Form 
93104  relating  to  monthly  excess  income 
is  an  occupancy  report); 

(12]  Failing  to  make  promptly  all 
payments  due  under  the  note  and 
mortgage,  induding  mortgage  insurance 
premiums,  tax  and  insurance  escrow 
payments,  and  payments  to  the  reserve 
for  replacements,  when  there  is 
adequate  projed  income  evaiiable  to 
make  such  peyments;  or 

(13)  In  die  case  of  a  sectton  202 
project  amending  the  artides  of 
incorporation  or  bylaws,  other  dian  as 
permitted  under  the  terms  of  the  artides 
of  incorporation  as  determined  by  the 
Secretary,  without  the  prior  vm'tten 
approval  of  the  Secretary. 

(c)  The  Secretary  may  not  impose  a 
penalty  on  a  mortgagor  for  violations  of 
an  agreement  under  paragraph  (a)  of 
this  section  if  a  material  cause  of  die 
violation  resulted  from  die  failure  of  the 
Department  ite  agent  or  a  public 
housii^  agency  to  comply  widi  the 
ag^wemeat  (The  infonnatioa  collectioa 
requirements  in  paragraphs  (b).  (8).  (9). 
(10),  and  (11)  approved  laider  OMB 
ConbYilNa  2502-0324.) 
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IS0.2M   'VIolilluiwfcy 


The  GCTP.  pursuant  to  S  30.110(b), 
may  propose  «  civil  money  penalty  on 
any  issuer  or  custodian  for  a  knowing 
and  material  violation  as  foUows: 

(a)  Upon  an  issuer  that 

(1)  Fails  to  timely  pass-through  the 
entire  amount  of  interest  scheduled 
principal,  and  unscheduled  recoveries  of 
principal  due  to  security  holders  in 
accordance  with  the  appropriate  GNMA 
Guide: 

(2)  Fails  to  properly  segregate  the  cash 
flow  from  the  pooled  mortgages  by 
maintaining  custodial  accounts  for 
principal  and  interest  taxes  and  other 
escrows,  as  well  as  late  charges, 
assumption  fees  and  any  other  fees  or 
collections  in  accordance  with  the 
appropriate  GNMA  Guide  and  guaranty 
agreement 

(3)  Fails  to  deposit  funds  received 
from  a  mortgagor  or  borrower  in  a 
segregated  account  with  a  depository 
whose  accoimts  are  insured  by  either 
the  National  Credit  Union 
Administration  or  the  Federal  Deposit 
Insurance  Corporation; 

(4)  Improperiy  uses  funds  deposited 
for  principal  and  interest  pass-through 
or  taxes  and  other  escrows,  as  well  as 
late  charges,  assumption  fees,  and  any 
other  fees  or  collections,  for  any  purpose 
other  than  that  for  which  they  were 
received; 

(5)  Transfers  servicing  for  a  pool  of 
mortgages: 

(i)  To  an  organization  not  approved  as 
a  GNMA  issuer;  or 

(ii)  In  a  transfer  not  approved  by 
GNMA; 

(6)  Fails  to  maintain  a  minimum  net 
worth  in  assets  acceptable  to  GNMA.  or 
fails  to  maintain  a  required  amount  in 
letters  of  credit  if  operating  with  a  letter 
of  credit  in  lieu  of  adequate  net  worth; 

(7)  Fails  to  promptly  notify  GNMA  in 
writing  of  any  changes  that  materially 
affect  business  status.  "Business  status" 
means  organizational  structure  or 
operating  activities.  A  change  in 
business  status  results  from,  among 
other  events,  merger,  consolidation, 
divestiture,  transfer  of  part  or  all  of  an 
issuer's  business,  change  of  name, 
voluntary  or  involuntary  proceedings 
under  title  11  of  the  United  States  Code 
or  any  state  insolvency  law,  or  the 
appointment  for  any  purposes  of  a 
conservator,  receiver,  trustee  or  other 
transferee  or  assignee. 

(8)  Submits  false  information: 

(i)  In  connection  with  any  GNMA 
securities  or  pooled  mortgages  or  loans; 
or 

(ii)  In  connection  with  an  issuer  or 
custodian's  business  status;  or 


(9)  Hires,  or  retains  in  employment  an 
officer,  director,  principal,  or  employee 
whose  duties  involve,  directly  or 
indirectly,  programs  administered  by 
GNMA  while  such  person  was  under 
suspension  or  debarment  by  the 
Secretary. 

(10)  Races  a  mortgage  or  loan  in  a 
GNMA  pool  that  does  not  meet  the 
eligibility  requirements  of  the  applicable 
GNMA  Guide; 

(11)  Fails  to  timely  buy-out  an 
ineligible  mortgage  or  loan  from  a 
GNMA  pool: 

(b)  Upon  a  custodian  that  submits  a 
false  certification  either  on  its  own 
behalf  or  on  behalf  of  another  person. 

(c)  Upon  an  issuer  or  custodian  that 

(1)  Fails  to  comply  with  an  agreement 
cert^cation,  contract  or  condition  of 
approval; 

(2)  Fails  to  notify  GNMA  of  a  failure 
or  impending  failure  to  comply  with  an 
agreement  certification,  contract  or 
condition  of  approval;  or 

(3)  Violates  any  provision  of  title  in  of 
the  National  Housing  Act  or  any 
implementing  regulations,  or  GNMA 
H^dbook,  Guide,  or  participant  letter. 

(The  infonnation  collection  requirements  in 
paragraphs  (a)(7)  and  (b)(2)  approved  under 
0MB  Control  Nos.  2503-0014  and  2503-0006) 


{30L235    interslat*landi 

The  HCPP,  pursuant  to  {  3ailO.(a)(4). 
may  propose  a  dvil  money  penalty  on 
any  person  who  knowingly  and 
materially  violates  any  provisions  of  the 
Interstate  Land  Sales  Full  Disclosure 
Act  15  U.S.C  1701.  et  seg.;  the  rules  and 
regulations  set  fordi  at  24  CFR  parts 
17ia  1715  and  1720.  subpart  C  of  this 
part  or  any  order  issued  thereunder. 
Any  such  violation  is  presumed  to  be 
material,  but  a  respondent  may 
overcome  the  presumption  by  presenting 
adequate  rebuttable  evidence. 


{30240   VMatfOfWby         ^ 

bfotara  HI  ttK  otlylmlloo  of  prapcrty 


(a)  The  HCPP.  pursuant  to 

§  30.110(a)(5).  with  respect  to  a  property 
improvement  loan  or  advance  of  credit 
under  title  I  of  the  National  HousingAct 
12  U.S.C  1703,  may  propose  a  dvil 
money  penalty  upon  any  dealer  or  loan 
broker  who  knonvingly  submits  false 
infonnation  to  the  Secretary  or  to  any 
financial  institution  that  is  a  party  to  a 
title  I  contract  of  insurance  with  die 
Secretary. 

(b)  Illustrative  violations.  Violations 
of  this  section  indude  but  are  not 
limited  to: 

(1)  Falsifying  information  on  an 
aiq>Ucation  for  dealer  approval  or 
reapproval  submitted  to  a  lender 


(2)  Falsifying  statements  on  a  HUD 
crecUt  application,  improvement 
contract  note,  security  instrument 
completion  certificate  or  other  loan 
document 

(3)  Failing  to  sign  a  credit  application 
if  die  dealer  assisted  the  borrower  in 
completing  the  application; 

(4)  Advising  or  inducing  boirowers  to 
apply  for  a  loan  amount  larger  than 
needed  to  complete  improvements: 

(5)  Inducing  borrowers  to  certify  that 
improvements  have  been  completed 
when  they  have  not  been  completed: 

(6)  Providing  rebates,  kickbacks  or 
other  things  of  value  to  borrowers  to 
induce  them  to  purchase  improvements; 

(7)  Failing  to  advise  borrowers  that 
loan  proceeds  may  be  used  onfy  for 
eligible  property  improvements; 

(8)  Making  false  representations  to 
lenders  with  respect  to  the 
creditworthiness  of  the  borrower  or  the 
type  of  improvements  for  which  the  loan 
is  sought 

130.245   Continuing  vioMiona. 

A  violation  once  committed  shall 
constitute  a  separate  violation  for  each 
day  the  violation  continues.  However,  a 
penalty  panel  may  take  into 
consideration  the  severity  of  the 
violation  in  reaching  its  decision  with 
respect  to  the  amount  of  the  penalty  it 
proposes  to  assess. 

{30.280   Proapactivo  appHcnon. 

(a)  Except  as  provided  fai  paragraph 
(b)  of  this  section,  the  Secretary  may 
impose  dvil  money  penalties  only  for 
violations  that  occur  after  December  15. 
1989.  However,  evidence  of  violations 
occurring  before  December  15. 1989  may 
be  considered  by  the  Secretary  in 
determining  the  amount  of  the  penalty  to 
be  imposed  (see  9  30.115(a)(2)). 

(b)  bi  the  case  of  a  violation  of 

{  30.205  or  §  30.210  the  Secretary  may 
impose  a  dvil  money  penalty  oidy  after 
the  effective  date  of  this  rule. 

Subpart  D— Procedural  Rutet 
General  Proviskms 

S30J00   Purpoeeendaoepe. 

This  subpart 

(a)  Establishes  rules  of  administrative 
procedure  for  imposing  civil  money 
penalties  against  persons  who  are 
alleged  to  have  committed  a  violation 
under  subpart  C  of  this  section; 

(b)  Spedfies  the  hearing  and  appeal 
ri^ts  of  persons  subject  to  such 
penalties:  and 

(c)  Applies  to  any  dvil  money  penalty 
proceeding  undertdcen  by  the 
Department  that  is  not  provided  for 
elsewdiere  by  statute  or  regulation; 


g30J0S   AdmWatratheLaef  lii<Ba|<U  Q. 

(a)  Designation.  Proceedii^  under 
this  part  dhaS  be  presided  over  by  an 
AL]  appointed  under  5  VS.C.  3105  or 
detailed  to  HUD  pursuant  to  5  USJC 
3344.  The  preslAng  ALJ  riiall  be 
designated  by  fhe  Chief  AL|  at  HUD. 

[h)  Authority.  The  ALJ  riiaU  hare  afl 
powers  necessary  tp  dw  conduct  of  fair 
and  impartial  hearings,  inchitfing  the 
author^ 

(1)  To  condect  hearfaigs  in  accordance 
with  this  pwt 

(2)  To  regelate  the  coarse  of  the  ' 
hearing  and  the  cooductof  the  parties 
and  dieir  counsel; 

(3)  To  admiidster  oaths  and 
affirmations  and  rntamini^  witnesses: 

(4)  To  issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  healings; 

[SI  To  rule  on  offers  of  proof  and  to 
receive  evidence: 

(0)  To  take  depositions  or  have 
depositions  taken  when  the  ends  of 
justice  would  be  served: 

(7)  Upon  motion  of  a  party,  to  take 
offidal  notice  of  facts; 

(8)  To  hold  conferences  for  the 
settiement  or  simplification  of  the  issues 
by  consent  of  the  parties. 

(9)  To  dispose  of  motions,  procedural 
requests,  and  similar  matters. 

(10)  To  make  initial  decisions  as 
described  imder  {  30.805. 

(11)  To  exefdse  such  powers  vested 
in  the  Secretary  as  are  necessary  and 
appropriate  for  the  purpose  of  the 
hearing  and  condud  of  the  proceeding. 

(c)  Party's  failure  to  comply  with 
order.  When  a  party  fails  to  comply  with 
an  order,  indnmng  an  order  for  taldng  a 
deposition,  the  production  of  evidence 
within  die  party's  control  or  a  request 
for  admissions,  the  AL)  may: 

(1)  Draw  an  inference  in  favor  of  the 
reqisesting  party  widi  regard  to  the 
information  soesjht; 

(2)  In  the  case  of  requests  for 
admissions,  regard  each  matter  about 
whidi  an  admission  is  requested  to  be 
admitted: 

(3)  Prohibit  the  party  failing  to  comply 
wtth  the  order  frtnn  introducing 
evidence  conoeming,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought 

(4)  Strike  any  part  of  the  pleadings  or 
other  subMissien  of  the  party  failing  to 
compty  with  the  request 

(d)  Party's  faHure  to  prosacate  or 
defend.  If  a  party  fails  to  prosecute  or 
defend  an  action  under  tltis  part  the  ALj 
may  dismiss  the  action  or  may  issoe  an 
initial  decieioa  impoaing  penaltiee. 

(e)  Party's  failure  to  file  ia  a  timeiy 
manner.  The  ALJ  may  rehise  to  oon^der 
any  motion,  request  response,  brief  or 


odiardocuaaent  which  is  not  timely 
BUkL 

(f)  Disqualifioaiion.  If  an  AL|  finds 
diat  dMie  ia  a  baaie  for  Us  or  har 
disquaHficaliaa  ia  a  prooeecBng.  the  AL| 
shall  wididraw  from  the  proceeding. 
Withdrawal  is  aoooa^>liahed  by  entering 
a  notice  hi  the  ceoord  and  by  provitfiqg  a 
copy  cf  the  notice  to  te  Chief  AL|. 

(g)  hMkm  for  recasal;  ruling.  V  a 
party  believes  that  the  presiding  AL| 
should  be  disqualified  for  any  reason, 
the  party  asay  file  a  motion  to  recuse 
with  the  AI4.  The  motion  shaQ  be  made 
timely  and  sapported  by  an  affidavit 
settiiig  focth  the  alleged  grounds  for 
disqualification.  The  ALf  shall  proceed 
no  further  in  die  case  until  he  or  riie 
rules  on  the  motion.  If  the  AL)  denies  die 
motion,  he  or  she  shall  incorporate  a 
written  statement  of  the  reasons  for  the 
denial  in  the  record.  The  denial  shaU  be 
appealable  only  in  conjunction  widi  an 
appeal  of  the  initial  dedsion. 

(h)  RedesignatioD  of  ALf.  For  reasons 
of  judicial  effidency,  or  if  an  ALJ  is 
disqualified,  or  odierwise  unavailable, 
the  Chief  ALJ  shall  designate  another 
ALJ  to  preside  over  further  proceedings. 

{30.310   E« parte oawwwMnlcaBons. 

(a)^  General.  An  ex  parte 
communication  is  any  dired  or  indirect 
communication  concerning  the  merits  of 
a  pending  proceediAg,  made  by  a  party 
in  the  absence  of  any  other  party,  to  the 
ALJ  assigned  to  die  proceeding  and 
which  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties.  Ex 
parte  communications  do  not  include 
communications  made  for  the  sole 
purpose  of  scheduling  hearings, 
requesting  extensions  of  time,  requesting 
information  on  the  status  of  cases  or. 
requesting  the  issuance  of  subpoenas. 

(b)  Prohibition.  Ex  parte 
communications  are  pndiibited. 

[c]  Procedure  upoarece^UiheALi 
receives  uiex  parte  coainumication  that 
the  ALJ  knows  or  has  reason  to  believe 
is  prohibited,  the  ALJ  shall  promptiy 
place  die  c^'T""""'^^>^^>",  or  a  written 
statement  of  the  substance  of  the 
communication,  in  the  record  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  communications  shaU  not 
be  taken  into  consideration  in  deciding 
any  matter  in  issue.  Any  party  making  a 
prohibited  ex  parte  communication  may  . 
be  required  to  show  cause  why  that 
party's  daim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded  or  otherwise 
adversely  affected  on  account  of  the 
prohibited  ooaununicaUon. 


of  HUD.  HUD  ^ 


(b)  RepreseattOkxt  tifoAerpatUm. 
O^er  partiee  nay  be  represented  as 

follow*: 

(1)  ladividaals  may  ^ipear  on  their 
ownbehaK. 

(2)  A  nwmber  of  e  partnership  may 
represent  the  partnerridp. 

(3)  An  officer  of  a  coiporation.  trust  or 
assodation  may  represent  the 
corporation,  trust  or  association. 

(4)  An  officer  or  employee  of  any 
governmental  unit  agency  or  auttnirity 
may  represent  diet  imit  agency  or 
authority. 

(5)  An  attorney  admitted  to  practice 
before  a  Federal  Court  or  die  highest 
court  in  any  State  may  represent  a 
party.  The  attorney's  representation  diat 
he  or  she  is  in  good  standing  before  any 
of  these  courts  is  sufficient  evidence  of 
the  attorney's  qualifications  under  this 
section,  unless  otherwise  ordered  by  the 
ALJ. 

(c)  Notice  of  appearance.  Each 
attorney  or  odier  representative  of  a 
party  shall  file  a  notice  of  appearance. 
The  notice  most  indicate  the  party  on 
whose  behalf  the  appearance  is  made. 
Any  individual  acting  in  a 
representative  capacity  may  be  required 
by  the  AI4  to  deinonstrate  authority  to 
ad  in  that  capadty. 

(d)  Withdrawal.  An  attorney  or  other 
representative  of  a  party  must  file  a 
written  notice  of  intent  15  days  in 
advance  of  withdrawal  unless  the  ALJ 
approves  a  lesser  time  period,  before 
withdrawing  from  participation  in  the 
proceeding. 


(a)  Parties  may  make  offers  of 
compromise  or  settiement  at  any  time. 

(b)  The  rdevant  dvil  penalties  panel 
has  the  exdusive  authority  to 
compromise  or  settie  a  case  under  this 
part  at  any  time  before  the  date  on 
which  the  ALJ  issues  an  initial  decision. 
A  panel  may  delegate  such  authority  to 
one  or  man  individuals  for  the  purpose 
of  expediting  settlement 

(c)  The  Secretary  has  exduaive 
authority  to  compromise  or  settle  a  case 
under  tlds  part  at  any  time  after  die  data 
on  which  the  ALJ  issues  an  initial 
dedsion.  except  during  the  pendency  of 
any  judicial  review  under  {  30.900  or 
during  the  pendency  of  any  action  to 
colled  penalties  under  {  304105. 

(d)  All  tadocmation  oonceming 
settiement  negotiations  between  the 
parties  shall  be  privileged  and  shall  not 
be  disdosed  prior  to  or  during  the 
hearing. 
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|MlS2S   Fofm^l 

(a)  Form  of  documents  to  be  filed. 
DoooBents  to  be  filed  under  the  roles  in 
this  part  shall  be  dated  and  shall  show 
die  names  of  the  parties,  the  docket 
numbw  (except  the  original  complaint), 
the  tide  of  the  document,  the  address 
and  telephone  number  of  the  signatory 
and  the  tide  of  any  signatory  appearing 
in  a  representative  capacity.  The 
origin^  shall  be  signed  in  ink. 
Documents  shall  be  legible  and  shall  not 
be  more  than  B^  inches  wide  and  11 
inches  long. 

(b)  Filing  of  documents  and  other 
materials — (1)  Generally.  All  documents 
and  other  materials  relating  to  the 
proceeding  shall  be  filed  with  the  Chief 
Docket  Cleric  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Development.  P.O.  Box  4482a 
Washington.  DC  20025-4820;  telephone 
number  (202)  755-2540;  FAX  number 
(202)755-4039. 

(2)  Copies.  Unless  otherwise  ordered 
by  the  ALJ.  an  executed  original  and  one 
copy  of  each  document  (including 
exhibits  and  other  materials)  are  to  be 
filed.  Copies  need  not  be  signed,  but  the 
name  of  the  person  signing  the  original 
shall  be  shown  on  each  copy. 

(3)  Methods  and  means.  Filing  may  be 
made  by  first-class  mail  or  by  other 
more  expeditious  methods  of  filing  such 
as  personal  delivery,  facsimile  machine 
or  electronic  means:  however,  if  filing  is 
made  by  facsimile  machine  or  electronic 
means,  the  following  rules  shall  apply: 

(i)  Ctely  documents  of  ten  or  fewer 
total  pages  will  be  accepted  via 
facsimile  machine  transmittal  or  other 
electronic  means. 

(ii)  Receipt  of  documents  by  facsimile 
machine  or  electronic  means  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  die  Chief  Docket  Clerk  ((202) 
755-2540). 

(iii)  The  signed  original  shaU  be  sent 
by  first-class  maU  to  the  Chief  Docket 
Clerk  in  accordance  with  paragraph 
(b)(1)  of  this  section. 

(c)  Service  of  documents — (1)  By 
parties.  Unless  otherwise  ordered  by  the 
AL),  one  copy  of  all  documents  filed 
with  the  AL)  shall  be  served  upon  all 
other  parties  of  record  by  the  persons 
filing  them.  Every  document  filed  with 
the  AL)  and  required  to  be  served  upon 
all  parties  of  record  shall  be 
accompanied  by  a  certificate  of  service 
signed  by  (or  on  behalf  of)  the  party 
making  Uie  service,  stating  that  such 
service  has  been  made. 

(2)  By  the  Office  of  Administrative 
Law  fudges.  The  Office  of 
AdnUnistrative  Law  )udges  shall  serve 
one  copy  of  all  orders,  notices, 
decisions,  rulings  on  motions  and 


similar  documents  which  are  issued  by 
the  AL|  upon  each  party  in  accordance 
with  paragraph  (c)(3)  of  this  section. 
Every  document  served  by  the  Office  of 
Administrative  Law  Judges  shall  be 
accompanied  by  a  certfficate  of  service. 

(3)  How  service  may  be  made.  Service 
may  be  made  by  first-class  mail  or  by 
other  more  expeditious  methods  of 
service  such  as  personal  delivery, 
facsimile  machine  or  electronic  means: 
provided  that  service  by  facsimile 
machine  or  electronic  means  is 
permissible  only  upon  prior  agreement 
between  the  parties  to  use  such  means. 

(4)  Where  service  is  to  be  made. 
S«vice  shall  be  made  at  the  address  of 
the  party's  counsel  or  representative  or. 
if  not  represented,  at  the  last  known 
address  of  the  residence  or  principal 
place  of  business  of  the  party.  After 
pleadings  have  been  filed,  the 
addressees  shown  on  the  pleadings  shall 
be  used  for  service. 

S30J30   Tkne computatkMW. 

(a)  In  general.  In  computing  any 
period  of  time  prescribed  in  diese  rules, 
the  day  from  which  the  designated 
period  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period  so 
computed  shall  be  included  uidess  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  period  of  time  prescribed  is 
seven  (7)  days  or  less,  intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  shall  be  excluded  in  the 
computation. 

(b)  Modification  of  time  periods. 
Except  for  time  periods  required  by 
statute,  the  AL)  may  enlarge  or  reduce 
any  time  period  required  under  this 
subpart  where  necessary  to  avoid 
prejudicing  the  public  interest  or  the 
rights  of  the  parties. 

(c)  Entry  of  orders.  In  computing  any 
time  period  involving  the  date  of  the 
issuance  of  an  order  or  decision  by  an 
AL),  the  date  of  issuance  is  the  date  the 
order  or  decision  is  served  by  the  Chief 
Docket  Clerk. 

(d)  Computation  of  time  for  delivery 
by  mail.  (1)  Documents  are  not  filed 
until  received  by  the  Chief  Docket  Clerk. 
However,  when  documents  are  filed  by 
mail,  three  days  shall  be  added  to  the 
prescribed  time  period. 

(2)  Service  is  effected  at  the  time  of 
mailing. 

(3)  When  a  party  has  the  right  or  is 
required  to  take  an  action  within  a 
prescribed  period  after  the  service  of  a 
document  upon  the  party,  and  the 
document  is  served  by  first-class  mail, 
three  (3)  days  shall  be  added  to  the 
designated  period  for  response. 


ISOlSSS 

(a)  Issuance.  Upon  a  written  request 
of  a  party  the  Chief  ALJ  or  the  presiding 
ALJ  may  issue  a  subpoena  requiring: 

(1)  The  attendance  of  a  witness  to 
give  testimony  at  a  deposition; 

(2)  The  attendance  of  a  witness  to 
testify  at  a  hearing: 

(3)  The  production  of  relevant 
documents  or  odier  tangible  things. 

(b)  Ex  Parte  request  Requests  for 
subpoena  may  be  made  ex  parte. 

(c)  Time  of  request.  Requests  for 
subpoenas  in  aid  of  discovery  must  be 
submitted  not  less  than  10  days  before 
die  conclusion  of  discovery  or  15  days 
before  the  date  scheduled  for  the 
hearing.  If  a  request  for  a  subpoena  in 
aid  of  discovery  does  not  meet  these 
time  limits,  or  if  a  request  for  subpoena 
of  a  witness  for  testimony  at  a  hearing  is 
submitted  three  days  or  less  before  the 
hearing,  the  subpoena  shall  be  issued  at 
the  discretion  of  die  Chief  ALJ  or  the 
presiding  ALJ,  as  appropriate. 

(d)  Service.  The  party  who  obtains  the 
subpoena  shall  serve  it  in  accordance 
widi  {  30.325. 

(e)  Witness  fees  and  mileage.  A 
witness  summoned  by  a  subpoena 
issued  under  this  section  is  entitled  to 
the  same  witness  and  mileage  fees  as  a 
witness  in  an  action  in  United  States 
District  Court  Fees  shall  be  paid  by  the 
party  requesting  the  subpoena.  A  check 
for  appropriate  fees  shaU  accompany 
the  subpoena  when  served  by  any  party 
other  than  the  Department 

(f)  Motion  to  quash  or  modify 
subpoena.  Upon  a  motion  by  the  person 
served  with  a  subpoena  or  by  a  party 
made  within  five  days  after  service  of 
the  subpoena  (but  in  no  event  later  than 
the  date  for  compliance  with  the 
subpoena)  the  ALJ  may: 

(1)  Quash  or  modify  the  subpoena  if  it 
is  unreasonable  and  oppressive  or  for 
other  good  cause;  or 

(2)  Condition  denial  of  the  motion 
upon  the  advancement  by  the  party  by 
whose  behalf  the  subpoena  was  issued, 
of  the  reasonable  cost  of  producing 
subpoenaed  documents  or  other  tangible 
things. 

Pleadings  and  Motions 

$30,400   Complaint 

Action  is  initiated  by  the  issuance  of  a 
Complaint  prepared  and  signed  by  the  . 
chairman  of  the  panel  proposing  the 
civil  money  penalty.  The  Complaint 
must  be  served  on  the  respondent  and 
filed  widi  die  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges.  The 
Complaint  shall  include: 

(a)  A  short  plain  statement  of  the 
facts  upon  which  the  panel  has 


determined  that  civil  money  penalties 
should  be  imposed; 

(b)  The  amount  of  the  penalty  to  be 
imposed: 

(c)  The  legal  authority  for  imposing 
the  penalty; 

(d)  The  right  to  appeal  the  imposition 
of  the  penalty: 

(e)  The  procedures  to  appeal  the 
penalty: 

(f)  The  consequences  of  failure  to 
appeal  the  penalty:  and 

(g)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Department^ 

§30.405    Answer. 

(a)  To  appeal  the  imposition  of  a 
penalty,  a  respondent  must  file  a  written 
Answer  within  15  days  of  receipt  of  the 
Complaint  addressed  to  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Envelopment  P.O.  Box  44820, 
Washington.  DC  20026-4820. 

(b)  The  Answer  shall  include: 

(1)  A  statement  that  respondent 
admits,  denies,  or  does  not  have  and  is 

'  unable  to  obtain  sufficient  information 
to  admit  or  deny  each  allegation  made 
in  the  Com|4aint  A  statement  of  lack  of 
information  shall  have  the  effect  of  a 
denial.  Any  allegation  that  is  not  denied 
shall  be  deemed  to  be  admitted; 

(2)  A  statement  of  each  affirmative 
defense  and  a  statement  of  facts 
supporting  each  affirmative  defense:  and 

(3)  A  statsment  of  all  facts  which 
respondent  alleges  serve  to  mitigate  the 
amount  of  the  penalty. 

§  30.410   Amsndmsnts  and  supplsmarital 
pisading*. 

(a)  Amendments. 

(1)  By  right.  HUD  may  amend  its 
Complaint  once  as  a  matter  of  right  prior 
to  filing  of  the  Answer. 

(2)  By  leave.  Upon  such  conditions  as 
are  necessary  to  avoid  prejudicing  the 
public  interest  and  the  rights  of  the 
parties  the  ALJ  may  allow  amendments 
to  pleadings  upon  motion  of  a  party. 

(3)  Conformity  to  the  evidence.  When 
issues  are  not  raised  by  the  pleadings 
but  are  reasonably  within  their  scope 
and  have  been  tried  by  the  express  or 
implied  consent  of  the  parties,  the  issues 
shall  be  treated  in  all  respects  as  if  they 
had  been  raised  in  the  pleadings,  and 
amendments  may  be  made  as  necessary 
to  make  the  pleadings  conform  to  the 
evidence. 

(b)  Supplemental  pleadings.  The  ALJ 
may,  upon  reasonable  notice,  permit 
supplemental  pleadings  concerning 
transactions,  occurrences  or  events  that 
have  happened  or  have  been  discovered 
since  the  date  of  the  original  pleading 


and  which  are  relevant  to  any  of  the 
issues  involved. 

{30.415    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought  the 
authority  reUed  upon  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  at  the 
pre-hearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  five  business  days  after  a 
written  motion  is  Served,  or  such  other 
time  as  may  be  fixed  by  the  ALJ,  any 
party  may  file  a  response  to  such 
motion. 

(d)  The  ALJ  may  order  oral  argument 
on  any  motion. 

(e)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  has  expired,  except: 

(1)  Upon  consent  of  the  parties; 

(2)  Following  a  hearing  on  the  motion; 
or 

(3)  To  allow  additional  time  to  submit 
or  respond  to  an  order,  pleading  or 
motion,  but  only  upon  a  showing  of  good 
cause.  However,  the  ALJ  may  override 
or  deny  the  motion  without  awaiting  a 

response. 

« 

S  30.420   Summary  Judgment  motion. 

A  party  may  request  summary 
judgment  in  cases  in  which  there  are  no 
disputes  of  material  facts. 

Discovery 

S  30.500   Discovery. 

(a)  Methods  of  discovery.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods: 

(1)  Oral  depositions; 

(2)  Written  interrogatories; 

(3)  Requests  for  the  production  of 
documents  or  other  things,  or  for  entry 
upon  land  for  inspection  and  other 
purposes;  and 

(4)  Requests  for  admissions. 

(b)  Scope  and  procedure.  The  parties 
are  encouraged  to  engage  in  voluntary 
discovery,  which  shall  be  conducted  as 
expeditiously  and  inexpensively  as 
practicable  under  the  circumstances. 
Unless  otherwise  ordered  by  the  ALJ  the 
parties  may  obtain  discovery  regarding 
any  information,  not  privUeged,  which  is 
relevant  to  the  subject  matter  involved 
in  the  proceeding,  including  the. 
existence,  description,  nature,  custody, 
condition  and  location  of  documents  or 
persons  having  knowledge  of  any 
discoverable  matter.  It  is  not  grounds  for 
objection  that  information  soujght  will 
not  be  admissible  if  the  information 
sought  appears  reasonably  calculated  to 


lead  to  the  discovery  of  admissible 
evidence.  Unless  otherwise  ordered  by 
the  ALJ  or  restricted  by  this  section,  the 
frequency  or  sequence  of  discovery  is 
not  limited. 

(c)  No  duty  to  supplement;  exceptions. 
(1)  A  party  who  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his  response  to  include 
information  acquired  after  the  response 
was  made  except: 

(i)  A  person  is  under  a  duty  to  timely 
supplement  responses  with  respect  to 
any  question  directly  addressed  to: 

(A)  The  identity  or  location  of  persons 
having  knowledge  of  discoverable 
matters:  or 

(B)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  the  expert  witness  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(ii)  A  person  is  under  a  duty  to  timely 
amend  a  previous  response  if  the  person 
later  obtains  information  upon  the  basis 
of  which: 

(A)  The  person  knows  the  response 
was  incorrect  when  made;  or 

(B)  The  person  knows  the  response, 
though  correct  when  made,  is  no  longer 
true,  and  the  circumstances  are  such 
that  a  failure  to  amend  the  response  is 
in  substance  a  knowing  concealment 

(2)  The  parties  by  agreement  or  the 
ALJ  by  order  may  impose  a  duty  to 
supplement  responses. 

§30.505    Depositiona. 

(a)  Notice.  Any  party  desiring  to  take 
a  deposition  shall  give  reasonable  notice 
to  the  deponent  and  to  all  other  parties 
of  the  time,  date  and  place  of  deposition. 
Unless  the  party  taking  the  deposition 
and  the  deponent  agree  otherwise, 
notice  of  the  taking  of  the  deposition 
shall  be  given  not  less  than  five  days 
before  the  deposition  is  scheduled.  The 
attendance  of  a  deponent  may  be 
compelled  by  subpoena  under  1 30.340. 

(b)  Organizational  deponents.  U  i 
person  other  than  an  individual  is 
named  as  the  deponent  by  the  party 
seeking  to  take  the  deposition,  the 
person  so  named  shall  designate  one  or 
more  agents  to  testify  on  the 
organization's  behalf. 

(c)  Procedure.  Dq>ositions  may  be 
taken  before  any  person  having  the 
power  to  administer  oaths  or 
affirmations.  Each  person  deposed  shall 
be  placed  under  oath  or  affirmation,  and 
other  parties  shall  have  the  right  to 
cross-examine.  Objections  to  questions 
or  documents  shall  be  brief,  stating  the 
grounds  of  objection  relied  upon. 
Evidence  objected  to  shall  be  taken 
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subject  to  the  objcctioBS.  The  party 
seekiBg  the  dqxititioB  tbeU  provide  lov 
the  tal^  of  A  vcrbaliBi  transcript  ot  the 
depontimk  A  trauacript  afaaU  be 
submitted  to  the  deponent  for 
examiDatioo  and  sigDatute  unless 
signature  is  waived  at  the  conclusion  of 
the  deposition.  If  the  deponent  desires  to 
make  any  change  to  the  transcript,  the 
deponent  shall  inform  the  person  before 
whcun  the  transcript  was  taken  (rf  those 
changes  and  the  person  before  the 
deposition  was  taken  shall  incorporate 
the  changes  into  the  transcript  friat  to 
certifying  its  accuracy.  If  a  deposition 
has  not  been  signed  and  returned  by  the 
deponent  within  30  days  after  its 
submission,  the  person  before  whom  the 
deposition  was  taken  shall  sign  it  and 
state  on  the  record  the  fact  of  the  refusal 
or  other  reason  why  the  deponent  did 
not  sign.  Such  a  d^silion  may  be  used 
as  fully  as  thou^  signed. 

(d)  Costs.  The  party  requesting  the 
deposition  shall  bear  all  costs  thereof 
except  the  cost  of  transcripts  for  other 
parties. 

S30.S10    UeeofdeposMonaathearlnga. 

(a)  UnavaUabitty  of  deponent. 
Subject  to  appropriate  rulings  on  such 
objections  as  were  noted  at  the 
deposition  or  as  might  be  valid  when  it 
is  offered,  a  deposition  or  any  part 
thereof,  may  be  offered  in  evidence 
against  any  party  who  was  present  or 
represented  at  die  deposition  or  who 
had  due  notice  thereof,  if  Ae  ALJ  finds: 

(1)  That  the  deponent  is  dead; 

(2)  That  the  deponent  is  oat  of  the 
United  States,  or  is  located  at  such  a 
distance  that  attendance  would  be 
impractical,  unless  it  appears  that  the 
depmienf  a  absence  was  procured  by  die 
party  oSiering  the  deposition; 

(3)  That  the  deponent  is  unable  to 
attend  or  testify  because  of  age. 
sickness,  infirmity  or  imprisonment; 

(4)  That  the  party  ofiMng  the 
deposition  has  been  unable  to  iwocwe 
the  attendance  of  the  deponent  by 
subpoena;  or 

(5)  That  sudi  excepttonal 
ciraimstanr.es  exist  as  to  make 
desirable,  in  the  interest  of  justice  and 
«vith  due  regard  to  the  importance  kA 
presenting  die  testimony  fd.  witnesses 
orally  in  open  hearing  to  allow  the 
deposition  to  be  aaed. 

(b)  lapeachmenL  Any  depoaition  may 
be  used  by  any  party  to  contradict  or 
inqieach  Uie  testimony  of  the  deponent 
as  a  witness. 

(c)  Expert*.  The  deposition  of  an 
expert  witness  may  be  used  1^  any 
party  for  any  purpose,  mtless  the  ALJ 
rules  that  sach  asa  is  anfair  or  a 
violation  of  due  process. 


(d)  O)^  io  port  If  only  put  of  a 
deposition  is  offered  in  evidence,  an 
adverse  party  may  require  the 
introduction  of  any  part  whidi  ou^t  in 
fairness  to  be  con«dend  with  the  part 
introduced,  and  any  parly  may 
introduce  any  odwr  parts. 

(e)  Subetitatkm  of  parties. 
Substitntion  of  parties  does  not  afiect 
the  right  to  use  depositions  previoosly 
taken.  If  a  proceeding  has  been 
dismissed  and  another  proceeding 
involvmg  the  same  sabjiect  matter  is 
later  bron^t  between  die  same  parties 
or  their  representativea  or  successors  in 
interest,  all  depositions  lawfully  taken 
in  die  former  proceetfag  Buy  be  used  in 
the  later  proceeding. 


930.51S    Obisctionatoussoft 

Objection  may  be  made  at  the  hearing 
to  receiving  in  evidence  any  deposition 
or  part  diencrf  for  a^  reason  ^at 
would  require  the  exchisian  of  the 
evidence  if  the  deponent  were  then 
present  and  testifying,  excqit 

(a)  Objection  to  any  error  or 
irregularity  in  the  notice  for  taking  a 
deposition  is  waived  amless  made  prior 
to  the  b^boning  of  die  depoaitirai; 

(b)  Objection  to  taking  a  deposition 
because  <A  disqualification  of  die  officer 
before  whom  it  is  taken  is  waived  unless 
made  before  the  beginning  of  the 
deposition  or  as  soon  thereafter  as  the 
disqualification  becomes  known  or 
could  have  been  discovered  with 
reascmaUe  diligence; 

(c)  Objection  to  any  error  or 
irregularity  occurring  at  the  deposition 
in  the  manner  of  taking  the  deposition, 
in  the  form  of  a  questicm  or  an  answer, 
in  the  oath  or  affirmatian  or  in  the 
conduct  of  parties,  and  objection  to  any 
error  of  any  kind  which  Blight  be 
obviated,  removed  or  cared  if  pramptfy 
presented  is  waived  unless  timely  made 
during  the  coarse  kA  die  deposition. 


{S0.S20   \IMttenl 

(a)  Interrogatories  topartiea.  Any 
party  may  serve  on  any  other  parfy 
written  interrogatories  to  be  answered 
by  the  party  sarved.  if  the  party  served 
is  other  thui  an  iadividnal.  &e 
inteiTOgatories  BMy  be  answered  by  siqr 
officer  or  agent,  who  shall  fnniiah  sndi 
information  as  may  be  svailable  to  the 
party.  A  party  may  seivs  BOt  mote  dian 
30  written  interrogstoties.  indnding 
subparts,  OB  sooner  party  without  an 
order  of  the  AL|. 

(b)  Beeponeet  to  iatemgotoriee.  Each 
intanrogatory  shall  be  answered 
separate  uid  hilly  in  writisig  under 
oath  or  affimatiao,  snleas  die  party 
objects  to  the  intanogstory.  If  a  party 
objects  to  an  intafragatory.  the  response 
sh^  state  die  reasons  for  the  ot^ectkm 


in  lieu  of  an  answer.  The  snswer  and 
objections  shall  be  signed  by  the  person 
making  dwai.  except  that  obiections 
may  be  signed  by  counsel  for  the  party. 
The  party  upon  whom  the 
interrogatories  were  served  shall  serve  a 
cqpy  of  the  answers  and  objections 
upon  all  other  parties  within  15  days 
after  service  <d  the  inttfrogatimes. 
Objections  to  the  form  of  interrogatimes 
are  waived  unless  served  with  a 
response. 

§  30.52S   Produetton  of  docwnsnte  and 
other  IMngac  snSry  on  Isnd  tor  inspscBOR 
snd  otiisr  purposes. 

(a)  Request  to  produce  or  permit 
entry.  Any  party  may  serve  on  any  other 
party  a  written  request  to: 

(1)  Produce  and  permit  the  parfy 
making  the  request  to  inspect  and  copy 
any  designated  documents.  The  request 
shall  identify  die  items  to  be  inspected 
either  individuaUy  or  by  category  with 
reasonable  particularity;  or 

(2)  Permit  entry  upon  designated  land 
or  access  to  other  pn^rfy  in  the 
possessioi^  omtrol  of  the  parfy  upon 
whom  the  request  is  served  for  any 
approfmate  purpose. 

(b)  Manner  of  inspecting.  The  request 
shall  specify  a  reasonable  tnne,  |riace 
and  manner  of  vft^Vmg  the  inspection  or 
performing  die  related  acts. 

(c)  Reponse  to  request  Within  15  days 
after  service  of  die  request  die  party 
upon  whom  the  request  was  served  shall 
serve  a  written  re^mnse  an  the  parfy 
submitting  the  request  Xba  response 
shall  state  with  regard  to  each  item  or 
category: 

(1)  That  inspection  and  related 
activities  will  be  permitted  as  req;uested: 
or 

(2)  That  objection  is  made  to  the 
request  in  whole  or  in  part.  If  any 
objection  is  made,  the  response  must 
state  the  reason  for  the  objection. 

{30.530   MnAmkav. 

(a)  Request  for  admissions.  A  parfy 
may  serve  on  any  other  parfy  a  written 
request  for  the  admission  of  the 
authentidfy  of  any  document  described 
in  or  attached  to  the  request  or  for  the 
admission  of  die  truth  of  any  spedfied 
fact 

(b)  Response  to  regties/. 

(1)  Each  matter  for  wfaidi  an 
admissioa  is  requested  is  admitted 
unless,  within  15  days  after  service  of 
the  request  die  parfy  to  whom  the 
request  was  mside  saves  on  the 
requesting  parfy: 

|i)  A  BRitten  statement  specifically 
denying  the  rdevant  flsattera  for  Bdddi 
an  admission  is  requested 


(ii)  A  written  statement  setting  forth 
in  detail  why  the  parfy  cannot  truthfully 
admit  or  deny  the  matters;  or 

(iii)  Written  objections  to  the  request 
alleging  that  the  matters  are  privileged 
or  irrelevant  or  that  the  request  is 
otherwise  improper. 

(2)  The  party  to  whom  the  request  was 
made  may  not  give  lack  of  information 
or  knowledge  as  a  reason  for  failure  to 
admit  or  deny  unless  the  party  states 
that  it  has  made  a  reasonable  inquiry 
and  that  the  information  known  or 
readily  obtainable  is  insufficient  to 
enable  the  parfy  to  admit  or  deny. 

(c)  Sufficiency  of  response.  The  party 
requesting  admissions  may  move  for  a 
determination  of  the  sufficiency  of  the 
answers  or  objections.  Unless  the  ALJ 
finds  that  an  objection  is  justified,  the 
AL]  shall  order  that  a  response  be 
served.  If  the  ALJ  determines  that  a 
response  does  not  comply  with  the 
requirements  of  this  section,  the  AL} 
may  order  either  that  the  matter  is 
admitted  or  that  an  amended  response 
be  served. 

(d)  Effect  of  admission.  Any  matter 
admitted  under  this  section  is 
conclusively  established  unless,  upon 
motion  of  the  admitting  party,  the  AL] 
permits  a  withdrawal  or  amendment  of 
the  admission.  An  admission  made 
under  this  section  is  made  for  the 
purposes  of  the  pending  proceeding 
only,  is  not  an  admission  by  the  party 
for  any  other  purpose,  and  may  not  be 
used  against  die  party  in  any  other 
proceeding. 

(e)  Serrioe  of  requests  and  responses. 
Each  request  for  admission  and  each 
response  must  be  filed  with  the  Chief 
Docket  Cleric  Office  of  Administrative 
Law  Judges  and  served  in  accordance 
widi  9  30.335. 


a  response  or  an  inspection  in 
accordance  with  the  request  or  for 
imposing  sanctions  under  i  30.305. 

(b)  Evasive  or  incomplete  answers. 
For  the  purposes  of  this  section  an 
evasive  or  incomplete  answer  or 
response  will  be  treated  as  a  failure  to 
answer  or  respond. 

Pre-Hearing  Procedures 


§30.535 

Upon  motion  of  any  person  from 
whom  discovery  is  sought  the  ALJ  may 
make  any  Order  which  justice  requires 
to  protect  the  person  from  annoyance, 
embarrassment  or  oppression,  or  to 
prevent  the  unnecessary  disclosure  or 
publication  of  information  contrary  to 
the  public  interest  and  beyond  the 
requirements  of  justice  in  the  particular 
proceeding. 

S  30.540   Psilurs  to  coopsfste  hi  discovsry. 

(a)  Motion  to  compel  discovery.  If  a 
deponent  fails  to  appear  for  deposition 
or  fails  to  answer  a  question  during 
examination,  or  if  a  parfy  upon  whom  a 
request  has  been  made  under  S  30.520 
throu^  30.530  fails  to  respond 
adequately,  objects  to  a  request  or  fails 
to.  permit  inspection  as  requested,  the 
discovering  parfy  may  move  for  an  order 
from  the  M>]  compelling  an  appearance, 


{30.600 

(a)  In  general.  Before  the 
commencement  of  the  hearing,  the  ALJ 
may  direct  parties  to  file  pre-hearing 
statements. 

(b)  Contents  of  statement.  The  pre- 
hearing statement  must  state  the  name 
of  the  party  or  parties  presenting  the 
statement  and,  unless  otherwise 
directed  by  die  ALJ,  briefly  set  forth  the 
following: 

(1)  Issues  involved  in  the  proceeding; 

(2)  Facts  stipulated  by  the  parties  and 
a  statement  that  the  parties  have  made  a 
good  faith  effort  to  stipulate  to  the 
greatest  extent  possible: 

(3)  Facts  in  dispute; 

(4)  Identification  of  witnesses 
(together  with  a  summary  of  the 
testimony  expected)  and  exhibits  to  be 
presented  at  the  hearing; 

(5)  A  brief  statement  of  applicable 
law; 

(6)  Conclusions  to  be  drawn; 

(7)  Estimated  time  for  hearing;  and 

(8)  Such  other  information  as  may 
assist  in  the  disposition  of  the 
proceeding. 

§30.605   Prs-hssrinq  conf srsncs. 

(a)  In  general.  Before  the 
commencement  or  during  the  course  of 
the  hearing,  the  ALJ  may  direct  the 
parties  to  participate  in  a  conference  to 
expedite  the  hearing. 

(b)  Matters  considered.  At  the 
conference,  the  following  matters  may 
be  considered: 

(1)  Simplification  and  darification  of 
the  issues; 

(2)  Necessary  amendments  to  the 
pleadings; 

(3)  Stipulations  of  fact  and  of  the 
authenticify,  accuracy,  and  admissibilify 
of  documents; 

(4)  Limitations  on  the  number  of 
witnesses; 

(5)  Negotiation,  compromise,  or 
settiement  of  issues; 

(6)  The  exchange  of  proposed 
exhibits; 

(7)  Matters  of  which  offidal  notice 
will  be  requested; 

(8)  A  schedule  for  the  completton  of 
actions  discussed  at  the  conference; 

(9)  Such  other  information  as  may 
assist  in  the  disposition  of  the 
proceeding. 


(c)  Conduct  of  conference.  The 
conference  may  be  conducted  by 
telephone,  correspondence  or  personal 
attendance.  Conferences,  however,  shall 
generally  be  conducted  by  a  conference 
call,  unless  the  ALJ  determines  that  this 
method  is  impracticable.  The  ALJ  shall 
give  reasonable  notice  of  the  time,  place 
and  manner  of  the  conference. 

(d)  Record  of  conference.  Unless 
otherwise  directed  by  the  ALJ,  the 
conference  will  not  be  stenographically 
recorded.  The  ALJ  will  reduce  the 
actions  taken  at  the  conference  to  a 
written  order  or,  if  the  conference  tekes 
place  less  than  seven  days  before  the 
beginning  of  the  hearing,  may  make  a 
stetement  on  the  record  summarizing  the 
actions  taken  at  the  conference. 

Hearings 

§30.700   Thshsarlng. 

(a)  The  ALJ  shall  condud  a  hearing  on 
the  record  in  order  to  determine  whether 
the  respondent  is  liable  for  a  dvil 
penalfy  under  subpart  C  and,  if  so,  in 
what  amount,  considering  any 
aggravating  or  mitigating  factors. 

(b)  Where  there  is  no  dispute  of 
material  facts,  the  parties  may  agree  to 
submit  the  matter  to  the  ALJ  on  the 
written  record. 

(c)  Unless  otherwise  ordered  by  the 
ALJ  all  hearings  shall  be  open  to  the 
public. 

{30.705   Locstton  Of  ths  hssring. 

The  location  of  the  hearing  shall  be 
fixed  with  due  regard  for  the  public 
interest  and  the  convenience  and 
necessity  of  the  parties  and  their 
representatives. 

{30.710   EvMsncs  and  standsrd  Of  proof. 

(a)  Evidence.  Every  parfy  shall  have 
the  right  to  present  its  case  or  defense 
by  oral  and  documentary  evidence 
unless  otherwise  limited  by  statute,  to 
submit  rebuttal  evidence,  and  to  condud 
such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of 
the  facts.  Irrelevant,  privileged,  or 
unduly  repetitious  evidence  shall  be 
excluded.  Unless  otherwise  provided  for 
in  this  part  the  Federal  Rules  of 
Evidence  shall  provide  guidance  for  the 
conduct  of  proceedings  under  this  part 

(b)  Testimony  under  oath  or 
affirmation.  All  witnesses  shall  testify 
under  oath  or  affirmation. 

(c)  Objections.  Objections  to  the 
admission  or  exdusion  of  evidence  shall 
be  in  short  form,  stating  die  grounds  for 
objections.  Rulings  on  objections  shall 
be  a  part  of  the  transcript.  Failure  to 
objed  to  admission  or  exclusion  of 
evidence  or  to  any  evidentiary  ruling 
shall  be  considered  a  waiver  of 
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objection,  but  no  exception  to  a  nding 
on  an  objectiofi  is  necegsary  m  order  to 
preserve  it  for  sfyeai. 

(d)  Autheptkjty  of  documents.  Unless 
spedfically  daUeagsd.  all  rrievant 
docaaients  shall  be  presumed  autbeiktic. 
An  obiection  to  tfie  asAhenticity  (rf  a 
docnment  riiall  not  be  sostaineid  merdy 
on  the  basis  that  it  is  not  the  origioaL 

(e)  Stipulations.  The  parties  nay 
stipulate  as  to  any  relevant  mattns  of 

,  fact  Stipulations  may  be  received  in 
evidence  at  a  hearing  and  when 
received  shall  be  binding  on  the  parties 
with  respect  to  ttie  matters  stipulated. 

(f)  Official  notice.  All  matters 
officially  noticed  by  the  AL|  shall 
ai^iear  on  the  lecord. 

(g)  Burden  of  proof.  The  burden  of 
proof  shall  be  upon  the  proponent  of  an 
action  or  an  affirmative  defense  unless 
otherwise  provided  by  statute. 

(h)  Standard  of  proof.  The  standard  of 
proof  shall  be  preponderance  of  the 
evidence. 


|ao.71S   Thai 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  from  the  reporter  respcmsible 
for  transcribing  the  hearing. 

(b)  The  transcr^H  of  testimoiqr, 
exhibits  and  other  evidence  admitted  at 
the  hearing  and  all  papers  and  requests 
filed  in  the  proGee<hng  constitute  the 
record  for  the  decision  by  the  AL]  and 
the  Secretary. 


130.720 

The  ALj  ntay  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
AL]  shall  fix  the  time  for  filing  post- 
hearing  briefs,  not  to  exceed  60  days 
bom  the  date  the  parties  receive  the 
transcript  (rf  the  hearing  or,  if 
applicable,  the  stipulated  record.  Briefs 
may  be  accompanied  by  proposed 
findings  of  fact  and  conclusions  of  law. 
The  AL|  may  permit  the  parties  to  file 
reply  briefs. 

Defaults  snd  Decisions 


S30.aoo 


loMssn 


(a)  If  the  respondent  does  not  file  an 
Answer  within  the  time  prescribed  in 
i  3a405.  the  AM  shall  issue  a  Default 
Judgment. 

(b)  The  AL)  shall  assume  the  facts 
alleged  in  the  Com|daint  to  be  true,  and 
if  such  facts  establish  liability  under 
Subpart  C  the  ALi  shall  issue  an  initial 
dedsioo  imposing  the  amount  of 
penahies  stated  in  the  Complaint 

(c)  Except  as  otherwise  provided  in* 
this  section  the  respondent,  by  failing  lo 
file  a  timely  Answer,  waives  any  right  to 
further  review  of  the  penalties  iopaeed 


under  this  Part  and  the  nitial  deosion 
shall  become  final  and  binding  upon  the 
parties  90  dsys  after  It  is  issued. 

(d)  U,  before  sn  initial  decision 
becomes  final,  die  respondent  files  a 
motion  widi  die  AL|  seekmg  to  reopen 
on  the  pounds  diat  extraordinary 
circumstances  prevented  die  respondent 
from  filing  an  Answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  die  motion. 

(e)  If  in  the  motion  the  re^xMident 
demonstrates  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  Answer,  the  ALJ  shall 
withdraw  any  initial  decinon  made 
under  paragraph  (b)  of  this  section  and 
shall  grant  the  respondent  an 
opportunity  to  answer  the  Complaint 

(f)  The  respondent  may  appeal  to  the 
Secretary  a  decision  denying  a  motion 
to  re<^)en  by  filing  a  notice  of  appeal 

>  widi  the  Secretary  within  15  days  after 
the  AL]  denies  the  motioa  The  timely 
filing  of  a  notice  of  appeal  shall  stay  the 
initial  decision  until  the  Secretary 
decides  the  issue. 

(g)  If  the  respondent  files  a  timely 
notice  of  appeal  with  the  Secretary,  die 
AL]  shall  fwward  the  record  of  the 
proceeding  to  the  Secretary. 

(h)  The  Secretary  shall  decide,  based 
solely  on  the  record  forwarded  by  the 
AL],  wheth«  extraordinary 
circumstances  excused  the  respondent's 
failure  to  file  a  timely  Answer. 

(i)  If  the  Secretary  decides  that 
extraordinary  circumstances  excused 
the  respondent's  failure  to  file  a  timely 
Answer,  the  Secretary  shall  remand  the 
case  to  the  AL]  with  instructions  to 
grant  the  respondent  an  opportunity  to 
answer. 

())  If  the  Secretary  decides  that  the 
respondent's  failure  to  file  a  timely 
Answer  is  not  excused,  the  Secretary 
shall  reinstate  the  initial  decision  of  the 
ALJ,  which  becomes  final  and  binding 
upon  the  jjarties  upon  filing  of  the 
Secretary's  written  finding  with  the 
Chief  Docket  Cleric  Office  of 
Administrative  Law  Judges.  ■ 

§aOJ05    Irttlal  decision 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact 
conclusicms  of  law,  and  the  amount  of 
any  penalties  imposed. 

(b)  The  findings  of  fact  shall  indude  a 
finding  on  each  of  the  following  issues: 

(1)  Whedier  the  allegations  in  die 
complaint  violate  any  provision  of 
subpart  C  (tf  this  part:  and 

(2)  If  the  person  is  bable  Ux  penalties, 
the  appropriate  amount  of  any  sudi 
penalties  considering  any  mitigBting  or  . 
aggravating  factors. 


(c)  The  AL|  shall  pron^idy  serve  the 
initial  decision  m  all  psrties  wittrin  90 
days  after  the  time  for  submission  of 
po8t4iearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shaD  at 
the  same  time  serve  all  parties  widi  a 
statement  describing  the  right  of  any 
respondent  determined  to  be  liable  for  a 
civil  penalty  to  file  a  notice  of  appeal 
with  the  Secretary.  If  the  ALJ  fails  to 
meet  the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  Secretary, 
the  initial  decision  shall  constitute  the 
final  decision  of  the  Department  and 
shall  be  final  and  binding  on  the  parties 
90  days  after  it  is  issued  by  the  ALJ. 

S30J10   nnsity Mid sscretarlal review. 

(a)  The  AI^s  initial  decision  shall  be 
final  unless  the  Secretary  or  the 
Secretary's  desi^ee  decides  as  a  matter 
of  discretion  to  review  the  findings  of 
the  ALJ. 

(b)  Any  party  may  file,  within  15  days 
after  receipt  of  the  initial  decision,  a 
notice  of  appeal  to  die  Secretary  seeking 
a  review  of  that  decision.  A  copy  of  the 
notice  of  appeal  must  be  served  on  the 
opposing  party. 

(c)  The  notice  of  appeal  must  be 
acccHnpanied  by  a  statement  of  not  man 
than  10  pages  setting  forth  the  specific 
findings  of  the  ALJ  which  are  being 
challenged  and  the  factual  and/or  legal 
basis  for  such  challenge. 

(d)  The  opposing  party  may  respond 
to  the  appeal.  Such  response  may  not 
exceed  10  pages  and  must  be  filed  with 
the  Secretary  within  10  days  after 
receipt  of  the  notice  of  appeaL 

(e)  The  Secretary  shall  decide  widiin 
30  days  after  receipt  of  a  notice  of 
appeal  whether  to  review  or  to  decline 
review  of  the  initial  dedsioa  The 
Secretary  shall  serve  copies  of  his 
decision  on  all  parties. 

(f)  The  Secretary  or  designee  after 
review  may  affirm,  modify  or  reverse 
the  initial  decision.  The  Secretary's 
decision  must  be  issued  within  90  days 
after  the  initial  decision  has  been  filed. 

(g)  If  after  considering  the  notice  of 
appeal  the  Secretary  declines  review, 
the  initial  decisiim  becomes  final  on  the 
date  the  decision  to  decline  is  filed  with 
the  Qiief  Docket  Cietk,  Office  of 
Administrative  Law  Judges.  Any 
decision  hy  the  Secretary  after  review 
becomes  final  on  the  date  it  is  filed  with 
the  Qiief  Docket  Qerk. 


Judicial  Review  and  Collection  of  Civil 
Penaltiee  " 


§30.900   Judicial  review. 

(a)  After  having  exhausted  all 
administrative  remedies,  a  person 
against  whom  the  Secretary  has 
imposed  a  dvil  money  penalty  under 
this  part  may  obtain  a  review  of  the 
Secretary's  final  decision  by  filing  a 
written  petition  with  the  appropriate 
United  States  Court  of  Appeals. 

(b)  The  petition  must  be  filed  within- 
20  days  after  the  Secretary's  decision  is 
filed  with  the  Chief  Docket  Clerk.  Office 
of  Administrative  Law  Judges. 


S30J05   CoHeetionofpen&mes. 

(a)  If  any  person  fails  to  comply  with 
the  Secretaiy's  final  decision  imposing  a 
civil  money  penalty,  the  Secretary  may* 
request  the  Attorney  General  to  bring  an 
action  in  an  appropriate  United  States 
district  court  to  obtain  a  Judgment 
against  the  person  who  has  failed  to 
comply  with  the  Secretary's  final 
decision,  provided  that  the  time  for 
appeal  of  the  Secretary's  dedsion  has 
expired. 

(b)  The  validify  and  appropriateness 
of  the  Secretary's  hnal  decision 
imposing  the  civil  penalty  shall  not  be 
subject  to  review  in  the  district  court. 

(c)  "Hie  Secretary  may  obtain  such 
other  relief  as  may  be  available, 


induding  attorney  fees  and  other 
expenses  in  connection  with  the  action. 

(d)  Interest  on  any  unpaid  penalty 
may  be  assessed  in  accordance  with  31 
U.S.C.3717. 

S30J10   Offset 

The  Secretary  may  exerdse  ri^ts  to 
any  type  of  administrative  offset  that  is 
available  to  collect  a  dvil  money 
penalty. 

Dated:  August  27, 1980. 
Alfred  A  DelliBovi. 
Acting  Secretary. 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Presidential 
Documents 


This  unique  service  provides  up-tcxJate 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
PreskJent,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
ottier  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


(Mm  PracM9M9  Codi' 

*6466 

DYES 


Charge  your  order. 
Ifs  easy! 


Oiargeanlws  may  M  MeplwiMi)  to  flw  GPO  order 
dKk  a  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m 
•Httm  mw  Moflday-rriday  HutaH  iNMiys) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $_ 


subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


.  All  prices  include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  name) 


(Additk)nal  address/attentkm  Nne) 


3.  Please  choose  method  of  payment: 

LH  Check  payable  to  the  Superintendent  of 
Documents 


(Street  address) 


(City,  State,  ZIP  Code) 


1  GPO  Dflpo.«it  Anftount     |     1         1     1     1     1     |-| 

D  VISA  or  MasterCard  Account 

1  M         1  1  1         1  1  1      1 

L 


i. 


(Daytime  phone  including  area  code) 


(CrecM  card  expiretkm  date) 


Thmtk  you  for  your  ordorl 


(Signature)  (Rw.  ^-ao-m 

4.  MaH  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


New  edition  ....  Order  now ! 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Cod/Ziicaf/on  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Ck>dification 
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See  Federal  Mipe  Safety  and  Health  Review  Commission 
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National  Highway  Traffic  Safety  Administration 

RULES 

Fuel  economy  standards: 
Passenger  automobiles — 
1992-1994  model  years;  Rolls-Royce  exemption,  37325 
Motor  vehicle  safety  standards: 
Brake  fluids— 
Brake  fluid  and  hydraulic  system  mineral  oil 
containers;  labeling,  37328 
Nonconforming  vehicles — 
Importation  eligibility  determinations,  37330 
Registered  importers,  37329 
Motor  vehicle  theft  prevention  standard: 
High  theft  Ihies;  listing,  37326 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Snake  River  spring,  summer,  and  fall  chinook  salmon,  and 
Lower  Columbia  River  coho  salmon,  37342 
Permits: 
Marine  mammals,  37342,  37343 
(2  documents) 

National  Science  Foundation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  advanced  driving  simulator;  site  selection,  37376 

Navy  Department 

NOTICES  N 

Environmental  statements;  availability,  etc.: 

Relocatable-over-the-horizon-radar  system;  Amchitka 
Island,  AK,  37346 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  37347 

NeighbortMod  Reinvestment  Corporation 

NOTICES  II 

Meetings;  Sunshine  Act  37402 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act  37402 
Applications,  bearings,  determinations,  etc.: 
Georgia  Power  Co.  et  al..  37379 

Padcera  and  Stockyarda  Adminiatration 

NOTICES 

Central  filing  system:  State  certifications: 
Oklahoma.  37341 


Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Narcotics;  countemarcotics  assistance  to  Mexico,  Colombia, 
Bolivia,  Ecuador,  Jamaica,  and  Belize  (Presidential 
Determination  No.  90-0933  of  August  19, 1990),  37309 

Trading  With  the  Enemy  Act;  authorities  extended 

(Presidential  Determination  No.  90-0938  of  September  5. 
1990),  37307 

Public  Health  Service 

See  Food  and  Drug  Administration 

Resolution  Trust  Corporation 

NOTICES 

Accelerated  resolution  program;  policy  statement  37380 

Securities  and  Excliange  Commission 

NOTICES 

Meetings;  Sunshine  Act  37402 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Lie,  37381 

Midwest  Stock  Exchange.  Inc..  37389 

New  York  Stock  Exchange,  Inc.,  37390 
Self-regulatory  organizations;  imlisted  trading  privileges: 

Chicago  Board  Options  Exchange,  Inc.,  37382 

Social  Security  Administration 

PROPOSED  RULES 

Supplemental  security  income: 
Medicaid  facilities,  individuals  in;  State  supplementary 
payments.  Federal  administration.  37332 

State  Department 

NOTICES 

Claims  against  property: 
East  Germany,  37392 
Nicaragua,  37393 
Meetings: 
International  Radio  Consultative  Committee.  37393 
Oceans  and  International  Environmental  and  Scientific 

Affairs  Advisory  Committee,  37393 
Shipping  Coordinating  Committee,  37393,  37394 
(3  documents) 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Railroad  Administration;  National  Highway 
Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  37394 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  37394 
Hearings,  etc. — 
U.S.-U.S.S.R.  North  Atlantic  combination  service  and 
all-cargo  service  cases,  37395 

Treaaury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37397 
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[FR  Doc.  90-21501 
Filed  9-7-90;  4K»  pi4 
Billing  code  3195-{n-M 


Presidential  Determination  No.  90-33  of  August  19.  1990 

Presidential  Determination  To  Authorize  the  Provision  of  Vital 
Anti-Narcotics  Assistance  to  Mexico,  Colombia,  Bolivia,  Ecua- 
dor, Jamaica  and  Belize 


Memorandum  for  the  Secretary  of  State  and  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  Section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  ("the  Act"),  22  U.S.C.  2318(a)(2),  I  hereby 
determine  that  it  is  in  the  national  interest  of  the  United  States  to  draw  down 
defense  articles  from  the  stocks  of  the  Department  of  Defense,  defense 
services  of  the  Department  of  Defense,  and  military  education  and  training,  for 
the  purpose  of  the  provision  of  countemarcotics  assistance  to  Mexico,  Colom- 
bia, BoUvia,  Ecuador,  Jamaica  and  Belize. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $53.3  million  of  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services  of  the 
Department  of  Defense,  and  military  education  and  training  for  the  purposes 
and  under  the  authorities  of  Chapter  8  of  Part  I  of  the  Act. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  arrange  for  its  pubUcation  in  the  Federal  Regbter. 


THE  WHITE  HOUSE, 
Washington,  August  19,  1990. 
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irR  Doc.  90-2141J 
Filed  9-7-«0;  1:47  pm] 
Billing  code  3195-  0  l-M 


Presidential  Detennination  No.  90-^  of  September  5.  1990 

Extension  of  the  Exerdse  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 

'  Memorandum  for  the.  Secretary  of  State  and  the  Secretary  of  the  Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App.  5(b) 
note),  and  a  previous  determination  made  by  me  on  August  28,  1989  (54  FR 
37089),  the  exercise  of  certain  authorities  under  the  Trading  with  the  Enemy 
Act  is  scheduled  to  terminate  on  September  14, 1990. 

I  hereby  determine  that  the  extension  for  one  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  coimtries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of  Public 
Law  95-223,  I  extend  for  one  year,  until  September  14,  1991,  the  exercise  of 
those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505; 

(3)  the  Cuban  Assets  Control  Regulations,  31  CFR  Part  515;  and 

(4)  the  Foreign  Funds  Control  Regulations,  31  CFR  Part  520. 

The  Secretary  of  the  Treasury  is  directed  to  publish  this  determination  in  the 
Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  September  5,  1990. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appKcaMity  and  legal  effect,  most 
of  which  tin  toyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AQRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  NaSO^ITS] 

Oriental  Fruit  Ply;  Removal  of  a  Portion 
of  Los  Angeles  County  From  the  List 
of  Quarantined  Areas 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
Oriental  fruit  fly  regulations  by 
removing  a  portion  of  Los  Angeles 
County,  California — in  the  Elysian  Park 
area — from  the  list  of  quarantined  areas. 
This  action  is  necessary  to  relieve 
restrictions  that  are  no  longer  needed  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  nonii^iaBted  areas  of  the  United 
States.  The  effect  of  this  action  is  to 
remove  restrictions  imposed  by  the 
Oriental  fruit  fly  regulations  on  the 
interstate  movement  of  regulated 
articles  from  this  formerly  quarantined 
area. 

DATES:  Interim  rule  effective  September 
6, 1990.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  13, 1990. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  Room  866.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
90-176.  Comments  received  may  be 
inspected  at  USDA,  Room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  between 

8  a jn.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT 

Milton  C.  Holmes,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  Room  642, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8247. 
SUPPLEMENTARY  information: 

Background 

The  Oriental  fruit  fly.  Bactrocera 
dorsali's  (Hendel)  (Syn.  Dacus  dorsalis), 
is  a  destructive  pest  of  numerous  frxiits 
(especially  citrus  fruits),  nuts, 
vegetables,  and  berries.  The  Oriental 
fruit  fly  can  cause  serious  economic 
losses.  Heavy  infestations  can  cause 
complete  loss  of  crops.  The  short  life 
cycle  of  this  pest  permits  the  rapid 
development  of  serious  outbreaks. 

We  established  the  Oriental  fruit  fly 
regulations  (7  CFR  301.93  et  seq.; 
referred  to  below  as  the  regulations)  and 
quarantined  an  area  of  Los  Angeles 
County,  California — in  the  West  Covina 
area-^  a  document  effective  on  August 
15, 1989,  and  published  in  the  Federal 
Renter  on  August  21, 1989  (54  FR 
34477-34483,  Docket  No.  89-144).  The 
regulations  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  frvm  quarantined  areas  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States.  The  regulations  also  designate 
soil,  and  a  large  number  of  fruits,  nuts, 
vegetables,  and  berries,  as  regulated 
articles. 

We  have  published  a  series  of  interim 
rules  amending  these  regulations  by 
adding  or  removing  certain  portions  of 
Los  Angeles  and  Change  Counties, 
California,  from  the  list  of  quarantined 
areas.  Amendments  affecting  California 
were  made  effective  on  September  19. 
October  16.  and  October  20. 1989;  and 
on  August  3, 1990  (54  FR  39161-39162. 
Docket  No.  89-170;  54  FR  43037-43038. 
Docket  No.  89-186;  54  FR  43575-43576. 
Docket  No.  89-187;  55  FR  32240-32241. 
Docket  No.  90-149;  and  55  FR  32238- 
32240,  Docket  No.  90-157). 

Based  on  insect  trapping  surveys 
conducted  by  inspectors  of  California 
State  and  county  agencies  and  by 
inspectors  of  the  Ajoimal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  we  have 
determined  that  the  Oriental  fruit  fly  has 
been  eradicated  from  the  Elysian  Park 
quarantined  area  in  Los  Angeles 
Coimty,  California.  The  last  finding  of 


Oriental  fruit  fly  in  this  area  was  made 
on  October  9, 1989. 

Since  then,  no  evidence  of  Oriental 
fruit  fly  infestations  have  been  found  in 
that  area.  We  have  determined  that 
Oriental  fruit  fly  infestations  no  longer 
exist  in  the  Elysian  Park  quarantined 
area  of  Los  Angeles  County,  California. 
Therefore,  we  are  removing  this  area 
from  the  list  of  areas  quarantined 
because  of  the  Oriental  fruit  fly. 

The  only  other  quarantined  area,  an 
additional  portion  of  Los  Angeles 
County  that  includes  Lynwood,  South 
Gate,  Downey,  Paramont.  Compton. 
Willowbrook,  and  Watts,  remains 
infested  with  Oriental  fruit  fly. 

Immediata  Actiim 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment  A  portion  of  Los  Angeles 
County.  California,  in  the  Elysian  Paris 
area,  was  quarantined  due  to  the 
possibility  that  the  Oriental  fruit  fly 
could  be  spread  from  this  area  to 
noninfested  areas  of  the  United  States. 
Since  this  situation  no  longer  exists,  and 
because  the  quarantined  status  of  this 
portion  of  Los  Angeles  County  imposes 
an  unnecessary  regulatory  burden  on 
the  public  we  have  taken  immediate 
action  to  remove  these  restrictions. 

Since  prior  notice  and  other  pubUc 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C  553  to  make  it 
effective  upon  signature.  We  wiU 
consider  comments  that  are  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  docimient  in  the 
Fednral  Register,  including  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  if 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
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effect  on  the  economy  of  less  tfian  $100 
million:  will  not  cause  a  major  increaie 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  sgendes,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effsct  on 
competition,  employment,  investment, 
productivity,  innovatioB.  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  fioreiga- 
based  enterprises  in  domestic  or  export 
maikets. 

For  tfiis  action,  the  Office  of 
Managanent  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order 1229L 

This  regulatioa  affects  the  interstate 
movement  of  regulated  articles  from  a 
poitioB  of  Los  ^igeles  County, 
Califbnda.  in  the  Elysian  Park  area.  It 
appears  that  there  are  aiq>raximately 
234  small  entities  in  this  area  that  amy 
be  affected  by  this  rule.  These  include 
approximately  25  nurseries.  2  citrus 
processing  plants.  1  farmers  mi^cet  1 
community  garden.  5  wholesale  markets, 
and  200  r^ail  fruit/produce  vendors. 

These  small  entities  comprise  less 
than  5  percent  <rf  tfie  total  number  of 
small  entities  that  move  these  articles 
interstate  from  nonqnarantined  areas  in 
California.  In  addition,  diese  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate 
movement  Also,  many  of  die  nurseries 
sell  other  items  bi  additicHi  to  die 
regulated  articles  so  that  the  effect,  if 
any,  of  the  quarantine  on  these  entities 
was  minimal 

The  effect  on  those  few  entities  diet 
do  move  r^nlated  articles  interstate 
was  minimized  by  the  availability  of 
various  treatments  qwdfied  in  Ae 
regulations  that,  in  most  cases,  allowed 
these  small  entities  to  move  regulated 
articles  interstate  %ith  very  little 
additional  cost 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Healdi  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  <m  a 
substantial  number  of  small  entities. 

Papemraxk  Keducdoo  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  VSXL  3501  et 
seq.). 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10il2S  and  is  subject  to 
Executive  Order  12372,  whidi  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Oriental 
fruit  fly.  Plant  diseases.  Plant  pests. 
Hants  (agriculture).  Quarantine, 
Transportation. 

Accordin^y.  7  CFR  part  301  is 
amended  as  follows: 

PART  SOI-OOMESnC  QUARANTINE 
NOTICES 

1.  The  audiority  citation  of  part  301 
continues  to  read  as  follows: 

Antkerily:  7  U.&C  UObb,  ISOdd.  ISOee. 
ISOft  lat  162.  and  184-167: 7  CFR  2.17. 2.51. 
and  371.2(c). 

§301J3-«   (Amandedl 

2.  In  §  301.83-3.  paragraph  (c)  is 
amended  by  removing  die  first 
paragraph  under  "CaUfbmia'*  that 
begins  "Los  Angeles  County— 1.  That 
portion  of  the  county  in  the  Elysian  Park 
area  *  *  *",  and  by  removing  the  "2."  hi 
the  paragraph  that  begins  "2.  That 
portion  of  the  county — including 
Lynwood  •  •  •". 

Done  in  Washiogloa  DC  diia  eth  day  of 
September  19Ba 
Robert  Mdknd. 

Acting  Administrator,  AaimalandPiaat 
Health  Inspection  Service. 
[FR  Doa  90-21260  Filed  e-lO-ea  8:45  am] 


9CFRPart7S 
[Doclwtlto.M-1641 

BruceOoals  m  Cattle,  State  and  Area 
Classlflcatlona 

AQENCv:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTIOIC  Interim  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  catUe  by 
changing  the  classification  of  Nevada 
from  Class  A  to  Qass  Free.  We  have 
determined  that  Nevsda  now  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movemoit  of  catUe  &t>m 
Nevada. 

DATCS:  Interim  rule  effective  September 
6. 199a  Consideration  will  be  given  only 
to  comments  received  on  or  b^ore 
November  13. 199a 
AOORESKS:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  of  written 
comments  to  Regulatory  Analysis  and 


Development  FPD,  APHIS,  USDA. 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  90-164.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141.  South  Building,  14di  Street 
and  Independence  Avenue  SW.. 
Washington,  DC  between  8  ajn.  and 
4:30  pjn..  Monday  duon^  Friday, 
except  holidays. 
POM  nmTNEII  INFORMATION  COMTACR 

Dr.  John  D.  Kopec  Senior  Staff 
Veterinarian.  CatUe  Diseases  and 
Surveillance  StafC  VS.  APHIS.  USDA. 
Room  729,  Federal  Building,  6505 
Belcrest  Road.  HyattsviUe,  MD  20782, 
301-430-6188. 

SUPnmCNTARY  mformation: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  0  CFR  part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  contnd 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A. 
Class  B,  and  Class  C  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  Federal  quarantine. 

The  brucellosis  Class  Ftee 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  catde  for  the  12 
mondis  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Qass  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  catde  interstate 
become  less  stringent  as  a  State 
approadies  or  achieves  Qass  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
maintaining  (1)  a  catde  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  monthr,  (2)  a  rate  of 
infection  in  the  catde  p<qyiilation  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Muket  Catde  Identification 
(Md)  program— a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughtering  establishments)  not  to 
exceed  a  stated  leveh  (3)  s  surveillance 
system  that  includes  testing  of  dairy 
herdb,  participatton  of  all  slau^tering 
establishments  bi  the  MCI  program, 
identification  and  mcmitorfaig  of  herds  at 
high  risk  of  infection— faiclnduig  herds 
adjacent  to  infected  herds  and  herds 


bam.  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  the  herd 
owner  is  notified  of  the  finding  of 
brucellosis  in  a  herd  he  or  she  owns; 
and  (4)  lyiniiniiTp  procedural  standards 
for  administering  the  program. 

Before  the  effective  date  of  this 
interim  rule,  Nevada  was  classified  as  a 
Class  A  State  because  of  its  herd 
infection  rate  and  its  MCI  reactor 
prevalence  rate.  However,  after 
reviewing  its  brucellosis  program 
records,  we  have  concluded  that  the 
State  of  Nevada  meets  the  standards  for 
Class  Free  status. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer.  (2)  maintain  a  12-consecutive- 
month  MCI  reactor  prevalence  rate  not 
to  exceed  one  reactor  per  2,000  catde 
tested  (0.050  percent),  and  (3)  have  an 
approved  individual  herd  plan  in  effect 
widiin  15  days  of  locating  the  source 
herd  or  recipient  herd.  Nevada  now 
meets  the  standards  for  classification  as 
Class  Free. 

Therefore,  ws  are  removing  Nevada 
from  die  list  of  Class  A  States  in 
S  78.41(b)  and  adding  it  to  die  list  of 
Class  Free  States  in  S  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  catde  interstate  from  Nevada. 

Immediate  Actkm 

James  W.  Glosser.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  to  publish  this  interim  rule 
without  prior  opportunity  for  public 
comment  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  catde  from  Nevada. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  commento 
that  are  received  within  60  days  of 
publication  of  diis  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register, 
including  discussion  of  any  commenta 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
commenta.     1 1 

Executive  Older  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 


not  a  "major  rule."  Based  on  infoimation 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  casta  or  prices  for  consumers, 
individual  industries,  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
sipiificant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  vxpoH 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  ita 
review  process  required  by  Executive 
Order  12291. 

Catde  moved  interstate  are  moved  for 
slatighter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  die  status  of 
Nevada  from  Class  A  to  Class  Free 
reduces  certain  testing  and  other 
requiremento  governing  the  interstate 
movement  of  catde  from  Nevada. 
Testing  requiremento  lot  catde  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlota  are  not  affected  by 
this  change.  Catde  from  certified 
brucellosis  free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Nevada,  as  well  as 
buyers  and  importers  of  Nevada  catde. 

This  action  could  affect  an  estimated 
1,700  cattle  herds  in  Nevada,  98  percent 
of  which  are  owned  by  small  entities. 
Most  of  these  herds  are  not  certified- 
free.  Test-eligible  catde  offered  for  sale 
from  other  than  certified-free  herds  must 
have  a  negative  test  under  present  Class 
A  status  regulations.  Last  year  Nevada 
tested  16,249  catde  for  change-of- 
ownership.  This  testing  cost 
approximately  $7  per  head,  or  $113,743. 
If  change-of-ownership  testing  is 
distributed  equally  among  aU  herds 
potentially  affected  by  this  regulation. 
Class  Free  status  could  save  each  herd 
owner  approximately  $67  per  year. 

Therefore,  we  have  determined  that 
changing  Nevada's  brucellosis  status 
will  not  significanUy  affect  market 
patterns,  and  will  not  havie  a  significant 
economic  impact  on  the  small  entities 
affected  by  this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
detennined  that  this  action  will  not  have 
a  fignifirjint  ecouomic  impact  on  a 
substantial  number  of  small  entities. 

Papwwodk  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requiremento  under  the  Paperworic 


Reduction  Act  of  1980  (44  U3.C  3501  et 
seq.). 

Execudve  Older  12S72 

Thto  program/activity  to  listed  in  die 
Catalog  of  Federal  Domestic  Asstotance 
under  10X)25  and  to  subject  to  Executive 
Order  12372,  v^ch  requires 
intergovernmental  consultation  with 
State  and  local  offidato.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjecto  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis.  Catde. 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  78  as  follows: 

PART  79-BRUCELLOSIS 

1.  The  audiority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C  lll-114a-4, 114g.  115, 
117, 120, 121. 123-126, 134b.  1346  7  CFR  2.17, 
2.51,  and  371.2(d). 

{78.41    [Amended] 

2.  Section  78.41,  paragraph  (a)  to 
amended  by  adding  "Nevada," 
immediately  after  "Montana,". 

{78,41    [Amended] 

3.  Section  78.41,  paragrsph  (b)  to 
amended  by  removing  "Nevada,". 

Done  in  Washington,  DC  tliis  6th  day  of 
September  1990. 
Robert  MeDand, 

Acting  Administrator,  Animal  and  Kant 
Healdi  Inspection  Service. 
(FR  Doc.  90-21262  FUed  9-10-eO;  8:45  am] 


DEPARTyENT  OF  TRANSPORTATION 

Feddrai  Aviation  Admintofration 

14  CFR  Part  39 

[Docket  No.  SO-ANE-ai;  Amdt  89-87181 

AlrworthlnMa  Dfarecttvea;  Oendral 
EldCtrlc  CompMiy  (QE)  CFft-50/-45 
SdriM  Turbofan  Enginea 

aocncy:  Federal  Aviation 
Admintotintion  (FAA),  DOT. 

ACnow:  Final  rule. 

summary:  Thto  amendment  adopto  a 
new  airworthiness  directive  (AD), 
applicable  to  GE  CF&-50/-45  series 
engines,  which  requires  removal  of 
certain  high  pressure  turbine  (HPT) 
stage  one  didcs.  Thto  amendment  to 
prompted  by  one  uncontained  HPT  stage 
one  disk  fracture,  and  six  additional 
disks  found  cradced  during  inspections, 
llito  amendment  to  needed  to  prevent 
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unoontained  engine  falhire,  emergency 
takeoff  abort,  and  potentially  significant 
aircraft  damage. 

Khnctm  OATB  October  l.  I99a 
AOOMSan:  Hie  applicable  service 
infonnatua  may  be  obtained  from 
General  Electric  Aircraft  Engines.  CFB 
Distribution  Oak.  Room  132.  Ill 
Merdiant  Street.  CSncinnati.  Ohio  4S24a 
lliis  information  may  be  examined  at 
die  Federal  Aviation  Administration 
[FAA).  OfBca  of  the  Assistant  Chief 
Counsel  12  New  Rnglond  Executive 
Park.  Buriingtoo.  Massachusetts  01803. 
rem  wwtim  mronumoH  com/kcr. 
Thomas  Boudreao.  Engine  Certification 
Kanch.  ANE-142.  En^ne  Certification 
OtRoe,  Engine  and  lYopeller  Directorate. 
Aircraft  Certification  Service.  Federal 
AviatioB  Admioistration.  New  En^and 
Region.  12  New  England  Executive  Park, 
Buriingtoo.  Massachusetts  01803: 
telephone  (BIT)  273-7096. 
aUPMBKMfTAllV  W^OWIUTIOW:  There 
has  been  one  uncontained  HFT  stage 
one  disk  fracture  which  resulted  in  a 
higji  speed  emergency  takeoff  abort 
Uncontained  en^ne  fragments  damaged 
the  aircraft  wing  and  horizontal 
stabilizer,  and  caused  separation  of  both 
engine  core  cowls.  The  takeoff  abort 
braking  action  resulted  in  die  main 
landing  gear  tires  being  blown. 

The  fractured  disk  and  six  additional 
disks  found  cracked  during  inspections 
were  determined  to  have  low  qrcle 
fatigue  (LCF)  crack  origins  at  the  inside 
fillet  radius  of  the  did(  forward 
embossments.  R^ned  stress  analyses 
have  revealed  substantially  higher 
embcMsment  stresses  than  were 
originally  predicted  Craisequently, 
certain  HFT  stage  one  disks  are 
susceptible  to  LCF  failure  prior  to 
reaching  their  published  time  limits. 

The  amendment  requires  the  removal 
of  affected  disks.  This  amendmant  also 
provides  a  removal  from  service 
schedule  for  those  affected  disks  near  or 
exceeding  die  tninimiim  calculated  time 
to  LCF  crack  isttiation. 

Since  tUs  condition  is  likely  to  exist 
or  develop  on  other  en^nes  of  die  same 
type  desiyi.  diis  AD  requires  removal  of 
certain  HFT  stage  one  dirics  installed  on 
(X  CF6-60/-45  series  engines. 

Since  a  situation  exists  diat  requires 
Ute  immediate  adoption  of  this 
regulatiaB.  It  is  found  diat  notice  and 
public  procedure  hereon  are 
impracticaUe.  and  good  cause  exists  for 
malring  fbi»  amendment  effective  in  less 
than  do  days. 

TIm  reguatiaas  adopted  herein  win 
not  have  s«ibstantial  direct  effects  on  die 
States,  on  the  reUtionddp  between  die 
national  government  and  the  States,  or 
on  die  distributioD  of  power  and 


responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  suffident  federalisra  indications 
to  warrant  die  preparation  of  a 
Federalisra  Assessment 

The  FAA  has  determined  diat  diis 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  (Mer  12291.  It  is 
impracticable  for  the  agency  to  fiillow 
die  procedures  of  Executive  Order  12291 
with  respect  to  diis  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  2a  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
siffuficant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  this  Rules  Dodcet 

List  of  Sid>jects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  dM  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  Part  39  of  die 
Fedoral  Aviation  Regulations  as  foUows: 

PART39-^AIIEIIDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Aalkaritr  4B  U.S.&  1354(a).  1421  and  1423: 
«  U.S.C  108(g)  (Reviaed  Pob.  L  g7-«49, 
January  12. 1983):  and  14  CFR  11.88. 

S38l13   (Ansndadl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Ganefal  Elactiic  ConqMay:  Applies  to 
General  Electric  ConqMuy  (GE)  CTB-50/-45 
aeries  tuibofan  engines  installed  in.  but  not 
limited  to,  Aiibos  A30S,  Boeing  747,  and 
McDonnell  Dou^  DC-10-15  and  DG-10-80 
aeries  aiictaft  Coiqiliaooa  i*  requirad  aa 
indttcatad,  anieaa  pcevioaaly  aooompHafaed. 

To  prevent  aacantainad  engine  failnra. 
anaifeacy  takeoff  abort  and  potentiaHy 
aignificMut  aiicrafi  H«'"«fl»,  aocoiqtlidi  die 
following: 

(a)  Remove  from  service,  hi^  pressuie 
tmbine  (HFT)  stage  one  didca.  Part  NaaAars 
(P/N)  aZBlMSTFOt  82»Af57P02. 1322M88P04, 
132AfaflP0B,  1322lkn8P07.  flZ8SM31P82. 
8283M56P04.  and  8S83MS8P06,  in  accordance 
with  dw  foBowfaig  acfaedide  baaed  upon  disk 


cydes  since  new  (CSN)  oa  die  effective  date 
of  this  AD: 

(1)  For  diaks  vMck  have  been  operated  in 
CFB-60  series  engines: 

(i)  Remove  withia  100  cycles  m  service 
(OS)  after  tlie  effective  date  of  tliis  AD,  disks 
with  greater  tlian  or  equal  to  7,500  CSN. 

(ii)  Remove  at  die  next  engine  riiop  viait 
but  no  later  Uian  14X»  CIS  lAar  die  effective 
date  of  this  AD  or  prior  to  accumulating  74100 
CSN,  whichever  occurs  first  disks  with 
greater  than  or  equal  to  8.080  C^,  bat  teaa 
than  7.500  CSN. 

(iii)  Remove  at  die  next  engine  shop  visit 
alter  accumulating  9JK0  CSS,  bat  im  later 
than  1.S0O  CIS  after  tiw  effective  date  of  tliis 
AD  or  prior  to  accumulating  7jaOQ  CSN, 
whichever  occurs  first  disks  with  greater 
than  or  aqnal  to  4.000  CSN,  but  less  dian 
8,000  CSN. 

(iv)  Remove  prior  to  exceeding  S.500  CSN, 
disks  widi  less  dian  4.000  CSN. 

(v)  Thereafter,  remove  affected  disks  from 
service  and  replace  with  a  serviceable  diak 
prior  to  exceeding  S.800  CSN.  NOTE:  CF8-50 
Series  Sovice  Bi^etin  72-888,  dated 
September  t  lOaa  introdaees  a  new  HFT 
stage  one  (fisk.  P/N  147aiiB6P0Z,  which  has 
ad  FAA  apiwoved  time  limit  of  15X00  CSN. 

(2)  For  di^  whiA  have  been  exclusively 
operated  in  CFB-45  series  engines: 

(i)  Remove  within  100  CIS  after  the 
effective  date  of  this  AD,  disks  with  greater 
than  or  equal  to  8,000  CSN. 

(ii)  Remove  at  the  next  engine  shop  visit, 
but  no  later  dian  1.500  CIS  after  the  effective 
date  of  diis  AD  or  prior  to  accumulating  8,100 
CSN,  whichever  occurs  first,  disks  widi 
greater  than  or  equal  to  8.080  CSN,  but  less 
dian  8,000  CSN. 

(iii)  Remove  at  the  next  engine  shop  visit 
after  accumulating  8,000  CSN,  but  no  later 
than  2J0OO  Cffi  after  the  effective  date  of  diis 
AD  or  prior  to  accumulating  7,500  CSN, 
whichever  occurs  first  disks  widi  greater 
dian  or  equal  to  4,000  CSN,  but  less  dian 
8,000  CSN. 

(iv)  Remove  prior  to  exceeding  6,000  CSN, 
disks  widi  less  dian  4.000  CSN. 

(v)  Thereafter,  remove  affected  didcs  from 
service  and  replace  with  a  serviceable  HA 
prior  to  exceeding  8Xno  CSN. 

(b)  An  engine  shop  visit  for  die  pmpoee  of 
this  AD  is  defined  as  die  inductian  of  tiie 
engine  into  a  shop  for  die  performance  of 
maintenance. 

(c)  Aircraft  may  be  ferried  in  accordance 
widi  die  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  die  AD  can  be  accomplished 

(d)  Upon  admission  of  substantiatiiig  data 
by  an  owner  or  operator  tlirough  an  FAA 
Airworthiness  Inspector,  an  ahemate  mediod 
of  compiiaiMie  wi^  dw  requiiementa  of  diis 
AD  or  ad)astmaot8  to  the  oompHanoe 
adiedole  apedfled  in  diis  AD  may  lie 
approved  ^  the  Manager;  Engiae 
Certificatioa  Offioe,  Engina  and  Piopelltf 
Directorate,  Aircraft  Certification  Service. 
Federi  Aviation  Administration,  12  New 
England  Exscaiiva  Park,  Boriiiigtan, 
Massadittsetts  01803. 

An  persons  affected  by  diis  directive 
who  have  not  already  received  die 
aiqiropriate  sMvice  documents  from  the 


manufacturer  may  obtain  copies  upon 
request  to  General  Electric  Aircraft 
Engines.  CFB  Distribution  Clerk.  Room 
132.  HI  Merdiant  Street  Cincinnati. 
Ohio  45246l  These  documents  may  be 
examhied  at  the  Regional  Rules  Dodcet 
Office  of  the  Assistant  Chief  Counsel 
Federal  Aviation  Administration.  New 
England  Region.  12  New  England 
Executive  Park.  Room  311,  Burlington, 
Massachusetts  01803. 

This  »nMnw<nMint  becomes  e&ctive  on 
Octoberl.  1908. 

Issued  in  BurHngtoo.  Massachusetts,  on 
August  23. 1998. 
)ackA.8aia. 

Manager,  Engine  and  I^vpeller  Directorate. 
Aircraft  Certifloation  Service. 
[FR  Doc.  90-21208  Filed  9-10-00;  &-45  am] 
t  COOS  4S1S-1S-M 


14CFRP»t39 

[Docksl  No.  80-A1IE-09;  Amdt  88-8720] 

AlrworlMMM  DlrecthfM;  OeMTil 
Electric  Company  (QE)  CF6-6  Seriee 
TurtMfM  EnQbiM 

AOENCV:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Final  rule. 


;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  GE  CFB-B  series  engines, 
which  reduces  die  low  cyde  fatigue 
(LCF)  retirement  fives  foj  certain  low 
pressure  tuibfaie  rotor  (LPTR) 
components.  The  AD  also  provides  a 
removal  schedule  for  those  affected 
parts  with  reduced  LCF  retirement  lives. 
This  amendment  is  prompted  by  ei^t 
LPTR  stage  two  disks  found  cracked 
during  inspecticm.  and  by  refined  life 
analyses  which  have  revealed  minimum 
calculated  lives  si^adficantiy  lower  than 
published  limits.  The  amendment  is 
needed  to  prevent  LCF  failure  of  certain 
LPTR  components  which  could  result  in 
uncontained  engine  failure  and  aircraft 
damage. 

i  otcn:  October  15.  lOOa 


:  The  applicable  service 
information  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CFB 
Distribution  Cleric  Room  132,  111 
Merdiant  Steeet  Cincinnati,  Ohk>  45246. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration. 
Offioe  of  the  Assistant  Chief  Counsel  12 
New  En^and  Executive  Park. 
Burlington.  Massachusetts  01803. 
WW  tWnWW  WP0I10TI0II  COWTACr 

Thomas  Boudreau.  Engine  Certification 
ftandt  ANB-142,  Engine  Certification 
Office.  Engine  and  Ropeller  Directorate. 
Aircraft  Certification  Service.  Federal 


Aviation  Administration.  New  En^and 
Region,  12  New  En^and  Executive  Park. 
Burlingtcm,  Massadiusetts  01803; 
telephone  (617)  273-7096. 
•UPPtEMENTAIIV  MFORMATKM:  A 
proposal  to  amend  part  38  of  die  Federal 
Aviation  Regulations  to  indude  an 
airworthiness  directive  (AD),  applicable 
to  GE  CF6-6  series  turbofan  engines, 
which  requires  reduction  of  the  LCF 
retirement  lives  for  certain  IPIR 
components,  was  published  in  die 
Federal  Rqjster  on  May  30. 1990  (55  FR 
21884). 

The  proposal  was  prompted  by  eight 
LPTR  stage  two  disks  found  cracked  at 
the  forward  flange  cooling  air  slots.  A 
study  using  iqxiated  analyses  for  the 
LPTR  stage  two  disk  and  other  LPTR 
components  has  revealed  minimum 
calculated  lives  which  are  significandy 
lower  than  published  limits.  The  AD  is 
needed  to  prevent  LCF  failure  of  certain 
LPTR  con^ionents  which  could  result  in 
uncontained  engine  failure  and  aircraft 
damage. 

Interested  persons  have  been  affcMded 
an  oiqiertunity  to  partidpate  in  the 
making  of  this  amendment  Due 
consideration  has  been  givra  to  the 
comments  received  Two  comments 
were  received  concerning  the  proposed 
nde. 

Two  commenters  stated  that  the 
proposed  removsl  from  service  sdieduk 
for  the  LPTR  stage  one  disk  was  too 
restrictive.  Both  commenters  requested 
a  tOOO  cyde  extensioo  to  the  uppermost 
removal  threshold 

The  FAA  concurs  with  these 
commenters.  The  uppermost  removal 
threshold  for  Uie  LPTR  stage  one  disk 
was  chosen  to  predude  a  disk  faUure.  A 
statistical  analysis  of  an  UXO  cyde 
increase  to  the  iqipermost  removal 
direshold  indicates  the  level  of  safety 
establiijied  in  the  proposal  is 
maintained  Also,  by  eliminating 
^proximately  30  forced  engine 
removals,  the  1.000  cyde  increase  will 
significandy  reduce  the  econinnic 
impact  of  the  AD.  Consequendy.  this 
cooqiliance  relaxation  is  induded  in  the 
AD. 

Since  issuance  of  die  proposal  die 
FAA  has  discovered  that  the  LPTR  stage 
two  disk  replacement  program 
inadvertentiy  contained  no  provision  to 
replace  affected  disks  with  future  FAA 
approved  disks.  Therefore,  the  provision 
to  allow  affected  disks  to  be  replaced 
with  future  FAA  approved  diaks  is 
induded  in  die  AD.  Also,  the  regulatory 
evaluation  has  been  revised  based  iqxm 
additional  information  received  since 
isstiing  the  proposal 

After  review  of  the  available  data, 
including  the  comments  noted  above. 


die  FAA  has  determined  ftat  air  safety 
and  die  public  Intacest  saqoire  the 
adoption  of  the  rule  Witt  ths  changes 
previously  described  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
dieAO. 

There  are  amntndmately  412  CZ  CFB- 
6  series  engines  off  the  affected  design  in 
the  domestic  fleet  It  is  estimated  diat 
ten  of  diese  engines  wall  be  foroad 
removed  at  a  total  cost  of  MMUXIO.  Alsa 
the  total  domestic  cost  inqiact 
associated  with  retiring  the  affected 
LPTR  components  prior  to  exceeding 
their  current  pubtished  time  limits  is 
estimated  to  be  $14,400/100.  Based  on 
these  figures,  the  total  cost  biqwct  of  the 
AD  on  the  United  States  eoonooiy  is 
estimated  to  be  $15,300J00. 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effe^  on  the 
States,  on  the  rdationship  between  the 
national  government  and  the  States,  or 
on  the  distributitm  of  power  and 
responsibilities  among  the  various  levels 
of  government  Tlierefoie.  in  accordance 
witii  Executive  Order  12612,  it  b 
determined  that  this  final  rule  does  not 
have  suffident  fednaUnn  implicatians 
to  warrant  die  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  dds  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  122B1;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Poddes  and  Procedures  (44 
FR  11034.  February  28. 1978):  and  (3)  wtil 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act 
A  final  evaluation  has  bisen  inepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  ft  may  be  obtained 
from  the  Rules  Docket 

List  off  Sobiscls  In  14  CFR  Fart  M 

Air  tranqiortation.  Aircraft  Aviation 
safety,  Safety. 

AdoplkM  of  Oa  Amendmsnt 

Accordingly,  pursuant  to  die  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  SO  of  die  Federal 
Aviation  Regulations  as  ioUowc: 

PMKTW    [AMFUnFOl 

1.  The  authority  dtatlon  for  part  90 
oontfaiaes  to  read  as  follows: 

Autihsclty:  40  U JLC 1354M,  1421  and  142S. 
48  U.8.a  108(g)  (loriaed  IHib.  L  87-448, 
lanoaiy  12. 198^  and  14  CFR  11.88. 
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2.  Section  39.13  it  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 


I  Elaclik  rrf'V^  ^ipUes  to 
General  Bectric  Company  (GE)  CFB-S 
turbofan  engine*  instaUed  on,  but  not 
limited  to.  McDonnell  Douglas  DC-10-10 
aiicrafL  Compliance  is  required  as 
indicated,  unless  already  accomplished. 
To  prevent  low  cycle  fotigne  (LCF)  failure 
of  die  low  pressure  turbine  rotor  (IITR)  stage 
one  disk,  LPTR  stage  two  disk,  and  LPTR 
forward  shaft,  which  could  result  in 
nncontained  engine  failure,  accomplish  the 
following: 

(a)  Ronove  from  service,  LFTR  stage  one 
disks.  Pert  Numbers  (P/N)  9eeOM78P02, 
MBOMTePOa,  SeSOMTePOS.  and  9078M51P01.  in 
accordance  with  die  following  schedule 
based  upon  disk  cycles  since  new  (CSN)  on 
the  effective  date  of  this  AD: 

(1)  Remove  within  400  cycles  in  service 
(OS)  after  the  effective  date  of  this  AD,  disks 
with  greater  than  or  equal  to  19.600  CSN. 

(2)  Remove  at  the  next  LFTR  overhaul  after 
the  effective  date  of  this  AD,  but  no  later 
than  4.500  CIS  after  the  effective  date  of  this 
AD  or  prior  to  accumulating  20.000  CSN, 
whichever  occurs  first  disks  with  greater 
than  or  equal  to  laTOO  CSN,  but  less  than 
19.600  CSN. 

(3)  Remove  within  4,500  CIS  after  the 
effective  date  of  diis  AD,  disks  widi  greater 
than  or  equal  to  6,200  CSN,  but  less  than 
laTOOCSN. 

(4)  Remove  prior  to  exceeding  10,700  CSN, 
disks  widi  less  than  6,200  CSN. 

(5)  Thereafter,  remove  disks  from  service 
and  replace  with  a  serviceable  disk  prior  to 
excee<hng  laTOO  CSN. 

(b)  Remove  from  service,  LFTR  forward 
shafts.  P/N  9e0(Af90PO4.  SeOtAttOPOS, 
geO(Al90P07. 9174M87P02.  and  S174M87F04,  in 
accordance  with  the  following  schedule 
based  upon  shaft  CSN  on  the  effective  date  of 
this  AD: 

(1)  Remove  widiin  400  CIS  after  die 
effective  date  of  diis  AD.  shafts  widi  greater 
dian  or  equal  to  19,600  CSN. 

(2)  Remove  at  die  next  LFTR  overiiaul  after 
the  effective  date  of  this  AD,  but  no  later 
than  4,500  CIS  after  the  effective  date  of  this 
AD  or  prior  to  accumulating  20,000  CSN, 
whichever  occurs  first,  shafts  with  greater 
than  or  equal  to  15,000  CSN  but  less  than 
18,000  CSN. 

(3)  Remove  widiin  4,500  CIS  after  die 
effective  date  of  this  AD,  shafts  with  greater 
than  or  equal  to  10,500  CSN,  but  less  than 
154100  CSN. 

(4)  Remove  prior  to  exceeding  15,000  CSN, 
shafts  with  less  dian  lasoo  CSN. 

(5)  Thereafter,  remove  shafts  from  service 
and  reiriace  with  a  serviceable  shaft  prior  to 
exceedUng  15,000  CSN. 

(c)  Remove  LFTR  stage  two  disks,  P/N 
SeOOMTTPoa.  ge0(Al77P04. 9e9(A477P0e. 
9eeOM77Pll.  nWMMPOX,  9249M4a>02. 
KMtMOPOa,  9240M40P04  and  924gM40P05, 
widi  LFTR  stage  two  disk,  P/N  0eeoM77P14. 
or  later  PAA-approved  replacement  stage 
two  disk,  at  Ae  next  LfTR  overhaul  after  the 


effective  date  of  this  AD,  but  no  later  than 
4,500  CIS  after  the  effective  date  of  this  AD  or 
prior  to  exceeding  die  published  LCF 
retirement  Ufe,  whichever  occurs  first 

Notes:  (1)  For  die  purpose  of  this  AD,  an 
LFTR  ove^ul  is  defined  as  the  induction  of 
the  engine  into  a  shop  where  the  subsequent 
maintenance  entails  LFTR  disassembly. 

(2)  This  action  establishes  the  following 
new  LCF  retirement  lives  which  are 
published  in  Chapter  5  of  the  CF6-6 
Maintenance  and  Shop  manuals: 

(a)  laTOO  cylces  for  LPTR  stage  one  disks, 
P/N  9e9QM76P02, 909QM7aP03. 9eOQM7eP08 
and9079M5lP01. 

(b)  15,000  cycles  for  LFTR  forward  shafts, 
P/N  9B0(MXiPfA.  9e00M90PD5,  geeOM90P07. 
9174M87F02  and  9174M87P(M. 

(3)  CF-6  Series  Service  Bulletin  (SB)  72-044 
introduces  a  new  LFTR  stage  one  disk.  P/N 
g079M5lP03,  which  has  an  FAA  approved 
LCF  retirement  life  of  2a000  CSN. 

(4)  CFB-6  Series  SB  72-945  introduces  an 
FAA  approved  rework  procedure  for  the 
affected  LPTR  forward  shafts  to  increase  the 
FAA  approved  LCF  retirement  life  to  20,000 
CSN. 

(d)  Aircraft  may  be  ferried  m  accordance 
with  the  provisions  of  FARs  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
AJrworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance 
(schedule)  times  specified  in  this  AD  may  be 
approved  by  the  Manager,  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Buriington, 
Massachusetts  01603. 

All  persons  affected  by  tide  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  General  Electric  Aircraft 
Engines,  CFS  Distribution  Clerk,  Room 
132.  Ill  Merchant  Street,  Cincinnati, 
Ohio  45246.  These  documents  may  be 
examined  at  the  Region^  Rules  Docket 
Office  of  the  Assistant  Chief  Counsel, 
New  England  Region,  12  New  England 
Executive  Park,  Room  311,  Burlington, 
Massachusetts  01803. 

This  amendment  becomes  effective 
October  15, 1990. 

Issued  in  Burlington.  Massachusetts,  on 
August  28, 199a 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  90-21200  FUed  0-10-90;  8:45  am] 
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[DociMt  Na  M-ANE-ITi  Amdt  a»-6882] 

Akworthinese  DIreetlvM;  Pratt  & 
Whitney  PW4060.  PW4052.  PW4056, 
PW4060.  and  PW4060A  Turfoofan 
EnQHWS 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnow:  Fmal  rule. 

SUMMANV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  PW4000  series  engines 
installed  on  Boeing  747-400  and  787- 
200/-300  aircraft  which  requires 
modification  of  the  aircraft  engine  idle 
system  wiring  to  preclude  the 
availability  ?f  minimum  idle  inflight 
The  AD  also  requires  deactivation  of  the 
high  pressure  compressor  (HPC) 
secondary  flow  control  valves  by  the 
removal  of  two  tube  assemblies,  in  order 
to  assure  positive  HPC  secondary 
airflow  in  all  operating  conditions.  This 
AD  is  prompted  by  seven  engine  failures 
during  pre-delivery  testing  and  is 
required  to  prevent  HPC  damage  and 
surge  caused  by  excessive  blade/airseal 
interference.  This  condition,  if  not 
corrected,  could  result  hi  HPC  failure 
and  possible  total  loss  of  aircraft  engine 
thrust 
DATES:  Effective  October  1, 1990. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  August  13, 
1990. 

AOORESSES:  The  applicable  service 
information  may  be  obtained  fiom  Pratt 
ft  Whitney,  PubUeation  Department 
P.O.  Box  611,  Middletown.  Connecticut 
06457,  regarding  the  HPC  secondary 
control  valve  deactivation  procedures, 
and  bom  Boeing  Commercial  Airplanes, 
Post  Office  Box  3707,  Seattle, 
Washington  98124-2207,  regarding  the 
modification  of  the  engine  idle  system 
wiring,  or  both  may  be  inspected  at  the 
Regional  Rules  Docket  Room  311,  Office 
of  the  Assistance  Chief  Counsel,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

FOR  RNITMCII  MPORMATKNI  CONTACT. 

Chris  Gavriel  Engine  Certification 
Branch,  ANE-141,  Engine  Certificate 
Office,  Engine  ft  Propeller  Directorate, 
Aircraft  Certification  Service.  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7084. 

SUPPLIMENTAIIV  MPORMATKNC  This 
action  is  prompted  by  five  engine 


failures  while  nndttsoing  pcodudian 
acceptance  testing  at  Pratt  ft  V/faitDey 
test  fadlitie*.  and  by  two  additional 
inflict  engiaa  failares  experienced 
during  a  specialised  fligirt  test  program 
intended  to  corroborate  the  production 
acceptance  test  failures.  All  failed 
engines  exhibit  excessive  HPC  blade  tip 
to  shroud  interference,  resulting  in  a 
substantial  loss  of  outer  shroud  material 
in  the  9th  through  15th  stages  of  the 
HPC.  An  investigation  has  identified 
that  HPC  blade  tip  to  shroud  clearances 
are  insufficient  to  ensure  proper  engine 
operation  during  a  rapid  acceleration  to 
takeoff  power  which  is  preceded  by 
several  minutes  of  operation  at  takeoff 
power  and  mtntnuim  idle  rotor  speed, 
sequentially.  At  minimum  idle  rotor 
speed,  compressor  internal  cooling  flow 
is  insufficient  to  provide  compressor 
rotor  thermal  contraction  and  resultant 
blade/airseal  clearances  necessary 
during  a  subseqjuent  rapid  acceleration 
to  takeoff  power.  For  this  reason,  higher 
inflight  engine  idle  rotor  speeds  are 
needed  to  assure  proper  HPC  bore 
cooling  airflow. 

Additionally,  deactivation  of  the  HPC 
secondary  flow  control  valves  ii 
necassaiy  to  provide  full-time  cooling 
flow  and  preclude  dispatch  with  either 
valve  in  the  closed  position.  No  revenue 
service  engine  failures  have  been 
reported  to  date,  but  die  fh^t  test 
failures  confirm  tiliat  certain  inflict 
operating  profiles  ctm  occtir  whidi 
produce  excessive  blade  tip  to  shroud 
interference.  This  condition,  if  not 
corrected,  can  result  in  HPC  failure  and 
possible  total  loss  of  aircraft  engine 
thrust. 

The  FAA  has  reviewed  and  approved 
Pratt  ft  Whitney  Alert  Service  Bulletin 
(ASB)  A75-62  which  describes  the 
procedure  to  remove  two  pneumatic 
tube  assemblies  and  thus  assure  that  the 
HPC  secondary  flow  control  valves  will 
remain  fixed  in  the  open  position.  The 
FAA  has  also  reviewed  and  approved 
Boeing  Commercial  Airplanes  ASFs 
747-73A20S5  and  767-73A0033,  which 
describe  the  procedure  to  modify  the 
engine  idle  system  wiring  and  thus  limit 
the  engine  idle  to  amnoach  idle  inflight 
without  affecting  the  availability  of 
minimiim  idle  operation  on  the  ground. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  engines  of  die  same 
type  design,  thia  AD  requires 
modification  of  the  engine  idle  system 
Wiring  to  limit  the  engine  idle  to 
approach  idle  inflight  and  deactivation 
of  the  HPC  aeoondary  flow  contrd 
valves  \a  the  open  position  by  removing 
two  pneumatic  tube  assemblies,  in 
accordance  with  the  ASS'S  previously 
described. 


Since  a  situation  exists  diat  roqiwes 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  calendar  days. 

Tlte  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  diat  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  had 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  die  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Ad<^tion  of  the  Ameodmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AaiENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudHMtty:  49  U&C  13S4(a).  1421  and  1423: 
49  U.S.C  100(g)  (Revised  Pub.  L  07-440, 
January  12. 1983);  and  14  CFR  11.80. 

939.13   [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Pntt  ft  WUtaey:  Applies  to  Pratt  &  Whitiwy 

(PftW)  PW4oni  PW40S2.  pwaesa 

PW4000,  and  PW40eOA  turfoofan  engines 
installed  on  Boeing  747-400  and  767- 
200/-Mn  aircraft 

Compliance  is  required  within  30  calendar 
days  after  the  effective  date  of  this 
airworthiness  directive  (AD),  unless  alrae^jr 
accomplished. 

To  prevent  a  high  pressura  compressor 
failun  that  can  cause  an  inflict  shutdowa, 
accomplish  the  following: 

(a)  Remove  tube  assemblies  Part  Number 
(P/N)  52TB37-01  and  P/N  S2T544-01  and 
install  four  cap  connections  P/N  MS8315-06^ 
in  acoordarux  with  the  requirements  of  PftW 
Alert  Service  Bulletin  (ASB)  A7&-«2.  dated 
June  28, 1900. 

NolK  Mo(fification  of  dm  %in  and  W2 
Electronic  En^ne  Control  (EBC)  harness,  as 
referenced  in  paragraph  2.(A).  of  the 
Accomplishment  Instructions  in  die  iiao<n 
noted  ASB,  may  be  advantageous  to  avoid 
EEC  nuisance  messages  oocttrring  in  service 
subsequent  to  the  removal  of  the  tul>e 
assemblies  prescribed  above. 

(b)  Incorporate  the  requirements  of  Boeing 
Commercial  Airplanes  ASB  747-73Aa0SS, 
dated  )iaie  8,  lOOa  on  PW4000  powered 
Boeing  747-400  aircraft  so  that  the  minimoB 
rotational  speed  of  the  low  ivessare  rotor 
inflight  is  limited  to  ApproMch  Idle  rpm. 

(c)  Incorporate  the  requiremects  di  Boeing 
Commercial  Airplanes  ASB  787-73A0033. 
dated  June  S,  1900.  on  PW4000  powered 
Boeing  767-200/-300  aircraft  so  that  the 
minimum  low  pressure  rotor  rpm  inflight  is 
limited  to  Approach  Idle  rpm. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  tiuough  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  <A  this 
AD  or  adjustments  to  the  compliance  times  in 
this  AD  may  be  approved  t>y  the  Manager. 
Engine  Certification  Office.  Engine  ft 
Propeller  Directorate.  Aircraft  CertificatioB 
Service,  Federal  Aviation  Administration.  12 
New  England  Executive  Park.  Burlington. 
Massachusetts  01803.  or  the  Manager. 
Propulsion  Branch.  Seattie  Aircraft 
Certification  Office.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administratioa  1601  Lind 
Avenue  SW..  Ronton.  Washington  98055. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  modification  of  the  engine  idle  system 
and  the  removal  of  the  two  tube  assemblies 
shall  be  done  in  accordance  with  the 
following  Boeing  and  Pratt  ft  Whitney 
documents: 


Ooou- 
mem 
No. 

IS 

laaue/Rev 

CMS 

Boetng 
ASB 
747- 
73A- 
2055. 

M     

Original 

June  a  1990. 
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Doou- 

IMfll 

Na 

Paga 
Na 

laaua/Rm 

Data 

Boaing 

Aa„     . 

Origin^ 

Jurw5,1990. 

AS8 

787- 

73A- 

0033. 

Praaa 

Al 

OrfgM 

Jura  26. 186a 

VM«- 

my 

AS8 

A75- 

VL 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1 CFR  Part  51.  Copies  may  be 
obtained  from  Boeing  Conmierdal 
Airplanes.  Post  Office  Box  3707.  Seattle, 
Washington  98124-2207.  regarding  the 
modification  of  the  engine  idle  system 
wiring  system,  and  from  Pratt  & 
Whitney,  Publication  Department.  P.O. 
Box  611,  Middletown.  Connecticut  06457, 
regardiiQ  the  HPC  secondary  flow 
control  valve  deactivation  procedures. 
Copies  may  be  inspected  at  the  Regional 
Rules  Docket.  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlingtoa  Massachusetts  01803,  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street.  NW.,  Room  8301.  Washington. 
DC  20591. 

Issued  in  Buriington.  Massachusetts,  on 

August  2a  i9ga 

JackASaiB. 

Manager,  Engine  »  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc  90-21207  Filed  9-10-00;  8:45  am] 
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14  CFR  Part  71 

[  Airspaca  Docket  Humbar  M-ACE-02] 

Designation  of  Transition  Area; 
Osceola.  lA 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

Acnow;  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  a  700-foot 
transition  area  at  Osceola,  Iowa,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  die  Osceola,  Iowa, 
Municipal  Airport,  utilizing  the  Des 
Moines  VORTAC  as  a  navigational  aid. 
VPECnvi  OATi:  090lU.tCM  February  7. 
1991. 

PON  RMTHCM  MMMIMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist. 
System  Management  Branch.  Air  Traffic 
Division,  ACE-530,  FAA,  Central 


Region.  601  East  12th  Street  Kansas 

aty,  Missouri  64106.  Telephone  (816) 

426-3408. 

SUPPLEMOrrANV  wraNMATION: 

History 

On  May  24. 1990.  die  FAA  published  a 
Notice  of  Proposed  Rulemakiioig  which 
would  amend  Section  71.181  of  part  71  of 
the  Federal  Aviation  Regulations  so  as 
to  designate  a  transition  area  at 
Osceola,  Iowa  (55  FR  21389). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking  preceding 
by  submitting  written  comments  on  the 
proposal  to  the  FAA.  No  objections 
were  received  as  a  result  of  the  Notice 
of  Proposed  Rulemaking.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  Notice. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.eF,  dated  January  2, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700-foot  transition  area  at  Osceola, 
Iowa.  To  enhance  airport  usage,  a  new 
instrument  approach  procedure  is  being 
developed  for  the  Osceola  Municipal 
Airport,  Osceola,  Iowa,  utilizing  the  Des 
Moines  VORTAC  as  a  navigational  aid. 
This  navigational  aid  will  offer  new 
navigational  guidance  for  aircraft 
utili^ng  the  airport  The  establishment 
of  a  new  instrument  approach  procedure 
based  on  tlds  navigational  aid  entails 
designation  of  a  transition  area  at 
Osceola,  Iowa,  at  and  above  700  feet 
above  ground  level  within  which  aircraft 
are  provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal  operation 
and  wUle  transiting  between  the 
terminal  and  en  route  environment  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  instrument 
fli^t  rules  (IFR)  from  other  aircraft 
operating  under  visual  flight  rules  (VFR). 
lliis  action  will  change  the  airport 
status  from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation— (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DCTT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— OESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  VJ&.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(8) 
(Revised  Pub.  L  97-440,  January  12, 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

Osceola  Munidpal  Aiipoct  Iowa  [New] 

That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  S-mile  radius 
of  the  Osceola  Municipal  Airport  (lat 
41°03'08"  N..  long.  93*41'22"  W).  and  within 
4.5  miles  each  side  of  the  006*  bearing  from 
the  airport  extending  from  the  5-mile  radius 
to  11.5  miles  north  of  the  airport  excluding 
the  portion  that  coincides  with  the  Des 
Moines,  Iowa,  transition  area. 

Issued  in  Kansas  City,  Missouri,  on  August 
23. 1990. 

Doo  A  Peterson. 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 
(FR  Doc.  90-21211  Fded  9-10-00;  8:45  am] 
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14CFRPart71 

(Airspaca  Docket  Na  90-ASO-91 

Revision  of  Control  Zone  and 
Transition  Area;  Tupelo.  MS 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  revises  the 
Tupelo,  MS,  control  zone  and  transition 
area  by  eliminating  an  arrival  area 
extension  to  the  southwest  which  is  no 
longer  required  for  airspace  protectioti 
of  instrument  fli^t  rules  (IFR)  aircraft  It 
also  eliminates  die  700-foot  transition 
area  aroimd  die  Industrial  Air  Paric 
Airport  since  it  is  no  longer  served  by  an 
instrument  approach  procedure. 


Additionally,  die  airport  name  is 
corrected  &t>m  C.  D.  Lemons  Munic^ial 
Airport  to  Tupelo  Municipal  Airport-C 
D.  Lemons  Field  and  a  minor  correction 
is  made  to  the  btitude/longitude 
coordinate  position  of  the  airport 
cmcnvi  DATI:  0601  U.tc^  October  18, 
1990. 

PON  niHTHKN  WfDNMATION  CONTACT: 

James  G.  Walters.  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320:  telephone:  (404)  763-7646. 
•U^njOKNTARV  MTONMATIONe 


Histoty 

On  July  17, 1990  die  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Tupelo.  MSk  control  zone  and 
transition  area  (55  FR  29035).  The 
proposed  action  would  eliminate  the 
arrival  area  extension  southwest  of  the 
airport  which  is  no  longer  necessary  for 
airspace  protection  of  IFR  aircraft 
AdcUtionally,  it  would  eliminate  the  700- 
foot  transition  area  surrounding  the 
Industrial  Afr  Patk  Airport  since  it  is  no 
longer  served  by  an  instrument 
approach  procedure  and  the  additional 
controlled  airspace  protection  is  not 
required.  Also,  it  proposed  to  correct  the 
name  of  Tupelo  Airport  to  Tupelo 
Municipal  Airport-C.  D.  Lemons  Field 
and  to  make  a  minor  correction  in  the 
latitude/longitade  coordinate  position  of 
the  airport  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received  Section  71.171  and 
§  71.161  of  part  71  of  die  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  7400.6F  dated  January  2, 
1900 

llieRule 

The  amendsaent  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Tupelo,  MS,  control  zone  and  transition 
area  by  eliminating  the  arrival  area 
extension  southwest  of  the  Tupelo 
Municipal  Airport  and  the  700-foot 
transition  area  surrounding  the 
Industrial  Afr  Paric  Airport 
Additionally,  the  airport  name  is 
corrected  to  Tupelo  Municipal  Airport- 
C  D.  Lemons  Field  and  a  minor 
correction  is  made  to  the  latitude/ 
longitude  coordinate  position  of  die 
airport 


The  Rule 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tedudcal  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  diem  operationally 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  diat  will  oidy  affect  afr 
traffic  procedures  and  afr  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  i^ipact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Psrt  71 

Aviation  safety,  Transition  areas. 

Adtqition  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71-I>ESIGNATK>N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  40  U.S.C  106(g) 
(Revised  Public  Law  97-440,  January  12, 
1963);  14  CFR  11.89. 

Adcqrtion  of  the  Amendment 

{71.171    [Amandsd] 

2.  Section  71.171  is  amended  as 
follows: 

Tiqwlo,  MS  (Revised) 

Within  a  five-mile  radius  of  Tupelo 
Municipal  Aiiport-C  D.  Lemons  Field 
(Utitude  34*ie'00"  N,  Longitude  88*46'11"  W). 
This  control  zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  Notice  to  Airmea  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

13.  Section  71.181  is  amended  as 
follows: 

Tupek>,  MS  ptaviaed] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Tupelo  Municipal  Airport-C  D. 
Lemons  Field  (Latitude  34*16'00"  N.  Longitude 
88'48'11"  W). 

Issued  in  East  Point  Georgia,  on  August  24, 
199a 
Dob  Cast, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc  90-21210  FUed  9-10-90;  8:45  am] 
sauna  oooc  4»io-is-M 
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14  CFR  Part  97 

[Docket  Na  26S23;  AmdL  Na  14841 

Standard  Instrument  ApproMh 


AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  nnal  rule. 


r.  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  is  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
ADOWg—:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the  region 
in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  die  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA-200). 
FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  die  region 
in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
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Paul  J.  Best,  Fli^t  Procedaras  Standards 
Brand!  CAPS-m»  TSrhyrsI  ftoys 
Divisioa,  Fli^t  Standards  Service. 
Federal  Aviattai  Adninistratkm.  80a 
Independence  ATenoe  8W.. 
Wash^StOQ.  DC  20S91:  telephone  ^02) 
287-8277. 

amendment  to  part  97  of  tfae  Federal 
Aviatkm  RcgidatioBS  (14  CFR  pert  97) 
I  ilaMlahsi.  amewlB  inipfmrls  nr 
revokes  Standard  faMtruaeDt  Approadi 
Procedans  (SIAPi).  IW  conplete 
regolatofj  dcacr^rtkio  of  oadi  SIAP  is 
conlainsd  in  ofiiriai  FAA  font 
docBBBsnts  WBIGB  are  mcorpotaiefl  oy 
reference  in  this  asHBwfaiwtf  ^rier  5 
U.S.C  S62(a).  1  CFR  part  51.  and  1 87.20 
of  the  Federal  AviatioB  Regaktions 
(FAR).  The  appticaUe  FAA  Forms  are 
ideatifisd  as  FAAForms  8280-3. 8200-*, 
and  82B0-&  Iflsterials  incorporated  by 
reference  are  evailaUe  far  exandaattai 
or  pordiaae  as  stated  above. 

The  iscfs  eneiber  of  SIAPs.  fteir 
cooqriex  natve,  and  die  need  for  a 
special  format  make  their  verbatim 
publicatim  in  the  Fedanl  Wsijsis' 
expensive  and  impracticaL  Farther, 
airmen  do  not  use  the  tegalatory  text  fd 
the  SIAPs,  but  ref«  to  their  graphic 
depicticm  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  dw  advantages  of  incorporatifm 
by  reference  are  realiied  and 
publication  of  the  comi^te  description 
cf  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  die 
affected  CFR  (and  FAR)  sectiixis,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nambCT. 

This  amencfanent  to  part  97  is  effsctivc 
on  the  date  of  publication  and  cmtahis 
separate  SIAPs  which  have  nmipliaiice 
dates  stated  as  ^active  dates  besed  on 
related  changes  in  the  National 
Airspace  System  or  the  ai^ilication  of 
new  or  revised  criteria.  Some  SiAP 
amendments  may  have  been  prcvioasly 
issued  by  die  FAA  tak  s  National  FU^t 
Data  CsBler  (FDC)  Nodes  to  Aimai 
(NOTAM)  ss  SB  ssaaigeney  action  (d 
immediate  fli^t  safety  rriating  Arecfly 
to  published  asranaudcal  eharls.  The 
drcumstancss  sdddi  crestsd  Ae  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPS,  an 
effective  dais  at  least  30  days  alter 
publicatiaB  is  ptiwidsd. 

Further,  the  SIAPs  coataiiied  iB  diis 
amendment  are  based  on  die  criteria 
contained  in  the  U&  Standard  for 


Teradnal  hstrument  ApproacB 
Procedures  flERPs).  In  devetopiag  these 
SIAPi.  die  TERPSerflHis  were  ^iplled 
to  tte  ooofitions  existiBg  or  antidpated 
at  the  affected  airports.  Because  of  the 
dose  mad  imsMdiate  rriationaldp 
between  these  SIAPs  and  safety  hi  air 
commerce,  I  find  diet  notice  and  puMc 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  inqirecticable,  and 
contrary  to  the  puUic  hiterest  sod, 
v^ers  sppbcable.  that  good  cause  exists 
for  msk^  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  diet  due 
regulatioB  only  involves  an  established 
IxKly  of  tedinical  regulations  for  uriiich 
fiequent  and  routine  amendramts  are 
necessary  to  keep  them  operationally 
current  It  dierefure— (1)  is  not  a  'ina)or 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11084:  February  28. 1979);  and  (S) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impad  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  diis 
amendmoit  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibili^  Act 

List  of  Subjects  in  14  CFR  Part  97 

^jproaches.  Standard  Instrument 
Incorporation  by  reference,  bsued  in 
Washmgton,  DC  on  August  31, 1990. 
Daniel  CBeaudette, 
Director.  Plight  Staadardt  Service. 


Adoption  of  the  i 

Accordingly,  pursuant  to  die  authority 
delegated  to  me,  part  97  of  the  Fedtf  al 
Aviation  Regulations  (14  CFR  part  97}  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approadi  Procedures, 
effective  at  0001  Gjn.t  on  the  dates 
specified,  as  follows: 

PART87-[AIIEIIOEO] 

1.  The  authority  dtation  toe  part  97 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1348. 1354(a).  1421  aod 
ISia  48  U.S.C  106(g)  (Revised  Pub.  L  97-4491 
January  12. 1983);  and  14  CFR  11.49(bK2). 

2.  Part  97  is  amended  as  foDows: 

S97.2S   [Amendsd] 

By  amending:  S  97.23  VOR  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  1 97.2S  LOG,  LOC/DMB. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
i  97.27  NDa  NDB/DME;  §  97.29  US, 
ILS/DMB,  ISMLS,  ML&  MLS/DME, 
MLS/RNAV;  S  97^1  RADAR  SIAPs; 
S  9733  RNAV  9APs:  and  {  97.35 
COPTER  SIAPs,  identified  as  foHows: 


'  *  *  EffKtiv  October  ta^iam 

Daytooa  Beadu  FL— Daytona  Beadi 

RegioBal,  VOR  RWT  Mk  Andt  17 
Daytaaa  Beach,  PL-^Oaytooa  BeeA 

Regional.  LOC  BC  RWT  2SR.  Aadt  14 
Daytona  Baach.  FL-Oaytona  Bm<A 

Regional.  Nin  RWY  7U  Aadt  23 
Daytona  Beach,  FL-^aytona  Beadi 

RegicHial,  ILS  RWY  7L.  Amdt  27 
Kissirainee.  FL — iOssimmee  Muni,  VOR/ 

DMB-A.Amdt7 
naainmne.  FL-tOadmaMa  Maat  NDB  RWY 

15.  Amdt  9 
Kisatenee,  FL— KiaaioiflMe  Mwi.  RNAV 

RWY  15.  Amdt  5 
'  Atlanta,  GA^-Fdton  County  Airport— Browa 

Field,  RADAR-1.  Amdt  18 
Cartersville,  GA— Cartersville,  VOR/Di4&-A, 

Orig. 
Marietta.  GA— Cobb  County— MC  CoDum 

FMd.  LOC  RWY  27,  Amdt.  t 
Glaagow,  KY— Glaagow  Muni,  VCHt/DMB 

RWY7,Ami&S 
Glasgow.  KY-Glasgow  Kfuni.  Si3F  RWY  7. 

AiiidtS 
Glasgow,  KY— Oaagow  Uuai,  NDB  RWY  7, 

Amdt  7 
Baltimore,  MD — Baltimore-Waahingtan  Ind, 

\ORfDME-A.  Orig. 
Bahimore,  MD—Bal^iKRe- Washington  bitl, 

VORfVME  RWY  15L.  Orig. 
Salisbuiy.  NC— Rowan  County,  VCNt-A 

Amdt  7 
Sahsbnry,  NC-Rowaa  County,  VOR  RWY  2. 

AmdtS 
Salisbury.  NC-Rowaa  County,  VOR  RWY 

2a  Amdt  1 
Salisbury.  NC— Rowan  County.  NDB-B. 

Amdt  10 
Minot  ND-Kfinot  Ind,  VOR  RWY  8,  AmA. 

10 
Minot  ND-4bfinot  bitl  VOR  RWY  13,  Amdt 

10 
Minot  ND-lyfinot  bUl.  VOR  RWY  28,  Amdt 

11 
Minot  ND— Minot  Intl.  VCXt  RWY  31.  Amdt 

10 
Lancaster,  PA— Lancaster.  VOR  RWY  8, 

Amdt  18 
Lancaster,  PA— Lancaster,  VOR/DME  or 

TACAN  RWY  8.  Amdt  2 
Lancaster,  PA— Lancaster,  ILS  RWY  8,  Amdt 

13 
Philadelphia,  PA-J>hikdelphia  Intl,  ILS  RWY 

M^Orig. 
n^delphia.  PA-PhiladelpUa  Intl.  ILS  RWY 

9R,  Amdt  7 
Philade^a.  PA— PhiUddpUa  Ind. 

CONVERGING  ILS  RWY  9R.  Amdt  1 
Pittsburgh.  PA-Graater  Pittsburgh  Intl,  ILS 

RWY  lOL,  Amdt  22 
Pittslniigh,  PA— Greater  Plttsbiagh  hid,  n.S 

RWY  28L,  AmdtS 
Pittsburgh,  PA— Greater  Pittsburgh  htl,  S.S  1 

RWY2tf^Amdt4 
Wdtertiora.  SO- Waherboro  Moid.  NDB 

RWY23.AnMto.9 
Amery,  W(-Amary  Muai.  NDB  RWY  18. 

Amdt  4 
Baraboo.  WI— Baraboo  Wisconsin  DeDs, 

VOR-A  Amdt  11 
BoscobeL  WI-BoscobeL  VOR/DME^ 

Amdt3 
La  Cnsse,  ¥VI-La  ChMse  MuBt  VOR  RWT 
IS,  Amdt  27 


La  Crosse,  WI-La  Crosse  Muni,  VOR  RWY 

36,  Amdt  28 
La  Crosse,  WI->La  Crosse  Muni,  NDB  RWY 

IB.  Amdt  IS 
U  Crosse,  Wl-ta  Crosse  Muni,  n£  RWY  18, 

Amdt  16 
Lone  Rock.  WI— Tri-County  Regional  VCMU 

A  Amdt  8 
Lone  Rock,  WI— Tri-County  Regional,  RNAV 

RWY  27,  Amdt  6 
Madison,  Wl-^orey,  RNAV  RWY  12.  Amdt 

3 
Minot,  ND-Minot  bd,  LOC  BC  RWY  13, 

Amdt  6 
Minot  ND-^«Iinot  Ind,  ILS  RWY  31,  Amdt  8 
PUtteville,  WI->Grant  County,  RNAV  RWY 

25,  Amdt  5 
Pwtage,  WI-4>ortage  Muni,  VOR/DME-A 

AmdtS 
Portage,  WI— Portage  Muni,  RNAV  RWY  17, 

AmdtS 
Reedsburg.  Wl-^eedsburg  Muni,  VOR-A 

Amdt  4 
Richland  Center.  WI— Richland,  VOR-A 

Amdt4  I 

*  *  *  Effective  September  2a  1990 

Sanford,  ME— Sanford  Muni,  LOC  Runway  7, 

Orig.,  CANCELLED 
Sanford.  ME— Sanford  Muni.  ILS  Runway  7, 

Orig. 

*  *  *  Effective  August  29, 1990 

Houston,  TX— William  P.  Hobby,  ILS  RWY 
SOL,  Amdt  2 

*  *  *  EffecUve  August  28. 1990 

Nashua,  NH-Aiire  Field.  ILS  RWY  14,  Amdt 

4 
Providence,  RI— Theodore  Francis  Green 

State,  ILS/DME  RWY  34,  Amdt  6 

*  *  *  Effective  August  24, 1990 

Oxnard.  CA— Oxnard,  ILS  RWY  25.  Amdt  7 

*  *  *  Effective  August  23. 1990 

Canton,  GA— Qierokee  County  Airport  NDB 

RWY  4.  Amdt  1 
Dalton,  GA-^«lton  Muni,  LOC  RWY  14, 

AmdtS 
Lawrence,  KS-^3wrence  Munt  RNAV  RWY 

33,  Amdt  3 
KnoxviUe,  TN-McGhee-Tyson,  ILS  RWY 

23R,  Amdt  10 

*  *  *  Effective  August  22. 1990 

Philadelphia.  PA-PhUadelphia  bid,  ILS  RWY 

17,  Amdt  3 
Philadelphia,  PA-4>hUadelphia  Ind. 

CONVERGING  ILS  RWY  17,  Amdt  1 

997.27   [Amentfed] 

Note  at  end  of  S  97.27: 

The  FAA  published  an  Amendment  in 
Docket  No.  283ia  Amdt  No.  1433  to  part 
97  of  the  Federal  Aviation  Regulations 
(VOL  55  FR  No.  168  Page  35300;  dated 
August  29, 1990)  under  {  97.27  effective 
Odober  18, 1990,  which  is  hereby 
amended  as  follows: 

Freemont  NE-^'reemont  Muni,  NDB 
RWY  13,  Amdt  5,  Change  CanceUed  to 


Proposed  Cancelled  EFF  August  23, 
199a 

[FR  Doc.  90-21212  Filed  9-10-00: 8:45  ami 
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FEDERAL  TRADE  COmiiSSION 

16  CFR  Part  305 

Rm3084-AA26 

Rules  for  Using  Energy  Coat  and 
Conaumptlon  Information  Uaed  In 
Labeling  and  Advertlaing  of  Conaumer 


AQENCV:  Federal  Trade  CommissioiL 

AcnoN:  Grant  of  conditional  exemption 
from  the  Commission's  appliance 
labeling  rule. 


r.  The  Federal  Trade 
Commission  grants  a  conditional 
exemption  from  the  labeling 
requirements  of  its  Appliance  Labeling 
Rule  to  And!  Co.,  a  manufacturer  of 
cold-water-heating  dishwashers.  The 
exemption  is  conditioned  upon  Andi 
Co.'8  use  of  an  alternate  label 

EFFECnvc  date:  September  11, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement  Federal  Trade 
Commission,  Washington.  DC  2058a 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  Appliance  Labeling 
Rule  *  requires  that  manufacturers  label 
dishwashers  (among  other  products)  to 
show  the  products'  estimated  annual 
cost  of  operation.  The  manufacturers 
must  determine  operating  costs  by 
testing  the  dishwashers  in  accordance 
with  the  Department  of  Energy's 
("DOE")  test  procedure  for  these 
products.  The  DOE  test  is  written  to 
measure  energy  use  on  the  premise  that 
most  dishwashers  will  use  water  heated 
outside  the  machine  by  either  a  gas  or 
electric  water  heater.  Consequentiy,  the 
label  required  by  the  Commission's  Rule 
is  designed  to  show  two  operating 
costs — one  based  on  heating  the  water 
with  an  electric  water  heater,  and  one 
based  on  heating  the  water  with  a  gas 
water  heater. 

Andi  Co.,  a  domestic  company  that 
imports  dishwashers,  maricets  two 
dishwashers  that  use  cold  water  and 
heat  it  internally,  without  relying  on  hot 
water  from  a  water  heater.  Since  no 
external  water  heater  is  used,  a  dual 
disdosure  of  operating  costs  is 


unnecessary  and  inappropriate  for  these 
cold-water-heating  products.' 

Section  324  of  the  Energy  PoUcy  and 
Conservation  Ad  ("EPCA"),  which 
directs  the  Commission  to  promulgate 
the  Appliance  Labeling  Rule,  requires 
that  aJl  products  covered  by  a  DOE  test 
procedure  be  labeled  in  accordance  with 
the  Commission's  Rule.'  Aldious^  the 
DOE  test  for  dishwashers  assumes  that 
most  models  to  be  tested  will  use 
externally  heated  water,  the  test  does 
have  a  separate  provision  that  allows 
for  measuring  the  energy  use  of  water- 
heating  dishwashers  that  use  cold 
water.  Thus,  Andi  Co.'s  dishwasher  is 
covered  by  the  DOE  test  so  its  energy 
usage  can  be  determined  and  the 
product  must  be  labeled  in  accordance 
with  the  Commission's  Rule. 

Since  the  currentiy  required  label  for 
dishwashers  is  inappropriate  for  Andi 
Co.'s  cold-water-heating  models,  the 
company  asked  that  the  Commission 
approve  an  alternate  label  so  it  can 
comply  with  the  Rule.  Andi  Co. 
submitted  a  sample  of  the  label  it  would 
like  to  use.  The  sample  label  is  the  type 
of  straight  electrical-energy-used 
disclosure  required  on  labels  for  water 
heaters,  refrigerators,  refrigerator- 
freezers  and  freezers. 

Conditional  Exemption 

The  Commission  grants  Andi  Co.  a 
conditional  exemption  from  the 
requirement  that  it  use  the  current  label 
for  dishwashers.  Andi  Co.  remains 
under  the  obligation  to  comply  with  all 
other  requirements  of  the  Appliance 
Labeling  Rule.  The  exemption  is  granted' 
on  the  condition  that  Andi  Co.  label  its 
products  with  a  label  that  follows  the 
current  dishwasher  label  format  except 
all  disclosures  of  and  references  to  the 
cost  of  operation  using  water  heated 
externally  by  natural  or  propane  gas 
should  be  deleted.  The  electrical  cost 
infonnation  should  be  expanded  to 
occupy  the  full  label  as  it  does  on  labels 
for  water  heaters,  refrigerators, 
refrigerator-freezers  and  freezers.  In 
addition.  Andi  Co.  must  make  the  minor 
modifications  discussed  below. 

The  modifications  inform  consumers 
that  the  dishwasher  is  a  cold-water- 
heating  model  and  that  the  range 


>  IS  CFR  part  305  (1990). 


■  During  th*  Appliance  Labeling  Rule  rulemaking 
proceeding,  the  eidstenoe  of  cold-water^heating 
diehwaehm  wae  not  known  to  the  Conunieeion'a 
•tatf  or  raised  by  the  oommenter*.  When  the 
CommiMiao's  Rule  wee  written,  therefore,  the 
diehwaeher  lal>el  «ra«  not  designed  with  them  in 
mind.  Baaed  on  Commiaeioo  etafri  converMtioB 
with  Andi  Ca  and  odien  familiar  with  the  indnetiy, 
die  Commiitioa  l>elievet  that  the  only  cold-water- 
hMting  diahwaahere  l)eing  eold  in  the  United  Sutea 
are  tlioM  imparted  t>y  Andi  Co. 

*  Public  Uw  »«-lA3. 42  US.C.  62M. 
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indiidM  boA  ooM-watcr^Mrtfaag  nd 
conventional  Bodsla.  ^padficaOy.  Ifae 
modtficattoiia  i 


(1)  AAar  tfaa  woid:  INakwaakv"  in  dw 
nppOT  M-knd  cflmv  of  *»  Uri,  to  add  the 

text:  (CoU-WataMlMttag  l^p*):  aad, 

(4  At  Ika  «d  oflte  tnt  iad«  tkB  iaft  ride 
of  tk*  "BBMnCvide'' kfo.  to  add  a  eoouni 
and  te  taxt  and  inciuda  both  oDkMwater- 
haati^Biodda  and  Bodela  naing  extamaUy 
heated  water. 

AH  speoficatkiM  for  te  l^id  sliottld 
be  identical  to  the  ipadficatkma 
reqaired  by  Ae  Appliance  Labding 
Rule.  The  type  ipedficatioaa  for  the  two 
new  oniti  of  text  diacoBaed  above 
ahcHiId  be  the  tame  aa  the  type 
spedficatioiia  for  the  text  that 
inunediataly  precedea  them. 

The  current  raogea  for  dishwashera 
using  externally  heated  water  from  an 
electric  water  heater  ihould  be  the 
ranges  that  appeal  on  thelabeL*  The 
einount  of  electrical  oiergy  used  by 
ccld-water-heating  dishwashers  is 
within  the  range  of  energy  used  by 
conventional  dishwashers  using 
electrically  heated  water.  The  ranges  for 
those  conventiaial  products  are 
appropriate,  there&ure,  for  informing 
consumers  as  to  how  the  cold-water- 
heating  dishwasher  con^mres  to  other 
similar  products,  including  those  that 
use  water  heated  externally  by  an 
electric  water  heater. 

Althou^  the  Commission  is  not 
aware  of  any  other  cold-water-heating 
dishwashers  on  the  mariwt  today, 
besides  thoaa  of  Andi  Co.,  the 
Commission  believes  that  these 
modifications  are  appropriate  for  use 
witfi  an  ootd-water-heating  dishwashers, 
and  not  just  those  marketed  by  Andi  Co. 
Labels  designed  from  these  giddeUnes 
should  be  submitted  to  James  Mills, 
Attorney.  Division  of  Enforcement. 
Fednal  Thide  Commission. 
Washington.  DC  20580  for  clearance 
before  use. 

The  Commission  is  granting  this 
exemption  under  authority  in  section 
1.25  of  Uie  Commission's  Rules  of 
Practice  flS  CFR  1.2S).  Rule  1.20  of  the 
ComraissioD's  Rules  of  Ptactice  (10  CFR 
1.20)  allows  tfie  Commission  to  conduct 
rulemaking  proceedings,  including  the 
granting  of  exenq)tion8,  witfiout  a  notice 
and  comment  pi^od  provided  the 
Commission  for  good  cause  finds  that 
such  a  ptocedare  ia  aot  neceasaiy  to 
protect  iite  pabUc  interest,  which  ttie 
Commission  so  finds  in  this  case.*  The 


Commisaion  believes  the  deeisioa  wfll 

not  adversely  affect  the  public  interest 
or  remit  in  any  ooosuBMr  ii^nry.  To  dte 
contrary,  consumers  will  be  ^veii 
accurate  information  they  need  to 
compare  these  products  with  otfiers  in 
the  marice^lace.  The  conditional 
exemption  will  require  that  the  label 
include  certain  information  to  clarify  the 
type  of  product  that  is  involved  and  oitait 
possible  confusing  or  misleadkig 
information  that  is  irrelevant 

List  of  Subjects  in  16  CFR  Part  SOS 

Advntising,  Energy  conservatian. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

AvdMHity:  Sectkm  3a«  of  Ae  Omgy  Micy 
and  Conservatioo  Act  (Pub.  L  M-183)  (1975), 
as  amended  by  the  National  Eneigy 
Conservation  Policy  Act  (Pab.  L  9»-ei9) 
(1978),  the  Natknal  Apphasoe  Energy 
Conservation  Act.  (Pri>.  U 100-12)  (1987).  aad 
the  National  Appliance  Eaogy  Conservattoa 
Amendments  of  1988.  (Pnb.  L 100-357)  (1988), 
42  U.S.C.  6294:  sec  553  of  the  Administrative 
Procedure  Act.  5  U.S.C  553. 

By  direction  of  the  Commiaaion. 
DoiiaUS.CIaik. 
Secretary. 
(PR  Doc.  90-21288  FQed  9-10-90;  8:45  am] 


Affairs  (HFG-222),  Food  and  Drag 
Administratfon.  S600  Fishers  Lane, 
Rockvflle,  MD  20057, 301-44»-2904. 
In  FR  Doc.  90-10118.  appearing  at 
page  28378  of  the  Federal  Register  of 
Wednesday,  July  11, 1990,  the  f<dowing 
correction  is  made:  On  page  28380.  ki 
the  first  rninmn,  under  aiMndnent  "l" 
in  the  Au^ority.  in  the  second  line, 
foUowing  "500^"  add  "507.". 

Dated:  August  31, 1990. 
Alan  L.  Hoetftag. 

Acting  Astodata  Coauniaaioner  of  Regulatory 
Affaire. 

[FR  Doc  90-21220  Piled  9-10-«0;  a;46  am] 
:4« 
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DEPARTMEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[DockatNa  8911-0118] 

Technical  RevWon  m  llw  RoguMiono 
Governing  Drug  Maelor  Fie 
Submissione;  Correction 

aqemcy:  Food  and  Drug  Adminiatratian. 

HHS. 

ACnOHt  Final  rule;  ggrectimi. 

SUMMAirr:  The  Food  and  Drug 
Adminiatration  (FDA)  is  correcting  a 
final  rule  published  in  the  Federal 
Regirter  of  July  11. 1900  (55  FR  28378), 
that  made  minor  revisions  to  the  rules 
governing  the  submission  to  FDA  of  drug 
master  files  (DMFs)  in  stq;>port  of 
investigational  and  marketing 
applications  for  human  drugs.  FDA  ia 
correcting  an  error  that  was  made  in  the 
authority  citation  for  21  CFR  part  314. 
FOn  nmTMCR  OVOMUmOM  OOMT ACR 
Robin  F.  Thomaa.  Office  of  Regdatory 


CommiMion't  Octaoa  Rut*  to  Gllbatca.  fate  hi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  22S 

[FRL-3828-6] 

Ocean  Dumping:  Dealgnoten  Of  a  sue 
Located  Offshore  of  Port  Isabel.  TX 

aqcncy:  Eavironmental  Protection 

Agency  (EPA). 

ACnOH;  Final  rule. 

suNiaaARY:  EPA  today  designates  a 
dredged  material  disposal  site  located  in 
the  Gulf  of  Mexico  offshore  of  Port 
Isabel,  Texas  for  Ae  c<mtinued  (fisposal 
of  material  dredged  from  the  Brazos 
Island  Harbor  Entrance  Channel.  This 
action  is  necessary  to  provide  an 
acceptable  ocean  dunqitng  site  for  the 
current  and  future  disposal  of  this 
material.  This  final  site  designation  is 
for  an  indefinite  period  oi  time.  The  site 
is  subject  to  monitoring  to  insiure  diet 
unacceptable  adverse  environmental 
impacts  do  not  occur. 
DATES:  This  designation  shall  l>ecome 
effective  October  11, 1990. 
ADOnstatO:  Norm  Thomas.  Chief. 
Federal  Activities  Branch  (OE^  U.S. 
EPA.  1445  Ross  Avenue,  Dallas.  Texas 
75202-2733.  The  file  supporting  Ais 
designation  and  the  letters  *A  conmient 
are  available  for  public  inspection  at  the 
following  locations:  EPA,  Region  0, 1445 
Ross  Avenue,  9th  Floor,  Dalla8.Texas 
75202.  Corps  of  Engineers.  Galveston 
District,  444  Barracuda  Avenue, 
Galveston.  Texas  77550. 
FOW  FUIITMMI  WPOIBiATIOtt  COWTACT? 
Norm  Thomas  214-055-2280  or  FTS-2S5- 
2260. 
SUPPI^MCNTAICV  INTOIIMATIOIC 

A.Back9oand 

fiaotinn  in9frl  nf  thn  Marins 


et  seq.  ("the  Adt\.  givas  the 
Adoiaialralaref  £nA  (he  authoi^  le 
designate  sites  where  ooeae  daao^i^g 
may^fennittad  Qa  December  a. 
1980.  the  Adaaintsliater  dnlpgated  the 
authori^  to  destgnate  ocean  duaopiag 
sites  to  the  Regional  Adaoixiisb-ator  of 
the  Region  in  whkii  dieaiti  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

TTieEPA  Ocean  Duoqung  Regulations 
(40  CFR  chapter  L  aubchaper  H.  i  228.4) 
state  that  ocean  temping  sites  wiD  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  Interim  and  Final 
Ocean  Dumping  Sites"  was  published  on 
January  11. 1977  (42  FR  2461  et  seq.). 
That  list  established  fiie  Brazos  I^and 
Harbor  site  as  an  interim  site  for  die 
disposal  of  material  dredged  from  Qie 
entrance  diannel.  In  January  1980.  &e 
interim  status  of  tiie  site  was  extended 
indefinitely. 

B.  nS  DaaaiarMnt 

Section  lQ2(2Kc)  of  the  National 
EnvironmeRtai  Peiicy  Act  of  1960. 42 
U.S.C  4321  et  eeq.  (""NEPAT  requiies 
that  Federd  agencies  prepare        ^^ 
Environmentd  faipact  Statements  (EB) 
on  proposals  foff  taaior  Federal  actions 
significaiitfy  affeutiug  the  quality  of  Ifae 
human  eovironmeHL  Wlifle  NEPA  does 
not  ai^ly  to  EPA  activities  of  tfiis  Xy^, 
EPA  Ims  vohmtarily  ooraraitted  to 
prepare  EIS  in  oonnection  with  ocean 
dumping  site  deai^atioiiB  aodi  as  this 
(39  FR  16186.  May  7, 1974). 

EPA  has  prepared  a  Final 
Environmental  Impact  Statement 
entitled  *%wfrasuDental  Impact 
Statement  (EB)  for  the  Brazoa  feland 
Harbor  Dredged  Materia  Dispaaal  ate 
Designattoa."  Qa  July  IS.  ma  a  nofice 
of  availability  af  Ifae  Find  BS  far  puWc 
review  and  cnmmantwaa  published  in 
the  FiBdMal  Ra^Merllie  pofatic 
comment  period  en  diis  Final  BB  doeed 
on  August  13.  IMe.  No  ooouaent  tetters 
were  received. 

In  accordance  with  11k  reqnremenls 
of  eectien  7  of  the  Endaagend  Species 
Act.  EPA  has  prepared  ■  faiolngioal 
assessment  cBnoeaniag  the  ia^MCt  of 
site  deaigaetion  on  endangeied  end 
threatened  apedaa  ftst  aany  be  present 
in  the  pwjacterea.  EPA  has  detennined 
that  no  adverae  eSact  wiH  tesalt  end 
has  psovided  ttsdetenmnatioo  and 
•aaeasment  to  the  National  Marine 
Fisheries  Service  {»MF!^  fiy  letter 
dated  Aii^ntt  l/«  1990.  NkVS  ooDCiBred 
with  EI^'s  detetminatiea  of  ne  adverse 
effect 

The  action  dinDusaed  ia  the  EIS  ia 
designatian  forHjeatiaBinB  use  of  an 
ocean  -^'rr""'  aite  for  dredged  matertaL 


location  larooaen  diapnaai.  Ihe 

appropriateneas  nf  4Maa 

df  termined  on  a  case  by  case  baaia. 

The  EIS  diacusaed  the  need  for  the 
action  aad  exastiaed  ocean  disposal 
sites  and  alternatives  to  the  praposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  die  Coips  of 
Engineers  (COE)  and  the  analysis  was 
updated  in  this  Final  EIS.  l^e  nearest 
available  land  disposal  area  is  82  acres 
in  size  and  is  located  3  miles  away  frtMn 
the  seaward  aid  of  the  prefect.  Because 
of  the  high  costs  of  tran^xul  as  well  as 
the  limited  capacity  of  the  area.  Qiis 
alternative  ia  not  feasible.  Also  since  the 
surrounding  land  areaa  are  aretlands  or 
shallow  bay  habitats,  development  and 
use  of  a  suitably  sized  rqjlacemeni  area 
would  resuh  in  a  signfficant  loss  of 
qualily  wetlands  or  bay  bottoms.  A 
land-based  alternative  would  ofEer  no 
environmental  benefit  to  ocean  disposal. 

Four  ocean  disposal  ahematives — two 
nearshore  sites  [including  the  proposed 
site),  a  mid-Aelf  nte  and  a  deepwater 
site — ^were  evaluated.  Both  &e  mid-ahelf 
and  deepwater  sites  were  eliminated 
due  to  finrited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  eddition.  the 
material  to  be  dredged  is  of  a  (Afferent 
sediment  type  than  that  found  further 
offshore,  which  could  impact  the 
biological  community  compoaition  at 
these  ereas. 

Portions  of  dw  interim-desi^iated  site 
are  within  two  biologically  sensitive 
area  buffer  cones.  One  ef  diese  btrffsr 
zones  is  associated  with  a  fish  haven 
and  dw  odwr  (xdler  zone  with  die 
migratory  route  for  estuaiiue  dependent 
species.  Therefore,  the  interim- 
designated  site  is  not  bet^  designated 
ia  its  entirety.  The  new  thqiosal  site 
includes  much  of  die  area  ef  faiatarnl 
impact  of  Ae  interim  site  hirt  exdodes 
the  two  bufier  sonea  referenced  above. 

lUs  &ial  ndemaking  notice  Sla  te 
same  role  as  tte  Becosd  of  Oeoiaion 
required  ander  regulations  ptonndgated 
by  (he  Conncil  on  Envivonnentel 
Cfuality  for  ageades  seb^ect  to  NGPA. 

C  Site  DedgnalScn 

On  Aagust  7.  lOSa  aft  (54  n  823S1J 
EPA  prapesed  deajgaetion  of  thia  aite 
trtr  <ho  <<««HmiMn  rW^Tftf  al  irf  T¥nlcH 
materiala  from  the  firazea  laland  Hethor 
Entrance  ChanneL  The  public  ooMnent 
period  4m  diis  propeaed  notion  ckiaed  on 
September  21, 1068.  Ne  coaiment  letters 

W6C6  fSOOl  VOtta 

The  site  is  located  approximately  1j6 
miles  from  the  coast  at  its  closest  point. 
The  weter  depth  at  ihe  site  range  from 


28*  04' 82"  N.  or  or  88"  W«  JO*  M'gT 

N..  9r  06'  30"  W..  28*  04'  02"  N..  Vm 
30"  W,26*iM'«2"N..a7*«r  JT'  W.  let 
anytime  disposal  operatiaBa  at  the  sUs 
cause  unaccepteble  adverse  I 
further  aae  ef  Ae  eii 
ortenaiaaaad. 

D.  Ragidatoryltequirenients 


Five  feneral  criteria  a»  need  in  the 
selection  asid  approval  of  < 
dispoaal  aitea  for  I 
are  aelectad  so  as  to  I 
interference  with  otha 
to  keep  any  temporary  [ 
from  the  dauipiugbonii 
outside  the  dispiieal  site,  and  to  ( 
effective  aMmitoring  to  detect  any 
adverse  impacts  at  an  early  atage. 
Where  feaadile.  tocationsoffAe 
Continental  Shelf  are  choeen.  Bat  < 
time  ihapeeel  upeiatiana  at  aa  tat 
site  cauac.  oHBCica^iialilf  aoverse 
impacts,  the  aae  of  diat  site  wil  be 
temdnated  as  aoon  as  eaitaihie  i 
diqxMal  oitea  cxn  be  dusigietod.  The 
general  criteria  are  given  m  f  tSBSid 
the  EPA  Ocean  DunqngnegaiatiaaB: 
{  228.6  lists  eleven  spetific  factors  naed 
in  evaluating  a  Asposal  site  to  asaore 
that  tiie  general  cntene  are  net. 

Tne  site,  aa  CDScussed  below  under  me 
eleven  spccflic  factors,  ia  aooepteble 
under  tbe  five  genend  criteria.  EPA  has 
determined,  based  on  the  infonnetion 
presented  in  die  Ftnal  EIS,  that  a  aite  off 
the  Continental  Shelf  is  not  feasible  due 
to  monitoring  diffiadties,  increased 
transportation  costs  and  greater  safety 
risks.  No  environmental  benefit  woidd 
be  Obtained  by  sriecting  such  a  site.  The 
characteristics  of  the  selected  site  are 
reviewed  below  in  tarns  of  the  eleven 
factors. 

1.  Geqgrapbical  positkui  depA  of 
water,  bottom  topegrqphy  and  distanoe 
from  coast  (4B  CFR  228jB(i^l]) 

Geographical  poaition,  average  water 
depth,  and  distance  frtim  the  coast  tor 
the  diyoaal  site  are  given  above 
Bottom  topography  is  flat  with  no 
unique  foatuses  orieiieL 

Z.  Lecatioa  ia  reiaiioa  to  beeediag. 
apawmug,  ounery,  fftedii\g,  orpaseqge 
areas  oflJvii\g  reeourom  ia  adiiMor 
juvenile  phmias.  (40  CFR  228.a(aM2)| 

living  leaeuices' breeding,  spa  wniag. 
nurseiy  and  passage  areas  to  the  peojact 
area  were  identified  as  exchidedoreaa 
dining  the  aite  feasibility  prooeas  end 
eliminated  from  onnsideretion.  To  die 
nof^  of  the  aila.  thoe  ia  a  fish  haven 
which  is  exduded.  aa  ase  die  jettiaa, 
indudii^  oae  mile  hufiar  zones.  Ibe 
Jstttas  ^owide  a  nngEstoqr  psassgi  lor 
white  shriaap.  brown  ehriinp.  hlae  cr^. 


J_._    -l..>~_V__J  ..^  , 
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submerged  shipwrecks  which  improve 
fishing. 

3.  location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.e(a)(3)). 

The  site  is  approximately  1.5  miles 
from  any  beac^  or  other  amenity  area; 
e.g.,  Bra20s  Island  State  Recreation 
Area. 

4.  Types  and  quantities  of  wastes 
propwied  to  be  dfsposed  of.  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40CFR22&e(a)(4)) 

Only  maintenance  material  from  the 
Brazos  Island  Hart>or  Entrance  Channel 
will  be  disposed.  Historically,  an 
average  of  35a000  cy/yr  has  been 
dredged  from  die  channel  at  roughly  13- 
month  intervals,  lliis  material  has 
historically  been  transported  by  hopper 
dredges  but  could  be  transported  by 
pipeline.  Based  on  chemical  analyses 
and  biological  toxicity  studies  of  past 
maintenance  material  it  was  concluded 
that  no  special  location  or  precautions 
would  be  necessary  for  the  disposal  of 
the  dredged  materials. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5)) 

The  site  is  amenable  to  surveillance 
and  monitoring.  A  monitoring  and 
surveillance  program,  consisting  of 
water,  sediment  and  elutriate  chemistry; 
bioassays;  bioaccumulation  studies;  and 
benthic  infaunal  analyses  is  proposed 
for  the  Brazos  Island  Harbor  site. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 

area,  including  prevailing  current 

direction  and  velocity,  if  any.  (40  CFR 
22&6(aK6)) 

Physic^  oceanographic  parameters 
including  dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  were 
used:  (1)  To  develop  the  necessary 
buffer  zones  for  the  siting  feasibility 
analysis:  and  (2)  to  determine  the 
miniminn  size  of  the  Site.  Predominant 
longshore  currents,  and  thus 
predominant  longshore  transport  is  to 
the  north.  Long-term  mounding  has  not 
historically  occurred.  Therefore,  steady 
longshore  transport  and  occasional 
storms,  including  hurricanes,  remove  the 
disposed  material  from  the  site. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228J(a)(7)) 

Based  on  die  results  of  chemical  and 
bioassay  testing  of  past  maintenance 
material  and  material  from  the  existing 
disposal  site  plus  chemical  analyses  of 
water  from  the  area,  there  are  no 
indications  of  water  or  sediment  quality 
problems.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  under  40 


CFR  part  227.  Studies  at  the  interim- 
designated  site  and  nearby  areas, 
however,  have  indicated  diat  grain  size 
and  composition  of  the  benthos  at  and 
south  of  the  interim-designated  site  are 
significandy  different  from  that  north 
and  further  offshore.  The  disposal  site, 
which  encompasses  much  of  the  interim- 
designated  site,  was  placed  as  near 
shore  as  possible  to  take  advantage  of 
the  fact  that  the  nearshore  substrate  is 
sandier  than  that  further  offshore. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8)) 

Impacts  to  shipping,  mineral    . 
extraction,  commercial  and  recreational 
fishing,  recreationed  areas  and  historic 
sites  have  been  evaluated  for  the  Brazos 
Island  Harbor  site  designation.  The  site 
will  not  interfere  with  these  or  other 
legitimate  uses  of  the  ocean  because  the 
siting  feasibility  process  was  designed 
to  reduce  the  possibility  of  a  site  which 
would  interfere.  Disposal  operations  in 
the  past  have  not  interfered  with  other 
uses. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  22a6(a)(9)) 

Monitoring  studies  have  shown  only 
short-term  water-column  perturbations 
of  turbidity,  and  perhaps  increased 
chemical  oxygen  demand  (COD), 
resulted  from  disposal  operations.  No 
short-term  sediment  quality  perturbation 
has  been  directiy  related  to  disposal 
operations.  In  general,  the  water  and 
sediment  quality  is  good  throughout  the 
disposal  area  and  there  have  been  no 
long-term  adverse  impacts  on  water  and 
se<^ent  quality  from  disposal 
operations.  However,  there  has  been  a 
long-term  impact  on  the  grain  size,  and 
thus,  on  the  composition  of  the  benthos 
at  the  interim-designated  site. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.e(a)(10)) 

With  a  disturbance  to  any  benthic 
community,  initial  recolonization  will  be 
opportimistic  species.  However,  these 
species  are  not  nuisance  species  in  the 
sense  that  they  would  interfer  with  other 
legitimate  uses  of  the  ocean  or  that  they 
are  human  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
site  shotdd  not  attract  nor  promote  the 
development  or  recruitment  of  nuisance 
species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  22a6(a)(ll)) 


Areas  and  features  of  historical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
near  the  jetties  and  is  well  within  the 
buffer  zone  surrounding  the  jetties.  Use 
of  the  site  would  not  impact  any  known 
historical  or  cultural  sit'es. 

E.  Action 

The  EIS  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
existing  site  is  compatible  with  the  five 
general  criteria  and  eleven  specific 
factors  used  for  site  evaluation.  The 
designation  of  the  Brazos  Island  Harbor 
site  as  an  EPA  approved  ocean  dumping 
site  is  being  published  as  final 
rulemaking. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  occur,  the  Corps  of  Engineers  must 
ev^uate  a  permit  application  to  approve 
or  to  disapprove  or  to  propose 
conditions  upon  dredged  material 
permits  for  ocean  dumping.  While  the 
Corps  does  not  administratively  issue 
itself  a  permit,  the  requirements  that 
must  be  met  before  dredged  material 
derived  from  Federal  projects  can  be 
discharged  into  ocean  waters  are  the 
same  as  where  a  permit  would  be 
required. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  materiaL 
Consequendy,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annufd  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  die  Executive  Order  as  a 
"major"  rule.  Consequendy,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 


RadKliaa  Act  ^  Un.  4i  use  tMI  ^ 

seq.  11        . 
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Regionoi  Adwinubvitor  cfKegton  A 

In  consideration  of  the  luieguuig, 
subchapter  H  of  diapter  I  of  litle  40  is 
amended  as  set  fonh  unow. 


1.  Hie  aadwai^  citation  for  part  228 
ooBtiBBes  to  lead  as  follows: 

Autfaodlr  39  USil  SOTliMis  MU  aad  MIS. 

2.  Section  Z2S.12  is  amended  by 
removing  from  perapvpli  (a)fS)  under 
"Dredged  Material  Sites"  dn  heatfing 
fw  Brazos  Islaiid  Haiber  and  Disposal 
Area  No.  1  and  adifiqg  paragraph  0>X78) 
to  read  as  fuHuifs: 


S22S.1t 


fori 


T 


ooeaa  AMipiaB  anal 


(78)  Bram  Usad  Harbor  Texas— Reyon 
6. 
Location:  ZT  Ol*  ST  N.  OT  OT  28"  W;  26* 

or  sr  N.  »r  iw  ar  W;  zr  01' or  N.  w  iw 

30"  W;  2r  OS'  or  W.  «r  Sr  28"  W.  Sise:«.42 
square  navfioal  miles.  OeptiK  Ranges  fron 
5&-6S  ieet  Primaiy  l}«e  Dredged  materad. 
Paiod  flf  Use:  indefinite  period  of  tiae. 
Restrictkw  Disposal  shell  be  Uasiled  to 
dred^  ■ateiial  from  the  Brasoe  kland 
Harbor  Entrance  Chennel  Texas. 
•        •        •        •        • 

[FR  Do&  ge-21ia2  PiledS-lO-ee:  8:45  amj 


DEPART1IIENTOF  TRANSPORTATJON 

National  Higlniay  TrafBe  Safa^ 
AdfniniatfatioN 

49CillF«t5|1 

(Docket  No.  LVM  S»-01;  Nottoe  •! 

Pasaongor  AiHomobila  Average  Fool 
Ecooomy  StaMkwda;  Final  Oadaion  to 
Grant  Eaampiion 


:  Natioaai  I«^way  Traffic 
Safety  Administration  {NHTSA),  DOT. 
action:  Final  decision. 


:  Tina  decision  is  issued  in 

response  te  a  petition  filed  by  Rolls- 
Royce  Motors,  VaL  pU»U»«oyoe) 
requesting  Utat  it  be  exempted  from  tiie 
genenUy  appMcAle  avnage  fad 
economy  standaid  of  273  nnles  per 
galloa  (mp^  for  oiodel  year  (MY)  1982. 
190S.  aBll9M  paaaenger  amtamobiles, 
and  that  lowsratteraative  standards  be 
established  lor  it  TUs  decisioo  exraapts 


Rolls-Royce  < 

standards  of  13.8  mpg  fori 

13.8  mpg  for  MY  19M.  Tbt 

preceded  by  paUioaliHiafa  aotioe 
requesting  public  comments 
DATU:  Effective  Date:  October  11. 199a 
Hose  exemptions  and  alternative 
standards  apply  to  RoUaloyos  for 
model  years  1902. 1993  and  1994. 
Petitions  for  reconsideration  must  be 
submitted  by  October  11,  fML 
AOORStSCS:  Petitions  for 
recooslderatian  shoidd  be  sobmitted  to: 
Administrator,  NHTSA.  WOSevendi 
Street,  SW..  Washington,  DC  20890.  It  is 
requestad.  but  not  eeqaired.  diet  M 
copies  be  pwided. 


Mr.  Orron  Kee.  Office  of  Marlcet 
Incentives.  NHTSA.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Mr.  Kee  s 
teleplKme  mnber  is  (aOS)  S8e-€e46. 
SUPPIBKNTARV  RVOMaumON:  NHTSA 

is  exempting  Role-Royce  from  die 
generafly  appficafafe  average  fnel 
economy  standard  for  1992, 1993  and 
1994  ffioidd  year  passenger  automobfles 
and  esttftafisldng  en  alteinative  standard 
applicaMe  to  RoBs-Royce  for  du>se 
model  years.  This  exemption  is  issued 
under  (he  anihority  of  section  S02(t4  of 
die  Motor  Vehicle  frifoimation  and  Gost 
Savings  Act  as  amended  fdie  Act^  (IS 
U.S.C.  2002(cl).  Section  5as(c)  provides 
that  a  passenger  automobile 
manufacturer  which  manubctures  fewer 
than  10,tX)0  passenger  automobiles 
annually  may  be  exenlpted  from  die 
generafly  applicafble  average  fnel 
economy  standard  for  a  particular 
model  year  if  that  standard  is  greater 
than  the  low  volume  manufacturei's 
maximum  feasible  average  fuel  econoy 
and  if  NHTSA  estaWishes  an  altematiTe 
standard  for  die  manufacturer  at  its 
maximum  feasible  level.  Section  S02(el 
of  die  Act  (15  U.S.C  2002(e)  requires 
NHTSA.  in  determining  maximum 
feasible  average  fuel  economy,  to 
consider 

(1)  Technological  feasftiUty, 

(2}  Economic  practicability; 

(3)  The  effect  of  odier  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  Tlie  need  of  the  Nation  to  conserve 
energy. 

This  find  decision  vras  preceded  by  a 
proposed  decision  announcing  die 
agency's  tentative  cohduMon  diet  RoHs- 
Royoe  should  be  exempted  from  the 
generaBy  applicable  1992. 1093,  and  1994 
passenger  automobile  average  f«el 
economy  standards,  and  that  an 
alternative  standard  of  1&8  mpg  sboold 
be  estaUisihed  far  RnUa^Royoe  in  each  of 
dioae  niodei  years  (S5  FR  21828.  Mqr  a, 
1990).  No  taiaimenls  were  received  on 
the  nrapesed  dedi 


econoay* 

nafioBsl  cnait  to  4 

not  be ,  „ „  — 

fequestea  axempBoa,  NniaA  ■array 
exempts  Rons-Ruyue  vob  nie  geaetifiy 
applicaoie  passeRgsr  aatonovile 
average  ruel  econoBQT  etaBovd  tor  file 
1992, 1993  and  1904  model  yean  and 
esta bnroes  an  allemanve  etandard  of 
13.8  miies  per  gaHoa  for  RoUa^tajme  lor 
each  of  those  years. 

NHTSA  has  analyzed  this  decision, 
and  detezmined  ftat  neidier  Executiwe 
Order  12291  nor  die  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply,  because  this  decision 
is  not  a  "rule."  adnch  tna  is  defined  as 
"an  agency  statement  of  general 
appHcaUUty  and  fritore  effect.**  Tnis 
exemption  is  not  generally  appficsMe. 
sinoe  it  applies  oady  to  BoUs-Royoe.  X 
the  Executive  Order  and  d» 
Departmeatal  poUdes  and  procednree 
were  applicable,  the  agency  would  kave 
detemined  that  this  actioa  is  ndther 
"major"  nor  "aiyiificant"  The  principal 
impad  of  this  exemption  is  that  Rolls 
Royce  w31  not  be  required  to  pey  oivl 
penalties  if  they  achieve  CAFE  levels 
equivalent  to  the  altsmative  stasdsads 
established  ia  tids  notice.  Sinoe  this 
decision  sets  an  ahemative  standard  at 
the  level  determined  to  be  Rolls-Royce's 
maximum  ieasible  average  fud 
economy,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  The  impacts  for  the  public  at 
large  will  be  minimal. 

"Rie  agency  has  also  considered  the 
environmental  implications  of  this, 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  nat 
significantly  affect  the  human 
environment.  Regardless  of  the  fud 
economy  of  a  vehide,  it  must  pass  die 
emissions  standards  which  measure  Ifae 
amount  of  emissions  per  mile  travelled. 
Tlius,  the  quality  of  the  air  is  not 
affected  by  this  exemption  and 
dtemative  standard.  Further,  since 
Rolls-Royoe's  MY  1992. 1993  end  1994 
automobiles  caimot  adiieve  better  frisl 

economy  than  13  J  mpg.  granting  this 

exemption  will  not  affed  the  amount  of 

gasoline  available. 
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Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exenqiting  a 
manu&ctuier  from  a  generally 
applicable  standard.  I  certiiy  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  inqNMe  any  burden  on  Rolls- 
Royce.  It  does  relieve  the  company  from 
having  to  pay  dvil  penalties  for 
noncompliance  with  the  generally 
applicable  standards  for  model  years 
19S2, 1983,  and  1994.  Since  the  prices  of 
1992. 1993  and  199«  Rolls-Royce 
automobiles  will  not  be  affected  by  this 
decision,  the  purchasers  wiU  not  be 
affected.  Generally,  small  businesses, 
small  governmental  jurisdictions,  and 
smaU  nonprofit  entities  are  not 
purchasers  of  Rolls-Royce  automobiles. 

List  of  Subjects  fai «  CFR  Part  351 

Energy  conservation.  Fuel  economy, 
gasoline,  imports,  motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  to  read  as 
follows. 

PART531-(AIIENDEO] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Andiarity:  15  U.S.C  2002:  delegation  of 
authority  at  48  CFR  \JSO, 

2.  Section  531.5(b)  is  amended  by 
revising  paragraph  (b)(2);  the 
introductory  text  of  paragraph  (b)  is 
republished  to  read  as  follows: 

{531.5   Fuel  aoonomy  stsndsrds. 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 


(2)  Rolls-Royce  Motors.  Ltd. 

IMOOH  yMv 

AvoragaRNl 
Eoonomy 
Stwdwd 

gaaon) 

If** 

lar 

tg(79 

loa 

1fW> 

11.1 

19^11                              

10.7 

199? 

10.6 

1993         

S.9 

19^ 

10.0 

19f*     ' 

10.0 

191W 

11.0 

19V7 

11.2 

19SS                                         - 

11.2 

19S9 

11.2 

199^ 

1i7 

*W* 

12.7 

19W    • 

isa 

199f 

las 

im 

13a 

bailed  on:  September  5,  WBO. 
JaibayR.  Miller, 
D^Mity  Administrator. 
[FR  Doc  90-21198  Filed  9-10-flO;  8:45  am] 
I  coos  4t10.«»-H 


49  CFR  Part  841 

(Doetot  Na  M-19;  Notloa  01) 

Rm  2127-A033 

Final  Uetlng  Of  Mgh  Theft  Unee  for 
1991llodel  Yeen  Motor  VeMde  Theft 


AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule;  technical 
amendment 


r.  The  purpose  of  this  notice  is 
to  (1)  report  the  results  of  this  agency's 
actions  for  determining  which  car  lines 
are  subject  to  the  marking  requirements 
of  the  motor  vehicle  theft  prevention 
standard  for  the  1991  model  year,  and 
(2)  publish  a  list  of  those  car  lines. 
NIflSA  has  previously  published  lists  of 
the  car  lines  that  were  selected  as  high 
theft  car  lines  for  prior  model  years, 
beginning  with  the  1987  model  year.  The 
list  in  this  notice  includes  all  of  the  car 
lines  in  the  previous  lists,  as  well  as  five 
new  lines  that  were  introduced  for  the 
1991  model  year  and  that  have  been 
selected  as  likely  high  theft  lines.  In 
addition,  this  listing  shows  the  two 
additional  lines  that  have  standard 
equipment  anti-theft  devices  and  have 
been  granted  exemptions  from  the 
requirements  of  the  theft  prevention 
standard  beginning  with  the  1991  model 
year.  Two  more  car  lines  have  been 
exempted  in  part  and  are  required  to 
have  only  their  engines  and 
transmissions  marked. 

niis  final  listing  for  the  1991  model 
year  is  intended  to  inform  the  public 
particulariy  law  enforcement  groups,  of 
the  car  lines  that  are  subject  to  the 
marking  requirements  of  the  theft 
prevention  standard  for  the  1991  model 
year. 

EFFfCnvE  OATC  This  listing  applies  to 
the  1991  model  year.  The  amendment 
made  by  this  notice  is  effective 
September  11, 1990. 
FOR  PURTMBI MPORMATMN  CONTACT: 
Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street, 
SW.  Washington,  DC  20500  (202-366- 
4806). 

SUPFLEMCMrARY  INFORMATION:  Federal 
Motor  Vehicle  Theft  Prevention 
Standard,  49  CFR  part  541,  sets  forth 
reqtiirements  for  inscribing  or  affixing 
identification  numbers  onto  covered 


original  equipment  major  parts,  and  the 
replacement  parts  for  Uiose  original 
equipment  parts,  on  all  vehicles  in  lines 
selected  as  hi^  theft  lines. 

Section  603(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C  2023(a)(2);  hereinafter  "the  Cost 
Savings  Act")  specifies  that  NHTSA 
shall  select  the  high  theft  lines,  with  the 
agreement  of  the  manufacturer,  if 
possible.  Section  603(d)  of  the  Cost 
Savings  Act  (15  U.S.C  2023(d))  provides 
that  once  a  line  has  been  designated  as 
a  high  theft  line,  it  remains  subject  to  the 
theft  prevention  standard  unless  that 
line  is  exempted  under  section  60S  of  the 
Cost  Savings  Act  (15  U.S.C  2025). 
Section  605  provides  that  a 
manufacturer  may  petition  to  have  a 
high  theft  line  exempted  bom  the 
requirements  of  part  541.  if  the  line  is 
equipped  as  standard  equipment  with  an 
anti-theft  device.  The  exemption  is 
granted  if  NHTSA  determines  that  the 
anti-theft  device  is  likely  to  be  as 
effective  as  compliance  with  part  541  in 
reducing  and  deterring  motor  vehicle 
thefts. 

The  agency  annually  publishes  a  list 
of  the  hues  so  selected  for  previous 
model  years.  Tliis  notice  is  intended  to 
inform  the  public  particularly  law 
enforcement  groups,  of  the  high-theft  car 
lines  for  the  1991  model  year,  and  of 
those  car  lines  that  are  exempted  firom 
the  theft  prevention  standard  for  the 
1991  model  year  because  of  standard 
equipment  anti-theft  devices. 

The  list  includes  the  five  new  1991  car 
lines  selected  by  the  agency  in 
accordance  with  procedures  published 
in  49  CFR  part  542  as  likely  to  be  high 
theft  lines.  The  list  also  includes  all 
those  lines  that  were  selected  as  high 
theft  lines  and  listed  for  prior  model 
years.  For  model  year  1^,  the  Alfa 
Romeo  164  car  line  was  incorrectiy 
identified  as  the  Fiat  164.  The  Alfa 
Romeo  164  is  correctly  identified  for  the 
1991  model  year. 

This  notice  also  includes  four  high 
theft  lines  exempted  by  the  agency, 
beginning  in  MY  1991,  from  the  parts 
marking  requirements  of  part  541.  Two 
of  these  car  lines  are  exempted  in  full 
from  part  541  and  two  are  extempted  in 
part 

Notice  and  comment;  effective  date. 
The  car  lines  listed  as  being  subject  to 
the  standard  have  been  selected  as  high 
theft  lines  in  accordance  with  the 
procedures  of  49  CFR  part  542  and 
section  603  of  die  Cost  Savings  Act 
Under  these  procedures,  manufacturers 
evaluate  new  car  lines  to  conclude - 
whether  those  new  lines  are  likely  to 
have  high  theft  rates.  Manufacturers 
submit  diese  evaluations  and 


conclusions  to  the  agency,  which  makes 
an  independent  evaluation,  and,  on  a 
preliminary  basis,  determines  whether 
the  new  line  should  be  subject  to  parts 
marking.  NHTSA  informs  the 
manufacturer  in  writing  of  its 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacturer  may  request  the 
agency  to  reconskler  these  preliminary 
determinations.  Within  60  days  of  the 
receipt  of  the  request  NHTSA  makes  its 
final  determination.  NHTSA  informs  the 
manufacturer  by  letter  of  these 
determinations  and  its  response  to  the 
request  for  reconsideration.  If  there  is  no 
request  for  reconsideration,  the  agency's 
determination  becomes  final  45  days 
after  sending  the  letter  with  the 
preliminary  dietennination.  Each  of  the 
new  car  lines  on  the  hig^  theft  list  is  the 
subject  of  a  final  determination. 

Similarly,  the  car  lines  listed  as  being 
exempt  from  the  standard  have  been 
exempted  in  accordance  with  the 
procedures  of  49  CFR  part  543  and 
section  605  of  the  Cost  Savings  Act 

Therefore,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  listing  are  unnecessary. 
Further,  public  comment  on  the  listing  of 
selections  and  exemptions  is  not 
contemplated  by  title  VL  and  is 
unnecessary  after  the  selections  and 
exemptions  have  been  made  in 
accordance  with  the  statutory  criteria. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public  of 
previous  agency  actions,  and  does  not 
impose  any  additional  obligations  on 
any  party,  NHTSA  finds  for  good  cause 
that  the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  impacts.  NHl^  has 
determined  that  this  rule  listing  the  car 
lines  that  are  high  theft  and  are  subject 
to  the  requirements  of  the  vehicle  theft 
prevention  standard  and  the  car  lines 
that  are  exempt  from  the  standard  is 
neither  "major"  within  the  meaning  of 
Executive  Chder  12291  nor  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  noted  above,  the 
selections  have  previously  been  made  in 
accordance  with  the  provisions  of  the 
Cost  Savings  Act  and  the 
manufacturers  of  the  selected  lines  have 
already  been  informed  that  those  lines 
are  subject  to  the  requirements  of  part 
541  for  the  1991  model  year.  Further,  this 
listing  does  not  actually  exempt  lines 
from  the  requirements  of  part  541;  it  only 
informs  the  general  public  of  all  such 
previously  granted  exemptions.  Since 
the  only  purpose  of.  this  final  listing  is  to 
inform  the  pnblic  of  prior  agency  action 


for  the  1991  model  year,  a  full  regulatory 
evaluation  has  not  been  prepared. 

The  agency  has  also  considered  die 
effects  of  this  listing  undn  the 
Regulatory  Flexibility  Act  I  hereby 
certify  that  this  rule  will  not  a  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  notice  is 
simply  to  inform  the  public  of  those  lines 
that  are  subject  to  the  requirements  of 
part  541  for  the  1991  model  year.  The 
agency  believes  that  listing  of  this 
information  will  not  have  any  economic 
impact  on  small  entities. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

Finally,  this  action  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  «  CFR  Part  541 

Administrative  practice  and 
procedure,  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

PART  541-(  AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  part  541  is  amended  as  follows: 

1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2021-2024.  and  2028; 
delegation  of  authority  at  49  CFR  1.50 

2.  Appendix  A  of  part  541  is  revised  to 
read  as  follows.  Appendix  A-I  revised 
to  read  as  follows,  and  Appendix  A-II  is 
revised  to  read  as  follows: 

Appendix  A— Lines  Subject  to  the 
Requirements  of  This  Standard 


Appbmnx  A— Lines  Subjktt  to  the  Re- 
quirements OF  This  Standard— Con- 
tinued 


Manutodurar 

Subiadlnae 

Alia  Ronwo 

Mtanoiei. 

164 

BMW 

9-Ovlna. 

S-Cwlna. 

S-Cirlna. 

Chryaiar .    

Qvytlar  EmcuMvo 

Sadwi/Umouaina. 

« 

Ctwyriar  FVtti  AvwMia/ 

Nflwpod 

Chry«ar  Laaar. 

Qwyalar  UBaren/Town 

aCounhy. 

ChtyiNr  LaBaron  QT8. 

ChiyalarTa 

ChryHar  Eaola  Talon. 

Manufachnr 

Sublactlnaa 

Ovyiltr  H&9f  Yortsv 

FMh  AwMSi. 

Dodga  Arias 

Chty^w                        

Dodge  Dayton^ 

Dodge  Lanoar. 

Dodge  SOa 

Dodge  8leMi.> 

PlynioiMh  OmMls* 

Piyvnoiffi  iMtuf, 

Plymoutti  Qfw  Fi0y. 

f^fniouvi  Rmhhil 

Conaular 

Conaular  QTP.> 

Mondwa 

SOS. 

32a 

Fofd  ThundcftiM. 

Font  ftobs. 

Man»yOipri. 

Mereury  Cougir. 

Unooln  ConMnenM. 

UnoofeiMark. 

Unooln  Town  Car. 

MeriurSooipia 

MeriwrXRm 

BulokBeolra. 

Buk*  tiSabra. 

BulckRealta. 

BuiokRegN. 

BuMRMera. 

CadMacDevae. 

CuMsc  Bdondo. 

CidMiC  8«vM. 

Chcvfolit  NoviiL 

ChevraM  UnHna. 

OdMnoMe  CuaaM 

Supreme. 

OdMnoMe  Delia  Sa 

OldMnoMe  Toronada 

Pornac  Bonne<4to. 

PorSlac  Rare. 

OaoPrtan. 

QeoSlnm. 

•Wl' 

90JZ 

90JX> 

JmfT 

XJ 

XJ-6 

XJ-(0 

LolM 

M100. 

lolueElaa* 

"M 

BHurtxx 

OuaOreporta. 

22a 

QLC 

62a 

Mx-a 

MX-6MMa. 

MflrEiilBi  Oifu 

180  D-E. 

250D-T. 

2eo& 

300  CE. 

300  D/E. 

300  8E. 

300  8L 

300  TO. 

300  TE. 

300  SDL 

300  8EL 

380  8EC/S00  SEC 

380  8EL/S00  SEL 

380  SL 

420  SEL 

500  SL 

* 

580  SEL 

SSOSEC 
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Appenihx  A— Lmes  Subject  TO  THE  Re- 
QumBMENTS  OF  T»«8  Stanoaro— Con- 
tinued 


MMwbilM. 


Paugsot. 


8Mb 

Subm- 
Toyolfc- 


SuHfMl 


560  SL 

Conta. 

Tradta. 

EdpasL 

3000GT.> 

405. 

S24S. 

SSI. 

900. 

XT. 

Camry. 

Cefca. 

Corofc/CofoRa  Sport. 

UR2. 

Startoi 

AudlQuatfra 

VoBiswagan  CiMotal 

VoBiswagen  RabUL 

VoMwragen  Sdraoca 

Votksumgen  Coiracto. 


>  Car  Inaa  addad  in  Model  Yaw  1991. 

AppENoa  A-l.— Hk»*-Theft  Lines  With 
ANTiTHEFr  Devices  That  Are  Exempt- 
ed From  the  Requirements  of  This 
Standard  Pursuant  to  49  CFR  Part 
543 


Manufarturer 


AuaHnRowar. 
BMW 


Examptad  linea 


Ctayalar. 

General 

Honda- 


Isuzu. 


Mazda. 


MMaubishi. 


Poracto. 


Saab-.- 
Toyola- 


VoUawagon— 
VoM) 


Starting. 
7-Carline. 
CIvyalar  Conqueat 


CadMc  ANante. 
ChewoM  ConMtta. 
AciraNS-X.** 
Acura  Legend.** 

929. 
RX7. 
GalanL 
StartoiL 

Maidnw. 
300  ZX 
MMb  M30.  w. 
MMIi04S.^ 
911. 

g2& 

9000. 

Supa. 

Creaaida 

LnuaLS400. 

LsxuaES250. 

AudlSOOOS. 

Audi  100. 

Aud200. 

480ESl 


"Unaa  eMawplad  in  M  from  ttw  requramenia  ol 
part  541  pureuani  to  49  CFR  part  543.  bagbmlng 
horn  MY  1901. 


Appemmx  A-II.— High  Theft  Lines  Wrm 
Antttheft  Devices  That  Are  Exempt- 
ed IN  Part  From  the  Parts-Makinq 
Requirements  of  This  Standard 
Pursuant  to  49  CFR  Part  543 


Manufao- 
twar 

Examptad 
Inaa 

Parte  maffcad 

Ganarai 

CDawroM 

Engine^  Tranamiaaion, 

Motara. 

Camaro. 

Pontiac 

Engina,  Tranamiaaioa 

Hrabird. 

Cadiaac 

0«VHto- 

Raat- 

wood."* 

OMsmo- 

Enghw,  Tfansmlssnn. 

bia 

9a"*. 

'"Unea  axemplad  in  part  from  the  raquiramania 
o(  part  541  pumkm  to  49  CFR  part  54.3.  begini*ig 
from  MY  1901. 

Issued  on  September  5. 1990. 
le  Aey  R.  Miller, 
Deputy  Admittistrator. 
[FR  Doc.  90-21199  Filed  0-10-flO;  8:45  am] 

BIUJNaC0M4a« 


49  CFR  Part  571 

[Docket  No.  87-07,  Notlco  04] 

fUN  2127-AC28 

Federal  Motor  VeMde  Safety 
Standards;  Motor  Veliicle  Brake  Fhiids 

AQENCV:  National  Midway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

action:  Technical  amendment 

summary:  This  notice  corrects  the 
labeling  requirements  of  Standard  No. 
116,  Motor  Vehicle  Brake  Fluids,  to 
reinstate  portions  of  the  standard  that 
had  been  inadvertently  removed  through 
adooinistrative  error.  Standard  No.  116 
had  set  forth  detailed  safety  information 
that  had  to  be  labeled  on  brake  fluid 
and  hydraulic  system  mineral  oil 
containers.  Whoi  the  method  of  placing 
this  information  on  these  containers  was 
amended  in  1988  (to  allow  the  use  of 
permanently  affixed  labels),  the  notice 
making  the  amendment  inadvertently 
removed  the  portions  of  the  standard 
which  described  the  required 
information.  Tliis  notice  replaces  those 
descriptive  paragraphs. 

EFFECnvi  DATE  October  11, 1990. 

TOR  FURTHER  MFORMATWN  CONTACT: 

Mr.  Vem  Bloom.  Office  of  Vehicle 
Safety  Standards.  NRM-11.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  2069a  Telephone  (202)  366-5277. 


rARV  WTOWMATiow.  On  June 
28, 1968,  the  agency  published  a  final 
rule,  effective  December  27, 1988, 
amending  Standard  No.  116  to  permit 
the  use  of  permanently-afBxed  labels 
(e.g.,  paper  or  plastic  labels)  on  brake 
fluid  containers  to  satisfy  the  container 
information  requirements  of  the 
standard.  (53  FR  24272)  The  amendatory 
language  NHTSA  chose  to  identify  the 
portions  of  the  standard  that  were 
changed  was  interpreted  by  the  Federal 
Register  as  removing  ptungraphs  in  the 
standard  that  described  the  safety 
information  that  had  to  be  placed  on  die 
containers  (i.e.,  S5.2.2.2  (a)  through  (g) 
and  S5.2.2.3  (a)  through  (ej).  The  agency 
wished  to  retain  those  paragraphs. 

NHTSA's  intent  to  retain  the 
paragraphs  is  apparent  in  the  preamble 
to  the  final  rule.  There  the  agency 
explained  at  length  that  the  safety 
information  placed  on  brake  fluid 
containers  is  important  for  the  proper 
storage  and  use  of  the  fluids.  NHTSA 
stated: 

The  safety  warnings  required  on  brake 
fluid  and  hydraulic  system  mineral  oil 
containers  warn  against  certain  practices  in 
using  hydraulic  fluid  for  braking  systems  that 
might  result  in  the  use  of  improper  or 
contaminated  fluids.  The  warnings  also  help 
to  prevent  improper  storage  of  tte  brake  fluid 
which  could  contaminate  the  fluid  or  cause  it 
to  absorb  moisture.  Avoiding  the  abaoiptian 
of  moiatuie  is  extremely  important  since 
moisture  in  a  brake  system  degrades  tiraking 
perfonnance  and  safety  by  lowering  the 
brake  fluid's  boiling  point,  increasing  the 
fluid's  viscocity  at  low  atmospheric 
temperatures  and  increasing  the  risk  of  brake 
system  component  corrosion.  Lower  boiling 
points  increase  the  risk  of  brake  system 
failure  and  increase  the  possibilities  of  vapor 
lock.  The  safety  warnings  also  alert  users  of 
brake  fluid  containers  with  capacities  less 
than  five  gallons  that  the  containers  should 
not  be  refilled.  (53  FR  at  24273.) 

The  preamble  to  the  final  rule  only 
discussed  amendments  to  the  method  of 
labeling  the  safety  information  on  brake 
fluid  containers  (i.e..  the  introductory    . 
text  to  S5.2JL2  and  S5.2.2.3)  and  not 
changes  in  the  agency's  position 
regarding  the  benefits  of  labeling 
containers  or  the  contents  of  that 
labeling. 

The  agency's  intent  to  retain 
paragraphs  S5.2.2.2  (a)  through  (g)  and 
S5.2.2.3  (a)  through  (e)  is  further 
evidenced  by  the  agency's  referencing 
those  paragraphs  in  S5.2.2.2  and  S5.2.2.3 
when  NHTSA  amended  these  sections 
in  the  June  1988  final  rule.  For  example, 
the  introductory  text  to  S5.2.2.2  requires 
brake  fluid  padkagers  to  '^iimish  the 
information  specified  in  paragraphs  (a) 
through  (g)  of  this  section  .  .  ." 


Nevertheless.  Standard  No.  116  has 
been  published  without  paragraphs 
S5.2.2.2  (a)  through  (g)  and  S5.2.2.3  (a) 
through  (e).  This  notice  corrects  that 
error  by  reinstating  those  paragraphs. 

Because  the  amendment  is  corrective 
in  nature  and  the  public  has  already  had 
notice  and  an  opportimity  to  comment 
on  the  standard's  labeling  requirements, 
NHTSA  has  determined  tiiat  a  second 
notice  and  opportimity  to  comment 
tiiereon  are  not  necessary,  and  that  for 
good  cause  shown  that  an  effective  date 
earlier  than  180  days  after  issuance  of 
the  rule  is  in  the  public  interest  The 
amendment  is  cfiective  30  days  after 
publication  in  ttie  Federal  Register. 

A  regulatory  Information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unffied  Agenda  of 
Federal  Regulations.  Tlie  Regulatory 
Information  Service  Center  publishes 
the  Unified  Aganda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  motor  vehicle  safety,  motor 
vehicles,  Reporting  and  recor^eeping 
requirements,  Tires. 

In  consideration  of  the  foregoing,  49 
CPK  part  571  is  amended  as  follows: 

PART  571-FEOERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  l.Sa 

2.  Section  571.116  is  amended  by 
revising  S5.2.2.2  and  S5.2.2.3  to  read  as 
follows: 

S  571.116   StaiMiardNa  116;  Motor  vehicie 
ixakeflukta. 


S5.2.2.2    Each  packager  of  brake  fluid 
shall  furnish  the  information  spedfied  in 
paragraphs  (a)  through  (g)  of  this  S5.2.2.2 
by  clearly  marking  it  on  each  brake  fluid 
container  or  on  a  label  (labels) 
permanentiy  affixed  to  the  container,  in 
any  location  except  a  removable  part 
such  as  a  lid.  After  being  subjected  to 
the  operations  and  contfitions  specified 
in  S6.14,  the  information  required  by  this 
section  shall  be  legible  to  an  observer 
having  corrected  visual  acuity  of  20/40 
(Snellen  ratio)  at  a  distance  of  one  foot 
and  any  label  affixed  to  the  container  in 
compliance  with  this  section  shall  not  be 
removable  witibout  its  being  destroyed 
or  defaced. 

(a)  Certification  that  the  brake  fluid 
conforms  to  S  571.116. 


(b)  The  name  of  the  packager  of  the 
brake  fluid,  which  may  be  in  code  form. 

(c)  Hie  name  and  complete  mailing 
address  of  the  distributor. 

(d)  A  serial  number  identifying  the 
packaged  lot  and  date  of  packa^ng. 

(e)  Designation  of  the  contents  as 
'TXDT__MOTOR  VEHICLE  BRAKE 
FLUID"  (FiU  in  "3."  "4."  or  "5"  as 
applicable). 

(f)  The  mlnimiim  wet  boiling  point  in 
Fahrenheit  of  the  DOT  brake  fluid  in  the 
container. 

(g)  The  following  safety  warnings  in 
capital  and  lower  case  letters  as 
indicated: 

(1)  FOLLOW  VEHICLE 
MANUFACTURER'S 
RECOMMENDA'nONS  WHEN 
ADDING  BRAKE  FLUID. 

(2)  KEEP  BRAKE  FLUID  CLEAN  AND 
DRY.  Contamination  with  dirt  water, 
petroleum  products  oc  other  materials 
may  result  in  brake  failure  or  costiy 
repairs. 

(3)  STORE  BRAKE  FLUID  ONLY  IN 
ITS  ORIGINAL  CONTAINER.  KEEP 
CONTAINER  CLEAN  AND  TIGHTLY 
CLOSED  TO  PREVENT  ABSORPTION 
OF  MOISTURE.  (The  last  five  words  of 
the  second  sentence  may  be  omitted 
from  the  labeling  on  DOT  5  containers.) 

(4)  CAUTION:  DO  NOT  REFILL 
CONTAINER,  AND  DO  NOT  USE  FOR 
OTHER  LIQUIDS.  (Not  required  for 
containers  with  a  capacity  in  excess  of  5 
gallons.) 

S5.2.2.3    Each  packager  of  hydraulic 
system  mineral  oil  shall  furnish  the 
information  specified  in  paragraphs  (a) 
Uirough  (e)  of  tiiis  S5.2.2.3  by  clearly 
marking  it  on  each  brake  fluid  container 
or  on  a  label  Gabels)  permanentiy 
affixed  to  the  container,  in  any  location 
except  a  removable  part  such  as  a  lid. 
After  being  subjected  to  the  operations 
and  conditions  specified  in  S6.14,  the 
information  required  by  this  section 
shall  be  legible  to  an  observer  having 
corrected  visual  acuify  of  20/40  (Snellen 
ratio)  at  a  distance  of  one  foot  and  any 
label  affixed  to  the  container  in 
compliance  with  this  section  shall  not  be 
removable  without  its  being  destroyed 
or  defaced. 

(a)  The  name  of  the  packager  of  the 
hydraulic  system  mineral  oil  which  may 
be  in  code  form. 

(b)  The  name  and  complete  mailing 
address  of  the  distributor. 

(c)  A  serial  number  identifying  the 
packaged  lot  and  date  of  padcaging. 

(d)  Designation  of  the  contents  as 
"HYDRAULIC  SYSTEM  MINERAL  OIL" 
in  capital  letters  at  least  Vfc  of  an  inch 
hi^ 

(e)  The  following  safety  warnings  in 
capital  and  lower  case  letters  as 
indicated: 


(1)  FOLLOW  VEHICLE 
MANUFACTURER'S 
RECOMMENDATIONS  WHEN 
ADDING  HYDRAUUC  SYSTEM 
MINERAL  OIL 

(2)  Hydraulic  System  Mineral  Oil  is 
NOT  COMPATIBLE  with  die  robber 
components  of  brake  systems  designed 
for  use  with  DOT  brake  fluids. 

(3)  KEEP  HYDRAUUC  SYSTEM 
"MINERAL  OIL  CLEAN.  Contamination 

with  dust  or  other  materials  may  result 
in  brake  failure  or  costiy  repair. 

(4)  CAUTION:  STORE  HYDRAUUC 
SYSTEM  MINERAL  OIL  ONLY  IN  ITS 
ORIGINAL  CONTAINER.  KEEP 
CONTAINER  CLEAN  AND  "nCHTLY 
CLOSED.  DO  NOT  REFILL 
CONTAINER  OR  USE  OTHER 
UQUIDS.  (The  last  sentence  is  not 
required  for  containers  with  a  capacity 
in  excess  of  5  gallons.) 

Issued  on  September  5, 1900. 
Jeffrey  R.MiUar, 
Deputy  Administrator. 
[FR  Doc.  90-21200  Filed  9-10-00: 8:46  am] 


49  CFR  Part  592 

[Docket  Na  •»-6;  Notioe  4] 

RIN2127-AC97 

Reglstared  Importart  of  Vahidaa  not 
Originally  Manufactured  To  Confonn 
to  ttM  Fadaral  Motor  Vehida  Safoty 
Standarda 

AOBNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Technical  Amendments;  final 
rule. 

summary:  This  notice  contains  technical 
amendments  of  the  final  rule  published 
on  September  29, 1989,  which 
established  requirements  for  the 
registration  of  importers  of  vehicles  not 
originally  manufactured  to  conform  to 
the  Federal  motor  vehicle  safety 
standards.  The  amendments  provide  a 
more  complete  mailing  address  and  a 
corrected  FAX  number. 
Emcnvi  DATK  The  amendments  are 
effective  September  11, 1990. 
TOR  RIRTMER  INTORMATKM  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel 
NHTSA  (202-366-5263). 
tUPPLIMINTARV  INTORMATKM:  On 
September  29, 1989,  NHTSA  published  a 
notice  tiiat  established  49  CFR  part  592, 
Registered  Importers  of  Vehicles  Not 
Originally  Manufactured  to  Conform  to 
the  Federal  Motor  Vehicle  Safety 
Standards  (54  FR  40083). 
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In  §  se2.5(aMl).  the  address  to  which 
applicatitHis  for  registration  as  importers 
should  be  sent  was  stated  sioq|>ly  as 
"Washington.  DC  20690,  Attn:  Importer 
Registration.''  In  1 592.^).  tiie  address 
or  FAX  nnmber  to  which  registered 
importers  most  sabmtt  certffications  of 
comfdiance  was  stated  simply  as 
"Washington.  DC  20690.  Attn:  NEP-32, 
or  be  snbmitted  electronlGaUy  by  FAX 
(202-900-2536)." 

NHTSA  wishes  to  add  a  more 
conqilete  address  as  weD  as  to  provide  a 
new  FAX  number.  Tlierefore  it  is  adding 
a  room  number  and  street  address  to  the 
addresses  previously  given,  and  revising 
the  referenced  FAX  number.  Because 
the  amendments  are  technical  in  nature 
and  have  no  substantive  impact  it  is 
hereby  found  that  notice  and  pubbc 
comment  tfaeretm  are  unnecessary. 
Further,  because  the  amendments  are 
technical' in  nature,  they  are  effective 
upon  publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing  part 
592  of  49  CFR  is  amended  as  follows: 

PART592-(AIIENDED] 

1.  The  authcHity  citation  for  part  592 
continues  to  read  as  follows: 

AutiMrity:  Public  Law  100-562. 15  U.S.C 
1401. 1407:  delegatkni  irf  aathwity  at  48  CFR 
1.5a 

SS92.5   [Amsnded] 

2.  In  1 502.5(8X1).  the  i^urase 
"Washington.  DC  20500,  Attn:  Imports 
Registration'*  is  removed,  and  the  phrase 
"Room  6115, 400  7th  Street  SW.. 
Washington.  DC  2059a  Atta:  NEF-32 
Importer  Registratian'*  is  inserted  in  its 
place. 

SS92J   [Amendsdl 

3.  In  {  592il(b).  tfie  phrase 
"Wash^igton.  DC  2059a  Attn:  NEF-a2. 
or  be  submitted  electronically  by  FAX 
(202-366-2536)"  is  removed,  and  the 
phrase  "Room  6115. 400  7th  Street  SW, 
Washington.  DC  2050a  Attn:  NEF-32,  or 


be  submitted  electrtmically  by  FAX 
(202-366-1024)"  is  inserted  in  its  place. 

Issued  on  September  5, 1900. 
leffirayR-MiDw. 
Deputy  Admhustrator. 
[FR  Doc  9fr-21201  Filed  9-10-flO;  8:45  ain] 


49CFRPart593 

[Docket  Na  89-7;  NoUca  3] 

Rm2127-AC98 


I 


Determinations  That  a  Vefiid*  not 
OrlginaHy  Manufactured  To  Conform 
to  tlM  Federal  Motor  VeMde  SafMy 
Standards  Is  ElgRilaftor  Importation 

AGBlCv:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
AcnOK  Tedbnical  amendments;  final 
rule. 

SUMMARV:  This  notice  contains  technical 
amendments  of  the  final  rule  published 
on  September  29, 198%  i^ch 
established  requirements  for 
determinations  that  a  vehicle  not 
originally  manufactured  to  conform  to 
the  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation.  The 
amendments  provide  a  more  complete 
mailing  address  and  correct  a  paragraph 
designation. 

EFFECTIVE  DATE:  The  amendments  are 
effective  September  11. 199a 
FOR  FURTHEM  MFORMATIOM  CONTACT: 
TaylOT  Vinson.  Office  of  Chief  Counsel, 
NHTSA  (20^-366-6263). 
SUPFtEMENTARV  information:  On 

September  29, 1989,  NHTSA  published  a 
notice  that  esteblished  49  CFR  part  593. 
Determinations  That  a  Vehicle  Not 
Originally  Manufactured  to  Conform  to 
the  Federal  Motor  Vehicle  Safety 
Standards  is  Eligible  for  Importation  (54 
FR  40093). 

In  S  593.5(b)(2),  the  address  to  which 
petitions  for  eligibility  determinations 


should  be  sent  was  stated  (after  the 
name  of  the  agency)  simply  as 
"Washington.  DC  20S9a  Attn:  Import 
EligilnUty  Determination."  NHTSA 
wishes  to  add  a  more  complete  address 
and  tfierefore  it  is  adding  a  room 
nnmber  and  street  address  and  an 
internal  mailing  route  code  (NEF-a2)  to 
the  address  in  i  593.5(bX2). 

In  addition,  in  i  593.7.  subsection  (e) 
is  immediate^  followed  by  subsection 
(g).  This  is  an  error,  and  subsection  (g)  ia 
redesignated  subsection  (f). 

Because  the  amendmento  are 
technical  in  nature  and  have  no 
substantive  impact,  it  is  hereby  found 
that  notice  and  public  comment  thereon 
are  unnecessary.  Further,  because  the 
amendmento  are  technical  in  nature, 
they  are  effective  upon  publicatiim  in 
the  Fedbnl  Register. 

In  consideration  of  the  foregoing  part 
593  of  49  CFR  is  amended  as  follows: 

PART  593-(AMENDED] 

1.  Tlie  authority  dtetion  for  part  593 
continues  to  read  as  follows: 

Authority:  Public  Law  100-562.  IS  U.S.C 
1401. 1407:  delegation  of  authority  at  40  CFR 
1.5a 

SS93.5    [Anwnded] 

2.  In  §  593.5(b)(2),  the  phrase 
"Washington.  DC  2059a  Attn:  Import 
Eligibility  Determinations"  is  removed, 
and  the  phrase  "Room  6115, 400  7th 
Street  SW..  Washington.  DC  205ga  Atta: 
NEF-32  Import  Eligibility 
Determinations"  is  inserted  in  ito  place. 

S  593.7   (Amended! 

3.  In  fi  593.7,  paragraph  (g)  is 
redesignated  paragraph  (f). 

Issued  on  September  5, 199a 
Jeffrey  R.  Millar, 
Deputy  Administrator. 
[FR  Doc.  90-21202  Filed  9-10-90;  8:45  am] 
BNJJNO  OOOE  4S10'4»4i 
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This  ssdion  of  the  FEDERAL  REGtSTER 
contains  nottoes  Id  the  pubic  of  the 

proposed  issuanoe  of  nise  and 
regulalions.  Ttw  puipoaa  of  tttese  noficea 
is  to  give  intereslad  persona  an 
opportunity  to  pailidpate  in  the  luie 
making  prior  to  the  adoption  of  the  insi 


SUFFLEMSNTARV  MFORMATIOfC 

ibvited 


DEP  ARTMEMT  OF  TRANSPORTATION 

Federal  Aviatian  Administralion 

14CFRPart71 

[Ahapaoe  Dodcet  Na  9»-ACE-15) 

propoMQ  Mcemion  of  iranenion 
Ar««;ColumMa,MO 

AOENCV:  Federal  Aviatioa 
Administratian  (FAA).  DOT. 

ACTION:  Notice  U  {Hoposed  ralemaking 
(NPRM). 

SUMMARV:  This  Notice  proposes  to  alter 
the  700-foot  traneition  area  at  Columbia, 
Missouri.  The  E.W.  Cotton  Woods 
Memorial  Airpcvt  has  changed  status 
from  public  use  IFR  to  private  use  VFR. 
Accordingly,  the  FAA  proposes  to 
remove  that  portion  of  the  Columbia. 
Missouri,  transition  area  that  is  based 
on  the  E.  W.  Cotton  Woods  Memorial 
Airport 

DATEK  Comments  must  be  received  on 
or  b^ore  October  7, 199a 


:  Send  commento  on  the 
proposal  toe  Federal  Aviation 
Administration.  Manager.  Sjfston 
Management  Branch,  Air  Traffic 
Division.  ACE-58a  601  East  12th  Street. 
Kansas  City,  Missouri  6410a  Telephone 
(816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Coimsel,  Central  Region.  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street.  Kansas  City. 
Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Syston 
Management  Branchy  Air  Traffic 
Division. 

FOR  FURTHER  WFORMATION  CONTACH 

Lewis  G.  Earp.  Airspace  Specialist, 
System  Managtment  Branch.  Air  Traffic 
Division.  ACB-S30,  FAA.  COitral 
Region,  601  Eaat  12tfi  Street,  Kansas 
City,  Missouri  6410a  Teleiriione  (816) 
426-3408. 


Interested  persons  may  partic^te  in 
the  proposed  ralemaking  hy  sal«iitting 
such  written  data,  views  or  argnmento 
as  they  ntay  desire.  Communications 
should  Identify  tiie  air^wce  dodcet 
number,  and  be  submitted  in  duplicate 
to  the  System  Management  Brandi,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  601  East  12tb  Street. 
Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  oomments  will  be 
considered  before  actioa  is  taken  on  the 
proposed  amendment  The  proposal 
contained  in  this  Notice  may  be  dtanged 
in  light  of  the  comments  received.  All 
commento  received  will  be  available 
both  before  and  after  the  closing  date 
for  commento  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvailabffityorNPRM 

Any  person  may  obtain  a  oqpy  of  this 
NMIM  by  submitting  a  request  to  the 

Federal  Aviation  Administration. 
System  Management  Branch,  601  East 
12th  Street  Kansas  City.  Missouri  64106, 
or  by  calling  (816)  426-3406. 

Communications  must  identify  die 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  en  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Cifcular  No. 
11-2A  whidi  describes  the  application 
procedure. 

Theftopoed 

The  FAA  is  considering  an 
amendment  to  subpart  G,  S  71.181  of  the 
Federal  Aviatian  Regulatioiu  (14  CFR 
part  71)  to  altering  the  700-foot 
transition  area  at  Columbia,  Missouri. 
The  E.W.  Cotton  Woods  Memorial 
Airport.  Columbia,  Missouri,  has 
changed  stetus  from  public-ase  IFR  to 
private-use  VFR.  Accordingly,  this 
action  prt^oses  to  remove  that  portion 
of  the  Cohunbia,  Missouri,  700-4oot 
transition  area  which  is  based  on  the 
E.W.  Cotton  Woods  Memorial  Airport 
Section  71.181  of  part  71  (rf  the  Federal 
Aviation  Regnlations  was  republished  in 
Handbook  740aeF,  dated  January  2. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  Involves  an 
esteblished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendmento  are  necessary  to 
keep  them  operationally  current 


Therefore,  this  proposed  regulation— (1) 
is  not  a  "major  rule"  under  Bxeeotive 
Order  1229t-  (2)  to  not  a  "significaBt 
rule"  under  DOT  Ragnlatory  1 
and  Prooadores  (44  FR  lia8«;  1 
26. 1979);  and  (3)  does  not  warreat 
preparation  of  a  Regulatory  Evahiatkai 
as  the  anticipated  impact  to  so  minissat 
Since  thto  to  a  routine  matter  thet  will 
only  affect  ak  traffic  procedures  and  air 
navigation,  it  to  oertlfiad  that  ftto 
proposed  rule  wiD  not  have  a  rignificant 
eccnomic  impact  on  a  substantial 
numt;er  of  smaO  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act 

list  el  SuMecta  Ir  M  CFR  Past  71 

Aviation  safefy.  Transition  areas. 

The  Proposed  AaModmenl 

Accordingly,  pursuant  to  the  audiority 
delegated  to  me,  the  Federal  AviatioD 
Admintotration  proposes  to  amend  part 
71  of  the  Federal  Avtotioo  Ragulatiens 
(14  CFR  part  71)  as  fcJlows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authorify  dtetian  for  part  71 
continues  to  read  as  follows: 

Aothoritr  49  U.S.C.  1948(a).  1354(a).  1810; 
Executive  Oder  108S4;  48  U.S.C  106(^ 
(Revised  Pub.  L  97-449,  Jaaaary  12, 1983);  14 
CFRll.ea 

2.  Section  71.161  to  amended  as 
follows: 

971.181    [Revtoed) 
Columbia.  Misteati 

That  airspace  axtandinK  npward  fron  780 
feet  abova  the  turfaoe  wHhto  an  8H-Mi« 
radius  of  Colunibia  RagioBal  Airport  (laL 
38*48'48"  N.  long.  OUnyrr  W.);  witfato  2V4 
miles  aadi  side  of  the  HaUsvato,  Miasoati. 
VORTAC 193*  radial  axtandii«  boas  the  8%i- 
mile  radias  area  to  10  Bilea  st 
VORTAC;  excluding  the  portioa  \ 
overlies  the  )efiersoa  Ctty.  Miaaoari.  780  fool 
floor  tranaitioa  area. 

Issued  in  Kansas  Qty,  Missouri,  oa  Augnsl 
23,198a 

Don  A.  Patarson, 

Acting  Manager,  Air  Traffic  Kviuon,  Cmtrol 
Region. 

[FR  Doc  9IV«213  FOad  S-lO-80;  8;45  ami 
saisM  coos  4t1»-tS-M 
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DEPARmENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

SocW  Sectirfty  Administration    . 

20CFRPwt416 

[RsgutattonsNalS] 

RINOSeO-ACIS 

Federal  Administration  Of  State 
Supplementary  Payments  to 
IndMduala  m  Medicaid  Facilities 

AOENCV:  Social  Security  Administration. 

HHS. 

action:  Proposed  rule. 


:  The  proposed  regulations 
reflect  section  12201(b)  of  Public  Law 
99-272  (the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985, 
enacted  April  7. 1986).  Section  12201(b) 
permits  Federal  administration  of 
optional  State  supplementary  payments 
to  individuals  in  medical  facilities  that 
receive  title  XIX  (Medicaid)  funds  at  a 
level  exceeding  50  percent  of  the  cost  of 
their  care  (Medicaid  facilities). 
Currently,  the  regulations  prohibit 
Federal  administration  of  optional  State 
supplementary  payments  to  a  person 
who,  throughout  any  month,  is  in  a 
Medicaid  facility.  Under  these 
regulations  States  will  have  the  option 
of  having  the  Social  Security 
Administration  (SSA)  administer 
optional  State  supplementary  payments 
to  these  individuals.  States  will  be 
limited  to  one  State  supplementary 
payment  level  variation  for  residents  of 
Medicaid  facilities  (Federal  living 
arrangement  "D"). 

DATES:  We  will  consider  your  comments 
if  we  receive  them  no  later  than 
November  13, 1990. 
ADOwatStti  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore.  MD 
21235.  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Acfaninistration.  3-^1  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235,  between  8  a  jn. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  maldng 
arrangements  with  the  contact  person 
shown  below. 

raw  RMTHBR  WyOWMATIOti  CONTACT: 

Duane  Heaton.  Legal  Assistant,  Z-B-1 
Operations  Building,  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
965-8470. 

•Um^MENT ANY  INTOnHATION:  The 
proposed  regulations  affect  the 
Supplemental  Security  Income  (SSI) 
program  under  title  XVI  of  the  Social 


Security  Act  (the  Act),  as  amended.  The 
purpose  of  the  SSI  program  is  to  provide 
a  minimiiin  income  level  for  aged,  blind, 
and  disabled  people  who  do  not  have 
income  or  resources  above  levels 
specified  in  the  Act  The  Act  also 
provides  for  State-funded 
supplementation  programs.  A  State  and 
SSA  may  agree,  under  section  1616  of 
the  Act  to  Federal  administration  of  the 
State's  supplementary  payment 
program.  The  terms  of  administration 
are  prescribed  both  in  regulations  and  in 
written  agreements  we  execute  with 
each  State  for  which  we  administer 
supplementary  payments.  To  the  extent 
that  Medicaid  eligibility  is  based  on 
Title  XVI  eligibility,  these  regulations 
will  also  affect  the  Medicaid  program. 
Currently,  20  CFR  416.2030  provides 
that  a  State  may  elect  up  to  five 
federally  administered  optional 
supplementary  payment  level  variations 
based  on  differences  in  living 
arrangements.  Types  of  living 
arrangements  for  which  variations  may 
be  allowed  include  arrangements  such 
as: 

a.  An  individual  or  couple  living  alone; 

b.  An  individual  living  with  an  ineligible 
spouse: 

c.  Residence  in  a  personal  care  facility;  or 

d.  Residence  in  a  domidliaiy  or  congregate 
care  facility. 

The  current  regulations  at  20  CFR 
416.2040(b)  preclude  eligibility  for 
federally  administered  optional  State 
supplementary  payments  for  any 
individual  who  is,  throughout  any 
month,  in  a  facility  in  which  the 
Medicaid  program  pays  for  more  than  50 
percent  of  the  cost  of  the  individual's 
care  (a  Medicaid  facility).  On  April  7, 
1986,  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272)  was  enacted.  Section  12201(b)  of 
that  Act  permits  any  State  with  a 
federally  administered  optional 
supplementation  program  to  modify  its 
supplementation  agreement  with  the 
Seoetary  to  allow  Federal 
administration  of  an  optional 
supplementary  payment  to  any 
individual  in  a  Medicaid  facility. 

To  implement  this  legislative 
enactment,  these  proposed  regulations 
allow  the  States  to  elect  up  to  six 
federally  administered  optional 
supplementary  payment  level  variations 
based  on  differences  in  living 
arrangements.  These  proposed 
regulations  make  it  clear,  however,  that 
if  a  State  elects  a  sixth  payment  level 
variation,  one  of  these  variations  must 
apply  only  to  individuals  in  Medicaid 
facilities  (Federal  living  arrangement 
"D")  Furthermore,  only  one  payment 
level  variation  applicable  to  individuals 


in  Federal  living  arrangement  "D"  will 
be  permitted. 

In  the  past,  there  has  been 
congressional  interest  in  limiting  the 
total  number  of  payment  level  variations 
for  federally  admnistered  State 
supplementary  payments.  In  1977,  the 
Senate  Finance  Committee  issued  a 
report  on  the  SSI  program  that  found 
that  "such  variations  should  be  the 
exception  rather  than  the  rule  and  *  *  * 
should  be  agreed  to  only  when  they 
would  not  materially  affect  either  ihe 
cost  or  efficiency  of  the  program's 
administration."  (Staff  of  Senate  Comm. 
on  Finance,  95th  Cong.,  Ist  Sess.,  Report 
on  the  Supplemental  Security  income 
Program,  70  (Comm.  Print  1977).)  The 
report  concluded  that  when  Congress 
enacted  the  SSI  statute  a  "legislative 
policy  decision  •  *  ♦  was  made  *  *  *  to 
allow  only  the  most  simplified  types  of 
State  supplementation."  [Id  at  71.) 
Moreover,  in  amending  that  statute  to 
allow  for  the  Federal  administration  of 
State  supplementary  payments  for 
individuals  in  Medicaid  facilities. 
Congress  was  aware  of  the  limitation  on 
the  number  of  payment  variations  and 
was  reacting  to  the  need  for  the  Federal 
administration  of  this  particular  living 
arrangement  variation  and  not  to  any 
need  to  increase  the  maximum  number 
of  payment  variations  which  could  be 
federaUy  administered.  We  concluded 
that,  when  read  with  this  legislative 
background,  section  12201(b)  of  Public 
Law  99-272  could  be  reasonably 
interpreted  to  authorize  only  the  most 
limited  expansion  of  permissible 
variations.  Consequently,  in  view  of  this 
legislative  history,  systems  constraints 
and  administrative  and  cost  concerns 
associated  with  implementing  other 
payment  variations,  only  one  payment 
level  variation  will  be  permitted  for 
Federal  living  arrangement  "D"cases. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  there  will  be  no 
additional  program  costs.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 
States.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is  not 
required. 
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Paperwork  Reduction  Act 

These  regulstioiu  impose  no 
additional  reporting  and  recoK&eeping 
requirements  aecessitating  clearance  by 
the  Office  oS  Management  and  Budget 

(Catalog  of  Federal  Donestic  Assistance 
Progran  No.  13-e07.  Supplemental  Seeivity 
tPragraa) 


§4nMm  V 

3.  In  S 416^040; paragraph (b)te 
removed  and  paragraph  (e)  is 
redesignated  as  paragraph  (b). 

(FR  Doc.  90-21S27  Fikd  9-10-«Qc  S:46  ami 
)  OQBS  «is»-ivil 


List  of  Sabiecfts  in  at  CFR  Pert  «!• 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income. 

Dated:  June  18,198a 
GwendolyB  S.  King, 
Commissions  of  Social  Security. 

Approved:  August  13, 1990. 
LoutoW.Sulllvas, 
Secretary  ofHeakh  ondthunan  Servicet. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  title  20  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authocity  citation  for  sut^iwrt  T 
oi  part  416  continues  to  read  as  follows: 

Amhorilr  Sees.  1102.  ISIS.  1618,  and  ISn 
of  the  Socid  Secnity  Act;  42  U.S.C.  1302. 
1382e.  1382g.  and  1383:  sec  212  of  Pub.  L  83- 
66, 87  Stat.  155;  sec.  401  of  Pub.  L  82-003, 88 
Stat.  1485;  sec.  8  of  Pub.  L  83-233, 87  Stat 
956:  sees.  1  and  2  of  Pub.  L  9»-«5,  fl«  StaL 
291. 

2.  In  9  416.2030,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

9416.2030   Optional  supptanentatlon: 
variations  ki  payments. 

(a)  Payment  level.  *  *  * 

(2)  Living  amutgemaita.  In  addition,  a 
State  may  elect  up  to  six  variatkxis  in 
recognition  of  the  different  needs  which 
result  from  various  living  anangonents. 
If  a  State  elects  six  payment  level 
variatioos  based  on  differences  in  living 
arrangements,  one  of  these  six 
variations  most  s|q>ly  ooly  to 
individuals  fai  Medicaid  facilities,  that  is. 
facilities  receiving  title  XR  peyments 
with  respect  to  such  perscms  for  the  cost 
of  their  care  (see  1 416.211(bHl}).  In  any 
event  States  sre  limited  to  one  payment 
level  variation  for  residents  of  Medicaid 
'  facilities.  Types  of  odier  living 
arrangements  for  which  payment 
variations  may  be  allowed  include 
arrangements  such  as: 

(i)liviaf  aloae; 

(ii)  Li«ii«  wiii  aa  iadiaible 

(iii)  PMSoasI  CBf  fadBty;  or 


carefiMility. 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  NaaMi 

30  CFR  Parts  56, 57. 5a»  7Qk  71, 7%  and 
75 

mN121ft-AAa 

Ak  QuaRty,  CtiemicalSubstancaa, 
Reaplratoqf  Protection  Standards; 
PubWc  Hearlnga 

AOENCV:  Mine  Safety  and  Healdi 

Administration.  Labor. 

action:  Proposed  rules;  notice  of  public 

hearings. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  the 
second  of  three  sets  of  public  hearings 
on  its  August  28, 1988,  proposed  rule 
addressing  air  quality,  chemical 
substances  and  respiratory  protection  in 
mining.  The  hearings  wiD  be  held  in 
Washington,  DC  end  San  Francisco, 
Cafifomia.  Each  hearing  wiU  cover 
carcinogens,  asbestos  constmction 
vtoik.  means  of  control,  respiratory 
protection,  and  medical  surveillance. 
dates:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  5  days  before  the 
hearing  date.  Immediately  before  the 
hearing,  any  unallotted  time  will  be 
made  available  to  persons  making  later 
requests.  The  public  hearings  will  be 
held  Friday.  October  12. 1990  and 
Friday,  October  19, 1990.  Both  hearings 
will  begin  at  9  a  on. 


L  The  hearings  will  be  held  at 
the  following  locatioaa: 

October  12. 1660— fiances  Perkins 
Department  of  Labor  Buildiag.  Main 
Auditorium.  Third  and  Coastitution 
Avenue  NW..  Washington.  DC  2QZia 

October  10. 1960-4>hiDip  Barton 
Budding.  450  Golden  Gate  Avenue,  Gold 
Room  (Secrad  Floor),  Sen  Fiandscob 
CaUfnnia0410Z. 

Send  requests  to  make  oral 
presentations  to:  Mine  Satsty  and 
Health  Adtasinistration.  Office  of 
Standards.  Regoletions  and  Variances, 
Room  631. 4015  Wilson  Bodevard. 
Arlington.  Vliginia  22209. 


>  contact: 
Patricia  W.  SHvey,  Director,  Office  of 
Standards,  Regulstiotts,  end  Variances, 
M8HA.  pOS)  SS-mO. 


rARV  SVOMSATlOtK  On 
August  29, 1969,  MSHA  pnbBshed  a 
proposed  rule  to  revise  its  standaida  ior 
air  quality,  chemical  substances,  and 
req>iratory  protection  for  coal,  metal, 
and  nonmetal  mines  (54  FR  35760).  llie 
Agency  initially  scheduled  the  written 
commttit  period  fat  the  proposed  rule  to 
close  on  November  27, 1989.  On  October 
19, 1960.  MSHA  extended  the  comment 
period  to  March  2. 1990  (54  FR  43206),  in 
response  to  requests  front  the  mining 
community.  On  January  25, 1900  {54  FR 
2535).  the  Agency  set  three  separate 
comment  periods  for  different  provisiona 
in  the  proposal  and  announced  its  iaieaX 
to  hold  a  series  of  diree  sets  of  public 
hearings. 

The  coounent  period  for  the  first  group 
of  provisions  closed  on  March  2.  lOOOi 
and  heerings  were  held  on  June  4  and  0, 
1990.  The  comment  period  for  the 
second  group  of  pravisians  closed  on 
June  29. 1990  These  provisions  sre: 
Carcinogens,  asbestos  construction 
work,  means  ol  control,  respirstory 
protection,  and  medical  surveillance. 

The  purpose  of  the  public  bearings  is 
to  receive  relevant  comments  and 
respond  to  questions  sbont  the  proposed 
rule.  The  hearings  will  be  condwted  in 
an  informal  manner  by  a  panel  of  MSHA 
officials.  Although  formal  rules  of 
evidence  wiD  not  apply,  the  presiding 
official  may  exercise  (fiscretion  in 
excluding  irrelevant  or  unduly 
repetitious  material  and  questions. 

The  session  will  begin  with  an 
opening  statement  fatun  MSHA. 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  wiU  be  avtuleble  to 
answer  relevant  questions.  At  the 
discretion  of  the  presiding  official, 
speakers  msy  be  limited  to  a  maximum 
of  20  minutes  for  their  presentations. 
Verbatim  transcripts  of  the  proceedings 
will  be  taken  and  made  a  part  of  the 
rulemalung  record.  CojNes  of  the  bearing 
transcripts  will  be  mede  available  to  the 
public  for  r«vew. 

The  recnd  wtt  remain  open  dirough 
December  1960  on  all  provisioas  of  the 
rule.  Therefore,  MSHA  will  oontinae  to 
accept  additional  wirtten  coamaeats  and 
other  appropriate  data  froan  any 
itnerested  party,  induding  those  net 
presenting  oral  stateaients. 

Issues 

Commenters  posed  vsrious  questions 
about  provisions  contafaied  in  die 
piopesed  nde.  Of  greetest  oonoem  to 
commenters  an  the  issses  discassed 
befow.  M9fA  peTticalariy  requests 
comments  on  niese  issues  during  the 
heatings  in  addition  to  other  aspects  of 
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the  provisions  addressed  in  this  phase 
of  the  rulenaldng. 

A.  Means  of  Control 

The  proposed  rule  would  continue 
MSHA's  existing  policy  on  the  hierarchy 
of  controls.  The  standard  would  require 
mine  operators  to  reduce  woricer 
exposure  to  airborne  substances  through 
feasible  engineering  or  administrative 
controls.  Vi/hen  appropriate  controls  do 
not  reduce  exposure  to  the  permissible 
exposure  limit  (PEL),  the  controls  would 
have  to  be  used  to  reduce  exposure  as 
low  as  feasible  and  be  supplemented 
with  respiratory  protection.  Respiratory 
protection  would  be  required  when 
exposures  are  above  the  PEL  and 
controls  are  being  established;  when 
controls  are  infeasible;  and  when 
occasional  entry  into  hazardous 
atmosphere  is  necessary  to  perform 
maintenance,  investigation,  or 
emergency  cleanup.  In  the  proposed 
rule,  MSHA  stated  its  intent  to  give 
operators  6  months  from  the  date  of 
pubUcation  of  the  final  rule  in  the 
Federal  Registerto  comply  with  the  new 
permissible  exposure  Ihnits  through  the 
use  of  feasible  engineering  or 
administrative  controls.  In  the  interim, 
mine  operators  would  be  able  to  use  any 
combination  of  controls  and  respiratory 
protection. 

The  proposed  rule  includes  the 
following  three  considerations  regarding 
feasibility  of  engineering  or 
administrative  controls:  (1)  Nature  and 
extent  of  the  overexposure;  (2)  the 
demonstrated  effectiveness  of  available 
technology;  and  (3)  whether  committed 
resources  would  be  wholly  out  of 
proportion  to  the  expected  results. 

Some  commenters  suggested  that  the 
Agency  adopt  a  more  performance- 
oriented  approach  for  compliance  with 
PELS.  Some  operators  stated  that  the 
cost  of  engineering  controls  would  be 
prohibitive:  and,  even  if  additional 
ventilation  entries  or  shafts  could  be 
developed  in  an  existing  underground 
mine,  the  cost  potentially  would  exceed 
several  million  dollars  for  each  fan 
installation.  Also,  one  commenter 
suggested  that  retrofitting  would  not  be 
cost  effective  and  may  not  achieve 
desired  results.  Some  other  commenters 
stated  that  the  decision  to  install 
engineering  controls  or  respirators 
should  be  left  to  the  operator. 

Some  commenters  suggested  that 
engineering  controls  may  provide 
adequate  protection  only  if  they  are 
designed,  operated  and  maintained 
properly.  They  stated  that  a  respiratory 
protection  program  that  is  carefiilly 
implemented  and  supervised  can  be 
very  effective  in  providing  employees 
with  protection  against  overexposures. 


Some  commenters  supported  MSHA's 
proposed  language  but  suggested 
adthtional  circumstances  where  they 
believed  respiratory  protection  would  be 
appropriate,  such  as  for  complying  with 
short-term  exposure  limits,  during 
maintenance  and  repair  activities,  and 
during  intermittent  exposures.  One 
commenter  suggested  that  MSHA  define 
feasible  engineering  controls  as  those 
which  are  economically  and  technically 
feasible  and  capable  of  providing 
effective,  dependable,  and  sustained 
control.  This  commenter  also  stated  that 
MSHA  shodd  not  limit  use  of 
respirators  to  the  examples  in  the 
proposal  because  there  may  be  many 
additional  instances  when  respiratory 
protection  alone,  or  in  combination  with 
engineering  controls  and  work  practices, 
offer  the  best  means  of  controlling 
exposures. 

One  commenter  recommended  that 
engineering  controls  be  required  in 
circumstances  where  miners  are 
exposed  to  concentrations  at  or  above 
the  PEL  Finally,  one  commenter 
expressed  a  desire  for  MSHA  to  extend 
the  deadline  for  compliance  from  6 
months  to  3  to  5  years. 

B.  Carcinogens 

The  proposal  includes  known  or 
suspected  carcinogens  adopted  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  in  the 
1989-90  'TLV  Booklet."  the  regulatory 
actions  of  OSHA  and  other  Federal 
agencies,  as  weU  as  the  "Fourth  Annual 
Report  on  Carcinogens"  prepared  by  the 
U.S.  Public  Health  Service  and  issued  by 
the  Secretary  of  Health  and  Human 
Services.  In  the  proposal,  MSHA  uses  a 
tiered  approach  by  grouping  the 
carcinogenic  chemicals  and  processes 
according  to  their  strength,  toxicity, 
sources,  and  potential  routes  of 
exposure. 

Class  1  carcinogens  are  those  which 
are  brought  onto  mining  property  that 
have  no  assigned  safe  limit  by  any 
recognized  agency,  with  one  exception: 
Bis(chloromethyl)  ether,  which  is  often  a 
by-product  of  chloromethyl  methyl 
edier.  Therefore,  both  chemicals  would 
be  regulated  as  class  1  carcinogens. 
MSH^  would  require  that  class  1 
carcinogens  be  controlled  so  that  the 
miner  would  have  virtually  no  contact 
with  the  chemical.  Because  these 
chemicals  are  likely  to  be  used  in 
procedures  and  operations  other  than 
those  encountered  in  general  industry, 
MSHA  proposes  to  require  prior 
approval  for  their  use,  rather  than 
identifying  specific  control  technology. 
MSHA's  intent  is  to  protect  miners 
while  allowing  operators  flexibility  in 
handling  and  using  these  types  of 


chemicals.  Operators  requesting  Agency 
approval  would  have  to  specify  within 
their  procedures  the  use  of  engineering 
controls,  personal  protection,  and 
administrative  measures  that  ensure 
virtually  no  contact  with  the  chemicals. 
Administrative  measures,  which  are 
distinguishable  from  administrative 
controls,  are  management  efforts  used  to 
define  woric  practices  and  to  limit 
possible  contamination.  Each  class  1 
carcinogen  present  in  a  concentration  of 
greater  than  0.1  percent  by  weight  or 
volume  would  be  subject  to  approved 
restricted-use  procedures. 

Class  2  and  class  3  carcinogens  are 
those  brought  onto  mining  property  and 
which  have  been  assigned  PELs. 
Exposures  to  these  chemicals  are 
controlled  by  their  assigned  PELs  and 
additional  requirements  specified  for 
each  class.  The  other  provisions  of  the 
proposal,  such  as  exposure  monitoring 
and  respiratory  protection  would  be 
applicable  also.  Engineering  controls 
and  restricted  areas  would  be  required 
for  use  of  these  chemicals.  Because  an 
exposure  limit  can  be  used  to  determine 
the  effectiveness  of  engineering  controls 
for  airborne  exposure,  MSHA  would  not 
require  prior  approval  for  use  of  these 
chemicals  the  proposal  specifies  the 
types  of  systems  in  which  Class  2 
carcinogens  can  be  used. 

Class  3  carcinogens  would  be 
regulated  to  the  PEL  without  specifying 
the  technology  required  for  their 
handling,  ff  an  overexposure  is  found,  a 
restricted  area  would  have  to  be 
established  and  additional  work 
practices  to  control  exposure  would 
have  to  be  implemented.  Operators 
would  also  have  to  fulfill  requirements 
for  labeling,  monitoring  and  training, 
which  are  not  dependent  upon 
establishment  of  a  restricted  area. 

Class  4  carcinogens  are  those  that  are 
mining  processes,  chemical  processes, 
or  chemicals  for  which  the  contribution 
of  individual  components  toward  the 
carcinogenic  activity  are  not  fully 
understood.  The  nature  of  the  processes, 
as  well  as  the  type  of  exposure,  requires 
different  work  practices  than  for  the 
other  classes  of  carcinogens. 

Some  commenters  suggested  that 
separate  precautions  should  not  be 
required  for  chemicals  that  potentially 
cause  cancer  as  opposed  to  chemicals 
that  pose  other  potentially  life- 
threatening  risks.  These  commentera 
also  recommended  that  MSHA 
promulgate  a  separate  standard  for  each 
carcinogen  rather  than  use  the  generic 
approach.  Some  commenters  suggested 
that  MSHA  should  not  be  regulating 
carcinogens  at  levels  less  than  those  to 
which  the  general  popidation  is 


exposed.  Also,  some  conunenters 
suggested  that  a  restricted  area  is  not 
necessary  imless  the  I^L  either  is,  or  is 
likely  to  be,  exceeded. 

Some  commenters  stated  that  MSHA 
did  not  explain  in  its  proposal  why  class 
2  chemicals  have  prescribed  methods  of 
handling  and  class  S  chemicals  do  not 
Some  commenters  recommended  that 
instead  of  just  listing  carcinogens  to  be 
regulated  in  its  proposal  that  MSHA 
should  promulgate  scientific  procedures 
for  classifyiqg  carcinogens,  and  adding 
and  removing  substances  from  the  class. 
A  few  commenters  suggested  that  the 
chemicals  listed  in  class  1  and  most 
substances  listed  in  classes  2  and  3  are 
likely  to  be  encountered  only  in 
laboratory  reagent  use  in  the  typical 
mining  environment,  if  encountered  at 
alL  These  commenters  also  stated  that 
of  the  carcinogens  listed  in  classes  2  and 
3,  only  benzene,  4,4-methylene  bis(2- 
chloroaniline),  4,4'-methylene  dianiline, 
ethylene  oxide,  hydrazine  and 
acetonitrile  are  found  in  the  general 
mining  environmenL 

In  addition,  some  commenters  believe 
that  MSHA  did  not  rely  upon  the  latest 
available  data,  nor  did  it  discuss  the 
scientific  data  supporting  the 
rulemaking.  One  commenter  stated  that 
MSHA  should  promulgate  procedures 
for  carcinogens  based  upon  a  risk 
assessment  entailing  hazard 
identification,  dose-response 
assessment,  exposure  assessment  and 
risk  characterization.  This  commenter 
also  recommends  that  MSHA  use  the 
information  in  the  study  conducted  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  regarding  its 
National  Occupational  Health  Survey  in 
Mining  (NOHSM)  which  identifies 
chemicals  present  on  mine  properties. 
From  the  NOHSM  data,  this  commenter 
believes  that  MSHA  could  have  NIOSH 
identify  which  of  the  recommended 
carcinogens  in  proposed  Tables  C-1 
through  C-5  are  found  on  mining 
property,  the  quantities  being  used,  and 
die  conditions  of  use.  A  few  commenters 
objected  to  MSHA's  usage  of 
carcinogens  listed  in  the  National 
Toxicology  lYogram's  "Fourth  Annual 
Report  on  Carcinogens"  as  a  source  for 
relating  carcinogens  in  the  mining 
industry  because  they  believe  that  the 
Annual  Report  does  not  include 
adequate  risk  assessment  data. 

Some  commenters  agreed  with 
MSHA's  tiered  system  of  controls  for 
established  carcinogens.  However,  they 
objected  to  die  direct  application  of 
these  controls  to  the  typical  laboratory 
environment  because  significant 
differences  exist  between  the  laboratory 
and  the  rest  of  the  mining  environment 


These  differences  include  laboratory 
hoods,  restricted  access,  more 
controlled  and  measured  usage.  These 
commenters  recommend  that  the 
Agency  establish  a  separate  category  of 
controls  to  be  developed  for  small  scale, 
laboratory  reagent  use.  One  commenter 
objected  to  MSHA's  restriction  of  the 
use  of  administrative  controls  or  woricer 
rotation  when  using  any  carcinogens, 
and  restrictions  on  food,  smoking 
products  and  cosmetics.  This  commenter 
stated  that  the  restriction  would  apply 
to  the  entire  mine,  when  the  Agency's 
intent  is  that  it  would  be  applicable  only 
to  restricted  areas  for  classes  2  through 
4.  This  same  commenter  objected'to  the 
requirement  of  protective  clothing  and 
equipment  for  dasses  2  through  4 
because  the  possibility  of  skin  contact 
would  not  raise  health  concerns  where 
the  diemical  is  not  absorbed  through  the 
skin  or  does  not  cause  local  health 
effects. 

Commenters  recommended  that  the 
Agency  consider  the  effects  of  the  use  of 
tobacco  products  by  miners,  since 
studies  indicate  their  association  with 
cancer  and  impaired  health.  A  few  other 
commenters  suggested  that  coal  tar 
pitch  volatiles,  under  class  4 
carcinogens,  are  found  in  diesel  exhaust 
and  suggested  tht  MSHA  include  an 
exception  for  diesel  exhaust  otherwise 
it  would  be  regulated  under  this 
standard.  By  definition,  "coal  tar  pitch" 
is  separate  from  petroleum-based 
derivatives  such  as  diesel  exhaust  and 
it  is  not  the  Agency's  intent  to  regulate 
exposure  to  diesel  exhaust  particulates 
as  coal  tar  pitch  volatiles. 

One  commenter  stated  that  the 
approval  procedures  for  use  of  class  1 
chemicals  would  create  long  delays  and 
the  standard  does  not  include  a 
definition  of  "new  evidence"  for 
purposes  of  appeal  procedures  of  an 
initial  decision  by  the  Agency  on  the 
operator's  procedures. 

For  class  3  carcinogens,  MSHA 
requested  comments  on  whether  the 
standard  should  include  a  requirement 
for  special  clothing  and  daily  showers 
when  individuals  are  exposed  to 
carcinogens  with  a  skin  notation  in  the 
PEL  table  at  levels  above  the  PEL 
MSHA  also  requested  comments  on 
whether  such  dotMng  and  showers  are 
appropriate  for  exposure  to  any 
carcinogen  above  the  PEL  to  reduce 
potentid  exposures  through  ingestation 
and  resuspension  of  contaminants.  One 
commenter  stated  that  whether  MSHA 
requires  these  provisions  is  dependent 
upon  the  specific  chemical  as  opposed 
to  the  entire  class. 

Some  commenters  stated  that  the 
proposal  for  class  3  carcinogens  would 


restrict  the  usage  of  paint  in  the  crushed 
stone  industry,  since  paint  could  contain 
lead  chromate  and  zinc  chromate  which 
are  listed  on  Table  C-3.  It  is  not  the 
Agency's  intent  to  regulate  paint  as  a 
class  3  carcinogen.  MSHA  believes  that 
the  5  percent  tluvshold  for  lead  and  zinc 
chromate  for  indusion  into  class  3 
would  prevent  paint  frt)m  falling  Into 
this  category. 

Some  conunenters  objected  to  the 
proposed  monitoring  requirements  for 
carcinogens  because  they  believe  that 
monitoring  expertise  and  resources 
necessary  to  reliably  quantify  eiqMMures 
are  not  present  in  the  mining  industry. 
These  commenters  requested  that 
MSHA  provide  all  necessary  monitoring 
under  this  section,  assess  the  monitoring 
and  analytical  methods,  and  evaluate 
the  reliabilify  and  feasibilify  of 
measuring  exposures  at  the  proposed 
PELs. 

C.  Asbestos  Construction  Work 

The  proposed  rule  defines  "asbestos 
construction  work"  as  demolition  or 
salvage  of  structures  where  asbestos  is 
present  installation,  removal,  or 
encapsulation  of  asbestos  and  materials 
containing  greater  than  0.1  percent 
asbestos;  spill  and  emergency  deanup 
of  asbestos  and  material  containing 
greater  than  0.1  percent  asbestos; 
transportation,  disposal,  storage  or 
containment  of  asbestos  or  materials 
containing  greater  than  0.1  percent 
asbestos  on  the  site  or  location  at  which 
construction  activities  are  performed. 

Operators  would  have  to  designate  a 
person  responsible  for  the  asbestos 
construction  work  who  would  have  the 
authority  to  take  prompt  corrective 
action  to  eliminate  hazards.  The 
proposal  would  require  that  the 
designated  person  be  comprehensively 
trained  on  the  hazards  of  asbestos  and 
asbestos  construction  work,  such  as  a 
course  conducted  by  an  Environmental 
Protection  Agency  (EPA)  Asbestos 
Training  Center,  be  a  certified  industrial 
hygienist  or  be  certified  for  asbestos 
construction  woik  by  a  state  program. 

The  proposal  would  require  that  areas 
where  asbestos  construction  work  is 
being  conducted  be  restricted  to 
essential  personnel,  and  posted  with 
signs  stating  the  nature  of  the  hazard 
and  the  procedures  to  be  followed  when 
entering  and  leaving  the  restricted  area. 
Ilie  proposal  would  prohibit  food, 
beverages,  smoking  products,  tobacco 
and  other  chewing  products,  and 
application  of  cosmetics  in  the  restricted 
area.  Spedal  protective  dothing  would 
have  to  be  provided  by  operators  to 
persons  entering  the  restricted  area.  All 
dothing  would  have  to  be  deposited  at 
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the  point  of  exit  and  dlflposed  of  or 
decontandnated  after  tfaa  last  exit  of  the 
^.  MtaNfs  wcmld  have  to  shower 
immediatrijr  after  eadi  exit 

Whenever  fsasiUe.  operatofs  most 
establish  negathre  pressure  enckwaies 
before  beginning  removal.  demoUtioD.  or 
renovation  operatioas.  Glove  bags  and 
wet  methods  could  be  sidistitnted  for 
negative-pressore  enclosures  for  small- 
scale,  short-dnration  activities  invdving 
removal  of  asbestos-containing 
inanUHflo  m  p^MC.  rssMwal  of  entire 
and  intact  asbestos-faisulated  p^»es  or 
stmctares.  and  replacement  crf^riectrical 
conduits  dvou^  or  near  asbestos- 
containmg  mateiiaL 

Daily  monitoring  would  be  required  if 
the  PEL  is  or  eowld  be  exceeded.  Written 
deoootamination,  disposaL  and 
emergency  proceduree  would  have  to  be 
devek^MG  and  operationaL  Persons 
entering  the  restricted  area  would  have 
to  be  trained  initielly  and  annually 
thereafter. , 

Operators  woidd  have  to  give  MSHA 
at  least  20  days  notice,  a^iich  could  be 
oral,  prior  to  oommencunent  (rf  asbestos 
construction  work  involving  at  least  80 
linear  meters  of  asbestos  or  ari)C8tos- 
containing  materials.  These  provisions 
pwallel  widi  mine  operators'  reporting 
requirements  to  EPA  under  the  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants,  40  CFR  part  61,  subpart  M. 

Finally,  die  pn^msaj  states  that 
contain«s  of  asbestos  and  materials 
contahiing  greater  dian  0.1  percent 
asbestos  would  have  to  be  stored  in  a 
manner  that  prevents  contamination  of 
restricted  and  nmrestricted  areas;  and 
equipment,  materials,  or  other 
contandnaled  items  from  the  restricted 
area  would  not  be  permitted  to 
contaminate  nourestrlcted  sreas. 

A  number  of  oommenters  stron^y 
objected  to  dis  proposed  provisions- 
because  diey  bdieved  diey  would  be 
inconsistent  widi  those  adopted  by  the 
Occqmtional  Safsty  and  Health 
Administration  (OSHA).  MSHA 
primarily  baaed  its  proposal  on  the 
OSHA  procedures  for  ssbestos 
constractiOQ  woric  Some  operetors 
suggested  thet  die  Agency  use  die  BPA's 
definition  of  UO  percent  asbestos  for 
purposes  of  asbestos  constnictioB  work 
rather  than  MSHA's  proposed  definition 
of  01  percent  asbestos.  Some  odier 
coBBmenters  stated  for  the  record  that 
MmA  riioald  not  faichide  any  non- 
asbestiform  minerals  widiin  its  asbestos 
stmdards. 

Some  oommenters  stated  diet 
operators  would  not  be  able  to  sunplc 
to  the  Urait  <rf  ai  percent  asbe^os  in 
bulk  samples  whoe  asbestos  may  occur 
sodi  ss  is  insidstioa  sod  bfri»  shoe 
linings.  MSHA  does  not  faitend  thst  the 


provisions  oo  asbestos  ooostmctton 
would  apply  to  the  use  or  handling  of 
brake  shoes  to  mines.  These 
commenters  suggested  diat  the  Agency 
tpedfy  a  measurement  method. 

D.  Medical  Surveillance  and  Transfer 
&tabluihment  of  Program 

The  proposed  rule  would  require 
operators  to  estabUsh  a  written  medical 
surveillance  pro^ara  that  would  offer 
miners,  who  are  or  would  be  wc^dng 
with  substances  or  processes  listed  in 
TaUe  C-5,  the  option  to  be  examined  by 
a  licensed  physician. 

One  coramenter  supported  the 
Agency's  concept  of  oiedical 
surveillance  for  miners  who  sre 
significandy  exposed  to  hazardous- 
materials  that  can  result  in  adverse 
health  effects.  However,  this  commenter 
suggested  that  a  grouping  by  disease 
endpoint,  such  as  cancer  related  to 
occupational  carcinogens,  or  by 
chenkcals  being  structurally  related  will 
not  be  as  effective  as  a  generic  standard 
based  on  assessment  of  target  organs.  In 
the  opinion  of  some  oommenters.  the 
cancers  related  to  ejqiosure  to  any  of  the 
listcMl  carcinogens  on  Table  C-5  would 
not  be  affected  by  medical  screming. 
One  commenter  stated  diet  bladder 
cancer  can  result  from  exposure  to  many 
of  the  listed  carcinogens,  and  there  are 
8<Hne  studies  which  indicate  that 
screening  for  Madder  cancer  may  detect 
the  disease  when  it  is  surgically  curable. 
Lung  cancer,  on  the  other  hand,  may  not 
be  a  suitable  candidate  for  screening 
given  present  tests. 

Some  commenters  recommended  that 
M^iA  promulgate  specific  rules  for 
medical  surveillance  since  the  criteria 
for  inclusion  of  such  a  requirement 
should  be  triggered  by  the  specific 
substance  diat  has  been  or  wiU  be  used 
in  the  wnkplace.  A  number  of 
commenters  also  stated  that  the  term 
"working  widi"  is  vague  and  needs 
clarification,  since  it  is  possible  for 
miners  to  be  working  with  a  chemical  to 
whidi  diey  have  no  direct  contact 

One  commenter  requester  diet  MSHA 
define  "exposed"  to  specify  the  type  and 
degree  of  contact  with  each  listed 
carcinogen  triggering  medical 
surveillance;  at  a  minimum,  the  final 
rule  should  specify  diet  exposure  to  a 
particular  diemical  must  be  sbove  the 
PEL  for  that  substance;  and  the  standsrd 
should  clarify  that  onfy  occupational 
exposure  is  of  concern  to  die  Agency. 

Medical  Examinations 

Hie  medical  examination  would  have 
to  be  conducted  at  a  reasonable  time 
and  place  and  all  costs  (rf  the  medical 
examination  would  be  paid  by  the  mine 
operator.  The  medical  examination 


would  have  to  ba  made  available  to  a 
miner  (1)  Before  the  miner  could  be 
assigned  to  work  with  a  carcinogBn  on 
Table  C-S,  (2)  once  every  12  months, 
and  (3)  whenever  the  miner  is  expoeed 
to  these  cardnogeas  as  s  result  of  an 
emergency.  Hie  operator  would  have  to 
direct  the  examining  physician  to 
transmit  examination  rnnlts  to  die 
operator.  The  operator  would  have  to 
provide  the  examining  {Aysidan  widi 
relevant  )ob  information. 

MSHA  requested  specific  comments 
on  the  appropriate  criteria  to  be  used 
when  ofOering  medical  examinattons  to 
miners;  and  on  vidiedier  medical 
examinattons  and  transfe  under  this 
section  shoidd  be  at  eadi  miner's  option, 
as  in  this  proposal,  or  mandatory. 

Some  commenters  recommended  that 
the  Agency  replace  the  term  "medical 
examinatioD*'  widi  "medical  evaluation" 
since  an  evahiadon  is  broader  in  scope 
and  would  allow  a  physician  to  express 
professional  judgment  Some 
commenters  also  suggested  that  the 
entire  examination  need  not  be 
performed  by  a  licensed  frfiysidan. 
rather  it  could  be  performed  under  die 
licensed  jri^idan's  directton. 

One  commenter  suggests  that  medical 
examinations  under  the  Federal  Mine 
Safety  and  Healdi  Act  of  1977  (Mine 
Act)  are  not  provided  for  where  a 
miner's  healdi  has  not  been  adversely 
affected  by  eiqxMare  to  a  specific 
chemical.  A  number  of  commenters 
believe  that  requiring  an  examtoation 
after  a  single  exposne  to  a  listed 
cardnogeo  will  not  further  that  goal 
because  most  cancers  develop  after  long 
latency  periods  and  only  a  fiew  are 
amenaMa  to  eady  detectim  and  medical 
intervention.  However,  some 
commenters  steted  that  this  provision 
would  be  appr(q)riate  for  sonw 
cardnogens  as  iqiposed  to  odiers.  Some 
latency  periods  for  cardnogens  are  in 
excess  (Mf  12  months.  Theref(»e,  in  an 
emergency,  die  need  for  an  immediate 
medical  examination  may  not  be 
warranted 

Some  commenters  suggested  thet  die 
frequency  tH  examinations  should  be 
keyed  to  the  specific  substance  used,  the 
exposure  levels  and  duration,  sex,  sge 
and  physiidogical  condition  of  the  miner. 
Hiey  stated  ^t  die  type  of  exposure, 
amount  of  exposure  and  route  of  entry/ 
target  organ  vary  depending  upon  the 
substance  and  the  site. 

Recordkeeping 

Under  die  proposed  role,  all  medical 
records  would  have  to  be  retained  by 
the  operator  for  a  period  of  ^  adner^s 
employment  plus  30  yearsi  Hiis  is 
consistent  widi  OKlA's  recordkeeping 


retention  period  for  cardnogens.  Kfiners, 
their  designated  representatives,  and 
authorized  rcpresentives  of  the 
Secretaiy  of  Labor  and  die  Secretary  of 
Health  and  Human  Services  would  have 
access  to  miners'  medical  records.  In 
addition,  operators  would  have  to  give 
miners  copies  of  their  medical  records 
upon  termination  of  employment 

The  proposed  rule  also  indudes  a 
provision  that  would  require  that 
whenever  an  operator  ceases  to  do 
business  and  there  is  a  successor 
operator,  the  successor  operator  would 
have  to  continue  to  retain  the  medical 
records  for  the  required  period  of  this 
section.  Where  there  is  no  successor 
operator,  the  operator  would  have  to 
notify  affected  miners  of  their  righte  of 
access  to  records  within  3  months  prior 
to  destroying  such  records. 

Some  commenters  objected  to  the 
record  retention  period  as  being  too 
burdensome.  Other  commenters 
suggested  that  requests  for  access  to 
medical  records  should  be  in  writing, 
and  that  the  standard  should  provide  for 
an  operator  to  give  access  to  miners' 
medical  records  to  an  operator's 
designated  physidan.  Also,  some 
commenters  believe  that  a  final  rule 
should  require  operators  to  give  miners 
copies  of  dieir  records  upon  request 
rather  than  that  they  be  automatically 
provided  with  a  copy. 

Regarding  the  provisions  on 
recordkeeping  and  successor  operators, 
some  commenters  stated  that  "all 
affected  miners"  should  indude  only 
those  who  are  actively  employed  at  the 
time  the  operator  ceases  to  do  business, 
when  there  is  no  successor.  These 
commenters  objected  to  any  application 
of  the  standard  to  former  miners,  stating 
that  they  are  not  "miners"  under  the 
Mine  Act 


Medical  Transfer 

Under  the  proposal,  the  operator 
would  have  to  notify  MSHA  in  writing 
of  any  miner  requesting  to  transfer  as  a 
result  of  the  physidan's  medical  report 
indicating  that  the  miner  has  developed 
cancer  or  any  impairment  of  health  or 
functional  capadfy  due  to  exposure  to  a 
carcinogen  on  Table  C-5.  The  notice 
would  have  to  be  sent  to  MSHA  within 
15  calendar  (feys  of  receipt  of  the 
miner's  request  for  transfer  and  include 
the  miner's  occupation,  a  new 
assignment  and  the  date  of  transfer. 
The  transfer  would  have  to  take  place 
before  the  21st  calendar  day  following 
receipt  by  the  operator  of  the  miner's 
request  The  proposal  would  allow  for  a 
miner  and  an  operator  to  agree,  in 
writing,  for  the  miner  to  be  transferred 
to  a  d&erent  mine. 


The  proposed  rule  would  also  provide 
compensation  protection  for  transferred 
miners.  The  miner  would  retain  at  least 
the  previous  hourfy  rate  of  pay  and 
subsequendy  would  receive  actual 
increases  applicable  to  the  assigned 
woric  dassification. 

Some  commenters  requested  that 
MSHA  delete  the  proposed  provisions 
on  medical  transfer  and  promulgate 
such  provisions  in  separate  rulemaking. 
These  commenters  believe  that  a 
medical  transfer  standard  must  specify 
each  type  of  cancer  and  degree  of  health 
impairment  or  loss  of  functional 
capadfy  deemed  direcdy  attributable  to 
each  carcinogen.  Also  they  requested 
that  any  final  standard  should  provide 
exad  guidance  on  how  physidans 
should  account  for  concomitant 
exposure  to  other  cardnogens  or  agents 
in  a  miner  that  may  induce  the  same 
precursor  or  endpoint  disease  as  the 
carcinogen  of  primary  concern. 

E.  Respiratory  Protection  Program 

The  proposed  standard  would  require 
all  operators  to  establish  a  respiratory 
protection  program  whenever  an 
exposure  based  MSHA  standard 
requires  respiratory  protection.  These 
requirements  would  be  induded  for  coal 
operators  in  revised  SS  70.302, 71.302 
and  90.302.  The  proposed  rule  retains 
the  prindpal  requirements  of  the 
existing  standaid  for  metal  and 
nonmetal  mines  by  induding  the 
relevant  portions  of  the  American 
National  Standards  Institute  (ANSI) 
Z88.2-1980.  The  proposal  contains 
requirementa  for  selection,  fit  testing, 
use,  maintenance  and  training.  Although 
benefidal,  these  provisions  would  not 
be  applicable  to  voluntary  use  of 
respiratory  protection.  MSHA  is  aware 
that  NIOSH  and  OSHA  are  each 
developing  rules  that  address  respirator 
approval  and  use.  MSHA  is  closely 
following  these  rulemakings  to  ensure 
that  the  Agency's  final  rule  for  mining 
will  be  consistent  with  the  respiratory 
protection  standards  developed  by  the 
these  other  Federal  agendes. 

Under  the  proposal,  operators  would 
have  to  Use  respirators  approved  under 
30  CFR  part  11  and  maintain  them  in 
approved  condition.  Respirators  would 
have  to  be  seleded  according  to  the 
criteria  in  the  three  tables  included  in 
the  standard,  the  manufacturer's 
limitations  on  the  respirator,  and  the 
diaracteristics  of  the  work  environment 
which  indudes  the  exposure  levels,  the 
period  of  time  the  respiratory  protection 
will  be  worn,  and  the  work  activities  of 
the  employees.  The  proposal  would 
require  operators  to  make  certain  that  ' 
respirators  are  deaned  and  sanitized 
prior  to  use  by  another  person. 


Respirators  would  hsve  to  be  inspected 
prior  to  use  and  after  deaning. 
sanitizing,  and  maintenance,  induding 
repair  work.  Respirators  for  emergency 
use  would  hsve  to  be  inspected  monthly 
with  s  record  kept  of  the  last  inspection. 

Respirators  would  have  to  be  stored 
in  s  manner  that  protecto  them  from 
damage  or  contamination.  Emergency- 
use  respirators  must  be  sccessible  to 
persons  who  may  need  to  use  them. 

Operators  would  have  to  conduct 
either  qualitative  or  quantitative  fit  testa 
for  respirators  with  tight-fitting 
facepieces.  Accurate  records  of  fit 
testing  would  have  to  be  recorded  and 
kept  for  1  year  from  the  latest  fit  test 
For  respirators  with  a  tight-fitting 
facepiece,  negative-  and  positive- 
pressure  sealLig  test  or  an  equivalent 
qualitative  sealing  test  would  have  to  be 
done  prior  to  each  use.  Use  of 
respirators  with  tight-fitting  facepieces 
would  be  prohibited  when  fadal  hair 
comes  between  the  sealing  surface  of 
the  resirator  facepiece  and  the  face. 

The  proposed  rule  would  also  require 
initial  training,  followed  by  refresher 
training  at  least  every  12  months,  for 
respirstor  wearers,  supervisors,  and 
persons  issuing  or  mahitaining 
respirators.  Oil-lubricated  compressors 
would  have  to  be  equipped  with  a 
carbon-monoxide  or  higher  temperature 
alarm.  SuppUed  air  or  oxygen  used  for 
respiration  would  have  to  meet  the 
requirementa  of  30  CFR  ptui  11.  Finally, 
the  proposal  would  proUbit  compressed 
oxygen  from  being  used  in  atmosphere- 
supplying  respirators  or  in  open-circuit 
self-contained  breathing  apparatus  that 
have  previously  used  compressed  air. 

Some  commenters  recommended  that 
MSHA  indude  within  the  standard  that 
this  section  is  inapplicable  to  30  CFR 
part  49  and  self-rescuers  covered  by 
§§  57.15030  and  75.1714.  Commenters 
generally  agreed  with  the  proposal  on 
respiratory  protection  programs  in  that 
audi  programs  should  outline  proper 
selection,  fit  testihg,  use,  maintenance  of 
respirators,  and  training  of  respirator 
wearers.  However,  some  commenters 
stated  thst  the  proposal  is  too  restrictive 
regarding  deaning  of  respirators  which 
would  hsve  to  be  conduded  by  one 
other  than  the  respirator  wecuer. 
MSHA's  intent  was  to  allow  maximum 
flexibilify  in  deaning  and  sanitizing 
prior  to  someone  else's  use  of  the 
respirator.  MSHA  intends  to  darify  the 
provision  to  the  final  rule. 

Several  commenters  suggested  that 
Table  D-1  fails  to  quantitatively  identify 
"percent  of  oxygen"  that  presents 
particular  hazards,  and  thus,  has  no 
meaning. 
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A  numbar  of  comnwmtCT  ol^ected  to 
MSHA's  anIffMd  protectioB  {acton  on 
TaUM  D-S  and  D-9  and  RqnestBd  tfiat 
the  Agencjr  pfovida  grealer  ratioBale  for 
the  propoaed  nmrtieta.  Some 

of  a  footnote  on  Table  D-3  for  si^iplied- 
air  leapiratan  (SAR).  continuous  flow 
kooda  or  kebneta.  tince  the  abrasive 
blasting  process  can  result  in  excursions 
of  contaminants  within  a  respiratory 
protection  devices'  capabilities. 
However,  these  commenters  bdieve  that 
im>po8ed  protection  factor  of  25  for  this 
limited  puipose  woold  be  too  stringent 
and  could  be  accommodated  by  a 
reasonable  exception. 

Several  commenters  agreed  with 
MSHA  that  fit  teating  should  be 
conducted  for  all  tight-fitting  facepiece 
respirators,  but  disagreed  with  the 
Agency  that  assisted  protection  factors 
should  be  limited  to  10  for  positive 
pressure  tight-fitting  facepiece 
respirators  unless  quantitative  fit  testing 
has  been  performed.  The  pupose  of  a 
positive  pressure  respirator  is  to  ensure 
that  there  is  an  adequate  fit  of  die 
focepiece.  which  can  be  accomplished 
by  fit  testing  the  same  mode)  focepiece 
in  the  negative  pressure  mode  as  an  air- 
purifying  respirator. 

Some  commenters  suggested  that 
MSHA  amend  provisions  regardmg  fit 
testing  and  fit  testing  records  to 
reference  only  negative  pressure 
respirators. 

Some  commenters  alao  suggested  diat 
the  term  "dispoaaMe  dost/misT 
respirator  is  undear  and.  therefore, 
should  not  be  assigned  a  protection 
factor.  They  stated  that  acfaienng  a  fit 
factor  of  100 1^  a  vaHdaled  and 
reoopBxed  qualitative  fit  teat  or  by  a 
quantitative  fit  test  ahonld  qaaMf  aay 
respirator  for  an  assigned  pratectiaii 
factor  of  taL  Several  commwiteti  stated 
that  the  fit  testing  lequiiements  dioald 
not  be  applicable  to  (fiapoeable 
resimatars.  wbenas  other  commentcfs 
recommended  diat  MSHA  allow  aae  of 
disposable  respirators  far  other  than 
dust  and  mist 

A  aamber  of  cooomeitfers 
reconmended  that  siBce  ttie  A^SI 
standard  is  ao  widdy  used,  MSHA 
should  ase  it  as  a  baais  far  the  final  nde. 
especially  the  ANSI  pratectian  fndora. 
Several  commenters  suggwted  that 
MSHA  delete  tbm  mootporatiaa  by 
refierenoe  to  30  C3FR  part  11  and  define 
"certified"  reapintas*.  A  few  other 
commenters  stated  Aat  MSHA  ahoold 
recommend  dtat  NI06H.  as  part  of  its 
propoaed  reepiratoc  tjeitiBcation 
standard.  42  Cnt  part  8*.  estabtidi 
performance  criteria  for  newly  certified 


respirator*  that  adequately  |»atect 
workers  at  exposme  levels  consistent 
with  assigned  pretectioB  factats.  Some 
commenters  obfacted  to  MSHA's 
definititm  of  atomosfdieres  dtat  are 
immediately  dangerous  to  life  and 
health  (IDLH).  as  well  as  MSHA's  intent 
to  require  die  use  of  self-contained 
breathing  appwatua  (SC3A)  in  IDLH 
atmospheres. 

Regarding  recoidkeeping  requirements 
of  the  propoaaU  some  commenters 
suggested  that  MSHA  delete  die 
requironent  **protection  foctiv"  from  the 
record  and  substitute  it  with  "fit  factor." 
since  a  protection  fector  describes  die 
limitations  of  the  respirator  rather  than 
a  measure  for  eadi  fit 

Some  commenters  want  MSHA  to 
delete  paragraph  (h)  which  would 
requira  that  a  negative-  and  positive- 
pressura  sealing  test  or  an  equivalent 
qualitative  sealing  test  be  done  ptiot  to 
each  use.  These  commenters  suggest 
that  a  specification  standard  which 
would  be  applicable  to  vast  difi^erences 
in  type,  design  and  construction  of 
modern  respiratms  is  not  reasonable. 

Some  commenters  also  suggested 
deletion  of  paragraph  (j)  on  respirator 
training  because  they  believed  that  such 
training  would  be  covovd  under  30  l>1t 
part4& 

F.  Medical  Surveillance  Programs  for 
Respirator  Wearers 

Hie  propoaed  rule  would  require  that 
mine  operators  establirii  a  written 
medical  mirveillance  propam  under 
which  a  miner  could  not  be  assi^ied  to 
wear  respiratory  protection  until  it  has 
been  determined  by  a  licensed  i^ysician 
that  the  miner  is  {diysically  able  to  wear 
the  respirator  wkdle  performing  the 
woric  Medical  etaminations  and  other 
parts  of  this  sectiiui  woold  ^ipiy  only 
when  respiratory  protection  is  required 
byM^lA. 

The  operator  would  have  to  conqdy 
with  any  mescal  or  physical  HmitatkMis 
related  to  resfMrator  nse  aa  determined 
by  the  physician.  This  wo«dd  be 
consistent  with  current  ANSi  ZJB&.2- 
196B.  All  costs  of  medical  examinatitms, 
induding  the  employee's  time,  would 
have  to  be  |nid  1^  die  mine  operator. 
Ibe  proposal  ^lecifies  the  types  off 
inforniatitti  that  the  opaatar  would 
have  to  provide  to  the  examining 
physidan.  Minera  woold  have  to  be 
examined  by  a  ficensed  physician  prior 
to  respiratar  use.  at  any  time  die  wearer 
experimces  difficulty  breathing  while 
being  fitted  or  wlnle  using  the  respirator, 
and  at  intervals  designated  according  to 
a  frequency  toble  besed  on  the  age  of 
the  wearer  and  woridng  conditions. 
Under  ^e  {Hoposal,  medical  records 


bom  the  licensed  iriiysidan  would  have 
to  be  kept  by  operator*  for  a  period  of  at 
least  5  yeaia. 

Minora  «dio  have  been  determined  to 
be  unable  to  wear  a  reqiintar.  baaed 
upon  die  medical  examination  required 
by  dii*  section,  would  have  to  be 
transfened  to  an  area  of  die  mine  where 
respiratory  protection  is  not  required. 
The  operator  would  have  to  notify 
MSHA  in  writing  within  15  odendar 
days  boat  receipt  of  the  licensed 
physidan's  report  indicating  that  the 
miner  cannot  do  work  where  respirators 
are  required.  The  notice  would  have  to 
include  the  miner's  occupation,  new 
assignment  and  the  date  of  transfer, 
which  must  take  place  on  or  before  the 
21st  day  following  receipt  by  the 
operator  of  the  licensed  physician's 
report  The  proposal  would  aflow  the 
operator  and  miner  to  agree  diat  the 
miner  could  be  transferred  to  a  job  at  a 
different  mine.  The  proposal  also 
included  compensation  protection  for 
transferred  minera. 

Some  commenters  agreed  with 
MSHA's  intent  to  promulgate  a  standard 
requiring  operatora  to  have  minen 
examined  for  fitness  to  wear  a 
respirator.  However,  a  few  coramentera 
objected  to  die  Agency's  mdusion  of  a 
nonmandatory  appoidix  to  assist 
physicians  who  may  not  be  familiar 
with  this  type  of  examination.  These 
commenten  objected  spedfically  to  the 
recommendation  of  spirometry  as  a  part 
of  the  examination  widi  the 
accompanying  guidance  for  interpreting 
siHrometric  resulte. 

Some  commenten  objected  to  the 
inclusion  of  transfer  proviaons  in  the 
standard,  because  diey  befieve  diat  they 
could  lead  to  potential  abuses,  and  are 
not  directed  at  preventing 
occupationally-related  disease.  Some 
other  commenten  recommended  that 
the  standard  indode  a  provision  steting 
that  any  miner  transferred  under  this 
section  can  be  transferred  back  to  his  or 
her  original  poeitton  oace  respiratory 
protection  requiremente  no  longer  exist 
or  the  miner  is  determined  to  be 
medically  able  to  wear  a  respiratw. 

MSHA  particalarty  reqoeste  furdier 
comment  on  thfse  issues  in  die 
proposed  rule. 

Dated:  September  S.  1980i 
William  I.TkttacsaB. 
Assistant  Secretary  for  Mine  Safety  and 
HeafA. 
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AQBICV:  Federal  Communications 
Commission. 

action:  Proposal  rale;  extoision  of  reply 
comment  period. 

SUMMART:  At  the  request  of  the  Aircraft 
&  Plight  Test  Radio  Coordinating 
Council  (AFTRCC)  the  Commission  is 
extending  the  reply  comment  period  in 
this  proceeding  from  September  4, 1990. 
to  September  14. 1990.  'This  extension  is 
being  made  so  that  AFTRCC  can 
respond  to  comments  made  by  the 
American  Mobile  Satellite  Corporation 
and  the  Commuiycations  Satellite 
Corporation  regarding  the  sharing  of 
aeronautical  telemetry  frequendes  with 
future  mobile  satellite  services. 

DATES:  Reply  comments  are  due  on  or 
before  September  14, 1990. 

AIMMIES8E8:  Federal  Communications 
Commission,  Washington.  DC  20554. 

RM  RmTHEM  INFOMIATtON  CONTACT: 

Damon  C.  Ladson,  Frequency 
Allocations  Branch,  Office  of 
Engineering  and  Technology,  (202)  653- 
8114. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Extension  of  Time 

In  the  matter  of  Amendment  of  the 
Commission's  Rules  to  Establish  a  Satellite 
and  Terrestrial  CO  Quality  Broadcasting 
Service. 

Adopted:  September  4, 19ga 

Released:  Septeoiber  6, 1990. 

By  the  Office  of  Engineering  and 
Technology: 

1.  The  Aircraft  Flight  Test  Radio 
Coordinating  Council  (AFTRCC)  has 
requested  an  extension  of  the  reply 
comment  period  in  the  above  proceeding 
to  September  14, 1990.  Reply  comments 
are  ctirrentiy  due  September  4, 1990.  See 
Order  Granting  Extension  of  Time 
(Order).  DA  90-943,  released  July  13, 
1990. 

2.  AFTRCC  represente  entities 
engaged  in  the  design  and  manufacture 
of  aircraft,  space  vehides.  and  their 
major  components.  In  this  capacity. 
AFTRCC  serves  as  the  FCC-recognized 
advisory  committee  for  the  coordination 
of  flight  test  telemetry  frequencies  in  the 
1435-1530  MHa  band.  Satellite  CD 
Radio.  Inc.  has  requested  that  a 


substential  portion  of  d!ila  band  be 
allocated  for  digital  audto  radto 
services.  AFTRCC  state*  diat  Ae 
American  Mobile  Satellite  Corporation 
(AMSC)  and  the  Ccmmnnicattona 
Satellite  Corporation  (COMSAT)  filed 
conuneirts  on  August  20,  lan;  regarding 
the  possibility  of  future  mobile  sat^tte 
services  sharing  these  frequendes  widi 
flight  test  telemetry  operatioii*. 
AFTRCC  wishes  to  npty  to  die 
comments  of  AMSC  and  COMSAT. 
However,  to  order  to  submit  a 
meaningful  re^ionse  to  those  comments, 
AFTRCC  stetes  diet  it  will  requira  die 
addittonal  time  requested. 

3.  We  bebeve  that  additional  time  for 
fibag  reply  comments  is  appn^iriate  in 
light  of  the  comments  filed  by  AMSC 
and  COMSAT.  In  any  event  we  have 
s  toted  in  the  recent  Notice  of  Inquiry 
(Notice)  regarding  new  digital  audio 
radio  services  that  relevant  commente 
filed  in  RM-7400  would  be  considered  in 
that  proceeding.  See  Notice  of  Inquiry. 
GEN  Docket  90-357. 55  FR  34940  (August 
27, 1990)  at  footaote  2.  As  the  comments 
in  that  proceeding  are  not  due  until 
October  14, 1990,  the  brief  extension 
requested  by  AFTRCC  in  this 
proceeding  would  be  consistent  with  the 
comment  period  in  the  digitol  audio 
radio  proceeding.  Accordingly,  punuant 
to  authority  found  in  section  4(i).  302, 
and  303  of  the  Communications  Act  of 
1934,  as  amended,  it  is  ordered  that  the 
reply  comment  period  in  this  proceeding 
is  extended  to  September  14, 1990. 

Federal  Communications  Commission. 

Thomas  P.  Stanley, 

Chief  Engineer 

[FR  Doc.  90-21219  Filed  9-10-80;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1061 
(Ex  Parte  NaMC-1M] 

Prohibition  Against  Smoking  on 
Interstate  Motor  Pssssngsr  Carrier 
Vehides;  Petitions  for  RiriemaMng 
From  American  Bus  Association, 
United  Bus  Owners  of  America,  snd 
Action  on  Smoking  snd  Heslth 

agency:  Interetate  Commerce 

Commission. 

ACtlON;  Notice  of  proposed  rulemaking. 

summary:  The  American  Bus 
Assodation  (ABA)  and  the  United  Bus 
Ownen  of  America  (UBOA).  jointiy.  and 
Action  on  Smoking  and  Health  (ASH), 
separately,  filed  petitions  requesting 


that  die  CoNUBisekn  tostitBto  a 
rulemaking  to  amend  4S  CFR  part  1061. 
to  prohibit  smoking  on  interstote  buses. 
Although  the  two  petitions  an  siadfor  to 
moat  respects,  the  major  diffatsace  in 
die  ABA/UBOA  petition  and  dH  ASH 
petition  is  diet  ASH  seeks  to  extend  iha 
prohibition  to  smoking  on  charter  buse* 
as  well.  Because  of  the  serious  public 
health  issue  mvolved.  the  Commissien  i* 
proposing  to  adopt  the  nime 
comprehensive  approach  of  ^H,  as  set 
forth  below.  The  CtHnmissioii, 
nevertheless,  invites  commente  on  both 
proposals,  mchiding  whether  the 
smoking  ban  should  be  extended  to 
charter  operattons.  The  petitions  may  be 
inspected  at  the  Public  Docket  roam 
(room  1227)  of  the  Commission  m 
Washington,  DC.  Any  interested  person 
may  file  a  comment  in  this  proceeding. 

oates:  Commente  are  due  on  or  before 
October  11. 199a 

ADDRESSES:  Send  an  original  and  10 
copies  of  commente  referring  to  Ex  Parte 
No.  MC-194  to:  Office  of  die  Secretary. 
Case  Control  Branch,  Interetate 
Commerce  Commission,  Washington. 
DC  20423. 

FOR  niRTMER  INFORMATION  CONTACT: 
Marion  E.  Guyton.  (202)  275-7965 

or 
Richard  B.  Felder.  (202)  275-7691. 

[TDD  for  hearing  impaired:  (202)  275- 
1721.] 

SUPPLEMENTARY  NIFORMATION: 

Additional  information  is  contained  in 
the  Commission's  dedsion.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  penon  from:  Office  of  the 
Secretary,  room  2215,  Interetate 
Commerce  Commission.  Washington, 
DC  20«23.  Telephone:  (202)  275-742a 
[Assistance  for  the  hearing  impaired  is 
available  dirough  TDD  services  (202) 
275-1721.] 

Environmental  and  Energy 
Considerations 

We  preliminarily  condude  that  this 
proposal  wiU  have  a  benefidal  impad 
on  the  public  health  of  bus  patrons  and 
bus  driven.  However,  this  action  will 
not  significantiy  affect  either  the  overall 
quality  of  the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Anatysb 

This  Commission  certifies  that  these 
rules  will  not  have  significant  economic 
impact  on  a  substantial  number  of  amall 
entities. 


BEST  COPY  AVAILABLE 
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List  of  Subjects  in  40  CFR  Part  1061 
Buses,  Motor  carriers,  &noking. 
Decided  September  4, 199a 

By  tiw  CommiMion.  Chairman  Philbin.  Vice 
ChaiiTTMi"  Phillips,  Commissioners  Simmons, 
Lamboley,  and  Bmmett 
Sidney  L.  Strickland,  }r„ 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  part  1061 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1061-{REVISED] 

1.  Part  1061  is  proposed  to  be  revised 
to  read  as  follows: 


PART  lOei-UMITATION  OF 
SMOKINQ  ON  INTERSTATE 
PASSENGER  CARRIER  VEHICLES 

Authority:  49  U.S.C  10101. 10102. 10321, 
10922,  and  11101.  and  5  U.S.C  553. 

S  1061.1    PfoNbiHon  againsi  smoking  on 


(a)  All  motor  common  carriers  of 
passengers  subject  to  subchapter  II  of 
chapter  105  of  title  49,  United  States 
Code,  shall  prohibit  smoking  (including 
the  carrying  of  lit  cigars,  cigarettes,  and 
pipes)  on  vehicles  transfrarting 
passengers  in  scheduled  or  special 
services  in  interstate  commerce. 

(b)  Each  carrier  shall  take  such  action 
as  is  necessary  to  ensure  that  smoking 


by  passengers,  drivers,  and  other 
employees  is  not  permitted  in  violation 
of  this  section.  This  shall  include  making 
appropriate  announcements  to 
passengers,  the  posting  of  clearly  visible 
signs  in  all  buses  stating  "NO 
SMOiONG"  or  "SMOKING 
PROHmiTED"  in  letters  no  less  than  2 
inches  high  and  the  international  no- 
smoking  symbol  at  least  4  inches  high, 
and  the  posting  of  appropriate  signs  in 
bus  terminals,  waiting  rooms,  and 
wherever  the  carrier  sells  bus  tickets. 

(c)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  to  charter 
operations  as  defined  in  49  CFR  1054.2. 

[FR  Doc.  90-21270  Filed  »-10-00;  8:45  am] 
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This  sectton  of  tie  FEDERAL  REGISTER 
contains  documsats  otttar  than  niles  or 
proposed  nitos  ttiat  are  sppiicabte  to  the 
public.  Mottoes  of  hearings  and 
investigattons,  coflMnittee  meettngs,  agency 
decisions  and  ruings,  delegations  of 
authority,  fSing  of  petttions  and 
applications  and  agency  statements  of 
organization  and  functions  ars  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 


Packers  and  Stockyards 
Ac 


Amendment  to  Certlflcallon  of  Central 
Filing  System    OMshoma 

The  statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Seciuity  Act  of  1985,  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  specified 
farm  products  produced  in  that  state  (52 
FR  49056.  December  29. 1987;  54  FR 
52838.  December  22, 1989;  55  FR  28791. 
luly  13. 1990). 

The  certification  is  hereby  amended 
on  the  basis  of  Information  submitted  by 
Hannah  D.  Atkins,  Secretary  of  State,  to 
include  the  following  products  produced 
in  that  State: 

Donkeys 
Mules 
Llamas 
Grass  roots 

This  IS  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(cK2).  Pub.  L  99-198, 99 
Stat  1535. 7  VSJC  MSltcXa);  7  CFR 
2.17(e)(3),  2J6(a)(3).  51  FR  22795. 

Dated:  September  S,  1990. 
Virgil  M.  Rosendala. 
Admmtietrator.  Packera  and  Staekyarda 
Admiitiatratkm. 

[FR  Doc  90-212M  Ned  S-IO-OQ;  M&  am) 
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DEPARTMENT  OF  COMMBICE 

Foreign-Trado  Zonos  Board 

[OrderNo.4t5] 

Resolution  and  Ordor  Apprawlna  the 
Rsquost  of  tho  QMOd-Clty  Forelg»> 
Trade  Zone,  Inc,  FOr  Tomporary 
Suspension  of  Roslrietioa— 
RefrigorstionConiprssoors— Foreign* 
Trade  Subzonos  133A,  1338  and  133C 
at  Maytag  Corporation  Plants, 
Gale^Mug  and  Henin,  IMnois,  and 
Newton,  lA 

Proceedings  of  the  Foreign  Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  Sla-Shi),  die 
Foreign-Trade  Zones  Board  has  adopted 
the  following  Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  die  request  of  the 
Qnad-Qty  Foreign-TTade  Zone,  be  grantee 
of  Foreign-Trade  Zone  133,  on  behalf  of  the 
Maytag  C<»i>oration,  &Ied  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  December 
28, 1980,  requesting  temporary  suspension  of 
the  restriction  in  Board  Order  448  (54  FR 
47246. 11/13/89)  Aat  requires  Maytag  to  elect 
privileged  foreign  status  on  refrigeration 
compressors  admitted  to  Subzonea  133A.  B 
and  C  at  Maytag  plants  in  Galesburg  and 
Herrin.  Illinois,  and  Newton,  Iowa,  the  Board 
finding  that  the  reason  for  the  restriction  does 
not  presently  exist  and  tiut  a  Mwpension  ai 
the  restriction  until  December  31. 1993.  would 
be  in  the  puUic  interest,  approves  the  request 
for  that  time  period. 

The  Secretary  of  Conunerce.  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Signed  at  Washington.  DC.  this  31st  day  of 
August  1990. 
EricLGaifinkal. 

Aaaiataat  Secretory  of  Conunerce  for  Import 
Admuni»ti%itiom,Chairmam.  Committee  of 
Altetaates,  Fetetgn-Trade  Zooes  Board. 

Attest: 
lehn  |.  Da  Ponte,  |r.. 
Executive  Secretary. 
4FR  Doc.  00-212M  Filed  S-lO-Mt  8eM  afls| 


International  Trade  Administration 

[A-570-6031 

Postponement  of  Preliniinary 
Antidumping  Duty  Detsrminaflons: 
Hoavy  Forged  Hand  Tools,  Finislisd  or 
Unfirtslwd,  With  or  WMhout  Handtos, 
From  tho  Poopla's  Republic  of  Ctilna 
(PRC) 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

AcnOM:  Notioe. 

SUMMAKY:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  these  investigations  to 
pos^ne  the  preliminary 
determinations,  as  permitted  in  section 
733(cKlMA)  of  the  Tariff  Act  of  lOSa  as 
amended  (the  Act),  (19  U.S.C 
167^cXlMA)).  Based  oo  this  request, 
we  are  postpmiing  our  preliminary 
determinations  as  to  whether  sales  of 
heavy  forged  hand  tools  (HFHTs). 
finished  or  unfinished,  with  or  without 
handles,  from  the  PRC  have  been  made 
at  less  than  fair  value  until  not  later 
than  October  31. 1990. 
EFFECnVE  date:  September  10, 1990. 

FOR  FURTMER  INFORaMTION  CONTACT 

Bied  Hess  at  (202)  377-3773.  Office  of 
Antkiumping  Investigations.  Import 
Administration,  faitemational  Trade 
A<}ininistration,  U.S.  Department  of 
Commerce,  14th  Street  end  Constitution 
Avenue,  Washington,  DC  20230. 
SUPREMENTARY  INFORMATION:  On 
August  IS.  1990,  counsel  for  the 
petitioner  requested  that  the  Department 
postpone  the  preliminary  determinations 
50  days,  i-e..  until  not  later  than  210  days 
after  the  date  of  receipt  of  the  petition, 
in  accordance  with  section  733(c)tlKA) 
of  the  Act.  Accordingly,  we  are 
postponing  the  date  of  the  preliminary 
determinations  until  not  later  than 
October  31, 1990.  The  U.S.  International 
Trade  Commission  is  being  advised  (rf 
this  postponement  in  accordance  with 
section  733(f)  of  the  Act.  This  notice  is 
published  pursuant  to  section  733(c)(2) 
of  the  Act. 
Oeiad:  August  ztigsa 

MarjacieA.Chsdtas, 

Acting  AssiMUmt  Secretary  for  Import 

AdBiBuetiutioo. 

[FR  Dd&  90-21M3  Fifed  »-W^ft  ft4S  «■!} 
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National  Oceanic  and  AtmoaplMric 
Adininlatration 

Listing  Endangered  and  Threatened 
Spedee:  Petitions  To  List  Snalce  River 
Spring,  Summer,  and  Fan  Ctiinook 
Salmon,  and  Lower  Columl>ia  River 
CohoSalmon 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  of  petitions 
and  request  for  information. 


r.  NMFS  has  received  petitions 
to  add  spring,  summer,  and  fall  chinook 
salmon  [Oncorhynchus  tshawytscha)  in 
the  Snake  lUver,  and  coho  salmon 
(Oncorhynchus  kisutch)  in  the  lower 
Columbia  River  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife,  in 
accordance  with  section  4  of  the 
Endangered  Species  Act  of  1973  (ESA). 
the  Assistant  Administrator  for 
Fisheries  has  determined  that  the 
petitions  present  substantial  scientific 
information  indicating  that  the  listings 
may  be  warranted.  As  required  by 
section  4(b)(3)(A)  of  the  Act.  NMFS  will 
conduct  status  reviews  of  O. 
tshawytscha  (spring,  summer,  and  fall 
runs)  in  the  Snake  River  and  O.  kisutch 
in  the  lower  Coliunbia  River  to 
determine  if  the  petitioned  actions  are 
warranted.  To  ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  concerning  the 
status  of  these  runs  of  O.  tshawytscha 
and  (X  kisutch  in  the  areas  indicated. 
DATIS:  Comments  and  information  must 
be  received  by  November  13, 1990. 
ADDRESSES:  Comments  should  be 
submitted  to  Merritt  Tuttle,  Chief, 
Environmental  and  Technical  Services 
Division.  NMFS,  911  NE  11th  Avenue, 
Room  620,  Portiand.  OR  97232. 
FOR  RIRTHCR  MFORMATION  CONTACT. 
Merritt  Tuttle,  Environmental  and 
Technical  Services  Division,  NMFS. 
Portland,  OR  97232  (503/230-5401  or 
FrS/429-5401).  or  Patricia  Montanio, 
Protected  Species  Management  Division, 
NMFS.  1335  East-West  Highway,  Silver 
Spring.  MD  20910  (301/427-2322). 
SUPPLEMENTARY  information: 

Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to,  or  remove  a  species  from,  the 
List  of  Endangered  and  Threatened 
Wildlife  (Ust).  Section  4(b)(3)(A)  ESA 
requires  that,  to  the  maximum  extent 
practicable,  within  90  days  after 
receiving  such  a  petition  the  Secretary 
determine  whether  the  petition  presents 
substantial  scientific  or  commercial 


information  indicating  that  the 
petitioned  action  may  be  warranted. 
NMFS  interprets  "substantial  scientific 
or  commercial  information"  to  mean  the 
amount  of  information  that  would  lead  a 
reasonable  person  to  believe  that  the 
proposed  measure  may  be  warranted  (50 
CFR  424.14(b)). 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3]  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commerical  data  available  after  taking 
into  account  any  efforts  made  by  any 
State  or  foreign  nation  to  protect  the 
species. 

PetitiiHis  Received 

On  June  7, 1990,  the  Secretary  of 
Commerce  received  four  petitions  to  list 
the  Snake  River  races  of  spring,  summer, 
and  fall  chinook  salmon  (O. 
tshawytscha)  and  lower  Columbia  River 
coho  salmon  (O.  kitsutch)  imder  the  ESA 
from  Oregon  Trout;  Oregon  Natuj*al 
Resources  Council;  Northwest 
Environmental  Defense  Center,  Idaho 
Chapter,  American  Fisheries  Society; 
Oregon  Chapter,  American  Fisheries 
Society;  and  American  Rivers.  The 
Assistant  Administrator  for  Fisheries 
has  determined  that  the  petitions 
present  substantial  scientific 
information  indicating  that  the 
petitioned  actions  may  be  warranted. 
Under  section  4  of  the  ESA,  this 
determination  requires  taht  a  review  of 
the  status  of  these  runs  of  O. 
tshawytscha  and  O.  kisutch  be 
conducted  to  determine  if  the  petitioned 
listings  are  warranted. 

Section  4  of  the  ESA  requires  that 
within  12  months  of  receipt  of  a 
substantial  petition,  the  Secretary  make 
one  of  the  following  findings:  (1)  The 
petitioned  action  is  not  warranted;  (2) 
the  petitioned  action  is  warranted:  or  (3) 
the  petitioned  action  is  warranted,  but 
pending  listing  proposals  preclude 
immediate  proposal  of  a  regulation  to 
implement  the  action.  A  notice  of  finding 
must  be  published  in  the  Federal 
Register  and  in  the  case  of  (2)  above,  a 
proposed  regulation  to  implement  the 
action  must  be  included. 


Section  4(a)(3)  of  the  ESA  requires 
that  critical  habitat  be  designated 
concurrenUy  with  a  determination  that  a 
species  is  endangered  or  threatened. 
However,  unlike  designatiiig  a  species 
as  endangered  or  threatened,  economic 
impacts  must  be  considered  when 
designating  critical  habitat.  An  area 
may  be  excluded  from  the  designation  if 
it  is  determined  that  the  benefits  of  an 
exclusion  outweigh  the  benefits  of 
including  the  area  as  critical  habitat 
and  the  exclusion  will  not  result  in  the 
extinction  of  the  species. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soliciting  information  and  comments 
concerning  the  status  of  O.  tshawytscha 
in  the  Snake  River  and  O.  kisutch  in  the 
Lower  Columbia  River.  There  are 
several  technical  issues  that  need  to  be 
addressed  in  the  course  of  the  status 
review  including:  (1)  Defining  distinct 
population  segments  that  qualify  as 
species  under  the  ESA;  (2)  determining 
the  threshold  for  threatened  and 
endangered  status;  (3)  evaluating  the 
role  of  artificial  propagation;  and  (4) 
determining  the  causes  of  decline. 

The  NMFS  reiterates  that  it  seeks 
information  from  any  interested  party 
and  requests  that  such  data, 
information,  and  comments  be 
accompanied  by:  (1)  Supporting 
documentation,  such  as  maps, 
bibliographic  reference,  or  reprints  of 
pertinent  publications;  and  (2)  the 
Party's  name,  address,  and  any 
association,  institution,  or  business  that 
the  Party  represents. 

Dated:  Septemlwr  5, 1990. 
Midiael  F.  TUlman. 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc  90-21221  Filed  9-10-90;  8:45  am] 

BHJJNO  CODE  3S10-32-M 


Marine  Mammals;  issuance  of  Permit; 
Ptiiladelphia  Zoological  Garden 
(P189A) 

On  May  31, 199a  notice  was 
published  in  the  Federal  Register  (55  FR 
22057)  that  an  application  had  been  filed 
by  the  Philadelphia  Zoological  Gardens, 
34th  Street  &  Girard  Avenue, 
Miiladelphia,  PA  19104,  to  obtain  seven 
(7)  captive  bom  or  beached/stranded 
harbor  seals  [Phoca  vitulina)  for  public 
display  piuposes. 

Notice  is  hereby  given  that  on  August 
31, 1990,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (KftiPA)  (16  U.S.C.  1381-1407),  the 
National  Marine  Fisheries  Service 


(NMFS)  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and 
poUcies  of  the  MMPA.  The  NMFS  has 
determined  that  the  Philadelphia 
Zoological  Garden  ofiers  an  acceptable 
program  for  education  or  conservation 
purposes.  The  Zoo  facilities  are  open  to 
the  public  on  a  regularly  scheduled 
basis  and  access  is  not  limited  or 
restricted  other  than  by  an  admission 
fee. 

The  Permit  and  supporting 
documentation  are  available  for  review 
in  the  following  offices: 
By  appointment:  Permit  Division,  Office 
of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East 
West  Highway.  Suite  7324,  Silver 
Spring,  MD  20910  (tel:  301/427-2289); 
and 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930. 

Dated:  August  3. 1990. 
Nancy  Foster,    I 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  90-21183  Filed  9-10-90;  8:45  am] 
BtLLNM  CODE  1SIS-22-M 


Marine  Mammals;  Permit  Modification; 
William  Watkins 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

action:  Permit  Modification: 
Modification  No.  3  to  Permit  No.  573 
issued  to  Dr.  William  Watkins  (P70C). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Marine  Mammal 
Protection  Act  (18  U.S.C.  1361-1407),  the 
Regulations  Croveming  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973  (18  U.S.C.  1531-1544),  and  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222),  Scientific  Research  Permit  No.  573 
issued  to  Dr.  William  A.  Watkins, 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  Massachusetts  02543,  on 
November  21. 1986  (51  FR  43422),  as 
modified  on  December  31, 1987  (53  FR 
9348),  and  August  30, 1988  (53  FR  34139), 
is  further  modified  as  follows:. 


Section  A  s  replaced  by: 


A.  Number  and  Kind  of  Marine 
Mammals 

1.  Twenty-five  (25)  sperm  whales 
(Physeter  catodon)  may  be  taken  by 
harassment  each  year. 

2.  Five  (5)  of  the  animals  authorized  in 
A.I.  may  be  tagged  by  high-fi«quency 
transponder/radio  tags  each  year. 
This  modification  became  effective  on 

August  29, 1990. 
Documents  submitted  in  connection 

with  the  above  modification  are 

available  for  review  by  appointment  at 

the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East 
West  Highway,  Room  7324,  Silver 
Spring,  MD  20910  (301/427-2289); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930  (508/281-9200);  and 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702 
(813/893-31341). 

Dated:  August  29, 1990. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doa  90-21184  Filed  9-10-flO;  8:45  am] 

BtLUNQ  CODE  3S10-22-H 


COMMISSION  ON  MINORITY 
BUSINESS  DEVELOPMENT 

[9(>-N-8] 

Meeting  and  Hearing 

aoency:  Commission  on  Minority 
Business  Development. 
action:  Notice  of  meeting  and  public 
hearing. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  and 
public  hearing  of  the  Commission  on 
Minority  Business  Development  will  be 
held  on  Thursday,  September  20, 1990 
and  Friday.  September  21, 1990 
respectively  in  Los  Angeles,  California. 
Botii  meetings  are  open  to  the  public. 

The  September  2Cfth  meeting  will 
convene  at  9  a.m.  at  the  Old  City  Hall, 
Office  of  the  Mayor,  Mayor's 
Conference  Room,  200  North  Spring 
Sti-eet,  L.A.,  CA. 

The  meeting  agenda  wilMnclude 
review  of  the  minutes  of  the 
Commission's  last  meeting, 
consideration  of  old'business  and 
consideration  of  new  business. 

The  September  2l8t  public  hearing 
will  begin  at  9  a.m.  at  the  Old  City  Hall, 
Public  Works  Conference  Room  305,  200 
North  Spring  Street,  LA.,  CA. 


The  public  hearing  is  for  the  purpose 
of  receiving  testimony  from  public  and 
private  sector  decision-makers  and 
entrepreneurs,  professional  experts, 
corporate  leaders  and  representatives  of 
key  interest  groups  and  organizations 
concerned  about  minority  business 
development  and  participation  in 
Federal  programs  and  contracting 
opportunities. 

The  Commission  was  established  by 
Public  Law  100-^56,  for  purposes  of 
reviewing  and  assessing  Federal 
programs  intended  to  promote  minority 
business  and  making  recommendations 
to  the  President  and  the  Congress  for 
such  changes  in  laws  or  regulations  as 
may  be  necessary  to  further  the  growth 
and  development  of  minority 
businesses. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  Gonzales,  Anita  Irick  or  Arlene 
Pinkney  at  (202)  523-0030,  Commission 
on  Minority  Business  Development,  730 
Jackson  Place.  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION:  Minutes 
of  the  meeting  and  hearing  transcripts 
will  be  available  for  public  inspection 
during  regular  working  hours  at  730 
Jackson  Place,  NW.,  Washington,  DC 
20006  approximately  30  days  following 
the  meeting  and  hearing. 

Dated:  August  30, 1990. 
Andr^  M.  Carrington. 
Executive  Director. 

[FR  Doc  90-21253  FUed  9-10-90:  8.45  am) 
BitJjNa  cooE  ssao-w-M 


COMMiTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  snd  Textile  Products 
and  SUk  Blend  and  Ottter  Vegetable 
Fiber  Apparel  Produced  or 
Manufactured  In  tfie  Philippines 

September  5, 1990. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE!  September  13, 1990. 

FOR  FURTHER  INFORMATION  CONTACR 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
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buUetki  boank  of  each  Customs  port  or 
call  (204  535-6735.  Fw  information  on 
eml>argoe«  and  quota  re-openings,  call 
(202)  377-371S. 


MIT 


Authority.  Executive  Order  11651  of 
March  3. 1972,  at  amended:  Section  204 
of  the  Agricultural  Act  of  19S6.  as 
amended  (7  U.S.C.  1854). 

Hie  current  Group  0  limit  is  being 
increased  for  canyforwaid  and  swing. 
The  limits  fat  Categories  366-5  and  604 
are  being  reduced  to  account  for  the 
swing  bdng  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  availaUe  in  the 
CORRELATICm:  Textile  and  Apparel 
Categtnies  with  the  Harmonized  Tariff 
Schedide  ot  the  United  States  (see 
Federal  RegislM  notice  54  FR  50797. 
pnblisfaed  on  December  11, 1989).  Also 
see  54  PR  47546,  published  on  November 
15.1989. 

The  letter  to  the  Commissioner  of 
Customs  and  die  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  ci 
the  provisions  of  the  tnlateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ai^gteaTantiao, 

Chairman,  Committee  for  the  laapIeaientaUon 
of  Textile  Agreements. 

oTTkOs 


SeptaBberS.190OL 
Commissioner  of  CustoiBS. 
Department  <^the  Tteaaury,  Washington. 
D.C202Z9 

Dear  Commissioner  This  directive  aiiwnds, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Notembei  9, 190B  by  the  Chainnan, 
Committee  for  the  Implementation  of  Textile 
Agreements.  Hiat  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  and  sift  lilend 
and  otlier  vegetable  fiber  apparel,  produced 
or  manufactured  in  tiie  I%ilippines  and 
exported  during  the  period  wiiich  l)egan  on 
January  1. 1980  and  extends  through 
DecemlMr  SI,  1900. 

Effective  on  September  13,  the  directive  of 
November  8, 19W  is  iMing  amended  to  adjust 
the  limits  lor  Ike  following  categories,  as 
provided  in  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  Stales  and  the  Ffiltipptner 


C*s»onr 

*i»iiliilta-motrwS' 

tovstaiagni^t: 

242j37»luloanms. 
442,031  Wognms. 

MU 

Cauooqr 

Adjusted  12400  Ml  > 

Group  H: 

20a  201.  218-228, 

96, 102, 115  square 

30a-3I8,  330,  332, 

ffieler  equvalefiC 

34U.  350,  353,  354. 

350.360-303.380- 

0*.  400.  410. 414. 

432.434-442.444. 

448,450,464-480. 

600-609.806-8291 

630,  632,  644,  653, 

654.6Sfr-0*.665- 

670  and  831-859, 

. 

asagroup. 

■  The  ImMs  have  not  bssn  adiMtad  to  acxnun  for 
any  imports  exported  after  December  31. 1969. 

■Catsgory  360-S:  only  HTS  nunber 
6307.10^005, 

*  Category  369-0:  al  HTS  numbers  except 
6307.101005. 

*Ca«Bgory  660-O:  al  HTS  numbers  eMCept 
6502iia9^.  6504.00.9015,  6504.0a90ea 
6505.90.5060.  8505.90.8080.  6505.90.7060  and 
6505.90.6000  (650-H). 

The  Committee  for  tlie  ImpienentaUoo  of 
Textile  Agreements  has  determined  that 
these  actifxis  fall  within  the  fbieigp  afiisirs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(aMl). 

Sincerely, 
Auggie  D.  TantiUo. 

Chairman,  Committee  for  the  Impletmntation 
of  Textile  Agreements. 
[FR  Doc.  90-21242  Filed  9-10-00: 8:45  an^ 
aauM  coos  »io-oiMi 


Announcement  of  Request  for 


Govenwnent  of  Korae 

September  5, 199a 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTKHl:  Notice. 

TON  PURTMER  MTORMATKNI  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist  Office  (A  Textiles  and 
Apparel  U3.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-^4a 
stifPUPiPiTimv  wiTOiuMmon 

Authority.  Executive  Order  11651  of 
K4ardi  3, 1972.  as  amended:  section  204 
of  the  Agricultural  Act  of  1966.  as 
amended  (7  U&C  1854). 

Cte  August  17. 1990,  the  Government 
of  the  United  States  requested 
consultatimis  with  die  Government  of 
Korea  regarding  imports  of  babies' 
garments  and  clothing  accessories  in 
Category  239.  produced  or  manufactiued 
in  Korea.  This  request  was  made  on  the 
basis  of  the  currait  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  Korea. 

The  United  States  reserves  the  ri^  to 
control  imports  at  the  established  level. 
The  United  States  remains  committed  to 


Hnding  a  solution  concerning  this 
category.  Should  such  a  scriution  be 
reached  in  consultations  with  the 
Govenunent  of  Korea,  further  notice  will 
be  published  in  the  Federal  Regbter. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  239  under  die 
agreement  with  the  Government  of 
Korea,  or  in  any  aspect  thereof,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  this 
category,  is  Invited  to  submit  10  copies 
of  such  comments  or  information  to 
Auggie  D.  Tantillo.  Chairman, 
Committee  for  the  implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  tlw 
Office  of  Textiles  and  Apparel  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  puUic 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  descriptl<ni  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  die  United  States  (see 
Fedesal  Register  notice  54  FR  50797. 
published  on  December  11. 1989). 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  bnpkmentation 
of  Textile  Agreemaits. 
(FR  Doc  90-21241  Filed  V-IO^O:  8:4s  anj 


COMMOOfTV  FUTURES  TRA0IN6 
COMMISSION 

Ctricago  Mercantle  Exchange: 
Propoeefl  AnienQnienleRelilMS  to 
Tradina  Unit  and  Delivery 
SpecMcaUona  for  ttie  Random  Langtti 
Lumber  Futuree  Comraet 

AQCNCv:  Commodity  Futures  trading 

Commission. 

action:  Notice  of  proposed  contract 

rules  changes. 


summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  proposed  amendments  to  its 
random  length  lumber  (lumber)  futures 
contract.  The  proposed  amendments 
would,  among  other  things,  increase  the 
contract  size,  narrow  the  allowable 
variation  in  quantity  and  change  the 
method  for  calculating  freight  charges, 
including  changes  to  the  specified  origin 
point  and  a  change  in  the  method  for 
determining  the  weights  of  shipments. 
The  CME  proposes  to  apply  the  subject 
proposed  amendments  to  newly  listed 
contract  months,  beginning  with  the  July 
1991  delivery  month,  or  concurrently  list 
delivery  months  under  both  the  current 
and  revised  rules. 

In  accordance  witli  section  5a(12)  of 
the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  (Division]  of  the 
Commodity  Futures  Trading 
Commission  (Commission)  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  Accordingly,  the  Division, 
on  behalf  of  the  Commission,  is 
requesting  comment  on  these  proposals. 
dates:  Comments  must  be  received  on 
or  before  October  11, 1990. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Stteel  NW.,  Washington,  DC  20581. 
Reference  shotdd  be  made  to  the 
proposed  amendments  to  the  CME 
random  length  lumber  futures  contract 
TOR  MORE  INTORMATION  CONTACT: 
Richard  A.  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  (202) 
254-7303. 

SUPnSMENTARY  INFORMATION:  The  CME 
liunber  futures  contract  currenUy 
specifies  a  par  delivery  unit  of  150,000 
board  feet  of  random  length  lumber. 
However,  imder  existing  rules,  a 
delivery  unit  can  vary  in  quantity 
between  138,000  and  165,000  bo  vd  feet 
Existing  provisions  of  the  lumber  futures 
contract  require  the  seller  making 
delivery  to  make  shipping  arrangements 
and  prepay  all  freight  charges  firom  the 
seller's  delivery  facility  to  the 
destination  specified  by  the  buyer  and 
then  bill  the  buyer  for  die  freight 
^  charges.  In  calculating  the  applicable 
freight  charges,  the  seller  must  calculate 
the  weij^t  on  the  basis  of  1,800  pounds 
per  thousand  board  feet  The  seller  bills 
the  buyer  either  (1)  the  lowest  published 
freight  rate  in  the  rate  class  available  to 


that  shipping  mill  from  Portland.  Oregon 
for  domestic  mill  originations  (or 
Vancouver,  British  Columbia  for 
Canadian  mill  originations)  to  the 
buyer's  destination  or  (2)  the  actual 
freight  rate  paid  by  the  seller,  whichever 
is  lower.* 

The  proposed  amendments  would 
raise  the  contract  size  tn  160,000  from 
150,000  board  feet  and  narrow  the 
allowable  quantity  variation  from  the 
current  allowable  range  of  138,000  to 
165,000  board  feet  to  a  new  range  of 
155,000  to  165,000  board  feet  of  lumber. 
The  proposals  also  would  standardize 
the  method  of  calculation  of  freight 
charges  that  the  seller  charges  the 
buyer.  Specifically,  tmder  the  proposal, 
the  seller  would  be  required  to  charge 
the  buyer  the  lowest  published  frei^t 
rate,  for  a  Sl-foot  six-inch  or  a  52-foot 
eight-inch  flatcar  originating  from  Prince 
George,  British  Columbia  to  the  buyer's 
destination,  regardless  of  the  actual 
location  of  the  originating  Canadian  or 
U.S.  mill.  In  addition,  the  weight  basis 
for  computing  per  100-lb  rates  when 
quoted  on  the  basis  of  a  railcar  would 
be  changed  from  1,800  to  1,650  pounds 
per  thousand  board  feet  under  the 
proposal.  Finally,  the  CME  proposes  to 
delete  certain  rules  and  interpretive 
statements  which  are  made  obsolete  by 
the  proposed  changes. 

The  CME  notes  that  the  subject 

amendments  will  simplify  the 

relationship  between  futures  and  cash 

prices  by  eliminating  or  diminishing  the 

sources  of  variability  in  the  costs 

associated  with  futures  delivery. 

Consequendy,  according  to  the 

Exchange.  "*  *  *  [tjhe  basis  *  •  * 

should  become  more  predictable, 

making  the  lumber  contract  a  more 

efficient  and  effective  hedging  tool 
*  *  •  " 

In  support  of  the  proposal  to  change 
the  freight  billing  formula,  the  Exchange 
states: 

Rather  than  face  an  array  of  possible 
freight  costs,  the  buyer  under  the  revised 
rules  will  liave  a  luiowable  freight  add-on  to 
destination  regardless  of  the  origin  of  the 
delivery.  This  freight  add-on  will  be  equal  to 
the  lowest  published  Prince  George,  British 
Columbia  rate  for  51  foot-six  inch  and  52 
foot-eight  inch  flatcars  to  the  buyer's 
destination.  These  flatcars  are  the  most 


'The  majority  of  lumber  freight  ratei  published  by 
railroad  firms  are  stated  in  terms  of  dollars  per  100 
pounds  of  lumlMT  shipped.  However,  a  few  railroad 
firms  quote  lumber  freight  rates  in  terms  of  dollars 
per  railcar.  In  recognition  of  this  fact  current 
provsions  of  the  lumber  futures  contract  provide  a 
method  for  converting  any  lumber  freight  charges 
quoted  on  the  basis  of  dollars  per  rail  car  into 
dollars  per  100  pounds. 


abundant  size  flatcars  in  the  major  spnice- 
pine-fir  producing  region  and  are  the  most 
cost  efficient  size  car  for  futures  contract  size 
shipments. 

The  proposed  freight  add-on  may  broaden 
the  breadth  of  the  futures  market  by 
encouraging  greater  participation  by  U.S. 
mills.  Canadian  spruce-pine-fir  and  U.S. 
equivalent  species — and  with  somewhat  less 
frequency,  hem-fir— often  sell  at  the  same 
delivery  price.  However,  since  U.S.  mills 
have  a  comparative  freight  cost  advantage 
relative  to  Canadian  miUs,  the  U.S.  mills 
realize  a  higher  net  mill  return  on  sales.  The 
proposed  freight  billing  for  deliveries 
preserves  this  price/cost/net  return 
relationship  among  mills.  That  is,  all 
deliveries,  regardless  of  mill  origin,  will  be 
made  at  the  same  delivered  price  to  a  given 
destination:  the  futures  price  plus  the  lowest 
published  Prince  George  rate  to  the 
destination.  Since  delivery  does  not  affect 
mills'  actual  freight  costs,  relative  net  mill 
prices  resulting  from  comparative  freight  cost 
advantages  are  not  affected.  Therefore,  U.S. 
mills,  which  are  required  by  the  current 
contract  to  bill  the  buyer  at  a  lower  freight 
rate  than  that  billed  by  Canadian  mills,  will 
be  able  to  compete  with  Canadian  mills  on  a 
delivered  basis,  as  they  do  in  the  cash 
market,  under  the  proposed  rules. 

Regarding  the  proposed  amendments 
to  delete  the  current  method  for 
converting  per  car  freight  rates  into  a 
rate  per  100  pounds  of  lumber  shipped 
and  also  narrow  the  board-foot  delivery 
tolerance,  the  CME  notes: 

The  current  contract's  freight  billing 
formula  requires  that  freight  rates  be  stated 
in  terms  of  dollars  per  one  hundred  pounds  of 
lumber  shipped.  Therefore,  the  emergence  of 
per  car  rates  as  a  significant  factor  in  the 
spruce  market  requires  that  deliveries 
shipped  on  such  rates  be  converted  by 
dividing  the  per  car  rate  by  the  shipment 
weight  to  derive  a  freight  rate  that  may  be 
used  for  billing.  The  derived  rate  varies  with 
both  the  quantity  and  weight  of  the  lumber 
shipped  *  *  *.  [T]he  proposals  to  bill  per  car 
rates  without  conversion  and  to  raise  the  low 
end  of  the  shippable  range  from  138,000 
board  feet  to  155,000  board  feet  reduces  the 
freight  cost  uncertainty  *  *  *. 

In  support  of  the  proposal  to  change 
the  wei^t  basis  from  1,800  to  1,650 
poimds  per  thousand  board  feet  shipped, 
the  CME  asserts  that 

If  the  lowest  published  rate  from  Prince     • 
George  for  51'-6"  and  52'-8"  cars  is  a  rate  per 
one  hundred  pounds,  the  buyer  would  be 
billed  on  a  weight  Irasis  of  1,050  pounds  per 
thousand  board  feet  rather  than  the 
contract's  current  weight  l>asis  of  1,800 
pounds  per  thousand  board  feet.  The 
proposed  weight  basis,  which  is  more 
representative  of  the  actual  weight  of 
delivered  lumber  and  in  line  with  industry 
practice,  virtually  eliminates  the  complexity 
of  accounting  for  differences  in 
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"underweightt'*  (tfaa  deference  between 
actual  Old  liiQiiig  wBiglito)  is  iMsifl 
calculatlaBi  and  lednoet  the  bnyer'a  implicit 
coat  of  being  able  to  predetermine  freight 
chargaab 

The  CoimniMion  is  requesting 
conuneot  on  the  merits  of  the  CMF* 
pn^weed  changes,  in  particular  the 
appropdateneas  of  osmg  Prince  George, 
British  Cohunbia  as  the  migia  point  for 
assessing  frei^  charges  for  aU 
deliveries  oa  the  himber  fntures 
contract. 

Copies  of  the  proposed  amendments 
will  be  avaOable  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.  Wadiington.  DC  20681. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  die 
above  address  or  by  telefrfione  at  (202) 
254-6314. 

The  materials  submitted  by  the  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Informatian  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1967)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FCM. 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145JI. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  lean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  DC  20581  by  the  specified 
date. 

bsaed  hi  Washington.  DC  oo  September  S. 
199a 

Stavan  Manastet, 
Director. 

[FR  Doc  gft-2118Z  Filed  9-10-80;  8:45  am] 
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Reguialory  Coordination  Advlaory 
ConHNittee  MeeUny 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C  App.  2.  i  10(a) 
and  41  CFR  101-«.1015(b).  diat  the 
Commodity  Futures  Trading 
Commission's  Regulatory  Coordination 
Advisory  Committee  wifl  conduct  a 
public  meeting  tai  die  Rfdi  floor  Hearing 
room  at  the  Commission's  Washington. 
DC  headquarters  located  at  room  532. 
2033  K  Street  NW..  WasUngtoo.  DC 
20581.  on  September  26. 1990.  beginning 


at  2  pjn.  and  lasting  until  5  p.m.  The 
agenda  wiH  consist  ot 

AGENDA 

1.  A  general  diacusaion  of  Regulatory 
Coordinatioo  Advisory  Committee  purposes 
and  goals. 

2.  Update  on  Commission  activities 
concerning  regnlatoiy  coordinatioa 
information  sharing,  and  other  issues 
relevant  to  the  automation  and  g^l>alization 
of  the  markets. 

3.  Discussion  of  possilile  areas  for 
Committee  attentioa.  including  the  potential 
for  harmonization  of  derivative  product  risk 
disclosure  documents;  differential  treatment 
in  the  oRer  and  sale  of  foreign  equity  index 
derivative  products  versus  other  foreign 
derivative  products:  and  regulation  of 
managed  accounts. 

4.  Otha  issues  for  Committee 
consideration:  timing  of  next  meeting:  other 
Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  mattws.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  fecilitate  cross 
market  transactions,  including  cross 
border  transactions.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  16, 
1990  Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee. 
Chairman  Wendy  L  Gramm,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  in  her  judgment 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  pubUc  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Commodity  Futures  Trading 
Commissitm  Regulatory  Coordination 
Advisory  Committee  c/o  Ms.  Kate  W. 
Hathaway,  Commodity  Futures  Trading 
Commission,  2033  K  Street  HW.. 
Washington.  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Hathaway  in  writing  at 
the  foregoing  address  at  least  three 
business  dajrs  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

issued  by  the  Commissioa  in  Washington. 
DC  on  September  7. 1990 
1MB  A.  Webb. 
Secretary  of  the  Commnkm. 
(FR  Doc.  90-21498  PHed  9-10-90: 8:45  am] 
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DEPARTMBn'  OF  DEFENSE 
Department  d  the  Air  Force 
USAF  Sdentifle  Advleory  Board; 


The  USAF  Scientific  Advisory  Board 
Advisory  Group  for  the  Air  Force 
Communications  Command  (AFCQ 
Standard  Systems  Center  previously 
scheduled  for  12  September  igoa  Erom  8 
a.m.  to  5  p  jn.  at  the  Standard  Systems 
Center  Headquarters.  Building  888. 
Gunter  AFB.  Alabama,  is  cancelled. 
New  date  unknown. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  687-4811. 
Patsy ).  Coonar. 

Air  Force  Federal  Register  LiaiaoH  Officer. 
[FR  Doc.  90-ai78  Piled  9-10-80;  8:45  am) 
I  COOK  M10-S1-H 


USAF  Scientific  Advtoory  Board; 
Meeting 

August  31. 1980 

The  USAF  Scientific  Advisory  Board 
Logistics  Cross-Matrix  Panel  meeting 
previously  sdiednled  for  7  September 
90,  from  8  a.m.  to  5  p.m..  at  the  HQ  Air 
Force  Logistics  Command  (AFLC). 
Wric^t-Patterson  AFB  OH,  is 
rescheduled  for  22  October  199a  The 
request  for  the  closed  meeting  is  based 
on  the  foct  that  discussions  on  classified 
defense  matters  listed  in  section  552b(c) 
of  title  5,  United  States  Code, 
specifically  subparagrafrfi  (1)  and  (4) 
thereof,  and  accordin^y  will  be  closed 
to  the  puUic. 

For  further  infcmnation.  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 
Patsy  ).Co«Mr. 

Air  Force  Federal  Register  Liaison  Offtcer. 
(FR  Do&  90-21179  nied  9-10-90;  8:45  am] 


Department  of  ttie  Navy 

Notice  of  PubHe  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
Propoeed  ConetructkNi  and  Operation 
of  a  Second  nelocataMe  Over-The- 
Hortaon-Radar  Syalam  on  Amchttica 
Mand,AK 

Pursuant  to  Council  on  Environmental 
Quality  r^ations  (40  CFR  parts  1500- 
1508)  implementing  procedural 
provisions  of  the  National 
Environmental  Policy  Act  the 
Department  of  the  Navy  prepared  and 
filed  with  Ae  U.Sw  Environmental 
Protection  Agency  the  Draft 


fDQS) 

for  proposed  aasttacfiaa  aad  eperutioa 
of  a  second  Itriccatabla  Ovp-'I>e- 
Horizon-Radar  (lOIia)  SjnlnB  m. 
AmcMka  Maad,  Alaska. 

Tl»  DBS  has  been  distfifauted  le 
various  federal  stale,  and  local 
agencies,  elected  effiei^a,  spceia) 
iatefcst  gpoi^  and  tke  media  A  liuHled 
Bumbet  of  siqje  oopies  are  availobie  at 
die  address  lisled  at  iut  end  of  tikis 
notice. 

A  public  hearing  to  inlonn  the  public 
of  die  DEIS  findkig»  and  to  solicit 
comments  wiU  be  held  en  Soptpmhcr  28, 
1990.  &x)m  7:30  p  ja.  to  9:38  p  jn.  in 
Conference  Room  137  in  the  Federal 
Building.  222  West  Seventh  Avenue, 
Anchorage,  Alaska. 

The  public  hearing  wiH  be  conducted 
by  the  U.S.  Navy  in  cooperation  with  the 
U-S.  Army  Corps  of  Engineers.  Fe<ieral. 
state,  and  local  agencies  and  interested 
parties  are  invited  and  urged  to  be 
present  or  represented  at  tbe  hearing. 
Oral  statements  wffi  be  heard  and 
transcr^ed  b7  a  8tenogta;dien  however, 
to  assure  accuracy  of  tite  record  afl 
statements  sfaonld  be  submitted  in 
writing.  AH  statements,  botfi  oral  and 
written.  wiR  become  pert  of  tfie  pnbfic    > 
record  on  this  sttidy.  Eqnaf  we^ht  wiR 
be  given  (o  bow  oraf  and  written 
statements. 

In  tfte  interest  of  available  time,  eadi 
speaker  wffl  bt  asked  to  fimit  tfieir  oral 
comments  le  five  (5)  mintttes.  If  longer 
statements  are  to  be  presented,  they 
should  be  summarised  at  the  poblic 
hearing  and  submitted  in  wciting  ekher 
at  the  bearing  arnaailcd  to  the  address 
listed  at  the  end  of  this  announeement 
All  written  statements  must  be 
postmariced  by  October  22, 1990,  to 
become  part  of  the  offidsi  reetud. 

By  authority  ioand  in  sectioo  404  of 
the  Clean  Water  Act  and  section  10  of 
the  Rivefa  and  Harbors  Act  the  Q)rpe  is 
bcgauiinydiepaiBc  mterest  review  on  a 
permit  apphcatiaa  sabnitted  by  the 
Navy  for  the  proposed  project  This 
permit  application  is  included  as  an 
appendix  tathe  DEIS.  A  45-day 
comment  permd  on  the  Corps*  review 
runs  eenewrently  wf^  tite  DEIS 
comment  period,  which  begms 
September  7, 1880^  and  endb  October  22, 
1990. 

The  public  is  invited  to  offer 
comments  on  the  Corps'  review  and  the 
DEIS  tA  the  psbhc  hearing,  or  to  stdmit 
written  comments  on  the  Coq)a'  permit 
application  postmarked  through  October 
22.  IQQIk  to  Diatticl  Engineer.  (Atta:  Dr. 
Mary  Mumb^Mentjes),  Regulatory 
Branch  (1145b).  P.O.  Box  898. 
Anchorage,  AK  99506-0898.  Comments 
sent  to  the  Conpa  shoidd  faidade  die 
Corps  refeicnDK  aaai^r  9-880619  and 


an  addMeaal  cBpjF  shodd  W  scm  to  dM 
Navy  at  the  ad<kes»  ttsted  a(  tike  cad  of 

diia  Bailee^ 

Tbe  psaposad  Rons  SjFstMa  waaM 
complete  Aa  Navy's  vride-atea 
surveillance  of  ships  and  aircnlt  ia  the 
northwest  Pacific  Tl»  preposad  project 
would  indude  the  coastruelien  and 
operation  of  a  new  receivar  mleana 
array,  a  new  tramaaitter  anleima  anay. 
and  support  facttities.  Inject 
components  would  include  .addition, 
expansion,  or  improvement  of  riectricaL 
w^er,  and  sewage  systems,  roads, 
buildings,  and  pier  facilities,  and  bei  : 
and  waste  storage  facilities.  The  project 
would  be  implemeated  in  three  phases: 
Phase  I  would  entail  new  construction, 
remodeling,  and  improvements  to 
support  fiacilities  of  Ae  existing  ROTHR 
system.  This  would  include  work  at  ^ 
Base  Campk  improvements  at  the 
existing  transmitter  site,  and 
construction  of  a  new  supply  w^arf. 
Phase  n  would  consist  of  earthwork  and 
road  work  in  preparation  for  Phase  m 
constniction.  Phase  m  would  incfaide 
installation  of  the  new  ROTHR 
transmitter  and  receiver,  and 
improvements  to  the  existing  ret%iver 
site. 

Five  alternatives  were  evaluated  in 
the  DEIS.  These  faichided  four  action 
alternatives  and  a  no  action  alternative. 
The  action  alternatives  consist  of 
different  options  for  placement  of  the 
transmitter  and  receiver  stes.  None  of 
the  action  alternatives  are  expected  to 
have  si^ifficaat,  adverse  envkomnental 
effects  that  cannot  be  mitigated.  The 
Navy  has  identified  Alternative  1,  using 
the  preferred  transmitter  and  receiver 
sites,  as  its  preferred  ahernatrve. 

The  most  significant  impacts  wonfd  be 
to  wetiands  and  stnface  wato-,  with  the 
project  alternatives  potential  affecting 
almost  209  acres  of  these  habitats. 
However,  mftigation  measures  designed 
to  restore  wetteid  habitat  in  areas 
disftffbed  by  previops  World  War  D  and 
Atomic  Entffgy  Commission  activities  on 
AmcnflKa  bland  wusni  mitigate  these 
impacts.  Other  potential  emnnmnental 
impacts  evalaatied  m  the  DEIS  are 
rented  to  air  quality,  water  quality, 
wiKHiR  pBdo<Bng  ejects  on  oe 
federaly  Hsted  endangered  Aleatian 
Canada  goose  and  the  Aieateiied  steBer 
sea  Ilea),  the  mariae  earirunmeul 
cultural  issewfces.  and  sacroecaiomics. 

Additienid  ManaattsB  toateiatng 
ftis  notice  Bwqr  be  abtaaied  by 
contacting  tlv  CaBHWDdtaig  Officer, 
Engineering  PleM  AclitMy  Nstthwest, 
Naval  FlBcfttica  nigaajuli^  Cuaawiiiil. 
(Attac  Mr.  foe  DMtaria.  CSsdr  «EF. 
telcpkona  1288)  tfV-MH),  3B05  NW 
Andersaa  HilRMd  Sdvardaift 
Washmgtoa  g8383-M3a 


Date<fe  September  7, 1990 
" --^•'  "  Vrii. 

Department  of  theMsvy,  Altemte^sdkBd 

Register  Uainirtyjloer. 

[FR  DoaM>.2»»4  Fiked  9-10-90:  am  a^ 


Notioaf  yarfanwance 


Pursnaitf  to  5  U.SC.  4314(c)(4.  the 
Department  of  the  Navy  (DON) 
announces  ibe  appointment  of  awabers 
to  the  DON**  Bumeious  Senior 
Executive  Ssvice  (SES)  Perfbnaaace 
Review  Boards  {Flffl's).  The  parpasa  of 
the  PRBTs  ia  to  proride  fair  aad  iaiportial 
review  of  iie  S8S  performance 
appraisals  prepared  by  the  senior 
execative's  iauaediete  and  sacead  level 
sapervisor.  to  bmIcc  recommends  tians  to 
the  Secretary  of  die  Navy  regssdfaig 
acceptance  or  modincation  of  the 
performance  rating  transfer. 
reassignoMot.  or  removal  fro*  dke  SBS 
of  any  senior  executive  whose 
performance  is  considered  to  be 
unsatisfactory;  and  to  make 
recoBBoendations  for  wwiielaij 
performance  awards.  Compesitian  of  the 
specific  PRB's  will  be  detetaaned  on  an 
ad  hoc  basis  from  among  individaals 
listed  below: 


Aflgrist.  Ei>.  Mr. 
Aahe.  OR. Mr. 
Atkin*.  ]Jl  Mr. 
Beack.  CP.  Mr. 
BUckttetn.  LN.  Mr. 
Bowles.  W.1.  Mr 
Braxton.  O.F.  Mr. 
Buckley.  T.  Mc 
Buonacoursi.  P.  Mr. 
Canunack.  E.G.  Mr. 
Camp.  |.R.  Mr. 
Campbell  W.  Mr. 
Cann.  aHwlhaenbte 
Canti^WiLRada 
Cat^ff.  D.K  Radia 
Carton.  W.G.  Ugen 
C&MJty,  I.E.  Majgen 
Claw  IJL  Or. 
Clark,  ex.  Mi. 
Coffey.  K4.  U. 
Coffey.  T.  Or. 
Q>lite.|mMr. 
CtaHtodLKT.1*. 
CoraMttCCMk 
DaUsfL  PL  Ugan 
Depreta.  A.  Mr. 
Dilworttt  G.  Mr. 
DthapmiiAJtMr. 
DixMm,  KL  Mr. 
Dooaiaaa.  El.  Mr. 
Donegan.  pi  Ca|>t 
Drew.  Mm  Mk: 

EvarHlDtkau 
FishaiLPiB.Mi; 
Ford  FJ:  Mr. 
ForsaelL  A.G.  Mh 
Friichlenicht.  R.D. 
Caf!ney.f£Ci9t 
Galki.F.ltadai 
Geiger.  C£.  Mr. 
Goodman.  R.O.  Mr. 


Guenlher.  H  Mr. 
Hsaa.  aXML 

Hallex.  R.A.  Mr. 
NardnuB,  |LW.  tJk. 
Hamer.  PA.  Mr. 
Hathaw^.  DJ.  ^a; 

Hauenstein.  W.  Radm 
Hetd.pi.lkfa. 
Hicks.  S-PLkfr. 

Hitch.  P.M.  la. 
Hoag.  P.M.  Mr. 
tWfaaB.CC  Mr. 
HoHoway.  Ui  Rados 
Home.  R.B..  [r..  Radm 
Hudson.  ].I.  tigaa 
Johnson.  AX  Mr. 
]mhamm,  EV.  M^. 

iMRClOfc 

KiB  KaOay.  p.  k*k 

Kiag.C.&Nfc 
Rinney.  ET.  %k. 
MMMLBk 

KaaJaa^aifc. 
Kniaer.  U.  kk; 
Leach,  tLA.  ht. 
Lefiualas  ItA.  Dr. 

tMMyiw.MiaL 
LiKkiGia. 

MaMti.pa.Mi. 
IKaaciaEellk  IX.  Mt 
DJM.Mt. 
.CML 


MflConaadklX.TW 

Honorabla 
McCaAiey.  KX.  Mfc. 


MiMacK.  E.I.  kfc 
Miller.  tE.  Ra<tai 
Milfer,  W.C.  nadm 
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MiUigan.  R  J).  Radm 
Morency.  DC  Mr. 
Moni*.  WJt  Radm 
MoMley.  W.a  Dr. 
Murpby.  PJtiL  Mr. 


Shepard.  |.|.  Dr. 
Sheridan.  F.L.  Mr. 
Silbaniian,  RS.  Mr. 
SUv«.B.A.Dr. 
SiDiky.  IK  Or. 


Ncmfakoa,  CP.  Mr.  Snilh.  N.H.  Ugtn 

NickelL  |.  Mr.  Sonoroff,  A.  Dr. 

NiaroakL  ]S.  Mr.  Spalding.  G.R.  Mr. 

O'Connar.  ].].  Mr.  Steale,  KH.  Mr. 

Painter,  JJ^.  Dr.  Sterna.  F.S.  Mr. 

Panek.  RJ.  Mr.  Storey.  R.a  Mr. 

Pamiiai.  RJL  Mr.  Straw,  BJtil  Radm 

Peters.  RX  Ms.  Studds,  |.A.  Majgen 

FMpa.  PJi.  Mr.  Swofford.  F.W.  Mr. 

Pope.  B.S.  The  Tausaig,  ]X  Mr. 

HoaoraUe  Thomas,  R.O.  Mr. 

Porter.  W3.  Mr.  Thompson.  Rif.  Mr. 

Price.  R.W.  lifr.  Tupax.  ]M.  Capt 

Quade.  W.  Mr.  Turner,  D.  Mr. 

Ratfaien.  R.A.  Mr.  Tumquist  C).  Mr. 

Reese.  KE.  Mr.  Urban.  R.G.  Mr. 

Renfra  I.G.  Mr.  Weiss.  A.R.  Mr. 

Riggs.  RX  Mr.  WesseL  PL.  Mr. 

Robinson.  SB.  Dr.  Wikox.  H.).  Mr. 

Rose.  WJB.  Mr.  Wilgenbusch.  R.  Radm 

Saalfeld.  F.E.  Dr.  Williams.  IJr.  Mr. 

Sansone.  W.  Mr.  Willoughby,  W.).  Mr. 

SanL  Bi.  Mr.  Wineglass.  R.).  Majgen 

Schaefer.  W.].,  )r.  Dr.  Winokur,  R.&  Mr. 

Schafer, ).  The  Wolkensdorfer,  D.  Radm 

Honorable  Wood  AD.  Dr. 

Schieffer.  G.  Mr.  Wyant  F£.  Mr. 

Selwyn.  PA  Dr.  Zanfagna.  P.E.  Mr. 
Shaffer,  RJ.  Mr. 

Dated  August  21. 1990. 
JaneM-Virga, 

LLJAGQ  USSR.  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  90-21227  Filed  9-10-90;  8:45  am] 
COM  trw-AE-ii 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 
[CFDA  No*.  84.120A  and  84.120B] 

Minority  Science  Improvement 
Program;  Technical  Assistance 
Wortuhop 

agency;  Department  of  Education. 
ACnON:  Notice  of  Technical  Assistance 
Workshop. 


r.  This  is  a  supplement  to  the 
notice  inviting  applications  for  new 
awards  for  fiscal  year  1991  under  the 
Minority  Science  Improvement  Program 
(MSIP).  That  notice  was  published  in  the 
Fedval  Register  on  August  d.  1990  (55 
FR  31874).  The  Assistant  Secretary  for 
Postsecondary  Education  of  the  U.S. 
Department  of  Education  will  sponsor  a 
two-day  Technical  Assistance 
Woricshop  for  colleges  and  universities 
interested  in  applying  for  Minority 
Science  Improvement  Program  grants. 
This  workriiop  wiU  be  conducted  by 
representatives  of  the  Office  of  Higher 
Education  Programs  and  will  cover 
regulations  governing  MSIP 
applications,  including  application 
evaluation  criteria,  allowable  and  non- 
allowable  costs,  and  grantee 


accountability.  Woricshop  leaders  will 
also  offer  suggestions  for  preparing 
successful  applications,  lie  sessions 
will  be  especially  helpful  for  first-time 
and  formerly  imsuccessful  MSIP 
applicants. 

Date:  September  13-14. 1990. 

Time:  9  a jn.  to  5  p.m.,  both  days. 

Place:  California  State  University- 
Dominguez  Hills,  100  East  Victoria 
Street.  Carson.  CA  90747. 

FOR  FUKTHKR  MPOHMATION  CCNTACr. 

Dr.  Argelia  Velez-Rodriguez,  Minority 
Science  Improvement  Program,  Division 
of  Higher  Education  Incentive  Programs, 
Office  of  Postsecondary  Education. 
Telephone  number  (202)  708-4662. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
84.120A  and  S4.120B,  Minority  Science 
Improvement  Program:  Design.  Institutional 
and  Cooperative  Projects,  and  Minority 
Science  Improvement  Program:  Special 
Projects,  respectively.) 

Dated:  September  4, 199a 
Laonard  L  Haynes.  m. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  90-21206  Filed  9-10-90;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA91-1-23-0001 

Eastern  Shore  Natural  Gas  Co^ 
Proposed  Ctianges  In  FERC  Gas  Tariff 

September  4, 1990. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  31, 1990  certain 
revised  tariff  sheets  to  Original  Volume 
No.  1  of  iU  FERC  Gas  Tariff.  The 
proposed  effective  date  of  the  tariff 
sheets  is  November  1. 1990. 

ESNG  states  the  filing  is  its  Annual 
PGA  filing  pursuant  to  S  154.305  of  the 
Commission's  regtilations  and  section  21 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  The  effect  of  the  filing  is  to 
increase  commodity  rates  by  $0.1865  per 
dt  and  increase  demand  rates  by  $0.7707 
over  ESNG's  rates  established  in  its 
Quarterly  PGA  filing.  Docket  No.  TQ90- 
3-23-000.  effective  August  1. 1990.  Other 
rates  also  change  correspondingly. 

ESNG  states  that  the  projected 
commodity  and  demand  costs  have  been 
developed  using  a  best  estimate  of 
avaUable  gas  supply  to  meet  its 
anticipated  purchased  requirements. 
Such  projections  reflect  the  continued 
hnplementation  of  ESNG's  Stipulation 
and  Agreement  in  Docket  Nos.  RP89- 
164-000  and  -001.  and  more  specifically 


Article  n  (as  amended)  thereof,  which 
permits  ESNG  to  include  in  its  PGA 
calculations  transportation-related 
(Account  No.  858)  costs. 

ESNG  states  its  filing  also  contains 
the  calculations  of  its  new  siutiharge 
adjustments  which  reflect  the 
amortization  of  the  respective 
commodity  and  demand  current  deferral 
balances  accumulated  during  the  period 
July  1. 1989  through  June  30. 1990  over 
the  twelve  month  period  commencing 
November  1. 1990. 

ESNG  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington.  DC 
20426.  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  24. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  ttie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watacm.  )r.. 
Acting  Secretary. 
[FR  Doc.  90-21185  Filed  9-10-90;  8:45  am] 

MLLINO  COOC  SriT-CI-ll 
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[Docket  Nos.  1090-12-51-002,  TQ90-14- 
51-000,  and  T1II91-1-51-000] 

Great  Laiies  Gas  Transmission  C04 
Proposed  Changes  in  FERC  Gas  Tariff 
Purchased  Gas  Adjustment  Clause 
Provisions 

September  4, 1990. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  August  29. 1990  tendered  for  filing  the 
following  to  its  FERC  Gas  Tariff. 
Item  1: 

First  Revised  Volume  No.  1 
Substitute  Twenty-Ninth  Revised  Sheet  No. 

57(1) 
Substitute  Twenty-Ninth  Revised  Sheet-No. 

57(ii) 
Substitute  Fifteenth  Revised  Sheet  No. 
57(v) 

Item  2: 

First  Revised  Volume  No.  1 
Thirtieth  Revised  Sheet  Na  57(i) 


Thirf  eth  Reviswl  Shaet  No.  57(i) 
SixtaeflA  Reviaed  Sheet  No.  97lv]| 

FintRBvieed  VoMifflrJOK  S 
.     Third  Revised  Siaet  No.  57(iv) 

The  tariff  sheets  in  Item  1  were  fifed 
to  reflect  the  appropriate  current 
purchased  gas  oost  adjustment  fbr  its 
(juaiteily  PGA  ftir  Ute  period  August  1. 
199a  throogh  Oeteber  31. 1900. 

The  tasifi  Aeete  ia  Hem  2  were  lied 
to  Fcflcci  leviseit  current  PGA  rales  far 
the  meste  of  AegMft  tWou^  Octsfaer, 
1990.  The  taiiil  ihccte  were  filed  as  en 
out-of-cycle  PGA  to  reflect  the  latest 
cstiraeted  gae  cost  as  provided  to  Gkeat 
Lakes  by  ilb^  safe  seppfier  of  aetarai  gas. 
TiaasCenada  Ftpet  iiwf  Lmited 
("TransCanadaTll  Tbese  pricmg 
arrangements  are  tiieresalf  of  contiiaet 
renegotiation  between  eadh  of  Qreat 
Lakes''  resale  eus turners  and  the 
supplier. 

Tbe  tariff ^leet  in  Hem  3  was  filed  to 
reflect  the  new  ACA  rate  to  be  charged 
per  the  Annual  Charge  Adjustment 
Cfoine  proviflibim  estabfisfted  by  the 
Commission  in  Order  No.  472.  issued  on 
May  2§.  1967  and  tfie  FERC  notice  given 
July  18, 1990.  and  is  to  be  effiective 

Great  Lakes  le^uested  wwver  oi  the 
notice  requirements  so  as  to  permit  the 
above  tadS  shaels  In  beame  effective 
August  1.  mOi  sad  October  t,  19ga  as 
described,  in  order  to  implement  the  gas 
pricing  agrecmf  nts  between  Great 
Lakes'  vesaU  customers  and 
TiaasCaaada  on  a  timely  basts. 

Any  peraoa  deainas  t»  be  heard  et  ta 
protest  said  fiUag  aheold  file  a  MetioR  to 
iMteivcae  or  ptotest  wi^  the  Fedetri 
EnefgyRegatatory  Ccmnrisasna,  825 
Notth  Capkak  Street,  NE„  WnUagloB. 
DC  2Maa  in  eeEordBBce  with  Rofee  2n 
and  214  of  ttoCsaimiininni's  Rules  of 
Practice  and  Aecedlve.  AK  sack 
petiioiM  or  pmtesIS  sheeid  be  filed  en 
or  before  Septcnber  It.  190ft  Froteets 
will  be  considered  by  iie  Coramfssfon  in 
dekirmiiimg  appropriate  acfknr  ttr  be 
taken,  bat  wiQ  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Ifirs  fifing  are  on  file  witfi  the 
Cbmmfssion  andaze  avaiTablefbr  public 
inspection  in  9\e  Plibfic  Reference 
Room. 

Linwood  A.  Wal 
Acting  Secretary, 


[Dockallla.lllM-1 


1 


gref^on 

lUon.  Jr., 


|FR  Doa  90-21186  Piled  9-10-90:  &-45  am] 


■Nxim  cooe  srir^oMi 


Kenfudty  West  VhghiBi  Gaa  Co.; 
Propoeed  Chang*  Ih  FERC  Qas  Tariff 

September  4.  M9e. 

Take  notice  that  Kentucky  West 
Virpaia  Gas  Cenpany  (KeBlaeky  West) 
on  At^ist  38. 199tt  teadcted  for  fHii« 
with  the  Fedet^  Eaesgy  Regektery 
Commission  (Commissioi^  TkisA 
Revised  Sheet  No.  45  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
become  effective  October  1. 1990. 

Kentucky  West  states  the  revised 
tariff  sheet  tmiends  its  Annual  Charge 
Adjustment  (ACA)  charge  to  place  in 
effect  the  new  AQ\  funding  iinit  of 
$.001ft  per  MCF  whidi  represents  an 
increase  of  $.0002  per  MCF. 

Kentucky  West  states  that  a  copy  of 
its  fikag  bats  been  served  apca  eads  of 
its  jurisdictioaal  tusfciunjii  aod 
interested  state  commissiona. 

Any  person  desiring  to  be  heard  or  to 
prdtest  said  filing  sfaonM  fite  a  motion  to 
intervene  or  protest  with  tbe  Federal 
Energy  Regulatory  Commission.  825 
North  Capitd  Street,  NE..  Wsshfington, 
DC  20428.^  in  accordance  wfth  H  385.211 
and  385.214  of  tfte  CommissToa'S  Rides 
of  Practice  and  PtocedtBe.  Alf  such 
motfons  or  pretests  shotra  be  luea  on  or 
before  Septeaibei  11.,  1990.  Fhjttests  wiR 
be  considered  by  the  Cousiussron  in 
detesminni^  die  appropriate  action  to  be 
taken,  bat  w9  not  serve  to  make 
protestants  paities  to  the  preceedhig. 
Any  person  wishing  to  become  a  party 
must  file  a  notioD  to  hitecvene.  Cbpies 
of  tker  fifing  sre  on  file  with  the 
Commission  and  are  aveilabk  fcM'puMic 
uiapectioB. 
Linwood  A.  Watsoo.  I^^ 
Acting  Secretary. 
[FR  Doc.aa^2U8Z  Filed  9-l»40;8:45  aa4 


[Docket  Na  fV89-33-«0teF7»-12«-017T 
Northern  I 


September  4. 19B0. 

Take  notice  that  on  August  29. 1990.  in 
compliance  with  the  Caamnsioa's  July 
30. 1990  Order  in  Docket  No.  RP88-33- 
000.  Northern  Border  Pipefiae  Company 
(NcMlhem  Border)  tendered  for  filing  to 
become  part  of  Northern  Boeder  npeline 
Company's  F.E.R.C.  Gas  Tariff.  Original 
Volume  No.  1,  the  fblfowing  tariff  sheets: 

Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  Number  106 
Fifth  Revised  Sheet  Number  108 
Original  Sheet  No.  108a 
Fourth  Revised  Sheet  No.  Ill 
Second  Revised  Sheet  No.  500 


these! 

effa 

Borden 

havel 

thispr 

Aaypeisea  desiring  te  be  beesderte 
protest  said  filing  should  tk  a  pefWun 
to  intervene  or  a  pietsst  with  tbe 
Federal  Energy  Re^ilatory  Comaiissioik 
825  North  Capitol  Street.  NL, 
Washington.  DG  aM28»  ia  srrordHare 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211,  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  Sep  teasbec  11. 198a 
Protests  will  be  conaidprrd  but  do  not 
serve  to  make  psetestants  parMss  to  the 
proceeding.  Any  pecsoa  wishing  to 
becoaie  a  party  must  file  a  petition  to 
intervene^  A  person  alteady  a  par^  ia 
Docket  No.  RP89-33  need  not  file  a 
separate  intenreatioa  in  Ibis  proceeding. 

Copies  of  this  fifing  ate  ea  file  witb 
the  CoBBBissisn  sad  ace  available  fss 
public  inapartiPB 
Umpoad  A.  VMaoK,  Ic 


[F» 


[Decker  Ito. 
000] 

Northwest 


Tllt1-a-3T-000tTO»t-1-»7- 


T» 


Take  notice  that  on  August  28. 1990L 
Nbrtliwesf  PTpeKns  Corporation 
("Northwesf^  submitted  for  fifing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Arfidelt. 
Purcbased  Gas  Cost  A^estawnt 
Provision  ("PGA"),  of  ito  FERC  Gas 
Tariffs  First  ELevised  Volume  No.  1.  Sadt 
changes  in  rates  is  for  the  purpose  of 
reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas  for  the 
three  meoths  end^  December  31. 19ea 

The  current  PGA  adjustment  for 
which  notice  is  given  herefa.  eggregetes 
to  a  decrease  of  l«.8e  perhftfflto  to  Ae 
cemnedity  rate  for  aS  rate  sefae<Mes 
affected  by  and  sebfeet  to  toe  FGA.  The 
proposed  change  in  NuilbHssfS 
caafUBOcbty  rates  far  dbe  favllk  ^jerter 
of  1900  weoid  decreese  sates  revennes 
by  approximately  $2,567,824.  The  instant 
filing  abe  provides  far  a  decssese  to  tfte 
demand  components  of  Nortbiecsfs  ges 
sales  rates  to  reflect  changes  to  the 
estimates  of  Canadian  demand  rates 
and  to  reflect  a  revised  Canadian 
exchange  rate  factor.  The  current  PGA 
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adjustment  is  reflected  on  Sheet  Nos.  10 
and  10.1  t>elow,  while  all  other  tariff 
sheets  listed  herein  are  filed  to  reflect 
the  revised  ACA  surcharge  of  .19i  per 
MMBtu  effective  October  1. 1990. 
Nordiwest  hereby  tenders  the 
following  tariff  sheets  to  be  effective 
October  1. 1990: 

First  Revised  Volume  No.  1 

Seventy-First  Revised  Sheet  No.  10 
Fourth  Revised  Sheet  No.  10.1 
Fortieth  Revised  Sheet  No.  10-A 

Original  Volume  No.  1-A 

Twenty-Ninth  Revised  ^eet  No.  201 

Original  Volume  No.  2 

Seventeenth  Revised  Sheet  No.  2.3 
Twentieth  Revised  Sheet  No.  2-B 

Northwest  states  that  a  copy  of  this 
filing  is  being  served  on  Northwest's 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  %\  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataan,  Jr., 
Acting  Secretary. 

|Fli  Doc.  90-21190  FUed  9-10-90;  8:45  am] 
MJJM  coot  sm-oi-ii 


[Docket  No.  RP8S-1 15-000.  at  aL] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

September  4. 1990. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  27, 
1990,  at  lOM  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE.,  Washington,  DC 
20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 


by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  A.  Heydt,  (202)  208-0248  or 
Joanne  Leveque,  (202)  208-5705. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21109  Filed  9-10-«);  8:45  am] 
aiuMQ  cooE  srir-oi-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  CAE  90-17;  C«rtifteation 
Notte*-«5] 

HIing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplant 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  filing. 

summary:  Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended.  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.)  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternative  fuel  as  a  primary 
energy  source  (section  201(a),  42  U.S.C. 
8311(a),  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  filed 
self  certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  SUPPtEMENTARY 
INFORMATION  section  below. 

SUPPLEMENTARY  INFORMATION:  The 

following  company  has  filed  self 
certification: 


N«M 

Data 

fB06iV6d 

fadWy 

Maoiwstt 
capvaty 

Vocsf 
lion 

Enwgy 
Sys- 
tems. 
Inc.. 
Tempe. 
FL 

6-20-90 

Com- 
bira 
Cyde. 

49 

Low- 

VlliO( 

NY. 

Amendments  to  the  FUA  on  May  21, 
1987,  (Public  Law  100-42)  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self  certification 
procedure. 

Copies  of  this  self  certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-52,  Forrestal  BuilcUng,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  or  for  further 
information  call  Myra  Couch  phone 
number  (202)  586-6769. 

Issued  in  Washington,  DC  on  September  4. 
1990. 
Clifford  p.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  90-21277  Filed  9-10-«);  8:45  am) 

BILIJNQ  CODE  •4S0-01-II 


Office  of  Hearings  and  Appeals 

Cases  Hied  During  tlie  Week  of 
April  27  Through  May  4, 1990 

During  the  Week  of  April  27  through 
May  4, 1990,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  IX)E  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  September  4. 1990. 
George  B.  Braznay, 

Director,  Office  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  of  Apia  27  through  May  4, 1990] 


5/3/90. 


5/3/90 . 


5/3/90. 


Name  and  location  of  applicant 


Franc  Paiek  Company.  Walnut  Califomia.. 


Getty/Aliih  Energy.  Greenville,  Nortfi  Carolina.. 


Texas,  AMBtin.  Texas.. 


CasaNa 


I^A-0040 


RR26S-3 


LER-00005 


Type  of  lutHnisiion 


Appeal  of  an  Information  Raqual  Denial.  If  granted:  Tha  Aprt  5.  1990 
Freedom  of  Informatioo  Request  Denial  iaiued  t>y  ttw  San  FrwKisco 
Operations  Offica  would  t>a  rsKanded,  and  Frank  Pajek  Compwiy  wouM 
receive  access  to  reteaae  copies  of  al  bids  submitiad  in  raaponaa  to 
SoNcitation  No.  5724900A 

Motion  for  Reconskieration.  n  granted  The  SeptemtMr  22,  1990  Dedann 
and  Onjer  (Case  No.  RF26&-2832)  isMied  to  AUn  Energy  wooU  ba 
modMed  ragardkig  tha  linn's  AppKcatton  for  Refund  submitted  in  tha 
Getty  ON  Company  Special  Refund  proceedkig. 

Motton  for  Reconaktoratton.  If  granted:  The  October  26.  1996  OedskX)  ml 
Order  (KER-0045)  issued  to  Texas  wouU  be  modified  ragwdkig  the 
state's  Appinatton  for  Refund  submitted  ki  the  Crude  0»  refund  proceed- 
ing. 


Refund  Appucations  Received 

[Week  of  Apr*  27  through  May  4. 1990] 


Received 

Nameoffinn 

Case  No. 

4/27/90  Ihnj 

TeiacoOH 

RF321-4402  thnj 

5/5/90. 

Refund 
AppUca- 
tkxw 
Raceived. 

FR321-4747. 

4/27/90  thnj 

Shea  Oil 

RF31 5-9949  thnj 

5/4/90. 

Refund 
AppUca- 
tnns 
Received. 

FR31 5-9956. 

4/30/90 

Vickars/ 

RQ 1-553 

Missouri. 

4/30/90 

J.T.  4  C  A. 

RF307-10122. 

Thrift  Inc. 

5/1/90.      

Bob's  Gulf  of 
Camden. 

RF300-11116. 

5/1/90 

ColegeCar 
Wash. 

RF304-11823. 

5/1/90 

CairoN 

RF272-78603. 

Brothers 

Saiwmin. 

5/1/90 

Gregory 

RF272-78804. 

5/1/90 

Hiraoh  Realty 
MgtCorp. 

RF272-7e605. 

5/1/90 

BiH  Kartson's 

RF272-78606. 
RF272-78607. 

5/2/90 

Roekvine 

Canter. 

Refund  Appucations  Received— 
Continued 

[Week  of  April  27  through  Msy  4. 1990] 


Received 

Name  of  fim) 

Case  No. 

5/2/90 

LD.  Rhodes 
Oil 
Company. 

RF300-11117. 

5/2/90 

Mrs.  Grace 

RF304-11B24 

Moms. 

5/4/90 

Glen  Anitiony 
(Tony) 
Smith. 

RF272-7860e. 

5/4/90 

CarToR 

RF300-1111B 

Brothers 

Sawmill. 

5/4/90 

Izzy's  Gulf 

RF300-11119 

Dato 


6/5/90. 


(FR  Doc.  90-21278  Filed  9-10-90;  8:45  am] 

BIIXINQ  COOE  e49»-01-M 


The  Office  of  Hearing  and  Appeals 

Cases  Filed  During  Week  of  June  22 
through  June  29, 1990 

During  the  Week  of  June  22  through 
June  29, 1990,  the  appeal  Usted  in  the 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  22  through  June  29. 1990] 


Appendix  to  this  Notice  was  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  fit)m  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  September  4, 1990. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


Name  and  locatton  of  applcant 


FoundatiM  for  Fair  Contracting,  Sacramento,  CA. 


CaaaNo. 


LFA-0055 


Type  of  sutxnission 


Appeal  of  an  Informatton  Request  Denial.  If  granted  The  May  23,  1990 
Freedom  of  Infonnatton  Request  Denial  issued  by  tha  Wastam  Arm 
Power  Administratton  wouW  ba  resdndad,  and  tha  Foundalton  for  Fak' 
Contracting  wouM  raceiva  acceai  to  tha  raquaatad  names  and  t 
Hstod  on  certaki  payroM  records. 
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Refund  Appucations  Received 

[WmK oiJuM 22 Birough June 29,  t9901 


NMWoUrm 

OMNa 

8/4/SS 

SiUmToM. 

HF307-t0131. 

STimmpl 

11/14/iS 

WK  Radw — 
Tonco 

RF307-1O13& 

e/22/9S«n( 

RF321-7218  »mi 

8/29/90. 

Raftml 
Adpfca- 

9oi»  ^ 

RF321-7484. 

8/22/90  im 

GuMOt 

RFSOO-lltSSSlRi 

vano. 

Raknt 

•om 
Reoawad 

HF30O-11187. 

6/22/90  Svu 

OwteOil 

RF272-78647«ra 

8/29/9a 

RflAnl 
Ajjplca- 

lioiw 
n«aM«d 

RF272-78661. 

6/22/90  aw 

Aaw*: 

nP3O4-11801  fvu 

6/29/90. 

ncMeU 

nF304-11890. 

AwJfca- 

•una 

nacaiwd. 

6/2S/90 

SuMMnOI 
Ca 

RF315-9993. 

Refund  Aphjcations  Received— 
Continued 

{Week  o(  June  22  Wough  Jum  29. 19901 


Rece»Md 

Name  ol  firm 

CaseNa 

6/2S/90 

6/28/90 

6/26/90 

6/26/90...  ,,     . 

Hood  oa  Co.. 

mc. 
JeaaPrieto  — 
JaaaPrialo     . 
Jeaa  ^Mo .».. 

JeaaPrieto 

Western  Spur.. 

RF31&-0994. 

RF31 5-9095. 
RF315-999& 
RF315-9997. 
RF31 5-9998. 

6/28/90 

RF30ft-1407. 

[FR  Doc.  90-21279  Filed  9-10-90: 8:45  am] 

aUJNa  CODE  •490-01-11 

Office  of  Hearings  and  Appeals 

Case  FUed  During  Week  of  July  20 
through  July  27, 1990 

During  the  week  of  July  20  through 
)uly  27, 1990,  the  applications  for  refund 
or  other  relief  listed  in  the  Appendix  to 


this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissicms 
inadvertendy  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  ciOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procediffal  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20685. 

Dated  Septemtier  4, 199a 
George  B.  Breznay, 

Director,  Office  of  Hearing  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  20  through  July  27. 1990] 


7/20/90. 


7/a0/90. 


7/27/90- 


7/27/90 -. 


Name  ana  ncaaoooi  nycam 


Enon  Owpotoiow/Oead  B^m  Petraiaum  Co.,  Kardn.  Ken- 


Standani  OlCa  (ITQ/Nefartfisa,  Lincoln,  Neteaaka— 


Amoco  CoiporaBon/Naw 
poiabon/Naw  Hainpahjpa^- 


llampahira.  Colne  Gaaoline  Cor- 

Walo>Mi  Haium  .Corporatkm/ 

Palrateuro  Induatriaa/New 


nvnpanpa,  ixinoora.  new  riampsnve. 


6u>  01  Coiporatkxt/TraRS  World  AMnea.  Kansaa  Oly. 
aourt. 


CaaeNa 


RR307-« 


RM2S1-211 


RM2S1-212 
RM2-213 
RM3^14 
R|yl2S-215 


RR300-12 


Type  0(  submission 


MoOon  tor  RecorMideratioa  H  granted:  The  June  11,  1990  Oecisnn  and 
Order  (Caae  Na  FR307-272)  iaaued  to  Dead  River  Petroleum  Compeiv 
would  beinodMed  leganfing  the  iimi's  ap|)iKaton  lor  rehjnd  submmed  in 
In  Enon  oorpoKaMon  refund  proceeding. 

Mofcn  for  ModWcalion.  If  granted:  The  State  of  Natmriia  would  be  given 
an  extension  of  lime  from  October  31.  1990  to  April  30.  1991  lor 
complelion  of  Ma  "Energy  Marlteting  and  Media  Sannces  Project,"  «- 
nanced  wim  Amoco  consent  order  lunds. 

Modon  tor  ModWcaSon.  If  granted:  The  September  16,  1986  Deciston  and 
Order.  R0251-315.  R02-314,  RQ3-300.  RQ25-299.  iaaued  to  New 
Hanpe***  would  be  modified  regwdhig  the  staie'a  applicallon  for  retond 
aubnUnad  in  «w  Amoco  Corporation,  Cofine  Gasofine  Corporation,  Nation- 
tf  Hefium  Oorporalion  and  Northeast  Pelroteum  biduatiiea  second  stage 

fBVUilO  prOC90QH)0> 

Moton  for  fleconaUeratnn.  If  gramled:  The  March  20, 1989  Decision  and 
Order,  Caae  Na  FR300-S691.  lasuad  to  Trana  World  Airlnes  would  bo 
modHied  regarftig  the  lim's  appNcatton  for  refund  aubmitted  m  the  GuN 
Oil  Corporalion  rs«und  proceedtog. 


REFUND  APPtXATIONS  FlECEIVEO 


UMI 


DMa 

Name  of  retoad 

piooeedtog/name  o4 

CaaeNa 

7/1S/90 — 

CNpMonSMain 
Car  WML 

RF3  07-10139. 

12/S/8S — 

Oona'aExaon 

RF307-10141. 

7/23/90 

Vaughn  Shefl 
Senice. 

RF315-10005. 

7/23/90 

Mk«o  She!  Servico..- 

RF315-10006. 

7/23/90 

Canto  She! 

RF315-10007. 

7/23«0 

Chatot  She!  Service.- 

RF31 5-10008. 

7/23/90 

Tfoy  oMnfMn  SnMi..»» 

RF3  15-10009. 

7/23/9S 

Weal  MalMto  She!.... 

RF31 5-10010. 

7/23/90 

Wtftgaty  Sh6i 

RF315-10011. 

7/23/90 

Ed-oShoi- _ 

RF315-1001Z 

7/23/SS_ 

KMnaftSantoe 
Center. 

RF31 5-10013. 

Refund  Applications  Recenbd— 
Continued 


Refund  Applications  RECEIVED— 
Continued 


7/23/90 

7/25/90— 

9/1/88 

7/25/90..-. 
7/28/90— 
7/28/90— 
7/17/90..... 
8/24/88..-. 

7/27/90— 

7/20/90 
Sou  7/ 


Name  of  rehind 


refund  application 


AyersShefi 

Laurel  Shea  Service. 

Tny  Qiant  Martiel 

Base  ON  Ca 

Spur  Go  Shop 

Amoco  Corporatton - 

Faith  Oil  Co — 

MervynRoben 


Sorgo's  Service 
Center. 

Cnjde  01  Relund 

*    —  ■ ..  ■ 
Mppacaoons 


CaaeNa 


RF315-10014. 
RF315-10015. 
RF3  07-10143. 
RF304-11949. 
RF3  09-11411. 
RF324-1. 
RF304-11950. 
RF307-10142. 

RF315-10018. 

RF272-78720 
thru  272- 
79048.- 


Oato 
received 

Name  ol  refund 

proceeding/name  of 

relund  appNcalion 

CaaeNa 

7/20/90 

Tetcaoo  Refund 

RF321-8077 

thnjRF321- 
8344. 
RF30O-1120O 
thniRFSOO- 
11235 

thru  7/ 
27/90. 
7/20/90 
Ihni7/ 
27/90. 

Roooivod. 
GuN  Oi  Refund 
Appicaliona 
Received. 

[FR  Doc.  90-21280  Filed  g^lO-40;  8:45  am] 

■NXMO  COK  S49041-H 


Issuanc*  of  Decisions  aiKl  Orders 
During  Week  of  July  23  Through  July 
27,1990 

During  the  week  of  July  23  through 
July  27, 1990  the  decisions  and  orders 
siunmarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
stunmary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals         j  I 

Foundation  fc^  Fair  Contracting,  7/23/ 
90,LFA-0055 
The  Foundation  for  Fair  Contracting 
(FFC)  filed  an  Appeal  fittm  a 
determination  in  which  the  Western 
Area  Power  Administration  (WAPA) 
withheld  the  names,  addresses,  and 
Social  Security  numbers  from  payroll 
records  that  FFC  requested  under  the 
Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE 
foimd  that  the  Justification  for 
withholding  the  requested  information 
was  inadequate  imder  the  FOIA.  The 
Appeal  was,  therefore,  granted,  and  the 
matter  was  remanded  to  the  WAPA  for 
further  review  and  a  new  determination. 

Grove,  Inc.,  7/Z6/90,  LFA-0054 

Grove.  Inc.  filed  an  Appeal  from  a 
denial  by  the  OOE's  Nevada  Operations 
Office  (the  Operations  Office)  of  a 
Request  for  Information  whidi  the  firm 
had  submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  The 
Operations  Office  had  withheld 
documents  concerning  cost  estimates  for 
the  C-1  building  at  its  Field  Engineering 
Complex  in  Nmlh  Las  Vegas  under  the 
"predecisional"  or  "executive"  privilege 
incorporated  in  Exemption  5  of  the 
FOIA.  The  DOE  upheld  diat 
determination,  finding  that  the  withheld 
documents  directly  related  to  ongoing 
negotiations  concerning  the  amotmt  that 
the  Operations  Office  should  pay  Grove 
for  certain  woric  on  the  building.  The 
DOE  also  found  that  the  fact  that  one 
document  was  prepared  by  non-agency 
personnel  pursuant  to  a  contract  with 
the  agency  did  not  affect  its  exempt 
status. 

Harold  O.  Dogliani,  7/26/90,  LFA-0056 

Harald  O.  Dogliani  filed  an  Appeal 
bom  a  determination  by  the  Deputy 
Director  of  the  Office  of 
Intergovernmental  and  External  Affairs 
of  the  DOE's  Albuquerque  Operations 
Office.  The  determination  denied  a 
Request  for  Information  which  Dogliani 
had  submitted  imder  the  Freedom  of 
Information  Act  Dogliani  requested 


copies  of  the  credit  card  contracts  that 
the  Los  Alamos  National  Laboratory 
had  entered  into  with  Diners  Club.  In 
considering  the  Appeal,  the  DOE  found 
that  the  Deputy  Director  had  correctly 
determined  that  the  contracts  were  not 
agency  records.  Accordingly,  the  Appeal 
was  denied. 

Motion  for  Evidentiary  Hearing 

ML  Airy  Refining  Co..  et  oL,  7/25/90, 
KRH-0322 
Mt.  Airy  Refining  Company  (Mt.  Airy) 
filed  a  Motion  for  Evidentiary  Hearing  in 
connection  with  a  Proposed  Remedial 
Order  (PRO)  issued  to  it  by  the 
Economic  Regulatory  Administration 
(ERA)  on  July  25, 1986.  The  PRO  alleges 
violations  of  the  Mandatory  Petroleum 
Allocation  Regulations,  10  C.F.R.  Part 
211  and  the  Administrative  Procediues 
and  Sanctions,  10  CFJL  Part  205, 
resulting  fit>m  Mt  Airy's  reporting  of  its 
crude  oil  receipts  on  its  Refiners 
Monthly  Reports  for  the  period  July  1977 
through  November  1977.  The  DOE 
granted  an  evidentiary  hearing  in  order 
to  permit  Mt.  Airy  to  present  testimony 
concerning  the  DOE  policy  in  1977 
regarding  starting  inventory 
adjustments.  The  DOE  stated  that  the 
firm  may  call  as  witnesses  three 
individuals  who  have  previously 
submitted  affidavit  testimony. 

Interlocutory  Order 

ML  Airy  Refining  Co.,  et  ah.  7/25/90, 
LRZ-0005 
Mt.  Airy  Refining  Company  (Mt  Airy) 
filed  a  Motion  to  Dismiss  the  Neuned 
Individual  Defendants  as  Parties  in 
connection  with  a  Proposed  Remedial 
Order  (PRO)  which  the  Economic 
Regulatory  Administration  issued  to  the 
firm  and  six  shareholders  on  July  25, 
1986.  The  PRO  alleges  that  Mt.  Aiiy 
failed  to  report  crude  oil  receipts  on  its 
Refiners  Monthly  Reports  for  the  period 
July  1977  through  November  1977.  In 
addition,  the  PRO  states  that  the  six 
shareholders  are  liable  for  Mt  Airy's 
violations  to  the  extent  that  Mt.  Airy's 
assets  were  distributed  to  them  upon  the 
firm's  dissolution.  The  DOE  determined 
that  the  shareholders'  contentions,  e.g., 
laches,  statute  of  limitations,  and  notice, 
did  not  support  the  dismissal  of  the  PRO 
as  to  them.  Accordingly,  the  Motion  to 
Dismiss  was  denied. 

Implementation  of  Special  Refund 
Procedures 

Diamond  Industries.  Inc.,  7/25/90,  KEF- 
0130 
The  DOE  issued  a  Decision  and  Order 
implementing  procedttfes  for  the 
distribution  of  $283,962.91,  plus  interest 
received  pursuant  to  a  consent  order 


entered  into  by  Diamond  Industries,  Inc. 
(Diamond)  and  the  DOE  on  July  22, 1986. 
The  DOE  determined  that  the  hmds  will 
be  distributed  to  the  40  identified 
customers  listed  in  the  Appendix  to  the 
Decision  and  Order  who  purchased 
kerosene  and  No.  2  fuel  oil  fix)m 
Keystone  Fuel  Oil  Company  (Keystone), 
a  subsidiary  of  Diamond.  Certain 
unidentified  customers  who  purchased 
from  three  other  Diamond  subsidiaries 
are  also  eligible.  These  subsidiaries  are: 
Diamond  Ice  ft  Fuel  Co.  of  Delaware. 
Diamond  Ice  ft  Fuel  Co.  of  Chester, 
Pennsylvania  and  Meadford-Dunleavy, 
Inc.  The  purchases  from  Keystone  and 
the  other  subsidiaries  would  have 
occiured  during  the  period  fit>m  August 
19, 1973  through  April  8, 1974.  The 
specific  information  to  be  included  in  an 
Application  for  Refund  is  specified  in 
the  Decision  and  Order. 

Fletcher  Oil  S^  Refining  Cmpany,  Inc.  7/ 
25/90.  LEF-0010 
The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procediues 
to  distribute  $1,999,670.96,  and  accrued 
interest  remitted  to  the  DOE  by  Fletcher 
Oil  ft  Refining  Company,  Inc.  (Fletcher) 
in  settlement  of  its  alleged  violations  of 
petroleum  price  and  allocation 
regulations.  The  DOE  determined  that  it 
would  evenly  divide  the  Fletcher 
settlement  monies  between  one  refimd 
pool  to  provide  restitution  based  on  the 
company's  alleged  crude  oil  violations 
and  another  refimd  pool  to  provide 
restitution  based  on  alleged  violations  in 
refined  product  sales.  The  crude  oil  pool 
will  be  disbursed  to  the  federal 
government  the  states,  and  eligible 
applicants  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases.  The  refined 
product  pool  will  be  distributed  in  the 
following  two  stages:  refunds  to 
pim:haser8  of  Fletcher  product  in  the 
first  stage,  and  transfer  of  monies 
remaining  after  the  payment  of  all 
eligible  first-stage  claims  to  the  states  as 
mandated  by  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986. 

Meadows  Realty  Company  (formerly 
San  Joaquin  Oil  Company).  San 
Joaquin  Refining  Co.,  Inc.,  7/27/90, 
KEF-0133 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $1,250,000,  plus  interest 
received  pursuant  to  a  consent  order 
entered  into  by  Meadows  Realty  .  . 

Company  (formerly  San  Joaquin  Oil 
Company)  and  San  Joaquin  Refining  Co.. 
Inc.  (hereinafter  collectively  referred  to 
as  San  Joaquin)  and  the  DOE  on  June  17. 
1988.  The  DOE  determined  that 
$1,000,000  of  die  funds  will  be 
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distribated  to  purchasers  of  San  Joaqain 
refined  petroleum  products  (failing  the 
ponod  from  September  1973  until  the 
date  that  the  product  clakned  was 
decontrolled.  The  DOE  determined  that 
the  remaining  $2504)00  will  be 
distributed  pursuant  to  the  DOE'S 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases.  The  spedfic 
information  to  be  included  in  an 
Application  for  Refund  is  specified  in 
the  Decision  and  Order. 
Quantum  Chemical  Corporation,  7/25/ 
90,  LEF-OOn 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $450,000  received  pursuant  to  a 
consent  order  executive  on  March  2S. 
1988  between  the  DOE  and  the  Quanttmi 
Chemical  Corporation  (Quantum).  The 
DOE  determined  that  these  funds  should 
be  distributed  to  successful  claimants 
that  had  purchased  natural  gasoline  or 
derived  products  ht>m  Quantum  during 
the  period  August  1. 1973  through 
January  27, 1981.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Refund  Applications 

Atlantic  Richfield  Company /Sunset 
Market,  7/26/90,  RF30*-2747 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Apptication  for  Refiind 
filed  in  tlie  Atlantic  Richfield  Company 
special  refund  proceeding  by  Richard 
Cindhart  on  behalf  <A  Sunset  Market. 
The  appbcant  claimed  disproportionate 
injury  from  aQeged  predatory  pricing 
pratices  and  was  seeking  a  refund  of 
$50,173.  The  DOE  found  that  Sunset's 
allegations  did  not  invtdve  matters 
subject  to  the  Mandatory  Petroleum 
AlIocatioB  and  Price  Regulations.  The 
applicant  was  granted  a  vohunetric 
refund  in  the  ARCO  proceeding  but  was 
denied  a  peater  refund  based  upon  an 
alleged  dispreportioDate  overcharge. 
The  refund  granted  in  this  Decision 
totaled  $241,  representing  $173  in 
principal  and  $B8  in  accrued  interest. 

City  ofCohuabta,  Ohio,  7/27/90,  RP272- 
31870 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refimd 
submitted  by  die  City  of  Cotumbus, 
Ohio  from  crude  oil  overdiarge  funds. 
The  City  of  Coiumboa  requested  a 
refund  based  oa  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  pursuant  td  10  CPJt.  part  205, 
subpart  V.  Since  tlM  City  of  Ccdumbus 
waived  its  rights  to  a  subpart  V  crude  oil 
refund,  it  was  inebgible  to  receive  the 
refund  for  which  it  ai^iied.  Accordingly, 


the  Api^cation  for  Refund  submitted  by 
Ae  City  of  Coimnbus  was  denied. 

Edward  Lowe  ladustn'es.  Inc.,  7/25/90, 
RF272-55306.  RD272-55306 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  crude  oil  fund  being 
disbursed  by  the  DOE  pursuant  to  10 
CFJt  part  205.  subpart  V.  The  DOE 
determined  that  the  refund  claim  was 
meritorious  and  granted  a  refund  of 
$28,925.  The  DOE  also  denied  a  Motion 
for  Discovery  filed  by  a  consortium  of 
states  and  two  territories  of  the  Uiuted 
States  (the  States)  and  rejected  thdr 
challenge  to  the  claim.  The  DOE  found 
that  the  industry-wide  econometric  data 
submitted  by  th«  States  did  not  rebut  the 
presimtption  that  the  appttcant  was 
injured  by  the  crude  oil  overcharges. 

Per  River  Towing  Company,  7/26/90, 
RF272-124,  RD272-124 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Per  lUver  Towing 
Company  (Per)  based  on  its  purdiases 
of  refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  A  group  of  twenty-eight  states 
and  two  territories  of  the  United  States 
(the  States)  filed  a  pleading  objecting  to 
the  application.  The  States  submitted  an 
affidavit  by  an  economist  stating  that 
Per  was  able  to  pass  through  all  costs  to 
its  customers.  The  DOE  determined  that 
the  evidence  offered  by  the  States  was 
insufficient  to  rebut  the  presumption  fA 
end-user  injury  and  that  the  applicant 
should  receive  a  refund.  In  addition,  the 
States  filed  a  Motion  for  Discovery 
which  was  denied.  The  refund  granted 
in  this  Decision  is  $29,758. 

Georgia  Pacific  Corporation,  7/24/90, 
RR272-39 
The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  Georgia  Pacific 
Corporation  (GPC)  requesting  an 
additional  refund  in  the  subpart  V  crude 
oil  refond  proceeding  based  upon 
additional  purchases  of  petroleum 
products  not  considered  in  a  previous 
determination  which  approveid  a  crude 
oil  refund  for  the  firm.  The  DOE 
determined  that  GI>C  was  entitled  to  an 
additional  refund  of  $34,525. 

Clen  Thornton,  et  al^  7/26/90,  RF272- 
60997etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  35  Applications  for  Refund 
filed  in  the  subpart  V  crude  oil  refund 
proceeding.  Each  applicant  was  either  a 
reseller  or  a  retailer  during  the  period 
August  19. 1973  through  January  27. 
1981.  Because  none  of  the  applicants 
demonstrated  that  they  were  injured  due 
to  crude  oil  overcharges,  they  were 


ineligible  for  crude  oil  refund  monies. 
Accordingly,  the  35  Appiicattdns  were 
denied. 

Gulf  Oil  Corporation/Lake  Air  Gulf, 
Koontz's  Gulf  Service,  Hahira  Gulf 
Station,  7/25/90.  RP300-6616, 
Rf300-8712,  RF300-8725 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
of  three  retailers  in  the  Gulf  Oil 
Corporation  refund  proceeding.  All  three 
of  the  Applications  were  filed  for  the 
applicants  by  Energy  Watch,  Inc.  The 
three  applicants  were  unable  to  provide 
any  docmnentation  to  establish  that 
they  purchased  Gulf  refined  petroleum 
products  or  that  they  were  even  \a 
business  during  the  consent  order 
period.  Accordingly,  all  three 
Applications  were  denied. 

Gulf  Oil  Corporation/Rice-Lindquist, 
Inc.,  7/24/90.  RF300-4872 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Rice-Lindquist  Inc.  in  the  Gulf 
Oil  Corporation  special  refund 
proceeding.  Rice-Lindquist.  a  reseller  of 
motor  gasoline  and  distillate 
demonstrated  that  it  maintained  cost 
banks  during  the  relevant  time  period 
greater  than  its  allocable  share.  For  each 
product  claimed  by  Rice-Lindquist,  the 
DOE  performed  a  three-prong 
competitive  disadvantage  test 
examining  gross  excess  cost,  net  excess 
cost  and  above-market  volumetric 
share.  Piatt's  was  used  for  price 
comparisons.  The  applicant  received  its 
full  volumetric  allocation  for  regular 
gasoline,  and  its  above-market 
volumetric  share  for  premimn  gasoline 
and  distillate.  The  total  refund  granted 
in  this  Decision  is  $62,574,  representing 
$44,008  in  principal  and  $18,588  in 
interest. 

Gulf  on  Corporation/Wayne  Mills 
Company,  Inc.,  Central  Duboise 
Vans,  Inc.,  7/24/90.  RF3O0-10aO9, 
RF300-10810 
The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund, 
Wayne  Mills  Company,  In&  (Case  Na 
'  RF300-10809)  and  Central  Dubois  Vans, 
Inc.  (Case  No.  RF300-10810).  filed  by 
Pederal  Action.  Despite  many  requests 
from  the  DOE,  Federal  Action  did  not 
submit  any  sample  records,  such  as 
invoices  or  tax  forms,  from  either  of 
these  two  applicants  to  substantiate 
their  refund  claims.  Without  these 
records,  there  is  no  clear  evidence 
demonstrating  that  the  applicants  were 
in  the  business  of  retailing  Gulf  products 
during  the  consent  order  period. 
Therefore,  the  Applications  were  denied 
due  to  insufficient  documentation. 


Kraft,  Inc..  7/27/9iLJUSBB^QSeam. 
RD272-2598i\ 
TheDC^issmis] 
denying  the  Application  for  Re 
by  Kraft,  Inc.,  in  the  cnulcflilsi 
proceeding.  BecaMsetfie  i 
previously  waived  its  rigUtt 
V  crude  oil  refund  bjrlB&i^i 
application  and  waiver  in  the  I 
Well  Surface  TranspontB^iaiindi 
proceeding,  it  wast  found  t»l>eiiiriigi61s 
for  a  crude  oil  refund.  AcconAflgl^ 
Krafi's  Application  wwdliniadLAggBap 
of  states  and  two  territories  of  tfte 
United  States  had  filed  conncntewitfa 
regard  to  the  ApplicatioKainivMatian 
for  Discovery.  However,  a»t&» 
Apphcation  was  bein^dbneAtbaEIGC 
determined  that  the  comments' wee 
irrelevant  and  tha  MotiooBwas 
dismissed. 

Northwood  Stone  and  Asphalt  Co.,  West 
Virginia  Paving,  Ihc,  tJhited 
Asphalt  Corp.,  7/27/90,  RF27Z- 
35933,  RD272-^5331,  RF27T-35930. 
RD272-3593e..  Tff27Z-3^aT 
The  DOE  issued  a  Decision  and  Order 
granting  refunds*  from  erode  oif 
overchai;ge  fimi&  to  West*  Virginia. 
Pavtng;  bm  and  tinted' Asphaff  Corp. 
based*  on  their respeutlve  purchasov  of 
refinetf  petrofennr  products  during  tiie 
period*  August  19: 1W3  through  f,raniary 
27,  igw.  A  group- of  twanty-seven  states 
and  two  tBrritliries  of  the  Dnitgd' Sates 
(the  Statesf  fiied'consoiidateif  pleadhigs 
objecting  ttr  and  commcming'  on  tiie 
applications  filed  by  Marthwood  Stone 
and  Asphalt  Cb.  and  West  Virginia 
Paving,  Inc.  The  DOE  determined  that 
the  general  evidesieeoffeMdb;  tfic 
States  to  the  effect  that  road 
constroctisB  feeam  wetc  able  to  pass 
through  inereafledieBscgc  costs  was 
insufficient  to  rebut  the  pcesumptioaof 
end-user  injury  and  that  West  Virginia 
Paving,  bic.  and  United  Asphalt  Corp. 
should  receive  leAiods.  In  addition;  tlie 
Motions  for  Discovery  filed  by  the 
States  were  denied.  The  DOE  also 
determined  that  refond  appiication  filed 
by  Northwood  Stone  and  Asphalt  Co. 
shoidd  be  dtoaied  liiicr  t&e  ^ipficaat 
could  not  substantiate  the  volume 
figures  it  usedin.  its  application.  The 
sum  of  the  refunds  granted  in  tfii» 
Decision  is  $111,844. 

Raytheon  Compaay.  7/27/90, 1^272-400 
The  DCHI^iBmed  a  lltodn«ii>  Bid  Onfer 
grantki^a  nfiad  horn  snide-  afli 
overcharge  fiwdiile  Buy  tfteaa  Cumpau-y 
based  an  ila  puvifeasaa  af  nfiiied 
petMfcum  ^edkictk  dtaranqf  tA»  penad 
August  19. 19Pa>tf«aB^  January  27; 
1981 .  The' app&EsaP  wpcd  t6»  pe 
products  in  tin  memifaataa  of 
electronics,  aircEfdtpnduetv  and 


appliances  and  determined  iadatak 

using  monthly  consi 

applicant  was  an  end-user  of 

products  it  claimedfopi 

therefore  presumediaiaadi.  A 

consortium  of  states  and- 

the  United  States  ( 

Statement  of  Objections  and 

Discovery  with  respect  to  Ai 

The  DOE  found  thaVMkr 

Objections  was  insulfcical  to  saftat  lfc> 

presumption  of  injmy  9m  eadHia«i»  aad 

the  Motion  for  Discovery  was  ^ned 

The  total  refund  amount  pnsied  is 

$31,472. 

Texaco  Inc. /Green  Trails-  Texaeo,. 
Rick's  Green  Trails  Texaco.. 7/2S/^ 
90.  RF321-27e9.BF321-3aj& 
The  DOE  issued  a  Deciaian  and  Older 
in  the  Texaco  Inc.  refund  jpaaeidiiip 
concerning  two  ApplicationaforBrtuid 
filed  by  the  owners  of  a  retail  oadat  that 
was  a  direct  purchaser  af  Taaeo' 
refined  producta^OaaAp^ieaiieBi.  filed 
by  Keith  Groszi-waadB^edaatiie 
grounds  that  the  applicmif  waa  nat  dn 
owner  of  the  retail  outlet  during  tltB 
Texaco  consent  order pesiML'niaoAer 
Application.,  filed  \af  Usk  Gtaoo;  wha 
owned  the  outlet  duriap  Iha  luammH 
order  period,  waeyranted  BickCnnz 
did  not  seek  a  refund  greater  thantiir 
$10,000  small  claims  threafaaid 
established  in  the  Texaco  pmsacding: 
accordingly  he  was  not  respmcsd  tD. 
demonstrate  injury.  Ihast  tbe  amount  ef 
refund  granted  to  Rick  Grosz  was 
calculated  by  multiplyiiig  1^  volume-  of 
price  controlled  products  pochaaed  by 
the  applicant  during  the TtomnraonBcnt 
order  period  by  $0.0011,  tiie'  valumsttir 
refund  amount.  The  total  refund  aHiaunt 
granted  in  this  DecisioBBsSK2K 
representing  $4,461  in  pviiuuiudaod^Vl 
in  interest 

The  True  Companies/V-1  OilCo,..7/28/ 
90.  RF195-15 
The  DOE  issued  a  Deeiman  and  Older 
concerning  a  refund  ApplicatiaRSedbir 
V-1  Oil  Company  from  ai«nwen£oiider 
fund  made  available  by  The  Trae 
Companies.  V-1  requested  a  foil 
volumetric  lefand  ef.  9ikDMB  and 
attempted  to  demonstraUenpiry  at  tHafe 
level.  In  considering  V-gs  jafawnariaai 
regarding  its  unrecouped  costs^thcDOE 
noted  that  the  firm  baaiead  iar  laaawii 
non-product  costs  befoncifc  wna  aflhwcd 
to  do  so  and  further  that  the  firm 
included  a  seven  cent  psfsflisL  ana- 
product  cost  increase  as  of  MaylVT,. 
instead  of  January  1980(.'Ehc]0Oe.8aaa- 
the  firm  the  opportimit|rtoseaiaeits 
banks,  but  it  refused  to  da  as.. 
Accordingly,  the  DOEMsalcaibledl^-rs 
banks,  disallowing  the  impropav 
inclusions.  Based  on  thafeBacafeulatfon^ 


die  DQEfeund  that  tfie  fiiB.lud 
negaiive  oBnzB  or  more  mair  vODD^uDu  ror 
theiefubtad  period.  The  DOB. 
cooriaded  Aat  the  fina  hadBrtt  iuaaid 
any  Rijiny  as  resnTr  Or  ife  puicinnev  irent 
True  andthesefore  denied  the 
Ap^tkatiaab. 

Wesmor  Tkaiter  and  Leasing,  etoL,  Tf 
2&/9lk  MF272-61770  et  ak 
Tne  DOB*  tasned  e  ^tecisibir  and  Cxder 
concetningjaight  AppUcationa  far 
Reianiifadii  the  Subpart  V  ( 
reiaadpcKeeding.  Eadkappttcaat  waa 
engpspd  m.  the  busmess  of  renting;  ancff 
or  hasiagiBMiCOrized vehicles  darijag.lfte 
periadAoepBtia  1973  thtaug)B|MiMMiy 
27,  Vti,  and  therefoee  hunuidsiaiHa 
reseifisT  for  the  purposes  of  tsp  Sbopact 
V  crude  ail  sfund  proceeding,.  Bhcanse 
none  e£  tha  applicants.  dEsaonstsabad 
that  dkey  ware  injiifed  dbr  to  esadta^  ad 
overcftarger,  theywere  ineligible  for 
crude  oil  sefund  monies.  Accordin^^ 
the  ci^A  Applications  waredeaied- 

Refimd  Appliications 

The  Office  of  Hearings  and  Appeals 
granted  refunds  to  refund  applicarteiB 
the  following  Decisions  and  Orders: 


Name 

Case  No. 

(toe 

Allen  Richerdson  et»l 

RfB7^73BW... 

TIX/9fi 

Atlantic  RicMield  Co./ 

RR3B»-a0T. 

Ti^tno 

GeoeLobe 

Distributor,  Inc.  et  al. 

Blacl(well  Land  Co..  Inc. 

RFa72-«S5]e>... 

7IZTI90 

alal. 

Cunningham  Brick  Co.. 

iaFsra»-W6rr... 

7ya»«) 

Inc.  «ra/. 

Exxon  Corp./Myung 

RFaor-^SBSi.-.. 

rix^Vi 

SooKim«fa/. 

FFFIndusfries 

RF272-710e5... 

THBISa 

Liquidation  Trust  en  «/. 

Gutf  Oil  Corp: 

Coy  Nvjtt  Gu«  Station... 

RF300-«a3aj_ 

Coy  W.  Nutf  8 

RF300-9fla4 — 

Souttnide  Gutf. 

West  Main  GuH 

flF300-1070T... 

T/TT/aO 

Gutf  Oil  Corp./Ste«r's 

77S3rtO 

GuK  Service  et  al. 

Jeff  Rictwnan  el  al 

RF272-7SBaB .- 

TfSB^IK 

Schuler  Drilling  Co..  Inc. 

RF272r6flB03 ... 

TTXiaO 

etal 

Shell  Oil  Co./Hudson 

RF31 5-3806 — 

Ttman 

Valley  Shell  e/ a/. 

SheMOMCo./ 

Rfsi&eaas...-. 

TI^M/Vi 

Transamerica  Airlines,. 

Inc.  era/. 

Silvi  Concrete  Products. 

RFafTeniQ... 

7725(80 

Inc.  et «/. 

Trexter  Truakini,  fete,  ttt 

KMLTArnsm.- 

7336/30 

al. 

! 

Dismissals 

The  following  sul 
dismissed: 


Airway*  Aico. 
Andy's  Arco... 


QaaNa 


37356  Federal  Regiater  /  Vol.  55,  No.  176  /  Tuesday.  September  11.  1990  /  Notices 


Fe^wrf  Ki^nfeB  f  yfuL  S5w  No.  ITS  /  Tuesdi^.  SeptHnber  U. 


Bvvwy  R.  SocKWM — .».»» — 

Bo«d  d  County  ConwnMonera, 
Namu  County. 

Bownon  Tnniporttfion,  hic ~. 

CamptMrt  Run  Twaoo 

ClMfMO  nicfcof ..*...*.««■.... .^...^, 

Oofiaz  Gm  Company 

CXck't  TaKaco  «t  a/  (Saa  Attached 

Eizabatli  Board  of  Education 

Fmlartch  intmimia  Exxon 

Jay^  QuN  Saivtoa 

Jon-IVc  Ud 

McOamland  Ram-A^^ar 

Mcintyfa  A  Snydac « 
MunMannan  01  Co 
Nu  Way  Oialitiuting  Co. 
Simon  TiucWng  ..»».^...»..... 
Soulham  Counliaa  01  Co. 
Souttwm  Hoaiavy  Mil,  Inc 
St     Uikaa    RooaavaN 
Cantar. 

Stala  of  Tawan 

Virginia  Gardan  ExMon 
WiKamaburg  Exxon  „... 


CaaaNa 


RF304-11897 

RF307-«4Se 

RF272-74788 

RFX7-8944 

RF321-7622 

RF307-5110 

RF307-8725 

RF304-11715 

RF321-S023 

RF307-«782 

HF272-77891 

RF307-9024 

RF30O-6836 

RF307-«948 

RF272-70297 

RF272-70018 

RF321-^431 

RF31 5-281 

RF300-8819 

RF272-<8531 

RF304-5156 

RF307-8947 

RF272-33343 

LFA-0058 

RP307-8838 

RF307-S813 


Service  List 

Case  No.  FR321-50232  et  al. 

FR321-5023 
Dick's  Texaco 
c/o  Charles  Parrish 
897  Whitalcer  Rd. 
Belle  Glade,  FL  33430 
FR321-5026 
Covered  Bridge  Texaco 
c/o  Fred  J.  Violette 
4153  Colle  Dr. 
Lake  Worth.  FL  33461 
FR321-5029 
Hitler's  Texaco 
c/o  Paul  Hiller 
35  Geneva  Rd. 
Norwalk.CT  06850 
FR321-6032 
Lincoln  Village  Texaco 
c/o  Charles  R.  Bums 
310  Inah  Rd. 
Columbus,  OH  43228 
FR321-5035 
Bruce's  Car  Wash 
c/o  Bruce  Blakeslee 
740  South  Meadow  St. 
Ithaca.  NY  14850 
FR321-5036 
Summer  St.  Car  and  Rebullders 
c/o  Ralph  Courtemanche 
123  Champaign 
Gardener.  MA  01440 
FR321-5038 
Interstate  40  Texaco 
c/o  R.  Grant  Buff 
Rt.  2.  Box  681 
Valdese,  NC  28690 
FR321-5045 
)adon  Texaco 
c/o)ohnAdamo 


445  Rantoul  St. 
Beverly.  MA  01915 
FR321-5053 
Bill's  Eastside  Texaco 
c/o  William  Puccinelli 
2105  Hayes  St. 
Anaconda.  MT  59711 
FR321-5054 
Crossroads  Texaco 
c/o  Preston  Mitchell.  Jr. 
4289  Innsbrook  Dr. 
Lithonia.  GA  30058 
FR321-5058 
Denny's  Texaco 
c/o  Dennis  Greene 
640N.80W.1 
Logan.  UT  84321 
FR321-5061 
Park  Hill  Texaco  #1 
c/o  Julius  Ishide 
10705  W.  85th  W. 
Arvada.  CO  80005 
FR321-5251 
Man's  Texaco  #1 
c/o  Matthew  Deljanovan 
4444  E.  Benson  Hwy.  #84 
Tucson.  AZ  85706 
FR321-5421 
Al's  Texaco  Service 
c/o  George  O.  Hendrickson 
9331  Chicago  Ave. 
Bloomington.  MN  55420 
FR321-5040 
Hurrt's  Texaco 
c/o  A.H.  Hum 
Rt.  3.  Box  121X 
Newberry.  FL  32660 
FR321-5571 
Les  and  Lee's  Texaco  Service 
c/o  Leslie  Witt 
3246  Bilger  Creek  Rd. 
Myrtle.  OR  97457 
FR321-5580 
Denison's  Texaco 
c/o  Bob  Ledbetter 
Rt.  2,  Box  348L 
Pottsboro.  TX  75076 
FR321-5649 
South  Main  Texaco 
c/o  Gerald  Wagner 
P.O.  Box  519 
Paris.  KY  40361 
FR321-5887 
B  &  L  Texaco 

c/o  Mssrs.  Lunderg  and  Brown 
11  S.  100  West  St. 
Logan.  UT  94321 
FR321-5896 
Southside  Texaco 
c/o  Edgar  Worts 
Box  5541 

Albany.  GA  31706 
FR321-8027 
Fairview  Texaco 
c/o  Larry  Morgan 
207  Palmer  St. 
Berwick.  LA  70342 
FR321-5563 
Central  Texaco 


c/o  Tokitoshi  Yoneda 

1558  Marquard  Terrace 

Santa  Barbara.  CA  93101 
FR321-5578 

Mullen's  Texaco 

c/o  Geofeey  D.  Wright 

1460  NW  138th 

Portland.  OR  97229 
FR321-5648 

Trevino's  Texaco 

c/o  Baldemar  Trevino 

5747  Corl  St. 

Houston.  TX  77087 
FR321-5650 

Jay's  Texaco 

c/o  J.  Lee  Cashion 

Rt.  1.  Box  C-6 

Hamlet.  NC  28345 
FR321-5890 

Frank's  Texaco 

c/o  Frank  L  Marallo 

4055  42nd  Ave. 

St.  Petersburg.  FL  33711 
FR321-5932 

Ken  Young's  Texaco 

139  Tennessee  Ave..  N.E. 

St.  Petersburg.  FL  33702 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
fedeeral  holidays.  They  are  also 
available  in  Energy  Management 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  September  4, 1990. 
Geoiga  B.  Bremay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  90-21281  Filed  9-10-90;  8:45  amj 

WUJNO  COOC  MSIMI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-44558:  FRL  3800-9] 

TSCA  CtMinical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  4-nonylphenol. 
(CAS  No.  84852-15-3)  submitted 
pursuant  to  a  consent  order  under  the 
Toxic  Substances  Control  Act  (TSCA). 
PubUcation  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  njRTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Director. 


EnvnmuimtakAigBiataiiccBtmiantprS- 
799).  QBteafYaaarSelkstHieBSv 
EnvironineattdiPMiectSai»AfBney;.lhiL 
£-54381401 M  St..  SlK.WaJUiigtbai  DC 
20460,  (202)  59«-M04l  inDD(p202):354^ 
QSn. 


fUnd«4a 
CF&  TSOfiO^  att  TaCA  section:  4t  consent 
orders  raua^  contain  a  statement  that 
resultk  of  tssttog  aoniiucted:puiauaaito 
the  testing, cflBsent  ardeia  w^llbe 
announced  to  the  public  ioaeeoDdliaca 
with  sectioa4(d),  i 

I.  Test  Data  Submissions 

Test  data.{m#aonjJpfaEiraiweic. 
submitted  bytfaeiCheniicat 
Manufacturers  Association  on  behalf  of 
the  test  sponsors,  and  pursuant  to  a 
consent  order  at  40  CFR  799.5000.  They 
were  received  by  EPA  on  August  2T, 
1990.  The  submissions  describe  the 
physical/themicaf  ftnal  reports  for 
boiling  point,  oyistallizatioa  point, 
instead  of  Belting  point.,  dissodatioo* 
constant.,  water  Mlubility  aad;.vapoB 
paeaeure.  CfiemicaLfate  testiBg>iB 
required  Iqr  this,  teat  rule.  This  chemieal 
is  used:  (1)  As  an  intacmediate  in  the 
production  of  ncmionic  etho^^lated 
surfactants.  (2)  as.a  reactive 
intermediate  in  Tube  adtStiveak. 
formaldehyde  sesins,  poFymeric 
stabilizers  andepo)^  iesins..and  (31  in 
the  manuiactuta  of  phoq»hate 
antioxidant,  otf  additives,  synthetic 
lubricants  and  conosion  inhibitors. 

EPA  haa  initiated  its  ■eview'  and 
evaluation  process  lot  these  data 
submissions.  A(thia  time,  the  Agency  is 
unable  to  proiddc^any  determination  as 
to  the  completenees-of  tiie  submissions. 

n.  PubU&BM»HL  I 

Wti  hamestabMmdapublie^mord 
for  this  TSCA  88Ctio»4(d^nKsip*of 
data  notice  (doclut  numtwr  OPTS- 
44558).  This  record  includes  copies  of  all 
studiea  Reported  ift  this  notica.  The 
record  ia  available  £ar  in8||Rct&»  Srmi  8 
a.m.  to  noon,  and  fromil  p.m;  tte4>iun.. 
Monday  thfiough  Friday,,  except  legal 
holidays^  » the  T8€IA  PublicDQckcti 
Office^lbn.  NE-G«04;.401:M<SIl..SW.. 
Washiagtbfii.  DC  204601 

AutfaoriljR  n  V.9.C  2801.  ZDOS. 

Dated:  September  4.  lOOa 

Chartbs  Rfc  Am;^ 

DireBtor^Kliistiag^€kemtcaiiAaaemnent 
Division.  OffSsaafTtoxie-SubstaaaeM.. 

|FR  Doc  9i-m2Z  Piled  9-1&-90;  S:45  amf 
BtUMQ  cooc  asao-cfrf 


Notice  of  Agreen>ent(s).me* 

The  Federal  MaritimsCommissron. 
hereby  gfves  notfce  ofthe  flBng  of  die 
following  agreement(sf  pursuant  tb 
section  5  of  the  Shipping.  Act  of  19B4. 

Interested  parties  may  inspect  and 
obtaih  a  copy  of  sacfaLagEcenniat'thi 
Wasinngtm.  DCOfficcoitlMFUual 
Maritime  Comaisaiaa;  tUttL  Sixset;. 
NW.,  Room  10220.  Interested  parties 
maysubmiY  commentlr  on  each 
agreement  ttx  the  Secset&ry;  Federal 
Maritftne  Comnrissiian^  WasRington,  DC 
20573,  witbinltrdkyr  after  the  dhte  af 
the  FeArafRegster  in  which  tAia  notfice- 
appears  The  requirement  for  comments 
are  fbnncfin  }  57Z.003'  ef  tftfe  46  of  tbe 
Code  ofTfederal'.R^guIbtionsi.Itatetest^ 
peutuiiB  sftoold  consult  this  sectTon 
before  communicating  wfDt  the 
Commission  regarding  a  pendbig. 
agreement. 

Agreement  No:  224-200406. 

Tide:  Mai^and  Port  Admiaistratianjf 
Maryland  IhtemaMonal  Terminah/LrO.. 
Cerporatian  efBaltfraare  Tennifaat 
AgreemenL 

Parties: 

Maryland  Pofi  Administratiaa  i^Ai 

Maryland  InteinatianaJ>  Tenmnala 
(MlTl 

LTOlCorpoctatiba  of  Baltifflore  fTQl 

Sjmcpafi.'  The  Agreemsok  pravidee 
thatkfi^  hasaMpeintedliffiT  te 
manafpi  and  dirccK  apefatioB»  and 
activities  far  fa(e;.luubide  tenmasir 
operational,  eonnlidaCed  fceifht  slMiBft 
(CF^operatianB  and  BtfateAwode^ 
the  S*a^itbimB7vmaamtia 
Baltimore.  MfT^  en  a  day  to  day  basisi 
will  manage  the  contract  with  ITOaid 
wiU  nunese.  dinefian  and  aianagement 
of  thr  fatniitgr  and  GFS  far  MP  A.  TD»a 
term  o£  tiie  Agseement  is  tfaise  jubiSh 
with  MPA  having  sole  option  to  extend 
the  tennfbr  one  additional' tinsej^eor 
periodllTO  sfaali  aamplir  witk  the 
ioMofee  and/ payraeBtpBocasaaf  tile 
MPA  Accounting  ElepartoBrtL 

AgreemenfNb:  224-200409. 

Title:  MaryfanJ  Part  Adtniiwistl  vf6mtl' 
Maryliand  Inteniatkwiet  Temmtal^  Kie. 
Terminal  Agreement. 

Parties: 

Maryfand  Port  Acftnihistl-ation  (MPA  J 

Mar3rland  fotematfunaf  Tfeiniinab 

(wrn 

SjrTOpsre.'The  Agreement  provides  fcr 
MIT  to  manage,  operate  and'cendbcf  the 
business  of  the  Seagirt  Marine  Terminal 
and  the  Intermodal  Container  Thansffet 
Facility-.  Tbe  ihit£ar  tenn  of  tfais. 
Agreement)  ia  Z  yean,  and  may  be 
renewed  on  a  month  to  month  basis  for 
up  to  4  additional  years  from  the 


origiiiiili  tiii  ■HiaffDK  dtate:  I'ftv 
AgrecMBf  pMvidks  in*  B9fl^  siwtt  I 
as  a  payment  a^iataBdpey^Mir 
exp 

customer  I 
freaksaatenBckmingvardiBectadfbjrl 

nvn. 

By  6»dbraf  Mn-FecferBfiMarHlinr 
Commission. 

Secmtaryt. 

Dated:  Septembers  1SB0:. 
(FR  Dbc.  gO-2IZ3S.Fi]ied»-10-90;  8:45  ami 
MLUNQ  cooe  tno-fti-M 


FEDERAL  RESEUME  SY5ICM 

Bametr  BanRs^  IDC^  Bsqiissf  Cor 
Exempffbn  From  Tjlitog  PkovMoos 

BemeftBtaiftsi  liie.,  facksonvifle-, 
Florida,  ha»ie^ue8fedl  pursuant  lo  ' 
sectioniiaBiof  tfae-Btoli  Hilding 
Corapan|FAct AmcndtaBBtoef IBBVfB  - 
U.&C  TOnttt  ae^.)  rSwlfai*  10e")i  tftsC 
the  Board  grant  an  cxenpiiBnlsnthe 
antirl^iBfipwuiiafBSiiatattian  IBO^ift 
order  to  pcmititseEedikcaEdbaidk 
subsidiary.  BsBictt- Card  Senices  Bank;. 
Natioiwl  Aaaociatiwt.  jachaepwltei. 
Florida  (Casd  Bank^  te-offo'iedacsd 
annual-  fees  and  periodic,  intereai  sate* 
on  credit  cardaccounta.  This  reduced 
consfderaftion  Ik  ccedit  cafd-accemta- 
would  be  available  to  customer*  who 
obtain  one.  or  more  traditionakbanldBft 
services  with.  BamettV  other  subsidrary 
banks.  AIthoug^  section  IDO'pemiitra 
bank  to  fix  or  to  vary  the  consideration 
for  extendbig  credit  or  f^nrnskiiig 
services  on'  cenditiun  that v  customer 
also  obtain  a  tracfitibnal'  banking- service 
(loan,  diiBceont  depesit'orlnntsenrice) 
fnnn  Aaf  bank,  il  pmltibitva  bank  frsm- 
rnjpiging in  iftftrriTsmr  mrtlinri  ii  tit 
ccmditfwp  tfiat  tfie-  caetomer  aibtaiiv  any 
additional  eredtt  or  sermcesbemany 
other  sa&aidiacy  of  diebaik'S  parent 
bank  hoiding^  company^  Ibat  Beasd  owgr 
grant,.  honvevtc .  an' esBEipiiDB  tkalt  iianat 
contrary  to  the  poryMC  aC  tkis  prawioion. 

BanKM^  with  eenaolcdated  asaetfcaf 
$31.thiiliaaon!)ttne30b  1080,  is  the 
largesfcbankingamantzation  isP 
It  operatea  32  aob^diary  banks  i» 
Florida  and  Gaergift  and  myiiM- 
dircctly  andiadiiectlyria»Tariet3i  ef 
permisaible'nonbaaking  activities. 
Bametf  a  credit  card  operations  wiU  be 
consolidated  in  Caid  Bank.  Bamett 
proposes  that  Card  Bank  provide  credit 
cards  on  advantageous  terms  to 
customers  who  obtam  onaor  more 
traditionaf  banking  services  wilfr 
Bamett's  other  subsidiary  banks. 
Accordingly,  the  variation  in 
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consideration  afforded  by  Card  Banlc 
under  the  special  reduced-rate  credit 
card  program  would  be  conditioned 
upon  a  customer  obtaining  additional 
banking  services  from  Bamett's 
subsidiary  banks,  and  would,  therefore, 
be  barred  by  the  literal  terms  of  Section 
106  without  exemption  from  the  Board. 

In  support  of  its  request  for  an 
exemption,  Bamett  cites  the  precedents 
of  (a)  The  Board's  June  20, 1990,  order 
approving  requests  by  Norwest 
Corporation  and  NCNB  Corporation  for 
an  exemption  to  permit  their  banks  to 
offer  a  credit  card  at  lower  cost  in 
conjimction  with  traditional  banlcing 
services  provided  by  their  other 
subsidiary  banks;  and  (b]  the  notice  of 
proposed  rulemaking  issued  by  the 
Board  on  June  22. 1990.  proposing  to 
amend  S  225.4(d)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(d))  to  permit 
a  ban(  owned  by  a  bank  holding 
company  to  vary  the  consideration 
(including  the  interest  rates  and  fees) 
charged  in  connection  with  extensions 
of  credit  pursuant  to  a  credit  card 
offered  by  the  bank  on  the  basis  of  the 
condition  or  requirement  that  a 
customer  also  obtain  a  traditional 
baiddng  service  from  another  bank 
subsidiary  of  the  card-issuing  bank's 
holding  company.  Bamett's  subsidiary 
banks  will  continue  to  offer  checking 
deposit  services  and  credit  cards 
separately. 

Notice  of  the  request  is  published 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  request  and  does  not 
represent  a  determination  by  the  Board 
that  the  request  meets  or  is  likely  to 
meet  the  standards  of  section  106.  Any 
request  for  a  hearing  on  this  issue  must, 
as  required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
-   commenting  would  be  aggrieved  by 
approval  of  the  request  for  exemptioiL 
The  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors.  Any 
comments  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary  of  the  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551  not  later  than 
October  11. 1990. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  5, 1990. 
Jamifer  ].  Johnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21228  Filed  &-10-«);  8:45  am] 

MLUNQ  OOOC  UIO-OVM 


BoyI*  Bancorp,  Inc^  «t  aL;  Formations 
of;  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  have  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
1.1990. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Summer,  Vice  President). 
411  Locust  Street,  St.  Louis,  Missouri 
63166: 

1.  Boyle  Bancorp,  Inc.,  Danville, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank  and  Trust 
Company,  Burgin,  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  GSB  Holding,  Inc.,  Mangum, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  95.4  percent  of 
the  voting  shares  of  Guarantee  State 
Bancshares.  Inc..  Mangum.  Oklahoma, 
and  thereby  indirectly  acquire 
Guarantee  State  Bank.  Mangum, 
Oklahoma. 

C.  Fefieral  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 


l.B&G  Investment  Company,  San 
Antonio,  Texas;  to  become  a  bank 
holding  company  by  acquiring  90 
percent  of  the  voting  shares  of  First 
State  Bank,  Bandera,  Texas. 

2.  Greater  Southwest  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan,  Irving, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  25.06  percent  of 
the  voting  shares  of  Greater  Southwest 
Bancshares,  Inc..  Irving,  Texas,  and 
thereby  indirectly  acquire  Bank  of  the 
West.  Irving,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  5, 1990. 
Jennifer ).  |<Anson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90-21222  Filed  9-10-90:  8:45  am) 

nUMO  COOC  6210-01-M 

Alfrsd  Lamer,  at  aL;  Change  in  Bank 
Control;  Acquisitions  of  Shares  of 
Banks  or  Bank  HoMing  Companies 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  banlc 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  25, 1990. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President). 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Alfred  Lamer,  Shaker  Heights, 
Ohio:  The  Progressive  Corporation, 
Mayfield  Heights,  Ohio;  and  The 
Maybaco  Corporation,  Baltimore. 
Maryland;  to  acquire  at  least  25.1 
percent  of  the  voting  shares  of  MNC 
Financial,  Inc.,  Baltimore,  Maryland,  and 
thereby  indirectly  acquire  Maryland* 
National  Bank,  Baltimore.  Maryland; 
American  Security  Bank.  National 
Association.  Washington,  D.C.;  MBNA 
America.  N.A..  Newark,  Delaware:  and 
MBNA  (Dover)  Bank.  Newark, 
Delaware. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  5. 1990. 
Jennifer ).  Johnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc  90-21223  Filed  9-10-90;  8:45  am] 
BILLMa  COOE  UIO-OI^M 


NCNB  Corp^  AppMcatton  to  Engage  de 
novo  in  Permisslbia  Nonbanking 
AcUvlties 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4[cl(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  f  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  un&ir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  1. 
1990. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  NCNB  Corporation,  Charlotte. 
North  Carolina:  to  engage  de  novo 
through  NCNB  Florida  Federal  Savings 
Bank,  IV,  Tampa.  Florida,  which  would 


acquire  two  Hernando  Counfy,  Florida, 
branches  of  American  Savings  and  Loan 
Association,  Miami,  Florida,  in  owning 
and  operating  a  savings  and  loan 
association  pursuant  to  S  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  5, 1990. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21224 1  iled  9-10-90;  8:45  am] 
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National  Pann  Bancshares,  Inc^ 
Acquisition  of  Company  Engaged  hi 
Permisslbia  Nontwnking  Actlvltias 

The  organization  listed  in  this  notice 
has  applied  under  §  225-23(a](2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in.  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  1, 
1990. 

A.  Federal  Reserve  Bank  of 
Philadeli^iia  (Thomas  K.  Desch.  Vice 


BEST  COPY  AVAILABLE 


President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire 
Sellersville  Savings  and  Loan 
Association,  Perkasie,  Pennsylvania, 
and  thereby  engage  in  owning, 
controlling,  and  operating  a  savings 
association  engaged  only  in  deposit 
taking  activities  and  lending  and  other 
activities  that  are  permissible  for  bank 
holding  companies  pursuant  to 
§  22S.2S(b)(g)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  S,  1990. 
Jennifer ).  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21225  Filed  9-10-90;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
(Docket  No.  C-32M] 

TV  Inc^  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Action 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Largo,  Fla.  advertiser  of  bee  pollen 
products  from  misrepresenting  that  any 
advertisement  is  an  independent 
program  and  not  an  advertisement  from 
claiming  that  bee  pollen  will  not  cause 
allergic  reactions,  and  from  representing 
that  the  product  has  been  used  as  an 
effective  allergy  treatment  or  analgesic. 
Respondents  are  required,  for  a  period 
of  ten  years,  to  present  at  the  begiiming 
of  any  television  advertisement  that  is 
fifteen  minutes  or  more  in  length  and 
prior  to  any  ordering  instructions,  a 
disclosure  statement  that  the  program  is 
a  paid  advertisement  In  addition, 
respondents  are  required  to  have 
competent  and  reliable  scientific 
evidence  for  all  future  claims  concerning 
any  product's  effect  on  the  user's  health 
or  physical  condition. 
DATES:  Complaint  and  Order  issued  July 
25, 1990.' 

FOR  FURTHER  INFORMATION  CONTACR 
Brinley  Williams,  Federal  Trade 
Commission,  Cleveland  Regional  Office, 


'  Copiei  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-13a  6th  Street  A  Pennsylvania 
Avenue  NW..  Washington.  DC  ZOSaa 
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668  Euclid  Avenue,  Suite  520-A. 
Cleveland.  Cttuo  4*114.  (216)  S2Z-*ZUL 

Tuesday,  May  15, 11901  there  was 
published  in  die  Pedetal  Registor,  55  PR 
20196,  a  proposed  consent  agreement 
with  analysis  In  die  Matter  of  TV  bic*  et 
aL,  for  the  purpose  of  st^citing  public 
conunenL  faiterested  parties  were  given 
sixty  (60)  dajrs  in  which  to  submit 
comments,  suggestions  or  ob^tions 
regarding  the  {Hoposed  form  of  order. 
No  comments  having  been  recdved, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisidictional  findings  and  entered 
an  order  to  cease  and  desist  in 
disposition  of  this  proceeding. 

(Sec.  6.  36  Stat  721;  15  U.S.a  4&  Interprets  or 
applies  sec  5. 38  Stat  719,  aa  amended:  15 
U.S.C.45.52) 

DoaaUS-Ckik. 

Secretary. 

[FR  Doc.  90-21268  Filed  9-10-QO;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Aifminiatration 

PubNc  biformation  Coiectlon 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

AGCMCV:  Health  Care  Financing 
Administration,  HHS. 

The  Heahh  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  {GiAB)  the  following 
proposals  for  the  collection  (rf 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request  Revision:  Title  cf 
Information  Collection:  Health 
Insurance  Claim  Form  and  Instructions; 
Form  Number*:  HCFA-ISOO.  HCFA- 
1490S,  and  HCFA-149aU;  Use:  The 
forms  are  used  to  sp|riy  for  pajmwnt  for 
Medicare  services  covered  under 
section  iaei{s)  of  die  Sodal  Security 
Act  The  data  collected  is  used  by 
Medicare  carriers  to  determine  the  '. 
proper  amount  of  payment  for  part  B 
medical  and  other  health  services  (as 
listed  in  secthm  ia61(s)of  die  Social 
Security  AcQ  provided  by  (rf^sidans 
and  suppliers  to  beneficiaries.  HCFA- 
1500  serves  as  a  conmum  claims  form 
which  can  be  used  by  other  third  part 
payors  (conmesdal  aBdaa»#r<^ 
health  kuurers)  and  odMT  Federal 


programs,  e.g.  CHAMFVS,  FWCP, 
FBCA,  RRB.  and  Medicaid; 
Respondents:  Individuals  or  households. 
State  or  local  governments  businesses/ 
other  for  profit  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  Not  api^icable.  Average 
Hours  per  Response:  Not  applicable; 
Total  Estimated  Burden  Hours;  Not 
applicable. 

2.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Request  for 
Medical  Review  Information  for  part  B 
Outpatient  Bills;  Form  Numbers:  HCFA- 
9027;  Use:  Data  collected  is  used  by 
Medicare  contractors  to  determine  if 
billed  services  (provided  by  hospitals, 
skilled  nursing  facilities  (SNFs), 
comprehensive  rehabilitation  facilities, 
rural  health  clinics,  hospices,  end-stage 
renal  disease  facilities,  and  Christian 
Science  hosfritals  and  SNFs)  are  payable 
in  accordance  with  Medicare  law, 
regulatitMis  and  guidelines.  Frequency: 
On  occasion;  Respondents:  Businesses/ 
other  for  profit  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  4,649,835;  Average  Hours  per 
Response:  .5;  Total  Estimate  Burden 
Hours:  2.324,917. 

3.  Type  of  Request:  ExtensioiK  Title  of 
Information  Collection:  Carrier  Appeal 
Report;  Form  Number:  HCFA-2590;  Use: 
This  data,  collected  from  Medicare 
carriers,  is  used  for  administrative 
purposes  such  as  determining  carrier 
appeals  worUoad,  disposition  of 
appeals,  etc.  Frequency:  Monthlsr; 
Respondents:  Businesses/other  for 
profit:  Estimated  Number  of  Responses: 
600;  A  verage  Hours  per  Response:  2; 
Total  Estimated  Burden  Hours:  1.200. 

4.  Type  of  Request  New;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  BPD-684, 
Medicare  Get^raphical  Qassification 
Review  Board  (MGCRB)  Procedures  and 
Criteria;  Form  Number  HCFA-R-138; 
Use:  These  procedures  and  criteria 
govern  the  MGCRB  and  provides 
guidelines  to  use  ii^ien  considering 
hospitals'  request  for  reclassification  for 
either  their  wage  index  and/or 
standardized  amount  Frequency: 
Annually;  Respondents:  Businesses/ 
other  for  profit;  non-profit  institutions, 
and  smaD  bnstnesses/organizations; 
Estimated  Number  of  Responses:  182; 

.  A  verage  Hoars  per  Response:  14.75; 
Total  EstSaftated  Burden  Hours: 

Additional  lafbtmation  or  Comments: 
Call  the  Reports  ClearaBce  Officer  on 
301-966-2088  for  copies  of  the  clearance 
request  packages.  Written  comments 
and  recommendationa  for  die  proposed 
information  collections  should  be  sent 
direcdy  to  the  following  address'.-OKffl 
Reports  Managemesft  Branch.  Attention: 
TUlisoa  Hemnv  New  Executive  Office 


Building,  room  3208.  Washington.  DC 
20503. 

Dated  Septembet  1,  IKKL 
GaULWUeaaky. 

Administrator,  Health  CareFinaacing 
Administration. 
[FR  Doc  g&-21284  Filed  9-10-00;  &45  am) 


Privacy  Act  off  1974;  Syatema  of 
Recorda 

AQENCv:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 

ACTION:  Notice  of  proposed  modification 
of  existing  systems  of  records  and 
establishment  of  a  new  routine  use. 


r.  The  Medicare  Act  at  42 
U.S.C  13953r(b)  creates  circumstances 
where  the  Medicare  iHogram  no  longer 
has  primary  liability  for  the  medical 
expenses  a  beneficiary  incurs.  To  enable 
HCFA  to  exdiange  information  with 
other  Federal  agencies  to  conduct 
computer  matches,  we  are  proposing  to 
add  a  new  "routine  use"  to  three  of  our 
systems  of  records  as  follows: 

•  "Carrier  Medicare  Gaims  Records." 

System  Ma  09-70-0601.  HHS/HCFA/ 
BPO 

•  "Health  Insurance  Master  Record."  System 

No.  00-70-4)602.  HHS/HCFA/BPO 

•  "Intermediary  Claims  Records."  System 

Na  00-70-0603,  HHS/HCFA/BPO 
Nola^-These  systems  were  last  pobiished 
in  the  Fedanl  RsgMsr  at  54  FR  41505 
(October  10. 1908). 

Furthefmore,  we  are  adding  additional 
information  to  existing  routine  uses. 

EFFECTIVE  DATE:  This  proposed  notice 
will  take  effect  without  further  notice  30 
days  bom  date  of  publication  (October 
11, 1990)  unless  comments  received  on 
or  before  that  date  warrant  change. 
ADDfiESS:  Please  addbess  comments  to: 
Richard  A.  DeMeo,  HCFA  Privacy  Act 
Officer,  Health  Care  Financing 
Administration,  room  108,  Seouity 
Office  Park  Building,  7006  Security 
Boulevard.  Baltimore.  Maryland  21207. 
FOM  FURTHER  INFOMNATIOM  CONTACT: 
Jackie  Sheridan.  Division  of  Operational 
Initiatives,  3^  Meadowrs  Bast  Building. 
6300  Security  Boulevard.  Baltimore. 
Maryland  21207.  Triephone  (SfH)  986- 
7449. 
SUPFtEMCMTAIir  MFONMATIONC  One  of 

the  priorities  of  HHS  is  to  encousage 
high  quality  and  effective  health  care 
while  pursuing  strategies  to  ccmtain  or 
moderate  health  care  costs  and 
Medicare  program  expenifitures.  One 
program  that  limits  Medicare 
e3(penditures  is  the  Medicare-Secondary 


Payer  (MSP)  provisions  (42  U.S.C. 
1395y(b)). 

MSP  situations  are  generally 
identified  by  Medicare  carriers  and 
intermediaries  when  a  beneficiary 
submits  a  claim  for  payment.  Actions 
taken  subsequently  may  include  denial 
of  payment  and  the  recovery  of 
identified  mistaken  primary  payments 
by  HCFA  which  involves  demonstrating 
to  the  other  insurer  or  payer  their 
primary  liability  under  42  U.S.C. 
1395y(b){l). 

To  enable  HCFA  and  other  entities 
required  or  responsible  for  payment  to 
exchange  information  to  determine 
primary  or  secondary  responsibility  for 
a  Medicare  beneficiary's  health  care 
expenses,  we  are  proposing  to  do  two 
things: 

1.  Add  additional  information  to 
existing  routine  uses  to  the  systems  of 
records  published  in  the  Federal 
Register  at  54  FR  41505  (October  10, 
1986),  as  follows: 

To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive  or 
disclose  the  following  types  of 
information  from  or  to  entities  including 
insurers,  imderwriters,  third  party 
administrators  (TPAs),  and  self-insured 
plans,  concerning  potentially  affected 
individuals: 

•  Subscriber  Health  Insurance  Claim 
Number 

•  Dependent  Name 

•  Funding  arrangements  of  employer  group 
health  plans,  for  example,  contributory  or 
non-contributory  plan,  self-insured,  re- 
insured, HMO,  TPA  insurance 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment,  the  name  of  the  insurer  or  payer 

•  Dates  of  employment  including 
termination  date,  if  appropriate 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years 

•  Employment  status  of  subscriber,  for 
example  full  or  part  time,  self  employed 

Note. — ^The  existing  routine  use  numbers 
for  these  three  systems  are  as  follows: 

•  No.  09-70-0501  Routine  use  No.  24 

•  No.  09-70-0502  Routine  use  No.  16 

•  No.  09-70-0503  Routine  use  No.  22 

2.  Add  a  new  "routine  use"  to  all  three 
systems  as  follows:  To  the  Internal 
Revenue  Service  for  the  appUcation  of 
tax  penalties  against  employers  and 
employee  organizations  that  contribute 
to  Employer  Group  Health  Plans  or 
Large  Group  Health  Plans  that  are  not  in 
compliance  witii  42  U.S.C  1395y(b). 

Note. — Routine  use  numbers  for  these  three 
systems  are  as  follows: 

•  No.  09-70-0501  Routine  use  No.  25 

•  No.  09-70-0502  Routine  use  No.  17 

•  No.  09-70-0503  Routine  use  No.  23 


Section  6202  of  the  Omnibus  Budget 
Reconciliation  Act  of  1689  (OBRA 1989) 
Pub.  L  No.  101-239,  focuses  on  MSP 
situations  and  requires  a  data  match 
between  the  Social  Security 
Administration  and  the  Internal 
Revenue  Service.  The  results  of  the  data 
match  are  to  be  used  by  HCFA  to 
identify  potential  MSP  situations  of 
Medicare  beneficiaries  and  their 
employed  spouses  who  have  employer 
group  health  plan  coverage  that  is 
primary  to  Medicare  imder  1395y(b)(l). 

The  Privacy  Act  allows  us  to  disclose 
this  information  without  a  beneficiary's 
consent  if  the  information  is  to  be  used 
for  the  purpose  which  is  compatible 
with  the  reasons  for  collecting  the 
information.  We  disclose  information  for 
"routine  uses"  when  it  is  necessary  to 
carry  out  aw  programs.  We  may  also 
disclose  information  to  Federal,  State, 
local  governments,  or  private  agencies 
or  individuals  for  purposes  that  are 
compatible  with  the  reasons  for 
collecting  the  information,  when  the 
benefit  of  that  use  outweighs  the  effect, 
or  risk  of  an  effect  on  the  privacy  of 
individuals. 

To  comply  with  the  technical 
requirements  of  the  Privacy  Act  HCFA 
is  proposing  to  amend  these  three 
systems  of  records  by  adding  the  new 
routine  use  as  described  above.  Release 
of  this  information  is  already  a  general 
condition  of  payment  by  the  insurance 
industry.  Additionally,  all  other  entities 
with  whom  the  data  must  be  shared,  will 
be  required  to  agree  in  writing  to  protect 
the  data  from  tmauthorized  access  and 
use. 

Because  the  addition  of  this  new  data 
and  routine  use  will  not  change  the 
purpose  for  which  the  information  is  to 
be  used  or  otherwise  significantiy  alter 
the  system,  this  action  does  not  require 
a  report  of  altered  system  under  5  IJ.S.C. 
552a(o). 

For  die  convenience  of  the  reader,  we 
are  republishing  the  three  modified 
systems  of  records  below  in  their 
entirety. 

Dated:  August  17,  igoa 
Gall  R.  WUsensky, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0501 


Carrier  Medicare  Claims  Records. 
HHS,  HCFA,  BPO. 

secuRrrv  OASSiFicATiONa: 

None. 

SYSTEM  LOCATION: 

Carriers  under  contract  to  the  Health 
Care  Financing  Administration  and  the 


Social  Security  Administration  (see 
Appendix  A,  Section  4) 

Federal  Records  Centers. 

Bureau  of  Quality  Contirol  HCFA 
Office  of  Systems  Analysis,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207. 

HHS  Parklawn  Computer  Center.  5600 
Fishers  Lane,  Rockville,  Maryland  20657. 

CATIOORiaS  OF  NaMVnUALS  COVtNED  OV  THB 

SYSTtM: 

Beneficiaries  who  have  submitted 
claims  for  Supplementary  Medical 
Insurance  (Medicare  Part  B],  or  are 
eligible,  or  individuals  whose  enrollment 
in  an  employer  group  health  benefits 
plan  covers  the  beneficiary. 

CATtOORICS  OF  RSCONOS  Ml  THE  SVSTIH: 

Request  for  Payment  Provider  Billing 
for  Patent  services  by  Physician; 
Prepayment  Plan  for  Group  Medicare 
Practices  dealing  through  a  Carrier. 
Health  Insurance  Claim  Form,  Request 
for  Medical  Payment  Patient's  Request 
for  Medicare  Payment  Request  for 
Medicare  Payment — ^Ambtilance, 
Explanation  of  Benefits,  Summary 
Payment  Voucher,  Request  for  Claim 
Number  Verification;  Payment  Record 
Transmitial;  Statement  of  Person 
Regarding  Medicare  Payment  for 
Medical  Services  Furnished  Deceased 
Patient  Report  of  Prior  Period  of 
Entitiement  itemized  bills  and  other 
similar  documents  from  beneficiaries 
required  to  support  payments  to 
beneficiaries  and  to  physicians  and 
other  suppliers  of  part  B  Medicare 
services;  medicare  secondary  payer 
records  containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment    - 

AUTHOanV  FOR  HAIMTENANei  OF  TNB 


Sections  1842, 1862(b]  and  1874  of  tide 
XVIII  of  tiie  Social  Security  Act  (42 
U.S.C.  1395U.  1395y(b)  and  1395kk). 


To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entitied 
beneficiaries. 


ROUTNM  USB8  OF  RBCOROa 


CATSaORMi  OF 

OFSucHuaas: 


Disclosure  may  be  made  to:  (1) 
Claimants,  their  authorized 
representatives  or  representatives 
payees  to  the  extent  necessary  to  pursue 
claims  made  under  Tide  XVm  of  the 
Social  Security  Act  (Medicare) 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has.  or 
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is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  or  entitlement  to  benefits 
under  the  Medicare  iMt)gram  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  a^ord  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists.,  or  the  custodian  of  the 
information  will  not,  as  a  matter  of 
policy,  provide  it  to  the  individual),  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accivacy  of  information  presented  by 
the  individual  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;rthe  amount  of  reimbursement; 
any  case  in  which  the  evklence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  \eriiy 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  lite  Treasiiry  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

(7)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acta 
relating  to  railroad  em{rfoyment 

(8]  Ptofessional  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the 
Social  Secority  AcL 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  of  nonprofessicmal 
conduct 

(10)  Providers  and  suppliers  of 
services  (and  their  authcurized  billing 
agents)  diirectly  or  dealing  through  fiscal 
mtermediaries  or  carriers,  for 
administration  of  provisions  of  title 
XVUI. 


(11)  An  individual  or  organization  fat 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
ifHCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufiicient  importance  to 
warrant  the  efl^ect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  Here  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earbest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purfKJse  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCPA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  wdfare 
recipients  for  medical  insurance  under 
section  1M3  of  the  Social  Security  Act. 


for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  undo  titles  IV  »ad  XIX  of  the 
Social  Security  Act.  and  far  the 
complete  administration  of  the  Medicaid 
program. 

(13)  A  congressional  office  fr<Hn  the 
record  of  an  individual  in  re^KXise  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individual. 

(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicare  ehgibility 
considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  correctness  of  Title  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereon; 
or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
foundations  (physicians),  appointed  by 
the  medical  society  or  foundation  at  the 
request  of  the  carrier  to  assit  in  the 
resolution  of  questions  of  medical 
necessity,  utilization  of  particular 
procedures  or  practices,  or 
overutilization  of  services  with  respect 
to  Medicare  claims  submitted  to  the 
carrier. 

(17)  niysidans  and  other  supplies  of 
services  who  are  attempting  to  validate 
individual  items  on  which  tibe  amounts 
include  in  the  annual  Physician/Suppfier 
Payment  List  or  similar  publications  are 
based. 

(18)  Senior  citizen  volunteers  working 
in  intermediaries'  and  carriers'  offices  to 
assist  Medicare  beneficiaries  in 
response  to  beneficiaries'  requests  for 
assistance 


(19)  A  contractor  workuig  with 
Medicare  cairi««/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  wmkers' 
compensatioa  programs  are  liable. 

(20)  State  and  other  govemsKntal 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  wwkers' 
compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
are  liable. 

(21)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlements  data.  In  order  to 
receive  the  information  the  entity  must 
agree  to  the  following  conditions: 

cu  To  certify  that  the  individual  on 
whom  the  informaticm  is  being  provided 
is  one  of  its  insureds; 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

(22)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming;  iteration,  user 
assistance,  or  maintenance  of  ADP  or 
telecommunications  sjrstems  containing 
or  supporting  records  in  the  system. 

(23)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quafity  of 
health  care  services  provided  in  die 
State,  ifHCFA: 

a.  Detenniaes  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  Slate 
and/or  local  Freedom  of  Information 
Act; 

c  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonabfy  be 
accomplished  unless  die  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  iouiortance  to 
warrant  the  effect  aad/or  risk  on  the 
privacy  of  the  individn^  that 


additional  exposure  of  the  record  mig^t 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
adiministrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record' 

(Z)  Remove  or  destroy  die  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  furdier  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  the  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisitms.  'The  recipient 
must  agree  to  die  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  die  evaluation  of 
cost  quabty  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  levd  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(24)  To  insurers,  underwriters,  third 
party  administrators,  self-insurers,  group 
health  plans,  employers,  healdi 
maintoiance  organizations,  health  and 
welfare  benefit  funds,  Federal  agencies, 
a  State  or  local  government  or  political 
subdivision  of  either  (when  the 
organization  has  assumed  the  role  of  an 
insurer,  underwriter,  or  third  party 
adrainistratar.  or  ia  the  case  of  a  State 
that  Msomes  the  liabilities  of  as 
insolvent  insurer,  thrnagb  a  State 
created  insolvent  insnrer  pool  or  fond). 


multiple-employer  trusts,  no-foidt 
medical,  automobfle  insurers,  wtu-kers' 
compensation  carriers  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  U.S.C  1395y(b),  or 
any  entity  having  knowledge  of  die 
occurrence  of  any  event  affecting  (A)  an 
individual's  right  to  any  such  benefit  or 
payment  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  payment  (far 
example,  a  State  Medicaid  Agency. 
State  Workers'  Compmsation  Board,  or 
Department  of  Motor  Vehicles)  Ux  the 
purpose  of  coordination  of  benefits  with 
the  Medicare  program  and 
imidementation  oi  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C. 
1395y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Beneficiary  Name 

•  Benefudaiy  Address 

•  Beneficiary  Health  Insurance  Qaim 
Number 

•  Beneficiaiy  Social  Security  Number 

•  Beneficiary  Sex 

•  Beneficiary  Date  of  Birth 

•  Amount  of  Medicare  Conditional 
Payment 

To  administer  die  Kfedicare 
Secondary  payer  provisions  at  42  U.S.C. 
1395y(b)  (2),  (3).  (4)  more  effectively. 
HCFA  woidd  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  types  of  informati(m  bam 
insurers,  underwriters,  third  party 
administrators,  self-insureds.  etcu 

•  Subscriber  Name  and  Address 

•  Subscriber  Date  of  Birth 

•  Subscriber  Sodal  Security  Number 

•  Dependent  Name 

•  Dependent  Date  of  Birdi 

•  Dependent  Social  Security  Number 

•  Dependent  Relationship  to  Suliscriber 

•  Insurer/Underwriter/'TPA  Name  and 
Address 

•  Insurer/Underwriter/TPA  Croup  Number 

•  Insurer/Underwriter/TPA  Croup  Name 

•  Prescription  Drug  Coverage 

•  Policy  Number 

•  Effective  Date  of  Coverage 

•  Employer  Name.  Employer  Identificatioo 
Number  (EIN)  md  Address 

•  Employment  Status 

•  AraooBts  of  Payment 

To  administer  the  Medicare 
Secondary  pajrer  provision  at  42  U.S.C. 
1395y(b){l)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  mecficat  policies  or  plans, 
HCFA  would  receive  (to  the  extent  diat 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address 

•  Bneficiary's  Date  of  Birth 

•  BeneActery't  Social  Securty  Nmnber* 
•NameoflararMi* 
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•  InMinr  Name  and  AddnM 

•  Typ*  of  coverage:  eutomobile  medicaL 
no-fauh.  liability  payment  or  workers' 
compensation  settionent 

•  Insured's  Policy  Number 

•  Effective  Date  of  Coverage 

^  Date  of  accident  in|uiy  or  illness 

•  Amount  of  payment  under  liability,  no- 
fault  or  automobile  medical  policies,  plans, 
and  woricers  compensation  settlements. 

•  Employer  Name  and  Address  (Workers' 
Compensation  only} 

•  Name  of  insured  could  be  the  driver  of 
the  car,  a  business,  the  beneficiary  (i.e„  the 
name  of  the  individual  or  entity  which  carries 
the  insurance  poUcy  or  plan) 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  in 
accordance  with  42  U.S.C.  1395y(b): 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it; 

a  To  prohibit  the  use  of  beneficiary- 
spedfic  data  for  purposes  other  than  for 
the  coOTdination  of  benefits  between  the 
recipient  organization  and  the  Medicare 
program.  The  agreement  would  allow 
the  entities  to  use  the  Information  to 
determine  cases  where  they  have 
primary  responsibility  for  payment  or 
cases  where  Medicare  has  primary 
responsibility  for  payment.  Examples  of 
pnAiibited  uses  would  include  but  are 
not  limited  to:  Creation  of  a  mailing  list, 
sale  or  transfer  of  data. 

—To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive  or 
disclose  the  following  types  of 
information  from  or  to  entities  including 
insurers,  underwriters,  third  party 
administrators  (TPAs),  and  self-insured 
plans,  concerning  potentially  affected 
individuals: 

•  Subscriber  Health  Insurance  Claim 
Number 

•  Dependent  Name 

•  Funding  arrangements  of  employer  group 
health  plaris,  for  example,  contributory  or 
non-contributory  p'lan,  self-insured,  re- 
insured. HMO,  TPA  insurance 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  the  insurer  or  payer 

•  Dates  of  employment  including 
termination  date,  if  appropriate 

•  Number  of  fiill  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years 

•  Employment  status  of  subscriber,  for 
example  full  or  part  time,  self  employed 

(25)  To  the  Internal  Revenue  Service 
for  the  api^cation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Hans  or  Large 
Group,  Heahh  Plans  that  an  not  in 
compliance  with  42  U.SwC  1395y(b). 


or 


Records  maintained  on  paper,  tape, 
disc  and  punchcards. 


System  is  indexed  by  health  insurance 
claim  number.  The  record  is  prepared  by 
the  beneficiary  and  is  used  by  carriers 
to  determine  amotmt  of  Part  B  benefits. 
The  bills  are  retained  by  the  carriers. 

Unauthorized  personnel  are  denied 
access  to  the  records  area.  Disclosure  is 
limited.  Physical  safeguards  related  to 
the  transmission  and  reception  of  data 
between  Rockville  and  Baltimore  are 
those  requirements  established  by  the 
DHHS  ADP  Systems  Manual  Part  6. 

NCTINTKNI  AND  DMPOCAL: 

Records  are  closed  at  the  end  of  the 
calendar  year  in  which  paid,  held  two 
additional  years,  transferred  to  Federal 
Records  Center  and  destroyed  after 
another  2  years. 


Health  Care  Fmancing 
Administration,  Bureau  of  Program 
Operations,  Director,  Division  of  Carrier 
Procedures.  6325  Security  Boulevard, 
Baltimore,  Md  21207. 

NormcATiON  ntoccouRE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
convenient  social  security  office,  the 
appropriate  carrier,  the  HCFA  Regional 
Office,  or  to  the  system  manager  named 
above.  The  individual  should  furnish  his 
or  her  health  insurance  claim  niunber 
and  the  name  as  shown  on  social 
security  records.  An  individutd  who 
requests  notification  of  or  Access  to  a 
medical  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  content  at 
the  representative's  discretion. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  Uie  records  content  being  sought 


Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 


•  eOUNdCA'f 

The  data  contained  in  these  records  is 
either  furnished  by  the  individual  or,  in 
the  case  of  some  Medicare  secondary 
payer  situations,  through  third  party 
contacts.  In  most  cases,  the  identifying 
information  is  provided  to  the  physician 
by  the  individual.  The  physician  then 
adds  the  medical  information  and 
submits  the  bill  to  the  carrier  for 
payment  ^ 

BVSTIMS  EXlMmO  niOM  dHTAM 
PROVMIONI  OP  TNI  ACT: 

None. 
Appendix  A— Medicare  Carriers 

Medicare  Coordinator.  Blue  Cross  and  Blue  . 

Shield  of  Alabama.  450  Riverchase 

Parkway  East  Birmingham,  Alabama  35298 
Vice  President  for  Medicare  and  Medical 

Services,  Arkansas  Blue  Cross  and  Blue 

Shield,  Inc.,  601  Gains  Street  L-ittle  Rock. 

Arkansas  72203 
Medicare  Coordinator,  California  Physicians 

Service,  (d/b/a/  Blue  Sheid  of  California), 

P.O.  Box  7013,  No.  2  Northpoint  San 

Francisco,  California  94120 
Medicare  Coordinator,  Transamerica 

Occidential  Life  Insurance  Company,  P.O. 

Box  54905  Terminal  Annex,  Los  Angeles, 

Calif omia  90054 
Assistant  Vice  President  Rock  Mountain 

Hospital  and  Medical  Service,  (d/b/a  Blue 

Cross  and  Blue  Shield  of  Colorado}.  700 

Broadway,  Denver.  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co., 

One  Tower  Square,  Hartford,  Connecticut 

08183 
Medicare  Administrator,  Aetna  Life  &  - 

Casualty,  151  Farmington  Avenue, 

Hartford,  Connecticut  06158 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Florida,  Inc.,  P.O.  Box  1798, 

lacksonville,  Florida  32231 
Health  Care  Service  Corporation,  233  North 

Michigan  Avenue,  Chicago,  Illinois  60601 
Associated  Insurance  Companies,  Inc.,  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

6320  Craig  Street  Suite  10.  IndianapoUs, 

Indiana  46250-0453 
Assistant  Executive  Director.  Blue  Shield  of 

Iowa,  Ruan  Building  636  Grand  Avenue 

Station  28,  Des  Moines,  Iowa  50309 
Medicare  Assistant  Blue  Cross  and  Blue 

Shield  of  Kansas,  Inc..  P.O.  Box  239, 

Topeka.  Kansas  66601 
Blue  Cross  and  Blue  Shield  of  Kentucky,  Inc 

100  East  Vine  Street  6th  Floor,  Lexington. 

Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Maryland,  Inc.,  700  E.  Joppa  Road, 

Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  B,  Blue  Shield  of 

Massachusetts,  Inc,  100  Summer  Street 

Boston,  Massachusetts  02110 
Assistant  Vice  President  Government,  Affkirs 

Department  Blue  Cross  and  Blue  Shield  of 

Michigan.  000  Lafayette  East  Detroit 

Michigan  48226 
Blue  Cross  and  Blue  Shield  of  Minnesota. 

P.O.  Box  643S7, 3535  Blue  Cross  Road.  St 

Paul.  Minnesota  5S164 


Vice  President  Gowenneat  1 
Cross  and  Bhii  Shield  of  Kansas  CUy.  F.O. 
Box  160,  Kansas  Otf,  Misaoni  64141 
Director.  Medicare  AdministoatioB.  General 

American  Life  Insurance  Co.,  P.O.  Box  SOS. 

St.  Louis.  Missouri  63166 
Blue  Cross  and  Blue  Shield  of  Montana,  be, 

P.O.  Box  43091 404  Puller  Avenue,  Helena, 

Montana  59601 
Medicare  Coordinator,  Prudential  bwnrmce 

Co.  of  America,  Tri-Ctty  Office  Drawer  <7t 

Milhrille.  New  )ersey  08332 
Director  of  Medicare  Part  a  Blue  Shiekl  <A 

Western  New  York,  Inc..  296  Main  Street 

BuSala  New  York  14202 
Medicare  Coordinator,  Group  Health 

Insurance,  Inc.,  300  West  42nd  Street  New 

York,  New  York  20036 
Medicare  Coordinator,  Empire  Hue  Cross 
.    and  Bule  %ield,  622  Third  Aveinie,  New 

York,  New  Y«rk  10017 
Medicare  Coordinator,  EQUICOR.  Ina.  128S 

Avenue  of  the  Americas,  New  York,  New 

York  10019 
Medicare  Coordinator,  Blue  Cross  and  Bhie 

Shield  of  North  Dakota,  4510 13th  Avenue. 

S.W.,  Faigo.  North  Dakota  58121 
Medicare  System  and  Processmg  Division. 

Nationwide  Mutual  Insurance  Company, 

P.O.  Box  16788,  Columbus,  Ohio  43216 
Medicare  Coordinator,  Pemsyhrania  ttue 

Shield.  PX).  Box  65,  Camp  HiB. 

Pennsylvania  17011 
Chief,  Internal  Operations,  Sequroa  de 

Servico  de  Salud  de  Puerto  Rico,  Inc, 

G.P.O.  Box  3«2a  San  Juan.  Puerto  Rico, 

00836-3628 
Medicare  Coordinator,  Bhie  Cross  and  Bhie 

Shield  of  Rhode  Island,  444  Westminster 

Malt.  Providence,  Rhode  bland  02901 
Medicare  Coordinator.  Kue  Crass  and  Blue 
.    Shield  of  South  Carolina,  Fontaine 

Business  Center.  300  Artxs  Lake  Drive, 

Suite  1300,  Columbia.  South  Carolina  29223 
Blue  Cross  and  Blue  Shield  of  Texas,  Inc.  001 

South  Central  Expressway.  P.O.  Box 

633815,  Richardson,  Texas  75063-3815 
Manager.  Part  B,  Bhie  Cross  and  Bloc  Shiekl 

of  Utah,  P.O.  Box  30270, 2466  Parley's  Way. 

Salt  Lake  Qty,  Utah  84130 
Assistant  Adnteistratar,  Waahingtoo 

Physicians  Becvice.  4th  and  Battery 

Building.  2401 4th  Avenue,  edi  Floor, 

Seattle,  Washington  98121 
Director,  Medicare  Qaima  Department 

Wisconsin  Ifiysidans'  Service  Insurance, 

Corp..  1717  West  Broadway.  Monona, 

Wisconsin  54713 

09-70-0502     I 
SYmMNAMIl 

Health  Incurance  Master  ReoonL 
HHS/HCFA/BPO. 


None. 


vneTwmuuushmc 


Health  Care  Plnancfaig  AAmnistration 
Bureau  of  Data  Management  and 
Strategy,  6385  Security  Bhd,  BaWnore, 
Md.  21207. 

Federal  Records  Centers 


Indfytduats  age  65  or  over  wdio  have 
been,  w  currently  are.  entitled  to  healA 
insurance  (Medicare)  banefila  under  title 
XVm  of  the  Social  Security  Act; 
individuals  under  age  65  who  have  been, 
or  currentiy  are,  entitled  to  such  benefits 
OB  the  basis  of  having  been  entitled  for 
not  less  than  24  mcmths  to  disabiUty 
beasts  under  title  D  of  the  Act  or  under 
the  Railroad  Retirement  Act  and 
individoals  who  have  been  or  currently 
are,  entitled  to  such  benefits  because 
they  have  end-stage  renal  disease;  or 
individuals  whose  enrollment  in  an 
employer  group  health  benefits  plan 
covers  the  beneficiary. 

CATEQOmiS  OF  RCCONOC  W  TMI  SVSTBii: 

The  system  contains  information  on 
enrollment  entitlement  utilirotinn. 
query  and  reply  activity,  heahh 
insurance  bill  and  payment  record 
processing  workran'  compenaatioD 
entitlement  information,  and  entitlement 
information  from  the  Veterans 
Administration  (VA).  Health  Insurance 
Master  Record  maintenmce,  and 
Medicare  secondary  payer  records 
containing  other  parfy  tiabitify 
insurance  infotmation  necessary  isx 
appropriate  Medicare  claim  payment 

AUTNomrv  mi  hamtenancc  of  the 
svstcm: 

Sections  1814, 1833  and  18e2(b)  of  title 
XVm  of  the  Social  Securify  Act  (42 
U.S.C.  13g6£,  13861  and  1385y(b}). 

MMNMCfS); 

To  maintain  information  Medicare 
beneficiary  eligibilify  and  costs  in  order 
to  reply  to  inquires  fitun  contractors  and 
intermediaries  and  to  maintain 
utilization  data  for  health  insurance  biQ 
and  payment  record  processing. 


routine  usca  OF 

THE  svrmi  wcmoiwo  cai 

ANOTHEFUIVO 

Disclosure  may  be  made  to:  (1)  The 
Railroad  Retirement  Board  lot 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Act 
relating  to  railroad  employment 

(2)  State  Welfare  Department 
pursuant  to  agreements  with  die 
Department  of  Health  and  Human 
Services  for  determining  Medicaid  and 
Medicare  eligibiltty  for  quality  control 
studies,  for  determining  eligibility  of 
recipients  of  assistance  under  title  IV, 
XVIII,  and  XDf  of  the  Social  Security 
Act,  and  for  the  complete  administration 
of  the  Medicaid  proigrara. 

(3)  State  audit  agencies  for  auditing 
State  Medicaid  eiigtbility 
considerations. 


(4)  Providers  and  suppliers  of  servicM 
direct^  or  dealing  throu^  fisc■^  ' 
intermediaries  or  carriers  for 
administraticm  of  title  XVm. 

(5)  A  congressional  dfice  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  Ae  congressional  office 
made  at  the  request  of  that  intfividual. 

fO)  An  individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project  related  to  the  prevention  of 
disease  or  disability,  or  the  restoration 
or  maintenance  of  health  if  HCFA: 

a.  Determine  that  the  use  of  disclosure 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained; 

b.  Determines  that  the  purpose  of 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  in^iortance  to 
warrant  tiw  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  mi^  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
acconqilished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosmc  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
ju8tificati<m  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affectmg  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  aulborizatkm  at  HCFA. 

(c)  For  discbsure  to  a  property 
identified  person  for  tfie  purpose  of  an 
audit  related  to  the  researdi  project  if 
informatkxi  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  onxirtunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law: 

d.  Seciu«s  a  written  statement 
attesting  to  the  information  recipient(s) 
understanding  of  and  wtlHngness  to 
abide  by  these  provisions. 
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(7)  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal  when: 

(a)  HHS,  or  any  compcment  thereof  or 

(b)  Any  KHS  employee  in  his  or  her 
ofncial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  en^loyee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  is  such  litigation,  and 
HHS  detennines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(8)  To  a  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(9)  State  welfare  agencies  that  require 
access  to  the  two  files  which  are 
extracted  from  the  Health  Insurance 
Master  Record.  These  files  are  the 
Carrier  Alphabetical  State  File  (CASF) 
and  Beneficiary  State  File  (BEST).  Most 
State  agencies  require  access  to  the 
CASF  and  BEST  file  for  improved 
administration  of  the  Medicaid  program. 
Routine  uses  of  the  CASF  and  BEST  files 
for  State  agencies  are:  (A)  Obtaining  a 
beneficiary's  correct  health  insurance 
claim  number  and  (b)  screening  of 
prepayment  and  post-payment  Medicaid 
claims. 

(10)  Third-party  contacts  (without  the 
consent  of  the  individual  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligiblity  for  an  entitlement  to  benefits 
imder  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist  Individuals  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 


barrier  exists,  or  the  custodian  of  the 
information  will  not,  as  a  matter  of 
policy,  provide  it  to  the  individual):  or 
(b)  "The  data  are  needed  to  establish 
the  validity  of -evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amount  of  reimbursement; 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quaJity  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(11)  Release  information,  without  the 
beneficairy's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
provicUng  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  ttiis  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insureds: 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

(12)  To  a  contractor  for  die  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors,  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  ADP 
or  telecommimications  systems 
containing  or  supporting  records  in  the 
system. 

(13)  To  an  agency  of  a  State 
Government  or  estabUsbed  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determine  that  the  use  or  disclosure 
does  not  violate  legal  limitations  under 
which  the  data  were  provided,  collected, 
or  obtained: 

b.  Establishes  that  the  data  are 
exempt  from  disclostire  under  the  State 
and/or  local  Freedom  of  Information 
Act 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 


(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/ or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  mi^t 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accompUshed:  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  imauthorized  use 
or  disclosure  of  the  record: 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
infor^lation: 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circimistances 
affecting  the  healUi  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subject  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  a  willingness  to  abide 
by  these  provisions.  The  recipient  must 
agree  to  the  following: 

(1)  Not  to  use  the  date  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care: 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibiUties  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(14)  To  a  group  health  plan  (i.e.,  health 
maintenance  organization  (HMO),  or  a 
competitive  medical  plans  (CMP)  with  a 
Medicare  contract  or  a  Medicare- 
approved  health  care  prepayment  plan 
(HCPP).  directly  or  through  a  contractor 
on  a  case-by-case  basis  for  the  purpose  ^ 
of  determinmg  the  eligibility  of  a 
Medicare  beneficiary  to  enroll  in  the 
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group  health  plan.  Group  health  plans 
will  have  access  only  to  one  tecord  at  a 
time  and  on^  throu^  a  CRT  terrain^  A 
password  most  be  entered  to  gain 
access  to  the  file.  Both  the  beneficiary 
name  and  the  Health  fatsutance  Claim 
number  must  be  entered  to  access 
individual  records  within  the  file.  The 
information  disclosed  will  be  the 
minimum  necessary  to  determine 
eligibility  fbt  enrollment 

(15)  To  a  contractor  when  HCFA 
contracts  with  a  private  firm  for  the 
purpose  of  refining  or  otherwise 
processing  data  and  disclosing  saA 
data  to  group  health  {dans  consistent 
with  routine  use  No.  14.  The  contractor 
will  be  reqeired  to  safeguard  die 
confidentiality  of  the  data  and  prevent 
unauthorized  use  or  disclosore. 

(16)  To  insurers,  underwriters,  third 
party  administrators,  self-insurers,  group 
health  plans,  employers,  health 
maintenance  organizations,  health  and 
welfare  benefit  funds.  Federal  agencies, 
a  State  or  local  government  or  political 
subdivision  of  either  (wdien  the 
organization  has  assumed  the  role  of  an 
insurer,  underwriter,  or  third  party 
administrator,  or  in  the  case  of  a  State 
that  assumes  the  liabilities  of  an 
insolvent  insurer,  through  a  State 
created  insolvent  insurer  pool  or  fund), 
multiple-employer  trusts,  no-faoh. 
medical,  automobile  insurers,  workers' 
compensation  carriers  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  medical  eiqienses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  U.S.C.  13g5y(b),  or 
any  entity  having  knowtedge  of  the 
occurrence  of  any  event  affecting  (A)  an 
individuaTs  right  to  any  such  benefit  or 
payment  or  (B)  the  initial  or  continDed 
right  to  any  sack  benefit  or  payment  (for 
examine,  a  State  Medicaid  Agency, 
State  Workers'  Compensatioo  Board,  or 
Department  of  Motor  Vehicles)  for  the 
purpose  of  coordination  of  benefits  with 
the  Medicave  pro-am  and 
implementati<Mi  of  the  Medicare 
Secondary  Payer  provisions  at  42  US.C. 
13g5y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Benefidary  Nairn 

•  Ben^daty  Addreas 

•  Benefldaiy  Health  baoraBce  Qaiia 
Numtier 

•  Beneficiary  Social  SecurKy  Number 

•  Benefidoiy  Sex 

•  Bejieiiilai  y  Dete  of  Birth 

•  Amount  of  Medicare  Conditloaal 
PayiMnt 

To  administer  the  Medicare 
Secondary  payer  provisions  at  42  U.S.C 
1395y(b)  (2).  (3),  (4)  more  effectively, 
HCFA  wodd  receive  (to  the  extent  that 
It  is  avaflable)  an4  may  disclose  tfie 
foUowfng  tssves  of  iufurinatiun  from 


insurers,  underwriters,  third  party 
administrators,  self-insureds.  etcj 

•  Subscriber  Name  md  Addrem 

•  Subscriber  Date  of  Birtli 

•  Subscriber  Social  Seciirity  Number 

•  Dependent  Name 

•  Dependent  Date  of  Birth 

•  Dependent  Social  Security  Number 

•  Dependent  Relationship  to  Subscriber 

•  bunrcr/Underwiitar/TTA  Name  and 
Addtns 

•  buarer/lhidsrwriter/TPA  Groep  Nomber 

•  Insurer/Underwriter/TPA  Group  Name 

•  Prescription  Drug  Coverage 

•  Policy  Numi>ei 

•  Effective  Date  erf  Coverage 

•  Employer  Name,  Eni|>Ioyer  Identification 
Number  (EIN)  and  Address 

•  Employment  Status 

•  Amounts  of  Payment 

To  administer  the  Medicare 
Secondary  payer  provision  at  42  U.S.C 
1395y(b)(l)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medk^l  poficies  or  plans, 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  diadose  the 
following  information: 

•  Beneficiary's  Name  and  Address 

•  Beneficiary's  Date  of  Birth 

•  Beneficiary's  Social  Seciuity  Number 

•  Name  of  Insured 

•  Insurer  Name  and  Address 

•  Type  of  covenage:  automobile  medical, 
no-bdt,  lialiihty  payment  or  woikcn' 
compensation  settlansnt 

•  Insured's  Policy  Numbw 

•  Effective  Date  of  Coverage 

•  Date  of  accident,  injury  or  illness 

•  Amoimt  of  payment  under  liability,  no- 
fault  or  antomobile  medical  policies,  plans, 
and  Y/orken'  compensation  settlements 

•  employer  Name  and  Address  (Worfcen* 
Compensation  only) 

•  name  of  insured  eaaU  be  the  driver  td 
the  cor,  a  buoineaa,  the  IwBefidasy  (L&.  the 
name  of  the  individual  or  entity  which  canies 
the  insurance  policy  or  plan). 

In  order  to  receive  this  information 
the  entity  must  a^ee  to  the  fdUowing 
conditioas: 

la.  To  utilize  the  information  solely 
for  the  purpose  of  cooniination  of 
benefits  widi  the  Medicare  program  in 
accordance  with  42  U.S.C.  139^{b); 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  between  the 
recipient  organization  and  the  Medicare 
program.  The  agreement  would  allow 
the  entities  to  use  the  information  to 
determine  cases  where  they  have 
primary  responsibility  for  payment  or 
cases  where  Medicare  has  primary 
responsibility  for  payment  Examples  of 
prohibited  uses  would  include  but  are 


not  limited  to:  Creation  of  a  mailing  list 
sale  or  transfer  of  data. 

—To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive  or 
disclose  the  foDowing  types  of 
information  from  or  to  entities  including 
insurers,  underwriters,  third  party 
administrators  (TPAs),  and  self-insured 
plans,  concerning  potentially  affected 
individuals: 

•  Subscriber  Health  Insurance  Claim 
Number 

•  Dependent  Name  '; 

•  Funding  arrangements  of  employer  group 
health  plans,  for  example,  contributory  or 
non<ontrilnitory  plan,  self-insured,  re- 
insured. HMO,  TPA  insurance 

•  Claims  payment  infbrmatioa  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  die  insurer  or  payer 

•  Dates  of  employment  including 
termination  date,  if  appropriate 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  yean 

•  Employment  status  of  sulMcritier,  far 
example  hill  or  part  time,  self  employed 

(17)  To  the  Internal  Revenue  Service 
for  die  apphcation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  nans  that  are  not  in 
compliance  with  42  U.S.C.  439Sy(b). 


tTOfUOE: 


Records  maintained  on  paper,  listings, 
microfilm,  magnetic  tape  disc  and 
punchcards. 


System  is  sequence  by  health 
insurance  claim  number,  and  is  used  to 
carry  out  the  tasks  (^enrollment  query/ 
reply  activity,  and  heahh  insurance  bill 
and  payment  record  processings.  Copies 
of  selected  parts  of  the  records  will  be 
used  by  the  Office  of  Statistics  and  Data 
Management 


Unauthorized  personnel  are  denied 
access  to  the  records  areas.  Disclosure 
is  limited  to  routine  use.  For 
computerised  records  dectronically 
transmitted  between  Central  Office  and 
field  office  locations  (including 
Medicare  contractors)  systems 
securities  aie  established  in  accordance 
widi  DHHS  ADP  Systems  Manual  Part 
6.  "ADP  Systems  Security."  Safeguards 
include  a  loek/mxkxk  passwords 
system,  exclusive  use  of  Isosed 
telephone  lines,  a  terminal  oriented 
transaction  matrix,  and  audit  trail 


37968 


FedenJ  Regbtar  /  Vol.  55.  No.  176  /  Tuesday.  Septembw  11.  1990  /  Notices 


TmJBui  Regtoter  /  Vd.  55.  No.  176  /  Tuesday.  SeptembCT  11.  1990  /  Wottces 


90-7IMM03 


Records  are  generally  added  to  the 
file  several  Months  prior  to  entitlement 
After  die  death  of  a  beneficiary,  his  or 
her  records  may  be  placed  in  an  inactive 
file  following  a  period  of  no  billing  or 
query  activity.  The  current  5  years  of 
part  B  and  ciurent  5  spells  of  part  A 
utilization  data  are  maintained  All 
noncurrent  data  is  microfilmed  prior  to 
elimination  from  the  system. 

SVSTHi  MAIMaai(S)  AMD  AOWS; 

Health  Care  Financing 
Administration.  Bureau  of  Program 
Operations,  Director,  Division  of 
Entitlement  Requirements,  6325  Security 
Boulevard,  Baltimore,  MD  21207. 

NOmCATIOII  MOCHNMC: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
conventional  social  security  office,  the 
appropriate  carrier  or  intermediary,  the 
HCFA  Regional  Office,  or  the  system 
manager  naitaed  above.  The  individual 
should  furnish  his  or  her  health 
insurance  claim  number  and  name  as 
shown  on  Medicare  records. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 


Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  tiie  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7)). 

HCCONO  Bounce  CATMOMCS: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
There  are  cases,  however,  in  which  the 
identifying  information  is  provided  to 
the  physician  by  the  individual;  the 
physician  then  adds  the  medical 
information  and  submits  the  bill  to  the 
carrier  for  payment  Updating 
information  is  also  obtained  from  the 
Master  Beneficiary  Record. 


MOVWONS  OF  TNB  ACR 

None. 


Intermediary  Medicare  Claims 
Records.  HHS,  HCFA.  BPO. 

sicwnf  cmiwicofioiii 
None. 

SVSTBH  LOCATION: 

Intermediaries  under  contract  to  the 
Health  Care  Financing  Administration 
and  the  Social  Security  Administration 
(See  Ap{>endix  A,  Section  3.) 
Federal  Records  Centers 
Bureau  of  Quality  Control  HCFA. 
Office  of  Systems  Analysis,  6325 
Security  Boulevard,  Baltimore, 
Maryland.  HHS  Paridawn  Computer 
Center,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

CATiooMn  or  moividuals  covened  by  tnc 


Beneficiaries  on  whose  behalf 
providers  have  submitted  claims  for 
reimbiuvement  on  a  reasonable  cost 
basis  under  Medicare  parts  A  and  B,  or 
are  eligible,  or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 

CATEOOmCS  OF  NSCONOS  M  THC  SYSTEM: 

Billing  for  Medical  and  Other  Health 
Services:  Uniform  bill  for  provider 
services  or  equivalent  data  in  electronic 
format  and  Medicare  secondary  payer 
records  containing  other  party  UabiUty 
insurance  information  necessary  for 
appropriate  Medicare  claims  payment 
and  other  documents  used  to  support 
payments  to  beneficiaries  and  providers 
of  services.  These  forms  contain  the 
beneficiary's  name,  sex,  health 
insurance  claim  number,  address,  date 
of  birth, 'medical  record  number,  prior 
stay  information,  provider  name  and 
address,  physician's  name,  and/or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  expianted,  date  of 
admission  and  discharge,  other  health 
insurance,  diagnoses,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

The  following  elements  are  outpatient 
data  provided  to  Medicare 
intermediaries  by  rehabilitation 
agencies,  skilled  nursing  facilities, 
hospital  outpatient  departments,  and 
home  intravenous  drug  providers  and 
home  health  agencies  that  provide 
physical  therapy  in  addition  to  home 
health  services: 

•  Outpatient's  name 

•  HI  number 

•  Admission  data  to  provider 

•  Place  treatment  rendered 

•  Nnmt>er  of  visits  since  start  of  care 


•  Diagnosis 

•  Diagnosis  requiring  treatment 

•  Onset  of  condition  for  wUch  treatment  is 
being  sought 

•  Dates  of  previous  therapy  for  same 
diagnosis 

•  Other  therapy  outpatient  is  currently 
receiving 

•  Ol»ervations 

•  Precautions  and  medical  equipment 

•  Functional  status  immediately  prior  to 
this  therapy 

•  Types  of  treatment — modalities 

•  Frequency  of  treatment 

•  Expected  duration  of  treatment 

•  Rehabilitation  potential 

•  Level  of  communication  potential 

•  Average  time  per  visits 

•  Goals 

•  Statement  of  problem  at  beginning  of 
billing  period 

•  Changes  in  problem  at  end  of  billing 
period 

•  Signattire  of  therapist 

•  Certification  and  recertification  by 
physician  that  services  are  to  be  provided 
from  an  established  plan  of  care 

•  Tests  results 

•  Biopsy  reports 

•  Methods  of  administration,  e-g.,  pin  vs. 
injection 

•  Physician's  orders 

•  Procedure  codes 

•  Charges 

•  Weekly  progress  notes 

•  National  Dnig  Code  (NDC) 

AUTHOMTV  KM  MAMTINANCE  OP  TNE 


Sections  1816, 1862(b)  and  1874  of 
Title  XVm  of  the  Social  Security  Act  (42 
U.S.C.  1395h.  1395y(b)  and  1395kk). 

MMM>se(s): 

To  process  and  pay  Medicare  benefits 
to  or  on  behalf  of  eligible  individuals. 

NOUTME  uses  OF  RECOMW  MAMTAINBD  M 
THE  SYSTEM,  SICUJOWW  CATBQOMES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 

Disclsoure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representative  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  title  XVm  of  the  Social 
Security  Act  (Medicare). 

(2)  Third-party  contacts  without  the 
consent  of  die  individual  to  whom  the 
information  pertains  in  situations  where 
the  party  to  be  contacted  has,  or  is 
expected  to  have  information  relating  to 
the  individual's  capability  to  manage  his 
or  her  affairs  or  to  his  or  her  eligibilify 
for  or  entitlement  to  benefits  under  the 
Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 
questionable  mental  capability,  cannot 


read  or  write,  cannot  afford  tfie  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  die 
information  will  not  as  a  matter  of 
policy,  provide  to  the  individual),  or 

(b)  The  date  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  indrvidaal,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  ttie  Medicare 
program:  the  amount  of  reimbursement; 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  conoem  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  systems  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating'  alleged  theft,  forgery,  or 
imlawfrid  negotiations  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  chedcs. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  tiiey  pertain  to 
Social  Security  Act  programs,  for 
representing  tiie  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

[7]  "Hie  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Secority  Acts 
relating  to  railroad  employment 

(8)  Ftafessional  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  part  B  of  Title  XI  of  the 
Social  Security  Act 

(9)  State  licensing  Boards  for  review 
of  unethical  practices  or  nonprofessional 
conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 

xvm. 

(11)  An  incfividual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  healdi 
ifHFCA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitation  nader  which  the  record  was 
provided,  collected,  or  obtabied: 

b.  Oeteruiiaes  that  the  purpose  of 
which  the  disclosure  Is  to  be  made: 


(1)  Cannot  be  reasonabfy 
accomplished  unless  the  record  is 
provided  in  individuaQy  identifiable 
fornr, 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  tmlividoal  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
diet  die  objective  for  the  use  would  be 
accomplished. 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  distruction  can  be 
accomplished  consistent  with  die 
purpose  of  the  project  tinless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  inch  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
afiecting  the  healdi  or  safety  of  any 
individual 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  property 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project.  V 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consist«it  with  the  purpose  of  die  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipimf  s 
understanding  of  and  willin^iess  to 
abide  by  the  provisions. 

(12)  State  welfare  departanents 
pursuant  to  a^wements  with  the 
Department  of  Health  and  Hwnan 
Services  for  administration  of  State 
supplementation  paymoits  for 
determination  of  eligibility  for  Medicaid, 

.  for  enrollment  of  welfare  recipients  for 
medical  insurance  under  Section  1843  of 
the  Social  Security  Act  for  quality 
control  studies,  for  determining 
eligibility  of  recipients  of  assistance 
under  tides  IV  and  XIX  of  die  Social 
Security  Act  and  for  the  complete 
administration  of  the  Medicaid  program. 

(13)  A  congressional  office  front  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  fliat  individual. 

(14)  State  audit  agencies  in  connection 
«vidi  die  audit  of  Medicaid  eligibility 
consideratSons. 


(15)  The  Deparlnent  of  )astioe,  to  a 
court  or  other  tribimal  or  to  amither 
party  before  such  tribunal  when: 

(a)  HHS,  or  any  component  diereoc  or 

(b)  Any  HHS  employee  in  his  or  her 
offidal  capacity;  or 

(c)  Any  HHE  employee  in  his  or  her 
individual  capacity  where  the 
Department  oi  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  die 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal  or  die  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  government  party, 
provided,  however,  that  in  such  case, 
HHS  determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(16)  Senior  citizen  volunteers  woiking 
in  the  intermediaries  and  carriers' 
offices  to  assist  Medicare  beneficiaries' 
in  response  to  beneficiaries  requests  for 
assistance. 

(17)  A  contractor  working  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  woriiers' 
compensation  programs  are  liable. 

(18)  State  and  other  governmental 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  workers' 
compensation  payments  are  made 
where  Medicare  has  emmeously  paid 
and  workers'  compensation  programs 
are  Uable. 

(19)  Release  information,  without  the 
beneficiary's  authorization  to  insurance 
companies,  self-insurers,  Health 
Maintenance  Organizations,  midtiple 
employer  trusts  and  other  groups 
provi^ng  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  this  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

b.  To  utilize  die  information  solely  for 
the  purpose  of  processing  die  identified 
indrvicbal's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

(20)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing. 
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modifying  and/or  manipulatiBg  ADP 
software.  Data  woald  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(21)  To  an  agency  of  a  State 
Government,  or  established  by  State 
law,  for  purposes  of  determining 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained: 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  of 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  imless  the  data  are 
provided  in  individually  identifiable 
form: 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished:  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosiue  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  distruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information: 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual: 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earfiest  opportunity 
consistent  with  the  purpose  of  the  audit; 
or 

(d)  Whe.n  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 


understanding  of  and  willingness  to 
abide  by  diese  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  date  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries):  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  of  HCFA  for  approval  prior 
to  publication. 

(22)  To  insurers,  underwriters,  third 
party  administrators,  self-insurers,  group 
health  plans,  employers,  health 
maintenance  organizations,  health  and 
welfare  benefit  funds.  Federal  agencies, 
a  State  or  local  government  or  political 
subdivision  of  either  (when  the 
organization  has  assumed  the  role  of  an 
insurer,  underwriter,  or  third  party 
administrator,  or  in  the  case  of  a  State 
that  assumes  the  liabiUties  of  an 
insolvent  insurer,  through  a  State 
created  insolvent  insurer  pool  or  fund), 
multiple-employer  trusts,  no-fault 
medical,  automobile  insurers,  workers' 
compensation  carriers  or  plans,  hability 
insurers,  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  USC  1395y(b),  or 
any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (A)  an 
individual's  right  to  any  such  benefit  or 
payment  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  payment  (for 
example,  a  State  Medicaid  Agency, 
State  Workers'  Compensation  Board,  or 
Department  of  Motor  Vehicles)  for  the 
purpose  of  coordination  of  benefits  with 
the  Medicare  program  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  USC 
1395y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Beneficiary  Name 

•  Beneficiary  Address 

•  Beneficiary  Health  Insurance  Claim 
Numl>er 

•  Beneficiary  Social  Secnrity  Number 

•  Beneficiary  Sex 

•  Beneficiary  Date  of  Birth 

•  Amount  of  Medicare  Conditional 
Payment 

To  administer  the  Medicare 
Secondary  payer  provisions  at  42  USC 
1395y(b)  (2).  (3),  (4)  more  effectively, 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  types  of  information  from 
insurers,  underwriters,  third  party 
administrators,  self-insureds,  etc.: 


•  Subscriber  Name  and  Address 

•  Subscriber  Dale  of  Birth 

•  Subscriber  Social  Security  Number 

•  Dependent  Name 

•  Dependent  Date  of  Birth 

•  Dependent  Social  Security  Number 

•  Dependent  Relationship  to  Subscriber 

•  Insurer/Underwriter/TPA  Name  and 
Address 

•  Insurer/Underwriter/TPA  Group  Number 

•  Insurer/Underwriter/TPA  Group  Name 

•  Prescription  Drug  Coverage 

•  Policy  Number 

•  Effective  Date  of  Coverage 

•  Employer  Name,  Employer  Identification 
Number  (EIN)  and  Address 

•  Employment  Status 

•  Amounts  of  Payment 


To  administer  the  Medicare 
Secondary  payer  provision  at  42  USC 
1395y(b)(l)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liabiUty  insurers,  no-fault  and 
automobile  medical  policies  or  plans, 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address 

•  Beneficiary's  Date  of  Birth 

•  Beneficiary's  Social  Security  Number* 

•  Name  of  Insured* 

•  Insurer  Name  and  Address 

•  Type  of  coverage;  automobile  medical, 
no-fault,  liability  payment  or  workers' 
compensation  settlement 

•  Insured's  Policy  Number 

•  Effective  Date  of  Coverage 

•  Date  of  accident  injury  or  illness 

•  Amount  of  payment  under  liability,  no- 
fault  or  automobile  medical  policies,  plans, 
and  workers  compensation  settlements. 

•  Employer  Name  and  Address  (Woriiers' 
Compensation  only) 

•  Name  of  insureid  coidd  l>e  the  driver  of 
the  car,  a  business,  the  beneficiary  (i.e.,  the 
name  of  the  individual  or  entity  which  carries 
the  insurance  policy  or  plan). 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordmation  of  benefits 
with  the  Medicare  program  in 
accordance  with  42  USC  1395y(b): 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  between  the 
recipient  organization  and  the  Medicare 
program.  The  agreement  would  allow 
the  entities  to  use  the  information  to 
determine  cases  where  they  have 
primary  responsibility  for  payment  or 
cases  where  Medicare  has  primary 
responsibility  for  payment.  Examples  of 
prohibited  uses  would  include  but  are 
not  limited  to;  creation  of  a  mailing  list 
sale  or  transfer  of  data. 


To  achniniater  tfie  MSP  proviskMU 
more  effectively,  HCFA  may  receive  er 

disclose  the  following  types  of 
information  fHmi  or  to  entities  inchiding 
fttsurers,  underwriters,  third  party 
administrators  (TPAs),  and  self-insured 
plans,  concerning  potentially  affiected 
individuals: 

•  Subscriber  Health  tesuranca  Claim 
Number 

•  Dependent  Name 

•  Funding  arrangements  of  employer 
group  health  plans,  for  example,  contributory 
or  non-contribaiory  plan,  self-insnred.  re- 
insured, HMO.  TPA  insurance 

•  Claims  payment  inforroatioR,  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  the  insurer  or  payer 

•  Dates  of  employment  including 
teimination  date,  if  appropriate 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years 

•  Employment  status  of  subscriber,  for 
example  full  of  part  time,  self  employed 

(23)  To  the  Internal  Revenue  Service 
for  the  application  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C  1395y(b). 

POLICIES  AND  PMCncn  TOR  tTORINO, 
fWniKVINO,  AeecSSMO,  RETAIMNa,  AND 
OiSPOSmO  Of  RCCOROS  M  THC  svsiui: 

storaqe: 

Records  meintained  on  paper  forms, 
magnetic  tape  and  microfilm. 

RrnuEVika&mr: 

The  system  is  indexed  by  health 
insurance  claim  number.  Tlie  record  is 
prepared  by  the  hospital  or  other 
provider  with  identifying  information 
received  from  the  beneficiary  to 
establish  eligibility  for  Medicare  and 
document  and  support  payments  to 
providers  by  the  intermediaries.  The  bill 
data  are  forwarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy, 
Baltimore.  Md..  where  they  are  used  to 
update  the  central  office  records. 

MnauAHOt: 

Disclosure  of  records  is  limited.  The 
file  area  is  closed  to  unauthorized 
personal.  Physical  safeguards  related  to 
the  transmission  and  reception  of  the 
data  between  Rockville  and  Baltimore 
are  those  requirements  established  by 
the  KiHS  ADP  Systems  Manual  Part  6. 


M I  IN  I  KM  AND! 

Records  are  dosed  oat  at  the  end  of 
the  calendar  year  in  which  paid,  held  2 
more  years,  transferred  to  the  Federal 
Records  Center  and  destroyed  after 
another  6  years.  ' 


tVSmS  ■M«aBl(S)  JMD  i 

Healtfi  Care  Financing  Administration 
Director.  Division  of  Provider 
Procedures,  6325  Security  Boulevard. 
Baltimore.  MD  21207. 

NOrmCATKNIMOCCOUIIK 

Inquiries  and  requests  for  systems 
records  should  be  addressed  to  the 
social  security  office  nearest  the 
requester's  residence,  the  appropriate 
intermediary,  the  HCFA  Regional  Office, 
or  to  the  system  manago*  named  above. 
The  individual  should  fiimish  his  or  her 
health  insurance  number  and  name  as 
shown  on  social  security  records.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

ReCORO  ACCESS  MOCBOUHI. 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought 

CONTCSTINO  RECORD  PROCSIMMBS: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  infonnation  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 

RECORO  SOURCE  CATEGORIES: 

The  identifying  information  contained 
in  these  records  is  obtained  by  the 
provider  bam  the  individual  or,  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
The  medical  information  is  entered  by 
the  provider  of  medical  services. 

SYSTEMS  EXEMTTED  FROM  CERTAIN 
PROVISiONS  or  THE  ACT: 

None. 
Appendix  A.  Haalth  insuiance  CUIbh 

Medical  records  are  maintained  at  the 
HCPA  Central  Office  (see  section  1  below  for 
the  address).  Health  insurance  records  of  die 
Medicare  program  can  also  be  accessed 
through  a  representative  of  the  HCFA 
Regional  Office  (see  section  2  below  tor 
addresses).  Medicare  claims  records  are  also 
maintained  by  private  insurance 
organizations  who  share  in  administering 
provisioiis  of  the  health  insurance  program. 
These  private  insurance  organizations, 
referred  to  as  cairieis  and  intemediaries.  are 
under  contract  to  tbc  Health  Care  Financing 
Administration  and  the  Social  Security 
Adminislmtion  to  pmfmm  specific  tadcs  in 
the  Medicare  program.  See  section  3  lielow 
for  addresses  for  intcnnediaries  and  section  4 
addresses  for  carriers. 


1.  Central  OfRce  Addrenes: 

Boreao  of  Program  Operations.  HCFA  6325 
Security  Boulevard.  Baltimore,  Marylaad 
21207.  Office  Hours:  &15-<:45. 

Bureau  of  Data  Managemcat  and  Strategy. 
HCFA.  Office  of  Health  Program  Systeais, 
Room  1705.  Equitable  Buikfiag.  6325 
Security  Boulevard.  Baltimore,  Maryland 
21207.  Office  Hows:  8:15-4:45. 

2.  HCFA  Regioaal  Office  Adihcsses: 

BOSTON  REGION— GonnecticBt  Maine, 
Massaaraaetts,  New  Hampshire,  Rhode 
Island,  Vennont 
)ohn  F.  Kennedy  Federal  Building,  Room 

1211,  Boston,  Massachusetts  02203. 

Office  Hours:  8:30-9Kn 
NEW  YORK  REGION— New  Jersey.  New 
Yoric,  Puerto  Rico,  Virgin  Islands 
26  Federal  Plaza — Room  715,  New  York, 

New  York  10007.  Office  Hours:  &aO-&aO 
PHILADELPHIA  REGION-^elaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia.  West  Virginia 
P.O.  Box  8460,  FliUade^hia.  Peniuylvania 

19101.  Office  Hours:  8:30-5:00 
ATLANTA  REGION— Alabama.  North 
Carolina,  South  Carolina,  Florida,  Georgia. 
Kentucky,  Mississippi.  Tennessee 
101  Marietta  Street  Suite  702.  Atlanta, 

Georgia  30223.  Office  Hours:  8:30-4^0 
CHICAGO  REGION— Illinois.  Indiana, 
Michigan,  Minnesota,  Ohio,  Wisconsin 
Suite  A— 824,  Chicago,  Ulinois  60604.  Office 

Hours:  8:15-4:35 
DALLAS  REGION— Arkansas.  Lonisiana, 
New  Mexico,  Oklahoma,  Texas 
1200  Main  Tower  Building.  Dallas,  Texas. 

Office  Hoars:  8:30-4:30 
KANSAS  CITY  REGION-towa.  Kansas. 
Missouri.  Nebrarica 
New  Federal  Office  Baikling.  601  East  12th 

Street — Room  436,  Kansas  City.  Missouri 

64106.  Office  Hours:  8:30-4:45 
DENVER  REGION— Colorada  Montana, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming 
Federal  Office  Building.  1961  Stout  St— 

Room  1185,  Denver.  Colorado  80294. 

Office  Hours:  8:30-4:30 
SAN  FRANCISCO  REGION— American 
Samoa,  Arizona,  California.  Guam,  Hawaii, 
Nevada 
Federal  Office  Building,  10  Van  Ness 

Avenue,  20th  Floor,  San  Francisco, 

California  94102.  Office  Hours:  8:30-4«) 
SEATTLE  REGION— Alasks,  Idaho,  Oregon, 
Washington 
1321  Second  Avenue— Room  815.  Mail  Stop 

211,  Seattle,  Washington  98101.  Office 

Hours:  8:30-4:30 

3.  Intermediary  Addresses  (Hospital 
Insurance): 

Medicare  Coordinate,  Blue  Cross/Bhie  Shield 

of  Alabama,  450  Riverchase  Parkway  East 

Birmingham,  Alabama  35288 
Medicare  Coordinator,  Blue  Cross  of  Aitama. 

Inc^  P.O.  Box  13466,  Phoenix.  Arizona 

85002 
Medicare  Coordinatar.  Arkansas  Bine  Cross/ 

Blue  ShiekL  Inc.  601  Gaines  Stieet,  Little 

Rode  Arkansas  72203 
Medicare  Coordinatar.  Bhie  Chws  of 

Sondiera  California.  PX).  Bm  700080,  Vaa 

Nuys,  California  91470 
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Medkan  CoonUnator.  Vbm  Cnu  of 
Nordien  California.  1960  Franklin  Street. 
Oakland.  California  94660 
Medicare  Coordinator.  Kaaier  Foundation 
Health  Han.  Inc.  1960  Webster  Street. 
Room  310A.  Oakland.  CalifbmU  94612 
Medicare  Coordinator,  Rocky  Mountain 
Hoepital  and  Medical  Service,  700 
Broadway,  Denver,  Colorado  80203 
Medicare  Administrator,  Aetna  Life  k 
Casualty,  ISl,  Farmington  Avenue 
Hartford.  Connecticut  081S6 
Medicare  Coordinator,  Blue  Cross/Blue 
Shield  Connecticut  970  Bassett  Rd.  North 
Haven.  Connecticut  06473 
Medicare  Administrator,  Travelers  Ins.  Co.. 
One  Tower  Square.  Hartford,  Connecticut 
06115 
THage.  be.  719  Middle  Street  Kistol. 

Connecticut  00019 
Medicare  Coordinator.  Blue  Cross/Blue 
Shield  of  Delaware,  Inc.  201  West  14th 
Street  Wilmington.  Delaware  19609 
Medicare  Coordinator,  Group 
Hospitalization.  Inc.  550 12th  Street  S.W.. 
Washington.  D.C  20024 
Medicare  Coordinator,  Blue  Cross  of  Florida, 
Inc  P.O.  Box  1796,  Jacksonville,  Florida 
32201 
Medicare  Coordinator,  Blue  Cross  of 
Geor^/Coiumbus,  P.O.  Box  7368, 
Columbus,  Georgia  31906 
Medicare  Coordinator.  Blue  Cross  of 
Georgia/ Atlanta.  P.O.  Box  4445,  AdanU, 
Georgia  30302 
Medicare  Coordinator,  Hawaii  Medical 
Service  Association,  P.O.  Box  86a 
Honohilu,  Hawaii  96806 
Medicare  Coordinator,  Blue  Cross  of  Idaho, 

Inc..  P.O.  Box  748a  Boise,  Idaho  83707 
Medicare  Coordinator,  Health  Care  Service 
Corp.,  233  North  Michigan  Avenue, 
Chicago,  Illinois  80601 
Medicare  Coordinator,  Mutual  Hospital 
Insurance,  Inc.,  120  West  Market  Street 
Indianapolis.  Indiana  46204 
Medicare  Coordinator,  Blue  Cross  of  Iowa, 
Ruan  Building.  636  Grant  Avenue,  Station 
28.  Des  Moines,  Iowa  50307 
Medicare  Coordinator,  Blue  Cross  of  Western 
Iowa  and  S.  Dakota,  Third  and  Pierce 
Street  Sioux  City,  Iowa  51102 
Medicare  Administrator,  Kansas  Hospital 
Service  Association.  Inc..  P.O.  Box  239, 
Topeka,  Kansas  86601 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Kentucky,  Inc.,  9901  Linn  Station 
Road,  LouisviUe,  Kentucky  40223 
Medicare  Coordinator,  Louisiana  Health 
Service  and  Indemnity  Company,  2718A 
Wooddale  Blvd.,  Baton  Rouge,  Louisiana 
70605 
Medicare  Coordinator,  Associated  Hospital 
Service  of  Maine,  110  Free  Street  Portland, 
Maine  04101 
Medicare  Coordinator.  Maryland  Hue  Cross, 
Inc  700  East  )oppa  Road,  Baltimore. 
Maryland  21204 
Medicare  Coordinator.  Part  A.  Blue  Cross  of 
Mass.,  Inc.,  100  Summer  Street  Boston. 
Massachusetts  02106 
Medicare  Coordinator,  Blue  Cross  of 
Michigan.  600  Lafayette  East  Detroit 
Michigan  48228 
Medicare  Coordinator,  Blue  Cross  of 
Minnesota.  3535  Kue  Cross  Road,  St  Paul, 
Minnesota  55765 


Medicare  Coordinator,  Blue  Cross  of  Miss., 
P.O.  Box  1043,  laokson.  Mississippi  39206 
Medicare  Coordinator,  Blue  Cross  Hospital 
Service  of  Missouri,  4444  Forest  Park 
Boulevard.  St  Louis,  Missouri  63106 
Medicare  Coordinator,  Blue  Cross  of 
Montana.  P.O.  Box  5017,  Great  Falls. 
Montana  59403 
Medicare  Coordinator,  Mutual  of  Omaha  Ins. 
Co.  Box  45a  Downtown  Station.  Omaha. 
Nebarska  68101 
Medicare  Coordinator,  Blue  Cross  of 
Nebraska,  P.O.  Box  324a  Main  Post  OfBce 
SUtion,  Omaha,  Nebraska  68103 
Medicare  Coordinator,  New  Hampshire 
Vermont  Health  Service,  2  Pillsbuiy  Street 
Concord,  New  Hampshire  03306 
Medicare  Coordinator,  Hospital  Service  Plan 
of  New  Jersey,  33  Washington  Street, 
Newaric  New  Jersey  07102 
Medicare  Coord^tor,  Prudential  Ins.  Co.  of 
America,  Drawer  471, 1  Millvelle,  New 
Jersey  06332 
Medicare  Coordinator,  New  Mexico  Blue 
Cross  Inc  12800  Indiana  School  Rd.,  N.E., 
Albuquerque  New  Mexico  87112 
Medicare  Coordinator,  B/C-B/S  of  New 
York,  622  Third  Avenue,  New  York.  New 
York  10017 
Medicare  Coordinator,  North  Caroline  B/C- 
B/S,  P.O.  Box  2291,  Durham,  North 
Carolina  27702 
Medicare  Coordinator,  Blue  Cross  of  North 
DakoU,  4510 13th  Avenue,  S.W..  Fargo. 
North  Dakota  58121 
Medicare  Coordinator.  B/C  of  N.W.  Ohio, 

P.O.  Box  943,  Toledo,  Ohio  43601 
Medicare  Coordinator,  B/C  of  N£.,  Ohio, 
2086  East  Ninth  Street  Cleveland,  Ohio 
44115 
Medicare  Coordinator,  Hospital  Care 
Corporation,  1851  William  Howard  Taft 
Road,  Cincinnati,  Ohio  45206 
Medicare  Coordinator,  Nationwide  Mutual 
Insurance  Co.,  P.O.  Box  1625,  Columbus, 
Ohio  43216 
Medicare  Coordinator,  B/C  of  Central  Ohio, 

P.O.  Box  ie52a  Columbus.  Ohio  43216 
Medicare  Coordinator,  Blue  Cross  of 
Oklahoma,  1215  South  Boulder,  Tulsa, 
Oklahoma  74119 
Medicare  Coordinator,  Northwest  Hospital 
Service,  P.O.  Box  1271,  Portland.  Oregon 
97201 
Medicare  Coordinator,  Blue  Cross  of  Greater 
Philadelphia,  1333  Chestnut  Street 
Philadelphia,  Pennsylvania  19107 
Medicare  Coordinator,  Blue  Cross  of  Western 
Pennsylvania.  One  Smithfield  Street 
Pittsburgh.  Pennsylvania  15222 
Medicare  Coordinator,  B/C  of  N.E. 
Pennsylvania,  70  North  Main  Street 
Wilkes-Barre,  Pennsylvania  18711 
Medicare  Coordinator,  Hospital  Service  Plan 
of  Lehii^  Valley,  1221  HamUton  Street 
Allentown.  Pennsylvania  18102 
Medicare  Coordinator,  Capital  Blue  Cross, 
100  Pine  Street  Harrisburg,  Pennsylvania 
17101 
Cooperative  de  Seguros  de  Vida  de  Puerto 
Rico,  Gi>.0.  Box  342a  San  Juan.  Perto  Rico 
00936 
Blue  Cross  of  Rhode  Island.  444  Westminster 

Mall,  Providence.  Rhode  Island  02901 
Medicare  Coordinator,  Blue  Cross  of  S.C., 
Columbia.  South  Carolina  29219 


Medicare  Coordinator,  Blue  Cross  of 

Tennessee,  Blue  Cross  Bldg.,  Chattanooga, 

Tennessee  37402 
Medicare  Coordinator,  Group  Hospital 

Service,  Inc  P.O.  Box  2214a  Dallas,  Texas 

75222 
Medicare  Coordiantor,  B/C  of  Utah.  P.O.  Box 

3027a  Medicare  A.  Salt  Lake  City,  Utah 

84130 
Medicare  Coordinator,  B/C  of  S.W.  Virginia, 

P.O.  Box  13047,  3959  electric  Rd.,  Roanoke, 

Virginia  24045 
Medicare  Coordinator,  Blue  Cross  of  Virginia, 

P.O.  Box  27401,  Richmond,  Virginia  23261 
Medicare  Coordinator,  B/C  of  Washington/ 

Alaska,  Inc.,  15700  Dayton  Avenue,  North. 

P.O.  Box  327,  Seattle,  WasUngton  80111 
Medicare  Coordinator,  Paricersburg  Hosp. 

Serv.,  Inc.,  P.O.  Box  194a  Paricersburg, 

West  Virginia  26101 
Medicare  Coordiantor,  Blue  Cross  Hospital 

Service  Inc,  P.O.  Box  1353,  City  Center 

West  Charleston,  West  Virginia  25325 
Medicare  Coordinator,  Blue  Cross  of 

Northern  West  Virginia  Inc.,  20th  and 

Chaplin  Streets,  Wheeling.  West  Virginia 

28003 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  United  of  Wisconsin.  Milwaukee, 

Wisconsin  53201 
Medicare  Coordinator,  Blue  Cross/fflua 

Shield  of  Wyoming,  P.O.  Box  226a 

Cheyenne,  Wyoming  8200 
Health  Care  Financing  Administration, 

Bureau  of  Program  Operations,  Office  of 

Prepaid  Operations  Staff,  6325  Security 

Boulevard,  Baltimore,  Maryland  21207 
Railroad  Retirement  Board.  844  Rush  Street 

Chicago,  Illinois  60611 

Medicare  Carriers 

Medicare  Coordiantor,  Blue  Cross  and  Blue 

Sbie\d  of  Alabama,  450  Riverchase 

Parkway  East  Birmingham,  Alabama  35298 
Vice  President  for  Medicare  and  Medical 

Services.  Arkansas  Blue  Cross  and  Blue 

Shield,  Inc..  601  Gaines  Sti«et  Littie  Rock. 

Arkansas  72203 
Medicare  Coordinator.  California  Physicians 

Service  (d/b/a  Blue  Shield  of  California), 

P.O.  Box  7013,  No.  2  Northpoint  San 

Francisco,  California  94120 
Medicare  Coordinator,  Transamerica 

Occidental  Life  Insurance  Company,  P.O. 

Box  54905  Terminal  Annex,  Los  Angeles, 

California  90054 
Assistant  Vice  President  Rocky  Mountain 

Hospital  and  Medical  Service  (d/b/a  Blue 

Cross  and  Blue  Shield  of  Colorado),  700 

Broadway,  Denver,  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co., 

One  Tower  Square,  Hartford,  Connecticut 

06183 
Medicare  Administrator,  Aetna  Life  ft 

Casualty,  151  Farmington  Avenue, 

Hartford,  Connecticut  06156 
M^care  Coordinator,  Blue  Cross  and  Blue 

Shielf  of  Florida,  Ina,  P.O.  Box  179a 

Jacksonville,  Florida  32231 
Health  Care  Service  Corporation,  233  North 

Michigan.  Chicago,  Illinois  80601 
Associated  Insurance  Companies,  Inc  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

8320  Craig  Street  Suite  lOa  Indianapolis, 

Indiana  46250-0453 


Assiatant  Bxac«Uva  Diractor,  Bhw  Shield  of 

Iowa,  Ruan  HBihHng,  638  Gtaad  Avemie, 

Station  2a  Daa  Moines,  iowa  50X» 
Medicare  AsaMaat  Blua  Ooas  and  Blue 

Shield  of  Kansas.  Inc  P.O.  Box  239, 

Topeka.  Kansas  66601 
Blue  Cross  and  Blue  Shield  of  Kentucky,  Inc 

100  East  Vfaie  Street  6th  Floor,  Lexhigton. 

Kentncky  40617 
Medicare  Coordinator,  Bhic  Cross  and  Blue 

Shield  of  Maryland.  Inc  700  E.  Joppa  Road, 

Baltimore,  Muyland  21204 
Medicare  Coordinator,  Part  B,  Blue  Shield  of 

Massachusetts,  Inc  100  Snanner  Street 

Boaton,  MaasBchusetts  02110 
Assistant  Vice  President  Goverament  Affairs 

Department  Blue  Cross  and  Kue  Shield  of 

Michigan,  600  Lafayete  East  Detroit 

Michigan  46228 
Blue  Cross  and  Blue  Shidd  of  Minnesota, 

P.O.  Box  64357, 3535  Blue  Croae  Road.  St 
-    Paul.  Minnesota  55164 
Vice  President  Government  Programa,  Blua 

Cross  and  Blue  Shield  of  Kansas  City,  P.O. 

Box  160,  Kansas  City,  Missouri  64141 
Director,  MedicBre  Admfaiistration.  General 

American  Life  Insurance  Co.,  P.O.  Box  SOS, 

St  Louis,  Miaouri  63166 
Blue  Croaa  and^ne  ShieU  of  Montana,  Inc 

P.O.  Box  43aa  404  Fuller  Avenue,  Henena. 

Montana  50S01 
Medicare  Coordiantor,  Prudential  Insurance 

Co.  of  America,  Tri-City  OfBca  Drawer  471, 

Millville,  New  Jersey  06332 
Director  of  Medicare  Part  B,  Blua  Shield  of 

Western  New  York,  Inc  298  Main  Street 

Buffalo.  New  York  14202 
Medicare  Coordinator.  Croup  Health 

Insurance,  lac  330  West  42nd  Street  New 

YOTk.  New  Yoric  10036 
Medicare  Coordinator,  Empire  Blue  Cross 

and  Blue  Shield,  622  Third  Avenue,  New 

York,  New  York  10017 
Medicare  Coordhurtor,  EQUICCW,  Inc  1285 

Avenae  of  the  Americaa,  New  Yorii,  New 

York  10019 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  North  DakoU,  4510 13th  Avenue, 

S.W..  Fargo,  North  Dakota  58121 
Medicare  System  and  Processing  Division. 

Nationwide  Mutual  bisarence  Company, 

P.O.  Box  ISTSa  Cohnnbua,  Ohio  43216 
Medicare  Coordinator.  Pennaylvania  Blue 

Shield,  P.O.  Box  6a  Camp  HiU. 

Pennsylvania  17011 
Chief,  Internal  Operations,  Sequros  de 

Servicio  de  Sahid  de  Puerto  Rico  00936- 

3628 
Medicare  Coordinator,  Nue  Cross  and  Bhie 

Shield  of  Rhode  Iriand.  444  Westminister 

Mall,  Providence,  Rhode  Island  02901 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  South  Carolina,  Fontaine 

Business  Center,  300  Arbor  Lake  Drive, 

Suite  1300,  Columbia,  South  Carolina  29223 
Blue  Cross  and  Bhie  Shield  (rf  Texas,  Inc  901 

Sontii  Central  Expressway,  P.O.  Box 

833815,  Richardson.  Texas  75063-3815 
Manager,  Part  B,  Blue  Cross  and  Bhie  Shield 

of  Utah,  P.O.  Box  3027a  2465  Pkriey's  Way, 

Salt  Lake  City.  Utah  84130 
Assistant  Administrator,  Washington 

Physicians  Service,  4th  and  Battery 

BuiMing,  2401 4A  Avenue,  Sih  Floor, 

Seatde.  Washington  96121 
Director,  Medicare  Claims  Department 

Wisconsin  Hiysidans'  Service  Insurance, 


Corp.,  1717  West  Ikoadwajr,  Monana. 
Wisconsin  53713  / 

[FR  Doc  90-21234  Hied  9-10-40: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AA320-00-4212-021 

Information  Collection  SutMnittad  to 
ttie  Offlca  of  Management  and  Budget 
(0MB)  for  Review  Under  ttie 
Papenivork  Reduction  A^ 

The  proposal  for  the  collectioa  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwoiic  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Qearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau's  clearance  office  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Pro)ect  (1004- 
0012),  Washington,  DC  20503,  telephone 
202-395-7340. 

Title:  Recreaticm  and  Public  Purposes 
Act.432CFRZ74a 

OMB  approval  namber  1004-0012. 

Abstract-  Respondents  supply 
information  and  data  describing  the 
lands  requested,  the  proposed  use  of  the 
lands,  applicant  qualifications,  and 
detaUed  plans  concerning  project 
development  and  management  This 
information  allows  the  Bureau  to 
determine  if  the  appUcant  and  proposed 
use  meet  the  requirements  of  the 
Recreation  and  Public  Purposes  Act  of 
1926,  as  amended. 

Bureau  form  number:  2740-1. 

Frequency:  Occasionally. 

Description  of  respondents:  State  and 
local  govenuneats  and  nonprofit 
organizations. 

Estimated  completion  time:  47  hours. 

Annual  responses:  70. 

Annual  burden  hours:  3,290. 

Bureau  Clearance  Officer  (Alternate) 
Gerri  Jenkins.  202-65a-«853. 

Dated:  July  2, 1990. 
oiHy  R.  TafHpletwti 

Acting  Atsistant  Director  for  Land  and 
Renewable  Resources. 
(FR  Doc.  90-21237  FQed  9-10-60;  8:45  am] 
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[AZ-e2(MXM212-13;  PHX  08032S] 

Arizona;  Reconveyed  l.and 
Entry  In  MaricofM  Courtly 

September  S,  1900. 

AQBICV:  Biueau  of  Land  Manageiaent, 
Interior.  •♦ 

ACTION:  Notice  of  reconveyed  land 
opened  to  entry. 

•UMMARV:  This  action  will  open  320 
acres  of  reconvesred  land  in  Maricopa 
County  to  State  Idemnity  Selection 
Application. 

EFFEcmrs  date:  September  11. 1990. 

FOR  FURTHBI  WrOMIATlOW  CONTikCT: 
Angela  MogeL  BLM  Arizona  State 
Office,  P.O.  Box  16563,  Phoenix,  Arizona 
85011,  (602)  640-5534. 

SUPPI.EMENTARY  INFORMATION:  Oo 

September  27, 1948,  as  authorized  tmder 
Sec  8  of  the  Act  of  June  28. 1934  (48  Stat 
1269),  as  amended,  the  United  States 
acquired  the  following  land: 

Gila  and  Salt  Riw  Meridao,  Arisooa 

T.3N.,R.6W„ 
Sec.  3a  NVt. 
Containing  320  acres  in  Maricopa  County. 

The  land  described  above  has  been 
determined  suitable  for  disposal  by 
State  Indemnity  Selection,  as  provided 
by  the  Arizona-New  Mexico  Enabling 
Act  of  June  20. 1910  (36  Stat  557).  as 
amended.  The  land  will  continue  to  be 
segregated  from  settlement  sale, 
location,  or  entries  under  the  public  land 
laws.  The  mineral  estate  was  not 
reconveyed  with  the  surface  estate  and. 
therefore,  will  not  be  subject  to  entry 
under  the  United  States  Mining  or 
Mineral  Leasing  Laws. 
Mary  Jo  Yoas, 

Chief,  Branch  of  Lands  Operations. 
[FR  Doc.  90-21247  Filed  9-10-90;  6:45  am] 
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[UT-020-00-4212-13:  U-«5686] 

Salt  Lake  District;  ReaKy  Action; 
Excfwnge  of  Lands  In  Utah  County,  UT 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action,  bureau 
motion  exchange  of  lands  in  Utah 
County. 

summary:  The  following  described  land 
has  been  determined  to  be  suitable  for 
disposal  by  exchange  under  the 
provisions  of  sacticm  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat  2743)  and  43  CFR  part 
2200: 
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UMI 


T.  8  a.  a  3  W..  SUM: 
S«:lion1:  Lot  2  (40  ac.).  M  3  (40  ac) 
too    4    (40.58    ac.).    SWKNWM. 

WVkSW^ 

SMiion  11:  EHEH 

SwAm    12    WVtWH.    SEMSWM. 


SWKSEM- 


Sacton  1%  NWMCK.  NV%NWt4 

Sadion  14:  NEHNEM 

Saclion  23:  UK  8  (39.58  ac).  M  » 

(38.74  ac)  and  M  16  0848  ac)  — 

SadHon  24:  WHSWH 

Sadton  25:   SEWSEW.   NEKSWM. 

SEVkNWK 


In  exchange  for  these  lanctB,  the 
United  States  witt  acquire  the 
following  described  lands 
from  ^aniy  R.  Smith  and 
Steven  G.  Smith. 


T.  8  $..  R.  2  W..  SLM: 
Section  31:  Lot  3  (40.22  ac),  lot  4 
(40.08  ac).... 


T.  9  a.  a  2  W.  SUM 
Sadion  6:  Lot  1  (39.79  ac).  lot  2 
(39.85  ac).  lot  3  (39.91  ac).  lot  4 
(39.98    ac).    lot    5    (19.97    ac). 

SEViNEVi.  SEVd.  SV^NEW 

T.  8  &,  R.  3  W.,  SLM: 

Sadion  36:  SVi,  NW\4 

Sadion    26:     SWV^SEV^,    EMSEM 
SHV, 


240.58 
180.00 

240.00 

120.00 

40.00 

119.00 
80.00 

120.00 


1.119.58 


80J0 

479.50 

480.00 

60.00 


1.099.80 


The  purpose  of  this  exchange  is  to 
facilitate  the  management  and  access  of 
the  Bureau  of  Land  Management's  Ten 
Mile  Pass  Grazing  Unit  It  will  also  be  of 
equal  benefit  to  the  applicant  in  making 
better  use  of  their  private  land.  The 
exchange  will  create  a  more  logical  and 
efficient  land  pattern  and  eliminate 
isolated  tracts.  The  public  interest  will 
be  served  by  completing  the  exchange. 

The  valties  of  the  lands  to  be 
exchanged  are  approximately  equal. 
Final  equalization  of  value  will  be  made 
after  the  final  appraisal  has  been 
completed. 

The  mineral  rights  will  not  be 
exchanged  because  the  applicant  does 
not  own  the  minerals  on  the  offered 
land.  The  mineral  rights  will  be  reserved 
on  those  lands  leaving  public  ownership. 

Publication  of  this  notice  segregates 
the  public  lands  from  the  operation  of  all 
other  public  land  laws,  including  the 
general  mining  laws  for  a  period  of  one 
year  from  the  date  of  the  first 
publication. 

Further  information  concerning  this 
exchange  is  available  for  review  at  the 
Salt  Lake  District  Office. 

For  a  period  of  45  days  fit>m  the  date 
of  first  publication  interested  parties 


may  submit  comments  to  tiie  Salt  Lake 

District  Office,  2370  South  2300  West 

Salt  Lake  City,  Utah  84119. 

DeanaRZaOar. 

Salt  Lake  District  Manager. 

[FR  Doc  90-21245  FUed  9-10-9D;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[332-2961 

lea  Hockey  Panta  and  Monofliamant 
Polyurathana  Yama:  ProbaMa 
Economic  Effect  of  Elimination  of  UJS. 
Tarlffa  Undw  ttia  United  Stataa- 
Canada  Fr— -Trade  Agraamant 

AOCNCV:  International  Trade 

Commission. 

action:  Institution  of  investigation  and 

scheduling  of  hearing. 


r.  Following  receipt  on  August 
21, 199a  of  a  request  from  the  U.S.  Trade 
Representative  (USTR)  pursuant  to 
autiiority  delegated  by  the  President,  the 
(Commission  instituted  investigation  No. 
332-296  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1332(g))  to  advise 
the  President  with  respect  to  ice  hockey 
pants  and  monofilament  polyurethane 
yams  classified  under  the  subheadings 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  contained  in 
USTR's  Federal  Register  notice  of 
August  24, 1990  (55  FR  34783),  of  its 
judigment  as  to  the  probable  economic 
effect  of  the  immediate  elimination  of 
the  U.S.  tariff,  under  the  United  States- 
Canada  Free-Trade  Agreement,  on 
domestic  industries  in  the  United  States 
producing  like  or  directly  competitive 
products,  and  on  connsumers. 

The  USTR  has  asked  that  the 
Commission  provide  its  advice  by 
October  22. 1990. 
EFRCnvE  OATC  September  6, 1990. 

FOR  RIRTHER  INFORMATION  CONTACT: 

The  Project  Leader.  Kate  Bishop  (202- 
252-1494],  (General  Manufactures 
Division.  Office  of  Industries,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436.  For 
information  on  legal  aspects  of  the 
investigation  contact  William  Gearhart 
of  the  Commission's  Office  of  C}eneral 
Counsel  (202-252-1091).  The  media 
should  contact  Lisbeth  Godley,  Acting 
Director,  Office  of  Public  Affairs  (202- 
252-1822). 

Hearing  impaired  persons  can  obtain 
information  on  this  study  by  contacting 
our  TDD  terminal  on  (202-252-1810). 

Background:  According  to  the  VSTR, 


due  to  incomplete  infommtion  on  tfaa 
appropriate  tariff  classificatiiHi.  tariff 
negotiating  advice  was  not  obtained  on 
specific  tariff  subheadings  for  certain  ice 
hockey  pants  and  certain  monofilament 
polyurethane  yams.  Therefore,  these 
items  could  not  be  included  in  an 
agreement  with  the  Government  of 
Canada  in  1909,  concerning  accelerated 
tariff  elemination  under  the  FTA. 
According  to  USTR,  the  United  States 
and  Canada  agreed  in  substance  to  the 
acceleration  of  the  elimination  of  duties 
on  all  ice  hockey  pants  and  certain 
monofilament  polyurethane  yams  during 
those  negotiations. 

More  specifically,  the  USTR  requests 
that  the  Commission  provide  advice  as 
to  the  probable  economic  effect  of  tariff 
elimination  on: 

1.  Monofilament  yam.  solely  of 
polyurethane,  single,  untwisted,  not  on 
beams,  provided  for  in  subheadings 
3916.90.30  or  5404.10.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  and  in  subheading 
3916.90.90  or  5404.10.00  of  the  Customs 
Tariff  of  Canada. 

2.  Pants  and  shells  for  pants  for  use  in 
ice  hockey,  provided  for  in  subheadings 
6113.00.00, 6210.50.10,  or  6210.50.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  and  in  subheading 
6113.00.90  or  6210J0i)0  of  the  Customs 
Tariff  of  Canada. 

Written  Submissions:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation. 
Written  statements  should  be  received 
by  the  close  of  business  on  September 
20, 1990.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC 

By  order  of  the  Commission. 

Issued  September  7, 1990. 
Kanoeth  R.  MatoD, 
Secretary. 
[FR  Doc  90^21410  Filed  9-10-80;  8:45  am] 


DEPARTMEUr  OF  LABOR 

Otfloa  of  tlia  Sacralafy 

AQoncy  Raoocdkaapinf/Raportlni 
RaoulfMnanla  Under  Ratlaw  bv  the 
Office  of  MwaQamant  and  Bud9^ 
(0M8) 

Background:  The  Department  of 
Labor,  in  cagrying  out  its  lesponnbilities 
imder  the  PapeiwtHii  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Reoordkeeping/Reporting 
Requirements  Under  Review:  At 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  ((^ifB)  since 
the  last  list  was  publi^d.  The  list  will 
have  all  entries  grouped  into  new 
collectitMis,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entiy  may  contain  the  fdlowing 
informatioa: 


The  Agency  of  tfie  Department  issuing 
this  recordkeeping/reporting 
requirement 

'The  title  of  the  recordkeeping/ 
reporting  requirement 

The  0MB  and  Agency  identificatioa, 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  business  or 
oi^anizations  are  affected. 

As  estimate  of  die  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  N- 
1301,  Washington,  DC  20Z10.  Comments 
should  also  be  sent  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PW6A/VETS),  Office  of  Management 
and  Budget  room  3208.  Washinjgton.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  0MB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration, 

January  1991  Job  "Training  Supplement 

One-time, 

Individuals  or  hooseholds. 

57,000  resptmdents;  5.510  total  boors; 
avg  5  min  per  retpcnse;  no  forms.  The 
January  1991  Job  Training  Supplement 
will  collect  data  which  will  be  used  to 
assess  both  the  extent  of  job-related 
training  received  by  individuals  in  the 
workforce  and  their  training  needs. 

Revision 

ETA  Summaries— UI  Trust  Fund 

ActiviticB 
1205-0154:  ETA  2112. 8401. 8403. 8405, 

8413,  8414. 
MtHithly. 


Fofm  Hoi 


ETA  2112 
ETA  8401 
ETA  8403 
ETA  8405 
ETA  8413 
ETA  8414 


Affodad  public 


State/local  govacnmant- 
— do 


-do. 


-do., 


aanks- 
--.do. 


53 
53 
18 
53 
53 
53 


rraqywy 


Month^ . 
do._. 


-do- 


„.do 


30 
30 

SO 

so 

30 
30 


ETA  repfirt  8403  monitors  Reed  Act 
funds.  ETA  Reports  2112, 8401, 9405, 
8413,  and  8414  are  used  to  monitor 
Unemployment  Trost  Fmid  cash  flow, 
disbursement,  measure  cash 
management  performance  and  regulate 
balances  pertaining  to  unemployment 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  with 
State  government  accounting  systems. 

Signed  at  Woahington.  DC  this  6th  day  of 
Septemtier  ISSa 

PanlB.Lanin. 

Departmental  Clearance  Officer. 
(FR  Doc  Vi-nzsr  Rled  »-10-eO;  9M  am) 
1 COOC  «(1»-30-« 


Offica  Of  the  AsalstanI  Saeretary  for 
Vaterana'  Employmant  and  TraMng 

Sacrataiy  of  Labor'a  CommRtaa  on 
Vaterana' Employment,  Notica  of 
MeetinQi  ReachaduHnQ 

The  Secretary's  Committee  on 
Veterans'  Employment  was  established 
under  section  306,  title  lU,  Public  Law 
97-306  *^etaans  CompensatitHi. 
Education  and  Employment 
Amendments  of  19B2,"  to  bring  to  the 
attention  of  the  Secretary,  problems  and 
issues  relating  to  veterans'  emplojment 

This  notice  reschedules  the  meeting  of 
the  Secretary  of  Labor's  Committee  on 
Veterans'  Employment  Subcommittee 
on  Veterans'  Emplo^ent  and  Training 
Policy,  previoosly  pnblished  in  ttie 


Federal  Register  on  August  14, 1990, 
(55FR33184),  to  Tuesday,  September  25, 
199a  at  9  a  jn.  in  die  Secretary's 
Conference  Room  S-2508  of  the 
Department  of  Labor  Frances  Perking 
Building. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Robert  L  Jones,  Chairman. 
Subcommittee  on  Veterans'  Baployment 
andTrainmg  Policy,  AMVETS  National 
Headquarters,  4647  Forbes  Boulevard, 
Lanhain.  Kfl3  20706. 

The  primary  item  on  the  agenda  is  a 
continued  discussion  to  outline 
strategies  for  development  of  a  national 
veterans'  training  and  employment 
policy. 

The  public  is  invited. 


3737B 
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Signed  at  Waihingtoo.  DC  this  4th  day  of 
September  1990. 
Thooiaa  E.  ColBiM. 

Assistant  Secretary  for  Veteraiu' 
Employment  and  Training. 

(FR  Doc  90-21256  Filed  9-10-90;  8:45  am] 
■LUNQ  CODE  4S10-7»« 


itdcfvury  Of  Lanor  •  cuiiNiNitM  on 
Veterans'  Emptoynientp  MeetinQj 
neicheduBno 

The  Secretary's  Committee  on 
Veterans'  Employment  was  establishhed 
under  section  306,  title  III,  Public  Law 
97-306  "Veterans  Compensation. 
Education  and  Employment 
Amendments  of  \98Z,"  to  bring  to  the 
attention  of  the  Secretary,  problems  and 
issues  relating  to  veterans'  employment 

This  notice  reschedules  the  meeting  of 
the  Secretary  of  Labor's  Committee  on 
Veterans'  Employment  previously 
published  in  the  Federal  Register  on 
August  15, 1990  (55  FR  33390).  to 
Tuesday,  September  25, 1990  at  10  a.m. 
in  the  Secretary's  Conference  Room  S- 
2508  of  the  Frances  Perkins  Building. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Veterans'  Employment  and  Training, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW^  Washington, 
DC202ia 

The  agenda  items  includes  the  Bureau 
of  Labor  Statistics  Study  on  Vietnam 
Veterans  Employment  and  the 
Transition  Assistance  Program  for 
separating  servicemembers. 

The  public  is  invited. 

Signed  at  Washington.  DC  this  4th  day  of 
September,  19S0. 

Thomaa  E.  CoUbs. 

Assistant  Secretary  for  Veterans' 
Employment  and  Training. 

[FR  Doc.  90-21255  Filed  9-10-90: 8:45  am] 


Employinent  and  TraWnQ 


Office  of  Worfc-Basad  Learning; 
Federal  Committee  on  Apprenticeshif); 
PuMcMeeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-462;  5  U.S.  App.  1)  of  October  6, 
1972,  notice  is  hereby  given  diat  the 
Federal  Committee  on  Apprenticeship 
(FCA)  will  conduct  an  open  meeting  on 
September  27, 1990,  from  8:30  a.m.-4:30 
p.m.;  September  28,  from  8:30  a.m.-12 
noon  at  the  Frances  Perkins  Building. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
4215.  A,  B&C  Washington.  DC. 


The  agenda  for  the  meeting  will 
include: 

Thun/September  27 

8:30  a.m.  Welcome 
Swearing  in  Members 
Overview  of  Agenda 
Orientation  on  FCA — ^Administrative 

Considerations 
Election  of  Co- Vice  Chairpersons  for 

Employer  and 
Labor  Groups 

Discussion  of  the  Role  of  the 
Committee  Chair's  Plans  for 
Operation  of  FCA 
Report  to  the  FCA 

Discussion  of  issues  which  impact  on 
apprenticeship  system  and  its  future  role 
in  meeting  America's  needs  for  a  skilled 
woric  force: 

•  Overview  of  FCA  Role  in  Revising 
Apprenticeship  Regulations 

•  How  can  the  apprenticeship 
concept  be  broadened  to  all  industries? 

•  How  can  current  limitations  or 
barriers  in  terms  of  occupations  be 
overcome  for  the  expansion  of 
apprenticeship? 

•  What  should  the  Apprenticeship 
Community  do  to  reach  out  in  recruiting 
more  women  into  apprenticeship  and 
overcoming  existing  barriers? 

4  p.m.  Public  Comment 
4:30  p.m.  Recess  to  reconvene 
September  28  at  8:30  a.m. 

Note.  Lunch  will  be  taken  at  12  noon  to  1 
p.m. 

Fri.  September^ 

8:30  a.m.    RESUME  DISCUSSION  on 
the  issues  from  previous  day. 

•  How  can  apprenticeship  be  more 
effectively  linked  to  the  education 
system,  and  other  training  programs  at 
Federal  State,  and  local  levels? 

•  What  should  be  the  role  of 
government  in  an  expanded 
apprenticeship  system? 
Stmmiarization  by  Chairperson. 
Determine  date  for  next  meeting. 
12  Noon    Adjourn 

Discussion  of  agenda  items  may  be 
rescheduled  due  to  unforeseen  time 
constraints. 

Members  of  the  public  are  invited  to 
attend  the  proceedings.  Any  member  of 
the  public  who  wishes  to  file  written 
data,  views  or  arguments  pertaining  to 
the  agenda  may  do  so  by  furnishing  a 
copy  to  the  Executive  Secretary  at  any 
time  prior  to  the  meeting.  Papers 
received  on  or  before  September  19. 
1990,  will  be  included  in  the  record  of 
the  meeting. 

Any  membet-of  the  public  who  wishes 
to  sp6ak  at  this  meeting  should  so 
indicate  the  nature  of  intended 


presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Executive  Secretary  at 
any  time  prior  to  the  meeting.  The 
Chairperson  will  announce  at  the 
beginning  of  the  meeting  the  extent  to 
which  time  will  permit  the  granting  of 
such  requests.  Communications  to  the 
Executive  Secretary  should  be 
addressed  as  follows:  Mrs.  M.M. 
Winters,  Bureau  of  Apprenticeship  and 
Training,  ETA  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  N- 
4644  Frances  Perkins  Building,  Wash.. 
DC  20210. 

Signed  at  Washington.  DC  this  5th  day  of 
September  1990. 
Roberts  T.  Jones. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  90-21254  Filed  9-10-40;  8:45  am] 
smma  COM  4S10-30-M 


NATIONAL  SCIENCE  FOUNDATION 

NSF/DOT  Protect  Solicitation  Site 
Selection  for  ttie  National  Advanced 
Driving  Simulator 

In  the  matter  of  a  Facility  to  be  established 
by  the  U.S.  Department  of  Transportation. 

The  National  Transportation  Policy 
calls  for  the  development  of  a  National 
Advanced  Driving  Simulator  (NADS) 
facility  which  wiU  be  capable  of 
performing  fundamental  research  on  a 
wide  range  of  issues  dealing  with  traffic 
safety,  highway  engineering,  intelligent 
vehide  highway  systems,  and  vehicle 
product  development  The  U.S. 
Department  of  Transportation  (US  DOT) 
has  recently  completed  a  feasibility 
study  for  a  National  Advanced  Driving 
Simulator.*  The  NADS  will  be  located  at 
a  major  research  university.  The  site 
selection  will  be  on  a  strictly 
competitive  basis  which  %vill  take  into 
accotmt  the  university's  scientific 
resources  and  experience,  operational 
plan,  long  range  strategic  plan,  as  well 
as  a  commitment  to  cost  sharing  and 
other  factors  explained  in  the  text  of  this 
Project  Solicitation.  The  National 
Science  Foundation  is  providing 
assistance  to  DOT  by  conducting  the 
selection  process  which  tvill  identify  the 
best  candidate  institution  to  host  the 
NADS.  The  proposals  will  be  evaluated 
by  a  multi-step,  peer-review  process 
following  the  established  procedures  for 


■  Title:  Feasibility  and  Conceptual  Design  of 
National  Advanced  Driving  Simulator  (DOTHS  807 
596),  March  1990.  Available  al  no  cost  from:  United 
State*  Department  of  Trantportatioa  National 
Highway  Tnfflc  Safety  Atiminiatratioo.  NRO-fil  400 
7th  Street  SW..  Waahington.  DC  ZOSSa  Telephone: 
(202)366-5682. 


the  NSFs  Qigineering  Research  Centers 
Program.  The  DOT  will  make  the  final 
selection  and  the  award. 

The  site  selection  process  will  result 
in  the  award  of  a  Cooperative 
Agreement  between  US  DOT  and  the 
host  tmiversity.  At  this  time,  it  is  not 
envisioned  that  any  Federal  funding  will 
be  provided  by  US  DOT  under  the 
Cooperative  Agreement  initially 
awarded  to  the  host  university.  The 
Cooperative  Agreement  will  define  the 
relationship  between  US  DOT  and  the 
host  university  and  their  respective 
responsibilities  during  the  development 
and  operational  phases  of  the  NM)S. 
The  Cooperative  Agreement  will 
provide  the  mechanism  for  the  futiu-e 
exchange  and  transfer  of  funding, 
property,  and  services.  After  the  award 
of  the  Cooperative  Agreement  the  US 
DOT  will  initiate  a  series  of 
procuTEment  actions  for  the  design, 
fabrication,  and  system  integration  of 
the  NADS.  Applicant  institutions  are 
advised  that  the  initial  appropriations 
provided  by  Congress  are  sufficient  to 
provide  for  the  preliminary  aspects  of 
the  development  of  the  NADS.  Future 
Congressional  appropriations  to 
complete  the  development  of  the  NADS 
will  be  dependent  upon  the  extent  of 
financial  commitment  provided  by  non- 
Federal  sotirees. 

At  the  conclusion  of  successful 
performance  testing  of  the  NADS,  title  to 
the  completed  NADS  will  be  vested  in 
the  host  university,  and  the  NADS  will 
be  installed  at  the  tmiversity  under  the 
terms  of  the  Cooperative  Agreement 
subject  to  the  provisions  of  Attachment 
N  of  0MB  Circular  A-110. 

When  constructed,  the  NADS  is 
expected  to  represent  the  state-of-the- 
art  in  groimd  vehicle  driving  simulators. 
To  exploit  the  capabilities  of  this 
national  research  asset  for  the  benefit  of 
the  U.S.  driving  public,  the  host 
institution  wiQ  be  responsible  for 
operating  the  facility  and  for  conducting 
research  projects  for  both  public  and 
private  sector  research  organizations. 
The  host  institution  will  ahw)  be 
responsible  for  assuring  that  the  NADS 
is  fiscally  self-supporting  and  that  it 
remains  at  the  cutting  edge  of  driving 
simulation  technology  through 
appropriate  and  planned  enhancements. 

The  user  commtmity  of  the  NADS  will 
consist  of  all  public  and  private  sector 
organizations  engaged  in  transportation 
and  related  research  and  development 
This  will  include  all  Federal  and  State 
government  agencies,  public  and  private 
academic  institutions,  the  automotive 
and  related  industrial  sector,  and 
private  research  organisations.  These 
organizations  shall  support  their 
research  projects  by  means  of  user  fees 


in  amoimts  determined  by  the  host 
institution.  The  host  institution  also  will 
be  responsible  for  establishing 
schedules,  setting  research  priorities, 
and  resolving  any  conflicts  among 
sponsoring  organizations. 

The  NADS  facility  is  intended  to 
support  a  national  transportation 
research  program  which  will  advance 
the  state  of  the  art  and  knowledge  in  a 
broad  range  of  groimd  vehicle  research 
topics.  The  most  important  of  these  are 
the  following: 

1.  Motor  Vehicle  and  Midway  Safety 
Research. 

2.  Driver- Vehicle  Interaction  and  Human 
Factors  Research. 

3.  Intelligent  Vehicle  Highway  Sytteras 
Research. 

4.  Motor  Vehicle  Product  Development 

5.  Highway  Engineering  and  Design. 

6.  Driver  Training  Research. 

7.  Ground  Vehicle  Simulator  Development. 

While  the  NADS  will  have  a 
dedicated  non-academic  staff,  for 
general  operational  support  the 
teaching  and  research  faculty  of  the  host 
tmiversity  is  expected  to  provide  the 
core  of  the  reserach  support.  The  host 
institution  also  is  exi>ected  to  provide 
specialized  staff  and/or  research  faculty 
to  work  closely  with  user  organizations 
and  sponsors  in  developing  research 
projects  and  technical  approaches 
which  will  meet  user  needs  and 
objectives. 

Who  May  Submit 

U.S.  academic  institutions  with  strong 
science/engineering,  human  factors  and 
health  sciences  programs,  and 
experience  in  real-time  simulation  of 
mechanical  systems  are  invited  to . 
submit  proposals  for  the  establishment 
of  NADS.  Demonstrated  capabilities  to 
form  cooperative  relations  with  the 
automotive  and  related  industries  will 
be  favorably  considered.  As  the  NADS 
research  parameters  are  designed  to 
include  human  factors  studies  which 
encompass  the  effects  of  medical 
conditions,  alcohol,  drug  abuse,  physical 
and  psychological  disorders,  and  aging, 
ideally  the  university  should  have 
access  to  a  health  science  complex 
which  would  support  these  studies.  The 
host  institution  will  be  reqtiired  to 
provide  space  and  administrative 
infrastructure  for  the  construction, 
maintenance,  and  operation  of  the 
facility. 

NADS  Director 

The  individual  designated  as  full-time 
Director  will  be  responsible  for  the 
overall  leadership  in  plaiming. 
operation,  and  management  of  NADS, 
liie  Director  may  delegate  some  of  these 
responsibilities  to  associates  and 


establish  advisory  and/or  policy 
committees  involving  intramnral  and/or 
extramural  experts  to  provide  guidanoe 
and  assure  quality.  However,  tite  NADS 
Director  is  the  one  person  with  ultimate 
authraity  and  responsibility  for  all 
aspects  of  the  NADS. 

Deadline 

Proposals  must  be  received  at  NSF  by 
January  16, 1991  to  be  considered  for 
award  This  award  will  be  aimotmced 
by  the  DOT  in  the  spring  of  1901.  To 
facilitate  proposal  processing,  the 
applicant  institution  should  confirm 
plans  to  submit  a  proposal  by  sending  s 
letter  or  FAX  to  Dr.  Tapan  Mukherjee, 
Program  Director,  Engineering  Research 
Centers,  National  Science  Foundation, 
Washington,  DC  20550.  (FAX:  202-357- 
7636)  by  November  16, 1800. 

Proposal  Content 

The  proposal  should  be  prepared 
following  the  instructions  imder 
Proposal  Format  (see  below)  and  should 
contain  only  material  itemized  in  that 
section.  Proposals  that  do  not  adhere  to 
the  specified  page  and  word  limitations 
will  be  ineligible  for  further 
consideration.  Copies  of  the  required 
forms  are  contained  in  Grants  for 
Research  and  Education  in  Science  and 
Engineering  (GRESE):  NSF  83-^,  Rev. 
5/90.  Even  though  NSF  forms  are  used, 
tills  will  be  a  DOT  Program. 

The  proposal  must  be  single  spaced 
(400  words  per  page  and  printed  on  both 
sides).  Proposals  tiiat  do  not  adhere  to 
the  specified  page  and  word  limitations, 
including  those  in  the  required 
appendices,  will  be  ineligible  for  further 
consideration. 

Proposal  Fonnat 

Each  proposal  must  contain  the 
following  elements  in  the  order 
indicated. 

1.  NSF  Cover  Page  (GRESE,  NSF  83- 
57,  Rev.  5/90,  Appendix  III):  (a)  Enter 
Engineering  Centers  Division  in  box  for 
NSF  Organizational  Unit  (b)  enter  NSF/ 
DOT  Project  Solicitation  in  the  Program 
Announcement/Solicitaion/Closing 
Date  box;  (c)  leave  blank  the  boxes  for 
Requested  Amount  Proposed  Duration, 
and  Desired  Starting  Date. 

2.  Supplementary  Information — ^NADS 
Director  NSF  Form  1225  (GRESE,  NSF 
83-57,  Rev.  5/9a  Appendix  II).  Attach 
one  signed  copy  to  the  proposal  Do  not 
attach  the  form  to  any  of  the  other 
copies  of  the  proposal,  since  this  woidd 
compromise  the  confidentiality  of  the 
information. 

3.  Table  of  Contents:  Key  page 
numbers  to  the  major  sections  of  the 
proposal 
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4.  Executive  Summary  (up  to  3  pages): 
Address  only  key  features  of  items  5 
through  13  (see  below). 

5.  Rationale  for  Ae  NADS  (up  to  2 
pages). 

6.  Operation  and  Management  Plan 
(up  to  15  pages):  Provide  a  clear 
description  of  Uie  organizational  and 
operating  structure  of  the  NADS.  Clearly 
outline  mechanisms  for  focusing  the 
activities  of  the  NADS;  selecting, 
prioritizing,  and  integrating  research 
projects,  billing  and  revenue  collection, 
identification  of  proposed  system 
security,  protection  of  sensitive  data, 
quality  assurance  and  dissemination  of 
test  results,  and  safety  considerations 
(equipment  and  people  using  the 
simulator),  liability  insurance  and 
medical  support;  allocating  funds  and 
equipment;  and  managing  the 
involvement  of  individuals  and  groups 
in  the  research  programs.  The  plan  shall 
also  include  proposal(s)  on  how  and  to 
what  extent  the  institution  will  provide 
financial  credits  and/ or  priority  access 
to  organizations  that  have  contributed 
initial  funding  to  the  NADS.  Also,  if  the 
institution  proposes  the  use  of  advisory 
or  policy  committees  to  assist  in  the 
management  of  the  NADS,  the  role  and 
structure  of  these  groups  should  be 
cleariy  described. 

7.  Scientific  Resoiuces.  and  Research 
and  Teaching  E}q>erience  Relating  to 
Ground  Vehicle  Driving  Simulation  (up 
to  15  pages):  Include  scientific 
personnel,  laboratory  and  computer 
related  facilities,  medical  and  health 
research  facilities  and  personnel,  etc. 

8.  Industrial  Collaboration  and 
Knowledge/Technology  Transfer  (up  to 
10  pages):  Present  the  strategy  to 
achieve  industrial/other  user 
collaboration  and  knowledge/ 
technology  transfer.  Provide  key 
examples  of  how  the  NADS  will  gain  the 
active  input  and  involvement  of 
industrial  personnel  in  research,  as  well 
as  in  the  planning  and  assessment  of  the 
activities  of  the  NADS. 

9.  Initial  Cost-Sharing  Commitment 
(up  to  5  pages):  Provide  a  detailed 
explanation  of  what  the  institution  will 
provide  to  demonstrate  an  initial  cost- 
sharing  commitment  in  terms  of 
monetary  or  in-kind  contributions  (e.g.. 
real  estate).  Include  letters  of 
commitment  from  appropriate 
institutional  and/or  State  authorities. 

10.  Leadership  and  Performance 
Competence  (up  to  3  pages):  Include  a 
description  of  the  roles  of  the  NADS 
Director  and  other  senior  staff;  include 
the  management  experience  of  the 
Director. 

11.  Relationship  of  the  NADS  with  the 
host  institution  (up  to  3  pages):  Describe 
the  organizational  structure  and  its 


relation  to  the  university  administration. 
Clearly  delineate  the  lines  of  authority. 

12.  Education  (up  to  3  pages):  Discuss 
the  impact  of  the  NADS  on  educational 
activities  (e.g.,  new  courses,  new  degree 
programs,  changed  cimiculum). 

13.  Long  Range  Vision  and  Strategic 
Plan  (up  to  15  ftages): 

Provide  long  term  plans  to  generate 
revenue  for  facility  upgrades  and 
maintaining  state-of-the-art  technology 
to  insure  continued  usage  of  the  NADS. 
Provide  a  strategy  for  solidifying  and 
expanding  the  customer  base,  the 
conunercialization  of  simulator  research 
spin-offs,  the  development  of  other 
driving  simulator  concepts  and  the 
development  of  an  advanced  curriculum 
in  driving  simulation  and  human  factors. 

Appendices 

1.  Facilities  and  Equipment-  (4  pages). 

2.  Biographical  Sketches:  Biographical 
information  of  only  the  senior  staff 
should  be  limited  to  two  pages  per 
individual  and  may  include  the  list  of 
ten  most  recent  and  relevant 
publications. 

3.  Only  official  letters  that  verify 
specific  institutional  commitments  are 
permitted. 

No  other  appendices  are  to  be 
included. 

Evaluation  of  Proposals 

Proposals  will  be  evaluated  in  several 
stages  of  merit  review  which  may 
include  an  initial  review  by  NSF.  mail/ 
panel  review,  site  visit  review,  and  final 
review  by  a  specially  convened  NSF/ 
NADS  Panel.  NSF  will  forward  the  panel 
recommendations  to  the  US  DOT  for 
further  review  and  selection.  The  award 
announcement  will  be  made  by  the 
Secretary  of  the  Department  of 
Transportation. 

Proposals  may  be  declined  at  any 
point  in  the  review  process.  After  the 
initial  review  for  compliance  to  this 
Project  Solicitation,  the  proposals  will 
be  evaluated  by  a  combined  mail  and 
panel  review  process.  Based  on  this 
review,  a  numl>er  of  proposals  that 
appear  most  promising  will  be  identified 
for  site  visits:  the  other  proposals  will  be 
declined.  Although  the  site  visit  review 
will  focus  on  all  aspects  of  the  proposal. 
NSF  staff  may  indicate  in  advance  what 
additional  information  will  be  needed 
by  the  site  visit  team.  The  final  NSF 
review  phase  involves  a  comprehensive 
review  by  a  multidisciplinary  panel 
specially  convened  for  the  NADS 
Program.  The  Principal  Investigators  of 
proposals  for  which  site  visits  are  made 
will  be  asked  to  make  brief 
presentations  to  the  NADS  Panel. 

NSF>^stablished  procedure  to 
protect  the  confidentiality  of  review 


doounents  and  the  identity  of  individual 
reviewers  will  be  strictly  followed.  No 
inquiries  other  than  clarifications  of  the 
statements  made  in  this  Project 
Solicitation  will  be  entertained. 

Selection  Criteria 

Criteria  used  in  the  evaluation  of 
proposals  generally  are  based  on  the 
guidelines  for  merit  review  in  GRESE, 
NSF  83-57.  Rev.  5/90.  Additional  key 
items  which  will  be  considered  in  the 
proposal  evaluations  are  as  follows: 

1.  Available  Scientific  Resources  and 
Experience  to  perform,  including  but  not 
limited  to,  the  following  key  technology 
areas: 

•  Ground  Vehicle  Driving  Simulators 

•  Real  Time  Dynamic  Simulation 

•  Ground  Vehicle  Dynamics  Modeling 

•  Driver- Vehicle  Control  Systems 

•  Human  Factors/Ergonomics/Behavioral 
Science/Cognitive  Psychology/Psychometrics 
(related  to  ground  vehicle  drivers  and 
passengers) 

•  Medical  Research  Related  to  Impaired 
Driving  Conditions  (e.g.,  geriatrics,  sleeping 
disorders,  diabetics,  substance  abuse,  etc.) 

•  Parallel  Processing  Computer  Science 

•  Computer  Image  Generation  and 
Database  Development 

•  Statistical  Analysis  of  Simulation  and 
Psychometric  Data 

2.  Simulator  Operating  Plan: 

•  Organizational  Structure 

•  Staffing— research.  technicaL 
management  business,  safety,  and  security 

•  Relationship  to  Host  Institution 

•  Procedures  for  Project  Selection  and 
Prioritization 

•  Industrial  Collaboration  and  Technology 
Transfer 

•  Equipment  Safety  and  Safety  of 
Individuals  Driving  the  Simulator 

•  Evaluation  Plan,  for  assessing  the  quality 
of  research 

•  Dissemination  of  Results 

•  Protection  of  Sensitive  Data 

3.  Long  Range  Strategic  Plan: 

•  Facility  Upgrade 

•  Expansion  of  Customer  Base 

•  Commercialization  of  Simulator 
Research 

•  Educational  Curriculum 

•  Innovations  in  Driving  Simulator 
Concepts.  (e.g..  multidriver  simulator 
networking,  part  task  simulators,  special 
purpose  training  simulators,  etc.) 

4.  University  Cost  Sharing: 

•  Cash  and/or  In-kind  Contribution 

•  Contribution  to  Operating  E}q>enses  and 
Personnel 

•  Technical  assistance  such  as  assignment 
of  university  staff  to  US  DOT  Headquarters. 
Washington.  DC  during  die  NADS 
procurement  phase. 

Where  and  How  to  Submit 

Fifteen  copies  of  the  proposal  should 
be  submitted  to:  Data  Support  Services 


Section,  room  Z33.  attn:  US  DOT/NADS: 
Engineering  Research  Centers  Program, 
National  Science  Foundation, 
Washington,  DC  20550. 

One  copy  of  the  proposal  must  be 
signed  by  the  proposed  NADS  Director 
and  an  official  authorized  to  commit  the 
institution  in  business  and  government 
affairs. 

Proposals  may  also  be  submitted 
electronically.  For  information,  contact 
the  Electronic  Proposal  Submission 
Program  Director.  Office  of  Information 
Systems  (OlS),  phone  (202)  357-9767.  or 
via  e-mail  at  gstuck@n8f  (BITNET)  or 
g8tuck@note.n8f.gov(INTERNET). 

Additional  Information 

Copies  of  GRESE  (NSF  83-57.  Rev. 
5/  90)  are  available  at  no  cost  from: 
Publications  Unit  room  233,  National 
Science  Foundation,  Washington.  DC 
20550. 

For  inquiries  concerning  the  Project 
Solicitation,  please  contact  the 
Engineering  Centers  Division  (Dr.  Tapan 
Mukherjee,  TeL  202-357-0707). 

Dated:  August  2B,  199a 
Herman  G.  Flemkig, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  90-20770  Filed  9-10-90;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-425] 

Georgia  Power  Co^  et  al;  Vogtie 
Electric  Generating  Plant,  UnK  1; 
Exemption 

I 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee),  are  the 
holders  of  Facility  Operating  License 
No.  NPF-81  issued  March  31. 1989. 
which  authorizes  full  power  operation  of 
the  Vogtie  Electric  Generating  Plant. 
Unit  2  (the  facility).  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  njes.  regulations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Burks  County.  Georgia. 

"  li 

10  CFR  part  2D,  appendix  A, 
"Protection  Factors  for  Respirators." 
establishes  protection  factors  of  air- 
purifying  respirators  for  protection 
against  particulates  only.  Furthermore, 
footnote  d-2(c]  states.  "No  allowance  is 


to  be  made  for  the  use  of  soibents 
against  radioactive  gases  or  vapors." 
This  restriction  was  needed  since  an 
inadequate  data  base  had  existed  for 
evaluating  the  complex  interaction  of 
many  factors  affecting  the  service  life 
and  removal  efficiency  of  radioactive 
gases  and  vapors  by  sorbent  canisters. 
Also,  due  to  die  lack  of  a  data  base,  an 
NIOSH/MSHA  certification  schedule  to 
ensure  that  canisters  meet  acceptable 
performance  criteria  has  not  been 
established. 

10  CFR  20.103(e)  allows  the 
Commission  to  authorize  the  use  of 
respiratory  equipment  in  lieu  of  an 
NIOSH/MSHA  certification  when  such 
an  action  is  justified  based  on  adequate 
testing  of  material  and  performance 
characteristics.  An  application  by  a 
licensee  for  this  authorization  must 
include  a  demonstration  by  testing,  or 
on  the  basis  of  reliable  test  information, 
that  the  material  and  performance 
characteristics  of  the  equipment  are 
capable  of  providing  the  proposed 
degree  of  protection  under  anticipated 
conditions  of  use.  The  licensee  has 
made  such  an  application. 

10  CFR  20.501  allows  an  exemption  to 
be  granted  by  the  Commission  from  the 
requirements  of  the  regulations  in  10 
CFK  part  20  as  it  determines  is 
authorized  by  law  and  will  not  result  in 
undue  hazard  to  life  or  property. 

By  letter  dated  September  26, 1989 
(ELV-00902),  the  licensee  requested  an 
exemption  based  on  10  CFR  20.501  to 
allow  the  use  of  radioiodine  MSA  GMR- 
1  canisters  with  a  protection  factor  of  50 
for  personnel  respiratory  protection.  The 
licensee  also  requested  an  allowance  to 
store  the  MSA  GMR-1  canisters  with  a 
protection  factor  of  SO  for  personnel 
respiratory  protection.  The  licensee  also 
requested  an  allowance  to  store  the 
MSA  GMR-I  canisters  in  a  Class  C 
storage  environment  as  defined  in  ANSI 
N45.2.2.  A  similar  exemption  fit>m  10 
CFR  part  20  was  granted  to  Vogtie 
Electric  Generating  Plant  Unit  1,  on 
October  27, 1988.  and  subsequently 
amended  on  February  23. 1990.  In 
support  of  the  Unit  2  exemption  request 
the  licensee  cited  research  data,  test 
results,  test  protocol  and  a  quality 
assurance  sampling  plan  that  according 
to  the  licensee,  satisfies  the 
recommended  qualification  process  of 
NUREG/CR-3403.  "Criteria  and  Test 
Methods  for  Certifying  Air-Purifying 
Respirator  Cartridges  and  Canisters 
Against  Radioiodine." 

The  Conunission's  staff  evaluated  the 
information  provided  by  the  licensee  to 
support  the  exemption  request  The 
Commission's  Safety  Evaluation  on  this 
matter  relating  to  the  use  of  a 
radioiodine  protection  factor  of  50  for 
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GMR-l  canisters  at  Vogtie  2  is  being 
issued  concurrently  wi^  this 
Exemption.  The  Safety  Evaluation 
concludes  that  the  licensee's  proposed 
use  of  radioiodine  MSA  GMR-I 
canisters  with  certain  usage  restrictions 
and  controls  can  result  in  significant 
dose  savings  over  alternative  methods 
while  still  providing  effective  protection. 

m 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
20.501,  an  exemption  as  requested  by 
the  licensee's  letter  of  September  28, 
1989.  is  authorized  by  law  and  will  not 
result  in  undue  hazard  to  life  or 
property.  The  Commission  hereby  grants 
an  exemption  bom  the  restriction  of  10 
CFR  part  20.  Appendix  A,  footnote  d- 
2(c).  and  authorizes  the  use  of  the  MSA 
GMR-I  canister,  with  restrictions  as 
shown  in  Attachment  1  to  this 
exemption.  Attachment  1  allows  storage 
of  the  MSA  GMR-I  canisters  in  Class  C 
storage  environments.  The  exemption  is 
subject  to  modification  by  rule, 
regtilation.  or  Order  of  the  Commission. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(55  FR  35480). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  31st  day 
of  August  1990. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga. 

Director,  Division  of  Reactor  Pro;ects-~l/lI. 
Office  of  Nuclear  Reactor  Regulation. 

Attachment  1— Limitations,  Usage 
Restrictions,  and  Controls  A|qiUcable  to 
die  Use  of  MSA  GMR-4  Canister  at  the 
Vogtie  Electric  Generating  nant  Unit  2 

1.  Protection  factor  equal  to  50  as  a 
maximum  value. 

2.  The  maximum  permissible 
continuous  use  time  is  eight  hours  after 
which  the  canister  will  be  discarded. 

3.  Canisters  are  not  to  be  used  in  the 
presence  of  organic  solvent  vapors. 

4.  Canisters  are  to  be  stored  in  a  Class 
C  or  better  environment  as  defined  in 
ANSI  N45.2.2. 

5.  The  allowable  service  life  for 
sorbent  canisters  is  to  be  calculated 
bom  the  time  of  unsealing  the  canister, 
including  periods  of  non-exposure. 

6.  Canister  is  to  be  used  with  a  full 
facepiece  capable  of  providing  a  fit 
factor  equal  to  or  greater  than  500. 

7.  Canisters  are  not  to  be  used  in  total 
challenge  concentrations  of  organic 
iodines  and  other  halogenated 
compounds  greater  than  1  ppm, 
including  nonradioactive  compounds. 
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8.  Canistera  are  not  to  be  used  in 
environments  where  temperatures  are 
greater  than  110  *F.  or  np  to  120  *F  if  the 
dewpotet  is  eqaal  to  or  lees  than  107  T. 

In  addition  to  the  limitations  and 
usage  restrictions  noted  above,  tiie 
following  additional  controls  will  be 
utilized  by  the  licensee: 

1.  Temperatures  will  be  measured 
prior  to  and/or  during  the  use  of  GMR-I 
canisters  to  assure  that  work 
temperatures  are  within  limits. 

2.  Air  samples  will  be  taken  prior  to 
and  during  any  activities  that  involve 
the  use  of  the  GMR-I  canister  for 
protection  against  radioactive  iodine. 

3.  A  GMR-I  canister  found  to  have 
exceeded  3  years  from  date  of 
manufacture  will  not  be  used  for 
protection  against  radioactive  iodine. 

4.  In  the  initial  implementation  of  the 
GMR-I  program,  the  following 
verification  measures  will  be  in  effect 

a.  Weekly  whole  body  counts  for 
individuals  using  the  GMR-I  canisters 
for  radiolodine  protectiiui: 

b.  A  whole  body  count  for  individuab 
that  exceed  10  MPC  in  a  week  aixl  used 
the  GMR-I  canister  for  respiratory 
protection  in  that  period; 

c.  Anyone  that  measures  70  nCI  or 
greater  iodine  uptake  to  the  thyroid 
during  a  whole  body  count  will  be 
restricted  from  entering  a  radioiodine 
atmosphere  pending  Health  Physics 
evaluation; 

d.  The  radiological  survey  and  whole 
body  count  information  will  be  cc»npiled 
to  evaluate  the  efEectiveness  of  the 
program. 

[FR  Doc  gO-21150  Hied  S-IO-OO:  ac45  am] 
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RESOtOmON  TRUST  CORPORATION 

Statement  of  Policy  on  Accelerated 
Resolution  Program 

AOgMCv;  Resolution  Trust  Corporation 
("RTCT). 

AcnoM:  Policy  statesunt 


:  In  order  to  ensure  die 
Resolution  Trust  Corporation  ("RTCH  is 
able  to  dispose  of  its  substantial  volume 
of  troubled  savings  institutions  in  the 
most  expeditious  and  cost  effective 
manner  possible,  the  Resolution  Thist 
Corporation  has  approved  the 
Accelerated  Resolution  Program 
("ARF*).  All  assistance  provided  by  the 
RTC  under  the  ARP  wiH  be  provided  on 
a  closed  basis  vritb  (he  assisted 
institution  put  into  receivership 
immediately  prior  to  the  sale  dT  the 
institution. 


Baclcgroand 

Since  its  inception  in  August  1080, 
when  it  took  control  of  261  savings 
institutions  that  were  under  FDIC 
conservatorship,  the  RTC's  resolution 
process  has  included  taking  troubled 
institutions  identified  by  the  Office  of 
Thrift  Supervision  ("OTS")  into 
ccMiservatorship. 

Conservatorship,  however,  is  itself  not 
without  cost.  In  particular,  if  an 
institution  remains  in  conservatorship 
for  a  lengthy  period  of  time,  its  franchise 
value  may  dissipate  Key  personnel — 
especially  those  who  are  the  most 
talented— have  httle  incentive  to  remain 
with  an  institution  under  such 
circumstance.  The  loss  of  such 
personnel  represents  the  loss  of 
specialized  knowledge  of  the  assets, 
operations,  and  customers  of  an 
institution.  Depositors  may  also  begin  to 
desert  such  an  institution  to  avoid  the 
uncertainty  associated  with  either  an 
assisted  sale  ot  liquidation.  Placing  an 
institution  with  franchise  value  in 
conservatorship,  thus  has  the  potential 
of  raising  rather  than  lowering  the 
ultimate  taxpayer  cost  of  resc^ution  of 
the  savings  and  loan  problem. 

The  ARP  is  designed  to  preserve 
franchise  value,  and  thus  minimize  the 
cost  to  the  taxpayer.  It  provides  for  the 
marketing  and  sale  of  institutions 
without  putting  the  institution  through  a 
conservatorship.  In  addition,  because 
frandiise  value  is  largely  a  function  of 
private  sector  interest,  the  ARP  is 
designed  to  give  priority  to  the 
accelerated  resolution  of  institutions  in 
which  diere  are  indications  of  private 
sector  investor  interest. 

At  the  same  time,  it  is  recognized  that 
circumstances  may  require  that  some 
institutions  be  closed  as  soon  as 
possible.  Therefore,  institutions  that  are 
candidates  for  conservatorship  and 
deemed  by  the  OTS,  in  consultation 
with  the  RTC,  to  have  little  or  no 
franchise  value,  as  well  as  those  with 
liquidity  problems  and  those  whose 
continued  operation  poses  an  undue  risk 
of  further  deterioration,  will  be  placed 
imder  the  RTC's  control  for  immediate 
resolution. 

Description  of  the  Program 

Under  the  Accelerated  Resolution 
Program,  an  institution  will  be  marketed 
before  it  is  actually  placed  in  RTC 
conservatorship  by  the  OTS.  All 
qualified  potential  bidders  will  be  given 
appropriate  on-site  access  to  the 
institutions  to  conduct  due  diligence 
reviews  as  necessary.  The  OTS  wUl 
monitor  the  due  diligence  process  to 
assure  that  it  is  competitive  and  open  to 
all  qualified  potential  bidders. 


Institutions  in  the  program  will 
provide  the  RTC  and  OTS  with  periodic 
financial  reports  as  well  as  allow  the 
RTC  or  its  designated  contractor, 
unrestricted  access  to  conduct  its  own 
due  diligence  review.  The  OTS  may 
remove  an  institution  from  the  ARP  and 
place  it  in  conservatorship  at  any  time  if 
it  believes  that  the  continued  operation 
of  the  institution  poses  an  undue  risk. 

Procederes 

It  is  the  responsibility  of  a  depository 
institution's  chartering  agency  to 
determine  whether  or  not  it  is  a 
qualified  bidder  in  an  ARP  fransaction. 
A  nonfinancial  institution  or  a  private 
investment  group  must  initiate  contact 
with  the  appropriate  chartering  agency 
before  it  may  be  omsidered  an  eligible 
bidder,  and  must  have  received  charter 
and  deposit  insurance  approval  before 
its  bid  can  be  accepted.  It  is  the 
responsibility  of  the  bidder  to  obtain  all 
necessary  regulatory  approvals. 

To  be  successful  die  ARP  requires  a 
high  level  of  cooperation  and  close 
coordination  between  the  RTC  and  the 
OTS.  The  ARP  contemplates  a 
substantial  degree  of  interaction  at  the 
Washington  C^ce  and  Regional  Office 
levels  between  th«  RTC  and  the  OTS 
with  respect  to  identification,  monitoring 
and  marketing  of  institutions  that 
qualify.  In  addition  to  its  supervisory 
and  regulatory  duties,  the  GTS  has 
agreed  to  assist  the  RTC  in  the 
marketing  of  institutions  that  are  in  the 
ARP. 

EligibiHty 

To  be  eligible  for  the  ARP  an 
institution  must  be  found  by  the  OTS  to 
be  in  danger  of  failing  and  possess  the 
financial  characteristics  that  would 
cause  it  to  be  placed  into  the  RTC 
conservatorship  within  one  year.  Such 
findings  would  be  at  the  sole  discretion 
of  the  OTS.  Moreover,  for  an  institution 
to  be  eligible,  ttie  OTS  must  determine 
that  an  institution  has  an  acceptable 
structure  and  a  stable  operating 
environment. 

Institutions  not  eligible  for  the  ARP 
because  they  may  be  judged  to  have  no 
franchise  value,  unsoimd  management 
or  unstable  operations,  will  be  placed  in 
conservatorship  immediately.  (A  finding 
of  no  franchise  value  would  only  be_ 
made  after  consultation  with  the  RTC.) 

•  In  the  event  an  institution  is 
determined  to  have  no  franchise  value  it 
will  be  placed  in  conservatorship  and 
liquidated  through  a  competitive  ludding 
process  as  an  Insured  Deposit  Transfer 
transaction. 

•  Institutions  that  demonstrate 
significant  managerial  problems  or 


unstable  operations  that  are  placed  in 
conservatorship  but  also  indicate 
franchise  value  will  be  processed  under 
the  normal  conservatorship  marketing 
and  bidding  procedures.  Marketing  and 
bidding  wiU  be  on  an  expedited  basis 
consistent  with  the  then  existing 
conservatorship  prioritization  schedule. 
Institutions  determined  to  be  eligible 
for  the  ARP  will  be  notified  by  the  OTS. 
The  OTS  will  establish  for  the 
institution  the  supervisory  and 
regulatory  framework  in  which  the 
institution  will  operate  while  in  the  ARP. 
The  RTC,  in  consoltation  with  the  OTS, 
will  establish  for  eligible  institutions 
marketing  and  bid  guidelines  by  which 
the  institution  will  be  marketed  and  bids 
will  be  solicited. 

Maiketing  and  Bid  Solicitation 

Institutions  that  are  eligible  for  the 
ARP  may  initiate  accelerated  resolution 
processing  by  voluntarily  bringing  to  the 
RTC  a  cost  effective  transaction  that  has 
been  secured  subject  to  the  RTC's 
marketing  policies  and  guidelines. 

Institutions  that  do  not  voluntarily 
initiate  marketing  under  the  RTC's 
guidelines  will  be  placed,  by  the  OTS, 
under  accelerated  resolution  processing 
90  days  prior  to  the  expected  date  of 
conservatorship.  If  a  cost  effective 
transaction  can  not  be  obtained  within 
90  days  the  institution  will  be  placed  in 
conservatorship  and  liquidated  under  an 
Insured  Deposit  Transfer  transaction. 

Due  Diligence 

Institutions  that  voluntarily  present 
the  RTC  with  a  cost  effective  bid  will  be 
immediately  scheduled  for  due 
diligence,  and  prospective  qualified 
bidders  will  be  notified  that  the 
institution  will  be  sold  within  60  days  of 
completion  of  due  diligence. 

Institutions  under  the  OO-day 
involuntary  process  will  be  scheduled 
for  due  diligence  as  soon  as  the  OTS 
places  the  institution  in  the  involuntary 
process. 

Direction  and  Management  of  ARP 

Marketing  and  bid  solicitation  will  be 
under  the  general  direction  the 
marketing  and  bid  solicitation  process. 

Bid  Acceptance,  Evaluation  and  Pricing 

Pre-bid  discussions  and  bid 
submission  should  be  directed  to  the 
RTC  or  the  OTS  in  those  cases  where 
the  OTS  is  acting  on  behalf  of  the  RTC- 
In  all  cases  the  RTC  will  be  responsible 
for  the  evaluation  and  pricing  of  bids. 

Structure  of  Accelerated  Resolution 
Program  Bids 

Bids  under  the  ARP  must  be  on  a 
closed  basis.  Preference  will  be  given  to 


bids  that  provide  for  the  surviving 
institution  to  acquire  a  substantial 
portion  of  the  assets  of  the  assisted 
institution.  As  is  the  case  with  the  FDIC, 
the  RTC  will  also  consider  bids  where 
the  surviving  institution  does  not 
acquire  a  substantial  portion  of  the 
assets  of  the  assisted  institution  only  if 
no  acceptable  bids  are  received  that 
include  the  acquisition  of  most  of  the 
thrift's  assets.  The  OTS  will  identify  a 
set  of  problem  assets  for  which  this 
preference  will  not  be  given. 

RTC  assistance  may  include  asset  put 
and  call  options  and  representations 
and  warranties  to  the  same  extent  as 
other  RTC  transactions.  No  yield  or  loss 
coverage  or  other  open-ended  assistance 
will  be  provided  by  the  RTC.  The 
assistance  must  be  accompanied  by  a 
capital  infusion  from  non-RTC  sources 
that  brings  the  institution  into 
compliance  with  the  capital 
requirements  of  its  primary  supervisor. 

The  continued  service  of  any  directors 
or  senior  banking  officers  in  a  policy- 
making role  at  the  acquired  institution 
will  be  subject  to  approval  by  the 
primary  regulator  of  the  surviving 
institution  and  the  FDIC  in  its  role  as 
deposit  insurer. 

EFFECTIVE  DATE  This  policy  statement 
is  effective  July  10, 1990. 

ADDRESSES:  Resolution  Trust 
Corporation,  801 17th  SL.  NW., 
Washington,  DC  20434. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Roelle,  Director,  Resolutions 
and  Operations  Division.  RTC  202/416- 
7579  and  Barry  S.  Kolatch,  Director. 
Office  of  Research  and  Statistics,  RTC 
202/416-7576. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  lOth  day  of 
July.  1990. 
John  M.  Buckley,  Jr. 

Executive  Secretary. 

[FR  Doc.  90-21204  Filed  9-10-W;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Na  34-28401;  FNe  Na  SR-AMEX- 
90-171 

Self-Regulatory  Organlzatlone;  Filing 
of  Proposed  Rule  Ctiange  l»y  tl>e 
American  Stock  Exdiange,  Ine^ 
Relating  to  Expansion  of  Options 
Principal  MemlMr  and  Umlted  Trading 
Permit  Holder  Trading  Privileges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78f{b)(l).  notice  is  hereby 
given  that  on  August  13, 1990,  the 


American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  filed  with  die 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
die  Proposed  Rule  Cliange 

The  AMEX  proposes  to  amend  Article 
IV,  sections  1(b)(4)  and  1U)(3)  of  die 
Exchange  Constitution  to  permit  options 
principal  members  ("OI^s")  and 
limited  bading  permit  ("LTP ")  holders  to 
trade  "derivative  products"  other  than 
just  standardized  options. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  AMEX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
SUtutoiy  Basis  for,  the  l>roposed  Rule 
Cliange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  been  developing 
several  new  derivative  products 
intended  to  attract  both  institutional  and 
retail  investors.  In  April  1990,  the  Board 
of  Governors  approved  listing  guidelines 
for  unit  investment  trusts  or  other 
entities  ("Trusts")  that  issue  securities 
based  on  (1)  a  portfolio  of  stocks 
included  in  a  stock  maricet  index,  and/or 

(2)  a  portfolio  of  money  market  or  other 
debt  instruments.  Holders  of  Trust 
shares  or  units  would  be  able  to 
separate  the  shares  or  units  into 
components  reflecting  distinct  interests 
and  investment  objectives,  such  as  the 
right  to  dividend  income,  the  possiblity 
of  capital  appreciation  or  the  ability  to 
hedge  against  market  decline.  A  Trust 
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could  operate  on  an  open-  orcloaed-end 
bmis.  These  guideUnes  were  iiufialljr 
intended  to  accoMnodate  Ihe  Batiuj  of 
"SaperUnits"  of  certain  "SopeiThnts" 
sponsored  by  SuperSbare  Services 
Corporation  ("SSC'}— the  9SC  Super 
Trust  *— but  are  broad  enongk  to 
accommodate  other  tn»ts  of  varymg 
sizes  and  characteristiGS. 

The  Exdiange  is  also  devetoprag 
another  new  basket  type  prodoct  to  ba 
called  Standard  &  Pom's  Index  Receipts 
("SPIRS").  SPIRS.  like  SSC  SuperUnits. 
represent  interests  in  actual  portfolios  of 
securities,  although  in  other  respects 
both  of  these  prodacts  have  similarities 
to  the  Equity  Index  Participations 
("EB>s'*)  traded  on  the  Exdnnge  in  1989. 
Whether  the  Exchange  ultimately  trades 
more  flian  one  of  these  products  will 
dqiend  on  future  events,  bat  Ae 
Exchange  believes  that  to  support 
tra<fing  in  basket  type  prodacts  and  to 
optimize  the  chance  for  an  active 
trading  crowd  to  devriop,  it  is  important 
that  as  many  members  as  possible  be 
given  the  opportunity  to  trade  thesL  A 
larger  number  of  qualified  tradeta  wiU 
add  liquidity  and  d^th  to  the  raaricet. 
thereby  attracting  more  public  investora. 

While  the  Exchange  Constitution 
provides  tfmt  CK^Is  and  LTPi  are 
entitled  to  trade  as  principal  in  options 
and  index  optioB  prodacts,  respectively, 
the  Exchffiige  considers  is  desirable  to 
datify  that  snch  members  are  also 
entitled  to  trade  the  kinds  of  derivative 
products  described  above.  Accordin^y, 
the  CbnstitutioR  has  bees  amended  to 
provide  that  CNPkfe  are  entitled  to  trade 
"derivative  products,"  snd  that  LTP 
holders  are  entitled  to  trade  derivative 
products  otfier  than  isdvidoal  stock 
options.  In  this  amendment  derivative 
products  have  been  defined  to  inchtde. 
in  addition  to  standardized  Oftiaiu, 
otber  sacuritiea  which  are  isaaed  by  the 
Options  Clearing  Corporation  or  aaotber 
limited  purpose  entity  or  trust  and 
which  are  based  solely  on  the 
performance  of  an  index  or  portfolio  of 
other  pubtidy  traded  securitiea.  It  ia  aot 
iitfended  that  this  definition  will  e^qtand 
OTM  and  LTP  tradioB  privilagea  to 
iaclade  products  whicb  thay  aia 
currently  not  entitled  to  trade  suck  aa 
cunancy  wairanta,  iadex  wtfranta  or 
closed-Old  autual  fuads. 

Of  course.  Rxrhai^  members 
fngagina  ia  prinrioal  trffTttartMftir  in 
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either  standmfized  options  or  onier 
derivative  prodacts  (other  than  tfie 
registered  speciaHst  hi  die  product)  wiS 
do  so  as  registered  option  traders 
("ROTs")  sabject  to  fte  normal 
privileges  and  responsibifities  provided 
in  Exc^nge  Role  t5& 

(2)  Basis 

TW  AMEX  believes  tbat  the  proposed 
rule  cbai^  is  conaistent  vMt  section 
6(b)  of  the  Act  in  general  and  furdtera 
the  objectivea  of  sections  6(b)(Z)  and 
•(b)f5)  in  particular  ia  that  ikt  pn^osal 
will  help  broaden  access  to  the 
Exchange's  maiicet  and  help  perfect  the 
mecbwnsm  of  a  bee  and  open  raarkef . 

(B)  Self-Regulatory  Oigaiiization  'a 
Statement  on  Burden  am  Competition 

The  proposed  r^c  Ghaa^s  wiU  impose 
no  burden  on  compctitiasi.  Oi  die 
contrary,  it  will  enhance  coaqtetition 
ammig  ROTs  widua  its  maiicet  and  thus 
increase  competitioa  between  die 
Exdiange  and  other  markets.  -. 

(C)  Self-Regulatory  Oiganizationi 
Statement  on  Comments  on  the 
Proposed  Rule  Qiange  Received  firom 
Members,  Participants  or  others 

No  written  comment  were  either 
solidted  or  received  with  resped  to  the 
proposed  rule  change. 


m.  Date  of  EtlBctivanaBS  af  Ihe 
Proposed  Rule  Hisngs  and 
CoBuniasioa  Action 

Widiin  3S  days  of  die  date  of 
publication  of  this  notice  ia  dk  Fadnal 
Register  or  within  sodi  longer  period  (i) 
as  die  Coaunissioo  may  designate  iq>  to 
90  days  of  such  date  if  it  finds  sacb 
longer  period  to  ba  a{^»opriata  and 
publishea  ita  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  die  Commission 
WiU: 

(a)  By  order  approve  the  proposed 
rule  change,  or 

(b)  Institute  proceeAngs  to  determine 
whetlier  die  prupused  rule  dtanga 
should  be  disapproved. 

IV.  Solidtation  of  Conuneate 

Interested  persona  axa  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
rnisnas  aiakim  wiittan  salsiiiasiisis 
should  file  six  copiaa  thereof  widitke 
Seoretary,  Secaritiea  and  Bxcfauye 
ComniasiOB.  450  FifUi  SiMat.  NW.. 
WasUogtoi^  DC  2064BI  Capiai  of  fta 
submissioa.  all  subasqaent  aiiiiarfaiints, 
all  written  statements  with  respect  to 
the  proposed  rafe  change  tnaf  are  ffled 
with  Ac  Comarissies,  aid  aB  written 


coBBBanications  relating  to  die  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pnbfic  in 
accordance  with  die  provisions  cA  5 
U.S.C  552,  wiH  be  available  for 
inspectimi  and  copying  at  the 
CoBHRission's  Pablic  Reference  Section, 
450  PIfdi  Street,  NW..  Washington.  DC 
Copies  of  sudi  filing  will  also  be 
available  for  inspection  and  coi^ng  at 
the  principal  office  of  the  above- 
mentioned  sdf-regulatory  organization. 
A&  submissions  should  refer  to  the  file 
number  m  the  caption  above  and  should 
be  submitted  by  October  2, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  Aogutt  31.  IfBa 
Maignet  H.  McFariand. 
Dtputj  Secretary. 
{FR  Ddc.  80-21191 9-10-8%  8:45  !■! 
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SeM-Regulatory  OrganizaUona; 
AppiicaUene  for  umiated  Trading 
PrivHegee  and  of  Opportunity  for 
I  leering;  Chlcego  Boerd  Optloae 
Eaetianga»la€^ 

Angost  29, 19B0L 

The  above  named  national  securities 
exchange  has  filed  applications  widi  the 
Securities  and  Exchange  Commission 
("Commission"]  pursuant  to  sectum 
12(f)(1)(B)  of  the  Securities  Exchange 
Ad  of  1934  and  Rule  12f-l  diereunder 
for  unfisted  trading  privileges  ("UTP")  ia 
die  500  stocks  comprising  tfie  S&P  500 
Stodc  Index  as  indicated  in  the  attached 
Exhibit  A.  The  CBOE  currently  has 
approval  to  trade  these  stocks  only  as 
part  (^a  market  basket.  This  application 
proposes  UTP,  on  an  individual  basis, 
for  each  of  die  stocks  comprising  the 
S&P  500  Index  and  is  not  related  or 
limited  to  trad^  sodi  stodcs  as  part  of 
a  Biarket  basket 

These  securities  are  bated  and 
registocd  on  one  or  axac  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  S^tenbo-  20i  19901 
written  data,  views  and  argancats 
concerning  the  above-referaiced 
api^cationB.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  Fifdi  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  its  finds,  based  upon 
all  the  information  available  to  it,  that 
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46. 
47. 
48. 
48. 
SO. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
56. 
58. 
60. 
61. 
6^ 
63. 
64. 
65. 
iB6. 
67. 
68; 
68. 
70. 


Tickac 


XON 

IBM 

GE 

RO 

MO 

T 

MRK 

WMT 

BMY 

AN 

CHV 

MOe 

KO 

PQ 

00 

BLS 

ARC 

QM 

Mi 

UY 

PEP 


BEL 

TX 

GTE 

WMX 

F 

ABT 

PAC 

BA 

AIT 

SLB 

SBC 

AHP 

NYN 

AIG 

DIS 

USW 

UN 

EK 

OOW 

PFE 

AXP 

BUD 

MCO 

S 

SGP 

PCG 

MOT 

WX 

CCB 

MOC 

X 

HNZ 

WLA 

DEC 

HWP 

ONB 

SCE 

UCL 

K 

SO 

VO 

EMR 

UNP 

TOY 

OXY 

P 

TXU 

UPJ 


the  extensions  of  unlisted  trading 
privileges  pursuant  to  sadi  ap|dications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  maricets  and  die 
protection  of  investors. 

Standard  &  Poor's  500 

[Marksl  VafcM  Order,  Wednesday.  Autf.  22, 18801 


For  die  CoBunissiaa.  bjr  dw  Divisiaa  of 
Mariwt  Ragulstioni.  pmsoant  to  deleHstsd 
authority. 

IoiialhaBG.Kats. 

Secretary. 


Company 


Exxon  Corp~ 


Qenenri  Etodric 

Royal  Oulch  Petroleum.. 
Ptiiip  Morris.. 


American  TeL  ft  Tel. 

Merck  &  Co 

W«M«t  Store*.. 
Bristol  Myora  S(|uU>. 
Amooo.. 
Chevron  Corp.. 

Mota  Corp 

Coca  Cola  Ca. 


Proctor  A  Gamble- 

Ou  Pom  (E.I.) 

BeRSoulh 

AOVVDC  rvcmiBia ..«.», 
Gonwil  Motors.......... 

Johnson  A  Johnson.. 

LMyCED&Co 

PsDiiCo  Inc 

MkT^T^: 

Bel  ASanlic 

Texaco  toc-.— ~.~.~. 


GTE  Corp 

Waste  Management  Inc.. 

Ford  Motor 

At)bott  Labe...— ............... 


Pacific  Telesls 

Boeing  Company. 
Amoritoch 


SchhjmbergsrUd. 


SouONweel  Bel  Corp . 
American  Home  Products. 
NyTMx ......................... 

American  krtl.  Group.. 

Watt  Disney  Co 

US  West  Inc.. 
UnMeverN.V.. 


Eastman  Kodak . 
DowCtwmical.... 
Pfizer,  Inc.. 
American  Express . 


Anheuser-Busch. 

McDonaM's  Corp 

Sears,  Roel)uck  S  Co.. 

Sctiering.Ptough 

Padlic  Gas  a  Electric . 
Molorole  Inc 


Westinghouse  Electric . 

Capital  Cities/ ABC. 

MCI  Communicattons.- 

USX  Corp 

Hemz  (H  J.) 

Wamer-Uvnbert 

Digital  EQuipmenL.»...... 


HevMett-Packsrd.. 


Dun  a  Bradstreel.. 

SCE  Corp 

Unocal  Corp 

KeloggCo.. 


Southern  Co.. 


Seagrsm  KM 

Emeraon  Electric. 

I  |,|1|H1     ^  -    -  *»  - 

urvon  rwomc 


Toys'W'Us. 

Occidental  Petroleum.. 
PtiUpe  Petroleum  ».»*.. 
Text 
UpiohnCo. 


Market  Vshi* 


64218.750 
56685J00 

53840-001 

44158.086 

38826.780 

34886.378 

31038.528 

30434.433 

30075401 

28368.564 

27800.474 

26655.604 

26538.831 

25621.686 

24891.016 

24820J68 

22442.211 

22047.188 

20667.507 

18680.108 

17830.660 

17618.288 

16812.215 

16881.264 

16687.676 

16302.370 

16134J00 

15878.350 

15685.064 

15662.530 

15164.470 

15031.742 

14841.286 

14003.505 

13783.150 

13251.735 

13248.306 

13228.638 

12863.285 

12656.503 

1151^618 

11034.643 

10788.306 

10502J75 

8855.000 

8860.560 

8673.470 

8116.038 

8802.000 

8663.260 

8668.500 

8250.000 

8247.852 

8138.812 

8107  J7S 

7875.267 

7830.525 

7730.587 

7726.518 

7633.586 

7518.368 

7426.000 

7338.103 

7303J16 

7288.258 

7081480 

7074.656 

6861.484 

8763.277 

6677.882 


500 


3.05 
^70 
2.56 

^08 
1.88 
1.66 
1.47 
1.44 
1.43 
148 
1.32 
1.26 
1.26 
1.22 
1.18 
1.18 
1.06 
1.05 
.88 

as 

45 

.84 
40 
40 
.78 
.77 
.77 
.78 
.74 
.74 
.72 
.71 
.70 
.67 
.65 
.63 
.63 
.63 
41 
.60 
.55 
.52 
.51 
40 
.47 
.47 
.46 
.43 
.42 
.41 
41 
48 
.38 
48 
.38 
47 
47 
47 
47 
.36 
.36 
.35 
35 
45 
45 
.34 
.34 
33 
42 
42 


CumuMkre 


3.0S 
5.74 
840 
10.40 
1248 
1346 
15.42 
1647 
1848 
18.88 
21.01 
2247 
2343 
24.75 
2543 
27.11 
28.18 
2842 
3041 
31.15 

3aoo 

32.83 
33.63 
34.44 
3542 
36.00 
36.76 
37.52 
3846 
38.00 
38.72 
40.43 
41.14 
4141 
42.46 
43.08 
43.72 
44.35 
44.86 
45.56 
46.10 
46.63 
47.14 
47.64 
48.11 
48.56 
48.04 
48.47 
4948 
5040 
50.71 
51.10 
51.49 
51.88 
5246 
52.63 
53.01 
5347 
53.74 
54.10 
54.46 
5441 
55.16 
5640 
55.85 
56.18 
56.52 
56.85 
57.17 
57.48 
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^  —  «■ 

nWm 


UMI 


Hcfcar 


71. 

TGT 

7i 

GIS 

73. 

rrr 

74. 

WIM 

75. 

en 

7«L 

GfM 

77. 

AOM 

78. 

NSC 

7». 

AMB 

80. 

INTO 

91. 

JPM 

8£ 

NT 

8a 

CWE 

64. 

LTD 

86. 

UTX 

m. 

SYN 

•7. 

SL£ 

88. 

CO 

88. 

OUK 

90. 

KMB 

•1. 

HAL 

82. 

KM 

•a. 

MA 

M. 

JCP 

86i 

BAX 

88. 

CPC 

87. 

ORX 

•8. 

BFl 

88L 

MTC 

18& 

6S 

Ml. 

ROK 

t02. 

AEP 

KHL 

AA 

104L 

UT 

105. 

RAL 

leaL 

IP 

187. 

AET 

108L 

csct 

t08L 

PEG 

tta 

PPG 

tti 

MMC 

itt 

AGO 

itx 

AL 

tM. 

BN 

1«. 

EO 

t1«L 

ACY 

117. 

HUM 

im 

PPW 

119. 

MES 

120. 

POG 

121. 

D 

122. 

ALD 

123. 

TWX 

124. 

CAT 

12S. 

pa 

12BL 

AHC 

127. 

AAPL 

128. 

WY 

129. 

C8E 

130. 

BAC 

131. 

AMP 

132. 

CAG 

13S. 

CNA 

134. 

RTN 

135. 

CL 

13& 

NCR 

137. 

DTE 

138. 

HOU 

139. 

ABS 

148. 

CBS 

141. 

BHI 

142. 

OH 

143. 

CNQ 

144. 

DE 

145. 

ETR 

148. 

FPL 

147 

ONE 

Company 


Tonnoco  Inc... 
General  MMs.. 
rrr  Corp.. 


Federal  Natt.  Mtga.. 
QBuptief  Soup . 


iCiap. 


AiOwr-OHiiala  MMml. 
Noifcrfk  Southom  Coip». 


Nofttiem  TeiMoni ... 


ConeaoMveaMn  EdteN^» 


unaeip  (eoweiOQns.. 
ClliLCip — .._. 


HaMMrtonCb. 

K 

May 


Baxter  Mama8onal  ktc... 

CPC  Wiilwial 

Oi)4(  Bwfgy  inc.. 


Ind.. 

MoMaanto  Company . 
GilallaCoip„ 


AnwricBR  ClKfeic  Poww .» 
AluninM  OOi.  of  AfTwiics.. 
UniMTMeom.  of  KMwa8» 


A«taatii»*Casualtr.. 
GannaW  Co 


Pubic  Saw.  Crilorpriaa  Inc.. 
PPQ  fcc 


Mwwv  m  McLwinsn.. 
AmirfnR  QsnwBl. 

BOfOflfl;  Inc. «..«..».•. 


ConMidMstf  &fi8on . 
MSMMvCOip.. 


uofiiMon  Rmoutoos^ 


TInw  Wvnv  kic.. 
he — 


Pif WMait Oonvn.  Inc.. 


ApplB  Compuiv 

Weyartiaauaar  Corp . 

Co  op  or  Induafeiee 

BantiAroerica  Corp  ~. 

AMPInc 

ConAya  tac 

CNARiwt«aal 

Rayttiaon  Co- 


Colgala^afeiio8we.. 

NCR  Cbip 

OalroiC  Edtaon  — ». 


nouanyi  nouaBtea. 

Afeertaon-a 

CBS  be 


Baker  MU(fHa. 
Osyton-Nkidbon.. 


ConaoidMBtf  MWural  Gaa . 

Deera*  CD . 

EiMainf  CtMp— .»_ _-„ 

FPL6raup- 


BancOhaCtap^ 


6557.325 
6458.755 
6429.555 
9390.309 
6361.719 
6337.950 
6329.270 
6304.345 
6291.797 
6282.140 
6017.420 
601&422 
5984.480 
5979.780 

5931.654 
5881.168 
5804.781 
573Sj037 
S723l139 
5644^500 
5818.309 
55901.258 
5573.997 
55197B8 
5513.040 
5603.418 
5435.244 
5423.972 
5423.600 
5338.499 
5322.213 
5313.362 
52S&188 
5083j086 
S081.72S 
S0&1.e66 
5050485 
4987.238 
4923.472 
4888.756 
4882.237 
4021.971 
4771.581 
4734133 
4720.290 
4670^904 


4519.416 
4490550 
443S.7S3 
4428A)e 
4412J25 
4381in7 

4277.828 
4274.218 
428&83S 

4258.980 
4220X87 


4197.528 
418t>«78 


412UM2 
4112j880 

4111.575 

4037.841 


4022:186 


3773.M6 


500 


CumuMlve 


.31 

57.80 

.31 

58.11 

.30 

58.41 

J6 

56.72 

JO 

58J)2 

.30 

59.32 

JO 

59.62 

.30 

59.92 

.30 

80.22 

.30 

80.51 

.29 

80.80 

.29 

81.09 

.28 

81.37 

.28 

81.65 

.28 

61.93 

.28 

62.22 

.28 

62.49 

J2S 

62.77 

.27 

63.04 

JZ7 

68J1 

.27 

63.56 

.27 

63J5 

.27 

64.11 

.26 

64  J8 

.26 

64j84 

M 

6j«.90 

M 

6&16 

.26 

65.42 

J6 

65.66 

.26 

65l83 

J5 

68l19 

.25 

68i44 

.25 

68188 

.25 

6&84 

£4 

6718 

24 

67.42 

24 

67 J6 

.24 

67.90 

.24 

68.14 

2a 

68J7 

23 

6a80 

.23 

66L84 

.23 

60.06 

.23 

89.29 

.22 

6052 

.22 

69.74 

.22 

69L86 

.22 

70.18 

.21 

70140 

.21 

70161 

.21 

7062 

J1 

71iB 

.21 

71JI« 

.21 

71.45 

.21 

71.65 

20 

71.86 

20 

72.08 

.20 

72.28 

.20 

7Z48 

.20 

72.67 

20 

72.87 

.20 

73.07 

.20 

73.28 

.20 

73.48 

.20 

73.88 

20 

73.88 

.20 

74.06 

.20 

74.25 

.19 

74.44 

74.83 

74.82 

75.6f 

75.» 

75.36 

7SJe 

75.?8 

75J9 

Rw* 


148. 
149. 
150. 
151. 
152. 
153. 
154. 
155. 
156. 
157 
158. 
159. 
160. 
161. 
162. 
163. 
164. 
165. 
188. 
167. 
168. 
169. 
170. 
171. 
17i 
173. 
174. 
175. 
176. 
177. 
178. 
179. 
180. 
181. 
182. 
183. 
184. 
185. 
186. 
187. 
188. 
189. 
190. 
191. 
19^ 
193. 
194. 
195. 
198. 
197 
198. 
199. 
200. 
201. 
202. 
203. 
204. 
205. 
206. 
207 
208. 
200. 
210 
211. 
21^ 
213. 
214. 
215. 
216. 
217 
218. 
219. 
220. 
221. 
222. 
223. 
224. 


TIcMr 


HON 

RLM 

XRX 

CSR 

COP 

TCOMA 

CPQ 

AUD 

NEM 

HO 

GLW 

SUN 

C8 

GP 

CPL 

SPP 

CI 

OAT 

Z 

EY 

TMC 

NC8 

PZL 

PE 

01 

SPC 

MAS 

UST 

HSY 

ONY 

PA 

N 

MCA 

BT 

CSX 

PBI 

WIN 

NME 

AMR 

DOS 

CHL 

SYY 

C 

SB 

PET 

WAG 

WFC 

GPC 

SFX 

ENE 

DAL 

DEC 

RBD 

STl 

FLR 

TA 

TIC 

APO 

CHA 

TRB 

IFF 

KMG 

BOX 

OU 

TMK 

MCL 

NIKE 

TRW 

rrw 


ucc 

STPt 

HM 

TAN 

SNT 

UK 

PNC 
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Company 


HonoywoH  ......,.*«.••.••.... 

Reynoida  V9ts!a 

Xerox  Corp - 

Central  a  SoutttWeat. 
CoMtalCorp. 


Tale-ComrTMinicatiorw... 


Compaq  Corapuiar 

Automatic  Data  Prooeasing  Inc . 
Newmont  Mlning.M..MM..»»....M.H.. 

Home  Depot 

Coming  Inc  »»..-»«.•.»»«.»..»....... 

Sun  Co..  Inc ._ 

Chutib  Corp 

Georgia^Paciiic.. 


Carolina  Power  &  Light.. 

Scott  Paper 

aONACorp 

Qualcar  Oata 

WoUwonh  Corp  ..„....«...». 
Ethyl  Corp.. 


Timea  Miror ................ 

NCNBCorp „.. 

PennzoH  Co 

Philadelphia  Electric... 

Drasaer  Induatriea 

Security  Pacific  Corp.. 

Maaco  Corp 

UST  Inc 


Herahey  Fooda 

Donnelley  (R.R.)  &  Sona . 

Primerica  Corp 

Ifxx).  Ltd 

MCA.  Inc 

Bartoers  Tniat  N.Y 

CSX  Corp 

Pitney-Bowea. 

Winn4>xie 


National  Medical  Enterpriae. 

AMR  Corp 

DHIard  Department  Storea.... 

Chemical  Banking  Corp 

Syaco  Corp 

Ctwyaier  Ckxp 

Salomon  Inc 


Pacific  Enlerpriaea.. 
Walgreen  Co. 


Wella  F»go  6  Co 

Genuine  Paris 

Sante  Fe  Pacific  Corp 

Enron  Corp 

Delta  Air  Lines 

Ohio  Ediaon _„„ 

Rut>bennaid  Inc 

SunTrust  Banka 

FhnrCorp.. 


Transamertca  Corp.. 
Travelers  Corp. 


Air  Producta  6  Chamicali.. 
Ctwmpion  lntemational..».. 

Triburte  Co .„.._.. 

International  Flav/Frag 

Kerr-McGee 


Bedon,  Dickinson.. 

Dehixe  Corp 

Torctwnark  Corp..... 
Moore  Corp.  Ltd .... 

Hka  Inc 

TRW  mc 


INinoia  Tool  Worka.. 
MCuraw.TiM  ...M..MH.. 
Union  Camp 


StPaulCoe 

llomaitake  Mining.. 

Tandy  Corp 

Sonat  Inc 

unon  v>anMoa ._....« 


PNC  Finwicial  Corp- 


(at  Value 

PWOWM  of 

CumuMM 

500 

(Pwoani) 

3889J0e 

.18 

76.11 

3678.480 

.17 

76J6 

3865J87 

.17 

76l46 

3634.419 

.17 

7M3 

3827.358 

.17 

7«y60 

3619.152 

.17 

fxr 

3613.116 

.17 

77.15 

3570.075 

.17 

77 J1 

3581.100 

.17 

77.46 

3512J88 

.17 

77.66 

3509.583 

.17 

77.82 

3507.532 

.17 

77.96 

3493  J74 

.17 

78.15 

3466.580 

.16 

78J1 

3465.644 

.16 

78.46 

.18 

78.64 

3362.974 

.18 

78.80 

3290.881 

.18 

78J6 

3241.226 

.15 

79.11 

3237.260 

.15 

79J6 

3228.990 

.15 

79.41 

3226.547 

.15 

79.57 

3196.227 

.15 

79.72 

3179.640 

.15 

79.87 

3160.419 

.15 

80.02 

3127.221 

.15 

80.17 

3112.400 

.15 

80  J2 

3109.407 

.15 

80.46 

3056.051 

.14 

60.61 

3053.204 

.14 

60.75 

2987388 

.14 

60M 

2967.287 

.14 

61.04 

2956.926 

.14 

61.18 

2935.554 

.14 

61 J2 

2919.457 

.14 

61.46 

2879.914 

.14 

•1J6 

2826.022 

.13 

61.72 

2820.033 

.13 

61J6 

2817.989 

.13 

61.96 

2800.959 

.13 

62.12 

2764.252 

.13 

82J6 

2747.070 

.13 

82J8 

2705.066 

.13 

82.51 

2669.850 

.13 

82.64 

2687.566 

.13 

82.77 

2683.679 

.13 

82.90 

2681.438 

.13 

63.02 

2672.577 

.13 

63.16 

2644.339 

.13 

63.26 

2636.346 

.13 

63.40 

2631.810 

.12 

63J3 

2593.673 

.12 

63j88 

2578.240 

.12 

68.77 

2570.888 

.12 

63M 

2563  J50 

.12 

•4.01 

2532.528 

.12 

•4.13 

2531 J04 

.12 

•4.28 

2523.112 

.12 

64J7 

2509.893 

.12 

84.46 

2496.598 

.12 

84J1 

2483.937 

.12 

64.73 

2450.788 

.12 

•4M 

2414.790 

.11 

B4M 

2396.588 

.11 

9Uff 

2358.515 

.11 

•6.19 

2346.931 

,11 

•&a6 

2317.748 

.11 

•&41 

2280.075 

.11 

•6JC 

2278.556 

.11 

•Sua2 

2275.»7 

.11 

•6.73 

2264233 

.11 

6644 

^28^993 

.11 

86J6 

2247149 

.11 

8646 

2242.097 

.11 

66.16 

2239.720 

.11 

•6.27 

2224.453 

.11 

••47 

2214476 

.11 

•6.46 

37386 
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Vttm 


225. 

TXN 

226. 

TYC 

227. 

UAL 

228. 

KRI 

229 

CMB 

230. 

BNI 

231. 

IR 

232. 

CG 

233. 

WH 

234. 

AMX 

235. 

BGE 

236. 

MER 

237. 

UZC 

238. 

MOT 

239. 

C»V 

240. 

ASC 

241. 

cue 

24^ 

HRB 

243 

GRA 

244. 

NBO 

245. 

TO 

246. 

ROH 

247. 

OJ 

248. 

NOSE 

249. 

GAP 

250. 

SAFC 

251. 

WWY 

2K. 

GEB 

253. 

FOX 

254. 

NSP 

255. 

NLC 

256. 

LNC 

257. 

CPH 

258. 

ETN 

258. 

ASH 

260. 

MHS 

261. 

MHO 

262. 

NOB 

263. 

BOL 

264. 

ML 

265. 

GPS 

288. 

GWF 

267. 

LIT 

20& 

TXT 

209. 

U 

27a 

JR 

zn. 

NWR 

zn. 

Mil 

273. 

ALG 

274. 

ORCL 

275. 

Bf.B 

276. 

FG 

277. 

TIN 

27& 

svIj 

279L 

1 

280. 

CRR 

281. 

GWW 

282. 

HLT 

28a 

MO 

284. 

ENS 

285. 

PRO 

288. 

WHR 

287. 

FNG 

288. 

CCK 

289. 

AHM 

290. 

MEA 

291. 

PCLB 

292. 

BBI 

293. 

AVP 

2»4. 

FTU 

295. 

W 

298. 

MYG 

297. 

ECO 

298. 

GFS.A 

299. 

QOH 

30a 

FNB 

sn. 

JP 

STANOAflo  A  Poor's  SOO-^Continued 
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Coflfipany 


TwM  InslHHnents.... 

Tyco  Utw 

UAL  C»p 

Knighi-RidderNe«w. 

Ontam  MMhattan 

BuriinQlon  Nofthofn ........», 

Ingariol-Rand 

CoiumtM  Gm  System 

WMnno  Corp _......„„.. 

AnwK  Inc 

DaMniow  Gas  &  Bectric.. 

Uz  Oateme,  Inc 

Modlrenic  Inc 

Oovar  Cwp «_.....»..„ 

Anwrican  Stores 

Blocii  H4R 

Qrac*  (WA)  A  Co 

NBO  Bancorp  Inc 

Plwipe  Oodge...„.__.««...« 

noiwt&Haas 

Oow  Jonas  &  Co 

Nowtstrom 

GiMlAAP 

SAFECO  Coip 

VWigiey  (Wm)  Jr 

Gaibar  Products 

Fadacal  Ei^iress 

Northsm  States  PoMwr— 

NalGO  Chamical 

Lincoln  National 

CapM  HoUng 

Eaton  Coip 

Aatriandd 

Maniott  Coip ........»»««»... 

Manuiacturars  Hanover... 

Nonwaat  Corp 

Bausctt  A  Lomb 

Martin  Mwietta 

Gap  (The) 

Great  Western  Rnancial.. 

Utton  Inds — -.»..»»»»« 

TsKtoon  Inc— — .....»»».« 
Lockheed  Corp 


Niagara  Mohawk  PoiMr.. 

Morton  Intsmational 

Arkia  Inc. 


Orade  Systems 

Brewv^orman  lnc~ 

USFAGCorp „. 

Tompie  Inland. 


Super  Vaht  Stores 

Rrst  Interstate  Banoorp.. 

Conaoidated  Rail 

Grainoar  (W.W.)  Inc 


McOonnat  Douglas . 
Enssrch 


Polsreid  Corp.. 
WNrtpooi  Co^p .. 


Fleet/Norsta»  Fmandai.. 

Cra«w»  Cork  A  Seal ~.. 

Ahmanaon^F.)«Co.. 

Mead  Corp 

Price  C© 

BamaltBanka  Inc 

Avon  Products 

Firat  Unioi»  Corp 

WsatuacoCorp 


Co- 


Echo  Bay  Mtoes  Ltd. 
GisntFeodaA 


FM  Cbica9»  Corp 


(etVakje 

Percent  of 

CumdatMB 

500 

(Percent) 

2200.808 

.10 

86.58 

2198^36 

.10 

86.68 

2183.500 

.10 

86.79 

2173J82 

.10 

86.69 

215a042 

.10 

86.99 

2130.220 

.10 

87.00 

2131.019 

.10 

87.20 

2128.105 

.10 

87.30 

2121.854 

.10 

87.40 

21091832 

.10 

87.50 

2081.432 

.10 

87.60 

2079.483 

.10 

87.70 

2070.573 

.10 

87.79 

208&985 

.10 

87.89 

2061.799 

10 

87.99 

2093.788 

.10 

88.09 

2019.136 

.10 

88.18 

2011.894 

.10 

88.26 

2005UX6 

.10 

88.37 

1907.057 

.09 

88.47 

1990.583 

.09 

88.56 

1990.2^3 

.09 

88.66 

T978.801 

.09 

88.75 

1958.040 

.09 

88.84 

1943.578 

.09 

88.93 

1922.160 

.09 

89.03 

1920.838 

.09 

89.12 

1908.613 

.09 

89.21 

187&246 

.09 

89^30 

1888.412 

.09 

88.39 

1850.150 

.09 

89.47 

1857.560 

.09 

89.56 

1857.216 

.09 

89.65 

1850.214 

.09 

89.74 

1845.278 

.09 

89.82 

1837.550 

.09 

89.91 

1895.820 

.09 

90.00 

19161872 

.09 

90.09 

1808.710 

.09 

90.17 

1797.545 

.09 

90.26 

1783.254 

.08 

90.34 

1782.089 

.08 

90.43 

1779.222 

.08 

60.51 

1778.980 

.08 

90.59 

1777.309 

.08 

90.68 

1775.528 

.08 

90.76 

1752.288 

.08 

90.65 

1749.338 

.08 

90.93 

1737.480 

.08 

91.01 

1730.805 

.08 

91.09 

1713.653 

.08 

91.17 

1704.674 

.08 

91.26 

1683.525 

.08 

91.34 

1689.413 

.08 

91.42 

1688.684 

.08 

91.50 

ie6&477 

.08 

91.57 

1664.125 

.08 

91.85 

1662.000 

.06 

91.73 

1860.285 

.08 

91.81 

1643.118 

.08 

91.88 

1841.466 

.08 

91.97 

1*38.575 

.08 

92.05 

K323(S 

.08 

92.12 

1K5.179 

.08 

92.20 

1820.488 

.08 

92.28 

1808.338 

.08 

92.35 

1586.944 

.08 

92.43 

1581.725 

.07 

92.50 

1555.180 

.07 

92.58 

\ssajKn 

.07 

92.85 

1551A12 

.07 

92.72 

15(3.888 

.07 

92.88 

Mf9.mt 

.07 

9eS7 

i5Q4iaoe 

.07 

92.84 

1504Lf79 

.07 

99.91 

14801788 

.07 

99.68 

f487J81 

.07 

9A15 

Rank 


302. 

303. 

304 

305 

306 

307 

308 

309 

310. 

311 

312. 

313. 

314. 

315. 

316. 

317 

318. 

319. 

320. 

321. 

322. 

323. 

324. 

325. 

326. 

327. 

328. 

329. 

330. 

331. 

332. 

333. 

334. 

335. 

336. 

337. 

338. 

339. 

340. 

341. 

342. 

343. 

344. 

345 

346. 

347 

348. 

349. 

350. 

351. 

352. 

353. 

354. 

355. 

356. 

357. 

358. 

359. 

360. 

361. 

362. 

363. 

364. 

365. 

366. 

367 

368. 

369. 

370. 

371 

372. 

373. 

374 

375. 

376. 

377 

378. 


Twkar 


TOM 

HPC 

SOV 

NYT.A 

LLX 

GT 

RBK 

UtS 

SHW 

RAO 

STJM 

CA 

NWL 

SWK 

PEL 

CIC 

SK 

NUE 

SNA 

Mli/I\ 

OCN 

GCN 

GAS 

ROAO 

ASN 

KR 

AMH 

R 

NSI 

MOR 

IMA 

FMC 

LPX 

MXS 

VFC 

ACK 

GO 

MST 

CMCSA 

HI 

ACAO 

AR 

CMY 

TOY 

EGG 

PCAR 

PH 

G 

pa 

BCC 

TOC 

SCO 

HRS 

WMB 

BNL 

FLM 

TJX 

PCH 

RML 

JOS 

CYR 

GR 

AGREA 

BS 

SRV 

ESY 

lAO 

GSX 

JO 

AVY 

AAL 

CC 

FFB 

MEL 

CYM 

LOW 

TKR 


STANDARD  &  POOR'S  500— Continued 
[Market  Vakw  Order,  Wednesday.  Aug.  22. 1990] 


Company 


Tandem  Computers  Inc.. 

Hercules,  Inc 

Sovran  Financial  Corp ... 
New  York  Times  01.  A .... 


Louisiana  Land  &  Exploration., 

Goodyear  Tire  &  Rubber 

Reebok  Intemational 

Unisys  Corp 

Sherwin-Williams , 

Rite  Aid 

SL  Jude  Medk»l 

Computer  Associates  IntI 

Newell  Co 

Stanley  Works 

Panhandle  Eastern 

Corttinental  Corp „ 

Safety-Kleen 

Nucor  Corp 

SnapOn  Tools 

McKesson  Corp 

Osrta  Corp 

General  Cinema 

NICOR  Inc 

Roadway  Service . 

Akx>  Standard 

t<roger  Co 

Amdah  Corp 

Ryder  System 

National  Service  Ind „. 

McOermott  International 

IMCERA  Group  Inc 

FMC  Corp 

Lousiana  Pacific 


Maxus  Energy 

V.F.  Corp 

Armstrong  Worid 

General  Dynamics 

Mercantile  Stores 

Comcast  CI.  A 

Househokt  international.. 

Autodesk,  Inc 

ASARCOInc 


Community  Psych  Centers.. 

Teledyne  Itk 

EG  AG  Inc 

PACCAR  inc „. 

Paiker-Hannifin 

Greyhound  Dial  Corp 

Pan  Corp 

Boise  Cascade 

Rowan  Cos »..—...... 

Square  "0" ™..„, 

Harris  Corp ».........„„....,., 

Williams  Cos 


Beneficial  Corp 

Fleming  Co.  Inc 

TJX  Companies  Inc.. 

PotlatchCorp 

Russell  Corp 

Josterfs  Inc 


Cray  Research 

Goodrich  (B.F.) 

American  Greetings  CI  A. 

Bethletiem  Steel >■■■• 

Service  Corp.  Intematiorfal... 

E-Systems 

Inland  Steel  Ind.  Inc 

General  Signal 

Johnson  Controls ....... 

Avery  lntematk>nal 

Alexander  A  Alexander 

CkcuH  City  Stores 

First  FWeMy  Bancorp „.. 

Melton  Bank  Corp 

Cyprus  Minerals  Co....;.......... 

Lowe's  Cos 

TlmkenCo 


Market  Value 


500 


1448.194 

.07 

1431.074 

.07 

1426.651 

.07 

1415.055 

.07 

1404.400 

.07 

1401.820 

.07 

1394.738 

.07 

1388.196 

.07 

1374.673 

.07 

133^963 

.06 

1331.805 

.06 

1326.060 

.06 

1321.490 

.06 

1312.019 

.06 

1298.588 

.06 

1297S80 

.06 

1295.704 

.06 

1286.675 

.06 

1285.719 

.06 

1285.225 

.06 

1268.055 

.06 

1247.850 

.06 

1240.421 

.06 

1223.281 

.06 

1219.826 

.06 

1216.324 

.06 

1216.385 

.06 

1214.084 

.06 

1212.904 

.06 

1207.415 

.06 

1182.992 

.06 

1172.966 

.06 

1164.067 

.06 

1159.826 

.06 

1154.068 

.05 

1150.989 

.05 

1143.423 

.05 

1142.164 

.05 

114^141 

.05 

1139.070 

.05 

1133.454 

.05 

1128.834 

.05 

1123.824 

.05 

1108.300 

.05 

1087.388 

.05 

1061.590 

.05 

1075.226 

.05 

1074.870 

.05 

1070.234 

.05 

1062.628 

.05 

1055.165 

.05 

1054.069 

.05 

1020.791 

.05 

995.269 

.05 

965.776 

.05 

979.453 

.05 

968.142 

.05 

966.777 

.05 

955.068 

.05 

053.400 

.05 

943.092 

.04 

930.968 

.04 

920.259 

.04 

893.214 

.04 

889.038 

.04 

688.606 

.04 

678.742 

.04 

878.370 

.04 

676.361 

.04 

863.499 

.04 

881.433 

.04 

849.524 

.04 

848.134 

.04 

845.460 

.04 

844.223 

.04 

842J94 

.04 

835.325 

.04 

Cumulative 
(Percent) 


93.22 
93.29 
93.35 
93.42 
93.49 
93.55 
93.62 
93.69 
93.75 
93.81 
93.88 
93.94 
94.00 
94.06 
94.13 
94.19 
94.25 
94.31 
94.37 
94.43 
94.49 
94.55 
94.61 
94.67 
94.73 
94.78 
94.84 
94.90 
94.96 
95.01 
95.07 
95.13 
95.18 
95.24 
95.29 
95  J5 
95.40 
95.45 
95.51 
95.56 
95.62 
95.67 
95.72 
95.78 
95.83 
95.68 
95.93 
95.90 
96.03 
96.08 
96.13 
96.16 
96.23 
96.28 
96.32 
96.37 
96.42 
96.46 
96.51 
96.55 
96.60 
06.64 
96.69 
06.73 
96.77 
96.81 
96.85 
96.90 
96.94 
96.98 
9702 
97.06 
9710 
9714 
9718 
97.22 
07.26 
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37389 


Rank 


STSl 
38a 

38t. 
382. 
383. 
384. 
385l 
388. 
387. 
388. 
388. 
390. 
381. 
382. 
393. 
394 
395. 
396. 
397. 
396. 
399. 
400. 
401. 
402. 
40a 


405. 
40& 
407. 
406. 
408. 
4ia 
411. 
41Z 
413. 
414. 
41  Sl 
416. 
417. 
41& 
419. 
420. 
421. 
422. 
423. 
424. 
425. 
426. 
427. 
428. 
429. 
430. 
431. 
432. 
433. 
434. 
435. 
436. 
437. 
438. 
439. 
440. 
441. 
442. 
443. 
444. 
445. 
446. 
447. 


460. 
461. 
452. 
468. 
464. 
466. 


Tickar 


PIN 

WTHQ 

EC 

BMS 

OG 

HAS 

ACCOe 

BMET 

HP 

MIL 

TNB 

MAT 

BC 

KWP 

STO 

JH 

RYC 

NOC 

PBY 

LOfl 

LOTS 

NAV 

FWC 

LOG 

NL 

FBO 

Bcn 

INGR 

BDK 

OOF 

POL 

PKN 

BU 

WAN.B 

WETT 

BKB 

U 

YEU 

CR 

SNC 

PCO 

REN 

CSC 

ACV 

ECH 

EFU 

AS 

SRR 

PMI 

VAT 

WEN 

TNV 

USH 

COA 

CTB 

CBL 

LUB 

MRN 

ZRN 

ECL 

HPH 

GO 

NSM 

CKL 

CTX 

NC 

AMD 

BG 

PRI 

MOP 

CUM 


Standard  &  Poor's  500— Continued 

[Mwtwt  VMiB  (Mm,  Wdnesday.  Aug.  22, 1990] 


Contpany 


PSI  nwwcM  mc 

wonMngnn  na  ....».^....— *.— 
EnQstaitf  Corp*- — .. , 

Baniift  Gompany 

Ogdan  Covp 

llubro  Inc.— ■ 

Coon  (Adoipti) 

moHM^  iwCm...............ii 

HsIiMrich  A  Payn8...» 

MiWpow  Cop 

Thonac  S  Baits 

Mattai^  lnc»» .,.■■..«. 

Bnjniwfch  Corp 

King  WtafW  Producliona 

Stone  ConWnar 

Hartand  (J.K) 

RayciMRi  Oofp  ......„..__»-» 

Norltwop  Coip 

Pap  Boya 

Loral  Coip — 

Lolua  Oavalopment — 

Navisiv  Intamational  Coip... 

Foster  \Wh8aicir 

Longs  Onig  Stores 

NL  Indualrias- 

Fedaral  Papar  Board 

BardJOR)  Inc 

Inlaigfapti  Cofp „»»». 

Black  A  Dackar  Corp 

0«iMi»Coming  Fitierglaas-. 

Peoplaa  rwtfjy       

Pa)MrvCknar.~ .— 

BaN  Ooip..  .    — ....»»»«« 

Wsng  Laba  as 

WetlenM  he. 

Bank  ol  Boalon 

USAir  Graup.- 

Yatow  FraigM  Systeraa 

Crane  Company 

ofiMMmii  ranonai  ....^^..mm.. 

Piltslun  Co»».» «. 

RoMm  CiMroHffwitfli  ..^^.... 
Cofnpulv  Sci9nc88  Cdfp»«. 

AtM>1»CutMr 

EcMn  mc 

Eaalaiw  Enterprises 

Annoo  lfK~— ~... 
Stride  Rte 


Vai%Coqp~ 


FLE 
CMZ 
SFA 


Wendy^Mamational. 

Trinowe  Corp  - - 

USUFE  Corp 

ConkoiOMa- 
Cooper  Tire  A  RublMr.. 

Corraon  ft  Bkck _ 

LutysCaMarias _ 

Morriaen  Kiaxlaen _ 

ZunI 
Ecolablna. 


Indus. 


Gruaman  Corp 

Nettorvl  Semiconductor . 

Ctark  Cqulpiiient 

Centex  GoiPm 


NacoomdaA 

Adwtotd  MtefO  D6vio80« 
Brown  Group 


Pronwt  Ibc* 


Ooip« 


Cumnlrfi  Eiigine  Co,  Inc.. 


CtncinnBK  IflKron .. 


Sprtnga 


Inc. 


MVahja 

Percent  of 

Cutnulalfcw 

500 

832.879 

.04 

97.30 

832.801 

.04 

97.34 

828.430 

.04 

97  J8 

620.801 

.04 

97.42 

819.989 

.04 

97.48 

814.615 

.04 

97.49 

808.238 

.04 

97.53 

807.969 

.04 

97.57 

806.874 

.04 

97.61 

804.458 

.04 

97.65 

799.893 

.04 

97.68 

794.204 

.04 

97.72 

791.100 

.04 

97.76 

788.562 

.04 

97.80 

786.188 

.04 

97.83 

784.316 

.04 

97.87 

778.868 

.04 

97.91 

775.583 

.04 

97.95 

756.433 

.04 

97.98 

741.443 

.04 

98.02 

725.897 

.03 

98.05 

723.824 

.03 

98.09 

720.379 

.03 

9ai2 

719.719 

.03 

98.15 

718.413 

.03 

98.19 

717.824 

.03 

98.22 

714.690 

.03 

9&26 

710.890 

.03 

98.29 

706.968 

.03 

9a32 

706.265 

.03 

98.36 

694.216 

.03 

98.39 

688.318 

.03 

9&42 

685.920 

.03 

98.45 

679.268 

.03 

98.49 

676.348 

.03 

98.52 

667.819 

.03 

98.55 

662.325 

.03 

98.58 

661.765 

.03 

98.61 

652.064 

.03 

98.64 

649.535 

.03 

98.68 

645.823 

.03 

98.71 

630.042 

.03 

98.74 

624.409 

.03 

98.77 

612.750 

.03 

98.79 

606.705 

.03 

98.82 

600.636 

.03 

98.85 

597.112 

.03 

98.88 

577.171 

.03 

98.91 

561.446 

.03 

98.93 

555.689 

.03 

96.96 

554.766 

.03 

98.99 

548.643 

.03 

99J)1 

545.297 

.03 

99.04 

544.604 

.03 

99.06 

534.690 

.03 

99M 

532.446 

.03 

99.11 

523.413 

.02 

99.14 

518.518 

.02 

99.16 

511.031 

.02 

99.19 

502.526 

.02 

99.21 

497.028 

.02 

99.24 

488.141 

.02 

99.26 

487.103 

.02 

99.28 

474.459 

.02 

99J0 

471.063 

.02 

99J3 

452.676 

.02 

99  JS 

448.987 

.02 

99  J7 

443.657 

.02 

99  J9 

442.607 

.02 

96.41 

436.842 

.02 

89.43 

433.780 

.02 

99.45 

427J0n 

.02 

99.47 

419.155 

.02 

99.4ft 

418.275 

.02 

99.51 

409.905 

.02 

99.53 

401.588 

.02 

90.55 

400.191 

.02 

99.57 

Rank 


456. 

457. 

458. 

459. 

460. 

461. 

462 

463. 

464. 

465. 

466. 

467. 

468. 

469. 

470. 

471. 

472. 

473. 

474. 

475.- 

476. 

477. 

478. 

479. 

480. 

481. 

482. 

483. 

484. 

485. 

486. 

487. 

488. 

489. 

490. 

491. 

492. 

493. 

494. 

495. 

496. 

497. 

498. 

499. 

500. 


Standard  &  Poor's  500— Continued 

[Martcet  Vakie  Order,  Wednesday,  Aug.  22. 1990] 


Ticker 


CNF 

CHRS 

OIGI 

GOSHA 

OKE 

TEK 

BGQ 

Nil 

BEV 

SPW 

SMED 

HOL 

RYAN 

CUE 

OM 

BSET 

PN 

FRM 

WMOR 

HMX 

KBH 

ANDW 

BLY 

FJQ 

ze 

DGN 

PHM 

HBJ 

SKY 

POO 

USG 

NEC 

LCE 

MAI 

CHH 

GCO 

TKA 

CTCO 

IK 

BNS 

AMT 

UH 

DPT 

ISS 


Compeny 


ConsoKdated  Freightways . 
Ctiai filing  Shoppes............. 

DSC  Communications ». 

Oshkooh  B'Goah 

ONEOK  mc 

Tektronix  mc 

Briggs  ft  Stratton 

National  mtsrgroup............. 

Beverly  Enterprises 

SPXCorp.. 


Shered  Medical  Systems... 

Handtoman  Co 

Ryan's  Family  Steak  Hse.. 
Quantum  Chemical  Corp... 

Outtwaid  Marine 

Bassett  Furniture 

Pan  Am  Corp.. 


First  Mississippi  Corp.. 

Westmoreland  Coal 

Hartman  Corp.. 


Kaufman  ft  Broad  Home  Corp.. 

Andrew  Corp 

BaNy  Manufacturing  Corp 

Fodders  Corp „,., 

Zenith  Electronics „. 

Data  General „ 

PHM  Corp 

Harcourt  Brace/ Jov 

SkyNna  Corp 

Prime  Motor  Inns 

USG  Corp. 


Natkmal  Education 

Lone  Star  Industries 

M/A  Com.  mc 

Carter  Hawley  Hale 

Geneeco  mc 

Tonka  Corp _ 

Cross  ft  Tracker. 

Intertake  Corp 

Brown  ft  Sharpe  Co 

Monercii  Machine  Tool.. 
AcmeOeveiand  Corp.„. 

United  States  Home. 

Detapoint 

INTERCO.  Inc 


Total  Mari(et  Value.. 


WMBnW  VSIUS 


397.932 
387.237 
386.627 
386.529 

378.437 

363.563 

354.368 

348.032 

336.315 

320.292 

314.146 

301.902 

301.059 

299.978 

276.849 

273.375 

258.396 

223.507 

220.688 

198.501 

183.274 

182.445 

178.392 

177.177 

167.031 

162.404 

155.688 

154.872 

152.832 

144.449 

135.390 

129.487 

122.123 

101.174 

100.622 

62.146 

70.517 

65.063 

63.891 

57.633 

44.994 

42.464 

27.519 

13.912 

9.677 


2,106,256.518 


Psrcvnt  of 
500 


.02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Cumulative 
(Percent) 


99.50 

90.61 
99.63 

90.84 
99.86 
99.68 

99.70 
99.71 
99.73 
99.74 
99.78 
99.77 
98.79 
99.80 
99.82 
90.83 
90.84 
99.85 

99.80 

99.87 
99.88 
99.89 

99.90 

99.90 

99.91 

99.92 

99.93 

96.94 

90.04 

09.95 

99.96 

99.90 

99.97 

90.97 

99.98 

99.98 

99.98 

99.99 

99.99 

99.99 

100.00 

100.00 

100.00 

100.00 

100.00 


[Rel.  No.  34-28402;  nte  Na  SR-MSE-90-14] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectlveneee  of 
Proposed  Rule  Ctwnge  l>y  ttw  Midwest 
Stock  Exduinge,  Inc.  Relating  to  Its 
MemlMT  Transaction  Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C..  78s(b)(l),  notice  is  hereby 
given  that  on  August  13. 1990,  the 
Midwest  Stock  Exchange.  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatoty  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  Section 
(c),  subparagraphs  (1)  and  (2),  of  the 
Transaction  Fee  Schedule  of  its 
Membership  Dues  and  Fees  by  waiving 
all  Item  Charges  and  Value  Charges  for 
all  transactions  in  Tape  B  eligible 
issues.'  This  fee  waiver  will  apply  only 


to  Hrms  sending  orders  in  Tape  B 
eligible  securities  to  the  floor  of  the  MSE 
and  will  be  limited  in  time  to  the  period 
beginning  with  the  effectiveness  of  this 
submission  through  December  31, 1990.' 


21583  (December  18. 1984).  SO  FR  730  (January  7. 
198S). 

■  The  current  MSE  fees  under  this  section  are  set 
forth  below: 

(1)  Item  Charge 


'  The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA").  compiles 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  basis.  The  CTA  is  comprised  of 
the  New  York,  American  ("Amex"),  Boston. 
Cincinnati,  Midwest,  Paciric,  and  Philadelphia  Stock 
Exchanges,  and  the  National  Association  of 
Securities  Dealers,  In&  Amex  listed  stocks  and 
qualifying  regional  listed  stocks  are  reported  on 
CTA  Tape  B.  Securities  Exchange  Act  Release  No. 


Sham/Trade 

Rata 

1-99 

100-500 

501-and  over. 

8,25  (per  trade). 
S.2S  (per  100  shares). 
S1.2S  (per  trade). 

(2)  Value  Charge 

Total  Groai  Dollar  Value/Montfi  (in  miUiona) 

Rata 

Ipv 
91M» 

0.0-lOX) 

S16J) 

37396 
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n.  Self-Regulatory  OiganizatioD't 
Statement  of  the  Piupote  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

hi  Its  fiMng  wi&  the  Commiasinn.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  propoeed  rule  change 
and  discussed  any  ccMBments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  qtecified  in  Item  IV  below. 
The  self-re^atory  organization  has 
prepared  summaries,  set  forth  in 
Sections,  A,  B.  and  C  below,  of  the  most 
sigfiificant  aspects  of  such  statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pr^wsed  Rule 
Change 

The  purpose  of  the  proposed  rule 
diange  is  to  attract  additional  order 
flow  in  Tape  B  eligible  securities  and 
enhance  the  competitive  position  of  the 
Exchange  in  these  issues. 

Hie  proposed  rule  change  is 
consistent  with  section  6(bK4]  of  the  Act 
in  that  the  waiver  of  these  fees  does  not 
^      affect  the  existing  equitable  allocation 
of  dues,  fees,  and  other  charges  among 
Exchange  members  using  the 
Exchange's  bcilities. 

B.  Self-Regukitory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
die  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
die  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
htedtbers,  Participaata  or  Others 

Coranents  were  neither  adicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tlnii^for 
ConmnsstOB  Action 

The  foregoing  mle  diange  estaUishes 


ToM  CfVM  DdHv  Vifw/MHilb  (in  oiMtav) 


25.1-125.0- 


i2s.i-]aaa- 


250.1-3500- 
3501-4500- 


4501-5500.. 
550.1-lJ 
Over  1.000.. 


tlJOOO) 


as 

ea 

TS 

as 

4.5 

2J 
1.5 


In  fntf^Utitig  the  value  cbecge  (1)  tttB  valuetiaa  of 
the  Tint  900  share*  per  trade  will  not  be  included.  (2) 
only  the  fin#  HUUO  wMree  whI  bwenMo  en  CFoee 
order*,  and  (3)  only  the  Hrst  5O000  share*  will  be 
valued  on  non-cro**  trade*. 


or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
19(b](3](A]  of  the  Act  and  subparagraph 
(e)  of  rule  19b~4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Comqiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUdtatioB  of  Cemmenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  (A  such  filing  w^  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  Ma  SR- 
M^-90-14  and  should  be  submitted  by 
October  2, 1990. 

For  the  Commiation.  by  Dm  Divinon  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  31, 1990. 
Maigarat  H.  McFariand. 
Deputy  Secrgtary. 

[FR  Doc  90-21192  Ffled  9-10-80;  8:45  am) 
mUJNQ  COOC  M10.«MI 


(ReL  No.  34-2tt«0;  Mamatlonal  Serlee  ReL 
NOl  141;  He  NOl  8II-IIVSE-90-37) 

SeH-Reguietocy  OrgenigaMonr,  Flllin 
and  Order  Grantino  Accalaratad 
Approval  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchanga*  inc„ 
RalatkiQto  Ualtat  o«  tndas  WarranCs 
Based  on  tlia  FInancW  Times-Stock 
EAClwnge  100  fndsx 

Pursuant  to  section  19(b)(ll  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  7aa(b)|l),  notice  is  hereby 
given  that  on  Aogpist  1, 1990.  the  New 
York  Stock  Exchange  PNYSF*  OR 
"Exchangel  filed  with  the  Securittee 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 


change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  Tlie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seff-Regulatory  Otganizatioa's 
Statement  el  the  Tetms  of  Substance  of 
the  Proposed  Rule  Change 

Under  1 703.17  of  the  NYSE  Listed 
Company  Manual,  the  NYSE  proposes  to 
list  index  warrants  based  on  the 
Financial  Timee-Stock  Exchange  lOO 
Index  ("FT-^  100  Index"  or  "Index'T 
The  NYSE  is  submitting  its  proposal 
pursuant  to  the  requirements  of  a  1990 
rule  change  by  the  NYSE  that  permitted 
the  Exchange  to  list  index  warrants 
based  oo  established  market  indexes, 
both  foreign  and  domestic' 

D.  Setf-Regidatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  tfie 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reg^atory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regalatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Stattttory  Basis  for,  tite  Proposed  Rale 
Change 

in  ^me  1990.  the  Commission 
approved  amendments  to  the  NYSE's 
ndes  permitting  the  bstii^  ol  index 
warrants  bssed  on  established  nericet 
indexes,  bolb  domestic  and  fcro^n.  In 
approving  the  sidrenMntkined 
amendment*,  the  Commissioa  stated 
that  the  NYSE  would  be  required  to 
submit  for  Commission  approve)  any 
specific  index  warrants  that  it  proposed 
to  trad&  Acconfoigly.  the  NYSE  is 
submitting  the  prc^osed  rule  change 
pursoant  to  the  Index  Warrant  Approval 
Order  to  aUow  die  Exchmge  to  Hst  and 
trade  warrants  based  on  the  FfSR  100 
Index. 


*  Ste  Securitte*  Exchange  Act  Release  No.  281B3 
()UM  SB,  nsOl;  8S  n  ZTTM  (Ofdir  afproving  File 
No^  SR-MTaB-aS^  rtadn  atanrt  AppMwl 
OidaTV  Hm  Mex  WaMMl  ApptOMl  CMv  aeli 
forth  generic  U«Hf^  «tanda»da  iar  wenaatebeaed 
on  domestic  and  international  marfcet  indexes  and 
cerUin  sales  practice  rule*  for  trading  of  these 
warrant*. 


The  FT-SE 100  ladex  is  an 
internationally  recognized, 
capitalization-weii^ted  stock  index 
based  on  the  prices  or  100  of  die  most 
highly  capitalized  and  actively  traded 
British  stocks  traded  on  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland  ("ISE").  Tbe  Index  Li  updated 
each  minute  form  9  a jn.  to  5  p.m. 
(London  time).* 

Consistent  with  the  Index  Warrant 
Approval  Order,  the  NYSE  states  that 
the  FT-SE  100  warrant  issues  will 
conform  to  the  listing  guidelines  set 
forth  in  §  703.17  of  the  Listed  Company 
Manual  which  provide  that  (1)  The 
issuer  shall  have  assets  in  excess  of 
$100,000,000  and  otherwise  substantially 
exceed  the  size  and  earnings 
requirements  in  Section  102.01  of  the 
listed  Company  Manual:  (2)  the  term  of 
the  warrants  shall  be  for  a  period  of  at 
least  one  year  (3)  the  minimum  public 
distribution  of  sudi  issues  shall  be 
1,100,000  warrants,  together  with  a 
minimtmi  of  400  public  holders,  and 
have  an  aggregate  market  value  of 

$4,ooaooo. 

FT-SE  100  Index  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash  settiement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
[i.e.,  American-style)  or  exercisable  only 
on  their  expiration  date  [i.e.,  European- 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  die  FT-SE  100  Index  has  declined 
below  a  pre-stated  cash  settiement 
value.  Conversely,  holders  of  a  warrant 
structures  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  FT-SE  100  Index  has  increased 
above  the  pre-stated  cash  settiement 
value.  If  "out-of-the-money"  at  the  time 
of  expiration,  the  warrants  would  expire 
worthless. 

The  NYSE  has  adopted  suitabliUty 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  Exchange  rule  405, 
Supplementary  Material  .30  applies  the 
options  suitability  standard  in  rule  723 
to  recommendations  regarding  index 
warrants  and  recommends  that  index 
warrants  be  sold  only  to  options- 
approved  accounts.  Tlie  suitability 
standard  requires  that  a  member  or 
member  orgaidzation  have  reasonable 
grounds  to  believe  that  a  recommended 


*  For  a  more  complete  description  of  the  FT-SE 
too  Index,  see  Securities  Exchange  Act  Releaae  Na 
27700  (March  S,  1900),  (6  FR  0380  (order  approving 
file  No.  SR-AMEX-OS-S). 


index  warrant  fransaction  is  suitable  for 
a  customer  and  that  the  customer  is  able 
to  evaluate  and  bear  the  risks  of  a 
proposed  transaction.  Rule  406, 
Supplementary  Material  .10  requires  a 
Senior  Registered  Options  Principal  or  a 
Registered  Options  Principal  to  approve 
and  initial  a  discretionary  order  in  Index 
warrants  on  the  day  entered.  In 
addition,  prior  to  the  commencement  of 
trading.  tiieNYSE  will  distribute  a 
circular  to  its  membership  calling 
attention  to  q>ecific  risks  associated 
with  warrants  on  the  FT-SE  100. 

In  the  Index  Warrant  Approval  Order, 
the  Commission  noted  that  with  respect 
to  foreign  index  warrants,  there  should 
be  an  adequate  mechanism  for  sharing 
surveillance  information  with  respect  to 
the  index's  component  stocks.  In  this 
regard,  the  NYSE  has  entered  into  a 
Memorandum  of  Understanding  relating 
to  information  sharing  with  The 
Securities  Association  ("TSA").*  The 
Exchange  believes  that  this 
Memorandum  is  an  appropriate  and 
sufficient  sharing  agreement  for  the 
purpose  of  accommodating  FT-SE  100 
warrant  trading  on  the  Exchange. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular  in  that  the  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  among  customers, 
issuers,  brokers  and  dealers. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  tiiat  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  requested  tiiat  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act 


*  TSA  i*  the  •elf-regulatoiy  organisatioa 
re*pan*ible  for  regulating  the  1>X  equity  *ecuritle* 
niaiket.  All  ISE  member*  must  be  members  of  TSA 
TSA  also  include*  member*  which  may  not  be 
active  OB  die  18B. 


The  Commission  finds  that  die 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).* 
Specifically,  the  Commission  beheves, 
as  it  did  when  approving  the  NYSE's 
framework  for  index  warrants,  that 
index  warrants,  such  as  the  FT-SE  100 
warrants,  are  an  innovative  financing 
technique  that  %vill  benefit  U.S.  hiVestors 
by  proving  them  nvith  an  alternative 
investment  vehicle.  The  FT-SE  100 
warrants  will  enable  investors  to  obtain 
differential  rates  of  return  on  a  capital 
outiay  if  the  FT-SE  100  moves  in  a 
favorable  direction  within  a  specified 
time  period.* 

The  Commission  also  believes  that  the 
FT-SE  100  warrants  are  consistent  with 
its  generic  Index  Warrant  Approval 
Order.  Because  die  FT-SE  100  is  a 
broad-based  index  of  actively  traded, 
well-capitalized  stocks,  the  trading  of 
cash-settied  warrants  on  the  FT-SE  100 
on  the  NYSE  does  not  raise  unique 
regulatory  concerns.  The  Commission 
notes  tiiat  die  NYSE  rules  and 
procedures  that  address  the  special 
concerns  attendant  to  the  secondary 
trading  of  index  warrants  will  be 
applicable  to  the  FT-SE  100  warrants.  In 
particular,  by  imposing  the  special 
suitabiUty,  (Usclosure,  and  compliance 
requirements  noted  above,  the  NYSE 
has  addressed  adequately  potential 
public  customer  problems  tiiat  could 
arise  from  the  derivative  nature  of  FT- 
SE  100  warranU.  Moreover,  tiie  NYSE 
plans  to  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  warrants 
on  the  FT-SE  100  and.  pursuant  to 
§  703.17  of  die  NYSE  Listed  Company 
Manual,  only  substantial  companies 
capable  of  meeting  their  warrant 
obligations  will  be  eligible  to  issue  FT- 
SE  100  warrants. 

In  Light  of  die  fact  tiiat  die  FT-SE  100 
is  a  foreign  index,  the  Commission 
believes  that  an  adequate  surveillance 
sharing  agreement  between  the  NYSE 
and  TSA  is  a  necessary  prerequisite  to 
deter  and  detect  potential  manipulation 
or  other  improper  or  illegal  trading 
involving  the  warrants.  To  address  this 
concern,  the  NYSE  entered  into  a 
Memorandum  of  Understanding 
("Memorandum")  with  TSA  in  August 
1990  that  is  broad  enough  to  include  the 
sharing  of  market  information  related  to 


•15U.S.C78(bK5K18M» 

•  Of  course,  if  the  FT-SE  100  move*  in  the  wrong 
direction  or  fail*  to  move  in  the  right  direction,  the 
warranU  wUI  expira  worthle**  and  the  inveator* 
will  have  loel  their  entire  investmenL 
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the  tradiag  of  FT-SSlOO  mmmallM.  an  Ae 
NYSE.*  Tlik  MnaoraHhai  obUgBtet  the 
NYSE  and  TSA  to  «e  tkcir  best  efforts 
to  obtain  and  to  provide  the  other  party 
with  infonnatifHi  necessary  for  the  other 
party  to  falfill  its  legolatary 
responsibilities.  AcoerdiBgly.  te 
ConuDssioa  believes  the  Memoraadum 
between  the  NYSE  and  TSA  is  adequate 
to  provide  an  oversight  Banewoik 
regarding  potential  manipulation  or 
other  trading  abases  between  the 
laariwts  wi^  respect  to  Ae  tradaig  of 
FT-SE 100  wairaais. 

FinaDy,  the  Comaiission  believes  diet 
trading  in  the  FT-SE  100  warrants  wiU 
not  have  an  adverse  impact  on  U.S. 
financial  markets,  bi  fact  the 
Commission  believes  the  FT-SE  100 
warrants  will  benefit  U.S.  investors  by 
affording  them  an  o|q)ortumty  to  better 
hedge  against  stock  market  fhictuationa 
in  the  United  Kingdom. 

The  Commission  finds  good  cause  for 
approving  the  pn^wsed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
pubhcatioa  of  notice  of  filing  diereof  m 
the  FedanI  Regfatsr.  in  additioo  to  the 
ComnussiQn's  finding  tet  the  listing  of 
FT-SE  100  warroBta  on  the  NYSE  wiU 
not  have  an  adverse  impact  on  US, 
financial  markets,  the  Oaamiwsion  notes 
that  it  has  previously  aobctted 
comments  on  ^  NYSE  listing 
guidelines  qifdicaUe  to  index  warrants 
based  on  establiahed  aiarket  indexes.* 
The  Commission  did  not  receive  any 
comments  in  conoectiaD  widi  diat  ^iag. 
In  addition,  die  Conuniasian  previously 
has  sofictted  comments  an  proposals  by 
the  American  Stock  FiXrhange  and  the 
Pacific  Stock  Exhcange,  and  did  not 
receive  any  commoits  wi&  respect  to 
diose  proposals.*  The  Coenaissien 


*  Sm  MaMeraadoa  of  UidemanAng  Cbneemfag 
the  ProvMoB  of  MooattM  iar  Ik*  PuipMe  «f 
Regulation  aad  BafaroHMat  balwMn  the  NYSE  aad 
TSA.  <«tod  AugMt  1.  tan.  Th«  Mwinrinfliini  of 
Undentanding  relate*  to  the  provifioa  of 
infonnation  concefning  any  tecarity  or  de>lvMU»e 
inatiaBRit  kMM  aMMBb  tha  tKiliiiei  oi  the  NYS 
and  to  aecuritiaa.  optfaM*  on  aaoiritiea  or  any  oiher 
derivative  or  underiying  inatnanenta  Indad  by 
oienbaT*  of  TSA.  Aeoerdingly,  Ibe  Mnaarandom 
allowa  far  Aa  pmrmtaa  af  infciilion  wlalias  to 
the  FT-SE  MS  wanaala  or  any  aacwitiea  andarlyinf 
the  FT-SE  100  warranta. 

'  Secaritie*  Exchaage  Ad  ReleaM  No.  27790 
(March  13.  IttO).  SS  FR 10S40.  A«  origiiwily  filed,  the 
propoaad  rate  change  «»o«M  aaly  hair*  etealed  a 
regulatory  frame  waifc  appBcnUa  la  WMianiahaaad 
on  the  NYSE  Coaipaaita  liidn  rNYA  wanwrta"). 
On  April  23. 1900,  the  Frrhaay  aniewded  the  filing 
to  pro*  Ma  liMt  the  regalktary  framewatfc  propoaed 
for  NTA  MKni*  wmM  app<r  to  al  Mmi 


believes  that  die  isaaea  raised  by  the 
proposed  rate  diange  are  sobstantraDy 
the  same  as  the  issues  raised  in  diese 
filings.  Accordin^y.  because  the 
Commission  has  not  received  any 
negative  comments  regarding  the  trading 
of  mdex  warants  on  the  NYSE,  or  FT-SE 
100  warrants  on  other  U.S.  exchanges, 
and  since  the  Commission  has  evaluated 
the  FT-SE  100  Index  and  concluded  that 
it  is  a  weD-fbllowed,  highly  capitali2ed 
index,  the  Commission  believes  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  the  NYSE's  proposal  on  an 
accelerated  basis  given  the  large  public 
interest  in  trading  index  warrants. 

IV.  SoHdtadon  of  Comments 

Intoested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  stdmissioas 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
ComnusnoB,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rale  change  that  are  filed 
with  the  Commission,  and  all  written 
comnninications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fitun  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  win  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offk»  of  the  above- 
mentioned  self-reguiatoiy  oi^anization. 
All  submissicms  sbauld  refer  to  die  file 
number  in  die  caption  above  and  should 
be  submitted  by  October  10, 1900. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  die  Act*  dtat  die 
proposed  rule  change  (SR-NYSE-9a-37) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Martcet  Regulation,  pursuant  to  delegated 
authority." 

Dated:  August  30, 199a 
Margarat  H.  McFarisnd, 
Deputy  Secretary. 
[PR  Doc.  90-21193  Filed  9-10-90: 8:45  am) 


DEPARTIIENT  OF  STATE 

Office  or  the  Legal  AdvIsM'         "'"^ 

(PuMte  Notice  12Se) 

Claiine  Against  Property  In  the  Gennen 
Demoeratle  Republle 

The  Genaan  Democratic  Republic 
(GDR)  published  on  )uly  27  a  taw 
providhig  for  the  registration  of 
individuals'  and  corporations*  claims 
(including  elamis  of  non-German 
nationals)  to  property  expropriated  or 
placed  onder  state  administration  by  die 
communist  government  of  the  GDR.  The 
law  is  the  first  step  in  the 
implementation  of  a  June  15  joint 
declaration  of  the  GDR  and  die  Federal 
R^ublic  of  Germany,  bi  which  the  two 
governments  announced  their  intention 
to  return  to  private  ownership  (or  pay 
compensadon  for)  property  expropriated 
by  die  GDR. 

The  law  initially  set  a  deadline  for 
filing  claims  of  January  31, 1991.  Tlie 
GDR  has  since  moved  the  filing  deaifiine 
to  October  13, 1900  in  the  interest  of 
settling  property  issues  qoiddy,  a 
prereqnisite  to  GMl  economic 
development.  This  law  concerns  only 
the  registration  of  daims.  Later  laws 
win  provide  standards  for  adjudicating 
daims  and  the  mechanism  by  which  the 
claims  wiQ  be  considered.  These  issues 
might  not  be  resolved  before  the 
unification  of  Germany. 

The  U.S.  Government  has  pursaed  a 
lump-sum  setdement  of  certain  claims  of 
U.S.  dtizens  against  the  GDR.  and  will 
continue  to  pursue  a  setdement 
However,  all  individuals  with  property 
daims  laay  wish  to  consider  filing  under 
the  new  German  law. 

Anyone  who  wiriies  to  receive  more 
information,  indoding  inftHmation  on 
how  to  file  a  daim,  may  contact  the 
Foreign  Claims  Setdement  Commission. 
Washington,  DC  20579,  Attn:  David 
Bradley,  Chief  Counsel  (Teh  202-053- 
5883).  or  the  Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes,  2100  K  Street  NW.. 
Washington.  DC  20037-7180  (TeL  202- 
632-5040). 

Dated- AofDat  31. 1990. 
RaaaM). 


*  See  Securitiea  Exchange  Act  Releaae  No.  27700, 
ti^ffo  n.  1  (order  approving  SB  AMBU  SO  a)  aad 


Securitiea  Bxchnasr  Act  iWaaaa  Na  ams  Oaaa  12 
1990).  55  FR  24955  (order  approvii«  SR-PSE-Oa-U). 

•15U.S.C.  78f[b)(1964). 

■•17  CFR  2oaj»^(AMiat  iwasi 


Assistant  Legal  Adviser  for  bUertuUoaai 
Claims  and  la  vestment  Disputei^ 

[FR  Ddc.90-212»  Ffled»-ie-SB:  9:45  am| 


[PuMte  Nodes  12891 

wMame  Ageeiei  iTopeny  HI  PHceregue 

The  Government  of  Nicaragua  has 
issued  a  decree  which  established  a 
National  Commission  to  Review 
Confiscadons  for  the  review  of  daims 
arising  from  confiscadon  or  other  taking 
by  the  previous  government  of  property 
located  in  Nicaragua.  This  is  a  program 
which  the  Government  of  Nicaragua  has 
undertaken;  the  United  States 
Government  does  not  have  any  offidal 
role  or  responsibility  in  this  program. 
Persons  with  daims  against  the 
Government  of  Nicaragua  for  property 
losses  are  advised  that  they  have  less 
than  two  months  to  register  their  claims. 
The  deadline  for  aU  such  registrations  is 
November  6, 1990.  AU  persons  who  wish 
to  preserve  their  right  to  make  a  claim 
based  on  a  takhig  of  property  are, 
therefore,  urged  to  immediately  file  their 
daims  with  die  National  Commission  to 
Review  Confiscations  through  the 
Embassy  of  Nicaragua,  1627  New 
Hampshire  Avenue,  NW..  Washington, 
DC  20009.  Attention:  Janedi  Gaitan. 
Alternatively,  diey  can  be  sent  direcdy 
to  the  Commission  in  Managua,  at 
Apartado  Postal  2361,  Managua, 
Nicaragua. 

For  further  infinmation  or  copies  of 
the  decree  governing  the  procedures  for 
the  National  Commission  to  Review 
Confiscations,  contact  the  Embassy  of 
Nicaragua,  1627  New  Hampshire 
Avenue,  NW.,  Washington.  DC  20009. 
Telephone:  (202)  939-657a 

Dated:  August  31, 1990. 
Ronald  J.  Bettawh; 

Assistant  Legal  Adviser  for  IntematioRol 
Claims  and  Investment  Disputes. 
[FR  Doc.  90-21232  Hied  9-10-00;  8:45  am] 
SaXSM  coot  471ft4S-M 


study  Group  4  of  the  U.S.  Organizetion 
for  the  Intemadonel  Radio 
Coneultetive  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
diet  Stiidy  Group  4  of  die  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (COR)  wiU 
hold  an  open  meeting  on  September  19, 
1990,  at  the  Communications  SateUite 
Corporation,  950  L'Enfant  Plaza.  SW.. 
Washington.  EXX  from  9  a.m.  to  12  a.m. 
in  the  8th  floor  Conference  room. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  service. 
The  purpose  of  the  meeting  is  to 
organize  work  for  the  next  four-year 
study  cycle. 

Members  of  the  geiMral  pnblic  may 
attend  the  meeting  and  join  in  the  . 


discussions  subject  to  instrucdons  of  die 
Chaiiman.  Request  for  farther 
infortnadon  should  be  directed  to  Mr. 
Hans  Weiss,  Communications  SateUite 
Corporation.  22300  Comsat  Drive. 
Claricsburg.  MD  20671.  phone  (301)  42a- 
4777.  telefax  (301)  4428-7747 

Dated:  August  23, 1990. 
WsneBG.Ridisids, 

Chairmaa,  U.S,  CCIR  National  Committee. 
[FR  Do&  90-21230  Filed  »-10-«0;  8:45  am] 
I  coot  4710-Or-ll 


[N0.12S7] 

Oceene  end  Intemetionei 
Environmental  end  SclentHIc  Afleire 
Advleory  Committee!  PeiUeMy  Cloeed 


The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
wiU  meet  at  2  p.m.,  September  25, 1990. 
in  room  1205,  Department  of  State,  22nd 
and  C  Streets,  NW^  Washington,  DC, 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  wiU  discuss  the  preparations  for 
the  two  spedal  meetings  in  Santiago, 
Quia,  November  19-4)ecember  7  caUed 
for  at  the  Fifteenth  Antarctic  Treaty 
Consultative  Meeting:  the  first  to  discuss 
the  implementation  of  a  comprehensive 
system  for  the  protection  of  die 
Antarctic  environment,  the  second  to 
elaborate  the  liabUity  protocol  as  caUed 
for  in  the  Antarctic  Minerals 
Convention.  Department  offidals  wiU  be 
prepared  to  discuss  other  key  issues  and 
problems  involving  the  Antarctic  in  the 
context  of  current  domestic  and 
international  developments.  This 
session  wiU  be  open  to  the  public.  The 
pubUc  wiU  be  admitted  to  the  session  to 
the  limits  of  seating  capacity  and  wiU  be 
given  the  opportunity  to  participate  in 
discussion  according  to  the  instructions 
of  the  Chairman.  As  access  to  the 
Department  of  State  is  controUed. 
persons  wishing  to  attend  the  meeting 
should  enter  the  Department  through  the 
Diplomatic  ("C"  Stieet)  Enb-ance. 

Department  offidals  wiU  be  at  the 
Diplomatic  Entrance  to  escort  attendees. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affain  Advisory  Commitiee 
wiU  also  meet  on  September  24.  in  room 
1205,  Department  of  State,  22nd  and  C 
Streets,  NW.  The  purpose  of  these 
discussions  wiU  be  to  elidt  views 
concerning  the  further  development  of 
United  States  policy  regarding  current 
Antarctic  issues,  particularly 
preparations  for  the  two  spedal 
meetings  in  Santiago,  ChUe,  November 
19^)ecember  7.  called  for  at  the 


Flfteendi  Antarctic  Treaty  Consultative 
Meeting.  The  meeting  wiU  indude 
dassified  briefings  aind  examination  and 
discussion  of  dassified  documents 
pursuant  to  Executive  Order  12356.  Tb» 
disdosure  of  dassified  material  and 
revelation  of  considerations  which  go 
into  poUcy  development  would 
substantiaUy  undermine  and  frustrate 
the  U.S.  position  in  future  meetings  and 
negotiations.  Therefore,  the  meeting  wiU 
not  be  open  to  the  public  punuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Ad  and  5  U.S.C  5S2b  (c)(1) 
and  5  U.S.C.  552b  (c)(9)(B). 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  ScuUy  of  OES/OA  room  5801. 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  647-3262 
Ridiard ).  Smidi. 
Acting  Chairman. 

[FR  Doc.  90-21234  Filed  0-10-90;  8:46  am] 
BNJJMa  coot  471»4»-M 


[Na  1263] 

Shipping  Coofdbietlng  Committee  on 
Ocean  Dumping;  Meeting 

The  Committee  on  Ocean  Dumping,  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  wiU  hold  an 
open  meeting  on  October  3, 1990  from  10 
a.m.  to  12  noon  to  review  the  agenda 
and  seek  pubUc  input  to  developing 
positions  for  die  lldrteenth  Consultative 
Meeting  of  Contracting  Parties  to  the 
Convention  on  the  Prevention  of  Marine 
PoUution  by  Dumping  of  Wastes  and 
Odier  Matter  (LDC 13,  October  29- 
November  2, 1990).  In  addition,  the 
outcome  of  the  Sdentific  Group  on 
Dumping  (SGD 13,  April  23-27, 1990)  and 
Steering  Group  on  a  Long-Term  Strategy 
for  the  London  Dumping  Convention 
(STRAT 1,  April  17-2a  1990)  wdl  be 
reviewed. 

The  meeting  wiU  be  held  at  the 
Environmental  Protection  Agency, 
Fairchild  Building.  499  South  Capital 
Stieet  SW.,  Washington,  DC  20003  in 
the  Office  of  Marine  and  Estuarine 
Protection  Conference  room  on  the  8th 
floor. 

For  further  information,  please  contact 
Mrs.  Qlen  Delaney,  Office  of  Marine 
and  Estuarine  protection.  Telephone 
202/475-9798. 

Dated  August  29, 190a 
llMoasI.Waida. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  90-21233  FUed  9-10-eO;  8:45  am] 
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[No.  12*1} 

Shippfing  Coordlna0ng  ConunKlaa, 
Notica.of  Maallng;  Subcommfttaa  on 
Safety  of  Ufa  at  Saa,  Working  Group 
on  Bulk  Chamlcala 

The  Working  Group  on  Bulk 
Chemicab  of  ti^c  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  wiU 
conduct  an  open  meeting  on  September 
14. 1990  at  9:30  ejb.  in  room  2415  at 
Coast  Guard  Headquarters,  21002nd 
Street.  SW^  Washington.  DC  20693. 

The  purpose  of  this  meeting  is  to 
discuss  the  upcoming  International 
Maritime  Organization  (IMO)  Twentieth 
Session  of  the  Subooounittee  on  Bulk 
Chemicals  and  associated  agenda 
items — 
— ^BvaluatioB  of  safety  and  pollution 

hazards  of  chemicals. 
— Implementation  and  interpretation  of 

the  provisions  of  Annex  0  of 

MARPOL  73/78  and  of  the  BCH  and 

the  IBC  Codes  insofar  as  marine 

pollutants  are  concerned. 
— Preparation  of  a  comprehensive  table 

of  hazardous  liquid  substances 

carried  in  bulk  under  the  requirements 

of  Annex  II  of  MARPOL  73/78  and  the 

bulk.chemical  codes. 
— Interpretation  of  the  provisions  of  the 

BCH.  mC  GC,  and  IGC  Codes 

including  review  of  lACS  unified 

interpretations. 
— Filling  limits  for  cargo  tanks  in  the 

Gas  Carrier  Codes. 
— Guidelines  for  technical  assessment 

for  intervention  under  the  1960 

Intervention  Ctmvaition  and  the  1973 

Intervention  Protocol 
— Review  of  hazards  of  solvent  washing 

and  recycling  techniques  of  chemical 

tankers. 
— ^Vapor  emission  control  systems. 
— Health  problems  caused  by  the  use  of 

contaminated  fuel  oil  on  board  ships. 
— Preparation  of  the  first  set  of 

amendments  to  the  IGC  Code. 
— Preparation  of  amendments  to  the  IBC 

and  the  BCH  Codes  and  MARPOL  73/ 

78. 

Members  of  the  public  may  attend  up 
to  the  seating  capadty  of  the  room.  For 
information  contact  Dr.  Michael  C. 
.  Pamarouskis,  U.S.  Coast  Guard 
Headquarters  (G-^^nH-l),  2100  Second 
Street.  SW.,  Washington.  DC  20603- 
0001.  Telephone:  (202)  267-1217. 

Dated:  August  27,  MBOl 
Thomat ).  Wajda. 

Chanwao,  Shipping  Coordinating  Camunittee. 
[FR  Doa  a»-2U28FiM9-10-W(  &45  m\ 
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Shipping  Coordhiating  Cammittaa^ 
Notica  of  Maating;  Subcomraittaa  on 
Safety  of  Ufa  at  Saa,  WorMng  Group 
on  tho  Carrlaga  of  Oangaroua  Gooda 

The  Working  Group  on  Ae  Carriage  of 
Dangerous  Goods  of  the  Subcommittee 
on  Safety  of  Ufe  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  September 
18, 1990  at  9:30  a.ra.  in  room  2415  at 
Coast  Guard  Headquarters.  2100  2nd 
Street  SW.,  Washington,  DC  20593. 

The  purpose  of  this  meeting  is  to 
discuss  the  upcoming  International 
Maritime  Organization  (IMO)  Forty- 
second  Session  of  the  Sub-Committee  on 
the  Carriage  of  Dangerous  Goods  and 
associated  agenda  items — 
— The  International  Maritime  Dangerous 

Goods  (IMDG)  Code: 
— Amenibnents  to  the  IMDG  Code. 
— Implementation  of  the  IMDG  Code. 
— ^Development  of  new  subsections  to 

cova  the  transport  in  portable  tanks 

of  solidified,  molten  and  heated 

dangerous  substances. 
— Revision  of  temperature  control 

requiremoits. 
— Development  of  criteria  for  stowage 

and  segregation  requirements. 
— Development  of  criteria  of  the 

hermetic  aeahng  of  receptacles, 

padcages  and  IBCs. 
— ^Development  of  a  revised  dangerous 

goods  dedaratioa  farm. 
— Development  of  an  Annex  I  glossary 

and  illustrations. 
— ^Ttansboundary  movement  of  wastes 

by  sea. 
— Stowage  and  segregation  in  c^en-top 

container  ships. 
— Amendaients  to  the  Emogency 

Procedures  for  Ships  Carrying    ' 

Dangerous  Goods  (EmS)  and  the 

Medical  First  Aid  Guide  for  Use  in 

Accidents  Involving  Dangerous  Goods 

(MFAG). 
— Implementation  of  Annex  III  of 

MARPOL  73/78  and  immersion  test 

criteria. 
— Development  of  incident  reporting  and 

search  and  reeovory  guidelines. 
— Irradiated  nuclear  fuel  requirements. 
— Dangerous  goods  on  vehicle  decks  of 

passenger  vessels. 
— Ships*  stores  of  a  hazankms  nature. 
— ProiMMed  SOLAS  chapter  VII  and 

MAJIPOL  Annex  DI  amendments. 
— Review  fA  current  BtfO  recohitiona 

and  drcidars. 
— ^Review  of  adequacy  of  IMO 

instruments  in  preventing  and 

mitigating  the  effect  of  marine 

pollution  incidents. 
— RelatiGits  with  other  organizationa. 
— Role  oC  the  human  cknwnt  in 

maritine  casaaltiaa. 


— Marking  of  explosives  for 

detectability. 
— Any  ottier  business. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
informatioa  contact  Lieutenant 
Coamander  Phillip  C  Olenik,  U.S.  Coast 
Guard  Headquarters  (&4^fTH-l).  2100 
Second  Street.  SW.,  Wadungton.  DC 
20601  TekpkMte:  (aOB)  287-1577. 

Dated:  August  27.  nBO. 
Thomas ).  Wajda, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  90-21229  Filed  9-lO-0a  8:45  an) 
SHuaacooc  47io-a7-M 


DEPARTMENT  OF  TRANSPORTATION 


Aviation  Procaadlnga; 
Hiad  During  tha  Waak  Endad 
31.  1990 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  47143. 

Date  fUett  August  28, 199a 

Parties:  Members  of  the  Internationa 
Air  Transport  Association. 

Subject  North  Atlantic-Middle  East 
Resolutiona 

Proposed  Effective  Date:  October  15^ 
1990. 

Docket  Number  VW'S. 

Date  filed:  August  29. 199a 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  USA-Europe  Agreement. 

Proposed  Effective  Date:  November  1, 

199a 

Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Division, 
[FR  Doc  90-21197  Filed  9-10-flO;  8:45  am) 


NotIca  of  Applicationa  for  CartiUcataa 
of  Public  Convanianca  and  Nacaaaity 
and  Foreign  Ah-  Caniar  Parmlta  FOad 
Under  Subpart  Q  During  tha  Waak 
Endad  Aogoat  31, 1990 

The  fbUowing  applicationa  for 
certificatea  of  pnfaiic  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  f3ed  nnda  si^art  Q  ol  the 
Departmeirt  of  Transportation's 
Procedural  Regnlationa  (See  14  CFR 
302.1701  et  $eq.\.  The  dne  date  for 
answers  coBfecming  appHcatioo,  or 
motion  to  modify  aoope  are  set  forth 
below  for  each  application.  FoBowiag 
the  aaawer  period  DOT  mqr  pRMxas  the 
applicatkn  by  axpethtad  prooedarcs. 


Such  proceduras  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  number  46475. 

Date  filed:  August  30, 1990. 

Due  date  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
September  27. 1990. 

Description:  Amendment  to  the 
Application  of  Transbrasil  SA.  Linhas 
Aereas,  for  a  foreign  air  carrier  permit. 
(Supplemental  Information) 

Docket  number  46306. 

Date  filed:  August  31, 1990. 

Due  date  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
September  28, 1990. 

Description:  Amendment  to  the 
Application  of  Aeroejecutivos,  CA.,  for 
a  foreign  air  carrier  permit  pursuant  to 
section  402  of  the  Act  and  subpart  Q  of 
the  Act  by  amending  paragraph  6  of  the 
original  application. 
Phyllis  T.Kayloi; 

Chief,  Documentary  Services  Division. 
[FR  Doc.  90-21196  Filed  9-10-00;  8:45  am] 

BlUim  CODE  4t1S>«2-M 


Ordar  Inatituting;  U.S.-U.S.S.R  North 
Atlantic  Combination  Sarvica  Caaa  and 
U.S.-U.S.S.R.  North  AUantk:  All-Cargo 
Sarvica  Caaa 

AQENCV:  Department  of  Transportation, 
OST.  II 

ACTION:  Institution  of  two  certificate 
proceedings  to  award  new  U.S.-U.S.SJl. 
authority:  (a)  The  U.S.-U.S.S.II  North 
Atlantic  Combination  Service  Case,  in 
Docket  47149  and  (b)  the  U.S.-U.S.S.J^ 
North  Pacific  All-Cargo  Service  Case,  in 
Docket  47150.  Institution  of  a  show- 
cause  proceeding  to  decide  the  U.S.- 
U.S.sA  certificate  applications  of 
Alaska  Airlines,  Inc.,  and  Federal 
Express  Corp.  in  Dockets  45390  and 
47023,  respectively  Order  90-^1. 

summary:  Under  the  recently  amended 
United  States-Union  of  Soviet  Socialist 
Republics  Air  Transport  Agreement,  the 
United  States  may  designate  four 
combination  carriers,  in  addition  to  Pan 
American,  and  two  all-cargo  carriers  for 
U.S.-U.S.SJI.  service  on  a  North 
Atlantic  routing  and  a  North  Pacific 
routing,  subject  to  certain  frequency 
limitations,  fi'om  April  1, 1991,  through 
March  31, 1993.  By  Notice  dated  June  14. 
1991,  the  Department  invited  interested 
persons  to  file'  certificate  applications 
for  the  new  US.-U.S.SJt  route 
opportunities.  Fourteen  applicants 
requested  new  or  expanded  U.S.- 
U.S.SJt.  certificate  authority.  Nine 


applicants— Delta.  United,  American. 
Continental,  TWA.  Pan  American, 
Northwest,  American  Trans  Air,  and 
Baltia — pnqKMM  combination  service  on 
a  North  Adantic  routing:  one 
applicant — Alaska  Airlines — proposes 
such  service  on  a  North  Pacific  routing. 
Three  all-cargo  applicants — ^Amerifet 
International,  Evergreen  IntemationaL 
and  Northern  Air  Cargo— propose 
service  on  a  North  Pacific  routing;  one — 
Federal  Express — proposes  all-cargo 
service  on  a  North  Atlantic  routing. 

The  Department  has  tentatively 
decided  to  grant  the  applications  of 
Alaska  Airlines  and  Federal  Express  for 
certificate  authority  and  the  requisite 
frequencies  to  operate  Anchorage- 
Magadan/Khabarovsk  combination  and 
New  Yoric-Moscow  all-cargo  service, 
respectively,  from  April  1, 1991.  through 
March  31, 1993. 

In  addition,  the  Department  has 
decided  to  institute  two  proceedings  to 
consider  the  competitive  applications 
for  the  remaining  authorities  and 
fi'equencies  available  under  the 
Agreement:  (a)  The  U.S.-U.S.S.R.  North 
Atlantic  Combination  Service  Case,  an 
oral  evidentiary  hearing  proceeding 
before  an  Administrative  Law  Judge,  to 
select  three  primary  and  three  backup 
carriers  for  certification  to  operate 
scheduled  combination  service  between 
the  United  States  and  the  Union  of 
Soviet  Socialist  Republics  on  a  North 
Atlantic  routing;  and  (b)  the  U.S.- 
U.S.S.R.  North  Pacific  All-Cargo  Service 
Case,  using  expedited,  non-oral 
procedures,  to  select  one  primary  and 
one  backup  carrier  for  certification  to 
operate  scheduled  all-cargo  service  on  a 
North  Pacific  routing  to  the  Soviet 
Union. 

dates:  Motions  to  consolidate  and 
petitions  for  leave  to  intervene  in  the 
U.S.-U.S.S.R.  North  Atlantic 
Combination  Service  Case,  Docket 
47149,  petitions  for  reconsideration  of 
the  Department's  order,  and  objections 
to  the  show-cause  portion  of  that  order 
are  due  not  later  than  September  19, 
1990.  Answers  are  due  not  later  than 
September  24, 199a 

ADDRESS:  Motions  to  consolidate  and 
petitions  for  leave  to  intervene  and 
petitions  for  reconsideration  should  be 
filed  in  the  applicable  proceeding 
dockets,  addressed  to  the  Documentary 
Services  Division  (C-55),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  room  4107, 
Washington.  DC  20590,  and  should  be 
served  on  the  Department's  Office  of 
Administrative  Law  Judges  (M-50)  and 


Mr.  Robert  Goldner  (P>7)  at  tha  i 
address,  and  all  parties  in  the  applicable 
dockets. 

Dated:  September  S.  1990. 
Jeftey  N.  Shana, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc  90-21195  Hied  9-10-90;  8:45  Bm| 
■UJNO  oooc  4S10-S»-a 


Coaat  Guard 

[CODS  90-20] 

Lower  Misalaalppi  RIvar  Waterway 
Safety  Advlaofy  Committaa  Maatlng 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-403: 5  U.S.C.  App  I)  notice  is  hereby 
given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday,  October  16. 1990,  in 
the  29th  Floor  Boardroom  of  the  Worid 
Trade  Center,  2  Canal  Street,  New 
Orleans,  Louisiana  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Minutes  of  the  July  la  1990  meeting. 

3.  Update  on  past  resolutions, 

a.  Fishing  veaaela  in  the  MiMissippi  River 
Gulf  Outlet. 

4.  Report  from  the  VTS  SatM»mmittee. 

5.  New  Business. 

6.  Adjournment 

The  purpose  of  this  Advisory 
Committee  is  to  provide  consultation 
and  advice  to  the  Commander,  Eighth 
Coast  Guard  District  on  all  areas  of 
maritime  safety  affecting  this  waterway. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner, 
USCG,  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander 
Eighth  Coast  Guard  District  (oan).  Room 
1209,  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orieans,  LA 
70130-3396,  telephone  number  (504)  589- 
3074. 

Dated  August  27, 1990. 

|JM.Loy, 

Rear  Admiral,  U.S.  Coast  Guard  Conmtander. 
Eighth  Coast  Guard  District 

(FR  Doc  90-21278  Filed  9-10-80;  8:45  «b) 
I  coot  4S1S-144 
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rCQMM-21] 

Lower  Mississippi  RIvsr  Wstsrwsy 
Safsty  Advisory  Cofiimittss;  VT8 
Subcofiwnittss  Meetings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-163: 5  U.S.C  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  VTS 
Subcommittee  of  the  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee.  The  meeting  wiU  be  held  on 
Tuesday,  October  9, 1990.  The  meeting 
will  be  held  at  the  Crescent  River  Port 
Pilots'  Office,  409  Belle  Chasse  Highway 
South.  Belle  Chasse,  Louisiana.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
Hie  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  order. 

2.  Discuuion  of  previous  recommendations 

for  a  proposed  New  Orleans  Vessel 
Traffic  Service. 

3.  Ih«sentation  of  any  additional  new  items 

for  consideration  by  the  Subcommittee. 

4.  Adjournment 

The  meetings  are  open  to  the  publia 
Members' of  the  public  may  present 
written  or  oral  statements  at  the 
meetings. 

Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner, 
usee.  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander, 
Eighth  Coast  Guard  District  (oan).  Room 
1209,  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
3074. 

Dated:  August  28, 1990. 

lALLoy. 

Rear  Admiral.  U.S.  Coast  Guard  Conuaander, 
Eighth  Coast  Guard  District 

(FR  Doc.  90-21275  Filed  9-10-40;  8:45  am] 
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Fodsrai  Aviation  Administration 

Radio  TactMii^  Commission  for 
Aeronautics  (RICA) 

Spodal  Commlttos  163— Unintsntional 
or  SImuitansous  Transmissions  That 
Advsrsoly  AHsct  TWo-Way  Radto 
Communication;  Masting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.,  appendix  I),  notice 
is  hereby  given  for  the  Eleventh  meeting 
of  RTCA  Special  Committee  163  on  the 
Unintentional  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two-Way  Radio  Communication  to  be 
held  October  10-12. 1990.  in  the  RTCA 
conference  room.  One  McPherson 


Square,  1425  K  Street.  NW..  suite  50a 
Washington.  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  Tenth  Meeting's 
Minutes,  RTCA  Paper  No.  20-90/SC163- 
104;  (3)  Brief  overview  of  the  problem; 
(4)  Further  review  the  Second  Proposed 
Hnal  Draft  of  the  Mops  for 
Unintentional  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two-way  Radio  Communication.  RTCA 
Paper  No.  17-00/SC163-103.  and  any 
comments  thereto;  (5)  Assignment  of 
Tasks  (if  appropriate);  (6)  Other 
Business;  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

issued  in  Washington,  DC,  on  August  31, 
1990. 

Geoffrey  R.  MclntyiB. 
Designated  Officer. 

[FR  Doc.  90-21214  Filed  9-10-00;  8:45  am] 
MLUNQ  COM  4S10-1S-M 


Radio  Tedmicai  Commission  for 
Aeronautics  (RTCA)  Exscuthrs 
Committso  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463:  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  Executive 
Committee  meeting  to  be  held 
September  27, 1990,  at  the  RTCA,  One 
McPherson  Square,  1425  K  Sti^et  NW., 
suite  500,  Washingtoa  DC  20005 
Commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introductions;  (2)  Approval  of  the  July 
19, 1990,  Executive  Committee  Meeting 
Minutes,  RTCA  Paper  No.  263-90/EC- 
1051;  (3)  Executive  Director's  Report:  (4) 
Special  Committee  Acvtivities  Report 
for  July-August  1990,  RTCA  Paper  No. 
265-90/RE-750:  (5)  Review/approve 
1991  Operating  and  1992  Planning 
budgets:  (6)  Consideration  for  Approval 
of  Special  Committee  Reports,  (a) 
Change  1  to  DO-160C,  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment;  (7)  Consideration 
of  Proposals  to  Establish  New  Special 
Committees,  (a)  ARINC  request  to 


establish  a  Special  Committee  that  will 
address  considerations  attendant  with  a 
new  VHF  transceiver  optimize  for  data 
communications,  (b)  FAA  request  to 
establish  a  Special  Committee  for  the 
review  and  update  of  Do-198.  Minimum 
Operational  Performance  Standards  for 
Airborne  MLS  Area  Navigation 
Equipment;  (8)  Other  Business:  (9)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Stret,  NW.,  suite  500, 
Washington,  DC  20005;  (202)  682-0266, 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  August  29, 
1990 

Geoffrey  R.  Mclntyi*. 
Desgination  Officer. 

[FR  Doc  90-21216  Filed  9-10-90: 8:45  am] 
BNJJNQ  CODE  4S10-1S-II 


Radio  Tedmicai  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  164— Minimum  Operational 
Performance  Standards  for  Aircraft 
Audio  Systems  and  Equipment; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  the  Seventh  meeting 
of  RTCA  Special  Committee  164  on 
Minimum  Operatinal  Performance 
Standards  for  Aircraft  Audio  Systems 
and  Equipment  to  be  held  October  15- 
17, 1990,  in  tiie  RTCA  Conference  room. 
One  McPherson  Square.  1425  K  Street 
NW.,  suite  500,  Washington.  DC  20005 
Commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks:  (2) 
Approval  of  the  Sixth  Meeting's 
Minutes,  RTCA  Paper  No.  238-90/ 
SC164-34;  (3)  Technical  Presentations: 
(4)  Review  of  Task  Assignments  from 
last  meeting;  (5)  Review  of  the  second 
Draft  of  the  MOPS,  RTCA  Paper  No.  82- 
900/SC164-28:  (6]  Working  Group 
Sessions;  (7)  Task  Assignments;  (8) 
Other  Business:  (9)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persmis 
wishing  to  present  statements  or  obtain 


information  should  contact  the  RTCA 
Secretariat,  One  Mcl^erson  Square. 
1425  K  Street,  NW.,  suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  tfie  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  29, 
1980  I  i 

Geoffrey  R.  Mclntyn. 
Designated  Officer. 
[FR  Doc.  90-21217  FUed  9-10-90;  8:45  am] 
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Certlficata  Management  Office  at 
Dallas/Fort  Worth  Airport,  Texas  Flight 
Standards  District  Office,  Alliance 
Airport,  Fort  Worth,  TX;  Notice  of 
Opening    11 

Notice  is  aereby  given  that  on  or 
about  September  4, 1990,  a  Certificate 
Management  Office  will  be  opened  in 
the  Trades  Building,  1205  Royal  Lane, 
Dallas/Fort  Worth  Airport,  Texas  75261. 
This  office  will  conduct  certificate 
management  activities  for  several 
commuter  tlr  carriers  which  operate 
throughout  fiie  United  States. 

Ofl  or  about  that  same  date,  a  new 
Flight  Standards  Distiict  Office  will 
open  at  the  Alliance  Airport,  2280 
Alliance  Boulevard.  Fort  Worth.  Texas, 
76177.  This  office  will  provide  services 
to  the  gen«'al  aviation  industry  in  the 
Fort  Worth  district.  This  district  is 
comprised  of  30  counties  in  the  Fort 
Worth  area.  23  of  which  were  formerly 
serviced  by  the  Dallas  Flight  Standards 
District  Office  and  7  of  which  were 
formerly  serviced  by  the  Lubbock  Flight 
Standards  District  Office. 

This  information  will  be  reflected  in 
the  FAA  Oi^ganization  Statement  the 
next  time  it  is  reissued. 

Sec  313(a),  72  Stot.  752;  49  U.S.C.  1354. 

Issued  in  Fbrt  Worth.  TX.  on  August  la 
1990. 

Don  P.  Watson. 

Administrator,  Southwest  Region. 
[FR  Dec.  90-21218  Filed  9-10-90;  8:45  am] 

BNLUNG  COOe  4t10-1»-M 


night  standards  District  Office, 
Oidahoma  City,  OK;  Notice  of  Addrsss 
Changa     I 

Notice  it  nereby  given  that  in  April 
1990,  the  Flight  Standards  Distiict  Office 


at  Oklahoma  City,  Oklahoma,  relocated 
to  new  office  space.  Hie  new  address 
for  that  office  is:  Federtd  Aviation 
Administration.  Flight  Standards 
District  Office,  1300  South  Meridian, 
suite  601.  Oklahoma  City.  OK  73108. 
(405)  231-4196. 

This  information  will  be  reflected  in 
the  FAA  Organization  Statement  the 
next  time  it  is  reissued. 

Sec  313(a).  72  Stat  752;  49  U.S.C  1354. 

Issued  in  Fort  Worth,  TX.  on  August  la 
199a 

Don  P.  Watson. 

Administrator,  Southwest  Region. 
[FR  Doc.  90-21215  FUed  9-10-90;  8:45  am] 
BIUMO  CODE  4S10-1S-M 


FSderal  Railroad  Administration 

[FRA  Emergency  Order  No.  13,  Notice  Na 
2] 

New  Yortc  and  Laice  Erie  Railroad, 
industrial  Development  Agency  of 
Cattaraugus  County;  Passenger 
Service  Allowed  Between  Mliepost 
32.9  and  Mliepost  43.0 

Based  on  Federal  Railroad 
Administration  (FRA)  inspections  of  the 
New  York  and  Lake  Erie  Main  Line, 
owned  by  the  Industrial  Development 
Agency  of  Cattaraugus  County  and 
operated  by  the  New  York  and  Lake  Erie 
Raih-oad  (NYLE),  I  have  concluded  Uiat 
an  emergency  condition  no  longer  exists 
on  the  segment  between  mileposts  32.9 
and  43.0. 1  am  accordingly  lifting  FRA 
Emergency  Order  No.  13  (Order),  which 
was  issued  on  June  7, 1990,  as  it  applies 
to  the  trackage  between  mileposts  32.9 
and  43.0  only.  The  Emergency  Order 
remains  in  effect  on  all  other  track 
covered  by  the  June  7th  Order. 

The  NYLE  notified  FRA  by  telephone 
that  its  track  was  ready  for  inspection 
twice  in  August  of  1900.  FRA,  in  fact, 
conducted  two  inspections  in  response 
to  these  oral  requests,  rather  than 
requiring  written  notification  as 
specified  in  paragraph  2  of  the  Relief 
section  of  the  Order. 

The  condition  of  this  segment  of  track 
is  very  close  to  the  lower  threshold 
necessary  to  meet  FRA's  standards  for 
Class  1  trade.  Hie  issuance  of  this 
Notice  should  not  be  taken  to  preclude 
reimposition  of  the  Order  should  track 
conditions  between  milepost  32.9  and 
milepost  43.0  subsequently  deteriorate 


to  the  p<rint  where  FRA  finds  that  an 
emergency  once  again  exists  on  that 
segment  of  track. 

Issued  in  Washington.  DC  on  August  31, 
199a 

PwiyARivklnd. 

Deputy  Admini^ratoT  (Acting  Administrator). 

[FR  Doc  90-21282  Filed  9-10-00;  8.-45  am] 
BNJJNa  COOK  4S10.4S4I 


DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  Colaction 
Requirements  Submittsd  to  0MB  for 
Review 

September  S,  199a 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  tiie 
following  public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  number  154&-0085. 

Form  number  IRS  Form  1040A  and 
Sdiedules  1, 2  and  3:. 

Type  of  review:  Resubmission. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  taxes  and  to  compute 
their  correct  tax  Uability.  The  data  is 
used  to  verify  that  the  income  reported 
on  the  form  are  correct  and  are  also  for 
statistics  use. 

Respondents:  Individuals  or 
households. 

Estimated  number  of  respondents 
recordkeepers:  18,634,000. 

Estimated  burden  hours  per 
repondent/recordkeeper 


1040A 

SctMdl 

SctMd.2 

SchedS 

1hr.,22min — .. 
2  hn,  31  «*» — 

20  mm 

4  min..    -    ~ 

33  mm 

10  mm. 

36fflia 

LomifiQ  ftbout  th6  l8w  or  lh6  fof m .......«..«............««««.......—""."  ...««..-..«....«.«.«"•."..«"".■""•—• "•• 

14  mm. 

37308 
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1040A 

Schedl 

8chad.2 

Sched.3 

•■■•.'•■ 

3hm,16min 

35  min  ................. 

10  min. 

20  fnin.....».».. 

37  min 

28  fnin.»....»... 

26  min. 

Copying,  ananjjtrijng,  and  aandng  the  torm  to  IRS-                       —                                        ...I 

35  min. 

Sunshine  Act  Meetings 


Frequency  of  response:  Annually. 

Estimated  total  reporting/ 
recordkeeping  burden:  162.624,884  hours. 

Clearance  Officer  Garrick  Shear. 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

0MB  Reviewer  Milo  Sunderhauf. 
(202)  395-688a  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
LotoK.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc  90-21240  Filed  9-10-00: 8:45  am| 
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Federal  Register 

VoL  55.  No.  176 

Tuesday,  September  11,  1990 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSKM 

Septeinl>er  5. 1990. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-49),  6  U.S.C  552B: 
DATE  AND  TIME:  September  12. 199a  10 
a.m. 

mace:  825  North  Capitol  Street  NE, 
Room  9306.  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note.— Items  listed  on  the  agenda  may  lie 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400. 

This  a  list  of  matters  to  be  considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items 
on  the  agenda;  however,  all  public 
documents  may  be  examined  in  the 
Reference  and  Information  Center. 

Consent  Agenda — Hydro,  922nd  Meeting — 
Septemlier  12. 1990,  Regular  Meeting  (lOM) 
ajn.) 

CAH-1. 

Omitted 
CAH-2. 
Pro)ect  Nd  6902-015,  City  of  New 

Martinsville,  West  Virginia 
Project  Na  9042-011,  Gallia  Hydro  Partners 
CAI+-3. 
Project  Na  4632-097.  Clifton  Power 
Corpomition 
CAH-4. 
Docket  No.  EL8»-33-001.  Diamond  D. 
Ranch  Fartnership 
CAF(-5. 
Project  Nos.  843&-O07, 846ft^)0B  and  6812- 
006,  Independence  Electric  Corporation 
CAH-6. 
Project  No.  8093-013  Methuen  Falls 
Hydroelectric  Company 
CAH-7. 
Project  No.  10645-001,  City  of  Richmond. 
Virginia 
CAH-8. 
Project  No.  2756-004,  Burlington  Electric 
Company  and  Winooski  One  Partnership 
CAH-9. 
Project  No.  9922-003.  City  of  Boulder, 
Colorado 
CAH-ia 


Project  No.  8142-022,  Kenwood  Associates, 
Inc. 
CAH-11. 

Project  No.  9246-007,  John  C  Simmons 
CAH-12. 
Project  No.  3865-033,  Guadalupe-Blanco 
River  Authority 
CAH-13. 
Project  No.  9838-008,  Catalyst  Energy 
Development  Corporation 
CAH-14. 
Project  No.  6867-007,  Daniel ).  Horrall 

Consent  Agenda    Electik 

CAE-1. 
Docket  Nos.  ER90-333-000.  ER69-256-000 
and  EC90-10-000,  Palisades  Generating 
Company 
CAE-2. 
Docket  Nos.  ER90-522-000  and  ER90-388- 
000,  Metropolitan  Edison  Company 
CAE-3. 
Docket  No.  ER90-101-000,  Georgia  Power 
Company 
CAE-4. 
Docket  No.  QFgO-124-001,  City  of  LeClaire, 
Iowa 
CAE-C. 
Docket  No.  ER90-384-001,  Public  Service 
Company  of  New  Mexico 
CAE-6. 
Docket  No.  ER89-571-001.  Southwestern 
Electric  Power  Company 
CAE-7. 
Docket  Nos.  ER85-4ie-011,  ER85-521-005, 
ER86-258-003,  ER86-478-002,  ER86-567- 
002,  ER87-404-002  and  ER86-12(M)02, 
Kansas  Gas  and  Electric  Company 
CAE-8. 
Docket  No.  ER90-223-002,  Texas  Utilities 
Electric  Company 
CA&-9. 
Docket  No.  ER90-38-0(n.  Entergy  Services. 
Inc. 
CAE-10. 
Docket  No.  ER81-177-007.  and  001  (Hiase 
11),  Southern  California  Edison  Company 
CAE-11. 
Docket  Nos.  E-7777-OOa  and  012  (Phase  0). 
Padfic  Gas  and  Electric  Company 
CAB-12. 

Omitted 
CAE-13. 
Docket  Nos.  EC90-10-000,  ER90-143-O0a 
ERgo-144-OOO,  ER90-14&-OOD  and  EL90- 
9-OOa  Northeast  Utilities  Service 
Company  (Re:  Public  Service  ^on^wny 
of  New  Hampshire) 
CAE-14. 
Docket  No.  EC90-S-000,  Central  Vermont 
Public  Service  Corporation  and  Allied 
Power  and  Light  Company       - 
CAE-15. 
Docket  No.  ER89-265-005,  Arizona  Public 

Service  Company 
Docket  No.  ELB9-26-003.  Southern 
California  Edison  Company  v.  Arteona 
Public  Service  Company 
CAE-18. 


BEST  COPY  AVAILABLE 


Dodiet  Nos.  EL87-61-O0a  and  001,  PSl 
Energy.  Inc.  (formerly  Public  Service 
Company  of  Indiana,  Inc.) 
CAB-17. 
Docket  Na  ELgo-26-OOa  North  Carolina 
Electric  Membership  Corporation  v. 
Virginia  Electric  and  Power  Company 
CAE-18. 
Docket  No.  EL-6O-24-00a  Seminole 
Electric  Cooperative,  Ina  v.  Florida 
Power  a  Light  Company 
CAE-19. 
Docket  No.  ELra9-6,  OOa  Cities  of 
Anaheim,  Azusa,  Banning,  Colton  and 
Riverside,  California  v.  Southern 
California  Edison  Company 
CAE-20. 
Docket  No.  FA86-55-000,  Union  Electric 
Company 

Consent  Agenda— Gas  and  Oil 

CAG-1. 
Docket  No.  RP9O-155-00a  Panhandle 
Eastern  Pipe  Line  Company 
CAG-2. 
Docket  No.  RP90-164-00a  Mid  Louisiana 
Gas  Company 
CAG-3. 
Docket  No.  RP90-161-000  and  001, 
Nordiem  Natural  Gas  Company 
CA&-4. 
Docket  No.  RP9O-l0fr-003,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  RP90-107-004,  Cohmibia  Gulf 
Transmission  Company 
CAG-5. 
Docket  Nos.  RP89-70-003, 008, 009,  RP88- 
69-003  and  004,  Stingray  Pipeline 
Company 
CAG-6. 
Docket  No.  RP9O-142-00a  Florida  Gas 
Transmission  Company 
CAG-7. 
Docket  Nos.  TA90-1-63-000, 001  and  002, 
Carnegie  Natural  Gas  Company 
CAG-a. 
Docket  Na  TM90-9-28-O0a  Natural  Gas 
Pipeline  Company  of  America 
CAG-9. 
Docket  Nos.  TA90-1-33-001.  002  and  003. 

El  Paso  Natural  Gas  Company 
CAG-10. 
Docket  Nos.  TA90-1-15-000  and  001,  Mid 
Louisiana  Gas  Company 
CAG-11, 
Docket  Nos.  RP9O-122-002.  RP86-igi-022 
and  RPS5-178-068,  Tennessee  Gas 
Pipeline  Company 
CAG-12. 
Docket  No.  RP9O-134-O0a  Northern 
Natural  Gas  Company  ■     .-•..    t.;- 
CAG-13. 
Docket  Nos.  RP90^30-000  and  002,  Texas 
Eastern  Transmission  Corporation 
CAG-14. 
Docket  Nos.  TA9O-1-O-002,  Tennessee  Gas 
Pipeline  Company 
CAG-15. 
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Docket  No.  TA8O=-l-'«S-00ai  fiNR  Hpdiiw 
Company 
CAG-ie. 
Docket  No*.  RP9O-118-0Q0  and  001. 
Northwest  Pipeline  Company 
CAG-ir. 
Dodiet  Nos.  GT90-33-001  and  OOa 
Overtknat  Plpetiae  Company 
CAG-ia 
Docket  No*.  GTBO-lS-OOa  001  and  MT89- 
4-005,  Columbia  Gulf  Transmission 
Company 
CAG-19. 
Docket  Na  TMflO-11-17-001.  Texas 
Eastern  Transmission  Corporation 
CAG-Za 
Docket  No.  RPgO-83-004.  CNG 
Transmission  Corporation 
CAG-21. 
Docket  No.  RP8&-225-009.  South  Georgia 
Natural  Gas  Company 
CAC-22. 
Docket  No.  RFSO-108-004,  Columbia  Gas 

Transmission  Corporation 
Dodcet  No.  RPgO-107-005.  Columbia  Gulf 
Transmission  Company 
CAG-23. 
Docket  Nos.  RP90-102-001. 003. 004  and 
005,  Tarpon  Transmission  Company 
CAG-24. 
Docket  No.  RP90-14S-O02.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-25. 
Docket  No.  RPg»-131-001.  Northern 
Natural  Gas  Company 
CAG-2& 
Docket  Nos.  IS86-3-O01.  IS87-1-002  and 
1867-13-001,  ARCO  Pipe  Line  Company 
CAG-27. 
Docket  No.  TA9O-1-3»-0e«,  El  Paso  Natural 
Gas  Company 
CAG-28. 
Docket  No.  RP87-7-oe6.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-29. 
Docket  No.  RP90-111-001,  East  Tennessee 
Natural  Gas  Company 

CAG-aa 

Docket  Na  RPB7-4O-0O4.  Western 
Transmission  Corporation 
CAG-31. 
Docket  Nos.  RP90-2-008  and  RP90-133-003. 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-32. 
Docket  Nok.  RP8»-2ZS-007  and  TA90-1-S- 
001,  South  Georgia  Natural  Gas 
Company 
CAG-33. 

Docket  Nos.  RPS9-36-0O4.  CP90-273-4»l. 
CP8S-33»-00t,  CPBS-ZSe-OOS,  CPB7-ie7- 
C03  and  CP87-100-oa7,  Vikii«  Gas 
Transmission  Company 
CAG-M. 
Docket  Noa.  RP8B-27-a23.  RPW-2S4-0t9 
and  RP88-138-004.  United  Ga*  Pipe  Line 
Company 
CAG-35. 
Docket  Na  RP84-«2-(na  Tarpon 
Transmission  Company 
CAG-aa 
Docket  Na  RPaO-136-017.  Arkia  Ewfgy 
Resources,  a  Division  of  Arkla,  Inc. 
CAG-37. 

Omitted 
CAG-aa. 


Dodcet  Nos.  RP90-1-00(»  and  001,  Nycotex 
Gas  Transport 
CAG-d8. 
Docket  No.  RP85-20»-02g,  United  Gas  Pipe 
Line  Company 
CAG-4a 
Docket  Nos.  ST89-1706-001.  ST89-1775-001 
and  ST88-2555-004,  Louisiana  Intrastate 
Gas  Corporation 
CAG-M. 
Docket  Not.  RP88-227-019.  CP90-767-000. 
CP78-221-03.  Pauite  Pipeline  Company 
Docket  No.  CP90-84»-00a  Northwest 
Pipeline  Corporation 
CAG-42. 
Docket  Nos.  RP89-18e-004.  RP90-20-002. 
RP86-35-013,  014,  CPe6-110-040,  CP81- 
225-009.  CP87-164-007.  CP87-467-007, 
CP87-474-00&  CP88-145-001,  CP88-307- 
007.  CP88-31O-O05,  CP8&-397-005,  CP88- 
539-005,  CP88-69e-004.  CP88-719-001. 
CP88-826-002.  CP8&-1251-O02,  CP89- 
1331-000.  CPe8-1681-000.  CPaO-l  947-000, 
CP89-2196-000.  CP88-2197-000.  CP8&- 
335-000.  CP90-168-000,  CP90-355-O00 
and  CP89-2198-000.  Great  Lakes  Gas 
Transmission 
CAG-43. 
Docket  Nos.  RP88-259-000,  RP89-136-006 
and  CP89-1227-000,  Northern  Natural 
Gas  Company 
CAG-44. 
Docket  Nos.  RP89-183-00a  002  and  TC8&- 
S-000,  Williams  Natural  Gas  Company 
CAG-45. 
Docket  Nos.  OR87-1-000,  ORB7-a-000, 
C»87-3-000.  OR87-4-00a  OR87-6-000 
and  OR87-8-000  Oxy  Pipeline.  Inc. 
Docket  No.  OR87-6-000,  Cxy  Offshore 

Systems,  Inc. 
Docket  No.  OR85-2-000,  Samedan  Pipe 
Line  Corporation 
CAG-4e. 
Docket  No.  SA8O-6&-001,  Rochester  Gas 
and  Electric  Corporation 
CAG-47. 
Docket  No.  CP89-880-002,  Northwest 
Pipeline  Corporation 
CAG~4& 
Docket  No.  CP90-308-002.  Southern 
Nattiral  Gas  Company 
CAG-49. 
Omitted 

CAG-sa 

Docket  No.  CP89-2210-002,  ANR  PipeUne 
Company 
CAG-61. 
Docket  No.  CPB7-75-002,  Tennessee  Gas 
Pipeline  Company 
CAG-52. 
Docket  No.  CP89-93-0OS.  Williams  Natural 
Gas  Company 
CAC-«3. 
Docket  No.  CP9l>-203»-00a  Colorado 
Interstate  Gas  Company 
CAG-S4. 
Docket  No.  CP90-1958-000.  Columbia  Cdf 
Transmiasioa  Company 
CAG-6&. 
Docket  No.  CPa»-S7S-000  and  001, 
Northern  Border  PipeMne  Compaiqr 
CAG-S& 
Docket  No.  CP88-574-403,  CNG 
Transmission  Corpora  tioa 
CAC-a7, 
Docket  No.  CP8»-lM(HXn.  El  Pkso  Natural 
Gas  Company 


CAG^Hl 

Docket  No.  CP89-1684-00a  Steuben  Gas 

Storage  Company 
Docket  No.  CP90-177-00a  CNG 

Transmission  Corporation 
Docket  No.  CPe9-685-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-^. 
Docket  No.  CP9O-1512-O0a  Mountain  Fuel 
Supply  (Corporation 
CAG-60. 
Docket  No.  CP9O-1385-0Oa  Northern 
Natural  Gas  Company 
CAG-61. 
Docket  No.  CP90-e91-000,  CP87-41(M)0a 
001. 002. 003  and  004,  Great  Lakes  Gas 
Transmission  Company 
CAG-62. 

Onntted 
CAG-63. 
Docket  No.  CP90-661-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-64. 
Docket  No.  CP89-2049-000,  Texas  Gas 
Transmission  Corporation 
CAG-65. 
Docket  No.  CP90-1167-000  and  CP89-1717- 
000.  Colorado  Interstate  Gas  Company 
CAG-86. 
Docket  No.  CP9a-187-00a  Oklahoma- 
Arkansas  Pipeline  Company 
CAG-67. 
Docket  No.  CP90-2006-000,  Mississippi 
River  Transmission  Corporation 
CAG-68. 
Docket  No.  CP90-2041-000,  Superior 
Offshore  Pipeline  Company 
CAG-60. 
Docket  No.  CP9O-2O42-O00,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-70. 
Docket  No.  CPgo-2043-OOa  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-71. 
Docket  No.  CP9O-2O52-00a  National  Fuel 
Gas  Supply  Corporation 
CAG-72. 
Docket  No.  CP90-2061-000,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAC-73. 
Docket  No.  CP90-2079-000,  Algonqufai  Gas 
Transmission  Company 
CAG-74 
Docket  No.  CPgO-2096-OOa  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corp. 

Hydro  Agemia 

H-1. 
Omitted 

Elactric  Agenda 

E-1. 
Docket  No.  ERa9-«72-002.  PSI  Energy,  Inc. 
Order  on  requests  for  rehearing. 

Oil  and  Gas  Afsnia 

/.  Pipeline  Rate  Matters 

PR-1. 
(A)  Docket  Nos.  TA88^4-«^«I0  and  TQ89- 
1-42-OOa  Transwestem  Pipeline 


Company.  Order  concerning  initial 
decision  on  pricing  adjustment  costs. 

(B)  Docket  No.  TQ90-3-43-0ai,  Williams 
Nattiral  Gas  Company.  Order  concerning 
rehearing  of  compUance  filing  on  pricing 
adjustment  costs. 
PR-2. 

Omitted 
PR-3. 

Docket  Nos.  TA85-3-29-029.  030. 031. 032, 
TA88-1-29-010,  TA85-l-2&-m7,  TA86-*- 
29-011,  RP83-137-028,  CP86-190-007 
(^ase  1),  TA85-3-29-009. 016, 020, 025, 
TA86-1-29-006,  TA85-1-29-006,  TA86-5- 
29-007,  RP83-137-02S  and  CP85-igO-003, 
(Phase  II).  Order  concerning  initial 
decision  on  whether  certain  sales  by 
Transco  violated  NGA  sections  4(d),  7(c) 
and  4(b). 

re-4. 

Docket  No.  RMOO-IS-OOO,  Revisions  to  the 
Regulations  Governing  Purchased  Gas 
Adjustments.  Notice  of  Public 
Conference. 

//.  Producer  Matters 

PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Docket  Nos.  CP88-171-000, 001  and  002, 

Tennessee  Gas  Pipeline  Company 
Docket  No.  CP89-712-000,  CNG 

Transmission  Corporation 
Docket  Nos.  CP88-194-000. 005  and  CP88- 

94-003,  National  Fuel  Gas  Supply 

Corporation 
Docket  Nos.  CP89-7-000, 001, 002  and 

CP88-g2-002,  Transcontinental  Gas  Rpe 

Line  Cotporation 
Docket  Nos.  CP88-ig5-000, 001, 002,  005 

and  006,  PennEast  Gas  Services 

Company,  CNG  Transmission 

Corporation  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP89-711-000.  Texas  Eastern 

Transmission  Corporation 
Docket  No6.  CP88-187-000, 001  and  002, 

Algonqi;dn  Gas  Transmission 

Corporation 
Docket  Noe.  CP89-2205-000  and  001, 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  Na  CP89-710-000,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  Na  CP89-a92-000.  Great  Lakes 

Transmission  Comp.iny 
Docket  Nob.  CP87-131-O03  and  CP87-132- 

004,  Tennessee  Gas  Pipeline  Company, 

Order  issuing  certificate  for  Phase- III  of 

the  Niagara  Import  Points  Project,  issuing 

Presidential  permit,  clarifying  prior  order 

and  authorizing  abandonment. 
PC-2. 
Docket  Nb.  CP89-692-001.  Amerada  Hess 

Corporation 
Docket  No.  CP90-804-000,  Alabama- 
Tennessee  Natural. Gas  Company  and 

Sun  Operating  Limited  Partnership 
Docket  No.  CP9O-215-00a  Amoco 

Production  Company 
Docket  No.  CPgO-504-000.  ARCO  Oil  and 

Gas  Company,  Inc. 
Docket  No.  CPS9-1753-000.  Aikla  Energy 

Resources 
Docket  Na  CP86-202-001,  Columbia  Gas 

Transmission  Company 


Docket  No.  CF8&-244-00a  El  Paso  Natural 

Gas  Company 
Docket  No.  089-421-000.  Enron  Oil  ft  Gas 

Company 
Docket  No.  CP89-2158-000,  Forest  Oil 

Corporation 
Docket  Nos.  CPOO-loeS-OOO  and  CP9(>- 

1064-000,  Leapartners,  LP.  and  El  Paso 

Natural  Gas  Company 
Docket  No.  CP89-1514-O0a  M^tco  Pipeline 

Company 
Docket  Nos.  CP88^28-000  and  001,  NRM 

Operating  Company,  LP.,  et  al 
Docket  No.  CP89-600-000.  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP9O-46&-000,  PennzoU 

Company  and  United  Gas  Pipe  Line 

Company 
Docket  No.  CP89-10Q1-000.  Ringwood 

Gathering  Company 
Docket  No.  CI89-191-001,  Shell  Gas 

Pipeline  Company 
Docket  Nos.  CI89-t2O-000  and  CP89-921- 

000.  Shell  Offshore,  Inc.  and  Tnmkline 

Gas  Company 
Docket  Nos.  CP89-468-000  and  CP89^(83- 

000,  Shell  Western  E&P,  Inc.  and  El  Paso 

Natural  Gas  Company 
Docket  No.  CP89-1 883-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP88-212-00a  West  Texas 

Gathering  Company 
Docket  Nos.  CP89-1718-000  and  CP89- 

1722-000,  Western  Gas  Processors  and  El 

Paso  Natural  Gas  Company.  Declaratory 

order,  order  on  rehearing  requests,  and 

order  granting  and  dismissing  requests 

for  abandonment  authorization  on 

applications  regarding  status  of  facilities 

under  the  Natural  Gas  Act 
PC-3. 
Docket  No.  CP89-2107-000.  Arkla  Energy 

Resources,  Inc. 
Docket  No.  CP89-5-002,  CNG  Transmission 

Corporation 
Docket  No.  CP88-332-014,  El  Paso  Natural 

Gas  Company 
Docket  No.  CP88-546-004,  Equitrans.  Inc. 
Docket  No.  CP89-1179-001,  Kentucky-West 

Virginia  Gas  Company 
Docket  No.  CP88-3l2-O0e,  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  CP88-2-010,  Northern  Natural 

Gas  Company 
Docket  No.  CP89-634-003,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP88-473-004,  Southern 

Natural  Gas  Company 
Docket  No.  CP89-759-001,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  CP88-99-012,  Transwestem 

Pipeline  Company 
Docket  No.  CPgO-235-001,  Williams 

Natural  Gas  Company.  Report  on 

Interruptible  Sales  Service  technical 

conference  and  order  regarding  changes 

in  existing  ISS  certificates, 

PC-4. 

Docket  Nos.  CP88-136-022  and  023,  Texas 
Eastern  Transmission  Corporation.  Order 
on  requests  for  rehearing  and 
clarification  of  transportation  assignment 
program. 
PC-5. 

Docket  No.  CP88-328-004,  Transcontinental 
Gas  Pipe  Line  Corporation.  Order 
amending  blanket  certificate  to  authorize 


an  interim  transportation  assignment 
program. 

PC-6. 
Docket  No.  RM90-14-00a  Interim 
Revisions  to  Regulations  Governing 
Construction  of  Facilities  Pursuant  to 
NGPA  Section  311  and  Replacement  of 
Fadlitiet.  Order  on  motion  by  Tennessee 
Gas  Pipeline  Company  for  Clarification 
of  Interim  Rule. 

Linwood  A.  Watsoo,  )r„ 

Acting  Secretary. 

[FR  Do&  90-21316  nied  9-6-40;  4  J9  pm| 

iKlMft  CODE  CP17-01-H 


PEOOIAL  MINE  SAPCTY  AND  HKALTH 
REVIEW  COMMISSION 

September  6, 1990. 

TIME  AND  date:  10  a.m..  Tlitiraday. 

September  13, 1990. 

hack:  Room  600, 1730  K  Street  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Ideal  Cement  Company,  Docket  No. 
WEST  88-202-M.  (Issues  include 
whether  the  fudge  erred  in  vacating  a 
citation  alleging  a  violation  of  30  OH 
56.9002.) 

2.  Sanger  Rock  and  Sand,  Docket  No. 
WEST  88-2754^.  (Issues  include 
consideration  of  the  Secretary  of  Labor's 
motion  for  summary  reversal.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d]. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629/ 
(202)  70ft-9300  for  TDD  Relay,  1-800- 
877-6339  Toll  Free. 
JeanH.  EUan, 
Agenda  Clerk. 

[FR  Doc.  90-21493  Filed  9-7-00;  3:53  pm| 
snimo  coos  stss-oi-m 

FEDERAL  RESERVE  SYSTEM  (BOARD  OP 

governors) 

TIME  AND  date:  11  a.m.,  Monday. 
September  17, 1990. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 

status:  Closed. 

matters  to  be  considered: 

1.  Personnel  actions  (appointments, 
promotions.'  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 
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2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 
MRMMATMM:  Mr.  Jose|^  R.  Coyne. 
Assistant  to  the  Board:  (202)  4S2-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  September  7, 189a 
lennifer ).  Johnsoo, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21496  Filed  9-7-flO;  3:53  pm] 
I  CODE  tzio-ei-M 


UMI 


INTERNATIONAL  TRADE  COMMISSION 

[USITC  SB-9a-21J 

TIME  AND  date:  Tuesday,  September  18, 

1990  at  10:30  a.m. 

place:  Room  101, 500  E  Street  SW.. 

Washingt(m,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints:  Certain 
Anti-Lock  Ignition  Systems  and 
AutomobUes  or  Automobile  Component 
Parts  Containing  Same  (D/N 1578). 

5.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 

Dated:  September  6. 1990. 
Kaiwedi  R.  Mawm, 

Secretary. 

(FR  Doc.  90-21305  FUed  0-7-90;  1:48  pm] 

MLLMO  COM  TOaO-M-H 

NEMHBORHOOO  REINVESTMBIT 
CORPORATION 

Regular  Meeting  of  the  Board  ci 
Directors 

(No.  0-7) 

TIME  AND  DATE  2  p.m— Monday, 
September  17, 1990. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  C  Street  Northwest — 

Eighth  Floor,  Board  Room.  Washington. 

DC  20005. 

STATUS:  Open/Closed. 

AGENDA: 

I.  Call  to  Order 

II.  Appointments  to  fiD  Committee 

Vacancies 

a.  Personnel  Committee  Resolution 

b.  Budget  Committee  Resolution 

III.  Approval  of  Minutes 


a.  12th  Annual  Meeting.  May  22. 1900 

b.  12th  Annual  Meeting.  May  22. 1990 
(closed) 

c  Special  Meeting,  Jime  26, 1990 
d.  Special  Meeting,  )uly  26, 1990 
rV.  Budget  Committee  Report 

a.  Proposed  FY  '90  Reallocation 

b.  Proposed  FY  '91  Budget  Request 
a  Proposed  FY  '92  OMB  Submission 

V.  Personnel  Matter  (closed) 

VI.  Budget  and  Financial  Reports 
Vn.  Banking  Relationships 

Vni.  Overview  of  Future  Board  and 
Committee  Meetings 

IX.  Acting  Executive  Director's  Activity 

Rqgort 

X.  Adjourn 

Special  Note:  Agenda  Item  V  will  be  closed 
to  the  Public. 

CONTACT  PERSON  FOR  MORS 
INFORMATION:  Martha  A.  Diaz-Ortiz, 
Acting  Secretary,  376-2400. 
Martha  A.  Diai-Ortiz. 

Acting  Secretary. 

[FR  Doc  90-21409  Filed  0-7-00;  1:49  pm] 

I  CODE  7570-01-M 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  September  3. 10. 17. 24. 

and  October  1, 1990. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED; 
Week  of  September  10 

There  are  no  meetings  scheduled  for  the 
week  of  September  la 

Week  of  September  17  (Tentative) 

Friday,  September  21 

11:30  a.m. — ^AfRrmation/Discussion  and  Vote 
(Public  Meeting) 

Week  of  September  24  (Tentative) 

Wednesday,  September  26 

2:00  p.m. — Periodic  Briefing  on  the  Status  of 
Browns  Ferry  2  (PubUc  Meeting) 

3:30  p.m. — Affirmation/Discussioa  and  Vote 
(Public  Meeting)  (cF  needed) 

Week  of  October  1  (Tentative) 

Monday,  October  1 

ZM  p.m. — Briefing  on  Conformity  of 

Guidance  on  Low  Level  Waste  Disposal 
Facilities  witli  Requirements  of  10  CFR 
part  61  (Public  Meeting) 

Tuesday,  October  2 

3:30  p.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 
Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 


subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  diis  date. 

To  verify  the  status  of  meetings  call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
information;  William  Hill  (301)  492- 
1661. 

Dated-  September  6, 1990. 
William  M.Ifill.  Jr.. 
Office  of  the  Secretary. 
[FR  Doc.  90-21412  Filed  9-7-9ft  1:50  pm] 

BNJJNO  COOE  7SS0-0t-« 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  September 
10, 1990. 

A  closed  meeting  will  be  held  on 
Thursday,  September  13, 1990,  at  10  a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  Oie  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Lochner,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  13, 1990,  at  10  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Report  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Ronald 
Mueller  at  (202)  272-2200. 

Dated:  September  8, 1990. 
looathan  G.  Katz. 
Secretary. 
[FR  Doc.  90-21497  Filed  9-7-00;  3:53  pm] 
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ll 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  l!IP8S-259-033  and  RP8S-136- 
017] 


Northern  Natural  Gas  Division  of 
Enron  Corp^  Supplemental  Report  of 
Distribution  of  Refunds  Paid  and 
Surcharges  Billed 

Correction 

In  notice  document  90-20893 
appearing  on  page  36696  in  the  issue  of 
Thursday,  September  6, 1990,  in  the  third 
column,  the  docket  numbers  should  have 
appeared  as  set  forth  above. 

BtUNia  CODE  190(-01-O 


DEPARTMEfh*  OF  HEALTH  J^ND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  358 

[Docket  No.  80N-0238] 
RIN  0905-AA06i 

Wart  Remover  Drug  Products  for 
Over-the-Counter  Human  Use;  Hnal 
Monograph 

Correction 

In  rule  document  90-19029  beginning 
on  page  33246  in  the  issue  of  Tuesday, 
August  14, 1990,  make  the  following 
corrections: 

1.  On  page  33246,  in  the  first  column, 
the  "EFFECnvE  DATE"  is  corrected  to 
read  "August  14, 1991". 

2.  On  page  33248,  in  the  third  column, 
under  "Refeiances".  in  the  second  line 
of  item  (3),  "32408"  should  read  "32493". 

3.  On  page  33252,  in  the  first  column, 
in  the  last  line  "8  358.150(c)(i)(iii)" 
should  read  "{  35&150(c)(l)(iii)". 

4.  On  the  same  page,  in  the  second 
column,  under  "References",  in  the 


second  line  of  item  (2),  "MoUuscum" 
was  misspelled. 

5.  On  the  same  page,  in  the  same 
column,  also  under  "References'\  in  the 
first  line  of  item  (4),  "Salicylic"  was 
misspelled. 

§358.150   [Corrected] 

6.  On  page  33255,  in  the  tliird  column, 
in  §  358.150(c)(l)(ii),  in  the  third  line, 
"your"  shoidd  read  "you". 

$358,150   [Corrected] 

7.  On  page  33256,  in  the  second 
columa  in  S  358.150(d)(3),  in  the  first 
line,  "salicylic"  was  misspelled. 

BHJJNa  COOC  1606414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90M-0233] 

Steridyne  Laboratories,  lnc4 
Premarket  Approval  of  Steridyne 
Sterile  Preserved  Saline  Solution 

Correction 

In  notice  document  90-18981  beginning 
on  page  33173  in  the  issue  of  Tuesday, 
August  14, 1990,  make  the  following 
corrections: 

1.  On  page  33173,  in  the  second 
column,  near  the  bottom  of  the  page,  the 
subject  heading  should  read  as  set  forth 
above. 

2.  On  page  33174,  in  the  first  column, 
imder  "Opportunity  for  Administrative 
Review",  in  the  fourth  line  "increased" 
should  read  "interested". 

BUUNa  COOC  160»«1« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-00-4212-13;  WYW-1 137131 

Realty  Action;  Exchange;  Wyoming 

Correction 

In  notice  document  90-20322  beginning 
on  page  35368.  in  the  issue  of 
Wednesday,  August  29, 1990,  make  the 
following  corrections: 

1.  On  page  35368,  in  the  second 
column,  the  docket  numbers  should  read 
as  set  forth  above. 


2.  On  the  same  page,  in  the  third 
column,  in  the  first  line,  "Natrona"  was 
misspelled. 

3.  On  the  same  page,  in  the  same 
column,  in  the  land  description,  under 
•T.  42  N..  R.  105  W.."  in  the  second  line. 
"NEy4;"  should  read  "NWy4;". 

4.  On  page  35360,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  90-20822"  should 
read  "FR  Doc.  90-20322". 

BtLLMQ  COM  1SOS41-0 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  31724] 

Columbus  and  Greenville,  Railway  C04 
Trackage  Rights  Exemption;  SouthraH 
Corp. 

Correction 

In  notice  document  90-20719 
appearing  on  page  35963,  in  the  issue  of 
Tuesday,  September  4, 1990,  make  the 
following  correction: 

On  page  35963,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  90-20720"  should 
read  "FR  Doc.  90-20719". 

BHJJNa  CODE  1606-014 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  175  and  181 

[COO  81-023] 
RIN211S-AA58 

Equipment  Requirements  for 
RecreatkHuy  Boats;  Personal  Flotation 
Devices 

Correction 

In  rule  document  90-17731  beginning 
on  page  32032  in  the  issue  of  Monday. 
August  6, 1990,  make  the  following 
corrections: 

{175.17    [Corrected] 

1.  On  page  32034,  in  the  second 
column,  in  S  175.17,  in  the  first  line  of 
the  introductory  text  'Type  WD" 
should  read  "TVpe  V  PFD". 
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PART  ISI-MANUFACTURER 
REQUIREMENTS 

2.  On  the  same  page,  at  the  bottom  of 
the  same  column,  the  heading  for  part 
181  should  read  as  set  forth  above. 

C0M1M»«1« 


.  \ 


UMI 


Tuesday 
September  11,  1990 


Part  li 

Department  of 
Transportation 

Coast  Guard 

46  CFR  Part  30  et  aL 

Portable  Tanks  for  the  Transportation  of 

Bulk  Hazardous  Materials  by  Vessel;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 


46  CFR  Pwts  30, 64. 70, 90. 96.  lot, 
181.  and  153 

|Caot4-4Mi] 

WNHIB  ABS6 


Tanks  for  Itw  Transportation 
byVeoasI 


oTBuftHaardoua 


>  Coast  Guatd.  DOT. 
Final  rule. 


R  The  Coast  Guard  is  amending 
its  regulations  on  the  carriage  of  certain 
dangwous  cargoes  in  bulk  to 
discontinue  its  approval  of  marine 
portable  tanks  ("NfFTs")  and  to 
audiorize  the  transfer  of  Uquid 
hazardous  materials  to  and  from  DOT- 
specification  portable  tanks  on  vessels. 
(Existing  approved  MPTs  may  remain  in 
service.)  Also,  in  response  to  a  petition 
for  rulemaking,  it  is  amending  its 
regulations  to  let  DOT-spedfication  57 
portable  tanks  be  used  for  the  bulk 
carriage  of  high-flashpoint  Ckade  E 
combustible  liquids  and  other  low- 
hazard  liquids.  Since  DOT  now  covers 
tanks  for  all  modes  of  transportation, 
the  Coast  Guard's  covering  them  for  the 
maritime  mode  is  siq>erfluous.  Among 
the  expected  bmefits  of  this  rule  are 
removal  tli  the  Coast  Guard  from 
ctnnpetition  with  private  industry,  which 
inspects  and  approves  DOT- 
sp«:ification  portable  tanks,  and  greater 
availability  of  portable  tanks,  especially 
overseas. 

■PWCinn  PaTC  This  Final  Rule  is 
effective  on  October  1, 199a 
Jjomilffl  The  Final  Evaluation  is 
available  for  examination  at  the  Office 
of  die  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2),  Room  3«». 
U3.  Coast  Guard.  2100  Second  Street 
.  SW..  Washington.  DC  between  8  sju. 
and  4  p  jn.,'  Monday  throu^  Friday, 
except  Federal  holidays. 
KM  PURIIUI MFONMATION  CONTACT: 
Mr.  Frank  K.  Thompson,  (202)  267-1577. 
fARVI 


Diafting  Infonnatioo 

The  principal  persons  involved  in 
drafting  this  Final  Rule  are  Mr.  Frank  K. 
Thompson,  Project  Manager,  Office  of 
Marine  Safety.  Securi^.  and 
Environmental  Protection,  and  Mr.   . 
Patridc ).  Murray,  Project  Attorney. 
Office  of  die  Chief  Counsel 

Background 

The  regulations  on  MPTs  in  part  64  of 
tide  46.  Code  of  Fedoal  Regulations  (46 
CFR  part  64).  were  devdoped  in  1973-74 


by  die  Coast  Guard  in  consultation  with 
interested  manufacturers  and 
representatives  of  the  offshore  od 
Industry.  These  regulations  were 
developed  to  be  consistent  with  the 
portable  tank  standards  of  the 
International  Maritime  Organization 
(IMO)  as  incorpomted  into  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code.  Since  the 
development  of  these  regulations,  the 

Krtable  tank  standards  of  IMO  have 
en  improved  and  expanded.  The 
Department  of  Transportation  (DOT) 
has  authorized  portable  tanks  of  two 
specifications,  IM 101  and  IM 102, 
analogous  to  Type  1  and  Type  2  portable 
tanks  of  IMO.  The  DOT  specifications 
for  diese  tanks  (49  CFR  178.270  dirough 
178.272)  appeared  on  January  20, 1981 
(46  FR  9895). 

The  DOT  spedfication  for  portable 
tanks  requires  no  act  of  approval  by  the 
Coast  Guard  Instead,  the  owner  or 
manufacturer  of  a  DOT-spedfication  IM 
101  or  IM  102  ("IM-spedfication") 
portable  tank  applies  to  an  independent 
approval  agency  (die  American  Bureau 
of  Shipping,  for  example)  designated  by 
the  Director,  Office  of  Hazardous 
Materials  Transportation  (OHMT),  for 
such  approval  The  designated  approval 
agency  reviews  the  owner's  or 
manufacturer's  design  drawings  and 
calculations,  and  witnesses  the  required 
tests.  VL  the  tank  passes  the  tests,  the 
agency  affixes  its  identifying  marie  to 
each  approved  tank,  issues  an  approval 
certificate  to  the  applicant,  and 
fcvwards  a  copy  of  the  certificate  to 
OHMT. 

Tbe  current  regulations  allow 
hazardous  materials  to  be  transferred  to 
and  from  portable  tanks  on  vessels  only 
if  those  tanks  meet  the  requirements  for 
MFTs  in  46  CFR  part  64.  Further,  the 
cargoes  that  these  regulations  authorize 
to  ^  transferred  to  and  from  MPTs  are 
limited  to  Grade  D  and  Grade  E 

combustible  liquids  and  those  10      

cargoes  listed  in  46  CFR  64  J  and  46  CFR 
98.3(>-3(b). 

The  involvement  of  the  Coast  Guard 
in  the  approval  of  MPTs  has  cost  all 
parties  much  in  both  manpower  and 
money.  Design  drawings  for  MFTs  must 
be  submitted  to  the  Coast  Guard  Marine 
Safety  Center  for  design  approval  MFTs 
construded  to  approved  plans  must  be 
inspected  and  hydrostatically  tested  in 
the  presence  of  a  Coast  Guard  inspedor. 
The  Coast  Guard  is  performing  a  service 
that,  as  it  is  now  administered,  private 
industry  could  readily  perform. 

Additionally,  the  lack  of  availability 
of  MFTs  IS  a  problem  for  U.S.-flag 
mobile  offshore  drilling  units  (MODUs) 
operating  overseas.  Even  though  outside 
the  territorial  boundaries  of  the  United 


States,  such  MODUs,  induding  dieir 
equipment,  are  subject  to  domestic 
regulations  and  Coast  Guard  inspection. 
Many  such  MODUs  rarely  return  to  U.S. 
waters:  nevertheless,  their  MPTs  must 
be  fabricated  and  aiqproved  in  the 
United  SUtes. 

The  Coast  Guard  performed  an 
analysis  to  determine  the  suitability  of 
IM-spedfication  portable  tanks  for  use 
in  service  presenUy  restricted  to  MFTs. 
From  this  analysis,  a  copy  of  which  is  in 
the  public  docket  the  Coast  Guard 
concludes  that  IM-spedfication  portable 
tanks  are  equivalent  to  MFTs  and  are 
suitable  for  this  service.  There  is  nothing 
inherent  in  the  design  of  IM- 
specafication  portable  tanks  that 
prohibits  their  use  in  bulk  cargo  service; 
in  other  modes  of  transportation  they 
are  filled  and  discharged  in  much  the 
same  manner  as  are  MPTs  on  vessels. 

Under  46  CFR  50.20-30  and  46  CFR 
90.15,  the  Coast  Guard  has  accepted  IM- 
spedfication  portable  tanks  as 
substitutes  for  MPTs  because  it  is 
satisfied  that  the  former  provide  a  level 
of  safety  equivalent  to  that  of  the  latter. 
Acceptance  of  these  tanks  under  the 
equivalence  provisions  will  facilitate  the 
transition  from  MPTs  to  IM-specification 
tanks  for  manufacturers  and  vessel 
operators. 

Ob)edivas 

As  stated  in  die  Notice  of  Proposed 
Rulemaking  (NPRM)  of  September  11, 
1988  (54  FR  37482),  die  objectives  of  diis 
Final  Rule  are: 

1.  To  discontinue  the  approval  of 
MFTs  by  the  Coast  Guard  and  to 
authorize  continued  use  of  existing 
approved  MPTs,  provided  they  are 
maintained  and  repaired  in  accordance 
with  the  plans  originally  approved  by 
the  Coast  Guard  and  the  applicable 
provisions  of  46  CFR  part  64  and  subpart 
98.30  as  revised  by  this  Final  Rule.  The 
Coast  Guard  will  cease  accepting 
applications  to  approve  plans  for  MPTs 
under  part  04  on  May  1, 1991,  and  cease 
performing  shop  inspections  on 
September  30, 1992.  This  long  lead  time 
will  afford  manufacturers  of  MPTs 
under  design  or  fabrication  enough  time 
to  complete  their  work  and  obtain 
approval  of  their  current  production 
before  the  approval  program  ends. 

2.  To  allow  the  transfer  of  liquid 
hazardous  materials  to  and  from  IM- 
specification  portable  tanks  on  vessels 
as  long  as  they  comply  with  the  cargo-    ^ 
>innHlhig requirements  in  subpart 96.30 .] 
as  revised.  Because  OHMT-designated  ', 
approval  agendes  incMde  agendes 
overseas,  allowing  such  transfer  to  and 
from  these  tanks  will  alleviate     ' 
difficulties  that  vessels  overseas  have ' 


encountered  ki  obtaining  approved 
portable  tanks. 

3.  To  revise  the  list  of  hazardous 
materials  now  authorized  from  transfer 
to  and  from  MPTs  on  vessels.  The 
current  list  was  originally  developed  to 
meet  specific  needs  of  the  offshore  oU- 
production  industry  that  were  urgent  at 
the  time  of  its  publication.  This  list  has 
been  partly  replaced  by  provisions 
allowing  the  teansfer,  to  and  from 
portable  tanks  on  vessels,  of  various 
hazardous  materials  that  are  authorized 
for  transport  as  packaged  cargo  in 
portable  tanks.  The  effect  of  this 
revision  will  be  to  greaUy  expand  the 
number  of  authorized  cargoes. 

4.  In  consideration  of  a  petition  for 
rulemaking  from  the  American  Institute 
of  Merchant  Shipping  (AIMS),  to  allow 
the  transfer,  to  and  from  portable  tanks 
meeting  DOT  Specification  57,  of  Grade 
E  combustible  liquids  with  flashpoints  of 
300  *F  or  higher  and  of  cargoes  classed 
by  DOT  as  hazardous  substances 
(Hazard  Class  "ORM-E")  not  meeting 
the  definition  of  any  other  hazard  dass. 

A  further  objective,  bnplidt  in  the 
NPRM.  is: 

5.  To  remove  existing  subpart  98.35, 
since  the  use  of  the  type  of  tank 
described  in  diis  subpart  is  no  longer 
authorized. 

Discussion  of  Comments  and 
Amendments  to  the  NPRM 

The  Coast  Guard  received  three 
public  comments  in  response  to  the 
NPRM:  one  from  a  shipper  of  hazardous 
materials  in  MPTs.  one  from  another 
Federal  agency,  and  one  from  one  of  our 
own  field  offices.  The  three  comments, 
addressing  a  total  of  eleven  elements  of 
the  proposed  rules,  are  summarized  as 
follows: 

1.  The  Final  Rule  should  not  remove  or 
even  restrict  operators'  ability  to  safely 
transfer  or  store  drilling  supplies  on 
drilling  vessels  or  structures  on  the 
Outer  Continental  Shelf. 

Response:  This  Final  Rule  does  not 
affect  any  practice  previously  permitted 
under  tide  46.  CFR.  It  increases  the 
number  and  ^es  of  hazardous 
materials  authorized  for  transfer  to  and 
from  portable  tanks  on  board  vessels.  It 
also  permits  U.S.-flag  operators  in 
waters  administered  by  nations  other 
than  the  U.Sl  to  use  portable  tanks 
conqilying  with  international  standards 
for  the  stowage  of  hazardous  materials. 

2.  The  definition  of  "portable  tank"  in 
proposed  paragraph  (a)  of  i  98.30-2  does 
not  indude  any  tanks  now  listed  in 

1 98.33-5.  Add  a  new  subparagraph  to 
that  paragraph  including  a  tank 
authorized  for  the  bulk  transport  of 
.  certain  Grade  E  combustible  liquids  and 
other  regulated  materials. 


Response:  The  Coast  Guard  agrees 
that  paragraph  (a)  does  not  indude  any 
such  tanks,  but  it  disagrees  that  the 
paragraph  should.  Adding  a  new 
subparagrai^  as  proposed  would  make 
more  provisions  of  subpart  96.30  than 
the  one  sought  applicable  to  portable 
tanks  authorized  under  subpart  98.33. 
Since  this  is  not  the  intent  in  this  Final 
Rule,  a  paragraph  has  been  added  to  the 
applicability  sections  of  subparts  08.30 
and  98.33,  to  dearly  state  the  types  of 
portable  tanks  to  which  each  subpart 
applies. 

3.  Add  a  new  paragraph  to  S  98.33-5 
to  read  "Any  other  portable  tank  as 
defined  in  paragraph  (a)  of  S  98.30-2  of 
this  part". 

Response:  This  proposed  change  is 
unnecessary.  All  the  cargoes  authorized 
by  subpart  98.33  to  be  transferred  to  and 
from  portable  tanks  to  which  that 
subpart  applies  are  also  authorized  by 
subpart  96.30  to  be  transferred  to  and 
from  portable  tanks  to  which  it  applies. 
Repeating  that  authorization  in  subpart 
98.33  would  be  redundant 

4.  a.  Expand  Table  98.30-5(a)  to  list  by 
name  hazardous  materials  authorized 
for  transport  in  MFTs  under  DOT 
exemptions. 

Response:  The  commenter  proposed 
that  diesel-fuel  mixtures  and  solutions; 
xylene  and  xylene  mixtures  and 
solutions:  hydrochloric  add  solutions 
and  mixtures,  inhibited  and  uninhibited; 
ammonium  fluoride  solutions;  other 
flammable  and  corrosive  materials;  and 
hazardous  materials  in  class  t)RM"  be 
added  to  the  Table.  All  the  materials 
profHised  by  the  commenter,  except 
flammable  liquids  of  Grades  B  and  C, 
are  authorized  for  transfer  to  and  from 
portable  tanks,  induding  MPTs,  under 
the  terms  of  paragraph  (a)  of  }  98.30-5, 
which  apply  to  broad  hazard  dasses 
rather  than  to  named  materials. 
E)q>ansion  of  the  Table  would  be 
redundant  The  flammable  liquids  of 
Grades  B  and  C  desired  by  the 
commenter  would  have  to  be  approved 
in  writing  by  the  Coast  Guard  as 
prescribed  by  paragraph  (a)(5)  of 
S  98.30-5. 

b.  Let  the  Table  indude  an  entry  for 
"All  materials  authorized  by  a  DOT 
exemption." 

Response:  DOT  exemptions  apply 
(mly  to  the  transport  of  hazardous 
materials  in  portable  tanks  as  packaged 
cargo  governed  by  40  CFR  parts  171 
through  179.  Such  exemptions  have  no 
bearing  on  the  transport  and  transfer  of 
bulk  cargoes  regulated  by  the  Coast 
Guard  under  Title  46,  CFR. 

5.  Paragraph  (g)  of  1 98.30-5,  which 
prohibits  transfer  of  hazardous 
materials  not  referred  to  in  that  section, 
aiders  to  be  in  conflid  with  paragraph 


(aK5)  of  that  section,  whidi  permits  the 
transfer  of  hazardous  materials 
authorized  in  writing  by  the  Coast 
Guard. 

Response:  There  is  no  conflid 
between  these  provisions.  Paragraph  (g) 
indudes  the  materials  authorized  under 
paragraph  (a)(5):  it  prohibits  the  transfer 
of  materials  that  are  described  by 
neither  class  nor  name,  or  that  are 
otherwise  unauthorized  under  this 
section. 

6.  The  capadty  requirements  in  the 
definition  of  an  MPT  in  paragraph  (a)(1) 
of  S  64.5  should  be  revised  to  be 
consistent  with  the  definition  of  "bulk 
packaging"  in  49  CFR  171 A 

Response:  Such  a  change  is  not 
appropriate.  No  new  construction  of 
MPTs  is  authorized  after  September  dO, 
1902;  until  then  MPTs  may  be 
constructed  in  accordance  with  the 
existing  specification.  The  lower  limit  on 
capadty.  110  gallons,  is  based  on  the 
definition  of  "flammable  and 
combustible  liquid  in  bulk"  in  paragraph 
(b)  of  S  90.05-30  and  is  independent  of 
die  definition  of  "bulk  packaging"  in  49 
CFR  171 A 

7.  Eliminate  the  limit  of  55.000  poimds 
on  the  gross  wei^t  of  portable  tanks. 

Response:  Since  the  MPT 
spedfications  will  remain  for  reference 
aJPter  new  production  of  MPTs  ceases, 
there  is  no  need  to  make  this  change. 
The  limit  of  55,000  pounds  does  not 
apply  to  IM-spedfication  tanks. 

8.  Add  the  words  "or  equivalent  to 
MFT'  to  paragraph  (a)(2)(i)  of  S  98.30- 
3a. 

Response:  The  oommenter's  proposed 
change  would  permit  the  use  of  a  non- 
DOT-spedfication  portable  tank  under  a 
DOT  exemption  if  the  non-specification 
portable  tank  was  equivalent  to  an  MPT. 
This  change  has  not  been  adopted,  since 
the  purpose  of  this  rulemaking  is  to 
make  IM-spedfication  portable  tanks 
the  standard  for  bulk  cargoes.  The  Coast 
Guard  foresees  that  non-specification 
portable  tanks,  such  as  those  of  IMO 
Type  1  or  Type  2,  may  be  authorized 
under  a  DOT  exemption.  But  again,  no 
new  MPTs  will  be  approved;  therefore, 
die  MFT  specification  in  46  CFR  pot  64 
will  not  be  effective  except  for  the  repair 
and  maintenance  of  existing  MFTs.  It 
follows  that  any  future  noo-spedflcation 
portable  tank  authorized  under  an 
exemption  should  be  equivalent  to  the    - 
DOT  specifications  in  effed  at  the  time. 

9.  Eliminate  the  proposed  reference 
paragraph  (aKl)  of  1 98.30-10  to 
paragraph  (g)(2)  of  49  CFR  173.320. 
Internal  valves,  remote  dosing  valves, 
and  three  serially  mounted  oudet 
dosures  should  not  be  required  for 
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MPT*  or  Afi-ipadfiGatisn  portabk 
tanks. 

Aespaiue:  TUs  teconunendatiaB  has 
not  been  adopted.  Paragraph  (a)(1)  of 
i  98.30-10  does  not  apply  to  MFTs. 
which  may  continue  to  have  the  same 
dosuie  airangements  as  previously 
anthorixed.  All  IM-spedfication  portable 
tanks  are  required  by  DOT  specification 
to  be  equiH>ed  as  prescribed  in 
paragraph  (aXl)  or  S  98J0-ia  The  Coast 
Guard  has  neither  the  intent  nor  the 
authority  to  amend  the  DOT 
specification  through  the  present 
rulemaking.  The  Coast  Guard  has, 
however,  forwarded  this  and  the 
following  two  comments  to  the  Office  of 
Hazardous  Materials  Transportation  of 
the  Researdi  and  Special  Ph>grams 
Administration.  DOT,  for  its 
consideration. 

la  Eliminate  the  requirement  in 
proposed  paragrai^  (aKl)>  °ow 
paragraph  (b),  of  1 96.33-5  that  the 
pressure  relief  device  be  set  at  5  psig. 
No  safety  data  were  presented  to  justify 
an  increase  from  3  psig. 

Aesponsa- The  setting  (rf  5  psig  had 
carried  forward  from  the  regulations  in 
title  40,  CFR  governing  the  transport  of 
liquid  hazardous  materials  in  DOT- 
spedfication  57  portable  tanks  by 
vessel  The  Coast  Guard,  however,  does 
agree  widt  the  commoiter  that  the  relief 
pressure  apeaSed  in  paragraph  (b)  of 
{  98.33-5  should  be  reduced  from  5  to  3 
psig,  because  the  products  authorized 
for  transport  and  transfer  under  subpart 
98.33  either  are  not  regulated  under  title 
49,  CFR.  as  hazardous  materials  or, 
though  regulated,  need  not  be 
transported  In  DOT  specification 
padcaging.  Consequently,  it  is  not 
necessary  to  require  a  level  of  safety 
equal  to  that  required  for  more  hi^y 
hazardous  materials  sudi  as  flammable 
and  corrosive  Bquids. 

11.  Revise  die  IM  Tank  Table  to 
authorize  bottom-outlet  dischuge  for  all 
liquids  authorized  for  transport  and 
transfer  under  f  96.30-5. 

Response:  Revision  of  the  IM  Taidc 
Table  is  not  within  the  scope  of  these 
regulations  or  even  the  punriew  of  the 
Coast  Guard. 

DhniBsinn  ef  Amsmdmrnils  Mol  TWstod 
faillMNFBM. 

Sectkns  30U01-6.  TOOe-aa  904)6-35. 
and  100.557.  which  set  forth  the 
requirements  for  the  transport  of 
flammaUe  aod  combasttble  liquids  by 
tank  vessel  passenger  vessel,  cargo 
vessel  and  MCXX).  respectively,  snd 
i  §  151.01-1  and  1S3.1.  wWch  sUte  the 
spplicabiHtjr  of  pots  151  and  153  to 
harass  and  ships  canying  kasacdoas 
materials,  have  been  tei^sdsditoclalfy 
to  maks  disir  provisions  oonsistattt  widk 


the  isvissd  pravisfaMS  of  psrts  01  and  9& 
Because  diMe  changes  are  not 
substantive,  notice  and  opportunity  for 
comment  are  nanecessary. 

Regulatory  Bvshiation 

This  rsle  is  not  major  under  Executive 
Order  12201  and  not  significant  under 
DOTS  l^lides  and  Procedures  for 
Simplification.  Analysis  and  Review  of 
Regulations"  published  on  February  20. 
1979  (44  FR 11034).  A  Regulatory 
Evahiatiao  is  in  the  rulemaking  docket 
It  may  be  inspected  and  copied  at  the 
addrcm  given  above  under  ODOHgM 
Copies  are  available  from  die  person 
named  above  under  ran  RMmaai 

mFOmiATION  CONTACT. 

Hiis  Pinal  Rule  affects  owners, 
manu&ictarers.  and  users  of  MFTs.  Its 
costs  to  the  public  are  minimal 
Replacing  MFTs  in  marine  service  with 
IM  101  and  IM  102  portable  tanks  will 
result  in  several  boiefits  to  the  industry: 

a.  Des^  approval  and  construction 
will  be  unaCfeded  by  baddogs  in  the 
Marine  Safety  Center  and  by  delays  in 
scheduling  inspections; 

b.  Approval  agendes  can  better 
accommodate  t^t  sdiedules  and  solve 
problems; 

c  The  IM-spedfication  tanks  are  truly 
intermodel  providing  flexibility  in  tank 
deployment; 

d.  Tlie  availability  of  portable  tanks, 
espedally  overseas,  will  improve:  and 

e.  Hie  number  of  authorizied  cargoes 
is  much  larger. 

Shifting  responsibility  for  design 
review,  inspection,  and  testing  of 
portaUe  tanks  to  thirdi>arty  approval 
agendes  removes  the  Coast  Guard  from 
competiti(»i  with  private  industry  while 
reducing  its  effort  (predominantly  in 
technical  sopport)  by  95%  or  by  about 
800  manhours  a  year.  The  savings  to  the 
Coast  Guard  are  about  $17,000  a  year. 
There  might  be  some  increase  in  costs  to 
the  industry  in  acquiring  design 
approval  inspectiim.  and  testing  of  their 
portaUe  tanks.  Costs  ooidd  range  up  to 
$1,000  for  a  sin^e  tank  built  to  a  new 
design,  or  down  to  $100  a  tank  for  one  of 
multiple  tanks  built  from  the  same 
design  drawings.  The  latter  cost  is  the 
more  common,  and  it  represents  a 
negligible  increment  The  total  increase 
in  costs  to  all  pordiasers  of  portable 
tanks  for  use  in  the  service  discussed  in 
this  preamble  is  sbout  $35,000  s  year. 

Each  of  the  three  known  private 
sector  operators  affected  by  AIM'S 
petition  owns  20  or  so  DOT- 
spedflcation  57  portable  tanks.  If 
subpart  98.33  were  not  adopted,  diese 
operators  would  havs  to  rq)iaoe  dieir 
existing  tanks  wtdi  MFTs  or  IM  102 
portable  tanks  at  a  cost  al  about  $M0O 
each.  The  total  cost  of  such  a 


replaoeasnt  is  aboot  $160,000  aa 
operator  or  $480,000  for  the  affected 
industry. 

Regulatory  FlaxibUity 

Because  it  expects  the  impact  of  this 
Final  Rule  to  be  minimal,  the  Coast 
Guard  certifies  under  section  6(ffi(b)  of 
die  Regulatory  FlexibiUty  Ad  (5  U.S.C 
605(b))  diat  this  Hnal  Rule  will  not  have 
a  significant  economic  impact  on  s 
substantial  number  of  small  entities. 

Environmental  Analyris 

The  Coast  Guard  has  thoroughly 
reviewed  this  Final  Rule  and  has 
determined  it  to  be  categorically 
exduded  frtim  furdier  environmental 
documentation  in  accordance  with 
section  23.2.1  of  Commandant 
Instruction  M10475.1B.  It  has  prepared 
and  filed  in  the  rulemaking  dodcet  a 
Determination  of  Categorical  Bxdusion. 

Fedaralisin 

The  Coast  Guard  has  analyzed  this 
Final  Rule  in  accordance  widi  the 
principles  and  criteria  in  Executive 
Order  12612.  H  has  determined  that  diis 
rulemaking  does  not  have  suffident 
implications  for  federalism  to  warrant 
its  preparation  of  a  Federalism 
Assessment 

Paperwork  Reduction  Ad 

This  Final  Rule  does  not  add  any 
significant  reporting  or  record-keeping 
requirements  or  increase  the  paperwork 
'  burden  on  industry.  Information- 
collectiMi  and  record-keeping 
requirements  in  paragraph  (b)  of  §  64.7. 
paragraph  (c)  of  i  64.9,  {  96.30-3.  and 
paragraph  (b)(3)  of  S  98.33-1  are 
included  under  OMB  control  munber 
2115-0142.  Since  die  Coast  Guard  will 
accept  no  new  applications  for  approval 
of  MFTs  after  May  1, 1991.  there  will  be 
a  net  reduction  In  the  information 
collection  approved  under  OMB  Control 
Number  2115-0142.  The  reporting  and 
record-keeping  burdens  assodated  with 
the  approval  inspection,  and  periodic 
retesting  of  IM-spedfication  portable 
tanks  are  addressed  under  OMB  Control 
Number  2137-0018. 

New  paragraph  (a)(5)  of  }  98.30-5  and 
paragraph  (c)  of  1 9&33-3  allow  die 
Coast  Goard  to  audiorize  the  transfier  of 
materials  not  spedficatty  covered  by  die 
proposed  regulations.  The  Coast  GtMxd 
does  not  antidpate  that  this  wiO 
generate  mors  dian  ons  or  two  requests 
annually.  lesaltfaig  in  only  a  minOT 
incremsot  to  dia  existing  1nfannati«m 
cottactton  approvsd  under  OMBCantrol 
Number  2115-001& 


List  of  Subjads  in  46  CFK  psrts  30,  €«, 
70, 90. 91.  lOB,  181.  snd  15$ 

Hazardous  materials  transportation, 
Incorporatian  by  reference.  Marine 
safety,  Packaging  and  containers. 
Vessels.      I 

For  the  reasons  set  forth  in  the 
Preamble,  die  Coast  Guard  is  amending 
parts  3a  61 7a  90, 98,  lOa  151,  and  153 
of  tide  46,  Code  of  Federal  Regulations, 
as  follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  dtation  for  part  30 
continues  to  read  as  follows: 

Authority:  48  U.S.C  3306. 3703;  49  U.8.C 
App.  1804;  49  CFR  1.45. 146;  Section  30.01-2 
also  issued  under  the  authority  of  44  U.S.C 
3507. 

2.  By  revising  paragraph  (a)  of  S  30.01- 
5  to  read  as  foUows: 

{30.01-5   AppNcsttonofrsgulstlons— TB/ 


(a)  Hie  regulations  in  this  subchapter 
contain  requirements  for  materials, 
design,  construction,  inspection, 
manning,  and  operati<ni  of  tank  vessels, 
including  handling  and  stowage  of  cargo 
and  duties  of  officers  and  crew. 
However,  vessels  certificated  as 
passenger,  cargo,  and  miscellaneous 
vessels,  whose  principal  purpose  or  use 
is  not  the  carriage  of  flainmable  or 
combustible  liquid  cargo  in  bulk,  may  be 
granted  a  permit  to  carry  limited 
quantities  of  flammable  or  combustible 
liquid  cargo  in  bulk  in  the  grades 
indicated: 

(1)  Passenger  vessels: 

(i)  Grade  E  in  an  integral  tank;  and 

(ii)  Grade  E  in  a  portable  tank,     

including  a  marine  portable  tank  (MPT), 
in  accordance  with  subpart  98.30  or 
98.33  of  this  chapter. 

(2)  Cargo  vessels: 

(i)  Grades  D  and  E  in  an  integral  tank; 
and 

(ii)  GradSS  D  and  E  and  certain 
specifically  named  Grade  C  in  a 
portable  tank,  induding  an  MPT,  in 
accordance  with  subpart  98.30  or  98.33 
of  this  chapter. 

(3)  Miscellaneous  vessels,  such  as 
cable,  salvage,  pile-driving  and  oil- 
drilling-rig  vessels: 

(i)  Grades  B,  C,  D.  and  E  in  a  fixed 
independent  or  integral  tank  authorized 
by  the  Commandant;  and 

(ii)  Grades  D  and  E  and  certain 
specifically  named  Grade  C  in  a 
portable  tank,  induding  an  MPT,  in 
accordance  with  subpart  98.30  or  98.33 
of  diis  chapter. 


PART  $4-MAmNE  PORTABLE  TANKS 
AND  CARQO  HANDUNQ  SYSTEMS 

3.  The  authority  dtetion  for  part  64 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306, 3703;  40  U&C 
^>p.  1804: 48  CFR  1.46. 

3a.  By  revising  the  heading  of  part  64 
to  read  as  set  forth  above. 

4.  By  revising  1 64.1  to  read  as 
follows: 

S64.1    Purpoaa. 

This  part  contains  the  requirements  for 

(a)  Design,  construction,  repair, 
alteration,  and  marking  of  marine 
portable  tanks  (MFTs)  authorized  by 
this  chapter  to  be  carried  on  inspeded 
vessels; 

(b)  Periodic  inspections  and  tests  of 
MFTs;  and 

'(c)  Design  and  construction  of  cargo- 
handling  systems  for  MFTs  and  other 
portable  tanks  authorized  imder 
subparts  98.30  and  98.33  of  this  chapter. 

5.  By  adding  new  S  64.2  to  read  as 
follows: 

§64.2   Incofpofstion  t>y  refsfsnoc. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  pubUsh 
notice  of  the  change  in  the  Federal 
Register  and  make  the  material 
available  to  the  public  AH  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register,  1100  L  Sti^et  NW., 
Washington,  DC;  and  at  die  U.S.  Coast 
Guard,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
2100  Second  Stieet  SW,  Washington, 
DC,  and  is  available  from  the  source 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected,  are: 

American  Sodety  of  MerJianioal  Knginwirs 

United  Engineering  Center,  1345  East  47th 
Street  New  Yorlc,  NY  10017. 

ASME  Boiler  and  Pressure  Vessel 
Code,  Section  Vm,  Division  1, 
Pressure  Vessels,  1089,  with 
Addenda  issued  December  31, 1980 
("ASME  Code")...e4.5,  64.7    84.11,  M.13, 
64.21,  64.26.  64.31 

6.  By  revising  {  64.3  to  read  as  follows: 


S64.3 

(a)  This  part  applies  to  each  MPT  fra- 
which  the  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Center, 
receives  an  application  for  approval  on 
or  before  May  1, 1991.  .■  ^  -  -. 


(b)  Subpart  F  of  this  part  also  applies 
to  portable  tanks  and  to  cargo-handling 
systems  for  porteble  tanks  authorized 
under  subparts  98.30  and  90.33  of  this 
chapter. 

7.  By  revising  paragraphs  (a)  and  (d) 
of  1 64JS  to  read  as  follows: 

1644   DatlnMens. 

(a)  Marine  portable  tank  or  "MPT* 
means  a  liquid-carrying  tank  that — 

(1)  Has  a  capadty  of  110  gallons  or 
more; 

(2)  Is  designed  to  be  carried  on  a 
vessel 

(3)  Can  be  lifted  full  or  empty  onto 
and  off  a  vessel  and  can  be  filled  and 
dischaiged  while  on  a  vessel 

(4)  Is  not  permanendy  atteched  to  the 
vessel  and 

(5)  Was  inspected  and  stamped  by  the 
Coast  Guard  on  or  before  September  3a 
1992. 

•        •        •        •        • 

(d)  Maximum  allowable  working 
pressure  means  the  maximum  gauge 
pressure  at  the  top  of  the  tank  in  the 
operating  position  at  122*  F,  equal  to  or 
greater  dian  the  total  conteinment 
pressure  as  defined  in  paragraph  (c)  of 
this  section.  The  maximum  allowable 
working  pressure  is  used  in  the 
calculation  of  the  minimum  thickness  of 
each  element  of  the  tank,  excluding  the 
allowance  for  corrosion  and  the 
thickness  for  loadings  other  than 
pressure,  as  provided  for  in  the  ASME 
Code. 


S64.7    (Romovodl 

8.  By  removing  S  64.7,  as  of  September 
30.1992. 

9.  By  revising  S  64.9  to  read  as 
follows: 

D4.S    MHiHWMMW,  repav.  Sno  siisiauon 
of  MPTa. 

(a)  Each  MPT  must  be  maintained  in 
accordance  with  the  approved  plans, 
this  part,  and  subpart  98.30  of  this 
chapter. 

(b)  Repair  of  an  MPT  is  authorized, 
provided  that  each  repair  is  in 
accordance  with  the  approved  plans. 

(c)  No  MPT  may  be  altered,  except 
with  the  written  approval  of  the 
Commanding  Officer.  U.S.  Coast  Guard 
Marine  Safety  Center. 

(d)  After  each  welded  repair  or 
alteration,  an  MPT  must  be 
hydrostatically  pressure-tested  in 
accordance  with  paragraph  (a)  of  {  64.83 
of  this  part. 

10.  By  revising  §  64.11,  induding  the 
heading  of  the  section,  to  read  as 
follows: 
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IM.li   Piiigwongta. 

An  MPT  most  be  designed— 

(a)  In  accordance  widi  dte  ASME 
Code  and  diis  subpart 

(b)  With  a^aximum  gross  weigjit  of 
55,000  pounds; 

(c)  To  hold  a  Uqnid  cargo  that  has  a 
vapor  pressure  of  43  pounds  per  square 
indi  absolute  (psia)  or  less  at  a 
temperature  of  122  *F; 

(d)  With  a  ndnimum  service 
tenqierature  of  0  *F  or  higher. 

(e)  With  a  maximum  allowable 
woridng  ptessure  of  not  less  than  20 
pounds  per  square  inch  guage  (psig)  but 
not  more  than  48  psig:  and 

(f)  To  widistand  dynamic  loading 
conditions  applied  simultaneously. 

H  64.7.  C4.1S,  64.21. 64.2S.  64.31 
[Amended] 

11.  In  paragraph  (aK4]  of  S  64.7,  in 
paragraph  (a)  of  {  64.13.  in  S  64.21.  in 
paragraph  (b)  of  {  64.25;  in  i  64.31.  and 
in  footnote  1  to  paragraph  (b)  of  i  64.13, 
by  removing  the  comma  and  wtmls 
reading  **,  1974  edition". 

12.  By  revising  S  64.53.  including  the 
heading  of  the  section,  to  read  as 
follows: 

(64.53    MonnadonpialatorMPTa. 

(a)  A  coROsion-resistant  metal  plate 
containing  the  information  in  paragraph 
(b)  of  this  section  must  be  permanently 
attached  to  each  MPT 

(b)  Each  infocmattoo  plate  required  in 
paragraph  (a)  erf  this  section  must  bear 
the  following  information  in  legible 
letters  Vw  in<^  of  >°ore  in  hei^k 

(1)  Owner's  name. 

(2)  Manufactiuer's  name. 

(3)  Date  of  manufacture. 

(4)  Serial  number  of  tank. 

(5)  Maximum  allowable  working 
pressure  in  psig. 

(6)  Test  pressure  in  psig. 

(7)  Exteraal-preseure  rating  in  psig. 

(8)  Total  capacity  in  gallons. 

(9)  Maximum  net  weight  in  long  tons. 

(10)  Maximum  gross  wei^t  in  long 
tons. 

(11)  Percent  ullage  at  122  T. 

(12)  Date  of  hydroatatic  test 

13.  By  revising  the  heading  of  subpart 
C  to  read  as  follows: 


RatofDovloaa 
Raiaf  D«vteM  for  MPTs 

14.  By  revising  the  heading  and  the 
introductory  text  of  {64.57  to  read  as 
follows: 

164^ 


A  praaaure  relief  device  for  an  MPT 
must  be- 


ts. In  paragraph  (a)  of  1 64.63.  by 
revising  the  formula  to  read  as  fbUowK 

S64J63 


w 


ZT 


Qr=633.000 


LC     M 


16.  By  revising  1 64.65  to  read  as 
follows: 

{64.65   Vacuum  rsflefdevtca. 

(a)  Each  MPT  that  is  designed  for  an 
external  pressure  of  less  than  7.5  psig 
must  have  a  vacuum  relief  device. 

(b)  A  vacuum  relief  device  for  an  MPT 
must — 

(1)  Open  at  an  external  pressure  of 
not  less  than  3  psig:  and 

(2)  Have  an  opening  with  a  cross- 
section  of  0.44  square  inch  or  more. 

SS  64.73  and  64.75    [Removed] 

17.  By  removing  subpart  D,  consisting 
of  IS  64.73  and  64.75,  as  of  Septonber 
3a  1902. 

18.  By  revising  the  heading  of  subpart 
E  to  read  as  follows: 

Subpart  E— Parlodic  Impactions  and 
TaataofMPTs 

19.  By  revising  the  introductory 
paragraph  of  S  64.77  to  read  as  follows: 


S  56/>l-10  of  dds  subchapter.  In 
addition,  the  cargo-handling  system 
must  be  constructed  and  inspected  in 
accordance  witii  part  50  of  this 
subchapter. 

PART  70-GENERAL  PROVISIONS 

23.  The  audiority  citation  for  part  70 
continues  to  read  as  foUows: 

Autkoftty:  46  U.S.C  3306.  3703;  40  VAC 
App.  1804:  EO.  12234. 45  FR  58801.  3  CFR. 
1980  Comp.,  p.  277: 49  CFR  1.45, 1.4ft  {  7001- 
15  also  issued  under  44  U.S.C  3507. 

24.  By  revising  S  70.05-30  to  read  as 
follows: 

S70i>5-30   Combustible Uquid  bi  bulk. 

Vessels  inspected  and  certificated 
under  this  subchapter  may  carry  limited 
quantities  of  combustible  liquid  cargo  in 
bulk  in  die  grades  indicated,  provided 
the  certificate  of  inspection  is  endorsed 
to  permit  such  carriage: 

(a)  Grade  E  in  an  integral  tank;  and 

(b)  Grade  E  in  a  portable  tank, 
including  a  marine  portable  tank,  in 
accordance  with  subpart  98.30  or  98.33 
of  this  chapter. 

PART  90-GENERAL  PROVISIONS 

25.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

AudMcity:  46  U.S.C  3306, 3703: 40  U.S.a 
App.  U04:  E.0. 12234. 45  FR  58801.  3  C7R. 
1080  Comp..  p.  277;  40  CFR  1.4& 

26.  By  revising  1 90.05-35  to  read  as 
follows: 


(64.77 

For  the  handling  and  stowage 
requirements  in  {  98.30-3  of  this  chapter, 
each  MPT  must  pass  the  following 
inspections  and  tests  conducted  by  the 
owner  or  the  owner's  representative: 


I64J5   [Removed] 

20.  By  removing  {  64.85. 

21.  By  revising  9  64.87  to  read  as 
follows: 

S64J7   Purpose. 

Each  cargo-handling  sjrstem  required 
to  satisfy  i  98.30-25  or  S  9633-13  of  diis 
chapter  must  meet  the  requirements  of 
this  subpart 

22.  By  adding  new  S  64.88  to  read  as 
follows: 

S64J6   Plan  approval,  construction,  and 
InspscMonofcaiBO-handfciBsyslsnis. 

Plans  for  the  caigo-handling  ssrstem  of 
a  portable  taidc  authorized  under 
subpart  96.30  of  dds  chapter  must  be 
approved  by  the  Coast  Guard  in 
accordance  with  the  requlronents  of 


S«M>S-36 
iln 


and  oombuatMs 


Vessels  inspected  and  certificated 
under  this  subdbapter  may  carry  limited 
quantities  of  flammable  and 
combustible  liquid  cargo  in  bulk  in  the 
grades  indicated,  provided  the 
Certificate  of  Inspection  is  endorsed  to 
permit  such  carriage: 

(a)  Cargo  vessels: 

(1)  Grades  D  and  E  in  an  integral  tank; 
and 

(2)  Grades  D  and  E  and  certain 
specifically  named  Grade  C  in  a 
portable  tanlc  including  a  marine 
portable  tank  (MPT),  in  accordance  wiOi 
subpart  96.30  or  98.33  of  this  subchapter. 

(b)  KGscellaneous  Vessels,  such  as 
cable,  salvage,  pile-driving,  and  oil- 
drilling-rig  vessels: 

(1)  Grades  B,  C,  D,  and  E  in  a  fixed 
independent  or  integral  tank  authorized 
by  the  commandant; 

(2)  Grades  D  and  E  and  certain 
specifically  named  Grade  C  in  a 
portable  tcmk.  Indudhig  an  MPT.  in 
accordance  with  subpart  98.30  or  96.33 
of  this  subchaptra*. 


PART  M-8PECIAL  CONSTRUCTION. 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

27.  The  aathorHy  citation  for  part  96 
continues  to  read  as  foDows: 

Audiority:  33  U.aC  1903;  46  U.S.C  3306. 
3703: 40  U.S.C  App.  1804:  E.0. 12294. 45  FR 
58801. 3  CFR  1080  Comp..  p.  277;  40  CFR  1.46. 

(96.01-1   [Amended] 

28.  By  removing  and  reserving 
paragraphs  (b)  aid  (d)  of  i  98.01-1. 

Sd8J)l-«   [Rsmovsd] 

29.  By  removing  i  96.01.5. 

30.  By  revising  the  heading  of  subpart 
96.30  to  read: 


Subpart  98.: 


JL. 

ao-'Portablo 


Tank* 


31.  By  revising  S  98.30-1  to  read  as 
follows: 

(a)  This  subpart  contains  regulations 
concerning  transfer  of  combustible 
liquids,  certain  flammable  liquids,  and 
other  hazardous  materials  to  or  from 
portable  tanks  on  vessels. 

(b)  This  subpart  applies  to  the 
following  portable  tanks:  

(1)  A  marine  portable  tank  (MPT): 

(2)  An  IM 101  or  IM 102  portable  tank; 
and 

(3)  A  portable  tank  authorized  for 
liquid  hazardous  materials,  other  than 
liquefied  gases,  by  the  Director,  OfBce 
of  Hazardous  Materials  Transportation 
(OHMT).  under  an  exemption  issued  in 
accordance  with  Subpart  B  of  49  CFR 
Part  107. 

32.  By  adding  new  {  98.30-2  to  read  as 
follows: 


(96.30-2 

(a)  IM  101  portable  tank  and  IM  102 
portable  tank  mean  a  portable  tank 
constructed  in  accordance  with  49  CFR 
178.270  through  178.272  and  approved 
under  49  CFR  173.32a. 

(b)  MPT  means  a  marine  portable 
tank  that  was  inspected  and  stamped  by 
the  Coast  Guard  on  or  before  September 
30, 1992,  and  that  meets  the  applicable 
requirements  in  this  part  and  part  64  of 
this  chapter. 

33.  By  revising  §  98.30.3,  including  the 
heading  of  die  section,  to  read  as 
follows:  1 1 

(96.30-3   VossikcanylnoMPra. 

Each  MPT  on  a  vessel  to  which  this 
part  applies  must  bear,  on  a  metal  or 
other  corrosioD>fesistant  tag — 

(a)  An  inspectkm  date  for  pressure 
relief  (tevices  and  vacuum  relief  devices 
in  accordance  with  paragraph  (b)  of 
1 64.79  of  this  chapter  that  is  not  more 


than  12  mondw  eartier  dian  dw  mondi  in 
y/bidh  the  vessel  is  operated; 

(b)  An  inspection  date  in  accordance 
widi  paragraph  (b)  of  1 64.81  of  this 
chapter  that  is  not  more  dian  30  months 
earlier  than  the  month  daring  which  die 
vessel  is  operated;  and 

(c)  A  hydrostatic  test  date  in 
accordance  with  paragraph  (b)  of  (  64.83 
of  this  chapter  that  is  not  more  than  60 
months  eariier  than  die  month  during 
which  the  vessel  is  operated. 


(96.30-4   [Radsslgnatsd aa ( 9tJ0-14 1 

34.  By  redesignating  present  (98.30-4 
as  {  98.30-14,  and  adding  new  (98.30-4 
to  read  as  follows: 

(96.30-4   Vaaaala canying portaMa tanks 
othsr  ttnn  MPTs. 

(a)  Each  portable  tank,  other  than  an 
MPT.  on  board  a  vessel  to  which  this 
part  applies  must  be  one  of  the 
followdng: 

(1)  An  IM  101  or  IM  ljD2  tank 
authorized  for  its  contents  in 
accordance  with  49  CFR  part  173  under 
the  conditions  set  forth  in  the  IM  Tank 
Table,  January  1, 1981,  with  errata  sheet 
effective  May  1, 1981;'  or 

(2)  A  portable  tank  authorized  by  the 
Director,  OHMT,  under  an  exemption 
issued  in  accordance  with  subpairt  B  of 
49  CFR  part  107,  and 

(i)  According  to  the  terms  of  the 
exemption,  equivalent  to  an  IM  101  or 
IM  102  portable  tank;  and 

(ii)  Authorized  for  its  ccmtents  under 
the  terms  of  the  exemption  or  by  written 
acknowledgment  from  the  Director, 
OHMT. 

(b)  Each  IM  101  or  IM  102  portable 
tank  must  be  tested  and  inspected  in 
accordance  with  40  CFR  173.32b,  and 
used  only  as  specified  in  49  CFR  173.32c. 

(c)  Eadi  portable  tank  authorized 
under  an  exemption  from  the  Director, 
OHMT.  must  be  inspected  and  tested, 
maintained,  and  used  in  accordance 
with  the  tenns  of  that  exemption. 

(96J0   (Rsdsslgnatsdss(96JO-6] 

35.  By  redesignating  present  (  98.30-6 
as  (  98.30-4  and  by  adding  new  (  98.30- 
5  to  read  as  follows: 

SB.aO'0    HUieiHNS  suinoiueu  rar  usiisisi 
to  and  fiom  a  portaMs  tank. 

(a)  The  following  hazardous  materials 
may  be  transferred  to  and  from  a 
portable  tank  under  this  subpart 

(1)  Any  Grade  D  or  Grade  E 
combustible  liquid  listed  in  (  30.25-1  of 

this  chapter  that  does  not  meet  the 

definition  of  any  hazard  class  in  49  CFR 
part  173  other  than  that  of  "flammable 


>  TIm  IM  Tank  Tmbte  may  tw  obtainad  faM 
Cammandaiit  (G-MTH-1),  US.  Coast  Coaid. 
Washk^tOB.  DC  20683-0001; 


liquid",  "combostAile  ttqakP.  or ' 
B"; 

(2)  Any  corrosive  Uqoid  diat— 

(i)  Is  compatible  widi  die  materials  of 
the  tank; 

Meets  the  definition  of  no  odier 
hazard  class  in  40  CFR  part  173;  and 

(ili)  Is  authorized  for  transport  in  an 
IM  101  or  IM  102  portable  tank  under 
subpart  F  of  40  CFR  part  173; 

(3)  Any  hazardous  material  listed  in 
Table  08^3O-5(a); 

(4)  Any  liquid  hazardous  substance 
classed  under  49  CFR  part  172  as  Class 
"ORM-E"  and  listed  in  die  appendix  to 
49  CFR  Table  172.101,  and  any  aqueous 
solution  of  a  solid  hazardous  substance 
classed  as  ORM-E  and  listed  fai  that 
appendix;  and 

(5)  Other  cargoes  subfect  to  regulation 
under  49  CFR  parts  171  through  176 
w^en  authorizied  in  writing  by  the 
Commandant  Requests  for  such 
authorization  must  be  submitted  as 
prescribed  in  ( 153.900(d)(1)  of  dils 
chapter. 

Table  96J0-5(a)  Caitain  Hazardous 
Materials  Authorized  For  Transfer  To 
and  From  Portable  Tanks 


Acetone 

Alcohols;  flaah  point  of  80  *F  (27  *C)  or  lets 
by  open-cup  test 

Benzene 

Gasoline 

Mixtures  of  Hydrochloric  add  and 
hydroflnoilc  add  containing  not  more  than  96 
percent  hydrodiloric  add  or  2  percent 
hydrofluoric  add ' 

Methyl  Ethyl  Ketone 

Toluene  (Toluol) 

Note: 

*  Each  MFT  must  be  lined  %vith  rubber  or 
witii  material  equally  add-resistant  and 
equally  strong  uid  durable. 

(b)  Grade  D  and  Grade  E  combustible 
liquids  widi  a  flash  point  of  100  *F  (38 
*Q  or  higher  by  closed-cup  test  that  are 
not  listed  by  name  in  the  IM  Tank  Table 
may  be  transferred  to  and  from  an  MPT 
or  an  IM  102  portable  tank  conforming 
to  die  entry  in  die  IM  Tank  Table  for 
"Combustible  liquid,  not  listed  by  name 
in  diis  table." 

(c)  Sulfuric  acid  having  a 
concentration  of  not  over  51  percent 
may  be  transferred  to  or  from  an  MPT 
only  if  the  MFT  is  lined  with  rubber  or 
with  material  equally  add-resistant  and 
equally  strong  sind  (fairable. 

(d)  Sulfuric  add  having  a 
concentration  of  65.25  percent  or  greater 
may  be  transferred  to  or  bom  any 
portable  tank;  provided ^ai  the 
corrosion  rate  on  steri,  measured  at  100 
*F  (36  *C),  of  sulforic  add  havfaig  a 
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cuuwgitration  of  greatw  ttum  65.25 
peicent  is  not  greater  than  the  corrosion 
rate  of  sudi  an  add  having  a 
concentration  of  65.25  percent 

(e)  Liquids  classed  as  ORM-E  may  be 
transferred  only  to  or  from  an  IMIOI  or 
IM 102  portable  tank  or  an  MFT. 

(f)  A  hazardous  material  that  may  be 
traiufierTed  to  and  bom  an  IM  102 
portable  tank  may  also  be  transferred  to 
and  from  an  IM  101  portable  tank. 

(g)  No  hazardous  material  not  referred 
to  in  this  section  may  be  transferred  to 
or  bom  a  portable  tuik  on  board  a 
voBseL 

36.  By  addhig  a  new  1 98.30-6  to  read 
as  foUows: 


S 

No  person  may  transfer  a  hazardous 
material  to  or  from  a  portable  tank  on 
board  a  vessel  unless  each  gasket  and 
the  Uning  of  the  portable  tank  are  made 
of  a  material  that  is — 

(a)  Chemically  compatible  with  the 
product  for  which  the  portable  tank  is 
approved;  and 

0))  Resistant  to  deterioration  by  the 
product  for  which  the  portable  tank  is 
approved. 

37.  By  revising  the  section  heading 
and  paragraph  (b)(2)  of  §  98.30-4  to  read 
as  follo:w8: 


S 


of  portable  tanks. 


•  •  • 


(b) 

(2)  Unless  all  electrical  equipment  in 
the  area  of  the  tank  and  its  associated 
equipment  is  explosion-proof  or  . 
intrinsically  safe,  as  defined  in 
a  111.105-9  and  111.105-11  of  this 
chapter,  that  is — 

3&  By  adding  a  new  S  96.30-10  to  read 
as  follows: 

196.30-10    Pipe  oonneettofw,  and  IHng 


No  person  may  transfer  a  hazardous 
material  to  or  from  a  portable  tank  on 
board  a  vessel,  unless  each  filling  and 
disdiarge  opening  in  the  tank  bottom  is 
equipped  with  the  following: 

(a)  For  an  IM  101  or  IM  102  portable 
tank,  the  closures  specified  in  49  CFR 
173.32c(g)(2):  and 

(b)  For  an  MFT,  the  valves  and 
closures  specified  in  §S  64.33  through 
64.41  of  this  diapter. 

f  ttJO-M   [AiMnded] 

39.  In  the  section  heachng  and 
paragraphs  (a)  and  (b)  of  i  98.30-14,  by 
removing  the  word  "marine"  from  before 
*>)rtable  tank". 

SM.31-5   [Amendad] 

4a  In  1 98.31-5,  by  removing  the  word 
'inarine'*  from  befwe  "portable  tank". 


41.  Bif  adding  a  new  sulqtart  98.33  to 
read  as  follows: 

Subpart  9a.3»-Portabto  Tanks  for 
Certain  Qrada  E  CombualMe  Uquida 
and  Ottiar  RaguMad  Matarlais 

98.33-1    Applicability. 
9a33-3    Cargoes  auttiorized. 
98.33-6    Portable  tanks  authorized. 
98.33-7    Pipe  and  hose  connections. 
98.33-6    Stowage. 
98J3-11    Smoldng 
98.33-13    Caigo-handling  systems. 
98.33-15    Transfers. 

Subpart  98.33— PortaMa  Tanka  for 
Certain  Grade  E  Combustibia  Uqukto 
and  Other  Regulated  Itatariala 

{96.33-1    AppHcaUNty. 

(a)  This  subpart  contains  regidations 
concerning  transfer  of  certain  low- 
hazard  materials  to  and  bom  pcnlable 
tanks  on  vessels 

(b)  This  subpart  applies  to  the 
following  portable  tanks: 

(1)  A  DOT-spedfication  57  portable 
tank  (see  49  CFR  173.24, 173.32, 173.251, 
and  173.253); 

(2)  A  portable  tank  authorized  under 
49  CFR  176.340(a)(4);  and 

(3)  A  portable  tank  approved  by  the 
Commandant  under  subpart  50.20  of  this 
chapter. 

996.33-3   CargoMMittMriMd. 

The  following  cargoes  are  authorized 
for  transfer  to  and  from  portable  tanks 
authorized  by  9  9a33-5: 

(a)  Grade  E  combustible  Uquids  that 
have  a  dosed-cup  flashpoint  of  300  *F  or 
higher  and  diat  meet  the  definition  of  no 
DOT  hazard  dass  in  49  CFR  part  173 
except  hazardous  substance  "ORM-E"); 

(b)  Materials  and  aqueous  solutions  of 
them  that  meet  the  definition  of 
hazardous  substance  in  49  CFR  171.8 
and  that  are  of  DOT  Hazard  Class 
ORM-E  (see  appendix  to  49  CFR 
172.101;  see  49  CFR  part  173.  subpart  J); 
and 

(c)  Other  cargoes  subject  to  regulation 
under  49  CFR  parts  171  through  176 
when  authorized  in  writing  by  the 
Commandant  Requests  for  such 
authorization  must  be  submitted  as 
prescribed  in  9 153.900(d)(1)  of  this 
chapter. 

996.33-5   Portable  tanks  authorlzML 

The  cargoes  authorized  under  9  98.33- 
3  may  be  transferred  to  and  bom 
portable  tanks  to  which  this  subpart 
applies  if  the  portable  tanks  have: 

(a)  A  minimiiiTi  design  pressure  of  9 
psig. 

(b)  Pressure-relief  devices  that  may  be 
frangible  pressure-relief  devices  [rupture 


disks],  and  Aat  do  not  open  at  less  than 
3  psig. 

996.3»-7   PIpaandho— connectiona. 

If  a  portable  tank  authorized  under 
9  98.33-6  of  this  part  has  a  pipe  or  hose 
connection  in  its  bottom.  Uie  connection 
must  have  a  manually  operated  valve 
and  a  bolted  flange,  threaded  cap.  or 
similar  device,  to  protect  against 
leakage  of  ttie  tank's  contents. 

996J3-9   Stowage. 

Each  portable  tank  authorized  under 
9  98.33-^  of  this  part  must  be  secured  to 
the  vessel  by  devices  of  suffident 
strength  and  number  to  prevent  the  tank 
bom  moving  in  any  direction  during 
transport. 


996.33-11    SmoMng. 
No  person  may  smoke  when — 

(a)  Within  50  feet  of  a  portable  tank 
containing  a  combustible  liquid;  and 

(b)  On  the  deck  where  the  tank  is 
stowed. 

996.33-13   Cargo-tandNng systems. 

A  cargo  authorized  under  9  98.33-3  of 
this  part  may  not  be  transferred  to  or 
from  a  portable  tank  authorized  under 
9  9&33-5  of  this  part  unless  the  cargo- 
handling  system  meets  the  requirements 
of  subpart  F  of  part  64  of  this  chapter. 

996.33-1S   Transfers. 

A  cargo  authorized  under  9  96.33-3  of 
this  part  may  not  be  transferred  to  or 
from  a  portable  tank  authorized  under 
9  98.33-5  of  this  part  unless  the 
following  requirements  are  met: 

(a)  Cargo  pumps  comply  with  9  98.30- 
11  of  this  part; 

(b)  Ground  connection  complies  with 
99a30-13ofthispart; 

(c)  Leakage  containment  complies 
vnth  9  98.30-15  of  this  part; 

(d)  Qualification  of  person  in  charge 
complies  with  9  98.30-17  of  this  part; 

(e)  Supervision  of  person  in  charge 
complies  with  9  98.30-19  of  this  part; 

(f)  Transfers,  general,  comply  with 
9  98.30-23  of  this  part; 

(g)  Connections  comply  with  9  98.30- 
-  27  of  this  part; 

(h)  Pumping  of  incompatible  products 
complies  with  9  98.30-29  of  this  part: 
and 

(i)  Conditions  for  pumping  comply 
with  9  98.30-31  of  this  part 

(j)  Carriage  ofNLSs  complies  with 
9  98.30-14  of  this  part 

99  96.35-1  through  96.3S-60   [Removad] 

42.  By  removing  subpart  96.35,  entitled 
"Portable  Tanks  Constructed  Before 
October  1, 1974  That  Carry  Combustible 
Uquids"  (consisting  of  9S  9&36-1 
through  98.35-60). 


PART  lOg-OPERATIONS 

43.  The  authority  dtation  for  part  109 
continues  to  read  as  follows: 

Autbnity:  43  U.S.d  1333: 46  MSC  3308, 
5115. 6101. 10104;  49  CFR  1.48. 

44.  By  revising  paragraph  (b)  of 
9  109.557  to  read  as  follows: 

9109J67   Flaininat)le  and  connbusMble 
■quMac  Carrlaga. 

•        •        •       »        • 

(b)  Portable  tanks  are  handled  and 
stowed  in  accordance  with  subparts 
98.30  and  98.33  of  this  chapter  and  the 
provisions  of  49  CFR  parts  171  through 
179  that  apply  to  portable  tanks;  and 

•  ••!*• 

PART  151— BARGES  CARRYING  BULK 
UQUID  HAZARDOUS  MATERIAL 
CARGOES 

45.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 


Andtoitty:  33  U.S.a  1903(b):  46  M&C  37D3; 
49C31tl.46. 

46.  By  revising  paragraphs  (a)(2)  and 
(b)(2)  of  9 151.01-1  to  read  as  follows: 

91514)1-1    Applicability. 

(a)  •  •  •  » 
■    (2)  Not  being  carried  in  a  portable 
tank  regulated  under  subpart  98.30  or 
98.33  of  this  chapter;  and 

(b)  •  •  • 
(!)••• 

(2)  Not  being  carried  in  a  portable 
tank  regulated  under  subpart  98.30  or 
98.33  of  this  chapter. 

PART  153— SHIPS  CARRYING  BULK 
UQUID,  UQUEFIED  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

47.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CPK  1.48. 
Section  153.40  issued  under  40  U.S.C.  1804. 


SectkMia  15M70  tfafei«b  153.401. 113.1100 
through  153.1132.  and  153.1600  tfaroi^ 
153.1808  also  issiMd  under  33  UJS.C  1903(b). 

48.  By  revishig  paragraphs  (aK2)  and 
(b)(2)  of  9 153.1  to  read  as  follows 

(a)  •  •  • 

(2)  The  ship  is  carrying  the  cargo  in  a 
portable  tank  imder  subpart  96.30  or 
98.33  of  this  chapter;  or 

(b)  •  •  • 

(2)  The  ship  is  carryhig  the  cargo  in  a 
portable  tank  under  subpart  96.30  or 
98.33  of  this  chapten 

•        •        •        •        • 

Dated:  July  3. 1090 

I.aSipas, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marina  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc  90-21024  Filed  0-10-90;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  AdmMstnrtion 

14  CFR  Part  147 

[DodMl  Na  M331:  NotiM  No.  90-22] 

RM2120-AOQa 

Reviaion  Of  Aviation  Maintenanco 
Tadmdan  Schools  Regulationa 


r:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPBM). 

tumUKT.  This  notice  proposes  to 
update  the  regulations  for  certificating 
aviation  maintenance  technician  schools 
(AMTS)  to  accommodate  the  increasing 
demand  for  maintenance  technicians 
with  higher  levels  of  skill  and 
knowledge.  This  proposal,  if  adopted, 
would:  (1)  Modify  portions  of  the  current 
rule  that  have  been  open  to  subjective 
judgments  by  the  Federal  Aviation 
Administration  (FAA)  and  the  AMTS 
industry,  and  (2)  modify  the  rule  to 
upgrade  the  portions  that  specify  the 
skill  and  knowledge  requirements  for  an 
aviation  maintenance  technician.  In 
addition,  the  inoposal,  if  adopted,  would 
revise  the  core  curriculimi  to  ensure  that 
a  person  graduating  from  an  aviation 
maintenance  technician  school  wiU  be 
prepared  to  function  in  the  current 
technological  environment 
DATCS:  Comments  must  be  received  on 
or  before  December  11, 199a 
jiDOWriilffl  G)mments  on  tfiis  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  AdministTati<»,  Office 
of  the  Chief  Counsel  ATTN:  Rules 
Docket  (AGC-10).  Docket  No.  26331, 800 
Independence  Avenue  SW., 
Washington.  DC  20501.  Comments 
deliver^  must  be  marked  Docket  No. 
26331.  Comments  may  be  examined  in 
room  OlSG  weekdays  between  8:30  sjn. 
and  5  pan.,  except  on  Federal  holidays. 
rem  furtmch  mnmumom  contact; 
Leslie  K.  Vipond,  AFS-302.  Aircraft 
Maintenance  Division,  Fli^t  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20S91. 
telq>hone  (202)  267-3260. 
rARVI 


Conmenls  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
im>posed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  rriating  to 
the  environmental  energy,  federalism, 
or  economic  impact  tfut  might  result 
from  adopting  die  proposals  in  diis 


notice  an  slso  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  AD 
comments  received  wiU  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  proposed 
rulemaking  will  be  filed  in  tfie  docket 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  diis  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26331."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

AvailaUlify  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  ATTN:  Public  Inquiry 
Centv,  APA-«3a  800  Independence 
Avenue  SW.,  Washington,  DC  20601.  or 
by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NFRM's  should  request  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Badcgrotmd 

Statement  of  the  Problem 

Part  147  of  the  Federal  Aviation 
Regulations  (FAR),  Aviation 
Maintenance  Technician  Schools 
(AMTS),  specifies  requirements  for  the 
operation  of  an  AMTS.  The  regulations 
specify  both  the  curriculum  and 
operating  rules  for  all  certificated 
AMTS. 

The  civil  aviation  environment  in 
which  the  aviation  maintenance 
technician  operates  has  changed 
significantly  since  the  regulations  now 
covered  by  part  147  were  first  adopted 
in  1970.  Thus,  a  person  could  graduate 
from  a  part  147-approved  AMTS  and  yet 
be  poorly  prepared  to  function  in  the 
current  aviation  environment  This 
phenomenon  of  technology  overtaking 


die  current  part  147  rules  is  reflected  by 
the  increasing  trend  of  AMTS  to  offer  or 
require  additional  supplemental  course 
material  beyond  the  required  core 
curriculum. 

History 

Part  147  of  the  FAR.  Aviation 
Maintenance  Technician  Schools 
(AMTS).  has  its  origin  hi  Civil  Afr 
Regulation  (CAR)  part  53.  When  the 
OvU  Air  Regulations  were  recodified  in 
1S62.  CAR  part  53  become  part  147  of 
die  FAR.  In  April  1970,  part  147  was 
completely  revised,  the  revision 
increasing  the  required  core  curriculum 
from  1.500  to  1,900  hours  and  setting 
forth  more  definitive  subject  content  and 
teaching  guidelines  than  before.  With 
the  exception  of  minor  changes,  part  147 
remains  essentially  the  same  as  it  was 
in  1970.  In  the  late  1970's,  the  FAA  and 
the  Aviation  Technician  Education 
Council  (ATEC),  an  association  of  the 
majorify  of  aviation  maintenance 
technician  schools,  held  a  series  of 
symposia  woricshops  to  develop  a  more 
olijective  interpretation  of  part  147  by 
both  the  industry  and  the  FAA. 

FAA  participation  in  the  symposia 
was  consistent  with  the  FAA  practice  to 
solicit  comments  on  current  rules  and 
{Hoposed  rule  changes  in  order  to 
promote  understanding  and  cooperation 
between  government  and  industry. 
Many  of  Uie  comments  and  conclusions 
arising  from  these  woikships  are 
preserved  in  ATECs  historical  records 
and  have  been  considered  in  the 
preparation  of  this  notice. 

llie  symposia  indicated  that  most  of 
the  AMTS  believe  that  the  core 
cmriculum  needs  to  be  updated  to  be 
consistent  with  the  current  practices  and 
requirements  of  the  aviation  industry. 
The  FAA/ ATEC  part  147  symposia 
fimiinga  indicated  that  lack  of  clarify  in 
certain  portions  of  the  rule  has  led  to 
some  subjective  interpretations  by  FAA 
Aviation  Safefy  Inspectors  certificating 
Of  surveilling  some  AMTS.  The 
interpretation  of  the  current  rules  has 
been  the  focus  of  many  questions  bom 
the  AMTS  industry  concerning  uniform 
ajqpUcation  of  part  147  by  the  FAA  from 
region  to  region. 

In  keeping  with  FAA  policy  to 
continue  to  upgrade  these  regulations, 
die  FAA  contacted  the  airlines,  AMTS, 
repair  stations,  and  mechanic 
organizations  to  consider  holding  joint 
industry /FAA  public  meetings  to 
discuss  proposed  changes,  l^e  FAA 
hdd  a  series  of  three  public  meetings  in 
1988  diat  had  significant  input  from  the 
aviatioa  industry.  The  first  meeting  was 
hdd  in  Atf ante,  Georgia,  on  August  29 
and  30;  the  second  was  held  in 


Oklahoma  Cify,  Oklahoma,  on 
September  8  and  9;  and  the  third  was 
held  in  San  Jose,  California,  on 
September  15  and  16.  The  agenda  of  the 
meetings  was  based  on  the  earlier 
symposia  and  more  recent  questions 
from  the  AMTS  and  airline  industry. 
These  public  meetings  produced  an 
outline  of  certain  proposed  changes  for 
the  rule.  It  now  appears  appropriate  to 
consider  modifications  of  the  portions  of 
the  rule  that  govern  AMTS  curriculum, 
administration,  and  operating  rule 
requirements. 

Planned  Actions 

The  FAA  has  completed  an  in-depth 
review  of  part  147  based  on  the  recent 
public  meeting  and  the  previous 
symposia  and  proposes  to  amend 
portions  of  the  rule  as  appropriate.  To 
the  extent  possible,  the  proposals  will 
establish  requirements  consistent  with 
current  and  projected  industry 
technologies.  The  actions  planned  take 
into  account  complex  and  newly 
evolving  technologies  and  their 
relationship  to  aviation  mahitenance 
requirements  in  the  current  and  future 
aviation  environment  In  addition,  the 
FAA  proposes  to  clarify  certain  portions 
of  the  AMTS  operating  rules  to  reduce 
subjective  rule  interpretations  by  both 
the  AMTS  and  tiie  FAA.  This  will 
ensure  a  more  uniform  application  of  the 
rule  in  each  FAA  region. 

The  need  for  an  updated  core 
curriculum  expressed  by  industry  is 
addressed  by  the  proposed  amendments 
to  SS  147.21  and  147.31  and  appendixes 
A.  B,  C  and  D  of  part  147.  The  need  to 
clarify  the  administrative  and  operating 
rules  is  addrened  by  the  proposed 
amendment  to  §8 147.5, 147.15, 147.17. 
147.19, 147.21, 147.23. 147.31. 147.35, 
147.36,  and  147.38. 

General  Discussion  of  the  Proposals 

The  AMTS  association  and  the  airline 
industry  have  expressed  a  need  for  both 
a  revised  core  curriculum  and  revised 
administrative  requirements  for  part  147 
schools  in  order  to  provide  an  upgraded 
education  to  meet  die  technological 
requirements  of  the  aviation 
environment  both  today  and  in  the 
future.  This  concern  can  be  addressed 
satisfactorily  by  the  proposed  changes 
to  part  147  that  would  modify  portions 
of  the  required  curriculum  by  specifying 
what  new  subjects  are  to  be  taught  and 
at  what  teaching  levels  these  subjects 
are  to  be  taught  and  would  provide  new 
language  to  darify  certain  portions  of 
the  regulations.  It  is  anticipated  that  by 
modifying  S  %  \\721  and  147.31  and 
portions  of  appendixes  A.  B,  C  and  D  of 
part  147,  the  technical  knowledge 
requirements  for  aviation  maintenance 


technicians  can  be  raised  to  the  desired 
levels.  The  modification  of  1 147.21. 
General  Curriculum  Requirements,  and 
S  147.31.  Attendance  And  Enrollment 
Tests  and  Credit  For  Prior  Instruction  Or 
Experience,  will  clarify  the  AMTS 
operating  criteria.  This  action  should 
also  reduce  requirements  on  FAA 
certification  and  surveillance  resources. 
Additionally,  Uie  FAA  believes  Uiat  the 
adoption  of  this  proposed  rule  will  result 
in  an  increase  in  safefy  because  of  the 
higher  qualify  graduates  that  the  AMTS 
are  expected  to  produce. 

Under  this  proposal,  the  AMTS 
curriculum  will  become  more  explicit 
and  uniform  than  is  now  the  case. 
Sections  147.21  and  147.31  have 
sometimes  been  inconsistenUy  applied 
by  both  the  FAA  and  the  AMTS.  As  an 
example,  these  sections  have  sometimes 
been  misinterpreted  as  requiring  an 
AMTS  student  when  not  enrolled  in  a 
combined  airframe  and  powerplant 
curriculum,  to  repeat  the  general  portion 
of  the  AMTS  cuiriculum  when  seeking 
more  than  one  rating.  The  FAA  proposes 
to  amend  these  sections  to  eliminate  the 
potential  for  misinterpretation  by  the 
AMTS.  Specifically,  diese  sections  will 
include  additional  language  to  clearly 
provide  that  the  general  portion  of  an 
AMTS  curriculum  need  only  be  taken 
once,  regardless  of  the  type  of 
curriculum  in  which  a  student  is 
enrolled. 

Section  147.5(a) 

The  current  rule  requires  applicants 
for  AMTS  certificates  to  provide  the 
FAA  with  a  list  of  instructors  and  the 
subjects  to  be  taught  by  each.  This 
provision  currenUy  restricts  schools 
from  using  otherwise  qualified 
instructors  to  teach  subjects  for  which 
they  are  not  listed  without  prior 
notification  of  the  FAA.  Under  the 
proposal  this  section  would  be  changed 
to  require  that  an  applicant  provide  the 
FAA  only  with  a  list  of  all  of  die  FAA- 
certificated  instructors  it  e)q>ects  to  use. 
This  would  permit  a  Imore  efficient  use 
of  instructors  and  would  remove  an 
administrative  burden  from  the  AMTS 
and  the  FAA.  The  proposal  removes  the 
requirement  that  applicants  submit 
photographs  of  the  facilities,  because 
historically,  photographs  have  not 
served  any  useful  purpose  in 
determining  whether  an  applicant  met 
acceptable  standards. 

Section  147.15 

Under  the  proposal,  this  section  would 
be  amended  by  removing  the 
requirement  for  separate  classroom  and 
shop  space.  This  change  would  provide 
more  flexibilify  for  schools  to  better  use 
existing  classroom  and  laboratory  areas. 


The  current  language  requiring  suitable 
space  for  engine  overhaul  also  would  be 
deleted  to  eliminate  any  inference  that 
schools  are  required  to  overhaul  engines 
used  for  mechanic  training  to  an 
airworthy  condition. 

Section  147.17(a)(2) 

The  proposed  amendment  to  this 
section  would  require  that  the 
applicant's  aircraft  be  fitted  with 
navigation  and  communications 
equipment  instead  of  the  current 
requirement  for  a  two-way  radio.  HiIs 
change  is  intended  to  assure  that  die 
schools  are  exposing  students  to  the 
types  of  navigation  and  communications 
equipment  which  are  most  prevalent  in 
modem  aircraft 

Section  147.19 

llie  proposed  amendment  to  this 
section  would  eliminate  the  reference  to 
tools  and  instead  require  the  AMTS  to 
supply  only  special  tools  that  m^t  be 
needed  for  such  projects  as  engine 
calibration.  This  proposed  change 
serves  to  clarify  the  existing 
interpretation  on  who  is  financially 
responsible  to  provide  common  tools, 
the  student  or  the  schools. 

Section  147.21 

Under  the  proposal  this  section  would 
be  amended  to  permit  schools  to  use  a 
standard  50-iiiinute  instruction  unit  hour 
to  conform  with  the  class  time  practice 
in  use  today  at  most  educational 
institutions.  Another  proposed 
amendment  to  this  section  would 
provide  specific  language  to  permit 
schools  to  teach  material  at  a  teaching 
level  equal  to  or  higher  than  that  shown 
in  appendix  A  of  this  rule.  An  additional 
amendment  proposed  to  this  section 
would  provide  schools  with  more 
flexibilify  in  the  scheduling  of  tests  by 
requiring  only  a  listing  of  the  proposed 
tests,  thereby  aflowing  schools  more 
flexibilify  in  developing  test  schedules. 
A  final  proposed  amendment  to  this 
section  would  give  schools  greater 
flexibilify  in  allocating  student  time 
between  practical  and  theory-based 
instruction.  Thus,  the  ciurent  rule's 
requirement  that  50  percent  of  the  total 
curriculum  time  be  spent  in  shop  or 
laboratory  classes  would  be  eliminated. 

The  FAA  recognizes  that  today's 
aviation  maintenance  environment 
requires  mechanics  to  have  a  sound 
understanding  of  entire  aircraft 
computer-based  systems,  rather  than 
just  physical  or  hands-on  experience. 
Therefore,  some  schools  may  desire  to 
place  a  greater  emphasis  on  theory- 
based  instruction  involving  the  study  of 
computer-based  systems.  This 
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amendment  would  provide  diat  ability. 
pitiylaiiMmtal,  praftHcal  mqiartence 
acquirad  through  hands-on  projects 
would  not  be  compromised  by  this 
proposal  All  current  level  3  curriculum 
projects  will  continue  to  requira  that 
students  develop  hands-on,  "retum-to- 
service."  skills. 

Section  247J3 

Under  the  proposal  diis  section  would 
be  modified  to  permit  schools  to  use 
specialized  personnel  who  are  not 
certificated  mechanics,  to  teach  a  wider 
variety  of  aviation  maintenance-related 
subjects.  Under  die  current  rule, 
specialized  personnel  are  not  permitted 
to  teach  core  subjects.  Essentially,  sudi 
personnel  are  restricted  to  teaching 
theory-based  science,  mathematics,  and 
drawing  courses.  The  proposal  expands 
the  number  and  types  of  courses  which 
may  be  taught  by  specialized  personnel 
to  include  basic  electricity,  basic 
hydraulics,  and  similar  core  subjects. 

The  FAA  reo^nizes  that  a  mechanic's 
certificate  is  not  necessary  to  effectively 
teach  diese  subjects.  The  FAA  further 
recognizes  that  the  majority  of  AMTS 
are  associated  with  other  school 
systems,  sucli  as  community  colleges, 
lliese  school  sjrstems  often  employ 
technical  teaching  personnel  in  such 
subject  areas  as  electrical  dvil  and 
fftiirliiinir.iil  engineering,  all  of  which  are 
directly  related  to  basic  aviation 
maintenance  core  subjects.  Thus,  under 
the  proposal  die  AMTS  would  be  able 
to  benefit  from  the  awdlability  and 
advanced  knondedge  of  these  teachers, 
even  though  they  might  not  be 
certificated  medianics. 

This  amendment  would  provide  the 
AKrrS  with  a  mudi  larger  pool  of  highly 
educated  teachers  from  which  to  draw, 
which  may  rendt  in  an  enhanced  quality 
of  education  at  the  AMTS,  while  not 
negatively  inflecting  upon  the  quality  of 
shop  and  labmatory  iiutruction.  This 
amendment  diould  also  result  in 
significant  financial  savings  to  the 
AMTS,  since  many  spedaBzed 
personnel  are  already  on  staff  in 
associated  school  systems,  and  the 
AMTS  would  not  have  to  expend 
resources  recruiting  qualified  teachers, 
who  are  also  certificated  medianics,  to 
teach  the  core  subjects. 

Section  147 Jl 

Under  the  proposal  this  sectioa  would 
be  "MwHfiAfi  to  provide  more  educetional 
crediting  and  testing  flexibility  to 
schods,  Kidiich  would  relieve  some  of 
the  administrative  burdens  for  both  die 
AMTS  and  dte  FAA.  Furthn,  schools 
would  be  permitted  to  administ^  tests 
after  a  student  completes  s  unit  of 
instruction  as  shown  in  the  school's 


curriculum.  It  is  further  proposed  diet 
references  to  the  tenn  "mechanjc"  in 
this  section  should  be  replaced  by  the 
expression  "aviation  maintenance 
technidan."  Another  amendment 
proposed  for  tUs  section  would  permit  e 
school  to  credit  students  for  the  general 
curriculum  previously  taken  at  that 
school  when  competing  one  rating  and 
beginning  anothM*. 

Section  147.35 

Under  the  present  rule,  diis  section 
provides  Uiat  each  school  "shall  give  a 
transcript  of  his  grades  to  each  student" 
(graduate  or  withdrawing  student).  The 
proposed  amendment  adds  the  words 
.  "upon  request"  to  the  beginning  of 
paragraph  (a)  of  this  section,  thereby 
relieving  sdiools  of  the  burden  of 
issuing  transcripts  although  unrequested 
and  possibly  undesired. 

Section  147.30 

Modifications  proposed  for  this 
section  are  parallel  to  those  proposed 
for  §  147.23.  Changes  to  diis  section,  if 
adopted,  would  permit  the  expanded  use 
of  instrudora  who  are  not  certificated 
mechanics  to  teach  certain  subjects  in 
the  general  curriculum. 

Section  147 ja 

The  FAA  proposes  additional 
language  in  this  section  to  provide 
schools  with  the  flexibility  to  teach 
approved  subjects  above  the  teaching 
levels  shown  in  appendix  A,  subjed  to 
FAA  approval 

Appendix  A 

Under  the  proposal  a  new  paragraph 
would  be  added  to  facilitate  the  use  of 
currentiy  accepted  educational 
materials  and  equipment,  such  as 
computers,  calculators,  and  audio-visual 
equipment 


Appendix  B 

Under  the  jHoposal  new  material 
would  be  added  to  this  section  to 
require  higher  teaching  levels  in  some 
fundamental  general  subjects,  such  as 
mathematics  and  physics;  to  require 
lower  teaching  levels  on  some 
obsolescent  subjects,  such  as  heat 
treatment;  and  to  require  additional 
knowledge  and  sldll  levels  on  advanced 
subjects,  such  as  solid  state  electronics. 
The  primary  focus  of  proposed  changes 
in  this  section  would  be  to  increase  the 
students'  exposure  to  the  fundamental 
concepts  and  newer  skill  requirements 
that  are  more  relevant  to  the  needs  of 
today's  aviation  industry. 

Aj^)endixC 

This  proposal  would  amend  part  147, 
appendix  C.  to  indude  a  required 


subjed  area  on  composite  aircraft 
structural  evaluation  and  repair.  This 
additional  subjed  area  would  bring  the 
airframe  structures  subjed  requirements 
into  ccmformity  with  current  industry 
practices  in  the  area  of  structural 
composite  materials.  As  in  appendix  B. 
the  pn^osal  would  delete  obsolete  and 
reduce  obsolescent  material  in  various 
subjed  areas,  such  as  aircraft  covering, 
finishes,  and  wood  structures.  The 
proposal  intends  to  increase  curriculum 
offerings  in  certain  current  and  newly 
emerging  areas  of  technology,  such  as 
composite  materials  and  cabin 
atmosphere  control  systems. 
Additionally,  certain  teaching  levels 
would  be  raised  to  reflect  the  increased 
technical  levels  required  in  some  subjed 
areas.  For  example.  Item  51  in  appendix 
C  would  have  the  teaching  level 
increased  from  level  1  to  level  2;  Item  6 
in  eppendix  D  would  have  the  teaching 
levd  increased  from  level  2  to  level  3. 

Appendix  D 

The  FAA  proposes  to  add  new 
material  to  this  section  to  increase  the 
level  of  technical  knowledge  and  sldll 
requirements  in  the  school  powerplant 
curriculum.  This  proposal  is  desired  to 
increase  teaching  level  requirements  for 
turbine  powerplant  service  and  repair, 
as  well  as  for  powerplant  installation 
and  troubleshooting.  Certain  curriculum 
material  that  has  limited  application, 
such  as  woodworking,  would  have  the 
required  teaching  levels  reduced,  and 
the  requirement  to  teach  powerplant 
water  injection  systems  would  be 
proposed  for  deletion.  It  is  further 
proposed  that  die  subjed  area  of 
propellers  would  have  the  section 
relating  to  balancing  reduced  in  teaching 
level  and  new  sections  would  be  added 
to  require  teaching  of  the  repair  of  metel 
propeller  blades  and  the  inspection  and 
troubleshooting  of  unducted  fans  and 
auxiliary  power  units. 

Paperworii  Reductkm  Ad 

Information  collection  requiremente  in 
the  proposed  amendment  to  part  147 
have  previously  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  die 
Paperwori(  Reduction  Ad  of  1960  (Pub. 
L  96-611)  and  have  been  assigned  OMB 
Contnd  Number  2120-004a 

Regulatory  Evahiatkm  Summary 

This  section  summarizes  a  full 
regulatory  evaluation  prepared  by  the 
FAA  whkh  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  The  full 
evaluation  has  been  placed  hi  the 
docket;  it  quantifies,  to  the  extent 


practicable,  estimated  coste  to  the 
private  sedor,  consumers,  Federal 
stete,  and  local  governments,  as  well  as 
antidpated  benefits  and  impacte. 

Executive  Order  12291  dated  February 
17, 1981,  directs  Federal  agendes  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefito  to  sodety  for  the  regulatory 
change  outweigh  the  potential  costs.  The 
order  also  requires  the  preparation  of  a 
draff  regulatory  Impact  analysis  of  all 
"major"  proposals  except  those 
responding  to  emei^ency  situations  or 
other  narrowly  defbed  exlgendes.  A 
"major"  proposal  is  one  that  is  likely  to 
result  in  an  aimual  effed  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  coMumer  coste,  a 
significant  adverse  effed  on 
competition,  or  is  hi^y  controversial. 

The  FAA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
'  in  the  executive  order  therefore,  e  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  the  proposal 
has  not  been  prepared.  Instead,  the 
agency  has  prepared  a  more  condse 
document  termed  a  regulatory 
evaluation,  which  analyzes  only  this 
proposed  rule  without  identifying 
alternatives.  In  addition  to  a  summary  of 
the  regulatory  evaluation,  this  section 
also  conteins  an  initial  regulatory 
flexibilify  determination,  required  by  the 
Regulatory  Flexibilify  Act  of  198a  and  a 
trade  impad  assessment. 

The  intended  rule,  as  proposed, 
amends  part  147  of  the  Federal  Aviation 
Regulations  by  modifying  the  portions  of 
the  rule  that  have  been  open  to 
subjective  judgments  by  the  FAA  and 
the  Aviation  Maintenance  Technician 
Sdiools  (AMTS)  industry,  and  by 
upgrading  portions  that  specify  the  skill 
and  knowledge  requiremente  for  an 
aviation  maintenance  technidaiL  In 
addition,  the  proposal  will  establish  a 
core  curriculum  to  ensure  that  a  pereon 
graduating  bom  an  AMTS  will  be  better 
prepared  to  function  in  a  technological 
environment 

The  expeded  benefite  bom  the 
proposed  rule  changes  derive  mosdy 
from  reduction  in  ooste  to  the  AMTS 
resulting  from  increased  flexibilify  in 
conducting  their  business  and  decreased 
administrative  burdens.  An  unquantified 
benefit  will  be  die  higher  quaUfy 
graduates  the  AMTS  are  expected  to 
produce  due  to  the  regulatory  changes. 
These  graduates  will  be  better  prepared 
to  participate  in  the  extensive  on-the-job 
training  programs  for  new  mechanics  at 
the  major  airlines  or  to  woric 
immediatefy  at  smaller  operations.  The 
coste  of  the  proposal  if  adopted,  would 
fall  on  the  AMTS  dee  to  changes  in  the 


curriculum  and  the  increesed  costs 
assodated  with  these  mandated 
changes. 

The  coste  and  benefite  of  die 
proposed  regulations  are  estimated  for 
the  10  year  period  1990-1999.  All  figures 
ere  in  1989  dollars.  Since  the  AMTS 
industry  is  growing  and  expected  to 
continue  to  grow  over  the  next  10  years, 
this  growth  is  reflected  in  the  projeded 
stream  of  coste  and  tienefite.  Using  a  10 
percent  discount  rate,  the  discounted 
coste  over  the  10  year  period  are 
estimated  to  be  $2.88  million.  The 
average  annual  cost  is  $288  thousand. 
"This  cost  is  associated  with  one-time 
capital  expenditures  for  schools  to  meet 
the  new  turbine  engine,  navigation  and 
communication  equipment  and 
electronic  equipment  curriculum 
requiremente. 

Ibe  benefite  calculated  are  in  the 
form  of  reductions  in  operating  and 
capital  costs.  Totel  discounted  benefite 
over  the  10  year  period  are  estimated  to 
be  $17.97  mUlion.  The  average  annual 
benefit  is  $1.80  million.  The  major  area 
of  benefite  is  in  the  expansion  of  the  use 
of  instrudors  who  are  not  certificated 
mechanics  to  teach  additional  material 
in  the  curriculum.  Another  important 
benefit  is  the  introduction  of  mora 
flexibilify  for  schools  to  utilize  better 
existing  dassroom  and  laboratory  areas. 

From  a  traditional  analysis  of  coste 
and  benefits,  the  present  value  benefite 
of  the  proposed  regulation  exceed  the 
present  value  costs  for  the  10-year 
period  1990-1999  by  over  6  to  1.  Ibis  is 
due  to  the  fact  that  incremental  coste  of 
the  proposal  are  one-time  capital  coste. 
while  the  benefits  are  largely  savings  in 
operating  costs  that  occur  on  an  ongoing 
basis  through  the  10  year  period  of 
analysis.  First  year  undiscounted 
benefito  and  coste  are  both  $2.33  million: 
however,  in  subsequent  years,  benefite 
continue  to  increase  while  coste 
significantiy  decrease  from  1990  to  1991, 
and  remain  constant  thereafter. 

International  Trade  Impad  Analysis 

This  proposed  regulation  will  have 
litde  or  no  impact  on  trade  opportunities 
for  both  American  firms  doing  business 
overaeas  and  foreign  firms  doing 
business  in  the  United  Stetes.  The 
AMTS  regulated  by  part  147  are  in  the 
United  States.  Their  product  is  a  service, 
education,  not  a  commodify  traded 
between  the  United  Stetes  and  foreign 
countries.  The  AMTS  does  attract 
foreign  studente  for  study.  This  is  due  to 
the  generally  accepted  lead  the  United 
States  has  in  avtetion  technology.  The 
proposed  changes  to  the  curriculum  in 
American  AMTS  may  be  emulated  in 
AMTS  abroad.  These  changes  in 
curriculum,  however,  should  have  little 
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or  no  inqiad  on  foreign  trade. 
Furthermore,  the  discounted  annual 
coste  and  benefito  involved,  $288 
thousand  and  $1.80  million,  respectivriy, 
are  of  litde  consequence  when  focusing 
on  international  trade  tosues. 

Regulatory  Flexibilify  Determlnatioa 

The  Regulatory  Flexibilify  Ad  of  1980 
(RFA)  was  enaded  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  review  was  conducted  in 
accordance  with  the  requiremente  of  the 
RFA  (Pub.  L  96-^54, 94  Stet  1164 
(September  19, 1980);  Chapter  6  of  die 
Administrative  Procedures  Act  (5  U.S.C 
et  seq.).  The  purpose  of  this  review  is  to 
identify  rules  that  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  so  that  the 
agency  can  determine  whether  such 
njdes  should  be  continued  without 
change  or  should  be  amended  or 
rescinded,  consistent  with  the  steted 
objectives  of  applicable  stetutes. 

Part  147  direcdy  impacte  AMTS. 
students,  and  the  FAA.  Small  entities 
subjed  to  the  RFA  are  of  three  types: 
Small  businesses,  small  not-for-profit 
organizations,  and  small  government 
jurisdictions.  The  FAA  has  developed 
guidelines  for  identifying  small  entities 
and  assessing  economic  impact  This 
report  examines  dasses  of  small  entities 
whose  activities  are  potentiaUy 
Impacted  by  part  147  regulations. 

In  FAA  Order  210ai4,  die  FAA  has 
identified  Standard  Industrial 
Classification  (SIC)  codes  for  seleded 
aviation-related  entify  types  and 
esteblished  ito  own  size  thresholds  for 
these  types.  These  entify  types  are 
typically  affected  by  FAA  regulations 
and  indude  aircraft  parts 
manufacturers,  aircraft  operators,  and 
airporto.  For  those  entify  types  not 
specifically  identified  in  FAA  Order 
2100.14.  the  Small  Business 
Administration's  guidelines  in  13  CFR 
are  used  for  size  thresholds,  but  the  cost 
imnact  threshold  is  the  lowest  value 
given  in  FAA  Order  2100.14  for  any  SIC 

The  AMTS  industry  is  specifically 
identified  in  FAA  Order  2100.14A  and 
has  four  digit  SIC  Code  8299.  The  size 
dueshold  for  die  AMTS  is  ISO 
employees.  A  substantial  number  of 
small  entities  u  defined  as  any  number 
exceeding  one-third  of  the  total  of  such 
entities,  but  not  less  than  11. 

Economic  impad  on  a  small  entify  is 
measured  by  those  coste  that  must  be 
incurred,  in  excess  of  normal  business 
expenses,  solely  to  satisfy  the 
regulation.  Under  FAA  Gtder  2100.14A. 
die  lowest  cost  direshold  for  die  AMTS 
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entity  is  $22,400  in  1963  doDan,  or. 
aiqilying  the  GNP  Price  Deflator,  $27,143 
in  1988  dollars. 

Under  the  above  definition,  it  is 
immediately  apparent  that  diere  is  no 
significant  impact  on  small  businesses 
since  costs  to  these  businesses  will 
decrease  due  to  the  proposed  changes  in 
part  147.  Hie  primary  economic  impact 
of  the  iKoposed  changes  to  part  147  is  a 
reduction  in  costs  due  to  removal  of 
obsolete  regulatory  burdens.  The  AMTS 
wiU  in  general  have  more  Qexibility  in 
running  their  programs,  thus  rednchig 
operating  and  administrative  costs. 
T^ere  are  some  increases  in  capital 
costs  due  to  new  requirements,  but  they 
will  be  more  than  ofibet  by  the  decrease 
in  operating,  administrative,  and  capital 
cost  items  due  to  odier  proposed 
provision  changes. 

The  FAA  estimates  that  first-year  cost 
increases  due  to  the  proposed  regulation 
will  be  $2.33  million.  The  FAA  also 
estimates  that  the  cost  reductions  due  to 
the  regulatory  changes  will  also  be  $2.33 
million  in  the  first  year.  In  the  years  to 
follow,  cost  savings  will  be  greater  than 
cost  increases.  The  present  value  (10 
percent  discoimt  rate)  cost  for  the  10 
■  year  period  is  $288  thousand  per  year, 
while  the  present  value  cost  saving 
(benefits  in  the  regulatory  analysis)  is 
$1.80  million  per  year.  The  net  effect  is  a 
cost  decrease  of  $1.50  million  per  year 
over  the  10  year  period  of  analysis.  If  we 
subtract  out  the  reductions  in  cost  the 
FAA  will  experience,  there  is  a  net  cost 
decrease  to  the  AMTS  industry  of  $1.47 
million  per  year  over  the  10  year  period 
.  in  present  value  terms. 

The  FAA  does  not  have  a  size 
distribution  of  the  AMTS  industry.  The 
FAA  would  welcome  firom  the  public 
any  information  on  this  topic  The  FAA 
can,  however,  estimate  an  average  cost 
savings  per  AMTS.  Over  the  10  year 
period.  1990-1998,  there  will  be  an 
average  of  207  AMTS  operating  per 
year.  This  is  based  on  an  additional  10 
schools  being  approved  each  year  over 
the  1980  base  level  of  152  AMTS. 
Dividing  the  average  annual  net  cost 
decrease  by  207  yields  a  cost  savings  of 
approximately  $7,100  per  year  per 
AMTS. 

The  FAA  has  determined  that  the 
requirements  imposed  by  the  proposed 
changes  to  part  147  relax  the  regulatory 
burdens  on  the  AMTS;  consequently 
costs  should  decrease.  Small  entities  as 
defined  by  the  RFA  are  not  significantly 
impacted.  Therefore,  the  FAA  in  its 
initial  regulatory  flexibility 
determination  finds  that  the  proposed 
regulatory  changes  do  not  have  a 
sipiificant  economic  impact  on  a 
substantial  number  of  small  entities. 


Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct 
implications  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  varioiu  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Condusion 

For  the  reasmis  discussed  in  die 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  die  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
sig^cant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
sn^  entities  identified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
This  proposal  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 
1979).  An  initial  regulatory  evaluation  of 
the  proposal  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Sttbiects  fai  14  CFR  Part  147 

Aviation  safety,  Aviation 
maintenance  tedmician  schools. 
Administrative  and  curriculum 
requirements. 

The  Proposed  Amendment  ■ 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

proposes  to  amend  part  147  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  147)  to  read  as  follows: 

PART  147— AVUTION  MAINTENANCE 
TECHNICIAN  SCHOOLS 

1.  The  authority  citation  for  part  147  is 
revised  to  read  as  follows: 

Aulfaortty:  Sees.  313(a),  314, 601  and  607. 72 
Stat  752;  49  U.S.C.  App.  1354(a),  1355. 1421, 
and  1427. 

2.  Section  147.5  is  amended  by 
revising  paragraphs  (a)(2]  and  (a)(3)  to 
read  as  follows: 


S  147.5 


(2)  A  list  of  the  facilities  and  materials 
to  be  used: 

(3)  A  list  of  its  instructors,  including 
the  kind  of  certificate  and  ratings  held 
and  the  certificate  numbers;  and 

3.  Section  147.15  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  (f) 
introductory  text  (g),  and  (h)  to  read  as 
follows: 

(147.15   Space  requheiiMnts. 

•       •       •       •       • 

(a)  An  enclosed  classroom  suitable  for 
teaddng  Uieory  classes. 

(b)  Suitable  facilities,  either  central  or 
located  in  training  areas,  arranged  to 
assure  proper  separation  from  the 
woridng  space,  for  parts,  tools, 
materi^  itnd  simUar  articles. 

(c)  Suitable  area  for  application  of 
finishing  materials,  including  paint 
spraying. 

(d)  Suitable  area  equipped  with 
washtank  and  degreasing  equipment 
with  air  pressure  or  other  adequate 
cleaning  equipment 

(f)  Suitable  area  with  adequate 
equipment  including  benches,  tables, 
and  test  equipment  to  disassemble, 
service,  and  inspect — 

(g)  Suitable  space  with  adequate 
equipment  including  tables,  benches, 
stands,  and  jadks,  for  disassembling, 
inspecting,  and  rigging  aircraft 

(h)  Suitable  space  with  adequate 
equipment  for  (Usassembling,  inspecting, 
assembling,  troubleshooting,  and  timing 
engines. 

4.  Section  147.17  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§147.17   hwtnietloiMlequlpineiit 
reQuirMnents. 

(a)*  •  • 

(2)  At  least  one  aircraft  of  a  type 
currently  certificated  by  FAA  for  private 
or  commercial  operation,  with 
powerplant  propeller,  instruments, 
navigation  and  communications 
equipment  landing  lights,  and  other 
equipment  and  accessories  on  which  a 
maintenance  technician  might  be 
required  to  work  and  with  which  he 
should  be  familiar. 

5.  Section  147.19  is  revised  to  read  as 
follows: 

{147.19   llaterlai«,apecWtoota,Midehop 
e<|iilpiiwiH  re<|uliements. 

An  applicant  for  an  aviation 
maintenance  technician  school 
certificate  and  rating,  or  for  an 
additional  rating,  must  have  an 


F»diwl  Hagbtf  /  Vol  56.  No.  176  /  Tuesday.  September  11.  1990  /  Paojw— d  Ruie»  STttl 


adequate  siq>ply  of  material  special 
tools,  and  sudi  of  the  shop  equipment  as 
are  appropriate  to  the  approved 
curriculum  of  die  sdiool  and  are  used  in 
constructing  and  maintaining  aircraft  to 
assure  that  each  student  will  be 
properiy  instructed.  The  special  tools 
and  shop  equipment  must  be  in 
satisfactory  working  condition  for  the 
purpose  for  which  they  are  to  be  used. 

6.  Section  147.21  is  amended  by 
revising  paragraph  (b)  introductory  text 
paragraphs  (c)  and  (d)(3),  and  by 
removing  paragraph  (e)  to  read  as 
follows:  1 1 

I  ewiicijluni  I 


(147.21 


I  re^uirefiiefits. 


(b)  The  curriculum  must  offer  at  least 
the  following  numl>er  of  hours  of 
instruction  for  the  rating  shown,  and  the 
instruction  unit  hour  shall  not  be  less 
than  50  minutes  in  length — 

.        .       .       .^[. 

(c)  The  curriculum  must  cover  the 
subjects  and  items  prescribed  in 
appendixes  B.  C  or  D.  as  applicable. 
Each  item  must  be  taught  to  at  least  the 
indicated  level  of  proficiency,  as  defined 
in  appendix  A.        | 

(d)  *  *  *  I 

(3)  A  list  of  the  minimum  required 
school  tests  to  be  given. 

7.  Section  147.23  is  revised  to  read  as 
follows: 


S  147.23   instrucloriieQiiimnents. 

An  applicant  for  an  aviation 
maintenance  technician  school 
certificate  and  rating,  or  for  an 
additional  rating,  must  provide  the 
number  of  instructors  holding 
appropriate  mechanic  certificates  and 
ratings  that  the  Administrator 
determines  necessary  to  provide 
adequate  instruction  and  supervision  of 
the  students,  including  at  least  one  such, 
instructor  for  each  25  students  in  each 
shop  class.  However,  the  applicant  may 
provide  specialized  instructors,  who  are 
not  certificated  medianics.  to  teach 
mathematics,  physics,  basic  electricity, 
basic  hydrauhcs,  drawing,  and  similar 
subjects.  The  applicant  is  required  to 
maintain  a  list  of  names  and 
qualifications  of  specialized  instructors, 
and  upon  request  provide  a  copy  of  the 
list  to  the  FAA. 

8.  Section  147.31  is  amended  by 
revising  paragraphs  (b),  (c)(l)(iv),  (c)(3), 
and  (e)  and  addins  oaragraph  (c)(4)  to 
read  as  follows:     |I 

{ 147.31    Attendanos  snd  enroNment. 
tests,  snd  cfSdR  torprtor  kistnidlon  or 


(b)  Each  school  shall  give  an 
appropriate  test  to  each  student  who 


:S- 


completes  a  unit  of  instruction  as  shown 
in  that  school's  approved  cuirictdum. 

(1)  •  •  * 

(iv)  A  certificated  aviation 
maintenance  technician  school 

(3)  A  school  may  credit  s  student  with 
previous  aviation  maintenance 
experience  comparable  to  required 
curriculum  subjects.  It  must  determine 
the  amount  of  credit  to  be  allowed  by 
documents  verifying  that  experience, 
and  by  giving  the  student  a  test  equal  to 
the  one  given  to  students  who  complete 
the  comparable  required  curriculum 
subject  at  the  school. 

(4)  A  school  may  credit  a  student 
seeking  an  additional  rating  with 
previous  satisfactory  completion  of  the 
general  portion  of  an  AMTS  curriculum. 

(e)  A  school  shall  use  an  approved 
system  for  determining  final  course 
grades  and  for  recording  student 
attendance.  The  system  must  show 
hours  of  absence  allowed  and  show  how 
the  missed  material  will  be  made 
available  to  the  student. 

9.  Section  147.35  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S 147 J6   Tfanacrlpts  snd  sraduslion 


(a)  Upon  request  each  certificated 
aviation  maintenance  technician  school 
shall  provide  a  transcript  of  the 
student's  grades  to  each  student  who  is 
graduated  from  that  school  or  who 
leaves  it  before  being  graduated.  An 
official  (A  the  school  shall  authenticate 
the  transcript  The  transcript  must  state 
the  curriadum  in  which  the  student  was 
enrolled,  whether  the  student 
satisfactorfly  completed  that  curriculum, 
and  the  final  grades  the  student 
received. 
•        •        •        •        • 

10.  Section  147.36  is  revised  to  read  as 
followrs: 

{ 147.36   Msintsnsnce  of  Inelniclor 
rs^ulfsinsnts. 

Each  certificated  aviation 
maintenance  technician  school  shall 
after  certification  or  addition  of  a  rating, 
continue  to  provide  the  number  of 
instructors  holding  appropriate 
mechanic  certificates  and  ratings  that 
the  Administrator  determines  necessary 
to  provide  adequate  instruction  to  die 
students,  including  at  least  one  such 
instructor  for  each  25  students  in  each 
shop  or  laboratory  class.  The  school 
may  continue  to  provide  specialized 
Instructors  who  are  not  certificated 
mechanics  to  each  mathematics. 


physics,  drawing,  basic  electridfy.  basis 
hydraulics,  and  similar  subjects. 

11.  Section  147.38  is  amended  by 
revising  paragrqih  (a)  to  resd  as 
follows: 

§  147.38    MsfeMsfisnos  Of  CUfTlCUiuni 


(a)  Each  certificated  aviation 
maintenance  technician  school  shall 
adhere  to  its  approved  curriculum.  With 
FAA  approval  curriculum  subjects  may 
be  tau^t  at  levels  exceeding  diose 
shown  in  appendix  A  of  this  part 

12.  Appendix  A  is  amended  by 
revising  paragraph  [b]  (3)  (ii)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

Appendix  A  to  Part  147— CurticuliHB 
Requirements 


(b)  *  *  • 
(3)  •  *  • 

(ii)  Development  of  sufficient  manipulativt 
skiUi  to  simulate  retuin  to  service. 


(c)  Teaching  materials  and  equipment 
The  curriculum  may  be  presented  utilizing 
currently  accepted  educational  materials  and 
equipment,  including,  but  not  limited  to: 
calculators,  computers,  and  audio-visual 
equipment 

13.  Appendix  B  is  amended  by 
revising  items.  1. 3. 5. 7. 15. 16, 2a  23, 24. 
25, 28, 30,  and  31  to  read  as  follows: 

Appendix  B  to  Part  147— General 
Curriculum  Subjects 


Taach- 
_ing 


(2)  I.CalculalsandmMaurecapMitanosand 

inductanc*. 

•  •  ■  •  • 

(3)  3.  Measure  voitaga,  currant,  rasistanoa, 

snd  oonlinulty. 

•  •  •  •  • 

(3)  5.  Read  and  inlsrprsA  aircnrft  aledricil 

cvcuR  (saorams,  ncsjianQ  soao  siais  o^ 

viosa  and  logic  lunctons. 

•  •  •  •  • 

(2)  7.  Use  aitcrefl  drsw^nji,  syfnbds,  and 


(2)  15.  Parterm  dya  panairant.  addy  currant. 


liona. 

(1)  16.  Psilmiii  ImsIc  haat'^aaling  procMsas. 

•  •  •  •  • 

(2)  20.  Start  ground  oparala,  move,  sarvloa, 

snd  aacure  aircraft  and  idanttfy  typical 

ground  oparition  hazards. 

•  •  • '  •  • 

(3)  23.  Identify,  ramova,  and  Mat  aircraft  cor- 

roaion  and  parfonn  aircraft  daanlng. 
(3)  24.  Extract  roots  and  rsiaa  nunters  to  a 

gn^sn  pwvsf . 
(3)  25.  Dalsrfnina  araas  and  volumas  of  vari- 


UMI 
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T«Mll- 


TMCh- 


Twch- 


(3) 


28.  Wita 

dm 


Md  oon«c«M  actlom  Mkig  typioi 


(2) 


aa  DMClop  and  uM  «w  prindplM  ol 
•tafvla  iMchines:  Mumt  Md.  and  hMt 
dyiwmica:  bMic  aawdynawUca;  airerall 
ainicluraa:  and  VMOiy  e<  agM- 

13)  31.  DannnaMla  iMRy  to  f««i.  oompra- 


(1) 


(1) 


33.  maiMCt.  chack.  ftoubiasiMM*.  aarttoa. 
Mid  lapair  haaMng.  ooomg.  air  oonMon- 
big,   laaaiuriialion   ^ratama.   and  air 

•  •  •  •      •»     r  •   ■ 

36.  mapaot.  chach.  aarvtea.  kouWartioe*. 

«)d  tap*  alaolronic  SgM  inatrumart 
ayalama  «id  bottt  machanical  and  alao- 


FAA  mi  HMnilacluran'  airerall  inaMa- 


m.  piMcaHona.  and  PaMad  Fadaral 
AwMon  RaguMiona.  AirworMnaaa  O- 
.andAdMiaafynialariai 


(2) 
0) 


lura.  praaaura,  and  poaHion  indkxHng 
ayatama  to  btduda  Iha  uaa  o«  buMnn 
laat  aquipmant 

37.  InaM  inatnimenta  and  p«<tann  a  tialic 
praaaura  ayatam  laait  teat 

38.  mapaet  chack.  «!  trouWaahoo*  auto- 
ploi  aarvoa  and  approach  couping  aya- 


14.  Appendix  C  is  amended  by 
revi^  items  2. 3. 5, 8.  la  12. 16, 21. 25. 
2a,  33,  36. 37.  38.  39, 48,  5a  51.  and  52, 
and  the  heading  for  Subject  D  under  L  to 
read  as  follows: 

Appencfix  C  to  Part  147— Airframe 
Curricuhmi  Sub|ect8 


39.  mapad.  chack.  and  aar«ioa  aircratt 
alachorac  oofMnunicaten  and  navigation 
ayatoma.  inckidbtg  VHF  pMaengar  ad- 


Taach- 


0) 

tn 


2.  klentHy  wood  datocta. 

3.  mapad  wood  atruciuraa. 

•  •  •  •_-- 

5.  mapad.  Mai.  and  rapairlabrte  and  AMr- 


(2) 


<3) 


(2) 


(3) 


(2) 
(2) 

(2) 


8.  Apply  MaNng  materlala. 
«  •  •  •  • 

a  Shaal  MaW  and  Non4lalaKc  Stwekiraa 
ia  Sated;  inatel,  and  ramowa  apacial  faa- 
ttnara  tor  mateMc  bondad,  and  oom- 


ia  mapad.  teal,  and  rapalr  ftargteaa, 
plMiri.  honaycowb,  compoaite.  and 
mmatad  primary  and  aaoondary  alruo- 


15.  Appendix  D  is  amended  by 
revising  items  1. 3. 6, 7. 9.  la  18, 19. 20, 
27. 32.  and  35;  by  revising  the  headings 
for  subjecto  H  and ):  under  U.  by  adding 
a  new  item  39  under  n.  heading  K;  and 
by  adding  new  subject  heading  L. 
consisting  of  item  40.  and  heading  M, 
consisting  of  item  41.  to  read  as  follows: 

2S.  Aaaambte  aireraR  oomponante.  inckid- 
ingMght  control  aurfaoaa.  Appeodix  D  to  Part  147— Powetpiant 

*^^*:iSJ5;.!lSi?^'S222r^     Cunicuhim  Subjects 

mary  and  aecondaiy  Sv*  conwi  aur- 


16.  Fomw  lay  out.  and  band  ahaal  cnataL 
.  •  •  • 

21.  WeU  ahaninum  and 


,.(-,.,•■..   S::c.i 


•■••?  4  V 


■'.     >■  •   -.    ■*•••■ 


•J  'I  !■ 


«.  •  ; 


'T ;;  ""t.  ■  'T ::  > 


davicaa,  alrcran  VOR.  ILS,  Omaga.  Wght 
nwwgamanl  computara.  and  GPW& 
.  •  •  • 

48.  Rap*  wid  inapad  aircraft  atodiical 
•yatem  uwipunante;  crimp  and  apioa 
wirmg  to  manuiacturara'  apaditoattona; 
tnA  rap*  pina  and  aockete  of  aircraft 
oonnactora. 

50.  mapad.  chack.  troubtoahoot.  aenioa. 
and  rapair  aNamating  cunrant  and  dbad 
cunant  atodrical  ayatoma  and  oonatant 
apaad  wd  integrated  dm*  genaratora. 

51.  mapad,  chack.  and  aanAte  apaad  and 
tAaolt  wwnmg  ayatema,  atodrical  braka 
contiola.  and  antiaUd  ayatama. 

6i  mapad.  chack.  tojobtoahool.  and  aaw- 
toa  landmg  gaar  position  incScating  and 
warning  ayatema. 


(1) 
(3) 

(3) 
(3) 
(2) 
(3) 

(2) 
(3) 
0) 

0) 


1.  mapad  and  lapair  a  radtel  angina. 
•  •  •  • 

3.  mapad,  chack.  aantoa.  and  rapair  ra- 

dprocaimg  anginaa  and  angina  inataSa- 

tiona. 

»  •  •  • 

6.  mapad.  chack.  aaraica,  and  rap*  tor- 
bma  anginaa  and  turbina  angina  inatala- 


7.  matal,  tRwbtoahoot,  and  ramowa  turbina 


9.  Tioubteahool.  aaratoa.  and  rapair  atodrl- 
cH  wid  machw*al  Sum  ratooMtow  in- 
dtoaing  ayatama. 

ia  mapad,  chack.  saratoa.  ttoubtaahooi 

and  rap*  atodrieal  and  machanieal 

angina  temparahira,  praaauni,  and  r^un. 

mdtealing  ayatama. 
«  •  •  •  • 

18.  mapad,  aawica,  toubteahoot,  and 
rap*  radprocatmg  and  turbina  angina 
ignitkjn  ayatoma  and  oomponarNa. 

19.  mapad.  aan«ica,  toMbteahool,  and 

rap*    turbina    angina    aladncal    and 
pnaumaiic  atarting  ayatama. 

20.  Troubtoahoot  and  adluat  turbina  angina 

fual  metaring  ayatema  and  atodronie 

angina  toai  oontrola. 
.  .  •  •  • 

K  mdudton  and  Engina  Airflow  Syatama 
.  •  •  •  • 

27.  mapad,  chack.  aannoa,  troubtoahoot 

wid  cap*  haat  axchangera,  auparcharg- 

ars,  md  turbina  angina  airflow  ahd  tam- 

paratura  control  ayatama. 
«  •  •  •  • 

J.  Engina  Exhauat  and  Ravaraar  Syatoma 

32.  Rap*  «id  troubtoahoot  angina  aw- 
hauat  ayatama,  thn«t  rawarsar  ayatama. 

Mto  related  oomponanta. 

•  •  •  •  • 

35.  Baianoe  propolora. 

•  •  •  •  • 

Rap*    akaninum    aloy    propaOar 


(1) 
(1) 


L  Undudad  Faria 
(1)  40.  inapad  and  troubtoahod  undudad  tan 

tyetama  and  componanto 
M.  Auxiliary  Power  Untta 
(1)  41.  mapad.  check,  aenrtoe.  and  trodito- 

ahoot    turbin»4lriven    auxttary    power 
untta. 
laaued  in  Washington,  DC  on  August  31, 

igga 

TlMiiiaa  C  Aocardi. 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc.  SO-21138  Filed  9-10-90;  8:45  am] 
■upa  coot  4aia-is-« 


Tuesday 
September  11,  1990 


Part  IV 

Department  of  Justice 

Department  of  Health  and 
Human  Services 
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Denial  of  Federal  Benefits  Project 
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DEPARmENT  OF  JUSTICE 
Office  Of  .hwtlce  Programa 
Denial  of  Federal  Benefits  Program 

AOSNCV:  Office  of  lustice  Programs, 

Department  of  Justice. 

Acnow;  Notice. 

SUHMARV:  This  Notice  provides  general 
guidance  on  the  operation  of  the  Denial 
of  Federal  Benefits  Program  pursuant  to 
section  5301  of  the  Anti-Drug  Abuse  Act 
of  1988  (Pub.  L 100-690). 
DATES:  September  11, 1990. 
ADORCSSCS:  Denial  of  Federal  Beneflts 
Project  633  Indiana  Avenue  NW., 
Washington.  DC  20531. 
POH  RNTTHCR  mTOKMATION  CONTACT: 
Michael  I.  Dalich,  Denial  of  Federal 
Benefits  Project  Phone  (202)  307-0630. 
(This  telephone  number  is  not  toll  free.) 

SUPPLSMENTARY  INFORMATION:  PubliC 

Law  100-600,  the  Anti-Drug  Abuse  Act 
of  1988,  which  became  effective 
November  18, 1988,  includes  new 
provisions  regarding  the  denial  of 
Federal  benefits.  Section  5301  of  this 
law  provides  an  option  to  sentencing 
judges  not  previously  available:  To  deny 
all  or  selected  benefits  available  &t>m 
the'Federal  Government  to  those 
convicted  of  drug  trafficking  or 
possession.  The  legislation  exempt  some 
benefits,  such  as  earned  veterans  and 
social  security  benefits,  from  this 
program.  The  law  also  provides  for 
restoration  of  benefits  to  persons  who 
successfully  complete  drag 
rehabilitation  programs. 

President  Bush  provided  an 
implementation  plan  to  the  Congress  on 
August  30, 1989,  which  stated  that  the 
provisions  of  this  law  would  apply  to 
convictions  occurring  on  or  after 
September  1, 1989. 

Sentencing  guidelines  for  the  Federal 
courts  were  amended  on  November  30, 
1989  to  include  the  denial  of  Federal 
benefits  as  an  option  available  to 
sentencing  judges  for  persons  convicted 
in  Federal  court 

Oh  January  26. 1990  all  State  supreme 
courts  (or  other  top  State  appellate 
courts  if  otherwise  named)  and  State 
court  administrators  were  advised  of  the 
program  by  a  letter  from  the  Assistant 
Attorney  General  Office  of  Justice 
Programs,  Department  of  Justice. 

l^e  General  Services  Administration 
has  modified  the  "Lists  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonproau^ment  Programs"  (commonly 
Imown  as  the  Debarment  List)  to  include 
persons  and  corporations  deided 
Federal  benefits  under  this  law. 

The  Justice  Department  Office  of 
JusHce  Programs,  has  set  up  a 


dearin^ouse  to  receive  notice  from 
State  courts  and  Federal  courts  of 
sentences  including  denial  of  Federal 
benefits  and  convictions  for  third  and 
subsequent  drug  trafficking  offenses, 
and  to  transmit  such  information  to  GSA 
for  inclusion  in  the  Debarment  list 

This  Notice  provides  Guidelines  and 
the  necessary  forms  to  implement  this 
program. 

Denial  of  Federal  Benefits  for  Certain 
Drug  Offenders 

1.  Purpose 

The  purpose  of  this  Guideline  is  to 
provide  information  to  supplement  the 
President's  implementation  plan  of 
August  3a  1989,  on  the  Denial  of  Federal 
Benefits  Program. 

Z  Scope 

This  Guideline  is  of  interest  to  all 
persons  involved  in  any  aspect  of  the 
Denial  of  Federal  Benefits  Program. 

J.  Authority 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-690),  (21  U.S.C 
853a). 

4.  Policy 

Administration  and  Enforcement  of 
the  Act 

a.  The  administration  and 
enforcement  of  the  Denial  of  Federal 
Benefits  to  Drug  Traffickers  and 
Possessors  provisions  of  Public  Law 
100-e90  subtitle  G,  section  5301.  is 
subject  to  the  general  supervision  and 
direction  of  the  Attorney  General,  as 
assigned  by  the  President  The  Attorney 
General  has  assigned  these  duties  to  the 
Assistant  Attorney  General  for  the 
Office  of  Justice  Programs  (OJP). 

b.  Copies  of  the  statutory  provision, 
guidelines,  and  forms  prepared  to 
implement  the  statute,  and  information 
concerning  the  foregoing,  may  be 
obtained  upon  request  without  charge 
from  the  Denial  of  Federal  Benefits 
Project  (DFBP),  Office  of  Justice 
Programs  (0)P),  Department  of  Justice, 
633  Indiana  Avenue  NW.,  Washington. 
DC  20531,  phone  (202)  307-O63a 

c.  The  Conqitroller,  Office  of  Justice 
Programs,  is  authorized  to  prescribe 
such  forms  and  instructions  in  addition 
to.  or  in  lieu  of,  those  specified  in  this 
Guideline  as  may  be  necessary  to  carry 
out  the  purposes  of  this  program. 

5.  Definitions 

a.  Federal  benefit  means  (1)  ttie 
issuance  of  any  grant  contract  loan, 
professional  license,  or  commercial 
license  provided  by  an  agency  of  the 
United  States  or  by  appropriated  funds 
of  the  United  States,  and  (2)  does  not 
include  any  retirement  welfare.  Social 


Security,  health,  disability,  veterans 
benefit  public  housing,  or  other  similar 
benefit  or  any  other  benefit  for  which 
payments  or  services  are  required  for 
eligibility.  Appendix  1  contains  a  partial 
list  of  benefits  covered. 

b.  Veterans  benefit  means  all  benefits 
provided  to  veterans,  their  families,  or 
survivors  by  virtue  of  the  service  of  a 
veteran  in  Oie  Armed  Forces  of  the 
United  States. 

c.  Controlled  substance  means  a  drug 
or  other  substance  as  defined  in  the 
Controlled  Substances  Act  21  U.S.C 
801,  et  seq.,  particularly  in  21  U.S.C 
802(6),  listed  in  schedules  I  through  V  of 
the  Controlled  Substances  Act  in  21 
U.S.C  812,  or  a  controlled  substance 
analog  as  provided  in  21  U.S.C.  813. 

d.  Trafficking  offense  means  any 
offense  that  indudes  manufacturing, 
distributing,  importing,  dispensing, 
cultivating,  or  creating  a  controlled  or 
counterfeit  substance;  or  possession 
with  intent  to  do  any  of  the  above;  or 
conspiracy  to  commit  any  of  the  above 
offenses. 

e.  Deemed  to  be  rehabilitated  and 
long-term  treatment  program  for 
purposes  of  carrying  out  the  provisions 
of  section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  are  defined  pursuant  to  rules 
established  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  in  part  78  of  title  45  of  the  Code 
of  Federal  Regulations. 

f.  Tlie  definitions  of  "has  otherwise 
been  rehabilitated"  and  "supervised 
drug  rehabilitation"  that  follow  are 
nonbinding  and  are  shown  here  merely 
for  informational  purposes  so  that  the 
courts  may  take  judicial  notice  thereof. 

1.  Has  otherwise  been  rehabilitated 
for  purposes  of  carrying  out  the 
provisions  of  section  5301(c)(B)  of  the 
Anti-Drug  Abuse  Act  of  1988.  21  U.S.C. 
853a(c)(B),  means  that  an  individual  has 
abstained  from  the  illegal  use  of  a 
controlled  substance  for  a  period  of  at 
least  180  days,  provided  that  such 
abstinence  is  documented  by  the  results 
of  periodic  urine  drug  testing  conducted 
during  that  period;  and  provided  further 
that  such  dnig  testing  is  conducted  using 
an  immunoassay  test  approved  by  the 
Food  and  Drug  Administration  for 
commercial  distribution  or,  in  the  case 
of  a  State  offense,  either  using  an 
immunoassay  test  approved  by  the  Food 
and  Drug  Administration  for  commercial 
distribution  or  pursuant  to  standards 
approved  by  the  State. 

2.  Supervised  drug  rehabilitation  is  a 
program  supervised  and/or  maintained 
by  a  State,  local  or  private  organization 
licensed  to  conduct  or  supervise 
rehabilitation  services  that  incorporates 
a  system  for  regular  monitoring  through 
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drug  testing  and  reporting  on  the 
progress  of  individual  treatment 
subjects,  and  that  provides  written 
reports  to  the  appropriate  governmental 
authority  at  regidar  intervals  during  Uie 
course  of  treatment  and  at  the 
completion  or  termination  of  treatment 
g.  State  means  any  State,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Canal  Zone  (21  U.S.C.  802(26)). 

6.  Denial  of  Federal  Benefits  to  Drug 
Traffickers 

Any  individual  who  is  convicted  of 
any  State  or  Federal  offense  consisting 
of  the  distribution  of  a  controlled 
substance  (as  such  term  is  defined  for 
purposes  of  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.))  shall: 

a.  At  the  discretion  of  the  court,  upon 
the  first  conviction  for  such  an  offense, 
be  ineligible  for  any  or  all  Federal 
benefits  for  up  to  5  years  after  such 
conviction: 

b.  At  the  discretion  of  the  court,  upon 
a  second  conviction  for  such  an  offense, 
be  ineligible  for  any  or  all  Federal 
benefits  for  up  to  10  years  after  such 
conviction;  and 

c.  Upon  a  third  or  subsequent 
conviction  for  such  an  offense,  be 
premanently  ineligible  for  all  Federal 
benefits.  (Thia  provision  is  mandatory). 

7.  Exclusions  for  Denial  of  Benefits  to 
Drug  Traffickers 

The  benefits  that  are  denied  under 
section  5301  shall  not  include  benefits 
relating  to  long-term  drug  treatment 
programs  for  addiction  for  any  person 
who,  if  there  is  a  reasonable  body  of 
evidence  to  substantiate  such 
declaration,  declares  himself  to  be  an 
addict  and  submits  himself  to  a  long- 
term  treatment  program  for  addiction,  or 
is  deemed  to  ba  rehabilitated  pursuant 
to  rules  established  by  the  Secretary  of 
Health  and  Human  Services. 

A  Denial  of  Federal  Benefits  to  Drug 
Possessors 

Any  individual  who  is  convicted  of 
any  State  or  Federal  offense  involving 
the  possession  of  a  controlled  substance 
(as  such  term  is  defined  for  purposes  of 
the  Controlled  Substances  Act  (21  U.S.C. 
801  et  seq.))  shall: 

(a)  Upon  the  first  conviction  for  such 
an  offense,  and  at  the  discretion  of  the 
court: 

(1)  Be  ineligible  for  any  or  all  Federal 
benefits  for  up  to  one  year; 

(2)  Be  required  to  complete 
successfully  an  approved  drug  treatment 
program  that  indudes  periodic  testing  to 


insure  that  the  individual  remains  drug- 
free; 

(3)  Be  required  to  perform  appropriate 
community  service;  or 

(4)  Any  combination  of  clauses  8(a)(1), 
(2)  or  (3). 

(b)  Upon  a  second  or  subsequent 
conviction  for  such  an  offense,  be 
ineligible  for  all  Federal  benefits  for  up 
to  five  years  after  such  conviction  as 
determined  by  the  court  The  court  shall 
continue  to  have  the  discretion  in 
subparagraph  (a)  in  imposing  penalties 
and  conditions.  The  court  may  require 
that  the  completion  of  the  conditions 
imposed  by  clause  (a)(2)  or  (a)(3)  be  a 
requirement  for  the  reinstatement  of 
benefits  under  dause  8(a)(1). 

ft  Waiver  and  Suspension  of  Denial  of 
Federal  Benefits  to  Drug  Possessors: 
Penalties  and  Conditions.. 

The  penalties  and  conditions  that  may 
be  imposed  under  paragraph  8  shall  be 
waived  in  the  case  of  a  person  who,  if 
there  is  a  reasonable  body  of  evidence 
to  substantiate  such  declaration, 
dedares  himself  to  bie  an  addict  and 
submits  himself  to  a  long-term  treatment 
program  for  addiction,  or  is  deemed  to 
be  rehabilitated  pursuant  to  rules 
established  by  the  Secretary  of  Health 
and  Human  Services. 

10.  Suspension  of  Period  of  Ineligibility 

The  period  of  ineligibility  referred  to 
in  paragraphs  6  and  8  shall  be 
suspended  by  the  court  upon  a  showing 
that  the  individual  (1)  has  completed  a 
supervised  drug  rehabilitation  program 
after  becoming  ineligible  imder  Section 
5301;  (2)  has  otherwise  been 
rehabilitated;  or  (3)  has  made  a  good 
faith  effort  to  gain  admission  into 
supervised  drug  rehabihtation  programs, 
but  is  unable  to  do  so  because  of 
inaccessibility  or  unavaUability  of  such 
a  program,  or  the  inability  of  the 
individual  to  pay  for  such  a  program. 

11.  Inapplicability 

a.  Government  witnesses.  The 
penalties  provided  by  Section  5301  shall 
not  apply  to  any  individual  who 
cooperates  or  testifies  on  behalf  of  die 
government  in  the  prosecution  of  a  State 
or  Federal  offense  or  who  is  in  a 
government  witness  protection  program. 
The  government  shall  identify  by  motion 
any  individual  who  has  cooperated  or 
testified  on  behalf  of  the  government  in 
the  prosecution  of  a  State  or  Federal 
offense  or  who  is  in  a  government 
witness  protection  program.  The 
government  may  submit  the  motion 
under  seal  for  the  safety  of  a  person  or 
to  avoid  disclosure  of  an.ongoing 
investigation. 


h.  Indian  provision.  Nothing  in  this 
Guideline  shall  be  construed  to  affect 
the  obligation  of  the  United  States  to 
any  Indian  or  Indian  tribe  arising  out  of 
any  treaty,  statute.  Executive  Order,  or 
the  trust  responsibility  of  the  United 
States  owing  to  such  Indian  or  Indian 
tribe.  Nothing  in  this  subparagraph  shall 
exempt  any  individual  Indian  fit>m  the 
sanctions  provided  for  in  section  5301 
provided  that  no  individual  Indian  shall 
be  denied  any  benefit  under  Federal 
Indian  programs  comparable  to  those 
described  in  subparagraphs  5(a)(2)  and 
(b). 

12.  Effective  Date 

The  Denial  of  Federal  Benefits 
provision  may  only  be  applied  to 
convictions  occurring  after  September  1. 
1989,  that  arise  from  offenses  ocouring 
on  or  after  November  18, 1988. 

13.  Judicial  Action 

a.  In  pronouncing  sentence,  the  court 
shall  determine  the  range  and  scope  of 
benefits  to  be  denied.  Recommendations 
regarding  sentencing  can  be  made  to  the 
court  with  respect  to  this  law  in 
accordance  with  all  other  sentencing 
recommendation  requirements. 

b.  The  court  at  its  discretion,  may 
deny  some  or  all  benefits  or  suspend 
eligibility  on  a  benefit-specific  basis. 
There  are  no  restrictions  on  the  number 
or  range  of  benefits  for  which  the  court 
may  deny  eligibility,  other  than  those 
benefits  spedfically  excepted  from 
judidal  denial  by  Section  5301. 
Appendix  1  contains  a  partial  listing  of 
benefits  that  may  be  denied. 

c.  The  court  at  its  discretion,  may 
sentence  an  individual  to  be  ineligible 
for  all  Federal  benefits.  Accordingly,  a 
court  could  order  a  blanket  denial  of  all 
benefits  for  a  specified  period  of  time 
not  to  exceed  the  periods  described  in 
paragraphs  6  and  8  along  with  any 
exclusions  to  that  blanket  denial  as 
stated  above.  This  mechanism 
maximizes  the  flexibility  of  the  judidal 
branch  in  determining  sentences  in 
particular  cases. 

14.  Clearinghouse 

The  Denial  of  Federal  Benefits  Project 
(DFBP).  Office  of  Justice  Programs  (OJP), 
Department  of  Justice  (DOJ),  will  be  the 
"information  clearinghouse"  for 
information  provided  by  all  Stale  Courts 
and  Federal  Courts  regarding  sentences 
of  drug  traffickers  or  possessors  that 
include  denial  of  benefits  and 
individuals  who  have  been  convicted  of 
a  third  or  subsequent  drug  trafficking 
offense.  The  DFBP  will  collect  this 
information  regarding  those  individuals 
to  whom  benefits  are  to  be  denied  and 
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forward  this  infonnation  to  the  General 
Stfvlces  Administratkm  (GSA)  for 
inclusion  in  the  publication,  lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs,"  more  commonly  known  as 
the  "Debarment  List"  Each  agency 
ahould  consult  the  Debarment  List  to 
ensure  compliance  with  the  provisions 
of  the  statute. 

15.  State  Court  and  PederaJ  Court 
Submission  of  Statements 

"Statements"  include,  but  are  not 
limited  to.  copies  of  Judicial  Orders 
issued  by  State  courts  and  Federal 
courts.  "Denial  of  Federal  Benefits" 
forms,  or  "Judicial  Notice  of 
Restoration"  forms.  State  courts  and 
Federal  courts  are  requested  to  send 
statements  to  DFBP  after  sentencing  of 
an  offender  to  denial  of  Federal  benefits, 
or  when  the  offender's  criminal  history 
indicates  the  individual  has  been 
convicted  of  a  third  or  subsequent  drug 
trafficking  offense,  or  completion  of 
action  qualifying  the  offender  for 
reinstatement  of  benefits. 

16.  Contents  of  Statements 

All  documents  submitted  to  the 
clearinghouse  should  set  forth  the  name 
and  date  of  birth  of  the  offender  and  any 
other  identification  available  as 
specified  on  the  statement  Denial  of 
Federal  Benefits  Form.  See  Appendix  2, 
OJP  Form  3500/2. 

a.  Denied  benefits.  Document  should 
state  specific  benefits  to  be  denied, 
period  of  denial,  nature  of  offense 
(trafficking  or  possession  J.  existence  of 
a  previous  drug  conviction  record,  and 
any  other  conchtioiu  associated  with  die 
deniaL 

b.  Benefit  denial  reinstatement  Any 
reiiutatement  of  a  denial  of  benefits  to 
an  individual  should  indicate  the  basis 
under  section  5301  for  the  reinstatement 
and  attach  materials  evidencing 
completion  of  a  rehabilitation  program 
or  odier  activities  qualifying  for 
reinstatement 

c  The  court  shall  then  complete  and 
forward  to  the  Department  of  Justice  a 
"Judicial  Notice  of  Restoration"  form  as 
provided  in  paragraphs  15, 16,  and  18. 

d  Documentation  and  exhibits.  The 
Denial  of  Benefits  Form  or  an  attached 
court  order  should  be  a  certified  true 
copy  and  signed  by  the  sentencing 
judge. 

17,  Deficient  Statement  Filing* 

Documents  submitted  with  incomplete 
data  may  be  returned  to  the  sender  for 
additional  information. 


lA  Stjpplemental  Statement  Wings 

Documents  submitted  after  the 
origtaial  filing  should  include  all 
identification  information  included  in 
the  original  statement  and  should 
indicate  that  the  statement  is  an  update 
of  a  previously  filed  denial. 
Supplemental  information  may  be 
provided  on  Block  15  of  the  Denial  of 
Federal  Benefits  (or  Drug  Offenders 
Form  (see  Appendix  Z  OJP  Form  3500/ 
2),  or  as  a  narrative  statement. 

19.  Filing  of  a  Statement 

a.  State  Court  Denial  of  Federal 
Benefits  Form  (0MB 1121-0148, 
approved  pursuant  to  the  Paperwork 
Reduction  Act),  Federal  court  forms,  and 
all  statements,  exhibits,  amendments, 
and  other  documents  and  papers  filed 
under  the  statute  or  under  this  Guideline 
should  be  submitted  to  the  U.S. 
Department  of  Justice.  Denial  of  Federal 
Benefits  Project  Office  of  Justice 
Programs,  633  Indiana  Avenue,  NW., 
Room  942.  Washington,  DC  20531. 

b.  Filing  of  such  documents  may  be 
made  in  person  or  by  mail,  and  they  are 
deemed  to  be  filed  upon  their  receipt  by 
the  Project  Courts  seeking  to  deny 
Federal  benefits  to  convicted  drug 
traffickers  and  possessors  pursuant  to 
Public  Law  100-600,  Section  5301.  should 
execute  a  statement  and  address  it  to 
DFBP,  Office  of  Justice  Programs,  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531. 

20.  Acknowledgement 

All  statements  will  be  acknowledged 
in  writing  by  the  Denial  of  Federal 
Benefits  Project  office. 

21.  Privacy  Act  Matters 

a.  Consistent  with  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  and  DOJ  regulation  28  CFR 
20.30,  DOJ  will  maintain  records  of  all 
information  received  fitim  State  court 
and  Federal  court  officials,  and  forward 
data  to  the  General  Services 
Administration  (GSA)  for  hiclusion  in 
the  "Lists  of  Parties  Excluded  firom 
Federal  Procurement  or 
Nonprocurement  Programs"  (Debarment 
List).  As  required,  the  clearinghouse  will 
provide  other  Federal  agencies  with 
information  on  specific  benefits  that 
have  been  denied  to  an  individuaL 

b.  Upon  notification  from  a  State  court 
or  Federal  court.  DOJ  will  notify  GSA. 
and  others  as  required,  of  an 
individual's  renewed  eligibilify  for 
Federal  benefits. 

c.  DOJ  will  also  provide  information 
requested  by  a  State  court  or  Federal 
court  regarding  current  or  prior  Denial  of 


Federal  Benefits  sanctions  w  restoration 
of  bendits  determinations. 

22.  Processing  of  Statements— GSA 

~  To  add  an  exclusionary  action  to  the 
Debarment  List  a  letter  enumerating  the 
Denial  of  Federal  Benefits  actions  will 
be  forwarded  by  DFBP  to  GSA.  The 
cover  letter  will  inchide  the  following 
information: 

a.  Name  and  complete  address  of  the 
excluded  participants  in  alphabetical 
order. 

b.  Cause  for  the  action,  citing  the 
appropriate  Cause  and  Treatment 
Codes.  "The  Cause  and  Treatment  Codes, 
including  definitions,  that  are  now 
included  in  the  Lists  of  Parties  Exchided 
fix)m  Federal  Procurement  or 
Nonprocurement  Programs  are 
contained  in  appendix  3. 

c.  The  date  the  period  of  benefits 
suspension  ends. 

d.  To  delete  an  action  that  does  not 
have  a  definite  termination  date,  a  brief 
letter  requesting  removal  of  the 
participant  form  the  Debarment  List  will 
be  forwarded  by  DFBP  to  GSA.  GSA  is 
not  otherwise  authorized  to  remove  an 
action  that  does  not  have  a  definite 
termination  date  from  the  Debarment 
List  without  written  notification  from 
the  DFBP. 

e.  Prior  to  submittiing  any  information 
to  GSA  for  hiclusion  in  the  Debarment 
List  DFBP  will  determine  if  GSA's 
publication  of  any  of  the  data  elements 
pertaining  to  a  participant  is  consistent 
widi  die  Privacy  Act  of  1974,  Pub  J*  93- 
579.  as  amended.  5  U.S.C.  552a  et  seq.  If 
there  are  data  elements  that  caiuiot  be 
published,  such  data  will  be  deleted. 

t  To  hisure  the  accuracy  of  entries  on 
the  Debarment  Ust  die  DFBP  will 
review  and  verify  the  entry(ies)  in  each 
edition  of  the  mcmthly  debarment  Ust 
publication.  If  an  entry  is  fotmd  to  be 
inomect  GSA  will  be  notffied  in 
writing. 

g.  AU  requests  for  exclusion  from  the 
Debarment  List  should  be  submitted  to 
DFBP  for  forwarding  to  the  GSA. 

23.  Release  of  Infonnation  Concerning 
Statements  and  Inquiries  Concerning 
Application  of  the  Act 

Any  hiquiries  concerning  application 
of  the  law  to  any  person  shoidd  be 
addressed  to  die  U.S.  Department  of 
Justice.  Office  of  Justice  Programs. 
Denial  of  Federal  Benefits  Ftoject  633 
Ir      na  Avenue.  NW..  room  942. 
Washington,  DC  20531,  (202)  307-O63a 
Information  will  only  be  released  hi 
accordance  with  the  Privacy  Act  the 
Freedom  of  Information  Act  (5  U.S.C 
652).  and  DO]  regulation  28  CFR  20.3a 


24.  Federal  Agency  Action 

The  President's  implementation 
procedures  ci  August  30. 1980.  direct  the 
Federal  agendes  to  do  the  following: 

a.  As  curranUy  required  by  regulation 
and  Executive  Order,  each  Federal 
agency  should  be  responsible  for 
checking  the  contents  of  the  Debarment 
List  for  section  5301  violations  prior  to 
the  award  of  any  Federal  benefit 

b.  Language  contained  in  the  current 
certification  procedure  in  the  Federal 
Acquisition  Regulation  for  procurement 
programs,  and  in  the  common  rule 
estabUshed  among  the  Federal  agencies 

-  for  nonprocurement  programs,  provides 
for  individuals  who  apply  for  Federal 
.  grants,  contracts,  or  benefits  to  certify 
'  that  they  have  not  been  debarred, 
suspended,  or  otherwise  declared 
ineligible  for  participation  in  such 
programs.  We  interpret  this  language  to 
apply  to  denials  that  occur  as  a  result  of 
a  judicial  ordM'.  or  for  a  third  or 
subsequent  conviction  for  a  drug 
trafficking  oflense  pursuant  to 
paragraph  (6); 

c.  In  those  faistances  where  denial  of 
an  existing  benefit  is  at  issue,  each 
Federal  department  or  agency  having 
administrative  authority  to  disburse 
Federal  benefits  under  this  provision 
should  determine  the  manner  and 
timeframe  for  benefit  termination. 
Applicable  agency  rules  pertaining  to 
benefit  pa]ments  and  other 
administrative  mattera  vary 
considerably  according  to  the  agency 
and  the  benefit  involved.  For  instance, 
termination  of  a  Federal  license  may  be 
conducted  in  a  fashion  separate  from 
termination  of  other  grants  or  contracts. 
Additionally,  agency  rules  governing 
disbursement  of  educational  grants  vary 
according  to  the  requirements  of 
particular  programs,  as  do  regidations 
concerning  Federally  insured  loans. 
Accordingly,  each  agency  should  ensure 
that  benefit  termination  occurs  in  an 
effective  and  expenditious  manner 
appropriate  to  the  targeted  benefit  and 
reasonable  under  the  circumstances. 

25.  Appeal  of  Denial  of  Benefits 

When  any  individual  denied  a  benefit 
under  this  program  believes  that  the 
denial  is  based  on  false  identification,  or 
that  the  basis  for  the  denial  is  no  longer 
valid,  the  individual  may  appeal  the 
denial  to  the  Federal  agency  denying  the 
benefit  consistent  with  any  procedures 
estaUished  by  that  agency  or  by  DFBP. 
In  such  evoit  the  clearing  house  will 
make  available  to  the  denying  agency 


documentation  relating  to  the  basis  for 
the  denial. 
Cliffonl|.WliitaIII.     , 

Deputy  Assistant  Attorney  General. 

APPENDIX  1.  BENEFITS 
September  11, 1990. 

1.  Procurement  Programs  Which  May  Be 
Denied  Under  Section  S301.  All  Contracts  or 
Purchase  Orders  issued  by  Federal  agencies 
or  by  others  using  moneys  appropriated  by 
the  Federal  GovemmenL  This  will  include  all 
federally  awarded  acquisition  and  personal 
property  sales  contracts. 

2.  Non-Procurement  Programs  Which  May 
Be  Denied  Under  Section  5301.  This  is  a 
partial  list  of  non-procurement  benefits  as  of 
September  11, 199a  This  list  will  be  modified 
as  agencies  add  or  delete  benefits  covered 
imder  this  project. 

Department  of  Agriculture 

Non-License  Benefits: 

lOJXn    Agricultural  Research — Basic  and 

AppMed 
10028    Animal  Damage  Control  (only  grants 

awarded  to  individuals) 
tOJOSl    Commodity  Loans  and  Purchases 

10.052  Cotton  Production  Stabilization 

10.053  Dairy  Indemnity  Program 

10.054  Emergency  Conservation  Program 

10.055  Feed  Grain  Production  Stabilization 

10.058  Wheat  Production  Stabilization 

10.059  National  Wool  Act  Payments 
104)62    Water  Bank  Program 

10.063  Agricultural  Conservation  Program 

10.064  Forestry  Incentives  Program 

10.065  Rice  Production  Stabilization 

10.066  Emergency  Livestock  Assistance 

10.067  Grain  Reserve  Program 

10.068  Rural  Clean  Water  Program 
104)06  Conservation  Reserve  Program 
104)70  Colorado  River  Salinity  Control 
10.163  Market  Protection  and  Promotion 
10.206  Grants  for  Agricultural  Researcli — 

Competitive  Research  Grants 

10.212  Small  Business  Innovation  Research 

10.213  Competitive  Research  Grants  for 
Forest  and  Rangeland  Renewable 
Resources 

10.404    Emergency  Loans 
10.406    Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410    Very  Low  and  Low  Income  Housing 

Loans 
10411    Rural  Housing  Site  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  Housing  Repair 
Loans  and  Grants 

10420    Rural  Self-Help  Housing  Technical 

Assistance 
10.420    Guaranteed  Rural  Housing  Loans — 

Demonstration  Program 
10.433    Rural  Housing  Preservation  Grants 
10.437    Interest  Rate  Reduction  Program 
10.436    Farm  Credit  System  Farm  Land 

Acquisition  Program 
10.450    Federal  Crop  Insurance 
lOSSl    Food  Stamps  (research  grants  to 
individuals  and  cooperative  agreements 
for  research  when  the  agreement  is  with 
an  individual  rather  than  an  institution) 


10557    Special  Supplemental  Food  Program 
for  Women.  Infants,  and  Children 
(cooperative  agreements  for  researdi 
when  the  agreement  is  with  an  indhridoal 
rather  than  an  institution) 
10.662    Forestry  Research  (research  grants) 
10.684    Cooperative  Forestry  Assistance 

10900  Great  Plains  Conservatioo 

10901  Resooree  Conservatian  and 
Development 

10.902    SoU  and  Water  Conservatiaa 

1O909    SoilSomy 

1O904    Watershed  Protection  and  Fk>od 

Prevention 
1O906    Plant  Materials  for  Conservation 
10.910    Rural  AlMuodooed  Mine  Program 
\QMO    Technical  Agricultural  Assistance 
10J61    International  Agricultural  Research.— 

Collaborative  Program 

10.962  International  Training— Foreign 
Participant 

10.963  Scientific  and  Technical  Cooperation 
10.A02    Child  Nutrition  Program 

(cooperative  agreements  for  research 
when  the  agreement  is  with  an  individual 
rather  tiian  an  institation) 

Licenses: 

1O025    Plant  and  Animal  Diseases,  Pest 
Control  and  Animal  Care  (only  licenses 
issued  to  individuals  under  the  Animal 
Welfare  and  Virus-Serum-Toxin  Acts) 

10162    Inspection  Grading  and 
Standardization 

10.A01    Licenses  under  the  U.S.  Grain 
Standards  Act  and  the  Agricultural 
MariietingActofl946 

10A63    Maricet  Protection  and  Promotion 
(individuals  for  grading,  inspection,  and 
cottonseed  and  oilseed  testing) 

Department  of  Commeroa 

Non-License  Benefits: 

11.301    Economic  Development — Business 

Developments  Assistance 
1U12    Research  and  Evaluation  Program 
11.406    Fishermen's  Contingency  Fund 
11.409    Fishing  Vessel  and  Gear  Damage 

Compensation  Fund 
11.417    Sea  Grant  Support 
11.427    Fisheries  Development  and 

Utilization  Research  and  Development 

Grants  and  Cooperative  Agreements 

Program 

11.430  Undersea  Research 

11.431  Climate  and  Atmospheric  Research 

11.432  Environmental  Research 
Laboratories  Joint  Institutes 

11.612  Advanced  Technology  Program 

11.613  State  Technology  Program 
11.800    Minority  Business  Development 

Centers 

Licenses: 

ll.COl    Professional  and  Commercial 
licenses.  Permits  and  Leases 

lofOafanse 


Non-License  Benefits: 

12.D01    Graduate  Fellowship  Programs — 

Science  and  Engineering 
12iX)2    Health  Professions  Scholarship 
12.D03    Defense  Mapping  Agency  Sales 

Agent  Program 
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Deputmnt  of  Educatkm 

NothLiceiue  Benefits: 

84.002    Adult  Education— State 

Administered  Basic  Grant  Program 
(Stipends] 

84X03    Bilingual  Education— Fellowship 
Program 

84X07    Supplemental  Education 
Oppdrtanities  Grants 

84in5    National  Resource  Centers  and 
Fellowships  Program  for  Language  and 
Area  or  Language  and  Intematimal 
Studies 

84X17    International  Research  and  Studies 

84.018    Fulbri^t-Hays  Seminars  Abroad- 
bilateral  Projects 

84X19    Fulbright-Hays  Training  Grants- 
Faculty  Research  Abroad 

84.021  Fulbright-Hays  Training  Grants- 
Group  Projects  Abroad 

84.022  Fulbright-Hays  Training  Grants- 
Doctoral  Dissertation  Research  Abroad 

84X32    Guaranteed  Student  Loans 
84X33    College  Work-Study  Program 

(Student  Assistance) 
84.036    Library  Career  Training 
84X37    National  Defense/National  Direct/ 

Periuns  Loan  Cancellations 
84.038    Perkins  (formerly  National  Direct) 

Student  Loans 
84.047    Upward  Bound 
84X48    Vocational  Education— Basic  Grants 

to  States 
84X51    National  Vocational  Education 

Research 
84.063    Pell  Grant  Program 
84.089    GranU  to  SUtes  iat  State  Student 

Incentives 
84.077    Bilingual  Vocational  Training 
84.063    Women's  Educational  Equity 
84.094    Patricia  Roberts  Harris  Fellowships 
84X99    Bilingual  Vocational  Instructor 

Training 
84.100    Bilingual  Vocational  Materials, 

Methods,  and  Techniques 
84.117    Educational  Research  and 

Development 
84.136    Legal  Training  for  the  Disadvantaged 
84.141    Migrant  Education— High  School 

Equivalency  Program 
84.149    Migrant  Education— College 

Assistance  Migrant  Program 
84.164    Mathematics  and  Sdence  Education 

(Teacher  Grants) 
84.170    I^cob  K.  laviU  Fellowships 
84.176    Paul  Douglas  Teacher  Scholarships 
84.185    Robert  C.  Byrd  Honors  Scholarships 

84.190  Christa  McAuliffe  Fellowships 

84.191  National  Adult  Education  Research 
84.200    Graduate  Assistance  in  Areas  of 

National  Need  (Fellowships) 
84.206    Jacob  IC  JaviU  Gifted  and  Talented 

Students 
84.219    Stiident  Literacy  Corps 
84.226    Income  Contingent  Loan  Program 

nCL) 
84.E01    Grant  and  Aid  Programs  Directly  to 

Individuals 
84.E02    National  Adult  Literacy  Volunteer 

Training  Program 
84.E03    Grant/ Aid  Programs  in  which  State 

and  Local  Education  Agencies  Provide 

Directiy  to  Individuals 
84.E04    Allen)  Allender Fellowship* 


84.E05    Bilingual  Education— Personnel 
Training  Program 

Dapartment  of  Energy 

Non-License  Benefits: 
81X36    Energy-Related  Inventions 
81X41    State  Energy  Conservation 
81X47    Pre-Freshman  Engineering 
81X48    Priorities  and  Allocations  for  Energy 
Programs  and  Projects 

81.065  Nuclear  Waste  Disposal  Siting 
81X84    Minority  Honors  Training  and 

Industrial  Assistance  Program 
81X69    Fossil  Energy  Research  and 

Development 
81X95    Nuclear  Energy,  Reactor  Systems, 

Development,  and  Technology 

81.066  Innovative  Clean  Coal  Technology 
81X97    Science  and  Engineering  Research 

Semester 
81£18    Strategic  Petroleum  Reserve 
81.E19    Naval  Pebvileum  and  Oil  Shale 

Reserves 
81^20    Minority  Undergraduate  Traintaig  in 

Energy-Related  Careers  Program 
81£22    Liquefied  Gaseous  Fuels  Spill  Test 

Facility 
B1.E24    Health  Physics  Fellowship  Program 
81£27    Environment  Safety  and  Health 

Oversight 
8l£29    Fuels  Programs 
81.E30    Bonneville  Power  Administration 
B1.E32    Conservation  and  Renewable  Energy 
81.E33    Defense  Programs 
81.E34    Energy  Information  Administration 
8l£35    Energy  Research 
8l£36    Environmental  Restoration  and 

Waste  Management 
81.E37    Environment  Safety  and  Health 
81.E39    Fossil  Energy 
81.E40    Minority  Economic  Impact 
81£41    New  Production  Reactors 
81.E43    Nuclear  Energy 
81.E44    Nuclear  Safety 
81.E45    Southeastern  Power  Administration 
8l£46    Southwestern  Power  Administration 
81.E48    Western  Area  Power  Administration 

Licenses: 

81X03    Granting  of  Patent  Licenses 

Department  of  Health  and  Human  Services 

Non-License  Benefits: 

13.106    Health  Education  Assistance  Loans 

13.142    NIEHS  Hazardous  Waste  Worker 

Health  and  Safety  Training 
13.161    Health  Program  for  Toxic  Substances 

and  Disease  Registry 
13.180    Medical  Treatement  Effectiveness 

Research 
13.184    Disabilities  Prevention 
13.186    National  Research  Services  Awards 
13.217    Family  Planning— Services 
13.244    Mental  Health  Clinical  or  Service 

Related  Training  Grants 
13.263    Occupational  Safety  and  HealUi— 

Training  Grants 

13.272  Alcohol  National  Research  Service 
Awards  for  Research  Training 

13.273  Alcohol  Research  Programs 
13.277    Drug  Abuse  Scientist  Development 

Award  for  Oinidans— Scientist 
Development  Awards  and  Research 
Scientist  Awards 


13.278    Drug  Abuse  National  Research 
Service  Awards  for  Research  Training 

13.281    Mental  Research  Scientist 
Development  Award  and  Research 
Scientist  Development  Awards  for 
Clinicians 

13.361    Nursing  Research 

13.393  Cancer  Cause  and  Prevention 
Research 

13.394  Cancer  Detection  and  Diagnosis 
Research 

13.395  Cancer  Treatment  Research 

13.396  Cancer  Biology  Research 
13.399    Cancer  Control 

13.790    Work  Incentive  Program/WIN 

Demonstration  Program 
13.792    Community  Services  Blodi  Grant 
13.703    Community  Services  Block  Grant — 

Discretionary  Awards 

13.821  Biophysics  and  I%ysiological 
Sciences 

13.822  Health  Careers  Opportunity  Program 
13X37    Heart  and  Vascular  Diseases 

Research 
13X38    Lung  Diseases  Research 
13X39    Blood  Diseases  and  Resources 

Research 
13X46    Arthritis,  Musculoskeletal  and  Skin 

Diseases  Research 
13X47    Diabetes,  Endocrinology  and 

Metabolism  Research 
13.848    Digestive  Diseases  and  Nutrition 

Research 
13X49    Kidney  Diseases.  Urology  and 

Hematology  Researdi 
13.855    Allergy,  Immunology  and 

Transplantation  Research 
13X56    Microbiology  and  Infectious  Diseases 

Research 
13.859    Phannacological  Sciences 
13.862    Genetics  Research 
13X63    Cellular  and  Molecular  Basis  of 

Disease  Research 
13X64    Population  Research 

13.865  Research  for  Mothers  and  Children 

13.866  Aging  Research 

13.867  Retinal  and  Choroidal  Diseases 
Research 

13.888    Anterior  Segment  Diseases  Research 

13X71    Strabismus,  Amblyopia  and  Visual 
Processing 

13.880    Minority  Access  to  Research  Careers 

13.973    Special  Loans  for  National  Health 
Service  Corps  Members  to  Enter  Private 
Practice 

13.962    Mental  Health  Disaster  Assistance 
and  Emergency  Mental  Health 

13.989    Senior  International  Followships 

13.995    Adolescent  Family  Life- 
Demonstration  Projects 

Department  of  Housing  and  Urban 
Development 

Non-License  Benefits: 

14.141    Section  106(b)  Nonprofit  Sponsor  • 

Assistance  Program 
14.179    Nehemiah  Housing  Opportimity 

Grant  Program 

14.218  Community  Development  Block 
Grants 

14.219  Community  Development  Block 
GranU  (except  for  public  services) 

14.220  Section  312  Rehabilitation  Loans 

14.221  Urban  Development  Action  Grants 

14.222  Urban  Homesteading 


14.230    Rnrlal  Housing  RehabiUtation 
14J101    Negliborhood  Development 
Demonstration  Grants 

Department  of  Uie  Intaiiar 

Non-Licenst  Benefits: 

15.222    Cooperative  Inspection  Agreements 

with  States  and  Tribes 
15.904    Historic  Preservation  Fund  Grants- 

In-Aid/ Acquisition  or  Development 

Assistance 
15.910    National  Natural  Landmarks  Program 

Licenses: 

15.101  Licenses  for  Commerdal  Outfitters 

15.102  Professional  and  Commerdal 
Licensaik  Permits  and  Leases 

Department  tl  lusitioe 

Non-License  Benefits: 

16X41    Juvenile  Justice  and  Delinquency 
Prevention— ^pedal  Emphasis 

16.542    National  Institute  of  Juvenile  Justice 

16.560    Justice  Research  and  Development 
Project  Grants 

16.582    Crime  Victim  Assistance/ 
Discretionary  Grants 

16.J01    NIJ— Fellowship  and  Research  Grants 

16.J02    BJAr-Anti  Drug  GranU 

Licenses: 

16.J03    Narcotics  Practitioners  Registration 

Department  of  Labor 

Non-License  Benefits: 

17.248    Employment  and  Training  Research 

and  Development  Project  ContracU  and 

GranU  (ETA) 
17.250    Job  Traiiting  Partnership  Act 
17.A01    Miner  Training  Instructor  Approval 

(MSHA) 
17.A02    Miner  Certification  and 

Qualification  (MSHA) 

Licenses: 

17.202  Certification  of  Foreign  Workers  for 
Temporary  Agricultural  and  Logging 
Employment 

17.203  Labor  Certification  for  Alien 
Workers 

17.308    Fam  Labor  Contrador  Registration 

Department  of  Transportation 

Non-License  Benefits: 

20X01  Boating  Safety 

20.106  Aiiport  Improvement  Program 

20.215  Highway  Training  and  Education 

20.600  State  and  Community  Highway 

Safety 

20.800  Construction — Differential  Subsidies 

20.802  Title  XI— Federal  Ship  Financing 

Guarantees 

20.804  Operating— Differential  Subsidies 

20.805  Ship  Sales 

20.806  State  Marine  Schools 

20.807  U.S.  Merchant  Marine  Academy 
20X06  Capital  ConstaiicUon  Fund 
20X10  Supplementary  Training 
20.812  Construction  Reserve  Fund 
20.T13  Essential  Air  Service  Pro-am 
20.T14  Merchant  Mariner's  Document 

Licenses: 

20.T01    Professional  or  Commercial  Airmen 
Certificates 


20.T02    Designation  as  Representatives  of 

theFAA 
20.T03    Aviation  Operating  Certificates 
20.T04    Merchant  Marine  Licenses 
20.T05    Merdiant  Marine  Certificates  of 

Registration 
2O.T0e    License,  Vessel  activity:  Rshhig. 

Recreation 
20.T07    Commerde  i  Motor  Vehide  Drivers 

DisquaUficatioi. 
20.T06    GranU  for  i>  esearch  Fellowships 

granted  by  FHWA 
20.T09    Locomotive  Operator 

Disqualification 
20.T10    Exemptions  to  individual  carriers 

and  shippers  of  hazardous  materials 
20.T11    Certificates  for  Schools  and  Other 

Air  Agendes 
20.T12    Air  Carrier  Fitness  Certificates 

Department  of  die  Treasury 

Licenses: 

21.T01    Import  Brokerage  Licenses 
21.T02    Alcohol  Tobacco  and  Firearms 

Licenses  and  PermiU 
21.T03    Banking  Licenses 

Department  of  Veterans  Affairs 

Non-License  Benefits: 

64.001    Medical  Research  Support 

64X05    GranU  to  States  for  Construction  of 

State  Homes 
04.018    Sharing  Spedalized  Medical 

Resources 
64.203    State  Cemetery  GranU 

Administrative  Ctmference  of  the  United 
States 

Non-License  Benefits: 

25.A01    Other  Services  (Research  Grant 
Program) 

Agency  for  International  Development 

Non-License  Benefits: 

28.A01    Participant  Training  Grants 
26A02    Science  Advisor's  Small  Research 

Program  GranU 
26.A03    Intermediate  Foreign  Credit 

Institution  Loan  Portfolios 

Appalachian  Regional  Commission 

Non-License  Benefits: 

23.005    Appalachian  Housing  Projed 
Planning  Loaa  Technical  Assistance 
Grant  and  Site  Development  and  Off-site 
Improvement  Grant:  State  Appalachian 
Housing  Programs 

Commission  of  Fine  Arta 

Non-License  Benefits: 

91  AOl    National  Capital  ArU  and  Cultiiral 
Affairs  Program 

Commissitm  on  the  Bicentennial  of  the  U.8. 
Constitution 

Non-License  Benefits: 

90.001    Bicenteimial  Educational  Grant 
Program 

Licenses: 

90J01    Commerdal  Logo  Licensing  Program 


CoBSumer  Product  Safety  Cwnmisshwi 
Non-License  Benefits: 
92.S01    GranU 

Environmental  Protectkm  Agency 

Non-License  Benefits: 

66.456    National  Estiiary  Program 

66.500  Environmental  Protectioi»— 
Consolidated  Research 

66.501  Ait  Polhition  Contix>l  Research 

66.502  Pestiddes  Control  Research 
66.504    Solid  Waste  Disposal  Research 
66X06    Water  PoUution  Control— Research, 

Development  and  Demonstration 

66.506  Safe  Drinking  Water  Research  and 
Demonstration 

66.507  Toxic  Substances  Research 
e6.E01    Spedal  Studies,  Investigations,  and 

Surveys 
66.B02    Chesapeake  Bay  Program 
e6.E07    Nonpoint  Source  Implementation 

Federal  Communications  Cmnmission 

Licenses: 

32.F01    Television  Broadcast  Licenses 
32.F02    Radio  Broadcast  Licenses 
32P03    FM  and  TV  Booster  Licenses 
32P04    FM  and  TV  Translator  Licenses 

(Induding  Low  Power  TV) 
32.F05    Instructional  Television  Fixed 

Service  Licenses 
32P06    Cable  Television  Relay  Service 

Licenses 
32.F07    OtMidcast  Auxiliary  Service  Licenses 
32.F08    Direct  Broadcast  Satellite  Licenses 
32.F0g    High  Frequency  (International) 

Broadcast  Licenses 
32J^0    Public  Land  Mobile  Radio  Licenses 
32.F11    Cellular  System  Licenses 
32J12    Rural  Radio  Licenses 
32.F13    Offshore  Radio  Licenses 
32.F14    Point-to-Point  Microwave  and  Local 

Television  Radio  Service  Licenses 
32.F15    Multipoint  Distribution  Service 

Licenses 
32J16    Digital  Electronic  Message  Service 

Licenses 
32JP17    International  Fixed  Public  Radio 

Licenses 
StFlS    Transmit  and/or  Receive  Satellite 

Station  Licenses 
32J^9    Section  214  Certificates  for 

Construction  of  Facilities 
32.F20    Telephone  Equipment  Registrations 
32.F21    Aviation  Service  Licenses 
32.F22    Maritime  Service  Licenses 
32J'23    Land  Mobile  Radio  Licenses 
32.F24    Private  Operational  Fixed 

Microwave  Licenses 
32.F25    Equipment  Certifications 
32J^26    Equipment  Type  Acceptance 
32.F27    Equipment  Type  Approvals 
32.F28    Equipment  Notifications 
32.F29    Radio  Telephone  Operator's 

Certificates  (tst  2nd,  and  3rd  Class) 

(including  endorsementc) 
32P30    General  Radio  Telephone  Operator's 

Licenses  (including  endorsements) 
32.F31    Marine  Radio  Operator's  Permits 
32.F32    Restricted  Radiotelephone 

Operator's  License 
32J^    PermiU  to  Deliver  Programs  to 

Foreign  Broadcast  Stations 
32J^    Ckble  Landing  Licenses 
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32.F35    Space  Station  Licenaet 
32.F36    General  Mobile  Radio  Service 

Licensee 
32.F37    Experimental  and  Devdopmental 

Radio  License*  (all  services] 

Federal  Emergency  Managemmt  Agency 

Non-License  Benefits: 

83.516    Disaster  Assistance 

Federal  Energy  Regulatory  Commission 

Non-License  Benefits: 

2&F03    Exenipti<»  for  Small  Hydroelectric 

Projects 
28.F0S    Qualifying  Facilities  Status  for 

Cogeneration  and  Small  Power 

Production 

Licenses: 

28.F01    Preliminary  Permit  for  Hydroelectric 

Proiects 
28.F02    License  for  Hydroelectric  Projects 
2&FD4    Certificate  of  Public  Convenience 

and  Necessity  Under  Section  7  of  the 

Natural  Gas  Act 

Federal  Maritime  Commission 

Non-License  Benefits: 

33  JtK    Non-attorney  admissions  to  practice 

Licenses: 

33X01    Ocean  Freight  Fonrarder  Licenses 

Federal  Modiatiaa  and  Coodliatioo  Service 

Non-License  Benefits: 

34J03    Grants 

Hairy  S  Tnman  Sdiolarship  Foundation 

Non-License  Benefits: 

85.001    Harry  S  Truman  Scholarship  Program 

Interstate  Comnierce  Commission 

Licenses: 

41.103  Certificate  to  operate  as  motor,  water 
or  rail  carriers 

41.104  Licenses  to  operate  as  motor,  water  or 
rail  carriers 

41.106  Permits  to  operate  as  motor,  water  or 
rail  carriers 

41.107  Certificates  for  household  goods 
frei^t  forwarders 

41.106  Licenses  for  household  goods  freight 

forwarders 
41.100  Permits  for  housdiold  goods  freight 

forwarders 

41.110  Certificates  to  property  brokers 

41.111  Licenses  for  property  brokers 

41.112  Permits  for  property  brokers 

41.113  Practitioner's  License 

National  Ardiivas  and  Records 
Aiiwinisli  alioB 

Non-License  Benefits: 

89.003  National  Historical  Publications  and 
Records  Grants 

Natiooal  Ciwit  Unkm  Adorinislraliaa 

Licenses: 

44i)01  Credit  Union  Charter  (License) 


National  Endovnnent  for  the  Arts 

Non-License  Benefits: 

45.001  Design  Arts  Program— Design 
Advancement  USA  Fellowships 

45.002  Dance  Program — Choreographers' 
Fellowships,  Dance/Film/Video,  General 
Services  to  the  Field,  Special  Projects 

45.004  Literature  Program — Assistance  to 
Literary  Magazines,  Fellowships  for 
Creative  Writers,  Fellowshps  for 
Translators,  Senior  Fellowships  for 
Literature,  Small  Press  Assistance 

45.005  Music  Program — Collaborative 
Fellowships,  Composers  Fellowships, 
Fellowships  for  American  Jazz  Masters, 
Jazz  Composition,  Jazz  Performance,  Jazz 
Special  Projects,  Jazz  Study,  Music 
Recording.  Solo  Recitatists 

45.006  Media  Arts  Program— Fihn/Video 
Production,  Radio  Production 

45.006  Theater  Program — Distinguished 
Theater  Artist  Fellowships,  Fellowships 
for  Playwri^ts,  Fellowships  for  Solo 
Performacne  Theater  Artists  and  Mimes 

45.009  Visual  Arts  Program— Visual  Artists 
Fellowshps 

45.012  Museum  Program — Fellowships  for 
Museum  Professionals 

45.014  Opera — Musical  Theater  Program — 
New  American  Works/Individuals  as 
Producers,  Special  Projects 

45.015  Folk  Arts  Program— National  Heritage 
Fellowships 

45.021  Promotion  of  the  Arts — ^Arts 
Administration  Fellows  Program 

45.023  Promotion  of  the  Arts — Locals 
Program 

National  Endowment  for  the  Humanities 

Non-License  Benefits: 

45.104  Promotion  of  the  Humanities — 
Humanities  Projects  in  Media 

45.113  Promotion  of  the  Humanities — Public 
Humanities  Projects 

45.115  Promotion  of  the  Humanities — 
Younger  Scholars 

45.116  Promotion  of  the  Hmnanities — 
Summer  Seminars  for  College  Teachers 

45.121  Promotion  of  the  Humanities — 
Summer  Stipends 

45.122  Promotion  of  the  Humanities — 
Regrants/Centers  for  Advanced  Study 

45.124  Promotion  of  the  Humanities — 
Reference  Materials/ Access 

45.125  Promotion  of  the  Humanities — 
Humanities  Projects  in  Museums  and 
Historical  Oiganizatlons 

45.127  Promotion  of  the  Hmnanities — 

Elementary  and  Secondary  Education  in 
the  Humanities 

45.132  Promotion  of  the  Humanities — Texts/ 
Publication  Subvention 

45.133  Promotion  of  the  Humanities — 
Interpretive  Research/Humanities, 
Science  and  Technology 

45.134  Promotion  of  the  Humanities — 
Regrants/Conferences 

45.137  Promotion  of  the  Humanities— 
Humanities  Projects  in  Libraries  and 
Archives 

45.140  Promotion  of  the  Humanities — 
Interpretive  Research/l>roJects 

43.142  Promotion  of  the  Humanities- 
Fellowships  for  University  Teachers 


45.143  Promotion  ol  the  Humanities- 
Fellowships  for  College  Teachers  and 
Independent  Scholars 

45.145  Promotion  of  the  Humanities — 
Reference  Materials/Tools 

45.146  Promotion  of  the  Humanities— Texts/ 
Editions 

45.147  Promotion  of  the  Humanities— Texts/ 
Translations 

45.148  Promotion  of  the  Humanities — 
Regrants  Program/International 
Research 

45.149  Promotion  of  the  Humanities — Offlce 
of  Preservation 

45.150  Promotion  of  the  Humanities — Higher 
Education  in  the  Humanities 

45.151  Promotion  of  the  Humanities — 
Summer  Seminars  for  School  Teachers 

45.152  Promotion  of  the  Humanities — ^Travel 
to  Collections 

45.153  Promotion  of  the  Humanities— 
Regrants  Program/Selected  Areas 

45.154  NEH/Reader's  Digest  Teacher- 
Scholar  Program 

National  Science  Foundation 

Non-License  Benefits: 

47.009  Graduate  Research  Fellowships 
47.041  Engineering  Grants 

47.049  Mathematical  and  Physical  Sciences 

47.050  Geosciences 

47.051  Biological,  Behavioral,  and  Social 
Sciences 

47.053  Scientific  Technological,  and 
International  Affairs 

47.066  Teacher  Preparation  and 
Enhancement 

47.067  Materials  Development.  Research,  and 
Informal  Science  Education 

47.068  Studies  and  Program  Assessment 

47.069  Research  Initiation  and  Improvement 

47.070  Computer  and  Information  Science 
and  Engineering 

47.071  Undergraduate  Science,  Engineering, 
and  Mathematics  Education 

47.072  Young  Scholars 

Nuclear  Regulatory  Commission 

Licenses: 

77.N01    Nuclear  Reactor  Operators  License 
77.N02    Materials  Licenses  (to  individuals 
and  corporate  entities) 

Small  Business  Administration 

Non-License  Benefits: 

50.002  Economic  Injury  Disaster  Loans 
(EIDL) 

50.003  Loans  for  Small  Businesses 

50.007  Management  and  Technical 
Assistance  for  Socially  and  Economically 
Disadvantaged  Business 

59.008  Physical  Disaster  Loans 
SBMl    Small  Business  Investment 

Companies  (SBICs) 

59.012  Small  Business  Loans 

50.013  State  and  Local  Development 
Company  Loans 

59.016    Bond  Guarantees  for  Surety 

Companies 
59.021    Handicapped  Assistance  Loans 
se.038    Veterans  Loan  Program 
SOJOn    Certified  Development  CoB^any 

Loans 


59.042  Business  Loans  for  8(a)  Program 
Recipients 

59.043  Wqman's  Business  Ownership 
Assistance 

69J)44    Veterans  Entrepreneurial  Training 
Assistance 

Smitiisoniaa  Institutiaa 

Non-License  Benefits: 
98.S01    Fellowships 
Teonessee  Valley  Authority 
Non-Licensee  Benefits: 

62.004  Teatessee  Valley  Region— Economic 
Development 

62.005  Tennessee  Valley  Region— Natural 
Resources  Development 

tZJOOa    Tennessee  Valley  Region— Valley 

Agricultural  Institute 
62.T01  Power  Research 
62.T03    Development  Program 

United  States  Information  Agency 

Non-Licensee  Benefits: 

82i)01    Educational  Exchange— Graduate 

Students 
82.002    Educational  Exchange— University 

Lecturers  (Professors)  and  Research 

Scholars 
82.C03    Educational  Exchange — Secondary 

School  Teachers 
82.101    Educational  Exchange — Elementary 

School  Teachers 

WUMO  COOe  4410-1S-M 
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APPENDIX  2.   DENIAL  OP  FEDERAL  BENEFITS  FOR  DRUG  OFFENDERS 


0M8  APPnOVEO:  n21-014«    EXMKS:  MARCH  1993 


U.S.  OCPARTMCNT  OF  JUSTICE 

OFFICE  OF  JUSTICE  FROORAMS 

WASMINOTON.  D.C.  aOSSt 

Denial  of  Federal  Benefits  for  Drug  Offenders 


Thi$itquirmrmttmpunuinitomja»orit^of2t  U.S.C 
8S3a.  Coum  trmy  us»  Mat  form  or  submit  court 
doaimtnu.  If  ttm  infommtion  rwqutsnd  bttow  is  in- 
dudtdm  court  aocumaMs.comi)Jsu  only  iums  ttO, 
snd  submit  this  form  m  «  trsrtsrrtittsi  stift 


I     IMOICATE  NAMC  tkM  AW.  OMUb; 


a      SCX: 

D  MALE    D  FEMALE 


3     SENTENCING  DATE: 


«    OTNKN  NAMES  USED  lAKAh 


S    STWEET  AOOKESS 


S    CITV 


•    DATE  Of  SmTN: 


7     STATE: 


lo   SOCIAL  SECumrv  numser: 


12     OFFENSE 

n    DRUG  TRAFFICKER  Q    DRUG  FOSSESSOR 


14     NAME  OF  SENTENCING  JUDGE 


IS     DURATION  OF  DENIAL 

A     STARTING  DATE  

■    ENDING  DATE       


8    ZIR  CODE: 


n     CASE/DOCKET  NUMSER: 


IS    SENTENCE  BY  COURT 
A   STATUTORY  CRITERIA: 

TRAFFICKER 

a  FIRST  OFFENSE  VEARtSI 

*4plO  5  kmtM 

D  SECOND  OFFENSE  YEARISI 

tU0IO  to  y—ial 

D  THIRD  OFFENSE    FERMANENTLV 
DENIED 

■     OTHER  CONDITIONS. 


ROSSESSOR 

a  FIRST  OFFENSE  YEARISI 

luplo  t  )/—rl 

D  SECOND  OFFENSE YEARISI 

lup  lo  5  y»rsl 

D  SUSSEOUENT  YEARISI 

OFFENSE 
tufiloS  vtrsl 


IS     SENEFITS  DENIED 

C  ALL  »ENEFITS  ARE  DENIED 

C  SELECTED  SENEFITISI  ARE  DENIED  AS  SRCCIFIEO  BELOW: 


17     ADDITIONAL  INFORMATION 


IS    RESCISSIONS   THE  RERIOD  OF  INELIGIBILITY  FOR  FEDERAL  BENEFITS  WHICH  WAS  IMROSED  BY  THE  COURT  IN  THE  ABOVE  REFERENCED 
CASE  IS  HEREBY  SUSPENDED  FOR  THE  REASON  THAT: 

D  DEFENDANT  HAS   SUCCESSFULLY  COMRLETEO  A  DRUG  REHABILITATION  PROGRAM 

D  OTHER  Iwcityl. 


IS     SIGNATURE  AND  TITLE  OF  AUTHORIZED  COURT  OFFICIAL: 


SO  coiHrr  name: 


ai    TKLSRHONE  (Aim  Codn 


aa    BTRCKT  AOORCSS. 


as  CITY 


UMI 


OJF  RMM  3500/2  IS-901 


a4      STATE: 


as    ZIP  CODE: 
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APPENDIX    2  ^CONT'D) 

OJP  Denial  of  Federal  Benefits  for  Drug  Offenders 

INSTRUCTIONS 


NOTE:  If  all  the  information  requested  in  this  form  is 
included  in  court  documents  sutwn/rrecf  «vA/>  I/ms  fomt. 
complete  only  items  1-10  and  use  this  form  as  a 
transmittHl  sheet  attached  to  the  signed  court 
documents.  This  form  may  also  tw  used  to  restore 
t)er>efits  and  as  a  rescission  of  the  dertial  of  iMnefits 
by  using  item  18.  This  form  and  appropriate  court 
documents  must  be  forwarded  to: 

U.S.  Department  of  Justice 
Office  of  Justice  Programs 
Denial  of  Federal  Berwfits  Project 
633  Indiana  AverHje.  N.W. 
Washington,  D.C.  20531 

1 .  The  name  of  the  offender  to  be  denied  benefits, 
listing  last,  first,  and  middle  names. 

2.  Indicate  sex  of  the  offender  to  aid  in  identifi- 
cation. 

3.  Enter  date  on  which  a  judge  rendered  sentence 
calling  for  the  denial  of  Federal  benefits. 

4.  Other  names  used  by  the  offender  (aliases). 

5-         II 

8.  Last  known  address  of  ttie  offender.  (This  should 
not  be  a  prison  or  jail  address.) 

9.  Date  of  birth  of  the  offender. 

10.  Social  Security  Number  of  the  offender. 

1 1 .  Case  or  document  identification  number  of  the 
court  order  or  other  document  upon  which  the 
denial  of  Federal  benefits  is  based. 

1 2.  Federal  or  State  offense  of  which  the  offender  is 
convicted. 

13.  Terms  of  the  sentence  of  the  offender  under 
Statute  ar>d  other  conditions. 

14.  Name  of  the  judge  sentencing  the  offender  to 
denial  of  Federal  ber>efits. 


15.  If  denied,  the  duration  of  the  denial  of  Federal 
benefits,  including  the  starting  date  and  the  end- 
ing date. 

16.  Indicate  whether  under  21  U.S.C.  83a  all  Federal 
benefiu  are  to  be  denied  or  whether  selected 
benefits  are  to  be  denied,  and  specify  which 
iMnefits  are  selected. 

17.  Additional  Information: 

a.  If  known,  list  other  identificetion  numlMrs 
assigned  to  the  offender  by  the  incarcerating 
State  or  kical  police  depertment  or  FBI. 

b.  Indicate  wfwther  the  offender  has  been  con- 
victed of  prior  drug  offense(s).  The  court  may  sub- 
mit records  of  prior  drug  convictions. 

c.  IndKate  whether  the  off ender  wHI  receive  drug 
treatment.  Give  the  starting  date  and  the  comple- 
tion date  of  the  drug  treatment. 

18.  Indicate  if  benefits  have  been  restored,  or  other 
rescissions.  State  the  date  that  eligit>ility  for 
Federal  benefiu  is  restored  by  action  of  the  court. 
(This  item  is  to  be  completed  only  after  treatment 
has  t)een  completed  and  further  action  is  taken 
by  the  court.) 

1 9.  Signature  of  an  official  of  the  court.  This  may  tM 
ttw  signature  of  the  sentencing  judge  if  no  other 
court  order  of  denial  of  benefits  is  signed,  or.  it 
ntay  be  signed  by  another  court  official  authoriz- 
ed to  supply  information. 

20.  Name  of  the  court  issuing  the  sentence. 

21.  Indicate  the  phone  number  of  the  court  issuing  the 


sentence. 


22- 


25.  Address  of  tlie  court  issuing  the  sentence. 


PuWic  reportino  tor  this  coMsction  o»  inf  omistloo  is  sstimrtsd  to  sysrags  5  minutss  pw  rsspoost,  inckidinQ  ths  timt  for  rsviswinginstnjctww. 

•sSfChioQ  sodsting  d«s  soorcss.  9«thwin9  and  msimsininfl  ihs  dsts  nssdsd.  and  confH>l«tifHJ  sod  rsviswino  ths  co«^^ 

commsms  fSB*ding  this  bofdsn  sstinws  Of  any  oih«  Bap«»s  o«  this  coSsctions  o«  infomiMion.  iTKludino  su^^ 

to  Itw  Denial  of  Fsdsral  Benefits  Project,  Office  of  Justice  Programs.  U.S.  Oepartmam  of  Justice.  633  mdiane  Ave.,  N.W..  Waihingt«»,  OC. 

20531;  ar^d  to  the  Public  Use  Bepofta  Project.  1 121-0148.  Office  of  Wonnwion  and  Ragulstorv  AHaw,  Office  of  Management  and  Budget 

Washington.  O.C.  20503. 
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AppaoiBx  3.  Cmim  aod  TnatBmt  Codn 

Parties  Excluded  From  Procurement 
Programs 

AA 

Cause.  Denial  of  all  Federal  contracts  by  a 
sentencing  judge  purauant  to  section  5301  of 
the  Anti-Dnig  Abuse  Act  of  1988  on  the  basis 
of  a  conviction(s)  for  a  Federal  or  State 
offense  relating  to  the  distribution  or 
possession  of  controlled  substances. 

Treatment  Listed  persons  shaH  not  be 
issued  any  contract  provided  by  an  agency  of 
the  United  States  or  by  appropriated  funds  of 
the  United  States.  Subcontracts  awarded 
with  appropriated  Federal  funds  shall  also  be 
denied.  The  denial  shall  terminate  on  the 
date  sho%vn.  Persons  convicted  for  a  third 
offense  relating  to  distribution  of  controlled 
substances  after  the  effective  date  of  the  Act 
shall  be  denied  benefits  permanently. 
Therefore,  the  termination  date  for  such 
denials  shall  be  listed  as  "permanent" 
(Perm.). 

BB 

Cause.  PARTIAL  denial  of  Federal 
contracts  by  a  sentencing  (odge  pursnant  to 
section  5301  oT  the  Anti-Drug  Abuse  Act  of 
1988  on  the  basis  of  a  conviction(s)  for  a 
Federal  or  State  offense  relating  to  the 
distribution  or  possession  of  controlled 
substances. 

Treatment  Listed  persons  shall  not  be 
issued  contracts  or  subcontracts  as  specified 
by  the  sentencing  judge  which  are  provided 
by  an  agency  of  the  United  States  or  by 
appropriated  funds  of  the  United  States. 
Contact  the  U.S.  Department  of  Justice's 
Denial  of  Federal  Benefits  Project  liaison 
shown  under  the  heading  Tor  Further 
Information"  in  the  front  of  this  issue  to 
detennine  the  extent  to  which  benefits  have 
been  denied.  The  denial  shall  terminate  on 
the  date  included  in  the  listing.  Persons 
convicted  for  a  third  offense  relating  to 
distribution  of  controlled  substances  after  the 
effective  date  of  the  Act  shall  be  denied 
benefits  permanently.  Therefore,  the 
tennination  date  for  such  denials  shall  be 
listed  as  "permanent"  (Perm.) 

Note.  A  denial  of  benefits  under  section 
5301  of  the  Anti-Drug  Abuse  Act  of  1988  does 
not  include  benefits  relating  to  long-term  drug 
treatment  programs  for  addiction  for  any 
person  who  declares  himself  an  addict, 
provides  a  reasonable  body  of  evidence  to 
substantiate  this  declaration,  and  submits  to 
a  long-term  treatment  program  for  addiciton. 
or  is  deemed  to  be  rehabilitated  pursuant  to 
rules  established  by  the  Secretary  of  Health 
and  Human  Services.  The  denial  of  benefits 
may  also  be  suspended  on  the  basis  of  the 
person's  participation  or  good  faith  effort  to 
participate  in  a  supervised  rehabilitation 
program.  Contact  the  U.S.  Department  of 
justice's  Denial  of  Federal  Benefits  Project 
liaison  shown  under  the  heading  "For  Further 
Information"  in  the  front  of  this  issue  to 
verify  any  assertions  that  the  denial  of 
benefits  does  not  apply,  or  has  been  waived 
or  suspended  on  this  basis. 


Parties  Excluded  From  Nonprocurement 
Programs 

PP 

Cause.  Denial  of  all  Federal  benefits  by  a 
sentencing  judge  pursuant  to  section  5301  of 
the  Anti-Drug  Abuse  Act  of  1988  on  the  basis 
of  a  conviction(s]  for  a  Federal  or  State 
offense  relating  to  the  distribution  or 
possession  of  controlled  substances. 

Treatment  Listed  pereons  shall  not  be 
issued  any  grant,  contract,  loan,  professional 
license,  commercial  license,  provided  by  an 
agency  of  the  United  States  or  by 
appropriated  funds  of  the  United  State*.  The 
denial  does  not  include  any  retirement 
welfare.  Social  Security,  health,  disability, 
veterans  benefit,  public  bousing,  or  other 
similar  benefit,  or  any  other  benefit  for  which 
payments  or  services  are  required  for 
ellgibiHty.  Veterans  benefits  include  all 
braefits  provided  to  veterans,  their  families, 
or  survivors  by  virtue  of  the  service  of  a 
veteran  in  the  Armed  Services  of  the  United 
States.  The  denial  shall  terminate  on  the  date 
shown.  Persons  convicted  for  a  third  offense 
relating  to  distribution  of  controlled 
substances  after  the  effective  date  of  the  Act 
shall  be  denied  benefits  permanently. 
Thereafter,  the  termination  date  for  such 
denials  shall  be  listed  as  "permanent" 
(Perm). 

QQ 

Cause.  Partial  denial  of  Federal  benefits  by 
a  sentencing  judge  pursuant  to  section  5301  of 
the  Anti-Drug  Abuse  Act  of  1988  on  the  basis 
of  a  conviction(s]  for  a  Federal  or  State 
offense  relating  to  the  distribution  or 
possession  of  controlled  substances. 

Treatment  Listed  persons  shall  not  be 
issued  grants,  contracts,  loans,  and/or 
professional  or  commercial  licenses  as 
specified  by  the  sentencing  judge  which  are 
provided  by  an  agency  of  the  United  States  or 
by  appropriated  funds  of  the  United  States. 
Contact  the  U.S.  Department  of  Justice's 
Denial  of  Federal  Benefits  Project  liaison 
shown  under  the  heading  "For  Further 
Information"  in  the  front  of  this  issue.  The 
denial  does  not  include  any  retirement 
welfare.  Social  Security,  health,  disability, 
veterans  benefit,  public  housing,  or  other 
similar  benefit  or  any  other  benefit  for  which 
payments  or  services  are  required  for 
eligibility.  Veterans  benefits  include  all 
benefits  provided  to  veterans,  their  families. 
or  survivors  by  virtue  of  the  service  of  a 
veteran  in  the  Armed  Services  of  the  United 
States.  The  denial  shall  terminate  on  the  date 
shown.  Persons  convicted  for  a  third  offense 
relating  to  distribution  of  controlled 
substances  after  the  effective  date  of  the  Act 
shall  be  denied  benefits  permanently. 
Therefore,  the  termination  date  for  such 
denials  shall  be  listed  as  "permanent" 
(Perm.). 

Note.  A  denial  of  benefits  under  section 
5301  of  the  Anti-Drug  Abuse  Act  of  1988  does 
not  include  benefits  relating  to  long-term  drug 
treatment  programs  for  addiction  for  any 
person  who  declares  himself  an  addict 
provides  a  reasonable  body  of  evidence  to 
substantiate  this  declaration,  and  submits  to 
a  long-term  treatment  program  for  addiction, 
or  is  deemed  to  be  rehabilitated  pursuant  to 
rules  established  by  the  Secretary  of  Health 


and  Human  Services.  The  denial  of  benefits 
may  also  be  suspended  on  the  basis  of  the 
person's  participation  or  good  faith  effort  to 
participate  in  a  supervised  rehabilitation 
program.  Contact  the  U.S.  Department  of 
Justice's  Denial  of  Federal  Benefito  Project 
liaison  shown  under  the  heading  "For  Further 
Information"  in  the  front  of  this  issue  to 
verify  any  assertions  that  the  denial  of 
benefits  does  not  apply,  or  has  been  waived 
or  suspended  on  this  basis. 

(FR  Doc  90-21251  Filed  9-10-80;  8:45  am) 
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DEPARTIIENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

Discretionary  Grant  Program 
Announcement  for  Denial  of  Fed«ral 
Benefits  Demonstration  Project 

aoency:  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance;  Justice 
action:  Public  Announcement  of 
availability  of  funds  under  the 
Discretionary  Grant  Program  of  the 
Edward  Byrne  Memorial  State  and  Local 
Law  Enforcement  Assistance  program 
authorized  under  section  510(a)(3)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended.  42  U.S.C 
3760(a)(3). 

summary:  The  Bureau  of  Justice 

Assistance  is  publishing  this  notice  to 

annotmce  the  availability  of  funds  under 

a  new  program  initiative  entitled:  Denial 

of  Federal  Benefits  Demonstration 

Project 

DATES:  The  deadline  for  receipt  of 

applications  is  5  p.m.  e.s.L  on 

November  2. 1990. 

addresses:  BJA,  Central  Control  Desk. 

633  Indiana  Avenue  NW.,  Washington. 

DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michaelj.  Dalich,  Denial  of  Federal 

Benefits  Project.  (202)  307-0630. 633 

Indiana  Avenue  NW..  Washington.  DC 

20531. 

SUPPtEMENTARY  INFORMATION: 

I.  Introduction 

II.  Program  Description 

ni.  Eligibility  Requirements 
rV.  Application  Requirements 

V.  Procedures  and  Criteria  for  Selection 

VI.  Submission  Requirements 

VII.  Civil  Rights  Requirements 

I.  Introduction 

This  program  will  demonstrate  the 
implementation  and  operation  of  a 
program  (piu^uant  to  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988, 21  U.S.a 
853a)  to  deny  Federal  benefits  to 
persons  convicted  of  drug  trafficking 
and  drug  possession. 


Section  5301  of  the  the  Anti-Drug 
Abuse  Act  of  1988  (21  U.S.C  853a) 
(hereafter  refened  to  as  section  5301) 
provides  that  an  individual  convicted  of 
state  or  Federal  drug  trafficking  or 
possession  ofiienses  may  be  denied 
certain  Federal  benefits  by  state  courts. 
Under  a  separate  program.  The  National 
Center  for  State  Courts  was  awarded  a 
grant  to  coordinate  the  program  with 
State  Chief  Justices  and  State  Court 
Administrators.  This  program  is  to 
provide  actual  demonstrations  of  the 
implementation  and  operation  of  a 
program  to  deny  Federal  benefits  under 
section  5301  in  two  jurisdictions. 

n.  Program  OaKription 

This  program  is  intended  to  test  and 
demonstrate  two  different  approaches  to 
-  the  implementation  and  operation  of  a 
program  at  the  local  level  to  impose 
sanctions  imder  section  5301.  The 
program  is  intended  to  result  in 
docimientation  which  will  assist  other 
jurisdictions  in  implementation  of  a 
similar  program. 

Since  this  is  a  new  law  and  there  is  no 
experience  in  effective  utilization  of  this 
alternative  sentencing  technique,  the 
actual  program  structure  is  left  to  the 
discretion  of  the  applicant  However, 
applicants  mint: 

•  Be  an  agency  of  local  government 
having  a  substantial  impact  upon  the 
sentencing  decision  or  a  coordinating  or 
planning  agency  with  ability  to 
administratively  manage  the  program; 

•  Include  the  written  agreement  of  the 
chief  prosecuting  attorney  and  the  chief 
judge  of  the  coiul  to  participation  in  the 
demonstration:  and 

•  Be  prepared  to  include  a  detailed 
written  report  on  the  experience  of  the 
program,  including  area  of  success  and 
failure,  which  can  be  used  by  other 
jurisdictions  in  the  implementation  of 
this  program  and  recommendation  for 
legislation  changes,  if  any.  that  could 
improve  the  program. 

"Two  grants  will  be  awarded  under 
this  program  demonstrating  approaches 
to  implementation  of  sentences 
involving  the  denial  of  Federal  benefits. 
Awards  up  to  $100,000  for  each  site 
selected  will  be  made  for  a  12  month 
period.  I 

in.  Eligibility  Requirements 

Applications  are  invited  from  public 
agencies  having  a  substantial 
involvement  in  the  sentencing  decision. 


or  from  coordinating  or  plamiing 
agencies. 

Applicants  must  demonstrate  that 
they  have  the  management  capability  to 
administer  a  Federal  grant 

IV.  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative,  a 
detailed  budget  and  budget  narrative, 
and  an  evaluation  plan  to  document  the 
results  of  the  program. 

In  accordance  with  Executive  Order 
No.  12459, 28  CFR  67.510.  appUcants 
must  also  certify  that  they  have  not  been 
debarred  (voluntarily  or  involuntarily) 
from  receipt  of  Federal  funds.  OJP  Form 
4061/2,  which  will  be  supplied  with  the 
application  package,  must  be  submitted 
with  the  application. 

Other  certifications  required  with  the 
appUcation  include: 

(1)  Drug-Free  Workplace.  OJP  Form 
4601/3.  Lobbying  Certification  and 
disclosure  form  SF  LLL  (if  appropriate). 
Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $10,000. 

An  application  kit  is  available,  upon 
request,  containing  the  required  forms 
and  additional  backgrotmd  material  on 
section  5301.  The  Application  Kit  may 
be  requested  by  telephone  from  the 
Denial  of  Federal  Benefits  Project  at 
(202)  307-0630. 

V.  Proceduies  and  Criteria  for  Selectioa 

These  grants  will  be  competitively 
awarded  based  on  an  evaluation  of  all 
applicants  using  the  following  criteria: 

Applications  will  be  reviewed  by  a 
panel  which  will  make 
recommendations  to  the  Director,  BJA 
for  funding.  Letters  will  be  sent  to  all 
applicants  notifying  them  that  their 
proposal  has  been  selected  or  the 
reasons  it  was  not  selected.  BJA  will 
negotiate  the  terms  of  award  with  the 
selected  applicants. 

The  following  criteria  will  be  used  to 
select  the  successful  applicants: 

•  Demonstrated  ability  to  manage  a 
Federal  grant  (15  points) 

•  Documented  past  cooperation 
between  the  district  attorney,  courts, 
and  others  involved  in  the  sentencing 
decision.  (30  points) 


•  Qarity  of  the  application.  (10 
points) 

•  Existence  of  specific  goals  and 
timetables  documenting  the  imposition 
of  sentences  tmder  section  5301.  (20 
points) 

•  A  showing  that  the  jurisdiction  is 
demographically  representative  of 
benefit  availabiUty.  (10  points) 

•  Potential  for  replication  of  the 
program  elsewhere.  (15  points) 

VL  Submission  Requirements 

A  completed  Standard  Form  424 
(signed  original  and  three  copies) 
including  the  required  assurances  and 
certifications  must  be  received  by  5  pjn. 
e.d.t  on  the  date  above  mentioned. 

Those  applications  sent  by  mail 
should  be  addressed  to  BJA,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue  NW..  Washington.  DC  20531. 
Hand  delivered  applications  must  be 
taken  to  BJA,  633  Indiana  Avenue  NW., 
room  1042,  Washington,  DC  20531 
between  the  hours  of  6  a.in.  and  5  p.m. 
(EST)  except  Saturdays,  Sundays  or 
Federal  holidays. 

Applicants  will  be  notified  in  writing 
of  receipt  of  their  applications.  Every 
effort  will  be  made  to  review 
applications  in  a  timely  manner. 

Vn.  Qvil  Rights  Requirements 

No  person  in  any  State  shall  on  the 
grounds  of  race,  color,  religion,  national 
origin  or  sex  be  excluded  bom 
participation  in,  be  denied  the  benefits 
of,  be  subjected  to  discrimination  imder 
or  denied  employment  in  connection 
with  any  programs  or  activity  funded  in 
whole  or  in  part  with  funds  made 
available  under  the  Anti  Drug-Abuse 
Actofl98& 

Recipients  of  funds  under  the  Anti 
Drug-Abuse  Act  are  also  subject  to  the 
provision  of  title  VI  of  the  Qvil  Rights 
Act  of  1964;  section  504  of  the 
Rehabilitation  Act  of  1974,  as  amended; 
title  IX  of  the  Education  Amendments  of 
1972;  the  Age  Discrimination  Act  of 
1975;  and  the  Department  of  Justice  Noo- 
Discrimination  Regulations  28  CFR  part 
42,  subparts  C  D.  E,  and  G. 
Gerald  Qnty)  P.  Ragiw, 
AcUng  Director,  Bureau  of  Justice  Asaistanoe. 
WaharW.Bariiae, 
Acting  General  CouimaL 
[FR  Doc.  90-21252  Filed  9-lO-SO;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45CFRPart7t 

RIN  090S-AO32] 

CondHlons  for  Waivar  Of  Oanial  Of 
Fadaral  BanafHa 

AQCNCV:  Public  Health  Service:  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  HHS. 
action:  Notice  of  proposed  rulemaking. 


r.  This  proposed  rule  is  to 
amend  title  45  of  the  Code  of  Federal 
Regulations  to  add  a  part  78  to  provide 
definitions  to  assist  Federal  and  State 
courts  to  implement  section  5301  of 
Public  Law  100-600,  the  Anti-Drug 
Abuse  Act  of  1988,  21  U.S.C.  853a. 
relating  to  the  denial  of  Federal  benefits 
to  convicted  drug  traffickers  and 
possessors.  Among  other  things,  this 
proposed  rule  establishes  defmitions  by 
which  an  individual  may  have  his  or  her 
denial  of  Federal  benefits  waived  under 
section  5301.  It  is  suggested  that  this 
regulation  be  read  in  conjunction  with 
the  published  Department  of  Justice 
Guideline,  Denial  of  Federal  Benefits  for 
Certain  Drug  Offenders,  published 
elsewhere  in  this  issue  of  the  Federal 
Register  tmd  the  Department  of  Justice's 
Denial  of  Federal  BeneHts  form. 
DATES:  Comments  on  this  proposed  rule 
are  invited  and  must  be  submitted  by 
October  11, 1990. 

AOoncssES:  Comments  may  be  mailed 
to  Dr.  Joseph  Autry,  Associate 
Administrator  for  Policy,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  Room  12C06,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  or  delivered  to  the 
same  location  between  9M)  a.m.  and 
5.-00  p.m.  on  weekdays.  Federal  holidays 
excepted.  Comments  received  may  be 
inspected  at  the  same  location  during 
these  hours.  Please  address  a  copy  of 
comments  on  information  collection 
requirements  to:  Allison  Herron, 
ADAMHA  Desk  Officer,  Office  of 
Information  and  Regdatory  Affairs,  Rm. 
3002.  New  Executive  Office  Bldg., 
Washington,  DC  20503. 
ran  RMTMCR  iNfomiATiow  contact: 
Dr.  Joseph  Autry.  (301)  443^111. 
•urfLEnefTARV  mfonmation: 

Background 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988.  21  U.S.C.  853a,  authorizes, 
and  in  certain  instances,  mandates,  the 
denial  of  Federal  benefits  to  any 
individual  who  is  convicted  of  a  Federal 
or  State  offense  involving  the 
distribution  or  possession  of  a 


controlled  substance.  For  drug 
traffickers,  the  law  provides  that  at  the 
discretion  of  the  court,  an  individual  can 
be  declared  ineligible  for  any  or  all 
Federal  benefits  for  up  to  five  years 
after  a  first  conviction,  and  up  to  ten 
years  after  a  second  conviction.  Upon  a 
third  or  subsequent  conviction,  the  law 
mandates  that  a  drug  trafficker  be 
permanently  ineligible  for  all  Federal 
benefits. 

For  drug  possessors,  the  law  provides 
that,  at  the  discretion  of  the  court  upon 
the  first  conviction  an  individual  can  be 
(1)  declared  ineligible  for  any  or  all 
Federal  benefits  for  up  to  one  year.  (2) 
required  to  successfully  complete  an 
approved  drug  treatment  program  which 
includes  periodic  testing;  (3)  required  to 
perform  appropriate  community  service; 
or  (4)  subjected  to  any  combination  of 
these  sanctions.  Upon  a  second  or 
subsequent  conviction  for  drug 
possession,  the  law  provides  for  denial 
of  all  Federal  benefits  for  up  to  five 
years  and  imposition  of  the  other 
penalties  and  conditions  provided  for 
first  time  offenders. 

Section  5301  delineates  the  Federal 
benefits  which  may  not  be  denied 
pursuant  to  its  provisions.  For  drug 
traffickers,  deniable  Federal  benefits  do 
not  include  benefits  relating  to  long-term 
drug  treatment  programs  for  any 
individual  who  either  declares  himself 
or  herself  to  be  an  addict  and  submits  to 
a  long-term  drug  treatment  program  or  is 
deemed  to  be  rehabilitated  pursuant  to 
this  proposed  rule.  For  drug  traffickers 
and  possessors,  Federal  benefits  which 
may  be  denied  do  not  include  any 
retirement  welfare.  Social  Security, 
health,  disability,  veterans',  public 
housing,  or  other  similar  benefit  or  any 
other  benefit  for  which  payment  or 
services  are  required  for  eligibility. 
Federal  benefits  which  may  be  denied  to 
both  drug  traffickers  and  possessors 
include  the  issuance  of  any  grant 
contract  loan,  professional  license,  or 
commercial  license  provided  by  an 
agency  of  the  United  States  or  through 
the  appropriated  funds  of  the  United 
States. 

For  drug  possessors,  section  5301(b) 
mandates  a  waiver  of  the  penalties  and 
conditions  which  may  be  imposed  under 
it  for  any  individual  who,  if  there  is  a 
reasonable  body  of  evidence  to 
substantiate  such  a  declaration, 
declares  himself  or  herself  to  be  an 
addict  and  submits  to  a  long-term 
treatment  program  for  addiction,  or  is 
deemed  to  be  rehabilitated  pursuant  to 
this  proposed  rule. 

For  both  drug  traffickers  and 
possessors,  section  5301(c)  mandates  the 
suspension  of  the  period  of  ineligibility 
if  the  individual  completes  a  supervised 


drug  rehabilitation  program,  has 
otherwise  been  rehabilitated,  or  has 
made  a  good  faith  effort  to  gain 
admission  to  a  supervised  drug 
rehabilitation  program,  but  is  unable  to 
do  so  because  of  inaccessibility  or 
unavailability  of  such  program,  or  the 
inability  of  the  individual  to  pay  for 
such  a  program. 

Genetal  Analysis 

Congress  enacted  section  5301  to 
promote  the  accountability  of  illicit  drug 
users  and  reduce  the  demand  for  illicit 
drugs.  Section  5301  has  been 
implemented  by  the  Federal  and  State 
judiciary  with  the  assistance  of  the 
United  States  Department  of  Justice.  In 
enacting  section  5301.  Congress 
recognized  the  expertise  of  the 
Department  of  Health  and  Human 
Services  (HHS)  in  the  area  of  drug  abuse 
treatment  and  rehabilitation  and 
designated  HHS  as  the  responsible 
agency  for  issuing  regulations  to 
implement  the  treatment  and 
rehabilitation  provisions  in  paragraphs 
(a)  and  (b)  of  section  5301.  Accordingly, 
the  Department  proposes  to  define 
"long-term  treatment  program"  and 
"deemed  to  be  rehabilitated"  as  the 
terms  are  used  in  those  provisions. 

This  rule  proposes  that  an  individual 
be  considered  to  be  "deemed  to  be 
rehabilitated"  if  such  individual  has 
abstained  from  the  illicit  use  of  a 
controlled  substance  for  the  period  of  at 
least  180  days  immediately  prior  to  the 
date  of  sentencing.  Such  abstinence 
must  be  documented  by  the  results  of 
periodic  urine  drug  testing  conducted 
during  that  period,  and  such  drug  testing 
must  be  conducted  using  an 
immunoassay  test  approved  by  the  Food 
and  Drug  Administration  for  commercial 
distribution  or,  in  the  case  of  a  State 
offense,  either  using  an  immunoassay 
test  approved  by  the  Food  and  Drug 
Administration  for  commercial 
distribution  or  pursuant  to  standards 
approved  by  the  State. 

The  Secretary  bases  rehabilitation  on 
abstinence  rather  than  completion  of  a 
specified  drug  treatment  program  in 
acknowledgement  of  the  ever-widening 
scope  of  addiction  problems  and  the 
corresponding  diversity  of  possible 
treatment  modalities.  An  abstinence 
criterion  provides  for  simplicity  and 
uniformity  and  a  required  abstinence 
period  of  180  days  would  provide  a 
sound  indication  of  a  strong 
commitment  to  avoid  drug  abuse,  and 
therefore  a  better  than  average 
prognosis. 

The  Secretary  has  further  required 
abstinence  to  be  documented  by 
periodic  mine  drug  testing  because 


periodic  drug  testing  is  the  most  reliable, 
efficient,  and  cost-effective  means  by 
which  to  document  abstinence.  It  is  not 
expected  that  this  requirement  will 
impose  a  substantial  burden  on 
individuals,  since  most  drug  treatment 
programs  have  immunoassay  periodic 
drug  testing  in  place  as  part  of  their 
treatment  protocols.  Drug  testing  may 
also  be  available  for  individuals  on 
probation  or  parole  or  may  otherwise  be 
provided  throagh  the  criminal  justice 
system.  The  Secretary  has  required  that 
for  Federal  ofienders  urine  drug  testing 
must  be  conducted  using  an  FDA- 
approved  imnunoassay,  but  in  the  case 
of  State  offenders  has  left  discretion  to 
the  States  to  approve  other  methods  of 
drug  testing,  including  methods  utilized 
by  State  courts  which  are  approved  by 
the  State. 

The  Department  has  determined  that 
inimunoassay  drug  testing  is  sufficient 
for  Federal  offenders  since  the  use  of 
immunoassay  drug  testing  for  puiposes 
of  monitoring  drug  abstinence  is  the 
standard  of  practice  within  drug 
treatment  programs  and  the  criminal 
justice  system. 

The  Secretary  has  also  used  a  180<lay 
standard  in  defining  a  "long-term 
treatment  program"  which  is  used  in 
determining  whether  an  individual's 
denial  of  Federal  benefits  may  be 
waived.  Use  of  the  180-day  period  will 
ensure  consistency  with  the  standard 
the  Secretary  has  set  for  determining 
that  an  individual  has  been  rehabilitated 
and  is  long  enough  that  it  improves  the 
likelihood  that  the  treatment  program 
will  provide  enduring  benefits. 

Research  has  shown  that  90  days  or 
less  in  treatment  has  no  more  lasting 
effect  than  detoxifications  alone,  and 
clinical  consensus  is  that  4  to  6  months 
of  continuous  treatment  is  needed  to 
produce  lasting  change.  Thus,  the 
Department  expects  diet  a  180-day 
period  of  treatment  would  improve  an 
individual's  prognosis  for  successful 
rehabilitation. 

The  Department  has  also  required  that 
a  long-term  treatment  program  as 
defined  in  the  regulations  must  be 
approved  by  a  nationally  recognized 
accreditation  program  or  the  State  in 
which  the  program  is  located.  The 
Department  believes  this  requirement 
will  help  ensure  that  the  program  meets 
minimum  standards  in  providing 
treatment  to  the  drug  trafficker  or 
possessor  who  is  addicted  to  drugs  and 
enters  the  program  in  order  to  have  his 
or  her  denial  of  Federal  benefits  waived. 

Regulatory  Flaxifaility  Act  and  Executive 
Older  12291 

In  accordance  with  the  Regulatory 
FlexibUity  Act  of  1980. 5  U.S.C.  6(ffi(b). 


the  Secretary  certifies  that  dds  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  that  therefore  a  regulatory 
flexibility  analysis  need  not  be 
prepared. 

llie  Secretary  has  determined  that 
this  rule  does  not  meet  the  criteria  for  a 
major  rule  under  Exeputive  Order  12201 
and  therefore  a  regulatory  impact 
analysis  is  not  required. 

Paper  Reductton  Act  of  1980 

Section  78.2(a)  of  this  proposed  rule 
contains  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1080.  Comments  regarding  these 
requirements  can  be  sent  to  the 
individual  whose  name  appears  in  the 
address  section  of  the  preamble. 

List  of  Subjects  in  45  CFR  Part  78 

Drug  abuse. 

This  proposed  rule  amends  title  45  to 
add  part  78.  Accordingly,  the 
Department  of  Health  and  Human 
Services  proposes  to  add  45  CFR  part  78 
as  follows: 
JaBMf  O.  MasoB, 
Assistant  Secretary  for  Health. 

Approved:  July  6. 1990. 
Louif  W.  Sullivan, 
Secretary. 

Authority:  Section  5301  of  Pub.  L  100-690, 
the  anti-Drug  Abuse  Act  of  1988, 102  Stat 
4310,  21  U.S.C.  8S3a. 

PART  7»-CONOrnONS  FOR  WAIVER 
OF  DENIAL  OF  FEDERAL  BENEFITS 

78.1  Applicability. 

70.2  Definitions. 

78.3  BenefiU  Not  Denied  to  Rehabilitated 
Offenders. 

S78.1    AppHcabWty. 

This  part  is  applicable  to  any  decision 
to  deny  Federal  benefits,  under 
authority  of  21  U.S.C.  853a.  to  an 
individual  convicted  of  a  Federal  or 
State  offense  involving  distribution  or 
possession  of  a  controlled  substance  as 
defined  by  the  Controlled  Substance 
Act  21  U.S.C.  802. 


$78,2 

For  the  purposes  of  denying  Federal 
benefits  under  21  U.S.C.  853a: 

(a)  Deemed  to  be  Rehabilitated  means 
that  an  individual  has  abstained  from 
the  illicit  use  of  a  controlled  substance 
for  the  period  of  at  least  180  days 
immediately  prior  to  the  date  of 
sentencing  provided  that  such 
abstinence  is  documented  by  the  results 
of  periodic  urine  drag  testing  conducted 


during  that  period:  and  provided  fiirtfaer 
that  such  drug  testing  is  conducted  using 
an  immunoassay  test  approved  by  the 
Food  and  Drug  Administration  for 
commercial  distribution  or.  in  the  case 
of  a  State  offense,  either  using  an 
immunoassay  test  approved  by  the  Food 
and  Drug  Administration  for  commercial 
distribution  or  pursuant  to  standards 
approved  by  the  State. 

(b)  Long-term  treatment  program  ot 
long-term  drug  treatment  program 
means  any  drug  abuse  treatment 
program  of  180  days  or  more  where  the 
provider  has  been  accredited  by  the 
Joint  Commission  on  Accreditation  of 
Health  Organizations,  the  Commission 
on  Accreditation  of  Rehabilitation 
Facilities,  or  the  Council  on 
Accreditation  of  Services  for  Families 
and  Children,  or  licensed  or  otherwise 
approved  by  the  State  to  provide  drug 
abuse  treatment 


S78J 


(a)  No  individual  convicted  of  any 
Federal  or  State  offense  involving  the 
distribution  of  controlled  substances 
shall  be  denied  Federal  benefits  relating 
to  long-term  drug  treatment  programs  for 
addiction  under  21  U.S.C.  853a(a)(l)  it. 

(1)  The  individual  declares  himself  or 
herself  to  be  an  addict  and  submits  to  a 
long-term  treatment  program  for 
addiction  as  defined  by  S  78.2(c). 
provided  that  in  the  determination  of  the 
sentencing  court  there  is  a  reasonable 
body  of  evidence  to  substantiate  the 
individual's  declaration  that  such 
individual  is  an  addict  or 

(2)  The  individual  is.  in  the 
determination  of  the  sentencing  cotirt 
deemed  to  be  rehabilitated  as  defined 
by  §  78.2(a). 

(b)  No  individual  convicted  of  any 
federal  or  State  offense  involving  the 
possession  of  controlled  substances 
shall  be  denied  any  Federal  benefit  or 
otherwise  subject  to  penalties  and 
conditions,  under  21  U.S.C.  853a(b)(l)  if: 

(1)  The  individual  declares  himself  or 
herself  to  be  an  addict  and  submits  to  a 
long-term  treatment  program  for 
addiction  as  defined  by  §  78.2(c). 
provided  that  in  the  determination  of  the 
sentencing  court  there  is  a  reasonable 
body  of  evidence  to  substantiate  the 
individual's  declaration  that  such 
individual  is  an  addict  or 

(2)  The  individual  is.  in  the 
determination  of  the  sentencing  court 
deemed  to  be  rehabilitated  as  defined 
by  S  78.2(a). 

[PR  Doc.  90-21248  Fitfd  9-7-90;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

(Dodm  Na  90-312;  FCC  90-229] 

Denial*  Of  Federal  Benefits 

AQCNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


:  The  Commission  is  issuing  a 
Notice  of  Proposed  Rule  Making  to 
propose  rule  and  form  changes  to 
implement  the  provisions  of  section  5301 
of  the  Anti-Drug  Abuse  Act  of  1988 
concerning  the  denial  of  Federal 
benefits  to  persons  convicted  of  drug 
related  crimes.  The  proposed 
certiHcation  will  require  applicants  for 
professional  or  commercial  licenses  to 
certify  that  they  are  not  subject  to  a 
section  5301  denial  of  benefits.  The 
proposed  rules  will  require  licenses  to 
report  any  section  5301  denials  of 
Federal  benefits  imposed  during  the 
Ucense  term. 

DATES:  Comments  are  due  October  11, 
1900.  Reply  comments  are  due  October 
20.1990' 

AOOMESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 
TON  RINTHCR  INFORMATION  CONTACT 

Martin  Blumenthal  Office  of  General 
Counsel,  Federal  Communications 
Commission  (202)  254-6530. 
SUPPLEMENTARY  mTORMATION:  The 

collection  of  information  contained  in 
these  proposed  rules  has  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Copies  of 
that  submission  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800  2100  M  Street  NW.,  Suite 
140  Washington,  DC  20037.  Persons 
wishing  to  comment  on  the  information 
collection  should  contact  Eyvette  Flynn, 
Office  of  Management  and  Budget  3235, 
NEOa  Washington.  DC  20503,  (202)  395- 
3785. 

OMB  Number  None. 

Title:  Amendment  of  part  1  of  the 
Commission's  Rules  to  Implement 
section  5301  of  the  Anti-I^ug  Abuse  Act 
of  1988  (Notice  of  Proposed  Rule  Making 
in  General  Docket  No.  90-312). 

Respondents:  Businesses,  including 
small  business,  and  individuals. 

Estimated  Annual  Burden  and 
Frequency  ofReponse:  The  information 
collection  burden  will  involve  s 
certification  by  all  applicants  for 
professional  or  commercial  licenses  diat 
the  applicant  is  not  subjeti  to  a  denial  of 


Federal  benefits  under  section  5301  of 
the  Anti-Drug  Act  of  198&  It  will  also 
involve  reports  by  existing  licensees 
that  become  subject  to  a  section  5301 
denial  of  Federal  benefits  during  their 
license  term. 

Average  annual  certifications:  500.000 
Average  btutlen  per  certification:  0.017 

hours 
Average  annual  reports:  5 
Average  burden  per  report  2  hours 
Total  average  annual  burden  hours: 

8,510 

Frequency:  On  occasion. 

Needs  and  Uses:  The  certifications 
and  reports  will  enable  the  Commission 
to  meet  its  responsibilities  to  the  fullest 
extent  possible  under  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988  and  the 
Office  of  National  Drug  Control  Policy 
plan  for  implementation  of  section  5301. 
This  is  a  summary  of  the  Commission's 
Notice  of  Proposed  Rule  Making, 
adopted  June  14. 1990,  FCC  90-229.  The 
full  text  of  this  Commission  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (room  230),  1919  M 
Street  NW,  Washington,  DC.  The  full 
text  of  this  Notice  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Tremscription 
Services,  Inc.,  2100  M  Street  NW.,  Suite 
140  Washington,  DC  20037,  (202)  857- 
3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  Notice  proposes  rules  to  collect 
the  information  necessary  to  implement 
section  5301  of  the  Anti-Drug  Abuse  Act 
of  1988  with  respect  to  professional  and 
commercial  licenses  issued  by  the 
Commission.  Section  5301  provides 
Federal  and  State  court  judges  the 
discretion  to  deny  Federal  benefits  to 
individuals  of  offenses  consisting  of  the 
distribution  or  possession  of  controlled 
substances.  Public  Law  100-600, 102 
Stat.  4181  (to  be  codified  at  21  U.S.C. 
853a).  Federal  benefits,  as  used  in  the 
statute,  include  Ucenses  issued  by  the 
FCC  21  U.S.C.  853a(d)(l). 

2.  The  Office  of  National  Drug  Control 
Policy  (ONDCP)  plan  for  implementation 
of  section  5301  proposes  to  use  the 
General  Services  Administration  (GSA) 
publication  "Parties  Excluded  from 
Federal  Prociu«ment  or 
Nonprocivement  Programs"  (commonly 
referred  to  as  the  "Debarment  List")  to 
notify  agencies  of  those  persons  barred 
from  Federal  benefits  under  section 
5301.  In  addition,  ONDCP  expects 
agencies  to  use  what  it  refers  to  as  a 
"common  rule  established  among 
Federal  agencies  for  nonprocurement 
programs"  diat  requires  applicants  to 


certify  as  to  their  eligibility.  The  ONDCP 
plan  also  indicates  that  in  "instances 
where  denial  of  an  existing  benefit  is  at 
issue"  each  agency  "will  determine  the 
manner  and  time  frame  for  benefit 
termination." 

3.  No  rule  changes  are  necessary  to 
implement  use  of  the  Debarment  List  in 
coimection  with  applications.  The 
application  forms  used  by  the 
Commission  do  not.  however,  include 
the  certification  referred  to  in  the 
ONDCP  plan.  We  therefore  propose  to 
amend  part  1  of  the  Commission's  rules 
by  adding  a  new  subpart  P,  47  CFR 
1.2001  et  seq.,  which  will  require 
applicants  to  certify  that  neither  they 
nor  any  parties  to  the  application  are 
subject  to  a  section  5301  bar  on  Federal  . 
benefits.  Applications  that  do  not 
contain  such  a  certification  will  be 
dismissed.  We  also  propose  to  require 
licensees  to  inform  the  Commission  if 
they  or  any  of  their  principals  become 
subject  to  a  section  5301  bar  during  the 
course  of  the  license  term. 

4.  The  legislative  history  of  section 
5301  suggests  that  an  applicant  will  not 
be  eligible  when  an  "individual"  who  is 
subject  to  the  bar  remains  a  party  to  the 
application.  See  134  Cong.  Rec.  S12970, 
S15973,  S15974  (daily  ed.  Oct.  14, 1988) 
(statements  of  Sen.  Gramm).  Thus,  we 
propose  to  apply  the  certification  and 
information  collection  requirement  to  all 
parties  to  applications  and  licensee 
principles,  including:  Officers,  directors, 
non-limited  partners,  holders  of  5%  or  . 
more  of  the  voting  stock,  and  non-voting 
stockholders  or  limited  partners  with  a 
similar  (5%  or  more)  interest  in  the 
applicant  or  Ucensee. 

5.  We  propose  that  the  term  "license," 
as  used  in  section  5301,  should  be 
defined  in  accordance  with  section 
551(8)  of  the  Administrative  Procedure 
Act:  "[L]icense  includes  the  whole  or 
part  of  an  agency  permit,  certificate, 
approval,  registration,  charter, 
membership,  statutory  exemption  or 
other  form  of  permission."  5  U.S.C. 
551(8).  This  definition  includes  all  forms 
of  Commission  instruments  of  authority, 
including,  for  example,  authorizations 
for  the  use  of  the  radio  spectrum,  radio 
operator  authorizations,  equipment 
certifications,  type  acceptances  or  type 
approvals,  and  certificates  of  authorify 
to  construct  communications  lines  under 
47  U.S.C  214.  We  believe  that 
"professional"  and  "commercial" 
licenses,  as  used  in  section  5301,  include 
any  licenses  that  are  professional  in 
nature  or  that  may  be  used  for 
commercial  purposes.  Aniateur  radio 
operation  is  the  only  activify  licensed  by 
Uie  Commission  for  which 
"professional"  and  "commercial"  use  is 


prohibited.  See  47  CFR  97.1ia  107.112. 
In  all  other  instances,  the  Commission 
authorization  may  be  used  for 
"professionsr  or  "commerciar 
puqwses.* 

6.  Consistent  with  the  portions  of  the 
ONDCO  plan  that  contemplate  the 
termination  of  existing  benefits,  we  are 
proposing  a  nile  requiring  licensees  to 
notify  the  Commission  of  any  section 
5301  bar  imposed  on  the  licensee  or  any 
of  its  principals  during  the  license  term. 
Commenters,  however,  should  address 
whether  the  statute  contemplates 
revocation  of  license  and,  if  so,  the 
appropriate  procedures  to  achieve  that 
end. 

7.  An  Initial  Regulatory  Flexibilify 
Analysis  has  been  prepared  under  the 
Regulatory  Flexibilify  Act  of  1980,  and  a 
copy  of  this  Notice  of  Proposed  Rule 
Making  shall  be  sent  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

8.  This  actfon  is  taken  pursuant  to 
authorify  contained  in  sections  4(i),  4U) 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  154(j] 
and  303(r)  and  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988,  21  U.S.C.  823a. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Denials  of  federal  benefits, 
Drug  abuse. 

Federal  Communications  Commission. 
Donna  R.  SaiRy, 
Secretary. 

Rule  Change 

PART  1— PRACTICE  AND  PROCEDURE 

Part  1,  tide  47  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  adding  a  sew  subpart  P  to  read  as 
follows: 

Subpart  P-^nplamentation  of  tfaa  Anti-Diug 
AbuacActoflSSS 

Sec* 

1.2001  Purpose. 

1.2002  AppUoantB  required  to  submit 
information. 

1.2003  Applioations  affected. 

1.2004  Licensees  required  to  submit 
information. 


'  BecauM  ilwy  do  not  Involve  applications  or  the 
iMuance  of  individnal  authorizations  or  licenses  by 
the  Coininissios.  we  do  not  believe  that  "blanket" 
authorizations  are  subfect  to  the  section  53m  bar. 
Although  the  system  Uenoes  would  be  the  subject  of 
a  section  5301  bar,  under  our  proposal  individnal 
users  authorized  by  the  licensee  would  not  See  47 
CFR  part  22.  SiMlarly.  we  do  not  believe  that  a 
section  63m  denial  <rf  benefits  would  bar  operations 
authorizations  aiitborised  without  individual 
lioenaes.  See  47  U&C  307(e);  47  CFR  SMOt.  94.404, 

gai79(c),80An(b).  ' 


subpart  P    ImplenMnUitloN  of  llw 
Antl-Oruo  Abuee  Act  of  19M 

Authority:  Sec  4, 48  SUt  1066.  n 
amended:  47  U.8.C  154;  faiq>leBieBt  2}  U&C 
8S3a. 

11.2001    Purpose. 

To  determine  eligibilify  for 
professional  and/or  commercial  licenses 
issued  by  the  Commission  with  respect 
to  any  denials  of  Federal  benefits 
imposed  by  Federal  and/or  state  courts 
under  authorify  granted  in  21  U.S.C 
853a. 

f  1.2002   AppHcants  rsQufersd  to  sulNiiit 


(a)'In  order  to  be  eligible  for  any  new. 
modified,  and/or  renewed  instnnnent  of 
authorization  fitim  the  Commission, 
including  authorizations  issued  pursuant 
to  sections  214.  301. 302, 303(a}  308. 
310(d),  318,  319,  325(b),  351,  361(b), 
362(b],  381,  and  385  of  the 
Communications  Act  of  1934,  as 
amended,  by  whatever  name  that 
instrument  may  be  designated,  all 
applicants  shall  certify  that  neither  the 
appUcant  nor  any  party  to  the 
application  is  subject  to  a  denial  of    .  - 
Federal  benefits  pursuant  to  section ' 
5301  of  the  Anti-Drug  Abuse  Act  of  1968. 
21  U.S.C.  853a.  If  a  section  5301 
certification  has  been  incorporated  in 
the  application  form  being  filed,  die 
applicant  need  not  submit  a  separate 
certification.  If  the  applicant  is  unable  to 
so  certify,  it  shall  be  ineligible  for  the 
authorization  for  which  it  applied,  and 
the  application  shall  be  dismissed. 

(b)  A  party  to  the  application,  as  used 
in  paragraph  (a)  of  this  section  shall 
include: 

(1)  If  the  applicant  is  an  individual, 
that  individual; 

(2)  If  the  applicant  is  a  corporation  or 
unincorporated  association,  aU  officers, 
directors,  or  persons  holding  5%  or  more 
of  the  outstanding  stock  or  shares 
(voting  or  non-voting)  of  the  applicant 
and 

(3)  If  the  applicant  is  a  partnership,  all 
non-limited  partners  and  any  limited 
partnera  holding  a  5%  or  more  interest  in 
the  partnership. 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  are  not  applicable 
to  the  Amateur  Radio  Service,  the 
Citizens  Band  Radio  Service,  the  Remote 
Control  Radio  Service,  or  to  users  in  the 
Public  Mobile  Services  and  the  Private 
Land  Mobile  Radio  Services  that  are  not 
individually  licensed  by  the 
Conmiission. 

\  1.2003"  Apple  sUons  effededt 

The  certification  required  by  1 1.2002 
of  this  part  must  be  filed  vrith  the 
fallowing  applications  as  well  as  any 


BEST  COPY  AVAILABLE 


other  requests  for  authorization  filed 

with  the  Commission,  regardless  of 

whether  a  specific  form  exists. 

FCC  301— Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station; 

FCC  301-A — ^Application  for  Authorify 
to  Operate  a  Broadcast  Station  by 
Remote  Control  or  to  Make  Changes 
in  a  Remote  Control  Authorization; 

FCC  302— Ai^lication  for  New 
Broadcast  Station  License; 

FCC  303-S— Application  for  Renewal  of 
Ucense  for  Commercial  and 
Noncommercial  AM,  FM  or  TV 
Broadcast  Station; 

FCC  307 — ^Application  for  Extension  of 
Broadcast  Construction  Permit  or  to 
Replace  Expired  Construction  Permit 

FCC  306— Application  for  Permit  to 
Deliver  Programs  to  Foreign  Broadcast 
Stations: 

FCC  309— Application  for  Authorify  to 
Construct  or  Make  Changes  in  an 
International  or  Experimental 
Broadcast  Station; 

FCC  310— Application  for  an 
International,  Experimental 
Television,  Experimental  Facsimile,  or 
a  Developmental  Broadcast  Station 
License; 

FCC  311 — ^Application  for  Renewal  of  an 
International  or  Experimental 
Broadcast  License; 

FCC  313 — Application  for  Authorization 
in  the  Awdliary  Radio  Broadcast 
Services; 

FCC  313-Jl— Application  for  Renewal  of 
Auxiliary  Broadcast  License; 

FCC  314— Application  for  Consent  to 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License: 

FCC  315 — Application  for  Consent  to 
Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station 
Construction  Permit  or  License; 

FCC  316— Application  for  Consent  to 
Assignment  of  Radio  Broadcast 
Station  Construction  Permit  or  License 
or  Transfer  of  Control  of  Corporation 
Holding  Radio  Broadcast  Station 
Construction  Permit  or  License; 

FCC  327— Application  for  Cable 
Television  Relay  Service  Station 
Authorization; 

FCC  330— Application  for  Authorization 
to  Construct  New  or  Make  Changes  in 
an  Instructional  Television  Hxed  and/ 
or  Response  Station(s),  or  to  assign  or 
Transfer  Such  Stations; 

FCC  330-L— Application  for 
Instiuctional  Television  Fixed  Station 
License; 

FCC  330-R— Application  for  Renewal  of 
Instructional  Television  Fixed  Station 
and/or  Response  Station(s)  and  Low 
Power  Relay  Station(s)  License; 
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FCC  340-^^plicatioii  for  CoBStmctios 

Permit  fotHaBcacaateTdal 

Educational  Broadcast  Statioii; 
FOG  Stt— Application  tor  trantfef  of 

Contnrf  of  a  Coiporats  Ucenaee  or 

Permittee,  or  Assignment  of  License  or 

Pennit.  for  an  FM  or  TV  Tran^tor 

Station  or  a  Lowr  Power  Television 

Station: 
FCC  34ft— Apidicatfcn  for  Authority  to 

Construct  or  Make  Changes  in  a  Low 

Power  TV.  TV  Translator  or  TV 

Booster  Station: 
FCC  347— Apidicatiaa  fat  a  Low  Power 

TV,  TV  Translator  or  TV  Booster 

Station  License; 
FCC  34a— Application  for  Renewal  of 

License  for  Translator  or  Low  Power 

Power  Television  Broadcast  Station; 
FCC  349— Application  for  Authority  to 

Construct  or  Make  Changes  in  an  FM 

Translator  or  FM  Booster  Station; 
FCC  350— Application  for  an  FM 

Translator  or  FM  Booster  Station 

License; 
FCC  401— Apphcation  for  New  ot 

Modified  Conunon  Carrier  Radio 

Station  Aethorization  Under  Part  22; 
FCC  402— Application  for  Station 

Aathorization  in  the  Private 

Operational  Fixed  Microwave  Radio 

Sovice; 
FCC  402-R— Renewal  Notice  and 

Certification  in  the  fttvate 

Operational  Fbced  Kfierowave  Radio 

Service; 
FCC  403 — Application  for  Radio  Station 

License  or  Mo<fificatioB  Thereof 

Under  parts  23  or  25; 
FCC  404— Apf^eatioB  for  Aircraft  Radio 

Station  License; 
FCC  405— Application  for  Renewal  of 

Radio  Station  Licane  in  Specified 

Services; 
FCC  405-A— Application  for  Renewal  of 
Radio  Station  License  and/or 
Notification  of  Change  to  License 
Information; 


FCC  MS  n    fihtp/Ahrraft  Lkenae 

Expiration  Notice  and/or  Rengmai 

Apphcation; 
FCC  406— Application  for  Ground 

Station  Audiorization  in  the  Aviation 

Services; 
FCC  407— Application  for  New  or 

Modified  Radio  Station  Construction 

Permit; 
FCC  40»— Airborne  Mobile  Radio 

Telephone  license  Api^cation: 
FCC  410-^egistration  of  Canadian 

Radio  Station  Licetsee  and 

Application  for  Permit  to  Operate 

(Land  Mobile); 
FCC  442— Application  for  New  or 

Modified  Radio  Station  Authorization 

Under  part  5  of  FCC  Rules- 
Experimental  Radio  Service  (Other 

than  Broadcast); 
FCC  490 — Application  for  Assignment  or 

Transfer  of  Control  Under  part  22; 
FCC  493— Application  for  Earth  Station 

Authorization  or 
(Proposed)— Modification  of  Station 

License;. 
FCC  494— Application  for  a  New  or 

Modified  Microwave  Radio  Station 

License  Under  part  21; 
FCC  494-A— Certification  of  Completion 

of  Construction  Under  part  21; 
FCC  503— Application  for  Land  Radio 

Station  License  in  the  Maritime 

Services; 
FCC  506— Application  fbt  Ship  Radio 

Station  License; 
FCC  574-^Application  for  Private  Land 

Mobile  and  Genoal  Mobile  Radio 

Services; 
FCC  574-R— Application  for  Renewal  of 

Radio  Station  License; 
FCC  701— Application  for  Additional 

Time  to  Construct  a  Radio  Station 
FCC  702— Application  for  Consent  to 
Assignment  oi  Radio  Station 
Construction  Pennit  or  License; 
FCC  70»— Anilication  for  Consent  to 
Transfer  Control  of  Corporation 
Holding  Station  License; 


FCC  704— y^qiticatioa  for  Consent  to 
Transfer  of  Ccmtrd  of  Corporation 
Holding  Common  Carrier  Radio 
Station  Construction  Permit  or 
License; 

FCC  730-^ppliGation  foe  Registration 
of  Equipment  to  be  Connected  to  the 
Telephone  Network; 

FCC  731— Application  for  Equipment 
Authorization; 

FCC  753— Restricted  Radiotelephone 
Operator  Permit  Application; 

FCC  755 — Application  for  Restricted 
Radiotelephone  Operator  Permit- 
Limited  Use; 

FCC  756— Application  for  Commercial 
Radio  Operator  License. 

S  1.2004    Ucansees  reqirired  to  submit 
kifonaaMofii 

With  the  exception  of  the  services 
exempted  in  S  1.2002(c)  of  this  part  if  a 
hcensee,  permittee,  or  holder  of  any 
other  instrument  of  Commission 
authorization,  or  any  party  thereto  as 
defined  in  S  1.2002(b)  of  this  part,  is 
denied  Federal  benefits  pursuant  to 
section  5301  of  the  Anti-Drug  Abuse  Act 
of  1988,  21  U.S.C.  853a.  the  licensee, 
permittee,  or  holder  of  any  other 
instrument  of  Commission  authorization 
must  notify  the  Commission  of  that 
action  within  30  days  for  the  issuance  of 
the  judicial  order  imposing  the  section 
5301  bar.  and  sudi  notification  must 
provide  the  following  information: 

(a)  The  identity  of  the  individual(s) 
declared  inehgible  for  Federal  benefits 
and  his  or  her  (or  their)  relationship  to 
the  applicant; 

(b)  The  court  in  which  the 
individual(s)  were  convicted: 

(c)  The  offense  for  which  the 
individual(s)  were  convicted;  and 

(d)  The  sentence  imposed,  the  date  on 
which  it  was  imposed,  and  the  beginning 
and  ending  dates  of  the  ineligibility 
imposed  as  a  part  of  the  sentence. 

[FR  Doc  90-21249  Filed  9-7-90: 8:45  am] 
BHXSM  cooe  fria^i-M  ' 
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September  11,  1990 


Part  V 


Department  of 
Agriculture 


Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 

Citrus  Canken  Final  Rule 
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DCMRTMENT  OF  AQRiCULTURE 


661,  Federal  Bailding.  6506  Belcrest 
Road.  HyattBvffle.  MD  20782. 436-6986. 

TMIYI 


7CFR  Part  301 
(DodwINa  60-114] 


Cltnis  Canker 

AOOlCv:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Hnal  rule. 


r.  We  are  removing  all 
regulations  related  to  what  has  been 
c^ed  the  Florida  nursery  strain  of 
citrus  canker.  Recent  scientific  reports 
and  articles  indicate  that  the  organism 
that  causes  this  disease  is  different  from 
Xanthomoaas  campestris  pv.  citri,  the 
bacterium  that  causes  citrus  canker,  and 
that  the  nursery  strain  disease  should 
not  be  considered  dtrus  canker.  In 
addition,  our  experience  in  Florida 
during  the  past  5  years,  as  well  as  those 
reports  and  articles  that  address  the 
potential  for  the  Florida  nursery  strain 
to  harm  plants,  indicate  that  tlw  varioos 
forms  of  Florida  nursery  strain  do  not 
cause  a  disease  dangerous  to  citrus  or 
other  plants  or  fruit 

Further,  we  are  removing  from 
quarantine  all  areas  of  I^orida  outside  a 
portion  of  Manatee  Coonty  where 
infestations  caused  by  the  Asiatic 
strains  oiXanthomonas  campestris  pv 
citri  have  been  detected  during  the  past 
2  years.  This  action,  in  conjunction  with 
the  removal  of  legulatioos  related  to  the 
nursery  strain,  will  relieve  restrictions 
on  the  interstate  movement  of  dtrus  and 
certain  other  plants,  fruit  seeds,  and 
other  regulat^  articles  from  all  areas  of 
Florida  except  for  part  of  Manatee 
County. 

Designation  of  less  than  the  entire 
State  as  a  quarantined  area  is 
contingent  upon  certain  inspection 
requirements  being  met  and  upon 
Florida  enforcing  certain  restrictions  on 
the  intrastate  movement  of  regulated 
articles  from  the  quarantined  area. 

This  final  rule  also  revises  the 
regulations  on  the  interstate  movement 
of  regulated  artides  from  and  through 
the  quarantined  area  by  adding  some 
restrictions  to  prevent  the  interstate 
spread  of  dtrus  canker  and  by  removing 
some  restrictions  that  are  no  longer 
necessary. 
EFFECTIVE  DATE:  September  18, 1990. 

FON  FURTHEN  INfOWIIATIOII  CONTACT: 

Eddie  W.  Elder,  Chief  Operations 
Officer,  Domestic  and  Emergency 
Operations.  PPQ,  APHIS.  USDA.  Room 


Badcgroond 

Regulations  to  prevent  the  interstate 
spread  of  dtrus  canker  are  contained  in 
7  CFR  301.75  through  301.75-16, 
"Subpart  -  Citrus  Canker."  These 
regulations  were  established  in  19M 
after  several  central  Florida  nurseries 
were  found  to  be  infested  with  what 
was  thought  to  be  dtrus  canker  caused 
by  a  previously  undescribed  strain  of 
Xanthoatonas  campestris  pv.  citri 

By  the  end  of  1984,  plants  infected 
with  this  new  strain,  which  came  to  be 
called  the  Florida  nursery  strain,  had 
been  found  at  nine  dtrus  nurseries  in 
Florida.  The  disease  was  detected  at 
nine  additional  nurseries  in  1966,  at  two 
more  in  1986, 3  more  in  1987.  four  man 
in  1988,  and  at  29  nurseries  in  1989.  On 
three  occasions  the  Florida  nursery 
strain  was  found  on  young  nsisery  trees 
(resets)  that  had  been  moved  into  dtrus 
groves  from  infested  nurseries. 

It  should  be  noted  that  the  term 
"nursery  strain"  has  come  to  be  used  to 
refer  to  a  group  of  dosely  related 
organisms,  "nursery  strains."  differing 
primarily  in  their  degree  of 
pathogesidty. 

In  1986,  the  Asiatic  form  of  dtrus 
canker  disease  was  detected  in  Florida 
for  the  first  time  since  it  was  eradicated 
from  ihe  State  in  1927.  Since  then, 
infestations  caused  by  Asiatic  strains 
have  been  found  in  two  commercial 
poves  in  Manatee  County  and  several 
residential  areas  in  Manatee,  PineOas, 
and  Sarasota  Counties. 

Initially,  the  regulations  did  not 
distinguish  between  the  Asiatic  form  of 
dtrus  canker  and  tiie  disease  caused  by 
the  Florida  nursery  strain.  Over  time, 
however,  both  lab<M'atory  research  and 
observations  made  in  the  field  yielded 
data  suggesting  that  the  Florida  nursery 
strain  was  different  fiom  the  Asiatic 
strains  and  caused  what  is  now  known 
to  be  a  much  less  serious  citrus  leaf  spot 
d^ase.  Based  on  this  growing  body  of 
information,  we  have  amended  the 
regulations  several  times,  to  reflect  the 
differences  between  the  two  types  of 
disease  and  to  ease  restrictions  rdated 
to  the  Florida  nursery  strain. 

On  March  27, 1990,  we  published  in 
the  Federal  Regbter  (55  FR  11209-1122a 
Docket  No.  89-040)  a  proposed  rule  to 
again  amend  the  citrus  canker 
regulations.  Docket  89-040  proposed  to 
remove  all  regulations  pertaining  to 
what  had  been  called  the  Florida 
nursery  strain  of  dtrus  canker,  and  to 
remove  from  quarantine  all  areas  of 
Florida  outside  a  portion  of  Manatee 
County  where  infestations  caused  by  the 


Asistic  strains  had  been  detected  wldiin 
ttw  pest  2  years.  The  boundaries  of  the 
proposed  quarantined  area 
mcoBipassed,  and  were  at  least  5  miles 
from,  the  sites  of  these  infestations. 
Quarantine  of  less  than  the  entire  State 
was  to  be  contingent  upon  certain 
inspection  requirements  being  met  and 
upon  the  State  of  Florida  enforcing 
certain  restrictions  on  the  intrastate 
movement  of  regulated  artides  from  the 
quarantined  area.  We  also  proposed  to 
place  some  additional  restrictions  on  the 
interstate  movement  of  regulated 
artides  from  and  through  the 
quarantined  area,  and  to  remove  the 
requirement  that  regulated  fruit  from 
poves  of  fewer  than  10  trees  be 
restricted  to  "household"  destinations 
when  moved  interstate. 

We  solidted  written  comments  on  the 
proposed  rule  for  60  days,  ending  May 
29, 1990.  We  also  held  two  public 
heatings  on  the  proposed  rule,  one  in 
Palmetto,  Florida,  on  April  25, 199a  and 
the  other  in  Ontario,  California,  on  May 
15, 1990.  The  public  hearing  in  Florida 
was  announced  in  Docket  89-040,  the 
public  hearing  in  California,  schedided 
in  response  to  a  request  received  during 
the  comment  period,  was  announced  by 
Federal  Rej^tv  notice  on  May  2, 1990 
(55  FR  18342.  Docket  No.  90-061). 

We  received  42  written  comments  by 
the  dose  of  &e  comment  period.  These 
were  from  dtrus  growers,  packers,  gift 
fruit  shippers.  State  agricultural 
offidals,  owners  of  landscaping  and 
lawn  care  businesses,  and  others 
affected  by  the  regulations.  A  total  of  32 
persons  spoke  at  the  two  public 
hearings,  22  in  Florida  and  10  in 
Catifomia. 

Based  on  the  comments,  we  have 
made  several  changes  to  the  proposed 
rule.  These  changes  concern:  (1)  The 
boundaries  of  the  quarantined  area,  (2) 
the  time  period  for  inspecting  groves,  (3) 
the  interstate  movement  of  regulated 
articles  through  the  quarantined  area, 
(4)  the  interstate  movement  of  regulated 
fruit  produced  within  a  half-mile  of  a 
property  that  has  had  an  infestation  of 
dtrus  canker  within  the  previous  2 
years,  and  (5)  the  intrastate  movement 
for  disposal,  of  plant  tree,  and  grass 
clippings  collected  in  the  quarantined 
area.  Except  for  these  changes,  we  are 
adopting  the  proposed  rule  as  a  final 
rule,  based  on  the  reasons  given  in  the 
proposal  and  in  this  document 

All  issues  raised  by  commenters  are 
discussed  below. 

IWFlesida  Nursery  Strain 

Thirteen  commenters  opposed  the 
removal  of  restrictions  related  to  what 
has  been  called  the  Florida  nursery 


strain  of  dtrus  canker.  Hie  commenters 
expressed  the  ofdnlon  that  ttie 
moderately  aggressive  and  ^gressive 
forms  present  a  threat  to  dtrus  and 
require  frirther  svaluafion  before  any 
restrictions  are  removed. 

Intensive  surveys  of  citrus  nurseries  in 
Florida  have  turned  up  no  sign  of  the  ' 
aggressive  is(riates  of  the  nursery  strain 
in  over  2  years.  Since  the  aggressive 
form  of  the  nursery  disease  would  be 
easily  detected  If  infections  were 
present  on  nursery  plants,  it  appears 
that  this  form  of  nursery  disease  has 
been  eradicated.  Never&eless,  and  as 
we  stated  in  the  proposed  rule,  recent 
scientific  reprats  and  articles,  as  well  as 
our  experience  la  Florida  during  Oie  past 
5  years,  indicate  that  none  of  the  various 
forms  of  Florida  nursery  strain  causes  a 
disease  dangerous  to  citrus  or  other 
plants  or  fruit  All  outbreaks  of  the 
Florida  nursery  disease  appear  to  have 
originated  in  nurseries,  never  in  a  grove 
or  dooryard  plantiag.  the  disease  has 
never  been  fbtmd  to  infed  fruit-beariag 
trees  in  groves,  or  mature  trees  of  any 
commercial  variety,  and  the  disease, 
even  when  indted  by  one  of  the  more 
aggressive  isolates  df  the  nursery  strain, 
appears  to  be  cootroIlaUe  with  copper 
sprays  and  other  cuirently  available 
management  techniques. 

Further,  research  indicates  that  the 
Hoitda  nursery  strain  oi.  Xanthomoaas 
campestris  is  suffidently  different  from 
the  Asiatic  strains  of  dtrus  canker 
[Xanthomonas  campestris  pv.  citri)  to 
warrant  a  separate  taxonomic 
placement  Although  further  evaluation 
may  be  necessaiy  to  determine  the 
appropriate  taxonomic  designation,  all 
information  reviewed  by  the  Deptirtment 
indicates  that  the  disease  caused  by  the 
nursery  strain  is  not  dtrus  canker. 

Tlierefore,  we  are  removing  all 
restrictions  related  to  the  Florida 
nursery  strain  fiiun  "Subpart — Citrus 
Canker." 

Other  comments  on  removal  of  the 
nursery  strain  restrictions  induded  four 
that  specifically  objected  to  the  removal 
of  a  Federal  prohibition  in  the 
movement  of  citrus  plant  material  from 
Florida  to  other  commercial  citrus- 
producing  States.  Under  the  terms  of  the 
proposal  and  this  final  rule,  dtrus  plant 
material  may  not  be  moved  interstate 
from  the  area  quarantined  because  of 
the  Asiatic  strains  of  dtrus  canker. 
Lifting  the  quarantine  from  the  rest  of 
the  State,  however,  means  that 
regulated  articles,  induding  dtrus  plant 
material,  may  be  moved  interstate 
without  restriction  under  7  FR  301^5  et 
seq.  As  disnissari  above,  we  have 
determined  that  the  Florida  nurseiy 
strain  does  not  oause  a  dangerous  plant 


disease  and.  therefore,  does  aot  warrant 
a  Federal  quarantine. 

lbs  Qeaiantinad  Area 

Under  the  current  regulations,  the 
entire  State  of  Florida  is  quarantined 
because  of  dtrus  canker,  and  an  area 
comprising  all  of  Manatee  County  and 
parts  of  Sarasota  and  Iffllsborongh 
Counties  is  under  spedal  restriction 
because  of  the  Asiatic  strains  (A- 
strains)  of  citrus  canker. 

We  proposed  to  remove  all  of  Florida 
from  qnarantine  except  that  portion  of 
Manatee  County  bounded  by  the  Gulf  of 
Mexico  and  Tampa  Bay,  ttie  Maimtee 
County-Hillsborou^  ODunty  fine  east 
from  Tampa  Bay  to  U.S.  Ifi^way  301, 
U.S.  Hi^way  301  south  to  Fort  Hamer 
Road.  Fort  Hamer  Road  south  to  the 
Manatee  River,  Manatee  River  west  to 
Interstate  75,  Interstete  75  soudi  to 
Oneco  Road.  Oneco  Road  west  to  66di 
Street  West  66th  Street  West  north  to 
Cortex  Road,  Cortex  Road  west  to  Anna 
Maria  Key,  and  all  of  Anna  Maria  Key 
and  School  Key,  including  the  entire 
communities  of  Anna  Maria.  Holmes 
Beach,  and  Bradenton  Beach.  These 
proposed  boundaries  encompassed  and 
were  at  least  5  miles  from  the  site  of  any 
A-strain  infestetion  that  had  occurred 
during  the  2  years  prior  to  the  proposal. 

The  boundaries  of  the  proposed 
quarantined  area  were  based  on:  the 
location  and  extent  of  dtrus  canker 
infestations  during  the  2  years  prior  to 
the  proposal,  the  eradication  measures 
taken  at  the  sites  of  those  infestations, 
the  distance  dtrus  canker  bacteria  might 
naturally  move  from  the  sites  of  &ose 
infestations,  the  proximity  of 
commerdal  groves  and  contiguous 
residential  properties  that  contained 
host  planto  and  trees,  and  the  location  of 
the  nearest  readily  identifiable 
boundary  lines. 

Seven  commenters  maintained  that  a 
larger  area  of  Florida  should  be 
quarantined  until  more  time  has  elapsed 
without  further  outbreaks  of  dtrus 
canker.  One  of  these  commenters 
wanted  ihe  entire  State  of  Florida  to 
remain  under  quarantine,  three  said  we 
should  maintain  the  current  A-strain 
area  as  the  quarantined  area,  and  two 
stated  that  the  boundaries  of  the 
quarantined  area  should  be  somewhere 
between  the  boundaries  of  the  current 
A-etrain  area  and  the  boundaries  of  the 
proposed  quarantined  area.  They 
maintained  that  2  years  is  not  a 
sufficient  amount  of  time  without  an 
outbreak  to  be  certain  that  citrus  casket 
has  been  eradicated.  Suggested  time 
frames  ranged  bom  3  to  5  yean.  One  of 
the  commenters  who  advocated  a  wait 
of  4  to  5  years  died  a  reinfestation  in  a 
Manatee  County  grove  that  occurred 


nearly  3years  after  the  last  infected 
trees  in  that  grove  had  been  destroyed. 

The  conuaente  that  2years  may  not 
be  a  long  enough  time  fat  detecting 
dtrus  canker  express  a  valid  concern— 
under  certain  circumstances,  la^  when 
tniniiTiHl  eradication  measures  are  taken 
in  commerdal  groves  where  heavy 
infestations  have  occurred,  the  risk  of 
reinfestation  may  remain  even  after  2 
years  have  elapsiad  without  detection  of 
the  diseasa  In  the  Manatee  County 
grove  reterred  to  by  one  of  the 
commenters,  all  infeded  trees  were 
destroyed  and  all  adjacent  trees  pruned 
back,  or  "budchomed."  following 
discovery  of  die  initial  infestation. 
These  same  measures  had  led  to 
eradication  of  citrus  canker  within  2 
years  from  residential  areas  of  the 
county.  However,  they  were  not 
completely  successful  in  the  comaierdal 
grove,  which  experienced  a  recurrence 
of  dtrus  canker  in  5  blocks. 

Upon  revtewing  all  of  the  data  related 
to  the  infestations  in  this  ^ove,  we 
conduded  that  if  the  eradication 
measures  in  a  commercial  90ve  and  on 
a  residential  property  are  tibe  same,  the 
threat  of  reinfestation  is  greater  in  the 
commercial  grove  than  on  the 
residential  property.  The  increased  risk 
can  be  attrflMited  to  the  density  of 
plantings  in  a  commerdal  grove,  which 
facilitates  natural  spread,  and  the  use  of 
harvesting  and  maintenance  equipment 
which  can  provide  an  effident  metiiod 
of  spreading  bacteria  throughout  a 
grove.  The  application  of  copper,  which 
is  routinely  sprayed  in  groves  to  control 
a  number  of  plant  diseases,  can 
suppress  the  expression  of  citrus  canker 
symptoms,  delaying  detection.  Also,  the 
size  and  spacing  of  trees  in  commercial 
groves  make  these  trees  more  difficult  to 
examine  than  the  tyically  smaller  and 
less  densely  planted  trees  on  residential 
properties. 

The  additional  risks  of  reinfestation 
created  by  these  factors  can  be 
neutralized  by  taking  aggressive 
eradication  meastlres.  Such  measures 
have  recently  been  taken  in  the  two 
commercial  groves  in  Manatee  County 
that  have  been  infested  with  citrus 
canker.  One  of  the  groves  has  been 
destroyed  entirely  by  uprooting  and 
burning  all  the  dtrus  trees  in  the  grove. 
In  the  other,  all  infected  trees,  as  well  as 
most  of  the  noninfected  trees  in  the 
infested  blocks  and  nearby  trees  in 
adjacent  blocks,  were  destroyed.  The 
destruction  of  entire  areas  of  the  grove, 
radier  dian  just  individual  infected 
trees,  drastically  reduces  the  chances  of 
reinfestation.  The  absence  of  any  active 
infestations  in  the  State — in  ffoves  or  in 
residential  areas,  and  the 
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aggressiveness  of  the  eradication 
measures  taken  to  date  provide  the 
basis  for  limiting  the  quarantined  area 
and  for  continuing  to  use  2  years' 
freedcnn  firom  the  disease  as  a 
prerequisite  for  removing  quarantine 
restrictions. 

Twenty  commenters  maintained  that 
the  proposed  quarantined  area  was  too 
large.  "Hiey  put  forth  a  number  of 
arguments  in  support  of  this  position, 
including:  (1)  That  there  is  no  biological 
basis  for  a  quarantine  radius  as  large  as 
5  miles,  (2)  that  there  is  no  reason  to 
penalize  groves  whov  regular 
inspections  have  turned  up  no  evidence 
of  dtnis  canker,  (3]  that  A-strain  is  more 
reluctant  to  spread  than  was  once 
thou^t.  and  (4)  that  eradication  efforts 
have  reduced  the  threat  from  A-strain— 
all  trees  in  infested  areas  have  been 
"pushed  and  burned."  Their  various 
suggestions  for  reducing  this  area 
ranged  from  quarantining  only  those 
sites  where  an  infestation  had  occurred, 
or  only  those  sites  and  adjacent 
properties,  to  quarantining  areas  up  to 
Vt  mile.  %  mile,  or  2  miles  around  the 
infested  sites.  Several  commenters 
advocated  the  use  of  natural  boundaries 
wherever  possible,  such  as  the  Manatee 
River  and  Tera  Ceia  Bay,  or  other 
significant  physical  barriers  to  spread, 
such  as  Hi^way  41  and  Interstate  75. 

For  reasons  explained  above,  the 
measures  taken  to  eradicate  citrus 
canker  at  infested  sites  are  an  important 
consideration  in  determining  the 
boundaries  of  the  quarantined  area.  All 
infected  trees  on  aU  residential 
properties  in  the  State  were  citrus 
canker  occurred  have  been  destroyed 
and  aU  adjacent  citrus  trees  have  been 
buckhomed.  The  last  infestation  on  a 
residential  property  occurred  on 
Palmetto  Point  over  2  years  ago.  and 
was  destroyed  on  June  24, 1988.  One  of 
the  two  commercial  groves  where  A- 
strain  has  occurred  was  completely 
destroyed  as  of  April  6,  lOOa 
Destruction  of  infested  areas  in  the 
other  commercial  grove  was  completed 
on  Mays,  1990.  Upon  reviewing  the 
eradication  measures  taken  at 
previously  infested  sites,  particularly  the 
two  commercial  groves,  we  have 
concluded  that  the  proposed 
quarantined  area  can  be  reduced 
without  significantly  increasing  the  risk 
that  citrus  canker  will  be  spread 
interstate. 

The  boundaries  of  the  quarantined 
area  in  this  final  rule  are  approximately 
1%  to  2  miles  from  either  of  the 
previously  infested  groves.  As 
discussed,  these  distances  are  based  on 
the  eradication  measures  taken,  how  far 
dtrus  canker  bacteria  might  naturally 


move  from  the  previously  infested 
groves,  the  proximity  to  those  sites  of 
other  commercial  groves  and  contiguous 
residential  properties  that  contain  host 
plants  cmd  trees,  and  the  location  of  the 
nearest  readily  identifiable  boundary 
Unes.  Where  possible,  we  have  used 
natural  boundisries  or  other  significant 
physical  barriers.  Where  none  existed, 
we  have  used  political  boundaries. 
Where  political  boundaries,  rather  than 
physical  barriers,  are  used,  citrus 
plantings  are  sparse,  creating  minimal 
risk  that  citrus  canker  could  spread 
naturally  across  those  lines. 

The  quarantined  area  in  this  final  rrde 
includes  that  portion  of  Manatee  County 
bounded  by  the  Manatee  Biver, 
beginning  at  Interstate  75  and  extending 
west  of  Gidf  and  Bay  Estates  to  Terra 
Ceia  Bay,  Terra  Ceia  Bay  northeast  to 
the  Terra  Ceia  River,  the  Terra  Ceia 
River  north  to  Interstate  275.  Interstate 
275  east  to  Bishop  Harbor  Road.  Bishop 
Harbor  Road  north  and  east  to  where  it 
becomes  Elleton  Gillette  and  then 
Moccasin  Wallow  Road.  Moccasin 
Wallow  Road  east  to  Interstate  76. 
Interstate  75  south  to  the  Manatee  River, 
and  the  following  portions  of  Manatee 
County  east  of  Interstate  75:  Township 
23.  Range  18.  Sections  21. 22, 27, 28,  33, 
and  34,  and  Township  34,  Range  18, 
Sections  3  and  4  north  37th  Street  East 
and  Lake  Shore  Drive. 

Movement  of  Regulated  Fhdt  from  the 
Quarantined  Area 

We  proposed  to  prohibit  the  interstate 
movement  of  regulated  fruit  from  the 
quarantined  area  to  any  commercial 
citrus-producing  area  of  the  United 
States.  We  also  proposed  to  prohibit  the 
interstate  movement — to  any 
destination— of  regulated  fruit  produced 
within  ¥t  mile  of  any  property  where  an 
infestation  was  found  within  the  2  years 
prior  to  the  movement  Under  certain 
conditions,  our  proposal  would  have 
allowed  regulated  fruit  produced  in 
groves  at  least  ^  mile  from  any 
property  on  which  infestation  was  found 
within  die  past  2  years  to  move 
interstate  to  noncommercial  citrus- 
producing  areas  of  the  country  under 
limited  permit  As  a  condition  for 
designating  less  than  the  entire  State  of 
Florida  as  a  quarantined  area,  we 
proposed  to  require  that  Florida  enforce 
restrictions  on  the  intrastate  movement 
of  regulated  articles,  including  fruit  that 
were  at  least  as  stringent  as  tibe 
restrictions  on  interstate  movement 
(with  2  exceptions).  This  meant  that 
Florida  would  have  had  to  prohibit  the 
intrastate  movement  of  regulated 
articles,  including  fruit  except  under 
certain  conditions  for  packing  or 
processing. 


Thirty-one  commenters  said  that  the 
proposed  restrictions  on  the  movement 
of  regulated  fruit  from  the  quarantined 
area  were  too  severe  and  should  be 
reduced.  Several  reasons  were  offered, 
including:  eradication  efforts  in  the  State 
have  reduced  the  threat  of  A-strain,  A- 
strain  is  more  reluctant  to  spread  than 
was  once  thou^t  and  regulated  fruit 
presents  a  relatively  low  risk,  compared 
to  odier  regulated  articles,  of 
transmitting  citrus  canker. 

The  commenters  made  various 
recommendations: 

With  respect  to  the  interstate 
movement  of  regulated  fruit  produced  In 
groves  located  within  Vi  mile  of  the  site 
of  a  property  on  which  an  infestation 
was  found  within  the  past  2  years, 
commenters  suggested  that  we:  (1) 
Allow  die  fruit  to  move  under  limited 
permit  to  noncommercial  dtrus- 
produdng  areas  of  the  United  States,  (2) 
allow  the  fruit  to  move  under  limited 
permit  to  noncommerdal  dtrus- 
producing  areas  of  the  United  States  on 
a  case-by-case  basis  after  risk 
assessment  (3)  allow  the  fruit  to  move 
to  tiie  northeastern  United  States  after 
treatment  (4)  allow  the  fiuit  to  move  to 
the  northeastern  United  States  on  a 
case-by-case  basis  after  risk 
assessment 

With  respect  to  the  interstate 
movement  of  regulated  fruit  produced  in 
groves  located  at  least  Vi  mile  from  a 
property  on  which  an  infestation  was 
found  within  the  past  2  years, 
commenters  suggested  that  we:  (1) 
AUow  the  fruit  to  move  to  any 
destination  after  treabnent  with  sodiun 
hypochlorite  or  sodium  o-phenyl 
phenate  (SOPP).  (2)  allow  the  fruit  to 
move  under  limited  permit  to 
noncommercial  citrus-producing  areas 
of  die  United  States  after  washing  and 
waxing. 

With  respect  to  the  intrastate 
movement  of  regulated  fruit 
commenters  suggested  that  we:  (1) 
Allow  the  fruit  to  move  intrastate  from 
any  part  of  the  quarantined  area  without 
restriction,  (2)  allow  the  fruit  to  move 
intrastate  from  any  part  of  the 
quarantined  area  under  State  regulation. 
(3)  allow  the  fruit  to  move  intrastate 
from  any  part  of  the  quarantined  area  on 
a  case-by-case  basis  after  risk 
assessment  (4)  if  produced  in  a  grove 
located  at  least  V^  mile  from  the  site  of 
an  infestation  within  the  past  2  years, 
allow  the  fruit  to  move  intrastate 
without  restiiction,  (5)  if  produced  in  a 
grove  located  at  least  Vi  mile  from  the 
site  of  an  infestation  within  the  past  2 
years,  allow  the  fruit  to  move  intrastate 
after  treatment  with  sodium 
hypochlorite  or  SOPP,  (6)  if  produced  in .. 


a  grove  located  at  least  }4  mile  from  the 
site  of  an  faifestalion  withia  the  past  2 
yean,  allow  the  fruit  to  move  intrastate 
after  washing  and  waxkig. 

This  final  nda  reduces  the 
quarantined  area  from  what  was 
proposed,  to  an  area  with  borders  no 
doser  than  1  \^  ailes,  and  an  average  of 
IM  to  2  miles,  from  sites  where  an 
infestation  has  occurred  within  the  past 
2  years.  Beyond  diis  area,  there  will  be 
no  restrictions  on  the  interstate 
movement  of  regulated  articles, 
indudlng  fruit  llie  movement  of 
regulated  artides  bom  the  new 
quarantined  area  must  continue  to  be 
restricted  because  of  the  risk  that  they 
could  be  infected  with  or  contaminated 
by  dtrus  canker.  We  agree  that 
eradication  measures  have  reduced  this 
risk,  but  not  to  the  extent  that  it  would 
be  prudent  to  allow  regulated  artides, 
including  fruit  to  be  moved  from  any 
part  of  the  quarantined  area  to  other 
commercial  dtnis-produdng  areas.  Most 
scientists  and  regulatory  offidals 
continue  to  view  citrus  canker  as  a  very 
serious  disease  of  dtrus.  And  although 
dtrus  fruit  does  present  a  relatively  low 
risk  of  transmittkig  citrus  canker,  the 
infection  could  be  spread  by  infected 
fruit  under  certain  circumstances.  For 
this  reason,  this  final  rule  continues  to 
prohibit  die  interstate  movement  from 
the  quarantined  area  of  any  regulated 
artide,  including  regulated  fruit  to 
commerdal  dtrus-producing  areas  of 
the  United  States. 

Also,  as  proposed,  this  final  rule 
requires  diat  the  State  of  Florida 
prohibit  the  intrastate  movement  of 
regulated  fruit  from  the  quarantined 
area,  except  for  processing  into  a 
produd  odier  than  fresh  fruit  or  packing, 
as  a  condition  for  having  less  than  the 
entire  State  designated  as  a  qiutrastined 
area.  Regulated  fmit  moved  intrastate 
from  the  quarantined  area,  except  under 
the  safeguards  proposed  for  processing 
into  a  product  other  than  fresh  fruit  and 
packing  could  transmit  citrus  canker  to 
host  material  elsewhere  in  the  State.  As 
explained  above,  while  dtrus  fruit  may 
present  a  relatively  low  ride  of 
spreading  dtrus  canker,  the  seriousness 
of  the  disease  makes  it  prudent  to 
prohibit  the  movement  of  regulated  fiult 
from  die  quarantined  area  into  other 
commerdal  dtrss-produditg  areas  of  - 
die  United  Statas. 

We  have,  however,  reconsidered  the 
proposed  restrictions  for  fruit  grown 
wi  Ain  K  mUe  of  a  property  where  an 
infestation  has  been  found  within  2 
years.  Qvea  tin  extent  of  destruction  at 
the  fmly  twro  sites  where  an  Infestatioa 
has  beoi  fbond  witldn  the  past  2  years, 
it  does  not  appear  that  fruit  from  wttldn 


M  mile  of  these  ^tas  is  aiyr  BOBS  likely 
to  be  infected  with  dtnis  caoker  than 
fruit  from  any  other  part  of  the 
quarantined  area.  Therefore,  this  final 
rule  allows  regalated  fruit  produced  ia 
any  part  of  the  quarantined  area,  except 
a  grove  where  an  infestation  has 
occurred  witUn  the  past  2  years,  to  be 
moved  interstate  under  limited  permit  to 
noncommerdal  dtrus-producing  areas 
of  die  United  States,  llie  fruit  must  be 
treated  with  SOPP  or  sodiam 
hypochlorite  to  destroy  any  baderia 
that  might  be  present  on  its  surface. 

Regulated  fruit  moved  into  the 
quarantined  area  for  packing.  We 
proposed  that  regtdated  fruit  produced 
outside  the  quarantined  area  but 
brought  into  the  quarantined  area  for 
paddng  be  treated  prior  to  interstate 
movement  One  commenter  maintained 
that  treatment  should  not  be  required 
because  mature  fruit  is  not  susceptible 
to  citrus  canker  infection. 

Regulated  fruit  brought  into  the 
quarantined  area  for  packing  is  not 
required  by  this  final  rule  to  be 
segregated  at  the  packing  house  horn 
fruit  produced  in  the  quarantined  area. 
Since  fruit  bom  outside  the  quarantined 
area  could  be  contaminated  as  a  result 
of  being  commingled  with  other  fruit  at 
the  packing  house,  it  roust  be  treated  to 
remove  baderia  that  might  be  on  the 
surface  of  the  fhiit  Also,  requiring 
treatment  of  all  regulated  fruit  ensures 
that  fruit  produced  in  die  quarantined 
area  is  not  inadvertendy  moved 
interstate  widiout  treatment  Therefore, 
we  have  made  no  change  based  on  this 
comment 

Regulated  fruit  moved  from  the 
quarantined  area  for  packing.  We 
proposed  to  aQow  regulated  fruit  to  be 
moved  intrastate  from  the  quarantined 
area  for  paddng  or  processing,  but  only 
under  certain  conditions  necessity  to 
prevent  the  spread  of  dtrus  canker.  One 
commenter  objected  tO  die  restrictions 
on  fridt  moved  intrastete  for  packing, 
saying  that  they  would  drive  down  the 
price  of  fresh  fruit  grown  in  die 
quarantined  area. 

Because  r^ulated  fruit  produced  in 
the  quarantined  area  is  at  some  risk  for 
being  contaminated  or  infected  with 
dtrus  canker,  it  cannot  be  allowed  to 
move  fritrastete  from  the  quarantined 
area  without  restriction,  llie  necessary 
for  restricting  the  movement  of  regulated 
fruit  from  the  quarantined  area  has 
already  been  discussed  in  connection 
widi  other  commente.  Therefore,  we 
have  made  no  change  based  on  this 
comment 

Regulated  fruit  moved  interstate 
throu^  the  quarantined  area.  We 
proposed  to  add  restrictions  on  the 


inteEStatej 

articles  tfimiigh  the  qaaeaatiaBdi 
SpedficaUy.  we  proposed  thsi  Ike 
regulated  artides  be  rompleisiy 
covered,  or  endoeed  ie  oooteiners  or  ia 
a  compartment  of  a  veUde,  dmiog 
movement  through  the  quarantined  area, 
that  no  regulated  artides  be  added  to  or 
removed  from  the  shipment  in  the 
quarantined  area,  and  that  the  regelated 
artides  be  eooorapenied  by  a  receipt  or 
bill  of  lading  to  indicate  that  the 
regulated  artides  originated  outside  the 
quarantined  area. 

A  number  of  commenters  (Ejected  to 
the  prohibition  on  unloading  regulated 
articles  from,  or  adding  regulated 
articles  to,  a  shipment  of  regulated 
artides  moving  through  the  quarantined 
area.  They  said  that  these  restrictions 
should  not  apply  to  regulated  fruit 
intended  for  interstate  movement  They 
explained  that  it  is  a  routine  practice 
within  die  gift  fruit  industry  to  gather 
packed  fruit  from  smaD  growers  across 
the  State,  induding  the  quarantined 
area,  and  take  it  to  a  central  location  for 
sorting  and  shipping.  Fruit  produced  in 
the  quarantined  area  must  be  frtim  a 
grove  that  has  been  inspeded  and  foead 
bee  of  dtrus  canker,  and  must  be 
treated  with  sodium  hypochlorite  or 
SOPP  as  a  oopdition  of  intersUte 
movement  The  coauaenters  matntaiaed 
that  if  tUs  fruit  were  added  to  a  load  of 
regulated  fruit  moviog  through  the 
quaraatined  area,  there  woidd  be  htde. 
if  any.  risk  of  cross-contamination. 

We  ayee.  llierefore,  this  final  rule 
allows  regulated  fruit  that  meets  the 
lequiiemente  for  interstate  awveawnt 
frtim  the  quarantiaed  area  to  any  area  of 
the  United  States  except  oomaaercial 
dims  producing  areas  to  be  added  to 
shipmento  of  r^gidated  artides  sioving 
throu^  the  goarantined  area.  The 
regulated  n^des  may  be  moved 
interstate  to  any  place  in  the  United 
Stetes,  the  regidated  fruit  added  to  the 
shipment  In  ^  quarantined  area  may 
be  moved  to  any  area  of  the  United 
States  except  to  commerdal  citrus 
produdng  areas. 

Time  Frame  for  Grove  Inspecti«is 

We  proposed  to  require  diet  every 
regulated  plant  and  tree  (except  imfoor 
houseplanU  and  regulated  plants  and 
trees  at  nurseries)  in  the  quarantined 
area  and  in  a  surrounding  area  be 
inspeded  for  dtrus  canker  at  least  once 
a  year,  between  May  1  and  October  31. 
Several  cosunenters  steted  that  we 
should  allow  inspections  to  be 
conducted  as  late  as  December  31  since 
dtrus  canker  may  express  itself  in 
November  and  December. 
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We  agree  tiiat  dtnie  canker  may  be 
eaqireaied  in  November  and  December. 
Tho^itfe,  diis  final  mle  dlowt  the 
required  anntud  inqMctirais  to  be'  • 
conducted  between  May  1  and 
Deconber  31.  indnsive.  ~ 

DiifaifiKlioa  of  Vehldee,  Eqa^^ment.  nd 


We  proposed  diat  all  vehicles, 
equifHnent.  and  other  articles  used  in 
providing  inq)ection,  maintenance, 
harvesting,  or  related  services  in  any 
grove  in  the  quarantined  area  that 
contains  j^idated  trees  or  plants,  or  in 
providing  lawn  care  on  any  premises  in 
the  quarantined  area  containing 
regulated  trees  or  plants,  be  cleaned  and 
treated  with  a  disinfectant  upon  leaving 
the  grove  or  premises.  We  also  proposed 
that  all  personnel  who  enter  a  grove  or 
premises  to  provide  these  services  be 
treated  widi  disinfectant  upon  leaving 
the  grove  or  premises.  CurrenUy,  similar 
cleaning  and  disinfection  requirements 
apply  only  to  vehicles,  equipment  and 
personnel  entering  or  leaving  a  grove  of 
10  or  more  regulated  trees  producing 
finiit  for  interstate  movement  As  we 
explained  in  our  proposal,  a  broader 
application  of  these  provisions  is 
necessary  to  prevent  the  spread  of  dtrua 
canker. 

Thirty-four  persons  representing  lawn 
service  and  landscaping  businesses 
objected  to  the  proposed  requirements, 
stating  that  they  would  be  too  expensive 
and  impracticable.  They  argued  Uiat 
lawn  service  and  landscaping  personnel 
are  no  more  likely  than  any  one  else  to 
siwead  canker,  that  one  oi  the  chemicals 
listed  for  treatment  (Gallex)  is  corrosive, 
and  that  our  estimated  costs  ($1-2  per 
day  for  materials  and  hand-held 
sprayers)  are  far  too  low.  Several  of  the 
commenters  suggested  that  vehicles, 
equipment  and  personnel  providing 
landscaping  or  lawn  services  on 
residential  properties  be  exenq>t  from 
these  requirements.  One  of  the 
commenters  also  complained  that 
disposal  of  lawn  wastes  and  tree 
clippings  in  sanitary  landfills  would 
conflict  with  State  directives  and  be 
very  ejqVensive.  Recycling  was 
suggested. 

We  realize  that  lawn  service  and 
landscaping  personnel  will  be 
inconvenienced  by  these  requirements. 
However,  lawn  service  and  landscaping 
vehicles,  equipment  aiul  personnel  are 
the  most  likely  means  of  spread  in 
residential  areas,  since  they  have  direct 
contact  with  r^ulated  plants  and  trees 
and  move  from  yard  to  yard.  The 
extensive  spread  of  citrus  canker  on 
Anna  Maria  Island  in  1966  and  1967 
aiqwars  to  have  been  largely  due  to  the 
inovement  of  landscaping  and  lawn 


services  from  property  to  pnq>erty. 
Therefore,  die  requirements  for  cleaning 
and  disinfecting  vehicles,  equipment 
and  personnel  that  provide  these 
services  must  be  kept  in  this  final  role. 

We  believe,  however,  that 
landscaping  and  lawn  service  owners 
may  be  overestimating  the  impact  of 
thaie  provisions.  Sevoal  of  the 
commenters  said  diat  it  would  cost  them 
tl5-40  per  residence,  per  day,  for 
materiids  and  labor,  to  comply  with  our 
requirements.  These  figures  are  too  high, 
based  on  our  expectations  that  cleaning 
and  disinfection  can  be  accomplished  in 
a  relatively  short  time  by  knoddng  off 
debris  and  using  hand-held  sprayers  to 
apply  disinfectant  To  ensure  that 
owners  of  these  businesses  understand 
what  will  be  required,  the  Gtrus  Canker 
Project  Office  will  conduct  woriishops 
and  demonstrations.  The  times,  dates, 
and  locations  will  be  published  in  a 
notice  in  the  Federal  Register  and 
advertised  locally,  the  f^t  woricshop/ 
demonstration  will  be  held  during  the 
week  following  publication  of  this  final 
rule. 

We  have  made  changes  in  this  final 
rule  to  address  concerns  about  disposal 
of  plant  tree,  and  grass  clippings.  Our 
proposal  did  not  contain  any  provisions 
for  disposal  of  these  wastes.  However, 
with  certain  exceptions  for  regulated 
fruit  the  proposal  would  have 
prohibited  the  intrastate  movement  of 
regulated  articles  from  the  quarantined 
area.  Most  residential  properties  in  the 
quarantined  area  contain  citrus  trees  or 
plants,  and  clippings  from  these 
properties  would  in  all  likelihood 
contain  regulated  plant  materiaL 
Because  the  quarantined  area  does  not 
contain  adequate  disposal  facilities  for 
these  waste  products,  the  prohibition  on 
intrastate  movement  of  regulated 
articles  from  the  quarantined  area  could 
leave  landscaping  and  lawn  service 
operators  without  any  place  to  dispose 
of  their  clippings.  Therefwe,  this  final 
rule  will  allow  grass,  tree,  and  plant 
clippings-  to  be  moved  intrastate  from 
the  quarantined  area  for  disposal  in  a 
public  landfill  or  for  composting  in  a 
recycling  facility  if  all  of  the  foUowing 
conditions  are  met  (1)  the  public  landfill 
or  recycling  facility  is  located  within  the 
area  that  will  continue  to  be  inspected 
for  dtras  canker  (referred  to  in  this  final 
rule  as  the  survey  area),  (2)  the  clippings 
are  completely  covered  during  the 
movement  froon  the  quarantined  area  to 
the  public  landfill  or  recycling  facility, 
and  (3)  the  public  landfill  is  fenced, 
prohibits  the  movement  of  dumped 
material,  and  covers  dumped  material 
with  dirt  at  the  end  of  every  day  diat 
dumping  occurs.  Citrus  canker  bacteria 


covered  with  dirt  are  not  Iflcely  to 
survive  mora  dian  60  days.  Recycling 
facilities  that  compost  plant  material  are 
also  acceptable  disposal  sites  because 
the  high  temperatures  to  which  plant 
material  is  subjected  during  composting 
wiU  kill  dtms  canker  bacteria.  We  are 
limiting  disposal  outside  the 
quarantined  area  to  the  survey  area  as 
an  added  precaution,  this  area  will 
coatinue  to  be  inspected  for  dtms 
canker. 

As  for  Gallex  being  corrosive,  we 
recognize  that  disinfectants  in  general 
have  c(»rosive  qualities.  We  recommend 
that  vehides  aixd  equipment  be  rinsed 
periodically  to  remove  corrosive 
residues.  Gallex  1027  antimicrt^ial 
soap,  one  of  the  disinfectants  listed  for 
personnel,  is  widely  used  in  hospitals 
and  is  less  harsh,  for  example,  than 
alcohol  or  chlorine  bleach  solution. 

Movement  oi  Frtdt  bom  the  Quatantinad 
Area  for  Padchag 

One  commenter  said  that  rAten  frdt 
from  the  quarantined  area  is  packed  in 
the  same  house  as  fruit  that  will  move  to 
commerdal  dtms-produdng  States,  the 
possibility  exists  for  mislabeling.  He 
u^ged  that  regulatory  officials  be  diligent 
and  keep  fruit  from  the  quarantined  area 
out  of  packing  houses  where  this  occurs. 

Packing  houses  that  handle  both  types 
of  regulated  frvit  are  required  to  store 
the  two  types  of  frxiit  separately,  and  to 
treat  any  eqidpment  that  comes  in 
contact  with  quarantined  area  bvit 
before  using  the  equipment  with  any 
other  frvit  If  these  requirements  are  not 
met  regulated  fruit  from  that  packing 
house  wiU  not  be  eligible  for  interstate 
movement  to  commerdal  dtrus- 
produdng  areas. 

Labeling  of  Fhrit  Moved  to  Commerdal 
dtnis-Produdng  States 

One  commenter  requested  that  all 
regulated  fruit  that  is  produced  outside 
the  quarantined  area  and  moved 
interstate  to  commerdal  dtrus- 
produdng  areas  be  packed  in  boxes  free 
of  any  markings,  including  inked  out  or 
covered  limited  permit  labels.  He  was 
apparently  ctmcemed  that  boxes  pre-   ' 
printed  with  a  limited  permit  would 
continue  to  be  used  for  regulated  fruit 
that  under  the  rule  we  proposed,  could 
move  interstete  without  limited  permit 
or  cntificate.  Regulatory  offidab  in  the 
receiving  State  would  not  know  whedier 
the  fruit  was  eligible  for  entry  into  their 
State. 

It  is  likely  diat  Florida  shippers  will 
have  a  large  stock  of  boxes  pre-printed   ' 
with  limited  pennita  when  this  rale 
becomes  effective,  lliese  boxes  must  be 
ordered  well  ahead  of  die  shipping 


season.  Prohibitlag  their  use  would 
prevent  diese  businesses  from  shipping 
fiuit  However,  we  understand  the 
commenter's  concern  about  inked  out  or 
covered  limited  permits,  since  a  limited 
permit  under  this  final  rule  could 
indicate  diat  the  fruit  originated  in  the 
quarantined  area;  Therefore,  we  will 
issue  certificates  for  those  boxes  until 
the  stock  is  depleted.  This  will  ensure 
tiiat  this  fruit  can  be  identified  as 
eligible  for  interstate  movement  to 
commerdal  dtras-producing  States. 

State-V^de  Grove  and  Nursery 
Inspections 

Several  commenters  opposed  the 
elimination  of  grove  and  nursery 
inspections  outside  the  quarantined 
area.  Some  recommended  that  all  groves 
in  the  State  be  inspected  on  a  4-year 
cyde,  and  that  all  nurseries  in  the  State 
continue  to  be  laspeded  every  3-4 
months.  Three  commenters  maintained 
that  we  should  continue  to  require 
inspections  of  all  groves  in  the  State  that 
produce  regulated  fruit  for  interstate 
movement  to  commerdal  dtms- 
produdng  areas. 

Multiple  inspections  throughout  the 
State  have  turned  up  no  evidence  that 
citrus  canker  exista  outaide  the 
quarantined  area  as  drawn  in  this  final 
nile.  As  a  safeguard,  we  are  continuing 
to  require  annual  inspections  of  all 
regulated  planta  and  trees,  except 
indoor  houseplants  and  regulated  plants 
and  trees  at  nurseries,  in  an  area 
surrounding  the  quarantined  area  (the 
survey  area).  In  addition,  all  regulated 
plants  and  trees  at  every  nursery  in  the 
survey  area  must  be  inspected  at 
intervals  of  no  more  than  45  days. 
Further,  at  every  grove  in  the  survey 
area  producing  regulated  fruit  for 
interstate  movement  an  inspector  must 
walk  through  the  grove  no  more  than  30 
days  before  harvest  begins  and  inspect 
every  regulated  plant  and  tree.  The 
survey  area  indudes  all  of  the  area 
beyond  the  quarantined  area  that  is 
induded  in  Uie  curr«it  A-strain  area: 
Hillsborough  County  south  of  State 
Highway  672  and  west  of  State  Highway 
39,  Sarasota  County  south  of  the 
Manatee  County  line,  west  of  Interstate 
75,  and  north  of  State  Highway  72, 
County  Road  788,  and  an  imaginary  line 
extending  due  west  to  the  Gulf  of 
Mexico,  and  all  of  Manatee  County 
outside  the  quarantined  area.  We 
believe  these  inspections  will  ensure  the 
prompt  detection  of  dtrus  canker,  and 
allow  timely  action  to  prevent  the 
interstate  spread  of  dtrus  canker, 
should  die  disease  spread  beyond  the 
quarmtined  area. 


Treatment  of  Fruit  Intanded  for 
Commerdal  atrus-Prodndng  Aieaa 

Several  commenters  recommended 
that  we  continue  to  require  chemical 
treatment  of  regulated  fruit  destined  for 
commerdal  dtrus-produdng  areas. 
Regulated  fruit  produced  in  the 
quarantined  area  is  not  eligible  for 
interstate  movement  to  commerdal 
dtrus-produdng  areas.  As  explained 
above,  we  have  no  evidence  that  dtrus 
canker  existo  outaide  the  quarantined 
area  as  drawn  in  this  final  rule,  and, 
therefore,  no  reason  to  require  continued 
treatment  of  regulated  fruit  produced 
outaide  the  quarantined  area. 

Definition  of  "Grove"   , 

One  commenter  supported  our 
defining  "grove"  as  "any  tree  or  stand  of 
trees  *  *  *,"  because  inspection  and 
other  requirementa  would  apply  to  any 
size  grove,  even  a  single  tree.  However, 
he  said  he  hoped  that  inspection  of 
commerdal  groves  would  not  suffer  as  a 
result 

Because  inspections  will  be  required 
in  a  fairly  small  area  of  Florida  under 
this  final  rule,  there  will  be  suffident 
resources  available  to  conduct  the 
inspections. 

Odier 

One  commenter  asserted  that  die 
dtrus  canker  regulations  in  i  301.75  et 
aeq.  should  be  the  same  as  the 
regulations  for  Unshu  oranges,  which 
are  found  at  7  CFR  319.28.  These  latter 
regulations  concern  the  importation  into 
the  United  States  of  Unshu  oranges 
grown  in  Japan,  where  dtrus  cai^er  is 
endemic 

The  regulations  applicable  to  die 
importation  of  Unshu  oranges  require, 
among  other  things,  that  the  oranges  be 
grown  in  canker-free  export  areas.  The 
regulations  do  not  appear  to  fit  the 
circumstances  in  Florida,  where  all  but  a 
small  portion  of  the  State  is  free  of  citrus 
canker. 

One  commenter  complained  that 
under  the  proposed  rule,  thousand  of 
truckloads  of  regulated  fruit  moving 
through  the  quarantined  area  enroute  to 
a  processing  facility  would  have  to  be 
covered  widi  a  trap.  This  comment 
apparentiy  refers  to  the  provision  in 
proposed  {  301.75-l0(c),  which  states 
that  regulated  artides  moved  through 
the  quarantined  area  for  interstate 
movement  be  completely  covered,  or 
endosed  in  containers  or  in  a 
compartment  of  a  vehide,  during 
movement  through  the  quarantined  area. 
In  accordance  with  proposed  i  301.75- 
4(d)(2),  die  State  would  be  required  to 
impose  a  similar  requirem«it  on 
regulated  artides  moved  through  the 


quarantined  area  during  the  course  of 
hitrastate  movement  li^e  covering 
requirement  was  intended  to  prevent 
contamination  of  the  regulated  artides 
being  moved  through  the  quarantined 
area.  Upon  further  consideration, 
however,  we  have  conduded  diat 
regulated  artides  move  direcdy  through 
the  quarantined  area,  without  being 
unloaded  and  without  stopping  except 
for  traffic  conditions,  would  be  very 
unlikely  to  become  contaminated. 
Therefore,  our  final  rule  does  not  require 
regulated  artides  moving  interstate 
through  the  quarantined  area  to  be 
covered,  or  endosed  in  containers  or  in 
a  compartment  of  a  vehide,  if  the 
regulated  artides  are  moved  through  the 
quarantined  area  without  stopping, 
except  for  refueling  or  for  traffic 
conditions,  such  as  traffic  ligfata  or  stop 
signs. 

Effective  Date:  Pursuant  to  the 
provisions  of  5  U.S.C.  553,  we  find  good 
cause  for  maldng  this  rule  effective  less 
tiian  30  days  after  publication  in  the 
Federal  Relator.  Ibis  rule  removes 
unnecessary  restrictions  from  the  dtrus 
canker  regulations.  Because  the  shipping 
season  for  Florida  dtrus  is  under  way, 
prompt  implementation  of  this  nde  is 
necessary  to  provide  relief  to  those 
persons  adversely  affected  by 
restrictions  that  are  no  longer 
warranted.  In^lementation  upon 
publication  is  not  practicable  because 
the  rule  requires  that  the  State  of  Florida 
adopt  and  enforce  certain  restrictions  on 
the  intrastate  movement  of  regulated 
artides.  However,  State  offidals  in 
Florida  have  indicated  that  7  days  is 
suffident  time  for  the  State  to  have  a 
parallel  quarantine  in  place.  Therefore, 
the  AdmiJodstrator  of  the  Animal  and 
nant  Health  Inspection  Service  has 
determined  that  this  nde  should  be 
made  effective  7  days  after  the  day  of 
publication  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
FlexibUityAd 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rxile."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million,  wiU  not  cause  a  major  increase 
in  costa  or  prices  for  consumen, 
in(fividual  industries.  Federal  State  or 
local  government  agendes,  or 
geographic  regions,  and  will  not  cause  a 
significant  adverse  effed  on 
conq>etition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
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ba»ed  itirit  iii  duamtlkv  at  exjiort 
maricets. 

In  aeoofdaaoa  «rilh  •  U.&C  •OB,  ws 
perflonad  an  liilial  Rasoktaiy 
FlexMlttjr  Aaatfifa  ngardfaig  die 
potential  taqiaci  of  tta  prapoacd  nda  on 
small  entlliM.  lUs  analjFSla  was 
piiMlthiid  tn  the  Fadwal  tagirtw  nn 
March  27. 19aa  as  part  of  dw  pnpoead 
nile.  ^'"■*"'— *■  OB  the  acoaoadc  taqiacl 
of  the  piepesod  rale  on  small  entitfes 
were  recsivad  froai  growers,  gift  fndt 
sk^ipefa,  and  tandeoqiDg  and  lawn 
service  owners  adu)  expected  to  be 
adversely  affected.  As  explained  eariisr 
in  dda  Sapplemealaiy  tafonnetion,  we 
have  responded  by  making  several 
dupigea  to  die  projpoeal,  where  it  was 
possible  to  do  so  widioat  creating  a 
si0Ddficant  risk  that  dtroa  csnker  woald 
be  spraed  interstate.  The  Federal  Plant 
Pest  Act  and  the  nant  Quarantine  Act 
aadiorize  the  Secretary  ol  Apicalture  to 
pranwlgate  regulations  oonoeming  die 
importaticm  or  interstate  movoaent  of 
articles  to  prevent  the  ^)read  of  any 
dangerooa  plant  disease 

Following  ia  dm  final  regnlatoty 
flexibility  analjrsis,  based  on  dm 
provioiaaa  contained  in  diis  final  mle. 


Hie  dthis  conker  regolatians  have 
had  the  most  impact  on  Florida  dtnm 
growers  yrho  sell  to  the  fresh  fiuit 
mwrket,  and  01  o*fagf  rnittttea  cnnremed 
with  prododng  and  marketing  fresh 
frnit  These  entities  lepieaent  a  small 
part  of  Florida's  dtras  indnstry,  since 
about  80  percent  of  die  regnlated  frnit 
produced  in  Florida  la  prooeesed. 
primarily  for  {nice.  Mnch  of  the 
remaining  20  percent  is  consnmed 
within  die  SMb  or  is  ejqiorted  to  foreign 
countriea.  Wtdi  few  exceptions,  the 
current  regnlations  affect  only  dmse 
entities  invtdved  in  prododng  or 
handling  regnlated  fnxit  for  interstate 
movement  Under  this  final  rule,  which 
would  reduce  the  quarantined  area  for 
dtrus  canker  from  the  entire  State  of 
Florida  to  a  small  area  on  Florida's  Gulf 
Coast  dm  nmnber  of  entities  subject  to 
the  regnlatioBS  woaJd  be  significantly 
decreaaed.  In  addition.  State  and 
Federal  offices  correndy  reqionsible  lor 
condncting  inspectiona  and  monitoring 
conqdiance  with  die  regnlations  over  a 
large  part  of  the  State  can  concentrate 
their  resources  in  a  relatively  small 
geographic  area  OB  preventing  tha 
spread  of  and  wadlcating  dtrna  canker 
assodatad  with  die  Asiatic  stndne. 
Federal  regulatioaa  oa  die  Intarstate 
movement  of  legalated  articles  from  and 
throu^  the  ptojiueed  qaaraatiBed  aiaa 
wiU  be  remo^^ed  Mkwing  sremcaUoB  of 
die  Aaiattc  strains. 


This  final  nda  lemoves  all  regnlatians 
pertaUng  to  v^mt  has  been  called  the 
Florida  narscry  strahu  Aa  a  result  all 
restrictions  wUl  be  reaufved  on  dm 
interstate  movement  of  regnlated 
artides.  indnding  plants,  frnit  and  seed, 
from  all  parts  of  Florida  ootside  the 
quarantined  area  (part  of  Manatee 
Coanty).  Inspections  will  still  bo 
requfred  in  en  area  ad^cent  to  the 
quarantined  area. 

We  estimate  diet  thia  action  will 
benefit  owners  crfapproodmatdy  1300 
commerdal  groves.  44X10  other  groves, 
1,000  dtrus  nurseries  [both  propagators 
and  non-propagators),  and  900  packing 
houses  (aboQt  600  registered  packing 
houses  end  300  email  gifl-fratt  padiers). 
the  majority  of  whkh  can  be  defined  as 
small  sntittes  imder  guidelines 
established  by  dm  Small  Business 
Administratian. 

Removing  restrictions  on  die 
interstate  movement  of  regulated  fruit 
prodoced  oatside  die  qnaiantined  area 
will  benefit  a  mmdier  of  growers.  Under 
the  final  rala.  some  groves  now 
ineligible  Sex  moving  r^ulated  frnit 
interstate  to  commerdal  dtrus- 
produdng  areas  will  be  able  to  do  sa 
These  are  groves  that  are  located  within 
the  current  A-strain  area  bat  oatside  the 
quarantiDed  area  described  in  this  final 
rule.  We  estimate  that  about  50  of  the 
approximatdy  450  commerdal  groves  in 
this  area  produce  regnlated  fruit  tot 
interstate  movement  and,  therefore, 
could  be  affected  by  dds  action.  Also, 
personnel,  vehicles,  and  equipment  used 
in  these  groves  also  will  no  longer  have 
to  be  disinfiected.  resulting  in  a  savings 
to  grove  owners  of  approxiniately  $20- 
$25  per  acre  per  year. 

Removing  treatment  requirements  for 
regulated  fruit  produced  aiod  packed 
outsi<te  the  quarantined  area  may  result 
in  stnoe  smaU  ecmuHiiic  benefit  to  some 
small  entities  preparing  regulated  frvit 
for  interstate  movement  Regulated  fruit 
moving  interstate  to  commerdal  dtrus- 
produdng  areas,  and  regulated  fruit 
moving  interstate  from  the  current  A* 
strain  area,  must  now  be  treated  with  a 
chemical  disinfectant  Under  this  final 
rule,  regulated  fruit  produced  and 
packed  ootside  the  quarantined  area 
will  no  longer  have  to  be  treated. 

Removing  inspection  requirements  fcv 
groves  and  nurseries  oatside  die 
quarantined  area  and  a  nnall  adjacent 
area  will  result  in  little,  if  any,  economic 
benefit  for  affected  maO  entities, 
because  diey  are  not  charged  for  dieee 
inspections  The  yeetest  ecwiomic 
benefit  wiD  accrue  to  State  end  Federel 
agendee,  adddi  are  reqiondUe  for 


conductfaig  and  amaftoring  diese 
inapedkms  stetewide.  Hw  cost  savings 
will  allow  State  and  Federal  agendas  to 
conoentnte  their  efforts  in  one  pent  of 
the  State  to  prevent  the  spread  of  and 
eradicate  dtraa  canker  associated  arith 
^e  Asiatic  strains. 

Removing  restrictioDS  on  the  source  of 
nursery  pluBts  for  groves  outside  the 
quarantiimd  area  and  prododng 
regulated  frnit  for  interstate  movement 
may  provide  economic  benefit  to  sonm 
nurseries  where  the  Florida  nursny 
strain  is  foimd.  These  establishments 
will  no  longer  be  prevented  by  our 
regulations  from  supplying  plants  to 
groves  producing  regulated  fruit  for 
interstate  movement 

Removing  restrictions  on  the 
interstate  movement  of  regulated  seed 
and  plants  from  outside  the  quarantined 
area  is  unlikely  to  have  a  significant 
economic  impad  on  small  entities.  Very 
little  regulated  seed  is  moved  interstate, 
and  the  out-of-state  mariiet  for  regulated 
plants  is  United.  In  addition  to  own- 
root-only  calamnndin  and  kumquat 
plants,  which  are  currently  eligUtle  for 
interstate  movement  if  produced  outside 
the  A-strain  area,  we  are  aware  of  only 
two  typ^  of  regulated  plants  that  may 
be  moved  interstate  under  this  final  rule. 
These  are  inAvidnaHy  packaged  lemon 
and  lime  plants,  sold  before  £e  dtrus 
canker  quarantine  as  souvenirs,  and 
dtrus  trees  in  large  containers,  which 
are  used  in  atriums  or  odier  indoor 
settings.  Only  two  businesses  in  Florida 
have  expressed  an  interest  in  selling  the 
individually  packaged  lemon  and  lime 
plants.  A  number  of  nurseries  may  be 
interested  in  moving  the  container- 
grown  trees  interstate.  It  was  not 
possible  foe  the  Department  to 
determine  how  nradi  income  these  small 
entities  may  derive  from  the  interstate 
sale  of  indiridoaDy  packaged  lemon  and 
lime  plants  or  the  potted  plants; 
however,  these  types  of  plants  normally 
constitute  a  smaU  part  of  the  inventory 
of  those  businesses  that  handle  them. 

Removing  the  requirements  for 
certificates  and  limited  permits  will 
benefit  some  small  entities  by  removing 
a  paperwork  burden.  Under  this  final 
rule,  regulated  artides  may  be  moved 
interstate  fitmi  outside  the  quarantined 
area  without  a  limited  permit  or 
certificate. 


Interstate  Mevanmnt  ef  Regulated 
Articles  nam  and  Through  tta 
QuaiaBtiBed  Area 

A  smaO  area  of  Florida  cunendy 
under  special  restriction  because  of  die 
Asiatic  straine  will  remain  under 
quarantine  to  prevent  the  interstate 
spread  of  dtrus  canker.  We  estimate 


that  there  are  1650  acres  of  commercial 
dtrus  in  this  area,  less  than  0.3  percent 
of  the  total  citrus  acreage  in  the  State 
(607,929  acres  in  1988).  Within  this  area, 
there  are  approximately  46  commerdal 
grove  owners,  5  dtrus  nursery 
propagators,  5  dtrus  nursery 
stockdealers,  4  roadside  fruit  stands, 
and  1  flea  market  where  dtrus  is  sold. 
Most  of  these  establishments  can  be 
dassified  as  small  entities  under  the 
guidelines  established  by  the  Small 
Business  Administration.  There  are  no 
packing  houses  or  processing  plants.  A 
number  of  private  residential  properties 
have  groves  of  1  to  9  dtrus  trees,  but 
they  do  not  produce  regulated  fruit  for 
sale. 

All  nurseries  in  the  quarantined  area 
that  contain  regulated  plants  will  have 
to  be  inspected  for  dtrus  canker  at 
intervals  of  no  more  than  45  days.  The 
regulations  currently  allow  certain 
nurseries  to  be  exempted  from  these 
inspection  requirements.  However,  tdl 
nurseries  in  the  quarantined  area  are 
being  inspected  in  accordance  with  the 
current  regulations.  As  already  noted, 
there  is  no  charge  for  these  inspections. 

All  regulated  trees  and  plants  (except 
indoor  houseplants)  in  the  quarantined 
area,  other  than  those  at  nurseries,  will 
have  to  be  inspected  annually  for  dtrus 
canker.  Most  groves  and  other 
properties  in  die  quarantined  area  are 
already  being  inspected  at  least 
annually,  as  a  result  of  our  current 
regulations  or  as  the  result  of  surveys 
conducted  by  die  State.  There  is  no  cost 
to  the  owner  of  any  grove  or  other 
property  for  these  inspections. 

All  infected  plants  and  trees  will  have 
to  be  destroyed.  At  present  there  are  no 
known  infected  plants  or  trees  in  the 
quarantined  area.  If  any  become 
infected,  destruction  could  cost  up  to 
$250  for  a  mature  grove  tree  and  $6  to  $8 
for  a  citrus  seedling.  However,  there  is 
no  proven  alternative  to  the  destruction 
of  infected  material  for  achieving 
eradication  of  citrus  canker.  Although 
the  costs  of  destruction  may  appear  to 
be  high  initially  for  an  owner  whose 
trees  and  plants  are  found  to  be  infected 
with  citrus  canker,  alternative  measures 
are  unlikely  to  result  in  any  economic 
savings.  Less  severe  action  on  infected 
material  such  as  repeated  defoliation  of 
infected  trees,  increases  the  risk  that  the 
disease  will  manifest  itself  again  and 
spread  to  other  plants  and  trees.  In 
addition,  the  use  of  alternative  control 
measures,  such  as  defoliation,  will  result 
in  expenses  for  the  owner.  Citrus  canker 
left  unchecked  will  not  only  cause 
serious  damage  to  the  trees,  plants,  and 
fruit  initially  infected,  but  would  result 
in  widespread  losses  in  larger  areas. 


Therefore,  we  believe  that  die  detection 
and  eradication  measures  in  this  final 
rule  will  minimize  the  likelihood  of 
dtrus  canker  infestations,  whose 
numbers  have  declined  steadily  since 
1986.  and  the  potential  economic  losses 
caused  by  this  disease. 

All  vehides.  equipment  and  other 
artides  used  in  providing  inspection, 
maintenance,  harvesting,  or  related 
services  in  any  grove  in  the  quarantined 
area  that  contains  regulated  plants  or 
trees,  or  in  providing  landscaping  or 
lawn  care  services  on  any  premises  in 
the  quarantined  area  that  contain 
regulated  plants  or  trees,  will  have  to  be 
treated  upon  leaving  the  grove  or 
premises.  All  peraonnel  who  enter  the 
grove  or  other  premises  to  provide  these 
services  also  must  be  treated  upon 
leaving  the  grove  or  premises. 
Treatment  of  personnel  vehides.  and 
equipment  is  already  required  under  the 
current  regulations  in  groves  of  10  or 
more  trees  producing  regulated  fruit  for 
interetate  movement  This  action  would 
affed  all  other  grove  owners  in  the 
quarantined  area,  as  well  as  operators 
of  landscaping  and  lawn  care  services. 
The  costs  to  grove  owners,  estimated  at 
about  $20-25  per  acre  per  year,  would 
be  a  very  small  percentage  of  overall 
production  expenses.  The  cost  to 
owners  of  landscaping  and  lawn 
services  also  would  be  low.  an 
estimated  $1-2  per  day  for  materials  and 
hand-held  sprayers.  As  noted  earlier  in 
this  document  in  response  to 
commenters'  concerns  that  costs  would 
be  higher,  APHIS  plans  to  hold 
workshops  and  demonstrations  to  show 
owners  and  operators  how  APHIS 
wants  equipment  deaned  and 
disinfected. 

Increasing  the  length  of  time  a  grove 
must  be  free  of  infeded  plants  before 
fruit  from  the  grove  is  eligible  for 
interstate  movement  (from  1  year  to  2 
years)  will  affed  only  those  groves  that 
produce  regulated  fruit  for  the  fresh  fivit 
market  in  other  States  and  that  have 
had  infeded  plants  during  the  2  years 
prior  to  die  interstate  movement  At 
present  this  restriction  affects  only  1 
commerdal  grove  owner  in  Manatee 
County.  Fruit  from  groves  where  an 
infestation  has  occurred  within  the  past 
2  years  will  remain  eligible  for 
processing,  but  grove  owners  may 
receive  less  money  for  the  fiuit  than  if 
they  were  able  to  mariiet  it  as  fresh  fruit 
The  difference  in  price  between  fruit 
sold  for  processing  and  fruit  sold  for  the 
fresh  fruit  market  fluctuated  during  1987 
and  1988  between  4  and  22  percent  for 
oranges  and  between  30  and  50  percmit 
for  grapefruit 


Allowing  die  interstate  movement  <d 
regulated  fruit  produced  in  groves 
located  within  %  mile  of  a  property 
when  an  infestation  has  been  found 
during  the  2  years  prior  to  the  movement 
will  benefit  4  growers.  Previously,  this 
fruit  was  not  eligible  for  interstate 
movement 

Requiring  all  groves  in  the 
quarantined  area  that  contain  regulated 
trees  to  obtain  nursery  plants  frtnn 
nurseries  inspected  and  found  free  of 
dtrus  canker,  or  from  nurseries  outside 
the  quarantined  area,  will  have  littie.  if 
any,  impact  All  nurseries  in  the 
quarantined  area  are  inspected  for  dtrus 
canker  in  accordance  with  the  current 
regulations,  and  all  have  been  free  of 
infestations  caused  by  the  Asiatic  strain. 

Intrastate  Movement  of  Regulated 
Articles  from  tha  Quarantined  Area 

As  a  condition  for  designating  less 
than  the  entire  State  of  Florida  as  a 
quarantined  area,  this  final  rule  requires 
the  State  to  enforce  certain  restrictions 
on  the  intrastate  movement  of  regulated 
artides  from  the  quarantined  area. 

With  certain  exceptions,  the  intrastate 
movement  of  regulated  plants  and  fruit 
from  the  quarantined  area  is  prohibited. 
A  few  growers  who  produce  spedalty 
fruit  for  sale  as  fresh  fiuit  within  the 
State  may  be  negatively  affected  by  the 
loss  of  markets  outside  the  proposed 
quarantined  areas.  We  do  not  have  any 
figures  to  indicate  the  extent  of  the 
economic  effect  on  these  small  entities. 
Some  dtrus  nurseries,  both  propagators 
and  nonpropagators,  in  the  proposed 
quarantined  area  may  lose  customers 
that  are  outside  this  area.  It  was  not 
possible  for  the  Department  to 
determine  the  extent  or  magnitude  of 
these  business  transactions. 

Paperwork  Redudhm  Ad 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperworic 
Reduction  Ad  of  1980  (44  U.S.C  3501  at 
seq.). 

Execudve  Older  12S72 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subjed  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  offidals.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  hi  7  CFR  Part  SOI 

Agricultural  commodities.  Citrus 
canker.  Plants  (Agriculture),  IHant 
diseases.  I^ant  pests,  Quarantine, 
Transportation.  -    - 
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Acconliii^.  7  CFR  part  sm  to 

PART  aoi-ooMEsnc  aUARAimilE 

NOTICES 

Subpart— CftriM  Canker 

1.  The  authority  citation  for  part  301 
continues  to  read  as  ioilowK 

Aolfaaritr  f  U&C  ISObb.  ISOdd.  ISOee. 
150S.  Ml,  162,  and  16«-ieEr,  7  CFR  2.17.  Z51. 
andSTlJfc). 

M  SOlTib  MI^TS^  301JS-7.  SOUS-t^ 
S01.7S-10. 301.75-13, 3017»-14, 3017S-1S. 
and301.7S-l6   (Ramovadl 

a.  Sections  301.75. 301  J5-e,  301.7&-7. 
301 J5-0. 301.75-10. 301 J5-13.  30L75-14. 
301.75-15.  and  301 J5-16  are  removed. 

H  301.7»4  301.75-3, 301.75-4, 30tJ»-fik 
301.75-t,  301  JS-IVantf  30175-12 
(Radsaignatsd  as  H  301.75-3, 301.75-4. 
301.75-S.  301  J»A  301.75-13. 301.75-H 
and  30iJ5-ll,i«apacUveiyl 

3.  Sectkna  301.7S-2. 301 J5-3. 30L75- 
4. 30L75-6. 30L75-6. 301.75-11.  and 
30L75-12  are  redesignated  as  ||  30L75- 
3, 30175-4. 30L7S-6. 30175-0^  30175-13, 
30175-14.  and  30175-11.  respectivdj. 

4.  Sectkm  30175-1  to  revised  to  read 
as&dlotn: 

S30175-1    DeflnMona. 

Adminiairait^.  The  Administrator  of 
the  Aaimfil  and  Pfaut  HeaMi  Inspecti<m 
Service  or  any  individual  authorized  to 
act  for  dte  Admitttotrator. 

Aaiatoi  and  Pkmt  Health  Inspection 
SarvToe.  The  Ammal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agricaltore. 

Certificate.  An  official  docoment  of 
the  United  States  Department  ol 
Agricnhnre  aathorixing  tfie  interstate 
movement  of  a  regolated  article  bom  a 
quarantined  area  into  any  area  of  the 
United  States. 

Citna  canker.  A  plant  disease  caused 
by  strains  of  ttie  bacterium 
Xanthomooas  campeatria  pv.  dtri. 

Coaunerdal  dtrua-produdng  area. 
Any  area  designated  as  a  commercial 
dtrus-produdng  area  in  accordance 
with  S  301.75-5  of  this  subpart 

Compliance  agreement  A  written 
agreement  between  the  Animal  and 
Plant  Health  Inqiection  Servloe  and  a 
person  engaged  in  the  business  of 
growing  at  JmiMtliwg  regulated  articles 
for  interstate  movemoit  in  wUdt  the 
person  {hedges  to  comply  wrtth  this 
subpart. 

Departmental  permit  An  official 
document  of  the  United  States 
Department  of  Agriculture  authorizing 
the  movement  of  a  regulated  article  from 
a  quarantined  area. 


DepartumiMtal  tag  orlabeL  An  offidal 
tag  or  labd  of  tbe  United  Slates 
Department  of  Apicoltnre.  adiich. 
attached  to  a  regulated  article  or  its 
container,  indicates  that  the  regulated 
article  is  eligible  for  interstate 
movement  with  a  Departmental  permit 

Expoaed.  Determined  by  an  inspector 
to  be  at  risk  fior  developing  citrus  canker 
because  ot  proximity  during  the  past  2 
years  to  infected  plants,  or  to  personnel, 
vehicles,  equipment  or  other  articles 
that  may  have  been  contaminated  with 
bacteria  that  cause  dtrus  canker. 

Grove.  Any  tree  or  stand  of  trees 
maintained  to  produce  fruit  and 
separated  from  other  trees  by  a 
boundary,  such  as  a  fence,  stream,  road, 
canal,  irrigation  ditdi.  hedgerow,  open 
space,  or  s^  or  marker  denoting 
change  of  fruit  variety. 

Infected.  Containing  bacteria  diat 
cause  dtrus  canker. 

bifeatation.  Tbe  presence  of  a  plant  or 
plants  infected  widi  dtrus  canker  at  a 
particular  location,  except  when  the 
plant  or  plants  contracted  tfie  infection 
at  a  previous  location  and  the  infection 
has  not  spread  to  any  other  plant  at  tin 
present  location. 

hupector.  An  individual  authorized 
by  the  Administrator  to  perform  die 
specified  duties. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit  An  offidal  document 
of  tfie  United  States  Department  of 
Agricultore  authorizing  the  interstate 
movement  of  a  regulated  article  from  a 
quarantined  area,  but  restricting  the 
areas  of  the  United  States  into  wdiich  the 
regulated  article  may  be  moved. 

Move.  Slip,  cany,  transport  offi»  for 
shipment  receive  for  shipment  or  aUow 
to  be  transported  by  any  means. 

Movement  The  act  of  shipping, 
carrying,  transporting,  offering  fbr 
shipment  receiving  fm  shipment  or 
allowing  to  be  transported  by  any 
means. 

Nursery.  Any  premises,  including 
greenhouses  but  exdnding  any  grove,  at 
which  plants  are  grown  or  maintained 
for  propagation  or  replanting. 

Person.  Any  indivMnaL  partnership, 
corpcvation,  company,  sodety. 
association,  or  other  organinwl  group. 

Quaran  tinety  area  Any  area 
designated  as  a  quarantined  area  in 
accordance  with  {  30175-4  of  thu 
subpart 

Ululated  article.  Any  article  listed  in 
i  30175-3  (a)  or  (b)  of  this  subpart  or 
designated  as  a  regulated  artide  in 
accordanoe  vrith  1 30175-3(c)  of  this 
subpart 

Regulated  fruit  regulated  plant 
regulated  seed  regulated  tree.  Any  fndt 


plant  seed,  or  tree  defined  aa  a 
regulated  artide. 

State.  Each  of  the  SO  States  of  Ae 
United  States,  die  District  of  Columbia. 
Guam,  die  Northern  Mariana  blends. 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  territories 
and  poasessions  of  the  United  States. 

United  Statea.  All  of  the  States,  the 
District  of  Columbia.  Guam,  the 
Northon  Mariana  Islands,  Puerto  Rica 
die  Virgin  Islands  of  the  United  States, 
and  all  other  territmies  and  possessions 
of  d»e  United  States. 

&  A  new  f  301.75-2  to  added  to  read 
asffrflows: 

{301.75-2   Qanarai  proMbiOona. 

(a)  Regulated  articles  may  not  be 
moved  interstate  from  a  quarantined 
area  expect  in  accordance  widi  dito 
subpart 

(b)  Regulated  artides  moved  frvm  a 
quarantined  area  with  a  limited  permit 
may  not  be  moved  interstate  into  any 
commercial  dtrus-producing  area, 
except  as  follows:  The  regulated  articles 
may  be  moved  through  a  commerdal 
citras-prodndng  area  if  they  are 
covered,  or  endoaed  in  containers  or  in 
a  conqwrtmrat  of  a  vehicle,  while  in  the 
commercial  dtrus-produdng  area,  and 
are  not  unloaded  in  the  commerdal 
dtrus-produdng  area  without  the 
permission  of  an  inspector. 

(c)  Regulated  articles  moved  interstate 
with  a  limited  permit  to  an  area  of  the 
United  States  dvat  to  not  a  commerdal 
dtms-^irodudng  area. 

6.  In  redesignated  §  301.75-9, 
paragraph  (b)  is  redesignated  as 
paragraph  (c)  and  a  new  para^apb  (b) 
to  added  to  read  as  follows: 

{301.^-3   Ragutatsdsrtictea. 
(b)  Grass,  plant  and  tree  clippings. 


7.  Redesignated  9  301.75-4  is  revised 
to  read  as  follows: 

S301.7&4   QHararMnedarsaa. 

(a)  The  following  States  or  portitxis  oi 
States  are  designated  as  quarantined  . 
areas: 

Florida 

Maaatee  County.  That  portion  trfMaaatce 
Cooity  boandBd  by  die  Manatee  River, 
beginoiag  at  Intefstate  75  and  extendiac  west 
of  Gulf  and  Bay  EsUtea  U>  Tena  Ceia  Bay. 
Tens  Ceia  Bay  aorttieait  to  ttie  Teira  Ceia 
River,  tlia  Terra  Ceto  River  north  to  Intaratate 
275,  biterstate  275  east  to  Biihop  Harbor 
Road.  BMmp  Harbor  Road  north  and  east  to 
v^iere  it  becomas  EDeton  GiBette  and  then 
Moecaiia  WaDow  Road.  Moccasin  WaBow 
Road  east  to  latcrrtate  Th,  biterstate  7S  toudi 
to  die  Maaatee  River,  and  dM  toUowing 


portions  of  Manatee  County  aast  of  Intentata 
7S:  Township  21  Rai«e  18,  Sectioas  2t  2t  27. 
28, 33.  and  34.  and  Townahip  S«.  Ranga  Ui 
Sections  3  and  4  north  of  S7th  Street  Bast  and 
Lak^  Khoie  Drive. 

(b)  The  Admintotrator  may  designate 
any  non-quarantined  area  as  a 
quarantiivBd  area  in  accordance  with 
paragraphs  (c)  and  (d)  of  thto  section 
upon  giving  written  notice  of  this 
designation  to  the  owner  or  persons  in 
possession  of  the  non-quarantined  area. 
Thereafter,  regulated  artides  may  be 
moved  interstate  from  that  area  only  in 
accordance  with  this  subpart.  As  soon 
as  practicable,  this  area  wiU  be  added  to 
the  list  in  patgraph  (a)  of  this  section,  or 
the  Administrate  will  terminate  the 
designation.  The  owner  or  person  in 
possession  of  an  area  for  which 
designation  is  terminated  will  be  given 
written  notice  as  soon  as  practicable. 

(c)  Any  State  or  portion  of  a  State 
where  an  infestation  to  detected  will  be 
designated  as  a  quarantined  area  and 
will  remain  so  until  the  area  has  been 
without  infestation  for  2  years. 

(d)  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
all  of  the  following  conditions  are  met 

(1)  Survey  area.  In  the  following  area, 
inspections  are  conducted  as  required 
by  paragraphs  (d)(lHi).  (d)(l)(U),  and 
(d)(l)(iii)  of  this  section: 

Florida 

Hillsborough  County  soudi  of  State 
Highway  672  and  west  of  State  Hi^way  39, 
Sarasota  County  south  of  the  Manatee 
County  line,  west  of  Interstate  75,  and  north 
of  State  Hi^way  72,  County  Road  788,  and 
an  imaginaiy  line  extending  due  west  to  the 
Gulf  of  Mexico,  and  all  of  Manatee  County 
outside  tlie  quarantined  area. 

(i]  Every  regulated  plant  and  regulated 
tree,  except  indoor  bouseplants  and 
regulated  plants  and  regulated  trees  at 
nurseries,  is  inspected  for  citrus  canker 
at  least  once  a  year,  during  May  1 
through  December  31.  by  an  inspector, 
on  foot 

(ii)  Every  regulated  tree  and  regulated 
plant  at  every  nursery  containing 
regulated  trees  or  regulated  plants  is 
inspected  for  dtrus  canker  by  an 
inspector  at  inervato  of  no  more  than  45 
days,  and 

(iii)  At  every  grove  producing 
regulated  fruit  for  interstate  movement 
an  inspector  walks  through  the  grove  no 
more  dian  30  days  before  harvest  begins 
and  inspecta  every  regulated  plant  and 
regulated  tree. 

(2)  Intrastate  movement  of  regulated 
articles.  The  State  enforces  restrictions 
on  the  intrastate  movement  of  regulated 
articles  from  die  guamntined  area  that 
are  at  least  as  stringent  as  those  on  the 
interstate  movement  of  regulated 


articles  frtmi  the  guarantined  area, 
except  as  follows: 

(i)  Regulated  fruit  may  be  moved 
intrastate  from  a  quarantined  area  for 
processing  into  a  product  other  than 
6«sh  fruit  if  all  of  the  following 
conditions  are  met 

(A)  The  regulated  fruit  to  accompanied 
by  a  document  that  states  the  location  of 
the  grove  in  which  the  regulated  fruit 
was  produced,  the  variety  and  quantity 
of  regulated  fruit  being  moved 
intrastate,  the  address  to  whidi  the 
regulated  fruit  will  be  delivered  for 
processing,  and  the  date  the  intrastate 
movement  began. 

(B)  The  regulated  fruit  and  any  leaves 
and  litter  are  completely  covered,  or 
enclosed  in  containers  or  in  a 
compartment  of  a  vehide,  during  the 
intrastate  movement 

(C)  The  vehides,  covers,  and  any 
containers  used  to  cany  the  regulated 
fruit  intrastate  are  treated  in  accordance 
with  S  301-ll(d)  of  tills  subpart  before 
leaving  the  premises  where  the 
regulated  fridt  is  unloaded  for 
processing,  and 

(D)  All  leaves,  litter,  and  culls 
colleded  frtmi  the  shipment  of  regulated 
fruit  at  the  processing  facility  are  either 
incinerated  at  the  processing  facility  or 
buried  at  a  public  landfill  that  is  fenced, 
prohibite  tiie  removal  of  dumped 
material  and  covers  dumped  material 
vdth  dirt  at  the  end  of  every  day  that 
dumping  occurs. 

(ii  j  Regulated  fruit  may  be  moved 
intrastate  froin  a  quarantined  area  for 
packing,  either  for  subsequent  interstate 
movement  with  a  limited  permit  or  for 
export  from  the  United  States,  if  all  of 
the  following  conditions  are  met 

(A)  The  regulated  fruit  is  accompanied 
by  a  document  that  states  the  location  of 
the  grove  in  which  the  regulated  fruit 
was  produced,  the  variety  and  quantity 
of  regulated  fruit  being  moved 
intrastate,  the  address  to  which  the 
regulated  fruit  will  be  delivered  for 
packing,  and  the  date  the  intrastate 
movement  began. 

(B)  The  regulated  fruit  and  any  leaves 
and  litter  are  completely  covered,  or 
enclosed  in  containers  or  in  a 
compartment  of  a  vehide,  during  the 
intrastate  movement. 

',C)  The  vehicles,  covers,  and  any 
containers  used  to  carry  the  regulated 
fruit  intrastate  are  treated  in  accordance 
witii  1 301.75-ll(d)  of  Uiis  subpart 
before  leaving  the  premises  where  the 
regulated  fruit  is  unloaded  for  packing. 

(D)  At  the  packing  plant  the  regulated 
fruit  is  stored  separately  from  and  has 
no  contact  with  fruit  eligible  for 
interstate  movement  to  commercial 
citrus-producing  areas.  Any  equipment 
that  comes  in  contad  with  the  regulated 


fruit  at  the  packing  plant  to  treated  la 
accmdance  witii  i  3017S-ll(d)  of  dds 
subpart  before  being  used  to  handle  any 
fruit  eligible  for  interstate  movement  to 
commerdal  dtrus-produdng  areas,  and 

(E)  All  leaves  and  litter  collected  from 
the  shipment  of  regulated  fruit  at  tbe 
packing  plant  are  either  incinerated  at 
the  packing  plant  or  buried  at  a  public 
landfill  that  to  fenced,  prohibite  the 
removal  of  dumped  matertaL  and  covers 
dumped  material  with  dirt  at  the  end  of 
every  day  that  dumping  occurs.  All  culto 
collected  from  the  riripment  of  regulated 
fruit  are  either  processed  into  a  produd 
other  than  fresh  fruit  incinerated  at  tin 
packing  plant  or  buried  at  a  public 
landfill  that  to  fenced,  prohibits  the 
removal  of  dumped  material,  and  covers 
dumped  material  with  dirt  at  the  end  of 
every  day  that  dumping  occurs.  Any 
culto  moved  intrastate  for  processing 
must  be  completely  covered,  or  endoaed 
in  containers  or  in  a  coiiq)artment  of  a 
vehide,  during  the  intrastata  movement 
and  die  vehides.  covers,  and  any 
containers  used  to  carry  the  regulated 
fruit  must  be  treated  in  accordance  with 
S  301.75-ll(d}  of  tills  subpart  before 
leaving  the  premises  where  the 
regulated  fruit  is  unloaded  fbr 
processing. 

(iii)  Grass,  tree,  and  plant  clippings 
may  be  moved  intrastate  from  tiie 
quarantined  area  for  disposal  in  a  pubUc 
landfill  or  for  composting  in  a  recycling 
facility,  if  all  of  the  following  conditions 
are  met 

(A)  The  public  landfill  or  recyding 
facility  to  located  within  the  survey  area 
described  in  paragraph  (d)(1)  of  this 
section, 

(B)  Ibe  grass,  tree,  or  plant  clippings 
are  completely  covered  during  the 
movement  from  the  quarantined  area  to 
the  public  landfill  or  recycling  fadlity, 
and 

(C)  Any  public  landfill  used  is  fenced, 
prohibits  the  removal  of  dumped 
material,  and  covers  dumped  material 
with  dirt  at  the  end  of  every  day  that 
dumping  occurs. 

8.  A  new  §  301.75-6  is  added  to  read 
as  follows: 

§  301.75-6    Intarstato  movamant  of 
rSBiaaiaQ  anmaa  ironi  a  pfuannanwa  am. 
Qanarai  re^uaafnente. 

No  regulated  article  may  be  moved 
interstate  from  a  quarantined  area 
unless  all  (rf  the  following  conditions  are 
met 

(a)  Inspections.  (1)  In  the  quarantined 
area,  every  regulated  plant  and 
regulated  tree,  except  indoor 
houseplanU  and  regulated  planto  and 
regulated  trees  at  nurseries,  to  inspected 
for  citrus  canker  at  least  once  a  year. 
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during  May  1  dutragfa  December  31.  by 
an  inspector,  aa  foot 

(2)  b  tlie  quarantined  area,  every 
regulated  plant  and  regulated  tree  at 
every  nursery  containhig  regulated 
plants  at  regulated  trees  is  inspected  for 
dtius  canker  by  an  inspector  at 
intervals  of  no  more  tfian  45  days. 

(b)  TYeatment  of  personnel,  vehicles, 
and  equipment  In  Uie  quarantined  area, 
all  vehicles,  equipment,  and  other 
articles  used  in  providing  inspection, 
maintenance,  harvesting,  or  related 
services  in  any  grove  containing 
regulated  plants  or  regulated  trees,  or  in 
providing  landscaping  or  lawn  care 
services  on  any  premises  containing 
regulated  plants  or  regulated  trees,  must 
be  treated  in  accordance  with  {  301.75- 
11(d)  of  this  subpart  upon  leaving  the 
grove  or  premises.  All  personnel  who 
enter  the  grove  or  permises  to  provide 
these  services  must  be  treated  in 
accordance  with  i  301.75-ll(c)  of  diis 
subpart  upon  leaving  the  grove  or 
premises. 

(c)  Destruction  of  infected  plants  and 
trees.  No  more  than  7  days  after  a  State 
or  Federal  laboratory  confirms  that  a 
regulated  plant  or  regulated  tree  is 
infected,  die  State  must  provide  written 
notice  to  the  owner  of  the  infected  plant 
or  infected  tree  that  the  infected  plant  or 
infected  tree  must  be  destroyed.  The 
owner  must  have  the  infected  plant  or 
infected  tree  destroyed  within  45  days 
after  receiving  the  written  notice. 

9.  A  new  §  301.75-7  is  added  to  read 
as  follows: 


{301.75-7   IMsrslaleinoveniSfilof 
rsQulelsd  fruN  froin  a  quaranlkwdi 

(a)  Regulated  ftvit  produced  in  a 
quarantined  area.  Regulated  fruit  may 
be  moved  interstate  from  a  quarantined 
area  into  any  area  of  the  United  States 
except  commercial  citrus-produdng 
areas  if  all  of  the  following  conditions 
are  met: 

(1)  During  the  year  before  the 
interstate  movement,  die  grove 
producing  the  regulated  fruit  received 
regulated  plants  only  from  the  following 
nurseries: 

(i)  Nurseries  located  outside  any 
quarantined  areas,  or 

(ii)  Nurseries  where  an  inspector  has 
found  every  regulated  plant  free  of 
citrus  canker  on  each  of  three 
successive  inspections  conducted  at 
intervals  of  no  more  than  45  days,  with 
the  third  inspection  no  more  than  45 
days  before  shipment 

(2)  During  the  2  years  before  the 
interstate  movement  no  plants  or  plant 
parts  infected  with  citrus  canker  were 
found  in  the  grove  producing  the 
regulated  fruit  and  any  e^qmsed  plants 
in  the  grove  at  high  risk  for  developing 


citrus  canker  have  been  destroyed. 
Identification  of  exposed  plants  at  hij^ 
risk  for  develcqiing  citrus  canker  will  be 
based  on  an  evaluation  of  aU  of  the 
circumstances  related  to  their  exposure, 
including,  but  not  limited  to,  the 
following: 

(i)  The  stage  of  maturity  of  the 
exposed  plant  at  the  time  of  exposure, 
die  size  and  degree  of  infestation  to 
which  the  plants  were  exposed. 

(ii)  The  proximity  of  exposed  plants  to 
infected  plants  or  contamdnated  articles 
at  die  time  of  exposure,  and 

(iii)  The  length  of  time  the  plants  were 
exposed. 

(3)  No  more  than  30  days  before  the 
beginning  of  harvest  an  inspector 
walked  through  the  grove,  inspected 
every  tree,  and  found  the  grove  free  of 
citrus  canker,  and.  in  groves  producing 
limes,  an  inspector  waJked  through  the 
grove  every  120  days  or  less  thereafter 
for  as  long  as  harvest  continued, 
inspected  every  lime  tree  on  each  walk- 
through, and  continued  to  find  the  grove 
free  of  citrus  canker. 

(4)  The  regulated  fruit  was  treated  in 
accordance  with  §  301.75-ll(a)  of  this 
subpart 

(5)  The  regulated  frvit  is  free  of 
leaves,  twigs,  and  other  plant  parts, 
except  for  stems  that  are  less  than  one 
inch  long  and  attached  to  the  fruit 

(6)  The  regulated  fruit  is  accompanied 
by  a  limited  permit  issued  in  accordance 
widi  S  301.75-12  of  diis  subpart 

(b)  Regulated  fruit  not  pivduced  in  a 
quarantined  area.  Regulated  fruit  not 
produced  in  a  quarantined  area  but 
moved  into  a  quarantined  area  for 
packing  may  be  moved  interstate  from 
the  quarantined  area  into  any  area  of 
the  United  States  except  commercial 
dtrus-produdng  areas  if  all  of  the 
following  conditions  are  met 

(1)  The  related  fruit  was 
accompanied  to  the  packing  plant  by  a 
bill  of  lading  stating  the  location  of  the 
grove  in  which  the  regulated  fruit  was 
produced. 

(2)  The  regulated  fruit  was  treated  in 
accordance  with  §  301.75-ll(a)  of  this 
subpart 

(3)  The  regulated  fruit  is  fiee  of 
leaves,  twigs,  and  other  plant  parts, 
except  for  stems  that  are  less  than  one 
inch  long  and  attached  to  the  regulated 
fruit 

(4)  The  regulated  fruit  is  accompanied 
by  a  limited  permit  issued  in  accordance 
widi  1 301.75-12  of  diis  subpart 

la  A  new  i  301.75-8  is  added  to  read 
as  follows: 

|301.7S-t   tmsrslaleiMvamentof 
rsQuieled  seed  noni  a  qusrsnilneo  area. 

Regulated  seed  may  be  moved 
interstate  from  a  quarantined  area  into 


any  area  of  the  United  States  if  all  of  die 
following  conditions  are  met 

(a)  During  the  2  years  before  the 
interstate  movement  no  plants  or  plant 
parts  infected  with  or  esqiosed  to  dtrus 
canker  were  found  in  die  grove  or 
nursery  producing  the  fruit  fitnn  which 
the  regulated  seed  was  extracted. 

(b)  The  regulated  seed  was  treated  in 
acctndance  with  1 301.75-ll(b)  of  this 
subpart 

(c)  The  regulated  seed  is  accompanied 
by  a  certificate  issued  in  accordance 
widi  §  301.75-12  of  diis  subpart 

{  301.75-0   Interstate  nwvenient  ol 
raQuMed  arUdss  froni  a  quarantined  area 
tor  expennMiital  or  scwntillc  purposes. 

11.  In  redesignated  S  301.75-0,  the 
heading  is  revised  to  read  as  set  forth 
above. 

12.  A  new  1 301.75-10  is  added  to  read 
as  follows: 

{301.78-10   Interstate  movement  of 
rsQulaled  arttdss  tlwouoh  a  quarantined 


Any  regulated  article  not  produced  in 
a  quarantined  area  may  be  moved 
interstate  through  a  quarantined  area, 
without  a  certificate,  limited  permit  or 
Departmental  permit  if  all  of  the 
following  conditions  are  met 

(a)  The  regulated  article  is 
accompanied  by  either:  A  receipt 
showing  that  the  regulated  article  was 
purchased  outside  the  quarantined  area, 
or  a  bill  of  lading  stating  the  location  of 
the  premises  where  the  shipment 
ori^ated,  the  type  and  quantity  of 
regulated  artides  being  moved 
interstate,  and  the  date  the  interatate 
movement  began. 

(b)  The  regulated  artide  is  moved 
through  the  quarantined  area  without 
being  unloaded,  and  no  fegulated 
artide,  except  regulated  fruit  that 
qualifies  for  interstate  movement  fitmi 
die  quarantined  area  in  accordance  with 
§  301.75-7  of  this  subpart  is  added  to 
the  shipment  in  the  quarantined  area. 

(c)  The  regulated  artide  is  completely 
covered,  or  endosed  in  containere  or  in 
a  compartment  of  a  vehide,  during 
movement  through  the  quarantined  area, 
except  that  covering  or  endosure  is  not 
required  if  the  regulated  article  is  moved 
through  the  quarantined  area  without 
stopping,  except  for  refoeling  or  for 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs. 

13.  In  redesignated  S  301.75-11, 
paragraphs  (a)  and  (b),  the  introductory 
text  of  paragraphs  (c)  and  (d)  are 
revised  to  read  as  follows: 


1301.75-11 

(a)  Regulated  fruit  Regulated  fruit  for 
which  treatment  is  required  by  this 
subpart  must  be  treated  in  one  of  the 
foUowing  ways  in  the  presence  of  an 
inspector,  or  at  a  facility  whose  owner 
operates  imder  a  compliance  agreement 

(1)  The  regulated  ihiit  must  be 
thorou^y  wetted  for  at  least  2  minutes 
with  a  solution  containing  200  parts  per 
million  sodium  hypochlorite,  with  the 
solution  maintained  at  a  pH  of  6.0  to  7.5, 
or 

(2)  The  regulated  fruit  must  be 
thoroughly  wetted  with  a  solution 
contaiodng  sodium  o-phenyl  phenate 
(SOPP)  at  a  concentration  of  1.86  to  2.0 
percent  of  the  total  solution,  for  45 
seconds  if  the  solution  has  sufficient 
soap  or  detergent  to  cause  a  visible 
foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  sufficient  soap 
to  cause  a  visible  foaming  action. 

(3)  Sodium  hypochlorite  and  SOPP 
must  be  applied  in  accordance  with 
label  directions. 

(b)  Regulated  seed.  Regulated  seed  for 
which  treatment  is  required  by  this 
subpart  must  be  extracted  bom  fruit  that 
has  been  treated  in  accordance  with 
paragraph  (a)  of  this  section.  The 
regulated  seed  must  then  be  cleaned 
tree  of  pulp,  immeraed  for  10  minutes  in 
water  heated  to  125*  F.  (51.6*  C.)  or 
higher,  then  immersed  for  at  least  2 
minutes  in  a  solution  containing  200 
parts  per  million  sodium  hypochlorite, 
with  die  solution  maintained  at  a  pH  of 
6.0  to  7.5 

(c)  Personnel.  All  personnel  for  which 
treatment  is  required  by  this  subpart 
must  dean  their  hands  using  one  of  the 
following  disinfectants: 

•       •       •       •       •    ' 

(d)  Vehicles,  equipment  and  other 
articles.  All  vehicles,  equipment  and 
other  artides  for  which  treatment  is 
required  by  this  subpart  must  be 
cleaned  and  disinfected  by  removing  all 
plants,  leaves,  twigs,  fruit  and  other 
plant  parts  bom  all  areas  of  the 
equipment  or  vehides,  induding  in 
cradcs,  under  chrome  strips,  and  on  the 
undercarriage  of  vehides,  and  by 
wetting  all  surfaces  (including  the  inside 
of  boxes  and  trailers),  to  the  point  of 
runoff,  with  one  of  the  following 
disinfectants: 


14.  Anew  1 301.75-12  is  added  to  read 
as  follows:  v   ' 

f  301.78—12   Certificates  and  Imlled 


(a)  Issuance  and  withdrawal.  (1) 
Certificates  and  limited  permits  may  be 
issued  for  the  interstate  movement  of 
regulated  artides  only  by  an  inspector 
or  by  persons  operating  under  a 
compliance  agreement 

(2)  A  certificate  or  limited  permit  may 
be  withdrawn  by  an  inspector  if  the 
inspector  determines  that  any  of  the 
applicable  requirements  of  this  subpart 
have  not  been  met  The  dedsion  of  the 
inspector  and  the  reason  for  the 
wididrawal  must  be  confirmed  in 
writing  as  prompdy  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  is  withdrawn  may  appeal 
the  dedsion  in  writing  to  the 
Administrator  within  10  days  after 
receiving  the  written  notification.  The 
appeal  must  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  certificate  or  limited 
permit  was  wrongfully  withdrawn.  The 
Administrator  must  grant  or  deny  the 
appeal  in  writing,  stating  the  reasons  for 
the  dedsion,  as  promptiy  as 
circumstances  allow.  If  diere  is  a 
conflict  as  to  any  material  fact  a 
hearing  will  be  held  to  resolve  the 
conflict  Rules  of  practice  concerning  the 
hearing  will  be  adopted  by  the 
Administrator. 

(b)  Attachment  and  disposition.  (1) 
Certificates  and  limited  permits 
accompanying  regulated  artides 
interstate  must  be  attached  during  the 
interstate  movement  to  one  of  the 
following: 

(i)  The  outside  of  the  regulated  artide, 
if  die  regulated  article  is  not  packed  in  a 
container,  or 

(ii)  The  outside  of  the  container  in 
which  the  regulated  article  is  packed,  or 

(iii)  The  consignee's  copy  of  the 
accompanying  waybill,  but  only  if  the 
regulated  artide  is  described  on  the 
certificate,  limited  permit  or  waybill  in 
a  way  that  allows  the  regulated  article 
to  be  identified. 

(2)  Certificates  and  limited  permits 
accompanying  regulated  artides 
interstate  must  be  given  to  the  consignee 
at  the  point  of  destination. 


15.  Redesignated  1 301.75-13  is 
revised  to  read  as  follows: 

1301.75-13   CowpMsnceagreeinems. 

(a)  Eligibility.  Any  person  engaged  in 
the  business  of  growing  or  handling 
regulated  artides  for  interstate 
movement  may  enter  into  a  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  to  facilitate 
the  interstate  movement  of  regulated 
artides  in  accordance  with  this  subpart 
Compliance  agreements  may  be 
arranged  by  contacting  a  local  office  of 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service  (listed  in  local  telephone 
diredories),  or  by  contacting  the 
Administrator,  c/o  the  Operational 
Support  Staff,  PPQ,  APHIS,  USDA. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782. 

(b)  Cancellation.  Any  compliance 
agreement  may  be  cancelled  orally  or  in 
writing  by  an  inspector  if  the  inspedor 
finds  that  the  peraon  who  entered  into 
the  compliance  agreement  has  failed  to 
comply  with  this  subpart  If  the  pereon 
is  given  notice  of  cancellation  orally, 
written  confirmation  of  the  decision  and 
the  reasons  for  it  must  be  provided  as 
prompdy  as  circumstances  allow.  Any 
person  whose  compliance  agreement  is 
cancelled  may  appeal  the  dedsion  in 
writing  to  the  Administrator  within  10 
days  after  receiving  the  written 
notffication.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
cancelled.  The  Administrator  must  grant 
or  deny  the  appeal,  in  writing,  stating 
the  reasons  for  the  dedsion,  as  prompdy 
as  circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact  a 
hearing  will  be  hdd  to  resolve  the 
conffict  Rules  of  practice  concerning  the 
hearing  will  be  adopted  by  the 
Administrator. 

Done  in  Washington.  DC  this  eth  day  of 
September  1990. 
Robert  Mdland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  9(K;21351  Tiled  9-7-00;  9:32  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmer*  Home  Administration 
7CFRPart1824 

Servicing  and  Uquidation  of  Ctiattel 
Security 

agency:  Fanners  Home  Administration, 

USDA. 

ACTKHi;  Final  role. 

summary:  The  Farmers  Home 
Administratiao  (FmHA)  amends  its 
Management  Advice  to  Individual 
Borrowers  and  Applicants  regulation. 
This  action  is  being  taken  to  change  the 
title  of  Form  FmHA  1960-12.  "Financial 
Farm  Analysis  Summary,"  to  Form 
FmHA  1960-12,  "Financial  and 
Production  Fann  Analysis  Summary." 
The  intended  effect  of  this  change  is  to 
provide  a  form  for  the  County 
Supervisor  to  record  actual  crop  and 
livestock  production  during  the  annual 
analysis  of  the  farming  operation. 
EFFECTIVE  DATE:  September  12, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

lohnny  R.  Toles.  Jr.,  Fanner  Programs 

Loan  Servicing  Officer,  Farmer 

Programs,  Farmers  Home 

Administration,  USDA,  Room  5437, 

Washington.  DC2025a  Telephone:  (202) 

47S-4014. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
internal  agency  management  It  is  die 
policy  of  this  Department  to  publish  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  ot 
contracts,  notwithstanding  the 
exemption  in  S  U.S.C  553  widi  respect 
to  sudi  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 


since  it  involves  only  internal  agency 
management,  making  publicaticHi  for 
comment  unnecesscuy. 

This  action  will  not  create  any 
significant  record-keeping  or  reporting 
burdens  or  substantially  increase  costs 
to  the  Govenunent  and  the  public. 

Programs  Affedad 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

10.404— Emergency  Loans. 
10.406— Farm  Operating  Loans. 
10.407— Fann  Ownership  Loans. 
10.416— Soil  and  Water  Loans. 

Intergovernmental  Considtatkm 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  3015. 
su^art  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Ifioat  are 
excluded  with  the  exception  of  nonfarm 
enterprise  activity  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  offidais. 

2.  The  Soil  and  Water  Loans  Programs 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-). 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  C311  part  194a 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  ti^at  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  I960,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

list  of  Subjects  in  7  CFR  Part  1924 

Agriculture,  Construction  and  repair, 
Loan  programs— Agriculture. 

Accordingly,  chapter  XVIII,  title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1924-CONSTRUCTION  AND 
REPAIR 

1.  The  authority  dtatirai  for  part  1924 
continues  to  read  as  fellows: 


AuOotlty:  7  U.S.C  196B;  42  U.S.C  1980: 42 
U.S.C.  2942: 5  U.S.C  301:  sec.10  Pub.  L  83- 
357, 88  StaL  392  7  CFR  2.23  and  2.70. 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  AppBcanta 

2.  Section  1924.60  is  amended  by 
revisbig  paragraph  (cK4)  to  read  as 
follows: 

§1924.60    Analysis. 


(c)  *  *  • 

(4)  Record  the  results  on  Form  FmHA 
1960-12.  "Finandal  and  Production  Farm 
Analysis  Summary." 

Dated:  May  la  198a 
La  Veme  Ausman, 
Administrator,  Farmers  Home 
Administration. 
[FR  Doc.  90-21389  Filed  9-11-00;  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  90-NM-«3-AD;  AmdL  3»-«731I 

Alrworthineca  Directives;  Airbus 
Industrie  Model  A310-200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  adepts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A310-200  series  airplanes,  which 
requires  repetitive  X-ray  inspections  to 
detect  cracks  in  certain  stringers,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  full-scale  fatigue  testing  by 
the  manufachirer,  which  identified 
cracks  in  the  area  of  the  stringer  run- 
outs inboard  and  outboard  of  Rib  14  at 
Stringers  6. 7, 8,  and  9.  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  capability  of  the  wings. 
EFFECTIVE  DATE:  October  23, 1990 
addresses:  The  applicable  service 
information  may  be  obtained  bom 
Airbus  Industrie,  Airbus  Support 
Division.  Avenue  Didier  Daurat.  31700 
Blagnac  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
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Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington. 
TON  TORTHEII  mroRMATKNI  CONTACT: 
Mr.  Greg  Holt.  Standardization  Branch, 
ANM-113:  telephone  (206)  227-2140. 
MaiUng  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  Renton, 
Washington  96055-4056. 
SUmXaKNTAIIV  INTOflMATKMi:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Airbus  Industrie  Model  A310- 
200  series  airplanes,  which  requires 
repetitive  X-ray  inspections  to  detect 
cracks  in  certain  stringers,  and  repair,  if 
necessary,  was  published  in  the  Federal 
Register  on  June  7, 1990  (55  FR  23227). 

Laterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Both  commenters  supported  the  rule. 

Paragraph  C.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
an  alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  The  FAA  has  determined 
that  this  change  will  neither  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  rule. 

it  is  estimated  that  7  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,680. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 


number  of  small  entities  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket/  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft  Aviation 
safety.  Safety. 

AdopdoD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulbority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-^9, 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [Amenctod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aiibus  Industrie:  Applies  to  Model  A310-200 
series  airplanes,  up  to  and  including 
serial  number  264,  certiflcated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 

the  wings,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  12.000 
landings,  or  within  1,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to 
exceed  12.000  landings,  perform  an  X-ray 
inspection  of  Stringers  6,  7, 8,  and  9  run-outs 
inboard  and  outboard  of  Rib  14,  in 
accordance  writh  Airbus  Industrie  Service 
Bulletin  A310-57-2038,  dated  November  6. 
1969. 

B.  If  cracks  are  found,  repair  prior  to 
further  flight  in  accordance  with  a  procedure 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113.  FAA,  Northwest  Mountain 
Region. 

C.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 


manufactiu«r  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
October  23, 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Dan«U  M.  Pedeisoo, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  90-21363  Filed  9-11-90;  8:45  am] 
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14CFRPart39 

[Docket  Na  90-NM-106-AD;  Amdt  39- 
6733] 

Airworttilness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AOENCY*.  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTIOM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  requires 
modification  of  the  routing  of  the  cabin- 
to-wing  emergency  escape  strap.  This 
amendment  is  prompted  by  a  report  that 
the  escape  strap  is  not  long  enough  to 
reach  the  attach  fitting  on  the  wing.  This 
condition,  if  not  corrected,  could  result 
in  the  escape  strap  not  being  attached 
on  the  wing  during  ditching,  which 
would  impede  evacuation  onto  the  wing. 

EFFEcnvE  date:  October  23, 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

TOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jayson  B.  Claar,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Northwest 
Mountain  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPtEMENTARV  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747-400  series  airplanes, 
which  requires  modification  of  the 
routing  of  the  cabin-to-wing  escape 


strap,  was  pubUshed  in  the  Fedatiri 
Relator  on  )«iie  21, 1900  {5S  FR  25315). 

Interested  persons  have  been  afforded 
an  oppcHiunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comment  received. 

The  Air  Transport  Association  (ATA) 
of  America,  the  sole  comnenter. 
expressed  no  objection  to  the  proposed 
rule. 

Paragraph  B.  of  the  final  rule  has  be«i 
revised  to  specify  the  current  procedure 
for  submittfaig  requests  for  approval  of 
alternate  mesns  of  cmnpliance. 

After  careikd  review  of  the  available 
data,  induding  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  diange 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  iMrden  oa  any 
operator  nor  increase  die  scope  of  die 
rule. 

There  are  approximately  20  Modd 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  7  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  diat 
it  will  take  approximately  2  maiduHirs 
per  airplane  to  accon^^di  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 

$56a 

The  regulations  adopted  herein  will 
not  have  substantial  diirect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribstion  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
wiUi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "signifioant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  mider  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  Cor 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

list  of  Subjaoto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


Adoptloo  of  the  Anendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
die  Federal  Aviation  Administration 
amends  14  CFR  part  30  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-(AIIEI1DED] 

1.  The  authority  citation  Cor  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a),  1421  and  1423; 
49  U.8.C.  108(8)  (Revised  Pab.  L  97-44a 
laoaaiy  12, 19S3);  aad  14  CFR  114S, 


14  CFR  Part  30 


839.13   lAwsHdadl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boslns:  Applies  to  Model  747-400  series 
alqrfiiiMs,  Hsled  in  Boeing  Alert  Service 
BttUetia  7«7-15A2e«7,  dated  March  2S, 
1990,  certificated  in  any  category. 
Compliance  required  witida  die  next  30 
days  after  the  effective  date  of  diis  AD, 
unieu  previously  eooomplislied 
To  easere  that  the  escape  strap  is  hng 
enough  so  that  it  can  he  attached  to  tlie 
fitting  on  the  wing,  accomplish  the  following: 

A  Reroote  the  escape  strap  behind  the 
stowage  bin  stmctnre  in  accordance  with 
Boeing  Alert  Service  BuUetin  747-25A2847, 
dated  March  29, 1990. 

E  An  alternate  owans  of  compliance  or 
adjustment  of  the  compliance  time,  wiiich 
provides  an  acceptalde  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certifioatiaa  Office  (AGO). 
FAA.  Traaeport  Airplane  Directorate. 

Note  The  request  dwuld  lie  sidnaittad 
directly  to  the  Manager,  Seattle  AGO,  and  a 
copy  sent  to  die  oogjdsaot  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  AGO. 

C  Special  Si^t  pennits  nay  be  issued  in 
accordance  with  FAR  21.197  uid  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  tills  directive 
who  have  not  alreedy  received  the 
appropriate  service  dociunents  from  the 
manufactsrer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transpott 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washington  98065-4056. 

TUs  amendownt  becomes  effBcttve 
October  23,  IflOQ. 

Issued  in  Seattle,  Washingtoo.  on 
September  S,  1890. 
DandlM.  Filial  sna. 
Acting  Manager,  Transpmt  Airplane 
Directorate.  Aircraft  Otrtifhatioa  Service. 
[FR  Doc  00-21364  Filed  9-11-90:  S:46  am] 
aaxms  COOK  4sio-is-it 


[DoclNl  Na  te-NM-iev-AD;  AmdL  a»- 
•7271 

Ahwoillilnoes  ntef  flwee,  Asrospal 
Model  ATIM2-300  and  ATR42-320 


r:  Federal  Aviation 
Administration  (FAA),  IXTr. 

ACnON:  Final  rule. 

SUMMARV:  This  amendment  supersedes 
an  existing  ahurorthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR4a-300  and  ATR4»-320 
series  airf^anes,  which  currently 
requires  a  one-time  inspection  ^tiie 
main  landing  gear  (MLG)  actuator  fitting 
bdt  holes  for  oorrect  sligmient  sod 
rework  of  the  fitting  stirfaoe  and  bolt 
replacement  if  necessary.  This 
condition,  if  not  corrected,  coidd  resoh 
in  the  inability  to  reti«ct  the  landing 
gear  and  failure  to  achieve  an  adeqnate 
climb  gradient  This  amendment  revises 
the  applicability  to  add  certain  airplanes 
and  to  delete  other  airplanes  that  have 
been  modified. 

EFFECTIVE  DATE  October  23, 199a 


;  The  epplicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse.  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountam  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

FOR  FURTMn  iNTORMATNM  CONTACR 
Mr.  Robert  Huhn,  Standardization 
Brandi,  ANM-113;  telephone  (206)  227- 
2141.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPIEMENTAIIY  NIFONMATION:  A 
proposal  to  amend  part  30  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
89-24-08,  Amendment  3»-639e  (54  FR 
48079,  November  21, 1989),  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  siiplanes,  to 
require  a  one-time  inspection  of  the 
main  landing  gear  (MLG)  actuator  fitting 
bolt  holes  for  coirect  alignment  and 
rework  of  the  fitting  surface  and  boH 
replacement  if  necessary,  was 
published  fan  die  Fodaral  Register  on 
June  15, 1990  (55  FR  24250). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

AJfter  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  tlie 
adoption  of  tlie  rule  as  proposed. 

It  is  estimated  that  54  airplanes  of  U.S. 
re^stry  will  be  affected  by  this  AO,  that 
it  wiU  take  approximately  20  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  avera^  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$43,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
cerfity  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034,  February  28, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  o^negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoptimi  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
48  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

S  39.13    (^MndMl] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6396  (54  FR 
48079,  November  21, 1989).  AO  89-24-08, 
with  the  following  new  airworthiness 
directive: 


AaraapatialK  Applies  to  Model  ATR42-300 
and  ATR42-320  series  airplanes.  Serial 
Numlwrs  003  through  164,  which  have  not 
been  modified  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-32- 
0023,  Revision  1.  dated  April  2D,  1989:  or 
ATR42-53-0045.  Revision  1,  dated  April 
21, 1969:  or  ATR42-53-O0SO  (Modification 
2221).  dated  January  25, 1990;  certificated 
in  any  category.  Compliance  is  required 
as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  main  landing  gear 
(MLG)  actuator  fitting  bolts  due  to  an 
incorrect  perpendicularity  between  the  bolt 
hole  axis  and  the  fitting  surface,  accomplish 
the  following: 

A.  For  airplanes  Serial  Numbers  003 
through  155:  Within  90  days  after  Deceml)er 
21, 1989  (the  effective  date  of  AD  69-24-06; 
Amendment  30-6396),  inspect  the  MLG 
actuator  fitting  bolt  holes  for  correct 
perpendicularity,  elongation,  and  alignment 
between  the  bolt  hole  axis  and  the  fitting 
surface,  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-53-0045,  Revision  1, 
dated  April  21, 1989,  or  Revision  2,  dated 
January  21, 1990. 

1.  If  no  discrepancies  are  found, 
reassemble  in  accordance  with  the  service 
bulletin. 

2.  If  discrepancies  are  found,  prior  to 
further  flight,  rework  the  fitting  surface  and 
replace  the  bolts  in  accordance  with  the 
service  bulletin. 

B.  For  airplanes  Serial  Numbers  156 
through  164:  Within  90  days  after  the 
effective  date  of  this  amendment,  inspect  the 
MLG  actuator  fitting  bolt  holes  for  correct 
perpendicularity,  elongation,  and  alignment 
between  the  bolt  hole  axis  and  the  fitting 
surface,  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-53-0045,  Revision  1, 
dated  April  21. 1989,  or  Revision  2,  dated 
January  21. 1990. 

1.  If  no  discrepancies  are  found, 
reassemble  in  accordance  with  the  service 
bulletin. 

2.  If  discrepancies  are  found,  prior  to 
further  flight  rework  the  fitting  surface  and 
replace  the  bolts  in  accordance  with  the 
service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization     - 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
Pi  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  t>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 


Bayonne.  31060  Toulouse,  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  NW.. 
Renton.  Washington. 

This  amendment  supersedes  Amendment 
39-39-6396.  AD  89-24-0& 

This  amendment  becomes  effective 
October  23. 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Danell  M.  Pedaaon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  90-21365  Filed  9-11-00:  ft45  am) 
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14  CFR  Part  71 

[Airspw:*  Docket  Na  90-AS0-1 1] 

Amendment  to  Control  Zone  and 
Traneition  Atm,  Palm  Beadi,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  an 
arrival  area  extension  to  the  control 
zone  and  transition  area.  The  extensions 
will  provide  additional  controlled 
airspace  for  protection  of  instrument 
flight  rules  (IFR)  aircraft  executing  the 
very  high  fi«quency  omni  directional 
range  (VOR)  standard  instnunent 
approach  procedures  (SIAP)  to  Runway 
27R  at  Palm  Beach  International  Airport. 
Additionally,  minor  corrections  are 
made  to  the  geographic  position 
coordinates  of  Palm  Beach  International 
Airport  and  the  Palm  Beach  County  Park 
Airport.  Also,  the  existing  exclusion  of 
the  transition  area  beyond  the  3-mile 
continental  limit  is  deleted. 
EFFECTIVE  DATE:  0901  u.tc.  October  18, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Tragic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320:  telephone  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  17, 1990,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Palm  Beach,  FL.  control  zone  and 
transition  area  (55  FR  29067).  The 
proposed  action  would  add  an  arrival 
area  extension  to  the  control  zone  and 
transition  area  to  provide  additional 
controlled  airspace  for  protection  of  IFR 
aircraft  executing  the  VOR  RWY  27R 


instrument  approach  procedure  to  Palm 
Beach  International  Airport  Alsa  minor 
corrections  would  be  made  to  the 
geographic  position  coordinates  of  Palm 
Beach  International  Airport  and  the 
Palm  Beach  County  Park  Airport.  Also, 
it  proposed  to  eliminate  the  exclusion  of 
the  transition  area  beyond  the  3-mile 
continental  limit  since  the  territorial  sea 
of  the  United  States  for  international 
purposes  has  been  extended  by 
Executive  Order  from  3  to  12  nautical 
miles  from  the  U.S.  coast.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Sections  71.171 
and  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  7400.6F,  dated  January 
2.1990. 

The  Rule     | 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends  to 
Palm  Beach.  FL.  control  zone  and 
transition  area.  An  arrival  area 
extension  is  added  to  the  control  zone 
and  the  transition  area  to  provide 
additional  controlled  airspace  for 
protection  of  IFR  aircraft  executing  the 
VOR  RWY  27R  instrument  approach 
procedure  to  Palm  Beach  International 
Airport.  Additionally,  minor  corrections 
are  made  in  the  geographic  position 
coordinates  of  the  Palm  Beach 
International  Airport  and  the  Palm 
Beach  County  Park  Airport.  Also,  this 
action  deletes  the  existing  exclusion  of 
the  transition  area  beyond  the  3-mile 
continental  limit  since  the  territorial  sea 
of  the  United  States,  for  international 
purposes,  has  been  extended  by 
Executive  Order  from  3  to  12  nautical 
miles  from  the  U.S.  coast 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  dierefore,  (i)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(8),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

$71,181    [Ainemlad] 

2.  Section  71.181  is  amended  as 
follows: 

Palm  Beach.  FL  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  Palm  Beach  International  Airport 
(Latitude  28*40'58'N.,  Longitude  8D'05'45"W.): 
within  three  miles  each  side  of  the  Palm 
Beach  VORTAC  083'  radical  extending  from 
the  8.5-mile  radius  area  to  9.5  miles  east  of 
the  VORTAC;  within  a  6.5-mile  radius  of 
Palm  Beach  County  Park  Airport  (Latitude 
26'35'36"N.,  Longitude  80*05'09"W.) 

§71.171    (Amwided) 

3.  Section  71.171  is  amended  as 
follows: 

Palm  Beach,  FL  (Amended] 

Following  the  clause  "extending  from  the  5- 
mile  radius  area  to  8.5  miles  west  and 
northwest  of  the  VORTAC;"  insert  the 
following:  "within  3  miles  each  side  of  the 
Palm  Beach  VORTAC  083°  radial,  extending 
from  the  5-mile  radius  zone  to  9.5  miles  east 
of  the  VORTAC:" 

Issued  in  East  Point  Georgia,  on  August  28, 
1990. 

Don  Cass. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  90-21367  Filed  9-11-90:  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  90-ASO-8] 

Revision  of  Transition  Area,  Jesup,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  the 
Jesup.  GA,  transition  area.  An  arrival 
area  extension  is  added  to  provide 
additional  controlled  airspace 
protection  for  instrument  flight  rules 
(IFR)  airspace  executing  the  standard 
instrument  approach  procedure  (SIAP) 


to  Runway  28  based  on  the  Slover  non- 
direction^  radio  beacon  (NDB).  Also, 
minor  corrections  are  made  to  the 
latitude/longitude  coordinate  position  of 
the  Jesup- Wayne  County  Airport  and 
Slover  NDB. 

EFFECTIVE  DATE:  0901  u.t.c,  October  18. 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  13. 1990.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Jesup,  GA.  transition  area  (55  FR 
28774).  The  proposed  action  would  add 
an  arrival  area  extension  for  additional 
airspace  protection  of  IFR  aircraft 
executing  the  NDB  RWY  28  standard 
instrument  approach  procedure.  Also,  it 
would  make  a  minor  correction  to  the 
latitude/longitude  coordinate  position  of 
the  Jesup-Wayne  County  Airport  and 
the  Slover  NDB.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6F. 
dated  January  2, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Jesup.  GA.  transition  area.  An  arrival 
area  extension  is  added  to  provide 
additional  controlled  airspace 
protection  for  IFR  aircraft  executing  the 
NDB  RWY  28  standard  instrument 
approach  procedure.  Also,  minor 
corrections  are  made  to  the  latitude/ 
longitude  coordinate  position  of  the 
Jesup-Wayne  County  Airport  and  the 
Slover  NDB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  tiiat  this  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
nnder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjacts  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

Adoption  of  Ike  AnaMbnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AuUiacityr49  U.&C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  40  U.S.C  106(g) 
(Revised  Pub.  L  87-449.  January  12. 1063);  14 
CFR  ii.ea 


§71.lt1    C/Umndadl 

2.  Section  71.181  is  amended  as 
follows: 

letup,  GA  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-ffiile 
radius  of  the  Jesup- Wayne  County  Airport 
(Latitude  31'33'15'N..  Longitude 
ei*53'12"W.);  within  3  miles  each  side  of  the 
092*  and  286'  bearings  from  the  Slover  NDK 
(Latitude  31*33'0e"N.,  Longitude  8t°53'15"W.). 
extending  from  the  6.5-mile  radius  area  to  8.5 
miles  east  and  west  of  the  NDB. 

Issued  in  East  Point,  Georgia,  on  August  28, 
1990. 

DoaCaM. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  90-21308  Filed  9-11-00: 8:45  am] 

BtUJNO  CODE  «t10-13-M 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodai  Security  Administralion 

20  CFR  Part  404 
RINM6<>-AC6t 

Federal  Otd-Age,  Survtvora,  and 
DisabiMy  imuranca  DenefUs,  Ctiangea 
In  ttw  Annual  Eaminga  Teet 

AOCNCV:  Social  Security  Administration. 

liHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  rules  amend  our 
regulations  on  the  annual  earnings  test 
to  reflect  section  347  of  Public  Law  98- 
21,  the  Social  Security  Amendments  of 
1983.  en{icted  April  20. 1963.  and  section 


8002  of  Public  Law  100-647,  the 
Technical  and  Nfiscellaneous  Revenue 
Act  of  1988,  enacted  November  10. 19B& 
Section  347  reduces  the  rate  for 
computing  excess  earnings  for 
beneficiaries  age  65-69  in  a  taxable  year 
diat  begins  after  1989,  fit>m  50  percent  to 
331^  percent  of  their  earnings  above  die 
applicable  exempt  amount  Section  8002 
eliminates  the  need  for  a  short  taxable 
year  computation  under  the  annual 
earnings  test  in  the  year  of  a 
beneficiary's  death  by  providing  that  the 
number  of  months  for  computing  excess 
earnings  in  the  taxable  year  of  death  is 
12  for  beneficiaries  who  die  after 
November  10, 1988.  Section  8002  further 
provides,  for  deaths  after  November  10. 
1988,  that  the  annual  exempt  amount 
that  applies  for  beneficiaries  aged  65-09 
also  applies  to  an  individual  who  would 
have  attained  retirement  age  in  a  year 
but  who  dies  prior  to  attaining  that  age. 
The  effect  of  these  statutory 
amendments  is  to  liberalize  the  payment 
of  Social  Security  benefits  in  certain 
cases  where  a  beneficiary  has  excess 
earnings  during  a  taxable  year. 
EFFECTIVE  DATES:  These  rules  are 
effective  on  September  12. 199a 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  Berge,  Legal  Assistant.  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 
telephone  (301)  965-1769. 

SUFTLEMENTARV  INFORMATION: 

Background 

Social  Security  benefits  are  intended 
to  replace,  in  part,  earnings  lost  to  an 
individual  because  of  retirement 
disability,  or  death.  Therefore,  the 
amount  of  Social  Security  benefits 
which  an  entitled  worker  under  age  70 
and  individuals  entitled  to  benefits  on 
the  worker's  earnings  record  may 
receive  each  year  depends  on  whether 
they  receive  wages  and/or  self- 
employment  income  in  excess  of  a 
certain  amount.  The  annual  earnings 
test  is  used  to  measure  the  extent  of  a 
beneficiary's  retirement  earnings  and  to 
determine  the  amount  if  any,  to  be 
deducted  from  his  or  her  monthly 
benefits.  It  is  also  used  to  measure  the 
work  activity  of  auxiliary  and  survivor 
beneficiaries  and  the  amount  of  benefits 
payable  to  them.  It  does  not  apply  to  a 
beneficiary  age  70  or  over.  Also,  the 
work  activity  of  a  beneficiary  entitled  to 
benefits  because  of  his  or  her  disability 
and  a  beneficiary  outside  the  United 
States  whose  work  is  not  covered  by 
Social  Security  are  subject  to  other  tests. 

An  entitled  worker  and  individuals 
entitled  to  benefits  on  the  worker's 
earnings  record  can  receive  unreduced 


benefits  if  their  earnings  do  not  exceed 
an  exempt  amount.  The  annual  exempt 
amount  is  determined  by  multiplying  the 
monthly  exempt  amoont  for  a  given  year 
by  12.  The  monthly  exempt  amoimt  is 
determined  by  a  formula  in  the  Social 
Security  Act  (the  Act)  and  is  published 
annually  in  the  Federal  Register.  If  a 
beneficiary  has  earnings  above  the 
annual  exempt  amount,  these  earnings 
are  charged  against  and  cause 
deductions  from  benefits.  For  taxable 
years  that  began  before  January  1990,  50 
percent  of  die  amount  of  earnings  over 
the  annual  exempt  amount  is  considered 
"excess  earnings."  For  taxable  years 
beginning  after  December  1989,  "excess 
earnings"  will  change  to  33  Vi  percent  of 
earnings  above  the  exempt  amoimt  for 
beneficiaries  who  have  attainted 
retirement  age.  or  who  would  have 
attained  retirement  age  in  such  taxable 
year  if  they  had  not  died:  "excess 
earnings"  will  continue  to  be  50  percent 
of  earnings  above  the  exempt  amount 
for  beneficiaries  under  retirement  age. 
Excess  earnings  are  charged  against 
benefits  on  a  dollar-for-dollar  basis. 

Statutory  Provisioiis 

Section  347  of  Public  Law  98-21  made 
the  followuig  change  in  section  203(f)(3) 
of  the  Act; 

•  Changed  the  rate  for  computing  excess 
earnings  of  beneficiaries  who  are  of 
retirement  age  (currently,  age  65)  through  age 
69  in  a  taxable  year  that  begins  after 
December  1989,  from  50  percent  to  33  V^ 
percent  of  earnings  above  the  exempt 
amount 

Section  8002  of  Public  Law  100-047 
amended  section  203(f)(3)  of  the  Act  as 
follows: 

•  Specified  that,  for  purposes  of  computing 
the  annual  exempt  amount,  the  number  of 
months  in  the  taxable  year  in  which  the 
beneficiary  dies  is  12; 

•  Made  the  rate  for  computing  excess 
earnings  that  is  applicable  to  beneficiaries 
who  attained  retirement  age  in  a  taxable  year 
also  applicable  to  beneficiaries  who,  but  for 
death,  would  have  attained  retirement  age  in 
that  taxable  yean  and 

•  Made  these  changes  effective  for  deaths 
occurring  after  November  10, 1988. 

Effects  of  Statutory  Provisions 

Prior  to  the  effective  date  of  section 
347  of  Public  Law  98-21  (i.e.,  for  taxable 
years  that  began  before  January  1990)  $1 
in  benefits  was  deducted  for  each  $2  of 
earnings  above  the  exempt  amount 
when  applying  the  earnings  test  to  a 
beneficiary  under  age  70.  Beginning  with 
taxable  years  that  start  after  December 
1989.  the  deduction  rate  for  beneficiaries 
age  65  through  60  will  be  $1  in  benefits 
for  each  $3  of  earnings  above  the 
exempt  amount. 


Prior  to  the  enactment  of  section  8002 
of  Public  Law  100-647,  we  determined 
the  exempt  amount  for  the  taxable  year 
in  which  a  beneficiary  died  by 
multiplying  the  applicable  monthly 
exempt  amount  by  the  number  of 
months  the  beneficiary  was  alive, 
including  the  month  of  death.  This  was 
called  the  short  taxable  year.  Also, 
when  a  beneficiary  died  before  attaining 
age  65,  the  monthly  exempt  amoimt  for 
beneficiaries  under  age  65  applied. 
Section  8002  eliminated  the  use  of  the 
short  taxable  year,  and  the  resulting 
proration  of  the  annual  exempt  amount 
when  applying  the  annual  earnings  test 
in  the  year  of  death  for  beneficiaries 
who  die  after  November  10, 1988.  Also, 
for  deaths  occuring  after  November  10, 

1988.  if  a  beneficiary  dies  hi  the  taxable 
year  in  which  he  or  she  would  have 
attained  age  65,  the  exempt  amount  that 
apples  to  beneficiaries  age  65  and  older 
will  apply  to  that  person,  even  if  he  or 
she  died  before  actually  attaining  age 
65. 

New  Regulatory  Provisions 

We  are  amending  {  404.430  to  provide 
for  computing  the  excess  earnings  of  a 
beneficiary  who  attained  or,  but  for 
death  (where  death  occurred  after 
November  10, 1988),  would  have 
attained  retirement  age,  as  defined  in 
section  219(1)  of  the  Act  before  the  close 
of  a  taxable  year  beginning  after 
December  1989  at  the  rate  of  33  V^ 
percent  of  earnings  above  the  applicable 
exempt  amount  Also,  we  are  amending 
S  404.428  to  provide  that  for  purposes  of 
applying  the  earnings  test  the  number  of 
months  in  the  taxable  yar  in  which  the 
beneficiary  dies  is  12.  effective  for 
deaths  occurring  after  November  10, 
1988. 

The  final  regulations  are  effective  on 
the  date  of  publication  in  the  Federal 
Register.  However,  the  statutory 
provisions  of  Public  Law  98-21  reflected 
in  these  regulations  are  effective  for 
taxable  years  beginning  after  December 

1989,  for  individuals  who  have  attained 
retirement  age,  as  defined  in  section 
216(1)  of  the  Act.  The  statutory 
provisions  of  Public  Law  100-647 
reflected  in  these  regulations  are 
applicable  to  deaths  that  occur  after 
November  10. 1988. 

Regulatory  Procedures 

The  Department  generally  follows  the 
Notice  of  Proposed  Rulemaking  and 
public  comment  procedures  specified  in 
the  Administrative  Procedure  Act  5 
U.S.C.  553.  in  the  development  of  its 
regulations.  That  Act  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 


with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest  We  have 
determmed  that  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  proposed  rulemaking  and  public 
comment  procedures  in  these 
regulations  because  we  are  only 
reflecting  statutory  changes  which  are 
not  discretionary  and  do  not  involve  the 
setting  of  policy.  Therefore,  opportunity 
for  prior  public  comment  is  unnecessary 
and  these  amendments  are  being  issued 
as  final  rules. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  the  issuance  of 
these  regulations  is  not  expected  to 
result  in  significant  administrative  or 
program  costs.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
requiring  the  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  regulations  will  affect 
only  individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  FlexibiUty 
Act  of  1980,  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802  Social  Security  — 
Disability  Insurance;  13.803  Social  Security- 
Retirement  Insurance;  13.804  Social 
Security— Survivor's  Insurance) 

List  of  Subjecto  in  20  CFK  Part  404 

Administrative  practice  and 
procedure;  Death  benefits;  Disability 
benefits;  Old-age.  survivors,  and 
disability. 

Dated:  May  23, 1990. 
GwfendolyB  S.  Kfaig. 
Commissioner  of  Social  Security. 

Approved:  ]uly  9, 1990. 
Louis  W.  SuIUvan. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
,  preamble,  part  404  of  chapter  III  of  tide 
20.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE 

1.  The  authority  citation  for  part  404. 
subpart  E  continues  to  read  as  follows; 


Authority:  Sees.  202, 203, 204  (a)  and  (e), 
205(a),  222(b),  223(e),  224,  227,  and  1102  of  the 
Social  Security  Act  42  U.S.C  402. 403. 404  (a) 
and  (e),  405(a),  422(b),  423(e),  424, 427,  and 
1302. 

2.  Section  404.428(a)(2)  is  amended  by 
revising  the  last  two  sentences  of 
paragraph  (a)(2]  to  read  as  follows: 

S  404.428   Eamlnss  hi  ■  taxsMa  year. 

(2)  *  *  *  For  beneficiaries  who  die  on 
or  before  November  10, 198a  a  taxable 
year  ends  with  the  month  of  the  death  of 
the  beneficiary.  The  month  of  death  is 
counted  as  a  month  of  the  deceased 
beneficiary's  taxable  year  in 
determining  whether  tiie  beneficiary  had 
excess  earnings  for  the  year  under 
§  404.430.  For  beneficiaries  who  die  after 
November  10, 1988.  the  number  of 
months  used  in  determining  whether  the 
beneficiary  had  excess  earnings  for  the 
year  under  {  404.430  is  12. 
•        •        •        *        • 

3.  Section  404.430  is  amended  by 
revising  paragraphs  (a)  introductory 
text  (a)(1).  (a)(2),  (d)  introductory  text 
(d)(1).  (d)(l)(iv).  and  (d)(l)(v).  and 
adding  paragraphs  (d)(1)  (vi)  through 
(xiii)  to  read  as  follows: 

S404.430    Excess aamkigs deflnad for 
taxabla  yaars  WKflng  aflar  Pacambar  1972; 
monthly  exempt  amount  dtflnad. 

(a)  Method  of  determining  excess 
earnings  for  years  ending  after 
December  1972.  For  taxable  years 
ending  after  1972.  an  individual's  excess 
earnings  for  a  taxable  year  are  50 
percent  of  his  or  her  earnings  (as 
described  in  S  404.429)  for  the  year 
which  are  above  the  exempt  amount 
For  an  individual  who  has  attained 
retirement  age,  as  defined  in  section 
216(1)  of  the  Act,  excess  earnings  for  a 
taxable  year  beginning  after  December 
31, 1989,  are  33^  percent  of  his  or  her 
earnings  (as  described  in  S  404.429)  for 
the  year  which  are  above  the  exempt 
amount.  For  deaths  after  November  10, 
1988,  an  individual  who  dies  in  the 
taxable  yecu'  in  which  he  or  she  would 
have  attained  retirement  age  shall  have 
his  or  her  excess  earnings  computed  as 
if  he  or  she  had  attained  retirement  age. 
"The  exempt  amount  is  obtained  by 
multiplying  the  number  of  months  in  the 
taxable  year  (except  that  the  number  of 
months  in  the  taxable  year  in  which  the 
individual  dies  shall  be  12.  if  deadi 
occurs  after  November  10, 1988)  by  the 
following  applicable  monthly  exempt 
amount. 

(1)  $175  for  taxable  years  ending  after 
December  1972  and  before  January  1974; 
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(2)  t200  for  taxable  yean  begfaming 
after  December  1973  aiM)  before  January 
1975;  and 

(d)  Method  of  determining  monthly 
exempt  amount  fi>e  taxable  yean  etK&ig 
after  December  ismfar  beae^maiieM, 
c^e  65  or  over.  (1)  Far  purpoaei  o£ 
paragraph  (a)(3)  of  this  section,  for  all 
months  of  taxable  yean  ending  after 
1977,  the  applicable  monthly  exempt 
amount  for  an  individual  who  has 
attained  (or,  tmt  for  the  individual's 
death  occurring  after  November  10. 1988, 
would  have  attained)  retirement  age  as 
defined  in  section  216(1)  of  the  Act 
before  the  close  of  the  taxable  year 
involved  is — 
•        •        •       •       • 

(iv)  1458^  V^  for  each  month  of  any 
taxable  year  ending  in  1981; 

(v)  $500  for  each  month  of  any  taxable 
year  ending  in  1982; 

(vi)  $550  for  each  aoonth  of  any 
taxable  year  ending  in  1983; 

(vii)  $580  for  each  month  of  any 
taxable  yen  ending  in  1904; 

(viii)  $810  for  eadi  BKmth  of  any 
taxable  jrear  ending  in  1985; 

(ix)  $K0  for  each  month  of  any 
taxable  jrear  ending  in  1986; 

(x)  $680  for  each  month  of  any  taxable 
year  ending  in  1987; 

(xi)  $700  for  each  month  of  any 
taxable  year  ending  in  1988; 

(xii)  $740  for  ea(£  month  of  any 
taxable  jrear  ending  in  1980;  and 

(xiii)  $710  for  eadi  month  of  any 
taxable  year  ending  fai  1990. 

[FR  Doc  90-n2B5  Filed  9-11-40: 8:49  am] 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 


24  CFR  Parts  201, 203,  and  234 
(Dockal  NOL  IMe-8ia8;  FW  2W4  M  Oil 

itotha 


linyts  under  certain  of  HUD's  insuring 
aalfaarities  under  the  National  Homing 
Act  by  increasing  the  aertgage  Droits  in 
Ulster  County,  NY;  New  Castle  County, 
DB;  Kent  Coimty,  \iSy,  I^  of  Wi^t 
Warren,  Rockii^ham  and  Spotsylvania 
Counties.  VA  and  Fredericksburg  City, 
VA;  the  UNdsviDe  KY-IN  MSA;  the 
Miami-lfialeah.  PL  FMSA,  CoHier 
County,  FL;  Ft  Herce,  FL  MSA;  the  Ft, 
Laudndale-Hollywood-Pompano  Beach, 
PL  FI^A;  Los  Alamos  County,  NM; 
Summit  County,  UT;  Douglas  and  Bko 
Counties,  NV;  Pinal  County,  AZ; 
Gimnison  County,  CO;  the  Sacramento. 
CA  MSA;  Mendocino,  Inyo  and  San  Luis 
Obispo  Counties.  CA;  Blaine  County,  ID; 
and  the  Bremerton,  WA  MSA;  and 
adding  "high-cost"  mortgage  limits  for 
Grafton  County,  NH;  Washington 
County,  NY;  Sussex  County.  W; 
CaroUne  County,  MD;  Morgan  County, 
AL;  SL  Lude  County,  PL;  the  Bryan- 
College  Station.  TX  MSA;  Johnson 
County,  lA;  Burnet  County,  TX;  Valencia 
County.  NM:  the  Bellingham.  WA  MSA; 
and  Clallam.  Island.  San  Juan.  Skagit 
and  Jefferson  Counties.  WA.  Mortgage 
limits  are  adjusted  in  an  area  when  the 
Secretary  determines  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportunities  because  of  high 
prevailing  housing  sales  prices. 

tWtCllWI  OATK  September  12. 1990. 

PMI  FURTHER  INFORMATKM  CONTACT: 

For  sin^  family:  Morris  Carter. 
Director.  Single  Family  Development 
Division,  Room  9272;  telephone  (202) 
708-2700.  For  manufactured  homes: 
Robert  J.  Coyle.  Director,  Htle  I 
Insurance  Division.  Room  9100; 
telephone  (202)  708-2880;  451  Seventh 
Street.  SW.,  Washington.  DC  204ia 
(These  are  not  toll-free  numbers.) 


r:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUDi 
ACTNMi:  Notice  of  revisions  to  FHA 
maximum  mortgage  linuts  for  high-cost 
areas. 

aUMMMIv:  This  Notice  amends  the  list  of 
areas  eKgible  for  "high-cost"  mortgage 


Background 

The  National  Honsmg  Act  (NHA).  12 
U.S.C.  (1710-1749),  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  homes  and  lots.  The 
NHA.  as  unended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Developmettt  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  <tifferences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam  Hid 
Hawaii. 


The  last  comprehensive  list  of  high- 
cost  areas  was  published  on  January  12. 
1990  (55  FR  1312)  listing  all  veas  el^ble 
for  "high-cost"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act  and  the 
applicable  limits  for  each  area. 
Amendments  to  the  annual  listing  were 
published  on  June  14, 1990  (55  FR  24075). 

Currently,  the  National  Housing  Act 
provides  that  HUD  can  grant  mortgage 
insurance  for  a  one-family  dwelling  in  a 
high-cost  area  up  to  a  maximum  of 
$101,250  (150%  of  the  medium  one-family 
dwelling  mortgage  limit).  The  basic  law 
remains  unchanged.  For  fiscal  year  1990, 
the  Departments  of  Veterans  Affain  and 
Housing  and  Urban  Development 
Appropriations  Act  (Pub.  L 101-144)  has 
permitted  HUD  to  insure  high-cost  area 
mortgages  up  to  185%  of  the  base 
statutory  mortgage  insurance  limits 
provided  for  in  the  NHA  ($124,875  in  the 
case  of  a  one-family  dwelling).  Hence, 
published  limits  in  this  Notice  in  excess 
of  150%  of  the  statutory  limits  will  not  be 
effective  after  September  30, 1990  unless 
the  Congress  extends  the  fiscal  year 
1990  increase,  except  for  mortgages 
insured  under  Title  II  of  the  NHA: 

(1)  Pnnuant  to  a  conditional  conunitnieiit 
or  master  conditional  commitment  issued  by 
HUD  OB  or  befon  September  sa  IWIk  or 

(2)  Pursuant  to  an  appraisal  report  or 
master  appraisal  report  signed  by  a  Direct 
EndorseBieat  undeiwriter  on  or  before 
September  sa  1990;  or 

(3)  Pursuant  to  a  certificate  of  reasonable 
value  or  master  certificate  of  reasonable 
value  issued  Iqr  the  Department  of  Veterans 
Affairs  on  or  befon  Sqytembar  90, 190a 

For  Title  I  loans,  the  published  limits 
in  this  Notice  will  not  apply  to  any  bans 
and  advances  of  credit,  or  purchases  of 
obligations  and  advances  of  credit, 
made  after  September  3a  1900. 

Since  die  statutory  diange  is 
temporary  in  nature.  HUD  will  not 
amend  its  regulations  to  conform  them 
to  the  increase  to  185%  of  the  basic 
mortgage  Umit  in  hi^i-cost  areas  for 
fiscal  year  199a  The  current  regulations, 
which  limit  insurance  coverage  to  150% 
of  the  base  amount  in  high-cost  areas, 
will  be  waived  in  tluwe  areas  listed  in 
this  Notice,  vdiete  local  cost  data 
supports  a  limit  in  excess  of  150%. 

TUs  Document 

Today^s  document  increases  hi^-cost 
mortage  anomts  for  Ulstcp  Coanty. 
NY;  New  Casde  County,  DE;  Kent 
County,  MD;  ble  of  Wi^t  Warren. 
Rocldn^mn  and  Spots^ania  Counties. 
VA  and  Fredericksbwg  Qty,  VA;  die 
LouisviUe  KY-W  MSA;  die  Miami- 
Hialeak.  FL  PMSA.  Collier  County,  FL: 
PL  Piovft  PL  MSA;  the  Ft  Uuderdale- 
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HoIlyvrood-PDmpano  Beach.  FL  MSA; 
Los  Alamos  Cbunty.  NM;  Summit 
County,  UT;  Douglas  and  Elko  Counties. 
NV;  P!:ial  County.  AZ;  Gunnison 
County,  CO;  die  Sacramento,  CA  MSA; 
Mendocino,  Inyo  and  San  Luis  Obispo 
Counties,  CA;  Blaine  County,  ID;  and  the 
Bremerton.  WA  MSA;  and  adding  "hi^- 
cost"  mortgage  limits  for  Grafton 
County,  NH;  Washington  County,  NY; 
Sussex  County,  DE;  Caroline  Ccranty, 
MD;  Moigan  County,  AL;  SL  Lucie 
County,  PL;  the  Bryan-College  Station, 
TX  MSA;  Johnsoa  County,  lA;  Burnet 
County,  TX:  Valencia  County.  NM;  the 
Bellingham,  WA  MSA;  and  Clallam, 
Island,  San  Juaa  Skagit  and  Jefferson 
Counties,  WA.  Mortgage  limits  are 
adjusted  in  an  area  when  the  Secretary 
determines  Oiat  middle-  and  moderate- 
income  persons  have  limited  housing 
opportunities  because  of  high  prevailing 
housing  sales  piices. 

Hiese  amendments  appear  in  two 
parts.  Part  I  explains  high-cost  limits  for 
mortgages  Insured  under  Title  I  of  the 
National  Housing  Act.  Part  II  lists  each 
hi^i-cost  area,  with  applicable  limits  for 
single  family  residences  (including 
condominiums)  insured  imder  section 
203(b),  234{c)  and  214  of  die  National 
Housing  Act 


List  of  Subjects 

24CFRPait201 

Health  facilities,  Historic 
preservation.  Home  inqntjvement.  Loan 
programs-housing  and  community 
development  Manufactured  homes. 
Reporting  and  recordkeeping 
requirements. 

24CFnPart203 

Hawaiian  natives,  Indians:  lands. 
Home  improvement.  Loan  programs- 
housing  and  community  development 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements.  Solar 
eneigy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
publishes  the  revised  dollar  limitations 
as  foliowr 

National  Housing  Act  Ht^  Cost 
Mortgage  limits 

L  Tide  I:  Mediod  of  Computing  Limits 

A.  Section  2(bXl)(D)'  Combination 
manufactured  home  and  lot  (excluding 
Alaska.  Guam  and  Hawaii/.  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 


loan,  multiply  the  dollar  amount  in  the 
"one  familjr"  column  of  part  n  of  this  list 
by  .80.  For  example.  Grafton  County. 
HH,  has  a  one-family  limit  of  $114.00a 
Hie  combination  home  and  lot  loan  limit 
is  $114,000  X  .8a  or  $91,200. 

a  Section  2(bHl){E):  Lot  only 
(excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  oolamn  of  part  0  of  this  list 
by  .20.  For  example,  Grciton  County, 
Mi  has  a  one-family  limit  of  $114,000. 
The  lot-only  limit  for  Grafton  County. 
NH  is  $114,000  X  .20,  ar$22.80a 

C  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska  ,  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Acoordingty,  the  doUar  limits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $5a70a 
($40500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,000.  ($54,000  X 
140%). 

3.  For  loU  only:  $18,900  ($13,500  X 
140%). 

n.  Titie  IL 

Updating  of  FHA  Sections  203(b), 
234(c)  and  214  Area  Wide  Mortgage 
LiraiU 


Marttal  acaa  desienation  and  local  jurisdtotons 


2-lMiily 


»4sHay 


rOfftes 


GraAon  CoiMly,  NH ....» 


S1 14.000       t12S.400 


1156,400 


S180.000 


nSQiofi  I^^HID  nslo  OffiO^^Anany  wfnoa 


WaahlngloN  County,  NV . 
Wster  County.  NY 


78,000 
11Z550 


65.600 

126,750 


104.000 
154,050 


120.000 
177,750 


^^B^^vR  nl^^TnMf  I 


lOffles 


Spotsylvania  County  and  Fredericksburg  City,  VA- 
nl^of  w^pht  Oounlyr  VA 


140.550 
113.100 
114,400 
IISlSOO 


162.150 
130300 
132,000 
136,000 


na9^ett  nl^^lUO  Raid  Offica    wlliiiiii||lun  Offloa 


New  Castle  County.  tX.. 
Sussex  County.  DE ....... 


looaoo 

01,200 


113,300 
102,700 


137,aS0 
124.600 


156350 
t444XX) 


HUD  Raid  Offloa~~BaNlRiora  Offloa 


Kant  County.  MO.....|i. 


Camina  County,  MQ..,- 


823S0 
73JO0 


83X>60 
63,100 


113.100 
lOtjOOO 


130300 
11*360 


lOfflea 


Moigan  Ooumy.AL. 


79390 


12S300 


llafllonlV— HUOFMd 


OMtoS 


FL  Laudertsta   llolyafDod-l'ttwpano  Baadi.  FL  PMSA.  Bnwvard  County.. 

Fl  Piarca,  FL  MSA.  Martin  County 

MiHni4«alaaK  FL  PM8A,  Oado  County 


104300 
123300 
104300 


117.700 
138300 
117,700 


148J00O 
168300 
143,000 


16S300 
106.000 
165,000 
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Market  area  designation  and  local  jurisdictions 

1-tamily 

andcondo 

unit 

2-faniily 

3-tefnily 

4-family 

Cnite  Cnictfii  R                                                  

100.700 

113.400 

137.800 

159,000 

Itaglon  IV-4IUD  FMd  OWca    Oriwdo  Offlo* 


St  Lucia  County.  FL. 


75.900 


85.450 


103.850 


Itaglon  IV-HUO  ftald  OtflM-LoutovWa  Offica 


LouiaMla  KY-m  MSA.  Shaby  County 

OldNam  County,  BuM  County.  Jeffaraon  County.. 


86.350 
91.650 


97.250 
103.200 


118.200 
125.400 


Itaglon  VI-HUD  FMd  Offlco-Houaton  ONIco 


BryarvColega  Station.  TX  MSA.  Brazoa  County.. 


84.300  94.950  115.350  133.100 


Region  IV— HUD  FMd  OfWca    San  Antonio 


Bumet  County.. 


76,000  85.600         104.000         120.000 


Region  VH-HUO  FMd  Offieo-Oaa  Mokiao 


Summit  County.  UT.. 


124.200  139.900  169,950  196.100 


Region  vm-NUO  FMd  Offloe-Oanver 


Gunniaon  County.  CO.. 


83.100  93,600         113,750         131,250 


Region  IX-HUD  FleM  OlWce    Loe  Angelee 


San  Luia  Ct)iapo  County  CA.. 


124.675  140.600  170.200  197.950 


Region  IX-HUO  FMd  Offlco-San  Frandaoo 


Mendocino  County.  CA_ 


123.500         139.100         168.000         195.000 


Region  IX— HUO  FMd  OHIte    Swita  Ana 


Inyo  County,  CA... 


96.800  111.250  135.200  156.000 


Region  IX— HUD  I 


Sacramemo.  CA,  MSA.  B  Dorado  County . 
r  County- 


Sacramento  County.. 
Yolo  County 


124.875  140.600  170.200  197.950 


Region  IX-HUO  FMd  OfHce   Reno 


Douglas  County.  NV.. 
Elko  County.  NV 


92.600 
80.750 


104.300 
90.950 


126.750 
110.500 


Region  IX~4UJD  FMd  Office— Fhoenfac 


Pinal  County.  AZ.. 


82.400 


92350 


112300 


Region  X    IIUO  FMd  Offloe-~Seattto 


DeWngtuim.  WA.  Whatcom  County 

Bremerton.  WA  MSA,  Kitsap  County.. 

Ctailam  County 

Isiand  County 

San  Juan  County 

Skagit  County 

Jefferson  County 


119,900 
89,950 
94,750 
98.050 

124.875 
85.250 

104.500 


135.050 
101.300 
106.700 
110.450 
140.600 
96,000 
117,700 


164.100 
123.100 
129.650 
134,200 
170.200 
116.650 
143.000 


119.450 


136.380 
144.700 


Region  IV-HUD  FMd  Offlc*-lndteiapoHa  Offleo 

Louiwrite.  KY-IN  MSA  (Part) 

Fkwri  CMtfttw                                                                                                        «.«. — 

86.350 

97.250 

118.200 

136.350 

:  "zi-......: 





Region  VI-HUO  FMd  Office    Afcugiierque 

I-OB  Alamoa  County  NM 

107.800 
76.000 

121.400 
85.600 

147.550 
104.000 

170.250 

V^ttrwHa  PrMmlw   MM 

120.000 

Johnson  County.  lA I         75.900  I         85.450  I       103.850  I       119.850 

Region  Vlll-HUD  FMd  OfHce    Salt  Lake  CHy 


146.250 
127.500 


130.150 


189,350 
142.050 
149.600 
154.850 
197.950 
134,600 
165.000 
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MaiMt  awe  daaignation  and  tool  juriadfcHona 


4lBnJy 


X-HUOFMd 


Blaine  Coun^,  ID }1. 


Dated:  Ai^ietaailflMl. 
Artiiur).MI. 

Acting  AMBktaatSeantarf  far  Hoasiag— 
Federal  Hoatiag  Comamiioner. 
[FR  Doc.  90-21«n  nfed  e-U-eO:  8:45  am] 
\ooat«m-n-m 


DEPARTMENT  OF  LABOR 
Occupationiri  Safety  and  Haaltti 


29  CFR  Part  11 

Washington  Stat*  Plan;  Approval  of 
Plan  Supptamenl;  Level  of  Federri 
Enforcement 

AOENCV:  Otxnpatioaal  Safety  and 
Health  Administration,  Labor. 
ACnOM:  Final  rule. 


:  The  Occupational  Safety  and 
Health  AdministratioD  (OSHA)  is 
approving  die  participation  of  die 
Washington  Departn^nt  of  Labor  and 
Industries  in  an  agreement  between  that 
Department  and  me  Colville 
Confederated  Ttibes  as  a  model 
management  agreement  This  State- 
Trd>al  agreement  concerns  State 
assistance  to  and  participation  in  an 
internal  occupational  safety  and  health 
program  for  the  IWbes.  in  addition, 
pursuant  to  29  CRR  1952.122,  paragraph 
4  of  the  October  2, 1979  addendum  to  die 
operational  statiu  agreement  with  the 
State  of  Washington,  and  section  18(e) 
of  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.a  a87(e))  (hereinafter 
referred  to  as  the  Act),  the  Assistant 
Secretary  has  found  that  good  cause 
exists  for  the  ressmption  of  Federal 
enforcemmt  authority  over 
establishments  owned  by  the  Colville 
Confiederated  Tribes  or  by  enrolled 
membns  of  the  Colville  Tribes,  where 
such  employers'  establishments  are 
located  within  the  confines  of  the 
Colville  reservation.  OSHA  is  hereby 
amending  29  CFR  19S2.122  and  1952.125. 
respectively,  to  reflect  the  change  to  the 
level  of  Federal  enfracement  authority 
and  approval  of  die  State-Tribal 
agreement 

tH^CIIVE  date:  September  12, 1990. 
FOR  FURTHER  MFDRMIATION  COIfT ACT 
lames  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 


10B300 


121.9S0 


148.200 


171300 


Occupational  Safety  and  Health 
Administratioa  room  N3d47, 200 
Constitution  Avenue,  NW.,  Washington. 
DC,  202ia  Telephone  (202)  523-814& 

SIWLEHIOfTARV  INFORMATION: 

A.  Background 

On  January  26. 1973.  notice  was 
published  hi  the  Federal  Rej^r  (38  FR 
2421)  announcing  the  approval  of  the 
Washingtxm  State  plan  and  the  adoption 
of  subpart  F  to  29  CFR  part  1952 
containing  the  decision. 

After  iiUtial  approval,  but  prior  to 
final  approval  cl  a  State  plan,  section 
18(e)  of  the  Occupational  Safety  and 
Health  Act  provides  for  a  period  of 
conciurent  Federal/State  jurisdiction 
within  a  State  operating  an  approved 
plan.  Section  1954.3  of  this  chapter 
provides  guidelines  and  procedures  for 
the  exercise  c^  discretionary  concurrent 
Federal  authority  to  enforce  Federal 
standards  during  diat  period.  If  Federal 
monitoring  shows  that  a  State  has 
developed  its  program  to  a  degree 
sufficient  to  justify  suspension  of 
duplicative  Federal  enforcement 
regulations  provide  that  OSHA  through 
its  Regional  Administrator  may  enter 
into,  a  procediu-al  agreement  with  the 
State,  usually  referred  to  as  an 
"operational  status  agreement",  setting 
forth  areas  of  Federal  and  State 
enforcement  responsibility  (29  CFR 
1954.3(f)).  An  operational  status 
agreement  was  entered  into  between 
OSHA  and  the  State  of  Washington  on 
May  30. 1975.  Notice  of  this  agreement 
was  pubhshed  in  the  Federal  Register  on 
September  25, 1975  (40  FR  44134).  as 
corrected  on  December  Z 1975  (40  FR 
55857),  and  the  pertinent  provisions 
thereof  relating  to  the  level  of  Federal 
enforcement  in  the  State  were  codified 
at  29  CFR  1952.122.  The  operational 
status  agreement  was  amended  several 
times,  effective  October  2, 1979;  May  29, 
1981:  April  3. 1987;  and  October  27, 1989; 
and  consequent  changes  to  die  level  of 
Federal  enforcement  in  the  State  of 
Washington  were  codified  at  29  CFR 
1952.122  by  a  Federal  Register  notice  on 
March  30, 1990  (55  FR  11906). 

Regulations  at  29  CFR  1952.122 
provide  diat  "The  Regional 
Administrator  will  make  a  prompt 
recommendation  for  resumption  of 
exercise  of  Federal  enforcement 
authority  under  section  18(e)  of  the  Act 


(29  U.S.C  667(e))  whenever,  and  to  die 
degree  necessary,  to  assure 
occupational  safety  and  health 
protection  to  employees  in  the  State  of 
Washington."  In  addition,  paragraph  4 
of  the  October  2. 1979  addendum  to  the 
State's  operational  status  agreement 
states  that  if  a  State  "may  not  be  able 
fully  or  effectively  to  exercise  its 
enforcement  authority ",  there  may  be  "a 
limited  resumption  of  Federal 
enfiofcement  auduvity,  which  may  occur 
at  the  State's  request  or  upon  the 
Assistant  Secretary's  determination, 
after  consideration  of  all  relevant 
factors  and  after  discussion  with  the 
State,  that  resumed  Federal  enforcement 
authority  is  necessary  to  protect  the 
safety  and  health  of  woriiers  in  the 
State." 

For  the  past  several  years,  OSHA  has 
urged  the  State  of  Washington  to 
establish  legally  the  extent  of  its 
enforcement  jurisdiction  on  the 
reservation  of  the  ColvUle  Confederated 
Tribes  by  fully  enforcing  its  right  to 
enter  and  inspect  However,  the  State 
has  chosen  to  undertake  negotiation 
wdth  the  Tribes  rather  than  to  pursue  its 
right  of  entry  in  the  courts.  For  this 
reason,  the  State  decided  not  to  pursue 
enforcement  of  s  warrant  issued  in  1986 
regarding  the  Tribally-owned  Precision 
Pine  sawmill.  The  State  also  declined  to 
sign  an  addendum  to  its  operational 
status  agreement  regarding  the  Colville 
Tribes  that  would  be  similar  to  the  1967 
addendum  regarding  the  Yakima  Indian 
Nation,  which  provided  for  the 
resumption  of  Federal  enforcement 
authority.  Accordingly,  as  required  by 
the  Act  and  OSHA's  regulations,  James 
W.  Uke.  OSHA's  Regional 
Administrator  in  Seatde,  sent  a 
memorandum  on  August  29, 1968  to 
Bruce  Hillenbrand,  Director  of  Federal- 
State  Operations,  informing  him  that  it 
was  appropriate  for  OSHA  to  resume 
Federal  enforcement  authority  over  the 
workplaces  of  Indian-owned  or  Tribal 
establishments  on  the  Colville 
reservation. 

At  the  same  time,  the  Washington 
Department  of  Labor  and  Industries  and 
the  Colville  Confederated  Tribes  began 
negotiating  a  State-THbal  model 
management  agreement  whereby 
Washington  primarily  inspects  non- 
Indian-owned  workplaces  and  the 
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Tribes  primarily  inspect  Indian-owned 
or  Tribal  workplaces  on  the  reservation. 
Under  this  agreement  the  inspection 
and  enforcement  authority  set  forth  in 
the  Washingtion  State  plan  will  thus  be 
applicable  in  inspections  of  non-Indian- 
owned  woricplaces  on  the  reservation. 
The  agreement  also  provides  that  a  joint 
State-Tribal  inspection  team  will  inspect 
Indian-owned  or  Tribal  workplaces  in 
response  to  written  complaints  received 
by  the  State,  fatalities  or  major 
accidents,  or  when  the  State  and  Tribes 
agree  that  an  inspection  should  be 
performed  jointly.  The  joint  inspection  is 
followed  by  joint  inspection  team 
citations  using  Tribal  standards. 
(Section  6.1  of  the  agreement  provides 
that  "Indian  employers  shall  be  cited 
under  tribal  law  only.")  The  agreement 
was  signed  by  the  Tribes  and  the  State 
on  November  17, 1980.  and  joint 
inspections  are  already  occurring. 

An  important  feature  of  this 
agreement  is  the  Joint  State-Tribal 
Committee,  which  develops  operating 
procedures  and  long  range  plans 
concerning  the  occupational  safety  and 
health  program  on  the  reservation, 
including  a  training  program  for  Tribal 
inspectors  and  employers.  The  Joint 
Committee  also  maintains  records  of  all 
inspections  performed  on  the 
reservation.  Three  of  its  six  members, 
including  the  initial  chairperson,  are 
named  by  the  State.  (Federal  OSHA  is 
represented  in  an  ex-officio  capacity.) 
Under  the  agreement,  a  State  safety  and 
health  consultant  helps  the  Joint 
Committee  develop  Tribal  safety  and 
health  standards  and  an  accident 
prevention  program  that  are  equivalent 
to  the  State's,  as  well  as  criteria  for 
evaluating  the  Tribes'  safety  and  health 
program. 

OSHA  considers  this  agreement  to  be 
an  innovative  and  valuable  undertaking, 
a  model  self-inspection  program  which 
demonstrates  the  Tribes'  unusual 
commitment  to  workplace  safety  and 
health.  OSHA  is  approving  the  State- 
Tribal  agreement  as  a  model 
management  agreement,  and  is 
approving  the  State's  participation  in 
this  management  agreement  as  a  State- 
initiated  supplement  to  the  Washington 
State  plan.  Federal  OSHA  will  closely 
monitor  the  implementation  of  this 
agreement  by  the  State.  OSHA  will  also 
require  the  State  to  monitor  the  Tribes' 
carrying  out  of  the  purposes  and 
provisions  of  the  agreement,  and  to 
provide  a  written  report  to  the  Regional 
Administrator  each  November  17  on  the 
anniversary  of  the  agreement. 

However,  although  the  agreement  is 
being  approved  as  a  model  self- 
inspection  program,  it  does  not  provide 


for  either  State  or  Federal  enforcement 
coverage  of  Indian-owned  or  Tribal 
workplaces.  As  already  notedK  section 
6.1  of  the  agreement  provides  that 
"Indian  employers  shall  be  cited  under 
tribal  law  only.";  Indian  employers  are 
tfius  essentiaUy  exempt  from  citations, 
penalties,  and  abatement  orders  under 
the  State's  occupational  safety  and 
health  law. 

The  Occupational  Safety  and  Health 
Act  establishes  a  program  whereby  all 
employees  in  all  private  businesses 
throughout  the  nation  are  protected  by 
mandatory  occupational  safety  and 
health  standards,  enforced  either  by 
Federal  OSHA  or  an  equally  stringent 
program  under  State  law.  llie  only 
exception  to  Federal  OSHA  coverage  of 
private-sector  businesses  is  found  in 
section  18  of  the  Act  which  allows 
States  to  enforce  their  own  safety  and 
health  standards  under  an  OSHA- 
approved  State  plan.  The  term  "State", 
as  defined  in  section  3  of  the  Act  does 
not  include  tribal  governments,  and  the 
Act  contains  no  special  provisions  for 
Indian  tribes,  or  for  the  operation  of 
State  plans  by  tribal  governments.  No    , 
specific  trust  responsibility  is 
established.  Under  the  Act,  the  tribes 
are  essentiaUy  treated  as  any  other 
private  sector  employer,  and  workers  on 
the  Colville  reservation  are  entitled  to 
the  same  rights  and  protections  as  other 
workers.  Thus,  OSHA  is  unable  to 
approve  a  'Tribal  State  plan"  or  to 
exempt  Indian  or  tribal  enterprises  from 
either  the  Federal  or  State  Act. 
However,  OSHA  recognizes  the  Colville 
Tribes'  right  to  conduct  their  own 
internal  safety  and  health  enforcement 
program  at  Indian-owned  or  Tribal 
workplaces,  under  Tribal  law.  The 
Colville  Tribes  are  not  expressly 
preempted  under  the  Act  as  are  States 
without  OSHA-approved  State  plans  (or 
their  political  subdivisions),  and  thus  the 
Tribes,  like  any  employer  or  group  of 
employers,  are  free  to  adopt  standards 
and  conduct  an  internal  safety  and 
health  enforcement  program  under  any 
authority  which  exists  in  Tribal  law. 
Under  the  Act,  however,  coverage  of 
tribal  enterprises  by  either  Federal 
OSHA  or  an  approved  State  plan  is 
required  as  well.  Therefore,  in  order  to 
provide  workers  on  the  Colville 
reservation  the  same  rights  and 
protections  as  other  workers,  OSHA  is 
reasserting  Federal  enforcement 
authority  over  Indian-owned  or  Tribal 
workplaces  on  the  reservation. 

Since  March,  1988,  when  OSHA  first 
reviewed  the  draft  State-Tribal 
agreement,  the  agency  has  tried  to 
resolve  by  negotiation  the  issue  of  an 
acceptable  occupational  safety  and 


health  program  for  the  Colville  Tribes. 
In  an  attempt  to  explore  possible 
options  and  alternatives,  OSHA  has 
held  a  series  of  meetings  and  telephone 
conversations  with  representatives  of 
the  Colville  Tribes,  the  State  of 
Washington,  and  Congressional  staff. 
Letters  have  also  been  exchanged 
discussing  various  proposals  to  resolve 
the  basic  conflict.  The  State  of 
Washington  attempted  to  further 
negotiate  with  the  Tribes.  But  on  June 
19, 1990  the  Reservation  Attorney 
advised  OSHA  that  the  agency's  final 
proposal  was  unacceptable  and  offered 
a  modified  proposal  that  still  lacked 
enforcement  coverage  of  Indian-owned 
or  Tribal  establishments  by  either 
Federal  OSHA  of  the  Washington  State 
plan.  Therefore,  OSHA  is  now 
announcing,  unilaterally,  the 
implementation  of  Federal  enforcement 
authority  with  respect  to  such 
establishments. 

OSHA  will  exercise  its  enforcement 
authority  to  conduct  inspections  at 
Indian-owned  or  Tribal  workplaces  in 
response  to  fatalities,  major  accidents, 
or  complaints  received  by  OSHA. 
OSHA  also  retains  inspection  authority 
to  carry  out  all  other  OSHA 
responsibilities  under  the  Act  including 
workplace  visits  to  enforce  the 
antidiscrimination  provisions  of  section 
11(c),  and  the  monitoring  responsibilities 
set  forth  in  section  18(f).  When 
appropriate,  OSHA  will  also  conduct 
inspections  of  high  hazard  workplaces 
in  accordance  with  its  normal 
procedures  for  scheduling  programmed 
or  "general  schedule"  inspections. 
However,  in  recognition  of  the  extensive 
safety  and  health  program  being 
undertaken  by  the  Tribes  under  the 
State-Tribal  agreement,  OSHA  will 
remove  from  its  high  hazard  general 
schedule  inspection  list  for  a  two  year 
period  any  high  hazard  workplaces  that 
have  imdergone  a  comprehensive 
inspection  by  the  Joint  State-Tribal 
Committee,  as  provided  for  in  the  State- 
Tribal  agreement,  once  assurance  of 
abatement  of  all  hazards  is  documented. 

OSHA  will,  in  effect,  provide  the 
Indian-owned  or  Tribal  facilities  on  the 
Colville  reservation  an  exemption  from 
routine  wall-to-wall  Federal  inspections, 
on  a  per  establishment  basis,  once  an 
establishment  has  had  a  comprehensive 
State-Tribal  inspection  and  abated  all 
hazards.  OSHA  also  anticipates  that  the 
existence  of  an  extensive  'Tribal 
program  under  the  State-Tribal 
agreement  to  conduct  inspections, 
respond  to  complaints,  etc.,  would,  as  a 
practical  matter,  reduce  the  number  of 
complaints  filed" directly  with  Federal 
OSHA. 


It  is  OSHA's  intention  that  Federal 
inspection  activity  at  Tribal 
establishments  will  include  the 
opportunity  for  participation  by  the 
State-Tribal  Committee  or  other 
representatives  of  the  Tribes,  provided 
there  is  no  breach  of  the  principle  of 
advance  notice  and  no  diminution  of 
OSHA's  rights  to  privately  question 
employees  and  to  protect  the 
confidentiality  of  witnesses,  litis 
participation  will  also  include  OSHA's 
providing  to  the  State-Tribal  Committee 
copies  of  letters  to  employers  about 
complaints,  plus  copies  of  citations, 
penalties,  and  notices  of  contest 

B.  Decision 

After  careful  consideration,  the 
Washington  State-initiated  plan  change 
concerning  participation  by  the  State 
Department  of  Labor  and  Industries  in 
the  November  17, 1989  State  agreement 
with  the  Colville  Confederated  Tribes 
establishing  an  internal  occupational 
safety  and  health  program  for  the  Tribes 
is  approved  under  part  1953  of  this 
chapter.  ConcurrenUy,  OSHA  is 
announcing  its  resumption  of  Federal 
enforcement  authority  over 
etablishments  owned  by  the  Colville 
Confederated  Tribes  or  by  enrolled 
members  of  the  Colville  Tribes,  where 
such  employers'  establishments  are 
located  within  the  Colville  reservation. 
OSHA  is  hereby  amending  29  CFR  part 
1952  to  reflect  these  changes. 

C  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  plan  supplement  along 
with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  State  Programs. 
Occupational  Safety  and  Health 
Administration,  room  N-3700,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  1111  Third  Ave., 
suite  715,  Seattle,  Washington  96101- 
3212;  and  the  Department  of  Labor  and 
Industries,  General  Administration 
Building,  Olympia,  Washington  98501. 

D.  Public  Participation 

OSHA  is  amending  part  1952  to  reflect 
approval  of  the  agreement  between  the 
State  and  the  Colville  Confederated 
Tribes  as  a  State*initiated  change  to  the 
Washington  State  plan,  and  to  reflect 
resumption  of  Federal  enforcement 
authority  over  Indian-owned  or  Tribal 
establishments  on  the  Colville 
reservation.  In  light  of  the  extensive 
discussions  on  these  issues  with  the 
Tribes  and  the  State,  OSHA  believes 


that  public  participation  regarding  these 
amendments  would  be  uimecessary. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement  Occupational  safety  and 

health. 

Signed  at  Washington.  DC  this  6th  day  of 
September  1990. 
Gerard  F.  Scannell, 

Assistant  Secretary  of  Labor. 

Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1952-(AMENDEp] 

1.  The  authority  citation  for  part  1952 
is  revised  to  read  as  follows: 

PART  1952~{AMENDED] 

Authority:  Sec.  IS,  84  Stat.  1608  (29  U.S.C. 
667):  29  CFR  part  1902,  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033). 

2.  Section  1952.122  is  revised  to  read 
as  follows: 

91952.122    Level  of  Federal  MiforcOTMnt 

Pursuant  to  §S  1902.20(b)(l)(iii)  and 
1954.3  of  this  chapter  under  which  an 
agreement  has  been  entered  into  with 
Washington,  effective  May  30, 1975,  and 
amended  several  times  effective 
October  2. 1979.  May  29, 1981,  April  3. 
1987.  and  October  27, 1989;  and  based 
on  a  determination  that  Washington  is 
operational  in  the  issues  covered  by  the 
Washington  occupational  safety  and 
health  plan,  discretionary  Federal 
enforcement  authority  under  section 
18(e)  of  the  Act  (29  U.S.C.  667(e))  will 
not  be  initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  issues  covered  under  29 
CFR  part  1910  and  29  CFR  part  1926, 
except  as  provided  herein.  The  U.S. 
Department  of  Labor  will  continue  to 
exercise  authority,  among  other  things, 
with  regard  to  enforcement  of  new 
Federal  standards  until  the  State  adopts 
a  comparable  standard;  Federal 
standards  contained  in  29  CFR  1910.15. 
Shipyard  Industry,  and  1910.18. 
Longshoring,  as  they  relate  to 
employment  under  the  exclusive 
jurisdiction  of  the  Federal  government 
on  the  navigable  waters  of  the  United 
States,  including  dry  docks  and  marine 
railways;  complaints  and  violations  of 
the  discrimination  provisions  of  section 
11(c)  of  the  Act  (29  U.S.C.  660(c]); 
enforcement  in  situations  where  the 
State  is  refused  entry  and  is  unable  to 
obtain  a  warrant  or  enforce  its  right  of 
entry;  enforcement  of  unique  and 
complex  standards  as  determined  by  the 
Assistant  Secretaty;  enforcement  in 


situations  when  the  State  is  unable  to 
exercise  its  enforcement  authority  fully 
or  effectively;  enforcement  of 
occupational  safety  and  health 
standards'Within  the  borders  of  all 
military  reservations,  except  for  civilian 
employers  working  within  the  Fort 
Lewis-Rainier  Training  Area,  and  except 
for  all  private  employers  and  civilian 
contractors  working  within  the  VS. 
Army  Reserve  facility  and  U.S.  Navy 
housing  complex  at  Fort  Lawton  during 
construction  of  the  Fort  Lawton  parallel 
(sewer)  tunnel,  including  any  access/ 
support  roads  or  facilities;  enforcement 
at  establishments  of  employers  who  are 
enrolled  members  of  the  Yakima  Indian 
Nation,  where  such  employers' 
establishments  are  located  within  the 
Yakima  reservation;  enforcement  at 
Tribally-owned  establishments  or  at 
establishments  owned  by  enrolled 
members  of  the  Colville  Confederated 
Tribes,  where  such  establishments  are 
located  within  the  Colville  reservation; 
and  investigations  and  inspections  for 
the  purpose  of  evaluation  of  the 
Washington  plan  under  sections  18  (e) 
and  (f)  of  die  Act  (29  U.S.C.  667(e)  and 
(f)).  'The  Regional  Administrator  will 
make  a  prompt  recommendation  for 
resumption  of  exercise  of  Federal 
enforcement  authority  under  section 
18(e)  of  the  Act  (29  U.S.C.  667  (e)) 
whenever,  and  to  the  degree  necessary, 
to  assure  occupational  safety  and  health 
protection  to  employees  in  the  State  of 
Washington. 

3.  Section  1952.125  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§1952.125   Changes  to  approved  plane. 


(b)  In  accordance  with  subpart  E  of 
part  1953  of  this  chapter,  the  Assistant 
Secretary  has  approved  the 
participation  of  the  Washington 
Department  of  Labor  and  Industries  in 
its  November  17, 1989,  agreement  with 
the  Colville  Confederated  Tribes, 
concerning  an  internal  occupational 
safety  and  health  program  on  the 
Colville  reservation.  Under  this 
agreement  Washington  exercises 
enforcement  authority  over  non-Indian- 
owhed  workplaces  under  the  legal 
authority  set  forth  in  its  State  plan. 
(Federal  OSHA  will  exercise 
enforcement  authority  over  Indian- 
owned  or  Tribal  workplaces,  as 
provided  in  29  CFR  1952.122.) 

(FR  Doc.  90-21295  Filed  9-11-flO:  8:45  am] 
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DCPARTIIENT  OF  COMMERCE 
Patent  and  Trademark  Offica 
37CFRPart2 
(Oocliet  N&  MM3-f2211 


RIN069»-AA4» 


Patanl 


Aiilomated 


I  Patent  and  Tradeonrk  Office, 

ConuMrcc 

ACTNMC  Lifting  of  ntspei»Um  of  final 
rale. 

summary:  The  Patent  and  Trademaric 
Office  (Office),  on  December  11, 1989. 
amended  the  rules  of  practice  in  patent 
and  trademark  eases,  parts  1  and  2  of 
title  37,  Code  of  Fednal  Regutatfons. 
setting  forth  the  fees  for  public  access  to 
the  Office's  text  data  bases:  The 
Automated  Patent  Sjrstera  (APS)  and  the 
autoBiated  trademark  search  system  (T* 
Search).  54  FR  50942.  That  fmal  role 
became  effective  on  Pebroary  12, 1990i 
On  that  date,  37  CFR  2.e(w),  dealing 
with  T-Search  fees,  took  effect,  bnt  was 
immediately  suspended  by  the 
Commissioner. 

The  collection  of  the  fee  was  iaitiaHy 
suspended  to  permit  users  to  become 
fdmiliar  with  the  T-Search  system.  The 
T-Seardi  system  has  been  available  to 
the  public  since  April  1989,  a  sxifficient 
time  for  users  to  become  familiar  with 
the  system.  Therefore,  as  provided  in  the 
fmal  rule,  the  Office  now  gives  notice 
that  tlw  suspension  is  lifted.  The  Office 
will  begin  to  collect  the  fees  set  forth  in 
37  CFR  2.6(w)  sixty  (60)  days  from  the 
date  of  thia  notice.  Cost  estimates  based 
on  usage  and  actual  costs  are  available 
for  inspection  in  the  Office  of  Long- 
Range  Planning  Evakiaticn,  room  507, 
Crystal  Park  1.  Crystal  Drive,  Artington, 
Virginia. 

OATCS:  The  suspension  of  37  CFR  2.6(w) 
is  lifted  as  of  November  13, 1990. 

The  collection  of  fees  under  37  CFR 
2.6(w)  wiU  begin  on  November  13. 1990. 

FOR  FURTMCR  MKNHMTWN  CONTACT: 

Frances  Kfichatkewicz  by  telephone  at 
(703)  557-ieiO  or  by  mail  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 

Dated:  September  4.  ttsa 
Hany  F.  Msnawk,  ^^ 

.  Assistant  Secretary  oitd Commissioner  of 
Patents  and  Trademarks. 
^  (FR  Doc  SO-21271  Filed  9-ll-«0;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RfN2900-AD30 

Loan  Guaranty:  Procaasbig 
Assumptions  of  VA  Guaranteed  Home 
Loans  Under  38  U.S.C.  1814 

AOENCV:  Department  of  Veterans 

Affairs. 

ACTKNC  Final  regulations. 

summary:  The  Departmoit  of  Veterans 
Affairs  (VA)  is  amendkig  its  regulations 
for  processing  assumptions  of  VA 
Guaranteed  home  loans  to  implement 
the  requirements  of  the  Veterans'  Home 
Loan  Program  Improvements  and 
Property  Rehabilitation  Act  of  1987. 
Extensive  changes  are  being  made 
which  require  holders  of  VA  guaranteed 
loans  to  examine  the  creditworthiness  of 
loan  purchasers  and,  upon  approval,  to 
release  obligors'  liabilities  to  VA.  These 
amoidments  will  enable  holders  to 
declare  a  VA  guaranteed  loan 
immediately  due  and  payable  upon  an 
unapproved  transfer.  Regulatory 
amendments  are  also  being  made  to 
require  assumers  of  VA  guaranteed 
loans  to  pay  a  fee  of  one-half  of  one 
percent  of  the  loan  balance  tc  the 
Secretary  immediately  following  loan 
settlement. 

EFFECnvE  DATE:  These  regulations  are 
effective  October  12, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Levy,  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  bienefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  2042a  (202)  233-6376. 
supplukntary  information:  The 
Veterans'  Home  Loan  Program 
Improvements  and  Property 
Rehabilitation  Act  of  1987  Pab.  L 100- 
198)  created  section  1817 A,  later 
renumbered  by  Pub.  L 100-322  as  part 
1814  to  title  38.  United  States  Code, 
which  requires  underwriting  of  assumed 
loans.  VA  must,  accordingly,  amend  its 
regulations  to  implement  the 
requirements  of  Public  Law  100-298.  The 
amendments  to  the  4200  series  of  38  CFR 
part  36  will  affect  VA  guaranteed 
manufactured  home  loans.  The  changes 
to  the  4300  series  of  38  CFR  part  36 
concern  VA  guaranteed  loans  and  the 
amendments  to  the  4500  series  affect  VA 
direct  loans. 

On  June  15, 1989.  VA  ptd)lished  in  the 
Federal  Register  (54  FR  25469)  proposed 
regulations  to  implement  these 
requirements  of  Public  Law  100-198, 
Corrections  to  the  proposed  regulations 


A  K.V 


were  published  on  June  23, 1989,  (54  FR 
28397)  and  on  July  7. 1989,  (54  FR  28883). 
A  total  of  sixteen  letters  of  comment 
were  received  on  die  proposed 
regulations.  Fourteen  were  from 
mortgage  bankers  or  other  lenders  and 
their  trade  associations  or  attorneys. 
Two  letters  were  received  from 
associations  representing  realtors. 

Several  comments  suggested  changes 
in  the  regulations  which  are  actually 
restatements  of  parts  of  Public  Law  10(K 
198.  One  suggestion  was  to  change  the 
regulations  to  apply  to  all  VA  loans, 
aldiough  the  law  clearly  states  that  it 
applies  to  loans  for  which  commitments 
are  made  on  or  after  >darch  1. 1988. 
Another  suggestion  was  that  VA  change 
commitment  date  to  date  of  note,  whidi 
would  not  conform  to  the  law.  A  third 
comment  of  this  nature  is  that  the 
warning  concerning  restricted 
assumability  be  placed  above  the 
signature  Une,  rather  than  on  the  first 
page  of  the  security  instrument  as 
required  by  the  law.  One  commenter 
was  pleased  that  the  law  provided  for 
mandatory  credit  underwriting  prior  to 
assumption,  but  was  concerned  that  the 
regulations  described  a  procedure  for 
appealing  a  disapproval  to  VA.  as 
required  by  law  (while  another 
commenter  was  pleased  that  the 
regulations  provided  for  appeal  to  VA). 
Another  comment  by  a  lender  was  that 
it  did  not  like  being  required  to  perform 
a  service  for  a  fixed  fee  (althou^  the 
proposed  regulations  only  establish  the 
maximum  charge  for  processing  an 
assumption  approval,  as  required  by 
law).  We  do  not  believe  that  any 
changes  should  be  made  to  the  proposed 
regulations  to  incorporate  these 
comments,  since  the  law  is  fairiy  clear 
with  respect  to  these  matters. 

Several  comments  were  received 
dealing  with  the  proposed  time  frame  for 
processing  applications  for  assumption 
approvals.  The  mortgage  banking 
industry  was  concerned  about 
circumstances  beyond  the  control  of  the 
lender  and  suggested  that  the  processing 
time  be  extended  to  account  for  this. 
The  Realtors'  group,  on  the  other  hand, 
felt  that  the  proposed  time  fiames  were 
somewhat  lengthy  already  but  could  be 
accepted. 

One  comment  had  to  do  with  the 
starting  date  of  the  processing  time, 
since  the  proposed  regulations  state  that 
this  b^ins  upon  receipt  of  "an 
application  for  approval  of  the 
assumption."  We  propose  to  address 
this  matter  by  sufanitituting  for  that 
language  the  following:  "A  complete 
application  package  for  the  approval  of 
the  assumption."  In  S  36.42tw. 
paragraphs  (h)(l)(i)(C)  and  (h)(l)(ii)  (D). 


and  S  36.4303,  paragraphs  (k)(l)(i)(C) 
and  (k)(l)(ii)(D).  This  should  clarify 
VA's  intent  that  delays  on  the  part  of 
the  purchaser  in  providing  sufficient 
information  necessary  to  process  an 
application  for  assimiption  approval 
should  not  be  assessed  against  the 
reasonale  time  allowed  for  the  holder  to 
process  the  application. 

One  suggestion  dealing  with  the  time 
allowed  for  processing  an  appUcation 
was  that  the  holder  be  prevented  from 
accelerating  a  foan  if  the  application  is 
not  processed  timely.  We  do  not  believe 
this  should  be  adopted,  because  it  does 
not  take  into  account  delays  beyond  the 
control  of  the  holder  and  could  lead  to 
inappropriate  denials  in  order  to  avoid 
the  imposition  of  such  a  penalty. 
Existing  VA  regulations  provide  for 
adjustment  of  a  holder's  claim  under 
loan  guaranty  if  a  holder  fails  to  comply 
with  the  law  or  regulations  governing 
the  program  and  VA's  liability  is 
increased  as  a  result  of  such  failure.  We 
believe  this  is  sufficient  to  ensure  that 
holders  comply  with  the  time  standards 
for  processing  assumption  approval 
applications. 

A  tjrpographical  error  was  noted  by 
one  commenter  with  respect  to  a 
paragraph  dealing  with  exceptions  to 
payments  of  the  funding  fee.  In  38  CFR 
36.4312(e)(3),  the  limitations  were 
incorrectly  stated  as  appearing  in 
paragraphs  (e](3)  and  (e)(4]  of  that 
section,  and  this  should  be  paragraphs 
(e)(4)  and  (e)(S).  This  has  been  corrected 
in  the  final  regulations. 

One  suggestion  was  that  VA  allow 
holders  or  servicers  with  automatic 
approval  authority  to  utilize  agents  to 
process  applications  for  approvals  of 
assumptions.  The  proposed  regulations 
provide  only  that  the  holder  or  its 
servicer  examine  the  creditworthiness  of 
the  purchaser.  In  obtaining  verificiations 
of  income  or  credit  hisotry  and 
assembling  a  loan  application  package, 
VA  has  historically  allowed  lenders  to 
utilize  agents,  which  the  lender 
remaining  Uable  for  the  actions  of  its 
agents.  "This  same  policy  appUes  to 
underwriting  assumptions  and  it  is  not 
necessary  that  this  be  described  in  the 
regulations. 

However,  VA's  Office  of  the  Inspector 
General  (OIG)  commented  that  the 
proposed  regulations  do  not  specify  the 
process  to  be  followed  in  determining 
and  documenting  the  creditworthiness 
of  the  prospective  loan  assumer.  VA  is 
presently  drafting  regulations  to  place 
existing  credit  underwriting  standards 
and  procedures,  as  contained  in  VA's 
Veterans  Benefits  Administration  (VBA) 
Circular  26-80-11,  last  revised 
December  13, 1989,  in  the  Loan 
Guaranty  regulations.  Those  regulations 


will  more  fully  address  this  matter.  In 
the  interim,  these  regulations  are 
amended  at  38  CFR  36.4209(h)(l)(i)(A) 
and  36.4303(k)(l)(i)(A)  to  include  the 
requirement  for  a  certification  as  to 
compliance  with  the  law  and  regulations 
by  a  holder  (or  its  authorized  servicing 
agent)  who  is  an  automatic  lender 
reporting  an  assumption  under  38  U.S.C. 
1814.  An  alternate  certification 
concerning  the  procedures  followed  in 
obtaining  credit  verifications  is  being 
added  to  S  36.4209(h)(l)(i)(B)  and 
S  36.4303(k)(l)(i](B),  as  well  as  38  CFR 
36.4209(h)(l)(ii)(D)  and 
36.4303(k)(l)(ii)(D). 

VA's  OIG  was  also  concerned  that  the 
proposed  regulations  do  not  specify  who 
will  retain  records  pertaining  to 
assumption  approvals.  In  the  case  where 
a  disapproval  is  appealed,  the  credit 
package  will  be  transmitted  to  VA  and 
retained  in  the  appropriate  loan  folder. 
Also,  if  neither  the  holder  nor  its 
authorized  servicing  agent  has  authorify 
to  close  VA  loans  on  an  automatic 
basis,  then  the  credit  package  will  be 
sent  to  VA  for  review  and  retention  in 
the  loan  folder.  Since  lenders  presently 
submit  credit  packages  with  reports  of 
loans  closed  on  an  automatic  basis,  it 
seems  appropriate  to  require  that  the 
credit  packages  be  sent  to  VA  when 
reporting  assumption  of  loans  subject  to 
38  U.S.C.  1814.  Accordingly.  38  CFR 
36.4209(h)(l](i)(A)  and  36.4303(k)(l)(i)(A) 
are  revised  to  provide  for  this. 

Another  aspect  of  record  retention 
concerns  the  document(s)  evidencing 
assumption  of  liabiUfy  to  indemnify  VA 
in  the  event  of  a  claim  payment  under 
loan  guaranty.  When  a  VA  Application 
for  Home  Loan  Guaranfy  and  Certificate 
of  Commitinent  (VA  Form  26-1802a)  or  a 
Report  and  Certification  of  Loan 
Disbursement  (VA  Form  26-1820)  is 
submitted  to  VA,  the  veteran  signs  a 
certification  acknowledging  personal 
Uabilify  for  repayment  of  the  loan.  In 
order  for  VA  to  have  similar 
doctunentation  of  a  transferee's 
assumption  of  Uabilify,  it  is  appropriate 
to  require  that  a  copy  of  the  transfer 
deed  and  any  required  assumption 
agreement  be  transmitted  to  VA. 
Accordingly,  revisions  are  being  made 
to  38  CFR  36.4209(h)(l)(ii)(A), 
36.4209(h)(l)(ii)(D).36.4303(k)(l)(i)(A), 
and  36.4303(k)(l)(ii)(D). 

One  commenter  asked  that  the 
regulations  be  revised  to  allow  a  holder 
to  designate  a  "local"  lender  with 
automatic  approval  authorify  to 
underwrite  the  assumption  approval 
request.  We  agree  with  the  intent  of  this 
proposal,  i.e.,  to  expedite  the  process  by 
providing  the  buyer  and  seller  with  a 

local  processing  contact.  However,  we 

do  not  believe  the  law  as  presently 


written  permits  such  redelegation  of 
authority  and  therefore  the  regulations 
will  not  be  revised  to  include  it 

Another  comment  from  a  realtor's 
group  proposed  that  the  exceptions  to 
acceleration  upon  unapproved  transfer 
be  expanded  to  include  a  case  resulting 
from  the  dissolution  of  a  non-marital 
relationship.  This  proposal  was  based 
on  the  fact  that  both  the  Federal 
National  Mortgage  Association  (FNMA) 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  have  amended 
their  guidelines  to  exempt  dissolutions 
of  non-marital  relationships  fit>m  due- 
on-sale  provisions.  FNMA  and  FHLMC 
are  holders  of  mosUy  conventional  loans 
which  were  originated  with  large 
downpayments.  The  VA  program,  on  the 
other  hand,  is  designated  to  assist 
veterans  competing  in  the  housing  credit 
market  by  allowing  them  to  obtain  low 
or  no-downpayment  loans  which  are 
guaranteed  by  the  Government.  While 
FNMA  and  FHLMC  will  often  be 
protected  in  the  event  of  loan  default  by 
the  equify  in  the  home  created  by  the 
large  downpayment,  VA  must  rely  on 
soimd  credit  underwriting  in  its  efforts 
to  avoid  losses  to  the  Government.  VA 
loans  to  two  or  more  uiunarried 
individuals  jointly  purchasing  a  property 
may  only  be  approved  if  each  parfy 
demonstrates  an  abilify  to  repay  his  or 
her  portion  of  the  loan.  To  allow  one  of 
the  individuals  to  subsequentiy  assume 
the  obligation  for  repayment  of  the 
entire  loan,  without  a  review  to  ensure 
the  abilify  to  do  so,  would  not  be 
prudent  in  terms  of  protecting  the 
interests  of  the  Government  in  the  loan. 
Accordingly,  we  do  not  believe  the 
suggestion  should  be  adopted  for  VA 
loans.  This  is  consistent  with  the 
position  of  the  Department  of  Housing 
and  Urban  Development  (HUD),  which 
requires  approval  of  ownership  changes 
in  "shared  equify  mortgage 
arrangements"  except  in  cases  of 
divorce  between  married  owners  or 
devise  of  the  properfy  by  will  or 
interstate  succession 

Most  of  the  remaining  comments 
concerned  the  amount  of  the  proposed 
fee  for  processing  an  application  for 
approval  of  an  assimiption.  The 
Realtors'  groups  felt  that  the  proposed 
fees  were  reasonable  while  the 
mortgage  banking  industry  suggested  an 
increase  in  the  fees.  The  reasons  given 
for  the  proposed  increases  are  as 
follows: 

a.  Because  an  analysis  by  the 
Mortgage  Bankers  Association  of 
America  (MBA)  indicates  that  a  fee  of 
$500  would  be  necessary  for  a  holder  to 
make  a  20  percent  profit  on  its  costs  of 
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procetsing  an  application  for 
assnn^rtiao  approval; 

b.  To  pay  for  die  six  weeks  of  work 
which  one  firm  felt  would  be  necessary 
to  process  an  application  for  approval  of 
an  assumption; 

c.  Because  the  $300  does  not  allow  for 
sufficient  profit; 

d.  To  be  consistent  with  the 
maximums  prescribed  by  the 
Department  of  Housing  and  Urban 
Development  (HUD): 

e.  Because  the  Federal  National 
Mortgage  Association  (FNMA)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  allow  a  charge  of 
1  percent  of  the  loan  balance,  with 
minimum  and  maximum  limits  of  $400 
and  $800; 

f.  Because  $300  is  so  low  that  realtors 
will  encourage  non-creditworthy 
applicants  to  submit  requests  for 
approval; 

g.  Because  lenders  cannot  make  any 
money  on  origination  and  servicing  of 
loans; 

h.  Because  assomers  are  greater  credit 
risks  and  $300  will  not  cover  eventual 
delinquencies;  and 

L  Because  it  will  be  necessary  for 
holders  to  train  people  in  VA 
requirements  to  process  applications. 

VA  performed  an  extensive  analysis 
prior  to  proposing  the  fee  of  $30a  VA's 
initial  analysis,  based  on  functions 
perfonned  by  VA  personnel  for  a 
number  of  years  in  processing  release  of 
liability  appUcations,  indicated  that  the 
average  time  for  a  loan  holder  to 
process  a  request  for  approval  of  an 
assumption  would  be  four  hours.  (It 
should  be  noted  that  VA's  intern^  woric 
rate  standard  for  processing  a  release  of 
liability  case  is  3.8704  decimal  hours). 
Of  this  time  three  and  one-half  hours 
would  be  clerical  in  nature,  i.e.. 
transmitting  an  application  package, 
verifying  employment  and  deposits, 
recording  basic  data  on  an  analysis 
form,  and  notifying  the  participants  of 
the  results.  Approximately  one-half  hour 
was  allocated  to  the  underwriting 
function. 

Based  on  clerical  rates  of  $8.00  per 
hour  and  underwriter's  rate  of  $25.00  per 
hour,  the  actual  labor  cost  would  be 
$88.00.  In  addition  to  basic  labor  costs, 
VA  considered  some  expenses  of 
overhead,  as  well  as  the  additional 
function  of  collecting  and  transmitting  to 
VA  the  funding  fee  required  on  an 
assumption.  A  total  fee  of  $125  for 
actually  processing  the  application  was 
determined  to  be  reasonable. 

MBA's  initial  analysis  of  the  cost  to 
process  a  request  for  assumption 
approval  was  based  on  the  functions 
and  costs  of  orginating  a  loan.  The  MBA 
average  origination  expense  for  1986, 


based  on  an  average  k>an  of  $73.1d5  was 
given  as  $1,470.95.  MBA  then  tubtracted 
half  of  this  as  being  commission  for  the 
loan  officer,  but  added  back  a  fourth  of 
this  as  being  expenses  which  would  be 
incurred  by  a  loan  holder  due  to  a  loan 
officer's  partidpatirai  in  the  assumpticMi 
process.  MBA  also  subtracted  one- 
eighth  of  the  origination  expense  as 
being  attributable  to  loan  closing  and 
then  adjusted  the  result  for  inflation  to 
arrive  at  its  initial  estimate  of  $765.65. 

In  response  to  VA's  provisicHi  of  a 
description  of  the  actual  functions 
involved  in  our  release  of  liability 
processing,  MBA  provided  an  expanded 
analysis  of  the  functions  they 
envisioned  as  necessary  to  process  an 
application  for  approval  of  an 
assumption.  This  analysis  suggested  it 
would  take  9.35  hours  of  clerical  work  at 
$14.00  per  hour  and  1.1  hours  of 
underwriter's  time  at  $35.00  per  hour.  To 
this  subtotal  of  $168.4a  MBA  added  an 
overhead  charge  of  $169.40,  managerial 
costs  of  $45.00,  $25.00  for  collecting  the 
funding  fee,  $12.75  for  "fixed  cost",  and 
$84.31  for  profit  to  arrive  at  a  total 
estimated  cost  of  $505.86. 

VA  carefully  reviewed  each  function 
described  in  MBA's  analysis  and 
revised  our  time  and  cost  estimates 
accordingly.  We  were  unable  to  agree 
with  MBA's  estimate  that  it  would  take 
over  two  hours  to  order  credit  and 
income  verifications  or  more  than  four 
hours  to  follow  up  and  compile  the 
credit  information.  However,  VA's 
estimates  in  these  categories  were  more 
than  doubled  as  a  result  of  MBA's  input. 

VA's  final  estimate  included  5.25 
hours  of  clerical  work  and  one-half  hour 
of  underwriting.  Using  MBA's  rates 
yielded  a  direct  labor  cost  of  $81.  To  this 
was  added  $106  for  indirect  labor  costs 
and  overhead  for  building  space, 
utilities,  supplies,  and  equipment.  VA 
also  added  $5.41  for  managerial 
expense,  but  did  not  add  additional 
amounts  for  collection  of  the  funding  fee 
fixed  costs,  as  these  were  included  in 
estimates  of  processing  time  and 
overhead,  respectively.  VA  did  consider 
20  percent  profit  on  the  subtotal  of 
$202.41  for  actual  expenses  and  arrived 
at  a  total  cost  of  $242.88.  In  order  to 
offset  any  miscellaneous  costs  not 
otherwise  considered,  VA  decided  to 
establish  the  maximum  processing 
charge  at  $300.  None  of  the  comments 
provided  substantive  information  to 
warrant  increasing  this  amount. 

The  suggestion  to  raise  the  fee  to  $500 
to  be  consistent  with  HUD  fails  to 
consider  that  HUD  requires  an  interview 
with  the  prospective  assumer.  This 
interview  must  be  conducted  in  person 
or,  where  the  property  securing  the  loan 
is  located  more  than  50  miles  from  the 


nearest  office  of  the  holder,  by 
telephone.  The  interview  must  be 
completed  prior  to  the  signing  of  the 
Application  for  Insurance  (HUD  92900) 
and  the  mortgagee-designated  employee 
must  be  experienced  and  well  qualified 
to  perform  an  in-depth  interview.  VA 
does  not  require  such  an  interview  and 
the  savings  in  personnel,  telephone,  and 
interveiw  office  costs  justify  a  lower 
assumption  processing  fee. 

It  should  also  be  noted  that  HUD 
allows  a  holder  to  collect  the 
assumption  processing  charge  with  the 
application.  HUD  then  requires  a  refund 
of  one-half  of  the  $500  fee  if  an  approved 
transfer  does  not  close  for  reasons 
beyond  the  control  of  the  purchaser. 
This  in  effect  means  that  a  holder 
receives  a  maximum  of  $250  for  its 
processing  and  underwriting  of  the 
assumption  approval.  Although  one 
comment  was  that  the  VA  assumption 
processing  charge  should  only  be 
collected  after  processing  is  completed, 
we  believe  it  would  be  difficult  for  a 
loan  holder  to  collect  after  disapproval 
of  an  application.  Therefore,  VA's 
regulation  allows  the  holder  to  collect 
the  processing  charge  with  the 
application  and  then  refund  $50  of  it  if 
disapproved.  This  in  effect  makes  the 
charges  for  processing  an  assumption 
approval  equal  $250,  which  is  consistent 
with  HUD. 

Two  similar  comments  were  that  VA's 
refund  procedure  in  the  event  of 
disapproval  of  an  application  should  be 
abolished,  because  the  same  amount  of 
work  is  done  whether  an  application  is 
approved  or  not  That  theory  fails  to 
take  into  consideration  a  holder's  record 
changes  in  the  event  of  a  completed 
transfer.  We  believe  the  fact  that  this 
additional  work  will  not  be  necessary  if 
the  assumption  is  not  completed  justifies 
the  refund. 

Another  comment  dealt  with  the 
situation  involving  a  refund  to  an 
applicant  because  the  case  had  to  be 
submitted  to  VA  for  underwriting.  Th^ 
commentor  had  no  objection  to  the 
amount  of  $50  representing  the 
underwriting  expense,  but  instead  felt 
that  the  amount  of  assumption 
processing  charge  collected  should  be 
different,  rather  than  allowing  the 
collection  of  the  full  charge,  followed  by 
a  refund,  if  appropriate.  VA's  proposal 
was  based  on  the  belief  that  a  number 
of  loan  servicers  without  automatic 
authority  may  be  servicing  loans  for 
some  holders  who  have  such  authority 
and  others  who  do  not.  For  servicers  to 
collect  the  lower  charge  and  then 
request  an  additional  amount  would  be 
more  burdensome  than  for  the  servicers 
to  collect  the  full  charge  and  then  refund 
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payment  of  the  fee,  tke  indmion  af  a 
clouBB  ia  the  secMsi^  instsancnt  saves 
tofflertAaheMetanAVAiDfoe 
eveak  a  cfaatiange  is  braaght  agaiaai  ite 
collection.  By  including  tftiapsevtsiaa  ia 
the  security  instrument  there  should  be 
no  question  as  to  the  KabSity  for  the 
funcfing  fee  if  the  payment  or  advance  is 
contested.  The  proposed  regulations 
also  reqaire  tkat  tlks  iaadHig  fee  be 
transmitted  to  VA  within  fifteen  days  of 
the  receipt  by  the  holder  of  notice  of  a 
transfer.  One  fina  requested 
clarification  of  "notios  of  transfer".  We 
feel  that  the  term,  is  self-explanatory. 
Notice  of  traft&fex  means  receipt  o£ 
documents  which  evidence  a 
conveyance  of  title.  Le..  a  copy  of  the 
transfer  deed.  As  to  a  comment 
questioaiag  how  an  advance  for  a 
funding  fee  should  be  accounted  for  on 
the  books  of  the  holder,  VA  sees  no 
reason  to  ^lecifkaUy  designate  this 
when  other  allowable  adwancas.  i.e.,  for 
maintenance,  taxes,  liquidation 
expenses,  etc  are  aot  similaiiy 
designated. 

One  final  commeat  dcak  unth 
substituttaa  of  entilleaent.  siace  thss  ia 
not  specificaUy  atenkioned  in  the 
regalatiens.  While  VAbas  processed 
release  of  liability  rnsos  in  the  past,  we 
have  alsa  handled  substitution  of 
entiyanent.  since  only  VA  is 
empoweted  to  issne  Certififiatea  of 
ElipbJlify  for  Haam  Laea  Baaefita.  We 
expect  to  Gontiaue  to  handle  the 
substitatioB  of  eatitlemeni  aspecta  ai. 
assun^tioaB  trader  3ftU.&,C  1814, 
althou^  the  holder  wiM  process  ihe 
assumption  approvaL  Once  the  transfer 
is  roaijilpted.  aad  VA  receives  aach. 
advice,  then  the  sub^tutioo  of 
eaMdenent  may  be  pveoesaed.  Heldets 
should  be  saffideatly  kaowlcdgeabla 
concerning  eatitlemcat  (based  on 
originattaa  o<  new  Gl  leaaa)  tW  they 
will  be  aUa  ta  adviae  ofipiaal  aad 
assuming  veterma  oa  geaerri  questiona 
about  sabstitatiaa.  witb  VA  always 
afvatlable  to  aaswet  unaauri  qaestions. 

The  Secretary  hereby  certifies  that 
these  legBlatmy  asMadmeats  wtt  aot 
have  a  sigaificani  ecaaoBHc  hapact  oa  a 
subelnttal  aamberaf  saatt  entities  at 
they  are  delacd  m  tta.  Regaislnry 
FlexiMftty  Act  tide  S.  Uaitsd  Stales 
Code,  secttoa  681-612.  Badiat 
pstqectiaaa  for  tbe  next  fiaeBscal  yean 
indicated  &at  fewer  then  laflSO 
assumptiaas  writt  be  sabject  to  Urn 
■nderwrttiaf  pioaiaiaaa  of  PbhUc  Law 
ie»-lB8  aad  tlM  infocoiahoa  oattectiaa 
and  ieea  reqaned  an  "ane  ttmuT 
collections.  Pursaaat  to  S  U.&C  «6(bV 

iaitialaadfai 
requireneats  of  sectieaa  608 1 


$50  if  it  drsetofdllntthr^jyEa  did 
aot  haw  aatontieaBtkerily. 
Arraediwgty.  laa  de  toAheliave  dria 
pcacedase  shaaU  bBiesisaiL. 

We  da  aat  believa  ii  ia  sfninefeiate  t» 
compete  ssaiitiiat  yracesatng  chasgea 
aUowed  by  FNMA  md  FHLMC  ta  tkaae 
sJlawed  by  VA.  FNMA  aad  FUA4C  are 
both  loan  haldesa  with  kngely 
reaTftioaai  laaa  pectfolkia.  Each  of 
these  loan  beldeia  aliowa  a  servicef  to 
collect  an  aaaufliptiaa  pMiceaaing  charge 
based  on  the  outakaadbig  prindpak 
balance  af  the  laaa^.  rater  dtaa  the 
amouat  of  work  seqirised  to  perfonn  the 
servicfe  The  ^ect  of  such  charges  ia  to 
discoursge  aasMaptiaa  of  loans  witk 
bektw-market  interest  rates,  thereby 
benefitting  the  ban  bolder.  The  fact  that 
FNMA  and  FHLMC  albw  such  a  large 
fee  to  be  collected  fram  a  borrower  for  a 
service  whidk  benefits  tfie  bolder  does 
n«»t  mean  that  VA  should  aBow  such  a 
practice  in  a  program  designed  to 
benefit  veterans. 

As  to  suggrstiona  that  the  fee  might  be 
80  low  that  realtors  would  encourage 
non-qualified  purchasers  to  submit 
applications,  we  doubt  that  this  is  a 
realistic  possibility.  Even  ilihe  $300 
were  considered  expendable.  lA^iich  is 
doubtfiiL  it  is  sfiD  likely  that  the  rea&or 
would  select  the  best  qualified  of  all 
prospective  purchasers  in  order  to 
ensure  that  a  sale  codd  be  closed  as 
quickly  as  posstt>le,  rather  than  risking 
the  loss  of  any  commission  by 
submitting  a  questionable  application. 
Moreover,  such  action  by  a  realtor 
would  not  be  in  the  best  interest  of  his 
or  her  client. 

The  assumption  psocessing  fee  is  not 
intended  to  cover  costs  associated  witb 
defaults  by  tiausfeiees.  hi  addition  to 
ensuring  that  original  veteran-borrowers 
are  released  of  BaoiBty  when  they  auew 
the  assumption  of  tbeir  GI  loans,  the 
restrictions  en  assonability  are  alsa 
designed  to  allow  holders  to  maintain 
the  quality  of  loans  fat  their  portfaKaa  by 
underwritng  die  asaHanp^ons.  Thas^  dto 
fee  is  not  tntended  to  remibarse  die 
holder  for  possiMe  losses,  bat  to  pay  a 
reasonable  amooat  far  the  holder's 
efforts  in  adkieving  ledaetiooa  in  thoae 
losses. 

AaodMr  coauaenk  on  dto  aawamt  of 
the  procusiag  fee  aaggestod  ddeting  Am 
language  abaat  tbargiag  a  kawcr  fee  d 
provided  for  by  State  law,  widi  dia 
reason  being  that  mast  Stataa  have  aa 
such  ban.  K  das  to  die  case,  daa  H 
sbaaMbeaaprabhasaBd  dKraiaao 
need  to  diaage  the  pfoposed  legidatiiaL. 

Thto  saaie  firm  rs  taestod  ddetiaa  of 
the  reqtareaMitt  nat  secanty 
insttmacato  eoataia  rtawapi  iiaS  piovide 
for  paynwnl  aid/or  adaaaea  af  die 
funding  fet.  Siaoe  dto  law  leqatres 


12291,  er 

are  not  i 

cfaaafeaaa  defined  iat 

Order. 

on  the  public  or  private  sectoEs  aa  major 
rules.  "They  will  not  have  an  annual 
effect  on  Aie  economy  of  $M9  aiWon  er 
mere  and  wrill  not  caase  a  mefer 
increase  m  easts  er  prices  for 
conswners,  ndrv  idaela  hMasfries. 
go^rc^niRem  a^^ndes,  c^r  gvogrBpRic 

re^HOnV,  W^n  w/nS  tn^^  ^^xW  ^^^^^r 

significant  adverse  effects  on 
competition  employment  iavestneirt. 
productivity,  innovation,  or  oa  the 
ability  of  Dhfled  States-enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

(The  Catalog  of  Fedaral  Domestic  Aiaitanre 
Prognm  Number*  are  64  J14. 64.118  and 
64.119] 

Lkl  af  SabJBCto  fai  M  CFR  Pail  Si 

Condomtnfums,  Handicapped, 
Housing  loan  programs — housmg  and 
community  developments. 
Manufactured  homes.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  July  12, 19B0. 
Edward  ].  Derwinski. 
Secretary  of  Vetemna  Affaia. 

38  CFI  part  38,  Loan  GHaraiity.ia 
amended  to  as  set  forth  below: 

PART  36-CAMENDED] 


{36.4202    It 

1.  In  (36.4202,  paragraphs  (b)  dmnigh 
ff},  (h)  through  (k)  and  (n),  remove  A 
quotation  marks  and  insert  in  the  place 
of  each  closing  quotation  mark,  a  period; 
and  remove  the  word  "means"  and 
capitafize  the  word  that  foRows. 

2.  In  S  38.4202 .  paragraph  (I)  is 
removed,  paragraidk  designations  (a) 
tfaroasli  (s)  are  removed  the  definition 
for  "Hd(fer."  fbmierly  designated  as 
paragraph  (e),  is  revised  aad  aa 
authority  dtotion  added,  all  definitions 
■are  regrouped  in  alphabetical  order, 
three  definitions  and  their  aatfaorOy 
citations  are  added  so  that  levtaed  aad 
added  text  leada  as  foUowsr 

{36.4202    DefkiMons. 


Automatic  lender.  A  lender  that  may 
process  a  laaa  er  assumption  wilhoat 
submittinf  tha  ciadit  package  to  the 
Department  af  Veterans  Affairs  far 
imderwriting  review.  Pursuant  to  38 
U.S.C.  1802(d)  there  am  Iwa  eategottoa 
af  kadeia  wha  Bay  pfooeas  toaaa 
aatoMrtkail^  (l>BB»«es  such  aa 
bsnks,  savfaigr  and  baa  saaodatoMk 
and  mortgage  and  loan  oaipeaiea  diat 
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are  subject  to  examinations  by  an 
agency  of  the  United  States  or  any  State 
and  (2)  lenders  approved  by  the 
Department  of  Veterans  Affairs 
pursuant  to  standards  established  by  the 
Department  of  Veterans  Affairs. 

(Authority:  38  U.S.C  1802(d)) 

Credit  package.  Any  information, 
report  of  verifications  used  by  a  lender, 
holder  or  authorized  servicing  agent  to 
determine  the  creditworthiness  of  an 
applicant  for  a  Department  of  Veterans 
Affairs  guaranteed  loan  or  the  assumer 
of  such  a  loan. 
(Authority:  38  U.S.C  1810  and  1814) 

Date  of  first  uncured  default 
The  •  •  • 

Zte/ou/t  Failure  *  *  * 

Guaranty.  The  *  *  * 

Holder.  The  lender  or  any  subsequent 
assignee  or  transferee  of  the  guaranteed 
obligation.  For  purposes  of  the 
assumption  review  required  by  38  U.S.C. 
1814.  the  term  "holder"  shall  also  apply 
to  the  servicer  of  a  loan  guaranteed  or 
insured  under  38  U.S.C.  chapter  37. 

Indebtedness. The*  *  * 

Lender."  *  * 

Uen.  Any  •  •  * 

Loan.  Unpaid  *  *  * 

Lot. A.'  •  * 

Manufactured  howe.  *  *  *       ' 

Manufacturer's  invoice  cost.  That 

•  •  * 

Necessary  site  preparation.  Those 

•  •  • 

New  manufactured  home.  *  *  * 
Reasonable  value.  That  *  *  * 

Repossession — repossessed.  Recovery 

•  •  • 

Resale. Sale*  *  * 

Secretary.*  *  * 

Servicing  agent.  An  agent  designated 
by  the  loan  holder  as  the  entity  to 
collect  installments  on  the  loan  and/or 
perform  other  functions  as  necessary  to 
protect  the  interests  of  the  holder. 

(Auth(»ity:  38  U.S.C  1814) 

Used  manufactured  home.  •  •  • 

{38.42M   (AfiMndedl 

3.  In  (  36.4206,  paragraphs  (a)(2)(ii)(a) 
through  (a}(2](ii)(e)  are  redesignated  as 
follows: 

Paragraph  Redesignated  as 

(a)(2)(iiHo)  (aH2)(ii)(A) 

(aM2)(ii)(6)  (a)(2Mii)(B) 

(a)(2)(iiMc)  (aM2Mii)(C) 

(aH2)(iiM</)  (aH2)(»HD) 

(a)(2)(iiHe)  (a)(2H>i)(E) 

936.42M    [AiMiidedl 

4.  S  36.4208,  paragraph  (c),  remove  the 
word  "mobile"  wherever  it  appears  and 
insert  in  its  place,  the  word 
"manufactured". 


S  36.4209    [Amended] 

5.  In  S  36.4209,  paragraphs  (e)  and  (g), 
remove  the  word  "mobile"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"manufactured". 

6.  S  36.4209,  paragraph  (h)  and  the 
0MB  control  number  are  added  to  read 
as  follows: 

§36.4209    Reporting  rwiuireinents. 

(h)  With  respect  to  any  loan  for  which 
a  commitment  was  made  on  or  after 
March  1, 1988.  the  Secretary  must  be 
notified  whenever  the  holder  receives 
knowledge  of  disposition  of  a 
manufactured  home  and/or  lot  securing 
a  Department  of  Veterans  Affairs 
guaranteed  loan. 

(1)  If  the  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan, 
then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  purchaser  and 
determine  compliance  with  the 
provisions  of  38  U.S.C.  1814.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  current  and  whether 
there  is  a  contractual  obligation  to 
assume  the  loan,  as  required  by  38 
U.S.C.  1814.  If  the  actual  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C.  1814  on  behalf  of  the  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
applicable  law  and  Department  of 
Veterans  Affairs  regulations. 

(A)  If  the  assumption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  consist  of  the  credit 
package  (unless  previously  provided  in 
accordance  with  paragraph  (h)(l)(i)(B) 
of  this  section]  and  a  copy  of  die 
executed  deed,  bill  of  sale,  transfer  of 
equity  agreement  and/or  assumption 
agreement  as  required  by  the  VA  office 
of  jurisdiction.  The  notice  shall  be 
submitted  to  the  Department  of 
Veterans  Affairs  with  the  Department  of 
Veterans  Affairs  receipt  for  the  funding 
fee  provided  for  in  {§  36.4232(e)(3)  or 
36.4254(d)(3)  of  this  part. 

(B)  If  the  application  for  assimiption  is 
disapproved,  the  holder  shall  notify  the 
seller  and  the  purchaser  that  the 


decision  may  be  appealed  to  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  within  30  days.  The  holder 
shall  make  available  to  that  Department 
of  Veterans  Affairs  office  all  items  used 
by  the  holder  in  making  the  holder's 
decision  in  case  the  decision  is  appealed 
to  the  Department  of  Veterans  Affairs.  If 
the  application  remains  disapproved 
after  60  days  (to  allow  time  for  appeal  to 
and  review  by  the  Department  of 
Veterans  Affairs)  then  the  holder  must 
refund  $50  of  any  fee  previously 
collected  under  the  provisions  of 
S  36.4275(a)(3)(iii)  of  this  part.  If  the 
application  is  subsequently  approved 
and  the  sale  is  completed,  then  the 
holder  (or  its  authorized  servicing  agent) 
shall  provide  the  notice  described  in 
paragraph  (h)(l)(i)(A)  of  this  section. 

(C)  In  performing  the  requirements  of 
paragraphs  (h)(l)(i)(A)  or  (h)(l)(i)(B)  of 
this  section  the  holder  must  complete  its 
examination  of  the  creditworthiness  of 
the  prospective  purchaser  and  advise 
the  seller  of  its  decision  no  later  than  45 
days  after  the  date  of  receipt  by  the 
holder  of  a  complete  application 
package  for  the  approval  of  the 
assumption.  The  45-day  period  may  be 
extended  by  an  interval  not  to  exceed 
the  time  caused  by  delays  hi  processing 
of  the  application  which  are 
docimiented  as  beyond  the  control  of  the 
holder,  such  as  employers  or 
depositories  not  responding  to  requests 
for  verifications,  which  were  timely 
forwarded,  or  followups  on  those 
requests. 

(ii)  If  neither  the  holder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  the 
Department  of  Veterans  Affairs  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract; 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  purchaser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  the  Department  of 
Veterans  Affairs  office  of  jurisdiction  no 
later  than  35  days  after  the  date  of 
receipt  by  the  holder  of  a  complete 
application  package  for  the  approval  of 
the  assumption,  subject  to  the  same 
extensions  as  provided  in  paragraph 
(h)(l)(i)  of  this  section.  U  the  assumption 
is  not  automatically  approved  by  the 
holder  or  its  authorized  agent  pursuant 
to  the  automatic  authority  provisions, 
$50  of  any  fee  collected  in  accordance 
with  S  36.4275(a)(3)(iil)  of  this  part  must 
be  refunded,  ff  the  Department  of 


Veleraas  Affairs  docs  not  aKiro¥e  the 
assumption,  the  holder  wUl  be  iMtified 
and  an  additional  $50  of  any  fee 
collected  under  f  38.4275(a)C3)(iii)  of  this 
part  must  be  refunded  following 
expiration  of  tne  3(MBy  appeal  peiiod 
set  out  in  paragraph  (hJflKi)fB)  of  this 
section.  U  such  an  appeal  is  made  to  the 
Department  of  Veterans  Affairs,  then 
the  review  will  be  conducted  at  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  by  an  Individual  who  was 
not  involved  in  the  original  disapproval 
decision.  If  die  appKcation  for 
assumption  is  approved  and  the  transfer 
of  the  security  is  completed,  then  the 
holder  (or  its  authorized  servicing  agent) 
shall  provide  the  notice  required  in 
paragraph  (h)(l)(i)CAl  of  this  section. 

(2)  If  the  seUer  rafls  to  notify  the 
holder  before  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  withm  60  days  after 
learning  of  the  transfer.  Sbcfa  notice 
shall  advise  whether  or  not  Aie  holder 
intends  to  exerdse  its  option  to 
immediately  accelerate  the  loan  or 
whether  an  opportunity  will  be 
extended  to  die  transfer  and 
transferee  to  apply  for  retroactive 
apfxroval  of  the  aseumption  under  the 
terms  of  this  paragr^h 

(Authority:  38  U.S.C  1814] 
(Recordkeeping  requirements  contained  in 
9  38.4209  were  approved  by  the  OfGce  of 
Managernetit  and  Bod^  under  OMB  control 
Rwnba  290&-0S16) 


§38.4210    [AiMndedl 

7.  In  1 36.4210.  para^aph  fa),  remorve 
the  word  "mobile''  wherever  it  appears 
and  insert  in  its  place,  the  word 
"aianufactwed". 

§36.4220    [Amended! 

8.  In  §  30.4220,  paragraphs  (a)(2). 
(a)(3).  (a)(4).  {a)(5),  and  [»m\  are 
redesignated  as  para^aphs  (a)(3].  (a)(4). 
(a)(5).  (a)(6),  and  (a)(7).  respectively,  and 
a  new  paragraph  (a)(2)  is  added  to  read 
as  follows: 

§36jI220   SulMtaaaveandpracedaral 
requirements— waiMsr. 

W  *  * 

(2)  The  requiceaients  in  §  3&4^)8(h)  of 
this  part  coaceming  die  giving  of  notice 
in  assuaptioa  cases  under  38  U.SXI. 
1814.  Y 

(AutliBdtyr  3»  UlSiL  MM} 


§36.4233   lAawndedl 

9.  In  S  36.4232.  pnagraphs  (eX2K 
(e)(3).  and  (^4)  are  redesignated  as 
paragraph*  (e)(3X  |e)(4)  and  |e)(5). 
respectively,  the  first  sentence  in 
paragraph  (e)(1)  is  revised,  a  new 
paragraph  (e)(2)  is  added,  the  first  two 


senteaees  of  aewly-teclesi^ated 
paragraph  (e)(3)  are  revised,  aenaly- 
redeaifliBaled  puagnfit  (^4)  is  revised, 
and  Oie  OKffi  caatiel  awakes  is  added 
to  teed  aa  toUowa: 

§36.4232   AWewable  fees  and  charges 
manufactured  tiome  unK. 

*        •        •        •        • 

(^  (1)  Subject  to  the  liraitationa  set 
out  in  paragraphs  (^H)  and  (e)(5)  ai  this 
section,  a  fee  of  1  percent  of  tl^  total 
UBMuat  BMStbe  paid  to  the  Secretary  ia 
a  meflner  prescrU>ed  by  the  Secretary 
before  a  naoufactured  home  unit  Ioob 
will  be  eligible  for  ga»aDty.  *  *  * 

(^  Sabfcct  to  the  linitatiaas  set  out  in 
paragraptia  (e)(4)  and  (eX5)  of  this 
section,  a  fee  cfooe-balf  of  one  percent 
of  the  loan  balance  mast  be  paid  te  the 
Secretary  ia  a  manaer  prescribed  by  tbe 
Secretary  by  a  person  aesimiiag  a  loan 
to  whscb  sectitm  1614  ei  chapter  37  ef  38 
VSJC  siqdies.  The  instaaaenl  secaiiig 
such  a  loan  sh^l  coolain  a  provisiona 
describing  the  right  of  the  holder  In 
ceHect  this  fee  as  trustee  fcr  Ae 
Depottswnt  of  Veteras  Affairs.  The 
loaa  holder  shatt  Hst  te  araoant  of  &b 
fee  in  every  assumptiatt  statemeat 
provided  nid  EBchide  a  notice  that  the 
fee  must  be  paid  to  the  holder 
imaudiatefy  following  kxan  setdeaMat 
The  fee  mast  be  transmitted  to  tha 
Secretary  within  15  days  of  receipt  by 
the  holder  of  notice  of  the  transfer. 

(Authority:  38  U.S.C.  1814. 1829) 

(3)  The  laider  is  required  to  pay  to  the 
Secretary  the  fee  described  in  pargraaph 
(e)(1)  of  this  section  within  15  days  after 
loan  closing.  Any  lender  closing  a  loan, 
subject  to  &e  limitations  set  out  in 
paragraphs  (e)(4)  and  (e](5]  of  this 
section,  arfao  feils  to  submtt  timefy 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  *  *  * 

(4)  The  fee  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  diis  section  shall  not 
be  collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
section  1801(bU2]  of  title  38.  United 
States  Code. 

(Authority:  38  U.&C.  182S  fb^ 

(Recordkeeping  requireBiestB  contained  (n 
§  3tA2a2  were  approved  by  the  Office  a# 
Managcmeat  and  Backet  unda  OMB  contid 
umber  2900-0516] 

§36l4233    lAaianded] 

ID.  in  i  3&4233k  par^raph  (a),  reawve 
the  word  "mobile"  wherever  it  appeus 
■ad  iasert  in  its  place,  the  word 
"maaufactored". 


11.  In  §  36.4254,  psragri^i  (dX2)k 
(d)(3).  «id  WtA  a»  tedesigpated  aa 
paratFai^  (d)M.  (dS4).  and  (d)(5^ 
reflectively,  the  icat  saatenca  in. 
paragraph  (d)(1)  is  revised,  a  aew 
paragraph  (d)(2)  is  added,  die  first  two 
sentences  in  aevdy-redesignated 
paragraph  Cd)f3)  are  revised,  and  newlj^ 
redesignated  paragraph  (dX4)  is  revised, 
to  read  as  follows: 


136.4264 


(d)  (1)  Notwithstandiag  the  provisions 
of  paragraph  (c)  of  this  section  and 
subject  to  the  Dmilations  set  out  in 
para^aphs  (d)(4)  and  (d)(5)  of  this 
section,  a  fee  of  1  percent  of  the  total 
loan  amount  must  be  paid  to  the 
Secretary  in  a  manner  prescribed  by  die 
Sectetaxy  before  a  condiination 
manufactured  home  and  lot  loan  (or  a        ^ 
loan  to  purchase  a  lot  upon  which  a 
manufactured  home  owned  by  the 
veteran  will  be  placed)  will  be  eligible 
for  guaranty.  *  *  * 

(2)  Subject  to  the  imitations  set  out  in 
paragraphs  (dU3)  and  (d)(4)  of  this 
section,  a  fee  of  one-half  of  one  percent 
of  the  loan  balance  must  be  paid  to  the 
Secretary  in  a  maimer  prescribed  by  the 
Secretary  by  a  person  assuming  a  loan 
to  which  section  1814  of  chapter  37  of  38 
U.S.C.  applies.  The  instrument  securing 
such  a  loan  shall  contain  a  provision 
describing  the  right  of  the  holder  to 
collect  this  fee  as  trustee  for  Uie 
Department  of  Veterans  Affairs.  The 
loan  balder  shall  list  the  amount  of  this 
fee  in  every  assumption  statement 
provided  and  include  a  notice  that  the 
fee  must  be  paid  to  the  holder 
immediately  foBowing  loan  settlement 
The  fee  must  be  transmitted  to  the 
Secretary  within  15  days  of  receipt  by 
the  holder  of  notice  of  the  transfer. 

(Aatboritr-  36  UJ&.C.  tai4. 1928] 

(3)  The  lender  is  rquired  to  pay  to  the 
Secretary  the  fee  described  in  paragraph 
(d)  (1)  of  this  section  within  15  days 
after  loan  closing.  Any  lender  closing  a 
loan,  subject  to  the  limitations  set  out  In 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  *  *  ' 

(4)  The  fee  described  in  paragraphs 
(d)(1)  and  (d)(^  of  diis  section  shall  net 
be  collected  from  a  veteran  who  is 
receiving  compensation  or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entided  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
section  1801(b)(2)  of  title  38.  United 
States  Code. 

t  Autfaoritr  3»  U.S.C  t829(b)» 
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93a.427S    (AiiMndad] 

12.  In  S  36.4275.  paragraphs  (c)  and  (e). 
remove  the  word  "mobile"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"manufactured". 

13.  In  §  36.4275.  paragraph  (a)  is 
revised  and  paragraph  (a)(3]  and  the 
OMB  conb*oi  number  are  added  to  read 
as  follows: 

S3M275    Event*  constituting  default  and 
aeeeptabMty  of  partial  payment*. 

(a)  Except  as  provided  in  paragraphs 
(a)  (1).  (a)(2)  and  (a)(3)  of  this  section, 
the  conveyance  of  or  other  transfer  of 
title  to  property  by  operation  of  law  or 
otherwise,  after  the  creation  of  a  lien 
thereon  to  secure  a  loan  which  is 
guaranteed  in  whole  or  in  part  by  the 
Secretary,  shall  not  constitute  an  event 
of  default,  or  acceleration  of  maturity, 
elective  or  otherwise,  and  shall  not  of 
itself  lerminate  or  otherwise  affect  the 
guaranty. 
•        *        *        ♦        • 

(3)  Any  housing  loan  which  is 
financed  under  38  U.S.C.  chapter  37  and 
to  which  section  1814  of  that  chapter 
applies,  shall  include  a  provision  in  the 
security  instrument  that  the  holder  may 
declare  the  loan  immediately  due  and 
payable  upon  transfer  of  the  property 
securing  such  loan  to  any  transferee 
unless  die  acceptability  of  the 
assumption  of  the  loan  is  established 
pursuant  to  section  1814. 

(i)  A  holder  may  not  exercise  its 
option  to  accelerate  a  loan  upon: 

(A)  The  creation  of  a  lien  or  other 
encumbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  a  transfer  ef  rights  of 
occupancy  in  the  property; 

(B)  The  creation  of  a  purchase  money 
security  interest  for  household 
appliances; 

(C)  A  transfer  by  devise,  descent,  or 
oi>eration  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 

(D)  The  granting  of  a  leasehold 
interest  of  three  years  or  less  not 
containing  an  option  to  purchase; 

(E)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  borrower 

(F)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  joint 
ow^iers  of  the  property  with  the 
borrower 

(G)  A  transfer  resulting  from  a  decree 
of  a  dissolution  of  marriage,  legal 
separation  agreement,  or  from  an 
incidental  property  settlement 
agreement  by  which  the  spouse  of  the 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  borrower 
shall  have  the  option  of  applying 
directly  to  the  Department  of  Veterans 
Affairs  regional  office  of  jurisdiction  for 


a  release  of  liability  in  accordance  with 
S  36.4285  of  this  part:  or 

(H)  A  transfer  into  an  inter  vivos  trust 
in  which  the  Irarrower  is  and  remains  a 
beneficiary  and  which  does  not  relate  to 
a  transfer  of  rights  of  occupancy  in  the 
property. 

(ii)  Any  instrument  evidencing  the 
loan  (i.e.,  the  retail  installment  contract, 
promissory  note  and /or  mortgage  or 
deed  of  trust)  shall  bear  in  a 
conspicuous  position  in  capital  letters 
on  the  first  page  of  the  document  in  type 
at  least  2Vt  times  larger  in  height  than 
the  regular  type  on  such  page  the 
following  warning:  "THIS  LOAN  IS 
NOT  ASSUMABLE  WITHOUT  THE 
APPROVAL  OF  THE  DEPARTMENT  OF 
VETERANS  AFFAIRS  OR  ITS 
AUTHORIZED  AGENT."  Due  to  the 
difficulty  in  obtaining  some  commercial 
type  sizes  which  are  exactly  2V^  times 
larger  in  height  than  other  sizes,  minor 
deviations  will  be  permitted  based  on 
commercially  available  type  sizes 
nearest  to  2V^  times  the  size  of  the  print 
on  the  document.  A  similar  warning  in 
regular  size  type  must  appear  on  every 
assumption  statement  provided  on  a 
loan  to  which  this  paragraph  applies. 

(iii)  On  any  loan  to  which  38  U.S.C. 
1814  applies,  the  holder  may  charge  a 
reasonable  fee,  not  to  exceed  the  lesser 
of  (A)  $300  and  the  actual  cost  of  any 
credit  report  required,  or  (B)  any 
maximum  prescribed  by  applicable  state 
law,  for  processing  an  application  for 
assumption  and  changing  its  records.  A 
provision  authorizing  the  collection  by 
the  holder  of  this  fee  shall  be  contained 
in  the  instnmient  securing  the  loan. 

(Authority  38  U.S.C.  1804  and  1814) 

***** 

(Recordlceeping  requirements  contained  in 
i  36.4275  were  approved  by  the  Office  of 
Management  and  Budget  under  OMB  control 
number  2900-0516) 

14.  In  §  36.4276,  paragraph  (a)  is 
revised,  to  read  as  follows: 

§36.4276    Advance* and ottwrdiarge*. 

(a)  A  holder  may  advance  any 
reasonable  amount  necessary  and 
proper  for  the  maintenance  or  repair  of 
the  security,  or  for  the  payment  of 
accrued  taxes,  special  assessments  or 
other  charges  which  constitute  prior 
liens,  or  premiums  on  fire  or  other 
hazard  insurance  against  loss  of  or 
damage  to  such  property  and  any  such 
advance  so  made  may  be  added  to  the 
guaranteed  indebtedness.  A  holder  may 
also  advance  the  one-half  of  one  percent 
funding  fee  due  on  a  transfer  under  38 
U.S.C.  1814  when  this  is  not  paid  at  the 
time  of  transfer.  All  security  instruments 
for  loans  to  which  38  U.S.C.  1814  applies 
must  include  a  clause  authorizing  an 


advance  for  this  purpose  if  it  is  not  paid 
at  the  time  of  transfer. 

(Authority:  38  U.S.C.  1814) 

15.  In  §  36.4277.  paragraph  (e)(5)  is 
added,  to  read  as  follows: 

936.4277    Relea**  of  **ctirity. 

*        *        •        *        • 

(e)  *  *  * 

(5)  The  release  of  an  obligor,  or 
obligors,  incident  to  the  sale  of  property 
which  the  holder  is  authorized  to 
approve  under  the  provisions  of  38 
U.S.C.  1814. 
(Authority:  38  U.S.C.  1814) 

§36.4281    [Amended] 

16.  In  §  36.4281.  remove  the  word 
"him"  and  insert  in  its  place,  the  words 
"him  or  her". 

17.  In  §  36.4285,  the  first  sentence  in 
paragraph  (e)  is  revised  and  an 
authority  citation  is  added,  and 
paragraph  (g)  is  added  to  read  as 
follows: 

§36.4285    Subrogation  and  indemnity. 
***** 

(e)  Whenever  any  veteran  disposes  of 
residential  property  securing  a 
guaranteed  loan  obtained  under  38 
U.S.C.  1812,  and  for  which  the 
commitment  to  make  the  loan  was  made 
prior  to  March  1, 1988,  the  Secretary, 
upon  application  made  by  such  veteran, 
shall  issue  to  the  veteran  a  release 
relieving  him  or  her  of  all  further 
liability  to  the  Secretary  on  account  of 
such  loan  (including  liability  for  any  loss 
resulting  from  any  default  of  the 
transferee  or  any  subsequent  purchaser 
of  such  property)  if  the  Secretary  has 
determined,  after  such  investigation  as 
the  Secretary  may  deem  appropriate, 
that  there  has  been  compliance  with  the 
conditions  prescribed  in  38  U.S.C. 
1813(a).  *  *  * 
(Authority  38  U.S.C.  1813, 1814) 

(g)  If  a  veteran  or  any  other  person 
disposes  of  residential  property  securing 
a  guaranteed  or  insured  loan  for  which  a 
commitment  was  made  on  or  after 
March  1, 1988,  and  the  veteran  or  other 
person  notifies  the  loan  holder  in  writing 
before  disposing  of  the  property,  the 
veteran  or  other  person  shall  be  relieved 
of  all  further  liability  to  the  Secretary 
with  respect  to  the  loan  (including 
liability  for  any  loss  resulting  from  any 
default  of  the  purchaser  or  any 
subsequent  owner  of  the  property)  and 
the  application  for  assumption  shall  be 
approved  if  the  holder  determines  that: 

(1)  The  proposed  purchaser  is 
creditworthy; 


(2)  The  proposed  purchaser  is 
contractually  obligated  to  assume  the 
loan  and  the  liabflity  to  indemnify  the 
Department  of  Veterans  Affairs  for  the 
amount  of  any  claim  paid  under  the 
guaranty  as  a  result  of  a  default  on  the 
loan,  or  has  abeady  done  so;  and. 

(3)  The  payments  on  the  loan  are 
current. 

Should  these  requirements  be  satisfied, 
the  holder  may  also  release  the  selling 
veteran  or  other  person  from  liability  on 
the  loan.  This  does  not  apply  if  the 
approval  for  the  atsumpdon  is  granted 
upon  special  appeal  to  avoid  immediate 
foreclosure. 

(Authority:  38  U.S.a  1813, 1814) 

18.  In  §  36.4301,  the  definition  for 
"Holder"  is  revised  and  its  authorify 
citation  is  added  to  read  as  follows: 

§36.4301    DefMtlan*. 

*        *        *        •        * 

Holder.  The  lender  or  any  subsequent 
assignee  or  transferee  of  the  guaranteed 
or  insured  obligation.  For  purposes  of 
the  assumption  review  required  by  38 
U.S.C.  1814.  die  term  "holder"  shall  also 
apply  to  the  servicer  of  a  loan 
guaranteed  or  insured  under  38  U.S.C. 
chapter  37. 

(Authority:  38  U.S.Ci  1814) 


§36.4301    [Amendad] 

19.  In  S  36.4301,  die  following 
definitions  and  their  authorify  citations 
are  added  in  alphabetical  order  to  read 

as  follows: 

*       *       * 

Alterations. 

Automatic  lender.  A  lender  that  may 
process  a  loan  or  assumption  V4without 
submitting  the  credit  package  to  the 
Department  of  Veterans  Affairs  for 
underwriting  review.  Pursuant  to  38 
U.S.C.  1802(d)  there  are  two  categories 
of  lenders  who  may  process  loans 
automatically:  (1)  Entities  such  as 
banks,  savings  and  loan  associations, 
and  mortgage  and  loan  companies  that 
are  subject  to  examination  by  an  agency 
of  the  United  States  or  any  State  and  (2) 
lenders  approved  by  the  Department  of 
Veterans  Affairs  pursuant  to  standards 
established  by  the  Department  of 
Veterans  Affairs. 

(Authority:  38  U.S.p.  1802(d)) 

****!* 

Cost  means  *  •  * 

Credit  package.  Any  information, 
reports  or  verifications  used  by  a  lender, 
holder  or  authorized  servicing  agent  to 
determine  the  creditworthiness  of  an 
applicant  for  a  Department  of  Veterans 
Affairs  guaranteed  loan  or  the  assumer 
of  such  a  loan. 


(Authority:  38  U.S.C  1810  and  1814) 

Secretary.  *  *  * 

Servicing  agent  An  agent  designated 
by  the  loan  holder  as  the  entify  to 
collect  installments  on  the  loan  and/ or 
perform  other  functions  as  necessary  to 
protect  the  interests  of  the  holder. 

(Authority:  38  U.S.C  1814) 
•        *        *        •        « 

20.  In  S  36.4303,  paragraph  (k)  and  the 
OMB  control  number  are  added  to  read 
as  follows: 

§  36.4303   Reporting  requirement*. 
***** 

(k)  With  respect  to  any  loan  for  which 
a  commitment  was  made  on  or  after 
March  1, 1988.  the  Secretary  must  be 
notified  whenever  the  holder  receives 
knowledge  of  disposition  of  the 
residential  properfy  securing  a 
Department  of  Veterans  Affairs 
guaranteed  loan. 

(1)  If  the  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan, 
then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  purchaser  and 
determine  compliance  with  the 
provisions  of  38  U.S.C.  1814.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  current  and  whether 
there  is  a  contractual  obligation  to 
assume  the  loan,  as  required  by  38 
U.S.C.  1814.  If  die  actiial  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C.  1814  on  behalf  of  die  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
applicable  law  and  Department  of 
Veterans  Affairs  regulations. 

(A)  If  the  assumption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  consist  of  the  credit 
package  (unless  previously  provided  in 
accordance  with  paragraph  (k](l)(i)(B) 
of  this  section)  and  a  copy  of  the 
executed  deed  and/or  assumption 
agreement  as  required  by  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction.  The  notice  shall  be 
submitted  to  the  Department  of 
Veterans  Affairs  with  the  Department  of 
Veterans  Affairs  receipt  for  the  funding 


fee  provided  for  in  1 36.4312(eK3)  of  diis 
part 

(B)  If  the  application  for  assuii4>don  is 
disapproved,  the  holder  shall  notifiy  the 
seller  and  the  purchaser  that  the 
decision  may  be  appealed  to  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  with  30  days.  The  holder 
shall  make  available  to  that  Department 
of  Veterans  Affairs  office  all  items  used 
by  the  holder  in  making  the  holder's 
decision  in  case  the  decision  is  appealed 
to  the  Department  of  Veterans  Affairs.  If 
the  application  remains  disapproved 
after  60  days  (to  allow  time  for  appeal  to 
and  review  by  the  Department  of 
Veterans  Affairs)  then  the  holder  must 
refund  $50  of  any  fee  previously 
collected  under  the  provisions  of 

S  36.4312(d)(8)  of  diis  part.  If  die 
application  is  subsequentiy  approved 
and  the  sale  is  completed,  then  the 
holder  (or  its  authorized  servicfiig  agent) 
shall  provide  the  notice  described  in 
paragraph  (k)(l)(i)(A)  of  this  section. 

(C)  In  performing  the  requirements  of 
paragraphs  (k)(l)(i)(A)  or  (k)(l)(i)(B)  of 
this  section  the  holder  must  complete  its 
examination  of  the  creditworthiness  of 
the  prospective  purchaser  and  advise 
the  seller  no  later  than  45  days  after  the 
date  of  receipt  by  the  holder  of  a 
complete  application  package  for  the 
approval  of  the  assumption.  The  45-day 
period  may  be  extended  by  an  interval 
not  to  exceed  the  time  caused  by  delays 
in  processing  of  the  application  which 
are  documented  as  beyond  the  control 
of  the  holder,  such  as  employers  or 
despositories  not  responding  to  requests 
for  verifications,  which  were  tkiely 
forwarded,  or  followups  on  those 
requests. 

(ii)  If  neither  the  holder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  the 
Department  of  Veterans  Affairs  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract: 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  purchaser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  the  Department  of 
Veterans  Affairs  office  of  jurisdiction  no 
later  than  35  days  after  the  date  of 
receipt  by  the  holder  of  a  complete 
application  package  for  the  approval  of 
the  assumption,  subject  to  the  same 
extensions  as  provided  in  paragraph 
(k)(l)(i)  of  diis  section.  If  tiie  assumption 
is  not  automatically  approved  by  the 
holder  or  its  authorized  agent  pursuant 
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to  die  automate  autlwrity  proviskMM. 
$50  of  any  fee  collected  in  accordance 
with  1 9e.«312(d)(8)  of  iUs  part  BMMt  be 
refunded,  tf  tbe  Department  of  VetacaM 
Affairs  does  not  approve  tiw 
assumption,  the  hokier  will  be  notified 
and  aa  adifitionai  160  of  any  fee 
coUeded  under  f  3&4312(d)(^  of  thk 
sectian  moat  be  re&nded  foUowing  ^ 
ezptalkni  of  die  ao^ay  apped  poind 
set  oat  in  para«rM>  (kKlJ^XB)  ot  Hat 
sectioB.  if  sucb  an  appeal  is  made  to  the 
Qepartment  at  Veterans  AfEairs.  Oien 
the  review  will  be  oondacted  at  the 
Department  of  Veterans  Affairs  oCBoe  of 
jurisdictwB  Iqr  an  indjvidual  wrfao  was 
not  involved  in  dte  angmai  disapproval 
decision.  If  the  application  for 
assumption  is  spproved  and  the  transfer 
of  security  is  cosspleted,  then  the  furider 
(or  its  au^orized  servicing  agent)  shall 
provide  die  notice  required  in  paragrspfa 
(kKlMiMA)  of  dns  section. 

(2)  tf  the  selkr  fails  to  notify  the 
holder  befne  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  within  60  days  after 
leamiog  of  &e  transfer.  Such  notice 
shall  advise  whether  or  not  the  bolder 
intends  to  exercise  ito  option  to 
immediately  accelerate  Ae  loan  and 
whether  or  not  an  opportunity  urill  be 
extended  to  the  transferor  and 
transferee  to  apply  for  retroactive 
ai^iroval  of  the  assumption  under  the 
tenns  of  this  paragraph. 
(Auterity:  38  US.C  1814) 
(Reoonlkeepiiig  iwiaireneBls  costmaed  in 
S  36.4308  were  apimvad  )>y  the  Office  of 
Maa^esKnt  aod  Budget  aader  OMB  omrai 
number  2900-0516) 

§36.4306   lAmondsd) 

21.  In  S  36.4308.  paragraph  (l^  reoiove 
the  words  "paragraj^  (d)"  anid  insert  in 
their  place,  the  words  "^ara^ph  (fJT* 

22.  In  fi  38.4306.  parapaidi  (e)(1)  and 
(e)(2)  are  removed,  paragraphs  (b).  (c). 
(d).  (f).  and  (g)  are  redesignated  as 
paragraphs  (d),  (e),  (f).  (g),  and  (h). 
respectively,  and  new  paragra{^  (b), 
(c),  and  the  OMB  control  number  are 
added  to  read  as  foUowrs: 

S  36.4366   Tisnsfsr  Of  UHa  toy  borrower  or 
mawmy  ny  asnwna  or  ■coaisrawin. 

*        *        •        •        • 

(b)  (1)  The  Secretary  may  issue 
guaranty  on  loans  in  vdndi  a  State. 
Territorial,  or  local  governmental 
agency  provides  assistance  to  a  veteran 
for  the  acquisition  of  a  dwelling.  Such 
loans  wiU  not  be  considered  ineligible 
for  guaranty  if  the  Stale,  Territorial,  or 
local  authority,  by  virtue  of  its  laws  or 
regulations  or  by  virtue  of  Federal  law, 
requires  the  acceleration  of  maturity  of 
the  loan  upon  the  sale  or  conveyance  of 
the  security  property  to  a  person 


ineligible  for  assistance  {rem  sudi 
authority. 

(2)  At  the  time  of  application  for  a 
loan  assisted  tqr  a  State.  Tenitorial,  or 
local  governmental  agency,  die  veteran- 
applicant  must  be  fully  informed  and 
consent  in  writing  to  the  housing 
authority  restrictiiCHn.  A  copy  of  the 
veteran's  consent  statement  ssust  be 
forwarded  with  the  loan  application  or 
the  report  of  a  loan  processed  on  the 
automatic  basis. 
(Authority:  38  U.S.C  1803tc)) 

(c)  Any  housing  loan  whixJi  is 
financed  under  38  U.S.C  chapter  37,  and 
to  which  section  1814  of  that  chapter 
applies,  shall  include  a  provision  In  the 
security  instrument  that  the  holder  may 
declare  the  loan  immediately  due  and 
payable  upon  transfer  of  the  property 
securing  such  loan  to  any  transferee 
unless  the  acceptability  of  the 
assumption  of  the  loan  is  established 
pursuant  to  section  1814. 

(1)  A  holder  may  not  exercise  its 
option  to  accelerate  a  loan  upon: 

(i)  The  creation  of  a  lien  or  other 
encumbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  the  transfer  of  rights  of 
occupancy  in  the  property: 

(ii)  The  creation  of  a  purchase  money 
seciuity  interest  for  household 
appUances; 

(iii)  A  transfer  by  devise,  descent,  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety: 

(iv)  file  granting  of  a  leasehold 
interest  of  tfaree,years  or  less  not 
containing  an  option  to  purdiase; 

(v)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  borrower; 

(vi)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  joint 
ovmers  of  the  property  with  the 
borrower 

(vii)  A  transfer  resulting  from  a  decree 
of  a  cHssolution  of  marriage,  legal 
separation  agreement  or  from  an 
incidental  property  settlement 
agreement  by  which  the  spouse  of  die 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  iwrrower 
shall  have  the  option  of  applying 
directly  to  the  Department  of  Veterans 
Affairs  regional  olfice  of  jurisdiction  for 
a  release  of  liability  in  accordance  with 
S  36.4323  of  this  part;  or 

(viii)  A  transfer  into  an  inter  vivos 
trust  in  which  the  borrower  is  and 
remains  a  beneficiary  and  which  does 
not  relate  to  a  transfer  of  rights  of 
occupancy  in  the  property. 

(2)  The  mortgage  or  deed  of  trust  and 
the  promissory  note  or  bond  evidencing 
a  loan  to  whidi  this  paragraph  appHes 
shall  bear  in  a  conspicuous  position  in 
capital  letters  on  the  first  page  of  the 


document  in  type  at  least  2%  times 
larger  Ihm  die  regdar  type  on  such  page 
Uie  following  vranring:  "TUSS  LO/W  IS 
NOT  ASSUMABIB  WTTHOUTTHE 
APPROVAL  OF  THE  UEPASTMEtrT  OF 
VETERANS  AFFAIRS  OR  ITS 
AUTHORlffiD  AGENT*.  Due  to  Uie 
diffictrity  tn  obtaining  some  commercial 
type  sizes  which  are  exactly  2V&  times 
larger  in  beigM  than  other  sizes,  nifaior 
deviations  in  size  will  be  permitted 
based  on  commercially  available  type 
sizes  nearest  to  ZVz  times  the  size  of  die 
print  on  die  document.  A  similar 
warning  in  regular  sire  type  must  appear 
on  every  assumption  statement  provided 
on  a  loan  to  which  this  para^aph 
applies. 

(Autlmrity:  38  U.S.C.  1804  and  1814) 
*         •         *         •        • 

(Recordl(eepiiig  requirements  contained  in 
{  36.4308  were  approved  by  the  Office  of 
Management  and  Budget  under  OMB  control 
number) 

23.  In  S  36.4312.  paragraphs  (e)(2], 
(e)(3}  and  (e)(4)  are  redesignated  as 
paragraphs  (eX3),  (e)(4)  and  (e)(5). 
respectively,  paragrafdi  (d)(8)  is  added, 
the  first  sentence  in  para^aph  (e)(1)  is 
revised,  a  new  paragraph  (e)(2)  is  added, 
the  first  two  sentences  in  newly- 
redesignated  paragraph  (e)(3)  are 
revised,  and  newly-redesignated 
paragraph  (e)(4)  is  revised,  and  OMB 
control  number  to  read  as  follows: 

$36.4312    Ctaargss  snd  foes. 

(d)*** 

(8)  On  any  loan  to  whidi  section  1814 
of  38  U.S.C.  chapter  37  applies,  the 
hoklOT  may  charge  a  reasonable  fiee.  not 
to  exceed  the  lesser  of  (i)  $300  and  die 
actual  cost  of  any  credit  report  re(}ttired. 
or  (ii)  any  maximum  prescribed  by 
applicable  State  law.  for  processing  an 
application  for  assumption  and  chan^ng 
its  records. 
( Authoritr  38  VS.C.  1814) 

(e)(1)  Subject  to  die  limitations  set  out 
in  paragraphs  (e)(4)  and  (e)(5]  of  this 
section,  a  fee  of  1  percent  of  the  total 
loan  amount  mast  be  paid  to  the 
Secretary  in  a  manner  prescribed  by  the 
Secretary  before  a  home  or 
condominium  loan  wiH  be  eK^ble  for 
guaranty  or  insurance.  *  *  • 

(2)  Subject  to  the  limitations  set  out  In 
this  section,  a  fee  of  one-half  of  one 
percent  of  the  loan  balance  must  be  paid 
to  the  Secretary  in  a  manner  prescribed 
by  the  Secretary  by  a  person  assuraii^  a 
loan  to  which  section  1814  of  chapter  37 
of  38  U.S.C  applies.  Tbe  instrument 
securing  such  a  loan  shaU  contain  a 
provision  describing  the  right  of  die 
holder  to  collect  this  fee  as  trustee  for 


the  Department  of  Veterans  Affairs.  The 
loan  holder  shall  list  the  amount  of  this 
fee  in  every  assumption  statement 
provided  and  include  a  notice  that  the 
fee  must  be  paid  to  the  holder 
immediately  following  loan  setUement. 
The  fee  must  be  transmitted  to  the 
Secretary  within  15  days  of  the  receipt 
by  the  holder  of  the  notice  of  transfer. 

(Authority:  38  U.&C.  1814, 1829(d)) 

(3)  The  lender  is  required  to  pay  to  the 
Secretary  the  fee  described  in  paragraph 
(e)(1)  of  this  secdon  within  15  days  after 
loan  closing.  Any  lender  closing  a  loan, 
subject  to  the  limitations  set  out  in 
paragraphs  (e)(4)  and  (e)(5)  of  this 
section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  *  *  * 

(4)  The  fees  described  in  paragraph 
(e)(1)  and  (e)(2]  of  this  section  shall  not 
be  collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entided  to  receive  compensation)  or 
fiom  a  surviving  spouse  described  in 
section  1801(b)(2)  of  title  38.  United 
States  Code. 

(Authority:  38  U.S.C.  1829(b]) 
(Recordlceeping  requirements  contained  in 
{  36.4312  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2900-0516) 

24.  In  §  36.4313.  two  sentences  are 
added  at  the  end  of  paragraph  (a),  to 
read  as  follows: 

S  36.4313   Advances  and  other  charges. 

(a)  *  *  *  A  holder  may  also  advance 
the  one-half  of  one  percent  funding  fee 
due  on  a  transfer  under  38  U.S.C.  1814 
when  this  is  not  paid  at  the  time  of 
transfer.  All  security  instruments  for 
loans  to  which  36  U.S.C.  1814  applies 
must  include  a  clause  authorizing  the 
collection  of  an  assumption  funding  fee 
and  an  advance  for  this  fee  if  it  is  not 
paid  at  the  time  of  transfer. 

(Authority:  38  U.S.C  1814) 

S  36.4323    [Amsmtod] 

25.  In  S  36.4323,  paragraph  (g),  remove 
the  words  "by  him",  and  in  paragraph 
(g)(3),  remove  die  word  "he"  and  insert 
in  its  place,  the  words  "he  or  she". 

26.  In  S  36.4323.  the  first  sentence  in 
paragraph  (f)  is  revised  and  an  authority 
citation  is  added,  and  paragraph  (h)  is 
added  to  read  ss  follows: 

§36.4323    Subrogation  and  Indomnlty 

(f)  Whenever  any  veteran  disposes  of 
residential  property  securing  a 
guaranteed  or  insured  loan  obtained  by 
him  or  her  und»  38  U.S.C.  chapter  37, 


and  for  which  the  commitment  to  make 
the  loan  was  made  prior  to  March  1, 
1986,  the  Secretary,  upon  application 
made  by  such  veteran,  shall  issue  to  the 
veteran  a  release  relieving  him  or  her  of 
all  further  liability  to  the  Secretary  on 
account  of  such  loan  (including  liability 
for  any  loss  resulting  from  any  default  of 
the  transferee  or  any  subsequent 
purchaser  of  such  property)  if  the 
Secretary  has  determined,  after  such 
investigation  as  may  be  deemed 
appropriate,  that  there  has  been 
compliance  with  the  conditions 
prescribed  m  38  U.S.C.  1813.  *  *  * 

(Authority:  38  U.S.C.  1813) 

•         *         *         •        • 

(h)  If  a  veteran  or  any  other  person 
disposes  of  residential  property  securing 
a  guaranteed  or  insured  loan  for  which  a 
commitment  was  made  on  or  after 
March  1, 1988,  and  the  veteran  or  other 
person  notifies  the  loan  holder  in  writing 
before  disposing  of  the  property,  the 
veteran  or  other  person  shall  be  relieved 
of  all  further  Hability  to  the  Secretary 
with  respect  to  the  loan  (including 
liability  for  any  loss  resulting  from  any 
default  of  the  purchaser  or  any 
subsequent  owner  of  the  property)  and 
the  application  for  assumption  shall  be 
approved  if  the  holder  determines  that: 

(1)  The  proposed  purchaser  is 
crecUtworthy; 

(2)  The  proposed  purchaser  is 
contractually  obligated  to  assume  the 
loan  and  the  liability  to  indemnify  the 
Department  of  Veterans  Affairs  for  the 
amount  of  any  claim  paid  under  the 
guaranty  as  a  result  of  a  default  on  the 
loan,  or  has  already  done  so;  and, 

(3)  The  payments  on  the  loan  are 
ciurent. 

Should  these  requirements  be  satisfied, 
the  holder  may  also  release  the  veteran 
or  other  person  from  liability  on  the 
loan.  This  does  not  apply  if  the  approval 
for  the  asstimption  is  granted  upon 
special  appeal  to  avoid  immediate 
foreclosure. 

(Authority:  38  U.S.C.  1814) 

27.  In  S  36.4324.  paragraph  (f)  is 
revised  to  read  as  follows: 

S  36.4324    Rslssss  otsscurity. 

•         •         •         *         * 

(f)  The  release  of  the  personal  liability 
of  any  obligor  on  a  guaranteed  or 
insured  obligation  resultant  from  the  act 
or  omission  of  any  holder  without  the 
prior  approval  of  the  Secretary  shall 
release  the  obligation  of  the  Secretary 
as  guarantor  or  insurer,  except  when 
such  act  or  omission  consists  of  (1) 
failure  to  establish  the  debt  as  a  valid 
claim  against  the  assets  of  the  estate  of 
any  deceased  obligor,  provided  no  lien 


for  the  guaranteed  or  insured  debt  is 
thereby  impaired  or  destroyed;  or  (2)  an 
election  and  appropriate  prosecution  of 
legally  available  effective  remedies  with 
respect  to  the  repossession  or  the 
liquidation  of  the  seciuity  in  any  case, 
irrespective  of  the  identity  or  the 
survival  of  the  original  or  of  any 
subsequent  debtor,  if  holder  shall  have 
given  such  notice  as  required  by 
{  36.4317  of  this  part  and  if,  after 
receiving  such  notice,  the  Secretary 
shall  have  failed  to  notify  the  holder 
within  15  days  to  proceed  in  such 
manner  as  to  effectively  preserve  the 
personal  liability  of  the  parties  liable,  or 
such  of  them  as  the  Secretary  indicates 
in  such  notice  to  the  holder  or  (3)  the 
release  of  an  obligor,  or  obligors,  from 
liability  on  an  obligation  secured  by  a 
lien  on  property,  which  release  is  an 
incident  of  and  contemporaneous  with 
the  sale  of  such  property  to  an  eligible 
veteran  who  assumed  such  obligation, 
which  assumed  obligation  is  guaranteed 
on  the  assuming  veteran's  account 
pursuant  to  38  U.S.C.  chapter  37;  or  (4) 
the  release  of  an  obligor  or  obligors  as 
provided  in  S  36.4314(d)  of  this  part;  or. 
the  release  of  an  obligor,  or  obligors, 
incident  to  the  sale  of  property  securing 
the  loan  which  the  holder  is  authorized 
to  approve  under  the  provisions  of  38 
U.S.C.  1814. 
(Authority:  38  U.S.C.  1814) 

28.  In  S  36.4335.  paragraph  (h)  is 
added,  to  read  as  follows: 

S  36.4335    Supplsmsntary  sdministrativs 


(h)  The  requirements  in  S  36.4303(k)  of 
this  part  concerning  the  giving  of  notice 
in  assumption  cases  under  38  U.S.C. 
1814. 
(Authority:  38  U.S.C.  1814  and  1820) 

{36.4508    lAmsndsdl 

29.  In  S  36.4508,  in  paragraph  (b) 
remove  the  word  "1817(a)"  and  insert  in 
its  place,  the  words  "1813(a)  or  1814,  as 
appropriate",  and  in  paragraph  (c) 
remove  the  word  "1817(a)"  and  insert  in 
its  place,  die  word  "1813(a)". 

30.  In  {  36.4508,  paragraph  (a)  is 
revised  and  the  OMB  control  number  is 
added  to  read  as  follows: 


936.4506 

DorrowWf 


Tronsfsr  of  property  by 


(a)  Direct  loans  for  which 
commitments  are  made  on  or  after 
March  1, 1988,  are  not  assumable 
without  the  prior  approval  of  the 
Department  of  Veterans  Affairs  or  its 
authorized  agent.  The  following  shall 
apply: 


S7C7I 
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(1)  Tke  DepartBMDt  of  Veterans 
Afhirs  ihaH  indude  in  dw  nortgage  or 
deed  of  trast  and  the  proBiissorj  note  or 
bond  OR  any  kMn  for  whidi  a 
comHiitMent  wras  made  on  or  after 
M«ch  1,  IMi.  die  fidlowiQg  wanting  in 
a  conspicaoas  yositton  in  capital  letters 
on  the  first  page  of  the  docoment  in  type 
at  least  2%  times  larger  than  Ae  regd« 
type  on  snch  page:  "THS  LOAN  IS  NOT 
ASSUKfABLE  WITHOUTTHB 
APPROVAL  OFITS  DEPAR1MENT  OP 
VETBHANS  AFFAIRS  OR  nS 
AUTHORIZSO  AGENT*.  Dae  to  die 
difiScuhy  in  obtainbig  some  coBBUcrcial 
type  sixes  wUch  are  exactly  2%  times 
larger  in  height  than  other  sizes,  minor 
deviations  in  siae  wiH  be  permitted 
based  on  commeTciaHy  available  type 
sizes  nearest  to  2%  times  the  size  of  die 
print  on  the  document. 

(2)  The  instniment  securing  a  direct 
loffli  far  which  a  oomraitment  is  made  on 
or  after  Mocfa  1, 1088,  shall  inclade: 

fi)  A  provision  that  the  Department  of 
Veterans  Affiedrs  or  other  holder  may 
declare  the  loan  immediately  doe  and 
payable  upon  transfer  of  the  property 
secoring  such  loan  to  any  transferee 
unless  die  acceptability  of  the 
assumption  of  die  loan  is  established 
piHSuant  to  section  1814.  Hus  option 
may  not  be  exercised  if  the  transfer  is 
the  result  of: 

(A)  The  creation  of  a  lien  or  other 
encumbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  a  transfer  of  ri^ts  of 
occupancy  in  the  property. 

(B)  The  creation  of  a  purchase  money 
security  interest  for  household 

(C)  A  transfer  by  devise,  descent,  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 

(D)  The  granting  of  a  leasehold 
interest  of  three  years  or  less  not 
containing  an  option  to  purchase: 

(E)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  bdnvwer. 

(F)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  a  joint 
owner  of  the  property  with  the 
borrower, 

(G)  A  transfer  resulting  from  a  decree 
of  a  dissolution  of  maiTiage,  legal 
separatitm  agreement  or  from  an 
incidental  property  setdement 
agreement  by  which  the  spouse  of  the 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  borrower 
shall  have  the  option  of  applying 
directly  to  the  Department  <rf  Veterans 
Affairs  re^onal  office  of  juiisdictian  for 
a  release  of  liability  under  1813(a);  or 

(H)  A  transfer  into  an  inter  vivos  trust 
in  which  the  borrower  is  and  remains  a 
beneficiary  and  which  does  not  relate  to 


a  truisfer  af  ri^its  of  occapancy  in  the 
property. 

(ii)  A  provision  that  a  fimifing  fee 
equal  to  one-half  of  one  percent  of  the 
loan  balance  as  of  the  date  of  transfer 
shall  be  payable  to  the  Department  of 
Veterans  Afiaks  or  its  aadiorized  agent. 
FaifeeraiorB.  this  pnnision  shaU  provide 
diet  if  das  fee  te  not  p^d  it  shaU 
constitute  an  adtfidoaal  debt  to  diat 
already  secered  by  the  tastrument;  and. 

(iii)  A  provision  suthorizing  an 
assumption  processing  charge,  not  to 
exceed  the  lesser  of  $300  and  die  actual 
cost  of  a  credit  report  or  my  maximmn 
prescribed  by  applicable  State  law. 
(Authority:  38  VJS.C.  1814) 

(Reoordkeepiiig  rc(iuetD«Us  oootaimd  in 
1 38.4908  were  qipraved  by  tlie  Oifioe  of 
Management  and  Budget  «wkr  OMBoMlrol 
nuBber2B0O-O516) 

31.  In  i  38.4511.  paragraph  (d)  is 
added,  to  read  as  follows: 


936>«S11    AdsawcssaWsrloanctoalno. 

•        •        *        •       • 

(d)  the  Department  of  Veterans 
Affairs  may  treat  as  an  advance  and 
add  to  the  mortgage  balance  the  one- 
half  of  one  percoit  funding  fee  due  on  a 
transfer  under  38  U.S.C  1814  when  this 
is  not  paid  at  the  time  ai  transfer. 

(Authority:  38  U.S.C.  1814) 

[FR  Doc.  90-21352  Piled  9-11-80: 8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-23  and  201-^ 

[Fimm  Amdt  19] 

Implementation  of  TWe  VIH, 
Paperwork  Redoctton  Reauthorization 
Act  of19M,  Rogaming  Aolonntte  Data 
Prooeaaing  EquipoMnl;  Corradlon 

agency:  Information  Resources 
Management  Service,  GSA. 
action:  Final  rule;  cmrection. 

StMNMAIIY:  This  document  makes 
typographical  corrections  to  a  final  rule 
regarding  the  Paperwork  Reduction 
Reaudiorization  Act  of  1988  (Pub.  L  99- 
500]  that  began  on  page  30702  in  the 
Fadecal  Register  of  Friday,  loiy  27. 198a 
(55  FR  30702). 

FOR  FURTHER  MFORMATtON  CONTACT 
William  R.  Loy.  Regulations  Branch 
(KMPR),  Office  of  Information 

Resources  Management  Policy. 

telephone  (202)  501-3194  (v)  or  FTS  241- 
3194  (v)  or  (202)  501-0657  (tdd)  or  FTS 
241-0657  (ttd). 


hi  FIRMR  Amendment  19(FRDoe.«»- 
18183).  begiwiing  on  page  30702  in  Ae 
issue  of  Friday.  |uly  27.  ISBO.  Birice  die 
following  coftections: 

S  281-23.103-1    (ConactsM 

1.  On  page  30706.  in  die  first  cohisui. 
in  1 201-23.10S-l(cX4)  in  die  second 
line,  "services  and  sapport  services"  is 
corrected  to  read  "maintenance,  wd 
services". 

1201-231183-1    {CanacSsd] 

2.  On  the  same  page,  in  the  same 
cohmm.  in  1 201-23.103-l(c)(4).  in  die 
seventh  line,  "services,  or  support 
services"  is  corrected  to  read 
"maintenance,  or  services''. 

S  201-38.100   [Corrsctsd] 

On  page  307ia  in  the  second  cohunn. 
in  §  201-39.100(cH2).  in  dw  last  Une. 
insert  the  word  "provtsicm*'  befsre 

"change". 

Dated:  September  8. 1990. 
WiSam  R.  Loy, 

Acting  Chief.  Regulations  Branch. 

[FR  Doc  90-^313  Filed  9-11-40;  8:45  am] 
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DEPARTMENT  OF  HEALTN  AND 
HUMAN  SERVICES 

Public  Health  Servica 

42  CFR  Part  57 

RIN  0905-AC71 

Granta  for  Faculty  Training  Prelects  In 
Geriatric  Medicine  and  Denttstry 

AOENCr.  Public  Healdi  Service.  HHS. 
action:  Knal  regulations. 

SUMMARW:  thkt  rule  establishes 
regulations  which  govern  the  progrsm 
for  GranU  for  Faculty  Training  Projects 
in  Geriatric  Me<ficine  and  Dentistry 
audiorized  by  secti<m  789(b)  (formerly 
section  788(e))  of  die  Pubfic  Healdi 
Service  Act  (the  Act).  The  final 
regulations  also  incorporate 
amendments  to  the  program  made  by 
the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990.  die  Healdi 
Professions  Reauthorization  Act  of  1988. 
and  the  Drug-Free  Worlqilaoe  Act  of 
198a  Hie  program  supports  projects 
which  provide  training  for  physicians 
and  dentists  who  plan  to  teach  geriatric 
medicine  or  goiatric  dentistry. 
EFFECTIVE  DATE:  These  regulations  are 
effecdve  September  12. 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Marilyn  H.  Gaston.  M.D..  Director. 
Division  of  Medicine.  Bureau  of  Health 


Professioos.  Health  Resoorces  and 
Services  AdmMstratton.  Room  4C-2S, 
Paiklawn  BuUding.  6600  Fishers  Lane. 
Rockville.  Maryland  208S7;  telephone: 
301-44»-«igO. 

SUaaiBMENTAIIV  INf OWMATION.  On 
November  3, 1968,  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Secretary  of  Healdi  and  Human 
Services,  puUiahed  in  the  Federal 
Register  (53  FR  44496).  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  add  a 
new  subpart  PP  to  part  57  of  title  42  of 
the  Code  of  Fedoal  Regulations  to 
implement  section  788(e)  of  the  Act.  as 
amended  by  Public  Law  99-660,  the 
Omnibus  Health  Act  of  1986.  enacted  on 
November  14, 1986;  and  Public  Law  100- 
177.  the  Public  Healdi  Service 
Amendments  of  1987.  enacted  on 
December  1. 1867.  The  Healdi 
Professions  Reauthorization  Act  of  1988 
(tide  VI  of  Public  Law  100-607),  enacted 
on  November  4, 1988,  added  a  new 
section  789(b)  to  the  Act.  entided, 
"Geriatric  Training."  Section  788(e)  was 
amended  to  remove  authority  for 
geriatric  training. 

Section  789(b)  authorizes  the 
Secretary  to  make  grants  to  and  enter 
into  contracts  with  schools  of  medicine, 
schools  of  osteopathic  medicine, 
teaching  hospitals,  and  graduate 
medical  education  programs  to  provide 
support  (including  residencies, 
traineeships  and  fellowships)  for 
projects  to  train  physicians  and  dentists 
who  plan  to  teach  geriatric  medicine  or 
geriatric  dentistry. 

Public  Law  100-607  added  the  term 
"residencies"  as  a  type  of  financial 
assistance  for  participating  fellows. 
Participants  in  programs  supported  by 
this  authority  receive  fellowship  support 
at  levels  established  by  the  Pubhc 
Health  Service,  based  on  an  individual's 
training  and  experience.  There  are 
currently  no  accredited  residency 
programs  in  geriatrics  and  no  process  ki 
place  to  accrecBt  such  programs. 
Therefore,  this  new  provision  is  not 
being  implemented  at  this  time  If 
accredited  geriatric  residency  training 
programs  are  established  in  the  future, 
this  provision  will  be  implemented. 

The  Act  requires  that  the  geriatrics 
training  be  provided  through  one  or  both 
of  the  following  projects:  (1)  A  1-year 
retraining  program  hi  geriatrics  for 
physicians  who  are  faculty  members  in 
departments  of  internal  medicine,  family 
medicine,  gynecology,  geriatrics,  and 
psychiatry  at  sdiools  of  medicine  and 
osteopathic  medicine,  and  draitists  who 
are  faculty  members  at  schools  of 
dentistry  or  at  hospital  departments  fA 
dentistry,  or  (2)  a  1-year  or  2-year 
internal  medicine  or  family  medicine 


fellowship  program  with  emphasis  in 
geriatrics,  which  shaU  provide  trainhig 
in  dinical  geriatrics  and  geriatric 
research  for  physicians  ^tho  have 
completed  graduate  medical  educadon 
programs  in  internal  medicine,  family 
mecUcine,  psydiiatry,  neurology, 
gynecology,  or  rehabilitation  medicine, 
and  dentists  who  have  completed 
postdoctoral  dental  education  programs. 

Section  789(b)  further  requires  each 
grant  project  to: 

1.  Be  staffed  by  full-time  teaching 
physicians  who  have  experience  or 
fraining  in  geriatric  medicine; 

2.  Be  staffed,  or  enter  into  an 
agreement  with  an  institution  staffed,  by 
full-time  or  part-time  teaching  dentists 
who  have  experience  or  training  in 
geriatric  dentistry.  (The  phrase  "or  enter 
into  an  agreement  with  an  institution 
staffed"  was  added  by  the  Health 
Professions  Reauthorization  Act  of  1988 
to  provide  fiexibility  in  using  a 
meaningful  pool  of  dental  faculty  who 
might  otherwise  be  excluded  bom 
participation  in  the  ivoject.) 

3.  Be  based  in  a  graduate  medical 
education  program  in  internal  medicine 
or  family  medicine,  or  in  a  department 
of  geriatrics  in  existence  as  of  December 
1. 1987; 

4.  Provide  participants  in  the  project 
with  exposure  to  a  population  of  elderly 
individuals;  and 

5.  Provide  training  in  geriatrics  and 
exposure  to  the  physical  and  mental 
disabilities  of  elderly  individuals 
through  a  variety  of  service  rotations, 
such  as  geriatric  consultation  services, 
acute  care  services,  dental  services, 
geriatric  psychiatry  units,  day  and  home 
care  programs,  rehabilitation  services, 
extended  care  faciUties,  geriatric 
ambulatory  care  and  comprehensive 
evaluation  units,  and  community  care 
programs  for  elderly  mentally  retarded 
individuals. 

The  public  comment  period  on  the 
proposed  regulations  closed  on  January 
3. 1989.  The  Department  received  8 
written  comments.  A  summary  of  the 
comments,  the  Department's  responses 
to  the  comments,  and  tecluiical  revisions 
are  discussed  below. 

Section  574102  Definitions 

The  Department  received  comments 
on  the  term  "fellowship  program"  as 
proposed  below: 

Fellowship  program  means  a  1-  or  2- 
year  organized  training  effort  sponsored 
by  an  allopathic  or  osteopathic  medical 
school,  a  teaching  hospital  or  a 
graduate  medical  education  program 
which  is  designed  to  provide  training 
for  (a)  Physicians  who  have  completed 
graduate  medical  education  programs  in 
internal  medicine,  family  medicine 


(including  osteopathic  general  practice), 
psychiatry,  nenrology,  gynecology,  or 
rehabilitation  medicine;  and  (b)  dentists 
who  have  completed  postdoctoral  dental 
education  programs.  The  minimal 
acceptable  level  of  postdoctoral 
preparation  for  medical  primary  care 
disciplines  is  3  years  of  formal  training 
or  board  certification. 

One  respondent  requested  that  the 
requirement  for  fellowship  candidacy  be 
revised  to  include  individiuals  who  have 
graduated  fitm  a  dental  school  and 
practiced  dentistry  for  4  yeen  or  meie 
or  who  have  served  in  s  teadiing 
capacity  on  the  faculty  of  a  dental 
school  for  more  than  1  year.  The 
respondent  stated  that  this  change 
would  allow  the  recruitment  of 
individuals  who  have  decided  to  pursue 
an  academic  career  in  geriatric  dentistry 
based  on  either  practice  or  faculty 
experience. 

The  Department  has  not  accepted  this 
suggestion  because  the  statute  requires 
that  dentists  participating  in  the  1-  or  2- 
year  fellowship  program  must  have 
completed  a  postdoctoral  dental 
education  program.  However,  a  dental 
faculty  member  without  postdoctoral 
dental  training  would  be  eligiUe  to 
participate  in  the  1-year  retraining 
program. 

A  respondent  commented  that 
requiring  a  physician  or  dentist  to  have 
completed  a  3-year  postdoctoral 
education  program  to  participate  in  a 
fellowship  program  would  make  dentists 
who  had  completed  a  dental  general 
practice  residency  or  advanced 
education  in  general  dentistry  ineligible. 
The  respondent  pointed  out  diat  these 
programs  are  1-year  in  duration  and 
should  be  included  under  the  definition 
of  "postdoctoral  dental  education." 

The  Department  notes  that  the 
requirement  for  3  yean  of  formal 
training  refere  only  to  medical  primary 
care  disciplines,  not  to  dentistry. 
However,  in  response  to  this  concern, 
the  Department  has  expanded  the 
provision  in  the  final  regulations  to 
clarify  that  the  minimal  acceptable  level 
of  postdoctoral  [Keparation  for  dentists 
is  at  least  1  year  of  formal  training  in  a 
postdoctoral  dental  education  program. 

The  same  respondent  further 
suggested  that  some  of  the  projects  be 
administratively  located  at  dental 
schools  with  the  medical  staff  added  to 
complete  the  team.  The  Department  has 
not  accepted  this  suggestion  because  the 
statute  requires  diat  eligible  projects  be 
based  in  a  graduate  medical  education 
program  in  internal  medicine  or  family 
medicine,  or  in  a  department  of 
geriatrics  in  existence  as  of  December  1, 
1987. 
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In  addition,  the  Secretary  has  made 
the  following  revisions  to  the  proposed 
regulations  to  implement  amendments 
made  by  Pub.  L 100-607,  enacted  on 
November  4. 1988. 

Public  Law  100-607  amended  the 
statutory  requirement  that  a  project 
must  be  staffed  by  full-time  or  part-time 
teaching  dentists  who  have  experience 
or  training  in  geriatric  dentistry,  to 
provide  that  the  requirement  may  be 
met  by  entering  into  an  agreement  with 
an  institution  staffed  by  such  dentists. 
This  change  has  been  incorporated  into 
the  deHnition  of  "full-time  teaching 
dentist"  and  also  into  a  new  definition 
of  "part-time  teaching  dentist"  in 
S  57.4102.  entiUed  "Definitions.",  and  in 
paragraph  (e)  of  i  57.4105,  entitled 
"Project  requirements." 

SectitHi  57.4105  Project  Requirements 

Four  commenters  urged  the  inclusion 
of  psychiatry  graduate  medical 
education  programs  and  geriatric 
psychiatry  training  and  fellowships  as 
training  programs  eligible  for  grant 
support.  They  stressed  the  need  for 
geriatric  psychiatrists  to  train  other 
practitioners,  including  other 
psychiatrists,  to  diagnose  and  assess 
mental  illnesses  and  emotional 
problems  in  the  elderly  and  assure  that 
nonpharmacological  interventions  are 
considered  in  the  treatment  of  the 
elderly. 

The  statute  specifically  states  that  a 
project  be  under  the  programmatic 
control  of  a  graduate  medical  education 
program  in  internal  medicine,  family 
medicine,  or  a  department  of  geriatrics 
in  existence  as  of  December  1, 1987. 
This  statutory  provision  does  not 
include  a  psychiatry  graduate  medical 
education  program  or  department  of 
psychiatry.  However,  physicians  who 
have  completed  graduate  medical 
education  programs  in  psychiatry  are 
eligible  to  participate  in  the  internal 
medicine  and  family  medicine 
fellowship  programs  and  faculty 
members  in  departments  of  psychiatry 
are  eligible  to  participate  in  the 
retraining  program. 

One  respondent  asserted  that  the 
proposed  composition  of  the  population 
of  elderly- individuals  and  the  proposed 
required  service  rotations  did  not 
adequately  address  individuals  who 
have  physical  disabilities  and  the 
medical  rehabilitation  services  that  deal 
with  physical  and  mental  disabilities. 
The  commenter  suggested  that  the 
regulation  require  training  experience  in 
"inpatient  or  outpatient  rehabilitation 
settings,  including  rehabilitation 
hospitals  or  rehabilitation  units  in  acute 
hospitals  or  outpatient  rehabilitation 


departments  of  hospitals  or 
comprehensive  rehabilitation  faciUties." 

The  Department  recognizes  the  value 
of  training  in  rehabilitation  for 
physicians  and  dentists,  who  will  be 
teaching  geriatrics.  However,  the 
Secretary  does  not  consider  it 
appropriate  to  restrict  participation  in 
this  program  only  to  applicants  with  the 
necessary  faculty  and  facilities  for 
conducting  rehabilitation  training. 
Therefore,  the  requirements  tmder 
paragraphs  (f)  and  (g)  of  9  57.4105  are 
retained  as  proposed. 

These  final  regulations  also  include  a 
number  of  additional  technical  and 
ministerial  changes  to  the  proposed 
regulations.  These  revisions  are 
necessary  in  order  to  incorporate:  (1) 
Amendments  made  by  the  Health 
Professions  Reauthorization  Act  of  1988, 
titie  VI  of  Public  Law  100-607.  and  (2) 
current  departmental  grants  policy 
language  and  other  changes  which  are 
of  a  technical  nature.  Since  these 
amendments  are  of  a  technical  and 
ministerial  nature,  the  Secretary  has 
determined  pursuant  to  5  U.S.C.  553  and 
departmental  policy  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures.  These 
revisions  are  summarized  below 
according  to  the  section  numbers  and 
titles  of  ti^e  regulations: 

1.  Revise  the  authority  citation  to 
include  the  new  section  designation  and 
the  United  States  Code  citation  change, 
in  accordance  with  Public  Law  100-607. 

2.  Revise  the  word  "osteopathy"  to 
read  "osteopathic  medicine"  where  it 
appears  in  the  text  of  the  regulations,  in 
accordance  with  Public  Law  100-607. 
Also,  the  words  "nonprofit  private"  are 
revised  to  read  "private  nonprofit" 
wherever  they  appear  in  the  text  of  the 
regulations. 

3.  Revise  S  57.4101,  entitled  'To  what 
projects  do  these  regulations  apply?",  to 
change  the  section  number  of  the  Public 
Health  Service  Act  tmder  which  the 
grant  awards  to  eligible  schools  and 
programs  are  made,  and  add  the  United 
States  Code  citation  by  inserting  after 
the  words  "programs  under"  the  phrase, 
"section  789(b)  of  the  Act  (42  U.S.C. 
295g-9(b])",  in  accordance  with  Public 
Law  100-607. 

4.  Revise  {  57.4102.  entitled 
"Definitions.",  to: 

(a)  Revise  the  definitions  of  "fellow" 
and  "project  director"  by  striking  out  the 
reference  to  "section  788(e)"  and  insert 
in  lieu  thereof  "section  789(b)",  in 
accordance  with  Public  Law  100-607; 
and 

(b)  Modify  the  definition  of 
"fellowship  program"  by  inserting  the 
word  "allopathic"  before  the  words 


"medical  primary  care  disciplines"  in 
the  second  paragraph  to  clarify  that  this 
minimal  acceptable  level  of  postdoctoral 
preparation  does  not  apply  to 
osteopathic  medicine,  llie  postdoctoral 
preparation  requirement  for  osteopathic 
medicine  can  be  met  by  the  completion 
of  a  1-year  internship  and  a  1-  or  2-year 
residency  training  program. 

5.  Revise  S  57.4105,  entiUed  "Project 
requirements.",  to  insert  the  word 
"administrative",  which  was 
inadvertendy  omitted  in  the  NPRM,  as  a 
component  of  a  retraining  program 
experience.  This  is  consistent  with  the 
training  provided  in  fellowship 
programs. 

6.  Revise  S  57.4106,  entitied  "How  will 
applications  be  evaluated?"  by 
amending  paragraph  (a)  at  the  end  of  the 
first  sentence,  to  change  the  number 
designation  of  the  section  of  the  Act  that 
appUes  to  application  evaluation  in  this 
subpart  by  substituting  "section  789(b)" 
in  lieu  of  "section  788(e)",  in  accordance 
with  Pub.  L 100    607. 

7.  Revise  S  57.4109.  entiUed  "Who  is 
eligible  for  financial  assistance  as  a 
fellow?",  to  amend  paragraph  (a)  by 
substituting  the  phrase  "a  citizen  or 
national  of  the  United  States"  in  lieu  of 
"a  United  States  citizen,  a  United  States 
National",  and  by  removing  the 
parenthetical  acronymns  after  the  words 
"Commonwealth  of  the  Northern 
Mariana  Islands",  the  "Republic  of  the 
Marshall  Islands",  and  the  "Federated 
States  of  Micronesia"  to  reflect  current 
departmental  grants  policy  language. 

8.  Revise  S  57.4113,  entitled  "For  what 
purposes  may  grants  funds  be  spent?", 
by  substituting  the  words  "these 
regulations"  in  lieu  of  the  phrase  "the 
requirements  of  this  notice"  at  the  end 
of  paragraph  (a),  to  reflect  the  final 
stage  of  rulemaking. 

9.  Revise  S  57.4114.  entitied  "What 
additional  Department  regulations  apply 
to  grantees?",  by: 

(a)  Changing  the  footnote  number  and 
the  footnote  reference  in  the  text  cited 
after  "45  CFR  part  83"  from  "1"  to  "2": 
and 

(b)  Adding  new  Code  of  Federal 
Regulations  citations  to  the  regulations 
to  bring  this  grant  program  into 
compliance  with  govemmentwide 
requirements  established  for  this 
Department  under — 

(1)  45  CFR  part  76,  in  accordance  with 
Public  Law  100-690,  title  V,  subtitie  D, 
the  Drug-Free  Workplace  Act  of  1988. 
enacted  on  November  18, 1988,  and  a 
Notice  and  Interim-Final  Rules, 
published  in  the  Federal  Register  on 
January  31, 1989  (54  FR  4946),  and 

(2)  45  CFR  part  93,  in  accordance  with 
Public  Law  101-121,  section  319,  the 


Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990,  enacted  on  October  23, 1969, 
and  an  Interim-Final  Rule,  published  in 
the  Federal  Register  on  February  28, 
1990  (55  FR  6736). 

la  Revise  S  57.4116.  entitled 
"Additional  conditions.",  to  reflect 
current  departmental  grants  policy 
language. 

11.  Cite  the  Office  of  Management  and 
Budget  (OMB)  approval  number  in  those 
sections  whidi  contain  recordkeeping 
and  reporting  requirements. 

Regulatory  Flexilrility  Act  and  Executive 
Order  12291 

These  regulations  govern  a  financial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
neither  exceed  the  threshold  level  of 
$100  milUon  established  in  section  (b)  of 
Executive  Order  12291  nor  does  it  meet 


any  of  the  additional  criteria  contained 
in  the  Executive  Order.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  anafysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibilify  anafysis  under  the 
Regulatory  Flexibilify  Act  of  1980  is  not 
required. 

Paperwock  Reduction  Act  of  19M 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  and  assigned  control  number 
0915-0132.  The  tide,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 


reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  die  time  for 
reviewing  instructions,  searching 
existing  data  soiut^es,  gathering  and 
maintaining  the  data,  needed,  and 
completing  and  reviewing  the  collection . 
of  information. 

Title:  Grants  for  Faculty  Training 
Projects  in  Geriatric  Medicine  and 
Dentistry. 

Description:  Recipients  of  grants  need 
to  collect  and  maintain  informatin  on 
quahfications  of  physicians  and  dentists 
receiving  faculfy  fellowships. 
Individuals  withdrawing  from  a  program 
must  be  notified  by  the  grantee  of  the 
disposition  of  refunded  tuition. 

Description  of  respondents:  Nonprofit 
institution,  individuals  or  households. 
*    Estimated  annual  reporting  and 
recordkeeping  burden: 


Section  Na 


57.4110(a)  (Reporting) 

57.4110(a)  (Recofdkeepms). 

57.4112(b)  (Oiadeaure) 

57.4115  (Reponhig) 


Annual 

numoerof 

respondents 


60 
IS 

'  • 
15 


Annual 

frequency 


Average  burden  per  responee 


ISminulea. 
1  hour 


ISminulet. 
4hourt 


AnniMl 
buniaM 


15 
IS 
1.S 
60 


We  received  no  public  comments  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  in  the 
proposed  rule. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs — 
education.  Grant  programs--health. 
Health  facilities,  Health  professions. 
Loan  programs — health.  Medical  and 
dental  schools.  Student  aid. 

Accordingly.  42  CFR  part  57  is 
amended  as  set  forth  below. 

Dated:  May  14, 1990. 
(Catalog  of  Federal  Domestic  Assistance,  No. 
13.156,  Grants  for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry) 
lames  p.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  August  27, 1990. 
Louis  W.  SuISvan, 
Secretary. 

PART  57-(mANT5  FOR 
CONSTRUCTION  OF  TEACHING 
FACILmES^  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

1. 42  CFR  part  57  part  is  amended  by 
adding  a  new  subpart  PP,  entitled. 
"Grants  for  Faculty  Training  Projects  bi 


Geriatric  Medicine  and  Dentistry"  to 
read  as  follows: 

Subpart  PP— Grants  for  FacuRy  Training 
Proiects  hi  Oertotrlc  Medlcin*  and  Dentistry 

57.4101  To  what  projects  do  these 
regulations  apply? 

57.4102  Definitions. 

57.4103  Who  is  eligible  to  apply  for  a  grant? 

57.4104  For  what  projects  may  grant  funds 
be  requested? 

57.4105  Project  requirements. 

57.4106  How  will  applications  he  evahiated? 

57.4107  How  long  does  grant  support  last? 
57.4106    What  financial  support  is  available .. 

tofelk>ws7 

57.4109  Who  is  eligible  for  financial 
assistance  as  a- fellow? 

57.4110  What  are  the  requirements  for 
fellowships  and  the  appointment  of 
fellows? 

57.4111  Duration  of  fellowshipe. 

57.4112  Termination  of  fellowships.' 

57.4113  For  what  porpoaes  may  grant  fonds 
be  spent? 

57.4114  What  additional  Department 
regulatiuu  anily  to  grantees? 

57.4115  What  other  audit  and  inspectian 
requirements  apply  to  grantees? 

57.4116  Additional  conditions. 

Subpart  PP— Grants  for  ftcutty 
Training  Profda  In  Gwlrtrlctledlclne 
and  Dai lUalry 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act.  56  Stet.  690, 67  Stat  631  (42 
UJS.C  216);  sec  7a9(b)  of  the  PHS  Act,  as 


amended  by  Pub.  L  10(^607. 102  Stat  3136- 
3138  (42  U.S.C  295g-e(b)). 

SS7.4101    Towhatproi«ctsdoth*M 
regulations  apply? 

These  regulations  apply  to  grants  to 
eligible  8chcM3ds  and  progcams  under .- . 
section  789(b)  of  die  Act  (42  U.S.C.  295g- 
9(b))  for  the  purpose  of  providing 
support  forprojects  to  train  physicians 
and  dentists  who  plan  to  teach  geriatric 
.medicine  or  geriatric  dentistry;  including 
traineeships,  and  fellowships  for 
participants  in  these  programs. 

{57.4102    DefMtiORt. 

Act  means  the  Public  Health  Service.    ■ 
Act  as  amended. 

Budget  period  meauM  the  interval  of 
time  (usually  12  months]  into  which  the 
project  period  is  divided  for  budgetary 
and  funding-purposes.    ' 

Council  means  the  National  Advistny 
Coimcil  on  Health  Professions 
Education  established  t>y  section  702  of 
die  Act. 

Elderly  means  a  population  with 
health  care  conditions  and  needs  which 
differ  significantly  from  those  of  younger 
people,  which  are  often  complicated  by 
the  physical,  behavioral,  and  social 
changes  associated  with  aging.  This 
would  include  all  persons  over  60.  but 
may  include  slightly  younger  peoj^e 
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who  are  subject  to  similar  physical  and/ 
or  mental  conditions. 

Extended  care  facility  means  a  health 
care  institution  or  distinct  part  of  an 
institution  that  furnishes,  in  lieu  of 
hospitalization,  room  and  board  and 
medically-perscribed  skilled  nursing 
care  or  rehabilitative  services  24  hours  a 
day  by  an  organized  medical  staff. 

Fellow  means  an  allopathic  physician, 
osteopathic  physician,  or  dentist 
participating  in  a  retaining  program  or 
fellowship  program  supported  by  a  grant 
under  section  789(b). 

Fellowship  program  means  a  1-  or  2- 
year  organized  training  effort  sponsored 
by  an  allopathic  or  osteopathic  medical 
school,  a  teaching  hospital,  or  a 
graduate  medical  education  program 
which  is  designed  to  provide  training 
for — 

(1)  Physicians  who  have  completed 
graduate  medical  education  program  in 
internal  medicine,  family  medicine 
(including  osteopathic  general  practice), 
psychiatry,  neurology,  gynecology,  or 
rehabilitation  medicine;  and 

(2)  Dentists  who  have  completed 
postdoctoral  dental  education  programs. 
The  minimal  acceptable  level  of 
postdoctoral  preparation  for  allopathic 
medical  primary  care  disciplines  is  3 
years  of  formal  training  or  board 
certification,  and,  for  dentists,  is 
completion  of  at  least  1  year  of  formal 
training  in  a  postdoctoral  dental 
education  program. 

Full-time  teaching  physician  means 
an  allopathic  or  osteopathic  physician 
who  is  a  faculty  member  of  the  grantee 
institution  and  who  is  engaged  in 
teaching,  research,  clinical,  and 
administrative  activities  normally 
performed  by  teaching  faculty  employed 
on  a  full-time  basis,  as  defined  by  the 
grantee  institution. 

Full-time  teaching  dentist  means  a 
dentist  who  is  a  faculty  member  and 
who  is  engaged  in  teaching,  research, 
clinical  and  administrative  activities 
normally  performed  by  teaching  faculty 
employed  on  a  full-time  basis,  as 
defined  by  the  institution.  The  dental 
faculty  member  does  not  have  to  be 
employed  by  the  grantee  institution  but 
can  be  dental  faculty  member  at  another 
institution  which  has  an  affiliation 
agreement  with  the  grantee  institution. 

Full-time  training  means  full-time 
training,  as  defined  by  the  grantee 
institution. 

Geriatric  dentistry  means  the 
provision  of  dental  care  for  elderly 
persons,  particularly  those  with  one  or 
more  chronic  or  debilitating,  physical  or 
mental  illnesses  with  associated 
medication  or  psychosocial  problems. 

Geriatric  medicine  means  the 
prevention,  diagnosis,  and  medical 


treatment  of  illness  and  disability  as 
required  by  the  needs  of  the  elderly. 

Graduate  medical  education  program 
means  a  program  sponsored  by  a  school 
of  medicine,  a  school  of  osteopathic 
medicine,  a  hospital,  or  a  public  or 
private  nonprofit  institution,  which: 

(1)  Offers  postgraduate  medical 
training  in  the  specialties  and 
subspecialties  of  medicine;  and 

(2)  has  been  accredited  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  or  the  American 
Osteopathic  Association  through  its 
Committee  on  Postdoctoral  Training. 

Grantee  means  an  entity  that  receives 
a  grant  and  assumes  legal  and  financial 
responsibility  both  for  the  awarded 
funds  and  for  the  performance  of  the 
grant-supported  activity. 

Longitudinal  care  means  the  provision 
of  medical  or  dental  care  to  the  same 
panel  of  elderly  patients  for  a  period  of 
at  least  9  months  in  each  year  of 
training. 

Part-time  teaching  dentist  means  a 
dentist  who  is  a  faculty  member  and 
who  is  engaged  in  teaching,  research, 
clinical,  and  administrative  activities 
normally  performed  by  teaching  faculty 
employed  on  a  part-time  basis,  as 
defined  by  the  institution.  The  dental 
faculty  member  does  not  have  to  be 
employed  by  the  grantee  institution  but 
can  be  a  dental  faculty  member  at 
another  institution  which  has  an 
affiliation  agreement  with  the  grantee 
institution. 

Postdoctoral  dental  education 
program  means  a  program  sponsored  by 
a  school  of  dentistry,  a  hospital,  or  a 
public  or  private  nonprofit  institution, 
which: 

(1)  Offers  postdoctoral  training  in  the 
specialties  of  dentistry,  advanced 
education  in  general  dentistry,  or  a 
dental  general  practice  residency;  and 

(2)  Has  been  accredited  by  the 
Commission  on  Dental  Accreditation. 

Primary  care  means  health  care 
which  may  be  initiated  by  the  patient  or 
the  provider,  or  both,  in  a  variety  of 
settings,  and  which  consists  of  a  broad 
range  of  personal  health  care  services 
including  promotion  and  maintenance  of 
health,  prevention  of  illness  and 
disability,  basic  care  during  acute  and 
chronic  phases  of  illness,  guidance  and 
counseling  of  individuals  and  families, 
and  referral  to  other  health  care 
providers  and  community  resources 
when  appropriate.  In  providing  the 
services: 

(1)  The  physical,  emotional,  social, 
and  economic  status  of  the  patient  is 
considered  in  the  context  of  his  or  her 
cultural  and  environmental  back  ground, 
including  the  family  and  community; 
and 


(2)  The  patient  is  provided  timely 
access  to  the  health  care  system. 

Project  means  all  activities,  including 
training  programs,  specified  or 
described  in  a  grant  application  as 
approved  for  funding. 

Project  director  means  an  individual 
designated  by  the  recipient  and 
approved  by  the  Secretary  to  direct  the 
project  being  supported  imder  section 
789(b). 

Project  period  means  the  total  time  for 
which  support  for  a  project  has  been 
approved,  including  any  extension 
thereof,  by  the  awarding  unit. 

Retraining  program  means  a  1-year 
program  of  full-time  individualized 
training  in  cUnical  geriatrics  and 
geriatric  research  for  physicians  who 
are  faculty  members  in  departments  of 
internal  medicine,  family  medicine 
(including  osteopathic  general  practice), 
gynecology,  geriatrics,  or  psychiatry  at 
schools  of  medicine  and  osteopathic 
medicine,  and  dentists  who  are  faculty 
members  at  schools  of  dentistry  or  at 
hospital  departments  of  dentistry. 

School  of  medicine  or  school  of 
osteopathic  medicine  means  a  public  or 
private  nonprofit  school  which  provides 
training  leading,  respectively,  to  a 
degree  of  doctor  of  medicine  or  a  degree 
of  doctor  of  osteopathic  medicine,  and 
which  is  accredited  as  provided  in 
section  701(5)  of  the  Act. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services,  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

State  means,  in  addition  to  the  several 
States,  the  District  of  Columbia,  the 
.  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

Teaching  hospital  means  a  public  or 
private  nonprofit  hospital  which  is: 

(1)  Accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  or  the  American  Osteopathic 
Association;  and 

(2)  Operates  at  least  one  postdoctoral 
training  program  which  is  fully  or 
provisionally  accredited  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  or  approved  by  the 
American  Osteopathic  Association. 

§57.4103    Wtiotocliglbtotoapplyfora 
grant? 

Public  or  private  nonprofit  schools  of 
medicine,  schools  of  osteopathic 


medicine,  teaching  hospitals,  and 
graduate  medical  education  programs 
located  in  a  State  are  eligible  to  apply 
for  a  grant  under  this  subpart.  Each 
eligible  applicant  desiring  a  grant  under 
this  subpart  shall  submit  an  application 
in  the  form  and  at  such  time  as  the 
Secretary  may  prescribe.' 

§  57.4104   For  what  pro]ect8  may  grant 
funds  b«  raquastad? 

Each  eligible  applicant  must  propose  a 
fellowship  program  or  a  retaining 
program. 

§  57.4105    Project  requirements. 

A  project  supported  under  this 
subpart  must  be  conducted  in 
accordance  with  the  following 
requirements: 

(a)  The  project  must  have  a  project 
director  w^o  is  employed  full  time  by 
the  grantee  institution; 

(b)  Projects  must  have  an  appropriate 
administrative  and  organizational  plan, 
and  adequate  faculty,  physical,  and 
administrative  resources  for  the 
achievement  of  stated  objectives; 

(c)  Projects  must  systematically 
evaluate  the  training  program,  including 
the  performance  and  competence  of 
trainees  and  faculty,  the  administration 
of  the  program,  and  the  degree  to  which 
program  and  educational  objectives  are 
met; 

(d)  The  project  must  be  under  the 
programmatic  control  of  a  graduate 
medical  education  program  in  internal 
medicine  or  family  medicine  (including 
osteopathic  general  practice)  or  in  a 
department  of  geriatrics  in  existence  as 
of  December  1, 1987; 

(e)  The  project  must  be  staffed  by  at 
least  two  physicians  in  full-time 
teaching  positions  who  have  experience 
or  training  in  geriatric  medicine  and  be 
staffed,  or  enter  into  an  agreement  with 
an  institution  staffed,  by  at  least  one 
dentist  who  is  employed  in  a  full-  or 
part-time  teaching  position  and  has 
experienoe  or  training  in  geriatrics; 

(f)  The  project  must  provide  fellows 
with  exposure  to  a  diverse  population  of 
elderly  individuals.  The  population  must 
include: 

(1)  Elderly  in  various  levels  of 
wellness  from  fully  independent  and 
well,  to  patients  confined  to  bed  with 
serious  illness:  and 

(2)  Elderly  from  a  range  of 
socioeconomic,  racial  and  ethnic 
backgrounds; 

(g)  The  project  must  provide  medical 
and  dental  training  experiences  in: 

■  AppliriHons  and  instructions  (PHS  Form  6025- 
1.  0MB  s  (M15-0060I  may  be  obtained  from  the 
Grants  Manefjement  Officer.  Bureau  of  Health 
Professions,  Parldawn  Building,  S600  Fishers  Lane. 
Rnckville.  Miiryliind  20857 


(1)  An  ambulatory  care  setting; 

(2)  An  inpatient  service;  and 

(3)  An  extended  care  faciUty, 

During  the  course  of  the  training,  each 
fellow  must  receive  experience  in 
primary  care,  consultation,  and 
longitudinal  care; 

(h)  Fellowship  programs  must  have  a 
curriculum  which  includes  training  in 
clinical  geriatrics,  teaching  skills, 
administrative  skills,  and  research  skills 
for  physicians  and  dentists; 

(i)  Retraining  programs  must  provide  1 
year  of  full-time  training  suited  to  the 
individual  needs  of  each  fellow.  To 
assure  that  the  needs  of  all  fellows  can 
be  met,  each  retraining  programs  must 
have  the  resources  available  to  provide 
cUnical,  research,  administrative,  and 
teacher-training  experience;  and 

(j)  Effective  in  the  second  yeeir  of 
grant  support,  a  minimum  of  three 
entering  fellows,  including  at  least  one 
physician  and  one  dentist,  must  be 
enrolled  in  each  training  program  for 
which  grant  support  is  received. 

§57.4106    How  ivlll  applications  be 
evaluated? 

(a)  After  consultation  with  the 
National  Advisory  Council  on  Health 
Professions  Education  established  by 
section  702  of  the  Act,  the  Secretary  will 
approve  projects  which  best  promoted 
the  purposes  of  section  789(b)  of  the  Act. 
The  Secretary  will  consider,  among 
other  factors: 

(1)  The  extent  to  which  the  proposed 
training  program  will  prepare  physicians 
and  dentists  to  perform  the  research, 
teaching,  administrative  and  clinical 
duties  of  a  faculty  member  specializing 
in  geriatrics; 

(2)  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  §  57.4105; 

(3)  The  administrative,  management 
and  resource  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner; 

(4)  The  potential  for  the  applicant  to 
continue  the  program  without  Federal 
support  after  completion  of  the 
requested  project  period;  and 

(5)  The  extent  to  which  the  project 
will  increase  the  number  of  geriatric 
fellowship  and  retraining  positions 
available  for  individuals  who  want  to 
prepare  for  academic  careers  in  geriatric 
medicine  and  dentistry. 

(b)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 


§  57.4107    How  long  does  grant  support 
last? 

(a)  The  notice  of  grant  award  specifies 
the  length  of  time  the  Secretary  intends 
to  support  the  project  without  requiring 
the  project  to  recompete  for  funds.  This 
period,  called  the  project  period,  will  not 
exceed  3  years. 

(b)  Generally,  the  grant  will  initially 
be  fiinded  for  1  year,  and  subsequent 
continuation  awards  will  also  be  for  1 
year  at  a  time.  Decisions  regarding 
continuation  awards  and  the  funding 
levels  of  these  awards  will  be  made 
after  consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices,  existence  of  legislative 
authority,  and  the  availability  of  funds. 
In  all  cases,  continuation  awards  require 
a  determination  by  the  Secretary  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application.  For  continuation 
support,  grantees  must  make  separate 
application  at  such  time  and  in  such  a 
form  as  the  Secretary  may  prescibe. 

§57.4108    What  financial  support  Is 
availat>ie  to  fellows? 

Expenditures  from  funds  are  limited  to: 

(a)  Tuition  and  fees,  in  accordance 
with  the  established  rates  of  the 
institution,  except  as  limited  by  the 
Secretary; 

(b)  Stipend  support,  in  accordance 
with  established  Public  Health  Service 
postdoctoral  stipend  levels;  and 

(c)  Travel  to  field  training  if  the  site  is 
beyond  a  reasonable  commuting 
distance  and  requires  the  fellow  to 
estabUsh  a  temporary  new  residence. 
However,  fellowship  funds  may  not  be 
used  for  daily  commuting  from  the  new 
place  of  residence  to  the  field  training 
headquarters. 

§57.4109    Who  is  eligible  for  financial 
assistance  as  a  fetkm?  ^ 

To  be  eligible  for  a  fellowship  an 
individual  must: 

(a)  Be  a  resident  of  the  United  States 
and  either  a  citizen  or  national  of  the 
United  States,  an  alien  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Trust  Territory 
of  the  Pacific  Islands  (TTPI)  (consisting 
of  the  Republic  of  Palau),  or  a  citizen  of 
the  Repubhc  of  the  Marshall  Islands  or 
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the  Federated  States  of  MkaoneBta  0xith 
formoly  part  of  tlie  TTPI): 

(bj  Bea  physaciaa  or  a  dentist 
eBixJled  in  a  "feBomlup  pvogiaiB"  ore 
"rettaintng  praigraB"  as  diefiaed  in 
§57^410%  and 

(^  Not  be  leoeiyi^  coqcuiteDt 
support  for  the  same  training  bom 
another  Federal  educatioa  award  wliich 
pro^des  a  stipend  or  otherwise 
duplicates  fina»rfnl  provisions  except 
education  benefits  under  the  Veteran's 
ReadQustment  Benefits  Act,  and  loans 
from  Federd  sources. 


f574l1t 


(a)  The  pwitee  mast  complete  a 
statement  wMdi  documents  the 
appuhilment  of  eadi  Cdlow.  To  complete 
dus  statement  me  grantee  must  reqtnre 
the  provision  of  iirformadaa  and 
documentatioo  of  digibility  by  eadi 
fettow.  Hk  ststioBf  nt  of  appointaaent 
must  be  ccsmilffcd  by  die  beginning  of 
the  training  p«od  or  as  sooa  tikemafter 
as  poaoibie  M  the  fcltow  receives  notioe 
of  his  or  her  fcikiwidp  appointment 
after  die  tiahiiag  period  has  begun.  T^ 
slateBeaft  of  appoiolaKnt  BMStinciade 
infanMtiM  to  dooameid  dw  eligMtity 
of  the  fellow  and  certify  diat  diere  wifl 
be  ooopliance  with  all  applicable  PuUk 
Health  Service  tenns  and  conditions 
govennng  Ike  appointmenL  The  program 
director  must  sign  the  statement  on 
behalf  of  the  graates.  and  die  feflow 
must  sign  M  Ihiis  certifying  the 
statemeais  are  trae  ad  oonpfete.  Hie 
original  copy  of  the  statement  anst  be 
retained  by  the  grantee  to  be  avadabie 
for  program  review  and  financial  audit. 
A  copy  ^all  be  provided  to  Ibe  fellow 
for  his  or  her  reoards. 

(b)  The  ^aatee  auy  not  require 
feUows  to  peiionn  work  whidi  is  not  an 
integral  put  of  the  geriatric  trainiag 
program,  or  to  perfona  services  which 
detract  from  or  prokuig  their  trainiqg. 

(Anvaved  by  Aa  Office  of  Muiagemenl  sod 
Budset  ander  oamid  nwaber  oeifr-0132) 


fS7j«111    DurattonoffaNowshipe. 

An  appointment  to  a  fellowship  may 
be  made  for  a  period  not  to  exceed  12 
months.  Fdhnvafaip  assistance  for 
participants  in  a  1-year  fellowship 
pra^ama  aad  retraining  pro^'ams  is 
limtted  to  12  noiths.  Participants  in  Z- 
year  fellowship  praipams  aiay  receive  a 
second  IZ^noath  ^^Kwitraent  for  a  total 
period  of  24  months. 


SS7.4112   Tornlnanoaofi 

(a)  The  grantee  mast  terminate  a 
fellowship: 
(1)  Upon  reqoest  of  the  fellow: 


(2)  If  the  fellow  withdraws  from  Ab 
grantee  institution;  or 

(3)  If  the  grantee  determines  that 
(i)  The  fellow  is  bo  longer  an  active 

participant  in  the  training  program;  or 
(ii)  The  fellow  is  not  eligible  or  able  to 

continue  in  accordance  with  its 

standards  and  practices. 
(b)  Ilie^aaiee  BMist  deposit  any 

Federal  pottioa  of  the  tuitioD  refumi 

owed  to  a  fellow  into  the  grant  acooiffit 

and  provide  written  notice  to  the  fellow 

that  it  i»  doiog  to. 

(Approved  bjr  the  Office  of  Management  and 
Budget  under  oontrri  nnnber  oeiS-0132) 

SS7.4I13  fre*Mipmpoass  awy pent 
funds  bo  epont7 

(a)  Agrmlee  shall  only  q>end  fends  it 
receives  under  this  subpart  according  to 
the  approved  application  and  iMidget. 
the  audunizing  legUation.  terns  and 
conditions  of  die  grant  award, 
applicable  cost  principles  ^Mctfied  in 
subpart  Q  of  45  CFR  part  74,  and  diis 
subpart. 

(b)  Grantees  may  not  spend  grant 
funds  for  sectarian  instruction  or  for  any 
religious  purpose. 

[ci  Any  balance  of  federally-obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  ferward  to  the  next 
budget  period  for  use  a»  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  duriqg  a 
budget  period,  it  becomes  apparent  to 
die  Secretary  that  die  qm^'Tit  of  Fed^al 
funds  awarded  and  availaUe  to  the 
grantee  for  that  period,  including  may 
ll^^^^ll^gatf»H  balance  cairied  forward 
from  prior  periods,  exceeds  the  grantee's 
needs  for  the  period,  the  Secretary  may 
adjust  the  <<"»""»»*«  awarded  by 
wididrawing  the  excess.  A  buii^t 
period  is  an  interval  of  time  (usually  12 
mondis)  into  whidi  the  project  period  is 
divided  for  funding  and  reporting 
purposes. 

9Sr4f14   WkataddMonalDepartmoiit 
riogmaaoor 


Several  other  regulations  apply  to 
grants  under  this  siApart.  These  include, 
but  are  not  finrited  to: 

42  CFR  part  £a  subpart  D— Public  Heallfa 

Service  grant  appeals  procedure 
45  CFR  part  16— J>rocedure>  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  part  46— Protection  of  human  uibiects 
45  CFR  pvrt  74— AdminiBtration  of  grants 
45  CFR  part  75— informal  fftni  appeals 

proceoores 
45  Cnt  portTS— GorenHBeitfwide  Debanaent 
and  Sospcnsioa  tnunptvcMivHiunl)  and 
Gummautlwide  Maqmnaatt  far  Drog- 
Free  Workplace  (Grants 


45  CFR  part  8*— Naadiscriaiaatioa  louier 
prc^rsBis  XBCdviag  federal  assiotasne 
fhroHgh  dw  df^partment  of  Hedth  and 
Hmnan  Services  effectuation  of  title  VI 
of  the  Civil  Rj^ts  Act  of  1964 

45  GFR  part  01    PiacULS  snd  piocedore  ior 
ttewtags  wider  part  80  of  Uiis  titie 

45  CFR  pat  n-Aegdatisn  for  dw 
administrattoa  aad  SBforoement  at 
sections  799A  and  845  of  the  Public 
HeaMiSernoesArt* 

45  CFR  part  84 — Nondiscrimination  on  llie 
bco^  of  handicap  in  pragraou  and 
actirities  receiviag  tr  benefiting  &on 
Federal  financial  assistance 

45  CFR  part  8&-^ondi8crimination  on  the 
basis  af  sex  in  ednrnlioB  prograau  aad 
activities  leoeiviag  or  benefiting  bom 
Federal  fiaaadal  assistance 

45  CFR  part  Sl^Noadiscriaiiiiation  on  the 
basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

45  CFR  pert  M— New  restrictions  on  li^ibying 

iS7^11S    tMlOt 


Each  gf"*""  must,  ia  addition  to  the 
requireownts  of  45  CFR  part  74,  meet  the 
requirements  of  section  705  of  the  Act. 
concenmig  aadit  and  inspection. 

{ApfRoved  by  the  Office  of  Management  and 
Budget  under  cootrol  mnnber  1B1S-0132) 

The  Secretary  may  nqwse  additional 
conditions  on  any  grant  award  before  or 
at  the  tisse  of  any  award  if  he  or  she 
determines  &at  dtese  conditions  are 
necessary  (o  assoe  or  protect  the 
advancement  of  die  approved  activity, 
the  mlerest  of  die  pulAic  health,  or  die 
conservation  off  grant  fonds. 

[FR  Doc.  9»-21283  Filed  0-11-eQ:  8:45  am] 


FEDERAL  COyUUMCATIONS 

comussiON 

47CFRfttft73 

[MM  Dod^Otlia  B»-51^  im-6964] 

Radio  Broadcasting  Services;  Rutland, 
VT 

AOENCV:  Federal  CommiBdcations 

ACWOWiFmalrale. 

summary:  Tliis  dociunent.  at  the  request 
of  Ed  wafd  &  and  Carol  K.  Pickett 
substitutes  Channel  233C3  for  Channel 
233A  at  Ridland.  Vermont  and  modifies 
die  Ucenae  for  Siadon  IVKLZ  (FM)  to 


Act 
TSSkyMWcLnrO^ 

A0l 
MS^MbtKtMv04- 


specify  operation  on  the  higher  powered 
(mannel.  See  54  FR  49780,  December  1, 
1989.  Channel  233C3  can  be  allotted  to 
RuUand  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.2  kilometers  (11.9  miles) 
north  to  avoid  a  short-spacing  to  Station 
WMXR,  Channel  230A,  Woodstock, 
Vermont,  WNYV,  Channel  231A, 
Whitehall,  New  York,  WHGC  Channel 
232A,  Bennington,  Vermont,  WZOU, 
Channel  233B,  Boston,  Massachusetts, 
WRAV,  Channel  233A,  Ravena,  NY,  die 
construcdoh  permit  on  Charmel  234A  at 
Lake  Luzerne,  New  York,  and  pending 
applications  for  Chaimel  287C2  at 
Killinton,  Vermont.  The  coordinates  for 
Channel  233C3  at  Rutland  are  North 
Latitude  43-46-42  and  West  Longitude 
72-55-49.  Canadian  concurrence  has 


been  received  With  this  action,  this 
proceeding  is  terminated 

EFPCCnvE  date:  October  22, 1990. 

FOR  niRTHER  INFORMATION  CONTACT: 
Andrew  I.  Rhodes,  (202)  634-6530. 

SUFFLBMBNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-518, 
adopted  August  21, 1990,  and  released 
September  5, 1990.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Sta-eet  NW., 
Washii^on,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

PART73-[AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

{73.202   [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments,  is  amended  under  Vermont, 
by  removing  Chaimel  233A  and  adding 
Channel  233C3  at  Rudand. 

Federal  Communications  Commission. 

Kadilaen  B.  Levilx, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  90-21356  Filed  9-11-00;  8:45  am] 
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Proposed  Rules 


Federal  Re^aktr 

VoL  SS.  Mo.  177 

Wednesday.  SeptwAer  12.  IflBO 


This  secnon  of  Im  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  Ibsuwm  of  mtos  «td 
reguMions.  The  purpose  of  these  notices 
is  to  give  interested  penons  sn 

flMidae  prior  to  the  adoptioa  of  Itw  final 
nies. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admifdstration 

14CFRPart71 

(AkspMC  Dodwl  Na  90nAAL-7] 

Proposed  Amendment  to  Anchorage, 
King  Salmon,  Point  Barrow,  Kotzelxie, 
and  Nome  Transition  Areas;  AK 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


f.  This  notice  proposes  to  revise 
and  extend  the  transition  areas  for  the 
following  locations  in  the  State  of 
Alaska:  Anchorage.  King  Salmon,  Point 
Barrow,  Kotzebue,  and  Nome.  With  the 
addition  of  several  new  radar  sites  in 
the  State  of  Alaska,  the  Anchorage  Air 
Route  Traffic  Control  Center  (ARTCC) 
proposes  to  provide  additional 
controlled  airspace  for  the  vectoring  of 
arriving  and  departing  instrument  flight 
rules  (IFR)  aircraft  This  action  would 
increase  safety  and  reduce  controller 
workload. 

OATIS:  Comments  must  be  received  on 
or  before  October  22, 1990. 
AOORCSSEt:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AAL-SOa  Docket  No. 
90-AAL-7,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
S  pjB.  The  FAA  Rules  Docket  is  located 
ki  the  Office  of  the  Chief  Counsel,  room 
018, 800  Independence  Avenue,  SW.. 
Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

MN  RNITMn  INFONMATION  CONTACT: 
Alton  D.  Scott  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 


and  lYocadHes  Sernce,  Federal 
AviaitoB  AJmiiiisttation.  800 
Indepeadence  Avenue.  SW^ 
Waalui«ton.  DC  20S91-.  telephone:  (202) 
267-«2S2. 


'ANV  wpdmmtion: 
Commrals  loiitad 

Jnlereated  parties  are  invited  to 
parddpate  in  tUs  proposed  rulemaking 
by  sahmtting  sadi  written  data,  views, 
or  atgiiiinls  as  thef  may  desire. 
Comments  dial  provide  tiie  fiactual  basis 
SiVP'i'tinS  t^  views  and  suggestions 
presented  are  particularly  helpful  ia 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AAL-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  conunents  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  FAA  is  amaiderisg  an 
amendment  to  part  71  of  tlw  Federal 
Avialiaa  Relations  (14  CF8  part  71)  to 
establisli  additional  oonlroDed  airspace 
around  major  terminal  and  o&airway 
areas  in  the  western  part  of  Alaska.  The 
ability  to  provide  radar  separation 
service  over  much  of  the  Anchorage 
ARTCC's  airspace  Is  limited  by  the  lack 
of  oontroQed  aitspsoe.  The  existing 
transitioa  areas  in  the  western  part  of 
the  airspace  coataias  only  the  IFR  non- 
radar  routes  and  departure  paths.  The 
FAA  increased  the  number  of  radar  sites 
in  Achorage  ARTCC's  airspace  fi-om  7  to 
15  sites.  The  additional  radar  sites  and 
controlled  airspace  improve  radar 
service  and  efficiency  in  western  Alaska 
by  using  off-airway  areas  for  radar 
services.  This  action  would  enhance  the 
safefy  of  aircraft  conducting  flight  under 
IFR.  Section  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6F  dated 
January  2. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibilify  Act 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicabilify  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service. 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 


Article  12  of,  and  Annex  11  to.  the 
Convention  on  faitemational  Civil 
Aviation,  whidi  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  ttie  safe,  orderty,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  diat  civil  aircraft 
operations  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safiety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibilify  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  dvil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment   . 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  die  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.Sn.  1348(8).  1354(a).  1510: 
ExecuHve  Order  10854;  49  U.S.C  106(g)  (Rev. 
Pub.  U  87-448.  j^uaiy  12. 19S3):  14  CFR 
UM. 


t 


97L181    U 

2.  i  71.181  ia  amended  as  follows: 


Anchocags.  AK  [Ravissd] 

lliat  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  IS-mile 
radius  of  the  Anchorage  International  Airport 
(lat.  6110'29"N.,  long  148rS8'38"W.):  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  an  SS-mite  radius  of 
the  Anchorage  VC»t  (lat  ei*Oet»"N.,  k»g. 
150°12'ie  "W.),  and  within  a  142-Bile  radius  of 
tite  Anchorage  VOR  extuidiog  cktcktviM 
from  tbe  185°  radial  to  the  278*  radial, 
excluding  the  Homer,  AK,  and  King  Salmon, 
AK,  Transition  Areas;  that  airspace 
extending  above  8,000  feet  MSL  within  a  172- 
mile  radius  of  the  Anchorage  VOR  extending 
from  the  090*  radial  clockwise  to  the  185* 
radial,  excluding  the  portioas  within  Federal 
airways,  the  Middleton  Island.  AK;  Johnstone 
Point  AK  Cordova.  AK:  and  the  Valdez,  AK, 
Transition  Areas;  and  that  airspace 
extending  above  14,500  feet  MSL  vrithin  a 
172-mile  radius  of  the  Anchorage  VOR 
extending  from  the  185*  radial  clodcwise  to 
the  080*  radial,  excluding  portions  within  the 
Continental  Control  Area,  Federal  airways, 
and  the  King  Salmon.  AK,  Transition  Area. 

King  Salmon,  AK  ptevised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  B5-mile 
radius  of  the  King  Salmon.  AK.  Airport  (lat 
58°40'39"N.,  long.  156°38'48"W.):  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  witiiin  the  area  bounded  by  a  Hne 
beginning  at  lat.  58°00'00"N.,  long. 
156°40'00"W.;  to  lat  StTaffOmi^  long. 
iao°45'00"W.:  to  lat.  S9*40'00"N..  long. 
ie0*25'00"W.;  to  lat  60*27'00"N,  long. 
153*55'00"W.;  to  lat.  59*15'00"N..  long 
152*35'00"W.;  to  lat.  68*O6'0O"N.,  long 
156°00'00"W.,  to  lat.  SB'OOtWN..  kmg. 
156*25'00"W.:  to  point  of  beginning.  exclutMng 
the  Dillingham,  AK;  Togiak,  AK;  and  Ihamna, 
AK  Transition  Areas;  and  that  airspace 
extending  upward  from  14.500  feet  MSL 
within  a  172-mile  radius  of  the  King  Salmon 
VORTAC  (lat.  58*43*31"N„  long 
lSe*45'00"W.),  excluding  the  portions  within 
the  Continental  Control  Area.  Federal 
airways.  Control  1234,  and  the  Norton  Sound. 
Ak,  Additional  Control  Area. 

Point  Barrow,  AK  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Barrow  VORTAC  (lat. 
71*16'26"N..  long.  156°47'05  "W.),  extending 
clockwise  from  the  101*  radial  to  tl>e  215' 
radial:  and  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  within  a  32- 
mile  radius  of  the  Barrow  VORTAC 
extending  clockwise  from  the  240*  radial  to 
the  101*  radial,  within  an  SS-mile  radius  of 
the  Barrow  VORTAC  extending  ckidcvnse 
from  the  101°  radial  to  the  240*  radial 
excluding  portions  within  tbe  Federal 
airways. 

Kotiebua.  AK  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  19-mile  radius 
of  the  Kotzebue  VOR  (lat  eO'SS'llTl..  long 
182*32'14"W.);  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  a  46-mile  radius  of  the  Kotzebue  VOR. 
within  46  miles  each  side  of  the  Kotzebue 


VOR  103°  radial  extending  from  the  46-mile 
radius  to  a  point  81  miles  east  of  the 
Kotzebue  VOR;  and  that  airspace  extending 
upward  from  7.500  feet  MSL  writbin  84  miles 
of  the  Kotzebue  VOR  103'  radial  extending 
from  a  point  81  miles  east  of  the  Kotzebwe 
VOR  to  111  miies  southeast  of  the  Kotxebuc 
VOR.  excluding  the  portions  within  tba 
Selawilc  AK.  Transition  Area  and  Federal 
airways. 

Nome,  AK  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  swface  within  a  2B-mile  radius 
of  the  Nome  VCMTTAC  (lat.  M*2Sroe"N..  kiog 
105°15'02"W.).  extending  clockwise  from  the 
277'  radial  to  the  313*  radial,  and  within  a  U- 
mile  radius  of  the  Nome  VORTAC  extending 
clockwise  from  the  313°  radial  to  the  134* 
radial;  and  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  within  48 
miles  of  the  Nome  VORTAC,  and  within  48 
miles  each  side  of  the  Nome  VORTAC  092* 
radial  extending  from  tbe  4e-mile  radius  to  98 
miles  east  of  the  VORTAC  exdudtng  tbe 
portions  within  the  Moses  Pooit  AK. 
Transition  Area  and  Federal  airways. 

Issued  in  Washington.  DC  on  Septe^wr  S, 

199a 

leiry  W.  Ball. 

Acting  Manager,  Ainpace-Rule$  and 

Aeronautical  Information  Division. 

[FR  Doc.  90-21388  Filed  9-11-90;  8:45  am) 

BNJJiM  CODE  4t1»-tS-« 


FEDERAL  TRADE  COMMISSION 

16CFRPart228 

Tire  Advertising  and  Labeing  Quidea 

agency:  Federal  Trade  Commission. 
achon:  Proposed  amendment  of  tbe  tire 
advertising  and  labeling  guides. 

SUMWUirr:  Hie  Federal  Trade 
Commission  aimotinces  that  it  is  seeking 
comment  on  a  proposed  amendment  to 
S  228.9  of  the  guides.  The  proposed 
amendment  would  delete  the  third 
sentence  of  that  section,  which  requires 
sellers  to  designate  retreaded  tires  as 
"retoeads"  or  "reh-eaded."  Witii  die 
deletitHi,  sellers  would  have  fewer 
restrictions  on  how  to  advertise  their 
tires,  so  long  as  the  advertisements 
clearly  and  conspicuously  disclose  that 
the  retreaded  tires  are  not  new. 

DATES:  Written  comments  must  be 
received  on  or  before  November  13, 
199a 

A0DMESSE8:  Written  comments  should 
be  submitted  to  Elaine  D.  Kolish, 
Assistant  Director.  Division  of 
Enforcement  Federal  Trade 
Commission.  Washington.  DC  2Q680. 

ran  RiiiTMER  mromiATiON  contact: 
Elaine  D.  Kolish,  Assistant  Director. 


U 
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Division  of  Enforcement  Federal  Trade 

Commission.  Washington,  DC  20580. 

(202-320-3042). 

SUPPLEMENTARY  INFOmiATION:  The 

American  Retreaders'  Association,  In& 
(ARA)  and  the  Tread  Rubber 
Manufacturers  Group  (TRMG)  jointly 
petitioned  the  Commission  on  August  18, 
1988  to  revise  i  228.9  (Guide  9)  of  the 
Tire  Advertising  and  Labeling  Guides 
(Tire  Guides).  18  CFR  part  22&> 
Specifically,  the  petition  sought  revision 
of  Guide  9  to  permit  use  of  the  term 
"remanufactured"  when  describing 
retreaded  tires.  ARA  and  TRMG 
contend  that  the  proposed  change  is 
necessary  "to  more  accurately  reflect 
the  positive  changes  which  have  taken 
place  in  this  industry."  The  petitioners 
further  contended  that  the  term 
"retreaded"  is  too  narrow  a  term  to 
describe  one  of  many  processes  used  in 
the  industry.  Under  Uie  petitioners' 
proposal,  the  term  "remanufactured" 
could  be  used  generically  to  describe 
various  processes  such  as  top  capping, 
sholder-to-shoulder  retreading  or  bead- 
to-bead  retreading. 

The  National  Tire  Dealers  & 
Retreaders  Association.  Inc.  (NTDRA) 
advised  the  Commission  that  it  believes 
the  term  "remanufactured"  may  be 
confusing  and  possibly  misleading  to 
consumers.  It  therefore  opposed 
modification  of  Guide  9.  NTDRA  also 
stated  that  no  change  should  be  made 
without  a  public  proceeding.  It  also 
stated  that  if  Guide  9  were  to  be 
reviewed  pubUcly,  all  parts  of  the  Tire 
Guides  should  be  reviewed. 

The  Commission  has  considered  the 
petitioners  request  and  the  letter 
NTDRA  submitted  and  determined  to 
solicit  comment  on  a  proposed 
amendment  to  Guide  9.  Specifically,  the 
Commission  seeks  comment  on  whether 
the  last  sentence  of  Guide  9  should  be 
deleted.  The  Commission  is  proposing 
this  change  because  the  intent  of  Guide 
9  is  to  prevent  sellers  from  misleading 
consumers  into  believing  that  the  seller 
is  offering  new  tires  when  the  tires  are 
in  fact  used.  The  Commission  believes 
that  the  use  of  terms  other  than 
"retread"  or  "retreaded"  to  satisfy  the 
intent  of  Guide  9  is  not  necessarily 
deceptive. 

Under  the  petitioners'  proposal, 
retreads  could  be  designated  either 
"retreaded"  or  "remanufactured." 


'  Section  228.9  ilatet:  Advetlisements  of  used  or 
retreaded  products  ihould  clearly  and 
conspicuously  disclose  that  same  are  not  new 
products.  Unexplained  terms,  such  as  "New  Tread." 
"NuTread"  and  "Snow  Tread"  as  descriptive  of 
such  tires  do  not  constitute  adequate  disclosure  that 
tires  so  described  are  not  new.  All  such  tires  should 
be  clearly  designated  as  "retreads"  or  "retreadad." 
■Guide  9| 


Another  alternative  would  be  to  expand 
the  list  of  "mandatory"  terminology  in 
the  last  sentence  of  Guide  9.  to  include, 
for  example,  not  only  "remanufactured" 
but  also  such  terms  as  "recapped"or 
"remolded."  However,  the  Commission 
believes  that  it  would  be  preferable  to 
delete  the  last  sentence  of  Guide  9 
because  this  amendment  allows  sellers 
the  flexibility  to  use  any  terms  that 
"clearly  and  conspicuously  disclose  that 
[their  tires]  are  not  new  products." 

Because  guides  are  merely 
interpretative  statements,  the 
Commission  is  not  required  to  give  the 
public  an  opportunity  to  participate  in 
proceedings  to  amend  them.  However, 
the  Commission's  poUcy,  as  expressed 
in  the  Commission's  Operating  Manual, 
is  generally  to  obtain  public  comment  on 
the  promulgation  of  an  industry  guide.* 
Accordingly,  consistent  with  this  policy, 
the  Commission  solicits  written 
comment  from  interested  parties  on 
whether  to  delete  the  last  sentence  of 
Guide  9.  Comment  should  be  limited  to 
that  issue. 

List  of  Subjects  in  16  CFR  Part  228 

Advertising,  Motor  vehicles.  Tires, 
Trade  practices. 

PART  228-{AMENDED] 

The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  Sees.  5,  B,  38  Stat  719,  as 
amended.  721;  15  U.S.C.  45, 46. 

By  direction  of  the  Commission. 
Donald  S.  Claik, 
Secretary. 
[FR  Doc.  90-21378  Filed  9-11-00;  8:45  am] 

MLUNQ  COOC  STSO-OI-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
RIN096O-AC45 
(Regulation*  Na  4] 

Fadaral  OM-Aga.  Survivors,  and 
DiaabWty  Insurance;  Extension  of 
Social  Security  Coverage  to  Certain 
Worliers;  Medicare  Only  Coverage  of 
Certain  State  and  IdOcal  Government 
Employees;  Medicare  Qualified 
Government  Employment 

AQENCV:  Social  Security  Administration, 

HHS. 

action:  Notice  of  proposed  rulemaking. 


*  See  chapter  8JA4  of  the  FTC  Operating 
Manual. 


summary:  We  propose  to  review  several 
rules  in  Subpart  K— Employment, 
Wages,  Self-Employment,  and  Self- 
Employment  income — of  part  404  of  titie 
20  of  the  Code  of  Federal  Regulations. 
These  revisions  reflect  statutory 
enactments  that — 

1.  Extend  Social  Security  coverage  to 
certain  work  situations: 

2.  Determine  the  taxable  year  in 
which  income  paid  a  director  of  a 
corporation  is  considered  received  for 
Social  Security  purposes:  and 

3.  Extend  Medicare  coverage  to 
certain  employees  of  States  and  their 
local  governments. 

We  are  also  proposing  to  amend 
certain  regulatory  provisions  of  part  404, 
Subpart  E — ^Deductions;  Reductions;  and 
Nonpayment  of  Benefits — to  reflect  the 
manner  in  which  these  statutory 
enactments  affect  the  annual  earnings 
test. 

DATES:  To  be  sure  your  comments  are 
considered  we  must  receive  them  no 
later  than  November  13, 1990. 

ADORESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Sectirity, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Btiilding,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

RM  FURTHER  INFORMATION  CONTACT: 

LV  Dudar,  Legal  Assistant,  Office  of 
Regulations,  Social  Security 
Administration  6401  Sectuity  Boulevard, 
Baltimore,  MD  21235,  (301)  965-1795. 
SUPPLEMENTARY  INFORMATION: 
Extension  of  Sodal  Security  Coverage 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA)—Public  Law  100- 
203 — contains  several  provisions 
extending  and  revising  Social  Security 
coverage  to  certain  workers.  An  OBRA 
provision  concerning  coverage  of 
agricultural  work  was  subsequently 
amended  by  a  provision  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(TAMRA>-^>ublic  Uw  100-647.  The 
amendments  to  the  rules  to  reflect  these 
statutory  provisions  are  as  follows: 

Section  404.1015   Family  Services 

Based  on  section  210(a)(3)(A)  of  Social 
Security  Act  (die  Act),  as  amended  by 
section  9005  of  OBRA.  we  are  proposing 
to  amend  S  404.1015  to  make  the 


coverage  exclusion  that  is  now 
applicable  to  a  child  under  age  21  who  is 
an  employee  of  his  or  her  parent(s) 
apply  when  the  child  is  under  are  18. 
However,  this  section,  a»  amended, 
provides  that  we  continue  to  exclude 
from  coverage  the  noniMtsiness  work  or 
domestic  service  a  child  may  perform  as 
an  employee  of  his  or  her  parent(8)  if  the 
child  is  age  16  through  2a  At  age  21.  any 
work  a  child  performs  for  his  or  her 
parent(s)  is  covered. 

Based  on  section  210(aK3)  of  the  Act 
as  amended  by  section  9004  of  OBRA. 
we  are  proposing  to  delete  a  paragraph 
of  S  404.1015  and  to  amend  two  other 
paragraphs  of  this  section  pertaining  to 
spousal  employment.  These  changes 
would  provide  that  service  performed  by 
a  pers<Mi  w(nlcing  for  his  or  her  spouse  is 
no  longer  exduded  bom  coverage  unless 
the  woik  is  nonbusiness  or  domestic 
work. 

Section  404. 1019    Work  as  a  Member  of 
a  Uniformed  Service  of  the  United 
States 


Based  on  section  210  (IHl)  of  the  Act. 
as  amended  by  section  9001  of  OBRA. 
we  are  proposing  to  amend  paragraph 
(a)  of  dtis  section  to  show  that  we  will 
not  provide  Social  Security  coverage  for 
inactive  duty  training  perfonned  by  a 
member  of  a  uniformed  service. 

Section  404.  M55   Payments  for 
Agricultural  Labor 

We  propose  to  amend  this  secti<m  to 
reflect  the  change  in  coverage  of 
agricultural  labor  required  by  the 
amendments  of  section  209(h)  of  the  Act, 
by  section  9002  of  OKIA.  and  by  section 
8017  of  TAMRA.  This  statutory  change 
provides  that  all  cash  wages  paid  to  an 
employee  for  agricultural  labor  are 
covered  wagas  if  the  employer's  total 
expenditures  for  agricultural  labor  in  the 
calendar  year  equal  or  exceed  $2,600 
unless  the  employee  is  paid  cash 
payments  of  less  than  $150  and  (1)  is 
paid  on  a  piece  rate  basis  as  a  hand 
harvester  in  a  piece  rate  operation.  (2) 
commutes  to  the  faun  daily,  and  (3)  was 
employed  less  than  13  weeks  in 
agriculture  in  the  preceding  year.  The 
earnings  are  covoed,  as  under  |Hior 
law.  if  the  eaployer  pays  the  employee 
$150  or  more  in  a  year.  The  provision 
whidi  covers  an  agricuHuTBl  employee 
who  works  at  least  20  days  for  an 
employer  for  cash  pay  computed  on  a 
time  basis  (the  20-day  test)  has  beeo 
eliminated  as  a  result  of  section  9002  of 
OBRA  with  respect  to  remuneration 
paid  for  agricultural  labor  after 
December  31. 1987. 


Section  404.1058    Special  Sitaations 

Hiis  section  wiH  be  amended  to 
reflect  one  statutoiy  provision.  We  wiH 
include  pay  to  members  of  a  uniformed 
service  while  on  inactive  duty  for 
training  as  wages  to  reflect  section  9001 
of  OBRA.  See  also  the  amendment  to 
S  404.1019 — Work  as  a  member  of  a 
imiformed  service  of  the  United — 
discussed  above. 

Section  404.1097    Corporate  directors 

Based  on  section  211(a]  of  the  Act.  as 
amended  by  section  9022  of  OBRA,  we 
propose  to  add  a  newf  section 
concerning  income  earned  as  a 
corporate  director.  Income  paid  to 
directors  of  corporations  is  considered 
received  for  self-employment  coverage 
pxuposes  in  the  year  the  services  are 
perfonned  regardless  of  when  the 
income  is  actually  paid  to  or  received  by 
the  directors  unless  the  income  was 
actually  paid  and  received  in  an  earlier 
year. 

Extensttm  of  Meiiicaie  Coverage 

We  propose  to  add  a  paragraph  (b)  to 
S  404.1018b— Medicare  qualified 
government  employment — to  reflect  the 
enactment  of  sections  9129  aiul  13205  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  of 
1985— Fub.  L  99-272),  wfatcfa  amends 
section  21(p)  of  the  Act  to  provide  for 
Medicare  coverage,  subject  to  certain 
exceptions,  of  employees  of  State  and 
local  political  subdivisions.  This 
Medicare  protection  applies  mostly  to 
State  and  local  government  employees 
hfred  after  Mardi  31, 1986,  who  are  not 
covered  under  title  D  of  the  Social 
Security  Act  because  die  State  did  not 
enter  into  a  coverage  agreement  with 
the  Secretary  of  Health  and  Human 
Services  under  section  218  of  the  Social 
Security  Act  providing  for  such 
coverage.  The  employees  who  come 
under  die  scope  of  the  COBRA  of  1985 
legislation  are  dius  covered  under 
Medicare  but  not  Social  Security.  The 
amended  §  404.10118b  also  lists  the 
categories  of  State  and  local  government 
employees  described  imder  section 
210(p)(2)  of  die  Act  as  added  by  section 
13205(b)(1)  of  COBRA  of  1985.  The 
amended  {  404.1016b  also  reflects  the 
amendments  to  sections  210(p](2)  of  the 
Act  by  the  enactment  of  section 
1895(b)(18)  of  die  Tax  Reform  Act  of 
1986  (Pub.  L  09-614).  which  exdudes 
from  mandatory  Medicare  coverage, 
election  official  or  election  workers 
whose  remuneration  for  such  service  is 
less  than  $100  in  a  calendar  year.  We 
also  propose  to  amend  f  404.1020 — 
Woricfior  States  and  dieir  political 
subdiviskuis  aod  instrumaitalities  aiui 
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{  404.1021— Worii  for  die  District  of 
Columbia — to  include  references  to  the 
S  404.10l8b(b)  provisions. 

Medicare  coverage  had  previously 
been  extended  to  Federal  enq^oymeot 
as  the  result  of  the  enactosent  of  section 
278  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pubu  L  87- 
248).  These  Medicare  coverage 
provisions  have  been  implemented  by  a 
separate  regulation  published  on 
October  4, 1988  (53  HI  38043). 

Annual  Earnings  Test  Changes — Subpart 
E  of  Part  404 

We  propose  to  amend  paragraph  (cX3) 
of  S  404.429  to  refer  to  the  proposed 
amended  f  404.1065  Payments  for 
agricidtural  labor  (see  above).  The 
amended  {  404.1055  reflects  changes  in 
agricultural  labor  coverage  for 
remuneration  paid  after  December  31. 
1987,  as  required  by  the  enactment  of 
section  9002  of  OBRA  as  later  ameruled 
by  section  8017  of  TAKOtA.  Also,  we  are 
deleting  the  table  of  aimual  wage 
limitations  frvm  paragraph  (c)(1)  of 
9  404.429  since  this  table  duplicates  the 
table  under  i  404.1047.  Paragraph  (c)(1) 
of  S  404.429  as  amended  wUl  refer  to  the 
table  under  i  404.1047. 

Regulatory  Procedures 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
to  determine  whether  a  major  rule  is 
involved.  Two  provisions  of  these 
proposed  regulations  reflect  statutory 
provisions  with  a  signiflcant  cost  impact 
on  the  public.  The  two  provisions  and 
their  estimated  costs  are  ,die  following: 

1.  Social  Security  Coverage  of  persons 
performing  inactive  duty  training — 
estimated  yearly  costs  starting  from 
$390  million  and  rising  to  $474  million 
over  a  5-year  period. 

2.  Medicare  coverage  of  State  and 
local  employees— esthnated  yeariy  costs 
starting  from  $753  million  and  rising  to 
$1,696  million  over  a  5-year  period. 

The  remaining  provisions  will  have  a 
negligible  cost  impact  on  the  public. 

The  statutory  provision  providing  for 
Social  Security  coverage  of  inactive 
duty  training  income  has  been  actively 
enforced  by  the  Internal  Revenue 
Service  (IRS)  since  it  went  faito  effect 
after  December  31.  \sm.  The  statutory 
provision  providing  Medicare  coverage 
to  State  and  local  employees  has  been 
actively  enforced  by  IRS  since  it  went 
into  effect  after  March  31. 1986.  IRS 
issued  Revenue  Rulings  Nos.  66-86  and 
88-36  and  a  Revenue  Notice  No.  767 
{issued  ]uly  1986)  for  purposes  of 
implementing  Uie  Medicare  coverage 
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statutory  provision.  Since  enforcement 
of  these  statutory  provisions  is  the 
responsibility  of  IRS  and  has  already 
been  imdertaken  independent  of  these 
regulations,  these  regulations  are  not  the 
direct  cause  of  the  cost  impact  on  the 
public.  Consequently,  the  Secretary  has 
determined  that  Aese  proposed 
regulation  are  not  major  rules. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these 
proposed  rules,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  businesses  should  not  be 
significantly  affected  by  any  of  the 
statutory  provisions  reflected  in  these 
regulations  and  the  tax  collected  should 
be  insignificant.  The  statutory  provision 
extending  Medicare  to  State  and  local 
government  employees  may  cause  some 
smaU  governmental  entities,  whose 
employees  had  not  previously  been 
covered  by  Medicare,  to  have  to  pay  the 
Medicare  tax.  However,  this  regulation 
simply  reflects  a  statutory  provision 
already  in  effect  and  implemented  by 
IRS  since  March  31. 198&  Consequently, 
all  the  regulations  will  have  a  minimal 
overall  economic  impact.  Therefore, 
regulatory  flexibility  analysis,  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  Na  13J02  Social  Security 
Disability  Insurance;  No.  13.803  Social 
Security—Retirement  Insurance;  No.  13.805 
Social  Security — Survivors  Insurance] 

list  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-age,  survivors,  and 
disability  insurance. 

Dated  Decemlier  26, 1989. 
GwMidoiyB' 8.  King. 
Commiasioner  of  Social  Security. 

Approved  July  30, 1990. 
LootoW.SuIUvui, 
Secretary  of  Health  and  Human  Services. 

Part  404  of  chapter  ID.  tide  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  404-FEDERAL  OLD-AGE, 
SURVIVORS.  AND  DISABIUTY 
INSURANCE  (1950) 

1.  The  authority  citation  for  subpart  E 
continues  to  read  as  follows: 


Autfaortty:  Sees.  202. 203. 204  (a)  and  (e) 
205(a),  222(b),  223(e).  224. 227,  and  1102  of  the 
Social  Security  Act:  42  U.S.C.  402, 403, 404  (a) 
and  (e).  405(a),  422(b),  423(e).  424, 427.  and 
1302. 

2.  Section  404.429  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(3)  to 
read  as  follows: 

(404.429    Eamlnga; defined. 

•        •        •        •        • 

(c)  •  '  • 

(1)  Remuneration  in  excess  of  the 
amounts  in  the  annual  wage  limitation 
table  in  {  404.1047; 

(3)  Payments  for  agricidture  labor 
excluded  under  S  404.1055. 

3.  The  authority  citation  for  subpart  K 
is  revised  to  read  as  follows: 

Authority:  Sees.  205(a).  209.  2ia  211.  229(a). 
230, 231,  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  405(a).  409.  410,  411,  429(a)  430.  431. 
and  1302;  Sees.  1151(d)(2)(C),  1704,  and  1882 
of  Pub.  L  99-514;  100  Stat.  2505,  2779.  and 
2914;  Sees.  9001.  9002.  9004,  9005,  and  9022  of 
Pub.  L  100-203;  101  Stat.  1330;  Sec.  8017  of 
Pub.  L 100-647;  102  Stat  3793. 

4.  Section  404.1015  is  amended  by 
removing  present  paragraph  (a)(1), 
redesignating  the  present  paragraph 
(a)(2)  as  paragraph  (a)(1)  and  revising 
this  redesignated  paragraph,  adding  a 
new  paragraph  (aj(2),  revising  paragraph 
(a)(3),  and  revising  the  paragraph  (a)(4) 
introductory  text  to  read  as  follows: 


9404.101S    Family  I 

(a)  •  *  * 

(1)  You  work  while  tmder  age  18  in  the 
employ  of  your  parent: 

(2)  You  do  nonbusiness  work  (see 
S  404.1059(a)(3)  for  an  explanation  of 
nonbusiness  work)  or  perform  domestic 
service  (as  described  in  S  404.1058(b))  as 
an  employee  of  your  parent  while  tmder 
age  21; 

(3)  You  do  nonbusiness  work  as  an 
employee  of  your  son.  daughter,  or 
spouse;  or 

(4)  You  perform  domestic  service  in 
your  dau^ter's.  son's,  or  spouse's 
private  home  as  an  employee  of  that 
daughter,  son,  or  spouse  imless — *  *  * 

5.  Section  404.1018b  is  revised  to  read 
as  follows: 

1404.1018b    Medtearequalfied 
Qovefiwiefit  employ  nient. 

The  woiic  of  a  Federal.  State,  or  local 
government  employee  not  otherwise 
subject  to  Social  Security  coverage  may 
constitute  Medicare  qualified 
government  employment.  Medicare 
qualified  government  employment 
means  any  service  whidi  in  all  ways 
meets  the  definition  of  "employment" 


for  tide  n  purposes  of  the  Social 
Security  Act.  except  for  the  fact  that  the 
service  was  performed  by  a  Federal. 
State  or  local  government  employee. 
This  employment  is  used  solely  in 
determining  eligibility  for  protection 
under  Part  A  (Hospital  insurance)  and 
for  coverage  tmder  the  Medicare 
program  for  end-stage  renal  disease.  . 

(a)  Federal  employment.  If,  beginning 
with  remtmeration  paid  after  1982.  your 
service  as  a  Federal  employee  is  not 
otherwise  covered  employment  imder 
the  Social  Security  Act.  it  is  Medicare 
qualified  government  employment 
imless  excluded  under  S  404.1018(c). 

(b)  State  and  local  government 
employment.  If,  beginning  with  service 
performed  after  March  31, 1986,  your 
service  as  an  employee  of  a  State  or 
political  subdivision  (as  defined  in 

i  404.1202(b)),  Guam.  American  Samoa. 
The  District  of  Columbia,  or  the 
Northern  Mariana  Islands  is  not 
otherwise  covered  employment  under 
die  Social  Security  Act  (note  9§  404.1020 
through  404.1022),  it  is  still  Medicare 
qualified  government  employment 
except  as  provided  in  paragraphs  (b)  (1) 
and  (2)  of  this  section. 

(1)  An  individual's  service  shall  not  be 
treated  as  employment  if  performed —  - 

(i)  By  an  individual  employed  by  a 
State  or  political  subdivision  for  the 
purpose  of  relieving  that  individual  bora 
employment; 

(ii)  In  a  hospital,  home,  or  other 
institution  by  a  patient  or  inmate  as  an 
employee  of  a  State,  political 
subdivision,  or  of  the  District  of 
Columbia; 

(iii)  By  an  individual,  as  an  employee 
of  a  State,  political  subdivision  or 
District  of  Columbia  serving  on  a 
temporary  basis  in  case  of  fire,  storm, 
snow,  earthquake,  flood,  or  other  similar 
emergency: 

(iv)  By  an  individual  as  an  employee 
included  under  5  U.S.C.  5351(2)  (relating 
to  certain  interns,  student  nurses,  and 
other  student  employees  of  hospitals  of 
the  District  of  Columbia  government), 
other  than  as  a  medical  or  dental  intern 
or  a  medical  or  dental  resident  in 
training;  or 

(v)  By  an  election  official  or  election 
worker  paid  less  than  $100  in  a  calendar 
year  for  such  service. 

(2)  An  individual's  service  performed 
for  an  employer  shall  not  be  treated  as 
employment  if— 

(i)  liie  service  would  otherwise  be 
excluded  from  coverage  under  section 
210  of  the  Social  Security  Act;  or 

(ii)  The  service  is  performed  by  an 
individual  who—  - 


(A)  Was  performing  substantial  and 
regular  service  for  remtmeration  for  that 
employer  before  April  1. 1986: 

(B)  Was  a  bona  fide  employee  of  that 
employer  on  March  31. 1986; 

(C)  Did  not  enter  into  the  employment 
relationship  with  that  employer  for 
purposes  of  meeting  the  requirements  of 
paragraphs  (b)(2)(ii)  (A)  and  (B)  of  this 
section:  and 

(iii)  Did  not  have  the  employment 
relationship  terminated  with  that 
employer  after  March  31, 1986. 

6.  Section  404.1019  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

$404.1019    Work  ••  a  member  of  a 
imHormed  service  of  the  United  States. 

(a)  Your  work  as  a  member  of  a 
imiformed  service  of  the  United  States  is 
covered  under  Social  Security  (unless 
creditable  under  the  Railroad 
Retirement  Act),  if — 

(1)  Beginning  January  1, 1957,  you 
perform  active  duty  service  but  not 
including  service  performed  while  on 
leave  without  pay;  and 

(2)  Beginning  January  1, 1988,  you 
perform  service  on  inactive  duty 
training. 

7.  Section  404.1020  is  amended  by 
redesignating  present  paragraph  (b)  as 
paragraph  (c)  and  adding  new 
paragraph  (b)  to  read  as  follows: 

$404.1020    Work  for  States  and  their 
poiiticai  sulidivisions  and  Instrumentalities. 


(b)  Medicare  qualified  government 
employment.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  your  work  may  be  covered  as 
Medicare  qualified  government 
employment  (see  S  404.1018b(b)  of  this 
subpart). 


8.  Section  404.1021  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

$404.1021    Work  for  the  District  of 
Columbia. 

•        *        »        •        • 

(c)  Medicare  qualified  government 
employment.  If  yoiu*  work  is  not  covered 
under  Social  Security,  it  may  be  covered 
as  Medicare  qualified  government 
employment  (see  S  404.l0l8b(b)  of  this 
subpart). 

9.  Section  S  404.1055  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1)  to 
read  as  follows: 

$404.1055  ■  Payments  for  agricultural 


(a)  The  $150  cash-pay  and  $2,500 
expenditures  tests.  Your  cash  payments 
in  a  year  from  an  employer  for 


agrictdtural  labor  (see  S  404.1057)  are 
wages  if— 

(1)  Your  employer  paid  you  $150  or 
more,  or 

(2)  Your  employer's  total  expenditures 
for  agricultival  labor  are  $2,500  or  more, 
imless — 

(i)  You  are  employed  as  a  hand 
harvest  laborer  and  are  paid  on  a  piece 
rate  basis  in  an  operation  which  has 
been,  and  is  customarily  and  generally 
has  been  recognized  as  having  been, 
paid  on  a  piece  rate  basis  in  the  region 
of  employment; 

(ii)  You  commute  daily  fiY)m  your 
permanent  residence  to  the  farm  on 
which  you  are  so  employed;  and 

(iii)  You  were  employed  in  agricidture 
less  than  13  weeks  during  the  previous 
calendar  year. 

The  $150  cash-pay  test  appUes  both 
prior  to  or  on  or  after  January  1. 1988. 
The  $2500  expenditure  test  can  apply 
only  to  payments  made  on  or  after 
January  1. 1988.  Noncash  payments  for 
agriculture  labor  are  not  wages  under 
either  test 

Example:  In  1988  A  performs  agricultural 
labor  for  X  for  cash  pay  of  $144  in  the  year. 
X's  total  agricultural  labor  expenditures  for 
1988  are  S2,450.  Neither  the  $150  cash-pay 
test  nor  the  $2,500  expenditures  test  is  met. 
Therefore.  X's  payments  to  A  are  not  wages. 

(b)  When  cash-pay  is  creditable  as 
wages.  (1)  If  you  receive  cash  pay  from 
an  employer  both  for  services  which  are 
agricultural  labor  and  for  services  which 
are  not  agricultural  labor,  we  count  only 
the  amounts  paid  for  agricultural  labor 
in  determining  whether  cash  payments 
equal  or  exceed  $150  or.  if  the  amoimts 
paid  are  less  than  $150.  we  count  only 
those  amounts  paid  for  agricultural 
labor  in  determining  the  actual  earnings 
to  credit  to  the  individual  if  die  $2500 
total  expenditure  test  is  met  (for  periods 
beginning  on  or  after  January  1, 1988)  or 
the  20-day  work  test  described  in 
paragraph  (c)  of  this  section  is  met  (for 
periods  of  time  prior  to  1988). 

Example:  Employer  X  operates  a  store  and 
also  operates  a  farm.  Employee  A,  who 
regularly  works  in  the  store,  works  on  X's 
farm  when  additional  help  is  required  for  the 
farm  activities.  In  calendar  year  1988,  X  pays 
A  $140  cash  for  agricultural  labor  performed 
in  that  year,  and  $2,260  for  work  in 
connection  with  the  operation  of  the  store. 
Additionally,  X's  total  expenditures  for 
agricultural  labor  in  1988  were  $2,010.  Since 
the  cash  payments  by  X  to  A  in  the  calendar 
year  1988  for  agricultural  labor  are  less  than 
$150,  and  total  agricultural  labor 
expenditures  were  under  $2,500,  the  $140  paid 
by  X  to  A  for  agricultural  labor  is  not  wages. 
The  $2,260  paid  for  work  in  the  store  is 
wages. 

(2)  The  amount  of  cash  pay  for 
agricultural  labor  that  is  creditable  to  an 


individual  is  based  on  cash  paid  in  a 
calendar  year  rather  than  on  amounts 
earned  during  a  calendar  year. 

(3)  If  you  receive  cash  pay  for 
agricultural  labor  in  any  one  calendar 
year  from  more  than  one  employer,  we 
apply  the  $150  cash-pay  test  and  $2,500 
total  expeditures  test  to  each  employer. 

(c)  Application  of  20-day  test  prior  to 
1988.  (1)  For  periods  of  time  prior  to 
1988.  we  apply  either  the  $150  a  year 
cash  pay  test  or  the  20-day  test.  Cash 
payments  are  wages  under  the  20-day 
test  if  you  perform  agricultural  labor  for 
which  cash  pay  is  computed  on  a  time 
basis  on  20  or  more  days  during  a 
calendar  year.  For  purposes  of  the  20- 
day  test,  die  amoimt  of  the  cash  pay  is 
immaterial,  and  it  is  immaterial  whether 
you  also  receive  payments  other  than 
cash  or  payments  that  are  not  computed 
on  a  time  basis.  If  cash  paid  to  you  for 
agricidtural  labor  is  computed  on  a  time 
basis,  the  payments  are  not  wages 
unless  they  are  paid  in  a  calendar  year 
in  which  either  the  20-day  test  or  the 
$150  cash-pay  test  is  met. 

10.  Section  404.1058  is  amended  by 
revising  paragraph  (c)(1).  adding 
introductory  text  to  paragraph  (c)(2), 
adding  paragraph  (c)(4]  to  read  as 
follows: 

$404.1058    Spedai  situations. 

(c)*    •    • 

(1)  The  standard.  We  include  as  die 
wages  of  a  member  of  the  imiformed 
services — 

(i)  Basic  pay.  as  explained  in 
paragraph  (c)(3)  of  this  section,  for 
performing  the  services  described  in 
paragraph  (a)(1)  of  $  404.1019  of  this 
subpari;  or 

(ii)  Compensation,  as  explained  in 
paragraph  (c)(4)  of  this  section,  for 
performing  the  services  described  in 
paragraph  (a)(2)  of  S  404.1019  of  diis 
subpari. 

(2)  Wages  deemed  paid.  These 
following  provisions  apply  to  members 
of  the  lutiformed  services  who  perform 
services  as  described  in  paragraph  (a)(1) 
of  i  404.1019  of  diis  subpart:  *    *    * 


(4)  Compensation.  "Compensation" 
refers  to  the  remuneration  received  for 
services  as  a  member  of  a  uniformed 
service,  based  on  regulations  issued  by 
the  Secretary  concerned  (as  defined  in 
37  U.SC.  101(5))  under  37  U.S.C.  206(a), 
where  such  member  is  not  entided  to  die 
basic  pay  (as  defined  by  paragraph  (3) 
of  this  section). 


VA 
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11.  Section  404.1097  is  added  to  read 
as  follows: 


1404.1097 

Any  income  of  an  individaal  resulting 
from  or  attributable  to  services 
peifbrmed  as  a  director  of  a  corporation 
during  any  taxable  year  shall  be 
considered  to  have  been  received  by  the 
individual  in  the  taxable  year  the 
services  were  performed,  regardless  of 
when  the  inctww  is  actually  paid  to  or 
received  by  the  individual  (unless  paid 
and  received  prior  to  the  year  the 
services  were  performed). 

[FR  Doc.  90-21206  Filed  9-11-flO;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BwMM  of  Indhn  Affairs 

25  CFR  Part  256 
RiN107e-AC21 

HousinQ  Improvement  Program 

aqency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Proposed  rule. 


r.  The  Bureau  of  Indian  Affairs 
[BIA]  is  publishing  a  Proposed  rule  to 
revise  the  regulations  of  the  Housing 
Improvement  Program  (HIP)  in 
accordance' with  the  requirements  of 
HIP  as  a  construction  program  for  the 
needy.  These  proposed  regulations  add 
standard  formulas  to  be  applied  in  the 
selection  and  development  of  priority 
lists  of  eligible  applicants. 
DATCt:  Comments  must  be  received  on 
or  before  November  13,  1990l 
ADDWf  111.  Written  comments  should 
be  directed  to  the  Division  of  Housing 
Assistance,  Bureau  of  Indian  Affairs, 
Mail  Stop  4640-MIB,  1849  'XT'  Street. 
NW..  Washington.  DC  20240. 
FOM  RmTMM  MFOMMATWN  CONTACT:  A. 
Ronald  Thurman.  Acting  Qiief,  Division 
of  Housing  Assistance,  Bureau  of  Indian 
Affairs.  Mailstop  4640-MIB.  1849  "C* 
Street  NW..  Washington.  DC  2024a 
Telephme  (202)  208-5427  (FTS:  266- 
5427). 

8UPPl£MENTANV  MNMHIATIONC  The 

authority  to  issue  Rides  and  Regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  (25  U.S.C  2  and  9).  This  proposed 
rule  is  published  in  exercise  of  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Congressional  direction  contained  in 
the  FY  1984  Department  of  the  Interior 
and  Related  Agenc!<>s  Appropriation 
Conference  Report  directed  the  Bureau 


to  develop  a  program  which  is  more  cost 
effective  and  better  meets  identified 
housing  needs. 

In  response  to  the  above  directive,  the 
Bureau  developed  a  new  system  to 
achieve  the  results  intended.  The  new 
system  was  developed  by  a  team  of 
Bureau  and  tribal  personnel  over  an 
extended  period  of  time.  The  system 
was  presented  and  discussed  with  tribal 
officials  across  the  country.  Tribal  input 
comments  and  recommendations  were 
considered  for  incorporation  into  the 
proposed  system. 

Prior  to  the  redirect  many  program 
administrators  were  not  following  the 
requirements  to  bring  a  house  to  a 
standard  level  when  doing  repairs.  This 
resulted  in  a  large  number  of  homes 
being  technically  ineligible  for  second- 
time  service  while  still  remaining  in  a 
substandard  condition.  This  condition  is 
inconsistent  with  the  intent  of  die 
program  and  the  intent  of  the  redirect 
Therefore,  the  effective  date  prohibiting 
second-time  service  was  changed  to 
coincide  with  the  date  Congress 
proposed  for  the  redirected  program  to 
be  put  in  place. 

A  new  distribution  system  for  HIP 
fimds  was  developed  which  is  based 
upon  a  valid  and  consistent  inventory  of 
housing  needs  and  planned  program 
effort  that  addresses  tribal  housing 
needs  on  a  long-range  planned  basis. 

The  HIP  Selection  Criteria  were 
developed  as  a  corrective  action  to 
address  the  weakness  identified  by  the 
Inspector  General  and  the  General 
Accounting  Office  in  the  tribal  selection 
process  of  eligible  applicants  for  HIP 
assistance.  The  Selection  Criteria  were 
reviewed  and  accepted  by  the  Inspector 
General  and  the  General  Accounting 
Office. 

This  document  was  developed  as  a 
)oint  effort  by  the  Division  of  Housing 
Assistance  Central  Office  staff.  Area 
Housing  Officers,  and  the  National 
Indian  Housing  Improvement 
Association,  l^e  coordinating  author  is 
A.  Ronald  Thurman.  Housing  Program 
Specialist  Division  of  Housing 
Assistance. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  nilemakiiv;  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposed  revision. 

The  information  collection 
requirements  contained  in  section  256.5 
HIP  application,  Form  BIA  6407,  have 
been  approved  by  the  Office  of 
Management  and  budget  under  44  U.S.C. 
3501  et  seq.,  and  assigned  clearance 
number  1076-0084.  The  information  is 
being  collected  to  obtain  a  benefit 


Executive  Older  12291: 

The  Department  of  the  Interior  has 
determined  that  this  docinnent  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  diis  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601). 

Since  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  no  environmental  assessment  or 
impact  statements  were  made. 

List  of  Subjects  in  25  CFR  Fart  256 

Grant  programs — home  in^>rovement: 
Indians. 

For  die  reasons  set  fcnlh  in  the 
preamble,  the  Bureau  of  Indian  Affairs 
proposes  to  amend  tide  25.  chapter  I, 
subchapter  K— Housing,  by  revising  part 
256,  Housing  Improvement  Program  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  25e-HOUSINQ  IMPROVEMENT 

PROGRAM 

Sec. 

256.1 

Purpose. 

256.2 

Definitions. 

256.3 

Policy. 

256.4 

Prograin  categories. 

256.5 

HIP  applications. 

256.6 

Eligibility. 

»e.7 

HIP  selection  criteria. 

256.8 

Program  implementation. 

256.9 

Inspections. 

256.10 

Appeals. 

256.11 

Flood  disaster  protection. 

256.12  Infonnation  collection. 

Appendix  A— Summary  of  SeleclioB  Criteria 

Appendix  B-^IIP  Saiaction  Criteria  for 
Elderiy 

Authority:  42  Stat.  208  (25  U.S.C.  13). 

S2S6.1    Purpose. 

The  purpose  of  this  part  is  to  prescribe 
the  terms  and  conditions  under  which 
assistance  is  given  to  Indians  under  the 
Housing  Improvement  Program  (HIP). 

f2S«.2    Definitions. 

As  usied  in  this  part  256: 

Area  Director  meann  the  Officer  in 
charge  of  one  of  the  Bureau  of  Indian 
Affairs'  Area  Offices,  or  his/her 
authorized  delegate. 

Assistant  Secretary  means  the 
Assistant  Secretary — Indian  Affairs,  or 
his/her  authorized  representative. 

Dilapidated  means  a  state  of  ■ 
disrepair. 

Family  means  one  or  more  persons 
maintaining  a  household. 


Handicapped  means  legally  blind; 
legally  deed;  lack  of  or  inability  to  use 
one  or  more  limbs;  chair  or  bed  boimd; 
inability  to  walk  without  crutches  or 
walker,  mental  disability  in  an  adult  of  a 
severity  that  requires  a  companion  to 
aid  in  basic  needs,  such  as  dressing, 
preparing  food,  etc.,  or  severe  heart 
and/ or  respiratory  problems  preventing 
even  minor  exertion,  such  as  housework. 

Indian  means  any  person  who  is  a 
member  of  any  of  those  tribes  listed  in 
the  Federal  Register  pursuant  to  25  CFR 
part  83  as  recognized  by  and  receiving 
services  from  the  Bureau  of  Indian 
Affairs. 

Non-member  Indian  means  any 
person  who  is  a  member  of  a  federally 
recognized  tribe  living  in  another  tribe's 
approved  service  area. 

Ownership  means  having  fee  title, 
trust  title,  leasehold  interest  use  permit 
indefinite  assignment  or  other  exclusive 
possessory  interest.  In  the  case  of 
Alaska,  thie  term  also  includes  one  who 
the  Superintendent  determines  has  a 
reasonable  prospect  of  becoming  an 
owner,  such  as  in  accordance  with  the 
provisions  of  the  Alaska  Native  Claims 
Setdement  Act  (85  Stat  688). 

Secretary  means  the  Secretary  of  the 
Interior. 

Service  area  means  reservations, 
allotments,  restricted  lands,  and  Indian 
owned  fee  lands  within  a  geographical 
area,  designated  by  a  tribe  and 
approved  by  the  Area  Director,  to  which 
equitable  services  can  be  delivered. 

Standard  housing  means  a  dwelling  in 
a  condition  which  is  decent  safe  and 
sanitary  so  that  it  meets  the  following 
minimums: 

(a)  General  construction  conforms  to 
applicable  tribal,  county,  state  or 
national  codes  and  to  appropriate 
building  standards  for  the  region. 

(b)  The  heating  system  has  the 
capacity  to  maintain  a  minimum 
temperature  of  70  degrees  in  the 
dwelling  during  the  coldest  weather  in 
the  area.  It  must  be  safe  to  operate  and 
maintain  and  deliver  a  uniform 
distribution  of  heat. 

(c)  The  plumbing  system  includes  a 
properly  installed  system  of  piping  and 
fixtures.  ,    <! 

(d)  The  electrical  system  includes 
wiring  and  equipment  properly  installed 
to  safely  supply  electrical  energy  for 
adequate  lighting  and  for  the  operation 
of  appliances. 

(e)  Family  size  per  dwelling  does  not 
exceed  these  limits: 

(1)  Two  bedroom  dwelling:  Up  to  four 
persons  (the  first  bedroom  must  have  at 
least  120  sq.  ft.  of  floor  space  and  the 
second  bedroom  must  have  a  minimum 
of  100  sq.  ft  of  floor  space). 


(2)  Three  bedroom  dwelling:  Up  to 
seven  persons  (the  first  bedroom  must 
have  at  least  120  sq.  ft.  of  floor  space 
and  the  second  and  third  bedroom  must 
have  a  minimum  of  100  sq.  ft  of  floor 
space  each].' 

(3}  Four  bedroom  dwelling:  Adequate 
for  all  but  the  very  largest  families  (the 
first  bedroom  must  have  at  least  120  sq. 
ft.  of  floor  space  and  the  remaining 
bedrooms  must  have  a  minimum  of  100 
sq.  ft.  of  floor  space  each). 

(f)  Two  exceptions  to  standard 
housing  will  be  permitted: 

(1)  Where  one  or  more  of  the  utilities 
are  not  available  and  there  is  no 
prospect  of  the  utilities  becoming 
available;  and 

(2)  In  areas  of  severe  climate,  house 
size  may  be  reduced  to  meet  applicable 
building  standards  of  the  region. 

[g]  The  house  site  must  be  chosen  so 
that  access  to  utilities  is  most 
economical,  ingress  and  egress 
adequate,  aesthetics  are  considered,  and 
proximity  to  school  bus  routes  is  taken 
into  account 

Superintendent  means  the  Officer  in 
charge  of  the  Agency  or  other  local 
office  of  the  Bureau  of  Indian  Affairs. 

Tribe  means  any  Indian  Tribe.  Band. 
Nation,  Rancheria,  Pueblo,  Colony,  or 
Community,  including  any  Alaska 
Native  Village  which  is  federally 
recognized  as  eligible  by  the  United 
States  Government  for  the  special 
programs  and  services  provided  by  the 
Secretary  to  Indian  tribes  because  of 
their  status  as  Indians. 

§2564    Poliey. 

(a)  The  Bureau  of  Indian  Affairs' 
housing  policy  is  consistent  with  the 
specific  objectives  of  the  national 
housing  policy  which  declares  that 
every  American  family  should  have  the 
opportimity  for  a  decent  home  and 
suitable  living  environment.  To  the 
maximum  extent  possible,  tribes  will  be 
involved  in  the  administration  of  the 
program. 

(b)  Every  Indian,  as  defined  in  8  256.2 
and  eligible  pursuant  to  S  256.6,  is 
entided  to  participate  in  this  program 
irrespective  of  tribal  affiliation,  provided 
equitable  services  can  be  delivered  to 
the  geographic  area  within  which  his/ 
her  domicile  is  located. 

(c)  The  general  distribution  of  HIP 
funds  among  tribes  is  based  on  a 
consistent  valid  and  certified  inventory 
of  tribal  housing  needs.  Every  effort  will 
be  made  to  use  HIP  funds  in  conjunction 
with  other  programs  so  that  the  result 
will  be  a  greater  amount  of  housing 
improved  than  would  otherwise  be 
possible  widi  die  HIP  funds  alone.  In 
cases  where  training  programs  are  used 
in  conjunction  with  the  HIP,  funds  are  to 


be  limited  to  the  purchase  of  materials 
and  providing  inspection  and  skilled 
labor  otherwise  unavaUable. 

(d)  Tribal  allocation  levels  are 
determined  on  the  basis  of  the  HIFs 
responsibility  of  the  total  housing  needs 
derived  from  the  tribal  inventories  of 
need.  The  emphasis  of  the  HIP  will  be 
on  repair  and  renovation  of  existing 
housing  while  other  federally-assisted 
programs  are  responsible  for  the  bulk  of 
the  new  house  budding  effort  As  such, 
the  BIA's  funding  calculations  are  based 
on  90%  of  the  repair  need  and  up  to  10% 
of  the  new  construction  need  indicated 
by  tribal  housing  inventories.  The  HIP 
may  provide  a  grant  for  the  financing  of 
the  construction  of  a  limited  amotmt  of 
new  standard  housing  when  it  ^ 
established  that  the  applicant  has  been 
denied  housing  assistance  from  sources 
other  dian  the  HIP.  Thus,  each  fiscal 
year,  the  BIA  will  allocate  funds 
appropriated  for  HIP  in  proportion  to  the 
identified  housing  needs. 

S  256.4    Program  categories. 

The  HIP  will  provide  assistance  in  the 
following  categories: 

(a)  Repairs  that  will  remain  non- 
standard. Under  this  category: 

(1)  Financial  assistance  will  be 
granted  to  finance  repairs  and  additions 
to  existing  substandard  housing  so  that 
it  is  safe,  more  sanitary  and  livable  until 
such  time  as  standard  housing  is 
available. 

(2)  The  standard  to  be  applied  in 
deciding  whether  to  provide  assistance 
is  improvement  in  the  condition  of  the 
house,  i.e.,  improved  livability  or 
reduced  healdi  and  safety  hazards  even 
though  it  may  be  obvious  that  such  an 
undertaking  will  not  improve  the  house 
to  the  extent  that  it  will  meet  die 
standard  of  decent,  safe  and  sanitary. 
Examples  of  the  improvement  that  may 
be  undertaken  are:  Weathertightening. 
re-roofing,  electrical  wiring,  chimney 
repairs,,  foundations,  heating,  sanitary 
facilities,  painting,  additional  living 
and/or  sleeping  space,  and  kitchen  or 
bathroom  additions  in  conjunction  with 
Indian  Health  Service  projects. 

(3)  The  cumulative  total  expenditure 
of  die  HIP  funds  shall  not  exceed  $2,500 
for  any  one  dwelling. 

(4)  The  funds  shall  be  granted  and  no 
restrictions  on  the  use  of  the  home  may 
be  imposed. 

(b)  Repairs  to  housing  that  will 
become  standard.  Under  diis  category: 

(1)  Financial  assistance  will  be 
granted  to  finance  repairs,  renovation 
and/or  enlargement  of  existing 
structivally  sound,  but  deteriorated, 
dwelling  which  can  economically  be. 
placed  in  a  standard  condition. 
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(2)  Upon  completion  of  work,  the 
dwelling  shall  fit  the  definition  of 
standard  housing  as  defined  in  i  250.2. 

(3)  The  total  expenditure  of  the  HQ> 
Pro^m  Funds  shall  not  exceed  $20,000 
of  any  one  dwelling.  (In  the  case  of 
Alaska,  reasonable,  substantiated 
frei^t  costs  in  accordance  with  Federal 
Property  Management  Regulation 
(FFMR)  101-4a  not  to  exceed  100%  of 
the  material  cost,  may  be  added). 

(4)  Undertakings  under  this  category 
are  for  applicants  who  are  living  in  their 
own  home. 

(5)  The  applicant  must  sign  a  written 
agreement  that  if  he/she  sells  the  house 
within  five  years  following  the  date  of 
completion  of  the  repairs,  the  grant  is 
voided  and  the  grantee  will  repay  the 
full  amount  of  the  grant  to  the  Biu-eau  of 
Indian  Affairs  at  time  of  settlement 

(c)  Down  payments.  Under  this 
category. 

(1)  The  HIP  provides  grants  in  order  to 
make  the  applicant  eligible  to  receive 
housing  loans  from  tribal,  Federal  or 
other  sources  of  credit  The  applicant 
must  establish  that  he/she  has  an 
inadequate  income  or  limited  financial 
resources  to  meet  the  full  cost  of  the 
loan.  Grants  are  only  for  standard 
housing. 

(2)  Ine  grant  shall  not  exceed  the 
amount  necessary  to  secure  the  loan 
plus  the  closing  costs  or  ten  percent 
(10%)  of  the  purchase  of  the  house  plus 
the  closing  cost  or  $5,000  whichever  is 
less.  (In  the  case  of  Alaska,  the  grant 
amount  shall  not  exceed  $8,000). 

(3)  The  mediod  of  advancing  the  grant 
must  ensure  that  the  funds  are  used  for 
the  purpose  intended.  The  applicant 
must  sign  a  written  agreement  that  if  he/ 
she  sells  the  house  wnthin  five  years 
following  the  date  of  purchase,  the  grant 
is  voided  and  the  amount  of  the  grant 
will  be  fully  repaid  by  the  grantee  to  the 
Bureau  of  Indian  Affairs  at  time  of 
settlement. 

(d)  New  housing.  Under  this  category: 

(1)  The  HIP  may  provide  a  grant  for 
the  financing  of  the  construction  of  a 
limited  amount  of  new  standard  housing 
when  it  is  estabUshed  that  the  applicant 
has  been  denied  housing  assistance 
fit>m  sources  other  than  the  HIP. 

(2)  The  housing  provided  under  this 
category  must  meet  the  housing 
standards  of  this  Part  Mobile  units  with 
an  intregal  frame  are  specifically 
excluded. 

(3)  The  total  expenditure  of  HIP  funds 
shall  not  exceed  $45,000  for  a  dwelling 
and  equifHnent  (fat  the  case  of  Alaska, 
the  total  expenditure  of  funds  shall  not 
exceed  $55,000,  plus  reasonable, 
substantiated  frei^t  costs  in 
accordance  with  FPMR 101-40,  not  to 
exceed  100%  of  the  materials  cost).  The 


occupant  will  be  responsible  for  all 
maintenance  of  the  completed  dwelling 
and  all  atility  fees,  deposits  or  costs 
required  for  service. 

(4)  The  appUcant  must  have 
ownership  of  the  land  on  which  the 
house  is  located.  In  the  case  of  s 
leasehold  interest,  it  must  be  for  not  less 
than  25  years.  The  applicant  must  sign  a 
written  agreement  that  if  he/she  sells 
the  house  within  the  first  ten  years  bom 
the  date  of  ownership,  the  grant  is 
voided  and  the  full  amount  of  the  HIP 
grant  will  be  repaid  by  the  grantee  to  the 
Bureau  of  Indian  Affairs  at  time  of 
settlement.  Subsequent  to  the  first  ten 
years,  if  the  grantee  sells  the  house,  he/ 
she  may  retain  10%  of  the  original  grant 
amount  per  year  beginning  in  the 
eleventh  year,  with  the  remaining 
amoimt  to  be  repaid  to  the  Bureau  of 
Indian  Affairs.  If  the  sale  occurs  twenty 
years  or  more  after  the  date  of 
ownership,  no  repayment  of  any  part  of 
the  grant  will  be  due  the  Bureau  of 
Indian  Affairs. 

(5)  Notwrithstanding  the  above 
repayment  provision,  if  an  owner  of  a 
house  on  tribal  land  desires  to  move, 
he/she  must  notify  the  tribe  of  this 
intention  so  that  tfie  tribe  may  designate 
another  needy  individual  to  assume  the 
owner's  interest  in  the  house.  Within  60 
days  of  such  notice,  if  the  tribe  takes  no 
action,  the  owner  may  designate 
someone  to  assume  his/her  interest  and 
obligations  in  the  house. 

(6)  Adequate  fire  insurance,  where 
determined  feasible,  must  be  carried. 

9256.S    HtP  applications. 

Individuals  wishing  to  participate  in 
the  Housing  Improvement  Program  must 
.fill  out  BIA  Form  6407.  Application 
forms  may  be  obtained  from  tribes  or 
the  nearest  Bureau  of  Indian  Affairs 
Office.  Completed  applications  should 
be  submitted  to  tribes  or  the  BIA  Office, 
where  applicable.  Each  application  for 
assistance  should  be  approved  by  the 
tribe. 

S2S6^    EMgMtty. 

(a)  To  establish  eligibility  for  selection 
to  receive  a  grant  under  i  256.7,  an 
applicant  must  show  that: 

(1)  The  applicant  is  an  Indian. 

(2)  The  present  housing  of  the 
applicant  is  substandard  or  inadequate 
in  terms  of  capacity  to  meet  the  physical 
needs  of  the  family. 

(3)  The  applicant  has  been  denied,  or 
is  ineligible  for,  housing  assistance  from 
sources  other  than  the  HIP. 

(4)  The  economic  resources  of  the 
applicant  are  inadequate  at  factors  exist 
whidi  make  the  applicant  unaUe  to 
obtain  housing  from  other  local,  state  or 
Federal  sources.  Applicants  whose 


annual  income  exceeds  the  Department 
of  Health  and  Human  Services  Poverty 
Income  Guidelines  by  225%  or  more 
shall  be  ineligible  for  HIP  assistance  on 
the  basis  of  need.  Determination  of 
eligibility  will  be  made  on  a  case  by 
case  basis. 

(5)  The  applicant  for  assistance  under 
one  of  the  categories  in  S  256.4  meets  the 
ownership  requirements  given  under 
that  category. 

(b)  After  October  1, 1983,  an  applicant 
may  only  receive  assistance  once  under 
categories  given  in  paragraphs  (b),  (c), 
and  (d)  of  {  256.4. 

(c)  Department  of  Housing  and  Urban 
Development  (HUD)  financed  houses 
under  the  administration  of  an  Indian 
Housing  Authority  (IHA)  will  not  be 
eligible  for  assistance  until  the  end  of 
the  entire  project  indebtedness  to  the 
Federal  Government  and  only  after 
housing  needs  identified  on  the  HIP 
inventory  of  all  eligible  Indians  have 
been  met. 

§256.7    HIP  sstoctlon  critsrta. 

Once  the  eligibility  requirements  of 
§  256.6  are  satisfied,  development  of 
priority  lists  of  eligible  applicants  shall 
be  accompUshed  by  a  ranking  system 
based  on  six  basic  factors  of  need: 
Annual  Income,  Family  Size, 
Overcrowded  Living  Conditions,  .^e. 
Handicap  or  Disability,  and  HUD-IHA 
Financed  Housing.  Eligible  applicants 
may  receive  points  for  any  or  all  of 
these  six  factors.  Priority  will  be  given 
relative  to  the  number  of  points 
received.  Appendix  A  provides  a 
summary  of  selection  criteria. 

(a)  Factor  No.  1 — Annual  Household 
Income  (Up  to  40  Points  available). 

(1)  The  eligible  applicant's  total 
annual  household  income  and  other 
resources,  if  any,  must  be  evaluated  in 
order  to  determine  priority  in  terms  of 
degree  of  poverty.  If  an  individual  is 
counted  as  a  family  member  for  the 
purpose  of  determining  Family  Size 
(Factor  No.  2),  the  annual  income  of  that 
person  must  be  included  in  the  total 
annual  household  income  on  the  HIP 
application.  Examples  of  income  which 
must  be  included  are  royalties  and  one- 
time income.  A  specific  definition  of  the 
type  of  resources  which  must  be 
included  is  set  forth  in  25  CFR  part  20. 

(2)  In  order  to  determine  whether  or 
not  die  applicant  is  entitled  to  points 
under  Factor  No.  1,  it  is  necessary  to 
compare  the  total  combined  annual 
household  income  against  the  Federal 
Poverty  Income  Guidelines  which  are 
published  annually  by  the  Department 
of  Health  and  Human  Services.  The 
most  current  issues  of  the  Guidelines 
published  in  the  Fedenl  Ra^ster  by 


Health  and  Human  Services  (HHS)  will 
be  used  during  the  selection  process.  A 
yardstick  for  determining  applicant 
income  priority  is  provided  based  upon 
125%  of  the  Poverty  Income  Guidelines. 
In  addition,  even  greater  point  values 
are  available  for  applicants  whose 
annual  income  falls  substantially  (25% 
or  more)  below  the  poverty  level.  In 
order  to  facilitate  calculations,  a  chart  of 
the  various  income  levels  is  provided  to 
each  tribe  annually  upon  publication  of 
new  revised  Poverty  Guidelines  hy  HHS 
each  year. 

(b)  Factor  No.  i— Family  Size  (5 
points  per  dependent  child).  Priority  is 
given  to  families  with  the  greatest  need 
in  relation  to  inoome,  family  size  and 
ineligibility  for  odier  available  programs 
providing  housing  assistance.  Factor  No. 

2  emphasizes  priority  for  families  with 
dependent  children,  while  Factors  3, 4, 
and  5  below  address  other  elements  of 
family  need.  A  dependent  child  for 
purposes  of  this  subsection  is  a  person 
meeting  the  definition  of  "child"  in  25 
CFR  part  2a 

(c)  Factor  No.  3 — Over-crowded 
Living  Conditions.  (Up  to  10  points 
possible). 

(1)  The  definition  of  "standard 
housing"  identifies  the  acceptable  limits 
for  family  size  per  dwelling  (see  {  256.2). 
In  order  to  earn  points  under  Factor  No. 

3  the  applicant  family  must  exceed  the 
limits  for  its  dwelling  established  hi 

S  2S6.2.  A  family  Is  overcrowded  if: 
(i)  Three  or  more  persons  occupy  a 

one-bedroom  dwellhig. 
(ii)  Five  or  more  persons  occupy  a 

two-bedroom  dwelling. 
(iii)  Eight  or  more  persons  occupy  a 

three-bedroom  dwelling. 

(2)  Depending  «pon  the  circumstances 
ami  the  degree  of  overcrowding,  as  well 
as  the  family  structure,  the  committee 
reviewing  tUP  applications  can  award 
as  few  as  1  point  or  as  many  as  10 
points  for  the  overcrowding  factor. 

(3)  The  preceding  overcrowded  living 
description  is  not  feasible  in  Alaska 
where,  because  of  the  unique  climatic 
conditions,  a  dweUing  is  fi«quently  not 
divided  into  the  conventional  room 
arrangement  customary  in  the 
contigiiotis  48  states.  Recommended 
guidelines  for  Alaska  only  are  therefore 
based  upon  gross  square  feet  per 
occupant,  ranging  from  2  to  10  points  for 
Factor  No.  3. 

(d)  Factor  No.  4—Ase.—{l)  Elderly 
couple.  (Up  to  21  points  per  individual 
available).  Points  are  awarded  based 
upon  age,  beginning  at  age  55,  with  a 
maximum  of  21  points  per  elderly  person 
available.  Appendix  B  to  this  part  is  a 
schedule,  by  age,  of  the  number  of 
points  to  be  awarded  in  this  category.  If 
an  applicant  family  has  an  elderly 
relative  who  is  a  permanent  household 
member,  points  are  added  to  the 


application  for  this  person. 

(2)  Sitigle.  elderly.  living  alone  (Up  to 
32  points).  Special  priority  amounting  to 
150%  of  the  Factor  Na  4  standard 
schedule,  as  identified  in  paragraph 
(d)(l]  of  this  section,  is  provided  ONLY 
for  an  elderly  individual  living  alone 
and  applying  for  a  grant  for  HIP,  An 
elderly  widower/widow,  age  70,  living 
by  him/herself  will  be  allowed  16  points 
for  him/herself  plus  50%  (8  points)  or  a 
total  of  24  points.  In  calculating 
allowable  points  using  the  schedule 
shown  in  appendix  B,  eliminate 
decimals  by  rounding  to  the  next  higher 
whole  number. 

(e)  Factor  No.  5— Handicap  or 
disability  (Up  to  20  points  available  per 
application). 

(1)  The  many  and  varied  degrees  and 
types  of  disability  present  a  complex 
ranking  situation.  A  general  definition  of 
handicapped  is  provided  as  a  guide.  The 
selection  committee  evaluating  HIP 
applications  shall  determine,  tfie  number 
of  points  up  to  the  maximum  of  20 
merited  by  the  applicant  (or  family 
member]  based  upon  the  degree  of 
disabili^. 

(2)  Applicants  should  provide  as  much 
documentation  as  possible  concerning 
the  disabled  person's  condition.  This 
could  include  a  doctor's  certification. 
Veteran's  Administration  determination. 
Social  Security  determination  of  degree 
of  disability  or  similar  information 
which  would  assist  the  HIP  committee 
in  its  point  calculation. 

(f)  Factor  No.  6—HUD/IHA  financed 
houses  (Deduct  30  points).  A  deduction 
of  30  points  shall  be  applied  to 
applicants  who  own  HUD-IHA  houses 
after  the  project  indebtedness  ends,  as 
described  in  {  256.6(c].  These  houses 
represent  new  standard  housing 
obtained  with  Federal  housing 
assistance. 

(g)  Tie  invaker.  If  two  applications  are 
assigned  the  same  number  of  points,  two 
considerations  will  determine  which 
application  has  priority. 

(1)  Tie  Breaker  No.  1— The  applicant 
living  in  the  most  dilapidated  conditions 
will  receive  priority. 

(2)  Tie  Breaker  No.  2— The  family  with 
the  lower  income  will  be  served  first. 

9  250.8    ProQfsm  ImplsiiisnlstiDn. 

The  HIP  will  be  implemented  either 
by  means  of  Public  Law  93-«38 
contracts  with  the  tribes,  or 
administered  directly  by  BIA.  according 
to  the  HIP  plans  and  priority  of  the  tribe 
served.  The  HIP  consists  of  two  parts: 

(a)  Receipt,  review,  and  screening  of 
appUcations  submitted  by  Indians  for 
housing  assistance,  determination  of 
eligibility,  and  development  of  applicant 
priority  lists. 

(b)  Design,  construction  and  repair/ 
renovation  of  dwelling  units.  The 


implenietttation  of  HIP  will  be 
acoompfished  as  foUows: 

(1)  Develop  and  maintain  a  consistent 
and  vabd  tribal  inventory  at  needs. 

(2)  Select  families  and/or  individuals 
for  assistance.  To  aocompUik  tiiis  task: 

(i)  Develop  a  current  inventory  of  HIP 
applicants. 

(ii)  Receive,  review  and  screen  aO  HB> 
appUcations. 

(iii)  Assure  that  HIP  appUcations 
contain  adequate  information  to 
determine  eligibility.  At  a  minimum, 
each  application  must  include  the 
information  required  in  S  256.6,  i.e., 
name,  family  size,  income  and  financial 
status,  condition  of  present  housing,  the 
type  of  housing  assistance  requested 
(Category  A.  B.  C  or  D). 

(iv)  Determine  which  HIP  applicants 
are  eligible  to  receive  assistance  and 
develop  a  priority  list  of  applicants  in 
accordance  with  the  HIP  Selection 
Criteria  under  S  256.7. 

(v)  Determine  the  type  of  assistance  to 
be  provided  each  selected  applicant  the 
estimated  cost  and  construction 
schedule  thereof. 

(c)  Applicant  case  file.  A  case  file 
shall  be  kept  on  each  approved 
applicant  The  case  file  shaU  contain  at 
a  minimum: 

(1)  Tribal  enrollment  Information. 

(2)  The  condition  of  existing  housing. 

(3)  Family  size  and  composition. 

(4)  Income. 

(5)  Evidence  of  the  inability  of  the 
applicant  to  secure  housing  fitxn  other 
sources. 

(6)  Evidence  that  the  applicant  has  not 
received  HIP  assistance  after  October  1, 
1983. 

The  case  file  shall  become  a  part  of  the 
record  and  must  be  retained  for  at  least 
three  ]rears  after  the  completion  of  the 
project 

(d)  Construction  work  plan.  Repair 
and  renovation  of  existing  housing  or 
construction  of  new  housing.  A  woric 
plan  shall  be  prepared  specifying,  by 
HIP  Categories,  the  number  of  housing 
units  to  be  repaired,  renovated  or  buih 
new.  The  repair,  renovation  and  new 
housing  construction  work  shown  on  the 
plan  must  be  consistent  with  the  housing 
assistance  work  specified  on  the  priority 
list  for  each  applicant.  The  plan  shall 
include  the  foUowing: 

(1)  Co<e^/7i4  repo/rs.  A  description 
of  each  repair  to  be  performed,  the  cost 
estimate  for  each  repair,  the  location  of 
each  unit  to  be  repaired,  a  schedule  and 
the  name  of  each  applicant  that  is 
receiving  this  assistance. 

(2)  Category  B  repairs  and  category  D 
new  housing.  The  location  of  each  unit 
to  be  repaired  or  built  new,  and  the 
names  of  applicants  to  receive  these 
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units.  In  addition,  for  Category  B  repairs 
and  Category  D  new  housing,  the  plan 
shall  also  include  preliminary  drawings, 
specifications,  and  cost  estimates  and  a 
phased  construction  schedule  for  each 
unit  to  be  repaired,  renovated  or  built 
new.  Drawings  should  fix  and  illustrate 
what  is  required  to  repair  or  build  new 
houses  by  providing,  when  applicable,  a 
design,  elevations,  unit  and  room  total 
square  feet,  general  construction, 
placement  of  heating,  mechanical, 
electrical,  and  utility  systems,  site 
layout  for  grading  and  utility 
distribution.  Specifications  should 
describe  clearly  the  scope  of  work  to 
repair  or  build  a  new  house, 
workmanship  involved,  and  statement 
describing  the  quality  of  materials. 

(3)  Category  C  down  payments. 
Description  and  location  of  the  house  to 
be  purchased,  verification  of  the 
applicant's  intent  to  purchase  a 
standard  house,  the  sale  price  of  the 
house,  and  a  verification  by  the  lender 
as  to  the  amount  of  down  payment  and 
closing  costs  required  for  the  appUcant 
to  qualify  for  the  loan. 

(e)  Construction  start  and  completion 
dates.  An  anticipated  construction  start 
and  completion  date  for  each  repair  and 
new  construction  project  to  be 
performed  shall  be  established.  The 
construction  start  time  should  take  into 
account  such  factors  as  weather, 
location,  family  participation, 
availability  of  materials  and  site 
preparation.  All  HIP  recipients  listed  on 
the  priority  Ust  must  be  notified  of  the 
work  to  be  performed. 

(f)  Applicable  codes.  Depending  upon 
the  type  of  construction  involved,  the 
appropriate  local  codes  will  be  followed, 
or  if  no  local  codes  are  available, 
applicable  State  or  National  codes  will 
be  followed. 

(g)  Reporting  requirements.  Quarterly 
reports  shall  be  prepared  on 
construction  work  undertaken  and 
expenditures  related  to  that  construction 
work.  The  quarterly  reports  are  due  on 
the  15th  day  after  the  end  of  each 
calendar  quarter,  and  shall  contain  for 
each  HIP  grant,  at  a  minimum: 

(1)  Name  of  Grantee 

(2)  Date  of  Construction  start 

(3)  Date  of  Completion 

(4)  Cost. 

§  256.9    Insptctions. 

(a)  The  BLA  is  responsible  for 
inspection  or  the  assurance  that  there  is 
adequate  provision  for  inspection  by 
BLA  employees,  contractors,  or  sub- 
contractors during  the  course  of 
construction.  The  BIA  shall  have  access 


at  all  reasonable  times  to  work  under 
contract  for  monitoring  and  inspection, 
[b]  Final  payment  for  work  performed 
will  not  be  made  until  a  final  inspection 
is  conducted  by  the  BIA,  and  a 
determination  is  made  that  the  work 
complies  with  all  contract  requirements. 

§256.10    AppMls. 

If  an  applicant  is  denied  assistance 
through  failure  to  obtain  tribal  approval 
under  \  256.6.  he/she  may  appeal  to  the 
BIA  pursuant  to  25  CFR  part  2.  The 
BIA's  decision  on  such  appeals  may  be 
appealed  by  the  applicant  or  the  tribe 
under  the  provision  of  part  2  of  this 
chapter. 

{256.11    Flood  disastar  protection. 

No  HIP  funds,  under  Categories  in 
paragraphs  (b),  (c),  and  (d)  of  S  256.4. 
will  be  expended  in  areas  designated  as 
having  special  flood  hazards  under  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234,  87  Stat.  977)  unless  the 
requirements  for  suitable  flood 
insurance  are  met. 

§256.12    Infonnation  collection. 

The  information  collection 
requirements  contained  in  §  256.5  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1076-0084.  llie  information  will 
be  used  to  determine  eligibility  to 
participate  in  the  HIP.  Individuals  who 
wish  to  participate  in  the  HIP  must 
contact  their  tribes.  Tribes  determine 
eligibility  based  upon  the  criteria  listed 
in  S  256.6.  Response  is  required  to 
obtain  a  benefit.  Public  reporting  burden 
for  this  form  is  estimated  to  average 
thirty  minutes  per  response,  including 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  data, 
completing  and  reviewing  the  form. 

Walter  R.  Mills. 

Assistant  Secretary— Indian  Affairs. 

Appendix  A — Suminaiy  of  Seletion  Criteria 
Point  Schedule 

Factor  No.  1:  Income  (Up  to  40  points) 


If  AppNcam  is: 

Add 

At  or  Iwlow  125%  Of  Poverty 

Income 

10  Points. 

Guidelines. 

Between   100%  and  76%  of 

Poverty 

20  Points. 

Income  Guidelines. 

Between   75%    and   51%    of 

Poverty 

30  Points. 

Income  Guidelines. 

At  or  below  50%  of  Poverty 

Income 

40  Points. 

Guidelines. 

Deduction  Schedule  for  Income  in  Excess  of 
Poverty  Income  Guidelines  (Maximum 
deduction  of  40  points) 


If  Applicam  iK 

Deduct 

Ovar  125%  of  Poverty  Income  Guide- 

OPoints. 

lines. 

At  or  over  150%  of  Poverty  Income 

-10  Points. 

Guidelines. 

At  or  over  175%  of  Poverty  Income 

-20  Points. 

Guidelines. 

At  or  over  200%  of  Poverty  Income 

-30  Points. 

Guidelines. 

201%  to  225%  of  Poverty  Income 

-40  Points. 

Guidelines. 

Factor  No.  Z-  Family  Size:  (5  points  per 
dependent  child] 


Single  applicant,  no  cfiildren .................. 

Single  applicant,  one  cttild 

Married  couple,  no  children ■ 

Married  couple,  one  child 

Married  or  single,  each  additional  ctiild 


Add: 


OPoints. 
SPoints. 
OPoints. 
SPoints. 
SPoints. 


Factor  No.  3:  Overcrowded  Conditions  (Add 
up  to  10  Points) 

Contiguous  48  States. 

Depending  upon  the  circumstances  and  the 
degree  of  overcrowdness,  as  well  as  the 
family  structure,  the  conunittee  reviewing 
HIP  applicantions  can  award  as  few  as  1 
point  or  as  many  as  10  points  for 
Overcrowding. 

Alternative  Point  System  for  Alaska  only: 


0-50  square  feet  per  person 

50-100  square  feet  per  person.. 
100-150  square  feet  per  person 
150-200  square  feet  per  person 
200-300  square  feet  per  person 


Add: 


10  Points. 
8  Points. 
SPoints. 
4  Points. 
2Po«nts. 


Factor  No.  4:  Age  (Add  up  to  21  points)  (See 
Appendix  B) 

Age  55  and  older,  one  point  per  year  up  to 
75  years. 

Single  Elderly,  living  alone =150%  of 
Elderly  schedule. 

Factor  No.  5:  Handicapped  and  Disabled 
(Add  up  to  20  points) 

Points  will  be  awarded  based  upon  extent 
of  disability. 

Factor  No.  &  HUD/IHA  Financed  Houses: 
(Deduct  30  Points) 


Appendix  B— HIP  Selection  Criteria 

CFaE<orNo.4-Age] 


57.. 
58.. 


59..„ 
60.... 
61.... 
62_ 


63- 


64. 


66.. 


67_ 
68- 


68.. 


70..... 
71 -_ 
72__ 


lite 


73.- 
74... 


75  &  Over. 


Famly 


100% 

add 


1 

2 

3 

4 

S 

6 

7 

8 

« 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


IMng 
150% 


2 
3 
5 

6 
8 
9 
11 
12 
14 
15 
17 
18 
20 
21 
23 
24 
28 
27 
29 
30 
32 


Dated:  August  3a  199a 
Walter  R.MIk, 

Assistant  Seaetary^-lndian  Affairs. 
[PR  Doc.  90-21297  Filed  9-ll-9a  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Htgjtvtuff  Traffle  Sataty 
AdminlstratkMi 

49  CFR  Part  571 

[Dodwl  Ito.  M-20;  Notica  1] 
RIN  2127-AO03 


Federal  Motor  Vahicia  Safety 
Standarda,  Hydraulic  Brake  Syetema; 
Brake  Failure  Wlaming  Indicator* 

agency:  National  Hi^way  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Request  for  comment. 


summahv:  This  notice  seeks  public 
comments  on  a  petition  from 
Transamerican  Consultant  Engineers 
concerning  the  brake  warning  indicator 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  @FMVSS)  No.  105.  The 
petition  seeks  warnings  of  both  a  low 
brake  fluid  level  in  the  master  cylinder 
reservoir  and  a  gross  loss  of  brake 
pressure.  The  cuneot  Standard  requires 
a  warning  of  ody  one  ol  diese  two 
conditions,  at  the  option  of  the 
manufacturer. 


DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  on  or  before  October  29, 1990. 


;  All  comments  on  this  notice 
should  refer  to  Docket  No.  90-20;  Notice 
1  and  be  submitted  to  the  following: 
Docket  Section,  room  5109,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Stieet.  SW.,  Washington. 
DC  aoSSO.  It  m  requested  that  10  copies 
be  submitted.  The  docket  is  open  from 
9:30  a.m.  to  4  pjn..  Monday  through 
Friday. 

FOR  nMTMER  MFOMIATIOM  COMTACR 
Vernon  Blocsn.  Crash  Avoidance 
Division.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  IX:  20590  (202- 
386-5277). 
SUPPLEMENTARY  INFORMATION:  NHTSA 

received  a  petition  for  rulemaking  from 
Transamerican  Consultant  Engineers,  an 
accident  investigation  engineering 
organization.  According  to  the  petition, 
a  recent  investigation  of  an  automobile 
accident  revealed  a  deficiency  in 
FMVSS  Na  105.  the  Standard  relating  to 
brake  systems.  The  cmrent  Standard,  hi 
section  S5.3.1.  requires  that  an  indicator 
lamp  be  activated  when  the  ignition  is 
on  and  any  of  the  conditions  (a),  (c).  or 
(d)  occur,  or,  at  the  option  of  the 
manufacturer,  whenever  any  oi 
conditions  (b),  (c),  or  (d)  occur.  Thus,  the 
manufacturer  must  have  a  brake 
warning  system  which  activates  an 
indicator  lamp  when  there  is  a  total 
functional  electrical  failure  in  an 
antilock  or  variable  proportioning  brake 
system  (condition  c)  or  there  is 
apfrfication  of  the  parking  brake 
(condition  d).  In  addition,  a 
manufacturer  has  a  choice  of  having  die 
indicator  lamp  activated  when  either 
conditions  (a)  ot  (b)  occur.  Those 
conditions  are  listed  below: 

(a)  A  gross  loss  of  pressure  (such  as  caused 
by  rupture  of  a  brake  line  but  not  by  a 
structural  faihue  of  a  housing  that  is  common 
to  two  or  more  subeystems)  due  to  one  of  the 
following  conditions  (cfaoeen  at  the  option  of 
the  manufacturer): 

(1)  Before  or  upon  application  of  a 
differential  pressure  of  not  more  than  22S  lb/ 
in  *  between  the  active  and  ffiiled  brake 
system  measured  at  a  master  cylinder  outlet 
qr  a  slave  cylinder  outlet. 

(2)  Before  or  upon  application  of  SO  pounds 
of  control  force  upon  a  hdly  manual  service 
brake. 

(3)  Before  or  upon  application  of  25  pounds 
of  control  force  upon  a  service  brake  with  a 
brake  power  assist  unit 

(4)  When  the  supply  pressure  in  a  brake 
power  unit  drops  to  a  level  not  less  than  one- 
half  of  the  nonnal  system  pressure. 

(b)  A  drop  in  the  level  of  brake  fluid  in  any 
master  cylinder  reservoir  compartment  to 
less  than  the  recommended  safe  level 
speciried  by  the  manufacturer  or  to  one- 


fourth  of  the  Buid  capacity  of  that  reservoir 
compartment,  wdiichever  is  greater. 

Thus,  the  current  Standard  requires 
the  warning  light  to  be  activated  upon 
detection  of  ntfaer  a  low  brake  fluid 
level  in  the  reservoir  or  a  gross  loss  of 
pressiue  measured  in  one  of  four  wajrs. 
(The  petitioner  referred  to  gross  loss  of 
pressure  as  differential  pressure  and 
NHTSA  uses  that  tenunology  in  this 
notice.)  Hie  petitioner  argues  that  the 
present  system  is  deficient  because  loss 
of  half  of  a  split  brake  system  can  occur 
from  failure  of  a  cup  within  a  master 
cylinder  without  any  attendant  loss  of 
fluid.  The  petitioner  goes  on  to  argue 
that,  for  this  condition,  the  low  fluid 
level  indicator,  one  of  the  optional 
warning  systems,  provides  no  warning 
of  the  brake  failure.  The  petitioner 
concludes  that  a  warning  based  iqxm 
gross  loss  of  pressure  (differential 
pressure)  should  be  mandatory  because 
the  low  fluid  level  warning  is 
inadequate  when  used  alone.  The 
petitioner  believes  that  the  low  fhiid 
level  warning  should,  preferably,  also  be 
made  mandatory,  but  could  be  induded 
in  the  Standard  as  an  option. 

NHTSA  has  tentatively  concluded 
that  the  petition  deserves  further 
consideration  through  the  regulatory 
process.  As  a  result,  NHTSA  granted  the 
petition  on  April  23, 1990.  However, 
prior  to  proposing  an  amendment  that 
would  require  diat  a  warning  light  be 
activated  based  on  both  gross  loss  of 
pressure  (differential  pressure)  and  low 
fluid  level,  the  agency  seeks  additional 
information  through  answers  to  the 
questions  posed  in  this  notice. 

NHTSA  has  dealt  with  issues  similar 
to  those  presented  by  the  petition  for 
rulemakhig  in  the  past  The  first  version 
of  FMVSS  No.  105  was  issued  on 
February  3. 1967  (32  FR  2410).  Among  its 
provisions  was  a  requirement  in  section 
S4.2.2  that 

An  electrically  operated  red  light  *  *  * 
shall  illuminate  before  or  upon  application  of 
the  brakes  in  the  event  of  a  hydraulic-type 
complete  failure  of  a  partial  system. 

On  March  1. 1967.  diis  provision  was 
interpreted  to  allow  compliance  by 
either  a  master  cylinder  reservoir  level 
indicator  light  or  system  pressure 
indicator  light  32  FR  3390.  However,  en 
September  2, 1972.  NHTSA  issued  a  new 
Standard  No.  105a.  establishing 
requirements  for  motor  vehicle 
hydraulic  brake  systems  and  parking 
brake  systems.  This  new  Standard 
required  that  the  warning  ii^t  be 
activated  for  bodi  gross  loss  of  pressure 
(also  called  differential  pressure)  and 
low  brake  fluid  level  The  Standard  was 
to  be  effective  September  1. 1974. 
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However,  NHTSA  delayed  the  efiiective 
date  of  the  entire  standard  one  year, 
until  September  1. 1975. 38  FR  3097  (Feb. 
1, 1973).  NHTSA  received  a  number  of 
petitions  for  reconsideration  of  Standard 
No.  105a.  Among  these  were  ones 
relating  to  the  brake  warning  light 
requirements.  Ford  petitioned  that  the 
brake  fluid  level  indicator  requirement 
be  deleted  and  Mercedes-Benz  of  North 
America  petitioned  for  deletion  of  the 
differential  pressure  warning 
requirement.  NHTSA  denied  the 
petitions,  believing  that  warnings  of 
both  differential  pressure  and  low  brake 
fluid  level  were  necessary.  38  FR  13020 
(May  1. 1973).  On  July  15. 1974,  NHTSA 
deferred  for  one  year  the  requirements 
for  a  brake  fluid  level  indicator  on 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  over  10,000  pounds. 
NHTSA  also  clarified  the  intent  of  the 
provisions  relating  to  brake  warning 
lights.  Specifically,  NHTSA  indicated 
that  it  intended  "the  fluid  level  indicator 
to  warn  of  fluid  loss  due  to  slow  leaks, 
and  the  pressure  differential  indicator  to 
warn  of  gross  pressure  loss."  39  FR 
25944.  On  March  6, 1975.  NHTSA 
delayed  the  effective  date  of  the  entire 
standard  (now  niunbered  FMVSS  No. 
105-75)  until  January  1, 1976  for 
passenger  cars  and  granted  an  indefinite 
delay  for  other  hydraidic-braked 
vehicles.  40  FR  10483.  On  March  12, 
1975,  NHTSA  delayed  the  effective  date 
of  the  brake  fluid  level  indicator 
requirements  for  passenger  cars  until 
September  1, 1976. 40  FR  11584.  NHTSA 
determined  that  further  field  evaluation 
of  available  indicators  could  improve 
their  reliability  and  that  some  delay 
should  solve  problems  concerning  the 
availability  of  the  devices.  In  response 
to  this  one-year  deferral.  Ford  Motor 
Company  and  Wagner  Electric 
Corporation  requested  that  the  brake 
fluid  level  indicator  requirements  be 
permanently  deleted.  Mercedes-Benz 
asked  that  the  standard  be  modified  to 
allow  a  manufacturer  to  use  either  a 
differential  pressure  indicator  or  a  fluid 
level  indicator  to  signal  a  complete 
hydraulic-type  failure  of  a  partial 
system.  NHTSA  denied  these  petitions, 
determining  that  there  are  separate  and 
significant  benefits  in  each  warning. 
NHTSA  stated  tiiat  it  had  deferred  the 
fluid  level  indicator  requirement  only 
because  of  unresolved  reliability  and 
availability  issues.  40  FR  42872 
(September  17, 1975).  However,  on 
January  20, 1976,  NHTSA  proposed  to 
permit  a  manufacturer  to  provide  either 
a  gross  loss  of  pressure  (differential 
pressure)  indicator  or  a  low  brake  fluid 
level  indicator  to  meet  the  hydraulic 
failure  indicator  requirements  of  S5.3.1. 


NHTSA  became  convinced  that  the 
requirements  for  both  indicators  of 
brake  failure  may  not  have  been  cost- 
beneficial  for  the  consumer  at  that  time. 
NHTSA  also  tentatively  concluded  that 
the  requirement  for  bodi  indicators  was 
not  justified  by  the  accident  data 
available  at  that  time.  These  data  were 
from  an  Indiana  University  Institute  for 
Research  in  Public  Safety  study.  41  FR 
2828.  NHTSA  adopted  this  change  on 
April  22, 1976.  In  adopting  this 
amendment,  NHTSA  decided  that  its 
evaluation  of  the  Indiana  University 
study  cast  some  doubt  on  its  earlier 
conclusion  that  both  brake  warning 
indicators  were  necessary.  NHTSA 
concluded  that  this  doubt  was  sufficient 
to  justify  dropping  the  requirement  for 
both  devices.  However,  NHTSA 
acknowledged  that  the  accident  data 
upon  which  it  based  its  decision  were 
limited.  41  FR  16803. 

It  is  clear  from  the  history  of  this 
provision  that  there  has  been  long- 
standing and  considerable  controversy 
over  the  necessity  of  a  requirement  for 
indicators  of  both  gross  loss  of  pressure 
(differential  pressure)  and  low  brake 
fluid  level.  After  consideration  of  the 
petition  from  Transamerican  Consultant 
Engineers  and  review  of  other  current 
information,  NHTSA  seeks  further 
guidance  from  the  public  on  the 
requirements  that  were  deleted  in  1976. 

NHTSA  believes  that  a  public 
dialogue  on  this  potential  change  is 
justified.  As  pointed  out  by  the 
petitioner,  a  low  brake  fluid  indicator 
does  not  provide  an  instrument  panel 
warning  of  brake  system  failure  in  some 
cases.  For  example,  if  any  one  of  several 
primary  or  secondary  cups  within  the 
master  cylinder  fails,  the  result  can  be  a 
loss  of  pressure  in  half  of  the  split 
system  without  any  attendant  loss  of 
fluid.  If  there  is  such  a  failure  of  the  first 
half-system,  the  second  half  will  be 
operated  at  higher  than  normal  pressure 
and  may  also  fail.  The  result  of  this 
second-half  failure  would  be  a  total  loss 
of  brake  function.  However,  unless  the 
vehicle  has  a  differential  pressure 
warning  indicator,  there  would  be  no 
instrument  panel  warning  of  the  first  or 
second  failiu-e. 

On  the  other  hand,  NHTSA 
acknowledges  that  drivers  sometimes 
receive  a  "subjective"  indication  of  such 
brake  failures  [e.g..  the  pedal  goes  down 
even  though  foot  pressure  on  the  pedal 
has  not  been  significantly  changed). 
However.  NHTSA  believes  that  with 
some  current  vehicle  designs,  a  driver 
would  receive  a  similar  "subjective" 
indication  even  though  the  brakes  did 
not  fail.  That  is,  the  normal  "feel"  of 
some  new  brake  systems  has  been 


changed  so  that  the  pedal  can  do  down 
or  feel  "springy"  under  normal  operating 
conditions.  Further,  some  vehicles  have 
been  designed  with  fiont-wheel  drive,  a 
front-rear  split  braking  system,  and  a 
low  brake  fluid  level  warning  indicator. 
Since  such  vehicles  typically  are  not 
designed  to  provide  a  signficant  amount 
of  rear  braking,  the  driver  may  not 
receive  either  an  instrument  panel 
warning  or  a  significant  "subjective" 
warning  of  failure  of  the  rear  brakes. 

In  a  similar  vein,  a  differential 
pressure  warning  indicator  will  not 
provide  an  instilment  panel  warning  of 
some  brake  system  problems  until  they 
reach  a  more  critical  stage.  For  example, 
small,  slow  leaks  can  develop  that  do 
not  result  in  significant  pressure  losses. 
Such  losses  can  eventually  lead  to  loss 
of  braking  in  that  half  of  the  braking 
system  where  the  leak  developed.  Here, 
without  a  low  brake  fluid  level  warning 
indicator,  there  would  be  a  delayed 
instument  panel  warning  and  limited 
"subjective"  warnings  until  the  brake 
system  had  reached  a  point  where 
braking  performance  was  already 
seriously  degraded.  Thus,  NHTSA 
believes  that  it  may  not  be  appropriate 
to  expect  drivers  to  heavily  rely  on  one 
type  of  instrument  panel  warning  or 
"subjective"  indications  of  brake 
problems.  NHTSA  specifically  seeks 
comments  on  this  issue. 

NHTSA  notes  that  other  recent 
developments  might  support  the  need 
for  both  types  of  warning  indicators. 
The  complexity  of  vehicles  has 
significantly  increased,  making  it  more 
difficult  for  drivers  to  maintain 
familiarity  with  various  mechanical 
systems  and  "subjective"  indicators  of 
performance.  The  trend  toward  self- 
service  fuel  dispensing  has  greatly 
reduced  the  number  of  times  the  hood  is 
lifted  for  routine  checking  of  the  engine 
compartment  and  components  like  the 
master  cylinder  reservoir.  Further, 
manufacturers'  recommended  service 
intervals  and  state  motor  vehicle 
inspection  intervals  are  longer  today. 
These  factors  limit  the  possibility  that 
skilled  mechanics,  service  personnel,  or 
owners  will  detect  problems  related  to 
the  hydraulic  brake  system.  In  addition, 
vehicles  are  being  equipped  with  more 
objective,  automatic  indicators  in  other 
safety  and  convenience  areas  (e.g.,  "high 
beams  on,"  "low  fuel,"  and  "low 
washer/wiper  fluid  level"  instrument  - 
panel  indicators),  making  the  driver 
more  dependent  on  such  automatic 
indicators. 

While  the  agency  believes  that  the 
petition  addresses  potential  brake 
system  failures,  NHTSA  is  unable  to 
qualify  the  number  of  accidents  that 


would  be  avoided  by  requiring  an 
additional  brake  failure  warning 
indicator.  However,  NHTSA  has  data 
indicating  that  10  million  master 
cylinders  along  are  placed  yearly.  The 
volume  of  such  replacements,  along  with 
the  yet-to-be  estimated  number  of 
hydraulic  fitting,  brake  line  and  hose, 
slave,  and  wheel  cylinder  replacements, 
suggest  that  a  large  percentage  of 
vehicles  experience  a  hydraulic  system 
problem  during  dieir  lifetime.  Thus, 
there  is  a  probabflity  that  dual  warning 
indicators  could  serve  a  useful 
maintenance  function  during  a  vehicle's 
expected  Ufetimc.  Further,  if  even  a 
small  percentage  of  hydraulic  system 
problems  occurred  without  an  adequate 
indication  to  the  driver,  there  is  the 
potential  for  causing  or  contributing  to  a 
large  number  of  accidents.  In  fact,  a  1983 
MfTSA  study  of  police  accident  data 
indicates  that  brake-related  problems 
were  responsible  for  1.3  percent  of  all 
accidents  involving  passenger  cars.  This 
percentage  would  currendy  represent 
about  75,000  accidents  per  year. 
As  part  of  assessing  whether  a 
proposed  requirement  for  dual  failure 
warning  systems  would  meet  the  need 
for  safety,  and  as  part  of  assessing  the 
cost-effectiveness  of  such  a  requirement, 
NHTSA  would  like  to  analyze  better  the 
magnitude  of  the  safety  problem  that 
could  be  ameliorated  by  requiring  such 
systems.  In  addition,  NHTSA  would  like 
to  analyze  the  extent  to  which  the  safety 
problem  could  be  reduced.  NHTSA 
would  like  to  analyze  these  factors 
quantitatively,  if  possible.  Therefore, 
quantitative  data  submissions  would  be 
most  helpful  to  the  agency  in 
determining  whether  to  proceed  with 
rulemaking. 

In  the  mid-197D's  NHTSA  ceased 
requiring  dual  warning  systems  because 
of  unresolved  issues  concerning  the 
reliability  and  availability  of  the 
systems  and  because  NHTSA  thought 
that  the  dual  syitems  might  not  have 
been  cost-beneflcial  to  consumers.  The 
agency  desires  comments  on  whether 
these  concerns  are  still  valid  today.  For 
example,  concerning  reliability,  both  the 
low  brake  fluid  and  differential  pressure 
indicators  have  been  in  use  for  over  ten 
years  and  NHTSA  is  not  aware  of 
significant  reliability  problems.  In 
addition,  both  types  of  indicators  are 
currently  available  and  each  type  was 
installed  in  over  1,000,000  Model  Year 
1988  vehicles.  NHTSA  also  believes  that 
the  dual  systems  of  today  are  not  a 
expensive  as  previous  ones.  NHTSA 
estimates  that  die  average  additional 
cost  of  a  differential  pressure  indicator 
would  be  about  $6.00  per  vehicle,  while 
the  average  additional  cost  of  a  low 


fluid  level  indicator  would  be  about 
$4.00  per  vehicle.  The  agency  seeks 
comments  on  the  costs  and  reliability  of 
each  type  of  system,  manufacturers' 
rationale  for  the  type  of  system 
installed,  and  plans  for  including  both 
systems  on  new  motor  vehicles. 

NHTSA  also  notes  diat  proposing  to 
make  only  the  differential  pressure 
detection  warning  mandatory  (since  the 
petition  indicates  a  preference  for  that 
approach)  may  have  some  merit  and 
specifically  requests  comment  on  this 
option.  However,  NHTSA  also  notes 
that  this  approach  may  not  be  as 
effective  because  a  differential  pressure 
detection  system  alone  would  not 
provide  as  advanced  a  wetming  of  a 
slow  leak  within  the  system  and  thus 
would  not  provide  a  pre-failure  warning 
in  that  case.  NHTSA  is  also  considering 
not  changing  the  present  Standard, 
which  requires  either  a  low  fluid  level 
indicator  or  a  differential  pressure 
indicator.  NHTSA  will  consider  tiiese 
options  and  other  options  identified  by 
commenters  before  proposing  any 
amendment 

NHTSA  also  specifically  requests 
comments  on  a  number  of  issues  relating 
to  this  rulemaking: 

1.  Would  a  requirement  that  a  brake 
warning  indicator  be  based  on  both  fluid 
pressure  differential  and  low  fluid  level 
avoid  accidents  involving  brake  failure? 
Is  there  additional  information  on 
accidents  that  would  have  been  avoided 
by  such  a  requirement? 

2.  Would  making  the  differential 
pressure  warning  indicator  mandatory 
be  sufficient  to  address  the  safety 
concern?  Would  not  requiring  the  low 
brake  fluid  warning  indicator  leave  a 
significant  safety  concern? 

3.  The  current  Standard  No.  105 
allows  the  same  indicator  lamp  to  be 
activated  for  warnings  of  brake  failure 
and  for  application  of  the  parking  brake, 
if  a  single  indicator,  labeled  "Brake"  is 
used.  In  another  proceeding,  NHTSA 
received  survey  data  which  indicated 
that  only  about  20  percent  of  the  driving 
population  know  that,  in  certain  cases, 
the  brake  indicator  lamp  warns  of 
pending  or  partial  brake  failure.  In  view 
of  this,  would  it  be  appropriate  for 
NHTSA  to  require  two  indicator  lamps, 
with  one  indicating  brake  failure  and  the 
other  indicating  application  of  the 
parking  brake?  On  November  11. 197a 
NHTSA  proposed  to  require  separate 
indicator  lamps.  35  FR  17346.  However. 
NHTSA  did  not  adopt  the  requirement 
of  separate  indicator  lamps  in  the  final 
rule.  37  FR  17971  (September  2. 1972). 

4.  How  much  lead  time  is  necessary 
for  manufacturers  to  produce  vehicles 


wiUi  both  differential  pressure  and  low 
fluid  level  warning  indicators? 

5.  For  each  manufacturer,  how  many 
model  year  1990  vehicles  will  be 
equipped  with  (1)  a  differential  pressure 
warning  indicator.  (2]  a  low  brake  fluid 
level  bidicator.  and  (3)  both  types  of 
indicators?  Interesteid  persons  are 
invited  to  submit  comments.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  sumitted  to  the 
Chief  Counsel  NHTSA,  at  tiie  stieet 
address  given  above,  and  seven  copies 
fiom  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sumitted  to  die  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  die  docket  at  die  above 
address.  To  the  extent  possible, 
comments  filed  after  die  closing  date 
will  also  be  considered.  Comments  will 
be  available  for  inspection  in  the  docket 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  die  docket  after  the  closing 
date,  and  it  is  recommended  diat 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on  September  A.  1990. 
Bairy  Feliice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  90-21314  Filed  »-ll-00;  8:45  am) 
HLUNO  COM  «I10-S»-H 
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50CFRPart652 
[DockM  NSk  M01M-9127] 

Attantic  Surf  Ctam  and  OcMn  Quafiog 


AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  MOAA,  Cnmncrce. 
action:  Notice  of  proposed  reopening  of 
the  Chincoteagoe  surf  clara  closed  area 
and  pol^  hearing;  request  for 
comments. 

SUMMARV:  NOAA  proposes  to  reopen  an 
area  designated  as  the  Chincoteague 
closed  area  that  has  been  closed  to  surf 
claim  fishing  since  1980  due  to  the 
presence  of  small  surf  clams.  Hearings 
are  scheduled  to  permit  presentaticm  of 
information  about  the  proposed 
reopening  and  the  public  iis  invited  to 
comment  on  the  proposal  This  proposed 
reopening  will  allow  harvest  of  surf 
dams  that  have  been  pnrtected  to  aOow 
them  to  produce  greater  yields. 
DATIS:  Comments  on  the  {HDposed 
reopming  of  the  Chincoteague  closed 
area  are  invited  until  October  12. 1900. 
Pubbc  hearings  are  scheduled  as 
follows: 

1.  September  19, 1980  at  ftOO  FM. 
Hanppauge,  NY; 

2.  Sieptember  25, 1900,  at  7:30  FM. 
Salisbury.  MD;  and 

3.  September  28. 19O0,  at  7:30  FM. 
Cape  May  Courthouse.  N]. 
ikoeimsac  Send  written  comments  to 
M^. -Richard  &  Roe.  Regi<mal  Director. 
National  Marine  Fteheries  Service, 
Northeast  Regional  Office,  1  Blackbinn 
EWve.  Gloucester.  MA  01930-37g&  lAaA 
the  outside  of  the  envelope  "Commonts 
on  Chincoteague  Closed  Area".  The 
hearings  wfll  be  held  at  the  following 
locations: 

1.  Hauppauge.  NY-^ladisson  Hotel 
Islandia.  3835  Ejcpress  Drive  N, 
Hauppauge.  NY; 

2.  SaUi^toy,  MD— Comfort  hm.  Route 
13N.  SaBsbunr.  MD:  and 

3.  Cape  May  Courthouse.  N>— Cape 
May  CooBty  Extenrioo  Office, 
DenntoviDe  Road,  Cape  May 
Courthouse,  NJ. 

FONRIHfTNCR  MPOMMiTIOfI  CONTACTt 
Jack  TerrilL  Resource  Policy  Analyst, 
506-281-9252. 


rARV  mfommatiom:  A  final 
rule  implementing  Amendment  8  to  the 
FishoyManagement  Man  for  the 
Atlantic  Surf  Clam  and  Ocean  Quriiog 
Fishery  (FMP)  was  published  on  June  14, 
1900  (55  FR  24184).  Section  65223 


(Closed  areas)  of  the  regnlatioits  was 
made  effective  tm  July  9. 1990i  Sectioo 
652.23  specifies  the  actions  required  by 
the  Secretary  to  close  or  retqpen  an  area 
to  surf  clam  or  ocean  quahog  fishing. 
These  actions  include  the  puUication  of 
a  notice  in  the  Federal  Registw  of 
proposed  action  to  reopen  an  area 
previous^  dosed  to  surf  dam  fishing, 
the  allowance  of  holding  a  public 
hearing,  a  request  for  comments,  and  the 
publication  of  final  action  after 
consideration  of  the  comments  received. 

In  1987,  the  Mid-Atlantic  Hshery 
Management  Council  (MAFMC) 
recommended  that  the  Regicmal  Director 
consider  reopening  the  Chincoteague 
closed  area  as  the  area  had  met  the 
reopening  criteria  under  §  65223(b}(2)(i). 
This  states  that  the  Secretary  may  open 
the  area  if  it  is  determined  that  the 
average  length  of  the  dominant  (in  terms 
of  weight)  size  class  in  the  area  is  equal 
to  or  greater  than  the  prevailing 
minimum  size.  At  the  time,  the  mininnun 
size  was  5  inches.  Public  hearings  were 
held  in  1967  and  ccunments  received. 
The  MAFMC  further  recommended  that 
the  area  be  opened  but  that  this  should 
be  postponed  until  after  Amendment  8 
was  approved  and  implemented  With 
the  recent  approval  of  Amoidment  8 
and  with  full  implementation  sdieduled 
for  September  30, 1990,  the  Regional 
Director  is  initiating  hearings  and 
requesting  comments  to  re^Kmd  to  the 
MAFMC's  recommendation. 

Recent  survey  informaticm  mdicates 
that  the  average  size  class  of  the  surf 
dams  in  the  dbincoteague  area  was  SJO 
inches.  Effective  September  30..  1990.  the 
minimum  size  for  surf  clams  will  be  4.75 
inches  unless  suspended  by  the  Regional 
Director.  Under  this  minimum  size,  the 
reopening  criteria  for  the  Chincoteague 
area  has  been  met.  In  keeping  with  the 
management  philosophy  adopted  by 
Amendment  8,  no  effort  restrictions  are 
proposed  for  this  area  if  it  is  reopened. 

Tlie  public  is  invited  to  comment  on 
whether  the  area  should  be  opened  or 
not.  a  schedule  for  reopening,  and 
whether  there  should  be  effort 
restrictions  in  place  if  the  area  is 
opened.  Upon  the  conclusion  of  the 
comment  period,  the  Secretary  will 
review  the  results  of  the  hearings  and 
any  comments  received  and  wiD  decide 
wither  the  proposed  area  reopening 
should  be  effected.  A  final  notice  wiU  be 
pubfished  hi  the  Federal  Regisler  to 
inform  the  public  of  the  Seoetary's 
decision. 


This  actiim  is  authorized  by  50  CFR 
part  662,  and  is  taken  in  compliance 
with  EO.  12291. 

Arthwity:  16  U.S.a  ISW  et  aeq. 


List  of  Subjects  in  50  CFR  Put  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated  September  1(K  I9ea 
RiduidlLSckMiar. 
Director  of  Office  <rf  Fisheries.  Nadoaal 
Marine  Fisheries  Service. 
[FR  Doc  90-21619  Filed  9-10-90(  3:06  pm) 


50  CFR  Part  662 
[Dodwt  No.  800124-0127) 

Atlantic  Surf  Clam  and  Ocaan  Quahog 
Fiahery;  Gaorgaa  Bank 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTKNt:  Notice  of  proposed  closure  of 
the  Georges  Bank  Area  and  public 
hearing;  request  for  comments. 

summary:  An  emergency  interim  rule 
amending  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP)  is  in  effect  through 
November  21, 1990.  The  emergency 
interim  rule  closes  an  area  known  as 
Georges  Bank  to  fishing  for  surf  dams, 
ocean  quahogs,  blue  mussels  and  other 
mollusks.  and  limits  the  landing  of 
scallops  to  the  shucked  adductor 
musdes.  This  action  was  necessary  due 
to  high  concentrations  of  paralytic 
shellfish  poison  (PSP)  in  these  species. 
NOAA  proposes  to  continue  the  dosure 
for  surf  clams  and  ocean  quahogs 
beyond  the  current  effective  dates  in  the 
Georges  Bank  area,  defined  as  the 
fishing  grounds  east  of  89  *W.  longitude, 
and  south  of  42'20'  N.  latitude,  due  to 
the  continued  high  concentration  of  PSP. 
The  area  would  remain  dosed  for  these 
species  until  the  Secretary  determines 
that  the  adverse  environmental 
conditions  are  no  longer  present. 
Hearings  are  scheduled  to  permit 
presentation  of  additional  infimnation 
about  the  i»x)posed  dosiue. 
dates:  Commoits  on  the  proposed  area 
dosure  are  invited  until  October  12. 
1990.  Public  hearings  are  scheduled  as 
follows: 

1.  September  19,  I960,  at  8:00  pjn.. 
Hauppauge.  NY; 

2  September  25. 1990.  at  7:30  p  jn.. 
Salisbtvy.  MD;  and 

3.  September  26. 1990,  at  7:30  pan.. 
Cape  May  Courthouse.  NJ. 

4.  September  26. 1900.  at  1:30  p.m.. 
Southport.  ME  in  conJunctifMi  with  the 
Sept^iber  meeting  of  the  New  England 
Fishery  Management  CounciL 
ADOtaiBI.  Send  written  conmienis  to 
Mr.  Ridiard  B.  Roe.  Regional  Direc.or. 


National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  1  Blackburn 
Drive,  Gloucester,  MA  01930-3799.  Mark 
the  outside  of  the  envelope  "Comments 
on  Georges  Banik  closure".  The  hearings 
will  be  held  at  the  following  locations: 

1.  Hauppauge,  NY— Radisson  Hotel 
Islandia,  3635  Express  Drive  N, 
Hauppauge.  NY; 

2.  Sialisbury,  MD — Comfort  Iim,  Route 
13N,  Salisbury,  MD;  and 

3.  Cape  May  Courthouse,  NJ — Cape 
May  County  Extension  Office, 
Dennisville  Road,  Cape  May 
Courthouse,  NJ. 

4.  Southport,  ME — Ocean  Gate  Motor 
Inn.  Route  27,  Soutiiport,  ME  04576. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Terrill,  Resource  Policy  Analyst, 
508-281-9252. 

SUPPLEMENTARY  INFORMATION:  Under 
the  emergency  action  authority  of 
section  305(e)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  the 
Secretary  issued  an  emeigency  interim 
rule  effective  on  May  25, 1990  (55  FR 
22336,  June  1, 1990)  closing  that  portion 
of  the  New  England  Area  located  east  of 
69  *W.  longitude  to  fishing  for  surf 
clams,  ocean  quahogs,  blue  mussels,  and 
other  mollusks.  An  extension  of  the 
emergency  interim  rule  was  published 


on  August  30, 1990  (55  FR  35435)  which 
extends  the  effective  date  until 
November  21, 1990.  The  U.S.  Food  and 
Drug  Administration  has  advised  the 
N\ffS  that  a  problem  still  exists  and  has 
recommended  that  area  remain  closed. 
Testing  of  siuf  clams  harvested  in 
August  determined  PSP  levels  of 
between  1846  and  2700  micrograms/100 
grams  (pig/lOOg),  and  ocean  quahogs 
yielded  PSP  levels  of  between  380  and 
406  fig/lOOg.  The  maximum  safe  level 
for  PSP  toxin  is  80  ;ig/lOOg.  Ingestion  of 
PSP  toxin  is  known  to  cause  severe 
illness  or  death  in  humans.  For  this 
reason,  the  PSP  levels  reported 
represent  a  severe  adverse 
environmental  condition  which 
warrants  the  continued  dosure  of  the 
Georges  Bank  Area  for  surf  dams  and 
ocean  quahogs. 

Section  652.23(a)  of  the  final 
regulations  governing  the  Atiantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (55  FR 
24184,  June  14, 1990)  provides  that  an 
area  may  be  dosed  to  fishing  for  surf 
clams  and  ocean  quahogs  because  of 
adverse  environmental  conditions.  Such 
dosure  will  remain  in  effect  until  the 
Secretary  determines  that  the  adverse 
environmental  conditions  have  been 
corrected.  Due  to  the  continued 


presence  of  PSP,  the  Secretary  proposes 
to  close  the  Georges  Bank  area  under 
S  652.23(a)  to  protect  public  healtli 
beyond  the  effective  dates  of  the 
emergency  interim  rule.  As  required 
under  i  652.23(c)(1),  public  hearings 
have  been  scheduled  and  written 
comments  will  be  accepted.  On  the 
basis  of  comments  received  at  the 
hearings,  the  Secretary  will  decide 
whether  the  proposed  area  closure 
should  be  implemented.  A  final  notice 
will  be  published  in  the  Federal  Register 
to  inform  the  public  of  the  Secretary's 
decision. 

Qassificaticm 

This  action  is  authorized  by  50  CFR 
part  652  and  is  taken  in  compliance 
witii  E.0. 12291. 

AuthofUy:  16  U.S.C  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  10, 1990. 
Richard  H.  Schaafer, 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  90-21620  Filed  9-10-90: 3:06  pm] 
■MJJMa  cow  3S1»-2>-M 
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Notices 


Faifonl  Raglitw 
Vol.  55.  No.  177 
Wedimday,  September  12,  1980 


This  MCion  of  Wm  FEDERAL  REGISTER 
containt  dooumanii  other  ffim  Mm  or 
proposed  lulw  ttMt  art  i^iplGiMe  to  tie 
public.  NotiOM  ol  howingi  and 
jnwoiBgaBona.  oomnMee  meelinga,  agency 
dedaiona  and  mtnga.  dologatkina  of 
auttioflty,  Mng  o(  polMiona  and 
appacnona  ano  aooncy  amanwins  or 
organizalion  and  fanciona  ara  axanptaa 
of  documanta  appearing  in  tbia  aedfoiL 


DEPARTMENT  OF  AGRICULTURE 

FoTMtSarvlc* 

ExMnption;  Tonto,  Coconino,  and 


agency:  Forest  Service.  USDA. 

ACTKM:  Notice.  Dude  Fire  Area  decision 
appeal  exemption. 


ir:  The  28.000  acre  Dude  Hre  in 
Arizona  damaged  timber  and  other 
resources.  The  Tonto,  Coconino,  and 
Apache-Sitgreaves  National  Forests  are 
conducting  environmental  analysis  on 
the  impact  of  this  wildfire.  It  wUl  be 
necessary  to  rehabilitate  sections  of  the 
fire  area  and  recover  timber  resources  in 
as  short  a  time  as  possible  to  minimize 
damage  to  the  resources  as  a  result  of 
the  fi^  Damaged  timber  that  is  selected 
to  be  harvested  needs  to  be  removed 
within  3  mondis  or  the  value  will 
decrease  due  to  deterioration.  If 
decision  document  resulting  from  these 
environmental  analysis  are  appealed 
under  36  CFR  part  217  valuable  time  in 
rehabihtation  and  resource  recovery  are 
likely  to  be  lost  I  have  therefore 
determined  that,  pursuant  to  36  CFR 
217.4  (a)  (11).  dadsiooa  involving 
rehabilitation  and  timber  recovery 
within  tfie  Dude  Fire  Area  are  exempt 
from  appeal 

EFFEcnvc  date:  September  22, 1990. 

AOOncsSES:  Direct  comments  to:  David 
F.  Jolly.  Regional  Forests.  1570 
Southwestern  Region.  U^A  Forest 
Service.  517  Gold  Avenue.  SW.. 
Albuquerque,  New  Mexico,  87102. 

FOII  RNCnai  MFOmiATIOHCONTACR 

Marlin  Q.  Hughes,  Director.  Timber 
Management  or  Art  Briggs.  Assistant 
Director.  Umber  Managemrat  (505)  842- 
3240  or  (505)  842-3242.  Direct  requests 
for  a  copy  of  the  appeal  regulation  to  Pat 
{ackson  at  the  abcwe  address;. 


Dated:  Anguat  30,  IMa 
David  F.loBy. 
Regional  Pontter. 

[FR  Doc.  90-21200  Filed  »-ll-«0(  8:46  am} 
aauM  oooc  s4is-ii-« 


CIVIL  RIGHTS  COMMISSiON 

Agendo  ondNotfcoof  PubHc  MMttn^ 
Georgia  Advioory  ConrniKte* 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  die  R^es  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Georgia  Advisory 
Coomuttee  to  the  Commission  will 
convene  at  3  pjn.  and  adjourn  at  5  p jn. 
on  September  28, 1990.  at  the  Hyatt 
Regency  Hotel,  265  Peachtree  ^reet. 
Atlanta,  Georgia  30303.  The  purpose  of 
the  meeting  is  (1]  to  discuss  the  status  of 
the  Commission;  (2)  hear  a  report  on 
civil  rights  progress  and/or  problems  in 
die  State:  and  (3)  to  plan  a  project  for 
Fiscal  Year  1991. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  die  Committee  should  ccmtact 
Committee  Chairperson  Rose  Strong 
(404/563-0006)  or  Bobby  D.  Doctor. 
Eastern  Regional  Division  of  the 
Commission  on  Civil  Rights  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  ndes 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  September  4, 
199a 

Wilfrado  |.  Gonzalez. 
StaffDincUir. 

(PR  Doc.  90-21300  Filed  »-ll-«0;  8:45  am] 
aaxMO  CODE  ssM-ei-ii 


Agenda  and  Notico  Of  Public  Meeting: 
Maine  Advleory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Chril  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  wUl 
convene  at  1  pjn.  and  adjourn  at  3  pjn. 
on  September  25. 1990,  at  the  Howard 
Johnson  Lodge,  110  Community  Drive, 


Augusta,  Maine  04330.  The  purpose  of 
the  meeting  is  (1)  to  discuss  the  status  of 
the  Commission:  (2)  hear  a  report  on 
civil  rights  progress  and/or  problems  in 
the  State:  and  (3)  to  plan  a  project  for 
Fiscal  Year  1991. 

Persons  desiring  additional 
information,  or  planning  presentation  to 
the  committee  should  contact 
Committee  Chaiiperson  Grace  Studley 
(207/874-8135)  or  John  L  Binkley, 
Director,  Eastern  Regional  Division  at 
(202/523-5264),  TDD  (202/376-8117). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Eastern  Regional 
Division  at  least  five  (5)  work^  days 
before  the  sdieduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  4, 
1990. 
Wilfndo).Gonzdaz. 

Staff  Director. 

(FR  Doc.  90-21301  Filed  9-11-90;  8:45  am] 

■nXMO  CODE  03S-Q1-M 


Agenda  and  Notice  of  Public  Meeting; 
Ohio  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  R^es  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 
Committee  to  the  Commission  will 
convene  at  8  a.m.  and  adjourn  at  6  p.m., 
on  September  24, 1990,  at  the  Hyatt 
Regency  Hotel,  350  North  High  Street. 
Columbus,  Ohio.  The  purpose  oS.  the 
factfinding  meeting  is  to  receive 
information  on  the  impact  of  the 
Supreme  Court  decision.  City  of 
Richmond  V.  /.A.  Crosen  on  minority  set- 
aside  programs  in  Ohio.  The  Committee 
will  also  receive  information  on  U.S. 
Supreme  Court  decisions  involving 
employment  discrimination  and  what 
effects  those  decisions  may  have  begun 
to  have  an  protected  classes  in  Ohio. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Lynwood 
Batde,  Jr.  or  Mehrin  L  Jenkins,  Director 
of  the  Central  Regional  Division,  (816) 
426-5253  (TDD  816-426-5009).  Hearing 
impaired  persons  who  wiU  attend  the 
meeting  and  require  the  services  of  a 


sign  laayy  iehiiprfilnr  riimiM  nnntart 
the  Regional  Division  at  least  five  ,(5) 
workup  days  before  the  scheduled  date 
of  the  meetUig. 

The  meefiitg  will  be  conducted 
pursuaift  to  the  provisions  df  fhe  niles 
and  regulations  of  the  O)nnni88ion. 

Dated  at  Washington.  DC  September  4, 
1990. 

Wilfrado  ).Goiizalei. 
Staff  DmctoTt 
(FR  Ooa-90^2n02'Fned'i-"ll-«; «:«  anij 


Agenda  and  Notice  ^^uMteMeeOng; 
Rhode  lelawd'AdfleTyOamniWee 

Notice  is  'heEet^  ^inten,  pursuant  lo  4he 
provisions  of  flie  Rdes  and  Regulations 
of  the  XLS.  ComraisaiaB  on  GnrU  Rights, 
tbaft  a  meeting  of  the  Jtbode  Uand 
Advisory  Gonunfttee  to  the  Commission 
will  convene  ait  Ipjo.  aad  adjwimat  4 
p  JD.  on  September  27, 2990.  at  the     . 
Marriott  Hotel  Oiades  and  Orms 
Streets.  Prewideace,  Rhode  island  02904. 
Thepu^Mise  of  the  meeting  is  (1)  to 
arient^e  theset^acteied  committee:  (2) 
to  discuss  the^otus  of  the  Gommissian: 
(Si)  to  Aaar«  Deport  <Dn«iviliaght8 
progress  aa#or  jirobleBis  in  the  State: 
and  (4)  to  plan  a  prcleot  lor  Fiscal  Year 
1990. 

Persons  desiring  additional 
information,  .or  planniqg  a  presentation 
to  the  Committee  should  contact 
Committee  Chairperson  Sarah  Murphy. 
(401/331-4290)  or  Bobby  D.  Doctor,  CCR 
»taff  «tl2e2/5»-52M;  TDD  262/376- 
8117).  Hearing  iiapaiied  persons  who 
will  attend  ihe  meeting  and  require  Ihe 
services  of  a  sign  language  inteipreter 
should  contact  the  Eastern  Regional 
EHidBion  at  least  five  f  S)  workhig  days 
before  the  sdiednfed  datte  4lt  (he 

meeting. 

The  meting  «nU  be  condocfled 
pursuant  to  t^  provisions  t)f  &e  rules 
and  regulations  of  the  Commission. 

Dated  «tt  Wteafaingtan.lX:.  SeptBiAer  4, 
1990.  , 

Wgh»aoJ.^wiMlw.    ' 
StaffiOSiaelar. 
fFR  Dodo-enos  mad  B-n^eo;  •(«  «»! 


DEPARTMBMT  OFCOMMERCE 
Bureau  oiEaport  AdndniBtraflon 

Computer  Syaieraa  TsChntcd  Advleory 
Comnilttee;  ParHaUy  dosad  Meeflng 

A  meeting  arf  the  OwmsSterflystems 
TffrlMtn»l  AdiriaMy  CuBimHtee  swiH  fee 
SaaM  Septaaibertf  A2I.  caaa  M  Ite 
HerbectC  iioover  BaMnig,  fioasn  1829, 


MA  *  ftaumivBiia  Avenue,  NW., 
WaafaiagtBa^OC  IheCcaeral  fifiiston.<rf 
4he  oeatti^  «dU  «OBVflM  atJ  9  A.  on 
Septembnr^i.  iSieaseeliBg  adll 
recttBVMiciaExsctttive  SosiionAtflaja. 
on  September  28.  neODmniMee 
advises  Ihe  Office  of  Technokigy  aad 
Policy  Andysis  with  n^aot  -to  taohnkri 
questions  that  «Sect  the  lewcl  of  ejqnrt 
coatr^  an>licabls  !•  can^utersysteias 
orlarhnnlny. 


General  Session 

t.  Opnniafl  lemarks  by  tbe  Chitirman 
2.  ftesenlnliea  vf  papefs  ar  cesunents 
bylhrpiiHir 
8.  Status  Mport  SB  COCC^  Cose  list 

4.  Disnwinn  of  perfooaaBoe 
measurement  pnmesal. 

5.  Discussion  of  1900  Annual  Reports 
and  1901  WoikPlans. 

Exectitjve  Seeaion 

6.  Discussion  of  matters  jtroperly 
classified  under  Executive  Order  12356, 
dealing  with  tiieCS.  andCOCOM 
control  program  and  strategic  dtteria 
related  thmete. 

The  G«ieral  Seaskm  of  the  meeting 
will  be  open  to  the  puUic  and  « limited 
number  «feeats  ^vdH  be  aveikUe.  To  Has 
extent  that  time  permits,  mpmbers  of  the 
public  may  present  oral  statements  to 
ihy  fTnill^"^""  ^Viltlwi  alirtwipgiilaiBay 

be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  fat^tate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  (he  public  presentation 
materials  two  weeks  prior  to  the 
meeting  4la.te  to  the  fc^wi^g  address: 
Lee  Ann  Caqtenter,  Technical  Smpert 

Staff,  OTPA/SXA.  Room^OQOA,  US. 

Department  of  Commerce,  14th  & 

Pennsylvania  Ave,,  NW.,  Washington, 

DC  20230. 

The  Assistant  Secretary  Tor 
Administration,  "witii  flie  concurrence  of 
the  General  Geofwel,  fomwlfy 
determined  on  January  5, 1990,  pursuant 
to  aeetiaa  10(d)  of  lAe  Sederal  Aidvisery 
CamadMee  i^  as  ameoded,  that  Ae 
series  dfiBuetii^  «f  the  Csomuttee  nnd 
ofwqrSubuuausitteesfteimf,  dealiag 
wUh  fhe  dasBifiai  antariah  listed  ia  5 
USjC  SBtb^lj  Aadllieexflrapttnm 
the  pnndsioDS  ttiaSca^  to  potdic 
meetings  ionnd  in  sectifan  lOMCl^)  and 
(apl.  af  4ie  Fednd  AiMsory 
Committee  Act  The  Temaaning  series  sf 
meetings  ariparfiaBS  ^leseaf -Man  be 
open  ts  ihe  fsfaiic. 

A  copy  ef  the  Notice  ef  ObIiw  aiination 
to  clase  uauelings  or  ipertiaaa  ef  aseMngs 
of  tiie  Cemoiitee  is  avoflriile  lor  jpdfattc 
iBspeoliBn  end  taipying  in  tin  Oentni 


Relareane  aad  Reoaids  Jnspaaiioe 
FaeiU^  ADOBitaiaa.  US.  DepastsMBt  of 
Commerce,  Washingtoa.OC  MCM.  Air 
further  informatiffli  or  copies  of  ihe 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated  September  5, 19ea 


Acting  Director,  TechniealAdnaoijr 
Committee  Unit 

(FR  Doc.  90-21419  FOed  9-11-90;  8:46  ami 

BlUSta  COOC  M10«Mi 


Licensing  I 
SubcommMwali 
Syatema  Te^nlcai  Adjdaoiy 
Cornmflteo!  QpMi  MeMkvg 

A  meeting  <ff  the  Uoensiag  Vnaednm 
voA  Hqgulnfieas  Sdboenunittoe  rf  fee 
Computer  ^rstemsTechmca}  Advisevy 
Committee  will  be  hdii  Septes^er  2S, 
1990, 9:30  a.m.  in  tbeUsBbertCHeever 
Building,  Room  1629, 14th* 
Pennsylvania  Avenue,  NW., 
Washington,  DC  Hie  Suboemmiltae 
was  formed  to  review  the  procedmA 
aspects  of  export  licensing  and 
recommended  areas  where 
improvements  can  be  made. 

Agenda 

1.  Opening  remarics  by  Ae 
Chairwoman. 

2.  Presentation  of  papers  or  corameiits 
by  the  pubUc. 

3.  Forum  on  recent  regulafions 
changes. 

4.  Review  of  the  Distribution  License 
procedure  -and  levels. 

5.  Discussions  of  a  review  proposal 
for  a  COCOM  standard  of  e^ort 
enforcement. 

6.  Discussion  of  status  and  o^er 
issues. 

7.  F<mn^i<Hi -of  working  groups  and 
preliminary  meetings. 

The  meeting  will  be  open  to  the  public 
and  a  Jimtted  iwber  of  seats  wOk  he    . 
available.  Do  itte  ectBilt  Maue  peradls. 
members  of  the  piftteaiay  prosent  ossl 
statements  to  the  Committee.  Written 
statements  may  be  suhmittedal  any 
time 'before  or  after  the  meeting. 
However,  to  fscnitate  ulsliiliutiuu  tn 
pulmc  preseittsfion  matemls  to  oie 
Committee  meislbeiB,  4re  Committee 
suggests  'ftat  preseBters  forward  the 
public  pi  useulatiuiin  -matsrals  two 
weeks  prior  to  An  lueeGng  date  to  4ie 
fbllowiiQ  sdoress: 
Lee  Ann  Cacpenteb  Technical  Support 

StafC,  OZPA/SXA,  lUuun^oeaA,  US. 

Departaent  nf  GsnyneMe,  24th  A 

nesBS^vama  Avt^  NW.,  Wash^Btoa. 

DC: 
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For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202)  377-2583. 

Dated  September  5, 199a 
Laa  Ann  Cupenter, 
Acting  Director.  Technical  Advisory 
Committee  Unit 

0(FR  Doc.  90-21420  Filed  9-11-90  8:45  am] 
BNJJNQ  cooc  asw-or-H 


Economic  and  Statistics 
Administration 

Senior  Executive  Service: 
Performance  Review  Board 

Below  is  a  Usting  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

Susanne  R  Howard— chair 
BartMra  E.  Bryant 
C  Louis  Kincannon 
O.  ftyant  Benton 
William  P.  Butz 
Charles  D.  lones 
Roland  R  Moore 
Charles  A.  Waite 
Allan  H.  Young 
Carol  S.  Carson 
John  E  Cremeans 
Frederidc  T.  Knickerbocker 
Harry  AScair 
Joseph  F.  Caponio 
Robert  &  Ellert 
Daniel  &  Levine 
Katherine  K.  WaUman 

Edwaid  A  McCaw, 

Executive  Secretary,  Economics  and 
Statistics  Administration.  Performance 
Review  Board. 
[FR  Doc.  90-21304  Filed  9-11-90;  8:45  am] 


Nationai  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
Cound;  Statement  of  Organization, 
Practices  and  Procedures 


r:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
Pursuant  to  section  302(f)(6]  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  16 
U.S.C  1801  et  aeg..  each  Regional 
Fishery  Management  Council  (Council) 
is  responsible  for  carrying  out  its 
functions  under  the  Magnuson  Act  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary  of 
Commerce  (Secretary).  Further,  each 
Council  must  make  available  to  the 
public  a  statement  of  its  organization, 
practices  and  procedures  (SOPP). 


On  January  17, 1989,  NOAA  published 
in  the  Federal  Register  (54  FR  1700)  a 
final  rule  that  revised  the  regulations  (50 
CFR  parts  600,  601,  604,  and  605)  and 
guidelines  concerning  the  operation  of 
the  Councils  under  the  Magnuson  Act. 
The  final  rule,  effective  February  16, 
1989,  implemented  parts  of  title  1  of 
Public  Law  99-659,  amending  the 
Magnuson  Act,  and  among  other  things, 
clahHed  instructions  of  the  Secretary  on 
other  statutory  requirements  affecting 
the  Councils. 

In  accordance  with  the  above- 
mentioned  final  rule,  the  North  Pacific 
Fishery  Management  Council  (North 
Pacific  Council]  has  prepared  its  revised 
SOPP  originally  published  March  1, 1977 
(42  FR  11858).  Interested  parties  may 
obtain  a  copy  of  the  North  Pacific 
Council's  revised  SOPP  by  contacting 
Clarence  G.  Pautzke,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone  (907)  271-2809. 

Dated:  September  6, 1990. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  90-21294  Filed  9-11-40;  8:45  am] 
MLUNa  COK  tSYO-Sa-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board,  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  1  October  1990. 

Time:  1300-1730  hours. 

Place:  Ballistic  Research  Laboratory, 
APG. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Electromagnetic  and 
Electrothermal  Technologies  will  meet 
to  review  electrothermal  propulsion  and 
selected  armor/anti-armor  topics.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552(c)  of  title  5, 
U.S.C  specifically  subparagraph  (1) 
thereof,  and  title  5,  U.S.C,  appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 


for  further  information  at  (202)  695- 

0781/  0782. 

Sally  A  Warner, 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc.  90-21287  Filed  9-11-90: 8:45  am] 

MLUNG  CODE  371»-0S-M 

Army  Science  Board,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  1  October  1990. 

Time:  0900-1600. 

Place:  Aberdeen  Proving  Ground, 
Maryland. 

Agenda:  The  Army  Science  Board 
(ASB)  Ad  Hoc  Subgroup  on  Independent 
Technical  Review  of  Army  Research 
and  Development  Accomplishments  will 
meet  to  review  and  select  from  articles 
on  projects  submitted  by  Major 
Commands.  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  90-21288  Filed  9-11-90;  8:45  am] 
MLUNQ  COK  S710.«S-« 


Army  Science  Board,  Office  of  the 
Assistant  Secretary,  Partially  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 
Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  1-5  October  1990 
Time:  0715-1700  hours  each  day 
Place:  Aberdeen  Proving  Ground,  MD 
Agenda:  The  1990  Army  Science  Board 
Fall  General  Membership  Meeting  will 
include:  2  Oct,  0800-ieOO-Closed,  3 
Oct.  0800-1130-Closed,  4  Oct.  0830- 
1630-Closed,  5  Oct.  0800-1130-Open. 

Subjects  to  be  discussed  during  the 
ASB  portion  of  the  meeting  include 
briefings  on  all  studies  conducted  during 
the  past  Fiscal  Year.  The  new  Issue 
Groups  will  meet  for  the  first  time,  and 
the  Board  will  participate  in  the 
classified  portions  of  the  AMC 
Technology  Show.  Those  portions  of  the 
meeting  indicated  above  (2-3-4  Oct)  will 
be  closed  to  the  public  in  accordance 


with  seotion  tsefcd  <alMe  -S,  USX^ 
specifioa%  subpaceiraph  (1)  theraef. 
and  title  5,  U.SjC,  'appendix  2. 
siAaectien  aQt«0'Ae  ^^^iday  meeting 
(October  ij  is  open  te  the  public.  The 
classified  and  nnclassifkd  matters  and 
proprietary  inkumation  lebe  discussed 
are  so  inex^cably  intertwined  so  as  te 
preclude  <i^>enmg  an^  portion  xif  the 
meeting.  T^e  ASB  /^ministrator  Officer. 
Sally  Warner,  may  be  contatted  for 
furthei:  infeimatioa^  {202)<fl95'e7Sl/ 
0782. 

SaUy  A.  Wanief , 

Administrative  Officee,  Anny  Scienoe  Board. 
[FR  Doc.  90-21411  ffle*  S-11-90;  6:45  am) 


Departmam -of  4he  Nawy 

Puhiic1leariai1or»B»araH 
EnvigomiiertBi  iMpsnt  tMamamnHor 
PoiBJils  Oaas  Ctawm  RealgnroenKf 
Naval  Air  StaBowSemhWeymeMth,  MA 

Pursuant  to  Council  on  Environmental 
Qualify  regul^ons  (40  CFR  parts  1500- 
1508)  imi^ementing  procedural 
provisions  of  the  Natioosl 
Environmental  Poliqy  Act.  The 
Department  of  the  Navy  prepared  and 
filed  with  die  U.S.  Bivironmental 

Protection  Agency  the  Draft        . 

Environmental  Impact  Statement  (DEISJ 
for  possible  base^flosure/realignmentof 
Naval  Air  Station  {NAS)  South 
Weymouth,  Massachusetts. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  ^ifficials,  special 
interest  groups  and  .the  media.  In 
addition,  the  DEIS  has  been  distributed 
to  the  following  Ubraries: 

Tuftalibraiy.  46  Broad  Street,  Weymouth. 

MA  02188 
Burton  Wales  Librarj.  33  Randolph  Street. 

Abingtoa  MA.D2331 
FratOdin  ftatt  Uforary,  1400T*a8ant  Street, 

East  Weymouth,  MA  02169 
Memorial  Libwiy.  83S  DHion  'Street. 

Rockland.  MAffiSTt 
Fogg  Library  Columbian  Square,  South 

Weymouth,  MA  02180 
Hingham  Libcaiy,  66  Jjeavitt  Street  Hingham. 

MA  02042 

A  limited  immber  ai  single  oc^es  axe 
avaflable  ai  te  addrea  iiJrtBd  at  the  end 
of  thisiBOtiae. 

A  ptrtife  iiPfw^g  toiitform  the  psbhc 
of  the  DEIS  findings  and  to  solicit 
comments  wiU  beheM  onSeptend>er27, 
1990,  bmn  1  !pin  until  5-,S0  pm,  and  frmn  7 
pm  imtil  nidnigiht  aft  te  Saotii  junior 
High  School.,  aeo  Pleasant  Street 
Weymoi^  Maasedmsetts. 

The  public  heaongs  will  be  oooducted 
by  te  <U.S.  Navy.  lAnleni  etote,  and 
local  agendes  ■and  interested  parties  are 


invited  and  iiqged  to  be  pnesest  or 
repreteated  at  ilhe  faeafSng.  Onl 
statements  will  be  heard  and 
transcribed  by  a  stenographer  however, 
to  assoR  aoonracyxtf  teieoord  a& 
stataneatidioaid  be-nftaallediin 
writing.  All  Btatemeots,  iiotli  oral  end 
written,  ivtUibccooie  part  of  <be  poWc 
recoid  on  diis  study,  fiipial  wei^  wfll 
be  gi«eii  to  both  orad  and  Mcitten 
statements. 

In  the  inlexest  of  avaii^de  time,  each 
speaker  wjQ  be  asked  to  limit  &eir  «EFal 
anaments  to  &s  (S)  mimites.  if  hmger 
stattements  are  to  te  presented,  they 
should  be  ABmoarizeiS  mX  te  pubKc 
hearing  and  submitted  in  wrftiog  eiter 
at  the  hearing  or  mailed  to  the  i^ldress 
listed  at -the  end  of  Ihds  annoonceraent. 
All  written  statements  mosl  be 
fKBtmariced  by  October  1, 1990.  to 
beoome  part  (rftfae  official  ToxnL 

On|aniaary2a,  1990,  teSecretaryef 
te  Defense  announced  a  list  of  defexoe 
installations  to  be  studied  for  possible 
closure/realignment  in  response  to 
possible  reductions  in  militai^  force 
structure.  Included  on  this  list  was 
Naval  Air  Station  South  Weymouth. 

Alternatives  considered  in  teDESB 
««  olostne  of  NAS  South  Weymouth 
and  No  Action.  Under  the  closure 
alternative,  all  naval  units/ activities 
would  eiter  be  disestablished  or 
relocated  to  other  Defense  Department 
installations,  "nie  1IEIS  also  oonsidess 
retaining  certain  facflifies  in  operation 
at  te  Station  Torn  Naval  Air  Reserve 
Center  for  air  reinforcing/sustaining 
reserve  ustis.  and  edso  maintaining 
family  housing  luiits  at  te  Stotioa  and/ 
or  at  the  remote  housing  site  in 
Sqtientum,  Massachusetts.  The  No 
Action  alternative  considers  te 
continuation  of  fimctions  St  NAS  Seuth 
Weymoufii,  though  some  redaction  in 
operation  oould  occur  as  a  result  of 
focce  structure  reductions.  No  pr^eired 
alternative  'has  been  identified  in  the 
DEIS. 

The  direct  impacts  of  x:le8ure  imaAd 
result  in  te  loss  t&  about  913  mibtaiy 
personnel  and  199  direct-hire  crdlian 
posdtians.  in  addition,  dosure  wonld 
result  in  &e  loss  of  about  125  additional 
civilian  positions.  About  l,i87  reservists 
would  either  have  to  find  alternative 
remrve  bilkets  within  te  commeting 
distance,  travel  to  a  distant  diifl  site,  or 
transfer  to  te  standby  or  inacti'ne 
fesrares.  Oomnumi^  aervkss/iacaSties 
woald  also  be  impacted  by  a  decision  to 
close  the  Station.  Local  school  systems 
would  ioQse  annual  iadeEd  impact  aid  if 
Station  family  houaiBg  as  aot  rrtained. 
Also,  closure  of  the  Station  fire 
department  would  have  a  major  impact 
on  fipe  ■protection  aervioes  inite 
surrounding  communities  es  Startinn  Rtp 


fighters  respaod  tocaeununity 
emergeDdaa  db— taaoea  week. 

There  jBgJBiMUpaiTwri  ua 
hazardous  mateitel  ailes  oa  NAS  Soatfa 
Weymoiflh  Aat  worid  Sum  to  be 
remediated  as  necessary  iaaccor 
with  the  jiovy^  iaslattittion  Rtatmslion 
Prognara.  Tliis  TemeiSation  wuulU  be 
accomphshad  wketfaer  or  not  ihewe 
nand  inBtaUatiansaw  cloaed. 

Under  te  olosore  alternative  new 
construction  wodd  be  Teqained  at 
several  df  the  receptor  locations  «teR 
functions  may  be  traasfeRed. 

Adtfitional  iMonns&OB  oonoemiiq 
this  notice  may  be  obtained  by 
contacting  teConmiamfingOffioer, 
Northern  Division,  Naval  Facilities 
Engineering 'Cemmand,  tAttn:  Mr. 
Robert  Ostennueller,  Oede  IDZZ, 
telephone  (215)  897-^A282i,  BBttding  77L, 
U.S.  Navy  Base,  Philadelphia.  PA  19112- 
5000. 

Dated:  Sq)taniber  la  tMa 
Patrick  Gamcst, 

Commander.  fAGC  iSN.  O^taflment^ffAe 
Navy.  AhemateFederal  Register  JjoiaoB 
Officer. 

(FR  Doc.  90-21612  Filed  0-11-90;  8:45  amj 
BIUJNQ  COM  sste-Af-a 


DEPARTMENT  OF  EDtJCATION 
[CFDAN0.1421V1 

Oturi^gif  I  Mamaaw  £acma  lAi^ftinA 
^FSWWn  "WlVIBiVy  ^^W^Vf  iiiviuiiy 

Appiicationa  for  New  Awarda  for  Hacai 
YeartMl 

PURPOSE  OF  prooham:  To  provide 
grants  to  higher  education  institutions  to 
establish  for  academic -credit,  courses  of 
instruction  that  txrii  Anne  trainiiq-of 
undei;graduate  students  in  various 
academic  departments  with  experience 
as  tuton  in  public  conunimity  agencies 
that  serve  educationally  or  economically 
disadvantaged  individuals. 

APPLICABLE  NEOULATieN:  The  Education 
Department  General  Administeation 
Regulations  {EDGAR]  in  34  CFR  parts 
74,  75,  77,  79,  82.  and  85. 

BDXCnON  cmfEHA:  in  ewalnatiag 
applications  for  grants  under  tfan 
program,  the  Secretary  uses  te  EIX^AR 
selectioB  oriteria  4b  34  CFX  7£.2ia 

The  regulations  is  34  CFR  75.2ao(cj 
provide  that  the  Secretary  may  award 
up  to  100  poicts  ior  te  selection  CEiteria, 
inobidM^  a  leserwed  IS  painta.  For  tfiis 
competiUoa  'te  Seosetaiy  ilislribtites  te 
IS  points  as  lrils«wK 

filtm  af-C^iniTaan  ftlCHt 
75.210(b(K3i).  l^e  IS  paisasaee  added  4e 
this  oritenoa  tor  a  paaaftie  total  of  30 
points 
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Deadline  for  Transmittal  of 
Applications:  November  5, 1990. 

Deadline  for  Intergovernmental 
Review:  January  10, 1991. 

Applications  Forms  Available: 
September  19, 1990. 

Available  Funds:  The  President's 
budget  request  for  Fiscal  Year  1991 
includes  $5,042,000  for  the  Student 
Literacy  Corps.  The  Congress  has  not 
yet  completed  action  on  the  Fiscal  Year 
1991  appropriations.  The  estimates  given 
on  this  page  assume  passage  of  the 
President's  budget 

Estimated  Range  of  Awards:  Up  to 
$50,000. 

Estimated  Average  Size  of  Awards: 
$46,000. 

Estimated  Number  of  Awards:  90-100. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  2A  months. 
FOR  APPUCATKNIS  OR  INFORMATION 
contact:  Diana  Hayman,  U.S. 
Department  of  Education,  7th  and  D 
Streets,  SW.,  room  3022,  Washington, 
DC  20202-5251.  Telephone:  (202)  708- 
8394  or  708-7389. 

Authority:  20  IJ.S.C.  1018, 1018F. 

Dated:  September  6, 1990. 
Laooatd  L  Haynos  m 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Do&  90-21346  FUed  9-11-90;  8:45  am] 

MUMQ  COOK  4M»-«1-II 


MembersMp  of  the  Pert  ormanc* 
Review  Board 

AOCNCV:  Department  of  Education. 
ACTION:  Notice  of  membership  of  the 
Petformance  Review  Board. 

summary:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education  Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT 

Althea  Watson.  Director,  Executive 
Resources  Staff.  Personnel  Management 
Service.  Office  of  Management, 
Department  of  Education  [room  1187 A, 
FOB  6],  400  Maryland  Avenue.  SW., 
Washington.  DC  20202,  Telephone:  [202] 
401-0546. 

SU^MBfKNTARV  MFORMATKNC  Section 
4314(c)  (1)  through  (5)  of  titie  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  along  with  any 
comments  fay  other  senior  executives 
and  any  higher  level  executive  and 
make  recommendations  to  the 


appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

Membersliip 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Thomas  Anfinson,  Chair, 
Mary  Jean  LeTendre,  Co-Chair;  Gary 
Rasmussen,  )ohn  Childers,  Rita 
Esquivel.  Michael  Vader,  Gilbert 
Roman,  Bnmo  Manno,  and  Steven 
McNamara.  The  appointments  of  Alicia 
Coro,  Milton  Goldberg.  Thomas  Skelly, 
Carol  Cichowski,  William  Smith, 
Charles  O'Malley,  Susan  Craig, 
Theodore  Sky,  John  Haines,  Carl 
O'Riley,  and  Dick  Hays  are  to  be 
continued.  The  following  executives 
have  been  selected  to  serve  as  alternate 
members  of  the  Performance  Review 
Board:  Richard  LaPointe,  Emerson 
Elliott,  Vera  Winkler,  and  Judy  Schrag. 

Dated:  September  5, 1990. 
Thomas  E.  Anfinson, 
Deputy  Undersecretary  for  Management 
[FR  Doc.  90-21347  Filed  9-11-90;  8:45  am] 
BIUJNO  cooc  4000-ei-« 


DEPARTMEHT  OF  ENERGY 

Floodplain  Involvement  Notmcation 
for  the  Construction  of  Two  Storage 
Buildings  at  the  National  Institute  for 
Petroleum  and  Energy  Research 
(NIPER),  Bartlesville,  OK 

AOCNCY:  Department  of  Energy. 
action:  Notice  of  floodplain 
involvement 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  construct  two  storage 
buildings  at  the  National  Institute  for 
Petroleum  and  Energy  Research  (NIPER) 
in  Bartlesville,  Oklahoma.  Pursuant  to 
the  regulations  of  10  CFR  part  1022 
("Compliance  with  Floodplain/ 
Wetlands  Environmental  Review 
Requirements"),  the  DOE  has 
determined  that  this  action  would 
involve  activities  within  a  floodplain, 
and  therefore,  the  following  notice  is 
submitted  for  public  review  and 
comment. 

Before  proceeding  with  the  proposed 
action.  DOE  must  find  that  there  is  no 
practicable  alternative  to  locating  in  the 
floodplain  (10  CFR  1022.15).  To  assist  in 
making  this  finding,  DOE  will  prepare  a 
floodplain  assessment  pursuant  to  10 
CFR  1022.12.  The  assessment  will 
discuss  the  effects  of  the  proposal  and 
describe  potential  alternatives  and 
mitigation  measures. 
DATES:  Any  comments  are  due  on  or 
before  September  27, 1990. 


addresses:  Address  comments  or 
requests  to  the  Bartlesville  Project 
Office,  U.S.  Department  of  Energy,  P.O. 
Box  1398,  Bartlesville.  Oklahoma  74005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alex  Crawley,  Environmental 
Coordinator,  Bartlesville  Project  Office, 
U.S.  Department  of  Energy,  Bartlesville, 
Oklahoma  74005  (918)  337-4406. 
SUPPtEMENTARY  INFORMATION: 

I.  Site  and  Project  Description 

Site  Description 

The  proposed  project  is  located  at 
NIPER  on  the  northern  edge  of    . 
Bartlesville,  Oklahoma  in  Washington 
County,  about  50  miles  north  of  Tulsa, 
and  lies  in  the  100  year  floodplain  of  tiie 
Caney  River.  The  population  of 
Bartlesville  is  approximately  37,000.  The 
topography  of  Bartlesville  consists  of 
rolling  countryside  with  an  average 
elevation  of  about  700  ft.  The  major 
watershed  system  is  the  Caney  River 
which  runs  through  Bartlesville. 

NIPER  is  located  on  15.7  acres  of  flat 
terrain,  with  no  streams  flowing  through 
it  The  research  facilities  consist  of 
laboratories,  offices,  workshops,  etc., 
with  a  total  floor  area  of  118,000  square 
feet 

There  are  residential  areas  on  three 
sides  of  the  NIPER  facility.  Commercial 
and  industrial  buildings  are  located 
about  0.5  miles  west  of  the  site,  and  the 
Caney  River  flows  within  0.5  miles  of 
the  site's  northern  boimdary. 

Project  Description 

NIPER  has  proposed  the  construction 
of  two  storage  buildings: 

(1)  A  structure  is  required  to  store 
drums  of  petroleimi  samples  used  in 
laboratory  research  projects  where  they 
will  not  be  subject  to  the  elements 
which  cause  container  deterioration  and 
alter  the  composition  of  the  contained 
samples.  It  is  also  necessary  to  have 
drum  storage  which  will  protect  the 
environment  bxtm  hydrocarbon 
contamination. 

The  building  proposed  for  this 
purpose  is  a  16'  X  40'  roof  over  a 
concrete  pad  with  an  8"  lip  to  act  as  a 
safety  berm  to  contain  any  accidental 
spill.  The  elevating  fill  area  will  be  6*  - 
high,  24'x55'  sloping  away  at  a  45 
degree  angle  to  the  original  ground 
surface. 

(2)  The  second  storage  building  is 
needed  to  relieve  the  crowded  condition 
caused  by  the  storage  of  unused 
instnmientation  in  the  laboratory. 

The  building  proposed  for  this 
purpose  is  a  40'X80'  pre-engineered 
steel  building  on  a  4"  reinforced  slab 
with  a  12"X18"  perimeter  foundation. 


The  building  is  proposed  to  be 
constructed  on  a  pad  elevated  T  above 
the  surrounding  terrain  with  earth  fill. 
The  pad  at  the  foot  is  132' x  192'  and  at 
the  top  is  60' X 120'. 

n.  Floodplain  Effect 

The  only  environmental  impact- 
producing  factor  associated  with  the 
proposed  action  is  the  floodplain. 
Adverse  impacts  can  be  grouped  into 
two  categories.  They  are  the  impact  to 
the  floodplain  and  the  impact  of  flooding 
on  the  structures  proposed  to  be 
constructed  in  the  floodplain. 
The  segment  proposed  for 
construction  in  the  floodplain  is  in  a 
pocket  or  backwater  area  where  it  will 
not  hnpede  the  flow  of  the  stream  during 
overflow.  The  only  potential  impacts 
would  be  volume  d^placement  and 
encouragement  of  farther  development 
Volume  displacement  will  be  minimized 
by  the  acquisition  dl  elevating  fill-dirt 
firom  the  floodplain  at  a  location  near 
the  construction  site.  The  fill  dirt  will  be 
acquired  from  a  site  approximately  one 
ha&  mile  north  of  the  construction  site 
within  the  floodplain.  The  second 
potential  impact  is  the  intensification  of 
other  development  in  the  floodplain.  The 
development  planned  is  not  expected  to 
encourage  the  other  development 

The  proposed  development  is  on  the 
edge  of  the  floodplain.  Adjacent 
property  not  owned  by  DOE  has  much 
more  severe  flooding  potential,  such  that 
the  economics  for  flood  protection 
would  present  a  significant  problem  for 
developers. 

Damage  control  for  the  structures  and 
contents  will  be  accomplished  by  the 
elevation  of  the  two  facilities  to  meet 
DOE  and  local  requirements.  Tlie  floor 
of  any  new  structure  is  required  to  be 
elevated  to  1  foot  above  the  base  or  100 
year  flood  level.  The  storage  building  for 
the  laboratory  instruments  is  planned  to 
have  a  flood  elevation  of  679  ft  which  is 
3  ft  above  the  base  flood  level.  The 
proposed  fuel-drum  building  is 
considered  a  "critical  action." 
Therefore,  ito  floor  will  be  elevated 
above  the  500  year  flood  level  of  681  ft. 
Signed  in  Washington.  DC  this  3l8t  day  of 
August  1990. 
Robert  R  Gontile, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc  90-21380  Filed  9-11-90;  8:45  am] 
■LUNQ  CODE  SWfr^l-ll 


Procurwnsnt  and  Assistancs 
Management  Dirsctorata;  Colorado 
School  of  MInas 

AOENCr.  U.S.  Department  of  Energy 
(DOE). 


ACTION:  Notice  of  restricted  eligibility 
for  grant  award. 

summary:  DOE  announces  that  it  plans 
to  award  a  grant  to  the  Colorado  School 
of  Mines  (CSM)  in  the  amount  of  $75,000 
for  fiscal  year  90,  in  partial  support  of 
the  Thirteenth  Summer  Field  Institute 
entitled  "Energy  and  Mineral 
Opportunities,  Problems  and  Policy 
Issues."  Pursuant  to  {  600.7(b)(2)(i)(B)  of 
the  DOE  Financial  Assistance  Rules,  10 
CFR  part  600,  DOE  has  determined  that 
eligibility  for  this  grant  award  shall  be 
limited  to  the  Colorado  School  of  Mines. 

PROCUREMENT  REQUEST  NUMBER:  01- 
90FE62168.000. 

SUPPLEMENTARY  INFORMATKNC  Each 
year  since  1978,  the  Colorado  School  of 
Mines  has  successfully  conducted  a 
Summer  Institute  on  Western  Energy 
and  Minerals  Opportunities  which  has 
provided  important  baclcground 
information  for  Congressional  and 
Executive  staff  engaged  in  developing 
energy  related  legislation. 

Hie  Colorado  School  of  Mines  is  the 
only  institute  with  8  years  of  previous 
experience  in  conducting  this  particular 
summer  institute  which  has  given  CSM  a 
capability  that  is  currently  unique.  There 
is  no  other  such  source  now  providing  a 
comparable  session.  The  CSM  Summer 
Field  Institute  is  primarily  for  senior 
staff  members  from  Congress,  GAO, 
OMB  etc.  The  Institute  holds  its  two  1- 
week  programs  in  July  and  during  the 
Congressional  break  in  August  for  each 
year  of  the  program. 

Therefore,  the  DOE  has  determined 
that  this  award  to  the  Colorado  School 
of  Mines  on  a  restricted  eligibility  basis 
is  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT 
Shirley  Jones,  PR-321.1,  U.S.  Department 
of  Energy,  Office  of  Placement  and 
Administration,  1000  Independence 
Ave.,  SW..  Washington.  DC  20585,  (202) 
586-1113. 
Jefficey  Rubenstein, 

Director,  (^rations Division  "A".  Officeof 
Placement  and  Administration. 
[FR  Doc.  90-21361  Filed  9-11-90: 8:45  am] 
sauNO  cooc  SMfr^t-H 

Advisory  Committee  on  Nudear 
FacWty  Safety.  Notice  of  Open  and 
dosad  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 86  Stat  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  B  Time:  Monday,  September  24, 
199a  8  ajn.  to  9  a  jn.-Closed  8  p.m.  to  10 


p.m.  Tuesday,  September  25, 1990. 8  ajo. 
to  5  p.m. 

Place:  Los  Alamos  Inn,  KTVA  and 
Peacepipe  Rooms,  2201  Trinity  Drive. 
Los  Alamos,  New  Mexico  87544. 

Subject-  Environmental  Health,  and 
Safety  Programs  at  LANL;  Technical 
Issues  at  Selected  LANL  Facilities. 

Contact  Wallace  R.  Komack, 
Executive  Director,  ACNFS,  AC-21, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  202/586-1770. 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2014). 

Tentative  Agenda 

September  24. 1990 

8  a.m.  Closed  Meeting  at  Los  Alamos 

National  Laboratory  (LANL). 

9  a.m.  Adjourn  Until  8  p.m. 

8  p.m.  Public  Comment  SessioiL 

10  p.m.  Adjourn  until  8  a.m.  on 

September  25, 1990. 

September  25, 1990 
8  a.m. 

Chairman  John  F.  Aheame  Opens 
Meeting. 

Enviroimiental,  Health,  and  Safety 
Programs  at  LANL;  Technical  Issues 
at  Selected  LANL  Facilities. 
12  Noon  Lunch. 
1  p.m. 

Meeting  Resumes. 

Technical  Issues  at  Selected  LANL 
Facilities. 

Subcommittee  Reports. 

Commi|tee  Business. 
5  p.m.  Meeting  ends. 

Public  participation:  The  meeting  is 
open  to  the  public  from  8  p.m.  until  10 
p.m.  on  September  24, 1990  and  from  6 
a.m.  until  5  p.m.  on  September  25th. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Wallace 
Komack  at  the  address  or  telephone 
nimiber  listed  above.  Requests  must  be 
received  5  days  prior  to  die  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
"The  Chairperson  of  the  Conmiittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business. 

Closed  meeting:  Pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  PubUc  Law  92-463,  as  amended 
(U.S.C.  app.  n  (1982)),  part  of  these 
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advisory  OMnmittee  meetings  coocems 
matters  listed  in  5  U.S.C  552b(c)(l)  and 
that  accofdingly.  on  September  24. 1980, 
from  approximateiy  8  a.m.  nntil  9  ajn., 
the  meeting  will  be  dosed  to  the  public. 

7>aii«crv><s.' The  transcript  of  die 
meeting  wUl  be  availaUe  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  room.  lE- 
190.  Porrestal  Building.  1000 
Independence  Ave..  SW..  Washington. 
DC,  between  9  a  jn.  and  4  pjn.,  Mraday 
through  Friday,  except  Federal  holidays. 

lasusd  at  WashingtoB,  DC  on  September  Sc 
1990. 

IWahmtrtmUIn, 

Deputy  Adrimtry  Committea,  Managemmt 
Officer. 
[FR  Doc.  90-21358  Filed  9-7-«0(  10:19  am) 


Federal  Energy  Regulatory 
Commission 

[Docket  NOSL  ELS9-3»-O00l  elaL] 

Boctrtc  Rate,  SmaM  Power  Production, 
and  intertocUng  Directorate  Hbiga; 
Green  Mountain  Power  Corp.  at  aL 

1.  Green  Mountain  Power  Corp. 
(Docket  No.  ELae-33-000] 
August  2S,  19901 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

Take  Botiee  dtat  an  August  la  199a 
Green  Mountain  Power  Corporation 
(GMPj  tendered  for  filing  an 
Amendment  to  the  Lease  Agreement 
between  GMP  and  International 
Business  Machines  Corporation  (1MB)  - 
which  deleted  a  provision  of  the  Lease 
Agreement  under  which  GMP  was  to    - 
operate  the  gas  turbines  to  supply 
electricity  to  \SM  when  GMFs  regular 
utility  service  to  IBM's  main  plant  in 
Essex  Junction,  Vermont  was 
interrupted.  According  to  GMP.  GMP 
and  IBM  have  negotiated  alternative 
arrangements  under  which  GMP  will 
maintain  retail  service  to  IBM  under 
such  drcnmstances. 

On  August  14. 1900.  GMP  submitted 
for  filing  the  arrangements  under  which 
GMP  is  to  maintain  service  to  1^4  in  a 
Metering  Agreement  between  IBM  and 
GMP. 

ConunenX  (Aile:  September  6, 1990.  in 
accordance  writh  Staiidard  Paragrairii  B 
at  the  end  of  this  notice. 


2.NewYoritPiowarPlMl 

[Docket  No.  ER90-«ea-000i 
AagBSt  31. 1900. 

Take  notke  dMt  on  Angost  2B.  198a 
dieMsfl^er  Bectrie  CoiporBtions  of  the 


New  Yf»k  Power  Pod  (NYHP)  tendoed 
for  filing  widi  the  Commissimi  (1)  a 
redesignatim  of  four  pool-related 
agreoasents  and  (2)  two  changes  in  rates, 
namely,  the  Supplemental  Capability 
Charge  (Sdiedule  C-1  of  the  NYPP 
Agreement)  and  the  Capability 
Deficiency  Charge  (Scheditle  B  of  the 
NYPP  Agreement).  These  changes  are 
proposed  to  be  effective  October  29, 
1999.  All  NYFP  members  have  agreed  to 
the  proposed  dianges  as  well  as  the 
proposed  effective  date.  Copies  of  die 
filing  have  been  sent  to  the  NYPP 
members  and  to  die  New  York  Public 
Service  Commissicm. 

Comment  date:  September  17, 199a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  CalifcHnia  Edison  Co. 
[Docket  Na  EC9O-17-a00] 
August  31. 1900b 

Take  notice  that  on  August  20, 1990, 
Southern  California  Edison  Company 
(Edison),  pursuant  to  section  203  of  die 
Federal  Power  Act.  16  U.S.C  824b, 
tendered  for  filing  an  application  for  an 
order  authorizing  the  sale  of  two  161  kV 
transmission  lines  (a  total  of  three  miles 
in  length)  to  Imperial  Irrigation  District 
(IID). 

On  January  29. 199a  Edison  and  IID 
executed  the  Sale  Agreement  between 
Imperial  Irrigation  Ehstrict  and  Southern 
California  Edison  Company.  In 
accordance  with  the  Sale  Agreement, 
no  will  purchase  Edison's  interest  in  die 
Yuma-Axis  Generating  Station  (Axis 
Station)  and  related  properties  which 
include  two  161  kV  lines,  each  of  which 
is  approximately  l-Vi  miles  in  length. 
One  of  the  161  kV  lines  interconnects 
the  Axis  Station  in  Yuma  County, 
Arizona,  widi  ITO  at  EDO's  Pilot  Knob 
Substation  in  Imperial  County. 
CaUfomia.  The  other  is  currendy  unused 
and  extends  from  the  PUot  Knob 
Substation  to  the  California-Mexico 
border.  Upon  completion  of  die  sale  of 
Axis  Substation,  IID  is  expected  to  use 
the  161  kV  line  from  Axis  Stati<m  to 
IID's  Pilot  Knob  Substation  to  transmit 
its  share  of  the  Axis  Station  generation 
to  its  service  territory. 

Copies  of  this  Application  have  been 
served  Mpau  the  state  commissions  of 
Arizona  and  California. 

Comment  date:  September  17, 1990,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 


CDsBielJ.] 

(Docket  No.  1D-2491-000I 
August  31, 1000. 

Take  notice  diat  OB  August  28, 198a 
Daniel  J.  Kmsm  filed  aa  application 
pursuant  lo  section  306(b)  of  the  Federal 


Power  Act  to  hold  the  ft^owing 
positions: 

Director  Centd  Corporaticm. 
Director  Partnership  Mutual  Life 
Insurance  Company. 

Comment  date:  September  17, 1960,  in 
accordance  with  Standard  Paragaph  B 
at  the  end  of  this  notice. 

5.  Gilbert  W.  Moorman 

(Docket  No.  ID-2489-OOOl 
Almost  31,  loea 

Take  notice  that  on  August  23, 199a 
Gilbert  W.  Moorman  tendered  for  filing 
an  application  pursuant  to  section  305(b) 
of  the  Federal  Power  Act  to  hold  the 
following  positions: 

Vice  President;  Central  Illinois  Public 

Service  Company. 
Director;  Electric  Qniergy.  Inc. 

Comment  date:  September  17, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Daniel  J.  Evans 
[Docket  No.  ID-2490-O00] 
August  31,  lOOa 

Take  notice  that  on  August  24. 198a 
Daniel  J.  Evans  tendered  for  filing  an 
application  pursuant  to  section  30S(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Director  Puget  Sound  Power  ft  Light 

Company. 
Director;  Washington  Mutual  Savings 

Bank. 
Director  W.M.  Financial.  Inc. 

Comment  date:  September  17, 199a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ariunsas  Power  and  li^X  Co. 

[Docket  No.  ER90-5S9-aOO] 
August  31. 1900. 

Take  notice  that  Aricansas  Power  and 
Light  Company  (AP&L)  tendered  for 
filing  on  August  27. 19ea  a  proposed 
Agreement  for  Wholesatie  Power  Service 
(Power  Agreement).  Service  Area 
Boundary  Agreement  (Boundary 
Agreement)  and  Interchange  Agreement 
between  AP&L  and  Union  Electric  ' 
Company  (UE).  The  Power  Agreement. 
Boundary  Agreement  and  the 
Interchange  Agreement  (collectively 
Agreements)  are  being  filed  in 
connection  with  a  sales  agreement 
whereby  AP&L  would  seD  to  UE  die 
facilities  currendy  used  by  AP&L  to 
provide  retail  electric  service  within  the 
State  kA  Missouri,  and  UE  would 
thereafter  provide  the  retail  electric 
service  to  those  customers.  AP&L 
proposes  an  effective  date  for  die 
Agreements  the  day  following  the 


"closing  date"  as  defined  in  the  Sales 
Agreement. 

Under  the  proposed  Interchange 
Agreement,  the  parties  will  operate  their 
systems  in  synchronization  and  will 
cooperate  in  furnishing  to  each  other 
such  quantities  of  electric  power  and 
energy  as  either  party  may  request, 
subject  to  the  terms  and  conditions 
contained  within  the  Interchange 
Agreement.  The  Boundary  Agreement 
permits  one  party  to  request  the  other  to 
extend  distribution  facilities  to 
customers  of  the  requesting  party  when 
it  is  more  reasonable  for  such  line 
extensions  to  be  oonstincted  by  the 
other  party.         1 1 

Under  the  Power  Agreement,  UE  has 
agreed  to  purchase  certain  quantities  of 
power  and  energy  from  AP&L,  in 
accordance  with  terms  and  conditions 
contained  therein.  The  Power 
Agreement  shall  have  an  initial  term  of 
ten  years  from  its  effective  date. 

AP&L  requests  waiver  of  the 
necessary  Federal  Energy  Regulatory 
Commission  regulations  so  that  the 
Agreements  may  take  effect  as  of  the 
date  requested. 

A  copy  of  the  filing  was  served  upon 
Union  Electric  Company,  the  Arkansas 
Public  Service  Commission  and  the 
Missouri  Public  Service  Commission. 

Comment  date:  September  17, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Naheola  Coge 
Partnership 


ineral 
[Docket  No.  QFOO^ZIS-OOO] 


ition  Limited 


August  31. 1990. 

On  August  22, 1990,  Naheola 
Cogeneration  Limited  Partnership 
(Applicant),  of  1177  West  Loop  Soudi, 
Suite  900,  Houston,  Texas  77027, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  wUl  be  located  in  Pennington, 
Alabama  at  the  site  of  the  James  River 
Pennington  Naheola  Mill.  The  facility 
will  consist  of  a  black  Uquor  chemical 
recovery  unit,  two  wood/coal  fired 
boilers,  three  oil/natural  gas  fired 
boilers  and  three  extraction  steam 
turbine  generators.  Thermal  energy,  in 
the  form  of  extraction  steam,  will  be 
used  for  pulp  and  paper  manufacturing 
operations.  The  net  electric  power 
production  capacify  of  the  facility  will 
be  31.7  MW.  Applicant  states  that  die 
primary  energy  sources  for  the  facility 
are  process  black  liquor  (59.76%),  wood 


(13.24%),  coal  (14.56%)  and  gas  or  oil 
(12.44%).  Installation  of  the  facility  is 
expected  to  begin  in  December  1990. 

Comment  date:  Thirty  days  fiom 
pubUcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Somas  Energy,  Inc. 

[Docket  No.  QF90-217-000] 
August  31. 199a 

On  August  24, 1990,  Sumas  Energy, 
Inc.,  of  17411  NE.  Union  Hill  Road,  Suite 
290,  Redmond,  Washington  98052, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  the  City  of 
Sumas,  Washington.  The  facility  will 
consist  of  a  combustion  turbine 
generator,  a  heat  recovery  steam 
generator,  and  a  condensing  steam 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  lumber  drying.  The  electric  power 
production  capacity  of  the  facility  will 
be  approximately  58  MW.  The  primary 
source  of  energy  will  be  natural  gas. 
Construction  of  the  facility  is  scheduled 
to  begin  in  fall  of  1990. 

Comment  date:  Thirty  days  fiom 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Grayling  Generating  Station  Limited 
Partnership 

[Docket  No.  ER9O-561-000] 
August  31. 1990. 

Take  notice  that  Grayling  Generating 
Station  Limited  Partnership  (Grayling),  a 
Michigan  limited  partnership,  on  August 
28, 1990,  tendered  for  filing,  pursuant  to 
18  CFR  25.1  and  35.12.  proposed  FERC 
Rate  Schedule  No.  1,  applicable  to  sales 
of  energy  and  capacity  to  Consumers 
Power  Company  (Consumers)  from  a 
biomass  waste  wood  electric  generating 
facility  owned  and  operated  by  Grayling 
in  Grayling  Township,  Crawford 
County.  Michigan  (die  "FacUity").  The 
faciUty  is  certified  as  a  qualifying  small 
power  production  facility  within  the 
meaning  of  sections  201  and  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  and  the  regulations  promulgated 
thereunder. 

The  proposed  initial  rate  is  set  forth  in 
the  Power  Purchase  Agreement  as 
amended  (the  "Agreement"),  between 
Grayling  and  Consumers.  The  agreement 
establishes  a  purchase  price  based  on 
Consumer's  avoided  cost  and  applicable 
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to  all  electricity  delivered  by  Grayling  to 
Consumers.  Hie  purchase  price  includes 
both  an  energy  charge  and  a  capacity 
charge. 

Consumers  will  pay  for  energy  on  a 
per  kilowatt  hour  basis.  Consumers  will 
pay  a  capacity  rate  commencing  on  the 
date  of  commercial  operation.  'The 
capacity  rate  represents  a  levelized 
average  rate  of  4.05  cents  per  kilowatt 
hour  for  a  dispatchable  plant  as  defined 
in  the  Agreement  The  energy  rate  is 
composed  of  the  energy  charge 
associated  with  fixed  expenses  and  the 
energy  charge  associated  with  variable 
expenses,  li^e  energy  rate  is 
redetermined  every  month  pursuant  to 
the  formulas  set  forth  in  the  Agreement 

Grayling  requests  waiver  of  the 
Federal  Energy  Regulatory 
Commission's  (the  "Commission") 
notice  requirements  so  that  the  rate 
schedule  may  take  effect  as  of  the  date 
of  the  Grayling's  initial  delivery  to 
Consumers.  Grayling  also  seeks  waiver 
of  the  Commission's  requirements  for 
filing  changes  in  its  Rate  Schedule  No.  1 
in  the  event  of  any  change  in  the  rates 
calculated  pursuant  to  the  formulas  as 
set  forth  in  the  Agreement 

Additionally.  Grayling  seeks  waiver 
of  the  Commission's  regulations 
regarding  cost-of-service  documentation, 
accounting  practices,  reporting 
requirements,  property  dispositions  and 
consoUdations.  securities  issuances  or 
assumptions  of  liability,  the  holding  of 
interlocking  positions  and  such  other 
matters  as  the  Commission  deems 
appropriate.  Grayling  has  requested 
expedited  consideration  of  this  filing  to 
facilitate  the  commencement  of 
construction  of  and  closing  for  obtaining 
financing  for  the  Facility  which  are 
scheduled  for  October  1, 1990. 

Copies  of  the  instant  filing  have  been 
servedoipon  Consumers  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  September  17, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Upper  Peninsuls  Power  Co. 

[Docket  No.  ERSO-SOO-OOO] 
August  31, 199a 

Take  notice  that  on  August  28, 1990 
the  Upper  Peninsula  Power  Company 
(UPPCO)  tendered  for  filing  proposed 
changes  in  the  rate  schedules  for  service 
to  the  Alger-Delta  Cooperative  Electric 
Association,  the  Ontonagon  County 
Rural  Electrification  Association, 
Village  of  Baraga,  City  of  Escanaba,  City 
of  Gladstone,  Village  of  L'Anse,  City  of 
Negaunee,  Wisconsin  Electric  Power 
Company,  and  Edison  Sault  Electric 
Company. 
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The  Upper  PeniiMula  Power  Company 
asMTt  ^t  the  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
Regulations.  UPPCO  states  that  the 
schedalc  in  the  rate  filed  will  supersede 
the  schedule  presently  on  file  with  dus 
Coounission. 

The  proposed  changes  would  increase 
revenues  for  these  jurisdictitnial  sales 
based  on  the  Period  I  test  period  ended 
December  31. 1988  by  $468,102.  UPPO 
proposes  that  the  rate  increase  become 
effective  61  days  after  the  filing,  on 
October  28, 1990. 

The  reason  stated  by  UPPCO  for  the 
increase  is  to  overcome  the  revenue 
deficiency  fima  this  type  of  service 
occasioned  by  the  continued 
inflationary  impact  on  its  costs. 

UPPCO  has  also  proposed  to  return  to 
these  jurisdictional  customers  their 
portion  of  the  Capital  Gain  associated 
with  the  sale  of  Upper  Peninsula 
Generating  Company  to  Wisconsin 
Electric  Power  Company.  UPPCO 
proposes  to  refund  the  amount  over  a 
two-year  period  in  a  kWh  basis 
beginning  in  December  1990. 

Copies  of  the  filing  were  served  upon 
UPPCO'SrSffected  jurisdictional 
customers,  and  the  Midiigan  Public 
Service  Commission. 

Comment  dale:  September  17, 1990,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

12.  NoiteaslUtilities  Swvloe  Co. 

[Docket  No.  ER90-558-000) 
August  31, 199a 

Take  notice  that  on  August  27. 1980, 
Northeast  Utilities  Service  Company 
(NUSCO)  acting  as  Agent  for  the 
Connecticut  Li^t  and  Power  Company 
(CLAP)  and  Western  Massachusetts 
Electric  Company  (WMECO,  and 
together  widi  CL&P,  the  NU  Companies] 
tendered  for  filing  as  a  rate  schedule  an 
agreement  (the  Agreement)  between  the 
NU  Companies  and  Green  Mountain 
Power  Corporation  (GMP).  The 
Agreement  dated  as  of  February  1, 1988, 
provides  for  the  NU  Companies  to  sell 
system  energy  oar  for  die  NU  Companies 
to  exchange  system  energy  for  an 
entitlement  in  capacity  from  GMFs 
system  that  may  be  available  on  a  daily 
or  weekly  basis.  This  Agreement  shaO 
supersede  Ute  System  Power  Sales 
Agreement  between  the  parties  dated 
May  4. 1982. 

NUSCO  requests  Uiat  the  Commission 
waive  its  custonury  notice  period  and 
filing  requirements  to  the  extent 
necessary  to  allow  the  Agreement  to 
become  effective  on  February  1. 198B. 

CMP  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 


The  Agreement  has  been  executed  by 
the  NU  Companies  and  by  GMP  and 
copies  have  been  mailed  or  delivered  to 
each  of  them. 

NUSCO  fiiriher  states  that  die  filing  is 
in  accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  September  17, 1990.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Orange  and  Rockland  Utifides,  Inc. 

(Docket  Na  ER90-M$-000) 
September  4, 1990. 

Take  notice  that  on  August  29, 1990, 
Orange  and  Roddand  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  pursuant  to  Federal  Energy 
Regtdatory  Commission's  order  issued 
January  15, 1988  in  Docket  Na  ER88- 
112,  an  executed  Service  Agreement 
between  Orange  and  Rockland  and 
Orange  Devel^ment  Corporation. 

Comment  date:  September  20, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  tA  this  notice. 

14.  Northern  States  Power  Co. 

(Dodcet  Na  ER88-72-0021 
Septemlwr  4, 199a 

Take  notice  diat  on  August  15. 1990, 
Northern  States  Power  Company 
submitted  for  filing  its  refund  report  in 
the  above  referenced  docket. 

Comment  date:  September  14, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Nantahala  Poww  and  Light  Co. 

[Docket  No.  ER90-312-0001 
September  4. 1990. 

Take  notice  that  on  August  29, 1990, 
Nantahala  Power  and  Light  Company 
(Nantahala)  amended  its  filing  in  this 
docket  to  reflect  a  settlement  with  its 
resale  customers. 

Nantahala  states  that  the  dianges 
reflected  in  this  filing  are  to  the 
capitalizabon  ratios  and  rate  of  return 
utilized  in  the  COSAC  rate  tariff. 

Comment  date:  September  20, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  American  Electric  Power  Service 
Corp. 

[Docket  No.  ER9O-«e3-O0O] 
September  4. 199a 

Take  notice  that  American  Electric 
Powo'  Service  Corporation  (AEPSC),  on 
behalf  of  Appalachian  Power  Company 
(APCO)  and  Indiana  Michigan  Power 
Company  (I&M),  on  August  30, 1990, 
tendered  for  filing  proposed  changes  in 
an  agreement  among  I&M,  APCO,  and 
the  Carolina  Power  &  Light  Company 
(CP&L).  which  has  been  designed  IftM 
Rate  Schedule  FERC  Na  77.  APCO 


Supplement  No.  21  to  Rate  Schedule  FPC 
No.  24  and  CP&L  Supplement  No.  9  to 
Rate  Schedule  FPC  No.  44.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by  an 
estimated  annualized  $2.4  mUlion  based 
on  the  12-month  period  ending 
December  31, 1990. 

The  filing  proposes,  effective 
November  1, 1990,  an  increase  in  the 
charge  for  transmission  service  under 
the  Agreement,  reflecting  updated  costs 
of  service. 

Copies  of  the  filing  were  served  upon 
CP&L,  the  Indiana  Utility  Regulatory 
Commission,  the  Michigan  Public 
Service  Commission,  the  State 
Corporation  Commission  of  Virginia,  the 
Public  Service  Commission  of  West 
Virginia,  the  North  Carolina  Utilities 
Commission,  and  the  Soudi  Carolina 
Public  Service  Commission. 

Comment  date:  September  20, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Poww  Pool 

[Docket  No.  ER90-664-000] 
September  4, 1990. 

Take  notice  that  on  August  30, 1990, 
die  New  England  Power  Pool  (NEPOOL) 
Executive  Committee,  tendered  for  filing 
a  Supplement  to  the  New  England 
Power  Agreement,  dated  as  of 
September  1, 1971  and  amended  by 
twenty-six  amendments.  NEPOOL  states 
that  the  Supplement  increases 
participant  capability  responsibUity 
charges  specified  in  a  previous 
Supplement  to  the  New  England  Power 
Pool  Agreement  for  the  twelve-month 
pool  Power  Year  commencing  November 
1,1990. 

NEPOOL  states  that  the  pod 
Capability  Responsibility  adjustment 
charge  and  Capability  Responsibility 
deficiency  charge  have  been  changed 
pursuant  to  sections  9.4(b}  and  9.4(d)  of 
the  NEPOOL  Agreement  in  order  to 
accomplish  the  bulk  power  reliability 
objectives  of  the  pool  and  to  provide  for 
the  equitable  sharing  of  pool  costs  and 
benefits.  The  NEPOOL  Executive 
Committee  has  requested  that  the 
changed  Capability  Responsibility 
charges  be  permitted  to  become 
effective  on  November  1, 1990,  the 
beginning  of  the  next  pool  Power  Year. 

Comment  date:  September  20, 1990,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standaid  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoiild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 


DC  20428.  fai  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  lYotests  will  be 
ccHoidered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  modon  to  intervoie.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD-CaalMU, 
Secretary. 

[PR  Doc.  90-21317  Plied  9-11-SO;  8:45  am] 
Muma  oooc  srir-sMi 

[Docket  Noe.  CPW-2047-800.  et  aL] 

Natural  Oat  Ceriflcate  FMngs; 
Southam  NatMTii  Gas  Co.  at  aL 

August  30, 1990. 

Take  notice  diat  die  following  filings 
have  been  made  with  the  Commission. 

1.  Sottdwm  Nateral  Gas  Company 

[Dodcet  No.  CPBO^2047-000] 

Take  notice  that  on  August  23, 1990, 
Soudiem  Natural  Gas  Company 
(Soudiem),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CB80-2047-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  firm  sales 
service  for  South  Georgia  Natural  Gas 
Company  (South  Georgia),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  is  currendy 
authorized  to  sell  and  deliver  to  South 
Georgia  an  aggragate  contract  demand 
of  up  to  71,212  Mcf  of  natural  gas  per 
day.  Southern  further  states  that  South 
Georgia  has  filed  in  related  Docket  No. 
CP90-1661-000  for  permission  and 
approval  to  partially  abandon  firm  sales 
service  to  21  customers  by  5.257  Mcf  per 
day  and  to  reallocate  1,835  Mcf  per  day 
of  the  abandoned  volumes  to  two  odier 
customers.  Accordingly,  South  Georgia 
has  requested  a  reduction  in  its  contract 
demand  from  Southern  by  3,422  Mcf  per 
day  to  coincide  with  the  reduction  on  its 
own  system.  It  is  stated  that  such  a 
reduction  of  contract  demand  from 
Soathem  will  balance  South  Georgia's 
contract  demand  with  its  obligations  to 
its  customers. 

Southern  states  that  the  proposed 
abandonment  of  contract  demand  would 
not  reqaire  the  abandonment  of  any 
facilities.  Southam  also  states  that  it 


would  continue  to  use  all  of  its  available 
capacity  to  meet  the  demands  for  both 
transportation  and  sales  service  on  a 
peak  day. 

Comment  dote:  September  20, 1960.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Ca 

[Docket  No.  CP90-20SO-000] 

Take  notice  that  on  August  23, 1900, 
Williams  Natural  Gas  Cooipany 
(Williams],  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP9O-20S0-000  a  request  pursuant  to 
i  157MS  of  the  Commission's 
Regulations  for  permission  to  replace 
the  Kansas  Power  &  Light  Company 
(Kansas  Power)  Alba-Purcell  high 
pressure  regulator  setting  and  install 
measuring  and  appurtenant  facilities 
and  to  reclaim  die  Kansas  Power  Alba 
and  Purcell  town  border  settings  located 
in  Jasper  County,  Missouri  under 
Williams'  blanket  certificate  issued  in 
Docket  No.  CP82^79-00a  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WiUiams  states  that  by  reclahning  the 
Alba-Purcell  high  pressure  regulator  and 
appurtenant  facilities  and  replacing  it 
with  new  measuring,  regulating  and 
appurtenant  facilities  at  the  same 
location  woxdd  allow  Wiliams  to 
abandon  both  the  Alba  and  Purcell  town 
border  sites.  The  combination  of  the 
town  border  locations  and  the  high 
pressure  regulator  into  a  single  locaticm 
would  eliminate  maintenance  at  three 
separate  locations,  enable  Williams  to 
measure  natural  gas  at  a  single  location 
and  allow  for  more  efficient  operation  of 
William's  system,  it  is  stated.  The 
projected  volumes  of  delivery  through 
the  replacement  facilities  is  not 
expected  to  exceed  the  volumes 
currently  being  delivered  of  19,498  Mcf 
per  year  at  Alba  and  18.822  Mcf  per  year 
at  Purcell  with  a  maximum  peak  day 
volume  of  182  Mcf  at  Alba  and  189  Mcf 
at  Purcell,  it  is  indicated.  Williams 
states  that  the  reclaim  cost  is  estimated 
to  be  $6,418  with  a  salvage  value  of 
$1,180  and  that  the  estimated  cost  of 
construction  is  approximately  $18,072. 
which  would  be  paid  from  ftmds  on 
hand. 

Williams  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 
Williams  further  states  that  Kansas 
Power  is  aware  of  and  has  agreed  to  die 
proposals  set  forth  herein. 


Comment  date:  October  15, 1900.  in 
accordance  with  Standard  Paragraph  G 
at  the  «id  of  this  notice. 

S.  WiUams  Natml  Gaa  Co. 

[Docket  Na  CP9O-2051-O00] 

Take  notice  that  on  August  23. 1900, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  Na 
CP90-20S1-000  a  request  pxirsuant  to 
{  157.205  of  the  Commisuon's 
Regulations  for  permission  and  approval 
to  abandon  in  place  approximately  1,6 
miles  of  2-inch  lateral  pipeline  and 
appurtenant  facilities  located  in  Dondas 
and  Jefferson  Counties.  Kansas  and  me 
transportation  of  gas  through  these 
faciUties  under  Williams'  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  abandon.  In 
place,  amiroximately  1.6  miles  of  2-inch 
lateral  pipeline  origmally  installed  for 
the  delivery  and  sale  of  natural  gas  to 
the  KI^  Gas  Service  Company  for  resale 
and  delivery  of  natural  gas  to  Magnolia 
Pipe  Line  Company  for  use  as  fuel  at  its 
Williamstown  Pump  Station.  Williams 
states  that  the  sale  to  the  pump  station 
terminated  in  June,  1987,  and  the  pump 
station  was  reclaimed  in  1988.  Williams 
further  states  that  there  are  no  other 
customers  connected  to  or  being  served 
by  the  pipeline  to  be  abandoned  and  the 
landowners  affected  by  the 
abandonment  have  agreed  to  the 
abandonment  The  reclaim  cost  is 
estimated  to  be  $30  with  no  salvage 
value. 

Comment  date:  October  15. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Great  Lakes  Gas  Transmission 

[Docket  No.  CP90-2069-000) 

Take  notice  that  on  August  23, 1990. 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  One  Woodward 
Avenue,  Suite  1600,  Detroit  Michigan 
48226,  filed  in  Docket  No.  CP90-2053-000 
an  a|q>bcation  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  subpart  F  of 
part  157  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  facilities,  for 
permission  and  approval  to  abandon 
certain  facitities.  and  to  perform  other 
minor  transactions  eligible  thereunder, 
all  as  more  fiilly  set  forth  in  the 
application  which  is  on  file  with  the 
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Commission  and  open  to  public 
inspection. 

It  is  stated  that  such  a  certificate 
would  allow  Great  Lakes  to  perform  the 
following  activities:  (1)  construction, 
acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities:  (2)  sales  for  resale:  (3) 
construction  and  operation  of  sales  taps: 
(4)  changes  in  delivery  points;  (5) 
storage  services;  (6)  increases  in  storage 
capacity;  (7)  underground  storage  testing 
and  development;  (8)  abandonment;  (9) 
changes  in  rate  schedules;  and  (10) 
changes  in  customer  name.  Great  Lakes 
states  that  it  has  no  outstanding  budget- 
type  certificates.  Great  Lakes  states  that 
it  would  comply  with  the  terms. 
conditions,  and  procedures  specified  in 
Subpart  F  of  Part  157  of  the    ^ 
Commission's  Regulations. 


Comment  Date:  September  20. 1990.  in 
accordance  wtih  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Co. 

[Docket  No8.  CP90-208(M)00  and  CP9O-2081- 
000] 

Take  notice  that  ANR  Pipeline 
Company,  500  Renaissance  Center, 
Detroit,  Michigan  48243,  (Applicant), 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§  S  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 


the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  voliunes.  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  TtieM  prior  notice  raquMts  an  not 
consolidated. 


Doctal  number  (data 
Med) 


CP90-20e(M)00  (&-28- 
901 

CnO-20eO-001  (8-28- 
•0) 


Shippername 


S.C.JotMiaonWax. 


Aroo  Natural  Gas 
Martwtins- 


day.verage 

day,annual 

Dth 


700 

700 

255,500 

100.000 

100.000 

36,500,000 


Receipt  poMs ' 


OLA.  lA 

TX,OK.KS. 


'  Delivery  points 


W1... 
OK., 


Contract  date  rate 

schedule  service 

type 


FTS-I,  Firm 

ITS,  Interruptible 


Related  doctcet, 
start  up  date 


ST90-4068-000,  7- 
1-90. 

ST90-4068-000, 
7-1-90. 


>  Offshore  LxMisim  and  oNshora  Texas  are  Shown  as  OLA  and  OTX 


6.  ANR  Pipeline  Co. 

[DockefNos.  CP9fy-2Df72raiO  •,  CP»-2073- 
OOa  CP9(>-2O74-O0a  CP9(>-2075-000,  and 
CP90-207&-000] 

Take  notice  that  on  August  27. 1990. 
ANR  Pipeline  Company  (ANR).  500 
Rennaissance  Center.  Detroit,  Michigan 
48243  filed  in  the  above  referenced 
dockets  prior  notice  requests  pursuant 
to  S§  157.205  and  248.223  of  the 
Commission's  Regulations  imder  the 


*  These  prior  notice  requests  are  not 
consolidated. 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
532-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Information  appUcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 


numbers  and  initiation  dates  of  the  120- 
day  transactions  under  {  248.223  of  the 
Commission's  Regulations,  has  been 
provided  by  ANR  and  is  included  in  the 
attached  appendix. 

ANR  also  states  that  it  would  provide 
the  service  for  each  shipper  under  an 
executed  transportaion  agreement,  and 
that  ANR  would  charge  rates  and  abide 
by  the  terms  and  conditions  of  the    ' 
referenced  transportation  rate 
schedules. 

Comment  date:  October  15, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Dodiet  number 

CPMKiOTS-OOO 
CnO-2073-000 
Cf>00-2q74-000 
CP90-2075-000 
CP9O-207e-000 


Shipper  name 


CoasM  Gas  Marfcetina 
Ca 

wiBWBnss  energy 


CkMstai  Gas  MwlcaUng 
Co. 

Coasisi  Gas  MarfceOng 
Ca 

CWzens  Gas  Supply 
Corp. 


Peak  day  ■ 
average 
annual 


800,000 

800.000 

292.000,000 

25.000 

2S.0OO 

9.125.000 

50,000 

50,000 

18.250.000 

500.000 

500.000 

182.000,000 

100.000 

100.000 

36.500.000 


Receipt 


LA.  TX.  OK.  KS.~ 

Off  LA 

Off  TX 


Off  LA... 


WI,MI.. 


LA.  KS,  OK.  TX.  Off  LA, 
OffTX 


Points  of  deKvery 


Wl,  Ml,  lA,  IN 


Ml.  IL.  OH.  KY.  IN.. 


Off  LA... 


Wl,  OH.  Ml.  LA.  MO. 

TX.  lA,  OK.  IL,  KS.  IN, 

WY,  TN.  KY. 
IL.  TN.  MO,  KS,  IN,  Wl. 

lA. 


Start  up  date  rata 
achedule 


7/1/90,  ITS.... 

7/1/90,  rrs...- 
7/1/90.  rrs..- 

7/1/90.  ITS.._ 
6/30/90,  ITS.. 


Related  dockets 


ST90-4006-000. 
ST90-4071-000. 
ST90-4101-000. 
ST90-4095-000. 
ST90-4075-000. 
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7.  Nortliwest  Pipeline  Coip. 
[Docket  No.  CP8e>lS25-an) 

Take  notice  tliat  on  August  21. 1890, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way.  Salt  Lake 
City.  Utah  841$8,  filed  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  an  amendment  to  its  application 
in  Docket  No.  CP89-1525-000.  seeking  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction  of 
certain  pipeline  facilities,  and  the 
implementation  of  expanded  storage 
services,  all  as  described  therein. 

Specifically,  Northwest  has  filed  an 
amendment  to  its  previous  application 
in  which  it  proposed  to  expand  its  SGS- 
1  and  SGS-2  storage  services  which 
utilize  the  Jadcson  Prairie  storage  field. 
The  proposed  dianges  include  the 
following. 

(1)  In  its  amendment.  Northwest  has 
filed  to  reflect  the  decision  to  install 
only  four  12-inch  turbine  meters,  instead 
of  six,  and  to  combine  the  injection  and 
withd^wal  functions  by  making  the 
metering  bi-directionaL  In  addition. 
Northwest  now  intends  to  reuse  both  of 
the  existing  taps,  instead  of  replacing 
the  12-inch  tap  on  its  mainline  with  a  24- 
inch  tap.  NorUiwest  also  proposes  that 
the  new  meter  station  would  have  a 
MAOP  of  1,000  psia  instead  of  800  psia. 
The  new  cost  estimate  for  the  ineter 
station  is  $1.622.00a 

(2)  Consistent  with  the  ord^v  in 
Docket  No.  CP-6&-651-000  Northwest's 
proposal  herein  to  provide  additional 
open-access  storage  service  shotdd  be 
construed  to  provide  for  both  SGS-2F 
(firm)  and  SGSr-21  (interruptible) 
service.        ■  j  | 

(3)  Northwest  has  replaced  the  pro 
forma  SGS-2  tariff  sheets  included  in 
Exhibit  P.  Tab  1  of  the  application  with 
a  Revised  Exhibit  P.  Tab  1  which 
includes  pro  forma  SGS-2F  tariff  sheets 
modified  to  provide  for  demand  charge 
and  capacity  charge  credits  when  SGS- 
2F  service  is  provided  from  Washington 
Natural  Gas  Company's  (WNG)  or 
Washington  Water  Power  Company's 
(WWP)  owned  capacity. 

(4)  Northweflt's  request  for  authority 
to  utilize  available  Jackson  Prairie 
capacity  on  an  interruptible  basis  for 
system  supply  is  clarified  te  recognize 
that  Northwest  would  utilize  on  an 
interruptible  basis  for  system  supply 
only  unused  SGS-1  capacity,  not  the 
unused  SGS-2F  capacity. 

(5)  Northwest  withdraws  its  request  to 
provide  SG&-2  service  for  Cascade 
Natural  Gas  (CNG).  WWP  has  agreed  to 
release  to  CNG  150.000  therms  of  firm 


'  QuanlWaa  are  shosw  In  dakalhsrms  unlaas  olheiwlse  indtoaled. 


daily  deliverability.  55.328  dierms  of 
best-efforts  daily  deliverability  and 
4.800.000  therms  of  seasonal  capacity 
from  WWFs  existing  storage  capacity 
at  Jackson  Prairie.  Tine  expanded 
capacity  for  Jackson  Prairie  proposed  in 
CP89-1525-000  would  not  be  utilized  to 
serve  CNG.  The  service  to  CNG  would 
be  provided  under  the  SGS-1  rate 
schedule. 

(6)  Northwest  withdraws  its  request  to 
provide  modified  SGS-1  service  to 
Paiute  Pipeline  Company  (Paiute)  since 
Paiute  has  decided  not  to  execute  a  new 
SGS-1  service  agreement 

Comment  date:  September  20. 1990.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragrapli 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
witho*.t  futher  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  oUterwise  advised,  it  will  be 


unnecessary  for  tlie  applicant  to  appear 
or  t>e  rejnesented  at  the  liearing. 

G.  Any  person  or  the  Commission's 
staff  may,  widiin  45  dajrs  after  tite 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  die  time  allowed  for 
filing  a  protest,  die  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Nat\iral  Gas  Act 
Lob  D.  Cashril, 
Secretary. 

[FR  Doc.  90-21318  Filed  9-11-00;  8:45  am] 
BtLLMQ  COOC  9in-9t-m 


(Oodwt  No.  Tini-1-48-0001 

ANR  Pipelne  Co;  Proposed  changes 
in  FERC  Gas  Tariff 

September  5, 199a 

Take  notice  Uiat  ANR  Pipeline 
Company  ("ANR")  on  August  31, 1990 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1,  six 
copies  of  the  tariff  sheets.  Thirtieth 
Revised  Sheet  No.  18  and  Alternate 
Thirtieth  Revised  Sheet  No.  18,  to  be 
effective  October  1, 1990. 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  (ACA)  rate 
as  permitted  by  Section  17  of  its  Volume 
No.  1  Tariff.  ThirtieUi  Revised  Sheet  No. 
18  reflects  an  ACA  rate  of  10022  per 
dth,  while  Alternate  Thirtieth  Revised 
Sheet  No.  18  reflects  an  ACA  rate  of 
10019  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  AU  such  petitions  or  protests 
should  be  filed  on  or  before  September 
12, 1990.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJiy  party  wishing  to 
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become  a  party  to  the  proceeding  must 

file  a  petition  to  intervene.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Linwood  A.  Watson.  |rn 

Acting  Secretary. 

[FR  Dot  90-21319  Filed  9-11-flO;  8:45  am] 

I  COM  e717-«1-ll 


[Docfcel  Na  TIM1-1-61-000] 

Bayou  Intaretate  Pipeiine  system; 
Propoeed  Ctiange  in  FERC  GaeTariff 

September  5, 19ea 

Take  notice  that  on  August  31, 1990. 
Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  for  filing  Eighteenth 
Revised  Sheet  No.  4  to  be  a  part  of  its 
FERC  Gas  Tariff. 

Bayou  States  that  the  proposed  tariff 
sheet  provides  a  revised  Annual 
Changes  Adjustment  (ACA)  that  the 
Federal  Energy  Regulatory  Commission 
("Commission")  assesses  Bayou  under 
§  382.103  of  the  Commission's 
Regulations 

BayoaStates  that  a  copy  of  this  filing 
was  mailed  to  Bayou's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  on 
the  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  IX^  20426,  in  accordance 
with  St  385.214  and  385.211.  All  such 
motions  or  protests  must  be  filed  on  or 
before  September  12. 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

[PR  Doc.  90-21320  Filed  9-11-90: 8:45  am) 
MUMa  oooc  SnT-OVM 


[DodMt  No.  TM»1-1-M-0001 

Btadi  HarNn  PIpelne  Co;  Propoeed 
Chwigee  m  FERC  Qaa  Tariff 

September  5. 190a 

Take  notice  that  on  August  31. 1990. 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheet  to  be  effective 
October  1. 1990: 


Primary  Tariff  Sheet 

Third  Revised  Sheet  No.  4 
Reason  for  Filing 

Black  Marlin  states  that  the  above- 
referenced  tariff  sheets  is  being  filed  to 
reflect  an  ACA  charge  of  .22f /MMBtu 
based  on  the  Commission's  Annual 
Charge  BiUing  for  Fiscal  Year  1990.  Such 
unit  charge  differs  from  the  unit  charge 
determined  by  the  Commission  for  the 
reasons  set  forth  in  the  "Motion  of 
Interstate  Natural  Gas  Association  of 
America  and  Indicated  Pipelines  for 
Clarification  or  Modification"  filed 
August  30, 1990  in  Docket  No.  RM87-3- 
000.  to  which  Black  Marlin  is  a  party. 

In  the  event  the  Commission  does  not 
accept  the  above  tariff  sheet  for  filing. 
Black  Marlin  is  submitting  the  following 
alternate  tariff  sheet: 

Alternate  Tariff  Sheet 

Alternate  Third  Revised  Sheet  No.  4 

The  above  alternate  tariff  sheet 
reflects  the  ACA  Surcharge  of  .19^/ 
MMBtu  as  determined  by  the 
Commission  on  July  19, 1990  and  does 
not  include  amounts  related  to 
adjustments  for  the  prior  year. 

Black  MarUn  states  that  a  copy  of  its 
filing  has  been  served  on  all  customers 
receiving  gas  under  its  FERC  Gas  Tariff 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  SS  365.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inpsection  in  the  Pubhc  Reference 
Room. 

linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 

[FR  Doc  90-21321  Filed  »-ll-90: 8:45  am) 
BNJJNa  CODE  STir-ei-M 


[Docket  Na  TIMI-l-eT-OOO] 

Canyon  Creole  Conipreaaion  Co^ 
Propoeed  Ctiange  m  FERC  Gaa  Tariff 

September  5, 1990 

Take  notice  that  on  Ati^st  31. 1990. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  Elevendi 


Revised  Sheet  No.  4  (Original  volume 
No.  1)  and  Second  Revised  Sheet  No.  5 
(Original  Volume  No.  lA)  to  be  a  part  of 
its  FERC  Gas  Tariff,  to  be  effective 
October  1. 1990. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Canyon  to  recover  fiom  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1, 1990  is  .19^  per  Mcf. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1, 1990. 

Canyon  states  that  a  copy  of  the  filing 
is  being  mailed  to  Canyon's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Ir.. 
Acting  Secretary. 

[FR  Doc.  90-21322  Filed  9-11-90;  8:45am] 
Btuma  cooE  crir-oi-e 


[Docket  No.  TII90-1-63-0001 

Carnegie  Natural  Gas  Co.;  Proposed 
CItanges  In  FERC  Gas  Tariff 

September  5. 1990. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  August  31. 
1990,  tendered  for  filing  the  following 
revised  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1: 

Tenth  Revised  Sheet  No.  8  ^ 

Tenth  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  23 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 1990. 

Carnegie  states  that  it  is  amending  its 
sales  and  transportation  rate  schedules 
to  reflect  its  Commission-authorized 


Annual  Charge  Adjustment  ("ACA") 
unit  charge  of  $j0019  per  Mcf.  Carnegie 
states  that  this  filing  is  submitted  in 
compliance  with  i  154.38(d)(e)  of  the 
Conunission's  Regulations  and  section 
24  of  the  General  Terms  and  Conditions 
of  Carnegie's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

Carnegie  states  that  copies  of  the 
filing  were  served  upon  Carnegie's 
jurisdictional  customers  and  the 
applicable  state  regulatorv  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NW..  WasUngton, 
DC  20426.  in  accordance  with  S9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  WatUn.  ft.. 
Acting  Secretary 

|FR  Doc.  90-21323  Filed  9-11-90. 8:45  am| 
MUMQ  coos  •717<«1-ll 


[Docket  No.  RPM-16»-0001 

Colorado  Interetate  Gae  Co^  Petition 
for  Waiver 


September  5, 1990. 

On  August  2D,  1990,  Colorado 
Interstate  Gas  Company  ("CIG")  filed  a 
Petition  for  Waiver  for  18  CFR 
154.305(b)(1)  of  the  Commission's 
Regulations  in  CIG's  annual  purchased 
gas  adjustment  ("PGA")  in  Docket  No. 
TA91-1-32. 

CIG  requests  permanent  waiver  of 
154.305(b)(1)  of  the  Commission's 
Regulations  to  permit  CIG  to  recover 
producer-related  purchase  gas  cost 
expense  bom  its  jurisdictional  gas  sales 
customers  on  an  "as  billed"  demand/ 
commodity  basis  effective  October  1. 

1990 

CIG  states  that  copies  of  Uiis  Petition 
have  been  served  on  CIG's  jurisdictional 
customers  and  pubUc  bodies,  and  the 
filing  is  availaUe  for  public  inspection 
at  CIG's  offices  in  Colorado  Springs. 
Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  die  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  21. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Wataon.  |r.. 
Acting  Secretary. 

[FR  Doc.  90-21325  Filed  9-11-90:  8:45  am] 
MUMQ  cooE  srir^ti-H 


(Docket  Na  TM91-1-34-000] 

norida  Gas  Transmission  C04 
Proposed  Clianges  In  FERC  Qae  Tariff 

September  5. 1990. 

Take  nonce  that  on  August  31. 1990. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  be  effective  October  1. 
1990: 

Primary  Tariff  Sheets 

FERC  Gas  Tariff,  Second  Revised  Volume 
N0.I 

Fourth  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  8A 
First  Revised  Sheet  No.  8B 

FERC  Gas  Tariff,  Original  Volume  No.  3 
Second  Revised  Sheet  No.  1039 

Reason  for  Filing 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  reflect  an 
ACA  charge  of  .21c/MMBtu  (.021*/ 
therm)  based  on  the  Commission's 
Annual  Charge  Billing  for  Fiscal  Year 
1990.  Such  unit  charge  differs  fiom  the 
unit  charge  determined  by  the 
Commission  for  the  reasons  set  forth  in 
the  "Motion  of  Interstate  Natural  Gas 
Association  of  America  and  Indicated 
Pipelines  for  Clarification  or 
Modification"  filed  August  3a  1990  in 
Docket  No.  RM87-3-000.  to  which  FGT 
is  a  party. 

In  the  event  the  Commission  does  not 
accept  the  above  tariff  sheets  for  filing. 
FGT  is  submitting  the  following 
alternate  tariff  sheets: 


Altnnata  Tariff  Shsals 

FERC  Gas  Tariff,  Second  Revised  Volume 

N0.I 

Alternate  Fourth  Revised  Sheet  No.  8 

Alternate  First  Revised  Sheet  No.  8A 

Alternate  First  Revised  Sheet  No.  8B 

FERC  Gas  Tariff,  Original  Volume  No.  S 
Alternate  Second  Revised  Sheet  No.  1039 

The  above  alternate  tariff  sheets 
reflect  the  ACA  Surcharge  of  .19i/ 
MMBtu  as  determined  by  the 
Commission  on  July  19, 1990  snd  do  not 
include  amounts  related  to  adjustments 
for  the  prior  year. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  ito  FERC  Gas  Tariff  and 
interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE^  Washington. 
DC  20426  in  accordance  wiUi  SS  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  shoiUd  t>e  filed  on  or  before 
September  12. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  s  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc  90-21328  Filed  9-11-90;  8:45  am] 
SSJJNQ  COOS  t717-01-M 


[DodMt  No.  TIM1-1-77-000] 

HIgti  Island  Offslwre  System; 
Propoeed  Changes  In  FERC  Gaa  Tariff 

September  S,  ISSa 

Take  notice  that  on  August  31. 1990 
High  Island  Ofbhore  System  (HIOS) 
tendered  for  filing  pursuant  to  section  5 
of  the  Schedule  of  Rates  and  Charges  of 
its  FERC  Gss  Tariff,  First  Revised 
Volume  No.  1.  and  as  permitted  by 
8  154.38(d)(6)  of  die  Commission's 
Regulations.  Second  Revised  Sheet  No.  8 
and  Alternate  Second  Revised  Sheet  No. 
8.  to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  with  the  effective  date 
being  October  1. 1990. 

HIOS  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  (ACA)  rate. 
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Second  Revised  Sheet  Na  8  reflects  an 
ACA  rate  of  10022  per  Mcf.  while 
Alternate  Second  Revised  Sheet  No.  8 
reflects  an  ACA  rate  of  $.0019  per  M cL 
HIOS  states  further  than  the  authorized 
rate  of  10019  per  Mcf  does  not  take  into 
account  the  additional  charge  being 
assessed  to  the  pipelines  for  the 
undeireoovery  of  the  ACA  program  cost 
for  the  fiscal  year  1989,  whereas  the 
proposed  rate  of  100^2  per  Mcf  does. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  G^>itol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedrue  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12. 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  most 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watsoo.  Jr^ 
Acting  Secretary. 

(FR  Doc.  90-21327  Rled  »-ll-flO:  8:45  am] 
I  COM  S717-S1-H 


(OociNi  No.  mti-i-es-oooi 

JupMer  Energy  Corp4  Propoeed 
Changes  m  FERC  Gae  Tariff 

September  5. 1990. 

Take  notice  that  Jupiter  Energy 
Corporation  ("lupiter  Energy"  or  the 
"Company")  cm  August  31. 1990 
tendered  for  filing  ^e  following  sheets 
of  its  FERC  Gas  Tariff.  Original  Volume 
N0.I. 

Third  Revised  Sheet  Na  4A 
Thiid  Revised  Sheet  No.  SA 
Third  Revised  Sheet  No.  8A 

Jupiter  Energy  states  that  die  filed 
tariff  sheets  reflect  revision,  pursuant  to 
i  154.a8(dK6)  of  d>e  Commission's 
regulations,  of  Jupiter  Energy's  Amraal 
Chiarge  Ad|ustment  sordiarge  to  recover 
during  die  Commission's  upcoming 
fiscal  year  die  tZ7,598  Jupiter  Ene^ 
payment  of  the  Commission's  annual 
charges  billing.  The  new  ACA  surcharge 
ratetsaiOtpaMcE. 

Jupiter  Energy  proposes  an  ^active 
date  of  October  l,19ga 

Jupiter  Energy  states  that  copies  <A  the 
filkig  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  C^tol  Street  NE..  Washington, 
DC  20421  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  12, 1900.  Protests  will 
be  considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wislang  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Jupiter  Energy's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Linwood  A.  Waisoo,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21328  File  9-11-00;  8:45  am] 
BHJJNO  COOC  t717-01-« 


[Docket  Na  TIM1-1-53-000] 
K  N  Energy,  Inc.;  Tariff  Filing 

September  5, 199a 

On  August  31. 1990.  K  N  Energy.  Inc. 
("K  N")  tendered  for  filing  the  following 
revised  tariff  sheets: 

Third  Revised  Volume  No.  1 

Forty-Ninth  Revised  Sheet  No.  4 
Twenty-Seventh  Revised  Sheet  Na  4B 

Original  Volume  No.  1-A 
Third  Revised  Sheet  No.  4 

K  N  states  that  these  tariff  sheets 
reflect  the  Commission's  revised  Annual 
Charge  Adjustment  (ACA)  unit  charge 
and  requests  that  the  tariff  sheets  be 
made  effective  on  October  1. 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20421  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  918  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12, 1990.  Protests  will  be  considered  by 
the  Conmiission  in  determining  die 
appropriate  actioD  to  be  taken,  l>ut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mnst  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A  Watsen,  Jr. 
Acting  Secretary. 
[FR  Doc.  90-21329  FUed  9-11-00;  8:45  am] 

BNXMO  COOC  S717-S1.ll 


[Docket  Noa  TMI-t-M-OOO  and  TIM1-1- 

i»-4noi 

Naticnal  Fuel  Gm  Supply  Corp., 
PropoMd  CtMHiges  hi  FERC  Gas  Tariff 

September  S.  1900. 

Take  notice  that  on  August  31, 1990, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  become  effective  October 
1,1990: 

First  Revised  Volume  No.  1 

Item  A:  Thirty-Sixth  Revised  Sheet  Na  4 
Item  B:  Sixth  Revised  Sheet  No.  68 

First  Revised  Volume  No.  2 

Item  C:  Substitute  Ori^al  Sheet  No.  796 
First  Revised  Sheet  No.  857 

National  states  the  purpose  of  the 
revisions  in  Item  A  is  to  reflect  PGA 
current  rate  adjustments-pursuant  to 
section  17  of  the  General  Terms  and 
Conditions  of  National's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 
tariff  reflects  a  commodity  current 
adjustment  of  124  cents  per  Dth,  6t>m 
National's  July  alternate  quarteriy 
purchased  gas  cost  adjustment,  ^ed  on 
May  31. 1990,  in  Docket  No.  TQ90-3-1B- 
000,  an  average  commodity  cost  of 
purchased  gas  of  $2.7576  and  an  RQ  and 
CD  sales  commodity  rate  of  $2.9588  per 
Dth. 

National  states  the  purpose  of  the . 
revisions  in  Item  B  is  to  amend  Section 
19.1  of  the  General  Terms  and 
Conditions  of  National's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  (ACA 
Clause),  pursuant  to  18  CFR  154.38(d)  (6) 
to  include  reference  to  Rate  Schedules 
X-54  and  X-67.  The  effective  change 
results  in  an  increase  of  10002  to  10018/ 
DUl 

National  states  diat  the  purpose  of  the 
revisions  in  Item  C  is  filed  in  compliance 
widi  Docket  No.  CP88-194  to  make 
revisions  to  Rate  Schedules  X-54  and  X- 
57. 

National  further  states  that  copies  of 
this  filing  were  served  on  National's 
jurisdictional  customers  and  on  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  riiould  file  a  motion  to 
intervene  or  protest  with  tiie  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Street,  NE.,  Washington, 
DC  20421  in  accordance  with  rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
or  385.211).  All  such  motions  to 


intervene  or  protests  should  be  filed  on 

or  before  September  12, 1990.  Protests 

will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A  Watson,  Jr., 

Acting  Secretary, 

[FR  Doc.  90-21330  Filed  9-11-90;  8:45  am] 

BUJJNQ  COOE  S7ir-«1-« 


[Docket  No. 


J 


1-1-26-000] 


Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changee  in  FERC  Gaa  Tariff 

September  5, 1990. 

Take  notice  that  on  August  31, 1990, 
Natural  Gas  Pipeline  Company  of 
America  (Natural]  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  revised  tariff 
sheets  to  be  effective  October  1, 1990. 

Natural  states  that  the  purpose  of  die 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  fit)m  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  part  382  of 
the  Commission's  Regulatons.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1, 1990  is  .19<  per  Mcf. 
Under  Natural's  billing  basis  of  14.65 
psia  at  1000  Btu.  this  rate  converts  to 
.18t  per  Mcf. 

Natwal  requested  waiver  of  the 
Commission's  Regulations,  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
l)ecome  effective  on  October  1, 1990. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulat(»y  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

linwood  A  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  90-21331  Filed  9-11-90;  8:45  am] 

SttJJNQ  CODE  S717-01-M 

[Docket  No.  Timi-1-27-000] 


North  Penn  Gas  Co.; 
Changes  in  FERC  Gas  Tariff 

September  5, 1990. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  August  31, 
1990  tendered  for  filing  One  Hundredth 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1. 

North  Penn  states  that  the  filed  tariff 
sheet  reflects  revision,  pursuant  to 
S  154.38(d)(6]  of  the  Commission's 
regulations,  of  North  Penn's  Annual 
Charge  Adjustment  (ACA)  surcharge  to 
recover  the  Commission's  annual 
charges  billing.  The  new  ACA  surcharge 
rate  is  $0.0019  per  Mcf. 

North  Penn  proposes  an  effective  date 
of  October  1,1990. 

North  Penn  states  that  copies  of  the 
filing  have  been  served  on  the 
Company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in- accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  12, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  90-21332  FUed  9-11-90;  8:45  am] 

BILUNQ  COOC  S717-01-M 


[Docket  No.  RP90-145-001] 

Northern  Border  Pipeline  C04 
Compliance  Tariff  Filing 

September  5. 1990. 

Take  notice  that  on  August  29, 1990.    . 
Norther  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  FERC  Gas  Tariff,  Original 


Volume  No.  1,  the  following  revised 
tariff  sheet: 

Substitute  Ninth  Revised  Sheet  Number  157 

The  purpose  of  this  tariff  filing  is  to 
revise  the  Maximum  Rate  of  Rate 
Schedule  IT-l  to  be  in  compliance  with 
the  Commission's  Order  dated  August 
15, 1990  in  Docket  No.  RPgo-145-000. 

Northern  Border  has  requested  that 
this  revised  tariff  sheet  be  effective  July 
1, 1990.  Northern  Border  states  that 
copies  of  this  filing  have  been  sent  to  all 
parties  of  record  in  this  proceeding  and 
all  of  Northern  Border's  contracted 
Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nord)  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211,  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  September  12, 1990. 
Protests  will  be  considered  but  do  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Liowood  A,  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  90-21333  Filed  9-11-90;  8:45  am] 

SHJJNO  CODC  S717-01-M 


[Docket  Na  TA91-1-41-000] 

Palute  Pipeline  Co.;  Annual  Change  tai 
Rates  Pursuant  to  Purchased  Gaa  Cost 
Adjustment  Provision 

September  5, 1990. 

Take  notice  that  on  August  31, 1990, 
Paiute  Pipehne  Company  (Paiute) 
tendered  for  filing  its  annual  purchased 
gas  cost  adjustment  (PGA)  filing 
pursuant  to  the  PGA  provisions 
contained  in  section  9  of  the  General 
Terms  and  Conditions  of  Paiute's  FERC 
Gas  Tariff,  Original  Volume  No.  1. 
Paiute  has  requested  that  its  proposed 
tariff  sheet.  Sixteenth  Revised  Sheet  No. 
10,  become  effective  November  1, 1990. 

Paiute  states  that  its  annual  PGA 
filing  reflects  (1)  an  increase  of  35.41 
cents  per  dekatherm  in  the  commodity 
rate;  and  (2)  an  annual  surcharge  rate  of 
(18.98)  cents  per  dekatherm.  Paiute 
further  states  that  its  proposed  rates  are 
based  on  estimated  levels  of  purchases 
and  sales  for  the  period  that  the 
proposed  rates  are  to  be  in  effect,  which 
is  the  three-month  period  ending 
January  31, 1991. 
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Pauite  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
sales  customers  of  Pauite  Pipeline 
Company's,  interested  parties  and 
affected  state  regulatory  agencies. 

Any  persom  desiring  to  be  heard  or  to 
{wotest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  sodi  motions  or  protests 
should  be  filed  on  or  before  September 
25, 1990.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropri.ate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  inflection. 
Linwood  A.  Watson,  )r. 
Acting  Secretary. 

[FR  Doc.  90-21334  Filed  9-11-80: 8:45  am] 
BiuiNQ  cooe  trir-ti-M 


[Docket  N&  TIM1-1-72-0001 

Pelican  Interstate  Gas  System; 
Proposed  Ctiange  In  FERC  Gas  Tariff 

September  5, 1990. 

Take  notice  that  on  August  31, 1990, 
Pelican  Interstate  Gas  System  (Pelican) 
tendered  for  filing  Third  Revised  Sheet 
No.  2A  and  Second  Revised  Sheet  No. 
2B  to  be  a  part  of  its  FERC  Gas  Tariff. 

Pehcaii  states  that  the  proposed  tariff 
sheet  provides  a  revised  Annual 
Charges  Adjustment  (ACA)  that  the 
Federal  Energy  Regulatory  Commission 
("Commission")  assesses  Pelican  imder 
§  382.103  of  die  Commission's 
Regulations. 

Pelican  states  that  copy  of  this  filing 
was  mailed  to  Pelican's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  CcMnmission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20420,  in  accordance  with  H  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  12, 
1990.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
approiwiate  action  to  be  ti^Len,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  availaUe 

for  pubUc  inspection. 

Linwood  A.  Watson.  Ji., 

Acting  Secretary. 

[FR  Doc  90-21335  Filed  9-11-90;  8:45  am) 

BKUNQ  COOE  trn-oi-M 


[Docket  No.  TMS1-1-6-000] 

Sea  Robin  Pipalina  Co.;  Fling  of 
Revised  Tariff  Sheets 

September  5, 1990 

Take  notice  that  on  August  31, 1990, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  the  following 
tariff  sheets  to  be  effective  October  1, 
1990: 

Original  Vohmw  No.  1 

Thirty-Third  Revised  Sheet  No.  4-A 
Tenth  Revised  Sheet  No.  4-Al 
Ninth  Revised  Sheet  No.  4-A2 

Sea  Robin  states  that  these  tariff 
sheets  reflect  an  upward  revision  to  the 
unit  rate  of  the  Annual  Charge 
Adjustment  (ACA)  Clause  to  be 
generally  applied  to  interstate  natural 
gas  pipeline  rates  for  the  recovery  of  the 
1990  Annual  Charges,  pursuant  to  Order. 
No.  472. 

Sea  Robin  also  states  that  this 
revision  authorizes  Sea  Robin  to  collect 
0.19#  per  each  jurisdictional  Mcf  of 
natiiral  gas  sold  or  transported 
applicable  to  the  1990  Annual  Charge 
assessed  Sea  Robin  by  the  Commission 
under  part  382  of  the  Commission's 
Regulation. 

Sea  Robin  also  states  that  the  tariff 
sheets  are  being  mailed  to  its 
jurisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street.  NE..  Washington.  DC 
20428,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12,1990. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  most  file  a  motion  to 
Intervene.  Copies  of  diis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Ir., 
Acting  Secretary. 

[FR  Doc  90-21336  Filed  S-ll-flO;  8:45  am] 
I  OOOC  t717-SMI 


[Docket  No.  TQ»1-1-«-000  and  TIM1- 
0001 


South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

September  5, 1990 

Take  notice  that  on  August  31, 1990, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  Sixty- 
Fifth  Revised  Sheet  No.  4  and  Sixth 
Revised  Sheet  No.  34A  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 
These  tariff  sheets  are  being  filed  with  a 
proposed  effective  date  of  October  1, 
1990  pursuant  to  the  Purchased  Gas  Cost 
Adjustments  (PGA)  provision  set  out  in 
section  14  of  South  Georgia's  FERC  Gas 
Tariff. 

South  Georgia  states  that  Sixty-Fifth 
Revised  Sheet  No.  4  reflects  a  revised 
Current  Adjustment  computed  in 
accordance  with  {  54.305(c)  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  The  Current  Adjustment, 
which  is  proposed  to  be  in  effect  fi'om 
October  1, 1990  through  December  31, 
1990,  reflects  an  increase  in 
jurisdictional  revenues  of  approximately 
$879,000  which  is  attributable  to  an 
increase  in  the  demand  component  of 
$.637  per  Mcf  and  an  increase  in  the 
commodity  component  of  $.637  per 
MMBtu  from  South  Georgia's  annual 
PGA  filing  in  Docket  No.  TA90-1-8-000. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  purchasers, 
state  commissions  and  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  notice  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (sections  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr^ 
Assistant  Secretary. 

[FR  Doc.  90-21337  Filed  9-17-60: 8:45  am) 
BHJJMS  COOK  S717-S1-M 


[Docket  No.  TQ»1*1-7-000  snd  TIM1-1-7- 

000] 


Southern  Natural  Qaa  Co;  Prapoaotf 
Changes  to  FERC  Qaa  Tariff 

September  6. 1990 

Take  notice  that  on  August  31, 1090, 
Southern  Natural  Gas  Company 
(Soutiiem)  tendered  for  filing  the 
following  revised  sheeto  to  its  FERC  Gas 
Tariff,  Sbctii  Revised  Volume  No.  1: 

Ninety-ninth  Revised  Sheei  No.  4A 
Eighteenth  Revised  %eet  No.  4) 
Substitute  Sixth  Revised  Sheet  No.  4^4 

The  proposed  tariff  sheets  and 
supporting  information  are  being  filed 
with  a  proposed  effective  date  of 
October  1, 1990.  The  aforesaid  tariff 
sheets  reflect  an  increase  of  &Jdi  per 
Mcf.  in  the  commodity  component  of 
Southern's  rates  to  conform  to  projected 
changes  in  its  commodity  cost  of 
purchased  gas.  The  D-1  and  D-2 
demand  components  of  Southern's  rates 
have  also  been  adjusted  to  reflect 
reductions  in  those  charges  firom 
Southern's  pipeline  suppliers. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all  of 
Southern's  jurisdictional  purchasers  and 
mterested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  aooordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (sections 
385.214. 385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  12. 1990.  Protesto  will  be 
considered  by  the  CcHnmission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petitton  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  {r^ 
Asting  Secretary. 

[FR  Doc.  90-21338  Filed  9-11-00: 8:45  am] 
mama  cooc  srir-eiHi 


[Docket  No.  TIII1-1-«»-000] 

Stingray  Pfpielna  Co4  Proposed 
Changes  m  FERC  Qaa  Tariff 

Septembers,  1990. 

Take  notice  that  on  August  31, 1990, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  EighteenUi  Revised 
Sheet  No.  4  to  be  a  part  of  its  FERC  Gas 


Tariff.  Original  Vohune  Na  1,  to  be 
effective  October  1, 190a 

Stingray  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annuel 
Charges  Adjustment  (ACA)  diarge 
necessary  for  Stingray  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commissicm's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1. 1990  is  19<  per  Met 
Under  Stingray's  billing  basis  of  14.73 
psia  per  Dekathenn,  this  rate  converts  to 
18f  per  Dekathenn. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  on  October  1, 1990. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  l>e  heard  or  to 
protest  said  filk^  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stieet  NE.,  Washington, 
DC  20426,  in  accordance  with  {  {  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room. 

Linwood  A.  Watwin.  |r.. 
Acting  Secretary 

[PR  Doc.  90-21336  Filed  9-11-60;  8:45  am] 
>  ooK  eri7-ai-M 


[Docket  No.  TIM1-1-1t-«00,  RP90-183- 
0001 

Texaa  Gas  Transmission  Coqi.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  5, 1990. 

Take  notice  diat  on  August  31. 199a 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  Na  1. 
and  FERC  Gas  Tariff.  Original  Vcriume 
No.^-A: 

Primaiy  Tariff  fleets  Submitted 

FERC  Gas  Tariff.  Original  Volume  No.  1 
FourA  Revised  Twenty-eighth  Revised  Sheet 

No.  10 
Fourth  Revised  Twenty-eighth  Revised  Sheet 

No.  lOA 
Second  Revised  Ninth  Revised  Sheet  No.  11 


Second  Reviswl  Original  Sheet  No.  llA 
Second  Revised  Origtaal  Shaet  No.  llB 
Fonrth  Revised  Sheet  Na  118 

FERCCos  Tariff.  Original  Vohune  No.  Z-A 
Fourth  Revised  Sheet  No.  lOA 
lliird  Revised  Third  Revised  Sheet  Na  11 
First  Revised  Sheet  No.  S7 

Ahonata  Tariff  Sheets  Submitted 
FERC  Gas  Tariff.  Original  Volume  No.  1 

Alternate  Fotffth  Revised  Twenty^eighth 

Revised  Sheet  No.  10 
Alternate  Fourth  Revised  Twenty-eighth 

Revised  Sheet  No.  lOA 
Alternate  Second  Revised  Ninth  Revised 

Sheet  No.  11 
Alternate  Second  Revised  Original  Sheet  No. 

IIA 
Alternate  Second  Revised  Original  Sheet  Na 

IIB 

FERC  Gas  Tariff.  Original  Volume  No.  2-A 

Alternate  Fourth  Revised  Sheet  Na  lOA 
Alternate  Third  Revised  TUrd  Revised  Sheet 
No.  11 

Texas  Gas  states  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
section  25  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff.  Original  Volume  No.  1.  and 
section  21  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  Original  Volume  No.  2-A,  which 
affords  Texas  Gas  the  right  to  recover 
the  costs  billed  to  Texas  Gas  by  the 
Federal  Energy  Regulatory  Commission 
via  the  FERC  ACA  Unit  Charge  metiiod. 
Additionally,  Texas  Gas  is  proposing  to 
revise  its  tariff  to  provide  for  adjustment 
to  die  FERC  ACA  Unit  Charge  Factor  for 
any  over  or  imder  recoveries  which  are 
included  in  Texas  Gas's  Annual  Charges 
Bill  from  the  previous  fiscal  year.  The 
FERC  ACA  Unit  Charge,  as  authorized 
by  the  Commission  for  fiscal  year  1990 
is  SiWlO  per  Mcf,  $.0018  per  MMBtu 
converted  to  Texas  Gas's  pressure  base 
and  heating  value.  The  FERC  ACA  Unit 
Charge  as  adjusted  to  give  effect  to  the 
fiscal  year  1988  adjustment  is  10022  per 
Mcf.  $.0021  per  MMBtu  converted  to 
Texas  Gas's  pressure  base  and  hearing 
value. 

Should  the  Commission  reject  all  of 
Texas  Gas's  primary  sheets  filed  herein. 
Texas  Gas  is  also  submitting  the 
aforementioned  alternate  tariff  sheets, 
which  are  in  accordance  with  Texas 
Gas's  tariffs  as  they  presentiy  exist. 

Texas  gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  $S  385.214 
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and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  sucA  motions  or 
protests  should  be  filed  on  or  before 
September  12. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A.  Wataoo.  Jr.. 
Acting  Secretary. 

[FR  Doc  90-21340  Filed  9-11-00;  8:45  am] 
I  COOS  srir-st-ii 


[OodMt  Na  TIM1-1-6«-000] 

TraUblazer  Pipeline  Co;  Propoeed 
CtMnge  In  FERC  Gm  Tariff 

September  5. 199a 

Take  notice  that  on  August  31. 199a 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  Ninth 
Revised  Sheet  No.  4  (Original  Volume 
(No.  1)  and  First  Revised  Sheet  No.  4 
(Original  Volume  No.  lA)  to  be  a  part  of 
its  FERC  Gas  Tariff,  to  be  effective 
October  1. 190a 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Trailblazer  to  recover 
from  its  customers  annual  charges 
assessed  it  by  the  Commission  pursuant 
to  Part  382  of  the  Commission's 
R^ulations.  The  rate  authorized  by  the 
Commission  to  be  effective  October  1. 
1990  is  .19<  per  Mcf. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1, 1990. 

Trailblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW..  Washington. 
DC  20426,  in  accordance  with  S  S  385.214 
and  385.211  of  the  Commission's  Rules- 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
detemjining  ttie  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  infervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Unwood  A.  Watson,  fr.. 

Acting  Secretary. 

[FR  Doc  90-21341  Filed  9-11-90;  8:45  am] 

MLUNO  COOE  S717-ai-« 

[Docket  Na  TM91-ri-1 1-000] 

Untted  Qae  Pipe  Una  Co,  nUng  of 
Revlaad  Tariff  Sheeto 

September  5, 1990. 

Take  notice  that  on  August  31, 1990, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  ^ing  the  following  tariff 
sheets  to  be  effective  October  1. 1990: 

Second  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.  4 
Sixth  Revised  Sheet  No.  4-A 
Sixth  Revised  Sheet  No.  4-B 
Second  Revised  Sheet  No.  4-£ 
Second  Revised  Sheet  No.  4-f 
Third  Revised  Sheet  No.  4-H 
Sixth  Revised  Sheet  No.  4^ 

United  states  that  these  tariff  sheets 
reflect  an  upward  revision  to  the  unit 
rate  of  the  Annual  Charge  Adjustment 
(ACA)  Clause  to  be  generally  applied  to 
interstate  natural  gas  pipeline  rates  for 
the  recovery  of  the  1990  Annual 
Charges,  pursuant  to  Order  No.  472. 

United  also  states  that  this  revision 
authorizes  United  to  collect  0.19t  per 
each  jurisdictional  Mcf  of  natural  gas 
sold  or  transported  applicable  to  the 
1990  Annual  Charge  assessed  United  by 
the  Commission  under  part  382  of  the 
Commission's  Regulation. 

United  also  states  that  the  tariff 
sheets  are  being  mailed  to  its 
jurisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  S  9  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12,199a 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  wiU  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Unwood  A.  WatsoD,  Jr^ 
Acting  Secretary. 

[FR  Doc  90-21344  Filed  9-11-90;  8:45  am] 
MUMQ  cooE  srir-oi-fi 


(DodMl  Na  TIM1-1-5»HXX>] 

Valero  Interetate  Tranamisalon  C04 
Propoeed  Changee  In  FERC  Qae  Tariff 

September  5, 1990. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
August  31. 1990  tendered  for  filing  the 
following  tariff  sheets  containing 
dianges  to  the  ACA  unit  rate  in  each 
applicable  rate  schedule: 

FERC  Gas  Tariff,  Original  Volume  No,  1    . 

19th  Revised  Sheet  No.  14 
20th  Revised  Sheet  No.  14.2 
4th  Revised  Sheet  No.  21.12 
3rd  Revised  Sheet  No.  29.9 

FERC  Gas  Tariff,  Original  Volume  No.  2 

25th  Revised  Sheet  No.  8 
4th  Revised  Sheet  No.  7 
3rd  Revised  Sheet  No.  12.50 

The  proposed  effective  date  of  the 
above  filing  is  October  1, 1990.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  October  1. 
1990. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington 
DC  2042a  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  acton  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A  Watson,  \t^ 
Acting  Secretary. 

[FR  Doc  90-21342  Filed  9-11-00;  8:45  am] 
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(Docket  Na  TA91-1-82-000] 

Viking  Gae  Transmieaion  C04  Rate 
Rilng  Purauant  To  Tariff  Rate 
Adjuatment  ProvMona 

September  5.  i99a 

Take  notice  that  on  August  31. 1990. 
Viking  Gas  Transmission  Company 
(Viking)  filed  the  following  revised  tariff 


sheets  to  Oiiginal  Vohmie  No.  1  of  its 
FERC  Gas  Tariff. 

To  be  effective  October  1.  ISBtk 

Alternate  Eighth  Revised  Sheet  Na  6 

To  be  effective  November  1. 1990: 
Ninth  Revised  Sheet  No.  0 

.  Viking  statee  that  the  purpose  of  the 
revisions  on  Ninth  Revised  %eet  No.  6 
is  to  institute  the  Annual  PGA  pursuant 
to  Article  XVII  of  the  General  Terms 
and  Conditions  of  Viking's  Tariff. 
Alternate  Eighth  Revised  %eet  No.  6  is 
being  filed  to  reflect  a  new  Annual 
Cha^  Adjustment  under  Viking's 
current  rates. 

Viking  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Ninth  Revised  Sheet  No.  6 
consist  of  a  $.1451  per  dekatherm 
adjustment  to  the  gas  rate,  a  $X)438  per 
dekatherm  adjustment  to  Rate  Schedule 
SR-1,  and  a  153  per  dekatherm 
adjustment  applicable  to  the  Dl 
component  of  the  demand  rates. 

Viking  states  that  the  revisions  also 
reflect  a  $(.1411)  per  dekatherm 
surcharge  adjustment  to  the  gas  rates 
and  a  $1.13  per  dekatherm  surcharge 
adjustment  to  the  demand  Dl  for 
amortizing  the  Unrecovered  Gas  Cost 
Account 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regutotory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  2042a  in  accordance  with  rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  25, 1990.  Protests  will 
be  considered  by  the  Commission  in 
de>3rmining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previoudy  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A  Watson,  |r.. 
ActingSecretary. 

[PR  Doc  90-Z13t3  Filed  9-11-eO;  8:45  am] 
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mnoe  ov  uonaevvmon  ano 
RenawaMa  Enafgy 

Energy  ConaervatkNi  Program  for 

inienRi  ivaivw  ana  reuiiuii  i«r  viflivM 
of  Furnace  Teat  Procedma  from 
ftheem  Manufacturing  Company  (F^ 
025) 

AOENCV:  Conservation  and  Renewable 
Energy  Office,  Department  of  Energy. 
SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Rheem  Manufacturing  Company 
(Rheem)  from  the  existing  Department  of 
Energy  (DEO)  test  procedures  for 
furnaces  regarding  blower  time  delay  for 
the  company's  GEC(— )  upflow  models 
and  CKB(— )  downflow  models  of 
condensing  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  &x>m  Rheem. 
Rheem's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Rheem  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  GEC(— )  and  GKB(— )  condensing 
gas  furnaces  instead  of  the  specified  1.5 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
12. 1990. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy' .  Case  No.  F-025,  Mail 
Stop  CE-43,  Forrestal  Building,  1000 
Independent  Avenue,  SW.,  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station,  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station,  GC-12,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  estabUshed  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163, 89  Stat 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 


Public  Law  95-819. 82  StaL  3286.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  Natiuual 
Appliance  Energy  Conservation 
AmendmenU  of  1988  (NAECA  1988), 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
producto.  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
compatible  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  The  test 
procedures  appear  at  10  CFR  part  430, 
subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  DOE  fiulher 
amended  its  appliance  test  procedure 
waiver  to  allow  the  Assistant  Secretary 
for  Conservation  cmd  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  interim 
waiver  from  test  procedure  requirements 
to  manufacturers  that  have  petitioned 
DOE  for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  43823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisons,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
petition  for  waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  petition 
for  waiver.  An  interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination,  and  may 
be  extended  for  an  additional  180  days 
if  necessary. 

On  June  1, 1990,  Rheem  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Rheem's 
Application  seeks  an  interim  waiver 
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from  the  DOE  test  provisions  that 
require  a  1.5  minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  diculating  air  blower.  Instead, 
Rheem  requests  the  allowance  to  test 
using  a  30  second  blower  time  delay 
when  testing  is  GBC(-)  and  GKB(-) 
condensing  gas  furnaces.  Rheem  states 
that  the  30  second  delay  is  indicative  of 
how  these  furnaces  actually  operate. 
Such  a  delay  results  in  an  energy 
savings  of  approximately  2.0  percent. 
Since  current  DOE  test  procedures  do 
not  address  this  variable  blower  time 
delay,  Rheem  asks  that  the  interim 
waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  the  Department  to  the 
Coleman  Company,  50  FR  2710,  January 
18. 1985.  Magic  Chef  Company,  50  FR 
41553,  October  11, 1985,  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1. 1988,  and  55  FR  3253, 
January  31, 1990,  Trane  Company,  54  FR 
19226.  May  4, 1989,  DMO  Industries,  55 
FR  4004,  February  6, 199a  Heil-Quaker 
Corporation,  55  FR  13184,  April  9. 199a 
and  Carrier  Corporation,  55  FR  13182, 
April  9, 1990.  Thus,  it  appears  likely  that 
the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

In  those  instances  where  the  likely 
success  for  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
compareble  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Rheem  an  Interim  Waiver  for 
its  GEC(-J  upflow  models  and  GKB(-J 
downflow  model  of  condensing  gas 
furnaces.  

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

In  addition,  pursuant  to  paragraph  (e) 
of  8  430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  was 
issued  to  Rheem  Manufacturing 
Company. 

Issued  in  Washington.  DC,  September  4. 
198a 
|.liBchaal  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
September  4. 198a 

Mr.  Daniel  I.  Canclini,  Vice  President 
Product  Development  and  Research 

Engineering.  5600  Old  Greenwood  Road, 
P.O.  Box  0444.  Fort  Smith,  AR  72906-0444 


Dear  Mr.  Canclini:  This  is  in  response  to 
your  June  1, 199a  Application  for  Laterim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  when  testing  Rheem 
Manufacturing  Company  GEC( — )  and 
GKB(— )  condensing  gas  furnaces  regarding 
blower  time  delay. 

Pursuant  to  the  Energy  Policy  and 
Conservation  Act  as  amended.  DOE  has 
prescrilMd  test  procedures  to  measure  the 
energy  consumption  of  certain  major 
household  appliances,  including  furnaces. 
The  intent  of  the  test  procedures  is  to  provide 
a  comparable  measure  of  energy 
consumption  that  will  assist  consumers  in 
malung  purchase  decisions.  These  test 
procedures  appear  in  the  Code  of  Federal 
Regulations  at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  test  procedure 
regulations  on  September  2a  1980  [45  FR 
64106]  and  November  2a  1986  [51  FR  42823], 
by  adding  paragraph  430.27.  These  provisions 
allow  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
(Assistant  Secretary)  to  waive  temporarily 
test  procedures  for  a  particiilar  basic  model 
when  a  petitioner  shows  that  the  basic  model 
contains  one  or  more  design  characteristics 
which  prevent  testing  of  the  basic  model 
according  to  the  prescribed  test  procedures  or 
may  evaluate  the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to  provide 
materially  inadequate  comparative  data.  The 
1986  amendments  added  provisions  allowing 
the  Assistant  Secretary  to  grant  an  interim 
waiver  for  a  particular  basic  model  when  a 
petitioner  demonstrates  the  likely  success  of 
the  petition  for  waiver,  it  is  detennined  that 
the  applicant  will  experience  economic    ~ 
hardship  if  the  Application  for  Interim 
Waiver  is  denied  and/or  the  Assistant 
Secretary  determines  that  it  would  l)e 
desirable  for  public  policy  reasons  to  grant 
immediate  reUef  pending  a  determination  on 
the  petition  for  waiver. 

Previous  waivers  for  timed  blower  delay 
control  have  been  ^^nted  to  the  Coleman 
Company,  50  FR  2710.  January  18. 1985,  Magic 
Chef  Company.  50  FR  41553,  October  11. 1985, 
Rheem  Manufacturing  Company,  S3  FR  48574, 
December  1, 198a  and  55  FR  3253.  January  31, 
199a  the  Trane  Company.  54  FR  1922a  May 
4, 1988.  DMO  bidustries,  55  FR  4004.  February 
a  199a  Heil-Quaker  Corporation,  55  FR 
13184.  April  9, 1990,  and  Carrier  Corporation, 
56  FR  13182.  April  9, 1990. 

Rheem's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what  if  any,  economic  impact  or 
competitive  disadvantage  Rheem  will  likely 
experience  absent  a  favorable  determination 
on  the  application  for  interim  waiver. 
However,  the  Department  finds  that  it  would 
be  desirable  for  publip  policy  reasons  to  grant 
Rheem's  Application  for  Interim  Waiver. 
Specifically,  in  those  instances  where  the 
likely  success  of  the  petition  for  waiver  has 
been  demonstrated  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public's  interest  to  have  the  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Rheem's  Application  for  an 
Interim  Waiver  requesting  an  interim  waiver 


from  the  DOE  test  procedures  for  its  GEC(— ) 
and  GKB(— )  series  condensing  gas  furnaces 
regarding  blower  time  delay  is  granted. 

Rheem  shall  be  permitted  to  test  its  line  of 
GEC(-)  and  GKB(-)  condensing  gas 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  part  43a  with  the 
modification  set  forth  below. 

(i)  Section  9.3.1  of  ANASI/ASHRAE 
Standard  103-1982  is  deleted  and  replaced 
with  the  following  paragraph: 

Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  ^id  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumer(8)  come 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t— ),  unless: 
(1)  The  furnace  employs  a  single  motor  to 
drive  the  power  burner  and  the  indoor  air 
droulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together;  (2)  the 
furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperatiue  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t— ),  using  a 
stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  with  ±0.01  inch  of  water  gauge  of  the    . 
manufacturers  recommended  on-period  draft 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underiying  the  apphcation  is  - 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner. 
If  DOE  has  not  acted  by  the  expiration  of  that 
period,  it  will  exercise  its  statutory  authority 
to  extend  the  Interim  Waiver  for  an 
additional  ISO^lay  period. 

Sincerely, 
J.  Michael  Davis,  P.E., 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
Rheem  Manufacturing  Company,  Air 
Conditioning  Division,  5600  Old 
Greenwood  Road,  P.O.  Box  6444,  Fort 
Smith.  AR  72906-4444 
June  1, 1990. 
Assistant  Secretary,  Conservation  and 

Renewable  Energy 
United  States  Department  of  Energy,  1000 
Independence  Avenue.  SW.,  Washington, 
DC  29585. 

Gentlemen:  This  is  a  petition  for  waiver 
and  petition  for  interim  waiver  submitted 
pursuant  to  title  10  CFR  part  430.27.  Waiver  is 
requested  from  the  furnace  test  procedure 
found  at  appendix  N  to  subpart  B  of  part  43a 


The  test  procedure  requires  a  1.5  minute 
delay  between  burner  on  and  blower  on. 
Rheem  is  requesting  authorization  to  use  a  30 
second  delay  instead  of  1.5  minutes.  Rheem 
vyill  be  manufacturing  a  series  of  condensing 
furnaces  which  include  the  (-)GEC  upflow 
models  and  (— )GKB  downflow  models  with 
an  electronic  control  that  actuates  and 
terminates  the  blower  operation  on  a  timing 
sequence  as  opposed  to  temperature. 
Maximum  energy  efficiency  is  achieved  by 
the  fixed  timing  controls  installed  in  these 
models  that  activate  the  circulating  air 
blower  30  seconds  after  the  burner  is  on. 
Under  the  appendix  N  procedures,  the  stack 
temperature  is  allowed  to  climb  at  a  faster 
rate  dian  it  would  with  a  30  second  blower  on 
time,  allowing  energy  to  be  lost  out  the  vent 
system.  This  waste  of  energy  would  not  occur 
in  actual  operation.  If  this  petition  is  granted, 
the  true  blower  on  time  delay  would  be  used 
in  the  calculations.  Proposed  ASHRAE 
Standard  103-1982R  of  9/25/87  paragraph 
9.5.1.2.2  specifically  addresses  the  use  of 
timed  blower  operation. 

The  current  test  procedures  do  not  give 
Rheem  credit  for  the  energy  savings  which 
averages  approximately  2%.  This 
improvement  is  an  average  reduction  of  20% 
of  the  energy  loss.  Rheem  is  of  the  opinion 
that  a  20%  reduction  is  a  worthwhile  energy 
savings. 

Current  prescribed  test  procedures  prohibit 
Rheem  fix>m  taking  credit  for  the  saved 
energy,  thus  providing  inaccurate 
comparative  data. 

Rheem  has  been  granted  a  waiver 
permitting  the  30  second  blower  on  time  to  be 
used  in  the  efficiency  calculations  of  our 
(-)GEB  and  (~)GKA  series  condensing 
furnaces.  Severd  other  manufacturers  of 
condensing  furnaces  have  also  been  granted 
a  waiver  to  permit  calculations  based  on 
timed  blower  operation. 

Confidential  comparative  test  data  is 
available  to  you  upon  your  request 
confirming  the  above  energy  savings. 

Manufactiuera  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
petition  for  waiver  and  petition  for  interim 
waiver. 

Sincerely. 
Daniel  J.  Canclini, 

Vice-President.  Product  Development  and 
Research  Engineering. 
[FR  Doc.  90-21407  Filed  9-11-90;  8:45  am] 
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Office  of  Foeeil  Energy 

[Docket  Nos.  Pr-48-3  and  PP-48A-2] 

Application  by  El  Paao  Eloctric  Co.  for 
Amondrntnt  of  Prosidential  Permit  and 
AmandnMnt  of  Authorization  to 
Transmit  Electric  Energy  to  Mexico 

AQOKV:  Fossil  Energy,  Department  of 

Energy. 

action:  Notice  of  application  by  El  Paso 

Electric  Company  for  amendment  of  a 


Presidential  permit  in  Docket  No.  PP-48- 
3  and  amendment  of  export 
authorization  in  Docket  No.  PP-48A-2. 

summary:  El  Paso  Electric  Company 
(EPEJ  has  applied  to  the  Department  of 
Energy  (DOE)  to  amend  the  Presidential 
permit  contained  in  docket  No.  PP-48-3 
and  issued  to  EPE  on  May  21, 1946,  to 
permit  the  conversion  of  an  existing 
international  transmission  line  from  69- 
kilovolts  (kV)  to  115-^V.  EPE  also  has 
applied  to  the  DOE  to  amend  the 
electricity  export  authorization 
contained  in  Docket  No.  PP-48A-2  and 
issued  on  October  9, 1970,  by 
eliminating  the  450,000,000  kilowatt-houir 
(KWH)  annual  energy  limit  and 
increasing  the  maximum  allowable 
transmission  rate  from  80,000  KW  to 
150,000  KW. 

According  to  EPE,  the  requested 
amendments  would  allow  the  continued 
interconnection  of  existing  EPE  facilities 
with  facilities  owned  and  operated  by 
the  Comision  Federal  de  Electricidad 
(DFE),  the  Mexican  national  utility. 

Comments,  protests,  and  petitions  to 
intervene  are  invited. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  H.  Freeman,  Office  of  Fuels 
Programs,  Fossil  Energy  (FE-52), 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20685.  (202)  588-5883 

Lisa  Courtney  M.  Howe,  Office  of 
General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202) 
586-2900. 

SUPPLEMENTARY  INFORMATION:  On 

August  30, 1990,  EPE  applied  to  the  DOE. 
pursuant  to  Executive  C)rder  10485,  as 
amended  by  Executive  Order  12038,  to 
amend  the  Presidential  permit  contained 
in  Docket  No.  PP-48-3  which  authorized 
the  construction,  connection,  operation, 
and  maintenance  of  a  694iV 
transmission  line  at  the  international 
border  between  the  U.S.  and  Mexico.  On 
the  aforementioned  date,  EPE  also 
applied  to  the  DOE,  pursuant  to  section 
202(e)  of  the  Federal  Power  Act  to 
amend  EPE's  existing  authorization  to 
transmit  electric  energy  to  Mexico 
contained  in  Docket  No.  PP-48A-2. 

In  its  application  to  amend  the 
Presidential  permit  EPE  requested 
authority  to  coinvert  the  existing  69-kV 
international  transmission  line  to  115- 
kV.  EPE  has  indicated  that  this 
amendment  is  required  because  the  EFE 
has  indicated  that  this  amendment  is 
required  because  the  CFE  plans  to 
convert  its  local  e9-*y  facilities  to  115- 
kV  operation  and  that  EPE  must  effect  a 
similar  conversion  of  its  international 


facilities  in  order  to  mahitain  its 
intercoimection  with  CFR. 

EPE's  existing  69-kV  facilities  extend 
approximately  7100  feet  from  EPE's 
Ascarate  Substation  to  the  U.S.- 
Mexican border.  Only  about  2100  feet  of 
these  existing  facilities  would  require 
any  physical  modification  to  affect  the 
conversion.  All  construction  would  take 
place  within  the  existing  right-of-way 
and  would  include  replacement  of  ten 
existing  poles,  installaiton  of  new 
insidators,  the  addition  of  six  new  poles, 
and  the  replacement  of  the  existing 
conductors. 

EPE's  existing  electricity  export 
authorization  allows  EPE  to  export 
electric  energy  to  Mexico  in  an  amount 
not  to  exceed  450,000,000  KWH  per  year 
at  a  maximum  transmission  rate  of 
80,000  KW.  EPE  now  requests  that  this 
export  authorization  t>e  amended  to 
delete  the  450,000.000  KWH  annual 
energy  limitation  and  to  allow  an 
increase  in  the  maximum  transmision 
rate  to  150,000  KW. 

EPE's  request  for  amendment  of  its 
export  authorization  is  occasioned  by  a 
request  from  CFE  to  increase  the  amount 
of  energy  that  EPE  exports  to  the  City  of 
Juarez,  Mexico,  in  order  to  allow  more 
efficient  planning  and  operation  of  the 
trans-border  power  supply  system  in  the 
region. 

By  this  notice,  the  DOE  also  is 
soliciting  comments  on  the  impact  of  the 
proposed  actions  on  the  reliability  of  the 
regional  electric  power  supply  system. 
Any  person  desiring  to  be  heard  or  to 
protest  this  application  to  amend  the 
existing  Presidential  permit  and  export 
authorization  should  file  a  petition  to 
intervene  or  protest  with  the  Office  of 
Coal  &  Electricity,  room  3H-087, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  in 
accordance  with  SS  385.211  or  385.214  of 
the  Rules  of  Practice  and  Procedure  (18 
CFR  385.211,  385.2H). 

Any  such  petitions  and  protests 
should  be  filed  on  or  before  October  12, 
1990.  Protest  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  will 
be  made  available,  upon  request  for 
public  inspection  and  copying  at  the 
Department  of  Energy's  Freedom  of 
Information  Room,  room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
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Issued  te  WaiMngton.  DC  on  September  4. 
199a 

Director,  Office  of  Coal  Sr  Electricity.  Officeaf 

Fueb  Prognam,  Postil  Eaa^. 
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Northridge  Petroleum  Uariwtinfl  UA, 
tac;  AppicHioii  To  Export  Nalijnl  Gas 

to( 


AQENCy:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACnOM:  Notice  of  application  to  extend 
blanket  authorization  to  export  natural 
gas  to  Canada. 


RThe  Office  of  Fossil  Energy 
(FE)  of  die  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  10. 1990, 
of  an  appticatioa  filed  by  Northridge 
Petroleum  Marketing  UA.  Inc. 
(Northridge  U.S.)  to  extend  blanket 
authorization  previously  granted  by  the 
Economic  Regulatory  Administration 
(ERA)  in  DOE/ERA  Opinion  and  Order 
No.  197  (Order  197),  1  ERA  Para.  7a728 
(October  HX 1987).  to  export  from  the 
United  States  to  Canada  up  to  300  Bcf  of 
natural  gas  for  an  additional  two-year 
period  beginning  on  September  21, 1990, 
the  expiration  date  of  the  existing 
aethorization.  As  a  matter  of  procedural 
poUcy,  the  DOE  is  treating  Northridge 
U.S.'s  filing  as  an  application  for  a  new 
authoiixatioa  to  export  volumes  not  to 
exceed  300  Bcf  natoral  gas  over  a  two- 
year  period.  Northridge  U.S.  intends  to 
use  exisfing  pipeline  facilities  within  the 
United  States  and  at  the  international 
border  for  transportation  of  the  exported 
natural  gas.  Northridge  US.  states  that  it 
will  not^y  the  DOE  of  the  date  of  first 
delivoy  and  submit  quarterly  reports 
detaiUi^  each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
writtoi  comments  are  invited. 

DATO:  Protests,  motions  to  intervene,  or 
notices  of  intenrentioii.  as  apphcabte, 
requests  for  additional  procedures  and 
written  oosmieats  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.  e^Lt.  October  12.  igga 


Office  of  Fuels  Programs.  Fossil  Energy. 
U.S.  Department  of  Energy,  room  3F- 
058,  FE-5a  Forrestal  Building.  1000 
faidependence  Avenue,  SW.. 
Washington.  DC  20585 


KnoN  contact: 

Perry  Bolger,  Office  of  Fuels  Programs, 
Fossil  Kieigy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
05A,  1000  Independence  Avenue.  SW 
Washington.  DC  20585.  (202)  580-1789 

Midiael  T.  Skinker,  Natural  Gas  and 
Mineral  Teasing.  Office  of  General 
Counsel.  U&  Department  of  Enogy. 
Forrestal  Building,  room  6E-042. 1000 
Independence  Avenue.  SW 
Washington,  DC  20585.  (202)  586-6667 

SUPPLEMENTAIIV  IMRMMATION: 

Northridge  U.S.,  a  Colorado  corporation 
with  its  principal  place  of  Inisiness  in 
Calgary,  Alberta,  Canada,  proposes  to 
export  natural  gas  for  its  own  account  or 
as  a  broker  or  agent  on  behalf  <rf  US. 
and/w  Canadian  suppliers  and/or 
foreign  purchasers.  Northridge  U.S.  is 
currently  operating  under  Order  197 
which  authorized  it  to  export  up  to  300 
Bcf  of  natural  gas  from  Canada  over  a 
two-year  period  which  will  end 
Septemba  21, 1990.  The  natural  gas  will 
be  supplied  by  various  Canadian  and 
US.  suppliers,  and  will  be  sold  on  a 
short-term  or  spot-market  basis  to 
purchasers  in  Canada.  Gas  supplied  by 
Canadian  suppliers  will  be  imported 
into  the  United  States  by  Northridge 
U.S.  using  its  import  autluHization 
granted  in  DOE/FE  Opinion  and  Order 
No.  339, 1  FE  Para.  70,250  (October  10, 
1909),  transprated  dirou^  U.S.  territory, 
and  then  exported  for  dehvery  to  the 
foreign  purdiaser.  Northridge  US.  states 
that  the  contractual  arrangements  wiO 
be  the  product  of  arms-length 
negotiations  and  will  be  responsive  to 
market  conditions  for  natural  gas. 

In  support  of  its  application, 
Northridge  U.S.  states  tiiat  die  current 
natural  gas  surjdns  in  the  United  States 
and  the  short-term  nature  of  the 
requested  export  audiority  minimize  any 
risk  that  a  national  or  regional  need  for 
the  subject  gas  will  develop  in  die 
future.  Northridge  U.S.  also  states  that 
its  proposal  will  facilitate  the  reduction 
of  die  U.S.  titide  deficit  and  die  U.S. 
surplus  of  gas.  The  applicant  fortiier 
states  that  the  proposed  arrangement 
will  further  die  poUcy  goals  of  reducing 
trade  barriers  and  encouraging  the  use 
of  market  forces  to  adneve  a  more 
competitive  and  efficient  distribution  of 
the  goods  between  the  United  States 
and  Canada. 

TUs  export  application  will  be 
reviewed  under  section  3  of  die  Natural 
Gas  Act  and  the  audioi'ity  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  die 
proposed  export  of  natural  gas  is  in  the 
public  interest  domestic  need  for  the 
natural  gas  will  be  considered,  and  any 
other  issue  determined  to  be 
appropriate,  including  whether  the 


arrangement  is  consistent  with  die  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  shoold  comment  on  these 
matters  as  they  relate  to  die  requested 
export  audiority.  The  applicant  asserts 
that  there  is  no  current  need  for  the 
domestic  gas  diat  would  be  exported 
under  the  proposed  arrangements. 
Parties  (^posing  this  arrangement  bear 
the  burden  of  overcoming  this  assertion. 
All  parties  shoold  be  aware  that  if  this 
blanket  eiqiort  application  is  granted, 
die  authorization  may  permit  die  export 
of  natural  gas  at  any  point  of  exit  on  the 
international  border  where  existing 
pipeline  facilities  are  located  and  diat  a 
total  term  volume  may  be  designated, 
rather  than  a  daily  or  annual  limit,  in 
order  to  provide  the  applicant  with 
maximum  flexibility  of  operation. 

NEPA  Compfianoe 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  that  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities. 


I  Procedures 


Public 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  {Hoceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Ftels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  die  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 


comments  and  repUes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  shoidd 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Northridge  U.S.'s 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056  at 
the  above  address.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p.m..  e.d.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  m  Washington,  DC  on  September  6, 
1990. 
Oiffoid  P.  Tomaszewski, 

Artmg  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  90-21362  Filed  »-ll-90;  8:45  am] 

BILUNO  CODE  •4SO-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decision  and 
Orden  Week  of  April  23  through  April 
27.1990 

During  die  week  of  April  23  du-ough 
April  27, 19901  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Eenrgy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 


proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issuance  of  fact 
or  law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Monday  through 
Friday,  between  the  hours  of  1  p.m.  and 
5  p.m.,  except  federal  hoUdays. 

Dated:  September  5, 1990. 
George  B.  Bieznay, 

Director,  Office  of  Hearings  and  Appeals. 
Gene  Clark  Operating  Company,  Inc., 

Denver,  Colorado,  Lee-0013 

Reporting  Requirements 

Gene  Clark  Operating  Company,  Inc. 
filed  an  Application  for  Exception  horn 
the  Energy  Information  Administration 
(EIA)  reporting  requirement.  The 
exception  request,  if  granted,  would 
receive  Clark  of  its  requirements  to  file 
form  EIA-23,  "Annual  Survey  of 
Domestic  Oil  and  Gas  Reservers."  On 
April  24, 1990,  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order 
which  determined  that  exception  relief 
be  denied. 

(FR  Doc.  90-21408  Filed  9-11-90;  8:45  am] 
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Western  Area  Power  Administration 

Rate  Orden  Salt  Lake  City  Area 
Integrated  Projects 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  a  rate  order— Salt 
Lake  City  Area  Integrated  Projects  firm 
power  rate  adjustment. 


SUMMARY:  Notice  is  given  of  die 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No. 
WAPA-45  and  Rate  Schedule  SLIP-F2 
placing  an  increased  firm  ]}ower  rate  for 
capacity  and  energy  fiom  the  Salt  Lake 
City  Area  Integrated  Projects  (Integrated 
Projects)  of  the  Western  Area  Power 
Administration  (Western)  in  effect  on  an 
interim  basis. 

The  interim  rate,  hereinafter  called 
the  provisional  rate,  will  remain  in  effect 
on  an  interim  basis  until  the  Federal 
Energy  Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  it  in 
effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate. 

The  base  provisional  firm  power  rate 
to  be  effective  fixim  October  1, 1990, 
through  September  30, 1995  consists  of 
an  energy  charge  of  6.50  mills/kWh  and 
a  capacity  charge  of  $2.76/kW-month, 
which  results  in  a  combined  rate  of  13.00 
mills/kWh.  This  is  a  31-percent  increase 
over  the  current  energy  charge  of  5.0 
mills/kWh  and  the  current  capacity 
charge  of  $2.09/kW-month  or  a 
combined  rate  of  9.92  mills/kWh, 
calculated  at  a  58.2-percent  load  factor 

The  total  provisional  rate  (base 
amount  plus  adder  component)  to  be 
effective  October  1, 1990,  through 
September  30, 1992,  consists  of  an 
energy  charge  of  7.25  mills/kilowatthour 
(kWh)  and  a  capacity  charge  of  $3.08/ 
kilowatt-month  (kW-month)  for  a 
combined  rate  of  14.50  mills /kWh, 
calculated  at  a  58.2-percent  load  factor 
This  is  an  increase  of  46  percent. 
Included  within  these  charges  are 
components  that  must  be  collected  to 
assure  sufficient  cash  flow  for  the 
Integrated  Projects.  These  adders 
consist  of  an  energy  charge  of  .75  mills/ 
kWh  and  a  capacity  charge  of  $32/kW- 
month,  for  a  combined  adder  of  1.!! 
mills/kWh. 

Energy     uaoedty        zS!!!l> 

Dates  effective       (mis/       (S/kW         ?l^ 

kWf))        nionit))  icWhl 


10/1/90  through 

9/30/92 
10/1/92  through 

9/30/95 


725 
6.50 


3.06 
2.78 


14.50 
13.00 


Rate  Order  No.  WAPA-45  explains 
the  rate  adjustment,  discussed  die 
principal  factors  leading  to  the  decision 
to  increase  the  rate,  and  responds  to  the 
comments  offered  by  interested  parties 
during  the  public  consultation  and 
comment  period. 
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ETFECnvK  BATC:  Rate  Sdiedule  SLIP-F2 
will  be  effective  October  1, 1990,  throu^ 
Septfenb^  SO,  1995. 
FOR  FUmMBR  WFOIUiATIOH  CONTACT: 
Mr.  Uojrd  Greincr,  Area  Manager,  Salt 
Lake  City,  Area  Office,  Western  Area 
Power  Adtniiustration,  P.O.  Box  llfKW, 
Salt  Lake  Qty.  UT  84147,  (801)  524- 
6372. 
Mr.  Robert  C  Follerton,  Directs. 
Division  of  Marketing  and  Rates, 
Westem  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401,  (303) 
231-1545. 
Mr.  Ronald  K.  Greenhalgh.  Assistant 
Administrator  for  Washington 
Liaison,  Westem  Area  Power 
Administration.  Forrestal  Building. 
Room  8G061, 1000  Independence 
Avenue  SW..  Washington,  DC  20585- 
0001.  (202)  586-5581. 
SUPPlSMDfTAIIY  mformation:  By 
Delegation  Order  Na  0204-108.  effective 
December  14. 1983  (48  FR  55664),  as 
amended  May  3a  1986  (51  FR  19744), 
reassigned  by  DOE  Notice  1110.29  dated 
October  27, 1988,  and  clarified  by  the 
Secretary  of  Energy  Notice  SEN-10-89 
dated  August  3, 1909,  and  subsequent 
revisions.  d»e  Secretary  of  Energy 
delegated:  (1)  The  authority  on  a 
nonexclnstve  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
racfa  rates  in  effect  on  an  interim  basis 
to  the  D^ty  Secretary  of  DOE;  and  (3) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
FERC 

The  consultation  and  comment  period 
was  initiated  on  October  20  1989,  with 
the  announcement  of  the  proposed  firm 
power  rate  adjustment  in  the  Federal 
Register  (54  FR  43122).  The  Federal 
Register  notice  also  announced  a  public 
information  forum  on  November  21, 
1989,  and  a  public  comment  forum  on 
January  25, 1990.  On  October  24, 1989, 
letters  were  sent  to  Integrated  Projects 
customers  and  other  interested  parties 
to  announce  the  proposed  rate 
adiostment  and  the  forums  and  to 
transmit  copies  of  the  Federal  Re^ster 
notice  and  the  October  1989  rate 
brochure  and  appendix.  The  public 
information  forum  was  held  November 
21, 1969,  and  the  public  comment  forum 
was  held  January  25. 1990.  The 
consuhation  and  comment  period  ended 
on  February  8i  lOOa 

All  public  ooaunents  were  considered 
in  die  preparation  of  the  rate  order. 

Rate  Onler  Na  WAPA-45  confirming 
and  approving  an  increase  firm  power 
rate  on  an  interim  basis  is  issued,  and 
the  rate  will  be  prompUy  submitted  to 


the  FQtC  for  confirmation  and  approval 
on  a  final  basis. 

Issued  at  Washington.  DC.  August  27, 1990. 
W.HaasoaMoora. 
Deputy  Secretary. 

Order  Confirming,  Approving  and 
Placing  a  Power  Rate  In  effect  on  an 
Interim  Basis 

Rate  Order  Na  WAPA-n5 
August  27. 1990. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Oiganiiation  Act  42  U.S.C  7152(a),  Uie 
power  maiketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902, 43  U.S.C  372. 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Act  of 
1939. 43  U.S.C  485h(c),  and  specifically 
applicable  to  the  Colorado  River  Storage 
Project  (CRSP),  the  Rio  Grande  Project 
and  the  Collbran  Project  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Oder  No.  0204-108,  effective  December 
14, 1963  (48  FR  55664).  as  amended  May 
30, 1906  (51  FR  19744),  reassigned  by 
DOE  Notice  1110.29  dated  October  27, 
1968,  and  clarified  by  the  Secretary  of 
Energy  Notice  SEN-10-89  dated  August 
3, 1989,  and  subsequent  revisions,  the 
Secretary  of  Energy  delegated:  (1)  To  the 
Administrator  of  the  Westem  Area 
Power  Administration  (Westem)  the 
authority  to  develop  long-term  power 
and  transmission  rates:  (2)  to  the  Deputy 
Secretary  of  DOE  the  authority  on  a 
nonexclusive  basis  to  confirm,  approve, 
and  place  such  rates  in  effect  on  an 
interim  basis;  and  (3)  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates, 
fliis  rate  order  is  issued  pursuant  to  the 
delegation  to  die  Administrator  and  the 
Deputy  Secretary  and  the  rate 
adjustment  procedures  at  10  CFR  part 
903,  published  in  the  Federal  Repster  on 
September  18, 1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

Basin  Fund— That  Account  in  the  U.S. 
Treasury.  Estabtished  by  die  CRSP  Act 
into  Which  All  Integrated  Projects 
Revenues  Are  Deposited  and  fitun 
Which  All  Integrated  Projects  Expenses 
Are  Paid. 

C&RB— Conservation  and  Renewable 
Energy. 

CREDA— Colorado  River  ^lergy 
Distributors  Association. 


CRSP— Colorado  River  Storage 
Project 

CRSP  Act— Act  of  April  11. 1956.  ch. 
203,  70  Stat  1053, 43  U.S.C  620-620O. 

CUP— Central  Utah  Project 

DOE— U.S.  Departinent  of  Energy. 

EA— Environmental  Assessment 

EIS — ^Environmental  Impact 
Statement 

FDR-^acility  Development  Report. 

FERC— Federal  Energy  Regulatory 
Commission. 

FONSI— Finding  of  No  Significant 
(Environmental)  Impact 

FY— Fiscal  Year. 

GWA — General  Western  Allocation. 

I&D — ^Irrigation  and  Drainage. 

kW— KUowatts. 

kWh— Kilowatthour. 

kW-month — Kilowatts  per  Month. 

Integrated  Projects — The  Combined 
Sales  and  Resources  of  the  CRSP, 
Collbran,  and  Rio  Grande  Projects. 

LAP — Loveland  Area  Projects. 

M&I — Municipal  and  Industrial. 

mills/kWh — ^Mills  per  Kilowatthour. 

NEPA — ^National  &ivironmental 
Policy  Act  of  1909. 

NWF— National  Wildlife  Federation. 

O&M — Operations  and  Maintenance. 

Participating  Projects— Those 
Irrigation  Projects  Authorized  by  the 
CRSP  Act,  as  Amended,  Being 
Developed  in  the  Upper  Basin  States  to 
DeUver  the  Upper  Basin  Allocation  of 
Colorado  River  Water  to  Farmers  and 
Municipalities. 

PRS— Power  Repayment  Study. 

Rate  Brochure — ^The  Brochure  Dated 
October  1989  Detailing  the  Background 
of  the  Rate  Proposal  Contained  in  this 
Rate  Order. 

Rate  Order  PRS— The  PRS  Submitted 
with  this  Rate  Order. 

Reclamation — Bureau  of  Relcamation 
of  die  Department  of  the  Interior. 

SLCA— Salt  Lake  City  Area. 

UCRC— Upper  Colorado  River 
Commission. 

Upper  Basin— Tliat  Part  of  the 
Colorado  River  Basin  Consisting  of  the 
Southwestern  Part  of  Wyoming, 
Westem  Cokwado.  Most  of  New  Mexico 
and  Utah,  and  the  Northwestem  Section 
of  Arizona.  ^ 

Background 

Public  Notice  and  Comments 

The  Procedures  and  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions.  10 
CFR  part  903,  have  been  followed  by 
Westem  in  the  development  of  this  firm 
power  rate.  The  provisional  firm  power 
rate  represents  an  increase  of  greater 
than  1  percent  in  the  total  Integrated 
Projects  Revenues:  therefore,  it  is  a 


raajorrate  adjustment  as  defined  at  10 
CFR  903.2(e)  and  903.2(f)(1).  Hie 
distinction  between  a  minor  and  a  major 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustnent  Tlie  following  items 
sununariae  the  steps  Western  took  to 
assure  involvement  of  interested  parties 
in  the  rate  process. 

1.  A  Fadand  Regisler  notice  was 
published  on  October  20. 1989  (54  FR 
43122),  that  announced  the  proposed 
firtn  power  rate,  initiated  the  public 
ctmsultation  and  comment  period,  and 
announced  the  public  information  and 
public  comment  fonuns.  The  proposed 
rate  consisted  of  an  energy  chai:ge  of 
6.64  mills/kWh  and  a  capacity  chaige  of 
$2.82  per  kW-mondL 

2.  Letters  were  sent  to  Integrated 
Projects  customers  and  other  interested 
parties  on  October  24. 1989.  to  announce 
the  proposed  rate  adjustment  and  the 
public  forums,  and  to  transmit  copies  of 
the  Federal  lUfpxXex  notice,  the  brochure 
entided  "Salt  Lake  City  Area  Integrated 
Projects  Proposed  Firm  Power  Rate 
Adjustinent  October  1989"  (Rate 
Brodiure),  and  die  Rate  Brochure 
appendix. 

3.  A  public  information  forum  was 
held  on  November  21, 1989,  in  Salt  Lake 
City,  Utah.  Western  explained  the  need 
for  the  proposed  firm  power  rate 
increase  and  presented  the  results  of  the 
PRS.  As  of  die  November  21, 1989, 
fbram,  additional  information  used  in 
the  PRS  indicated  tiiat  the  proposed  rate 
should  consist  of  an  eneigy  charge  of 
7.25  mills /kWh  and  a  capacity  charge  of 
$3.09/kW-mondi. 

4.  A  public  comment  fwum  was  held 
on  January  25, 1990,  in  Salt  Lake  City, 
Utah.  Five  persons,  representing  six 
organisaticnB,  made  oral  comments  on 
the  pn^rased  rate  and  rate  methodology. 

5.  Thirty  written  comment  letters  were 
postinarked  tfcnragh  die  end  of  the 
public  oonsiitation  and  comment  period 
on  Febmary  9.  An  additional  written 
conuaent  was  postmarked  after 
Febmary  a  All  comments  were 
considered  in  preparing  this  rate  order. 

B.  Cnstomcrs  were  sent  infomiation 
about  the  cadi-flow  problem  and  an 
informal  customer  meeting  was  held  on 
June  20. 199a  at  which  Westem's 
decisions  concerning  the  rate  and  the 
cash-fkiw  uroMems  were  discussed. 


Project  History 

The  Integrated  Projects  consists  of  the 
CRSP,  Rio  Gnande,  and  Collbran 
Projects.  The  projects  were  integrated 
for  marioeting  and  ratemaking  poipoees 
on  October  1, 1987.  The  goals  of 
inte^atioB  were  to  increase  marketable 
resources,  simplify  contract  and  rate 
developaient  and  pn^ct  administration. 


assure  repayment  of  Collbran  and  Rio 
Grande  Injects'  cost  and  create  a 
common  rate.  The  projects  maintain 
dieir  individual  identities  for  financial 
accounting  and  repayment  purposes,  but 
their  revenue  requirements  are 
integrated  in  one  PRS  for  ratemaking. 


Power  Repayment  Studies 

PRS's  are  prepared  each  fiscal  year  to 
determine  if  power  revenues  will  be 
sufficient  to  pay.  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law,  policies  established  in 
DOE  Order  RA  6120.2.  and  project- 
authorizing  legislation.  According  to 
DOE  Order  RA  6120.2.  power  revenues 
are  required  to  (1)  repay  power 
investment  costs  including  interest 
within  50  years,  (2)  repay  power 
replacement  costs  including  interest 
within  the  service  lives  of  the  equipment 
not  to  excand  50  years,  (3)  repay 
irrigation  investment  costs  assigned  to 
power  widiin  the  time  allowed  for 
repayment  by  irrigation  water  users,  and 
(4)  rqiay  all  of  the  required  annual 
expenses. 

Separate  PRS's  were  prepared  for 
each  of  the  projects  to  establish  their 
individual  revenue  requirements  as 
described  below. 

The  Fmal  FY  1989  Collbran  Project 
PRS.  completed  in  December  1989  and 
incorporated  into  this  rate  order, 
indicated  a  need  for  $1.6  million  in 
annual  average  power-related  gross 
revenue  for  FY  1991  through  the 
Integrated  IVojects'  ratesetting  year  of 
FY  2067.  Ilie  ratesetting  year  is  die  year 
when  annual  expenses  and  required 
payments  oome  closest  to  or  exceed  die 
available  revenue.  Revenues  must  cover 
the  costs  within  the  ratesetting  year  for 
a  project  to  eam  sufficient  income. 

llie  Final  FY  1989  Rio  Grande  Project 
PRS,  completed  in  December  1989  and 
incoiporated  into  this  rate  order, 
indicated  a  need  for  $1^  million  in 
annual  average  power-related  gross 
revenue  for  FY  1991  through  the 
Integrated  Projects'  ratesetting  year  of 
FY20S7. 

The  Final  FY  1989  CRSP  PRS, 
incorporated  into  this  rate  order, 
showed  a  need  for  $82.0  million  in 
annual  average  firm  power-related  gross 
revenue  for  FY  1991  dnough  the 
Integrated  Projects'  ratesetting  year  <tf 
FY  2057. 

The  FY  1980  Integrated  Projects  PRS 
was  developed  by  taking  die  FY  1969 
CRSP  PRS  and  adding  the  total  ammal 
power-related  revenue  requirements, 
generation,  and  capacity  of  die  Collbran 
and  Rio  Grande  Projects  in  the 
appn^viate  odumns  and  3rear8. 


The  Final  FY  1989  Intonated  Projects 
PRS,  dated  May  1000,  and  referenced 
herein  as  the  Rate  Order  PRS,  indicated 
the  average  annual  firm  power-related 
revenue  requirement  is  $86.3  million  for 
FY  1901  diroogh  die  Integrated  ProjecU' 
ratesetting  year  of  2057.  This  is  $204 
million  more  in  annual  average  firm 
power-related  gross  revenue  than  would 
be  eamed  for  fiscal  years  1991-2057  at 
the  current  Integrated  Projects  combined 
firm  power  rate  of  9.92  mils/kWh.  The 
Integrated  Projects  combined  firm  power 
rate  necessary  to  meet  the  long-temi 
revenue  requirements  listed  above  is 
13.00  mils/kWh.  effective  on  October  1. 

loga 

All  of  these  studies  include  the 
adjustments  identified  by  auditors  hired 
by  Westem  to  conduct  independent 
audits  of  each  project  plus  all  available 
FY  1989  data. 

The  Basin  Fund  is  the  revolving  fund 
account  in  die  MS.  Treasury  where 
Integrated  Projects  revenues  are 
deposited  and  from  which  all  Integrated 
Projects  expenses  are  paid.  The  Basin 
Fund  is  also  used  to  pay  for  the  cost  of 
initial  acquisition  of  power-related 
equipment  replacements  for  the  CRSP. 
Revenues  left  in  the  Basin  Fund  at  the 
end  of  die  FY  are  retumed  to  the  U.S. 
Treasury  as  payment  on  capital 
investment  and  other  assigned  costs. 

Becasae  the  Upper  Colorado  River 
Basin  (Upper  Basin)  is  now  in  the  foorth 
year  of  a  basin-wide  drou^t  revenues 
from  sales  of  surplus  firm  energy,  excess 
firm  capacity,  and  fuel  replacement/ 
economy  energy  have  been  considerably 
diminished.  The  decrease  in  revenues, 
coming  together  with  the  increased 
expense  obligations,  has  created  a 
critical  cash-flow  situation  in  the  Basin 
Fund.  Legislation  prevents  the  Basin 
Fund  from  operating  in  a  deficit 
condition.  Provision  of  sufficient 
revenue  in  die  Basin  Fund  to  assure  the 
financial  integrity  of  the  Integrated 
Projects  for  FY's  1991  and  1992  requires 
the  addition  of  1.50  mills/kWh  to  die 
provisional  combined  firm  power  base 
rate  effective  October  1, 1990,  throng 
September  30, 1992.  This  will  provide  a 
total  of  approximately  $10  aiillion  in 
additional  revenues  for  each  of  the  2 
yearo  to  alleviate  the  cash-Qow  problem. 

Existing  and  Increased  Rates 

The  first  and  current  Integrated 
Projects  rate  was  placed  in  effect  on 
October  1, 1987.  This  current  rate 
consists  of  an  energy  diaige  of  5.0  mills/ 
kWh  and  a  capacity  diarge  of  $2.09/ 
kW-month.  Ftora  fane  1, 1983.  until 
integration  of  me  projects,  me  tJKSP 
firm  power  rate  also  consisted  of  an 
energy  charge  of  5.0  mifis/kWh  and  a 
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capacity  charge  of  $2.09/kW-month. 
Prior  to  integration,  the  Rio  Grande 
Project  rate  consisted  of  an  energy 
charge  of  18.46  mills/kWh  and  a 
capacity  charge  of  $7.85/kW-month.  The 
last  Collbran  Project  rate  was  an  energy 
charge  of  21.80  mills/kWh:  the  CoUbran 
Project  did  not  sell  capacity. 

In  the  October  2a  1989.  Federal 
Register  notice.  Western  proposed  a  rate 
consisting  of  an  energy  charge  of  6.64 
mills/kWh  and  a  capacity  charge  of 
$2.82/kW-month. 

The  provisional  rate  adjustment  to  be 
effective  October  1, 1990,  is  made  up  of 
two  rates:  (1)  an  increased  combined 
rate  for  the  first  and  second  years  of  the 
rate  adjustment  period  (October  1, 1990, 
through  September  30, 1992)  to  cover  a 
critical  cash-flow  situation  in  those 
years,  and  (2)  a  long-term  rate  to  be 
effective  for  the  balance  of  the  5-year 
rate  adjustment  period  (October  1, 1992, 
through  September  30, 1995). 

The  energy  charge  for  the  first  2  years 
will  be  7.25  mills/kWh,  and  the  capacity 
charge  will  be  $34)8/kW-month  for  a 
combined  rate  of  14.50  mills/kWh  when 
calculated  at  a  58.2-percent  load  factor. 
This  is  a  total  increase  of  46  percent 
over  the  current  energy  charge  of  5.0 
mills/kWh  and  the  current  capacity 
charge  of  $2.09/kW-month  or  a 
combined  rate  of  9.92  mills/kWh 
calculated  at  58.2-percent  load  factor 
and  will  be  effective  October  1, 1990. 
throu^  September  30, 1992. 

The  firm  power  rate  for  the  following 
3  years  cbnsists  of  an  energy  charge  of 
6.50  mills/kWh  and  a  capacity  charge  of 
$2.76/kW-month,  which  results  in  a 
combined  rate  of  13.00  mills/kWh.  This 
is  a  31-percent  total  increase  over  the 
current  combined  rate  of  9.92  mills/ 
kWh. 


Dates  effecbw* 

Energy 
kWh) 

Capadly 
($/kW- 
month) 

Com- 
bined 
(mils/ 
kWh) 

10/1/90 
SvoughS/ 
30/82 

10/1/92 
through  9/ 
30/95 

7.25 
850 

3.06 
^78 

14.50 
13.00 

Certificate  of  Rate 

The  Administrator  of  Western  has 
certified  that  the  Integrated  Projects  firm 
power  rate  is  the  lowest  possible  rate 
consistent  with  sound  business 
principles.  The  rate  has  been  developed 
in  accordance  with  administrative 
policies  and  applicable  laws. 


Discussion 

The  rate  proposed  on  October  20, 
1989,  was  derived  firom  the  FY  1989 
Integreated  Projects  Preliminary  PRS, 
whidi  contained  estimated  data  for  FY 
1989.  The  provisional  rate  is  based  upon 
the  FY  1989  Rate  Order  PRS,  including 
actual  operation  and  financial  data  for 
FY  1989,  as  modified  by  changes  due  to 
Western's  response  to  comment  from 
customers  and  other  interested  parties 
and  by  new  information  regarding  near- 
term  resource  availability  and 
purchased  power  costs. 

After  incorporating  customer 
comments  and  concerns  into  the  Rate 
Order  PRS,  the  base  rate  increase 
declined  to  approximately  31  percent 
over  the  long-term  life  of  the  PRS. 

Basin  Fund  Cash-Flpw 

The  cash-flow  situation  of  the 
Integrated  Projects  has  worsened 
considerably  since  the  FY  1989 
Integrated  Projects  Preliminary  PRS  was 
prepared. 

At  the  time  the  FY  1989  Integrated 
Projects  Preliminary  PRS  was  prepared, 
the  entire  Upper  Colorado  River  Basin 
was  beginning  its  fourth  year  of  drought 
conditions,  restricting  the  resources 
available  to  both  CRSP  and  the  Collbran 
Project.  It  was  expected  at  that  time  that 
the  drought  might  begin  to  ease  in  the 
near  future.  Revised  projections  now 
forecase  that  the  low  water  conditions 
will  continue  for  an  additional  year. 
Power  generation,  as  determined  by 
minimum  water  releases,  to  meet  the 
downstream  requirements  of  the 
Colorado  River  Compacts  is  expected  to 
remain  at  minimum  production  for  up  to 
3  years  after  water  conditions  return  to 
normal  due  to  the  need  to  refill  low 
reservoirs. 

The  drought  has  meant  both  a 
decrease  in  revenue  to  the  Integrated 
Projects,  because  surplus  power  has  not 
been  available  for  sale,  and  an  increase 
in  costs,  as  power  is  purchased  to  meet 
contractual  obligations  to  the  Integrated 
Projects  customers.  The  lengthening  of 
the  dry  period  worsens  what  was 
already  a  tentative  financial  situation  in 
the  cash  available  in  the  Basin  Fund  to 
meet  the  ongoing  expenses  of  the 
Integrated  Projects. 

Under  provisions  of  NEPA,  an  EA  was 
completed  in  FY  1982  for  the  installation 
of  generator  uprates  at  Glen  Canyon 
Powerplant  Because  of  comments 
received  during  the  preparation  of  the 
Glen  Canyon  EA.  Reclamation  Initiated 
studies  of  the  environmental  and 
recreational  effects  of  the  operation  of 
Glen  Canyon  Dam  on  the  Grand 
Canyon.  Phase  II  of  these  Glen  Canyon 
Environmental  Studies  is  presently 


underway.  In  addition,  the  Secretary  of 
the  Interior  has  ordered  that  an  EIS  be 
prepared,  evaluating  the  effects  of  Glen 
Canyon  Dam  operations  on  the  Grand 
Canyon. 

Flows  from  Glen  Canyon  Dam  will  be 
altered  for  research  purposes  related  to 
the  mS  in  FTs  1990  and  1991.  This  will 
strain  the  Integrated  Projects'  financial 
condition  in  three  ways:  (1)  Revenue  lost 
due  to  diminished  Glen  Canyon  power 
production,  (2)  additional  unplanned 
purchased  power  costs  (estimated  at  ' 
$2.8  million  in  FY  1990  and  $13.5  million 
in  FY  1991)  to  replace  lost  generation 
and  meet  contractual  obligations,  and 
(3)  environmental  study  costs  for 
research  data  collection. 

The  Rate  Order  PRS  contains  those 
costs  associated  with  the  Glen  Canyon 
Environmental  Studies,  while  those 
costs  stemming  from  the  Glen  Canyon 
EIS  are  discussed  separately. 

The  combination  of  factors  arising 
since  the  FY  1989  Integrated  Projects 
Preliminary  PRS  was  prepared  means 
that  the  Basin  Fimd  will  have 
insufficient  cash  to  pay  all  of  the  annual 
operating  expenses  anticipated  for  the 
Integrated  Projects  for  FY's  1991  and 
1992.  To  make  the  best  use  of  the 
available  financial  resources,  no 
payments  are  planned  for  interest  or 
investments  for  FY's  1990, 1991,  and 
1992;  repayment  of  interest  and 
investment  will  resiune  after  this  period. 
Even  with  this  procedure,  a  cash 
shortfall  is  unavoidable  at  the  proposed 
combined  firm  base  rate  of  13.00  mills/ 
kWh. 

The  Basin  Fund  cash-flow  anticipated 
for  FTs  1990-1992  is  displayed  in  Table 
I. 

It  is  not  possible  to  install  a  new 
Integrated  Projects  firm  power  base  rate 
quiddy  enough  to  prevent  the  deficit 
forecast  for  FY  1990.  This  effectively 
extends  the  impact  of  the  FY  1990  deficit 
into  FY  1992. 

All  payments  that  can  be  deferred 
during  the  period  of  the  critical  cash- 
flow situation  will  be.  No  interest  or 
principal  payments  will  be  made  in  FY's 
1990-1992. 

Table  I— Basin  Fund  Cash-Flow 


Minions  o<  Dollars 

FY  1990 

FY  1991 

FY  1992 

Projected  gross 
receipts 

LesK 

Budgeted  cash 
requirements: 
RedamaUbn 

O&M 

Western 

o&M„: 1 

$73.2 

$21.0 
25.1 

S97.0 

$20.8 
28.4 

$97.1 

$25.2 
29.1 
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Table  I— Bmsin  Fund  Cash-FljOw— 
Continued 


MKorw  cf  Ddlais 


Purchasarf 

power  cost. 
PaAM-Vt/M 


expense — 
'  Payments  to 
OcMbism« 
raoumaB 

Replacement 
acquisition. 

Total  budgeted 

cask 

requirements- 
Less: 
Unbudgeted 


FY  1998 


1SL8 

M 

13.0 

3.6 


FY  1S91       FY  1982 


$9^1 


S2.e 

0.0 

0.0 


25.8 

6.0 

27.6 

3.7 
4.0 


$11 6.3 


314 

8.0 
27.6 

3.7 

3.8 


$13.5 
5.8 

0.1 
OJO 

1.3 


Protected  defdt. 
Less:  ' 

Oetared 


li 
lnt( 


tor 


01 


86.8 
($25.7) 

$14.8 


mtojBi 


$13.0 


0.0 


$127.2 


0.0 
OjO 

0.2 
6.5 

42 


$20.7 
S2.2 


($37^ 


$27.8 


1.3 


$10.9 
($41.01 

$0.0 


($41.0) 

$Z7j8 
42 


Table  I— Basin  Funp  Cash-Flow- 
Coi'Mkwod 


Tqsb  efferred 
paymeias— 

YearendcaSh 


cff  D^MfS 


FY  1990 


OA 


9i9J0 


/Additional  cash 
provided  at 
1.5  mnte «.. 

Revised  cash 
after 
deferrals ~ 


$22 


$0.0 


22 


FY  1991 


oe 


$293 


($8.3) 


$8:3 


0.0 


FY  1992 


(0J8) 


$312 


($9.6) 


$8.9 


01 


Revenue  profecdons  are  calculated  at 
the  current  combined  Integrated  Profects 
firm  power  rate  of  9.92  mills/kWh  in  FY 
1990,  and  at  the  provisional  combined 
base  firm  power  rate  of  13.0  mills /kWh 
in  FY's  1991  and  1992. 

Provision  of  sufficient  revenue  in  the 
Basin  Fund  as  required  by  law  to  assure 
the  financial  integrity  of  the  Integrated 
Projects  for  FY's  1991  and  1992  requires 
the  addition  of  1.50  miils/kWb  to  the 
provisional  combined  finn  power  base 
rate  effective  October  1, 1990,  tfiroogh 
September  30. 1992,  to  avoid  a  negative 
yearend  cash  balance. 

Provision  tot  Rate  Reduction 

The  possibility  exists,  through  such 
actions  ts  passage  of  legiaiatiaa  or 
administrative  decision  by  the 
Department  of  die  interior,  that  a 
reduction  ofthe  costs  to  be  bome  by  die 
power  nsers  related  to  Ae  Glen  Canyon 
environmental  studies  might  take  place. 
In  order  to  provide  for  the  possibility  of 
a  reduction,  the  Administrator  of 
Western  may  adjust  the  adder 
components  within  the  combined  rate  of 
14.S  nulls/kWli  dmnmard  during  FY's 
1991  and  1982  as  nuch  as  1.5  miUs/kWh 
in  accontonce  widi  die  attachment  to 


Rate  Schedule  SIJP-F2.  Hie  basis  for 
any  adjustment  would  be  die  rado  of  die 
net  amount  of  the  reduction  to  the 
amoimt  of  the  present  estimate  of  die 
cash-flow  requirements,  times  the  adder 
component  of  the  monthly  rates  for 
energy  and  demand  as  specified  in  Rate 
Schedule  SLIP-4v2  for  FTs  1991  and 
1992.  Any  adjustment  would  be  based 
on  the  best  informaticD  avaQable  at  the 
time,  the  rate  will  be  effective  on  the 
first  day  of  the  month  after  the  date  die 
reduction  is  effective  and  will  be 
implemented  after  written  notice  is 
given  to  the  FERC  and  to  the  Integrated 
Projects  customers. 

If  the  reduced  costs  include  budgeted 
costs,  that  reduction,  as  well  as  any 
retroactive  reduction,  will  be  included  in 
the  next  PRS;  and  the  full  benefit  of 
these  reductions  will  be  achieved  in  the 
next  rate  adjustment 

Load  Factors 

The  Integrated  Projects  must  earn 
enough  revenue  to  pay  all  operating 
expenses  and  to  assure  the  timely 
repayment  of  all  capital  costs  assigned 
to  power.  The  revenue  earned  from  firm 
energy  and  capacity  sales  is  dependent 
upon  die  load  factors  used  in  calculating 
the  power  sales  rates.  The  revenue 
earned  is  required  to  cover  all  costs, 
whatever  the  relative  prices  of  energy 
and  capadty. 

Some  commenters  estimated  the  rate 
effect  of  many  of  the  suggested  revisions 
for  the  FY  1989  Integrated  Projects 
Preliminary  PRSu  All  of  the  commenters* 
rate  calculations  were  done  with  a 
system  load  factor  of  45  percent,  rather 
than  at  the  5e.2-percent  load  factor 
contained  in  the  PRS.  Since  the 
estimates  snppbed  by  die  commenters 
will  not  match  numbers  provided  by 
Western,  the  following  explanation  is 
provided. 

Load  factors  are  determined  by  die 
amount  of  energy  furnished  wth  every 
kW  purchased  over  a  finite  time  peritHi. 
Caknilations  are  as  follows: 


Percent  load  factor= 


Delivered  kWh  per  Time 
Period 

Maximum  kWh  per  Time 
Period 


582-percent  load  factor^ 


5,096  annual  delivered 
kWh 

8,760  annual  maximum 
kWh 
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Because  of  downstream  water 
delivery  obligations,  the  system  load 
factor  in  the  initial  CRSP  marketing  plan 
was  58.2  percent.  This  figure  was 
written  into  the  first  CRSP  power  sales 
contracts  in  the  mid-1960's.  Power  rates 
were  set  so  that  approximately  50 
percent  of  power  sales  revenue  was 
obtained  from  energy  and 
approximately  50  percent  came  from 
capacity.  At  a  58.2  percent  system  load 
factor,  this  meant  that  the  annual  sale  of 
1  kW  of  capacity  earned  the  same  total 
revenue  as  the  annual  sale  of  5.098  kWh 
of  eneigy. 

Over  its  lifetime,  the  operation  of  the 
CRSP  has  changed,  altering  the  system 
load  factor  of  power  deliveries.  F^ject 
integration  has  heightened  this  process, 
so  that  now  the  long-term  Integrated 
Projects  system  load  factor  is 
approximately  45  percent.  This  means 
that  capacity  sales  have  gradually  come 
to  earn  more  than  one-half  of  the 
realized  firm  power  revenue  while 
energy  earns  less  than  one-half  of  the 
annual  firm  power  revenue. 

Representatives  of  the  Integrated 
Projects  customers  requested  that 
Western  not  take  steps  to  restore  the 
previous  balance  between  relative 
capacity  and  energy  earnings  during  this 
rate  proceeding.  The  customers  have 
recently  signed  15-year  power  delivery 
contracts  that  specified  the  amounts  of    . 
capacity  and  energy  they  would  receive. 
Many  of  the  delivery  decisions  were 
based  upon  the  relative  costs  of 
capacity  and  energy.  The  customer 
representatives  feel  that  it  would  impose 
a  hardship  on  many  purchasers  to  alter 
the  existing  cost  relationships. 

To  honor  customer  requests,  Western 
has  continued  to  calculate  rates  as 
though  the  system  load  factor  were  58.2 
percent. 

In  quoting  rates  for  this  rate  action. 
Western  has  referred  to  combined  mill 
rates  per  kWh.  If  the  13.00  mills/kWh 
combined  provisional  base  rate, 
calculated  at  a  58.2-percent  system  load 
factor,  requested  in  this  rate  order  were 
calculated  at  the  actual  system  load 
factor  of  approximately  45  percent  the 
composite  rate  would  be  15.01  mills/ 
kWh. 

Load  factors  on  the  customer's 
systems  will  normally  be  different  than 
Western's  because  of  differences  in  the 
makeup  of  their  supplies  and  loads. 


Comments 

During  the  113-day  comment  period. 
Western  received  30  comment  letters. 
An  additional  comment  letter  was 
received  and  considered  after  the  end  of 
the  comment  period.  In  addition,  five 
persons,  representing  six  organizations, 
commented  during  the  January  25, 1990, 
public  comment  forum.  Additional 
comments  were  given  andconsidered  at 
a  subsequent  informal  customer  meeting 
on  June  20, 1990,  on  the  decisions 
Western  made  concerning  the  rate. 

Written  coments  were  received  from 
the  following  sources: 

Arizona  Municipal  Power  Users'  Association 

(Arizona). 
Arizona  Power  Pooling  Association 

(Arizona). 
Arkansas  River  Power  Authority  (Colorado). 
Bountiful  City  Light  and  Power  (Utah). 
Bridger  Valley  Electric  Association 

(Wyoming). 
Colorado  River  Energy  Distributors 

Association  (two  sets  of  comments,  dated 

November  6, 1989,  and  February  8, 1990, 

were  submitted). 
U.S.  Department  of  Defense,  Department  of 

the  Air  Force. 
U.S.  Department  of  Energy,  Albuquerque 

Operations  Office  (New  Mexico). 
City  of  Enterprise  (Utah). 
Fillmore  City  (Utah). 
Flowell  Electric  Association,  Inc.  (Utah). 
City  of  Gunnison  (Colorado). 
Intennountain  Consumer  Power  Association. 
City  of  Logan  (Utah). 
County  of  Ix>s  Alamos  (New  Mexico). 
Maricopa  Water  District  (Arizona). 
Moon  Lake  Electric  Association  (Utah). 
Morgan  City  Corporation  (Utah). 
National  Wildlife  Federation  (NWF). 
Navajo  Agricultural  Products  Industry/ 

Navajo  Indian  Irrigation  Project  (Arizona). 
Page  Electric  Utility  (Arizona). 
Plains  Electric  Generation  and  Transmission 

Cooperative,  Inc.  (New  Mexico). 
Platte  River  Power  Authority  (Colorado). 
City  of  Provo  (Utah). 
Roosevelt  Irrigation  District  (Arizona). 
Salt  River  Project  (Arizona). 
City  of  St.  George  (Utah). 
City  of  Truth  or  Consequences  (New  Mexico). 
Upper  Colorado  River  Commission  (UCRC). 
Wyoming  Public  Service  Commission 

(Wyoming). 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arkansas  River  Power  Authority. 
Colorado  River  Energy  Distributors 

Association. 
Intermountain  Consumer  Power  Association. 
Plains  Electric  Generation  and  Transmission 

Cooperative,  Inc. 


Platte  River  Power  Authority. 
Utah  Municipal  Power  Agency. 

The  majority  of  comments  were  fit>m 
Integrated  Projects  power  customers. 
However,  four  noncustomer  commenters 
should  be  identified: 

1.  CREDA  is  an  organization  of  power 
distributors  within  the  Integrated 
Projects  marketing  area,  which  purchase 
approximately  85  percent  of  the  power 
furnished  by  the  Integrated  Projects. 

2.  NWF  is  the  United  States  largest 
conservation  organization  with  over  5.6 
million  members  and  supporters  and 
with  affiliated  organizations  in  52  States 
and  territories,  including  each  of  the 
Upper  Basin  States. 

3.  UCRC  is  composed  of 
representatives  appointed  by  the 
governors  of  each  of  the  Upper  Basin 
States  of  Colorado,  New  Mexico,  Utah, 
and  Wyoming.  It  is  charged  with  the 
coordination  of  the  development  of  the 
Colorado  River  water  allocated  to  the 
Upper  Basin  by  the  Colorado  River 
Compact  of  1922. 

4.  The  Public  Service  Commission  of 
Wyoming  is  a  State  agency  charged  with 
regulating  utility  rates  within  the  State 
of  Wyoming. 

Comments  and  responses  are  stated 
below.  Comments  are  paraphrased  for 
brevity  and  consistency. 

1.  The  following  comments  address 
concerns  about  the  CRSP  transmission 
system: 

a.  One  customer  and  CREDA  stated 
that  costs  incurred  in  the  new 
transmission  construction  projects  in  the 
FY  1989  Integrated  Projects  Preliminary 
PRS  outweigh  the  offsetting  benefits. 
Approximately  $207  million  in  new 
transmission  investment  was  cited  as 
coming  into  service  during  the  5-year 
cost-evaluation  period.  Both 
commenters  estimated  that  the  annual 
interest  on  the  new  investment  would 
total  approximately  $21  milUon  while 
the  increased  revenues  shown  to  be 
derived  from  the  improvements  in  the 
CRSP  transmission  system  were 
identified  as  $4.3  million  per  year.  An 
additional  15  customers  concurred. 

Response:  As  a  result  of  the  customer 
comments.  Western  conducted  a  review 
of  all  potential  transmission  revenues, 
based  on  current  contracts,  serious 
inquires  for  fransmission  service  over 
CRSFs  new  lines,  and  an  assessment  of 
additional  capacity  expected  to  become 
available  as  shown  in  Table  II. 


Racal 


FY  1990 


TABtfll 


Source 


Long-Tarm  Fwm  Transmission  Seivice: 

SaH  Hum  Project 

NTUA 

Delta— MontroM  E> 

ICPA. 


Miac«Mneous.. 


tl 


Twr^oraiy  Hm  Triin^^  (Presently  Under  Contract  to  Salt  River  Pro)acl) . 

rtonfirm  Transmission  Service  (Historical  Average). 


nmiiinn  iiiiwww#"  wwi»,vw  ^t  i.ww#...#w  ...».—».., ~.™.. 

Colorado-Ote/Salt  River  Project  Exchange  500  MW  SRP/100  MW  C-U). 


33.000  MW 
32.000  MW 
0.01  S  MW 
14.700  MW 
56.965  MW 


136.700  MW 
100.000  MW 


FY  1991 


FY  1992 


FY  1993 


FY  1994 


Annual  Total 

FY  1990  Total  plus. 

Added  Long-Tern  Finn  Transmission  Service  (ICPA  0.9  MW) 

Glen  Oanyon-Pinnacle  Peak  Tranamisaion  Una  (APPA:  103  MW). 
Bean  Bm-Bonam  Transmission  Una  (Desarat  GAT:  500  MW) . 

>  Cole«Bdo  East-West  Transmisaion  (Miscellaneous:  50  MW) 

Phasa^Shifting  Transtonnara:  Weatem  Colorado  System 

'  North/Soum  Capacity  Colorado  Springs/PRPA — 


Totti 

Annual  Total 

FY  1991  Total  plua .• 

Added  Long-Term  Finn  Transmission  Seraioa. 

ICPA 

MIscaNanaoua 


Aanual  Total 
FY  1992  Total  plua. 


Added  Long-Tenn  Finn  Transmission  Service  (Miscellanaoua:  1.2  MW).. 

Annual  Total - ™ 

FY  1 983  Total  plus •"•;•"•""■ 

Added  Long-Tenn  Firm  Transmission  Servica  (MiaoeHaneous:  0.8  MW). 


Annual  Total. 


7.3  MW 
50.0  MW 


Annual 


$2,969,124 

2.17^000 

380.000 

1.050,000 

6,571.124 
6,571.124 
19.546 
2.337.160 
869.000 
1.086,000 

1.243.660 


57.3  MW 


0.9  MW 

0.7  MW 


12,126,512 
12,126,512 


34.752 


12.161.264 

12.161.264 

26.064 


1^187,328 

12,187.328 

17.376 


12,204.704 


I  Additional  tranamisaion  made  availat>la  tqr  improved  system  efficiency. 


All  fransmission  revenues  are 
calculated  at  the  present  CRSP  firm 
transmission  rate  of  $21.72/kW  per  year. 

This  modification  resulted  in  a 
decrease  of  approximately  0.58  mills/ 
kWh  in  the  combined  Integrated 
Projects  firm  power  rate. 

b.  The  customer  and  CREDA  stated 
that  the  FDR  for  the  Bears  Ears-Bonanza 
Transmission  Line  (formerly  referred  to 
as  the  Craig-Donanza  Transmission 
Line)  esttmated  system  benefits 
associated  with  increased  transmission 
service  at  $5.8  million  per  year  and 
benefits  from  reduced  fransmission 
losses  to  be  $1.5  million  annually.  The 
FY  1969  Integrated  Projects  Preliminary 
PRS  indicates  increased  revenues  from 
the  entire  new  transmission  investment 
at  less  than  was  claimed  for  the  Craig- 
Bonanza  Line  alone.  An  additional  15 
customers  coacurred. 

Response:  The  FDR  referenced  by  the 
commenters  it  an  engineering  doctunent 
that  includes  economic  cost-benefit 
analyses  that  all  new  investment  must 
^dergo  before  construction  is 
authorized.  Tliese  analysis  (1)  study  the 
engineering  feasibility  of  the  proposed 
investment.  (2)  estimate  the  proposed 


investment's  construction  costs,  and  (3) 
project  economic  benefits  that  could  be 
expected  from  construction. 

FDR's  have  not  addressed  repayment 
issues  in  the  past,  and  their  economic 
data  have  not  been  considered  in  the 
preparation  of  PRS's.  Rate  impact 
analysis  has  recently  been  implemented 
as  part  of  the  approval  process  for 
future  FDR's. 

While  some  of  the  new  investment 
wrill  add  transmission  capacity  to  the 
CRSP  system,  it  is  also  designed  to 
improve  the  system's  capability  of 
transmitting  increased  power  from 
uprated  integrated  Projects  powerplants 
to  assure  overall  transmission  system 
viability,  and  to  correct  deficiencies  that 
impede  the  efficient  movement  and  use 
of  Integrated  Projects  power.  It  is  a  cost 
properly  included  in  the  Integrated 
Projects  Rate  Order  PRS. 

c.  CREDA  noted  that  FDR's  were  not 
available  for  three  of  the  CRSP 
transmission  line  projects  included  in 
the  FY  1989  Integrated  Projects 
Preliminary  PRS  and  suggested  that  no 
construction  should  be  included  in  the 
Integrated  Projects  PRS  unless  and  until 
the  completed  FDR  or  other  economic 
evaluation  is  completed  for  stated 


construction.  An  additional  15 
customers  concurred. 

Response:  The  estimated  inservice 
dates  for  the  three  CRSP  transmission 
line  projects  in  question  (Northern 
Arizona,  Glen  Canyon-Navajo,  and 
Shiprock-Albuquerque)  have  been 
rescheduled  beyond  the  end  of  the  5- 
year  cost-evaluation  period  used  in  the 
Rate  Order  PRS  and  no  longer  afiect  the 
power  rate.  FDR's  or  other  economic 
evaluations  will  be  completed  before 
these  transmission  lines  are  included  in 
fiiture  PRS's. 

d.  CREDA  requested  that  new 
investment  of  over  $126  million  be 
removed  fix)m  the  Rate  Order  PRS  for 
the  FY  1992-1994  period.  An  additional 
15  customers  concurred. 

Response:  It  has  become  apparent 
since  the  FY  1989  Integrated  Projects 
Preliminary  PRS  was  prepared  that 
several  transmission  system 
investments  included  in  that  PRS  will 
not  be  in  service  before  the  end  of  the  5- 
year  cost-evaluation  period  covered  by 
this  rate  action;  i.e.,  before  the  end  of  FY 
1995.  These  investments  have  been 
rescheduled  to  reflect  more  accurately 
thefr  anticipated  inservice  dates  and  are 
shown  in  Table  IH 
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uaao  in  Hie  FV  1969  Mtegraiad  Proiacts 
J  Pns  TtKs  iKxMcaion  nwuftod  in  a  da 
0*  appFOomatety  0  42  nMs/kWh  in  the  oom- 
nnao  miagrated  ■^'Oiects  fvm  oo»ie>  rate 

e  CREDA  requested  iUat  O&M 
f  xpeiibe  and  transmission  service 
revenues  be  adjusted  to  reflect 
ttnticipated  benefits  in  reduced 
maintenance  costs  frotn  cill  new 
mvestment  included  in  tbe  Rate  Order 
PRS-  An  additional  15  customers 
concurred 

Response:  ConsideraUe  benefit  from 
ihe  new  investment  is  anticipated  in 
leduced  costs  and  in  the  capture  of 
previoosly  forgone  revenues.  The 
mayatity  of  new  investment,  such  as  the 
phase-shifting  transformers  at  Sbiprock 
and  Waterilow  Substations  and  the 
Western  Colorado  Transmission 
System,  is  largely  intended  to  control 
Ihe  chronic  toopflow  on  CRSFs 
transmissKKi  system,  thereby  drastically 
reducing  tbe  nnintended  loading  of 
CRSP  transmission  lines  with  nen- 
Integrated  Projects  power.  Loopflow 
impacts  the  Integrated  Projects  in 
•leveral  ways: 

(1)  It  IS  sometimes  impossible  to 
deliver  power  from  CRSP  resources 
located  ia  the  Northern  Division  of  the 
marketing^rea:  Le.,  above  Lee  Ferry 
Arizona,  to  customers  in  the  South 
Because  the  Integrated  Projects  have 
commitments  to  supply  firm  power  the 
shortfall  must  be  met  with  power 
purdiased  in  the  South  Division  to 
bypass  the  loopflow  bottleneck).  Lower 
cost  generation  and/or  purchased  power 
18  replaced  with  more  expensive 


purchases  in  Arizona,  driving  up 
(^)erating  costs. 

(2)  CRSP  generation  produced  by 
resources  in  the  Northern  Division  may, 
at  times,  be  more  than  is  needed  to  meet 
regional  firm  power  obligations.  This 
power  can  be  sold  as  fuel  replacement/ 
economy  energy  in  the  Southern 
Division  if  trannmissioa  is  available  to 
deUver  it  When  loopflow  overloads  the 
transmission  system,  the  revenues  from 
some  fuel  replacement  sales  are 
foregone,  reducing  the  Integrated 
Projects  income. 

(3)  CRSP  earns  additional  revenue  by 
providing  short-term  transmission 
service  to  utilites  withm  its  marketing 
area.  When  the  CRSP  transmission 
system  is  unavailable  due  to  loopflow, 
this  income  is  reduced  or  lost. 

The  increased  transmission  capability 
is  expected  to  allow  the  Integrated 
Projects  access  to  less  expensive 
ptmrfaased  power  from  the  northern 
portion  of  the  mariceting  area  for  firming 
and  for  fuel  replacement/economy 
energy  sales.  This  benefit  is  di^layed  in 
the  FY  1969  Integrated  Projects 
Preliminary  PRS  with  an  estimated 
average  cost  for  future  purchased  powo* 
of  23.0  mills/kWh,  which  folds  the  lower 
cost  of  power  from  the  Northern 
Division  into  the  higher-cost  purchased 
power  available  in  the  Southern 
Division. 

Western  has  always  assumed 
optimum  transmission  system  e£Ficiency 
in  estimating  future  pnrdtases  and  sales 
in  the  Integrated  Projects  PRS's.  Actual 
experience  has  been  incoqwrated  into 
historical  data  ^>ecific  po^ections  will 
be  included  in  future  PftS's.  The  benefits 
antKupated  for  new  transmission 
investment  were  detailed  in  section  l.a 
above 

f  CREDA  requested  that  marketable 
power  be  adjusted  to  reflect  the  reduced 
transmission  losses  to  be  expected  fiom 
the  new  transmission  investoient  in  the 
Rate  Order  PRS  An  additional  15 
customers  concurred 

Response-  We  agree  with  the 
coounenter's  assumption  that  new 
transmission  lines  will  reduce  losses 
along  ^lecific  transmission  paths,  but 
the  overall  system  losses  are  still 
approximately  63  percent  This  loss 
figure  is  still  an  appropriate  adjustment 
for  determining  the  marketable 
resources  in  the  Rate  Order  PRS 

g.  CREDA  requested  that  transmission 
service  revenues  and  OftM  expenses 
associated  with  those  FY  1992-1994 
investments  CREDA  suggested  be 
deleted  fit>m  the  Rate  Order  PRS  also  be 
removed-  An  additional  15  customers 
concurred 


Response:  Transmission  service 
revenues  and  O&M  expense  associated 
with  all  rescheduled  investment  haw 
been  deleted  from  the  Rate  G^er  PRS. 

h.  Three  castomeis  soggested  diat  the 
customers  using  the  CRSP  transmission 
system  bear  the  full  cost  of  that  system 
removing  it  from  consideration  in 
Integrated  Projects  powo^rriated  rates. 

Response:  The  CRSP  transmission 
system  provides  interconnections 
between  die  Integrated  Projects 
powerplants  and  various  Federal, 
public,  and  investor-owned  entities  for 
debvery  of  Integrated  Projects  power  to 
designated  points  (Federal  ptHnts-of- 
dclivery)  for  receipt  by  customers. 
Transmission  service  rates  are  based 
upon  tbe  total  power  moved  over  the 
system,  regardless  of  its  source.  All 
users  of  the  system,  both  Integrated 
Projects  power  customers  and 
transmission-only  customers,  pay  the 
same  cost  per  kilowatt  for  firm 
transmission  service.  The  current  firm 
transmission  rate  is  $21J'2/kW-year  as 
announced  in  the  FEDERAL  REGISTER 
on  July  12, 1989  (54  FR  29378).  Since 
approximately  94  percent  of  the  power 
sent  over  the  CR^  transmission  system 
its  power  delivered  to  Integrated 
Prefects  cttstmners,  most  of  the  cost  of 
the  system  is  borne  by  the  Integrated 
Projects  power  customers.  Users  who 
contract  for  a  path  to  move  non- 
Integrated  Projects  firm  power  over  tbe 
system  pay  costs  proportional  to  their 
use  and  level  of  service.  N<Mifirm 
transmission  rates  are  negotiated  on  a 
case-by-case  basis  depending  on  current 
market  conditions  at  the  time  All 
transmission  revenues  earned  are 
included  in  CRSP  and  Integrated 
Projects  PRS's  as  additional  revenues, 
reducing  the  total  sum  to  be  earned  from 
firm  power  sales 

i.  One  customer  stated  that  the  bulk  of 
new  investment  shown  m  the  FY  1988 
Integrated  Projects  Preliminary  P7.S  is 
related  to  transmission,  with  less  than 
$10  miUion  being  caused  by 
improvements  to  Integrated  Projects 
generation  capabiliti.es 

Response  We  agree  with  the 
commenfer-  Construction  of  the  various 
Integrated  Projects  powerplants  is 
essentially  complete  with  the  only 
remaining  substantial  capital  outlays 
related  to  replacements,  plant  uprates, 
and  generator  rewinds,  as  warranted 
However,  the  CR^  transmission  system 
has  not  yet  reached  its  full  nsefulnns  or 
efficiency  Most  of  the  new  constrocticm 
is  designed  to  help  the  CRSP 
transmission  system  provide  more  cost- 
effective  service  and  improved 
reliabdity  to  Integrated  Pn^ts  power 
customers. 


2.  The  following  comments  were 
directed  to  tbe  O&M  expense  shown  in 
the  FY  1980  Integrated  Projects 
Preliminary  PRS.  Since  the  Integrated 
Projects  PRS  is  built  upon  the  CRSP 
PRS,  the  comments  generally  relate  to 
the  FY  1989  CRSP  Preliminary  PRS  used 
in  developing  the  FY  1988  Integrated 
Projects  Preliminary  PRS: 

a.  Four  customers  and  CREDA 
expressed  the  opinion  that  the  increase 
in  CRSP  O&M  since  the  last  CRSP  rate 
increase  (in  FY  1983)  has  been 
excessive.  It  was  suggested  that  the 
O&M  cost  increases  should  have  been 
more  consistent  with  the  rate  of  general 
inflation.  An  sdditional  13  customers 
concurred  widi  the  noted  statements. 
Response:  Some  increases  in  O&M 
costs  since  FY  1983  have  been  related  to 
the  record-setting  predpitadon 
experienced  in  the  Upper  Basin  in  the 
mid-1980'8.  The  abundant  water  caused 
considerable  damage  to  CRSP  facilities 
resulting  in  unexpected,  unbudgeted 
O&M  expenses.  Also,  new  facilities 
have  come  into  service,  requiring  a 
modest  incresse  in  O&M  woik.  while 
aging  older  plant  facilities  have  needed 
proportionately  more  maintenance. 
Some  new  O&M  expense  categories 
have  been  added  and  some  expenses 
have  been  reclassified  as  O&M 
expenses.  This  has  increased  the  total 
O&M  costs  and  the  present  figures  are 
no  longer  c(xnparable  to  those  used  in 
previous  years.  Examples  of  the  new 
costs  include  environmental  research 
costs,  polychlorinated  biphenal- 
contaminated  oil  removal,  and  new 
methods  of  distributing  overhead 
charges. 

Western  is  sensitive  to  escalating 
O&M  expenses  and  has  established  a 
cost-containment  task  force  to  keep 
increases  to  a  minimum  in  the  future. 

b.  Nine  customers  suggested  that 
Western  and  Reclamation  reexamine 
dieir  budgets  for  FY's  1990-1994  widi  an 
eye  toward  reducing  the  projected  costs. 

Response:  Both  Reclamation  and 
Western  budgets  have  been  carefully 
reviewed,  and  it  has  been  determined 
that  only  those  items  for  O&M  diat  are 
considered  essential  to  the  continued 
operation  of  the  Integrated  Projects  are 
included  Therefore  no  changes  have 
been  made  to  O&M  expense  projections. 

3.  The  following  comments  were 
directed  specifically  to  die  costs  for 
CRSP  storage  unit  O&M  allocated  to  Uie 
irrigation  purpose  but  being  paid  by 
power  revenues: 

a.  CREDA  and  six  customers  stated 
that  it  is  dieir  understanding  tiiat  power 
customers  are  not  responsible  for  the 
O&M  expenses  incurred  by  irrigation 


water  users, 
concurred. 


I 


Ten  additional  customers 


Response:  Allstorage  unit  irrigation 
costs  are  paid  from  the  Basin  Fund 
according  to  the  CRSP  legislation. 
Because  power  is  the  major  source  of 
monies  within  the  Basin  Fund,  power  is 
effectively  responsible  for  all  storage 
unit  O&M  expense  allocated  to  power 
and  irrigation. 

Section  5(c)  of  die  CRSP  Act  states 
diat 

*  *  *  All  revenues  collected  in  connection 
with  the  operation  of  the  Colorado  River 
Storage  Project  shall  be  credited  to  the  Basin 
Fund,  and  shall  be  available,  without  further 
appropriation,  for  (1)  defraying  the  costs  of 
operation,  maintenance,  and  replacement  of. 
and  emergency  expenditures  for,  all  facilities 
of  the  Colorado  River  Storage  Project  and 
partidpatiiig  projects  *  *  *  provided,  that 
with  respect  to  eadi  participating  project 
such  costs  shall  be  paid  horn  revenues 
received  from  each  such  project .  .  . 

In  CRSP  and  Integrated  Projects  roS's 
prior  to  FY  1988,  storage  unit  O&M  costs 
allocated  to  irrigation  were  included  in 
those  O&M  expenses  assigned  to  power. 
In  preparing  the  FY  1989  Preliminary 
G&P  PRS,  the  costs  allocated  to 
irrigation  but  paid  by  power  were 
identified  separately. 

Since  no  irrigators  are  direcUy  served 
by  any  of  the  storage  units,  all  storage 
unit  reimbursable  capital  costs  emd 
O&M  assigned  to  irrigation  are  the 
responsibility  of  power.  Irrigators  are 
responsible  for  all  O&M  expenses 
associated  with  the  participating 
projects. 

b.  Two  customers  asked  if  power 
users  from  any  project  other  than  CRSP 
pay  O&M  expenses  allocated  to 
irrigation. 

Response:  There  are  presendy  no 
other  projects  for  which  irrigation- 
related  O&M  is  paid  from  power 
revenues. 

4.  The  following  comments  were 
directed  specifically  to  the  GWA. 

Background:  Western  overhead 
expenses  are  originally  charged  into 
clearing  accounts  and  distributed  to 
direct  work  orders  based  upon  direct 
labor  hours  woriced.  In  the  SLCA, 
historically  about  70  percent  of  the 
direct  labor  is  performed  for  O&M.  vrith 
30  percent  performed  for  constructioiL 

Touche  Ross  International  (now 
Deloitte  and  Touche)  in  FY  1988 
performed  a  study  of  Western's 
overhead  charging  practices.  They 
determined  that  there  were  certain 
charges  that  should  no  longer  be 
distributed  by  the  direct  labor-hour 
method  but  should  be  an  expense  of 
doing  business,  lliese  overhead  costs 
became  known  as  GWA,  and  the  SLCA, 
most  are  expensed  to  CRSP  O&M.  Those 
overhead  costs  not  determined  to  be 


GWA  are  still  distributed  based  upon 
direct  labor  hours. 

The  Deloitte  and  Touche 
recommendation  was  implemented 
Western-wide  in  FY  1980. 

a.  CREDA  and  15  customers  stated 
that  the  inclusion  of  the  GWA  allocation 
in  O&M  costs  appears  to  have  been 
based,  at  least  in  part,  on  an  assumption 
reached  by  Deloitte  and  Touche  that  it 
would  have  a  relatively  minor  impact  of 
approximately  $500,000  per  year. 
Because  the  actual  budgietary  impact  is 
now  estimated  to  be  $1.7  million  per 
year,  the  commenters  requested  diat 
Western  reevaluate  the  allocation. 

Response:  Deloitte  and  Touche 
estimated  diat  CRSP  would  have  neariy 
$5.0  million  of  overiiead  costs  that 
would  now  be  GWA.  Of  Uiat  total  diey 
estimated  that  10  percent  was 
previously  cosponsored  and 
reimbursable  work  and  would  now  be 
expensed,  thus  adding  around  $500,000 
to  O&M  expense.  Deloitte  and  Touche 
failed  to  take  into  account  that  about  30 
percent  of  CRSP  GWA  costs  had 
previously  been  charged  to  construction 
and  capitalized.  The  net  effect  in  FY 
1989  was  an  increase  of  $1.6  million  to 
CRSP  O&M  that  previously  was 
capitalized  or  paid  by  Western's 
cosponsored  and  reimbursable 
customers  together  with  a  corresponding 
decrease  in  capital  cost  charged  to 
construction.  "The  budgeted  increase  to 
O&M  because  of  the  methodology 
change  in  FY  1990  is  $1.7  million. 
Notwithstanding  the  inaccurate  Deloitte 
and  Touche  assessment  of  impact  the 
current  GWA  procedure  reflects  a 
businesslike  approach  to  the  treatment 
of  the  overhead  issue.  Western's 
reevaluation  has  resulted  in  a  decision 
to  retain  the  GWA  approach. 

b.  CREDA  and  15  customers  stated 
that  the  assignment  of  the  entire  GWA 
to  O&M  ex[>ense  may  result  in 
construction  costs  being  borne  by  O&M. 
In  an  agency  with  a  construction 
program  as  large  as  Western's, 
commenters  found  it  hard  to  believe  that 
so  much  cost  attributable  to 
construction  is  actually  an  O&M 
expense. 

Response:  Western  agrees  that  the 
implementation  of  GWA  has  had  the 
effect  of  shifting  a  sizeable  amount  of 
costs  fiom  construction  to  O&M.  As  part 
of  a  continuing  effort  to  improve 
Western's  financial  designation  and 
allocation  of  overhead  costs,  the  GWA 
methodology  was  implemented.  The 
specific  items  that  were  previously 
classified  as  overhead  and  are  now 
GWA  are  those  diat  are  felt  to  be  a  part 
of  Western's  continuing  operations  and 
as  such  should  not  be  distributed 
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throogh  the  direct  labor  hour  bsM  to 
construction  and/or  coaponsoTBd 
participants. 

c.  CREDA  and  IS  castoniert  noted 
that  the  GWA  for  FY  1900  is  DMce  than 
doidtle  that  for  die  succeeding  years.  Is 
UeOTs  GWA  double-counted? 

Reeponae:  The  figure  identified  aa 
GWA  expense  in  FY  1900  contains  aU 
OtSP  GWA  costs,  those  diat  would 
liave  preriouaiv  l)aen  capitalized  and 
those  tiiat  araiud  have  pteviousiy  been 
ffipansed  under  othar  categories  (S&l 
mUBoi^  The  renaining  FY  1000  OftM 
numben  da  not  contain  any  GWA  costs. 
Hie  figures  shown  as  GWA  eatpcnae  in 
subseqaent  years  coaAaim  only  the 
reaaaigned  aaaaal  OUf  costs,  which 
wotdd  have  previooaiy  been  capitalized 
($L7  ndllian).  The  otfier  GWA  costa. 
vdiich  would  have  been  O&M  expense 
under  the  old  accounting  method,  are 
included  va  the  remaining  OftM 
numbers.  It  is  this  display  that  makes 
die  FY  1000  GWA  cost  appear 
excessive. 

d.  Ghne  customer  requested  that  (he 
GWA  be  phased  in  over  a  period  of 
several  years,  doe  to  its  substantial 
impact  up<ni  (MM  enienses. 

Response:  Plusing  In  (he  GWA  costs 
would  require  char^hg  them  to  another 
activity  in  tlie  meantiiM.  until  the  entire 
amount  could  be  pidced  op  by  OAM. 
Because  die  expenses  have  Iwen 
determined  to  be  OflkM  costs,  rather  than 
capital  items,  ttiey  are  property 
chargeable  to  OftM  and  are  indoded  as 
soon  as  they  occur. 

e.  Two  customers  stated  their  belief 
that  die  GWA  is  unjustified,  and  dw 
rationale  for  it  is  insupportable. 

Response:  Western  bdieves  diet  the 
GWA  is  appropriate.  The  GWA  is  e 
redistribation  of  costs  that  have  always 
existed,  rather  than  tiie  incofporation  of 
new  expenses.  The  new  cost  distribution 
allows  expenses  to  be  borne  mote  fairly 
by  the  proiects  they  serve  and  to  avoid 
an  nndue  overhead  burden  associated 
with  reimbursable  and  constmction 
woric.  All  costs  associated  widi  the 
administration  and  operation  of 
Western  are  reimbonaUe,  and  the 
GWA  assures  diet  dus  is  diHie. 

5.  Many  comments  focused  on  the 
CUP.  one  of  CRSPs  parlic^ating 
projecta: 

Aaoi^ptNind^  The  CUP  consists  of  five 
separable  units:  Bonneville.  )ensen. 
Uintah.  Upako,  and  VemaL  The 
Bonneville  Unit  is  composed  of  four 
systems  identified  according  toporpoae: 
Collection.  Mfti.  Diamond  Fork,  and 
IftD.  The  Collection  System  gadiers 
water  faom  that  poftioo  of  eastern  Utah 
located  in  Ae  l^iper  Cdorado  River 
Basin  far  dehvey  to  die  Mftl  and  IAD 
Systems.  What  is  referred  to  ea  die  IftD 


System  wiD  actually  distribute  IftD 
water  to  irrigators  fa  central  Utah.  The 
CoUectimi  md  M&I  Systems  are  almost 
completed  with  the  )ordandfa  Dam  and 
Reservoir  now  under  oonstmction.  The 
Diamond  Fork  System  is  pardaDy 
constructed  and  awaiting  '•-"■y  "■<**"»? 
action  to  increase  its  ai^ropriation 
ceiling  by  approximatdy  $M  million 
before  it  can  be  finished.  The  I&D 
distribution  system  has  yet  to  receive 
congressional  appropriation  ceiling  and 
funding 

Through  FY  1068,  only  a  minor  portion 
of  the  Bonneville  Unit's  CoUectian 
System  was  indnded  fa  die  ratesetling 
years  and  inBuenced  die  hite^ated 
Prefects  power  rate.  Pot  the  Rete  Order 
PRS,  aU  funds  that  have  been  spent  or 
obligated  which  met  die  tests  of  die 
CRQ>A  agreement,  indnding  most  of 
the  Collectimi  and  IKamond  Fork 
Systems,  have  been  inaerted  into  the 
CRSP  PUS'S  ratesettiog  years  resulting 
in  an  increase  fa  repayment  obligation 
of  over  $400  million.  Redamation  has 
often  refeiied  to  the  q>ent  and  obhgated 
money  as  A  costs,  and  to 
unapproprfated  funda  as  B  costs. 
Reclamation  has  stated  diet  some 
facilities  desipied  to  collect  and 
transport  water  for  irrigation  and  thus 
chargeable  to  the  I&D  ^ston  are 
included  fa  the  A  costs. 

All  disCTissiops  pertafa  only  to  those 
costs  allocated  to  irrigation  for 
repayment  and  being  aasomed  by  power 
because  they  exceed  the  irrigators' 
contractual  cditigation  as  determined  by 
their  ability  to  pay.  Many  of  the 
comments  received  have  addressed  the 
scheduling  of  the  repayment  due  dates 
of  various  portions  of  the  CUP's 
Bonneville  Unit  widiin  the  CRSP  PRS 
ratesetting  years. 

a.  CREDA  and  18  customers  stated 
that  the  only  partidpating  projects  that 
may  properly  be  indoded  within  die 
ratesetting  years  of  die  CRSP  PRS  are 
those  for  friiidi  construction  funds  for 
completion  of  the  project  or  separaUe 
feature  fatnre  of  the  project  have  been 
appropriated  by  Congress. 

Response:  Redamation  and  Western 
executed  an  agreement  on  August  26^ 
1983  ^edamation-Westem  agreement), 
setting  down  criteria  under  wMch  CBSP 
partidpating  projects  were  to  be 
faduded  or  exduded  from  the  CRSP 
PRS  ratesetting  years. 

The  q^ropriatian  of  constmction 
funds  hf  Congress  fa  not  one  of  As 
conditions  required  by  tlie  Redamatioa/ 
Western  agrwewMait  before  participating 
project  repayment  coats  are  indoded  fa 
die  CRSPs  power  rate. 

b.  CREDA  and  14  castoassrs  stated 
diat  becanse  the  porpoee  of  laige  parte 
of  die  CoUedian  Sgr^em  and  all  (rf  die 


Diamond  fvA  System  is  to  provide 
water  for  the  Ud)  System,  die  Collectiaa 
System  and  die  Disimond  Fork  ^stem 
shookl  be  exdoded  frmn  the  CRSP  PRS 
until  the  IftD  System  is  comjrfetdy 
funded  for  oonstructiMi. 

Aesspofwer  Some  (rf  the  A  costo  (noted 
above)  indoded  facilities  dedgned  fa 
part  to  collect  water  and  tranqiort  it  to 
the  I&D  System.  The  appropriated 
money  has  been  spent  and  die  facilities 
are  either  conqdeted  or  close  to 
completioiL  S<Riie  of  the  jofat  coste  of 
these  facilities  are  assigned  to  power  far 
repayment  because  they  exceed  die 
irrigators'  ability  to  repey.  Western  is 
obligated  to  assure  diet  diese  costs  wiD 
be  rqiaid,  and  they  are  induded  fa  die 
ratesetting  years  dTdie  Rate  GMer  PRS. 

c.  CREDA  and  four  customers  said 
that  power  should  not  bear  repayment 
respondbility  for  eny  CUP  water 
delivery  system  that  may  be  developed 
to  supply  water  to  purposes  other  dian 
irrigation. 

Response:  Western  agrees  widi  the 
commenters.  Water-related  capital  cosfa 
are  assigned  to  (he  various  functions  of 
the  participating  projects,  which  are 
almost  entirely  M&I  and  irrigation 
water.  Power  is  to  pay  all  favestment 
costs  assigned  to  irrigation  beyond  the 
ability  of  the  irrigators  to  repay.  The 
M&I  water  users  are  reqwnsible  Isx  all 
M&I-related  investment  Capital  costs 
assodated  with  water  used  for  purposes 
other  than  irrigadon  and  M&I.  Mch  as 
fish  and  wildlife  and  recreation,  are 
either  repayabk  or  nonreimbursabfa  as 
defined  by  Congress.  O&M  coats 
allocated  to  recreation  are 
nonreimbursable. 

d.  One  oommenter  stated  that  the 
inclusion  of  unfiniaKa^i  CUP  irrigation- 
related  investment  for  facilities  that  may 
never  be  completed  fa  the  CR9PPRS 
rataaetting  years  goes  counter  to 
standard  ot^ty  industry  practice. 

RespoimK  CRSP  cannot  be  coopered 
to  a  standard  utility.  Cdogress 
established  CRSP  as  an  nltimate- 
devdopment  project,  wdiich  may  be 
defined  as  a  conqvdbenaive 
development  of  watn  resources 
encompassing  many  projeda,  feafanea. 
and  functions  and  qwmiiiig  a  number  of 
years.  The  power  fmctioo  is  aasipwd 
the  tadm  of  eamiiig  sufficient  funds  to 
pay  for  aU  cxpeded  oonstmctiao  oosfa 
alfacated  to  irrigation  and  beyond  the 
irrigators' ability  to  rqiay  for  all 
audiorized  partidpating  projecta.  piae 
die  assodated  fnnds  to  the  apportioned 
among  die  Statea  of  die  U^M«  Besfa  and 
credited  to  dbe  rqiaymont  of 
partidpatiBg  psofiBCte  fa  dtose  States. 
FERChas^iadfiBallyrBCOgirfaBddie 
obligation  of  CSS^  to  collect  revenuee  fa 


excess  of  operating  needs  to  assist  fa 
the  repajnnent  of  future  irrigation 
development  fa  order  to  comply  with  the 
fatent  of  the  CRSP  legislation.  See  21 
FERC.  section  61,020,  dated  October  12, 
1982. 

Those  CUP  oost  within  the  Rate  Order 
PRS  ratesetting  years  only  include 
construction  that  is  essentially 
complete.  All  CUP  costs  related  to  the 
unfinished  BonneviUe  Unit  favestment 
along  with  all  other  authorized 
partidpating  projects  that  do  not  meet 
the  criteria  detailed  in  the  Reclamation/ 
Western  agreement,  have  not  been 
allowed  to  affed  the  rate. 

e.  One  customer  said  that  because  the 
CUP  has  not  obtained  dear  legal  use  of 
the  water  that  will  go  to  the  I&D  system, 
the  completion  of  the  project  is  highly 
uncertain.  Power  users  should  not  pay 
rates  based  upon  such  uncertamty. 

Response:  The  only  portions  of  the 
CUP  being  allowed  to  mfluence  the  rates 
have  met  the  criteria  in  the 
Reclamation/Western  agreement,  which 
states,  in  pertinent  part: 

*  *  *  water  rights  are  su/>stontid/yK 
acquired  *  *  *  (emphasis  added). 

Redamation  has  detemuned  that  this 
criterion  has  been  met  for  fadlities  that 
influence  the  rate. 

6.  Several  comments  related  to  the 
inclusion  of  estimated  fature  water 
depletions  widun  die  FY  1989  fategrated 
Projecta  Prelimfaary  PRS. 

a.  Eighteen  customers  and  CREDA 
objected  to  die  mdusion  of  unspedfied 
water  depletions  within  the  PRS.  These 
are  depletions  over  and  above  those 
required  for  the  participating  projects 
and  for  which  no  specific  use  has  yet 
been  developed. 

Response:  Based  on  the  Colorado 
River  Compact  of  1922  and  the  Glen 
Canyon  Dam  operating  criteria.  7.5 
million  acre-feet  of  Colorado  River 
water  above  Lee  Ferry,  Arizona,  is 
presumed  available  annually  to  the 
Upper  Basin  States  for  consumptive  use. 
The  water  is  dien  divided  among  the 
Upper  Basin  States  fa  accordance  with 
die  Upper  Cotorado  River  Basm 
Compact  of  1949.  as  follows: 
Arizona    50,000  acre-feet/year 

'    The  remainiiig  7.45  miUion  acre-feet 
are  allocated  among  the  remaining 
States  to  maximum  amounte  of: 
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Each  Upper  Basfa  State  may  use  its 
water  allocation  as  it  desires.  The  CRSP 
partidpating  projects  are  being 
developed  by  the  Federal  Government 
to  partially  fulfill  this  purpose. 
Additionally,  each  Upper  Basm  State 
has  separate,  non-Federal  water 
projects  completed,  under  construction, 
fa  the  planning  stages,  or  anticipated  at 
some  future  date  to  use  the  remainder  of 
its  allocation  of  Colorado  River  water. 
The  apportionment  of  net  CRSP 
revenues  to  the  Upper  Basm  States  is 
mtended  to  assist  diem  in  repaying  the 
cost  of  the  partidpating  projects. 

Not  all  Upper  Basin  States  have 
developed  plans  for  the  use  of  their  full 
allocations  of  Colorado  River  water.  The 
depletion  schedule  in  the  FY  1989  CRSP 
Preliminary  PRS  includes  the 
assumption  that  all  of  the  water  for 
whidi  any  plans  (no  matter  how 
tentative)  e^cist  would  be  used  by  those 
projects  at  the  earliest  opportunity. 
Water  not  assodated  with  participating 
projects  or  ceriam  non-Federal 
development  we  set  aside  as 
unspecified  depletions  or  unidentified 
fiiture  development. 

Western  has  determined  that 
depletions  above  those  required  for 
water  development  projects  likely  to  be 
in  place  by  FY  2010  should  not  affect  the 
current  proposed  power  rate.  The  Upper 
Basin  States  are  not  opposing  this 
concept.  However,  they  have  expressed 
concern  that  such  an  assimiption  could 
be  used  as  a  precedent  by  those 
opposing  additional  Water  development 
in  the  Upper  Basin.  It  is  emphasized  that 
the  water  is  allocated  to  the  Upper 
Basfa  States  by  the  Colorado  River 
Compacts  and  that,  as  the  States 
develop  consumptive  uses  for  it,  the 
related  depletions  will  again  affect  the 
fategrated  Projects  firm  power  rates. 

b.  Twelve  customers  and  CREDA 
stated  that  the  depletion  schedule 
should  match  the  repayment  schedule, 
so  that  depletions  forany  participating 
project  scheduled  for  repayment  beyond 
the  CRSP  PRS  ratesetting  years  should 
not  be  allowed  to  impact  the  CRSP  rate. 

Response:  All  authorized  participating 
projects  are  contained  within  every  PRS 
facorporating  CRSP  facluding  the  FY 
1989  fategrated  Projects  Preliminary 
PRS.  TTie  August  1983  agreement 
formalized  the  prfadple  that 
participating  projects  that  are  unlikely 
to  be  built  wiU  not  influence  the  rate 
charged  to  power  customers.  This  is 
done  by  rescheduling  the  repayment  due 
dates  for  the  uncertain  partidpating 
projects  beyond  the  end  of  the 
calculation  period  fa  the  PRS. 

The  water  depletion  schedule 
contafaed  fa  the  FY  1989  fategrated 
Projects  Prelimfaary  PRS  induded  the 


assumption  that  water  available  for 
power  production  will  decrease  at  the 
scheduled  faservice  date  of  each 
authorized  partidpating  project 
regardless  of  how  uncertam 
construction  of  some  of  the  projects  may 
be.  The  Rate  Order  PRS  has  been 
revised  to  omit  the  water  depletions 
associated  with  those  participating 
projects  whose  construction  is  uncertafa 
and  whose  repayment  is  scheduled 
beyond  the  calculation  period  of  the 
PRS. 

c.  Twelve  customers  and  CREDA 
stated  iio  additional  water  depletions 
shotdd  be  assumed  after  FY  2005. 

Response:  Western  and  Reclamation 
believe  that  FY  2005  is  too  early  to 
elimmate  additional  depletions  &om  the 
PRS.  For  example,  most  of  the  Animas- 
La  Plata  Partidpating  Project,  and 
significant  parte  of  the  CUP's  Bonneville 
Unit  are  not  anticipated  to  be  fully 
operational  until  FY  2007.  The  Upper 
Basin  States  prepare  depletion 
schedules  in  10-year  increments;  i.e.. 
1990-2000, 200(>-20ia  etc.  To  coordinate 
depletions  for  the  partidpating  projecU 
with  the  States'  schedules,  additional 
depletions  after  FY  2010  do  not  affect 
the  rates. 

This  modification  resulted  fa  a 
decrease  of  approximately  0.50  mills/ 
kWh  in  the  combined  Integrated 
Projects  firm  power  rate. 

7.  Miscellaneous  comments  were 
received  as  follows: 

a.  Relating  to  the  apportionment  of  net 
CRSP  power  revenue  among  the  States 
of  the  Upper  Basin: 

(1)  Sixteen  customers  and  CREDA 
expressed  their  discontent  with  the 
repayment  by  power  users  of  the 
irrigation-related  investment  fa  the 
partidpatfag  projecU  fivefold,  based 
upon  the  out-dated  assumption  of 
substantial  future  State-related  water 
developments. 

Response:  The  CRSP  Act  fadudes  the 
provision  that  CSS?  power  revenues, 
less  O&M  and  ofaer  operating  expenses 
and  that  amount  of  storage  unit 
favestment  assigned  to  power  for 
repayment  shall  be  apportioned  among 
the  Upper  Basfa  States  as  follows: 

Colorado— 40.0  percent 
New  Mexico— 17.0  percent 
Utah — 21.5  percent 
Wyoming— 15.5  percent  * 

The  apportioned  revenues  are  to  be 
used  to  repay  the  U.S.  Treasury  for  the 
federally  financed  portion  of  the 
participating  projecta  using  Colorado 
River  water.  Because  die  construction 
costa  fa  Utah  determfae  the 
requirementa  for  apportioned  revenues, 
the  necessary  total  revenues  equal 


37536 Federal  Register  /  Vol.  55.  No.  177  /  Wednesday,  September  12.  1990  /  Notices 


Fedefal  Register  /  Vol  55.  No.  177  /  Wednesday.  September  12.  1990  /  Notices 


S7SS7 


approximately  4.65  times  the  amount 
required  for  actual  participating  project 
construction  costs.  Since  revenue 
apportionment  is  required  by  the  CRSP 
legislation.  Western  will  continue  to 
provide  for  this  purpose  unless  and  until 
the  law  is  changed. 

(2)  TWo  customers  requested  that 
Western  and  Reclamation  seek  the 
cooperation  of  the  Upper  Basin  States  in 
holding  down  the  costs  associated  with 
the  apportionment  of  revenues. 

Response:  Western's  obligation  is  to 
assure  that  the  revenues  required  under 
the  CRSP  Act  are  deposited  in  the  U.S. 
Treasury.  The  total  amount  necessary  is 
a  function  of  that  part  of  the  cost  of  the 
participating  projects  assigned  to  power 
for  repayment  by  Reclamation.  Section 
5(e)  of  the  CRSP  Act  provides  that  the 
funds  apportioned  to  each  of  the  Upper 
Basin  States  for  the  repayment  of  the 
construction  costs  of  participating 
projects  in  that  State  cannot  be  used  in 
any  other  Basin  State  without  the 
consent  of  the  legally  constituted 
authorities  in  the  State  to  which  the 
funds  are  apportioned.  Western  has 
discussed  this  matter  in  meetings  with 
the  Upper  Basin  States  and  at  this  time 
they  have  not  consented  to  a  different 
use  of  the  apportioned  funds. 

(3)  The  UCRC  commented  that  the 
rate  increase  is  necessary  to  assure 
money  for  State-related  water 
development,  within  the  intent  and 
purposes  of  the  CRSP  Act 

Response:  Western  agrees  with  the 
UCRC  comment. 

b.  Relating  to  environmental  concerns: 

Background:  In  December  1988.  NWF 
and  several  other  environmental  groups 
flied  a  lawsuit  against  Western 
contending,  among  other  issues,  that 
Western  did  not  comply  with  the  NEPA 
in  completing  its  Integrated  Projects 
post-1989  marketing  criteria.  Western 
has  announced  its  intent  (55  FR 12550, 
April  4, 1990)  to  prepare  an  EIS  relating 
to  the  post-1989  marketing  criteria.  The 
court  has  enjoined  Western  from 
implementing  the  Integrated  Projects 
post-1989  marketing  criteria  and  ordered 
the  continuation  of  power  sales  at  the 
same  total  levels  they  had  been  prior  to 
September  30, 1989,  on  an  interim  basis, 
until  the  marketing  criteria  EIS  is 
completed. 

Additionally,  Reclamation  is 
preparing  an  EIS  on  the  effects  of  Glen 
Canyon  Dam  operations  on  the 
downstream  environment  of  the  Grand 
Canyon. 

(1)  Fouf  Customers  said  that  the 
lawsuit  and  Western's  subsequent 
interim  allocation  of  Integrated  Projects 
firm  power  have  left  some  customers 
with  inadequate  power  supplies. 


Response:  While  this  comment  does 
not  directly  apply  to  this  rate 
adjustment,  it  does  provide  a  foundation 
for  understanding  subsequent 
comments. 

Several  new  Integrated  Projects  firm 
power  customers  were  due  to  begin 
receiving  power  when  the  post-1989 
contracts  became  effective.  In  many 
cases,  arrangements  with  alternative 
suppUers  had  been  terminated  in 
anticipation  of  the  receipt  of  Integrated 
Projects  power.  The  temporary  order 
suspending  these  contracts  meant  that 
these  customers  would  have  been 
without  any  power  supplies  to  replace 
those  that  were  lost.  The  court  accepted 
Western's  recommendation  that  the 
most  equitable  distribution  of  the 
available  Integrated  Projects  resource 
required  prorating  of  the  power  between 
the  old  and  new  customers.  The  existing 
customers  with  previous  power 
allocations  received  a  slight  reduction  in 
the  amount  of  power  furnished  to  them. 
The  power  thus  saved  was  distributed 
to  the  new,  post-1989  customers.  The 
lawsuit  has  meant  that  Integrated 
Projects  firm  power  customers  are  not 
receiving  all  of  the  power  identified  for 
their  use  in  Western's  Final  Post-1989 
Allocation  of  Power  (52  FR  10620,  April 
2, 1987). 

(2)  Two  customers  stated  that  the 
lawsuit  and  the  resulting  injunction  have 
caused  rate  increases  for  some 
Integrated  Projects  firm  power 
customers. 

Response:  Western  recognizes  to  the 
extent  that  Integrated  Projects  firm 
power  customers  receive  less  power 
than  they  had  anticipated  and  the 
shortfall  must  be  replaced  with 
purchases  from  other,  presumably  more 
expensive,  sources  that  the  suit  has 
resulted  in  higher  costs  to  those 
customers. 

(3)  Two  customers  suggested  that  the 
Glen  Canyon  EIS  be  paid  for  with 
nonreimbursable  appropriated  funds 
since  all  water  users  are  affected  by  the 
outcome. 

Response:  Western  has  encouraged 
Reclamation  to  seek  appropriated  funds 
to  pay  in  part  for  the  Glen  Canyon  EIS. 
It  has  been  longstanding  Reclamation 
policy  that  studies  of  operations  are 
considered  part  of  O&M. 

Until  a  change  is  made  in  either  that 
policy  or  congressional  authorization. 
Reclamation's  opinion  that  the  Glen 
Canyon  EIS  should  be  considered  an 
O&M  expense  will  remain  reflected  in 
the  Integrated  Projects  PRS's  including 
the  Rate  Order  PRS. 

Since  there  is  a  possibiUty  that 
Congress  may  act  to  make  some  or  all  of 
the  costs  associated  with  the  Glen 
Canyon  environmental  studies 


nonreimbursable.  Western  is  providing 
for  that  possibiUty  as  discussed  in  the 
earlier  section  entitled  "Provision  for 
Rate  Reduction"  and  in  the  rate 
schedule. 

(4)  One  customer  stated  that  Western 
cannot  reduce  the  customer's  power 
allocation  without  an  Act  of  Congress. 

Response:  All  Integrated  Projects 
customers'  power  allocations,  and  the 
contract  commitments  that  are  based  on 
the  allocations,  share  same  legal  status. 
Allocations  are  administrative  decisions 
made  by  Western  and  reduction  to 
contract  commitments  are  allowed  by 
contracts  currently  in  effect. 

(5)  One  customer  commented  that  the 
Glen  Canyon  EIS  may  result  in  a  change 
in  operations  of  Glen  Canyon  Dam, 
thereby  reducing  the  power  available  for 
purchase. 

Response:  The  Colorado  River 
Compact  of  1922  guarantees  that  a 
minimum  of  75  million  acre-feet  of 
Colorado  River  water  be  available  to  the 
States  located  below  Lee  Ferry,  Arizona, 
in  any  consecutive  10-year  period.  The 
current  Annual  Operating  Plan  for  the 
Colorado  River  requires  tht  7.5  milUon 
acre-feet  be  dehvered  annually.  The 
Mexican  Water  Treaty  and  Protocol  of 
1944  guarantees  the  delivery  of  at  least 
1.5  million  acre-feet  of  Colorado  River 
water  per  year  to  the  United  Mexican 
States.  Enought  water  will  be  released 
through  Glen  Canyon  Dam  to  meet  these 
obligations.  It  is  not  possible  yet  to 
identify  the  effect  the  Glen  Canyon  EIS 
will  have  upon  power  production.  Since 
a  specified  amount  of  water  must  reach 
the  lower  Colorado  River,  an  actual 
reduction  in  total  energy  generation  is 
unlikely.  However,  the  time  of  day  when 
power  is  available  could  change, 
thereby  affecting  marketable  capacity. 

(6)  NWF  requested  that  at  least  $1 
million  annually  be  included  in  the  Rate 
Order  PRS  as  an  ongoing  expense  for 
the  completion  of  the  Glen  Canyon  EIS 
and  mitijgation  activities  for  the  life  of 
the  PRS. 

Response:  Reclamation  believed  at 
the  time  the  FY  1989  Integrated  Projects 
PRS  was  being  prepared  that  sufficient 
funds  had  been  budgeted  for  the 
completion  of  the  Glen  Canyon  EIS. 
Since  that  time,  additional  cost  have 
been  identified  for  FY's  1991  ($6.8 
million]  and  1992  ($1.0  millions),  and 
they  have  been  included  in  this  Rate 
Order.  As  additional  costs  are  budgeted 
for  years  beyond  1992,  they  will  be 
inserted  into  the  Integrated  Projects 
PRS. 

(7)  NWF  suggested  that  Western 
complete  an  EA  of  the  proposed  firm 
power  rate  increase. 

Response:  Western  has  done  so. 


(8)  NWF  suggested  that  Reclamatian 
and  Western  cease  delaying  repayment 
for  parthdpatfqg  projects  daring  a 
dereloping  period. 

Response:  The  repayment  period  does 
not  b^in  until  after  this  end  of  the 
development  period  for  particiating 
projects  as  spedfied  in  section  5(e)  of 
the  CRSP  Act  (43  U.S.C,  section  620(e)). 
The  use  (rf  tiie  development  period  is 
established  in  Reclamation  law  and  can 
ofily  be  dwnged  by  new  legislation. 

(9)  NWF  stated  that  Western  should 
end  the  practioe  erf  repaying  the  hi^est 
interest-beariiM  faivestment  first. 

Response:  AU  power  mariceting 
administration  are  instructed  in  DOE 
Order  RA  61202  (section  8x43))  to 
apply  net  revenues  to  the  highest 
interest-bearing  Investment  first  This 
has  been  interpreted  to  mean  that  the 
highest  interest-bearing  investment  is 
repaid  first  vibaa  it  restdts  in  the  lowest 
power  rates  consistent  with  sound 
business  principles.  When  another  order 
of  repayment  will  meet  all  obligations 
with  a  lower  power  rate,  diat  order  of 
repayment  is  used  as  provided  in  the 
Western/Reclamation  Agreement 

c.  T^  following  comments  relate  to 
the  economic  haidship  that  the  rate 
increase  will  cause  customers,  either 
throu^  a  loss  of  load  or  through 
increased  expenditures.  Western 
prepared  an  EA  and  concluded  there 
would  he  no  significant  impact 
However.  Weston  realizes  diat  some 
customers  may  endure  a  hardsliip  or  be 
in  a  less  cooqietitive  position  due  to  this 
rate  action.  In  response.  Western's 
SLCA  is  currently  expanding  its  C&RE 
program.  Ttuoagh  this  program.  Western 
provides  direct  technical  assistance  and 
experts  in  the  electrical  industry  to 
assist  customers,  sponsors  workshops, 
and  loans  equipment  to  customers  at  no 
cost  The  goals  of  the  C&RE  program 
include  assisting  customers  in  saving 
energy,  reducing  their  costs,  improving 
system  efficiency,  and  staying 
competitive. 

(1)  nfteeen  customers  and  CREDA 
requested  that  the  proposed  rate 
increase  by  implemented  over  a  period 
of  2  or  3  years  rather  than  all  at  once. 

Response:  Western  has  considered 
the  advisability  of  a  stepped  rate 
increase;  i.e.,  one  put  in  place  over  a 
period  of  1  or  2  years.  The  suggestion 
was  based  upon  the  size  of  the  rate 
increase  contained  in  the  FY  1989 
Integrated  Ptt^ects  Preliminary  PRS. 
approximately  46  percent 

Because  of  die  projected  cash-flow 
deficit  in  the  Basin  Fund  in  FTs  1991 
and  1992,  Western  is  obligated  to 
fanplement  a  foil-rate  adjustment  as 
soon  as  possible  in  accordance  with'die 
CRSP  Act  Since  the  cash-flow  problem 


is  expected  at  last  only  2  years,  die 
Integrated  Projects  rate  wrill  be  higher  in 
the  first  2  years  than  in  the  last  3  years. 

(2)  Eleven  customers  stated  that  the 
proposed  rate  increase  would  result  in 
financial  hardship  to  their  service  areas, 
regar^ng  industrial  development  the 
profitability  of  farms  and  small 
businesses,  and  the  impact  upon 
economically  deprived  regions  and 
individuals. 

Response:  Western  recognizes  the 
potential  financial  hardship  that  may  be 
caused  by  the  proposed  rate  increase. 
However,  the  increase  is  necessary  to 
comply  with  Western's  legal  obligations. 
Delays  in  rate  adjustments  and 
inadequate  recovery  of  costs  threaten 
the  financial  security  of  the  Integrated 
Projects. 

Western  analyzed  the  economic 
impact  of  this  rate  increase  in  an  EA. 
Based  on  a  ratio  of  Integrated  Projects 
resources  to  total  resources, 
representative  costomo'  groups  were 
identified.  The  impact  of  the  rate 
increase  on  retail  rates  in  these  groups 
ranged  from  a44  percent  to  9.68  percent 
In  addition.  Western  evaluated  the 
impact  of  the  rate  increase  on  the  retail 
rates  of  specific  customers  who  obtain  a 
large  portion  of  their  power  from  the 
Integrated  Projects.  The  retail  rates  of 
these  customers  may  increase  as  much 
as  9.0  percent  A  more  detailed  summary 
of  the  EA  fitwMnga  is  provided  in  the 
Environmental  Evaluation  section  of  this 
rate  order. 

(3)  Three  customers  commented  that 
the  proposed  rate  increase  will  force 
their  sales  rates  hi^er  than  dieir 
competition,  resulting  in  a  loss  of  load 
whidi  they  serve. 

Response:  Since  the  Integrated 
Projects  are  not  the  sole  power  souree 
for  most  of  Western's  customers,  the 
rate  increase  will  be  blended  with  cost 
from  other  sui^liers. 

Western  concluded  in  its  FONSI  that 
even  retail  rate  increases  as  high  as  9.68 
percent  would  not  significantly  alter  the 
ability  of  representative  customer 
groups  to  compete  for  load.  While 
Western  is  sympathetic  to  the  comment 
Western's  obligation  is  to  set  rates  at 
levels  that  repay  die  project 

(4)  One  ctistomer  said  that  die 
proposed  rate  increase,  in  addition  to 
the  recent  rise  in  die  transmission  rates 
charged  by  die  CRSP.  will  result  in 
financial  hardridp  in  his  community. 

Response:  Western  understands  and 
regrets  any  economic  problems  caused 
by  the  noted  rate  increases,  but  both 
increases  are  necessary  to  meet 
Western's  repayment  obligations. 

The  hiterrelation  of  die  CRSP  firm 
transmission  rate  and  the  Integrated 


Projects  firm  power  rate  is  addressed 
elsewhere  in  this  discussion  sectioiL 

(5)  One  customer  stated  that  the 
proposed  rate  increase  will  force  their 
retail  rates  high  enough  to  be  considered 
market-based. 

Response:  Western  believes  that 
Integrated  Projects  power,  even  after  the 
implementation  of  the  proposed  rate 
increase,  vtrill  still  be  less  e}q>ensive 
than  most  alternative  sources  of  power. 
Since  the  proposed  rates  are  necessary 
to  assure  the  financial  integrity  of  the 
Inegrated  Projects,  Western  does  not 
have  the  prerogative  to  lower  them. 

d.  Regarding  the  procedures  used  by 
Western  to  complete  a  PRS: 

(1)  CREDA  suggested  that  Western 
reduce  the  cost-evaluation  period  used 
vtrithin  its  PRS's  to  2  future  years  as  is 
done  at  the  Bonneville  Power 
Administration.  An  additional  15 
customers  amcurred. 

Response:  The  5-year  cost-evaluation 
period  used  by  Western  is  set  forth  in 
DOE  Order  RA  6120.2  (section  lO.c)  and 
has  been  in  use  throughout  Western  for 
many  years.  This  metiaodology  is 
accepted  by  FERC  and  is  considered 
vaUd  for  all  Western  projects.  To  use  a 
2-year  cost-evaluation  period  would 
limit  FERC's  approval  of  the  rate  to  only 
2  years.  In  periods  of  stable  rates  such 
as  experienced  from  1983  through  1980, 
Western  would  still  have  had  to  go 
through  the  public  rate  process  every  2 
years  resultLog  in  unnecessary  expense 
to  the  rate  payers.  It  would  also  require 
Western  to  start  a  new  rate  process  as 
soon  as  one  was  complete  because  the 
process  takes  approximately  18  months 
to  complete. 

(2)  Qae  customer  said  that  the  cost  of 
replacements  is  essentially  expensed  in 
the  FY  1960  Integrated  Projects 
Preliminary  PRS.  The  customer 
suggested  that  replacements  should  be 
capitalized  in  the  PRS  over  their  useful 
life. 

Response:  DOE  Order  RA  6120.2 
states  that  all  replacements  in  every 
PRS  will  be  capitalized  over  the 
statistically  probable  life  of  the 
replacement  or  over  50  years,  whidiever 
is  less.  This  procedure  is  followed  for 
the  Integrated  Projects  PRS  and  for  aD  of 
its  component  PRS's. 

Since  replacements  are  capitalized  at 
current  market  rates  of  interest  it  is 
almost  always  less  expensive  to  the  rate 
payer  to  pay  off  these  costs  as  quickly 
as  possible.  The  power  rates  necessary 
to  assure  net  revenues  for 
apportionment  to  die  Upper  Basin  States 
in  the  21  st  centxiry  are  such  that  most 
replacements  cue  estimated  to  be  paid 
for  in  the  year  tfaey  go  into  service, 
saving  the  rate  payer  many  extra  dollara 
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in  interest  expense.  Because  of  tlie 
critical  cash-flow  situation  in  the  Basin 
Fund,  no  payments  are  made  on 
replacements  in  FY's  1990  or  1991  in  the 
Rate  Order  PRS. 

e.  One  customer  suggested  that  costs 
and  revenues  for  fuel  replacement  sales 
should  be  continued  beyond  FY  2004  in 
the  Rate  Order  PRS. 

Response:  Net  revenues  earned  from 
fuel  replacement/economy  energy  sales 
ore  dependent  upon  many  variable 
factors.  Because  they  are  so  variable,  it 
is  Western's  practice  not  to  rely  upon 
them  for  repayment  of  investment  This 
conservative  approach  is  used  in  the 
Rate  Order  PRS  and  forms  the  basis  for 
the  assumption  that  all  revenue  from 
Aiel  replacement  and  economy  energy 
sales  ends  in  FY  2004.  This  timeframe  is 
consistent  with  the  life  of  the  existing 
mariceting  criteria,  and  reflects  the 
possibility  of  marketing  the  then- 
existing  resources  in  a  different  manner 
after  FY  2004.  Additional  nonfirm  energy 
revenue  may  be  earned  after  FY  2004. 
but  that  eventuality  is  speculative  and 
uncertain.  When  and  if  the  revenue 
appears,  it  will  be  applied  to  Integrated 
Projects  obligations  at  that  time. 

f.  One  customer  commented  that  the 
relative  ability  of  water  users  to  make 
repayment  needs  to  be  reevaluated. 

Response:  According  to  Reclamation 
law  and  policy,  project  costs  are 
allocated  to  the  various  piuposes  for 
which  die  project  was  built 
Reimbursable  costs  are  repaid  with 
interest  by  the  appropriate  beneficiaries 
with  the  exception  of  costs  allocated  to 
irrigation. 

Costs  of  CRSP  storage  units  allocated 
to  irrigation  are  repaid  from  Basin  Fund 
revenues  witiiout  interest  Participating 
project  costs  allocated  to  irrigation  are 
repaid  by  irrigators  without  interest 
Project  capital  costs  above  the  ability  of 
irrigators  to  repay  are  repaid  &t>m  Basin 
Fund  revenues. 

The  irrigators'  ability  to  repay  is 
determined  by  Reclamation  before  the 
construction  of  the  project  and  that 
amount  becomes  the  contractual 
obligation  of  the  irrigation  district  to  the 
Federal  Government  M&I  water  users 
also  enter  into  contracts  with  the 
Federal  Government  to  repay  their 
allocated  costs. 

Since  all  project  repayment 
reimbursable  by  beneficiaries  is 
included  in  contracts.  Reclamation 
believes  it  would  be  inappropriate  to 
alter  these  repayment  commitments 
unless  these  contracts  allow  for  such  a 
reevaluation  or  are  reopened. 

g:  The  UCRC  stated  that  a  large 
portion  of  the  Federal  investment 
required  for  development  of  the 
participating  projects  is  to  be  recovered 


fix)m  the  sale  of  power  generated  by 
facilities  within  those  projects. 

Response:  While  the  CRSP  Act  does 
provide  for  investment  in  each 
participating  project  to  be  repaid  by 
revenues  produced  from  those  projects, 
most  projects  are  anticipated  to  have 
negligible  income  from  nonpower 
sources.  As  presently  planned,  the  only 
revenue-producing  participating  project 
power  facilities  are  at  FonteneUe 
Powerplant  in  the  Seedskadee  Project 
Consequentiy,  power  from  FonteneUe 
Powerplant  is  the  only  participating 
project  power  resource  included  in  the 
Rate  Older  PRS.  Other  than  revenue 
from  water  sales,  these  projects  must  be 
repaid  from  power  revenues  from 
storage  unit  powerplants. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1960 
(NEPA),  Coimcil  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508),  and  the  DOE  Guidelines 
published  in  the  Federal  Register  on 
December  15, 1987  (52  FR  47662). 
Western  has  followed  the  process 
described  below  in  conducting  the 
environmental  evaluation  of  the  rate 
adjustment 

Section  D  of  the  DOE  Guidelines 
states  that  the  level  of  docmnentation 
required  under  NEPA  for  rate  increases 
of  power  marketing  administrations 
depends  on  the  size  of  the  rate  increase 
as  it  relates  to  the  rate  of  inflation  since 
the  last  rate  increase.  Because  the  last 
CRSP  rate  increase  was  June  1, 1983, 
and  because  the  Rio  Grande  and 
Collbran  Projects  rates  were  reduced  to 
match  the  CRSP  rate  at  project 
integration  on  October  1. 1987.  the  last 
rate  increase  is  considered  to  have  been 
on  June  1, 1983.  During  the  period  Jime  1. 
1983.  to  May  1. 1990.  tibe  Consumers 
Price  Index  (CPMJ)  has  increased  by 
22.85  percent  As  the  proposed  rate 
action  constitutes  a  4e-percent  increase. 
Western  prepared  an  environmental 
assessment  (EA)  to  address  the 
potential  effects  of  the  rate  increase. 

Western  developed  four  alternatives 
for  assessment  in  the  EA.  Three  other 
alternatives  were  briefly  discussed  but 
not  assessed  in  the  EA. 

Alternative  A  would  consist  of  an 
energy  charge  of  7.25  mills/kWh  and  a 
capacity  charge  of  $3.08/kW-month. 
This  would  result  in  a  combined  rate  of 
14.50  mills/kWh.  a  46-percent  increase. 
Alternative  A  is  the  rate  that  was 
originally  proposed  at  the  November  21, 
1989.  public  information  forum. 

Alternative  B  would  consist  of  an 
energy  charge  of  6.5  mills/kWh  and  a 
capacity  charge  of  $2.76/kW-month,  for 
a  combined  rate  of  13.00  mills/kWh.  In 


addition,  thero  would  be  an  adder  of  1.5 
mills/kWh  on  the  base  rate  for  a  total 
combined  rate  of  14.50  mills/kWh  only 
during  the  first  2  years.  Alternative  B  is 
the  provisional  rate  identified  in  this 
rate  order  to  be  effective  October  1. 
1990.  Because  alternatives  A  and  B 
would  have  the  same  economic  impact 
during  FY's  1991  and  1992.  the  EA 
evaluated  the  impacts  beginning  in  FY 
1993  so  that  there  would  be  a 
meaningful  comparison  among  the 
alternatives.  The  base  rate  in  alternative 
B  is  a  31-percent  increase  over  the 
current  Integrated  Projects  rate. 

Alternative  C  would  consist  of  an 
energy  charge  of  7.58  mills/kWh  and  a 
capacity  charge  of  $3.2l/kW-month  for  a 
combined  rate  of  15.15  mills/kWh,  a 
52.7-percent  increase.  Alternative  C  was 
developed  in  response  to  two  comments 
received  from  interested  parties. 
Alternative  C  includes  $1  million  for 
environmental  study  and  mitigation 
expenses  for  all  years  and  a  straight-line 
amortization  repayment  schedule  on  all 
construction,  including  irrigation  and 
participating  projects,  within  5  years. 

Alternative  D  is  the  No-Action 
Alternative.  The  current  rates  would 
remain  in  place  for  another  5  years. 
Alternative  D  is  an  energy  charge  of  5.0 
mills/kWh  and  a  capacity  charge  of 
$2.09/kW-month,  for  a  combined  rate  of 
9.92  mills  kWh.  This  rate  is  also  the 
economic  baseline  used  to  evaulate  the 
impacts  of  alternatives  A,  B,  and  C. 

Western  conducted  an  economic 
assessment  of  the  effect  of  the  four 
alternatives  on  wholesale  customers 
and  on  their  retail  consumers.  Both 
levels  of  impact  were  considered 
because  Western  assumed  any  increase 
in  costs  would  be  passed  on  to  retail  or 
end-use  consumers. 

RetaU  rate  impacts  of  the  alternatives 
were  analyzed  for  three  customer  types: 
Representative,  rate  sensitive,  and 
irrigation  dominant  For  each  customer 
type,  the  percentage  increase  in  rates 
was  used  to  calculate  the  economic 
effects  of  each  alternative.  In  all  cases, 
alternative  D  resulted  in  no  change  in 
retail  rates. 

Representative  customers  were 
divided  into  three  groups  based  on  the 
percentage  of  total  resource  supplied  by 
the  Integrated  Projects. 

Customer  A  receives  60  percent  of  its 
total  resource  bom  the  Integrated 
Projects,  customer  B,  30  percent  and 
customer  C.  5  percent  For  customer  A. 
alternative  A  resulted  in  a  9.48-percent 
increase  in  retail  rates,  alternative  B  a 
6.38-percent  increase,  and  alternative  C 
a  10.82-percent  increase.  For  customer  B. 
alternative  A  resulted  in  a  3.26-percent 
increase  in  retail  rates,  alternative  B  a 


2.19-percent  increase,  and  alternative  C 
a  3.72-percent  increase.  For  customer  C 
alternative  A  resulted  in  a  0.43-percent 
increase  in  retail  rates,  alternative  B  a 
0.29-percent  increase,  and  alternative  C 
a  0.49-percent  increase. 

The  impacts  of  the  intematives  on  two 
rate-sensitive  customers,  those  that  are 
dependent  on  the  Integrated  Projects  for 
most  of  tiieir  resources,  was  also 
assessed.  Those  customers  are  the  cities 
of  Center,  Colorado,  and  Truth  or 
Consequences,  New  Mexico  (TorC).  For 
Center,  alternative  A  resulted  in  an  8.42- 
percent  increcue  in  retail  rates, 
alternative  B  a  6.71-percent  increase, 
and  alternative  C  a  9.16-percent 
increase.  For  TorC,  alternative  A 
resulted  in  an  8.8&-percent  increase  in 
retail  rates,  alternative  B  a  7.28-percent 
increase,  and  alternative  C  a  9.57-     , 
percent  increase. 

Irrigation  dominant  customers  are 
those  whose  loeds  are  mostiy  due  to 
irrigation  pumping.  An  electric  rate 
increase  to  these  customers  is  passed  to 
fanners  in  increased  water  costs.  The 
effect  of  the  alternatives  was 
determined  for  two  of  these  customers, 
Flowell  Electric  Association,  Inc. 
(Flowell),  and  Silt  Water  Conservancy 
District  (Silt).  For  Flowell,  alternative  A 
resulted  in  a  0.57-percent  increase  in 
pumping  costs,  alternative  B  a  0.38- 
percent  increase,  and  alternative  C  a 
0.65-percent  increase.  For  Silt, 
alternative  A  resulted  in  a  0.64-percent 
increase  in  pumping  costs,  alternative  B 
a  0.43-pereent  increase  increase,  and 
alternative  C  a  0.73-percent  increase. 

Western  has  proposed  both  a  LAP 
firm  power  rate  increase  and  a  LAP  firm 
transmission  service  rate  increase. 
Because  some  customers  receive  power 
from  both  LAP  and  the  Integrated 
Projects,  the  cumulative  impacts  of  these 
rate  actions  was  assessed.  Of  the  three 
customers  evaluated  in  the  EA,  Ft 
Morgan,  Colorado,  would  be  most    ' 
affected.  For  Ft.  Morgan,  the  LAP  rate 
increases  and  alternative  A  resulted  in  a 
9.93-percent  increase  in  retail  rates,  the 
LAP  rate  increases  and  alternative  B  an 
B.31-percent  increase,  and  the  LAP  rate 
increases  and  alternative  C  a  10.62- 
percent  increase. 

Some  customers  will  also  be  subject 
to  a  proposed  increase  in  the  Public 
Service  Company  of  Colorado  (PSCO) 
firm  transmission  rate.  The  impact  of 
this  rate  increase  on  Center,  along  with, 
the  LAP  rate  increases  and  the 
Integrated  Projects  alternatives  was 
determined.  For  Center,  the  cumulative 
impact  of  all  the  proposed  rate  actions 
on  retail  rates  under  alternative  A 


resulted  in  a  9.35-percent  increase  in 
retail  rates,  under  alternative  B  a  7.64- 
percent  increase,  and  under  alternative 
C  a  10.09-percent  increase. 

Silt  receives  all  of  its  power  from  the 
Integrated  Projects  and  it  is  all  subject 
to  the  PSCO  transmission-rate  increase. 
For  Silt  the  impact  on  pumping  costs  of 
alternative  A  and  the  PSCO  rate  action 
would  be  a  1.46-percent  increase, 
alternative  B  and  the  PSCO  rate  action 
would  be  a  1.26-percent  increase,  and 
alternative  C  and  the  PSCO  rate  action 
would  be  a  1.56-percent  increase. 

Western  also  assessed  the  potential 
effect  of  each  alternative  on  fossil-fuel 
use  and  energy  conservation.  No 
induced  switching  to  fossil  fuels  is 
anticipated  for  any  of  the  alternatives 
solely  because  of  the  proposed  rate 
increase,  as  the  alternative  fuel  costs  of 
Western's  customers  are  generally 
hi^er  than  the  rates  set  forth  in  Rate 
Schedule  SLinM'2.  Because  no  fuel 
switching  is  anticipated,  no  direct 
impacts  on  the  physical  environment  are 
anticipated. 

The  analysis  in  the  EA  also  shows 
that  die  retail  rate  impacts  on  end  use 
consumers  would  have  insignificant 
indirect  impacts  on  the  physical 
environment.  Energy  conservation  is 
expected  to  increase  insignificantiy  for 
alternatives  A,  B,  and  C. 

Based  on  the  information  in  the  EA, 
DOE  issued  a  FONSI  on  the  proposed 
Integrated  Projects  rate  action  on 
August  10, 1990.  Copies  of  the  EA  and 
FONSI  are  available  from  Western's 
Salt  Lake  City,  Utah;  Golden,  Colorado; 
and  Washington,  DC,,  offices.  These 
office  addresses  are  provided  elsewhere 
in  this  rate  order. 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  is 
exempt  from  sections  3, 4,  and  7  of  that 
order,  and  therefore  will  not  prepare  a 
regulatory  impact  statement 

A  vailability  of  Information 

Information  regarding  this  rate 
adjustment  including  studies,  the  EA 
and  FONSI,  comments,  and  other 
supporting  material  is  available  for 
public  review  in  the  SLCA  Office, 
Western  Area  Power  Administration, 
257  East  200  South,  Suite  475,  Salt  Lake 
City,  Utah  84111:  Division  of  Mariceting 
and  Rates,  Western  Area  Power 
Administraiton,  1627  Cole  Boulevard, 
Golden,  Colorado  80401;  and  die  Office 
of  the  Assistant  Administrator  for 
Washington  Liaison,  Western  Area 


Power  Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
October  1, 1990,  Rate  Schedule  SLIP-F2. 
This  rate  schedule  shall  remain  in  effect 
on  an  interim  basis  pending  FERC 
confirmation  and  approval  of  it  or  a 
substitute  rate  on  a  final  basis  for  a 
period  of  5  years,  or  until  it  is 
superseded. 

Issued  in  Washington,  DC  August  27, 1990. 
W.  Henson  Moore, 
Deputy  Secretary. 
Rate  Schedule  SLIP-^ 
(Supersedes  Schedule  SLIP-l) 

Salt  Lake  City  Area  Integrated  Projects 
Arizona.  Colorado,  Nevada,  New 
Mexico,  Utah,  Wyoming 

Rate  Schedule  for  Wholesale  Firm 
Power  Service 

Effective.  Beginning  October  1, 1990, 
through  September  30, 1995. 

Available.  In  the  Salt  Lake  City  Area 
Integrated  Projects  service  area. 

Applicable.  To  wholesale  power 
customers  for  firm  power  supplied 
through  one  meter  at  one  point  of 
deUvery  or  as  otherwise  established  by 
contract 

Character.  Alternating  current  60 
hertz,  3-phase,  deUvered  and  metered  at 
the  voltages  and  points  established  by 
contract. 

Monthly  Rate 


Dates  effective 


Energy 
charge 
(rralts/ 
kWh) 


Dofnand 

charae 

perkWof 

Mting 

demand 


10/01/90   thfough   09/30/ 
92  >. 


10/01/92   through   09/30/ 
95 


726  tS.OS 

(Sea  attachment  for 

proMSion  for  adjuat- 

menl  to  the  cash- 


S2.76 


6.50 


'  Included  wittiin  tfiaaa  chaigaa  ara  adders  of  .75 
milB/kWh  and  S.32  MV^nonth  that  ara  neoeaaary  to 
meat  the  cttMkfu  naadt  of  the  Inlagraied  Pi  ')ecl>. 
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Billing  Denund 

Tlie  billing  demand  wiD  be  die  greater 
of  (1)  the  Idlest  SO-minute  integrated 
demand  measured  during  the  month  up 
to,  but  not  in  excess  of.  the  deUvery 
obligation  under  die  power  sales 
contract  or  (2)  the  contract  rate  of 
delivery. 

Adjustments  for  Transformer  Losses 

If  delivery  is  made  at  transmission 
voltage  but  metered  on  the  low-voltage 
side  of  the  transformer,  the  meter 
readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract. 

Adjustment  for  Power  Factor 

The  customer  will  be  required  to 
maintain  a  power  factor  at  all  points  of 
measurement  between  95-percent 
lagging  and  95-percent  leading. 
Rate  Schedule  SLIP-F2 
(Supertedes  Schedule  SUP-Pl)  Attachoient 

Sah  Lake  City  Area  Integrated  Projects 
Arizona,  Colorado.  Nevada,  New 
Mexico.  Utah.  Wyaraing-^oimala  for 
Adjustment  to  Casb-Flow  Adder  Date 
Component 

In  the  event  that  there  is  a  reduction 
io  the  amount  that  the  power  users  must 
pay  to  cover  the  unbudgeted 
environmental  costs  that  have  been 
projected  in  the  "Cash  Flow  Analysis" 
of  Table  I  of  Rate  Order  No.  45.  a 
reduction  in  the  rate  for  FY's  1991  and 
1992  may  take  place  in  accordance  with 
these  prnciples: 

We«tt;ni  may  reduce  the  adder  component 
contained  within  the  montiily  rates  for  energy 
and  demand  as  specified  in  Rate  Schedule 
SLIP-F2  for  FY's  1901  and  1992.  The  basis  for 
any  adjustment  would  be  the  ratio  of  the  net 
amount  of  the  reduction  in  the  revised 
estimated  of  cash-flow  requirements  to  the 
amount  of  the  present  estimate  of  cash-flow 
requirements,  times  the  adder  component  in 
the  monthly  rates  for  energy  and  demand  as 
specified  in  Rate  Schedule  SLIP-F2  for  FY's 
1991  and  1992.  Any  adjustment  would  be 
based  on  the  best  information  available  at 
the  time. 

The  reduction  may  be  effective  on  the  first 
day  of  the  month  after  the  day  of  enactment 
or  when  the  legislation  becomes  effective, 
whichever  is  later. 

The  resulting  rates  will  not  be  lower  than 
the  rates  for  the  subsequent  rates  for  FY's 
1C»3-1995. 

The  Federal  Energy  Regulatory 
Commission  and  the  customers  will  be 
notified  in  %VTiting  prior  to  the  implementation 
of  any  reduction  in  tlie  rate. 

(FR  Doc.  90-21357  Filed  9-11-90;  8:45  am] 
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ENVmONMEMTAL  PROTECTION 
AGENCY 

[Fm.3«2»-2] 

ExtWMlon  of  ConuiMnt  Pvrlod 
noic  iMduHnQ  of  PuMte 
Rcpoft  to  ConQTWM  on 
From  Minoral  ProcMsing 

agency:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period 

and  rescheduling  of  public  hearing. 


ontho 
wasns 


r.  This  notice  announces  an 
extension  of  the  comment  period  and 
the  rescheduling  of  the  public  hearing  on 
the  recently  released  Report  to  Congress 
on  Special  Wastes  from  Mineral 
Processing  (see  55  FR  32135;  August  7, 
1990). 

The  Agency  is  extending  the  comment 
period  in  reponse  to  a  request  from  the 
American  Mining  Congress,  who  pointed 
out  that  the  comment  period  for  the 
Report  to  Congress  overlapped  with 
those  for  several  other  key  Agency 
activities.  In  fact,  the  original  date  for 
the  public  hearing  on  the  Report  to 
Congress  (September  25. 1990)  is  the 
same  date  as  a  hearing  on  the  Agency's 
proposed  rule  on  Maximum 
Contaminant  Level  Goals  under  the  Safe 
Drinking  Water  Act 

The  comment  period,  which  was 
originally  scheduled  to  end  September 
28, 1990,  has  been  extended  until 
October  19, 1900.  The  public  hearing 
originally  scheduled  for  September  25, 
1990,  has  been  rescheduled  for  October 
17, 1990. 

The  Report  to  Congress  contains 
detailed  studies  of  20  special  wastes 
from  mineral  processing  operations  that 
the  Agency  previously  determined  are 
within  the  scope  of  the  exemption  from 
hazardous  waste  regulations  provided 
by  SecUon  3001(b)(3)(A)(ii)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA):  this  exemption  is  often 
referred  to  as  the  Mining  Waste 
Exclusion.  The  report  also  presents  two 
alternative  decision-making  approaches 
and  tentative  findinj^s  under  each 
approach  with  respect  to  whether  RCRA 
subtide  C  regulation  of  these  wastes  is 
warranted  The  Report  to  Congress  is 
comprised  of  ttiree  volumes: 
Voliune  I — Summary  and  Findings: 
Volume  H — Methods  and  Analyses;  and 
Voliune  III — ^Appendices. 

The  Agency  solicits  public  comments 
on  the  Report,  the  alternative  decision- 
making approaches  and  the  tentative 
findings  presented  therein,  and  the 
specific  types  of  requirements  that  might 
be  appropriate  for  wastes  diat  EPA 
determines  should  be  regulated  under 


RCRA  subtide  D  or  other  regulatory 
approadies,  especially  under  the 
flexibility  provided  by  RCRA  S  3004(x). 

DATCS:  EPA  will  accept  public 
comments  on  die  Report  to  Congress  on 
Special  Wastes  from  Mineral  Processing 
until  October  19, 1990.  The  Agency  will 
also  hold  a  public  hearing  on  the  Report 
on  Octob»  17, 199a 

AODMESSES:  Requests  to  speak  at  the 
public  hearing  should  be  submitted  in 
writing  to  the  Public  Hearing  Officer, 
Office  of  Solid  Waste,  (WH-5e2),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460.  The 
public  hearing  will  be  at  the  HoUday  Inn 
Crowne  Plaza  Hotel  at  Metro  Center, 
1325  G  Street  NW..  Washington,  DC. 
20005.  The  hearing  will  begin  at  9  ajn. 
with  registration  beginning  at  8:30  a.m. 
The  hearing  will  end  at  5  p  jn.  unless 
concluded  earlier.  Oral  and  written 
statements  may  be  submitted  at  the 
public  hearing.  Persons  who  wish  to 
make  oral  presentations  must  restrict 
them  to  15  minutes,  and  are  requested  to 
provide  written  comments  for  iiiclusion 
in  the  official  record. 

Copies  of  the  full  Report  are  available 
for  inspection  and  copying  at  the  EPA 
Headquarters  library  and  at  the  RCRA 
Docket  in  Washington,  DC,  and  at  all 
EPA  Regional  Office  libraries.  Copies  of 
the  full  report  can  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  (call  (202)  487-4650  or  (800)  336- 
4700).  When  calling,  refer  to  NTIS 
Document  No.  ra-00-2S8-492.  Copies  of 
the  Summary  and  Findings  (Volume  I) 
can  be  obtained  by  calling  die  RCRA/ 
Superfund  Hotline  (800)  424-9346  or 
(202)  382-300a 

Those  wishing  to  submit  public 
comments  for  the  record  must  send  an 
original  and  two  copies  of  their 
comments  to  the  following  address: 
RCRA  Docket  Information  Center  (OS- 
305),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Place  die  docket  number  F- 
90-RMPA-FFFFF  on  your  comments. 

The  OSW  docket  is  located  in  room 
M2427  at  EPA  headquarters.  The  docket 
is  open  from  9  a.m.  to  4  p.m.  Monday 
through  Friday,  except  {ot  Federal 
holidays.  Members  of  the  public  must 
make  an  appointment  to  review  the 
docket  materials.  Call  (202)  475-9327  for 
appointments.  Copies  cost  $0.15/page. 

FOR  FUfTTHER  MFOMNATKM  CONTACR 

For  general  information,  contact  the 
RCRA/Superfund  Hodine  at  (800)  424- 
9346  or  (202)  382-3000;  for  technical 
information  contact  Bob  Hall,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washmgton,  DC,  20480, 
(202)475-8814. 


Dated  September  4, 199a 
Don  R.  Clay, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  90-21382  Filed  9-11-flO;  8:45  am) 
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[OPP-6ei42;  FRL-3800-2] 

II 
PetUcid*  Prdducte  Containing 
PtMnylmcrcurtc  Acetat*;  Receipt  of 
R«qu«st«  for  Voluntary  Cancallation 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  pesticide 
ctmcellations, 

summary:  Based  on  the  risks  associated 
with  indoor  use  of  paints  containing 
mercury,  EPA  recendy  announced  a 
series  of  pesticide  cancellations  and 
amendments  which  have  eliminated  all 
use  of  mercury  biocides  in  interior 
paints.  EPA  has  also  expressed  concerns 
regarding  the  potential  risks  associated 
with  use  of  mercury  compounds  in  other 
interior  products  such  as  joint 
compoimds,  adhesives,  and  plasters. 
The  only  remaining  registrant  of 
merciuy  biocides  labeled  for  these 
miscellaneous  interior  uses  has 
requested  voluntary  cancellation  of  the 
registrations  for  these  products.  All 
stocks  of  affected  mercury  biocides, 
including  stocks  in  the  hands  of  end- 
users,  must  be  stickered  by  October  15, 
1990,  with  language  reducing  the 
maximum  use  rate  and  requiring  a 
specific  precautionary  statement  on 
products  manufactured  from  the 
biocides.  Existing  stocks  of  cancelled 
mercury  products  which  have  been 
properly  stickered  may  be  sold  and  used 
untU  June  27, 1991. 

DATES:  The  cancellation  order 
incorporated  in  this  notice  will  become 
effective  September  13, 1990.  Existing 
stocks  of  products  cancelled  pursuant  to 
this  notice  must  be  stickered  with  new 
label  language  by.October  15, 1990. 
Existing  stod(s  of  such  cancelled 
products  whidi  have  been  properly 
stickered  may  be  sold  and  used  mitil 
June  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Beth  Edwards,  Special  Review  Branch, 
Special  Review  and  Reregistration 
Division  (H7S08C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  St.,  SW.,  WasWngton.  DC 
20460.  Office  location  and  telephone 
number  3rd  Floor,  2805  Jefferson  Davis 
Highway  Arlington,  VA,  (703)  308-8010. 


SUPPLEMENTARY  INFORMATION: 

L  EPA  Condusioiis  Cooceming  Use  of 

Mercury  in  Interior  Products 

Following  receipt  of  reports 
concerning  a  4-year  old  child  who 
developed  acrodynia  (a  rare  form  of 
mercury  poisoning)  after  his  home  was 
painted  with  paint  containing  mercury 
and  a  foUowup  investigation  by  the 
Centers  for  Disease  Control  and  the 
State  of  Michigan  of  mercury  levels  in 
other  homes  painted  with  similar  paint 
EPA  initiated  a  comprehensive  review 
of  the  risks  and  benefits  associated  with 
the  use  of  mercurial  compounds  in 
paints  and  coatings.  After  evaluating  the 
available  evidence  concerning  exposure 
to  mercury  residting  from  use  in  paints 
and  coatings,  toxicity  of  mercury  and 
mercury  compoimds,  and  availability  of 
alternative  biocides,  EPA  concluded  that 
the  continued  use  of  mercurial 
compounds  in  the  manufacture  of 
interior  paints  and  coatings  would 
present  an  unreasonable  risk  of  adverse 
health  effects.  EPA  also  determined  that 
continued  use  of  mercury  in  the 
manufacture  of  other  miscellaneous 
interior  products  such  as  joint 
compounds,  adhesives,  and  plasters 
would  present  qualitatively  similar  risks 
which  could  only  be  quantified  after 
development  and  submission  of 
additional  data. 

As  a  result  of  discussions  with  the 
registrants  of  mercury  products  labeled 
for  use  in  paints  and  coatings,  the 
registrants  agreed  to  rapidly  eliminate 
use  of  mercury  biocides  in  interior 
paints  and  coatings  and  to  require  that 
exterior  paints  and  coatings  containing 
mercury  biocides  be  labeled  with  a 
warning  against  interior  use.  These 
changes  were  effectuated  by  conditional 
amendments  to  specific  registrations 
and  requests  for  voluntary  cancellation 
of  other  registrations,  as  described  in  a 
prior  notice  published  in  the  Federal 
Regteter  of  June  29, 1990  (55  FR  26754). 
As  part  of  the  same  discussions,  EPA 
and  Cosan  Chemical  Corporation 
("Cosan"),  the  registrant  of  certain 
mercury  products  labeled  exclusively 
for  miscellaneous  interior  uses, 
discussed  at  some  length  the  data  which 
would  be  required  to  support  continued 
registration  of  such  products.  Ultimately, 
Cosan  decided  to  cease  production  of 
such  products  and  to  request  voluntary 
cancellation  of  the  registrations  rather 
than  committing  to  develop  the  required 
data.  This  notice  is  being  published  to 
advise  ^e  public  of  the  changes  in  sale, 
distribution,  and  use  to  be  implemented 
for  the  products  to  be  cancelled,  and  to 
meet  the  legal  requirements  established 
by  FIFRA  section  6(f)(1),  7  U.S.C.  section 
136d(f)(l). 


n.  Requests  for  Voluntary  Cancellation 

Cosan  has  requested  voluntary 
cancellation  pursuant  to  FIFRA  section 
6(f)(1)  of  its  registrations  for  ITA-20, 
EPA  Registration  No.  8489-8,  and  JTA- 
la  EPA  Registration  No.  8489-ia 
products  containing  phenylmercuric 
acetate  which  are  presentiy  labeled  for 
use  in  the  formulation  of  products  such 
as  joint  compounds,  textures,  adhesives, 
and  plasters.  EPA  intends  to  grant  these 
requests  for  voltmtary  cancellation 
effective  on  September  13. 1990. 

m.  Existing  Stocks 

EPA  has  decided  that  it  will  permit 
continued  sale  and  use  of  existing 
stocks  of  JTA-20  and  JTA-10  until  June 
27, 1991,  subject  to  specific  mandatory 
terms  and  conditions,  FIFRA  section 
6(a)(1),  7  U.S.C  section  136d(a)(l), 
provides  that  EPA  may  permit  continued 
sale  and  use  of  existing  stocks  of 
cancelled  products  for  specific  uses  and 
subject  to  specific  conditions,  if  EPA 
determines  "that  such  sale  or  use  is  not 
inconsistent  with  the  purposes  of  this 
Act  and  will  not  have  unreasonable 
adverse  effects  on  the  enviroiunent" 
The  terms  and  conditions  which  will 
govern  sale  and  use  of  remaining  stocks 
of  JTA-20  and  JTA-10  are  identical  to 
the  terms  and  conditions  which  EPA 
would  have  required  during  the 
pendency  of  data  development  if  Cosan 
had  committed  to  develop  the  data 
necessary  to  support  continued 
registration  of  either  of  these  products. 
Cosan  has  not  produced  JTA-10  for 
years  and  believes  that  no  stocks  of 
JTA-10  remain  in  the  hands  of  end- 
users,  but  has  elected  to  commit  to  the 
required  terms  and  conditions  for  that 
product  as  a  precaution  in  the  event  that 
some  small  quantity  of  the  product 
remains. 

Cosan  has  submitted  to  EPA  the  text 
for  a  sticker  for  each  affected  biocide 
which  includes  provisions  that:  (1) 
Expressly  limit  use  to  building  products 
adhesives,  drywall  compounds,  and 
acoustical  plasters  and  prohibit  use  in 
any  other  interior  paint  or  coating.  (2) 
reduce  the  maximum  permissible 
application  rate  to  120  ppm  mercury  in 
the  ready-to-use  product  (3)  limit  use  to 
only  those  building  products  adhesives, 
drywall  compounds,  and  acoustical 
plasters  which  are  labeled  with  a 
specific  precautionary  statement  and  (4) 
state  diat  sale,  distribution,  and  use  of 
the  mercury  product  will  be  unlawful 
after  June  27, 1991. 

The  cancellation  order  requires  the 
sticker  incorporating  the  new  label 
requirements  to  be  afBxed  to  all  stocks 
of  each  product  distributed  or  sold  by 
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Cosan  or  aiqr  oAer  person  on  or  after 
SeptenU>er  17. 1900.  The  cancdlation 
order  also  will  require  Cosan  to  deliver 
stiduBTS  by  September  17, 1980^  to  all 
end-users  who  are  hcriding  inventory  of 
each  product,  and  will  provide  that 
stocks  of  each  iHoduct  remaining  in  the 
invoitoiy  of  end-users  may  not  be 
lawfully  used  sfter  October  15. 199a 
unless  the  end-user  has  aCBxed  the  new 
sticker  to  the  product  and  all  use  of  the 
product  is  in  full  conformity  with  the 
instructions  on  the  sticker. 

IV.  Cancellation  Order 

Effective  on  September  13, 1990,  die 
registrations  tot  tine  following  pesticide 
products  are  cancelled  pursuant  to 
section  6(f)(1)  (rf  die  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA). 
7  US.C  section  136d(fXl): 


„.^ 

Rvdyd 

EPA 

CoMM  Coiponim 
Conn  CorporaSon 

CoMnJrA- 

ao 

CoonJTA^ 
10 

848»-a 
8489-10 

Effective  on  September  13. 1990,  it 
shall  be  unlawful  under  FIFRA  section 
12(a)(1)(A)  and/or  FIFRA  section 
12(aX2)0C).  7  U.S.C  sections 
138KaXlXA).  136i(a)(2)(K),  for  any 
person  to  distribute  or  sell,  or  to  use  for 
any  pestiddal  purpose,  either  of  these 
cancelled  proihcts  except  in  fuQ 
compyanoe  with  aO  of  the  provisions 
concerning  existing  stocks  set  forth 
below. 

The  Agency  has  determined  diat 
existing  stocks  of  each  pesticide  product 
cancelled  by  this  order  may  be  sold, 
distributed,  and  used  until  June  27. 1991. 
subject  to  all  of  the  following  mandatory 
terms  and  conditions.  For  each 
cancelled  product,  the  registrant  has 
sutmiitted  as  part  of  its  request  for 
voluntary  cancellation  under  FIFRA 
section  6(f)(1)  the  text  for  a  sticker 
wliich  includes  label  provisions:  (1) 
IJmiting  use  of  the  pesticide  predict  to 
buihfing  products  adhesives.  drywall 
conyxnmds.  and  acoustical  plasters  and 
proUbitbg  use  of  the  pesticide  product 
in  any  other  interior  paint  or  coating.  (2) 
reducing  the  maximum  permissible 
application  rata  for  the  pesticide  product 
to  120  nim  mercury  in  tiie  ready-to-use 
mano&ctured  praAict.  (3)  limiting  use  ot 
the  pesticide  product  to  only  those 
building  products  adhesives.  drjnvall 
compounds,  and  acoustical  plasters 
which  are  labeled  with  a  specific 
precautkmary  statement,  and  (4)  stating 


that  sale,  distribution,  and  use  of  the 
pesticide  product  will  be  unlawful  after 
June  27, 1991.  Effective  on  September  17. 
1990.  no  person  diall  distribute  or  sell  in 
any  State  any  quantity  of  a  pesticide 
product  cancelled  by  tUs  order  unless 
the  approved  sticker  for  that  product 
has  been  affixed  to  each  container  of  the 
product  Effective  on  October  15. 1990. 
no  person  shall  use  in  any  State  any 
quantity  of  a  pesticide  product  cancelled 
by  this  order  unless  the  approved  sticker 
for  that  product  has  been  affixed  to  each 
container  of  the  product  and  sudi  use  is 
In  full  conformity  with  all  of  the 
instructions  on  the  sticker.  For  each 
cancelled  product,  the  registrant  shall  by 
September  17. 1900.  deliver  to.  and 
verify  receipt  by,  each  customer  or  other 
end-user  holding  inventory  of  the 
product  (1)  Quantities  of  the  approved 
sticker  for  that  product  which  are 
sufficient  to  a^  the  sticker  to  each 
container  of  the  product  in  the 
customer's  or  end-user's  inventory,  and 
(2)  a  letter  advising  the  customer  or  end- 
user  of  the  effective  dates  for  the 
revised  labeling  on  the  stickers  and 
instracting  the  custmner  or  end-user  to 
affix  the  sticker  to  each  container  of  the 
product  on  or  before  October  15, 1990. 

Dated  September  4, 1980. 
Edwin  F.  Tinswoclh. 

Director,  Special  Review  and  Baegistrathm 
Diviaiai.  Office  of  Pesticide  Rrograins. 

(FR  Doc.  90-21381  Filed  9-11-SO:  8)<5  am] 


FEDERAL  EMEROENCY 
MANAQEMENT  AGENCY 

AQsncy  mroniMiioii  MNMCDon 
Subinttled  to  the  Office  off 
MaiwgwiMin  ana  DUogoiTOr 


Hie  Federal  Emergency  Management 
Agency  (FEMA)  has  sutmtitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35). 

Type:  New  Collection. 

Title:  Disaster  Assistance  AfterAction 
ReporL 

AbstxKt  This  report  summarizes  ma}OT 
coordination,  management  problems 
and  issues  of  a  disaster  operation, 
with  lessons  learned  and 
recommendations  to  Improve 
coordination  and  management  in 
future  disasters. 

Type  of  Reapondents:  State  or  local 
governments.  Federal  agencies  or 
employees.  Non-profit  institutions. 


Estimate  of  Total  Aimaal  Reporting  and 

Recordkeeping  Burden:  206. 
Number  of  Respondents:  26. 
Estimated  Average  Burden  Hours  per 

Response:  8. 
frequency  of  Response:  45  days  after 

closing  of  Disaster  Field  Office. 

Copies  of  the  above  informati<m 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Botrar.  (202)  e4ft-2e24. 600 
C  Street  SW.,  Washington,  DC  20472. 

Direct  c(Mnments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-734a  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  August  28, 198a 
Wesley  C  Moon. 

Director.  Office  ofAdministTative  Support. 
[PR  Doe.  80-21384  Filed  0-11-80;  8:45  am] 


[FEIIA-«7»-0R) 

Amendment  to  Nottce  Of  a  Mi^or 


AOENCV:  Federal  Emeigency 
Management  Agency. 

action;  Notice. 

summary:  This  notice  amends  thejiotice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-«78-4)R),  dated  August 
29, 1990,  and  related  determinations. 

dates:  August  31, 1990. 

NM  RMTHEfl  MFONMATKM  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emeigency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTKC:  The  notice  of  a  ma  jot  disaster 
for  the  State  of  Illinois,  dated  August  29, 
1990,  is  hereby  amended  to  add  PubUc 
Assistance  to  the  major  disaster 
declared  by  the  President  in  his 
declaration  of  August  20. 196a  It  will  be 
made  available  in  the  foUowfatg  areas: 
Will  County. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83Jn8k  DisMtsr  Assistance) 
RobariiLVsllaBd. 

Acting  Assodate  Director,  State  and  Local 
Prognma  and  Support,  PMwalSmergaicy 
ManagementAgmcy. 

(PR  Doc.  90-21390  FUed  O-11-80;  8:45  am] 
I  COOK  sris-as-ii 


(FEMA-tTS-ORl 

Ametidnient  to  Notice  of  o  Msior 


AOSNCV:  Federal  Emeigency 
Management  Agency. 
ACTION:  Notice. 


r.  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  {FEMA-«7Q-DR),  dated  August 
29. 1990,  and  related  determinations. 
DATES:  September  2. 1990. 

PON  FURTHBI  MPORMATiON  CONTACT; 

Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Illinois,  dated  August  29. 
1990.  is  hereby  amended  to  indu^  the 
following  areas  among  those  areas 
determined  to  have  beien  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  29. 1990: 

Kendall  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disaster  Assistance) 

Grant  C  Petanoo. 

Associate  Director,  State  and  LocaJ  Programs 

and  Support,  Federal  Emergency 

Management  Agency, 

[FR  Do&  90-21391  Filed  9-11-00;  &-45  am| 

BHJJNa  COOC  S71S-SS4I 


[FEMA-flTt-OR] 

Ma|or  Oleaster  and  Related 
Determlnatione,  Illinois 

agency:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Illinois  (FEMA- 

878-DR),  dated  August  29. 199a  and 

related  determinations. 

dates:  August  29. 199a 

FOR  FURTHER  WPORMATION  CONTACH 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Wadiington,  DC 
20472  (202)  646-3614. 
notice:  Notice  is  hereby  given  diet  in  a 
letter  dated  August  29. 19ga  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.. 
Pub.  L  93-288.  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  die  damage  in 
certain  areas  of  tlie  State  of  Illinois,  retulting 


from  tornadoes  oo  August  28, 1880,  is  of 
sufficient  sevaiity  and  msgnitade  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
AssUtance  Act  Cihe  Stafford  Act"),  t 
therefore,  declare  that  such  a  major  disaster 
exista  in  the  State  of  DUnois. 

In  order  to  provide  Federal  assistance,  jroa 
are  hereby  aotlwrizad  to  allocata  from  funds 
available  for  these  purposes,  sodi  amonnto 
as  you  find  necessary  for  Federal  disaster 
assistance  and  admiaistrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided,  if  requested  and 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Statfwd 
Act  for  Public  Assistance  will  be  hmited  to  75 
percent  of  the  total  eiibible  cosU. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Ihiblic  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  John  D.  Swanson  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Will  County  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc.  80-21382  Ned  9-11-80;  845  am] 

sauNB  coos  sns-s»4i 


[FEMA-«77-DRI 

Major  Disaster  and  Related 
Determinations,  Wisconsin 

aoencv:  Federal  Emeigency 
Management  Agency. 

action;  Notice. 

summary:  This  is  a  notice  of  die 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Wisconsin 

(FEMA-877-DR),  dated  August  3a  199a 

and  related  determinations. 

dates:  August  3a  199a 

FOR  FURTHER  INFORMATION  CONTACT; 

Neva  K.  ElUott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 


NOnce  Notice  is  hereby  given  diat  in  a 
letter  dated  August  3a  199a  die 
President  docUurad  a  major  disaster 
under  the  sndiority  of  dM  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U3.C  5121  et  seq.. 
Pub.  L  93-28a  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  dte  State  of  Wisconsin, 
resulting  from  severe  storms  and  flooding 
beginning  on  August  17, 199a  is  of  sofRcient 
severity  and  ma^iitnde  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  L 
therefore,  declare  that  such  a  major  disaster 
existo  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  yon 
are  hereby  authorized  to  allocate  from  fimds 
available  for  these  purposes,  such  amounto 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Pnbbc 
Assistance  may  be  provided  at  a  later  date,  if 
warranted  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  «vill  be  limited  to  75 
percent  of  dw  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  AppUcations  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  diat  pursuant 
to  the  audiority  vested  hi  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  1214a  I 
hereby  appoint  Ronald  Buddecke  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordkiating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Monroe  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Wallace  B.8ddaMy, 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc  90-21388  Faed  9-11-80;  SM  am] 


FEDERAL  MARrnME  COIiyiSSION 

Agreefflent(s)  FHed;  Brazl/UA  AflsMIs 
Coast 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
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following  agreement(8)  pursuant  to 
section  S  of  tfie  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  C^ce  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
die  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agraement  No.:  212-010027-027. 

Title:  Brazil/U.S.  Adantic  Coast 
Agreement 
Parties: 
Companhia  de  Navegacao  Lloyd 

Brasileiro. 
Companhia  de  Navegacao  Maritime 

Netumar. 
American  Transport  Lines,  Inc. 
Empress  Lineas  Maritimas  Argentines 

SA. 
A.  Bottacchi  S.A.  de  Navegacion 

CJ.I.L 
Van  Nievelt  Goudriaan  and  Co.  B.V. 
Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft 
Eggert  &  Amsinck  (Columbus  Line). 
Synopsis:  The  proposed  amendment 
would  increase  the  number  of  ports  in 
Brazil  at  which  the  parties  may  call  to 
satisfy  their  port  call  obligation  at  minor 
Brazilian  ports.  It  would  also  increase 
die  poll-carrying  adjustment  for  certain 
commodities. 

Dated:  September  7. 1990. 

By  Order  of  the  Federal  Maritime 
Commission. 
(oseph  C  Polking. 
Secretary. 

[FR  Do&  90-21353  Fded  9-11-90;  8:45  am] 
I COK  STIS-St-ll 


AgreenMnt(s)  FUed;  San  Diego  Unified 
Port  Oittrfct/Paaha  ProfMrties  Inc.; 
Puerto  Rico  Ports  Authorlty/Sea-LJMMl 
Service,  Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s]  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Slipping  Act  of  1916,  as 
amended  (39  Stat  733, 75  Stat  763, 46 
U.S.C  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington.  DC  Office  of  the  Federal 


Maritime  Commission.  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  widiin  10  days  after  die  date  of 
the  Fedflfal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  560.7  of  tide  46 
of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200412 

Tide:  San  Diego  Unified  Port  District/ 
Pasha  Properties,  Inc.  Terminal 
Operator  Agreement 

Parties: 

San  Diego  Unified  Port  Distiict  (Port) 

Pasha  Properties,  Inc.  (Pasha). 

Filing  Party:  M.  Christine  Anderson, 
Director,  Property  Department,  Port  of 
San  Diego,  P.O.  Box  488,  San  Diego, 
California  92112. 

Synopsis:  The  Agreement  provides  for 
Pasha  to  have  the  exclusive  right  to 
operate  a  nonproprietary  Motor  Vehicle 
Terminal  at  the  Port's  National  City 
Marine  Terminal  facilities  and  berths. 
The  Port  shall  establish  and  publish 
Tariff  charges  to  be  applied  in 
connection  with  the  Motor  Vehicle 
Terminal.  The  term  of  the  Agreement  is 
one  year,  ending  July  15, 1991. 

Agreement  No.:  224-200410 

Title:  Puerto  Rico  Ports  Authority/ 
Sea-Land  Service,  Inc.  Terminal 
Operator  Agreement. 

Parties: 

Puerto  Rico  Ports  Authority, 

Sea-Land  Service,  Inc.  (Sea-Land). 

Filing  Party:  Ms.  Mayra  N.  Cruz 
Alvarez,  Contracts  Supervisor,  Puerto 
Rico  Ports  Audiority.  GJ>.0.  Box  2829 
San  Juan,  PR  00936. 

Synopsis:  The  Agreement  provides  for 
Sea-Land's  5-year  lease  of  terminal 
facilities  in  Puerto  Nuevo,  San  Juan, 
Puerto  Rico  for  its  maritime  operations. 
The  Agreement  may  be  renewed  for  two 
additional  5-year  terms. 

Dated  September  6, 199a 

By  Order  of  the  Federal  Maritime 

Conmiission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc  90-21354  Fded  9-ll-«0: 8:45  am] 

MLUNQ  COOC  SraO-OI-M 


Agr««nMnt(s)  FHed;  San  Diego  Unified 
Port  DIeb'Ict/Paetia  PiupeiUee.  Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  to  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200411 

Title:  San  Diego  Unified  Port  District/ 
Pasha  Properties,  Inc.  Terminal 
Agreement 
Parties: 

San  Diego  Unified  Port  District  (Port) 
Pasha  Properties,  Inc.  (Pasha) 
San  Diego  Unified  Port  District 
Synopsis:  The  Agreement  provides  for 
Pasha's  preferential  non-exclusive  use 
of  approximately  1,611,196  square  feet  of 
tideland  area  located  at  the  Port's- 
National  City  Marine  Terminal  for 
handling,  storing  and  delivery  of  motor 
vehicle  cargoes.  The  term  of  the 
Agreement  is  for  one  year,  ending  on 
July  15, 1991. 
Dated:  September  6, 1990. 
By  Order  of  the  Federal  Maritime 
Ck)mmi8sion. 
Jossph  C  Polking, 
Secretary. 

[FR  Doc.  90-21355  Filed  9-11-90;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[Docket  No.  C-32961 

Nippon  Sheet  Glass  Co.,  Ltd.,  et  al.; 
ProltU>lted  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AQENCV:  Federal  Trade  Commission. 
actkm:  Consent  order. 

summary:  In  setdement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
float  glass  manufactuirers  to  repeal  the 


challenged  poitkm  of  the  Fk>at  Oau 
Capacity  Agreement  In  addition,  the 
consent  agreement  prohibits 
respondents  from  entering  into  any 
agreement  which  has  the  purpose  or 
effect  of  restraining  competition  by 
either  Hmiting  float  glass  manufacturing 
capacity  in  North  America  or  restricting 
imports  to  North  America. 
DATES:  Complaint  and  Order  issued  July 
26.1990.* 

FOB  WWTMBt  WFOWMATIOM  COWTACn 
Robert  Doyle.  Jr..  FTC/S-2308, 
Washington,  DC  20580.  (202)  326-2882. 

SUPPLEMCNTAIIV  MPOHMATION:  On 
Tuesday,  March  27, 1990,  there  was 
published  in  the  Federal  Register.  55  FR 
11256.  a  proposed  consent  agreement 
with  analysis  fal  the  Matter  of  Nippon 
Sheet  Glass  Cwnpany,  Ltd..  et  al..  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sbcty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  tha  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

(Sec.  e,  38  Stat  Ttl:  IS  U.S.C  46.  Interprets  or 

epplies  sec.  5, 38  Stat  719,  as  amended;  15 

U.S.&45) 

Eknakl  S.  Claric^ 

Secretary.         \  j 

[FR  Doc  90-2137r  Filed  9-ll-«0;  8:45  am] 
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DEPARTMENT  OF  ifEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Adviaory  Cwainittee  Meetinga  in 
OctolMr        il 

AOENCV:  Notice  of  meetings. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
advisory  comeiittees  in  the  month  of 
October  1990. 

The  Extramural  Science  Advisory 
Board,  NIMH,  meeting  will  be  open  and 
the  agenda  will  include  final  decisions 
on  the  NIMH  peer  review  process  and 
information  fram  NIMH  staff  concerning 
reorganizatitHi  of  the  institute  and  major 


>  Copies  of  th«  Ctaaplaiiit  and  tbe  Deciikm  and 
Order  are  availalils  from  the  CommiaaioB'*  PubUc 
Reference  Branch.  H-130,  Sth  Street  a  Pennsylvania 
Avenue.  NW..  Waahingtoo.  DC  20G80. 


researdi  initiatives.  Attendance  of  the 
public  will  be  limited  to  spece  available. 

The  initial  review  committees  will  be 
performing  initial  review  of  appUcatfons 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  dosed 
to  the  public  as  determined  with  5  U.S.C 
552(b)(6)  and  5  U.S.C  app.  2 10(d). 

Notice  of  these  meetings  is  required 
under  the  Federal  Advisory  Committee 
Act  Publish  Law  92-463. 

Committee  Name:  Psychopathology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  3-5:  a.m. 

Place:  Holiday  Iim  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Status  of  Meeting:  Open— October  3: 9- 
10  a  jn.  Closed— Otherwise. 

Contact'  Lametta  Gray,  room  9C-08, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20657,  (301)  443-1340. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and  research  training 
activities  in  the  areas  of  clinical 
psychopathology  and  clinical  biology 
as  they  relate  to  mentd  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cognition,  Emotion, 
and  Personality  Research  Review 
Committee.  NIMR 

Date  and  Time:  October  5-6: 9  a  jn. 

Place:  The  Hampshire  Hotel  1310  New 
Hampshire  Avenue.  NW.. 
Washington,  DC  20036. 

Status  of  Meeting:  Open— October  5: 10 
a.m.  Closed — Otherwise. 

Contact-  Barbara  Campbell,  room  9C-26, 
Paridawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-3944. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  fiom  the  National  Institute 
of  Mental  Health  for  support  of 
research  and  research  training 
activities  relating  to  the  fields  of 
personality,  cognition,  emotion,  and 
higher  mental  processes  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biochemistry, 
Physiology,  and  Medicine 
Subcommittee  of  the  Alcohol 
Biomedical  Research  Review  . 
Committee,  NIAAA. 

Date  and  Time:  October  8-«:  9  a.m. 

Place:  Bethesda  Hyatt  Regency,  One 
Bediesda  Metio  Center,  Bediesda.  MD 
20614 


Status  of  Meeting:  Open— October  8: 
9:30  a.m.  Qoaed— Otherwise. 

Contact:  Ronald  Soddendort  room  lOC^ 
26.  Parklawn  Bidlding.  6000  Fishers 
Lane.  Rockville.  MD  20657,  (301)  44S- 
eiOB. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  for  research 
and  training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse 
and  Alcoholism  for  final  review. 

Committee  Name:  Psychobiology  and 
Behevior  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  9-10: 9  ajn. 

Place:  The  Canterbury  Hotel.  1733  N 
Stieet  NW.,  Washington.  DC  20036. 

Status  of  Meeting:  Open — October  9: 9- 
10  ajn.  Qosed— Otherwise. 

Contact  Debra  Woods,  room  9C-26, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301)  443-3930. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
of  Mental  Health  for  support  of 
research  and  research  training 
activities  relating  to  experimental  and 
physiological  psychology  and 
comparative  behavior,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Epidemiology  and 
Prevention  Subcommittee  of  tiie 
Alcohol  Psychosocial  Research 
Review  Committee,  NIAAA. 

Date  and  Time:  October  10-12: 9  ajn. 

Place:  The  Holiday  Inn  Capitol.  550  C 
Street  SW..  Washington,  DC  20024. 

Status  of  Meeting:  Open — October  10:  *- 
10  a.m.  Closed— Otherwise. 

Contact-Lenore  Sawyer  Radloff,  room 
16C-26.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
(301)  443-6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  appHcations 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research 
and  training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse 
and  Alcoholism  for  final  review. 

Committee  Name:  Aging  Subcommittee 
of  the  Life  Course  and  Prevention 
Research  Review  Committee,  NIMR 

Date  and  Time:  October  11-12: 9  ajn. 

Place:  The  Hampshire  Hotel  1310  New 
Hampshire  Avenue  NW..  Washington. 
DC20030. 
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Status  of  Meeting:  Open— October  11:  fr- 
10  a.m.  Closed--Otherwise. 

Contact  Phyllis  Zusman.  room  9C-18, 
I^ridawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-3857. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  grants,  individual 
postdoctoral  research  fellowships  and 
institutional  research  training  grants, 
cooperative  agreements,  and  research 
and  development  contracts,  as  they 
relate  to  mental  health,  in  the  fields  of 
child,  family,  and  aging,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Ck)uncil  for 
final  review. 

Cnauniitee  Name:  Psychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment 
Research  Review  Committee,  NIMH. 

Date  and  Time:  October  11-12: 9  a.m. 

/Voce:  The  Carlyle  Suites,  1731  New 
Hampshire  Avenue  NW.,  Washington, 
DC  20009. 

Status  of  Meeting:  Open— October  11:  »- 
10  a.m.  Closed — Otherwise. 

Contact-  Frances  Smith,  room  9C-02, 
I^iridawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-486a 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and/or  research  training 
activities  in  the  area  of  treatment 
development  and  assessment  and 
makes  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Behavioral 
Neurobiology  Subcommittee  of  the 
Neurosciences  Research  Review 
Committee,  NIMH. 

Date  and  time:  October  11-13:  8:30  a.m. 

Place:  Crowne  Plaza  Holiday  Inn.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Status  of  Meeting:  Open— October  11: 
8:30-0:30  a.m.  Closed — Otherwise. 

Contact:  Gerry  Perlman.  room  9C-26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-3936. 

Puipose:  The  Subcommittee  is  charged 
with  the  initial  review  of  appUcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and  research  training 
activities  relating  to  behavioral 
neurobiology,  with  recommendations 
to  the  National  Advisory  Mental 
Health  Council  for  final  review. 

Committee  Name:  Cellular  Neurobiology 
and  Psychopharmacology 
Subcommittee  of  the  Neurosciences 
Research  Review  Committee,  NIMH. 


Date  and  time:  October  11-13: 8:30  a.m 

Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Status  of  Meeting:  Open — October  11: 
8:30-9:30  a.m.  Closed— Otherwise. 

Contact  Barbara  Campbell,  room  9C-26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-3944. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and  research  training 
activities  relating  to  cellular 
neurobiology,  and 
psychopharmacology  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Epidemiology 
Subcommittee  of  the  Epidemiologic 
and  Services  Research  Review 
Committee,  NIMH. 

Date  and  time:  October  15-16: 9  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Biethesda,  MD 
20814. 

Status  of  Meeting:  Open — October  15: 9- 
10  a.m.  Closed — Otherwise. 

Contact  Gloria  Yockelson,  room  9C-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0948. 

Purpose:  The  Subconunittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and  research  training 
activities  as  they  relate  to  mental 
health  epidemiology,  mental  health 
service  systems  research,  and 
evaluation  of  clinical  mental  health 
services,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name: 
Psychopharmacological,  Biological, 
and  Physical  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment 
Research  Review  Committee,  NIMH. 

Date  and  time:  October  15-18: 9  a.m. 

Place:  Washington  Marriott,  1221  22nd 
Street,  NW..  Washington,  DC. 

Status  of  Meeting:  Open— October  15: 9- 
10  a.m.  Closed— Otherwise. 

Contact  Helen  Craig,  room  9C-14, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-1367. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and/or  research  training 
activities  in  the  fields  of  treatment 
development  and  assessment  and 
makes  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 


Committee  Name:  Neitfoscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  NIAAA. 

Date  and  Time:  October  15-17: 9  ajn. 

Place:  The  Bethesda  Ramada,  8400 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Status  of  Meeting:  Open — October  15:  &- 
10  a.m.  Closed — Otherwise. 

Contact  Antonio  Noronha,  room  16C- 
20.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
4375. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  appUcations 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research 
and  training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse 
and  Alcoholism  for  final  review. 

Committee  Name:  Clinical  Program 
Projects  and  Clinical  Research 
Centers  Subconunittee  of  the 
Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  16-18:  7  p.m. 

Place:  Hyatt  Rickeys,  4219  El  Camino 
Real,  Palo  Alto,  CA. 

Status  of  Meeting:  Open — October  16:  7- 
7:30  p.m.  Closed — Otherwise. 

Contact  Frances  Smith,  room  9C-02, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4868. 

Puipose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  Mental  Health  Clinical  Research 
Centers,  clinical  program  projects,  and 
other  large-scale  multi-disciplinary 
research  projects,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biochemistry 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee,  NIDA. 

Date  and  Time:  October  16-19: 8:30  a.m. 

Place:  Crowne  Plaza  Holiday  Inn, 
Twinbrook  room.  1750  Rockville  Pike, 
Rockville,  MD  20852. 

Status  of  Meeting:  Open — October  16: 
8:30  a.m.  to  9  a.m.  Closed — Otherwise. 

Contact  Rita  Liu,  room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
MD  20857.  (301)  443-2620. 

Puipose:  The  subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  fraining 
activities,  and  makes 


recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Drug  Abuse  Clinical 
and  Behavioral  Research  Review 
Committee,  NIDA. 

Date  and  Time:  October  16-19: 9  a.m. 

Place:  Crowne  Plaza  Holiday  Inn, 
Woodmont  room,  1750  Rockville  Pike, 

'    Rockville,  MD  20852. 

Status  of  Meeting:  Open — October  16: 9- 
9:30  a.m.  Closed — Otherwise. 

Contact  Daniel  Mintz,  room  10-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-9042. 

Purpose:  The  committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
on  Drug  Abuse  for  support  of  research 
and  research  training  activities,  and 
makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention 
Research  Review  Committee,  NIDA. 

Date  and  Time:  October  16-19:  8:30  a.m. 

Place:  Days  Inn — Congressional  Park. 
Montrose  I  and  II  Room.  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Status  of  Meeting:  Open — October  16: 
8:30-9  a.m.  Closed— Otherwise. 

Contact  Raquel  Crider.  room  10-22. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD,  20857.  (301)  443-9042. 

Puipose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
on  Drug  Abuse  for  support  of  research 
and  research  training  activities,  and 
makes  recommendations  to  the 
National  Adviiory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Pharmacology  I 
Research  Suboonmiittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee.  NIDA. 

Date  and  Time:  October  16-19: 8:30  a.m. 

^lace:  Crowne  Plaza  Holiday  Inn. 
Montrose  room.  1750  Rockville  Pike. 
Rockville,  MD  20852. 

'Status  of  Meeting:  Open — October  16: 
8:30-9  a.m.  Ckised— Otherwise. 

Contact  Rita  Lui,  room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD.  20857.  (301)  443-2620. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training 
activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Pharmacology  II 
Research  Subconunittee  of  the  Drug 


Abuse  Biomedical  Research  Review 
Committee,  NIDA. 

Date  and  Time:  October  16-19: 8:30  a.m. 

Place:  Crowne  Plaza  Holiday  Inn. 
Randolph  room,  1750  Rockville  Pike, 
Rockville.  MD  20852. 

Status  of  Meeting:  Open — October  16: 
8:30-9  a.m.  Closed— Otherwise. 

Contact  Gamil  Debbas.  room  10-42, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD,  20857,  (301)  443-2620. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training 
activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Clinical  and 
Treatment  Subcommittee  of  the 
Alcohol  Psychosocial  Research    - 
Review  Committee,  NIAAA. 

Date  and  Time:  October  17-19: 9:  a.m. 

Place:  Holiday  Inn  Capitol,  550  C  Street, 
SW..  Washington,  DC  20024. 

Status  of  Meeting:  Open — October  17: 9- 
10  a.m.  Closed — Otherwise. 

Contact  Thomas  D.  Sevy,  room  16C-26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research 
and  training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse 
and  Alcoholisift  for  final  review. 

Committee  Name:  Clinical  Biology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Conmiittee,  NIMH. 

Date  and  Time:  October  17-19:  a.m. 

Place:  The  Hampshire  Hotel,  1310  New 
Hampshire  Avenue,  NW., 
Washington,  DC  20036. 

Status  of  Meeting:  Open — October  17: 
a.m.  Closed — Otherwise. 

Contact  Maureen  Eister,  room  9C-08, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-1340 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  activities  in  the  fields  of  research 
and  research  training  activities  in  the 
areas  of  clinical  psychopathology  and 
clinical  biology  as  they  relate  to 
mental  health,  with  recommendations 
to  the  National  Advisory  Mental 
Health  Council  for  final  review. 

Committee  Name:  Criminal  and  Violent 
Behavior  Research  Rieview 
Committee,  NIMR 


Date  and  Time:  October  17-19, 8:30  a.m. 

Place:  Quality  Hotel  Downtown,  1315 
leth  Street,  NW.,  Washington,  DC 
20036 

Status  of  Meeting:  Open — October  17: 
8:30  8.m.  Closed — Otherwise. 

Contact  Shirley  Maltz,  room  9C-26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-3944 

Purpose:  The  Conmiittee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
of  Mental  Health  for  support  of 
research  and  research  training 
activities  relating  to  the  mental  health 
aspects  of  antisocial,  criminal,  and 
individual  violent  behavior,  including 
sexual  asault  and  victimization,  and 
law-mental  health  interactions  related 
to  these  areas,  with  recommendations 
to  the  National  Advisory  Mental 
Health  Council  for  final  review. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic 
and  Services  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  17-19:  a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Status  of  Meeting:  Open— October  17: 
a.m.  Closed — Otherwise 

Contact  Gloria  Yockelson.  room  9C-05. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-0948 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  and  research  training 
activities  as  they  relate  to  mental 
health  epidemiology,  mental  health 
service  systems  research,  and 
evaluation  of  clinical  mental  health 
services,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Child  and  Family  and 
Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research 
Review  Committee,  NIMH 

Date  and  Time:  October  18-20:  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815 

Status  of  Meeting:  Open— October  18: 
a.m.  Closed — Otherwise. 

Contact  Christine  Norton,  room  9C-18. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0948 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support 
of  research  grants,  individual 
postdoctoral  research  fellowships  and 
institutional  research  training  grants. 
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cooperative  agreements,  and  research 
and  devdopment  contracts,  as  tliey 
relate  to  SMntal  health  in  the  fidd  of 
child,  family  and  aging,  with 
reotmunendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Researdi  Scientist 
Devriopment  Review  Committee, 
NIMH. 

Date  and  Time:  October  18-20: 9  ajn. 

Place:  Holiday  Inn  Chevy  Chase,  552a 
Wisconsin  Avenue.  Chevy  Chase.  MD 
20815. 

StatttM  of  Meeting:  Open— October  18: 9- 
10  am.  Closed— <Mierwise. 

Cb/iftictr  Plqrllis  O.  Artis.  room  9C-15. 
Paiklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20657.  (301)  443-6470. 

Aupose:  The  Committee  is  diaiged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
of  Mental  Health  for  support  of 
activities  to  develop  and  execute  a 
program  of  Researdi  Sdentist  and 
Resecuxih  Sdentist  Development 
Awards  to  appropriate  institutions  for 
the  support  of  individuals  who  are 
engaged  fuU-time  in  research  and 
related  activities  relevant  to  mental 
healdi.  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Extramural  Sdence 
AdvisOTy  Board.  NIMH 

Date  ami  Time:  October  22-23: 8:30  ajn. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  room  6. 9000 
Wisconsin  Avenue.  Bethesda.  MD 
20892. 

Status  ofhheting:  Open— October  22- 
23: 8:30  ajn.-5  pjn. 

Contact:  Tony  PoUitt  room  170-26. 
Parklawn  Building.  5600  Fishers  Lane, 
RockviUe.  MD  20657.  (301)  443-3175 

Purpose:  The  Committee  advises  the 
Secretary  of  Healdi  and  Human 
Services,  the  Administrator.  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration,  and  die  Director. 
National  Institute  of  Mental  Health, 
on  the  direction,  scope,  balance,  and 
emphasis  of  the  Institute's  extramural 
science  programs. 

Committee  Name:  Small  Business 

Research  Review  Qmimittee.  NIMH. 
Date  and  Time:  October  22-23: 9  ajn. 
Place:  Washington  Marriott  Hotel  1221 

22iid  Street.  NW.,  Washington,  DC 

20037. 
StataB  ofhheting:  Open— Odober  22: 9- 

10  ajn.  Ooeed— Odierwise. 
ConttKt  Gloria  Levin,  room  9C-14. 

PaiUawn  Boilding.  5600  Fishers  Lane. 

RockviUe.  MD  20657.  (301)  443-1367 
Aupose:  The  Committee  is  charged  with 

the  initial  review  of  applications 


requesting  su|q>ort  from  the  National 
Institute  of  Mental  Health  for  small 
businesses  involved  in  mental  health 
research.  Final  review  and 
recommendations  are  made  from  the 
National  Advisory  Mental  Health 
Council 

Committee  Name:  Mental  Health 
Behavio«al  Sciences  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  25-27: 8:30  a.m. 

Place:  QuaUty  Hotel  Downtown,  1315 
16di  Street.  NW..  Washington.  DC 
20036. 

Status  of  Meeting:  Open— October  25: 
8:30-9:30  ajn.  Closed— Otherwise. 

Contract:  Shirley  Maltx.  room  9C-r26. 
Paridawn  Building.  5600  Fishers  Lane, 
Rockville.  MO  20657.  (301)  443-3936. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute 
of  Mental  Health  for  support  of 
research  and  research  training 
activities  relating  to  behavioral 
sdences  with  recommendations  to  the 
National  Advisory  Mental  Healdi 
Council  for  final  review. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Ofiicer,  room 
16C-2a  443-4375;  Ms.  Camilla  Holland, 
NIDA  Committee  Management  Officer 
room  10-42.  (301)  443-2755;  Ms.  Joanna 
Kieffer,  NIMH  Committee  Management 
Officer,  room  9-105.  (301)  443-4333.  The 
mailing  address  for  the  above  parties  is: 
Parklawn  Building.  5600  Ushers  Lane, 
Rockville.  Maryland  20875. 

Dated:  September  6, 199a 
PsggyW.CockriD. 

Coaunittee  Management  Officer,  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  90-21291  Filed  9-11-00: 8:45  am] 


Food  and  Drug  Administration 
Contumsr  Partteipatlon;  Opwi  MeeUng 

AQCNCv:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Kansas  City  District  Office, 
chaired  by  W.  Kfichael  Rogers.  District 
Director.  The  topic  to  be  discussed  is 
proposed  food  labeling  changes. 
DATU:  Thursday.  September  27. 199a  2 
p.m.  to  4:30  pjn. 

ADOllBSSe*:  Federal  Office  Building 
room  279, 210  Walnut  St.  Des  Moines, 
lA  50309. 


KnON  OONTACTS 

Mary^laigaret  Richardson.  Public 
Affairs  Spedalist.  Food  and  Drug 
Administration,  806  North  Collins  Alley. 
St.  Louis.  MO  63102. 314-425-5021. 
SUPPLEMENTARY  MFOMIATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  betweoi  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  distarid  offices, . 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  5, 1990. 
AuB  L.  llowliis. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  90-21280  Filed  9-11-00;  8:45  am] 
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[Docket  No.  90N-02e7] 

FDA  Approved  Drug  Products— ths 
Futurs;  Confsrsncs  on  ths  Orangs 
Book  snd  FDA  Opsrstkms  Rslstsd  to 
ths  Drug  Approval  Procsss 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


n  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
conference  entitled:  "FDA  Approved 
Drug  Products— die  Futiire."  The 
conference  will  provide  interested 
persons  an  opportunity  to  discuss  ways 
for  the  agency  to  improve  its  publication 
entiUed  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations." 
also  referred  to  as  "the  Orange  Book". 
The  conference  will  also  give  the  agency 
an  opportunity  to  discuss  other 
operations,  such  as  the  new  drug 
approval  process. 

dates:  The  conference  will  be  held  on 
September  18. 1990. 1:30  p.m.  to  5  p.m.. 
question  and  answer  period  4:15  pjn.  to 
5  p.m4  September  19, 1990. 8  a.m.  to  2 
p.m..  open  discussion  and  audience 
partidpation  from  10:30  a.m.  to  2  pjn. 
Registration  begins  half  an  hour  before 
the  start  of  each  meeting.  Written 
comments  should  be  submitted  by 
October  19. 199a 

ADORESSCS:  On  September  18. 19ga  die 
conference  wiU  be  held  at  the  National 
Library  of  Medicine.  Lister  Hill  National 
Center  for  Biomediul  Communications, 
8600  RodcvUle  Pike,  Bldg.  38A.  Betiiesda. 
MD;  on  September  19. 199a  the 
conference  wdll  be  held  at  the  Holiday 
Inn  Crowne  Plaza  Hotel  1750  Rockville 
Pike.  Rockville.  MD.  Send  written 
comments  to  die  Dockets  Management 
Brandi  (HFA-305).  Food  and  Drag 


Administration,  rm.  4-62,  5600  Fishers 
Lane,  Rockvillei  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmen  R.  Agoglia,  Center  for  Drug 
Evaluation  and  Research  (HFD-80], 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-050a 

SUPPLEMENTARY  INFORMATION:  "The 

Orange  Book"  contains  a  listing  of 
approved  drug  products  with  therapeutic 
equivalence  data,  patent/exclusivity 
data,  an  over-the-counter  (OTC)  drug 
product  list,  and  information  about 
approved  orphan  drugs  and  abbreviated 
new  drug  application  petitions. 

FDA  has  scheduled  a  conference  to 
provide  a  fonun  for  interested  persons 
to  discuss  with  the  agency  their  interests 
and  concerns  regarding  the  content  and 
use  of  the  Orange  Book,  to  foster 
discussion  about  electronic  transfer  of 
Orange  Book  data,  as  well  as  to  provide 
information  about  the  drug  approval 
process. 

On  Tuesday,  September  18. 1990,  tiie 
conference  wiU  be  devoted  to  a  general 
overview  of  the  agency's  operations 
(e.g.,  the  drug  approval  process,  adverse 
reaction  reporting  system)  and  the  role 
of  FDA's  Center  for  Drug  Evaluation  and 
Research  and  Center  for  Biologies 
Evaluation  and  Research  in  these 
approval  processes.  Wednesday's 
conference  will  be  devoted  to  issues 
relating  to  the  Orange  Book. 

The  agency  encourages  interested 
persons,  especially  those  who  cannot 
attend  the  conference,  to  submit  written 
comments  and  recommendations  to  the 
Dockets  Management  Branch  (address 
above).  Comments  should  be  submitted 
by  October  19, 1990.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this- document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday  The 
agency  will  consider  all  comments  it 
receives  at  the  conference  and 
comments  submitted  in  response  to  this 
notice  to  determine  how  the  Orange 
Book  can  be  improved. 

Dated:  Septesiber  10, 1990. 
Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  90-21615  Filed  9-10-90;  2:48  pmj 
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Health  Cars  Financing  Administration 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  proposed  modification 
of  existing  systems  of  records. 

SUMMARY:  Tide  18  of  die  Social  Security 
Act  at  42  U.S.C.  1395y(b)  creates 
circumstances  where  the  Medicare 
program  does  not  have  primary  payment 
responsibility  for  the  medical  expenses 
a  beneficiary  incurs.  To  enable  HCFA  to 
enter  into  contracts  with  entities 
involved  in  the  coordination  of  health 
insurance  benefits  and  to  help  to  assure 
effective  coordination  of  Medicare 
payment  with  the  private  sector,  we  are 
proposing  to  modify  the  existing 
"routine  uses"  by  adding  additional 
items  of  information  that  HCFA  may 
disclose.  The  systems  of  records 
involved  are  the  "Carrier  Medicare 
Claims  Records"  system,  HHS/FCFA/ 
BIK),  the  "Health  Insurance  Master 
Record"  system,  HHS/FCFA/BPO,  and 
the  "Intermediary  Medicare  Claims 
Records"  system,  HHS/FCFA/BPO. 

Note:  Notices  pertaining  to  these  systems 
were  last  published  in  the  Federal  Register 
September  11, 1990. 
DATES  EFFECTIVE:  This  proposed 
modified  "routine  use"  will  take  effect 
widiout  further  notice  October  12, 1990, 
unless  comments  received  on  or  before 
that  date  warrant  change. 
ADDRESSES:  Please  address  comments 
to:  Richard  A.  DeMeo,  HCFA  Privacy 
Act  Officer.  Health  Care  Financing 
Administration,  Room  108,  Securify 
Office  Park,  7008  Security  Boulevard. 
Baltimore,  Maryland  21207  Telephone 
(301)  597-5242. 

FOR  FURTNER  INFORMATION  CONTACT: 
Herb  Shankroff,  Division  of  Operational 
Initiatives,  367  Meadows  East  Building, 
6325  Securify  Boulevard,  Baltimore, 
Maryland  21207  Telephone  (301)  966- 
7171. 
SUPPLEMENTARY  INFORMATION:  One  of 

the  priorities  of  HHS  is  to  encourage 
high  quality  and  effective  health  care 
while  pursuing  strategies  to  contain  or 
moderate  health  care  costs  and 
Medicare  program  expenditures.  One 
aspect  of  the  Medicare  law  that  reduces 
Medicare  expenditures  is  the  Medicare 
Secondary  Payer  (MSP)  program  (42 
U.S.C.  1395y(b))  which  requires  certain 
third  party  payers  to  pay  primary 
benefits  for  individuals  who  are  also 
entiUed  to  Medicare.  Under  these 
provisions.  Medicare  is  only  secondarily 
responsible  for  payment  for 
beneficiaries'  health  care  costs. 


BEST  COPY  AVAILABLE 


MSP  situations  are  generally 
identified  by  Medicare  intermediaries 
when  a  bill  for  payment  is  presented  on 
a  beneficiary's  behalf  by  participating 
providers  of  service.  Often,  however, 
because  the  beneficiary  does  not  furnish 
the  provider  with  complete  information, 
or  because  the  provider  does  not  ask  the 
beneficiary  the  right  questions. 
Medicare  pays  primary  benefits  when 
the  beneficiary  has  other  coverage  that 
under  the  law  must  pay  primary  to 
Medicare. 

In  order  to  coordinate  benefits 
properly  with  third  party  payers,  HCFA 
must  be  able  to  supply  sufficient 
information  to  enable  responsible  third 
parties  to  determine  their  payment 
obligations  for  the  health  care  costs  of 
affected  beneficiaries,  and  to  make 
adjustments  required  by  contract  and 
law.  We  explained  this  in  the  October 
10, 1989  Federal  Register  publication  (54 
FR  41505)  in  which  we  published 
"routine  uses"  to  provide  for  effective 
coordination  of  benefits.  These  "routine 
uses":  Number  24  of  the  "Carrier 
Medicare  Claims  Record"  system; 
number  16  of  the  "Health  Insurance 
Master  Records"  system;  and  number  22 
of  the  "Intermediary  Medicare  Claims 
Records"  system,  permit  HCFA  to 
release  certain  information  for 
coordination  of  benefits  purposes. 

However,  experience  has  shown  that 
the  information  described  in  the  October 
10, 1989  publication  is  too  limited  to  be 
effective  for  MSP  coordination  of  benefit 
purposes.  In  addition  to  the  information 
described  in  that  publication,  it  is 
necessary  to  identify  the  provider, 
physician,  or  supplier  that  supplied  the 
service,  the  date  and  nature  of  the 
service  provided  and  the  diagnosis  that 
created  the  need  for  the  service  This  is 
because  the  mere  fact  and  amount  of 
Medicare  payment,  as  currentiy 
authorized  under  the  "routine  users."  is 
often  an  insufficient  basis  to  enable  a 
third  party  to  make  payment. 
Accordingly,  HCFA  must  be  able  to 
provide  this  more  specific  claims 
information  if  it  is  to  implement 
effectively  Congress'  intent  that 
Medicare  be  secondary  payer  and.  as 
necessary,  recover  mistaken  pnmary 
payments. 

in  addition,  one  of  HCFA's  planned 
initiatives  to  help  reduce  the  incidence 
of  mistakenly  paying  first  when  another 
entify  IS  pnmary  payer  is  a 
competitively  awarded  contract  to  see  if 
one  or  more  organizations  in  the  private 
sector,  which  are  mvolved  in  the 
coordination  of  health  insurance 
benefits  business,  can  cost-effectively 
identify  beneficianes  in  a  limited 
geographic  area  who  have  other 
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insurance  primary  to  Medicare  tliat 
went  undetected  by  our  intermediaries. 
These  organisaticMis,  however,  would 
not  be  able  to  operate  e£Bciently  unless 
HCFA  is  aUe  to  supply  tlie  additional 
pieces  of  information,  described  above, 
that  are  not  presently  included  in  die 
existing  reoonte  that  have  been 
approved  for  "routine  use". 

The  Privacy  Act  allows  HCFA  to 
disclose  infonnation  without  a 
beneficiary's  consent  if  the  information 
is  to  be  used  for  a  purpose  which  is 
compatible  with  thie  reasons  for 
collecting  the  infimnatioa  HCFA 
discloses  infonnation  fw  "routine  uses" 
when  it  is  necessary  to  carry  out  our 
programs.  We  may  disclose  information 
to  Federal  State,  local  governments,  or 
private  agencies  or  individuals  for 
purposes  that  are  compatible  with  the 
reasons  for  collecting  the  information, 
when  the  benefit  of  that  use  outweighs 
the  effect,  or  risk  of  an  effect,  on  the 
privacy  ot  individoals. 

To  comply  with  the  requirements  of 
the  Privacy  Act  HCFA  is  proposing  to 
modify  these  systems  of  records  by 
adding  the  following  additional  data 
elements  for  the  "routine  uses" 
published  on  October  10, 1980:  Provider, 
physician,  or  supplier  name  and  number, 
dates  and  nature  of  service,  and 
diagnosis. 

The  disclosure  of  this  additional 
information  can  be  accomplished  with 
no  reduction  in  a  beneficiary's,  spouse's, 
or  fomily  member's  privacy.  Release  of 
this  information  is  already  a  general 
condition  of  payment  by  die  insurance 
industry  to  which  individual  insureds 
are  subject  This  is  also  so  in  the  case  of 
requests  for  Medicare  payment 
Moreover,  the  other  entities  with  whom 
the  data  wUl  be  shared  must  agree  to 
very  strict  provisions  concerning  the 
protection  of  the  data  and  the 
prevention  of  any  unauthorized  use. 

In  order  to  receive  this  information 
the  entity  and  any  third  party  payer 
receiving  the  information  bom  the  entity 
for  coordination  of  benefit  purposes 
must  agree  to  the  following  conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  die  Medicare  program  and  other 
third  party  payers  in  accordance  with  42 
U.S.C  1395y(b): 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it: 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  information  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 


payment  or  cases  «diere  Medicare  has 
primary  respcmsibility  for  payment 
Exan4>les  of  prohibited  uses  would 
include  but  are  not  limited  to:  Creation 
of  a  mailing  list  sale  or  transfer  of  data. 

NolK  These  oonditioos  have  been  modified 
to  clarify  that  the  recipient  of  this  infonnation 
may  share  it  with  another  entity  for 
coordination  of  benefit  purposes  subject  to 
the  same  restrictions. 

Because  the  addition  to  existing 
"routine  uses"  of  new  items  of 
information  that  HCFA  may  disclose 
will  not  change  the  purpose  for  which 
the  information  is  to  be  used  or 
otherwise  significantly  alter  the 
systems,  this  action  does  not  require  a 
report  of  altered  system  tmder  5  U.S.C 
552a(o). 

The  entire  systems  are  being  reprinted 
below  for  the  convenience  of  the  reader. 

Dated:  August  29, 199a 
GaUR-WikoAy, 

Adminiatrator,  Health  Care  Financing 
Administration. 

0»-70-O501 


Carrier  Medicare  Claims  Records. 
HHS.  HCFA,  BPO 

SCCUMTY  ClASSmCATIONS: 

None. 

SYSTCM  location: 

Carriers  under  contract  to  the  Health 
Care  Financing  Administration  and  the 
Social  Security  Administration  (see 
Appendix  A,  Section  4) 

Federal  Records  Centers. 

Bureau  of  Qualify  Control  HCFA 
Office  of  Systems  Analysis,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207. 

HHS  Parklawn  Computer  Center,  5600 
Fishers  Lane,  Rockville.  Maryland  20857. 


CK 


or  MOIVKNNaS  COVERED  BY  THC 


Beneficiaries  who  have  submitted 
claims  for  Supplementary  Medical 
Insurance  (Medicare  Part  B),  or  are 
eligible,  or  individuals  whose  enrollment 
in  an  employer  groiq}  health  benefits 
plan  covers  the  beneficiary. 

CATEOOMCS  OF  MCOWDS  M  TMB  •VSTEM: 

Request  for  Payment  Provider  Billing 
for  Patient  services  by  Physician: 
Prepayment  Plan  for  (koup  Medicare 
Practice  dealing  through  a  Carrier. 
Healdi  Insurance  Claim  Form,  Request 
for  Medical  Payment  Patient's  Request 
for  Medicare  Payment  Request  for 
Medicare  Payment — Ambulance, 
Explanation  of  Benefits.  Summary 
Payment  Voucher,  Request  for  Claim 
Number  Verification:  Pasrment  Record 


Transmittal;  Statement  of  Person 
Regarding  Medicare  Pajfment  for 
Medical  Services  Furnished  Deceased 
Patient  Report  of  Prior  Period  of 
Entidement  itemized  bills  and  other 
similar  documents  bom  beneficiaries 
required  to  support  payments  to 
beneficiaries  and  to  physicians  and 
other  suppliers  of  part  B  Medicare 
services;  medicare  secondary  payer 
records  containing  other  parfy  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment 

AUnMNVTY  KR  MAMTeNANCE  or  TNI 


Sections  1842, 1862(b)  and  1674  of  tide 
XVm  of  die  Social  Security  Act  (42 
U.S.C.  1395U,  13Ky(b)  and  1395kk). 


To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entided 
beneficiaries. 


I  or  RECORDS  MAINTAIN8>  M 
UUD10  CATEOOWIEI  Of 
USERS  AND  THE  rURKMCS  or  SUCH  USES: 

Disclosure  may  be  made  to:  (1) 
Claimants,  their  authorized 
representative  or  representatives  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  Tide  XVIII  of  die  Social 
Security  Act  (Medicare) 

(2)  Third-party  contacts  (widiout  die 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  or  entidement  to  benefits 
under  die  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist  incfividual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of  ? 
obtaining  the  informaticxi.  a  language 
barrier  exists,  or  the  custodian  of  the 
information  will  not  as  a  matter  of 
policy,  provide  it  to  the  individual),  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  the  medicare 
program:  The  amount  of  reimbursement 
any  case  in  whidi  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal  or  evaluation 
and  measurement  ot  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 


information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasmy  Department  for 
investigating  alleged  dieft  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
"investigating  and  prosecuting  violations 

of  die  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  diey  pertain  to  the 
Social  Security  Act  programs,  for 
representing  ^e  Seaetary.  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civU  rights. 

(7)  'The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment 

(8)  Professional  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Tide  XI  of  die 
Social  Security  Act. 

(9)  State  Licenaing  Boards  for  review 
of  unethical  practices  of  nraiprofessional 
conduct 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  direcdy  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  tide 

xvm. 

(11)  An  hidividual  or  organization  for 
a  researdi,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  purpose  for 
which  this  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probabUity 
diat  die  objective  fw  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 

to: 

(1)  Establish  reasonable 
administrative,  technical  and  physical 
safeguards  to  prevent  unauthorized  use 
or  d^closure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 


identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justffication  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  healdi  or  safety  or  any 
individual 

(b)  For  use  in  another  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  welfare 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act 
for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  under  tides  IV  and  XDC  of  the 
Socid  Security  Act  and  for  the 
complete  administration  of  the  Medicaid 
program. 

(13)  A  congressional  office  from  the 
record  of  sn  individual  in  response  to  an 
inquiry  bom  the  congressional  office  at 
the  request  of  that  individual. 

(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicare  eligiblity 
considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  correctness  of  lltle  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice  to  a 
court  or  other  tribunal  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereon; 
or 

(b)  Any  HHS  employee  in  his  or  her 
offical  capacity;  or 

(c)  Any  HHS  employee  hi  his  or  her 
individual  capacity  where  the 
Department  of  Justice  for  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 


litigation  is  likely  to  affect  HHS  or  any 
of  its  OHnponents,  is  s  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
foundations  (physicians),  appointed  by 
the  medical  society  or  foundation  at  the 
request  of  the  carrier  to  assist  in  the 
resolution  of  questions  of  medical 
necessity,  utilization  of  particular 
procedures  or  practices,  or 
overutilization  of  services  with  respect 
to  Medicare  claims  submitted  to  the 
carrier. 

(17)  Physicians  and  other  supplies  of 
services  who  are  attempting  to  validate 
individual  items  on  which  the  amounts 
include  in  the  annual  Physician-Sufiplier 
Payment  List  or  simUar  pubUcations  are 
based. 

(18)  Senior  citizen  volunteers  working 
in  intermediaries'  and  carriers'  offices  to 
assist  Medicare  beneficiaries  in 
response  to  beneficiaries'  requests  for 
assistance. 

(19)  A  contractor  woridng  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

(20)  State  and  other  governmental 
Woikers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  workers' 
compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
cue  liable. 

(21)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers,  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enroUees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entidements  data.  In  order  to 
receive  the  infonnation  the  entify  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  on 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

b.  To  utilze  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 
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c  To  safeguard  the  confidentiality  of 
tiie  data  and  to  prevent  unautliorized 
access  to  it 

(22)  To  a  contracts  for  tlie  purpose  of 
collating,  analyxing.  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(23)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained: 

b.  Establishes  that  the  data  are 
exempt  bom  disclosure  under  the  State 
and/ or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accompUshed  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  ia-of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objectives  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Estabhsh  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accompUshed  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 


subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 
(d)  When  required  by  law;  and 
(4)  Secive  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purpose 
that  are  not  related  to  the  evaluation  of 
cost  quality  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(24)  To  insurers,  underwriters,  third 
party  administrators,  self-insurers, 
groups  health  plans,  employers,  health 
maintenance  organizations,  health  and 
welfare  benefit  funds.  Federal  agencies, 
a  State  or  local  government  or  political 
subdivision  of  either  (when  the 
organization  has  assumed  the  role  of  an 
insurer,  underwriter,  or  third  party 
administrator,  or  in  the  case  of  a  State 
that  assumes  the  Uabilities  of  an 
insolvent  insurer,  through  a  State 
created  insolvent  insurer  pool  or  fund), 
multiple-employer  trusts,  no-fault, 
medical,  automobile  insurers,  workers' 
compensation  carriers  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  U.S.C.  1395y(b),  or 
any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (A)  an 
individual's  right  to  any  such  benefit  or 
payment  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  payment  (for 
example,  a  State  Medicaid  Agency, 
State  Workers'  Compensation  Board,  or 
the  Department  of  Motor  Vehicles)  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C. 
1395y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Beneficiary  Name 

•  Beneficiary  Address 

•  Beneficiary  Health  Insurance  Claim 
Number 

•  Beneficiary  Social  Security  Number 

•  Beneficiary  Sex 

•  Beneficiary  Date  of  Birth 

•  Amount  of  Medicare  Conditional 
Payment 

•  Provider  name  and  number 


•  Physician  mmie  and  number 

•  Supplier  name  and  number 

•  Dates  of  service 

•  Nature  of  Service 

•  Diagnosis 

To  administer  the  Medicare 
Secondary  payer  provisions  at  42  U.S.C. 
1395y(b)(2),  (3),  (4)  more  effectively. 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  types  of  information  bom 
insurers,  underwriters,  third  party 
administrators,  self-insured,  etc.: 

•  Subscriber  Name  and  Address 

•  Subscriber  Date  of  Birth 

•  Subscriber  Social  Security  Number 

•  Dependent  Name 

•  Dependent  Date  of  Birth 

•  Dependent  Social  Security  Number 

•  Dependent  Relationship  to 
Subscriber 

•  Insurer /Underwriter /TPA  Name 
and  Address 

•  Insurer/Underwriter/TPA  Group 
Number 

•  Insurer/Underwriter/TPA  Group 
Name 

•  Prescription  Drug  Coverage 

•  Policy  Number 

•  Effective  Date  of  Coverage 

•  Employer  Name,  Employer 
Identification  Number  (^N)  and 
Address 

•  Employment  Status 

•  Amounts  of  Payment 

To  Administer  the  Medicare 
Secondary  payer  provision  at  42  U.S.C 
1395y(b)(l)  more  effectively  for  entities 
such  as  Workers  Compensation  Carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medical  policies  or  plans, 
HCFA  would  recieve  (to  the  extend  that 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address 

•  Beneficiary's  Date  of  Birth 

•  Beneficiary's  Social  Security 
Number* 

•  Name  of  Insured* 

•  Insurer  Name  and  Address 

•  Type  of  coverage:  automobile 
medical,  no-fault  liability  payment  or 
woikers'  compensation  settlement 

•  Insured's  Policy  Number 

•  Effective  Date  of  Coverage 

•  Date  of  accident  injury  or  illness 

•  Amount  of  payment  under  liability, 
no-fault  or  automobile  medical  policies, 
plans,  and  workers'  compensation 
setdement 

•  Employer  Name  and  Address 
(Workers'  Compensation  only) 

•  Name  of  insured  could  be  the  driver 
of  the  car,  a  business,  the  beneficiary 
(i.e.,  the  name  of  the  individual  or  entity 
which  carries  the  insurance  policy  or 
plan.) 


In  order  to  receive  this  hifonnation 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and  other 
third  party  payers  in  accordance  with  42 
U.S.a  138Sy(b): 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it; 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  odier  than  for 
the  coordination  of  benefits  among  third 
party  payers  eoid  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  infonnation  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 
payment  or  cases  where  Medicare  has 
primary  responsibility  for  payment 
Examples  of  prohibited  uses  would 
include  but  are  not  limited  to:  Creation 
of  a  mailing  list  sale  or  transfer  of  data. 
—To  administer  the  MSP  provisions 

more  effectively,  HCFA  may  receive 
or  disclose  the  following  types  of 
information  from  or  to  entities 
including  insurers,  underwriters,  third 
party  administrators  (TPAs),  and  self- 
insured  plans,  concerning  potentially 
affected  individuals: 

•  Subscriber  Health  Insurance  Claim 
Number        11 

•  Dependent  Name 

•  Funding  arrangements  of  employer 
group  heal£  plans,  for  example, 
contributory  or  non-contributory  plan, 
self-insured,  re-insured,  HMO,  TPA 
insurance 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  the  insurer  or 
payer 

•  Dates  of  employment  including 
termination  date,  if  appropriate 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years 

•  Employment  status  of  subscriber, 
for  example  Ml  or  part  time,  self 
employed 

(25)    To  the  Internal  Revenue  Service 
for  the  application  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  widi  42  U.S.C  1395y(b). 

MUaCS  AND  mACncet  FOM  STOMNO 
HCnUCVmO,  AOeeSSMtO.  RKT  AINMO,  AND 
OMPOSMQ  OF  RWOnCW  M  THK  •VSTIM: 


HETMCVABaJTV: 

System  is  indexed  by  health  insurance 
claim  number.  The  reoord  is  prepared  by 
the  benefidaiy  and  is  lued  by  carriers 
to  determine  amount  of  Part  B  benefits. 
The  bills  are  retained  by  die  carriers. 

SAFtOUiMWe: 

Unauthorized  personnel  are  denied 
access  to  the  records  area.  Disclosure  is 
limited.  Hiysical  safeguards  related  to 
the  transmission  and  reception  of  data 
between  Rockville  and  Baltimore  are 
those  requirements  established  by  the 
DHHS  ADP  Systems  Manual  Part  6. 


nCNTION  ANO( 

Records  are  closed  at  the  end  of  the 
calender  year  in  which  paid,  held  two 
additional  years,  transferred  to  Federal 
Records  Center  and  destroyed  after 
another  2  years. 

SYSTEM  IMNAOEIt<S)  AND  AOONESS: 

Health  Care  Financing 
Administration.  Bureau  of  Program 
Operations,  Director,  Division  of  Carrier 
Procedures,  6325  Security  Boulevard, 
Baltimore,  Md  21207. 

NOTIFICATION  PROC£:;'JR£: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
convenient  social  security  office,  the 
appropriate  carrier,  the  HCFA  Regional 
C)ffice,  or  to  the  system  manager  named 
above.  The  individual  should  furnish  his 
or  her  health  insurance  claim  number 
and  the  name  as  shown  on  social 
security  records.  An  individual  who 
requests  notification  of  or  access  to  a 
medical  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RfCORD  Access  FROCCOURBt: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  die  records  contents  being 
sought 


Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  indentify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  widi  supporting  justification. 


by  the  IndividuaL  The  physician  then 
adds  the  medical  information  and 
submits  the  bill  to  the  cairiv  for 
payment 


Records  maintained  on  paper,  tape, 
disc,  and  punohcards. 


NECONDSOURGICAI 

The  data  contained  in  these  records  is 
either  furnished  by  the  individual  or,  in 
the  case  of  some  Medicare  secondary 
payer  situations,  through  third  party 
contacts.  In  most  cases,  the  identifying 
information  is  provided  to  the  physician 


FNOVWONS  OF  TMC  ACn 

None. 
Appaodix  A— Madkira  QnisfS 

Medicare  Coordinator,  Bhie  Cross  and  Bhw 

Shield  of  Alabama,  450  RiverchaM 

Parkway  East  Birmingham,  Alabama  35298 
Vice  President  for  Medicare  and  Medical 

Services,  Arkansas  Bhw  Cross  ami  Bhie 

Shield,  Inc.,  601  Gaines  Street  Little  Rode 

Arkansas  72203 
Medicare  Coordinator,  California  Fliysiciana 

Service,  (d/b/a  Blue  Shield  of  Califoniia), 

P.O.  Box  7013,  No.  2  Northpoint  San 

Francisco,  California  M120 
Medicare  Coordinator,  Transamerica 

Occidential  Life  Insurance  Company,  P.O. 

Box  54906  Terminal  Aimex,  Los  Angeles, 

California  90054 
Assistant  Vice  President  Rocky  Mountain 

Hospital  and  Medical  Service,  (d/b/a  Blue 

Cross  and  Blue  Shield  of  Colorado),  700 

Broadway,  Denver,  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co., 

One  Tower  Square,  Hartford.  Connecticat 

06183 
Medicare  Administrator,  Aetna  Life  & 

Casualty,  151  Fannington  Avenue, 

Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Florida,  Inc  P.O.  Box  1798, 

Jacksonville,  Florida  32231 
Health  Care  Service  Corporation.  233  North 

Michigan  Avenue,  Chicago,  Illinois  60001 
Associated  Insurance  Companies.  Inc.,  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

8320  Craig  Street,  Suite  10,  Indianapolis, 

Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 

Iowa.  Kuan  Building.  638  Grand  Avenue 

Station  28,  Des  Moines,  Iowa  50300 
Medicare  Assistant,  Blue  Cross  and  Blue 

Shield  of  Kansas,  Inc.,  P.O.  Box  230, 

Topeka,  Kansas  66601 
Blue  Cross  and  Blue  ^eld  of  Kentucky,  Inc 

100  East  Vine  Street  6th  Floor.  Lexicon, 

Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shieki  of  Maryland.  Inc,  700  E.  loppa  Road, 

Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  B,  Blue  Shield  of 

Massachusetts.  Inc.,  100  Summer  Street 

Boston,  Massachusetts  02110 
Assistant  Vice  President  Government  Affairs 

Department  Blue  Cross  and  Blue  Shield  of 

Michigan.  600  Lafayette  East  Detroit 

Michigan  48226 
Blue  Cross  and  Blue  Shield  of  Minnesota, 

P.O.  Box  64357,  3535  Blue  Cross  Road,  St 

Paul,  Minnesota  55164 
Vice  President  Government  Programs,  Blue 

Cross  and  Blue  Shield  of  Kansas  City.  P.O. 

Box  160,  Kansas  City,  Missouri  64141 
Director,  Medicare  Administration,  General 

American  Life  Insurance  Co.,  P.O.  Box  oOS, 

St  Louis,  Missouri  63168 
Blue  Cross  and  Blue  Shield  of  Montana,  Inc., 

P.O.  Box  4300, 404  FoUer  Avenue,  Helena, 

Montana  50001 
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Medican  Coordinator,  Pnidential  Insurance 

Co.  of  America.  Tri-City  Office  Drawer  471, 

MiUville.  New  Jersey  06332 
Directors  of  Medicare  Part  B.  Blue  Shield  of 

Western  New  York,  Inc..  296  Main  Street 

Buffala  New  Yoric  14202 
Medican  Coordinator.  Group  Health 

Insurance,  Inc.,  330  West  42nd  Street  New 

York.  New  York  10036 
Medicare  Coordinator,  Empire  Blue  Cross 

and  Blue  Shield.  622  Third  Avenue.  New 

York.  New  Yoric  10017 
Medicare  Coordinator.  EQUICOR,  Inc  1285 

Avenue  of  the  Americas,  New  Yoric,  New 

York  10019 
Medicare  Coordinator.  Blue  Cross  and  Blue 

Siield  of  North  Dakota,  4510 13th  Avenue, 

S.W..  Fargo,  North  Dakota,  58121 
Medicare  System  and  Processing  Division, 

Nation%vide  Mutual  Insurance  Company, 

P.O.  Box  16788,  Columbus,  Ohio  43216 
Medicare  Coordinator,  Pennsylvania  Blue 

Shield.  P.O.  Box  65.  Camp  Hill. 

Pennsylvania  17011 
Chief,  Internal  Operations,  Sequros  de 

Servicio  de  Salud  de  Puerto  Rico,  Inc.. 

G.P.O.  Box  3628,  San  Juan.  Puerto  Rico. 

00936-3628 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Rhode  Island,  444  Westminster 

Mall.  Pmvidence,  Rhode  Island  02901 
Medicare  tloordinator.  Blue  Cross  and  Blue 

Shield  of  South  Carolina,  Fontaine 

Business  Center,  300  Ari>or  Lake  Drive, 

Suite  130a  Columbia,  South  Carolina  29223 
Blue  Cross  and  Blue  Shield  of  Texas.  Inc.,  901 

South  Central  Expressway,  P.O.  Box 

833S15.  Richardson.  Texas  75063-3815 
Manager,  Part  B,  Blue  Cross  and  Blue  Shield 

of  Utah.  P.O.  Box  30270,  2455  Parley's  Way. 

Salt  Lake  City,  Utah  84130 
Assistant  AdmLustrator,  Washington 

Physicians  Service,  4th  and  Battery 

Building,  2401 4th  Avenue,  6th  Floor, 

Seattle.  Washington  98121 
Director,  Medicare  Claims  Department 

Wisconsin  Physicians'  Service  Insurance, 

Corp.,  1717  West  Broadway,  Monona, 

Wisconsin  54713 

0»-70-0602 


Health  Insurance  Master  Record. 
HHS/HCFA/BPO. 


None. 

tVSTBi  bOCATION: 

Health  Care  Financing  Administration 
Bureau  of  Data  Management  and 
Strategy,  6325  Security  Blvd..  Baltimore, 
Md.  21207.  Federal  Records  Centers 

CATCOOMCS  OF  mOIVIOUALS  COVKNCD  BY  THl 


benefits  under  title  II  of  the  Act  or  under 
the  Railroad  Retirement  Act  and 
individuals  who  have  been,  or  ctirrently 
are,  entitled  to  such  benefits  because 
they  have  end-stage  renal  disease;  or 
individuals  whose  enrollment  in  an 
employer  group  health  benefits  plan 
covers  the  beneficiary. 

CATEOOWKS  Of  MCOWDS  IN  THE  SYSTEM: 

The  system  contains  information  on 
enrollment,  entitlement,  utilization, 
query  and  reply  activity,  health 
insurance  bill  and  payment  record 
processing  workers'  compensation 
entitlement  information,  and  entitlement 
information  bom  the  Veterans' 
Administration  (VA),  Health  Insurance 
Master  Record  maintenance,  and 
Medicare  secondary  payer  records 
containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment 

AUTNOmTY  FOR  MAINTENANCE  OP  THE 


Individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare)  benefits  under  title 
XVm  of  the  Social  Security  Act: 
individuals  under  age  65  who  have  been, 
or  currently  are,  entitled  to  such  benefits 
on  the  basis  of  having  been  entitled  for 
not  less  than  24  months  to  disability 


Sections  1814, 1833  and  1862(b)  of  title 
XVm  of  the  Social  Security  Act  (42 
U.S.C  1396f,  13951  and  13g5y(b)), 

PUiwosE(s): 

To  maintain  information  on  Medicare 
beneficiary  eligibiUty  and  costs  in  order 
to  reply  to  inquires  from  contractors  and 
intermediaries  and  to  maintain 
utilization  data  for  health  insurance  bill 
and  payment  record  processing. 

MWTINE  USES  OP  RECOWOS  MAINTAINED  IN 
THE  SYSTEM,  INCtUONO  CATEOOMES  OF  USENS 
AND  THE  PUNPOSE  OP  SUCH  uses: 

Disclosure  may  be  made  to:  (1)  The 
Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Act 
relating  to  railroad  employment 

(2)  State  Welfare  Department 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  determining  Medicaid  and 
Medicare  eligibility  for  quality  control 
studies,  for  determining  eligibility  of 
recipients  of  assistance  under  title  IV, 
XVm,  and  XIX  of  the  Social  Security 
Act  and  for  the  complete  administration 
of  the  Medicaid  program. 

(3)  State  audit  agencies  for  auditing 
State  Medicaid  eligibility 
considerations. 

(4)  Providers  and  suppliers  of  services 
directly  or  dealing  through  fiscal 
intermediaries  or  carriers  for 
administration  of  title  XVm. 

(5)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(6)  An  individual  or  organization  for  a 
research,  evaluation  or  epidemiological 
project  related  to  the  prevention  of 


disease  or  disability,  or  the  restoration 
or  maintenance  of  health  if  HCFA: 

a.  Determine  that  the  use  of  disclosure 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained; 

b.  Determines  that  the  purpose  of 
which  the  disclosiu^  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earUest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
jsutification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  property 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient(s) 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(7)  The  Department  of  justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 


(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  Ukely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(8)  To  a  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosured  to  such  a 
contractor.  The  contractor  shall  be 
required  t3  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(9)  State  welfare  agencies  that  require 
access  to  the  two  files  which  are 
extracted  from  the  Health  Insurance 
Master  Record.  These  files  are  the 
Carrier  Alphabetical  State  File  (CASE) 
and  Beneficiary  State  File  (BEST).  Most 
State  agencies  require  access  to  the 
CASF  and  BEST  files  for  improved 
administration  of  the  Medicaid  program. 
Routine  uses  of  the  CASF  and  BEST  files 
for  State  agencies  are:  (a)  Obtaining  a 
beneficiary's  correct  health  insurance 
claim  number  and  (b)  screening  of 
prepayment  and  post-payment  Medicaid 
claims. 

(10)  Third-party  contacts  (without  the 
consent  of  the  individual  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  or  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  an  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  ceratain  types  of  information 
when  any  of  the  following  conditions 
exist  Individuals  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  caimot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  will  not  as  a  matter  of 
policy,  provide  It  to  the  individual):  or 

(b)  "The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
eli^bility  to  benefits  imder  the  Medicare 
program;  the  amount  of  reimbursement' 
any  case  in  which  the  evidence  is  being 


reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(11)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enroUees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

(12)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
othenvise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors,  incidental  to 
consultation,  programming,  operation. 
user  assistance,  or  maintenance  for  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(13)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determine  that  the  use  or  disclosure 
does  not  violate  legal  limitations  under 
which  the  data  were  provided,  collected, 
or  obtained; 

b.  Establishes  that  the  data  are 
exempt  fit>m  disclosure  under  the  State 
and/ or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 
(1)  Establish  reasonable 

administrative,  technical,  and  physical 


safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  ejccept; 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subject  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  an  willingness  to  abide 
by  these  provisions.  The  recipient  must 
agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
imacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(14)  To  a  group  health  plan  (i.e.,  health 
maintenance  organization  (HMO),  or  a 
competitive  medical  plans  (CMP)  with  a 
Medicare  contract  or  a  Medicare- 
approved  health  care  prepayment  plan 
(HCPP),  directly  or  through  a  contractor 
on  a  case-by-case  basis  for  the  purpose 
of  determining  the  eligibility  of  a 
Medicare  beneficiary  to  enroll  in  the 
group  health  plan.  Group  health  plans 
will  have  access  only  to  one  record  at  a 
time  and  only  throu^  a  CRT  terminal.  A 
password  must  be  enterd  to  gain  access 
to  the  file.  Both  the  beneficiary  name 
and  the  Health  Insurance  Claim  number 
must  be  entered  to  access  individual 
records  within  the  file.  The  information 
disclosed  will  be  the  minimum 
necessary  to  determine  eligibility  for 
enrollment 
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(15)  To  a  extractor  when  HCFA 
cunliaiilB  witii  a  private  finn  for  tlie 
puipose  of  refining  or  ofterwisa 
prooeasing  data  and  dndosing  suuii 
data  to  S'^'ap  beallli  plans  consistent 
with  roaiine  aae  No.  14.  "Hie  contractor 
will  be  repaired  to  safeguard  the 
confideai^fity  of  die  data  and  prevent 
unauthuiiied  nsa  or  disclosure. 

(16)  To  inuweis,  underwriters,  diird 
party  admiwiatratois,  self-insarers,  group 
health  plans,  employers,  health 
msiiilBwaaoe  organizations,  health  and 
welfare  benefit  funds.  Federal  agendes, 
a  State  or  locd  govenunent  or  political 
subdivision  of  eidm  (when  the 
organization  has  assumed  the  role  of  an 
instier,  enderwriter,  or  third  party 
adiaiuistramr,  or  in  the  case  of  a  State 
that  assumes  the  liabilities  of  an 
insolvent  insorer,  tfaroogh  a  State 
created  inscrfwent  msarer  pool  or  fund), 
multiple^mployer  trusts,  no-fault, 
medical,  automobile  insarers,  workers' 
compensation  cairicfs  or  plans,  liability 
insurers,  and  other  yroops  providing 
pnAetidoa  against  methcal  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  USC  1395y(b),  or 
any  entity  having  knowledge  of  die 
occurrence  of  any  event  afiiecting  (A)  an 
individaafa  right  to  any  sach  bendfit  or 
paysaent,  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  pajrment  (for 
exanpla,  a  State  Medicaid  Agency, 
State  Wofkers'  Gooipettsation  Board,  or 
Department  of  Motor  Vekides)  for  die 
purpose  of  coctdination  of  benefits  widi 
the  Medicare  pra^am  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  USC 
1395y(b).  The  infcnnatiQn  HC7A  may 
disdoaa  arill  be: 

•  Benefidaiy  Name 

•  Beneficiary  Address 

•  Benefidaiy  Health  Insnrance  Claim 
Number- 

•  Benefidaiy  Sodal  Security  Nmnber 

•  Benefidaiy  Sex 

•  BaiefidaiyDateofKrth 

•  AiBOimt  of  Medicare  Conditional 
Payment 

•  Provider  name  and  number 

•  Physician  luune  and  nomber 

•  Supplier  name  and  mimb^r 

•  Dates  of  service 

•  Nature  of  service 

•  DiagnoMS 

To  adndnster  die  Medicare  Secondary 
payer  provisions  at  42  U.S.C.  1395y(b) 
(2).  (3).  (4)  more  effectively.  HCFA 
would  receive  (to  the  extent  diat  it  is 
available)  and  may  ^sdoee  the 
followring  types  of  informatioo  from 
insurers,  anderwriters.  third  party 
administrators,  self-insiireds.  etc.: 

•  Subscriber  Name  and  Address 

•  Subscriber  Date  of  Krth 

•  Subscriber  Sodal  Security  Nomber 


•  Dependent  Name 

•  Dependent  Date  of  Birth 

•  Dqiendent  Sodal  Security  Number 

•  Dqiendent  Relationship  to 
Subscriber 

•  hmger/Underwritei'/TTA  Name 
and  Address 

•  Insuier/Underwriter/TPA  Group 
Number 

•  Insurer/Uhdervnitei/TTA  Groqi 
Name 

•  Prescription  Drug  Coverage 

•  Policy  Nmnber 

•  ERedive  Date  of  Coverage 

•  BnployerNaine.Eraidoyer 
Identification  Nomber  (ON)  and 
Adihess 

•  Bnploynient  Status 

•  Amounts  of  Payment 

To  administer  the  Medicare 
Seoondaiy  payer  provision  at  42  U.S.C 
1395y(b)(l)  aMxe  effectivety  for  entities 
audi  as  Worlcers  Compensation  carriers 
ot  boards,  liability  insureres,  no-fault 
and  automobile  medical  policies  or 
plrnis,  HCFA  would  receive  (to  the 
extent  tlwt  it  is  available)  ami  may 
diaciose  the  following  information: 

•  Beneficaaiy's  Name  and  Address 

•  Beoefidary's  Date  (rf  Birth 

•  Benefidaiy's  Sodal  Security 
Number* 

•  Name  of  Insured* 

•  Insurer  Name  and  Address 

•  Type  of  coverage:  automobile 
medical.  no-£ault.  liability  payment,  or 
woricers'  compensation  settlement 

•  Insured's  Micy  Number 

•  Effective  Date  of  Coverage 

•  Date  of  accident,  injury  or  illness 

•  Amount  olpaymentundo' liability, 
nofault,  or  automobile  medical  policies, 
plans,  and  workers'  compensation 
settlements 

•  Employer  Name  and  Address 
(Woikers'  Compensation  only) 

•  Name  of  insured  could  be  the  driver 
of  the  car,  a  business,  the  benefidaiy 
(i.e.,  the  name  of  the  individual  or  entity 
which  carries  the  insurance  policy  or 
plan). 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and  other 
third  party  payers  in  accordance  with  42 
U.S.C  1305y(b): 

b.  To  safegimrd  the  confidentiality  of 
the  data  and  to  prevent  unauthoriz^ 
access  to  it; 

c.  To  prohibit  die  use  of  benefidary- 
specific  data  for  purposes  other  than  for 
the  coorddnation  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  aDow  die  entities 
to  use  the  informatioo  to  detennina 
cases  where  diey  or  other  third  party 


payers  have  primary  responsibility  for 
payment  or  cases  «diere  Medicare  has 
priasary  rw^wmsihiiity  for  payment 
Kxampfais  of  prohibited  uses  tvooki 
indade  bat  are  not  limited  fax  Creatioo 
of  a  mailing  list,  sale  or  transfer  of  data. 

—To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive 
or  disdoaa  die  folkiwing  types  of 
information  from  or  to  entities 
inclading  insurers,  underwriters,  diird 
party  administrators  flFAs),  and  self- 
insured  plans,  concerning  potentiafly 
affected  individuals: 

•  Subscriber  Healdi  Insurance  Claim 
Number 

•  Dependent  Name 

•  Ponding  airangements  of  employer 
group  healdi  plans,  for  example, 
contributory  or  non-contributory  plan. 
self-insared,  re-insured,  HMO,  TPA 
insurance 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  the  insurer  or 
payer 

•  Dates  of  employment  induding   . 
termination  date,  if  appropriate 

•  Number  of  full  and/or  part-time 
employees  in  die  current  and  preceding 
calendar  years 

•  Empfoyment  status  of  subscriber, 
for  example  foil  w  part  time,  self 
emj^yed 

(17)  To  die  Internal  Revenue  Service 
for  the  applicatiaD  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
&nployer  Group  Health  Plans  or  Laige 
Groap  Health  Plans  diet  are  not  in 
compliance  with  42  U.S.C  139Sy(b). 

pouaes  AMD  macncES  poa  STOMNQ, 


Ml>ff  S'lSllSL 

storaoe: 

Records  maintained  on  paper,  listings, 
microfilm,  magoetic  tape  disc  and 
pundicaids. 

RCTMEVAaaxrr: 

System  is  seqoenoe  by  health 
insurance  daim  number,  end  is  used  to 
carry  onr  the  taaks  of  enroUment  query/ 
reply  activity,  and  health  insurance  bill 
and  payaunt  record  processings.  Copies 
of  selected  parts  of  the  records  will  be 
used  by  tiw  Office  of  Statistics  and  Data 
Management 


Unauthorized  personnel  are  denied 
access  to  the  records  areas.  Disdosure 
is  limited  to  routine  use.  For 
compoterized  records  electronically 
transmitted  between  Central  Office  and 
field  office  locations  (induding 
Medicare  contractors)  systems 


securities  are  established  in  accordance 
with  DHHS  ADP  Systems  Manual.  Part 
6,  "ADP  Systems  Security."  Safeguards 
include  a  lock/unlock  passwords 
system,  exclusive  use  of  leased 
telephone  lines,  a  terminal  oriented 
transaction  matrix,  and  audit  trail. 

RETEimON  AND  MSPOSAL: 

Records  are  generally  added  to  the 
file  several  months  prior  to  entidement 
After  the  death  of  a  beneficiary,  his  or 
her  records  may  be  placed  in  an  inactive 
file  following  a  period  of  no  billing  or 
query  activity.  The  current  5  years  of 
Part  B  and  current  5  spells  of  Part  A 
utilization  data  are  maintained.  All 
noncurrent  data  is  microfilmed  prior  to 
elimination  firom  the  system. 

SYtrm  MANAOKR(S)  AND  ADDRESS: 

Health  Care  Financing 
Administration,  Bureau  of  Program 
Operations,  Director,  Division  of 
Entitlement  Requirements  6325  Security 
Boulevard,  Baltimore,  MD  21207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
conventional  sodal  security  office,  the 
appropriate  carrier  or  intermediary,  the 
HCFA  Regional  Office,  or  the  system 
manager  named  above.  The  inchvidual 
should  furnish  his  or  her  health 
insurance  claim  number  and  name  as 
shown  on  Medicare  records. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 

CONTESmra  RECORD  PROCEDURES: 

Contact  the  official  at  die  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
wiUi  Department  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEGORIES: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  parfy  contacts. 
There  are  cases,  however,  in  which  the 
identifying  information  is  provided  to 
the  physician  by  the  individual;  the 
physician  then  adds  the  medical 
information  and  submits  the  bill  to  the 
carrier  for  payment  Updating 


information  is  also  obtained  from  the 
Master  Beneficiary  Record. 


PROM  CERTAIN 
ACT 


SYSTEMS 
PROVISIONS  OP 

None. 
90-70-0503 


SYSTEM  NAME: 

Intermediary  Medicare  Claims 
Records.  HHS.  HCFA,  BPO. 

SECURITY  CtASSIPICATIONS: 

None 

SYSTEM  locations: 

Intermediaries  under  contract  to  the 
Health  Care  Financing  Administration 
and  the  Social  Security  Administration 
(See  Appendix  A,  Section  3.) 
Federal  Records  Centers 
Bureau  of  Qualify  Contitil,  HCFA, 
Office  of  Systems  Analysis,  6325 
Securify  Boulevard,  Baltimore, 
Maryland,  HHS  Parklawn  Computer 
Center,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Beneficiaries  on  whose  behalf 
providers  have  submitted  daims  for 
reimbursement  on  a  reasonable  cost 
basis  under  Medicare  parts  A  and  B,  or 
are  eligible,  or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  benefidary. 

categories  op  records  in  the  system: 

Billing  for  Medical  and  Other  Health 
Services:  Uniform  bill  for  provider 
services  or  equivalent  data  in  electronic 
format  and  Medicare  secondary  payer 
records  containing  other  parfy  UabiUfy 
insurance  information  necessary  for 
appropriate  Medicare  claims  payment 
and  odier  documents  used  to  support 
payments  to  beneficiaries  and  providera 
of  services.  These  forms  contain  the 
beneficiary's  name,  sex,  health 
insurance  claim  number,  address,  data 
of  birth,  medical  record  number,  prior 
stay  information,  provider  name  and 
address,  physician's  name,  and/or 
identification  number,  warranfy 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  and  discharge,  other  health 
insurance,  diagnoses,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  daims. 

The  following  elements  are  outpatient 
data  provided  to  Medicare 
intermediaries  by  rehabilitation 
agendes,  skilled  nursing  facilites, 
hospital  outpatient  departments,  and 
home  intravenous  drug  providers  and 
home  health  agencies  that  provide 


physical  therapy  in  addition  to  home 
health  services: 

•  Outpatient't  name 

•  HI  number 

•  Admission  data  to  provider 

•  Place  treatment  rendered 

•  Number  of  visits  since  start  of  care 

•  Diagnosis 

•  Diagnosis  requiring  treatment 

•  Onset  of  condition  for  which  treatment  is 
being  sought 

•  Dates  of  previous  therapy  for  same 
diagnosis 

•  Other  therapy  Quotient  is  cunently 
receiving 

•  Observations 

•  Precautions  and  medical  equipment 

•  Functional  status  immediately  prior  to 
this  therapy 

•  Types  of  treatment — modalities 

•  Frequency  of  treatment 

•  Expected  duration  of  treatment 

•  Rehabilitation  potential 

•  Level  of  communication  potential 

•  Average  time  per  visits 

•  Goals 

•  Statement  of  problem  at  l>eginning  of 
billing  period 

•  Changes  in  problem  at  end  of  billing 
period 

•  Signature  of  therapist 

•  Certification  and  recertification  by 
physician  that  services  are  to  be  provided 
from  an  established  plan  of  care 

•  Tests  results 

•  Biopsy  reports 

»  Methods  of  administration,  e.g.,  pill  vs. 
injection 

•  Physician's  orders 

•  Procedure  codes 

•  Changes 

•  Weekly  progress  notes 

•  National  Drug  Code  (NDC) 

AUnKNHTY  FOR  maintenance  OP  THE 
SYSTEM: 

Sections  1816, 1862(b]  and  1874  of 
Tide  XVm  of  die  Social  Securify  Act  (42 
U.S.C.  1395di,  1395y(b)  and  1395kk). 

PURPOSE(S) 

To  process  and  pay  Medicare  benefits 
to  or  on  behalf  of  eligible  individuals. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCLUOINO  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representative  payees 
to  the  extent  necessary  to  pursue  claims 
made  imder  tide  XVm  of  die  Social 
Securify  Act  (Medicare). 

(2)  Third-party  contacts  without  the 
consent  of  the  individual  to  whom  the 
information  pertains  in  situations  where 
the  parfy  to  be  contacted  has,  or  is 
expected  to  have  information  relating  to 
the  individual's  capabilify  to  manage  his 
or  her  affairs  or  to  his  or  her  eligibUify 
for  or  entidement  to  benefits  under  the 
Medicare  program  when: 
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(a)  Hie  individual  is  unable  to  provide 
the  information  being  son^t  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  comfitidos 
exist:  Individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  tbe  cost  of 
obtaining  dMJofBmatiQn,  a  langwage 
banter  exists,  or  the  cuetodian  of  the 
information  will  not  as  a  matter  of 
policy  provide  to  the  individual),  or 

(b)  Tbe  data  are  needed  to  establish 
the  vadflity  of  evidence  or  to  verify  die 
accuracy  of  information  presented  by 
the  individual,  and  it  coocems  one  or 
more  of  die  following:  The  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amoant  of  reimbursement; 
any  case  in  whidi  the  evidence  is  being 
reviewed  as  a  lesolt  of  so^tected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  systems  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
informatioo  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  aUeged  theft  forgoy,  or 
unlawM  negotiations  of  Medkare 
reimbursement  chedcs. 

(5)  The  U.S  Postal  Service  for 
investifBting  alleged  forgery  or  theft  of 
Medicare  diecks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attadi,  or  other 
criminal  statues  as  they  pertain  to 
Social  Security  Act  programs,  for 
representing  Oxe  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  enq>loyees,  or  violation  of 
civil  rights. 

(7)  The  Raiboad  Retirement  Board  for 
adndnistering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  ra&oad  employment. 

(8)  Professional  Review  Organizations 
in  ""tmfrinn  nyjih  their  review  of 
claims,  or  in  ooanectiQa  with  studies  or 
other  review  activities,  cooducted 
pursuant  to  Part  fi  of  Title  XI  of  the 
Social  Security  Act 

(9)  State  Licensing  Boards  for  review 
of  uaelhical  practices  or  nonprofessional 
conduct 

(1(Q  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  &ectly  or  dealing  flirough  fiscal 
intemeAaiies  or  carriers,  for 
adndidstratian  of  provisions  of  title 

xvm. 

(11)  An  InAvldual  or  organization  for 
a  researdi.  evalaatioo.  or 
epidemidlegical  project  related  to  the 
prevention  of  Asease  or  disability,  or 


the  festoratian  or  maintenance  of  health 
ifHCFA 

a.  Determines  that  the  use  or 
disclosure  does  not  vkdate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomi^ished  unless  the  record  is 
provided  in  individually  identifiaUe 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  die  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  mi^t  bring,  and 

(3)  There  is  reasonable  probabifity 
that  the  obfective  for  the  use  would  be 
accomplished: 

c.  Requires  the  infocmation  recipient 
to: 

(1)  EstaUidi  leaaonaUe 
administrative,  tedinical.  and  i^ysical 
safeguards  to  prevent  unauthorized  use 
or  disciosnre  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  pieseiits  an  adequate 
justification  of  a  researdi  or  health 
nature  for  relainig  sudi  information,  and 

(3)  Make  no  farther  use  or  disdosure 
of  die  record  except: 

(a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual 

(b)  For  use  in  another  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCFA 

(c)  For  disdosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project  if 
infoonatimi  diat  would  enable  researdi 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 

(dj  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  redpienfs 
understanding  of  and  willingness  to 
abide  by  die  provisions. 

(12)  Stete  welfare  departments 
pursuant  to  agreements  vnth  the 
Department  (tf  Health  and  Human 
Services  for  administration  of  Stete 
supplementetion  payments  for 
determination  of  eli^ility  for  Medicaid, 
for  enrollm«it  of  welfaie  recipients  for 
medical  insurance  under  Section  1M3  of 
the  Social  Security  Act  for  quality 
control  studies,  lar  determining 
eligibility  of  ledptents  of  assistance 
under  tides  IV  and  XIX  of  the  Social 
Security  Act  and  for  the  complete 
admiiustration  of  the  Medicaid  program. 


(13)  A  coogresaianal  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  ooogressional  office  at 
the  request  of  that  individaaL 

(14)  State  audit  agencies  in  connection 
with  tiie  audit  of  Medicaid  eligibility 
considerations. 

(15)  The  Department  of  justice,  to  a 
court  or  other  tribenaL  or  to  enodier 
party  before  sach  tribunal  when: 

(a)  HHS.  or  any  component  thereof  or 

(b)  Any  HHS  employee  in  his  or  her 
offidal  capacity:  or 

(c)  Any  HHE  employee  in  his  or  her 
individual  capadty  where  die 
Department  of  fnstioe  (or  HHS,  where  it 
is  audiorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(d)  The  United  Stetes  or  any  agency 
thereof  where  HHS  determines  that  the 
Utigation  is  likefy  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  sudi  litigation,  and 
HHS  determines  tiaat  the  use  of  such 
records  by  the  Department  of  justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  government  party, 
provided,  however,  ttnt  in  such  case, 
HHS  determines  diat  such  disclosure  is 
compatMe  with  die  purpose  for  which 
the  records  were  cottected. 

(16)  Senior  dtizen  volunteers  wmicing 
in  the  intennediaiies'  and  carriers' 
offices  to  assist  Medicare  benefidaries' 
in  reponse  to  benefidaries  requests  for 
assistance. 

(17)  A  contractor  working  widi 
Medicare  carriers/  intermediaries  to 
identify  and  recover  erroneons  Medicare 
payments  for  which  woricers' 
compensation  programs  are  liable. 

(IB)  State  ai^  odier  govemmentel 
Workers'  Compensation  Agendes 
working  with  die  Health  Care  Financing 
Administration  to  assure  that  workers' 
compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
are  liable. 

(19)  Release  information,  without  die 
beneficiary's  authorization,  to  insurance 
companira,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disdosed  shall  be  limited  to 
Me^care  entidement  data.  In  order  to 
receive  diis  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  cert%  diat  tibe  individual  about 
whom  die  informatioa  is  being  provided 
is  one  of  its  insareds: 

b.  To  utilize  the  information  solefy  for 
the  purpose  of  processing  the  identified 
individuars  insurance  daims;  and 


c.  To  safegaard  the  confidentiality  of 
the  date  and  to  prevent  unauthorized 
access  to  it 

(20)  To  a  contractor  for  the  purpose  of 
collating,  anailyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Date  would  also  be  disdosed 
to  contractors  inddental  to  oonsultetion, 
programmiflft  operation,  user 
assistance,  or  maintenance  for  ADP  or 
teleooaunanications  systems  containing 
or  supporting  records  in  the  system. 

(21)  To  an  agency  of  a  Stete 
Government  or  esteblished  by  Stete 
law,  for  paiposes  of  detomining, 
evalvatiog  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
Stete,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitetions  under  whidi  the  tlata  were 
provided,  cdlected.  or  obtained; 

b.  Esteblisbes  that  the  data  are 
exempt  frtim  disclosiue  imder  the  Stete 
and/or  local  Freedom  of  Information 
Act 

c.  Detenniaes  that  die  purpose  for 
which  die  disdosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  suffident  importance  to 
warrant  the  effed  and/ or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring:  and 

(3)  There  is  reasonable  probability 
that  the  c^jective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  redpient  to: 
(1)  Establish  reasonable 

administrative,  tedmical  and  phjrsical 
safeguards  to  prevent  unauthorized  use 
or  disdosure  of  the  record; 

(2J  Remove  or  destroy  die  uiformation 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  i»eaents  an  adequate 
justification  for  retaining  such 
information: 

(3)  Make  no  further  use  or  flisdosure 
of  tlie  record  except 

(a)'In  emergency  drcomstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  vnitten 
authorization  of  HCFA; 

(c)  For  (fisdosme  to  a  property 
identified  person  for  die  purpose  of  an 
audit  related  to  die  project  if 
information  that  would  enable  project 


subjects  to  be  identified  is  removed  or 
destrosred  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 
(d)  When  required  by  law;  and 
(4)  Secure  a  written  statement 
attesting  to  the  redpient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  date  for  purposes 
that  are  not  rdated  to  the  evaluation  of 
cost,  quality,  and  effectiveness  of  care: 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
benefidaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  date  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(22)  To  insurers,  underwriters,  third 
party  administrators,  self-insurers,  group 
health  plans,  employers,  health 
maintenance  organizations,  health  and 
welfore  benefit  funds.  Federal  agendes, 
a  Stete  or  local  government  or  political 
subdivision  of  either  (when  the 
organization  has  assumed  the  role  of  an 
insurer,  underwriter,  or  third  party 
administrator,  or  in  the  case  of  a  State 
diat  assumes  the  Uabilities  of  an 
insolvent  insurer,  through  a  State 
created  insolvent  insurer  pool  or  fund), 
multiple-employer  trusts,  no-fault 
medical,  automobile  insurers,  workers' 
compensation  carriers  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  wid^  42  U.S.C  1395y(b),  or 
any  entity  having  knowledge  of  die 
occurrence  of  any  event  affecting  (A)  an 
individual's  right  to  any  such  benefit  or 
payment  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  payment  (for 
example,  a  Stete  Medicaid  Agency. 
State  Workers'  Compensation  Board,  or 
Department  of  Motor  Vehicles)  for  the 
purpose  of  coordination  of  benefits  with 
the  Medicare  program  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C 
1395y(b).  The  information  HCFA  may 
disdose  will  be: 

•  Beneficiaiy  Name 

•  Beneficiary  Address 

•  Beneficiary  Health  losurance  Claim 
Numt>er 

•  Beneficiaiy  Social  Security  Number 

•  Benefidary  Sex 

•  Beneficiary  Date  of  Birth 

•  Amount  of  Medicare  Conditional 
Payment 

•  Provider  Name  and  number 


•  Ayiiciaa  Naae  and  mmrfier 

•  Scfptter  Nans  and  muHier 

•  Dates  of  Service 

•  Natart  of  Service 

•  DiagnoM 

To  administer  the  Medicare 
Secondary  payer  provisions  at  42  USC 
139Sy(b)  (2),  (3),  (4)  more  effectively. 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  types  of  information  from 
insurers,  underwriters,  third  party 
administrators,  self-insureds.  etc.: 

•  Subecriber  Name  and  Address 

•  Subacriber  Date  of  Birth 

•  Subscriber  Social  Security  Number 

•  Dependent  Name 

•  Dependent  Date  of  Birth 

•  Dependent  Social  Security  Number 

•  Dependent  Relationship  to  Subscriber 

•  Insurer/Underwriter/TTA  Name  and 
Address 

•  Insurer/Underwriter/TPA  Group  Number 

•  Insurer/Underwriter/TPA  Group  Name 

•  Prescription  Drag  Coverage 

•  Policy  Number 

•  Effective  Date  of  Coverage 

•  Employer  Name.  Employer  Identification 
Number  (EIN)  and  Address 

•  Employment  Status 

•  Amounts  of  Payment 

To  administer  the  Medicare 
Secondary  payer  provision  at  42  USC 
12395(b)(1)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medical  policies  or  plans. 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disdose  the 
following  information: 

•  Beneficiary's  Name  and  Address 

•  Benefidary'a  Date  of  Birth 

•  Beneficiary's  Social  Security  Number* 

•  Name  of  Insured* 

•  Insurer  Name  and  Address 

•  Type  of  coverage:  automobile  medical, 
no-fault,  liability  payment,  or  workers' 
compensatioo  settlement 

•  Insmed's  Policy  Numl>er    . 

•  Effective  Date  of  Coverage 

•  Date  of  accident  injury  or  illness 

•  Amount  of  payment  under  liability,  no> 
fault  or  automobile  medical  policies,  plans, 
and  workers  compensation  settlements. 

•  Employer  Name  and  Address  (Waken' 
Compensation  only) 

•  Name  of  insaned  could  be  the  driver  of 
the  car.  a  Imsiness,  the  beneficiary  (i,e..  die 
name  of  the  individual  or  entity  w^ich  carries 
the  insurance  policy  or  plan]. 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  soldy  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and  other 
third  party  payers  to  accordance  with  42 
U.S.C  139Sy(b): 
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b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it; 

c.  To  prohibit  the  use  of  benefidary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  information  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 
payment  or  cases  where  Medicare  has 
primary  responsibiUty  for  payment 
Examples  of  prohibited  uses  would 
include  but  are  not  limited:  creation  of  a 
mailing  list,  sale  or  transfer  of  data. 

— ^To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive 
or  disclose  the  following  types  of 
information  from  or  to  entities 
includiijg  insurers,  underwriters,  third 
party  administrators  (TPAs),  and  self- 
insured  plans,  concerning  potentially 
affected  individuals: 

•  Subscriber  Health  Insurance  Claim 
Number 

•  Dependent  Name 

•  Funding  arrangements  of  employer  group 
health  plans,  for  example,  contributory  or 
non-contributory  plan,  self-insured,  re- 
insured. HMO,  TPA  insurance 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment  the  name  of  the  insurer  or  payer 

•  Dates  of  employment  including 
termination  date,  if  appropriate 

•  Number  of  full  and/ or  part-time 
employees  in  the  cuirent  and  preceding 
calendar  years 

•  Employment  status  of  subscriber,  for 
example  full  or  part  time,  self  employed 

(23)  To  the  Internal  Revenue  Service 
for  the  appUcation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  .Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compUance  with  42  U.S.C  1395y  (b). 

KKJCICS  AND  nUCnCCS  FOe  VrOiMNO. 

OtOOSINO  OF  WSCOWOB  IN  TMl  SVSItM: 
STORAQC: 

Records  maintained  on  paper  forms, 
magnetic  tape  and  microfilm. 


The  system  is  indexed  by  health 
insurance  claim  number.  Tbe  record  is 
prepared  by  the  hospital  or  other 
provider  with  identifying  information 
received  from  the  beneficiary  to 
estabUsh  eligibility  for  Medicare  and 
document  and  support  payments  to 
providers  by  the  intermediaries.  The  bill 
data  are  forwarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy, 
Baltimore,  Md.,  where  they  are  used  to 
update  the  central  office  records. 


Disclosure  of  records  is  limited.  The 
file  area  is  closed  to  unauthorized 
personnel.  Physical  safeguards  related 
to  the  transmission  and  reception  of  the 
data  between  Rockville  and  Baltimore 
are  those  requirements  established  by 
the  DHHS  ADP  Systems  Manual,  Part  6. 

RCTENTION  AND  NSrOSAL: 

Records  are  closed  out  at  the  end  of 
the  calendar  year  in  which  paid,  held  2 
more  years,  transferred  to  the  Federal 
Records  Center  and  destroyed  after 
another  6  years. 

SVSTCM  MAIIA6ER(S)  AND  AXKMESS: 

Health  Care  Financing  Administration 
Director,  Division  of  Provider 
Procedures,  6325  Security  Boulevard, 
Baltimore,  MD  21207. 

NOrmCATION  PeOCEDURE: 

Inquiries  and  requests  for  systems 
records  should  be  addressed  to  the 
social  security  office  nearest  the 
requester's  residence,  the  appropriate 
intermediary,  the  HCFA  Regional  Office, 
or  to  the  system  manager  named  above  . 
The  individual  should  furnish  his  or  her 
health  insurance  nimiber  and  name  as 
shown  on  social  security  records.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

RECOHO  ACCESS  PROCEOURC: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought 

COWTESnWO  RECOWO  PHOCEOUWES; 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 

RECORO  SOURCE  CATEQOIMES: 

The  identifying  information  contained 
in  these  records  is  obtained  by  the 
provider  from  the  individual  or,  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  parfy  contacts. 
The  medical  information  is  entered  by 
the  provider  of  medical  services. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACR 

None. 


Appendix  A.  Health  Insurance  Claims 

Medicare  records  are  maintained  at  the 
HCFA  Central  Office  (see  section  1  below  for 
the  address).  Health  insurance  records  of  the 
Medicare  program  can  also  be  accessed 
through  a  representative  of  the  HCFA 
Regional  Office  (see  section  2  below  for 
addresses).  Medicare  claims  records  are  also 
maintained  by  private  insurance 
organizations  who  share  in  administering 
provisions  of  the  health  insurance  program. 
These  private  insurance  organizations, 
referred  to  as  carriers  and  intermediaries,  are 
under  contract  to  the  Health  Care  Financing 
Administration  and  the  Social  Security 
Administration  to  perform  specific  tasks  in 
the  Medicare  program.  See  section  3  below 
for  addresses  for  intermediaries  and  section  4 
addresses  for  carriers. 

1.  Central  Office  Addresses: 

Biu'eau  of  Program  Operations,  HCFA  6325 
Security  Boulevard,  Baltimore,  Maryland 
21207.  Office  Hours:  8:15-4:45. 

Bureau  of  Data  Management  and  Strategy, 
HCFA,  Office  of  Health  Program 
Systems,  Room  1705,  Equitable  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207.  Office  Hours:  8:15-4:45 

2.  HCFA  Regional  Office  Addresses: . 
BOSTON  REGION— Connecticut,  Maine. 

Massachusetts,  New  Hampshire,  Rhode 

Island,  Vermont 
John  F.  Kennedy  Federal  Building,  Room 

1211,  Boston,  Massachusetts  02203. 

Office  Hours;  8:30-5:00 
NEW  YORK  REGION— New  Jersey,  New 

York,  Puerto  Rico,  Virgin  Islands 
Federal  Plaza— Room  715.  New  York,  New 

York  10007.  Office  Hours:  8:30-5:00 
PHILADELPHIA  REGION— Delaware. 

District  of  Columbia,  Maryland. 

Pennsylvania,  Virginia,  West  Virginia 
P.O.  Box  8460.  Philadelphia,  Pennsylvania 

19101.  Office  Hours:  8:30-5:00 
ATLANTA  REGION— Alabama,  North 

Carolina,  South  Carolina,  Florida, 

Georgia,  Kentucky,  Mississippi, 

Tennessee 
101  Marietta  Street  Suite  702,  Atlanta, 

Georgia  30223.  Office  Hours:  8:30-4:30 
CHICAGO  REGION— Ulinois.  Indiana. 

Michigan,  Minnesota,  Ohio,  Wisconsin 
Suite  A— 824,  Chicago,  Illinois  60604.  Office 

Hours:  8:15-4:35 
DALLAS  REGION— Arkansas,  Louisiana, 

New  Mexico,  Oklahoma,  Texas 
1200  Main  Tower  Building,  Dallas,  Texas. 

Office  Hours:  8:30-4:30 
KANSAS  CITY  REGION— Iowa,  Kansas, 

Missoiui,  Nebraska 
New  Federal  Office  Building,  601  East  12th 

Street— Room  436,  Kansas  City,  Missouri 

64100.  Office  Hours:  8:30-4:45 
DENVER  REGION— Colorado,  Montana, 

North  Dakota,  South  Dakota,  Utah, 

Wyoming 
Federal  Office  Building.  1961  Stout  St— 

Room  1185,  Denver,  Colorado  80294. 

Office  Hours:  8:30-4:30 
SAN  FRANCISCO  REGION— American 

Samoa,  Arizona,  California,  Guam, 

Hawaii,  Nevada 


Fedeiri  Olfios  Bidding,  10  Van  Ness 
AvBBiw,  Wh  Fhrn;  San  naadMo, 
Cdtfof^s  atlOL  OfBet  HooB  SAMdO 
SEATTLBRBOPN    Ahwlrs.  Msho.  Oiegon. 


mi  SaoiMd  A««rae-RooB  61S.  Mafl  S«op 
2U.  Ssirt^  WaafaiagtaaSBlOl.  Office 
Houis:ft<MM:30 

3.  IntemediBry  Addresses  (Hospital 
Insurance): 
Medicare  CooKfaale,  Bbe  Crots^Blue  Shield 

of  Aldbans.  450  Rhrochase  Pukway 

Pat4.  M— iifli«—»,  AlrfiMM  asgas 
Medkam  CoMdinatar.  Bh»  CkYMS  of  Arimna. 

Inc  P.a  Bex  1346a  Fhoenix.  Aiixona 

850Q2 
Medicare  Cooidfaiator.  Arkansas  Blue  Cross/ 

Blue  SUeld  Inc  aoi  Gaines  Street  little 

Rode  Aikaiuas  72209 
Medicare  Cootdniator,  Blue  Cross  of 

Sondiem  Odifonda,  P.O.  Box  TOOOOa 

Van  Nsys.  Catifomia  91470 
Medicare  Coordinator,  Blue  Cross  of 

Narthem  Galifoniia,  1960  Ftanklin  Street 

Oakland.  California  94680 
Medicare  Coordinator.  Kasier  Foundatioo 

Healdi  Piaa.  bic,  1958  Webster  Street 

Room  310A  Oakland.  California  94612 
Medicare  Coordinate,  Rocky  MounUin 

Hospital  aad  Medical  Service.  700 

Broadway.  Denver,  Colmado  80203 
Medicare  Administrator,  Aetna  Life  & 

Casualty,  151,  Farmington  Avenue 

Hartfiord.  Couwctkut  06156 
Medicare  Coordinalor.  Blue  Cross/Blue 

Siield  Conncdait  37D  Baasett  Rd., 

North  Haven.  Connecticut  06473 
Medicare  Administrator,  Travelers  Ins.  Cc 

One  Tower  Square.  Hartford. 

Connectieat  06115 
Triage,  Ina  719  KCddk  Street  Bristol 

Connecticst  06019 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  of  Delaware,  Inc.,  201  West  14th 

Street  WllningtaB,  Delaware  19899 
Medicare  Comlinator,  Group 

Hoapttahsatkn.  lac  SSO  12th  Street 

&W..  WMluimtoa,  D.C  20024 
Medicare  Cooidinator,  Blue  Cross  of  Florida. 

Inc.,  P.O.  Box  179a  Jacksonville,  Florida 

32201 
Medicare  Coordinator,  Blue  Cross  of 

GecTgia/Cohmibin.  P.O.  Box  736a 

Colusrims.  Geor^a  31906 
Medicare  Coordinator.  Bloe  Cross  of 

Georgia/ Adnta,  P.O.  Box  444a  Atlanta. 

Georgia  30302 
Medicare  Coordinator,  Hawaii  Medical 
.    ServiaeASMtdalkMi.P.aBoxa8a 

HoM>lalH.  Hawaii  98808 
Medicare  Cooidinatar,  Bhie  Cross  of  Idaho, 

Inc  P.O.  Box  74aa  Boise.  Idaho  83707 
Medicare  CoanUoator.  Health  Care  Service 

Caip^  238  Nortii  lifldngan  Avenue, 

Chicago,  ViBois  80801 
Medicare  Coordinator,  Mntal  Hospital 

.  lac  120  West  Market  Street 


Medicare  Coardinator.  Blue  Cross  of  Iowa. 

Roan  Buildii^  636  Oant  Avenue,  Station 

2a  Das  Moiaes.  Iowa  S0307 
Medicare  Coordinator;  Bhie  Crass  of  Western 

Iowa  and  S.  Dak(rta.  Third  and  Pierce 

Street  Sioux  Qty,  Iowa  51102 


Medicare  AdnmdstretCT.  Kainas  Hospital 
Service  Aaaodatioa  fate  P.O.  Box  239, 
Topeka,  Kansas  68801 
Medicare  CoonBnator.  Bh»  Cross  and  Blue 
Shield  of  Kentndiy,  Inc  9801  Lirm 

Stafion  Road.  LmdsriOe,  Kentucky  «)223 
Medicare  Coodbiator,  Lonisiaju  Health 

Service  and  Indemnity  Company,  2718A 

Wooddale  Blvd.,  Baton  Rooge,  Louidana 

70805 
Medicare  Coordinator,  Associated  Hospital 

Service  of  Mains,  110  Free  Street 

Portiand.  Maine  04101 
Medicare  Coordinator.  Maryland  Blue  Cross, 

lac  700  East  Joppa  Road.  BaltimcHa, 

Maryland  21204 
Medicare  Coordinator.  Part  A  Blue  Cross  of 

Mass..  Inc  100  Saauner  Street  Boston, 

Massachusetts  02108 
Medicare  Coordinator,  Blue  Cross  of 

Midiigaa  800  Lafayette  East  Detroit 

XOchigaa  48226 
Medicare  Coordinator,  Blue  Cross  of 

Minnesots.  353S  Blue  Cross  Road,  St, 

Paul.  MinnesoU  55765 
Medicare  Coordinator.  Blue  Cross  of  Miss., 

P.a  Box  1043,  jadcson.  Missiasqipi  30205 
Medicare  Coordinator.  Blue  Cross  Hospital 

Service  of  Missouri.  4444  Forest  Park 

Boulevard,  St  Louis,  Missouri  63108 
Medicare  Coordinator.  Blue  Cross  of 

Montana,  P.O.  Box  5017,  Great  Falls, 

Montana  59403 
Medicare  Coordinator,  Mutual  of  Omaha  Ins. 

Co.,  Box  458  Downtown  Station,  Omaha. 

Nebraska  66101 
Medicare  Coordinator,  Blue  Cross  of 

Nebraska,  P.O.  Box  324a  Main  Post 

Office  Station.  Omaha.  Ndnaska  68103 
Medicare  Coordinator,  New  Hampshire 

Vermont  Health  Service.  2  Pillsbury 

Street  Concord.  New  Hampshire  03306 
Medicare  Coordinatar,  Hospital  Service  Plan 

of  New  Jersey.  33  Washington  Street 

Newark.  New  Jersey  07102 
Medicare  Coordinator,  Pradential  Ins.  Co.  of 

America,  Drawer  471 1  MiUvelle,  New 

Jersey  08332 
Medicare  Coordimtor,  New  Mexico  Blue 

Cross  Inc  12600  Indiana  School  Rd. 

N£..  Alboquerque.  New  Mexico  87112 
Medicare  Coordinator,  B/C-^/S  of  New 

York.  822  Third  Avenue.  New  York,  New 

York  10017 
Medicare  Coordinator,  North  Caroline  B/C- 

B/S,  P.O.  Box  2291,  Dnrham.  Nordi 

Canliim  27702 
Medicare  Coordiaatar,  Kne  Cross  of  North 

Dakota.  4S10 13lh  Avenne.  S.W..  Fargo. 

North  Dakota  S8121 
Medicare  Coordinator,  B/C  of  N.W.  Ohio. 

P.O.  Box  94a  Toleda  Ohio  43601 
Medicare  Coonhnator.  B/C  of  N.E.  Ohio.  2066 

Bast  Ninth  Street  Cleveland.  Ohio  44115 
Medicare  Coordinatar,  Hospital  Care 

Corporation.  1851  Wilham  Howard  Taft 

Road.  Ondnnatt  CNno  45208 
Medicare  CoordiiMtar,  NatiOBwide  Motnal 

Insaraaee  Co,  P.O.  Box  162a  Cohmbos, 

Ohio  43216 
Medicare  Coordinator.  B/C  of  Central  Ofaia 

P.O.  Box  1652a  Columbus,  Ohio  43216 
Medicare  Coordiaator.  Bhw  Cross  of 
Oklahoma.  121S  Soudi  Boulder,  Tulsa. 
Oklahoma  74119 


Medicare  CoonSaator.  Northwest  Hospital 
Servics,  P.O.  Box  1271.  Rortiand,  Oregon 
97201 
Medicare  Coordinator,  Hue  Cross  of  Greater 

Philadeliriiia,  1333  Chestnut  Street 

Philade^dria,  PBUusylvaala  19107 
Medicare  Coonfinator.  Bhie  Cross  of  Western 

Pennsylvania.  One  Smithfield  Street, 

Pittsburgh,  Penns^vanla  15222 
Me<Bc8ra  Coordinator.  B/C  of  N£. 

tamsylvaaia.  70  Nwdi  Main  Street 

WOkM-Bam.  Petm^lvania  18711 
Medicare  Coor&iator,  Hosidtal  Service  Plan 

of  Leh^  VaDey.  1221  Hamiltoo  Street 

Allentown.  Pennsylvania  18102 
Medicare  Coordinator.  Capital  Blue  Cross. 

100  Pine  Street  Harrisburg,  Pemuylvania 

17101 
Cooperative  de  Seguros  de  Vilda  de  Puerto 

Rico,  Gl>.a  Box  342a  San  Juan.  Puerto 

Rico  00838 
Blue  Cross  of  Rhode  Island,  444  Westminster 

Mail  Providence,  Rhode  Island  02901 
Medicare  CoorAnator,  Blue  Cross  of  S.C 

Columbia.  Soatii  Carolina  28219 
Medicare  Coordinator,  Blue  Cross  of 

Tennessee,  Blue  Cross  Bldg., 

Chsttanooga.  Tennessee  37402 
Medicare  Coordinator.  Group  Hospital 

Service,  Inc  P.O.  Box  2214a  DaDas. 

Texas  75222 
Medicare  Coordinator.  B/C  of  Utah,  PX).  Box 

3027a  Medicare  A  Salt  Lake  Qty,  Utah 

84130 
Medicare  Coordinator,  B/C  of  S.W.  Virginia, 

P.O.  Box  13047, 3059  Electric  Rd.. 

Roanoke.  Virginia  24045 
Medicare  Coordinator,  Bine  Cross  of  Virginia, 

P.O.  Box  27401.  Richmond.  Virginia  23261 
Ktedicare  Coordinator,  B/C  of  Washington/ 

Alaska.  Inc  15700  Dayton  Avenue. 

North.  P.a  Box  327.  Seattle,  Washington 

80111 
Medicare  Coordinator,  Paikersbuig  Hoap. 

Serv.,  Inc  P.O.  Box  194a  Paikenburg. 

West  Vir^a  26101 
Medicare  Coordinator.  Blue  Cross  Hospital 

Service  lac.  P.O.  Box  1353.  City  Center 

West  Charieston.  West  Virginia  25325 
Medicare  Coordinator.  Blue  Cross  of 

Northern  West  VLrginia  Inc  20th  and 

Chaplin  Streets,  Wheeling.  West  Virginia 

28003 
Medicare  Coordiiutor.  BUie  Cross/Blue 

ShieU  United  of  Wisoonsia  Milwaidcee. 

Wisconsin  53201 
Medk»re  Coordinator.  Blue  Cross/Blue 

^eld  of  Wyoaiii«.  P.O.  Box  226a 

Cheyeime,  Wyoaiing  8200 
Health  Care  Finannim  Administration. 

Bureau  of  Program  Operations,  Office  of 

Prepaid  Operations  SUfL  6325  Security 

Boulevard.  Baltimore,  Maryland  21207 
Raihoad  Retirement  Board.  844  Rush  Street 

Chicago.  Illinois  60611 

Medicare  Carriers 

Medicare  Coordinator.  Blue  Cross  aiul  Blue 
Shield  of  Alabama,  450  Riverchase 
Parkway  East  Birmingham,  Alabama 
35298 

Vice  n«sideat  far  Medicare  and  Medical 
Servioea.  Arkansas  Bhie  Cross  and  Blue 
Shield,  ln&,  601  Gaines  Street  LitUe 
Rock.  Arkansas  72203 
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Medicare  Coordinator.  California  Physicians 

Service,  (d/b/a  Blue  ^eld  of 

California),  P.O.  Box  7013.  No.  2 

Northpoint,  San  Francisco,  California 

94120 
Medicare  Coordinator,  Transamerica 

Occidental  Life  Insurance  Company,  P.O. 

Box  54905  Terminal  Annex,  Los  Angeles, 

California  90054 
Assistant  Vice  President,  Rocky  Mountain 

Hospital  and  Medical  Service,  (d/b/a 

Blue  Cross  and  Blue  Shield  of  Colorado), 

700  Broadway,  Denver,  Colorado  80273 
Medicare  Administrator.  Travelers  Inc.  Co.. 

One  Tower  Square,  Hartford, 

Connecticut  06183 
Medicare  Administrator,  Aetna  Life  & 

Casualty,  151  Farmington  Avenue, 

Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Florida,  Inc..  P.O.  Box  1798, 

Jacksonville,  Florida  32231 
Health  Care  Service  Corporation,  233  North 

Michigan  Avenue,  Chicago.  Illinois  60601 
Associated  Insurance  Companies,  Inc.,  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

8320  Craig  Street.  Suite  100,  Indianapolis, 

Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 

Iowa,  Ruan  Building,  636  Crand  Avenue, 

Station  28.  Des  Moines,  Iowa  50309 
Medicare  Assistant,  Blue  Cross  and  Blue 

Shield  of  Kansas.  Inc..  P.O.  Box  239. 

Topeka,  Kansas  66601 
Blue  Cross  and  Blue  Shield  of  Kentucky.  Ina, 

100  East  Vine  Street,  6ih  Floor, 

Lexington,  Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Maryland.  Inc.,  700  E  Joppa 

Road,  Baltimore,  Maryland  21204 
Medicare  Coordinator,  Part  B.  Blue  Shield  of 

Massachusetts,  Inc.,  100  Summer  Street 

Boston,  Massachusetts  02110 
Assistant  Vice  President  Government  Affairs 

Department,  Blue  Cross  and  Blue  Shield 

of  Michigan.  600  Lafayette  East.  Detroit, 

Michigan  48226 
Blue  Cross  and  Blue  Shield  of  Miimesota. 

P.O.  Box  64357. 3535  Blue  Cross  Road,  St. 

Paul.  Miimesota  55164 
Vice  President  Government  Programs.  Blue 

Cross  and  Blue  Shield  of  Kansas  City, 

P.O.  Bbx  160.  Kansas  City,  Missouri 

64141 
Director.  Medicare  Administration,  General 

American  Life  Insurance  Co..  P.O.  Box 

505.  SL  Louis.  Missouri  63186 
Blue  Cross  and  Blue  Shield  of  Montana,  Inc., 

P.O.  Box  4309. 404  Fuller  Avenue. 

Helena.  Montana  59601 
Medicare  Coordinator,  Prudential  Insurance 

Co.  of  America,  Tri-City  Office  Drawer 

471,  Millville,  New  Jersey  08332 
Director  of  Medicare  Part  B,  Blue  Shield  of 

Western  New  York.  Inc.,  298  Main  Street, 

Buffalo,  New  York  14202 
Medicare  Coordinator,  Group  Health 

Insurance,  Inc.,  330  West  42nd  Street 

New  York,  New  York  10036 
Medicare  Coordinator,  Empire  Blue  Cross 

and  Blue  Shield,  622  lliird  Avenue,  New 

York,  New  York  10017 
Medicare  Coordinator.  EQUICOR,  Inc.,  1285 

Avenue  of  the  Americas,  New  York.  New 

Yorii  10019 


Medicare  Coordinator.  Blue  Cross  and  Blue 
Shield  of  North  Dakota.  4510 13th 
Avenue,  S.W.,  Fargo,  North  Dakota  58121 

Medicare  System  and  Processing  Division, 
Nationwide  Mutual  Insurance  Company. 
P.O.  Box  16788,  Columbus.  Ohio  43216 

Medicare  Coordinator,  Pennsylvania  Blue 
Shield,  P.O.  Box  65,  Camp  HilL 
-  Pennsylvania  17011 

Chief,  Internal  Operations,  Sequros  de 

Servicio  de  Salud  de  Puerto  Rico  00936- 
3628 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Rhode  Island,  444  Westminster 
Mall,  Providence,  Rhode  Island  02901 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  South  Carolina,  Fontaine 
Business  Center,  300  Arbor  Lake  Drive, 
Suite  1300,  Columbia.  South  Carolina 
29223 

Blue  Cross  and  Blue  Shield  of  Texas,  Inc.,  901 
South  Central  Expressway.  P.O.  Box 
833815.  Richardson.  Texas  75083-3815 

Manager.  Part  B,  Blue  Cross  and  Blue  Shield 
of  Utah,  P.O.  Box  30270,  2455  Parley's 
Way,  Salt  Lake  City,  Utah  84130 

Assistant  Administrator,  Washington 
Physicians  Service,  4th  and  Battery 
Building,  2401 4th  Avenue,  6th  Floor, 
Seattle,  Washington  98121 

Director,  Medicare  Claims  Department 

Wisconsin  Physicians'  Service  Insurance, 
Corp..  1717  West  Broadway.  Monona. 
Wisconsin  53713 

[FR  Doc.  90-21236  Filed  9-11-90;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Priority  for 
Cooperative  Agreements  for  Area 
Health  Education  Center  Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  are  now  being  accepted  for 
fiscal  year  1991  Cooperative  Agreements 
for  the  Area  Health  Education  Centers 
(AHEC)  Program  under  the  authority  of 
section  781(a)(1)  of  the  Public  Health 
Service  Act  as  amended  by  Public  Law 
100-607.  Comments  are  invited  on  the 
proposed  funding  priority  stated  below. 

"The  Administration's  budget  request 
for  FY  1991  does  not  include  funding  for 
this  program.  Applicants  should  be 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the  program 
as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  781(a)(1)  authorizes  Federal 
assistance  to  scliools  of  medicine  and 


osteopathic  medicine  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  for  the 
plaiming,  development  and  operation  of 
area  health  education  center  programs. 
Except  as  modified  by  the  following 
paragraph,  to  be  eligible  to  receive 
support  for  an  Area  Health  Education 
Center  cooperative  agreement  the 
applicant  must  be  a  public  or  nonprofit 
private  accredited  school  of  medicine  or 
osteopathic  medicine  or  consortium  of 
such  schools,  or  the  parent  institution  on 
behalf  of  such  school(s).  New 
applications  submitted  under  this 
authority  will  be  accepted  from 
medicine  or  osteopathic  schools  for  the 
purpose  of  planning,  developing  and 
operating  new  area  health  education 
center  programs.  Applicants  may 
request  up  to  three  years  of  support  with 
the  expectation  that  AHEC's  plaimed 
and  developed  in  years  one  and  two 
would  be  operational  no  later  than  the 
third  year. 

The  Health  Professions 
Reauthorization  Act  of  1988  (Title  VI  of 
Pub.  L 100-607)  amended  the  authority 
for  the  Area  Health  Education  Centers 
program  by: 

1.  Providing  for  a  waiver,  under 
specified  circumstances,  of  the  provision 
now  contained  in  section  781(a)(2)(C) 
prohibiting  an  AHEC  from  being  a 
school  of  medicine,  the  parent 
institution  of  such  a  school,  or  a  branch 
campus  or  other  subunit  of  a  school  of 
medicine  or  osteopathic  medicine  or  its 
parent  institution,  or  a  consortium  of 
such  entities.  The  waiver  of  this 
provision  applies  to  an  AHEC  having,  at 
the  time  of  initial  application  for 
support,  an  operating  program  supported 
by  appropriations  of  a  State  legislature 
as  well  as  local  resources; 

2.  Reducing  the  minimum  number  of 
individuals  enrolled  in  first-year 
positions  in  a  rotating  osteopathic 
internship  or  a  medical  residency 
training  program  in  family  medicine, 
general  internal  medicine,  or  general 
pediatrics  from  six  individuals  to  four; 
and 

3.  Revising  the  requirement  that  each 
AHEC  shall  "conduct  interdisciplinary 
training  and  practice  involving 
physicians  and  other  health  personnel 
including,  where  practicable,  physician 
assistants  and  nurse  practitioners"  to 
add  "and  nurse  midwives." 

To  receive  support,  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  part  57,  subpart 
MM. 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration  has  substantial 


programmatic  involvement  in  the 
plaiming,  development  and 
administration  of  the  AHEC  projects  by: 

1.  Reviev\ring  and  approving  plans 
upon  which  continuation  of  the 
cooperative  a^^ement  is  contingent  in 
order  to  permit  appropriate  direction 
and  redirection  of  activities; 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic  schools, 
other  health  professions  schools  and 
community-based  centers; 

3.  Peirticipating  vsrith  project  staff  in 
the  development  of  funding  projections; 

4.  Developing,  with  project  staff, 
individual  project  data  collection 
systems  and  procedures;  and 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Section  781(e)(2)  of  the  Act  requires 
that  not  more  than  75  percent  of  total 
operating  funds  of  a  program  in  any  year 
shall  be  provided  by  the  Secretary. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  ^e  foUovmg  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in  42 
CFR  57.3804; 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project;  and 

3.  The  extent  of  the  need  of  the  area  to 
be  served  by  the  AHEC's. 

In  addition  certain  preferential 
actions  may  apply  in  the  implementation 
of  this  grant  program.  These  categories 
of  actions  are  defined  below: 

Funding  Preferences 

Funding  of  a  specific  category  or 
group  of  approved  applications  ahead  of 
other  categories  or  groups  of 
applications,  such  as  competing 
continuations  ahead  of  new  projects. 

Funding  Priorities 

Favorable  adjustment  of  review 
scores  when  appUcations  meet  specified 
objective  criteria. 

Special  Consideration 

Enhancement  of  priority  scores  by 
merit  reviewers  based  on  extent  to 
which  applicants  address  special  areas 
of  concern. 

The  following  funding  preference,  and 
funding  priorities  and  special 
consideration  were  established  in  FY 
1989  after  public  comment  and  are  being 
extended  in  FY  1991. 

Funding  Preference  for  Fiscal  Year  1991 

In  making  awards  for  Fiscal  Year 
1991.  a  fimding  preference  will  be  given 
to  competing  continuation  applications. 


Funding  Priorities  for  Fiscal  Year  1991 

Additionally,  funding  priorities  will  be 
given  to  the  following: 

1.  Applications  proposing  centers  in 
which  substantial  training  experience  is 
in  a  PHS  Act  section  332  Health 
Manpower  Shortage  Area  and/or  a  PHS 
Act  section  329  Migrant  Health  Center, 
PHS  Act  section  330  Community  Health 
Center  or  State  designated  clinic/center 
serving  an  underserved  population. 

2.  Apphcations  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  those  wi^  HIV 
infection-related  diseases. 

3.  Applications  demonstrating  a 
commitment  to  geriatrics  throu^ 
development  of  innovative  educational 
ways  to  provide  improved  and  more 
effective  are  for  the  elderly. 

4.  Applications  which  are  iimovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities:  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

Special  Consideration  for  Fiscal  Year 
1991 

A  special  consideration  will  be  given 
to  applications  proposing  centers  that 
will  serve  Health  Manirawer  Shortage 
Areas  with  a  greater  proportion  of 
disadvantaged  American  Indian/ 
Alaskan  Natives.  Asian/Pacific 
Islanders,  Blacks,  and/or  Hispanics  than 
exists  in  the  general  population  in  the 
United  States. 

Proposed  Additional  Funding  Priority  for 
Fiscal  Year  1991 

A  funding  priority  will  be  given  to 
applications  demonstrating  a 
commitment  to  reducing  infant  mortahty 
through  the  development  of  iimovative 
educational  ways  to  provide  improved 
and  more  effective  maternal  and  child 
health  care:  for  example,  the 
development  and  implementation  of 
undergraduate,  graduate  and/or 
continuing  education  curricula/courses 
to  enhance  the  delivery  of  maternal  and 
child  health  care  to  low-income 
populations;  or  the  provision  of  clinical 
training  experiences  to  undergraduate 
students,  graduate  students  or  residents 
in  areas  where  the  infant  mortahty  rate 
is  higher  than  the  State  or  national 
average.  This  is  based  on  data  in  the 
September  26, 1989  issuance  of  Advance 
Report  of  Final  Mortality  Statistics 
published  in  the  Monthly  Vital 
Statistics.  Vol.  38,  No.  5  Supplement. 

In  the  Seventh  Report  to  the  President 
and  Congress  on  the  Status  of  Health 
Personnel  in  the  United  States  (DHHS. 


1990),  it  is  reported  that  the  infant 
mortality  rate  of  the  United  States 
ranked  fifteenth  among  major  Western 
Nations  of  the  world  in  the  inid-1980s 
and  now  ranks  twenty-first  Reduction 
of  the  infant  mortality  rate  from  10 
deaths  per  1.000  live  births  to  9  deaths 
per  1,000  live  births  is  a  goal  of  the  U.S. 
Public  Health  Service,  as  stated  in  The 
1990  Health  Objectives  for  the  Nation 
(DHHS,  1986). 

Numerous  socioeconomic  factors 
contribute  to  a  high  infant  mortahty 
rate,  and  a  range  of  approaches  are 
necessary  to  reduce  infant  mortaUty.  An 
educational  intervention  such  as  the 
funding  priority  proposed  is  viewed  as 
one  of  several  strategies  for  targeting 
resources  in  an  effort  to  prevent  infant 
deaths. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
fiscal  year  1991  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  October  12, 1990  will  be 
considered  before  the  final  funding 
priority  is  estabUshed.  No  funds  will  be 
allocated  or  final  selections  made  until  a 
final  notice  is  published  stating  whether 
the  final  funding  priority  will  be  appUed. 

Written  comments  should  be 
addressed  to: 
Director,  Division  of  Medicine,  Bureau 

of  Health  Professions,  Health 

Resources  and  Services 

Administration,  Parklawn  Building, 

room  4C-25,  5600  Fishers  Lane. 

Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Requests  for  appUcation  materials  and 
questions  regarding  grants  policy  should 
be  directed  to: 
Grants  Management  Officer  (U76), 

Bureau  of  Health  Professions,  Health 

Resources  and  Services 

Administration,  5600  Fishers  Lane, 

room  8C-26.  Rockville.  Maryland 

20857,  Telephone:  (301)  443-6857. 

Completed  apphcation  materials 
should  be  returned  to  the  Grants 
Management  Officer  at  the  above 
address. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine,  Multidisciplinary 

Centers  and  Programs  Branch,  Bureau 

of  Health  Professions,  Health 
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Resources  and  Services 
Administration,  5600  Fishers  Lane, 
room  4C-06,  Rockville,  Maryland 
20657,  Teleiriione:  (301)  443-6617. 
The  standard  apidication  form  PHS 
6025-1 HRSA  Competing  Ttaining  (kant 
Application.  General  Instmctions  and 
supplement  for  this  program  have  been 
approved  by  Ae  Office  of  Management 
and  Budget  under  the  Paperworic 
Reduction  Act  The  OMB  clearance 
number  is  0015-006a 

The  application  deadline  date  is 
Novnnber  9, 1990.  Applications  will  be 
considered  as  meeting  the  deadline  if 
diey  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmariced  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lien  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  returned  to  the 
applicant 

This  program  is  listed  at  13  J24  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Apphcations  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  August  23,  i9B0. 
lofaniLKdM. 
Acting  Administrator. 
[FR  Doc.  90-21290  Filed  »-ll-eO;  8:45  am] 
kC00C41l 


Advisory  CouncM,  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  September  1990; 

Name:  Subcommittee  on  Medical 
Education  Programs  and  Financing  of 
the  Council  on  Graduate  Medical 
Education. 

Timef:  September  28, 1990, 8:30  a.m. 

Place:  Conference  Room  G,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  The  subcommittee  identifies 
the  issues  and  problems  in  current 
methods  of  financing  and  support 
Assesses  the  implications  of 
alternative  financing  policies  on 
medical  edocation  programs,  service 


deliveiy,  cost  containment  physician 
supply  &  distribution,  and  shortages 
and  excesses  of  physicians. 
Analyzes  existing  information  and 
data  on  current  and  alternative  medical 
educaticm  programs  of  hospitals,  schools 
of  medicine  and  osteopathy,  and 
accrediting  bodies;  federal  policies 
regarding  medical  education  programs; 
and  their  impact  on  the  supply  and 
distribution  of  physicians. 
Agenda:  (1)  The  ^bcommittee  will 
focus  on  predoctoral  training  in  the 
ambulatory  setting.  Presentations  will 
discuss  characteristics  of  quality 
programs  and  focus  on  model 
programs  firom  family  medicine, 
general  pediatrics,  and  general 
internal  medicine.  Presenters  will  also 
talk  about  effective  faculty 
development  of  clinical  teachers  in 
ambulatory  settings. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Dona  Harris,  Ph  J}., 
Scholar-in-Residence,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
room  4C-25.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  44^-6328. 

Name:  Subcommittee  on  Physician 
Manpower  of  the  Council  on  Graduate 
Medical  Education. 
Time:  September  28, 1990, 9  a.m.-5  p.m. 
Place:  Chesapeake  Room,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
Open  for  entire  meeting. 
Purpose:  The  subcommittee  reviews  and 
analyzes  currently  applicable  studies 
of  under  and  oversupply  of  physician 
manpower  giving  special  attention  to 
number  and  distribution  of  specialists, 
primary  care  physicians  and  resident 
It  also  is  concerned  with  studies  and 
recommendations  regarding  the 
number  of  undergraduate  medical 
students  as  well  as  the  need  for 
improving  physician  manpower  data. 
Agenda:  Briefing  of  contractor  activities 
on  project  to  reexamine  the  adequacy 
of  physician  personnel  supply  made  in 
1980  by  GMENAC  for  six  physician 
specialities.  Review  of  activities  for 
Second  COGME  Report  In  addition, 
the  Subcommittee  will  hold  a  series  of 
presentations  by  HRSA  senior  staff  on 
policy  initiatives  concerning  the 
geographic  distribution  of  physicians. 
Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Jerald  M.  Katzoff, 
Subcommittee  Principal  Staff  Liaison, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-18,  Parklawn 
Building,  5600  Fishers  Lane,  RockviUe, 
Maryland  20657,  Telephone  (301)  443- 
6326. 


Name:  Subcommittee  on  Minority 
Representation  in  Medicine  of  the 
Council  on  Graduate  Medical 
Education. 

7!une.-  September  28, 1990, 0  p.m.-10  p.m. 

Place:  Days  Inn,  Georgetown,  Rooms  1 
and  2,  Rockville,  Maryland  20852. 

Open  for  entire  meeting. 

Purpose:  To  review  and  discuss  final 
draft  of  the  section  on  the 
underrepresentation  of  minorities  in 
medicine  of  the  COGME  ^>ecial 
Report 

Agenda:  To  provide  a  fonun  for 
reviewing  and  discussing  the 
materials  and  information  presented 
at  the  August  15  Subcommittee  on 
minorities  participation  in  medical 
education  and  to  identify  specific  data 
needs  and  issues  relative  to 
conclusions  and  future 
recommendations. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Ronald  L  Craig, 
Subcommittee  Principal  Staff  liaison. 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-18,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20657,  Telephone  (301)  443- 
6326. 

Name:  Council  on  Graduate  Medical 
Eduation. 

Time:  September  27, 1990, 8:30  a.m.-5 
p.m. 

Place:  Conference  Room  G,  Paiklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857, 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary 
and  to  the  Committees  on  Labor  and 
Human  Resources,  and  Finance  of  the 
Senate  and  the  Committees  on  Energy 
and  Commerce  and  Ways  and  Means 
of  the  House  of  Representatives,  with 
respect  to  (A)  the  supply  and 
distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical 
and  surgical  specialties  and 
subspecialties;  (C)  issues  relating  to 
foreign  medical  graduates;  (D) 
appropriate  Federal  policies  regarding 
(A).  (B),  and  (C)  above;  (E) 
appropriate  efforts  to  be  carried  out 
by  medical  and  osteopathic  schools, 
public  and  private  hospitals  and 
accrediting  bodies  regarding  matters 
in  (A),  (B),  and  (C)  above;  (F) 
deficiencies  in  the  needs  for 
improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of. 
and  training  programs  for  physicians 
in  the  United  States. 

Agenda:  The  Council  will  receive 
legislative  updates  from  Health 


Resources  and  Service 
Administration,  Health  Care 
Financing  Administration,  and  the 
Department  of  Veterans'  Affairs,  and 
will  receive  reports  from  the 
subcommittee  meetings  of  the  day 
before.  A  plenary  discussion  will  take 
place  on  the  results  of  a  contract  to 
make  needs-based  estimates 
requirements  for  six  physicians  in 
specialities. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Marilyn  H.  Gaston,  M.D., 
Executive  Secretary,  Council  on 
Graduate  Mecbcal  Education,  Health 
Resources  and  Services  Administration, 
room  4C-25,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  Maryland  20857, 
Telephone  (301)  443-6190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  6, 1990. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  90-21375  Filed  9-11-00;  8:45  am] 
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National  institutes  of  HeaKli 

Recombinant  DNA  Research:  Actions 
Under  the  Guidelines 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTKM:  Notice  of  Actions  Under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 


summary:  This  notice  sets  forth  four 
actions  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7. 1988,  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
EFFECnvE  date:  September  12. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel  Director. 
Office  of  Recombinant  DNA  Activities. 
Office  of  Science  Policy  and  Legislation, 
National  Institutes  of  Health,  Building 
31,  Room  4B11,  Bethesda,  Maryland 
20892,  (301)  496-983& 
SUPPLEMENTARY  INFORMATION:  Today 

four  actions  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  four  actions  were  published  for 
comment  in  the  Federal  Register  of 
February  27. 1990  (55  FR  6054),  and  June 
27, 1990  (55  FR  26348),  and  reviewed  and 
recommended  for  approval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meeting  on  March  30, 1990, 
and  July  31, 1990. 


L  Background  Infotmation  and 
Decisions  on  Action  Under  die  "NIH 
Giddelines". 

A.  Amendment  of  Appendix  D-XUIof 
the  "NIH  Guidelines" 

In  a  memorandum  dated  February  6. 
1990,  Drs.  W.  French  Anderson.  R. 
Michael  Blaese,  and  Steven  A. 
Rosenberg  of  the  National  Institutes  of 
Health  requested  that  the  patient 
number  limitation  be  removed  from  the 
human  gene  transfer  protocol  which 
involves  the  transfer  of  the  gene  for 
neomycin  resistance  into  tumor 
infiltrating  lymphocytes.  The  current 
protocol  is  approved  for  10  patients.  No 
changes  in  the  protocol  itself  are 
requested;  it  would  continue  as 
previously  approved. 

This  request  was  published  for 
comment  in  the  Federal  Register  of 
February  27, 1990  (55  FR  6954). 

The  initial  approval  of  Appendix  D- 
Xm  (54  FR  10510)  was  based  on  the 
following  four  stipulations: 

1.  There  will  be  no  more  than  10  patients  in 
the  initial  trial; 

2.  The  patients  selected  will  have  a  life 
expectancy  of  about  90  days; 

3.  The  patients  give  fully  informed  consent 
to  participate  in  the  trial;  and 

4.  The  investigators  will  provide  additional 
data  before  expanding  the  trial  by  adding 
patients  or  by  inserting  a  gene  for  thera[>eutic 
purposes. 

At  a  meeting  on  March  30, 1990,  the 
Hiunan  Gene  Therapy  Subcommittee  (a 
subcommittee  of  the  Recombinant  DNA 
Advisory  Committee)  considered  the 
request  to  remove  the  limit  on  the 
number  of  patients  The  investigators 
presented  an  interim  report  on  the  first 
six  patients  who  were  studied.  The 
subcommittee  unanimously  approved 
the  request  to  remove  the  patient 
number  Umitation  on  the  protocol 
described  in  appendix  D-Xm  and 
recommended  approval  to  the 
Recombinant  DNA  Advisory  Committee. 

The  Recombinant  DNA  Advisory 
Committee  considered  this  amendment 
at  the  March  30. 1990.  meeting.  Again, 
the  investigators  presented  an  interim 
report  on  the  first  six  patients  who  were 
studied.  By  a  vote  of  20  in  favor.  0 
opposed,  and  no  abstentions,  the 
committee  approved  the  motion  to 
accept  the  recommendation  of  the 
subconunittee 

Theretore.  tbe  supulations  imposed  on 
appendix  D-XIII  will  read: 

1.  There  wdJ  b«  no  limitation  on  the 
number  of  patients  in  the  continuing  tnaL 

2.  The  patients  selected  twill  have  a  Ufe 
expectancy  of  about  90  days: 

3.  The  patients  give  fully  mformed  consent 
to  participate  in  the  trial:  and 


4.  The  investigators  will  {novide  additional 
data  before  inserting  a  gene  for  therapeutic 
purposes. 

I  accept  this  recommendation,  and 
appendix  D-Xm  of  the  NIH  Guidelines 
is  amended  accordingly. 

B.  Addition  of  Appendix  D-XVto  the 
"NIH  Guidelines" 

In  a  memorandum  dated  February  12. 
1990,  Drs.  R.  Michael  Blaese  and  W. 
French  Anderson  of  the  National 
Institutes  of  Health  indicated  their 
intention  to  submit  a  human  gene 
therapy  clinical  protocol  to  the  Human 
Gene  Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is  'Treatment  of  Severe 
Combined  Immunodeficiency  Disease 
(SQD)  Due  to  Adenosine  Deaminase 
(ADA)  Deficiency  with  Autologous 
Lymphocytes  Transduced  with  a  Human 
ADA  Gene." 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
February  27, 1990  (55  FR  6954). 

The  Human  Gene  Therapy 
Subcommittee  considered  the  request  at 
its  meeting  of  March  30, 1990.  After 
extensive  discussion,  the  subcommittee 
deferred  approval  of  this  protocol 
pending  formulation  of  a  response  fiom 
the  investigators  to  certain  terms  of  the 
Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  into  the  Genome 
of  Human  Subjects.  Further,  primary 
and  secondary  reviewers  were  asked  to 
prepare  written  critiques  of  the  protocol 
and  supply  the  same  to  the 
subconunittee  and  to  the  investigators. 

This  request  was  published  for 
comment  in  the  Federal  Register  on  May 
7, 1990  (55  FR  18966). 

During  the  meeting  on  June  1, 1990,  the 
Human  Gene  Therapy  Subcommittee 
continued  discussion  of  the  clinical 
protocol.  They  recommended 
provisional  approval  with  the  following 
points  to  be  definitively  addressed  at 
the  next  subcommittee  meeting  on  Jidy 
30. 1990.  They  are: 

1.  That  the  consent  form  be  revised  and  be 
reviewed  and  accepted  by  the  Recombinant 
DNA  Advisory  Committee  at  its  next 
meeting: 

2.  That  a  stronger  warning  with  regard  to 
the  potential  for  malignancy  be  inserted  into 
the  consent  form: 

3  That  a  stop  cntenon  of  two  therapy- 
related  deaths  he  inserted: 

4.  Thdi  intrapenioneai  infusions  not  be 
utilized  without  further  approval  by  this 
coRunittee: 

5.  That  proceeding  to  part  2B  of  this 
protocol  would  require  approval  by  the 
Institutional  Biosafety  Committee  and  the 
Institutional  Review  Board. 
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6.  Tlw  full  data  {con  tha  Milan  axperineiiU 
and  any  related  daU  be  provided  for  review 
by  a  subcommittee  of  this  committee  prior  to 
a  meeting  of  the  Recombinant  DNA  Advisory 
Committee  and  that  a  formal  review  of  those 
data  be  bnm^t  to  the  Recombinant  DNA 
Advisory  Committee  when  this  protocol 
comes  up  for  approval 

7.  That  a  final  version  of  the  induaion/ 
exclusion  criteria  reflect  the  parameters  that 
woe  addressed  in  the  subcommittee 
discussion,  including  the  age  and  length  of 
time  on  PEG-ADA:  and 

a  That  a  specific  protocol  be  provided  for 
the  follow-up  evaluation  of  the 
immunological  and  clinical  status. 

This  request  was  published  for 
comment  in  the  Federal  Register  of  June 
27. 1900  (55  FR  26348). 

During  ttie  meeting  on  July  30. 1990. 
the  Human  Gene  Therapy  Subcommittee 
discussed  the  eight  points  that  were 
enumerated  at  the  meeting  of  June  1, 
199a  The  responses  to  these  points  and 
the  modifications  in  the  protocol  were 
deemed  to.be  satisfactory.  Accordingly, 
the  subcommittee  recommended  to  the 
Recombinant  DNA  Advisory  Committee 
approval  of  the  protocol  in  its  current 
form. 

Daring  the  meeting  on  July  31. 1990, 
the  Recombinant  DNA  Advisory 
Committee  met  to  review  the  protocol 
and  recommendations  firom  the 
subcommittee.  Following  lengthy 
discussion,  the  Recombinant  DNA 
Advisory  Committee  by  a  vote  of  16  in 
favor,  1  opposed,  and  no  abstentions, 
approved  the  protocol  with  the  following 
section  to  be  added  to  appendix  D: 

Appendix  D-XV 

Drs.  R.  Michael  Btaese  and  W.  French 
Aadersoo  of  the  National  Institutes  of  Health, 
Bethesda.  Maryland,  can  conduct 
experiments  in  which  a  gene  coding  for 
adenosine  A»awii»n»M'  (ADA)  will  be  inserted 
into  T  lymphocytes  of  patients  with  severe 
combined  immunodeficiency  disease,  using  a 
retroviral  vector,  LNLB.  Following  the 
insertion  of  the  gene,  the  T  lymphocytes  wiD 
be  reinfused  into  the  patients.  The  patients 
wiU  then  be  followed  for  evidence  of  clinical 
improvement  in  their  disease  state,  and 
measurement  of  multiple  parameters  of 
immune  fnnctioa  by  laboratory  testing. 

Approval  is  based  on  die  following  two 
stipolatiottr 

1.  That  intraperitoneal  administration  of 
transduced  T  lymphocytes  not  be  used  before 
clearance  by  the  Chairs  of  the  Human  Gene 
Therapy  Subcommittee  and  the  Recombinant 
DNA  Advisory  Committee;  and 

2.  That  the  number  of  research  patients  be 
limited  to  10  at  this  time. 

1  accept  this  recommendation,  and 
Appea^x  D-XV  of  the  NIH  Guidelines 
will  be  added  accordingly. 


C.  Addition  of  Appendix  D-XVI<rfthe 
NIHGwdelinea 

In  a  letter  dated  June  13. 1990.  Dr. 
Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health  indicated  his 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  SubctHnmittee  and  the 
Recombinant  DNA  Advisory  Committee. 
The  title  of  this  protoc(d  is  "Gene 
Therapy  of  Patients  with  Advanced 
Cancer  using  Tumor  Infiltrating 
Lymiriiocytes  Transduced  with  the  Gene 
Coding  for  Tumor  Necrosis  Factor." 

This  request  was  published  for 
comment  in  the  Fadeni  Register  on  June 
27. 1900  (55  FR  28348). 

The  Human  Gene  Therapy 
Subcommittee  considered  the  request  at 
its  meeting  on  July  30. 1900.  After 
extensive  discussion,  the  subcommittee 
decided  that  the  three  provisions  listed 
below,  as  requested  by  the  NIH 
Institutional  Biosafety  Committee,  had 
been  adequately  addressed  by  the 
investigator.  They  are: 

1.  PerfbrmaiMX  of  primate  toxicity  studies; 

2.  Studies  using  neutralizing  antibody  to 
tumor  necrosis  factor,  and 

3.  Additional  data  from  experiments  which 
study  the  trafficking  patterns  of  tumor 
infiltrating  lymphocytes. 

The  subcommittee  then  recommended 
to  the  Recombinant  DNA  Advisory 
Committee  approval  of  the  protocol 

The  protocol  was  presented  to  the 
Recombinant  DNA  Advisory  Committee 
at  its  meeting  of  July  31, 1990. 

During  the  dehberation,  the 
Recombinant  DNA  Advisory  Committee 
considered  matters  related  to  the 
toxicity  of  tunuw  necrosis  factor  (TNF) 
in  patients,  and  the  means  by  which 
such  toxicity  would  be  treated. 

Finally,  the  protocol  was  approved  by 
a  vote  of  17  in  favor,  0  opposed,  and  no 
abstentions,  with  the  provision  that  the 
final  consent  form  lie  reviewed 
administratively  by  the  NIH  Office  for 
Protection  from  Research  Risks  and  that 
the  NIH  Institutional  Biosafety 
Committee  api»t>ve  the  final  revised 
version  of  the  protocol 

As  a  result,  the  following  section  will 
be  added  to  ^p«adix  D: 

Appendix  D-XVI 

Dr.  Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health,  Bethesda.  Maryland,  can 
conduct  experiments  on  patients  «vith 
advanced  melanoma  who  have  failed  all 
effective  therapy.  These  patients  will  be 
treated  with  escalating  doses  of  autt^ogous 
tumor  infiltrating  lymphocytes  (TIL) 
transduced  with  a  gene  coding  for  tumor 
necrosis  factor.  Escalating  numbers  of 
transduced  TIL  will  be  administered  at  three 
weekly  intervals  along  with  the 
administration  of  inteiieakin-2.  The  objective 


is  to  evaluate  the  toxicity  and  possible 
therapeutic  efficacy  of  the  adininistration  of 
tumor  infiltrating  lymphocytes  (TIL) 
transduced  writh  the  gene  coding  for  timior 
necrosis  factor  (TNF). 

I  accept  this  reccMnmendation.  and 
appendix  D-XVI  of  the  MHGoidelines 
will  be  added  accordingly. 

D.  Amendment  to  the  "Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  into  the  Genome  of 
Human  Subjects" 

During  the  meeting  of  June  1. 1990,  the 
Human  Gene  Therapy  Subcommittee 
recommended  a  pnK^ure  for 
expediting  reviews  on  approved  human  • 
gene  therapy  protocols.  The  following 
policy  was  proposed  for  discussion, 
approval,  and  addition  to  the  document 
entitled,  "Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA  into 
the  Genome  of  Human  Subjects."  The 
proposal  is  as  follows: 

A  minor  change  in  a  protocol  approved  by 
the  Human  Gene  Therapy  Subcommittee,  that 
is,  a  change  that  does  not  significantly  alter 
the  basic  design  of  a  protocol  and  that  does 
not  increase  risk  to  the  subjects,  may  l>e 
approved  by  the  Chair  of  the  Subcommittee  if 
the  change  has  also  been  approved  by  the 
relevant  Dtfi  and  by  the  Institutional 
Biosafety  Committee.  The  Chair  will  report 
on  any  such  approvals  at  the  next  regularly 
scheduled  meeting  of  the  Subcommittee. 

This  amendment  was  published  for 
comment  in  the  Federal  Register  on  June 
27. 1990  (55  FR  26348). 

TTie  Recombinant  DNA  Advisory 
Committee  considered  this  amendment 
at  its  meeting  on  July  31, 1990.  The  intent 
of  this  amendment  is  to  allow  minor 
changes  in  protocols  without  having  to 
wait  for  the  next  sdieduled  meetings  of 
the  RAC  Human  Gene  Therapy 
Subcommittee  and  the  Recombinant 
DNA  Advisory  Committee.  No  such 
provision  existed  in  the  original  Points 
to  Consider  document. 

After  discussion,  the  Recombinant 
DNA  Advisory  Committee  approved  the 
amendment  with  a  vote  of  17  in  favor,  0 
opposed,  and  no  abstentions.  The 
following  section  wiU  be  added  to  the 
"Points  to  C(»sider"  document: 

V.  Minor  Modifications 

A  minor  change  in  protocol  approved  by 
the  Human  Gene  Therapy  Subcommittee  and 
the  Recombinant  DNA  Advisory  Committee 
is  a  change  that  does  not  significantly  alter 
the  basic  design  of  a  protocol  and  that  does 
not  increase  risk  to  the  subjects.  If  the  change 
has  been  approved  by  the  relevant 
InstitatiooarReview  Board,  Institutional 
Biosafety  Committee,  and  Chair  of  the 
Human  Therapy  Subcommittee,  then  the 


Chair  of  the  Recombinant  DNA  Advisory 
Committee  may  dve  approval  It  is  expected 
that  the  Chairs  of  either  committee  will 
consult  with  one  er  more  members  of  the 
committee,  as  nooassary.  The  Chairs  will 
report  on  any  such  approvals  at  the  next 
regulariy  scfaedulsd  meetings  of  the 
respective  committees. 

I  accept  diis  lecommendation,  and 
section  V  will  be  added  to  the  "Points  to 
Consider"  doctanent 

n.  Summary  of  Actions 

A.  Amendment  of  Appendix  D-XIII  of 
the  "NlHGuideUnes" 

The  amended  version  of  Appendix  D- 
Xm  reads  as  follows: 

Approval  is  based  on  the  following  four 
stipulations: 

1.  There  will  be  no  limitation  of  the  number 
of  patients  in  the  continuing  trial. 

2.  The  patients  selected  will  have  a  life 
expectancy  oHF  about  90  days. 

3.  The  patients  give  fiilly  informed  consent 
to  participate  in  (he  trial  and 

4.  The  investigators  will  provide  additional 
data  before  inserting  a  gene  for  therapeutic 
purposes.  || 

B.  Addition  of  Appendix  D-XV  to  the 
"NIH  Guidelines" 

The  following  section  is  added  to 
Appendix  D: 

Appendix  D-XV 

Drs.  R.  Michael  Blease  and  W.  French 
Anderson  of  the  National  Institutes  of  Heal& 
BethMda,  Maryland,  can  conduct 
experiments  in  which  a  gene  coding  for 
adenosine  deaminase  (ADA)  will  be  inserted 
into  T  lymphocytes  of  patiento  with  severe 
combined  immuaodefidency  disease,  using  a 
retroviral  vector.  LNLS.  Following  insertion  of 
the  gene,  ibete  T  lymphocytes  will  be 
reinfiised  into  the  patients.  The  patienta  will 
then  be  fbllowad  for  evidence  of  clinical 
improvement  in  the  disease  state,  and 
measurement  for  multiple  parameters  of 
immune  fnnctian  by  laboratory  testing. 

Approval  is  based  on  the  foUovving  two 
stipulatioos: 

1.  That  intraperitoneal  administration  of 
transduced  T  lymphocytes  not  be  used  before 
clearance  by  tha  Chairs  of  the  Human  Gene 
Therapy  Suboonmittee  and  the  Recombinant 
DNA  Advisory  Committee;  and 

2.  That  the  naaaber  of  research  patients  be 
limited  to  10  at  this  time. 

C  Addition  of  Appendix  D-XVI  of  the 
"NIHGuidelbm" 

The  following  secticm  is  added  to 
Appendix  D: 

Appendbc  D-XVI 

Dr.  Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health,  Bethesda.  Maryland,  can 
coiuhict  experinenta  on  patients  with 
advanced  melaaoma  who  have  hiled  all 
effective  therapy.  These  patiento  will  be 
treated  with  eaoalating  doses  of  autologous 
tumor  faiBltrating  lymphocytes  (TU) 
transduoad  with  a  gene  coding  for  tumor 


necrosis  factor.  Escalating  numbers  of 
transduced  TIL  will  be  administered  at  three 
weekly  intervals  along  with  the 
administration  of  interieukin-2.  The  objective 
is  to  evaluate  die  toxicity  and  possible 
therapeutic  efficacy  of  ti^  administration  of 
tumor  infiltrating  lymphocytes  (TIL) 
transduced  with  the  gene  coding  for  tumor 
necrosis  factor  (TNF). 

D.  Admendment  to  the  'Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of  . 
Recombinant  DNA  into  the  Genome  of 
Human  Subjects" 

The  following  section  is  added  to  the 
"Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  into  the  Genome 
of  Htmian  Subjects:" 

V.  Minor  Modifications 

A  minor  change  in  protocol  approved  by 
the  Human  Gene  Therapy  Subcommittee  and 
the  Recombinant  DNA  Advisory  Committee 
is  a  change  that  does  not  significantly  alter 
the  basic  design  of  a  protocol  and  that  does 
not  increase  risk  to  the  subjects.  If  the  change 
has  been  approved  by  the  relevant 
Institutional  Review  Board,  Institutional 
Biosafety  Conunittee,  and  Chair  of  the 
Human  Gene  Therapy  Subcommittee,  then 
the  Chair  of  the  Recombinant  DNA  Advisory 
Committee  may  then  give  approval.  It  is 
expected  that  the  Chairs  of  either  committee 
will  consult  with  one  or  more  members  of  the 
committees,  as  necessary.  The  Chairs  will 
report  on  any  such  approvals  at  the  next 
regulariy  scheduled  meetings  of  the 
respective  committees. 

OMB's  Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  titie  of 
affected  individual  programs  for  the 
guidance  of  the  pubha  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  eveiy  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attenqit  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing.  NIH  invites  readers  to 
direct  questions  to  die  information 
address  above  about, whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 


Dated  September  6, 1980. 
wmiamF.RMib. 

Ph.D.  Acting  Director,  National  InMtitutea  of 
Health. 
[FR  Doc.  90-n4g0  nied  9-11-00;  8:45  am] 
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PuMte  Hatfth  Sarvica 

Offica  of  tha  Aaalatant  Sacratary  for 
Haaith 

Privacy  Act  of  1974;  Attaratlon  of 
Syatam  of  Racorda 

agency:  Public  Health  Service,  HHS. 

action:  Notification  of  an  altered 
system  of  records. 


r.  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (mS)  is 
publishing  notice  of  alterations  to 
system  of  records:  09-15-0054,  "National 
Practitioner  Data  Bank  for  Adverse 
Information  on  Physicians  and  Other 
Health  Care  Practitioners,  HHS/HRSA/ 
BHPr."  The  section  on  Category  of 
Records  is  being  revised  to  include  all 
information  received  by  the  Bank  for 
audit  purposes.  The  section  on 
Categories  of  Individuals  is  being 
revised  to  clarify  that  all  health  care 
practitioners  who  are  the  subject  of 
inquiries  made  to  the  Bank  are  included 
in  the  system.  Other  technical,  editorial 
clarifications  also  are  being  made. 

DATE8:  PHS  invites  interested  parties  to 
submit  comments  on  or  before  October 
12, 1990.  PHS  has  sent  a  Report  of 
Altered  System  to  the  Congress  and  to 
the  Office  of  Management  and  Budget 
(0MB)  on  September  4, 1990.  The 
alteration  to  the  system  will  be  effective 
60  days  from  the  date  submitted  to  0MB 
unless  mS  receives  comments  vtiddi 
would  result  in  a  contrary 
determination. 


:  Please  address  comments 
to  the  Health  Resources  and  Services 
Adminisb^tion  (HRSA)  Privacy  Act 
Coordinator,  Department  of  Health  and 
Human  Services,  PaiUawn  Building. 
Room  14A-20, 5000  Fishers  Lane, 
RockvUle,  Maryland  20857,  telephone 
(301)  443-378a  This  is  not  a  toll-free 
number. 

FON  niRTNCR  iNFORMATlON  CONTACT: 
Director,  Division  of  Quality  Assurance 
and  Liability  Management  BHPr/HRSA, 
Room  8-67,  Parklawn  Buiding.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
telei^one  (301)  443-2300  This  is  not  a 
tool-free  numbier. 

SUPPLEMCNTARV  information:  On 

September  14. 1987, 52  FR  34723,  the 
Bureau  of  Health  Professions,  HRSA. 
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originally  published  a  notice 
establishing  this  system  of  records 
under  the  title,  "Health  Care  Practitioner 
Adverse  Credentialing  Data  Bank,  HHS/ 
HRSA/BHPr."  The  establishment  of  the 
Bank  was  mandated  by  the  Health  Care 
Quality  Improvement  Act  of  1986  (Pub. 
L  99-660),  which  was  amended  by  the 
Public  Health  Amendments  of  1987  (Pub. 
L 100-177),  the  title  IV  Final  Regulations 
were  published  on  October  17, 1989,  54 
FR  42722,  and  a  revised  System  of 
Records  was  published  on  Febuary  28, 
1990, 55  FR  7035,  to  reflect  changes 
necessitated  by  these  amendments  and 
the  Final  Regulations. 

One  comment  was  received  on  that 
revised  System  of  Records  notice, 
regarding  a  certain  provision  of  routine 
use  number  six  (6).  The  concern  was 
that  Professional  Review  Organizations 
(PROs),  as  entities  having  contracts  with 
the  Federal  Government  to  sanction- 
practitioners  under  the  Medicare 
program,  would  be  considered  to  be 
Federal  entities  and  therefore  eligible  to 
have  access  to  information  reported  to 
the  Bank  under  part  B  of  title  IV  of  the 
Health  Care  Quality  Improvement  Act  of 
1986.  This  is  not  the  case.  PROs  are 
neither  Federal  entities  nor  are  they 
eligible  to  request  information  that  was 
reported  to  the  Bank  under  the  title  IV 
requirements.  (PROs  will,  however,  be 
able  to  request  information  that  is 
reported  to  the  Bank  under  section  5  of 
the  Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987  Public  L 
100-93). 

Since  it  appears  that  the  meaning  of 
the  term  "Federal  entity,"  as  used  in 
routine  use  number  six  (6),  may  be 
unclear  to  some  readers,  we  have 
replaced  it  with  the  term  "Federal 
agency."  Becasue  the  latter  term  is  used 
widely,  even  in  common  parlance,  it 
should  be  very  clear  that  PROs  are  not 
Federal  agencies. 

The  section  entitled,  Categories  of 
Individuals  Covered  by  the  System,  is 
being  revised  to  include  all  health  care 
practitioners  who  are  the  subject  of 
inquiries  made  to  the  Bank. 
Maintenance  of  the  inquiry  file  is  an 
essential  function  of  operating  the  Bank. 
To  operate  the  Bank  in  a  responsible 
manner,  it  is  necessary  to  keep  a  record 
of  when,  by  whom,  and  about  whom  the 
Bank  was  queried.  It  is  important  to  note 
that  information  in  the  inquiry  file  will 
not  be  disclosed  under  any  routine  use 
other  than  routine  use  number  seven. 

Furthermore,  the  Category  of  Records 
is  expanded  to  include  an  audit  trail  Hie 
so  as  to  permit  a  complete  and  effective 
computer  security  audit  trail.  The  audit 
trail  nie  consists  of  informaiton  for 
which  corrections  have  been  made  in 
the  Bank.  Effective  system  security 


necessitates  a  complete  audit  trail, 
including  an  information  audit  trail  file, 
to  facilitate  detection  of  unauthorized 
activity;  therefore,  no  data  can  be 
expunged.  Without  such  an  audit  trail 
the  required  computer  system 
certification  cannot  be  obtained.  PHS  is 
instituting  strict  security  measures  to 
prevent  the  dissemination  of  audit  file 
data.  These  data  will  be  extracted  from 
the  Bank  and  placed  on  a  removable 
storage  medium  with  strictly  controlled 
access. 

Note:  Expunging  the  audit  R\e  data  creates 
the  situation  whereby  unauthorized  changes, 
be  they  intentional  or  unintentional,  can  be 
made  to  the  Bank  without  possibility  of 
detection  by  simulation  or  masquerading  as  a 
corrective  action. 

We  have  also  made  editorial  changes 
throughout  the  system  notice  to  enhance 
clarity  and  specificity  and  to 
accommodate  normal  updating  changes. 

The  following  notice  is  written  in  the 
present  tense,  rather  than  the  future 
tense,  in  order  to  avoid  the  uimecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  alteration  becomes 
effective. 

Dated:  September  5, 1990. 
WilfotdJ.Foibush. 

Director,  Office  of  Management 

09-15-0054 
SYSTEM  NAME: 

National  Practitioner  Data  Bank  for 
Adverse  Information  on  Hiysicians  and 
Other  Health  Care  Practitioners,  HHS/ 
HRSA/BHPr. 

SECUMTV  CLASSMCATKMC 

None. 

SYSTEM  LOCAHOW 

The  Unisys  Corporation  (the 
Contractor)  operates  the  National 
Practitioner  Data  Bank  (the  Bank)  under 
contract  with  the  Bureau  of  Health 
Professions  (BHPr),  Health  Resources 
and  Services  Administration  (HRSA). 
Records  are  located  at  the  following 
addresses:  (1)  National  Practitioner  Data 
Bank,  P.O.  Box  6050,  Camarillo, 
California  93011-6050;  and  (2)  Unisys 
Corporation,  8301  Greensboro  Drive, 
McLean,  Virginia  22102. 

CATEGORIES  Of  ININVIOUALS  COVERED  BY  THE 
SYSTEM: 

1.  Health  care  practitioners,  who  are 
the  subjects  of  reports  made  to  the  Bank, 
including  physicians,  dentists,  and  all 
other  health  care  practitioners  (such  as 
nurses,  optometrists,  pharmacists,  and 
podiatrists),  licensed  or  otherwise 
authorized  by  a  State  to  provide  health 
care  services,  on  whom  behalf  a 


payment  has  been  made  as  a  result  of  a 
malpractice  action  or  claim; 

2.  Physicians  and  dentists  who  are  the 
subjects  of  licensure  disciplinary 
actions; 

3.  Physicians,  dentists  and  other 
health  care  practitioners  who  are  on 
medictd  staffs  or  who  hold  clinical 
privileges,  or  who  are  members  of 
professional  societies,  against  whom 
certain  adverse  actions  have  been  taken 
as  a  result  of  a  professional  review 
action; 

4.  All  health  care  practitioners  who 
are  the  subjects  of  inquiries  to  the  Bank. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  For  malpractice  payments. 
Information  on  the  physician,  dentist  or 
other  licensed  health  care  practitioner 
such  as  name;  work  address;  home 
address,  if  known;  Social  Security 
number,  if  known  and  obtained  in 
accordance  with  section  7  of  the  Privacy 
Act  of  1974;  date  of  birth;  name  of  each 
professional  school  attended  and  year  of 
graduation;  for  each  professional 
license:  The  license  number,  the  field  of 
licensure,  and  the  name  of  the  State  or 
Territory  in  which  the  license  is  held; 
Drug  Enforcement  Administration 
registration  number(8),  if  known;  and 
name  of  each  hospital  with  which  the 
practitioner  is  affiliated,  if  known. 

Information  on  the  person  or  entity 
making  the  payment  such  as  the  name 
and  address  of  the  person  or  entity 
making  the  payment;  and  the  name,  tide, 
and  telephone  niunber  of  the  authorized 
representative  submitting  the  report  on 
behalf  of  the  entity. 

Information  on  the  payment,  such  as 
the  date  of  occurrence  of  the  acts  or 
omissions  upon  which  the  action  or 
claim  was  based  occurred;  date  and 
amount  of  payment;  description  of  the 
acts  or  omissions  and  injuries  or 
illnesses  upon  which  the  action  or  claim 
was  based;  and  classification  of  the  acts 
or  omissions  per  reporting  code. 

2.  For  State  Medical  or  Dental  Board 
actions.  Information  such  as:  The 
physician's  or  dentist's  name;  work 
address;  home  address,  if  known;  Social 
Security  number,  if  known  and  if 
obtained  in  accordance  with  section  7  of 
the  Privacy  Act  of  1974;  date  of  birth; 
name  of  each  professional  school 
attended  and  year  of  graduation;  for 
each  professional  license:  the  license 
number,  the  field  of  licensure,  and  the 
name  of  the  State  or  Territory  in  which 
the  license  is  held;  Drug  Enforcement 
Administration  registration  number,  if 
known;  description  of  the  acts  or 
omissions  o:  other  reasons  for  the  action 
taken;  description  of  the  Board  action; 
the  date  the  actics  was  taken,  and  its 


effective  date;  and  classification  of  the 
action  per  reporting  code. 

3.  For  certain  professional  review 
actions.  Infonnatton  such  as  the 
physician's,  dentist's  or  other  health 
care  practitioner's  name;  work  address; 
home  address,  if  known;  date  of  birth; 
name  of  each  professional  school 
attended  and  year  of  graduation;  for 
each  professional  license:  The  license 
number,  the  field  of  licensure,  and  the 
name  of  the  State  or  Territory  in  which 
the  license  is  held;  Drug  Enforcement 
Administration  registration  number,  if 
known;  Social  Security  number,  if 
known  and  if  obtained  in  accordance 
with  section  7  of  the  Privacy  Act  of  1974; 
description  of  tiie  acts  or  omissions  or 
other  reasons  for  clinical  privilege  or 
professional  society  membership  loss, 
or.  tf  known,  for  surrender  and  action 
taken,  date  the  action  was  taken,  and 
effective  date  of  the  action. 

4.  Inquiry  File.  Copies  of  all  inquiries 
received  by  the  Bank.  No  disclosure  will 
be  made  of  this  information  except 
\mder  routine  use  7. 

5.  Audit  Trail  File.  Information  for 
which  corrections  have  been  made  in 
the  Bank  is  maintained  in  a  separate 
storage  medium  solely  to  permit  a 
complete  and  effective  computer 
security  audit  trail. 

AUTHORnV  FOR  MAINTENANCE  OP  THC 

system: 

The  Healtii  Care  Quality  Improvement 
Act  of  1986  (tile  Act),  as  amended, 
Section  424(b)  (42  U.S.C.  11134(b)) 
authorizes  the  maintenance  of  records  of 
me(Ucal  malpractice  payments, 
disciplinary  actions  taken  by  Boards  of 
Medical  Examiners,  and  adverse 
professional  review  actions  taken  by 
health  care  entities. 


The  purposes  of  the  system  are  to  (1) 
receive  from  insurance  companies  and 
others  making  payments  as  a  result  of 
malpractice  actions  or  claims.  State 
Medical  and  Dental  Boards,  and  health 
care  entities,  information  pertaining  to 
the  professional  performance  or  conduct 
of  physicians,  dentists  and  other 
licensed  health  care  practitioners:  (2) 
disseminate  such  data  to  health  care 
entities,  to  State  professional  licqising 
boards,  and  to  others  authorized  by  the 
Act;  and  (3)  respond  to  inquiries  from 
health  care  entities  audiorized  by  the 
Act 


MAMTAMCOM 
CATMOmESOr 

OP  SUCH  uses: 


ROUTMlUSnOP 


Data  may  be  disclosed  to: 
1.  A  hospital  requesting  data 
concemhig  s  physician,  dentist  or  other 
health  care  practitioner  who  is  on  its 


medical  staff  (courtesy  or  otherwise)  or 
who  has  clinical  privileges  at  the 
hospital  for  tiie  purpose  of:  (a) 
Screening  the  professional  qualifications 
of  individuals  who  apply  for  staff 
positions  or  clinical  primages  at  the 
hospital;  and  (b)  meeting  the 
requirements  of  the  Healtii  Care  Quality 
Improvement  Act  of  1986,  which  also 
prescribes  that  a  hospital  must  query  the 
Bank  once  every  two  years  rearding  all 
individuals  on  its  mecUcal  staff  or  who 
hold  clinical  privileges. 

2.  Other  health  care  entities,  as 
defined  in  42  CFR  60.3.  to  which  a 
physician,  dentist  or  other  health  care 
practitioner  has  applied  for  clinical 
privileges  or  appointment  to  the  medical 
staff  or  who  has  entered  or  may  be 
entering  an  employment  or  affiliation 
relationship.  The  purpose  of  these 
disclosures  is  to  identify  individuals 
whose  professional  performance  or 
professional  conduct  may  be 
unsatisfactory. 

3.  A  healtii  care  entity  with  respect  to 
professional  review  activity.  TTie 
purpose  of  these  disclosures  is  to  aid 
healtii  care  entities  in  tiie  conduct  of 
professional  review  activities,  such  as 
those  involving  determinations  of 
whether  a  physician,  dentist  or  other 
health  care  practitioner  may  be  granted 
membership  in  a  professional  societjr: 
the  conditions  of  such  membership,  or  of 
changes  to  such  membership;  and 
ongoing  professional  review  activities 
conducted  by  a  health  care  entity  which 
provides  health  care  services,  of  the 
professional  performance  or 
professional  conduct  of  a  physician, 
dentist  or  other  healtii  care  practitioner. 

4.  A  State  professional  licensing  board 
conducting  a  review  of  an  individual. 
The  purpose  of  these  disclosures  is  to 
aid  the  board  in  meeting  its 
responsibility  to  protect  the  health  of  the 
population  in  its  jurisdiction,  by 
identifying  individuals  whose 
professional  performance  or 
professional  conduct  may  be 
unsatisfactory. 

5.  An  attorney,  or  individual 
representing  himself  or  herself,  who  has 
filed  a  medical  malpractice  action  or 
claim  in  a  State  or  Federal  court  or  other 
adjudicative  body  against  a  hospital, 
and  who  requests  iMormation  regarding 
a  specific  physician,  dentist  or  other 
health  care  practitioner  who  is  also 
named  in  tiie  action  or  claim  provided 
tiiat  (a)  this  information  will  be 
disclosed  only  upon  the  submission  of 
evidence  that  the  hospital  failed  to 
request  information  form  the  Bank  as 
required  by  law,  and  (b)  the  information 
*«11  be  used  solely  witii  respect  to 
litigation  resulting  fitim  that  action  or 
claim  against  the  hospital. 


6.  Any  Federal  agency,  en^iloying  or 
otherwise  engaging  under  arrangement 
(e.g.,  such  as  a  contract)  the  services  of 
a  physician,  dentist  or  other  health  care 
practitioner,  or  having  die  aathorify  to 
sanction  such  practitioners  covered  by  a 
Federal  program,  which  (a)  enters  into  a 
memorandum  of  understanding  with 
HHS  regarding  its  participation  in  the 
Bank;  (b)  engages  in  a  professional 
review  activify  in  determining  an 
adverse  action  against  a  practitioner; 
and.  (c)  maintains  a  Privacy  Act  system 
of  records  regarding  the  health  care 
practitioners  it  employs,  or  whose 
services  it  engages  under  arrangement 
The  purpose  of  such  disclosures  is  to 
enable  hospitals  and  other  facilities  and 
health  care  providers  under  the 
jurisdiction  of  Federal  agencies  such  as 
tiie  Public  Healtii  Service,  HHS;  tiie 
Department  of  Defense;  the  Department 
of  Veterans'  Affairs;  the  U.S.  Coast 
Guard;  and  the  Bureau  of  Prisons, 
Department  of  Justice,  to  participate  in 
tiie  Bank. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  tiie  United 
States  where  the  Diepartment  determines 
that  the  claim  if  successful  is  likely  to 
affect  directiy  the  operation  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacify  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosures  may  be  made  to 
the  Department  of  Justice  to  enable  the 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
tiie  records  were  collected. 

FOUaaS  AMD  FWACnCtS  FOR  STOWWQ. 


OISFOSIMO  OF  RECORDS  Nl  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  in  file  folders, 
on  magnetic  tape,  microfilm,  and/or  in 
disk  packs. 

RCTRWVABRJTV: 

Retrieval  will  be  by  use  of  personal 
identifiers,  including  a  unique  identifier 
assigned  by  the  Bank. 


1.  Authorized  Users:  Access  to 
records  is  limited  to  designated 
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employee^  of  the  Contractor  and  to 
designated  HRSA  staff.  The  Bank 
Project  Director,  Assistant  Project 
Director,  and  Manager  of  Operations  are 
among  the  Contractor's  employees  who 
are  authori2ed  users.  The  System 
Manager.  AIS  Security  Officer,  and  the 
Bank  Project  Officer  are  among  the 
HRSA  staff  who  are  authorized  users. 
Both  HRSA  and  the  Contractor  shall 
maintain  current  lists  of  authorized 
users. 

2.  Physical  Safeguards:  Magnetic 
tapes,  microfilms,  disk  packs,  computer 
equipment  and  hard  copy  files  are 
stored  in  areas  where  fire  and  life  safety 
codes  are  strictly  enforced.  All 
automated  and  nonautomated 
documents  are  protected  on  a  24-hour 
basis.  Perimeter  security  includes 
intrusion  alarms,  on-site  guard  force, 
random  guard  patrol,  monitors,  key/ 
passcard/combination  controls, 
receptionist  controlled  area,  and 
receptionist  alarm  button. 
-     3.  Procedural  Safeguards:  A  password 
is  required  to  access  the  terminal,  and  a 
software  security  system  controls  the 
release  of  data  to  only  authorized  users. 
All  users  of  personal  information  in 
connection  with  the  performance  of  their 
jobs  protect  information  from  public 
view  and  from  unauthorized  personnel 
entering  an  unsupervised  area.  All 
authorized  users  will  sign  a 
nondisclosure  statement.  All  passwords, 
keys  and/or  combinations  are  changed 
when  a  person  leaves  or  no  longer  has 
authorized  duties.  Procedures  are 
followed  for  monitoring  automatic 
auditing  capability  to  record  use  activity 
(system  logs,  console  logs,  etc.).  Periodic 
security  audits  of  the  system  will  be 
conducted. 

Access  to  records  is  limited  to  those 
authorized  personnel  trained  in 
accordance  with  the  Privacy  Act  and 
ADP.  security  procedures.  TTie 
Contractor  is  required  to  assure  the 
confidentiality  safeguards  of  these 
records  and  to  comply  with  all 
provisions  of  the  Privacy  Act.  All 
individuals  who  have  access  to  these 
records  must  have  the  appropriate  ADP 
security  clearances.  Privacy  Act  and 
AOP  system  security  requirements  are 
included  in  the  contract  with  the  Unisys 
Corporation.  The  Bank  Project  Officer 
and  the  System  Manager  oversee 
compliance  with  these  requirements. 
HRSA  staff  who  are  authorized  users 
will  make  site  visits  to  the  Contractor's 
facihties  to  assure  compliance  with 
security  and  Privacy  Act  requirements. 

He  safeguards  described  above  were 
established  in  accordance  with  DHHS 
chapter  45-13  and  supplementary 
chapter  PHS  h£  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 


Information  Resources  Management 
Manual,  Part  6,  "ADP  Systems  Security.' 


Retention  and  Disposal  is  made  in 
accordance  with  the  HRSA  Records 
schedule.  Contact  the  System  Manager 
at  the  following  address  for  further 
information. 


Director,  Division  of  Quality 
Assurance  and  Liability  Management, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-67,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

NOTmcATWN  raocoMmc: 

An  individual  is  informed  when  a 
record  concerning  himself  or  herself  is 
entered  into  the  Bank. 

Requests  by  mail:  To  determine  if  a 
record  exists  about  you.  write  to  the 
Contractor  at  the  Camarillo,  California 
address  under  system  location.  Your 
request  must  be  on  the  Bank's  "Request 
for  Information  Disclosure"  form  and 
must  contain  all  the  required 
information.  The  form  requires  a  signed 
statement  that  you  are  the  person  whom 
you  claim  to  be  and  that  you  understand 
that  the  request  for  records  {or 
acquisition  of  records  pertaining  to 
another  individual]  under  false 
pretenses  is  a  criminal  offense  subject 
to,  at  a  minimum,  a  $5,000  fine  under 
provisions  of  the  Privacy  Act  and  to  a 
$10,000  fine  under  provisions  of  the 
Health  Care  Quality  Improvement  Act  of 
1986. 

To  obtain  the  "Request  for 
Information  Disclosure"  form  you  may 
write  to  the  contractor  at  the  Camarillo. 
California  system  location,  or  call  the 
toll  bee  number  1-800-767-6732. 

Requests  in  person:  No  requests  in 
person  at  the  system  location  will  be 
honored. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECOftD  ACCESS  MWCCOUNCS: 

Same  as  notification  procedures 
Requesters  should  also  provide  a 
description  of  the  record  contents  being 
sought.  Requesters  also  may  request  an 
accounting  of  disclosiu^s  that  havp  t>een 
made  of  their  records,  if  any 

MOCCOiMES  ran  CONTCSmiQ  RECOMDS: 

Any  record  subject  may  contest  the 
accuracy  of  information  in  the  Bank 
concerning  himself  or  herself  and  file  s 
dispute.  The  Bank  will  routinely  mail  s 
copy  of  any  report  filed  in  it  to  the 
subject  individual.  The  record  subject 
has  60  days  firom  the  date  on  which  the 


Bank  mails  the  report  in  question  to  him 
or  her  in  which  to  dispute  the  accuracy 
of  the  report  To  dispute  the  accuracy  of 
the  information,  the  individual  must 
notify  the  Bank.  Additional  information 
on  the  process  of  dispute  resolution  can 
be  found  at  45  CFR  part  60,  {  60.14  or 
may  be  obtained  from  the  System 
Manager. 

recoud  souRct  CATEOomct: 

Individuals  whose  records  are 
contained  in  the  system;  insurance 
companies  and  others  who  have  made 
payment  as  a  result  of  a  malpractice 
action  or  claim;  State  Medical  Boards; 
State  Boards  of  Dentistry;  State 
Licensing  Boards;  hospitals  and  other 
health  care  entities  as  defined  in  the 
Act  the  Drug  Enforcement 
Administration;  and  Federal  agencies 
which  employ  health  practitioners  or 
which  have  authority  to  sanction  such 
practitioners  covered  by  a  Federal 
program. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACR 

None. 

[FR  Doc.  90-21374  Filed  9-11-90;  8:45  am] 
SiLUNG  CODE  4160-1S-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

IDock«tNo.N-90-3149] 

Privacy  Act  of  1974;  a  Computer 
Matching  Program 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Notice  of  a  computer  matching 
program — HUD  and  Department  of 

Veterans  Affairs  (VA). 

' f 

summary:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended.  (Public  Law  100-503),  and  the 
Orrice  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  Qune 
19. 1989)1.  and  OMB  Bulletin  89-22, 
'Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OKfB), 
Congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Department  of  Veterans  Affairs  (VA)  to 
utilize  a  computer  information  system  of 
I  lUD.  the  Credit  Alert  Interactive  Voice 


Response  System  (CAIVRS),  with  VA's 
debtor  files.  This  match  will  allow 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Federal  Government 
for  HUD  or  VA  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  intem^ate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD'S  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  VA  and  verify  that  the  loan 
appUcant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  Authorized  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  the  SSN  of  the  loan 
applicant  "The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  VA  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant  until  an  officer  or  employee  of 
such  agency  has  indepedently  verified 
such  informatiom. 
dates:  Effective  Date:  Computer 
matching  is  expected  to  begin  in 
October  1990,  and  unless  comments  are 
received  which  will  result  in  a  contrary 
determinatioa  will  be  accomplished  18 
months  from  the  beginning  date. 
Comments  Due  Date:  October  12, 1990. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Stireet  SW, 
Washington.  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment  Comments  sent 


by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  ((202)  708-2084). 
(These  are  not  toll-free  numbers.) 

FOR  PmVACV  ACT  INFORMATKM 
contact:  Donna  L  Eden.  Departmental 
Privacy  Act  Officer,  telephone  number 
(202)  70fr-0050.  (This  is  not  a  toll-free 
telephone  number.) 

FOR  FURTHER  INFORMATKNI  FROM 
RECIPIENT  agency  CONTACT  Mary 
Felton,  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner, 
Department  of  Housing  and  Urban 
Envelopment  451 7th  St,  SW..  Room 
2118,  Washington,  DC  20410,  telephone 
number  (202)  706-1941.  (This  is  not  a 
toll-free  number.) 

FOR  FURTHER  INFORMATION  FROM 
SOURCE  AGENCY  CONTACT:  Dan 

Osendorf,  Chief,  Debt  Collection  Staff. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  number  (202)  233-2853. 
(This  is  not  a  toll-free  number.) 

Reporting 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congres  and  the  Public;"  copies 
of  this  Notice  and  report  in  duplicate, 
are  being  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

Auttiorify 

The  matching  program  may  be 
conducted  pursuant  to  Public  Law  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circulars  A-129 
(Managing  Federal  Credit  Programs)  and 
A-70  (Policies  and  Guidelines  for 
Federal  Credit  Programs).  One  of  the 
purposes  of  all  Executive  departments 
and  agencies — including  HUI} — is  to 
implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authorify  of  the  Budget 
and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  accounting 
Act  of  1950,  as  amended;  the  Debt 
Collection  Act  of  1982,  as  amended;  and. 
the  Deficit  Reduction  Act  of  1984,  as 
amended. 


Objectives  to  be  met  by  die  matching 
program 

The  matching  program  will  allow  VA 
acces  to  a  system  which  permits 
prescreening  of  applicants  for  loans  or 
loans  guarranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition,  HUD  will  be  provided  acces  to 
VA  debtor  data  for  prescreening 
purposes. 

Records  to  be  matched 

HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2.  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inpuU  fttjm  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default  HUD- 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program:  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default 

The  VA  wrill  provide  HUD  with  debtor 
files  contained  in  its  system  of  records 
entitied  SS-VA26,  Loan  Guaranty 
Systems  of  Records.  Central  Accounts 
Receivable  On  Line  System  is  a 
subsidiary  of  SS-VA26.  HUD  is 
maintaining  VA's  records  only  as  a 
ministerial  action  on  behalf  of  VA,  not 
as  a  part  of  HUD's  HUD/DEPT-2  system 
of  records.  VA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  The 
VA  will  retain  ownership  and 
responsibility  for  their  systems  of 
records  tiiat  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  VA's  data. 

Notice  procedures 

HUD  and  the  VA  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  appUcation  form)  for  guaranteed  or 
direct  loans  that  their  records  wrill  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
Debt  HUD  and  the  VA  wnll  also  publish 
notices  concerning  routine  use 
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disclosures  in  the  Federsl  Refbter  to 
inform  individuals  that  a  computer 
match  may  be  perfonned  to  detennine  a 
loan  applicant's  credit  status  with  the 
Federal  Government 

Categories  of  reooids/indBvkiuab 
iovoivod 

The  debtor  records  include  these  data 
elemoits:  SSN.  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  Records 
of  claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  and  records  of  foreclosures 

Categories  of  individuals  include: 
Former  mortgagors  and  purdiasers  of 
HUD-owned  properties,  manufactured 
(mobile]  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 

Period  of  the  match 

Matching  will  begin  at  least  30  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards]  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  the  date  this  Notice  is  published  in 
the  FedafsJ  Register,  whichever  is  later, 
providing  no  c(»nments  are  received 
which  would  result  in  a  contrary 
determinatioa. 

Issued  at  Washington,  DC,  September  7, 
1990. 
Nficdiael  F.  Hill. 

Acting  Assistant  Secretary  for 

Administration. 

[FR  Doa  90-21406  Piled  9-12-80;  8:45  am] 
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Office  Of  Administratton 
[Oodwt  Na  Il-W>-3145] 

Submission  of  Proposed  Informatfon 
CoNecHon  toOHB 

agency:  Office  of  Administration.  HUD. 
ACnON:  Notice. 


r.  The  proposed  information 
collection  requirement  described  below 
the  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 

AOORESSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Execiitive  Office  Building,  Washington, 
DC  20503. 

FOR  niRTNER  mFORMATION  CONTACR 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMBITAIIV  MFOMMTWN:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  inftxmation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 


proposal;  (6)  how  frequently  information 
submissi<Mis  will  be  required;  (7)  an 
estimate  of  die  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  famiUar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  section  7(d]  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  August  30, 199a 

|(An  T.  Muipby. 

Director.  Information  Policy  and  Management 
Divison. 

Proposal:  Recordkeeping 
Reqturements  Applicable  to  HUD 
Program  Subject  to  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  as  amended  (URA)  and 
Implementation  Rules  at  49  CFR  Part  24. 

Office:  Community  I^anning  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Department  is  required  to  maintain 
adequate  records  that  demonstrate  its 
compliance  with  the  Uniform  Relocation 
Assistance  (URA).  This  recordkeeping 
will  report  the  change  in  the  information 
collection  annual  burden  resulting  frt)m 
the  1987  revisions  to  the  URA  and  the 
Department  of  Transportation 
Govemmentwide  rule  published  at  49 
CFR  part  24,  effective  for  Department 
programs  as  of  April  2. 1989. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submissioiu 
Recordkeeping. 

Reporting  Burden: 


Number  of 


Frequency  of 


Hours  per 


Bunton 
hours 


Reoordkeeiiing .. 


1,500 


aBjf7 


40.000 


Total  Estimated  Burden  Hours:  40.000. 

Status:  Reinstatement 

Contact:  Harold  J.  Huedcer.  HUD. 
(202)  708-0336:  Scott  Jacobs.  OMB,  (202) 
39&-O880. 

Dated:  August  3a  19ga 

[FR  Doc  90-21402  Filed  9-11-80;  8:45  am] 


(Docket  No.  N-90-3146] 

Submisaion  of  Proposed  Infomurtion 
Collections  to  OMB 

aqency:  Office  of  Administration,  HUD. 
action:  Notices. 


r.  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 


Management  and  Budget  (OBM)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

AOORE88E8:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  bwoame  and  should  be 


sent  to:  Scott  Jacobs,  OMB  Desk  Officer, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 

KM  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7th  Street 
Soudiwest  Washington,  DC  204ia 
telephone  (202)  708-0050.  This  is  not  a 
toU-fiee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLCMCNTARV  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
require  by  the  Paperwork  Reduction  Act 
(44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 


office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Depeulment 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d}  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d] 


Dated:  August  31, 1990. 
John  T.  Muphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Criteria  for  Acceptability  of 
Insured  10- Year  Protection  Plan,  FR- 
2038. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  is  needed  for  the 
Department  to  identify  criteria  for 
acceptance  of  insiued  housing 
performance  warranties.  It  is  used  to 
protect  HUD  and  homeowners  with 
HUD-insured  financing  against  major 
dwelling  defects. 

Form  Number  None. 

Respondents:  Businesses  or  other  for> 
profit 

Frequency  of  Submission: 
Recordkeeping  and  annually. 

Reporting  Burden: 


NtOTberof 
respondents 


Frequertcy 
of  response 


Hours  per       _ 


Burden 

hours 


Criteria  for  Acceptability  of  Insured  10-year  Protection  Plans.. 


10 


2« 


Total  Estimated  Burden  Hours:  260. 

Status:  Reinstatement 

Contact:  Scott  Jacobs,  OMB  (202)  395- 

6880;  Kenneth  L  Crandall.  HUD,  (202) 

708-2720. 

Dated:  August  31, 1990. 

Proposal:  Single  Family  FHA  Mortgage 
Insurance  on  Hawaiian  Home  Lands. 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  247  of  the  National  Housing 
Act  Single  Family  Mortgage 
Instirance  on  Hawaiian  Homelands, 
provides  mortgage  insurance  for 
single  family  properties  located  on 
Hawaiian  Home  (HHL)  for  native 
Hawaiians.  The  State  Department  of 
HHL  must  agree  to  become  a  co- 
mortgagor  guarantying  to  reimburse 


the  Department  of  offering  other 

security  acceptable  to  the 

Department 
Form  Number  None. 
Respondents:  Individuals  or  households, 

State  or  local  Governments, 

businesses  or  other  for-profit  and 

small  businesses  or  organizations. 
Frequency  of  Submission:  On  occasion 

and  monthly. 
Reporting  Burden: 


¥*- 


Certificate.. 
Lease 


Notice  of  Delinquency.. 
Notice  of  Default.... — 


Number  of 

X 

Frequertcy 

X 

Hours  per 

of  response 

response 

20 

5 

1/6 

20 

S 

1/20 

20 

IS 

1/2 

3 

1 

2 

BuNlen 


16.67 
5 
120 
6 


Total  Estimated  Burden  Hours:  147.67. 

Status:  Reinstatement. 

Contact:  Richard  Harrington,  HUD,  (202) 

708-2676;  Scott  Jacobs,  OMB,  (202) 

395-6880. 

Dated:  August  31, 1990. 
[FR  Doc.  90-21403  Filed  9-ll-9a  8:45  am] 
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ACTION:  Notices. 
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Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Offif:^  of  Administration,  HUD. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proproals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs,  OMB  Desk  Officer, 
Office  of  Management  and  Budget  New 


Executive  Office  Btiilding,  Washington, 

DC  20503. 

FOR  FURTHER  INFORMATION  CONTACR 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  708-0050.This  is  not  a 
toll-fiee  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

•UFFLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
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required  by  the  Paperwork  Reductioo 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
infbnnation:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  coDect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  die  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  wiD  be  affected  by  the 
propoMl;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 


proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  Eandliar  with  the 
proposal  and  of  die  OMB  Desk  Officer 
for  the  Department 

AudMiity:  Section  3507  of  the  Paperwotk 
Reduction  Act,  44  U.S.C  3507;  section  7(d)  of 
the  OepwiBMnt  of  Housing  and  Urban 
Development  Act  42  U  AC  3536(d). 

Dated:  September  4, 199a 
John  T.  Muiphy, 

Director.  Informoiion  Policy  aod  Managemeat 
Division. 

Pn^MMoh  Inflection  Form,  Section  8 
Existing  Housing  Program. 


Oyj^we:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Annual  unit  inspections  are  required 
to  insure  that  hounng  units  leased 
under  Section  6  Existing  Housing 
Program  are  and  contintie  to  be 
"decent  safe,  and  sanitary"  as 
required  by  law.  The  PubHc  Housing 
Agencks  will  use  the  f  rams  wfarai 
inspecting  a  dwelling  unit  and  will 
maintain  a  file  to  certify  compliance 
with  Department  Regulations. 

Form  Number  HUD-52580  and  52580A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Nomberof 


Frequency 
of  response 


Hompw 
response       " 


Budsn 
horn 


Annut/i  RepoiSnQ- 


2jaoo 


600 


600.000 


Total  Estimated  Burden  Hours:  600,00a 

Status:  Extension. 

Contact:  Gwen  Carter.  HUD.  (202)  708- 

0477;  Scott  Jacobs,  MOB,  (202)  395- 

6880. 

Dated  September  4. 1990. 

Proposal:  Requirements  for  Single 
Family  Mortgage  Instruments. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  As 
the  insurer  for  single  family 
mortgages.  HUD  must  ensure  that  the 
mortgage  instnmients  have  provisions 
that  are  compatible  with  the 
Departm«it's  requirements.  In 
addition,  these  instruments  must 


contain  the  specific  provisions 
necessary  to  accomplish  program 
objectives. 

Form  Number  None. 

Respondents:  Individuals  or  households, 
businesses  or  other  for-profit  and 
small  businesses  or  organizations. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Number  ol      ^ 
respondents 

Frequency      ^ 
oiresponse     ^ 

Houreper 
response       ' 

Sunlen 
Iwurs 

S.300 

'      « 

:2S 

186.750 

Total  Estimated  Burden  Hours:  186,750. 

Status:  Extension. 

Contact  Richard  Harrington.  HUD,  (202) 

708-2878;  Scott  Jacobs.  OMB,  (202) 

305-6880. 

Deted:  September  4. 1990. 
[FR  Doc.  90-21404  Filed  9-11-90: 8:45  am] 


[Docket  Na  N-90-3148] 

Submission  Of  Proposed  infonnatlon 

AQENCV:  Office  of  Administration.  HUD. 
action:  Notices. 


R  The  pn^Hued  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  A<±  The  Department  is 
soliciting  public  comment  on  die  subject 
proposals. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  ScoU  Jacobs,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Buikling,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
C^cer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  CofAet  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUmjEMENTARV  INFORMATION:  Hie 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworii  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  thp 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequenUy  informatitm 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  die  OMB  Desk  Officer 
for  the  Department 

AutiMrity:  Section  3507  of  the  Paperwwk 
Redaction  Act  44  U.S.a  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
DevekipBent  Act  42  U.S.C  3535(d). 
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Dated:  September  6, 199a' 
lohaT.Mnpiqd, 

Director,  Informetioa  Policy  and  Management 
Division. 

Proposal:  Requisition  for  Development 

and  Modernization  Funds. 
Office:  Public  tnd  Indian  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
1937  Housing  Act  as  amended, 
authorises  dte  DepSrtment  to  assist 
-  Public  Housing  Agencies  (FHAs)  and 
Indian  Housing  Agencies  (IHAs)  in 
developing  and  rehabilitating  lower 
income  housing.  The  Form  HUD- 


5402A  is  submitted  by  PHA/IHA  to 
obtain  fiitancial  assistance. 

Form  Number.  HUD-S402A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Other. 

Reporting  Burden: 


Frequency 
oil 


Hourepsr      _ 


HUD-6402A.. 


2,300 


a 


28,750 


Total  Estimated  Burden  Hours:  28,750. 

Status:  Reinstatement 

Contact-  Stephanie  Avery-Boyd,  HUD. 

(202)  708-0920:  Sqott  Jacobs,  OMB. 

(202)395-6880. 

Dated:  September  6, 1990. 

Proposal:  Section  312  Rehabilitation 

Loan  Program. 
Office:  Community  Planning  and 

Development 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Sectirai  312  Rehabilitation  Loan 
Program,  created  by  Public  Law  88- 
560,  makes  loans  to  property  owners, 
both  single-family  and  investor,  for 
rehabilitation  of  their  property.  Loans 
are  made  in  targeted  areas  in  need  of 
rehabilitation  to  correct  code 
violations  and  incipient  deficiencies. 


as  part  of  an  overall  community 
development  strategy. 

Form  Number  HUD-6230. 6230t,  6243. 
6237,  40023,  40024. 40025, 40026, 40027. 
etc. 

Respondents:  Individuals  or  households. 
State  (NT  Local  Governments,  Federal 
Agencies  or  Empk^ees,  and  non- 
profit institutions. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Numlisr  ol 


Frequency 


Houfsper 


houre 


Forme .- 

Annual  RecocdhMping- 


280 
280 


188.4 
1 


.473 
15 


24M4 
4,200 


Total  Estimated  Burden  Hours:  29,184. 

Status:  Reinstatement 

Contact-  Richard  Burk.  HUD.  (202)  708- 

1367;  Scott  Jacobs,  OMB.  (202)  395- 

8880.  ll 

Dated:  Septonber  6, 1990. 

[FR  Doc.  90-21405  Piled  9-11-90;  8:45  am) 
HLUNQ  coos  ctts-ei-a 

DEPARTMENT  OF  THE  INTERIOR 
Office  of  th«  Secretary 

[AA-450-00-4120-10] 

Regional  Cori  Taams, 
ReestabBslmwnt 

This  notice  is  published  in  accordance 
with  section  0(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C 
appendix  (19B2)).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  die  Secretary  of  the  Interior 
(Secretary)  is  reestablishing  the 
Regional  Coal  Teams  (RCTs)  for  die  Fort 
Unk}n.  Green  River-Hams  Fork.  Powder 
River,  and  San  Juan  River  coal 
production  regions.  The  RCTs  are 
independent  subcommittees  of  the 
Federal-State  Coal  Advisory  Board 


whose  charter  was  renewed  by  the 
Secretary  on  September  28, 198a  As 
such,  each  RCT  will,  in  developing  its 
recommendations  and  advice  for  the 
Secretary,  guide  all  phases  of  the  coal 
activity  planning  process  in  its  region 
and  will  provide  advice  to  the  Secretary, 
through  die  Director,  Bureau  of  Land 
Management  on  regional  coal  leasing 
levels,  and  on  regional  coal  lease  sale 
schedules  and  the  tracts  to  be  offered. 

Further  information  may  be  obtained 
from  Stan  McKee.  (202)  208-4636,  Bureau 
of  Land  Management  (650),  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets  NW.,  Washington,  DC  20240. 

The  certification  of  reestablishment  is 
published  below. 

Certffication 

I  hereby  certify  that  the 
reestabhshment  of  the  Fort  Union. 
Green  River-Hams  Foric  Powder  River, 
and  San  Juan  River  Regional  Coal 
Teams  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  those 
statutory  authorities  listed  in  43  CFR 
3400.0-3  and  by  Department  policy  for 
Federal-State  cooperation  concerning 
the  Federal  coal  management  program. 


Dated:  June  6. 1990. 
Manuel  Lujen,  fr.. 
Secretary  of  the  Interior. 
(FR  Doc.  90-21445  Filed  9-11-90: 8:45  am] 

BILUNO  COOe  4310-S4-II 

Bureau  of  Land  Management 

[NM-010-4212-20/GPO-01 16;  NM  NM 
77237] 

Issuance  of  Disclaimer  of  Interest  to 
Und;  Albuquerque  District,  NM 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Amendment 


r.  The  following  additions  are 
made  to  the  original  notice  published  on 
Monday,  March  19, 1990,  in  Vol.  55.  No. 
53,  Page  10119,  of  die  Federal  Register. 

In  die  second  line  after  NM  NM  77237. 
add  NM  NM  81410. 

In  the  seventh  line  of  the  Summary 
after  Holly  Haas  Baca,  add  as  owner  of 
Small  Holding  Claim  560,  Tract  3  and 
Harvey  Frauenglass  and  Gayle 
Frauenglass,  as  owners  of  Small  Holding 
Claim  968,  Tract  1. 

For  a  period  of  90  days  from  the  date 
of  publication  of  diis  amended  notice, 
all  persons  who  wish  to  submit 
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comments  may  do  so  in  writing  to  the 
District  Manager,  Bureau  of  Land 
Management.  435  Montano  Rd..  ME.. 
Albuquerque,  New  Mexico  87107.  The 
disclaimer  will  be  issued  following  the 
expiration  of  the  9D-day  period,  if  no 
protests  are  received. 

Dated  August  31, 199a 
Lany  L  Woodwaid, 
State  Director. 

[FR  Doic.  90-21299  Filed  9-11-90;  8:45  am] 
I  cooc  4*10-m-H 


National  Parte  Service 

Intent  To  Pnpan  a  Revised  Diaft 
Environmental  Statement  and 
WHdemess  Propoaal  and  Reinitiation 
of  Scoping  Process;  Voyageura 
National  Parte,  Mnneaota 

Under  provisions  of  the  National 
Environmental  PoUcy  Act  of  1968  (42 
U.S.C.  KZietseq.],  notice  is  hereby 
given  that  the  National  Park  Service,  in 
compliance  with  the  Voyageurs  Act  as 
amended  (16  U.S.C  160  et  seq.);  and  the 
Wilderness  Act  as  amended  (16  U.S.C. 
1131  et  seq.),  will  prepare  a  revised  draft 
environmental  statement  wilderness 
proposal  for  Voyageurs  National  Park. 
Public  Law  91-661  (16  U.S.C.  et  seq.) 
requires  that  all  areas  within  the  Park  be 
evaluated  for  wilderness  suitability  or 
unsuitabihty.  The  evaluation  will  be 
conducted  in  accordance  with  NEPA 
and  the  Wilderness  Act 

The  revised  draft  wiU  be  similar  in 
scope  to  DES  80-49,  dated  July  1980, 
which  was  released  in  August  1980  for 
public  and  agency  review  (Federal 
Register  August  1. 1980;  VoL  45  No.  150, 
pg.  51289).  Alternative  wilderness 
recommendations  to  be  analyzed  will  be 
similar  to  those  evaluated  in  that 
document  and  will  range  from  no 
wilderness  to  all  qualifying  lands  and 
waters.  Motorized  uses,  including  the 
provision  of  overland,  non-wilderness 
snowmobile  trail  corridors  will  again  be 
included  in  most  alternatives.  The 
impact  analysis  will  concentrate  on 
areas  of  potentially  significant  impact 
identified  during  the  preparation  of  DES 
80-49  and  its  public  agency  review. 
These  include  impacts  on  vegetation/ 
soils/water  quality,  fisheries,  the 
threatened  gray  wolf  and  bald  eagle 
populations,  cultural  resources,  and  the 
local  economy  and  visitors.  The  revised 
draft  will  also  include  a  comment/ 
response  section  so  reviewers  of  DES 
80-49  can  see  how  their  comments  have 
been  talcen  into  consideration.  A  new 
comment/response  section  will  be 
included  in  the  Final  Environmental 
Statement  to  address  public  and  agency 
review  comments  on  die  revised  draft. 


Written  suggestions  and  comments  on 
the  proposed  scope  of  the  revised  draft 
as  well  as  any  other  issues  applicable  to 
the  development  of  the  proposal  referred 
to  in  the  first  paragraph  above  should  be 
sent  by  November  2, 1990,  to  the 
Superintendent  Voyageurs  National 
park,  P.O.  Box  50,  International  Falls, 
Minnesota  56649. 

Dated:  August  29, 1990. 
William  W.Scbeiik, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Do&  90-21309  Filed  9-11-90;  8:45  am] 
BIUJNQ  coos  43W-70-M 


National  Register  of  Historic  Places, 
Notification  of  Pending  Nominatlona 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  1, 1990.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Paric 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  27, 1990. 
CanriD.Shull, 
Chief  of  Registration,  National  Register. 

ALABAMA  V 

Talladega  County 

Jemison  House  Complex,  S  of  jet  of 
Chocolocco  and  Cheaha  Creeks,  Eastaboga 
vicinity,  90001507 

CALIFORNIA 

Oiange  County 

Casa  de  Esperanza,  31806  El  Camino  Real. 
San  Juan  Capistrano,  90001484 

COLORADO 

Douglas  County 

Pike's  Peak  Grange  No.  163, 3093  N.  State 
Hwy.  83,  Franktown  vicinity,  90001502 

Teller  County 

Florissant  School,  2009  Co.  Rd.  31,  Florissant. 
90001503 

INDIANA 

Peny  County 

Nester  House,  300  Water  St.,  Troy,  90001486 

KENTUCKY 

Jefferson  County 

Kennedy-Hunsinger  Farm  (Boundary 
Increase)  (Louisville  and  Jefferson  County 
MPS),  4334  Taylorsville  Rd,  Louisville 
vicinity,  90001481 

Three  Mile  Tollhouse.  2311  Frankfort  Ave., 
Louisville,  90001489 


Union  County 

Proctor.  George  N..  House,  KY 1180,  B  of  JcL 
with  Proctor  Rd.,  Waverly  vicinity, 
00001488 

NEW  JERSEY 

Camden  County 

Whitman,  George,  House,  431  Stevens  SL, 
Camden,  90001482 

Hunterdon  County 

Pittstown  Historic  District,  Pittstown  Rd.  and 
adjacent  portions  of  Race  St.  and 
Quakertown  Rds.,  Franklin  and  Alexandra 
Townships,  Pittstown.  90001483 

OHIO 

Butler  County 

Morgan-Hueston  House,  Ross  Rd.  between 
Mack  Rd.  and  Woodridge  Blvd.,  Fairfield, 
90001495 

Cuyahoga  County 

Venice  Building,  8401-8417  Euclid  Ave,, 
Cleveland,  90001496 

Defiance  County 

Holgate  Avenue  Historic  District,  328-716 
Holgate  Ave.,  Defiance,  90001497 

Franklin  County 

Roger,  John,  Farmhouse  (Canal  Winchester 
MPS),  8020  Groveport  Rd.,  Canal 
Winchester,  90001498 

Seneca  County 

National  Orphans '  Home,  Junior  Order 
United  American  Mechanics,  600  N.  River 
Rd.,  Tiffin,  90001499 

Trumbull  County 

Carlick,  Richard,  Residence,  1025  Ravine  Dr., 
Yoimgstown  vicinity,  90001500 

Williams  County 

Fountain  City  Historic  District,  Roughly 
bounded  by  Butler,  Lynn.  W.  Wilson. 
Center,  Portland  and  Beech  Sts.,  Bryan, 
90001501 

SOUTH  CAROLINA 

Charleston  County 

Lighthouse  Point  Shell  Ring  (38CH12)  (Late 
Archaic— Early  Woodland  Period  Shell 
Rings  of  South  Carolina  MPS)  Address 
Restricted,  Charleston  vicinity,  90001505 

Newberry  County 

Hatton  House,  HoUoway  St  between  Folk  St 
and  US  176,  Pomaria,  90001504 

Union  County 

Buffalo  Mill  Historic  District  (Textile  Mills 
in  SC  Designed  by  W.B.  Smith  Whaley 
MPS),  Village  of  Buffalo  and  immediate 
surroundings,  Buffalo  90001506 

TEXAS 

Cameron  County 

Fernandez.  Miguel.  Hide  Yard.  1101-1121 E. 
Adams  St,  Brownsville,  90001485 


VERMONT 

Franklin  Cousty 

Missisquoi  River  Bridge  (Metal  Truss, 
Masonry,  and  Concrete  Bridges  in  Vermont 
MPS),  VT 105-A  over  the  Missisquoi  R., 
Richford,  90001494 

Rutland  Cointy 

Colburn  Bridge  (Metal  Truss,  Masonry,  and 
Concrete  Bridges  in  Vermont  MPS),  US  7 
over  Sugar  Hollow  Brook.  Pittsford. 
90001493 

Windsor  County 

Gilead  Brook  Bridge  (Metal  Truss,  Masonry, 
and  Concrete  Bridges  in  Vermont  MPS), 
VT  12  over  Gilead  Brook,  Bethel.  90001492 

Ottauquechee  River  Bridge  (Metal  Truss, 
Masonry,  and  Concrete  Bridges  in  Vermont 
MPS),  US  S  over  the  Ottauquechee  R., 
Hartland,  90001491 

Quechee  Gorge  Bridge  (Metal  Truss, 
Masonry,  and  Concrete  Bridges  in  Vermont 
MPS),  US  4  over  Quechee  Gorge,  Hartford. 
90001490. 

[FR  Doc.  90*21310  Filed  9-11-90;  8:45  am] 
BtLLMQ  CODE  4310-7041 


INTERNATIONAL  TRADE 
COMMISSION 

[Im^estigation  Na  337-TA-305] 

Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  Investigation  on  ttte  Basis 
of  a  Consent  Order;  Issuance  of 
Consent  Order 

agency:  U.S.  International  Trade 

Commission. 

ACnow:  Notice. 

In  the  matter  of:  Certain  Aramid  Fiber 
Honeycomb,  unexpended  block  or  slice 
precursors  of  such  Aramid  Fiber  Honeycomb, 
and  carved  or  contoured  blocks  or  bonded 
assembUes  of  such  Aramid  Fiber 
Honeycomb. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (AIJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  on  the 
basis  of  a  consent  order. 
FOR  PURTHKR  INFORMATION  CONTACT: 
Katherine  M.  Jones,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1097. 

SUPPLEMEWTARY  INFORMATION:  On  June 
25, 1990,  all  of  the  private  parties  in  the 
investigation  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  proposed  consent  order  and  a 
consent  order  agreement.  On  July  20, 
1990,  the  presiding  ALJ  issued  an  ID 
(Order  Na  41}  terminating  the 


investigation  on  the  basis  of  the  consent 
order  and  consent  order  agreement.  No 
petitions  for  review,  or  agency  or  public 
comments  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  Commission 
mterim  rule  210.53(h),  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  August  31, 1990. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  90-21397  Filed  9-11-90: 8:45  am] 
BILLma  COOE  70M-«MI 


Ilnv.  Nos.  TA-503(a>-21  and  332-29S] 

President's  List  of  Articles  Which  May 
be  Designated  or  Modified  as  EligilHe 
Articlea  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

agency:  United  States  International 

Trade  Conunission. 

ACTION:  Correction  of  effective  date. 

summary:  The  effective  date  for  this 
investigation  is  August  28, 1990. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
September  6, 1990' (55  FR  36707). 

By  order  of  the  Commission. 

Issued:  September  7, 1990. 
Kennedi  R.  Mason, 
Secretary. 

[FR  Doc.  90-21396  Filed  9-ll-9a  8:45  am] 
MUJNQ  CODC  70»M»-II 


[Invsstiaation  Na  731-TA-4ea 
(Prelifflinary)] 

High-Information  Content  Rat  Panel 
Displays  and  SulMssemtMies  ITtereof 
From  Japan 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  mvestigation,  the 


Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  ie73b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  hnports 
from  Japan  of  high-information  content 
(HIC)  flat  panel  displays  and 
subassemblies  thereof  that  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV).  * 

Background 

On  July  18, 1990,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Advanced 
Display  Manufacturers  of  America 
(Washington,  DC)  and  its  individual 
member  companies.  Planar  Systems, 
Inc.,  Plasmaco,  Inc.,  018  Optical  Imaging 
Systems,  Inc.,  The  Cherry  Corporation, 
Electro-Hasma,  Photonics  Technology, 
Inc.,  and  Magnascreen  Corporation, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured,  is 
threatened  with  material  injury,  or  is 
materially  retarded  firom  being 
estabUshed  by  reason  of  LTFV  imports 
of  HIC  flat  panel  displays  fit>m  Japan. 
Accordingly,  effective  July  18, 1990,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
460  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  24, 1990  (55  FR 
30042).  The  conference  was  held  in 
Washington,  DC,  on  August  7, 1990.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 


>  The  record  is  defined  in  |  207.2(h)  of  the 
CommiMion's  Role*  of  Practice  and  Procedure  (10 
CFR  207.2(h]). 


'  For  [mrpo«e(  of  thit  investigation  IflC  flat 
panel  displays"  are  large  area,  matrix  addreaaed 
diiplayt,  no  greater  than  4  inche*  in  depth,  with  a 
picture  element  ("pixel")  count  of  120,000  or  greater, 
whether  complete  or  incomplete,  aaaembled  or 
unassembled.  Included  are  monochrooiatic,  limited 
color,  and  full  color  display*.  Diaplays  may  utilize, 
iMit  are  not  limited  to,  the  following  technologie*: 
Liquid  crystal,  plasma,  and  electrohiminetcence. 
HIC  flat  panel  display*  are  used  to  display  text 
graphics,  and  video.  SubassembUes  of  a  display  that 
are  exclusively  dedicated  to  or  designed  for  use  in 
HIC  flat  panel  displays  are  also  covered  by  this 
investigation. 

The  following  merchandise  is  exchided: 
Segmented  flat  panel  displays,  matrix  addressed 
flat  penel  displays  with  less  than  12(U)00  pixels,  and 
cathode  ray  tubes. 

The  appropriate  Harmonized  Tariff  Schedule 
(HTS)  subheading*  under  which  the  enbiect 
m«rchandi*e  is  cla**lfiable  cannot  he  specified 
l>ecause  (1)  Custom*  rulings  are  not  available  on 
audi  goods,  and  (2)  numerous  provisions  appear 
potentially  applicable. 
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ilw>iiiiiiinaliwi  initoi  inTitigitiaii  to  thr 
SeoMla^  «f  GHWMBe  OB  S^tembar  4. 
1090. 'Oie  aieHB  of  ihe  Commiasion  «re 
contained  in  IISEBCAiblicatifln2Sll 
(September  1990).  entitled  "Uie^ 
Infownntinn  Contaot  Hat  Panel  Displays 
and  Subassemhliei  Theieof  fraa  Jafaa: 
DeteoBinationaflhe  CamnusBionin 
Investigation  So.  731-TA-469 
(Preliminary!  ttedw  flie  TariH  Act  of 
193a  Together  WHh  fhelnlonnation 
Obtained  in  the  Investigatica." 

;By  •nlar^<he£aminiMion. 

Issued  SaplniikwT, 


«m] 


RMS-ll-St; 


CtaMsstleanoaim  73]-i;A-445  ipmasu 

IndurttW  Wtroceilulose  ^oro 
YoyustavM 

AQflNOViUWled  Stsfees  iotecnBtiBaal 

Trade  CoaaaiaaiaB. 

acnOK  Iteviaed  ednduk  for  ^  si&ject 

in' 


EFFECBME  ACXE:  AilgUBt27,  IBSa 

Tedford  Briggs  (202-252-1181).  OflBoe  of 
Investigations,  U.S.  Interaational  Trade 
Conumiaaion,  500  £  Street  S  W.. 
Washingtoa  DC  2M3&  Hearing- 
impaked  individuals  may  obtain 
informalion  on  this  aaatler  fay  contacting 
the  Commiasion'a  TDD  termina]  on  202- 
252-liBiai^eiaons  with  mobility 
impaiiaaitf s  who  %KiU  need  apecial 
aaaistanoe  a  gainw^  access  to  &e 
Commtaaioa  should  contact  fbe  C^ioB  of 
die  SecFatarir  at  202-^252-lOQa 
suppLEMEinwyMWOiiMaviOH:  Elective 
A^Mil  19.  IflOO,  ike  CoBWiisaiaa  instituted 
the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(55  FR 19367.  May  9. 1990).  The 
CommissioB  held  a  public  heanx^  in 
Wiwhingtam,  DC aaiifay  29.  IMS. 
SobsefOBirt  to  the  Consmssien's 
hearing, 'Are  Department  of  Commerce 
exteadad  ^  date  lor  its  £nal  leas  than 
fair  value  JLlTy)  deterrainaftian  in  the 
inveatiiatioa  frna  )uiy  Z 1M0, 1o 
SeptRnbvVi  l!9!B.  and  the  Coiiuurasion 
revised  its  sdhadule  in  the  investigation 
to  oonffltm  Moih  Commerce's  new 
schedule  (55  FR  30284.  July  25,  M90I. 
Conrniene  «wbeeqaentiy  mcKk  its  final 
LTTV  determinatianon  August  27, 1990 
{55  FR  91948).  The  applicable  statute 
directs  that  ^  CoBUBission  Biake  its 
final  inyiBirdetaaainatiantnlhiB^S^ays 
afterCaanCToe'^fiiirf  LTFV 
detenmnafion.  orin'ftds  caaehj 
October  10. 1990. 


Thasetoie.  4he  Casuaisaian^  t 
•ohedule  far  Hoe  iavniitipitina  is-as 
fdUowK  T%e  ^Leadline  iBrfiUBg 
posthearing  briefs  is  September  m,  1890. 
and  thr  dnodlinr  farBeatiea^SlB 
additieoal  MiitteB  Bammeots  OB 
busioass  iproprietaqr  infannatianiB 
jspfaniaar  Jis.  jmhu. 

J^  f^'rtkar  jufunaation  concecaiag 
this  uwestigation  aee  the  Commasian^ 
notice  of  iawestigation  cited  above  and 
the  Commissian's  fiules  ol  JFtectioe  and 
fcocediwe.  part  207,  aut^parts  A  and  C 
(19  CER  ftul  107),  and  part  201,  subparts 
A  tkceugh  £  (19  CFR  part  201). 

Authority:  Ihis  ii— ligiilinn  m  keaa^ 
cQikfarctadMBiieraulharity  aflhe  Taz9f  Act  of 
lS3a  title  VII.  This  Jiotice  is  publisked 
pursuant  to  fi  207.20  of  the  Conuniaeioii's 
rules  (19  CFR  207.20). 

^By  acder  ef  IheCoinniiMion. 

Kenneth  R.  Mason, 

Secretary. 

Issued:  Septembers  1980. 
(FR  Doc.  90-21399  Filed  9-llHae;esl5  amj 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Jose  Bruno  Arm(|ct,  M.D..  Revocation 
of  Registration 

On  December  1.  2909,  the  Oepaty 
Assistant  AdministEaiBr  aS  the  Dsnag 
Enforcement  Administration  (DEA) 
issued  an  Order  to  Show  Cause  to  Jose 
Bruno  Armijo,  M.D.,  1331  San  Andreas 
Avenue  NW.,  Albuquerque,  New 
Mexico  87197,  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
AA2840418.  and  1o  4eny  any  pending 
applications  for  renewal  of  that 
registration  as  a  practictioner  under  21 
U.S.C.  823ff).  The  -statutory  predicate  for 
the  Order  to  SbowCaoae  was  Or. 
Armijo's  lack  of  Buthorizatioa  to  eagage 
in  the  manufacturing,  distcibutiao,  or 
dispensing  of  controlled  substances  in 
the  State  of  New  Mexico. 

"Hie  Order  to  Show  Cause  was  sent  "by 
registered  mail  to  Dr.  Armijo  at  his 
personal  residence,  which  was  also  the 
address  listed  on  his  DEA  Certificate  of 
Registration.  Dr.  Armijo  received  notice 
of  the  registered  mail  on  December  11 
and  afi.  188a  it  was  ntuoied  to  ibe  BEA 
OB  Dacenber21, 1080,  as  tmclaioked.  Chi 
January  25, 1990,  a  DEA  Special  Agent 
attemptd  to  serve  the  Order  to  Show 
Cause  at  Dr.  Armijo's  residence,  but  be 
did  not  appear  to  be  there.  On  Jaauafy 
26, 1990,  a  DEA  Investigator  was 
informed  by  the  local  postal 
representative  that  Dr.  Armijo  continued 
to  receive  and  accept  mail  .at  his 
registered  location.  An  attempt  by  DEA 


to  serve  the  Order  to  Show  Caaae  ftat 
same  day  was  imsuccessful.  Oa  January 
31, 1990,  a  DEA  Investigator  again 
atteoyptedto  serve  '6ie  Order  to  Show 
Cause  at  Dr.  Armijo's  xesidenoe  after  he 
was  seen  there  earlier  tiwt  day.  I!he 
attempt  was  fruitless.  Similarly,  a  DEA 
Investigator's  attempts  to  serve  ^e 
Or^r  te  Show  Cause  on  February  14 
and  26, 19S0,  and  a  Special  Agent's 
attempts  to  so  serve  Dr.  Armijo  on  three 
separate  occasions  in  March  of  1990, 
were  unsuccessful.  During -Dm  time 
period.  Di.  Armiio's  emplt^rsient  status 
was,  andxemaiin,  vskmvm.  He  vacated 
his  office  aeveral  monttis  before  ^e 
Order  to  Show  Cause  was  initially  sent 
to  his  residence  via  registered  mtiil. 

It  is  quite  evident  that  Respoodent  has 
been  resisting  all  attempts  by  DEA  to 
aerve  him  widi  the  Order  to  Show 
Cause.  CansideraUe  effort  1ms  l>aen 
made  to  serve  the  Order  to  Show  Cause 
without  success.  Further  atten^ts  to 
notify  Dr.  Armijo  of  these  proceedings 
and  to  offer  him  an  opportunity  to 
participate  would  be  pointless. 
Consequently,  the  Administrator  now 
enters  his  final  order  in  thas  matter 
based  upon  the  investigative  file. 

The  Admiiristrator  finds  that  on 
August  11, 1988,  the  Board  of  Medical 
Examiners  of  the  State  of  New  Mexico 
(Board)  suspended  Respondent's  state 
license  based  on  his  inability  to  practice 
medicine  Avith  reasonable  skill  and 
safety  due  to  excessive  use  or  abuse  of 
alcohol  or  drugs.  The  Board  relied,  in 
part,  on  a  prescription  survey  conducted 
by  the  New  Mexico  Board -of  j%annacy 
which  indicated  that  Dr.  Armijo  was 
over-prescribing  Oilaudid,  a  Scbedule  II 
narcotic  controlled  substance.  The 
Board  scheduled  an  examinatioan  and 
hearing  to  discuss  the  results  of  the 
survey  with  him  and  to  determine 
whether  the  habitual  use  or  abuse  of 
drugs  or  alcohol  was  affecting  his  ability 
to  practice  medicine.  Dr.  Armijo  failed 
to  appear,  claiming  fhfft  he  was  oirt  of 
state  the  day  of  the  hecuing.  It  was 
subsequently  delermined,  however,  that 
he  wrote  prescriptions  for  controlled 
substances  on  the  very  day  the  hearing 
had  been  schediAed.Tlie  fioard  (hen 
suspended  'tis  state  licen«e. 

On  SeptanA»er21, 1988,  a  DEA 
Investigator  and  a  State  fnspactor 
visitad  Or.  Armifs  «t  his  residenoe,  and 
asked  him  to  voluntary  surrender  his 
DEA  Certifcate  of  Regiatiatieu  and  has 
stale  nintniUed  mfastaaces  regislimtion 
based  upon  Ihe  actioB  arf  the  fio»d.  Dr. 
Arfluio  aflfnaed.  By  Jetter  dated  October 
4, 1988,  and  sent  J^tartifiedamiLiAe 
DEAagaiB  asked  Or.  Ansijete 
voludtanly  BuaBender  his  aegisli'alipB. 
The  DEA  aevar«eceived  the  retan 


receipt.  A  second  letter  dated  January  6, 
1989,  and  sent  via  certified  mail,  was 
returned  to  DEA  as  unclaimed.  On 
March  3, 1989,  a  DEA  Investigator  and  a 
State  Inspector  returned  to  Dr.  Armijo's 
residence  and,  after  knocking  on  the 
front  door  several  times,  placed  a  copy 
of  the  January  6, 1989  letter  with  a 
voluntary  surrender  form  in  an  envelope 
addressed  to  Dr.  Armijo  in  the  locked 
outer  door  of  the  residence.  No  response 
has  ever  been  recieved. 

On  June  30, 1989,  the  Board  of  Medical 
Examiners  of  New  Mexico  revoked 
Respondent's  state  license  based  on  a 
finding  that  Dr.  Armijo  prescribed 
controlled  substances  on  107  separate 
occasions  to  individuals  for  no 
legitimate  medical  purpose.  Since  Dr. 
Armijo  failed  to  request  a  hearing  on  the 
matter  and  did  not  rebut  the  alligations 
against  him,  the  Board's  decision  is  final 
and  is  not  ssbject  to  judicial  review. 

The  Board's  action  has  terminated  Dr. 
Armijo's  authority  to  possess,  prescribe, 
administer,  dispense  or  otherwise 
handle  controlled  substances  in  the 
State  of  New  Mexico.  DEA  does  not 
have  the  statutory  authority  under  the 
Controlled  Substances  Act  to  issue  or 
maintain  a  registration  if  the  applicant 
or  registrant  lacks  state  authority  to 
manufacture,  distribute  dispense  or 
otherwise  handle  controlled  substances. 
See  21.  U.S.C.  823(f)-  See  also  Howard/. 
Reuben.  M.D..  52  FR  8375  (1987);  Ramon 
Pla.  M.D..  51  FR  41168  (1986);  Dale  D. 
Shahon.  DJJ.S..  51  FR  23481  (1986);  and 
cases  cited  therein.  The  Administrator 
therefore  concluded  that  Dr.  Armijo's 
Certificate  of  Registration  should  be 
revoked  due  to  his  lack  of  authority  to 
handle  controlled  substances  in  the 
State  of  New  Mexico. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AA2840418, 
previously  issued  to  Jose  Bruno  Armijo, 
M.D.,  be,  aod  it  is  hereby,  revoked.  It  is 
further  ordered  that  any  pending 
applications  for  renewal  of  that 
registration  be,  and  they  are  hereby, 
denied. 

This  order  is  effective  September  12, 
1990. 

Dated:  August  31, 1990. 
Robert  G.  Bonner, 
Administrator. 
[FR  Doc.  90-21305  Filed  9-11-90;  8:45  am] 
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Pompeyo  Q.  Braga  Bonado,  MJ)^ 
Denial  of  Application 

On  May  7, 1990,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Pompeyo  Q.  Braga 
Bonado,  M.D.  (Respondent)  proposing  to 
deny  his  application,  executed  on 
November  22, 1988,  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 

Respondent,through  counsel,  waived 
his  opportunity  for  a  hearing  and 
instead,  filed  a  written  statement  on  the 
issues  raised  by  the  Order  to  Show 
Cause  pursuant  to  21  CFR  1301.54(c). 
The  Administrator  has  considered  the 
investigative  file,  as  well  as 
Respondent's  written  statement,  and 
hereby  enters  his  final  order  in  this 
matter  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

In  March  1987,  the  New  Jersey 
Department  of  Law  and  Public  Safety, 
Division  of  Consumer  Affairs,  Board  of 
Medical  Examiners  (hereinafter  referred 
to  as  Board)  received  information  that 
Respondent  was  indiscriminately 
prescribing  large  quantities  of  Schedule 
U  controlled  substances  for  suspicious 
individuals.  As  a  result,  the  Board's 
Drug  Diversion  Section  initiated  an 
undercover  investigation. 

On  April  10, 1987,  a  Board  investigator 
went  to  Respondent's  office  in  an 
undercover  capacity.  Respondent  took  a 
medical  history  from  the  investigator 
and  performed  a  cursory  physical 
examination.  The  investigator  requested 
that  Respondent  provide  her  with  a 
prescription  for  Doriden,  a  Schedule  III 
controlled  substance,  expressly  advising 
Respondent  that  she  did  not  have 
trouble  sleeping,  but  rather  wanted  the 
Doriden  because  it  made  her  feel  good. 
Respondent  advised  the  investigator 
that  he  needed  a  medical  reason  for 
prescribing  the  medication.  The 
investigator  then  observed  Respondent 
writing  on  her  medical  record  "diffiadty 
sleeping."  Respondent  issued  the 
investigator  a  prescription  for  30 
Doriden  tablets.  The  investigator  paid 
Respondent  $35.00. 

On  April  16, 1987,  the  undercover 
investigator  returned  to  Respondent's 
office.  On  this  occasion.  Respondent 
took  the  investigator's  blood  pressure, 
but  performed  no  other  physical 
examination.  The  investigator  requested 
that  Respondent  provide  her  with  a 
prescription  for  Dilaudid,  a  Schedule  II 
controlled  substance.  Although 
Respondent  declined  to  prescribe 


Dilaudid,  he  issued  the  investigator  a 
prescription  for  30  tablets  of  Doriden. 
Respondent  then  asked  the  investigator 
if  she  wanted  anything  else.  Upon  her 
request  Respondent  issued  the 
investigator  a  prescription  for  15  tablets 
of  Tylenol  with  codeine  #3.  The 
investigator  paid  Respondent  $30.00. 
The  combination  of  Doriden  and  Tylenol 
with  codeine  is  popular  with  street 
abusers  as  a  heroin  substitute. 

On  June  4, 1987,  the  investigator 
returned  to  Respondent's  office. 
Although  Respondent  declined  to 
prescribe  the  investigator  Doriden. 
codeine,  Dilaudid  or  Tylox,  he  did  issue 
the  investigator  a  prescription  for  30 
tablets  of  Percodan,  a  Schedule  II 
narcotic  controlled  substance. 
Respondent  stated  that  he  needed  to 
justify  the  prescription  by  indicating  in 
her  medical  record  that  she  was  in  pain, 
knowing  that  the  investigator  had  not 
presented  symtoms  of  pain.  Respondent 
refused  to  provide  the  investigator  with 
a  prescription  for  Doriden  in  her 
"husband's"  name,  advising  the 
investigator  to  see  another  physician 
and  alternate  between  the  two  in  order 
to  obtain  more  prescriptions. 
Respondent  did  not  conduct  any  sort  of 
physical  examination  on  this  occasion, 
nor  did  he  discuss  any  medical  problems 
with  the  investigator.  The  investigator 
paid  Respondent  $30.00. 

The  investigator  returned  to 
Respondent's  office  on  June  22, 1987. 
Respondent  refused  to  prescribe 
Dilaudid  or  codeine  base  products, 
however,  he  issued  the  investigator  a 
prescription  for  Doriden.  Respondent 
did  not  perform  any  sort  of  physical 
examination  nor  did  he  ask  any  medial 
questions.  The  investigator  paid 
Respondent  $30.00. 

A  different  Board  investigator  went  to 
Respondent's  office  in  an  undercover 
capacity  on  April  10, 1987.  Respondent 
took  a  medical  history  from  the 
investigator.  The  investigator  requested 
that  Respondent  provide  her  with  a 
prescription  for  Percocet  advising  him 
that  although  she  did  not  know  why  she 
started  taking  it  more  than  one  year 
before,  she  needed  it.  The  investigator 
advised  Respondent  that  she  was  not  in 
pain.  Respondent  stated  that  he  needed 
a  reason  to  give  the  investigator  the 
Percocet.  Notwithstanding  the 
mvestigator's  statement  that  she  was 
not  in  pain.  Respondent  stated  that  he 
would  diagnose  her  problem  as 
migraines.  Respondent  then  performed  a 
cursory  physical  examination  and  gave 
her  a  prescription  for  30  tablets  of 
Darvocet-N.  The  investigator  paid 
Respondent  $35.00. 
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investlfBtflr  whined  to  He^oadeat!* 
office.  A£ter  AdMiaixtg  ag^pB^dan^  4hat 
the  Samaaat-M  which  te  iiad  f^idously 
prescribed  »ias  "jao0eoA."4he 
investigator  j«kad  It  ■■  jwparrytinn  lor 
Percocet.  Aaapandeat  Adviaed  the 
ipm/ottt^gatar  tjiat  «he  would  have  to 
unHafga  « test  to  "cBMer"  jhenuelves,  as 
they  would  ust  "gp  to  jaiT'  S  ahe  waotod 
him  to  "keep  givi^  t^^)  ^Percocet" 
Nonetheless,  Respondent  issued  the 
investigator  a  prescription  for  30  tablets 
of  Percocet  on  this  occasion.  Ahfaon^ 
Respondent  lodk  ^e  investigatofa 
blood  juBSSuie.'te  dtid  not  perform  any 
oilier  jihyaical  examination.  T^e 
investigator  paid  Respondent  SSO-tX). 

The  AdminiStiBtor  condudes  ftiA 
none  of  the  prescriptions  issued  for  the 
two  Board  invesQgators  ivere  issued  for 
a  leghiimte  medicdl  propose  nor  in  Ifae 
course  tif  professional  practice. 

During  '^e  course  of  the  investigation. 
Board  investigatofB  learned  of  an 
individual  who  was  seen  by  Respondent 
at  his  office  between  T>Jovenfber  1986 
and  May  1967.  If^en  the  individual  &8t 
visited  Respondent,  he  complained  of 
bade  pain.  Respondent  lo^^  his 
temperature  and  Uood  pressure,  but 
performed  no  additional  physical 
examination.  Respondent  theu  issued 
fee  indrndual  a  preecription  for  30 
tablets 'OfVercocet  "^as  mdividual 
returned  to  Respondent's  office  a  moiitli 
later  and  rraeived  another  preecription 
for  Percocet,  "wiAi  <ao  question  asked 
with  regards  to  n^  health."  Tliereafter, 
he  returned  to  Respondent's  office  twe 
to  three  limes  each  4veek.  On  «acfa  vish 
Respiaitlent  ^ve  ^le  individual  a 
presd^ition  far  30  toblets  of  Percocet 
without  peffonoing  ai^  sort  of  physical 
examinatton.  Aftar  several  months,  the 
individual  was  consuming  15  to  20 
tablets  -of  l^ercocet  get  day .  He  became 
addiotad  to  f^ercecet  and  on  or  about 
May  3Q87,  auas  admitted  to  a  lacal 
hospital  foUewaog  a  suicide  atten^t. 

On  July  18,  ISKr,  4he  New  Jersey 
Department  af  Law  and  Public  Safety, 
DivisioD«f  Consumer  Affairs  filed  an 
adrainistratiue  ssi^plaint  chazging 
Respondent  with  frescnbing  without 
medical  justificatisn.  gsess  malpractue, 
and  endangecing  the  health  or  life  of  ane 
or  more  jwrBon^i  in  violation  of  Ihe  laws 
of  theState  of  Mew  Jersey.  On  July  16, 
1987.  Respondent  was  sammarily 
suspended  ^m  the  jiractice  of  medicine 
by  Ihe  New  Jersey  State  Board  of 
Medical  Examiners.  This  suspensioo 
continued  until  Qtotdber  12. 19Ba  wihen 
Respondent  owas  jiAien  liaiited  authority 
to  resume  ihe  psactice  of  medicine.  On 
April  1, 1988,  Respondent  sunendeied 
his  prior  DEA  Certificate  of  Hegistiation. 


On  June  A  iltt8.1tovoodeBt  was 
indicted  in  the  SuperaorCsuvtcf  Alew 
Jersey,  Monmouth  County  and  charged 
wMi  oigirt  cmmta  '•f '■nlavrfttUy 
distribdttng  a  uuiHiuOed  ^angwvso 
substance  and«Be«e«nt^lmowBB|Py 
maintaining  ^prennses  •osortoo  to  %y 
persons  neing  t^ailnrfled  dangerous 
sabstanoes.  Ob  )e9y  IB,  1998, 
Respondent  pled  guilty  to  'tinae  tjfaarges 
andtm  August  12, 1988,  was  eentenoed 
to  'fltree  years  probation,  fined  9B)490flO, 
and  ordned  to  peifonn  ZOO  'hows  nf 
commantty  servioe.  In  addition, 
RespondenTs  -driver's  license  was 
revoked  for  <me  year. 

In  his  written  statement,  Respimdent 
argues  that  his  convictions  did  not 
involve  fos  sale  nr  distribetion  of  "hard 
drugs",  snrih  as  cocaine,  heroin  or 
mar^ana,  and  as  a  Tesuh,  Respondent 
should  not  be  Classified  wife  the 
common  drug  dealer  and  ^ould  be 
given  fee  deference  iiis  position  and 
profession  requires.  Respondent's 
contention  is  unworthy  of  serious 
consideration.  The  diversion  of  licit 
controlled  substances  into  the  iQictt 
market  is  as  much  a  problem  in  today's 
society  as  the  distribution  df  illicit 
drugs.  As  a  healfe  care  profession^  and 
DEA  registrant  Respondent  bears  a 
heavy  respensibility  to  ensure  that  the 
controlled  siibstances  he  prescribes  are 
not  abused. 

Respondent  next  acgues  that  because 
fee  amoimt  he  chai^ged  "patients"  was 
far  below  that  charged  by  other 
practitioners  in  similar  communities 
wife  equal  medical  expertise,  one  could 
not  say  that  his  motive  for  writing  illegal 
prescriptions  was  money.  Respondent's 
motivation  is  of  no  great  oonsequeace. 
The  evidence  in  this  case  shows  feat 
Respondent  knowingly  and  intentionally 
issued  controlled  substance 
prescriptions  for  no  legitimate  medical 
purpose.  He  falsified  his  medical  records 
to  justify  such  prescribing.  His 
motivation  Tor  doing  so  is  oTlittle 
consequence. 

Respondeat  contends  feat  fee  amount 
of  controlled  substanoes  he  prescribed 
was  fv  below  what  is  normaDy 
prescribed  by  doctors  in  similar 
situations.  The  relevant  issue  here  is  not 
how  much  was  prescribed,  but  whether 
the  drug  was  prescribed  for  ^le^timate 
medical  need.  As  evidenced  by  fee 
visits  of  ihe  undercover  Board 
investigators.  Respondent  issued 
controlled  substance  prescqptions 
outside  the  scope  of  professionaQ 
practice  and  lor  no  legitimate  medicsd 
purpose. 

Respondent  atlenipts  to  eitplftin  his 
prescribing . of  Peroocet  to  the  indiiridual 
that  ultimately  attempted  auicide. 


RBspeadaBt  etotos  Akat  tte  iiukvidMd 
wasa-drmisddhcttoi^g  befafe-shtoiniiig 
any  drusi  faiua  Jti^pondent  and  that  ihis 
fact  was  waM  irnown  ^kaougfaaut  the 
community.  ISiis  explanatioa.  iuuKevar. 
further  caUs  into  que&tioo  Respondent's 
ability  to  handle  controlled  auhatances 
responsibly.  If,  indeed,  fee  individual 
was  a  known  addict,  then  why  did 
Respondent  prescribe  Percocet,  a  highly 
abused  Schedule  n  narcotic. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Re^Bttflbon  if  iw  lietennines  Ifaatt  ^e 
registrstion  would  be  inoanaistaiit  wdfe 
fee  public  jntepeet.  Pursuant  to  21 USC 
823(fl,  't(i)n  detecmining  fee  public 
interest  the  following  factors  will  he 
considered: 

(1)  Ihe  jeoommandation  ofihe 
apprqpidate  .State  licensing  boazd  or 
disclpiinaty  aufeority. 

i^  The  applicant's  ej^terience  in 
dispensing,  or  conducting  lesearch  wife 
respect  to  controlled  substances. 

"(S)  The  applicant's 'Cenviotion  record 
under  Federal  or  State  laws  relating  to 
fee  manufacture,  distribution,  or 
dispensing  <rf«entreUed  substanoes. 

(4)  Complianoe  wife  appUcable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(&)  Sudi  other  conduct  «4iich  may 
fereaten  the  pufadic  heahfa  or  safety." 

It  is  well  eetafaliihed  that  these 
faotars  aK  to  te  Qonsidered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry].  Scbwarz.  Jr^  MD..  Docket 
No.  88-A2,  54  Fed.  Reg.  16422  (1989); 
Neveilie  H.  WfllJams,  D.D.S.,  Docket 
No.  87-47,  53  Fad.  Reg.  23465  (1988); 
David  E.  Trawick.  D.D.S..  Docket  TIo. 
86-69.  53  Fed.  Reg.  5326  (1988). 

In  this  case,  the  first  throu^  fourth 
factors  apply,  ileepondent  engaged  in 
egregious  misconduct  which  was  an 
abuse  of  bofe  ins  ptofeaaional 
respan8tt>ilities  as  a  physinian  and  his 
responsibilities  as  a  DEA  vegistEant 
This -canduot  led  to  his  oimincd 
coavtotians.  and  loss  of  his  medical 
license  for  a  period  Af  time. 
Respondent's  prescribing  offontEolled 
substances  for  no  l^itimate  medical 
purpose  illustrates  Us  xlisregaid  lor  ihe 
tremendous  responsibility  which 
accompanies  DEA  registration. 
Respondent's  (registration  is  dleariy 
contrary  to  fee  public  interest. 

The  Administrator  is  net  conuinced 
feat  Respondent  accepts  fee  seriousness 
of  his  misdeeds  and  consequently,  is  not 
convinced  feat  such  misdeeds  will  not 
occuragatn  inkhe  future.  Accorcyngly, 
fee  Administrator  of  the  Drug 


Enforcement  Administration,  porsuant 
to  fee  authority  vested  in  him  by  21 
U.S.C  823  and  28  CFR  0.100(b),  hereby 
ordered  feat  fee  aiq;>lication  for 
registration,  executed  on  November  22. 
1988.  by  Pompeyo.  Q.  Braga  Bonado, 
M.D.,  be.  and  it  hs  hereby  is.  denied. 

Dated:  August  31, 19Ba 
Robert  C  Boimsf . 
Administrator. 

[FR  Do&  21307  Filed  9-ll-«0;  8:45  am] 
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Registration 

On  December  16. 1988,  fee  Deputy 
Assistant  Admininstrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lakshmi  K.  Kenue, 
M.D.  (Respondent).  30542  Southfield 
Road.  Suite  230.  Soufefield,  Michigan 
48076.  The  Order  to  Show  Cause 
proposed  to  revoke  Respondent's  DEA 
Certificate  of  Registration,  BK0e03379. 
The  statutory  basis  cited  in  fee  Order  to 
Show  Cause  was  that  Respondent's 
continued  registration  was  inconsistent 
with  fee  public  interest  as  set  forth  in  21 
U.S.C.  823(f)  and  21  U.S.C.  (a)(4). 
Specifically,  the  Order  to  Show  Cause 
alleged  feat  Respondent's  registration 
was  inconsistent  wife  fee  public  interest 
based  on  Respondent's  participation  in 
a  conspiracy  to  uidawfully  dispense 
controlled  substances  and  de&aud 
Medicaid  by  permitting  unlicensed 
individuals  to  complete  pre-signed 
prescriptions  for  controlled  substances 
for  individuals  she  never  saw  as 
patients. 

By  letter  dated  January  17, 1969, 
counsel  for  Respondent  requested  a 
hearing  on  fee  issues  raised  in  fee  Order 
to  Show  Cause.  The  matter  was  placed 
on  the  docket  of  Administrative  Law 
Judge  Francis  L  Young.  Following 
prehearing  procedures,  a  hearing  was 
set  to  be  held  in  Washmgton,  DC  on 
June  27  and  28. 1988.  Upon  request  by 
bofe  parties,  however,  fee  hearing  was 
indefinitely  continued.  The  parties 
entered  into  a  Memorandum  of 
Agreement  in  which  feey  agreed  feat 
Respondent's  DEA  registration  would 
remain  suspended  until  fee  Michigan 
State  Board  of  Medicine  (Board)  decided 
whefeer  or  not  to  reinstate  Respondent's 
medical  license.  The  Board  had  earlier 
temporarily  suspended  Respondent's 
license  based  upon  her  conviction  of 
two  counts  of  attempted  Medicaid  fivud. 
Respondent  later  applied  for 
reinstatement  of  her  license  by  the 
Board.  By  fee  terms  of  the  Vfemorandura 


of  A^eement,  Respondent  agreed  to  fee 
revocation  of  her  DEA  Certificate  of 
Registration,  wifeout  a  hearing,  shoidd 
the  Board  refuse  to  reinstrate  her 
medical  license. 

On  February  13, 1990,  a  state 
administrative  law  judge  issued  an 
opinion  recommending  feat  fee  Board 
find  feat  Respondent  failed  to  meet  the 
requirements  for  reinstotement  of  her 
medical  license.  By  final  order  dated 
April  6, 1990.  fee  Board  adopted  the 
administrative  law  judge's  opinion  and 
denied  reinstatement  of  Respondent's 
medical  license.  Upon  motion  by  the 
Government  and  in  accordance  wife  fee 
Memorandum  of  Agreement  fee 
administrative  law  judge  presiding  over 
fee  DEA  proceedings  terminated  fee 
case  before  him  by  order  dated  May  18. 
1990. 

In  view  of  the  Memorandum  of 
Agreement  entered  into  by  fee  parties, 
fee  Administrator  has  deemed 
Respondent  to  have  waived  her 
opportunity  for  a  hearing,  and  hereby 
issues  his  final  order  pursuant  to  21  CFR 
1301.57  wifeout  a  hearing  and  based 
upon  the  investigative  file  and  fee 
administrative  record  as  it  now  appears. 
See  21  CFR  1301.54(c)  and  1301.54(e). 

The  Administrator  finds  feat  based 
upon  fee  actions  of  a  competent  state 
aufeority  denying  reinstatement  of 
Respondent's  medical  license, 
Respondent  is  no  longer  aufeorized  by 
state  law  to  engage  in  fee 
manufacturing,  distribution,  or 
dispensing  of  controlled  substances. 
Wifeout  a  state  license,  Respondent 
cannot  maintain  a  DEA  registration.  21 
U.S.C.  824(a)(3].  Furfeer,  in  view  of  fee 
Memorandum  of  Agreement  entered  into 
by  fee  parties,  fee  Administrator  has 
deemed  Respondent  not  only  to  have 
waived  her  opportunity  for  a  hearing, 
but  also  to  have  consented  to  fee 
revocation  of  her  registration. 

Accordingly,  fee  Administrator  of  fee 
Drug  Enforcement  Administration, 
pursuant  to  fee  aufeority  vested  in  him 
under  fee  provisions  of  21  U.S.C. 
824(a)(3)  and  28  CFR  ai00(b),  hereby 
orders  feat  DEA  Certificate  of 
Registration,  BK0803379.  previously 
issued  to  Lakshmi  K.  Kenue,  M.D.,  be 
and  it  is  hereby,  revoked.  It  is  further 
ordered  feat  any  pending  applications 
for  renewal  of  that  registration  be.  and 
feey  are  hereby,  denied. 

This  order  is  effective  September  12,  ig9a 

Dated:  August  31,  IQSa 
Robert  C  Bouier, 
Administrate. 
[FR  Doc.  90-21306  Filed  9-11-40;  8:45  am] 
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On  Mardi  30, 1988,  fee  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  FLoyd  A.  Santoer, 
M.D.,  St  Francis  Hospitol,  25  West 
Hayden  Street  Marceline.  Missouri 
64658.  The  Order  to  ^ow  Cause 
proposed  to  deny  his  applications, 
executed  on  April  12, 1988  and  Janoary 
19. 1987,  for  registration  as  a  practitioner 
under  21  U.S.C  823(f).  The  Order  to 
Show  Cause  alleged  that  fee  registration 
of  Dr.  Santaer  would  be  inconsistent 
wife  fee  public  interest,  as  feat  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  was 
received  by  Dr.  Santoer  on  April  4. 1988. 
By  letter  dated  May  3, 1988,  Dr.  Santoer 
requested  feat  DEA  amend  his 
applications  for  registration.  However, 
Dr.  Santoer  did  not  indicate  whefeer  he 
wanted  to  proceed  wife  a  hearing.  By 
registered  mail.  Dr.  Santoer  was  sent  a 
letter  which  again  explained  fee 
procedures  available  to  him  pursuant  to 
fee  Order  to  Show  Cause.  The  registered 
mail  receipt  indicates  feat  it  was 
received  on  July  18, 1988.  More  fean 
feirty  days  have  passed  since  fee  letter 
was  received  by  Dr.  Santoer  and  fee 
Drug  Enforcement  Administration  has 
received  no  response  feereto.  Therefore, 
the  Administrator  concludes  that  Dr. 
Santoer  has  waived  his  opportunity  for 
a  hearing  on  fee  issues  raised  in  fee 
Order  to  Show  Cause,  and  pursuant  to 
21  CFR  1301.54(d)  and  1301.54(e).  enters 
feis  final  order  based  upon  information 
contained  in  fee  investigative  file  21 
CFR  1301.57. 

The  Administrator  finds  feat  in  1977, 
fee  Pennsylvania  Stote  Police 
Department  received  niunerous 
complaints  from  individuals  who  Uved 
in  fee  vicinity  of  Dr.  Santoer's  office. 
The  complainants  stated  feat  feere  was 
an  inordinate  number  of  people  in  feeir 
teens  who  left  Dr.  Santoer's  office 
stimibling  and  ofeers  who  congregated 
on  fee  street  or  on  fee  lawns  and 
sidewalks  in  fee  area.  As  a  result  of  this 
information,  stote  police  officers 
conducted  surveillance  at  Dr.  Santoer's 
office  and  saw  many  individuals,  who  in 
feeir  opinion  and  experience,  appeared 
to  be  under  fee  influence  of  some  type  of 
substance. 

The  police  surveillance  furfeer 
revealed  feat  approximately  nmety-five 
percent  of  fee  people  feat  left  Dr. 
Santoer's  office  proceeded  immediately 
to  a  nearby  pharmacy.  The  officers 
interviewed  fee  pharmacists  at  fee 
pharmacy  and  examined  fee  pharmacy 
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records  for  the  period  between  February 

1. 1978  and  February  24, 197a  The 
records  revealed  that  Dr.  Santner  had 
prescrit>ed  excessive  quantities  of 
Schedule  II  controlled  substances, 
including  ^5,901  dosage  units  of 
Quaalude,  3,129  dosage  units  of  Ritalin 
and  903  dosage  units  of  Percodan. 

Additionally,  a  subsequent 
prescription  audit  conducted  by  DEA 
revealed  ^at  during  July  and  August 
1979,  the  pharmacy  Wled  over  1,900  of 
Dr.  Santner's  prescriptions  for 
Quaalude,  300  mg.  During  the  period 
from  January  1, 1979  through  October  24. 
1979,  this  pharmacy  purchased  over 
179,000  dosage  units  of  Quaalude,  300 
mg.,  most  of  which  was  used  to  fill  Dr. 
Santner's  prescriptions. 

The  extensive  investigative  file  further 
reveals  that  on  February  28, 1979,  based 
on  complaints,  surveillance  and  a 
pharmacy  survey.  Upper  Darby  Police 
Officers  e,xecuted  a  search  warrant  at 
Dr.  Santner's  office  and  seized  patient 
records,  financial  ledgers  and  billing 
information.  The  documents  seized 
during  this  search  further  substantiated 
the  fact  that  Dr.  Santner  prescribed 
large  quantities  of  controlled  substances 
to  patients  on  a  continuous  basis  for  no 
apparent  medical  condition.  Seized 
appointment  books  showed  that  during 
the  period  between  1977  and  1978,  Dr. 
Santner  was  seeing  four  to  eight  patients 
in  each  15  minute  block  of  time. 

As  a  result  of  \he  investigation.  Dr. 
Santner  was  arrested  on  February  28. 
1979.  A  jury  trial  conducted  in  Delaware 
County,  Pennsylvania,  from  September 

7. 1979  to  October  5, 1979,  returned 
guilty  verdicts  on  two  counts  of  violating 
state  controlled  substance  laws.  On 
October  14, 1980,  Dr.  Santner  was 
sentenced  to  six  months  in  prison  and  a 
$5,000  fine  for  unlawful  dispensing  of 
controlled  substances  to  a  drug 
dependent  person.  Dr.  Santner  was  also 
sentenced  to  two  to  four  years 
imprisonment  and  a  fine  of  $15,000  for 
unlawful  dispensing  of  controlled 
substances  by  a  practitioner. 

Shortly  after  Dr.  Santner's  conviction, 
DEA  investigators  learned  that  he  had 
moved  his  medical  office  to  a  room  in  a 
HoUday  Inn  in  Philadelphia. 
Pennsylvania.  He  rented  the  room  under 
a  fictitious  name  and  did  not  inform  the 
management  that  he  would  be  operating 
a  medical  office  from  the  hotel  room. 
The  investigative  file  reveals  that  Dr. 
Santner  continued  to  practice  and  write 
prescriptions  in  the  same  manner  and 
quantity  that  he  had  done  prior  to  his 
arrest.  As  a  result.  DEA  served  Dr. 
Santner  with  an  Order  to  Show  Cause 
and  an  Immediate  Suspension  Order  on 
October  19, 1979.  Following  the 
completion  of  prehearing  procedures. 


the  administrative  law  judge  established 
a  date  and  place  for  a  hearing.  However, 
prior  to  commencement  of  the  hearing. 
Dr.  Santner  and  the  Government  filed  a 
joint  motion  to  stay  the  proceedings 
pending  the  outcome  of  post-trial 
motions  and  appellate  proceedings 
arising  out  of  the  underlying  criminal 
case. 

On  April  11, 1982,  DEA  received 
certification  from  the  Pennsylvania 
Board  of  Medical  Education  and 
Licensure  that  Dr.  Santner's  license  to 
practice  medicine  in  Pennsylvania  had 
been  revoked.  Due  to  this  Board  action, 
the  Administrator  revoked  Dr.  Santner's 
DEA  registration.  See  Floyd  A.  Santner, 
M.D..  Docket  No.  79-23, 47  Fed.  Reg. 
51831  (1982). 

The  Administrator  finds  that  Dr. 
Santner's  criminal  conviction  was 
overturned  on  July  9, 1982,  due  to  a 
procedural  error.  Despite  this  reversal, 
the  Administrator  finds  that  the  facts 
which  underlie  Dr.  Santner's  arrest 
demonstrate  that  he  was  a  pernicious 
prescriber  and  cannot  be  trusted  to 
handle  controlled  substances.  The 
results  of  the  prescription  surveys 
revealed  that  Dr.  Santner  excessively 
and  inappropriately  prescribed 
controlled  substances  to  a  number  of 
patients  over  extended  periods  of  time. 
Additionally,  testimony  presented  at  the 
criminal  trial  revealed  that  Dr.  Santner 
knew,  or  should  have  known,  that  a 
significant  number  of  his  patients  to 
whom  he  issued  prescriptions  for 
controlled  substances,  were  drug 
dependent.  Dr.  Santner's  receptionist 
testified  that  she  noticed  that  a  lot  of  the 
patients  that  came  into  the  office  were 
very  glassy-eyed,  tired-looking,  falling 
all  over  the  place,  bumping  into  things, 
and  spoke  with  slurred  voices.  A 
pharmacist  testified  that  he  turned  some 
of  Dr.  Santner's  patients  away  and 
refused  to  fill  their  prescriptions  when 
they  "stumbled  around  a  little  bit  and 
just  acted  a  little  bit  imusual." 
Additionally,  a  patient  for  whom  Dr. 
Santner  prescribed  controlled 
substances,  including  Quaalude  and 
Valium,  told  Dr.  Santner  she  was  on  a 
methadone  program. 

The  Administrator  further  finds  that 
medical  experts  reviewed  Dr.  Santner's 
patient  records.  One  expert  concluded 
that  the  quantities  and  fi«quencies  of 
the  controUed  substances  prescribed 
presented  a  grave  threat  to  the  health, 
well-being,  and  Ufe  of  the  individuals, 
while  no  cogent  pharmacologic  basis 
had  been  presented  to  justify  their  use 
for  the  patient  complaints.  Another 
expert  concluded  that  Dr.  Santner 
excessively  prescribed  controlled 
substances  and  that  great  mental  and 
physical  deterioration  to  the  patients 


would  result  if  they  took  the  quantities 
prescribed.  A  third  expert  concluded 
that  the  quantity  of  Quaalude.  Valium. 
Doriden  and  Talwin,  prescribed  by  Dr. 
Santner  were  more  than  sufficient  to 
produce  both  psychological  and  physical 
dependence  in  humans.  This  expert 
further  concluded  that  in  many  cases, 
there  was  not  sufficient  time  to  allow  for 
metabolism  of  the  drugs  by  the  patient 
{torn  one  visit  to  the  next  and  if  the 
patient  actually  consumed  all  of  the 
medication  prescribed  between  visits  an 
overdose  would  have  resulted.  Another 
expert  noted  that  Dr.  Santner's  patient 
records  contained  meager  information 
and  that  there  was  an  absence  of 
variation  on  diagnoses  and 
individualized  treatment.  In  several 
cases,  the  treatment  was  obviously  not 
in  the  patient's  best  interest,  as 
demonstrated  by  inadequate  follow-up. 
a  lack  of  alteration  in  medication  and  an 
absence  of  adequate  explanations  for 
the  treatment  given. 

A  DEA  registration  authorizes  a 
physician  to  prescribe  or  dispense 
controlled  substances  only  within  the' 
usual  course  of  his  or  her  professional 
practice.  For  a  prescription  to  have  been 
issued  within  the  course  of  a 
practitioner's  professional  practice,  it 
must  have  been  written  for  a  legitimate 
medical  purpose  within  the  context  of  a 
valid  physician-patient  relationship. 
Legally,  there  is  absolutely  no  difference 
between  the  sale  of  a  illicit  drug  on  the 
street  and  the  illicit  dispensing  of  a  licit 
drug  by  means  of  a  physician's 
prescription.  In  the  instant  case.  Dr. 
Santner's  prescribing  practices  were 
deplorable  and  clearly  outside  the  scope 
of  legitimate  medical  practice.  Dr. 
Santner  has  shown  a  total  disregard  for 
the  health  and  welfare  of  his  patients, 
demonstrated  a  lack  of  appreciation  for 
the  inherently  dangerous  nature  of  the 
drugs  he  prescribed  and  has  abandoned 
the  responsibilities  placed  upon  him  by 
possession  of  a  DEA  registration.  Dr. 
Santner's  past  conduct  constitutes  a 
flagrant  abuse  of  authority  and  leads  the 
Administrator  to  conclude  that  Dr. 
Santner's  registration  would  be 
inconsistent  with  the  public  interest  21 
U.S.C.  823(f). 

Additionally,  the  Administrator  finds 
a  second  statutory  basis  for  denial  of  Dr. 
Santner's  applications.  Dr.  Santner 
materially  falsified  two  applications  for 
registration  under  the  Controlled 
Substances  Act  a  statutorily  sufficient 
basis  for  denial  of  a  DEA  registration.  21 
U.S.C.  824(a)(1). 

The  Administrator  finds  that  Dr. 
Santner  falsified  his  application 
executed  on  April  12. 1986.  by  indicating 
that  he  was  authorized  to  handle 


controlled  siibstances  in  the 
Commonwealth  of  Pennsylvania.  Dr. 
Santner's  Pennsylvania  license  was 
revoked  in  1982,  and  although  that 
license  was  reinstated  on  March  12. 

1986,  the  reinstatement  was  subject  to 
the  condition  that  Dr.  Santner  not 
practice  medicine  and  surgery  within 
the  borders  of  the  Commonwealth  of 
Pennsylvania.  Dr.  Santner  also  falsified 
his  application  executed  on  January  19, 

1987,  by  indicating  that  he  was 
authorized  to  handle  Schedule  II-V 
controlled  substances  in  the  State  of 
Missouri.  However,  pursuant  to  his 
Missouri  Controlled  Substances 
Registration,  Dr.  Santner  may  prescribe 
only  the  following  controlled 
substances:  Tylenol  No.  3,  Tussi- 
organidin  and  Valium.  A  further 
condition  placed  on  the  Missouri 
registration  was  that  Dr.  Santner  could 
not  lawfiilly  write  prescriptions  for 
controlled  substances  until  he  was 
issued  and  had  received  a  DEA 
registration.  The  investigative  file 
reveals  that  in  violation  of  this 
condition.  Dr.  Santner  had,  on  six 
occasions,  written  prescriptions  for 
controlled  substances  and  received 
them  from  the  floor  stock  at  the  hospital 
where  Dr.  Santner  is  employed.  Dr. 
Santner  then  dispensed  them  to  in-house 
patients.  These  prescriptions  written 
during  the  period  of  September  13, 1987 
to  March  19, 1988,  were  for  Tylenol  No. 
3.  Lomotil  and  Percodan.  All 
prescriptions  were  written  without 
proper  authorization. 

Eh-.  Santner  has  a  long  history  of 
controlled  substance  violations.  No 
evidence  of  explanation  or  mitigating 
circumstances  has  been  offered  on 
behalf  of  Dr.  Santner.  The  Administi-ator 
cannot  conceive  of  any  explanation 
which  would  excuse  Dr.  Santner's 
criminal  and  unprofessional  conduct.  To 
protect  the  public  interest  and  to 
prevent  further  diversion  of  controlled 
substances,  the  Administrator  concludes 
that  Dr.  Santner's  registration  would  be 
wholly  inconsistent  with  the  public 
.  interest.  21  U.S.C.  823(f).  In  addition,  the 
Administrator  finds  that  Dr.  Santner 
materially  falsified  his  applications  for 
registration.  21  U.S.C.  824(a)(1). 

Accordingly,  the  Administrator  of  the 
Drug  Enforoament  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  orders  that  the  applications  for 
registration,  executed  by  Dt.  Santner  on 
April  12, 1986  and  January  19. 1987,  be, 
and  hereby  are,  denied.  It  is  further 
ordered  that  any  pending  applications 
for  registration  submitted  by  Dr.  Santner 
are  also  denied. 

This  order  it  effective  September  12. 1990. 


Dated:  August  31, 199a 
Robert  C  Bonner, 
Administrator. 

[FR  Doc.  90-21038  Filed  9-11-90;  8:45  am] 
BNJJNQ  COOe  4410-OMI 

DEPARTMEtfT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-24,6061 

George  Harris  OH  C04  Abilene.  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  16, 1990  in  response  to  a 
worker  petition  received  on  July  16, 1990 
which  was  filed  on  behalf  of  workers  at 
George  Harris  Oil  Company,  Abilene, 
Texas. 

Petitioners  were  unable  to  provide 
any  information  regarding  company 
officials  who  could  be  contacted  for 
appropriate  company  data.  Without 
company  data,  the  Department  cannot 
make  a  determination.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  30th  day  of 
August  1990. 
Marvin  M.  Foolis, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  90-21373  Filed  9-11-90;  8:45  am] 

BHXmO  CODE  4S10-3IMI 

[TA-W-24.3481 

Pacific  Brands  Footwear  Fenton,  MO; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
25, 1990  applicable  to  all  workers  of 
Pacific  Brands  Footwear.  Fenton, 
Missouri.  The  notice  was  published  in 
the  Federal  Register  on  June  7, 1990  (55 
FR  23310). 

Based  on  new  information  from  the 
company,  a  few  additional  workers  are 
currently  being  retained  beyond  the 
May  24, 1990  termination  date  for  close 
down  operations.  Therefore,  the 
certification  is  amended  by  deleting  the 
termination  date.  The  amended  notice 
applicable  to  TA-W-24,348  is  hereby 
issued  as  follows: 

All  workers  of  Pacific  Brands  Footwear, 
Fenton,  Missouri  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  18, 1989  are  eligible  to  apply  for 


adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  31st  day  of 
August  1990. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  90-21372  Filed  9-11-00;  8:45  am] 

mLUNQ  COOE  4510-IO-M 


Mine  Safety  and  Healtti  Administration 

[Docket  No.  ii-90-10-M] 

Sunshine  Mining  Company;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Sunshine  Mining  Company,  P.O.  Box 
1080,  Kellogg,  Idaho  83837  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.11051(b)  (escape  routes)  to  its 
Sunshine  Mine  (I.D.  No.  10-00089) 
located  in  Shoshone  Cotmty,  Idaho.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  escape  routes  be 
marked  with  conspicuous  and  easily 
read  direction  signs  that  clearly  indicate 
the  ways  of  escape. 

2.  The  posting  of  emergency  exit  signs 
would  encourage  employees  to  make  a 
decision  on  which  way  to  go  without  the 
benefit  of  any  information  on  the 
location  of  a  fire.  These  employees 
would  have  the  potential  of  exiting  into 
the  contaminated  split  of  the  ventilation 
system,  thus  resulting  in  a  diminution  of 
safety. 

3.  The  escape  plan  calls  for 
employees,  upon  smelling  smoke  or 
stench,  to  immediately  go  to  the  shaft 
station  through  which  they  entered  the 
mine,  where  an  assigned  person  will 
direct  them  to  exit  the  mine  through  the 
appropriate  route. 

4.  The  active  part  of  the  mine  is 
divided  into  two  separate  ventilation 
circuits.  There  are  two  major  interior 
mine  shafts,  effectively  isolated  from 
each  other,  that  carry  intake  ventilation 
air  to  the  two  distinct  and  separated 
active  areas  of  the  mine.  Fresh  air  flows 
from  the  two  shafts  to  all  work  areas  in 
the  separate  systems. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 


/  VoL  5S.  No.  177  /  Wednesday.  September  12.  1990  /  Noticet 


Federal  Register  /  Vol.  55,  No.  177  /  Wednesday.  September  12,  1990  /  Notices 37585 


AtbnUstntkm.  toon  027, 4015  Wtem 

Boulevard.  Arlington,  Vhgiiita  22209.  All 
cooBiieiits  mnst  bt  postmaikcd  or 
received  in  that  office  on  or  before 
October  12, 1990.  Copies  of  the  petition 
are  available  for  inspection  at  diat 
address. 

Doted:  September  4. 1990. 
PatridaW.Silvey. 

Dmctor,  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  90-21360  Tiled  9-11-90;  8:45  am] 
MUMQ  COOC  4S10-4MI 


Pension  awi  Welfare  Benefite 
Administration 

[ProiiibNad  Transaction  ExMnptloa  tO-eQ; 
Exwnptkm  AppOcation  Na  D-TM*  at  aLl 

Grant  Of  IndlvWml  Exemptions;  First 
National  Bank  of  Anchorage  Common 
Trust  Fund,  etaL 

AOINCv:  ^Bsion  and  Welfare  Benefits 

Administration.  Labor. 

ACnow  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1966  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  l>efore  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  refvesentations 
contained  in  each  api^cation  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  api^catians 
have  been 'available  for  puUic 
inspection  at  the  Department  in 
Washnigton.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  any  mterested  person 
might  submit  a  wrritten  request  that  a 
public  hearing  be  held  (where 
apprt^riate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  exemptions  are  being  granted  solely 
by  the  Department  because,  effective 
December  31. 197a  section  102  of 
ReorganizatioR  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 


authority  of  the  Seatetarjr  of  the 
Treasury  to  issue  exemptions  of  die  type 
proposed  to  the  Secretary  of  Labor. 

Statatory  Ftndngs 

In  accordance  with  section  408(a]  of 
die  Act  and/or  section  4975(c)(2)  of  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  7S-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  die 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  oi  the  ri^^ts  of 
the  participants  and  beneficiaries  of  the 
pUns. 

First  Nadonai  BaiK  of  Auumiage, 
Common  TVust  Ftand  (the  Fond),  Located 
in  Anchorage,  Alaska 

(ProMMIsa  Transaction  Exsn^llon  SO  60; 
Examptton  App«caMon  Ha.  D-79361 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  restating  from  the  application 
of  section  4975(c)(1)  (A)  tfirough  (E)  of 
the  Code,  shall  not  apply  to  past  and 
prospective  sales  of  defaulted  real 
estate  mortgages  (the  Mortgages)  by  die 
Fimd  in  which  certain  employee  benefit 
plans  invest,  to  the  First  National  Bcmk 
of  Anchorage  (the  Bank),  a  party  in 
interest  with  respect  to  the  Fund, 
provided  that — 

A.  With  respect  to  past  transactions: 

(1)  The  sales  were  one-time  cash 
transactions; 

(2)  The  Fund  incurred  no  costs  in 
connection  with  the  sales; 

(3)  The  Fund  sold  each  Mortgage  at 
each  Mortgage's  outstanding  principal 
balance  plus  accrued,  but  unpaid 
interest  and  penalty  chaiges  at  the  time 
of  the  sale; 

(4)  An  independent  qualified 
appraiser  determined  diat  the  purchase 
price  of  each  Mortgage  (described  in 
A.(3)  above)  was  equal  to  the  upper 
limit  of  its  fair  market  value  at  the  time 
of  the  purchases; 

(5)  All  defaulted  Mortgages  of  the 
Fund  were  always  purchased  by  the 
Bank,  rather  than  segregated,  according 
to  a  determination  of  the  Board  of 
Directors  of  the  Bank; 

(^  The  sales  were  determined  to  be  in 
the  best  interest  of  the  Fund  by  the 
Board  of  Directors  of  the  Bank  following 
a  declaration  of  default  in  accordance 
with  the  Comptroller  of  Currency 
regulations;  and 

(7)  The  borrowers  of  the  Mortgages 
were  independent  third  parties. 


B.  With  regard  to  prospective 
transactions  entered  into  aftra- 
Septanber30,1988: 

(1)  The  salM  will  oootinoc  to  be  one- 
time cash  transactions; 

(2)  The  Pwid  will  incur  no  costs  in 
connection  with  the  sales; 

(3)  The  Fond  will  sell  any  future 
Mortgage  at  each  Mortgage's 
outstanding  principal  balance  plus 
accrued,  but  unpaid  interest  and 
penalty  charges  at  the  time  of  the  sale; 

(4)  An  independent  qualified 
appraiser  wiU  determine  that  the 
purchase  price  of  each  Mortgage 
(described  in  8^3)  above)  will  be  equal 
to  the  upper  limit  of  its  fair  raaxket  value 
at  the  time  of  the  purchase; 

(5)  Independent  FUkidaries  (the 
Independent  ndociaries)  appointed  to 
act  on  behalf  of  the  Fund  in  these 
transactions  will  review  and  determine 
that  a  Mortgage  is  in  default,  has  been 
properly  decleued  to  be  in  default  by  die 
Bank  in  accordance  with  the 
Comptroller  of  Currency  regulations, 
and  that  the  prospective  sale  ctf  a 
Mortgage  is  in  the  best  interest  of  the 
Fund; 

(6)  Neither  of  the  Independent 
Fiduciaries  will  derive  more  than  5%  of 
his  gross  annual  income  from  the  Bank 
for  each  fiscal  year  that  he  serves  in  an 
independent  fiduciary  capacity  with 
respect  to  die  transactions  described 
herein; 

(7)  The  Mortgages  will  continue  to  be 
purchased,  rather  than  segregated,  by 
the  Bank; 

(8)  The  Bank  maintains  for  a  period  of 
six  years  from  die  date  this  grant 
appears  in  the  Federal  Re^star  the 
records  necessary  to  enable  persons 
described  in  subsection  (9)  of  this 
Section  B  to  determine  whether  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  the 
circumstances  beyond  the  control  of  the 
Bank  or  its  affiliates,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period; 

(9)(i)  Except  as  provided  in  paragraph 
(ii)  of  this  subsection  (9)  and 
notwithstanding  any  {mmsions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
subsection  (8)  of  this  Section  B  are 
unconditionally  availaUe  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  the  Fund,  who  has 
authority  to  acquire  or  dispose  of  the 


interests  of  die  plan,  or  any  duly 
authorized  nnployee  or  representative 
of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  the  Fund,  or  any 
duly  authorized  employee  or 
representative  of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  the  Fund,  or 
any  duly  aufliorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (9)  shall  be  authorized  to 
examine  trade  secrets  of  the  Bank,  any 
of  its  affiliates,  or  commercial  or 
financial  information  which  is  privileged 
or  confidential;  and 

(10)  The  borrowers  of  die  Mortgages 
will  be  unrelated  third  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
16, 1990  at  55  FR  28962/28964. 
EFFECTIVE  DATE:  This  exemption  will  be 
effective  as  of  August  5, 1980,  and  will 
remain  effective  for  a  five  year  period 
from  the  date  this  grant  appears  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  Uie  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Imperial  Palace,  Inc.  Restated.  Profit 
Sharing  Plan  (the  Plan),  Located  In  Las 
Vegas,  Nevada 

[Prohibited  Transaction  Exemption  90-61; 
Exemption  Application  No.  D-8183] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  die  Act  and  die 
sanctions  resulting  fiom  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past  sales  of 
certain  promissory  notes  and  shares  of 
stock  by  the  Plan  to  Ralph  Engelstad,  a 
party  in  interest  with  respect  to  the  Plan, 
provided  the  proceeds  received  by  the 
Plan  were  at  least  the  greater  of  the  fair 
market  value  at  the  time  of  the  sale  or 
the  Plan's  cash  outiay  for  die  securities 
to  the  time  of  sale. 
EFFECnVE  PATE:  This  exemption  is 
effective  as  of  November  30, 1988. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July  5, 
1990,  at  55  FR  27718. 
FOR  FURTHIR  INFORMATION  CONTACT. 

Paul  Kelty  of  the  Department  telephone 


(202)  523-8194.  (This  is  not  a  toU-fiee 
number.) 

Donald  J.  Keune  Profit  Sharing  Plan  (die 
Man),  Located  in  Toledo,  Ohio 

[Prohibited  Transaction  Exemption  90-62; 
Application  No.  D-8287] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  of  not  more  than  $22,000  (the 
Loan)  to  Donald ).  Keune  (Mr.  Keune) 
the  owner  and  sole  proprietor  of  the 
Plan  sponsor,  and  to  his  wife,  Mary  L 
Keune,  by  Mr.  Keune's  account  in  the 
Plan;  provided  that  the  terms  and 
conditions  of  the  Loan  are  no  less 
favorable  to  Mr.  Keune's  account  in  the 
Plan  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
third  party  at  the  time  of  the  making  of 
the  Loan.^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kay  Madsen  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 


■  The  applicant  represent*  that  Mr.  Keune  U  the 
sole  participant  under  the  Plan.  Hence,  there  it  no 
jurisdiction  under  title  I  of  the  Act  pursuant  to  29 
CFR  2S10.3-3(b).  However,  there  is  jurisdiction 
under  title  II  of  the  Act  pursuant  to  section  4975  of 
the  Code. 


not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  describes  all  material  terms 
of  the  fransaction  which  is  subject  to  the 
exemption. 

Signed  at  Washington,  DC,  this  7th  day  of 
September  1990. 

Ivan  SIrasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  90-21421  Filed  9-11-90;  B:45  am] 
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[Application  No.  D-S30S  at  aL] 

Proposed  Exemptions;  Kenosha 
Lal>orer's  Local  237  Pension  Plan,  at 
•I- 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTKM:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Deparbnent  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice,  Comments  and  request  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  pending  exemption. 

addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-6671,  U,S,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Pendency.  The  applications  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
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Nodce  to  Intatestad  PeHona 

Notice  ef  Mm  ptopewd  exenptions 
will  be  provfded  to  all  iulawHad 
persons  in  the  ■aanar  apeed  apoe  by 
the  appMcaat  aad  the  Departmnt  within 
15  diT*  of  the  date  cf  pirtibcatioii  in  the 
Federal  BasMaK  Sach  aottce  shaH 
indade  a  copy  of  tbe  aotice  of  peedaacy 
of  die  exeflvtion  aa  pnUMied  in  die 
Fed«al  Ras^ster  and  shall  inform 
interested  persons  of  their  ri^t  te 
comment  and  to  request  a  hiring 
(where  appropriate). 

■urn  ■■MMTWiir  ■miwinTinrr  Thn 
pfopoaed  aAduptlona  were  requested  in 
applications  filed  parseant  to  section 
40B(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
wrrf'H'""''*  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 
April  28, 1975).  Effectire  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
197B)  transferred  die  aothortty  of  die 
Secretary  of  the  Treasury  to  issue 
exenqttioBS  of  die  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DepartmenL 

The  ^ifriicatioiia  caatain 
representatiooa  with  regard  to  the 
proposed  cxemptkins  which  are 
suniiBarixed  below.  Int««sted  persons 
are  referred  to  the  appbcatioas  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representatioDS. 

Kenosha  Laborer's  Local  237  Pension 
Plan  (dM  Penskai  Plan);  Carpenter's 
Trust  of  Kenosha.  WI  (die  Carpeotar'B 
Plan);  and  Kenosha  Building  ft 
Coostmctian  Itades  Welfare  Fond  (the 
Welfaie  Flan;  Together,  the  Plans), 
Located  te  Kenosha,  Wisconsin 

[Application  Na  0-6305] 

Proposed  Exemption 

The  Department  is  conaidering 
granting  an  exenqitifm  nnder  the 
authority  of  section  40e(a)  of  the  Act 
and  sectioo  4975(cK2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7S-1  (40  FR 
18471.  April  2a  1975).  If  die  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (bK2)  of  die  Act  and  die 
sanctions  resultiag  from  the  application 
of  section  4975  (rf  the  Code,  by  reason  of 
section  4975(cMl)  (A)  trough  (E)  of  ^ 
Code,  shall  not  sfiply  to  the  pr(^osed 
acquisition  by  the  Plana  of  bmited 
partnership  units  te  the  Kenosha  Civic 
Center  U  Associatea  (KCCA).  a  limited 
partnership  w^ch  ia  a  party  te  interest 
with  respect  to  the  Plans,  provided  the 
Plans  pay  no  more  than  t)w  fair  market 


value  of  die  intereats  on  the  data  of  the 
acquisition. 

Summary  ofFada  aad  RepresenttUiona 

1.  The  Kenosha  Laborers  Local  237  is 
an  employee  organiaatioo  wboae 
members  are  covered  by  die  three  Plans. 
Tbe  Pension  Plan  is  a  defined  benefit 
plan  with  benefits  based  partly  on  the 
balance  of  the  aeparate  accoont  (rf  the 
participaiit  The  I¥ntaoo  Plan  has  342 
participaato  and  easete  of 
appnndmetely  $BJ73j00a  The 
Cerpcnter's  Plen  ia  e  defined  benefit 
plan  with  651  participante  and  assets  of 
approadmately  HMIMBD.  The  Welfare 
Plan  has  435  partkipente  and  assets  of 
approodoBate^  tiM^JOBO.  AD  three 
Plans  ate  maintained  persoant  to 
collective  betgaining  agreements^  The 
Pension  Flan  and  die  Carpenter's  Flan 
eadi  have  ste  tmsteea  on  dieir  Boerds  of 
Trustees.  The  Welfare  Plan  has  eight 
tmsteea. 

2.  KCCA  proposes  to  build,  own  and 
operate  a  hoosing  development  te 
Kenosha.  Wisconnn.  The  housing 
development  will  be  located  on  5J  acres 
of  land  located  between  52nd  and  54th 
Streets  and  11th  and  13th  Avenues.  The 
housing  development  will  include  150  2- 
bedroom  units,  49  of  which  will  be  2- 
and  3-story  townbooses  and  101  of 
whidi  will  be  apartments  in  ^story 
buildings  with  elevators.  The  housing 
development  will  (wovide  for  232 
paiiiing  spaces,  including  82  garages. 
Actual  day-to-day  marketing, 
management  and  maintenance 
operatioos  will  be  provided  by  a 
professional  real  estete  management 
company  which  is  a  general  partner  in 
the  development  The  development  will 
employ  a  full-time,  on-site  manager  and 
maintenance  stafi. 

3.  KCCA  will  consist  of  one  general 
partner  (die  CP)  ovndng  55.22%  of 
KCCA.  and  up  to  15  limited  partners 
owning  tlie  remaining  44.78%  of  the 
partnership.  The  CP  wUl  be  Kenosha 
RedeveloinBent  Associates,  a  limited 
partnersUp.  The  limited  parteership  will 
consist  of  two  general  partners  and  one 
limited  partner.  One  of  the  two  general 
partners  of  the  GP  will  be  Camosy 
Devriopment  Coiporatian  (CDC)  of 
whidi  Mr.  R.E.  Camoay  (Mr.  Camosy) 
owns  more  then  50%  of  die  voting  stodc. 
CDC  will  own  6.41%  of  die  GP,  and 
dierefore  2.965%  of  KCCA.  The  odier 
general  pattoer  of  the  GP  will  be  Bear 
Property  Management,  Inc.  (Bear).  Bear 
will  own  5.41%  of  the  GP,  and  therefore 
2.985%  of  KCCA.  The  limited  partiier  of 
the  GP  will  be  Camoay,  teoorporatcd.  a 
corporation  of  wnidi  Mr.  Camosy  owns 
greater  dian  50%  of  the  voting  stock. 
Camosy,  Incorporated  will  own  89.18% 


of  die  G?,  and  tfaetefoce  48l29%  ef 
KCCA. 

4.  Hiere  will  be  15  limited  pertnershlp 
uBste  evaitebte  te  KCCA.  Eadi  unit  will 
have  B  price  of  $40^000,  end  will 
represent  ownership  of  2.985%  of  the 
profits,  losses,  cash  flow,  tax  credit  end 
property  apprectetion  te  diis  hoosing 
development  The  Pnsion  Plan  tetends 
to  purchase  two  onits.  The  Cerpcnter's 
Plan  and  the  Welfare  Plan  each  tetend 
to  purchase  one  unit. 

6.  The  Wisconsin  Housing  and 
Economic  Development  Administration 
will  provide  a  first  mortgage  to  KCCA  in 
the  amonnt  of  $4,743,200,  writh  interest  at 
the  rate  of  8%%  per  annum  for  a  30  year 
period.  The  city  of  Kenosha,  diroogfa  its 
funds  from  the  U.S.  Department  of 
Housing  and  Urban  Devdopment  will 
provide  a  second  mortgage  to  KCCA  te 
the  amount  of  $2,000,000,  with  simple 
interest  at  the  rate  of  3%  per  annum 
starting  in  the  fourth  year.  There  will  be 
no  interest  diaiged  for  the  first  three 
years.  The  dty  of  Kenosha  will  also   . 
provide  a  grant  which  is  not  to  be 
repaid,  te  the  amoont  of  $1  J34X)00. 

6.  Camosy  Construction  Co.,  Inc.  is  a 
party  te  teterest  to  the  Plans  because  it 
is  an  employer  whose  employees  are 
covered  by  the  three  Plans.  Mr.  Camosy 
owns  greater  than  50%  of  the  voting 
stock  of  Camosy  Construction  Co..  tec. 
CDC  and  Camosy,  Incorp<»ated  are 
parties  in  interest  to  the  Plans  as  a  result 
of  Mr.  Camosy's  stock  ownership  of 
those  corporations.  Mr.  Camosy's  son, 
R.J.  Camosy,  who  is  President  of 
Camosy  Construction  Co.,  Inc.  and  of 
Camosy,  Incorporated,  is  one  of  the  six 
trustees  on  the  Board  of  Trustees  of  the 
Pension  Plan.  Neither  Mr.  Camosy  nor 
any  employee  of  any  company  owned 
by  Mr.  Camosy  (other  than  R.J.  Camosy) 
serves  as  a  fiduciary  with  respect  to  any 
of  the  three  Plans.  The  contract  builder 
for  KCCA  will  be  Camosy,  Incorporated. 
The  property  management  and 
mariceting  for  KCCA  will  be  performed 
by  Bear.  The  applicant  has  represented 
that  KCCA  constitutes  a  real  estate 
operating  company  within  the  meaning 
of  Regutetion  S  2510.3-101(e).> 
Accordingly,  the  applicant  represents 
that  the  assets  of  the  Plans  will  teclude 
the  limited  partnership  units  te  KCCA, 
but  will  not  include  the  underlying 
assets  of  KCC^. 

7.  The  Johnson  Heritage  Trust 
Company  of  Kenosha.  Wisconsin 
dHTC),  has  been  retained  by  the  Plans 
to  act  as  an  mdependent  fiduciary  with 


■  in  this  propowd  exempUMt.  iIh  Oapwtaacnt 
expresM*  no  opinion  a*  to  whether  KOCA  it  a  real 
estats  opsranfis  oompaiiy  wifnin  tne  nwarnnf  of 
(  asaas-ioi(«). 


respect  to  the  sub)eot  transaction.  JHTC 
will  be  making  the  detenninatten  on 
behalf  of  the  Plans  as  to  whether  to 
engage  te  tfte  subject  transaction.'  |HTC 
is  orgarriied  under  die  laws  of  die  Stete 
of  Wisconste  and  Is  empowered  to  ad 
as  a  trust  compaiqr  and  fidadary.  ft 
currendy  has  assets  under  management 
for  its  various  dteats  te  axcess  ot  487 
million  dollars.  Of  this  amount 
approximately  150  million  dollar* 
represents  assets  held  te  benefit  plane 
subject  to  die  Act  piTC  represmta  diat 
it  is  independent  of  Mr.  Camosy,  R.). 
Camosy  and  all  businesses  owned  by 
Mr.  Camosy  and  R.).  Camosy.  Neidier 
Mr.  Camosy  nor  R.J.  Camosy  has  any 
ownership  of  JHTC  or  serves  as  an 
employee,  officer,  director  or  trustee  for 
JHTC.  No  busteesscs  owned  by  either 
Mr.  Camosy  or  R.).  Camosy  have  any 
ovniership  te  JHTC  or  any  business 
relationships  with  JHTC 

8.  Mr.  Robert  Schneider,  Senior  Vice 
President  and  Trust  Officer  of  JHTC  has 
represented  diet  he  has  reviewed  the 
proposed  transaction  and  determined 
that  it  is  appropriate  for  the  Plans  and  te 
the  best  teterests  of  their  partidpants 
and  beneficiaries.  Mr  Schneider 
represents  that  even  if  die  project  were 
not  to  increase  te  value,  the  Plans  would 
be  receiving  an  annual  cash  return 
which  would  justify  tevestment  te  die 
project.  Mr.  Schneider  further  represents 
that  the  project  appears  to  be  well 
thou^t  out  more  than  adequately 
financed,  and  is  being  developed  and 
managed  by  a  high-quality  general 
partner  whose  reputation  is  of  the 
highest  professional  caliber,  te  addition. 
Mr.  Schneider  slates  that  given  the  very 
real  possibility  that  diere  will  be 
substantial  appreciation  te  die  project 

»  The  Dtpartaent  twtet  that  aecHoo  eH(a)(1)  of 
the  Act  reijuina,  among  other  thing*,  that  a 
fiduciary  of  a  Plan  muat  act  prudently,  solely  in  tha 
interest  of  the  Ban'a  partlcipanta  and  beneficiartea, 
and  for  the  exehuiva  puipo**  <*  proriding  baneflU 
to  participants  and  bmaficiariaa  «*he«  fluakkis 
investment  decisions  on  behalf  «f  a  Plan.  In  order  to 
act  prudently  In  making  investment  decisions,  tha 
fiduciary  mmt  uuiislilei.  amoRg  other  factors,  the 
avaflabiUty,  riaka  and  potnittal  ratom  of  altamativa 
investmanU  for  tha  Ptan.  hiTMting  tha  Plau'  aawta 
in  tha  partnarahip  mitt  would  not  aatiafy  taction 
404(a)(1)  if  (uch  invMttnenta  would  provide  the 
Plant  with  Ibm  letmn.  ia  eomparlaoa  to  risk,  tkan 
comparable  in*aaimtf«i  available  to  tlw  Hani  or  if 
the  partnership  onita  «*oiild  tnnrolve  a  greater  rtak  to 
the  security  of  tha  PUnm'  aaaatt  than  other 
investments  offering  •  similar  return. 

Thos,  in  deddtng  wlledier  and  to  what  extent  to 
invest  IB  AM  partrwnMp  vi6X».  Die  fktactory  ■">•< 
consider  only  iKlon  nriatint  M  ^  intHMtt  if  *• 
Plant'  participaaU  and  baaafidariss  in  tbak 
retirement  incomat.  A  dedtion  to  invett  in  the 
partnership  onlts  may  not  ht  influenoed  by  •  dedra 
to  ttimulate  business  in  a  particular  geographic  area 
or  to  enoouraga  the  ui«  of  union  labor  unless  tha 
investment  whan  MfB^  t^^  <>"  t^**  ^■*'*  ^  '** 
economic  value,  would  ba  equal  to  or  auparioe  to 
altemaUve  investmsfli  aTailaUa  to  tha  Plan. 


over  the  ensuing  years,  the  potenttel 
return  to  the  Flans  would  be  more  than 
adequate  given  the  perceived  risks.  Hue 
reasoning  is  further  enhanced  by  the 
fact  that  the  tevestment  te  this  projed 
comprise  a  very  small  percent!^  of  the 
total  assets  of  each  Pl«i.  and  tint  the 
Plans  theraselvas  are  te  need  of 
tevestmente  which  provide  for  some 
inflationary  hedge,  te  evaluating  die 
tevestment  Mr.  Schneider  represents 
that  he  considered  the  fact  that  a  party 
te  teterest  Camosy,  tecorporated.  will 
be  providing  services  to  KCCA.  Mr. 
Schneider  represents  diet  JHTC  as 
tedependent  fiduciary  for  the  iHans,  will 
monitor  and  review  die  Plans' 
tevestments  te  KCCA  and  will  take 
whatever  steps  are  mcessary  to  protect 
the  teterests  of  die  Ptens.  JHTC  has  the 
authority  to  bold  and  retein  the 
tevestanents  for  each  of  the  Plans,  and  te 
tiie  event  JHTC  determtees  that  it  is  no 
longer  prudent  to  hold  the  tevestments, 
JHTC  has  the  audiority  to  sell  each  of 
die  Plans'  tevestments  te  KCCA. 

9.  te  summary,  die  applicant 
represents  that  the  proposed  transaction 
satisfies  die  criteria  of  sectton  408(a)  of 
the  Ad  because:  (1)  The  tevestments 
will  represent  approximately  1.15%  of 
the  Pensitm  Plan's  assetSrOJ%  of  the 
Carpenter's  Plan's  assets,  and  2.1%  of 
the  Welfare  Plan's  assets;  (2)  The 
limited  partnership  onits  will  be 
acquired  by  the  Flans  on  the  same  terms 
as  they  will  be  offered  to  all  other 
investors  te  such  units;  (3)  JHTC,  the 
Plans'  tedependent  fidudary,  has 
reviewed  the  proposed  transaction  and 
determmed  that  it  is  appropriate  for  the 
Plans  and  te  the  best  teterests  of  thdr 
participants  and  benefidaries;  and  (4) 
JHTC  will  monitor  the  investments  on 
behalf  of  the  Plans  and  has  the  authority 
to  sell  the  tevestments  te  the  event  it 
determtees  that  it  is  te  the  Plans'  best 
teterests  to  do  so. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

Stete  Farm  Insurance  Companies' 
tecenttve  end  Thrift  flan  for  United 
States  Empteyaes  (die  Flan),  Located  te 
Chicago,  niteds 

[AppNcatton  Na  D-63291 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  luider  the 
authority  of  section  408(a)  of  die  Ad 
and  section  4976(cK2)  of  die  Code  and  te 
accordance  with  the  procedures  set 
fordi  te  ERISA  Procedure  75-1  (40  FR 
18471,  Aprd  28, 1976).  If  die  exemption  is 
granted  the  restricttens  of  sections 


406(aJ  and  406(bMl)  and  (bK4  ef  Um  Ad 
and  tee  sanctions  resulting  from  Um 
application  of  aectteo  4975  of  te  Coda 
by  reeaon  of  section  4975(c)(1)(A) 
dirough  (E)  of  die  Code,  shall  not  a^ty 
to  the  sele  (die  Sole)  on  Aii^aat  29i  1968^ 
of  219,700  sherea  of  Joalyn  Corporattan 
Qoslyn)  common  stock  (die  Stock)  by 
the  Plan  to  Stete  Farm  Mataal 
Automobde  Insurance  Company  (die 
Company),  a  party  te  teterest  widi 
re^ed  to  die  Hen.  provided  thet  the 
Cooq)any  reimburses  to  the  Flan  an 
amonnt  equal  to  tha  ditterence  betweea 
the  cost  to  the  Plan  of  purchasing  the 
Stock  and  the  proceeds  received  by  die 
Plan  from  the  sale  of  the  Stock  to  the 
Company,  and  further  provided  that  die 
Company  reimburses  the  Plan  $3,296.50 
for  the  commission  paid  by  the  Plan 
inddental  to  the  Sale. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  August  29, 1989. 

Summary  of  Pacts  and  Representations 

1.  The  Plan  is  a  defteed  contribution 
plan  established  by  tee  Compeny  and 
certam  of  its  affiliates.  The  Plan  also 
meets  the  requirements  for  treatment  as 
a  cash  or  deferred  arrangement  under 
section  401(k)  of  die  Code.  The  Flan  has 
three  named  trustees  (the  Trustees),  all 
of  whom  are  officers  of  the  Company. 
Ilie  Plan  has  approximately  40,000 
participants  and  $700,000,000  te  assets. 

The  Plan  provides  for  three  pooled 
investment  funds,  consisting  of  the 
Equities  Account  the  Balanced  Account 
and  the  Fixed  tecome  Account.  Plan 
participants  may  elect  to  allocate  the 
assets  te  their  individual  accounts  under 
the  Plan  to  any  of  the  aforementioned 
funds  te  any  combination.  The  Equities 
Account  invests  primarily  m  common 
stock  and  other  equity  securities,  with 
an  investment  objective  of  long-term 
growth  of  capital  and  mcome. 

Under  the  Plan  and  the  related  Trust 
Agreement  for  the  Plan,  the  Company  is 
responsible  for  making  investment 
dedsions  with  respect  to  the  assets  of 
each  of  the  pooled  investment  funds 
imder  the  Plan,  tecluding  the  Equities 
Account  Accordingly,  all  investment 
decisions  are  made  by  the  Compeny 
through  ite  tevestment  department  (the 
tevestment  Department). 

2.  Over  a  two  year  period  from  Aprd 
1, 1986  duough  March  4, 1987,  the 
Investment  Department  purchased  the 
Stock  on  behalf  of  the  Plan's  Equity 
Account  The  Stock  was  purchased  on 
the  Over  the  Counter  market  at  an 
average  price  of  $31.68  per  share, 
residting  te  an  expenditure  to  the  Plan  of 
$6,95g,675.0a  As  of  August  29, 1980.  die 
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Stock  represented  .94  percent  of  the 
Plan's  assets. 

3.  In  August  1989,  the  Investment 
Department  lost  confidence  in  the  new 
management  of  Joslyn  and  became 
concerned  about  the  prospects  of  future 
earnings  of  Joslyn.  The  applicant 
represents  that  the  Stock  had  not 
performed  well  during  the  period  in 
which  it  was  held  by  the  Plan.* Based  on 
the  Stock's  poor  performance  and  the 
speculative  nature  of  future  gain,  the 
Investment  Department  determined  that 
the  Stock  was  no  longer  an  appropriate 
holding  for  the  Equity  Account's 
portfolio  of  common  shares. 
Accordingly,  the  Investment  Department 
determined  to  sell  the  Stock  from  the 
Equity  Account. 

4.  'The  applicant  represents  that  the 
Investment  Department  believed  that  it 
was  in  the  best  interests  of  the  Plan  to 
sell  the  Stock  directly  to  the  Company, 
due  primarily  to  the  limited  trading 
interest  in  the  Stock  and  the  problems 
associated  with  block  selling.  There  are 
only  three  dealers  in  the  Stock,  and  the 
Plan  owned  slightly  less  than  5  percent 
of  the  outstanding  shares.  The  applicant 
notes  that  a  sale  of  a  large  block  would 
likely  depress  the  market  price  for  the 
Stock.  Additionally,  if  the  Plan 
attempted  to  sell  the  Stock  in  small  lots 
over  time,  or  to  entities  other  than  the 
Company,  the  market  price  for  the  Stock 
would  also  likely  be  depressed. 

5.  On  August  29, 1989,  the  Plan  sold  its 
entire  holdings  of  the  Stock  to  the 
Company.  The  Plan  paid  a  brokerage 
commission  to  Smith  Barney  of  1 V^  cents 
per  share  ($3,295.50]  incidental  to  the 
sale.  The  Plan  received  net  proceeds 
from  the  Sale  of  $6,450,392.00,  based  on 
an  Over  the  Counter  market  price  on  the 
date  of  the  Sale  of  $29.36  per  share.  This 
price  was  determined  by  using  the 
midpoint  value  of  the  inside  market 
quote  (highest  bid-lowest  offering)  on 
tile  date  of  the  transaction. 

6.  The  applicant  submitted  a  letter 
dated  June  27. 1990,  from  Merrill  Lynch, 
an  independent  market  maker  in  Joslyn. 
In  this  letter,  Merrill  Lynch  states  that  it 
has  reviewed  the  terms  of  the  Sale,  and 
that  based  on  the  relatively  light  trading 
activity  in  the  Stock,  they  are  of  the 
view  that  if  the  Plan  had  attempted  to 
dispose  of  its  entire  219,700  share 
holding  on  the  open  market,  it  would 
have  depressed  the  market  price  of  the 
Stock.  Furthermore,  Merrill  Lynch 
concluded  that  the  amount  received  by 
the  Plan  from  the  Sale  was  at  least  as 
favorable  as  what  it  would  have 
received  had  the  shares  been  sold  in  the 
open  maricet 


*The  appticaiit  alao  notes  that  the  Stock  hat  not 
a|>pi«ciated  In  Talne  aince  the  date  of  the  Sale. 


7.  In  the  course  of  its  established 
internal  review  procedures,  the 
Company  subsequently  became  aware 
that  the  Sale  was  prohibited  under 
section  406  of  the  Act.  On  September  12, 
1989,  the  Trustees  were  informed  that  a 
prohibited  transaction  had  occurred. 
The  Trustees  contacted  legal  counsel, 
and  an  application  for  exemption  was 
subsequently  filed  with  the  Department. 

8.  The  applicant  represents  that,  if  the 
exemption  is  granted,  the  Company  will 
make  a  contribution  to  the  Plan  in  an 
amount  equal  to  the  difference  between 
the  cost  to  the  Plan  of  purchasing  the 
Stock  and  the  proceeds  received  by  the 
Plan  from  the  sale  of  the  Stock  to  the 
Company.  Such  contribution  will  be  in 
addition  to  the  amount  required  under 
the  Plan.  The  applicant  further 
represents  that  such  contribution  will 
not  exceed  the  limitations  of  section  415 
of  the  Code.  The  Company  will  also 
reimburse  the  Plan  $3,295.50  for  the 
commission  paid  incidental  to  the  Sale. 

9.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  terms  and  conditions  of  section 
408(a)  of  the  Act  because: 

(a)  The  Plan  was  paid  the  fair  market 
value  for  the  Stock,  based  on  an 
objective  third  party  source,  (the  Over 
the  Counter  market  price  determined  by 
using  the  midpoint  value  of  the  inside 
market  quote  at  the  time  of  the 
transaction);  (b)  An  independent  market 
maker,  Merrill  Lynch  stated  that  the 
amount  received  by  the  Plan  from  the 
Sale  was  at  least  as  favorable  as  what  it 
could  have  received  had  the  shares  been 
sold  on  the  open  market;  (c)  The 
Company  is  willing  to  reimburse  the 
Plan  an  amount  equal  to  the  difference 
between  the  cost  to  the  Plan  of 
purchasing  the  Stock  and  the  amount 
received  by  the  Plan  from  the  Sale;  (d) 
The  Company  will  reimburse  the  Plan 
$3,295.50  for  the  commission  paid 
incidental  to  the  Sale;  and  (e)  The 
Company  has  demonstrated  good  faith 
with  regard  to  the  transaction  by,  among 
other  things,  promptly  identifying  it  as 
prohibited  under  section  406  of  the  Act 
pursuant  to  its  internal  review 
procedures,  and  by  filing  an  exemption 
application  with  the  Department 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliates 
thereof)  results  in  the  plan's  either 
paying  less  than  or  receiving  more  than 
fair  market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  imder 
applicable  provisions  of  the  Internal 


Revenue  Code,  including  Sections 
401(a)(4),  404,  and  415. 

RM  FUflTHER  INFORMATION  CONTACT: 

Ms.  Kay  Madsen  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 

Pathology  and  Laboratory  Medicine, 
P.C.  Profit  Sharing  Plan  (tiie  PALM 
Plan);  and  Dekalb-Gwinnett 
Patiiologists,  P.C  Profit  Sharing  Plan 
(tiie  Dekalb  Plan;  Collectively  tiie  Plans) 
Located  in  Atlanta,  Georgia 

[Application  Noa.  D-8363  and  0-8364] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  tmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(a)(1)(D)  and  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (B),  (D), 
and  (E)  of  the  Code,*  shall  not  apply  to 
proposed  loans  (the  Loans)  by  certain 
individually  directed  accounts  of  the 
Plans  (the  Account  or  Accounts)  in 
amounts  totaling  $390,000  to  PLINC 
Partners  (PLINC);  provided  that  no  more 
than  25%  of  the  assets  of  any  of  the 
Accounts  is  involved  in  the  Loans  and 
provided  further  that  the  terms  of  the 
Loans  are  and  remain  at  least  as 
favorable  to  any  of  the  Accounts  as 
terms  negotiated  at  arm's  length  with 
unrelated  third  parties. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  both  profit  sharing 
plans,  qualified  pursuant  to  section 
401(a)  of  the  Code,  which  permit 
individual  participants  to  direct  the 
investments  of  the  assets  in  their 
Accounts.  As  of  December  31, 1989,  the 
PALM  Plan  and  tiie  Dekalb  Plan,  had 
ten  (10)  and  seven  (7)  participants, 
respectively.  On  December  31, 1988,  the 
PALM  Plan  and  tiie  Dekalb  Plan  had 
assets  of  approximately  $2,329,300  and 
$1,739,022,  respectively.  The  assets  of 
each  of  the  Plans  are  held  in  trust  by 
Hugh  C.  Moore,  the  Trustee  (the 
Trustee)  for  each  of  the  Plans.  The 
trustee  is  also  a  participant  in  the  PALM 
Plan  and  an  employee  of  Pathology  and 
Laboratory  Medicine,  P.C,  (P&LM). 

2.  P&LM.  a  professional  corporation 
organized  under  the  laws  of  the  State  of 


*  For  puipoaes  of  thia  proposed  exemption  the 
references  made  to  proviaiona  of  Title  I  of  the  Act 
unless  otherwise  specified,  shall  be  deemed  to 
include  parallel  proviaiona  of  the  Code. 


Geofyia  with  offices  located  in  Atlanta, 
sponsors  the  PALM  Plan  for  its 
employees  and  rise  ssrvts  as  plan 


PftLM  is  ovrotd  by  foar  doctors  (tfM 
P&LM  Doctors)  aach  of  vrtiom  is  a 
twenty-five  parosst  (a%)  stodckoMer  in 
P&LM.  an  snaptayse  in  PftLM.  and  a 
participant  in  ths  PALM  Han.  Ths  PftLM 
Doctois  are:  Myang  Y.  Chang,  Mi)„ 
ChrMophar  |.  Alan.  MJ)„  Inaas  C 
Bootk,  MJX,  and  Raphael  K.  Graves, 
M  J}.  Tin  Drustae  and  On.  Allan.  Booda, 
and  Graves  serve  as  officers  and 
directors  of  PftLM.* 

Dekalb-Gwinnett  PatiiotogUts,  P.Cn 
(DGP).  a  profsssional  corporation  with 
offices  located  ia  AUanta,  is  oii^niied 
under  Um  laws  of  tiie  State  of  Georgia 
and  ^Kmsors  the  Dekalb  Plan  for  its 
employees. 

DGP  is  owned  by  five  doctors  (the 
DGP  Doctors)  snch  of  whom  is  a  twenty 
percent  (20%)  stockholder  in  DGP,  an 
employee  of  DGP,  and  a  participant  in    . 
tiie  Dekalb  Plan.  The  DGP  Doctors  are: 
Prank  Mattiiewsi  MJ)n  Alexander  T. 
Parkinson,  MJX.  Rene  A.  Tapia,  MJX. 
Hilary  K.  Hargnaaves,  M.D.,  and  Ed%vin 
W.  Nunnery,  hU)^  The  Trustee  and  Drs. 
Matthews,  PariUnson,  Tapia.  and 
Nuimery  serve  as  officers  and  directors 
ofDGP." 

Botii  P&LM  and  DGP  are  engaged  in 
the  business  of  providing  pathology 
services  to  hospitals  in  the  Atlanta  area. 

3.  nJNC,  a  partnership  established 
under  the  laws  of  tiie  State  of  Georgia, 
has  offices  located  at  3300  Buckeye 
Road,  Suite  178,  in  Atianta,  Georgia. 
PLINC  was  formed  to  won,  sell  hold  for 
appreciation,  lease,  develop,  and 
manage  real  estate,  or  to  engage  in  any 
other  trades  or  businesses  approved  by 
its  partners.  There  are  twelve  partners 
in  PLINC  (tiie  PUNC  Partners)  whose 
ownership  interests  range  from  10%  to 
1.25%.  Tiie  four  P&IM  Doctors,  and  three 
of  the  five  DGP  Doctors  each  own  a  ten 
percent  (10%)  Interest  In  PUNC.  The 
Trustee  is  also  a  partner  in  PUNC  with 
a  7.5%  partnerdiip  intetcsL  The  four 
remeining  PUNC  Partners  are  Tom  D. 
Raaen,  L  David  Stacy.  W.  Verion 
Bexley.  and  Nelda  Warner,  who  own, 
respectively,  10%,  10%.  1.25%, 
partnership  interests  in  HJNC.  Tom.  D. 
Raaen.  and  L  David  Stacy,  were 
formerly  owners  of  and  employed  as 


■  As  Bodi  liw  Trastae  and  the  PSLM  Doctors  are 
parties  tn  intereat  wWi  respect  to  Sm  PALM  Ban 
under  section  K14)|M)  of  the  Ad  and  disquaUfied 
persons  with  reaped  to  li»  PALM  Han  oader 
section  *Br7l(«Rli(H)  of  the  Code. 

•  As  such  the  Trutee  and  (he  DGP  Doctois  are 
parties  in  intereat  with  respect  to  Hie  Dekalb  Plan. 
pursuant  to  3(l<nM)  of  the  Act  and  disqualified 
pel  sons  wMi  reaped  to  fln  Oricalb  Ran  under 
sectloii  «rS(eK2)(H1  of  the  Code. 


physicians  by  the  corporation  whidi 
was  tiie  predeoessor  of  P&LM  and  DGP. 
It  is  reprasented  diat  Torn  D.  Raaen 
recently  retired  from  DGP.  and  L  David 
Stacy  is  no  longer  associated  with 
P&LM.  W.  Verion  Bexley,  and  Nelda 
Warner  were  also  formerly  employed, 
respectively,  as  cytologist  and  chief 
tecnnidan  by  the  corporation  v^ch  was 
tiie  predecessor  of  P&IA1  and  DC3*.  but 
are  no  longer  so  employed. 

4.  It  is  represented  that  provisions  of 
the  flan  documents  of  botii  the  PALM 
Flan  and  the  Dekalb  Plan  permit 
participants  to  direct  the  investment  of 
their  Accounts  in  tiieir  respective  Plans. 
In  accordance  with  such  plan 
provisions,  ei^t  (8)  participants  (the 
Eight  Participants),  wish  to  direct  the 
investment  of  part  of  their  respective 
Accounts  into  the  Loans  to  PUNC  in  an 
amount  totaling  $390,000.  Four  of  the 
Eight  Participants  are  in  the  PALM  Plan, 
and  the  otiier  four  are  participants  in  the 
Dekalb  Plan.  The  Eight  Participants  are 
Drs.  Chang,  Allen,  Bottle,  Graves, 
Matthews,  Parkinson,  Tapia.  and 
Hargreaves.  It  is  represented  that  all 
Eight  Participants  are  parties  in  interest 
under  the  Act  with  respect  to  their 
Accounts  either  in  the  PALM  Plan  or  to 
the  Dekalb  Plan.  Seven  of  the  Eight 
Participants  are  also  partners  in  PUNC. 

It  is  represented  that  less  than  25%  of 
tiie  assets  of  any  of  the  Eight 
Participants'  Accounts  wiU  be  invested 
in  the  Loans.  The  dollar  amount  each  of 
the  ffight  Participants  proposes  to  toen 
to  PL^iC  tiie  total  of  tiie  assets  in  eadi 
Account,  as  of  December  31, 1988.  and 
the  percentage  of  such  assets  to  be 
invested  in  the  Loans  are  set  forth 
below: 


Participant 


Graves. 

Allan 

Chang.. 
Bottle-— 


Partdnaon — 
Hargremm.. 
Tapia 


Loan 

0ftoiint 


$54,000 
54.000 


84,000 
54,000 
54.000 
12,000 
54,000 


$685,577 
997.746 
4S8,SS4 
417444 
804,541 
364.136 
50,895 
464,160 


account 


7.76 

8.03 

12.27 

e7i 

14.83 
23.55 
11.69 


5.  It  is  represented  that  tiis  terms  of 
the  Loans  will  be  evidenced  by 
promissory  notes  and  such  terms  are 
similar  to  those  that  would  have  been 
required  by  an  unrelated  third  party 
commercial  lender.  In  this  regard,  tiie 
Trustee  represents  that  he  contacted  the 
First  National  Bank  of  Atlanta  (First 
Atlanta)  to  determine  the  terms  under 
which  Rrst  Atianta  woold  lend  money 
toRINC 

It  is  represented  that  the  interest  rate 
on  the  Loans  will  be  fixed  at  closing  at  a 


rate  equal  to  one  quarter  of  odb  peicsat 
(.25%)  per  emuun  over  the  pdax  rate  as 
established  by  First  Atlanta.  As  PUNC 
would  not  be  charged  any  points  to 
borrow  aeney  by  First  Atlanto,  it  is 
represented  that  FIMC  will  not  pay  any 
points  in  connection  with  the  Loans. 
Interest  on  the  Loans  «rill  be  calculated 
monthly  in  arrears  for  each  day  elapsed 
and  win  be  computed  on  a  365  day  year. 
The  Loans  will  be  repaid  in  tiiirty-four 
(34)  consecutive  month^  installments  of 
principid  and  interest  based  oa  a  five 
year  amortization  schedule,  beginning 
on  the  first  day  of  the  first  month  from 
the  date  of  the  closing  on  the  Loans. 

It  is  represented  that  PUNC  will  write 
a  separate  check  to  the  Trustee  of  each 
of  the  Plans.  Each  check  wOI  be  in  the 
total  amount  of  principal  and  interest 
payable  on  four  of  the  eight  Loans  held 
as  directed  investments  for  four  of  the 
Eight  Participents  who  are,  respectively, 
in  tiie  PALM  Plan  and  the  Dekalb  Plan. 
It  is  represented  that  the  Trustee  will 
allocate  to  the  Accounts  of  each  of  the 
Eight  Participants  in  eadi  of  the  Plans 
their  proportionate  share  of  tiie  Loans. 
The  entire  unpaid  balance  of  principal 
and  interest  i^Q  be  due  and  payable  in 
the  tiiirty-fiftii  (35tii)  montii.  It  is 
represented  that  no  commissions  will  be 
paid  by  the  Plans  or  the  Accounts  in 
connection  with  the  Loans. 

The  Loans  will  be  secured  by  a  first 
mortgage  on  a  parcel  of  improved  real 
property  (the  Property)  located  at  3175 
Presidential  Drive,  Land  Lot  294, 18tii 
District,  IMcalb  County,  Georgia,  whidi 
is  owned  by  PUNC  The  deed  will  be 
recorded  in  the  Deed  Book  Records  of 
Dekalb  Coonty,  Georgia,  under 
applicable  Geotgia  law,  and  will  convey 
a  first  security  titie  on  the  Property  to 
tiie  Trustee  of  tiie  PALM  Plan  and  tfie 
Dekalb  Plan.  It  is  represented  that  tiie 
Loans  will  not  increase  tiic  risk  of  k>ss 
to  die  Accounts,  because  the  Loans  will 
be  secored  by  a  recorded  first  Uen  deed. 
Further,  PLINC  will  furnish  tiie  Plans 
with  a  fire  and  extended  coverage 
insurance  policy  with  a  mortgage  Iom 
payable  clause  satisfactory  to  the  Plans 
prior  to  closing  on  the  Loans. 

It  is  represented  that  the  proposed 
transactions  are  protective  of  tiie 
Accounts  in  that  the  Property  serving  as 
collateral  has  been  valued  in  two 
independent  appraisals,  as  discussed 
below.  It  is  also  represented  that  First 
Atlanta  would  OMka  tbs  proposed  Loans 
based  on  the  nnst  recent  of  the  two 
appraisals  which  estimates  tiie  valus  of 
the  Property  to  be  approximatdy  six  (6) 
times  the  amount  of  tiie  Loans. 

6.  The  Trustee  submitted  two 
appraisals  of  the  Property  prepared  by 
independent  qualified  appraisers.  Jack  L. 
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Lewis.  MAI,  assisted  by  Frank  B. 
Roberts,  MAL  both  of  whom  are 
employees  of  Frank  B.  Roberts  and 
Associates  in  Atlanta,  Georgia,  valued 
the  Property  together  with  certain 
special  purpose  equipment,  as  of  May 
22, 1980,  at  $1.2  million.  Henry  B.  Green 
Jr.,  President  of  Cheves/Green,  real 
estate  appraisers  and  consultants,  in 
Atlanta,  Georgia,  and  his  associate, 
George  W.  Kennedy,  MAI,  updated  the 
appraised  value  of  the  Property  as  of 
March  8, 1990,  to  $2.4  million.  It  is 
represented  Oiat  the  values  of  the 
Property  established  by  both  appraisals 
were  based  on  the  three  approaches  to 
valuation:  cost  approach,  market 
approach,  and  income  approach. 
According  to  the  1990  appraisal 
report  the  Property  contains 
approximately  20,613  square  feet  and  is 
located  on  an  approximately  2.5  acre 
site.  It  is  represented  that  during  early 
1990  the  interior  of  the  Property  was 
entirely  reconstructed  to  meet 
specifications  as  a  Certified  National 
Drug  Testing  Facility  at  an  estimated 
cost  of  $668,436  to  SmithKline  Beecham 
Clinical  Laboratories  (SmithKline),  the 
tenant  SmithKline  is  described  by  the 
appraisers  as  one  of  the  five  largest 
pharmaceutical/medical  service 
companies  in  the  world.  It  is  represented 
that  the  original  lease  on  the  Property 
would  have  expired  in  October  1993. 
However,  prior  to  the  expenditure  for 
the  remodeUng.  the  lease  was  extended 
for  three  additional  three  (3)  year 
periods  which  will  carry  the  lease  term 
to  the  year  2002.  As  of  March  1990,  the 
rent  was  established  at  $19,100  a  month 
($299,200  annually]  with  the  next  rent 
adjustment  to  be  calculated  in  October 
1990,  and  every  tluee  years  thereafter. 
Taxes  and  insurance  are  the 
responsibility  of  PLINC  the  landlord. 
All  maintenance,  repairs,  utilities,  and 
janitorial  services  are  the  responsibility 
of  SmithKline. 

7.  Since  December  8, 1978,  the 
Property  has  served  as  collateral  for  a 
note  (the  Note)  originally  made  by 
Physicians'  Laboratory.  Inc.  (PLI).  It  is 
represented  that  PLINC  has  assiuned  all 
the  obligations  of  PU,  the  maker  of  the 
Note.  The  Note  evidences  a  loan  (the 
Existing  Debt),  originally  in  the  amount 
of  $575,000,  made  by  the  National  Bank 
of  Georgia  to  PLI.  It  is  represented  that 
payments  on  die  Existing  Debt  are  to  be 
made  over  a  twenty-five  (25)  year  period 
ending  in  1996.  However,  the  Eight 
Participants  represent  that  proceeds 
from  the  proposed  Loans  will  be  used  to 
refinance  the  Existing  Debt. 

8.  In  summary,  the  lYustee  represents 
that  the  proposed  transactions  meet  the 


statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because: 

(a)  Hie  terms  of  the  loans  will  be 
similar  to  terms  required  by  an 
independent  commercial  lender,  First 
Atlanta; 

(b)  The  Loans  will  be  secured  by 
collateral  with  a  value  determined  by 
independent  appraisals  of  at  least  150% 
of  the  outstanding  principal  balances  of 
the  Loans; 

(c)  The  amount  which  any  Account 
invests  in  the  Loans  will  not  exceed  25% 
of  the  assets  of  such  Account 

(d)  The  Loans  will  be  made  at  the 
direction  of  individual  participants,  and 
will  be  held  in  directed  investments  of 
the  Accounts  of  each  of  these  Eight 
Participants;  and 

(e)  liie  Loans  will  aflfect  only  the 
individually  directed  Accounts  of  the 
Eight  Participants  in  the  Plans  who 
choose  to  participate  in  the  Loans. 

Notice  to  Interested  Persons:  Because 
only  the  individually  directed  accounts 
of  Eight  Participants  who  choose  to 
invest  in  the  Loans  will  be  affected  by 
the  proposed  transactions,  it  has  been 
determined  by  the  Department  that 
there  is  no  need  to  distribute  the  notice 
of  pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption  in 
die  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Inventory  Sales  Co.  Employee  Stock 
Ownership  Plan  and  Trust  (the  Plan). 
Located  in  St  Louis.  Missouri 

[Application  No.  D-8369] 

Proposed  Exemption 

The  Department  is  considering 
granting  on  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  of  a  term  life 
insurance  policy  (the  Policy)  on  the  life 
of  lames  S.  Friedmann  (the  Insured),  a 
party  in  interest  with  respect  to  the  Plan, 
from  the  Plan  to  the  Insured,  provided 
the  sales  price  is  no  less  than  the  fair 
market  value  of  the  Policy  on  the  date  of 
the  sale. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  stock 
ownership  plan  covering  approximately 
SO  participants  as  of  April  16, 1990.  As  of 
December  31, 1989,  the  Plan's  assets 
totalled  $170,304.56.  The  trustee  of  die 
Plan  is  Elizabeth  L  Friedmann.  The 
Insured  owns  50%  of  the  outstanding 
issued  stock  in  Inventory  Sales  Co.  (the 
Employer),  which  maintains  the  Plan, 
and  is  also  the  president  and  director  of 
the  Employer;  however,  the  Insured  is 
not  a  participant  in  the  nan.' 

2.  The  Pohcy  is  a  term  life  insurance 
policy  in  the  face  amount  of  $1  million 
insuring  the  life  of  the  Insured.  The  Plan 
acquired  the  Policy  at  no  cost  and  has 
never  paid  any  premiums  due  under  the 
Policy.  The  Policy  was  needed  at  the 
inception  of  the  Plan  to  secure 
obligations  described  below  in  the  event 
of  the  Insured's  untimely  death  and  was 
issued  at  the  request  of  Jefferson  Bank  & 
Trust  Cb.  (the  Bank),  which  indirecUy 
financed  the  Plan's  purchase  of 
Employer  stock.*  The  Policy  was  issued 
by  Transamerica  Occidental  Life 
Insurance  Co.  (the  Insurer)  on  November 
12, 1987,  when  the  Employer  was  in  the 
process  of  establishing  the  Plan  (which 
was  established  on  March  11, 1988, 
effective  January  1, 1988). 

3.  The  original  owner  of  the  Pohcy 
was  Gerald  A.  Putz,  a  former 
stockholder  of  the  Employer.  The  Plan 
purchased  all  of  the  Employer  stock 
owned  by  Mr.  Putz.  To  finance  that 
purchase  (the  Purchase),  the  Employer 
negotiated  a  loan  commitment  from  the 
Bank,  and  the  monies  from  such 
commitment,  in  turn,  were  loaned  to  the 
Plan  for  use  in  making  the  Purchase.  In 
regard  to  the  loan  to  die  Plan,  the  Plan 
gave  the  Employer  a  promissory  note 
and  a  pledge  of  the  &nployer  stock 
acquired  by  the  Plan."  The  Policy  was 


^  The  applicant  states  that  the  proposed 
transaction  is  similar  to  the  transaction  covered  by 
Prohibited  Transaction  Exemption  77-8  (42  FR 
31574,  lune  21, 1977),  the  class  exemption  involving 
the  transfer  of  individual  life  insurance  contracts    - 
and  annuities  bom  employee  benefit  plans  to  plan 
participants,  certain  beneficiaries  of  plan 
participants,  employers,  and  other  employee  benefit 
plans.  However,  the  proposed  transaction  is  not 
covered  by  the  class  exemption  because  the  Insured 
is  not  a  participant  in  the  Plan. 

*  One  oe  the  characteristics  of  an  employee  stock 
ownership  plan  is  that  it  is  designed  to  invest 
primarily  in  qualifying  employer  securities,  such  as 
stock.  See  paragraphs  (6)  and  (5)  of  section  407(d)  of 
the  Act  and  the  regulations  thereunder  for  the 
respective  definitions  of  the  terms  "employee  stock 
ownership  plan"  and  "qualifying  employer 
securities."  The  Department  is  expi«Ming  no 
opinion  herein  as  to  whether  or  not  the  Plan's 
acquisition  of  Employer  stock  satisfied  the 
requirements  of  these  provisions  of  the  Act 

*  The  Department  is  expressing  no  opinion  herein 
•8  to  whether  or  not  the  loan  to  the  Plan  satisfied 
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collaterally  assigned  to  the  Bank  on 
March  3, 1988.  Effective  November  6, 

1989,  the  ownership  of  the  Policy  was 
transferred  to  the  Plan  at  no  cost  to  the 
Plan."  On  February  1, 1990,  die  Bank 
released  all  its  right  tide,  and  interest  in 
the  Policy  in  view  of  the  sufficient 
growth  of  Plcm  assets  (and  of  Employer 
assets)  to  protect  adequately,  widiout 
the  Policy,  the  obligations  under  the 
loan  to  the  Plan.  The  Plan  recendy 
became  the  beneficiary  under  the  Policy. 

4.  It  is  represented  that  the  Insurer  is 
not  related  in  any  fashion,  other  than  as 
the  insurer  on  the  Policy,  to  either  the 
Employer  or  the  Insured.  The  Insurer 
has  provided  the  following  information 
regarding  the  Policy: 

(a)  The  present  market  value  of  the 
Policy  will  vary  monthly  by  the  value  of 
the  "unearned"  premium,  which  is  the 
amount  of  premium  paid  that  has  not 
been  used  to  provide  insurance  fr^m  the 
present  to  the  next  yearly  anniversary 
date  of  the  Policy.  From  the  Policy's 
monthly  anniversary  date  of  Jime  12. 

1990,  the  unearned  premium  on  the 
Policy  would  be  $816.67  to  the  Policy's 
yearly  anniversary  date  of  November  12. 
1990.  Consequendy,  the  fair  market 
value  of  the  Pohcy  to  the  Insured  is 
$816.67  on  June  12, 1990. 

(b)  The  surrender  value  of  the  Policy 
is  zero.  The  Policy  is  a  term  insurance 
policy  which  does  not  develop  a  cash 
surrender  value. 

(c)  The  face  death  benefit  of  the  Policy 
is  $1,000,000.  The  unearned  premium  of 
$816.67  as  of  June  12, 1990  may  be 
utilized  as  a  premium  towards 
conversion  to  a  permanent  insurance 
policy  or  may  be  used  to  continue  the 
term  insurance  until  November  12, 1990, 
when,  with  no  further  premium 
payments,  the  Policy  would  lapse. 


the  requirements  of  section  408(b)(3)  of  the  Act 
which  exempts  certain  loans  to  employee  stock 
ownership  plans  under  specified  conditions,  or  as  to 
whether  or  not  said  loan,  the  Purchase,  or  the 
holding  of  Employer  stock  by  the  Plan  satisified  or 
satisfies  the  fiduciary  requirements  of  section 
404(a),  which,  amoqg  other  things,  charges  a 
fiduciary  to  discharge  his  duties  with  respect  to  a 
plan  solely  in  the  interest  of  the  participants  and 
beneficiaries  and  for  the  exclusive  purpose  of 
providing  benefits  to  participants  and  their 
beneficiaries  and  defraying  reasonable  expenses  of 
administering  the  plan,  and  with  the  care,  skill, 
prudence,  and  diligence  under  the  circumstances 
then  prevailing  that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  with  such  matters  would  use 
in  the  conduct  of  an  enterprise  of  a  like  character 
and  with  like  aims. 

'<>  No  exemption  has  been  requested,  and  none  is 
pro)>osed  herein,  for  any  violation  of  the  prohibited 
transaction  provisions  of  the  Act  which  may  have 
arisen  with  respect  to  the  transfer  of  the  ownership 
of  the  Policy  to  the  Plan.  In  addition,  the 
Department  notes  that  the  fiduciary  requirements  of 
section  404(a)  also  apply  with  respect  to  the  Plan 
fiduciary's  decision  to  acquire  the  ownership  of  the 
Policy. 


(d)  There  are  no  provisions  for 
refunds  of  unearned  premiums  to  die 
policyowner. 

5.  "The  Plan  wishes  to  transfer  the 
Policy  to  the  Insured  for  a  price  equal  to 
the  unearned  premium  on  the  Policy 
which,  according  to  the  Insurer,  is  die 
fair  market  value  of  the  Policy.  The 
insured  will  pay  the  sales  price  to  the 
Plan  in  a  cash  lump  sum  on  the  date  of 
the  sale.  The  Plan  will  incur  no  expenses 
relating  to  the  sale  of  the  Policy  because 
any  and  all  such  costs  will  be  borne  by 
the  Employer. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  sale  price  will  equal  the 
fair  market  value  of  the  PoUcy,  as 
determined  by  the  Insurer,  which  is  not 
related  to  either  the  Employer  or  the 
Insured  except  as  the  insurer  of  the 
Policy;  (c)  the  Plan  «vill  incur  no 
expenses  relating  to  the  sale  of  the 
Policy  because  any  and  all  such  costs 
will  be  borne  by  the  Employer;  and  (d) 
the  Plan  is  the  beneficiary  under  the 
Policy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund,  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
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protective  of  the  ri^ts  of  participants 
and  beneficiaries  of  die  plan; 

(3)  The  proposed  exemptions,  if 
granted,  vrill  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  die  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  7th  day  of 
September  1990. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

[FR  Doc.  90-21422  Filed  9-11-W;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Committee  Management; 
Ettabiiahment 

The  Assistant  Director  for 
Geosciences  has  determined  that  the 
establishment  of  die  DOE/USGS/NSF 
Council  for  Continental  Scientific 
Drilling  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Director,  National  Science  Foundation 
(NSF)  by  42  U.S.C.  1861  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat 
General  Services  Administration. 

Name  of  Committee:  DOE/USGS/NSF 
Council  for  Continental  Scientific 
Drilling. 

Purpose:  The  primary  objective  of  the 
Council  is  to  provide  an  overview  of  the 
national  continental  scientific  drilling 
program  (CSDP)  which  is  being 
coordinated  by  the  Interagency 
Coordinating  Group  for  Continental 
Scientific  Drilling  (ICG/CSD). 

CCSD  activities  will  include  an 
assessment  of  and  recommendations 
concerning:  ^ 

(a)  The  annual  accomplishments  of 
CSDP; 

(b)  The  performance  of  the  component 
elements  of  the  CSDP; 

(c)  Program  priorities  and  balance; 

(d)  Long  term  program  goals. 
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Ib  addition  CCSD  will  conduct 
specialized  studies  when  icqnested  by 
the  ICG/CSD. 

Balanced  Membership  Man:  Members 
win  be  diosen  to  ensore  an 
approximatdy  balanced  representation 
of  the  scientific  ccsranimity  in  the  earth 
sciences  and  fields  of  drilUng  and 
dowi^le  drilling  technologies. 
Additional  factors  diat  will  be  taken 
into  acconnt  are: 

(a)  Members  selected  for  their 
scientific  and/or  technical  skills  to 
represent  a  diverse  range  of  the  various 
suboreas  uid  subdisciplines  diat  are 
interested  in  continential  scientific 
drilling. 

Cb)  Balance  <rf  institutional 
representation  to  covor  the  interests  of 
federal,  academic  industrial  and  odier 
private  institutions. 

(c)  Appropriate  geographic 
distribution. 

(d)  Balanced  representation  by 
women  and  other  underrepresented 
minorities. 

(e)  Membership  and  representation  of 
all  interests  will  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  The  Department  of  Energy 
Organisation  Act  (Pub.  L  95-01).  and 
implementing  regulations. 

Responsible  NSF  Official:  Dr.  Ian 
McGregor,  Head.  Major  Projects 
Section.  Division  of  Earth  Sciences, 
National  Science  Foundation,  room  602, 
1800  G  Street  NW.,  Washington.  DC 
20550  (202)  357-8591. 

Datid  Septeabet  6. 199a 
M.  Rebecca  Wiaklw, 
Committee  Management  Officer. 
[FR  Doc  90-21292  FUed  9-11-90;  8:45  am] 


Membership  Of  NaUofwl  Sctonc* 
Foundstfon'e  Senior  Executive  Service 
Performence  lieview  Boerd 

AQENCV:  National  Science  Foundation. 
ACnoit  Announcement  of  membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. ' 

SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Eicecutive  Service 
Performance  Review  Board  is  made  in 
compliance  widi  5  U.S.C  4314(c)(4). 
ftPPHgfft'  Comments  should  be 
addressed  to  Director,  Division  of 
Personnel  and  Management  National 
Science  Foundation,  nxun  206. 1600  G 
Street  NW..  Washington.  DC  20650. 
FPU  rywuMii  WFOiMUTioii  cowtact; 
Mr.  John  WiBdnson  w  Ms.  Barbara 


Patala  at  the  above  address  or  (202)  357- 

7857. 

SUPPLEMENTAL  mFORMATiON:  The 

membership  of  die  National  Science 
Fotmdation's  Senior  Executive  Service 
Performance  Review  Board  is  as 
follows: 

Permanent  Membership 

]ohn  A.  White,  Acting  Deputy  Director, 

Chairperaon 
Jeff  Fenstermadier,  Assistant  Director 

for  Administration,  Executive 

Secretary 

Rotating  Membership 

Adriaan  M.  de  Graaf,  Deputy  Director, 

Division  of  Materials  Research, 

Directorate  for  Mathematical  and 

Phsrsical  Sciences 
Lynn  Prestmi,  Deputy  Director,  of 

Engineering  Centers,  Directorate  for 

Engineering 
Donald  F.  Heiiuichs,  Head, 

Oceanographic  Centera  and  Facilities 

Section,  Division  of  Ocean  Sciences, 

Directorate  for  Geosdences 
Richard  R.  Ries,  Executive  Officer. 

Directorate  for  Scientific 

Tedmological  and  International 

Affairs 
W.  Franklin  HMris.  Executive  Officer, 

Directcxate  for  Kological.  Behavioral 

and  Social  Sciences 
Terence  Porter,  Director,  Division  of 

Research  Career  Development 

Directorate  for  Education  and  Human 

Resources 
Constance  K.  McUndon.  Director.  Office 

of  Information  Systems,  Office  of  the 

Director 
Charles  N.  Brownstein,  Executive 

Officer.  Directorate  for  Computer  and 

Information  Science  and  Engineering. 

Dated:  September  6, 199a 
Margaiet  L.  Windns, 
Director,  Division  of  Personnel  and 
Management 

[FR  Doc.  90-21293  Filed  9-11-90;  8:45  am] 
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Nudear  Regulatory  Commiselon 
[Docket  Na  50-483] 

Union  Electric  Co;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nudear  Regulatory 
Commission  (die  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  (grating  licoue  No.  NPP- 
30,  issued  to  Union  Electric  Company, 
(the  licensee),  for  operatimi  of  tlve 
Callavray  Plant  kxaated  in  Callaway 
County,  MiseonrL 


Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  amendment  would 
indude  revisions  to  the  Technical 
Specification  Tables  2.^1,  3.3-4  and  4.3- 
1  and  associated  Bases  to  accommodate 
the  proposed  replacement  of  the  current 
Resistance  Temperature  Detector  (RTD) 
bypass  system  with  an  RTD/thermoweU 
system  mounted  directly  into  the  hot 
and  cold  legs  of  the  reactor  coolant 
system. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  Ai»il  12. 1990,  as 
supplemented  by  a  letter  dated  July  7. 
1990. 

The  Need  for  the  Proposed  Action 

Experience  has  demonstrated  that  the 
current  RTD  bypass  design  has  two 
significant  drawbacks: 

(1)  Lack  of  Reliability:  Plant  simtdotvns 
have  been  required  doe  to  leakage  bom 
equipment  related  to  the  RTD  bypau 
manifold  arrangement  or  because  of  Dow 
reductiona  in  the  bypass  piping  due  to  valve 
problems. 

(2)  High  Radiation  Dose:  A  significant 
number  of  dud  traps  exist  in  the  bypass 
piping,  resulting  in  increased  Man-rem 
accumulation  wtiile  work  is  being  done  on  or 
near  the  RTD  bypass  manifold  system. 

The  proposed  RTD  system  would 
eliminate  all  the  bypass  piping  and  its 
assodated  problems  whUe  providing  the 
capability  of  replacing  RTDs  without 
draining  down  the  reactor  coolant 
system. 

Envirortmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  amendment 
would  accommodate  the  replacement  of 
the  current  RTD  bypass  system  with  an 
RTD/thermoweU  system  mounted 
direcUy  into  the  hot  and  cold  legs  of  the 
reactor  coolant  system.  The  replacement 
of  the  current  RTD  bypass  system  with  a 
direcUneasurement  ITTD  system  with  its 
subsequent  removal  of  the  bypass 
manifold  piping  would  not  significantly 
increase  die  probability  or 
consequences  of  any  acddents 
previously  analyzed.  No  significant 
changes  in  the  types  or  amounts  of 
radiological  effluents  during  normal 
operation  or  postulated  acddents  that 
may  be  released  offsite  are  inciured  by 
this  pnqMsed  modification.  As  a  result 
no  significant  increase  in  the  individual 
or  cumulative  occupational  radiation 
exposure  is  noted. 

Therefore,  since  &e  proposed  changes 
do  not  increase  the  probability  or 
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amendment  dated  April  12, 1990  and 
supplement  dated  July  7, 1990.  which  are 
available  for  public  inspectian  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Callaway  County  Public  Library, 
710  Court  Street  Fahon,  Missouri  052S1 
and  die  John  M.  Ohn  Library, 
Washington  University,  Skulker  and 
Und^  Boulevards,  St  Louis,  hfissouri 
63130. 

Dated  at  RockviHe.  Maiyiand.  this  Sth  day 
of  September  1990. 

For  the  Nuclear  Regulatory  CommiMiwi. 
John  N.  Hanaoo. 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects — III,  IV,  V  and  Special 
Pg^ects,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  90-21415  Filed  9-11.-90: 8:45  am] 
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consequences  of  aocideots,  BO  ( 
are  b^Bg  made  ia  Am  types  or  soaoiuits 
of  any  raodiological  cfflests  that  may  be 
released  offRte,  aad  there  is  ao 
significant  increase  in  die  allowable 
iiK^vidaal  or  cumalative  occupationri 
radiation  exposure,  the  Commission 
condudes  that  this  pn^osed  action 
would  result  in  no  signiTkant 
radiological  environmental  impact 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Haering  m  coonectiaa 
with  dus  actkm  was  pobli^ied  in  die 
Federd  Kegistar  on  Jtme  14, 1990  (55  FR 
24172).  No  request  for  hearing  or  petition 
for  leave  to  intervtsie  was  filed 
following  this  notice. 

With  regard  to  potential 
nonradiological  impacts,  die  proposed 
change  to  the  TS  involves  a  system 
located  within  the  restricted  areas  as 
defined  by  10  CFR  part  2a  The  proposed 
change  will  not  resiult  ia  a  measurable 
change  to  the  nonradiological  plant 
effluents  and  dierefOTe  wrill  not  have  any 
environmental  inmect  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  assodated  widi 
the  proposed  amendment 

Alternative  to  the  Pn^}08ed  Action 

Since  the  Commission  conduded  that 
there  are  no  significant  environmental 
effects  that  wtwld  result  from  die 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  imncipal 
alternative  would  be  to  deny  the 
requested  amendment  This  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibolity. 

Alternative  Use  of  Resources 

This  acti<m  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Callaway  Fiuit  dated  Jarroary 
1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  odier 
agencies  or  persons. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impad 
statement  for  the  {uroposed  license 
amendment 

Based  upon  the  foregokig 
environmental  assessment  we  condnde 
that  die  proposed  action  will  not  have  a 
significant  dFfed  on  die  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


NtJCLEAR  REGULATORY 
COMMISSION 

Atfvlsofy  Committee  on  Nudesr 
Waste;  Meeting 

The  Advisory  Conuaittee  on  Nuclear 
Waste  (ACNW)  will  hold  its  24di 
meeting  on  September  19  and  20, 1900, 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD,  8:30  a.m.  until  5  p jl  each 
day.  The  entire  meeting  will  be  open  to 
thepublic. 

The  purpose  of  the  meeting  will  be  to 
review  and  discuss  the  foliovtring  topics: 

•  The  Committee  will  discuss  a 
response  to  the  EPA's  request  for 
darification  of  the  comments  made  by 
ACNW  which  critique  die  EPA's  high- 
level  waste  standards. 

•  The  Committee  may  review  die 
NRC  staffs  evaluation  of  die  NAS/NRC 
report  on  "Rethinking  High-Level 
Radioactive  Waste  Disposal." 

•  The  Committee  wiU  hear  a 
presentation  on  EniTs  performance 
assessment  methodology  for  a  HLW 
repository. 

•  The  Committee  will  define  the 
strategy  and  schedule  for  responding  to 
recent  requests  to  review  technical 
issues  imnrived  in  die  disposal  of  mixed 
waste  with  an  emphaus  on  die 
resolution  of  confHds  between  NRCs 
and  EPA's  regulations,  and  to  review 
subsystem  requirements  within  10  CFR 
part  60  to  determine  their  conformance 
with  the  EPA  high-level  waste 
standards. 

•  The  Committee  will  review  the 
"Public  Comment"  version  of  the  Fcnnat 
and  Content  Guide  for  High-Level 
Waste  Repository  licensing 
Apphcations. 

•  The  Committee  wrill  discuss 
antidpated  and  proposed  Committee 


activities,  I 

administntivB.  and  ( 

Battels,  as  appropriate.  The  meiBbets 

will  also  diocBSs  msttsri  aad  spedfic 

issues  which  were  aot  rnanifciliirl  daring 

previous  ""^tipg*  as  tine  aad 

availah^ty  of  iafaraatiaa  penniL 

Procedures  for  the  condud  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  writt^ 
statements  may  be  presented  by 
members  of  the  put^c  recordings  wiU 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcrif^  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  die 
ACRS  is  providing  staff  support  for  die 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  stilL 
motion  picture,  and  television  cameras 
during  diis  meeting  may  be  limited  to 
selected  portions  of  die  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Diredor  of  the  office  of  the 
AC^S,  Mr.  Raymond  F.  Fraley 
(triei^ne  301/492-4516],  prior  to  die 
meeting.  In  view  of  the  possibility  diat 
the  sdiedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/482- 
4600)  for  the  current  sdiMiule  if  sudi 
rescheduling  would  result  in  maior 
inconvenience. 

Dated:  Geptembei  B,  1990. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doa  90-21416  Filed  9-11-00;  8:45  am] 
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[DedntNa  090-207(7; 
21462-01 EA 


LlcenssNo.  20- 


ConsoHdsled  NDE,  tncotponttudi, 
Woodbrldge.  NJ;  Order  Impoebiga 
a«ll  Mon^ary  Penalty 

I 

Consolidated  NDE,  Incorporated 
(licensee)  is  the  holder  of  Byprodod 
Materid  License  Na  29-21452-01  issued 
by  the  Nuclear  Regulatory  Conmiission 
(Commission  or  t^C)  wMch  suthorizes 
the  licensee  to  possess  and  use 
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byproduct  material  for  the  conduct  of 
industrial  radiography  and  related 
activities.  The  license  was  most  recently 
renewed  on  October  6, 1983,  and 
although  scheduled  for  expiration  on 
September  30, 1988,  has  remained  in 
effect  pursuant  to  10  CFR  30.37(b]  since 
the  licensee  has  submitted  a  timely 
application  for  renewal. 


Three  NRC  safety  inspections  of  the 
licensee's  activities  under  the  Ucense 
were  conducted  at  the  licensee's  facility 
in  Woodbridge,  New  Jersey  and  at 
various  field  sites  on  November  14, 15 
and  29, 1989,  March  20  and  April  25. 
1990.  Tlie  results  of  these  inspections 
indicated  that  the  Ucensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice]  was  served  upon  the  Ucensee 
by  letter  dated  May  2, 1990.  covering  the 
violations  identified  as  a  result  of  the 
November  1989  and  March  1990 
inspections.  The  Notice  stated  the 
nature  of  the  violations,  the  provisions 
of  the  NRCs  requirements  that  the 
Ucensee  had  violated,  and  the  amount  of 
the  dvil  penalty  proposed  for  the 
violations.  The  licensee  responded  to 
the  Notice  with  two  letters,  both  dated 
Jidy  9, 1990.  In  its  responses,  the  licensee 
denied  Violations  A  and  E.1,  as  weU  as 
examples  of  Violations  B  and  C  in  the 
Notice,  and  requested  mitigation  of  the 
proposed  civil  penalty. 


Upon  consideration  of  the  licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argiunent  for 
mitigation  contained  therein,  the  NRC 
Staff  has  determined,  as  set  forth  in  the 
appendix  to  this  order,  that  the 
violations  occurred  as  stated  in  the 
Notice,  and  that  the  penalty  proposed 
for  the  violations  designated  in  the 
Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  ar)d  10  CFR  2.205,  It  is  hereby 
-  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amotmt  of  $10,000  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk.  Washington, 
DC20555. 


The  Ucensee  may  request  a  hearing 
within  30  days  of  die  date  of  this  Order. 
A  request  for  a  hearing  shaU  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shaU  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Docimient  Control 
Desk,  Washington,  DC  20555.  Copies  of 
the  hearing  request  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Hearing  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
AUendale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  wiU  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shaU 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Ucensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be.  considered  at  such  hearing  shall  be: 

(a)  WTiether  the  Ucensee  was  in 
violation  of  the  Commission's 
requirements  as  described  in  Violations 
A,  B.I.  C.1  and  E.1  set  forth  in  the  Notice 
referenced  in  section  II  above,  which  the 
Ucensee  denied,  and 

(b)  whether,  on  the  basis  of  such 
violations,  and  the  additional  violations 
set  forth  in  the  Notice  of  Violation, 
which  the  licensee  admitted,  this  Order 
should  be  sustained. 

Dated  at  RockviUe,  Maryland  this  5th  day 
ofSeptemberiggO. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  ThiHnpsoii.  Jr.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluatkni  and  Conclusion 

On  May  2, 1990,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  to  Consolidated  NDE,  Inc., 
Woodbridge,  New  Jersey,  for  violations 
identified  during  NRC  inspections.  The 
licensee  responded  to  the  Notice  by  two 
letters,  both  dated  July  9, 1990.  In  its 
response,  the  licensee  denied  two  of  the 
violations.  Violations  A  and  E.1,  and  denied 
examples  of  two  other  violations  (Example 
B.1  and  C.l).  The  licensee  also  requested 
mitigation  of  the  civil  penalty  proposed  for 
the  violations.  The  NRCs  evaluation  and 
conclusion  regarding  the  licensee's  arguments 
are  as  follows: 

1.  Restatement  of  the  Violations 

A.  10  CFR  34.41  requires,  in  part  that 
during  each  radiographic  operation,  the 
radiographer  or  radiographer's  assistant 


maintain  direct  survelliance  of  the  operation 
to  protect  against  unauthorized  entry  into  a 
hi^  radiation  area,  unless  the  area  is  locked 
or  equipped  with  a  control  device  or  an  alarm 
system  as  described  in  10  CFR  20.203(c)(2). 
Contrary  to  the  above,  for  approximately 
two  minutes  on  March  20, 1990,  while  a 
radiographic  operation  was  being  performed 
on  an  in-iditch  pipeline  at  a  field  site  in  Lacey 
Township,  New  Jersey,  direct  surveillance 
over  the  radiographic  operation  was  not 
maintained  (in  that  the  high  radiation  area 
was  completely  out  of  view  of  the  licensee's 
radiographer  and  his  assistant  and  an 
individual  could  have  gained  access  to  the 
source  without  being  observed  by  the 
radiographer),  and  the  area  was  neither 
locked  nor  equipped  with  a  control  device  or 
an  alarm  system  described  in  10  CFR 
20.203(c)(2). 

B.  10  CFR  20.203  (b)  and  (c)(1)  require, 
respectively,  that  each  radiation  area  and 
high  radiation  area  be  conspicuously  posted 
with  a  sign  or  signs  bearing  the  radiation 
caution  symlral  and  the  words:  "Caution — 
Radiation  Area"  or  "Caution — High 
Radiation  Area." 

Contrary  to  the  above,  on  March  20, 1990, 
although  a  "radiation  area  and  high 
radiation"  area  were  created  whenever  a 
licensee  radiographer  performed  radiographic 
operations  at  a  field  site  in  Lacey  Township, 
New  Jersey, 

1.  the  radiation  area  was  not  conspicuously 
posted,  in  that  only  one  sign  was  posted  and 
it  could  only  be  seen  from  one  direction:  and 

2.  the  high  radiation  area  was  not  posted 
with  any  signs. 

C.  10  CFR  34.43(b)  requires  that  a  physical 
radiation  survey  be  made  with  a  calibrated 
and  operable  radiation  survey  instrument 
after  each  radiographic  exposure  to 
determine  that  the  sealed  source  has  been 
returned  to  its  shielded  position.  The  survey 
must  include  the  entire  circumference  of  the 
exposure  device  and  the  source  gfiide-tube. 

Contrary  to  the  above: 

1.  On  March  20, 1990,  after  a  radiographic 
exposure  was  completed  at  a  field  site  in 
Lacey  Township,  New  Jersey,  the  licensee's 
radiographer's  survey  consisted  of 
approaching  the  exposure  device  and  placing 
the  meter  down  beside  it,  but  did  not  include 
the  entire  circumference  of  the  exposure 
device  and  the  entire  length  of  the  source 
guide  tube  to  ensure  that  the  sealed  source 
had  returned  to  its  shielded  position;  and 

2.  On  August  17, 1989,  after  a  radiographic 
exposure  was  completed  at  a  field  site  in 
Petersburg,  Virginia,  the  licensee's 
radiographer's  survey  was  inadequate  in  that 
it  was  made  with  an  inoperable  radiation 
survey  instrument  and  did  not  include  the 
entire  circumference  of  the  radiographic 
exposure  device. 

D.  10  CFR  34.33(a)  requires,  in  part,  that  the 
license  not  permit  any  individual  to  act  as  a 
radiographer  or  radiographer's  assistant 
unless,  at  all  times  during  radiographic 
operations,  the  individual  wears  a  direct- 
reading  pocket  dosimeter  and  either  a  film 
badge  or  a  thermoluminescent  dosimeter 
(TLD). 

Contrary  to  the  above,  on  March  20, 1990, 
at  a  field  site  in  Lacey  Township,  New  Jersey, 


8  license  adio^wphflrdid  sot  wwr  ■  pockat 
doaineter,  aar  •  iin  badge  or  TLD.  duriag 
radiographic  flparatioo*. 

E.  Condition  17  ofLicense  No.  29-21452-01 
requires,  in  part,  thai  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  reprcMntaCions  and  pioceoures 
contaiwed  ia  tka  apfftcation  received  an 
August  IS.  ttO.  and  a  ktter  dated  May  t, 
1985. 

1.  The  OpeiatiDg  aad  Bmwgwcy 
Procedaree  induded  with  the  May  1, 1985, 
letter,  state,  in  section  L  Page  1.  paragraph  C 
that  perimeter  radiation  area  surveys  wUI  be 
performed  befbn  radiograpliy  begins  and 
each  time  a  handUng  procedure  varies  which 
will  change  the  pie^Housljr  estaiMished 
taiitimVioa  aaQiat  peilawtcr. 

Ccnttazy  to  the  dbove,  radSograpfay  was 
performed  on  Mardi  20. 1800  at  a  fidd  nte  in 
Lacey  Township,  New  Jeney.  and  a 
perimeter  radiatkm  survey  was  not 
perfonned  before  radkigraphy  begaa.  nor  was 
a  survey  performed  after  manipulation  of  die 
collimator  which  would  change  the 
previoasly  established  radiattaa  antpat 
perimeter. 

2.  The  Licensee's  Operating  and  Emergency 
Procedures  for  Use  of  Radioactive  Byproduct 
Material,  included  with  the  application  and 
letter,  reqmre,  in  section  IV,  Page  5,  Item  18, 
that  the  SPfiC  Model  Z-T  expomire  device  be 
locked  after  a  physical  sanrey  is  perfonned  to 
ascertain  that  the  source  has  returned  to  the 
shielded  position. 

Contrary  to  the  above,  on  August  17, 1988 
after  radiography  was  performed  at  a  field 
site  in  Petersbuig.  Virgima.  the  SPEC  Model 
2-T  exposure  device  was  not  locked  after  a 
physical  survey  was  performed  by  a 
radiographer,  in  order  to  ascertain  that  ttxe 
source  had  returned  to  the  shielded  position. 

These  violations  have  been  dassified  in  the 
aggregate  as  a  Seveiity  Levd  III  problem. 
(SupplemeaU  IV  and  VI) 

Civil  Penalty— $10,000  (Assessed  equally 
among  the  violatiooa) 

2.  Summary  ofLiceasee  Response  Denying 
Violation  A 

The  Licensee  admits  the  radiographer 
should  have  antracted  the  radiographer's 
assistant  to  stand  at  a  more  strategic  kx»tion 
to  provide  total  area  sarvdllanoe,  and  that  a 
small  portion  of  the  high  radiation  area  may 
not  have  been  ia  the  ^ect  view  of  the 
radiographers.  However,  the  licensee  denies 
that  die  high  radiation  area  was  con^tdy 
out  of  view. 

The  licensee  states  that  the  radiographic 
operations  were  conducted  in  a  remote, 
iMiIated  area  and  all  personnel  rdated  to  the 
pipeline  installation  had  left  the  area.  The 
licensee  also  asserts  that  the  radiographer 
and  his  assistant  did  in  fact  maintain 
surveillmce  of  die  area  in  the  direction  from 
whkh  entry  by  an  iodividaal  woold  be 
expected  or  anticipated.  The  licensee  states 
the  NRC  inspector*  entered  the  restricted 
area  by  such  a  route  and  in  such  a  Banner 
that  their  sole  obiective  was  detection 
avoidance.  The  licensee  also  states  that  the 
likelihood  of  odier  fcuBviduals  using  the  same 
route  was  unrealisttc  Further,  the  licensee 
condudea  that  even  if  an  m^viduaits)  had 
followed  the  same  access  route  as  the  NRC 


personnel  into  the  area,  they  could  aal  1 
gained  aooBss  ta  die  seoroe  without  beiat 
abaanad.  The  iiaeoMa  alao  nates  diet  the 
NRC  iaapectna.  hy  didr  awn  adndviena,  did 
not  Mter  iaio  ^e  high  radiatlBn  area. 

NRC  Evaluation  of  Licensee  Response 
concerning  Violation  A 

With  respect  to  this  violation,  the  NIC 
notes  that  the  location  of  the  radiographic 
operations  vras  not  rcnote.  The  work  araa. 
an  in-ditch  pipe  line  operation,  was  located 
only  a  few  hundred  feet  from  ■  nafor 
highway  thoroughfare  and  was  in  a  heavily 
populated  business  and  residential  area  west 
of  Route  9  in  Forked  River,  Lacey  Towndiip, 
New  Jersey. 

Regardless  of  the  location  of  the 
radiographic  operations  site,  the  licensee  is 
not  relieved  of  its  responaibiUty  for  ensuring 
full  compliance  with  all  an>licable  NRC 
regulations.  In  this  case,  the  fact  that  the  NRC 
inspectors  were  able  to  aniroach  the  high 
radiation  area  undetected  and  anchallenged 
is  pradsely  the  reason  that  dired 
surveillance  of  the  entire  high  radiation  area 
is  required.  It  is  irrelevant  ^t  the  NRC 
inspectors,  in  the  exerdse  of  basic  radiation 
protection  procedures,  did  not  actually 
attempt  to  enter  the  high  radiation  area.  At 
the  time  of  the  inspedor's  observations,  the 
source  was  in  the  exposed  position,  and  the 
radiographer  and  his  assistant  were 
completely  out  of  view  of  the  high  radiation 
area  in  that  they  were  physically  located 
down  an  embankment  and  in  a  thicket  of 
trees  approximately  SO  feet  from  the  exposare 
device.  From  this  positioa  the  bcenaee's 
employees  could  neither  detect  nor  prevent 
an  entry  into  die  high  radiation  area,  and 
members  of  the  public,  who  were  unaware  of 
the  location  of  the  exposed  source,  could 
have  proceeded  directly  into  the  high 
radiation  area  from  a  variety  of  perimeter 
routes.  Therefore,  the  violation  occurred  as 
stated  in  the  Notice. 

3.  Summary  of  Licensee  Response  Denying 
Example  BJ  of  Violation  B 

Widi  rasped  to  die  violation,  the  licensee 
states  diat  two  *i:antioD— Radiation  Area" 
signs  had  been  posted  as  required:  however, 
due  lo  the  inclement  weather,  one  of  the  signs 
had  been  blown  over  while  the  radiography 
was  in  process. 

NRC  Evaluation  of  Licensee  Response 
concerning  Violation  B 

The  NRC  inspectors  spedfically  located 
only  one  lladiation  Caution"  sign  in  place  at 
the  time  of  the  inspection.  Furdier,  dsrmg  the 
Enforcement  Conference,  the  licensee 
representatives  were  spedficaUy  requested 
by  the  NRC  to  point  out  on  a  nap  provided 
by  the  NRC  where  the  "Radiation  Cautian" 
sign  that  blew  over  was  kicated.  The  area 
pointed  oat  by  licensee  management  was 
predsely  the  area  where  the  NRC  inspedon 
were  positioned  for  a  portion  of  the 
inspectioa  and  no  "Radiation  Caution"  signs 
were  in  evidence  at  that  position,  either  lying 
on  the  ground  or  posted.  Therefore,  the  NRC 
condudes  dtat  the  violation  occurred  as 
stated  in  the  Notice. 


4.  SumKOij  of  IJotHtee  RimpoHSB  Denying 
Example  Cl  of  Yiohlieii  C 

With  tesped  to  this  violation,  the  licensee 
asserts  that  both  the  radiographer's  assistant 
who  performed  the  survey,  and  the 
radiographer  who  was  present  at  die  time, 
maintain  that  the  entire  drcumfierence  of  the 
exposura  device,  as  well  as  the  mtira  length 
of  the  guide  tube  were  surveyed  The  Eoensee 
states  the  NRC  inspectors'  view  of  die  area 
was  at  least  partially  obscured  since  they 
were  located  ^iproximately  40  feet  from  the 
exposure  device,  and  the  survey  was 
performed  ki  a  ditch  on  the  other  side  of  (he 
pipe  away  fron  the  inspeLtma.  Under  these 
circumstances,  the  hcensea  aUeges  dutf  the 
inspectors  could  easily  have  been  led  ta  tiw 
misconoeption  that  the  survey  was 
inadequate.  The  licensee  stales  the  NRC 
regulations  do  not  specifically  state  how  a 
survey  is  to  be  perfbrmed,  but  only  that  a 
complde  survey  be  perfbimed.  The  ''n'nti^ 
asserts  that  the  NRC's  apinian  on  how  to 
conduct  a  survey  goes  beyond  what  the 
regulations  require. 

NRC  Evaluatioa  of  licensee  BA«p««.ff 
concerning  Violation  C 

The  applicable  regnlatioa  10  CFR  S4.43(b), 
cleariy  requires  diet  the  survey  indade  die 
entire  cimnnierence  of  the  radiugiaphic 
exposure  device  and  the  entire  length  of  the 
source  guide  tube.  The  NRC  inspectors 
viewed  the  radiographer  and  his  assistant 
approach  the  exposure  device  with  a  survey 
meter  and  retract  the  source.  The  hnpecton 
then  observed  the  individuals  immediateiy 
set  the  survey  meter  down  and  begin  to 
change  the  film  and  manipulate  the  source 
guide  tube.  The  iaspecton  dearly  observed 
that  neither  the  full  circumference  of  the 
exposure  device,  nor  the  entire  length  of  the 
source  guide  tube,  were  surveyed  The 
inspectors  immediately  approached  the 
radiographer,  informed  him  tliat  the  survey 
was  inadequate,  and  the  radiographer 
acknowledged  that  an  adequate  survey  had 
not  been  performed.  Therefore,  the  NRC 
concludes  that  the  violation  of  an  NRC 
regulation  (10  CFR  34.43(b))  occurred  as 
stated  in  the  Notice. 

5.  Summary  (^Licensee  Response  Regarding 
Violation  El 

With  reaped  to  this  Violatioa  the  licensee 
asserts  the  radiographic  operations  in 
question  were  repetitious  in  nature. 
Specifically,  the  licensee  states  the  pipe  weld 
examination  was  continuously  perfonned 
throughout  the  previous  week,  with  the  same 
radiation  source  and  coQiraator,  on  pipe 
having  the  same  diameter  and  wall  thickness, 
and  therefore,  having  the  same  radiation 
scattering  characteristics.  The  licensee 
asserts  the  intent  of  the  "O  &  E  Manual"  is  to 
have  the  radiographer  perform  radiation 
surveys  initiaBy,  and  if  the  work  is 
repetitious,  no  further  beundaiy  surveys  are 
necessary. 

NRC  EvahMtion  of  licensee  Response 
concerning  Violation  E 

fiie  NRC  agrees  that  if  an  intttal  perimeter 
radiation  aree  survey  is  perfuimed  and  all 
subsequent  radiography  is  performed  under 
identical  conditions,  dien  subsequent  surveys 
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would  not  need  to  be  performed.  However, 
the  radiography  was  not  performed  under 
identical  conditions  because:  (1)  The 
inspectors  observed  the  radiation  collimator 
being  changed  three  times,  which  resulted  in 
a  change  of  the  radiation  beam 
characteristics;  and  (2)  the  shielding 
conditions  and  barriers  continually  changed 
as  radiography  was  performed  on  different 
areas  of  the  pipeline  due  to  different  land 
slope  considerations  and  changing  locations 
of  die  dirt  piles  which  acted  as  shielding. 
Therefore,  the  NRC  concludes  that  the 
violation  occurred  as  stated  in  the  Notice. 

ft  Summary  of  Licensee  Response  Requesting 
Mitigation  of  the  Civil  Penalty 

The  hcensee  states  that,  of  the  violations, 
some  are  denied  or  involved  extenuating 
circumstances.  The  licensee  states  the 
remaining  violations  were  caused  by  the 
deliberate  misconduct  or  negligence  of 
otherwise  properly  trained  and  equipped 
employees.  The  licensee  also  states  that  the 
April  25, 1990,  inspection  at  East  Vineland. 
New  Jersey,  indirectly  references  deficiencies 
that  are  denied,  have  extenuating 
circumstances,  or  are  of  less  significance  in 
their  severity.  [Here,  the  licensee  apparently 
in  referring  to  the  fact  that  NRC  found  the 
violations  which  were  noted  during  the 
inspection  of  the  licensee's  activities  at  the 
field  site  in  East  Vineland  on  April  25, 1990  to 
be  similar  to  the  violations  noted  during  the 
inspection  at  the  Lacey  Township  site  on 
March  20, 1990.]  Based  on  these 
considerations,  the  licensee  asserts  that 
mitigation  of  the  proposed  civil  penalty  is 
warranted. 
NRC  Evaluation  of  Licensee  Response 

As  previously  stated,  the  NRC  concludes 
that  the  violations  occurred  as  stated  in  the 
Notice.  Further,  the  NRC  holds  the  licensee 
fully  accountable  for  the  activities  of  its 
employees,  and  expects  that  the  licensee  will 
provide  sufficient  management  oversight  of 
its  employees  to  ensure  that  licensed 
activities  are  performed  in  accordance  with 
regulatory  requirements.  Moreover,  by 
definition  in  10  CFR  34.2.  a  "Radiographer"  is 
responsible  to  the  hcensee  for  assuring 
compliance  with  the  requirements  of  the 
Commission's  regulations  and  the  conditions 
of  the  hcense. 

In  this  case,  the  violations  were  classified 
in  the  aggregate  at  Severity  Level  III  because 
they  demonstrate  a  significant  lack  of 
attention  or  carelessness  toward  a  system  of 
NRC  requirements  intended  to  protect  against 
exposure  in  excess  of  10  CFR  part  20  limits. 
In  addition,  although  mitigation  was  allowed 
because  the  licensee's  prior  enforcement 
history  has  been  good,  100%  escalation  of  the 
base  civil  penalty  is  appropriate  because:  (1) 
The  violations  were  identified  by  the  NRC; 
(2)  the  licensee's  corrective  actions  after  the 
March  1990  inspection  were  inadequate  in 
view  of  the  similar  violations  found  during 
the  inspection  of  the  licensee's  activities  at 
the  field  site  in  East  Vineland,  New  Jersey,  on 
April  25. 1990;  and  (3)  the  licensee  had  prior 
notice  of  the  need  to  strictly  adhere  to  die 
regulatory  requirements  for  performing 
radiography  Therefore,  no  further  mitigatiSn 
of  the  civil  penalty  is  warranted. 


7.  NRC  Conclusion 

For  the  reasons  set  forth  above,  the  NRC 
has  concluded  that  the  violations  occurred  as 
stated  in  the  Notice  of  Violation  and  that 
further  mitigation  of  the  civil  penalty  is  not 
warranted.  Therefore,  the  NRC  concludes 
that  a  civil  penalty  in  the  amount  of  $10,000 
should  be  imposed  for  the  violations  set  forth 
in  the  Notice. 

[FR  Doc.  90-21417  Filed  9-11-fla  8:45  am) 
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[Docktt  Na  50-397] 

Washington  PutHic  Power  Supply 
System;  Denial  of  Amendment  to 
Facility  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Washigton  Public 
Supply  System,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-21  issued  to  the 
licensee  for  operation  of  the  Washington 
Nuclear  Plant,  Unit  No.  2,  located  in 
Benton  County,  Washington.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  February  7, 1990  (55 
FR4288). 

The  purpose  of  the  Hcensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  regarding 
the  operability  of  the  Safety  Relief 
Valves  Acoustic  Monitoring. 

The  NRC  staff  has  advised  the 
licensee  that  the  proposed  amendment 
is  denied  since  its  request  is  not  in 
compliance  with  TMI  Action  Item  II.D.3, 
"Direct  Indication  Relief- Valve  and 
Safety- Valve  Position." 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  September  5, 
1990. 

By  October  12, 1990  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 


and  to  Nicholas  S.  Reynolds,  Esq., 
Bishop,  Cook,  Purcell  &  Reynolds,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  4, 1989,  as 
supplemented  by  letter  dated  March  2, 
1990,  and  (2)  the  Commission's  letter  to 
the  licensee  dated  September  5, 1990. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Richland 
Public  Library,  955  Northgate.  Richland, 
Washington,  99352.  A  copy  of  Item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September,  1990. 

For  the  Nuclear  Regulatory  Commission. 
James  E.  Dyer, 

Director,  Project  Directorate  V,  Division  of 

Reactor  Projects — III,  IV,  V  and  Special 

Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  90-21418  Filed  9-11-90;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Computer  Matching  and  Privacy 
Protection  Act  of  1988;  Records  Used 
in  Comptiter  Matching  Programs 

agency:  Office  of  Persormel 
Management  (0PM). 
ACTION:  Notification  of  a  computer 
matching  program  involving  individuals 
who  are  receiving  benefits,  have 
received  benefits,  or  who  owe  debts  to 
the  State  of  New  York. 

SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  OPM  is  issuing  a  public  notice  of 
its  intent  to  provide  certain  information 
to  the  State  of  New  York's  Department 
of  Social  Services.  The  information  will 
be  used  by  New  York  to  detect,  prevent, 
and  eliminate  fi'aud,  waste,  and  abuse  in 
New  York's  administration  of  the  Aid  to 
Families  with  Dependent  Children, 
Medicaid,  and  Food  Stamp  programs.  In 
addition,  the  information  will  be  used  by 
the  child  support  program,  as  set  forth 
under  part  D  of  title  fv  of  the  Social 
Security  Act,  to  assist  in  locating  absent 
parents  and  in  determining  the  parents' 
ability  to  provide  financial  support  for 
their  children.  New  York  also  wants  to 
provide  the  information  to  New  York 


City's  Human  Resource  Administration 
(HRA),  Office  of  Collections,  in  order  to 
identify  former  recipients  of  public 
assistance  who  are  now  Federal 
employees,  but  who  are  in  debt  to  HRA 
as  a  result  of  agency  error,  inadvertent 
error,  or  fraud. 

The  purpose  of  this  notice  is  to  advise 
individuals  applying  tor  or  receiving 
benefits  under  any  of  the  pro-ams  cited 
above,  and  those  who  owe  child  support 
payments,  of  the  potential  use  of  this 
information  once  New  York  obtains  it 
DATES:  Comments  must  be  received  on 
or  before  October  12, 1990. 
ADDRESSES:  Comments  must  be  mailed 
to  Philip  A.D.  Schneider,  Assistant 
Director  for  Workforce  Information, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington,  DC  20415,  or  delivered  to 
room  7494  at  the  above  address. 
Comments  received  may  be  inspected 
and  reviewed  between  8  a.m.  and  4:30 
p.m.  at  the  above-cited  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Sanet,  Privacy  Act  Advisor,  Office 
of  Workforce  Information,  telephone 
number  (202)  606-1955. 

SUPPLEMENTARY  INFORMA-HON: 

Subsection  (e)(12)  of  the  Privacy  Act  (5 
U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law  VX^ 
503},  requires  agencies  that  are 
providing  data  to  States  for  use  in 
computer  matching  projects  to  publish 
advance  notice  of  new  or  altered 
matching  programs.  OMB  Bulletin  No. 
89-22,  "Instructions  on  Reporting 
Computer  Matching  Programs  to  the 
Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Ihiblic," 
instructs  a  Federal  agency  participating 
in  a  computer  matching  program  to 
publish  advance  notice  in  the  Federal 
Renter  announcing  the  establishment 
of  a  matching  program.  Copies  of  tliis 
notice  and  matching  report  will  be 
provided  at  the  appropriate  time  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget 

Authority:  The  Deficit  Reduction  Act 
(DEFRA)  of  1984.  and  the  Social  Security 
Act's  (42  U.S.C.  13aob-7,  section  1137(a)) 
requirement  to  maintain  an  Income  and 
Eligibility  Verification  System  provide  the 
legal  authority  to  carry  out  this  matching 
program.  The  providing  of  data  is  done  in 
accordance  with  the  Privacy  Act  of  1974,  the 
Computer  Matching  and  Privacy  Protection 
Act  of  1988  (Pub.  L 100-503),  and  the  OfBce 
of  Management  and  Budget's  Guidance 
Interpreting  the  P^visions  of  Public  Law  100- 
503. 


Categories  of  Records  aoA  Individuab 
Covned 

OPM  wrill  provide  New  York  with 
extracts  from  the  Central  Personnel 
Data  FUe  (CPDF)  portion  of  the  OPM/ 
CENTRAL-1,  General  Personnel 
Records.  Privacy  Act  system  containing 
information  on  current  Federal 
employees  and  the  OPM/GOVT-1,  Civil 
Service  Retirement  and  Insurance 
Records  (CSRI),  system  containing 
information  on  retired  Federal 
employees.  The  CPDF  extract  to  be 
provided  contaiins  the  name,  social 
security  number,  date  of  birth,  sex, 
annual  salary  rate  (but  not  actual 
earnings),  service  computation  date  of 
Federal  service,  veterans  preference, 
retirement  plan,  occupational  series, 
position  occupied,  work  schedule  (full 
time,  part  time,  intermittent),  agency 
identifier,  geographic  location  of  duty 
station,  metropolitan  statistical  area, 
and  persormel  office  identifier. 

The  CSRI  extract  will  include  the 
name,  social  security  number,  date  of 
birth,  sex,  OPM's  claim  number,  health 
benefit  enrollment  code,  retirement  date, 
retirement  code  (type  of  retirement), 
aimuity  rate,  pay  status  of  case, 
correspondence  address,  and  ZIP  code. 

Procedure 

OPM  will  provide  extracts  from  the 
Central  Personnel  Data  File  (CPDF) 
portion  of  the  OPM/GOVT-1,  General 
Personnel  Records,  system  published  at 
55  FR  3838  (February  5, 1990),  and  the 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records 
(CSRI),  system  published  at  55  FR  3816 
(February  5, 1990).  the  disclosure  from 
the  OPM/GOVT-1  system  of  records 
will  be  made  in  accordance  with  routine 
use  "hh"  and  the  disclosure  from  the 
OPM/CENTRALr-1  system  of  records 
will  be  made  in  accordance  with  routine 
uses  "gg"  and  "jj."  These  records  wrill  be 
added  to  New  York's  Wage  Reporting 
System  data  base  maintained  by  the 
New  York  State  Department  of  Taxation 
and  Finance;  records  will  be  used  only  if 
a  match  occurs  with  an  applicant  or 
recipient  record  provided  by  New  York 
State  Department  of  Social  Services. 

In  all  cases  involving  benefit-recipient 
programs.  New  York  will  afford  the 
recipients  the  opporttmity  to  explain  any 
unreported  income.  If  the  matched  case 
results  in  a  formal  investigation,  the 
appropriate  employing  Federal  agency  is 
contacted  to  verify  the  employment  and 
the  actual  earnings.  In  the  case  of  child 
support  the  case  file  or  judgment  is 
reviewed  to  verify  that  the  individual  is 
in  arrears. 

New  York  wrill  not  create  a  separate 
permanent  file  consisting  of  information 


regarding  those  individuals  involved  in 
the  specffic  matching  programs  agreed 
to  with  OPM,  except  as  necessary  to 
monitor  the  results  of  the  matching 
programs.  Information  generated 
through  the  matches  will  be  destroyed 
as  soon  as  follow-up  processing  from  the 
matches  has  been  completed  unless  the 
information  is  required  by  the 
evidentiary  process.  The  information 
provided  by  OPM  will  not  be  used  to 
extract  information  concerning  "non- 
matching"  individuals  for  any  purpose. 
The  information  provided  by  OPM  to 
New  Yori(  will  not  be  derivatively  used 
for  matches  in  any  program  without 
OPM's  specific  written  permission  nor 
will  New  York  duplicate  or  disseminate 
the  OPM  files  vtrithout  OPM's  written 
permission. 

Projected  Dates  for  the  Matching 
Program 

At  the  end  of  the  comment  period,  a 
copy  of  this  notice  (along  with  any 
changes  made  based  on  comments 
received)  and  the  finalized  matching 
agreement  between  OPM  and  New  York 
will  be  provided  to  Congress  and  the 
Office  of  Management  and  Budget 
Depending  (Hi  the  comments  received, 
but  no  sooner  than  30  days  after  this 
material  is  provided  to  Congress  and 
OMB,  OPM  and  New  York  will  begin  the 
data  exchange.  It  is  anticipated  this  data 
exchange  will  occur  no  sooner  than 
November  1, 1990.  Subsequent  matches 
are  projected  to  take  place  semi- 
annually on  a  recurring  basis  with  an 
expected  completion  date  of  April  1, 
1992.  This  match  can  be  renewed  at  the 
end  of  that  time  for  a  period  not  to 
exceed  12  months. 

Other  Information 

The  notice  being  published  here  is  in 
addition  to  any  individual  notice 
provided  to  the  individuals. 

U.S.  Office  of  Personnel  Management 

Constance  Beny  Newman, 

Director. 

[FR  Doc.  90-21376  FUed  9-11-90;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

SeH-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

September  6, 1990. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commision 
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('Tmniniwiffn")  fnnuaiA  to  MCttea 
l2(fMl)m  ef  the  SacHiitte  fitcbnge 
Act  of  1984  and  Ri^  12f-l  tfiennder 
for  unlisted  iiadiag  privitegn  m  4ie 
following  secaritigs; 

Albtate  Munidpal  Inc.  Opportunity  H 
Cammra  Stodc  fOin  Hv  Value  (FQe  No.  7- 
ei80) 

Apex  Municipal  Fond.  inc. 
Conunon  StodcfB-M  Bw  Vahie  (Hie  No.  7- 
6M0) 
Beny  Petroknm.  Co. 
CoaraioB  Stock.  lOJOl  Par  Value  (File  No.  7- 
m«l) 
ChSi'tfaiG. 
CcHiimoD  Stock.  10.10  Far  Value  tFOe  Na  7- 

eis^ 

Liberty  Corp. 
Cmbdod  Stodu  tUOS  Rar  Value  9^  Ifo.  7- 

ns3) 

IklFS  Charter  Income  Trust 
Common  Stock.  No  Par  Value  (Ffle  Na  7- 
6194) 
MitsuU^BnikLtd. 
American  Depository  Siares  ^Ue  Na  7- 
6195) 
Nuveen  Perfatmance  Pfais  Municipal  Fund. 
Inc. 
Conunon  Stock,  iaoi  Par  Valoe  (File  No.  7- 
6196) 
Property  Trust  of  America 
Common  Stock.  tUOO  Par  Value  (File  No.  7- 
6107) 
SmiA's  Food  and  Drug  Centers.  Ina 
Common  Stock.  IOjOI  Par  Value  (File  No.  7- 
6196] 
Vivrs.Iiic 
Common  Stock.  lOOl  Par  Value  (Rle  Na  7- 

6199) 
Wheelatvator  Technology 
Common  Stock.  KUn  Par  Value  pile  Na  7- 
6200) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoHdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  27, 1990, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  (Commission  will  approve 
the  appUcations  if  it  finds,  based  upon 
all  the  information  avaOable  to  ft,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
pretention  (tf  investors. 


Forthr  Coauniaiiao.  %  the  SMak»  ot 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
JooathMCKaH. 
Secretary. 
[FR  Doc.  90-Z1987'PIled  9-11-flO;  8:45  aq] 
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UMI 


Inc. 

September  6,  IBOa 

The  above  named  national  securities 
exchange  has  filed  ^plications  with  the 
Securities  and  Exchange  ConunissioB 
("Commissian"]  pursuant  to  section 
12(n(lKBJ  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  uidisted  trading  privileges  in  the 
following  securities: 

Church  ft  Dwight  Company.  Inc. 
Common  Stock,  $1  Par  Value  P^  No.  7- 
8173) 
World  Income  Fund.  Inc. 
Common  Stock,  tO.10  Par  Value  (File  No.  7- 
6174) 
Greenery  Rehabilitation  Group,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
ei7S) . 
Tyler  Corporation 
Common  Stock,  $0.10  Par  Value  (File  No.  7- 
(HTe) 
Baimer  Aerospace.  Inc. 
Common  Stock.  $1  Par  Value  (Fife  No.  7- 
6177) 
Policy  Management  Systems  Corporation 
Common  Stock,  $xn  Par  Value  (Fife  No.  7- 
6178) 
Safeway  Incorporated 

Warrants  (Pile  No.  7-6179) 
The  Singapore  Fund,  bK. 
CfHsmoB  Stock.  tAI  Par  Value  (Fife  Na  7- 
6180) 
Suave  Shoe  Corporation 
Common  Stock,  Som  Par  Value  (Rfe  No.  7- 
6181) 
Thermo  Cardiosystems.  Inc. 
Common  Stock,  SO-01  Par  Value  (File  No.  7- 
6162) 
Union  Planters  Corporation 
Common  Stock,  tS  Par  Vdoe  (File  No.  7- 
6183) 
Georgia  Gulf  Corporation 
Common  Stock.  tOJOi.  Par  Value  (Fife  Na  7- 
6184) 
Inter-City  Products  Corporation 

Ordinary  Stock  (Fife  No.  7-6185) 
Sun  Distributors  LP. 
Class  A  Limited  Partnership  Interest  (Fife 
Ito.  7-6186) 
Sun  Diatributors  LP. 
ClassB  Limited  Partnership  Interest  (Fife 
Na  7-6187) 
United  States  Surgical  Coipomtion 
Common  Stock,  tD.10  Par  Valm  {File  Na  7- 
6188) 

These  securities  are  listed  and 
registered  on  one  or  moie  other  national 
securities  exchange  «ad  are  xeported  in 


the  oonsolidated  iiansaction  reporting 
system. 

Interested  persons  eie  invited  to 
submit  on  or  heisie  fiepleieber  27. 1880, 
written  data,  views  and  arguments 
concemiag  the  idieve-refereiuxd 
application.  Persons  desiring  to  make 
written  comments  should  fite  three 
copies  thereof  with  flie  Secretary  of  the 
Srcnrities  and  Exchange  Commissian, 
450  Sth  Street  NW..  Wi^ungtOB.  DC 
20549.  Following  tfiiB  opportunity  for 
hearing,  the  Commission  wiU  approve 
the  application  if  it  finds,  based  iq>on  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  tradung  privileges 
pursuant  to  such  ^i^cations  ase 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonafluBG.Kats. 
Secretary. 

[FR  Doc  90-21388  Ned  9-n-flO;  8:48  am] 
same  ccot  sow  si-it 


[FllsNa1-M38] 

IssiMr  DeUsUno;  AppHcstton  To 
WItlidraw  From  Listing  and 
Regletration;  N8  Groupi,  Inc  Common 
Stock,  No  Par  ValMo;  Prelenred  Slock 
Purchase  Rights 

September  6, 1990. 

MS  Group,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  12(d}  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  diereunder 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  fi*om 
listing  and  registration  include  the 
following: 

The  Company's  common  stock  and 
preferred  stock  purchase  rights 
("Rights")  recently  were  Bsted  on  the 
New  Yoric  Stock  Exchange  ("NYSE"). 
Trading  in  the  Company's  stock  on  the 
NYSE  commenced  on  August  15. 1990 
and  concurrently  such  stock  was 
suspended  from  trading  on  the  Amex. 
(The  Rights  are  current^  attached  to, 
and  trade  with,  the  common  stack,  and 
are  r^eesented  by  the  certificales  lor 
the  oommoa  stock.)  In  mdung  the 
decision  to  wifediaw  its  ceamwn  stock 
(and  the  Rights  attached  thereto)  from 
listing  on  the  Amex.  the  Company 
considered  the  direct  and  indirect  costs 


and  expenses  attendant  on  maintaining 
the  dual  listing  of  its  common  stock  on 
the  NYSE  and  the  Amex.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  its  stock  and  believes 
that  dual  listing  would  fragment  the 
market  for  its  common  stock. 

Any  interested  person  may,  on  or 
before  September  27, 1990,  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  die 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Gommissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonadian  G.  Kats, 
Secretary. 

[FR  Doa  90-21381  FUed  9-11-00: 8:45  am] 
SKUNO  COM  S01S41-II 


[FHe  Ito.  22-20613] 

Application  and  Opportimity  for 
Hearing:  USAT,  Inc. 

September  10. 1980. 

Notice  is  hereby  given  that  USAir.  Inc. 
(the  "Applicant")  has  filed  an 
application  under  Section  310(b)(l)(ii)  of 
the  Trust  Indenture  Act  of  1939,  as 
amended  (the  "Act"),  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  The  Connecticut 
National  Bank  ("CNB"):  (a)  In  a  single 
transaction  imder  the  Act  and  (b)  under 
one  or  more  of  such  qualified  indentures 
and  under  certain  other  qualified 
indentmvs  and  other  indentures 
described  below  not  subject  to 
qualification  under  the  Act  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  die  protection  of 
investors  to  disqualify  CNB  from  acting 
as  trustee  under  such  qualified 
indentures  or  such  other  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  tmy  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaiiiing  that  it  has 
such  conflictiag  interest  either  eliminata 
such  conflictinf  interest  or  resign. 
Subsection  (1)  of  such  section  provides, 
with  certain  exceptions  stated  therein. 


that  a  tnistee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 
The  Ai^cant  alleges  that 
(1)  CNB  will  act  as  indenture  trustee 
undn  three  ot  four  separate  leveraged 
lease  indentures  (each,  a  "Lease 
Indenture"),  each  of  which  will  relate  to 
a  separate  leveraged  lease  transaction 
in  which  an  owner  trustee,  other  than 
CNB  (die  "Owner  Trustee"),  for  d>e 
benefit  of  an  institutional  investor  acting 
as  an  equity  participant  will  issue 
equipment  purchase  notes  ("Leased 
Aircraft  Notes")  to  the  Pass  Through 
Trustees  (as  defined  below)  in  an 
amount  not  to  exceed  80%  of  the  cost  of 
each  of  such  aircraft  (each  a  "Leased 
Aircraft")  to  be  financed  by  such 
transaction,  and  will  purchase,  and 
lease  back  to  Applicant  the  Leased 
Aircraft.  The  Leased  Aircraft  will 
consist  of  Boeing  767  aircraft  and  Boeing 
737  aircraft  CNB  also  currenUy  acta  as 
indenture  trustee  under  three  separate 
indentures  (each,  an  "Owned  A^aft 
Indenture")  entered  into  in  1988.  each  of 
which  relates  to  a  separate  transaction 
in  which  the  Applicant  for  the  benefit  of 
a  group  of  banks  (the  "Banks")  issued 
equipment  purchase  notes  (the  "Owned 
Aircraft  Notes")  in  a  series  of  private 
placements  to  the  Banks  acting  as 
interim  lenders.  The  proceeds  of  the 
Owned  Aircraft  Notes  issued  under 
each  Owned  Aircraft  Indenture  were 
used  by  the  Applicant  to  finance  100%  of 
the  cost  of  three  Boeing  737  aircraft 
(each  an  "Owned  Aircraft").  In  the 
event  of  a  casualty  to  one  or  more  of  die 
Owned  Aircraft  prior  to  the  scheduled 
closing  of  the  sale  of  the  Pass  Through 
Certificates  (as  defined  below)  the 
Applicant  may  determine  to  finance 
100%  of  the  cost  of  a  corresponding 
number  of  new  Boeing  737  aircraft  to  be 
delivered  hi  1990  through  the 
transactions  described  above,  except 
that  equipment  purchase  notes  will  be 
issued  directiy  to,  and  for  the  benefit  of, 
the  Pass  llirough  Trustees.  In  such  an 
event  the  Banks  would  not  be  involved 
in  the  transactions  relating  to  such 
substituted  aircraft;  and  such 
substituted  aircraft  would  be  Owned 
Aircraft  such  equipment  purchase  notes 
would  be  Owned  Aircraft  Notes,  and 
such  indentures  under  which  such  notes 
would  be  issued  would  be  Owned 
Aircraft  Indentures.  (In  ita  capacities  as 
indenture  trustee  under  the  Leased 
Aircraft  Indentures  and  the  Owned 
Aircraft  Indentures,  CNB  wiU 
hereinafter  be  called  the  "Loan 
Trustee".  The  Leased  Aircraft  Notes  and 
the  Owned  Aircraft  Notes  will 
hereinafter  be  called,  collectively,  die 


"Notes":  die  Leased  Aircraft  and  the 
Owned  Aircraft  will  hereinafter  be 
called,  collectively,  the  "Aircraft";  and 
the  Lease  Indentures  and  Owned 
Aircraft  Indentures  will  hereinafter  be 
called,  collectively,  the  "Indentures"  ) 

(2)  The  AppMcant  will  not  be  a  party 
to  any  of  the  Lease  Indentures  (only  the 
relevant  Owner  Trustee,  as  issuer  of  the 
relevant  Leased  Aircraft  Notes,  and 
CNB,  as  Loan  Trustee,  will  be  parties), 
but  the  Applicant's  uncondittonal 
obligation  to  make  rental  paymenta 
under  the  relevant  lease  will  be  the  only 
credit  source  for  payment  on  the  related 
Leased  Aircraft  Notes.  Following  the 
release  of  the  proceeds  of  the  sale  of  the 
Leased  Aircraft  Notes  by  CNB.  the 
Leased  Aircraft  Notes  to  be  issued  with 
respect  to  each  Lease  Indenture  will  be 
secured  by  a  security  interest  in  the 
Leased  Aircraft  to  which  such  Lease 
Indenture  relates  and  the  right  of  the 
Owner  Trustee  to  receive  rentals  on 
such  Leased  Aircraft  from  the  Applicant 
No  Leased  Aircraft  will  be  covered  by 
more  than  one  Lease  Indenture  or  by 
any  other  indentures,  including  the 
Owned  Aircraft  Indentures  and  the 
Other  Indentiu«s  (as  defined  below), 
and  the  Leased  Aircraft  Notes  to  be 
issued  pursuant  to  any  one  Lease 
Indentiue  will  be  separate  bom  the 
Leased  Aircraft  Notes  issued  pursiiant 
to  any  other  Lease  Indenture. 

(3)  Following  release  of  the  proceeds 
of  the  sale  of  the  Owned  Aircraft  Notes 
by  CNB,  the  Owned  Aircraft  Notes 
issued  with  respect  to  each  Owned 
Aircraft  Indenture  will  be  secured  by  a 
security  interest  in  the  Owned  Aircraft 
to  which  such  Owned  Aircraft  Indenture 
relates  and  represent  recourse 
obligations  of  the  Applicant  No  Owned 
Aircraft  is  covered  by  more  than  one 
Owned  Aircraft  Indenture  or  any  other 
indenture  including  the  Leased  Aircraft 
Indentures  and  the  Owned  Aircraft 
Notes  issued  pursuant  to  any  one 
Owned  Aircraft  Indenture  are  separate 
bom  the  Owned  Aircraft  Notes  issued 
pursuant  to  any  other  Owned  Aircraft 
Indenture. 

(4)  There  are  no  cross  default 
provisions  or  cross  coUateralization 
between  the  Notes  issued  under  one 
Indenture  and  the  Notes  issued  under 
any  of  the  other  Indentures  of  the  1989 
Indentures  (as  defined  below]  or  Other 
Indentures. 

(5]  None  of  the  Indentures  will  b« 
subject  to  the  Act  and,  accordingly, 
none  will  contain  the  language  regarding 
conflicta  required  by  section  310(b)  of 
the  Act  for  qualified  indentures. 

(6)  The  Applicant  has  filed  a 
Registration  Statement  on  Farm  S-3  (the 
"Registration  Statement")  covering  the 
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proposed  public  offering  of  up  to 
$215,00a00O  aggregate  principal  amount 
of  Pass  Through  Certificates,  Series 
19gO-A  (the  "Pass  Through 
Certificates")  representing  fi-actional 
undivided  interests  in  one  or  more 
grantor  trusts  (each,  a  "Grantor  Trust"), 
to  be  formed  under  separate  Trust 
Agreements  (each,  a  "Trust  Agreement") 
between  CNB,  as  Trustee  (the  "Pass 
Through  Trustee"),  and  the  Applicant 
Although  the  number  of  Grantor  Trusts 
will  not  be  determined  until  shortly 
before  the  time  of  the  offering  of  the 
Pass  Through  Certificates  and  will 
depend  upon  the  interest  rate 
environment  at  the  time,  it  is  currently 
anticipated  that  there  will  be  four 
Grantor  Trusts.  Each  Trust  Agreement 
will  be  qualified  as  an  indenture  under 
the  Act  and  is  referred  to  herein  as  a 
"Qualified  Indenture." 

(7)  Multiple  series  of  Notes  have  been 
or  will  be  issued  under  each  Indenture. 
Each  series  of  Notes  will  bear  a  fixed 
rate  of  interest  except  a  single  series  of 
Owned  Aircraft  Notes,  which  will  bear 
an  interest  rate  based  on  a  floating  rate 
index  plus  a  margin.  The  Pass  Through 
Trustee  under  each  Grantor  Trust  using 
the  proceeds  of  the  public  offering  of 
Pass  Through  Certificates  relating  to 
such  Grantor  Trust  will  purchase  the 
Notes.  Each  Grantor  Trust  will  acquire 
those  Notes  of  the  series  issued  in 
respect  of  the  Aircraft  having  an  interest 
rate  corresponding  to  the  interest  rate 
applicable  to  the  Pass  Through 
Certificates  issued  by  such  Grantor 
Trust  The  maturity  dates  of  the  Notes 
acquired  by  each  Grantor  Trust  will 
occur  on  or  before  the  final  distribution 
date  applicable  to  the  Pass  Through 
Certificates  issued  by  such  Grantor 
Trust.  In  the  case  of  the  purchase  of  the 
Owned  Aircraft  Notes  by  the  Pass 
Through  Trustee  of  each  Grantor  Trust 
the  Banks  will  cease  to  have  an  interest 
in  the  Owned  Aircraft. 

(8)  Each  Owned  Aircraft  Indenture 
provides  that  the  Applicant  may  arrange 
for  a  sale-leaseback  transaction  for  the 
Owned  Aircraft  to  which  such  Indenture 
relates.  U  a  sale-leaseback  transaction  is 
arranged,  an  owner  trustee  acting  on 
behalf  of  one  or  more  equity  investors 
will  acquire  title  to  such  Owned  Aircraft 
from  the  AppUcant  lease  it  back  to  the 
Applicant  and  assume  the  Applicant's 
obligations  imder  the  Owned  Aircraft 
Notes  on  a  nonrecourse  basis.  Upon 
completion  of  such  a  sale-leaseback 
transaction,  the  Owned  Aircraft  Notes 
issued  therefor  will  no  longer  be  direct 
obligations  of  the  Applicant  but  the 
amounts  unconditionally  payable  by  the 
Applicant  for  the  lease  of  such  Aircxaft 
«vill  be  in  an  amount  at  least  equal  to 


payment  of  principal  premium,  ff  any, 
and  interest  on  such  Notes.  Such  Notes 
will  continue  to  be  secured  by  a  security 
interest  in  the  Aircraft  to  which  they 
relate,  and  will,  in  addition,  be  secured 
by  an  assignment  of  certain  of  the 
owner  trustee's  rights  as  lessor  under 
die  lease  of  such  Aircraft  including  the 
right  to  receive  rentals  payable  by  the 
Applicant  thereunder. 

(9)  Each  Qualified  Indenture  will 
provide,  pursuant  to  section  310(b]  of 
the  Act  for  the  resignation  of  the  Pass 
Tlu-ough  Trustee  in  the  event  that  it  does 
not  eliminate  a  conflicting  interest  and 
will  provide  that  a  trusteeship  under 
another  indenture  of  the  Applicant 
constitutes  a  conflicting  interest 
provided,  however,  that  the  Applicant 
may  apply  to  the  Commission  for  a 
finding  that  no  material  conflict  exists. 

(10)  CNB  currently  acts  as  pass 
through  trustee  under  three  qualified 
indentures  under  which  the  Pass 
Through  Certificates,  Series  1989-A,  are 
outstanding  (the  "1989  Qualified 
Indentures"),  and  as  loan  trustee  under 
eleven  separate  indentures  related  to 
the  1989  Qualified  Indentures  (the  "1989 
Indentures"). 

(11)  The  1989  Qualified  Indentures 
and  the  1989  Indentures  were  part  of  a 
single  transaction  whose  structiu^  is  the 
prototype  for  the  proposed  transaction 
described  above.  Except  for  differences 
in  the  number  of  related  indentures 
covering  owned  and  leased  aircraft  the 
two  structures  are  identical. 

(12)  Each  of  the  1989  Indentures 
relates  to  either  (i)  A  separate 
leveraged  lease  transaction  in  which  an 
owner  trustee  has  purchased  and  leases 
one  Boeing  737  aircraft  to  the  Applicant 
or  (ii)  a  financing  of  one  Boeing  737 
aircraft  owned  by  the  Applicant.  In  1989, 
such  owner  trustee,  acting  for  the 
benefit  of  an  institutional  investor  acting 
as  equity  participant,  or  the  Applicant 
as  the  case  may  be,  issued  multiple 
series  of  equipment  purchase  notes  (the 
"1989  Notes").  Three  grantor  trusts 
issued  three  series  of  Pass  Through 
Trust  Certificates  under  three  separate 
1989  Qualified  Indentures.  The  1989 
Notes  issued  with  respect  to  each  1989 
Indenture  are  secured  by  a  security 
interest  in  the  aircraft  to  which  such 
1989  Indenture  relates  and,  in  the  case 
of  a  leased  aircraft,  also  by  the  right  of 
the  related  owner  trustee  to  receive 
rentals  on  such  aircraft  from  the 
Applicant. 

(13)  Each  aircraft  covered  by  a  1989 
Indenture  is  not  covered  by  any  other 
indenture,  and  the  1989  Notes  issued 
under  each  1989  Indenture  are  separate 
from  any  notes  issued  under  any  other 
indenture.  There  are  no  cross  default 


provisions  or  cross  coUateralization 
between  the  1989  Notes  issued  under 
one  1989  Indenture  and  the  1989  Notes 
issued  under  any  of  the  other  ten  1969 
Indentures. 

(14)  The  pass  through  certificates 
issued  under  the  1989  Qualified 
Indentures  represent  undivided  interests 
in  the  1989  Notes  held  by  the  related 
pass  through  trustee.  The  1989  Notes  are 
not  covered  by  any  other  indenture,  and 
the  pass  through  certificates  issued 
under  each  1989  Qualified  Indenture  are 
separate  from  certificates  or  notes 
issued  under  any  other  indenture. 

(15)  None  of  the  1989  Indentures  is 
subject  to  the  Act  and,  accordingly, 
none  contains  the  language  regarding 
conflicts  required  by  section  310(b)  of 
the  Act  for  qualified  indentures. 

(16)  Each  1989  Qualified  Indenture 
provides,  pursuant  to  section  310(b)  of 
the  Act  for  the  resignation  of  the  related 
pass  through  trustee  in  the  event  that  it 
does  not  eliminate  a  conflicting  interest 
and  provides  that  trusteeship  under 
another  indenture  of  the  Applicant 
constitutes  a  conflicting  interest 
provided,  however,  that  the  Applicant 
may  apply  to  the  Commission  for  a 
finding  that  no  material  conflict  exists. 
On  September  25, 1989  the  Commission 
issued  an  order  (the  "1989  Order") 
granting  an  application  by  the  Applicant 
(File  No.  22-19550)  concerning  Uie  1989 
Qualified  Indentures,  1989  Indentures 
and  Other  Indentures.  The  1980  Order 
stated  that  it  appeared  to  the 
Commission  that  the  trusteeships  of 
CNB  under  said  indentures  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  CNB  from  acting 
as  trustee  under  any  of  the  said 
indentures. 

(17)  CNB  also  acts  as  indenture 
trustee  under  nine  indentures  (each,  an 
"Other  Indenture"  and,  collectively  the 
"Other  Indentures"),  dated  between 
1985  an  1987,  which  relate  to  leveraged 
lease  transactions  in  which  certain 

•  owner  trustees  (other  than  CNB)  for  the 
benefit  of  certain  institutional  investors 
acting  as  equity  participants,  issued 
debt  in  private  placements  to  certain 
institutional  investors  acting  as  loan 
participants.  The  proceeds  of  the  debt 
issued  under  the  Other  Indentures  were 
used  by  the  Applicant  to  finance  six 
Boeing  737  and  four  Fokker  F-28 
aircraft 

(18)  The  proceeds  of  the  issuance  of 
the  debt  under  each  of  eight  of  the  Other 
Indentures  were  used  to  finance  one 
aircraft  The  proceeds  of  the  issuance  of 
the  debt  under  the  remaining  Other 
Indentiire  were  used  to  finance  two 


aircraft.  All  ten  aircraft  were  then 
leased  back  by  such  owner  trustees  to 
the  Applicant  The  Applicant  is  not  a 
party  to  the  Other  Indentures  (only 
certain  institutions,  acting  as  owner 
trustees  and  as  issuers  of  the  debt  and 
CNB,  as  indenture  trustee  are  parties), 
but  the  Applicant  is  unconditionally 
obligated  to  make  rental  payments 
under  the  respective  leases  relating  to 
such  Other  Indentures  in  amounts  at 
least  equal  to  the  payments  of  all 
principal,  premium,  if  any,  and  interest 
on  the  debt 

(19)  The  debt  issued  under  each  of  the 
Other  Indentures  (except  one)  is  secured 
by  a  security  interest -in  one  of  the 
aforementioned  aircraft  and  the  right  of 
the  owner  trustee  to  receive  rentals  on 
such  aircraft  fiom  the  Applicant  The 
debt  issued  under  the  remaining  Other 
Indentuure  is  equally  and  ratably  secured 
by  the  two  aircraft  to  which  such  Other 
Indenture  relates.  None  of  the  Other 
Indentures  contain  cross  default 
provisions,  and  the  debt  issued  under 
each  Other  Indenture  is  not  cross 
collateralized  by  the  security  for  (i)  the 
debt  issued  under  each  of  the  eight 
Other  Indentures  and  (ii)  the  Notes 
issued,  or  to  be  issued,  under  the 
Indentures  (and  indirectly,  therefore,  the 
Pass  Through  Certificates  to  be  issued 
under  the  Qualified  Indentures). 

(20)  The  Other  Indentures  are  not 
subject  to  the  Act  and.  accordingly,  do 
not  contain  the  language  regarding 
conflicts  required  by  section  310(b)  of 
die  Act  for  qualified  indentures. 

The  Applicant  is  not  in  default  in  any 
respect  under  any  of  the  1989  Qualified 
Indentures,  the  1989  Indentures,  the 
Owned  Aircraft  Indentures,  or  the  Other 
Indentures  and  will  not  at  the  time  of 
execution  thereof,  be  in  default  in  any 
respect  under  any  of  the  Qualified 
Indentures  or  the  Leased  Aircraft 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  die 
issues  raised  by  this  Application  and  all 
rights  to  specify  procedures  under  tbe 
Commission's  Rules  of  Practice. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22^20513, 450  Fifth  Street 
NW.,  Washington,  DC  20549. 

Notice  is  furtber  given  that  any 
interested  persons  may,  not  later  than 
October  4, 1990,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 


orders  a  bearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  90-21635  Filed  9-11-40;  8:45  am] 
Muan  ooK  Hio-«i-a 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
AdminlatratkHi 

[Docket  Na  IP  09-O*;  Notice  2] 

Grant  of  Petition  for  Dotarmination  of 
Inconaaquantial  NoncompHanca;  Haifa, 
Inc. 

This  notice  grants  the  petition  by 
Hella,  Inc.  of  Cranford.  New  Jersey,  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (IS 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.108, 
"Lamps,  Reflective  Devices,  and 
Associated  Equipment".  The  basis  of  the 
petition  was  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  November  16. 1989,  and  an 
opportunity  afforded  for  comment  (54  FR 
47746). 

Standard  No.  108  requires  that 
taillamps  be  designed  to  conform  to  the 
requirements  of  the  Society  of 
Automotive  Engineers  Standard  I585e. 
September  1977,  'Tail  Lamps  (Rear 
Position  Lamps)",  which  specifies  that  a 
taillamp  shall  not  exceed  a  designated 
maximum  candlepower  at  night  over 
any  area  larger  than  that  generated  by  a 
V*  degree  radius,  within  a  solid  cone 
angle  from  20L  to  2QR  and  from  H  to 
lOU.  The  minciniiim  candela  permitted 
for  single  compartment  lamps  such  as 
those  produced  by  Hella  is  18  candela  at 
H  (the  horizontal)  or  above. 

The  agency  tested  18  single 
compartment  combination  stop  and 
taillamps  produced  by  Hella  as  part  of 
its  compliance  test  program,  and  found 
that  ei^t  of  them  exceeded  the  18 
candela  maximum  at  test  points 


between  5.1  and  8.6  U.  (NHTSA  File  NQ 
3027).  At  die  conclusion  of  NHTSA's 
investigation,  Hella  filed  a  petition  for  a 
determination  that  any  noncompliance 
with  Standard  No.  108  be  deemed 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  Hella  supported  its 
petition  with  the  following  four 
arguments: 

"1.  The  subject  rear  combination  lamps 
were  designed  to  conform  to  FMVSS 108."  As 
part  of  this  argument  Hella  noted  that  when 
the  bulbs  were  installed  on  vehicles,  due  to 
long  leads  the  actual  voltage  at  which  the 
lamps  were  opterated  would  be  less  than  the 
laboratory  test  voltage,  and  that  the  actual 
candela  output  would  be  less  than 
demonstrated  in  NHTSA's  tests.  According  to 
Hella,  most  of  the  bulbs  were  used  on  tractor 
trailers. 

"2.  The  excess  taillamp  values  above  tlw 
horizontal  do  not  compromise  motor  vehicle 
safety."  Hella  submitted  that  "Industry 
experience  and  supporting  studies  have 
established  that  the  human  eye,  in  the  vast 
majority  of  cases,  cannot  detect  a  change  in 
luminescence  unless  it  is  more  than  a  25 
percent  increase  or  decrease  (SAE 
Recommended  Practice  J57ft,  footnote  1).  Of 
the  eight  lamps  tested  that  exceeded  the 
maximum  intensity,  one  exceeded  this 
maximum  by  3.8  candela  (20  percent),  one  by 
1.5  candela  (8.3  percent)  and  the  remainder 
by  less  than  1.3  candela  (7.2  percent)." 

"3.  The  luminous  intensity  does  not  present 
a  safety  hazard  because  of  glare."  Hella 
argued  that  NHTSA  pointed  out  in  Docket 
78-08  Notice  2,  amending  FMVSS  108,  that 
the  "current  ratio  of  candlepower  output  by 
stop  and  tail  lamps  in  combination  lamps 
[must]  be  maintained  at  test  points  above  the 
horizontal  and  extended  to  test  points  below 
the  horixontal  to  minimize  problems  of  glare." 
(44  FR  75385).  In  that  rulemaking,  the 
petitioner.  Truck  Safety  Equipment  Institute, 
had  argued  that  "there  most  be  countless 
driving  situations  everyday  where  the 
following  driver  is  exposed  to  lamp 
candlepower  (cp)  outputs  from  approximately 
15  cp  to  22  cp  without  any  evidence  of 
hazardous  driving  conditions  because  of 
glare." 

"4.  The  record  confinns  that  the  subject 
noncompUance  presents  no  threat  to  motor 
vehicle  safety."  Hella  is  not  aware  of  any 
complaints,  accidents  or  injuries  related  to 
the  subject  products'  exceeding  the  mav<mnm 
limit  of  18  candlepower  for  the  taillamp 
function  on  or  above  tiie  horlzontaL 

One  comment  was  received  on  the 
petition  from  "An  Industry  Engineer" 
who  has  been  "in  the  vehicle  lighting 
industry  for  over  20  years."  As  an 
employee  for  a  competitor  of  Hella,  the 
commenter  chose  to  remain  anonymous. 
The  comment  addressed  the  following 
issues.  First  the  size  of  the  affected 
population:  according  to  "former 
employees  of  Hella"  the  company  had 
sold  in  to  jBO%  more  units'*  than  the 
109,000  reported.  Second,  whether  the 
lamps  were  designed  to  conform  to  the 
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standard;  the  commenter  felt  that  a 
design  placing  the  taillamp  filament 
below  the  optical  center  of  the  lamp  "is 
unavoidably  going  to  direct  hot  spots 
above  the  horizontal,  which  is  easily 
checked",  and  controlled.  Third, 
whether  the  excess  taillamp  values 
compromise  motor  vehicle  safety;  the 
stoplamp-to-taillamp  ratios  "are 
destroyed  when  the  taillamp  reaches 
levels  as  in  the  Hella  lamp."  Fourth, 
whether  the  noncompliance  creates 
glare;  the  allowable  U.S.  limit  of  18  cd  is 
50%  higher  than  that  of  Europe,  and  the 
noncompliance  extends  to  "virtually 
their  entire  production  for  18  months." 
fmally,  the  commenter  states  that  the 
grant  of  Hella's  petition  would  set  a  de 
facto  higher  minimiun  standard  of 
performance,  making  it  more  difficult  in 
the  event  of  future  noncompliance  to 
enforce  the  minimum  actually  specified 
in  the  standard. 

Hella  responded  to  the  agency 
concerning  the  anonymous  letter.  It 
agreed  that  the  location  of  the  filament 
directs  the  light  above  the  horizontal, 
but  stated  that  this  in  itself  does  not 
necessarily  cause  excess  values.  Hella 
does  not  believe  that  glare  is  an  issue, 
given  the  higher  candlepower  allowable 
for  stoplamps  and  headlamps.  The 
excessive  readings  appear  in  "a  small 
angular  aperture"  and  not  over  the 
entire  lens  surface.  The  excess  is  20 
percent  or  less  than  prescribed  by  the 
standard,  and  not  detectable  to  the 
naked  eye.  Further,  the  stoplamp-to- 
taillamp  ratios  are  maintained,  even 
with  the  noncompliance.  Hella  also 
distinguished  the  European  standard 
from  the  U.S.  one,  the  European  one 
lacking  a  requirement  for  a  minimum 
lighted  area  of  the  lens  surface,  unlike 
the  U.S.  one.  Finally,  the  problem  that 
occurred  was  not  one  of  design,  but  one 
of  manufacturing  tolerances. 

The  agency  has  carefully  considered 
the  petition,  and  the  arguments  for  and 
against  granting  it.  In  the  past  the 
agency  has  granted  similar  petitions  for 
inconsequential  noncompliance 
regarding  the  light  output  specification 
of  FMVSS 108,  (e.g..  a  petition  from  Ford 
Motor  Company  regarding  partially 
obstructed  center  high  mounted  stop 
lamps  (52  FR  48789)  and  a  petition  from 
Chrysler  Corporation  regarding  an 
inability  to  meet  minimum  back-up  lamp 
photometries  (52  FR  17499)). 


The  agency  has  also  considered 
information  indicating  that  a  reduction 
of  approximately  25  percent  in  luminous 
intensity  is  requied  before  the  human 
eye  can  detect  the  difference  between 
two  lamps.  Of  the  noncompliant  lamps 
tested,  the  greatest  disparity  reported 
between  a  compliant  lamp  and  a 
noncompliant  lamp  was  3.6  cd,  which  is 
a  20  percent  higher  limiinous  intensity 
than  compliant  lamps.  According  to  the 
Society  of  Automotive  Engineers' 
Recommended  Practice— SAE 1576,  this 
differential  can  not  be  detected  by  the 
human  eye.  In  addition,  a  recent, 
agency-sponsored  study  indicates  that 
real-world  voltages  at  truck  and  trailer 
lamp  sites  are  typically  lower  than  the 
required  14.0  volt  compliance  test 
voltage.  According  to  data  collected  by 
the  Allen  Corporation,  only  4  of  542 
tested  trucks  and  trailers  (0.7  percent) 
had  tail  and  stop  lamp  voltages  above 
13.5  volts,  and  the  highest  recorded 
voltage  was  13.78  volts.  Thus,  any 
"excessive"  cd  values  would  be  reduced 
upon  installation,  and  even  further 
reduced  as  the  lamp  aged. 

In  addition  to  the  noncompUant  tail 
lamp  results,  further  NHTSA  testing 
found  that  2  of  12  tested  lamps  failed  to 
meet  the  required  stoplamp-to-taillamp 
intensity  ratio  of  1:5  for  a  single  test 
point,  5U-V.  However,  these  failures 
only  occurred  at  test  point  5U-V  and  the 
intensity  ratios  for  all  other  test  points 
in  the  vicinity  of  5U-V  exceeded  the  1:5 
intensity  ratio  requirement.  Thus,  as 
with  the  noncompliant  taillamp  results, 
the  noncompliances  were  confined  to  a 
very  small  area  of  the  lamp.  Further, 
both  types  of  noncompliances  were 
confined  to  very  narrow  zones  ( V4 
degree)  that  typically  project  above  the 
heads  of  most  following  drivers  (5.0  to 
-  8.6  degrees).  Thus,  any  "glare"  or 
"mistaken  identify"  problems  would  be 
extremely  rare  and  quite  momentary,  if 
detectable  at  all. 

In  consideration  of  the  foregoing, 
NHTSA  finds  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted.  The  agency  wishes  to  make 
clear  that  its  finding  of  inconsequential 
noncompliace  applies  to  the  particulars 
of  this  petition  only,  and  the  decision 
should  not  be  interpreted  as  condoning 


noncompliances  from  the  performance 
aspects  of  this  or  any  other  standard. 

Authority:  In  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  August  30, 1990. 
Bairy  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  90-21315  Filed  9-11-00;  8:45  am] 

BILUNQ  CODE  4»10-$»4I 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Jteview 

Date:  September  6. 1990. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this, 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0710 

Form  number  IRS  Forms  5500  and  5500- 
C/R,  Schedule  B  (Form  5500), 
Schedule  E  (Form  5500),  and  Schedule 
P  (Form  5500) 

Type  of  review:  Revision 

Title:  Annual  Return/Report  of 
Employee  Benefit  Plan,  Return/Report 
of  Employee  Benefit  Plan  and 
Associated  Schedules 

Description:  These  forms  are  annual 
information  returns  filed  by  employee 
benefit  plans.  The  IRS  uses  this  data 
to  determine  if  the  plan  appears  to  be 
operating  properly  as  required  under 
the  law  or  whether  the  plan  should  be 
audited. 

Respondents:  Businesses  or  other  for- 
.profit,  Small  businesses  or 
organizations 

Estimated  number  of  respondents/ 
recordkeepers:  901,400  Estimated 
burden  hours  per  responsent/ 
recordkeepen 
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Frequency  of  response:  Annually 

Estimated  total  reporting/recordkeeping 
burden:  32,319,444  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3(X)1,  New  Executive 
Office  Building,  Washington,  DC 
20503, 

Lois  K.  HoUaAd, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  90-21311  Filed  9-11-90;  8:45  am] 

BILUNG  CODE  4a80-01-M 

ll  

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Career  Development  Committee; 
Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Career 
Development  Committee,  authorized  by 
38  U.S.C.  4101,  will  be  held  in  the  Pacific 
Room  of  the  Hanalei  Hotel,  2270  Hotel 
Circle  North,  San  Diego,  CA,  October  22 
through  23, 1990,  starting  at  8  a.m., 
October  22.  The  meeting  will  be  for  the 
purpose  of  scientific  review  of 
applications  for  appointment  to  the 
Career  Development  Program  in  the 
Department  of  Veterans  Affairs.  The 
committee  advises  the  Director,  Medical 
Research  Service  on  selection  and 
appointment  of  Associate  Investigators, 
Research  Associates,  and  Senior 
Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  8  a.m.  to  8:30  a.m.  on  October  22, 


1990,  to  discuss  the  general  status  of  the 
program.  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  David  D. 
Thomas,  Executive  Secretary  of  the 
Career  Development  Committee  (151J), 
Department  of  Veterans  Affairs  Central 
Office,  Washington,  DC  20420  (202-233- 
2317)  prior  to  October  15, 1990.  The 
meeting  will  be  closed  from  8:30  a.m.  to 
5  p.m.,  on  October  22,  and  fium  8  a.m.  to 
5  p.m.  on  October  23,  for  consideration 
of  individual  applications  for  positions 
in  the  Career  Development  Program. 
This  necessarily  requires  examination  of 
personnel  files  and  discussion  and 
evaluation  of  the  qualifications, 
competence,  and  potential  of  the 
candidates,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  closure  of  this  portion  of 
the  meeting  is  permitted  by  section  10(d) 
of  Public  Law  92-463  as  amended,  in 
accordance  with  subsection  (c)(6),  5 
U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  David  D.  Thomas,  Chief, 
Career  Development  Program,  Medical 
Research  Service  (142A3),  Department 
of  Veterans  Affairs,  Washington,  DC 
20420  (phone  202-233-2317). 

Dated:  August  30, 1990. 

By  direction  of  the  Secretary. 
Laurance  M  Christman. 
Executive  Assistant 
(FR  Doc.  90-21441  Filed  9-11-90;  8:45  am] 

BILLING  COOE  S32O-01-M 


Advisory  Committee  on  Environmental 
Hazards;  Meeting 

The  Department  of  Veterans  Affairs 
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gives  notice  under  PubUc  Law  02-463. 
section  10(a)(2),  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Environmental  Hazards  will  be  held  at 
the  Department  of  Veterans  Affairs, 
Lafayette  Building,  811  Vermont 
Avenue,  NW.,  Washington.  DC  20420, 
room  442,  on  October  30-31, 1990.  The 
Committee's  discussions  will  include  a 
review  of  the  scientific  literature 
relating  to  the  health  effects  of  exposure 
to  a  herbicide  containing  dioxin  and  to 
ionizing  radiation. 

The  meeting  will  convene  at  9  a.m.  on 
October  30th  and  at  6:30  a.m.  on 
October  31st  in  room  442.  This  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room.  Because 
this  capacity  is  limited,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Mr.  Frederic  L  Conway, 
Department  of  Veterans  Affairs  Central 
Office  (phone  202/233-8019)  prior  to 
October  15, 1990. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conway,  Deputy  Assistant 
General  Counsel  (026B).  room  1075B, 
Department  of  Veterans  Affairs  Central 
Office.  Submitted  material  must  be 
received  at  least  5  days  prior  to  the 
meeting.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Dated:  September  6, 1990. 

By  direction  of  the  Secretary. 
Sylvia  Chavez  Long, 
Committee  Management  Officer. 
[FR  Doc.  90-21442  Filed  9-11-90;  8:45  amj 
BIUJNO  CODE  SSaO-OI-M 
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Adwiaofy  CoivMiilMi#i% 
of 


flMAh  Cars; 


The  Department  of  Veterans  Affairs 
give*  notice  under  the  Public  Law  92-463 
that  a  meefiag  of  the  Commission  on  the 
Future  Structure  of  Veterans  Heahk 
Care  will  be  held  on  October  10  and  11, 
IQSOw  The  session  will  be  heid  between 
8:30  a.m.  and  5  p.m.  on  October  10^  and 
&30  a.m.  and  1  p.m.  on  October  11.  at 
Ae  Back  Bajr  Hilton,  Westminster  Room 
(2nd  Floor),  40  Dalton  Street,  Boston, 
Massachusetts.  The  Commission's 
purpose  is  to  review  the  missions  and 
programs  of  the  VA's  health  care 
facilities  to  determine  whether  changes 
in  services,  programs,  or  missions  at 
individual  facilities  are  needed,  with  a 
focus  on  providing  care  to  eligible 
veterans  in  the  decade  2000-2010.  The 
agenda  iar  the  lyiiag  wifl  inckde 
presentatiaas  to  tke  CeoumsioD  bgr 
varioaa  VA  and  noB-VA  officials  as  we& 
as  woridog  sesaiaaa  fat  tiie 
Commissioners  to  diacaaa,  study,  aid 
ana^ze  specific  VA  hedith  care 
facilities  within  the  area.  The  meeting 
will  be  apea  to  the  public  «p  to  the 
seating  capacity  of  tiu  room,  laterested 
persons  may  file  statements  with  the 
Commission,  or  may  offer  views  daring 
the  pubfic  forum  session.  Statements,  tf 
in  written  form,  may  be  filed  before  or 
wittiin  10  days  after  the  cioae  of  the 
meeting. 

To  asaare  an  oppuilaiutji  to  present  a 
statemcBt  before  the  CoHuniflaioB, 
inteieaiait  persem  aiast  notify  hk.  Bob 
Moran.  CoHaadssioa  on  the  Fohire 
Straetare  of  VHeram  Health  Care, 
Techworld  Plaz^  800  K  Street.  NHV., 
P.a  Box  88.  Washii^tOB.  DC  28601. 
telephone  (202)  633-7079,  ao  later  Aam 
September  28, 1990.  Persons  waotiag 
additional  information  regarding  the 
meeting  may  also  contact  Mr.  Moraa. 


:  September  •,  mO. 
By  Direction  of  tfw  Secretary. 


Sylvia  ( 

Comraitte*  Maaagemeat  Officer. 

(PR  Doc.  90-21443  Filed  9-11-90;  &45  am] 

HUMG  CeaC  •320-(M-« 


Privacy  Act  of  1974;  Proposed 
Amendment  of  Syatero  Notice; 
Additional  Routine  Use  Statement 

Notice  is  hereby  given  tiiat  the 
Department  of  Veterans  AfiEaits  (VA)  ia 
considering  adding  new  routine  use 
statements  to  two  systems  of  records. 
The  systems  are  entitled,  "Individuals 
Submitting  Invoices/Vouchers  For 


Payment- VA**  ri3VA047]  which  is  set 
fbctli  on  pagaa  772  and  773  of  the  Federal 
Register  pubUcation,  "Privaqr  Act 
Issuances,  1987  Compilation,  Volume  V" 
and  "Patient  Medical  Records- VA" 
(21VA136)  which  is  set  forth  on  pages 
780-782  and  amended  at  53  FR  49818, 
December  9, 1088,  and  55  FR  5112-5113, 
February  13. 1090. 

The  GNepartment  of  Health  and  Human 
Services  (HHS)  Office  of  inspector 
General  (OIG),  in  cooperation  with  the 
VA  OIG,  plana  to  initiate  a  computer 
matching  program  to  identify  improper 
'duplicate  pajsnents  for  medical  care 
made  by  Medicare  fiscal  intermediaries 
where  VA  was  responsible  for  the 
payment.  The  match  will  compare 
records  of  VA  patients  who  were 
authorized  by  VA  to  obtain  medical 
services  from  non-VA  health  care 
facilities  aad  payment  files  for  diose 
services  and  Medicare  payraeat  files  of 
Part  A  beBeficiahes.  The  purpose  of  the 
match  is  ibr  HHS  to  identify  duplicate 
paymesta  and  initiate  recovery  of 
identified  o»e»  payments  and,  as  tiie 
situetien  nay  wwrant  initiate  fraad 
investigations  14S  also  any  seek 
reimbursenent  frora  VA  for  those 
services  which  ««re  asthorized  by  VA 
aad  far  which  no  peynent  or  partial 
payaent  was  aade  by  VA. 

lolonatiQn  front  aaiaauted  records 
of  inpatient  epiaodes  of  aon-VA  care 
wUl  be  disdaacd  to  HHS.  The 
automated  record  does  not  jnciwdf  die 
name  of  the  lioapital  where  treatment 
was  provided.  1^  iitformation  to  be 
disclosed  inchsdsi  fiatient  name.  Social 
Security  auBber.  i^e  of  birth,  dates  of 
admission  and  diacharge,  diagnostic, 
surreal  mid  procedares  codes,  aad  state 
and  county  ef  residence  aod  zip  code. 
The  iafonaatian  is  needed  by  (&iS  to 
identify  the  patient  and  the  specific 
episode  of  treatment  and  will  be 
coBtpaied  to  the  Medicwe  payment  files 
to  determine  if  a  payaicfit  has  been 
made  on  behalf  of  the  beneficiary  for  an 
episode  of  caie  with  nnular  dates  of 
trealmenL  If  a  paynent  has  been  siade 
by  Medicace,  OS  will  identify  ikt 
faciUty  where  dK  freatnient  was 
provided,  the  services  for  which 
payment  was  made,  and  the  date  and 
amount  of  payment.  VA  records, 
automated  and  paper,  wiH  be  searched 
to  determine  if  this  represents  a 
duplicate  pnynent  for  the  same  episode 
of  care.  The  records  may  be  examined 
also  to  determine  if  the  episode  of  care 
represents  a  period  of  treatment  that 
was  authorized  by  VA  and  for  which  no 
payment,  or  partial  payment,  was  made. 

Patient  records  that  are  protected  by 
38  MSSl  ti32  will  not  be  disdosed  to 
HHS.  These  are  records  that  pertain  to 
treatment  for  drug  or  alcohol  abuse. 


infection  with  the  human 
immunodeficiency  virus  or  sickel  cell 
anemia.  Records  that  include 
Unormation  pertainuig  to  this  type  of 
treatment  may  be  disclosed  onj^  with 
the  written  consent  of  the  patient  or 
UAoer  Hie  rHMteo  oisclosive  pBoarmons 
specified  in  section  4132.  Disclosures  Ibr 
purposes  such  as  this  match  aee  not 
provided  for  in  section  4132. 

bi  order  to  disdose  die  necessary 
information,  new  routine  uses  anst  be 
added  to  the  two  systenw  of  records.  VA 
has  determined  that  releaee  of 
iBformetioR  for  these  pmposes  is 
necessary  and  is  a  proper  aae  ef 
information  in  these  systems  of  records 
and  that  specific  routine  uses  for  the 
disclosure  of  this  information  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  uses  to  the  Secretly, 
Department  of  Veterans  Affairs  (Z71A). 
810  Vermont  Avenue,  NW.,  Washiogtai, 
DC  20420.  All  relevant  material  received 
before  Octt^ier  12. 1900,  wrill  be 
considered.  All-written  conuueuts 
received  will  be  available  for  public 
inspection  only  in  lEUxmi  132  of  the 
above  address  only  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays)  until 
October  22, 1990. 

If  no  pubhc  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
pobfished  in  ^  Federal  Register  by  VA, 
the  routine  uses  in  the  systems  are 
effective  October  12, 1990. 

Approved:  September  4, 1990. 
Edward  ).  Dmi^Mld. 

Secretary  of  Veterans  Affairs. 

Notka  of  Systems  of  Records 

1.  In  (he  system  identified  as  13VA047, 
"Individuals  Submitting  Invoices/ 
Vouchers  for  Payment- VA"  appearing 
on  pages  7T2r-T7Z  of  the  Fedacal  Register 
publication,  Trivacy  Act  Issuances, 
1987  Compilation,  Volume  V,"  the 
following  routine  use  is  added: 

13VA047 

SYSTEM  IMMe 

Individuals  Sobnnttii^  Invoices/ 
Voacfaers  For  Payment-VA. 


ROUTINE  uses  or 

THE  SYSTEM,  INCLUOtNO 

lOF 


To  the  extent  that  Eecerda  canteined 
in  the  system  inchide  information 
protected  by  38  U.S.C.  4132,  i.e.,  medical 
treatment  information  related  to  drug 


abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
human  immunodeficiency  virus,  that 
information  cannot  be  disclosed  under  a 
Routine  Use  unless  there  is  also  specific 
statutory  authority  permitting 
disclosure. 
*        •       •       •        • 

10.  Relevant  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or  sickle 
cell  anemia)  may  be  disclosed  to  the 
Department  of  Health  and  Human 
Services  (HHS)  for  the  purpose  of 
identifying  improper  duplicate  payments 
made  by  Medicare  fiscal  intermediaries 
where  VA  authorized  and  was 
responsible  for  payment  for  medical 
services  obtained  at  non-VA  health  care 
facilities.  The  purpose  of  the  review  is 
for  HHS  to  identify  duplicate  payments 
and  initiate  recovery  of  identified 
overpayments  and,  where  warranted, 
initiate  fi-aud  investigations,  or,  to  seek 
reimbursement  from  VA  for  those 
services  which  were  authorized  by  VA 
and  for  which  no  payment  or  partial 
payment,  was  made  by  VA.  HHS  will 
provide  information  to  identify  the 
patient  to  include  the  patient  name, 
address.  Social  Security  number,  date  of 
birth,  and  information  related  to  the 
period  of  medical  treatment  for  which 
payment  was  made  by  Medicare  to 
include  the  name  and  address  of  the 
hospital,  the  admission  and  discharge 
dates,  the  services  for  which  payment 
was  made,  and  the  dates  and  amounts 


of  payment  Information  disclosed  from 
this  system  of  records  will  be  limited  to 
that  information  that  is  necessary  to 
confirm  or  disprove  an  inappropriate 
payment  by  Medicare.  These  records 
may  alAo  be  disclosed  as  part  of  an 
ongoing  computer  matching  program  to 
accomplish  these  purposes. 

2.  In  the  system  identified  as  24VA136. 
"Patient  Medical  Records-VA" 
appearing  on  pages  780-782  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,  1987  Compilation, 
Volume  V."  and  amended  at  53  FR 
49818.  December  9, 1988,  and  55  FR 
5112-5113,  February  13, 1990,  the 
following  routine  use  is  added: 

24VA136 

SYSTEM  NAME: 

Patient  Medical  Records-VA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCUNNNO  CATEOORIES  OP 
USERS  AND  PURPOSES  OP  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  includie  information 
protected  by  38  U.S.C.  4132,  i.e.,  medical 
treatment  information  related  to  drug 
abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
human  immtmodeficiency  virus,  that 
information  cannot  be  disclosed  under  a 
Routine  Use  unless  there  is  also  specific 
statutory  authority  permitting 
disclosure. 


30.  Relevant  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or  sickle 
cell  anemia)  may  be  disclosed  to  the 
Department  of  Health  and  Human 
Services  (HHS)  for  the  purpose  of 
identifying  improper  duplicate  payments 
made  by  Medicare  fiscal  intermediaries 
where  VA  authorized  and  was 
responsible  for  payment  for  medical 
services  obtained  at  non-VA  health  care 
facilities.  The  purpose  of  the  review  is 
for  HHS  to  identify  duplicate  payments 
and  initiate  recovery  of  identified 
overpayments  and,  where  warranted, 
initiate  fraud  investigations,  or.  to  seek 
reimbursement  from  VA  for  those 
services  which  were  authorized  by  VA 
and  for  which  no  payment  or  partial 
payment  was  made  by  VA.  The 
information  to  be  disclosed  to  HHS  for 
those  patients  authorized  by  VA  to 
obtain  medical  services  from  non-VA 
health  care  facilities  includes  patient 
identifying  information  to  include  name. 
addre8s,.Social  Security  number,  and 
date  of  birth,  and  dates  of  admission 
and  discharge,  diagnostic,  surgical  and 
procedures  codes,  and  state  and  counfy 
of  residence  and  zip  code.  These  records 
may  also  be  disclosed  as  part  of  an 
ongoing  computer  matching  program  to 
accomplish  these  purposes. 

[FR  Doc.  90-21444  Filed  9-11-90;  8:45  am) 
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Corrections 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  edNoM  oofrsctons  of  previousiir 
pHUWiad  RsuiiiJiiM.  fMe.  Praposed 
Rata,  and  Moioe  dacu— ma.  Theae 
corrediona  m»  ptapvad  fey  the  Ofie*  d 
the  Fedacal  nagiiff  Afloncy  praparad 


docunenia  and 
doconMnt  calegadea 


in  the  apprapdete 
alaewhere  in  the 


DEPARTMENT  OF  AGWGULTURE 
Food  aad  NutrlOon  Service 
7CFR  Fart  226 


Adult 


Correctioa 

lnle( 

_.,, J  on  paigB  9Mat  in  IIk  isaae  of 

Mondair.  Aipiat  27. 1990,  audviv 
f ottawfaiB  conectfoar 

1.  Oe  r^e  349SS.  in  the  tUri  coIhbhu 
iBder  "Bmriaw  of  Nutridonal  Need",  in 
the  secoed  foraffs^tk,  m  tka  ievtrtk  line 
JErom  the  bottom  "thaa"  thovid  sead 
"then". 

2.  On  page  34936.  in  the  first  column, 
in  the  first  paragraph,  in  the  tenth  Kne 
"survey  is  anicipated"  should  read 
"survey  it  is  anticipated". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
fourth  line  from  the  bottom  "discused" 
should  read  "discussed". 

4.  On  the  same  page,  in  the  third 
column,  in  item  2.a.,  in  the  third  line  "an 
equivalent  of  should  read  "an 
equivalent  serving  of*. 

5.  On  the  same  page,  in  the  same 
column,  i^  item  2.d..  in  the  fourth  line 
add  a  comma  after  "children". 

&  On  the  same  page,  in  the  same 
column,  in  item  2.e.,  in  the  second  line 
"amended"  was  misspelled. 

7.  On  page  34937,  in  the  second 
column,  after  line  five  add  the  following 
paragraph:  "j.  Paragraph  (p)  is  revised." 

{228.20    [Correctedl 

8.  On  page  34937.  in  §  226.20(c)(1),  in 
the  "Breakfast"  table,  in  the  first  column 
(Food  components),  under  "Bread  and 
ft«ad  Alternates",  in  the  second  entry 
"muffins"  was  misspelled. 

9.  On  the  same  page,  in  S  226.20(c)(2), 
in  the  "Lunch"  table,  in  the  first  colunm 
(Food  components),  under  "Bread  and 
Bread  Alternates",  in  the  third  entry 
"pasta"  was  misspelled. 


Federal  Registw 
VaL  Si,  Na  177 

Wadoesd^.  Seplnnbcr  12.  1990 


la  Oa  the  sanK  page,  ia  i  220  Jfl(cX2), 
in  the  "Lunch"  taUe.  in  the  fifth  oohim 
(Adult  partidpaBta).  in  the  last  eatiy  "1 
oz'50%"  shoidd  read  "1  oz*  =  50%". 

11.  On  page  34938.  in  S  226.20(c4(^  in 
the  "SuppN*"  table,  in  fbotnate  seven 
"most"  should  read  "aseat". 

12.  Cte  the  same  page,  in  S  22S.20(c^), 
in  the  "St^per"  table,  in  footnote  eigbl. 
in  the  second  line.  adJd  ",  poultry  or  fish" 
after  "lean  meef '. 

13.  On  the  same  page,  in  {  226.20(c)(4), 
in  the  "Supplemental  Food"  table,  in  Ibe 
third  column  the  caption  "Children  ages 
3  and  5"  should  read  "Children  ages  3 
throu^  5". 

14.  On  the  same  page,  in  §  226.2e(c)(4). 
in  the  "Supplemental  Food"  table,  in  tiie 
f ourdi  f^Bian  the  caption  "Qoldien 
ages  6aadl2  *"  sho^  read  "CMdreii 
ages  6  threogh  12  ***. 

15.  Ob  Ae  same  page,  in  i  2aBb2B(cX4), 
in  the  "Sup^enental  Food"  tebtc.  ie  Ae 
fiat  ocrfuran  (Pood  compoBents),  mder 
"VegetabfeM  *od/v  FrwH*)".  ie  tfae 
second  entry,  in  die  first  line 
"vegetables  a*  fnuT'  ahodd  read 
"vegetable*  er  findt". 

m  On  the  aane  page.  iB  1 22lw29((^). 
ia  the  "Su^eflaent^  Food"  t^le.  ie  ^ 
first  column  (Food  CMSponents).  the 
caption  "Bread  and  Bread  Altentate" 
should  read  "Bread  and  Bread 
Alternates". 

17.  On  page  34939,  in  S  226.20(p)(2),  in 
the  second  line  "not  affected"  should 
read  "not  be  affected". 

aHJJNQ  CODE  1SO»«1-0 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Authorization  of  the  National  Futures 
Association  to  Implement  Phases  II 
and  III  of  a  Pilot  Program  for  the  Direct 
Electronic  Entry  of  Registration  Data 
With  Respect  to  Applicants  for 
Registration  as  Associated  Persons  of 
Spedfled  Registrants 

Correction 

In  notice  document  90-20639  beginning 
on  page  35925  in  the  issue  of  Tuesday, 
September  4, 1990,  make  the  following 
correction: 

On  page  35930,  in  the  third  column,  in 
footnote  41,  in  the  ninth  line,  insert  the 
following  after  "Commission":  ".  and 
shall  be  the  official  record  of  the 
Commission". 

■HXanOOM  180S«M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS1 

[A»FRLr370« 

PreparatbM^  AdopMen,  and  Subodttai 
of  State  Implemeotrtlow  Ptaae; 
MettMds  lor  Measurement  ef  PM 
Endsslone  From  Stationary  Sources 

Correction 

hi  the  iasue  of  Menday,  lane  It,  IMO, 
on  page  24MB,  in  the  correction  te  m)e 
dodaneBt  8^7998.  die  eerreetien 
designated  11  shotdd  appear  aa  fefiews: 

Appsndbr  M 10  Part  SI— fCorrectsdl 

IL  Oe  page  1^70.  ia  the  thicd  caianui, 
under  the  perapvph  designaled  5.3.1.1. 
the  second  eqsaf  ion  shotdd  Bead  aa 
follows: 


DEPARTMENT  OF  LABOR     ' 

Employment  and  Training 
Administration 

29CFRPart29 

Labor  Standards  for  the  Registration 
of  Apprenticeship  Programs 

Correction 

In  proposed  rule  document  90-19988 
beginning  on  page  34868  in  the  issue  of 
Friday,  August  24, 1990,  make  the 
following  corrections: 

1.  On  page  34868.  in  the  first  column, 
the  first  line  of  the  summary  should 
read  "The  Employment  and  Training". 

2.  On  the.  same  page,  in  the  second 
column,  at  the  end  of  the  seventh  from 
the  last  line,  "The"  should  read  "This". 

929.2   [Corrected] 

3.  On  page  34870,  in  the  second 
column,  in  §  29.2(b),  in  the  fourth  line, 
"apprenticeship"  should  read 
"apprenticeable". 


929.3   [Corredodl 

4.  On  the  same  page,  in  the  tidrd 
column,  in  the  head^og  of  {  29.3. 
"apprenticeship"  should  read 
"apprenticeable". 

9294   [Convcted] 

5.  On  page  34871,  in  die  first  cofamm, 
in  9  29.3(d),  at  die  beginmng  of  the  13^ 

line,  "the"  should  be  omitted. 

929.5   [Corrected] 

6.  On  page  34872,  in  the  third  column, 
in  f  29.5(g),  in  the  third  Hne,  "is  found 
to"  should  read  'is  found  not  to". 

929.5    [Corrected] 

7.  On  the  same  page,  in  the  same 
column,  in  9  29.3(g)  introductory  text,  in 
the  22nd  line,  "thirty  (30)  days"  should 
read  "thirty  (305  calendar  days". 

929.5   [Corrected] 

8.  On  page  34873,  in  the  first  column, 
in  9  29.5(g)(7).  in  the  11th  line,  "thirty 
(30)  days"  should  read  "thirty  (30) 
calendar  days". 

929.5   [Corrected] 

9.  On  the  same  page,  in  the  second 
column,  in  9  29.3(h)(3)(iii),  at  the  end  of 
the  second  line,  "register"  should  read 
"deregister". 

929.7  [Corrected] 

10.  On  page  34874,  in  the  second 
column,  in  9  29.7(c),  in  the  15th  line, 
"longer"  was  misspelled. 

929.8  (Corrected] 

11.  On  page  34874,  in  the  second 
column,  in  9  29.8.  in  the  19th  line, 
"administered"  was  misspelled. 

BILUNO  CODE  1S0»«1« 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  24344;  Amendment  No.  25-72] 
RIN  2120-AA47 


Special  RevieWi  Transport  Category 
Airplane  Airworthiness  Standards 

Correction 


In  rule  document  90-16852  beginning 
on  page  29756  in  the  issue  of  Friday,  July 
20, 1990,  make  the  following  corrections: 

925.149   [Corrected] 

1.  On  page  29774,  in  the  second 
column,  in  9  25.149(b),  in  the  first  line, 
"Vn^"  should  read  "Vmc". 

2.  On  the  same  page,  in  the  second 
column,  in  9  25.149(e),  in  the  first  line, 
"V»cr"  should  read  "Vyco."  each  time 
they  appear. 


3.  On  the  same  page,  in  9  25.149(e),  in 
the  3rd  column,  in  the  6th  line,  "Vncf" 
should  read  "V|icc>";  and  in  the  15th  line 
"Vine."  should  read  "Vucg"- 

4.  On  the  same  page,  in  the  third 
column,  in  9  25.140(f),  in  the  first  line, 
"Vmci."  should  read  "Vmcl.":  and  in  the 
last  line,"V«i"  should  read  "Vmo."  • 

5.  On  the  same  page,  in  the  same 
column,  in  9  25.149(g],  in  the  2nd  line, 
"Vmd-J."  should  read  "Vmcl-i.";  and  in 
the  11th  line  "V,„d^"  should  read  "Vmo. 

II 

X  ■ 

925.177   (Corrected] 

6.  On  the  same  page,  in  the  same 
column,  in  9  25.177(c),  the  third  sentence 
should  read  "Compliance  with  this 
paragraph  must  be  demonstrated  for  all 
landing  gear  and  flap  positions  and 
symmetrical  power  conditions  at  speeds 
from  1.2  Vsi  to  Vre,  Vu-,  or  Vpc/Mrc.  as 
appropriate." 

7.  On  page  29775,  in  the  first  column, 
in  9  25.177(d).  in  the  third  line.  "V„o/ 
M„o  and  Vfc/Mfc"  should  read  "Vmo/Mmq 
and  Vre/Mre". 

925.181    [Con-ected] 

8.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  12, 
"1.2  V,"  should  read  "1.2  Vg". 

99  25.331, 25.341. 25.343, 25.345,  and  25.351 
[Corrected] 

9.  On  pages  29775  and  29776,  a  portion 
of  the  text  contained  a  number  of  errors. 
As  corrected,  the  text  beginning  with 
amendatory  instruction  17,  on  page 
29775,  in  the  second  column,  and 
continuing  through  amendatory 
intruction  22  on  page  29776,  in  the  first 
column  should  read  as  follows: 

925.331    [Amended] 

17.  By  amending  9  25.331, 
paragraph(c)(2)(i),  by  removing  the 
expression  "A  to  D"  following  the  word 
"Points"  and  inserting  the  expression 
"Ai  to  Di"  in  its  place  and,  paragraph 
(c)(2](ii),  by  removing  the  expression  "A 
to  D"  following  the  word  "Points"  and 
inserting  the  expression.  "Aa  to  Dj"  in  its 
place. 

18.  By  amending  9  25.341,  by  revising 
paragraph  (b)(1)  as  follows,  and  by 
redesignating  existing  paragraph  (b)(3) 
as  paragraph  (c)  and  revising  the  text  as 
follows: 

925.341    Guet  loads. 

***** 

(b)  •  •  • 

(1)  The  shape  of  the  gust  is 


U«.  Zirs 

U  =  (1-C08 ) 

2  25C 


where — 

8 -distance  penetrated  intogiut  (ft): 
C=mean  geometric  chord  of  wing  (ft);  and 
U«,= derived  gust  velocity  referred  to  in 
paragraph  (a)  (fjps). 

(2)  •  •  • 

(c)  In  the  absence  of  a  more  rational 
analsrsis.  the  gust  load  frictors  must  be 
computed  as  follows: 


n=l-t- 


498  (W/S) 


where — 


0-88^ 

5.3 -K^ 


2(W/S) 


gust  alleviation 
factor 


airplane  mass 
ratio: 


U«,= derived  gust  velocities  referred  to  in 
paragraph  (a)  (fps); 

p = density  of  air  (slugs  cu.  ft.); 

W/S = wing  loading  (psf); 

C=mean  geometric  chord  (ft); 

g= acceleration  due  to  gravity  (ft/sec*); 

V= airplane  equivalent  speed  (knots);  and 

a = slope  of  the  airplane  normal  force 
coefficient  curve  Cna  per  radian  if  the 
gust  loads  are  applied  to  the  wings  and 
horizontal  method.  The  wing  lift  curve 
slope  Cju.  per  radian  may  be  used  when 
the  gust  load  is  applied  to  the  wings  only 
and  the  horizontal  tail  gust  loads  are 
treated  as  a  separate  condition. 

• 

925.343    [Amended] 

9.  By  amending  9  25.343,  paragraph 
(a),  by  removing  the  reference  to 
9  25.1001  (h)  and  (i)  and  inserting  a 
reference  to  9  25.1001  (e)  and  (f)  in  its 
place. 

20.  By  amending  9  25.345  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

925.345    High  lift  devices. 

***** 

(c)  •  ♦  • 

(1)  Maneuvering  to  a  positive  limit 
load  factor  as  prescrlt)ed  in  {  25.337(b); 
and 


21.  By  amending  |  25.351.  by  revising 
paragraph  (b)  as  follows: 
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8  2S.351    Yawing  eonditiona. 


(b)  Lataxd  ffusta.  The  airplane  is  as- 
sumed to  encounter  derived  gusts 
normal  to  the  plane  of  symmetry 
while  in  unaccelerated  flight.  The  de- 
rived gusts  and  airplane  speeds  corre- 
sponding to  conditions  B'  through  J' 
(in  125.333(c))  (as  determined  by 
S§  25.341  and  25.345(aK2)  or 
S  25.345(cK2))  must  be  investigated. 
The  shape  of  the  gust  must  be  as  spec- 
ified in  §  25.341.  In  the  absence  of  a  ra- 
tional investigation  of  the  airplane's 
response  to  a  gust,  the  giist  loading  on 
the  vertical  tail  surfaces  must  be  com- 
puted as  follows: 


1.= 


where— 
Lr^vertical  taU  load  (lbs.); 


498 


Apr  = 


_  0-88>^       gust  alleviation 


5.3+fi#( 


factor; 


»*f 


2W      / 
pCigoiSt  ^ 


T>= 


lateral 
mass 
ratio; 


t/*=derived  gust  velocity  (fps); 

,=air  density  (slugs/cu.  ft.); 

W=airplane  weight  (Ibe.): 

&=area  of  vertical  taU  (ft.*); 

C=mean  geometric  chord  of  vertical  sur- 
face (ft.); 

a«=lift  curve  slope  of  vertical  tail  (per 
radian); 

K=radiu8  of  gyration  in  yaw  (ft).; 

If = distance  from  airplane  eg.  to  lift  center 
of  vertical  surface  (ft.); 

0= acceleration  due  to  gravity  (ft./sec.*); 
and 

V=  airplane  equivalent  speed  ( Icnots ). 

22.  By  amending  S  25.361  by  revising 
paragraphs  (a)  introductory  text, 
(a)(2)  and  (c)  introductory  text  to  read 
as  follows: 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  690 

Pell  Grant  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  Pell  Grant  Program 
regulations  to  clarify  them,  to  make 
minor  technical  changes,  and  to 
implement  statutory  changes  made  to 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  by  the  Higher 
Education  Amendments  of  1966,  the 
Consolidation  Omnibus  Budget 
Reconciliation  Act  of  1985  and  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1990. 

DATES:  Comments  must  be  received  on 
or  before  October  29, 1990. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ms.  Carney  M. 
McCullough,  Chief,  Policy  Section,  Pell 
Grant  Br3nch,  Division  of  Policy  and 
Program  Development,  U.S.  Department 
of  Education.  400  Maryland  Avenue,  SW 
(room  4318,  Regional  Office  Building  3), 
Washington.  DC  20202-5343. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  OfHce  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Joyce  R.  Coates,  Program  Specialist, 
Policy  Section,  Pell  Grant  Branch, 
Division  of  Policy  and  Program 
Development,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW 
(room  4318,  Regional  OfHce  Building  3), 
Washington,  DC  20202-5343.  Telephone 
number  (202)  708-7888. 
SUPPLEMENTARY  INFORMATION:  Several 
of  these  proposed  changes  in  the  Pell 
Grant  Program  regulations  result  from 
statutory  changes  mandated  by 
Congress  under  the  Higher  Education 
Amendments  of  1986  (Pub.  L  99-498) 
and  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
272).  Other  proposed  changes  result 
from  a  review  of  current  policies  and 
procedures  and  are  technical  and 
intended  to  clarify  existing  policies  and 
procedures.  A  summary  of  the 
signiHcant  proposed  changes  follows: 

Section  690^    General  Definitions 

The  Secretary  proposes  to  change  the 
term  used  on  the  Student  Aid  Report 
(SAR)  to  designate  a  student's  expected 


family  contribution  for  the  Pell  Grant 
Program  from  Student  Aid  Index  (SAI) 
to  "Pell  Grant  Index"  (PGI).  The 
Secretary  believes  that  since  the  Student 
Aid  Index  is  only  used  for  the  Pell  Grant 
Program,  the  term  Pell  Grant  Index  is  a 
more  accurate  term.  The  Secretary  also 
proposes  to  revise  §  690.2  to  provide 
that  the  definitions  of  terms  relating  to 
an  institution's  eligibility  are  now  found 
in  the  regulations  for  Institutional 
Eligibility  under  the  Higher  Education 
Act  of  1965,  as  amended,  34  CFR  part 
600.  The  Secretary  also  proposes  to 
revise  the  definition  of  Valid  Student 
Aid  Report  (Valid  SAR)  to  clarify  the 
requirement  for  the  Electronic  Data 
Exchange  that  institutions  need  only 
obtain  signatures  by  an  applicant,  his  or 
her  spouse,  and,  if  the  applicant  is  a 
dependent  student,  one  of  the 
applicant's  parents.  Under  current 
regulations,  a  Valid  SAR  for  the 
Electronic  Data  Exchange  (Electronic 
SAR)  is  required  to  contain  the 
signatures  of  both  of  the  applicant's 
parents.  The  Secretary  is  also  proposing 
to  change  the  term  Pell  Grant  Electronic 
Data  Exchange  to  Electronic  Data 
Exchange,  to  reflect  the  expanded  use  of 
the  electronic  exchange  system  by  all 
programs  administered  under  title  IV  of 
the  HEA  (title  IV.  HEA  programs). 

Section  690.3    Definitions  of  Payment 
Period  and  Section  690.63  Calculation  of 
a  Pell  Grant  for  a  Payment  Period  and 
Section  690.64  Calculation  of  a  Pell 
Grant  for  a  Payment  Period  Which 
Occurs  in  Two  Award  Years 

These  proposed  regulations  would 
modify  one  of  the  defmitions  of 
"payment  period"  to  reflect  the  fact  that 
one  institution  may  have  both  term  and 
nonterm  programs.  These  proposed 
regulations  would  clarify  that  the 
definition  of  "payment  period"  is  based 
upon  whether  a  program  is  term-based 
or  nonterm  and  not  whether  the 
institution  itself  uses  either  term  or 
nonterm  measurements. 

Section  690.75    Determination  of 
Eligibility  for  Payment 

The  Secretary  is  proposing  to  revise 
S  690.75  to  clarify  the  requirement  for  an 
institution  to  pay  a  Pell  Grant  award  to 
an  eligible  student  who  is  enrolled  in  an 
eligible  program  only  after  the  student 
has  completed  the  required  credit  hours 
for  which  he  or  she  has  been  paid,  if  the 
student  is  enrolled  in  an  eligible 
program  that  is  measured  in  credit  hours 
and  that  does  not  have  academic  terms. 
This  proposed  revision  merely  codifies 
the  Secretary's  long-standing  practice. 

The  Secretary  also  proposes  to  amend 
§  600.75  to  incorporate  the  provisions  in 
the  Higher  Education  Amendments  of 


1986  which  permit  an  institution  to  pay 
Pell  Grant  awards  to  certain  eligible 
students  who  are  enrolled  in  an  eligible 
program  on  a  less-than-half-time  basis. 
Section  411(b)  of  the  HEA  provides  that 
a  student  enrolled  on  a  less-than-half- 
time  basis  may  receive  Pell  Grant  funds 
for  award  year  1989-90  if  sufficient 
appropriations  are  available  and  the 
student's  PGI  is  less  than  or  equal  to 
zero;  for  1990-91  if  the  student's  PGI  is 
less  than  or  equal  to  zero,  or  for  award 
year  1991-92,  if  the  student's  PGI  is  less 
than  or  equal  to  $200.  However,  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1990  (Pub.  L.  101-166)  rescinded  the 
eligibility  of  less-than-half-time  students 
for  the  1990-91  award  year  and  provided 
that  for  the  1989-90  award  year,  a 
student  who  is  attending  on  a  less-than- 
half-time  basis  is  eligible  to  receive  a 
Pell  Grant  award  for  a  period  of 
enrollment  beginning  on  or  after  January 
1, 1990.  only  if  he  or  she  received  a  Pell 
Grant  for  a  payment  period  beginning 
before  January  1, 1990  based  on  an 
enrollment  status  of  less  than  half-time. 

Section  690. 76    Frequency  of  Payment 

The  Secretary  is  proposing  to  revise 
S  690.76(b)  to  make  it  clear  that  an 
institution  may  pay  funds  in  one  lump 
sum  for  all  the  prior  payment  periods  for 
which  the  student  was  an  eligible 
student  within  that  award  year  based  on 
the  coursework  completed  by  the 
student. 

Section  690.77  Initial  Disbursement  of 
a  Pell  Grant  in  an  Award  Year  Without 
a  Valid  SAR 

The  Secretary  proposes  to  amend  this 
section  to  clarify  that  in  order  for  an 
institution  to  make  an  initial 
disbursement  without  a  valid  SAR,  the 
institution  must  receive  the  PGI  either 
directly  from  the  Secretary  or  receive  ' 
the  PGI  produced  by  the  Secretary  from 
an  organization  that  has  a  contract  to 
receive  processed  application  data  from 
the  Secretary.  As  a  result  of  changes  to 
the  student  aid  delivery  system  for  the 
1990-91  award  year,  several  institutions 
requested  that  this  provision  be 
clarified.  In  the  1989-00  award  year,  the 
organizations  that  had  contracts  to 
receive  processed  application  data  from 
the  Secretary  were  provided  with  a 
common  set  of  edits  and  computation 
procedures.  These  organizations 
computed  the  PGI  and  transmitted  the 
PGL  as  well  as  the  application  data,  to 
the  Secretary.  The  Secretary  issued  the 
SAR  containing  the  PGI  provided  to  the 
student.  Beginning  with  the  1990-91 
award  year,  the  organizations  that  have 


contracts  to  receive  processed 
application  data  from  the  Secretary  do 
not  receive  the  edits  and  computation 
procedures  necessary  to  compute  the 
PGI.  The  Secretary  computes  the  PGI 
and  transmits  the  computation  back  to 
the  organization.  The  organization  then 
issues  the  SAR  to  the  student.  The 
Secretary  always  intended  that  an 
institution's  ability  to  make  an  initial 
disbursement  without  a  valid  SAR  be 
based  upon  the  receipt  of  a  PGI  that  is 
computed  by  the  Secretary. 

Section  690. 78    Method  of 
Disbursement—By  Check  or  Credit  to  a 

Student's  Account 

The  Secretary  is  proposing  to  revise 
§  690.78(d)(3)  to  clarify  that  an 
institution  that  intends  to  pay  a  student 
directly  may  credit  the  student's  accoimt 
only  for  any  outstanding  charges  for 
tuition  and  fees  and  room  and  board  for 
an  award  year  if  the  student  has  not 
picked  up  the  check  within  15  days  after 
the  end  of  the  student's  enrollment  in 
that  award  year. 

Section  690. 79    Recovery  of 
Overpayments 

The  Secretary  proposes  to  amend 
§  690.79(c)  to  reflect  the  changes  made 
to  the  HEA  by  the  Consolidated 
Omnibus  Bucket  Reconciliation  Act  of 
1985  and  the  Higher  Education 
Amendments  of  1986.  Under  these 
changes,  a  student  is  ineligible  for 
further  title  IV.  HEA  program  assistance 
for  attendance  at  any  institution,  if  the 
student  received  an  overpayment  at  an 
institution,  thatt  institution  is  not  liable 
for  that  overpayment,  and  the  institution 
referred  the  student  to  the  Secretary. 
The  student  remains  ineligible  until  the 
student  repays  the  overpayment  or  until 
the  Secretary  determines  Uiat  the 
overpayment  has  been  resolved. 

Section  690.83    Submission  of  Reports 

The  cash  flow  process  in  the  Pell 
Grant  Program  has  impacted  an 
institution's  ability  to  make  Pell  Grant 
disbursements  to  its  students.  The 
requirements  in  this  section  are 
proposed  to  better  control  the  Pell  Grant 
cash  flow  process. 

The  Secretary  proposes  to  change  the 
term  "Payment  Document"  to  "Payment 
Voucher."  Also,  the  Secretary  is 
proposing  to  change  the  deadline  date 
for  submission  of  all  SAR  Payment 
Vouchers  (or  the  equivalent  as  defmed 
by  the  Secretary)  from  December  31  to 
September  30  following  the  end  of  an 
award  year.  The  Secretary  believes  that 
increased  automated  data  exchange 
participation  in  the  Pell  Grant  Program 
has  reduced  the  need  for  such  an 
extensive  period  of  time  subsequent  to 


the  award  year  in  which  to  reconcile 
institutional  records  for  the  Pell  Grant 
Program  and  believes  that  changing  the 
deadline  date  for  the  submission  of  all 
SAR  Payment  Vouchers  (or  equivalent 
as  defined  by  the  Secretary)  to 
September  30  provides  an  institution 
with  a  sufficient  period  of  time  to 
conduct  its  reconciUations. 

The  Secretary  proposes  to  require  an 
institution  to  submit  its  Payment 
Vouchers  during  the  institution's  next 
required  reporting  period  for  those 
students  whose  Pell  Grant  awards  or 
payments  have  changed  as  a  result  of 
changes  such  as,  enrollment  status, 
transferring,  dropping  out,  or  the  loss  of 
eligibility  for  future  payment.  The 
Secretary  believes  that  the  requirement 
is  necessary  to  ensure  that  an 
institution's  Pell  Grant  allocations  are 
both  adequate  and  accurate  to  serve  its 
students'  needs.  Additionally,  this 
requirement  will  ensure  that  Federal 
funds  would  no  longer  remain  at  an 
institution  when  its  students  do  not  need 
the  funds.  Generally,  an  allocation  will 
only  be  made  to  an  institution  to  support 
documented  Pell  Grant  payments  to 
students,  and  the  allocation  will  be 
available  for  the  institution  by  the 
beginning  of  the  month  in  which  the 
payment  will  be  made.  However,  the 
allocation  to  an  institution  will  be 
prorated  to  take  into  account  the 
expected  normal  term-to-term  attrition 
in  student  attendance  and  changes  in 
student  eligibility  for  reasons  such  as  a 
change  in  enrollment  status,  or  failure  to 
maintain  satisfactory  progress. 
Institutions  that  fail  to  submit  required 
reports  or  that  file  untimely  or 
incomplete  reports,  will  have  their  Pell 
Grant  allocation  reduced  to  an  amount 
to  be  determined  by  the  Secretary.  This 
will  allow  the  Secretary  to  use  these 
funds  for  those  institutions  that  comply 
with  the  Secretary's  reporting  and  fund 
administration  requirements. 

The  Secretary  proposes  to  fine  per 
violation  institutions  that  fail  to  comply 
with  the  requirement  to  report  during 
each  required  reporting  period  and  to 
fine  per  violation  institutions  that  do  not 
submit  the  Payment  Vouchers  (or 
equivalent  as  defined  by  the  Secretary) 
during  the  next  required  reporting  period 
for  each  reporting  period  that  such 
institutions  fail  to  submit  such  Payment 
Vouchers  for  each  student  whose  award 
or  payments  have  changed. 

Section  690.84    A  udit  and  Examination 

The  Secretary  proposes  to  remove  this 
section  because  these  provisions  are 
contained  in  S  668.23  of  the  Student 
Assistance  General  Provisions 
regulations. 


BEST  COPY  AVAILABLE 


Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regidations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certificatioii 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  entities  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  690.77  and  690.83  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Organizations  and  individuals 
desiring  to  submit  conunents  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  Regional  Office  Building-3.  7th  and 
D  Streets.  SW..  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
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require  transmission  of  information  that 
is  being  gathered  by  oris  avaUable  from 
any  oftter  agency  ot  authority  of  tfie 
United  States. 

List  of  lubieot*  ^  M  cat  Paft  fiat 

Administrative  practice  and 
procedure,  Education,  Education  of 
disadvantaged.  Grant  programs — 
education,  student  aid.   * 

(Catalog  «f  Federal  Domestic  Assistance 
Number  8C083  PeU  Grant  Program) 

Dated:  July  20, 199a 
Lamo  F.  Cavaioa. 
Secretary  of  Education. 

The  Secretary  pra|Mwes  to  amend  part 
690  of  title  M  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  690-PEU.  GRANT  PROGRAV 

1.  The  authority  citation  for  part  680 
continues  to  read  as  follows: 

Autboittjr:  20  U.S.C  1070a  through  1070»-6, 
unless  otherwise  noted. 

2.  Section  6002  is  amended  by 
redesignatii^  paragraphs  (a)  and  (b)  as 
paragraphs  (b]  and  (c)  respectively,  and 
by  adding  a  new  paragraph  (a]  to  read 
as  follows: 


98902 

(a)  Definitions  of  the  following  tenns 
used  in  this  part  are  found  in  subpart  A 
of  the  reguiatione  for  Institutional 
Eligibility  under  the  Higher  Education 
Act  of  1965,  as  amended.  34  CFR  part 
600 

Accredited 

Clock  hour 

Educational  program 

Eligible  institution  -' 

One-year  training  program 

Program  of  sluajf  by  correspondence 

Proprietary  inatitHyon  of  k^er  education 

Postaoooodary  vocatiooal  institution 

Recogntaad  eqoivalent  of  high  acfaool  dipioma 

Secretary 

Six-month  training  program 


i6902    [Amwidad] 

3.  In  i  690.2,  redesignated  paragraph 

(b)  is  amended  by  venMving  the 
definitions  for  the  lerms  CJock  how. 
One-year  training  program.  Proprietary 
institution  of  higher  education, 
Postaeaondary  vocationaJ  institutional. 
Recognized  equivalent  of  a  hi^  wchool 
diphma.  Secretary,  and  Six-month 
training  program. 

96902  [Amendsd] 

4.  In  S  680.2,  redesignated  paragraph 

(c)  is  amended  by  removing  the  term 
"Pell  Electronic  Data  Exdiange",  and 
adding  in  its  place  the  term  "Electronic 
Data  Exchange":  by  removing  the  term 
"Student  Aid  Index",  and  adding  in  its 


place  die  tenn  "PeU  Grant  Judex";  by 
redesignating  paragraphs  (a)  and  fb)  as 
para^uq^  (1)  ami  (2).  respective^,  in 
the  definitioo  of  "Valid  Student  Aid 
Report";  and  by  removing  in 
redesignated  pan^rapfa  (2)  the  words 
"Pell  <kaitf ":  and  by  removing  in 
redesignated  para^apfa  C2]  the  words 
"the  applicant's  parents"  and  adding,  in 
their  place,  the  words  "one  of  the 
applicant's  parents";  and  by  revising  the 
definition  of  "Institution  of  higher 
education"  to  read  as  follows: 

S6902   Qaneral dafmmons. 

***** 

(c)  *  *  * 

Institution  of  higher  education 
(Institution):  An  institution  of  higher 
education,  or  a  proprietary  institution  of 
higher  education,  or  a  postsecondaiy 
vocational  institution,  as  defined  in  34 
CFR  part  800. 


9  6903    lAnMnoaclj 

5.  In  S  690.3,  paragraphs  (a),  (a)(l], 
(a)(2]  and  (b]  are  amended  by  removing 
the  words  "an  institution",  and  adding 
in  their  place,  the  words  "an  eligible 
program." 


9690.7   [Aflwndad] 

6.  In  f  0M.7.  paragrairfi  (a)(l)(i)  is 
amended  by  removing  the  term  "34  CFR 
part  668,  sid)part  A"  and  adding,  in  its 
place,  the  tenn  "34  Cni  part  600". 

9690.13    [AnMOdadl 

7.  Section  860.13  is  amemled  by 
removing  the  words  "student  aid  index" 
and  adding,  in  their  place,  the  words 
"Pell  Grant  Index". 

9690.61    lAmsndsd] 

&  in  9  60O61,  paragraph  (b)(2)  is 
amended  by  removing  "S  660.60"  and 
adding,  in  its  place.  "668.60". 

969063   [AsMndad] 

9.  In  9  690.63,  paragraphs  (a)  and  (c) 
are  amended  by  removing  the  words  "At 
an  institution",  and  adding,  in  their 
place,  the  words  "In  an  el^ible 
program";  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  are  amended  by  removing  die 
words  "of  an  institution",  and  adding,  in 
their  place,  die  words  "in  an  eligible 
program." 

10.  Section  600.84  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(2)  to 
read  as  follows: 

9690.64    CalcuiationofaPaNGranttara 
paymsnl  psrfod  wtiksli  occurs  in  two  amrd 


(c)(1)  If  an  eligible  program  uses 
academic  terms  and  offers  a  series  of 


mini-sessions  which  occurs  in  two 
award  years,  the  combined  sessions 
must  be  treated  as  one  term.  A  student 
may  not  receive  more  dian  oitt  term's 
award  for  completing  any  combination 
of  these  mini  sessions. 

(2)  For  Sttdb  mini-sessions,  an 
institution  diat  uses  academic  terms  in 
an  eligible  program  shaU  determine  the 
student's  enrollment  status  for  the  entire 
term.  Utat  enrollment  status  shall  be 

based  upon — 

•        **■•* 

11.  Section  600.75  is  amended  by 
revising  paragraphs  (a)(2)  and  la)(3)  to 
read  as  follows: 

9690.75    Detarmhntionofellgibnityfor 
payment 

(a)  •  •  • 

(2)(i)  Is  enrolled  as  at  least  a  half-time 
undergraduate  student;  or 

(ii)  To  the  extent  not  otherwise 
provided  for  in  the  Departments  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  1990,  is  enrolled  as 
an  undergraduate  student  on  a  less- 
than-half-time  basis — 

(A)  For  award  year  1969-00  if  die  PGI 
for  sudi  student  is  less  than  or  equal  to 
zero;  or 

(B)  For  award  year  1991-fl2.  if  die  PGI 
for  such  student  is  less  than  or  equal  to 
$200;  and 

(3)(i)  Has  completed  the  required 
clock  hours  for  which  he  or  she  has  been 
paid  a  PeU  Grant,  if  the  student  is 
enrolled  in  an  eligible  program  that  is 
measured  in  clock  hours;  or 

(ii)  Has  completed  the  required  credit 
hours  for  which  he  or  she  has  been  paid 
a  Pell  Grant,  if  the  student  is  enrolled  in 
an  eligible  program  that  is  measured  in 
credit  hours  and  diat  does  not  have 
academic  terms. 


12.  Section  690.78  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9690.76   Frequency  Of  payment 

***** 

(b)  The  institution  may  pay  funds  in  . 
one  lump  sum  for  all  the  prior  payment 
periods  for  which  the  student  was  an 
eligible  student  within  the  award  year. 
The  student's  enrollment  status  must  be 
determined  according  to  work  already 
completed. 
***** 

13.  Section  690.77  is  amended  by 
removing  the  term  "SAT'  each  time  it 
appears,  and  adding,  in  its  place,  the 
term  "PCr:  and  by  revismg  paragraph 
(a)(3)  and  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 


9690.77  Initial  disbursement  of  a  Pen 
Grsnt  in  an  award  year  wittiout  s  valid  SAR. 

(a)  *  *  * 

(3)(i)  Receives  a  PGI  fi-om  the 
Secretary;  or 

(ii)  Receives  the  PGI  produced  by  the 
Secretary  from  an  organization  that  has 
a  contract  to  transmit  application  data 
to  the  Secretary. 

(b)  If  an  institution  receives  a 
student's  application  information  and 
his  or  her  PGI  from  the  Secretary,  or  his 
or  her  PGI  produced  by  the  Secretary 
from  an  organization  that  has  a  contract 
to  transmit  application  data  to  the 
Secretary,  but  the  institution  has 
documentation  that  indicates  that  the 
application  information  is  inaccurate, 
the  institution  may  make  one 
disbursement  within  an  award  year  of  a 
student's  Pell  Grant  before  receiving  the 
student's  valid  SAR  if  the  institution — 
***** 

14.  Section  890.78  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

9690.78  MetlMd  Of  disbursement— by 
ctieck  or  crsdl  to  s  student's  account 


(d)* 


nr- 


\\   : 


C";  *•  f 


(3)  If  the  student  has  not  picked  up  his 
or  her  payment  at  the  end  of  the  15-day 
period,  the  institution  may  credit  the 
student's  account  only  for^ny 
outstanding  charges  for  tuition  and  fees 
and  room  and  board  for  the  award  year 
incurred  by  the  student  while  he  or  she 

was  eligible. 

***** 

15.  Section  690.79  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  690.79    Recovery  of  overpayments. 

***** 

(c)  If  an  institution  refers  a  student 
who  received  an  overpayment  for  which 
it  is  not  liable  to  the  Secretary  for 
recovery,  the  student  remains  ineligible 
for  further  title  IV,  HEA  program 
assistance  for  attendance  at  any 
institution  until  the  student  repays  the 
overpayment  or  the  Secretary 
determines  the  overpayment  has  been 

resolved. 

•        •       *       •        * 

16.  In  9  690.83,  paragraph  (a)  is 
amended  by  removing  the  words 
"Pajnnent  Documents"  and  "December 
31"  and  adding  in  their  place, 
respectively,  the  words  "Payment 


Vouchers"  and  "September  30";  and  by 
adding  new  paragraphs  (c)  and  (d)  and 
revising  the  authority  citation  to  read  as 
follows: 

9  690.83    Submission  of  reports. 

***** 

(c)  An  institution  shall  submit  to  the 
Secretary  a  SAR  Payment  Voucher  (or 
the  equivalent  as  defined  by  the 
Secretary)  for  each  student  whose  Pell 
Grant  award  has  changed  as  a  result  of 
a  change  in  enrollment  status,  a  change 
in  the  cost  of  attendance,  or  a  change  in 
the  student's  eligibility  in  the  next 
reporting  period  established  by  the 
Secretary  through  publication  of  a  notice 
in  the  Federal  Register. 

(d)  In  accordance  with  34  CFR  668.84 
the  Secretary  may  impose  a  fine  on  the 
institution  if  the  institution  fails  to 
comply  with  the  requirements  specified 
in  paragraphs  (a),  (b)  or  (c)  of  this 
section. 

(Authority:  20  U.S.C.  1070a,  1094) 

9690.84    [Removed! 

17.  Section  690.84  is  removed. 
[FR  Doc.  90-21345  Tiled  9-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Nattonal  Park  Service 
36CFRPart79 

Curation  of  Federally-Owned  and 
Adminietered  Archeological 
Coilectiona 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  This  final  rule  establishes 
definitions,  standards,  procedures  and 
guidelines  to  be  followed  by  Federal 
agencies  to  preserve  collections  of 
prehistoric  and  historic  material 
remains,  and  associated  records,  th^t 
are  recovered  in  conjunction  with 
Federal  projects  and  programs  under 
certain  Federal  statutes.  This  action 
should  ensure  that  federally-owned  and 
administered  collections  of  prehistoric 
and  historic  material  remains,  and 
associated  records,  are  deposited  in 
repositories  that  have  the  capability  to 
provide  adequate  long-term  curatorial 
services.  Issuance  of  this  rule  fulfills  the 
Secretary  of  the  Interior's  obligations 
under  the  National  Historic  Preservation 
Act  of  1966  and  the  Archaeological 
Resources  Protection  Act  of  1979  to 
issue  such  regulations. 
EFFEcnvc  DATES:  Copies  of  this  final 
rule  have  been  transmitted  to  the 
Committee  on  Energy  and  Natural 
Resources  of  the  U.S.  Senate  and  to  the 
Committee  on  Interior  and  Insular 
Affairs  of  the  U.S.  House  of 
Representatives.  This  final  rule  will  take 
effect  on  October  12, 1990. 
RMt  FURTHER  INFORMATION  CONTACT: 
Michele  C.  Aubry  (Departmental 
Counsulting  Archeologist's  office]  at 
202-34»-1876  or  FTS  343-1876,  or 
Francis  P.  McManamom  (Chief, 
Archeological  Assistance  Division)  at 
202-343-4101  or  FTS  343-4101. 

sufplementarWiformation: 

Background 

This  final  rule  being  issued  under  the 
authority  of  section  101(a)(7)(A)  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470a)  and  section  5  of  the 
Archeological  Resources  Protection  Act 
(16  U.S.C.  470dd).  The  National  Historic 
Preservation  (NHPA)  directs  the 
Secretary  of  the  Department  of  the 
Interior  to  issue  regulations  ensuring 
that  significant  prehistoric  and  historic 
artifacts,  and  associated  records, 
recovered  under  section  110  of  the 
NHPA  (16  U.S.C.  470A-2),  the  Reservoir 
Salvage  Act  >  (16  U.S.C.  469-469c),  and 


the  Archeological  Resources  protection 
Act  (16  U.S.C.  470aa-mm)  are  deposited 
in  an  institution  with  adequate  long- 
term  curatorial  capability. 

The  Archeological  Resources 
Protection  Act  (ARPA)  authorizes  the 
Secretary  to  issue  regulations  providing 
or  the  exchange,  where  appropriate, 
between  suitable  universities,  museums 
or  other  scientific  or  educational 
institutions,  of  archeological  resources 
removed  from  public  and  Indian  lands 
pursuant  to  ARPA.  In  addition,  the 
regulations  are  to  provide  for  the 
ultimate  disposition  of  such  resources 
and  other  resources  removed  under  the 
Reservoir  Salvage  Act  or  the  Antiquities 
Act  (16  U.S.C.  431-433).  Any  exchange 
or  ultimate  disposition  of  resources  that 
are  excavated  or  recovered  from  Indian 
lands  are  subject  to  the  consent  of  the 
Indian  or  Indian  tribe  that  owns  or  has 
jurisdiction  over  the  said  lands. 

Preparation  of  the  Rulemaking 

On  October  11, 1985,  the  National 
Park  Service  published  a  notice  of  intent 
to  propose  the  rulemaking  and  a  request 
for  comments  in  the  Federal  Register  (50 
FR  41527).  Thirty-seven  commenters 
submitted  ideas  and  suggestions  that 
were  considered  and  included,  as 
appropriate,  in  development  of  the 
proposed  rule.  All  commenters  were 
supportive  of  the  proposed  regulation 
and  the  topics  identified  in  the  notice  of 
intent. 

In  an  effort  to  provide  affected  parties 
with  an  opportunity  to  provide 
comments  during  the  early  stages  of 
regulatory  development,  on  September 
26, 1986,  the  National  Park  Service 
distributed  a  draft  of  the  proposed 
regulation  to  a  wide  range  of  interested 
parties.  Copies  of  the  draft  were  sent  to 
State  and  Federal  agencies,  national 
professional  archeological  and  museum 
organizations,  national  Native  American 
organizations,  and  numerous  public  and 
private  repositories  across  the  nation. 

Fifty-six  agencies,  organizations, 
repositories,  businesses  and  individuals 
submitted  comments.  As  is  generally  the 
case,  the  comments  received  on  this 
early  draft  were  not  summarized  in  the 
preamble  to  the  proposed  rule  that 
subsequently  was  published  in  1987. 
However,  all  comments  on  the  draft 


■  The  ReMrvoir  Salvage  Act  (Pub .  L  66-523.  June 
27. 1960)  wat  amende!  by  the  Archeological  and 


Historic  Preservation  Act  (Pub.  L.  93-291,  M>y  24, 
1974).  The  amendment  expanded  application  of  the 
Act  beyond  Federal  reservoir  projects  to  include 
any  Federal  construction  project  or  federally 
licensed  or  funded  activity  or  program.  The  Act  was 
hither  amended  by  Public  Law  95-625  (Nov.  10, 
1978).  This  amendment  extended  the  Act's  funding 
authorities.  The  amended  Act  sometimes  is  referred 
to  as  the  Archeological  Recovery  Act  or  the  Moss- 
Bennett  Act.  Both  titles  are  merely  descriptive 
names,  and  are  not  official  short  titles. 


were  considered  and  most  contributed 
substantially  to  the  rulemaking  process. 

The  proposed  rule  (36  CFR  part  79)  for 
the  curation  of  federally-owned  and 
administered  archeological  collections 
was  published  in  the  Federal  Register  on 
August  28, 1987  (52  FR  32740).  Public 
comment  was  invited  for  a  60-day 
period,  ending  on  October  27, 1987. 
Copies  of  the  proposed  rule  were 
distributed  to  Federal  and  State  agency 
Historic  Preservation  Officers;  Federal 
and  State  agency  chief  archeologists;  the 
chairmen  of  Indian  tribes,  Alaska  Native 
villages  and  corporations  recognized  by 
the  Secretary  of  the  Interior;  national 
professional  archeological  and  museum 
organizations;  national  Native  American 
organizations;  Native  American 
museums  located  in  the  United  States 
that  are  listed  in  the  "Native  American 
Directory,"  published  by  the  National 
Native  American  Co-operative; 
museums  listed  in  the  "Guide  to 
Departments  of  Anthropology," 
published  by  the  American 
Anthropological  Association:  and 
repositories  listed  in  ARPA  permits  that 
were  issued  by  the  National  Park 
Service  in  1984  and  1985. 

Written  comments  were  received  from 
41  sources,  including  10  from  Federal 
agencies,  eight  from  museums,  seven 
from  Indian  tribes,  seven  from  State 
agencies,  five  from  professional 
scholarly  and  conservation  associations, 
and  one  each  from  a  national  Native 
American  organization,  an  electric 
company  association,  an  oil  company 
and  an  individual. 

Comments  were  addressed  to  all  of 
the  10  sections  and  two  appendices  of 
the  proposed  rule.  Comments  ranged 
from  as  few  as  three  to  as  many  as  83  on 
a  given  section.  Sections  79.8  and  79.4 
drew  the  greatest  volume  of  comments, 
receiving  83  and  80  comments, 
respectively.  Sections  79.6, 79.5,  79.3, 
79.7  and  79.9  drew  the  next  largest 
number  of  comments,  receiving  65,  58, 
43, 27,  and  26  comments,  in  that  order. 
No  other  section  drew  more  than  16 
comments. 

All  comments  were  fully  considered 
when  revising  the  proposed  rule  for 
publication  as  a  final  rulemaking.  In 
addition,  the  findings,  conclusions  and 
recommendations  of  the  General 
Accounting  Office  (GAO),  as  reflected  in 
its  report  entitled  "Cultural  Resources: 
Problems  Protecting  and  Preserving 
Federal  Archeological  Resources" 
(GAO/RCED-88-3;  Dec.  1987),  were 
considered.' 


*  The  purposes  of  the  study  were  to  determine  (1) 
To  what  extent  archeological  resources  on  public 

Continued 
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Valid  cooceras  were  addressed  to  the 
extent  of  the  Nsfianal  Vaik  Service's 
legal  aufiuulties.  Some  suggesGons  were 
not  inclnded  because  they  either  were 
beyond  tfie  scope  of  fliis  regulation  or 
were  inconsistent  wifli  Federal  historic 
preservation  and  property  management 
statutes  and  regulations.  Some 
comments  pointed  oul  v^ne  and 
undear  language  to  darifyii^  and 
explanatory  language  was  added  to  ^e 
rule  and  ^  preamUe. 

Given  the  Totunie  of  comments,  it  is 
impractical  totespond  in  detail  in  4ie 
preamble  to  every  question  raised  or 
suggestion  offered.  Some  cammentera 
ponted  out  errors  in  spelling,  syntax  and 
minor  technical  matters.  Hiose  errors 
have  been  corrected,  and  are  not 
mentioned  farther  in  the  preamble,  fa 
addition,  many  commenters  made 
similar  suggestions  or  criticisms,  vt 
repeated  the  same  suggestion  on 
different  sections  of  the  proposed  rule. 
In  the  interest  <rf  reducing  unnecessary 
paperwork,  cosMBents  that  are  similar  ni 
nature  have  been  grouped  and  are 
discussed  in  the  most  relevant  section  in 
the  preamble. 

Changes  la  RaSfMnae  to  Public 
rnmnmnht 

One  oommenter  feh  that  the  rule  did 
not  consistently  or  clearly  differentiate 
those  sec^ioDS  or  paragraphs  that  are 
mandatory  froaa  those  that  are 
discretionary.  In  response,  the  word 
"shall"  is  used  tfamsghout  the  niie  to 
indicate  which  are  mandatory;  the  word 
"should"  is  used  to  indicate  which  are 
discretionary.  Where  apiNopriate, 
headings  have  been  added  within  the 
sections  of  the  rule  to  identify  whether 
the  paragraphs  that  follow  are 
standards,  guidelines  or  procedures. 

Seciion  79.1    Purpose 

This  section  received  relatively  few 
comments,  fai  sesponsc  to  one 
commenter's  sunestioa,  the  order  of  the 
items  listed  ia  paragraphs  (a)  and  (b)  in 
this  section  has  beoi  dianged  to  reftect 
the  sequence  in  which  the  respertiw 
sections  and  appendices  sppear  in  the 
rale. 

One  coonnenter  asked  that  this 
section  mention  repatriation  of  sacred 


lands  are  b«JH|l^SliSfaraTttfKlB.  (2)««ha(IMml 
land  ■Hnaci«gas**BiM  ■•«  da«g  to  prated 
anchcokt^al  raaouices  on  their  lands  from  looting, 
and  (3)  whether  te  artifacts  that  wew  recovered 
frasn  poUtc  lands  betsreen  iseo  and  19S5  are  being 
properijr  piusw  ii»S  AMiosib  the  probtems  are 
MtionwMe  ia  acesc  ■xl  iavai**  "ll  ■MSV  FMeral 
land  manageaieal  Agcaaaai.  the  GAO  liaulad  il* 
examination  lo  Arizona,  Colorado.  New  Mexica 
and  Utah,  and  to  4ie  three  major  Federal  land 
■laaagiagageiiciea  (M  SmI  araa  (iA.  the  Bareaa  «f 
Und  MaoageiBaat.  Sk  ForaM  Setviw  Mri  tia 
Natiooal  Faifc  Saivioe). 


naterials  lo  i&dians  as  a  f  oim  of 
disposititaL  in  addition,  fte  coDuneafter 
asked  fliat  this  fwtiiM  mrmt^irp  diat 
Ii^iaas  r-""  imfinsr  coBdilinns  on  the 
treatsieat  of  ooHertims  that  aie 
remaaed  fcoan  Jadian  lands.  The 
comneotar  also  ashed  that  reference  he 
made  to  proriaaoBS  tor  sywfaii'ntn 
between  the  U^  and  ladiaa 
GovemsaasEls  re^sfdh^  die  reoowety. 
return  and  treatment  of  collections. 

TUs  section  presents  the  ptnpoee  of 
the  rule  m  a  general  BMnoer.  it  is  not 
aeant  to  inchMle  lefeiences  to  particalaT 
methods  of  chsposition  or  to  procedores 
for  delei alining  the  disposition  of  a 
collection.  Specific  language  regarding 
those  matters  is  inclnded  in  appropriate 
sections  of  the  rule.  Thus,  the 
suggestions  have  not  been  incorporated. 

Another  commenter  pointed  out  diat 
most  repositories  have  standard  short- 
term  loan  forms,  and  asked  if  the  sample 
short-term  loan  form  contained  in 
appendix  A  to  ttie  proposed  rule  had  to 
be  used.  A  new  paragraph  (b)(5)  has 
been  added  to  this  section  to  clarify  ^1 
preexisting  forms  diat  are  consistent 
with  diis  regulation  may  be  used  in  lieu 
of  developing  new  ones. 

One  commenter  suggested  adding  an 
exampte  of  a  form  that  could  be  used 
when  a  non-Federal  party  who  holds 
title  to  material  remains  recovered  in 
connection  with  a  Federal  profect 
donates  those  remains  to  the  Federal 
agency.  In  response,  a  new  appendix 
(renumbered  App  A)  has  been  added  to 
present  an  example  of  a  deed  of  gift 

Section  79^   Authority 

This  section  received  relatively  little 
comment  and  stands  as  proposed  with 
only  minor  rewnhding. 

One  commenter  suggested  tfiat  use  of 
the  term  "significant"  in  paragraph  (a)  of 
this  section  was  inappropriate  and 
misleading  in  that  it  inaccurately  implies 
ttiat  the  rule  applies  only  to  collections 
that  are  recovered  from  archeological 
resources  that  meet  the  criteria  for 
listing  on  the  National  Register  of 
Historic  Places.  The  language  in 
paragraph  (a)  is  drawn  from  section 
101(a)(7)(A)  of  NHPA.  which  directs  the 
Secretary  of  the  Interior  to  promulgate 
this  regulation.  Because  the  term 
"significant"  is  used  in  the  anthoiiziag 
legislation,  it  has  been  retained  in 
paragraph  (a).  Section  70  J  of  this  rule 
clarifies  which  collections  are  suhfect  to 
this  part  (i^.  the  rule  applies  to 
collections  recovered  under  the 
authority  of  certain  statutos. 
notwidistanding  the  eligtbihly  of  die 
excavated  resooroe  for  lis&ag  ia  the 
National  Regista-  of  ifistoric  Places). 


One  aoaaanatar  fnauBBUBded 
resisug  the  Isfifsage  in  psBsgB^  M  «f 
this  aortisn  to  tmk.  Ae  InnQasQe 
cootmnad  in  aectian  S  af  AfiPA.  The 


affr"'*^in^|y 
Another 


tens 
paragraph  M 


I  er  Indian  tribe  i 
lOversBC^ 
lids  saiiistian  hss  not  been  adopted 
because  it  is  not  in  Irefping  with  te 
language  contained  in  section  5  of 
ARPA. 

The  aame  eoBBBenter  aaked  tint  a 
new  paiagraph  be  added  to  this  section 
that  would  refer  to  the  American  faicHan 
ReligioiM  Freedom  Act  (42  U.S.C.  lOBB) 
and  tiie  First  Amemhsent  of  the 
Constitution  of  die  United  States,  and 
state  that  the  statotory  policies  that  the 
rule  is  meant  to  implement  must 
sometimes  yield  to  constitutionally 
protected  interests.  This  suggestion  has 
not  been  adopted  because  tfiis  section  is 
meant  to  reference  only  thine 
authorities  that  authorise  the  Secretary 
of  the  Interior  to  promulgate  this 
rulemaking. 

Section  793   Applioahility 

Paragraph  (a)  of  this  section  states 
that  tfaia  rulemaking  aj^lies  to 
collections  4iat  are  excavated  or 
removed  under  tiie  authority  of  the 
Antiquities  Act,  the  Reeervoir  Salvage 
Act,  section  110  of  NHPA,  or  ARPA.  One 
commenter  suggested  that  %e  role  be 
expanded  to  apply  to  collections 
recovered  pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4341).  Tliis  suggestion  has  not  been 
adopted  because  that  Act  is  not  among 
the  authoritiee  listed  in  section 
101(a)(7)(A)  0  NHPA  and  section  5  of 
ARPA  under  which  collections  subject 
to  this  mleaiakii^  are  excavated  or 
removed. 

However,  most  Federal  and  federal^ 
authorized  sarveys,  excavations  and 
other  studies  at  prehistoric  and  historic 
resources  cfi^n^^i*^^  pursuant  to  the 
National  Environmental  Policy  AsA  also 
generally  are  oonriitctwi  under  one  or 
more  of  the  authorities  listed  in  section 
101(aN7KA)  of  NWA  and  section  5  of 
ARPA.  That  is.  most  studies  on  public 
lands  are  conducted  under  ARPA  or  the 
Antiquities  Act  In  addition,  most 
surveys  to  identify  and  evaluate 
leeoaraes  are  conducted  under  NHPA. 
while  most  excavations  to  sntigate  the 
effecto  of  a  J^daral  pra^  ae  oondne*ed 
under  NHPA  and  the  Rassfveir  Bskrage 
Act  In  face  rarely  aie  sanwys  sad 
excavations  conducted  or  sathorisad  by 
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a  Federal  agency  under  authorities  other 
than  the  Antiquities  Act,  the  Reservoir 
Salvage  Act,  section  110  of  NHPA,  or 
ARPA.  For  all  practical  purposes,  this 
rulemaking  applies  to  most  collections 
generate  as  a  result  of  a  Federal  action, 
assistance,  license,  or  permit. 

One  commenter  recommended  that 
the  rule  be  expanded  to  apply  to 
paleontological  collections  recovered  in 
connection  with  a  Federal  or  federally 
authorized  activity.  Another  commenter 
recommended  that  the  rule  be  expanded 
to  apply  to  ethnographic  collections.  As 
previously  mentioned,  this  rulemaking 
applies  to  collections  excavated  or 
removed  under  the  authority  of  the 
Antiquities  Act  the  Reservoir  Salvage 
Act  section  110  of  NHPA.  or  ARPA. 
Any  paleontological  and  ethnographic 
collections  recovered  under  one  of  those 
authorities  are  subject  to  this  part 
otherwise,  the  nde  does  not  apply. 

However,  this  does  not  relieve 
Federal  agencies  of  responsibilities  they 
have  under  other  Federal  statutes  and 
regulations  to  preserve  and  protect  other 
kinds  of  federally-owned  property, 
including  museum  collections,  not 
subject  to  this  rule.  The  Federal  Property 
and  Administrative  Services  Act  (40 
U.S.C.  484),  its  implementing  regulation 
(41  CFR  part  101),  and  several  agency- 
specific  statutes  and  regulations  direct 
Federal  agencies  to  manage  and  protect 
such  collections.  In  carrying  out  these 
responsibilities.  Federal  agencies  are 
encouraged  to  apply  and  adapt  the 
standards,  procedures  and  guidelines 
estabUshed  in  this  rulemaking  to  other 
kinds  of  collections  under  their 
jurisdiction. 

Paragraph  (a)(1)  of  this  section  states 
that  material  remains  generally  are  the 
property  of  the  landowner.  Several 
commenters  asked  for  further 
clariHcation  on  the  ownership  of 
material  remains  excavated  or  removed 
luider  the  Antiquities  Act,  the  Reservoir 
Salvage  Act.  section  110  of  NHPA,  or 
ARPA.  For  example,  some  commenters 
felt  that  material  remains  from  public 
lands  that  once  were  includec^in  the 
aboriginal  territory  of  an  Indian  tribe 
belong  to  that  tribe  rather  than  to  the 
U.S.  Government.  Others  said  that 
material  remains  from  Indian  allotted 
lands  may  be  the  communal  property  of 
the  Indian  tribe  that  has  jurisdiction 
over  such  lands  rather  than  the  personal 
property  of  the  individual  Indian 
landowner.  The  commenters  said  that, 
when  a  question  exists,  ownership 
should  be  determined  according  to  tribal 
laws,  traditions  and  customs. 

Further  clarification  has  not  been 
provided  for  several  reasons.  First 
common  law  concerning  abandoned, 
lost  and  unclaimed  property  in  the 


United  States  has  been  well  developed 
by  the  courts.  Second,  property  rights 
concerning  archeological  resources  on 
public  and  Indian  lands  are  specified  in 
section  4(b)(3)  of  ARPA  and  in  S  .13  of 
ARPA's  uniform  regulations  (43  CFR 
part  7, 36  CFR  part  296. 18  CFR  part 
1312,  and  32  CFR  part  229).  Third,  it  is 
beyond  the  scope  of  this  nilemaking  to 
determine  rights  of  ownership  on  Indian 
lands. 

Several  commenters  recommended 
that  Federal  agencies  endeavor  to 
acquire  title  to  material  remains  that  are 
excavated  or  removed  from  non-public 
lands.  Another  commenter  asked  for 
clarification  on  a  Federal  agency's 
responsibilities  Yihen  tide  to  the  lands 
firom  which  a  collection  is  excavated  or 
removed  changes.  We  agree  in  principle 
that  the  Federal  Agency  Official  should 
seek  title  to  material  remains  that  are 
recovered  fi-om  non-public  lands 
pursuant  to  one  of  the  agency's  projects 
or  programs,  particularly  when  the  lands 
are  to  be  subsequently  acquired  by  the 
Federal  agency,  or  when  the  owner  does 
not  have  the  capability  or  the  desire  to 
provide  long-term  curatorial  services. 
However,  thds  is  beyond  the  scope  of 
this  rulemaking. 

Several  commenters  asked  that  the 
rulemaking  clarify  who  owns  the  data 
that  are  generated  as  a  result  of  a 
Federal  or  federally  authorized 
archeological  study.  A  new  paragraph 
(a)(2)  has  been  added  to  this  section  to 
clarify  this. 

Several  commenters  asked  if 
preexisting  collections,  meaning  those 
collections  that  are  placed  in 
repositories  prior  to  the  effective  date  of 
this  regulation,  are  subject  to  this 
rulemaking.  Neither  the  NHPA  nor 
ARPA,  which  authorize  this  rulemaking, 
provides  an  exemption  for  preexisting 
collections.  It  is  important  to  note  that 
Federal  land  managing  agencies  have 
been  responsible  since  1906,  when  the 
Antiquities  Act  was  passed,  for  the  long- 
term  management  and  preservation  of 
collections  recovered  from  lands  owned 
or  controlled  by  the  U.S.  Government. 
Other  Federal  historic  preservation  and 
properfy  management  statutes,  enacted 
between  the  1930s  and  the  1970s, 
reaffirmed  these  responsibihties  and 
expanded  their  application  to  non-land 
managing  agencies. 

The  GAO  discusses  these  statutory 
responsibilities  and  the  adequacy  of 
curation  of  preexisting,  federally-owned 
collections  in  its  report  entitled 
"Cultural  Resources:  Problems 
Protecting  and  Preserving  Federal 
Archeological  Resources"  (GAO/RCED- 
88-3,  Dec.  1987).  The  GAO  found  tiiat 
Federal  agencies  generally  were  doing 
little  to  ensure  that  the  artifacts 


removed  from  their  lands  in  the  past  and 
sent  to  curatorial  facilities  were 
accounted  for  and  being  properly 
preserved.  The  GAO  reconunended 
prompt  issuance  of  this  rulemaking  to 
ensure  that  the  artifacts  are  properly 
preserved. 

It  is  beyond  the  scope  of  this 
rulemaking  either  to  change  statutory 
responsib^ties  of  Federal  agencies  to 
preserve  collections  or  to  authorize  a 
lesser  level  of  care  for  preexisting 
collections.  Accordingly,  a  new 
paragraph  (b)  clarifies  that  the  nde 
applies  to  preexisting  and  new 
collections  that  meet  the  requirements  of 
paragraph  (a)  of  this  section.  In  addition, 
paragraph  (a)  in  S  79.5  of  the  final 
rulemaldng  establishes  procedures  to 
ensure  that  preexisting  collections  are 
properly  managed  and  preserved. 

Another  commenter  asked  whether 
this  rulemaking  would  cause  Federal 
agencies  to  breach  or  modify  material 
terms  and  conditions  contained  in  any 
contract,  grant,  license,  permit 
memorandum,  or  agreement  entered  into 
by  or  on  behalf  of  a  Federal  agency 
before  or  after  the  effective  date  of  this 
regulation.  The  commenter  was 
concerned  in  particular  about  instances 
where  a  Federal  agency  may  require  a 
non-Federal  party  such  as  an  oil 
company,  public  utility  or  private 
developer  to  secure  long-term  curatorial 
services  on  behalf  of  the  U.S. 
Government  and  the  actual  curatorial 
arrangement  is  between  the  non-Federal 
party  and  the  repository. 

While  the  requirements  contained  in 
this  ndemaking  must  be  reflected  in 
futuire  contracts,  grants,  licenses, 
permits,  memoranda,  and  agreements,  it 
is  not  the  intent  of  this  regulation  to 
affect  material  terms  and  conditions 
contained  in  ones  entered  into  prior  to 
the  effective  date  of  this  regulation. 
Paragraph  (b)  clarifies  that  Federal 
agencies  are  not  to  apply  these 
regulations  in  a  manner  that  would 
supersede  or  breach  material  terms  and 
conditions  contained  in  contracts, 
grants,  licenses,  permits,  memoranda,  or 
agreements  entered  into  by  or  on  behalf 
of  a  Federal  agency  prior  to  the  effective 
date  of  this  regulation. 

In  a  related  matter,  several 
commenters  asked  whether  this 
rulemaking  would  alter  the  terms  and 
conditions  contained  in  Antiquities  Act 
permits  or  ARPA  permits  for  preexisting 
collections.  This  rulemaking  does  not 
change  those  terms  and  conditions.  New 
paragraphs  (c)  and  (d)  clarify  that 
collections  excavated  or  removed         , 
pursuant  to  the  Antiquities  Act  or  ARPA 
remain  subject  to  the  relevant  Act,  its 
implementing  regulations,  and  the  terms 


and  conditions  of  the  pertinent  permit  or 
other  approval 

New  paragraph  (e)  states  that  any 
repository  that  is  providing  ciu-atorial 
services  for  a  collection  subject  to  the 
regulations  in  this  part  must  possess  the 
capability  to  provide  adequate  long-term 
curatorial  services,  as  set  forth  in  this 
rule,  to  safeguard  and  preserve  the 
associated  records  and  any  material 
remains  deposited  in  the  repository. 
Since  preexisting  collections  are  not 
exempt  from  this  rulemaking,  this 
applies  equally  to  repositories  that  agree 
after  the  effective  date  of  this  regulation 
to  preserve  collections,  as  well  as  to 
repositories  that  agreed  prior  to  the 
effective  date  of  this  regulation  to 
preserve  collections.  If  a  repository's 
officials  decide  that  they  can  no  longer 
meet  their  obligations  to  provide 
adequate  long-term  curatorial  services 
under  the  pertinent  contract,  grant, 
license,  permit  (including  Antiquities 
Act  permits  and  Archaeological 
Resources  Protection  Act  permits), 
memorandum,  or  agreement,  those 
officials  must  realize  that  such  a 
decision  on  their  part  may  negatively 
affect  the  repository's  present  and  future 
standing  to  house  collections  subject  to 
the  regulations  in  this  part. 

Several  commenters  asked  for 
clarification  on  when  the  rulemaking 
does  not  apply.  As  previously  indicated, 
the  rule  does  not  apply  to  collections 
that  are  excavated  or  removed  under 
authorities  other  than  those  listed  in 
paragraph(a). 

A  number  of  commenters 
recommended  that  human  remains  and 
funerary  objects  be  exempt  from  this 
rulemaking,  and  be  repatriated  and 
reburied.  This  recommendation  was 
beyond  the  scope  of  this  rulemaking 
since  section  3(1)  of  ARPA  specifies  that 
graves,  human  skeletal  materials,  or  any 
portion  or  piece  thereof  are  an 
archeological  resource  when  they  are  at 
least  100  years  of  age  and  of 
archeological  interest,  as  determined 
under  ARPA's  uniform  regulations. 

However,  alternatives  exist  for  forms 
of  disposition  other  than  retention  in  a 
repository.  For  example,  terms  and 
conditions  stipulated  in  Antiquities  Act 
permits  and  ARPA  permits  may  specify 
how  human  remains  and  funerary 
objects  are  treated.  In  addition,  the 
Federal  Agency  Official  may  determine, 
in  accordance  with  ARPA's 
implementing  regulations,  that  they  are 
not  or  are  no  longer  of  archeological 
interest,  thereby  making  them  not 
subject  to  this  rulemaking. 

.Section  79.4    Definitions 

This  section  received  the  second 
largest  number  of  comments.  Many 


comments  were  submitted  on  the  term 
"archeological  resource,"  which  was  a 
slightly  modified  version  of  the 
definition  for  the  same  term  of  ARPA's 
implementing  regulations.  Commenters 
pointed  out  tthat  a  variety  of  terms  and 
definitions  are  used  in  other  applicable 
statutes  to  describe  the  same  kinds  of 
resources,  and  that  using  one  such  term 
and  definition  incorrectly  implies  that 
the  others  are  not  applicable. 

Specifically,  the  term  "archeological 
resource"  is  defined  in  section  3(1)  of 
ARPA  to  mean  any  material  remains  of 
past  human  life  or  activities  that  are  at 
least  100  years  of  age  and  of 
archeological  interest,  as  determined 
imder  ARPA's  uniform  regulations. 
Section  301(5)  of  NHPA  defines  the  term 
"historic  properfy"  or  "historic 
resource"  to  mean  any  prehistoric  or 
historic  district,  site,  building,  structure 
or  object  that  is  included  in  or  eligible 
for  inclusion  in  the  National  Register  of 
Historic  Places.  Such  properties  or 
resources  typically,  but  not  always,  are 
50  years  or  older  in  age.  The  Antiquities 
Act  uses,  but  does  not  define,  the  term 
"historic  or  prehistoric  ruin  or 
monument  or  object  of  antiquity." 
Federal  land  managing  agencies 
generally  interpret  the  term  to  mean 
prehistoric  and  historic  resources  that 
are  SO  years  or  older  in  age.  The 
Reservoir  Salvage  Act  uses,  but  does  not 
define,  the  term  "significant  scientific, 
prehistorical,  historical,  or  archeological 
dat^."  The  term  generally  is  interpreted 
to  mean  prehistoric  and  historic 
resources  that  meet  the  criteria  for 
evaluation  for  inclusion  of  the  National 
Register  of  Historic  Places. 

While  the  definitions  for  these  various 
terms  differ,  with  few  exceptions,  the 
collections  of  material  remains  and 
associated  records  that  are  generated 
pursuant  to  each  of  the  cited  statutes  are 
subject  to  this  final  rulemaking.  The 
subject  of  this  rulemaking  is  the 
collection,  not  the  resource  from  which 
the  collection  is  excavated  or  removed. 
Thus,  to  eliminate  possible  confusion 
and  misapplication  of  this  rulemaking, 
the  definition  for  the  term  "archeological 
resource"  has  been  deleted.  When 
reference  to  the  resource  from  which  the 
collection  is  excavated  or  removed  is 
needed,  the  terms  "prehistoric  or 
historic  resource"  and  "site"  are  used, 
but  are  not  defined.  The  decision  was 
made  to  rely  on  common  meanings  and 
dictionary  definitions  rather  than 
attempt  to  define  the  terms,  given  the 
variety  of  statutory  definitions. 

A  few  commenters  recommended 
revising  the  definitions  for  the  terms  "of 
archeological  interest"  "Indian  lands," 
"Indian  tribe"  and  "public  lands."  These 
terms  are  defined  in  ARPA  and  its 


uniform  regulations;  thus,  it  is  beyond 
the  scope  of  this  rulemaking  to  alter 
them.  Instead,  "Indian  lands,"  "Indian 
tribe"  and  "public  lands"  have  been 
defined  by  cross-referencing  the  existing 
regulatory  definitions.  The  term  "of 
archeological  interest"  has  been  deleted. 

A  number  of  commenters  felt  that  it  is 
inappropriate  to  include  human  remains 
within  the  definition  for  "material 
remains,"  and  recommended  that  it  be 
deleted.  The  recommendation  is  beyond 
the  scope  of  this  rulemaking  because 
section  3(1)  of  ARPA  defines  an 
archeological  resource  to  include  human 
remains  that  are  at  least  100  years  of 
age  and  of  archeological  interest  as 
determined  under  ARPA's  uniform 
regulations. 

Some  commenters  recommended  that 
the  final  rule  indicate  that  human 
remains  and  funerary  objects  are 
presimied  to  be  sacred  objects,  and  that 
material  remains  directly  associated 
with  human  remains  be  identified  as 
grave  goods  within  the  definition  for 
"material  remains."  It  is  beyond  the 
scope  of  this  rulemaking  to  predetermine 
the  religious  or  sacred  importance  that 
an  Indian  tribe  or  other  group  may 
ascribe  to  particular  object.  Such 
determinations  are  made  by  the  Federal 
Agency  Official  in  consultation  with 
appropriate  Indian  tribes  or  other 
groups.  This  has  been  so  indicated  in  the 
revised  definition  for  "religious 
remains." 

A  separate  listing  for  grave  goods  hat 
not  been  added  to  the  definition  for 
"material  remains"  because  material 
remains  that  are  found  in  direct 
association  with  human  remains 
ordinarily  consist  of  artifacts  of  human 
manufacture  and  natural  objects  used 
by  humans,  both  of  which  already  are 
listed  under  the  definition. 

Consistent  with  section  3(1)  of  ARPA 
and  S  -.3(a)(4)  of  ARPA's  uniform 
regulations,  the  definition  for  "material 
remains"  has  been  revised  to  clarify  that 
it  includes  paleontological  specimens 
that  are  found  in  direct  physical 
relationship  with  a  prehistoric  or 
historic  resource. 

One  commenter  recommended  that 
the  definition  for  "associated  records" 
be  revised  to  exclude  copies  of  public  or 
archival  records  that  are  studied  and 
duplicated  as  a  result  of  historical 
research.  The  commenter  felt  it  is 
unnecessary  to  maintain  duplicate 
copies  of  original  records  that  are 
permanenUy  maintained  elsewhere.  This 
recommendation  has  not  been 
incorporated  because  copies  of  such 
records  that  are  essential  to 
understanding  the  resource  should  be 
maintained  as  a  part  of  the  collection. 
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Moreover,  it  is  desirable  to ! 

copies  of  original  public  and  archival 
records  in  case  the  originals  are  ^cdeii. 
lost  damaged  or  destroyed.  Para^aphs 
(aK2Hiu)  and  (a)(2Kiv)  of  this  section 
have  been  revised  accordingly. 

One  conunenter  suggested  expanding 
the  definition  for  "associated  records" 
to  include  Qopies  of  administrative 
records  that  are  related  to  the  survey, 
excavation  and  other  study  of  the 
resource.  The  conunenter  felt  that  it  is 
important  for  copies  (A  research 
proposals,  contracts  for  archeological 
services,  antiquities  permits  and  other 
administrative  records  to  be  maintained 
as  a  part  of  the  coUectioa.  This  has  been 
added  in  a  new  paragraph  (aK2)(v). 

One  commenter  suggested  revising  the 
definition  for  "associated  records"  to 
require  that  paper  printouts  be  made  of 
computerized  records.  The  commenter 
felt  diat  paper  printouts  would  serve  as 
a  backup  in  the  event  that  researchers 
camiot  easily  or  inexpensively  access 
computerized  records.  Given  the 
rapidity  in  which  computer  technology 
changes,  we  agree  that  paper  printouts, 
on  acid  free  paper,  of  computerized 
records  should  be  maintained  However, 
it  is  beyond  the  scope  of  this  rulemaking 
to  stipulate  in  what  medium  records 
should  be  generated.  The  purpoae  of  this 
rule  is  to  ensure  that  whatever  records 
are  generated  are  properly  managed  and 
cared  for  as  a  part  of  the  collection. 

In  response  to  the  few  comments 
received  on  the  definition  for  the  term 
"curation."  minor  technical  revisions 
have  been  made.  In  addition,  the  term 
itself  has  been  changed  to  "curatorial 
services." 

Two  comments  were  received  on  the 
definition  for  the  term  "Federal  Agency 
Official."  One  commenter  feh  diat  the 
words  "officially  designated  to 
represent  the  *  *  *  agency"  would  be 
interpreted  to  mean  that  the  designation 
must  be  in  writing.  The  commenter  felt 
that  representation  ordinarily  is  based 
on  the  duties  and  responsibilities 
assigned  to  the  position  held  by  the 
person  rather  than  on  a  tvritten 
designation  from  the  secretary  of  the 
department  or  the  head  of  the  agency. 
The  defimtion  has  been  revised  to 
accommodate  the  conmenter's  concern. 

Another  comwcnter  recommended 
revising  the  definition  for  'Tederal 
Agency  OffidaT  to  clarify  that  the 
rulemaking  appBes  only  to  departments, 
agencies  or  instrumentalities  of  §ie 
United  States  that  have  authority  over 
coUectiana  that  are  subject  to  this  part. 
The  definition  has  been  revised 
accordingly. 

A  number  of  comments  were  received 
on  the  definition  for  "professionai 
qualifications."  vrhidi  haa  been  duH^ 


to  "qualified  muaeaa  profleseionel."  One 
comnwwtCT  felt  that  die  rule  represented 
a  bias  toward  archeology,  vduch  may 
not  be  appropriate  in  a  BMiseHsn  setting. 
The  comtaenter  recoaanended  that 
training  in  muaetnn  science  be 
mentifloed  since  archeological  training 
alone  is  not  sufficient  to  qualify  a 
person  for  collection  management 
positions.  One  commenter 
recommended  that  the  definition  refer  to 
the  Office  of  Personnel  Managemenfs 
(OFM)  "QuaKfications  Standards  for 
Positions  wider  die  General  Schedule 
(Handbook  X-11^"  (U.S.  Government 
Printing  Office,  stock  No.  90B-030- 
OOtXXM  (1966)}.  which  establish 
educational,  experience  and  training 
requirements  for  eiiqdayment  with  the 
Federal  Government  Another 
commenter  recommended  diat  the 
de&iition  specify  the  relevant 
occiqMtional  series,  presumbly  meaning 
those  contained  in  OPM's  "Position 
Classification  Standards  for  Positions 
under  the  General  Schedide 
Classification  System"  (U.S. 
Government  Printing  Office,  stock  No. 
906-028-00000-0  (1961)).  Three 
commenters  recommended  that  the 
definition  refer  to  the  "Secretary  of  the 
Interior's  Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation" 
(48  FR  44716,  Sept.  29, 1963).  which 
contain  professional  qualification 
standards  diat  are  sij^iificantfy  hi^ier 
than  the  entry  level  quaHfication 
standards  established  by  OTM. 
Commenters  generally  expressed 
concern  that  the  hi^iest  reasonable 
standards  be  specified  to  assure  that 
collections  are  not  lost  throu^  improper 
handling,  treatment  or  storage. 

In  response  to  the  comments,  the 
definition  for  "qualified  museum 
professional"  has  been  revised  to  mean 
a  person  who  possesses  knowledge, 
experience  and  demonstrable 
competence  in  museum  methods  and 
techniques  appropriate  to  the  nature  and 
content  of  the  collection  under  his  or  her 
care,  and  commensurate  with  the 
person's  duties  and  responsibilities. 
Examples  of  standards  that  may  be  used 
for  classifying  positions  and  for 
evaluating  a  person's  qualifications  are 
listed,  including  those  diat  have  been 
issued  by  Oi^  and  the  Secretary  of  the 
Interior. 

Another  commenter  recommended 
that  die  definition  for  "qualified 
professional"  be  expanded  to  recogpize 
the  expertise  of  individual  Indians  in 
administering  collections.  The 
commenter  noted  that  such  expertise 
may  have  been  gained  through 
experience  or  because  the  Indian 
individual  is  recognized  by  die  Indian 
tribe  as  an  eider. 


There  is  no  question  that  Indian  tribal 
elders  and  religious  leaders  have 
expertise  in  the  management  care  and 
use  of  material  remains  that  have 
traditionally  been  considered  of 
religious  or  sacred  importance  by  their 
respective  tribes.  This  expertise  is 
acknowledged  in  {  7g.6(c)  of  the  final 
rule,  which  lists  Indian  tribal  elders  and 
religions  leaders,  the  Tribal  Historic 
Preservation  Officer,  and  professionals 
in  Indian  tribal  museums  as  sources  for 
technical  assistance.  In  addition,  at 
various  points  throughout  the  rule,  the 
Federal  Agency  Official  is  encouraged 
to  consult  with  these  experts. 

The  definition  for  "religious  m'  sacred 
object"  which  has  been  changed  to 
"religions  remains,"  has  been  revised  to 
accommodate  suggestions  that  material 
remains  should  be  considered  to  be  of 
religious  or  sacred  importance  when 
they  traditionally  have  been  so 
considered  by  an  Indian  tribe  or  other 
group  because  of  customary  use  in 
religious  rituals  or  spiritual  activities. 
The  Federal  Agency  Official  makes  this 
determination  in  consultation  with 
appropriate  Indian  tribes  or  other 
groups. 

Three  commenters  noted  that  the 
definition  for  the  term  "repository" 
should  be  revised  to  include  facilities 
that  are  operated  by  Indian  tribes.  This 
has  been  added. 

Another  conunenter  felt  that  the 
definition  for  the  term  "repository" 
implies  that  a  particular  kind  of 
repository  must  be  used,  thereby  in 
undue  interference  with  the  private 
sector.  We  disagree.  The  definition 
states  that  a  repository  must  be  able  to 
provide  professional,  systematic  and 
accountable  curatorial  services  on  a 
long-term  basis.  The  examples  provided 
(i.e^  a  facilify  managed  by  a  imiversity, 
college,  museum  or  other  educational  or 
scientific  instituti(m)  are  taken  directfy 
ftom  the  Antiquities  Act  and  ARPA.  The 
definition  does  not  exclude  a  private 
sector  repository  diat  can  provide 
professional  systematic  and 
accountable  curatorial  services  on  a 
long-term  basis. 

Another  cooimenter  felt  that  the 
definition  for  the  term  "repository" 
implies  that  a  repository  could  use 
consultants  in  Heu  of  hiring  its  own  staff. 
The  commenter  felt  that  using  only 
consultants  would  lead  to  inadequate 
care  of  the  collections.  Certainfy,  a 
repository  must  have  some  staff  to  be 
able  to  provide  professional,  systematic 
and  accountable  curatorial  services  on  a 
long-term  basis.  However,  it  also  is 
appropriate  for  a  repository  to  use 
consultants  fi»m  other  institutions  to 
provide  technical  advice,  particularly  on 


non-routine  matters  such  as  the 
conservation  of  a  unique  or  fragile 
object.  The  use  of  consultants  probably 
would  be  more  prevalent  in  smaller 
sized  repositories  where  it  is  less  likely 
to  be  cost  effective  to  have  a  cadre  of 
specialists  on  staff.  The  ambiguous 
language  in  the  definition  has  been 
deleted.  The  commenter's  concern  is 
addressed  in  S  79.9(b)(4)  in  the  final 
rule. 

Two  new  definitions  have  been  added 
to  the  final  rule.  First  the  term  "personal 
property"  has  been  added.  The  term  is 
defined  by  cross-referencing  the 
definition  contained  in  41  CFR  pari  101- 
43  on  the  utilization  of  personal 
property.  Section  101-43.001-14  of  tide 
41  defined  "personal  property"  to 
include  property  of  any  kind  or  interest 
therein,  except  real  property,  records  of 
the  Federal  Government  and  certain 
categories  of  naval  vessels.  Collections, 
equipment  (e.g.,  a  specimen  cabinet  or 
an  exhibit  case),  materials,  and  supplies 
are  classes  of  Federal  personal  property. 
Materials  and  supplies  usually  are 
considered  to  be  expendable  personal 
property,  while  collections  and 
equipment  are  considered  to  be 
accountable  personnel  properfy. 

Second,  the  term  "Repository  Official" 
has  been  added.  The  definition  is 
comparable  to  the  definitions  for 
"Federal  Agency  Official"  and  'Tribal 
Official." 

Two  commenters  asked  that  a 
definition  be  provided  for  the  term 
"federally-owned  or  administered."  The 
decision  was  made  to  leave  the  term 
undefined  because  §  79.3(a)  of  this  rule 
clarifies  which  collections  are  subject  to 
the  rulemaking. 

One  commenter  asked  that  definitions 
be  provided  for  the  terms  "object"  and 
"lot."  The  decision  was  made  to  leave 
the  terms  undefined,  relying  instead  on 
common  meandtigs  or  dictionary 
definitions. 

Section  79.5    Minimum  Capability 
Requirements  for  Repositories 
(Renumbered  §  79.9;  Retitled  "Standards 
To  Determine  When  a  Repository 
Possesses  the  Capability  To  Provide 
Adequate  Long-term  Curatorial 
Services") 

This  section  has  been  revised  to 
clarify  the  standards  that  a  repository 
must  meet  in  order  for  Federal  Agency 
Official  to  determine  that  the  repository 
possesses  the  capability  to  provide 
adequate  long-term  curatorial  services. 
Paragraphs  (a)  and  (b)  in  this  section  of 
the  proposed  rale  have  been  deleted 
because  the  topics  are  addressed  in 
other  sections  of  the  final  rule  (i.e.,  in 
§§  79.5  and  79.6).  Paragraph  (c)  in  this 
section  of  the  proposed  rule  has  been 


divided  into  two  new  SS  79.9  (a)  and  (b) 
in  the  final  rulemaking.  In  addition, 
paragraphs  (c)(1)  through  (c)(10)  in  this 
section  of  the  proposed  rule  have  been 
slightly  reworded,  consoUdated  to 
accommodate  public  comments,  and 
reordered.  They  appear  as  S9  79.9  (b)(1) 
through  (b)(9)  in  the  final  rule. 

One  commenter  suggested  that  the 
Federal  Agency  Official  review  and 
approve  a  repository's  facilities,  written 
curatorial  policies  and  operating 
procedures.  This  suggestion  has  not 
been  adopted  because  it  is  beyond  the 
scope  of  this  rulemaking  to  establish  a 
certification  program  that  would  result 
in  a  list  of  federally  approved 
repositories.  Moreover,  a  repository  may 
possess  the  capability  to  provide  long- 
term  curatorial  services  for  one  kind  of 
collection  but  not  another,  depending  on 
the  nature  and  content  of  the 
collections.  Thus,  Federal  agencies 
should  not  presume  that  a  repository 
that  maintains  some  collections  on 
behalf  of  the  Federal  Government  is 
capable  of  maintaining  their  particular 
collections. 

One  commenter  felt  that  requiring  a 
repository  to  "substantially  comply" 
with  the  activities  listed  under 
paragraph  (b)  in  the  final  rule  was 
inadequate  guidance,  although  the 
commenter  did  not  offer  an  alternative 
suggestion.  Several  other  commenters 
pointed  out  that  the  activities  required 
for  each  collection  would  differ 
according  to  the  nature  and  content  of 
the  collection.  For  example,  a  collection 
comprised  primarily  of  lithic  materials 
would  require  less  stringent 
environmental  controls  than  would  a 
collection  comprised  primarily  of 
basketry.  It  would  follow  that,  all  else 
being  equal,  a  repository  that  lacks  a 
central  heating  and  air  conditioning 
system  would  possess  the  capability  to 
provide  adequate  long-term  curatorial 
services  for  the  former,  but  not  the 
latter,  collection.  In  response  to  these 
concerns,  the  paragraph  has  been 
revised  to  state  that  a  repository  would 
have  to  comply  with  the  activities  listed, 
as  appropriate  to  the  nature  and  content 
of  the  collection. 

One  commenter  asked  whether  the 
intent  of  paragraph  (b)(l)(iv)  in  the  final 
rule  is  to  require  a  repository  to 
photograph  all  collections.  'This  is  not 
the  intent  of  that  paragraph.  The 
purpose  of  paragraph  (b)  is  to  assure 
that  a  repository  has  the  capability  to 
perform  certain  activities  such  as 
maintaining  photographs  that  are  a  part 
of  a  collection.  Any  requirements  (e.g., 
photographing  a  collection)  that  a 
Federal  agency  might  want  to  place  on  a 
repository  would  be  identified  in  the 
contract,  memorandum  or  agreement 


between  that  agency  and  the  repository 
for  curatorial  services. 

One  commenter  felt  that  it  would  be 
unreasonable  and  costly  to  require  a 
repository  to  have  an  adequate 
emergency  management  plan  for 
respondiiig  to  man-made  and  natural 
disasters.  We  disagree.  It  is  standard 
operating  practice,  or  should  be,  for 
repositories  to  have  such  plans.  The 
requirement  has  been  retained,  and 
appears  in  S  7g.9(b)(3)(iv)  of  the  final 
rule. 

Paragraph  (b)(5)  of  the  final  rule  has 
been  revised  and  expanded  to  indicate 
that  a  collection  is  to  be  handled,  stored, 
cleaned,  conserved  and  exhibited  in  a 
manner  that  is  appropriate  to  the  nature 
of  the  material  remains  and  associated 
records,  and  in  a  manner  that  preserves 
data  that  may  be  studied  in  future 
laboratory  analyses.  It  also 
acknowledges  that,  when  material 
remains  in  a  collection  are  to  be  treated 
with  chemical  solutions  or  preservatives 
that  will  premanentiy  alter  the  remains, 
it  may  not  always  be  possible  to  retain 
untreated  representative  samples  of 
each  affected  category. 

One  commenter  felt  that  the  Federal 
Agency  Official  should  approve  all 
proposed  treatments  before  they  are 
performed.  This  suggestion  has  not  been 
incorporated  into  the  final  rule  because 
any  restrictions  on  treatments, 
especially  routine  ones,  are  to  be 
specified  in  the  contract,  memorandum 
or  agreement  for  curatorial  services. 

Several  commenters  asked  whether  a 
repository  had  to  store  the  associated 
records  that  are  listed  in  paragraph 
(b)(6)  in  the  final  rule  according  to  one 
or  more  of  the  methods  listed.  The 
paragraph  has  been  revised  to  clarify 
diat  the  methods  listed  are  merely 
examples  of  methods  that  would  protect 
the  records  from  theft  and  fire.  Other 
methods  not  identified  in  the  rulemaking 
that  would  accomplish  the  goal  of 
protecting  records  from  theft  and  fire 
would  be  appropriate  as  well. 

At  the  request  of  several  commenters, 
paragraph  (b)(6)(iii)  in  the  final  rule  has 
been  revised  and  expanded  to  list  other 
parties  that  frequently  maintain  records. 
Additions  include  the  State  museum  or 
university,  the  Tribal  Historic 
Preservation  Officer,  the  National 
Technical  Information  Service  and  the 
Defense  Technical  Information  Service. 

One  commenter  suggested  revising 
paragraphs  (b)(7)  and  (b)(8)  in  the  final 
rule  to  specify  the  frequency  in  which 
inspections  and  inventories  are  to  be 
conducted.  This  suggestion  has  not  been 
adopted  because  the  frequency  of 
inspections  and  inventories  is  addressed 
in  f  79.11  of  die  final  rule. 
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A  number  of  conunenten  pointed  out 
that  many  repositories  that  cuffently 
house  and  care  for  preexisting 
collections  do  not  possess  the  capability 
to  provide  adequate  long-term  curatorial 
services,  as  specified  in  this  section. 
Commenters  said  ttiat  increased  funding 
wotdd  be  required  for  many  of  those 
deficient  repositories  to  meet  the 
requirements  of  this  rulemaking.  Some 
commenters  suggested  adding  a  new 
section  that  addresses  preexisting 
collections  and  provides  a  means  for 
Federal  agencies  to  assist  deficient 
repositories. 

We  agree  that  many  repositories, 
including  some  that  are  owned  and 
operated  by  the  U.S.  Government  do 
not  meet  the  requirements  of  diis 
rulemaking.  This  is  to  be  e3q)ected 
because,  in  the  absence  of  a 
govemmentwide  regulation  such  as  diis. 
Federal  agencies  and  repositories  have 
developed  and  used  dlffereut  standards, 
guidehnes,  pcnicies,  procedures,  and 
manuals. 

The  purpose  of  this  rulemaking  is  to 
establish  one  set  of  standards  that  wiH 
msure  that  collections  subject  to  this 
part  are  properly  managed  and 
I»eserved.  Preexisting  coUectioBS  are 
not  to  receive  a  lesser  standard  of  care 
than  new  coflectioBS.  The  cennnenters' 
concerns  have  been  addressed  in  f  f  79.5 
and  79.7  of  this  final  rale.  Specifically, 
i  79.5(a)  calls  for  the  Federal  Agency 
Official  to  evaluate  the  curatorial 
services  being  provided  to  preexisting 
collections,  and  to  take  certain  actions 
when  the  services  are  not  adequate. 
Sections  79.7  (a)(5)  and  (8)(6)  clarify  that 
such  activities  may  be  funded  by 
Federal  < 
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Section  79.6    Use  of  CoJIectioas 
(Renumbered  §  79. 10) 

One  commenter  felt  that  Federal 
agencies  have  an  obligation  to  make 
publicly  owned  or  administered 
collections  available  for  legitimate  study 
and  use.  We  agree.  This  section  has 
been  revised  to  say  that  Federal 
agencies  shall  ensure  that  collections 
are  made  available  for  sdoitific. 
educational  and  reli^us  uses,  subiect 
to  such  tenns  and  conditions  as  are 
necessary  to  protect  and  preserve  the 
condition,  research  potratial.  religious 
or  sacred  importance,  and  uni<^ieness  of 
the  collection. 

Several  commenters  asked  who 
should  review  and  resp<md  to  requests 
to  use  a  collection,  the  Federal  agency 
or  the  repository?  One  conuaenter 
recommended  that  the  Federal  a^eacg 
review  and  approve  all  requMts  while 
another  suggested  that  the  Federal 
agency  approve  tmly  consumptive  uses. 
One  commenter  recommoaded  that  the 


repository  be  given  the  authority  to 
review  and  spprove  requests.  Another 
commenter  saw  the  involvenent  of  the 
Federal  agency  as  uanecessary  and 
burdensoBte.  and  said  that  it  ooukl 
unreasonably  delay  archeolo^sts 
woiiuBg  under  contracts  to  complete 
reports  within  short  time  frames. 

Repositaries  generally  have  extensive 
experience  in  responding  to  requests  to 
use  collections  because  the  activity  is  a 
routine  element  of  providing  curatorial 
services.  On  the  other  hand.  many,  if  not 
most.  Federal  agencies  generally  have 
neither  the  experience  nor  quaUBed 
professional  staff  to  evaluate  such 
requests.  We  agree  that  potential  users 
could  be  unnecessarily  delayed  if  the 
repository  were  required  to  submit 
requests  to  the  Federal  agency  for 
review  and  approval. 

Therefore,  paragraph  (a)  in  this 
section  clarifies  that  the  R^iository 
Official  is  responsible  for  making 
collections  available  in  accordance  with 
any  terms  and  conditions  specified  in 
the  contract,  raemoraodioa  or  agreement 
for  curatorial  services.  In  addition, 
paragraph  ())  in  fi  79.8  recommends  that 
the  contract.  Dteflnrandass  or  agreement 
for  curatorial  services  q)ecify  whether 
the  repository  is  to  approve  consumptive 
uses.  Otherwise,  the  Federal  Agency 
Official  should  review  and  approve 
consumptive  uses. 

Para^aph  (b)  in  this  section  discusses 
scientific  and  educational  uses  of 
collections.  Curators,  conservators, 
collection  managers  and  eidtibitors  have 
been  added  to  the  hst  of  qualified 
professionals  who  mi^t  use  a  collection 
for  scientific  and  educational  uses, 
while  students  have  been  deleted  from 
the  list  Students  may  use  a  collection 
when  under  the  direction  of  a  qualified 
professional.  The  para^aph  now 
requires  that  copies  of  any  resohing 
publicatioBS  be  provided  to  certain 
parties,  and  the  certain  parties  be 
acknowledged  in  any  resulting  exhibits 
and  publications. 

Paragraph  (c)  in  this  section  discusses 
religious  uses  of  coQections  A  laige 
nuii^)er  of  commenters  asked  that  the 
rule  define  or  provide  guidance  on  who 
in  qualified  to  use  religious  remains  in  a 
collection.  The  First  Anendment  to  the 
U.S.  Constitution  generally  prohibits  the 
Federal  Govemaent  from  dietennining 
which  persons  are  appropriate  for 
practiciag  a  particular  reUgion.  The 
concerns  raised  by  conoientets  have 
been  adressed.  to  the  extent  possible,  by 
providing  exauyks  of  persons  who 
might  have  en  interest  in  religious 
remains  for  use  in  relipoas  ritaals  or 
spirinial  activities 

Paragraph  (d)  in  this  sectioo  specifies 
restrictions  that  we  to  be  placed  on  die 


use  of  collections.  The  text  of  paragraph 
(d)(1)  more  accurately  reflects  the 
language  in  section  9(a)  of  ARPA  and 
section  304  of  NHPA  regarding 
withholding  iafonnation  relating  to  the 
natiue,  location  or  character  of  a 
prehistoric  or  historic  resource. 
Paragraph  (d)(2)  specifies  to  whom 
confidential  information  may  be 
released  and  how  requests  for  the 
information  are  to  be  made.  The  text  of 
this  paragraph  follows  the  language  in 
section  9(b)  of  ARPA  and  |  -.18  of 
ARPA's  implementing  rules  regarding 
the  release  of  confidential  information. 

Several  commentera  felt  that,  imtil 
such  time  as  a  mechanism  of 
repatriation  of  human  remains  and 
funerary  objects  is  established.    . 
exhibition  of  such  materials  should  be 
prohibited.  Othera  thought  that  human 
remains  and  funerary  objects  should  be 
available  for  exhibitions,  research  and 
educational  purposes  when  done 
sensitively  or  when  there  are  no  known 
descendants.  A  few  commenters  said 
that  Indian  owners  must  consent  to  uses 
of  collections  from  Indian  lands.  Other 
conunenters  said  that  Federal  agencies 
should  consuH  Indian  tribes  prior  to 
determining  how  to  handle  reli^ous 
remains. 

Those  concerns  have  beoi  addressed 
in  paragraphs  (e)  and  (f)  of  i  79.8  and  in 
paragraphs  (d)(3)  and  (d)(4]  of  §  79.10. 
The  text  of  these  four  paragraphs 
conform  to  the  requirements  c^  sections 
4(c)  and  4(gK2)  of  ARPA.  and  {{  -.7  end 
-.9  of  ARPA's  implementing  regulations. 
As  a  resuh  of  these  dianges,  {  79.6(bK4) 
in  the  fM'oposed  rule  has  been  deleted. 

Specifically,  when  a  collection  is  fit)m 
Indian  lands,  S  -8(6)  requires  that  any 
contract,  ntemorandum  or  agreement  for 
curatorial  services  include  such  terms 
and  conditions  as  may  be  requested  by 
the  Indian  landowner  and  the  Indian 
tribe  having  jurisdiction  over  the  lands. 
In  this  regard,  paragraph  79.10(d)(3) 
requires  the  placement  of  such  terms 
and  conditions  ss  may  be  requested  on 
the  use  of  material  remains  and  on 
access  to  associated  records. 

When  a  collection  is  from  a  site  on 
public  lands  that  the  Federal  Agency 
Official  has  determined  is  of  religious  or 
cultiu-al  importance  to  any  Indian  tribe 
having  aboriginal  or  historic  ties  to  such 
lands,  paragraph  79.8({)  requues  that 
sny  contract  memorandum  or 
agreement  for  curatorial  services 
include  such  terms  and  conditions  as 
may  have  been  developed  punuant  to 
I  -.7  of  ARPA's  uniform  regulations.  In 
tills  regard,  f  79.10(d)(4)  requires  the 
placement  of  sach  terms  and  conditions  ' 
as  may  have  been  devek^)ed  on  die  use. 


of  material  remains  and  on  access  to 
associated  records. 

Paragraph  (e)  in  this  section  requires  a 
written  loan  agreement  between  tiie 
Repository  Official  and  the  borrower. 
Sections  79.10  (eXl)  through  (e)(6) 
specify  the  minimum  contents  of  a  loan 
agreement. 

Paragraph  (f)  in  this  section  says  that 
the  Federal  agency  in  to  ensure  that  the 
repository  maintains  administrative 
records  that  document  approved 
scientific,  educational  and  religious  uses 
of  the  collection. 

Paragraph  (g)  in  tiiis  section  says  diat 
repositories  may  charge  reasonable  user 
fees.  Several  commenters  noted  that 
repositories  generally  have  standard  fee 
structures  associated  with  the  use  of 
collections.  They  pointed  out  that  fee 
structiues  ordinarily  are  determined 
based  on  the  repository's  internal 
operating  procedures.  For  example, 
enabling  legislation,  charters  or  bylaws 
may  specify  whether  fees  may  be 
chmged  and  how  the  fees  are  to  be 
determined.  Another  commenter 
questioned  the  suthorify  of  the  U.S. 
Government  to  influence  a  repository's 
fee  structure.  As  a  result  of  these 
comments,  the  statement  that  "Fees 
should  be  determined  in  consultation 
with  the  Federal  Agency  Official"  has 
been  deleted. 

Two  other  commentera  suggested  diat 
Indian  ownen  and  tribal  memben  be 
exempt  from  paying  fees  when  they  use 
collections  from  Indian  lands  or  when 
they  use  religious  remains  in  religious 
rituals  or  spiritual  activities.  As 
previously  indicsted,  repositories 
ordinarily  base  See  structures  on  internal 
operating  procedures.  Certainly,  when 
such  fees  are  charged  they  should  be  of 
a  reasonable  nature  for  the  purpose  of 
recovering  actual  costs  incurred  in 
connection  with  making  collections 
available.  When  a  repository  does 
charge  a  user  fee,  any  desired 
exemptions  should  be  written  into  the 
contract,  memorandum  or  agreement  for 
curatorial  services. 

Section  79.7    Contract  and  Agreements 
(Renumbered  §  79.8;  Retitled  'Terms 
and  Conditions  To  Include  in  Contracts, 
Memoranda  and  Agreements  for 
Curatorial  Services  ") 

Paragraph  (a)  in  this  section  of  the 
proposed  rule  hss  been  deleted  because 
it  relates  to  activities  that  take  place 
prior  to  the  conduct  of  field  work  that 
generates  a  collection,  a  subject  that  is 
beyond  the  scope  of  this  rulemaking. 
However,  it  is  extremely  important  for 
Federal  Agency  Officials  to  consult  with 
curators,  collections  managers  and 
conservators  at  the  repository  that  will 
be  receiving  the  anticipated  collection 


regarding  the  repository's  procedures, 
and  to  instruct  field  personnel  in  those 
procedures,  so  that  the  collection  may 
be  properly  prepared  in  the  field  for 
submittal  to  the  repository.  For  example, 
field  peraonnel  should  be  made  aware  of 
the  repository's  procedures  for  cleaning, 
labeling,  cataloging,  documenting, 
conserving  and  packaging  material 
remains.  "Iliey  also  should  be  made 
aware  of  the  repository's  procedures  for 
preparing,  handling,  organizing  and 
processing  associated  records.  The 
importance  of  this  should  not  be 
underestimated  because,  when  a 
collection  is  not  properly  prepared  in  the 
field,  a  repository  often  will  require 
more  funds  to  process  the  collection. 

Paragraph  (b)  in  this  section  of  the 
proposed  rule  has  been  revised  to  say 
that  Federal  agencies  are  to  ensue  that 
any  contract  memorandum,  agreement 
or  other  appropriate  written  instrument 
for  curatorial  services  includes  the  terms 
and  conditions  contained  in  this  section. 
The  paragraph  appeara  in  the  final  rule 
as  the  introductory  statement  to  this 
section. 

Paragraphs  (a)  through  (q)  in  the  final 
rule  list  the  terms  and  conditions  to  be 
included.  Some  paragraphs  appeared  in 
the  proposed  rule  as  paragraphs  (b)(1) 
throuj^  (b)(10].  Several  new  paragraphs 
have  been  added  to  accommodate 
suggestions  from  commenters. 

A  new  paragraph  (a)  requires  that  any 
contract  memorandum,  agreement  or 
other  appropriate  written  instrument  for 
curatorial  services  contain  a  statement 
that  identifies  the  collection  or  group  of 
collections  to  be  covered.  • 

Paragraph  (b)  requires  a  stetement 
that  identifies  who  owns  and  has 
jurisdiction  over  the  collection. 

New  paragraphs  (c)  and  (d)  require 
statemente  that  describes  the  work  to  be 
performed  by  the  repository,  and  the 
responsibilities  of  the  Federal  agency 
and  any  other  appropriate  party. 

Paragraph  (e)  requires  a  statement 
that  when  the  collection  is  from  Indian 
lands,  the  Indian  landowner  and  the 
Indian  tribe  having  jurisdiction  over  the 
lands  consent  to  the  disposition.  It  also 
requires  the  inclusion  of  such  terms  and 
conditions  as  may  be  requested  by  the 
Indian  landowner  and  the  Indian  tribe. 

Several  commenters  noted  that  when 
a  collection  is  from  a  site  on  public 
lands  that  the  Federal  Agency  Official 
has  determined  is  of  religious  or  cultural 
importance  to  any  Indian  tribe  having 
aboriginal  or  historic  ties  to  such  lands, 
any  contract  memorandum  or 
agreement  for  curatorial  services  must 
contain  such  terms  and  conditions  as 
may  have  been  developed  during 
consultetions  between  the  Federal 
agency  and  the  pertinent  Indian  tribe. 


One  of  those  conunenten  pointed  out 
that  this  would  be  particularly  important 
to  ensure  that  rriigious  remains  are 
treated  in  a  manner  that  will  not  |dace  a 
burden  on  religious  beliefs  and 
practices.  A  new  paragraph  (f) 
addresses  those  comments. 

Paragraph  (g)  requires  that  the  term  of 
the  contract  memorandum  or 
agreement;  and  procedures  for 
modification,  suspension,  extension,  and 
termination  be  specified. 

One  commenter  voiced  concern  about 
the  Federal  Government  entering  into 
contracts,  memoranda  and  agreements 
for  curatorial  services  that  have  a  finite 
term.  The  conunenter  was  concerned 
that  when  a  repository  declines  to 
renew  such  an  arrangement  the  Federal 
Government  would  have  to  pay  costs 
associated  with  transporting  and 
processing  the  collection  into  another 
repository,  and  that  this  scenario  could 
be  repeated  time  and  time  again. 

It  certainly  is  possible  that  the 
scenario  describBd  by  the  commenter 
could  happen.  However,  we  believe  that 
it  is  unlikely  to  occur,  particularly  on 
any  regular  basis  because,  when  a 
repository  agrees  to  house  and  maintain 
a  collection,  it  generally  does  so 
because  its  professional  steff  have  a 
research  interest  in  the  collection. 
Typically,  researchers  prefer  to  retain 
collections  within  their  own  facility  on  a 
long-term,  if  not  a  permanent  basis  so 
that  the  collections  within  their  own 
facilify  on  a  long-term,  if  not  a 
permanent,  basis  so  that  the  collections 
are  readily  available  for  stody  and 
restudy.  In  any  event  when  a  Federal 
agency  is  providing  funds  to  s  repository 
to  maintain  a  contract  memorandum  or 
agreement  for  curatorial  services,  there 
must  be  a  finite  term  because  Federal 
agencies  cannot  obligate  future  year 
monies  until  appropriated  by  the  U.S. 
Congress.  In  such  instances,  agencies 
should  include  amounts  necessary  for 
maintaining  contracts,  memoranda  and 
agreements  for  curatorial  services  in 
annual  requests  for  appropriations  and 
in  annual  operating  budgets. 

One  commenter  recommended  adding 
a  stetement  to  paragraph  (g)  that  Indian 
ownen  of  collections  be  notified  in  the 
event  of  termination  or  suspension  of  a 
contract  Another  commenter 
recommended  adding  a  stetement  that 
specifies  the  responsibilities  of  the 
repository  when  it  rather  than  the 
Federal  agency,  terminates  a  contract 
The  commenter  was  concerned  about 
situations  where  the  Federal 
Government  had  provided  the  repository 
with  funds  to  build  additional 
permanent  storage  areas,  and  wondered 
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how  the  Federal  Government  would  be 
compensated. 

The  procedures  for  modifying, 
suspending,  extending,  and  terminating 
the  contract  memorandimi  or  agreement 
should  address  these  concerns,  as 
approptiate.  This  is  impUcit  in  pragraph 
(g),  which  purposefully  is  written  in  a 
generic  manner.  Thus,  the  suggestions 
have  not  been  added. 

Paragraph  (h]  requires  a  statement 
that  identifies  costs  associated  with  the 
contract,  memorandum  or  agreement; 
the  funds  or  services  to  be  provided  by 
the  repository,  the  Federal  agency  and 
any  other  appropriate  party;  and  the 
schedule  for  any  payments. 

Paragraph  (i)  requires  inclusion  of  any 
special  procedures  and  restrictions  for 
handling,  storing,  inspecting, 
inventorying,  cleaning,  conserving  and 
exhibiting  the  collection. 

Paragraph  (j)  requires  inclusion  of 
instructions  and  any  terms  and 
conditions  for  making  the  collection 
available  for  scientific  educational  imd 
religious  uses.  Hie  paragraph  has  been 
revised  to  remove  awkward  language 
that  was  contained  in  the  proposed  rule. 

Paragraph  (k)  requires  inclusion  of 
instructions  for  restricting  access  to 
information  relating  to  the  nature, 
location  and  character  of  the  prehistoric 
or  historic  resource  from  which  the 
material  remains  are  excavated  or 
recovered. 

One  commenter  suggested  adding  a 
requirement  that  the  Federal  Agency 
Official  be  notified  whenever  a 
collection  under  the  agency's 
jurisdiction  is  used  for  research  since 
the  results  of  the  research  could  benefit 
the  agency.  Certainly,  Federal  agencies 
may  benefit  fivm  the  results  of  such 
studies,  and  should  receive  copies  of 
any  resulting  publications.  A  new 
paragraph  (1)  requires  that  copies  of 
such  publications  be  provided  to  the 
Federal  Agency  Official  and  other 
pertinent  parties.  If  a  Federal  agency  or 
other  pertinent  party  would  like  to  be 
notified  each  time  that  a  collection 
under  its  jurisdiction  is  used,  this  should 
be  stipulated  in  the  contract, 
memorandum  or  agreement  for 
curatorial  services.  We  believe  that  such 
notification  should  be  discretionary  and, 
therefore,  have  not  included  it  as  a 
requirement  in  this  final  rulemaking. 

One  commenter  suggested  revising 
S  79.7(b)(4)  in  the  proposed  rule  to 
require  that  inspections  and  inventories 
be  conducted  at  least  every  three  years. 
This  suggestion  has  not  been 
incorporated  because  the  fi«quency  will 
vary  according  to  the  nature  and  content 
of  the  collection.  Section  79.11  of  the 
final  rule  sets  forth  requirements  and 
guidance  for  determining  the  frequency 


that  is  appropriate  for  a  particular 
collection. 

Whatever  frequency  is  determined  to 
be  appropriate  is  to  appear  in  the 
contract,  memorandum  or  agreement  for 
curatorial  services  for  that  collection. 
This  is  reflected  in  §  79.8(m)  in  the  final 
rulemaking. 

One  commenter  was  concerned  that  a 
repository  might  respond  directly  to  a 
request  for  transfer  or  repatriation  of  a 
collection  without  the  approval  of  the 
Federal  Agency  Official.  In  response,  a 
new  paragraph  (n)  requires  the 
Repository  Official  to  redirect  any  such 
request  to  the  Federal  agency  and,  when 
the  Federal  agency  is  administering  the 
collection  on  behalf  of  a  non-Federal 
owner,  to  the  owner.  Paragraph  (o) 
prohibits  the  Repository  Official  fi-om 
transferring,  repatriating  or  discarding  a 
collection  without  the  written 
permission  of  the  Federal  agency  and, 
when  the  collection  is  not  federally- 
owned,  the  owner. 

Paragraph  (p)  requires  a  statement 
that  the  Repository  Official  shall  not  sell 
the  collection,  while  paragraph  (q) 
requires  a  statement  that  the  repository 
shall  provide  curatorial  services  in 
accordance  with  the  regulations  in  this 
part. 

One  commenter  suggested  that  the 
collection  being  received  by  a  repository 
under  a  contract,  memorandum  or 
agreement  should  enhance  or  be  in  line 
with  the  museum's  mission  statement. 
We  agree  with  the  basic  concept  upon 
which  this  suggestion  is  based.  That  is,  a 
repository  that  has  expertise  in 
maintaining  certain  kinds  of  collections 
would  be  more  likely  to  provide 
adequate,  long-term  care  for  similar 
collections  than  woidd  a  repository  that 
lacks  such  expertise.  This  concept  is 
reflected  in  §  79.6(b)  of  the  final  rule, 
which  presents  guidelines  for  selecting  a 
repository. 

Section  79.8   Disposition  of  Collections 
(Divided  Into  Two  Sections,  as  Follows: 
Renumbered  §  79.5,  Retitled 
"Management  and  Preservation  of 
Collections":  and  Renumbered  §  79.6, 
Retitled  "Methods  To  Secure  Curatorial 
Services"] 

This  section  received  more  comments 
than  any  other  section.  In  response,  it 
has  been  substantially  revised  and 
divided  into  two  sections.  Renumbered 
S  79.5  establishes  Federal  agency 
responsibilities  for  the  long-term 
management  and  preservation  of 
collections  that  are  subject  to  this  part. 
Renumbered  S  79.6  identifies  a  variety 
of  methods  that  can  be  used  by  Federal 
agencies  to  secure  curatorial  services. 

Renumbered  §  79.5.  Section  79.5(a)  in 
the  final  rulemaking  sets  forth 


procedures  by  which  Federal  agencies 
ensure  that  preexisting  collections  are 
being  properly  managed  and  preserved. 
Federal  agencies  are  to  review  and 
evaluate  the  curatorial  services  that  are 
being  provided  by  repositories  to 
preexisting  collections.  When  an  agency 
determines  that  the  services  are 
inadequate,  the  agency  may  either  work 
cooperatively  with  the  repository  and 
other  appropriate  parties  to  eliminate 
the  inadequacies  within  a  reasonable 
time  fi'ame  and  schedule,  or  move  the 
collections  to  another  repository  that 
does  have  the  capability  to  provide 
adequate  long-term  cwatorial  services. 
Prior  to  moving  collections.  Federal 
agencies  should  determine  if  it  may  be 
more  cost  effective  to  provide  funds  or 
services  to  the  repository  to  assist  in 
eliminating  the  inadequacies. 

The  time  frame  and  schedule  to 
eliminate  inadequacies  will  vary 
according  to  the  specific  actions  to  be 
taken  and  the  level  of  funds  or  services 
to  be  provided  by  the  various  parties. 
Ten  or  more  years  may  be  appropriate 
in  some  cases  while  one  or  two  years 
may  be  appropriate  in  other  cases. 
Deficient  repositories  that  are  unwilling 
or  unable  to  take  steps  to  eliminate 
inadequacies  must  realize  that  such  a 
decision  on  their  part  may  negatively 
affect  their  facility's  present  and  future 
standing  to  house  collections  subject  to 
these  regulations. 

Section  79.5(b)  of  the  final  rulemaking 
sets  forth  procedures  by  which  Federal 
agencies  are  to  deposit  collections  in  a 
repository.  Much  of  the  substance  has 
been  taken  from  S  79.8(a)  in  the 
proposed  rule.  However,  S  79.8(a)(1)  in 
the  proposed  rule  has  been  deleted  to 
remove  the  implication  that  a  Federal 
agency  is  to  select  a  repository  in 
consultation  with  other  parties  such  as 
the  State  Historic  Preservation  Officer. 
Although  a  Federal  agency  may  consult 
with  experts  such  as  those  listed  in 
§  79.6(c)  of  this  final  rule  for  technical 
assistance,  the  Federal  Agency  Official 
is  the  decisionmaker  in  regard  to 
selecting  a  repository. 

Section  79.5(c)  of  the  final  rulemaking 
identifies  certain  administrative  records 
that  Federal  agencies  are  to  maintain  on 
the  disposition  of  each  collection.  It 
contains  what  was  listed  in  S  79.8(f]  in 
the  proposed  rule.  These  records  are  not 
to  be  confused  with  associated  recoi^ls, 
as  defined  in  S  79.4  of  this  part,  which 
are  maintained  by  the  repository  as  a 
component  of  the  collection. 

Several  commenters  questioned  the 
need  for  Federal  agencies  to  maintain 
administrative  records  on  the 
disposition  of  their  collections.  We 
disagree.  The  GAO  reported  (GAO/ 


RCED-88-3,  Dec  1967)  that  the  Federal 
agencies  it  had  studied  lack  records  and 
systems  for  maintaining  accountability 
over  their  collections.  Unfortunately, 
this  is  the  case  with  many  Federal 
agencies.  It  is  alt  too  common  for  an 
agency  not  to  know  the  location  or 
contents  of  its  collections,  let  alone 
know  what  collections  it  owns.  The 
requirement  to  maintain  administrative 
records  has  been  retained  in  the  final 
rulemaking, 

A  number  of  commenters 
recommended  that  pertinent  non- 
Federal  parties  receive  copies  of  certain 
associated  records.  For  example,  each 
State  has  officials  who  are  responsible 
for  developing  and  implementing  the 
State's  historic  preservation  plan,  and 
for  maintaining  the  State's  site  files. 
Many  Indian  tribes  also  have  officials 
who  carry  out  comparable  activities  for 
the  tribe.  Commenters  said  that  these 
officials  need  to  be  provided  with 
information  about  prehistoric  and 
-  historic  resources  diat  are  within  their 
respective  States  and  reservations, 
including  information  on  the  disposition 
of  collections  that  are  excavated  or 
removed  from  those  resources. 

We  agree  that  pertinent  State  and 
Tribal  Officials  and  other  appropriate 
parties  should  be  provided  with  certain 
information  and  documentation. 
However,  because  this  matter  was  not 
addressed  in  the  proposed  rule  that  was 
published  on  August  28, 1987  (52  FR 
32740),  it  cannot  b^  addressed  in  this 
final  rulemaking.  Ptoposed  amendments 
to  this  part  that  would  call  for  the 
distribution  of  records  to  other  parties 
appear  in  90-21349  published  elsewhere 
m  this  issue  of  the  Federal  Register. 

A  number  of  commenters  suggested 
that  the  rule  provide  a  process  for  the 
repatriation  of  human  remains  and 
funerary  objects  to  the  pertinent  Indian 
tribes  for  reUgiously  prescribed 
treatment.  One  of  those  commenters  felt 
that  any  repatriation  rule  must  be 
developed  in  consultation  with  Indian 
tribes  and  traditional  religious  leaders. 

Since  the  inception  of  the  discipline  in 
the  nineteenth  century,  archeologists 
have  excavated,  studied  and  preserved 
human  remains  and  objects  found  in 
unmarked  graves  at  prehistoric  and 
historic  sites.  The  study  of  such 
materials  can  yield  important 
information  on  a  wide  variety  of  topics, 
including  human  evolution  and 
migrations;  the  social  customs  and 
values  of  past  societies;  dietary 
practices,  social  organization, 
subsistence  strategies  and  health  of  past 
societies;  and  the  epidemiology  of 
diseases.  Today,  however,  many  Indian 
groups  object  to  the  excavation,  study 


and  retention  of  such  materials  in 
museums  for  future  study. 

Many  different  and  often  conflicting 
points  of  view  have  been  expressed  by 
Indian  tribes,  the  scientific  community, 
and  State  and  Federal  agencies  on  the 
repatriation  of  human  remains,  funerary 
objects  and  other  material  remains 
found  in  archeological  sites  and 
collections  that  may  be  of  religious  or 
sacred  importance.  The  extreme 
positions  in  this  debate  are:  (1)  Human 
remains  and  funerary  objects  are  sacred 
and  should  be  reburied;  they  are  not 
scientific  specimens  or  property  that  can 
be  owned  by  any  person,  museum  or 
government  agency;  and  (2)  human 
remains  and  objects  excavated  or 
removed  from  unmarked  graves  at 
prehistoric  and  historic  sites  are 
scientific  specimens  that  should  be 
studied  and  preserved  in  a  museum  so 
that  they  will  be  available  in  the  future 
for  additional  research  when  new 
analytical  techniques  are  developed. 
There  are  many  positions  between  these 
extremes. 

During  the  past  decade,  the  number  of 
requests  made  by  Indian  tribes  to 
museums  and  Federal  and  State 
Governments  for  repatriation  and 
reburial  of  human  remains  and  funerary 
objects  has  increased.  A  few  Indian 
organizations  have  issued  resolutions 
and  statements  urging  the  repatriation 
and  reburial  of  all  materials  in  the 
nation's  museums  that  the  organizations 
consider  to  be  of  religious  or  sacred 
importance.  Several  national 
archeological  and  museum  organizations 
have  adopted  policies  for  their 
memberships  to  follow  when  excavating 
or  storing  human  remains  and  objects 
that  may  be  of  religious  or  sacred 
importance.  Many  State  Governments 
have  enacted  legislation  to  address  the 
excavation  and  reburial  of  human 
remains  located  on  State  lands.  A 
number  of  Federal  agencies  have 
adopted  agency-specific  policies  and 
procedures  to  respond  to  requests  for 
repatriation  of  human  remains  and 
funerary  objects  excavated  or  removed 
from  public  lands.  In  addition,  during 
sessions  of  the  100th  and  101st  U.S. 
Congress,  a  number  of  bills  have  been 
introduced  that  would  address  the  issue 
at  a  national  level. 

The  issue  is  a  complex  one  that 
requires  sensitivity,  patience  and 
compromise  by  all  parties  involved. 
Experience  has  shown  that  all  parties 
can  benefit  when  requests  for 
repatriation  and  reburial  are  handled  on 
a  case  by  case  basis,  using  existing 
authorities,  regulations,  policies  and 
procedures  (e.g.,  by  placing  terms  and 
conditions  in  an  ARPA  permit). 


In  any  event,  a  procedure  that  would 
call  for  the  release  of  human  skeletal 
remains,  funerary  objects  and  other 
religious  remains  cannot  be  included  in 
the  final  rulemaking  bo::ause  this  matter 
was  not  addressed  in  the  proposed  rule 
that  was  published  on  August  28. 1987 
(52  FR  32740).  A  procedure  for  releasing 
particular  human  skeletal  remains  and 
objects  excavated  or  removed  from 
public  lands  into  the  custody  of  the 
pertinent  Indian  tribe  or  other  Native 
American  group  is  being  drafted  by  the 
Departments  of  the  Interior,  Agriculture, 
Defense,  and  the  Tennessee  Valley 
Authority  as  part  of  an  amendment  to 
ARPA's  imiform  regulations.  In  addition, 
the  Department  of  die  Interior  is  revising 
its  "Guidelines  for  the  Disposition  of 
Archeological  and  Historical  Human 
Remains,"  issued  on  July  23, 1982.  Both 
documents  would  be  subject  to  public 
review  and  comment 

Many  commenters  said  that  $  79.8(e) 
of  the  proposed  rule,  which  prohibits  the 
Federal  Agency  Official  from  discarding 
a  collection,  is  too  restrictive. 
Commenters  felt  that  the  rule  should 
provide  a  mechanism  to  discard 
material  remains  that  were 
indiscriminately  collected  or  have  no 
scientific  value,  others  said  that  material 
remains  that  consist  of  bulky,  highly 
redundant,  non-diagnostic  items  (e.g,^ 
unmodified  shell  bricks  and  fire- 
cracked  rock)  are  valuable  and  should 
be  collected,  analyzed  and  reported 
upon.  However,  because  of  the  sheer 
volume  of  these  types  of  remains  and 
their  limited  potential  for  future 
research,  the  commenters  said  that  after 
analysis  and  reporting  is  complete,  only 
a  sample  should  be  retained  for  future 
research. 

We  agree  that  Federal  agencies 
should  be  able  to  discard,  under  certain 
circumstances,  particular  material 
remains.  However,  because  procedures 
that  would  provide  for  the  discard  of 
material  remains  were  not  included  in 
the  proposed  rule  that  was  published  on 
August  28, 1987  (52  FR  32740),  such 
procedures  cannot  be  included  in  the 
final  rulemaking.  Proposed  amendments 
to  this  part  that  would  establish 
procedures  for  discarding  material 
remains  appear  in  90-21349  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Renumbered  §  79.8.  Section  79.8(d)  of 
the  proposed  rule,  which  lists  methods 
that  can  be  used  by  Federal  agencies  to 
secure  curatorial  SMvices.  has  been 
revised  and  appears  as  paragraph  (a)  of 
renumbered  f  79,6,  Two  methods  that 
appeared  in  the  proposed  rule  have  been 
deleted  and  one  method  has  been 
clarified. 
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Several  commenters  questioned  the 
authority  of  a  Federal  agency  to  transfer 
title  (whether  by  donation  or  exchange) 
to  a  federally-owned  collection  to  a  non- 
Federal  party.  After  examining 
applicable  statutes  and  accompanying 
regulations  and  legislative  histories,  it  is 
clear  that  Federal  agencies  do  not  have 
such  authority.  Aa  a  result,  the  method 
of  transferring  a  collection  by  donation 
from  a  Federal  agency  to  a  non-Federal 
party  has  been  deleted.  For  the  same 
reason,  the  method  of  exchanging 
collections  has  been  deleted. 

The  applicable  authorities  include  the 
Antiquities  Act  and  43  CFR  part  3. 
which  state  that  collections  that  are 
recovered  under  that  Act  are  to  be 
deposited  in  a  public  museum  and,  when 
the  museum  ceases  to  exist,  in  the 
proper  national  depository.  ARPA  and 
its  implementing  rules  also  state  that 
coUectinns  that  are  excavated  or 
removed  from  public  lands  pursuant  to 
that  Act  are  to  remain  the  property  of 
the  U.S.  Government.  Furthermore, 
because  collections  increase  in  value 
(e.g.,  scientific  interpretive  or 
commercial)  over  time,  they  would  not 
be  categorized  as  surplus  Federal 
personal  property  that  could  be 
transferred  by  donation  to  a  non-Federal 
party  under  the  Federal  Property  and 
Administrative  Services  Act  (40  U.S.C. 
484)  and  41  CFR  part  101. 

The  legislative  history  accompanying 
ARPA  provides  further  clarification  in 
regard  to  the  intent  of  the  term 
"exchange"  as  used  in  section  5  of  the 
Act.  Specifically,  on  page  10  of  Senate 
Report  No.  96-179,  tiie  U.S.  Senate's 
Committee  on  Energy  and  Natural 
Resources  says  that  "*  *  *  those 
establishments  or  agencies  that 
maintain  exhibition  artifacts  should  be 
able,  as  they  have  in  the  past,  to 
exchange  their  cultural  resources  with 
other  establishments  or  agencies  for  the 
scientific  and  educational  benefit  of  the 
public."  On  page  9  of  House  Report  No. 
96-311,  the  U.S.  House  of 
Representatives'  Committee  on  Interior 
and  Insular  Afiairs  says  that  "*  *  *  all 
archaeological  resources  removed  from 
public  lands  and  copies  of  the 
associated  records  and  data  will  remain 
the  property  of  the  United  States  and  be 
preserved  in  a  suitable  location,  such  as 
a  museum  or  university  *  *  *"  and  that 
the  "*  *  *  subsequent  storage  or  display 
of  these  artifacts  should  not,  however, 
be  narrowly  construed  and  may  include 
private  as  well  as  public  museums  or 
institutions  which  have  adequate 
resources  to  protect  the  artifacts  and  to 
provide  a  public,  educational,  or 
interpretive  service."  Clearly,  the  intent 
is  for  the  Federal  Government  to 


maintain  tide  to  collections  recovered 
from  public  lands,  and  that  those 
collections  are  to  be  stored  or  loaned  to 
institutions  that  will  exhibit  and 
interpret  them  for  the  public. 

One  commenter  expressed  confusion  ~ 
over  the  meaning  of  S  79.8(d)(2)  of  the 
proposed  rule,  which  says  that  Federal 
agencies  could  include  curatoriial 
requirements  in  an  initial  permit  or 
contract  for  archeological  services.  This 
was  meant  to  apply  to  archeological 
activities  permitted  under  ARPA,  the 
Antiquities  Act  or  other  authority, 
where  the  Federal  land  manager  could 
require  the  archeological  permittee  to 
provide  for  curatorial  services  as  a 
condition  to  the  issuance  of  the 
archeological  permit.  This  has  been 
clarified  in  renumbered  {  79.6(a)(6). 

Section  79.8(b)  in  the  proposed  rule, 
which  provides  guidelines  to  assist 
Federal  agencies  in  selecting  a 
repository,  appears  as  renumbered 
paragraph  79.6(b)  in  the  final  rule.  While 
the  paragraph  has  been  shortened  by 
removing  redundant  language,  the 
substance  remains  the  same. 

Several  commenters  felt  that,  by 
following  the  guidelines  in  this 
paragraph,  costs  for  civatorial  services 
would  be  higher.  For  example,  one 
conunenter  said  that  Federal  agencies 
would  have  to  move  preexisting 
collections  such  as  those  in  repositories 
that  are  located  far  from  the  site  or 
project  area.  Another  commenter  said 
that  licensees  and  permittees  such  as  an 
electric  utility  are  required  to  seek 
lowest  cost  bids,  and  was  not  convinced 
that  the  guidelines  would  reduce 
curatorial  costs. 

We  disagree.  The  guidelines  in 
S  7g.6(b)  are  suggestions,  not 
requirements.  Federal  agencies  are  not 
under  any  obligation  to  move 
preexisting  collections  if  the  repositories 
that  are  caring  for  those  collections  have 
the  capability  to  provide  adequate  long- 
term  curatorial  services,  as  set  forth  in 
this  regulation.  When  contracting  for 
curatorial  services.  Federal  agencies 
consider  the  cost  proposal  as  well  as  the 
technical  proposal.  To  receive  a 
contract,  the  repository's  technical 
proposal  must  respond  to  the  scope  of 
work  and  the  cost  proposal  must  be 
within  the  limits  set  in  the  request  for 
proposal.  The  guidelines  contained  in 
this  rulemaking  are  based  on  the 
assumption  that  a  repository  that  has 
been  maintaining  collections  from  a 
particular  site,  project  location, 
geographic  region  or  cultural  area 
generally  is  more  likely  to  be  able  to 
provide  curatorial  services  for  an 
additional  collection  from  the  same  site, 
location,  region  or  area  at  a  lower  cost 


than  a  repository  that  does  not  have 
such  expertise. 

Section  79.8(c]  in  the  proposed  rule, 
which  identifies  sources  for  technical 
assistance,  appears  as  renumbered 
§  79.6(c)  in  the  final  rule.  In  response  to 
several  comments,  it  has  been  expanded 
to  include  Tribal  Historic  Preservation 
Officers,  staff  at  Indian  tribal  museums, 
Indian  tribal  elders  and  religious 
leaders.  When  a  collection  contains 
remains  of  tribal  religious  or  sacred 
importance,  consultations  with  such 
persons  would  be  particularly  important 
to  ensure  that  appropriate  terms  and 
conditions  are  included  in  the  contract, 
memorandum  or  agreement  for 
curatorial  services.  For  example,  it  may 
be  appropriate  for  tribal  elders  and 
religious  leaders  to  conduct  certain 
ceremonies  prior  to  the  placement  of  the 
collection  in  the  repository  or  to  perform 
periodic  ceremonies  in  the  repository. 

Section  79.9    Periodic  Inspections 
(Renumbered  Section  79.11;  Retitled 
"Conduct  of  Inspections  and 
Inventories") 

One  commenter  suggested  that  the 
process  of  conducting  periodic 
inspections  and  inventories  would 
generate  a  lot  of  unnecessary  work  and 
documentation  that  would  not  be  cost- 
effective.  Another  commenter  felt  that 
inspections  are  redundant  and 
unnecessarily  burdensome.  We 
disagree.  By  law,  Federal  agencies  are 
accountable  for  property  that  is  owned 
by  the  U.S.  Government.  Periodic 
inspections  and  inventories  of  Federal 
personal  property,  which  includes 
collections  subject  to  this  part,  must  be 
conducted  and  documented  to  comply 
with  Federal  statutes  and  regulations 
governing  the  management  of  Federal 
property.  Such  activities  also  are 
standard  practice  within  the  museum 
profession.  This  requirement  has  been 
clarified  in  §  79.11(a)  of  the  final  rule. 

Section  79.11(b)  of  the  final  rule  states 
that  the  Federal  Agency  Official  is 
responsible  for  ensuring  that  the 
Repository  Official  performs  certain 
inspections  and  inventory  activities  on 
behalf  of  the  Federal  agency.  This 
revision  has  been  made  to  clarify  that 
the  Federal  agency,  not  the  repository,  is 
responsible  for  complying  widi  Federal 
statutes  and  regulations  on  the 
management  of  Federal  property.  The 
activities  listed  in  this  paragraph 
appeared  in  S  79.9(a)  hi  the  proposed 
ra^e.  References  to  collections  from 
Indian  lands  and  to  the  participation  of 
Indian  tribal  representatives  in 
inspections  and  inventories  have  been 
added,  where  appropriate. 


One  commenter  felt  that  many 
repositories  would  cancel  curatorial 
agreements  with  Federal  agencies  if 
they  are  required  to  inventory 
collections  on  an  annual  basis  at  no  cost 
to  the  Federal  agency.  Another 
commenter  stated  that  Federal  agencies 
should  pay  costs  associated  with 
inspections  and  inventories.  A  third 
commenter  asked  who  would  pay  for  the 
inspections. 

The  rulemaking  does  not  require  that 
collections  be  inventoried  annually.  It 
requires  that  collections  be  inventoried 
periodically,  with  the  fiequency  to  be 
mutually  agreed  upon,  in  writing,  by  the 
Federal  Agency  Official  and  the 
Repository  Official.  In  addition,' the  rule 
does  not  require  that  repositories 
conduct  inventories  and  inspections  at 
no  cost  to  the  U.S.  Government.  Section 
79.7(a)(5)  of  the  final  rule  states  tiiat 
costs  associated  with  inventories  and 
inspections  may  be  funded  by  Federal 
agencies. 

Section  79.11(c),  which  appeared  as 
S  79.9(b)  in  the  proposed  rule,  specifies 
that  certain  inspections  are  to  be 
conducted  by  Federal  agency  staff.  One 
commenter  suggested  that  these 
inspections  be  delegated  to  other  parties 
because  a  Federal  agency  may  not  have 
the  expertise  or  resources  to  perform  the 
inspection.  These  particular  inspections 
cannot  be  delegated  to  non-Federal 
parties.  However,  recognizing  that  the 
level  of  curatorial  expertise  varies 
greatly  among  the  different  Federal 
agencies,  Federal  agencies  that  lack 
sufficient  staff  expertise  should  consult 
with  persons  such  as  those  listed  in 
§  79.6(c)  who  do  have  expertise  in 
curatorial  matters.  Alternatively, 
agencies  should  enter  into  an 
interagency  agreement  with  another 
Federal  agency,  as  provided  in 
§  79.11(e),  tiiat  does  have  the  necessary 
staff  expertise. 

Several  commenters  suggested  that 
the  rule  establish  time  frames  for  the 
conduct  of  inspections  and  inventories. 
One  commenter  suggested  that  the 
repository  inspect  the  physical  plant  at 
least  annually  and  that  the  Federal 
agency  inspect  the  repository  at  least 
every  three  years.  Another  commenter 
suggested  that  a  maximum  time  period 
such  as  three  years  be  specified  for  all 
inspections.  One  commenter  was 
concerned  that  if  a  term  of  years  is  not 
stated  in  the  rvle,  there  is  opportunity 
for  Federal  agencies,  through  neglect,  to 
permanently  relinquish  their  curatorial 
responsibilities.  Another  commenter  felt 
that  the  frequency  and  methods  for 
conducting  inspections  and  inventories 
should  not  be  based  on  the  nature  and 
content  of  the  collection,  but  did  not 


suggest  alternative  criteria  for 
determining  the  frequency  and  methods. 
None  of  those  suggestions  have  been 
adopted  because  the  frequency  of 
inspections  should  be  determined  on  a 
case  by  case  basis.  Factors  that  would 
affect  the  frequency  of  inspections 
would  include  the  nature  and  content  of 
the  collection,  any  terms  and  conditions 
developed  in  regard  to  collections  from 
Indian  lands  and  to  collections  from 
public  lands  that  contain  religious 
remains,  the  security  and  environmental 
control  features  of  the  respository,  and 
the  repository's  standard  inspection  and 
inventory  practices.  By  requiring  the 
Federal  Agency  Official  and  the 
Repository  Official  to  agree,  in  writing, 
on  the  frequency  and  methods,  the 
regulation  removes  any  opportunity  for 
a  Federal  agency,  through  neglect  to 
relinquish  its  curatorial  responsibilities. 
Two  commenters  provided  technical 
advice  on  the  conduct  of  inspections 
and  inventories.  One  noted  that  fragile 
or  nonlithic  materials  should  be  closely 
monitored  because  they  are  susceptible 
to  deterioration  and  damage.  The  other 
noted  that  more  frequent  handling  of 
fragile  materials  during  inspections  and 
inventories  would  accelerate  the 
breakdown  of  the  materials.  The 
commenter  recommended  that  material 
remains  be  viewed  but  handled  as  little 
as  possible  during  such  inspections. 
These  comments  have  been 
incorporated  into  new  %\  79.11  (d)(3) 
and  (d)(4). 

One  commenter  recommended  that 
Federal  agencies  pass  management 
checks  and  responsibilities  to  one 
Federal  agency  with  curatorial 
experience,  such  as  the  National  Park 
Service.  Another  commenter  asked  an 
Office  of  Curatorial  Inspection  would  be 
established  to  oversee  inspections. 
These  suggestions  have  not  been 
adopted  because  Federal  historic 
preservation  statutes  and  regulations 
clearly  indicate  that  Federal  agencies 
have  die  responsibility  to  manage  and 
preserve  historic  properties,  including 
collections,  under  their  control  or 
jurisdiction.  However,  when  two  or 
more  Federal  agencies  deposit 
collections  in  the  same  repository,  the 
Federal  Agency  Officials  should  enter 
into  interagency  agreements  for  the 
purpose  of  coordinating  inspections  and 
inventories.  Such  cooperation  should 
reduce  the  nimiber  of  inspections  that 
are  conducted  by  both  Federal  agency 
and  repository  staff.  It  also  should 
ensure  consistency  in  the  conduct  of 
inspections  and  inventories.  Section 
79.11(e)  of  the  final  rule,  which  was 
S  79.9(d)  of  the  proposed  rule, 
recommends  that  Federal  agencies  enter 


into  interagency  agreements  for  such 
purposes. 

Two  commenters  agreed  that  it  was 
desirable  to  encourage  Federal  agencies 
to  cooperate  with  each  other  in 
conducting  inspections.  However,  one 
commenter  stated  that  it  may  be  difficult 
to  accomplish  because  agencies  may  not 
know  that  a  repository  contains 
collections  that  are  owned  by  other 
Federal  agencies.  In  addition,  the  same 
commenter  stated  that  agencies  that 
have  existing  agreements  with 
repositories  may  be  reluctant  to  change 
either  the  inspection  period  or  inventory 
standards. 

Section  79.11(e)  sets  forth  a 
reconunendation,  not  a  requirement,  to 
coordinate  inspections  and  inventories. 
To  the  extent  possible,  coordinating 
inspections  and  inventories  would  be 
economically  advantageous  to  Federal 
agencies  and  repositories  alike  because 
it  would  reduce  staff  time  and  travel 
associated  with  such  activities.  We 
would  encourage  Federal  agencies  to 
ask  repositories  if  other  federally-owned 
or  administered  collections  are  in  their 
care,  and  to  modify  existing  agreements, 
as  appropriate,  with  those  repositories 
to  coordinate  inspections  and 
inventories. 

Another  commenter  recommended 
including  reference  to  Indian  tribes  and 
individuals  as  being  qualified  to  conduct 
the  inspections  required  of  Federal 
agencies  pursuant  to  §  79.11(e).  The 
inspections  referenced  in  this  paragraph 
are  to  determine  whether  the  repository 
substantially  complies  with  the 
minimum  standards  set  forth  in  this  part 
and  to  evaluate  the  performance  of  the 
repository  in  providing  curatorial 
services  under  any  contract 
memorandum,  agreement  or  other 
appropriate  written  instrument.  As 
previously  mentioned,  those  inspections 
cannot  be  delegated  to  non-Federal 
parties,  altiiough  non-Federal  parties  are 
not  excluded  from  participating.  The 
commenter's  concern  that  Indian  tribes 
and  individuals  be  able  to  participate  in 
inspections  is  acknowledged  in 
§§  79.11(b)(10)(ii)  and  (b)(10)(iii). 

Section  79.10    Funding  (Renumbered 
Section  79.7;  Retitled  "Methods  To  Fund 
Curatorial  Services  "J 

Many  commenters  identified 
insufficient  funding  by  Federal  agencies 
as  the  major  obstacle  toward  providing 
adequate,  long-term  care  of  collections. 
Most  commenters  recommended  that 
explicit  language  be  added  to  this 
section  of  the  rule  stating  that  Federal 
agencies  have  an  affirmative 
responsibility  to  provide  sufficient  funds 
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to  cover  curatorial  costs  for  their 
collections. 

We  agree  that  Federal  agencies 
general^  have  provided  insnfficient 
monies  to  carry  out  ewatoriai  actitittes, 
whether  they  ase  Federal  or  non-Federal 
repositories.  Clearly,  Federal  agencies 
may  fund  a  variety  of  coratoriat 
activities  using  monies  appropriated 
annually  by  ^  U.S.  Ccm^ess,  sat^ct 
to  any  specific  statutory  authorities  w 
limftations  appIicaMe  to  a  pwticular 
agency.  Sections  79.7(aXl)  through  (aH6) 
contain  a  non-indasive  Kst  of  cwatoitel 
activities  that  may  be  funded,  as 
appropriate,  by  Federal  agencies. 

Three  activities  that  were  not 
contained  in  the  proposed  role  have 
been  added:  (1)  Activities  aasoctatod 
with  the  conduct  of  iiMpectionfl  and 
inventories  required  under  the 
rulemaking:  (2)  activities  that  would 
assist  repositories  in  eliminating 
deOdencies;  and  (3)  activities 
associated  with  the  removal  of 
collections  from  repositories  that  can  no 
longer  provide  adequate  long-tenn 
cinatoEtal  services.  Provrdiag  funds  or 
services  to  assist  deficient  non-Federal 
repositories  oftentimes  may  be  noie 
economical  than  moving  a  collection, 
particularly  when  the  repositories  have 
been  storing  preexisting  collections  for 
long  periods  of  time  at  no  cost  to  the 
U.Sk  Government 

Section  79.7(b)  of  the  final  rule  states 
that  Federal  agencies  may  charge 
licensees  and  permiQees  reasonable 
costs  for  curatorial  activities  as  a 
condition  to  the  issuance  of  a  Federal 
license  or  permit.  One  commenter 
suggested  that  licensees  and  permittees 
be  required  to  provide  for  curation  in 
lieu  of  paying  for  reasonable  ctiratorial 
costs.  This  suggestion  has  not  been 
adopted  because  it  would  not  have  been 
in  keeping  with  statutory  language  or 
Congressional  intent.* 

Anoniei  connnenter  suggested  diet 
contractors  be  required  to  pay 
reasonaUe  costs  for  curatorial  activities 
as  a  comfitioB  to  die  issuance  of  die 
contract.  When  the  U.S.  Government 
contracts  for  archeological 
investigations  in  connection  with  a 


*  Sedioa  uaW  el  NHPA  aattetfaet  FMtRai 
■geoci—  to  rhini  wmaiMi  c— tet»  Pt^inl 
Uc«iiaeea  and  pennittae*  M  «  coixfitioo  lo  tha 
iMuance  of  a  licenie  or  permit,  hr  addttnit,  aection 
208(2)  of  the  National  Hiatoric  Preaervation  Act 
Amendmenta  (M  VAC  470)  authottiea  Federal 
ageiMdaa  to  daiga  iMHMbb  CMl»  fcr 

to  Fedaai  lieaaaaM  and  paiBittaaa  aa  a  eondUiaB 
to  the  iaauaoct  of  aach  Doenae  or  pennit 
Reaaonabh  coati  aia  duaulbuj  a»  piaa  3S  and  <6 
of  Houae  RapartNtai  SS-t 


inlereal  in  or  benefit  faea  th» 

affect*  hiatonc  properties. 


Federal  action,  the  contract  should 
provide  for  curation  of  the  resulting 
collection  when  alternative 
arrangements  are  not  available  [e.g.,  a 
Federal  agency  may  have  a  preexisting 
agreement  witfi  a  ^ecific  repository  in 
which  the  parties  agree  that  the 
repository  wiD  privide  ciu-atorial 
services  for  collections  generated  in  the 
future).  In  any  event,  die  suggestion  is 
beyond  on  scope  of  this  rulemaking. 

Repositories  also  have  a 
responsibility  to  ensure  that  they  have 
sufficient  financial  resources  to  cany 
out  agreements  diat  they  enter  into  with 
Federal  agencies  to  provide  curatorial 
services.  This  is  especially  important 
when  the  agree  to  provide  such  services 
at  no  cost  to  the  U.S.  Government 
Section  79.7(c)  clarifies  that  when  a 
Federal  agency  deposits  a  collection  in  a 
repository  that  agrees  to  provide 
curatorial  servitss  at  no  cost  to  the  U.S. 
Government  the  Federal  agency  should 
ensure  that  die  repository  has  sufficient 
financial  resources  to  support  its 
operations  and  any  needed 
improvements. 

Several  commenters  indicated  that  a 
single,  Imnp  sum  payment  to  a 
repository  for  curatorial  services  in 
perpetuity  often  only  covers  initial 
processing,  cataloging  and  accessioning. 
In  response,  some  repositories  have 
raised  their  fees  while  others  have 
refused  to  take  new  collections  without 
a  contract  or  other  written  agreement 
for  annual  payments.  Regardless  of 
whether  a  single,  Imnp  siun  payment  or 
annual  payments  are  made,  Federal 
agencies  must  ensure  that  sufficient 
fimds  are  provided  to  repositories  to  pay 
for  long-term  curatorial  services. 

In  response  to  die  concerns  voiced  by 
commenters.  a  new  S  79.7(d)  has  been 
added  to  the  final  rule  which  states  that 
funds  for  curatorial  services  should 
include  costs  for  initially  processing, 
cataloging,  accessioning,  storing, 
inspecting,  inventorying,  maintaming, 
and  conserving  collections.  Sections  79.7 
(d)(1)  and  (d)(2).  which  appeared  at 
S  S  79.10  (f)  and  (g)  in  the  proposed  rule, 
identify  those  costs  that  should  be 
included  in  project  planning  and 
mitigation  budgets.  A  new  1 79J{dJ(3) 
identifies  those  costs  that  should  be 
included  in  annual  operating  budgets. 

Section  79.7(e).  which  was  8  79.10(h) 
in  the  proposed  rule,  states  how  the  one 
percent  fimilation  on  data  secoveiy 
contained  in  the  Archeotoipcal  and 
Historic  Preservation  Act  {16  U.&C  48B- 
469c)  may  be  waived.  One  commenter 
felt  diat  euratorial  costs  should  be 
included  within  one  percent  limitation. 
We  agree.  However.  secti<m  aiB(e)  of 
the  National  Historic  Reservation  Act 


Amendments  does  authorize  Federal 
agencies  to  waive  the  tiautation  in 
certain  instances.*  This  paragraph 
merely  restates  the  authority  available 
to  Federal  agencies  to  waive  the  one 
percent  limitation. 

One  commenter  recnewnfnded  that 
the  rule  be  revised  to  contain  a 
provision  establishing  a  central  iuad  to 
defray  curatorial  costs.  C^ieratin^  under 
the  misconception  that  most  repositories 
economically  profit  from  caring  Federal 
collections,  the  commenter  suggested 
that  monies  for  the  fund  could  be  raised 
by  charging  an  application  fee  ot  by 
requiring  a  r^iository  to  post  a 
performance  bond. 

We  agree  that  one  way  of  financing 
curatorial  costs  would  be  to  estabUah  a 
central  fund.  We  lioubt  howev».  that 
sufficient  monies  would  be  geierated  for 
such  a  fund  by  charging  an  applicatimi 
fee  or  by  requiring  that  a  bond  be 
posted.  Moreover,  throu^  enactment  oi 
the  various  Federal  historic  preservation 
statutes,  the  U.S.  Congress  clearly  has 
directed  Federal  agencies  to  include 
preservation  costs  in  project  budgets 
and  annual  operating  budgets,  and  to 
charge  reasonable  costs  to  licensees  and 
permittees.  Therefore,  the 
recommendation  has  not  been  adopted. 

Another  commenter  felt  that  the 
regulation  would  cause  a  sJ^mficaBt 
amount  of  additional  funds  to  be 
expended  on  staffing  and  on  the 
constructioB  of  fadtitiea.  Thia 
rulemaking  does  not  place  ai^  new 
requirements  on  Federal  agencies. 
Federal  agencies  cuzmUly  are 
responsible  for  ensuring  diet  coUectiens 
resulting  from  Federal  projects  and 
programs  are  preserved  for  fatare 
research  and  lor  the  develapment  ef 
public  interpretive  programs.  There  is 
not  question  that  providmg  for  adequate 
long-term  otfatorial  services  will  require 
the  expenditure  of  fimds.  This 
rulemaking  eatabliahes  standardst. 
procedures  and  guidelines  to  be 
followed  by  Federal  agencies  to  ensure 
that  collections  are  preserved  ra  an 
effective  and  effioent  manner.  Secti«m 
79.6  of  the  ralsnakiag  identifies  a 
variety  of  methods,  some  adrich  arc  lese 
costly  than  others,  that  are  available  to 
a  Federal  ageaey  to  secure  cacatacial 
servieasi.  hi  addition.  §i  79.6(1^  and 
79.11(e)  in  the  final  rule  provide 
suggestions  (e.g.,  consolidating 


t  No.  SS-MBT  alalaa  *ai  tha  tt& 
CongHaa  aapacta  data  meavaay  aaal^t*  aNcaad  Aa 
one  yeKeBl  limitatioa.  only  in  unaaaal  caaa» 
Bxamplaa  provided  on  paga  40  of  tte  report  indade 
caaea  wheiaiial»< 
materia 

coaU  ata  aolaaaMaMaata  «iiblh*i 
recovery. 


collections  or  coordinating  inspections) 
that  would  further  reduce  curatorial 
costs. 

Appendix  A— Example  of  a  Short-term 
Loan  Agreement  (Renumbered  App.  C; 
Ret  it  led  "Example  of  a  Short-term  Loan 
Agreement  for  a  Federally-owned 
Collection  J 

At  the  suggestion  of  one  commenter, 
the  appendices  have  been  reordered  to 
reflect  the  natural  order  of  events  [i.e..  a 
repository  would  sign  a  memorandum  of 
understanding  with  a  Federal  agency  to 
provide  curatorial  services  before  it 
would  loan  items  in  collection).  As  a 
result  the  short-term  loan  agreement 
appears  in  appendix  C  to  the  final 
rulemaking. 

The  short-term  loan  agreement 
remains  relatively  imchanged,  having 
received  few  comments. 

One  commenter  felt  that  the 
collection's  owner  should  approve  each 
request  for  short-term  loan,  publication 
and  exhibition.  This  suggestion  has  not 
been  incorporated  because  such 
involvement  woidd  create  unnecessary 
paperwork  for  the  Federal  Agency 
Official,  any  non-Federal  owner  and  the 
repository,  and  would  create  tmdue 
delays  for  the  intended  borrower. 
Section  79.B(j)  of  this  final  rulemaking 
requires  that  any  terms  and  conditions 
regarding  the  loan,  study,  exhibition  or 
other  use  of  a  collection  be  included  in 
any  contract  memorandiun  of 
agreement  for  curatorial  services.  The 
short-term  loan  agreement  has  been 
revised  to  indicate  that  those  terms  and 
conditions  should  be  attached  to  the 
loan  agreement. 

The  same  commenter  asked  for 
examples  of  appropriate  time  limits  fat 
short-term  loans  and  for  clarification  on 
who  would  collect  insurance.  Short-term 
loans  generally  should  not  exceed  one 
year  in  duration,  although  the  length  of 
loans  would  be  dependent  on  the 
purpose  of  the  loan.  The  certificate  of 
insurance  should  stipulate  the  recipient 
of  any  monies  collected  under  an 
insurance  policy.  Generally  speaking, 
the  owner  of  the  collection  would  be  the 
recipient  When  a  collection  is  damaged 
rather  than  lost  monies  collected  under 
any  insurance  policy  should  be  used  to 
conserve  the  damaged  collection,  as 
directed  by  the  Federal  Agency  Official. 
One  commenter  recommended  that  a 
new  appendix  be  added  that  presents  an 
example  of  a  deed  of  gift.  A  deed  of  gift 
would  be  used  when  a  Federal  or 
federally  authorized  archeological 
project  takes  |4ace  on  non-public  lands, 
and  the  non-Federal  owner  of  the 
materials  remains  donates  or  otherwise 
ti-ansfers  title  to  the  U.S.  Government.  In 
response  to  this  comment,  an  example  of 


a  deed  of  gift  has  been  added.  It  appears 
in  appendix  A  to  the  final  rulemaking. 

Appendix  B— Example  of  a 
Memorandum  of  Understanding  for 
Curatorial  Services  (Retitled  "Example 
of  a  Memorandum  of  Understanding  for 
Curatorial  Services  for  a  Federally- 
Owned  Collection  ") 

Few  comments  were  made  on  the 
example  of  a  memorandum  of 
understanding  for  curatorial  serivces.  As 
such,  the  memorandum  remains 
relatively  imchanged. 

One  commenter  felt  that  the 
memorandum  of  understanding 
appeared  to  be  far  too  extensive  and 
cumbersome.  We  disagree.  The 
memorandum  is  an  example  of  a  typical 
agreement  between  a  Federal  agency 
and  a  repository  for  curatorial  services. 

One  commenter  asked  if  a  Federal 
agency  and  a  repository  would  have  to 
enter  into  a  new  memorandum  each 
time  the  Federal  agency  wanted  to 
deposit  another  collection  in  the 
repository.  To  avoid  this,  the  commenter 
recommended  that  the  memorandum 
stipulate  volume  parameters  in  lieu  of 
the  site  numbers  of  particular  sites  so 
that  additional  collections  could  be 
deposited  in  the  future. 

This  suggestion  would  be  appropriate 
in  those  instances  when  a  Federal 
agency  wanted  to  enter  into  an  open 
ended  agreement  with  a  repository  for 
curatorial  services  for  an  as  yet 
undetermined  number  of  collections. 
The  example  memorandum  presented  in 
Appendix  B  is  merely  illustrative.  As 
noted  in  S  79.1  of  this  rulemaking,  the 
example  memorandum  should  be 
revised  according  to  the  needs  of  the 
Federal  agency,  the  nature  and  content 
of  the  collection,  and  the  type  of  legal 
instrument  being  used. 

Two  commenters  recommended  that 
the  memorandum  reference 
qualifications  or  positions  to  be    ' 
assigned  responsibility  for  the  collection 
rather  than  specify  staff  by  name, 
thereby  avoiding  the  need  to  amend  the 
memorandum  each  time  personnel 
changed.  Paragraphs  1(c)  and  2(b)  of  the 
memorandum  have  been  revised 
accordingly. 

One  commenter  suggested  expanding 
paragraph  l(i)  of  the  memorandum  in 
the  final  rule  to  clarify  that  the  views  of 
pertinent  Native  American 
organizations  must  be  considered  when 
requests  are  made  to  the  repository  to 
borrow  religious  remains  or  to  study 
human  skeletal  remains.  Section  79.8  of 
this  rulemaking  requires  that  any 
contract  memorandum  or  agreement  for 
curatorial  services  include  certain  terms 
and  conditions,  including  those  that  may 
have  been  developed  pursuant  to  S  -•7  of 


ARPA's  implementing  regulations 
concerning  archeological  resources  on 
public  lands  that  the  Federal  land 
manager  has  determined  are  of  religious 
or  cultural  importance  to  any  Indian 
tribe  having  aboriginal  or  historic  ties  to 
such  lands.  Such  terms  and  conditions 
either  would  be  identified  within  the 
body  of  the  contract  memorandum  or 
agreement  for  curatorial  services,  or 
would  be  appended  to  it.  In  the  example 
memorandum,  they  are  appended  as 
attachment  C.  Either  method  would  be 
appropriate. 

In  regard  to  paragraph  l(j)  in  the 
memorandum  in  the  final  rule,  one 
commenter  stated  that  it  would  be 
impossible  for  a  repository  to  guarantee 
that  a  collection  would  never  be  lost 
stolen,  destroyed  or  damaged.  The 
commenter  recommended  adding  a 
disclaimer  for  acts  of  God,  accidents  or 
other  unanticipated  circumstances.  We 
agree  that  a  repository  would  not  be 
liable  for  actions  not  under  its  control.       • 
The  purpose  of  the  paragraph  is  to 
ensure  diat  a  repository  does  not  take 
any  action  or  allow  any  person  to  take 
any  action  that  would  cause  a  collection 
to  be  lost,  stolen,  destroyed  or  damaged. 

Another  commenter  asked  that  a 
statement  be  added  to  the  memorandum 
that  instructs  the  repository  not  to 
repatriate  any  of  a  collection  without 
the  prior  written  permission  of  the 
Federal  Agency  Official,  and  to  redirect 
any  request  for  repatriation  of  any  of  the 
collection  to  the  Federal  Agency 
Official.  This  has  been  reflected  in 
paragraph  l(j)  of  the  memorandum  in 
the  final  rule. 

Authorship 

The  author  of  diis  rulemaking  is 
Michele  C.  Aubry  (Archeologist  and 
Prografa  Analyst)  in  the  office  of  the 
Departmental  Consulting  Archeologist 
National  Park  Service,  Washington.  DC. 

Compliance  Widi  Executive  Order  12291 
and  die  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  die  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
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Compliant  Wtdi  Iha  Natiaia) 
EnvinmnMBtal  Palky  Act 

Federal  agencies  thai  conduct  or 
authorize  archeotogical  investigations 
are  required  by  law  to  maintain  and 
preserve  the  resulting  collections  of 
artifacts,  specimens  and  associated 
records.  Issuance  of  this  document  will 
result  in  more  consistent,  systematic 
and  professional  care  of  those 
collections.  The  National  Park  Service 
has  determined  that  this  rulemaking  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  under 
the  National  Environmental  Ponqr  Act 
(42  U.S.C.  4321-4347].  In  adcfition,  the 
National  Park  Service  has  determined 
that  tfiis  rulemaking  ia  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  by 
Departmental  regulations  in  516  DM  2. 
As  such,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  has  been  prepared. 

List  of  SubjacU  in  M  CFK  Part  78 

Archeology.  Archives  and  records. 
Historic  preservation.  Indians-Iands. 
Museimis,  Public  lands. 

Dated  Juae  aa  1980. 


Assistant  Secretary  for  Pt$k  and  V¥Hdtife  mnd 
Parks. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  part  79  to  read  as  follows: 

PART  7»-CURATI0N  OF  FEDERALLY- 
OWNED  AND  ADMINISTERED 
ARCHEOLOGICAL  COLLECTIONS 

79.1  Purpose. 

79.2  Authority. 

79.3  Applicability. 

79.4  Definitions. 

79.5  Management  and  prsservation  ef 
collectians. 

79.6  Methods  to  secure  curatorial  services. 

79.7  Methods  to  fund  curatorial  services. 

79.8  Terms  and  conditions  to  include  in 
contracts,  memonmda  and  agreements 
for  curatorial  services. 

79.9  Standards  (e  determkie  when  a 
repository  poaaeases  the  capability  to 
provide  adequate  iofls-tera  curatorial 
services. 

79.10  Use  of  collections. 

79.11  Condact  of  iaapectiBiis  and 
inventories. 


Appaadbc  A  to  Part 
of  Gift 

Appandbc  B  laPlvt 


ofaDaad 


•fa 


I  of  UndantaaAig  ftir 
Curatofial  Sarvicss  for  a  FedacaUy-Ownad 
CoUectioa. 

Appendix  C  to  Pail  7S— Exaiaple  of  a  Short- 
Tenn  Loan  Agreemaal  fas  a  FaderaBy-Ownad 
coUactioo 

Authority:  15  U.SjC.  47Qaa-aNn.  1»U.S.C 
470  et  seq. 

979.1    PurpoM. 

(a)  The  regulations  in  this  part 
establish  definitions,  standards, 
procedures  and  guidelines  to  be 
followed  by  Federal  agencies  to 
preserve  coUectioiia  of  prehistoric  and 
historic  material  remain*,  and 
associated  records,  recovered  nnder  the 
authority  of  the  Antiquities  Act  (16 
U.S.a  431-433).  tibe  Reservoir  Salvage 
Act  (16  USSl  4a9-«9c),  section  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  47QA-2)  or  the  Archaeok^ical 
Resources  ProtectioB  Act  (16  U.S.C. 
470aa-mm).  They  establish: 

(1)  Procedures  and  guideline*  to 
manage  and  presrave  collectioin; 

(2)  Toms  and  coaditions  for  Federal 
agencies  to  include  in  contracts, 
memoranda,  aycments  or  otim  written 
instnunents  with  repositories  for 
curatorial  services; 

(3)  Standards  to  determine  when  a 
repository  has  the  capability  to  provide 
long-term  coratorial  services;  and 

(4)  Gaidetines  to  provide  access  to. 
loan  and  otherwise  ase  collections. 

(b)  The  regalations  in  this  port  contain 
three  appendices  that  provide  addititmal 
guidance  for  ase  by  the  Federal  Agency 
OfficiaL 

(1)  Appendix  A  to  these  regulations 
contains  an  example  of  an  agreeaent 
between  a  Federal  agency  and  a  non- 
Federal  owner  of  material  remains  who 
is  donating  die  remains  to  the  Federal 
agency. 

(2)  Appendix  B  to  these  regulations 
contains  an  example  of  a  memorandum 
of  understanding  betwe«i  a  Federal 
agency  and  a  repository  for  kmg-term 
curatorial  services  for  a  federatly-owned 
collection. 

(3)  Appendix  C  to  diese  regulations 
contains  an  example  of  an  element 
between  a  r^tository  and  a  third  party 
for  a  short-term  loan  of  a  federaUy- 
owned  collection  (or  a  part  thereof). 

(4)  The  three  appendices  are  meant  to 
illustrate  how  soch  a^eements  might 
appear.  They  should  be  revised 
according  to  the: 

(i)  Needs  of  the  Federal  agency  aad 
any  non-Federal  owner; 

(ii)  Nature  and  content  of  the 
collection;  and 

(iii)  Type  of  craitract,  memorandum, 
agreement  or  other  written  instroraent 
being  Bsed 


(51  When  a  repository  haa  pteoistiug 
standard  focms  (eg.,  a  ahort-tem  loan 
form)  that  are  consistent  with  the 
regulations  in  this  part,  those  forms  may 
be  used  in  lieu  of  developing  new  ones. 

S79.2    AuHherttf. 

(a)  The  regulations  in  this  part  are 
promulgated  pursuant  to  section 
101(a)(7)(A)  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470o)  which 
requires  that  the  Secretary  of  the 
Interior  issue  regulations  ensuring  that 
significant  prehistoric  and  historic 
artifacts,  and  associated  records, 
recovered  under  the  atithority  of  section 
of  that  Act  (18  U.S.C.  470fr-2).  the 
Reservoir  Salvage  Act  (16  U.S.C.  46»- 
469c)  and  die  Archeological  Resoorces 
Protection  Act  (16  U.S.C.  470aa-mm)  are 
deposited  in  an  institution  widi 
adequate  long-term  curatorial 
capabiUties. 

(b)  In  addition,  the  regulations  in  this 
part  are  promulgated  pursuant  to  section 
5  of  the  Archeological  Resources 
Protection  Act  (16  U.S.C  A70dd\  which 
gives  the  Secretary  of  die  Interior 
discretionary  authority  to  promnlgate 
regulations  for  the: 

(1)  Exchange,  where  appropriate, 
between  suitable  universities,  museiuis 
or  other  scientific  or  educational 
institutions,  of  archeological  resources 
recovered  bon  puUic  and  Indian  lands 
under  that  Act  and 

(2)  Ultimate  disposition  of 
archeological  resources  recovered  under 
that  Act  (16  U.S.C.  470ao-7r?n7),  die 
Antiquities  Act  (16  U.S.C.  431-433)  or 
the  Reservoir  Sahra^  Act  (16  U.S.C 
469-469C). 

(3)  It  further  states  that  any  exchange 
or  idtimate  disposition  of  resources 
excavated  or  removed  from  Indian  lands 
shall  be  subject  to  die  consent  of  the 
Indian  or  Indian  tribe  that  owns  or  has 
jurisdiction  ova  such  lands. 


979.3    AppOcstilllty. 

(a)  The  regulations  in  diis  psrt  a^ily 
to  collections,  as  defined  in  9  79.4  of  this 
part,  that  are  excavated  or  removed 
under  the  authority  of  the  Antiquities 
Act  (16  U.S.C  431-433),  the  Reservoir 
Salvage  Act  (10  U.S.C  4B»-490c),  section 
of  the  National  Historic  Preservation 
Act  (16  \JS.C.  4706-2)  or  die 
Archeological  Resources  Act  (16  U.S.C 
470aa-777in).  Such  coDections  generally 
include  those  that  are  the  ica^  of  a 
prehistoric  or  historic  resoarcc  survey, 
excavation  or  other  study  coodneted  in 
connection  widi  a  Federal  < 
assistance,  Kcense  or  pemiL 


(1)  Material  remains,  as  defined  in 

S  79.4  of  this  part,  that  are  excavated  or 
removed  from  a  prehistoric  or  historic 
resource  generally  are  the  property  of 
the  landowner. 

(2)  Data  that  are  generated  as  a  result 
of  a  prehistoric  or  Ustoric  resource 
survey,  excavation  or  other  study  are 
recorded  in  associated  records,  as 
defined  in  S  79.4  of  this  part.  Associated 
records  that  are  prepared  or  assembled 
in  connection  with  a  Federal  or  federally 
authorized  prehistoric  or  historic 
resource  survey,  excavation  or  other 
study  are  the  property  of  the  U.S. 
Government,  regardless  of  the  location 
of  the  resource. 

(b)  The  regvdations  in  this  part  apply 
to  preexisting  and  new  collections  that 
meet  the  requirements  of  paragraph  (a) 
of  this  section.  However,  the  regulations 
shall  not  be  applied  in  a  manner  that 
would  supersede  or  breach  material 
terms  snd  conditions  in  any  contract, 
grant,  license,  permit,  monorandum,  or 
agreement  entered  into  by  or  on  behalf 
of  a  Federal  agency  prior  to  the  effective 
date  of  this  r^ulation. 

(c)  Collectians  that  are  excavated  or 
removed  pursuant  to  the  Antiquities  Act 
(16  U.S.C  431-433)  remain  subject  to 
that  Act,  the  Att's  implementing  rule  (43 
CFR  part  3),  and  the  terms  and 
conditions  of  the  pertinent  Antiquities 
Act  permit  or  other  aiq>rovaL 

(d)  Collections  that  are  excavated  or 
removed  pursuant  to  the  Archaeological 
Resources  Protection  Act  (16  U.S.C 
470ao-iRjn)  remain  subject  to  that  Act 
the  Act's  in^ilementing  rules  (43  CFR 
part  7, 36  CFR  part  296, 18  CFR  part 
1312.  and  32  CFR  part  229),  and  die 
terms  and  conditions  of  the  pertinent 
Archseolo^cal  Resources  Protection 
Act  pemdt  or  other  approval. 

(ej  Any  repository  that  is  providing 
curatorial  services  for  a  collection 
subject  to  the  regulati(ms  in  this  part 
must  possess  the  capability  to  provide 
adequate  long-term  curatorial  services, 
as  set  forth  in  S  79.9  of  this  part,  to 
safeguard  and  preserve  the  associated 
records  and  any  material  remains  that 
are  deposited  hi  the  repository. 
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As  used  for  purposes  of  this  part: 
(a)  Collection  means  material  remains 
that  are  excavated  or  removed  during  a 
survey,  excavation  or  other  study  of  a 
prehistoric  or  historic  resource,  snd 
assodated  records  that  are  prepared  or 
assembled  in  connection  with  the 
survey,  excsvation  or  other  study. 

|1)  Material  temaina  means  artifacts, 
objects,  speeiwens  and  other  physical 
evidence  that  are  excavated  or  removed 
in  connection  with  efforts  to  locate, 
evaluate,  document,  study,  presove  or 


recover  a  prehistoric  or  historic 
resource.  Classes  of  material  remains 
(and  illustrative  examples)  that  may  be 
in  a  collection  biclude,  but  are  not 
limited  to: 

(i)  Components  of  structures  and 
features  (such  as  houses,  mills,  pien, 
fortifications,  raceways,  earthworks  and 
mounds); 

(ii)  Intact  or  fragmentary  artifacts  of 
human  manufacture  (such  as  tools, 
weapons,  pottery,  basketry  and  textiles): 

(iii)  Intact  or  fragmentary  natural 
objects  used  by  humans  (such  as  rock 
crystals,  feathers  and  pigments); 

(iv)  By-products,  waste  products  or 
debris  resulting  from  the  manufacture  or 
use  of  man-made  or  natural  materials 
(such  as  slag,  dumps,  cores  and 
debitage); 

(v)  Organic  material  (such  as 
vegetable  and  animal  remains,  and 
coprolites); 

(vi)  Human  remains  (such  as  bone, 
teeth,  mummified  flesh,  burials  snd 
cremations); 

(vii)  Components  of  petrog^yphs, 
pictographs.  intaglios  or  other  works  of 
artistic  or  symboUc  representation; 

(viii)  Comp<ments  of  shipwrecks  (such 
as  pieces  of  the  ship's  huU,  rigging, 
armaments,  apparel,  tackle,  contents 
and  cargo): 

(ix)  &ivironmental  and  chronometric 
specimens  (such  as  pollen,  seeds,  wood, 
shell,  bone,  charcoal,  tree  core  samples, 
soil,  sediment  cores,  obsidian,  volcanic 
ash.  and  baked  clay);  and 

(x)  Paleontologi<»l  specimens  that  are 
found  in  direct  i^ysical  relationship 
with  a  prehistoric  at  historic  resource. 

(2)  Associated  records  meems  original 
records  (or  copies  thereof)  that  are 
prepared,  assembled  and  document 
efforts  to  locste,  evaluate,  record,  study, 
preserve  or  recover  s  prehistoric  or 
historic  resource.  Some  records  sodi  as 
field  notes,  artifact  inventories  and  oral 
histories  may  be  originals  that  are 
prepared  as  a  result  of  the  field  woik, 
analysis  and  report  preparation.  Other 
records  such  ss  deeds,  survey  plats, 
historical  maps  snd  diaries  may  be 
cities  of  ori^ual  public  or  archival 
documents  that  are  assembled  snd 
studied  as  a  result  of  historical  resesrdi. 
Gasses  of  associated  records  (and 
illttsbative  examples)  that  may  be  in  a 
collection  include,  but  are  not  limited  to: 

(i)  Records  relating  to  the 
identification,  evaluation, 
documentation,  study,  preservation  or 
recovery  of  a  resource  (such  ss  site 
forms,  fiehl  notes,  (frawings,  maps, 
photographs,  sUdes,  negatives,  fibns, 
video  and  audio  cassette  tapes,  oral 
histories,  srtifact  inventories,  laboratory 
reports,  computer  cards  and  tapes, 
computer  di^  snd  diskettes,  printouts 


of  computerized  data,  manuscripts, 
reports,  and  accession,  catalog  and 
inventory  records): 

(ii)  Records  relating  to  tiie 
identification  of  a  resource  using  remote 
sensing  methods  and  equipment  (such 
as  satellite  and  aerial  photography  and 
imagery,  side  scan  sonar, 
magnetometers,  suUiottom  profilers, 
radar  and  fathometers); 

(iii)  Public  records  essential  to 
understanding  the  resource  (such  as 
deeds,  survey  plats,  military  and  census 
records,  birth,  marriage  and  death 
certificates,  immigration  and 
naturalization  papers,  tax  fcmns  and 
reports): 

(iv)  Archival  records  essential  to 
understanding  the  resource  (such  as 
historical  maps,  drawings  and 
photographs,  manuscripts,  architectural 
and  landscape  plans,  corre^Mndence, 
diaries,  ledgers,  catalogs  and  receipts); 
and 

(v)  Administrativs  records  relating  to 
the  survey,  excavation  or  other  study  of 
the  resource  (such  ss  scopes  of  work, 
requests  for  proposals,  research 
proposals,  contracts,  antiquities  permits, 
reports,  documents  relating  to 
compliance  virith  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470/),  and  National  Register  of 
Historic  Pisces  ncmiination  and 
determination  of  eligibility  forms). 

(b)  Curatorial  $ervices.  Providbig 
curatorial  services  means  msnaging  and 
preserving  a  collection  according  to 
professional  museum  and  archival 
practices,  including,  but  not  Umited  to: 

(1)  Inventorying,  accessioning, 
labeling  and  cataloging  a  coUe^ion: 

(2)  Identifying,  evaluating  and 
documenting  a  collection; 

(3)  Storing  and  maintaining  a 
collection  using  sppropriste  methods 
and  containers,  snd  under  appropriate 
environmental  conditions  snd  physicslly 
secure  controls; 

(4)  Periodically  inspecting  s  collection 
and  taking  such  actions  as  may  be 
necessary  to  preserve  it 

(5)  Providing  sccess  and  facilities  to 
study  8  orflectitm;  snd 

(6)  Hsndling.  clesnhig,  stabilizing  and 
conserving  s  collection  in  such  a  manner 
to  preserve  it 

(c)  Federal  Agency  Official  mesns 
any  officer,  onployee  or  agent  officially 
representing  the  secretary  of  die 
department  or  die  head  of  any  other 
agency  or  instnimentslity  of  die  United 
States  having  primary  management 
authority  over  a  collection  diat  is 
subject  to  this  psrt 

(d)  Indian  lands  has  the  same 
meaning  ss  in  9  -•3(e)  of  unifom 
regulations  43  CFR  part  7, 38  CFR  part 
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298. 18  CFR  part  1312,  and  32  CFR  part 
229. 

(e)  Indian  tribe  has  the  same  meaning 
asto  I  -.3(f)  of  uniform  regulations  43 
CFR  part  7, 38  CFR  part  296. 18  CFR  part 
1312.  and  32  CFR  part  22a 

(f)  Personal  property  has  the  same 
meaning  as  in  41  CFR  10(M3JXn-14. 
Collections,  equipment  (e.g..  a  specimen 
cabinet  or  exhibit  case),  materials  and 
supplies  are  classes  of  personal 
property. 

(g)  Public  lands  has  the  same  meaning 
as  in  t  -.3(d)  of  uniform  regulations  43 
CFR  part  7, 38  CFR  part  296. 18  CFR  part 
1312.  and  32  CFR  put  229. 

(h)  Qualified  museam  professional 
means  a  person  who  possesses 
knowledge,  experience  and 
demonstrable  competence  in  museum 
methods  and  techniques  appropriate  to 
the  nature  and  content  of  die  collection 
under  the  person's  management  and 
care,  and  commensurate  with  the 
person's  duties  and  responsibilities. 
Standards  that  may  be  used,  as 
appropriate,  for  classifying  positions 
and  for  evaluating  a  person's 
qualificajtions  include,  but  are  not 
limited  to.  the  following: 

(1)  The  Office  of  Personnel 
Management's  "Position  Qassification 
Standards  for  Positions  under  the 
General  Sdiedule  Classification 
System"  (U.S.  Government  Printing 
Office,  stock  No.  906-028-00000-0 
(1981))  are  used  by  Federal  agencies  to 
determine  appropriate  occupational 
series  and  grade  levels  for  positions  in 
the  Federal  service.  Occupational  series 
most  commonly  associated  with 
museum  work  are  the  museum  curator 
series  (GS/GM-1015)  and  the  museum 
technician  and  specialist  series  (GS/ 
GM-1016).  Other  scientific  and 
professional  series  diat  may  have 
coUateral  museum  duties  include,  but 
are  not  limited  to.  the  archivist  series 
(GS/Qkf(-1420).  the  archeologist  series 
(GS/GM-193).  the  anUin^wlogist  series 
(GS/GM-190).  and  die  historian  series 
(GS/GM-170).  In  general  grades  GS-O 
and  below  are  assistants  and  trainees 
while  grades  GS-11  and  above  are 
professionals  at  the  full  performance 
level  Grades  GS-11  and  above  are 
determined  according  to  the  level  of 
independent  professional  responsibility, 
degree  of  specialization  and  scholarship, 
and  the  nature,  variety,  complexity,  type 
and  scope  of  the  work. 

(2)  The  Office  of  Personnel 
Management's  "Qualification  Standards 
for  Positions  under  the  General 
Schedule  (Handbook  X-118)"  (U.S. 
Government  Printing  Office,  stock  Na 
90O-030-00000-4  (198^)  establish 
educational  experience  and  training   ■ 
requirements  for  employment  with  the 


Federal  Government  under  the  various 
occupational  series.  A  graduate  degree 
in  museum  science  or  applicable  subject 
matter,  or  equivalent  training  and 
experience,  and  three  yean  of 
professional  experience  are  required  for 
museum  positions  at  grades  GS-11  and 
above. 

(3)  The  "Secretary  of  die  Interior's 
Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation" 
(48  FR  44718.  Sept  2a  1983)  provide 
technical  advice  about  archeological 
and  historic  preservation  activities  and 
methods  for.  use  by  Federal  State  and 
local  Governments  and  others.  One 
section  presents  qualification  standards 
for  a  number  of  historic  preservation 
professions.  While  no  standards  are 
presented  for  collections  managers, 
museum  curatora  or  technicians, 
standards  are  presented  for  other 
professions  (i.e.,  historians, 
archeologists,  architectural  historians, 
architects,  and  historic  architects)  that 
may  have  collateral  museum  duties. 

(4)  Copies  of  the  Office  of  Personnel 
Management's  standards,  including 
subscriptions  for  subsequent  updates, 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Copies  may  be 
inspected  at  the  Office  of  Personnel 
Management's  Library.  1900  E  Street 
NW..  Washington,  DC  at  any  regional 
or  area  office  of  the  Office  of  Penonnel 
Management,  at  any  Federal  Job 
Information  Center,  and  at  any 
personnel  office  of  any  Federal  agency. 
Copies  of  the  "Secretary  of  the  Interior's 
Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation" 
are  available  at  no  charge  from  the 
Interagency  Resources  Division. 
National  Paric  Service,  P.O.  Box  37127. 
Washinston.  DC  20013-7127. 

(i)  Religious  remains  means  material 
remains  that  the  Federal  Agency  Official 
has  determined  are  of  traditional 
religious  or  sacred  importance  to  an 
Indian  tribe  or  other  group  because  of 
customary  use  in  religious  rituals  or 
spiritual  activities.  The  Federal  Agency 
(Official  makes  this  determination  in 
consultation  with  appropriate  Indian 
tribes  or  other  groups. 

(j)  Repository  means  a  facility  such  as 
a  museum,  archeological  center, 
laboratory  or  storage  facility  managed 
by  a  univenity,  college,  museum,  other 
educational  or  scientific  institution,  a 
Federal  State  of  local  Government 
agency  or  Indian  tribe  that  can  provide 
professional  systematic  and 
accountable  curatorial  services  on  a 
long-term  basis. 

(k)  Repository  Official  means  any 
officer,  employee  or  agent  officially 


t  A :    t 


representing  the  repository  that  is 
providii^  curatorid  services  for  a 
collection  that  is  subject  to  this  parL 
0)  Tribal  Official  means  the  diief 
executive  officer  or  any  officer, 
employee  or  agent  officially 
representing  the  Indian  tribe. 
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The  Federal  Agency  Official  is 
responsible  for  the  long-term 
management  and  preservation  of 
preexisting  and  new  collections  subject 
to  this  part  Such  collections  shall  be 
placed  in  a  repository  with  adequate 
long-term  curatorial  capabilities,  as  set 
forth  in  1 79.9  of  this  part  appropriate  to 
the  nature  and  content  of  tfauB 
collections. 

(a)  Preexisting  collections.  The 
Federal  Agency  Official  is  responsible 
for  ensuring  that  preexisting  collections, 
meaning  those  collections  that  are 
placed  in  repositories  prior  to  the 
effective  date  of  this  rule,  are  being 
properly  managed  and  preserved.  The 
Federal  Agency  Official  shall  identify 
such  repositories,  and  review  and 
evaluate  the  curatorial  services  that  are 
being  provided  to  preexisting 
collections.  When  the  Federal  Agency 
Official  determines  that  such  a 
repository  does  not  have  the  capabilify 
to  provide  adequate  long-term  curatorial 
services,  as  set  forth  in  1 79.9  of  this 
part  die  Federal  Agency  Official  may 
either 

(1)  Enter  into  or  amend  an  existing 
contract  memorandum,  agreement  or 
other  appropriate  written  instrument  for 
curatorial  services  for  the  purpose  of: 

(i)  Identifying  specific  actions  that 
shall  be  taken  by  the  repository,  the    , 
Federal  agency  or  other  appropriate 
parfy  to  eliminate  the  inadequacies; 

(ii)  Specifying  a  reasonable  period  of 
time  and  a  schedule  within  which  the 
actions  shall  be  completed:  and 

(iii)  Specifying  any  necessary  funds  or 
services  diat  shall  be  provided  by  the 
repository,  the  Federal  agency  or  other 
appropriate  parfy  to  complete  the 
actions;  or 

(2)  Remove  the  collections  from  the 
repository  and  deposit  them  in  another 
repository  that  can  provide  such 
services  in  accordance  with  the 
regulations  in  this  part.  Prior  to  moving 
any  collection  that  is  bma  Indian  lands, 
the  F«leral  Agency  Official  must  obtain 
the  written  consent  of  the  In(fian 
landowner  and  the  Indian  tribe  having 
jurisdiction  over  the  lands. 

(b)  New  collections.  The  Federal 
Agency  Official  shall  deposit  a 
collection  in  a  repository  iq>on 
determining  that: 


(1)  The  repository  has  the  capabOify 
to  provide  adequate  kmg-term  curatorial 
services^  as  set  forth  in  §  79.9  of  thia 
part 

(2)  The  repository's  fadlitiea,  written 
curatorial  pobdea  and  operating 
procedures  are  ctmsisteat  widi  the 
regulations  in  this  part 

(3)  The  repository  has  certified,  in 
writing,  diat  the  collection  shall  be 
cared  for,  maintained  and  made 
accessible  in  accordance  with  the     . 
regulations  in  this  part  and  any  terms 
and  conditions  that  are  specified  by  the 
Federal  Agency  Official; 

(4)  When  the  collection  is  from  Indian 
lands,  written  consent  to  the  disposition 
has  been  obtained  from  the  Indian 
landowner  and  the  Indian  tribe  having 
jurisdiction  over  the  lands;  and 

(5)  The  initial  processing  of  the 
material  remains  (including  appropriate 
cleaning,  sorting,  labeling,  cataloging, 
stabilizing  and  packaging)  has  been 
completed,  and  assodaled  records  have 
been  prepared  and  organized  in 
accoidance  with  the  repository's 

'  processing  and  documentation 
procedures. 

(c)  Retention  of  records  by  Federal 
agencies.  The  Federal  Agency  Official 
shall  maintmn  administrative  records  on 
the  disposition  of  each  collection 
including,  bat  not  limited  to: 

(1)  The  name  and  location  of  the 
repository  where  the  collection  is 
deposited; 

(2)  A  copy  of  the  contract 
memorandom.  agreement  or  other 
appropriate  written  instrument  and  any 
subsequent  amendments,  between  the 
Federal  agency,  the  repository  and  any 
other  party  for  curatorial  services; 

(3)  A  catalog  list  of  the  contents  of  the 
collection  diat  is  deposited  in  the 
repository. 

(4)  A  list  of  any  other  Federal 
personal  property  that  is  furnished  to 
the  repository  as  a  part  of  the  contract 
memorandum,  agreement  or  other  , 
appropriate  written  instrument  for 
curatorial  services; 

(5)  Copies  of  reports  documenting 
inspections,  inventories  and 
investigations  of  loss,  damage  or 
destruction  that  are  conducted  punuant 
to  S  79.11  of  this  part  and 

(6)  Any  subsequent  permanent 
transfer  of  die  collection  (or  a  part 
thereof)  to  another  repository. 

S7t.e   Mettwds  to  secure  cwaterfil 


(a)  Federal  agencies  may  secure    . 
curatorial  services  using  a  variety  of 
methods,  subject  to  Federal  procurement 
and  property  management  statutes, 
regulations,  and  any  agency-specific    - 
statutes  and  regulations  on  the 


management  of  mnseom  collecdons. 
Methods  that  may  be  aeed  by  Federal 
agencies  to  secue  curatorial  services 
indude.  but  are  net  limited  to: 

(1)  Flacfaig  die  collection  in  a 
repository  £atis  owned,  leased  or 
otherwise  operated  by  the  Federal 
agency, 

(2)  Entering  into  a  cmitract  or 
purdiase  order  wi^  a  repository  for 
curatorial  servicer. 

(3)  Entering  into  a  cooperative 
agreement  ■  memorandum  of 
underatanding,  a  memorandum  of 
agreement  or  other  agreement  as 
appropriate,  with  a  State,  local  or  Indian 
tribal  repository,  a  univenity,  museum 
or  other  scientific  or  educational 
institution  that  operates  or  manages  a 
repository,  for  curatorial  services; 

(4)  Entering  an  interagency  agreement 
with  another  Federal  agency  for 
curatorial  services; 

(5)  Transferring  the  collection  to 
anodier  Federal  agency  for  preservation; 
and 

(6)  For  archeological  activities 
permitted  on  puUic  or  Indian  lands 
under  the  Ardiaeological  Resources 
Protection  Act  (16  U.S.C.  470  aa-mm), 
die  Antiquities  Act  (16  U.S.C.  431-433) 
or  other  authority,  requiring  the 
archeological  permittee  to  provide  for 
curatorial  services  as  a  condition  to  the 
issuance  of  the  archeological  permit 

(b)  Guidelines  for  selecting  a 
repository.  (1)  When  possible,  the 
collection  should  be  deposited  in  a 
repository  that 

(i)  Is  in  the  State  of  origin; 

(ii)  Stores  and  maintains  other 
collections  from  the  same  site  or  project 
location;  or 

(iii)  Houses  collections  from  a  similar 
geographic  region  or  cultural  area. 

(2)  l^e  collection  should  not  be 
subdivided  and  stored  at  more  than  a 
single  repository  unless  such 
subdivision  is  necessary  to  meet  spedal 
storage,  conservation  or  research  needs. 

(3)  Except  when  non-federally-owned 
material  remains  are  retained  and 
disposed  of  by  die  owner,  material 
remains  and  associated  records  should 
be  deposited  in  die  same  repository  to 
maintain  the  integrity  and  research 
value  of  the  collection. 

(c)  Sources  for  technical  assistance. 
The  Federal  Agency  Offidal  should 
consult  with  peraons  having  expertise  in 
the  management  and  preservation  of 
collections  prior  to  preparing  a  scope  of 
work  or  a  request  for  proposals  for 
curatorial  services.  This  will  help  ensure 
tiiat  the  resulting  contract 
memorandum,  agreement  or  other 
written  instrument  meets  the  needs  of 
the  collection,  inchiding  any  spedal 
needs  in  regard  to  any  religious  remains. 


It  also  wiH  aid  die  Federal  Agency 
Offidal  in  evahiating  die  qoattficatlans 
and  appropriateness  of  a  repository,  and 
in  detOTRdning  wfaedier  die  repository 
has.the  eapability  to  provide  adequate 
long-term  curatorial  services  for  a 
collection.  Persons,  agendas, 
institutions  and  organizations  that  may 
be  able  to  provide  technical  assistance 
indude.  but  are  not  limited  to  the: 

(1)  Federal  agency's  Historic 
Preservation  Officer, 

(2)  State  Historic  Preservation  Officer, 

(3)  Tribal  Historic  Preservation 
Officer. 

(4)  State  Archeologist; 

(5)  Curators,  collections  managera, 
conservators,  archivists,  archeologista, 
historians  and  anthropologists  in 
Federal  and  State  Government  agendes 
and  Indian  tribal  museum; 

(6)  Indian  tribal  eldere  and  religious 
leaders; 

(7)  Smithsonian  Institutiott: 

(8)  American  Assodation  of  . 
Museums;  and 

(9)  National  Park  Service. 
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A  variety  of  methods  are  used  by 
Federal  agendes  to  ensure  that 
sufficient  funds  are  available  for 
adequate,  long-term  care  and 
maintenance  of  collections.  Those 
methods  indude,  but  are  not  limited  to. 
the  foDowing: 

(a)  Federal  agendes  may  fund  a 
variety  of  curatorial  activities  using 
monies  appropriated  annuaUy  by  the 
U.S.  Confess,  subjed  to  any  spedfic 
statutory  authorities  or  limitations 
applicable  to  a  particular  agency.  As 
appropriate,  curatorial  activities  that 
may  be  funded  by  Federal  agendes 
include,  but  are  not  limited  to: 

(1)  Purchasing,  constructing,  leasing, 
renovating,  upgrading,  expanding, 
operating,  and  maintaining  a  repository 
that  has  die  capability  to  provide 
adequate  long-term  curatorial  services 
as  set  fOTdi  in  1 79.9  of  diis  part; 

(2)  Entering  into  and  maintaining  on  a 
cost-reimbursable  or  cost-sharing  basis 
a  contract  memorandum,  agreement  or 
other  appropriate  written  instrument 
with  a  repository  diat  has  the  capability 
to  provide  adequate  long-term  curatorial 
services  as  set  forth  in  S  799  of  this  part: 

(3)  As  authorized  under  section  110(g) 
-of  the  National  Historic  Preservation 

Act  (16  U.S.C.  470b-Z],  reimbuning  a 
grantee  for  curatorial  costs  paid  by  the 
grantee  as  a  part  of  die  grant  project; 

(4)  As  authorized  under  section  110(g) 
of  the  National  Historic  Preservation 
Ad  (16  U.S.C  47nft-2).  reimbuning  a 
State  for  curatorial  costs  paid  by  die 
State  agency  to  cany  out  the  historic 
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preservation  responsibilities  of  the 
Federal  agency; 

(5)  Conducting  inspections  and 
inventories  in  accordance  with  §  79.11 
of  this  part;  and 

(6)  When  a  repository  that  is  housing 
and  maintaining  a  collection  can  no 
longer  provide  adequate  long-term 
curatorial  services,  as  set  forth  in  (  79.9 
of  this  part,  either 

(i)  Providing  such  funds  or  services  as 
may  be  agreed  upon  pursuant  to 
S  79.5(a)(1)  of  this  part  to  assist  the 
repository  in  eliminating  the 
deficiencies;  or 

(ii)  Removing  the  collection  from  the 
repository  and  depositing  it  in  another 
repository  that  can  provide  curatorial 
services  in  accordance  with  the 
regulations  in  this  part. 

(b)  As  authorized  under  section  110(g) 
of  the  National  Historic  Preservation 
Act  (Id  U.S.C.  470/f-2)  and  section  206(2) 
of  the  National  Historic  Preservation 
Act  Amendments  (16  U.S.C.  469c^2).  for 
federally  licensed  or  permitted  projects 
or  programs.  Federal  agencies  may 
charge  licensees  and  permittees 
reasonable  costs  for  curatorial  activities 
associated  with  identiBcation,  surveys, 
evaluation  and  data  recovery  as  a 
condition  to  the  issuance  of  a  Federal 
license  or  permit 

(c)  Federal  agencies  may  deposit 
collections  in  a  repository  that  agrees  to 
provide  curatorial  services  at  no  cost  to 
the  U.S.  Government.  This  generally 
occurs  when  a  collection  is  excavated  or 
removed  from  public  or  Indian  lands 
under  a  research  permit  issued  pursuant 
to  the  Antiquities  Act  (16  U.S.C.  431- 
433)  or  the  Archaeological  Resources 
Protection  Act  (16  U.S.C  470aa-mm).  A 
repository  also  may  agree  to  provide 
curatorial  services  as  a  public  service  or 
as  a  means  of  ensuring  direct  access  to  a 
collection  for  long-term  study  and  use. 
Federal  agencies  should  ensure  that  a 
repository  that  agrees  to  provide 
curatorial  services  at  no  cost  to  the  U.S. 
Government  has  sufficient  financial 
resources  to  support  its  operations  and 
any  needed  improvements. 

(d)  Funds  provided  to  a  repository  for 
curatorial  services  should  include  costs 
for  initially  processing,  cataloging  and 
accessioning  the  collection  as  well  as 
costs  for  storing,  inspecting, 
inventorying,  maintaining,  and 
conserving  the  collection  on  a  long-term 
basis. 

(1)  Funds  to  initially  process,  catalog 
and  accession  a  collection  to  be 
generated  during  identification  and 
evaluation  surveys  should  be  included 
in  project  plaonijnil  budgets.. 

(2)  Funds  to  initially  process,  catalog 
and  accession  a  collection  to  bc(  :, 
generated. during  data  recovery^ . .    ■ 


operations  should  be  included  in  project 
mitigation  budgets. 

(3)  Funds  to  store,  inspect  inventory, 
maintain  and  conserve  a  collection  on  a 
long-term  basis  should  be  included  in 
annual  operating  budgets. 

(e)  When  the  Federal  Agency  Official 
determines  that  data  recovery  costs  may 
exceed  the  one  percent  limitation 
contained  in  the  Archeological  and 
Historic  Preservation  Act  (16  U.S.C 
460c),  as  authorized  under  section  208(3) 
of  the  National  Historic  Preservation 
Act  AmendmenU  (16  U.S.C.  469o-2).  the 
limitation  may  be  waived,  in 
appropriate  cases,  after  the  Federal 
Agency  Official  has: 

(1)  Obtained  the  concurrence  of  the 
Secretary  of  the  U.S.  Department  of  the 
Interior  by  sending  a  written  request  to 
the  Departmental  Consulting 
Archeologist  National  Park  Service. 
P.O.  Box  37127,  Washingtoa  DC  20013- 
7127;  and 

(2)  Notified  the  Committee  on  Energy 
and  Natural  Resourees  of  the  U.S. 
Senate  and  the  Committee  on  Interior 
and  Insular  Affairs  of  the  U.S.  House  of 
Representatives. 


condHkwis  to  include  In 
and  sQi  swnsnts  for 


S79J   Tsrmsand 
contracts, 
curstoftsi  servlcss. 

The  Federal  Agency  Official  shall 
ensure  that  any  contract  memorandum, 
agreement  or  other  appropriate  written 
instnmient  for  curatorial  services  that  is 
entered  into  by  or  on  behalf  of  that 
Official,  a  Repository  Official  and  any 
other  appropriate  party  contains  die 
following: 

(a)  A  statement  that  identifies  the 
collection  or  group  of  collections  to  be 
covered  and  any  other  U.S. 
Government-owned  personal  property  to 
be  furnished  to  the  repository; 

(b)  A  statement  that  identifies  who 
owns  and  has  jurisdiction  over  the 
collection; 

(c)  A  statement  of  work  to  be 
performed  by  the  repository; 

(d)  A  statement  of  the  responsibilities 
of  the  Federal  agency  and  any  other 
appropriate  party; 

(e)  When  the  collection  is  from  Indian 
lands: 

(1)  A  statement  that  the  Indian 
landowner  and  the  Indian  tribe  having 
jurisdiction  over  the  lands  consent  to 
the  disposition;  and 

(2)  Such  terms  and  conditions  as  may 
be  requested  by  the  Indian  landowner 
and  the  Indian  tribe  having  jurisdiction 
over  the  lands; 

.  (f)  When  the  collection  is  from  a  site 
on  public  lands  that  the  Federal  Agency 
Official  has  determined  is  of  religious  or 
cultural  importance  to  any  Indian:  tribe 
having  aboriginal  or  historic  ties  to  such 


lands,  such  terms  and  conditions  as  may 
have  been  developed  pursuant  to  §-.7  of 
uniform  regulations  43  CFR  part  7. 36 
CFR  part  296, 18  CFR  part  1312,  and  32 
CFR  part  229: 

(g)  The  term  of  the  contract 
memorandum  or  agreement;  and 
procedures  for  modification,  suspension, 
extension,  and  termination; 

(h)  A  statement  of  costs  associated 
with  the  contract,  memorandum  or 
agreement;  the  funds  or  services  to  be 
provided  by  the  repository,  the  Federal 
agency  and  any  other  appropriate  party: 
and  the  schedule  for  any  payments: 

(i)  Any  special  procedures  and 
restrictions  for  handling,  storing, 
inspecting,  inventorying,  cleaning, 
conserving,  and  exhibiting  the 
collection: 

(j)  Instructions  and  any  terms  and 
conditions  for  making  the  collection 
available  for  scientific,  educational  and 
religious  uses,  including  procedures  and 
criteria  to  be  used  by  the  Repository 
Official  to  review,  approve  or  deny,  and 
document  actions  taken  in  response  to 
requests  for  study,  laboratory  analysis, 
loan,  exhibition,  use  in  religious  rituals 
or  spiritual  activities,  and  other  uses. 
When  the  Repository  Official  to  approve 
consumptive  uses,  this  should  be 
specified:  otherwise,  the  Federal  Agency 
Official  should  review  and  approve    , 
consumptive  uses.  When  the 
repository's  existing  operating 
procedures  and  criteria  for  evaluating 
requests  to  use  collections  are 
consistent  with  the  regulations  in  this 
part  they  may  be  used,  after  making  any 
necessary  modifications,  in  lieu  of 
developing  new  ones: 

(k)  Instructions  for  restricting  access 
to  information  relating  to  die  nature, 
location  and  character  of  the  prehistoric 
or  historic  resource  from  which  the 
material  remains  are  excavated  or 
removed; 

(1)  A  statement  that  copies  of  any 
publications  resulting  from  study  of  the 
collection  are  to  be  provided  to  the- 
Federal  Agency  Official  and,  when  the 
collection  is  from  Indian  lands,  to  the 
Tribal  Official  and  the  Tribal  Historic 
Preservation  Officer,  if  any,  of  the 
Indian  tribe  that  owns  or  has 
jurisdiction  over  such  lands: 

(m)  A  statement  that  specifies  the 
frequency  and  methods  for  conductiifg 
and  documenting  the  inspections  and 
inventories  stipulated  in  {  79.11  of  this 
part 

(n)  A  statement  that  the  Repository 
Official  shall  redirect  any  request  for 
transfer  or  repatriation  c^  a  federally- 
owned  collection  (or  any  part  thereof)  to 
the  Federal  Agency  Official,  and 
redirect  ai^  request  for  transfer  or^ 


repatriation  of  a  federaUy  administered 
collection  (or  any  part  thereof)  to  the 
Federal  Agency  Official  and  the  owner, 

(o)  A  statement  that  the  Repository 
Official  shsll  not  transfer,  repatriate  or 
discard  a  federally-owned  collection  (or 
any  part  ttereof)  without  the  written 
permission  of  the  Federal  Agency 
Official,  and  not  transfer,  repatriate  or 
discard  a  federally  administered 
collection  (or  any  part  thereof)  without 
the  written  permission  of  the  Federal 
Agfflicy  Official  and  the  owner 

(p)  A  statement  that  the  Repository 
Official  shall  not  sell  the  coUection;  and 

(q)  A  statement  that  the  repository 
shall  provide  curatorial  services  in 
accordance  with  the  regulations  in  this 
part. 

JS79J  Staodards  to  detonnins  wiMn  a 
rtpositoiy  possossss  ths  eapablHty  to 
provids  adsquato  iong-tann  euratortai 


,v- 


The  Federal  Agency  Official  shall 
determine  that  a  repository  has  the 
capability  to  provide  adequate  long-term 
curatorial  services  when  the  repository 
is  able  tot 

(a)  Accession,  label,  catalog,  store, 
maintain,  inventory  and  conserve  the 
particular  collection  on  a  long-term 
basis  using  professional  museum  and 
archival  practices;  and 

(b)  Comply  with  the  following,  as 
appropriate  to  the  nature  and  consent  of 
the  coUec^on; 

(1)  Maintain  complete  and  accurate 
records  of  the  collection,  including: 

(i)  Records  on  acquisitions; 

(ii)  Catalog  and  artifact  inventory 
lists; 

(iii)  Descriptive  information,  including 
field  notes,  site  forms  and  reports: 

(iv)  Photographs,  negatives  and  slides: 

(v)  Locational  information,  including 
maps; 

(vi)  Information  on  the  condition  of 
the  collection,  including  any  ounpleted 
conservation  treatments; 

(vii)  Approved  loans  and  ether  uses; 
'  (viii)  Inventory  and  inspection 
records,  including  any  environmental 
monitoring  records; 

(ix)  Records  on  lost  deteriorated, 
damaged  or  destroyed  Government 
properly;  and 
.^.^.  .u  (x)  Records  on . any  deaccessions  and 
subsequent  transfers,  repatriations  pr 
discards,  as  approved  by  the  Federal 
Agency  Official: 

(2)  Dedicate  the  requisite  facilities, 
equipment  and  8pac«  in  die  physical 
plant  to  property  store,  study  and 
conserve  the  collection.  Space  used  for 
storage,  study,  conservation  and,  if 
exhibited,  any  exhibition  must  not  be  ^ 
used  for  non-curatorial  purposes  that 


would  endanger  or  damage  the 
collection:  •    '•• 

(3)  Keep  the  collection  under 
physically  secure  conditions  within 
storage,  laboratory,  study  and  any 
exhibition  areas  by- 

(i)  Having  the  physical  plant  meet 
local  electrical,  fire,  building,  health  and 
safety  codes; 

(ii)  Having  an  appropriate  and 
operational  fire  detection  and 
suppression  system: 

(iii)  Having  an  appropriate  and 
operational  intrusion  detection  and 
deterrent  system: 

(iv)  Having  an  adequate  emergency 
management  plan  that  establishes 
procedures  for  responding  to  fires, 
floods,  natural  disasters,  civil  unrest, 
acts  of  violence,  structural  failures  and 
failures  of  mechanical  systems  within 
the  physical  plant 

(v)  Providing  fragile  or  valuable  items 
in  a  collection  with  additional  security 
such  as  locking  the  items  in  a  safe,  vault 
or  museum  specimen  cabinet  as 
appropriate; 

(vi)  Limiting  and  controlling  access  to 
keys,  the  collection  and  the  physical 
plant  and 

(vii)  Inspecting  the  physical  plant  in 
accordance  with  S  79.11  of  this  part  for 
possible  security  weaknesses  and 
environmental  control  problems,  and 
taking  necessary  actions  to  maintain  the 
integrity  of  the  collection; 

(4)  Require  staff  and  any  consultants 
who  are  responsible  for  managing  and 
preserving  the  collection  to  be  qualified 
museum  professionals; 

(5)  Handle,  store,  clean,  conserve  and, 
if  exhibited,  exhibit  the  collection  in  a 
manner  that: 

.  (i)  Is  appropriate  to  the  nature  of  the 
material  remains  and  associated 
records: 

(ii)  Protects  them  from  breakage  and 
possible  deterioration  from  adverse 
temperature  and  relative  humidity, 
visible  light,  ultraviolet  radiation,  dust 
soot,  gases,  mold,  fungus,  insects, 
rodents  and  general  neglect;  and 

(iii)  Preserves  data  that  may  be 
studied  in  future  laboratory  analyses. 
When  material  remains  in  a  collection 
are  to  be  treated  with  chemical  solutions 
or  preservatives  that  will  permanentiy 
alter  the  remains,  when  possible,  retain 
untreated  representative  samples  of 
each  affected  artifact  type, 
environmental  specimen  or  other 
category  of  material  remains  to  be 
treated.  Untreated  samples  should  not 
be  stabilized  or  conserved  beyond  dry 
brushing; 

(6)  Store  site  forms,  field  notes, 
artifacts  faiventory  lists,  eompoter  disks 
and  tapes,  catalog  forms  and  a  copy  of 


the  final  report  in  a  manner  that  wiU 
protect  them  from  theft  and  fire  such  as: 

(i)  Storing  the  records  in  an 
appropriate  insulated,  fire  resistant 
locking  cabinet,  safe,  vault  or  other 
container,  or  in  a  location  with  a  fire 
suppression  system: 

(ii)  Storing  a  duplicate  set  of  records 
in  a  separate  location;  or 

(iii)  Ensuring  that  records  are 
maintained  and  accessible  through 
another  party.  For  example,  copies  of 
final  reports  and  site  forms  frequently 
are  maintained  by  the  State  Historic 
Preservation  Officer,  the  State 
Archeologist  or  the  State  museum  or 
universtiy.  The  Tribal  Historic 
Preservation  Officer  and  Indian  tribal 
museum  ordinarily  maintain  records  on 
collections  recovered  from  sites  located 
on  Indian  lands.  The  National  Technical 
-Information  Service  and  the  Defense 
Technical  Information  Service  maintain 
copies  of  final  reports  that  have  been 
deposited  by  Federal  agencies.  The 
National  Archeological  Database 
maintains  summary  information  on 
archeological  reports  and  projects, 
including  information  on  the  location  of 
those  reports. 

[7]  Inspect  the  collection  in 
accordance  with  S  79.11  of  diis  part  for 
possible  deterioration  and  damage,  and 
perform  only  those  actions  as  are 
absolutely  necessary  to  stabilize  the 
collection  and  rid  it  of  any  agents  of 
deterioration; 

(8)  Conduct  inventories  in  accordance 
with  i  79.11  of  diis  part  to  verify  the 
location  of  the  material  remains, 
associated  records  and  any  other   '  - 
Federal  personal  property  that  is 
furnished  to  the  repository:  and 

(9)  Provide  access  to  the  collection  in 
accordance  with  S  79.10  of  this  part. 

179.10   Usaefcollsctions. 

(a)  Tte  Federal  Agency  Official  shall 
ensure  diat  the  Repository  Official 
makes  the  collection  available  for 
scientific,  educational  and  religious 
uses,  subject  to  such  terms  and 
conditions  as  are  necessary  to  protect 
and  preserve  the  condition,  researdi 
potential  religious  or  sacred 
imptvtance,  and  uniqueness  of  the 
collection. 

(b)  Scientific  and  educational  uses.  K 
collection  shall  be  made  available  to 
qualified  professionals  for  study,  loan 
and  use  for  such  purposes  as  in-house 
and  travding  exhibits,  teaching,  public 
interpretation,  scientific  analysis  and 
scholarly  research.  Qualified 
professionals 'would  include,  but  not  be 
limited  to,  curators,  conservators.. 
c<rilection  managers,  exhibitors, 
researchers,  scholars,  ardieolOgical 
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contnctofs  and  adacatocs.  Stodents 
■lajr  ate  a  collactioii  wviieii  ander  the 
direction  of  a  qiialifiwd  peofcwiongl. 
Any  resaltiag  exkibits  and  pabbcatiaas 
»haU,ackao»rlcdge  the  repoaitiMy  a*  the 
curatorial  facility  and  the  Federal 
agency  as  the  owner  or  administratar.  as 
appropriate.  When  the  coUection  iafrom 
Indian  lands  and  the  Indian  landowner 
find  the  Indian  tribe  having  furischction 
over  die  lands  wish  to  be  identified, 
thoae  iadivkhials  and  the  Indian  tribe 
shall  also  be  acknowledsed.  Copies  of 
any  lesaltiwi  pwblications  shall  be 
provided  to  the  Repository  Official  and 
the  Federal  Agency  OfficiaL  When 
Indian  lands  are  involved,  copies  of 
such  publications  shall  also  be  provided 
to  the  Tribal  Offical  and  the  Tribal 
Historic  Preservation  Officer,  if  any.  of 
the  Indian  tribe  that  owns  or  has 
jurisdictiao  over  such  lands. 

(c)  Reiigiom  use*.  Religious  renuuns 
in  a  collection  shall  be  made  available 
to  persons  for  use  in  religious  rituals  or 
spiritual  activities.  Religious  remains 
generally  are  of  interest  to  medicine 
men  and  arotnen.  and  other  religious 
practitioaers  and  persons  froai  Indian 
tribes.  Alaskan  Native  corporations. 
Native  Hawaiians.  and  other  indigenous 
and  iauaigrant  ethnic  social  and 
religious  groups  that  have  aboriginal  or 
historic  ties  to  the  lands  from  which  the 
remains  are  recovered,  and  have 
tniditioaally  used  the  remains  or  class 
of  remains  in  religious  rituals  or  spiritual 
activities. 

(d)  Terau  and  conditions.  (1)  In 
accordance  with  section  9  of  the 
Archaeokigical  Resources  Protectioo 
Act  (16  US.C  VOMt)  and  section  30«  of 
the  National  Historic  I¥esenratioa  Act 
(16  US.C  470  H^).  the  Federal  Agency 
Official  shaU  restrict  access  to 
associated  records  that  contain 
information  relating  to  the  nature, 
location  or  character  of  a  prehistoric  or 
historic  resoarce  aniess  the  Federal 
Agency  Official  determines  that  such 
discloaare  arouU  not  create  a  risk  of 
harm,  theft  Or  destruction  to  the 
resirarce  or  to  the  area  or  place  where 
the  Tesource  is  located. 

(2)  SectioB  -.ia(aN2)  of  uniform 
regulations  43  CFR  part  7. 36  C31t  part 
296. 18  CFR  part  1312.  and  32  CFR  part 
229  sets  forth  praoedares  whereby 
infonnatioa  rriatiag  to  the  nature, 
location  or  character  of  a  prehistoric  or 
historic  resoarce  amy  t»e  made  available 
to  die  Governor  of  any  State.  The 
Federal  A^eacy  Official  may  make 
information  available  to  other  persons 
who.  following  the  procedures  ia 
§-.18(a)(2)  of  the  referenced  onifonn 
regulations.  deaMMStrate  that  the 
disclaaara  will  aol  uaato  a  risk  of  hann. 


theft  or  destrnction  to  the  resowce  or  to 
the  area  or  place  where  the  resoarce  is 
located.  Other  persons  generatty  would 
include,  but  not  be  limited  ta 
archealogical  contractors,  researchers, 
scholars,  tribal  representatives.  Federal, 
State  and  kical  agency  personnel,  and 
other  persons  who  are  studying  the 
resource  or  class  or  resoiutxs. 

(3)  When  a  collection  is  from  Indian 
lands,  the  Federal  Agency  Official  shall 
place  such  terms  and  conditions  as  may 
be  requested  by  the  Indian  landowner 
and  the  Indian  tribe  having  jurisdiction 
over  the  lands  on: 

(i)  Scientific,  educational  or  religious 
uses  of  material  remains;  and 

(ii)  Access  to  associated  records  that 
contain  information  relating  to  the 
nature,  location  or  character  of  the 
resource. 

(4)  When  a  collection  is  from  a  site  on 
public  lands  that  the  Federal  Agency 
Official  has  determined  is  of  religious  or 
cultural  importance  to  any  Indian  tribe 
having  aboriginal  or  historic  ties  to  sudi 
lands,  the  Federal  Agency  Official  shall 
place  such  terms  and  conditions  as  may 
have  been  developed  pursuant  to  S  -.7  of 
uniform  regulations  43  CFR  part  7, 36 
CFR  part  296. 18  CFR  part  1312.  and  32 
CFR  part  229  on: 

(i)  Scientific  educational  or  religious 
uses  of  material  remains:  and 

(ii)  Access  to  associated  records  that 
contain  information  relating  to  the 
nature,  location  or  character  of  the 
resource. 

(5)  The  Federal  Agency  Official  shall 
not  allow  uses  that  would  alter,  damage 
or  destory  an  object  in  a  coUectitm 
unless  the  Federal  Agency  Official 
determines  that  each  use  is  necessary 
for  scientifc  studies  or  public 
interpretation,  and  the  potential  gain  in 
scientific  or  interpretive  infonnatioa 
outweighs  the  potential  loss  of  the 
object  When  possible,  such  use  should 
be  limited  to  unprovenienced. 
nonunique,  nonfragile  obiectB,  or  to  a 
sample  of  objects  drawn  from  a  larger 
collection  of  similar  objects. 

(e)  No  collection  (or  a  part  thereof) 
shall  be  loaned  to  any  person  without  a 
written  agreement  between  the 
Repository  Official  and  the  borrower 
that  specifies  the  terms  and  conditions 
of  the  loan.  Appendix  C  to  the 
regulations  in  this  part  contains  an 
example  of  a  short-term  loan  agreement 
for  a  federally-owned  collection.  At  a 
minimum,  a  loan  agreement  shall 
specify: 

(1)  The  collection  or  object  being 
loaned: 

(2)  The  purpose  of  the  loan: 

(3)  The  length  of  the  loan: 


(4)  Any  restrictions  on  sdentific. 
educational  or  reli^oos  uses,  including 
whether  any  object  may  be  altered, 
daauged  or  destroyed; 

(5)  Except  as  provided  in  paragraph 
(ej(4):of  diis  section,  that  the  boiTOwer 
shall  handle  the  collection  or  object    - 
being  borrowed  during  the  term  of  the 
loan  in  accordance  with  this  part  so  as 
not  to  damage  or  reduce  its  scentific 
educational,  religious  or  cultmal  value: 
and 

(6)  Any  requirements  for  insuring  the 
collection  or  object  being  borrowed  for 
any  loss,  damage  or  destruction  during 
transit  and  while  in  the  borrower's 
possession. 

(f)  The  Federal  Agency  Official  shall 
ensure  that  the  Repository  Official 
maintains  administrative  records  that 
document  approved  scentific 
educational  and  religious  uses  of  the 
collection. 

(g)  The  Repository  Official  may 
charge  persons  who  study,  borrow  or 
use  a  coUectton  (or  a  part  thereoQ 
reasonable  fees  to  cover  costs  for 
handling,  packing,  shipping  and  insuring 
material  remains,  for  photocopying 
associated  records,  and  for  other  related 
incidental  costs. 

$79.11    Conduct  Of  Inspactioos and 
Inventories. 

(a)  The  inspections  and  inventories 
specified  in  this  section  shall  be 
conducted  periodically  in  accordance 
with  the  Federal  Property  and 
Administrative  Services  Act  (40  U.S.C 
484).  its  implementing  regulation  (41 
CFR  part  101).  any  agency-specific 
regulations  on  the  management  of 
Fmleral  property,  and  any  agency- 
specific  statutes  and  regulations  on  the 
management  of  museum  collections. 

(b)  Consistent  with  paragraph  (a)  of 
this  section,  the  Federal  Agency  Official 
shall  ensure  that  the  Rqxnitory  Official: 

(1)  Provides  the  Federal  Agency 
Official  and.  when  the  collection  is  from 
Indian  lands,  the  Indian  landowner  and 
the  Tribal  Offical  of  die  Indian  tribe  that 
has  jurisdiction  over  the  lands  with  a 
copy  of  the  catalog  list  of  the  contents  of 
the  coUection  received  and  accessioned 
by  the  repository; 

(2)  Provides  the  Federal  Agem^ 
Official  will  a  list  of  any  other  U.S. 
Government-owned  personal  property 
received  by  the  repository; 

(3)  Periodically  inspects  die  physical 
plant  for  the  purpose  of  monitoring  the 
physical  secwity  and  environmental 
control  measures; 

(4)  Periodically  inspects  the  cdlection 
for  the  purposes  of  assessing  the 
condition  of  the  material  remains  and 
associated  records,  and  of  monitoring 


those  remahis  and  records  for  possible 
deterioration  and  damage; 

(5)  Periodii»lly  inventories  the 
collection  by  accession,  lot  or  catalog 
record  for  the  purpose  of  verifying  the 
location  of  the  material  remains  and 
associated  records; 

(6)  Periodically  inventories  any  other 
U.S.  Govenunent-owned  personal 
property  in  the  possession  of  the 
repository; 

(7)  Has  quaUfied  museum 
professionals  conduct  the  inspections 
and  inventories: 

(8)  Following  each  inspection  and 
inventory,  prepares  and  provides  the 
Federal  Agency  Official  with  a  written 
report  of  the  results  of  the  inspection- . 
and  inventory,  including  the  status  of 
the  collection,  treatments  completed  and 
recommendations  for  additional 
treatments.  When  the  collection  is  from 
Indian  lands,  the  Indian  landowner  and 
the  Tribal  Official  of  the  Indian  tribe 
that  has  jurisdiction  over  the  lands  shall 
also  be  provided  with  a  copy  of  the 
report; 

(9)  Within  five  (5)  days  of  the 
discovery  of  any  loss  or  theft  of, 
deterioriation  and  damage  to,  or 
destruction  of  the  collection  (or  a  part 
thereof)  or  any  other  U.S.  Government- 
owned  personal  property,  prepares  and 
provides  the  Federal  Agency  Official 
with  a  written  notification  of  the 
circumstances  surrounding  the  loss, 
theft,  deterioration,  damage  or 
destruction.  When  the  collection  is  from 
Indian  lands,  the  Indian  landowner  and 
the  Tribal  Official  and  the  Indian  tribe 
that  has  jurisdiction  over  the  lands  shall 
also  be  provided  with  a  copy  of  the 
notification;  and 

(10)  Makes  the  repository,  the 
collection  and  any  other  U.S. 

'  Government-owned  personal  property 
available  for  periodic  inspection  by  the: 

(i)  Federal  Agency  Official; 

(ii)  When  the  collection  is  from  Indian 
lands,  the  Indian  landowner  and  the 
Tribal  Official  of  the  Indian  tribe  that 
has  jurisdiction  over  the  lands;  and 

(iii)  When  the  collection  contains 
religious  remains,  the  Indian  tribal 
elders,  religious  leaders,  and  other 
officials  representing  the  Indian  tribe  or 
other  group  for  which  the  remains  have 
religious  or  sacred  importance. 

(c)  Consistent  with  paragraph  (a)  of 
this  section,  the  Federal  Agency  Official 
shall  have  qualified  Federal  agency 
professionals: 

(1)  Investigate  reports  of  a  lost,  stolen, 
deteriorated,  damaged  or  destroyed 
collection  (or  a  part  thereof)  or  any 
other  U.S.  Government-owned  personal 
property;  and 

(2)  Periodically  inspect  the  repository, 


the  collection  and  any  other  U.S. 
Government-owned  personal  property 
for  the  purposes  of: 

(i)  Determining  whether  the  repository 
is  in  compliance  with  the  minimum 
standards  set  forth  in  §  79.9  of  this  part; 
and 

(ii)  Evaluating  the  performance  of  the 
repository  in  providing  curatorial 
services  under  any  contract 
memorandiun.  agreement  or  other 
appropriate  written  instrument 

(d)  The  frequency  and  methods  for 
conducting  and  documenting  inspections 
and  inventories  stipulated  in  this  section 
shall  be  mutually  agreed  upon,  in 
writing,  by  the  Federal  Agency  Official 
and  the  Repository  Official,  and  be 
appropriate  to  the  natiue  and  content  of 
the  collection: 

(1)  Collections  from  Indian  lands  shall 
be  inspected  and  inventoried  in 
accordance  with  such  terms  and 
conditions  as  may  be  requested  by  the 
Indian  landowner  and  the  Indian  tribe 
having  jurisdiction  over  the  lands. 

(2)  Religious  remains  in  collections 
from  public  lands  shall  be  inspected  and 
inventoried  in  accordance  with  such 
terms  and  conditions  as  may  have  been 
developed  pursuant  to  {  -.7  of  uniform 
regulations  43  CFR  part  7,  36  CFR  part 
296, 18  CFR  part  1312,  and  32  CFR  part 
229. 

(3)  Material  remains  and  records  of  a 
fragile  or  perishable  nature  should  be 
inspected  for  deterioration  and  damage 
on  a  more  fiequent  basis  than  lithic  or 
more  stable  remains  or  records. 

(4)  Because  frequent  handling  will 
accelerate  the  breakdown  of  fragile 
materials,  material  remains  and  records 
should  be  viewed  but  handled  as  little 
as  possible  during  inspections  and 
inventories. 

(5)  Material  remains  and  records  of  a 
valuable  nature  should  be  inventoried 
on  a  more  frequent  basis  than  other  less 
valuable  remains  or  records. 

(6)  Persons  such  as  those  listed  in 

S  7g.6{c)  of  this  part  who  have  expertise 
in  the  management  and  preservation  of 
similar  collections  should  be  able  to 
provide  advice  to  the  Federal  Agency 
Official  concerning  the  appropriate 
frequency  and  methods  for  conducting 
inspections  and  inventories  of  a 
particular  collection. 

(e)  Consistent  with  the  Single  Audit 
Act  (31  U.S.C.  75),  when  two  or  more 
Federal  agencies  deposit  collections  in 
the  same  repository,  the  Federal  Agency 
Officials  should  enter  into  an 
interagency  agreem'ent  for  the  purposes 
of: 

(1)  Requesting  the  Repository  Official 
to  coordinate  the  inspections  and 
inventories,  stipulated  in  paragraph  (b) 


of  this  section,  for  each  of  the 
collections; 

(2)  Designating  one  or  more  qualified 
Federal  agency  professionals  to: 

(i)  Conduct- inspections,  stipulated  in 
paragraph  (c)(2)  of  this  section,  on 
behalf  of  the  other  agencies;  and 

(ii)  Following  each  insf>ection,  prepare 
and  distribute  to  each  Federal  Agency 
Official  a  written  report  of  findings, 
including  an  evaluation  of  performance 
and  recommendations  to  correct  any 
deficiencies  and  resolve  any  problems 
that  were  identified.  When  the 
collection  is  from  Indian  lands,  the 
Indian  landowner  and  the  Tribal  Official 
of  the  Indian  tribe  that  has  jurisdiction 
over  the  lands  shall  also  be  provided 
with  a  copy  of  the  report;  and 

(3)  Ensuring  consistency  in  the 
conduct  of  inspections  and  inventories 
conducted  pursuant  to  this  section. 

Appendix  A  to  Part  79— Example  of  a 
Deed  of  Gift 

DEED  OF  GIFT 

TO  THE 

(Name  of  the  Federal  agency) 

Whereas,  the  (name  of  the  Federal  agency), 
hereinafter  called  the  Recipient,  is 
dedicated  to  the  preservation  and 
protection  of  artifacts,  specimens  and 
associated  records  that  are  generated  in 
connection  with  its  projects  and  programs; 

Whereas,  certain  artifacts  and  specimens, 
listed  in  Attachment  A  to  this  Deed  of  Gift 
were  recoverd  from  the  (name  of  the 
prehistoric  or  historic  resource)  site  in 
connection  with  the  Recipient's  (name  of 
the  Recipient's  project)  project; 

Whereas,  the  (name  of  the  prehistoric  or 
historic  resource)  site  is  located  on  lands  to 
which  title  is  held  by  (name  of  the  donor), 
hereinafter  called  the  Donor,  and  that  the 
Donor  holds  free  and  clear  title  to  the 
artifacts  and  specimens;  and 

Whereas,  the  Donor  is  desirous  of  donating 
the  artifacts  and  speciments  to  the 
Recipient  to  ensure  their  continued 
preservation  and  protection; 

Now  therefore,  the  Donor  does  hereby 
unconditionally  donate  to  the  Recipient  for 
unrestricted  use,  the  artifacts  and 
specimens  listed  in  Attachment  A  to  this 
Deed  of  Gift;  and 

The  Recipient  hereby  gratefully 
acknowleges  the  receipt  of  the  artifacts  and 
speciments. 

Signed:  (signature  of  the  Donor) 
Date:  (date) 

Signed:  (signature  of  the  Federal  Agency 

OfTicial) 
Date:  (date) 

Attachment  A:  Inventory  of  Artifacts  and 
Specimens. 
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AppemfixBlBBMtyi    ruMipleofa 
Memorandum  of  Undentandiiig  for 

Q— iBrialSarwte— fararodewMy 
Ownadi 


MEMORANDUM  OP  UNDBRStAra)lNG 
FOR  CURATORIAL  SBKVKSS  BBIYfEBi 

THE 

(NuM  of  the  Fedecal  ««eiKy) 

AND  THE 

(Name  of  the  Repository) 
This  Memofaiufaiin  of  UDdentanding  is 

entered  tnto  this  (day)  day  of  (month  and 

year),  between  the  United  States  of  America. 

acting  by  and  tbrough  the  (name  of  Ae 

Federal  agency),  bereioafter  caOed  the 

Depositor,  aad  the  (name  of  Ibe  Repository). 

faereiiMAer  cdled  the  Reposiioty,  fai  tbe  Stale 

of  (oasM  of  the  State). 
The  Parties  do  witnesaeth  that. 

Whereas,  the  Depositor  has  the  responsibility 
under  Federal  law  to  preserve  for  future 
use  certaia  collections  of  arcbeological 
artiiiBGis.  specimeas  and  associated 
records,  herein  caMed  Ae  Collection,  listed 
in  Attachment  A  which  is  attached  hereto 
and  made  a  part  hereof,  and  is  desirous  of 
obtaining  curatorial  services;  and 

Whereas,  the  Repository  is  desirous  of 
obtaining,  housing  and  maintaining  the 
Collection,  and  recopiizes  the  benefits 
which  will  accrue  to  it  the  public  and 
scientific  interests  by  housing  and 
maintaining  ne  Collection  for  study  and 
other  edacational  paipoaes.  and 

Whereas,  the  Parties  hrnto  wcopiixe  the 
Federal  Govemnenf a  continBed 
ownership  and  control  over  the  CoUection 
and  any  other  US.  Government-owned 
personal  praperty.  listed  ia  Attachment  B 
whidi  is  attached  hereto  and  made  a  part 
hereoC  provided  to  the  Repository,  and  the 
Federal  Government's  responsibility  to 
ensure  that  the  Collection  is  suitably 
managed  and  pieaerved  for  the  piAUc 
good:  and 

Wtemm,  Ihe  Parties  hereto  tecogniae  the 
rantaal  benefits  to  be  derived  by  having  die 
Cofleclion  anitafaiy  bonsed  and  maintained 
by  the  Repository: 

Now  therefore,  tb»  Parties  do  mutually  agree 
as  follows: 
1.  The  Reposttoiy  shall: 

a.  Provide  for  the  projpssional  care  and 
management  of  the  Collection  bom  the 
(names  of  the  prehistoric  and  historic 
resources]  sites,  assigned  (list  site  numbers) 
site  numbers.  The  cdlections  were  recovered 
in  connection  with  the  (name  of  the  Federal 
or  ledeiany'-authufiieu  profectj  piofect. 
located  in  (name  of  the  nearatt  city  or  town), 
(name  of  ^  couty)  county,  in  the  State  of 
(name  of  the  State). 

b.  Perform  all  work  necessary  to  protect 
the  Collection  in  accordance  with  the 
regulation  36  CFR  part  7*  for  the  caiation  of 
federally-owned  and  administered 
archeological  collections  and  the  terms  and 
conditiona  stipalatad  in  Attachment  C  to  this 
Memorandum. 

&  Assign  as  the  Curator,  the  Collections 
Manager  and  the  Conservator  having 
responaibility  for  te  wmk  ondcr  this 
Memorandum,  persons  who  are  qualified  ' 
museum  professionals  and  whose  expertise  is 


appropriate  to  the  nature  and  contenl  of  the 
CoUectiaa. 

d.  Begin  all  woric  on  or  about  (nMnlh,  dale 
and  year)  and  oontinae  for  a  period  of 
(number  of  years)  yean  or  until  sooner 
terminated  or  revcdced  in  accordance  tvith  the 
terms  set  forth  herein. 

e.  Provide  and  maintain  a  repository 
facility  having  requisite  equipment,  space 
and  adeqaate  safeguards  for  the  physical 
security  and  controlled  environment  for  the 
Collection  and  any  other  U.S.  Govemment- 
owned  personal  property  in  the  possossioa  of 
the  Repository. 

t  Not  in  any  way  adversely  alter  or  de&ce 
any  of  the  CoUection  except  as  may  be 
absolutely  necessary  in  die  course  of 
stabilization,  conservation,  scientific  study, 
analysia  md  research.  Any  activity  that  will 
involve  die  intentioaal  destrvction  of  any  of 
the  CoUection  mnat  be  approved  in  advuwe 
and  in  writing  by  the  Depositor. 

g.  Annnally  inspect  the  fadlitiea.  the 
Collection  and  any  other  U.S.  Govemmenl- 
owned  personal  property.  Every  (number  of 
years)  years  inventory  the  Collection  and  any 
other  U.S.  Government-owned  personal 
property.  Peiform  only  those  conservatien 
treatments  as  are  absohitdy  neoesaaty  to 
ensure  the  physical  stalnlity  and  integrity  oi 
the  Collection,  and  report  the  results  of 
inventories,  inspections  and  treatments  to  the 
Dq>ositor. 

h.  Within  five  (5)  days  of  discovery,  report 
all  instances  of  aiod  drcumstances 
surrounding  loss  of,  deterioration  and 
damage  to,  or  destraction  of  the  CoUection 
and  any  other  U.S.  Government-owned 
personal  property  to  the  Depositor,  and  those 
actions  taken  to  stabilixe  tbie  Collection  and 
to  ootrect  any  deficiencies  in  the  physical 
plant  or  operating  procedurea  that  may  have 
contributed  to  the  loss,  deterioration,  damage 
or  destruction.  Any  actions  that  wiU  involve 
the  repair  and  restoration  of  any  of  the 
Collection  and  any  other  U.S.  Govemment- 
ovmed  personal  property  must  be  approved 
in  advance  and  hi  tvriting  by  the  Di^positor. 

i.  Review  and  approve  or  deny  requests  for 
access  to  or  short-term  loan  of  the  CoUection 
(or  a  part  thereof)  for  scientific  educational 
or  religiotts  uses  in  accordance  writh  the 
regulation  36  CFR  part  79  for  the  cmation  of 
federally-owned  and  administered 
archeological  collections  and  the  terms  and 
conditions  stipulated  in  Attachment  C  of  this 
Memorandum,  bi  addition,  refer  requests  for 
conaomptive  ases  of  the  CoDection  (or  a  part 
thereof)  to  the  Depositor  for  approval  or 
deniaL 

J.  Not  BKMlgege.  pledge,  assign,  repatriate, 
transfer,  exchange,  give,  sublet,  discard  or 
part  with  poseessioo  of  any  of  the  Collection 
or  any  other  U.S.  Government-owned 
personal  prc^>erty  in  any  manner  to  any  third 
party  either  cfirectiy  or  ta-directiy  without  the 
prior  wTMen  pei  mission  of  the  Depositor,  and 
redirect  any  each  reqaest  to  the  Depositor  for 
response.  Ia  addition,  not  take  any  action 
whereby  any  of  die  CoUection  or  any  other 
U.S.  Covernaicat  owned  personal  propet  ty 
shaU^MT  may  be  encumbered,  seized,  taken  in 
execution,  sold,  attached,  lost,  stolen, 
destroyed  or  damaged. 

2.  The  Depositor  sfaalh 

a.  On  or  about  (aiondi,  date  and  year), 
deliver  or  cause  to  be  delivered  to  the 


ReposHoty  the  CoUection.  as  described  in 
Attachment  A,  and  any  other  U.S. 
Government-owned  personal  property,  as 
described  in  Attachment  & 

b.  Assign  as  the  Depositor's  Representative 
having  ftiU  awthority  with  regard  to  this 
Memorandum,  a  person  who  meets  pertinent 
professional  qualifications, 

c.  Evety  (number  of  years)  year*,  fointly 
with  the  Repository's  designated 
representative,  have  the  Depositor's 
Representative  inspect  and  inventory  the 
Collection  and  any  other  U.S.  Government- 
owned  personal  property,  and  inspect  the 
repository  faciUty. 

d.  Review  and  approve  or  deny  requests  for 
consumptively  using  the  CoUection  (or  a  pari 
thereof). 

3.  Removal  of  aU  or  any  portion  of  the 
Collection  from  the  premises  of  the 
Repository  for  scientific,  educational  or 
religious  purposes  may  be  allowed  onfy  in 
accordance  wridi  the  regulation  36  CFR  part 
79  for  the  curation  of  federaUy-owned  and 
administered  ardieological  collections;  die 
terms  and  conditions  stipulated  in 
Attachment  C  to  this  Memorandum;  any 
conditions  for  handling,  packaging  and 
transporting  the  Collection;  and  other 
conditions  tiut  may  be  specified  by  the 
Repository  to  prevent  breakage,  deterioration 
and  contamination. 

4.  The  Collection  or  portions  thereof  may 
be  exlnbited.  photographed  or  otherwise 
reproduced  and  studied  in  accordance  with 
the  terms  and  conditions  stipulated  in 
Attachment  C  to  this  Memorandum.  AU 
exhibits,  reproductions  and  studies  shaU 
credit  the  Depositor,  and  read  as  foUows: 
"Courtesy  of  the  (name  of  die  Federal 
agency)."  Hie  Refiositofy  agrees  to  provide 
the  Depositor  widi  copies  of  any  resulting 
publicationa. 

5.  The  Repository  shaU  maintain  complete 
and  accarate  records  of  the  CoUection  and 
any  other  U.S.  Govemment-owned  personal 
property,  including  information  on  the  study, 
use.  loan  and  location  of  said  CoUection 
which  has  been  removed  from  the  premises 
of  the  Repository. 

B.  Upon  execution  by  both  parties,  this 
Memorandum  of  Understanding  shaU  be 
effective  on  this  (day)  day  of  (month  and 
year),  and  diaU  remain  in  effect  for  (number 
of  years)  years,  at  whidi  time  it  «nU  be 
reviewed,  revised,  as  neoesaaiy,  and 
reaffirmed  or  terminated.  Hiis  Memorandum 
may  be  revised  or  extended  by  mutual 
consent  of  both  parties,  or  by  issuance  of  a 
written  amendment  signed  uid  dated  l^  both 
parties.  Other  party  may-teriBinata  this 
Memorandum  by  {Moviding  90  days  written 
notice.  Upon  termination,  the  Repository 
shall  return  sadi  Collection  and  any  odier 
U.S.  Government-owned  personal  properly  to 
the  destination  dirfeted  by  the  Depositor  and 
in  such  manner  to  preclude  breakage,  los*, 
detatioralion  and  contamination  during 
handling,  packaging  and  shipping,  and  in 
accordance  with  o^er  conditions  specified  ia 
writii^  by  the  Depositor.  If  die  Repository 
terminates,  or  is  in  default  of.  this 
Memorandum,  the  Repository  shaU  fund  the 
packaging  and  transportatton  costs.  If  the 
Depositor  terminates  this  Memorandum,  the 


Depositor  shall  ibnd  the  packaging  and 
transportation  costs. 

7.  "Title  to  the  Collection  being  cared  for 
and  maintained  under  this  Memorandum  Ues 
with  the  Federal  Government. 
In  witness  whereof,  the  Parties  hereto  have 

executed  this  Memorandum. 

Signed:  (signature  of  the  Federal  Agency 

Official) 
Date:  (date) 
Signed:  (signature  of  the  Repository  Official) 
Date:  (date) 

Attachment  Ac  Inventory  of  the  Collection 
Attachment  B;  Inventory  of  any  other  U.S. 

Government-owned  Personal  Property 
Attachment  C:  Terms  and  Conditions 

Required  by  the  Depositor 

Appendix  C  to  Part  79— Example  of  a 
Short-Term  Loan  Agreement  for  a 
FederaUy-Owned  CoUection 

SHORT-TERM  LOAN  AGREEMENT 

BETWEEN  THE 

(Name  of  the  Repository) 

ANDTHE 

(Name  of  the  Borrower) 

The  (name  of  the  Repository),  hereinafter 
called  the  Repository,  agrees  to  loan  to  (name 
of  the  Borrower],  hereinafter  called  the 
Borrower,  certain  artifacts,  specimens  and 
associated  records,  listed  in  Attachment  A. 


which  were  coUected  from  the  (name  of  the 
prehistoric  or  historic  resource)  site  which  is 
assigned  (list  site  number)  site  number.  The 
collection  was  recovered  in  connection  with 
the  (name  of  the  Federal  or  federally 
authorized  project]  prefect,  located  in  (name 
of  the  nearest  city  or  town],  (name  of  the 
county]  county  in  the  State  of  (name  of  the 
State).  The  Collection  is  the  property  of  the 
U.S.  Government. 

The  artifacts,  specimens  and  associated 
records  are  being  loaned  for  the  purpose  of 
(cite  the  purpose  of  the  loan],  beginning  on 
(month,  day  and  year]  and  ending  on  (month, 
day  and  year). 

During  the  term  of  the  loa.n,  the  Borrower 
agrees  to  handle,  package  and  ship  or 
transport  the  Collection  in  a  manner  that 
protects  it  from  breakage,  loss,  deterioration 
and  contamination,  in  conformance  with  the 
regulation  36  CFR  part  79  for  the  curation  of 
federally-owned  and  administered 
archeological  collections  and  the  terms  and 
conditions  stipulated  in  Attachment  B  to  this 
loan  agreement. 

The  Borrower  agrees  to  assume  fuU 
responsibility  for  insuring  the  Collection  or 
for  providing  funds  for  the  repair  or 
replacement  of  objects  that  are  damaged  or 
lost  during  transit  and  while  in  the 
Borrower's  possession.  Within  five  (.■))  days 
of  discovery,  the  Borrower  will  notify  the 
Repository  of  instances  and  circumstances 
surrounding  any  loss  of,  deterioration  and 


damage  to,  or  destruction  of  the  Collection 
and  wiU,  at  the  direction  of  the  Repository, 
take  steps  to  conserve  damaged  materials. 

The  Borrower  agrees  to  acknowledge  and 
credit  the  U.S.  Government  and  the 
Repository  in  any  exhibits  or  publications 
resulting  from  the  loan.  The  credit  line  shall 
read  as  follows:  "Courtesy  of  the  (names  of 
the  Federal  agency  and  the  Repository)."  The 
Borrower  agrees  to  provide  the  Repository 
and  the  (name  of  the  Federal  agency]  with 
copies  of  any  resulting  publications. 

Upon  termination  of  this  agreement,  the 
Borrower  agrees  to  properly  package  and 
ship  or  transport  the  Collection  to  the 
Repository. 

Either  party  may  terminate  this  agreement, 
effective  not  less  dian  (number  of  days]  days 
after  receipt  by  the  other  party  of  written 
notice,  widiout  further  hability  to  either 
party. 

Signed:  (signature  of  the  Repository  Official) 
Date:  (date) 

Signed:  (signature  of  the  Borrower) 
Date:  (date) 

Attachment  A:  Inventory  of  the  Objects 
being  Loaned. 

Attachment  B:  Terms  and  Conditions  of  the 
Loan. 
[FR  Doc.  90-21348  Filed  9-11-90;  8:45  am) 
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Prodaination  6175  of  September  6, 1990 

Agreement  on  Trade  Relations  Between  the  United  States  of 
America  and  the  Czech  and  Slovak  Federal  Republic 


By  the  President  of  the  United  States  of  America     .  , 

A  Proclamation  :<    - 

1.  Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  as  President  of  the  United  States  of  America.  I,  acting 
through  duly  empowered  representatives,  entered  into  negotiations  with  repre- 
sentatives of  the  Czech  and  Slovak  Federal  Republic  to  conclude  an  agree- 
ment on  trade  relations  between  the  United  States  of  America  and  the  Czech 
and  Slovak  Federal  Republic. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements  of 
the  Trade  Act  of  1974  (P.L  93-618,  January  3, 1975;  88  Stat.  1978).  as  amended 
(the  'Trade  Act"). 

3.  As  a  result  of  these  negotiations,  an  "Agreement  on  Trade  Relations 
Between  the  Government  of  the  United  States  of  America  and  the  Government 
of  the  Czechoslovak  Federative  Republic."  including  exchanges  of  letters 
which  form  an  integral  part  of  the  Agreement,  the  foregoing  in  English  and 
Czech,  was  signed  on  April  12,  1990,  by  duly  empowered  representatives  of 
the  two  Governments  and  is  set  forth  as  an  annex  to  this  proclamation. 

4.  This  Agreement  conforms  to  the  requirements  relating  to  bilateral  conuner- 
cial  agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C.  2435(b)). 

5.  Article  XVIII  of  the  Agreement  provides  that  the  Agreement  shall  enter  into 
force  on  the  date  of  exchange  of  written  notices  of  acceptance  by  the  two 
Governments. 

6.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  heretofore  denied  such  treatment,  and  a  proclamation  implement- 
ing such  agreement,  shall  take  effect  only  if  approved  by  the  Congress  under 
the  provisions  of  that  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  the  substance 
of  the  provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and 
actions  taken  thereunder. 

NOW,  THEREFORE,  1,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  404. 40S  and  604  '^ 
of  the  Trade  Act  kA  1974,  as  amended,  do  proclaim  that: 

(1)  Tliis  proclamation  shall  become  effective,  said  Agreement  shall  enter  into 
force,  and  nondiscriminatory  treatment  shall  be  extended  to  the  products  of 
the  Czech  and  Slovak  Federal  Republic  in  accordance  with  the  terms  of  said 
Agreement;  on  the  date  of  exchange  of  written  notices  of  acceptance  in 
accordance  with  Article  XVIII  of  said  Agreement.  The  United  States  Trade 
Representative  shall  publish  notice  of  the  effective  date  in  the  Federal 
Register.  !...;■. 
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(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  into  the  customs  territory  of  the  United  States  on  ot  after  the 
date  provided  in  paragraph  (1)  of  this  proclamation,  general  note  3(b)  of  the 
Harmonized  Tariff  Schedule  of  the  United  States,  enumerating  those  countries 
whose  products  are  subject  to  duty  at  the  rates  set  forth  in  rate  of  duty  column 
2  of  the  tariff  schedule,  is  modified  by  striking  out  "Czechoslovakia". 

IN  WITNESS  WHEREOF.  I  have  herevmto  set  my  hand  this  sixth  day  of 
Septeiid)er,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  of  the 
Indqiendence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


KUing  code  319S-ei-M 


Presidential  Documents 


AGREEMENT  ON  TRADE  RELATIONS  BETWEEN  THE 
GOVERNMENT  OF  THE  UNITED  STATES  OF  AMERICA 
AND  THE  GOVERNMENT  OF  THE  CZECHOSLOVAK  FED- 
ERATIVE REPUBUC 

The  Government  of  the  United  States  of  America  and  the  Government  of  the 
Czechoslovak  Federative  Republic  (hereinafter  referred  to  collectively  as 
"Parties"  and  individually  as  "Party"), 

Desiring  to  develop  further  the  enduring  friendship  between  their  nations. 

Noting  the  steady  improvement  in  relations  between  the  two  countries, 

Desiring  to  adopt  mutually  advantageous  and  ec^itable  rules  governing  their 
trade  and  to  ensure  a  predictable  commercial  environment. 

Affirming  that  the  evolution  of  market-based  economic  institutions  and  the 

strengthening  of  the  private  sector  will  aid  the  development  of  mutually 

beneficial  trade  relations, 

Acknowledging  that  the  development  of  trade  relations  and  direct  contact 

between  enterprises  of  the  Parties,  including  private  enterprises,  will  promote 

openness  and  mutual  understanding. 

Recognizing  that  development  of  bilateral  trade  may  contribute  to  better 

mutual  understanding  and  cooperation,  and  can  contribute  to  the  well-being  of 

workers  and  promote  respect  for  internationally  recognized  worker  rights. 

Resolving  to  incorporate  in  their  trade  relations  the  principles  and  rules  ofthe 
General  Agreement  on  Tariffs  and  Trade  (hereinafter  referred  to  as  "GATT  ). 
to  which  both  the  United  States  of  America  and  Czechoslovakia  are  founding 
contracting  parties, 

Being  convinced  that  an  agreement  on  trade  relations  between  the  two  Parties 
can  create  a  framework  which  v^rill  foster  the  development  and  expansion  of 
commercial  ties  between  their  respective  nationals  and  companies,  and  best 
serve  the  mutual  interests  of  the  Parties, 

Have  agreed  as  follows: 

ARTICLE  I.-APPUCATION  OF  THE  GATT,  MOST-FAVORED-NATION 
TREATMENT,  AND  THE  STATUS  OF  CERTAIN  GATT  CODES 

1.  Both  Parties  reaffirm  the  importance  of  their  participation  in  the  GATT  and 
the  importance  of  the  provisions  and  principles  of  the  GATT  for  their  respec- 
tive economic  policies. 

2.  To  this  end.  the  Parties  shall  apply  between  themselves  the  provisions  of 
the  GATT.  as  those  provisions  apply  to  each  Party,  and  shall  accord  eadh 
Other's  products  most-favored-nation  treatment  as  provided  m  the  GATT, 
provided  that,  to  the  extent  any  provision  of  the  GATT  is  inconsistent  with 
any  provision  of  this  Agreement,  the  latter  shall  apply. 

3.  Both  Parties  reaffirm  the  importance  of  their  participation  in  the  Agreement 
on  Technical  Barriers  to  Trade,  the  Agreement  on  Import  Ucensing  Proce- 
dures, the  Agreement  on  Implementation  of  Article  VU  of  the  GATT  and  the 
Protocol  to  that  Agreement  (Customs  Valuation),  and  the  Agreement  on 
Implementation  of  Article  VI  of  the  GATT  (Anti-Dumping)  and  the  importance 
of  the  provisions  and  principles  therein  for  their  respective  economic  pohcies. 
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Both  Parties  commit  to  participating  in  maltilateral  negotiations  pertaining  to 
those  agreements  with  a  view  towards  improving  them. 

4.  Each  Party  shall  accord  to  imports  of  products  and  services  originating  in 
ihe  territory  of  die  other  Party  most-favored-nation  treatment  with  respect  to 
the  allocation  of  and  access  to  the  currency  needed  to  pay  for  such  imports. 

ARTICLE     n^MAINTAINING     A     SATISFACTORY     BALANCE     OF 
MARKET  OPFORTUNrnES 

1.  The  Parties  agree  to  maintain  a  satisfactory  balance  of  market  access 
opportunities  in  trade  in  products  and  services,  taking  into  account,  inter  alia> 
the  extent  of  tariffs  or  other  duties  or  charges  on  trade  in  products  and 
services;  die  extent  of  noa-tariff  barriers;  the  effects  of  state-to-state  trade 
agreements;  and  the  extent  of  responsilNlities  and  rights  deriving  from  those 
GATT  Codes  or  similar  agreements  to  which  both  Parties  are  signatories,  and 
in  particular  to  reciprocate  satisfactorily  reductions  by  the  other  Party  in 
tariffs  and  nontariff  barriers  to  trade  that  result  from  multilateral  negotiations. 

2.  Each  Party  shall  administer  all  tariff  and  nontariff  measures  affecting  trade 
in  products  and  services  in  a  manner  which  affords,  with  respect  to  both  third 
country  and  domestic  competitors,  meaningful  competitive  opportunities  for 
products  and  services  of  the  odier  Party. 

ARTICLE  lU.— GENERAL  OBUGATIONS  WITH  RESPECT  TO  TRADE 

1.  Trade  shall  be  effected  by  contracts  between  nationals  and  companies  of 
the  United  States  and  economic  entities  of  Czechoslovakia  concluded  on  the 
basis  of  non-discrimination  and  in  the  exercise  of  their  independent  commer- 
dal  fudgement  and  on  the  basis  cd  customary  commercial  considerations  such 
as  {HJce,  quality,  availability,  delivery  and  terms  of  payment. 

2.  Neither  Party  shall  require  or  encourage  nationals  and  companies  of  the 
United  States  or  Czedioslovakia  to  engage  in  barter  or  countertrade. 

ARTICLE  IV.— EXPANSION  AND  PROMOTION  OF  TRADE 

1.  The  Parties  affirm  their  desire  to  expand  trade  in  products  and  services 
consistent  with  die  terms  of  this  Agreement.  They  shall  take  appropriate 
measures  to  encourage  and  facilitate  the  exchange  of  products  and  services 
and  to  seciu-e  favorable  conditions  for  the  long  term  development  of  trade 
relations  between  their  respective  nationals  and  companies.  The  Parties  shall 
promote  the  development  and  diversification  of  their  commercial  exchanges  to 
the  foQest  extent  possible. 

2.  The  Parties  shall  take  appropriate  measures  to  encourage  the  expansion  of 
commercial  contacts  with  a  view  to  increasing  trade.  In  this  regard,  the 
Government  of  Czechoslovakia  expects  that,  during  the  term  of  this  Agree- 
ment, economic  entities  of  Czechoslovakia  shall,  consistent  with  commercial 
considerations,  increase  their  purchases  of  products  and  services  from  the 
United  States,  while  the  Government  of  the  United  States  expects  that  the 
effect  of  this  Agreemert  wiH  be  to  encourage  increased  purchases  by  nation- 
als and  corapaniea  of  dte  United  States  of  products  and  services  from  Czecho- 
slovakia. Toward  diis  end,  the  Parties  shall  publicize  this  Agreement  and 
ensure  titat  it  is  made  available  to  all  interested  parties. 

3.  Each  Party  shall  encowage  and  facilitate  the  holding  of  trade  promotional 
events  sudi  as  fairs,  exhibitions,  misncms  and,  seminars  in  its  territory  and  in 
the  tenHofy  of  die  oAer  Party.  SimUariy,  each  Party  shall  encourage  and 
fad^ate  tiMe  participation  of  its  respective  nationals  and  companies  in  such 
events.  Subject  to  tfie  laws  in  force  svithin  their  respective  territories,  the 
Parties  agree  to  allow  the  import  axtd  re-export  on  a  duty-free  basis  of  all 
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artides  far  me  in  taA  events,  provkiad  that  such  artider  are  not  sold  or 
othenArise  transferred. 

AltnCLB  V.-SUSINESS  FACILITATION 

1.  Each  Party  shall  afford  commerdal  representations  of  the  other  Party  fair 
and  eqnitaUs  treatment  with  respect  to  the  conduct  of  their  operations. 

2.  Subject  to  its  laws  and  procedures  governing  immigration  and  foreign 
missions,  each  Party  shall  permit  th«  establishment  within  its  territory  of 
commerdal  representations  of  nationals  and  companies  of  the  other  Party  and 
shall  accord  non-discriminatory  treatment  to  the  activities  of  such  representa- 
tions. 

3.  Subject  to  its  laws  and  procedures  governing  immigration  and  foreign 
missions,  eadi  Party  shall  permit  such  commercial  representations  established 
in  its  territory  to  hire  diredly  employees  who  are  nationals  of  either  Party  or 
of  third  countries  and  to  compensate  such  employees  on  terms  that  are 
mutually  agreed  between  the  parties,  consistent  with  such  Party's  minimimi 
wage  laws. 

4.  Each  Party  shall  permit  commerdal  representations  of  the  other  Party  to 
import  and  use,  in  accordance  with  normal  commercial  practices,  office  and 
other  equipment  in  connection  with  the  condud  of  their  activities  in  the 
territory  of  such  Party. 

5.  Subject  to  its  laws  governing  foreign  missions,  each  Party  shall  permit  sudi 
commerdal  representations  access  to  office  space  and  living  accommodations 
on  a  non-discriminatory  basis,  induding  at  non-discriminatory  prices  where 
such  prices  are  set  or  controlled  by  the  government. 

6.  Subjed  to  its  laws  and  procedures  governing  immigration  and  foreign 
missions,  each  Party  shall  permit  nationals  and  companies  of  the  other  Party 
to  engage  or  serve  as  agents,  consultants  and  distributors  of  either  Party  and 
of  third  countries  on  prices  and  terms  mutually  agreed  between  the  parties, 
provided  that  such  agents,  cmsultants.  <k  distributors  are  entiUed  to  engage  in 
international  trade. 

7.  Each  Party  shall  in  accordance  with  its  commitments  made  in  the  Interna- 
tional Convention  to  Facilitate  the  Importation  of  Commercial  Samples  and 
Advertising  Material  done  at  Geneva  on  November  7. 1952.  permit  commer- 
dal representati<ms  to  stock  an  adequate  supply  of  samples.  In  addition,  each 
Party  shall  permit  commercial  representations  to  distribute  replacement  parts 
for  after-sales  services  on  a  non-commercial  basis. 

8.  Each  Party  shall  permit  nati<mals  and  companies  of  the  other  Party  to 
advertise  their  products  and  services  (a)  through  direct  agreement  with  the 
advertising  media,  including  television,  radio,  print  and  billboard,  and  (b)  by 
direct  mail,  induding  the  use  of  endosed  envelopes  and  cards  preaddressed  to 
that  national  or  company. 

9.  Each  Party  shall  encourage  direct  contact  between  nationals  and  companies 
of  the  other  Party  and  end-users  and  other  customers  of  their  goods  and 
services,  and  with  agencies  and  (Mganizations  whose  dedsions  will  affed 
potential  sales.  The  Parties  will  permit  md  encourage  direct  sales  between 
U.S.  nationals  and  companies  and  Czechoslovak  economic  entities. 

10.  Each  Party  shall  permit  nationals  and  companies  of  the  other  Party  to 
condud  market  studies,  eidiw  directly  or  by  contract,  within  its  territory.  To 
facilitate  the  oondud  of  market  researdu  each  Party  shall  upon  request  make 
available  non-coofidential,  noni>roprietary  information  within  its  possession 
to  nationals  and  companies  of  the  other  Party  engaged  in  such  efforts, 

IL  Each  Party  shall  provide  access  to  govemmentally-provided  services  on  a 
national  treatment  basis,  induding  public  utilities,  to  nationals  and  companies 
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of  the  other  Party  in  connection  with  the  operations  of  their  commercial 
representations. 

12.  Neither  Party  shall  impose  measures  which  unreasonably  impair  contrac- 
tual or  property  rights  or  other  interests  acquired  v^thin  its  territory  by 
nationals  and  companies  of  the  other  Party. 

ARTICLE  VI.— TRADE  IN  SERVICES 

1.  The  Parties  recognize  the  growing  economic  significance  of  service  indus- 
tries and  agree  to  consult  on  matters  affecting  the  conduct  of  service  business 
between  the  two  countries  and  on  particular  matters  of  mutual  interest 
relating  to  individual  service  sectors  with  the  objective  of  attaining  maximum 
possible  market  access. 

■*r  >  -  2.  Services  subject  to  existing  bilateral  agreements,  such  as  civil  aviation,  and 
services  subject  to  ongoing  negotiations,  such  as  maritime  transportation,  will 
be,  or  will  remain,  subject  to  their  respective  agreements. 

3.  Provisions  elsewhere  in  this  Agreement  relating  to  trade  promotion,  busi- 
ness facilitation,  commercial  representation,  transfers  and  convertibility,  shall 
apply  to  services  as  appropriate. 

ARTICLE  Vn.— TRANSPARENCY 

1.  Each  Party  shall  make  available  publicly,  on  a  timely  basis,  all  laws  and 
regulations,  judicial  decisions,  and  administrative  rulings  of  general  applica- 
tion related  to  commercial  activity,  including  trade,  investment,  taxation, 
banking,  insurance  and  other  financial  services,  transport  and  labor.  Each 
Party  shall  also  endeavor  to  provide  such  information  in  reading  rooms  in  its 
own  capital  and  in  the  capital  of  the  other  Party. 

2.  Each  Party  shall  provide  nationals  and  companies  of  the  other  Party  with 
access  to  available  non-confidential,  non-proprietary  data  on  the  national 
economy  and  individual  sectors,  including  information  on  foreign  trade. 

3.  Without  prejudice  to  either  Party's  obligations  and  rights  set  forth  in  the 
Agreement  on  Technical  Barriers  to  Trade,  each  Party  shall  allow  nationals 
and  companies  of  the  other  Party  the  opportunity,  to  the  extent  practicable,  to 
comment  on  the  formulation  of  rules  and  regulations  which  affect  the  conduct 
of  business  activities,  including,  inter  alia,  the  setting  of  standards  and 
technical  regulations. 

ARTICLE  Vin.— GOVERNMENT  COMMERCIAL  OFHCES 

1.  Subject  to  its  laws  governing  foreign  missions,  each  Party  shall  allow 
government  commercial  offices  to  hire  directly  host-coxmtry  nationals  and, 
subject  to  immigration  laws  and  procedures,  third-country  nationals. 

2.  Each  Party  shall  ensure  unhindered  access  of  host-country  nationals  to 
government  commercial  offices  of  the  other  Party. 

3.  Each  Party  shall  encourage  the  participation  of  its  nationals  and  companies 
in  the  activities  of  their  respective  government  commercial  offices,  especially 
with  respect  to  events  held  on  the  premises  of  such  commercial  offices. 

4.  Each  Party  shall  encourage  and  facilitate  access  by  government  commercial 
office  personnel  of  the  other  Party  to  host-country  officials  at  both  the  federal 
and  subfederal  level,  and  representatives  of  nationals  and  companies  of  the 
host  Party. 

5.  This  Agreement  shall  not  derogate  from  obligations  assumed  by  either  Party 
concerning  the  establishment  of  existing  government  commercial  offices. 
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1.  All  commercial  transactions  between  nationals  or  companies  of  the  Parties 
shall  be  made  in  United  States  dollars  or  any  other  currency  that  may  be 
designated  from  time  to  time  by  the  International  Monetary  Fund  as  being  a 
freely  usable  currency  unless  otherwise  agreed  between  the  parties  to  individ- 
ual transactioDS. 

2.  Neither  Party  shall  restrict  the  export  from  its  territory  of  convertible 
currencies  or  deposits,  or  instmments  representative  thereof,  obtained  in  an 
authorized  manner  in  connection  with  trade  in  products  and  services  by 
nationab  or  companies  of  the  other  Party. 

3.  Expenditures  in  the  territory  of  a  Party  by  nationals  and  companies  of  the 
other  Party  may  be  made  in  local  currency  received  in  an  authorized  manner. 

4.  In  connection  with  trade  in  products  and  services,  each  Party  shall  grant  to 
nationals  and  companies  of  the  other  Party  non-discriminatory  treatment  with 
respect  to: 

(a)  opening  and  maintaining  accounts  in  both  local  and  foreign  currency, 
and  having  access  to  funds  deposited,  in  financial  institutions  located  in  the 
territory  of  the  Party; 

(b)  payments,  remittances  and  transfers  of  convertible  currencies,  or  finan- 
dai  instnmients  representative  thereot  between  the  territories  of  the  two 
Parties,  as  well  as  between  the  territory  of  that  Party  and  that  of  any  third 
country:  and 

(c)  rates  of  exchange  and  related  matters. 

ARTICLE  X.— PROTECTION  OF  INTELLECTUAL  PROPERTY  RIGHTS 

1.  Both  Parties  agree  to  provide  adequate  and  effective  protection  and  enforce- 
ment for  patents,  trademarks,  copyrights,  trade  secrets  and  layout  designs  for 
integrated  circuits.  Each  Party  reaffirms  its  commitments  to  those  internation- 
al agreements  relating  to  intellectual  property  to  which  both  Parties  are 
signatories. 

2.  Each  Party  reaffirms  the  commitments  made  with  respect  to  industrial 
property  in  the  Paris  Convention  for  the  Protection  of  Industrial  Property  of 
March  20. 1883.  as  revised  at  Stockholm  on  July  14. 1967. 

3.  Each  Party  reaffirms  the  commitment  made  in  the  Universal  Copyright 
Convention  of  September  fi,  1952,  as  revised  at  Paris  on  July  24, 1971  as  well  as 
their  commitments  made  in  the  Berne  Convention  for  the  Protection  of  Literary 
and  Artistic  Works  of  .September  9, 1886.  as  revised  at  Paris  on  July  14.  1971. 

4.  To  provide  adequate  and  effective  protection  and  enforcement  of  intellectu- 
al property  rights,  each  Party  shall  inter  alia 

(a)  Provide  copyright  protection  for  computer  programs  and  databases  as 
literary  works  under  its  copyright  laws. 

(b)  Extend  the  term  of  protection  for  audiovisual  works  to  at  least  fifty  years 
from  the  date  the  woric  is  made  public. 

(c)  Provide  protection  for  sonnd  recordings  for  a  term  of  at  least  fifty  years 
frtmi  publication,  and  shaH  pnnide  rights  (o  prevent  unauthorized  distribution, 
reproduction  and  importation.  In  addition,  the  terms  of  such  protection  shall 
permit  the  owner  of  rij^ts  in  the  sound  recording  to  prevent  the  unauthorized 
rental  of  a  copy  of  ^e  sound  recording,  notwithstanding  the  purchase  of  the 
sound  recording. 

(d)  Provide  protection  far  hitegrated  circuit  layout  designs. 

(e)  Provide  product  and  process  protection  for  all  areas  of  technology 
(except  the  Parties  may  exclude  materials  useful  solely  in  atomic  weapons). 
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(f)  Provide  comprehensive  protection  for  trade  secrets. 

5.  The  Parties  agree  to  submit  to  their  respective  legislative  bodies  no  later 
than  Decnnber  31,  1991  the  legislation  necessary  to  carry  out  the  obligations 
of  this  Agreement  and  to  exert  their  best  efforts  to  enact  and  implement  this 
legislation  by  that  date.  ,, 

ARTICLE  XI.— IMPORT  REUEF 

1.  The  Parties  agree  to  consult  promptly  at  the  request  of  either  Party 
whenever  either  actual  or  prospective  imports  of  products  originating  in  the 
territory  of  the  other  Party  cause  or  threaten  to  cause  or  significantly  contrib- 
ute to  market  disruption.  Market  disruption  exists  within  a  domestic  industry 
whenever  imports  of  an  article,  like  or  directly  competitive  with  an  article 
produced  by  such  domestic  industry,  are  increasing  rapidly,  either  absolutely 
or  relatively,  so  as  to  be  a  significant  cause  of  material  injury,  or  threat 
thereof,  to  such  domestic  industry. 

2.  Determination  of  market  disruption  or  threat  thereof  by  the  importing  Party 
shall  be  based  upon  a  good  faith  application  of  its  laws  and  on  an  affirmative 
finding  of  relevant  facts  and  on  their  examination.  The  importing  Party,  in 
determining  whether  market  disruption  exists,  may  consider,  among  other 
factors:  the  volimie  of  imports  of  the  merchandise  which  is  the  subject  of  the 
inquiry;  the  effect  of  imports  of  the  merchandise  on  prices  in  the  territory -of 
the  importing  Party  for  like  or  directly  competitive  articles;  the  impact  of 
imports  of  such  merchandise  on  domestic  producers  of  like  or  directly  com- 
petitive articles;  and  evidence  of  disruptive  pricing  practices  or  other  efforts  to 
unfairly  manage  trade  patterns. 

3.  The  consultations  provided  for  in  paragraph  1  of  this  Article  shall  have  the 
objectives  of  (a)  presenting  and  examining  the  factors  relating  to  such  imports 
that  may  be  causing  or  threatening  to  cause  or  significantly  contributing  to 
market  disruption,  and  (b)  finding  means  of  preventing  or  remedying  such 
market  disruption.  Such  consultations  shall  be  concluded  within  sixty  days 
from  the  date  of  the  request  for  such  consultation,  unless  the  Parties  otherwise\ 
agree. 

4.  Unless  a  different  solution  is  mutually  agreed  upon  during  the  consultations, 
the  importing  Party  may  (a)  impose  quantitative  import  limitations,  tariff 
measures  or  any  other  restrictions  or  measures  to  such  extent  and  for  such  a 
time  as  it  deems  necessary  to  prevent  or  remedy  threatened  or  actual  market 
disruption,  and  (b)  take  appropriate  measures  to  ensure  that  imports  from  the 
territory  of  the  other  Party  comply  with  such  quantitative  limitations  or  other 
resections.  In  this  event,  the  other  Party  shall  be  fi^e  to  deviate  from  its 
obligations  under  this  Agreement  with  respect  to  substantially  equivalent 
trade. 

5.  Where  in  the  judgment  of  the  importing  Party,  emergency  action,  which  may 
include  the  existence  of  critical  circumstances,  is  necessary  to  prevent  or 
remedy  such  market  disruption,  the  importing  Party  may  take  such  action  at 
any  time  and  without  prior  consultations  provided  that  such  consultations 
■shiill  be  requested  immediately  thereafter.  '--..:.  I 

:  6.  Each  Party  shall  ensure  that  its  domestic  procedures  for  determining  maricet  - 
•^sraption  are  transparent  and  afford  affected  parties  an  opportunity  to 
submit  their  views.  " 

7.  The  Parties  acknowledge  that  the  elaboration  of  the  market  disruption 
safeguard  provisions  in  this  Article  is  without  prejudice  to  the  right  of  either 
Party  to  apply  laws  applicable  to  unfair  trade,  including  antidumping  and 
countervailing  duty  laws. 
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ARTICLE  XIL— NATIONAL  SECURITY 

The  provisions  of  this  Agreemeat  shall  not  limit  the  right  of  either  Party  to 
take  any  action  for  the  protection  of  its  security  interests. 

ARTICLE  XIIL— EXCEPTIONS 

1.  Nothing  in  this  Agreement  shall  be  construed  to  prohibit  any  action  by 
either  Party  which  is  required  or  specifically  permitted  by  the  GATT. 

2.  Subject  to  the  requirement  that  such  measures  are  not  applied  in  a  manner 
which  would  constitute  a  means  of  arbitrary  or  unjustifiable  discrimination 
between  countries  where  the  same  conditions  prevail,  or  a  disguised  restric- 
tion on  international  trade,  nothing  in  this  Agreement  shall  be  construed  to 
prohibit: 

(a)  measures  for  the  protection  of  intellectual  property  rights  and  for  the 
prevention  of  deceptive  practices  as  set  out  in  Article  X  of  this  Agreement 
(and  the  related  side  letter);  provided  that  such  measures  shall  be  related  to 
the  extent  of  any  injury  suffered  or  the  prevention  of  such  injury;  and 

(b)  any  other  measure  for  reasons  contemplated  by  Article  XX  of  the  GATT. 
provided  ^at  the  term  "Agreement"  in  paragraph  (d)  of  Article  XX  of  the 
GATT  shall  be  construed  to  refer  to  this  Agreement. 

3.  Trade  in  products  or  services  between  the  Parties  subject  to  existing 
bilateral  or  multilateral  agreements  (or  ongoing  negotiations)  in  specific  sec- 
tors, such  as  steel,  textiles  or  civil  aviation,  shall  be,  or  shall  remain,  subject  to 
the  terms  of  any  such  agreement. 

4.  Each  Party  reserves  the  right  to  deny  to  any  company  the  advantages  of  this 
Agreement  if  nationals  of  any  third  country  control  such  company  and,  in  the 
case  of  a  company  of  the  other  Party,  that  company  has  no  substantial 
business  activities  in  the  territory  of  the  other  Party  or  is  controlled  by 
nationals  of  a  third  country  with  which  the  denying  Party  does  not  maintain 
normal  economic  relations. 

ARTICLE  XrV.— DISPUTE  SETTLEMENT 

1.  Nationals  and  companies  of  either  Party  shall  be  accorded  national  treat- 
ment with  respect  to  access  to  all  courts  and  administrative  bodies  in  the 
territory  of  the  other  Party,  as  plaintiffs,  defendants  or  otherwise.  They  shall 
not  claim  or  enjoy  immunity  fi-om  suit  or  execution  of  judgment,  proceedings 
for  the  recognition  and  enforcement  of  arbitral  awards  or  other  liability  in  the 
territory  of  the  other  Party  with  respect  to  commercial  transactions;  they  also 
shall  not  claim  or  enjoy  immunities  from  taxation  with  respect  to  commercial 
transactions,  except  as  may  be  provided  in  other  bilateral  agreements. 

2.  The  Parties  encourage  the  adoption  of  arbitration  for  the  Settlement  of 
disputes  arising  out  of  commercial  transactions  concluded  between  nationals 
or  companies  of  the  United  States  of  America  and  of  Czechoslovakia.  Such 
arbitration  may  be  provided  for  by  agreements  in  contracts  between  such 
nationals  or  companies,  or  in  separate  written  agreements  between  them. 

3.  The  parties  may  provide  for  arbitration  under  any  internationally  recog- 
nized arbitration  rules,  including  the  UNCITRAL  Rules,  in  which  case  the 
parties  should  designate  an  Appointing  Authority  under  said  Rules  in  a 
country  other  than  the  United  States  of  America  or  Czechoslovakia. 

4.  Unless  otherwise  agreed  between  the  parties,  the  parties  should  specify  as 
the  place  of  arbitration  a  country  other  than  the  United  States  of  America  or 
CzfechoslOvakia,  that  is  a  party  to  the  1958U.N.  Convention  on  the  Recognition 
and  Enforcement  of  Foreign\Ajbitral  Awards. 

5.  Nothing  in  this  Article  shall  be  construed  to  prevent,  and  the  Parties  shall 
not  prohibit,  the  parties  from  agreeing  upon  any  other  form  of  arbitration  or 
dispute  settlement  which  they  mutually  prefer  and  agree  best  suits  their 
particular  needs. 
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6.  Each  Party  shall  ensure  that  an  effective  means  exists  within  its  territory  for 
the  recognition  and  enforcement  of  arbitral  awards. 

ARTICLE  XV.— CONSULTATIONS 

1.  The  Parties  shalli  in  accordance  wiA  their  respective  policies  and  objec- 
tives, cooperate  bilaterally  and  at  the  international  level  in  the  solution  of 
commercial  problems  of  common  interest. 

2.  The  Parties  agree  to  set  up  a  Joint  Commercial  Commission  which  will, 
subject  to  the  terms  of  reference  of  its  establishment,  foster  economic  coopera- 
tion and  the  expansion  of  trade  under  this  Agreement,  and  review  periodically 
the  operation  of  diis  Agreement  and  make  recommendations  for  achieving  its 
objectives. 

3.  The  Parties  agree  to  consult  promptiy  through  appropriate  channels  at  the 
request  of  either  Party  to  discuss  any  matter  concerning  the  interpretation  or 
implementation  of  this  Agreement  or  other  relevant  aspects  of  the  relations 
between  the  Parties. 

ARTICLE  XVL-AREAS  FOR  FURTHER  ECONOMIC  COOPERATION      | 

1.  Fw  the  purpose  of  further  developing  bilateral  trade  and  providing  for  a 
steady  increase  in  exchange  of  products  and  services,  both  Parties  shall  strive 
to  acUeve  mutually  acceptable  agreements  on  taxation  and  investment  issues, 
including  the  repatriation  of  profits  and  transfer  of  capital. 

2.  The  Parties  shall  take  appropriate  steps  to  foster  economic  cooperation  on 
as  broad  a  base  as  possible  in  all  fields  deemed  to  be  in  their  mutual  interest, 
including  with  respect  to  statistics  and  standards.  Among  the  objectives  of 
such  cooperation  riiall  be: 

—the  development  and  prosperity  of  the  Czechoslovak  and  American 
economies  and  standards  of  living, 

— the  encouragement  of  scientific  and  technological  programs, 

— ^the  creation  of  new  employment  opportimities, 

^-the  protection  and  iminrovement  of  the  environment. 

ARTICLE  XVn.— DEFINITIONS 

1.  For  purposes  of  this  Agreement, 

(a)  "company"  of  a  Party  means  any  kind  of  corporation,  association,  state 
enterprise,  cooperative  or  other  organization,  legally  constituted  under  the 
laws  and  regulations  of  a  Party  or  a  political  subdivision  thereof  whether  or 
not  organized  for  pecuniary  gain,  or  privately  or  govemmentally  owned; 

(b)  "economic  entity"  means  natural  and  juridical  persons,  including  nation- 
als and  companies,  entitled,  according  to  Czechoslovak  law.  to  carry  out 
foreign  trade  activities; 

(c)  "commercial  representation"  means  an  organizational  component  part  of 
a  Party's  company  established  in  accordance  with  the  laws  of  the  respective 
Party: 

(d)  "non-discriminatory  treatment"  or  "non-discrimination"  means  the 
better  of  national  treatment  or  most-favored-nation  treatment; 

(e)  "national  treatment,"  when  applied  to  a  company  or  national,  means  that 
treatment  which  is  at  least  as  favorable  as  th?  most  favorable  treatment 
accorded  by  a  Party  to  companies  or  nationals  oi  that  Party  in  like  circum- 
stances. 


,.?A 


ARTICLE  XVnL-^ENTRY  INTO  FORCE,  TERM.  SUSPENSION  AND  TER- 
.   KONATION 

1.  This  Agreement  (including  Side  Letters  which  are  an  integral  part  of  the 
Agreement)  shall  enter  into  force  on  the  date  of  exdiange  of  written  notices  of 
acceptaiice  by  the  two  Governments  and  shall  remain  in  force  as  provided  in 
paragraphs  2  and  3  of  this  Article. 

2.  (a)  The  initial  term  of  this  Agreement  shall  .be  three  years,  subject  to 
subparagraphs  (b)  and  (c)  of  tiiis  paragraph. 

(b)  If  either  Party  encounters  or  foresees  a  problem  concerning  its  domestic 
legal  authority  to  carry  out  any  of  its  obligations  under  this  Agreement,  such 
Party  shall  request  immediate  consultations  with  the  other  Party.  Once  consul- 
tations have  been  requested,  the  other  Party  shall  enter  into  such  consulta- 
tions as  soon  as  possible  concerning  the  circumstances  that  have  arisen  with  a 
view  to  finding  a  solution  to  avoid  action  under  subparagraph  (c). 

(c)  If  either  Party  does  not  have  domestic  legal  authority  to  carry  out  its 
obligations  under  this  Agreement,  either  Party  may  suspend  the  application  of 
this  Agreement  or,  with  the  agreement  of  the  other  Party,  any  part  of  this 
Agreement;  In  that  event,  the  Parties  will,  to  the  fullest  extent  practicable  and 
consistent  with  domestic  law,  seek  to  minimize  disruption  to  existing  trade 
relations  between  the  two  countries. 

3.  This  Agreement  shall  be  extended  for  successive  terms  of  three  years  each 
unless  either  Party  has  given  written  notice  to  the  other  Party  of  its  intent  to 
terminate  this  Agreement  at  least  30  days  prior  to  the  expiration  of  the  then 
current  term. 

IN  WITNESS  WHEREOF,  the  undersigned,  being  duly  authorized  by  their 
respective  Governments,  have  signed  this  Agreement 

DONE  at  Washington,  D.C.  on  April  Twelfth,  1990,  in  duplicate,  in  the  English 
and  Czech  languages,  both  texts  being  equally  authentic. 

FOR  THE  GOVERNMENT  OF  THE 

UNITED  STATES  OF  AMERICA 

CaiiaA.Hillf 

FOR  THE  GOVERNMENT  OF  THE 

CZECHOSLOVAK  FEDERATIVE  Ra*UBUC 

AadtejBaicak 
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THE  UNITED  STATES  TRADE  REPRESENTATIVE 
Executive  Office  of  the  President 
Washington.  D.C.  28506 

Dear  Mr.  Minister 

I  have  the  honor  to  confirm  the  following  understanding  reached  between  the 
delegations  of  the  Czechoslovak  Federative  Republic  and  the  United  States  of 
America  in  the  course  of  negotiating  the  Agreement  on  Trade  Relations  signed 
on  this  day. 

State-to-State  Trade  Agreements 

With  reference  to  paragraph  1  of  Article  II,  the  Government  of  Czechoslovakia 
confirms  its  policy  to  reduce  the  role  in  its  foreign  trade  of  state-to-state  trade 
agreements  which  provide  for  imports  of  specified  quantities  of  goods. 

Commercia J  Representations 

The  Government  of  Czechoslovakia  will  make  every  effort  to  ensure  prompt 
passage  of  its  proposed  legislation  changing  the  authorization  process  for 
cfHnmercial  representations  to  a  simple  registration  process.  If  these  legisla- 
tive proposals  do  not  become  law  by  December  31, 1990,  the  Government  of 
Czechoslovakia  agrees  to  consult  with  the  Government  of  the  United  States  in 
order  to  agree  on  appropriate  measures  to  realize  the  intent  of  this  under- 
standing. 

Registration  to  Engage  in  Foreign  Trade 

*'  Both  Parties  affirm  their  intention  to  promote  the  broadest  possible  opportuni- 

ties for  direct  trade  between  their  nationals  and  companies. 

In  order  to  meet  this  obiectivet  the  Government  of  Czechoslovakia  confirms  its 
policy  to  liberalize  completely  but  gradiially  the  Czechoslovak  foreign  trade 
system  including  the  complete  but  gradual  replacement  of  the  authorization 
requirement  for  economic  entities  engaging  in  foreign  commerce  with  a  simple 
registration  procedure. 

The  first  measures  in  this  respect  will  be  taken  on  as  broad  a  basis  as  possible 
in  the  amendment  to  the  existing  law  which  will  be  submitted  by  the  Govern- 
ment of  Czechoslovakia  to  the  Federal  Assembly  in  a  short  time  and  the 
Government  will  exert  its  best  eff^orts  to  obtain  enactment  of  and  to  implement 
the  change  no  later  than  ]uly  1, 1990. 

The  successive  substantial  changes  wiD  follow  along  with  the  transition  of  the 
Czechoslovak  economy  towards  an  economy  based  on  the  principles  of 
market  economy  during  the  year  1991. 

If  the  simple  registration  system  has  not  been  implemented  by  September  30, 
1991.  the  Government  of  Czechoslovakia  will  consult  with  the  Government  of 
the  United  States,  in  accordance  with  Article  XV,  in  order  to  agree  on 
'-"  appropriate  measiuvs  to  realize  the  intent  of  this  imderstanding. 

In  addition,  the  Govenunent  of  Czechoslovakia  will  seek  to  expedite  the 
approval  of  requests  for  authorization  or  registration  in  order  not  to  impede 
the  expansion  of  trade  between  the  two  countries. 

Financial  Provisions 

As  part  of  its  economic  liberalization  process,  the  Government  of  Czechoslo- 
vakia intends  to  make  its  currency  convertible  as  soon  as  possible.  Until  the 
Czechoslovak  currency  becomes  finely  convertible,  the  Government  of 
Czechoslovakia,  for  piuposes  of  this  Agreement,  will  provide  access  to  freely 
convertible  ciurencies.  including  through  auctions,  on  a  most-favored'nation 
basis. 
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State  Enterprises 

The  Parties  recognize  that  Czechoslovakia  has  entered  a  period  of  dynamic 
political  and  economic  change  and  that  the  economy  of  Czechoslovakia  is  in 
transition  towards  an  economy  based  on  the  principles  of  market  economy 
and  free  trade  and  that  it  is  the  policy  of  tfie  Government  of  Czechoslovakia  to 
diminish  rapidly  the  role  of  state  enterprises  in  the  Czechoslovak  economy. 

The  Government  of  Czechoslovakia  maintains  that  state  enterprises  which 
engage  in  the  purchase  and  sale  involving  either  imports  or  exports  of 
products  or  services  are  autonomous,  profit-oriented  and  risk-taking  entities 
and  act  independently  from  the  State,  which  does  not  exercise  control  over 
them.  The  Government  of  Czechoslovakia  further  maintains  that  state  owner- 
ship per  se  does  not  confer  special  powers  or  privileges  since  the  state-owned 
enterprises  operate  in  a  competitive  environment  and  act  in  a  non-discrimina- 
tory manner  in  accordance  with  commercial  principles  and  do  not  have  the 
ability  by  their  buying  and  selling  to  influence  the  level  or  direction  of  imports 
and  exports. 

It  is  understood  that,  v\rith  respect  to  international  trade,  state  enterprises 
shall  operate  in  accordance  with  the  relevant  provisions  of  the  GATT,  includ- 
ing, without  limUation,  Articles  IL  XI.  XII.  XIII,  and  XIV. 

I  have  the  honor  to  propose  that  this  understanding  be  treated  as  an  integral 
part  of  the  Agreement  on  Trade  Relations  between  our  two  countries  signed 
on  this  day.  I  would  be  grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  government. 


Sincerely, 
CaiiaA.Hnic 


--«^ 


5-*f"-"     .:A;*.'»<**ft>-.-o-" 
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Dr.  Andnj  Baicak 
Mimster  of  Foreign  Trade 
Washingtmi.  12  April  1990 

Dear  Ambassador  Hills: 

I  have  the  honor  to  confinn  receipt  of  your  letter  which  reads  as  follows: 

Dear  Mr.  Minister 

I  have  the  honor  to  confirm  the  foflowing  understanding  reached  between  the 
delegations  of  the  Czechoslovak  Federative  Republic  and  the  United  States  of 
America  in  the  course  of  negotiating  the  Agreement  on  Trade  Relations  signed 
on  this  day. 

State-to-State  Trade  Agreements 

With  reference  to  paragraph  1  of  Article  II,  the  Government  of  Czechoslovakia 
confirms  its  policy  to  reduce  the  role  in  its  foreign  trade  of  state-to-state  trade 
agreements  which  provide  for  imports  of  specified  quantities  of  goods. 

Commercial  Representations       ' 

The  Government  of  Czechoslovakia  will  make  every  effort  to  ensure  prompt 
passage  of  its  proposed  legislation  changing  the  authorization  process  for 
commercial  representations  to  a  simple  registration  process.  If  these  legisla- 
tive proposals  do  not  become  law  by  December  31. 1990.  the  Government  of 
Czechoslovakia  agrees  to  consult  with  the  Government  of  the  United  States  in 
order  to  agree  on  appropriate  measures  to  realize  the  intent  of  this  under- 
standing. 

Registration  to  Engage  in  Foreign  Trade 

Both  Parties  affirm  their  intention  to  promote  the  broadest  possible  opportuni- 
ties for  direct  trade  between  their  nationals  and  companies. 

In  order  to  meet  this  objective,  the  Government  of  Czechoslovakia  confirms  its 
policy  to  liberalize  completely  but  gradually  the  Czechoslovak  foreign  trade 
system  including  the  complete  but  gradual  replacement  of  the  authorization 
requirement  for  economic  entities  engaging  in  foreign  commerce  with  a  simple 
registration  procedure. 

The  first  measures  in  this  respect  will  be  taken  on  as  broad  a  basis  as  possible 
in  the  amendment  to  the  existing  law  which  will  be  submitted  by  the  Govern- 
ment of  Czechoslovakia  to  the  Federal  Assembly  in  a  short  time  and  the 
Government  will  exert  its  best  efforts  to  obtain  enactment  of  and  to  implement 
the  change  no  later  than  July  1, 1990. 

The  successive  substantial  changes  will  follow  along  with  the  transition  of  the 
Czechoslovak  economy  towards  an  economy  based  on  the  principles  of 
market  economy  during  the  year  1991. 

If  the  simple  registration  system  has  not  been  implemented  by  September  30, 
1991,  the  Government  of  Czechoslovakia  will  consult  with  the  Govemmenl  of 
the  United  States,  in  accordance  with  Article  XV,  in  order  to  agree  on 
appropriate  measures  to  realize  the  intent  of  this  understanding. 

In  addition,  the  Government  of  Czechoslovakia  will  seek  to  expedite  the 
approval  of  requests  for  authorization  or  registration  in  order  not  to  impede 
the  expansion  of  trade  between  the  two  countries. 

Financial  Provisions 

As  part  of  its  economic  liberalization  process,  the  Government  of  Czechoslo- 
vakia intends  to  make  its  currency  convertible  as  soon  as  possible.  Until  the 
Czechoslovak  currency  becomes  freely  convertible,  the  Government  of 
Czechoslovakia,  for  purposes  of  this  Agreement,  will  provide  access  to  fi-eely 
convertible  currencies,  including  through  auctions,  on  a  most-favored-nation 
basis.      •  •    ■ 


State  Bnterpriseg 

The  Parties  recognize  that  CSKclioslovakia  has  entered  a  period  of  dynamic 
political  and  economic  dmnge  and  that  ike  economy  of  Czechoslovakia  is  in 
transition  towards  an  economy  based  on  the  principles  of  market  economy 
and  free  trade  and  that  ii  i>  the  policy  of  the  Government  of  Czechoslovakia  to 
diminish  rapidly  the  role  of  state  enterprises  in  the  Czechoslovak  economy. 

The  CareramaA  of  Ctedioskrr^da  maintains  that  state  enterprises  which 
engage  in  die  purchase  and  sale  involving  either  imports  or  exports  of 
prodacts  or  advices  are  autbmmiOQS,  (Hvfit-oriented  and  risk-taking  entities 
and  act  independently  from  the  State,  which  does  not  exercise  control  over 
tiiem.  The  Government  of  Czechoslovakia  further  maintains  that  state  owner- 
ship perse  does  not  confer  special  powers  or  privileges  since  the  state-owned 
enterprises  operate  in  a  competitive  environment  and  act  in  a  non-discrimina- 
tory manner  in  accordance  with  commercial  principles  and  do  not  have  the 
ability  by  their  buying  and  selling  to  inflnence  the  level  or  direction  of  imports 
and  exports. 

Jt  is  understood  that  with  respect  to  international  trade,  state  enterprises 
shall  operate  in  accordance  with  the  relevant  provisions  of  the  GATT,  includ- 
ing, without  limitation.  Articles  II.  XI,  XII,  XIII,  and  XIV. 

I  have  the  honor  of  confirming  that  my  Government  shares  this  understanding, 
and  that  this  exchange  of  letters  constitutes  an  integral  part  of  that  Agree- 
ment. 

Sincerely, 

AndreiBaiGak 

Minister  of  Foreiyi  Tnde 

Gevenment  of  the  Czachoslovak  Fadentiv*  KapubBc 


•X   .         .      .• 
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THE  UNITED  STATES  TRADE  REPRESENTATIVE 
Executive  Office  of  th«  President 
Washington,  D.C  20506 

Dear  Mr.  Minister 

In  connection  with  the  signing  on  this  date  of  the  Agreement  on  Trade 
Relations  between  the  Government  of  the  United  States  of  America  and  the 
Czechoslovak  Federative  Republic,  I  have  the  honor  to  advise  you  that  it  is  my 
understanding  that,  to  fulfill  the  obligations  under  Article  X  of  the  Agreement, 
your  Government  intends  to  incorporate  the  following  principles  in  your 
national  legislation  on  intellectual  property. 

Pi.  Copyright  Protection  for  Computer  Programs 

Copyright  protection  for  computer  programs  shall  extend  to  all  types  of 
computer  programs  including  application  programs  and  operating  systems 
which  may  be  expressed  in  any  language,  whether  in  source  or  object  code 
and  regardless  of  their  medium  of  fixation. 

The  duration  and  level  of  protection  for  computer  programs  shall  be  consist- 
ent with  that  provided  to  other  literary  works. 

Limitations  on  rights  expressly  permitted  to  apply  to  literary  works  under 
the  Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Works  (Paris 
1971)  shall  also  be  made  appUcable  to  computer  programs.  In  addition,  owners 
of  a  copy  of  a  computer  program  shall  be  provided  the  right  to  make  or 
authorize  the  making  of  a  single  copy  or  adaptation  of  that  computer  program 
provided: 

(a)  that  such  new  copy  or  adaptation  is  created  as  an  essential  step  in  the 
utilization  of  the  computer  program  in  conjunction  with  a  machine  and  that  it 
is  used  in  no  other  manner  or 

(b)  that  such  a  new  copy  or  adaptation  is  for  archival  purposes  only  and 
that  all  archival  copies  are  destroyed  in  the  event  that  continued  possession  of 
the  computer  program  should  cease  to  be  rightful. 

B.  Protection  of  Integrated  Circuit  Layout  Designs 

Protection  shall  be  granted  for  any  original  layout  design  incorporated  in  a 
semiconductor  integrated  circuit  chip,  however  the  layout  design  might  be 
fixed  or  encoded. 

Protection  need  not  be  provided  to  layout  designs  that  are  commonplace  in 
the  integrated  circuit  industry  at  the  time  of  their  creation  or  to  layout  designs 
that  are  exclusively  dictated  by  the  functions  of  the  integrated  circuit  to  which 
they  apply. 

Protection  may  be  conditioned  on  fixation  or  registration.  If  protection  is 
conditioned  on  registration  of  the  layout  design,  applicants  will  be  given  at 
least  two  years  fit)m  first  commercial  exploitation  of  the  layout  design  in 
which  to  apply  for  registration.  If  deposits  of  identifying  material  or  other 
material  related  to  the  layout  design  are  required,  applicants  shall  not  be 
required  to  disclo^  confidential  or  proprietary  information  unless  it  is  essen- 
tial to  allow  identification  of  the  layout  design. 

The  term  of  protection  shall  extend  for  at  least  ten  years  from  the  date  of 
first  commercial  exploitation  or  the  date  of  registration,  if  required,  whichever 
'   isearlier./^..^^.    ,;_..'    '      .'.      .....  ,  ,,      . 

The  owner  of  the  Idyout  designs  must  be  provided  the  exclusive  right  to  do 
or  to  authorize  the  doing  of  the  following: 

(a)  reproduce  the  layout  design;  *     .     ,    .i  >    .    >.. 

(b)  incorporate  the  layout  design  in  a  semiconductor  integrated  circuit^ 
chip;  and 

(c)  import  Or  distribute  a  semiconductor  integrated  circuit  chip  incorporat- 
ing the  layout  design  including  products  incorporating  such  chips. 
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i.  :   .     _-  «.; 


Limitations  on  the  layout  design  owiter's  exclusive  ri^ts  may  be  imple- 
mented solely  through  non-exclusive  compulsory  or  non-voluntary  licenses 
and  only  to  remedy  an  adjudicated  violation  of  competition  laws  or  to 
address,  only  during  its  existence,  a  declared  national  emergency.  A  govern- 
ment may  use  semiconductor  integrated  circuit  layout  designs  for  governmen- 
tal purposes  on  a  non-exclusive  basis.  Compensation  commensurate  with  the 
market  value  for  a  license  of  the  semiconductor  inte^ated  circuit  layout 
design  must  be  provided  when  the  government  uses  a  layout  design  for 
govenunent  purposes  or  provides  for  or  orders  the  issuance  of  compulsory  or 
non-voluntary  licenses  during  a  declared  national  emergency.  Decisions  to 
grant  compulsory  or  non-voluntary  licenses  and  the  compensation  provided 
shall  be  subject  to  judicial  review. 

The  following  acts  may  be  exempted  fi-om  liability  under  the  law: 

(a)  reproduction  of  a  layout  design  for  purposes  of  teaching,  analysis,  or 
evaluation  in  the  course  of  preparation  of  a  layout  design  that  is  itself  original; 

(b)  importation  and  distribution  of  semiconductor  integrated  circuit  chips, 
incorporating  a  protected  layout  design  which  were  sold  by  or  with  the 
consent  of  the  owner  of  the  layout  design:  and 

(c)  importation  or  distribution  of  a  semiconductor  integrated  circuit  chip 
incorporating  a  protected  layout  design  by  a  person  who  establishes  that  he  or 
she  (Ud  not  know,  and  had  no  reasonable  grounds  to  beheve,  that  the  layout 
design  was  protected,  provided  that  such  person  is  liable  for  reasonable 
royalties  after  notice  is  received. 

C  Patent  Protection 
Czechoslovakia  will  provide  a  patent  term  of  at- least  20  years  from  filing. 

Limitations  on  the  patent  owner's  exclusive  rights  may  be  implemented 
solely  through  non-exclusive  compulsory  Ucenses  or  non-voluntary  licenses 
and  only  to  remedy  an  adjudicated  violation  of  competition  laws  or  to 
address,  only  during  its  existence,  a  declared  national  emergency.  The  govern- 
ment may  use  patents  for  governmental  purposes  on  a  non-exclusive  basis 
provided  that  such  use  does  not  substantially  prejudice  the  legitimate  econom- 
ic interests  of  the  patent  owner.  Compensation  commensurate  with  the  market 
value  for  a  license  of  the  patent  must  be  provided  when  the  government  uses  a 
patent  or  provides  for,  or  orders  the  issuance  of,  compulsory  or  non-voluntary 
licenses  during  a  declared  national  emergency.  Decisions  to  grant  compulsory 
or  non-voluntary  licenses  and  the  compensation  provided  shall  be  subject  to 
judicial  review. 

Czechoslovakia  will  endeavor  to  provide  transitional  protection  for  prod- 
ucts not  currently  patentable  under  Czechoslovak  law  which  have  the  follow- 
ing characteristics: 

(a)  the  product  will  be  patentable  in  Czechoslovakia  upon  enactment  of 
the  proposed  amendments  to  the  patent  law; 

(b)  a  patent  has  been  issued  for  the  product  in  a  country  which  currently 
grants  product  patents  for  that  class  of  inventions;  and 

(c)  the  product  has  not  been  marketed  in  Czechoslovakia. 

■  Czechoslovakia  will  examine  the  best  means  to  implement  such  transitional 
protection.  It  is  Czechoslovakia's  intention  to  provide  owners  of  products 
meeting  these  criteria  the  ri|^t  to  obtain  an  exclusive  registration  to  produce 
and  market  the  product  in  Czechoslovakia  if  the  patent  owner  applies  for 
Czechoslovak  marketing  approval  within  six  months  of  obtaining  the  first 
marketing  approval  in  any  country  and  if  the  product  meets  Czechoslovak 
requirements  for  marketing  approval.  The  term  of  the  exclusive  right  to  market 
and  prodiice  in  Czechoslovakia  shall  be  the  same  as  the  unexpired  terra  of  the 
patent  in  the  country  of  original  registration. 


...   vj.'r, ! 
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O.  Avtection  40f  TXKfe  S^cnete 

ProtecHon  will  be  provided  for  trade  secrets. »  whether  such  a  trade  secret  is 
cff  a  tedmica!  or  commercial  natnre.  provided  that  it: 

(aj  has  actual  or  potential  commercial  value  from  not  being  known  to  the 
rdevant  public; 

(b)  Is  Bot  rewfiiy  access&le  in  a  lawful  manner;  and 

(c)  has  been  sub}ecl  to  reasonable  efforts,  under  the  circumstances,  by  the 
a^xdid  owner  to  maintain  its  secrecy. 

Hie  apparopiialiaa,  disdowire,  and  ase  of  trade  secrets  without  the  consent 
of  the  owner  ahall  be  adbwfcd. 

IVoteoyon  of  trade  secnets  sliail  be  available  so  long  as  the  conditions  set 
fioitli  riwve  are  meL 

The  voluntary  licensing  of  trade  secrets  shall  not  be  impeded  or  discouraged 
hj  Hm  iiiipooition  of  excessive  or  discriminatory  conditions  on  such  licenses 
or  oondittcms  which  <Shite  the  vaiae  of  #ie  trade  secrets. 

IF  the  Government  of  Czedioslovakia  requires  that  trade  secrets  be  submit- 
ted to  carry  out  governmental  functions,  then  that  trade  secret  shaH  not  be 
Hsed  for  the  conrnierdal  cr  competitive  benefit  of  the  government  or  (A  any 
person  other  than  Ae  owner  of  'Ae  trade  secret,  except  with  the  owner's 
consent,  on  payment  of  die  reasonable  value  of  the  use,  or  if  a  reasonable 
period  of  exclusive  use  is  ^en  to  the  trade  secret  owner. 

The  Parties  may  disclose  such  trade  secrets,  or  require  that  the  owner  of  the 
trade  secrets  disclose  them  to  third  parties,  only  with  the  owner's  consent  or 
to  the  degree  required  to  carry  out  necessary  government  functions;  or  to 
^otect  famnan  health  or  safety  or  to  protect  the  environment  when  the  owner 
is  fprren  an  opportunity  to  enter  into  corfidentiality  agreements  with  any  non- 
governmental agency  receiving  Ae  trade  secrets  to  prevent  further  disclosure. 

I  iMve  the  further  hoaor  to  comimmicaie  to  you  my  understanding  that  this 
kMer  and  four  letter  of  ooirfkinatiaB  la  r^ly.  constitute  an  inte^al  part  of  the 
AgreesM9iu 

tSnoewly. 
t:aila  A.  mils. 


•  -Trade  secrets"  include  any  formula,  device,  compilation  of  informatioii.  computer  program, 
pattern,  technique  or  process  that  is  used  or  couW  be  used  in  the  trade  secret  owner's  busmess 
and  has  actual  or  potential  economic  value  fh)m  not  being  generally  known  to  competitors  or  m 
the  relevant  industry. 


■^■'^^.■■ 


^ ;.;  Dr  Andre}  Barcak 

Minister  of  Forrign  Trade 
WasUi^lon.  12  ^iril  1980 

.■•'•*..'  •^  ..  ' 

Dear  Ambassador  Hills: 

I  have  the  honor  to  confirm  receipt  of  your  letter  which  reads  as  follows: 

Dear  Mr.  Minister 

In  connection  with  the  signing  on  this  date  of  the  Agreement  on  Trade 
Relations  between  the  Government  of  the  United  States  of  America  and  the 
Czechoslovak  Federative  Republic.  I  have  the  honor  to  advise  you  that  It  is  my 
understanding  that,  to  fulfill  the  obligations  under  Article  X  of  tiie  Agreement, 
your  Government  intends  to  incorporate  the  following  principles  in  your 
national  legislation  on  intellectual  property. 

A  Copyright  Protection  for  Computer  Programs 

Copyri^t  protection  for  computer  programs  shall  extend  to  all  types  of 
computer  programs  including  application  programs  and  operating  systems 
which  may  be  expressed  in  any  language,  whether  in  source  or  object  code 
and  regardless  of  their  medium  of  fixation. 

The  duration  and  level  of  protection  for  computer  programs  shall  be  consistent 
with  that  provided  to  other  literary  works. 

Limitations  on  rights  expressly  permitted  to  apply  to  literary  works  und»  the 
Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Works  (Paris 
1971)  shall  also  be  made  applicable  to  computer  programs.  In  addition,  owners 
of  a  copy  of  a  computer  program  shall  be  provided  the  right  to  make  or 
authorize  the  making  of  a  single  copy  or  adaptation  of  that  computer  program 
provided: 

(a)  that  such  new  copy  or  adaptation  is  created  as  an  essential  step  in  the 
utilization  of  the  computer  program  in  conjunction  with  a  machine  and  that  it 
is  used  in  no  other  manner;  or 

(b)  that  such  a  new  copy  or  adaptation  is  for  archival  purposes  only  and 
that  all  archival  copies  are  destroyed  in  the  event  that  continued  possession  of 
the  computer  program  should  cease  to  be  rightful.  '   ' 

B.  Protection  of  Integrated  Circuit  Layout  Designs 

Protection  shall  be  granted  for  any  original  layout  design  hicorporated  in  a 
semiconductor  integrated  circuit  chip,  however  the  layout  design  might  be 
fixed  or  encoded. 

Protection  need  not  be  provided  to  layout  designs  that  are  commonplace  in  the 
integrated  circuit  industry  at  the  time  of  their  creation  or  to  layout  designs  that 
are  exclusively  dictated  by  the  functions  of  the  integrated  circuit  to  which 
they  apply. 

Protection  may  be  conditioned  on  fixation  or  registintion.  If  protection  is 
conditioned  on  registration  of  the  layout  design,  appHcants  %vill  be  given  at 
least  two  years  from  first  commercial  exploitation  of  the  layout  design  in 
which  to  apply  for  registration.  If  deposits  of  identifying  material  or  other 
material  related  to  the  layout  design  are  required,  applicants  shall  npt  be 
■,  required  to  disclose  confidential  or  proprietary  infonnation  unless  it  is  essen*; 
V  tial  to  allow  identification  of  the  layout  design. 

The  term  of  protection  shall  extend  for  at  lepst  ten  years  from  the  date  of  first 
commercial  exploitation  or  the  date  of  registration,  if  required,  whichever  is 
earlier. 

The  owner  of  the  layout  designs  must  be  provided  the  exclusive  ri^t  to  do  or 
to  authqrize  the  doing  of  the  following: 
(a)  reproduce  the  layout  design;  .,..•..  ^r  .!»:i^' 
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(b)  incorporate  the  layout  design  in  a  semiconductor  integrated  circuit  chip; 
and 

(c)  import  or  dis^^mte  a  •eraiooaductor  integrated  circuit  chip  incorporating 
the  layout  design  including  products  incorp>orating  such  chips. 

Limitations  on  the  layout  design  ownei's  exclusive  rights  may  be  implemented 
solely  through  non-exclusive  compulsory  or  non-voluntary  licenses  and  only 
to  remedy  an  adju^ated  violation  of  competition  laws  or  to  address,  only 
during  its  existence,  a  declared  national  emergency.  A  government  may  use 
semiconductor  integrated  circuit  layout  designs  for  governmental  purposes  on 
a  non-exclttsive  basis.  Compensation  commensurate  with  the  market  value  for 
■  license  of  tbe  semicaniteckir  integrated  circuit  layout  desi^  must  be 
Ijrovided  i^ien  the  govenunent  uses  a  layout  design  for  government  purposes 
«r  provides  for  or  orders  tbe  issuance  a(  compulsory  or  non-volimtary  Hcenses 
ihiring  a  declared  national  emergency.  Decisions  to  grant  compulsory  or  non- 
vohmtafy  iioeBses  and  the  comprasalian  provided  shall  be  subject  to  judicial 
review. 

The  following  acts  may  be  exempted  from  liabiUty  under  the  law: 

(aj  r^roduction  of  a  layout  design  for  purposes  of  teaching,  analysis,  or 
evaluation  in  the  course  of  preparatitNi  of  a  layout  design  that  is  itself  original; 

(b)  importation  end  (&8tr%«tian  of  aemiconductor  integrated  circuit  chips, 
jncoiporatiQg  a  protected  layout  cbngn  whi(^  were  sold  by  or  with  die 
cpnyPTit  |of  tbe  owner  of  tbe  layout  design;  and 

[c)  importatioD  or  distribution  of  a  semiconductor  integrated  circuit  chip 
incorporatu^  a  i^otected  layout  design  by  a  person  who  establishes  that  he  or 
she  did  not  know,  and  luud  no  reasonable  grounds  to  believe,  that  the  layout 
design  was  protected,  provided  diat  such  person  is  liable  for  reasonable 
royalties  after  notice  is  received. 

C.  Patent  Protection 

Csedioslovalda  will  provide  a  patent  term  of  at  least  20  years  from  filing. 

Limitations  on  the  patent  owner's  exclusive  rights  may  be  implemented  solely 
through  non-exdusive  compulsory  licenses  or  non-voluntary  licenses  and  only 
to  KHwdy  an  adjwficated  violation  of  competition  laws  or  to  address,  only 
dwH^  its  existence,  a  dedared  national  emergency.  The  government  may  use 
patents  for  govenmwatal  purposes  on  a  non-exdusive  basis  provided  that 
audi  ase  does  aot  sabstantiatty  prefmlice  the  legitimate  economic  interests  of 
the  patent  owner.  Con^ieasation  commensurate  with  the  market  value  for  a 
iicense  of  tiie  patent  nmst  be  provided  when  the  government  uses  a  patent  or 
provides  for,  or  orders  the  issuance  of,  compulsory  or  non-voluntary  licenses 
during  a  dedared  national  emergency.  Decisions  to  grant  compulsory  or  non- 
voluntary lioaMea  and  6»e  ccnycnsation  provided  shall  be  subject  to  judicial 
review. 

Czechoslovakia  wiR  endeavor  to  provide  transitional  protection  for  products 
not  currentiy  patentable  under  Czechoslovak  law  which  have  the  following 
characterislica: 

{a)  Iht  pcodoct  %vin  be  patentable  in  Czechoslovakia  upon  enactment  of  the 
pn^xwed  anendmenls  to  Ute  patent  law; 

(bj  a  patfflit  has  been  issued  for  the  product  in  a  country  which  currently 
grants  product  patents  for  that  class  of  inventions;  and 

(c)  the  fModaol  has  not  be«i  mari(«ted  in  Czechoslovakia. 
Czediosloyakia  will  exnauae  tbe  best  means  to  implement  such  transitional 
protectkm.  It  is  GBechoatovak^'s  miention  to  provide  owners  of  products 
meeting  these  criteria  the  ri^t  to  oblna  an  exdusive  registration  to  {uroduce 
and  market  die  |»t>duct  in  Czechoslovakia  if  the  patent  owner  aiH>iie8  for 
Czedioslwwk  inartigtlng  approval  vri^n  six  months  of  obtaining  the  first 
maiketing  approval  in  any  country  and  if  the  product  meets  Czechoslovak 
requireaenls  for  ■micetii^  approvaL  The  term  of  the  exdusive  right  to  market 
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and  produce  in  Czechoslovakia  shall  be  the  same  as  the  unexpired  term  of  the 
patent  in  the  country  of  original  re^tration. 

D.  Protection  of  Trade  Secrets 

Protection  will  be  provided  for  trade  secrets,*  whether  such  a  trade  secret  is 
of  a  technical  or  commercial  nature,  provided  that  it: 

(a)  has  actual  or  potential  commerdal  value  from  not  being  known  to  the 
relevant  public; 

[h]  is  not  readily  accessible  in  a  lawful  manner;  and 

(c)  has  been  subject  to  reasonable  efforts,  under  the  circumstances,  by  the 
ri^^tfd  owner  to  maintain  its  secrecy. 

*  The  appropriation,  disclosure,  and  use  of  trade  secrets  without  the  consent  of 
the  owner  shall  be  unlawful. 

Protection  of  trade  secrets  shall  be  available  so  long  as  the  conditions  set 
forth  above  are  met. 

The  voluntary  licensing  of  trade  secrets  shall  not  be  impeded  or  discouraged 
by  the  imposition  of  excessive  or  discriminatory  conditions  on  such  Ucenses 
or  conditions  which  dilute  the  value  of  tiie  trade  secrets. 

If  the  Government  of  Czechoslovakia  requires  that  trade  secrets  be  submitted 
to  carry  out  governmental  functions,  tl^n  that  trade  secret  shall  not  be  used 
Ux  the  commodal  or  competitive  benefit  of  the  government  or  of  any  person 
other  than  the  owner  of  tlK  trade  secret,  except  with  the  owner's  consent,  on 
payment  of  the  reasonable  value  of  the  use,  or  if  a  reasonable  period  of 
exclusive  use  is  given  to  the  trade  secret  owner. 

The  Parties  may  disclose  such  trade  secrets,  or  require  that  the  owner  of  the 
trade  secrets  disclose  them  to  third  parties,  only  with  the  owner's  consent  or 
to  the  de^«e  required  to  carry  out  necessary  government  functions;  or  to 
protect  human  health  or  safety  or  to  protect  the  environment  when  the  owner 
is  given  an  opportunity  to  enter  into  confidentiality  agreements  with  any  non- 
governmental agency  receiving  the  trade  secrets  to  prevent  further  disclosure. 

I  have  the  honor  to  confirm  that  my  Government  shares  this  understanding, 
and  that  this  exchange  of  letters  constitutes  an  integral  part  of  the  Trade 
Agreement  mentioned  above. 

Sincerely, 

ABQtej  BafCBK 

Minister  of  Fonign  Trad* 

Govemraent  of  the  Gzedioilovak  Federative  Republic 


•  'Trade  secrets"  include  any  formula,  device,  compilation  of  information,  computer  program, 
pattern,  technique  or  process  ttiat  is  used  or  oould  be  used  in  the  trade  secret  owner's  business 
and  has  actual  or  potential  economic  value  fnnn  not  being  generally  known  to  competitors  or  in 
the  relevant  industry. 
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UNITED  STATES  DEPARTMENT  OF  COMMERCE 
United  Slates  Travel  and  Tourism  Administration 
Waslilngton.  D.C.  20230 

Dear  Mr.  Minister 

I  have  the  honor  to  confirm  the  following  understanding  reached  between  the 
delegations  of  Czedioslovak  Federative  Republic  and  the  United  States  of 
America  in  the  course  of  negotiating  the  Agreement  on  Trade  Relations, 
signed  this  day. 

The  Parties  recognize  the  need  to  encourage  and  promote  the  growth  of 
tourism  and  travel-related  investment  and  trade  between  the  United  States  of 
America  and  Czechoslovakia. 

The  Parties  recognize  the  benefits  to  both  economies  of  increased  tourism  and 
travel-related  investment  in  and  trade  between  their  two  territories. 

Each  Party  shall  seek  permission  of  the  other  Party  prior  to  the  establishment 
of  official,  governmental  tourism  promotion  offices  in  the  other's  territory. 
Permission  to  open  official  tourism  promotion  offices  or  field  offices,  shall  be 
as  agreed  upon  by  the  Parties,  and  subject  to  the  applicable  laws,  regulations 
and  policies  of  the  host  coimtry.  Official  tourism  offices  opened  by  either 
Party  shall  be  operated  on  a  noncommercial  basis.  Official  tourism  promotion 
offices  and  the  personnel  assigned  to  them  shall  not  function  as  agents  or 
principals  in  commercial  transactions,  enter  into  contractual  agreements  on 
behalf  of  commercial  organizations  or  engage  in  other  commercial  activities. 
Such  offices  shall  not  sell  services  to  the  public  or  otherwise  compete  with 
private  sector  travel  agents  or  tour  operators  of  the  host  country.  Nothing  in 
this  side  letter  shall  obligate  either  Party  to  open  such  offices  in  the  territory 
of  the  other. 

Private  and  govemmentally-owned  commercial  toiurism  enterprises  shall  be 
treated  as  private  commercial  enterprises  fully  subject  to  all  applicable  laws 
and  regulations  of  the  host  coimtry. 

Each  Party  shall  ensure,  within  the  scope  of  its  legal  authority,  that  any 
company  owned,  controlled  or  administered  by  that  Party,  or  any  joint  venture 
therewith,  which  effectively  controls  a  significant  portion  of  the  supply  of  any 
tourism  or  travel-related  service  in  the  territory  of  that  Party  shall  provide 
those  services  to  nationals  and  companies  of  the  other  Party  in  a  fair  and 
equitable  manner  and  on  a  most-favored-nation  basis. 

Subject  to  applicable  laws,  nationals  and  companies  of  Uie  United  States  and 
of  Czechoslovakia  shall  be  permitted  to  act  as  agents  for  United  States. 
Czechoslovak,  and  third  country  providers  of  tourism  and  travel-related  serv- 
ices in  the  territory  of  either  Party. 

Nothing  in  this  letter  or  in  the  Agreement  on  Trade  Relations  shall  be 
construed  to  mean  that  tourism  and  travel^elated  services  shall  not  receive 
the  benefits  from  that  Agreement  as  fully  as  all  other  industries  and  sectors. 

The  Parties  agree  to  give  consideration  to  the  negotiation  of  a  separate 
agreement  on  tourism  and  travel-related  services. 

I  have  the  honor  to  propose  that  this  understanding  be  treated  as  an  integral 
part  of  the  Agreement  on  Trade  Relations.  I  would  be  grateful  if  you  would 
confirm  that  this  understanding  is  shared  by  your  Government. 

Sincerely. 

Wyfie  R  WUMNiaqt.  Jf. 

Deputy  Under  Secretary 


Dr.AodMJ] 
Minirteffruwtgn'ftafc 
Washington.  12  April  1980 

Dear  Mr.  Whisonant 

I  hav«  the  honor  to  ooafirm  receipt  of  your  letter  which  reads  as  follows: 

DearMr.K&dster 

I  have  the  honor  to  confirm  the  following  understanding  reached  between  the 
delegations  of  Czechoslovak  Federative  Republic  and  the  United  States  of 
America  in  the  coone  ol  negotiating  the  Agreement  on  Trade  Relations, 
signed  this  day. 

The  Partiet  recogndze  flie  need  to  encourage  and  promote  the  growth  of 
tourism  and  travel-related  investment  and  trade  between  the  United  States  of 
America  uid  Czechoslovakia. 

The  Parties  recognise  the  benefits  to  bofli  economies  of  increased  tourism  and 
travel-related  investment  in  and  trade  between  their  two  territories. 

Each  Party  shall  seek  peradssifm  of  Ae  other  Party  prior  to  the  establishment 
of  official,  govenunental  tourism  promotion  offices  in  the  other's  territory. 
Permission  to  open  official  tourinn  promotion  offices  or  field  offices,  shall  be 
as  agreed  upon  by  the  Parties,  and  subject  to  the  applicable  laws,  regulations 
and  policies  of  tiie  host  country.  Official  tourism  offices  opened  by  either 
Party  shall  be  operated  on  a  noncommercial  basis.  Official  tourism  promotion 
offices  and  the  personnel  assigned  to  them  shall  not  function  as  agents  or 
principals  in  commercial  transactions,  enter  into  contractual  agreements  on 
behalf  of  commercial  organizations  or  engage  in  other  commercial  activities. 
Such  offices  shall  not  sell  services  to  the  public  or  otherwise  compete  with 
private  sector  travel  agents  or  tour  operators  of  the  host  country.  Nothing  in 
this  side  letter  shall  obligate  either  Party  to  open  such  offices  in  the  territory 
of  the  other. 

Private  and  goveramcntally-owned  commercial  tourism  enterprises  shall  be 
treated  as  private  commercial  enterprises  fully  subject  to  all  applicable  laws 
and  regulations  of  the  host  country. 

Each  Party  shall  enaure,  within  the  scope  of  its  legal  authority,  that  any 
company  owned,  controlled  or  administered  by  that  Party,  or  any  joint  venture 
therewith,  which  effectively  controls  a  significant  portion  of  the  supply  of  any 
tourism  or  travel-related  service  in  the  territory  of  that  Party  shall  provide 
those  services  to  nationals  and  companies  of  the  other  Party  in  a  fair  and 
equitable  manner  and  on  a  most-favored-nation  basis. 
Subject  to  applicable  laws,  nationals  and  companies  of  the  United  States  and 
of  Czechoslovakia  shall  be  permitted  to  act  as  agents  for  United  States, 
Czechoslovak,  and  third  country  providers  of  tourism  and  travel-related  serv- 
ices in  the  territory  of  either  Party. 

Nothing  in  tfiis  letter  or  in  the  Agreement  on  Trade  Relations  shall  be 
construed  to  mean  that  tourism  and  travel-related  services  shall  not  receive 
the  benefits  from  that  Agreement  as  fidly  as  all  other  industries  and  sectors. 
The  Parties  agree  to  give  consideration  to  the  negotiation  of  a  separate 
agreement  on  tourism  and  travel-related  services. 

I  have  the  honor  of  confirming  that  my  Government  shares  this  understanding, 
and  that  this  exchange  of  letter*  constitutes  an  integral  part  of  that  Agree- 
ment 

SnllCd'Mjri 

AwheJBareek 

Mtaitoter  of  Puteign  Trade 

Government  erf  the  Cndioeknnik  Pederefive  Repid>Bc 
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TERMS  OF  REFERENCE:  THE  U.S.-CZECHOSLOVAK  JOINT 
COMMERCIAL  COMMISSION 


The  U.S.-Czechoslovak  Joint  Commercial  Commission  is  established  by  the 
governments  of  Czechoslovakia  and  the  United  States  to  facilitate  the  devel- 
opment of  commercial  relations  and  related  economic  matters  between  the- 
Czechoslovak  Federative  Republic  and  the  United  States  of  America. 

The  Commission  shall  work  and  formulate  recommendations  on  the  basis  of 
mutual  consent. 

The  Commission  shall: 

— ^Review  operation  of  The  U.S.-Czechoslovak  Trade  Agreement  and  make 
recommendations  for  ac}ueving  its  objectives  in  order  to  obtain  the  maximum 
benefit  therefrom; 

— Exchange  mformation  about  amendments  and  developments  in  the  regula- 
tions of  the  United  States  and  Czechoslovakia  affecting  trade  under  the  U.S.- 
.4,   „f  Czechoslovak  Trade  Agreement; 

— Consider  measures  which  would  develop  and  diversify  trade  and  com- 
mercial cooperation.  These  measures  shall  include  but  are  not  limited  to 
encouraging  and  supporting  contracts  and  cooperation  between  businesses  of 
both  coimtries,  and  examining  ways  to  improve  the  development  of  direct 
cmitacts  between  Hrms  established  in  the  United  States  and  Czechoslovakia: 

— ^Monitor  and  exchange  views  on  U.S.-Czechoslovak  commercial  relations: 
'        i  '  •  identify  land  where  possible  recommend  solutions  to  issues  of  interest  to  both 

Parties: 

— Provide  a  forum  for  exchanging  information  in  areas  of  commercial, 
industrial  and  technological  cooperation,  where  they  have  an  impact  on  trade 
and  cooperation;  and 

— Consider  other  steps  which  could  be  taken  to  facilitate  and  encourage  the 
growth  and  development  of  commercial  relations  and  related  economic  mat- 
ters between  the  two  coimtries. 

The  Commission  shall  be  comprised  of  two  sections,  a  U.S.  section  and  a 
-^  Czechoslovak  section.  Each  section  shall  be  composed  of  a  chairman  and 

other  government  officials  as  designated  by  each  Party. 

•    The  Commission  shall  meet  as  often  as  mutually  agreed  by  the  Parties, 
alternatively  in  Washington  and  Prague. 

Appropriate  senior-level  officials  from  the  U.S.  Department  of  Commerce  and 
the  Czechoslovak  Ministry  for  Foreign  Trade  shall  act  as  co-chairmen  of  the 
Commission,  and  shall  head  their  respective  sections;  each  section  of  the 
Commission  shall  include  other  government  officials  as  designated  by  each 
Party. 

The  Commission  shall  work  on  the  basis  of  mutual  agreement.  The  Commis- 
sion shall,  as  necessary,  adopt  rules  of  procedure  and  work  programs.  The 
Commission  may,  as  mutually  agreed,  establish  joint  working  groups  to 
-^ .  consider  specific  matters.  These  working  groups  shall  function  in  accordance 

with  the  instructions  of  the  Commission. 

Each  section  shall  have  an  Executive  Secretary,  named  by  the  chairman,  who 
shall  arrange  the  work  of  the  respective  section  of  the  Commission.  The 
Executive  Secretary  shall  arrange  the  work  of  the  respective  section  of  the 
Commission,  and  perform  the  tasks  of  an  organizational  or  administrative 
nature  connected  with  the  meetings  of  the  Commission. 

The  Executive  Secretaries  shall  communicate  with  each  other  as  necessary  to 
arrange  Commission  meetings  and  to  perform  other  functions.  Agendas  for 
Commission  meetings  shall  be  agreed  upon  not  later  than  one  month  prior  to 
the  meeting.  The  meeting  shall  consider  matters  included  in  this  agenda,  as 
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well  as  further  matters  which  may  be  added  to.  the  agenda  by  mutual 
agreement 

The  Commission  and  its  working  groups  shall  work  on  the  basis  of  mutual 
agreement.  Agreed  minutes  signed  by  the  co-chairmen  of  the  Commission 
shall  be  kept  for  each  meeting  of  the  Commission,  and  shall  be  made  public  by 
each  side.  The  parties  shall  advise  each  other  whenever  measures  and 
recommendations  agreed  to  are  subject  to  subsequent  approval  of  their  gov- 
ernment. 

Any  doctmient  mutually  agreed  upon  during  the  work  of  the  Commission  shall 
be  in  the  English  and  Czech  languages,  each  language  being  equally  authentic. 

Expenses  incidental  to  the  meetings  of  the  Commission  and  any  working 
group  established  by  the  Commission  shall  be  borne  by  the  host  country. 
Travel  expenses  from  one  country  to  the  other,  as  well  as  living  and  other 
personal  expenses  of  representatives  participating  in  meetings  of  the  Commis- 
sion and  any  working  group  of  the  Commission  shall  be  borne  by  the  party 
which  sends  such  persons  to  represent  it. 

Each  section  may  invite  advisers  and  experts  to  participate  at  any  meeting  of 
the  Commission  or  its  working  groups,  except  that  such  participation  must  be 
mutually  agreed  by  the  parties  in  advance  of  the  meeting. 

The  terms  of  reference  of  the  Commission  may  be  amended  by  mutual 
agreement  of  the  parties  at  any  meeting  or  during  the  periods  between  the 
meetings  of  the  Commission. 

Done  in  Washington.  D.C..  April  12,  1990,  in  two  copies,  in  the  English  and 
Czech  languages,  both  texts  being  equally  authentic. 

FOR  THE  CZECHOSLOVAK  FEDERATIVE  REPUBLIC 

Aodraj  Bareak 

Minister  for  Foreign  Trmdm 

FOR  THE  UNITED  STATES  OF  AMERICA 

|.  MidiMl  Fartaa 

Under  Secretary  for  IntemaikKial  Trade 

U.S.  Department  of  Conuneroe 
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DEPARTMENT  OF  THE  INTERIOR 

NatkMMl  Park  Service 

36CFRPart79 

Curation  of  Federally-Owned  and 
Administered  Archeologlcal 
CoHections 

AQOlCv:  National  Park  Service.  Interior. 
ACTION:  Proposed  rale. 


r.  This  proposed  rule  would 
amend  the  final  regulation  for  the 
curation  of  federally-owned  and 
administered  archeological  collections. 
It  would  establish  procedures  for 
Federal  agencies  to  provide  both 
information  on  the  disposition  of 
collections  and  copies  of  certain 
associated  records  to  pertinent  State 
officials  and  other  appropriate  parties. 
In  addition,  it  would  establish 
procedures  for  Federal  agencies  to 
discard,  under  certain  circumstances, 
particular  material  remains  that  may  be 
in  collections  subject  to  this  part 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  December 
11, 1990. 

AOOMESSCS:  Comments  on  this  proposed 
rule  should  be  addressed  to  Douglas  H. 
ScovilL  Acting  Departmental  Consulting 
Archeologisf.  National  Park  Service. 
P.O.  Box  37127.  Washington,  DC  20013- 
7127,  or  delivered  to  Room  4127C,  1100  L 
Street,  NW..  Wariiington.  DC.  between  8 
a.m.  and  4:30  p.m. 

FON  RIRTHEfl  INFORMATION  CONTACT: 
Francis  P.  McManamon  (Chief, 
Archeological  Assistance  Division)  at 
202-343-4101  or  FTS  343-4101. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  36  CFR  part  79 
establishes  defmition*.  standards, 
procedures,  and  guidelines  to  be 
followed  by  Federal  agencies  to 
preserve  collections  of  prehistoric  and 
historic  material  remains,  and 
associated  records,  recovered  in 
conjunction  with  Federal  projects  and 
programs  under  certain  Federal  statutes. 
This  proposed  rule  would  amend  §  79.5 
and  would  add  S  79.12  to  part  79. 

Section  79.5  sets  forth  the 
responsibilities  of  Federal  Agency 
Officials  for  the  long-term  management 
and  preservation  of  collections  subject 
to  part  79.  Paragraph  (c)  of  S  79.5 
requires  that  certain  administrative 
records  on  the  disposition  of  collections 
subject  to  part  79  be  maintained  by  the 
Federal  Agency  Official.  It  does  not, 
however,  call  for  the  Federal  Agency 
Official  to  provide  information  on  the 
disposition  of  collections  or  copies  of 


certain  atsocaitfd  records  to  pertinent 
non<Federal  parties.  For  example.  State 
and  Tribal  Historic  Preservation 
Officers  should  be  provided  with 
informaticHi  about  prehistoric  and 
historic  resources  on  lands  within  their 
respective  States  and  reservations.  In 
addition,  researchers  and  scholars 
should  have  access  to  information  about 
prehistoric  and  historic  resources  that 
they  are  studying.  This  proposed  rule 
would  address  this  matter  by  adding 
paragraph  (d)  to  9  79.5. 

Proposed  paragraph  79.5(d)(l]  would 
call  for  information  on  the  dispostion  of 
collections  and  copies  of  certain 
associated  records  to  be  provided  to 
pertinent  State  officials  and  other 
appropriate  parties.  Proposed  paragraph 
79.5(d)(2)  would  identify  those  State 
officials  and  other  parties  wbo  should 
receive  tlie  information  and  records. 
Proposed  paragraph  79.5(dK3)  would 
call  for  the  Federal  Agency  Official  to 
submit  copies  of  final  reports  of 
federally-authorized  surveys, 
excavations  and  other  studies  to  a 
national  depository  of  reports.  Proposed 
paragraph  79.5(d)(4)  would  call  for 
certain  information  on  final  reports  of 
such  studies  to  be  submitted  for 
inclusion  in  the  National  Areheologtcal 
Database,  which  is  administered  by  the 
National  Park  Service. 

As  currently  codified,  36  CFR  part  79 
does  not  provide  a  mechanism  for 
Federal  agencies  to  discard  material 
remains,  which  may  be  in  collections 
subject  to  the  part,  that  have  limited  or 
no  scientific  value.  By  adding  a  new 
S  79.12  to  part  79,  this  proposed  rule 
would  establish  procedures  to  discard, 
under  colain  circumstances,  particular 
material  remains. 

Proposed  paragraph  79.12(a)  would 
provide  Federal  agencies  with  the 
discretion  to  discard,  under  certain 
circumstances,  particular  material 
remains.  Proposed  paragraph  79.12(b) 
would  set  forth  four  categories  of 
material  remains  that  would  be 
appropriate  for  a  Federal  Agency 
(Official  to  discard.*  The  categories  are 


■  Th«  pnx:edure  that  would  be  established  under 
this  proposed  amendment  is  not  intended  to  address 
the  complex  issue  of  repatriation  of  humaa  remains 
and  funerary  objects.  A  procedure  for  Federal 
agencies  to  release  particular  human  skeletal 
remains  and  obierts  excavated  or  removed  fraoi 
public  lands  into  the  custody  of  the  pertinent  Imiitiii 
tribe  or  other  Native  American  group  is  being 
drafted  by  the  Departments  of  the  Interior. 
Agriculture.  Defense,  and  the  Tennessee  Valley 
Authority  as  part  of  an  amendment  to  unrfana 
regulations  (43  CFR  part  7,  36  CFR  part  296^  ISCR 
part  1312.  and  32  CFR  part  229)  implementiof  tt« 
Archaeological  Resources  Protection  Act  (MU.S.C 
t70aa-nim].  Nevertheless,  human  skeletal  ii  mii— 
and  obiects  that  would  meet  any  of  the  four 
categories  of  material  remains  set  forth  in  pntposed 


speeific  and  narrowly  defined  to  ensure 
that  material  remains  that  are 
archeological  or  historic  in  natiu*e  are 
not  kiadvertently  or  casually  discarded. 
Proposed  paragraphs  79.12(c)  and  (d) 
would  establish  procedures  by  which 
the  Federal  Agency  Official  would  make 
and  document  determinations  to  discard 
particular  material  remains.  Proposed 
paragraph  7ai2(e)  would  provide  a 
means  for  the  Federal  agency's 
determination  to  discard  material 
remains  to  be  reviewed  by  the 
Department  of  the  Interior's 
Dqjartmental  Consulting  Archeologist. 
Proposed  paragraphs  79.12(f)  through  (i) 
would  set  forth  the  requirements  under 
which  material  remains  to  be  discarded 
would  be  disposed  of.  Proposed 
paragraph  79.12(j)  would  call  for 
pertinent  records  on  the  collection  to  be 
amended  to  indicate  any  deaccessions 
and  discards,  and  for  certain 
documentation  on  the  discard  to  be 
retained. 

Preparation  of  the  Rulemaking 

The  final  regulation  36  CFR  part  79  for 
the  curation  of  federally-owned  and 
administered  archeological  collections 
appears  as  9&-21348  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  regulation  had  been 
published  for  public  comment  as  a 
proposed  rule  on  August  28, 1987  (52  FR 
32740).  A  number  of  commenters 
recommended  the  changes  being 
proposed  in  this  amendment.  Because 
the  procedures  being  proposed  were  not 
contained  in  the  proposed  rule  that  was 
published  in  1987,  they  are  being  issued 
hereinbelow  as  a  proposed  rule  to  allow 
for  public  review  and  comment. 

"The  National  Park  Service  seeks 
comments  and  suggestions  from  Federal. 
State  and  local  Government  agencies, 
Indian  tribes,  repositories,  professional 
organizataions,  other  interested 
organizations,  groups,  and  the  public  on 
these  proposed  amendments  to  36  CFR 
part  79. 

Authorship 

The  author  of  this  rulemaking  is 
Michele  C  Aubry  (Archeologist  and 
Progam  Analyst)  in  the  office  of  the 
Departmental  Consulting  Archeologist, 
National  Park  Service,  Washington,  DC. 

Compliance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 


pangrapk  79.12(b)  may  be  appropriate  for  discard 
itndarM  CFR  part  7S. 


significant  economic  e£fect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
V.S.CeM€t8eg.). 

Compliance  with  die  Papwwofk 
Reduction  Act 

This  rules  does  not  contain 
information  coUection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq. 

Compnance  widi  the  National 
Environmental  PoHcy  Act 

Federal  agencies  that  conduct  or 
authorize  archeological  investigations 
are  required  by  law  to  maintain  and 
preserve  the  resulting  collections  of 
artifacts,  specimens  and  associated 
records.  Issuance  oi  this  document  will 
result  in  more  consistent,  systematic 
and  professional  care  of  those 
collections.  The  National  Park  Service 
has  determined  dtat  this  rulemaking  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  mvironment  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321-4347).  In  addition,  the 
National  Park  Service  has  determined 
that  this  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  by 
Departmental  regulations  in  515  DM  2. 
As  such,  neither  an  Envirtmmental 
Assessment  nor  an  Environmental 
Impact  Statement  has  been  prepared. 

list  of  Subjects  in  38  CFR  Fart  79 

Archeology,  Archives  and  records. 
Historic  preservation,  Indians-lands. 
Museums,  Public  lands. 

Dated:  June  25. 1990. 
Constance  B.  Hatrinian, 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

For  the  reasons  set  out  in  the  preamble, 
the  Department  of  the  Interior  proposes 
to  amend  title  36,  chapter  I  of  the  Code 
of  Federal  Regulations  by  amending  part 
79  as  follows: 

PART  7»-CURATK>N  OF  FEDERAU.Y- 
OWNEO  AND  ADMINISTERED 
ARCHEOLOGICAL  COLLECTIONS 

1.  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Authocity:  16  U.S.C  ATOaamw,  16  U.S.C. 
470  et  seq. 

2.  Section  79.5  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  79.5    Management  and  preservation  of 
coOections. 


(d)  Distribution  of  records  to  other 
parti'is.  (1)  For  each  new  collection  and. 


up<»  request,  for  eadi  preexisting 
collection,  the  Federal  Agency  Official 
shall  ensure  that  pertinent  State  officials 
and  other  parties,  as  appropriate,  are 
provided  with: 

(i)  The  name  and  location  of  the 
repository  where  the  collection  is 
deposited: 

(ii)  Copies  of  any  site  forms  and  maps 
of  the  prehistoric  or  historic  resource 
that  was  surveyed,  excavated  or 
otherwise  studied: 

(iii)  Copies  of  any  final  reports  of  the 
survey,  excavation  or  other  study; 

(iv)  Upon  request  copies  of  other 
appropriate  records;  and 

(v)  In  accordance  with  such  terms  and 
conditions  as  are  developed  pursuant  to 
I  79.10(d)  of  this  part,  instructions  for 
restricting  access  to  site  forms,  maps, 
final  reports,  and  other  records  being 
provided  that  contain  information 
relating  to  the  nature,  location  or 
character  of  a  prehistoric  or  historic 
resource. 

(2)  Pertinent  State  officials  and  other 
parties,  as  appropriate,  would  include 
but  not  be  limited  to  the: 

(i)  State  Historic  Preservation  Officer; 

(ii)  State  Archeologist; 

(iii)  When  Uie  State  Historic 
Preservation  Officer  does  not  maintain 
the  State's  official  site  files,  the  official 
who  represents  the  State  agency  or 
institution  that  does  maintain  such  files; 

(iv)  When  the  collection  is  from  a  site 
on  Indian  lands,  the  Tribal  Official  and 
the  Tribal  Historic  Preservation  Officer, 
if  any,  of  the  Indian  tribe  that  owns  or 
has  jurisdiction  over  such  lands; 

(v)  When  the  collection  is  irom  a  site 
on  public  lands  that  the  Federal  Agency 
Official  has  determined  is  of  religious  or 
cultural  importance  to  any  Indian  tribe 
having  aboriginal  or  historic  ties  to  such 
lands,  the  Tribal  Official  and  the  Tribal 
Historic  Preservation  Officer,  if  any,  of 
the  pertinent  Indian  tribe;  and 

(vi)  When  the  collection  is  from  a  site 
on  State,  local  or  privately  owned  lands, 
the  owner. 

(3)  For  each  new  collection,  after 
removing  any  information  on  the  nature, 
location  or  character  of  a  prehistoric  or 
historic  resource  to  which  access  is 
restricted  pursuant  to  -S  79.10(d)  of  this 
part,  the  Federal  Agency  Official  shall 
submit  copies  of  any  final  reports  of  the 
survey,  excavation  or  other  study  to  the: 

(i)  National  Technical  Information 
Service; 

(ii)  Defense  Technical  Information 
Service; 

(iii)  Library  of  Congress;  or 

(iv)  Other  appropriate  national 
depository  for  reports. 

(4)  For  each  new  collection  and,  upon 
request,  for  each  preexisting  collection, 
the  Federal  Agency  Official  shall  ensure 
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that  the  information  reqidred  by  the 
Natitmal  Archeological  Database, 
administered  by  the  National  Pni 
Service,  about  final  reports  of  the 
survey,  excavation  or  other  study  is 
submitted  for  inclusion  in  the  National 
Archeological  Database.  Procedures  for 
subokitting  the  required  information  are 
available  from  the  Archeological 
Assistance  Divisicm,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127. 
•        •        •        *        • 

3.  A  new  {  79.12  is  sdded  to  read  as 
follows: 

979.12   Procedurss  to  dtocard  matortsi 


(a)  Under  certain  circumstances,  the 
Federal  Agency  Official  may  determine 
that  particular  material  remains  in  a 
collection  subject  to  this  part  need  not 
be  preserved  and  maintained  in  a 
repository,  and  may  be  discarded. 

(b)  It  may  be  appropriate  to  discard 
material  remains  when: 

(1)  The  material  remains  are  not 
archeological  or  historic  in  nature  and 
were  inadvertently  collected  and 
included  in  the  collection; 

(2)  Material  remains  subject  to  the 
Archaeological  Resources  Protection 
Act  (16  U.S.C  470oo-mm)  are  not  or  are 
no  longer  of  archeological  interest,  as 
determined  under  uniform  regulations  43 
CFR  part  7,  36  CFR  part  296, 18  CFR  part 
1312,  and  32  CFR  part  229; 

(3)  The  material  remains,  while 
archeological  or  historic  in  nature, 
consist  of  large  quantities  of  bulky, 
highly  redundant  non-diagnostic  items 
that  have  limited  potential  for  further 
research;  or 

(4)  The  material  remains,  while 
etrcheological  or  historic  in  nature,  are  a 
hazard  to  human  health  or  safety. 

(c)  Prior  to  making  a  determination 
that  it  may  be  appropriate  to  discard 
particular  material  remains,  the  Federal 
Agency  Official  shall  ensure  that  the 
following  procedures  are  followed: 

(1)  The  material  remains  are 
professionally  evaluated  and 
documented,  consistent  with  the 
"Secretary  of  the  Interior's  Standards 
and  Guidelines  for  Archeology  and 
Historic  Preservation"  (48  FR  44716. 
Sept  29, 1983),  for  the  purpose  of 
determining  whether  they  meet  the 
requirements  of  paragraph  (b)(1),  (b)(2), 
(b)(3)  or  (b)(4)  of  this  section: 

(2)  The  Federal  agency's  principal 
archeologist  or,  in  the  absence  of  an 
agency  principal  archeologist  the 
Department  of  the  Interior's 
Departmental  Consulting  Archeologist 
shall  review  the  documentation 
prepared  under  paragraph  (c)(1)  of  this 
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section  and  make  recommendations  to 
the  Federal  Agency  Official  concerning 
the  adequacy  of  the  evaluation  and 
documentation  and  the  appropriateness 
of  the  proposed  discard; 

(3)  When  the  material  remains  are 
from  a  site  on  Indian  lands,  the  Indian 
landowner  and  the  Indian  tribe  having 
jurisdiction  over  the  lands  are  notified 
of  the  proposed  discard; 

(4)  When  the  material  remains  are 
from  a  site  on  State,  local  or  privately 
owned  lands,  the  owner  is  notified  of 
the  proposed  discard; 

(5)  When  the  material  remains  are 
from  a  site  on  public  lands  that  the 
Federal  Agency  Official  has  determined 
is  of  religious  or  cultural  importance  to 
any  Indian  tribe  having  aboriginal  or 
historic  ties  to  such  lands,  the  pertinent 
Indian  tribe  or  other  group  is  provided 
with  an  opportunity  to  comment  on  the 
proposed  discard: 

(6)  The  State  Historic  Preservation 
Officer  and  other  appropriate  State  and 
Federal  agencies,  universities,  museums, 
scientific  and  educational  institutions, 
and  interested  persons  are  provided 
with  an  (^portunity  to  comment  on  the 
proposed  discard:  and 

(7)  When  the  collection  is  included  in 
or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  the  discard 
action  is  reviewed  to  determine  whether 
it  is  subject  to  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470/). 

(d)  The  Federal  Agency  Official  shall 
fully  document  determinations  to 
discard  material  remains  and  any  terms 
and  conditions  to  be  applied.  The 
Federal  Agency  Official's 
determinations  shall  be  based  upon: 


(1)  A  professional  evaluation  of  the 
material  remains,  conducted  pursuant  to 
paragraph  (c)(1)  of  this  section,  that  the 
remains  meet  the  requirements  of 
paragraph  (b)(1).  (b)(2),  (b)(3)  or  (b)(4)  of 
this  section: 

(2)  The  recommendations  of  the 
agency's  principal  archeologist  or  the 
Department  of  the  Interior's 
Departmental  Consulting  Archeologist, 
as  appropriate,  provided  in  accordance 
with  paragraph  (c)(2)  of  this  section; 

(3)  The  consent  of  any  non-Federal 
owners:  and 

(4)  Any  consultations  performed 
pursuant  to  paragraphs  (c)(5).  (c)(6)  and 
(c)(7)  of  this  section. 

(e)  Any  interested  person  may  request 
in  writing  that  the  Department  of  the 
Interior's  Departmental  Consulting 
Archeologist  review  any  Federal 
agency's  determination  to  discard 
material  remains.  Two  copies  of  the 
request  should  be  sent  to  the 
Departmental  Consulting  Archeologist. 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  The 
request  should  document  why  the 
requester  disagrees  with  the  Federal 
Agency  Official's  determination  or  the 
terms  and  conditions  to  be  applied.  The 
Departmental  Consulting  Archeologist 
shall  review  the  request  and,  if 
appropriate,  the  Federal  Agency 
Official's  determination  and  its 
supporting  documentation.  Based  on  this 
review  and  within  60  days  of  the  receipt 
of  the  request,  the  Departmental 
Consulting  Archeologist  shall  prepare 
and  transmit  to  the  head  of  the  Federal 
agency  a  final  professional 
recommendation  for  further 
consideration. 


(f)  Federally-owned  material  remains 
to  be  discarded  shall  be  disposed  of  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  (40 
U.S.C.  484),  its  implementing  regulation 
(41  CFR  part  101).  any  agency  specific 
regulations  on  the  management  of 
Federal  property,  any  agency  specific 
statutes  and  regulations  on  the 
management  of  museum  collections,  and 
such  terms  and  conditions  as  may  be 
appropriate. 

(g)  Indian-owned  material  remains  to 
be  discarded  shall  be  disposed  of  in 
accordance  with  such  terms  and 
conditions  as  may  be  requested  by  the 
Indian  landowner  and  the  Indian  tribe 
having  jurisdiction  over  the  lands. 

(h)  State,  local,  and  privately  owned 
material  remains  to  be  discarded  shall 
be  disposed  of  in  accordance  with  such 
terms  and  conditions  as  may  be 
requested  by  the  owner. 

(i)  When  the  material  remains  to  be 
discarded  consist  of  bulky,  highly 
redundant,  non-diagnostic  items,  a 
sample  shall  be  retained  that  is 
representative  of  the  remains  and  large 
enough  to  allow  for  destructive  analysis 
in  the  future  without  substantially 
depleting  the  sample. 

(j)  The  accession,  catalog  and  artifact 
inventory  list  records  for  the  collection 
from  which  the  material  remains  are 
discarded  shall  be  amended  to  indicate 
which  material  remains  are 
deaccessioned  and  discarded,  the  basis 
for  the  discard,  and  the  manner  in  which 
they  are  discarded.  The  documentation 
prepared  under  paragraphs  (c)  and  (d)  of 
this  section  shall  be  retained  as  a  part  of 
the  collection. 

[FR  Doc.  90-21349  Filed  &-11-90;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

[AO-Fm.-3M»-51 

Rm2060-A895 

Standards  of  Partonnanca  for  New 
Stationary  Sourcaa;  SmaN  Induatrial- 
CowwnarciaHnamutional  Steam 
Generating  Untta 

agency:  Environmental  Protection 
Agency  (EPA), 
ACTKM:  Fuial  rule. 


r.  Today's  action  promulgates 
standards  of  performance  for  new, 
modified,  and  reconstructed  small 
industrial-commercial-institutional 
steam  generating  units  with  a  maximum 
design  heat  input  capacity  of  29 
megawatts  (MW)  (100  million  Btu  per 
hour  (Btu/hr)  or  less,  but  greater  than  or 
equal  to  2.9  MW  (10  million  Btu/hr). 
These  standards,  codified  in  subpart  Dc 
of  40  CFR  part  60,  limit  emissions  of 
sulfur  dioxide  (SQi)  and  particulate 
matter  (PM)  from  these  sources.  This 
Fedwal  Register  notice  also  announces 
the  EPA's  decision  not  to  regulate 
nitrogen  oxides  (NO,)  emissions  from 
these  unitsi  Standards  of  performance 
limiting  emissions  of  SOi,  PM.  and  NO. 
from  small  industrial-commercial- 
institutional  steam  generating  units  were 
proposed  in  the  Federal.  Register  on  June 
9. 1989  (54  FR  24792). 

The  standards  implement  section  111 
of  the  Clean  Air  Act  (CAA)  and  are 
based  on  the  Administrator's 
determination  that  small  industrial- 
commercial-institutional  steam 
generating  units  cause,  or  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intended 
effect  of  these  standards  is  to  require  all 
new,  modified,  and  reconstructed  small 
industrial-commercial-institutional 
steam  generating  units  to  control 
emissions  to  the  level  achievable  by  the 
best  demonstrated  technological  system 
of  continuous  emission  reduction 
considering  costs,  nonair  quplity  health 
and  environmental  impacts,  and  energy 
requirements. 
EFfeCTlVl  DATE:  September  12, 199a 

Under  section  307(b)(1)  of  the  CAA, 
judicial  review  of  the  actions  taken  by 
this  notice  is  available  only  by  the  filing 


of  a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  tvithin  60  days  of  today's 
puUication  of  this  rule.  Under  Section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  today's  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 
MCORPOfUTION  BY  REFERENCE:  The 
incorporation  by  reference  of  certain 
publications  in  these  standards  is 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  as  of  September  12, 
199a 

ADDIIE8SE8:  Background  Information 
Document  A  background  information 
document  (BID)  for  the  promulgated 
standards  containing:  (1)  A  stmimary  of 
all  the  public  comments  made  on  the 
proposed  standards  and  the 
Administrator's  response  to  the 
comments,  (2)  a  summary  of  the  changes 
made  to  the  standards  since  proposal, 
and  (3)  the  final  Environmental  Impact 
Statement,  which  summarizes  the 
impacts  of  the  standards,  may  be 
obtained  from  the  U.S.  EPA  Library 
(MI><35],  Research  Triangle  Paric,  North 
Carolina  27711,  telephone  number  (919) 
541-2777.  Please  refer  to  "Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units — Background 
Information  for  Promulgated 
Standards,"  EPA-450/3-90-016,  August 
199a 

Docket  Docket  No.  A-66-02, 
containing  information  considered  by 
EPA  in  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:30  a.m.  and  3:30 
p.m.,  Monday  throu^  Friday,  at  the 
EPA's  Air  Docket  Room  M-1500,  First 
floor,  Waterside  Mall,  401 M  Street. 
SW.,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Rick  Copland,  telephone  number 

(919)  541-5265  or  Mr.  Fred  Porter, 

telephone  number  (919)  541-5251, 

Standards  Development  Branch, 

Emission  Standards  Division  (MD-13), 

U.S.  Environmental  Protection  Agency, 

Research  Triangle  Park,  North  Carolina 

27711. 

8UFFLEMENTARY  INFORMATION:  The 

following  outline  is  provided  to  aid  in 

reading  the  preamble  of  the  final 

standards. 

L  Summary  of  the  Standards 


A.  Applicability 

B.  Standards  for  Sulfur  Dioxide 

C  Standards  for  Particulate  Matter 

D.  Standards  for  Nitrogen  Oxides 

B.  Performance  Testing  and  Monitoring 

Requirements 
F.  Reporting  and  Recordkeeping 

Requirements 
n.  Summary  of  Oianges  to  the  Proposed 

Standards 
IIL  Impacts  of  the  Standards 
A.  Air 

a  Water  and  Solid  Waste 
C  Energy 

D.  Control  Costs 

E.  Economic  Effects 
rv.  Public  Participation 

V.  Significant  Comments  on  the  Propoied 

Standards 

A.  Standards  for  Particulate  Matter 

B.  Standards  for  Nitrogen  Oxides 
C  Test  Methods  and  Monitoring 
D.  Miscellaneous 

VI.  Administrative  Requirements 
A.  Docket 

E  Clean  Air  Act  Procedural  Requirements 
C  OSice  of  Management  and  Budget 

Reviews 
D.  Regulatory  Flexibility  Act  Compliance 

L  Summary  of  the  Standards 

Standards  of  performance  for  new 
stationary  sources  established  under 
section  111  of  the  CAA  reflect 
application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost 
of  achieving  such  emission  reduction, 
any  nonair  quaUty  health  and 
environmental  impacts  and  energy 
requirements)  the  Administrator 
determines  has  been  adequately 
demonstrated  (section  111(a)(1)).  For 
convenience,  this  will  be  referred  to  as 
"best  demonstrated  technology." 

Figures  1  and  2  depict  the  major 
provisions  of  the  SOi  and  PM  standards, 
respectively,  for  information  purposes 
only.  It  shoud  be  noted  that  the  figures 
do  not  attempt  to  show  all  of  the 
requirements  of  the  standards,  only 
percent  reduction  requirements, 
emission  limits,  and  opacity  limits,  as 
applicable.  Other  requirements,  such  as 
monitoring,  performance  testing,  and 
reporting  and  recordkeeping 
requirements,  are  not  shown.  The 
regulation  should  be  relied  on  for  a  full 
and  comprehensive  statement  of  the 
regulatory  requirements  under  this 
subpart. 
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Figure  1  -  Small  Steam  Generating  Units  NSPS  -  Summary  of  SO  2  Standards* 
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Figure  2  --  SmaH  Steam  Generating  Units  NSPS  -  Summary  of  PM  Standards* 
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statement  of  the  regulatory  requirements  underthis  subpart. 
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A..AppiJcabiJity         •.,.«.,«  :^--,.-;.      --.r 

The  new  source  perfimnance 
standards  (NSPS)  being  adopted  today 
apply  to  aU  new,  niodified.  or 
reconstructed  small  steam  generating 
units  with  a  heat  input  capacity  of  29 
MW  (100  million  Btu/hr)  or  less,  but 
greater  than  or  eqaul  to  2.9  MW  (10 
million  Btu/hr)  for  which  construction  is 
commenced  after  June  9, 1989.  The 
definition  of  "steam  generating  onif* 
includes  all  devices  that  combost  foe! 
and  produce  steam,  beat  water,  or  beet 
other  fluids  which  are  used  as  heat 
transfer  media. 

B.  Standards  for  Sulfur  Dioxide 

For  small  coal-fired  steam  generating 
units  with  greater  than  (75  million  Btu/ 
hr)  heat  input  capacity  and  greater  than 
55  percent  annual  capacity  factor,  the 
SC^  standards  reqaire  a  90-percent 
reduction  in  SO^  emissions.  For  all  small 
coal-fired  steam  generating  units  with 
heat  input  capacities  from  Z9  MW  (10 
million  Btu/hr)  to  29  MW  (100  miUion 
Btu/hr),  the  standards  limit  SOi 
emissions  to  520  nanograms  of  pollutant 
per  joule  (ng/))  [1.2  pounds  of  pollutant 
per  million  Btu  (lb/million  Btu)]  heat 
input 

For  small  oil-fiied  steam  generating 
units  with  heat  input  capacities  from  2.9 
MW  to  29  MW  (10  to  100  miUion  Btu/hr). 
the  standards  limit  SOk  emissions  to  215 
ng/I  (0.50  lb/million  Btu)  heat  input. 
Alternatively,  oil-fired  steam  generating 
units  can  comply  with  the  SOi  standards 
by  firing  oil  with  a  sulfiir  content  of  0,5 
wei^t  percent  or  less. 

C  Standards  for  Particulate  Matter 

For  coal-fired  steam  generating  units 
Witt  heat  input  capacities  of  8.7  MW  (30 
million  Btu/hr)  or  greater,  Uie  standaitls 
limit  PM  emissions  to  22  ng/)  (0.05  lb/ 
million  Btu)  heat  input 

For  wood-fired  generating  units  writh 
heat  input  capacities  of  BJ  (30  milUoa 
Btu/hr)  or  greater  and  annual  capacity 
factors  greater  than  30  percent  the 
standaids  limit  PM  emissions  to  43  ng/) 
(0.10  lb/million  Btu)  heat  input  For  units 
with  annual  capacity  factors  of  30 
percent  or  less,  the  standards  limit  PM 
emissions  to  130  ng/)  (0.30  Ib/m^hon 
Btu)  heat  input 

Coal-.  wtKHlr  and  oil-fired  steam 
generating  imits  with  heat  input 
capacities  of  8.7  MW  (30  million  Btu/hr) 
or  greater  are  subject  to  an  opacity  limit 
of  20  percent 

d.  Standards  for  Nitrogen  Oxides 

No  standards  for  NO,  are  being 
promulgated.  (See  section  V  of  this 
notice). 


E.  Performaaea  Taetiag  aad  Monitoring 
Requirements 

llie  SOt  standards  regoire  owners  or 
operators  of  coal-fired  steam  generating 
units  that  subject  to  the  SOi  percent 
reduction  requirements  to  install 
continuous  emission  monitoring  systems 
(CEMS)  at  the  inlet  and  outlet  of  the  SQi 
control  device.  As  an  alternative  to  an 
inlet  CEMS.  the  owner  or  operator  may 
perform  as-fired  fuel  sampling  and 
analysis.  As  an  alternative  to  an  outlet 
CEMS.  the  owner  or  operator  may 
perform  emission  measurements  in 
accordance  with  Reference  Method  6B. 

Coal-  or  oil-fired  units  subject  to  an 
SOk  emission  limit  may  ose  a  CEMS, 
Method  66  emission  measurements,  or 
daily  fuel  sampling  and  analysis  to 
demonstrate  compliance  with  the 
emission  limit.  As  an  alternative  for  oil- 
fired  units,  owners  or  operators  may 
sample  each  fuel  shipment  after  delivery 
to  their  fuel  tank(s).  For  distillate  oil- 
fired  units  with  heat  input  capacities 
between  2.9  and  29  MW  (10  and  100 
million  Btu/hr)  and  for  residual  oil-  and 
coal-fired  units  with  heat  input 
capacities  between  2.9  and  8.7  MW  (10 
and  30  million  Btu/hr),  supplier 
certification  of  sulfur  content  is  allowed 
as  an  altematiTe  compliance 
demonstration. 

Compliance  with  theSOi  standards  is 
based  on  a  calculated  30-day  rolling 
average,  using  boariy  emission  values 
for  C^S  compliance  or  daily  naission 
values  for  compliance  by  fuel  sampling 
or  Method  6B.  For  units  using  CEMS. 
Method  6B,  or  daily  fuel  sampling  to 
demonstrate  compliance,  the  first  30-day 
rolling  average  SOk  emission  rate 
calculated  after  initial  startup  serves  as 
the  initial  performance  test  under  40 
CFR  60.8.  Sampling  and  analysis  of  the 
initial  tank  of  oil  combusted  is  osed  as 
an  initial  performance  test  where 
compliance  is  demonstrated  by 
^pment  fuel  sampling  and  analysis.  No 
initital  performance  test  is  required 
where  supplier  certification  is  used. 

Perfonnance  tests  to  determine 
compliance  with  the  PM  standards  are 
conducted  in  accordance  with  Reference 
Method  5.  Reference  Method  SB,  or 
Reference  Method  17.  Reference  Method 
3  is  used  for  gas  analysis  and  Reference 
Method  1  for  the  selection  of  sampling 
points.  Refoenoe  Method  9  (a  O-minute 
average  of  24  observations)  is  used  to 
determine  compliance  with  the  opacity 
■  standards.  Contumons  opacity 
monitoring  is  required  for  all  small  coal-, 
residual  oil-  and  wood-fired  steam 
generating  units  with  heat  input 
capacities  of  &7  MW  (30  million  Bhi/hr) 
or  greater. 


F.Repm^ag  aad  Recordkeeping 
Requirements 

The  owner  or  operator  of  any  affected 
facility  with  a  maximum  heat  input 
capacity  of  29  MW  (100  miUion  Btn/hr) 
or  less,  but  greater  dian  or  equal  to  2.9 
MW  (10  million  Btu/hr)  (which  indudea 
units  combusting  natural  gas  or  other 
fuels  for  which  no  performance 
standards  apply)  must  submit  certain 
information  as  required  by  the  General 
Provisions  (40  CFR  60.11).  including 
notification  of  the  date  of  initial  unit 
startup,  and  must  maintain  certain  fuel 
use  records. 

A  report  of  the  results  of  an  initial 
performance  and  opacity  test  is  required 
to  demonstrate  initial  compliance  with 
the  SOi.  PM,  and  opacity  standards,  as 
applicable. 

Quarterly  reports  of  the  CEMS,  fuel 
sampling  and  analysis,  or  Method  6B 
results  are  required  for  coal-  and  oil- 
fired  units  under  the  SOi  standards. 
Records  of  all  approi^ate  data, 
including  the  results  of  emission  tests, 
fuel  sampling  and  analysis  results. 
Method  6B  data,  and  CEMS  daU  must 
be  maintained  for  2  years  and  made 
available  for  inspection  by  enforcement 
personnel 

Owners  or  operators  of  affected 
facilities  combusting  distillate  oil  and 
seeking  to  demonstrate  compliance  by 
fuel  supplier  certification  must  obtain 
and  maintain  a  shipping  receipt  from  the 
foel  supplier  for  each  shipment  of 
distillate  oil  delivered  certifying  that  the 
shipment  complies  with  the  American 
Society  for  Testing  and  Materials 
(ASTM)  specifications  for  distillate  oil. 
Owners  or  operators  of  affected 
fscilities  combusting  residual  oil  and 
seeking  to  demonstrate  compliance  by 
fuel  supplier  certification  must  obtain 
and  maintain  a  shipping  receipt  from  the 
fuel  supplier  for  each  sldpment  of 
residual  oil  delivered  certifying  that  the 
shipment  contains  less  than  0.5  weight 
percent  sulfur.  The  shipping  receipt  must 
indicate  the  location  of  the  oil  when  a 
sample  was  drawn  for  analysis  and 
must  include  the  results  of  that  analysis. 
Owners  or  operators  of  affected 
facilities  combusting  coal  and  seeking  to 
demonstrate  compliance  by  fuel  supplier 
certification  must  obtain  and  maintain  a 
shipping  receipt  from  the  fuel  supplier 
for  each  shipment  of  coal  delivered 
certifying  that  the  shipment  contains  a 
combination  of  sulfur  and  heat  which 
would  limit  the  SOk  emissions  from  the 
shipment  to  520  ng/)  (1.2  lb/million  Btu) 
or  less.  The  shipping  receipt  must 
indicate  the  location  of  the  coal  when  a 
sample  was  collected  for  analysis  and 
must  include  the  results  of  that  analysis. 


.    Owners  or  operators  seeking  to 
.  demonstrate  compliance  by  fuel  supplier 
certification  must  submit  quarterly 
reports  including  copies  of  all  shipping 
receipts  obtained  during  the  previous 
quarter  and  including  a  certified 
statement  signed  by  the  owner  or 
operator  of  tte  affected  facility  that  the 
shipping  receipts  submitted  represent  all 
of  the  fuel  combusted  in  that  quarter. 
Records  must  be  maintained  for  2  years. 
The  PM  standards  require  owners  or 
operators  to  submit  quarteriy  excess 
emission  reports  for  coal-,  residual  oil-, 
and  wood-fired  units.  If  no  excess 
emissions  occur  in  a  particular  quarter, 
then  a  semiannual  report  is  required 
stating  that  no  excess  emissions 
occurred  during  the  reporting  period. 

n.  Summary  of  Changes  to  the  Proposed 
Standards 

The  changes  that  have  been  made 
since  proposal  of  the  standards  are 
presented  below.  The  rationales  for 
these  changes  are  presented  under 
section  V  of  this  notice.  In  addition  to 
the  changes  listed  below,  the  regulation 
has  been  reorganized  since  proposal  to 
clarify  its  meaning  and  to  remove 
redundant  paragraphs. 

The  proposed  NO,  limit  of  430  ng/) 
( 1.0  lb/million  Btu]  heat  biput  has  been 
biiminated;  no  NO,  standards  are  being 
promulgated. 

For  wood-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
8.7  MW  (30  million  Btu/hr)  operating  at 
annual  capacity  factors  of  30  percent  or 
less,  the  PM  standards  have  been 
changed  from  43  ng/)  (0.10  lb/million 
Btu)  heat  input  to  130  ng/]  (0.30  lb/ 
million  Btu)  heat  input 

Distillate  oil-fired  units  have  been 
exempted  from  the  requirement  for 
continuous  monitoring  of  opacify.  In 
addition,  the  requirement  for  oil-fired 
units  operating  at  10  percent  annual 
capacify  factor  or  less  to  perform  a  24- 
hour  demonstration  of  operating 
capacify  has  been  eliminated. 

To  compfy  with  the  SOj  emission 
limit  all  distillate  oil-fired  units  with 
heat  input  cspacities  between  2.9  and  29 
MW  (10  and  100  million  Btu/hr)  and 
coal-  and  residual  oil-fired  units  with 
heat  input  capacities  of  2.9  to  8.7  MW 
(10  to  30  million  Btu/hr)  may  use 
suppUer  certification  of  fuel  sulfur 
content  in  fieu  of  fuel  sampling  and 
analysis. 

in.  Impacts  of  the  Standards 

A.  Air 

In  the  fifth  year  after  adoption  of  this 
NSPS,  nationwide  emissions  of  SOk  from 
small  steam  generating  units  would  be 
decreased  by  about  33,000.  megagrams 


per  year  (Mg/yr)  (37 AM  tons  per  year 
(tons/year)],  compared  with  projected 
emission  levels  under  the  regulatory 
baseline.  This  represents  a  reduction  of 
about  70  to  80  percent  depending  on  the 
steam  generating  unit  size  and  type  of 
fuel  fired.  The  nationwide  emissions  of 
PM  would  be  decreased  by  about  3,000 
Mg/yr  (3,400  tons/year]  compared  with 
the  baseline,  an  80-  to  90-percent 
reduction.  The  regulatory  baseline  is  the 
emission  level  projected  to  result  from 
new  small  steam  generating  units  built 
between  1989  and  1993,  controlled  to  the 
levels  currentiy  mandated  under  typical 
State  implementation  plans  (SIFs)  in  the 
absence  of  the  final  standards.    ,^ 

The  changes  to  the  proposed 
standards  are  not  expected  to 
significantiy  impact  air  emissions  for  the 
following  reasons.  The  proposed 
standards  for  NO,  had  no  environmental 
benefit  therefore,  the  decision  to  delete 
the  NO,  standards  from  the  final 
regulation  will  result  in  no 
environmental  impact  The  PM 
emissions  projected  for  small  wood- 
fired  steam  generating  units  in  the 
proposal  notice  were  based  on  units 
operating  at  a  55-percent  annual 
capacify  factor.  Since  the  less  stringent 
emission  Umit  of  130  ng/]  (0.30  lb/ 
million  Btu)  will  only  apply  to  wood- 
fired  units  operating  at  annual  capacity 
factors  of  30  percent  or  less,  PM 
emissions  are  not  expected  to  exceed 
the  level  projected  in  the  proposal 
notice.  The  elimination  of  the  opacify 
monitoring  requirement  for  distillate  oil- 
fired  units  is  not  expected  to  result  in 
increased  PM  emissions  because 
distillate  oil  is  a  relatively  clean  fuel 
that  is  unlikely  to  have  opacify 
problems. 

B.  Water  and  Solid  Wa^te 

Under  the  final  standards,  no 
significant  water  pollution  impacts  are 
projected,  and  the  projected  impacts  on 
solid  waste  generation  are  small.  In 
addition,  the  wastes  produced  by  PM 
control  processes  are  nonhazardous  and 
can  be  disposed  of  using  traditional 
treatment  and  disposal  techniques. 
Therefore,  no  adverse  water  pollution  or 
solid  waste  impacts  are  anticipated  as  a 
result  of  the  standards. 

C.  Energy 

The  final  standards  will  not  result  in 
significant  impacts  on  national  fuel  use 
markets.  Some  fuel  switching  from  coal 
and  residual  oil  to  natiu-al  gas  or 
distillate  oil  may  occur,  but  the  impacts 
of  any  fuel  switching  on  coal  oil,  and 
natural  gas  markets  would  be  negligible 
on  a  national  basis.  Energy  consumption 
impacts  resulting  bom  the  standards . 
would  be  small. 


IXCaitrol  Costs 

Typical  steam  generating  unit  costs. 
Under  the  final  standards,  Ae  capital 
cost  of  a  small  coal-fired  steam 
generating  unit  would  increase  by  about 
11  percent  over  the  costs  at  the 
regulatory  baseline.  The  magnitude  of 
the  increase  would  depend  on  steam 
generating  unit  size  and  type. 
Annualized  costs  for  a  small  coal-fired 
steam  generating  unit  would  increase  by 
approximately  6  percent  over  the  costs 
at  the  regulatory  baseline,  depending  on 
unit  size  and  coal  type.  For  a  small  oil- 
fired  steam  generating  unit  the  capital 
cost  would  increase  by  about  3  percent 
and  annualized  costs  would  increase  by 
about  19  percent  over  the  costs  at  the 
regulatory  baseline,  depending  on  unit 
size  and  oil  type.  For  a  small  wood-fired 
steam  generating  unit  operating  at  an 
annual  capacify  factor  of  55  percent  the 
capital  cost  would  increase  by  about  19 
percent  and  annualized  costs  would 
increase  by  about  10  percent  over  the 
costs  at  the  regulatory  baseline, 
depending  on  unit  size  and  type.  Capital 
and  annual  costs  for  small  wood-fired 
steam  generating  units  operating  at 
annual  capacify  factors  less  than  30 
percent  would  be  increased  by  less  than 
10  percent 

Nationwide  costs.  In  the  fifth  year  of 
applicabilify  of  these  standards,  the 
nationwide  annualized  costs  for  small 
steam  generating  units  would  increase 
by  about  $38  miUion. 

R  Economic  Effects 

The  economic  effects  of  the  final 
standards  are  considered  negUgible.  For 
most  of  the  six  major  industry  groups 
analyzed,  product  prices  under  the 
"worst  case"  would  increase  by  lens 
than  1  percent.  For  the  most  steam 
intensive  industries,  product  prices 
under  the  "worst  case"  are  projected  to 
increase  by  ZA  percent  National 
product  priced  impacts  would  be 
significantiy  less.  Most  commercial- 
institutional  faciUties  would  not  be 
affected  by  the  final  standards  because 
of  the  size  of  the  steam  generating  unit 
and  fuels  fired  at  these  facilities.  Of  the 
commercial-institutional  facilities  with 
steam  generating  units  subject  to  the 
SOi  and  PM  standards,  costs  of  services 
would  generally  increase  by  less  than 
0.5  percent.  For  the  most  steam  intensive 
commercial  facilify,  costs  of  services  are 
projected  to  increase  by  1.3  percent 
Rental  rates  for  office  buildings  that  are 
affected  by  the  final  standards  would 
increase  by  less  than  1  percent 

IV.  PuUic  Participation 

.    Prior  to  proposal  of  the  standards, 
iaterested  parties  were  advised  by 
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public  notice  in  the  Fedenl  Regittar  (53 
FR  9977.  March  23. 1968]  of  a  meeting  of 
the  National  Air  Pollation  Control 
Techniques  Advisory  Connnittee 
(NAPCTAC)  to  discoss  the  standards 
recommended  for  proposal.  This  meeting 
was  held  on  May  19;  19B8.  The  meeting 
was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  standards 
recommended  for  proposal. 

The  stamterds  were  proposed  and 
published  in  the  Federal  Register  on 
June  9, 1969  (54  PR  24792).  The  preamble 
to  the  proposed  standards  discussed  the 
availability  of  eight  background 
docaments.  which  described  in  detail 
the  regulatory  alternatives  considered 
and  die  impacts  of  those  alternatives. 
Public  comments  were  solicited  at  the 
time  of  proposal,  and  copies  of  the 
background  documents  viere  distributed 
to  interested  parties. 

To  provide  interested  persons  the 
opportnnity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public  bearing 
was  held  on  Augusts.  1969,  at  Research 
Trian^  Park.  North  Carolina.  The 
hearing  was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  proposed  standards.  A 
total  of  five  people  testiHed  at  the  puUic 
hearing. 

The  public  comment  period  extended 
from  ]nne  9, 1989.  to  September  8, 1989. 
Forty-ei^t  comment  letters  were 
received  addressing  issues  relative  to 
the  proposed  standards.  The  comments 
have  been  placed  in  Docket  No.  A-68- 
02.  carefully  considered  and.  where 
determined  to  be  appropriate  by  the 
Administrator.  rJiang»«  have  been  made 
in  the  proposed  standards. 

V.  Significant  Commant  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
were  received  from  industry,  trade 
associations.  Federal  agencies.  State 
agencies,  and  the  general  public.  Those 
comments  which  led  to  a  change  in  the 
regulation  are  discussed  below.  A 
complete  presentation  of  the  comments 
and  the  EPA's  response  to  each  of  them 
is  found  in  the  promulgation  BID  which 
is  referred  to  in  the  AOORESSES  Section 
of  this  preamble. 

A.  Standards  for  Particulate  Af  alter 

Some  Gommenters  objected  to  the  PM 
limit  of  43  ng/l  (0.10  lb/million  Btu)  heat 
input  for  wood-fired  steam  generating 
units  with  greater  than  0.7  MW  (30 
million  Btu/hr)  heat  input  capacity.  They 
felt  that  the  emission  limit  is  too  low. 
They  recommended  replacing  tiie  PM 
limit  of  43  ngj\  (aiO  Ib/miliion  Btu)  heat 
input  with  a  limit  of  86  ng/)  (0^  lb/ 


miHioB  Btu)  heat  input  based  on  good 
combostlDa  and  hidi  efficiency  cyclones 
or  a  bmit  of  130  ng/)  (6^  tt>/million  Bto) 
heat  input  based  on  U8et)f  double 
mechanical  collectors  (DMCs). 

One  OHnmenter  stated  that  the  PM 
limit  appears  to  have  been  based  on  the 
fact  that  control  technology  to  achieve 
the  bmit  is  available  to  larger  steam 
generating  units,  and  that  the 
perinmance  and  costs  of  these  controls 
for  small  units  have  not  been  fully 
addressed.  This  commenter  also 
questioned  the  EPA's  assumption  that  55 
percent  is  a  representative  capacity 
factor  for  wood-fired  units.  This 
commenter  asserted  that  some  units 
would  be  operated  at  lower  capacity 
factors  and  that  dw  cost  effectiveness  of 
PM  ixmtrols  for  these  units  would  be 
significandy  different  than  for  high 
capacity  factor  units. 

Wet  scrubbers  have  been  used  widely 
for  control  of  emissions  from  small 
wood-fired  steam  generatuig  units.  The 
available  data  on  the  effectiveness  of 
wet  scrubbers  in  reducing  PM  emissions 
indicate  that  the  proposed  standard  ai 
43  ng/)  (aiO  lb/million  Btu)  is 
achievable  for  wood-fired  steam 
generating  units  with  heat  input 
capacities  between  &7  and  29  MW  (30 
and  100  million  Btu/br).  The  background 
document  on  the  technical  basis  for  the 
PM  standards  tdso  presents  data 
showing  that  wood-fired  units  equipped 
with  an  electrostatic  precipitator  (ESP) 
or  electrostatic  gravel  bed  filter  (EGF) 
can  achieve  PM  emission  levels  of  43 
ng/J  (0.10  lb/million  Btu)  heat  input  or 
less.  Therefore,  these  control 
technologies  are  also  considered  to  be 
demonstrated  for  reducing  PM  emissions 
from  wood-fired  steam  generating  units 
to  43  ng/I  (aiO  lb/million  Btu)  heat  input 
or  less. 

The  PM  control  data  analyzed  for 
wood-fired  steam  generating  units 
include  measurements  of  PM  emissions 
from  units  with  heat  input  capacities 
ranging  bom  50  to  181  MW  (170  to  615 
million  Btu/hr)  equipped  with  ESFs.  and 
from  16  to  87  MW  (55  to  230  million  Btu/ 
hr)  equipped  with  wet  scrubbers. 
Although  all  of  the  units  equipped  with 
ESFs  and  many  of  the  units  equipped 
with  wet  scrubbers  from  which  these 
data  are  drawn  are  larger  than  those 
included  in  this  source  category,  the 
characteristics  of  the  emissions  from 
these  larger  units  are  similar  to  those  of 
smaller  units  in  terms  of  the 
concentrabon  of  particles  in  the  gas 
stream,  the  size  distribution  and 
resistivity  of  those  partides.  and  their 
chemical  compositioB.  The  primary 
difference  in  emissions  between  the 
larger  and  smaller  steam  generating 
^nits  is  the  volume  of  the  gas  stream  to 


be  treated.  The  gas  volume  affects  the 
size  and  capacity  of  the  control  device, 
rather  than  the  dSectiveness  of  the 
control  technology  in  redudng  die  level 
of  PM.  emitted.  Consequendy.  these 
technologies  are  considered  appropriate 
for  units  in  the  size  range  from  87  to  29 
MW  (30  to  100  million  Btu/hr)  heat  input 
capacity.  There  are  no  available  data 
suggesting  that  these  tedmologies  are 
not  transferable  to  units  in  this  siie 
range. 

The  cost  analysis  performed  for  the 
various  centred  options  includes 
estimates  of  capital,  operation  and 
maintenance,  aind  annualized  costs. 
Although  the  cost-effectiveness  values 
for  achieving  the  standards  are 
relatively  high,  the  standards  result  in 
greater  overall  PM  emission  reductions 
and  much  greater  reductions  in  PM  m 
emissions  than  the  other  alternatives 
that  were  considered.  Consequently,  the 
impacts  of  compliance  for  small  units 
were  found  to  be  reasonable  for  units 
with  annual  capacity  factors  above  30 
percent. 

A  capacity  factor  (rf  55  percent  has 
been  determined  to  be  typical  of  wood- 
fired  steam  generating  units  based  on  an 
analysis  of  the  data  presented  in  the 
back^und  doounent  "Projected 
Impacts  of  Alternative  Particulate 
Matter  New  Sottfce  Performance 
Standards  for  Industrial-Commerdal- 
Institutional  Nonfossil  Fuel-Fired  Steam 
Generating  Units."  As  shown  in  that 
document  virtually  all  new  wood-fired 
steam  generating  units  in  the  affected 
size  range  wiU  be  high  capacity  factor 
units  due  to  economic  considerations. 
Other  fuels  would  be  more  economical 
below  this  capacity  factor.  Impacts  of 
the  43  ng/I  (0.10  lb/million  Btu)  standard 
were  carefidiy  analyzed  for  units 
operating  at  a  capacity  factor  of  55 
percent  and  were  determined  to  be 
reasonable  f6r  units  greater  than  8.7 
MW  (30  million  Btu/hr)  in  size. 

It  is  acknowledged,  however,  that 
some  lower  capacity  units  may  be 
constructed  for  reasons  other  than  cost 
Consequently,  the  impacts  of  the  PM 
standards  on  units  operating  at  low 
capacities  (i.e.,  annual  capacity  factors 
below  30  percent)  were  also  carefully 
analyzed.  Compared  to  small  wood-fired 
units  with  higher  capacity  factors,  the 
cost  effectiveness  of  the  proposed  PM 
standards  for  low  capacity  factor  wood- 
fired  units  below  29  MW  (100  million 
Btu/hr)  heat  input  in  size  can  be 
relatively  high.  For  example,  the 
estimated  cost  effectiveness  for  smaU 
wood-fired  units  between  29  and  8.7 
MW  (100  and  30  million  Btu/hr)  heat 
input  capacity  operating  at  a  capacity 
factor  of  26  percent  ranges  from  about 


$11,000  to  $ie.000/Mg  ($10,000  to 
$16,000/ ton),  respectively,  depending  on 
unit  size.  These  costs  are  considered 
unreasonable  and  therefore  do  not 
reflect  best  demonstrated  technology  for 
low  capacity  factor  units.  Rather,  a  PM 
standard  of  130  ng/  (0.03  lb/million  Btu) 
heat  input  is  being  included  in  the  final 
regulation  for  wood-fired  units  operating 
at  capacity  factors  below  30  percent 
This  limit  is  based  on  the  use  of  DMCs. 
Such  a  standard  results  in  significant 
reductions  in  capital  and  operating  costs 
and  cost  effectiveness. 

Two  commenters  stated  that  the 
EPA's  cost-effectiveness  estimate  for 
achieving  the  PM  emission  limit  is 
considerably  higher,  on  a  dollars  per  ton 
basis,  than  has  been  considered 
reasonable  for  previous  NSPS 
rulemakings  for  other  source  categories. 
One  commenter  noted  that  EPA  has 
estimated  incremental  cost-effectiveness 
values  for  small  coal-fired  units  that  are 
much  lower  than  those  for  small  wood- 
fired  units.  Both  commenters  stated  that 
there  is  cleariy  an  inequitable  cost 
burden  placed  on  new  wood-fired  steam 
generating  units.  Another  commenter 
stated  that  the  wide  range  of  relatively 
high  cost-effectiveness  values  indicates 
the  need  to  further  distinguish  among 
sizes  of  wood-fired  units,  and  to 
establish  standards  for  subcategories 
based  on  size  and  capacity  factor. 

The  estimated  cost  effectiveness  of 
the  PM  standards  for  typical  wood-fired 
units,  based  on  use  of  wet  scrubbers  or 
ESFs  capable  of  reducing  PM  emissions 
to  43  ng/J  (0.10  lb/million  Btu)  heat  input 
or  less,  ranges  frtim  about  $6,000  to 
9.200/Mg  ($5^400  to  $8,300/ ton), 
depending  on  the  size  of  the  steam 
generating  unit  These  values  represent 
the  cost  effectiveness  for  small  wood- 
fired  units  with  an  annual  capacity 
factor  of  55  percent  which  is  typical  for 
most  industrial  size  wood-fired  units. 
These  values  are  generally  consistent 
with  the  cost^ffectiveness  range 
estimated  for  small  coal-fired  units. 
Although  it  is  not  necessary  to  equahze 
cost-effectiveness  values  across  all 
classes  of  sources  within  the  source 
category,  the  cost  effectiveness  of  the 
PM  standards  for  the  bulk  of  the 
population  of  new  wood-fired  units  is 
entirely  consistent  with  the  cost 
effectiveness  of  the  PM  standards  for 
small  coal-finad  units.  Also,  as  discussed 
above,  the  impacts  of  the  PM  standards 
on  wood-fired  units  operated  at  lower 
annual  capacity  factors  (i.e..  below  30 
percent)  were  examined  and  the 
standards  for  these  units  have  been 
raised  to  130  ng/J  (a30  lb/million  Btu) 
heat  input  to  reduce  the  cost  burden, 
Consequendy.  the  PM  standards  do  not 


pose  an  inequitable  burden  on  new 
wood-fired  units  as  coirq»ared  to  new 
coal-fired  units. 

The  steam  generating  unit  size 
categories  used  in  establishing  the  PM 
standards  reflect  differences  in  the  end 
use.  design,  fuel-use,  and  emissions 
characteristics  of  small  steam 
generating  units.  The  data  presented  in 
the  background  dociunents  indicate  that 
small  steam  generating  units  fall  into  the 
three  size  categories  of  0  to  2.9  MW,  2.9 
to  8.7  MW,  and  8.7  to  29  MW  (0  to  10 
million  Bhi/hr,  10  to  30  million  Btu/hr. 
and  30  to  100  million  Btu/hr)  heat  input 
capacity.  The  largest  size  units  (8.7  to  29 
MW  [30  to  100  million  Btu/hr]  heat  input 
capacity)  generally  serve  industrial 
facilities  such  as  manufactiirers.  These 
units  are  primarily  watertube  units. 
Units  in  the  middle  category  (2.9  to  8.7 
MW  (10  to  30  million  Btu/hr)  heat  input 
capacity)  serve  large  commercial  and 
institutional  facilities  where  both 
watertube  and  firetube  units  are  used. 
The  smallest  units  are  generally  found  in 
small  commercial  or  institutional 
facilities  (such  as  churches  and  public 
schools]  where  firetube  and  cast-iron 
units  predominate.  Available  data  on 
small  steam  generating  units  indicate 
that  these  size  categories  are  the  most 
appropriate  for  setting  PM  standards 
because  emission  reduction  potential 
varies  according  to  these  size  categories 
and  because  there  are  differences  in  the 
typical  uses  of  the  units  and  the 
availability  of  operating  personnel 
among  these  size  categories. 

The  impacts  of  PM  control  on  each  of 
these  three  size  categories  of  small 
steam  generating  imits  were  carefully 
examined.  It  was  detennined  that  PM 
controls  were  both  effective  and  did  not 
impose  unreasonable  costs  or  other 
impacts  for  units  larger  than  8.7  MW  (30 
million  Btu/hr]  heat  capacity.  For  the 
two  smaller  size  categories,  however, 
the  costs  of  control  are  not  considered 
reasonable  and  trained  operators 
capable  of  operating  the  1^  control 
systems  are  not  typically  available, 
llierefore,  no  I^  standards  have  been 
established  for  units  smaller  than  8.7 
MW  (30  million  Btu/hr)  heat  input 
capacity. 

B.  Standards  for  Nitrogen  Oxides 

Several  commenters  objected  to  the 
proposal  of  standards  for  NO,  emissions 
from  small  industrial-commercial- 
institutional  steam  generating  units. 
These  commenters  stated  EPA  had 
misinterpreted  the  U.S.  District  Court's 
ruling  in  Sierra  Club  v.  Reilly,  (DJ>.C., 
No.  84-0325)  in  deciding  to  set  NO. 
standards  even  though  the  EPA  had 
determined  that  the  impacts  of  the 
standards  would  be  unreasonable.  The 


commenters  stated  diet  the  Ut^guage  In 
the  Court  order  in  Sierra  Club  r.  Rally 
does  not  require  EPA  to  adopt  a 
standard  that  is  determined  to  be 
unreasonable,  but  recognizes  the  EPA*s 
discretion  to  determine  if  such  a 
standard  is  necessary  and  reasonable. 
Further,  these  commenters  stated  that 
the  EPA's  on  analysis  showed  that  the 
proposed  standards  for  NO,  emissions 
would  result  in  unreasonable  costs  for 
compliance  and  administration, 
particularly  for  owners  and  operators  of 
small  steam  generating  units.  Two 
commenters  stated  that  BPA  has  the 
discretion  to  determine  if  a  NO, 
standard  is  necessary,  and  that  if  EPA 
determines  that  promulgating  such  a 
standard  is  neither  reasonable  nor 
practical  that  this  determination  would 
be  given  deference  by  the  Court. 

Pursuant  to  the  order  of  the  Court  in 
Sierra  Club  v.  Reilly,  control 
technologies  for  reducing  NO,  emissions 
frtim  small  steam  generating  units  were 
examined  thoroughly  bi  developing  the 
proposed  regulations.  The  primary  NO, 
control  technologies  (low  excess  air 
(LEA),  flue  gas  recirculation  [FGRJ. 
staged  combustion,  thermal  deNO^ 
selective  catalytic  reduction  [SCR]  were 
examined,  and  the  best  information  on 
the  effectiveness,  availability,  and  cost 
of  these  technologies  evaluated  Of 
these  technologies,  thermal  deNO,  was 
found  to  be  inapplicable  to  small  steam 
generating  units  for  technical  reasons. 
Selective  catalytic  reduction  is  an 
expensive  technology  that  is  considered 
unreasonably  costiy  for  small  steam 
generating  units.  Although  the  data  on 
the  performance  of  the  remaining  three 
technologies  in  reducing  emissions  of 
NO,  from  small  steam  generating  units 
are  limited,  the  cost  effectiveness  of 
these  remaining  three  technologies  was 
calculated  for  representative  units  and 
conservatively  estimated  to  range  from 
$3,300  to  $33,000/Mg  ($3,000  to  $3a000/ 
ton).  These  costs  are  considered  to  be 
unreasonably  high  for  national  NO, 
standards  for  this  source  category. 

In  proposing  a  NO,  standard  for  small 
steam  generating  units,  EPA  pointed  out 
that  the  language  of  the  Court's  order  in 
Sierra  Club  v.  Reilly  could  be 
interpreted  to  require  EPA  to  propose 
such  a  standard  To  avoid  any  potential 
conflict  with  the  Court's  order,  EPA 
proposed  and  requested  comments  on  a 
NO,  standard  The  proposed  NO, 
standard  would  impose  no  costs 
although  it  would  also  achieve  no 
emission  reductions.  No  additional 
information  has  been  presented  in 
response  to  the  EPA's  request  for 
comments  that  would  alter  the  original 
conclusion  thst  the  cost  of  NO,  control 
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for  this  source  category  is  unreasonably 
high  and  that  the  proposed  NO, 
standard  would  result  in  no  reduction  in 
NO,  emissions  or  produce  any  other 
environmental  benefits.  Therefore,  the 
proposed  NO,  standard  is  being 
withdrawn  and  small  steam  generating 
units  will  not  be  subject  to  an  emission 
limit  for  NO,  under  this  regulation. 

C  Test  Methods  and  Monitoring 

Six  commenters  stated  that  applying 
CEMS  for  opacity  monitoring  at  small 
oil-fired  steam  generatkig  units  is 
unjustified.  These  commenters  stressed 
that  oil-fired  steam  generating  units 
normally  have  low  opacity  and  would 
exceed  the  20  percent  opacity  standard 
only  under  poor  operation  and 
maintenance  conditions.  Because  poor 
operation  and  maintenance  practices 
that  result  in  high  opacity  would  also 
result  in  higher  costs  to  die  steam 
generating  unit  owner  or  operator  by 
increasing  fuel  costs,  the  commenters 
asserted  that  instances  of  high  opacity 
would  be  infrequent.  One  commenter 
said  opacity  monitoring  for  oil-fired 
steam  generating  units  would  result  in 
capital  costs  of  $110,000  and  annual 
operation  and  maintenance  costs  of 
$56,000,  withqut  reducing  emissions  at 
alL 

The  intent  of  the  proposed  opacity 
limit  was  to  identify  units  operating  with 
incomplete  combustion  and  to  allow 
appropriate  remedial  and  enforcement 
actions  to  be  taken  to  improve  the 
operation  of  those  units.  Because 
distillate  oil  is  a  very  clean  burning  fuel 
with  a  relatively  low  ash  content,  steain 
generating  units  firing  distillate  oil 
typically  require  very  little  maintenance 
to  ensure  proper  combustion.  Because 
violations  of  the  opacity  standards  are 
not  expected  to  occur  at  distillate  oil- 
fired  units,  these  units  are  being 
exempted  from  the  opacity  monitoring 
requirements  of  the  final  standards. 
Although  the  monitoring  requirement  for 
opacity  is  being  withdrawn,  the  opacity 
limit  itself  is  being  retained  for  these 
units  because  it  will  allow  operators  and 
enforcement  personnel  to  intervene  in 
those  instances  where  improper 
operatiofi  and  maintenance  of  a 
distillate  oil-fired  unit  results  in 
unexpectedly  high  opacity. 

The  combustion  of  residual  oil,  on  the 
other  hand,  is  more  likely  to  result  in 
opacity  problems,  because  residual  oil 
has  a  higher  ash  content  Further, 
incomplete  combustion  of  residual  oil 
results  in  formation  of  an  unbumed 
carbonaceous  component  that  can 
account  for  90  percent  of  the  measured 
opacity  from  a  poorly  operated  residual 
oil-fired  steam  generating  unit. 
,  Consequently,  residual  oil-fired  units 


require  much  more  maintenance  than 
distillate  oil-fired  units  to  achieve  low 
opacity  on  a  continous  basis.  Because 
residual  oil  has  a  hi^er  ignition 
temperature  and  lower  viscosity  than 
distUlate  oil.  it  is  much  more  difficult  to 
achieve  and  maintain  proper 
combustion  in  a  residual  oil-fired  unit. 
Therefore,  because  residual  oil-fired 
steam  generating  units  are  much  more 
likely  to  lead  to  opacity  exceedences  if 
not  carefully  maintained,  residual  oil- 
fired  units  are  not  being  exempted  from 
the  opacity  monitoring  requirements  of 
the  standards.  The  opacity  monitor  will 
identify  units  operathig  with  incomplete 
combustion  and  indicate  to  the  source 
owner  or  operator  the  need  for  some 
maintenance  activity. 

Several  commenters  objected  that  the 
requirement  for  daily  fuel  sampling  and 
analysis  would  impose  an  unreasonable 
cost  burden  on  the  owners  and 
operators  of  small  steam  generating 
units,  without  accomplishing  any 
significant  improvement  in  air  quality. 
These  commenters  also  pointed  out  that 
Reference  Method  19  is  overly 
complicated  and  costly.  They  said  that 
small  steam  generating  units  often  do 
not  have  full-time,  trained  operators 
who  can  take  samples  as  frequently  or 
as  accurately  as  required.  One 
commenter  pointed  out  that  EPA  had 
recognized  Uiis  limitation  in  eHminating 
the  PM  standards  for  units  smaller  than 
8.7  MW  (30  million  Btu/hr)  and  diat  the 
same  consideration  should  apply  to 
daily  coal  sampling. 

In  lieu  of  sampling,  these  commenters 
suggested  substituting  fuel  supplier 
certification  of  coal  and/or  oil 
composition  for  actual  sampling  and 
analysis  by  the  small  steam  generating 
unit  owner  or  operator.  The  conunenters 
said  that  coal  or  oil  purchased  at  a 
specific  sulfur  content  will  meet  the 
defined  SO,  emission  limit,  and  that 
duplicate  testing  and  paperwork  by  the 
fuel  purchaser  would  be  unnecessary 
and  create  extra  expense  without 
environmental  improvement 

In  the  case  of  distillate  oil,  the  fuel 
supplier's  certification  that  a  shipment 
of  oil  complies  with  ASTM 
specifications  is  sufficient  to 
demonstrate  compliance  with  the  SO* 
standards.  The  ASTM  specifications 
require  a  relatively  uniform  fuel  with  a 
sulfur  content  of  0.5  weight  percent  or 
less.  Any  unit  firing  oil  meeting  the 
ASTM  specifications  for  distillate  oil  is 
capable  of  achieving  compUance  with 
the  SO«  emission  limit  CmisequenUy,  a 
supplier's  certification  that  the  oil  is 
distillate  oil  will  be  considered  sufficient 
to  verify  compliance  with  the  standards 


for  all  distillate  oil-fired  units  fai  this 
source  category. 

For  residual  oil  on  the  other  hand,  the 
ASTM  specifications  allow  a  wider 
variefy  of  sulfur  contents,  onfy  some  of 
which  are  capable  of  meeting  the  SO* 
emission  limit  In  addition,  fuel  supplier 
certifications  are  rarely  the  result  of 
semiring  and  analysis  of  as-delivered 
fuels,  but  are  generally  the  result  of        , 
sampling  and  analysis  of  very  large 
quantities  of  stored  oil  at  the  refinery.  It 
is  difficult  to  confirm  that  the  results  of 
sampling  and  fuel  analysis  at  the 
refinery  are  representative  of  the  fuel 
shipment  received  at  the  steam 
generating  unit.  Consequently,  supplier 
certifications  are  significantly  less 
reliable  as  an  indicator  of  actual  sulfur 
content  for  residual  oil  than  for  distillate 
oil  Therefore,  sampling  and  analysis  of 
fuel  shipments  will  continue  to  be 
required  for  most  residual  oil-fired  units, 
excepts  as  discussed  below. 

Fuel  sampling  and  analysis  for 
residual  oil  is  a  relatively  simple 
procedure  when  conducted  by  a  frained 
steam  generating  imit  operator.  Because 
residual  oil-fired  steam  generating  units 
larger  tiian  &7  MW  (30  million  Btu/hr) 
heat  input  capacify  are  typically  located 
at  industrial  facilities,  they  generally 
have  frdl-time,  trained  operators  on  site 
who  are  capable  of  collecting  and 
preparing  samples  for  analysis.  Oil-fired 
steam  generating  units  smaller  than  8.7 
MW  (30  million  Btu/hr)  heat  input 
capacify.  on  the  other  hand,  are 
typically  located  at  institutional  or 
commercial  facilities  {e.g.,  hospital  and 
shopping  centers)  and  frequently  are  not 
supported  by  full-time  operators.  For 
this  reason,  sampling  and  analysis 
would  be  a  greater  burden  on  the 
owners  or  operators  of  steam  generating 
units  in  this  size  range.  Therefore, 
although  somewhat  less  reliable, 
certifications  of  residual  oil  sulfur 
content  bom  fuel  suppliers  may  be  used 
to  demonstrate  compliance  for  residual 
oU-fired  steam  generating  units  smaller 
than  8.7  MW  (30  million  Btii/hr)  heat 
input  capacify. 

The  circumstances  for  coal-fired 
steam  generating  units  are  similar  to 
those  for  residusJ  oil-fired  units.  The 
coal  sampling  and  analysis  procedure  in 
Method  19  requires  the  attention  of  a 
fiill-time,  trained  operator  to  collect 
samples  with  the  required  frequency 
and  to  prepare  the  sample  for  analysis. 
Industrial  facilities  that  use  coal-fired 
steam  generating  units  generally  have 
trained  operators  on-site  to  perform  this 
fimctim.  whereas  commercial  and 
institutional  facilities  typicaHy  do  not 
Becanse  coal-fired  steam  generating 
units  larger  dian  &7  MW  (30  million 


Btii/hr)teat4i9ttt  capacity  are  typicaUy 
located  at  industrial  facilities,  fiiel 
samplbig  is  an  appropriate  alternative  to 
continuous  emission  monitoring  for  units 
in  this  size  range.  For  smaller  units, 
however,  that  are  typically  located  at 
institutional  and  commercial  facilities, 
coal  sampling  and  analysis  would  pose 
a  significant  burden.  Consequendy, 
these  standards  allow  operators  of  coal- 
fired  steam  generating  units  smaller 
than  a7  MW  (80  million  Btu/hr)  heat 
input  capacify  to  rely  on  a  coal 
supplier's  certification  of  coal  sulfur 
content  in  lieu  of  sampling. 

D.  Miscellaneous 

One  commenter  objected  to  the 
requirement  in  S  60.44c(d)  of  the 
proposed  standards  that  requires  units 
firing  very  low  sulfur  oil  witii  capacify 
factors  less  than  10  percent  to  perform  a 
full-load.  24-hour  performance  test  The 
commenter  pdnted  out  that  8  60.44c(j)  of 
the  proposed  standards  exempts  higher 
capacify  factor  units  firing  distillate  oil 
or  residual  oil  having  a  sulfur  content  of 
0.5  weight  percent  or  less  from  the 
performance  testing  requuements,  while 
S  60.44c(d)  of  the  proposed  standards 
required  performance  testing  for  very 
low  sulfur  oil-fired  units  witi^  lower 
capacify  utilization. 

The  performance  testing  requirements 
of  {  60.44c(d)  of  the  proposed  standards 
were  intended  to  be  less  burdensome  for 
low  capacify  units  firing  very  low  sulfur 
oil  dian  die  30Hiay  initial  SOs 
performance  test  required  of  most 
afi'ected  facilities.  However,  the 
commenter  is  correct  that  §  e0.44c(j)  of 
the  proposed  standards  provided  oil- 
fired  steam  gaierating  units  firing  either 
distillate  oil  or  residual  oil  with  as 
weight  percent  sulfur  or  less  with  an 
alternative  to  the  30-day  performance 
test  Under  1 60.44c(j)  of  the  proposed 
standards,  an  owner  or  operator  who 
fires  very  low  sulfur  oil  and  who 
maintains  fuel  records  does  not  have  to 
conduct  performance  testing.  Because 
this  exclusion  from  performance  testing 
overiaps  with  the  24-hour  performance 
test  requirement  of  f  60.44ic(d)  of  the 
proposed  standards,  the  requirement  for 
a  24-hour  initial  performance  test  for 
low  capacity  units  firing  very  low  sulfur 
oil  and  using  supplier  certification  to 
demonstrate  compliance  has  been 
deleted  from' die  final  standards.  In  lieu 
of  an  initial  performance  test  owners  or 
operators  of  distillate  oil-fired  units  are 
allowed  to  maintain  records  of  fuel 
supplier  oertificati<Mis  that  the  oil 
contrasted  meets  ASTM  specifications 
for  distillate  oil.  Similarly,  supplier 
certification  of  fuel  sulfur  content  is 
allowed  as  an  alternative  to  an  initial 
performance  test  for  residual  oil'fired 


units  between  24  nd  &7  MW  410  and  30 
million  Dtn/hr)  beat  input  capadfy.  For 
residual  oil-fiied  units  between  4.7  and 
29  MW  (30  and  100  million  Btu/hr)  heat 
input  capacify.  the  initial  performance 
test  consists  of  sampling  and  analysis  of 
the  initial  tank  of  fuel  oil  to  demonstrate 
compliance  with  the  standard. 
Thereafter,  the  owner  or  operator  must 
sample  and  analyze  the  sidfur  content  of 
each  new  shipment  of  fuel  oil  and 
calculate  compUance  with  the  standard 
on  a  30-day  rolling  average  basis. 

One  commenter  stated  that 
alternative  methods  of  fuel  analysis 
should  be  allowed  for  oil-fired  steam 
generating  units  with  only  one  fuel  tank. 
The  commenter  pointed  out  that  the 
wording  of  the  current  standards  would 
require  a  unit  «vith  only  one  fuel  tenk  to 
be  shut  down  while  filling  and  analyzing 
the  oil  in  the  fiiel  tank.  The  commenter 
suggested  that  the  regulation  either 
allow  the  owner  or  operator  of  an  oil- 
fired  steam  generating  unit  to  sample 
the  tank  immediately  after  filling,  or 
sample  and  analyze  the  incoming 
shipment  prior  to  unloacfing. 

Section  eo.46c(b)(2)  of  the  proposed 
stendards  required  oil  samples  to  be 
teken  "from  die  fiiel  tank  after  each  new 
shipment  of  oil  is  received  and  before 
any  amount  of  oil  is  combusted."  This 
requirement  wotild  accommodate  the 
commenter's  suggestion  that  the  tank  be 
sampled  immediatefy'  after  refilling.  As 
use  of  this  new  fuel  begins,  the  owner  or 
operator  can  send  the  samples  to  be 
analyzed  and  begin  firing  the  oil  If  the 
analysis  subsequendy  shows  that  the 
sulfiur  content  of  the  hiel  is  too  high  to 
comply  with  the  standards,  then  die 
owner  or  operator  must  ensure  that  the 
sulfur  content  of  the  next  fuel  shipment 
is  low  enough  to  meet  the  standards 
using  a  30-day  rolling  average.  The  final 
langtiage  in  S  60.44c  has  heesa  clarified 
to  reflect  this  procedure! 

One  commenter  stated  that  9  6a46c(b) 
of  the  proposed  regulation  appears  to 
require  oil-fired  steam  generating  unite 
to  sample  and  analyze  oil  sulfur  content 
using  both  Method  19  and  fuel  shipment 
testing.  The  commenter  suggested  that 
the  requirement  should  be  either  Method 
19  or  shipment  testing.  The  same 
commenter  also  suggested  that  the 
applicability  of  %  60.46c(b)(2)  of  die 
proposed  r^;ulation  to  unite  using  24- 
hour  averaging  should  be  clarified. 

The  testing  provisions  of  f  eo.46c(b) 
(1)  and  (2)  of  die  proposed  regulation 
were  intended  to  be  alternative  testing 
methods  for  residual  oil-fired  steam 
generating  units.  The  languate  of  the 
regulation  has  been  amended  to  clarify 
that  diese  alternatives  for  residual  oil- 
fired  units. 


The  provisiew^of  I  «0L4lc(bXX)  te  4ha 
proposed  standards  wUck  discMsad 
fiiel  tenk  sampling  did  not  spedficaUy 
stete  the  applicabUify  of  these 
procedures  to  low  capacify  unite  firing 
very  low  sulfur  oil  that  use  24-hour 
averaging.  The  language  of  the 
regulation  has  been  clarified  to  state 
that  unite  firing  distillate  oil  onfy  need 
to  maintain  fuel  supplier  certifications 
that  distillate  oil  is  being  fired  in  the 
unit  Similarly,  steam  generating  unite 
with  a  heat  input  capacify  between  2.9 
MW  and  a7  MW  (10  and  30  million  Btu/ 
hr)  that  fire  residual  oil  with  a  sulfur 
content  of  0.5  weight  percent  or  less 
only  need  maintein  fuel  supplier 
certifications  that  residual  oil  with  a 
sulfur  content  of  0.5  weight  percent  or 
less  is  being  fired  in  the  unit. 

One  commenter  steted  that 
S  60.46c(e)(3)  of  the  proposed  regulation 
specifies  that  the  setting  of  the  span 
value  of  die  ouUet  SOi  CEMS  at  50 
percent  of  the  maximum  estimated 
hourly  potential  SQi  emissions  of  the 
fuel  combusted.  The  commenter  pointed 
out  that  this  setting  could  result  in  the 
inabilify  to  determine  exceedences  of 
the  SOk  emissions  limit  when  a 
relatively  low  sulfur  fuel  is  used.  The 
commenter  recommended  that  the  span 
value  of  the  oudet  SOi  CEMS  should  be 
at  least  125  percent  of  the  applicable 
emission  stendards. 

The  span  values  listed  in  fi  eo.46c(e)(3) 
of  the  proposed  regulaticm  were  relevant 
only  to  those  instances  where  a  percent 
reduction  in  SOt  emissions  is  required  in 
addition  to  compUance  with  an  emission 
limit  Section  ea46c  of  die  final 
regulation  has  been  amended  to  require 
a  span  value  of  125  percent  where  only 
an  emission  limit  (no  percent  reduction) 
is  required. 

VI.  Administrative  RequiiemeDto 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  diis  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development 
The  dodieting  system  is  intended  to 
allow  members  of  die  pubUc  and 
industries  involved  to  readily  identify 
and  locate  documente  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards  and  EPA 
responses  to  significant  commente  in  the 
Federal  Re^tm  Notices  and 
background  dociunente,  die  contente  of 
the  docket  except  for  interagency 
review  materials.  wiU  serve  as  the 
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record  in  case  of  judicial  review 
(SectioD307(d)(7)(A)). 

B.  Clean  Air  Act  Procedural 
Requirements        1 1 

The  effective  date  o^  this  regulation  is 
September  12. 1990,  Section  111  of  the 
CAA  provides  that  standards  of 
performance  or  revisions  thereof 
beorane  effective  upon  promulgation  and 
apply,  to  affected  facilities  of  whidi  the 
.construction  or  modification  was 
commenced  after  the  date  of  proposal. 
June  9. 1980. 

As  prescribed  by  section  UL  the 
promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  that  small  industrial- 
conunercial-institutional  steam 
generating  units  contribute  significantly 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  accordance  with  section  117 
of  the  CAA,  publication  of  these 
promulgated  standards  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies. 

This  regulation  will  be  reviewed  not 
later  than  4  years  from  the  date  of 
promulgation  as  required  by  the  CAA. 
This  review  will  include  an  assessment 
of  such  factors  as  the  need  for 
integration  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology,  and 
reporting  requirements. 

Section  317  of  CAA  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  NSPS 
promulgated  under  section  111(b)  of  the 
CAA.  An  economic  impact  assessment 
was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  cost  was 
carefully  considered  in  determining  the 
best  demonstrated  technology.  The 
economic  impact  assessment  is  included 
in  the  background  documents  for  the 
proposed  standards. 

C.  Office  of  Management  and  Budget 
Reviews 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  part  60,  subpart  A 
and  subpart  Dc)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C  3601  et  seq.  and  have  been 
assigned  OMR  control  number 
(2060.0202). 

During  the  first  3  years  that  the    . 
standards  are  in  effect,  the  public 
reporting  burden  for  collection  of 


information,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revieiving  the  collection 
of  information  is  estimated  to  be  72 
person-years,  based  on  an  average  of 
708  respondents  per  year. 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  regidation  is 
a  "major  rule"  and  therefore  subject  to 
the  requirements  of  a  regulatory  impact 
analysis  (RIA).  The  EPA  has  determined 
that  this  regulation  wotild  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  section  1  of  the  Order  as  grounds  for 
finding  a  relation  to  be  a  "major  rule." 
(1)  Nationwide  annual  compliance  costs 
are  not  as  great  as  the  threshold  of  $100 
million:  (2)  the  regulations  do  not 
significantiy  increase  prices  or 
production  costs;  and  (3)  the  regulations 
do  not  cause  significant  adverse  effects 
on  domestic  competition,  employment, 
investment,  productivity,  innovation,  or 
competition  in  foreign  markets. 

This  regulation  was  submitted  to  the 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  responses 
to  those  comments  will  be  included  in 
Docket  A-86-02.  This  docket  is 
available  lat  public  inspection  at  the 
EPA's  Air  Docket  which  is  listed  under 
the  ADmiESSES  section  of  this  notice. 

D,  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act 
requires  consideration  of  the  impacts  of 
regulation  on  small  entities,  including 
small  businesses,  organizations,  and 
jurisdictions.  A  small  business  is 
defined  as  any  business  concern  that  is 
independendy  owned  and  operated  and 
not  dominant  in  its  field  as  defined  by 
die  Small  Business  Act  (SBA).  Similarly, 
a  small  organization  is  defined  by  the 
SBA  as  a  not-for-profit  enterprise, 
independendy  owned  and  operated,  and 
not  dominant  in  its  field.  A  small 
jurisdiction  is  defined  as  any 

Siovemment  district  with  a  population  of 
ewer  than  50.000  people. 

The  final  standards  would  apply  to 
small  steam  generating  units  in  small 
_  busineses  (defined  as  having  500  to  1.500 
employees  depending  on  the  SIC 
classification)  as  well  as  large 
businesses.  The  standards  however, 
would  not  affect  a  substantial  number  of 
small  businesses.  Most  small  businesses 
will  not  be  affected  by  the  standards 
because  sales  of  new  steam  generating 
units  are  expected  to  remain  at  their 
current  low  levels.  New  small  steam 
generating  units,  therefore,  are  expected 
to  be  a  relatively  small  percentage  of  the 
existing  population  of  small  steam 


goierating  units  over  the  next  five  years. 
In  addition,  small  steam  generating  units 
in  the  commercial  segment  are  used 
primarily  for  space  heating  and  hot 
water.  A  relatively  small  percentage  of 
commercial  buildings  «vill  be  impacted 
because  (1)  steam  is  not  the 
predominant  choice  for  heating  new 
buildings,  (2)  most  steam  generating 
units  used  in  commercial  applications 
will  be  smaller  dian  2.9  MW  (10  million 
Btu/hr)  heat  input  and  (3)  die 
predominant  fuels  used  in  commercial 
applications  are  natural  gas  and 
distillate  oil,  which  will  incur  litUe  or  no 
compliance  costs. 

An  economic  impact  on  small 
businesses  is  considered  significandy 
adverse  if  one  of  the  following  four 
criteria  is  met: 

•  Aimual  costs  of  compliance  with 
the  standards  increase  process  or 
product  costs  by  more  than  5  percent 

•  Compliance  costs  as  a  percent  of 
sales  are  at  least  10  percentage  points 
higher  for  small  businesses  than  for 
large  businesses. 

•  Capital  costs  of  compliance 
represent  a  significant  portion  of  capital 
available  to  small  businesses. 

•  The  standards  are  likely  to  result  in 
closure  of  small  businesses. 

The  final  standards  would  increase 
production  costs  by  less  than  5  percent 
assuming  full  cost  pass  through,  for 
"worst  case"  facilities  in  the  most  steam 
intensive  industries.  Impacts  on.  product 
prices  at  the  national  level  are  expected 
to  be  insignificant  In  the  commercial 
segment  rental  rates  for  office  buildings 
that  are  affected  by  die  standards  would 
increase  by  less  than  1  percent 

Compliance  costs  as  a  percent  of  sales 
or  aimual  revenues  were  analyzed  for 
small  and  large  businesses.  This 
measure  of  the  regulatory  burden  of  the 
standards  would  not  be  significantly 
higher  for  small  businesses. 

The  final  standards  would  impose 
additional  capital  expenditures  for 
fabric  filters  on  new  small  coal-fired 
steam  generating  units.  These  additional 
capital  costs,  however,  would  increase 
die  capital  requirement  for  the  purchase 
of  a  new  small  steam  generating  unit  by 
less  than  10  percent. 

Finally,  the  additional  costs 
associated  with  die  final  standards  are 
not  expected  to  result  in  any  business 
closures.  Consequendy.  the  standards 
will  not  result  in  significant  adverse 
economic  impacts  on  small  businesses. 

Pursuant  to  the  Provisions  of  5  U.S.C 
eoMb).  I  hereby  certify  diat  these  rulM, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  die  number  of  small 


entities  that  would  be  affected,  if  any.  is 
not  substantial. 

List  of  Subjects  in  40  CFR  Part  W 

Air  pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping.  Fossil 
fuel-fired  steam  generating  units, 
Nonfosstl  fuelrfired  steam  generating 
units. 

Dated:  August  31, 199a 
WiIlinnK.RBill]j. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

PART  60-STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411. 7414,  and  7601(a). 

2.  Section  6ai7  is  amended  by 
revising  paragraphs  (a)(1),  (a)(10),  and 
(a)(50)  to  read  as  follows: 

S  6ai7   IncofpofaUon  by  refersoce. 

(a)  *  •  *    ' 

(1)  ASTM  D88»-77,  Standard 
Specification  for  Classification  of  Coals 
by  Rank,  incorporation  by  reference 
(IBR)  approved  for  §§  60.41(f): 
60.45(f)(4)(i).  (ii).  (vi):  60.41a:  60.41b; 
60i41c:  60.25(b).  (c). 
•        •        *        •        • 

(10)  ASTM  D396-78,  Standard 
Specification  for  Fuel  Oils,  IBR 
approved  for  SS  60.40b;  60.41b:  60.41c: 
60.111(b):  60.111a(b). 

(50)  ASTM  D1835-06,  Standard 
Specification  for  Liquefied  Petroleum 
(LP)  Gases,  IBR  approved  for  {(  60.41b; 
60.41c. 

3.  Part  60  is  amended  by  adding 
subpart  Dc  to  read  as  follows: 

Subpart  Do— Standards  of  Psfformance  for 
SimilnduaMa».CominerciaHnstnutionai 
Steam  Qenarattng  Units 

S6Ci 

60.40c    Applicability  and  delegation  of 

autiiority. 
60.41c    Definitions. 
e0.42c    Standard  for  sulfur  dioxide. 
e0.43e    Standard  for  particulate  matter. 
e0.44c    Compliance  and  performance  test 

methods  and  procedures  for  sulfur 

dioxide. 
60.45c    Compliance  and  performance  test 

methods  and  procedures  for  particulate 

matter. 
60.4ec    Emisktoii  inonitoriiig  for  sulfur      - ' 
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60.47c    Emission  monitoring  for  particulate 

matter. 
eo.48c    Reporting  and  recordkeeping 

requirements. 

Subpart  De— Standards  Of 
Parformano*  for  Small  Induatrial- 
CommardaHnstttutional  Staam 
Ganaratlng  Units 

S6a40c   AppllcabHIty  and  delagatioh  Off 
autlMrlty. 

(a)  The  affected  facility  to  which  this 
subpart  applies  is  each  steam  generating 
unit  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  June  9, 1989  and  that 
has  a  maximum  design  heat  input 
capacity  of  29  megawatts  (MW)  (100 
million  Btu  per  hour  (Btu/hr))  or  less,  but 
greater  than  or  equal  to  2.9  MW  (10 
million  Btu/hr). 

(b)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Clean  Air  Act 

S  60.48c(a](4)  shall  be  retained  by  die 
Administrator  and  not  transferred  to  a 
State. 

960.410    Definltlona. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  diem  in  the  Clean  Air  Act  and  in 
subpart  A  of  this  part. 

Annual  capacity  factor  means  the 
ratio  between  the  actual  heat  input  to  a 
steam  generating  unit  horn  an  individual 
fuel  or  combination  of  fuels  during  a 
[>eriod  of  12  consecutive  calendar 
months  and  the  potential  heat  input  to 
the  steani  generating  unit  from  all  fuels 
had  the  steam  generating  unit  been 
operated  for  8,760  hours  during  that  12- 
month  period  at  the  maxunum  design 
heat  input  capacity.  In  the  case  of  steam 
generating  units  that  are  rented  or 
leased,  the  actual  heat  input  shall  be 
determined  based  on  the  combined  heat 
input  from  all  operations  of  the  affected 
facility  during  a  period  of  12  consecutive 
calendar  months. 

Coal  means  all  solid  fuels  classified 
as  anthracite,  bituminous, 
subbituminous,  or  lignite  by  the 
American  Society  for  Testing  and 
Materials  in  ASTM  D388-77,  "Standard 
Specification  for  Classification  of  Coals 
by  Rank"  (incorporated  by  reference — 
see  S  60.17):  coal  refuse:  and  petroleum 
coke.  Synthetic  fuels  derived  fitim  coal 
for  the  purpose  of  creating  useful  heat 
including  but  not  limited  to  solvent- 
refined  coal,  gasified  coal,  coal-oil 
mixtures,  and  coal-water  mixtures,  are 
included  in  this  definition  for  die 
purposes  of  this  subpart 

Coal  refuse  means  any  by-product  of 
coal  mining  or  coal  cleaning  operations 
with  an  ash  content  greater  than  50    . 


percent  (by  weight)  and  a  heating  value 
less  dian  13.900  kilojoules  per  kilogram 
(kj/kg)  (6.000  Btu  per  pound  (Btii/lb)  on 
a  dry  basis. 

Cogeneration  steam  generating  unit 
means  a  steam  generating  unit  that 
simultaneously  produces  both  electrical 
(or  mechanical)  and  thermal  energy 
bom  the  same  primary  energy  source. 

Combined  cycle  system  means  a 
system  in  which  a  separate  source  (such 
as  a  stationary  gas  turbine,  internal 
combustion  engine,  or  kiln)  provides 
exhaust  gas  to  a  steam  generating  unit. 

Conventional  technology  means  wet 
flue  gas  desulfurization  technology,  dry 
flue  gas  desulfurization  technology, 
atmospheric  fluidized  bed  combustion 
technology,  and  oil  hydrodesulfurization 
technology. 

Distillate  oil  means  fuel  oil  that 
complies  with  the  specifications  for  fuel 
oil  numbers  1  or  2,  as  defined  by  the 
American  Society  for  Testing  and 
Materials  in  ASTM  D396-7&  "Standard 
Specification  for  Fuel  Oils" 
(incorporated  by  reference — see  {  60.17). 

Dry  flue  gas  desulfurization 
technology  means  a  sulfur  dioxide  (SOi) 
control  system  that  is  located  between 
the  steam  generating  unit  and  the 
exhaust  vent  or  stack,  and  that  removes 
sulfur  oxides  from  the  combustion  gases 
of  the  steam  generating  unit  by 
contacting  the  combustion  gases  with  an 
alkaline  slurry  or  solution  and  forming  a 
dry  powder  material.  This  definition 
includes  devices  where  the  dry  powder 
material  is  subsequentiy  converted  to 
another  form.  Alkaline  reagents  used  in 
dry  flue  gas  desulfurization  systems 
include,  but  are  not  limited  to,  lime  and 
sodium  compounds. 

Duct  burner  means  a  device  that 
combusts  fuel  and  that  is  placed  in  the 
exhaust  duct  from  another  source  (such 
as  a  stationary  gas  turbine,  internal 
combustion  engine,  kiln,  etc.)  to  allow 
the  firing  of  additional  fuel  to  heat  the 
exhaust  gases  before  the  exhaust  gases 
enter  a  steam  generating  unit. 

Emerging  technology  means  any  SOi 
control  system  that  is  not  defined  as  a 
conventional  technology  under  this 
section,  and  for  which  the  owner  or 
operator  of  the  affected  facility  has 
received  approval  from  the 
Administrator  to  operate  as  an  emeighig 
technology  under  }  60.48c(a)(4). 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator, 
including  the  requirements  of  40  CFR 
Parts  60  and  61,  requirements  within  any 
applicable  State  implementation  plan, 
and  any  permit  requirements 
established  under  40  CFR  52.21  or  under 
40  CFR  81.18  and  40  CFR  51.24. 
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Phtidaed  bed  combuttkm  technology 
toeuBB  ■  device  wnereiB  rael  is 
dittrilnited  onto  a  Ma  (or  series  oi  beds) 
of  limestone  aggregate  (or  other  sotbent 
matnials)  for  combastion;  and  tfiese 
maferiais  en  forced  upward  in  the 
device  by  the  flow  of  ooBibiistion  air 
and  the  gaseous  products  of  combustion. 
Fluidiaed  bed  combostion  tedmology 
includes,  but  to  not  limited  to,  bubbling    - 
bed  units  and  drcalating  bed  unitB. 

Fuel  pietnatmmit  means  a  process 
that  leraoves  a  portion  of  die  SttUur  in  a 
fuel  before  conbostioa  of  the  fud  in  a 
steam  generating  anit 

that  input  means  heat  derived  bum 
combustion  of  fad  in  a  steam  generating 
unit  and  does  not  indade  the  beat 
derived  frcan  preheated  combustion  air. 
recirculated  flue  gases,  or  exhaust  gases 
from  otlier  sources  (such  as  stationary 
gas  turbines,  internal  combustimi 
engines,  and  kilns). 

Heat  transfer  medium  means  any 
material  that  is  used  to  transfer  beat 
from  one  point  to  another  poinL 

Maximum  design  heat  input  capacity 
means  the  alulity  of  a  steam  generating 
unit  to  comlNist  a  stated  maximum 
amount  of  fuel  (or  combination  of  fuels) 
on  a  steady  state  basis  as  determined  by 
the  i^y^cal  design  and  characteristics 
of  the  steam  generating  unit 

Natural  gas  means  (1)  a  naturally 
occurring  tnixture  of  hyc^rocartxHt  and 
nonhydrocarbon  gases  found  in  geologic 
formations  beneath  the  earth's  surface, 
of  which  the  prindpal  constituent  to 
methane,  or  (2)  liquefied  petrdeum  (LP) 
gas,  as  defined  by  the  American  Society 
for  Testing  and  Materiato  in  ASTM 
D1835-W.  "Standard  Spedfication  for 
Liquefied  Petroleum  Gases'* 
(incorporated  by  reference — see  i  60.17). 

Noncontinentol  area  means  the  State 
of  Hawaii,  the  Virgin  blands,  Guam. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  or  the  Northern  Mariana 
Islands. 

Oil  means  crude  oil  or  petroleum,  or  a 
liquid  fael  derived  from  crude  oil  or 
petroleum,  induding  distillate  oil  and 
residual  oiL 

Potential  sulfur  dioxide  emission  rate 
means  the  theoretical  SOi  emissions 
(nanograms  per  joule  [ng/]].  or  pounds 
per  million  Btu  [Ib/miUion  Btu]  heat 
input)  that  would  result  from  cranbusting 
fuel  in  an  uncleaned  state  and  %vithout 
using  emission  control  systems. 

Process  heater  means  a  device  that  to 
primarily  used  to  heat  a  material  to 
initiate  or  promote  a  chemicd  reaction 
in  which  the  material  partidpales  as  a 
reactant  or  catalyst 

Residual  oil  means  crude  oil  fuel  oil 
that  does  not  comply  with  the 
specifications  under  the  definiticm  of 
distillate  oil  and  all  fiid  oil  numbers  4. 


5,  and  0.  as  defined  by  the  Amwican 
Society  for  Testing  and  Materiato  in 
ASTM  D39ft-78,  "Standard  ^pedficataw 
for  Pud  Oils"  (incorporated  by 
reference — see  {  60.17). 

Steam  generating  mat  aieans  a  device 
that  cwnbusto  any  fod  and  produces 
steam  or  beato  water  tn*  any  ottier  heat 
transfer  medium.  This  tetin  indudes  any 
duct  burner  that  combusts  fud  and  to 
part  of  a  combined  cycle  system.  This 
term  does  not  indude  process  heaters  as 
defined  in  thto  subpart 

Steam  generating  uiu't  operating  day 
means  a  24-hoer  p«1od  between  12:00 
midnight  and  die  following  midnight 
during  wdiich  any  fuel  is  combusted  at 
any  time  in  the  steam  generating  unit  It 
is  not  necessary  for  fuel  to  be 
c(Hnbusted  continuously  fcff  the  entire 
24-hour  period. 

Wet  flue  gas  desulfurization 
technology  means  an  SOi  control 
system  that  is  located  between  the 
steam  generating  unit  and  the  exhaust 
vent  or  stack,  and  that  removes  sulfur 
oxides  fiom  die  combustion  gases  of  the 
steam  generating  unit  by  contacting  the 
combustion  gases  with  an  alkaline 
slurry  or  solution  and  forming  a  liquid 
materiaL  This  definition  induides 
devices  where  the  liquid  material  to 
subsequently  converted  to  another  form. 
Alkaline  reagents  used  in  wet  flue  gas 
desulfurization  systems  indude.  but  are 
not  limited  to.  lime,  limestone,  and 
sodium  compounds. 

Wet  scrubber  system  means  any 
emission  control  device  that  mixes  an 
aqueous  stream  or  durry  with  the 
exhaust  gases  from  a  steam  generating 
unit  to  control  emissions  of  particulate 
matter  (PM)  or  SOi. 

Wood  means  wood,  wood  residue, 
bark,  or  any  derivative  fud  or  residue 
thereol  in  any  form,  including  but  not 
limited  to  sawdust  sanderdust  wood 
chips,  scraps,  slabs,  millings,  shavings, 
and  processed  pellets  made  from  wood 
or  otfier  forest  residues. 

f  60.426   Standard  for  sulfur  dtesida. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (e)  of  this  section,  on  and 
after  the  date  on  which  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  S  60.8  of 
thu  part  whichever  date  comes  first  the 
owner  the  operator  of  an  affected 
facility  that  combusts  only  coal  shaQ 
ndther  (1)  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  that  contain  SC^  in 
excess  of  10  percent  (040)  of  the 
potential  SQt  emission  rate  (90  percent, 
reduction);  nor  (2)  cause  to  be 
discharged  into  the  atmosphere  from 
ihat  affeded  facility  any  gases  that 
contain  SQi  in  excess  of  520  ng/J  (1,2 


Ib/milHon  Btu)  heat  faipnt  If  coal  is 
combusted  with  other  fuels,  the  affected 
fadlity  to  sobiect  to  die  90  percent  SQt 
reduction  requirement  spedfied  in  thto 
paragraph  and  the  emission  Hmit  to 
determined  pursuant  to  paragraph  (e)(2) 
of  this  section. 

(b)  Except  as  provided  in  paragrafrfis 
(c)  and  (e)  of  thto  section,  on  and  after 
the  date  on  which  the  initial 
performance  test  is  cranpleted  or 
required  to  be  completed  under  S  60.8  of 
this  part  whichever  date  comes  first  the 
owner  or  oferaUx  of  an  affeded  facility 
that 

(1)  Combusto  cod  refuse  d(Hie  in  a 
fluidized  bed  combustion  steam 
generating  unit  shall  neither 

(i)  Cause  to  be  discharged  hito  the 
atmosphere  from  that  affeded  facility  ' 
any  gases  that  contain  SQi  in  excess  of 
20  percent  (0.20)  of  the  potential  SOx 
emission  rate  (80  percent  reduction);  nor 

(ii)  Cause  to  be  discharged  into  the 
atmosphere  from  that  affeded  facility  : 
any  gases  that  contain  SOi  in  excess  of 
520  ng/J  (1^  lb/million  Btu]  heat  biput  If 
coal  is  fired  with  coal  refuse,  the 
affected  facility  is  subject  to  paragraph 
(a)  of  this  section.  If  oil  or  any  other  fuel 
(except  coal)  is  fired  with  coal  refuse, 
the  affected  fadlity  is  subjed  to  the  90 
percent  SOt  reduction  requirement 
spedfied  in  paragraph  (a)  of  this  section 
and  the  emission  limit  determined 
pursuant  to  paragraph  (e)(2)  of  this 
section. 

(2)  Combusts  only  cod  and  that  uses 
an  emerging  technology  for  the  control 
of  SOi  emissions  shall  neither 

(i)  Cause  to  be  discharged  bito  the 
atmosphere  from  that  affected  fadlity 
any  gases  that  contain  SOk  in  excess  of 
50  percent  (0.50)  of  the  potential  S(^ 
emission  rate  (50  percent  reduction);  nor 

(ii)  Cause  to  be  discharged  into  the 
atmosfdiere  bom  that  affeded  facility 
any  gases  that  contain  SOt  in  excess  of 
280  ng/I  (0.60  lb/million  Btu)  heat  input 
If  coal  is  combusted  with  other  fuels,  the 
affected  facility  to  subject  to  the  50 
percent  SOt  reduction  reqmrement 
spedfied  in  dds  paragraph  and  the 
emission  limit  determined  pursuant  to 
paragraph  (e](2)  of  this  section. 

(c)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  880.8  of 
this  part  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  combiuto  coal  alone  m  in 
combination  with  any  other  fuel  and  to 
listed  in  paragraphs  (c)(1).  (2),  (3).  or  (4) 
of  this  section  shall  cause  to  be 
disdiaiged  into  the  atmosphse  from 
thataff^ted  facility  any  gases  that 
contain  SOk  in  excess  of  die  emisdon 
limit  detennined  pursuant  to  paragrai^i 


(e)(2)  of  this  section.  Percent  reduction 
requiremento  are  not  applicable  to 
affected  fadlities  under  this  paragraph. 

(1)  Affected  facilities  that  have  a  heat 
input  capadty  of  22  MW  (75  million  Btu/ 
hr)  or  less. 

(2)  Affected  facilities  that  have  an 
annual  capacity  for  coal  of  55  percent 
(0.55)  or  less  and  are  subject  to  a 
Federally  enforceable  requirement 
limiting  operation  of  the  affected  facility 
to  an  annud  capadty  factor  for  coal  of 
55  percent  (asS)  or  less. 

(3)  Affected  facilities  located  in  a 
noncontinental  area. 

(4)  Affected  facilities  that  combust 
coal  in  a  duct  burner  as  part  of  a 
combined  cycle  system  where  30 

.  percent  (0.30)  or  less  of  the  heat  entering 
the  steam  generating  unit  is  from 
combustion  of  coal  in  the  duct  burner 
and  70  percent  (0.70)  or  more  of  the  heat 
entering  the  steam  generating  unit  to 
from  exhaust  gases  entering  the  dud 
burner. 

(d]  On  and  after  the  date  on  which  the 
initial  perfcainance  test  is  completed  or 

•  required  to  be  completed  under  i  60.8  of 
this  part,  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  facility 
that  combusts  oil  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  SOt  in  excess  of  215  ng/}  (0.50 
lb/million  Btu)  heat  input  or,  as  an 
alternative,  no  owner  or  operator  of  an 
affected  facility  that  combusts  oil  shall 
combust  oil  in  the  affected  facility  that 
contains  greater  than  0.5  weight  percent 
sulfur.  The  percent  reduction 
requirements  are  not  applicable  to 
affected  facilities  under  this  paragraph. 

(e)  On  aivl  after  the  date  on  which  the 
initial  perfoimance  test  is  completed  or 
required  to  be  completed  under  S  60.8  of 
this  part  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  facility 
that  combusts  coal,  oil,  or  coal  and  oil 
with  any  other  fuel  shall  cause  to  be 
discharged  into  the  atmosphere  fiom 
that  affected  facility  any  gases  that 

-  contain  SOt  in  excess  of  the  following: 

(1)  The  percent  of  potential  SOt 
emission  rate  required  under  paragraph 
(a)  or  (b)(2)  of  this  section,  as 
applicable,  for  any  affected  facility  that 

(i)  Combusts  cod  in  combination  with 
any  other  fuel 

(ii)  Has  a  heat  input  capadty  greater 
tiian  22  MW  (75  million  Bhi/hr),  and 

(iii)  Has  an  annud  capacity  factor  for 
coal  greater  than  55  percent  (0.55);  and 

(2)  The  emission  limit  determined 
according  to  the  following  formda  for 
any  affected  facility  that  combusts  coal 
oil  or  coal  and  oU  with  any  other  fuel: 

E,=(ICJ1.+K»H»+IC.H.)/H.+H»+HJ 
where: 


B,    is  the  SOi  emission  limit  expressed  in 
ng/J  or  Ib/milUon  Btu  heat  input 

K.    i8S20ng/](1.2lb/mniionBtu), 

Kk    U  280  Rg/I  (0.eO  Ib/milUon  Btu). 

K«    is  215  ng/J  (0.50  Ib/million  Btu). 

H,    ii  the  heat  input  from  the  combustion 
of  coaL  except  coal  combusted  in  an 
affected  facility  subject  to  paragraph 
(b)(2)  of  this  section,  in  Joules  \J]  (million 
Btu] 

Hk    is  the  heat  input  from  tlie  combustion 
of  coal  in  an  affected  facility  subject  to 
paragraph  (b)(2)  of  tliis  section,  in  J 
(million  Btu) 

He    is  the  heat  input  from  the  combustion 
of  oU,  in)  (million  Btu). 

(f)  Reduction  in  the  potentid  SOk 
emission  rate  through  fuel  pretreatment 
is  not  credited  toward  the  percent 
reduction  requirement  under  paragraph 
(b)(2]  of  this  section  unless: 

(1]  Fuel  pretreatment  resdts  in  a  50 
percent  (0.50)  or  greater  reduction  in  the 
potential  SOt  emission  rate;  and 

(2)  Emissions  from  the  pretreated  fuel 
(without  either  combustion  or  post- 
combustion  SOt  control)  are  equal  to  or 
less  than  the  emission  limits  specified 
under  paragraph  (b)(2)  of  this  section. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  compUance  with  the 
percent  reduction  requirements,  fuel  oil 
sulfur  limits,  and  emission  Hmits  of  this 
section  shall  be  determined  on  a  30-day 
rolling  average  basis. 

(h)  For  affected  facilities  listed  under 
paragraphs  (h)(1),  (2).  or  (3)  of  this 
section,  compliance  with  the  emission 
limits  or  fuel  oil  sulfur  limits  under  this 
section  may  be  determined  based  on  a 
certification  from  the  fuel  supplier,  as 
described  under  S  60.48c(0(l).  (2),  or  (3), 
as  applicable. 

(1)  Distillate  oil-fired  affeded 
fadlities  with  heat  input  capacities 
between  2.9  and  29  MW  (10  and  100 
million  Btii/hr). 

(2)  Residud  oil-fired  affeded  facilities 
with  heat  input  capacities  between  2.9 
and  SJ  MW  (10  and  30  million  Btu/hr). 

(3)  Coal-fiied  facilities  with  heat  input 
capadties  between  2.9  and  8.7  MW  (10 
and  30  million  Btu/hr). 

(i)  The  SOt  emission  limits,  fuel  oil 
sulKir  limits,  and  percent  reduction 
requiremento  under  this  section  apply  at 
all  times,  induding  periods  of  startup, 
shutdown,  and  malfunction. 

(j)  Only  the  heat  input  supplied  to  the 
affected  facility  from  the  combustion  of 
cod  and  oil  is  counted  under  this 
section.  No  credit  is  provided  for  the 
heat  input  to  the  affected  facility  from 
wood  or  other  fueU  or  for  heat  derived 
from  exhaust  gases  from  other  sources, 
such  as  stationary  gas  turbines,  internal 
combustion  engines,  and  kilns. 


(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  i  60.8  of 
thto  part  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  fadlity 
diat  combusto  cod  or  combusto 
mixtures  of  cod  with  other  fueto  and 
has  a  heat  input  capacity  of  8.7  MW  (30 
million  Btu/1^)  or  greater,  shall  cause  to 
be  discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contahi  PM  in  excess  of  the  following 
emission  limito: 

(1)  22  ng/)  (0.(e  Ib/million  Btii)  heat 
input  if  the  affected  facility  combusto 
only  coal,  or  combusto  coal  with  other 
fuels  and  has  an  annual  capadty  factor 
for  the  other  fuels  of  10  percent  (0.10)  or 
less. 

(2)  43  ng/J  (0.10  Ib/nullion  Bhi)  heat 
imput  if  the  affected  facility  combusto 
coal  with  other  fuels,  has  an  annual 
capacity  factor  for  the  other  fuels 
greater  than  10  percent  (0.10),  and  is 
subject  to  a  federally  enforceable 
requirement  limiting  operation  of  the 
affected  facility  to  an  annual  capacity 
fador  greater  tiian  10  percent  (0.10)  for 
fuels  other  than  coal. 

(b)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  §  WA  of 
this  part  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  fadlity 
that  combusto  wood  or  combusts 
mixtures  of  wood  with  other  fueto 
(except  coal)  and  has  a  heat  input 
capacity  of  8.7  MW  (30  million  Btu/hr) 
or  greater,  shall  cause  to  be  discharged 
into  the  atmosphere  from  that  affected 
facility  any  gases  that  contdn  PM  in 
excess  of  the  following  emissions  limits: 

(1)  43  ng/I  (0.10  lb/million  Btu)  heat 
input  if  die  affected  facility  has  an 
annud  capadty  factor  for  wood  greater 
than  30  percent  (aso);  or 

(2)  130  ng/)  (0.30  Ib/million  Btu)  heat 
input  if  the  affected  facility  has  an 
annual  capadty  factor  for  wood  of  30 
percent  (0.30)  or  less  and  is  subject  to  a 
federally  enforceable  requirement 
limiting  operation  of  the  affected  facility 
to  an  annud  capadty  factor  for  wood  of 
30  percent  (0.30)  or  less. 

(c)  On  and  after  the  date  on  which  the 
idtid  performance  test  is  completed  or 
required  to  be  completed  under  i  60.8  of 
this  part  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  facility 
that  combusto  coal  wood,  or  oU  and  has 
a  heat  biput  capadty  of  6.7  MW  (30 
miUion  Btu/hr)  or  greater  shall  cause  to 
be  discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
exhibit  greater  than  20  percent  opadty 
(6-minute  average),  except  for  one  6- 
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miinite  period  per  hoar  of  not  imHe  than 
27  percent  opacity. 

(d)  The  Phk  and  opacity  standards 
under  this  section  apply  at  all  times, 
except  during  periods  ot  startiq>. 
shutdown,  or  malfunctioiL 


SeOuMe 


for  sulfur 


(a)  Except  as  jnovided  in  paragraphs 
(g)  and  (h)  of  this  section  snd  in 

{  60.8(b),  performance  tests  required 
under  |  IX>.8  shall  be  cmducted 
following  the  procedures  specified  in 
paragraphs  (b).  (c),  (d),  (e),  and  (f)  of  this 
8ecti<m.  as  applicable.  Section  6()UB(f) 
does  not  apply  to  this  section.  The  30- 
day  noHce  required  in  |  e0.8(d)  applies 
only  to  the  initial  performance  test 
unless  othenvise  specified  by  the 
Administrator. 

(b)  The  initial  performance  test 
required  under  i  OOS  shall  be  conducted 
over  30  consecutive  opiating  days  of 
the  steam  generating  uniL  Compliance 
with  the  percent  reductim  requirements 
and  SOi  emission  limits  under  i  60.42c 
shall  be  determined  using  a  30-day 
average.  The  first  operating  day 
included  in  the  initial  performance  test 
shall  be  scheduled  writhin  30  days  after 
achieving  the  maximum  production  rate 
at  which  the  affect  facility  will  be 
operated,  but  not  later  than  180  days 
after  the  initial  startup  of  the  facility. 
The  steam  generating  unit  load  durbig 
the  30-day  period  does  not  have  to  be 
the  maximum  design  heat  input 
capacity,  but  must  be  representative  of 
future  operating  conditions. 

(c)  After  the  initial  performance  test 
required  under  paragraph  (b)  and  {  608, 
compliance  with  the  percent  reduction 
requirements  and  SOk  emission  limits 
under  i  6a42c  is  based  on  the  average 
percent  reduction  and  the  average  SXk 
emission  rates  for  30  consecutive  steam 
generating  unit  operating  days.  A 
separate  performance  test  is  completed 
at  the  end  of  each  steam  generating  unit 
operating  day,  and  a  new  30-day 
average  percent  reduction  and  SOk 
emission  rate  are  calculated  to  show 
compliance  with  the  standard. 

(d)  If  only  coat  only  criL  or  a  mixture 
of  coal  and  oil  is  combusted  in  an 
affected  Cscibty,  the  procedures  in 
Method  19  are  used  to  determine  the 
hooriy  SOk  emission  rate  (EkJ  and  the 
30-day  average  SOi  emission  rate  (£,,]. 
The  hourly  averages  used  to  ctunpute 
the  30-day  averages  are  obtained  from 
the  continuous  emission  monitoring 
system  (CEMS).  Method  10  shaD  be  used 
to  calculate  E,,  when  using  daily  fuel 
sampling  or  Method  9B. 

(e)  If  coal,  oil,  or  coal  and  oil  are 
combusted  with  other  fuds: 


(1)  An  adjusted  E^  (E^*)  is  used  in 
Equation  19-19  of  Method  19  to  compute 
the  adjusted  E^  (E^').  The  E^'  is 
computed  using  Uie  following  formula: 

wrliere: 

Ek.*    ittheadiastedEk..ng/)(Ib/million 
Btu) 

Ek«    is  the  hourly  SOi  emission  rate,  ng/] 
(lb/million  Btu) 

E.    is  the  SQi  concentration  in  fuels  other 
tlian  coal  and  oil  combusted  in  the 
affected  fadUty,  as  detennined  by  fuel 
sampling  and  analysis  procedures  in 
Method  a,  ng/)  Pb/million  Btu).  The 
value  E.  for  each  fuel  lot  is  used  for  each 
houriy  average  during  the  time  tltat  the 
lot  is  l>eing  Cranhnsted.  The  owner  or 
operator  does  not  have  to  measure  B.  if 
the  owner  or  operator  elects  to  assume 
E.=a 

Xk    is  the  fraction  of  the  total  beat  input 
from  fuel  combustion  derived  from  coal 
and  oil,  as  detennined  by  applicable 
procedures  in  Method  19. 

(2)  The  owner  or  operator  of  an 
affected  facility  that  qualifies  under  the 
provisions  of  i  60.42c(c)  or  (d)  [where 
percent  reduction  is  not  required]  does 
not  have  to  measure  the  parameters  E, 
or  Xk  if  the  owner  or  operator  of  the 
affected  facility  elects  to  measure 
emission  rates  of  the  coal  or  oil  using 
the  fuel  sampling  and  analysis 
procedures  under  Method  19. 

(!)  Affected  facilities  subject  to  the 
percent  reduction  requirements  under 
i  60.42c(a)  or  (b)  shall  determine 
compliance  with  the  SOi  emission  limits 
under  i  6042c  pursuant  to  paragraphs 
(d)  or  (e)  of  this  section,  and  shall 
determine  compliance  with  the  percent 
reduction  requirements  using  the 
foUowing  procedures: 

(1)  If  only  coal  is  combusted,  the 
percent  of  potential  SOi  emission  rate  is 
computed  using  the  fdlowing  formula: 

%P.=100(1  -XR,/100)(1  -«Rt/lOO) 
where 
%P.    is  the  percent  of  potential  SOk 

emission  rate,  in  percent 
%Ra    is  the  SObruBoval  efficiency  of  the 

control  device  as  detennined  by  Method 

IS,  in  percent 
%Rf   is  the  SOk  removal  efficiency  of  fuel 

pretreatment  as  detennined  l>y  Method 

19,  in  percent 

(2)  U  coal,  oil,  or  coal  and  oil  are 
combusted  with  other  fuels,  the  same 
procedures  required  in  paragraph  (f)(1) 
of  this  section  are  used,  except  as 
provided  fw  in  the  following: 

(i)  To  compute  the  %?„  an  adjusted 
%R,  (%R.*)  is  computed  from  E^*  from 
paragraph  (e)(1)  of  this  section  and  an 
adjusted  average  SOi  inlet  rate  (^ii*) 
using  the  following  formula: 

*R,»=100  [IJO-E^'/EJ']] 
where: 
XJR,*    is  the  adjosted  %Rr  fai  percent 


E^*   is  die  adjinted  E^  ng/)  (lb/million 

Btu) 
B^*    is  the  adjnsted  average  SO^  inlet  rale, 

t^lj  pb/milHon  Btu) 

(ii)  To  compute  E^',  an  adjusted 
hourly  SOi  inlet  rate  (Em")  is  used.  The 
Em"  is  computed  using  the  following 
formula: 

E««=|E».-B.(l-X»)J/Xk 
where: 

B^*    is  the  adjusted  Em.  ng/]  (lb/million 
Btu) 

Em    is  the  hourly  SOt  inlet  rate,  ng/)  (lb/ 
million  Btu) 

E«    is  the  SOi  ccncentration  in  fuels  other 
than  Goal  and  oil  combusted  in  the 
affected  facility,  as  determined  by  fuel 
sampling  and  analysis  procedures  in 
Method  IS.  ng/)  (lb/million  Btu).  The 
value  E«  for  each  fuel  lot  is  used  for  each 
houriy  average  during  the  time  that  the 
lot  is  being  combusted.  The  owner  or 
operator  does  not  have  to  measure  £«  if 
the  owner  or  operator  elects  to  assume 
B.=.0. 

Xk    is  tiie  fraction  of  the  total  heat  inpnt 
from  fuel  combustion  derived  from  coal 
and  oil,  as  determined  by  applicable 
procedures  in  Method  19. 

(g)  For  oil-fired  affected  facilities 
where  the  owner  or  operator  seeks  to 
demonstrate  compliance  with  the  fuel  oU 
sulfur  limits  under  {  60.42c  based  on 
shipment  fuel  sampling,  the  initial 
performance  test  shall  consist  of 
sampling  and  analyzing  die  oil  in  the 
initial  tank  of  oil  to  be  fired  in  the  steam 
generating  unit  to  demonstrate  that  the 
oil  contains  0.5  weight  percent  sulfur  or 
less.  Thereafter,  the  owner  or  operator 
of  the  affected  facility  shall  sample  the 
oil  in  the  fuel  tank  after  each  new 
shipment  of  oil  is  received,  as  described 
under  8  eo.4ac(d}(2). 

(h)  For  affected  facilities  subject  to 
§  60.42c(h)(l).  (2).  or  (3)  where  the  owner 
or  operator  seeks  to  demonstrate 
compliance  with  the  SOa  standards 
based  on  fuel  supplier  certification,  the 
performance  test  shall  consist  of  the 
certification,  the  certification  from  the 
fuel  supplier,  as  described  under 
i  60.48c(f)(l).  (2).  or  (3).  as  applicable. 

(i)  The  owner  or  operator  of  an 
affected  facility  seeking  to  demonstrate 
compliance  with  the  SOi  standards 
under  i  60.42c(c](2]  shall  demonstrate 
the  maximum  design  heat  input  capacity 
oi  the  steam  generating  unit  by 
operating  the  steam  generating  unit  at 
this  capacity  for  24  hours.  This 
demonstration  shall  be  made  during  the 
initial  performance  test  and  a 
subsequent  demonsfration  may  be 
requested  at  any  other  time.  If  the 
demonstrated  24-hour  averaged  firing 
rate  for  the  affected  facility  is  less  than 
the  maxianun  design  heat  input  capacity 
stated  by  the  manuiacturer  of  die 


affected  facility,  the  demonstrated  24- 
hour  avataga  firing  rata  AaU  be  used  to 
determiiM  the  annual  capacity  factor  for 
the  affected  facility;  otherwise,  the 
maximum  design  hieat  input  capacity 
provided  by  the  gmnafactarer  shall  be 
used. 

(j)  The  owner  oc  operator  of  an 
affected  facility  diaU  use  all  valid  SOt 
emissions  data  in  calculating  %P,  and 
Eho  under  paragraphs  (d],  (e).  or  (f)  of 
this  section,  as  applicable,  whether  or 
not  the  minimum  emissions  data 
requirements  under  5  60.46c(f]  are 
achieved.  All  valid  emissions  data, 
induding  valid  data  collected  during 
periods  of  startup,  shutdown,  and 
malfunction,  shall  be  used  in  calculating 
%P,  or  E|M,  pursu£mt  to  paragraphs  (d). 
(e),  or  (f)  of  this  section,  as  applicable. 


§  60.45c 

taat  mettiods  and  procadurss  for 

partlcuiate  mattar. 

(a)  The  owner  or  operator  of  an 
affected  facitity  subject  to  the  I^  and/ 
or  opacity  standasds  under  (  60.43c 
shall  conduct  an  initial  performance  test 
as  required  under  .S  608,  and  shall 
conduct  subsequent  performance  tests 
as  cequested  by  the  Administrator,  to  - 
determuie  compliance  with  the 
standards  using  the  following 
procedures  and  reference  methods. 

(1)  Mediod  1  shall  be  used  to  select 
the  sampling  site  and  the  number  cA 
traverse  aampHng  points.  The  sampling 
time  for  eadi  run  i^ll  be  at  least  120 
m^utes  and  the  aninimum  sampling 
volume  shall  be  1.7  dry  square  cubic 
meters  (dscm)  [60  dry  square  cubic  feet 
(dscf))  except  that  smaller  samph'ng 
times  or  volumes  may  be  approved  by 
the  Administrator  when  necessitated  by 
process  variables  or  other  factors. 

(2)  Method  3  shall  be  used  for  gas 
analysis  when  applying  Method  5, 
Method  5B.  of  Method  17. 

(3)  Method  5.  Method  SB.  or  Method 
17  shall  be  used  to  measure  (he 
concentration  of  FM  as  follows: 

(i)  Method  5  may  be  used  only  at 
affected  facilities  without  wet  scrubber 
systems. 

(ii)  Method  17  may  be  used  at  affected 
facilities  with  or  without  wet  scrubber 
systems  provided  the  Stack  gas 
temperature  does  not  exceed  a 
temperature  of  160  'C  (320  °F\.  The 
procedures  of  Sections  2.1  and  2.3  of 
Method  5B  may  be  used  in  Method  17 
only,  if  Method  17  is  used  in  conjuction 
with  a  wet  scrubber  system.  Mediod  17 
shall  not  be  used  in  conjuction  with  a 
wet  scrubber  sjrstem  if  the  effluent  is 
saturated  or  laden  with  water  droplets. 

(iii)  Method  SB  may  be  used  in 
conjunction  with  a  wet  scrubber  system. 


(4)  For  MeOiod  5  or  Method  sa  the 
tempefstare  of  the  siimplegsa  in  the 
probe  and  filter  holder  shall  be 
monitored  and  maintained  eA  160  *C  (320 
•F). 

(5)  For  determination  of  I^  emissions, 
an  oxygen  or  carbon  difudde 
measumnent  shall  be  obtaii»d 
simultaneoosly  with  each  run  of  Method 
6,  Method  SB,  or  MeUu)d  17  by 
traversing  the  duct  at  the  same  sampling 
location. 

(6)  For  each  run  using  Method  5, 
Method  SB.  or  Method  17.  the  eaussion 
rates  expressed  in  ng/)  (lb/million  Btu) 
heat  input  shall  be  determined  using: 

(i)  The  oxygen  or  carbon  dioxide 

measurements  and  PM  measurements 

obtained  under  this  section, 
(ii)  The  dry  basis  F-factor,  and 
(iii)  The  dry  basis  emission  rate 

calculation  procedure  contained  in 

Method  19  (Appendix  A). 

(7)  Method  9  (6-minute  average  of  24 
observations)  shall  be  used  for 
determining  the  opacity  of  stack 
emissions. 

(b)  The  owner  or  operator  of  an 
affected  facility  seeking  to  demonstrate 
compliance  with  the  PM  standards 
under  {  60.43c(b)(2)  shall  demonstrate 
the  maximum  design  heat  input  capacity 
of  the  steam  generating  unit  by 
operating  the  steam  generating  unit  at 
this  capacity  for  24  hours.  This 
demonstration  shall  be  made  during  the 
initial  performance  test,  and  a 
subsequent  dunonstration  may  be 
requested  at  any  other  time.  If  the 
demonstrated  24-hour  average  firing  rate 
for  the  affected  facility  is  less  than  the 
maximom  design  heat  input  capacity 
stated  by  the  manufacturer  of  die 
affected  facility,  the  demonstrated  24- 
hour  average  firing  rate  shall  be  used  to 
determine  the  annual  capacity  factor  for 
the  affected  facility;  otherwise,  the 
maxinmm  design  heat  input  capacity 
provided  by  the  manufactmer  shall  be 
used. 

S60.4CC    Emission menttortng for sultur 
dioxide 

(a)  Except  as  provided, in  paragr^hs 
(d)  and  (e)  of  this  section,  the  owner  or 
operator  of  an  affected  facility  subject  to 
the  SOs  emission  limits  under  i  60.42c 
shall  install,  calibrate,  maintain,  and 
operate  a  CEMS  for  measuring  SOt 
concentrations  and  either  oxygen  or 
carbon  dioxide  concentrations  at  the 
outlet  of  the  S3z  control  device  (or  the 
outlet  of  the  steam  generating  unit  if  no 
SO2  control  device  is  used),  and  shaO 
record  the  output  of  the  system.  The 
owner  or  operator  of  an  affected  facility 
subject  to  the  percent  reduction 
requirements  under  §  00.42c  shall 
measure  SQt  concentrations  and  either 


oocygea  or  eaibea  dloKide 
concentratkma  ai  both  the  inlet  aad 
ouUet  of  the  SOi  controt  device. 

(b)  The  l-bonr  average  90k  eaiissJoa 
rates  raeaaured  by  a  CXkl  shall  bt 
expressed  hi  ag/)  or  tt>/Bittioa  Bta  beat 
input  and  shall  be  used  to  cakalals  tbs 
average  emission  rates  under  |a042c. 
Each  1-hour  avenge  SOi  emission  rate 
must  be  based  on  at  least  30  minulesof 
operatioii  and  include  at  least  2  data 
points  representing  tMro  15-minate 
periods.  Hourly  SO^  eoiission  rates  are 
not  calculated  if  the  affected  faciHty  is 
operated  less  dian  30  minutes  in  a  1- 
hour  period  and  are  not  eounted  toward 
determination  of  a  steam  genefstnig  anit 
operating  day. 

(c)  The  procedures  ander  (  60.13  riieR 
be  followed  for  installation,  evshiafion, 
and  operation  of  the  CEMS. 

(1)  All  CEMS  shall  be  operated  in 
accordance  widi  the  applicable 
procednres  under  Performance 
Specifications  1,  2,  and  3  (Appendix  B). 

(2)  Qoarteriy  accmacy  determipations 
and  daily  calibration  drift  tests  shall  be 
performed  in  accordance  with  Rocednre 
1  (Appendix  F). 

(3)  For  affected  facilities  subject  to  the 
percent  redaction  requirements  under 

i  60.42c.  the  span  value  of  the  SOh 
CEMS  at  die  fadet  to  die  SOs  control 
device  shall  be  12S  percent  of  the 
maximum  estimated  houriy  potential 
SOt  emission  rate  of  the  fuel  combusted, 
and  the  span  value  of  the  SC^  CEMS  at 
the  outiet  fcom  the  SOa  control  device 
shall  be  50  percent  of  the  maximum 
estimated  houriy  potential  SOi  emission 
rate  of  the  fuel  combusted. 

(4)  For  affected  faciliti'es  that  are  not 
subject  to  the  percent  reduction 
requirements  of  §  60.42c,  the  span  valoe 
of  die  SOi  CEMS  at  die  ouUet  from  the 
SOi  control  device  (or  outlet  of  the 
steam  generating  unit  if  no  SO*  control 
device  is  used)  shall  be  125  percent  of 
the  maximum  estimated  hourly  potential 
SOk  emission  rate  of  the  fuel  combusted. 

(d>  As  an  alternative  to  operating  a 
CEMS  at  die  inlet  to  the  SOi  contiol 
device  (or  outiet  of  the  steam  generating 
unit  if  no  SOi  control  device  is  used)  as 
required  under  paragraph  (a)  of  this 
section,  an  owner  or  (^erator  may  elect 
to  determine  the  average  SOi  emission 
rate  by  sampling  the  fuel  prior  to 
combustion.  As  an  alternative  to 
operating  a  CEM  at  the  outiet  from  the 
SOi  control  device  (or  outiet  of  the 
steam  generating  unit  if  no  SOt  control 
device  is  used]  as  required  under 
paragraph  (a)  of  this  section,  an  owner 
or  operator  may  elect  to  determine  the 
average  SOi  emiasioB  rate  by  using 
Method  6B.  Fuel  samphng  shall  be 
conducted  pursuant  to  either  paragraph 
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(d)(1)  or  (d)(2)  of  this  section.  Method  6B 
shall  l>e  conducted  pursuant  to 
paragraph  (d)(3)  of  this  section. 

(1)  For  affected  facilities  combusting 
coal  or  oil  coal  or  oil  samples  shall  be 
collected  daily  in  an  as-fined  condition 
at  the  inlet  to  the  steam  generating  unit 
and  analyzed  for  sulfur  content  and  heat 
content  according  the  Method  19. 
Method  19  provides  procedures  for 
converting  these  measurements  into  the 
format  to  be  used  in  calculating  the 
average  SOk  input  rate. 

(2)  As  an  alternative  fuel  sampling 
procedure  for  affected  facilities 
combusting  oil,  oil  samples  may  be 
collected  from  the  fuel  tank  for  each 
steam  generating  unit  immediately  after 
the  fule  tank  is  ^ed  and  before  any  oil 
is  combusted.  The  owner  or  operator  of 
the  affected  faciUty  shall  analyze  the  oil 
sample  to  determine  the  sulfur  content 
of  the  oil.  If  a  partially  empty  fuel  tank 
is  refilled,  a  new  sample  and  analysis  of 
the  fuel  in  the  tank  would  be  required 
upon  filling.  Results  of  the  fuel  analysis 
taken  after  each  new  shipment  of  oil  is 
received  shall  be  used  as  the  daily  value 
when  calculating  the  30-day  rolling 
average  until  the  next  shipment  is 
received.  If  the  fuel  analysis  shows  that 
the  sulfur  content  in  the  fuel  tank  is 
greater  than  0.5  weight  percent  sulfur, 
the  owner  or  operator  shall  ensure  that 
the  sulfur  content  of  subsequent  oil 
shipments  is  low  enough  to  cause  the  30- 
day  rolling  average  sulfur  content  to  be 
0.5  weight  percent  sulfur  or  less. 

(3)  Method  6B  may  be  u^aifln  lieu  of 
CEMS  to  measure  SCVafthe  inlet  or 
outlet  of  the  SOs  control  system.  An 
initial  stratification  test  is  required  to 
verify  the  adequacy  of  the  Method  6B 
samphng  location.  The  stratification  test 
shall  consist  of  three  paired  runs  of  a 
suitable  SO*  and  carbon  dioxide 
measurement  train  operated  at  the  - 

( andidate  location  and  a  second  similar 
train  operated  according  to  the 
procedures  in  $  3.2  and  the  applicable 
procedures  in  section  7  of  Performance 
Specification  2  (Appendix  B).  Method 
68,  Method  6A,  or  a  combination  of 
Methods  6  and  3  or  Methods  6C  and  3A 
are  suitable  measurement  techniques.  If 
Method  6B  is  used  for  the  second  train, 
sampling  time  and  timer  operation  may 
be  adjusted  fur  the  stratification  test  as 
long  as  an  adequate  sample  volume  is 
collected:  however,  both  sampling  trains 
are  to  be  operated  similarly.  For  the 
location  to  be  adequate  for  Method  6B 
24-hour  tests,  the  mean  of  the  absolute 
difference  between  the  three  paired  runs 
must  be  less  than  10  percent  (0.10). 

(e)  The  monitoring  requirements  of 
paragraphs  (a)  and  (d)  of  this  section 
shall  not  apply  to  affected  facilities 
subject  to  i6a42c(h)  (1),  (2),  or  (3) 


where  the  owner  or  operator  of  the 
affected  facility  seeks  to  demonstrate 
compliance  with  the  SOi  standards 
based  oa  fuel  supplier  certification,  as 
described  under  {  60.48c(f)  (1),  (2),  or  (3), 
as  applicable. 

(f)  The  owner  or  operator  of  an 
affected  facility  operating  a  CEMS 
pursuant  to  paragraph  (a)  of  this  section, 
or  conducting  as-fired  fuel  sampling 
pursuant  to  paragraph  (d](l]  of  this 
section,  shall  obtain  emission  data  for  at 
least  75  percent  of  the  operating  hours  in 
at  least  22  out  of  30  successive  steam 
generating  unit  operating  days.  If  this 
minimum  data  requirement  is  not  met 
with  a  single  monitoring  system,  the 
owner  or  operator  of  the  affected  facility 
shall  supplement  the  emission  data  with 
data  collected  with  other  monitoring 
systems  as  approved  by  the 
Administrator. 

§  80.47c    Emisskm  monKorIng  for 
particulate  matter. 

(a)  The  owner  or  operator  of  an 
affected  facility  combusting  coal, 
residual  oil,  or  wood  that  is  subject  to 
the  opacity  standards  under  {  60.43c 
shall  install,  calibrate,  maintain,  and 
operate  a  CEMS  for  measuring  the 
opacity  of  the  emissions  discharged  to 
the  atmosphere  and  record  the  output  of 
the  system. 

(b)  All  CEMS  for  measuring  opacity 
shall  be  operated  in  accordance  with  the 
applicable  procedures  under 
Performance  Specification  1  (appendix 
B).  The  span  value  of  the  opacity  CEMS 
shall  be  between  80  and  60  percent 

§  60.48c    Reporting  and  r*cordk««ping 
rtquirwneats. 

(a)  The  owner  or  operator  of  each 
affected  facility  shall  submit  notification 
of  the  date  of  construction  or 
reconstruction,  anticipated  startup,  and 
actual  startup,  as  provided  by  §  60.7  of 
this  part.  This  notification  shall  include: 

(1)  The  design  heat  input  capacity  of 
the  affected  facility  and  identification  of 
fuels  to  be  combusted  in  the  affected 
facihty. 

(2)  Uf  applicable,  a  copy  of  any 
Federally  enforceable  requirement  that 
limits  the  aimual  capacity  factor  for  any 
fuel  or  mixture  of  fiiels  under  i  60.42c  or 
§  60.43a 

(3)  The  annual  capacity  factor  at 
which  the  owner  or  operator  anticipates 
operating  the  affected  facility  based  on 
all  fuels  fired  and  based  on  each 
individual  fuel  fired. 

(4)  Notification  if  an  emerging 
technology  will  be  used  for  controlling 
SOt  emissions.  The  Admmlstrator  wiU 
examine  the  description  of  the  control 
device  and  will  determine  whether  the 
technology  qualifies  as  an  emerging 


technology.  In  making  this 
determination,  the  Administrator  may 
require  the  owner  or  operator  of  the 
affected  facility  to  submit  additional 
information  concerning  the  control 
device.  The  affected  facility  is  subject  to 
the  provisions  of  9  60.42c(a)  or  (b)(1), 
imless  and  until  this  determination  is 
made  by  the  Administrator. 

(b)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  SO» 
emission  limits  of  S  60.42c  or  the  PM  or 
opacity  limits  of  S  60.43c  shall  submit  to 
the  Administrator  the  performance  test 
data  from  the  initial  and  any  subsequent 
performance  tests  and,  if  applicable,  the 
performance  evaluation  of  the  CEMS 
using  the  applicable  performance 
specifications  in  appendix  B.- 

(c)  The  owner  or  operator  of  each 
coal-fired,  residual  oil-fired,  or  wood- 
fired  affected  facility  subject  to  the 
opacity  limits  under  §  60.43c(c)  shall 
submit  excess  emission  reports  for  any 
calendar  quarter  for  which  there  are 
excess  emissions  from  the  affected 
facility.  If  there  are  no  excess  emissions 
during  the  calendar  quarter,  the  owner 
or  operator  shall  submit  a  report 
semiannually  statinj;  that  no  excess 
emissioins  occurred  during  the 
semiannual  reporting  period.  The  initial 
quarterly  report  shall  be  postmarked  by 
the  30th  day  of  the  third  month  following 
the  completion  of  the  initial  performance 
test  unless  no  excess  emissions  occur 
during  that  quarter.  The  initial 
semiannual  report  shall  be  postmarked 
by  the  30th  day  of  the  sixth  month 
following  the  completion  of  the  initial 
performance  test,  or  following  the  date 
of  the  previous  quarterly  report,  as 
applicable.  Each  subsequent  quarterly 
or  semiannual  report  shall  be 
postmarked  by  the  30th  day  following 
the  end  of  the  reporting  period. 

(d)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  SQi 
emission  limits,  fuel  oil  sulfur  limits,  or 
percent  reduction  requirements  under 

S  60.42c  shall  submit  quarterly  reports  to 
the  Administrator.  The  initial  quarterly 
report  shall  be  postmarked  by  the  30th 
day  of  the  third  month  following  the 
completion  of  the  initial  performance 
test  Each  subsequenty  quarterly  report 
shall  be  postmarked  by  the  30th  day 
following  the  end  of  the  reporting 
period. 

(e)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  SOi 
emission  Umits,  fuel  oil  sulfur  limits,  or 
percent  reduction  requirements  under 
§  60.43c  shall  keep  records  and  submit 
quarteriy  reports  as  required  tmder 
paragraph  (d)  of  this  section,  including 
the  following  information,  as  applicable. 


(1)  Calendar  dates  covered  in  the 
reporting  period. 

(2)  Each  30-day  average  SOt  emission 
rate  (ng/I  or  lb/million  Btu),  or  SO^lay 
average  sulfur  content  (weight  percent), 
calculated  during  the  reporting  period, 
ending  with  the  last  30-day  period  in  the 
quarter  reasons  for  any  noncompliance 
with  the  emission  standards;  and  a 
description  of  corrective  actions  taken. 

(3)  Each  30-day  average  percent  of 
potential  SOi  emission  rate  calculated 
during  the  reporting  period,  ending  with 
the  last  30-day  period  in  the  quarter; 
reasons  for  any  noncompliance  with  the 
emission  standards;  and  a  description  of 
corrective  actions  taken. 

(4)  Identification  of  any  steam 
generating  unit  operating  days  for  which 
SOi  or  diluent  (oxygen  or  carbon 
dioxide)  data  have  not  been  obtained  by 
an  approved  method  for  at  least  75 
percent  of  the  operating  hours; 
justification  for  not  obtaining  sufficient 
data;  and  a  description  of  corrective 
actions  taken. 

(5)  Identification  of  any  times  when 
emissions  data  have  been  excluded  from 
the  calculation  of  average  emission 
rates;  justification  for  excluding  data: 
and  a  description  of  corrective  actions 
taken  if  data  have  been  excluded  for 
periods  other  than  those  during  which 
coal  or  oil  were  not  combusted  in  the 
steam  generating  imit 

(6)  Identification  of  the  F  factor  used 
in  calculations,  method  of 
determination,  and  type  of  fuel 
combusted. 

(7)  Identification  of  whether  averages 
have  been  obtained  based  on  CEMS 
rather  than  manual  sampling  methods. 

(8)  ff  a  CEMS  is  ised.  identification  of 
any  times  when  the  pollutant 
concentration  exceeded  the-fuU  span  of 
the  CEMS. 


(9)  If  a  CEMS  is  used,  description  of 
any  modifications  to  the  CEMS  that 
could  affect  the  ability  of  the  CEMS  to 
comply  with  Performance  Specifications 
2  or  3  (appendix  B). 

(10)  If  a  CEMS  is  used,  results  of  daily 
CEMS  drift  tests  and  quarteriy  accuracy 
assessments  as  required  under  appendix 
F,  Procedure  1. 

(11)  If  fuel  suppUer  certification  is 
used  to  demonstrate  compliance, 
records  of  fuel  supplier  certification  as 
described  under  paragraph  (f)(1),  (2),  or 
(3)  of  this  section,  as  applicable.  In 
addition  to  records  of  fuel  supplier 
certifications,  the  quarterly  report  shall 
include  a  certified  statement  signed  by 
the  owner  or  operator  of  the  affected 
facility  that  the  records  of  fuel  supplier 
certifications  submitted  represent  all  of 
the  fuel  combusted  during  the  quarter. 

(f)  Fuel  supplier  certification  shall 
include  the  fallowing  information: 

(1)  For  distillate  oil: 

(i)  The  name  of  the  oil  supplier  and 
(ii)  A  statement  from  the  oil  supplier 
that  the  oil  complies  with  the 
specifications  under  the  definition  of 
distillate  oil  in  S  60.41c. 

(2)  For  residual  oil: 

(i)  The  name  of  the  oil  supplier 

(ii)  The  location  of  the  oil  when  the 
sample  was  drawn  for  analysis  to 
determine  the  sulfur  content  of  the  oil. 
specifically  including  whether  the  oil 
was  sampled  as  delivered  to  the 
affected  facility,  or  whether  the  sample 
was  drawn  &t>m  oil  in  storage  at  the  oil 
supplier's  or  oil  refiner's  facility,  or 
other  location; 

(iii)  The  sulfur  content  of  the  oil  from 
which  the  shipment  came  (or  of  the 
shipment  itself);  and 

(iv)  Hie  method  used  to  determine  the 
sulfur  content  of  the  oil. 

(3)  For  coal: 

(i)  The  name  of  the  coal  supplier 


(ii)  The  location  of  the  coal  when  the 
sample  was  collected  for  analysis  to 
determine  the  properties  of  the  coal, 
specifically  including  whether  the  coal 
was  sampled  as  delivered  to  the 
affected  facility  or  whether  the  sample 
was  collected  from  coal  in  storage  at  the 
mine,  at  a  coal  preparation  plant  at  a 
coal  suppUer's  facility,  or  at  another 
location.  The  certification  shall  include 
the  name  of  the  coal  mine  (and  coal 
seam),  coal  storage  facility,  or  coal 
preparation  plant  (where  the  sample 
was  collected); 

(iii)  The  results  of  the  analysis  of  the 
coal  from  which  the  shipment  came  (or 
of  the  shipment  itself)  including  the 
sulfur  content  moisture  content,  ash 
content  and  heat  content:  and 

(iv)  The  methods  used  to  determine 
the  properties  of  the  coal. 

(g)  The  owner  or  operator  of  each 
affected  facility  shall  record  and 
maintain  records  of  the  amounts  of  each 
fuel  combusted  during  each  day. 

(h)  The  owner  or  operator  of  each 
affected  facility  subject  to  a  Federally 
enforceable  requirement  limiting  the 
annual  capacity  factor  for  any  fuel  or 
mixture  of  fuels  under  §  60.42c  or 
S  60.43c  shall  calculate  the  annual 
capacity  factor  individually  for  each  fuel 
combusted.  The  annual  capacity  factor 
is  determined  on  a  12-month  rolling 
average  basis  ivith  a  new  annuel 
capacity  factor  calculated  at  the  end  of 
the  calendar  month. 

(i)  All  records  required  under  this 
section  shall  be  maintained  by  the 
owner  or  operator  of  the  affected  facility 
for  a  period  of  two  years  following  the 
date  of  such  record. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0202) 

(PR  Doc  90-21383  Filed  9-11-00: 8:45  am) 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 

Exectitlve  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An-anged  by  subiect  matter,  this  edition  of 
the  CafZ/JcafAor}  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945, 
through  January  20, 1989.  and  whwh  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstnict*"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— atong  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kx:ation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


Superintendent  of  Documents  Publications  Order  Form 


*6661 

I — I  Y£S«  please  send  me  the  following  indicated  publlcati 


ion: 


ChargB  your  order.    ^KHI" 

To  fax  .voMf  orders  and  inqnirics-(202)  275-8819 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each 


The  total  cost  of  my  order  is  $ 

handling  and  are  «ood  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 


if 


(International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 


(Company  or  perspaal  name) 
(Additional  address/lattention  line) 


(Please  type  or  prinl) 


Please  Choose  Metiiod  of  Payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
[J  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -Q 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 

t: '  '  )  '         '  •    •' " 

(Daytime  phone  inchiding  area  aKic) 


(Credit  card  cxpirati«>n  date) 


lliaak  you  for  your  order! 


(Signature) 


tt/MA  "R:  Superintendent  of  DocumeiU.s.  Govcriimcnt  Prmting  Office.  Washington,  DC  20402 -931S 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIK:  Revised  January  1. 1989 
SUPPLEMENT:  Revised  January  1, 1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIIK  is  fwmatted  and  numbered  to 
parallel  the  (XH»  OF  FEEKRAL  REGULATIONS 
(CFR)  Un  unifnmity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents. 
U.S.  Government  Printing  O^ice. 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:  *6788  Charge  yow  order. 

Its  easy! 


DYES 


To  fax  your  orders  and  inquiries.  202-275-0019 

*  please  send  me  the  following  indicated  publication: 


.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 


S/N  069-000-00020-7  at  $12.00  each. 
____copie8  of  the  1990  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00025-8  at  $1.50  each. 
1.  The  total  cost  of  my  ord«r  is  $  (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Priat 
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(Company  or  personal  name) 
(Additional  address/attention  line) 
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(City.  State.  ZIP  Code) 

(Daytime  phone  including  area  code) 
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Tobacco,  37725 

Agriculture  Department 

See  Agricuhurai  Stabilization  and  Conservation  Service; 
Animal  and  Plant  Health  Inflection  Service;  Forest 
Service;  Padcers  and  Stockyards  Administration 

Animal  and  Plant  Health  inspection  Service 

RUIXS 

Plant-related  quarantine,  domestic: 
Mediterranean  fruit  fly,  37697 

Arts  and  Hlinanlties,  National  Riundatfon 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  Stmshine  Act,  37796 
Coast  Guard 

RULES 

Drawbridge  operations: 

New  York,  37710 
Ports  and  waterways  safety: 

Boca  Grande  Pass,  FL;  safety  zone,  37711 

Commerce  Department 

See  National  Oceanic  and  Atiiu>spheric  Administration 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  a  reduced  rate,  etc: 
Steel  products;  voluntary  restraint  arrangements,  37701 
Export  control: 

Self-propelled  vehicles,  37707 
.  Merchandise,  special  classes: 
Import  sanctions — 
Toshiba  Machine  Co.  et  al.,  37704 
Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
L,aredo,  TX,  37707 
PROPOSED  RULES 

Vessels  in  foreign  and  domestic  trades: 
Vessel  and  air  carriers  and  bonded  facilities  not  part  of 
Automated  Manifest  System;  cargo  release 
notiflcation,  37716 

Employment  and  Training  Administration 

PROPOSED  RULES 
Job  Training  Partnership  Act: 
)ob  Corps  OfHce;  placement,  definition,  37780 
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NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Title  III  discretionary  national  reserve  fnnds;  19M  FY. 
37842 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission:  Hearings 
and  Appeals  Office,  Energy  Department;  Southeastern 
Power  Administration 
imncES 

Environmental  statements;  availability,  etc* 
Formerly  utilized  sites  remedial  project  sites  (FUSRAP), 
Tonawanda.  NY;  seaway  site  inclusion,  37730 
Grant  and  cooperative  agreement  awards: 
Brigham  Young  University,  37731 
National  Association  of  State  Eneigy  Officials.  37732 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  arear. 

Texas,  37712 
Toxic  substances: 
Polychlorinated  biphenyls  (PCBs) — 
Manufacturing,  processing,  and  distribution  in 
commerce  exemptions.  37714 

NOTICES 

Agency  information  collecticm  activities  mder  OMB  review, 
37755,  37756 
(2  documents) 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions^ 
Hoechst  Celanese  Engineering  Resins,  Inc  37757 
Patent  licenses,  exclusions: 
Bellefonte  Lime  Co.,  Inc.,  et  al..  37757 

Executive  Office  of  the  President 

See  Presidential  Doctmients 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 

Special  conditions — 
Piper  model  PA-46  series  airplanes.  37099 
VOR  Federal  airways  and  jet  routes,  37690 
PROPOSED  RMfS 

Terminal  control  areas,  37834         -        . 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Helicopters;  restricted  category  agricultural  dispensing 
equipment  installations.  37794 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37757 
Meetings;  Sunshine  Act  37796 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  37796 


IV 
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Federal  Energy  Regulatory  Commlsaion 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Kansas  Power  &  Li^t  Co.  et  aL,  37732 
Natural  gas  certificate  filings: 

Texas  Gas  Transmission  Corp.  et  al.,  37735 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  37748 

Algonquin  Gaa  Transmission  Co.,  37739 

Arkla  Energy  Resources.  37740 

CNG  Transmission  Corp.,  37740 

Colorado  Interstate  Gas  Co.,  37740 

Columbia  Gas  Transmission  Corp.,  37741 
(2  documents) 

Columbia  Gulf  Transmission  Co.,  37748 

East  Tennessee  Natiu-al  Gas  Co.,  37742 

El  Paso  Natural  Gas  Co.,  37742 
(2  docimients) 

Great  Lakes  Gas  Transmission  Co..  37749 

Michigan  Consolidated  Gas  Co.,  37743 

Moraine  Pipeline  Co.,  37743 

Northern  Natural  Gas  Co.,  37743 

Overthrust  Pipeline  Co.,  37749 

Pacific  Interstate  Offshore  Co.,  37744 

Paiute  Pipeline  Co.,  37744 

Panhandle  Eastern  Pipe  Line  Co.,  37744,  37749 
(2  documents) 

Questar  Pipeline  Co.,  37750 

Sabine  Pipe  Line  Co.,  37744 

Tennessee  Gas  Pipeline  Co.,  37750 

Texas  Eastern  Transmission  Corp.,  37745 

Texas  Eastern  Transmission  Corp.  et  al.,  37745 

Transcontinental  Gas  Pipe  Line  Corp.,  37746 
(2  doounents) 

Transwestem  Pipeline  Co.,  37746,  37747 
(2  dociunents) 

Trunkline  Gas  Co.,  37750 

U-T  Offshore  System,  37751 

Williams  Natural  Gas  Co.,  37747 

WilUston  Basin  Interstate  Pipeline  Co.,  37747 

Wyoming  Interstate  Co.,  Ltd.,  37748 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act  37796 
Federal  Railroad  Administration 

RULES 

Accidents/incidents;  reports  classification,  and 
investigations: 
Employee  human  factor  allegation  as  cause  of  accident; 
employee  notification.  37818 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Abdula,  Fred,  et  al.,  37758 
Bancs  of  Chicago  Bancorp  et  al.,  37758 

Federal  Trade  Commission 

RULES 

Privacy  Act;  implementation,  37700 

NOTICES 

Prohibited  trade  practices: 
Atlantic  Richfield  Co.  et  al..  37759 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Ka'u  silversword,  etc. 

Correction,  37723 
Ka'u  silverwords 

Correction,  37797 
Lousiana  black  bear,  etc.,  37723 
Na  Pah  beach  hedyotis  and  Ma'oli'oli 

Correction.  37797 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consumption: 
Food  labeling — 
Cholesterol  free,  low  cholesterol,  and  reduced 
cholesterol;  definitions;  correction.  37797 

Forest  Service 

NOTICES 

Boundary  establishment  descriptions,  etc.: 

Black  Creek  National  Scenic  River,  MS,  37727 
Environmental  statements;  availability,  etc.: 

Gifford  Pinchot  National  Forest  WA,  37727 
Timber  sales,  national  forest: 

Tonto  and  Coconino  National  Forests,  AZ;  exemption. 
37727 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  imder  0MB  review. 
37768 

Health  and  Human  Services  Def»artment 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Public 
Health  Service 

Health  Care  Hnancing  Administration 

NOTICES 

Medicare 
Program  issuances;  quarterly  hsting,  37768 

Health  Resource*  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  37752 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management  Bureau; 
Minerals  Management  Service 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Missouri  Pacific  Railroad  Co.,  37777 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  37778 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Berridge  Manufacturing  Co.,  Inc.,  37778 


Huntington,  WV,  et  al,  37778 
Western  Sugar  Co.,  37779 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

California,  37777 
Coal  leases,  exploration,  etc.: 

New  Mexico,  37775 
Environmental  statements;  availability,  etc.: 

South  Fork  Eel  Wild  and  Scenic  River,  CA,  37773 
Meetings: 

Butte  Disltrict  Advisory  Council,  37773 

Butte  Grazing  Advisory  Board,  37773 
Oil  and  gas  leases: 

Wyoming,  37774 
Organization,  functions,  and  authority  delegations: 

Montana;  Resoiuce  Area  Managers  et  al,  37774 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  37776 

Nevada;  correction,  37774 
Resource  management  plans,  etc.: 

Pony  Express  Resource  Area,  UT,  37776 
Survey  plat  filings: 

Colorada  37774 

Idaho,  37775 

Wyoming,  37775 

Migrant  Education,  National  Commission 

See  National  Commission  on  Migrant  Education 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Safety  and  pollution-prevention  equipment;  quaUty 
assurance  program,  37709 

National  Commission  on  Migrant  Education 

NOTICES 
Meetings,  37779 

i 
National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Privacy  Act: 
Systems  of  records,  37779 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Seating  reference  point;  definition,  37719 

National  institutes  of  Health 

NOTICES 

Meetings: 

Recombinant  DNA  Advisory  Committee,  37846 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines — 
Proposed,  37846 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  37714 


NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
International  Paper  Realty  Corp.,  37729 
Puerto  Rico  Houseboat  Owners,  37729 
Fishery  conservation  and  management: 
Groundfish,  crab,  and  haUbut  fisheries  of  Bering  Sea, 
Aleutian  Islands,  and  Gulf  and  State  of  Alaska; 
limited  access;  correction,  37729 
Marine  mammals: 
Commercial  fishing  operations — 
Tuna  (yellowfin)  caught  with  purse  seines  in  eastern 
tropical  Pacific  Ocean;  incidental  taking  and 
importation,  37730 

Nudear  Waste  Technical  Review  Board 

NOTICES 

Meetings,  37780 
(2  documents) 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
TaMequah  Livestock  Auction,  Inc.,  OK,  et  al,  37728 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  37796 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Rehabihtation  Week,  National  (Proc.  6176),  37691 
ADMINISTRATIVE  ORDERS 
Saudi  Arabia;  authorization  of  emergency  military  sales 

(Presidential  Determination  No.  90-36  of  August  26, 

1990),  37695 
U.  S.  Arms  Control  and  Disarmament  Agency;  experts  and 

consultants,  extension  of  employment  period 

(Memorandum  of  August  18, 19S0),  37693 

Public  Health  Servtee 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Meetings: 
President's  Council  on  Physical  Fitness  and  Sports,  37772 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  37783 
Chicago  Board  Options  Exchange,  Inc.,  37784 
National  Association  of  Securities  Dealers,  Inc  ,  37782, 
37791 
(3  documents) 
National  Securities  Clearing  Corp.,  37792 

Applications,  hearings,  determinations,  etc.: 
T.  Rowe  Price  U.S.  Treasury  Money  Fund,  Inc.,  37781 
Weitz  Value  Fund,  Inc.,  37781 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Jim  Woodruff  Project,  37754 


VI 
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State  Department 

NOTICES 

Iraq;  international  terrorism  acts;  support  detei 
37793 


37l»l 


Transportation  — , 

See  also  Coast  Guard;  Hvduak  fiaiaiani  AdnuastBatian; 

Federal  BaBsead  AAmnisttalioBC  NaUeiieL  Ut^ay 

Taiffic  Saiity  Admimabation 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

iBteraatiaaat  Aic  Tran8portatio&  AsMcialioBi  3779S 

U.&— U.&.&R.  North  Atlaotic  eorabiaatiea:  service  case. 

(2  documents) 

Treasury  Department 

See  Customs  Service 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  fc>f  exhibitten: 
Installation  of  Selected  Paintings  from  Italian  Banks: 
Loans  Supplementing"  the  Pfational  Gdtery's 
GolIeetioR',  37795 
Meetings: 
Cultural  PBj|«'ty  AdrisaRji  Gommitlec^  37796 

Veterans  Affairs  Department 

PROPOSED  RULES 

Loan  guaranty: 
Automatic  processing  privileges;  approval  aod 
withdrawal.  37718 


InThle 


Part  II  _ 

Department  a£  l^xv.  Emjdiqnnent  and  TiaiBtng 
Administration,.  3770 

Part  III 

Department  of  Transportation.  Federal  Railroad 
Adffiinistetian.  378ia 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
AtkiiniatratioBk  3783«> 

PartV 

Department  of  Labor,  Employment  and  Training 
Administration.  37842 

Part  VI 

Department  of  Uieettk  and  Human  Services.  National 
Institutes  of  Health,  37846 
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Additional  inioimafinn.  including  a  Kst  of  public 
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in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 


Presidential  Documents 


Proclamation  6176  of  September  11, 1990 
National  Rehabilitation  Week,  1990 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  day.  millions  of  Americans  demonstrate  by  their  example  that  a  disabil- 
ity need  not  be  an  obstacle  to  success.  In  our  schools,  in  our  places  of 
business,  and  in  public  office,  persons  with  disabilities  are  not  only  serving  in 
positions  of  leadership  and  responsibility,  but  also  setting  standards  of 
achievement  for  others.  These  individuals  have  a  wealth  of  talent  and  ideas  to 
share.  Helping  greater  numbers  of  persons  with  disabilities  to  enter  the 
mainstream  of  American  Ufe  is,  therefore,  more  than  a  moral  imperative — it  is 
also  a  sound  investment  in  our  Nation's  well-being. 

This  week  we  recognize  the  dedicated  professionals  and  volunteers  who — ^by 
providing  various  rehabilitative  services — are  helping  individuals  with  disabil- 
ities to  participate  more  fully  in  the  social,  economic,  and  political  life  of  our 
country.  Through  rehabilitative  agencies  and  facilities  throughout  the  United 
States,  these  men  and  women  are  enabling  Americans  with  physical,  mental, 
and  emotional  impairments  to  gain  greater  independence  and  self-confidence. 

On  July  26,  1990,  it  was  my  privilege  to  sign  into  law  the  world's  first 
comprehensive  declaration  of  equality  for  persons  with  disabilities — the 
Americans  with  Disabilities  Act  of  1990.  Expanding  upon  the  goals  of  the 
Rehabilitation  Act  of  1973,  this  landmark  legislation  will  ensure  continued 
progress  in  efforts  to  help  Americans  with  disabilities  to  live  with  greater 
freedom  and  independence.  The  Americans  with  Disabilities  Act  guarantees 
individuals  with  disabilities  protection  against  discrimination;  access  to  public 
accommodations,  such  as  offices,  hotels,  and  shopping  centers;  and  improved 
access  to  transportation  and  telecommunications  services. 

All  Americans  have  reason  to  celebrate  our  Nation's  progress  in  eliminating 
the  physical  and  attitudinal  barriers  that  have,  in  the  past,  prevented  many 
persons  with  disabilities  from  entering  the  mainstream  of  American  life. 
RehabiHtation  services  and  related  research  and  education  programs  have 
played  an  important  role  in  this  progress,  and,  this  week,  we  salute  all  those 
dedicated  and  hardworking  men  and  women  who  have  devoted  their  energy 
and  skills  to  this  important  work. 

In  recognition  of  the  many  achievements  of  Americans  with  disabilities  and  in 
honor  of  all  thosd  who  provide  rehabilitative  services  for  persons  with 
disabilities,  the  Congress,  by  Senate  Joint  Resolution  279,  has  designated  the 
week  of  September  16  through  September  22, 1990,  as  "National  Rehabilitation 
Week"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  week. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  16  through  September  22, 
1990,  as  National  Rehabilitation  Week.  I  urge  all  Americans  to  observe  this 
week  with  appropriate  ceremonies  and  activities,  including  educational  pro- 
grams designed  to  heighten  awareness  of  rehabilitative  services  and  of  the 
ways  such  services  enrich  the  lives  of  persons  with  disabilities. 
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VI WITNESB  fVHQIECF.  I  kure  bereunto  set  my  hand  this  eleventh  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  ol  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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UMI 


Memorandum  of  August  18, 1990 

Delegation  of  Authority  To  Make  Certifications  Under  Section 
41(d)  of  the  Arms  Control  and  Disarmament  Act 


Memorandum  for  the  Director  of  the  United  States  Arms  Control  and  Dis- 
armament Agency 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States,  including  section  301  of  title  3  of  the  United  States 
Code,  you  are  hereby  delegated  the  authority  set  forth  in  section  41(d)  of  the 
Arms  Control  and  Disarmament  Act  (22  U.S.C.  2581(d])  to  certify  that  the 
employment  of  persons  referred  to  in  that  section  in  excess  of  the  number  of 
days  set  forth  in  that  section  is  necessary  in  the  national  interest. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


THE  WHITE  HOUSE. 
Washington,  August  18,  1990. 


^^ 


1990 


UMI 
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Presidential  Documents 


Presidential  Determination  No.  90-36  of  August  28,  1990 
Emergency  Military  Sales  to  Saudi  Arabia 

Memorandiun  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  614(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  22  U.S.C.  2364(aK2),  I  hereby  determine  that  it  is  vital 
to  the  national  security  interests  of  the  United  States  to  sell  M833  depleted 
luanium  anti-tank  ammunition,  Stinger  missiles,  and  associated  equipment  to 
Saudi  Arabia,  and  hereby  authorize  such  sales  notwithstanding  the  require- 
ments of  sections  558  and  580  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1990  (Public  Law  101-167),  or  any 
other  provision  of  law  within  the  scope  of  section  614  that  would  restrict  such 
sales. 

Pursuant  to  section  36(b)(1)  of  the  Arms  Export  Control  Act,  22  U.S.C 
2776(b)(1),  I  hereby  certify  that  an  emergency  exists  which  requires  the 
immediate  sale  of  150  M60A3  tanks  and  24  F-15C/D  aircraft  to  Saudi  Arabia 
in  the  national  security  interests  of  the  United  States. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  August  26,  1990. 


"^ 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  No.  BO-175] 

Mediterranean  Fruit  Fly;  Removal  From 
the  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  from  the  list  of  quarantined 
areas  in  California  portions  of  Los 
Angeles  and  Orange  Counties.  We  have 
determined  that  the  Mediterranean  fruit 
fly  has  been  eradicated  from  these  areas 
and  that  the  restrictions  are  no  longer 
necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  areas. 
DATES:  Interim  rule  effective  September 
6, 1990.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  13, 1990. 
addresses:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  Room  866,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
90-175.  Comments  received  may  be 
inspected  ait  USDA,  Room  1141,  South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATKNI  CONTACT 
Milton  C.  Holmes,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 
642,  Federal  Building,  6505  Belcrest 


Road,  Hyattsville,  MD  20782.  (301]  436- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  and  quarantined  an 
area  in  Los  Angeles  Coimty.  California 
(7  CFR  301.78  et  seq.;  referred  to  below 
as  the  regulations),  in  a  document 
effective  August  23, 1989,  and  published 
in  the  Federad  Register  on  August  29. 
1989  (54  FR  35629-35635,  Docket  Number 
89-146).  Circimistances  have  compelled 
us  to  make  a  series  of  amendments  to 
these  regulations,  in  the  form  of  interim 
rules,  in  an  effort  to  prevent  the  further 
spread  of  the  Mediterranean  fruit  fly. 
Amendments  affecting  California  were 
made  effective  on  September  14, 
October  11,  November  17,  and 
December  7, 1989;  and  on  January  3, 
January  25,  February  16,  March  9,  May  9, 
and  June  1, 1990  (54  FR  38643-38645, 
Docket  Number  69-169;  54  FR  42478- 
42480,  Docket  Number  89-182;  54  FR 
48571-48572,  Docket  Number  89-202;  54 
FR  51189-51191,  Docket  Number  89-206; 
55  FR  712-715,  Docket  Number  89-212; 
55  FR  3037-3039,  Docket  Number  89-227, 
55  FR  6353-6355,  Docket  Number  90-014, 
55  FR  9719-9721,  Docket  Number  90-031. 
55  FR  19241-19243,  Docket  Number  90- 
050,  and  55  FR  22320-22323.  Docket 
Number  90-081). 

In  an  interim  rule  effective  August  3. 
1990.  and  pubUshed  in  the  Federal 
Renter  on  August  8. 1990  (54  FR  32236- 
32238,  Docket  Number  90-151).  we 
amended  the  Medfly  regulations  further 
by  removing  a  portion  of  the 
quarantined  area  comprised  of  portions 
of  Los  Angeles,  Orange  and  San 
Bernardino  Counties,  near  Garden 
Grove  and  Sylmar,  a  separate  portion  of 
San  Bernardino  County  near  the  city  of 
San  Bernardino,  and  the  quarantined 
area  in  Riverside  County,  CaUfomia. 

Based  on  insect  trapping  surveys  by 
inspectors  of  CaUfomia  State  and 


county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Iiupection 
Service  (APHIS),  we  have  determined 
that  the  Medfly  has  been  eradicated 
from  portions  of  the  quarantined  area  in 
California  in  Los  Angeles  County,  near 
Lynwood  and  South  Gate,  and  the  area 
including  the  San  Fernando  Valley  east 
to  Azusa,  and  in  Orange  County, 
California,  near  Anaheim.  The  last 
flnding  of  the  Medfly  was  made  on 
January  24, 1990,  in  the  Lynwood  and 
South  Gate  area,  on  April  17, 1990,  in  the 
area  that  includes  the  San  Fernando 
Valley  east  to  Azusa  and  on  November 
17, 1989.  in  the  area  near  Anaheim. 
Since  then,  no  evidence  of  infestations 
has  been  found  in  these  areas.  We  have 
determined  that  the  Medfly  no  longer 
exists  in  these  areas.  Therefore,  we  are 
removing  these  areas  from  the  list  of 
areas  in  S  301.78.3(c)  quarantined 
because  of  the  Mediterranean  fruit  fly.  A 
description  of  the  areas  that  remain 
quarantined  is  set  forth  in  full  in  the  rule 
portion  of  this  document  The 
quarantined  area  in  Santa  Clara  County, 
California,  is  not  affected  by  this  rule. 

Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  that  warrants 
publication  of  this  interim  rule  without 
prior  opportunity  for  public  comment. 
The  areas  in  California  affected  by  this 
document  were  quarantined  due  to  the 
possibility  that  the  Mediterranean  fruit 
fly  could  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation  no 
longer  exists,  and  the  continued 
quarantined  status  of  these  areas  would 
impose  unnecessary  regulatory 
restrictions  on  the  public,  we  have  taken 
immediate  action  to  remove  restrictions 
from  the  noninfested  areas. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  a  discussion 
of  any  comments  we  received  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 
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Executive  Older  12291  and  Regidatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  tirat  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  tbe  Department  we  have 
detei-mined  diat  this  rale  wiU  have  an 
effect  on  the  economy  of  less  than  $100 
milUon;  wiU  not  cause  a  major  increase 
in  costs  or  prices  tot  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geo^phic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abifity  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  cr  export 
markets. 

For  diis  action,  die  Office  of 
Management  and  Budget  has  waived  die 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affiects  the  interstate 
movement  of  regulated  articles  from 
portions  of  Los  Angeles  County  in 
Cah'fornia.  Within  the  previously 
regulated  area  diere  are  approximately 
969  entities  diat  could  be  affected, 
including  490  fruit/produce  vendors,  282 
fruit  vendors,  119  nurseries,  4  farmers 
markets,  1  wholesale  market  1 
commercial  processor.  53  corameicial 
growers,  8  florists,  6  yard  maintenance 
services,  and  5  fiea  markets. 

The  effect  of  dris  rule  on  these  entities 
should  be  insignificant  since  most  of 
these  smaR  entities  handle  regulated 
articles  primarily  for  local  intrastate 
movement  not  interstate  movement 
and  the  distribution  of  fliese  articles 
was  not  affected  by  die  regulatory 
provisions  we  are  removing. 

Many  of  these  entities  also  handle 
odier  items  hi  addition  to  the  previously 
regulated  articles  so  diat  die  effect,  if 
any,  on  these  entities  is  minimal. 
Further,  the  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
treatments  in  the  Kant  Protection  and 
Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allowed  interstate 
movement  of  most  articles  witfiont 
significant  added  costs. 

Umler  these  drcomstances,  the 
Administrator  of  the  Annna!  and  Plant 
Health  Inspection  Service  has 
determined  diat  this  action  wiD  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Payarwcfk  RadoctioB  Act 

The  regtdations  in  this  sobpart  oontain 
no  new  infocmalion  ctrflection  or 
recordkeeping  reqairements  under  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  1&.02&  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015.  subpart  V). 

LisI  ^  Sobfecto  hi  7  CFR  Pnt  301 

Agricultxiral  commodities. 
Incorporation  by  reference, 
Mediterranean  fruit  fly.  Plant  diseases. 
Plant  pests.  Plants  (Agriculture). 
Quarantine,  lYansportation. 

AocoK&:«}y.  7  CFR  pert  301  is 
aaiended  ••  f oUowvs: 

PART  aOI-OOHESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  reed  as  follaws: 

AutlHvity:  7  U.SX:.  ISObb.  ISOdd.  ISOw. 
ISOff:  im,  16Z,  and  164-ieS7;  7  CFR  2.17,  ZJSl. 
and  371.2(0]. 

2.  Sectioo  30Uft-3.  paragraph  (c).  is 
revised  to  read  as  fdlows: 

5  3W.7#-9    Quaiaiilliied  arsefc 
•        •        •        *        • 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 


Los  Angetea,  Onnge,  and  San  Berttardmo 
Counties 

That  portion  of  die  counties  Ih  the  Rmrcho 
CucamoBga,  Ontano,  Saa  GebrieJ  VaDey. 
Lakewood.  BMena  Park,  and  Lot  Angdas 
areas  boonded  tqr  a  line  drawn  aa  iollews: 
Beginnii^  at  the  infer»«ctioD  o*  Towne 
Avenue  and  SUte  Highway  60;  tKen  weateriy 
aki^  this  hi^wsy  to  its  tnteisectioa  wiA  the 
Lo»  Angeles-San  Bemaidino  (bounty  line; 
then  southerly  and  westerly  along  this  county 
line  to  its  intersection  with  the  Los  Angeles- 
Orange  County  line;  then  westerty  akmg  this 
Rne  to  its  iateraectioii  wife  State  Ugkway  57; 
then  sotfheity  ahiag  this  highway  to  Its 
interaectiaB  with  Chapman  Avenne:  then 
westerly  along  this  avenue  to  its  interaecliaQ 
with  Commonwealth  Avenue;  tiien  westerly 
along  this  aveaue  to  ita  interaectioa  with 
Beach  Boulevard;  then  southerly  along  this 
boulevard  to  its  intersection  with  Carson 
Street:  then  westerly  along  this  street  to  its 
(nteraection  with  Lriiewood  Bouievard;  then 
northerly  along  thia  bodevard  io  iti 
inleraection  with  Del  Amo  Boelevard:  llien 
westerly  ahmg  thia  boolevard  to  its 
intersectioB  with  Downey  Avenue;  then 
northerly  along  thia  avenue  to  its  intersection 
with  Aiteaia  Boulevard;  then  westerly  along 
thia  boulevard  to  its  intersection  with 
Interstate  Highway  710;  Aen  nortfily  along 
this  highway  to  its  iiitei  settion  with  State 
Highway  60:  then  westerly  aloiig  fhia 
highway  to  il»  intersectioo  with  Soto  Street; 


ten  aoitkeasterijr  along  this  sireal  to  ils 

intersection  with  Whittier  Boulevard:  then 
westerly  along  this  boulevard  to  its 
intersection  with  6th  Street;  then 
northwesterly  along  this  street  to  its 
itttcraeclioii  ¥rttit  Dfoodwoy:  uicn 
southwesterly  along  Broadway  to  its 
intmMtfoB  wMk  lotezBtali  Highway  lOc  tbea 

westeily  along  thia  highwajr  to  its 
iBtonecfioD  wUh  lattfslBte  ¥S^muf  \Vti 
then  aoatiieriy  ahiig  this  W^of  to  its 
tateraeclioa  with  Vefno»  Avenue;  then 
wester^  atang  thia  avaaue  to  its  intersection 
with  Crenshaw  Boulevard;  then 
norAwnterihr  ah»g  iiiabodevafd  to  its 
intersection  wfA  Stacker  Street;  tliei» 
southwesterly  riong  diis  street  to  its 
intersection  with  la  Cienega  Bodevard;  then 
northerly  along  this  boulevard  to  its 
tutetaectioH  witii  Rodeo  Road:  then  weater^p 
along  this  road  to  its  intersection  with 
WashiRgtoD  Boidevard  and  Robertoon 
Boulevard;  then  northwesterly  along 
Robertson  Boulevard  to  Its  intersectkm  with 
Interstate  Highway  10;  then  westerly  aloag 
this  highway  to  its  intersection  wth  Motor 
Avenue:  then  northerly  along  this  avenne  to 
its  intersection  with  Poco  Boulevard;  then 
northeasterly  along  this  boulevard  to  ito 
interaectioa  with  Beveiely  Drive;  then 
northerly  along  this  drive  to  iU  intersection 
with  Wilshire  Boulevard;  then  easterly  along 
this  boirfeward  to  its  intefsection  with  Dobeny 
Drive;  then  northerfy  atong  thia  drive  to  iU 
intersection  with  Sunset  Boulevard;  then 
northeasterly  and  easterly  along  this 
boulevard  to  its  intersection  wi»h  Fairfax 
Avenue;  then  northerly  along  this  avenue  to 
iU  intersection  with  Hollywood  Boulevard; 
then  easterly  along  this  boulevard  to  its 
intersection  with  Highland  Avenne:  tfien 
nOTtterty  along  this  avenue  to  its  intersection 
with  U.a  Hi^iwroy  101;  then  norAweaterty 
■Inig  Ala  h^way  to  its  inteisectioa  wiA 
State  Hghvny  134;  then  eaaterly  along  Ois 
highway  to  its  intetsection  with  Interstate 
Highway  210:  then  easterly  along  this 
highway  to  ita  iateraection  with  State 
Highway  39  ( Azusa  Avenue);  then  northerly 
along  this  highway  to  its  intersection  with  the 
Azusa  dty  hmita;  then  easterly  and  sontfierly 
ateng  the  Azusa  dty  Rmits  to  its  intersection 
with  the  dendora  dty  limits;  then  northerly 
and  easterly  along  the  Clendora  dty  ttaito  to 
its  intersectfan  with  the  San  Dinws  dty 
limits;  then  easterly  and  soudieriy  along  the 
San  Dimas  city  hmita  to  ito  intersection  with 
the  Angeles  National  Forest  boundary;  then 
easterly  along  this  boundary  to  ita 
intersection  with  the  La  Verne  dty  limits; 
then  northerly,  easteriy,  and  southeriy  along 
tfte  La  Verne  dty  limits  to  its  mtersection 
widt  the  Angeles  NatiOBal  Forest  boundary; 
then  eaelerhr  atong  thia  boundary  to  its 
intorsectioo  with  the  San  Beniaidioo 
National  Foreatboandary;  ten  easterly 
^Ba^ftia  bomidary  to  iU  interaectioa  with 
RaM^Cucanwaga  dty  Umits;  then  easterly 
along  the  dty  limits  to  ite  boundary  with  the 
San  Bernardino  National  Forest  boundary 
then  southerly  and  easterly  along  the 
boundary  to  ite  intersection  with  Rochester 
Avenue;  then  southerly  along  thia  awemie  to 
ila  interaectioa  with  Stfa  Street:  then  westerly 
along  tins  sbnet  to  fta  taitenection  with 


Mlliken  Avenue;  then  southerly  along  this 
avenue  to  its  intersection  with  Interstate 
Highway  10;  then  westerly  along  this 
highway  to  its  intersection  with  Holt 
Boulevard;  then  westerly  along  this 
boulevard  to  its  intersection  with  Grove 
Avenue:  then  southerly  along  this  avenue  to 
its  intersection  with  Philadelphia  Street:  then 
westerly  along  this  street  to  its  intersection 
with  Towne  Avenue:  then  southerly  along 
this  avenue  to  the  point  of  beginning. 

Santa  Clara  County 

That  portion  of  the  county  in  the  Mountain 
View  area  bounded  by  a  line  drawn  as 
follows:  Beginning  at  the  intersection  of  State 
Highway  237  and  Lawrence  Expressway: 
then  southerly  along  this  expressway  to  its 
intersection  with  Interstate  Highway  280; 
then  northwesterly  along  this  highway  to  its 
intersection  with  Page  Mill  Road:  then 
northeasterly  along  this  road  to  iU 
intersection  with  Oregon  Expressway;  then 
northeasterly  along  this  expressway  to  its 
intersection  with  U.S.  Highway  101;  then 
northwesterly  along  this  highway  to  its 
intersection  with  San  Francisquito  Creek; 
then  northeasterly  along  this  creek  to  its 
intersection  with  the  San  Francisco  Bay 
shoreline;  then  southeasterly  along  this 
shoreline  to  its  intersection  with  Guadalupe 
Slough;  then  southerly  along  this  slough  to  its 
end;  then  southerly  along  an  imaginary  line 
drawn  from  the  end  of  Guadalupe  Slough  to 
the  point  of  beginning. 

Done  in  Washington,  DC,  this  6  day  of 
Sept.  1990. 
Robert  Melland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  90-21S14  Filed  9-12-90;  8:45  am] 

StLUNQ  CODE  3410-3441 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parti  21  and  23 

[Docket  No.  0e2CE,  Special  Condition 
23-ACE-53] 

Special  Conditions;  Piper  Model  PA-46 
Series  Alrplanaa 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Correcion  to  fmal  special 
conditions. 

summary:  This  action  corrects  the 
description  for  the  Piper  Model  PA-46 
series  airplane  in  the  special  conditions 
23-ACE-53.  which  were  issued  on  April 
23. 1990.  in  the  Federal  Register.  The 
special  conditions  describe  the  engme 
for  these  airplanes  as  turboprop  instead 
of  reciprocating. 
EFFECnvE  date:  October  15, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  E  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-110).  Aircraft 


Certification  Service,  Central  Region. 
Federal  Aviation  Administratin,  Room 
1544,  601  East  12th  Street,  Federal  Office 
Building,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION: 

Background 

Special  conditions  23-ACE-53  were 
issued  for  the  Piper  Model  PA-46  series 
airplanes  on  April  23, 1990,  in  the 
Federal  Register.  These  special 
conditions  contain  the  requirements  for 
the  installation  of  electronic  displays 
and  the  protection  of  them  from  hi^ 
energy  radiated  electromagnetic  fields 
(HERF). 

The  second  sentence  in  the  paragraph 
imder  Background  describes  the  engine 
for  the  Model  PA-46  airplane  as  a 
single-engine  turboprop.  It  should  have 
been  described  as  a  single  reciprocating 
engine. 

This  action  only  corrects  the 
description  of  the  engine  on  the 
airplane.  The  requirements  in  the 
re^atory  text  for  the  installation  of  the 
electronic  displays  and  the  protection  of 
them  from  HERF  are  not  being  affected. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  special  conditions.  Docket  No. 
082CE,  that  was  published  in  the  Federal 
Register  on  April  23, 1990  (55  FR  15214), 
is  corrected  as  follows: 

On  page  15214,  under  Background,  in 
the  second  column,  the  second  sentence 
should  read  'The  Model  PA-46  airplane 
is  pressiuized,  single  reciprocating 
engine  powered  of  a  conventional  metal 
material,  with  6  seats,  with  a  maximum 
altitude  of  25,000  feet." 

Issued  in  Kansas  City.  Missouri  on  August 
3a  1990. 

Barry  D.  Qements. 

Manager  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  90-21557  Filed  9-12-90:  8:45  am| 
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14  CFR  Parts  71  and  75 

( Alr^MCt  Docket  No.  90-AWA-7I 

Alteration  of  VOR  Federal  Airways  and 
Jet  Routes 

agency:  Federal  Avianon 

Administration  (FAA).  DOT 

action;  Final  rule 

SUMMARY:  These  amendments  alter  the 
descriptions  of  several  VOR  Federal 
airways  and  jet  routes  located  in  the 
northeast  portion  of  the  United  States 
which  lead  into  or  originate  fix}m  the 
Kleinburg.  Ontario,  Canada,  very  high 


frequency  omnidirectional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC).  These  airway  and  jet  route   . 
changes  are  the  result  of  the 
decommissioning  of  the  Kleinburg 
VORTAC  and  the  commissioning  of  die 
Simcoe,  Ontario,  Canada,  very  high 
frequency  omnidirectional  radio  range 
(VOR)  by  Transport  Canada. 

EFFECTIVE  DATE:  0901  u.tc.  October  18. 
1990. 

FOR  FURTHER  INFORMATKNi  CONTACT. 

Jesse  B.  Bogan,  Jr.,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules  - 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washingtoa  DC  20591;  telephone:  (202) 
267-9253. 

8UPPUEMENTARY  INFORMATION: 

History 

On  June  7. 1990,  die  FAA  proposed  to 
amend  parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  71 
and  75)  to  realign  VOR  Federal  Airways 
V-164  and  V-252;  and  to  realign  Jet 
Routes  J-53,  J-95,  J-522,  J-531,  and  J-548 
which  lead  into  or  originated  from  the 
Kleinburg,  Ontario.  Canada.  VORTAC 
(55  FR  23234).  These  amendments  are 
the  result  of  the  decommissioning  of  the 
Kleinburg  VORTAC  and  the 
commissioning  of  the  Simcoe,  Ontario, 
Canada,  VOR  by  Transport  Canada.  The 
proposed  alteration  of  J-522  does  not 
conform  with  the  arrival/departure 
flows  hito  the  United  States;  the  air 
route  traffic  control  centers  have  asked 
that  J-522  not  be  amended  as  proposed 
in  die  NPRM.  Therefore,  J-522  will  not 
be  amended  as  proposed  in  the  NPRM. 
Instead,  this  rule  will  realign  J-522  to 
accommodate  the  change  of  die  jet  route 
requested  by  Transport  Canada  and  to 
maintain  the  existing  arrival/departure 
Hows  into  the  United  States. 

hiterested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Transport  Canada  wrote  to  inform  the 
FAA  diat  the  name  of  die  newly 
commissioned  VOR  in  Ontario.  Canada, 
has  been  changed  from  Sunde  to 
Simcoe.  Except  for  the  previously 
mentioned  change,  the  realignment  of  j- 
522,  and  editorial  changes,  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  Sections  71.123 
and  75.100  of  parts  71  and  75  of  die 
Federal  Aviation  Regulations  were 
republished  m  Handbook  7400.6F  dated 
January  2, 1990. 
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TheRaie 


J  to  parts  71  and  75 

of  the  Federal  AviatioB  RegilaUoBa  aUer 
the  descriptkne  ef  VC»  Fedenl 
AinMy»  V-4MaBd  V-252:  ud  Jet 
Route*  H3.  H5.  )-«22.  HS31.  and  1-546 
which  lead  into  or  ocigiBaled  from  tha 
Kleinburg,  Ontario.  Canada.  VORTAC 
The  changes  are  the  result  of  the 
decomnrissfonhig  of  the  Kkinborg 
VORTAC  and  the  commissioning  of  die 
Simcee.  Ofetario.  Canada,  VCR  by 
Transport  Canada. 

Tha  PAA  kaa  dutwmined  that  tins 
regidotioD  onty  imvolTe»  an  eaiaUished 
IxMly  of  tedudical  rcgntationa  for  wfaidi 
frequent  and  raotiaa  amendtnenls  are 
necessary  to  keep  then  upaalionaltjr 
current  It.  thenfora— (1>  is  not  a  "anior 
rute"  onder  Bxacative  Order  122M:  [2^  i» 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  28, 1979);  and  (3J 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  diat  will  only  affect  air 
traffic  ptooednres  and  air  navigation,  it 
is  eert^ed  ttiat  this  mie  will  not  have  a 
significant  economic  impact  on  a 
snbstfflitial  mnnber  of  small  entities 
under  the  cirteria  of  die  Regidatory 
Flexibflfty  Act 

lial  of  Subjada  fai  14  GFR  Paris  71  and 

75 

Aviation  safety,  Jet  routes.  VCW 
federal  airways. 

Adoptian  af  tha  AmendflMnta 

According^,  pursuant  to  the  audiority 
delegated  to  me,  parts  71  and  75  of  the 
Fed«^  Aviation  Regnlations  (14  CFR 
parts  71  and  75)  are  amended  as 
foITowa: 

PMfr  TI-OESIGNATION  OF  FEDERAL 
AlflWMYS.  AREA  UMir  nOUTES, 
COtfTROLLEDMRSPACE.  AND 
REPORTmOPORfTS 

1.  The  audiod^  citetioB  for  ftaX  71 
continues  to  read  aa  foUows: 

AoiMRr  4»U.S.C  iaOfa),  13B4(»]^  15I(k 
Execativ*  CMsriaMft  400l&a  lOBf^ 
(Revia«d  Pak  L  ga-MK  iMwy  12.  ian)c  M 
CRtiaai 


171.123 

2. 
follows: 


7U2S  ia  amended  i 


v-2n 

By  remuviuj  ibb  wuiiIb   itoih  KfBUkLuj^ 
ON.  Canada;  MT  KMiltMrg-iSy  ani 
GenCT«»  WY.  SKT  ladtalst"  and  ■Jwlttaliag 
the  words  "From  Taaatow  OH  Canadac  via 
INT  Toronto  M6*  and  CmMco.  NY.  30$: 
radials;" 

PART  75-ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  KIGH  ROt/TES 

3.  The  authori^  ciWion  for  port  7S 
continues  to  read  as  folows: 

AMlwiir  4B  U-S.C.  19M(s).  13M4aV  tSVk 
Execativft  Oidei  M8M(  4»  U&C  lQ6(g} 
(Revised  Pub.  L  97-44ft  laauary  IZ 1983^  14 

CFRii.ea. 

§75.100    [Amandad] 

4.  Section  75.100  is  amended  as 
foBows: 

)-a    lAModad) 

By  iciMiniv  te  wonls  "filwood  Citjr  to 
Kleinburg.  ON.  Canada.  The  portion  wiftin 
Canada  is  excluded."  and  tafastitut»g  the 
words  "to  Ellwood  City." 

H»    [AMsaisiH 

By  reuiuviiig  the  words  "to  Hteinburg,  ON, 
CBiwda.  exdndiiif  the  portioR  which  lies 
over  Canadian  tenitory.'*  and  sabstiluling  tlw 
words  "to  Toronto.  ON.  Canada.  The  portion 
within  Canada  is  exchided." 

1-522    [Amended! 

By  reasoving  the  words  "Kleinburg,  ON, 
Caiutda;  Hancock.  NY;"  and  substituting  (he 
words  TNT  Traverse  City  098*  and  Toronto, 
ON.  Canada.  289*  ratfalsr  Toronto;  !NT 
Toronto  008^  and  Haireodt.  NV.  302*  radiats; 
Haneocfcr 

ysai    [Aaendedl 

By  leiBoving  the  words  "via  Kleinbuig.  ON. 
Canada:"  and  substitutiiig  the  words  "via 
Toronto,  ON,  Canada;" 

)-fiM    pUviaa(4 

From  Peck,  MI;  to  Simcoe,  ON,  Canada. 
The  portion  within  Canada  is  excluded. 

Issued  in  WashingtoB.  DC  oa  August  23. 
1990. 

Harold  W.BadMS^ 

Manager,  Airspace— Rules  andAeioaautical 
Information  Division. 
[FR  Doc.  90-21556  Filed  9-12-00;  8:45  am] 
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V-1S4 

By  renavins  the  wocda  "From  Kleiaburfr 
ON.  Canada.  INT  Kleinburg,  133*  and  Buffalo. 
NY,  33S'tadiaIs;'*  and  substOuting  the  wordi 
-FhMn  Toronto,  ON,  Canada;  via  IPfTToroato 
116*  and  Buffalo,  NY,  338*  radiats;"^ 


FEC)ERAL  TRADE  COyHISSION 

16CFRPart4 

Privacy  Act;  New  Exanovt  Syatam  of 
Racorda 

AOCNCYi  Federal  Trade  Commission 

(FTCl. 

actwm:  Final  rule. 


Investfgalory  PBe»-*TC"  as  a  new 
exempt  system  of  records  onder  tfie 
Privacy  Act  of  1974,  as  amended.  This    » 
action  also  renders  effective  the  Privacy 
Act  system  notice  previously  published 
for  dij*  ^ratein  of  recorda. 
EIIILCIIWE  DATK  September  13. 199a 
FOR  FUfrmca  mFoaMA-noMCONTACR 
Alex  Tang,  AttoiBcy.  Office  of  the 
General  Counsel  (OGC),  FTC.  6th  Street 
and  Pennsylvania  Avenne  NW., 
Washfrigton.  DC  20580,  (202)  326-3147. 
SUPPiSMEMTARY  IMFOmiATIOliC  The  FTC 

received  no  comments  from  the  general 
pubtic  in  reapoaae  to  the  proposed 
Privacy  Act  ayatem  notkc  and 
corre^onding  amendment  to 
Commission  Rale  4.13tm),  16  CFR 
4.13(m),  establishing  and  desigitatinf  Hie 
investigatory  files  of  the  Office  of 
Inspector  General  (CHG)  as  an  exempt 
system  (^records  within  the  meaning  of 
the  Privacy  Act.  5  U.S.C  5S2a.  See  S5  FR 
20469  Mid  20627  (May  17, 1900) 
[propoaed  nde  amendraeat  and  system 
notice,  respectively).  A  conunent  from 
the  House  Subcommittee  on 
Government  fatformation  suggested 
deleting  die  propopsed  lfl(2J  exemption 
for  criminal  mvestigatory  records  unless 
the  OIG  maintains  an  investigatory 
subuntt.  As  abeady  explained,  the 
proposed  system  contains  OIG 
investigatory  reijords,  and  those  records 
are  generated  or  compiled  t^  an 
investigatory  staff  snbum't  of  the  OIG. 
Accor£ngly,  by  diis  notice,  the  FTC 
formally  adopts  its  pro|>oeed 
amendnKBt  to  Ride  4.13(m)  wtthottt 
change.  This  action  makes  the  proposed 
sjrstenjnotiee  effective  withoat  ch«ige. 

list  of  SaHacto  h»  le  CFR  Part  4 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Privacy,  Sunshine  Act 

In  consideration  of  the  foregoing,  the 
FTC  anends  title  IB,  chapter  I. 
subchapter  A  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  i    MISCEILAMFOOS  RULES 

1.  The  authority  for  part  4  continues  to 
read  as  follows: 

AutherHyr  Sec  ft  3»Strt.  7XJ:  15D.8.C  4ft 

2.  Section  4.13(m)  is  amended  by 
adding  the  foBowing  text  to  die  end  of 
the  existing  text: 

§4.13 


r  The  FTC  amends 
Comnifssien  Rule  413(m)  to  iociBde  die 
"Office  of  Inspector  General 


(m)  *  *  * 
Office  of  iaspcdorGtnefd  bwMtcialive 

Filea-FTC 

In  adcKtIen.  pnranant  to  5  U.S.C. 
552aQf(Xf.  investigatory  nateriafe 


maintained  hf  an  agency  component  in 
connection  with  any  activity  relating  to 
crindnal  law  enforcement  in  the 
following  systems  of  records  are  exempt 
from  all  aubsections  of  5  U.S.C.  552a, 
except  (b).  (c)(l}  and  (2).  (eX4)(A) 
dmragh  (F).  (eHB).  (7).  (9).  (10).  and  (11). 
and  (i),  and  from  the  provisions  of  this 
section,  except  as  otherwise  provided  in 
5  U.S.C.  552a(JH2): 

Office  of  Inspector  General  Investigative 
Files-FTC 

By  direcUoo  of  tlie  CommissioiL 
DonaU  S.  caaHc 
Secretary. 
[FR  Doc.  gO-aSSl  Ffled  »-lZ-«0;  8:45  am] 


DEPARTyEMT  OF  THE  TREASURY 
Cuatoma  Sarvica 

19CFRPvtlO 

rrj}.M-7ai  I 

Steal  Voluntary  Realraint  Arrangement 
Program       . 

aqbicy:  U.S  Customs  Service, 

Treasury. 

ACTION:  Interim  regulations;  solicitation 

of  comments. 


r:  Tfais  document  amends  the 
Customs  Regulations  to  set  forth  the 
entry  requirements  applicable  to 
io^iorted  steel  products  which  are 
subject  to  voluntary  restraint 
arrangements  negotiated  between  the 
United  States  and  certain  steel- 
exporting  countries  and  enforced  imder 
the  Steel  Import  Stabilization  Act.  as 
amended  by  the  Steel  Trade 
Liberalization  Program  Implementation 
Act 

DATES:  Interim  rule  effective  September 
13. 1990.  Comments  must  be  received  on 
or  before  November  13, 1990. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
Room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  niRTHEfl  INFORMATION  CONTACT: 
Operational  A^ects:  Frank  Crowe. 
Office  of  Trade  Operations  (202-560- 
9262);  Legal  Aspects:  William  Rosoff, 
Office  of  Regulations  and  Rulings  (202- 
560-5856). 
SUPPLEMENTARY  INFORMATION: 

Backgnnnid 

Since  October  1964.  pursuant  to 
constitutional  authority  asserted  by  the 
lYesident,  quantitative  limitations  and 
other  restrictions  have  been  applied  to 


U.S.  steel  imports  onder  the  terms  of 
vidontaiy  restraint  arrangements 
(VRA's)  negotiated  between  the  United 
States  and  certain  steel-exporting 
countries.  President  Reagan  directed  the 
United  States  Trade  Representative 
(USTR)  to  negotiate  die  VRA's  in 
September  1984  when  he  refected  a 
recommends ticMi  hy  the  U.S. 
International  Trade  Commission  to 
provide  import  relief  under  section  203 
of  the  Trade  Act  of  1974  for  die  U.S 
industry  producing  carbon  and  alloy 
steel  products.  Rather  than  i»oviding 
such  import  relief,  the  President 
announced  the  establishment  of  a 
national  policy  for  the  sted  industry 
which  involved  an  adjustment  program 
for  domestic  industry  and  the 
negotiation  of  VRA's  to  control  surges  of 
imports  that  resulted  from  subsidizing, 
dumping,  or  other  unfair  or  restrictive 
trade  practices  on  the  part  of  steel- 
exporting  coimtries. 

Legislation  providing  the  President 
with  express  authority  to  enforce  the 
VRA's,  for  up  to  five  years  beginning  on 
October  1, 1984.  was  enacted  into  law  as 
the  Steel  Import  Stabilization  Act  (title 
Vm  of  die  Trade  and  Tariff  Act  of  1984. 
Public  Law  98-573).  codified  at  19  U.S.C. 
2253  note.  Section  805(a)  of  die  1984  Act 
specifically  provided  dial  the 
enforcement  actions  taken  by  the 
President  could  include  requirements 
that  valid  export  licenses  or  other 
documentation  issued  by  a  foreign 
govenmient  be  presented  as  a  condition 
for  the  entry  of  steel  products  into  the 
United  States.  Section  805(c)  of  die  1984 
Act  stated  that  "the  Secretary  of  the 
Treasury  may  provide  by  regulation  for 
the  terms  and  conditions  under  which 
steel  products  may  be  denied  entry  into 
die  United  States." 

To  implement  President  Reagan's 
steel  program,  USTR  negotiated  VRA's 
with  the  European  Community  (EC)  and 
19  steel  exporting  countries  that  had 
been  alleged  to  be  practicing  dumping  or 
subsidization  in  antidumping  and 
countervailing  duty  petitions  filed  by 
domestic  industry  with  die  Department 
of  Qmimerce.  In  view  of  the 
discretionary  regulatory  authprity  given 
to  the  Secretary  of  the  Treasury  in  the 
1984  Act,  no  regulations  were  published. 
Rather,  the  terms  and  conditions  for 
entry  of  steel  products  under  the  VRA's, 
including  a  requirement  that  a  valid 
export  certificate  accompany  each 
shipment,  were  set  forth  in  telexes  sent 
to  Custtnns  field  offices,  and  notice  to 
the  public  of  those  terms  and  conditions 
was  effected  by  posting  the  telexes  on 
public  bulletin  boards  at  those  field 
locations.  The  VRA's  by  their  own 
terms,  as  w^  as  die  eidbrcement 


audwrity  under  the  18B4  Act.  expired  oa 
September  90. 1980. 

On  July  25. 1988.  President  Bosh 
aimoonced  a  program  to  exend  die 
VRA's  for  two  and  one-half  jrears.  The 
President  directed  USTR  to  oversee 
imi^ementation  of  the  program, 
including  renegotiation  of  the  VRA's 
coveriiig  all  major  steel  mill  products 
and  terminating  no  later  than  March  31, 
1982.  On  December  12, 18B9,  die  Steel 
Trade  Liberalization  Program 
Implementation  Act  (Pt^.  L 101-221. 103 
Stat.  1886)  was  enacted  Section  3(a)  of 
the  1989  Act  amended  section  806(a)  of 
the  1984  Act  by  extending,  until  Mardi 
31, 1992,  the  President's  audiority  to 
enforce  the  VRA's,  and  section  4(8)  of 
the  1989  Act  amended  section  805(a)  <^ 
the  1984  Act  by  authorizing  the 
President  to  take  such  actions  as  may  be 
necessary,  between  October  1, 1988  and 
the  date  of  concluding  any  new  VRA.  to 
ensure  an  orderiy  transition  to  that 
VRA.  Section  4(c)  of  die  1989  Act 
amended  the  regulatory  authority  set 
forth  in  section  805(c]  of  the  1984  Act  by 
replacing  the  word  "may"  with  the 
words  ",  in  consultation  with  the 
Secretary  of  Commerce,  shall".  Senate 
Report  No.  101-206, 101st  Congress.  Ist 
Session,  prepared  by  the  Committee  on 
Finance,  states  that  the  purpose  of  the 
amended  regulatory  authority  provision 
"is  to  assure  that  the  private  sector  is 
aware  of  the  circumstances  in  which 
sled  imports  may  be  denied  entry." 

In  spite  of  the  expiration  of  the  VRA's 
and  the  President's  enforcement 
authority  on  September  3a  1989;  and 
pending  botii  successful  negotiation  of 
new  VRA's  and  new  legislative 
authority  to  enforce  them,  the  steel 
import  program  nevertheless  continued 
in  uninterrupted  operation  after  that 
date  in  accordance  with  understandings 
between  the  United  States  and  die  steel- 
exporting  countries  to  which  the  old 
VRA's  applied  Thus,  quantitative  Umits 
have  continued  to  be  applied  to  steel 
products  exported  to  the  United  States 
and,  except  in  the  case  of  the  EC  during 
the  period  from  October  1, 1986  to 
December  18, 1989,  export  certificates 
have  continued  to  be  issued  by  the 
foreign  governments.  Most  of  the  new 
VRA's  ^ve  already  been  successfully 
negotiated  in  eadi  case  retroactive  to 
October  1, 1989,  and  It  is  anticipated 
that  new  VRA's  with  the  remaining 
countries  will  be  in  place  in  the  near 
future. 

In  light  of  the  continuing  operation  of 
the  steel  import  program,  and  as  a  result 
of  the  now  mandatcny  regulatory 
authority  conferred  on  the  Secretary  of 
the  Treasury  by  the  1980  Act, 
regulations  most  be  puUished  setting 
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forth  the  circumstances  in  which  steel 
imports  may  be  denied  entry.  Although 
the  Customs  Service  has  no  authority 
with  regard  to  the  scope,  including  the 
product  coverage,  of  the  steel  import 
program  and  the  VRA's  negotiated 
thereunder,  Customs  is  nevertheless 
charged  with  the  responsibility  for 
adm^stering  the  laws  regarding  the 
entry  of  merdiandise  into  the  United 
States.  Accordingly,  the  regulations  as 
set  forth  and  discussed  below  concern 
only  the  entry  process  under  the  VRA's 
and  do  not  purport  to  set  forth  the 
specific  product  coverage  or  other 
details  of  the  steel  import  program 
which  fall  under  the  jurisdiction  of,  and 
are  available  from,  the  Department  of 
Commerce.  It  should  also  be  noted  that 
entry  requirements  and  procedures 
under  other  Customs  laws  and 
regulations,  including  the  filing  of  a 

Special  Summary  Steel  Invoice 

(Customs  Form  5520)  under  19  CFR 
141.89(b),  my  also  apply  to  merchandise 
subject  to  the  VRA's. 

Sectioii-by-Section  Discussion 

Section  10.321    Scope 

This  section  sets  forth  a  general 
statement  of  the  purpose  of  the 
regulations,  consistent  with  the 
statutory  authority  and  legislative 
history  relating  thereto. 

Section  10.322    Definitions 

This  section  sets  forth  the  definitions 
that  apply  to  the  steel  import  program. 
Thus,  they  serve  to  define,  in  a  general 
sense,  the  scope  of  the  program  as  it 
relates  to  a  Customs  context. 

Paragraph  (a)  defines  the  term 
"arrangement"  with  reference  to  the 
negotiated  VRA's.  To  ensure 
consistency  with  the  program  as 
administered  by  the  Department  of 
Commerce,  the  definition  is  identical  to 
a  definition  contained  in  the  short 
supply  procedures  regulations  published 
by  the  Department  of  Commerce  in  the 
Federal  Register  on  January  12. 1990,  55 
FR1348. 

Paragraph  (b)  defines  "arrangement 
product"  generally,  both  with  reference 
to  the  product  coverage  set  forth  in  a 
VRA  and  with  reference  to  products 
which  originate  in  the  country  to  which 
a  specific  arrangement  relates.  Both 
references  are  necessary  because  the 
VRA's  cover  specific  steel  products 
rather  than  all  steel  products  and 
because  VRA  product  coverage  may 
vary  from  one  foreign  country  to 
another.  Inclusion  in  these  regulations  of 
a  list  of  the  specific  steel  products 
covered  by  the  VRA's  would  be 
impractical  because  (1)  such  a  list  would 
by  definition  be  very  complicated,  given 


the  large  number  of  Harmonized  Tariff 
Schedule  (HTS)  numbers  involved  and 
the  variations  in  VRA  requirements  from 
one  country  to  another,  and  (2)  any 
subsequent  change  in  VRA  product 
coverage  or  in  HTS  numbering  would 
give  rise  to  implementation  problems 
given  the  need  to  first  amend  the 
regulations.  The  Department  of 
Commerce  will  ensure  that  appropriate 
information  is  available  to  the  public  as 
regards  specific  product  coverage,  and 
the  texts  of  all  of  the  signed  VRA's  are 
available  at  the  Import  Administration 
Central  Records  Unit,  Room  B-099.  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW., 
Washiiigton,  DC  20230.  Supplemental 
information  or  clarification  as  regards 
the  operation  of  the  steel  import 
program  may  be  provided  by  Customs 
Headquarters  to  field  offices  and  to  the 
public  as  appropriate,  as  in  the  past, 
based  principally  on  instructions  ftt)m 
the  Department  of  Conmierce. 

Paragraph  (c)  defines  "entry"  as  entry 
or  withdrawal  from  warehouse  for 
consumption,  entry  under  temporary 
importation  bond,  admission  into  a 
foreign  trade  zone,  or  release  under 
immediate  delivery  procedures.  This 
definition  is  consistent  with  the  manner 
in  which  Customs  has  administered  the 
entry  aspects  of  the  steel  import 
program  in  the  past.  The  last  sentence  in 
this  paragraph  is  simply  intended  to 
clarify  that,  in  the  case  of  bonded 
warehouses  and  foreign  trade  zones,  the 
entry  requirements  do  not  apply  at  the 
time  of  entry  into  warehouse  or  at  the 
time  of,  or  after,  transfer  firom  a  foreign 
trade  zone. 

Paragraph  (d)  defines  "United  States" 
as  comprising  the  Customs  territory  of 
the  United  States  and  any  foreign  trade 
zones  located  therein.  This  definition 
follows  the  terms  of  the  VRA's. 

Section  10.323    Requirements  on  Entry 

This  section  sets  forth  the 
requirements  for  entry  of  steel  products 
covered  by  the  VRA's. 

Paragraph  (a)  states  the  basic 
requirement  that  an  export  certificate 
(or.  in  the  case  of  the  People's  Republic 
of  China,  and  export  license)  shall  be 
submitted  at  the  time  of  entry  of  an 
arrangement  product,  unless  the  VRA  in 
question  specifically  provides  otherwise, 
and  states  that  failure  to  submit  the 
required  document  will  result  in  a  denial 
of  entry.  This  documentation 
requirement,  including  the  denial  of 
entry  for  a  failure  to  submit  the 
documentation,  is  common  to  all  VRA's. 

Paragraph  (b).  which  is  included 
merely  for  information  purposes, 
describes  the  basic  elements  of 
information  that  appear  on  each  export 


certificate  or  license.  Although  there  is 
no  standard  form  that  the 
documentation  must  take  because  each 
steel-exporting  country  essentially 
produces  its  own,  the  specific  elements 
mentioned  in  the  regulation,  as  well  as 
the  requirement  that  the  information  be 
set  forth  in  EngUsh,  are  provided  for  in 
each  VRA. 

Paragraph  (c)  sets  forth  two 
circumstances  in  which  submission  of 
the  export  certificate  or  hcense  may  be 
required  after  entry.  The  first  sentence 
concerns  the  fact  that  there  was  a 
period,  after  expiration  of  the  original 
VRA's  on  September  30. 1989,  and  until 
new  VRA's  were  in  place,  during  which 
steel-exporting  countries  were  not 
required  to  issue  export  certificates  or 
Ucenses  and,  as  a  result,  Customs 
merely  treated  the  certificate  or  license 
as  a  requested  document  rather  than  as 
a  required  dociunent.  Although  most 
steel-exporting  countries  continued  to 
issue  the  documentation  during  this 
period,  there  may  be  circumstances 
where  the  Department  of  Commerce  will 
require  the  docimientation  for  post-entry 
verification  purposes,  consistent  with 
the  enforcement  authority  conferred  on 
the  President  retroactive  to  October  1, 
1989.  The  second  sentence  is  intended  to 
cover  cases  in  which  a  determination  is 
made  after  entry  but  prior  to  final 
liquidation  that  Ae  imported 
merchandise  constitutes  an  arrangement 
product  for  which  an  export  certificate 
or  license  is  required,  for  example  where 
the  claimed  HTS  classification  is  found 
to  be  incorrect.  In  view  of  the  fact  that 
submission  of  an  export  certificate  or 
license  is  a  mandatory  condition  for 
entry  purposes,  the  third  sentence  states 
that  failure  to  submit  the  required 
document  will  result  in  a  demand  for 
return  of  the  merchandise  to  Customs 
custody. 

Paragraph  (d)  mandates  that 
privileged  foreign  status  be  elected  for 
an  arrangement  product  at  the  time  that 
application  is  made  for  admission  of  the 
merchandise  into  a  foreign  trade  zone. 
This  requirement  is  necessary  in  order 
to  avoid  any  appearance  of 
inconsistency  between  the  steel  import 
program  requirements  [i.e.,  the 
requirement  that  the  export  certificate  or 
license  be  submitted  when  an 
arrangement  product  is  admitted  into  a 
zone)  and  the  Foreign-Trade  Zones  Act 
(19  U.S.C.  81a-u)  and  the  regulations 
thereunder  (19  CFR  part  146),  which 
normally  do  not  require  the  submission 
of  supporting  docimientation  until  an 
election  for  privileged  foreign  status  is 
made. 


Before  adopting  these  interim 
regulations  as  a  ftnal  role,  consideration 
will  be  given  to  any  written  comments 
(preferably  in  tripficate)  timely 
submitted.  Comments  submitted  wiU  be 
available  for  pubhc  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  5S2),  1 1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  1 103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
nonnal  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  regulations 
and  Disclosure  Law  Branch.  Customs 
Service  Headquarters.  Room  2119, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC  ii 

Inappficabifity  of  Notice  and  Delayed 
Effecdva  Date  Eequizements 

Pursuant  to  the  provisions  of  5  U.S.C 
5S3(a)  public  notice  is  inapplicable  to 
these  regulatioDS  because  they  involve  a 
foreign  affairs  function  of  the  United 
States.  The  regulations  implement 
procedures  agreed  upon  in  the 
bilaterally  negotiated  VRA's.  and  the 
absence  of  the  regulations  could 
provc^e  undesirable  international 
consequences.  In  addititHi.  because 
these  regulations  set  forth  procedures 
which  the  public  needs  to  know  in  order 
to  ensure  the  entry  of  steel  products 
covered  by  the  VRA's,  it  is  determined 
pursuant  to  5  U.S.C.  533(b)(B)  that  notice 
and  public  procedures  are 
is4>racticable,  unnecessary,  and 
Contrary  to  the  public  interest. 
Furthermore,  for  the  above  reasons  and 
because  the  regulations  set  forth  the 
entry  requirements  of  a  program  which 
is  already  in  effect,  it  is  determined  that 
good  cause  exists  under  the  provisions 
of  5  U.S.C  553(d)(3)  for  di^ensing  with 
a  delayed  effective  date. 

Executive  Order  12281 

Because  this  document  concerns  a 
foreign  affairs  function,  it  is  not  subject 
to  E.0. 12291. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  801 
et  seq.]  do  no4  apply. 

Drafting  Inf omatian 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspections. 
Imports.  Steel  Products. 


Amendsaenls  to  tba  Ragidalions 

For  the  reasons  set  forth  above,  port 
10.  Customs  Regulations  (19  CFR  part 
10)  is  amended  as  set  fordi  below. 

PART  lO-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC 

1.  The  table  of  contents  of  part  10  is 
amended  by  adding  at  the  end  thereof  a 
new  beading  followed  by  new  {}  10321 
throu^  10.323  to  read  cs  follows: 

Steel  PnMhictB  Sub}0ct  te  Votuntaiy  Rettnfait 
AnangHBants 

Sac 

laaa    Scope. 

10322  Defiaitiafia: 

10323  R«|tiiranents  on  entry. 

2.  The  authority  citation  for  part  10  is 
revised  in  part  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202. 1481. 1484. 
1498, 1508, 1623, 1624: 

***** 

Sections  10.321-10.323  also  issued  under  19 
U.S.C.  2253  note. 

3.  Part  10  is  amended  by  adding  at  the 
end  thereof  a  new  heading  followed  by 
new  S9  10.321  through  10.323  to  read  as 
follows: 

Steet  Products  Sub|ect  to  Voluntary 
Restraiffn  AfranQefnente 

910.321   Scopes 

The  provisions  of  S5  10.322  and  ia323 
of  this  part  set  fcnlh  the  terms  and 
conditions  under  which  entry  may  be 
granted,  or  denied,  to  steel  products 
which  are  subject  to  voluntary  restraint 
arrangements  between  the  United  States 
and  foreign  steel-exporting  countries. 

S  10.322    Doflnitiona. 

The  following  definitions  apply  for  the 
purposes  of  9  10.323: 

(a)  Arrangement.  "Arrangement" 
means  an  arrangement  between  the 
United  States  Government  and  a  foreign 
government  whereby  the  foreign 
government  agrees  to  restrain 
voluntarily  certain  steel  expmts  to,  or 
destined  for  consumption  in.  the  United 
States  for  the  period  of  October  1, 1980 
through  March  31, 1902. 

(b)  Arrangement  product 
"Arrangement  product"  means  any  steel 
product  wliich  is  designated  in  an 
arrangement  as  falling  thereunder  and 
which  has  as  its  origin  the  foreign 
country  to  which  the  arrangement 
relates. 

(c)  Entry.  "Entry"  means  entry  as 
defined  in  9  141.0a(8)  of  this  chapter, 
withdrawal  frova  warehouse  for 
consumption,  entry  under  tenqrarary 
importation  bond,  admission  into  a 
foreign  trade  zone,  or  release  under 


immediate  ddivery  procedures.  The 
term  does  not  indnde  entry  for 
warehouse  and  does  not  apply  to 
merchandise  transferred  to  Customs 
territory  from  a  foreign  trade  zone. 

(d)  United  States.  "United  States" 
means  the  Customs  territory  of  the 
United  States  and  any  foreign  trade 
zone  physically  located  within  the 
Customs  territory  of  the  United  States. 

9 10.323    Requtrements  on  entry. 

(a)  General.  Unless  specifically 
exempted  imder  the  terms  of  an 
arrangement,  for  each  shipment  of 
arrangement  products  a  valid  and 
pnqierly  executed  original  export 
certificate  as  specified  in  the  individual 
arrangement,  or  export  license  in  the 
case  of  the  People's  Republic  of  China, 
issued  by  the  country  of  origin  of  die 
arrangement  products,  shall  be 
submitted  at  the  time  of  entry  in  the 
United  States.  Failure  to  submit  the 
required  export  certificate  or  license 
shall  result  in  a  denial  of  entry. 

(b)  Information  on  certificate  or 
license.  Each  arrangement  provides  that 
the  export  certificate  or  license  shall 
indicate  the  day,  month  &r.d  year  in 
which  the  arrangement  products  were 
exported,  the  category  and  subcategory 
name  and  number  or  other  arrangement 
product  identifier  specified  in  the 
applicable  arrangement,  and  the 
tonnage  exported.  Each  arrangement 
further  provides  that  the  information  on 
the  export  certificate  or  license  shall  be 
set  forth  in  the  EngUsh  language  or,  if  in 
a  foreign  language,  in  an  English 
language  translation  appearing  thereon. 

(c)  Retroactive  submission  of 
certificate  or  license.  Unless  otherwise 
specifically  provided  for  in  an 
arrangement.  Customs  may  require  the 
submission  of  an  export  certificate  or 
license  covering  any  shi|Hnent  of 
arrangement  products  fbr  which  entry 
was  effected  on  or  after  October  1,  I960. 
but  prior  to  the  date  on  which  the 
applicable  arrangement  was  executed. 
In  addition,  where  it  is  determined  only 
after  entry  but  prior  to  final  liquidation 
that  an  imported  product  constitutes  an 
arrangement  product  Customs  shall 
require  submission  of  an  export 
certificate  or  license  covering  the 
shipment  in  question.  Failure  to  submit 
the  required  export  certificate  or  license 
under  these  circumstances  shall  result  in 
a  demand  for  return  of  the  merchandise 
to  Customs  custody  under  the  provisions 
of  9  141.113  of  this  chapter. 

(d)  Admissiai  into  a  foreign  trade 
zone.  At  the  time  of  filing  the  application 
for  admission  of  an  arrangement  product 
into  a  foreign  trade  zone,  an  application 
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for  privileged  foreign  status  shall  also  be 
made  for  such  arrangement  product 

Approved:  August  27, 199a 
Carolltallet. 

Commissioner  of  Customs. 

)ohn  P.  Simpton, 

Acting  Assistant  Secretary  of  the  Treasury. 
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19  CFR  Parts  12  and  178 
[TJ>.  90-72] 
RIN  151S-AA74 

ImplenMntation  of  Import  Sanctions 
Af^rinst  Toshiba  Machine  Co.  and 
Kongberg  Trading  Co. 

AQENCV:  U.S.  Customs  Service, 

Treasury. 

ACnow:  Final  rule.      

summary:  This  document  amends  the 
Customs  Regulations  by  adopting  final 
regulations  implementing  the  import 
sanctions  against  products  produced  by 
the  Toshiba  Machine  Company 
('Toshiba  Machine"}  and  the  Kongsberg 
Trading  Company  ("Kongsberg") 
imposed  by  ExPo-utive  Order  No.  12261, 
pursuant  to  section  2443(a)(2)  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  ("the  Act").  Executive  Order 
No.  12661  imposed  a  3  year  import 
prohibition,  subject  to  certain 
exceptions,  on  products  of  Toshiba 
Machine  and  Kongsberg.  The  Customs 
Service  pubUshed  interim  regulations  to 
implement  the  prohibitions  in  the 
Federal  Register  on  January  31, 1989  (54 
FR  4780).  ^though  the  interim 
regulations  were  effective  upon 
pubUcation,  Customs  invited  members 
of  the  public  to  comment  on  the 
regulations.  The  comments  received 
have  been  reviewed  and  were 
considered  in  the  development  of  the 
final  rule.  Because  the  amendment 
requires  submission  of  information  to 
Customs,  part  178,  the  list  of  sections 
which  contain  approved  collections  of 
information,  is  also  being  amended. 
EFFECTIVE  DATE:  October  15, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Rosoff.  Entry  Rulings  Branch, 
U.S.  Customs  Service  (202)  566-5856. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2443(a)(2)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L 100-418)  ("the  Act")  required  the 
President  to  impose,  for  a  period  of  3 
years,  a  prohibition  on  the  importation 
into  the  United  States  of  all  products 
produced  by  the  Toshiba  Machine 


Company  {'Toshiba  Machine"),  the 
Kongsberg  Trading  Company 
("Kongsberg"),  and  any  other  foreign 
person  whom  the  President  finds  to  have 
knowingly  facilitated  the  diversion  of 
advanced  milling  machinery  and 
technology  to  the  Soviet  Union  by 
Toshiba  Machine  and  Kongsberg.  The 
President  issued  Executive  Order  No. 
12661,  which  announced  the  imposition 
of  the  sanctions  imposed  by  section 
2443(a)(2).  In  order  to  implement  the 
Executive  Order,  the  Customs  Service 
issued  interim  regulations  (T.D.  89-20) 
which  were  published  on  January  31, 
1989  in  the  Federal  Register  (54  FR  4780). 
Although  the  interim  regulations  were 
effective  upon  publication,  comments  on 
the  interim  regulations  were  sought  from 
members  of  the  public.  Those  received 
have  been  analyzed  and  considered  in 
the  development  of  these  final 
regulations. 

Analysis  of  Comments 

Comment:  The  identification  of  the 
'Toshiba  Machine  Company"  as 
'Toshiba"  in  the  regulation  creates  the 
potential  for  uimecessary  confusion  at 
ports  of  entry. 

Response:  While  Customs  beUeves 
that  the  regulations  clearly  indicate  that, 
for  the  purposes  of  these  sections,  the 
word  'Toshiba"  refers  to  only  the 
Toshiba  Machine  Company,  we  will 
modify  the  language  of  the  final 
regulation  to  eliminate  the  possibiUty  of 
confusion.  In  selecting  an  alternate  to 
'Toshiba",  we  reject  the  abbreviation 
"TMC"  because  it  does  not  publicize  to 
a  casual  reader  that  sanctions  have 
been  imposed  against  a  Toshiba 
company,  and  that  it  could  also  possibly 
be  confused  with  some  other  corporate 
abbreviation.  Accordingly,  the  Toshiba 
Machine  Company  will  be  referred  to  as 
"Toshiba  Machine"  in  the  final 
regulation. 

Comment:  Two  commenters  said  that 
the  interim  regulations  unjustifiably 
extended  the  sanctions  to  subsidiaries 
and  affiUates  of  Toshiba  Machine 
Company  and  Kongsberg  Trading 
Company. 

Response:  Customs  does  not  agree 
with  this  position.  The  legislative  history 
of  the  sanctions  make  it  dear  that  while 
sanctions  are  not  to  be  imposed  on 
subsidiaries,  affiliates,  successor 
entities,  or  joint  ventures  of  the  Toshiba 
Corporation  or  Kongsberg 
Vappenfabrikk,  there  is  no  such 
prohibition  on  the  application  of  the 
sanctions  to  the  subsidiaries,  affiliates, 
successor  entities,  or  joint  ventiues  of 
Toshiba  Machine  Company  or 
Kongsberg  Trading  Company.  The 
Customs  position  is  reiterated  in  the 
Office  of  Management  and  Budget 


Guidelines.  In  imposing  the  sanctions. 
Congress  clearly  intended  that  the 
sanctioned  companies  be  imable  to 
circumvent  the  importation  prohibitions, 
and  specifically  envisioned  the 
possibiUty  that  attempts  to  evade  the 
sanctions  might  be  made  by  craating 
successor  entities,  or  by  assigning 
banned  merchandise  to  another  persoii 
for  the  purpose  of  facilitating  indirect 
purchase  or  performing  any  such 
operation  such  as  repacking  or 
relabeling,  which  would  not  amount  to  a 
substantial  transformation  of  the 
merchandise. 

Comment  Three  commenters  stated 
that  the  Customs  requirement  that 
documentation  be  presented  with  each 
entiy  to  establish  die  specific  need  for 
the  importation  of  spare  parts  was 
unduly  burdensome  on  U.S.  business 
interests. 

Response:  In  order  for  an  import  ban 
for  which  exceptions  apply  to  be 
effective,  it  is  necessary  that  a  complete 
statement  be  made,  at  the  time  of 
making  entry,  of  which  exception 
applies  to  the  article  being  imported. 
iWs  requirement  cannot  be  waived  for  a 
particular  exception.  However,  the 
regulations  do  recognize  that  some 
companies  have  a  legitimate  need  for  an 
adequate  supply  of  spare  parts  to 
prevent  a  prolonged  disruption  of 
operations  should  a  finished  product  or 
machine  break  down.  Section  12.142(c) 
provides  for  this  by  allowing  the 
importation  of  individual  pieces,  parts  or 
subassemblies  that  are  intended  for  the 
logistic  support,  as  well  as  repair,  of  a 
finished  product.  The  inclusion  of  the 
term  "logistic  support"  would  permit  the 
importation  of  critical  spare  parts. 

Comment:  Two  commenters  claim  that 
the  Customs  definition  of  "technology" 
is  too  narrow  and  should  be  revised.  In 
support  of  their  comment  they  refer  to  a 
"wider"  definition  of  "technology" 
which  appears  to  be  contained  in  OMB 
procurement  guidelines.  The  comments 
further  assert  that  sole  source  finished 
products  should  not  be  subject  to  a 
mandatory  exportation  requirement  or 
the  requirement  that  they  be  imported 
solely  for  demonstration  purposes. 

Response:  It  is  Customs  position  that 
the  definition  of  "technology"  is 
consistent  with  the  Congressional  intent 
of  die  Act  providing  for  sanctions 
against  the  importation  of  products  of 
Toshiba  Machine  and  Kongsberg.  It  is 
noted  that  "technology"  includes 
products,  and  most  of  the  sanctioned 
corporation's  products  might  represent 
technological  advances.  Additionally, 
the  OMB  guidelines  require  that 
"[tjechnology  acquired  from  Toshiba 
Machine  Company  and  Kongsberg 


Trading  Company  must  comply  with  the 
Treasury  regulations."  By  requiring  the 
use  of  a  temporary  importation  bond 
and  restricting  the  types  of  articles  to 
those  Usted  in  subheading  9613.00.30  of 
the  Harmonized  Tariff  Schedule,  the 
regulations  meet  the  purpose  of  the 
exception  without  eliminating  the  ban 
on  the  bnportation  of  the  sanctioned 
products. 

In  response  to  the  contention  that  the 
Customs  definition  of  technology  is 
unduly  restrictive.  Customs  points  out 
that  Congress  recognized  that  the 
sanctions  would  possibly  impose 
hardships  on  domestic  businesses.  It 
provided  exoeptions  to  relieve  undue 
hardships,  rather  than  remove  all 
possible  hardships. 

Comment:  Some  comments  objected 
to  the  requirement  that  fidl 
dociunentation  and  exemption 
certificates  be  presented  at  entry  to 
verify  that  the  merchandise  falls  within 
an  exemption  from  the  sanctions. 

Response:  Customs  believes  that  the 
statute  clearly  requires  dociunentation 
of  the  claimed  exemption  at  the  time  of 
entry  in  order  for  it  to  properly 
determine  that  all  requirements  of  the 
law  have  been  met  and  that  the 
sanctions  are  being  enforced  uniformly. 
Such  a  requirement  is  not  analogous  to 
pre-shipment  licensing,  but  simply  falls 
within  Customs  authority  spelled  out  in 
19  U.S.C.  1484  and  19  CFR  142.3(a)(5),  to 
require  documentation  at  the  time  of 
entry  so  that  the  agency  can  determine 
whether  the  merchandise  may  be 
released  from  its  custody. 

Comment:  Some  comments  expressed 
the  opinion  that  the  definition  of 
substantial  transformation  was  more 
restrictive  than  Congress  intended. 

Response:  Customs  belives  that  the 
definition  of  substantial  transformation 
is  correct 

Comment  Oas  comment  stated  that 
the  sanctions  should  not  apply  to  used 
Toshiba  products  that  are  imported  by  a 
non-targeted  concern. 

Response:  The  regulations  permit  the 
importation  of  used  products  imported 
by  or  for  the  primary  user,  which  were 
covered  by  written  obligations 
performed  before  June  30, 1987.  Used 
products  contracted  for  after  that  date 
cannot  be  imported,  imless  their 
importation  is  permitted  under  some 
other  exception.  The  Act  under  which 
the  Executive  Order  was  promulgated 
authorized  the  President  to  impose 
import  restrictions  on  all  products  of  the 
sanctioned  parties.  If  the  sanctions  did 
not  apply  to  used  products,  it  is 
conceivable  that  a  sanctioned  firm  could 
sell  new  articles  to  an  importer  with 
offices  or  operations  overseas,  who, 
after  a  minimal  amount  of  use,  could 


then  import  the  now  "used"  item  into 
the  United  States.  It  would  be  too  easy 
for  the  sanctioned  parties  to  circumvent 
the  intended  impact  of  the  sanctions. 

Comment  One  comment  suggests  that 
the  regulations  be  amended  to  provide 
that  in  instances  where  an  article  could 
possibly  perform  several  functions,  at 
least  one  of  which  could  be  the  basis  of 
denying  the  article  an  exemption  from 
the  sanctions,  the  importer  could  certify 
that  it  would  exercise  its  "best  efforts" 
to  assure  that  the  article  would  retain 
die  use  under  which  an  exemption  was 
granted.  An  example  suggested  would 
be  a  pump  which  could  be  either  a 
finished  product  a  component  part  or  a 
spare  part 

Response:  Customs  does  not  believe 
that  any  change  to  the  regulation  is 
necessary  to  address  this  concern.  The 
regulations  already  require  an  importer 
to  file,  at  the  time  of  making  entry,  a 
declaration  setting  forth  a  complete 
statement  of  the  exceptiofi  under  which 
such  article  is  imported. 

Determination 

After  consideration  of  all  the 
comments  received  in  response  to 
pubUcation  of  the  interim  regulations, 
and  further  review  of  the  matter,  it  has 
been  determined  to  adopt  the 
regulations  in  final  form  with  the 
modifications  discussed. 

Regulatory  FlexibiUty  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C  603 
and  604. 

Executive  Order  12291 

This  dociunent  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Paperworic  Reduction  Act 

The  coUection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  widi  the  requirements  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1515- 
0166.  The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  30 
minutes  per  respondent  or  recordkeeper, 
depending  on  individual  circumstances. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
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to  the  Regulations  and  Disclosure  Law 
Branch,  room  2119,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington,  DC  20229,  or  die  Office  of 
Management  and  Budget  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and. 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects 

19CFRPartl2 

Customs  duties  and  inspection. 
Imports. 

19  CFR  Part  178 

CoUections  of  information,  Reporting 
and  recordkeeping  requirements. 
Paperwork  requirements. 

Amendments  to  the  Regulations 

Parts  12  and  178,  Customs  Regulations 
(19  CFR  parts  12  and  178],  are  amended 
as  set  forth  below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  authority  citation  for  part  12  is 
revised  in  part  to  read  as  foUows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(Gen.  Note  6.  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)).  1624. 

Sections  12.140-12.143  also  itaued  under  SO 
U.S.C  app.  2401a,  note. 

2.  Part  12,  Customs  Regulations  (19 
CFR  part  12)  is  amended  by  adding  a 
new  center  heading  "Sanctions  Against 
Toshiba  Machine  Company  and 
Kongsberg  Trading  Company",  and 

S§  12.140-12.143  as  set  forth  below: 

Sanctions  Against  Toshiba  Machine 
Company  and  Kongsberg  Trading  Company 

12.140  Applicability,  prohibited 
importations. 

12.141  Exceptions. 

12.142  Definitions. 

12.143  Procedures  for  excepted  products. 

Sanctions  Agamst  Toshiba  Machine 
Company  and  Kongsberg  Trading 
Company 

S1Z140   AppHeabWty.  proMbtted 
Importations. 

Except  as  otherwise  provided  by 
these  regulations,  the  importation  into 
the  United  States  of  products  produced 
by  Toshiba  Machine  Company  (Toshiba 


377P6     Fedaid  lUgfater  /  Vol.  55.  No.  178  /  Thureday.  September  13.  1990  /  Rnleg  and  Regnlationg 


FedBral  Regtoter  /  Vol.  55.  No.  178  /  Thuraday.  September  13.  1990  /  Rule*  and  RegulatioM     377B7 


Machine)  or  Kongrtierg  T^adiiig 
Corapany  (Kongsbers)  is  proliibited  for  a 
period  of  three  years  following 
Decemb«>2B,198a 


The  prohibitioa  contained  in  §  12.140 
shall  not  api^  to: 

(a)  Products  provided  nnder  contracts 
or  o^er  binding  agreements  entered  into 
before  )une  30. 1987; 

(b)  Spare  parts; 

(c)  CoBponent  parts,  bat  not  finished 
products,  essential  to  United  States 
IMtodacts  Of  prodaction; 

(d)  Routine  servicing  and  mafaktenance 
or  products; 

(e)  Information  aad  technology:  and 

(f)  Excepted  defense  artictes. 


§12.142 

For  the  purposes  of  these  regulations: 

(a)  The  term  "products  produced  by 
Toshiba  Machine  or  Kengsberg"  means 
products  oianafactuied  or  prodUiced  by 
Toshiba  Machine,  Kongriiag.  their 
successors  or  assigns,  at  any  otiier 
entity  directfy  or  indirectly  owned  or 
controlled  by  any  of  the  foregoing, 
provided  that  s«ch  products  are  not 
subsequently  substantially  transfrnmed 
by  another  party. 

(b)  The  term  "contracts  t»  o&er 
binding  agreements  entered  into  before 
June  30, 1987"  means: 

(1)  Written  obligations  entered  into 
before  fane  30, 1987,  and  performed  er  to 
be  performed  on  or  after  fme  30, 1987. 
that  rcqahv  Bie  purchase  for  delivery  in 
the  United  Stales  of  prodacts  to  which 
the  prohibitions  contained  in  8  12.140 
would  otherwise  ^ply,  and  that  are 
without  comtttion  or  qualification  other 
than  as  provided  by  force  majeure 
clauses  or  siaiiiar  daases; 

(2)  Wifli  respect  to  used  products 
imported  by  or  for  the  priawry  user, 
written  ob^gatiooa  perftmned  before 
June  30. 1987.  whether  or  aot  Oey 
provide  for  itelivery  in  the  United  States; 
and 

(3)  Agreements  umter  v^idi: 
(i)  Products  are  designated  to  a 

purchaser's  specificatiaas  and  ma^eted 
in  the  United  States  under  the 
purchaser's  trademariu  brand  or  name; 
and 

(ii)  The  purchaser  clearfy  docuiscuts  a 
pattern  of  trade  tfiat  began  before  June 
30, 1987.  and  coatimed  tolfae  time  of  the 
importation.  For  parpoae*  of  these 
regulations,  no  contract  or  other  binthng 
agreement  may  exist  between  Toshiba 
Machine  or  Kongsbei^  and  any  entity 
directly  or  indirectly  owned  or 
controUed  by  Toehftia  Machine. 
Kongsberg.  or  by  any  parent  or 
subsidiary  of  Toshiba  Machine  or 
Kongsberg. 


(c)  The  term  "spare  part"  means  any 
individual  piece,  part  or  subassembly 
which  is  intended  for  the  logistic  support 
or  repair  of  a  finished  product  and  not 
as  a  finished  product  itself. 

(d)  The  term  "component  part"  means 
any  article  which  is  not  usable  for  its 
intended  function  without  being 
imbedded  in  or  integrated  into  any  other 
product  and  which,  if  used  in  the 
production  of  a  finished  product  woidd 
be  substantially  transformed  in  that 
process. 

(e)  The  term  "finished  product"  means 
any  article  which  is  usable  for  its 
intended  function  without  being 
imbedded  or  integrated  into  any  other 
product,  but  in  no  case  shall  the  term  be 
deemed  to  include  an  article  produced 
by  a  person  other  than  Toshiba  Machine 
or  Kongsberg  that  contains  parts  or 
components  produced  by  Toshiba 
Machine  or  Kongsberg  if  the  parts  and 
components  have  been  substantially 
transformed  during  their  production  of 
the  finished  product. 

(f)  An  article  is  "substantially 
transformed"  when,  by  means  of  a 
substantial  manufacturing  or  processing 
operation,  the  article  is  converted  or 
combined  into  a  new  and  different 
article  of  commerce  having  a  new  name. 
character  and  use. 

(g)  The  term  "essential  to  United 
States  products  or  production"  with 
respect  to  component  parts  means 
component  parts  which  are  produced  by 
Toshiba  Machine,  Kongsberg,  or  bodi. 
that  are  necessary  for  the  manufacture 
or  processing  of  United  States  products, 
aad  for  whidi  there  is  no  suitable 
alternative.  The  term  "suitable 
alternative"  refers  to  an  article — 

(1)  That  can  be  substituted  for  an 
article  produced  by  Toshiba  Machine  or 
Kongsl^rg, 

(2)  That  will  perform  the  same 
functions  or  is  capable  of  the  same  use, 
and 

(3)  Is  available  at  a  competitive  price, 
(h)  The  term  "routine  servicing  and 

maintenance"  means  customary 
servicing  and  maintenance,  induding 
repairs  or  installation  of  spare  parts  or 
component  parts.  The  term  shall  also 
include  die  tempwary  importation  of 
tools  and  equipment  necessary  to 
perform  sudi  servicing  or  maintenance, 
as  weH  as  reimportation  of  products 
exported  for  routine  servicing  and 
maintenance. 

(i)  The  term  "information  and 
technology"  includes  plans,  drawings, 
and  other  written  and  pictorial  data  in 
any  form  or  medium,  and  personal 
trannnissions  of  any  of  the  foregoing. 
The  term  shall  also  include  component 
parts,  finished  products,  or  other  articles 
to  which  these  prohibitions  would 


otherwise  apply  if  temporarily  imported 
under  the  provisions  of  subheading 
9813.00.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  solely  to 
demonstrate  such  technology  and  which 
are  thereafter  exported. 

(j)  The  term  "excepted  defense 
article"  means  any  defense  article,  as 
defined  in  section  47  of  the  Arms  E^qport 
Control  Act  (22  U.S.C.  2794).  that  the 
Secretary  of  Defense  or  his  designee 
certifies: 

(1)  Are  produced  under  existing 
contracts  or  subcontracts,  including 
exercise  of  options  for  production 
quantities  to  satisfy  United  States 
operational  military  requirements; 

(2)  Are  essential  defense  articles  ot 
which  Toshiba  Machine  or  Kongsberg  is 
a  sole-source  suppUer  and  for  which  no 
alternative  supplier  can  be  identified;  or 

(3)  Are  essential  to  the  national 
security  under  defense  ct^roduction 
agreements. 

(k)  The  term  "United  States"  includes 
its  territories  and  possessions. 

S  12.143   ProceduraoforoMinptod 
products. 

(a)  Importers  of  products  of  Toshiba 
Machine  or  Kongsberg  under  any  of  the 
exemptions  set  forth  above  in  9  12.141. 
shall  file  with  the  U.S.  Customs  Service, 
at  the  time  of  making  entry,  a 
declaration  setting  forth  a  complete 
statement  of  the  exception  undier  which 
such  article  is  impuried,  including  a 
copy  of  any  certification  provided  by  the 
Secretary  of  Defense  or  his  designee 
pursuant  to  {  12.142.  An  importer  of 
articles  claimed  to  be  exempt  as 
"component  parts"  pursuant  to  S  12.141 
shall  file  with  the  U.S.  Customs  Service, 
at  the  time  of  making  entry,  a  certificate 
that  such  importer  has  made  reasonable 
efforts  to  obtain  a  suitable  alternative. 
Such  reasonable  efforts  may  include— 

(1)  Open  and  public  solicitations  of 
known  suppliers,  or 

(2)  Advertising  in  appropriate  trade 
journals  or  periodicals  of  general 
circulation. 

(b)  Importers  shall  also  provide  any 
other  information  or  documentation 
deemed  necessary  by  Customs  to 
determine  the  admissibility  of  the 
articles  in  question. 

PART  ITS-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

AodMfity:  S  US.C  301. 19  US.C.  1«24. 44 
U-S-CWnetseg. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  the 


appropriate  numerical  sequence 
according  to  the  section  nuidier  under 
the  column  indicated: 

1178.2   Uatinf  of  0MB  Control  Number*. 


19CFR 
Section 


r^nii  ii.i.i III,  „ 

usscnpDon 


comroi  No. 


11^143..  Dactantion   o(  •xoapdon      1515-0168 
from  import  sanctiont. 


CardHalMl, 

Commissioner  6f  Customs. 

Approved:  August  22, 1990. 
John  P.  Simpsoa, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  90-21515  Filed  9-12-90;  8:45  am] 
MUMQ  CODE  MSe-02-« 
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Extension  of  Larodo,  TX,  Port  Limits 

agency:  U.S.  Customs  Service. 
Treasury. 

ACnoil:  Final  rule.  

summary:  This  document  amends  the 
Customs  Regulations  to  extend  the 
boundaries  of  the  Laredo,  Texas,  port  of 
entry.  The  extension  of  boundaries  is 
part  of  the  ongoing  efforts  of  Customs  to 
improve  the  efficiency  of  its  field 
operations. 

EFFECTIVE  date:  October  15, 1990. 
FOR  FURTHER  INFORMATION  CONTACTS 

Linda  Walfish,  omce  of  Workforce 
Effectiveness  and  Development.  Office 
of  bispection  and  Control  (202)  560-9425. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service,  Customs  is 
amending  S  101.3,  Customs  Regulations 
(19  CFR  101.3).  to  extend  the 
geographical  limits  of  the  port  of  entry 
of  Laredo,  Texas.  The  extension  of  the 
port  limits  enables  Customs  to  service 
proposed  points  of  entry  without 
establishing  separate  port 
administrations.  The  new  boundary 
encompasses  the  city  of  Laredo,  the 
Laredo  International  Airport,  the 
proposed  international  bridge  between 
the  U.S.  and  Columbia.  Nuevo  Leon. 
Mexico,  and  the  proposed  Union  Pacific 
Railroad  switching  yard. 

The  revised  boundary  is  as  follows: 
Beginning  at  the  intersection  of  the 
extended  road  of  Chapote-Mezas  Road 
and  the  eastetiy  water's  edge  of  the  Rio 


Grande  Riven  then  in  a  northeasterly 
direction  along  the  projected  extension 
of  Chapote-Mezas  Road  to  its 
intersection  with  F.M.  1472;  then  in  a 
southeasterly  direction  to  the 
intersection  of  Las  Tiendas  Road  and 
San  Juan  Road;  then  in  a  northeasterly 
direction  along  San  Juan  Road  to  its 
intersection  with  U.S.  Highway  83  cmd 
Webb  Road;  then  in  a  southeasterly 
direction  along  Webb  Road  to  its 
intersection  with  Interstate  Highway  35; 
then  in  a  southeasterly  direction  to  San 
Ignacio  Road  at  a  point  17  miles 
northeast  fiom  the  intersection  of 
Interstate  Highway  35  and  San  I^acio 
Road;  then  in  a  southeasterly  direction 
to  the  intersection  of  State  Highway  359 
and  Rubio;  then  in  a  southwesterly 
direction  to  Mangana-Hein  Road  at  the 
point  in  tract  1,  portion  42  of  Webb 
County,  Texas,  where  the  road  begins  a 
westerly  direction;  then  in  a  westerly 
direction  along  Mangana-Hein  Road  to 
its  intersection  with  U.S.  Highway  83; 
then  proceeding  in  a  westerly  direction 
along  a  projected  extension  of  Mangana- 
Hein  Road  to  its  intersection  with  the 
easteriy  water's  edge  of  the  Rio  Grande 
Riven  Uien  in  a  nor&iwesterly  direction 
along  the  meanders  of  the  Rio  Grande 
River  to  its  intersection  with  the 
projected  extension  of  Chapote-Mezas 
and  Point-of-Beginning. 

Comments 

Notice  of  the  proposed  amendment 
was  pubUshed  in  the  Federal  Register  on 
November  29, 1989  (54  FR  49078).  One 
comment  was  received  favoring  the 
extension  of  the  port  limits. 

Authority  ' 

Customs  ports  of  entry  are  established 
under  the  authority  vested  in  the 
President  by  section  1  of  the  Act  of 
Augiist  1, 1914, 38  Stat.  623,  as  amended 
(19  U.S.C.  2),  and  delegated  to  the 
Secretary  of  the  Treasury  by  EO.  No. 
10289.  September  17, 1951  (3  CFR  1949- 
1953  Comp.,  Ch.II).  and  pursuant  to 
authority  provided  by  Treasury 
Department  Order  No.  101-5,  February 
17, 1987  (52  FR  6282). 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  relates  to 
agency  organization,  it  is  not  subject  to 
EO.  12291.  Accordingly,  a  regulatory 
impact  analysis  and  the  review 
prescribed  by  that  E.O.  are  not  required. 
Similarly,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603. 
604)  are  not  applicable  to  this  document 

Drafting  Information 

The  principal  author  of  this  document 
was  Michael  Smith,  Regulations  and 


Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Organization  and  functions 
(Government  agencies). 

Ameodment  to  the  Regulations 

Part  101,  Customs  Regulations  (19  CFR 
part  101)  is  amended  as  set  forth  below: 


PART  101-QENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101. 
Customs  Regulations  (19  CFR  part  101). 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  301;  19  U.&C  2. 66. 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1623, 1624. 

91014   (AmondodJ 

2.  Section  101.3(b),  Customs 
Regulations  (19  CFR  101.3(b))  is 
amended  by  adding  immediately  after 
"LAREDO"  in  the  column  headed  "Ports 
of  Entry,  in  the  Laredo,  Texas,  Customs 
District  of  the  Southwest  Region,  the 
phrase,  "including  the  territory 
described  in  T.D.  90-60.". 
CarolHallett 

Commissioner  of  Customs. 

Approved:  August  27, 1990. 

|ohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  90-21400  Filed  9-12-90: 8:45  am) 
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19CFR  Part  192 

[Ti>.  90-71] 

Exportation  of  SaN-PropsNod  VsMdss 

AQENCV:  U.S.  Customs  Service. 
Treasury. 

action:  Final  rule. 


r.  This  document  amends  the 
Customs  Regulations  by  removing  the  3- 
day  advance  presentation  requirement 
for  self-propelled  vehicles  exported  at 
land  border  points  and  by  requiring, 
instead,  that  such  vehicles  be  presented 
to  Customs  only  on  the  day  of  actual 
exportation.  The  amendment  is  intended 
to  avoid  storage  and  related  problems  at 
land  border  ports  occasioned  by  the  3- 
day  requirement. 

EFFECTnm  date:  September  13, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Nunziata,  Office  of  Inspection  and 
Control,  (202-566-2140). 
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Background 

On  April  18, 1989,  Costoma  published 
as  TJ).  89-46, 54  FR 15402.  regulations 
implementing  the  provisions  of  section 
205  of  the  Trade  and  Tariff  Act  of  1984 
(Pub.  L  98-573).  codified  at  19  U.S.a 
1672a,  which  is  intended  to  prevent  the 
importation  or  exportation  of  stolen  self- 
propelled  vehicles,  vessels,  aircraft  and 
parts  thereof.  The  regulations,  contained 
in  part  192  of  the  Customs  RegulaticMis 
(10  CFR  part  192).  are  directed 
specifically  to  used  self-propelled 
vehicles  and  set  forth  the  procedures 
which  must  be  followed  for  the  lawful 
exportation  of.  as  well  as  the  penalties 
and  Uabilities  for  the  unlawful 
importation  or  exportation  of.  such 
vehicles. 

Section  192.2  of  those  regulations  (19 
CFR  192.2)  concerns  the  procedural 
requirements  for  lawful  exportation  of 
used  self-propelled  vehicles.  Paragraph 
(a)  sets  forth  the  basic  raquirement  that 
the  person  attonpting  to  export  the 
vehicle  must  present  to  Customs,  at  the 
port  of  exportation,  both  die  vehicle  and 
a  document  which  describes  the  vehicle 
and  includes  the  Vehicle  Identification 
Number  (VIN)  or  other  product 
identification  number  if  no  VIN  exists. 
Paragraph  (b)  specifies  the  tjrpes  of 
documentation  that  must  be  presented 
to  Custom^  to  establish  law^ 
ownenhip,  e.g.,  an  original  or  certified 
copy  of  the  Certificate  of  Title  and  two 
facsimiles  thereof.  Paragraph  (c) 
concerns  the  time  for  presenting  the 
vehicle  and  documentation  to  Customs: 
where  the  vehicle  is  to  be  transported 
by  vessel  or  aircraft  presentation  of 
both  vehicle  and  dociunentation  must 
take  place  at  least  three  days  prior  to 
landing,  and  in  the  case  of  a  vehicle  to 
be  transported  by  rail,  highway,  or 
under  its  own  power  (i.e.,  to  be  exported 
at  a  land  border  point),  the  v^de  and 
documentation  must  be  presented  "Z 
days  prior  to  exportation  of  the  vehicle." 
Paragraph  (d)  sets  forth  the  procedures 
for  authentication  of  the  presented 
documentation  by  Customs. 

The  3-day  advance  presentation 
requirement  was  included  in  section 
192.2  in  order  to  ensure  that  there  would 
be  sufficient  time,  prior  to  actual 
exportation,  to  verify  ownership 
documents,  make  required  vehicle 
identification  checks,  examine  the 
vehicle  as  necessary,  authenticate 
documentation,  and  forward 
documentation  to  the  National 
Automobile  Theft  Biueau  for 


recordkeeping  purposes.  However,  in 
actual  practice,  advance  presentation  of 
vehicles  at  land  border  locations  has 
given  rise  to  certain  problems  not 
anticipated  when  the  final  regulations 
were  promulgated. 

These  problems  result  from  a  lack  of 
adequate  and  seciue  storage  faciUties  to 
hold  the  vehicles  during  the  3-day 
period.  Customs  facilities  at  land  border 
ports  of  entry  in  many  cases  are 
inadequate  for  this  purpose.  Exportera 
and  their  agents  have  complained  that 
as  a  result.  Customs  sometimes  refuses 
to  accept  vehicles  presented  in 
accordance  with  the  regulatory  time 
limits,  requiring  instead  that  the  vehicle 
be  brou^t  back  to  Customs  at  a  later 
date  [Le.,  on  the  day  of  actual 
exportation),  thereby  causing  the 
exporter  to  incur  additional 
transportation,  loading  and  unloading 
expenses.  Moreover,  the  absence  of 
adequate  storage  space  often  results  in 
vehicles  being  left  unattended  on 
roadsides  near  ports  of  entry,  and  this  in 
turn  has  led  to  potentially  dangerous 
roadside  conditions  and  has  increased 
the  risk  of  vandalism  and  theft  of  the 
unattended  vehicles. 

Customs  believes  that  the  regulations 
should  be  amended  to  obviate  these 
problems.  The  best  approach  would  be 
to  amend  S  192.2(c)  to  require 
presentation  of  the  vehicle  at  land 
border  points  only  on  the  day  of  actual 
exportation;  the  requirement  for  3-day 
advance  presentation  of  documentation 
would  remain  unchanged.  In  view  of  the 
fact  that  the  documentation  verification 
procedure  is  the  mechanism  whereby  a 
stolen  vehicle  is  identified,  and  because 
the  inspection  of  the  vehicle  serves  only 
to  verify  that  the  exported  vehicle  is  the 
same  as  the  one  described  on  the 
verified  documentation.  Customs  does 
not  believe  that  any  enforcement 
capabihties  would  be  compromised  if 
the  vehicles  were  presented  and 
inspected  only  on  the  day  of 
exportation.  The  new  procedure  would 
be  limited  to  land  borders  and  thus 
would  not  apply  to  vehicles  transported 
by  vessel  or  aircraft  as  to  which  the 
problems  described  above  have  not 
arisen. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accoidingly,  no  regulatory 
impact  analysis  has  been  prepared. 


Regulatory  FlexiUlity  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final  rule, 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]  do     ' 
not  apply. 

Inapplicability  of  Public  Notice  and 
Ddayed  Effective  Date  RequirwneBts 

Because  this  amendment  reduces  the 
burden  on.  and  does  not  take  away  any 
existing  rights  or  privileges  from,  the 
public  pureuant  to  5  U.S.C.  553(bHB). 
notice  and  public  procedure  are 
unnecessary,  and  for  the  same  reasons, 
pursuant  to  5  U.S.C.  553(d)(2).  a  delayed 
effective  date  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  m  19  CFR  Part  192 

Customs  duties  and  inspection. 
Exports,  Imports,  Vehicles. 

Amendments  to  the  Regulations 

Part  192.  Customs  Regulations  (19  CFR 
part  192).  is  amended  as  set  forth  below: 

PART  192— EXPORT  CONTROL 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1624. 16Z7«,  16468. 

2.  Section  192.2(c)  is  revised  to  read  as 
follows: 

S  192.2    R«(|uirMMntsforMportMion. 
***** 

(c)  When  presented  If  the  vehicle  is  to 
be  transported  by  vessel  or  aircraft  the 
documentation  and  vehicle  must  be 
presented  at  least  3  days  prior  to  lading. 
If  Uie  vehicle  is  to  be  transported  by  rail. 
highway,  or  under  its  own  power.  Ae 
documentation  must  be  presented  3 
days  prior  to  exportation  of  the  vehicle, 
and  the  vehicle  must  be  presented  on 
the  day  of  exportation. 


CarolHallett 

Commissioner  of  Cuttoma. 

Apfvored:  August  29. 1990. 
John  P.  SiBpaoD, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  90-21513  Filed  9-12-90;  8:45  am] 
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DEPARTMBfr  OF  THE  MTEMOII 
MInecaia  Marvoament  Servica 
30  CFR  Pan  25ft| 

BIN  tOie-AB47 

Oil  and  Gaa  and  Sulphur  OparaMona  In 
the  Outar  CanMnantat  ShaH;  Safaly 
and  Pollutlon-PrayanBon  Equlpwant 

AOENCV:  Minerals  Management  Service, 

Interior. 

action:  Final  rule. 

SUMMARy:  Current  rules  governing 
offshore  oil  and  gas  operaticms  require     ' 
that  safety  and  pollution-prevention 
equipment  (i.e.,  surface  safety  valves 
(SSV),  underwater  safety  valves  (USV), 
and  subsurface  safety  valves  (SSSV))  be 
manufactured  in  accordance  with  a 
quality  assurance  program  specified  in 
the  rule.  The  Minerals  Management 
Service  (MMS)  has  reviewed  and  has 
determined  that  the  changes  in  the  third 
edition  of  the  American  Petroleum 
Institute  (API)  Spec  Ql  and  addendum  d 
to  SPPE-1-1988  are  minor  and  do  not 
require  public  review  because  they  do 
not  have  a  significant  impact  on  the 
current  documents  incorporated  by 
reference. 

This  final  rule  amends  the  existing 
rule  by  updating  the  two  recognized 
quality  assurance  programs  that  are 
incorporated  by  reference  into  30  CFR 
250.126.  The  API  quality  assurance 
program.  API  Spec  Ql.  is  updated  from 
the  1968  edition  to  the  1990  edition  and 
the  American  Society  of  Mechanical 
Engineers/American  National  Standards 
Institute  (A^4B/ANSI)  quality 
standard,  SPPE-1-1988,  is  updated  to 
include  "Addenda"  SPPE-ld-1990. 
DATES:  This  regulation  is  effective 
October  15, 1990.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by 
Director  of  the  Federal  Register  as  of 
October  15. 1980^  in  accordance  widi  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
FOR  FURTHER  INPORMATION  CONTACT: 
Marshall  L.  Courtois.  Chief.  Offishora 
Inspection  and  Enforcement  Division; 
Minerah  Management  Service:  Mail 
Stop  4800.  381  Elden  Street  hferadon. 
Virginia  22070-4817,  or  telephone  (789) 
787-1576. 
SUPaUHKNTARV  INFORMATION:  On 

March  22. 1990,  MMS  issued  a  notice  of 
final  ralemaking  (NFR)  (55  FR  10614) 
that  amended  30  CFR  25ai26  to 
recognise  the  second  edition  of  API's 
qualky  assurance  program  (API  Spec 
Ql)  and  to  update  die  ASME/ANSI 
quality  assurance  program  from  the  1985 
edition  to  the  1988  edition  with  addenda 
a.  b,  and  c  This  NFR  became  effiective 
on  April  23  19910. 


The  An  iccendy  icplaeed  ks  i 
edition  of  API  Spec  (^  wiiih  the  third 
edition,  dated  )unc  1. 1990^  In  an  rffort 
to  incorporate  the  aiost  current  editions 
of  the  quality  aasvaaea  programs 
recogn^ed  in  i  250^28.  MMS  reviewed 
this  aew  edition  of  determine  if  the 
changes  b^ween  editians  were 
significant  and  if  the  1980  edition  should 
be  adopted  in  place  of  the  1988  edition 
that  is  current^  inceiporated  by 
reference  in  the  }  250.12a  The  MMS 
determined  that  fte  incoq>oralion  by 
reference  of  the  third  edition  of  API's 
quabty  assurance  program  doe*  not 
differ  significantly  from  the  quality 
assurance  programs  presently 
incorporated  by  reference  in  S  25ai26; 
therefore,  this  action  does  net  require 
public  review. 

The  third  edition  contains  several 
minor  changes  from  the  1968  edition, 
including  reorganization  of  the  foreword 
and  policy  sections,  minor  revisions  to 
clarify  several  definitions,  editorial 
changes,  corrections,  deletion  of 
Appendix  L  and  some  minor  changes  to 
the  quality  assurance  program.  The  most 
notable  change  in  the  third  edition  is  the 
revised  procedure  that  allows  the  use  of 
nonconforming  materials  and  products 
provided  they  still  can  accomplish  their 
design  function.  The  handling  of 
nonconforming  parts  was  an  area  of 
expressed  concern  in  the  comments 
received  during  MMS's  evaluation  of  the 
second  edition  of  the  API  quality 
assurance  program  to  determine 
whether  it  should  be  adopted  as  an 
acceptable  alternative  to  die  a{^m)ved 
ASMEl/ANSl  quality  assurance  program, 
hacocporation  of  the  third  edition  of  the 
API  quality  assurmice  inogram  will 
result  in  the  handling  (rf  nonconforming 
materials  and  products  in  a  manner 
similar  to  the  manner  in  which  such 
materials  are  treated  under  the  ASME/ 
ANSI  quality  assurance  program. 

The  MMS  also  reviewed  A^4E/ANSI 
SPI%-ld-199a  the  fourth  soniannual 
addendiun  to  SPPE-l-ig88.  and 
determined  that  it  does  not  represent  a 
significant  modification  of  SPPE-1-1988 
and  thus  does  not  require  public  review 
prior  to  adoption. 

Executive  Order  12291 

The  Department  of  tiie  Interior  (DCH) 
has  determined  that  this  rule  will  not 
cause  an  increase  in  costs  or  prices  for 
consumers  or  industry;  therefore,  this 
rule  does  not  constitute  a  major  rule 
under  Executive  Order  12291,  and  a 
Regulatory  Impact  Analysis  is  not 
required.  The  DOI  has  also  determined 
that  this  amendment  will  not  have  a 
significant  economic  effect  on  ■ 
substantial  number  of  small  entities 
because^  in  general,  the  entities  that 


engage  in  aUisitiea  nffiharw  ■»  not 
considered  small  due  to  the  cor 
and  financial  resources  necessary  to 
conduct  such  activities. 


This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  in  44  U.S.C.  3501  et  seq. 

Takings  hnpBeatten  Assessment 

This  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  ri^ts.  Thus  a 
Takings  Implicatien  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12630,  Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  PoBcy  Act 

The  DOI  has  also  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

Author 

This  document  was  prepared  by 
WiUiam  S.  Hauser.  Offshore  Rules  and 
Operations  Division,  MMS. 

List  of  SubjecU  in  30  CFR  Part  250 

C(Hitniental  shelf,  EnvutHusental 
impact  statements,  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources,  Public  lands- 
right-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  Jtnie  15, 1990. 
Bany  WUliamson. 

Director,  Minerals  Management  Service. 

For  the  reasons  set  out  in  the 
preamble,  tide  30,  chapter  n.  subchapter 
B  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  250-[  AMENDED] 

1.  The  audiority  citation  for  part  256 
continues  to  reed  as  follows: 

Authority:  Sec.  204,  Pub.  L  95-372, 92  Stat. 
629  (43  U.S.C.  1334). 

2.  In  S  250.1  paragraphs  (c)(5)  and 
(d)(1)  are  revised  as  follows: 
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(c)  •  *  * 

(5)  ASME/ANSI SPPE-1-1988  and 
SPra-la-1988.  SPPE-lb-1989.  SPPE-lo- 

1989,  and  SPPE-ld-1990  (addenda), 
Quality  Assurance  and  Certification  of 
Safety  and  Pollution  Prevention 
Equipment  Used  in  Offshore  Oil  and 
Gas  Operations,  Incoporated  by 
Reference  at  §  250.126  paragraphs  (c)(2), 
(e)(1).  and  {e)(3). 

•  •       *       •       • 

(1)  API  Spec  Ql,  Specification  for 
Quality  Programs,  Third  Edition,  June 

1990,  API  Stock  No.  811-00001. 
Incorporated  by  Reference  at: 
S  250.126(c)(3). 

3.  In  S  250.126,  paragraphs  (c)(2), 
(e)(1),  and  (e)(3)  are  revised  to  read  as 
follows: 

9250.126    Qualty  assurance  and 
psrformance  of  safety  and  pollution 
prevention  SQuipnwnt. 

•  •       •       •       • 

(c)  •  •  ' 

(2)  Be  certified  by  the  manufacturer  as 
having  been  produced  under  a  quality 
assurance  program  that  meets  the 
requirements  of  ASME/ANSI  SPPE-1- 
1988  and  addenda  a,  b.  c,  and  d,  or 
***** 

(e)*  •  • 

(1)  Equipment  certified  under 
paragraph  (c)(2)  shall  be  reported  in 
accordance  with  section  OE-2670  of 
ASME/ANSI  SPPE-1-1988  and  addenda 

a,  b,  c,  and  d. 

•  *       *       •       * 

(3)  Equipment  certified  under  both 
paragraphs  (c)(2)  and  (c](3)  shall  be 
reported  in  accordance  with  both 
section  OE-2670  of  ASME/ANSI  SPPE- 
1-1988  and  addenda  a.  b,  c,  and  d,  and 
section  2  of  appendix  C  of  API  Spec  14A 
or  API  Spec  14D,  as  appropriate. 

(FR  Doc.  90-21560  Filed  9-12-60: 8:45  am] 
I  COOK  4aio-in-« 


summary:  At  the  request  of  the  New 
York  City  Department  of  Transportation 
(NYCDOT),  the  Coast  Guard  is  changing 
the  regulations  governing  the  following 
four  bridges:  Grand  Street/ Avenue 
drawbridge  over  the  East  Branch  of 
Newtown  Creek  at  mile  3.1  between  the 
boroughs  of  Brooklyn  and  Queens,  New 
York  the  Roosevelt  Island  drawbridge 
over  the  East  River  at  mile  6.4  between 
Roosevelt  Island  and  Queens,  New 
York;  and.  the  Borden  Avenue  and 
Hunters  Point  Avenue  drawbridges  over 
Dutch  Kills  at  miles  1.2  and  1.4, 
respectively,  in  Queens.  New  York.  The 
changes  allow  the  NYCDOT  to  man  and 
operate  these  NYC  moveable  highway 
bridges  on  an  advance  notice  basis  with 
a  roving  team  normally  based  at  the 
Grand  Street/Avenue  bridge  across 
Newtown  Creek  (East  Branch).  These 
changes  are  being  made  to  provide 
timely  openings  and  achieve  more 
efficient  utilization  of  manpower.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  a  person 
constantly  available  to  open  the  draw  of 
the  Grand  Street/ Avenue  bridge  and 
will  still  provide  for  the  reasonable 
needs  of  navigation. 
EFFECnve  DATE:  These  regulations 
become  effective  October  15, 1990. 
FOR  FURTHER  INFORMATKM  CONTACT. 
William  C.  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 
SUPPLEMENTARY  INFORMATION:  On  May 
17, 1990,  the  Coast  Guard  published 
proposed  rules  (55  FR  20477)  concerning 
this  amendment  The  Commander,  First 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  1-718  dated 
7  June  1990.  In  each  notice  interested 
persons  were  given  imtil  2  July  and  28 
June  1990,  respectively,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waverly  W.  Gregory,  Jr..  project  officer, 
and  Lieutenant  John  Gately,  project 
attorney. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 

[CQOI-MMMO] 

Drawbridge  Operation  Regulations; 
Newtown  Creek.  NY  (East  Branch), 
•laL 

AOCNCV:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


Discussion  of  Comments 

The  only  comments  received  were 
made  by  the  requesting  agency;  the 
NYCDOT.  In  response  to  comments 
received,  several  minor  changes  have 
been  made  to  the  proposed  regulations. 
These  include:  (1)  A  change  fi^m  Borden 
Avenue  to  Grand  Street/Avenue  bridge 
as  the  base  of  operation  for  the  roving 
patrol  due  to  the  recent  increase  in  the 
number  of  vessel  transits  caused  by 
reactivation  of  a  closed  faciUty:  (2) 
increase  fi-om  one  hour  to  two  hours 
advance  notice  for  openings  of  the 
Roosevelt  Island  bridge  to  facilitate 


adequate  coordination  with  New  York 
City  Fire,  Police  and  Emergency  Medical 
Service  (EMS)  personnel  (this  bridge 
provides  the  only  vehicular  access  to 
this  heavily  populated  island);  (3)  and. 
change  the  point  of  contact  for  advance 
notice  to  reflect  recent  New  Yoric  City 
Department  of  Transportation 
organizational  changes. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  poHcies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  lumecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulation  will  not  prevent  the 
passage  of  vessels  but  just  require  giving 
advance  notice  of  arrival  at  Grand 
Street/Avenue  bridge.  Additionally,  less 
notice  is  required  for  the  other  three 
bridges  than  presently  required.  Since 
the  economic  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implication  Assessment 

This  action  has  bten  anal}rzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117~DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AudMMity:  33  U.S.C.  499:  49  CFR  1.46: 33 
CFR  1.05-l(g). 

§117.777    [Removed] 

2.  Section  117.777  is  removed  and 
§§  117.781  and  117.801  are  revised  to 
read  as  follows: 

§117.781    East  River. 

The  following  requirements  apply  to 
the  Rooseveh  Island  bridge,  mile  6.4  at 
New  York  City,  as  follows: 

(a)  Public  vessels  of  the  United  States 
Government,  state  or  local  vessels  used 
for  public  safety,  and  vessels  in  distress 


shall  be  passed:  throeg}!  the  draws  of 
each  bridge  as  soon  as  possible  without 
delay  at  anytime.  The  opening  signal 
from  these  vessels  shall  be  four  or  men 
short  blasts  of  a  whistle,  horn  or  radio 
request. 

(b)  The  owners  of  each  bridge  shall 
provide  and  keep  in  good  legible 
coRcBtion  clearance  gauges  for  each 
drawi  wMi  f^gves  net  less  Aon  12  inches 
high  designed,  installed  and  maintained 
according  to  the  provisions  of  S  118.160 
of  this  chapter. 

(c)  The  draw  of  the  Roosevelt  Island 
bridge  shall  open  on  signal  if  al  least 
two  hour  advance  notice  is  given  to  the 
drawtender  at  the  Grand  Street/Avenue 
bridge,  mile  3.1  across  Newtown  Creek 
(East  Branch),  the  New  York 
Department  ofTransportatioa 
(NYCDOT)  Radio  Hotline  or  NYCDOT 
Bridge  Operations  Office.  In  the  event 
the  ^awtender  is  at  Borden  Avenue  or 
Hunters  Point  Avenue  bridges  mile  1.2 
and  1.4,  respectively,  across  Dutch  Kills, 
up  to  an  additional  half  hour  delay  may 
be  required. 

§117J01    lle«rto<mCi«ek,Dulcl»Knis, 
EngSsMOito  andlttMirlritatetoa, 

(a)  The  following  requirements  apply 
te  all  bridges  across  Newtown  Creek, 
Dutch  Kills,  EngUsh  Kills  and  their 
tributaries: 

(1)  Public  vessels  of  the  United  States 
Govemmrait,  state  or  local  vessels  used 
for  public  safety,  and  vessels  in  distress 
shall  be  passed  through  the  draws  of 
each  bridge  as  soon  as  possible  without 
delay  at  anytime.  The  (qwning  signal 
from  these  vessels  shall  be  four  or  more 
short  blasts  of  s  whistle,  horn  or  radio 
request. 

(2)  The  owners  of  each  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  that  12  inches 
high  designed,  faistalled  and  maintained 
according  to  the  provisions  of  §  118.160 
of  this  chapter. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  shaK  not  exceed  five  minutes. 
However,  if  a  train  moving  toward  die 
bridge  has  crossed  the  home  signal  for 
the  bridge  before  the  ngnal  requesting 
opening  of  the  bridge  is  given,  that  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  interlocks  before 
stopping. 

(4)  Except  as  provided  in  para^aphs 
(b)  through  (e)  of  diis  section,  each  draw 
shall  open  on  signaL 

(b)  The  draws  of  the  Long  Island 
Railroad  bridges,  mile  1.1  across  E^tch 
KHls.  both  at  New  Ynrk  City  shall  (^«i 
on  signal  if  at  least  six  hours  notice  is 
given  to  the  Long  Island  Railroad 
Movement  Bureau  except  as  provided  in 


paragraphs  (a^>  and  laK^'  of  thia 
section. 

(c)  The  draw  e£  the  Borden  Avenue 
bridge,  mile  1.2  across  Dutch  Kills  at 
New  Yock  City  (NYC),  shall  open  on 
sign^  if  at  least 'one  hour  advance 
notice  is  given  to  the  drcMrtcnder  at  the 
GraDd  Street/ Avenue  bridge,  mile  3.1 
acBOsa  Newtown  Creek  (East  Brant^), 
the  New  Yoric  Ci^  Department  of 
Tcnspartation  (NYCDOT)  Radio 
Hotline,  or  NYCDOT  Bridge  Operations 
Office.  In  the  event  the  drawtender  is  at 
the  Roosevelt  Island  bridge,  mile  6.4 
across  East  River  of  the  Himtera  Point 
Avenue  bridge,  mile  1.4  across  Dutch 
Kills.  New  York,  up  to  an  additional  half 
hour  delay  may  be  required. 

(d)  The  draw  of  the  Hunters  Point 
Avenue  bridge,  mile  1.4  across  Dutch 
Kill,  New  Yerk  City,  shall  open  on  signal 
if  at  least  one  hour  advance  notice  is 
given  to  the  drawtender  at  the  Grand 
Street/ Avenue  bridge,  mile  3.1  across 
Newtown  Creek  (East  Branch),  the  New 
York  City  Department  of  Transportation 
(NYCDOT)  Radio  Hotline,  or  NYCDOT 
Bridge  Operations  Office.  In  the  event 
the  drawtender  is  at  the  Roosevelt 
Island  bridge,  mile  6.4  across  East  River, 
or  the  Borden  Avenue  bridge,  mile  1.2 
across  Dutch  Kills,  up  to  an  additional 
h^hour  may  be  required. 

(e)  The  draw  of  Grand  Street/ Avenue 
bridge,  mile  3.1  across  Newtown  Cre^ 
(East  Brsnch),  at  New  Yoric  City,  shall 
open  on  signal  unless  the  drawtender  is 
at  the  Borden  Avenue  or  Hunters  Point 
Avenue  bridges,  mile  1.2  and  1.4, 
respectively,  across  Dutch  Kills,  New 
York,  or  the  Roosevelt  Island  bridge, 
mile  6.4  across  East  River.  In  this  evmt, 
a  notice  to  New  York  City  Department 
of  Transportation  Radio  HotlLae.  or 
NYCDOT  Bridge  Operations  Office  shall 
be  given,  to  which  a  delay  of  up  to  one 
hour  may  be  required. 

Dated  August  29, 1980. 
R.LRyb«d(i. 

R^rAdmiml.  U.S.  Coaat  Guard  Commander, 
First  Coast  Guard  District 
[FR  Doc.  90-21273  FUed  9-42r90:  MS  am) 


33  CFR  Part  165 

[CGDS7-90-60I 

Safaty  Zum  EntnnccClMmial  lo 
Boca  Grande  Pass»  Boca  GraRds^  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARVr  The  Coast  Guard  has 
designate^  the  Entrance  Channel  to 
Boca  Grande  Pass*  Baca  Grande  as  s 
Safety  Zone.  This  zone  is  necess«uy  due 


to  shoaling  which  has  ledused  the 
controlling  depth  and  the  width  of  the 
channel.  Tlie  channel  is  prohibited  to 
vessels  wilh  a  maximum  draft  of  greater 
than  25  feet  Vessels  with  a  draft  of  24 
or  greater  are  restricted  to  operating 
during  periods  of  daylight  when  the 
height  of  tide  is  one  or  more  feet  above 
mean  low  waten.  Vessels  with:  a 
maximum  drtift  of  less  than  24  feet  are 
not  restricted.  These  restrictions  are 
necessary  to  protect  vessels  from  the 
shoaling  and  to  protect  the  enviionment 
fit)m  oil  and  dieminal  spills  resulting 
fit)m.  ship  damage. 

DATES:  This  regalatton  beooaies 
effective  on  Angast  38;  IMO.  It 
terminates  on  May  1. 1981  ndess 
terminated  eariier  because  of 
completien  of  the  cfaamiel  (hedging 
project  Coounents  on  this  regulation 
must  be  received  on  or  before  October 
31.19ea 


;  Conunents  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard,  Marine  Safety  Office, 
Tampa,  FL  33606-3598.  The  conunents 
will  be  available  for  inspection  and 
copying  at  Commanding  Officer,  U.S. 
Coast  Guard,  Marine  Safety  Office. 
Tampa,  FL  33606-3598.  Port  Operations 
Building  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m..  Monday 
throu^  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACi: 

Lieutenant  S.P.  Metruck,  Coast  Guard 
Marine  Safety  Office,  Tampa,  FL  at  (813) 
228-2188. 

SUPPLEMDfTARV  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  pnbHshed 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  m  less  than  30 
days  fi'om  the  date  of  publication. 
Following  normal  nrfemaking 
procedures  would  have  been  contrary  to 
the  public  interest  since  immediate 
action  is  required  to  prevent  damage  to 
deep  draft  vessels  and  dre  possible 
environmental  harm  caused  by  pollution 
from  damage. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevecthel^  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordin^y,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESSES"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regdatioos,  and  give 
reasons  for  their  comments.  Based  on 
comments  received,  the  regulation  may 
be  changed. 
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Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  S.P.  Metruck.  project  officer 
for  the  Captain  of  the  Port  and 
Lieutenant  G.  Tanos,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

DiscusstoD  of  Regulation 

A  vessel  grounded  in  the  entrance 
chaimel  to  Boca  Grande  Pass  on  25 
April  1990.  A  resulting  investigation 
revealed  that  the  grounding  was  caused 
by  shoaling  in  the  waterway. 

This  regulation  is  required  because 
shoaling  has  encroached  into  the 
channel  limiting  the  size  (draft)  of  vessel 
that  can  safely  navigate  in  the  channel. 
Vessels  with  maximum  drafts  greater 
than  25  feet  are  prohibited  from  the 
waterway.  Vessels  with  drafts  from  24 
to  25  feet  are  prohibited  from  operating 
during  periods  of  drakness;  passage  is 
permitted  for  these  vessels  ony  during 
dayli^t  hours  when  the  height  of  tide  is 
one  or  more  feet  above  mean  low  water. 
Vessels  with  drafts  less  than  24  feet  are 
not  restricted. 

These  restrictions  are  necessary  to 
prevent  vessels  from  ruiming  aground  in 
the  channel.  Concern  that  a  grounding  in 
the  channel  could  result  in  significant 
damage  to  a  vessel  and  the  release  of  oil 
or  chemicals  in  an  environmentally 
sensitive  area  makes  immediate  action 
necessary. 

Charlotte  Harbor  Channel  Lighted 
Buoy  5  (Li^t  List  Number  16875)  was 
relocated  to  mark  the  shoaling,  reducing 
the  width  of  the  channel  by  one  half. 
Notice  of  the  channel  conditions  and 
buoy  relocation  was  given  in  the 
Seventh  Coast  Guard  District  Local 
Notice  to  Mariners  number  15-89  dated 
April  11. 1988. 

Dredging  of  the  channel  by  the  U.S. 
Army  Corps  of  Engineers  is  tentatively 
scheduled  to  be^  in  Fall  1990. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 


procedures  (44  FR 11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  amount 
of  commercial  traffic  in  Boca  Grande 
Pass  is  very  low.  The  vessels  primarily 
affected  are  tank  vessels  calling  on  the 
Florida  Power  and  Light  Plant  located  at 
the  Port  of  Boca  Grande  and  due  to  the 
hazards  involved  with  the  shoaling,  the 
tank  vessels  are  already  observing  the 
draft  restrictions  of  the  regulations. 

Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  hi  33  CFR  Part  185 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measiues.  Vessels, 
Waterways. 

Fmal  Regulation 

In  consideration  of  the  foregoing,  part 
165  of  tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  16S-(AMENDED1 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1. 6.04-6,  and  160.5. 

2.  Section  165.T07-90-50  is  added  to 
read  as  follows: 

S  165.T07-90-50    Safety  Zon«  Entrance 
Channel  to  Boca  Grande  Pass,  Boca 
Grande,  Ftortda. 

(a)  Location:  The  following  is  a  safety 
zone:  Entrance  Channel  to  Boca  Grande 
Pass,  Boca  Grande.  Florida. 

(b)  Effective  date:  This  regulation 
becomes  effective  on  August  30, 1990.  It 
terminates  on  May  1. 1991  or  unless 
terminated  earUer  due  to  completion  of 
channel  dredging  project. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  i  165.23  of  this 
part: 

(1)  Vessels  with  a  maximiun  draft 
greater  than  25  feet  are  prohibited. 

(2)  Vessels  with  a  maximum  draft  of 
greater  than  24  feet  are  restricted  to 
operate  during  periods  of  daylight  when 
the  height  of  tide  is  one  or  more  feet 
above  mean  low  water. 

Dated:  August  30, 1990. 
R.E.  Bonnis. 

Commander,  U.S.  Coast  Guard.  Alternate 
Captain  of  the  Port.  Tampa,  Florida. 
[FR  Doc.  90-21274  Filed  9-12-flO;  8:45  am) 
MUmO  CODE  4S10-14-H 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
(FRL-3829-S] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ozone  Attalnmsnt 
Status  Designations:  Gregg  County, 
TX 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Fmal  rulemaking. 


SUMMARY:  Texas  submitted  a  request  on 
September  26. 1989.  to  redesignate  Gregg 
County  from  nonattainment  to 
attainment  for  ozone  in  accordance  with  . 
section  107(d)(5)  of  the  CAA.  On  April 
11, 1990,  EPA  proposed  to  redesignate 
Gregg  County  from  nonattainment  to 
attainment  of  the  ozone  standard.  Texas 
has  shown  evidence  of  an  implemented 
EPA  approved  control  strategy  and 
ozone  air  quality  data  through  April 
1990  which  show  no  exceedances  of  the 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  and  less  than  1.0 
expected  exceedance  averaged  over  a 
three  year  period  (March  1. 1987— April 
30, 1990).  EPA  is  designating  Gregg 
County  from  ozone  nonattainment  to 
attainment. 

EFFECmfE  date:  September  13, 1990. 
ADOHESSES:  Copies  of  the  State's 
designation  request,  technical  support 
document,  and  the  supporting  air  quality 
data  are  available  for  pubUc  inspection 
during  normal  business  hoiu^  at  the 
following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T- 
AN).  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. 
Texas  Air  Control  Board.  6330  Highway 
290  East,  Austin,  Texas  78723. 
If  you  plan  to  visit  any  of  these 
offices,  please  contact  the  person  named 
below  to  scheciule  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  CaldweU,  (214)  655-7214  or  FTS 
255-7214.. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act 
(CAA),  the  Administrator  of  EPA  has 
promulgated  the  national  ambient  air 
quality  standards  (NAAQS)  attainment 
status  for  all  areas  within  each  State. 
These  area  designations  are  subject  to 
revision  whenever  sufficient  air  quality 
data  become  available  to  warrant  a 
redesignation  and  other  requirements 
are  met  (see  51  FR  26272.  July  22, 1986). 
For  areas  designated  nonattainment  for 
ozone,  a  revised  ozone  State 
Implementation  Plan  (SIP)  was  required 


which  satisfies  the  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 
ends  which  provides  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 

Gragg  County  Ozone  State 
Implementation  Plan  (SIP) 

On  April  13. 1979,  the  TACB 
submitted  to  EPA  a  SIP  to  accomplish 
Volatile  Organic  Compounds  (VOC) 
emission  reductions  in  the  rural  and 
urban  areas  of  the  State  as  required  by 
the  1977  CAA.  The  SIP  provided  for 
emission  reductions  by  December  31, 
1982,  to  demonstrate  attainment  of  the 
ozone  standard  in  Gregg  County,  which 
had  been  identified  as  a  "rural"  ozone 
nonattaiiunent  area.  The  TACB  adopted 
VOC  conbt)ls.  Regulations  V,  "Control 
of  Air  Pollution  from  Volatile  Organic 
Compounds",  in  Gregg  County  on  July 
11, 1980,  as  specified  in  EPA's  Set  I  and 
n  Control  Technique  Guidelines.  In 
addition,  emission  reductions  were 
achieved  fitim  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
administered  by  the  Federal 
government  The  VOC  controls  required 
by  TACB  Regulation  V  were  effective  as 
of  August  22, 1980,  and  all  persons 
affected  by  these  rules  were  required  to 
be  in  compliance  as  soon  as  practicable, 
but  not  later  than  December  31, 1982. 
EPA  approved  the  1979  SIP  for  Gregg 
County  on  March  25, 1980  and  May  3. 
1982.  More  information  related  to  the 
VOC  emission  reductions  can  be  found 
in  the  Technical  Support  Document. 

The  Ozone  NAAQS 

The  NAAQB  for  ozone  is  violated 
when  the  annual  average  expected 
number  of  dally  exceedances  of  the 
standard  (0.12  parts  per  million  (ppm),  1- 
hour  average)  is  greater  than  1.0.  A  daily 
exceedance  occurs  when  the  maximum 
hourly  ozone  concentration  monitored 
during  a  given  day  exceeds  0.124  ppm. 
(See  "Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standard".  EPA-450/ 
4-79-003.  which  has  been  included  in 
the  record  for  this  rulemaking  action.) 
The  expected  number  of  daily 
exceedances  is  calculated  from  the 
observed  number  of  exceedances  by 
making  the  assumption  that  non- 
monitored  days (due  to  invaUd  or 
incomplete  data)  have  the  same  fraction 
of  daily  exceedances  as  observed  on 
monitored  days  (EPA-450/4-79-003). 
Further  information  on  specific  criteria 
for  ozone  redesignations  can  be  found  in 
the  proposed  April  11. 1990  Federal 
Register  notio^. 

Public  Comment 

EPA  received  public  conunents  from 
government  officials  in  Gregg  County, 
citizens  of  Longview,  and  industries 


located  in  Gregg  County.  The  comments 
received  supported  the  ozone 
redesignation  of  Gregg  County  from 
nonattainment  to  attainment  and 
maintaining  an  adequate  ozone 
monitoring  network.  Only  one 
commenter.  Southwestern  Electric 
Power  Company,  did  not  support 
maintaining  the  ozone  monitoring 
networic.  EPA  believes  maintaining  the 
ozone  monitor  in  Gregg  County  will 
ensiue  that  continued  compliance  is 
achieved  and  will  assiue  the  citizens  in 
Gregg  County  that  the  ozone  air  quality 
standards  are  being  maintained. 
Therefore,  it  is  essential  to  maintain  the 
ozone  monitor  in  Gregg  County. 

Final  Designation 

On  April  14, 1989,  the  Texas  Air 
Control  Board  adopted  a  resolution 
recommending  that  Gregg  County  be 
reclassified  as  an  attainment  area  for 
ozone.  The  TACB  submitted  the 
resolution  and  supporting 
documentation  to  EPA  on  September  26, 
1989,  and  additional  requested 
information  on  December  7, 1989. 

In  order  to  redesignate  an  ozone 
nonattainment  area,  EPA  poUcy  requires 
that  the  most  recent  three  years  of  ozone 
data  show  an  expected  exceedance 
calculation  of  less  dian  or  equal  to  1.0 
averaged  over  a  three  year  period. 
Texas  has  submitted  ambient  air  quality 
data  collected  at  the  Gregg  County 
monitoring  site  bom  1977  to  1988  except 
for  1986  and  the  early  part  of  1987. 

The  most  recent  three  years  of  data 
needed  to  designate  Gregg  Coimty  to 
attainment  would  include  1987, 1988, 
and  1989.  Texas  did  not  start  monitoring 
in  1987  until  May  1, 1987;  therefore,  in 
order  to  have  a  complete  three  years  of 
data,  Texas  had  to  provide  ozone  air 
quality  monitoring  data  through  April 
1990. 

The  expected  exceedance  calculation 
is  zero  in  1987, 1988,  and  1989  since 
there  were  no  ozone  exceedances.  There 
were  no  ozone  exceedances  through 
April  1990.  therefore,  the  expected 
exceedance  calculation  remains  less 
than  1.0  averaged  over  the  May  1, 1987 
through  April  30, 1990  time  period.  Gregg 
County  has  the  appropriate  monitoring 
data  to  redesignate  the  county  to 
attainment. 

Final  Actitm 

The  State's  request  to  redesignate 
Gregg  County  from  nonattainment  to 
attainment  status  for  ozone  provides 
evidence  that  Gregg  County  has  an 
approved  and  implemented  SIP.  verifies 
that  the  major  VOC  sources  are  in 
compliance  in  the  county,  and  that 
attainment  has  been  achieved  through 
real  enforceable  emission  reductions 


and  not  as  a  result  of  economic 
downturn  in  the  economy. 

Therefore,  EPA  is  redesignating  Gregg 
County  from  nonattainment  to 
attainment  for  the  ozone  NAAQS  since 
ozone  monitoring  data  through  April 
1990  show  no  ozone  exceedances  and 
the  expected  exceedance  calculation 
remains  less  than  1.0  averaged  over  the 
three  year  period  bom  May  1, 1987  to 
April  30, 1990. 

Today's  action  is  contingent  upon  the 
State  maintaining  an  adequate  ozone 
ambient  air  quality  monitoring  netwbric 
and  continuing  full  implementation  of 
their  nonattainment  plan.  Under  the 
reasoning  of  Bethleham  Steel  Corp  v. 
EPA,  723  F.  2d  1304  (7th  Cir.  1983),  EPA 
beUeves  that  it  may  not  have  the 
authority  to  redesignate  an  area  of 
nonattainment  without  first  receiving  a 
request  to  do  so  from  the  affected  state. 
Therefore  EPA  anticipates  that  should 
violations  of  the  ozone  NAAQS  occur  in 
the  future,  the  state  will  request  that 
EPA  redesignate  the  area 
nonattainment  Also,  this  redesignation 
does  not  in  any  way  relieve  sources 
from  their  obligation  to  meet  all 
applicable  requirements  of  the  approved 
ozone  nonattainment  plans  (SIPs),  nor 
does  it  authorize  the  State  to  delete  or 
relax  RACT  emission  limiting 
regulations.  Changes  to  ozone  SIP  VOC 
regulations  rendering  them  less  stringent 
than  those  contained  in  the  EPA- 
approved  plan  cannot  be  made  unless  a 
revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of 
nonimplementation  [section  173(b)  of 
the  Clean  Air  Act]  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act 

As  noted  elsewhere  in  this  notice. 
EPA  received  no  adverse  public 
comments  on  the  proposed  action.  As  a 
direct  result  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  2  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989.  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for  a 
period  of  two  years. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
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UiBted  States  Court  of  Appeals  for  tbe 
appropriate  ckcoit  by  November  13. 
1990.  This  action  may  not  be  chaHeaged 
later  m  proceedings  to  eniorce  its 
requirements.  (See  section  307(bX2)). 

Nothing  in  this  action  should  be 
construed  as  permitting.  aUowing  or 
establishing  a  precedent  for  any  fetnre 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  sepafately  in 
light  of  specific  technicaL  econoauc.  and 
environmental  factors  and  is  relation  to 
relevant  statutory  and  regulatory 
requirements. 

List  irf  Subjects  ta  49  CFR  Part  n 

Air  pollution  control.  Environmental 
protection.  National  pariis.  Wilderness 
areas. 

Dated  July  31.  ISOa 
Robert  E.  Laytoa.  fr^ 
RegionaJ  Administrator. 

40  CFR  part  81,  subpart  C  is  amended 
as  follows: 

PART  81— (AMENDED! 

Subpart  C— Texas 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

AiidMRity:  42  U.S.C  7401-7642. 

2.  In  9  81.344  the  Texas— ozone  (Oi) 
table  is  amended  by  revising  the  entry 
for  "AQCR  022"  to  read  as  follows: 


181.344    Ts 
Texas— Ozone  (Qi) 


Designated 


Does  nol  meet 


CVMOllM 

lor 


AQCR  022: 
GmggOounly- 
Remeinder  of 
AQCR. 


X 
X 


(FR  Doc  90-21598  FUed  »-12-S0: 8:45  am) 
BMiaill  cooc  HW-aS-M 

40  CFR  Part  761 

[OPTS-66008t;  FRL  3797-21 

Polyctilorinatod  Biphenyte  (PCB's): 
ManufadiirinQ,  ProoeeeinQ«  and 
DIstrilMitlon  in  CoHMMrce*  Slay  off 


AOENCV:  Envircmmental  Protection 

Agency  (EPA). 

ACnON:  Final  rule;  stay  of  interpretation. 


SUMMAIIV:  Section  6  of  tlte  Toxic 
Substances  Control  Act  (TSCA) 
generally  prohibits  the  manufacture, 
processing  and  distribution  in  commerce 
of  polychlorinated  biphenyl  (PCBs).  It 
also  provides  a  procedure  where 
persons  may  petition  the  Administrator, 
for  good  cause  shown,  for  an  exemption 
from  these  prohibiti<His.  This  notice 
announces  EPA's  stay  of  an 
interpretation  of  40  CFR  761.20(c)(1) 
which  was  included  in  the  preamble  to 
the  PCB  Manufacturing.  Processing,  and 
Distribution  in  Commerce  Exemption 
Rule  that  was  published  in  the  Federal 
Register  (55  FR  21023)  on  May  22. 1990. 
EFFECTIVE  DATE:  This  Stay  is  effective  as 
of  July  3. 199a 

FOR  FURTNER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director 
Environmental  Assistance  Division: 
(TS-799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401 M 
St  SW..  Washington,  DC  20460 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 

ADDRESSES:  The  official  record  for  the 
PCB  exemptions  is  located  in  the  TSCA 
Public  Docket  Office.  Rm.  G004.  NE 
Mall,  Environmental  Protection  Agency, 
401 M  St.  SW..  Washington,  DC  20460. 
The  record  is  available  for  copying  and 
inspection  from  8  a.m.  to  12  noon,  and 
from  1  pjn.  to  4  p.m.  Monday  through 
Friday,  excluding  holidays. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

determined  to  stay  the  interpretation  of 
t  761.20(c)(1)  in  die  preamble  to  die 
Polychlorinated  Biphenyl  (PCB) 
Exemption  Rule,  55  FR  21023.  only 
insofar  as  it  requires  entities,  such  as 
the  Electric  Apparatus  Service 
Association.  Inc.  (EASA)  to  obtain  an 
exemption  to  buy  or  sell  PCB 
Transformers  or  PCB-Contaminated 
Transformers,  as  found  in  the  PCB 
Manufacturing,  Processing,  and 
Distribution  in  Commerce  Exemptions 
Rule  published  in  the  Federal  Register 
on  May  22. 1990  (55  FR  21025).  This  stay 
does  not  affect  any  exemption  petition 
addressed  in  that  rule  or  any  other 
aspect  of  that  rule  or  preamble  to  the 
rule.  In  granting  this  stay,  EPA  intends 
to  reevaluate  its  interpretation  of  TSCA 
section  6(e)  and  40  CFR  761.20(cHl) 
along  widi  broader  issues  regarding 
buying  and  selling  of  PCB  Transformers 
and  PCB-Contaminated  Transformers. 
Accordingly,  the  interpretation  requiring 
entities  such  as  EASA  obtain  an 
exemption  to  buy  and  seU  intact  non- 
leaking  PCB  or  PCB-Contaminated 
Transformers  is  hereby  stayed. 


Dated:  August  29, 199a 

CluflaaL.EUikia, 

Director,  Office  of  Toxic  Subittmcea. 

(FR  Doc.  90^21380  Filed  9-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospticric 
Administration 

50CFRPart661 

[Docket  Na  900511-0111] 

Ocean  Salmon  ITstwries  Off  the 
Coasts  Of  Washington,  Oregon,  and 
Caiifomia 

AOENCv:  National  Marine  Fisheries 
Service  (NMFS),  NCAA.  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  announces  the  closure 
of  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Cape  Alava  to  the  Queets  River,      « 
Washington,  at  midnight  September  3, 
1990,  to  ensure  that  the  c(^o  salmon 
quota  is  not  exceeded.  The  Director, 
Northwest  Region.  NMFS  (Regional 
Director),  has  determined  that  the 
recreational  fishery  quota  of  5.400  coho 
salmon  for  the  subarea  will  be  reached 
by  September  3, 199a  The  closure  is 
necessary  to  conform  to  the  preseason 
announcement  of  1990  c<mservation  of 
coho  salmon. 

dates:  Effective:  Qosure  of  the  EEZ 
from  Cape  Alava  to  the  Queets  River, 
Washington,  to  recreational  salmon 
fishing  is  effective  at  2400  hours  local 
time,  September  3, 1990.  Actual  notice  to 
affected  fishermen  was  given  prior  to 
that  time  through  a  special  telephone 
hotline  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  as  {mivided  by  50 
CFR  661.2a  661.21.  and  1661.23  (as 
amended  May  1. 1989).  Comments: 
Public  comments  are  invited  until 
September  25. 199a 
ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten.  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattie,  Washington 
98115-007a  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  die  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-614a 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 


§  661.21(a)(1)  that  "When  a  quota  for  die 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
S  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  preseason  notice  of  1990 
management  measures  (55  FR  18894, 
May  7, 1990),  NOAA  aimounced  that  die 
1990  recreational  fishery  for  all  salmon 
species  in  the  subarea  from  Cape  Alava 
to  the  Queets  River,  Washington,  would 
begin  on  July  2  and  continue  through  the 
earliest  of  September  20  or  the 
attainment  of  either  subarea  quota  of 
3,300  coho  salmon  or  the  overall  quota 
of  37,500  Chinook  salmon  north  of  Cape 
Falcon,  Oregon.  The  subarea  quota  for 
coho  salmon  was  modified  on  July  29  to 


5,400  fish  (55  FR  32259,  August  8, 1990). 
Based  on  the  best  available  information, 
the  recreational  fishery  catch  in  the 
subarea  is  projected  to  reach  the  5,400 
coho  salmon  quota  by  midnight 
September  3, 1990.  Therefore,  the  fishery 
in  this  subarea  is  closed  to  further 
recreational  fishing  effective  2400  hours 
local  time,  September  3, 1990. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the 
Washington  Department  of  Fisheries 
regarding  a  closure  of  the  recreational 
fishery  between  Cape  Alava  and  the 
Queets  River,  Washington.  The  State  of 
Washington  will  manage  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  federal  action.  This 
notice  does  not  apply  to  treaty  Indian 
fisheries  or  to  other  fisheries  which  may 
be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 


this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  pubUc 
comment,  liierefore,  pubUc  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  widi  the  Office  of  die 
Federal  Register,  through  September  25, 
1990. 

Odier  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compUance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
AudMMity:  16  U.S.C.  1801  et  seq. 
Dated:  September  10, 1990. 
David  S.  Ciestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  90-21673  Filed  9-10-flO;  5«1  pmj 
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Proposed  Rules 


Fedand  RegiatoT 

VoL  55,  Na  178 

Ttiunday.  September  13.  1990 


This  section  of  tfie  FEDERAL  REGISTER 
contans  notices  to  the  public  o4  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  nobces 
is  to  give  inteiested  persons  an 
opportunity  to  parttdpite  in  the  nie 
mal(ing  priOr  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servic* 
19CFRPart4 

RIN 1S1S-AAM 

Cargo  Rslsass  NotHleation  to  Certain 
VesssI  and  Air  Canters  and  Bonded 
FadRties  That  Ar«  Not  Part  of  IIM 
Automated  Manifest  System 

agency:  U.S.  Customs  Service, 
Treasury. 

Acnoic  Proposed  rule. 

summary:  The  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  that  Customs  may  notify  certain 
parties  of  the  release  of  their  cargo  by 
posting  in  each  Customs  district  at  the 
start  of  each  business  day  a  computer- 
generated  list  of  shipments  which  have 
been  authorized  for  release  from 
Customs  custody.  It  is  proposed  that 
release  notification  wiU  be 
communicated  in  this  manner  to  vessel 
carriers,  air  carriers  and  bonded 
facilities  which  are  not  participants  in 
the  Automated  Manifest  System,  if  entry 
data  has  been  transmitted  through  the 
Automated  Broker  Interface,  and  the 
cargo  qualifies  for  electronic  entry  filing. 
This  procedure  would  greaUy  decrease 
the  amount  of  paperwork  involved  in 
Customs  processing  of  release 
notifications.  A  notice  was  published 
previously  concerning  this  matter.  After 
consideration  of  comments  received  in 
response  to  this  notice,  certain 
modifications  were  made.  The  modified 
proposal  is  being  republished  for  further 
comments. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1990. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2119.  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW..  Washington. 
DC  20229. 


TOR  FURTMSR  INFORMATION  contact: 

John  Pfeifer.  Office  of  Cargo 
Enfmcement  and  Facilitation  (202)  see- 

8151. 

SUPPLEMENTARY  MTORMATION: 

Background 

Section  1448  of  title  19.  United  States 
Code  (19  U.S.C  1448)  provides  tiiat  no 
merchandise  shall  be  removed  from  the 
place  of  unlading  until  a  permit  for  its 
delivery  is  issued  by  Customs.  Pursuant 
to  19  U.S.C  1484U).  merchandise  shall 
be  released  from  Customs  custody  only 
to  or  upon  the  order  of  the  carrier  by 
whom  the  merchandise  is  brought  to  the 
port  at  which  entry  is  made,  except  that 
merchandise  in  a  bonded  warehouse 
shall  be  released  from  Customs  custody 
only  to  or  upon  the  order  of  the 
proprietor  of  the  warehouse. 

Prior  to  Customs  efforts  to  automate, 
carriers  and  bonded  warehouse 
proprietors  were  notified  of  the  release 
of  their  shipments  by  Customs  by 
receiving  a  paper  copy  of  a  Customs 
docimient  (usually  the  Customs  Form 
3481)  for  each  shipment  which  was 
authorized  for  release  by  Customs. 

In  Customs  efforts  to  automate  all 
phases  of  its  entry  processing  of 
merchandise  into  a  single  automated 
system,  the  Automated  Commercial 
System  (ACS).  Customs  has  developed  a 
new  method  of  informing  carriers  and 
bonded  facilities  of  the  release  of  cargo. 
Two  integral  modules  of  the  ACS,  the 
Automated  Manifest  System  (AMS)  and 
the  Automated  Broker  Interface  (ABI). 
play  a  role  in  the  creation  of  the  new 
method  of  notification  of  cargo  release. 

ABI  permits  qualified  trade 
participants  to  interface  directiy  with 
Customs  computer  and  transmit  entry 
release  and  entry  summary  data  for 
merchandise  being  imported.  ABI 
speeds  entry  processing  and  provides 
two-way  communciation  between  the 
user  and  Customs.  In  this  maimer, 
participants  are  able  to  ensure  the 
accuracy  and  completeness  of  data  by 
accessing  Customs  automated  reference 
files.  Further,  when  Customs  determines 
to  release  a  shipment,  it  can  transmit 
this  message  electronically  to  an  ABI 
entry  filer. 

AMS  is,  in  essence,  both  an  imported 
merchandise  inventory  control  system 
and  a  cargo  release  notification  system. 
By  comparing  information  provided  in 
the  AMS  with  automated  Customs  entry 
data  submitted  through  ABI.  Customs  is 


able  to  make  informed  decisions  with 
respect  to  the  allocation  of  resources  for 
the  inspection  of  merchandise.  One  of 
the  advantages  AMS  provides  to 
participants  is  an  electronic  notification 
of  Customs  action  authorizing  the 
release  of  the  cargo  and  its  delivery  to 
the  consignee. 

While  AMS  and  ABI  participants 
receive  electronic  status  notifications 
regarding  the  release  of  cargo  when 
entry  data  is  furnished  via  ABI,  vessels, 
aircraft  or  bonded  facilities  which  are 
not  participants  in  AMS  do  not  receive 
electrcMiic  notification  of  the  releases. 
Accordingly,  a  broker  may  receive 
electronically  through  ABI  a  cargo 
release  notification  before  a  carrier  or 
bonded  facility  operator  is  aware  that 
Customs  has  approved  the  release  of  the 
cargo.  Until  a  recent  test  program,  non- 
AMS  carriers  were  notified  of  the 
release  of  their  cargo  in  the  same        ^ 
manner  as  pre-automation:  they  were 
notified  of  release  of  shipments  by 
receipt  of  paper  copies  of  documents 
authorizing  release. 

On  August  15, 1988,  Customs 
published  a  notice  in  the  Federal 
Repster  (53  FR  30696),  proposing  to 
discontinue  the  practice  of  providing 
separate  copies  of  release  documents 
with  respect  to  transactions  of  non-AMS 
carriers  and  bonded  facility  operators 
for  which  entry  data  is  furnished  via 
ABI  and  which  based  on  Customs 
analysis  represent  the  most  minimal  risk 
of  violation  of  the  Customs  laws.  In 
these  types  of  transactions,  where  the 
cargo  qualifies  for  electronic  entry  filing 
(electronic  transmission  of  the  entry 
data),  it  was  proposed  that  each 
Customs  distirict  will  post  at  the  start  of 
each  business  day  a  computer  generated 
list  of  the  shipments  which  have  been 
authorized  for  release  from  Customs 
custody.  A  message  that  the  cargo  is 
released  will  still  be  ti^nsmitted  through 
ABI  to  the  ABI  entiy  filer. 

This  procedure  will  greatly  reduce 
Customs  administrative  burden, 
Currenlty.  in  excess  of  50  percent  of  all  " 
entries  are  transmitted  electronically  to 
Customs.  In  response  to  the  increasing 
inflow  of  data  that  is  received 
electi-onically.  this  new  procedure 
permits  Customs  to  decrease  the  amount 
of  paper  documentation  that  is 
generated. 

Ten  comments  were  received  in 
response  to  the  proposal.  An  analysis  of 
the  comments  follows: 


Discussioa  of  CobubodIi 

Commeat  Cemmenters  were 
concerned  that  carriers  may  have  to 
wait  as  long  as  24  hours  for  release  data 
in  an  environment  where  time  is  of  the 
essence.  While  they  may  receive 
information  eariier  about  the  release 
from  an  ABI  fifer.  this  woidd  oot  be 
official  notice  of  release  and  they  may 
be  liable  if  they  accept  a  "release"  from 
an  ABI  filer  for  mercbaadise  that  4oeM 
not  appear  on  the  posted  release  listing 
in  the  customshouse. 
'    Response:  These  commenters  are 
correct  in  stating  that  informaUoa 
received  by  a  carrier  from  an  ABI  filer  is 
not  an  official  notice  of  release,  and  that 
carriers  may  be  liable  if  they  accept  a 
"release"  &t>m  an  ABI  filer.  If  a  earner  is 
misinformed  by  an  ABI  flier  that 
Customs  has  released  merchandise  and 
duties  are  unpaid  on  merchandise  the 
carrier  releases,  the  carri^  woi^d  be 
liable  for  tiie  duties  undw  19  U.S.C 
1448,  even  if  the  merchandise  was 
released  in  good  faith. 

Comment-  A  commenter  suggested 
that  Customs  prohibit  die  release  of 
cargo  on  an  ABI  genovted  Customs 
Form  3461  unless  the  ,^1  generated 
form  is  accompanied  by  a  copy  of  the 
broker's  print-out  of  the  im-lioe  Customs 
release  data. 

Response:  It  is  not  possible  for  all  ABI 
brokers  to  generate  a  print-out  of  the 
broker's  release  message  from  ACS. 
Software  packages  in  use  by  ABLfikrs 
provide  a  variety  of  message  formats 
that  are  likely  to  mean  little  or  notinng 
to  a  carrier. 

Comment-  A  few  commenters 
questioned  Customs  testing  of  diis 
proposal  before  the  proposal  was 
published.  They  also  ^imed  that 
carrien  wouU  be  ecomntically  affected 
significantly  by  this  proposal  and  that 
the  implementation  of  the  testing  of  the 
proposal  prior  to  die  publication  of  the 
notice  of  proposed  rulemaking  deprived 
the  carriers  of  an  opportunity  to 
participate  in  the  development  of  the 
policy. 

Response:  Customs  often  tests 
programs  before  determining  to  proceed 
with  the  program,  fai  this  particular  case, 
the  test  was  abeady  well  underway  and 
in  receipt  of  considerable  siq^port  wbesi 
the  decision  was  made  to  implesient  the 
program  as  a  matter  of  pt^cy. 
Publication  of  the  notice  was 
necessitated  by  the  favorable  responses 
received  following  implementatioa  of 
the  test.  The  carrier  and  the  broker 
national  reprasntatives  were  included  in 
all  consultations  in  advance  of  mitiating 
the  test.  Customs  has  concluded  diat  die 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  soiall  eatities  and  ao 
evidence  has  been  submitted  to  cause  us 
to  reevaluate  this  conclusion. 

Comment-  A  commenter  suggested 
that:  (1)  The  posting  of  the  release 
infaonatioB  in  Ae  customshotise  be 
provided  aore  than  (me  a  day;  (2)  the 
posted  listing  be  sorted  by  corier  code 
or  name;  (3)  the  delivery  document 
received  from  an  ABI  ^er  be  considered 
an  official  notice  of  rdease;  and  (4)  the 
format  of  release  document  be 
consistent  frxmi  district  to  district 

Response:  Customs  does  not  have  die 
resources  to  post  a  listing  more  than 
once  a  day.  While  the  ability  to  sort  die 
posting  by  canio-  code  or  name  is 
attainable,  this  cannot  be  acoomplisfaed 
without  major  systems  reprogramming. 
Regarding  ^  suggestion  that  the  ABI 
flier  be  permitted  to  send  an  official 
notice  of  release,  section  1484  cA  title  19. 
United  States  Code,  provides  that 
Customs  shall  release  merchandise  from 
its  custody  only  to  or  upon  the  <»der  of 
the  carrier  who  breu^  the  merchandise 
into  the  U.S.;  a  statutory  change  wo^ 
be  necessary  for  the  broker  to  be 
allowed  to  give  c^ctal  notice  of  release 
Regarding  ^  consistency  of  the  release 
document,  the  basic  Customs  rriease 
document  is  Customs  Form  3M1  and  it  is 
ctHisistent  from  district  to  district 

Comment-  Some  commenters  were 
concerned  that  the  possibility  exists  that 
carriers  can  make  mistakes  when 
transcribing  information  from  the  daily 
posting  of  the  release  information  in  the 
customshouse. 

Response:  While  transcription  errors 
are  indeed  a  possibility.  Customs 
believes  that  implementation  of  the 
unique  bill  of  lading  requirements 
(Treasury  Decision  86-69),  facilitates  die 
identification  of  carriers  by  die 
Standard  Qiaracter  Alpha  Code 
(SCAC).  substantially  lessening  the 
chaiwe  of  such  errors. 

Comment-  A  commenter  believed  that 
additional  costs  would  be  required  of 
carriers  in  order  to  have  the  daily 
posting  transcribed. 

Response:  Customs  believes  that  due 
to  the  new  unique  bill  of  lading 
requirements,  carriers  could  actually 
save  money.  Because  all  bills  of  lacting 
are  uniquely  identified,  transcription 
errors  are  decreased.  Farther,  the  unique 
identifier  prefixes  afford  the  carriers  die 
opportunity  to  acquire  all  releases  in  a 
central  location  without  expending  time 
traveling  from  location  to  location 
within  the  port 

Comment-  A  commenter  questioned 
the  legality  of  Customs  posting  a  listing 
of  releases  in  the  customshouse  as  an 
adequate  notice  of  release.  The 
commenter  also  was  concerned  that 
release  information  would  not  be  timely. 


Response:  Section  1448  of  title  19, 
United  States  Code  (19  U.S.C  144^ 
provides  tint  ao  merduuKlise  AM  be 
reauived  from  die  place  ofaniiidleg  uirtil 
a  penait  for  Hs  delhrery  is  issoed  by 
Customs.  Custoaa  believes  diat  the 
posting  of  a  tisting  of  releases  ia  dw 
customshouse  Cor  earners  to  see 
complies  widi  19  U.SXI  1448  as  bng  as  . 
the  information  posted  is  suffidmUy 
specific  for  the  carriers  to  identify  the 
merchandise  that  they  are  pemttted  to 
release.  Custoau  farid^  believes  that 
posting  all  releases  for  the  previous 
business  day  fulfiUs  any  tknetiaess 
obligation. 

Comment-  A  commenter  stated  that 
carriers  have  a  continuiiq  need  for 
paper  documents  as  audit  contrri 
evidence. 

Response:  The  expanded  use  of 
electronically  transmitted  messages 
lessens  the  need  for  Custms  paper 
requirements.  Customs  believes  that 
carriers  can  adapt  their  procedures  to 
the  automated  environment.  Expanded 
electronic  transmission  of  entry  and 
manifest  data  should  occur  concurrendy 
with  a  decreased  reliance  on  paper 
documentation.  Favorable  acceptance  of 
the  test  procedures  impbed  agreem^t  of 
the  carriers  with  this  procedure.  This 
acceptance  precipitated  implementing 
diis  procedure  as  policy. 

Comment'  A  commenter  suggested 
that  Customs  posting  for  air  cargo 
include  the  carrier  name  or  code;  the 
flight  number  and  flight  date;  and  die 
master,  house,  or  subhouse  air  waybill 
number  at  die  lowest  level  of  detail 

Response:  After  further  evaluation. 
Customs  has  concluded  that  the  posting 
for  air  cargo  shall  include  the  carrier 
name  or  code  and  the  fli^t  number.  It  is 
believed  that  this  will  provide  more 
specific  notification  to  air  carriers. 
Accordingly,  we  are  pubb^ng  a  second 
proposal  to  indicate  that  this 
information  nvill  be  provided  for  the  air 
carriers. 

Comment-  A  commenter  suggested 
that  Customs  provide  uon-AMS  carriers 
and/or  their  agents  with  an  dectraoic 
release  when  the  filer  is  oa  ABI  and  the 
cargo  qualifies  for  electronic  entry  filing. 
Alternatively,  the  commenter  siigestt 
that  Customs,  under  these 
circumstances,  omtinae  to  (uovide  the 
non-AMS  carrier  with  a  paper  release. 

Response:  In  the  abseoce  of  a 
commitment  to  transmit  manifest  data  to 
Customs,  Customs  cannot  provide 
electronic  release  data  to  non-AMS 
participants.  The  purpose  of  this 
regiilation  is  to  decrease  reliance  on 
paper  documentation  and  encourage 
participation  in  AMS.  Accordingly,  if 
entry  data  is  transmitted  throu^  ADI 
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and  the  cargo  qualifies  for  electronic 
entry  filing,  but  a  carrier  is  non-AMS.  it 
would  be  counter  to  the  purpose  of  the 
regulation  to  provide  the  carrier  with  an 
electronic  release.  Paper  releases  will 
continue  to  be  issued  to  non-AMS 
carriers,  however,  if  entry  data  is  not 
filed  through  ABI  or  the  cargo  does  not 
qualify  for  electronic  entry  filing. 

Conclusion 

The  original  proposal  has  been 
modified,  as  noted  in  the  above 
discussion.  Customs  is  republishing  the 
proposal  with  the  modifications  to  allow 
interested  parties  additional  opportunity 
to  submit  comments. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  {  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2119,  Customs  Headquarters,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229.  Commenters  on  the  original 
proposal  need  not  resubmit  their 
comments.  The  previously  submitted 
comments  will  be  reconsidered  with  any 
new  conunents  received  in  response  to 
this  notice. 

Executive  Order  12291 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
Section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordifigly,  the  amendment  is  not 
subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 


List  of  Subjects  in  19  CFR  Part  4 

Carrier.  Release  of  merchandise, 
vessels. 

Proposed  Amendments 

It  is  proposed  to  amend  part  4  of  the 
Customs  Regulations  (19  CFR  part  4)  as 
set  forth  below: 

PART  4-VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4.  Customs  Regulations  (19  CFR 
part  4)  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1624; 
46  U.S.C.  App.  3. 

2.  It  is  proposed  to  revise  S  4.38(a), 
Customs  Regulations,  to  read  as  follows: 

{4.^   Release  of  cargo. 

(a)  No  imported  merchandise  shall  be 
released  from  Customs  custody  until  a 
permit  to  release  such  merchandise  has 
been  granted.  Such  permit  shall  be 
issued  by  the  district  director  only  after 
the  merchandise  has  been  entered  and. 
except  as  provided  for  in  §  141.102(d)  or 
part  142  of  this  chapter,  the  duties 
thereon,  if  any,  have  been  estimated  and 
paid.  Generally,  the  permit  shall  consist 
of  a  document  authorizing  delivery  of  a 
particular  shipment  or  an  electronic 
equivalent  Alternatively,  the  permit 
may  consist  of  a  report  which  lists  those 
shipments  which  have  been  authorized 
for  release.  This  alternative  cargo 
release  notice  may  be  used  when  the 
manifest  is  not  filed  by  the  carrier 
throu^  the  Automated  Manifest 
System,  the  entry  has  been  filed  through 
the  Automated  Broker  Interface,  and 
cargo  qualifies  for  Electronic  Entry 
Filing.  The  report  shall  be  posted  in  an 
area  to  which  the  public  has  access. 

(1)  Where  the  cargo  arrives  by  vessel, 
the  report  shall  consist  of  the  following 
data  elements: 

(i)  Vessel  Name  or  Code,  if 
transmitted  by  the  entry  filer 

(ii)  Carrier  code; 

(iii)  Voyage  Number,  if  transmitted  by 
the  entry  filen 

(iv)  Bill  of  Lading  Number 

(v)  Quantity  Released;  and 

(vi)  Entry  Number  (including  filer 
code). 

(2)  Where  the  cargo  arrives  by  air.  the 
report  shall  consist  of  the  following  data 
elements: 

(i)  Air  Waybill  Number 

(ii)  Quantity  Released: 

(iii)  Entry  Number  (including  filer 
code); 

(iv)  Carrier  code;  and 

(v)  Flight  number,  if  transmitted  by 
the  entry  filer. 


(3)  In  the  case  of  merchandise 
traveling  via  in-bond  movement,  the 
report  tdll  contain  the  following  data 
elements: 

(i)  Immediate  Transportation  Bond 
Number 

(ii)  Carrier  code; 

(iii)  Quantity  Released;  and 

(iv)  Entry  Number  (including  filer 
code).  When  merchandise  is  released 
without  proper  permit  before  entry  has 
been  made,  the  district  director  shall 
issue  a  written  demand  for  redelivery. 
The  carrier  or  facility  operator  shall 
redeliver  the  merchandise  to  Customs 
within  30  days  after  the  demand  is 
made.  The  district  director  may 
authorize  unentered  merchandise 
brought  in  by  one  carrier  for  the  account 
of  another  carrier  to  be  transferred 
within  the  port  to  the  latter  carrier's 
facility.  Upon  receipt  of  the  merchandise 
the  latter  carrier  assumes  liability  for 
the  merchandise  to  the  same  extent  as 
though  the  merchandise  had  arrived  on 
its  own  vessel. 


Carol  Hallett. 

Commissioner  of  Customs. 

Approved:  August  22, 1990. 
John  P.  Simpson. 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc  90-21512  Filed  9-12-90;  8:45  am] 

MLUNQ  CODE  4«20-0a-ll 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

RIN2900-AO33 

Loan  Guaranty,  Approval  and 
Withdrawal  of  Automatic  Processing 
Privileges 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulatory 

amendments — extension  of  comment 

period. 

summary:  On  August  17. 1990.  the 
Department  of  Veterans  Affairs  (VA) 
published  in  the  Federal  Register  (55  FR 
33724)  proposed  amendments  to  its  loan 
guaranty  regulations  (38  CFR  part  36)  to 
set  forth  the  requirements  that  lenders 
must  satisfy  to  process  VA  guaranteed 
home  loans  on  the  automatic  basis  and 
to  prescribe  standards  and  procedures 
for  withdrawal  of  automatic  processing 
authority.  It  has  been  determined  that 
the  public  comment  period  on  these 
proposed  amendments  should  be 
extended  for  an  additional  30  days,  i.e.. 
until  October  17. 1990. 


DATfcS:  Comments  most  be  received  on 
or  before  Octoi)erl7. 199a  Comments 
will  be  available  for  public  inspecti(» 
until  October  26. 1990.  VA  proposes  to 
make  these  regdatory  amcsidments 
effective  30  days  after  publicatioB  of  dM 
final  regulatioas. 

AOORESKS:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  tfus 
pn^Mwal  to  the  Secretary  of  Veterans 
Affairs,  (271A1 810  Vemont  Avenue 
NW.,  Washii^on.  DC  20420. 

All  written  comments  will  be 
available  for  public  inspectiwi  in  room 
132,  Veterans  Service  Unit  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  pjn.  Monday  through  Friday  (except 
holidays)  until  October  17. 1990. 
FOR  fURTHER  MFORMATKM  CONTACT: 

Ms.  Judith  A.  Caden,  Assistant  Director 

for  Loan  Policy  (264).  Loan  Guaranty 

Sffl^'ice,  Veterans  Benefits 

Administration.  Department  of  Veterans 

Affairs,  Washington,  DC  2042a  (202) 

233-3042. 

Charles  A.  Fountciiie. 

Records  Management  Serrice. 

[FR  Doc.  90-21587  Filed  »-12-g0;  8:45  an] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdndnistraHon 

49  CFR  Part  571 

[Docket  No.  82-OS;  Notico  3] 

RIN  2127— AAr46 

Federal  Motor  Vehicle  Safety 
Standard^  Seating  Reference  Point 

agency:  Natienal  Highway  lYaffic 
Safety  Administratis  (NHTSA),  DOT. 
action:  Supplementary  notice  of 
proposed  rulemaicing. 

summary:  This  notice  reopens  die 
rulemaldng  action  proposing  to  change 
the  definition  of  "seathig  reference 
point"  (SRP)  in  this  agency's  safety 
standards.  The  SRP  identifies  a  sin^e 
adjostment  point  for  each  seating 
position,  which  point  is  then  used  to 
determine  whether  that  seating  position 
of  the  vehicle  complies  with 
requiremoits  set  forth  in  several  of  die 
safety  standards. 

This  notice  proposes  to  malce  clear  in 
the  definition  of  SRP  that  the  91P  does 
not  establish  the  absolute  reaimosl 
point  1o  which  a  seat  can  be  adjusted. 
This  notice  vmuld  also  amend  die 
current  definition  of  SRP  to  provide  that 
the  SRP  is  established  using  OSth 
percentile  adult  male  leg  segments, 


instead  of  the  smaller  90di  percentile 
adult  male  leg  segments  in  the  cerrent 
definition.  The  agency  beeves  that 
these  proposed  <^aoges  would  make  the 
definition  of  SRP  consistent  wiA  conent 
industry  practice.  The  puUic  is  asked  to 
provide  information  about  die  impacts 
on  the  vehide  design  process  that  would 
result  from  these  proposed  changes. 
DATES:  Comments  must  be  received  by 
NHTSA  not  later  than  November  13. 
1990. 

If  adopted  as  a  final  rale,  tins  diaage 
in  the  definition  of  SRP  would  take 
effect  September  1. 1992. 
ADDRESSES:  Comments  riiould  refer  to 
Docket  No.  82-05;  Notice  3  and  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109. 400  Sevendi  Street,  SW., 
Washington,  DC  20590.  (Docket  hours 
are  9:30  a.m.  to  4  p.m.  Monday  through 
Friday). 

FOR  RIRTHER  INPORMATKM  CONTACT: 
Mr.  John  Hindi,  Crash  Avoidance 
Division.  NRM-11,  room  5307.  NHTSA, 
400  Sevendi  Street.  SW.,  Washington. 
DC  20590  (202-366-5398). 
SUPPLEMENTARY  INFORMATION: 

Seating  Refemice  Point 

The  term  seating  reference  point  is 
defined  in  49  CFR  571.3  as: 

[T]he  manufacturer's  design  reference 
point  which — 

(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position  in  a  vehicle; 

(b)  Has  coordinates  established 
relative  to  the  designed  vehicle 
structure; 

(c)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh;  and 

(d)  Is  die  reference  point  employed  to 
position  the  two  dimensioned  templates 
described  in  SAE  Recommended 
Practice  ]826.  "Manikins  for  Use  in 
Defining  Vehide  Seating 
Accommodations."  November  1962. 

The  four  conditions  set  forth  in  the 
definition  of  "seating  reference  point" 
are  intended  to  ensure  that  only  one 
point  will  be  the  "seating  reference 
point"  for  any  seating  position,  and  to 
ensure  that  eil  parties  can  agree  where 
that  "seating  reference  point"  is  located. 
The  "seating  reference  point" 
(hereinafter  referred  to  as  "SRIH  i>  tben 
used,  either  directly  or  indirecdy.  as  a 
reference  point  to  detennine  compliance 
with  several  of  the  agency's  safety 
standards.  Standards  No.  103, 104. 107, 
and  111  each  use  the  SRP  as  a  reference 
point  to  define  a  field  of  view  or  certain 
areas  of  the  windshield  that  must 
comply  with  specified  requirements. 
Standards  No.  201.  202.  207.  and  210 
each  use  the  SRP  as  a  reference  pohit 
for  determining  the  components  that  are 


sut)|ect  to  the  re^ttremests  ot  tne 
standard  or  for  positioning  the  seats  to 
determine  compKance  with  the 
requirements  of  die  ^andard. 

Summary  of  This  Proposal 

Before  discussing  the  iengdqr  histofy 
of  this  rulemaking  action,  it  might  be 
helpful  to  the  reader  to  have  a  brief 
summary  of  this  rulemaking  action.  This 
notice  proposes  to  follow  the  course 
originally  suggested  in  die  agency's 
advance  notice  of  proposed  rulemaldng. 
That  is.  the  SRP  would  not  necessarily 
represent  the  absolute  rearmost  positioa 
of  an  adjustable  seat,  but  would 
represent  the  adjustment  position 
determined  using  95th  percentile  male 
leg  segments  on  the  drafting  template. 
This  {voposed  approach  is  substantively 
identical  to  the  recommended  practice 
of  the  Sodety  of  Automotive  E^neers. 

The  1986  notice  of  proposed 
rulemaking  had  proposed  to  abandcm 
this  course  because  of  s  perceived 
safety  need  to  ensure  that  Standard  No. 
210  compliance  testing  was  conducted 
with  adjustable  seats  adjusted  to  the 
absolute  rearmost  position.  Standard 
No.  210  has  subsequendy  been  amended 
to  ensure  such  positioning  without 
referring  to  the  SRP.  Hence,  diere  is  no 
longer  any  safety  need  to  redefine  the 
SRP  to  ensure  that  the  upper  anchorage 
location  will  be  measured  with  the  seats 
positioned  as  far  rearward  as  possible. 
This  notice  proposes  to  abandon  the 
course  proposed  in  1986  and  substitute 
an  approach  that  appears  to  be  accepted 
by  the  industry  and  by  other 
governments. 

The  detailed  history  of  diis 
rulemaking  and  the  agency's  current 
proposal  is  set  forth  below. 

Mercedes-Benz's  Petititm  to  Amead  the 
Definition  of  SRP 

Mercedes-Benz  of  North  America,  Inc. 
(hereinafter  referred  to  as  "Mercedes") 
filed  several  petitions  asking  for  a 
change  in  the  definition  of  SRP  and  for 
changes  in  how  particular  safety 
standards  use  SRP  as  a  reference. 
Mercedes'  petitions  posed  the  question 
of  whether  the  existing  definition  of  SRP 
successhilly  accoaqilished  its  purpose  of 
identifying  tme  particular  point  for  each 
designated  seating  position  diat  is  the 
SRP.  or  whether  there  is  an 
inconsistency  between  paragraphs  (a) 
and  (d)  in  die  definition  of  SRP. 

Specifically,  paragraph  (a)  in  the 
definition  of  SRP  states  diat  die  SRP 
establishes  die  rearmost  normal  design 
driving  or  riding  position  for  each  seat. 
Mercedes  argues  that  diis  language 
suggests  that  die  S^  may  be  located 
forward  of  die  rearmost  seat  adjustment 
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position.  According  to  this  argument,  if 
the  agency  intended  the  SRP  to  be 
located  at  the  rearmost  adjustment 
position  for  the  seat,  there  was  no 
reason  to  include  the  word  "normal"  in 
paragraph  (a).  Instead,  paragraph  (a) 
would  simply  specify  that  the  SRP 
estabUshes  the  rearmost  design  driving 
or  riding  position.  Since  paragraph  (a) 
actually  specifies  that  the  SRP 
establishes  the  rearmost  normal  design 
driving  or  riding  position,  the  SRP  may 
be  located  at  some  seat  adjustment 
position  other  than  the  rearmost 
position,  according  to  this  argiunent 

If  one  accepts  this  course  of 
reasoning,  the  issue  then  becomes  how 
one  determines  which  seat  adjustment 
position  represents  the  "rearmost 
normal  design  driving  or  riding  position" 
for  purposes  of  the  SRP.  The  Mercedes 
petition  contends  that  this  question  is 
answered  in  paragraph  (d)  of  the 
definition  of  SRP.  Paragraph  (d) 
provides  that  the  SRP  must  be  the 
reference  point  employed  to  position  the 
two  dimensional  templates  described  in 
the  November  1962  version  of  SAE 
Recommended  Practice  1826.  The 
November  1962  version  of  that  SAE 
Recommended  Practice  includes 
sfjecifications  for  thigh  and  lower  leg 
segments  in  the  10th  percentile,  50th 
percentile,  and  90th  percentile  lengths. 
Since  paragraph  (a)  of  the  SRP  deHnition 
provides  that  the  SRP  is  the  rearmost 
normal  position  for  the  seat  one  must 
choose  the  thigh  and  lower  leg  segments 
for  the  template  that  result  in  the 
rearmost  seat  adjustment  position.  By 
definition,  the  90th  percentile  segments 
are  larger  than  the  10th  and  50th 
percentile  leg  segments.  Therefore, 
Mercedes  argued  that  paragraph  (d)  of 
the  SRP  defmition  seems  to  require  the 
use  of  90th  percentile  thigh  and  lower 
leg  segments  to  determine  the  location 
of  the  SRP. 

Mercedes'  petition  asked  that  the 
definition  of  SRP  be  amended  so  that  the 
95th  percentile  thigh  and  lower  leg 
segments  be  used  to  determine  the 
location  of  the  SRP.  According  to 
Mercedes,  the  use  of  these  longer  leg 
segments  on  the  template  would  bring 
the  definition  up  to  date  with  current 
industry  practices  and  promote  the 
harmonization  of  United  States  and 
European  motor  vehicle  safety 
standards.. 

Advance  Notice  of  Proposed 
Rulemaking  on  SRP  Definition 

After  evaluating  the  Mercedes' 
petition,  NHTSA  published  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
granting  the  petition  on  March  8. 1982 
(47  FR  9865).  The  ANPRM  stated  that 
the  SRP  did  not  represent  the  absolute 


rearmost  position  to  which  the  seat 
could  be  adjusted.  This  conclusion  was 
explained  as  follows: 

The  definition  of  Seating  Reference  Point 
establishes  limitations  on  where 
manufacturers  must  locate  that  point  but 
does  not  prevent  manufacturers  from 
extending  seat  track  travel  behind  the  point. 
The  first  part  of  the  definition  indicates  that 
the  Seating  Reference  Point  is  the 
manufacturer's  design  reference  point  which 
establishes  the  rearmost  normal  design 
driving  or  riding  position.  As  such,  it 
represents  the  rearmost  design  point  from 
which  manufacturers  are  required  to  meet 
various  performance  standards.  It  does  not 
establish  the  absolute  rearmost  point  to 
which  a  seat  may  be  adjusted.  47  FR  9866. 

The  ANPRM  included  the  following 
discussion  with  respect  to  Mercedes' 
request  to  use  the  95th  percentile  leg 
segments  in  lieu  of  the  90th  percentile 
leg  segments  specified  currently: 

The  agency  finds  merit  in  Mercedes-Benz's 
request  that  95th  percentile  male  leg 
segments  instead  of  90th  percentile  male  leg 
segments  be  referenced  in  the  definition  of 
Seating  Reference  Point.  To  the  extent  that 
industry  now  uses  95th  percentile  male  leg 
segments  instead  of  90th  percentile  male  leg 
segments  in  its  design  efforts,  implementation 
of  safety  standards  written  on  90th  percentile 
male  leg  segments  necessitates  largely 
duplicative,  although  slightly  different 
measurements  to  be  made.  47  FR  9866. 

The  ANPRM  stated  that  NHTSA 
planned  to  issue  a  notice  of  proposed 
rulemaking  with  respect  to  the  definition 
of  SRP,  The  purpose  of  the  ANPRM  was 
to  allow  interested  parties  an 
opportunity  to  raise  issues  and  provide 
information  that  the  agency  should 
consider  when  formulating  its  proposal. 

Notice  (rf  Proposed  Rulemaking  on  SRP 
Definition 

After  evaluating  the  comments 
received  on  the  ANPRM  and  other 
pertinent  information.  NHTSA  published 
a  notice  of  proposed  rulemaking  (NPRM) 
on  this  topic  on  lune  5, 1988  (51  FR 
20536).  The  agency's  thinking  with 
respect  to  the  Mercedes'  petition  had 
changed  substantially  since  the  ANPRM. 
On  the  subject  of  the  relationship  of  the 
SRP  to  the  seat  adjustment  position,  the 
NPRM  stated  that  the  interpretation  set 
forth  in  the  ANPRM  was  incorrect.  The 
agency  explained  its  shift  in  thinking  as 
follows: 

Because  Standard  No.  210  uses  the  SRP  as 
its  reference  point  the  requirement  that  the 
seats  be  in  the  absolute  rearmost  position 
would  dictate  that  the  SRP  be  established 
with  the  seat  in  that  position.  A  manufacturer 
could  not  establish  two  seating  reference 
points,  so  that  the  location  dictated  by 
Standard  No.  210  would  prevent  a 
manufacturer  from  having  seat  positions  to 
the  rear  of  the  SRP.  In  effect,  the  SRP  usage  in 


Standard  No.  210  would  decide  the  question 
presented  by  Mercedes  in  favor  of  the 
rearmost  position. 

The  agency  surveyed  the  location  of 
the  SRPs  in  vehicles  it  tested  during  its 
most  recent  compliance  testing  program, 
and  found  that,  without  exception,  the 
manufacturers  had  determined  the  SRP 
with  the  seat  in  its  rearmost  position. 

These  circumstances  have  led  the 
agency  to  modify  the  SRP  interpretation 
announced  in  the  ANPRM.  That 
interpretation  could  lead  a  manufacturer 
to  conclude  that  a  seating  position 
rearward  of  the  SRP  could  be  occupied 
while  the  vehicle  is  in  motion.  However, 
there  is  test  data  indicating  that  an 
anchorage  positioned  forward  of  the 
SRP  may  allow  for  increased  head 
movement.  It  is  therefore  the  agency's 
opinion  that  the  reference  in  the  SRP 
definition  to  the  "rearmost  normal 
design  driving  or  riding  position"  means 
the  rearmost  position  to  which  a  seat 
can  be  adjusted  when  the  vehicle  is  in 
operaiion.  To  further  clarify  this 
meaning,  the  agency  is  proposing  to 
delete  the  word  "normal"  from  the  SRP 
definition.  51  FR  20538. 

On  the  topic  of  which  leg  segments 
(the  90th  or  95th  percentile  male)  should 
be  used  with  the  two  dimensional 
template  to  determine  the  location  of  the 
SRP,  the  ANPRM  had  indicated  that  the 
agency  was  considering  amending  the 
definition  of  SRP  to  specify  that  the  two 
dimensional  template  use  the  95th 
percentile  male  leg  segments  to 
determine  the  location  of  the  SRP.  The 
NPRM  proposed  a  different  course  of 
action  as  follows: 

Upon  reviewing  the  comments,  the 
agency  has  tentatively  concluded  that 
the  best  way  to  deal  with  the  question 
posed  by  the  incorporation  of  SAE  J826 
would  be  to  limit  the  incorporation  to 
aspects  of  SAE  1826  other  than  leg 
segment  length.  One  constant  featiu«  of 
SAE  J826  throughout  its  successive 
editions  has  been  the  location  of  the 
template's  H-point  with  reference  to  the 
seat  cushion  and  seat  back.  This 
location  has  not  varied  with  the  changes 
in  leg  segment  length,  and  would  appear 
to  be  a  imiform  design  consideration  in 
the  manufacturers'  placement  of  their 
SRPs.  The  agency  is  accordingly 
proposing  to  limit  the  reference  to  SAE 
1826  in  the  definition  of  SRP.  thereby 
excluding  leg  segment  length  as  a  factor 
in  the  location  of  the  SRP.  51  FR  20537. 

Leg  segment  length  is  a  factor  in  the 
existing  definition  of  SRP.  because  the 
length  of  those  segments  is  related  to  the 
seat  adjustment  position  at  which  the 
SRP  will  be  located.  Under  the  approach 
proposed  in  the  NPRM,  the  seat 
adjustment  position  at  which  the  SRP 


will  be  located  was  specified  as  the 
rearmost  position.  Since  the  appropriate 
seat  adjustment  position  was  achieved 
without  reference  to  any  particular  leg 
segment  length,  and  since  there  was  no 
other  reason  for  referring  to  a  particular 
leg  segment  length  in  the  definition  of 
SRP,  the  NPRM  proposed  to  delete  the 
reference  to  leg  segment  length  from  the 
SRP  definition. 

Notice  of  Proposed  Rulemaking  on 
Standard  No.  210 

Standard  No.  210.  Seat  Belt  Assembly 
Anchorages  (49  CFR  571.210)  sets 
performance  requirements  for  safefy 
belt  anchorages  to  ensure  their  proper 
location  for  effective  occupant 
protection  and  to  reduce  the  likelihood 
of  the  anchorages'  failing  when  exposed 
to  crash  forces.  After  receiving 
comments  on  the  NPRM  proposing  to 
redefine  SRP.  NHTSA  published  a 
notice  of  proposed  rulemaking  to  amend 
Standard  No.  210  (52  FR  3293;  February 
3. 1987). 

The  NPRM  for  Standard  No.  210 
included  some  discussion  relevant  to  the 
rulemaking  to  amend  the  definition  of 
SRP.  because  Mercedes  had  submitted  a 
separate  petition  to  amend  Standard  No. 
210.  That  standard  had  provided  that 
for  the  purposes  of  determining 
compliance  with  the  upper  anchorage 
location  requirements,  a  seat  is  to  be 
placed  in  its  full  rearward  and 
downward  position  and  the  H-point  of 
the  two  dimensional  template  is  to  be 
located  at  the  SRP.  Mercedes'  separate 
petition  to  amend  Standard  No.  210 
asked  that  this  standard  be  amended  to 
delete  the  reference  to  the  seat  in  its  full 
rearward  position,  because  Mercedes 
believed  that  this  seat  positioning  was 
inconsistent  with  the  requirement  that 
the  template's  H-point  be  located  at  the 
SRP. 

The  Standard  No.  210  NPRM  included 
the  followii\g  discussion  of  the  SRP: 

In  1985,  daring  the  agency's  compliance 
testing  on  Standard  No.  210,  NHTSA  gathered 
data  on  the  relationship  of  the  SRP  to  the 
rearmost  position  of  the  seat  on  the  seat 
track.  NHTSA  found  that  the  SRP  coincided 
with  the  rearmost  position  of  the  seat  in  all  of 
the  cars  tested.  Recently,  manufacturers  have 
provided  additional  information  on  this  issue 
to  the  agency.  In  responding  to  the  agency's 
June  1986  (51  FR  20536)  notice  of  proposed 
rulemaking  on  redefining  the  term  "seating 
reference  point,"  several  manufacturers 
indicated  that  they  now  provide  extended 
seat  track  travel  in  some  of  their  vehicles.  For 
example.  Ford  said  that  most  of  its  passenger 
vehicles  and  some  of  its  light  trucks  have 
extended  seat  track  travel  and  American 
Motors  said  that  about  50  percent  of  its 
current  and  planned  vehicles  have  extended 
seat  track  travel.  Thus,  in  those  vehicles  the 
seating  reference  point  would  not  coincide 


with  the  rearmost  position  of  the  seat  on  its 

track. 

*        •        *        •        • 

However,  the  agency  plans  to  use  the 
existing  seating  reference  point,  which  may 
not  be  the  rearmost  position,  for  testing  to 
determine  whether  the  lap  portion  of  a  lap 
belt  or  a  lap/shoulder  belt  meet  the  minimum 
and  maximum  mounting  angle  requirements. 
The  agency  is  concerned  that  the  minimum 
lap  belt  angle  for  5th  percentile  adult  females 
would,  in  all  likelihood,  l>e  marginal  if  the 
rearmost  seating  position  is  used,  rather  than 
the  seating  reference  point  52  FR  3296 
(Emphasis  added). 

The  emphasized  language  in  this 
notice  makes  clear  that  NHTSA's  1987 
interpretation  of  SRP  was  that  set  forth 
in  the  ANPRM.  That  is,  the  SRP  is  not 
necessarily  located  at  the  absolute 
rearmost  point  to  which  a  seat  can  be 
adjusted.  Instead,  the  SRP  would  be 
located  usmg  the  90th  percentile  leg 
segments  on  the  two-dimensional 
template.  However,  this  1987 
interpretation  meant  that  the  SRP  used 
in  the  United  States  would  be 
inconsistent  with  the  European 
standard,  which  uses  the  95th  percentile 
leg  segments  on  the  two-dimensional 
template  to  locate  the  SRP.  Further,  this 
1987  interpretation  did  not  change  the 
fact  the  NHTSA  had  pubUshed  an 
NPRM  in  1986  that  proposed  to  locate 
the  SRP  with  the  seat  in  its  absolute 
rearmost  adjustment  position. 

Proposed  New  Definition  of  SRP 

NHTSA  recognizes  that  any  change, 
no  matter  how  seemingly  iimocuous.  to 
the  definition  of  SRP  will  affect  the 
design  process  and  decisions  for 
millions  of  vehicles  every  year.  The  SRP 
is  directly  or  indirectly  referenced  in 
eight  different  safefy  standards 
(Standards  No.  103. 104, 107.  Ill,  201. 
202,  207.  and  210).  The  location  of  Uie 
SRP  necessarily  and  directly  affects  the 
length  of  the  seat  track,  the  location  of 
the  inside  rear  view  mirror,  and  so  forth. 
These  design  decisions  must  be  made 
very  early  in  the  design  process.  Further, 
these  design  decisions  directly  influence 
the  occupant  protection  capibilities  of 
the  vehicle.  Because  of  these  far- 
reaching  consequences,  NHTSA  must 
thoroughly  analyze  all  the  effects  of  any 
proposed  change  to  the  definition  of 
SRP. 

Upon  further  consideration.  NtTTSA 
has  tentatively  concluded  that  the 
approach  proposed  in  the  NPRM  would 
not  be  the  best  approach  for  the  agency 
to  follow  in  this  nilemaking  action.  The 
NPRM  based  its  proposed  approach  on 
the  fact  that  Standard  No.  210  uses  the 
SRP  as  the  reference  point  for  the  upper 
shoulder  belt  anchorage.  There  are  test 
data  indicating  that  an  anchorage 
positioned  forward  of  an  occupant's 


shoulder  can  allow  increased  head 
movement  thus  potentially  increasing 
the  risk  of  head  injury.  These  data  led  to 
the  conclusion  that  Standard  No.  210 
should  not  permit  upper  anchorages  to 
be  located  forward  of  an  occupant's 
shoulder,  regardless  of  the  seat 
adjustment  position.  The  rearmost  seat 
adjustment  position  is  the  position  in 
which  an  upper  anchorage  would  be 
most  likely  to  be  forward  of  an 
occupant's  shoulder.  Since  Standard  No. 
210  used  the  SRP  to  define  the  seat 
adjustment  position  used  to  determine 
compliance  with  the  standard's 
anchorage  location  requirements,  the 
NPRM  proposed  to  define  SRP  as  the 
rearmost  position  to  which  a  seat  can  be 
adjusted  while  the  vehicle  is  in 
operation.  This  proposal  would  have 
used  the  definition  of  SRP  as  the  means 
of  ensuring  that  an  upper  anchorage 
could  not  be  located  forward  of  the 
occupant's  shoulder  at  any  seat 
adjustment  position. 

This  approach  now  appears 
needlessly  intrusive  into  the  vehicle 
design  process,  because  there  are 
simpler,  but  equally  effective,  means  of 
ensuring  that  seats  are  positioned  in  the 
rearmost  position.  For  example,  NHTSA 
recentiy  amended  Standard  No.  210  so 
that  it  no  longer  refers  to  the  SRP  as  the 
means  of  indentifying  the  seat 
adjustment  position  used  to  determine 
compliance  with  the  standard's  upper 
anchorage  location  requirements.  55  FR 
17970;  April  30. 1990.  In  place  of  the  SRP, 
Standard  No.  210  now  specifies  that  the 
design  "H"  point  of  the  seat  for  its  full 
rearward  and  downward  position  will 
be  used  to  determine  compliance  with 
the  upper  anchorage  location 
requirements.  Accordingly,  Standard 
No.  210  no  longer  provides  sufficient 
justification  for  amending  the  definition 
of  SRP  to  ensure  seats  will  be  positioned 
at  the  rearmost  adjustment  position. 
Moreover,  if  any  other  safety  standard 
that  currentiy  refers  to  the  SRP  to  define 
the  seat  adjustment  position  should,  for 
safety  reasons,  have  the  seat  adjusted  to 
the  rearmost  position  for  compHance 
testing,  as  was  the  case  with  Standard 
No.  210.  any  such  standard  could  be 
amended  in  the  same  way  as  was 
Standard  No.  210.  Hence,  the  agency 
tentatively  concludes  that  there  is  no 
reason  to  proceed  along  the  lines 
proposed  in  the  previous  NPRM  on  this 
subject. 

Having  tentatively  decided  to 
abandon  the  course  proposed  in  the 
NPRM.  the  agency  is  now  proposing  to 
return  to  the  approach  contemplated  in 
the  ANPRM  for  this  rulemaking.  This 
approach  would  be  implemented  by 
amending  the  definition  of  SRP  to  be 
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similar  to  ttie  SgRP  concept  used  by  the 
Society  of  Automotive  Ei^ineers  (SAE). 
This  concept  is  defined  in  SAE 
Recommended  Practice  )1100  )UN  84. 
"Motor  Vehicle  Dimensions,"  as  follows: 

Seafins  lafeiewce  point  (S^tF>— 11w 
manufacturer's  design  reference  point 
wiuck — 

(a)  Estabtiahea  llie  reaimoat  normal  desi^i 
drivii^  or  riding  poaition  of  each  designated 
seating  position  Mfaich  indudaa  consideration 
of  all  modes  of  adiuatment  horizontal 
vertical,  and  tilt  in  a  vehicle; 

(b)  Has  X.  Y.  Z  coordinates  established 
relative  to  the  designed  vehicle  stractnre; 

(c)  Simuhfes  the  position  of  the  pivot 
center  of  the  hmnaa  torso  and  thigh:  and 

(d)  b  the  reference  point  employed  to 
positioB  the  two-dimensional  drafting 
template  %vith  the  96th  percentile  leg 
described  in  SAE  )a28  APR  aa 

The  eSect  of  adopting  a  definition 
similar  to  diis  definition  in  a  final  rale 
would  be  to  provide  diat  the  SRP  need 
not  reflect  die  rearmost  adjustment 
position  for  a  seating  position.  Instead, 
under  the  definition  proposed  in  this 
notice,  the  SRP  would  reflect  the 
adjustnoent  position  iot  a  seating 
position  that  accommodates  a  drafting 
template  using  leg  segments 
represoitative  of  a  95th  percentile  adult 
male.  If  a  seating  position  provided 
adjustment  positions  to  accommodate 
persons  larger  than  the  95th  percentile 
adult  male,  any  such  adjustment 
positions  would  not  affect  the  location 
of  the  SRP. 

NHTSA's  proposed  definition  of  SRP 
would  indude  three  minor  technical 
diflierences  frtMn  the  current  SAE 
definition  of  SgRP.  First,  this  proposed 
definition  would  include  references  to 
SAE  JllOO  lUN  84  to  define  the  term 
"design  H-point"  in  the  introductwy  text 
of  the  proposed  definition  auod  the  "X,  Y, 
Z  cooidinates"  in  subparagraph  (b)  of 
the  proposal.  These  references  will 
ensure  that  there  are  no  ambiguous  or 
undefined  concepts  in  the  proposed 
definition. 

Second,  this  proposed  definition 
would  refer  in  subparagraph  (d)  to  the 
two-dimensional  (kafting  template  with 
the  95th  percentile  leg  described  in  SAP 
J826  MAY  87.  This  is  a  m<M«  recent 
version  of  SAE  ]826  than  the  April  1980 
version  referenced  in  SAE  Ilioa  This 
more  recent  version  of  SAE  ]82e  did  not 
make  any  changes  to  either  the  two- 
dimensional  drafting  template  or  the 
95th  percentile  leg  bom  the 
specifications  set  forth  in  the  April  1980 
version  of  the  standard.  Since  there  are 
no  substantive  differences  in  the 
relevant  portitms  ot  the  newer  and  older 
versions  of  this  SAE  standard,  the 
agency  prefers  to  propose  to  use  the 
provisions  in  the  newer  version,  because 


this  version  is  more  readily  available. 
This  proposed  substitution  of  the  more 
recent  version  of  SAE  J826  would  also 
be  consistent  with  the  agmcy's  April  30, 
1990  amendment  of  Standard  No.  210  (55 
FR 17970).  In  that  rule,  NHTSA 
substituted  the  description  of  the  two- 
dimensional  drafting  template  in  the 
most  recent  version  of  SAE  J828  for  an 
older  version  of  the  SAE  standard,  since 
there  had  been  no  changes  in  the 
provisions  for  the  two-dimensional 
template. 

Third,  this  proposed  definition 
includes  a  provision  in  the  event  that  a 
seating  position  cannot  accommodate  a 
person  the  size  of  the  two-dimensional 
drafting  tonplate  with  the  95di 
percentile  leg  segments.  For  example, 
the  seating  positions  in  some  small  cars, 
particularly  the  rear  seats,  may  be  too 
small  to  position  the  two-dimensional 
drafting  template  with  the  95th 
percentile  leg  segments  attached.  When 
the  drafting  template  with  the  95th 
percentile  leg  segments  cannot  be 
positioned  pn^ierly  in  a  seating  position, 
the  SSP  would  be  defined  as  the 
rearmost  adjustment  position  for  the 
seat. 

After  reviewing  the  comments  on  the 
NPRM  and  odier  information.  NHTSA 
believes  that  the  api»roach  proposed  in 
this  supplemental  notice  would  be 
consistent  with  existing  industry 
practice.  NHTSA  specifically  solicits 
comments  on  any  safety  or  economic 
impacts  that  would  be  associated  with  a 
final  rule  making  the  changes  to  the 
definition  of  SRP  proposed  in  this  notice. 
Would  changes  be  needed  bom  the 
existing  practices  to  reflect  this 
proposed  change  in  the  definition  of 
SRP?  If  so.  would  those  changes  be 
primarily  minor  and  of  a  technical 
nature  or  would  those  changes  require 
some  redesign  or  recertification  of 
existing  vehicles?  NHTSA  is  especially 
interested  in  learning  about  any 
concrete  impacts  this  proposed  change 
would  have  on  any  current  or  planned 
future  vehicles,  as  opposed  to 
theoretical  impacts  that  could  occur  on 
some  theoretical  vehicles. 

Economic  and  Odier  Impacts 

NHTSA  has  examined  the  impacts 
this  proposed  change  to  the  definition  of 
SRP  would  have  if  it  were  adopted  as  a 
final  rule.  Based  on  the  available 
information.  NHTSA  has  determined 
that  this  proposed  rule  is  neither 
"major"  within  the  meaning  of  Executive 
Order  12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Tran^ortation  regulatory  policies  and 
procedures.  As  explained  above,  the 
agency  believes  this  proposed 
amendment  would  make  NHTSA's 


regulatory  definition  of  SRP  consistent 
with  existing  industry  practice  in 
designing  vehicles.  Some  minor  cost 
savings  could  result  if  manufacturers  no 
longer  need  to  locate  the  SS(P  for 
purposes  of  NHTSA's  standards  at  a 
different  point  than  the  SRP  used  in 
designing  vehicles,  Uiat  is.  with  the  95th 
percentile  male  legs.  Such  savings 
would  be  minimal,  especially  on  a  per 
vehicle  basis.  Accordingly.  NHTSA  has 
not  prepared  a  full  preliminary 
regtilatory  evaluation. 

NHTSA  has  also  considered  the 
impacts  of  this  proposal  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  any  final  rule  adopting  the 
changed  definition  of  SRP  proposed  in 
this  notice  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  explained 
above.  NHTSA  believes  the  impacts  of 
this  proposal  would  be  either 
nonexistent  or  minimal. 

NHTSA  has  also  analyzed  this 
proposal  under  the  National 
Enviroiunental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment  if  it  were  adopted  as  a  final 
rule. 

Fmally.  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  the  agency 
has  determined  that  this  proposal  does 
not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  ihe  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

V  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel  NHTSA.  at  die  street 
address  given  above,  and  seven  copies 
fitjm  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 
'  Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Sub{scts  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  part  571  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  571*4AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.3  would  be  amended  by 
revising  the  definition  of  "seating 
reference  point"  in  paragraph  (b),  to 
read  as  follows: 

§571.3    Definitions. 

*        *        4        *        * 

(b)  Other  definitions.  *  *  * 
Seating  reference  point  means  the 

unique  design  H-point,  as  defined  in 

SAE  JllOO  (June  1984),  which: 

(1)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position,  which 
includes  consideration  of  all  modes  of 
adjustment,  horizontal,  vertical,  and  tilt 
in  a  vehicle; 

(2)  Has  X.  Y.  and  Z  coordinates,  as 
defined  in  SAE  JllOO  (June  1984). 
established  relative  to  the  designed 
vehicle  structure; 

(3)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh;  and 


(4)  Is  the  reference  point  employed  to 
position  the  two-dimensional  drafting 
template  with  the  95th  percentile  leg 
described  in  SEA  J826  (May  1987),  or.  if 
the  drafting  template  with  the  95th 
percentile  leg  cannot  be  positioned  in 
the  seating  position,  is  the  most 
rearward  adjustment  position  of  the 
seating  position. 
*        •        •        *       • 

Issued  on  September  7, 1990. 
Bairy  Felrice, 

Associate  Administrdtor  for  Rulemaking. 
[FR  Doc.  90-21509  Filed  9-12-90;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Propoeed  Endangered 
Status  for  a  Plant  "Argyroxlphlum 
kauense"  (Ka'u  silversword),  and  for 
Two  Na  Pali  Coast  Plants:  "Hedyotis 
sL-Johnil"  (Na  Pall  Beach  Hedyotis) 
and  "Schiedea  apokremnos" 
(Ma'oli'oli);  Correction 

aoency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Corrections  to  proposed  rules. 

summary:  This  action  corrects  a  number 
of  errors  that  were  indvertently 
introduced  into  two  recently  published 
proposed  rules:  (1)  The  proposal  to  list 
Argyroxiphium  kauense  (Ka'u 
silversword)  as  an  endangered  species, 
published  August  6, 1990  (Federal 
Register  Vol.  55.  No.  151.  pp.  31860- 
31864);  and  (2)  the  proposal  to  list  two 
Na  Pali  Coast  plants:  Hedyotis  st-fohnii 
(Na  Pali  Beach  hedyotis]  and  Schiedea 
apokremnos  (ma'oli'oli)  as  endangered 
species,  published  August  3. 1990 
(Federal  Register  Vol.  55,  No.  150,  pp. 
31612-31616). 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Joan  Canfield.  Honolulu  Field 
Station,  U.S.  Fish  and  Wildlife  Service. 
300  Ala  Moana  Boulevard,  Room  6307. 
P.O.  Box  50167,  Honolulu,  Hawaii  96850 
(808/541-2749  or  FTS  551-2749). 
SUPPLEMENTARY  INFORMATION: 

Corrections 

Argyroxiphium  kauense  (55  FR  31860) 

The  more  substantive  errors  in  this 
proposed  rule  should  be  corrected  as 
follows: 

On  page  31862.  in  the  first  column, 
lines  29-33:  replace  'The  population  has 
continued  to  decline,  and  now  number 
fewer  than  300  individuals  (K.  Sunada. 


pers.  comm.,  1990).  Almost  all  larger 
(mature)  plants  were  dead"  with  'The 
population  has  continued  to  decline,  and 
now  numbers  fewer  than  300  individuals 
(K.  Sunada.  pers.  comm..  1990).  In  1984. 
almost  all  larger  (mature)  plants  were 
dead". 

On  page  31863,  in  the  third  column, 
line  9  under  References  Cited:  replace 
"pp.  258-26"  with  "pp.  258-262". 

Hedyotis  sL-johnii  and  Schiedea 
apokremnos  (55  FR  31612) 

The  more  substantive  errors  in  this 
proposed  rule  should  be  corrected  as 
follows: 

On  page  31613,  in  the  second  column. 
8th  and  9th  lines  from  bottom:  replace 
"Some  S.  apokremnos  individuals  are 
functionally  females"  with  "Some  S. 
apokremnos  individuals  are  functionally 
female". 

On  page  31614,  in  the  second  column. 
3rd  to  6th  lines  from  bottom:  replace 
"Other  than  that  site,  however,  goat 
predation  apparently  already  has 
eliminated  H  st.-johnii,  elsewhere  at  all 
sites  goats  are  capable  of  reaching"  with 
"Other  than  that  site,  however,  goat 
predation  apparently  already  has 
eliminated  H.  st.-johnii  from  all  sites 
goats  are  capable  of  reaching". 
Marvin  L  Plenert. 

Regional  Director,  U.S.  Fish  and  Wildlife 
Service. 
[FR  Doc.  90-21446  Filed  9-12-90;  8:45  am] 

BILUNO  coos  4310-SS-M 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Threatened  Status  for  the 
Louisiana  Black  Bear  and  Proposed 
Designation  of  Threatened  by 
Similarity  of  Appearance  of  all  Bears 
of  the  Species  Ursus  americanus 
Within  the  Historic  Range  of  U.  a. 
luteolus 

agency:  Fish  and  Wildlite  bervice. 

Interior. 

ACTION:  Proposed  rule:  notice  of  public 

hearing  and  reopening  of  comment 

period. 

summary:  The  Service  gives  notice  that 
a  public  hearing  will  be  held  on  the 
proposed  determination  of  threatened 
status  for  the  Louisiana  black  bear, 
Ursus  americanus  luteolus,  and 
proposed  designation  of  threatened  by 
similarity  of  appearance  of  all  bears  of 
the  species  U.  americanus  within  the 
historic  range  of  U.  a.  luteolus.  The 
comment  period  on  the  proposal  is 
reopened.  The  proposal  was  published 
in  the  Federal  Register  on  June  21, 1990 
(50  FR  25341).  The  Louisiana  black  bear 
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is  pre»eiUly  r«8tricted  to  the  Tensas  and 
Atchaft^ya  River  basins  with  remnant 
onmben  in  the  lower  Mississippi  River 
Delta  and  the  bluft  south  of  Vicksburg, 
Mississippi  This  hearing  and  comment 
period  will  allow  additional  comments 
on  this  proposal  to  be  submitted  from  all 
interested  parties. 
DATES:  The  comment  poriod  on  the 
proposal  is  reopened  September  13, 
1990.  The  poWic  hearing  will  be  hdd 
from  7  to  10  p.m.  on  October  11. 1990.  in 
Baton  Rouge  Louisiana.  The  comment 
period,  which  ori^nally  closed  on 
August  za  1990.  now  closes  on  October 
21.1990. 

APUllfTf^"  The  public  hearing  will  be 
held  in  the  Louisiana  Room  in  the 
Louisiana  Department  of  Wildlife  and 
Fisheries  Building  at  2000  Quail  Drive, 
Baton  Rouge.  Louisiana.  Written 
comments  and  materials  should  be  sent 
to  Complex  Reld  Supervisor.  US.  Rsh 
and  WUffife  Service.  657»  Dogwood 
View  Paricway.  Suite  A,  Jackson. 
Mi8sissiK>i  39Z13.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  ncHinal  business  hours  at  the 
above  address. 


FOR  RWTMHI  WrOWMTIOII  COMTACT. 
WendeU  A.  Neal  at  tJ»  above  address 
(6O1/96S-400O  or  FTS  490-1900). 
SUPPLEMOfTARY  MFOHMATIOIC 

Back^eund 

The  Service  proposed  to  determme  Ae 
Louisiana  black  bear,  Ursus  americanus 
luteolus,  to  be  a  threatened  species  and 
proposed  to  designate  other  bears  of  the 
species  U.  americanus  within  the 
historic  range  of  U.  a.  luteolus  as 
threatened  by  similarity  of  appearance 
on  June  21. 1990  (55  FR  25341).  The 
Louisiana  black  bear  is  tiireatened  by 
dwtaidling  range  due  to  habiUt  loss  and 
by  the  possibility  of  illegal  killing. 
Historically,  this  bear  occurred 
throughout  Louisiana,  east  Texas  and 
south  Mississippi,  but  it  is  now  confined 
to  small  numbers  in  Mississippi  close  to 
the  Mississippi  River,  and  to  core 
populations  in  the  Tensas  and 
Atchafalaya  River  basins  in  Louisiana. 
Section  4Cb)(5)(e)  of  the  Endangered 
Species  Act  requires  that  a  public 
hearing  be  held  on  a  proposed  listing  if 
requested  within  45  days  of  publication 
in  the  Federal  Repster.  Public  hearing 
requests  were  received  during  the 


allotted  time  p«iod  frwn  Lother  F. 
HoBoway  and  Joe  M.  Haas.  The 
comment  period  on  the  proposal 
originally  closed  on  August  2a  1990.  In 
order  to  accommodate  the  public 
hearing,  the  Service  reopens  the  pubhc 
comment  period.  Written  comments  may 
now  be  submitted  until  October  21, 1990, 
to  the  Service  in  the  ADDRESSES  section. 

Author 

The  primary  authority  of  this  notice  is 
Wendell  A-  Neal  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  fte 
Endangered  Species  Act  (128  IJS.C. 
1531-1543). 
Ust  off  Subjects  in  58  CFR  Pari  17 

Endangered  and  threatened  species, 
Exp(»ts,  InH)orts,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  September  7, 109a 
DavidaAHaa. 
Acting  Reghital  Diredor. 
[FR  Doc  80-a596  Filed  9-12-flO;  ft45  «■! 
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DEPARTIIENT  OF  AGRICULTURE 

Agricultural  StabUlzation  and 
Conservation  Servico,  1990-91 
Marketing  Quotes  and  Acreage 
Allotments 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
ACnON:  Notice  of  determination  of  1990- 
91  marketing  quotas  and  acre^e 
allotments. 

summary:  The  purpose  of  this  notice  is 
to  affirm  detenninations  which  were 
made  by  the  Secretary  of  Agriculture  on 
March  1, 1990i  with  respect  to  the  1990 
crop  of  daric  air-cured  tobacco.  In 
addition,  to  other  determinations,  the 
Secretary  declared  the  national  acreage 
allotment  to  be  4,361  acres  and  the 
national  poundage  quota  to  be  8.8 
million  pound& 

This  notice  also  announces  the  results 
of  the  referendum  held  during  March  28- 
30, 1990,  in  which  producers  of  daiic  air- 
cured  tobacco  disapproved  mariceting 
quotas  on  a  poundage  basis  for  the 
1990-01, 1991-92,  and  1992-93  marketing 
years. 
EFFKHVE  DATE:  March  1. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Tarcxy,  Agricultural 
Economist.  Commodity  Analysis 
Division.  ASCS,  room  3736,  South 
Building,  P.O.  Box  2415.  Washington,  DC 
20013,  (202)  447-8839.  The  Fmal 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  cation  is  available 
on  request  firasn  Robert  L  Tarczy. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  tuider  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  majw."  The 
matters  under  consideration  will  not 
result  in:  (1)  an  annual  effect  on  the 
ecomMTty  of  $190  million  or  more;  (2)  a 


major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions,  or  (3)  significaiit 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  the 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maikets. 

The  title  and  number  of  the  Fedoal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases;  Number — VQJSSl,  as  set  forth 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor 
Commodity  Credit  Corporation  (CCC) 
are  not  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

The  purpose  of  this  notice  is  to  affirm 
the  determination  of  the  national 
marketing  quota  for  the  1990  crop  of 
dark  air-cured  tobacco  which  was 
announced  by  the  Secretary  on  March  1, 
1990  and  to  set  forth  certain  other 
determinations  with  respect  to  this  kind 
of  tobacco.  On  March  1, 1990,  the 
Secretary  also  announced  thbt  a 
referendum  would  be  conducted  by  mail 
with  respect  to  daric  air-cured  tobacco  to 
determine  whether  those  producers 
desired  quotas  on  an  acreage  basis  for 
the  1990-91  marketing  year  or  a 
poundage  basis  for  three  mariieting 
years  beginning  October  1, 1990. 

During  March  26-30, 1990,  eligible 
dark  air-cured  producers  participated  in 
a  referendum.  Of  the  producers  voting, 
42.5  percent  favored  marketing  quotes 
on  a  poundage  basis  for  dark  air-cured 
tobacco.  Since  less  than  50  percent  of 
producers  voting  in  referendum  favored 
poundage  quotas,  quotas  for  this  kind 
will  remain  in  effect  on  an  acreage  basis 
for  the  1990-91  marketing  year. 

In  additi(Hi  to  the  proclamation  of 
poundage  quotas,  sections  312  and  313 
of  the  Agricultural  Adjtistment  Act  of 


BEST  COPY  AVAILABLE 


1838,  as  amended,  (the  Act)  provides 
that  the  Secretary  shall  araHNmce  the 
reserve  supply  level  and  the  total  supi^y 
of  daric  air-cured  tobacco  for  the 
marketing  year  beginning  October  1. 
1969,  and  the  amount  of  the  national 
mariceting  quota,  national  acreage 
allotment,  and  national  acreage  and 
poundage  factor  for  apportioning  (less 
reserves)  to  old  farms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (a)  new  farms  and 
(b)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments  for 
dark  air-cured  tobacco  for  the  1990-01 
mariceting  year. 

Acreage  Allotments 

Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco 
with  an  acreage  allotment  program  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  which  will 
make  available  during  such  marketing 
year  a  supply  of  such  tobacxo  equal  to 
the  reserve  supply  level  Since 
producers  of  this  kind  of  tobacco 
generally  produce  less  than  their 
respective  national  acreage  allotment,  it 
has  been  determined  that  a  larger  quota 
would  be  necessary  to  make  available 
production  equal  to  the  reserve  supply 
level  The  amount  of  the  national 
marketing  quota  so  announced  may,  not 
later  than  the  following  March  1,  be 
increased  by  not  more  than  20  percent  if 
the  Secretary  determines  that  such 
increase  is  necessary  in  order  to  meet 
market  demands  or  to  avoid  undue 
restriction  of  marketings  in  adjusting  the 
total  supply  to  the  reserve  supply  level 

Section  301(b)(14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood  or  other 
adverse  conditions,  as  well  as  in  year  of 
plenty.  The  "normal  supply"  is  defined 
in  section  301[b)(10][B]  of  the  Act  as  a 
normal  year's  domestic  cnnsumption 
and  exports,  plus  175  percent  of  a 
normal  year's  domestic  use  and  65 
percent  of  a  normal  year's  exports  as  an 
allowance  for  a  normal  year's  carryover. 
A  "normal  year's  domestic 
consumption"  is  defined  in  section 
301{b)(ll)(B)  of  the  Act  as  the  average 
quantity  produced  and  consumed  in  the 
United  States  during  the  10  marketing 
years  immediately  preceding  the 
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maricetiii^  year  in  which  such 
consumption  is  determined,  adjusted  for 
current  trends  in  such  consiunption. 

A  "normal  year's  exports"  is  defined 
in  section  301(b)(12)  of  the  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  mariceting  year  in  which 
such  exports  are  determined,  adjusted 
for  current  trends  in  such  exports. 

On  February  8. 1990.  a  Notice  of 
Proposed  Determination  was  published 
(55  PR  4461)  in  which  interested-Persons 
were  requested  to  comment  widi  respect 
to  these  issues. 

Discussion  of  Comments 

Five  written  responses  were  received 
in  response  to  the  Notice  of  Proposed 
Determination.  Three  comments 
recommended  that  quotas  remain 
unchanged  from  the  previous  year's 
level,  while  two  others  recommended 
that  quotas  be  increased  10  percent 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
statistics  of  the  Federal  Government  the 
following  determinations  have  been 
made. 

The  yearly  average  quantity  of  dark 
air<ured  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1989-00  marketing  year 
was  approximately  11.7  miUion  pounds. 
The  average  annual  quantity  produced 
domesticaUy  and  exported  diuing  this 
period  was  1.9  miUion  poimds  (farm 
sales  weight  basis).  Both  domestic  use 
and  exports  have  fluctuated  erratically. 
Accordingly,  12.0  miUion  pounds  have 
been  used  as  a  normal  year's  domestic 
consiunption  and  1.9  million  pounds 
have  been  used  as  a  normal  year's 
exports.  Application  of  the  formula 
required  by  section  301(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  37.9 
miUion  pounds. 

ManUfactiu^rs  and  dealers  reported 
stocks  of  dark  air-cured  tobacco  held  on 
October  1, 1989,  of  36.6  miUion  poimds. 
The  1969  daric  air-cured  tobacco  crop  is 
estimated  to  be  6.0  mUUon  pounds. 
Therefore,  the  total  supply  for  the 
market  year  beginning  October  1. 1989, 
is  42.6  iniUion  pounds.  During  the  1989- 
90  marketing  year,  it  is  estimated  that 
disappearance  wiU  total  approximately 
12.5  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  30.1  miUion  pounds  at  the 
be^nning  of  the  1990-91  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1990,  is  7.8  miUion  pounds. 
This  represents  the  quantity  of  dark  air- 


cured  tobacco  which  may  be  marketed 
which  wiU  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  During  the  past  5 
years,  less  dian  90  percent  of  the 
announced  national  mariceting  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1990-91 
marketing  year  of  8.8  million  pounds  is 
necessary  to  make  avaUable  production 
of  7.8  miUion  pounds.  This  results  in  a 
national  marketing  quota  for  the  1990-91 
marketing  year  of  8.8  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act  the  1990-91  national  marketing 
quota  divided  by  the  1985-89  5-year 
national  average  yield  of  2,018  pounds 
per  acre  results  in  a  national  acreage 
aUotment  of  4.360.75  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  aUotment,  less  a 
national  reserve  of  2ao  acres,  by  the 
total  of  1990  preliminary  farm  acreage 
allotments,  llie  preliminary  farm 
acreage  aUotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
aUotment  less  the  national  reserve,  to 
old  farms. 

Poundage  Quotas 

The  sum  of  preliminary  farm 
marketing  quotas  as  determined  by 
section  319(e)  of  the  Act  for  dark  air- 
cured  tobacco  for  use  in  determining  the 
marketing  quota  for  the  1990-91 
marketing  year  is  9,057,262.  The  national 
yield  factor  in  accordance  with  section 
319(d)  of  the  Act  is  1.00,  based  on  the 
national  average  yield  goal  of  2.067 
pounds  divided  by  the  weighted  average 
of  preliminary  farm  yield  of  2,067,  as 
determined  in  accordance  with  section 
319(d)  of  the  Act. 

The  national  marketing  quota  of  8.8 
miUion  pounds,  less  a  reserve  of  56,504 
pounds  divided  by  the  revised  sum  of 
the  preliminary  farm  marketing  quotas 
(factored  by  the  national  yield  factor) 
results  in  a  national  poundage  factor  of 
0.9654. 

Accordingly,  the  foUowing 
determinations  announced  by  the 
Secretary  of  Agi  iculture  on  March  1, 
1990  are  affirmed: 

Proclamations  of  National  Marketing 
Quotas  for  Daric  Aii^Cured  Tobacco 

Marketing  quotas  on  a  poundage  basis 
for  Dark  air-cured  tobacco  for  each  of 
the  3  marketing  years  beginning  October 
1. 1990.  October  1, 1991,  and  October  1. 
1992.  is  proclaimed. 


Referendum  Results 

Marketing  quotas  on  a  poundage  basis 
shaU  not  be  in  effect  for  the  1990-01 
marketing  year  for  dark  air-cured 
tobacco.  In  a  referendum  held  during 
March  26-30, 1990, 42.5  percent  of  those 
voting  favored  marketing  quotas  on  a 
poundage  basis. 

The  foUowing  is  a  summary,  by  State, 
of  the  results  of  the  referendum: 


Total 

Yes 

Ho 

% 
Yes 
votes 

voiea 

votes 

votes 

Indnna 

9 

5 

4 

55.6 

Kentucky.       .     . 

6,292 

2.875 

3,417 

45.7 

TannMsee 

1,367 

381 

986 

27.9 

Total 

7.686 

3,261 

4,407 

42.5 

With  respect  to  dark  air-cured 
tobacco  for  the  marketing  year 
beginning  October  1, 1990: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  dark  air-cured  tobacco 
is  37.9  miUion  pounds. 

(b)  Total  supply.  The  total  supply  of 
dark  air-cured  tobacco  for  the  marketing 
year  beginning  October  1, 1989,  is  42.6 
million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  dark  air-cured  tobacco  for 
the  marketing  year  beginning  October  1, 
1990.  is  30.1  mUlion  pounds. 

(d)  National  marketing  quota.  The 
1990-91  national  marketing  quota  for 
dark  aii'-cured  tobacco  for  the  marketing 
year  beginning  October  1, 1990.  is  8.8 
miUion  pounds. 

(3)  National  acreage  allotment  The 
national  acreage  aUotment  is  4.360.75 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  aUotments  is 
1.0. 

(g)  National  poundage  factor  for  use 
in  determining  marketing  quotas  on  a 
poundage  basis  for  the  1990-1991 
marketing  year  is  0.9654. 

(h)  National  yield  factor.  The  national 
yield  factor  for  use  in  calculating  farm 
marketing  quotas  on  a  poundage  basis 
for  1990-91  marketing  year  is  1.00. 

(i)  National  average  yield  goal.  The 
national  average  yield  goal  for  use  in 
determining  farm  marketing  quotas  on  a 
poimdage  basis  or  the  1990-91  marketing 
year  is  2.067  pounds  per  acre. 

(j)  National  reserve.  The  national 
acreage  reserve  is  28  acres  of  which  8 
acres  are  made  available  for  the  1990  * 
new  farms  and  20  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

Authority:  7  U.S.C  1301. 1312. 1313. 1375. 


Signed  at  Wasbington.  DC  on  Septemb^  7. 
198a 

KaithaBJMka, 

Adau'nistrotor,  Agricultural  StabiUtation  end 
Conservation  Service. 

(FR  Doc.  90-21585  Filed  9-12-90: 8:45  amj 
muMta  cooe  s4i*.os-m 


Forett  Service 

Black  Creek  NatkNial  Scenic  River, 
Deeoto  Nationai  Forest,  Perry  County, 
Missisaippi;  Boundary  Establishment 
andllanagement 

AOENCV:  Forest  Service.  USDA. 
ACnON:  Notice  of  availabUity. 

summary:  The  final  boundary  and 
management  documents  of  the  Black 
Creek  National  Scenic  River  are  being 
transmitted  by  the  National  Forests  in 
Mississippi  to  Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  may  be  obtained  by 
contacting  Joe  Duckworth.  District 
Ranger.  Black  Creek  Ranger  District. 
Wiggins,  MS.  telephone  (601)  928-4422. 

SUPPLEMENTARY  INFORMATION:  The 

Black  Creek  Scenic  River  boundary  and 
management  documents  are  available 
for  review  at  flie  following  offices: 
USDA  Forest  Service,  Recreation. 
Auditors  Building,  201 14th  Street  SW., 
Washington,  DC  20250;  Southern 
Regional  Office,  1720  Peachtree  Road. 
NW..  Atlanta,  GA  30367;  NaUonal 
Forests  in  Mississippi,  100  West  Capitol 
St..  Suite  1141.  Jackson.  MS  39269;  and 
the  Black  Creek  Ranger  District 
Wiggins,  MS. 

Public  Law  99-590.  October  3a  1986. 
designated  a  21-mile  segment  of  the 
Black  Creek,  in  Mississippi,  as  a 
National  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  delineation  of  the 
river  corridor  boundaries,  based  on  die 
provisions  of  PubUc  Law  99-590.  was 
approved  by  the  Regional  Forester  and 
is  being  transmitted  to  Congress.  Unless 
changed  by  Congress,  the  boundaries 
wiU  become  final  ninety  days  after 
Congress  receives  the  transmittal 

The  management  document  for  the 
Black  Oeek  Scenic  River  was  approved 
by  the  Regional  Forester  on  January  30, 
1990.  This  document  contains 
information  to  implement  management 
actions  along  the  river. 


Dated:  August  5, 1990. 
MafvioCiMaier. 
Deputy  Regional  Forester. 
(FR  Doc.  90-21579  FHed  9-12-90;  8:45  am] 
I OOM  s«io-ti-« 


Exemption;  Tonto  and  Cocontaio 
Nanonai  i  oresi,  Arizona 


r.  Forest  Service.  U^A, 

action:  Notice,  bray  fire  area  decision 
appeal  exemption. 

summary:  The  500  acre  bray  fire  in 
Arizona  damaged  timber  and  other 
resources.  The  Tonto  and  Coconino 
National  Forests  are  conducting 
environmental  analyses  on  the  impact  of 
this  wildfire.  It  wiU  be  necessary  to 
rehabiUtate  sections  of  the  fire  area  and 
recover  timber  resoim^es  in  as  short  a 
time  as  possible  to  minimize  damage  to 
the  resources  as  a  result  of  the  fire. 
Damaged  timber  that  is  selected  to  be 
harvested  needs  to  be  removed  within  3 
months  or  the  value  wiU  decrease  due  to 
deterioration.  If  decision  documents 
resulting  from  these  environmental 
analyses  are  appealed  under  36  CFR 
Part  217.  valuable  time  in  rehabiUtation 
and  resource  recovery  are  likely  to  be 
lost  I  have  therefore  determined  that 
pursuant  to  36  CFR  217.4(a)(ll). 
decisions  involving  rehabilitation  and 
timber  recovery  within  the  Bray  Fire 
area  are  exempt  bom  appeal 

EFFECnVE  DATE:  September  22, 1990. 

ADDRESSES:  Direct  comments  to:  David 
F.  JoUy,  Regional  Forester,  1570 
Southwestern  Region,  USDA  Forest 
Service.  517  Gold  Avenue.  SW, 
Albuquerque.  New  Mexico.  87102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlin  Q.  Hughes.  Director.  Timber 
Management  or  Art  Briggs.  Assistant 
Director,  Timber  Management  (505)  842- 
3240  or  (505)  842-3242.  Direct  requests 
for  a  copy  of  the  appeal  regulation  to  Pat 
Jackson  at  the  above  address. 

Dated:  September  4, 1990. 
David  F.  JoUy, 
Regional  Forester. 

(FR  Doc.  90-21580  Rled  9-12-60;  8:45  am) 
BiLUNa  cooe  mio-ii-ii 


Calypso  Tbnber  Sale,  Gifford  Pbictiot 
NatkNMl  Forest,  Skamania  County,  WA 

aocncy:  Forest  Service.  USDA. 


ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement 

summary:  The  Forest  Service,  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
implement  a  timber  sale  project  The  EIS 
wiU  tier  to  the  1990  Land  and  Resource 
Management  IHan  (Forest  Plan)  for  dw 
Gifi<Md  Pinchot  National  Forest  The 
proposed  project  will  be  in  compliance 
with  the  Forest  Plan  which  provides  the 
overaU  guidance  for  management  of  the 
area.  The  project  area  lies  within  a 
portion  of  the  Dry  Creek  drainage,  in  an 
area  known  as  the  Bourbon  Roadless 
Area,  on  the  Wind  River  Ranger  District 
Specific  activities  for  this  proposal 
include:  (1)  Harvesting  approximately  3 
to  10  million  board  feet  of  timber  from 
one  or  two  timber  sales;  (2)  development 
of  an  associated  road  network  of  about 
3  to  10  mUes  of  new  road;  (3)  possible 
fuel  reduction  and  site  preparation 
treatments;  and  (4)  reforestation  of  aU 
harvested  acres.  Implementation  is 
scheduled  for  fiscal  year  1992.  The 
Gifford  Pinchot  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
will  give  notice  of  the  fuU  environmental 
analysis  and  decision  making  process 
for  the  proposal  in  order  to  provide 
interested  and  affected  people 
information  about  how  they  may 
participate  and  contribute  in  the 
planning  process. 

dates:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  24, 1990. 
addresses:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Geof  WUson.  District 
Ranger,  Wind  River  Ranger  District 
Carson,  WA.  98610. 
FOR  further  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  EIS  to  Julie  Knutson.  EIS 
Team  Leader.  Wind  River  Ranger 
District  Carson.  WA  986ia  phone  (509) 
427-5r45. 

SUPPtXMENTARY  INFORMATION:  The 
proposed  action  is  listed  in  appendix  A 
of  the  Forest  Plan,  however,  since  the 
Forest  Plan  was  published  Oune  1990). 
the  project  area  has  been  reihiced  in 
size  due  to  the  establishment  of  a  "no 
harvest "  Spotted  Owl  Habitat 
Conservation  Area  (HCA),  which 
encompasses  the  southern  half  of  the 
Bourbon  Roadless  Area.  The  proposal  is 
summarized  below: 
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RksI  yMT 


1992„ 


Sale  name 


Calypao.. 


Legal  description 


T.5N,  R.6E.  Sec.  11.  12.13.  &  T.5N.  R.7E.  Sec. 
7, 18.  WMS. 


Vol- 
ume 
MMBF 


3-10 


3-10 


Haivest 
mettxxl 


CC(r) 


Abbreviations  used  above: 
T=Towm8hip;  N= North;  R= Range; 
W^West;  WMS^WUliamette 
Meridian,  surveyed: 
CC(r)=Clearcut  with  various  levels 
of  tree  retention;  C= Construction 

The  Calypso  EIS  will  tier  to  the  Forest 
Plan,  which  provides  goals  and 
objectives,  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  management  area 
descriptions  that  will  be  utilized  for 
implementing  projects  on  the  Forest. 

The  Calypso  area  contains  about  2400 
undeveloped  acres  within  the  5000  acre 
Bourbon  Roadless  Area.  Bourbon 
Roadless  Area  was  considered  but  not 
selected  for  Wilderness  designation.  The 
area  is  adjacent  to  the  Trapper  Creek 
Wilderness  and  Sisters  Rock  Natural 
Research  Area.  The  Calypso  area  is 
divided  into  three  management  area 
categories:  (1)  Unroaded  Recreation  (no 
timber  harvest],  (2)  Deer  and  Elk  Winter 
Range  (limited  timber  harvest),  and  (3) 
Umber  Production  (full  timber  harvest). 

Applicable  issues  for  the  Calypso 
proposal  were  identified  during  five 
years  of  extensive  public  involvement 
(19e&-igQD),  utilizing  scoping  meetings, 
field  trips,  open  houses  and  newsletters. 
Issues  ciurently  identified  to  be 
addressed  in  the  EIS  include  the 
potential  effects  of  proposed 
management  activities  on:  Water 
quality,  fish  habitat  soil  productivity, 
old  growth  forest,  biological  diversity, 
primitive  recreation,  trails  and  trail- 
loops,  Trapper  Creek  Wilderness,  future 
options  for  re-cdlocation  to  non- 
development  land  uses,  visual  quality, 
timber  productivity,  timber  supply  and 
social-economics,  threatened, 
endangered  and  sensitive  species 
(including  spotted  owls),  big  game 
habitat,  windthrow  potential,  wildfire 
potential,  and  cultural  resources. 

A  range  of  alternatives  for  the  project 
area  wiU  be  considered.  One  alternative 
will  be  No  Action.  One  will  consider 
maximizing  timber  production 
opportunities.  One  alternative  will 
consider  using  helicopter  logging  in 
order  to  maintain  the  future  option  of 
allocating  the  area  to  other  non-roaded 
use.  At  least  one  alternative  will  be 
designed  to  minimize  fragmentation  of 
the  large,  contiguous  block  of  old  growth 
forest  in  the  Big  HoUow  subdrainage.  At 
least  one  alternative  will  involve 


harvest  practices  that  help  maintain  or 
enhance  the  diversity  and  sustainability 
of  forest  ecosystems.  Other  alternatives 
will  consider  various  timber  sale  and 
road  development  proposals  that 
address  key  issues. 

Scoping  and  pubUc  involvement  are 
continuing,  in  order  to  identify  any  new 
issues,  and  to  determine  objectives  for 
the  alternatives  and  the  depth  of 
analysis  needed  for  each  issue.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  other 
agencies,  organizations  or  individuals 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1991.  At  that 
time,  copies  of  die  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  member  of 
the  public  for  their  review  and  comment 
EPA  will  publish  a  notice  of  availabiUty 
of  die  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  important  that  those  interested  in  the 
management  of  the  Gifford  Pinchot 
National  Forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structiu*e 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519. 533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are. 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
f.  2d  1016. 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 


consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  EIS.  (Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regidations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  May,  1992.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
die  draft  EIS.  Robert  W.  Williams. 
Forest  Supervisor,  is  the  Responsible 
Official.  He  will  decide  which,  if  any,  of 
the  proposed  project  alternatives  will  be 
implemented.  His  decision  and  reasons 
for  the  decision  will  be  documented  in 
the  Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  217). 

Dated:  September  7, 1990. 
Roliert  W.  Williams. 
Forest  Supervisor. 
[PR  Doc.  90-21584  Filed  »-12-fl0;  8:45  am] 

MLUNQ  COOC  M10-11-M 


Packers  and  Stockyards 
Administration 

Posted  Stockyards;  Tahlequali 
Uvestock  AuctkNi,  Inc^  Oklahoma,  et 

aL 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act 
1921,  as  amended  (7  U.S.C.  181  etseg.). 
it  was  ascertained  that  the  livestock 
maiicets  named  below  were  stockyards 
within  the  definition  of  diat  term 
contained  in  section  302  of  the  Act  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  public  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302.  on 
respective  dates  specified  below. 


FaEMty  no.,  name, 

flnO  lOwMOn  Of 

Date  of  posting 

stocfcyvd 

OK-20e... 

Tahlequah 
Uvastock 
Auction,  Inc. 
TaMequah. 
OMshofTift. 

July  16. 1990. 

TX-337.... 

RazUvestocfc 

Decemt>er7, 

oflMS,  inc. 

1967. 

Harper,  Texas. 

TX-331.... 

Tri-county  Livestock 

August  26. 1966. 

Market,  Inc.  New 

Done  at  Washington,  DC  this  7th  day  of 
September  1990. 

Harold  W.  Davis. 

Director,  Livestock  Marketing  Division, 
Pacliers  and  Stockyards  Administration. 
(PR  Doc  90-21586  Filed  9-12-90;  8:45  am] 

BIUJNG  CODE  M10-KO-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

Federal  Zone  Management;  Federal 

Consistency  Appeal  by  ttie 

IntematkMial  Paper  Realty  Corp.  From 

an  Ob)ection  by  ttie  State  of  North 

Carolina 

aqency:  National  Oceanic  and 

Atmospheric  Administration; 

Commerce. 

ACTION:  Dismissal  of  appeal. 

The  Deputy  Under  Secretary  for 
Oceans  and  Atmosphere  has  considered 
the  threshold  legal  issue  of  whether, 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended,  the  South 
Carolina  Coastal  Council's  (SCCC) 
December  22, 1988,  objection  to 
International  Paper  Realty  Corporation's 
permit  application  to  modify  an  existing 
facility  to  create  a  multi-use  marine 
terminal  facility  in  the  Savannah  River 
is  timely.  Based  upon  a  review  of  case 
law  applicable  to  the  requirements  of 
notice,  the  Deputy  Under  Secretary  has 
concluded  that  the  SCCC  has  not 
rebutted  a  presumption  of  notice  to  the 
SCCC  through  a  notice  sent  to  ).M. 
Waddell,  ]t.,  the  Chairman  of  the  SCCC. 

Based  on  the  evidence  in  the  record, 
the  Deputy  Under  Secretary  has  found 
that  the  SOCC  had  actual  notice  of  the 
permit  application  in  May  1987.  On 
December  22. 1988,  die  SCCC  indicated 
that  the  proposed  International  Paper 
project  was  inconsistent  with  the  South 
Carolina  Coastal  Zone  Management 
Pr..  jram.  The  SCCC's  consistency 
objection  was  not  timely  because  it 
failed  to  respond  to  the  notice  within 


thirty  days  of  receipt  as  required.  15 
CFR  930.54(a).  Accordingly,  conciurrence 
by  the  State  agency  is  condusively 
presumed. 

FOR  ADOmONAL  INFORMATION  CONTACT: 

Margo  E.  )ackson.  Acting  Assistant 
General  Counsel  for  Ocean  Services, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington,  DC  20235,  (202)  673-5200, 

[Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  September  5, 1990. 
Thomas  A.  Campbell. 
General  Counsel. 
[FR  Doc.  90-21590  Filed  0-12-90;  8:45  am] 

MUJNa  CODE  3S10-0S-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeals  by  Puerto  Rico 
Houseboat  Owners  to  ObJectkNis  by 
the  Territory  of  Puerto  Rico 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Dismissal  of  appeals. 

On  January  15, 1988,  the  U.S.  Army 
Corps  of  Engineers  (Corps)  issued  a 
number  of  cease  and  desist  orders  to 
owners  of  permanently  moored 
houseboats  in  La  Parguera  Sector,  Lajas, 
Puerto  Rico,  who  had  not  obtained  the 
necessary  Federal  permits.  The  Puerto 
Rico  Planning  Board  subsequently 
objected  to  the  coastal  zone  consistency 
certification  of  several  after-the-fact 
permit  applications.  Twenty-nine 
applicants  appealed  the  denial  of 
consistency  to  the  Secretary  of 
Commerce  pursuant  to  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended.  16  U.S.C.  1451  et  seq.  and  the 
Department  of  Commerce's 
implementing  regulations,  15  CFR  part 
930,  subpart  H. 

Since  the  filing  of  these  appeals,  the 
Corps  has  submitted  detailed  comments 
resolving  the  permit  status  of  the 
houseboat  owners.  The  Corps 
disapproved  the  permit  applications  of 
the  following  appellants  in  part  because 
their  houseboats  posed  a  threat  to  an 
endangered  species:  Demetrio  Amador, 
Olga  Arill-Miranda,  Luis  Boothby, 
Michael  Cacio,  Edwin  Garcia,  Reginald 
and  Glenna  Gamer,  Ana  Irizarry,  Rene 
Irizarry,  Efrain  Irizarry,  Milton  Irizarry, 


Luis  Irizarry,  Benjamin  Leduc  Ivonne 
Lucero-Cuevas,  Nelson  Mercado, 
Roberto  Mercado,  Pedro  Monzon, 
Sharon  Padilla.  Lolin  Paz.  Carlos 
Gonzalez-Redriguez.  German  Rodriguez. 
Lucia  del  Rodriguez,  Carmen  Rodriguez. 
Vicente  Rodriguez,  German  Seda  and 
Manuel  Vargas.  The  Corps  deactivated 
the  permit  application  of  Luis  Aponte- 
Quinones  because  he  moved  his 
houseboat  from  the  area.  Finally,  the 
Corps  determined  that  the  houseboats  of 
Mercedes  Midet  Hiran  Trabal  and 
Isabel  Witte-Hoffinann  did  not  require  a 
permit  because  they  were  in  fact  boats. 

Accordingly,  the  appeals  have  been 
dismissed  for  good  cause  pursuant  to  15 
CFR  930.128.  The  appellants  are  barred 
from  filing  other  appeals  bom  Puerto 
Rico's  objections  to  their  original 
consistency  certifications. 
FOR  ADOmONAL  INFORMATION  CONTACT 

Margo  E.  Jackson,  Acting  Assistant 
General  Counsel  for  Ocean  Services, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  Suite  603, 
Washington.  DC  20235,  (202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Pn^ram 
Assistance) 

Dated:  September  5, 1990. 
Thomas  A.  Campbell, 
General  Counsel. 

[FR  Doc.  90-21591  Filed  9-12-40;  6:45  am] 
BIUJNC  CODE  >S1(HW-H 


[Docket  No.  900826-02261 

Groundfish  and  Crab  Fisheries  of  ttie 
Bering  Sea  and  Aleutian  Islands  Area, 
Groundfish  Fisheries  of  the  Gutf  of 
Alaska,  and  Pacific  Halibut  Fisheries 
off  the  State  of  Alaska;  Correction 

AOfeNCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Correction  of  notice  of  intent  to 
develop  measures  to  limit  access  to  the 
groundfish,  crab,  and  halibut  fisheries 
off  Alaska,  and  notice  of  control  date  for 
entry  into  the  fisheries. 

SUMMARY:  This  document  corrects  errors 
concerning  a  date  that  appears  in  the 
summary  and  the  supplementary 
information  of  a  document  concerning 
groundfish,  crab,  and  halibut  fisheries 
ofi  Alaska  that  was  published  in  the 
Federal  Register  on  September  5, 1990 
(55  FR  36302).  In  each  instance  in  the 
document  where  the  date,  September  17, 
1990,  appears,  that  date  must  be 
corrected  to  read  September  15, 1990. 
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The  intent  oi  die  North  Paciric  Fishery 
Management  Council  was  and  remains 
that  the  control  date  mentioned 
extensive^  in  the  original  document  (55 
FR  36302:  September  5. 1990)  should 
have  been  designated  as  a  date  of 
exactly  ten  days  after  the  date  of 
publication.  Because  the  document  was 
published  on  September  5. 1990.  the 
control  date  should  be  September  15. 
199a  Therefore,  the  date  of  September 
17, 19ea  where  it  appears  in  FR  Doc.  90- 
20650  is  corrected  to  read  September  15, 
196a  by  this  document 
FOR  nmTNCii  iwroimoTioii  contact: 
Jay  I.C  Ginter.  (907-671-7229)  or  Marie 
R  Millikin,  (301-427-2341). 
SUPflEMENTAIir  MRMMATION:  In  FR 
Doc.  90-20850.  published  on  September 
5, 1990.  at  55  FR  38302,  the  date 
September  17, 199a  is  corrected  to  read 
September  15, 1990  wherever  it  appears 
as  follows: 

On  page  36302.  in  the  summary,  tine 
11  of  die  first  paragraph,  and  lines  5  and 
14  of  the  second  paragraph. 

On  page  36303,  in  the  second  column 
of  the  supplementary  information,  line  5 
of  the  second  paragraph,  and  lines  5  and 
14  of  the  third  paragraph. 

Dated:  September  11, 1990. 
Michael  F.  TiUman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  90-21727  Filed  9-11-90;  1:00  pm] 

MLLMO  cow  1610-2>-ll 


Taking  and  Importing  of  Marine 
Manunaia 


;  National  Marine  Fisheries 
Service  (NMFS).  NCAA.  Coomierce. 

action:  Notice  of  fmdings  of 
conformance. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  announces  that  the 
Governments  of  Mexico,  Venezuela,  and 
Vanuatu  have  submitted  documentary 
evidence  which  establishes  under  the 
yellowfin  tuna  importation  regulations 
that  the  average  rate  of  incidental  taking 
by  vessels  of  Oie  harvesting  nations  is 
comparable  to  the  average  rate  of 
incidental  taking  of  marine  mammals  by 
United  States  vessels  in  the  course  of 
harvesting  yellowfin  tuna  by  purse  seine 
in  the  eastern  tropical  Pacific  Ocean, 
and  that  the  other  requirements  for  an 
affirmative  finding  allowing  importation 
have  been  met.  As  a  result  of  these 
affirmative  findings,  yellowfin  tuna  and 
yellowfin  tuna  products  firom  Mexico, 
Venezuela,  and  Vanuatu  can  be 
imported  itito  the  United  States  through 
December  31, 1990. 


DATES:  This  finding  is  effective 
September  7, 199a  and  remains  in  effect 
until  December  31, 1990  or  until 
superseded. 

FON  PUNTHER  INTOfWaATION  CONTACT: 

E.  Charles  Fullerton,  Regional  Director, 
or  J.  Gary  Smith,  Deputy  Regional 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731,  Phone:  (213)  514-6198. 
SUPPLEMENTARY  INFORMATION:  On 
March  3a  199a  the  NMFS  promulgated 
a  final  rule  (55  FR  11921)  to  implement 
portions  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1988. 
This  rule  governs  the  importation  of 
yellowfin  tuna  caught  by  purse  seining 
in  the  eastern  tropical  Pacific  Ocean 
(ETP).  Additionally,  on  May  la  1989  (54 
FR  20171),  the  NMFS  published  a  final 
determination  to  accept  cm  alternative 
international  observer  coverage  program 
for  1989,  establishing  observer  coverage 
requirements  for  the  non-U.S.  tuna  fleet 
in  the  ETP. 

On  August  28. 1990  the  United  States 
District  Court  for  the  Northern  District 
of  California  ordered  an  embargo  of  all 
yellowfin  tima  and  yellowfin  tuna 
products  harvested  with  purse  seines  in 
the  ETP  by  foreign  nations  until  the 
Secretary  of  Commerce  made 
affirmative  findings  based  upon 
documentary  evidence  provided  by  the 
government  of  the  exporting  nation  that 
the  average  rate  of  the  incidental  taking 
by  vessels  of  such  foreign  nation  is  no 
more  than  2.0  times  that  of  United  States 
vessels  during  the  same  period. 

The  Assistant  Administrator,  after 
consultation  with  the  Department  of 
State,  finds  that  the  Governments  of 
Mexico,  Venezuela,  and  Vanuatu  have 
submitted  documentary  evidence  which 
establishes  under  the  tuna  importation 
provisions  of  50  CFR  21&24(e],  that  the 
average  rate  of  the  incidental  taking  by 
vessels  of  the  harvesting  nation  in  no 
more  than  2.0  times  that  of  the  U.S. 
vessels  during  the  same  period.  As  a 
result  of  these  affirmative  findings, 
yeUowfin  tuna  and  yellowfin  tuna 
products  from  Mexico,  Venezuela,  and 
Vanuatu  can  be  imported  into  the 
United  States  throu^  December  31. 
1990. 

Dated:  September  7. 1990. 
William  W.  Fox.  Jr.. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  90-21594  Filed  9-12-90:  a-45  am) 
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DEPARTMENT  OF  ENERGY 

Response  Actions  at  FUSRAP  Sites  In 
Tonawanda,  NY;  Inclusion  of  the 
Seaway  Site  In  ttie  Remedial 
Investlgatlon/FeasitiUity  Study- 
Environmental  Impact  Statement  for 
the  Tonawanda  Sites 

agency:  Department  of  Energy  (DOE). 
action:  Notice  regarding  inclusion  of 
the  Seaway  Site  in  the  Remedial 
Investigation/Feasibility  Study- 
Environmental  Impact  Statement  for  the 
Tonawanda  Sites. 

summary:  Notice  is  hereby  given  that 
DOE.  as  part  of  its  Formerly  Utilized 
Sites  Remedial  Action  Program 
(FUSRAP).  is  including  the  Seaway  site 
in  Tonawanda,  New  York,  in  the 
comprehensive  environmental  review 
and  analysis  process  that  is  underway 
for  the  Linde  and  Ashland  1  and  2  sites 
in  Tonawanda,  New  York. 
FOR  further  information  CONTACT: 
General  questions  or  comments 
concerning  the  FUSRAP  program  or  the 
individual  sites  should  be  addressed  to: 
Lester  K.  Price.  Director.  Technical 
Services  Division,  U.S.  Department  of 
Energy,  Post  Office  Box  2001,  Oak  Ridge, 
Tennessee  37831-8723,  (615)  576-094a 

Questions  specifically  related  to 
DOE's  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  process  should  be 
forwarded  to:  Kathleen  I.  Taimi,  Acting 
Director,  Office  of  Environmental 
Compliance,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW-, 
Washington,  DC  20585,  (202)  586-2113. 

Questions  specifically  related  to 
DOE'S  National  Environmental  Policy 
Act  (NEPA)  process  should  be 
forwarded  to:  Carol  Borgstrom.  Director. 
Office  of  NEPA  Oversight.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-460a 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  issued  a  Notice  (54  FR  50800)  on 
December  11. 1989.  requesting  comments 
regarding  a  proposal  that  DOE,  as  part 
of  FUSRAP.  include  the  Seaway  site  in 
Tonawanda,  New  York,  in  the 
comprehensive  environmental  review 
and  analysis  {irocess  under  NEPA  and 
CERCLA  that  is  underway  for  the  Lmde 
and  Ashland  1  and  2  sites  in 
Tonawanda.  This  NEPA  and  CERCLA 
process  began  when  DC^  issued  a 
Notice  of  Intent  (NOI)  53  FR  11901.  April 
11, 1968)  to  Prepare  a  Remedial 
Investigation/Feasibility  Study- 
Environmental  Impact  Statement  (RI/ 


FS-EIS).  The  process  included  studies  to 
determine  the  nature,  extent,  and 
environmental  impacts  of  existing 
radioactive  contamination  at  the 
Tonawanda  sites  (excluding  Seaway) 
and  to  evaluate  alternative  response 
action.  Inclusion  of  the  Seaway  site  into 
the  total  project  has  since  been 
considered  primarily  because  of 
supportive  public  comments  received 
since  the  NOI  was  issued. 

DOE  solicited  comments  on  the 
December  11, 1989,  Notice  from  a  wide 
range  of  elected  pubUc  officials,  local, 
state,  and  Federal  regulators,  the 
landowner,  and  other  interested  parties. 
Comments  supporting  the  inclusion  of 
the  Seaway  site  in  the  RI/FS-EIS 
process  for  the  three  other  Tonawanda 
sites  were  received  from  municipal  and 
county  govemments,  environemtnal 
councils,  and  planning  boards  in  the 
Tonawanda/Erie  County  area  (most  in 
the  form  of  resolutions),  members  of  the 
Assembly  and  Senate  of  the  State  of 
.  New  York  and  of  the  U.S.  Congress,  and 
a  citizen  environmental  organization. 

The  reasons  most  often  cited  by  those 
favoring  inclusion  of  the  Seaway  site 
were:  (1)  Radioactive  materials 
contained  within  the  Seaway  site  are 
identical  to  and  originate  from  the 
materials  deposited  on  the  Ashland  sites 
and  shouls  receive  the  same  level  study; 
.  (2)  materials  at  both  the  Seaway  and 
Ashland  sites,  which  are  adjacent 
properties,  have  the  potential  (through 
seepage  or  leaching)  to  migrate  from 
their  present  location  to  the  Niagara 
Riven  and  (3)  because  the  radioactive 
materials  at  Seaway,  Ashland  1  and  2, 
and  Linde  are  nearly  identical,  the 
investigation,  monitoring,  risk 
-  assessment,  analysis  techniques,  and 
cleanup  will  overlap.  Therefore,  cost 
savings  from  economies  of  scale  can  be 
expected  ttotn  including  Seaway. 

Comments  opposing  inclusion  of  the 
Seaway  site  into  the  RI/FS-EIS  process 
for  the  other  Tonawanda  sites  were 
received  from  Browning-Ferris 
Industries,  Inc.  (BFI)  (and  its  local 
subsidiary  Niagara  Landfill.  Inc.  (NLF)), 
which  operates  a  solid  waste  disposal 
facility  at  the  Seaway  site.  Opposition 
was  based  on  the  following  points.  (1) 
'  DOE'S  earlier  decision  to  exclude 
Seaway  from  the  full  RI/FS-EIS  process 
published  in  the  April  1988  NOI  was 
based  on  years  of  study  and  a  pathways 
analysis  that  concluded  that  on-site 
stabilization  of  the  radioactive  residue 
.  beneath  an  apporpriate  depth  of  solid 
waste  was  a  suitable  solution.  (The 
pathways  analysis  was  published  in 
1987  and  is  available  from  DOE's  Oak 
Ridge  Operations  Office.)  Therefore,  BFI 
contends  that  continued  independent 


treatment  of  the  Seaway  site  as 
documented  in  an  Engineering 
Evaluation/Cost  Anialysis  report 
pursuant  to  CERCLA  remains  a  valid 
approach.  (2)  Under  DOE's  timetable, 
the  Tonawanda  sites  RI/FS-EIS  process 
would  not  be  completed  until  1993  and 
NLFs  solid  waste  disposal  permit 
expires  in  July  1994.  BFI  and  NLF 
contend  that  if  Seaway  is  included  in 
the  RI/FS-EIS  process  it  would  be 
unlikely  that  they  could  dispose  of  solid 
waste  in  the  radioactive  areas  prior  to 
expiration  of  this  permit.  Continued 
denied  access  to  substantial  waste 
disposal  space  would  result  in 
significant  contractual  and  economic 
consequences  for  NLF  and  BFI.  In 
summary,  BFI  and  NLF  contend  that 
delaying  the  remedy  for  Seaway  for 
years  of  additional  study  serves  neither 
the  citizens  of  western  New  York  nor 
the  purposes  of  CERCLA  or  NEPA. 

Conclusion 

Inclusion  of  the  Seaway  site  into  the 
Tonawanda  RI/FS-EIS  process  does  not 
preclude  action  at  that  site,  as  an 
interim  action  imder  CERCLA  and 
NEPA,  before  the  Record  of  Decision 
that  will  conclude  the  RI/FS-EIS 
process.  As  the  RI/FS-EIS  studies 
proceed,  they  may  indicate  that 
consideration  of  an  accelerated  action 
at  the  Seaway  site  is  justified.  Inclusion 
of  the  Seaway  site  into  the  full  RI/FS- 
EIS  process  ensures  that  the  remedy 
selected  for  the  Seaway  site  will  be 
protective  of  human  health  and  the 
environment  because  cumulative 
impacts  of  proposed  actions  at  the 
adjacent  Ashland  1  and  2  and  related 
Linde  properties  will  be  considered. 

On  the  basis  of  comments  received 
since  the  NOI  was  issued  on  April  11, 
1988,  and  comments  received  in 
response  to  the  Federal  Register  Notice 
of  December  11, 1989,  regarding 
inclusion  of  the  Seaway  site,  DOE  has 
decided  to  include  the  Seaway  site  in  its 
comprehensive  environmental  review 
and  analysis  process  (RI/FS-EIS)  for  the 
Linde  and  Ashland  1  and  2  sites  in 
Tonawanda,  New  York. 

Dated  at  Washington,  DC  this  7th  day  of 
September  1990. 
Paul  L.  Ziemer, 

Assistant  Secretary,  Environment,  Safoty  and 

Health. 

[FR  Doc.  90-21604  Filed  9-12-90;  8:45  am] 
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Intent  To  Award  a  Grant  to  Brigham 
Young  University 

aqency:  U.S.  Department  of  Energy. 


ACTION:  Acceptance  of  an  application 
for  a  grant  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
Center  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  criteria  (A)  and  (D),  it 
intends  to  award  a  Grant  based  on  an 
application  submitted  by  Brigham  Young 
University  for  "Three  Dimensional 
Turbulent  Particle  Dispersion  Submodel 
Development." 

SCOPE:  The  objective  of  this  grant  is  to 
develop,  validate  and  implement  in  a  3- 
D  code,  a  novel  method  for  calculating 
particle  dispersion  in  a  hi^ 
temperature,  reacting,  two-phase,  gas/ 
solid  flow.  An  understanding  of  particle 
trajectories  is  important  in  pulverized 
coal  flames  because  the  particle  path 
influences  the  rate  of  combustion,  NO, 
formation  and  ash  deposition. 
Successful  completion  of  the  work  under 
the  Brigham  Young  proposal  will 
constitute  a  significant  advance  in  the 
state-of-the-art  of  modeling  coal  flames. 
For  these  reasons,  the  reasonableness  of 
the  proposed  cost  and  other  attributes, 
the  proposal  is  deemed  to  have 
significant  technical  merit,  and  high 
value  in  terms  of  benefit  to  those 
involved  in  design  and  operation  of 
coal-fired  boilers,  and  ultimately  to  the 
public.  In  accordance  with  10  CFR 
600.7(b)(2)(i)  criteria  (A)  and  (D). 
Brigham  Young  University  has  been 
selected  as  the  grant  recipient.  DOE 
support  of  the  activity  would  enhance 
the  public  benefits  to  be  derived  by 
enhancing  the  direct  utilization  of  coals 
in  combustion  systems.  This  activity  is 
an  extension  of  previous  grants  funded 
by  Department  of  Energy.  The 
Department  of  Energy  has  determined 
that  a  competitive  solicitation  would  be 
inappropriate. 

The  term  of  the  grant  is  for  a  twenty- 
four  (24)  month  period,  with  an 
estimated  value  to  DOE  of  $189,486.00. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-165,  Pittsburgh,  PA  15236,  Attn: 
Jeffrey  C.  Bogdan,  Telephone:  AC  (412) 
892-5715. 

Dated:  September  5, 1990. 

Gregory ).  Kawalkin, 

Director,  Acquisition  and  Assistance 
Division,  Pittsburgh  Energy  Technology 
Center. 

(FR  Doc.  90-21005  Filed  9-12-90;  8:45  am) 
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Intefil  To  A«rard  Oram  to  Nationai 
Association  of  State  Energy  Officials 

AQCNCV:  Department  of  Energy. 
ACTtON:  Notice  of  unsohcited 
applicaticm  financial  aswatance  award. 

wmuknt.  The  Department  of  Energy 
annonnces  that  pursuant  to  10  CFR 
800.e(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(eUl)  to  National  Association  of 
State  Energy  OfficiaU  (NASEO)  under 
Grant  Number  DE-FG01-gOCEl6039. 
The  proposed  grant  will  provide  funding 
in  the  estimated  amount  of  $195,500  to 
provide  funding  for  training  of  State 
Energy  officials  in  energy  emergency 
preparedness. 

The  NASEO  has  iNt)posed 
accomplishing  the  following  goals: 

a.  Assist  states  in  implementing  public 
policy  concerning  energy  emergency 
preparedness. 

b.  Provide  on-going  training  for  State 
Energy  Office  stafb  and  enhance 
readiness  to  mitigate  energy 
emergencies. 

c.  Assist  State  &iergy  Offices  in 
understanding  the  changes  in  energy 
maricets  as  tbey  affect  the  continuity 
and 

d.  Assist  State  Energy  Offices  by 
providing  on-going  analysis  of  state 
energy  emergency  preparedness  and 
energy  supply  secivity  issues. 

e.  Assist  State  Energy  Offices  with 
problem  solving  and  planning  activities 
in  order  to  enhance  energy  emergency 
preparedness. 

Tie  goals  of  this  project  will  be  met 
by  concentrating  the  instructional, 
analytical  and  problem  solving  activities 
on  energy  market  and  response.  Mr. 
Frank  Bishop,  Executive  Director,  of  the 
NASEO  will  be  the  principal  association 
official.  Mr.  Bishop  has  a  B.A.  from  the 
University  of  Mississippi,  he  has  served 
as  a  clerk  in  the  House  of 
Representatives,  served  as  a  Special 
Project  Officer  supervising  the 
administration  of  the  community  block 
grant  program  for  the  Mississippi 
Governor's  office  and  he  has  served  as 
manager  of  the  Alternative  Financing 
and  Budget  Branch  in  the  Mississippi 
Energy  Division.  Dr.  Donald  E.  Milsten  is 
Vice  Chairman  of  NASEO  Security 
Committee  and  has  been  Director  of  the 
Maryland  Energy  Office  since  1977.  Dr. 
Milsten  has  extensive  experience  in 
managing  energy  emergencies; 
supervised  assistance  diuing  the  winter 
1977  natural  gas  shortage;  managed  the 
petroleum  fuel  set-aside  program  from 
Maryland  in  1979;  and  oversaw  State 
relief  measures  during  the  propane 


shortage  of  1989.  He  developed  the 
Maryland  Energy  Emergency  Wan  and 
the  Maryland  Petroleum  Emergency  Set- 
Aside  law  and  program.  Dr.  Milsten 
received  his  B.A.  from  Cornell 
University  and  a  PhD  in  Political 
Science  from  the  University  of  Michigan. 
The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  NAS£0  is  meritimoas  based  on  the 
general  evaluation  required  by  10  CFR 
60ai4(d)  and  that  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation, 
because  the  &iergy  Policy  and 
Conservation  Act  42.  U.S.C  6324  et  seq.. 
auUiorizes  States  to  develop  plans  for 
dealing  with  energy  emergencies  which 
are  funded  with  EKDE  grant  monies 
under  the  State  Energy  Conservation 
Program  (SECP).  This  project,  whidi 
meets  hi^  national  energy  priority,  has 
a  strong  possibility  of  contributing  to 
national  and  State  goals. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 

roil  FURTHER  IMrORMATIOM  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  ATTN: 
Rosemarie  H.  Marshall,  PR-322.2, 1000 
Independence  Avenue.  SW., 
Washmgton,  DC  20585. 
ThooMS  S.  Kaefo. 

Director,  Contract  Operations  Division  "B", 
Office  ofPlaceinent  and  Administration. 
(FR  Doc.  90-21606  Filed  9-12-^0;  8:45  am] 
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Federal  Energy  Regulatory 
Connnlssion 

[Dockst  No*.  ER90-4t7-000.  St  sL] 

Kmaas  Power  and  UgM  Co,,  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  InteriocUng  Directorate  FUinga 

September  6. 1990. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Power  and  Light  Co. 

(Docket  No.  ER90-*97-000] 

Take  notice  that  on  September  4, 1990, 
the  Kansas  Power  and  Light  Company 
(ia>L)  tendered  for  filing  an  amendment 
to  its  filing  of  proposed  changes  to  Rate 
Schedule  FERC  No.  247. 

The  amendment  is  necessary  in  order 
to  include  in  the  filing  a  copy  of  Article 
V,  section  3  of  the  General  Participation 
Agreement  of  the  MOKAN  Powrer  Pool, 
referenced  in  section  1.13  of  the  KEPCo 
contract  as  amended. 


Copies  of  this  amendment  have  been    • 
mailed  to  Kansas  Electric  Power 
Cooperative,  Inc.  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  21, 1990,  in 
accordance  with  Standard  ParagrajA  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service  Coip. 

(Docket  No8.  ER90-«4-001  and  ER90-I37- 
001] 

Take  notice  that  on  August  la  1990, 
Wisconsin  Public  Service  Corporation 
(WPS)  tendered  for  compliance  filing  in 
accordance  with  the  Commission's  order 
of  July  13. 1990.  in  Docket  No.  ER90-314- 
000.  As  directed  by  the  Commission,  the 
submittal  excludes  construction  work  in 
progress  from  WPS's  rate  base  for 
purposes  of  developing  rates  under  the 
company's  T-1  Transmission  Tariff. 

Currently,  only  one  customer- 
Citizens  Power  &  Light  Corporation 
(Citizens}— has  executed  a  service 
agreement  and  is  taking  transmission 
service  under  the  T-1  Tariff.  That 
agreement  has  been  accepted  for  fiHng 
in  Docket  No.  ER90-A37,  subject  to 
outcome  of  Docket  No.  ER9(>-314.  The 
present  submittal  also  includes  a  refund 
report  showing  the  refund  made  to 
Citizens  (including  interest)  under  the  T- 
1  Tariff  compliance  rates. 

Copies  of  this  filing  have  been  served 
upon  all  parties  in  Docket  No.  ER90-^14 
and  ER90-437. 

Comment  date:  September  21. 1990.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  IDiBois  Power  Co. 

(Docket  No.  EL9O-6-002] 

Take  notice  that  on  September  4. 1990, 
Illinois  Power  Company  tendered  for 
filing  its  Refund  Report  in  compliance 
with  the  Commission's  order  issued 
August  3, 1990  in  this  docket. 

Comment  date:  September  24. 1990,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Area  Power  Administration 

(Docket  No.  EPgO-SOOl-OOO] 

Take  notice  that  on  August  29, 1990, 
the  Deputy  Secretary  of  The  Department 
of  Energy,  by  Rate  Order  No.  WAPA-46, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  October  1, 1990,  Western  Area 
Power  Administration's  (Western) 
power  rate  schedules  P-SED-F4  and  P- 
SED-FP4  for  firm  power  service  and  firm 
peaking  power  service  from  the  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division  (P-SMBP-Ed). 

Rate  Schedules  P-SEIW4  and  P- 
SEI>-FP4  will  be  in  effect  pending  the 


Federal  Energy  Regulatory 
Commission's  (FERC)  approve!  of  diem 
or  of  substitute  rates  on  a  final  basis  for 
a  5-year  period. 
The  fiscal  year  (FY)  1989  power 


repayment  study  indicated  that  the 
exisiting  rates  do  not  yield  sufficient 
revenue  to  satisfy  the  cost  recovery 
criteria  thorough  the  study  period.  The 
revised  rate  sdbedules  will  yield 


Eastern  Division 


adequate  revenue  to  satisfy  these 
criteria. 

The  following  is  a  comparison  of  the 
existing  rates  to  the  proposed  rates  for 
die  P-SMBP-ED): 


Existing  rate 


rata 


Cfisnga 


Changa 
parcarvt 


[FY  1991] 


Rrm  Powar  Sacvics: 

Rrm  capacity.  S/kW^nonth. 

Firm  energy,  nflls/kWti- 

Composile  miHt/kWh „ _.... 

Additional  chafge  for  firm  energy  in  exeats  of  SOpercent  monttily  load  taclor,  miNs/kWh.. 
Rmi  Pealdng  Power  Service: 

Peal(ing  capacky,  $/i(W-season . 

Pealong  energy,  miUs/kWh.. 


1.SS 
5.0S 
8.55 
3J8 

11.10 
5.06 


2.25 
5.57 
9.86 
3.38 

13.50 
5.57 


+0.40 

+0.51 

+  1J1 

0.00 

+2.40 
+0.51 


+21.6 

+  10.1 

+  15J 

0.0 

+21.6 
+  10.1 


[FY  1992-951 


Firm  Power  Service: 

Firm  capacity,  $/l«W^Ilonlh ..... 

Firm  er>ergy,  mills/l<Wh „ 

Composite  mills/kWh ~ 

Additkxial  charge  lor  firm  ertergy  in  excess  of  SO-percent  monthly  toad  factor,  mils/kWh. 
Firm  Peakii«g  Power  Service: 

Peaking  capacity,  $/kW-season „.. 

Peaking  ertergy,  miHs/kWh 


+27.0 

+  14  J 

+20.4 

0,0 

+27  J) 

+  14.8 


PSMBP-Weatem  Division 

The  rate  schedules  for  the  P-SMBP- 
Westem  Division  are  associated  with 
the  Loveland  Area  Projects  (LAP)  rate 
and  are  the  subject  of  a  separate  rate 
adjustment  which  is  documented  in 
Rate  Order  No.  WAPA-47.  The  LAP  rate 
adjustment  is  also  sdieduled  to  go  into 
effect  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990. 

The  Administrator  of  Western 
certifies  that  die  rates  are  consistent 
with  applicable  laws  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  widi  sound  business 
principles.  The  Deputy  Secretary  of  the 
Department  of  Energy  states  that  the 
rate  schedules  are  submitted  for 
confirmation  and  approval  on  a  final 
basis  for  a  5-year  period  beginning 
October  1. 1990.  and  ending  September 
30, 1995.  pursuant  to  authority  vested  in 
the  FERC  by  Delegation  Order  No.  0204- 
108,  as  amended. 

Comment  date:  September  24, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Co.  of  New  York. 
Inc. 

(Docket  Na  ER90-566-000| 

Take  notice  that  on  August  30, 1990. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  Supplements  to  fourteen  of  its  Rate 
Schedules: 


Rate 

Supple- 

schedule 

ment 

Person  receiving  service 

No. 

No. 

55 

9 

Philadelphia  Electric  Com- 

pany (PECO). 

56 . 

9 

PiMic  Sennce  Electric  and 
Gas  Company  (Public 
Service). 

57 „.. 

9 

Northeast  UtHities  (NU). 

62 „- 

9 

Orange  and  Rockland  Utili- 
ties, Ina  (O&R). 

69 

NU. 

70 -    . 

Niagara  Mohawk  Power 
Corporation  (Mohawk) 
and  Penns^vania  Power 

&  Light  Company  (PPSL) 

71 

New  England  Power  Co. 
<NfcP). 

74 

PPSL 

75 

GPU    Service    Corporation 

(GPU). 

78 

10 

Power  Authority  of  the 
State  of  New  York  (tf»e 
Power  Auttiority). 

82.. 

Baltimore   Gas   &   Electric 

Company  (BG&E). 

83 

Atlantic  aty  Electric  Com- 
pany  (Atlantic). 

84 

Connectwut  Municipal  Elec- 
tric Energy  Cooperative 
(CMEEC). 

88 

Boston  Edison  (BE). 

95 

2 

Lortg  Island  Lighting  Com- 
pany (LILCO). 

• 

The  Supplements  provide  for  an 
increase  in  rate  from  2.5  mills  to  2.5  mills 
per  Kwh  of  inferruptible  transmission  of 
power  and  energy  over  Con  Edison's 
transmission  facilities,  thus  increasing 
annual  revenues  imder  the  Rate 
Schedules  by  a  total  of  $43,982.80.  Con 


Edison  has  requested  waiver  of  notice 
requirements  so  that  the  Supplements 
can  be  made  effective  as  of  September 
1.1990. 

Con  Edison  states  that  copies  of  this 
filing  have  been  served  by  mail  upon 
PECO.  Public  Service,  NU,  O&R, 
Mohawk,  PP&L  NEP,  GPU,  the  Power 
Authority,  BG&E,  Atlantic,  CMEEC,  BE 
and  LILCO, 

Comment  date:  September  21, 1990.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Bangor  Hydro-Electric  Co.  UNITIL 
Power  Coip. 

[Docket  No.  ER90-32-000] 

Take  notice  that  Bangor  Hydro- 
Electric  Company  (Bangor)  and  UNITIL 
Power  Corporation  (UNITIL)  on  August 
31. 1990  tendered  for  filing  as  an  Initial 
Rate  Schedule,  an  Electric  Generating 
Capability  Sales  Agreement.  The 
Agreement  provides  for  the  sale  by 
Bangor  to  UNITIL  of  10,000  KW  of 
electric  generating  capability  during 
November  1, 1989  through  October  31, 
1990  and  the  total  output  associated 
therewith. 

Comment  date:  September  24, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Area  Power  Administration 

Docket  No.  EF90-5182-OaO 
Take  notice  dtat  on  August  29, 1990. 
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the  Deputy  Secretary  of  the  Department 
of  Energy  (DOE),  by  Rate  Order  No. 
WAPA-47,  did  confirm  and  approve  on 
an  interim  basis,  to  be  effective  on  the 
first  day  of  the  first  full  billing  period  on 
or  after  October  1. 1990.  Western  Area 
Power  Administration's  (Western)  firm 
power  rate  Schedule  L-F2,  firm 
transmission  service  rate  Schedule  L-F2, 
firm  transmission  service  rate  schedule 
L-Tl,  and  nonfirm  transmission  service 
rate  Schedule  L-T2  for  the  Loveland 
Area  Projects  (LAP).  The  power  rates 
will  be  in  effect  pending  the 
Commission's  approval  of  them  or 
substitute  rates  on  a  final  basis  for  a  5- 
year  period  or  imtil  superseded. 

The  fiscal  year  1090  power  repayment 
studies  indicated  that  the  existing 
revenue  Returns  were  not  sufficient  to 
satisfy  the  cost-recovery  criteria  through 
the  appropriate  study  periods.  The  rate 
Sdiedule  L-F2  will  yield  adequate 
revenues  to  satisfy  these  criteria.  To 
meet  those  requirements  the  firm  power 
rates  are  proposed  to  be  increased  as 
follows: 


Oatsol 
power 

Existing 

rate  (FY 

1990) 

Proposed 

rate  (FY 

1991) 

Proposed 

rate  (FY 

1991- 

1995) 

Run 

$1.84/kW- 

$2.15/kW- 

$2.21 /kW- 

Capacity 

month. 

(kW). 

Finn 

7.15  mills/ 

8.39  mills/ 

8.60  milts/ 

Energy 

kWtt 

kWh. 

kWtt 

(kWh. 

Composite 

14.29 

16.77 

17.19 

Rate 

mM/ 

mMs/ 

mills/ 

(MMh). 

KWh. 

kWtL 

kWh. 

The  proposed  transmission  rate  is 
based  upon  a  cost-of-service  concept  for 
the  transmission  system.  Previously,  the 
rate  was  determined  by  increasing  the 
transmission  rate  by  the  same 
percentage  as  the  firm  power  rate  was 
increased-  The  rates  for  the  LAP 
transmission  service  were  proposed  to 
be  increased  as  follows: 


Class  o(  service 

Presept  rate 

Proposed  rate 

Rrm  Capacity 
(kW). 

Firm  Energy 

(kWti). 
f4onfirm  Energy 

(kWh). 

$0.95/kW- 
month  or 
$11.40/kW- 
year. 

2.3mills/kWh 

1.3mills/kWh 

$1.52/kW- 
monthor 
$18.24/kW- 
year. 

2.1  mills  kWh. 

2.1  mills/kWh. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  laws  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles.  The  Deputy  Secretary  of  the 


DOE  states  that  the  rate  schedules  are 
submitted  for  confirmation  and  approval 
on  a  final  basis  for  a  5-year  period, 
effective  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1990,  pursuant  to  the 
authority  vested  in  the  Federal  Energy 
Regulatory  Commission  (FERC)  by 
Delegation  Order  NO.  0204-108,  as 
amended. 

Comment  date:  September  24, 1990.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Area  Power  Administration 

Docket  No.  EF90-^171-000 

Take  notice  that  on  August  31, 1990, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAPA-45, 
did  confirm  and  approve,  on  an  interim 
basis,  to  be  effective  beginning  on 
October  1, 1990,  Rate  Schedule  SLIP-F2 
for  firm  power  from  the  Salt  Lake  City 
Area  Integrated  Projects  (Integrated 
Projects). 

Rate  Schedule  SLIP-F2  will  be  in 
effect  on  an  interim  basis  pending  the 
Federal  Energy  Regulatory 
Commission's  (FERC)  approval  of  it  or  a 
substitute  rate  on  a  final  basis. 

The  existing  rate  consists  of  an  energy 
charge  of  5.0  mills  per  kilowatthour 
(mill/kWh)  and  a  capacity  charge  of 
$2.09  per  kilowatt-month  (kW-month).  or 
a  combined  rate  of  9.92  mills/kWh.  "The 
fiscal  year  (FY)  1989  Final  Integrated 
Projects  power  repayment  study  dated 
May  1990  shows  that  an  energy  charge 
of  6.50  mills/kWh  and  a  capacity  charge 
of  $2.76/kW-month,  for  a  combined  rate 
of  13.00  mills/kWh  beginning  October  1, 
1990,  will  be  adequate  to  repay  project 
obligations  in  a  timely  manner.  The 
13.00  mills/kWh  rate  (31-percent  rate 
increase)  will  recover  additional  annual 
operating  expenses  and  the  cost  of  new 
investment  associated  with  the  Central 
Utah  Project  and  additional 
transmission  system  facilities. 

However,  due  to  a  cash-flow  problem 
in  the  Basin  Fund,  the  combined  firm 
power  rate  required  for  FY's  1991  and 
1992  is  14.5  mills/kWh  (46.0  percent 
increase).  This  increase  is  needed 
because  the  Integrated  Projects  are 
experiencing  their  fourth  consecutive 
year  of  drought  and  because  special 
water  releases  of  Glen  Canyon  Dam  for 
additional  environmental  research  that 
was  not  previously  budgeted  will 
require  more  purchased  power  to  meet 
contract  commitments.  The  rate 
schedule  allows  for  an  adjustment  to  the 
1.5  mills/kWh  adder  in  the  event  that 
certain  costs  are  determined  to  be 
nonreimbursable.  This  14.5-mills/kWh 
rate  will  result  in  a  $31.1-million 


increase  in  annual  revenues  in  FY's  1991 
and  1992.  The  IS.O-mills/kWh  rate  will 
result  in  a  $21.2  million  increase  in 
annual  revenues  for  the  following  3 
years. 

The  Administrator  of  Western 
certifies  that  the  rate  is  consistent  with 
appUcable  laws  and  that  it  is  the  lowest 
possible  rate  consistent  with  soimd 
business  principles. 

The  Deputy  Secretary  of  the 
Department  of  Energy  states  that  the 
rate  schedule  is  submitted  for 
confirmation  and  approval  on  a  final 
basis  for  a  5-year  period  beginning 
October  1, 1990,  and  ending  September 
30, 1995,  pursuant  to  the  authority 
vested  in  FERC  by  Delegation  Order  No. 
0204-108. 

Comment  date:  September  24, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER90-567-000] 

Take  notice  that  on  August  31, 1990, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a  change 
in  rate  schedule,  an  Interconnection 
Agreement  (Agreement)  covering  rates, 
terms  and  conditions  for  services 
rendered  by  PG&E  to  the  Sacramento 
Municipal  Utility  District  (SMUD)  under 
the  Agreement  and  for  the 
interconnection  of  the  Parties'  electrical 
systems. 

Upon  its  effective  date  the  Agreement 
will  terminate  and  supersede  Rate 
Schedule  No.  124  (the  Interconnection 
Rate  Schedule,  which  was  made 
effective  by  the  Commission  as  of 
January  1, 1990.  subject  to  refund)  and 
all  FERC-jurisdictional  amendments, 
agreements,  supplements  and  rate 
schedules  filed  thereunder,  except 
Supplement  Nos.  1  and  2,  which  are  the 
Facility  Connection  Agreement  between 
the  Parties  and  was  made  effective 
under  separate  order  by  the 
Commission. 

Pursuant  to  the  Agreement.  PG&E  will 
provide  the  following  services  to  SMUDj 


Obligation  Service Section  B.2 

Obligation      Power      Service  Section  B.2. 1 

(Service  Schedule  A). 

Reserved  Transmission  Serv-  Section  B.2.2 
ice  (Service  Schedule  B). 

Control  Area  Services Section  B.3 

Scheduling    Service    (Senrice  Section  B.3.1 

Schedule  C). 

Regulation    Service    (Service  Sectkxi  B.3.2 
Schedule  0). 

Ottter  Charges Section  B.4 

Customer  Service  (Schedule  E)..  Section  B.4.1 

Voltage  Regulation  (Schedule  Section  B.4.2 


Raadiv*  Pownr  Correction 
(SchwMsGI. 

Standby  Station  Service 
(Schedule  H). 

Norvapinning  Reserve  Charge 
(Schedule  I). 
CoofdfrtBt/oft  Seivkies 

Ceiling  Price  for  Capacity  Com- 
ponent of  Coordirtation 
Power  Sennce  (CeJKng  A-1). 

Ceiling  Price  tor  Energy  Com- 
ponem  of  Coordration 
Power  Service  (Ceiling  A-2). 

CeiNng  Price  for  Combined  Ca- 
pacity and  Energy  Sales 
(Ceiling  A-3). 

Ceiling  Price  for  Coordwiation 
Transmission  Service  (p9t- 
•ogB). 

Ennergency  PoiMr 

Edisor>-Midway  Curtailment 
Service. 

Ten-Minute  Emargerwy  Power 
Seraice. 

Support  Power  Service 

Zero<;rossing  Service 

Emefger«cy  Zero-Oossing 
Service. 


Section  B.4.3 

Sectkm  8.4.4 

Section  B.4.5 

Sectkm  B.5 
Sectkjn  B.5.1 

Sectton  B.5.2 

Section  B.5.3 

Section  B.5.4 


Seclion-AI 
Sectkm  A2 

Sectkm  A.3 

Sectkm  A.4 
Sectkm  A.5 
Section  A.S 


PG&E  is  requesting  a  waiver  of  the 
notice  requirement  in  {  35.3  of  the 
Commission's  regulations  (18  CFR  35.3) 
and  various  waivers  of  filing 
requirements. 

Copies  of  tUs  filing  were  served  upon 
SMUD  and  dia  California  Public  Utilities 
Commission. 

Comment  date:  September  21, 1990.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoiaaCaahdL 

Secretary. 

[PR  Doc.  90-21517  Filed  9-12-00;  8:45  am] 

Buima  CODE  srir-oi-n 

[Doetot  No*.  CP90-2062-000,  et  aL] 

Texas  Gm  TranemlMlon  Corp.  et  al.. 
Natural  Gat  Certification  Rllngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation. 

[Docket  No.  CP90-2062-000,  Docket  No. 
CP90-2063-00a  and  Docket  No.  CPgO-2064- 
000] 

August  31, 199a 

Take  notice  that  on  August  24, 1990, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  Nos.  CP90-2062-000,  CP90-2063- 
000,  and  CP90-2064-000,  requests 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act,  to  provide 
transportation  service  for  Louisiana 
Municipal  Natural  Gas  Purchasing  and 
Distribution  Authority  (Loiusiana 
Municipal),  Southern  Gas  Company,  Inc. 
(Southern  Gas)  and  Tejas  Power 
Corporation  (Tejas)  respectively,  under 
its  blanket  certificate,  issued  in  Docket 
No.  CP88-686-00a  all  as  mote  fully  set 
forth  in  the  requests  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorization  to 
transport  estimated  gas  volumes  on  a 
peak  day  of  up  to  45,00  MMBtu,  25,000 
MMBtu  average  daily  and  16,000,000 
MMBtu  on  an  annual  basis  for  Louisiana 
Municipal;  Texas  Gas  also  proposes  to 
transport  estimated  peak  day  volumes 
of  natural  gas  of  40,000  MMBtu.  average 
daily  quantity  of  404XX)  MMBtu  and 
14,600,000  MMBtu  on  an  annual  basis  for 
Southern  Gas.  The  volumes  proposed  to 
be  transported  for  Tejas  are  estimated 
to  be  100,000  MMBtu  on  a  peak  day, 
average  daily  quantity  of  5,000  MMBtu 


and  1,825,000  MMBtu  on  an  annual 
basis. 

Texas  Gas  indicates  that  all  service 
commenced  August  1, 1990,  tmder 
Section  284,223  as  reported  in  the 
following  dockets:  ST90-4234  for 
Louisiana  Mimicipal,  ST90-423e  for 
Southern  Gas  and  ST9Q-4235  for  Tejas. 

Comment  date:  October  15, 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Stingray  Pipelie  Co.  K  N  Eoeigy,  Inc. 

[Docket  No.  CPOO-ZOBZ-OOO  and  Docket  Na 
C:P90-2093-000] 

August  31, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  S  i  157.205  and  284.223  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  incliiiding  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
tmder  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  the 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants,  state  that  each  of  the 
proposed  services  would  be  provided 
tmder  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  October  15, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

■  These  prior  notice  requests  are  not 
consolidated. 


Docket  numt>er 
(dale  filed) 


CP90-2092 -000 
(8-29-90, 


AppKcant 


Stingray  Pipeline 
Company,  701  E. 
22nd  Street 
(.ombard,  Illinois 
60148. 


Stiipper 


Sun  Operating 
Limited 
Partnership. 


Peak  day ' 
average 
annual 


50.000 

25.000 

125.000 


Points  of  receipt 


LA.  TX 


Points  of  delivery 


LA.. 


Start  up  date  (rate 
schedule) 


7-1-90.  (ITS). 


Related  *  dockets 


Oder  509,  ST90- 
4028-000. 
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UMi 


Oocfcel  number 
(dale  tied) 

Apptjcarrt 

SWpper 

Peak  day' 
average 
annual 

Points  of  receipt 

Points  o(  delivery 

■ 

Start  up  date  (rate 
scwdule) 

Related 'dockets 

K  N  Energy.  Inc.. 
P.O.  Box 
150265. 
Lflkowood, 
Colorado  80215. 

Phjbro  Energy, 

mc. 

SO.OOOMci 

lO.OOOMct 

3.650.000Mcf 

System ..~ 

KS  CO 

7-28-90.  (0) 

CP89-1 043-000. 

CP90-2093-000- 
(8-29-90) 

ST90-4376-000. 

*  The  Cy  docket  corresponds  to  applkant's  blanket  transportatmn  certificate.  H  an  ST  docket  is  shown.  120-day  transportatkjn  sennce  was  reported  in  it 


3.  Nadonal  Fuel  Gas  Supply  Corp. 

(Docket  No.  CP90-2086-000] 
September  4. 199a 

Take  notice  that  on  August  28. 1990, 
National  Fuel  Gas  Supply  Corporation 
(National).  Ten  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in  Docket 
No.  CP90-2086-000  an  application 
pursuant  to  section  7(c)  of  the  Natiual 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
(1)  The  acquisition,  construction,  and 
operation  of  certain  storage  facilities 
and  (2)  the  change  of  the  delivery  point 
to  Empire  Exploration,  Inc.  (Empire),  all 
as  more  fuUy  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

National  states  that  on  April  20, 1990, 
it  acquired  the  Allegheny  State  Park 
Storage  Field,  an  intrastate  facility 
located  within  the  Allegheny  State  Park, 
in  Cattaraugus  County,  New  York  from 
Febnont  Natural  Gas  Storage  Company 
at  a  cost  of  $7,583,000.  Nationd 
proposes  to  operate  this  storage  facility 
in  its  interstate  operations  for  a  limited 
term  of  three  years  to  determine 
accurate  top  gas  capacity  and  injection 
and  withdrawal  capabiUties. 
Specifically,  National  proposes  to 
acquire  1.1  miles  of  4-inch  pipeline,  5.4 
miles  of  6-inch  pipeline,  3.2  miles  of  16- 
inch  pipeline  and  the  1,000  hp  Limestone 
Compressor  Station  from  Empire  for 


$520,000.  National  states  that  these 
facilities  would  allow  National  to  use 
natiu-al  gas  from  its  Line  K  for  injection 
and  withdrawal  purposes.  In  addition. 
National  proposes  to  install  minor 
metering,  regulating  and  processing 
equipment  at  the  Limestone  Compressor 
Station  at  a  cost  of  $230,500.  National 
states  that  no  rates  or  services  are 
proposed  at  this  time. 

Finally,  with  respect  to  an 
interruptible  transportation  service 
which  National  was  authorized  to 
provide  to  Empire  by  order  issued 
August  13, 1990,  in  Docket  No.  CP  90- 
1380-000,  National  proposes  to  change 
the  delivery  point  to  the  Limestone 
Compressor  Station  to  reflect  the 
transfer  of  facilities. 

National  states  that  during  the  limited 
three-year  term,  the  additional  storage 
capacity  would  provide  National  with 
flexibility  to  enhance  storage  services 
cturently  being  provided  on  its  system, 
and  mi^t  aid  in  system  management 
during  periods  of  peak  demand. 
National  further  states  that  the  ultimate 
goal  would  be  permanent  certification  of 
the  storage  field  and  firm  storage 
services. 

Comment  date:  September  25, 1990,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 


4.  Southern  Natural  Gas  Co. 

(Docket  No.  CP90-2107-000;  Docket  No. 

CP90-2108-(X)0] 

September  4. -1990. 

Take  notice  that  Southern  Natural 
Gas  Company,  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
(AppHcant),  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP8&- 
316-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  r11  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  die  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  19, 1990,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  number  (date 
fHed) 

Shipper  name  (type) 

Peak  day 

average  (toy 

arawalMMBtu 

Receipt  points  ■ 

Delivery  points 

Contract  date  rate 

schedule  senAoe 

type 

Related  docket 
start  up  date 

CP90-21 07-000  (8-30- 
90) 

CP90-21 08-000  (8-30- 
90) 

Enron  (sas  Marketing, 
Inc.  (Marketer). 

SheM  Gas  Trading 
Company  (Marketer). 

200.000 

25.000 

9.125.000 

20.000 

54 

20.000 

OTX.  OLA.  TX,  LA.  MS. 
AL. 

OTX.  OLA.  TX.  LA.  MS. 
AL 

GA,  SO,  TN 

6-25-90,  IT. 
Interruptible. 

6-22-90.  IT. 
Intermptible. 

ST90-3886-000, 

SC      

7-1-90. 
ST90-3888-000. 

7-1-90. 

•  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


5.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP90-2089-000) 
September  4, 1990. 

Take  notice  that  on  August  29. 1990,  El 
Paso  Nattval  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP90-2089-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  15T.216)  for  authorization  to 
abandon  certain  gas  facilities  and  the 
services  rendered  through  those 
facilities,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  received 
authorization  in  Docket  Nos.  CP68-224- 
000  and  CP69-23-O00  to  construct  and 
operate  an  American  250B  positive 
meter  (Plymouth  Meter  Station)  located 
in  Collingsworth  County,  Texas  and  a 
single  one-inch  tap  (Albjert  Stable  Tap) 
located  in  Beaver  Coimty,  Oklahoma, 
respectively,  to  permit  El  Paso  to  render 
gas  service  to  Rimrock  Gas  Company 
(Rimrock)  for  distribution  to  various 
constuners  for  residential  service. 

It  is  indicated  that  Rimrock  and  the 
Town  of  Texola  (Texola)  entered  into  an 
agreement  in  which  Rimrock  agreed, 
among  other  things,  to  transfer  and 
Texola  agreed  to  acquire  certain  assets 
and  properties  owned  and  operated  by 
Rimrock,  including  all  of  the  natural  gas 
distribution  system  serving  Texola.  El 
Paso  states  that  the  arrangement  was 
subject  to  El  Paso's  consent  and  receipt 


by  El  Paso  of  the  appropriate 
Commission  authorization.  El  Paso 
indicates  that  it  tendered  to  the 
Commissio'n  on  June  11, 1900,  a  service 
agreement  with  Rimrock  and  a  new 
service  agreement  with  Texola  pursuant 
to  Part  154  of  the  Commission's 
Regulations.  EI  Paso  states  that  the  new 
service  agreement  between  El  Paso  and 
Rimrock  omitted  the  Plymouth  Meter 
Station  and  the  Albert  Stable  Tap 
delivery  point.  El  Paso  indicates  that 
although  it  ceased  using  the  two  points 
on  November  26, 1986,  and  May  1, 1987, 
respectively,  it  acknowledges  Uiat  it 
must  obtain  authorization  ptvsuant  to 
section  7(b)  of  the  Natural  Gas  Act  prior 
to  being  authorized  to  abandon  the  two 
facilities  and  the  service  therefrom. 

El  Paso  proposes  to  abandon  such 
facilities  in  place,  with  no  material 
change  in  its  average  cost-of-service.  It 
is  indicated  that  the  proposed 
abandonment  of  minor  facilities  would 
not  result  in  or  cause  any  interruption, 
reduction  or  termination  of  natival  gas 
service  presendy  rendered  by  El  Paso  to 
any  of  its  customers.  El  Paso  states  that 
it  has  examined  the  proposed 
abandonment  and  believes  that  it  woidd 
not  impact  the  environment.  El  Paso  also 
states  that  it  would  follow  its 
reclamation  procedures  where 
appropriate. 

Comment  date:  October  19, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Mississippi  River  Transmission  Cocp4 
Nordiwest  Kpeline  Corp.;  Natural  Gas 
Pipeline  Co.  of  America 

Docket  No.  CPgO-2087-OOa  Docket  No.  CP90- 
2068-000,  Docket  Nos.  CPgO-2090-000.  and 
CP90-2091-000 

September  4, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  doclcets  prior  notice  requests 
pursuant  to  S8  157.205  and  284.223  of  die 
Conunission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  states  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  19, 199a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Peak  day 

Points  Of 

Startup 
date  rata 

Related 

Docket  Number  (Date  Red) 

Applicant 

Shipper  name 

avg. 
annual' 

Receipt 

Delvary 

dockets' 

CP90-2087-000  ( 

8-28-90) 

Mississippi  River  Transmis- 
skxi  Corporation. 

Mega  Natural  Gas  Company .. 

19.000 

9.000 

3.285.000 

LA.AR. 
OK.TX, 
IL 

LA 

7-4-00 
FTS 

ST90-4182-000 

CP90-2088-000  ( 

S-28-90) 

Northwest  PipeTine  Clorpora- 
tton. 

Petro-Canada  Hydrocaftx>ns 
Inc. 

160.000 

100 

36,500 

aN  nisinlino 

flM  vnunkfw 

7-4-80  Tl- 

1 

STgO-4343-000 

CP90-2090-000 1 

S-28-80) 

Natural  Gas  Pipeline  Com- 

50.000 

AR.CO. 

On  LA.  Off 

7-1-90  ITS 

ST90-4122'400 

• 

' 

pany  of  America 

tioa 

25.000 
8,125,000 

IA.lt, 
KA.MO. 
NE.NM. 
OK,  On 
TXOff 
TX,On 
LA,  Off 
LA 

LA,  On 

TKIK 

CO.NM. 

ILOff 

TX.OK 

• 

•      • 
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7.ffigh 

[DofStet  Nb.  CPS0-2M6-WI| 

SefAenber  4, 1990. 

Take  notice  (bai  an  Ai«ut.3a  19M, 
High  bland  OSsbere  ^sten  IHIOSi. 
500  RenaiMaBoe  Gcotec  Detnit 
Nfidi«aa  48243.  tted  M  Docket  No. 
CPgo-2lOS^a0O  a  nquest  pirsuMit  10 

§  157.203  of  ^  CeOBMSSMB'S 

Regi^boat  for  «iUiMHna<iaa  tm 
transport  natural  jas  for  PSL  ioc.  (FSIj). 
a  aurketer  ^oaflatal  fas.  tuider  ltt3S' 
blaaket  oeftificate  iaonad  by  4le 
CoBHUsnaB's  Older  No.  SOI,  fwraBOflt 
to  joctieB  7  of  die  N^anl  Gas  Act. 
conegpaadiog  to  the  iiales,  tenu  oBd 
coBtbtiaBS  filed  ia  Dodcet  No.  £P8»-n- 
000,  all  as  aoore  iuUy  eel  far*  M  die 
request  wbidi  is  OB  file  widi  Ihe 
CooBBsaoa  ond  opea  le  piiUic 
iBspeotioB. 

HiOS  prapoaes  lo  toaBsport  on  « 
interruptibfe  basis  lap  to  t43S.<IQe  Mcf  of 
natural  gas  oa  apeak  day,  l,435.0MldGf 
on  OB  average  day  and  523.77Su0Oe  Mcf 
oa  M  awMMi  basis  lor  PSL  IflOS 
indicates  that  it  wauM  receive  te  gas  ot 
existing  points  in  die  (figh  Island  and 
West  CamepoB  Aveas.  bStttan  Texas 
and  Louisiana,  respectively,  and  deliver 
too  gas  lar  vieoooeaiii  oi  ivii  at  points 
located  offsboie  Texas  and  Leuinana. 
HIOS  indicates  that  it  would  traasport 
the  gas  for  PSi  porsaant  to  FfiOS*  Rate 
Sdiadafe  IT  for  a  priaaaiy  term  of  ten 
years  and  on  an  yearly  basis  thereafter. 

It  is  explained  that  the  service 
commenced  fune  22, 1990.  under  the 
automatic  authorizaticH)  provisions  o( 

t  at«.gaof  fee  riiBBiiiiiiotrs 

Regulations,  as  reported  in  Docket  Na 
STgO-d822.  HIOS  indicates  dut  bo  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  October  19, 1990,  iii 
accordance  with  Standard  Paragra]^  G 
at  the  end  of  this  notice. 

8.  Wiffiaais  Natural  Gas  Co. 

{Docket  No.  CPgO-20eS-000} 
September  4, 1990. 

Take  notice  that  on  August  29, 1990. 
Williams  Natural  Gas  Company  (WNG), 


P.O.  Box  3288.  Ttdsa.  OUahoBU  74«n. 
filed  in  Docket  No.  CF90-2Q9&-OQ0  a 
request  pursaant  to  S  157..aQ5  of  the 
R^tdafions  oader  the  Neural  Gas  Aot 
(18  CFR  157.20^  for  aufliorization  to 
abandon  a  sale  efnatiffal  gas  to 
Conoco,  be.  (Coaooo).  ia  Kay  GoiiHty, 
Oklahoma,  ooder  WNG'a  Uaideet 
certificaie  issued  is  Docket  No.  CF82- 
479-000  iNinaaat  to  section  7  of  tlie 
Natural  Gas  Act.  all  aa  OMne  &Uy  set 
forth  ia  the  request  wUcb  is  ob  file  with 
the  Comnasnen  and  open  to  ^bUc 
inspectioB. 

WNG  proposes  to  abandon  'die  sale  at 
the  Ponca  City  refinery  in  Kay  County, 
in  response  to  a  request  dated  f  ufly  6, 
1990.  from  Conoco  that  the  gas  sales 
agreement  be  terminated.  R  is  stated 
that  the  sale  wen  autiiorixed  in  Docket 
No.  G-298  in  ^  name  of  Cities  Seivite 
Oil  Company,  WNG's  predecessor.  It  Is 
explained  that  the  proposed 
abandonawat  wobM  aot  iavrfve  any 
abaaitniiaiiiiiit  of  facftties  and  <hat 
Conoco  would  coH^aae  to  ase  die 
facilities  for  transportation.  It  is  stated 
that  the  proposed  abandtmment  would 
have  no  effect  on  any  rate  schedules  or 
tariffs  on  file  with  the  Commission. 

Comment  dote:  October  19. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  eod  of  this  notice. 

8.  NaidwiB  Natatal  CosGo..  Division  of 
EnraaCoip. 

{Docicei  No.  CI>9O-2112-0eO] 
SefReodwr  S,  lS9a 

Take  notice  that  on  August  31, 1990, 
Nordiern  Natural  Gas  Company. 
Kvisioaof  Earon  Corp.  (Northern).  1400 
SndtkStavet.  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
€PBO-2112-Oao  a  prior  notice  request 
pUBSuant  to  9fi  157.205  and  157.212  of  die 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  and  operate  a  new  delivery  point 
and  appurtenant  facilities  as 
jurisdictional  sales  facilities,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-401-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 


widi  the  CoBunissiaii  aad  opea  to  public 
inspection. 

Northern  proposes  to  install  aad 
operate  a  new  small  volume  measuring 
station  and  apportoRant  facAitiea,  the 
Asses  Town  Border  Stadon  Na  lb— 
Sqoaw  VaHey,  tor  use  as  a  sales 
delivery  point  to  accommodate  Batnral 
gas  debvoies  to  Iowa  Electric  Ug^  «ul 
Power  Company  (Iowa  El«tric)  onder 
NoiAem's  Rate  Sdiethdes  CD-I,  SS-4. 
and  PS-1.  Northeni  states  diat  this 
audnifizatiop  is  zequested  so  that  Iowa 
Ele(Aric  nay  serve  new  or  unreased 
requirements  in  ond  araund  fte 
community  of  Ames,  Iowa. 

Northern  es&aates  dut  tke  peak  day 
and  aamal  volumes  dwt  vwwddbe 
delivered  to  faiwa  EleOtric  at  die 
proposed  deiivefy  poiat  iarjedeiwery  to 
Asoes,  knva.  wmdd  be  112  Mcf  aad 
ZAftOO  McC  respectively.  Noedieni  slates 
that  the  peopesed  votuaws  to  be 
delivciod  at  the  aew  defiveiy  petat 
vioM  be  mmd  tem  tbe  total  firm 
entitfa»CBts  jjawoody  deajgnated  by 
Iowa  Electric  for  delivery  to  the 
communmity  of  Ames,  Iowa.  Northern 
further  states  that  there  would  not  be 
my  firm  entidements  assigned  to  the 
proposed  new  deliv«y  poir^ 

Coaanent  dote:  October  2S,  1990,  bi 
accordanoe  %wth  Standard  Pwagra^  € 
at  the  end  of  this  aotice. 

18.  Texas  Gas  lYsnsnussmn  Corp. 

{Dedwt  lie.  CP90-2iefr48al| 
September  5. 1990. 

Take  notice  that  on  Aagiist^),1990. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800Frederica  Street. 
Owensboro,  Kenticky  42301.  filed  in 
Docket  No.  CPOO-ZIOO-OOO  a  request 
pursuant  to  S  9  157.205  and  284.223  of  die 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  North  Adantic  Utilities,  Inc.  (North 
Adantic).  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  40,000 
MMBtu  of  natural  gas  on  a  peak  day, 
20,000  MMBtu  on  an  average  day,  and 
7,200,000  MMBtu  on  an  annual  basis  for 
North  Adantic.  Texas  Gas  states  that  it 
would  perform  the  transportation 
service  for  North  AUantic  under  Texas 
Gas'  Rate  Schedule  IT.  Texas  Gas 
indicates  that  North  Adantic  has 
identified  Alfred  University, 
Consolidated  Laundries  and  Southern 
Container  as  the  ultimate  recipients  of 
the  gas.  It  is  indicated  that  Texas  Gas 
would  receive  the  gas  at  numerous 
points  for  delivery  to  two  points  in 
Warren  County,  Ohio. 

It  is  explained  that  the  service 
commenced  August  11, 1990,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-4349.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  October  22, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  365.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Regulatory  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  90-21543  Filed  9-12-90;  8:45  am] 
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[Docket  No.  RP90-173-000,  TIMO-13-20- 
000TF90-3-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Qas  Tariff 

September  7, 1990 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  31, 1990,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  August  1, 1990 

25  Rev  Sheet  No.  211 
Sub  21  Rev  Sheet  No.  214 

Proposed  to  be  effective  September  1, 1990 

44  Rev  Sheet  No.  201 
6  Rev  Sheet  No.  201A 

45  Rev  Sheet  No.  203 
41  Rev  Sheet  No.  204 
38  Rev  Sheet  No.  205 
28  Rev  Sheet  No.  211 
22  Rev  Sheet  No.  214 
3  Rev  Sheet  No.  220 
1  Rev  Sheet  No.  478 

Algonquin  states  that  pursuant  to 
sections  10, 9  and  4  of  Rate  Schedules 
STB,  SS-III  and  ATAP,  respectively.  It  is 
filing  Sheet  Nos.  211, 214  and  220  to 
track  changes  in  the  rates  for  the 
services  underlying  its  Rate  Schedules 
STB,  SS-III  and  ATAP  made  by  its 


pipeline  supplier  Texas  Eastern 
Transmission  Corporation  ('Texas 
Eastern")  in  both  of  its  August  10, 1990 
filings  in  Docket  Nos.  RP88-67-038  and 
TM90-13-17-000. 

Algonquin  also  states  that  pursuant  to 
section  17  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1,  it  is 
making  an  Interim  Purchased  Gas 
Adjustment  filing  (Sheet  Nos.  201 
through  205)  to  update  its  latest  estimate 
of  purchased  gas  and  standby  service 
costs  based  upon  changes  by  its  pipeline 
supplier,  Texas  Eastern,  in  the  rates  of 
the  services  underlying  Algonquin's 
Rate  Schedules  F-1,  F-2,  F-3,  F-4,  WS-1, 
I-l,  and  E-1. 

Algonquin  further  states  that  the 
effect,  at  August  1, 1990,  for  Rate 
Schedules  STB  and  SS-III  is  to  increase 
the  Injection  rate  by  $0.0013  to  $0.0561 
per  N«^fBtu.  The  effect,  at  September  1, 
1990,  for  the  change  in  rates  under  Rate 
Schedule  STB  is  to  decrease  the  Firm 
Demand  by  $1.1220  to  $7.2450  per 
MMBtu  and  to  increase  the  Withdrawal 
rate  by  $0.0028  to  $0.0912  per  MMBtu. 
Under  Rate  Schedule  SS-III  die  effect  is 
to  decrease  the  Firm  Demand  rate  by 
$1.5620  to  $6.6470  per  MMBtu,  increase 
the  FDDQ  Withdrawal  rate  by  $0.0029  to 
$0.0914  per  MMBtu  and  to  decrease  the 
Non-FDDQ  Wididrawal  rate  by  $0.0334 
to  $0.2146  per  MMBtu.  Under  Rate 
Schedule  ATAP  the  effect  is  to  institute 
a  two  part  Capacity  Reservation  charge 
resulting  in  a  decrease  of  the  Capacity 
Reservation  charge,  Demand-1  of 
$4.1040  to  $5,249  while  instituting  a 
Capacity  Reservation  charge,  Demand-2 
of  $0.1637  per  MMBtu.  Further  changes 
decrease  the  Commodity  Maximum  rate 
by  $0.0611  to  $0.2186,  decrease  the 
Commodity  Minimum  rate  by  $0.0100  to 
$0.0617  per  MMBtu  and  decrease  the 
Interruptible  Commodity  rate  by  $0.0323 
to  $0.5549  per  MMBtu. 

Algonquin  states  that  the  effect  of  the 
change  in  rates  at  September  1, 1990,  for 
Rate  Schedules  F-1,  F-2,  F-3,  F-4  and 
WS-1  is  to  decrease  the  demand 
charges  by  14.3^  to  $13,923  per  MMBtu 
and  decrease  the  commodity  charges  by 
14.76<  to  $2.8638  per  MMBtu  from  those 
rates  contained  in  Algonquin's 
Quarterly  PGA  filing  of  August  1, 1990  in 
Docket  No.  TQ9Q-4-2(MX)0.  Furthermore 
the  rate  under  Rate  Schedule  I-l  has 
decreased  by  14.76(  to  $2.8888  per 
MMBtu,  while  the  Rate  Schedule  WS-1 
excess  commodity  rate  has  decreased 
by  17.62e  to  $5.6484  per  MMBtu  and  the 
Rate  Schedule  E-1  commodity  rate  has 
decreased  by  15.23(  to  $3.3216  per 
MMBtu. 
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AlgonqM  nates  tfnit  copies  «f  An 
filing  wmre'teived  opea  ^aA  affeclod 
paitjr  «ai  lalletMled  4tete  coaHmaakffiB. 

Aoy  penaa  ^eiiriae  to  be  Jieavd  arte 

protest  said  filing  sheruld  fiU  a  aMbea  to 
iatervcM  or  pretest  with  te  F^edefal 
Energy  BogB^atpry  Coaunisnaa,  MZi 
North  Ca^kA  Street.  14E..  Waakmifbm. 
DC  20436,  in  aoootduux  with  U305.2M 
and  385.211  <rf  the  CoauBissioa's  Rules 
and  Regatotinnn  Afl  aadi  atoli^  or 
protests  should  be  filed  OB  or  beJioic 
Septeiober  14.  tOBO.  Protests  wSL  be 
r.nn»id#rmi  by  the  CoBusissaoB  ia 
determining  &e  appropriate  actioa  to  be 
taken  bat  wiH  not  serve  to  aaake 
protestants  parties  to  the  ptoceediag. 
Any  person  wishing  to  becoow  a  party 
must  file  a  motion  to  intervene.  C(q>ies 
of  this  filing  are  on  file  wiA  the 
Commission  and  are  avaftaUe  for  patdic 
inspection  in  the  Pi^ilic  Reference 
Room. 

liawood  A.  WatMm.  fr, 
AetingSecretaiy. 

[FR  Doc.  90-21547  Fifed  9-12^80;  8:46  am] 
BNXMa  COOC  «7«7-OMI 


[Doacai  Ms.  T0»1-1-31-0M1 

ArUa  Enargy  Reaourcas;  FMng  of 
Rmiaad  Tariff  SlMeta  RaflecUog 
Quaitacty  PGA  A^ustMMOl 


SeFt8BA««.ll 

Take  ao6ce  dwt  on  AsgtiSt  31, 1990, 
Aiida  Energy  Resoarces  (ASt),  a 
divisian  af  Arkhu  inc.,  toidefod  for  ffliag 
the  foHowiog  tariff  sheets  to  become 
effective  October  t  lOW: 

Original  Vohme  No.  3 
gth  RewaaiShMAMe.  «S.I 
Firal  Remaed  Volne  No.  1 
seih  Revised  SlMfit  No.  4 
First  Revitod  VoImiw  Na.  1 
9th  Revised  Sheet  Na  7A 

These  tariff  sheets  reflect  AIM't 
second  i|aarteriy  PGA  filk^  made 
subsequent  to  its  annaai  PGA  effective 
April  1. 1990  under  the  Cemmiswon's 
Order  ^ios.483  and  483-A. 

The  proposed  chaages  whmiM  increase 
AER's  system  cast  by5l,841,5t»  and  its 
revenae  &om  yorisdicfional  sales  and 
service  by  S37,.127  for  the  PGA  period  of 
October.  November,  and  December  1990 
as  ad)usted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regoiatory  Commission.  825 
North  Capttot  Street  I*^.  Warfni^ton. 
DC  20«36,  in  accordance  widi  H  1.8and 
1.10  of  the  CoBimisaion's  tiHes  of 
practice  and  procedufe  {18  CFR  385.211 
and  385  214).  AB  soch  motions  or 
protests  shotdd  be  filed  on  or  before 
September  13, 1990.  Protests  will  be 


considered  by  feeComnuswon  in 

deteiiiBuing  vie  apjnopnale  actten  to  be 

taken,  but  wtffl  fra^  serve  to  matte 

Protestants  parties  to  we  praoeeffliig. 

Any  person  wishing  to  become  a  party 

mast  file  a  pebtien  to  lutei  veiw.  Copies 

of  this  filing  «ie  OB  fie  wiilli  l9ie 

Ceeamission  and  are  available  for  pablic 

inspection. 

Linwood  A.  Walsoa.  Jt., 

Acting  Secretary. 

{FR  Doc  90-21527  Filed  9-12^00;  «:4S  am] 

[Doakallto.  IMBt-1-22-4001 

CNG  Traiiwilniaw  Coiil;  Proposed 
Chaagea  ki  fcnc  ttea  T«Mf 

September  5. 198a 

Take  notice  that  CNG  Transmissioa 
Corporation  ("CNC'l.  on  August  31, 
1990,  pursuant  to  fi  154.38(dK6)  of  the 
Federal  Energy  Regulatory 
CamaiissioB's  Regulations  Uiat  provide 
for  the  Annual  Chaise  Adjustment  and 
section  14  of  the  General  Terms  and 
Conditions  of  CNG's  Urifi,  fikd  the 
following  revised  tariff  sheets: 

First  Revised  Volume  No.  1: 

Fourth  Revtaed  Sheet  No.  3t 
Third  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  222 

Original  Volume  No.  2: 

Third  Revised  Sheet  Nos.SMaiMl  290 

Original  Volume  No.  2A: 

Thitd  Revised  Sbeel  Noa.  IS,  28, 3S,  48.  and 
87. 

CNG  states  that  the  proposed  tai^ 
sheets  Deflect  a  aew  ACA  anit  rate  trf 
0.21  cesrts  per  Ot.  First  Revised  Siieet 
No.  222  revises  S  14.2  of  CNCs  tariff  to 
clarify  &at  the  calod^ion  of  the  ACA 
shril  iinchde  the  d^t  or  credit  appbed 
to  CNCa  UH  by  the  Coauaission  to 
correct  prior  bills. 

CNG  states  that  c(^es  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 

Any  person  desirir^  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
•motion  to  intervene  wiAihe  Federal 
Energy  Regulatory  ComBns8iaii,825 
Nwth  Capitol  Street,  NE„  Wasfeingten, 
DC  20426,  in  accordance  wMi  rtftes  214 
and  211  of  the  Commissian's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  motions  or  pcetests 
should  be  filed  on  or  before  September 
12, 1990.  Protests  vnUl  be  wusidered  by 
the  Commission  in  tleteimining  fte 
appropriate  action  to  be  taken  but  ivifl 
not  serve  to  make  protestants  parties  to 
the  procee(£ng.  Any  person  wnbing  to 
become  a  party  mast  f3e  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Goranisswn  and  ni<e  avaaaUe 
for  public  inspection. 
Linwood  A.  IVataoo,  )r. 

Acting  Secretary^ 

[FR  Doc  9(^1544  Filed  «-lZ.<0a:  8:45  «a] 
BtLUMO  eooc  «717-ei-« 


(Docket  1to.TII91-l-SZ-<NM] 

Colorado  Intarstate  Gas  Oos:filii8 

September  8, 19ga 

Take  note  tbat  on  Awga^  31. 3990, 
Colorado  interstate  Gas  Goaipany 
{"CIG")  submitted  for  filing  tariff  *eets 
reflecting  an  increase  of  0.tJ2it  per  Mcf  in 
the  ACA  a^DStment  charge,  resuftiixg  in 
a  new  ACA  rate  of  .19f  per  Mcf  based 
on  CIG's  1990  ACA  b^tng. 

Pursuant  to  section  25  of  CSCs  F£RC 
Gas  Tarift  Onginal  Volume  Na  1,  and 
Article  No.  20  xA  CIG's  FERC  Gas  TariH. 
Original  Volume  TSIo.  3,  CK!  will  file  at 
least  thirty  days  pnor  ha  the  proposed 
elective  date  to  chaage  its  ACA  biUiag 
charge.  CIG  has  received  its  1990  ACA 
billing,  and  is  making  this  filing  to 
reflect  the  002^  increase  in  the  ACA 
charge  to  be  effective  October  1, 1990. 

CIG  submits  for  ifiling  six  copses  of  the 
following  tariff  sheets  inoorporatiag  the 
increase  in  the  ACA  billing  charge  rate: 

Original  Volume  No.  1  Tstriff: 

Substitute  Third  Revised  Second  Sdbstttirte 

Firsl  Revised  Sheet  No.  7.1 
Substrtute  Hard  Revised  Seoend  Substittrte 

Fkst  Aevised  Sheet  No.  r^ 
Substitute  Unrd  Revised  Second  Svhstttsie 

First  Revised  Sheet  No. «.! 
Substitute  Third  Revised  Second  Sobsttele 

First  Revised  Sheet  No.  8.2 

Original  Volume  Na  2  Tariff: 

First  Revised  Second  Substitute  Wifth 

Revised  Sheet  No.  3<^ 
First  Revised  Secesd  Swbslilale  €i^«k 

Revised  Sheet  Na  463 
First  Revised  Second  SubstitMie  Siacth 

Revised  Sheet  No.  517A 
First  Revised  Second  Substitute  Eighft 

Revised  Sheet  No.  544 
First  Revised  Second  Substitute  Shcth 

Revised  Sheet  No.  39SA 
First  Revised  Second  SHbsrtftute  Seventh 

Revised  Sheet  No.  6ZS 
First  Revised  Second  SiibattttOe  SeMStdi 

Revised  Sheel  No.  «82 
First  Revised  Second  Sobstifhite  SewecA 

Revised  %eet  No.  674 
First  Revised  Seoond  SubstilBte  Sixth 

Revised  Sheet  No.  «B7 
First  Revised  Seooi^  Substitute  Sixlh 

Revised  Sheet  No.  774 
First  Revised  Second  Substitute  Sixth 

Revised  Sheet  No.  801 A 


First  Itevised  Second  Substitute  Sixth 

Revised  Sheet  No.  862 
First  Revised  Second  Substitute  ¥)Rh  Revised 

Sheet  No.  885 
Fust  Revised  Substitute  Sixth  Revised  Sheet 

No.  911 
First  Revised  Sabstitole  Sixth  Revised  Sheet 

No.  964 
First  Revised  Substitute  Sixth  Revised  Sheet 

No.  1021 
First  Revised  Substihite  Sixth  Revised  Sheet 

No.  1101 
First  Revised  Second  Substitute  Fifth  Revised 

Sheet  No.  1182 
First  Revised  Secoad  Substitute  Rfth  Revised 

Sheet  No.  1248 
First  Revised  Second  Substitute  Fifth  Revised 

Sheet  No.  1284 
Flist  Revised  Second  Sobstitnte  FiMi  Revised 

Sheet  No.  133S 
First  Revised  Substitute  Sixth  Reviaed  Sheet 

No.  1347 
First  Revised  Substitute  Sixth  Revised  Sheet 

No.  1370 


bstitu 


Original  Value  No.  $  Tariff: 
First  Revised  Sheet  No.  4 

CIG  states  that  copies  of  CIG's  filing 
are  being  served  on  all  CIG's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  deairing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428^  in  accordance  with  raies  214 
or  211  of  the  Coiunissien's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  availaUe  for  public 
inspection. 
linwood  A  Watsao.  |r-< 
Acting  Secretary. 

[FR  Doc.  90-21548  Filed  »-12-0Q;  8:45  am] 

BIUJNO  COOE  6717-01-M 


[Dochat  No.  TM90--IS-21-0001 

CohMiMa  Gas  Transmission  Corp^ 
Proposed  Chaages  in  FERC  Gas  Tariff 

Septendter  7. 1990. ' 

Take  notice  that  Colunibia  Gas 
Transmission  Coiporation  (Colimibia) 
on  August  31, 1990.  tendered  for  Sing 
the  following  proposed  changes  to  its 
FERC  Gas  Tarift  First  Revised  Volume 
No.  1.  to  be  effective  S^tember  1. 1990: 


Third  Revised  Sheet  Nos.  aoAl  throaih  8BAS 

Fourth  Revised  Sheet  Nos.  30B1  through  30B5 
Fourth  Reviaed  Sheet  Noa.  SOCl  tkraagh  30CS 
Fourth  Revised  Sheet  Nos.  30G1  through  30G5 

Columbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 
Colimibia's  previous  filings  in  Docket 
Nos.  RP88-187,  et  oL,  in  which  Columbia 
established  procedures  pursuant  to 
Order  No.  500  to  recover  fiom  its 
customers  the  take-or-pay  and  contract 
reformation  costs  billed  to  Columbia  by 
its  pipeline  si^ipUers.  Specifically. 
Columbia  proposes  to  supplement  and 
modify  its  earlier  filings  in  Docket  Nos. 
RP88-187.  et  al^  to  permit  it  to  flow 
through  revised  take-or^iay  and 
contract  reformation  costs  from: 

(1)  Texas  Eastern  Tranamisskm 
Corporatimi  (Texas  Eaatem)  pursuant  to 
a  filing  made  on  )une  29, 1900^  which 
was  accepted  by  Conmiaeion  order 
issued  cm  ^ily  27, 1900  in  Docket  No. 
TM90-11-17. 

(2)  Texas  Gas  Transmission 
Corporation  [Texas  Gas)  pursuant  to  a 
filing  made  on  July  6, 1990,  which  was 
accepted  by  Commission  order  dated 
August  3. 1990  in  Docket  No.  TM90-5-18; 
and 

Columbia  states  that  copies  of  the 
filing  were  served  iqwn  Columbia's 
jurisdictifmal  customers,  interested  state 
commissions,  and  upoa  eadi  person 
desi^ated  on  the  official  senrice  list 
compiled  by  the  C(»Bmissi(m'a  Secretary 
in  Docket  Noa.  RP88-187:  RP89-18t 
RP89-214.  RP89-229,  Tli80-3-21,  TM80- 
4-21.  TM8&-&-21.  TM80-7-21,  RP90-28, 
TMgO-2-21,  TM90-5-21,  TMgO-6-21, 
TM90-7-21,  TM90-*-21,  TM90-10-21 
and  TKf90-12-21. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  NK,  Washington,  DC  20428,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
14. 190a  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  itfoceedings.  Any  peirson  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  of  Colombia's  filing 
are  on  file  widi  the  Commission  and  are 
available  for  pnblic  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  90-21533  Filed  9-12-flQ;  8:4&  aaa) 
BRUNO  OOOC  SrO-OMt 


[Dookat  No.  TII»1-1-ai-0Qe  and  RP90-t77- 
000] 

CohimMa  Oss  T^ansnNsslon  Corp.^ 

r  In  FERC  Gas  Tariff 


September  7, 1990. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  August  31, 1990,  tendered  for  fifing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  First  Revised  Vohime 
No.  1,  to  be  effective  October  1, 1990: 

Third  Revised  Substitute  Second  Revised 

Sheet  No.  28 
Altemate  Tkitd  Revised  Substitute  Second 

Revised  Sheet  No.  28 
Third  Revised  Substitute  Second  Revised 

Sheet  No.  28A 
Altemate  Third  Revised  Substitute  Second 

Revised  Sheet  No.  26A 
Second  Revised  Substitete  Secand  Revised 

oBfin  No*  2KJ 
Altaroate  Second  Revised  Substitute  Second 

Revised  Sheet  Na  26C 
First  Reviaed  Sheet  No.  171 

Cobmhiti  atotes  diat  the  Bsted  toriff 
sheets  set  forth  die  adjustment  to  its 
sales  and  transportation  rates 
applicable  to  the  Annual  Charge 
Adjustment  pursuant  to  the 
Commission's  Regulations  as  set  forth  in 
Order  No.  472,  et  seq. 

Columbia  requests  that  the  alternate 
designated  tariff  sheets  and  First 
Revised  Sheet  No.  171  be  accepted  in 
order  to  provide  for  a  more  accurate  and 
equitable  method  for  Columbia's 
recovery  of  its  share  of  total  costs  under 
Order  No.  472.  including  adjustments 
billed  by  the  Commission  for  the  prior 
fiscal  year.  However,  if  the  committee 
does  not  deem  it  appropriate  to  allow 
for  the  proper  recovery  (either  debit  or 
credit]  by  Cotambia  of  the  total  charges 
billed  to  it.  then  Cohunbia  respectfdiy 
requests  the  Commisaion  to  accept  Third 
Revised  Substitute  Second  Revised 
Sheet  Nos.  28. 28A,  and  Secand  Revised 
Substitute  Second  Revised  Sheet  No. 
26C. 

Columbia  states  that  copies  of  the 
filing  were  served  i^ioo  the  Company's 
jurisdictional  customers  and  interested 
state  commisaions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE^  Washington. 
DC  20428.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AD  such 
motions  or  protests  should  be  filed  on  or 
before  September  14. 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  mm  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  nie  a  motion  to  intervene.  Copies 

of  Columbia's  Hling  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Linwood  A.  Wataon,  {r. 

Acting  Secretary. 

(FR  Doc.  90-21534  Filed  9-12-90: 8:45  am] 

■NXMB  CODE  mr-oi-M 


[Docket  Na  TIM1-1-2-000.  Docket  No. 
TCW1-1-2-0001 

East  TenneMee  Natural  Gas  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Ad|ustment  Provisiona 

Septeml>er  6, 1990. 

Take  notice  that  on  August  31, 1990, 
East  Tennessee  Natwal  Gas  Company 
(East  Tennessee]  submitted  for  filing  ten 
copies  of  58th  Revised  Sheet  No.  4  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  October  1, 1990. 

The  purpose  of  the  revisions  to  58th 
Revised  Sheet  No.  4  is  to  reflect  a 
Purchased  Gas  Adjustment  (PGA)  to 
East  Tennessee's  Rates  for  the  quarterly 
period  of  October  1990— December  1990 
pursuant  to  S  22.2  of  the  General  Terms 
and  Conditions  of  East  Tennessee's 
Tariff.  East  Tennessee  is  also  reflecting 
on  58th  Revised  Sheet  No.  4  the  current 
Annual  Charge  Rate  Adjustment  of 
$0.0018  per  dekatherm  to  be  effective 
October  1, 1990  pursuant  to  section  28  of 
General  Terms  and  Conditions. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr^ 
Acting  Secretary. 

jFR  Doc.  90-21545  Filed  9-12-90;  8:45  am] 
BIUJNG  cooc  (Tir-ai-M 


(Docket  No.  TII91-2-33-000] 

El  Paso  Natural  Gas  C04  Tariff  Hlhig 

Septemlier  7, 1990. 

Take  notice  that  on  August  31, 1990, 
pursuant  to  part  154  of  the  Federal 
Energy  Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  accordance  with  sections  21  and 
22,  Take-or-Pay  Buyout  and  Buydown 
Cost  Recovery,  of  El  Paso  Natural  Gas 
Company's  ("El  Paso")  Second  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  1-A  FERC  Gas  Tariffs,  respectively. 
El  Paso  tendered  for  filing  and 
acceptance  certain  tariff  sheets  that 
reflect  a  revision  to  the  Monthly  Direct 
Charge  and  Throughput  Surcharge. 

El  Paso  states  that  the  filing  reflects 
that  no  additions  have  been  made  to  the 
amount  presenUy  being  amortized,  as 
set  forth  in  El  Paso's  filing  made 
February  16, 1990  at  Docket  No.  RP90- 
81-000.  The  only  adjustments  proposed 
by  the  filing  are  being  made  pursuant  to 
§S  21.4(d)(iii)  and  21.5(c)(iii)  contained 
in  its  Second  Revised  Volume  No.  1 
Tariff  which  provides  for  adjustments  to 
El  Paso's  Monthly  Direct  Charge  and 
Throughput  Surcharge  for  interest 
calculated  on  the  unrecovered  balance 
of  El  Paso's  buyout  and  buydown  costs. 
El  Paso  states  that  interest  is  permitted 
to  accrue,  with  respect  to  its  buyout  and 
buydown  costs,  commencing  on  the 
effective  date  of  the  rates  including  such 
costs  or  the  date  El  Paso  makes  the 
take-or-pay  payments,  whichever  is 
later.  As  a  result,  the  Throughput 
Surcharge  has  been  changed  fh>m  a 
Maximum  Rate  of  $.2684  per  dth  to 
$.2630  per  dth. 

El  Paso  requested  that  the  tendered 
tariff  sheets  be  accepted  and  permitted 
to  become  effective  on  October  1, 1990, 
which  is  not  less  than  thirty  (30)  days 
after  the  date  of  filing. 

EI  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  sales  and  transportation 
customers  of  El  Paso  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  with  the  Commission  and 


copies  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  90-21549  Filed  9-12-90: 8:45  am] 

MUMQ  cooc  nn-m-m 


(Docket  Nos.  TQ91-1-3»^)00.  RP86-1S7- 
003  and  Timi-1-33-000] 

El  Paso  Natural  Gas  Co.;  Proposed 
Change  In  Rates 

September  7. 1990. 

Take  notice  that  on  August  31, 1990,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act. 
a  notice  of: 

(i)  A  Quarterly  Adjustment  in  Rates 
for  jurisdictional  gas  service  rendered  to 
sales  customers  served  by  El  Paso's 
interstate  gas  transmission  system 
under  rate  schedules  affected  by  and 
subject  to  section  19,  Purchased  Gas 
Cost  Adjustment  Provision  ("PGA"),  of 
the  General  Terms  and  Conditions 
contained  in  El  Paso's  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1; 

(ii)  A  Special  Liquids  Surcharge 
applicable  to  El  Paso's  one-part  rate 
sales  customers,  except  Gas  Company 
of  New  Mexico,  to  collect  the 
undercollection  of  net  liquid  revenue 
deficiencies  as  of  June  30, 1990,  as 
authorized  by  the  Commission's  order 
approving  settlement  at  Docket  No. 
RP86-157-O00:  and 

(iii)  A  revision  in  the  Annual  Charge 
Adjustment  ("ACA")  for  jurisdictional 
sales  and  transportation  customers  in 
accordance  with  section  23.  Annual 
Charge  Adjustment  Provision,  contained 
in  the  General  Terms  and  Conditions  in 
El  Paso's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Such  notice  of  proposed  change  in 
rates  is  requested  to  become  effective 
October  1, 1990. 

El  Paso  states  that  it  has  tendered 
certain  tariff  sheets  in  compHance  with 
its  PGA  provisions  which  reflect  a  net 
increase  of  $0.1666  per  dth  above  those 
rates  reflected  in  El  Paso's  last  Annual 
Adjustment  in  Rates  at  Docket  No. 
TA90-1-33-000  effective  July  1, 1990. 

In  addition,  El  Paso  states  that  it  has 
included  in  the  tendered  sales  tariff 
sheets  a  Special  Liquids  Surcharge  of 
$0.5832  per  dth  applicable  to  El  Paso's 
one-part  rate  customers,  except  Gas 
Company  of  New  Mexico,  to  be 
collected  over  the  six  (6)  month  period 
ending  March  31, 1991.  El  Paso  states 


that  npoo  the  eiqiiraliQn  of  the  36-month 
recovery  period  authorized  by  tiie 

Commission's  order  approving 
settlement  issued  September  29. 1987  at 
Docket  No.  RP86-4S7-00a  it  was 
directed  to  include  •  Special  Liquids 
Surcharge  in  its  next  scheduled 
quarteriy  PGA  to  collect  any  over-or 
undercoUections  of  net  Hquids  revenue 
deficiencies  as  of  June  30, 1990. 

El  Paso  states  blso  that  the  proposed 
tariff  sheets  reflect  an  ACA  charge  of 
$0.0018  per  dth  to  be  collected  for  the 
fiscal  ]rear  beginiiing  October  1, 1990. 
This  represents  an  increase  of  $0.0002 
per  dth  in  the  ACA  charge  currently 
being  charged. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  each  person  on  the 
official  service  list  as  compiled  by  the 
Secretary  in  Docket  No.  RP86-157-000, 
ail  of  El  Paso's  interstate  pipeline 
system  sales  and  transportation 
customers  and  all  interested  state 
regulatory  commtssicms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  }$  385.214 
and  385.211  of  the  Conunission's  Rules 
and  Regulations.  All  such  moticMis  or 
protests  should  be  filed  on  or  before 
September  14, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appnqwiate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ci^es 
of  this  filing  are  on  file  with  the 
Commission  and  are  availaUe  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walam.  |r.. 
Acting  Secretary. 
[FR  Doa  99-21539  Piled  9-12-90: 8:45  am] 

HLLMQ  cooc  t717-«1-a 


(Docket  No.  Tuan-un-toi] 

Michigan  Consolidated  Gas 
Company— Interstate  Storage  Division; 
Notice  of  Propoaed  Changes  in  FERC 
Gas  Tariff 


>ropoMdi 


September  6, 1990- 

Take  notice  that  on  August  31, 1990, 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (ISD) 
tendered  for  filing  proposed  changes  to 
the  following  tariff  sheets  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Original  Volume  No.  2  and  Original 
Volume  No.  3: 

Original  Vohime  No.  1 
Fourth  Revised  Sheet  No.  IB 


Original  Volume  Na  2 
Fourth  Revisad  Sheet  No.  lA 

Original  Volume  No.  3 
Sixth  Revised  Sheet  No.  2 

The  proposed  dkaaget  reflect  ttie 
revised  AiAimal  Ckaige  Adjustment 
(ACA)  unit  charge  of  $iXn9  in  ISO's 
FERC  Gas  Tariffs.  The  proposed 
changes  are  pursuant  to  the 
Commission's  regulations  promulgated 
in  Order  No.  472. 

ISD  requests  that  these  proposed  tariff 
sheets  become  effective  on  October  1. 
1990.  ISD  states  that  copies  of  its  filing 
have  been  served  upon  its  customers 
and  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Comjnission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13, 1990.  Protests  wiD  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Wataoo.  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21529  Filed  9-12-90;  8:45  am] 
BiLLMO  cooc  srir-oi-ii 

f  Docket  Nol  TM»1-t-103-000] 

Moraino  PIpelne  Co.;  Nonce  Of 
Propoaed  Chenges  in  FERC  Gas  Tariff 

September  7. 1990. 

Take  notice  that  on  August  31, 1990, 
Moraine  Pipeline  Company  (Moraine) 
tendered  for  filing  First  Revised  Sheet 
No.  4  to  be  a  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  to  be  effective 
October  1. 1990. 

Moraine  states  that  (he  purpose  of  the 
filing  is  to  implement  the  Armual 
Charges  Adjustment  (ACA)  charges 
necessary  for  Moraine  to  recover  from 
its  customers  annual  charges  assesed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1. 1990  is  .19i  per  Mcf. 
Under  Moraine's  billing  basis  of  14.73 
psia  at  1000  Btu,  this  rate  converts  to 
.lat  p«r  Mcf. 

Moraine  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 


neoetaary  t»  pemil  the  tariff  sheet  to 
become  efiecttve  oa  October  1. 1S9B. 

itoraioe  states  that  a  copy  ei  the  filing 
is  beiag  ntaSed  to  Mocaine's 
jurisdictioaal  cistomers  aad  inlerested 
state  rpgiilatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  rfmuld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
IX:  20428,  in  accordance  with  |{  38S.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  AM  such  notions  or 
protests  rmist  be  filed  on  or  before 
September  14, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wiping  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  oo  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21536  Filed  9-12-90:  8:45  am| 
BiLLMa  cooc  arir-oi-M 


(Docket  No.  TOtf-VSt-MO;  TMi1-1-5»- 
000] 

Northern  Natural  Gas  Co.,  Dhdslon  of 
Enron  Corp.;  Proposed  Changes  In 
FERC  Gaa  Tariff 

September  6, 1990. 

Take  notice  that  Northern  Natural 
Gas  Company.  Division  of  Enron  Corp. 
(Northern),  on  August  31, 1990.  tendered 
for  filing  changes  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1  (Volume 
No.  1  Tariff)  aikd  Original  Volume  No.  2 
(Volume  No.  2  Tariff). 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $2.3454  per  MMBtu  to  be 
effective  October  1. 1990.  through 
December  31. 1990.  Northern  further 
intends  to  use  its  flexible  PGA,  as 
necessary,  to  reflect  actual  market 
conditions  tliroughout  this  bme  period. 
Nortltem  is  also  establishing  the  revised 
Annual  Charge  Adjustment  (ACA)  of 
$0i)021  per  MCF  as  required  by 
Conuniasion  Order  No.  472. 

Also  the  instant  fihrig  establishes, 
when  necessary,  new  Demand  rales  in 
compliance  with  tiie  above  referenced 
PGA  rulemaking.  Such  required 
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Northern  to  adjust  its  PGA  demand  rate 
components  on  a  quarterly  versus 
annual  basis.  This  filing  will  establish  a 
new  DI  rate  component  of  $2,531  per 
MMBtu.  This  rate  will  be  effective 
October  1. 1990  through  December  31, 
1990. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20d26,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13. 199a  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  reference  room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21528  Filed  9-12-90: 8:45  am] 
nuMa  coos  triT-oi-ii 


[Dociwi  No.  TM91-1-64-000] 

Pacific  Interstate  Offshore  Company; 
Notice  of  Change  in  Rate 

September  6, 1900. 

Take  notice  that  on  August  31, 1990, 
Pacific  hiterstate  Offshore  Company 
("PIOC")  submitted  for  filing,  to  be  a 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff  sheet: 

Original  Volume  No.  1 
Eleventh  Revised  Sheet  No.  4 

PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  appUcable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.19  cents  per  MCF  in  its  Rate  Schedule 
G-10  as  provided  for  by  Order  No.  472. 
PIOC  requests  an  effective  date  of 
October  1, 1990. 

PIOC  states  that  a  copy  of  this  filing 
has  been  served  on  PIQCs  sole 
customer,  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 


and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  90-21530  Filed  9-12-90: 8:45  am] 
BiujNO  cooc  crir-oi-M 


[Dodiat  No.  TM90-2-41-000] 

Paiute  Pipeline  Co.;  Notice  Granting 
iB^  Intervention 

September  6, 1990. 

Motions  to  intervene  in  the  above- 
captioned  proceeding  were  due  on  July 
24, 1990.  A  motion  to  intervene  out  of 
time  was  filed  on  August  6, 1990  by  The 
Public  Service  Commission  of  Nevada. 
No  answers  in  opposition  to  the  motion 
were  filed. 

The  movant  appears  to  have  a 
legitimate  interest  under  the  law  that  is 
not  adequately  represented  by  other 
parties.  Granting  the  intervention  will 
not  cause  a  delay  cr  prejudice  any  other 
party.  It  is  in  the  public  interest  to  allow 
the  movant  to  appear  in  this  proceeding. 
Accordingly,  good  cause  exists  for 
granting  the  late  intervention. 

Pursuant  to  S  375.302  of  the 
Commission's  Regulations  (18  CFR 
375.302  (1989)),  the  movant  is  permitted 
to  intervene  in  this  proceeding  subject  to 
the  Commission's  rules  and  regulations 
under  the  Natural  Gas  Act,  15  U.S.C. 
717-717(w).  Participation  of  the  later 
intervener  shall  be  limited  to  matters  set 
forth  in  its  motion  to  intervene.  The 
admission  of  the  late  jntervenor  shall 
not  be  construed  as  recognition  by  the 
Commission  that  the  intervener  might  be 
aggrieved  by  any  order  entered  in  this 
proceeding. 
Linwood  Wataoo,  Jr., 
Acting  Secretary. 
[FR  Doc.  90-21550  Filed  9-12-90;  8:45  am] 

BtUJNO  COOE  6717-01-M 


[Doclcet  No.  RP90-178-0001 

Panhandle  Eastern  Pipe  Line  C04 
Proposed  Changes  in  FERC  Gas  Tariff 

September  7. 1990. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  31, 1990  tendered  for  filing  the 


following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

Original  Sheet  No.  3-C.25 
Original  Sheet  No.  3-C.26 
Original  Sheet  No.  3-C.27 
Fourth  Revised  Sheet  No.  43-12 

Panhandle  proposes  an  effective  date 
of  October  1, 1990. 

Panhandle  states  that  the  foregoing 
tariff  sheets  are  being  filed  pursuant  to 
Order  No.  500  to  recover  additional 
take-or-pay  settlement  and  contract 
reformation  costs.  Panhandle  further 
states  that  these  costs  sought  to  be 
recovered  are  distinct  from  those  costs 
being  recovered  in  the  filings  in  Docket 
Nos.  RP88-241-000,  RP89-9-000.  and 
RP89-134-000  and  reflect  a  portion  of 
those  contracts  which  were  in  Utigation 
at  March  31. 1989.  as  Panhandle 
previously  informed  the  Commission  in 
its  supplemental  filing  in  Docket  No. 
RP89-134-000  dated  May  30. 1989. 
Panhandle  further  states  that  no 
change  in  the  allocation  methodology 
proposed  in  Docket  Nos.  RP8a-241-«)0. 
RP89-9-000,  and  RP8»-134-000  is 
contained  in  this  filing. 

Panhandle  states  that  copies  of  the 
filing  were  served  upon  Panhandle's 
jurisdictional  customers,  interested  state 
commissions,  and  the  parties  in  Docket 
No.  RP88-262-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE..  Washington.  DC  20426.  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protest 
should  be  filed  on  or  before  September 
14. 1990.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Ajiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Panhandle's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21537  Filed  9-12-90: 8:45  am] 
BILUNQ  CODE  •717.41-M 


[Doclcet  No.  TM91-1-7»-000] 

Sabine  Pipe  Une  Co.,  Proposed 
Changes  In  FERC  Gas  Tariff 

September  7. 1990. 

Take  notice  that  Sabine  Pipe  Line 
Company  (Sabine)  on  August  31. 1990, 
tendered  for  filing  the  following 
proposed  change  to  its  FERC  Gas  Tariff, 


First  Revised  Vdume  No.  1,  to  be 
effective  October  1, 1990. 

Seventh  Revised  Sheet  No.  20 

Sabine  states  that  the  Commission 
has  specified  the  Annual  Charges 
Adjustment  (ACA)  unit  charge  of  $.0019/ 
MCF  to  be  applied  to  rates  in  1991  for 
recovery  of  1990  annual  charges.  The 
ACA  unit  rate  of  $.0019/MCF  converts 
to  $.0019/MMBTU  under  Sabine's  basis 
for  billing.  Sabine  further  states  that  the 
listed  tariff  sheet  sets  forth  the 
applicable  provisions  required  to  effect 
recovery  of  1990  annual  charges. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  Sabine's  customers, 
the  State  of  Louisiana,  Department  of 
Natural  Resources,  Office  of 
Conservation,and  the  Railroad 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §§315.214 
and  385.111  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wisihing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21538  Filed  9-12-90: 8:45  am] 
BNJJNQ  CODE  STIT-SI-M 


[Docket  Na  TII9to^14-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  7, 1990. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  31, 1990  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  tariff  sheets  Usted  on  Appendix  A 
of  the  filing. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  (1)  To  track  modifications 
to  fixed  take-or>pay  surcharges 
proposed  by  Southern  Natural  Gas 
Company  (Southern)  in  a  filing  on 
March  30. 1990  In  Docket  No.  TM90-4-7- 
000  and  accepted  by  the  Commission  on 


April  23. 1990.  (2)  to  track  modifications 
to  fixed  take-or-pay  surcharges 
proposed  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  on  July  6, 1990 
in  Docket  No.  TM90-5-18  and  accepted 
by  the  Commission  on  August  3. 1990. 
(3)  to  track  modifications  to  fixed  take- 
or-pay  surcharges  proposed  by  United 
Gas  Pipe  Line  Company  (United)  on 
August  13. 1990  in  Docket  No.  RP90-132- 
002  attributable  to  Sea  Robin  Pipeline 
Company's  (Sea  Robin)  Docket  No. 
RP90-129.  (4)  to  estabUsh  the  procedures 
pursuant  to  which  Texas  Eastern  will 
recover  take-or-pay  charges  billed  to 
Texas  Eastern  proposed  by  Texas  Gas 
on  July  25. 1990  in  Docket  No.  TM90-&- 
18  attributable  to  United's  Docket  No. 
RP90-132  and  Sea  Robm's  Docket  No. 
RP90-129  and  (5)  to  establish  procedures 
pursuant  to  which  Texas  Eastern  will 
recover  take-or-pay  charges  billed  to 
Texas  Eastern  proposed  by  Southern  on 
July  30, 1990  in  Docket  No.  TM90-5-7 
attributable  to  United's  Docket  No. 
RP90-132  and  Sea  Robin's  Docket  No. 
RP90-129. 

The  proposed  effective  dates  of  the 
tariff  sheets  Usted  on  Appendix  A  of  the 
filing  are  as  stated  therein. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  14. 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  availaUe  for  public 
inspection. 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21540  Filed  9-12-90;  ft45  am] 
BKUNO  CODE  triT-OI-M 

[Docket  No.  RP90-184-000] 

Texas  Eastern  Transmission  Corp.; 
Algonquin  Gas  Transmission  Co.; 
Request  for  Waiver  of  Tariff 
Provisions 

September  7, 1990. 
Take  notice  that  on  August  31. 1990. 


Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  and 
Algonquin  Gas  Transmission  Company 
(Algonquin),  collectively  referred  to 
herein  as  "Petitioners",  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  request  for  an  interim  limited  waiver 
of  certain  provisions  of  their  tariffs  to 
permit  Algonquin's  customers  to  inject 
third-party  gas  into  storage  under 
specified  rate  schedules.  The  Algonquin 
Customer  Group  (ACG)  specifically 
joins  in  this  request. 

Petitioners  request  that  the 
Commission  grant  an  interim  limited 
waiver  of  provisions  of  Algonquin's  Rate 
Schedules  STB  and  SS-IU  which  impose 
source  of  gas  restrictions,  an  interim 
limited  waiver  of  the  requirements  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  that  the  gas  be  transported 
under  Algonquin's  IT-1  service 
agreement  and  waiver  of  any 
Commission  regulations  necessary  to 
grant  the  relief. 

Petitioners  state  that  the  waivers 
requested  would  permit  Algonquin's 
customers  to  inject  into  storage  gas 
other  than  gas  purchased  from 
Algonquin  thereby  enhancing  the 
competitive  options  available  to  such 
customers.  Petitioners  also  state  that  the 
waivers  would  also  enhance  the  ability 
of  customers  of  Algonquin  and  Texas 
Eastern  to  move  gas  on  Texas  Eastern  to 
storage  under  Rate  Schedules  SS-2  and 
SS-3  by  permitting  transportation  of 
such  third  party  gas  under  Texas 
Eastern  IT-1  service  agreements  other 
than  their  own. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishMg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ane  on  file  with  the 
Commission  aiid  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A  Watso^^ 
Acting  Secretary. 

[FR  Doc.  90-21551  Filed  9-12-40;  8:45  am] 
saxjNQ  coos  srir-oi-M 
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IGaePlpeUne 

Corporsflon;  Noflce  of  Tariff  FHnQ 

September  6.  MSa 

Take  notice  that  Transcontiaeiital  Gas 
Pipe  Line  Corporatkn  tTkansco) 
tendered  for  filing  on  Angnst  31, 1990 
certain  revised  tuiff  sheets  to  Second 
Revised  Volame  Na  1  of  its  FERC  Gas 
Tarifiii  wUcfa  tariff  sheets  are  listed  in 
appendix  A  attached  hereto.  Transco 
has  included  primary  and  alternate  tariff 
sheets  in  the  instant  filing  because  each 
respective  set  of  tariff  sheets  reflects  the 
primary  or  alternate  proposal,  as 
appropriate,  which  Transco  submitted  in 
its  filing  on  this  date  regarding  the 
Annual  Charge  Adjustment  (ACA) 
charge  to  become  effective  October  1, 
1990.  The  proposed  effective  date  of  the 
tendered  tariff  sheets  is  October  1. 1990. 

Transco  states  that  the  purpose  of  the 
instant  tariff  filing  is  to  implement  the 
partial  recovery  of  approximately  $22/) 
million  of  Litigant  Producer  Settlement 
Payments  (LPSP),  pursuant  to  Sections 
33. 35  and  37  of  the  General  Terms  and 
Conditions  of  Transco's  FERC  Gas 
Tariff,  Second  Revised  Volume  Na  1. 
The  LPSP  costs  are  proposed  to  be 
recovered  over  a  one-year  amcHlization 
period  beginning  October  1. 1990 
through  September  30, 1991. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers.  State 
Commi^ions  and  other  interested 
parties.  In  accordance  with  provisions  of 
S  154.16  of  the  Commission's 
Regulations,  copies  of  diis  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Coauiission.  825 
North  Capitd  Street  NE..  Washington. 
DC  20428.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Afl  such  motions  or 
protests  should  be  filed  on  <v  before 
Septeml>er  13, 19ea  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ai^nopriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Umrood  A.  Wataon,  ft,. 
Acting  Secretary. 

[FR  Doc  90-21531  Filed  9-12-OOC  8:46  am] 
itra-nM 


[Docket  Na  TM91-2-2«-<m] 

Tranaeontinantai  Gaa  Plpa  Lina 
Corporation;  NoUca  of  Proposed 
CtMngaa  In  FERC  Gaa  Tariff 

September  6, 199a 

Take  notice  that  Transcmitinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  31. 1990 
certain  revised  tariff  sheets  and 
alternate  revised  tariff  sheets  to  Secmid 
Revised  Volume  Na  1  of  its  FERC  Gas 
Tariff,  which  tariff  sheets  are  listed  in 
appendix  A  attached  thereto.  Such  tariff 
sheets  are  proposed  to  be  effective 
October  i.igga 

The  purpose  of  the  filing  is  to  reflect 
an  increase  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  in  the 
commodity  portion  of  Transco's  sales 
and  transportation  rates.  Pursuant  to 
Order  Na  472,  the  Commission  has 
assessed  Transco  its  ACA  unit  rate  of 
$0.0019/Mcf  ($0.0018/dt  on  Transco's 
system)  for  the  annual  period 
commencing  October  1. 1990. 

On  August  3a  1990  Transca  the 
Interstate  Natural  Gas  Association  of 
America  and  several  other  interstate 
pipeline  companies  (Movants)  filed  a 
Motion  For  Clarification  or  Modification 
(Clarification  or  Modification)  related  to 
the  method  utiliied  by  the  Commission 
to  compute  its  ACA  unit  rate.  As  more 
fully  explained  in  the  Clarification  w 
Modification,  Movants  request  the 
authority  to  recompute  the  ACA  unit 
rate  in  oider  that  it  may  be  consistent 
with  the  intent  of  Order  No.  472. 

In  accordance  with  section  27  of  the 
General  Terms  and  Conditi<ms  of 
Transco's  Volume  No.  1  Tariff, 
stdxnitted  therewith  for  filing  are  two 
sets  of  revised  tariff  sheets.  The  primary 
tariff  sheets  include  a  revised  ACA  unit 
rate  of  $0.0022  per  dt  which  is  a  rate  of 
$0.0018  per  dt  increased  by  $0.0004  per 
dt  to  give  effect  to  Movants  requested 
adjustment.  In  the  alternative.  Transco 
requests  that  the  Commission  accept  die 
alternate  tariff  sheets  tendered 
therewith  to  be  effective  October  1. 1990 
without  prejudice  to  Transco's  right  to 
make  the  primary  sheets  effective  on 
such  date  should  the  Commission  role  in 
favor  of  Movants  Motion  For 
Clarification  or  Modification. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  State  Commissions. 


In  accordance  with  the  provisions  of 
i  154.16  of  the  Commission's 
Regulations,  copies  of  the  filing  are 
available  for  public  inspection,  daring 
regular  business  hours,  in  a  oHivenient 
,  form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  penon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  f  {  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13,  ig9a  Protests  will  be 
considered  by  the  Commission  in 
determining  Oie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A.  Wation,  Jr., 
Acting  Secretary, 

[FR  Doc.  90-21532  Filed  9-12-M;  8:45  8m| 
sauna  oooE  •7ir<«i-M 


(Docket  No.  T1I91-1-42-000) 

Tranawestam  PIpellna  Co.;  Proposed 
Changes  in  FEftC  Gaa  Tariff 

September  7. 19Sa 

Take  notice  that  Transwestem 
Pipeline  Company  ("Transwestem")  on 
August  31, 1990  tendered  for  filing,  as 
part  of  it  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheet: 

Effective  October  1. 1990 

77th  Revised  Slieet  Na  5 
42nd  Revised  Sheet  No.  6 
9th  Revised  Sheet  No.  37 

The  above  referenced  tariff  sheets  are 
being  filed  to  adjust  Transwestem's 
Annual  Charge  Adjustanent  (ACA) 
pursuant  to  Section  23  of  General  Terms 
and  Conditions  of  Transwestem  FQIC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  adjustment  of  the  ACA  Surcharge 
is  determined  each  fiscal  year  pursuant 
to  the  Commission's  Order  No.  472.  The 
ACA  Swdiarge  of  $0.0019/dth>  as 


>  In  the  event  ttwMoHoa  of  tiw  Interstate  Natural 
Ca*  AMOciatian  of  AaMTica  aad  tadicated  Pipeiiiiet 
for  Clariricatioa  er  Modificatiaa  of  Rule  Concignriag 
die  Commiaaion'a  Amutal  Ckaige  BUlinea  For  Hscal 
Year  1990  And  The  Related  Pipeline  Annual  Oiarga 
Adiaatment  \»  granted  (of  wMdi  Tranaweetem  it 
party  tliereto).  Transwestem  reserves  the  right  to 
renie  the  atwve-referenced  tariff  sheets  in  order  to 
appropriately  reflect  its  ACA  Surcharge. 


determined  by  the  Commission  on  July 
18, 1990,  reflects  an  increase  of  $0,003/ 
dth  fi-om  the  currently  effective  ACA 
Surcharge  of  $0i0016/dth.  Transwestem 
herein  respectfully  requests  that  the 
revised  ACA  Surcharge  become 
effective  October  1, 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Prtxedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  14, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
linwood  A  Watson.  Jr^ 
Acting  Secretary. 
[FR  Doc.  90-21541  Filed  9-12-90;  8:45  am] 

BHJJNO  COOe  <717-oi-M 


(Docket  No.  RP9O-174-000] 

Transwestem  Pipetina  Co,,  Proposed 
Changes  in  FERC  Gaa  Tariff 

September  7, 1990, 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
August  31, 1990,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  follovWng 
tariff  sheets: 

To  Be  Effective  October  1 1990 

78th  Revised  Sheet  No.  5 
1st  Revised  Sheet  No.  5E(i) 
43rd  Revised  Sheet  No.  6 
10th  Revised  Sheet  No.  37 
3rd  Revised  Sheet  No.  87 
Original  Sheet  No.  B7A 
4th  Revised  Sheet  No.  88 
4th  Revised  Sheet  No.  69 

The  above  referenced  tariff  sheets  are 
being  filed  by  Transwestem  to  recover 
through  a  new  Order  No.  500  "equitable 
sharing"  filing  take-or-pay,  buy-out,  buy- 
down  and  contract  reformation  costs 
(Transition  Costs)  for  which  recovery 
has  not  yet  been  permitted  in  any 
previous  filings  and  imder  settlement 
agreements  not  covered  by  the  Order 
No.  500  "litigation  exception". 
Transwestem  has  already  received 
Commission  approval  to  recover^-by 
direct  billing  and  commodity 
surcharges — approximately  $165  million 
of  Order  No.  500  Transition  Costs,  and 


has  "equitably  absorbed"  over  $52 
million  of  such  costs. 

Transwestem  has  paid  an  additional 
$265,000  in  Transition  Costs  and  is 
revising  certain  tariff  sheets  and 
requesting  authority  to  begin  recovery  of 
a  portion  of  that  amoimt.  Unlike  its  prior 
Order  No.  500  TCR  filings,  Transwestem 
seeks  to  absorb  25%  of  these  costs  and 
collect  the  remaining  75%  solely  through 
a  volumetric  stircharge  applicable  to  all 
nattiral  gas  sold  or  transported  imder 
any  of  Transwestem's  rate  schedides  in 
its  FERC  Gas  Tariff.  Transwestem  is 
also  revising  certain  tariff  sheets  to 
permit  the  recovery  of  future  Trailsition 
Costs  it  expects  to  incur  under 
settlement  agreements  not  covered  by 
the  Order  No.  500  "litigation  exception". 

Transwestem  requests  that  the 
Federal  Energy  Regulatory  Conunission 
grant  any  and  all  waivers  of  its  mles, 
regulations  and  orders  as  may  be 
necessary,  specifically  the  Commission's 
May  11  and  July  29, 1988  orders  in 
Docket  Nos.  CP88-99-000,  et  al,  and 
Section  154.63  of  its  Regulations,  so  at  to 
permit  the  above  listed  tariff  sheets  to 
become  effective  October  1, 1990. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  Transwestem's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  14, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataoo.  \t^ 
Acting  Secretary. 
[FR  Doc.  96-21552  Filed  9-12-90: 8:45  am] 

BHUNQ  CODE  (Tir-OI-M 


[Docket  Na  TM91-1-43-000] 

WiHIama  Natural  Gaa  Co„  Proposed 
Ctiangaa  In  FERC  Gaa  Tariff 

September  7, 1990. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  August  31, 
1990,  tendered  for  filing  Twenty  First 
Revised  Sheet  No.  6,  Seventh  Revised 
Sheet  No.  6A  and  Twentieth  Revised 


Sheet  No.  7  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  WNG  states  that 
pursuant  to  Article  24  of  the  General 
Terms  and  Conditions  of  such  Tariff,  it 
proposes  to  increase  its  rates  effective 
October  1. 1990,  to  reflect  an  increase  in 
the  FERC  Annual  Charge  Adjustment 
from  $.0017  to  $.0019  for  the  fiscal  year 
beginning  October  1, 1990,  per  the 
Commission's  Annual  Charges  Billing 
issued  July  18, 1990. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  S8  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211, 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  90-21535  Filed  9-12-90;  8:45  am) 
BiLLma  CODE  cnr-oi-M 


[Docket  Na  TA90-1-4»-003] 

Willlston  Baain  Intaratata  Ptpelina  Co„ 
Compliaitca  Filing 

September  7. 1990 

Take  notice  that  on  August  30, 199a 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  tendered  for  fihng 
the  following  revised  tariff  sheet  and 
additional  injformation  in  compliance 
with  the  Commissions  Order  dated  July 
31, 1990  in  Williston  Basin's  Annual 
Purchased  Gas  Cost  Adjustment  Filing, 
Docket  No.  TA90-1-49-O00: 

First  Revised  Volume  No.  1 
Substitute  Twenty-fourth  Revised  Sheet  No. 
10 

The  effective  date  of  the  tariff  sheet  is 
August  1, 1990. 

Williston  Basin  states  that  Substitute 
Twenty-fourth  Revised  Sheet  No.  10 
(First  Revised  Volume  No.  1)  reflects  a 
revised  Surchaige  Adjustment  of  a 
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negative  .118  cents  per  &t  applksMe  to 
Rate  Scfaedoles  G-1  and  9GS-1.  This 
change  restdts  in  a  overaB  0.583  cents 
per  dkt  increase  to  Rate  Sdiedides  G-1 
and  SCS-1,  as  compared  to  Ae  tariff 
sheet  contained  in  the  Conpany's 
origjaal  lone  1. 1980  PGA  filing  in  diis 
dodceL 

Williston  Basm's'also  states  that  on 
Augast  22. 1980  (as  raodffied  by  a  fiUng 
of  August  28. 1990)  WilMston  Basin  awde 
a  coBBplianoe  filing  in  Dodket  Na  RPOO- 
137-001  relative  to  Wilhston  Basin's 
implemnntation  of  a  take-or-pay 
recoverj'  mechanism  effective  July  1, 
1980.  Therefore,  the  following  revised 
tariff  sheets  being  submitted  herewridi 
inasporate  tariff  revisions  accepted  by 
the  Conunission's  July  31. 1990  Order  in 
this  proceeding  into  the  Company's 
August  22. 1980  moiphance  filing: 

Original  Volume  No.  1-A 

Substitute  Ei^teenth  Revised  Sheet  No.  11 
Substitute  Twenty-third  Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Substitute  Twelfth  Revised  Sheet  No.  19 
Substitute  Twelfth  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Substitute  Twenty-sixth  Revised  Sheet  Na  10 
Substitute  Eighteenth  Revised  Sheet  No.  llB 

Any  person  deuiing  to  protest  said 
filing  should  file  a  {Motest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE^ 
Washington.  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  (385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  September  14. 1990. 
Protests  will  be  considered  by  the 
Commisooa  in  detemuning  ^ 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  nutter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecti(Mi. 
linwood  A.  Watsan,  |r. 
Acting  Secretary. 

[FR  Doc  gO-21S<2  PSed  »-12-ff>;  6:45  an] 
sajJNO  cofx  srt7-«i-a 

IDocfcM  No.  TII91-1-76-000] 
Wyoming  Interstate  Col,  Ud;  rang 

September  6. 199a 

Take  note  that  on  August  31. 199a 
Wyoming  Interstate  Company.  Ltd. 
("WlCl  submitted  for  filing  Tendi 
Revised  Sheet  No.  5  refiecting  an 
increase  of  002f  per  Mcf  in  the  ACA 
adjustment  charge,  resulting  in  a  new 


ACA  rate<^0.19t  perMcf  based  on 
WlCs  1990  ACA  billing. 

WIG  has  received  its  1980  ACA 
billing,  and  is  making  diis  filing  to 
reflect  the  0.02i  increase  to  be  effective 
October  1, 199a 

WIC  states  diat  copies  of  WKTs  ffltng 
are  being  served  on  iH  }urisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fie  a  motion  to 
intervene  or  protest  wifli  the  Federal 
Energy  Regulatory  Conmiission,  825 
tJorth  Capitol  Street  I»ffi..  Washington. 
DC  20426.  in  accordance  with  rules  214 
or  211  of  die  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  diis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  |r.. 
■Acting  Secretary. 
IFR  Doc.  90-21346  Filed  9-12-90: 8:45  am] 

BHXINO  COOS  C717-S1-M 


AlabanM-Tenaessee  has  reqpwsted 
any  necessary  waivers  of  die 
Connnission's  Regnlatiens  in  orte  to 
permit  dw  tariff  sheeto  to  beoooie 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jtirisdictional  sales  and 
transportation  customers  and  affected 
State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washmgton, 
DC,  20428.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385J11 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  iu)t  serve  to  make 
protestants  parties  to  the  proceeding- 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[PR  Doc.  90-21524  Filed  9-12-80;  «:45  araj 

BllXSn  OOK  S?17-«t-« 


[Docket  Nos.  TQ91-1-1-00a  T1I91-1-1- 
000] 

Aiabama-TennessM  Natural  Gas  Co; 
Proposed  PGA  Rate  Aiqttstment 

September  7, 1900 

Take  notice  that  on  August  31. 1990, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  FkM«ice.  Alabama, 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  teriff  sheets: 

Twenty  Second  Revised  Sheet  No.  4 
Substituted  First  Revised  Sheet  No.  4B 

The  tariff  sheets  are  proposed  to 
become  effective  October  1, 1990. 
Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers. 
Alabama-Tennessee  furtha'  states  that 
it  is  adjusting  its  rates  to  reflect  the 
Commission's  Annual  Charge 
Adjustment  (ACA)  effective  on  October 
1. 1990.  Alabama-Tennessee  requests 
that  the  1990  ACA  unit  charge  be 
increased  to  permit  it  to  recover 
additional  amounts  billed  by  the 
Commission  which  reflect  an 
underrecovery  by  the  Commission  of  ite 
1989  costs  and  requests  a  waiver  of  the 
regulations  to  permit  such  recovery. 


[Docket  No.  TM91-1^70-000,  RP90-178- 
000] 

Cohimbia  Gulf  Transmission  C04 
Proposed  Changes  in  FERC  Gas  Tarfff 

September  8, 1990. 

Take  notice  Uiat  Columbia  Gulf 
Transmission  Company  (Columbia  Girif) 
on  August  31. 199a  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  to  be  effective  October  1. 1990: 

First  Revised  First  Revised  Sheet  No.  021 
Alternate  First  Revised  First  Revised  Sheet 

Na021 
First  Revised  Fust  Revised  Sheet  No.  022 
Alternate  First  Revised  First  Revised  Sheet 

Na022 
First  Revised  Sheet  No.  046 
Alternate  First  Revised  Sheet  No.  04« 

Columbia  Gulf  states  that  the  Hsted 
tariff  sheets  set  forth  die  at^ustment  to 
its  sales  and  transportation  rates 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  as  set  forth  in 
Order  No.  472,  et  seq. 

Columbia  Gulf  requesta  that  the 
alternate  designated  tariff  sheets  be 


accepted  in  order  to  provide  for  a  more 
accurate  and  eqaiteUe  method  for 
Colombia  GtdTs  recovery  of  ite  share  of 
total  coste  nnder  Order  No.  472, 
including  adjustaieBte  billed  by  the 
Conunisstoa  tw  the  priOT  fiscal  year. 
However,  if  die  Cooimission  does  not 
deem  it  appropriate  to  aQow  for  the 
proper  recovery  (either  debit  or  cre^t) 
by  Columbia  Giif  of  dw  total  charges 
billed  to  it  then  Columbia  Gulf 
respectfully  requests  the  Conunission  to 
accept  First  Revised  First  Revised  Sheet 
Nos.  021. 022  and  First  Revised  Sheet 
No.  046. 

Columbia  Gidf  stetes  that  copies  of 
the  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
interested  stete  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Linwood  \.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  90-21518  Filed  9-12-flO;  8:45  am] 
sauHO  coos  nn-4'Ht 


[Docket  Na  TAt1-1-51-000] 

Great  Lakes  Ctes  Transmteston  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff, 
Purchased  Gaa  Adfustment  Ctouss 


September  7, 199(1. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  September  4, 1990.  tendered  for  filing 
Thirty-First  Revised  Sheet  Nos.  57(i)  and 
57(ii),  and  Seventeenth  Revised  Sheet 
No.  57(v)  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Thirty-First  Revised  ^eet  Nos.  57(i) 
and  57(ii)  reflected  a  purchased  gas  cost 
surcharge  resulting  from  maintinaing 
unrecovered  purchased  gas  cost 
accoimts  for  the  period  commencing  July 
1. 1989  and  ending  June  3a  1990.  These 
surcharge  ratea  are  to  be  efiiective  for 
the  twelve  month  period  commencing 
November  1, 198a  Also  reflected  on 
these  tariff  sheets,  as  well  as  on 


Seventeendi  Revised  Sheet  No.  S7(v>, 
were  revised  current  PGA  rates  for  the 
months  of  November  and  December. 
1990  and  January.  1991  which  reflected 
the  latest  estimated  gas  costs  as 
provided  by  Great  Lakes'  sole  supf^er 
of  natural  gas.  TransCanada  PipeLines 
Limited. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC.  2042a  m  accordance  widi  Rules  211 
and  214  of  the  Commission's  Rtdes  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  27. 1990.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pid)lic 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  90-21525  Filed  9-12-80. 8:45  am) 
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[Docket  No.  TM91-1-78-000] 
Overthrust  Pipeline  Co^  Tariff  Filing 

September  6, 1990.  , 

Take  notice  that  on  August  31. 1990 
Overthrust  Pipeline  Company,  pursuant 
to  154.38(dK6)  and  part  382.  of  die 
Commission's  Regulations  tendered  for 
filing  and  acceptance  Ninth  Revised 
Sheet  No.  6  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1. 
'  Overthrust  states  that  this  filing 
implements  the  annual  charge  unit  rate 
of  $0.0019  per  Mcf  in  each  of  its 
transportation  rate  schedules. 
Overthrust  requests  an  effective  date  of 
October  1. 199a  for  the  tendered  tariff 
sheet. 

Overthrust  states  that  copies  of  the 
filing  were  served  upon  Overthrusf  s 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  2042a  in  accordance  with  IS  385.214 
and  385.111  of  die  Commissicm's  Rules 
and  Regulations.  All  such  motions  or 
protests  shotdd  be  filed  on  or  before 
September  13. 199a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestante  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  WataoB.  Jr.. 
Acting  Secretary. 
[FR  Doa  90-21521  Filed  9-12-00: 8:45  am] 

BILUNO  COOC  S717-01-lt 


[Docket  Ite.  11191-2-28-088] 

Panhandte  Eastern  Pipe  Una  C04 
Proposed  Changes  In  FERC  Gas  Tariff 

September  7. 1900. 

Take  notice  that  on  August  31. 199a 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  fiUng  the 
following  revised  teriff  sheete  to  its 
FERC  Gas  Tarift  Original  Volume  No.  1: 

Second  Revised  Sheet  No.  3-C4 
Second  Revised  Sheet  No.  3-C.S 
Second  Revised  Sheet  No.  S-C.8 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 1990. 

Panhandle  states  that  the  revised 
tariff  sheets  filed  herewith  reflect 
revisions  to  the  Order  No.  500  teke-or- 
pay  direct  billing  amounts  ai^roved  by 
Commission  Orders  dated  September  28. 
1988  and  December  5. 1988  in  Docket 
No.  RP88-241-Q0a  and  also  by 
Commission  Letter  Order  dated 
November  9. 1989  in  Docket  No.  RP8&- 
232-001.  Docket  No.  TM90-4-28-001  and 
Docket  No.  TM90-5-28-000. 

Panhandle  further  states  that  the 
revised  tariff  sheets  referenced  above 
reflect  the  second  annual  adjustment  to 
carrying  charges  and  monthly  TOP 
Fixed  Surcharges  in  accordance  with 
sections  23.4  (c)  and  (d)  and  section  23.5 
of  Panhandle's  FERC  Gas  Tariff. 
Original  Volimie  No.  1. 

Panhandle  stetes  that  copies  of  this 
letter  and  enclosures  are  being  served 
on  all  affected  jtuisdictional  sales 
customers  and  appropriate  stete 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  Nordi  Capitol 
Street.  NE..  Washington,  DC  2042a  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14, 1990. 
Proteste  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Copies  of  Panhandle's  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  90-21526  Filed  9-12-40;  8:45  am] 

MUMQ  cooE  srir-oi-ii 


[Docktt  Na  TII91-1-55-000] 
Questar  Pipeline  Co,;  Tariff  Filing 

September  S,  1990. 

Take  notice  that  on  August  31. 1990. 
Questar  IMpeline  Company,  pursuant  to 
§S  2.104  and  154.36(d)(6)  and  part  362  of 
the  Commission's  Regulations,  tendered 
for  filing  and  acceptance  the  following 
tariff  sheete  of  its  FERC  Gas  Tariff: 

Original  Volume  No.  1 

Eighth  Revised  Sheet  No.  12 

First  Revised  Sheet  No.  12-A 
Original  Volume  No.  1-A 

First  Revised  Sheet  No.  5 
Original  Volume  No.  3 

First  Revised  Sheet  No.  8 

Questar  Pipeline  states  that  this  filing 
incorporates  into  its  sales  and 
transportation  rates  the  annual  charge 
unit  rate  of  $0.0019  per  Mcf  and  the 
$0.00039  per  Dth  volumetric  stircharge 
applicable  to  the  recovery  of  carrying 
costs  associated  with  take-or-pay 
buyout  and  buydown  amounts  approved 
in  the  Docket  No.  RP89-120  settlement 
Questar  Pipeline  requests  an  effective 
date  of.October  1, 1990,  for  the  tendered 
tariff  sheets. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar  Pipeline's 
jurisdictional  customers  and  interested 
state  pubUc  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  {  §  385.214 
and  365.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watton,  |r.. 
Acting  Secretary. 

[FR  Doc  90-21522  Filed  9-12-90: 8:45  am] 
iaxwa  cooe  •ri7-«i-ii 


[Docliet  Na  TCM1-1-9-000.  Docket  Na 
TIM1-1-9-000] 

Tennessee  Gas  Pipeline  Co^  Tariff 
Cluinge 

September  6, 1990. 

Take  notice  that  on  August  31, 1990. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff  to  be  effective  October 
1.1990: 

Item  A: 

Second  Revised  Volume  No.  1 

Twentieth  Revised  Sheet  No.  20 
Seventeenth  Revised  Sheet  No.  20A 
Twenty-Sixth  Revised  Sheet  No.  21 
Eleventh  Revised  Sheet  No.  22 
Sixth  Revised  Sheet  No.  22A 
Tenth  Revised  Sheet  No.  23 
Tenth  Revised  Sheet  No.  24 

Item  B: 

Original  Volume  No.  2 

Twentieth  Revised  Sheet  No.  5 
Nineteenth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  10 

The  purpose  of  the  filing  is  to 
implement  a  quarterly  Purchased  Gas 
Adjustment  to  Tennessee's  Gas  Rates 
(Item  A)  and  certain  transportation  rate 
schedules  whose  fuel  rates  track  the 
Gas  Rate  (Item  B). 

The  proposed  rates  also  include  an 
adjustment  to  the  ACA  charge  of  $.0006 
to  $.0025  per  dth.  The  Commission 
estabUshed  a  umfonn  industry-wide 
ACA  unit  rate  of  $.0019  per  Mcf  (.0018 
per  dth  on  Tennessee)  for  its  fiscal  year 
beginning  October  1, 1990.  Order  472 
requires  the  Commission  to  estimate  its 
program  costs  less  amount  collected 
through  filing  fees  to  develop  its  annual 
ACA  unit  charge.  Since  the 
Commission's  charges  are  based  on 
estimate  costs,  the  subsequent  year's 
charges  to  each  pipeline  are  adjusted  by 
a  debit  or  credit  amount  in  order  for  the 
Commission  to  collect  from  each 
pipeline  its  pro  rata  share  of  the 
difference  between  estimated  and  actual 
fiscal  year  program  costs.  The 
Commission's  annual  charges  to 
pipeUnes,  therefore,  include  a  current 
charge  based  on  estimated  costs  and  a 
debit  or  credit  adjustment  related  to  the 
previous  year.  Included  in  the 
Commission's  assessment  of  ACA 
charges  to  Tennessee  for  1990  was  a 
debit  adjustment  of  $1,168,465  for  fiscal 
year  1989.  The  previous  year's  debit 
adjustments  have  been  relatively  minor; 
however,  the  difference  between  the 
costs  the  Commission  estimated  and  the 
actual  cost  for  fiscal  year  1999 
represents  nearly  a  20%  increase  over 


the  original  estimate.  On  August  30, 
1990,  Tennessee  jointly  filed  a  Motion 
for  Clarification  or  Modification  of  Rule 
with  Interstate  Natural  Gas  Association 
of  America  and  other  pipelines  to 
request  that  the  Commission  clarify  that 
the  pipelines  may  recover  the 
adjustments  included  in  the  ACA 
charges  by  surcharging  (or  crediting 
where  applicable)  such  additional 
charges  (or  future  credits)  to  ACA  unit 
rates.  Tennessee  is  proposing  herein  an 
additional  surcharge  of  $.0007  to  recover 
its  debit  adjustment  of  $1,168,465  as 
detailed  on  Schedule  Dl,  Text  ID  00, 
Woricpaper  4  attached.  Tennessee 
requests  that  the  Commission  grant  a 
waiver  of  Article  XXVIII  of  the  General 
Terms  and  Conditions  of  the  Tennessee 
tariff  pending  Commission  action  on  the 
Motion  for  Clarification. 

The  current  adjustment  to  the  Gas 
Rate  is  $.1196  per  dth.  The  current 
adjustment  to  the  Demand  Rate  (Dt)  is 
$.15  per  dth.  These  adjustments  are 
calculated  based  upon  a  comparison 
with  the  rates  included  in  Tennessee's 
previous  quarterly  PGA  fifing  in  Docket 
No.  TQ90-4-9. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13, 1990.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with. the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WataiMi,  Jr.. 
Acting  Secretary. 

[FR  Doc.  90-21519  Filed  9-12-40:  8:45  am] 
BiujNO  COOE  crir-oi-M 


[Docket  No.  TM91-1-30-000] 
Trunkline  Gas  Co.;  Clumge  in  Tariff 

September  6, 1990. 

Take  notice  that  on  August  31, 1990, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
as  reflected  in  appendix  No.  1,  and  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
as  reflected  in  appendix  No.  2. 


The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 199a 

Trunkhne  states  that  the  Commission, 
by  Order  Na  472  issued  May  29, 1987, 
implemented  procedures  providing  for 
the  assessment  and  collection  from 
interstate  pipelines,  inter  alia,  of  annual 
charges  as  requB^d  by  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 
Pursuant  to  Order  No.  472,  the 
Commission  authorized  the  tracking  for 
automatic  pass  through  to  pipeline 
customers  of  the  annual  charges.  Section 
20,  Annual  Chai)ge  Adjustment 
Provision,  contained  in  the  General 
Terms  and  Conditions  of  Trunkline's 
FERC  Gas  Tariff,  Original  Vohime  No.  1 
provides  for  the  tracldng  of  such  annual 
charges  to  Trunkline's  customers. 

Trunkline  states  that  the  instant  filing 
has  two  purposes:  (i)  To  permit  the 
tracking  of  the  ACA  unit  surcharge 
authorized  by  the  Commission  for  fiscal 
year  1990;  and  (ii)  to  revise  section  20  of 
the  General  Terms  and  Conditions  of 
Trunkline's  tariff  to  permit  the  crediting 
of  Commission  refunds  of  ACA  charges 
bom  the  prior  fiscal  year  in  instances  in 
which  the  Commission's  estimated  fiscal 
year  charge  exceeds  actual  program 
costs  for  the  same  fiscal  year  and  to 
permit  the  recovery  of  amounts  which 
Trunkhne  is  charged  by  the  Commission 
in  instances  in  which  die  Commission's 
fiscal  year  estimates  fall  short  of  actual 
program  costs.  The  ACA  Unit  Surcharge 
authorized  by  the  Commission  for  fiscal 
year  1900  is  $0.0019  per  Mcf,  $0.0018  per 
dth  converted  to  Tnmkline's 
mesurement  basis.  The  ACA  Unit 
Surcharge  as  adjusted  to  give  effect  to 
the  1989  adjustment  is  $0.0022  per  Mcf. 
$0.0021  per  dth  converted  to  Trunkline's 
measurement  basis.  This  additional 
increment  added  to  the  Commission- 
approved  increment  for  fiscal  year  1990 
is  based  upon  the  20%  shortfall  in  the 
Commission's  estimate  for  1989  charges 
below  the  actual  costs  incurred  by  FERC 
during  fiscal  year  1989.  Trunkline  must 
pay  FERC  and  1989  adjustment  amount 
concurrently  with  its  pasrment  for  fiscal 
year  1990  and,  absent  Commission 
approval  of  its  proposal  herein, 
Trunkline  would  not  have  an 
opportunity  for  recovery  of  such 
adjustment  amount  from  its  customers. 

Trunkline  further  states  that  its 
proposes  to  include  in  its  rates  by  this 
filing,  bodi  the  $0i)018  per  dth  ACA  Unit 
Surcharge  approved  by  the  Commission 
for  fiscal  year  1990  and  the  additicmal 
increment  <rf  $a0003  per  dth  necessary 
to  give  effect  to  the  fiscal  year  1989 
adjustment  in  total  $0.0021  per  dth  in 
accordance  with  section  20  of  the 
General  Terms  and  Conditions  of  its 


FERC  Gas  Tariff,  revised  as  proposed 
herein. 

finally  Trunkline  states  that  it 
proposes  to  modify  section  20.4  of  die 
General  Terms  and  Conditions  to 
conform  to  ( 154.38(d)t6)(i)(C)  of  the 
Commission's  Regulations. 

Trunkline  respectfully  requests  that 
the  Commission  grant  such  waivers  as 
may  be  necessary  for  acceptance  of  the 
tariff  sheets  submitted  herewith,  to 
become  effective  October  1, 1990,  as 
previously  described;  including,  but  not 
limited  to,  waiver  of  §  154.38(d)(6)  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  and  section  20,4  of  the 
General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

Trunkline  states  that  cc^ies  of  this 
letter  and  enclosures  are  being  served 
on  aU  customers  subject  to  the  tariff 
sheets  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  \\  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  should  be  filed  on  or  before 
September  13. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  90-21523  Filed  9-12-90. 8:45  am] 

BILUNG  COOE  STIT-OI-M 


[Docket  Na  TM9 1-1-74-000} 


r 


U-T  Offshore  System;  Propoaed 
Changes  In  FERC  Gas  Tariff 

Septemt>er  6, 1990. 

Take  notice  that  U-T  Offshore  System 
(U-TOS)  tendered  for  filing  on  August 
31, 1990  First  Revised  Sheet  No.  5  and 
Alternate  First  Revised  Sheet  No.  5  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff.  The  proposed  effective 
date  of  these  tariff  sheets  is  October  1, 
1990. 

U-TOS  states  that  the  purpose  of  die 
instant  filing  is  to  reflect  an  increase  in 
die  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of  U- 
TOS'  transportation  rates.  Pursuant  to 


Order  Na  472.  the  Commission  has 
assessed  U-TOS  its  annual  ACA 
charges  based  on  0.19t/Mcf  for  the 
annual  period  commencing  October  1. 
1990. 

On  August  30. 1900  U-TOS.  die 
Interstate  Natural  Gas  Association  of 
America  and  several  odier  interstate 
pipehne  companies  (Movants)  filed  a 
Motion  Fot  Clarification  or  Modification 
(Clarification  or  Modification)  related  to 
the  method  utiUzed  by  the  Commisaion 
to  compute  its  ACA  unit  rate.  As  more 
fuUy  explained  in  the  Clarification  or 
Modification.  Movants  request  the 
authority  to  recompute  the  ACA  unit 
rate  in  order  that  it  may  be  consistent 
with  the  intent  of  Order  No.  472. 

In  accordance  with  sections  4.8  and 
4.7  of  Rate  Schedules  FT  and  IT, 
respectively,  contained  in  Second 
Revised  Volume  No.  1  and  Article  8  of 
Rate  Schedules  T-1  Uirough  T-11 
contained  in  Original  Volume  No.  2  of 
U-TOS'  FERC  Gas  Tariff,  submitted 
therewith  for  filing  are  two  revised  tariff 
sheets.  The  primary  tariff  sheet  includes 
a  revised  ACA  unit  rate  of  $0.0022  which 
is  a  rate  of  $0.0019  per  Mcf  increased  by 
$0.0003  per  Mcf  to  give  effect  to  Movants 
requested  adjustment.  In  the  alternative, 
U-TOS  requests  that  the  Commission 
accept  the  alternate  tariff  sheet  tendered 
dierewith  to  be  effective  October  1, 1990 
without  prejudice  to  U-TOS'  right  to 
make  the  primary  sheet  effective  on 
such  date  should  the  Commission  rule  in 
favor  of  Movants  Motion  For 
Clarification  or  Modification. 

U-TOS  states  Uiat  copies  of  the  filing 
are  being  mailed  to  each  of  its  Shippers 
for  whom  transportation  service  is  being 
provided. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  widi  365.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  WataoD,  Ir..  .     . 

Acting  Secretary. 

[FR  Doc  90-21519  Filed  9-12-90;  8:45  am] 
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mncv  or  nvennyB  ana  Appeal* 

Issuanca  of  Dedaions  and  Orders 
During  Week  of  July  9  tttrough  July  13, 
1990 

During  the  week  of  July  9  through  July 
13, 1990  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Joshua  Handler.  7/13/90,  KFA-0060 
Joshua  Handler  of  the  Institute  for 
Policy  Studies  filed  an  Appeal  from  a 
denial  by  the  Office  of  Classification  of 
a  Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  The  DOE  found  that 
the  information  withheld  was  properly 
classified  as  Formerly  Restricted  Data 
and  therefore  the  Office  of 
Classification  had  correctly  withheld  the 
information  pursuant  to  Exemption  3  of 
the  FOIA.  The  DOE  also  found  that 
classification  guidelines  contained  in  the 
documents  were  properly  withheld 
under  Exemption  2.  Accordingly,  the 
DOE  denied  the  Appeal  in  its  entirely. 

ImplementatioD  of  Special  Refund 
Procedures 

Lantern  Petroleum  Corp.,  John  Mills,  7/ 
10/90,  LEF-0016 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $580,475.11,  plus  interest, 
in  alleged  crude  oil  overcharge  funds 
obtained  from  Lantern  Petroleum  Corp. 
and  John  Mills.  The  DOE  determined 
that  the  funds  will  be  distributed  in 
accordance  with  the  DOE'S  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 
Accordingly,  80  percent  of  the  fluids  will 
be  divided  equally  between  the  States 
and  the  federal  government  and  20 
percent  of  the  funds  will  be  reserved  for 
direct  restitution  to  injured  parties 
submitting  claims  to  the  Office  of 
Hearings  and  Appeals  under  10  CFR 
Part  205,  subpart  V.  Applications  for 
refund  must  be  submitted  by  March  31, 
1991.  Applications  should  not  be  filed  by 
applicants  who  have  previously  filed 
refund  claims  in  the  Crude  Oil  Subpart 
V  Refund  Proceeding. 

Refund  AppUcalions 

Consumers  Power  Company,  7/9/90, 
RF171-38 
The  dffice  of  Hearings  and  Appeals 
issued  an  order  directing  the  DOE  to  pay 


$55,000  to  Consumers  Power  Company. 

The  payment  was  in  settlement  of  court 
proceedings  in  which  the  company 
sought  additional  moneys  in  satisfaction 
of  claims  concerning  its  position  under 
the  Old  Oil  Entitlements  Program 
codified  at  10  CFR  211.67.  OHA  directed 
that  the  $55,000  payment  be  made  from 
funds  available  to  the  federal 
government  under  the  Stripper  Well 
Settlement  Agreement. 

Eureka  Equity  Exchange,  7/11/90, 
RF272-6452.  RD272-6452 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund . 
filed  by  Eureka  Equity  Exchange 
(Eureka)  from  the  crude  oil  funds  being 
disbursed  by  the  DOE  under  10  CFR  part 
205,  subpart  V.The  DOE  determined 
that  Eureka  had  waived  its  right  to  - 
participate  in  the  subpart  V  crude  oil 
proceeding,  and  consequently  denied 
Eureka's  refund  claim.  Inoevaluating 
Eiu«ka's  refund  application,  the  DOE 
noted  that  Eureka  had  elected  to  take  a 
refund  from  one  of  the  Stripper  Well 
escrow  funds.  The  DOE  note  further  that 
all  refimd  applicants  seeking  refuinds 
from  the  Stripper  Well  monies  are 
required  to  waive  their  right  to  apply  for 
refunds  in  the  subpart  V  crude  oil  refund 
proceeding. 

Exxon  Corporation /German  Rivera 
Colon  et  al..  7/13/90,  RF307-9249  et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refimd  proceeding.  Each  of  the 
applicants  purchased  directly  fit)m 
Exxon  and  was  a  reseller  whose 
allocable  share  is  less  than  $5,000.  Each 
of  the  applicants  initially  based  its 
volume  claim  on  gallonage  information 
that  it  submitted  in  the  DOE  Stripper 
Well  Exemption  Litigation.  The  DOE 
determined  that  this  gallonage 
information  was  insufficient  for  this 
proceeding  and  used  the  purchase 
volume  sheet  provided  by  Exxon  for 
each  applicant.  The  Exxon  volume 
sheets  contained  no  purchase 
information  for  the  years  1973  through 
1975.  Each  of  the  applicants  certified 
that  it  was  in  business  during  this  time 
period.  Therefore,  the  DOE  adjusted  the 
Exxon  figures  to  reflect  purchases 
during  1973  through  1975.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $3,088 
($2,347  principal  plus  $741  interest). 

Exxon  Corporation/Sinclair  Marketing, 
Inc.,  Crown  Central  Petroleum 
Corp.,  7/11/90,  RF307-8723,  RF307- 
8821 


The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Sinclair  Marketing  Ina  (Sinclair)  and 
Crown  Central  Petroleum  Corp.  (Crown) 
in  the  Exxon  Corporation  special  refund 
proceeding.  The  DOE  determined  that 
Crown  was  not  eligible  to  receive  a 
refimd  from  the  Exxon  consent  order 
fimds  because  it  was  a  spot  purchaser 
and  did  not  attempt  to  rebut  the  spot 
purchaser  presumption  of  non-injury. 
Sinclair  purchased  directly  fi*om  Exxon 
and  its  allocable  share  is  less  than 
$5,000.  The  DOE  determined  that 
Sinclair  was  eligible  for  a  refund  equal 
to  its  full  allocable  share  based  on  a 
portion  of  its  purchases  from  Exxon. 
However,  the  DOE  determined  that 
certain  purchases  made  by  Sinclair 
during  the  Exxon  consent  order  period 
were  spot  purchases.  Accordingly, 
Sinclair  did  not  receive  a  refund  for 
those  spot  purchases.  The  sum  of  the 
refund  granted  to  Sinclair  in  this 
Decision  is  $358  ($274  principal  plus  $84 
interest). 

Exxon  Corp./Suburan  Propane  Gas 
Corp.,  Vangas,  Inc.  Pargas,  Inc.  7/ 
10/90,  RR307-5,  RR307-6,  RR307-7 
The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  by  Quantum  Chemical  Corp.  on 
behalf  of  Suburban  Propane  Gas  Corp. 
(Suburban),  Vangas,  Inc.  (Vangas)  and 
Pargas,  Inc.  (Pargas).  In  this  Motion, 
Quantum  requested  that  the  DOE 
reconsider  its  Decision  of  March  2, 1990, 
in  which  the  DOE  combined  Quantum's 
apphcations  filed  on  behalf  of  Suburban, 
Vangas  and  Pargas  and  granted 
Quantum  a  presumption-level  refund  of 
$50,000.  See  Exxon  Corp./Suburban 
Propane  Gas  Corp.,  20  DOE  \  85,134. 
Quantum  asserted  that  the  DOE 
erroneously  considered  the  three  above- 
mentioned  applicants  as  a  single  firm 
when  the  Pargas  claim  should  have  been 
considered  separately  since  Pargas  was 
not  acquired  until  after  the  consent 
order  period.  The  DOE  determined  that 
Quantum's  Motion  did  not  present  a 
valid  basis  for  analyizng  the  Pargas 
refund  applications  separately  from  the 
claims  of  Suburban  and  Vangas. 
Accordingly,  Quantum's  Motion  for 
Reconsideration  was  denied. 

Gulf  Oil  Corporation/Art's  Gulf,  7/9/90, 
RR300-10 
This  Motion  for  Reconsideration  was 
filed  by  Federal  Refunds,  Inc.,  (FRI),  a 
filing  service,  on  behalf  of  Art's  Gulf  and 
Arthur  Salyer.  On  April  13, 1990,  the 
Office  of  Hearings  and  Appeals  (OHA) 
issued  a  Decision  and  Order,  Gulf  Oil 
Corporation/Art's  Gulf  20  DOE  |  85,230 
(1990).  In  that  Decision,  the  OHA  denied 
Art's  Application  for  Refund  because 


Salyer  was  not  aMe  to  provide  any 
reasonable  evidence  to  document  his 
gallonage  claim  and  establish  a 
relationship  between  himself  and  Gulf 
during  the  consent  order  period.  In  this 
Motion  for  Reconsideration;  FRI 
submitted  additional  information  on 
behalf  of  Art's  Gulf  and  Arthur  Salyer. 
The  OHA  found  that  this  additional 
information  sufficientiy  demonstrated 
that  Salyer  was  the  owner/operator  of 
Art's  diuing  the  consent  order  period 
and  that  Art's  purchased  Gulf  product 
during  the  consent  order  period. 
Therefore,  the  DOE  granted  Art's  Gulf  a 
refund  of  $554  under  the  small  claims 
presumption  of  injury. 

Gulf  Oil  Corporation/Cari  Jarrell  Gulf, 
et  al.,  7/10/00,  RF300-8163.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  fHDceeding.  None  of  the 
applicants  substantiated  its  claim  as  a 
purchaser  of  Gulf  products  during  the 
consent  order  period  Accordingly,  all 
five  Applications  were  denied 

Gulf  Oil  Corporation/Edgemont  Gulf. 
Dehona  Golf,  Haft's  Gulf  Service, 
7/12/90.  RF300-S6ia.  RF300-S642. 
RF300-S724 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
None  of  the  tluee  applicants 
substantiated  its  claim  as  a  purchaser  of 
Gulf  prodiuts  during  the  consent  order 
period.  Accordingly,  all  three 
Applications  were  denied. 

Gulf  Oil  Corp./Sneed's  Gulf  Service, 
Williams  Gulf  Service,  Trivette's 
Gulf  7/11/90,  RF300-10107,  RF300- 
10158.  RF300-10161 
The  Office  of  Hearings  and  Appeals 
(OHA)  denied  three  Applications  for 
Refund  submitted  on  behalf  of  Sneed's 
Gulf  Service,  Williams  Gulf  Service  and 
Trivette's  Gulf  by  Energy  Watch,  Inc. 
(EW),  a  private  filing  service.  The  OHA 
found  that  EWI  had  not  submitted  any 
information  diemonstrating  that  the 
applicants  were  in  business  during  the 
consent  order  period  and  had  not 
substantiated  their  gallonage  claims. 

Gulf  Oil  Corporation/Ted  E.  Warlick.  7/ 
10/90,  RF300-in67 
The  DOE  issued  a  Supplemental 
Order  concerning  two  Applications  for 
Refund  submitted  in  the  Gulf  Oil  refund 
proceeding  on  behalf  of  Ted  E.  Warlidc. 
The  OHA  had  granted  Mr.  Warlick  two 
refunds:  one  for  Case  No.  RF300-1068  ip 
Gulf  Oil  Corporation/Butane  Propane 
Gas  Co.,  et  al..  18  DOE  f85.014:  the  other 
for  Case  No.  RF300-1062e  in  Gulf  CXI 


Corporodon/Stone  Container  Corp.,  et 
al.,  19  DOE  185,384.  Accordingly,  the 
OHA  rescinded  the  latter  refund  granted 
to  Ted  E.  Wariick  (Case  No.  RF300- 
10526)  in  Gulf  Oil  Corporation/Stone 
Container  Corp.,  et  al. 
Gulf  Oil  Corporation/Wingert  Oil 

Company,  Wingert  Oil  Company,  7/ 
11/90,  RF300-11013,  RR300-3 
The  DOE  issued  a  Decision  and  Order 
in  thfrGulf  Oil  Corporation  special 
refund  proceeding  concerning  an 
Application  for  Refund  on  behalf  of 
Wingert  Oil  Company/George  Wingert 
and  a  Motion  for  Reconsideration  on 
behalf  of  Wingert  Oil  Company/ Wayne 
Baylor.  Each  claimant  requested  a 
refimd  based  on  purchases  made  by 
Wingert  Oil  Company  during  the 
consent  order  period.  The  claimants 
entered  into  an  agreement  under  which 
George  Wingert  would  receive  25 
percent  of  Wingert  Oil  Company's 
refund,  and  Wingert  Oil  Company/ 
Wayne  Baylor  would  receive  the 
remaining  75  percent.  Under  the 
presumptions  of  injury,  George  Wingert 
received  $14,236  and  Wingert  Oil 
Company/Wayne  Baylor  received 
$42,709.  The  total  refund  granted  in  this 
Decision  is  $56,945  ($40,049  princq>al 
plus  $16396  in  interest). 
Gulf  Oil  Corporation /Zarda  Brothers 
Dairy.  Inc..  7/13/90,  RF300-9401.  et 
al. 
The  Department  of  Energy  issued  a 
Decision  and  Order  regarding  14 
Applications  for  Refund  filed  in  the  Gulf 
Oil  Corporation  special  refund 
proceeding  by  Zarda  Brothers  Dairy. 
Inc.,  a  reseller  of  Gulf  petroleum 
products.  Zarda's  refund  was  granted 
using  a  presumption  of  injury.  The  total 
amount  of  the  refund  granted  to  Zarda, 
including  interest,  is  $41,161. 

Parker  Drilling  Co.  et  al.,  7/11/90, 

RF272-12163  et  al,  RD272-12163  et 
al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  cruide  oil 
overcharge  funds  to  five  applicants 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  A  group  of  States  and  Territories 
(the  States)  objected  to  each  application 
on  the  grounds  that  the  drilUng  industry 
in  general  was  able  to  pass  through 
increased  petroleum  costs  to  consumers 
during  the  petroleum  price  controls 
period  and  stated  that  this  evidence 
was  sufficient  to  rebut  the  end-user 
(wesumption  of  injury  relied  upon  by 
each  of  the  applicants.  The  DOE  held 
that  industry-wide  data,  with  no 
particular  reference  to  the  applicants, 
was  insufficient  to  rebut  the 


presumption  of  ia jury  for  these  oad- 
users.  'The  DOE  detersained  that  the 
end-user  presumption  of  injury  was 
applicable  to  diese  applicants  despite 
the  fact  that  their  businesses  are  related 
to  die  petroleum  industry  since  none  of 
the  applicants  was  invovled  in  the 
refining  or  reselling  of  crude  oiL  Hie 
DOE  granted  the  refund  applications, 
determinhig  Aat  the  States  had  hiled  to 
show  that  die  applicants  had  actually 
passed  dirou^  their  increased  fuel 
costs.  The  DOE  also  denied  the  States' 
Motion  for  Discovery,  because  the 
States  had  not  presented  relevant 
evidence  to  rebut  the  presumption  of 
injury.  The  sum  of  die  refunds  granted  in 
this  Decision  is  $113,961. 

Shell  Oil  Contpany /Great  Plains  Gaa  el 
al..  7/11/90.  RF315~1741  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  13  Applications  for  Refund 
submitted  by  Great  Plains  Gas  (Great 
Plains)  and  three  Applications  Ua 
Refund  submitted  by  Etna  Oil  Company 
(Etna)  in  the  Shell  Oil  Company  special 
refund  proceeding.  Great  Plains  and 
Etna  were  each  granted  a  single  refund 
udner  the  medium-sized  reseller  injury 
presumption,  based  upon  the  total 
purchase  volume  claimed  by  each 
applicant.  The  total  volume  approved  in 
this  Decision  was  122,635,598  gallons, 
and  the  total  of  the  refunds  granted  was 
$14,427  (comprised  of  $11,287  hi 
principal  and  $3,140  in  interest). 

Shell  Oil  Company/Randall  K  Patxer. 

East  Side  Shell.  7/11/90.  RP315-123, 

RF31S^167 
The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
filed  in  die  Shell  Oil  Company  special 
refund  proceeding.  The  two  applicants 
had  each  filed  an  application  for  refund 
for  Shell  purchases  made  from  1973- 
1981  Ux  a  business  called  East  Side 
Shell  located  in  Chicago,  Illinois.  The 
DOE  determined  fliat  the  two  applicants 
had  been  50/50  partners  in  the  business 
for  the  entire  refund  period. 
Accordingly,  the  refund  was  spHt 
between  them.  The  sum  of  the  refunds 
granted  in  the  Decision  was  $1,478 
($1,164  principal  plus  $314  interest). 

Texaco  Ina/Weatgate  Texaco.  7/10/90, 
RF321-1502.  RF321-7196 
The  DOE  issued  a  Decision  and  Order 
denying  duplicate  refund  applications 
frwn  the  Texaco  Inc.  consent  order  fund 
filed  by  Westgate  Texaca  In  die  latter 
application,  the  applicant  certified  that 
it  had  filed  only  one  refund  application 
in  the  Texaco  refund  proceeding. 
However,  the  applicant  had  filed 
another  application  two  months  earlier. 
In  view  of  diis  false  certification,  die 
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DOE  determined  that  both  refund 
applications  should  be  denied. 

Waste  Management  of  New  York- 
Rochester  7/12/90.  RF272-32801 

The  DOE  issued  a  Decision  aiid  Order 
concerning  an  Application  for  Refund 
flled  by  Waste  Management  of  New 
York-Rochester  (WMNY)  from  the  crude 
oil  funds  being  disbursed  by  the  DOE 
under  10  CFR  part  205,  subpart  V.  In  its 
evaluation  of  WMNVs  refund  claim,  the 
DOE  noted  that  Waste  Management  of 
North  America,  the  parent  firm  of 
WMNY,  applied  for  and  received  a 
refund  from  one  of  the  Stripper  Well 
escrow  funds.  In  order  to  apply  for  a 
Stripper  Well  refund,  applicants  are 
required  to  waive  their  right  to 
participate  in  the  subpart  V  refund 
proceeding.  The  waiver  agreed  to  by 
Waste  Management  of  North  America 
applied  to  the  firm  and  to  all  of  its 
subsidiaries.  OHA  therefore  determined 
that  WMNY  was  ineligible  to  participate 
in  the  Subpart  V  crude  oil  refund 
proceeding  because  its  parent  firm 
relinquished  all  claims  against  the 
Subpart  V  monies  in  order  to  receive  a 
refund  frt)m  the  Stripper  Well  escrow 
funds.  Accordingly.  WMNY's  refund 
claim  was  denied. 

Weitzel  6-  Sana  Exacavating.  Inc.,  7/ 
13/90.  RC272-91 

The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  submitted  in  the  crude  oil  refund 
proceeding  on  behalf  of  Weitzel  &  Sons 
Excavating,  Inc.  The  OHA  granted 
Weitzel  ft  Sons  Excavating.  Inc.,  Case 
No.  RF272-68573,  a  refund  of  $1,071  in 
Buffalo  Fuel  Corp..  Inc..  et  al..  Case  Nos. 
RF272-68512.  et  al.  (June  29. 1990).  It 
came  to  OHA's  attention  that  Weitzel  ft 
Sons  Excavating,  Inc.  received  the 
incorrect  refund  amount  and  is  only 
eligible  for  a  refund  of  $77  based  on  its 
purchases  of  96.720  gallons  of  petroleum 
products.  Therefore.  OHA  rescinded  the 
$1,071  granted  to  Weitzel  ft  Sons 
Excavating.  Inc.  and  granted  the 
applicant  die  correct  refund  amount  of 
$77. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
granted  refunds  to  refund  applicants  in 
the  following  Decisions  and  Orders: 


Name 

CaaaNo. 

ASanlic      RJcMetd      CoVBnjM 

RF304-8060 

BWr-tArcoafA/. 

MmHic  RicMMd  Co./D.  SatM- 

RF304-788 

Mli.lnc.af^. 

Mantc  ncMaM  Ca/Raymond 

RF304-8038 

Ttwnian  araf. 

BiKaLSloulara^. 

RF272-62S26 

Oaan  Word  Co.  at  al.~ 

RF272-24M0 

Name 

Case  No. 

lines  system. 

Exxon  Corp./Slocomb  Oil  Com- 
pany et  al. 

Exxon  Corp./Sobef  Exxon  et  al 

Exxon  Corp./Speedee-Mart 

RF307-6916 

RF307-1153 

RF307-5367 
RF307-1813 

Exxon     Co»p. /Tucker's     Exxon 
Service  etal. 

RF307-1802 
RF272-62001 

Gulf  Oil  Corp./Seaco.  Inc.  el  al 

North  Carofina  Products  Corp.  el 

al. 
Pickrell  Drilling  Co.,  et  al 

RF300-5701 
RF272-4530 

RF272-64009 

State  of  Vermont  Department  of 

Correctiorts  et  al. 
U  C  Milk  Co    Inc  et  al 

RF272-67507 
RF272-65002 

Waste  Management  of  Colorado 
Spring  et  al. 

RF272-67001 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Btrfswanger  Glass  Co 

,RF307-9514 

Broad  &  Tulane  Exxon 

flF307-9970 

Cliffside  Exxon 

RF307-194 

DeWitt's  Exxon 

RF-307-264 

Oickman  Enterprises,  Inc 

aF307-8913 

Gas-N-Save 

RF307-8912 

Jim's  Gulf  Service  Stationa,  Inc. 

RF304-7368 

RF304-7369 

RF304-7370 

RF31 5-5863 

RF31 5-5864 

RF31 5-5865 

RF321-2559 

RF31 5-2560 

RF31 5-2561 

Li22l  Brottiers  Texaco _ 

RF321-7489 

Morris  Exxon 

RF307-1010 

North  Hills  Texaco 

RF32 1-3977 

Sandy  Lane  Texaco 

RF321-3209 

SeetHJus  Associates 

LFA-0051 

Turner's  E-Z  Go  Service 

RF304-7403 

RF307-6851 

RF31 5-5861 

RF321-2427 

Western  Stations  Co 

RF304-9967 

Weyertiaueser  Company 

RF272-42011 

RF272-70814 

Willie's  E-Z  Go 

RF304-7599 

RF307-7369 

RF31 5-6261 

RF31 5-6282 

Wyckoff  Cor.ipany „„ 

RF321-7116 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines."  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  September  5. 199a 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  90-21607  Filed  9-12-90:  8:45  am) 

BILUNQ  CODE  MSO-OI-M 

Southeastern  Power  Administration 

Proposed  Rate  Adjustment,  Public 
Comment  Forum,  and  Opportunities 
for  Public  Review  and  Comment;  Jim 
Woodruff  Project 

agency:  Southeastern  Power 
Administration  (Southeastern),  DOE. 

action:  Notice  of  public  comment  forum 
and  opportunity  for  review  and 
comment. 

SUMMARY:  Southeastern  published  a 
proposal  to  revise  existing  schedules  of 
rates  and  charges  applicable  to  the  sale 
of  power  from  the  Jim  Woodruff  Project 
effective  for  the  period,  February  20, 
1990,  thourgh  September  19, 1995,  in  55 
FR  32968  (August  13, 1990). 

Pursuant  to  the  request  of  several 
customers.  Southeastern  decided  to 
have  an  additional  public  comment 
forum.  Opportunities  will  be  available 
for  interested  persons  to  review  the 
present  rates,  the  proposed  rates  and 
supporting  studies,  to  participate  in  a 
forum  and  to  submit  oral  or  written 
comments.  Southeastern  will  evaluate 
all  i:omments  received  in  this  process. 

DATES:  A  public  comment  forum  will  be 
held  at  10  a.m.,  on  October  30, 1990,  in 
Tallahassee,  Flroida.  Persons  desiring  to 
speak  at  the  forum  should  notify 
Southeastern  at  least  3  days  before  the 
fonmi  is  scheduled,  so  that  a  list  of 
forum  participants  can  be  prepared. 
Others  may  speak  if  time  permits. 
Persons  desiring  to  attend  the  forum 
should  notify  Southeastern  at  least  7 
days  before  the  forum  is  scheduled.  If 
Southeastern  has  not  been  notified  by 
close  of  business  on  October  23, 1990. 
that  at  least  one  person  intends  to  be 
present  at  the  forum,  the  forum  will  be 
automatically  canceled  with  nor  further 
notice. 

ADDRESSES:  The  public  comment  forum 
for  the  Jim  Woodruff  Project  will  begin 
at  10  a.m.,  on  October  30, 1990,  in  the 
Florida  East  Room  of  the  Tallahassee 
Hilton,  101  South  Adams  Street. 
Tallahassee,  Florida  32101. 

FOR  niRTHER  INFORMATKMI  CONTACT: 

Leon  Jourolmon.  Jr.,  Director,  Power 
Marketing  Division,  Southeastern  Power 
Administration,  Department  of  Energy, 
.  Samuel  Elbert  Building.  Blberton, 
Georgia  30635,  (404)  283-8911. 


Issued  in  Elberton,<^rgia,  September  5, 
1990. 

|ohn  A  McAUistsr.  |r.. 
Administrator. 
[FR  Doc.  9O-2160B  Filed  9-12-90;  8:45  am] 

BIUINQ  CODE  •4S0*01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL3S29.61 


Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (CMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collections  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instruments. 
dates:  Comments  must  be  submitted  on 
or  before  October  15, 1990. 
FOR  furtner  mformation  contact: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Metal  Fumihire 
Surface  Coating  (Subpart  EE)— 
Information  Requirements.  (ICR 
#0649.04;  0MB  #2060-0106).  This  is  a 
renewal  of  a  previously  approved 
collection.  

Abstract:  To  comply  with  40  CFR  part 
60,  and  section  111  and  114  of  the  Clean 
Air  Act,  owners  or  operators  of  the 
affected  facilities  must  notify  EPA  of 
construction,  modification,  and 
anticipated  and  actual  start-up  of  a 
facility.  They  must  also  report  to  EPA 
the  results  of  their  facility  initial 
performance  tests.  Owners  or  operators 
must  either  install  temperature     •> 
measurement  devices  and  record  the 
temperature  measurements,  or  record 
the  daily  volume  of  organic  solvent 
recovered.  They  must  also  maintain 
records  of  monthly  performance  tests  for 
two  years.  EPA  uses  the  initial  test 
reports  and  the  recorded  data  to 
determine  the  facilities'  compliance  with 
the  standards. 

Burden  statement  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  252  hours  per 
response  for  rsporting,  and  75  hours  per 
recordkeeper.  This  estimate  includes  the 


time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
metal  furniture  surface  coating  plants. 

Estimated  number  of  respondents:  For 
each  year  of  this  clearance,  60  new 
respondents  will  be  required  to  report 
the  results  of  their  initial  performance 
test.  690  respondents  are  subject  to  the 
recordkeeping  requirements. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  66,870  hours. 

Frequency  of  collection:  Initial 
performance  test  only. 

Title:  NSPS  for  Pressure  Sensitive 
Tape  and  Label  Surface  Coating 
(subpart  RR) — Information 
Requirements  (ICR  #0658.04;  0MB 
#2060-0004).  This  is  a  renewal  of  a 
previously  approved  collection. 

Abstract  To  comply  witii  40  CFR  part 
60  and  sections  111,  114.  and  301  of  the 
Clean  Air  Act,  owners  or  operators  of 
affected  facilities  must  notify  EPA  of 
construction,  modifications,  start-ups, 
shutdowns,  malfunctions  and  dates  and 
results  of  performance  tests.  They  must 
continually  monitor  and  record 
temperatiire  in  specified  pollution 
control  devices,  and  submit  semiaimual 
reports  of  VOC  excess  emissions,  and 
semiannual  reports  of  temperature  drop 
in  the  specified  pollution  control 
devices.  EPA  uses  these  data  to  target 
inspections  and.  if  necessary,  to  use  as 
evidence  in  court. 

Burden  statement  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  13  hours  per 
response  for  reporting  and  75  hours  per 
recordkeeper.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  review  the  collection 
of  information. 

Respondents:  Owners  or  operators  of 
pressure  tape  and  label  surface  coating 
facilities. 

Estimated  number  of  respondents: 
414. 

Estimated  number  of  responses  per 
respondent  2. 

Estimated  total  annual  burden  on 
respondents:  6,768  hours. 

Frequency  of  collection: 
Semiannually. 

Title:  NSPS  for  Surface  Coating  of 
Large  Appliances  (subpart  SS) — 
Information  Requirements.  (ICR 
#0659.05;  OMB  #2060-0108).  This  is  a 
renewal  of  a  previously  approved 
collection. 

Abstract  To  comply  with  40  CFR  part 
60  and  section  111  and  114  of  the  Clean 
Air  Act  owners  or  operators  of  the 


affected  facilities,  must  notify  EPA  of 
construction,  modifications,  start-ups, 
shutdowns,  malfunctions,  and  report  the 
results  of  their  initial  performance  tests. 
They  must  record  all  data  and 
calculations  of  monthly  performance 
tests  used  to  determine  VOCs' 
emissions.  These  records  must  be 
maintained  for  two  years.  EPA  uses  the 
initial  test  reports  and  the  recorded  data 
to  determine  the  facilities'  compliance 
with  the  standards. 

Burden  statement  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  81  hours  per 
response  for  reporting,  and  75  hours  per 
recordkeeper.  'This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
surface  coating  for  large  appliances 
facilities. 

Estimated  number  of  respondents:  For 
each  year  of  this  clearance.  26  new 
respondents  will  be  required  to  report 
the  results  of  their  initial  performance 
test.  216  respondents  are  subject  to  the 
recordkeeping  requirements. 

Estimated  number  of  responses  per 
respondent  1. 

Estimated  total  annual  burden  on 
respondents:  18.306  hours. 

Frequency  of  collection:  Initial 
performance  test  only. 

Title:  NSPS  for  Metal  Coil  Surface 
Coating  (Subpart  TT) — Information 
Requirements.  (ICR  #  0660.04;  OMB  # 
2060-0107).  This  is  a  renewal  of  a 
previously  approved  collection. 

Abstract  To  comply  with  40  CFR  part 
60  and  section  111  and  114  of  the  Clean 
Air  Act,  owners  or  operators  of  the 
affected  facilities  must  notify  EPA  of 
construction,  modifications,  startups, 
shutdowns,  malfunctions,  and  report  the 
results  of  their  initial  performance  tests. 
They  must  record  all  data  and 
calculations  from  monthly  performance 
tests  used  to  determine  the  average 
VOC  content  of  coatings,  VOC 
emissions,  and  emission  limits  where 
applicable.  EPA  uses  the  initial  test 
reports  and  the  record  data  to  determine 
the  facilities'  compliance  with  the 
standards. 

Burden  statement  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  79  hours  per 
response  for  reporting,  and  75  hours  per 
recordkeeper.  "This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
metal  coil  surface  coating  facilities. 
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EitMHoted  No.  frf  respondeiUa:  For 
each  year  of  this  deanace,  6  new 
respondents  will  be  reqaired  to  report 
the  results  of  their  initial  performance 
test.  98  respondents  arc  sub)ect  to  the 
recordkeepiag  requireoients. 

Estimated  Na  of  responses  per 
respondent  1. 

Estimated  total  annual  burden  on 
respondents:  7.824  hours. 

Frequency  of  collection:  Initial 
performance  test  only. 

Title:  NSPS  for  Beverage  Can  Surface 
Coating  (subpait  WW) — Informafion 
Requirements.  (ICR  #  OGSSM;  OMB  # 
2060-0001).  This  is  a  renewal  of  a 
prevfoQsIy  approved  collection. 

Abstract:  To  comply  with  40  CFR  part 
60  and  Section  111  and  114  of  the  Clean 
Air  Act.  owners  or  operators  of 
beverage  can  surface  coating  facihties 
must  notify  EPA  of  construction, 
raodificatians,  start-ups,  shutdowns, 
malfunctions,  and  report  the  resuhs  of 
their  initial  performance  tests.  They 
nint  maintain  records  of  data  and 
calculations  used  to  determine  VOC 
emissions  from  monthly  performance 
tests,  and  records  of  daily  incineration 
tenperatiffes  or  amounts  of  organic 
solvent  recovered.  Qoarteriy  reporting 
of  excess  enissions  is  reqaired, 
semiannually  if  in  compUance. 

Burden  tUOement  The  animai  pobfic 
burden  for  this  oottectioD  of  informatioii 
is  estimated  to  average  13  hours  per 
response  for  reporting,  and  103  hoars 
per  recordheeper.  Thte  estimate  indades 
the  tine  seeded  to  review  instnctioiM, 
search  exisMag  data  soarces,  gather  the 
data  needed  aod  review  die  coUec^ioe  of 
information. 

Resptadents:  Owners  or  operators  of 
beverage  can  surface  coating  facilities. 

Estiwmted  oo.  of  respondents:  15. 

Estimated  oo.  of  responses  per 
respondent  2. 

Estimated  total  annual  burden  oo 
respondents:  \Sa&\iam%. 

Frequency  ofcoBectioK  semiaiinttaUy 
if  in  compliance;  quarterly  if  in  violation. 

Title:  NSPS  for  Aatomobile  and  Light 
Duty  Truck  Sof  ace  Coataig  Operatioas 
(Subpart  MM) — Information 
Requirements  (ICR  #  1064i)5;  OMB  # 
2060-0034).  This  is  a  renewal  of  a 
previously  approved  collection. 

Abstract:  To  comply  with  40  CFR  part 
60  and  Section  111  and  114  of  the  Clean 
Air  Act,  owners  or  operators  of  the 
an^ecled  facilities  must  notify  EPA  of 
construction,  modifications,  or 
reconstruction  of  their  fadlities.  They 
must  monitor  temperature 
measurements  when  an  incinerator  is 
used  and  they  must  also  install 
calibrate  and  maintain  temperature 
measurement  devices.  Owners  or 
operators  must  record  and  maintain 


records  of  VOCs  excess  eaiissions.  The 
frequency  or  retorting  varies  accotdiag 
to  eniissioos'  compliance  status.  Results 
of  initial  performance  tests  must  also 
reported  to  EPA.  The  Agency  uses  these 
data  to  target  iMpections.  and  if 
necessary,  to  use  as  evidence  in  court 

Burden  statement  The  annual  buden 
for  this  coUectim  of  information  is 
estiioated  to  average  12  hours  pa* 
response  for  reporting,  and  20  hoars  per 
recordkeeper.  This  estimate  includes  the 
time  needed  to  review  instructions 
search  existing  data  sources,  gadier  the 
data  needed  and  review  the  ooUection  of 
information. 

Respondents:  Owners  or  operators  of 
facilities  that  apply  surface  coating  on 
automobiles  and  light  duty  trucks. 

Estimated  no.  of  respondents:  29. 

Estimated  no.  of  responses  per 
respondent  2. 

Estimated  total  annua!  burden  on 
respondents:  1.278  hours. 

Frequency  of  collection:  semiaimuatly 
if  in  compliance;  quarterly  if  in  violation. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  the 
information  collections,  including 
suggestions  for  reducing  the  burdens,  to: 
Sandy  Farmer,  US.  Environmental 

Protection  Agency,  Information  PoUcy 

Branch.  401  M  Street,  SW.. 

Washiogtoo.  DC  20460 
and 
Nicolas  Garcia.  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regualtory  Affairs,  728  Jackson  Place 

NW..  Washington,  DC  20530. 

Dated  September  6, 198a 
PaulLspaky. 

Director  B^mhlory  h4anagiement  Division. 
(PR  Doe.  90-215M  Pied  9-12-90: 8:45  ai^ 
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Agency  infonnation  Collection 
Acthfttiee  Under  OMB  Review 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMMIt:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Coaanents  must  be  submitted  on 
or  before  October  15, 1990. 


FOR  raRTMBI  WPOMIATION  COMTACTS 

Sandy  Fanner  at  EPA,  (202)  382-2740i 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Investigation  of  Soil  Ingestion  in 
Children  Exhibiting  Pica  Behavior 
(Follow-up)  (EPA  ICR  #1356.03;  OMB 
#2080-0029).  This  ICR  requests 
reinstatement  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract  This  ¥PA  sponsored  study, 
to  be  conducted  by  Fred  Hutchinson 
Cancer  Research  Center  (FHCRC)  and 
Battelle  Labs,  is  a  further  examination  of 
soil  ingestion  in  WA  State  population. 
The  staidy  is  designed  to  control  for 
variables  which  past  researdi  in  this 
area  has  not  accounted  for.  (1)  Soil 
ingestion  values  in  persons  who  ingest 
higher  than  normal  amounts  of  soil,  and 
(2)  seasonal  effects  (winter  ingestion  is 
mwe  likely  to  be  hotisehold  dost  while 
summer  ingestion  is  more  apt  to  be  soils 
outside  the  home).  This  effort  wdl 
involve  500  children  between  age  9 
months  and  4  years  who  will  be 
randomly  selected  using  state  birth 
records.  Parents  will  be  questioned 
about  mouthing  and  pica  behavior  in 
these  childem  and  asked  to  conduct  3 
five-minute  observatiotts  of  their 
children  at  play.  The  re^KNises  will  be 
scored  and  fifty  children  with  highest 
pica  and  mouthing  scores  and  fifty 
controls  will  participate  in  a  week  long 
study  of  soil  ingestion  during  the  winter 
months  1990-1991  and  again  in  summer 
1991.  Parents  of  these  100  children  wriU 
prepare  duphcate  meals  for  the  entire  . 
week  of  the  study,  collect  all  excretory 
samples  and  complete  a  daily  diary  of 
the  child's  activities.  Results  will  be 
used  in  regalating  levels  of  toxic 
contaminants  in  soiL 

Burden  statement  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  4 
houts  per  response,  including  time  for 
reviewing  instractions,  piepaiiag  meals, 
ctilecting  excretory  samples,  training 
and  assisting  child,  and  completing  daily 
diary  and  consent  forms. 

Respondents:  Households  m 
Richmond,  Pasco  or  Kennewick  WA. 

Estimated  ntmiber  of  respondents: 
500. 

Estimated  total  annual  burden  on 
respondents:  4. 

Frequency  of  collection:  1  week  in 
winter  1991  and  1  week  in  sununer  1001. 

Send  comments  regarding  die  baiden 
estiautte,  or  any  other  aspect  of  this 
collection  d  information,  including 
suggestions  for  reducing  the  burden,  to: 


Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401 M  Street,  SW. 
Washington,  DC  20460 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs  Washington,  DC 
20503. 

OMB  Response  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #0998.03;  NSPS  of  SOCMI 
Air  Oxidation  Processes  and  Distillation 
Operations — Reporting  and 
Recordkeeping;  was  approved  08/17/90; 
OMB  #2060-0197;  expires  08/31/93. 
:    EPA  ICR  #1459.01;  1990  National 
Census  of  the  Pulp,  Paper,  and 
Paperboard  Manufacturing  Facilities; 
was  approved  08/13/90;  OMB  #2040- 
0144;  expires  08/31/92. 

Dated:  September  7. 1990. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  90-21600  Filed  9-12-90;  8:45  am] 
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Underground  ln|ectk>n  Control 
Program  HasEardous  Waste  Disposal 
Iniection  Restrictions;  Petition  for 
Exemption-~Class  I  Hazardous  Waste 
iniection  by  Hoechst  Celanese 
Engineering  Resins,  Inc.  Bishop,  TX 

AOENCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition. 

summary:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  imder  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Hoechst 
Celanese  Engineering  Resins,  Inc.,  for 
the  Class  I  injection  wells  located  at 
Bishop,  Texas.  As  required  by  40  CFR 
Part  148,  the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
a  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
.  underground  injection  by  Hoechst 
Celanese  Engineering  Resins,  Inc.,  of  the 
specific  restricted  hazardous  waste 
identified  in  the  petition,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Bishop,  Texas  facility  specifically 
identified  in  the  petition,  for  as  long  as 
the  basis  for  granting  an  approval  of  the 


petition  remains  vaUd,  under  provisions 
of  40  CFR  14a24.  As  reqmred  by  40  CFR 
124.10.  a  public  notice  was  issued  July  4. 
1990.  A  pubUc  hearing  was  held  August 
9, 1990,  and  a  public  comment  period 
ended  on  August  20, 1990.  All  comments 
have  been  addressed  and  have  been 
considered  in  the  final  decision.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  contingent  on 
modification  of  Underground  Injection 
Control  permits  WDW-210,  WDW-211. 
and  WDW-212  to  authorize  disposal 
only  in  the  lower  three  injection 
intervals  identified  in  the  petition,  and 
will  not  become  effective  until  and 
unless  said  permit  modification  becomes 
effective. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6,  Water  Management  Division, 
Water  Supply  Branch  (6W-SU).  1445 
Ross  Avenue.  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Cabra,  Jr..  Chief  Water  Supply 
Branch,  EPA — ^Region  6,  telephone  (214) 
655-7150,  (FTS)  255-7150. 

Myron  O.  Knudson, 

Director,  Water  Management  Division  (6W). 
(FR  Doc.  90-21601  Filed  9-12-90;  8:45  am] 

BILUNa  CODE  MW-MMI 


[FRL3S2S-9] 

Intention  To  Grant  an  Exdush^e  Patent 
License;  Belief  onte  Lime  Co^  Inc.  et 
aL 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  grant  an 
exclusive  patent  license. 

SUMMARV:  Pursuant  to  37  CFR  part  404. 
EPA  hereby  gives  notice  of  intent  to 
grant  Bellefonte  Lime  Company,  Inc./ 
Genlime  Group  LP.  of  Wayne, 
Pennsylvania  an  exclusive,  royalty- 
bearing,  revocable  license  to  practice 
the  inventions  as  described  and  claimed 
in:  U.S.  Patents  4.786,485  and  4,882,309, 
both  entitled  "Lignosulfonate-Modified 
Calcium  Hydroxide  for  SOi  Control 
During  Furnace  Injection."  The 
exclusive  Ucense  will  include  patents 
4,786,485  and  4,882.309  and  all 
reexamination  and  reissued  patents 
granted  thereon  or  in  connection 
therewith  and  all  divisions, 
continuations,  continuations-in-part, 
renewals,  or  extensions  thereof.  The 
announcement  of  said  patents  as 
available  for  licensing  was  made  at  55 
FR  10489  (1990). 


The  proposed  exclusive  license  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  35  U.S.C.  209  and  the 
U.S.  Government  Patent  Licensing 
Regulation  at  37  CFR  part  404.  EPA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  hcense,  unless 
within  60  days  from  the  Date  of  this 
Notice  the  EPA  Patent  Counsel  receives, 
at  the  address  below,  writien  objections 
to  the  grant,  together  with  supporting 
documentation.  The  Patent  Counsel  and 
otiier  EPA  officials  will  review  all 
written  responses  and  then  recommend 
to  the  Director,  Air  and  Energy 
Engineering  Research  Laboratory,  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina,  who  has  been  delegated  the 
authority  to  issue  patent  Ucenses  under 
35  U.S.C.  207.  whether  to  grant  the 
exclusive  license. 

DATES;  Comments  to  this  notice  must  be 
received  November  13, 1990. 
addresses:  Benjamin  Bochenek.  Patent 
Counsel,  Office  of  General  Counsel  (LE- 
132G),  Environmental  Protection 
Agency,  401 M  Sti^et.  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Benjamin  Bochenek,  [202]  382-5460. 

Dated:  September  6. 1990 
E.  DonaUl  ElUott. 

Assistant  Administrator  and  General 
Counsel. 

[FR  Doc  90-21602  Filed  9-12-90;  8:45  am] 
BtLUNO  coos  MM-SS-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  To 
OMB  for  Review 

AOENCV:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  imder  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARV:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
extend,  for  a  three-year  period,  its 
approval  of  the  information  collection 
identified  below. 
Type  of  review:  Revision  of  a  currently 

approved  collection. 
Title:  Community  Reinvestment  Act 

Statement  and  Recordkeeping. 
Form  number  None. 
OMB  number  3064-0092. 
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Expiiodon  date  of  OMB  decmnce: 
October  31,  isea. 

Frequeacy  ofteaponte:  On  eccaakm. 

Respondeat*:  insarcd  state  nonmember 
bankft, 

Number  of  recordkeepers:  7:819. 

Aaauol  hours  per  reoordkeeper:  2. 

Total  aanuaJ  burden  hours:  15.838^ 

OMB  reviewer  Gary  Waxman.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Paperwork  Reduction  Proiect 
(3064-0092).  Washington.  DC  2050a 

FDIC  contact  Steven  F.  Hanft.  (202) 
898-3907.  Office  of  the  Executive 
Secretary.  Rooa  F-400.  Federal 
Deposit  Insurance  Corporation.  550 
17th  Street  NW..  Washington.  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  on  oi  before 
November  13, 1990. 

ADDRESSES:  A  copy  of  the  submission 

may  be  obtained  by  calling  or  writing 

the  FDIC  contact  listed  above. 

Comments  regarding  the  submission 

should  be  addressed  to  both  the  OMB 

reviewer  and  the  FDIC  contact  hsted 

above. 

SUPPLEMEMTARY  INFORMATION:  Under 
the  Community  Reinvestment  Act  (12 
U.S.C.  1209)  and  the  FDICs 
implementing  regulation  (12  CFR  part 
345],  insured  State  nonmember  banks 
must  adopt  a  Community  Reinvestment 
Act  (CRA)  statement,  post  a  CRA  notice 
and  maintain  a  CRA  public  file.  They 
must  also  disclose  their  CRA  ratings  and 
written  Performance  Evaluations. 

Dated:  Septeint)er  6. 1990. 
Federal  Deposit  btsvance  Corporatioa. 
Hoyle  L  Robinson, 

Executive  Secretary. 

[PR  Doc  90-21516  Filed  9-12-90;  8:45  amj 

BtUJNG  COOC  (714-01-11 


FEDERAL  RESERVE  SYSTEM 

Bancs  of  Chicago  Bancorp,  et  at; 
Fonnations  of,  Acquistlions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  hokfrng 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  lM2(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 


procfsaing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
GoiTcraon.  Iirierested  persons  nay 
express  their  views  in  writiBg  to  ^e 
Reserve  Bank  or  to  the  cffices  erf  the 
Board  of  Governors.  Any  ooranent  on 
an  appMcation  that  requests  a  hearing 
must  tachHic  a  statement  ol  M^y  a 
written  presentatkn  woold  not  soifioe  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dnpote 
and  suBunarizing  the  evidence  that 
wotdd  be  presented  at  a  hearing. 

Unless  otherwise  noted,  oonwnents 
regarding  each  of  these  applications 
must  be  received  wA  later  than  October 
6, 19ga 

A.  Federal  Reserve  Baidi  of  ChicagB 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  lUinoia 

eoogft 

1.  Bancs  of  Chicago  Bancorp, 
Winnetka.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  tbe  voting  shares  of  GEMA 
Financial  Corporatioa  and  Ershter 
Financial  Corporation  (in  formation), 
both  of  Winnetka.  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Chicago, 
Little  Village,  Chicago,  Illinois;  Dritter 
Financial  Corporation,  Winnetka, 
Illinois,  and  thereby  indirectly  acquire 
Bank  of  Chicago,  Lakeshore,  Chicago. 
Illinois;  and  Tsvaiter  Financial 
Corporation,  Winnetka,  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
Chicago — Garfield  Ridge,  Chicago, 
Illinois. 

2.  Ershter  Financial  Corporation, 
Winnetka,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  95.25 
percent  of  the  voting  shares  of  Bank  of 
Chicago,  Little  Village.  Chicago,  Illinois. 

3.  GEMA  Financial  Corporation, 
Winnetka,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Ershter 
Financial  Corporation  (in  formation), 
Wimetka.  IDiJiois,  and  thereby 
indirectly  acquire  Bank  of  Chicago. 
Little  Village.  Cbicago,  Illinois;  Dritter 
Financial  Corporation,  Winnetka, 
Illinois,  and  thereby  indirecdy  acquire 
Bank  of  Chicago — Lakeshore,  Chicaga 
Qlinois;  and  Tsvaiter  Financial 
Corporation,  Winnetiui,  lUinois,  and 
thereby  indirectly  acquire  Bank  of 
Chicago — Garfield  Ridge,  Chicago, 
Illinois. 

B.  Federal  Raserva  Bank  of 
MinneapoEs  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Blackhawk 
•fiancorporation,  Waterloo,  Iowa,  and 
thereby  indirectly  acquire  Peoples  Bank 
and  Trust  Company,  Waterloo,  Iowa. 


Board  of  Goremon  of  the  Fcdtral  Reaerv* 
Sjrstm.  Septanber  7.  iwa 
jeafliFsr  |.  Iobbsob, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  90-21494  Filed  9-12-90;  8:45  am] 

nLUNQ  CODC  S21«-0f4l 


Mr.  Fred  AMaia;  •»  al,  CtMnte  m  Banic 
Control  Notices;  AcqataWans  of 
Stwras  of  Banks  or  Bank  HoMhif 


Board  of  Governors  of  the  Federal  Reserve 
System,  Septemlwr  7, 1990. 
|«Hiii«  |.  Johiino. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-2149S  Filed  »-12-«0(  8:45  am] 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C  lS17(j))  and 
§  225.41  of  the  Board's  Re^dation  Y  (12 
CFR  225.14)  to  acquire  a  bank  or  bank 
holing  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  parapaph  7  of  the  Act  (12 
U.S.C  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  27, 19ga 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Mr.  FredAbdula,  to  acquire  up  to 
25.06  percent  of  the  voting  shares  of 
Northern  States  Financial  Corporation, 
Waukegan.  IlUnois.  and  thereby 
indirectly  acquire  Bank  of  Waukegan, 
Waukegan,  Illinois. 

2.  GaryR.  Edidin  as  trustee  of  the 
Edidm  Stock  Trust  and  GaryR.  Edidin 
and  Stanley  H.  Meadows  as  trustee,  to 
acquire  37.52  percent  of  the  voting 
shares  of  Dritter  Financial  Corporation, 
Winnetka,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Chicago- 
Lakeshore,  Chicago.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Graiul  Avenue.  Kansas  Qty, 
Missouri  64196: 

1.  G.  Thomas  Wrenholdt,  Leadville, 
Colorado  to  acquire  an  additional  28.44 
percent  of  the  voting  shares  of  Ore 
Bancorporation,  Inc.,  Leadville. 
Colorado,  for  a  total  of  50.65  percent, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Leadville,  Leadville, 
Colorado. 


FEDERAL  TRADE  COMMISSION 
(FVeNa  901-0010) 

Atlantic  RichflaM  Co.,  at  ai.;  Propooad 
Consent  Agraamant  with  Analysis  to 
Aid  Public  ConHnanI 

AQENCV:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  ARCO  Chemical 
Company,  a  subsidiary  of  Atlantic 
Richfield  Company  and  a  producer  of 
urethane  polyether  polyols  and 
propylene  glycol,  to  divest:  the 
propylene  glycol  assets  and  businesses 
of  Union  Carbide;  and  the  urethane 
polyether  polyol  assets  and  businesses 
in  the  United  States  and  Canada  which 
ARCO  acquired  from  Texas  Chemical 
Company  in  1987. 

DATES:  Comments  must  be  received  on 
or  before  November  13, 1990. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Schildkraut,  FTC/S-3302. 
Washington,  DC  20580.  (202)  326-2622. 
SUPPLEMENTAflV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b](6)(ii]  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)]. 

In  the  Matter  of  Atlantic  Richfield 
Company,  a  coiporation:  ARCO  Chemical 
Company,  a  coiporation:  Union  Carbide 
Corporation,  a  corporation;  and  Union 
Carbide  Chemicals  and  Plastics  Company 
Inc.,  a  corporation. 


Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
by  ARCO  Chemical  Company,  a 
partially-owned  subsidiary  of  Altantic 
Richfield  Company,  (hereinafter 
collectively  "ARCO"),  of  certain  of  the 
assets  and  businesses  of  Union  Carbide 
Chemicals  and  Plastics  Company  Inc.,  a 
wholly-owned  subsidiary  of  Union 
Carbide  Corporation,  (hereinafter 
collectively  "Union  Carbide"),  which 
acquisition  is  more  fully  described  at 
paragraph  I.(A]  below,  and  ARCO  and 
Union  Carbide  having  been  furnished 
with  a  copy  of  a  draft  complaint  that  the 
Bureau  of  Competition  has  presented  to 
the  Commission  for  its  consideration 
and  which,  if  issued  by  the  Commission, 
would  charge  ARCO  and  Union  Carbide 
with  violations  of  the  Clajrton  Act  and 
Federal  Trade  Commission  Act,  and  it  is 
now  appearing  that  ARCO  and  Union 
Carbide  are  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts: 

It  is  hereby  agreed  by  and  between 
ARCO,  by  its  duly  authorized  officers,     - 
and  counsel  for  the  Commission  and  by 
and  between  Union  Carbide,  by  its  duly 
authorized  officers,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Atlantic 
Richfield  Company  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Delaware,  with  its  principal  office  and 
place  of  business  at  515  South  Flower 
Street,  Los  Angeles,  California  90071. 

2.  Proposed  respondent  ARCO 
Chemical  Company  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Delaware,  with  its  principal  office  and 
place  of  business  at  3801  West  Chester 
Pike,  Newton  Square,  Pennsylvania 
19073. 

3.  Proposed  respondent  Union  Carbide 
Corporation  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  New  York,  with 
its  principal  office  and  place  of  business 
at  39  Old  Ridgebury  Road,  Danbury, 
Connecticut  06187. 

4.  Proposed  respondent  Union  Carbide 
Chemicals  and  IHastics  Company  Inc.,  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  New  York,  with  its  principal 
office  and  place  of  business  at  39  Old 
Ridgebury  Road.  Danbury.  Connecticut 
06187. 

5.  ARCO  and  Union  Carbide  admit  all 
the  jurisdictional  facts  set  frnlh  in  the 
attached  draft  of  complaint 


6.  ARCO  and  Union  Carbide  each 
waive: 

a.  Any  fnrtlier  procedural  steps; 

b.  The  reqoirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  ri^ts  to  teek  judicial  review  or 
otherwise  challenge  or  contest  the 
vahdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act 

7.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  ARCO  and 
Union  Carbide,  in  which  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

&  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  ARCO  or  Union 
Carbide  that  the  law  has  been  violated 
as  alleged  in  the  draft  of  complaint  here 
attached  or  otherwise. 

9.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  9  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  ARCO 
and  Union  Carbide,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
attached  hereto  and  its  decision 
containing  the  following  Order  to  divest 
and  to  cease  and  desist,  and  (2)  make 
information  public  with  respect  thereta 
When  so  entered  the  Order  to  divest 
and  to  cease  and  desist  shall  have  the 
same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Deliv«y  fary  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  ARCO's  and  to 
Union  Carbide's  respective  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  ARCO  and  Union  Carbide  each 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
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may  be  used  in  construing  the  terms  of 
the  Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order.  This  agreement  additionally 
contemplates  that  if  it  is  accepted  by 
the  Commission,  and  if  such  acceptance 
is  not  subsequently  withdrawn  by  the 
Commission  pursuant  to  the  provisions 
of  §  2.34  of  the  Commission's  Rules,  the 
Commission  may,  thereafter,  file  with  a 
United  States  district  coiul  the 
stipulation  and  proposed  Final  Judgment 
that  are  made  a  part  hereof  as  ^pendix 

n.» 

10.  ARCO  and  Union  Carbide  have 
each  read  the  draft  of  complaint  and 
Order  contemplated  hereby.  ARCO  and 
Union  Carbide  each  understand  that 
once  the  Order  has  been  issued,  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
ARCO  and  Union  Carbide  each  further 
understand  that  diey  may  be  Uable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  die  Order 
after  it  becomes  finaL 

Order 


As  used  in  diis  Order,  the  following 
definitions  shall  apply: 

(A)  "Acquisition"  means  the  Asset 
Purchase  Agreement  entered  into  on 
September  27, 1969,  by  which  ARCO 
agreed  to  acquire  and  Union  Carbide 
agreed  to  convey  certain  rights  and 
interests  in,  and  title  to.  certain  of  the 
assets  and  businesses  of  Union  Carbide. 

(B)  "ARCO"  means  Atlantic  Richfield 
Company  and  ARCO  Chemical 
Company,  their  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  (including  the  Properties  To  Be 
Divested  as  hereinafter  defined) 
controlled  (the  definition  of  "control."  as 
used  in  this  Order,  is  the  definition 
currently  appearing  at  16  CFR  801.1(b)) 
by  Atlantic  Richfield  Company  or 
ARCO  Chemical  Company,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

(C)  "ARCO  Group"  means 
individually  and  collectively  ARCO;  any 
joint  ventiue  in  which  ARCO  is  a 
participant  relating  to  the  manufacture, 
sale,  or  use  of  VO,  any  PO  coproduct  or 
any  derivative  of  PO;  each  participant  in 
any  joint  venture  with  ARCO  relating  to 
the  manufacture,  sale,  or  use  of  PO,  any 
PO  coproduct,  or  any  derivative  of  PO; 
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each  customer  of  the  ARCO  Group  that 
manufactures,  purchases,  or  uses  PO, 
any  PO  coproduct,  or  any  derivative  of 
PO;  and  each  suppUer  of  products  or 
services  to  the  ARCO  Group  relating  to 
the  development,  manufacture,  sale,  or 
use  of  PO,  any  PO  coproduct.  or  any 
derivative  of  PO. 

(D)  "Properties  To  Be  Divested" 
means: 

1.  All  of  the  propylene  glycol  Assets 
and  Businesses  of  Union  Carbide  that 
ARCO  agreed  to  acquire  or  acquired 
pursuant  to  the  Acquistion  (hereinafter 
"Paragraph  I.(D)  1  Properties");  and 

2.  M  of  the  urethane  polyether  polyol 
Assets  and  Businesses  in  the  United 
States  and  Canada,  including  their 
territories  and  possessions,  diat  ARCO 
acquired  bom  Texaco,  together  with  all 
improvements  or  modifications  made  to 
those  Assets  and  Businesses  by  ARCO 
(hereinafter  "Paragraph  I.(D)2 
Properties"). 

(E)  "Assets  and  Businesses"  include 
but  are  not  limited  to  all  assets, 
properties,  business  and  goodwill, 
tangible  and  intangible,  utilized  in  the 
transportation,  production,  distribution 
or  sale  of  propylene  glycol  or  urethane 
polyedier  polyols,  including,  without 
limitation,  the  following: 

1.  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  and  storage 
faciUties,  furniture,  tools,  supplies, 
stores,  spare  parts,  and  other  tangible 
personal  property; 

2.  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  Uterature. 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  trademarks,  patents, 
inventions,  trade  secrets,  technology, 
know-how.  specifications,  designs, 
drawings,  processes  and  qualify  control 
data; 

3.  Raw  material  and  finished  product 
inventories  and  goods  in  process; 

4.  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

5.  All  right,  title  and  interest  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (to  the  extent  assignable) 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  Ucensors,  Ucensees. 
consignors  and  consignees; 

6.  t^\  rights  under  warranties  and 
gurantees.  express  or  implied; 

7.  All  separately  maintained,  as  well 
as  relevant  portions  of  not  separately 
maintained  books,  records  and  files;  and 

&  All  items  of  prepaid  expense. 


(F)  "Commission"  means  the  Federal 
Trade  Commission. 

(G)  "Dow"  means  The  Dow  Chemical 
Company,  its  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Dow  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

(H)  'Texaco"  means  Texaco  Inc.  and 
Texaco  Chemical  Company,  their 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Texaco  and  their  respective  directors, 
officers,  employees,  agents,  and 
representatives,  and  their  respective 
successors  and  assigns. 

(I)  'Texaco  Group"  means 
individuaUy  and  collectively  Texaco; 
any  joint  venture  in  which  Texaco  is  a 
participant  relatmg  to  the  manufacture, 
sale,  or  use  of  PO.  any  PO  coproduct.  or 
any  derivative  of  PO;  each  participant  in 
any  joint  venture  with  Texaco  relating 
to  the  manufacture,  sale,  or  use  of  PO. 
any  PO  coproduct,  or  any  derivative  of 
PO;  each  customer  of  the  Texaco  Group 
that  manufactures,  purchases,  or  uses 
PO.  any  PO  coproduct,  or  any  derivative 
of  PO;  and  each  supplier  of  products  or 
services  to  the  Texaco  Group  relating  to 
the  development,  maiiufacture.  sale,  or 
use  of  PO.  any  PO  coproduct  or  any 
derivative  of  PO. 

(})  "Union  Carbide"  means  Union 
Carbide  Corporation  and  Union  Carbide 
Chemicals  and  Plastics  Company  Inc.. 
their  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controUed  by  Union  Carbide  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

(k)  "PO"  means  propylene  oxide. 

(L)  "PO  Entrant"  means  any  person 
other  than  ARCO  or  Dow  who  has 
obtained  the  permits  fit)m  federal,  state, 
provincial,  county  or  municipal 
regulatory  authorities  necessary  to 
commence  construction,  or  who  has 
commenced  construction,  or  a 
commercial  PO  plant  hi  the  United 
States  or  Canada,  including  their 
territories  and  possessions. 

(M)  "Polyols"  means  polyether 
polyols.  except  that  as  used  in 
definitions  (N),  (O).  (P).  (Q).  and  (R)  and 
in  Paragraph  III  below.  Polyols  means 
polyether  polyols  used  as  feedstock  for 
Performance  Polyols  or  used  in 
conjunction  with  Performance  Polyols. 

(N)  "Urethane  polyether  polyol" 
means  Polyols  useful  as  a  reactant  with 
isocyanates  or  polyisocyanates  in 
producing  polyurethanes.  Urethane 
polyether  polyo>Uicludes  Performance 
Polyols. 


(O)  "Polsrmer/Polyols"  means  any 
composition  cosiprising  a  polymer 
dispersed  in,  or  mixed  or  otherwise 
combined  with,  a  Polyol  said 
composition  being  useful  in  producing  a 
polyurethane  by  reaction  with  an 
isocyanate  or  a  polyisocyanate. 

(P)  "Performance  Polyols"  means 
Polymer/Polyob  and/or  any  two-phase 
compositon  containing  a  Polyol  that  is 
an  end-use  performance  substitute  for  a 
Polymer/Polyol  as  a  reactant  with 
isocyanates  or  polyisocyanates  in 
producing  polyurethanes. 

(Q)  "UCC  Patent  Righto"  shall  mean 
any  patent  or  patent  application  in  the 
United  States  or  Canada,  including  their 
territories  and  possessions,  assigned  to 
or  under  which  righto  were  granted  to, 
ARCO  pursuant  to  the  Acquisition, 
claiming:  (1)  Performance  Polyols;  (2)  a 
process  for  producing  Performance 
Polyols;  (3)  Polyols;  (4)  a  process  for 
producing  Polyols;  (5)  a  process  for 
producing  polsruretfaanes  using  Polyols 
or  Performance  Polyols  as  starting 
materials;  (6)  or  polyurethanes  so 
produced  and  each  patent  identified  in 
Appendix  III  '  of  this  Order. 

(R)  "UCC  Technology"  shall  means 
general  and  specific  information, 
assigned  or  under  w^ich  ri^ts  were 
granted  to  ARCO  pursuant  to  the 
Acquisition,  relating  to  (1)  Pcdyols;  (2) 
Performance  Polyols;  (3)  feedstocks  for 
Performance  Polyols  and  for  use  in 
conjunctin  wifli  Performance  Polyols 
(including  the  manufacture,  use,  and 
constitution  of  Polyols  and  further 
including  process  design  information 
regarding  Polyols);  (4)  the  production  of 
Performance  Polyols;  (5)  the  comiK>sition 
of  Performance  Polyols;  (6)  the  use  of 
Performance  Polyols  in  making 
polyurethanes;  and  (7)  the  ectmomic 
factors  relating  to  the  production  of 
Performance  Polyols  and  poljrurethanes 
made  therefrom;  all  such  information 
being  sufficiently  detailed  for  the 
commercial  production,  sale,  and  use  of 
Performance  Polyols  and  the 
commercial  production  of  p<d]rurethane 
therefrom.  UCC  Technology  shall 
include  (but  shall  not  be  limited  to)  all 
technical  information,  data, 
specification,  drawings,  design  and 
equipment  specifications,  manuals, 
engineering  reports,  mamifacturing 
designs  and  reports,  operating  manuals, 
and  polyurethane-forming  formulations. 
UCC  Technology  shall  exclude 
information  to  the  extent  disclosure  of 
such  information  by  Union  Carbide  is 
prohibited  by  a  contract  between  Union 
Carbide  and  aay  polyurethane  producer. 
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unless  said  polyurethane  producer 
consento  to  sudi  disclosure. 

(S)  "Viability  and  Competitiveness"  of 
the  Propeties  to  Be  Divested  means  each 
such  property  is  capable  of  operating 
independently  at  the  same  output  as 
currently  (at  competitive  prices)  and  is 
capable  of  functioning  independently 
and  competitively  in  the  Urethane 
polyether  polyol  business  or  fte 
propylene  glycd  business. 

n 

It  is  order  That: 

(A)  Within  twelve  (12)  months  of  the 
date  this  Order  becomes  final,  ARCO 
shall  divest  absolutely  and  in  good 
faith,  the  Properties  to  Be  Divested  and 
shall  also  divest  such  additional 
ancillary  Asseto  and  Businesses  and 
effect  such  arrangements  that  are 
necessary  to  assure  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested.  Provided,  however.  ARCO 
may  retain  free  ri^ts  to  practice  under 
all  patents  and  use  all  unpatented 
technology  included  within  the 
Paragraph  I.  (D)2  Properties  to  Be 
Divested. 

(B)  ARCO  shall  divest  the  Properties 
to  Be  Divested  pursuant  to  paragraph  I. 
(D)l  only  with  the  prior  consent  of 
Union  Carbide,  which  consent  shall  not 
unreasonably  be  withheld.  The  acquirer 
shall  have  the  right  to  enforce  all  rights 
and  privileges  of  ARCO  set  out  in  die 
Acquisition  with  respect  to  the 
Properties  to  Be  Divested  pursuant  to 
paragraph  L  (D)l.  Union  Carbide  shall 
provide  the  acquirer  substantially  the 
same  services  as  it  agreed  to  provide 
ARCO  pursuant  to  the  Acquisition  for 
the  Properties  to  Be  Divested  under 
paragraph  I.(D)1.  In  addition.  Union 
Carbide  shall  provide  to  the  acquirer 
upon  the  request  of  the  acquirer,  such 
additional  services  as  may  be  necessary 
for  the  continued  operation  of  such 
Properties  to  Be  Divested  at  Union 
Carbide's  South  Charleston,  West 
Virginia  plant  that  cannot  otherwise 
economically  be  obtained  and  that 
Union  Carbide  can  economically 
provide.  Union  Carbide  shall  provide 
services  to  the  acquirer  for  a  period  that 
Union  Carbide  has  agreed  to  provide 
ARCO  similar  services  pursuant  to  the 
Acquisition  or  is  actually  providing  such 
services  to  ARCO  at  such  facility.  Union 
Carbide  shall  charge  the  acquirer  the 
lesser  of  Union  Carbide's  costs 
consistent  with  Union  Carbide's  current 
practices  or  the  charge  at  which  ARCO 
contracted  to  purchase  such  services  for 
such  Properties  to  Be  Divested. 

(C)  ARCO  shall  comply  with  all  terms 
of  the  Agreement  to  Hold  Separate, 
attached  to  this  Order  and  made  a  part 
hereof  as  Appendix  1/  Said  Agreement 


shall  continue  in  effect  until  such  time 
as  ARCO  has  divested  all  the  Properties 
to  Be  Divested  or  until  such  other  time 
as  the  Agreement  to  Hold  Separate 
provides. 

(D)  ARCO  shall  divest  the  Properties 
to  Be  Dhrested  only  to  an  acquirtog 
entity  or  entities  that  receive  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  ARCO 
shall  demonstrate  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested  in  its  application  for  approval 
of  a  proposed  divestiture.  The  purpose 
of  the  divestiture  of  the  Properties  to  Be 
Divested  is  to  ensure  the  continuation  of 
the  asseto  as  ongoing,  viable  businesses 
engaged  in  the  manufacture  and  sale  c^ 
urethane  polyether  polyols  and 
propylene  glycol,  and  to  remedy  any 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint. 

(E)  ARCO  shall  take  such  action  as  is 
necessary  to  maintain  the  viability, 
competitiveness  and  marketability  of 
the  Properties  to  Be  Divested  and  shall 
not  cause  or  permit  the  destruction, 
removal  or  impairment  of  the  Properties 
to  Be  Divested  except  in  the  ordinary 
course  of  business  and  except  for 
ordinary  wear  and  tear. 

m 

It  is  further  ordered  That  at  the  time 
of  the  divestiture  of  the  paragraph  1.  (D)2 
properties  required  by  this  Order.  ARCO 
shall  include  with  the  paragraph  1.  (D)2 
Properties  a  paid-up,  non-royalty 
bearing,  perpetual,  and  non-exclusive 
license  (a)  under  the  UCC  Patent  Rights 
to  make  use  and  sell  Polyols  and 
Performance  Polyols  in  the  United 
States  and  Canada,  including  their 
territories  and  possessions  and  (b)  to 
use  UCC  Technology  to  make,  use  and 
sell  Polyols  and  Performance  Polyols  in 
the  United  States  and  Canada,  including 
their  territories  and  possessions;  and  for 
a  period  of  three  (3)  years  following  the 
divestiture  required  by  this  Order. 
ARCO  shall  provide  to  the  acquirer  of 
the  paragraph  I.  (D)2  Properties,  if  the   . 
acquirer  so  requests,  such  additional 
know-how  as  may  be  necessary  to 
manufacture  and  sell  Performance 
Polyols.  ARCO's  grant  shall  be  subject 
to,  and  the  licensee  shall  take  the 
license  subject  to,  any  preexisting  rights 
granted  by  Union  Carbide  to  other 
licensees  other  than  ARCO  as  of  the 
date  the  Agreement  Containing  Consent 
Order  was  signed. 

IV 

//  ia  further  ordered  Thai,  for  a  period 
of  three  (3)  years  following  the 
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divestiture  of  the  paragraph  I.  {0)2 
properties  required  by  this  Order,  Union 
Carbide  shall  provide  to  ARCO,  for 
transmittal  by  ARCO  to  the  acquirer  of 
the  paragraph  I.  (D)2  Properties  pursuant 
to  Paragraph  III  of  this  Order,  such 
know-how  (not  otherwise  obtainable 
from  ARCO)  regarding  UCC  Patent 
Rights  and  UCC  Technology  in  the 
possession  of  Union  Carbide  as  may  be 
necessary  for  the  acquirer  of  the 
paragraph  I.  (D)2  Properties  to 
manufacture  and  sell  Performance 
Polyols. 

It  is  further  ordered  That,  at  the  time 
of  the  divestiture  of  the  Paragraph  I.(D)2 
properties  required  by  this  Order,  ARCO 
shall  assign  to  the  acquirer  of  the 
Paragraph  I.(D)2  Properties,  all  of 
ARCO's  rights  and  interests  under  all 
tolling  agreements  between  ARCO  and 
Texaco  relating  to  the  manufacture  of 
Polyols  at  Texaco's  Conroe,  Texas, 
facility. 

VI 

//  is  further  ordered  That,  for  a  period 
of  Hve  (5)  years  from  the  date  of  each 
divestiture  required  by  this  Order, 
ARCO  shall,  at  the  acquirer(s)'s  request, 
contract  with  the  acquirer(sj  to  supply  to 
the  acquirerfs]  PO,  in  such  quantities  as 
the  acquirer(s)  may  request  for  use  in 
the  Properties  to  Be  Divested,  or  for  use 
in  the  manufacturer  of  Performance 
Polyols  under  the  license  provided  by 
ARCO  pursuant  to  Paragraph  III  of  this 
Order  subject  only  to  the  capacity 
constraints  of  ARCO's  PO  production 
facilities  in  the  United  States  and 
preexisting  contractual  obligations.  The 
price,  terms,  and  conditions  at  which 
ARCO  shall  supply  PO  to  the  acquirer(s) 
of  the  Properties  to  Be  Divested  shall  be 
no  less  favorable  to  the  acquirer(8)  than 
the  price,  terms,  and  conditions  at  which 
ARCO  supplies  PO  to  any  other  person 
in  the  United  States  or  Canada, 
including  their  territories  and 
possessions,  that  competes  with  the 
acquirer(s). 

VH 

It  is  further  ordered  That  ARCO  shall 
rescind  all  existing  non-compete 
provisions  contained  in  any  agreements 
between  ARCO  and  Texaco  purporting 
to  restrict  Texaco's  right  to  engage  in  the 
manufacture  of  urethane  polyether 
polyol  in  the  United  States  or  Canada, 
including  their  territories  and 
possessions,  or  the  sale  in  any  country 
of  urethane  polyether  polyol 
manufacturerd  in  the  United  States  or 
Canada.'including  their  territories  and 
possessions;  and  ARCO  and  Union 
Carbide  shall  rescind  the  provisions  of 
any  existing  agreements  between  ARCO 
and  Union  Carbide  purporting  to  restrict 


Union  Carbide's  right  to  engage  in  the 
manufactiu^  of  urethane  polyether 
polyol  or  propylene  glycol  in  the  United 
States  or  Canada,  including  their 
territories  and  possessions,  or  the  sale 
in  any  country  of  urethane  polyether 
polyol  or  propylene  glycol 
manufacturerd  in  the  United  States  or 
Canada,  including  their  territories  and 
possessions.  ARCO  shall  take  no  action 
to  enforce  any  such  non-compete 
provision  against  Texaco  or  against 
Union  Carbide. 

vm 

//  is  further  ordered  That,  one  Texaco 
consents  to  take  no  action  and  assert  no 
claim  against  the  ARCO  Group  based  on 
any  conduct  of  ARCO  or  other  persons 
working  on  PO  technology  with  ARCO, 
and  relating  to  such  work,  prior  to  the 
date  the  Agreement  Containing  Consent 
Order  was  signed,  relating  to  any  use, 
development,  misappropriation, 
disclosure  or  hcense  to  others  by  the 
ARCO  Group  of  any  technology  relating 
to  the  manufacture,  sale,  or  use  of  PO  or 
any  coproducts  of  PO/TBA  or  PO/ 
MBTE  technology  ARCO  shall  take  no 
action  and  shall  assert  no  claim  against 
the  Texaco  Group  based  on  any  conduct 
of  Texaco  or  other  persons  working  on 
PO  technology  with  Texaco,  and  relating 
to  such  work,  prior  to  the  date  the 
Agreement  Containing  Consent  Order 
was  signed,  relating  to  any  use, 
development,  misappropriation, 
disclosure  or  license  to  others  by  the 
Texaco  Group  of  any  technology 
relating  to  the  manufacturer,  sale,  or  use 
of  PO  or  any  coproducts  of  PO/TBA  or 
PO/MBTE  technology.  Provided, 
however,  if,  in  the  judgment  of  the 
Commission,  Texaco  unreasonably  fails 
to  consent  to  the  assignment  under 
Paragraph  V  of  this  Order,  ARCO's 
obligations  under  this  Paragraph  VII  of 
this  Order  shall  be  suspended  until 
Texaco  consents  to  said  assignment. 

IX 

It  is  further  ordered  That, 
notwithstanding  any  provision  to  the 
contrary,  in  any  contract  between 
ARCO  and  Texaco,  between  ARCO  and 
Union  Carbide,  or  between  ARCO  and 
the  acquirer(s)  of  the  Properties  to  Be 
Divested,  for  a  period  commencing  on 
the  date  this  Order  becomes  final  and 
continuing  for  ten  (10)  years,  ARCO 
shall  permit  upon  ninety  (90)  days 
notice,  Texaco,  Union  Carbide,  and  the 
acquirer(s).  without  penalty  or  forfeiture 
of  any  kind,  to  purchase  or  otherwise 
receive  any  or  all  of  their  PO 
requirements  in  the  United  States  or 
Canada,  including  their  territories  and 
possessions,  from  any  PO  Entrant, 
including  but  not  limited  to  PO  supplied 


by  such  PO  Entrant  via  manufacture 
outside  the  United  States  or  Canada, 
including  their  territories  and 
possessions;  and.  to  the  extent  of  any 
such  purchases  or  receipts  of  PO  by 
Texaco,  Union  Carbide,  or  the 
acquirer(s],  ARCO  shall  relieve  Texaco, 
Union  Carbide,  and  the  acquirer(s)  of 
any  contractual  obligation  to  purchase 
such  quantities  of  PO  from  ARCO. 


//  Is  Further  Ordered  That: 

(A)  If  ARCO  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  approval,  the 
Properties  to  Be  Divested  within  twelve 
(12)  months  of  the  date  this  Order 
becomes  final,  ARCO  shall  consent  to 
the  appointment  by  the  Commission  of  a 
trustee  to  effectuate  the  obligations  set 
out  in  paragraph  II.(A)  and  II.(B)  of  this 
Order.  In  the  event  the  Conunission  or 
the  ^Attorney  General  brings  an  action 
pursuant  to  section  5(1]  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(1), 
or  any  other  statute  enforced  by  the 
Conunission,  ARCO  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  ARCO  to 
comply  with  this  Order. 

(B)  It  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  X.(A)  of  this  Order,  ARCO 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities. 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  ARCO, 
which  consent  shall  not  be 

'  unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  the  Properties  to  Be  Divested  and 
to  divest  such  additional  ancillary 
Assets  and  Businesses  of  ARCO  and  to 
effect  the  additional  obligations  set  out 
in  Paragraph  II.(A)  and  II.(B)  of  this 
Order. 

.  3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accompUsh  the  divestitiue.  If,  however, 
at  the  end  of  the  eighteen-month  period 
the  trustee  has  submitted  a  plan  of 


divesture  or  believes  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission. 
Provided,  however,  the  Commission  may 
only  extent  the  divestiture  period  two 
(2)  times. 

4.  Subject  to  an  appropriate 
confidentiality  agreement,  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records  and 
facilities  related  to  the  Properties  to  Be 
Divested,  ot  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request  ARCO  shall  develop 
such  financial  or  other  information  as 
such  trustee  may  reasonably  request 
and  shall  cooperate  with  any  reasonable 
request  of  the  trustee.  ARCO  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestitures.  Any  delays  in  divestiture 
caused  by  ARCO  shall  extend  the  time 
for  divestiture  under  this  Paragraph  in 
an  amount  equal  to  the  delay,  as 
determined  by  the  Conunission  or  the 
court  for  a  court-ai^Minted  trustee. 

5.  Subject  to  ARCO's  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  n.(D) 
of  this  Order,  Oie  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  the  Properties  to  Be  Divested.  The 
divestiture  shal  be  made  in  the  manner 
set  out  in  Paragraph  II,  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity  or  entities,  and  if  the  Conunission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  ARCO,  to  which  (as  to  the 
Paragraph  I.(D)1  Properties  to  Be 
Divested  only]  Union  Carbide  has  no 
reasonable  objection,  from  among  those 
approved  by  the  Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  ARCO,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set. 
Subject  to  the  consent  of  ARCO,  which 
consent  shall  not  be  unreasonably 
withheld,  the  trustee  shall  have 
authority  to  eaiploy,  at  the  cost  and 
expense  of  ARCO,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
(all  of  v^om  shall  be  subject  to 
appropriate  confidentiality  agreements) 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibiUties. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 


incurred.  After  approval  by  the 
Conunission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court  of  the 
accoimt  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  ARCO 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensaticm 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Properties  to  Be  Divested. 

7.  Except  in  the  case  of  reckless 
disregard  of  his  or  her  duties  or 
intentional  wrong  doing.  ARCO  shall 
indemnify  the  trustee  and  hold  the 
trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  arising  in 
any  mtumer  out  of,  or  in  connection 
with,  the  trustee's  duties  under  this 
Order. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and.  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  ARCO  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  die  trustee  to  effect 
the  divestiture  required  by  this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraph  X^A)  of  this 
Order. 

10.  The  Conunission  and.  in  the  case 
of  a  coiul-appointed  trustee,  the  court 
may  on  its  own  intitiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Properties  to  Be  Divested. 

12.  The  trustee  shall  report  orally  to 
ARCO  every  two  weeks,  and  in  writing 
to  ARCO  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

XI 

It  is  further  ordered  That,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  (60)  days 
thereafter  until  ARCO  has  fully 
complied  with  the  provisions  of 
Paragraphs  II  and  III  of  this  Order, 
ARCX)  shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying  and  has 
complied  with  thoae  provisions, 
including  the  Hold  Separate  Agreement. 
ARCO  shall  include  in  its  compliance 
reports,  among  other  things  that  are 
required  ftam  time  to  time,  a  full 
description  of  substantive  contracts  or 


negotiations  for  the  divestiture  of  assets 
or  businesses  specified  in  Paragraph  n 
of  this  Order,  including  the  identity  of 
all  parties  contacted.  ARCO  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  mtemal 
memoranda,  and  reports  and 
recommendations  concerning 
divestiture. 

xn 

It  is  further  ordered  thnt,  tot  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years,  ARCO  shall  not  acquire,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries  or  otherwise,  assets  located 
in  the  United  States  or  Canada, 
including  their  territories  and 
possessions,  used  for  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  PO,  urethane  polyether 
polyol,  or  propylene  glycol.  ARCO  shall 
also  not  acquire,  without  the  prior 
approval  of  the  Commission,  directly  or 
indirectly,  through  subsidiaries  or 
otherwise,  more  than  one  percent  of  the 
total  outstanding  stock  or  share  capital 
of,  or  any  other  interest  in,  any  entity 
(other  than  an  entity  included  within 
ARCO  under  Paragraph  I.(B)  of  this 
Order  as  of  the  date  the  Agreement 
Containing  Consent  Order  was  signed) 
that  owns  or  operates  assets  located  in 
the  United  States  or  Canada,  including 
their  territories  and  possessions, 
engaged  in  the  production  of  urethane 
polyether  polyol  or  propylene  glycol. 
Provided,  however,  these  prohibitions 
shall  not  relate  to  the  construction  of 
new  facilities.  Provided,  further,  that 
such  prior  approval  shall  not  be  required 
if  ARCO  satisfies  the  conditions  set 
forth  in  Paragraph  Xm  of  this  Order. 

xm 

It  is  Further  Ordered  That  if.  in  the 
absence  of  an  acquisition  agreement  . 
with  an  entity  that  neither  owns  nor 
operates  nor  has  any  interest  in  assets 
located  in  the  United  States  or  Canada, 
including  their  territories  and 
possessions,  engaged  in  the  production 
of  urethane  polyether  polyol,  propylene 
glycol,  or  PO  (hereinafter  "Acquired 
entity'!,  ARCO  announces  its  intention 
to  acquire  or  commences  an  acquisition 
of,  any  interest  in  the  Acquired  entity 
and,  before  ARCO  obtains  sufficient 
control  of  the  Acquired  entity  to  prevent 
an  acquisition  by  the  Acquired  entity, 
such  Acquired  entity  acquires  more  than 
one  percent  of  the  total  outstanding 
stock  or  share  capital  of,  or  any  other 
interest  in  assets  that  produce  urethane 
polyether  polyol  or  propylene  glycol  in 
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the  United  States  or  Canada,  including 
their  territories  and  possessions, 
(hereinafter  "Third  entity"),  or  said 
Acquired  entity  acquires  any  assets 
used  in  the  production  of  urethane 
polyether  fralyol,  propylene  glycol  or  PO 
in  the  United  States  or  Canada, 
including  their  territories  and 
possessions,  ARCO  may,  in  lieu  of 
obtaining  prior  approval  of  such 
acquisition  under  Paragraph  XII  of  this 
Order,  comply  with  each  of  the 
requirements  of  this  Paragraph  Xm  of 
this  Order.  In  order  to  make  such  an 
acquisition  without  obtaining  the 
Commission's  prior  approval  piu^uant  to 
Paragraph  XII.  Arco  shall: 

(A)  Notify  the  Commission  as  soon  as 
practicable,  and  in  any  event  within 
three  (3)  days  of  ARCO  learning  of  the 
acquisiton  by  the  Acquired  entity  of  any 
interest  in  a  Third  entity,  as  described  in 
Paragraph  Xm  of  this  Order.  Such 
notification  shall  follow  the  format  for 
filings  set  forth  in  the  Appendix  to  Part 
803  of  Title  16  of  the  Code  of  Federal 
Regulations,  as  amended.  Such 
notification  shall  be  in  addition  to  any 
reporting,  waiting  period,  and  other 
requirements  appUcable  to  the 
transaction  under  Section  7A  of  the 
Clayton  Act,  IS  U.S.C  18a  and  the 
Commission's  Premerger  Reporting 
Rules  promulgated  thereunder.  16  CFR 
parts  801.  802,  803. 

(B)  In  the  case  where  the  Acquired 
entity  assets  used  in  the  production  of 
urethane  polyether  polyol  propylene 
glycol  or  PO.  ARCO  shall  comply  with 
all  terms  of  the  Agreement  to  Hold 
Separate,  made  a  part  hereof  as 
Appendix  FV.*  Said  Agreement  shall 
take  effect  as  soon  as  ARCO  has 
sufficient  control  over  the  Acquired 
entity  to  satisfy  the  terms  of  the 
Agreement  to  Hold  Separate  and  shall 
continue  in  effect  until  such  time  as 
ARCO  has  divested  aU  the  stock  or 
share  capital  of  the  Third  entity  or  all 
the  Assets  and  Businesses  acquired  by 
the  Acquired  entify  or  until  such  other 
time  as  the  Agreement  to  Hold  Separate 
provides.  In  the  case  where  the 
Acquired  entify  acquired  stock  or  share 
capital  of  the  Third  entify,  as  soon  as 
ARCO  has  sufficient  control  over  the 
Acquired  entify  to  do  so,  ARCO  shall 
place  all  stock  and  share  capital  of  the 
Third  entify  in  a  non-voting  trust  until 
said  stock  or  share  capital  is  divested. 

(C)  Within  three  (3)  months  of  the 
date  when  ARCO  has  sufficient  control 
over  the  Acquired  entify  to  divest 
assets,  stock  or  share  capital  of  the 
Acquired  entify.  ARCO  shall: 


*  Appendix  IV  MM  publiched  m  a  part  at  Ihi* 


1.  In  the  case  where  the  Acquired 
entify  acquired  stock  or  share  capital  of 
the  Third  entity,  divest,  absolutely  and 
in  good  faith,  the  stock  or  share  capital 
of  the  Third  entify, 

or 

2.  In  the  case  where  the  Acquired 
entify  acquired  assets  used  in  the 
production  of  urethane  polyether  polyol, 
propylene  glycol  or  PO,  divest, 
absolutely  and  in  good  faith,  all  the 
Assets  and  Businesses  of  the  Acquired 
entify  and  also  divest  such  additional 
ancillary  assets  and  businesses  and 
effect  such  arrangements  that  are 
necessary  to  assure  the  Viability  and 
Competitiveness  of  the  Assets  and 
Businesses  of  the  Acquired  entity. 

(D)  ARCO  shall  divest  the  stock  or 
share  capital  of  the  Third  entify  or  the 
Assets  and  Businesses  of  the  Acquired 
entity  only  to  an  acquiring  entity  or 
entities  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a  manner 
that  receives  the  prior  approval  of  the 
Commission.  In  the  case  where  the 
Acquired  entify  acquired  assets  used  in 
the  production  of  urethane  polyether 
polyol  or  propylene  glycol,  ARCO  shall 
demonstrate  the  Viabilify  and 
Competitiveness  of  the  Assets  and 
Businesses  of  the  Acquired  entify  in  its 
application  for  approval  of  a  proposed 
divestiture.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  as  ongoing,  viable 
businesses  engaged  in  the  manufacture 
and  sale  of  urethane  polyether  polyols 
and  propylene  glycol,  and  to  remedy 
and  lessening  of  competition  resulting 
from  the  acquisition. 

(E)  In  the  case  where  the  Acquired 
entity  acquired  assets  used  in  the 
production  of  urethane  polyether  polyol 
or  propylene  glycol.  ARCO  shall  take 
such  action  as  is  necessary  to  maintain 
the  viabilify.  competitiveness  and 
marektabilify  of  the  Assets  and 
Businesses  of  the  Acquired  entify  and 
shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
any  assets  or  businesses  it  may  have  to 
divest  except  in  the  ordinary  course  of 
businesses  and  except  for  ordinary  wear 
and  tear. 

(F)  If  ARCO  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval  the 
stock  or  share  capital  of  the  Third  entify 
or  the  Assets  and  Businesses  of  the 
Acquired  entity  within  three  (3)  months 
of  the  date  when  ARCO  has  sufficient 
control  over  the  Acquired  entify  to 
divest  assets,  stock  or  share  capital  of 
the  Acquired  entity.  ARCO  shall 
consent  to  the  appointment  by  the 
Commission  of  a  trustee  to  divest: 


1.  The  stock  or  share  capital  of  the 
Third  entify 

or 

2.  The  Assets  and  Businesses  of  the 
Acquired  entity  and  to  divest  such 
additional  ancillary  assets  and 
businesses  of  the  Acquired  entity  and 
effect  such  arrangements  that  may  be 
necessary  to  assure  the  Viability  and 
Competitiveness  of  the  Assets  and 
Businesses  of  the  Acquired  entity. 

(G)  In  the  event  the  Commission  or 
the  Attorney  General  brings  an  action 
pursuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45(7), 
or  any  other  statute  enforced  by  the 
Commission,  ARCO  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
fft}m  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(7)  of  the  Federal  Trade  Commission 
Act.  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  ARCO  to 
comply  with  this  Order. 

(H)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
paragraph  Xin.(F)  of  this  Order.  ARCO 
shall  consent  to  the  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities  set  out  in  paragraph 
X.(B)  of  this  Order.  Provided,  however, 
that  each  reference  to  "Properties  to  be 
Divested"  in  paragraph  X.(B)  of  this 
Order  shall,  for  the  purposes  of  this 
paragraph  XIII,  mean  either  the  "stock 
or  share  capital  of  the  Third  entify"or 
the  "Assets  and  Businesses  of  the 
Acquired  entity." 

XIV 

It  is  further  ordered  That,  one  year 
from  the  date  this  Order  becomes  final 
and  annually  for  nine  years  thereafter. 
ARCO  shall  file  with  the  Commission  a 
verified  %vritten  report  of  its  compliance 
with  this  Order. 

XV 

It  is  further  ordered  That,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  ARCO  or  to  Union  Carbide,  as 
applicable,  made  to  its  principal  office, 
ARCO  and  Union  Carbide  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
designate  for  copying  all  books,  ledgers, 
accounts,  correspondence,  memoranda 


and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
ARCO  or  of  Union  Carbide,  as 
applicable,  relating  to  any  matters 
contained  in  tiiis  Order;  and  ^ 

(B)  Upon  fiye  days  notice  to  ARCO  or 
to  Union  Carbkle,  as  applicable,  and 
without  restraint  or  interference  from 
ARCO  or  Union  Carbide,  to  interview 
officers  or  eniployees  of  ARCO  and 
Union  Carbide,  who  may  have  counsel 
present  regaining  such  matters. 

XVI 

It  is  further  ordered  That  ARCO  and 
Union  Carbide  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  corporation  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation,  dissolution  or  sale  of 
subsidiaries  that  may  affect  compUance 
obligations  arising  out  of  the  Order  or 
any  other  change  that  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

Amwndix  I     I 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  among  Atlantic 
Richfield  Company,  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal 
office  and  plaoe  of  business  located  at 
515  South  Flower  Street,  Los  Angeles. 
California  90071;  ARCO  Chemical 
Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  with  its  principal  office  and 
place  of  business  at  3801  West  Chester 
Pike,  Newtown  Square.  Pennsylvania 
19073  (collectively  referred  to  as 
"ARCO");  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914. 
15  U,S.C.  41.  etseg.  (collectively,  the 
"Parties"). 


Premises        I 


Whereas,  on  September  27. 1989, 
ARCO  entered  into  an  Asset  Purchase 
Agreement  providing  for  the  acquisition 
of  certain  of  the  assets  and  businesses 
(hereinafter  "the  Acquired  Assets")  of 
Union  Carbide  Chemicals  and  Plastics 
Company  Inc.,  a  wholly-owned 
subsidiary  of  Union  Cubide 
Corporation  (collectively  referred  to  as 
"Union  Carbide");  (hereinafter  the 
"Acquisition'');  and 

Whereas,  Union  Carbide 
manufactures  and  sells  Polyols  and 
propylene  glycol;  and 


Whereas,  the  Commission  is  now 
investigating  die  Acquisition  to 
detem^e  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission: 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixfy  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Acquired  Assets  during  the 
period  prior  to  the  final  acceptance  of 
the  Consent  Order  by  the  Commission 
(after  the  60-day  public  notice  period), 
divestiture  resisting  from  any 
proceeding  challenging  the  legaUfy  of 
the  Acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  abilify  to 
require  the  divestiture  of  the  Properties 
to  Be  Divested  as  described  in 
Paragraph  I  of  the  Consent  Order  and 
the  Commission's  right  to  seek  to  restore 
Union  Carbides's  Polyols  and  propylene 
glycol  assets  and  businesses  as  a  viable 
competitor;  and 

Whereas,  the  purpose  of  this 
Agreement  and  die  Consent  Oder  is  to: 

(i)  preserve  the  Acquired  Assets  as  a 
viable  independent  business  pending  the 
divestiture  of  the  Properties  to  Be 
Diverted  as  viable  and  ongoing 
enterprises, 

(ii)  remedy  any  anticompetitive  effects 
of  the  Acquisition,  and 

(iii)  preserve  the  Acquired  Assets  as 
ongoing,  viable  entities  engaged  in  the 
manufacture  and  sale  of  Polyols  and 
propylene  glycol  in  the  event  that 
divestiture  is  not  achieved;  and 

Whereas,  ARCO  entering  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  ARCO  that  the 
Acquisition  is  illegal;  and 

Whereas,  ARCO  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  ui  this  Agreement 

Now,  therefore,  me  Parties  agree, 
upon  understanding  that  the 
Commission  has  determined  that  it  has 
reason  to  believe  the  acquisition  may 
substantially  lessen  competition,  and  in 
consideration  of  the  Commission's 
agreement  that  unless  the  Commission 


determines  to  reject  the  Consent  Order. 
it  will  not  seek  further  relief  from  ARCO 
or  Union  Carbide  with  respect  to  the 
Acquisition,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement  and  the  Consent 
Order  to  which  it  is  annexed  and  made 
a  part  thereot  and,  in  the  event  the 
required  divestitures  are  not 
accomplished,  to  seek  divestiture  of 
such  assets  as  are  held  separate 
pursuant  to  this  Agreement  and  other 
relief,  as  follows: 

1.  ARCO  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  ARCO  agrees  that  from  the  date 
this  Agreement  is  accepted  until  die 
earliest  of  the  dates  listed  in 
subparagraphs  2.a-2.c  it  will  compfy 
with  the  provisions  of  paragraph  3  of 
this  Agreement 

a.  l^ree  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  (  2.34  of  the  Commission's 
Rules; 

b.  120  days  after  publicadon  in  the 
Federal  Register  of  die  Consent  Order, 
unless  by  that  date  the  Commission  has 
finally  accepted  such  Order  or 

c  "The  day  after  the  divestitures 
required  by  the  Consent  Order  have 
been  completed. 

3.  ARCO  wiU  hold  die  Acquired 
Assets  as  they  are  presendy  constituted 
separate  and  apart  on  the  following 
terms  and  condidons: 

a.  The  Acquired  Assets  shall  be  held 
separate  and  apart  and  shall  be 
operated  independendy  of  ARCO 
(meaning  here  and  hereinafter.  ARCO 
excluding  the  Acquired  Assets  and 
excluding  all  personnel  connected  with 
the  Acquired  Assets  on  behalf  of  Union 
Carbide  as  of  the  date  this  Agreement 
was  signed)  except  to  the  extent  that 
ARCO  must  exercise  direction  and 
control  over  the  Acquired  Assets  to 
assure  comphance  with  this  Agreement 
or  the  Consent  Order. 

b.  ARCO  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly,  the  Acquired  Assets; 
provided,  however,  that  ARCO  may 
exercise  only  such  direction  and  control 
over  the  Acquired  Assets  as  is 
necessary  to  assure  compUance  with 
this  Agreement  or  the  Consent  Order. 

c.  ARCO  shall  maintain  the  viabilify 
and  marketabilify  of  the  Acquired 
Assets  and  shall  not  sell  transfer, 
encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair 
dieir  marketabilify  or  viabilify. 

d.  Except  for  die  shigle  ARCO 
director,  officer,  employee,  or  agent 
serving  on  the  "New  Board"  or 
"Management  Committee"  (as  defined 
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in  Mibparagniph  3.i).  ARCO  shall  not 
pennit  any  director,  officer,  eaiployee,  or 
agent  of  ARCO  to  also  be  a  director, 
officer  or  employee  of  the  Acquired 
Assets. 

a.  Except  as  req«ured  by  law  or  as 
reported  by  the  auditor  (provided  ibr  in 
subpara^apb  3i)  and  except  to  the 
extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating 
the  Acquisition,  defending 
investigations  or  litigation,  obtaining 
legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  C^der  fuicluding  accomplishing 
the  divestitures),  or  negotiating 
agreements  to  dispose  of  assets.  ARCO 
shall  not  receive  or  have  access  to,  or 
the  use  of,  any  of  the  Acquired  Assets' 
"material  confidential  information"  not 
in  the  public  domain,  except  as  such 
informatton  would  be  available  to 
ARCO  in  the  normal  course  of  business 
if  the  Acquisition  had  not  taken  place. 
Any  sudi  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purposes  set  out  in  tills 
subparagraph.  (Ikifaterial  confidential 
inftninatian,''  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independendy  known  to 
ARCO  from  sources  other  thm  Union 
Carbide  or  the  Acquired  Assets,  and 
includes  but  is  not  limited  to  customer 
lists,  customers,  price  lists,  prices, 
individBal  transactions,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets). 

f.  AI^O  may  retain  an  independent 
auditor  to  monitor  die  operation  of  the 
acquired  assets.  Said  auditor  may  report 
to  ARCO  OR  aU  aspects  of  tlie  operation 
of  the  aoqoired  assets  other  than 
information  on  customer  lists, 
costoaers,  price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  tedmologies,  processes,  or 
other  trade  secrets. 

g.  ARCO  shaO  not  change  die 
composition  of  tlie  management  of  tiie 
Acquired  Assets  except  diat  the  noo- 
ARCO  (as  ARCO  is  defined  in 
subparagraph  3.a  herecrf)  directors  or 
members  serving  on  the  New  Board  or 
Management  Committee  (as  defined  in 
subparagraph  3.i  hereof)  shall  have  the 
power  to  remove  employees  for  cause. 

h.  All  material  transactions,  out  of  the 
ordinary  coarse  of  business  and  not 
precluded  by  subparagrai^  3.a — 3.g 
hereof,  shall  be  subject  to  a  majority 
vote  of  die  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 
3J  hereof). 

i.  ARCO  shall  either  separately 
incorporate  tiie  Acquired  Assets  and 
adopt  new  Articles  of  Incorporation  and 
By-laws  that  are  not  inconsistent  with 
other  provisions  of  this  Agreement  or 


shall  establish  a  separate  business 
venture  with  artides  of  agreemrat 
covering  the  condnct  of  die  Acquired 
Assets  in  acooidaoce  with  this 
Agreement.  ARCO  shall  also  elect  a 
new  three-person  board  of  directors  of 
die  Acquired  Assets  ("New  Board")  or 
Management  Committee  of  the  Acquired 
Assets  ("Management  Committee")  mce 
it  obtains  tide  to  the  Acquired  Assets. 
ARCO  may  dect  the  directors  to  the 
New  Board  or  select  the  members  of  the 
Management  Committee;  provided, 
however,  that  such  New  Board  or 
Management  Committee  shall  consist  of 
at  least  two  non-ARCO  directors, 
officers,  or  employees  and  no  more  than 
one  ARCO  director,  officer,  employee,  or 
agent  Except  as  permitted  by  ttiis 
Agreement,  the  director  of  the  Acquired 
Assets  or  member  of  the  Acquired 
Assets  Management  Committee  who  is 
also  an  ARCO  director,  officer, 
emi^oyee  or  agent  shall  not  receive,  in 
his  or  her  capacity  as  a  director  at 
Management  Committee  member  of  die 
Acquired  Assets,  material  confidential 
information  and  shall  not  disclose  any 
such  information  received  under  this 
Agreement  to  AROO  or  use  it  to  obtain 
any  advantage  for  ARCO.  Such  director 
or  Management  Committee  member 
shaU  participate  in  matters  which  come 
before  the  New  Board  or  Management 
Committee  oidy  for  die  limited  purpose 
of  considering  a  capital  investment  or 
other  transactions  exceeding  $1,000,000 
and  carrying  out  ARCO's  and  die 
Acquired  Assets'  responsibilities  under 
this  Agreement  or  the  Consent  Order. 
Except  as  permitted  by  this  Agreement, 
such  Director  or  Management 
Committee  member  shall  not  participate 
in  any  matter,  or  attempt  to  iiifluence 
the  votes  of  the  other  directors  or 
Management  Committee  members  with 
respect  to  matters  that  would  involve  a 
conflict  of  interest  if  ARCO  and  die 
Acquired  Assets  were  separate  and 
independent  entiUes.  Meetiiigs  of  the 
New  Board  or  Management  Committee 
during  the  term  of  this  Agreement  shall 
be  strenographically  transcribed  and  the 
transcripts  retained  for  two  (2)  years 
after  the  termination  of  this  Agreement. 
\.  Any  ARCO  employee  who  obtains 
or  may  obtain  confidential  information 
under  this  Agreement  shall  enter  a 
confidentiality  agreement  prohibiting 
disclosure  of  confidential  information 
until  the  day  after  the  divestitures 
required  by  the  Consent  Order  have 
been  completed. 

k.  All  earnings  and  profits  of  the 
Acquired  Assets  shall  be  retained 
separately  in  the  Acquired  Assets.  If 
necessary,  ARCO  shall  provide  the 
Acquired  Assets  with  sufficient  working 


capital  to  operate  at  the  cunent  rate  of 
operation. 

1.  ShouU  die  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  AROO  (meaning  here  and 
hereinafter  ARCO  including  the 
Acquired  Assets]  to  divest  itself  of  the 
Acquired  Assets  or  to  compel  ARCO  to 
divest  any  assets  or  businesses  of  the 
Acquired  Assets  that  it  may  hoML  or  to 
seek  any  other  injunctive  or  equitable 
relief,  ARCO  shall  not  raise  any 
objection  based  upon  the  expiration  of 
the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  Acquisition.  ARCO 
also  waives  all  rights  to  contest  the 
validity  of  this  Agreement 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  ARCO 
made  to  its  principal  office,  ARCO  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
ARCO  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
ARCO  relating  to  compliance  with  this 
Agreement; 

b.  Upon  five  (5)  days  notice  to  ARCO, 
and  without  restraint  or  interference 
from  it  to  interview  officers  or 
employees  of  ARCO.  who  may  have 
counsel  present,  regarding  any  such 
matters. 

5.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Appendices  H— Stipulation  and  Final 
Judpnent  m— Patent  Rights,  and  IV— 
Agreement  to  Hold  Separate  (not 
published  as  part  of  this  document). 
Copies  are  available  from  the 
Commission's  Public  Reference  Branch. 
Room  H-130, 6th  and  Pa.  Ave.,  NW., 
Washington,  DC  20580.  Phone  (202)  326- 
2222. 

Analysis  to  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted,  for  public  comment  from 
Adantic  Richfield.  ARCO  Chemical 
Company,  Union  Carbide  Corporation, 
and  Union  Cartiide  Chemicals  A  Plastics 
Company  Inc.  an  agreement  containing 
consoit  order.  Tliis  agreement  has  been 
placed  on  the  pubhc  record  for  sixty 
days  for  reception  of  comments  ixota 
interested  persons. 

Conuneots  received  during  this  period 
will  become  part  of  the  public  record. 


After  sixty  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  the  proposed 
acquisition  by  ARCO  Chemical 
Company,  a  majority  owned  subsidiary 
of  Adantic  Richfield  Company 
(collectively  "ARCO"),  of  certain 
urethane  polyether  polyol  and  propylene 
glycol  assets  from  Union  Carbide 
Chemicals  k  Plastics  Company  Inc.,  a 
wholly-owned  subsidiary  of  Union 
Carbide  Corporation  ("Union  Carbide"). 
ARCO  and  Union  Carbide  are  producers 
of  urethane  polyether  polyols  and 
propylene  glycol.  Both  of  these  products 
are  chemical  products  used  in  a  large 
variety  of  end-products.  Urethane 
polyether  polyols  are  used  in  urethane 
products,  such  as  flexible  and  rigid 
foam.  Propylene  glycol  is  used  in 
products  such  as  unsaturated  polyester 
resins,  antifreeze,  tobacco,  pet  food  and 
pharmaceuticals. 

ARCO  and  Union  Carbide 
manufacture  and  sell  urethane  polyether 
polyols  and  propylene  glycol  in  the 
United  States,  and  in  various  countries 
outside  the  United  States.  ARCO  is  also 
a  producer  of  propylene  oxide,  a  major 
raw  material  for  both  urethane 
polyether  polyols  and  propylene  glycol. 

llie  agreement  containing  consent 
order  would,  if  finally  accepted  by  the 
Commission  settle  the  complaint  that 
alleges  an  anticompetitive  effect  in  the 
urethane  polyether  polyols,  propylene 
glycol  and  propylene  oxide  markets  in 
the  United  States. 

The  Commission  has  reason  to  believe 
that  the  acquisition  would  have  an 
anticompetitive  effect  in  the  United 
States  markets  for  urethane  polyether 
polyols,  propylene  glycol  and  propylene 
oxide  and  would  violate  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act  unless  an 
effective  remedy  eliminates  such 
anticompetitive  effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  of:  (1)  The  propylene 
glycol  assets  and  businesses  of  Union 
Carbide;  and  (2)  the  urethane  polyether 
polyol  assets  and  businesses  in  the 
United  States  and  Canada  which  ARCO 
acquired  from  Texaco  Chemical 
Company  in  1987.  The  purpose  of  these 
divestitures  is  to  prevent  undue  increase 
in  market  concentration  among  either 
propylene  glycol  producers  or  urethane 
polyether  polyol  producers.  Another 
purpose  of  these  divestitures  is  to 
reduce  the  loss  of  merchant  demand  for 


propylene  oxide  that  might  deter  new 
entry  into  the  propylene  oxide  market 

For  both  of  these  divestitures,  assets 
and  businesses  include  plant  equipment 
customer  lists,  patents  and  trademarks, 
trade  secrets,  and  other  technology  and 
know-how.  For  divestiture  of  the 
urethane  polyether  polyols  assets,  the 
order  tdso  would  require  that  ARCO 
assign  to  the  acquirer  its  rights  under  all 
existing  tolling  agreements  between 
ARCO  and  Texaco  Chemical  Company 
('Texaco")  relating  to  the  manufacture 
of  polyols  at  Texaco's  Conroe,  Texas 
facility.  In  addition,  the  order  would 
require  ARCO  to  provide  a  license  to  the 
acquirer  of  the  polyether  polyol  assets 
and  businesses,  a  license  to  use  the 
performance  polyol  (including  polymer 
polyol)  patent  rights  and  technology  that 
ARCO  proposes  to  acquire  from  Union 
Carbide.  The  purpose  of  the  licensing 
agreement  is  to  provide  the  acquirer 
with  significant  technology  to  expand  in 
urethane  polyether  polyols  beyond  the 
assets  and  businesses  it  would  obtain  in 
the  divestitures. 

The  order  would  also  require  ARCO, 
for  a  period  of  five  years,  to  supply  the 
acquirer  of  both  the  urethane  polyether 
polyol  assets  and  the  propylene  glycol 
assets  with  propylene  oxide  at  a  price 
no  higher  than  the  lowest  price  any 
similarly  situated  purchaser  in  die 
United  States  pays.  For  divestiture  of 
the  propylene  gylcol  assets,  the  order 
would  require  Union  Carbide  to  provide 
certain  services  as  requested  by  the 
acquirer  which  are  necessary  to 
facilitate  operation  of  the  propylene 
glycol  assets  within  the  Union  Carbide 
plant  complex. 

The  order  would  also  remove  any 
prohibitions  restricting  the  rights  of 
either  Union  Carbide  or  Texaco  to 
compete  with  ARCO  in  the  United 
States  or  Canada  in  the  manufacture  or 
sale  of  either  urethane  polyether  polyols 
or  propylene  glycol.  Both  companies,  by 
their  agreements  with  ARCO,  had  been 
prohibited  from  competing  with  ARCO 
in  the  businesses  they  sold  to  ARCO. 

The  agreement  contains  additional 
provisions  intended  to  increase  the 
likelihood  that  a  new  producer  will 
enter  into  the  propylene  oxide  market 
There  are  currently  only  two  producers 
of  propylene  oxide  in  the  United  States: 
ARCO  and  Dow. 

The  order  would  require  ARCO  to 
take  no  action  and  assert  no  claim 
against  Texaco  or  other  persons 
working  with  Texaco  on  development 
and  commercialization  of  propylene 
oxide  technology.  The  purpose  of  this 
provision  is  to  remove  certain  potential 
obstacles  to  entry  by  Texaco  into 
propylene  oxide  production. 


The  order  also  provides  a  new  entrant 
into  propylene  oxide  production  with  an 
opportunity  to  make  sales  to  Union 
Carbide,  Texaco  or  the  acquirer  of  the 
divested  assets,  if  it  so  chooses.  All  of 
these  purchasers  would  be  free,  under 
the  order,  to  purchase  propylene  oxide 
from  a  new  producer,  notwithstanding 
existing  purchase  obligations  to  ARCO. 
The  purpose  of  this  provision  is  to  offset 
to  some  degree,  the  effect  of  the 
acquisition  in  removing  the  Union 
Carbide  businesses  as  an  oudet  for  a 
new  propylene  oxide  entrant 

Under  the  terms  of  the  order,  ARCO 
must  complete  the  required  divestitures 
within  12  months  of  the  date  the  order 
becomes  final.  If  ARCO  fails  to 
complete  the  required  divestitures 
within  the  twelve-month  period,  ARCO 
shall  consent  to  the  appointment  of  a 
trustee,  who  would  have  eighteen 
additional  months  to  divest  the  assets 
and  businesses.  Any  proposed 
divestiture  pursuant  to  the  order  must  be 
approved  by  the  Federal  Trade 
Commission  after  the  divestiture 
proposal  has  been  placed  on  the  public 
record  for  reception  of  comments  from 
interested  persons.  The  hold  separate 
agreement  executed  as  part  of  die 
consent  requires  ARCO  to  hold  separate 
and  preserve  all  of  the  assets  and 
businesses  acquired  by  ARCO  from 
Union  Carbide  until  aU  of  the  required 
divestitures  have  been  effected  either  by 
ARCO  or  by  the  trustee. 

For  a  period  of  ten  years  bom  its 
effective  date,  die  order  would  also 
prohibit  ARCO  fit)m  acquiring,  without 
prior  Commission  approval,  assets  or 
substantial  interest  in  any  company 
engaged  in  the  manufacture,  distribution 
or  sale  of  urethane  polyether  polyols. 
propylene  glycol  or  propylene  oxide. 
The  order  contains  a  mechanism  that 
prevents  the  order  bom.  being  abused  by 
a  takeover  target  If  such  target  attempts 
to  thwart  an  acquisition  by  making 
certain  acquisitions,  the  order  permits 
ARCO  to  proceed  with  the  acquisition 
subject  to  later  divestiture  and  hold 
separate  requirements. 

Both  ARCO  and  Union  Carbide  have 
stipulated  to  the  entry  of  a  final 
judgment  in  the  United  States  District 
Court,  pursuant  to  Section  7A(g)(l)  of 
the  Clayton  Act  15  U.S.C.  18a(g)(l), 
which  would  require  ARCO  and  Union 
Carbide  each  to  pay  civil  penalties  in 
the  amount  of  one  million  dollars.  These 
penalties  are  in  setdement  of  the 
Commission's  complaint  that  ARCO  and 
Union  Carbide  transferred  beneficial 
ownership  of  Union  Carbide's  urethane 
polyether  polyol  and  propylene  glycol 
assets  and  business  prior  to  making 
necessary  filings  under  the  Hart-Scott- 
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Rodiao  Antttnut  Improvemeats  Act  and 
witbotit  waitias  for  expiratkm  of  die 
applicaUt  waitiaf  periods. 

Hie  poipoae  of  dds  aaalyais  is  to 
invite  pabttc  ooanaent  concRning  tse 
consent  order  and  any  other  aspect  of 
the  aoqalsition.  This  analysis  is  not 
intended  to  constitute  an  official 
interyititation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 
Donald  8.  aaik. 
Secretary. 
PH  Doc  90-21582  Filed  9-12-O0(  &45  am] 


GENERAL  SERVICES 
AOyiMSTRATION 

nronramm  vVHwmon  Mcuviuea  uimer 
Offico  of  MMWQWMnt  snd  Budjot 


;  Office  of  Acquisition  I^>Iicy 
(VP).  GSA. 


v:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0121.  Contractor's  Report  of  Orders 
Received.  This  information  is  used  by 
GSA  to  estimate  requirements  for  the 
subsequent  year,  evaluate  the 
effectiveness  of  the  sdiedule,  negotiate 
better  prices  on  contracts  based  on 
volume,  and  for  special  reports. 


;  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  room 
3235.  NEOa  Washington,  DC,  20503. 
and  to  Mary  L  Cunnin^am,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR],  18th  &  F  Street 
NW.,  Washington.  DC  20405. 

AoDttal  Reporting  Burden 

Respondents:  5,982;  annual  responses: 
2a0;  average  hours  per  response:  0.2840; 
burden  hours:  31,585. 

FOR  RIRTHEn  INFORMATION  CONTACT 
Ida  M.  Ustad.  (202)  501-1224. 

Copy  of  Proposal  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR],  room  7102. 
GSA  Building,  18th  A  F  SL  NW.. 
Washington.  DC  20405,  by  telephoning 
(202)  501-2801,  or  by  faxing  your  request 
to  (202)  501-2727. 

Dated:  Sevtembei'  4, 199a 
Emily  C  Kama. 

Director,  Information  Maaagejaenl  Division. 
(FR  Do&  90^21578  Filed  9-U-8QC  ft45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMttti  Car*  Financing  Adinlnistration 

[0IS-»10^ 

Quartwiy  UsUng  of  Program 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  General  notice. 


:  This  notice  lists  HCFA 
manual  instructions,  regulations  and 
other  Federal  Register  notices,  and 
statements  of  policy  diat  were  published 
during  April.  May  and  June  1990  that 
relate  to  the  MecUcare  program.  Section 
1871(c)  of  the  Social  Security  Act 
requires  that  we  publish  a  list  of  our 
Medicare  issuances  in  the  Federal 
Register  at  least  every  three  months. 

FOR  FURTHER  INFORMATION  CONTACT 

Alien  Savadkin  (301)  966-5265;  (For 
Instruction  Information  Only). 

Karen  Mayer  (301)  966-4675;  (Fot  All 
Other  Information). 

SUPnfMENTARV  INFORMATION: 

I.  Program  Issuances 

The  Health  Caie  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  program, 
a  program  which  pays  for  health  care 
and  related  services  for  34  million 
Medicare  beneficiaries.  Administration 
of  the  program  involves  (1)  providing 
information  to  beneficiaries,  health  care 
providers,  and  the  public;  and  (2) 
effective  communications  with  regional 
offices.  State  governments,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
Implement  die  various  statutes  on  which 
the  program  is  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102  and  1871 
and  related  provisions  of  the  Social 
Security  Act  (the  Act)  and  also  issue 
various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
program  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  die  Federal  Register 
no  less  frequently  than  every  three 
months  a  list  of  all  Medicare  manual 
instructions,  interpretative  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  June  9, 1968  (53  FR  21730).  As  in 
prior  notices,  although  both  subwtantive 
and  interpretative  r^ulations  published 
in  die  Federal  Kagiatar  in  accordance 
with  section  1871(a)  of  the  Act  are  not 
subject  to  the  publication  requirement  of 


section  1871(c).  for  tbe  sake  of 
comptetenese  of  the  listing  of 
operational  and  policy  statemoits,  we 
are  including  regidations  (proposed  and 
final)  publi^d. 

n.  Coverage  Issues 

Beginning  with  our  listing  of 
publications  issued  daring  the  period 
July  through  September  1989  (55  FR 
10290],  we  included  the  text  of  changes 
to  the  Coverage  Issues  Manual  In  this 
manner,  we  implement  the  policy 
announced  in  the  Fedend  Register  on 
AugdM^  1989  (54  FR  34555)  diat  we 
will  issue  quartnly  or  more  often  the 
revisions  to  that  manual.  Revisions  to 
the  Coverage  Issues  Manual  are  not 
published  on  a  regular  basis  but  on  an 
as  needed  basis.  We  publish  revisions 
as  a  result  of  technological  changes, 
medical  practice  changes,  or  in  response 
to  inquiries  we  receive  seeking 
clarification,  or  in  resolution  of  a 
coverage  issue  under  Medicare. 
Sometimes  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  as  during  the  quarter 
covered  by  this  listing.  Our  listing  notes 
that  fact  For  a  complete  listing  of 
coverage  determinations  issued  in 
Coverage  Issues  Manual,  interestied 
parties  should  review  our  publications 
dated  August  21, 1989  (54  FR  34555)  and 
March  2a  1990  (55  FR  10290). 

m.  How  To  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
regulations,  or  coverage  decisions 
published  during  this  timeframe  to 
determine  whether  any  are  of  particular 
interest  We  expect  it  to  be  used  in 
concert  with  previously  piibUshed 
notices.  Most  notably,  those  unfamiliar 
with  a  description  of  our  manuals  may 
wish  to  rexiew  table  I  of  our  first  three 
notices;  those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989 
(54  FR  34555)  publication;  and  those 
seeking  information  on  the  location  of 
regional  depository  libraries  may  wish 
to  review  Table  IV  of  our  first  notice  (53 
FR  21736).  We  have  divided  this  current 
listing  into  three  tables. 

Table  I  describes  where  interested 
individuals  can  get  a  description  of  all 
previously  frablished  HCFA  manuals 
and  memoranda. 

Table  II  of  this  notice  lists,  for  each  of 
our  manuals  or  Program  Memoranda,  a 
transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
fransmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 


transmittal  in  conjunction  with 
information  currenUy  in  the  manuals. 

Table  ID  lilts  all  Medicare  and 
Medicaid  regulations  and  genend 
notices  published  in  the  Fadeta}  Ragjstar 
during  this  period.  For  each  item,  we  list 
the  date  published,  the  title  of  the 
regulation,  and  the  parts  of  the  code  of 
Federal  Regulations  (CFR)  which  have 
changes. 

IV.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual,  lliose 
wishing  to  subscribe  should  contact 
either  die  Government  Printix^  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses;  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC.  20402.  Telephone  (202) 
783-3238;  National  Technical 
Information  Service,  Department  of 
Commerce,  5825  Port  Royal  Road, 
Springfield.  VA  22161.  Telephone  (703) 
487-^630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  will  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulation  and  Notices 

Regulations  and  notices  are  pubUshed 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  may  si^scribe  to  the  Federal 
R«^gister  by  contacting  the  Government 
Printing  Office  at  the  following  address: 
Superintendent  of  Documents, 
Government  Printing  Office. 


Washii«tan.  DC  26402.  TdepboM  (20^ 
783-3238.  When  ordering  individual 
copies,  it  is  necessary  t»  cite  either  the 
date  of  pubbcation  or  die  volume 
nm^ier  and  page  number. 

C  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  froas  the 
nearest  HCFA  regional  office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

V.  How  to  Review  Usted  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  focal  Federal 
Depository  Library  (FDL).  Under  the 
Federal  Depository  Library  Prc^am, 
government  psbbcatfons  arc  sent  to 
approximately  1400  designated  libraries 
throughout  the  United  States.  Interested 
parties  may  examine  the  documents  at 
any  one  of  die  FDLs.  Some  may  have 
arrangements  to  transfer  material  to  a 
local  libnffy  not  designated  as  an  FDL 
To  locate  the  nearest  FDL,  individuals 
should  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  Government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets, 
bdrvidnals  may  obtain  information 
about  the  location  of  the  dosest  regional 
depository  library  from  any  library. 

Superintendent  of  Documents 
numbers  of  each  HCFA  publication  are 
shown  in  Table  II,  along  with  the  HCFA 
publication  and  transmittal  numbers.  To 
help  FDLs  locate  the  instruction,  use  the 
Superintendent  of  Documents  number. 


plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manual  Part  3— Claims  Process  fHOfA- 
Pab.  13-3)  fransmittal  containing 
"Medic  Bi>  Cstaatraphic  Coverage 
Repeal  Act  of  ntor  OTc  Ae 
Snperintendent  of  Dscnments  No.  H& 
22JI/6  and  the  HCFA  transmittal  number 
IM-OO-L 

VL  General  InfiDnnalioa 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  fitim  the 
listed  iBformation  wfaeAer  the  issuance 
or  regidatioa  wmdd  falfiU  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
die  contact  persons.  Individuals  are 
expected  to  procure  copies  or  arrange  to 
review  them  as  noted  above. 

Questions  concerning  tteais  in  Tables 
I  or  n  may  be  addressed  to  Allen 
Savadkin,  Office  of  Issuances,  Health 
Care  Financing  Administration,  room 
688  East  High  Rise.  6325  Security  Blvd.. 
Baltimore,  MD  21207;  Telephone  (301) 
966—52^5. 

Questions  concerning  all  other 
information  may  be  addressed  to  Karen 
Mayer,  Regulations  Staft  Health  Care 
Financing  Administration,  room  132  East 
High  Rise.  6325  Security  Blvd., 
Baltimore.  MD  21207,  Telephone  (301) 
966-4675. 

Table  I— Description  of  Manuals, 
Memoranda  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  ptdilished  at  53  FR  21731  and 
supplemented  at  53  FR  36892  and  53  FR 
50579.  Also,  for  a  complete  description 
of  the  Medicare  Coverage  Issues  Manual 
please  review  54  FR  34555. 


Table  II.— Medicare  Manual  tNSTRticxioNS,  April-June  1990 


Trans,  no. 


Manual/Subject/Pubiicalion  number 


AdffllnistrBllofi  (HCFA-AiOw  l^t)  |S4ipw1i^tfidsfa  ov 


No.  HE  22.S/S-3) 


118 


•  instructions  for  Completion  ol  Form  HCFA-1522;  Estat)lishment  of  AccouiSIng  RworIs. 


Part  ^-AMdMi,  I 


k  MMMk^MA^    »-»     .«_■-»  — ».  -_    /gaff*    f^  A      4%_>9k 


NS.HE22J/S-9 


378 

377 


a  The  Conbacta  Peitormance  Evaluation  Program. 

•  Assessment  of  Benefit  Sawinge  AtMMtAle  Id  Medical  Rsniew  AcSwSee;  Types  d 
Savings. 


to  Rsport— Dsniale.  CompMion  of  the  Report  of  Benefit 


Intermediary  Manual  Part 


(HCFAPubk  1S-a»  («ussr<w>endent  oi 


NSLHCaU/S) 


1463 
1464 
1465 

1466 
.1467 

1468 


•  Improper  Coverage  Oecisions;  Explanation  of  Part  B  Trailer  Codes. 

•  Raporling  Outpatient  Surgery  and  OSier  Services. 

•I  Assuring  Proper  Utilization  in  Short  Stay  Cases;  Relationship  of  PROs  to  the  Assurance  ol  Proper  Utilzation  irt  Short  Stay  Cases;  Dialysie  lor  ESRD; 
,  Review  of  ESRD  Bills. 

•  Frequency  of  Billings;  RIe  Format  for  Furnishing  Fee  Schedules.  Prevailing  Cturges  and  Conversion  Factor  Data. 

•  BilUfig  for  Durable  Medical  Equipment  and  Orthotic/Prosthetic  Devices;  HCPCS  for  Hospital  Outpatient  Radiology  and  Other  Diagnostic  Services: 
Diagnostic  Radiology  (Diagnostic  Imaging)  HCPCS  Codes. 

•  ResponsitMlity  in  tt>e  Medicare  Secondary  Payer  Outreach  Prograra 


37770 
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TABtE  II.— Medicare  Manual  Instructk)ns,  April-June  1990— Continued 


Tnnt.na 


1469 

1470 

1471 

1472 

1473 

1474 

1475 

1478 

1477 

1478 

1478 

1480 

1481 

1482 

112 


IM90-1 
1342 
1343 
1344 

1345 


1346 
1347 


1348 
1348 
1350 
1351 
1352 
1353 

1354 

1356 


B-80-( 
B-80-6 
B-80-8 


AB-80-3 
AB-90-4 
A8-80-6 


90-1 


UMI 


Manual/Subject/PubNcation  number 


B«ng  for  DwiMa  MedM  Equipment  and  Ortholic/Prosthetic  Devices:  DME.  Prosthetics  and  Orthotics  HCPCS  Codes  and  Definitions. 
Reporting  Oulpaliani  Surgery  and  Other  Services. 
Updated  List  of  Covsrad  Surgical  Procedures. 
Fom  HCFA-1450  Consistency  Edtts;  Pneumococcal  Vaccinations.     - 

Review  of  Form  HCFA-1450  for  mpatiem  and  Outpatient  Bills;  Review  of  ESRD  Bills  Under  Method  I. 
Reduction  in  Reimtxirsement  One  to  P.L  99-177. 

Ctfculation  of  Denial  Rata  to  Detennine  HHA's  Ouafification  for  Favorable  Presumption  for  Section  1879  Umitation  of  Liabtlrty  Purposes. 
SNF  Denial  Letters;  Special  Notification  Letters— Reversals  of  Noncoverage;  MR  of  Hospital-Based  and  Nonhospital-Based  SNF  Oaims. 
Air  Ambulance  Service.  „      ^ ..  .. 

Medical  Update  and  Patient  Information  on  Fom*  HCFA-486;  Treatment  Codes  fa  Horfie  Health  Sennces;  Medical  Review  of  SkiMed  Nursing  and 
Home  Health  Aide  Hours  tor  determining  Part-time  or  Intermittent;  Home  Health  Coverage  Compliance  Review. 

Mermedtoy Part B Appeals f^eport                                                                                                                               .    ^^      „    ^     ^ 
PRO  Reporting  on  Mednal  Review;  EdHs  for  PRO  Adjustment  Request  Records;  Noncovered  Admission  With  a  Covered  Level  of  Care  Rendered 
During  the  Stay;  PROBia  Codea  for  PRO  Adjustments. 
BIMig  for  DunMe  Medtoal  Equipment  and  Ortholic/Proethetic  Devices. 
I  Services  not  provided  within  United  States;  Services  Rendered  in  Nonparticipating  Providers. ^    

Carrlara  Mamitf  Part  l-fiacal  AdmlnMration  (HCFA-Pub.  14-1)  (Supertntandant  of  Doeumanta  No.  HE  221774^ 


•  InskucUons  lor  Completion  of  Form  HCFA-1522;  Establishment  of  Accounting  Records. 


CaiTlan 


Proeoaa  (HCFA-Pub.  14-3)  (SuparMandant  of  Doeumanta  No.  HE  22J/7) 


•  Coverage  of  Nurse  Practilionar  Services  in  Skilled  Nursing  Facilities  and  Nursing  Facilities. 

•  Payment  for  bmnunoauppreaaMa  Dnjgs  Furnished  to  Transplant  Patients;  FDA  Approved  Drugs. 

•  Benefidaiy  Overpayment  Activity  Report  (HCFA-2174). 

•  Customwy  Chvge  Screens  lor  New  Physicians  and  Suppliers;  Economic  Index  Data  for  Physicians'  Sennces  and  Maximum  Allowances  for  Renal 
Trwtaplantations;  Floors  for  Primary  Care  Sendees;  Limits  on  actual  and  Prevailing  Charges  to  designated  Speciality. 

•  X-Ray.  Radwm.  mtd  Radtoactive  Isotope  Therapy;  Reasonable  Charges  for  Portable  X-Ray  Sennces;  Detemtining  Reasonable  Charges  for 
Physidwts'  Services  in  Providers;  CondHions  for  Payment  of  Reasonable  Charge-Radiology  Sennces;  Detennining  Reasonable  Charges  for 
Radnlogy  Services;  Payments  Under  the  Fee  Schedules  for  Fladiologist  Sennces;  Reasonable  Charges  for  Portable  X-Ray  Sennces. 

e  Routing  Claimafor  hTwwunoMippfBSBlvff  Drugs. 

•  CalcuMon;  Travel  Allowance:  National  Umitation  Amount  Payment  for  Diagnostic  Tests;  Payment  for  Outpatient  Clinical  Diagnostic  Laboratory 
Tests  Using  Fee  Schedules  and  for  Specimen  Collection;  Review  of  Laboratory  Test  Results  by  Physician;  Anticoagulant  Adjustment  as  a  Result  of 
Prothrombin  Time  Tests. 

•  Ambulatory  Surgical  Center  Processing  Indicator  Specialities. 

•  General  Bling  aivl  CWms  Processing  Requirements;  Oxygen  HCPCS  Codes. 

•  Air  AffltMlanoe  Service. 

•  CwTier  Appea»  Report  (HCFA-2S90). 

•  BMs  Involving  Modfcal  Assistance  Redpienta. 

•  Payment  lor  Ambulatory  Surgery;  Payment  to  Ambulatory  Surgical  Centers;  Carrier  Adjustment  of  Payment  Rates;  Payment  for  Intraocular  Lens; 
Payment  for  Physidm'  Sennces;  Payment  for  Terminated  Procedures;  Payment  for  Multiple  Procedures;  Wage  Index. 

•  Durable  Medh^  Equipment  Orthotic  and  Prosthetic  Devices;  Home  Use  of  Durable  Medical  Equipment  Evidence  of  Medical  Necessity  (Whether 
Equipmertt  is  Rented  or  Purchased). 

•  Sennces  Received  by  Medfcare  Beneficiaries  Outside  United  States. 


I  Relationa  (HCFA-PubL  14^  (SuparMandant  of  Oocumaiita  No.  HE  22J/7-4) 


•  Responsibilities  in  the  Modkiaro  Secondary  Payer  Outreach  Program. 

•  Adding  a  Practica  Setting;  Update  Reconto;  Automatic  NotHicationa. 


Program  Maawrandum  fcitanwadtortaa  (HCFA-Pub.  80A)  (Supatlntandant  of  Documents  No.  HE  22J/8-5) 


A-90-7  •  bnplementaten  of  Outpatient  Code  EdMor  Version  5.1  and  ASC  Pricer  Revision  3.0. 

A-90-8  •  Implementation  of  the  Omnteis  Budget  ReconciKation  Act  of  1989,  Impact  on  PPS  and  Payment  for  Capital. 

A-90-8  •  Moratorium  on  Recoupment  of  Overpayments  Associated  with  Nursing  and  Allied  Health  Science  Education  Costs. 

A-80-10  •  Hospital  Reporting  of  10  Diagnoses  and  10  Procedures  in  FY '91. 


Progrvn  Memorandum  Carrier  (HCFA-Pub.  80B)  (Superintendent  of  Documenta  Na  HE  22J/8-5) 


e  Instnictione  for  Modifying  the  Carriers  A/B  Data  Exchartge  Report 

•  Counting  Phyaidana.  Limitad  Licenae  PracMioners.  «id  Suppliers  Who  Have  Elected  to  Participate  in  the  Medteare  Program  Effective  April  1. 1990. 

•  Madtom  CartMcaion  (Commonly  Rafaned  to  as  Pvt  B  Provider)  Numbers  for  Clinical  Laboratories,  Ambulatory  Surgical  Centers.  Portable  X-ray 
Suppiors  and  Pttysical  Therapist  in  Irideperxlent  Practices. 


mtarmadtotaa/Carttara  (HCFA-Pub.  80A/B)(8uparlntandant  of  Doeumanta  Mo.  HE  22J/8-8) 


•  Cunant  Status  of  Medfcire  Program  Memorandums  and  Intennedtey  Letters  Issued  before  1989. 

•  Medfcara  Secondary  Payor  Regional  Data  Exchange  System  Conversion  into  Common  Woriting  File. 

•  Suspension  of  the  14  Day  Payment  Floor  Requirement 


Ragionri  Ofltoaa  Madtearo  (HCFA-Pub.  52)  (SuparMandant  of  Doeumanta  No.  HE  22J8/SM-1) 


•  Current  Stalua  of  Madkara  Program  Memorandums  and  intennedMry  Letters  Issued  Before  1989. 
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Table  H.— MEOtCMte  Manual  lN»TRucTio(48k  APfM.-JuNE  toeo— Continued 


SiAiMl/PMWc8tion  numbsr 


nueiHiiiiiiiif  I 


^N0kHEtt8[/ia» 


237 


238 
238 
240 


Euakiftlkin  Pnomn:  ScliAdulkia  and  ^^*****'****  d  SSlAte  imMirii  Ft^ik^dM^ 


•f 

AcHan 


State  Agency 
Criteria  artd 


Interpretive  guidelines  and  Suvey  Procedures  lor  Ambulatory  Surgical  Services. 

Completing  the  Survey  Report  Uat  of  Documents  in  CertHicatien  Packet 

DsaW  of  Paymaiai  fci  Ueo  ot  TenainalloR  of  Long-Temi  Cam  FacBly  (MsdlLaia  and  MadlcaidI;  Ta 

Threat  to  Patient  Health  and  Safety;  Provider/Supplier  Gives  No  NoaicMon  of  Going  Out  of  Business  (Medicare) 


Regional  Office  Manual  Part  4— Standarda  and  Caitlflcaeaw  (HCr^Ptik  2»4)  ( 


tno^mtun^ 


48 

47 
48 


•  Monitoring  and  Evaluation  of  State  Agency  Certification  Activity;  The  State  Agency  Evaluation  Pxograrat  Review  MaWwdbfag),  Scarini  Methodology; 
Scoring  Methodology,  Documentation  ot  Stale  Agency  Evalualion  Program  Reviews;  Notifying  Stats  Agencies  of  State  Agency  Evaluatluii  Program 
MathodblogyW^awTtiamls  Mora  THawOna  Component  Rooordbif  and  flapu»n»lBlaAga>n>  Evifuatten  Program  Results  m  the 
cwuBiiw  rrefAjn;  uw^vsow  or  um  tx^nprenerawv  cvaraaiiw  neporr  uj  me  puunu. 
ol  Payments  for  New  Long-Term  Care  Admissions;  Effect  of  OanHton  on  Statue  of  RuildaiitiJ  AdmRled,  Dtacharged  or  on  Temporary  Leave. 
Raadmitted  Before  or  After  the  Effective  Date  of  the  Denial  of  PaymerA 
e  Tenninating  Medicaid  KF/MH  ENgiblity  Based  on  "Look  Behind"  Determination;  Notice  of  Tennination  to  an  ICF/MR  Facility's  Bigibility  Based  on 
"Look  Behind"  Detennlmtian. 


Hospital  Manual  (HCFA-Pub.  10)  (Superintendent  ot  Doeumanta  No.  HE  22.8/2) 


IM-90-1 
584 
585 
588 

587 

588 

589 
590 
591 
592 


e  Posting  of  Signa. 
e  Heart  Transplants. 

e  Reporting  Outpatient  Surgery  and  Other  Sennces;  EHminatnn  of  Combined  Billing  and  HCFA-1554. 
e  Complefion  of  Fonn  HCFA-1450  fbr  Inpafient  and/or  Outpatient  Billing. 
'e  Frequency  of  BHIfng;  EPO  in  HoepHat  OutpeffiBnt  Depaitnants.  Spedal  InstrucBons  of  Comptefan  of  ffie  HCFA-T450  BWed  by  Hospital^ased  Renal 
Dialysis  Facilities  Under  Method  I. 
e  HCPCS  tor  HospRarOutpatiemRadMogy  and  Other  Dfagnoslic  Services;  DfagnosScRadk)togy(PiBgnoa8c  Imaging)  HCPCS  Codas, 
e  Billing  for  Durable  Medial  Equipment  and  Orthotic/Prosthetic  Devices;  DME  ProstheCc  and  Ortbofic  HCPCS  Codes  «id  Definitioae. 
e  Reporting  Outpatieni  Surgery  and  Other  Services. 
e  Form  HCFA-14S0  Consistency  Edits, 
e  General  Requirements,  Reduction  in  Reimbursemem  Due  to  P.L  99-177. 


Chriatlan  Science  Sanatorium  Hoapltal  Manual  Supplement  ftCFA-Pubk  82> 


of  Document  No.  HE  22.8/2-1) 


27 


e  Reduction  in  Reimbursement  Due  to  P.L  99-177. 


Home  HeaHli  Agency  Manual  (HCFA-Pub.  11)  (Superintendent  of  Documenta  No.  HE  22J/5 


232 
233 
234 

235 


•  BHHng  for  Durable  Medical  Equipment  and  Orthotk;/Prosthetic  Dovicee;  DME,  Prosthetic  and  Orthotic  HCPCS  Codes  and  DefinitkxiS. 
e  Completion  of  Fonn  HCFA-14S0  for  Home  Health  Agency  BiHng;  Coding  Stnicturee  (Occurrence  and  Value  Codec). 

•  RedMcion  In  Reimbursement  Due  to  PJ-  99-177. 

•  HCFA-486  Medwal  Update  and  Patient  Information;  Treatment  Codes  for  Home  Health  Sennces;  Coverage  Compliance  Review. 


SkMed  Nurakig  FacWty  Manual  (HCFA-Pub.  12)  (Superintendent  of 


NoiHE22J/IV 


289 

290 
291 


e  wHirig  for  DuralJle  Medical  Equipment  and  Orthoec/Prosthetic  Devices;  DME  Prosttwtic  and  Oitlmtic  HCPCS  Codes  snd 
e  Completion  of  Form  HCFA-1450  for  Inpatient  and/or  Outpatient  BHng;  Coding  Stnictures  (Occurrence  and  Value  Codes) 
e  Reduction  in  Reimbuisemeirl  Due  to  P.L  99-177. 


Health  Maintenance  Organlzation/CompetitWe  Medical  Plan  Manual  (HCFA-Pub.  75)  (Superintendent  of  Documenta  Na  HE  22J/21M9/Trana.  S| 


e  Implementatton  of  the  Medicare  Catastrophto  Coverage  Repeal  Act  of  1969  (P.L  101-234). 


Rural  Healtti  CMc  Manual  (HCFA-Pub.  27)  (Superintendent  of  Document  Na  HE  22J/t9M5) 


39 


e  Reduction  in  ReimtMrsement  Due  to  P.L  99-177. 


Renal  DMyala  FadHty  Manual  (Non-Hoepltal  Operated)  (HCFA-Pub.  29)  (Superintendent  of  Documenta  No.  HE  224/13) 


45 
46 


e  Coverage  and  Payment  of  Epoetin;  Completion  of  Fonn  HCFA-1450  by  Independent  Facilities  for  Home  Dialysis  Items  and  Services  BOtod  Under 

tt»  Composite  Rate  (Method  I), 
e  Reduction  in  Reimbursement  Due  to  P.L  99-177 


Outpatient  Physical  Therapy  and  Comprehenclve  Outpatient  Rehabilitation  FacHlty  Manual  (HCFA-Pub.  9)  (Superintendent  of  Documenta  No.  HE  22.8/8 


94 
95 

96 


e  Billing  for  Durable  Medical  Equipment  and  Orthotic/Prosthetic  Devices;  DME,  Prosthetic  and  Orthotic  HCPCS  Codes  and  Definitions. 

^  Completion  of  Form  HCFA-1450  for  Billing  (X>RF,  Outpatient  Physical  Theapy,  Occupational  Therapy,  or  Speech  Pathology  Seraioea;  Codng 

Structures  (Occurence  ar«d  Value  Codes). 
4  Reduction  in  Reimbursement  Due  to  P.L  99-177. 
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TiMinilMil  Swvlew  (HCFA.Pub.  1S-1-27)  (Supwhfndwrt  ol  Documwrt  Ma  HE  22J/4    

*  PMHiMnl  tar  HmmUN*  B  Vacdfw  Furnished  to  ESRD  Patiems;  Ptymenl  for  hnmunoeuppressive  Drugs  Furnished  to  Transptant  P^^J^ 

iSSStSSKiSnef  Ptacemenl  EHorts-Oocumematioo  Requirements:  Payment  tor  Kidneys  Sent  to  Forewi  Countnes  or  Transplanted  m  Non- 
Medlcaw  Beneficiaries.  


nu iiitnTB  1-^-"   — .^^„.  ,,,.-«->« ^■,^.>ii^ifl««.>^M»A.PuiLis-aw<8uoeTlnleiidentefDocumeiitaMa 

HE  12.1/4) 


11 
12 
13 


•  SequeslMton  Parcenlme  to  Compute  the  Reduction  in  Program  Payment 

•  IMhod  tor  EaMMWiing  PraiaaM  Amounts, 
e  Elsclronic  aubmHaion  d  Coat  Reports. 


CvrtarOiMMy 


Hwidbook  (HCFA.Pub.  25)  (SuperMendeM  «f  OoctHnants  Na  HE  22AC  23/9S2) 


41 


e  Own  Matoriai;  Claims  Review  Procedure;  Spin  Claims;  Medk»l  Review. 


TABLE  III.— Regulations  and  Notices  Pubushed  April-June.  1990 


Pubicaiion  date/ 
dte    ' 


42CFRpart 


Final  Rules 


04/17/SO 

(55  FR  14378) 
04/17/90 

(55  FR  14282) 
04/20/90 

(55  FR  15150) 
05/02/90 

(55  FR  18331) 
06/04/90 

(55  FR  22785) 
06/06/90 

(55  FR  23435) 
06/18/90 

(55  FR  24561) 


Medkwe.  Madfc*!.  and  CUA  Pro^amS;  Revision  of  the  Laboratory  Regulatons  for  the  Medicare.  Medicaid,  and  Qinical 
Laboratories  Improvement  Act  o«  1967  Programs  (Correction  Notice).  ..  cv  ««  o— .  r~,<u.ti«n  «d 

Medk:»e  Pfo»»«;  Changes  to  the  Inpatient  Hospital  Prospective  Payment  System  and  FY  90  Rates;  Correction  and 
Technical  Amendment  ^       ^    ~.     __  o    .  _ 

Medkare  Pioyam;  Fiscal  Year  1 99a.  Mid-Ye«  Changes  to  the  Inpatient  Hosprtal  Prospective  Payment  System. 

MedKwe  Program;  Protocol  for  the  Reuse  of  Dialysis  Bloodlines. 

Medtave  Pmvtmi  UeOKm  Coverage  of  Hepatitis  B  Vaccine  for  high  and  Intermediate  Risk  Indivklual's.  Hemophilia 

CtoMng  Factors  and  Certain  X-Ray  Services.  ^  ««.     oh.  .^^»  c.»^»«  w 

Medh:«e  Pioy*":  Payment  for  Physician  Outpatieni  Maintenance  Dialysis  Services  and  Other  Physician  Services  wr 

ESRD  Patienla. 
Modkiaro  Program;  Physkaan  Liability  on  Non  Assigned  Claims. 


Proposed  Rules 


05/09/90 

(55  FR  19426) 
05/21/90 

(55  FR  20696) 


412 

405.  416.  440. 
482.483.488. 


UmSKm  Program;  Changes  to  the  Inpatient  Hospital  Prospective  Payment  System  and  Fiscal  Year  1991  Rates. 

Medk:«s.  Medniid  and  CLIA  Programs;  Regulatons  Implementing  the  Clirocal  Laboratory  Improvement  Amendments  of 
1968  (CLIA  1968). 


04/05/90 

(55  FR  12737) 
04/10/90 

(55  FR  13321) 
04/10/90 

(55  FR  13224) 
05/02/90 

(55  FR  18391) 
05/03/90 

(56  FR  18668) 
05/22/90 

(55  FR  21109) 
05/23/90 

(55  FR  21250) 
06/14/90 

(55  FR  24159) 


Quarterly  LisiHig  of  Program  Issuances. 

Medk^ara  Piovam;  Withdrawal  of  Coverage  of  Extracranial-Intracranial  Arterial  Bypass  Surgery  for  the  Treatment  « 

Praventnn  of  Stroke. 
Modkiww  Program;  Monthly  Suplementaiy  Mednal  Insurance  Premwrn  Beginning  January  1. 1980. 

Criteria  and  Standards  for  Evaluating  Intemwdiary  and  Carrier  Performance  (Correctwns  Published  05/16/90  at  55  FR 

20391). 
Modfcaro  Program;  Oefinitkxi  of  Surgnal  Servwes. 

Modkrare  md  Medkakl  Program;  Meeting  of  the  Advisory  Council  on  Social  Security. 

MedKare  Program;  Withdrawal  of  Coverage  for  Certaki  investigatranal  Intraocular  Lenses. 

Medk»e  Proyam;  bipatient  Hospitel  Deductible  and  Coinsurance  and  Skilled  Nursing  Facility  Coinsurance  for  1990. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Hospital  Insurance;  and 
Program  No.  13.774,  Medicare-Supplementary 
Medical  Insurance  Program) 


Dated:  August  20, 1990. 
Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  90-21597  FUed  9-12-flO;  8:45  am] 
■mWQ  COPE  4ia».»MI 


Public  Health  Service 

Presidenf  •  Counctt  on  Physical 
Fitness  and  Sportt;  Meeting 

AOENCv:  Office  of  the  Assistant 
Secretaiy  for  Health.  HHS. 
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action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Coimcil.  Notice  of  this  meeting  is 
required  tmder  the  Federal  Advisory 
Committee  Act. 

DATES:  September  25, 1990—9  a.m.-4 
p.m.. 

ADDRESSES:  The  National  Institute  for 
.  Fitness  and  Sport,  ClassroGm-2nd  Floor, 
250  N.  University  Blvd.,  Indianapolis,  IN 
46202-5192. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilmer  D.  Mizell,  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  450  5th  Street  NW.,  suite 
7103.  Washington,  DC.  202/272-3421. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345,  and  subsequent  orders. 
The  fimctions  of  the  Council  are:  (1)  To 
advise  the  President  and  Secretary 
concerning  progress  made  in  carrying 
out  the  provisions  of  the  Executive 
Order  and  recommending  to  the 
President  and  Secretary,  as  necessary, 
actions  to  accelerate  progress;  (2)  advise 
the  Secretary  on  matters  pertaining  to 
the  ways  and  means  of  enhancing 
opportimities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
Secretary  on  State,  local,  and  private 
actions  to  extend  and  improve  physical 
'  activity  programs  and  services. 

The  Council  will  hold  this  meeting  to 
apprise  the  members  of  the  national 
program  of  physical  fitness  and  sports, 
to  report  on  ongoing  Council  programs, 
and  to  plan  for  future  directions. 

Dated:  September  10. 1990. 
Wilmer  D.MmeU, 

Executive  Director,  President's  Council  on 

Physical  Fitness  and  Sports. 

[PR  Doc.  90-21589  Filed  9-12-90;  8:45  am] 

MIXING  CODE  41M-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-050-4410-04] 

Availalrility  for  Draft  Environmental 
Impact  Statement,  South  Fork  Eel 
River  Management  Plan 

agency:  Ukaih  District  Office. 
.  Department  of  the  Interior,  Bureau  of 
Land  Mansigement. 


ACTION:  Notice  of  availability  for  South 
Fork  Eel  River  Management  Plan  Draft 
Environmental  Impact  Statement. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (NEPA).  40  CFR  parts  1500-1508,  the 
Bureau  has  completed  a  draft 
environmental  impact  statement  (EIS) 
on  the  South  Fork  Eel  River 
Management  Plan.  The  plan  addressed 
activities  associated  with  the  South  Fork 
Eel  Wild  and  Scenic  River  in  Mendocino 
County,  California. 

The  draft  doctmient  assesses  impacts 
associated  with  development  of 
recreational  faciUties,  trails,  designation 
of  the  wild  and  scenic  river  corridor, 
and  timber  sales  within  the  South  Fork 
Eel  River  area.  It  also  addresses  effects 
to  spotted  owl,  visual  resources  and 
wildlife  within  the  watershed.  A  total  of 
four  alternatives  were  analyzed, 
including  an  alternative  weighted 
towards  preservation,  one  weighted 
towards  development  and  timber 
harvest  and  a  No  Action  alternative, 
along  with  the  Proposed  Action. 
DATES:  A  public  comment  period  for  the 
draft  EIS  will  begin  with  the  release  of 
the  draft  document  and  end  on 
November  20, 1990. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  District  Manager, 
Bureau  of  Land  Management,  Ukiah 
District  Office.  555  Leslie  Street.  Ukiah, 
CA  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  may  be  directed  to  Linda 
Hansen,  EIS  Team  Leader  at  the  above 
address  or  by  phone  at  (707)  462-3873. 

Dated:  September  5^1990. 
AlWright. 
District  Manager. 
[FR  Doc.  90-21571  Filed  9-12-SO;  8:45  am] 

MLUNQ  CODE  4340-10-M 


[MT-070-00-4050-91-ADVB] 

Montana;  District  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Butte 
District  Grazing  Advisory  Board  will  be 
held  Thursday,  October  4  in  the 
conference  room  of  the  Garnet  Resource 
Area  office  3255  Fort  Missoula  Road. 
Missoula,  Montana.  The  meeting  will 
begin  at  8  a-m.  On  the  agenda  will  be  a 
discussion  of  range  improvement 
projects  for  FY91  and  other  program 
priorities.  At  about  9  a  on.,  the  board  will 


depart  on  a  field  tour  in  conjunction 
with  the  Butte  District  Advisory  Coimcil 
of  points  of  interest  in  the  Garnet 
Resource  Area. 

The  meeting  and  the  field  tour  are 
open  to  the  public  although 
transportation  will  not  be  provided  on 
the  field  tour  for  members  of  the  publia 
Interested  persons  may  make  oral 
statements  to  the  board  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Owings,  District  Manager, 
Butte  District,  Bureau  of  Land 
Management,  Box  3388,  Butte.  Montana 
59702. 

Dated:  September  5. 1990. 
James  R.  Owings, 
District  Manager. 
[FR  Doc.  90-21565  Filed  9-12-00;  8:45  amj 

BILUNO  COOC  4310-ON-M 


[MT-070-00-4050-91-ADVB] 

Montana;  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 

action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Butte 
District  Advisory  Coimcil  will  be  held 
Thursday  and  Friday,  October  4  and  5. 

On  October  4  the  council  will  go  on  a 
field  tour  in  conjunction  with  the  Butte 
District  Grazing  Advisory  Board  of 
various  points  of  interest  in  the  Garnet 
Resource  Area.  The  field  tour  will 
depart  at  9  a.m.  from  the  Garnet 
Resource  Area  office,  3255  Fort  Missoula 
Road  in  Missoula. 

A  business  meeting  will  begin  at  9 
a.m.  on  October  5  in  the  conference 
room  of  the  Garnet  Resource  Area 
office.The  agenda  wiU  include:  (IJ 
Feedback  and  discussion  on  fee 
structures  being  established  in  the  Butte 
district  for  recreation  sites  and  road  use; 
(2)  discussion,  recommendations 
resulting  bom  field  tour  (wilderness  and 
timber  programs);  (3)  follow  ups  on 
previous  council  initiatives  (weeds  and 
wildlife  program);  and  (4)  a  discussion 
of  the  possibility  of  statewide,  multi- 
agency  cooperation  in  producing 
recreation  oriented  maps. 
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The  meethig  and  tke  firitf  tour  are 
open  to  the  pablic  aMun^ 
transportation  will  urt  be  provided  on 
the  field  tour  for  members  ai  die  public 
Interested  persons  may  make  oral 
statements  to  the  coandl  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wariiing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  aieetingwill  be 
maintained  in  the  district  office  and  wiU 
be  available  for  pubBc  inspection  and 
reproduction  during  regular  business 
lunrs  within  30  daysUlowing  the 
meeting. 


FOK  raRfNOi  MRMMMmoN  contact: 

James  R.  Owings,  ENstrid  Mmnger, 
Butte  District,  Bnrean  of  Land 
Management.  Box  3388.  Butte,  Montana 
59702. 

Dated:  September  S,  19NL 
James  R.  Owings, 
District  Manager. 

[FR  Doc.  90-21506  Filed  9-12-flO;  8:45  am] 
SRJJNS  COM  431S-0N-II 


[WY-«»-41-S70t;  WVW1157M) 


TerminatMl  ON  and  Gas  Lms« 

Pursuant  to  the  provisions  of  Public 
Uw  V-«5il,g8  StBt  2462-2100.  and 
regulation  43  CFR  3108.2-3  (a)  and  (b)(1> 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WTW11S724  for  lands  in 
Carbon  County,  Wyoming,  was  timely 
filed  and  was  accompaBsd  by  ail  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amendled 
lease  terras  for  rentals  and  royalties  at 
rates  ef  $5wOI>  per  acre,  or  fraction 
thereof,  per  year  and  10%  percent 
respectiveiy. 

The  lessee  has  paid  the  requfred  fSOO 
administrative  fee  andfI2S  It)  remdrarse 
the  Department  for  the  cost  of  this 
Fedsial  Register  notice.  The  leasee  has 
met  tdl  the  requirements  for 
reinstateraeot  of  the  leese  as  set  out  in 
section  31  fd^and  (e]  ef  the  kfinera) 
Lands  Leasmg  Act  of  1990  ^  U.S.C 
188).  and  the  Bureau  ef  land 
Management  is  proposmg  ^  reinstate^ 
lease  WTW119724  effisclfve  May  1, 1990, 
sutqect  to  the  or^ginaf  terras  and 
conditions  of  the  lease  and  tfie 
increased  fentaf  and  royaily  rates  cited 
above. 

PaoMlB  I  Lmrii, 

Supervisory  Load  Law  Examiner. 
[FR  Doc  90-21560  Filed  »-U-aO;  8:45  araj 


AOBICV:  Buwau  (rfLand  Managemeat 
Intnier. 

;  Notice. 


;  T^  ia  a  sqipleraent  to  Ae 
Redelegation  ef  Airihority  pabliriied  in 

the  Fadetal  BagialBr  en  )Bly  2».  ISO' «< 
land  actions  from  the  State  Director  to 
the  Distoict  Managers.  The  following 
land  acti(»8  have  been  redelegated  from 
the  respective  District  Managers  to  Ae 
Powder  River,  Big  Dry,  Kltii^s.  and 
South  Dakota  Resouee  Area  Mane^eis 
within  the  Miles  City  District,  die  Jadidu 
Great  Falls.  Havre,  Phillips,  and  Valley 
Resource  Area  Managers  within  the 
Lewistowa  DisMct.  md  the  Dilkm. 
Garnet  and  Headwaters  Resource 
Areas  witlun  the  Butte  Dts&ict  The 
same  actions  have  been  redriegated  to 
the  Division  «d  Lands  and  Renewable 
Resources  within  the  Dickkison  District: 

1.  Grant  reject  modify,  asn^a,  renew 
or  revoke  ri^ta-of- way  under  title  V  of 
the  Federal  Land  Pohcy  and 
Management  Act  ^  1976,  t^k  %  sectioB 
28  ef  the  Mineral  Leasing  Act  ef  192a  aa 
amended  and  issue  letters  of 
concurrence  to  the  Federal  (fighway 
Administration  regarding  hi^rway 
grants  imder  title  23,  U.&C.  (Ii^rstate 
and  Defense  (iighw^  Systeml. 

2.  Issue,  modify,  renew  at  levske 
leases,  but  not  tatruisfer  title  andtf  the 
Recreation  and  Public  Purposes  Act  as 
amended. 

3.  Authorize  use,  occupancy  and 
development  of  the  ptdilic  lands  throu^ 
leases,  permits  and  easements  under 
section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  197B. 

DATES:  August  16, 1990. 
FOM  FUIITHER  WFOMIATIOM  CONTACC 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107, 406-255-2935. 

Dated:  August  31, 1990. 
Robert  W.FaithfiiL 
Acting  State  Director. 
[FR  Doc.  90-21575  Filed  9-12-90;  8:45  ami 


[NV-S30-00-4ai2-11;  N-52S211 
RssHy /Icflon;  Bko  County,  Nsvada; 

COITSCtlOfI 

The  Nofice  of  Realty  Action  pubhshed 
in  the  FadsnlBegiBfsr  SK  ^igust  2;^1060 
(55  FR  31448).  is  hareby  corrected  widi 
respect  to  d»-  kgnl  desLfiiHion  far 
appUcatiaD  N-52fl21.  The  proper  legal 
description  is  as  fellows: 


Mount  Diablo  HsiiiBsw.  Nvia*t 

T.  19  S.  R.  SO  &, 

Sea  32.  W%SW%NE%NE%.  SE%NWy* 

NB%. 
Aggregating  15  acres. 

All  ether  terras  and  eonditiaaa  of  the 
Notice  continue  to  apjdy. 

DatsA  SeptnnMT  9, 1990. 
Gary  Ryan, 

Actii^Dttirict  Manager,  Lm  Vegae,  NV. 
[FR  Doc.  90-21574  Filed  »-12-90;  8:45  am} 


[CO-M2-S0-4730-12] 

Colorado;  Filing  of  Pbts  of  Survey 

September  4, 1990. 

The  plats  ef  survey  of  the  fc^owing 
described  land  will  be  officially  filed  m 
the  Colorado  State  Office,  Bureau  of 
Land  Managemoit  Lakewood, 
Colorado,  ^active  10  a.n.,  September  4. 
199a 

The  plat  representing  tte  conective 
dependent  resursey  of  a  portion  of  the 
8ubdiviai<Hi  of  section  22.  T.  35  N.,  R.  16 
W.,  New  hiexice  Principal  Mnidian. 
Colorado.  Group  No.  717,  was  accepted 
Augast8,199a 

This  survey  was  executed  to  meet 
certain  admrnistrative  needa  of  die 
Bureau  of  Reclamati<Hi. 

The  plat  refvcsenting  the  depemfent 
resurveyef  portions  of  the  south,  east, 
and  north  boundaries  and  the 
subdivisional  liiies  and  the  subdivision 
of  certain  sections,  T.  12  S.,  R.  77  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  850,  was  accepted  August  8, 
199Q. 

This  survey  was  executed  to  meet 
certain  administrative  needs  ef  die  VS. 
Forest  Service. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  First 
Standard  Parallel  South  (south 
boundary),  the  east  west  and  north 
boundaries,  and  the  subdivisional  lines 
and  the  sididivision  of  csrtaia  sections. 
T.  5  S.,  R.  90  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  833,  was 
accepted  A^gnet  a  190a 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  flie  south 
boundary,  identical  with  a  portion  of  the 
north  boundary  of  the  Southern  Ute 
Indian  Reservation  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  3.  la  and  11,  T.  MN..  R.  0  W. 
(North  ef  Um  Ue  Lme),  New  Mexk» 
Principal  Meridian,  Colorado.  Group  Ma. 
887,  was  accepted  July  30, 1990. 

These  surveys  were  executed  to  nieef 
certain  acbaniBtrative  needs  of  Aes 
Bureau. 


All  inquiries  about  this  land  should  be 
sent  to  the  Oolorado  State  Office, 
Bureau  of  Land  Management  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

Chief,  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  90-21577  Filed  9-12-90: 8:45  am] 

BILUNG  CODE  4I1(KIB-M 


[ID-942-473»-12] 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9KX) 
a.m.,  September  4, 1990. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  First  Guide 
Meridian  East  (east  boundary)  and 
subdivisional  lines,  the  subdivision  of 
sections  13  and  29,  and  the  survey  of 
certain  lots  in  section  13,  T.  10  N.,  R.  4 
E.,  Boise  Meridian,  Idaho,  Group  No. 
638,  was  accepted  September  29, 1983. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  these  lands  shoidd 
be  sent  to  the  Idaho  State  Office,  Bureau 
of  Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  September  4. 1990. 
Duane  E.  Olsea, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  90-21568  Filed  9-12-90;  8:45  am] 

BILUNG  CODE  43^0-GO-M 


■If 


[WY-940-00-4730-12] 

Filing  of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Filin ;  of  plats  of  survey. 


summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management 
Cheyenne,  Wyoming,  effective  10  a.m., 
August  22, 1990. 

Sixth  Principal  Meridian 

T.  48  N..  R.  75  W. 

The  plate,  representing  the  dependent 
resurvey  of  the  Twelfth  Standard 
Parallel  North,  through  Range  75  West, 
the  south  and  east  boundaries  and 
subdivisional  lines,  T.  48  N.,  R.  75  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  5Q4,  as  accepted  August  22, 
1990. 


T.48N.,R.7eW.      . 

The  plat  representing  the  dependent 
resurvey  of  the  Twelfth  Standaiid 
Parallel  North,  through  Range  76  West 
the  south,  east  and  west  boundaries, 
and  the  subdivisional  lines,  T.  48  N^  R. 

76  W.,  Sixth  Principal  Meridian. 
Wyoming,  Group  No.  504,  was  accepted 
August  22. 1990. 

T.48N..77W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Twelfth 
Standarid  Parallel  North,  through  Range 

77  West  and  portions  of  the  south 
boundary  and  subdivisional  lines,  T.  48 
N.,  R.  77  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  504,  was  accepted 
August  22, 1990. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

T.48N..R.77W. 

The  plat  showing  a  subdivision  of 
certain  sections,  T.  48  N.,  R.  77  W.,  Sixth 
Principal  Meridian.  Wyoming,  was 
accepted  August  22, 1990. 

This  supplemental  plat  was  prepared 
to  meet  certain  admiiustrative  needs  of 
this  Bureau. 

ADDRESSES:  All  inquiries  concerning 
these  lands  should  be  sent  to  the 
Wyoming  State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828.  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
92003. 

Dated:  August  22. 1990. 
John  P.  Lee, 

Chief,  Branch  of  Cadastral  Survey. 

[FR  Doc.  90-21573  Filed  9-12-90;  8:45  am] 

BILUNO  CODE  4310-22-11 


[NM-920-00-4120-14;  NM  NM  78371] 

Request  for  Public  Comment  on  Fair 
Market  Value  and  Maximum  Economic 
Recovery;  Coal  Lease  Application  NM 
NM  78371 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 

Management  requests  public  comment 
on  the  maximum  economic  recovery  and 
the  fair  market  value  of  certain  coal 
resources  it  proposes  to  offer  for 
competitive  lease  sale. 

The  lands  included  in  Coal  Lease 
Application  NM  NM  76371  are  located  in 
Catron  and  Cibola  Coimties,  New 
Mexico,  approximately  14  miles 
northwest  of  the  town  of  Quemado  and 
are  described  as  follows: 


Aoee 

T.  3  N.,  R.  16  W.,  NMPM 

Sec.  5  Lota  3;  4;  SVi  NWVi:    . .. 

160.06 

S«:.  6  Lots  1-6:  SW  NEM;  SE% 

NWy4  NE%  SWy4;  N%  SEV^:-. 

463  J4 

T.  3N.,  R.  17W.,  NMPM 

Sec.  1  Lots  1-4;  SM  NV4:  SWy4; 

480.70 

Sec.  3  Lois  1;  2;  SW  NEVi;  SW;.       .. 

460.96 

Sec  12  A«; 

640.00 

Sec  14  NV4; 

320.00 

T.  4  N.,  R.  16  W..  NMPM 

Sec.  19  SE^4  NWy4; 

40.00 

Sec.  31  Lot  1-4;  EVi  WW;  EVfc 

617.22 

T.  4  N.,  R.  17  W.,  NMPM 

Sec.    10   SE^   SWV4;   HVt   SEV«; 

SE%SEV4; 

160.00 

Sea  11  3^4; _      ... 

320.00 

Sec.  UAH 

640.00 

Sec.  15  A»; - 

640.00 

Sec.  22A«; 

640.00 

Sec.  23  AM; 

640.00 

Sec.  24  WW  NWW; 

80.00 

Sec.  28  EW; 

320.00 

Sec.  33  NEW; 

160.00 

Total 

6.802.28 

Two  coal  beds  which  are 
economically  surface  minable,  the  ABC 
and  Tejana,  are  found  in  this  tract  The 
ABC  seam  averages  7.2  feet  in  thickness 
and  the  Tejana  seam  averages  4.1  feet  in 
thickness.  This  tract  contains  an 
estimated  32.1  miUion  tons  of  surface 
minable  coal  reserves.  The  ABC  «md 
Tejana  seams  are  high  volatile  C 
bit\uninou8  and  average  (as  received) 
9,t)50  BTU/lb.  with  14  percent  moisture. 
0.7  percent  sulfur,  18  percent  ash,  39 
percent  fixed  carbon,  and  30  percent 
volatile  matter. 

The  pubUc  is  invited  to  submit  written 
comments  on  the  fair  market  value  and 
the  maximum  economic  recovery  of  the 
tract.  Comments  must  be  received  on  or 
before  October  17, 1990. 

PUBUC  hearing:  In  addition,  notice  is 
given  that  oral  comments  will  be 
received  at  a  public  hearing  to  be  held 
at  9  a.m.  on  Wednesday,  October  17, 
1990,  on  the  fair  market  value  and 
maximum  economic  recovery  of  the 
proposed  lease  tract 

LOCATION:  The  public  hearing  will  be 
held  at  the  Bureau  of  Land  Management 
Rodeo  Road  Office,  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  more  complete  data  on  this  tract 
please  contact  Russell  Jentgen,  Bureau 
of  Land  Management,  New  Mexico  State 
Office,  NM  (921).  P.O.  Box  1449.  Santa 
Fe,  New  Mexico  87504,  telephone  (505) 
986-6109. 

SUPPIXMENTARV  INFORMATION:  In 
accordance  with  Federal  coal 
management  regulations  43  CFR  3422 
and  3425,  not  less  than  30  days  prior  to 
the  publication  of  a  Notice  of  Sale,  the 
Secretary  shall  solict  public  comments 
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on  fair  market  value  apprafsaf  and 
maximum  economic  recovery  and  en 
factors  that  may  affect  these  two 
determinations.  Proptietary  data  marked 
as  confidentiel  way  be  subsnitted  to  Ike 
Bkffeau  of  L.and  Management  in 
response  to  this  solicitatian  of  public 
csmments.  Data  so  marked  shall  be 
treated  in  accordance  with  the  laws  and 
regulations  governing  the  confideRtiatiiy 
of  such  information.  A  copy  of  the 
comments  subnuf  tad  by  the  pubBc  on 
fair  marked  value  and  maniinw 
economic  cccovery,  e^icept  Aeee 
portions  identified  as  proprietary  by  the 
author  and  meeting  exemptions  stated  in 
the  Freedom  of  Information  Act,  will  be 
available  for  puttlic  inspection  at  tfie 
above  address  during  regular  business 
hoars  (9  a.m.  to  4  p.m.)  Monday  through 
Friday. 

Commeilts  should  t>e  sent  to  the 
Bureau  of  Land  Management  at  the 
above  address  and  should  address,  but 
not  necessarily  be  limited  to,  the 
following  information: 

1.  The  quality  and  quantity  of  the  eaal 
resource: 

2.  The  mining,  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coaL  inclucfing 
specifica6oa  of  seams  to  be  aiined  and 
the  most  desirable  timkig  and  rate  of 
production; 

3.  The  quantity  of  coal: 

4.  Whetfier  this  tract  is  Ckely  to  be 
mined  as  part  ol  an  existing  mine  and 
therefore  to  be  evaluated,  on  a  realistic 
incremental  basis,  in  relation  to  the 
existing  mine  to  which  it  has  the 
greatest  vahie; 

5.  Whether  dus  tract  sfiould  be 
evaluated  as  part  of  a  potential  larger 
mining  unit  and  evahiated  as  a  portion 
of  a  new  potential  mine  (Le..  a  tract 
which  does  not  in  ilaelf  form  a  logical 
mirang  unit); 

6.  Tim  configuration  of  any  larger 
logical  mining  unit  of  which  the  b-act 
may  be  a  part; 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery; 

8.  The  price  that  the  mined  coal  would 
bring  when  sold; 

9.  Costs,  including  mining  and 
reclamation,  of  producing  the  coal  and 
the  times  of  production; 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  ba 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  iA  which  case 
the  anticipated  rate  of  ihflatiea  should 
be  given; 

11.  Depreciation  and  other  tax 
accounting  factors; 

12.  The  value  of  any  surface  estate 
where  held  privately; 

13.  Documented  inlbrraation  on  the 
terms  and  conditions  of  recent  and 


similar  coal  land  transactiom  m  the 
lease  sale  area;  and 

14.  Any  comparabie  sales  data  of 
similar  coaf  Ikndk.  The  values  given, 
above  may  or  may  not  change  as  a 
result  of  comments  received  fhim  the 
public  clkanges  m  tract  configpratfon, 
and  changes  in  market  conditions 
between  now  and  time  when  final 
economic  evaluations  are  completed. 

Dated:  September  7, 1990. 
Leknd  G.  KMsliBg, 
ActingSlate  Bfntlat. 
[FR  Dae.  9»-aiai3  Faed  V-t^-W;  8:45  am) 

MUlNQOqDCai 


[AZ-0e(MX>-4212-11^  AZA-23566] 

RMMy  Action;  Recrmrtioa  antf  Ptibne 
PinpoMS  (RSPP)  Act  CtMSiUcalion; 
Arizona 

The  following  public  land  in  Maricopa 
County,  Ariaona  has  beoi  examiaed  and 
found  suitable  for  lease  or  conveyance 
to  the  city  of  Mesa  onder  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act,  as  amended  (43  U.S.C.  869,  et  aeq.)- 
The  city  of  Mesa  proposes  to  ^velop  a 
golf  course  on  the  subject  parceL 

Gila  oad  Salt  itiver  MeritHan,  Arizona 

T.1N,R.7E.. 

Sec.  8.  hrts  1, 2  and  8,  SW9iNE%. 
Comprising  117.51  aeres. 

The  subject  land  is  not  needed  for 
federal  purposes.  Lease  or  conveyance 
is  consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  whe»  issaed,  will  be 
subject  to  the  fi^owing  terms, 
conditions  and  reservations: 

1.  Provisions  of  tfie  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine  and  remove  the 
minerals. 

4.  Those  rights  for  electrical 
distribution  hne  purposes  panted  to 
Salt  River  Project  under  permits  AZA- 
5991  and  AZA-23372. 

5.  Those  rights  for  electrical 
transmission  for  purposes  panted  to 
Salt  River  Project  under  permit  AZA- 
22765. 

6.  Those  rig)>ta  for  roadway  purposes 
grmried  to  klaricopa  County  under 
permit  AZA-4284. 


Detailed  information:  concetntng  this 
action  is  available  fee  review  at  the 
office  of  the  Burcaa  of  Land 
Managemsit,  Phoeaix  District  Ofiice, 
2015  West  Deer  Valley  Road,  Phoenix. 
Arizona  85027  or  at  the  city  o£  Mesa. 
Real  Estate  Services  Department.  55 
North  Center  Street,  Mesa.  Arizona 
85211-1466. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  inchidiog  the  geneeal  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  minn^l  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  ef  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  <x  dasiification  of  the  land 
to  the  Diatrict  Manages,  Koenix  DisbiO 
Office.  20I&  West  Deer  Valley  Road. 
Phoenix.  Aiiaoa*  85027.  Any  adkrerse 
connnenlfe  wilt  be  leviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  wiU 
become  effective  60  days  bttm  the  date 
of  puUication  of  this  notice. 

Dated:  September  7, 1990. 
WimamT.Ckildna^ 
Acting  District  Manager. 
[PR  Doc.  90-21570  Filed  9-12-W;  8:45  amf 
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[UT-020-S101-08I 

Availability  Pony  Express  Resource 
Management  Plan  Proposed  Planning 
Amendment 

AQENCV:  Bureau  of  Land  Management 

(BLM),  Utah.  Interior. 

ACnON:  Notice  of  availability  of  the 
Proposed  Planning  Amendment  for  the 
Pony  Express  Resource  Management 
Plan  (RMP)  for  the  granting  of  rights-of- 
way  for  interstate  natural  gas 
transmission  pipelines. 

summary:  This  notice  of  availability  is 
to  advise  the  public  that  the  Proposed 
Planning  Amendment  is  available  for 
public  review.  The  "Transportation  and 
Utility  Corridors"  decision  in  the  Pony 
Express  RMP  identifies  approved  routes 
in  which  major  pipeline  rights-of-way 
must  locate.  Otherwise,  a  planning 
amendment  wiU  be  eequircd. 

This  amendment  will  aHow  for 
proposed  rights-of-way  acresa  public 
land  in  die  KanbaU  Creek  (kainage  in 
Southern  Utah  Connly.  Townahipt  n 
and  12  South,  Ranges  1  and  2  west.  Salt 


Lake  Meridian,  outside  of  the 
established  corridors. 

A  30-day  protest  period  for  the 
planning  amendment  will  commence 
with  publication  of  this  notice  of 
availability. 

FOR  FUfrrHER  INFORMATION  CONTACT: 

Howard  Hedrick,  Pony  Express 
Resource  Area  Manager,  2370  South 
2300  West,  Salt  Uke  City,  Utah  84119, 
phone  (801)  977-4300. 
SUPPLEMENTARY  INFORMATION:  This 

action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  and  43  CFR 
part  1610.  The  Proposed  Planning 
Amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protest  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5-2. 
Protest  must  be  received  by  the  Director 
(WO-760)  of  the  BLM  16th  and  C 
Streets  NW..  Washington,  DC  2024a 
within  30  days  after  the  date  of 
publication  of  this  Notice  of  Availability 
for  the  Proposed  Planning  Amendment 

Dated:  September  7, 1990. 
James  M.PaifcK. 
State  Director. 

[FR  Doa  90-21596  Filed  9-12-90: 8:45  am] 
wuma  cooc  4sio-oo4i 


[CA-940-00-4224:  CAR1 1250,  CARI S85, 
CAM  1390,  CAM  1990-A,  CAM  1398,  CAR! 
19S4,  CAM  236,  CAM  2S21.  CARI  702,  CARI 
1217] 

California;  Partial  Terminations  of 
Classificatians  for  Multipls  Uss 
Managemant 

agency:  Bureau  of  Land  Management. 
Interior.        I 
action:  Notice. 

summary:  This  action  terminates  10 
classifications  of  public  land  for 
multiple  use  management  as  they  affect 
approximately  10,468,867  acres  in  the 
Barstow,  El  Centra,  Needles,  Ridgecrest, 
and  Palm  Springs-South  Coast  Resource 
Areas  of  the  California  Desert  District 
Bureau  of  Land  Management 

ADDRESSES:  Comments  should  be  sent 
to:  Chief,  Lands  Section,  Bureau  of  Land 
Management  California  State  Office, 
2800  Cottage  Way  (Room  E-2845), 
Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
California  Desert  District  1695  Spruce 
Street  Riverside,  California  92507  (714) 
276-^86. 

SUPPLEMENTARY  INFORMATION:  The 
Classifications  being  terminated  were 
made  pursuant  to  the  Classification  and 
Multiple  Use  Act  of  1964,  an  act  which 


first  allowed  BLM  to  implement  land  use 
planning  of  the  public  lands  and  to 
temporarily  classify  lands  until  such 
time  as  land  use  plans  are  completed.  In 
1980,  the  California  Desert  Conservation 
Area  (CDCA)  Plan  was  completed, 
providing  management  guidance  for 
public  lands  in  the  California  Desert. 
Consistent  with  the  intent  of  the  1964 
Act  these  classifications  are  no  longer 
needed  as  the  lands  have  been  and  will 
continue  to  be  managed  according  to  the 
CDCA  Plan,  as  amended. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  202 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  90  Stat  2747; 
43  U.S.C.  1712,  the  following 
classifications  for  multiple  use 
management  the  descriptions  of  which 
are  contained  in  the  following  listed 
Federal  Register  notices,  are  hereby 
terminated  as  they  classify  and 
segregate  the  lands  fiom  the  public  land 
laws.  Those  parts  of  the  classifications 
which  segregate  lands  from  the  mining 
laws  remain  in  force  and  will  be 
addressed  later  as  land  use  planning  is 
fully  implemented.  The  classifications 
did  not  affect  availability  of  ttie  lands 
for  mineral  leasing. 

CARI  1250  dated  August  14, 1968,  33  FR 
11934  (August  22. 1968)  FR  Doc  68- 
10089 

The  lands  therein  are  located  in  Inyo 

County. 

CARI  585  dated  December  28. 1967,  33 
FR  386  (January  10, 1968)  FR  Doc.  68- 
321 

The  lands  therein  are  located  in  San 

Bernardino  County. 

CARI  1390  dated  August  4, 1970, 35  FR 
1285  (August  13, 1970)  FR  Doc.  70- 
10551,  as  amended  by  50  FR  895 
Qanuary  7, 1985)  FR  Doc.  85-408 

The  lands  therein  are  located  in  Imperial 

and  Riverside  Counties. 

CARI  1390-A  dated  November  20, 1970, 
35  FR  18128  (November  26, 1970)  FR 
Doc.  70-15889 

The  lands  therein  are  located  in  Imperial 

and  Riverside  Counties. 

CARI  1396,  CARI  1954  dated  April  7. 
1970.  35  FR  6193  (April  16. 1970)  FR 
Doc.  70-4615 

The  lands  therein  are  located  in  San 

Bernardino  and  Riverside  Counties. 

CARI  236,  CARI  32  FR  6251  {June  8. 

1967)  FR  Doc.  67-6372 
The  lands  therein  are  located  in  San 
Bernardino  County. 
CARI  2821,  dated  November  9. 1970  35 

FR  17961  (November  21, 1970)  FR  Doc. 

70-15741,  as  amended  by  50  FR  895 

Qanuary  7, 1985)  FR  Doc.  8&-408 


The  lands  therein  are  located  in 

Riverside,  San  Bernardino  and  Imperial 

Counties. 

CARI  702,  dated  December  6, 1967,  32 

FR  17863  (December  13, 1967)  FR  Doc 

67-14451 
The  lands  therein  are  located  in 
Riverside  and  Imperial  Counties. 

CARI  1217  dated  July  22, 1968, 33  FR 

10885  (July  31, 1968)  FR  Doc  68-9110 
The  lands  therein  are  located  in  San 
Bernardino  County. 

The  land  description  of  the  terminated 
portions  of  the  classifications  is 
available  for  inspection  at  the  California 
State  Office  in  Sacramento  and  the 
respective  District  and  Resource  Area 
Offices. 

Except  for  the  lands  that  remain 
classified  and  segregated  from  the 
mining  laws,  as  described  above,  at  10 
a.m.,  on  October  15, 1990,  the 
segregative  effect  imposed  by  the  above- 
referenced  classification  orders  will 
terminate,  and  the  lands  will  be 
available  for  uses  consistent  with  the 
CDCA  Plan,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  any  segregations  of 
records,  and  the  requirements  of 
appUcable  law. 
EdHaslsy, 
State  Director. 

[FR  Doa  90-21567  Filed  9-12-flO;  8:45  am] 
BILLINO  COOe  431»-«0-M 


INTERSTATE  COMMERCE 
COMMISSION 

IFkiance  Docket  Na  31733] 

Missouri  Pacific  Railroad  Co, 
Tracfcaga  Rights  Exemption,  Dallas 
Arsa  Rapid  Transit 

Dallas  Area  Rapid  Transit  (DART) 
has  agreed  to  grant  trackage  rights  to 
Missouri  Pacific  Raiht)ad  Company  (MP) 
over  the  following  lines  of  railroad  in 
Dallas  and  Denton  Counties,  TX;  (1)  The 
Garland  Line  (local  and  overhead 
trackage  rights),  between  milepost  D- 
763.0  (MclCinney  Avenue/Hillcrest 
Avenue)  and  milepost  P-750.749  (The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  crossing  in  Garland), 
approximately  12.251  miles;  (2)  the 
Carrollton  Line  (local),  between 
milepost  K-758.04  (Deny  Junction)  and 
milepost  K-741.3  (Frankford  Road) 
approximately  16.74  miles;  and  (3)  the 
East  Dallas  Line  Oocal),  between  (a) 
milepost  213.024  (Oakland  Avenue)  and 
milepost  211.439  (the  western  limit  of 
East  Dallas  Yard  at  Fair  Parte), 
approximately  1.585  L-iles,  and  (b) 
milepost  210.704  (the  eastern  limit  of 
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East  Dallas  Yard)  and  milepost  2ia078 
{the  Soutksm  Pacific  TraospoEtation 
Company  crossing  at  MP  Junction), 
approximately  0.626  miles.*  The 
trackage  rights  were  to  become  affectfve 

on  or  after  August  31, 1990.      

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  tnne.  The  filing  of  a 
petition  to  revoke  wiH  not  stay  the 
transaction.  Pleadings  must  be  fifed  with 
the  Commission  and  served  onr  Joseph 
D.  fiuB)tofet,  Mssoori  Paetfic  Raflread 
Company,  MIO  Dsdge  ^reet,  Omaha, 

As  a>  cenditfoo  •»  the  ase  of  &ie 
exemption,  any  eB^loyeef  alliected  hy 
the  tracktige  rights  will  be  protected 
pursuant  to  "Norf^  and  Western  Ry. 
Co.— TnekageR^^fs— BN",  354  ICC 
666  (1978)., as  saodified  in  "Mendocino 
Coast  Ry.,  kic.— Lease  and  Operate", 

3«oLCC853(igea|.> 

Dated:  Augpst  29, 1990. 
By  tha  Commission,  Ricfiard  B.  Feldei. 
Actbig  Director.  Office  of  Ptoceediags. 

Sidney  L  SUkkbod;  Jr.. 

Secretary. 

[FR  Doc.  90-211M  Filed  9-12-90;  8:4&  ami 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 
ADVISORY  COMMITTEE  ON 
ACTUARIAL  EXAMINATIONS 

Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  aa  Actuarial 
Examinations  will  meet  in  room  3000, 
Ariel  Rios  Federal  Bulding,  located  at 
12th  Stret.  NW.,  between  Constitntion 
and  Pennsylvania  Avenues  in 
Washington.  DC  on  October  11, 1990* 
beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  to^cs  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinationa  in  actuarial 
mathematics  and  methodology  referred 


>  In  PfaHDca  DodwtNo.  3M0S.  "IMIm  Am 
Rapid  Transid— Acqunition  and  Operation 
Exemption — Bail  Lines  ofMiMouri  Pacific  Railroad 
Company"  (not  printed),  aeiwd  ^lly  17,  I8B0; 
DART  •  acqaiMttaB  Md  apvation  il  At**  I 
from  MP  waa  iitmfttdlmmtis prior  aypnaai 
re<)uirementi  of  4S  U,S.C  tlMi-VIM*. 

*  MP  oontendi  tliar  labor  protection  ahould  notbe 
impoaetf  here.  Aa  aattA  the  notioe  here  ha*  been 
Tiled  aader «  CFR  nmMilpy.  Aeeordbi^.  Aa 
propoaal  anat  ha  aoMMefid  asanegawraad  bf  « 
US.C.  11343  aad  laipoaJMow  af  iahai  pwitacliwa 
comfitiaas  is  mandatoiy.  Cf  ffiaanca  Oocliet  No. 
3lZ7a  "Suudiciii  Ptacilic  T^ajMpui  taQuii  Company 
Trackage  Rigbtt  Bwaptfaa— OaHte  Aiaa  RapM 
Transit"  (nol  pctetad).  aarmt  aod  priiUahed  Mtay  A 
1988  (53  FR  WIT?), 


to  in  title  29  US.  Code;  seeti(ui 
1242ta)ClJtBV 

A  detennmatioo  aa  ie<|uked  by 
sectioB'  Vt^  of  the  Fedeial  Advisory 
Committeee  Act  ^b.  L  ge-40^  bae 
been  made  that  the  sul^ect  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  reqairement  set  fiorth  in 
tide  S  U.&  Code,  section  S52b(c)t9){B). 
and  that  the  public  interest  lequices  Uiat 
such  meeting  be  dosed  to  pid>iic 
participation. 

Dated:  September  7.  mO. 
UafiaS.SlHpiiB. 

Admory  Committee  MamgementOfpcer, 
Joint  Board  foe  tlieMnwihimnt  efActaariee. 
[FR  Dec.  9»-2n09  Faed»-ia-9B;  8:46  an) 
MLUNB  cooc  4ei«-»« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Beiifclyo 
JHsnuFecliii  hiQ  Co.  Inc. 

In  aceoidaace  with  Deparbnental 
Policy,  28  CFR  5ft7, 36  FR  19029.  eotice 
is  hef^  given  that  on  Aogust  29. 1990, 
a  pn^Kwed  Ceasent  Decree  in  United 
States  V.  Benridge  MoDufacturiag 
Company.  Inc.,  Civil  ActkMi  No.  H-90- 
2757,  was  lodged  with  the  UnUed  States 
District  Court  for  the  Southern  District 
of  Texas,  Houston  Division.  The 
proposed  Consent  Decree  requires  the 
Defendant  to  pay  a  civil  penalty  of 
$35,000  for  violation  of  section  301  of  the 
Clean  Water  Act  33  U.S.C  1311,  and  to 
not  discharge  process  wastewater  fl) 
Into  the  City  of  Houston's  publicly 
owned  treatment  works  except  in 
compliance  with  any  mdustrial  nso^ 
permit;  and  (2>  in  any  manner  into 
waters  of  the  Ibiited  States  without 
complying  fitlly  with  the  Clear  Water 
Act. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  fitim  die  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attemey 
Goieral,  Environmeitf  and  Natval 
Resources  Division.  Department  ti 
Justice,  P.O.  Box  7611.  Ben  Fi-anklin 
Station.  Washington.  DC  20044.  and 
should  refer  to  Um'ted  St^es  v.  Berddge 
Manufacturing  Co/npany,.  Int^  D.}.  ReL 
No.  90-^l-l-320a 

The  proposed  Consent  Decree  may  be 
exammed  a\  the  office  of  (he  Ihiited 
States  Attorney,  Southern  District  of 
Texas,  515  Rosk  Avenue,  Room  3000, 
Houston,  Texas,  77022,  Region  VI  Office 
of  the  firviraanwntatPietectiaa  Agsnc);. 
1445  Hasa  Avenoe.  Dalka.  Texae  75302. 
and  at  tte  Envgenmeetal  Eof  eBeaient 
Section  Document  Ccatec^  1333  F  Street 


NW.,  Suite  60a  Waahmgtan.  DC  20004, 
202-347-7829.  A  copy  ef  tfie  preposed 
Consent  Decree  can  be  obtained  in 
person  ae  my  mad  from  the  Document 
Center.  In  icqaeatmg  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.25 
(25  centa  per  page  lepradaetion  cfaai9e> 
payable  to  die  Consent  Decree  lilnwy. 
RichairiKSemwrt. 
Acting  Assistant  Attorney  General; 
Environment  and Naturat Resources Divisitm. 
[FR  Doc  90-»Sei  P9ed  9-13-96;  8i4BamI 
■Riam  coee  «n»«Mi 


Lodging  of  Conoonf  Decree; 
Huntinglofii  WV,  of  wL 

In  accordance  with  Departoiental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  24, 1990  a  proposed 
Consent  Decree  m  Onited  States  v.  City 
of  Huntington  and  Huntington  Sanitary 
Board  was  lodged  widi  the  United 
States  District  Court  for  the  Soothem 
District  of  West  Virginia.  The  proposed 
decree  arises  oat  of  a  case  aHeghig 
violations  of  the  Clean  Water  Act  (die 
"Act")  by  discharging  certain  polhrtants 
in  excess  of  applicable  effluent 
limitations  vada  a  National  Pollatant 
Discharge  EliminatioB  System 
("NPDES")  permit  and  an  Environmental 
Protection  Agency  Administrative  Order 
("Administiative  Otdei").  The  prqiosed 
decree  rebukes  (1)  That  the  City  of 
Huntington  and  the  Himtington  Sanitary 
Board  maintain  compliance  with  its 
NPDES  permit,  and  (2)  that  die  City  and 
Board  pay  a  $130,900  civil  penalty  in 
consequence  of  past  violations  of  the 
Act  and  Administrative  Order. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Gener^  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
ahould  refer  to  United  States  v.  City  of 
Huntington  and  Huntington  Sanitary 
Board  90-6-1-1-3277. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street.  NW.,  Suite  600, 
Washington,  DC  20004,  202-347-7829.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  chedc  in  die 
amount  of  $C0O  (25  cents  per  pagej^fior 


rqproduction  costs,  payable  to  "Cimsent 

Decree  Library." 

BaiiyM.IiH(BUD, 

Acting  Assistant  Attorney  Cenervl 

Envimmeot  and  Natural  Resources  Division. 

|FR  Doa  9»-21JW2  Filed  9-12-80;  8:45  am) 


Lodging  of  Final  Judgment  by 
Consent;  Western  Sugar  Co. 

In  accordance  with  Departmental 
poUcy,  20  CFR  S  5a7,  notice  is  hereby 
given  that  on  September  4, 1990,  a 
Consent  Decree  in  United  Staes  v.  The 
Western  Sugar  Company.  Civil  Action 
No.  90-F-1560,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado. 

The  con^)laint  filed  by  the  United 
States  simiiltaneously  with  the  consent 
decree,  sought  a  permanent  injimction 
and  the  assessment  of  civil  penalties  of 
up  to  $25,000  per  day,  per  violation 
against  The  Western  Sugar  Company 
("Western")  under  section  309(b)  and  (d) 
of  the  Federal  Water  Pollution  Control 
Act  as  amended  by  the  Clean  Water 
Act  of  1977  a>d  die  Water  Quality  Act 
of  1987  ("Qean  Water  Act"  or  the 
"Act"),  for  Western's  discharges  of 
pollutants  into  the  Yellowstone  River 
via  the  Yegen  Drain  from  its  sugar  beet 
processing  facility  in  Billings.  Montana, 
in  violation  of  Section  301  of  the  Act,  33 
U.S.C.  1311,  and  the  conditions  and 
limitations  of  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  Permit  Number  MT-0000281. 
The  complaint  alleges  that  the  violations 
have  occurred  since  1985. 

The  consent  decree  requires  Western 
to  pay  a  civil  penalty  of  $185,000  for  its 
past  violations  of  the  Clean  Wato'  Act 
and  to  install,  before  the  end  of 
September  1900,  specific  pollution 
control  equipment  designed  to  prevent 
future  violations  of  the  Act  The  consent 
decree  also  requires  Western  to  conduct 
a  study  of  the  Yegen  Drain  in  Billings. 
Montana,  to  determine  the  source  of  a 
filamentous  ^Dwth  in  the  Yellowstone 
River  which  may  be  connected  to 
Western's  violations  of  its  BODS 
effluent  limitations.  A  modification  to 
the  decree  has  also  been  flled  in  which 
the  United  States  has  expressly  reserved 
its  right  to  seek  administrative  or 
judicial  injunctive  relief  to  require 
Western  to  remedy  the  harmful 
environmental  impacts,  if  any,  of  any 
unlawful  discharges  of  pollutants  from 
the  facility  on  the  Yegen  Drain  and  the 
Yellowstone  River  disclosed  by  the 
study  of  the  Yegen  Drain  under  the 
decree. 

If  Western  violates  the  consent 
decree,  it  will  be  required  to  pay  civil 


penaltiea.  indoding.  autonwIicaMy.  die 
statutory  maximum  of  $25,000  per  day. 

for  each  day  in  which  the  daily 
maximum  effluent  limitation  for  BODS  is 
exceeded  by  more  than  25%.  The 
consent  decree  will  not  terminate  tmtil 
Western  has  paid  aH  penalties  due 
under  the  decree,  completed  ad  required 
remedial  measures,  and  not  violated  its 
NPDES  permit  for  24  consecutive 
months. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  tmd  should  refer 
to  United  States  v.  The  Western  Sugar 
Company,  DOJ  Ref.  No.  90-5-1-1-3496. 
The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Colorado, 
1200  Federal  Building.  1961  Stout  Street 
Denver,  Colorado.  Copies  of  the  consent 
decree  may  also  be  examined  and 
obtained  in  person  at  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Room  6314,  Tenth  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044.  When  requesting  a  copy  of 
the  consent  decree  by  mail,  please 
enclose  a  check  in  the  amoimt  of  $2.60 
(ten  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 

Georga  W.  Van  Cleve, 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 

[FR  Doc  90-21563  Filed  9-12-9a  8:45  am] 
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NATIONAL  COMMISSION  ON 
MIGRANT  EDUCATION 


Meeting 

action:  Notice  of  meeting. 


summary:  The  National  Commission  on 
Migrant  Education  will  hold  its  sixth 
meeting  on  Monday,  October  1, 1990. 
The  Commission  was  established  by 
Public  Uw  100-297,  April  28, 198a 
DATE,  TIME,  AND  PLACE:  Monday, 
October  1, 1990,  9  a.m.  to  4  p.m..  the 
Capitol  Hill  Hotel.  200  C.  Stieet  SE.. 
Board  Room  408,  Washington,  DC. 


I VH  O^  MRVMBc  PtabKc  Ileal  ing 

Open. 

agenda:  Review  and  discas^on  of 

Commission  studies. 

FOR  ADOmONAL  INFORMATION:  Contact 
Nancy  Watson,  301-492-5336,  National 
Commission  on  Migrant  Education,  8120 
Woodmont  Avenue,  Fifth  Floor, 
Bethesda,  Maryland  20614. 

Linda  Chavai. 

Chairman. 

[FR  Doc  90-21402  Piled  »-1Z-ff):  1:45  am) 
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NATIONAL  FOUNDATION  ON  TNE 
ARTS  AND  TNE  HUMANITIES 

Privacy  Act  of  1974;  Amendment  of 
System  of  Records 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice  of  amendment  of  system 
of  records. 

summary:  The  National  Endowment  for 
the  Humanities  under  the  Privacy  Act  of 
1974  is  revising  one  of  its  systems  of 
records.  Grant  Applications — NEH-5. 
which  was  last  published  in  the  Federal 
Register  May  18, 1962,  47  FR  21352 
(1982).  The  following  notice  amends  the 
Grant  Applications — NEH-5  system  of 
records  by  describing  in  more  detail  the 
routine  uses  of  grant  appUcations  during 
the  grant  review  process. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  J.  McCIeary,  Deputy  General 
Counsel,  National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506, 
(202)  786-0322. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Assistant  Chairman  for  Operations. 
ATTN:  NEH  Privacy  Act  Officer,  1100 
Pennsylvania  Avenue,  NW,  Room  530. 
Washington.  DC  20506.  on  or  before 
October  15, 1990. 

Thomas  S.  Kingston. 

Assistant  Chairman  for  Operations. 

NEH-5 
SYSTEM  name: 

Grant  Applications — NEH-5. 

SYSTEM  locatwm: 

1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

categories  of  hmnviduais  covered  by  the 
system: 

Individuals  and  institutions  applying 
to  the  National  Endowment  for  the 
Humanities  for  financial  assistance. 
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CATEOOMES  OF  NCCONM  M  THt  SVSTIM: 

Grant  application,  sample  of  work 
where  appropriate. 

MfTHQWTV  ran  MAMTEiUNCE  OF  THE 


National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C  951  et  seq). 


nOUTIMUiSEOF 
TMSeVSIIMi 


MANfTAINEDIN 
CATEOOMES  OF 
OF  SUCH  uses: 


Grant  applications,  as  part  of  the 
Endowment's  grant  review  process,  are 
reviewed  and  discussed  by  peer  review 
panels  comprised  of  scholars  and  other 
experts,  by  Endowment  staff,  and  by 
members  of  the  National  Council  on  the 
Hiunanities.  In  addition,  in  some 
programs,  applications  are  also 
evaluated  by  specialist  reviewers  in  the 
specific  fields  addressed  by  the 
applications.  Applications  are  also  used 
for  statistical  research;  congressional 
oversight  and  analysis  of  trends. 
Disclosures  may  be  made  as  part  of  the 
grant  review  process  or  to  a 
congressional  ofTice  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual  about 
whom  the  record  is  maintained. 


I  AND  FNACnCES  FOR  STOMMM, 
WEIWlVie.  ACCEOTWO,  WETAIMIIIO.  AWO 
I  OF  RECOMM  TO  THE  SYSTEM: 


storaoe: 
9  inch  by  12  inch  folders. 


AMUTV: 

Indexed  by  name  of  applicant. 

WEimTWIl  ANO  DtSFOSAU 

Successful  applicants  are  merged  into 
"Grants  to  Individuals  and  Institutions" 
file.  Rejected  applications  are  retained 
for  five  years  then  destroyed. 

SYSTEM  MAWAOEW(S)  AND  AOOHESS: 

Grants  Officer— NEH,  Room  310. 1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 


See  title  45  CFR  part  1115. 


Same  as  above. 

RECOeO  SOUnCE  CATEOOMES: 

Individual  and  institution  on  whom 
the  record  is  maintained. 

IFR  Doc.  90-21610  Filed  9-12-flO;  8:45  ain| 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Meeting 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (NWTRB) 
authority  under  section  5051  of  Public 
Law  100.203  of  the  Nuclear  Waste  Policy 
Amendments  Act  (NWPA)  of  1987.  the 
full  Board  will  meet  October  10. 1990.  at 
the  Crystal  City  Marriott  (Arlington  Ball 
Room).  1999  Jefferson  Davis  Highway. 
Arlington,  Virginia;  (703)  521-5500.  The 
Board  will  be  briefed  from  8:45  a.m.  to 
12  p.m.  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  discuss  its 
recently  published  "Waste  Confidence 
Proceeding."  The  Board  will  also  be 
briefed  by  representatives  from  the 
Electric  Power  Research  Institute  (EPRI) 
on  the  conclusions  of  its  study  looking  at 
the  overall  performance  of  the  proposed 
repository  site  at  Yucca  Mountain, 
Nevada.  Representatives  from  EPRI 
originally  explained  the  scope  and 
nature  of  the  study  to  the  Board 
members  in  December,  1989.  A  brief 
question  and  discussion  period  will 
follow  each  presentation. 

Members  of  the  public  are  welcome  to 
attend  as  observers.  Due  to  limited 
space,  however,  those  interested  in 
attending  are  asked  to  contact  Ms. 
Helen  Einersen  on  or  before  October  5, 
1990.  at  1100  Wilson  Boulevard,  suite 
910.  Arlington,  Virginia  22209;  (703)  235- 
4473.  Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  fiom 
Ms.  Victoria  Reich.  NWTRB  librarian, 
beginning  October  31, 1990. 

The  NWTRB  was  established  in  the 
NWPAA  to  evaluate  the  scientific  and 
technical  validity  of  activities 
undertaken  by  the  U.S.  Department  of 
Energy  (DOE)  in  its  civilian  nuclear 
waste  disposal  program.  In  the  same 
law,  Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  the  potential  development 
of  a  permanent  underground  repository 
for  spent  nuclear  fuel  and  defense  high- 
level  waste. 

For  further  information,  contact  Paula 
N.  Alford.  Director,  External  Afi^airs, 
1100  Wilson  Boulevard.  Suite  910, 
Arlington,  Virginia  22209;  (703)  235-4473. 

Dated:  September  la  1990. 
Mr.  Dennis  G.  Goodie, 

Acting  Executive  Director,  Nuclear  Waste 
Technical  Review  Board. 
[FR  Doc.  90-21593  Filed  9-12-90;  8:45  am] 
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Meeting* 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (NWTRB) 


authority  under  section  5051  of  Public 
Law  100-203  of  the  Nuclear  Waste 
Policy  Amendments  Act  (NWPAA)  of 
1987,  the  Structural  Geology  & 
Geoengineering  (SG&G)  Panel  of  the 
Board  will  hold  a  technical  exchange  on 
Thursday.  October  11, 1990,  at  the 
Crystal  City  Marriott  (Arlington  Ball 
Room).  1999  Jefferson  Davis  Highway, 
Arlington,  Virginia;  (703)  521-5500. 
During  the  meeting,  which  will  begin  at 
8:30  a.m.  and  adjourn  at  5  p.m.,  panel 
members  will  hear  from  representatives 
of  the  Department  of  Energy  (DOE)  and 
the  Electric  Power  Research  Institute 
(EPRI)  on  issues  arising  from  ongoing 
DOE  studies  aimed  at  determining  the 
potential  suitability  of  the  Yucca 
Mountain  Site  in  Nevada  as  a  repository 
for  high-level  radioactive  waste. 

Representatives  of  the  DOE  will 
report  to  SG&G  panel  members  on  the 
DOE'S  ongoing  studies  analyzing  the 
risks  and  benefits  of  exploring  the 
CaUco  Hills  non-welded  tuff  at  Yucca 
Mountain,  Nevada.  The  DOE  will  also 
report  on  studies  that  identify  priorities 
in  the  stuface-based  testing  program  at 
the  site.  EPRI  will  continue  their 
presentation  from  the  previous  day  on  a 
proposed  methodology  for  risk-based 
performance  assessment. 

Members  of  the  public  are  welcome  to 
attend  as  observers.  Due  to  limited 
space,  however,  those  interested  in 
attending  are  asked  to  contact  Ms. 
Helen  Einersen  on  or  before  October  5, 
199a  at  1100  Wilson  Boulevard,  suite 
9ia  Arlington.  Virginia  22209:  (703)  235- 
4473.  The  meeting  will  not  be 
transcribed. 

The  NWTRB  was  established  in  the 
NWPAA  to  evaluate  the  scientific  and 
technical  validity  of  activities 
undertaken  by  the  DOE  in  its  civilian 
nuclear  waste  disposal  program.  In  the 
same  law,  Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain. 
Nevada,  for  the  potential  development 
of  a  permanent  underground  repository 
for  spent  nuclear  fuel  and  defense  high- 
level  waste. 

For  further  information,  contact  Paula 
N.  Alford.  Director,  External  Affairs, 
1100  Wilson  Boulevard,  suite  910. 
Arlington.  Virginia  22209:  (703)  235-4473. 

Dated:  September  10, 1900. 
Mr.  Dennis  G.  Condie. 

Acting  Executive  Director,  Nuclear  Waste 
Technical  Review  Board. 

(FR  Doc  90-21592  Filed  9-12-90;  8:45  am] 
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SECtMITES  AND  EXCHANGE 


[RsL  No.  iC-17730: 811-3449] 

T.  Rowe  Price  UJS.  Treesury  Money 
Fund,  Inc.!  A^pHceHon  for 
DersglslieMon 

September  6v  1990. 

AOENCV:  Securities  and  Exchange 

Commission  ("^C"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

appucant:  T.  Rowe  Price  U.S.  Treasury 
Money  Fund.  Inc. 

RELEVANT  ACT  SECTION:  Section  6(f). 
SUMMAMV  or  APPLICATION:  AppUcant 
seeks  an  order  dedaring  that  it  has 
ceased  to  be  an  investment  company. 
PMJNa  date:  The  application  on  Form 
N-8F  was  filed  on  August  13,  ig9a 
HEARING  OR  NOTIFICATION  OF  HEARINQ: 

An  ordo*  granting  the  application  will  be 
issued  imlesB  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p  jd.  on 
°  October  3.  IfiBO  and  shoukl  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawjrers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  iot 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES.  Secretary,  SBC  450  Fifth 
Street.  NW.,  Washington.  DC  20540. 
Applicant,  IflO  East  Pratt  Street. 
Baltimore.  MD  21202. 
FOR  FURTHBI  INFORMATION  CONTACT: 

Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2283,  or  Jeremy  N.  Rubenstein. 
Branch  Chiet  at  (202)  272-3023  (Division 
of  Investment  M£»iagement,  Office  of 
Investment  Company  Regulaticm). 
SUPPLEMENTARY  INfDRMATION:  The 
following  is  a  summary  of  the 
appliaation.  The  complete  application  is 
available  for  a  fee  at  the  SECs  Public 
Reference  Branch  or  by  contacting  the 
^C's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 
APPUCANft  REPRESENTATIONS: 

1.  Applicant  is  a  Maryland 
Corporation  and  an  (q>en-end  diversified 
management  investment  company 
registered  tmder  the  Act.  On  April  15. 
1982.  applicant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  the  same 


date.  am>licant  filed  a  registraticni 
statement  on  Form  N-lA  under  the 
Seciuities  Act  of  1933.  The  registration 
statement  became  effective  on  June  28, 
1982.  Applicant's  initial  public  offering 
commenced  on  or  after  June  28, 1982. 

2.  On  January  16. 1990.  applicanf  s 
board  of  directors  adopted  •  plan  of 
reorgaidzation  under  which  appficant 
would  transfer  all  of  its  assets  and 
liabilities  to  a  newly  created  portfolio  of 
T.  Rowe  Price  U.S.  Treasury  Funds.  Inc., 
a  registered  open-end  management 
investment  company  (File  No.  811-6860), 
known  as  the  U.S.  Treasury  Money  Fund 
Series,  m  exdtange  for  shfives  in  ^at 
portfolio,  and  then  make  a  liquidating 
distribution  to  its  shareholders  of  a  like 
immber  of  full  and  fractional  shares  of 
the  U.S.  Treasioy  Money  Fund  Series. 

3.  On  Jtme  14. 1990,  at  a  special 
meeting,  the  reorganization  plan  was 
approved  by  a  majority  of  the 
shareholders. 

-  4.  On  June  30, 1990,  applicant 
transferred  all  of  its' business,  assets, 
and  liabiUties  to  die  U.S.  Treasury 
Money  Fund  Series.  In  exchange, 
applicant  received  a  number  of  shares  in 
the  U.S.  Treasury  Money  Ftmd  Series 
equal  to  die  number  of  shares  applicant 
had  issued  and  outstanding  immediately 
preceding  the  reorganization.  Applicant 
then  made  a  liquidating  distribution  to 
its  shareholders,  eadi  shareholder 
receiving  shares  in  die  new  portfolio 
equal  in  both  number  and  net  asset 
value  to  the  shares  owned  immediately 
preceding  the  reorganization. 

5.  Reorganization  expenses  of 
approximately  $14,233  were  borne  by 
applicant. 

6.  As  of  die  time  of  filing  the 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  ihe  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariond, 
Deputy  Secretary. 

[FR  Doc  90-21506  Filed  9-12-90: 8:45  am] 
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[R«L  No.  IC-1772S;  811-4582] 

Weitz  Value  Fund,  Inc.;  Application  for 
Deregistration 

September  6. 1990. 

AOENCV:  Securities  and  &(dumge 

Commission  ("%C). 


ACTION:  Notice  of  Applkation  for 
Deregistration  imder  the  Investment 
Company  Act  of  194Q  (die  "Acl">. 

applicant:  Weitz  Value  Fund.  Inc. 
RELEVANT  ACT  SECnON:  Section  8(Q. 
SUMMARY  OP  application:  Appticant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
PlLHM  date:  The  appfication  on  Foim 
N-8F  was  ffled  on  June  7. 1900.  and  an 
amendment  thereto  was  filed  on  August 
27. 1990. 

NEAMNO  or  NOnnCATION  OF  HEARINQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  oo 
October  2, 1990  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street.  NW^  Wasbii«biB  DC  2054a 
ApirficanL  9290  West  Dodge  Road,  suite 
405.  Omaha.  Nebraska  68114-3323. 
FOR  FURTHER  INFORMATIOW  CONTACT: 
C  Christopher  Sprague,  Staff  Attorney. 
(202)  272-3035,  or  Max  Berueffy,  Branch 
Chief.  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPlfMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  die  SECs  Pnbtic 
Reference  Branch  or  by  contacting  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representadonft 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company. 

2.  Applicant  was  incorporated  in  the 
State  of  Nebraska  on  January  29. 1966. 

3.  On  February  5, 1986,  Applicant  filed 
a  registration  statement  on  Form  N-lA 
to  register  an  indefinite  number  and 
amount  of  its  common  shares.  On  May 
9. 1986,  that  registration  statement  was 
declared  effective,  and  Applicant 
commenced  its  initial  public  offering 
immediately  thereafter. 

4.  At  a  meeting  held  on  October  16. 
1989,  Applicant's  board  of  directors 
resolved  that  Applicant  be  merged  into 
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Weitz  Series  Fund.  Inc.  ("Series  Fund"), 
and  further  resolved  that  the  proposed 
Agreemefat  and  Plan  of  Merger  be 
submitted  for  consideration  at  a  special 
meeting  of  shareholders.  Thereafter,  a 
proxy  statement  was  mailed  to  each 
shareholder  of  record,  and  was  filed 
with  the  Commission.  At  a  special 
meeting  held  on  February  7, 1990.  more 
than  two-thirds  of  AppUcant's  shares 
outstanding  and  entitled  to  vote  voted  in 
favor  of  the  Agreement  and  Plan  of 
Merger. 

5.  On  March  31, 1990,  AppUcant  had 
2,070.116.23  common  shares  outstanding, 
with  an  aggregate  net  asset  value  of 
$24,540,101.47  and  a  per  share  net  asset 
value  of  $11,854. 

6.  On  April  1, 1990,  Applicant  was 
merged  into  Series  Fund  as  a  separate 
portfolio  of  that  fund  entitled  "Value 
Portfolio."  At  that  time,  all  of 
Applicant's  assets  and  Uabilities  were 
transferred  to  Series  Fund,  and 
Applicant's  shareholders  received 
shares  of  the  Value  Portfolio  of  Series 
Fund  having  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  the  shares  of  AppUcant. 

7.  Proxy  solicitation,  general 
administration  and  legal  expenses 
totalling  approximately  $14,755.75  were 
borne  80%  by  AppUcant  and  20%  by 
WaUace  R.  Weitz  ft  Co..  Applicant's 
investment  adviser. 

&  AppUcant  has  not.  within  the  last  18 
months,  transferred  any  of  its  assets  to  a 
separate  trust,  the  beneficiaries  of  which 
were  or  are  securityholders  of 
AppUcant. 

9.  AppUcant  has  no  assets,  debts,  or 
UabiUties. 

10.  Applicant  has  no  securityholder  to 
whom  a  distribution  in  complete 
Uquidation  of  its  interest  has  not  been 
made,  nor  any  securityholder  of  any 
other  kind. 

■    11.  AppUcant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

12.  AppUcant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activity  other  than  that  needed 
to  windup  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Do&  90-21507  Filed  9-12-90;  8:45  am] 


[Ratoase  Na  34-2840C;  FN*  No.  Sn-NASDr 
90-36] 

SeH-Reguiatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Ctiange  Relating  to  Artides  I,  VII, 
VIII,  IX,  X,  XI  and  XIV  and  Schedule  B 
oftheNASOBy-Lawe 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
July  2. 199a  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  piusuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  to 
restructure  the  size  and  composition  of 
the  NASD  Board  of  Governors  ("Board") 
and  ^e  number  and  configwation  of  the 
NASD  districts.  Also,  the  proposed  rule 
gives  the  Board  the  authority  to 
restructiue,  hereinafter,  the  composition 
and  size  of  the  Board  and  the  nimiber 
and  configuration  of  the  NASD's 
Districts.  Subsequently,  three 
amendments  were  filed:  One,  dated  July 
la  1990.  that  set  forth  the  result  of  the 
member  vote;  a  second,  dated  July  20. 
1990.  that  amends  the  description  of  the 
comment  letters  and  a  third,  dated 
August  13, 1990,  requesting  that  the 
Commission,  pursuant  to  section  19(b)(2) 
of  the  Act '  approve  the  rule  change  on 
an  accelerated  basis.' 

Notice  of  the  filing  and  the  terms  of 
the  substance  of  the  proposed  rule 
change  and  the  first  two  amendments 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  28289,  July  31. 
1990)  and  by  pubUcation  in  the  Federal 
Register  (55  FR  31924.  August  6. 1990). 
The  Commission  received  no  comment 
letters  on  the  proposed  rule  change. 

This  rule  gives  the  Board  the  authority 
to  adjust  its  size  between  25  and  29 
Governors  in  order  to  enhance  the 
participation  of  individual  Governors  in 
the  Board's  deliberations  and  the 
Board's  overaU  efficiency.  In  order  for 
the  Board  to  represent  a  variety  of 
interests  and  experience  and  to  aUow  a 
sufficient  number  of  Governors  to  work 
as  committee  members,  a  minimiun 
niunber  of  25  Governors  has  been 
estabUshed. 

The  composition  of  the  Board  is  also 
being  changed  by  this  proposed  rule. 
The  Board  would  be  made  up  of  a 
greater  proportion  of  Governors  elected 
by  the  Board  than  it  has  been 
previously.  Consequently,  the  proposed 


rule  change  would  decrease  die  number 
of  Governors  elected  from  the  districts. 
However,  the  NASD  does  not  beUeve 
that  the  decreased  niunber  of  Governors 
from  the  districts  wiU  jeopardize  fair 
representation  of  local  or  regional  firms; 
the  total  number  of  Governors  elected 
fit}m  the  districts  shall  continue  to 
represent  an  absolute  majority  of  the 
Board.*  In  addition,  the  NASD  believes 
the  proposed  rule  change  wiU  result  in 
fair  and  effective  representation  of  the 
many  types  of  participants  in  the 
securities  industry;  recruitment  of 
candidates  with  a  broad  range  of 
backgrounds  and  with  specialized 
expertise  in  the  international, 
technological  and  other  diverse  areas, 
improvement  of  the  NASD's  abiUty  to 
recruit  candidates  who  may  be  able  to 
make  significant  contributions  to  the    , 
Board  but  are  tmable  to  commit  the  time 
required  at  both  the  Board  and  district 
level;  and  fulfilling  the  need  for 
substantial  pubUc  representation,  and 
domestic  and  overseas  issuer 
representation  on  the  Board.* 

This  rule  also  amends  Article  X, 
section  8  of  the  By-Laws  to  give  the 
Board  the  authority  to  provide  for 
compensation  of  Governors,  the 
Chairman  of  the  Board  and  members  of 
any  committee  of  th^Board  or  any 
District  Committee.  Although  the  Board 
does  not  currently  plan  on  providing 
such  compensation,  this  rule  wiU  give 
the  Board  the  authority  to  do  so  if  it 
becomes  necessary  to  ensure  successful 
recruitment  of  highly  qualified 
candidates  for  services  as  chairman  or 
on  the  Board  or  its  committees. 

In  addition,  the  proposed  rule  change 
will  give  the  Board  the  authority  to 
change  the  district  structure  and  in  fact 
herein  changes  the  district  structure. 
The  Board  wiU  be  able  to  change  the 
niunber  of  districts,  the  borders  of 
districts,  and  to  determine  which 
districts  shall  elect  more  than  one 
Governor.  The  NASD  states  that 
changes  in  district  structure  are 
necessary  to  address  significant 
demographic  shifts  in  the  NASD 


•l5U.S.C78s(b)(l)(19e2). 

*  IS  U.S.a  78t(b)(2)  (1962). 

*  See  letter  bom  Suzanne  E.  Rothwell,  Auoclate 
General  CounaeL  NASD,  to  Katherine  A.  England 
Branch  Chief.  SEC  dated  Auguat  13,  ISSU 


*  Under  Art.  VII,  section  4(a)  of  this  rule  change 
the  districts  would  elect  from  13  to  15  Governor* 
and  the  Board  would  elect  from  11  to  13  Governors. 
However,  if  the  Board  were  to  elect  13  Governors, 
at  least  14  Governors  would  have  to  be  elected  by 
the  districts. 

•  Art  VII.  section  4(c)  requires  that  the  Board 
elect  at  least  three  Governors  representative  of 
investors,  none  of  whom  is  associated  with  a 
memtwr  of  any  broker  or  dealer,  and  at  least  three 
Governors  representative  of  issuers,  at  least  one  of 
whom  is  not  associated  with  any  dealer  meml>er  or 
broker  or  dealer.  The  Board  would  also  be  required 
in  section  4(c)  to  elect  three  Governor* 
rqKcsentative  of  members  from  any  segment  of  the 
securities  industry. 


membership  and  wiU  enhance  the 
Board's  abiUty  to  ensiu-e  fair 
representation  of  members.  Specifically, 
the  number  of  districts  will  be  reduced 
from  13  to  11. 

The  NASD  believes  these  changes  wiU 
yield  somewhat  fewer  but  larger 
districts  which  will  provide  fair 
representation  of  members,  a  larger  pool 
of  candidates  fi'om  which  to  elect 
District  Committee  and  Board  members, 
and  improve  the  NASD's  abiUty  to 
administer  asd  supervise  the  districts. 

The  Committee  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  *  and  the  rules  and  regulations 
thereimder.' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication.  The  Commission  believes 
that  accelerated  approval  is  appropriate 
in  order  to  allow  the  District  Nominating 
Committees  to  nominate  and  certify,  in 
compliance  with  this  rule  change, 
candidates  whose  terms  begin  in  1991. 
This  rule  change  amends  the  criteria  for 
nomination  of  such  candidates.  The 
NASD  determined  that  there  is  a  risk,  if 
approval  is  not  accelerated,  that 
candidates  meeting  the  criteria  as  set 
forth  herein  would  not  be  able  to  take 
office  imtil  1992.  Accordingly,  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

It  is  Therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  nde  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  auttiority.  17  CFR  200.30- 
,3(a)(12). 

Dated:  Septanber  4, 1990. 
lonatliaii  G.  Katz. 
Secretary. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  90-21S0S  Filed  9-12.S0;  8:45  am] 

■HJJNO  CODE  Mt*-ei-M 


•  15  U.S.C.  780-3  (19S2). 

^  Specifically  the  proposed  rule  is  consistent  with 
section  lSA(b)(4)  of  the  Act  that  requires  that  "|t)he 
rules  of  the  Association  {NASOj  assure  a  fair 
representation  of  its  menber*  in  the  selection  of  its 
directors  and  edministraiton  of  its  ■ffairs." 


[Ral.  No.  34-28410;  fU  Na  8R-AIIEX-90- 

06] 

Self-Reguiatory  Organizations;  Rilng 
of  Amendment  to  Proposed  Rule 
Ciuinge  by  the  American  Stodi 
Excttange,  inc^  Relating  to  Trading  in 
Certain  Unit  investment  Trusts 

Piusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  August  27, 1990,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  Amendment  No.  1  to  a 
proposed  rule  change  imder  rule  19b-4 
which  would  amend  section  118  of  the 
Amex  Company  Guide  to  provide  listing 
guidelines  for  certain  investment  trusts.^ 
Said  amendment  is  described  in  Items  I, 
II,  and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
horn  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  filing  Amendment  No.  1 
to  Exchange  File  No.  SR-Amex-90-06  to 
amend  proposed  Section  118B  of  the 
Amex  Company  Guide  relating  to  Usting 
guidelines  appUcable  to  certain  unit 
investment  trusts.  The  amendment 
would  specify  the  type  of  stock  indices 
that  would  be  accommodated  by  that 
section;  modify  proposed  Commentary 
.04  to  rule  411  regarding  suitability 
requirements  applicable  to 
recommendations  in  Trust  securities; 
and  propose  new  Commentary  .03  to 
rule  421  relating  to  discretionary  orders 
in  Trust  securities. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission.  . 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Pn^xMsd  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regidatory  oiganization  has 


prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  File  No.  SR-Amex-90-06.  the  Amex 
proposed  a  new  section  118B  of  the 
Amex  Company  Guide  to  provide  listing 
guidelines  applicable  to  unit  investment 
trusts  ('Trusts")  that  issue  securities 
based  on  (1)  A  portfolio  of  stocks 
included  in  a  stock  market  index,  and/or 
(2)  a  portfolio  of  money  market  or  other 
debt  instruments.  Trust  shares  or  imits 
may  be  separable  into  components 
reflecting  distinct  interests  and 
investment  objectives. 

The  Exchange  proposes  to  amend 
proposed  section  118B  to  clarify  that  a 
stock  index  underlying  a  Trust  must  be 
broad-based.  The  Exchange  states  that 
any  underlying  stock  index  should  be 
one  that  the  Commission  has  reviewed 
in  connection  with  domestic  trading  of 
derivative  instruments  based  on  a  stock 
index,  such  as  index  options,  index 
futures  and  index  warrants.' 

The  Exchange  has  also  proposed  to 
add  Commentary  .04  to  rule  411  (Duty  to 
Know  and  Approve  Customers)  to 
provide  a  suitability  standard  applicable 
to  recommendations  in  Trust  units 
which  are  separable  into  components. 
The  Exchange  proposes  to  amend 
proposed  Commentary  .04  to  require 
that,  with  respect  to  Trusts  that  permit 
separation  of  Trust  securities  into 
distinct  trading  components,  investors 
be  afforded  an  explanation  of  any 
special  characteristics  and  risks 
attendant  to  trading  such  seciuities.  The 
proposed  commentary  also  specifies 
that,  before  a  member,  member 
organization,  or  registered  employee  of 
such  member  organization  recommends 
a  transaction  in  securities  separable  into 
components,  or  in  the  components 
themselves,  a  determination  must  be 
made  that  the  transaction  is  not 
imsuitable  for  the  customer.  The  person 
recommending  establishing  a  position 
(long  or  short)  in  such  securities  should 
have  a  reasonable  basis  for  beUeving,  at 
the  time  of  making  the  recommendation. 


*  Exchange  File  No.  SR-Ainex-00-06.  Notice  of 
the  proposed  rule  change  was  given  by  publication 
of  Securities  Exchange  Aot  Release  No.  28085  (June 
8, 1990),  55  FR  24016  ()une  13. 1990). 


•  In  a  letter  from  )ames  F.  Duffy.  Senior  Vice 
President  and  General  Counsel.  Legal  &  Regulatory 
Policy  Division.  Amex,  to  Howard  L  Kramer, 
Assistant  Director.  Division  of  Market  Regulation. 
SEC.  dated  August  23. 1990.  the  Amex  staled  thai 
prior  to  listing  a  trust  based  on  an  index  thai  the 
Commission  had  not  previously  reviewed  the 
Exchange  would  file  a  proposed  rule  change 
pursuant  to  rule  19lM  under  the  Acl  to  obtain 
Commission  approval. 


S77M 


Fariaral  R^iftar  /  Vol  55.  Na  176  /  Thuraday.  September  IX  IMP  /  Notices 


Federal  Register  /  Vol.  55.  No.  178  /  Thursday.  September  13.  1990  /  Notices 


37785 


that  the  cuatomer  hat  such  knowledge 
and  eiqperience  in  ffaiandal  matters  tb^ 
he  may  reasonably  be  expected  lo  be 
capable  of  evaluating  the  risks  of  die 
recommended  transaction  and  is 
financiaUy  aUe  to  bear  the  neks  of  any 
of  the  oemponent  securities. 

Thus,  far  example,  with  respect  to 
SupeiTrust  securities  sponsored  by 
Supo^kare  Services  Corpotatioa 
("SSC)'*  a  recommendation  to 
estabtiah  a  position  is  SuperUnit 
securities,  which  are  separable  into 
SupeiShare  component  securities,  would 
require  a  detomination  that  the  investw 
is  able  to  bear  the  risks  of  a  position  in 
either  SuperShare.comf>onent 

In  addition,  the  amendment  adds  new 
Commentary  .03  to  Exchange  rule  421 
(Discretion  as  to  Customers'  Accounts) 
to  require  that  discretionary  orders  hi 
Trust  securities  that  permit  separation 
of  securities  into  distinct  trading 
OHnponents  must  be  approved  and 
initiaQed  on  the  day  entered  by  a  person 
delegated  such  responsibiUty  under  role 
320(cXO;  or.  with  respect  to  transactions 
in  accoonts  approved  for  options  trading 
piirssmt  to  role  921.  by  a  Senior 
Registered  Opfitms  Prkicipal  or 
Registered  Options  Principal. 

Prior  to  the  commencement  of  trading 
in  Trust  secwtties,  the  Exdiange  will 
issue  a  circular  to  members  infnnning 
them  of  Exdiange  pcdicy  regaitbag 
trading  bahs  in  audi  securities.  The 
circular  will  ssake  clear  that,  in  addition 
to  other  factors  that  may  be  relevant, 
the  Exdiaage  may  ooo^der  factors  sa^ 
as  these  set  forth  in  rule  918C(b)  in 
exercisBig  its  dtscretton  to  hah  or 
suspend  trading.  These  factors  would 
indude  whether  trading  has  been  hahed 
or  suspended  in  the  primary  maiket(s) 
for  any  caiid)inatien  of  underiying 
stocks  accounting  for  20%  or  more  of  tfie 
appUcaUe  current  iitdex  group  value;  or 
whether  other  unusual  conditions  or 
circtyBStttsoes  detriawntal  to  the 
mau^enaaoe  of  a  fair  and  orderly 
market  we  present.^ 

The  Exchange  believes  diat  Ae 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Ad  in  general  and 
furthos  the  ot^ectives  ef  section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  frandnlent  and  manipulative 
acts  and  practices,  to  pnmote  last  aad 


'  A  deacriptian  of  the  SupeiTnut  aecuritie*  it  set 
forth  in  StcnritiM  F.xrhaiy  Act  Release  No.  ZSOBS. 
mipra.  Note  1. 

4  Tradiiig  in  SopertJiiit  MOiritie*  would  aiao  be 
halted.  MKiw  ExduH«e  mk  U7.  if  the  Dm*  JoMt 
InduaWal  Avataae  (" Avei^e")  ia  calcntotad  at  a 
vahie  of  2Se  or  mate  poMs  baiin*  iU  chMiag  vafate 
on  the  pnvioaa  liadiiig  day  (Xbiaing  Value^aad 
if.  on  the  Mina  day,  Iha  Aveiafle  ia  ■abaaqtiently 
calculated  at  a  vaLie  of  400  or  BMM  peiots  bcloMf  ita 
doaing  value. 


et^table  princiides  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  dearing. 
setding,  processuig  information  with 
respect  to,  and  fsdUtating  transactions 
in  securities,  and  in  general,  to  protect 
investors  and  die  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Borden  on  Competition 

The  Exchange  behoves  that  the 
proposed  r^  change  will  impose  no 
burden  on  comipetitioa. 

fC)  Self-Regulatory  Orgaenization'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  commoits  on  dw  proposed 
rule  diange  weie  neither  soticited  nor 
received. 

in.  Date  of  Effiscdveiiess  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Widun  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  i^i  to 
go  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  srif-regniatory 
organization  consents,  die  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  drange,  or 

(b)  Institute  proceedings  to  determine 
whether  the  pn^osed  rule  diange 
should  be  disapproved. 

IV.  Solicitation  of  Conmite 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtonents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  diereof  widi  die 
Secretary,  Securities  and  Exdiange 
Commission,  450Fifdi  Street  NWm 
Washington,  DC  20549.  Copies  of  dte 
submission,  all  subsequent  amendments, 
all  written  statunents  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  writl^ 
communications  relating  to  the  proposed 
nde  diange  between  the  Commission 
and  any  person,  odier  dian  those  diat 
may  be  widdield  from  die  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaflable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Secfion. 
450  F!fdi  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  oepying  at 
the  primJpri  office  of  die  above- 
mendoned  self-regulatory  organization. 
An  submissions  should  s^er  te  the  file 


number  fai  the  capdoe  above  and  sIkhU 
be  submitted  by  October  4.  IMO. 

Fbr  die  Conuniasion,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

DatH:  September  6, 1910. 
Maigatet  H.  Mcfailand. 
D^uty  Secretary. 

[FR  Doc.  90-21502  Filed  9-12-90: 8.'4S  an^ 
I COK  MM41-H 


[RsL  Na  34-28411.  FHs  Nos.  SR-CBOE-t»- 
27sndSR-C80E-«»-291 

SeH-RegmatoryOrganlzatiofie; 
Chicage  Board  Optiofw  Exchange. 
Inc.;  Order  Approving  Prepoeed  Rule 
CHengea  Relating  to  the  Operational 
Proceduree  tor  RAES  In  Equity  end 
SPX/NSX  Options 

On  December  28, 1980  and  lanuary  8. 
199a  die  Chicago  Board  Options 
Exdia^e,  Inc.  ("CBOE"  or  "Exdiange"), 
pursuant  to  section  19(bKl)  of  the 
Securities  Exdiange  Act  irf  1934 
("Acr)J  and  rule  19b-4  therrander,' 
filed  with  the  Securities  and  Exchange 
CommisnoD  ("CMunissioa"),  proposed 
rule  changes  regarding  the  ^perationd 
procedures  governing  the  Exchange's 
Retail  Automatic  Exeo^ion  ^stem 
("RAES")  *  in  equity  t^oas  and 
Standard  &  Poor's  500  ("S&P  500")  stock 
index  ("SPX"  or  "NSX ")  options, 
respectively.* 

"The  pn^Mised  n^  changes  were 
noticed  for  ceaunent  in  Securities 
Exchange  Act  Release  Nos.  27774 
(March  a,  IfiOO].  55  FR  0384  and  27810 
(March  16, 1990),  55  FR  10736.*  No 


» 17  era  200.3««(a)pZ)  fWSS). 

>niLS£.7Si(bXl)|nB^ 

•l7CFRaiS.tSb-tfl8B0). 

*  RABS  ii  an  antenotic  eoMCuttan  qratea  lar 
option*  on  the  CBOE  that  provides  public  malai 
with  nearly  instantaneous  execution  of  small  orders 
at  a  guaranteed  price.  See  infra  notes  »-10  and 
accompanying  text  for  a  description  of  RAES. 

♦  File  No.  SR-CBOE-86-27  relates  to  the 
operational  procedure*  for  RAES  in  equity  opfkm 
and  File  No.  SR-CBOE-aS-28  nlatea  to  the 
operational  procedure*  for  RAES  in  STO/NSX 
options. 

•  The  CBOE  amended  CBG£-as-27  to  datify  the 
provision*  relating  to  the  declaration  of  uniuual 
market  condition*  and  the  sire  of  orders  eligible  for 
RAES  for  equity  options.  See  letter  from  Robert  P. 
Ackermann.  Vice  President,  CBOE,  to  Howard 
Kramer.  Division  of  Market  Regulation,  SEC,  dated 
March  7, 1990.  On  August  7, 199a  the  CBOE 
submitted  an  amendment  to  each  prqpoaal  (SR^ 
CBOE-8e-27  Amendment  No.  2  and  SR-CB0E-8S- 
20  Amendinem  Na  1)  that  darffiea  the  operational 
ptotedasM  for  euuweooa  trades  and  aafkelaUe 
limit  or***.  See  leWer  fcoM  Uofcort  P.  Aohorroansi. 

mj.:  riiiiiiiiini.  nrrw  n  "    ■  '" «■.'-'— 
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comments  were  received  on  the 
proposed  rule  changes. 

Tlie  Exchange  proposes  that  the  RAES 
operational  procedures  for  SPX/NSX 
options  be  approved  on  a  permanent 
basis  and  that  the  RAES  operational 
procedures  for  both  equity  and  SPX/ 
NSX  options  be  incorporated  into  the 
Exchange's  Rules,  along  with  some 
proposed  modifications.*  At  the  present 
time,  the  RAES  operational  procedures 
applicable  to  equity  options  generally 
are  the  same  as  the  operational 
proceudres  applicable  to  RAES  for  SPX/ 
NSX  options.^ 

Under  existing  RAES  operational 
procedures  for  equity  and  SPX/NSX 
options,  member  firms  that  are  on  the 
Exchange's  Order  Routing  System 
("ORS")  automatically  may  have  their 
small  public  customer  market  orders 
routed  into  RAES.  '  Member  firms  not 
on  ORS  are  provided  access  to  RAES 
from  terminals  at  their  booths  on  the 
floor.  Market  makers  that  participate  on 
RAES  for  a  specific  options  class  are 
assigned  as  the  contra  parties  to  RAES 
trades  for  that  options  class  on  a 
rotating  basis,  with  the  first  market 
maker  selected  randomly  each  day.* 
Participating  market  makers  are 
obligated  to  trade  at  the  displayed 
market  quote  at  the  time  an  order  enters 
the  system  through  ORS,  thus  providing 
public  customers  firm  quotes  for  up  to 
the  maximum  number  of  contracts 
eligible  to  be  executed  through  RAES  in 
one  transaction,  x* 

The  CBOE  has  proposed  die  following 
changes  to  its  rules  governing  RAES  for 
equity  and  SPX/NSX  options.  First,  the 
Exchange  proposes  to  clarify  that  the 
Equity  Floor  Procedue  Committee 
('EFPC")  and  die  Index  Floor  Procedure 
Committee  ("IFPC")  be  responsible  for 
determining  the  size  of  orders  eligible 


■  In  1988,  the  opdrational  procedures  for  RAES  in 
equity  options  were  approved  on  a  permanent  basis. 
See  Securities  Exchange  Act  Release  No.  25995 
(August  15, 1988).  53  FR  31781.  In  1986,  the 
operational  procedures  for  RAES  in  SPX/NSX 
options  were  approved  on  a  pilot  basis.  See 
Securities  Exchai^  Act  Release  No.  23670  (October 
1, 1986),  SI  FR  36123. 

'  In  related  fllitigs,  the  Commission  recently 
approved  proposal*  by  the  CBOE  to  incorporate  the 
eligibility  reuqirements  for  market  makers 
participating  in  RAES  in  equity  and  SPX/NSX 
options  into  the  Exchange's  rules.  See  Securities 
Exchange  Act  Release  Nos.  28088  (|une  1. 1990).  55 
FR  23620  (SR-CBOE-89-28)  and  28322  (August  9, 
1990),  55  FR  33568  (SR-CBOE-B9-30). 

■  ORS  is  a  CBCK  computer-driven  support  system 
that  distributes  customer  orders  received  from 
member  firms  to  designated  destinations  on  the 
CBOE  floor. 

*  See  note  7,  supra,  for  the  approval  orders 
regarding  market  maker  eligibility  requirements  for 
RAES  in  equity  and  SPX/NSX  options. 

■"  RAES  orders  to  buy  are  executed  at  the  lowest 
offering  price:  while  RAES  orders  to  sell  receive 
execution*  at  the  higheat  bid  price. 


for  entry  into  RAES  in  equity  and  index 
options,  respectively.  These 
Committees,  however,  can  only  make 
determinations  regarding  the  size  of 
RAES  elgible  orders  within  limits  that 
have  been  approved  by  the  Commission. 

Second,  the  Exchange  proposes  to 
increase  the  maximum  size  of  RAES 
eligible  orders  for  equity  options.  The 
current  limit  for  RAES  eligibility  for 
equity  options  is  ten  contracts  and  the 
Exchange  proposes  to  increase  the 
contract  size  limit  for  equity  options 
orders  to  twenty  contracts.  By  contrast, 
the  current  order  size  limit  for  RAES  in 
SPX/NSX  options  is  up  to  99  contracts. 

Third,  the  Exchange  proposes  to 
clarify  its  operational  procedures 
appUcable  to  RAES  for  equity  and  SPX/ 
NSX  options  to  account  for 
technological  improvements  to  the 
system.  When  the  RAES  operational 
procedures  were  established,  it  was 
necessary  to  manually  integrate  orders 
on  the  book  with  orders  entered  through 
RAES."  Since  that  time,  however,  the 
CBOE  has  developed  the  computer 
capability  automatically  to  provide  book 
priority  through  its  computerized  routing 
system  during  normal  market 
conditions,  llie  CBOE  proposals 
continue  to  provide,  however,  that,  in 
the  case  of  options  on  IBM,  and  in  the 
case  of  unusual  market  conditions  for 
other  option  classes,  a  transaction  on 
RAES  can  take  place  at  the  price  of  the 
best  bid  or  offer  reflected  by  a  booked 
order.  The  Exchange  proposes  that  a 
declaration  of  unusual  market 
conditions  only  may  be  declared  by  the 
Exchange's  Vice  Chairman  and 
Chairman  of  the  Market  Performance 
Committee,'* 


' '  Previously,  for  example,  if  the  disseminated 
best  bid  or  offer  was  an  order  on  the  book  and  a 
public  customer  order  was  executed  against  a 
market  maker  on  RAES,  then  that  market  would  be 
obligated  to  either  buy  or  sell  against  that  best  book 
bid  or  offer.  Accordir\gly.  the  RAES  order  would  be 
executed  nearly  simultaneously  with  the  booked 
order  at  the  booked  order's  limit  price  and  the 
market  maker  would  have  a  flat  position  with 
respect  to  the  two  trades.  Under  the  amended 
procedures,  when  the  best  bid  or  offer  is  presented 
by  a  booked  order,  book  priority  is  maintained  by 
having  incoming  RAES  orders  routed  in  accordance 
with  each  member  firm's  routing  parameters,  either 
to  the  trading  crowd  or  the  member  firm's  book.  The 
rerouted  RAES  order  can  then  be  voiced  in  the 
crowd  and  traded  against  the  limit  order  book.  Due 
to  operational  considerations,  however,  with 
respect  to  IBM  options  and  in  other  options  classes 
in  the  case  of  unusual  market  conditions,  all  RAES 
orders  will  still  be  instantly  executed. 

"  Currently,  a  declaration  of  unusual  market 
condition*  for  any  options  class  may  be  made  by 
the  Exchange's  Vice  Chairman  and  President  (or 
their  representatives). 
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Fourth,  the  Exchange  proposes  to 
include  in  its  RAES  operational 
procedures  for  equity  and  SPX/NSX 
options  spedal  provisions  applicable  to 
possible  erroneous  RAES  trades. 
Specifically,  the  Exchange  proposes  that 
the  price  of  RAES  trades  executed  at 
erroneous  market  quotes  should  be 
adjusted  to  refled  accurately  the  market 
quote  at  the  time  the  RAES  trade 
originally  was  executed.  The  Exchange 
proposes  that  all  such  corrections  would 
require  the  approval  of  an  Exchange 
floor  official,** 

Fifth,  the  Exchange  proposes  to  codify 
into  the  RAES  operational  procedures 
for  equity  and  SPX/NSX  options  a 
reasonability  test  for  marketable  limit 
orders.**  This  test  is  designed  to 
prevent  the  automatic  execution  of  limit 
orders  that  are  significanUy  away  fitim 
the  market  because  in  such  instances 
the  size  of  the  discrepancy  between  the 
market  price  and  customer  order 
suggests  that  further  review  of  the 
correctness  of  the  public  customer  order 
by  the  member  firm  is  appropriate 
before  the  order  is  executed.** 

Sixth,  the  Exchange  proposes  to 
clarify  some  existing  policies  regarding 
the  execution  of  RAES  orders. 
Specifically,  the  proposed  additions 
provide  that:  (1)  Marketable  limit  orders 
may  use  RAES;  (2)  only  non-broker- 
dealer  orders  are  allowed  on  RAES;  and 
(3]  orders  may  not  be  split  to  meet  the 
size  eligibility  requirement  for  RAES 
orders.  Additionally,  the  CBOE  proposes 
that  the  RAES  operational  procedures 
shall  apply  to  options  classes  that  are 
included  in  the  Designated  Primary 
Market  Maker  ("DPM"]  pilot  program. 


"  In  the  event  that  an  incorrect  fill  on  a  RAES 
trade  is  detected  during  the  trading  day,  then  in 
such  circumstances:  1)  the  market  maker  or  member 
firm  who  first  notices  the  print  outside  the 
prevailing  market  quotes  should  promptly  notify  the 
RAES  Supervisor  (an  Exchange  staff  person  that 
monitors  the  RAES  System);  2)(  the  RAES 
Supervisor  then  will  examine  the  time  and  sale* 
report  of  the  trade  (the  Market  Data  Retrieval 
("MDR"))  to  determine  if  the  market  quote  and/or 
RAES  trade  are  erroneous:  and  3)  if  the  RAES  trade 
is  erroneous,  the  RAES  Supervisor  will  make  the 
correction  to  the  trade  and  the  MDR.  All  corrections 
then  must  be  approved  by  a  floor  official.  See 
RAES,  CROC  Circular  to  Members,  February  1990. 

**  A  marketable  limit  order,  for  purposes  of  the 
CBOE's  proposal,  is  a  limit  order  where  the 
specified  price  at  which  to  sell  Is  below  the  current 
bid,  or,  if  to  buy,  is  at  or  above  the  current  offer. 

•*  Specifically,  the  CBOE'S  proposals  provide  that 
marketable  limit  orders  will  not  be  executed  to  sell 
for  less  or  buy  for  more  than  the  specified  price,  but 
the  order  can  be  executed  to  sell  for  a  higher  price 
or  buy  for  a  lower  price.  However,  the  prosposals 
provide  that,  if  the  order's  limit  price  is  under  S3, 
RAES  will  execute  the  order  only  if  the  necessary 
bid  or  offer  is  V%  point  or  less  from  the  limit  price.  If 
the  order's  limit  price  is  S3  or  more.  RAES  will 
execute  the  order  only  if  the  necessary  bid  or  offer 
i*  one  dollar  or  le**  from  the  limit  price. 
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FinaUy,  the  Exchange  proposes  to 
incorporate  its  operational  procedores. 
as  amended  by  ftiis  fihng,  into  the 
Exchange's  Riides.  The  Ktchange 
believes  that  it  wriD  be  beneficial  to  its 
members  and  public  investors  to  include 
these  operational  procedures  in  its 
Rules. 

The  Coounission  finds  that  the 
proposed  rule  changes  are  consistent 
wiA  die  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sectimi  6(b)(5).** 
Specifically,  the  Commission  believes 
that  these  proposals,  by  developing, 
expanding,  and  enhancing  the  CBOE's 
automatic  execution  systems  for 
options,  will  help  improve  market 
effidency  and  contribute  to  the  smooth 
handling  of  small  public  customer 
orders. 

The  Commission  beheves  that  it  is 
appropriate  to  approve  the  RAES 
operational  procedures  for  SPX/NSX 
options  on  a  permanent  basis  because  of 
the  system's  performance  during  the 
pilot  program.*''  Specifically,  the 
Exchange  represents  that  it  has  not 
experienced  any  significant  problems 
regarding  the  operatton  of  RAES  in 
SPX/NSX  and  the  Exchange,  based  on 
its  tests,  beeves  that  the  RAES  system 
capacity  is  capable  of  handfing  a 
significant  increase  in  additional 
orders.*' 

With  regard  to  the  pr(^>o6ed 
operational  procedures  for  eqaity 
options,  the  Commieuon  believes  that  it 
is  appn^mate  to  provide  the  Exchange 
with  the  authority  to  increase  the  size  of 
orders  eligible  for  entry  into  RAES  in 


UMl 


'•15U.S.C7aflbX5)(19e2). 

■''  See  letters  from  Rot>ert  P.  Ackermann.  Vice 
President.  Legal  Services.  CBOE.  io  Howard 
Kramer.  Division  of  Market  Regulation,  dated 
lanuary  22, 1980  and  |uiy  24, 1990. 

'•  See  letter  from  Robert  Acfceimann.  Vice 
President.  CBOE,  to  Howard  Kr»n»er.  Division  of 
Market  Regulation,  dated  futy  24. 1990.  Tie 
Commission  notes  that  tlie  existing  operational 
procedures  for  SPX/NSX  options  permit  pubHc 
customer  orders  as  large  as  99  contracts  to  be 
entered  into  RAES.  In  practice,  however,  the 
Exchange  has  only  pei milted  otders  of  ten  or  fewer 
contracts  on  RAES  in  SPX/NSX  options.  Ahhoogfa 
the  Commission  recogniies  the  potential  benefits  of 
increasing  tlie  size  of  public  customer  orders  that 
are  entered  in  RAES.  the  Commission  believes  that 
any  decision  by  the  Exchange  (o  increase  the  size  of 
SPX/NSX  options  orders  into  RAES  should  be 
measured,  and.  more  specifically,  the  Comraiaaion 
believes  that  the  Exchange,  before  dccidmg  to 
expand  the  siae  of  RAES  eUgibte  onlers.  shoald 
carefully  consider  the  potential  iapact  that  any 
such  increases  would  have  on  the  RAES  aysleni  and 
the  SPX/NSX  •rading  cnnvd. 


equity  options  to -twenty  contracts,  hi 
support  of  its  proposal,  the  Exchange 
submitted  data  to  the  Commission  fliat 
indicated  that  the  RAES  system  for 
equity  optitms  would  be  reasonably 
desipied  to  handle  the  higher  vohrnie  of 
orders  that  would  resuh  from  increasing 
the  site  of  eligible  orders  to  twenty 
contracts.  *•  Acctwdingly.  the 
Commission  believes  that  this 
expansion  is  appropriate  and  thereby 
will  extend  the  benefits  of  autoniatic 
execution  of  RAES  to  larger  public 
customer  orders. 

The  Commission  also  beHeves  that  the 
Exchange  proposals  regarding  erroneous 
market  quotes  and  marketable  limit 
orders  are  consistent  with  just  and 
equitable  principles  of  trade  and  the 
protection  of  investors.  Specifically,  the 
Commission  believes  that  procedures  to 
correct  oroneoos  trades  in  a  timely 
manner  is  in  the  interest  of  all  parties. 
Moreover,  the  Commission  beheves  the 
proposal  includes  adequate  Exchange 
oversight  and  review  procedures  by 
requiring  the  approval  of  a  floor  official 
before  any  such  corrections  are  made. 
Additionally,  the  Commission  beheves 
the  reasonabihty  standard  for  market 
limit  orders  is  in  the  interest  of  pubUc 
investors.  The  proposed  standard  will 
provide  a  check  against  orders  where  a 
mistake  in  price  or  option  series  may 
have  been  made  by  either  a  customer  or 
a  member  firm.  Moreover,  because  the 
RAES  system  pron4>tly  returns  the 
questioned  order  to  the  member  firm, 
the  member  firm,  rafter  than  an 
automated  system,  will  decide  whether 
the  order  should  be  promptly  executed 
or  whether  clarification  is  needed  fit)m  a 
public  customer  or  broker. 

The  Commission  beUeves  that  it  is 
appropriate  for  the  CBOE  to  clarify  its 
procedures  to  reflect  the  operational 
changes  resulting  from  the  Exchange's 
computer  capability  to  reroute  orders  to 
protect  orders  on  the  book  during 
normal  market  ccmditions.  The  proposed 
procedures  will  provide  for  more 
streamlined  and  efficient  handling  of 
orders  because  market  makers  no  longer 
must  enter  into  offsetting  trades,  die 
execution  of  orders  op  the  book  will  not 
be  delayed  due  to  the  operation  of 


■*  See  letter  from  Robert  P.  Ackermann.  Vice 
President  Legal  Services.  CBOE.  to  Howard 
Kramer,  Division  of  Market  Regulation,  dated  {une 
27. 1990  at  2.  The  Exchange's  daU  for  May  1990. 
suggests  that  increasing  the  eligible  order  size  to 
twenty  contract  for  equity  options  would  be  an 
increase  of  4,193  contracts  and  232  orders  per  day 
on  RAES.  a  52%  and  WX,  increase,  respectively.  The 
Exchange  beheves  that  there  will  be  do  negative 
system*  impact  lesutting  fmn  such  an  increase. 


RAES,  and  booked  orders  wiH  always 
be  executed  before  RAES  orders,  absent 
unusual  market  contiitions.  The 
Commission  notes  that  the  proposed 
procedures  still  require  a  decision  by 
senior  Exchange  management  before  a 
declaration  of  unusual  market 
conditions  can  be  made. 

The  Commission  beUeves  that  the 
other  prqposed  changes  to  the 
operational  procedures  for  eqaity  and 
SPX/NSX  options  do  not  substantially 
alter  fte  Exchange's  current 
interpretations  and  policies  governing 
RAES,  but  rather  darify  existing 
operaticmal  procedures  and  codify  into 
the  Exchange's  rules  improvements  that 
have  been  made  to  tf»e  RAES  system. 
For  example,  the  Commission  believes  it 
is  beneficial  for  the  CBOE  to  darify  the 
RAES  operational  procedures  to  provide 
that  large  orders  cannot  be  split  so  that 
they  are  RAES  eligible,  that  only  non- 
broker-dealer  orders  are  allowed  on 
RAES,  that  RAES  operational 
procedures  apply  to  equity  options 
classes  that  are  induded  in  DPM  pilot 
programs,  and  that  EFPC  and  IFPC 
exercise  oversight  over  the  operatton  of 
equity  and  SPX/NSX  RAES  operations, 
respectively. 

Finally,  fte  Commission  bdieves  that 
it  is  beneficial  to  incorporate  die  RAES 
operational  procedures,  indoding  the 
proposed  amendments,  into  the 
Exchange's  rules.  RAES  provides  paUic 
customer  orders  with  the  advantages  of 
automatic  execution  and  a  significant 
portion  of  pubbc  customer  orders  are 
executed  through  RAES.  Accordmgly. 
the  Commission  believes  that  it  is 
important  that  the  rules  rdating  to  all 
aspects  of  RAES,  including  die 
operational  procedures,  be  incorporated 
into  the  Exchange's  rules  in  order  to 
provide  more  ready  access  of  diese 
standards  and  procedures  to  market 
participants  and  investors. 

//  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*°  that  the 
proposed  rule  changes  (SR-CBOE-8»-27 
and  SR-CBOE-89-29)  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Dated:  September  S,  1990. 
Mwgarat  R  McFariond, 
Deputy  Secretary. 

[FR  Doc.  90-21503  Filed  9-12-flO;  8:45  am] 
Btuate  cooc  mo-avii 
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(Release  No.  94-28405;  Flit  Na  8R-NASD- 
90-351 

Self-Regulatory  Organizations; 
PropoMd  Riie  Change  by  National 
Association  of  Securities  of  Socurltles 
Dealers,  Inc.  Relating  to  a  Proposed 
Rule  Change  to  Articios  11  and  ill  of  the 
NASO  Code  of  Procedure 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  13, 1990,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD "  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  Tlie 
Commission  ia  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  hiterested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sultstance  of 
die  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  section 
19(b)(1)  of  the  Act,  the  NASD  is 
herewith  filing  a  proposed  rule  change 
to  Artides  n  and  III  of  die  NASD  Code 
of  Procedure  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Proposed  Amendments  to  the  Code  of 
Procedure 

Article  I— ^plication  and  Purpose  of 
Code  11 

Definitions 

Sec.  2.  (a)  Unless  otherwise  provided, 
terms  used  in  the  Code  of  Procedure 
shall  have  the  meaning  as  defined  in 
Article  I  of  the  By-Laws  and  Artide  II, 
section  1[I]  of  die  Rules  of  Fair  Practice. 
•       •        •        *        • 

(c)  The  term  "Market  Surveillance 
Committee"  means  the  [is  a  standing] 
committee  of  the  Corporation  or  Board 
[of  Governors]  which  is  responsible  for 
handling  alleged  violations  of  appUcable 
rules  of  the  Corporation  concerning 
trading  of  securities,  including 
applicable  rules  involving  quotations, 
transaction  execution  and  reporting, 
trading  practices  and  insider  trading  as 
well  as  other  such  matters  assigned 
[delegated]  to  it  by  die  Board  [of 
Governors]. 

(d)  The  term  "National  Business 
Conduct  Committee"  means  the  [is  a 
standing]  committee  of  the  Board  [of 
Governors]  which  is  authorized  to 
exercise  powers  assigned  [delegated]  to 
it  by  the  Board  in  connection  with 
disciplinary  and  other  matters. 


(e)  An  "Extended  Hearing"  is  a 
hearing  under  Article  II,  section  4  [or 
Article  III.  section  2(a)]  of  the  Code  of 
Procedure  that  is  so  designated  by  a 
Distrid  Business  Conduct  Committee[,] 
or  the  Market  Surveillance  Committee[,]. 
An  "Extended  Proceeding" is  a 
proceeding  under  Article  111,  sections  2 
(h)  and  (i)  of  the  Code  of  Procedure  that 
is  so  designated  by  [or]  th§  National 
Business  Conduct  Committee. 

(f)  An  "Extended  Hearing  Committee" 
is  a  committee  constituted  as  provided 
in  the  Code  of  Procedure  to  sit  as  a 
hearing  panel  for  an  Extended  Hearing. 
An  "Extended Proceeding  Committee"  is 
a  committee  constituted  as  provided  in 
the  Code  of  Procedure  to  sit  as  a  panel 
for  an  Extended  Proceeding. 

(g)  The  Term  "NASDAQ  Hearing 
Review  Committee  "  means  the 
committee  of  the  Corporation  or  the 
Board  which  is  responsible  for  handling 
matters  regarding  persons  aggrieved  by 
the  operations  of  the  NASDAQ  System, 
NASDAQ  qualifications  and  related 
issues. 

Article  II— Disciplinary  Actions  by  the 
District  Business  Conduct  Committees, 
the  Market  Surveillan(x  Committee  and 
Others 

Venue 

Sec.  5.  (c)  In  the  event  the  Committee 
considering  a  complaint  is  changed,  the 
complaint  shcdl  be  processed  to 
completion  by  the  Committee  to  which 
the  complaint  was  transferred.  In  the 
event  the  boimdaries  [of  one  or  more]  or 
number  of  diatiiciB  shoidd  be  changed, 
any  complaint  pending  in  a  district  shall 
be  processed  to  completion  by  the 
District  Business  Conduct  Committee  for 
the  newly  constituted  district  which 
would  have  had  jurisdiction  had  the 
complaint  been  filed  subsequent  to  the 
effective  date  of  the  number  or 
boundary  changes. 


Acceptance.  Waiver  and  Consent  and 
Summary 

Complaint  Procedures 

Sec.  10.  A  Committee  may.  prior  to 
issuance  of  a  complaint  under  section  1 
of  this  Article,  impose  discipUnary 
penalties  pursuant  to  the  procedures  set 
forth  under  this  section  10. 

Acceptance,  Waiver  and  Consent  of  the 
Respondent 

(a)  If  the  Committee  has  reason  to 
believe  a  violation  has  occurred  and  the 
member  or  associated  person  does  not 
dispute  the  violation,  the  Committee 
may  suggest  that  the  member  or 
associated  person  submit  a  letter 
containing  an  acceptance  of  a  finding  of 


violations,  a  waiver  of  all  rights  of 
appeal  to  the  National  Business 
Conduct  Committee  (and  any  review 
thereof  by  the  Board  of  Governors),  the 
Securities  and  Exchange  Commission 
and  the  courts  or  to  otherwise  challenge 
or  contest  the  validity  of  the  Order 
issued  if  the  letter  is  accepted,  and  a 
consent  to  the  imposition  of  sanctions. 
The  letter  shall  describe  the  act  or 
practice  engaged  in  or  omitted;  the  rule, 
regulation  or  statutory  provision 
violated;  and  the  sanction  to  be  imposed 
therefore.  If  the  Committee  then 
concludes  that  the  Letter  of  Acceptance. 
Waiver  and  Consent  is  appropriate  and 
should  be  accepted,  it  shall  be  submitted 
to  the  National  Business  Conduct 
Committee.  If  the  letter  is  accepted  by 
the  National  Business  Conduct 
Committee,  it  shall  become  final  and 
shall  constitute  the  complaint,  answer 
and  decision  in  the  matter.  If  the  letter  is 
rejected  by  [either]  the  Committee  or  the 
National  Business  Conduct  Committee, 
any  acceptances,  waviers  and  consents 
contained  therein  shall  not  be 
considered  in  any  further  complaint 
action  which  may  be  taken  against  the 
member  or  associated  person. 


Summary  Complaint  Procedure 

(b)(4)  Acceptance  by  a  respondent  of 
an  offer  as  described  above  shaU 
constitute  the  respondent's  admission  of 
the  violations,  acceptance  to  the 
sanction  and  a  waiver  of  all  rights  of 
appeal  to  the  National  Business 
Conduct  Committee  (and  any  review 
thereof  by  the  Board  of  Governors),  the 
Securities  and  Exchange  Commission 
and  the  courts  or  to  otherwise  challenge 
or  contest  the  validity  of  the  decision, 
and  the  complaint  and  related 
documents  shall  constitute  the 
Committee's  decision  and  the  record  in 
the  case.  Receipt  of  respondent's 
acceptance  by  the  Committee  shall 
conclude  the  proceedings  as  of  the  date 
the  acceptance  is  received,  without 
further  notice  to  the  respondent,  under 
the  conditions  stated  in  the  offer,  subject 
to  paragraphs  (5)  and  (6). 

Settlement  Procedure 

Sec.  11.  (c)  Every  Offer  of  Setdement 
shall  be  in  writing  and  shall  contain  in 
reasonable  detail: 
•        •        *        *        • 

(5)  a  waiver  of  all  rights  of  appeal  to 
the  National  Business  Conduct 
Committee  (and  any  review  thereof  by 
the  Board  of  Governors),  the  Sectuities 
and  Exchange  Commission  and  the 
courts  or  to  otherwise  challenge  or 
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contest  the  validity  of  the  Order  iMoed 
if  the  Offer  of  Settlaaeot  is  accefiied. 


Complaints  Dvected  by  tfw  Board  [of 
Governors]  or  the  Natioaal  Busiaeas 
Conduct  Committee 

Sec.  12.  The  National  Business 
Conduct  Committee  and  the  Board  [of 
Governors]  shall  each  have  the 
aotfiority  when  ^on  the  basis  of 
information  and  belief  [it]  either  is  oi 
the  opinion  tfiat  any  act,  practice  or 
Conrniission  of  any  member  of  fte 
Corporation  or  of  any  person  associated 
with  a  member  of  the  Corporation  is  m 
violation  of  any  role,  regulation  or 
statutory  provision,  to  file  a  complaint 
with  a  Committee  against  sncfa  member 
or  such  person  associated  witii  a 
member  or  to  instruct  any  Committee  to 
do  so,  and  any  such  complaint  dtall  be 
handled  in  accordance  witfi  diis  Article. 

Article  lU— Review  of  Disciplinary 
Actions  fond  Proceedings  Before}  by  the 
National  Business  Conduct  Committee 
and  the  Board  [of  GovernorsJ 

Sec.  1.  (a]  If  a  Committee  shall  take 
any  disciplinary  action  against  any 
member,  or  shall  dismiss  any  complaint 
as  herein  provided,  such  action  or 
dismissal  shall  be  subject  to  review  by 
the  National  Business  Conduct 
Committee  [Board  of  Governors]  on  its 
own  motion  within  45  calendar  days 
after  the  date  of  the  decision.  Any  snch 
action  or  dismissal  shall  also  be  subject 
to  review  upon  appHcation  by  any 
person  aggrieved  diereby,  filed  within  IS 
calendar  days  aftCT  the  date  of  the 
decision.  Application  to  the  National 
Business'  Conduct  Committee  [Board  of 
Governors]  for  review,  or  the  institution 
of  review  by  the  National  Business 
Conduct  Committee  [Board  of 
Governors]  on  its  own  motion,  shall 
operate  as  a  stay  of  any  such  action  or 
dismissal,  until  a  decision  is  rendered 
by  the  National  Business  Conduct 
Committee  pursuant  to  section  6  of  this 
Article  or  by  the  Board  in  cases  of 
discretionary  reivew  pursuant  to  section 
7  of  this  Article  [of  Governors  upon  such 
review  as  hereinafter  provided]. 

(b)  If  a  respondent  or  any  aggrieved 
person  who  has  made  application  to  the 
National  Business  Conduct  Committee 
[Board  of  Governors]  for  a  review  shall 
withdraw  the  appeal  widiout  a 
determination  by  the  National  Business 
Conduct  Committee  [Board  of 
Governors]  on  the  merits  thereof,  the 
National  Business  Conduct  Committee 
[Board  of  Governors]  sbaD  have  an 
additional  period  of  45  calendar  days 
subsequent  to  the  withdrawal  in  which 


to  detensine  whedier  it  sfadl  review  Ike 
matter  oa  its  own  motioB. 

^  Proceedmgs  [Before  the  Board] 

Sec.  2.  (a)  bi  the  case  (^  an  appeal  or 
call  for  review,  the  party  seeking  review 
may  request  a  hearing,  tf  a  party  desires 
a  hearing,  it  should  be  requested  in  hia 
application  for  review.  A  party  sobfect 
to  a  call  for  review  may  request  a 
hearing  within  fifteen  (15)  calendar  days 
of  not^ation  of  the  call  for  review.  If  a 
request  is  made,  a  hearing  shall  be 
granted,  subject  to  the  limitations  of 
section  2(f)  below.  In  the  absence  ci  a 
request  for  a  hearing,  ttie  National 
Business  Conduct  Committee  [Board  of 
Governors]  may  have  any  matter  set 
down  for  a  beuing. 

(c)  If  a  hearing  is  not  held,  die  matter 
shall  be  considered  on  the  basis  of  ^le 
record  before  the  Committee,  and 
written  briefe,  if  submitted  [as 
applicable].  For  purposes  of  this  section, 
the  record  before  the  Committee  shall 
include  the  complaint,  respondent's 
answer,  the  transcript  of  the  Committee 
hearing,  any  exhibits  reviewed  by  the 
Committee,  and  the  Committee  decision. 

(d)  Unless  otherwise  consented  to  by 
the  parties,  all  hearings  shall  be  held 
before  a  hearing  panel,  and  all  on-the- 
record  reviews  shall  be  conducted  by  a 
review  panel,  appointed  by  the  National 
Business  Conduct  Committee  consisting 
of  two  or  more  persons,  all  of  whom  are 
current  or  former  Coventors  associated 
widi  members  of  the  Corporation],  at 
least  one  of  whom  shall  also  be  a 
current  or  former  member  of  the  Board 
of  Governors]. 

(e)  A  hearing  on  review  by  tfie 
Natitmal  Business  Conduct  Committee 
[Board]  shall  consist  of  oral  arguments 
limited  to  a  total  period  of  thirty  (30) 
minutes  each  for  argument  and  response 
by  respondent  and  for  argument  and 
response  by  complainant,  unless 
extended  by  the  hearing  panel  in  its 
discretion  for  good  cause  shown.  The 
National  Business  Conduct  Committee's 
[Board's]  review  shall  be  limited  to 
consideration  of  oral  arguments,  written 
briefs,  if  submitted  [as  applicable],  and 
the  record  before  the  Committee.  A 
record  of  the  hearing  shall  be  kept  in  all 
cases. 

(f)  Any  application  for  review  of  a 
matter  in  which  the  party  seddng 
review  did  not  participate  in  the 
proceedings  before  the  Committee  but 
shows  good  cause  for  the  failure  to 
participate,  shall  aormally  be  dismissed 
by  the  National  Basiness  Conduct 
Committee  [Board]  and  lemanded  to  the 
Committee  for  further  proceedings.  If  the 
party  seeking  review  ^A  not  participate 


in  the  preceedii^  befove  the  Committee 

and  does  not  show  good  cause  for 
failure  to  participate,  the  matter  shall  be 
considered  by  die  National  Business 
Conduct  Committee  [Board]  on  the  basis 
of  the  record  before  die  Committee, 
including  written  briefs  //submitted  to 
die  National  Business  Condact 
Committee  [Board,  as  appHcabte].  For 
purposes  of  this  paragra]^  failure  to 
participate  shall  mean  failure  to  file  an 
answer  or  otherwise  respond  to  a 
complaint  or  failure  to  a^iear  at  a 
hearing  pursuant  to  Article  II,  section  4 
of  this  Code.  A  party  seeking  review 
who  failed  to  request  a  hearing  before  a 
Committee  pursuant  to  Article  II,  section 
4  of  diis  Code,  shall  be  permitted  to 
have  a  hearing  en  review  as  provided  in 
thissectioo. 

ig)  Any  application  for  review  as  to 
which  the  party  seeking  review  {sib  to 
advise  the  National  Business  Conduct 
Committee  [Board]  of  the  basis  for 
seeking  review,  or  otherwise  fefis  to 
provide  information  or  submit  a  written 
brief  in  response  to  a  request,  may  be 
dismissed  as  abandoned  and  the 
decision  of  the  Committee  shall  become 
the  final  disciplinary  action  t^the 
Corporation  for  purposes  qfsectioa  §  of 
this  Article  (Assodatifm  action). 

(j[l])  The  hearing  or  on-dienpeeord 
review  panel  shall  present  its 
recomaiended  findings  and  sanctions  to 
the  National  Business  Conduct 
Committee.[.]  [The  National  Business 
Conduct  Committee  shall  make  its 
recommended  findings  and  sanctions  to 
the  Board  of  Governors]  which  shall 
make  the  final  determination. 

Evidence  in  Naticutal  Business  Conduct 
Committee  Proceedings 

Sea  3.(a)  A  party  to  the  National 
Business  Conduct  Committee  [Board's] 
review  may  apply  to  the  National 
Busiaess  Conduct  Committee  [Board] 
for  leave  to  adduce  additional  evidence. 
If  the  party  provides  notice  of  die 
intention  to  introduce  such  evidence  no 
lata*  dian  ten  (10)  dasrs  prior  to  die  date 
of  the  hearing,  identifies  and  describes 
the  evidence,  and  satisfies  the  burden  of 
demonstrating  diat  diere  was  good 
cause  iat  fadbig  to  adduce  it  before  the 
Committee  and  Aat  the  evidence  is 
material  to  the  proceeding,  die  National 
Business  Condact  Committee  [Beart^ 
may,  in  its  discretion,  permit  the 
evidence  to  be  introduced  into  die 
record  on  review  or  may  remaad  the 
case  to  die  Conanittee  for  further 
proceedings  in  whatever  manaer  and 
subject  to  whatever  conditioBs  the 
National  Business  Conduct  Committee 
[Board]  considers  appropriate.  Ob  its 


own  motion,  the  National  Business 
Conduct  Coaunittee  [Board]  may  direct 
that  the  record  (m  review  be 
si4>pleinented  with  such  additional 
evidence  as  it  may  deem  relevant 

(b)  Where  leave  to  adduce  additional 
evidence  is  granted,  the  Corporation 
staff  or  the  complainant  if  other  than  a 
Committee,  and  the  respondent  shall 
make  available  to  the  National  Business 
Conduct  Committee  [Board]  hearing  or 
review  panel  and  to  the  parties  all 
documentary  evidence  which  was  not 
part  of  the  record  before  the  Conunittee 
no  later  than  five  (5)  business  days 
before  the  hearing. 


Powers  of  ^e  National  Business 
Conduct  Committee  [Board]  on  Review 

Sec  4.  In  any  proceeding  to  review 
any  disciplinary  action  taken  or 
dismissed  by  a  Committee,  the  National 
Business  Conduct  Committee  [Board  of 
Governors]  may  affirm,  dismiss,  modify 
or  reverse  dismissals  with  respect  to 
each  of  the  Committee  findings  or 
remand  the  matter  with  appropriate 
instructions  to  the  Committee.  The 
National  Business  Conduct  Committee 
[Board  of  Governors]  may  affirm, 
increase,  or  reduce  any  sanction,  or 
impose  any  other  fitting  sanction. 

Decision  of  the  National  Business 
Conduct  Committee  [Board] 

Sec.  5.(a)  In  any  proceeding  to  review 
any  disciplinary  action  taken  by  a 
Committee  or  a  dismissal  by  a 
Committee  if  the  National  Business 
Conduct  Cammittee  [Board  of 
Governors]  determines  that  a  violation 
alleged  in  the  complaint  has  occurred,  it 
shall  issue  a  written  decision  which 
shall  set  forth: 

(1)  The  act  or  practice  which  the 
respondent  has  been  found  to  have 
engaged  in  or  omitted; 

(2)  The  rule,  regulation,  or  statutory 
provision  which  such  act  or  omission  to 
act  is  deemed  to  violate; 

(3)  The  basis  upon  which  the  findings 
are  made;  and 

(4)  The  sanction  imposed  and  the 
reason  therefor. 

Notification  of  Decision;  Final 
Disciplinary  Action 

Sec.  8.  Unless  a  matter  is  called  for 
discretionary  review  by  the  Board 
pursuant  to  Section  7  of  this  Article,  the 
decision  of  the  National  Business 
Conduct  Committee  shall  constitute 
final  disciplinary  action  fntfurposes  of 
Section  8  of  this  Article,  and  t[T]lie 
complainant  the  respondent  and  the 
member  of  the  C(nporati<ni  with  whom 
the  respondent  is  presently  an 
associated  person  shall  be  promptly 


notified  and  SNit  a  copy  of  any  written 
decisioD  roidered  by  the  National 
Business  Conduct  Committee  [Board  of 
Governors].  In  the  event  of 
discretionaty  review  by  the  Board,  the 
decision  of  the  Board  shall  constitute 
final  disciplinary  action  for  purposes  of 
Section  8  of  this  Article,  and  the 
complainant,  the  respondent  and  the 
member  of  the  Corporation  with  whom 
the  respondent  is  presently  an 
associated  person  shall  be  promptly 
notified  arid  sent  a  copy  of  any  written 
decision  rendered  by  the  Board. 

Discretionary  Review  by  the  Board 

Sea  7.  Determinations  of  the  National 
Business  Conduct  Committee  may  be 
reviewed  by  the  Board  solely  upon  the 
request  of  one  or  more  Governors.  Such 
review,  which  may  be  undertaken  solely 
at  the  discretion  of  the  Board,  shall  be 
in  accordance  with  resolutions  of  the 
Board  governing  the  review  of  National 
Business  Conduct  Committee 
determinations.  In  reviewing  any 
determination  of  the  National  Business 
Conduct  Committee,  the  Board  may 
affirm,  dismiss,  modify  or  reverse 
dismissals  with  respect  to  each  of  the 
National  Business  Conduct  Committee 
determinations  or  remand  the  matter 
with  appropriate  instructions  to  the 
National  Business  Conduct  Committee 
or  any  Committee.  The  Board  may 
affirm  increase,  or  reduce  any  sanction, 
or  impose  any  other  fitting  sanction. 
Discretionary  review  by  the  Board  shall 
operate  as  a  stay  of  any  action  or 
dismissal  by  the  Committee  and  any 
determinations  of  the  National  Business 
Conduct  Committee,  until  a  decision  is 
rendered  by  the  Board. 

Application  to  SEC  for  Review 

Sec.  8[7].  In  any  case  where  either  the 
complainant  or  the  respondent  feels 
aggrieved  by  any  final  disciplinary 
action  taken  by  the  National  Business 
Conduct  Committee  or  Board  [of 
Governors],  such  person  may  make 
application  for  review  to  the  Securities 
and  Exchange  Commission  in 
accordance  with  the  Securities 
Exchange  Act  of  1934.  as  amended.  The 
member  of  the  Corporation  with  whom 
the  respondent  is  presently  an 
associated  person  shall  be  notified 
promptly  of  any  application  for  review 
to  the  Securities  and  Exchange 
Commission. 

Article  IV— Imposition  of  Sanctions  and 
Costa 

Sanctions 

Sec.  1.  fai  any  proceeding  relating  to 
disciplinary  actions  involving  members 
and  associated  persons,  a  Committee. 


the  National  Business  Conduct 
Committee  or  the  Board  of  Governors 
may  impose  any  sanction  it  deems 
appropriate  as  set  forth  in  Article  V, 
Section  1.  of  the  Rules  of  Fair  Practice  or 
in  the  appUcable  By-Law  or  rule  of  the 
Corporation  which  was  the  subject  of 
the  complaint 

Costs  of  Proceedings 

Sec.  2.  In  any  disciplinary  action,  the 
member  or  associated  person  shall  bear 
such  part  of  the  costs  of  the  proceedings 
as  the  Committee,  the  National  Business 
Conduct  Committee  or  Board  of 
Governors  deems  fair  and  appropriate 
under  the  circumstances. 


Article  IX— Procedures  on  Grievances 
Concerning  the  Automated  Systems 

Review  by  the  NASDAQ  Hearing 
Review  Coaunittee  [Board] 

Sec.  6.  The  decision  shall  be  subject  to 
review  by  the  NASDAQ  Hearing 
Review  Committee  [Board  of  Governors] 
on  its  own  motion  within  45  calendar 
days  after  issuance  of  the  written 
decision.  Any  such  decision  shall  also 
be  subject  to  review  upon  application  of 
any  person  aggrieved  thereby,  filed 
within  15  calendar  days  after  issuance. 
The  institution  of  a  review,  whether  on 
application  or  on  the  initiative  of  the 
NASDAQ  Hearing  Review  Committee 
[Board],  shall  not  operate  as  a  stay  of 
the  decision. 

Findings  of  the  NASDAQ  Hearing 
Review  Committee  [Board]  on  Review 

Sec.  7.  Upon  consideration  of  the 
record,  and  after  such  further  hearings 
as  it  shall  order,  die  NASDAQ  Hearing 
Review  Committee  [Board]  shall  affirm, 
modify,  reverse,  dismiss,  or  remand  the 
decision.  The  NASDAQ  Hearing  Review 
Committee  [Board]  shall  set  forth 
specific  grounds  upon  which  its 
determination  is  based. 

Discretionary  Review  by  the  Board 

Sec.  8.  Determinations  of  the 
NASDAQ  Hearing  Review  Committee 
may  be  reviewed  by  the  Board  solely 
upon  the  request  on  one  or  more 
Governors.  Such  review,  which  may  be 
undertaken  solely  at  the  discretion  of 
the  Board,  shall  be  in  accordance  with 
resolutions  of  the  Board  governing  the 
review  of  NASDAQ  Hearing  Review 
Committee  determinations.  The  Board 
shall  affirm,  modify  or  reverse  the 
determinations  of  the  NASDAQ  Hearing 
Review  Committee  or  remand  the 
matter  to  the  NASDAQ  Hearing  Review 
Committee  with  appropriate 
instructions.  The  institutioa  0/ 
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discretionary  review  by  the  Board  shall 
not  operate  as  a  stay  of  the  decision. 

Application  to  Conunission  for  Review 

Sec.  9(8].  In  any  case  where  a  person 
feels  aggrieved  by  any  decision  [of  the 
Board  of  Governors  taken]  issued 
pursuant  to  Section  7  or  Section  8  of  this 
Article,  the  person  may  make 
application  for  review  to  the  Securities 
and  Exchange  Commission  in 
accordance  with  the  Securities 
Exdiange  Act  of  1934,  as  amended. 

Article  X— Miscellaneous 

Grounds  of  Disqualification  to 
Participate  in  Proceedings 

Sec.  1.  No  member  of  the  Board  [of 
Covemon],  National  Business  Conduct 
Committee,  any  Committee  or  [any] 
other  committee  or  subcommittee 
governed  by  this  Code  shall  in  any 
manner,  directly  or  indirectly, 
participate  in  the  determination  of  any 
matter  substantially  affecting  his 
interest  or  the  interests  of  any  person  in 
whom  he  is  directly  or  indirectly 
interested.  In  any  such  case  the 
particular  member  shaU  disqualify 
himself,  or  shall  be  disqualified  by  the 
Chairman  of  the  [any  such]  Board, 
National  Business  Conduct  Committee, 
or  any  such  Committee  or  other 
committee  or  subcommittee  governed  by 
this  Code. 

Reports  and  Examination  of  Books  cmd 
Records 

Sec.  2.  For  the  purpose  of  any 
examination],]  or  determination  as  to 
any  proceeding  pursuant  to  this  Code, 
any  hearing  panel.  Committee,  other 
committee  or  subcommittee  governed  by 
this  Code,  the  National  Business  Coduct 
Committee  or  the  Board  [of  Governors], 
and  [or]  any  duly  authorized  agent  or 
agents  thereof  [of  any  such  hearing 
panel,  Committee  or  Board],  shall  have 
the  right  to  require  any  member,  [or] 
person  associated  with  a  member,  or 
person  no  longer  associated  with  a 
member  when  such  person  is  subject  to 
the  Corporation's  jurisdiction,  to  report, 
either  informally  or  on  the  record,  orally 
or  in  writing  with  regard  to  any 
examination,  determination  or  hearing, 
and  to  examine  the  books  and  records  of 
any  such  member  or  person  [associated 
with  a  member]. 

Rulings  on  Procedural  Matters 

Sec.  3.  Except  as  otherwise  provided 
by  this  Code,  the  Board.  National 
Business  Conduct  Committee  or  any 
hearing  panel,  Committee  or  [Board] 
other  committee  or  subcommittee 
governed  by  this  Code  shall  have 
discretion  to  make  rulings  on  all  motions 


and  odier  matters  arising  during  the 
course  of  its  proceedings  (including 
%vithout  limitation,  the  presence  of 
witnesses  after  completion  of  their 
testimony  and  of  other  persons  not 
parties  to  the  proceedinjg)  which  require 
resolution  during  the  proceeding. 

n.  Self-Regulatory  OiganizatioD's 
Statement  of  the  Pinpose  of,  and 
Statutory  Basis  for.  the  Pn^ioaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  to  Articles 
n  and  m  of  the  NASD  Code  of 
Procedure  makes  two  changes  to  the 
Code  of  Procedure  to  improve  the 
disciplinary  process  and  to  reduce  the 
burden  that  this  process  imposes  on  the 
National  Business  Conduct  Committee 
("NBCC")  and  the  Board.  The  NBCC,  a 
committee  of  the  Board  composed  solely 
of  Governors,  is  responsible  for 
reviewing  all  formal  actions  *  of  the 
District  Business  Conduct  Committees 
("DBCCs")  and  the  Market  Surveillance 
Committee  ("MSC"),  developing 
enforcement  poUcy  and  recommending 
to  the  Board  the  adoption  or  amendment 
of  rules  relating  to  the  business  conduct 
of  NASD  members. 

Although  the  existing  NBCC  structure 
works  well,  the  Board  determined  that 
the  increasing  workload  of  the  NBCC 
raises  serious  concerns.'  First,  failing  to 


■  Ponnal  diidpUiiary  actions  consist  of  siunmaiy 
complaints:  letters  of  acceptance,  waiver  and 
consent;  offers  of  settlement  and  decisions 
rendered  after  a  DBCC  or  MSC  hearing.  Informal 
actions  consist  primarily  of  letters  of  caution,  letters 
of  fiiture  observance  and  compliance,  and  staff 
interviews. 

*  In  the  period  from  1985  to  1968  alone,  the 
number  of  formal  actions  filed  by  the  DBCCs 
increased  by  Bl  percent  (from  478  to  865).  During 
this  period  the  Board  authorized  the  establishment 
of  the  MSC  in  (November  1984)  which  became  a 
significant  source  of  disdptinaiy  actions.  In  1965. 
the  MSC  filed  14  formal  actions:  in  IflSS,  if  filed  42 
formal  actions.  The  NBCC  held  SO  hearings  in  1965: 
1^  1966  this  figure  had  more  than  doubled  While 
some  of  this  increase  in  volume,  particularly  in  the 
case  of  the  MSC  reflecto  events  surrounding  th*. 
market  break  of  October  1967,  partial  figures  for 
1960  indicate  that  the  trend  is  still  upward 
compared  with  the  years  before  1967. 


address  this  increasing  burden  could       ' 
reduce  the  amoimt  of  time  available  to  . 
the  NBCC  to  address  the  increasingly 
complex  policy  issues  before  it  relating 
to  enforcement  and  the  business 
conduct  of  members.  Second,  it  could 
also  limit  the  opportunity  ot  members  of 
the  NBCC  to  participate  on  other 
committees  and  in  the  increasingly 
demanding  work  of  the  Board  itself. 
Finally,  the  increasing  burden  of  NBCC 
service  could  discourage  valuable 
prospective  industry  and  public 
cantUdates  bom  serving  on  the  Board. 
Therefore,  the  NASD  is  proposing  to 
amend  Article  ID,  section  2(d)  of  the 
NASD  Code  of  Procedure  to  require  that 
hearing  panels  (unless  the  parties 
otherwise  agree)  consist  exclusively  of 
current  or  former  Governors  associated 
with  members,  and  to  eliminate  the 
requirement  that  a  current  Governor 
serve  on  every  hearing  panel.  This 
would  permit  in  appropriate  cases, 
hearing  panels  to  be  composed 
exclusively  of  recent  former  industry 
Governors. 

The  proposed  rule  change  would  also 
amend  Article  III,  sections  6  and  7  to 
provide  that  the  decisions  of  the  NBCC 
are  the  final  decisions  of  the  NASD  in 
disciplinary  cases  and  would  not  require 
action  of  the  full  Board  to  become 
effective.  Under  the  proposed  rule 
change  the  Board  would  review  only 
those  specific  decisions  of  the  NBCC 
that  the  Board  calls  for  review  on  the 
request  of  one  or  more  Governors.* 

Service  on  hearing  panels  is  a 
substantial  part  of  the  NBCC  workload. 
Under  current  practice,  the  NBCC 
normally  appoints  a  Governor  serving 
on  the  NBCC  and  a  recent  former 
Governor  as  a  hearing  panel.^  The 
Board  has  determined  that  the 
allocation  of  the  time  of  members  of  the 
NBCC  to  the  hearing  panels  is 
increasing  to  a  level  that  could  detract 
bom  the  abiUty  of  the  NBCC  to 
effectively  address  regulatory  policy 
issues.  Accordingly,  the  Board 
determined  that  the  NBCC,  in  the  cases 
it  deems  appropriate,  should  use  its 
existing  authority  tmder  the  Code  of 
Procedure  to  appoint  hearing  panels 
consisting  of  a  current  Governor  and  a 
recent  former  Governor  and  should  be 
authorized  to  appoint  hearing  panels 


*  Ike  proposed  rale  diange  makes  parallel 
amendments  to  Article  DC  with  respect  to  the 
decisions  of  the  NASDAQ  Hearing  Review 
Committee. 

*  Article  HI.  section  2(c)  requires  that  (unlesa 
otherwise  consented  to  by  the  partieal^awery 
member  of  a  hearing  panel  must  be  currently 
associated  with  a  member  of  the  NASO.  The    . 
proposed  amendments  would  not  alter  this 
requirement 


consisting  cxdnsively  of  recent  former 
Governors.  Panels  so  constitated  would 
continue  to  provide  respondents  a 
hearing  before  experienced  and 
respected  members  of  the  industry.  In 
addition,  all  cases  before  the  NBCC 
regardless  of  the  composition  of  the 
hearing  panel,  would  continue  to  be 
reviewed  by  the  full  NBCC 

The  pressed  rule  changes  would  also 
limit  the  time  commitment  required  from 
all  Governors  with  respect  to  decisions 
by  the  NBCC  without  limiting  the  right 
of  the  Board  to  review  an  NBCC 
decision  when  one  or  more  Governors 
believe  stich  review  is  appropriate.  This 
change  reflects  the  importance  of  the 
NBCC  and  recognizes  the  quality  and 
consistency  of  its  decision-making.  It 
would,  however,  make  appeal  to  the 
SEC  tfie  sole  recourse  of  respondents 
seeking  to  challenge  a  decision  of  the 
NBCC  unlesa  a  Governor  requested 
review  by  die  Board.  The  Board  believes 
that  since  a  significant  number  of 
Governors  would  have  participated  in 
the  NBCC  decision,  the  elimination  of 
mandatory  review  by  the  full  Board 
would  not  reduce  the  fairness  of  the 
NASD  disciplinary  process. 

Miscellaneous  Changes 

Hie  NASD  is  proposing  miscellaneous 
rule  changes  to  Article  L  Section  2  of  the 
Code  of  Procedure  (which  defines  terms 
used  in  the  Code)  by  adding  definitions 
of  "Extended  Proceedings"  and 
"Extended  Proceeding  Committee"  to 
conform  to  the  definitional  changes 
made  to  Artide  IB.  Section  2  that  were 
approved  by  the  Conmiission  in  rule 
filing  Na  SR-NASD-89-18. 

In  addition,  minor  language  changes 
are  proposed  to  sections  2(c),  (e)  and  (f) 
of  Article  III  of  the  Code  of  Procedure  to 
clarify  that  National  Business  Conduct 
Committee  review  will  include  written 
briefs,  if  submitted.  Further,  section  2(1) 
of  the  Code  is  proposed  to  be  re- 
numbered as  section  2(|)  to  correct  a 
typographical  error. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(8)  of  the  Act.  which  requires  that 
"[t)he  rules  of  the  association  [NA^] 
are  in  accordance  with  the  provisions  of 
subsection  (h)  of  this  section,  and,  in 
general  provide  a  fair  procedure  for  the 
disciplining  of  meml>ers  and  persons 
associated  with  members,  the  denial  of 
membership  to  any  person  seeking  . 
membership  therein,  the  barring  of  any 
person  from  becoming  associated  with  a 
°  member  thereof,  and  the  invhibition  or 
limitation  by  the  association  of  any 
person  with  respect  to  access  to  services 
offered  by  the  association  or  a  member 
thereof." 


B.  Self-Retgulatory  Organixatiott'a 
Statement  on  Burden  oa  Competition 

The  NASD  does  not  beHeve  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frrnn 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  as  part  of  Notice 
to  Members  90-19,  April  1, 1990. 
Thirteen  comments  were  received  in 
response  thereto.  A  copy  of  the  Notice 
to  Members  is  attached  to  the  NASD's 
filing  as  Exhibit  2.  Copies  of  the 
comment  letters  received  in  response 
thereto  are  attached  to  the  NASD's  filing 
as  Exhibit  3.  Of  the  thirteen  comment 
letters  received,  only  two  referenced  the 
proposed  rule  change.  One  comment 
was  favorable.  The  second  comment  did 
not  express  an  opinion  in  favor  or 
opposition  to  the  rule  change,  but  did 
question  the  decision  to  retain  the 
NBCC's  Governor-only  membership 
because  of  the  different  expertise 
required  for  Board  and  NBCC  service 
and  the  possible  adverse  impact  of 
NBCC  service  on  the  recruitment  of 
senior  managers  to  serve  as  Governors. 
The  Board  determined  that  the  concerns 
raised  by  the  commentator  were 
outweighed  by  the  importance  of 
maintaining  for  members  cud  associated 
persons  the  assurance  that  disciplinary 
decisions  would  be  reviewed  by  an 
NBCC  composed  of  members  of  the 
governing  body  of  the  NASD,  who  have 
been  elected  by  the  members  in  the 
various  districts  or  by  the  Board  itself. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findii^  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A,  By  order  approve  such  profKMed 
rule  change,  or 

B.  Institue  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioa  of  ConuneBt 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  diertof  wi^  the 
Secretary,  Secaritiet  and  Exchange 
Conunistion,  450  Fif^  Street  NW.. 
Washington.  DC  20649.  Copies  of  the 
submis^on,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Qannission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  Commission 
and  any  person,  other  than  those  may  be 
withheld  from  the  pubUc  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  CoiHes  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NA^.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  4. 199a 

For  the  Commission,  by  t)ie  Division  of 
Market  Regulatioit  pursuant  to  delegated 
authority,  17  CFR  200.30-3(aK12). 

Dated:  Aognst  31, 199a 
Margaret  a  McFariaad, 
Deputy  Secretary. 
[PR  Doc  90-21500  Filed  9-12-90;  8:45  am] 


[ReL  Na  34-28404  FUe  No.  SR-NASO- 
90-37] 

Self-Regulatory  Organizations; 
National  Aaaociatton  of  Securftiea 
Dealer*,  Inc;  Order  Approving 
Propoaed  Rule  Ctwnge  Relating  to  tti* 
ore  Bufletin  Board  Servica 

On  July  12, 199a  the  National 
Association  of  Sectirities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  rule 
change  (File  No.  SR-NASD-90-37). 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  to  amend  the  OTC  Bulletin 
Board  Service  ("Service")  by  expanding 
the  Service's  morning  period  for 
quotation  updates  in  foreign  securities/ 
American  Depository  Receipts  ("ADRs") 
by  one  half-hour.  This  would  produce  a 
morning  update  period  from  8:30  to  9:30 
a.m.  e.t,  as  opposed  to  the  original  9  to 
9:30  a  jn.  e.t  morning  period.  TTie 
proposed  nde  change  was  noticed  in  the 
Federal  Register  for  public  comment.' 
No  comments  were  received  in  response 
to  this  proposal.  This  order  approves  the 
proposed  expansion  of  the  morning 
session. 

On  May  1, 199a  the  Commission 
issued  an  ot^en  approving  the  operation 
of  the  NASD's  OTC  Bulletin  Board 


>15USC7Ss(bKl)(M«ZV 

•  See  Securities  Exchange  Act  Release  No.  2S30. 
July  16. 1980.  55  FR  30054. 
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Service  for  a  pilot  term  of  one  year.*  The 
Service  provides  an  electronic  quotation 
medium  for  NASD  members  to  enter  and 
display  quotations  in  non-NASDAQ 
securities  in  which  they  are  registered 
as  maricet  makers.  Individual  maricet 
makers  had  been  permitted  to  update 
their  displayed  quotations  in  foreign 
securities  and  ADRs  twice  daily,  once 
l)etween  9  and  9:30  a.m.  e.t  and  one 
between  noon  and  12:30  p.m.  e.L 
Domestic  securities  quoted  in  the 
Service  are  not  subject  to  this  update 
restrictioa 

The  purpose  of  the  proposed  rule 
change  is  to  extend,  by  one  half-hour, 
the  morning  window  update  by  Service 
market  makers  registered  in  foreign 
securities  or  ADRs.  Several  market 
makers  utilizing  the  Service  have 
informally  advised  the  NASD  staff  that 
the  current  period  is  insufRcient  to 
penmt  the  entry  of  updates  in  all 
affected  securities,  lliese  market 
makers  have  noted  that  much  of  the  9- 
9:30  period  is  dedicated  to  updating 
quotations  in  the  NASDAQ  and 
NASDAQ/NMS  issues  in  which  they  are 
also  market  makers.* 

Moreover,  the  Service  is  designed  to 
carry  over  a  market  maker's  quotation 
in  a  security  from  the  previous  market 
session  imless  the  quotation  is 
superseded  by  an  update.  Currently,  if  a 
finn  does  not  update  its  quote  in  a 
foreign  security  or  ADR  by  9:30  a.m..  it  is 
precluded  from  doing  so  until  noon  of 
that  day.  ConsequenUy.  a  stale  quote 
remains  in  the  Service  for  at  least  two 
and  one-^alf  hours  before  the  market 
maker  has  another  opportunity  to 
correct  the  situation.  Although  the 
original  quote  is  not  designated  as  firm, 
it  is  unlikely  to  reflect  the  market 
maker's  current  trading  interest  based 
upon  orders  received  or  news 
announced  following  the  previous  day's 
close. 

The  Commission  has  determined  that 
it  is  appropriate  to  approve  the  NASD's 
proposed  rule  change  because  the 
Commission  believes  it  is  consistent 
with  section  15A(b)(6)  and  (11).*  Section 
15A(b)(6)  requires,  among  other  things, 
that  the  NASD's  rules  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  and  to  protect  investors  and 


the  public  interest  Section  lSA(bHll) 
authorizes  the  NASD  to  adopt  rules 
governing  the  form  and  content  of 
quotations  for  securities  traded  over- 
Uie-counter.  Such  rules  should  produce 
fair  and  informative  quotations,  prevent 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting  and 
disseminating  quotations. 

Given  the  time  pressure  that  market 
makers  experience  prior  to  9:30  a.m.  by 
having  to  update  their  NASDAQ  and 
NASDAQ/NMS  securities,  the 
Commission  finds  this  extension  of  the 
morning  session  appropriate  to  avoid 
stale  quotations  appearing  in  the 
Service.  By  providing  maricet  makers 
and  extra  half-hour  to  update  their 
quotations,  the  NASD  wiU  facilitate  the 
accurate  and  efficient  entry  of 
quotations  that  reflect  the  current 
interest  of  each  market  maker. 

In  light  of  these  factors,  the 
Commission  believes  that  it  is 
appropriate  to  expand  the  morning 
window  for  quotation  updates  by 
Service  market  makers  in  foreign 
securities/ ADRs  to  one  hour,  8:30-9:30 
ajn.  e.L  on  each  business  day. 

It  IB  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Conunission.  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  31, 1990. 
Maigant  H.  McFaiiand, 
Deputy  Secretary. 

(FR  Doc  90-21504  filed  9-12-00;  8:45  am] 
SHJJNQ  cooe  •eio.«i-« 


*  Securities  Exchange  Act  ReleMe  Na  2797S  (May 
1. 1880).  55  FR  19124. 

*  Inseding  updated  quolatioos  in  NASDAQ/NMS 
iMue*  by  9:30  a.m.  e.l.  ia  jMrticukrly  critical 
because  of  the  Small  OrcUr  Execution  Systen 
obligations  that  attach  to«uo)i  markid  inaking 
commitments.  This  taslc.  tlietefofe.'tepfasents  a 
signiricant  operational  priority  durii^  the  period 
immediately  preceding  the  daily  opening  of  the 


mslssss  Na  34-2841S;  [Fie  Na  SR-MSCC- 

•0-ien 

Salf-Regulatory  OrganlzatkNw; 
National  SocurttiM  Ctaaring 
Coiporation;  Filing  and  Immadiata 
Effactivn—  of  a  Propoaad  Ruia 
CtMnga  Regarding  an  Intarpratation  of 
ttia  Board  of  Diractors    - 

September  6, 1990. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act") 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  16. 1990,  the 
National  Securities  Clearing 
Corporation  ("NSCC')  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organi^fttion.  The 
Commission  is  publishing  tUs  notice  to 


*.iS  US.C.  7to-a  (1882). 


*  ITCFR  20a3O-3(aKl2). 


solicit  comments  on  the  proposed  rule    ' 
change  from  interested  persons^- 

I.  Self-Regulatory  Oiganizatioii's 
Statement  of  the  Terins  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  is  attached 
hereto  as  Exhibit  A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  The  purpose  of  the  proposed  rule 
change  is  to  file  with  the  Commission  an 
NSCC  policy  statement  which  clarifies 
NSCCs  intentions  respecting 
submission  to  NSCC  of  locked-in  trade 
data  by  Qualified  Special 
Representatives  ( "QSRs")  on  trade  date 
plus  one  (T-i-1).  The  policy  was 
developed,  in  part,  to  evidence  NSCCs 
intention  that  such  capability  be 
restricted  to  extraordinary  events  and  to 
address  concerns  raised  by  the  National 
Association  of  Securities  Dealers,  Ina 
("NASD")  about  the  misuse  of  this 
capability  and  the  potential  impact  such 
would  have  on  the  goal  of  reducing 
clearance  and  settlement  cycles. 

The  policy  provides  that  T-Kl 
submissions  should  occur  only  in  the 
event  of  extraordinary  circumstances, 
and  that  NSCC  will  monitor  the 
submission  of  locked-in  data.  In 
addition,  it  provides  that  NSCC  may 
require  a  written  explanation  of  a  T-t-1 
submission,  and  has  the  right  to  notify  a 
QSR's  Designated  Examining  Authority 
if  NSCC  determines  that  the  T-i- 1 
capability  is  used  inappropriately.  The 
policy  further  provides  that  continued, 
inappropriate  use  of  T-i-1  submissions 
may  be  grounds  for  NSCC  to  limit  the 
QSR's  ri^t  to  submit  locked-in  data.   : 

(2)  Since  the  proposed  rule  change 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities  i 
transactions  for  which  NSCC  is  '  u. 
responsible  and  relates  to  NSCCs  ' 
capacity  to  enforce  ccmipliance  by^its  ■• 


participants  with  its  rules^  it  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC. 

-  B.  Self-Regulatory  Organization 's 
Statement  an  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  tvritteh  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

III.  Date  of  Bfiectiveness  of  the 
Proposed  Ride  Change  and  flming  for 
CommisskM  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  because  it  constitutes  an 
interpretation  virith  respect  to  the 
.  meaning  of  an  existing  rule  of  NSCC.  At 
any  time  widiin  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  acti(m  is 
necessary  or  appropriate  in  the  public 
interest,  foi|  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pur]}oses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to   : 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
.  should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissioa  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissioa  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 

.  with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  pereon,  other  than  those  that 
:  may  be  withheld  bom  the  puUic  in 
accordance  with  the  provisions  of  6 

^,  U.S.C.  552.  iMU  be  available  for 
inpsection  and  copying  in  the 

,   Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
2054$.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  NSCC  All 
submissions  should  refer  to  file  number 
SR-NSCC-40-16  number  and  should  be 
submitted  by  October  4, 1990. 


For  ibe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Maigaiet  R  McForUnd, 

Deputy  Secretary. 

Exhibit  A,  Addendum  N — Interpretation 
of  the  Board  of  Directors 

Pursuant  to  SCO  Division  Rule  47,  the 
Board  of  Directors  has  the  authority  to 
interpret  the  Rules  of  the  Corporation. 
The  purpose  of  this  interpretation  is  to 
clarify  certain  provisions  of  SCC 
Division  Procedure  II.  C.l(d) 
("Procedure")  regarding  the  submission 
to  the  Corporation  of  locked-in  trade 
data  from  Qualified  Special 
Representatives  on  trade  date  plus  one 
(T-H). 

It  is  expected  that  Qualified  Special 
Representatives  will  have  sufficient 
capability  and  systems  which  will 
enable  them  to  submit  locked-in  trade 
data  on  T.  The  Corporation 
acknowledge  that,  in  practically  all 
instances  to  date,  the  T  submission 
deadline  has  been  met.  The  Corporation 
recognizes,  however,  that  there  may  be 
cinrnmstances  which  preclude  Qualified 
Special  Representatives  from  submitting 
part  or  all  of  their  locked-in  trade  data 
on  T.  In  these  cases,  to  avoid  requiring 
Members  on  whose  behalf  a  Qualified 
Speical  Representative  acts,  to  submit 
data  to  the  Corporation,  the  Corporation 
has  provided  a  capability  to  accept  from 
Qualified  Special  Representatives 
locked-in  trade  data  submission  on 
T+1.  However,  it  is  the  Corporation's 
desire  that  comparison  be  accomplished 
as  early  as  possible.  The  Corporation 
does  not  intend  that  Qualified  Special 
Representatives  submit  locked-in  trade 
data,  on  a  routine  basis,  on  T-Hl. 
Submissions  on  T-i-1  are  expected  to 
occur  only  in  the  event  of  extraordinary 
circumstances. 

The  Corporation  intends  to 
periodically  monitor  the  submission  of 
locked-in  trade  data  by  QuaUfied 
Special  Representatives  to  submit  a 
written  explanation  for  any  T-i-1 
submission.  If  the  Corporation,  in  its 
sole  discretion,  determines  that  a 
Member  is  inappropriately  using  the 
T+1  submission  facility,  the 
Corporation  may  send  an  advisory 
notification  to  theQualified  Special 
Representative's  Designated  Examining 
Authority,  if  any,  and  to  the  Securities 
and  Exchange  Commission.  U  the 
Qualified  Special  Representative 
continues  to  inappnqiriately  use  the 
T-(-l  sulMnission  facility,  the 
Corporation  may  determine  to  limit  the 
Qualified  Special  Representative's  right 
to  continue  to  submit  such  locked-in 
trade  data. 


This  interpretation  shall  also  be. 
applicable  to  Service  Bureaus  which 
submit' locked-in  trade  data  to  the 
Corporation. 

|FR  Doc.  90-21498  Filed  9-12-00: 8:45  am] 
smwe  coos  sof-oi-M 

D9ARTMENT  OF  STATE 

[Public  Notice  12641 

Determination  Iraq 

In  accordance  with  Section  6  (j)  of  the 
Export  Administi^tion  Act  (50  U.S.C. 
App.  2405  ())),  I  hereby  determine  that 
Iraq  is  a  country  which  has  repeatedly 
pro\ided  support  for  acts  of 
international  terrorism.  The  list  of  e(j) 
countries  as  of  this  time  therefore 
includes  Cuba,  fran,  Iraq,  Libya,  North 
Korea,  and  Syria. 
Lawnnca  S.  Eaglsburger, 
Acting  Secretary. 

(FR  Doc.  90-21564  FUed  9-12-90;  8:45  am] 
SIUJNQ  coot  471S4S-N 


DEPARTMENT  OF  TRANSPORTATION 

Offlea  Of  tiM  Sacratary 

[Order  90-9-7] 

AvtaUon  Procaadtnga:  International  Air 
Tr 


issued  by  the  Department  of 
Transportation  on  the  7th  day  of  September, 

i9oa 

Order  Extmding  Time 

In  the  matter  of  application  of  the 
International  Air  Transportation  Association 
for  approval  of  Revised  Traffic  Conference 
Provisions  Pursuant  to  sections  412  and  414° 
of  the  Federal  Aviation  Act;  Docket  40S28 
Agreement  CAB  1175  as  amended. 

By  Order  90-8-33,  served  August  20, 
1990,  the  Department  authorized  the 
filing  of  comments  in  response  to  the 
application  and  pleadings  filed  in  this 
docket  Such  comments  are  due  by 
September  17, 1990. 

Motions  and  letter  requests  for  a  30- 
day  extension  of  the  filing  deadline, 
until  October  17, 199a  have  been 
received  from  Air  France,  Japan 
Airlines,  Swissair  and  Air  Canada.  The 
carriers  state  tiiat  the  extension  is 
necessary  due  to  die  need  for  extensive 
coordination  and  the  uitavailiability  of 
key  persoimel  during  the  peak  summer 
vacation  period,  that  the  record  wiU 
benefit  from  meaningfol  responses,  and 
that  no  party  will  be  prejudiced  by  the 
delay. 

We  feel  that  good  cause  has  been 
shown  for  the  requested  extension,  and 
we  will  grant  it.  Moreover,  to  provide 
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potenttaify  interested  partlea  the 
maxtamaa  amoont  ai  tune  to  take 
advantage  of  our  action,  we  are  granting 
the  extension  without  waiting  for 
answer*  to  tlie  motioiis. 

Accordingly,  the  date  for  filing 
responsive  comments  in  Docket  40828  is 
extended  to  October  17, 199a 

A  copy  of  this  order  will  be  published 
in  the  Federal  Register. 
Paul  L  Cratch. 

Director,  Office  of  International  Aviation. 
pit  Doc  90-21588  FOed  9-12-gO:  8:45  am] 


Fadaral  Avisllon  Adminiilratiofi 

biaii  Aovnofy  urvunr  nnormmii^ 
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AOCNCV:  FMeral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  public  meeting  and 
availability  of  draft  advisory  circular 
(AC)  changes. 

SuamARV:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  Draft  Revision  1  of  Paragraph  785  for 
AC  27-1,  Certification  of  Normal 
Category  Rotorcraft  and  new  Paragrafrfi 
785  for  AC  29-2A.  Certification  of 
Transport  Category  Rotorcraft.  The  draft 
contains  revised  material  which 
expands  and  enhances  the  information 
needed  to  certificate  Restricted 
Category  agricultural  dispensing 
equipment  installations.  Included  in  the 
draft  material  is  information  regarding 
the  stnictnral  and  ground  clearance 
^requirements  for  the  evaluation  of 
agricultural  dispensing  equipment 
designs.  A  public  meeting  to  discuss  the 
draft  material  will  be  sponsorad  by  the 
Rotorcraft  Directorate. 

OATO:  The  public  meeting  will  begin  at 
9  a  jn.  on  October  10  and  11. 1990. 
Written  comments  must  be  received  by 
November  9, 1990. 


:  The  public  meeting  will  be 
held  at  the  Holdiay  Inn  Portland  Airport. 
8439  NE.  Columbia  Boulevard.  Portland. 
Oregon;  phone  (503)  256-5000. 

Comments  may  be  mailed  to  the  FAA. 
Rotorcraft  Policy  and  Procedures  Stafi^ 
ASW-112.  Rotorcarft  Directorate. 
Aircraft  Certification  Service.  Fort 
Worth.  Texas  7B193-0110. 

WW  PUWIMMI  ■gQWIMITlOW  COWTACi; 
Ms.  Jannette  Fletcher.  Roldrcraft 
Standards  Staff,  ASW-lia  Rotorcraft 
Directorate.  Aircraft  Certtficatiaa 
Service.  FdH  Worth.  Texas  7«l«S-0t1A 
telephone  (817)  624-6122. 


r  ANT  MFOMMTIOH:  Copies 
of  the  draft  changes  have  been  mailed  to 
all  known  affected  industry  and 
government  entities,  bodi  foreign  and 
domestic.  Any  interested  person  not 
receiving  these  draft  changes  may 
obtain  a  copy  by  contacting  die  person 
named  under  "PON  RmTHEfi 

WWHiaiATiOII  CONTACT. 

Interested  persons  are  invited  to 
submit  cmnments  cm  these  draft 
changes.  Comments  should  specify 
applicability  to  the  AC  27-1  or  AC  29- 
2A  paragraphs.  Comments  received  may 
be  inspected  at  the  office  of  the 
Rotorcraft  Standards  Staff.  FAA. 
BuiUing  3B.  room  142. 4400  Blue  Mound 
Road,  Fort  Worth.  Texas. 

IsMwd  in  Fort  Worth,  Texas,  on  September 
4.1990. 
James  D.  Erickaoo. 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certificatioa  Service. 

[FR  Doc.  90-21558  Filed  9-12-SO;  8:45  am] 


OffiM  Of  HMringa 

[Docket  Na  47149] 

U.S.-US.&R.  North  Atlantic 
Coml>ination  Servico  Caaa;  Prehearing 
Conference 

September  7. 1990. 

The  prehearing  conference  in  this 
proceeding  will  be  held  on  September 
20, 1990,  at  10  a.m.  in  room  5332.  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC  The  parties  are 
advised  that  the  followring  procedural 
dates  will  be  set  unless  thcae  is  a 
convincing  need  for  a  change: 

Information  Responses:  Septenber  20, 1900 ' 
Direct  ExhibitK  October  12, 1990 
Reb«ttal  Exhibits:  timemhet  18, 1990 
Filing  of  List  of  Witnesses  Each  Counsel 

bitends  to  Cioss-Examine:  November  21. 

1990 
Commencement  of  Hearing:  November  28, 

1990* 


■  One  copy  of  Poblic  Co«iiiMr«  inbraialxm 
responM  ihoaU  be  pravfcM  to  Ih*  Jodgs  no  klar 
than  Saptmbar  aa  isoa,  in  addUkM  to  tlM  two 
copiea  of  liie  ■atetiaU  made  available  for  the 
pwtles  in  Room  4ZM  el  Hm  DeperdMBl  of 
Tr  rii^flaMaB  See  Onfar  SD-S-l.  Appendix  C  at 
iLl.  Pan  AaMrican's  InfanBalion  Baipoim.  aae 
Appendix  C  Hi  a  also  ahouU  be  aarved  en  the 
|kI^  and  the  partiet  no  later  tiian  September  201 

issa 

*  Because  the  ■aooameniad  Osrision  in  fte 


m  USL  no  Mfe  thaa  ihiae  weeka  will  be  aiiallad 
(and  hopeblly  leas  arill  be  needed)  for  the  hearing. 
n  necessary.  tlMrefoie,  the  hearing  will  indnde 
evening  and  Saturday  sessions. 


I  eacourage  civic  parties  and  pebbc 
officials,  as  nde  14  participants,  see  14 
CFR  302.14.  to  offer  written 
presentations  without  oral  testimony 
*  *  *  In  any  event,  I  expect  the  first  day 
of  the  hearing  to  be  the  only  day  which 
will  be  set  aside  for  oral  presentations 
by  nde  14  participants.  Since  this  case 
will  involve  selection  of  gateways.  I 
anticipate  that  some  dvic  purties  «vill 
file  petitions  to  intervene.  See  14  CFR 
302.15.  Although  their  testimony  may  be 
helpful,  experience  indicates  that  such 
presentations  usually  do  not  require 
extensive  direct  or  cross-examination. 
All  parties  in  the  proceeding  will  be 
required  to  indicate  in  advance  of  the 
hearing  which  parties  they  intend  to 
cross-examine.  If  no  parties  wish  to 
cross-examine,  the  testimony  will  be 
received  in  evidence  without  oral 
testimony. 

On  or-before  September  17, 1990,  the 
applicants  and  any  putative  intervening 
parties  shall  submit  one  copy  to  each 
other  and  three  copies  to  the  Judge  of 
any  proposed  statement  of  issues, 
stipulations,  and  any  proposals  for 
changes  in  the  evidence  request 
contained  in  Appendix  C  to  instituting 
order,  90-9-1,  Docket  47149,  served 
September  5, 1990. 

Furthermore,  at  the  prehearing 
conference  the  parties  should  be 
prepared  to  discuss  means  to  expedite 
this  case,  including,  but  not  limited  to, 
the  prohibition  of  advertising  materials 
as  part  of  exhibits,  alignment  of  parties 
in  interest,  limits  on  direct  and  cross- 
examination,  and  admission  of  written 
testimony  without  a  sponsoring  witness. 
Robert  L  Barton,  Jr., 
Administrative  Law  Judge. 
[FR  Doc.  90-21510  Filed  9-12-90;  8:45  am) 


(Deckel  No.  47149] 

U.S.-U.&SJI.  North  Atlantic 
Combination  Service  Route 
Procoeoani  Aaatgnmemor 


September  7. 199a 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Robert  L 
Barton.  Jr.  All  future  pleadings  and  other 
communications  regarding  die 
proceeding  shall  be  served  on  him  at  the 
Office  (rf  Hearings.  M-50  room  9228.  U.S. 
Department  of  l^ransportation.  400 
Sevendi  Street.  SW.,  Washington.  DC 
20590.  Telei]^one:  (202)  366-2142. 
John  |.  Madrfas. 

Chief  Administrative  Law  fudge. 
(FR  Doc  90-21511  Filed  »-12-90: 8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Cultural  Property 
Adviaory  Committee 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Friday. 
September  28, 1990,  from  9  a.m.  to 
approximately  1  p.m.  at  USIA 
headquarters,  301 4th  Sti*eet.  SW.. 
Conference  room  800.  Washington,  DC 
The  meeting's  agenda  will  consist  of 
security  and  ethics  briefings;  a  report  by 
the  U.S.  Customs  Service;  and  a  report 
by  Manuel  Lopez,  Director  of  the 
National  Museum  of  El  Salvador. 

The  Comaiittee's  meeting  will  be  open 
to  the  public.  Due  to  security 
requirements  and  limited  space,  persons 
wishing  to  attend  should  telephone  the 
Cultural  Property  Staff  at  (202)  619-6812 
by  5  p.m.  on  Wednesday,  September  26. 
A  Ust  of  public  attendees  will  be  posted 
at  die  security  desk  of  USIA 
headquarters  in  order  to  facilitate 
access  to  the  meeting  room. 


Dated:  September  7, 1990. 
Eugene  P.  Kopp, 

Acting  Director,  United  States  Information 
Agency. 

[FR  Doc.  90-21550  Filed  9-12-00: 8:45  am] 


Culturally  SlgnHICMit  Obfeds  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Piirsuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  Mardi  27, 1978 
(43  FR  13359,  March  29. 1978).  and 
Delegation  Order  No.  85-5  of  Jime  27, 
1985  (50  FR  27393,  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Installation  of 
Selected  Paintings  bcm  Italian  Banks: 
Loans  Supplementing  the  National 
Gallery's  Collection"  (see  list '), 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie ).  NierenlMrg  of  the  Office  of 


imported  fitim  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
signficance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  tl^e 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art.  Washington,  DC 
beginning  on  or  about  September  26, 
1990  to  on  or  about  November  11. 1990, 
is  in  the  national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  la  190a 
Alberto  J.  Mora, 
General  Counsel 
[FR  Doa  90-21674  Fded  9-12-«0;  8:45  am] 


the  General  Connsel  of  USIA.  The  telephone 
number  is  202/619-«e7S.  and  the  address  is  UA. 
Information  Agsncy,  SCn  Fourth  Street.  SW..  room 
70a  Wasfaji«toa,  DC  aQM7. 
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This  taction  of  tho  FEDERAL  REGISTER 
contains  noticee  of  rwaelingi  publiahed 
under  the  "Government  in  the  Sunshine 
Act  (F»ub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  OVH.  NMKTS 

September  11, 1990. 

OATI  AND  time:  Friday,  September  21. 

199a  9:00  a.m.-5:00  p.m. 

KACC 1121  Vennont  Avenue  NW., 

Room  512.  Washington.  E)C  20425. 

tTATUS:  Open  to  the  Public 

MATTIMTOi 


I.  Approval  of  A^nda 
n.  Approval  of  Minutes  of  June  Meetings 
m.  Announcements 
IRCA  Update 

IV.  Indian  Gvil  Ri^U  Act  Report 

V.  State  Advisory  Committee  Reports 
Ri^ts  of  the  Hearing  Impaired— Illinois 
Ageism  Affecting  *  *  *  Older  Woriiers— 

Vennont 
VL  Staff  Director's  Report 

—FY  92  Budget 
Vn.  Future  Agenda  Items 

CONTACT  MMSON  PON  nmTHni 

N»0NMATI0n:  Barbara  Brooks.  Press 

and  Communications  Division.  (202) 

376-8312. 

Emna  Mooroig, 

Solicitor. 

[FR  Doc  90-21818  Filed  9-11-90;  335  pm] 


CONMNATNM 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  approximately 
2:30  p jn.  (or  immediately  following  the 
adjournment  of  the  open  meeting  of  the 
Board  of  Directors  of  the  Resolution 
Trust  Corporation  w^ch  is  scheduled 
for  2:00  p.m.  on  that  same  day)  on 
Tuesday.  September  18. 1990.  to 
consider  the  following  matter 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  would  establish  the 
criteria  and  standards  the  Corporation  would 
use  in  calculating  the  minimum  leverage 


capital  requirement  and  in  determining 
capital  adequacy. 

The  meeting  will  be  held  in  the 
Amphitheater  of  the  RTC  Building 
located  at  801 17th  Street  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-3811. 

Dated:  September  11. 190a 
Federal  Deposit  huwaaoe  Corporation. 
HoyM  Ib  Robinson. 
Executive  Secretary. 
(FR  Doc  90-21730  Filed  9-11-90: 2:11  pm] 
MUMO  COOE  S714-«1-M 

KDCRAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  September  18, 

1990. 10:00  a.m. 

place:  999  E  Street,  NW..  Washington, 

DC. 

status:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSEO: 

CompUance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  time:  Thursday,  September  20. 
1990. 10:00  a.m. 

place:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinions 

1.  AO 1990-10 

Carolyn  F.  Bigda  on  behalf  of  the  Texas  Air 
Corporation  PAC 

2.  AO  1990-17 

Jim  Swain  on  behalf  of  Conrad  Bums/U.S. 
Senate 
Status  of  Presidential  Audits 
Administrative  Matters 


PERSON  TO  CONTACT  POR  HIFORMATION: 

Mr.  Fred  Eiland.  Press  Officer. 

Telephone:  (202)  376-3155. 

HUda  Arnold. 

Administrative  Assistant.  Office  of  the 

SecretariaL 

(FR  Doc  90-21795  Filed  9-11-90;  2:44  am] 

MUMO  CODE  t7tt-ei-« 


PEDERAL  MARITIME  I 

"PBDBIAL  REOISTBT  CITATION  OP 

PREVIOUS  ANNOUNCEMBir  55  FR  3G83a 

September  7, 1990. 

PREVKMfSLV  ANNOUNCED  DATE  AND  TIME 

OP  THE  MEETmo:  September  12, 1990- 
lOKJO  a.m. 

CNANOE  IN  THE  MEETINQ:  Addition  of 
Item  to  the  open  session  of  the  meeting. 

Subject:  Middle  East  Bunker  Fuet/War  Risk 
Surcharges— Briefing 

CONTACT  PERSON  POR  MORE 
INPORMATIOM:  Joseph  C.  Polking. 
Secretary.  (202)  523-5725. 
loseph  C  Ptriking. 

Secretary. 

[FR  Doc.  90-21676  Filed  9-11-90;  2.-09  pm] 

HLUNQ  COOC  S730-01-M 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 
AOENCV:  Pennsylvania  Avenue 
Development  Corporation. 
action:  The  Pennsylvania  Avenue 
Development  Corporation  annoimces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 

date:  The  meeting  will  be  held 
Wednesday.  September  26, 1990,  at  10:00 
a-m. 

address:  The  meeting  will  be  held  at 
Peimsylvania  Avenue  Development 
Corporation,  Suite  1220N,  1331 
Pennsylvania  Ave.,  NW.,  Washington, 
DC. 

supplementary  information:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public. 
Dated:  September  11. 1990. 
M.|.  Brodie. 
Executive  Director. 

(FR  Doc.  90-21726  Filed  9-11-90;  2:10  pm] 
MUMO  COOE  TSSe-OI-H 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttw  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue.' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  101 

[Docket  Na84IH)153] 
RIN  0905-AB6t| 

Food  Labeling;  Definitions  of  the 
Terms  Cholesterol  Free,  Low 
Cholesterol,  and  Reduced  Cholesterol; 
Extension  of  Comment  Period 

Correction 

In  proposed  rule  document  90-19491 
beginning  on  page  33923  in  the  issue  of 
Monday,  August  20, 1990.  make  the 
following  correction: 

On  page  33924,  in  the  first  column,  in 
the  14th  line  Itom  the  bottom  of  the 
page,  "fatty"  should  read  "final". 

BILLma  COOE  190t-01-O 


DEPARTMEMT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB4a 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Two  Na  Pall  Coast  Plants: 
HedyoUs  sL  lohnii  (Na  Pall  Beach 
Hedyotis)  and  Schledea  apokremnos 
(Ma'oiroli) 

Correction 

In  proposed  rule  document  90-18167 
beginning  on  page  31612,  in  the  issue  of 
Friday,  Augvst  3, 199a  make  the 
following  corrections: 

1.  On  page  31613.  in  the  first  column, 
in  the  fourth  line,  replace  "between 


Kaalahin  and  Manono  ridges"  with 
"between  Kaaalahina  and  Manono 
ridges". 

2.  On  the  same  page,  in  the  same 
column,  in  the  isdi  line  from  the  bottom, 
replace  "and  a  large  leafy  calyx  lobes" 
with  "and  large  leafy  calyx  lobes." 

3.  On  page  31614,  in  the  second 
column.  2l8t  and  22nd  lines  from 
bottom,  replace  "R.  Hodby"  with  "R. 
Hobdy". 

4.  On  the  same  page,  in  the  third 
column,  in  lines  29  and  30  replace  "if 
two  species  were  listed  as  threatened  or 
endangered"  with  "if  the  two  species 
were  listed  as  threatened  or 
endangered". 

5.  On  page  31615,  in  the  first  column, 
lines  18  and  19.  under  Critical  Habitat. 
replace  "Hedyotis  Hedyotis  sL-johnii" 
with  "Hedyotis  8t.-johnii". 

6.  On  the  same  page,  in  the  second 
column,  line  10,  replace  "requires 
Federals  agencies"  with  "requires 
Federal  agencies". 

NOTE:  For  a  Department  of  the  Interior/ 
Fish  and  Wildlife  Service  correction  to  the 
document  referenced  in  this  correction,  see 
the  PROPOSCO  RULES  section  of  this  issue. 

BILUNQ  COOE  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  a  Plant,  Argyroxiphium 
kauense  (Ka'u  silversword) 

Correction 

In  proposed  rule  docimient  90-18233 
begiiming  on  page  31860,  in  the  issue  of 
Monday,  August  6. 1990,  make  the 
following  corrections: 

1.  On  page  31861,  in  the  third  column, 
seventh  line  from  the  bottom,  replace 
"However,  such  activity  is  not  minimal" 
with  "However,  such  activity  is  now 
minimal". 

2.  On  page  31862.  in  the  first  column. 
12th  line  from  the  bottom,  replace 
"Kahuka  Ranch"  with  "Kahuku  Ranch". 


3.  On  the  same  page,  in  the  second 
column,  line  18,  replace  "A.  kausense" 
with  "A.  kauense". 

4.  On  the  same  page,  in  the  third 
column,  line  12,  replace  "Power  1986" 
and  "E.  Power"  with  "Powell  1986"  and 
"E.  Powell"  respectively. 

5.  On  page  31863,  in  Uie  first  column, 
lines  15  and  17,  replace  "Therefore,  it 
would  now  be  prudent  to  determine 
critical  habitat  for  Argyroxiphium 
kauense"  with  "Therefore,  it  would  not 
now  be  prudent  to  determine  critical 
habitat  for  Argyroxiphium  kauense." 

6.  On  the  same  page,  in  the  same 
colimm.  lines  19  through  20.  replace 
"Conservation  measures  provide  to 
species  listed  as  endangered"  with 
"Conservation  measures  provided  to 
species  listed  as  endangered";  lines  38 
through  39,  replace  "The  protection 
required  on  Federal  agencies"with  "The 
protection  required  of  Federal  agencies"; 
12th  to  16th  lines  from  the  bottom, 
replace  "on  any  action  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  or  proposed 
critical  habitat"  with  "on  any  action  that 
is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat". 

7.  On  the  same  page,  in  the  second 
column,  line  3,  replace  "privatey  owned 
land"  with  "privately  owned  land";  lines 
39  through  40.  replace  "because  the 
species  in  uncommon"  with  "because 
the  species  is  uncommon";  5th  and  6th 
lines  from  the  bottom,  replace  "relevant 
data  concerning  any  treat  (or  lack 
thereof)  to  this  species"  with  "relevant 
data  concerning  any  threat  (or  lack 
thereof)  to  this  species". 

&  On  the  same  page,  in  the  third 
column,  line  6.  replace  "Current  of 
planned  activities"  with  "Current  or 
planned  activities";  10th  line  from  the 
bottom,  replace  "Element  Occurence 
Record"  with  "Element  Occurrence 
Record". 

NOTE:  For  a  Department  of  the  Interior/ 
Fish  and  Wildlife  Service  correction  the 
dociunent  referenced  in  this  correction  see 
the  mopoiEO  RULES  section  of  this  issue. 
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Department  of  Labor 

Employment  and  Training  Administration 

Job  Training  Partnersliip  Act:  Title  III 
National  Reserve  Grants;  Availability  of 
Funds  and  Application  Procedures  for 
Program  Year  1990;  Notice 
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OEPAfmiElfT  OF  LABOR 


Job  TraMnQ  PwliMfsMp  Ad:  Title  IN 

PHIDQIW  IWMrWurani*!  AVaHHNny 

ol  Funds  wid  AppMcsHon  Precedms 
fof  PiuyiMn  Ymt  1990 

AOWCV.  Employment  and  Training 

Administration.  Labor. 

action:  Notice  of  Availability  of  Funds 

and  of  Solicitation  for  Oant 

Applications. 


:  The  Employment  and 
TMning  Administration  announces  the 
availability  of  Job  Training  Partnership 
Act  OTPA]  Title  m  discretionary 
national  reserve  funds  for  Program  Year 
(PY)  1990  Quly  1. 1990^une  Sa  1991)  for 
the  delivery  of  dislocated  worker 
services,  and  the  procedures  for  making 
application  in  PY  199a  Applications  will 
be  accepted  for  five  funding  categories: 
Category  I — Intrastate  Dislocated 
Worker  Projects;  Category  Q — 
Multistate  Dislocated  Worker  Projects; 
Category  III — ^Indian  Reservation 
Dislocated  Worker  Projects;  Category 
IV — Emergency  Dislocated  Worker 
Projects;  and  Category  v — ^Additional 
Financial  Assistance  to  Fonnula-funded 
Programs  and  Activities  Provided  by 
State  and  Substate  Grantees. 
Information  is  also  provided  regarding 
application  procedures  to  be  used  for 
tedmical  assistance  and  training  grants, 
contracts  and  agreements  which  an 
also  funded  tfarou^  the  lltle  m  national 
reserve  account 

DATES:  Applications  will  be  accepted  on 
an  ongoing  basis  throughout  the 
Program  Year  as  the  need  for  funds 
arises.  Grant  awards  will  be  made 
during  the  Program  Year  in  response  to 
the  appUcations  received.  There  is  no 
closing  date  for  applications  under  this 
announcement.  All  applications 
prepared  and  submitted  pursuant  to 
these  guidelines  and  received  at  the 
address  below  will  be  considered.  Grant 
awards  will  be  made  only  to  the  extent 
that  funds  are  available,  however,  and 
applications  submitted  too  late  for 
consideration  under  Program  Year  1990 
funding  due  to  the  review  and 
processing  time  required  will  be 
automatically  held  ova  for  Promm 
Year  1991  binding  consideratimTN,^ 
Therefore,  applicants  are  encouraged  to 
submit  apphcations  as  eariy  as  possible. 
AOONESSCS:  It  is  preferred  that 
applications  be  mailed.  Mail  or  hand- 
deliver  applications  to:  Office  of  Grants 
and^Contracts  Managemieht;  Division  of 
Acquisition  and  Assistance. 
Employment  and  Training 


Administration.  U.S.  Department  of 
Labor,  Room  C-4305. 200  Constitution 
Avenue,  NW,  Washington.  DC  202ia 
Attention:  Dislocated  Worker  Grants- 
Barbara  J.  Carroll,  Grant  Officer. 

POII MNTHCR  RiramiATION  CONTACT 

Mr.  Robert  N.  Colombo,  Director,  Office 
of  V/oAet  Retraining  and  Adjustment 
Programs.  Telephone:  (202)  535-0577. 

SUrMBKNTARV  NVOHMATION:  The 

Employment  and  Training 
Administration  (ETA)  announces  the 
availability  of  funds  reserved  by  the 
Secretary  of  Labor  for  the  delivery  of 
dislocated  worker  services,  and  the 
procedures  to  make  application  for  these 
fimds.  Funding  is  authorized  by  Section 
302(a)(2)  of  the  Job  Training  Partnership 
Act  (JTPA  or  the  Act)  (29  U.S.C 
1652(a)(2)).  as  added  by  Section  6302(a) 
of  the  Economic  Dislocation  and  Woiker 
Adjustment  Assistance  Act  (EDWAA). 
Pub.  L  lOCMllB.  102  Stat  1107, 1525.  The 
application  procedures,  selection 
criteria,  and  approval  process  contained 
in  this  notice  are  issued  in  accordance 
with  JTPA  and  20  CFR  631.61. 

This  program  announcement  consists 
of  four  parts.  Part  I  provides  the 
background  and  purpose  of  the 
discretionary  funds  reserved  for  the 
Secretary  of  Labor  (Secretary)  for 
activities  under  Section  323  of  the  Act 
29  U.S.a  1662b.  Part  II  describes  the 
basic  grant  application  process,  which  is 
relevant  to  all  applications.  Part  III 
provides  detaileid  guidelines  for  the 
preparation  of  eadh  category  of 
application,  i.e..  Intrastate  Dislocated 
Worker  Projects,  Multistate  Dislocated 
Worker  Projects,  Indian  Reservation 
Dislocated  Worker  Projects,  Emergency 
Dislocated  Worker  Projects,  and 
Additional  Financial  Assistance  to 
Formula  Funded  Programs.  The  primary 
selection  criteria  used  in  reviewing  eadi 
type  of  application  is  also  included.  Part 
IV  provides  information  regarding 
applications  for  funding  of  Technical 
Assistance  and  Training  grants, 
contracts  and  agreements.  Any  entity 
interested  in  submitting  a  discretionary 
proposal  should  carefti^y  review  Parts  L 
n  and  the  subpart  of  Part  III  which  is 
relevant  to  the  type  of  proposal  being 
submitted. 

This  program  is  listed  in  the 
"Catalogue  of  Federal  Domestic 
Assistance"  at  No.  17-246  "Employment 
and  Training  Assistance — Dislocated 
Workers"  (JTPA  Title  m  Programs). 

Table  of  Contents 

Part  L  Background 
A  Fund  availability 
E  Qraimatancea  under  whidi  Mfvices 
may  'he  provided  with  natioiial  reserve 
funds 


C  Department  of  Labor  policy  and  program 
emphasis 
Part  n.  Application  Process 

A.  Fimding  Considerations 

B.  Screening  and  review  of  applications 
C  Information  and  reporting  requirements 

Part  m.  Application  Requirements 
A  Category  I— Intrastate  Dislocated 
Worker  Projects 

1.  Eligible  grant  applicants 

2.  Eligible  project  operators 

3.  Submission  of  applications 

4.  Required  assurances 

5.  Review  and  coordination  requirements 

6.  Application  content 

7.  Selection  criteria 

8.  Funding  mechanism 

E  Category  n— Multistate.  Regionwide. 
Natimial  or  Industrywide  Dislocated 
Worker  Projects 

1.  Eligible  grant  applicants 

2.  Eligible  project  operators 

3.  Submission  of  applications 

4.  Required  assurances 

5.  Application  content 
e.  Selection  criteria 

7.  Funding  mechanism 
C  Category  m-^ndian  Reservation 
Dislocated  Woiker  Projects 

1.  Eligible  grant  applicants  and  project 
operators 

2.  Submission  of  application 

3.  Required  assurances 

4.  Application  content 

5.  Selection  criteria 

6.  Funding  mechanism 

D.  Category  IV— Emergency  Dislocated 
Wwker  Projects 

1.  Determination  that  an  emergency  exists 

2.  Eligible  grant  applicants 

3.  Eligible  subgrantees 

4.  Assurances 

5.  Content  of  an  application 
e.  Selection  criteria 

7.  Funding  Mechanism 

E.  Category  V— Additional  Financial 
Assistance  to  Fonnula-funded  Programs 
and  Activities  Provided  by  State  and 
Substate  Grantees 

1.  Funding  considerations  and  poUcy 

2.  Eligible  ^ant  applicants 

3.  Additional  eligibility  requirements 
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Part  L  Background 

A.  Fund  Availability 

Funds  available  for  Tide  m  of  JTPA 
for  Program  Year  (PY)  1990  Quly  1, 1990- 
June  30. 1991)  total  $463,603,000.  Of  tills 
aioiouht  ^70,i982,400  has  been  allotted 
by  formula  as  prescribed  in  Section  302 
(a)  (1)  of  the  JTPA  and  the  remainder. 
$^720^600  is  available  to  be  used  by  the 
Secretiuy  pursuant  to  JTPA  Section 
322(a)  for  discretionary  purposes,    ' 


including  projeqts  funded  under  this 
Notice. 

B.  Circumstances  Under  Which  Services 
May  Be  Provided  With  National 
Reserve  Funda 

Services  may  be  provided  es 
described  in  JTPA  Section  314  in  tiie 
following  circumstances: 

(1)  Mass  layoffs,  including  mass 
layoffs  caused  by  natural  disasters  or 
Federal  Government  actions  (such  as 
relocations  of  Federal  facilities)  when 
the  workers  are  not  expected  to  return 
to  their  previous  occupations; 

(2)  Industrywide  projects; 

(3)  Multistate  projects; 

(4)  Special  projects  carried  out 
through  agreements  with  Indian  tribal 
entities; 

(5)  Special  projects  to  address 
national  and  regional  concerns; 

(6)  Demonstration  projects; 

(7)  To  provide  additional  financial 
assistance  to  programs  and  activities 
provided  by  States  and  substate 
grantees  under  part  A  of  Tide  HI;  and 

(8)  To  provide  additional  assistance 
under  proposals  for  financial  assistance 
that  are  submitted  to  die  Secretary  and 
approved  by  the  Secretary  after 
consultation  with  the  Governor  of  the 
State  in  which  the  project  is  to  operate. 
29  U.S.C  1652(a)  (1).  1661c  and  1662b. 

In  addition,  these  funds  may  be  used 
for  emergency  assistance  to  a  distressed 
industry  or  area  as  determined  by  the 
Secretary  with  the  agreement  of  the 
Governor. 

C.  Department  of  Labor  Policy  and 
Program  Emphasis 

Pursuant  to  JTPA  Section  322(a)(3). 
the  discretioiwry  funds  reserved  by  the 
Secretary  shall  be  allocated  in  a  manner 
that  effidendy  targets  resources  to 
areas  of  most  need,  encourages  a  rapid 
response  to  economic  dislocations,  and 
promotes  effective  use  of  funds.  29 
U.S.C.  l662a(a)(3), 

Projects  and  activities  funded 
punuant  to  Section  323  (29  U.S.C.  1662b) 
shall  be  subject  to  the  Act  and 
regulations  with  the  exception  of  the 
cost  limitatipss  (which  may.  at  the 
Secretary's  discretion,  be  varied  for  a 
particular  grant  or  project)  and  the 
performance  standards.  In  addition, 
,  attention  is  called  to: 

•  Section  141(c)  (29  U.S,C.  1561(c)) 
regudihg  restrictions  on  services  to  •  -. '. 
auiet  in  die  lekication  of  an 
establishment,  and 

•  The  Department  of  Labor  (USDOL) 
policy  regarding  requirements  for 
acceptable  flxed-unit>price.  performance 
based  contracts  as  pubUshed  in  the 
Federal  Ite^er  at  54  FR 10459  (March 
13,1989). 


Title  in  national  reserve  funds  shall 
not  be  considered  as  an  ongoing  source 
of  funds  for  existing  centers  or  other 
permanent  arrangements.  For  this 
reason,  it  is  a  general  policy  that  the 
Department  will  not  refund  previously 
funded  (by  State  or  national  reserve 
Tide  III)  projects,  except  under 
extraordinary  circumatances. 

In  addition,  in  the  case  where  an 
existing  JTPA  substate  area  grantee  is 
the  proposed  project  operator,  it  is 
important  to  note  that  national  reserve 
funds  are  not  intended  to  subsidize  the 
grantee's  on-going  operations.  OiUy 
diose  additional  expenses  directly 
attributable  to  the  grant  target 
population  which  are  over  and  above 
those  service  costs  associated  with  the 
regular  Tide  III  "formula"  grant  formula 
program  may  be  charged  to  the  project 

llie  need  for  national  reserve  funds 
must  be  sufficiently  warranted  that: 

(1)  These  needs  cannot  be  met  by 
JTPA  programs  and  funds  currently 
within  the  State,  or  other  State  and  local 
resources,  and 

(2)  Substantial  numbers  of  individuals 
concentrated ina  substate  area  (as 
defined  at  20  CFR  631.34),  labor  market 
area,  region  or  industry  are  affected.  In 
the  case  of  Intrastate,  and  Multistate 
project  applications,  the  threshold  for 
determining  that  a  "substantial"  number 
of  woricere  have  been  affected  is  the 
same  as  that  used  to  define  a 
"substantial  layoff"  at  20  CFR  631.2  of 
die  JTPA  regulations.  The  State  may 
also  apply  for  assistance  for  woricers 
dislocated  from  small  and  medium-sized 
companies  within  a  single  State  where 
the  Governor  has  determined  they 
constitute  a  substantial  proportion  of  the 
local  economic  base  as  described  at  20 
CFR  jS31.30(b)  of  die  JTPA  regulations. 

Eligible  dislocated  woricera  shall  be 
those  described  in  Section  301(a)  of  the 
Act.  29  U.S.C.  1651(a).  Special  emphasis 
will  be  placed  on  those  workera  who 
"are  unlikely  to  return  to  their  previous 
industry  or  occupation." 

Because  the  Department  recognizes 
the  need  for  early  intervention, 
proposals  will  be  considered  on  a  timely 
basis  and  every  effort  will  be  made  to 
respond  within  45  days  of  the 
Department's  receipt  of  a  proposal. 

Generally,  funds  will  be  distributed  as 
discussed  in  diis  notice.  However,  die 
.  Secretary  reserves  the  right  to  distribute 
.,  pome  of  these  funds  taking  into 
'consideration  spJBCial  drcmnstances  and 
unique  needs  that  may  arise  throughout 
the  courae  of  the  program  year.  If 
appUcations  of  acceptable  quality' that 
meet  the  guidelines  and  selection 
criteria  are  insufficient  to  exhaust  the 
Tide  ID  national  reserve  account 
authorized  funding  level  the        : 


Department  will  take  actions  it 
considers  appropriate  and  may  return 
the  remaining  national  reserve  funds  to 
the  United  States  Treasury. 

Part  n.  The  Basic  Application  Process 

A.  Funding  Considerations 

1.  Identification  of  dislocated  workera. 
a.  Dislocated  workers  eligible  to  be 
provided  services  with  national  reserve 
funds  are  defined  as  individuals  who 
meet  the  definition  set  forth  in  Section 
301(a)  of  die  Act.  29  U.S.C.  1651(a).  The 
dislocated  workers  to  be  served  must  be 
specifically  identified  in  the  application. 

Eligible  individuals  may  be  served 
without  regard  to  the  State  of  residence 
of  die  individual  (Section  311(b)(1)(B);  29 
U.S.C.  1661(b)(1)(B)). 

b.  Applications  should  indicate  that 
the  provision  of  services  to  eligible 
participants  will  take  into  account  those 
"most  in  need",  i.e.,  those  least  likely  to 
be  recalled,  those  with  the  least 
transferrable  skills,  those  with  the  most 
barriera  to  other  employment 
opportimities  such  as  poor  reading  or 
math  skills.  They  should  also  indicate 
that  those  participants  requiring  labor 
exchange  services  and  other  minimal 
employment  services  are  directed  to 
other  appropriate  resources  such  as  the 
State  Employment  Service. 

2.  Dislocated  Woricer  Project 
applications  selected  for  funding  will 
generally  be  those  which  define  the 
need  precisely,  i.e.. 

a.  Specify  groups  of  dislocated 
workers,  industries  or  plants, 
occupations  and  geographic  areas; 

b.  Link  training  and  placement 
services  with  specific  local  demand 
occupations; 

c.  Demonstrate  a  timely  response  to 
the  target  group's  employment  and 
trebling  needs  for  such  services;  and 

d.  Are  cost-effective  in  terms  of 
services  to  be  provided  and  results  to  be 
achieved. 

3.  Priority  consideration  vdll  be  given 
to  applications  focusing  on  services  to 
workers  who  "are  unlikely  to  retuni  to 
their  previous  occupation  or  industry"  ' 
with  particular  emphasis  on  those 
requiring  and  wanting  retraining  for  ' 
occupations  determined  to  be  in  demand 
in  the  local  economy. 

B.  Screening  and  Review  of  Applications 

1.  Screening  requirements.  All 
applications  will  be  screened  tp 
determine  completeness  and  conformity 
to  the  application  guidelines  and  any    .. 
other  requirements  contained  in  this 
announcement. 
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In  order  lor  an  appbcatian  to  be  in 
confbimance.  it  ■»!  indade  Ae 
foUowing: 

a.  A  transmittal  tetter  front  fte 
Governor  or  authorized  representative, 
or  other  aothorized  signatory  containing 
the  required  assurances. 

b.  SF  424.  Application  for  Federal 
Domestic  Assistance  fCataiogoe  No. 
17.246).       . 

c.  A  detailed  Ime  item  budget  for  and 
accorcfing  to  tbe  applicable  cost 
categories  found  at  2D  CFR  631.13  of  die 
JTPA  Title  in  regulations. 

d.  Rrofect  narrative.  The  narratiTe 
poriion  of  tbe  application  induding 
attacbaests  diall  not  exceed  twenty- 
five  (25)  douUe-spaced  pages, 
typewritten  on  one  side  of  tiie  paper 
oidy.  The  narrative  most  addrMS  all  of 
the  elements  specified  in  the  application 
guidelines. 

e.  A  oertificatioD  regarding  "Drug-Free 
Workplace"  (codified  at  29  CFR  98). 
except  in  the  case  where  the  aiq;>Iicant  is 
a  State  and  has  already  submitted  its 
annual  certification  to  the  USDOL  Grant 
Officer  for  JTPA.  These  requirements 
apply  only  to  the  Federal  grant 
applicant.  The  "Certificatioa  for  A  Drug- 
Free  Workplace"  fonn  is  found  in 
Appendix  A. 

L  A  certification  regarding 
"Debarment,  Suspension  and  Other 
Responsibility  Matters,  Primary  Covered 
Transactions",  except  those 
transactions  pnrsnant  to  national  or 
agency  recognized  (DOL)  emergencies 
or  disasters,  as  required  by  the  DOL 
regulations  implementing  Executive 
Order  12549.  "Debarment  and 
Suspenston."  29  CFR  9e.5ia 
"Participants'  responsibilities."  This 
certification  ionn  is  fanmd  m  Appendix 

a 

g.  A  oertification  regarding 
"Lobbyii^".  a*  required  by  29  CFR  part 
93,  "New  Restrictions  on  Lobbying,"  54 
FR  6738, 6751  (February  26. 1960).  A 
suggested  form  incorporating  ifae 
required  text  is  found  in  AppencBx  C 

2.  Complete,  conforming  applications 
win  then  be  reviewed  and  evaktated 
based  on  the  selection  criteria  and  the 
availability  of  funds. 

C.  Inforwatioa  and  Reporting 
Requirementa 

1.  ^  accepting  a  grant,  the  pantee 
agrees  that  it  shall  maintain  and  make 
available  to  the  Department  of  Labor 
upon  request,  information  on  the 
operation  of  tbe  ptetect  mA  on  pioiect 
expendituns.  Swb  btfonaaUon  may 
indode  the  inplemantatton  status  itf  the 
project  such  as  oon^lalifln  of 
Suba^cementa.  faitiag  of  slafi.  doAa 
enrollments  began,  current  ami  '  -  - 


cumnlatlva  awiiber  of  pailkipanls  mid 
cum^tiw  expendituRS. 

2.  Reports.  Tlmjanlee  shall  sabnit  to 
the  Employment  and  Training 
Administration,  an  original  and  two 
copieaof 

a.  The  WoAer  Ad|ustnient  Proffsas 
Quarterly  Report.  ETA  Fonn  Na  9020 
(0MB  No.  1206-0274). 

b.  The  Wotker  Adjustment  Program 
Annual  Program  Report.  ETA  Form  No. 
9019  (OMB  Na  1206-4)274). 

Part  m.  Specific  Apirikation 
Requirements 

A.  Category  l—lntnutate  Disiocated 
Worker  Profectt 

An  application  for  an  Intrastate 
Dislocated  Worker  Project,  i^.,  within  a 
sin^e  State,  must  comply  with  the 
following  requirements: 

1.  Eligible  grant  applicants.  The 
eligible  grant  applicants  for  such  a 
project  are  the  States  and  territories  of 
tbe  United  States  (including  tbe  District 
of  Coliunbia,  Puerto  Rico,  the  Freely 
Aasodated  States  of  the  Republic  oi 
Marshall  Islands  and  the  Feiderated 
States  of  Micronesia,  and  the  Trust 
Territory  of  the  Republic  of  Palau)  as 
represented  by  the  governor-designated. 
State  |TPA  grant  redpient  or  grant 
administeriag  agency  under  die  Federal- 
State.  Governor-Secretary  Agreement 

2.  Eligible  project  operatora.  Eligible 
subgrantees  who  may  operate  such  a 
dislocated  worker  pro)ect  include  bat 
are  not  limited  to  State  agendes,  ]TPA 
Title  III  substate  grantees,  units  of  local 
government,  local  public  agencies,  such 
as  community  colleges  or  area 
vocational  sdwols;  private  non-profit 
organizations,  inr.hMJing  community- 
based  organizations,  labw 
organi29itioas.  regional  development 
councfls,  and  industry-sponsored 

itions;  private^or-profit 


organisations  and  faidian  tribal  entities. 

3.  Submissioa  of  applicatkmi. 
Applications  for  Intrastate  Dislocated 
Worker  Projiects  most  be  submitted  to 
the  Department  of  Labor  by  the 
Gosetnor  or  tbe  State  ]TPA  agency 
accompanied  by  the  assarmices  hsted 
below  from  tbe  authorized  signatory. 
Such  applications  nbmitted  by  other 
entitiea  shall  not  be  consideTed  ior 
funding. 

4.  Ae^aoedassiinnceai.  a. 
Applications  submitfted  by.  or  through, 
the  sobstale  grantee  and  the  Slate  dmll 
be  Iransmttted  with  ■  letter  from  dm 
Governor  or  — Ihrniiad  JTPA  st^ntory 
contaMng  the  fioBovriag  paragraphs: 

If  the  proposed  protect  it  fended,  any  Title 
UI  funds  awarded  froai  faads  iiissM'"i  by  tbm 
Secrelaiy  iMI  ha 
accordance  with  t 


ameadasnts  apfwoved  by  the  Gfsot  Officer, 
and  consistent  «vith  the  letter  signed  by  the 
US,  Department  of  Labor  Grant  Officer 
aocoapanjriag  te  graal  award. 

The  Stata  aiMres  that  Ike  tafanntiaB  - 
provided  in  the  proposal  is  conect  and  the 
activities  proposed  conform  to  State  program 
standards. 

The  State  agrees  to  accept  any  grant  fbnds 
awarded  under  this  applicatiaa.  and  pnmda 
administialiiHi  and  u»Msi^l  of  the  grant 

Folbwtng  receipt  of  die  grant  appforal.  tbe 
State  will  advise  the  Gram  OfBoer  of  the 
projactad  date  proiect  opentions  wiU  be^n. 
If  the  date  to  be  provided  exceeds  30  days 
from  receipt  of  the  grant  award,  the  State  will 
provide  additional  information  explaising  die 
proiected  implementation  date. 

Ihe  State  agrees  to  conpile  and  maintain 
information  on  project  implementstion  on  a 
monthly,  and  perfonnance  and  expenditures 
data  on  a  quarterly,  basis.  The  informatioa 
%vill,  at  a  minimif",  be  consistent  with  die 
activities  and  cost  categories  contained  in  the 
project  proposal  and  will  be  available  to  tiw 
Department  at  requested. 

Based  od  the  State's  oversight  anthority. 
the  State  agrees  to  review  expenditures  and 
enrollment  data  against  the  planned  levels 
for  the  project  and  notify  the  Department 
expeditiously  of  any  potential  under- 
expenditiire  of  hmds. 

b.  Project  {Moposals  not  accompanied 
by  these  required  asaurances  will  not  be 
accepted  for  review. 

5.  Review  and  coordination 
requirem&nts.  a.  The  Governor  and 
substate  area  grantee.  The  Governor 
and  substate  area  grantee  most  indade 
comments  regarding  the  proposed 
project  with  respect  to  the  availability  of 
State  and  substate  formula  funds, 
experience  of  Ae  program  operator  bi 
operating  programs  for  dislocated 
workers,  mid  any  other  area  of  concern 
pertinent  to  tbe  funding  of  the  project 
These  comments  shall  be  forwarded  by 
the  Govenior  or  authorized  signatory  at 
the  time  of  submission. 

b.  Private  Industry  Coundl  (nC)/locai 
elected  official  (LEO).  All  pwat 
applications  to  provide  sendoes  to 
dislocated  wwkers  dull  provide 
evidence  that  tbe  appropriate  MCs  and 
LEOs  have  been  given  the  ofqwrtunity 
for  review  and  conunent 

c.  Labor  organizations.  All 
applications  for  dislocated  worker 
projects  where  a  substantial  number  (at 
least  20  percent)  of  affected  workers  are 
represented  by  a  labor  arganization(s) 
must  provide  documentation  of  fidl 
consultation  arith  te  apprapriate  locd 
labor  organization(s)  hi  the  development 
of  the  project  design.  Thus, 
docaamntation  is  reqmrad  for  eocft 
union  ref  iistnting  at  least »  percent  of 
thsafiededwatkcts. 

6.  Applioatkm  coatenL  Fottoarlag  are 
the  maas  to  be  addressed  and 
information  to  be  provided  fat  eadigcant 


application  submitted  for  JTPA  Title  m 
national  reserve  funds.  It  is  strongly 
recommended  that  grant  applicants 
follow  the  format  and  sequence 
presented. 

a.  Period  of  Perfonnance:  Applications 
should  cover  a  period  of  time  generally 
not  to  exceed  18  months.  Applications 
for  periods  in  excess  of  I8  months  may 
be  submitted  with  information 
supporting  the  need  for  the  additional 
period.  No  grant  funds  awarded  may  be 
used  to  reimburse  project  expenditures 
incurred  prior  to  the  date  auUiorized  in 
the  grant  award  letter. 

b.  Period  of  Award:  Generally,  awards 
will  be  made  for  an  18-month  period  to 
allow  for  pMjed  start-up,  operation,  and 
phasedown. 

c.  Synopsis  of  the  Project  to  serve 
dislocated  workers.  A  short  summary  of 
the  pertinent  facts  regarding  the  project 
that  includes  the  following: 

(1)  The  name  and  address  of  the 
project  operator  along  with  the  name 
and  phone  nimiber  of  a  contact  person 
for  the  project  operator; 

(2)  The  project  location  (city,  county): 
(3)  The  planned  starting  and  ending 
dates  of  the  project: 

(4)  The  total  amount  of  Title  III 
national  reserve  funds  requested; 
.    (5)  The  name(s)  of  the  company(ie8) 
from  which  the  affected  workers  have 
been  dislocated,  and  the  type  of 
business  or  industry  involved; 

(6)  The  date(8)  of  employment 
termination  and  the  number  of  workers 
affected; 

(7)  The  names  of  the  coimties  and 
cities  in  which  the  affected  workers 
reside: 

(8)  The  total  number  of  partidpants 
planned; 

(9)  The  total  number  of  placements 


planned: 

(10)  The  it 

(11)  The  p 


anned  cost  per  participant; 
anned  cost  per  entered 
employment:  and 

(12)  The  name,  address,  and  telephone 
number  of  tbe  signatory  ofBcial  for  the 
substate  grantee(s)  serving  the  area  in 
which  the  project  is  to  be  operated. 

d.  The  Project  Narrative  must  address 
the  following  elements: 

(1)  Target  Group  Identification.  A 
description  of  the  need  for  a  projed  to 
serve  the  target  group  and  an 
explanation  of  how  this  need  was 
determined.  The  description  should 
indude: 

(a)  The  bidu8try(ies)  affected; 

(bj  The  schedule  for  layoff(8)  and/or 
dosing(s]: 

(c)  The  number  of  individuals  likely  to 
participate  in  the  program,  taking  into 
consideration: 


(i)  The  total  number  of  individuals 
affected  by  specific  occupations  and  the 
wage  levels  for  each  occupation; 

(ii)  The  number  of  individuals  eligible 
to  partidpate,  with  spedal  attention 
given  to  those  workers  who  will  need 
more  extensive  services  than  available 
labor  exchange  services  provided  by  the 
State  Employment  Service  agency, 
based  on  their  occupational  skills; 

(iii)  The  number  of  individuals  likely 
to  retire; 

(iv)  The  number  of  individuals  likely 
to  transfer; 

(v)  The  number  of  individuals  likely  to 
be  recalled;  (vi)  The  number  of 
individuals  who  possess  locally 
transferable  skills  and,  therefore,  will 
find  other  employment  with  minimal 
assistance;  and 

(vii)  When  the  layoff(s)  or  closure(s) 
has  occurred  more  than  4  months  prior 
to  submittal  of  the  application, 
information  should  be  provided  to  show 
how  the  proposed  operator  determined 
the  number  of  individuals  who  remain 
unemployed' and  in  need  of  services. 

Note:  Provide  the  methodology  that  was 
uted  to  determine  thete  numbert  [i.e.,  current 
survey  of  affected  workert,  unemployment 
insurance  (UI]  data,  etc.). 

(d)  Evidence  that  the  workers  to  be 
served  are  aware  of  and  support  the 
proposed  program  operator's 
application. 

(e)  The  economic  conditions  for  the 
State  and  the  geographic  area  to  be 
served  as  documented  by  the  most 
recent  tmemployment  rate  for  the  area, 
or  the  economic  and  unemployment 
trends  in  the  spedfic  industry  affected, 
to  illustrate  the  severity  of  the  need  for 
such  a  project 

(f)  If  the  proposed  target  group 
includes  workers  dislocated  as  a  result 
of  the  relocation  of  a  company  plant  the 
City  and  State  to  which  the  plant  will  be 
relocated  shall  be  provided. 

(2)  Why  the  need  cannot  be  met  by 
existing  resources.  A  statement  of  why 
the  need  cannot  be  met  by  existing 
Federal,  State  and  local  resources.  The 
statement  shoiild  indicate  why  the 
proposed  project  was  not  funded  with 
State  or  substate  grantee  Title  III  funds. 

(a)  The  status  of  fund  availability  for 
both  the  State's  Title  m  formula 
program  and  discretionary  awards, 
including  total  obligations  and 
expenditures  from  available  Title  in 
funds  against  total  availability  shall  be 
provided.  This  biformation  should  be 
through  the  end  of  the  quarter  prior  to 
the  subject  application.  Where  a 
substate  grantee  will  operate  the 
proposed  program,  the  same  information 
regarding  fund  availability,  obligation 
and  expenditure  of  substate  formula 


funds,  as  well  as  any  discretionaiy 
national  reserve  funds,  shall  be 
provided. 

(b)  The  application  must  indicate 
whether  an  application  has  been  made 
(provide  petition  number,  if  available), 
or  a  certification  given,  for  Trade 
Adjustment  Assistance  (TAA)  for  the 
affected  workers.  When  the  proposed 
target  group  has  applied  for  TAA 
certification  or  has  been  certified,  a 
description  of  how  TAA  resources  and 
national  reserve  grant  funds  will  be 
coordinated  should  be  provided.  A 
statement  shall  be  provided,  pursuant  to 
section  141  (b)  and  (h)  of  JTPA.  that  the 
project  operator  will  ensure  that 
duplication  of  services  does  not  occur. 
29  U.S.C.  15Sl(h). 

(c)  The  nature  and  duration  of  any 
contractual  obligation  of,  or  voluntary 
arrangements  by,  the  employer(s)  or 
union(s)  to  provide  employment-related 
services  to  terminated  employees  shall 
be  included.  When  applicable, 
severance  pay  arrangements  should  be 
noted. 

(3)  Labor  maricet  employment 
opportimities. 

All  applications  must  contain  a 
discussion  demonstrating  familiarity 
with  the  local  labor  maricets  including 
occupations  in  which  participants  wiU 
be  trained,  retrained  or  placed.  The 
discussion  shall  include  the  following: 

(a)  An  explanation  of  how  the 
potential  for  placement  in  occupational 
areas  was  determined,  induding 
information  on  specific  employers  or 
industries  that  have  demands  for 
workers  in  those  occupational  areas  and 
whether  retraining  wiU  be  required  prior 
to  placement.  The  source  of  such 
information  should  be  provided. 

Note:  A  list  of  demand  occupations  writhin 
the  State  or  Sulistate  Area  is  the  least 
acceptable  approach  to  providing  this 
information.  Current  local  information, 
induding  special  employer  surveys,  should 
be  submitted. 

(b)  Information  that  shows  how  the 
characteristics  and  skills  of  the  target 
group  population  are  related  to  the 
demand  occupations  identified  in  the 
labor  market  in  which  training  and/or 
placement  will  occur. 

(c)  Certification  that  the  number  of 
currenUy  unemployed  workers  available 
for  employment  hi  the  demand 
occupations  for  which  retraining  is 
plaimed  is  insufficient  to  meet  the  need. 

(4)  Coordination  and  linkage. 

In  addition  to  the  applicable  review 
and  coordination  requirements 
described  in  paragraph  III.A.5.  above,  aD 
applications  for  fiuids  will  be  required 
to: 
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a)  DwoHw  me  iH«M«cflnat  (tt  ngr) 
of  organitd  lAor  in  Ae  duwiilopmBnt 
and  opera  don  of  the  proposed  proiect 
activitiea. 

04  Su>w  how  the  proposed  praiect  for 
diilnfalfd  workers  will  coordinate  with 
other  State  and  local  agpnriea  and 
related  progrens  inclading  tiut  not 
United  to: 

(i)  The  local  Subetate  Area  Grantee(»), 

(ii)  Veterans'  prograiQS  pncluding 
JTPA)  available  in  the  area. 

(ifi)  The  State  Eaipbyment  Service, 
including  the  Tirade  At^uatment 
Assistance  CTAA)  program,  tf 
appropriate, 

(iv)  Hie  Unempbyment 
Compensation  System,  to  ensure  tba/t 
workers  understand  the  requirement  for 
enrollment  in  training  in  order  to  be 
eligiUe  for  needs-rriated  pa3rment8,  as 
outHned  in  20  CFR  031.20  of  the  JTPA 
regulatiofis. 

(v)  The  Ptofl  Gmit  progtat.  and 

(vj)  Other  appropriate  State  and  local 
program  reaoorcet. 

fai  thoee.iMtanoee  where  other  State 
funds,  such  as  vocational  educatioa. 
economic  devdopnent  TAA.  or  special 
appropriations  are  available  to  die 
project,  tt  is  neceaaary  to  incfaide  a  brief 
discMsioB  of  the  activitiea  ior  i^kh 
these  fands  wttl  be  need  and  Aeir 
relationship  to  the  natioBal  reserve 
funds  leqaested,  taking  into 
consideration  sectioeMlib)  of  the  Act 

(5)  Descriptian  of  services. 

(a)  Intake  and  eligibility 
determination.  Desoibe  die  procedures 
to  recruit  and  ensure  the  eli^bHi^  of 
each  participanL 

(b)  Basic  Readjustment  Services 
QTPA  section  314  (c):  29  U.S.C  lfleic(c]). 
Describe  how  assessment,  iob  seardi 
assistance,  counseling,  iob  development 
and  placenaent  services  and  any  other 
basic  leaufnstment  activities  wfll  be 
coordinated  widi  training  activities 
(assessment  procedures  must  include 
the  capability  to  determine  if  a 
parddpanrs  reading  skills  are  betow  the 
7th  grade  level);  

(c)  Retraining  services  QTPA  Sectioa 
314(d);  29US.C  lMne(d)).  Describe  die 
training  to  be  provided,  inchnfing  the 
types  and  lengths  of  training  for  varioos 
occepntlons  or  occnpational  areas,  and 
the  likely  providen  of  bodi  on-die-fob 
and  clsssrooni  sfciH  training  (Noto; 
Natianai  reserve  fonds  wiU  not  be 
provided  to  snbetitnte  for  soch  activities 
as  the  enqrfcTer^s  traditional  training 
rsspensibflity  associatod  with  Hwddf 
dianges,  tiie  introdnctton  of  new 
pro^Kto,  general  eniployae  upgrading, 
etc.); 

(d)  Participant  sappertive  services. 
DiacHsa  which  ssrvicas  wil  ba  presided 
and  how  they  will  be  coordinated  with 


tralntav  actfvitiss.  techsdiag  needs- 
related  paymsnts:  (fTPA  Section  314(e): 
29U.S.ClMMe)):aad 

ftt  inpiGIBdltBtlOD  pw& 

(a)  A  scfaedale  for  die  tmplementedon 
of  progfam  activities  npon  receipt  ef 
funds  sad  diacassian  of  initial  actioDS 
taken  to  soiqwrt  inplementation. 
Enrollment  of  participants  riuMild 
normally  occur  within  90  days  of  die 
grant  award,  if  such  a  time  schedule 
cannot  be  met  or  is  inappropriate,  an 
exjdanation  of  die  impiementatian 
schedule  provided  should  be  included. 

(b)  Quairterly  implementation  dato 
showing  the  foUowriog  protected 
cumulative  data: 

(i)  Enrollments  for  each  major 
activity— assessment  Job  se«t:h 
assistance,  classroom  remedial 
educatioa  training,  akills  training,  on- 
the-^ob  training  and  other  training; 

(ii)  Totfid  terminations; 

(iii)  Number  ai  participants  entwiag 
esoployment  from  each  activity:  and 

(iv)  Expenditares. 

(7)  Planned  oatcomes.  Project  data 
showing  the  projected  overaJl: 

(a)  Cost  per  participant; 

(b)  Cost  per  entered  emplcqrment: 

(c)  Enteved  employment  rate;  and 

(d)  Average  wage  rate  at  entered 
employment 

(8)  Finanda)  and  management 
capability.  Except  whera  the  actnal 
project  operator  will  be  the  State  or  die 
sufavtato  grantee,  a  description  of  the 
fiscal  and  raanagemmt  capabilities  of 
the  prospective  project  operator  riranld 
inclu^  (Limit  to  no  more  than  two 
pagea.) 

(a)  Background  description  of  how  the 
prospective  project  operator  (or  the 
division  which  will  have  responsibility 
for  this  project)  is  or  will  be  organized. 

(b)  Current  or  previous  relevant 
experience  in  immding  services  to 
(tt^ocated  workers  or  in  administering 
such  programs. 

(c)  The  capability  to  maintato  and 
report  as  naoessaiy  required  fiscal  and 
management  infiarmation. 

(9)  Dialled  line  item  budget 
(a)  Costs  for  each  item  shall  be 

allocated  under  administration,  basic 
rand^nstment  services,  mtrahiing,  needs- 
related  payments  and  supportive 
services  cost  categniea  as  classified  in 
20  CFR  631.13. 

(i)  Line  iteau  indode  but  are  not 
limited  to:  faafifties,  eqaipment 
SNpiAss,  stnfiBng  and  fringe  benefits  (by 
positkin  and  jirinpii^Tff  of  time  worldng 
on  the  prajact).  job  sennh  assistanoe. 
dassrooas  vncationnl  akill  training,  on- 
the-job  toai^n^  lemedial  education, 
connsding.  transportation  assistance, 
child  care,  lelocatton  assistance,  and 
needs-related  paynente. 


(iQ  In  dto  case  of  an  Intrastate  Project 
where  die  Stete  is  not  d»  project 
oper^or.  die  State  may  reserve  Vh 
percent  {JOa)  of  die  total  grairt  award  or 
$15,000,  whidiever  is  less,  for  ooste 
associated  widi  die  admiiJstiation  of 
the  grant  snch  as  oonlract  negotiation. 
ify^pHwg  activities  and  project 
oversight  State  administrative  ooste 
requested  that  are  above  dus 
esldiUsbBd  set  aside  BMt  be 
acconqianied  by  a  justification  showing 
the  projected  person-hoon  and 
functiaas  to  be  performed. 

(b)  Depending  on  the  natme  of  the 
project  mid  the  klenttty  of  the  grantee, 
an  appbcant  may  submit  a  bndget  diat 
requeste  a  devtetion  from  die  cost 
limitations  in  20  CFR  631.14.  The  general 
intent  of  die  HsritaWons  shoakl  be 
reflected  in  die  allocatton  of  the  budget 
The  Secretly  wiU  decide,  in  die  grant 
award,  whether  and  to  what  extent  the 
cost  limitetiona  vf^f. 

7.  Selection  Criteria.  Grant 
applications  for  ]TPA  Tide  ID  national 
reserve  funds  wUl  be  evaluated  and 
selected  for  funding  based  on  the 
foOowing: 

a.  Overall  criteria  (JTPA  Section  322 
(a)(3);  29  U&C  1662b(a)(3))  against 
which  all  applications  for  national 
reserve  funds,  regardless  of  the 
proposed  use,  w£U  be  considered.  Hie 
application — 

(1)  Efficiently  targete  resources  to 
areas  of  most  need. 

(2)  Encourages  a  r^iid  response  to 
economic  dislocations,  and 

(3)  Promotes  the  effective  use  of 
fundk 

b.  Application  Review.  (1) 
Applications  will  be  reviewed  and 
approved  or  rejected  based  upon  overall 
responsiveness  of  the  application's 
content  and  the  application  of  the 
selection  criteria,  taking  into 
consideration  the  extent  to  whidi  funds 
are  available. 

(2)  Applications  may  be  rejected 
where 

(a)  Odier  available  applications 
appear  to  be  more  effective  fai  achieving 
die  goals  of  Title  m.  or 

(b)  The  information  reqtdred  is  not 
provided  in  sufficient  detail  to  permit 
adequate  assessment  of  die  proposal  or 

(c)  The  informatiiMt  reganhng  why  the 
State  and  snbstate  grantee  were  nnable 
to  fund  the  proposed  prt^ect  te  not 
provided. 

c.  Additional  specific  criteria  fot 
evaluatiom  md  eehction  ofapplicotions 
for  Intrastate  Dislocated  Woricer 
Projects.  (1)  Severity  of  need.  The 
sevaitty  of  dm  drcnmstances  and  need 
as  described  in  dm  grant  ^qilicatton 
{e.g..  the  immediacy  of  the  sdiedula  for 


layoCE(s)  and  plant  dosing(s|.  the 
number  of  tadtviduals  affected,  the  focnl 
and  State  aneaptoynwnt  ratas 
compared  to  the  national  rate,  the  scope 
of  a  natural  dasaster,  dae  projected  sbort- 
and  long-term  cfi'ed  of  events  on 
unemployment). 

(2)  Target  Group.  The  concentration  of 
the  eligible  individuals  in  a  spedflc 
occupation(8),  plant(s),  indostryfies)  or 
geographic  area(s).  The  extent  to  wUdi 
the  project  is  focused  on  the  affected 
subpopulation  actually  requiring 
retraining  services  in  order  to  remain  in 
the  labor  force  as  shown  by  an  analysis 
of  the  characteristics  of  the  affected 
workers.  This  shall  be  a  major  factor  in 
determinuig  the  responsiveness  of  a 
proposal         I 

(3)  CooFdination  and  linkages: 
utilization  of  resources.  The  extent  to 
whidi  it  ia  demonstrated  that  die  project 
win  be  Integrated  with  odvr  existing 
program  and  community  resources, 
including  the  State/substate  Tide  m 
foranda-funded  activities  and  other 
|TPA  programs,  as  wefl  as  the  Trade 
Adjustment  Assistance  pro-am.  whera 
appropriate. 

(4)  Services.  The  services  to  be 
provided  and  die  service  mix.  including 
the  degree  to  whidi  the  services  appear 
to  meet  die  needs  of  the  taiget 
population.  The  extent  to  w^di  specific 
occupations  are  identified  for  retraining 
and  placement  with  evidence  presented 
that  demand  exists  for  workers  to  be 
served  by  the  project  as  well  as  the 
degree  to  which  a  proposal  provides  lot 
retraining  in  specific  oocupationa.  eidier 
in  an  on-the-jdb  or  in  a  classroom 
setting  shall  be  major  factors  in 
determiniAg  fondability. 

(5)  l>ianag«vnent  capability.  Assaranos 
of  project  operator's  fiscal  and  program 
managPHifttf  capabilitiea  to  administer 
the  praposad  project  Tbe  demonstrated 
ability  to  begin  piQ^am  operatiotts 
expeditiously. 

ffl  Coat  egaotiveoess.  The  cost 
effectiveness  ef  the  project;  a^  cost  per 
participant  cost  per  placement  and  coat 
per  activity  in  raiation  to  services 
provided  and  dm  oatooaMS  projected 
including  expected  arege  levels.  Hm 
level  of  Anaiiqg  des^natad  for  dient 
services  as  oppoeed  to  etrff  enpport  and 
administretton.  Tbe  proportion  ef  staff 
costo  to  these  coste  direcdy  attribntrfils 
to  dient  services  eaditts  tuitioa.  iBola, 
eAc  Tlic  cost  effsctivenees  of  dm  project 
shall  be  a  malar  fodor  in  determinieg 
fundabflMy. 

m  other  nmsi  dfwttona.  Tfca^ 
effectiweneas  and  eflklsnry  of  ina 
proposal  ttedf  as  CDrnpared  to  other 
proposals  received. 


(^Onmnatebyi  _^ 

odKT  interested  parties  legarding  tae 
application  sofaeoitted. 

d.  Fuading  medtaaJaau.  (l)(a)  In  dm 
case  of  an  Intrastate  Dislocated  ftcject 
the  Deputinent  wifl  tesae  a  Notics  of 
Obbgatton  (NOO)  of  Tide  m  national 
reserve  funds  to  die  State,  parsaant  to 
the  JTPA  Governor/Secretary 
Agioe  Blent. 

(b)  A  p'ant  award  letter  containing  the 
general  specifications  expected  as  a 
conditkm  of  the  yant  will  accompany 
die  NOO. 

(c)  Hie  Act  regulations,  grant  aw«d 
letter,  grant  appbcatian.  assurances  end 
any  amendments  approved  will  govern 
the  operation  of  the  project 

(2)  Unless  otherwise  directed  in  dm 
grant  award  letter,  the  effective  date  for 
the  use  of  the  funds  will  be  the  date  of 
the  Notice  of  Obligation  accompanyiqg 
the  grant  award  letter  and  no  costs  may 
be  incurred  prior  to  this  date.  The 
authority  to  expend  funds  immetfialely 
is  given,  in  most  cases,  to  permit  the 
most  timely  response  to  this  needs  of  the 
newly  dislocated  worker. 

(3)  instractions  regarding  Grant 
Amendmente  required  due  to  changes  in 
circnmstances  after  the  grant  award  will 
be  transmitted  in  a  separate  docmsent 

B.  Category  O—Multietate  Daiooated 
Worker  Profec^ 

An  application  for  a  Mdtistate 
(includLi^  regionwide,  national  or 
industrywide)  Dislocatod  Worker 
Proje<A  nest  comply  widi  die  following 
requirements: 

1.  Eligible  grant  appHoarat  and 
project  operators.  Applications  nay  be 
subnttked  by,  bet  are  not  finrited  to. 
State  agencies,  local  pnhlic  agsndr  i 
such  as  community  colleges  or  area 
vocatioaal  sdiools,  private  non-profit 
oiganicBtions,  iiiclwBng  ooaunuraty* 
based  orgenizatiaas,  labor 
organizations,  regional  development 
comcfls.  IndiMtry-eponsored 
assodatiens.  and  private-for-profit 
organizations. 

All  entities  nwy  net  be  appropriate 
appficanto  for  this  pant  category. 
Applicant  entities  most  be  an 
appropriate  agency  given  die  nature  and 
exteni  m  uie  piupueea  projen. 

2.  Submission  ofappuoations  a.  In  die 
case  tf  Mddatate  projeda.  applioatlmn 
shaU  be  adbtaiMed  direody  to  the  Grent 
Officer  accompanied  by  the  required 
cartifioaliBnB  (Appendtoes  A.  B,  and  C 
to  this  noUoe)  end  wHh  die  Bsseranoes 
listed  behw  bom  the  eeniartaed 
signatory  far  die  applicant 

b.  The  appfioalian  wM  not  he 
accepted  for  oanaidnrotiBn  nnlnes  the 
aDedoBHit  can  daemnsiEeEte  ihnt  tnere 
has  been  a  series  of  mass  tayaCb 
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affecting  a  ■dnJimioflOO 
site  in  at  laeet  t  States  with  e 
of2disdndt 
for  the  project 

3.  Required  ossmunces. 
a.  Applications  for  multistate, 
regionwide.  and  industrywide  projecte 
for  dislocated  workers  shall  be 
transmitted  with  a  letter  from  the 
proposed  grantee  containing  the 
following  assurances: 


If  the  1 
finds  awnM  froa  fanda  moved  by  t 

Secretary  shall  be  administered  by  the 
graalae  in  a  unnnrr  caaiistfiit  with  tin  Ad 
and  JTPA  rngiilatinBi,  and  ia  accorrlnann 
with  provisions  specified  in  the  proposal  and 
amendmeats  approved  by  the  Giant  Officer, 
if  any,  pursuant  to  the  gmrt  docwmnl  ngiwu 
by  the  U.S.  Department  of  Labor  Grant 
Offiow. 

The  proposed  Grantee  agrees  to  csavle 
aad  —«-*-»-  infoimatioii  on  project 
implenentetiaa,  perforauooe  aad 
expenditures.  The  informaiiaa  wfl.  at  a 
■teiiiiM  be  oonastaat  with  the  activities 
and  coat  catepafes  oootaiaed  1b  dw  praiaot 
proposal  and  will  be  available  to  the  Cnntor 
as  requested. 

The  proposed  grantee  assures  that  tin 
infonnation  provided  in  the  proposal  ia 
correct  and  4ie  adivities  proposed  umiImm 
to  the  Act  and  Federal  regalatiam  for  TMe  m 
activities. 

Following  receipt  of  die  grant  Bppnmi.  the 
proposed  graalae  wiU  advise  the  Grant 
Officer  of  the  projacted  date  prajact 
I  wiU  iMriH.  B  the  data  to  he 


provided  caaaeds  J0  day* 
great  awaid,  the  Graatee  wiil  provide 
addktonal  iafonnation  expiainiBg  the 
pro]ected  imiHeinentation  date. 


b.  Project  prapoeais  not  \ 
by  these  reqiured  assurances  will  not  be 
accepted  for  review. 

4.  Application  Content  Folloadng  are 
the  areas  to  be  addressed  and 
information  to  be  piovkled  to  each  grant 
application  submitted  for  JTPA  Title  ffl 
nationri  icsciit  fonds.  It  is  sti^ngly 
recommended  that  grant  applicante 
follow  the  Ibnnat  and  sequence 
presented. 

a.  Period  of  performance:  Applications 
should  cover  a  period  of  time  generally 
not  to  exceed  18  monUis.  Applications 
for  periods  in  excess  of  IB  months  may 
be  submitted  with  information 
stqiportiiv  die  need  for  die  additional 
period. 

b.  PeiiaA  of  award:  Generally,  awards 
wiM  be  asatla  for  aa  IS-aioBth  period  to 
aUew  far  project  start-up.  operatioa  and 
phasedown. 

c.  Synopsis  ef  the  project  A  short 
simunary  of  dm  poi^wBt  facte  ngarding 
the  project  that  includes  the  following: 

(1)  The  name  aad  address  of  dw 
project  operator  along  with  the  i 
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and  teleplione  number  of  a  c(Hitact 
person  for  tlie  project  operator; 

(2)  The  project  locations  (cities, 
counties,  and  States): 

(3)  The  planned  starting  and  ending 
dates  of  the  project; 

(4)  The  total  amount  of  Title  III 
national  reserve  funds  requested; 

(5)  The  name(8)  of  the  companyfies) 
from  which  the  affected  workers  have 
been  dislocated,  and  the  type  of 
business  or  industi7  involved; 

(6)  The  date(s)  of  employment 
tem^ation  and  the  munber  of  woricers 
affected: 

(7)  The  names  of  the  States,  counties, 
and  cities  in  which  the  affected  workers 
reside; 

(8)  The  total  number  of  participants 
planned; 

(9)  The  total  number  of  placements 
planned: 

(10)  The  planned  cost  per  participant; 

(11)  The  planned  cost  per  entered 
employment;  and 

(12)  The  name,  address,  and  telephone 
number  of  the  signatory  official  for  the 
project  operator. 

d.  The  Project  Narrative  shall  address 
the  following  elements: 

(1)  Target  group  identification.  A 
description  of  the  need  for  a  project  to 
serve  the  target  group  and  an 
explanation  of  how  this  need  was 
determined  shall  be  included.  The 
description  shall  include: 

(a)  Applicants  for  Multistate  projects 
shall  demonstrate  that  the  subject 
industry's  or  company's  employment  is 
declining  and  there  are  poor  prospects 
for  reemployment  in  a  similar 
occupations  or  industry  based  on  any 
combination  of  the  following  data:  labor 
turnover.  Employment  Service  vacancy 
data,  labor  market  conditions  in  the 
States  with  industry  facilities,  and 
production  trends,  or  that  the  Secretary 
has  determined  the  industry  to  be 
depressed  based  on  data  availaUe  to 
the  Federal  Government 

(b)  The  schedule  for  layoff(s)  and/or 
closing(s). 

(c)  The  number  of  individuals  likely  to 
participate  in  the  program,  taking  into 
consideration: 

(i)  The  total  number  of  individuals 
affected  by  specific  occupations  and  the 
wage  levels  for  each  occupation: 

(ii)  The  number  of  individuals  eligible 
to  participate,  with  special  attenticm 
given  to  those  workers  who  will  need 
more  extensive  services  than  available 
labor  exchange  services  provided  by  the 
State  Employment  service  agency,  based 
on  their  occupational  skills: 

(iii)  The  number  of  individuals  likely 
to  retire; 

(iv)  The  number  of  individuals  likely 
to  transfer; 


(v)  The  number  of  individuals  likely  to 
be  recalled;  Applicants  must  certify  that 
recall  within  the  next  12  months  is 
highly  unlikely  for  the  majority  of 
affected  workers. 

(vi)  The  number  of  individuals  who 
possess  locally  transferable  skills  and, 
therefore,  will  find  other  employment 
with  minimal  assistance;  and 

(vii)  When  the  layoff(8)  or  closure(s) 
has  occurred  more  than  4  months  prior 
to  submittal  of  the  application, 
information  should  be  provided  to  show 
how  the  proposed  operator  determined 
the  number  of  individuals  who  remain 
unemployed  and  in  need  of  services. 

Note:  Provide  the  methodology  that  was 
used  to  determine  these  numbers  [i.e.,  survey 
of  affected  workers,  UI  data.  etc.). 

(d)  Evidence  that  the  workers  to  be 
served  are  aware  of  and  support  the 
proposed  program  operator's 
application. 

(e)  The  economic  conditions  for  the 
State(8)  and  the  geographic  area(s)  to  be 
served  as  documented  by  the  most 
recent  unemployment  rate  for  each  area, 
or  the  economic  and  unemployment 
trends  in  the  specific  industry  affected, 
to  illustrate  the  severity  of  the  need  for 
such  a  project. 

(f)  If  the  proposed  target  group 
includes  workers  dislocated  as  a  result 
of  the  relocation  of  a  company  plant  the 
city  and  State  to  which  the  plant  will  be 
relocated  should  be  provided. 

(2)  Why  the  need  caimot  be  met  by 
existing  resoim:e8.  A  statement  of  why 
the  need  cannot  be  met  by  existing 
Federal,  State  and  local  resources.  The 
statement  should  indicate  why  the 
proposed  project  was  not  funded  with 
State  or  Substate  Area  grantee  Title  in 
funds. 

(a)  The  application  must  indicate 
whether  an  application  has  been  made 
(provide  petition  number,  if  available), 
or  a  certification  given,  for  Trade 
Adjustment  Assistance  (TAA)  for  the 
affected  workers.  When  the  proposed 
target  group  has  applied  for  TAA 
cea^cation  or  has  been  certified,  a 
description  of  how  TAA  resources  and 
national  reserve  grant  funds  will  be 
coordinated  shotdd  be  provided.  A 
statement  shall  be  provided,  pursuant  to 
Section  141(h)  of  JTPA,  that  the  project 
operator  will  ensure  that  duplication  of 
services  does  not  occur.  29  U.S.C 
1551(h). 

The  current  TAA  funding  availability 
and  obligations  shall  be  provided  as 
well  as  information  on  any  current 
request  to  the  Department  for  TAA 
funds  to  serve  these  workers. 

Note:  TAA  eligibility  may  vary  by 
subproject  site  and  must  be  Mkbrnsed  on  a 
site  by  site  basis. 


(b)  The  nature  and  duration  of  any 
contractual  obligaticm  of,  or  voluntary 
arrangements  by,  the  employees)  or 
union(s)  to  provide  employment-related 
services  to  terminated  employees  shall 
be  included.  When  applicable, 
severance  pay  arrangements  should  be 
addressed. 

(3)  Labor  market  employment 
opportunities.  All  applications  shall 
contain  a  discussion  demonstrating 
familiarity  with  the  local  labor  markets 
including  occupations  in  which 
participants  will  be  trained,  retrained  or 
placed,  llie  discussion  shall  include  the 
following: 

(a)  An  explanation  of  how  the 
potential  for  placement  in  occupational 
areas  was  determined,  including 
information  on  specific  employers  or 
industries  that  have  demands  for 
workers  in  those  occupational  areas  and 
whether  retraining  will  be  required  prior 
to  placement  The  source  of  such 
information  should  be  provided. 

Note:  A  Ust  of  demand  occupations  witliin 
the  State(s)  of  substate  areas  is  the  least 
acceptable  approach  to  providing  this 
information.  Current  local  information, 
induding  special  employer  surveys,  should 
be  provided. 

(b)  Information  that  shows  how  the 
characteristics  and  skills  of  the  target 
group  population  are  related  to  the 
demand  occupations  identified  in  the 
labor  maricet  in  which  training  and/or 
placement  will  occur. 

(c)  Certification  that  the  number  of 
currently  unemployed  workers  available 
for  employment  in  the  demand 
occupations  for  which  retraining  is 
planned  is  insufficient  to  meet  tihie  need. 

(4)  Coordination  and  linkage. 

(a)  Governors  and  substate  grantees. 
Applications  shall  include  evidence  that 
the  Governor  of  each  State  and  the 
appropriate  Title  in  grantee  of  each 
substate  area  in  which  a  project  site  is 
proposed  have  been  informed  of  such  an 
application  and  given  an  opportimity  to 
comment  on  the  proposed  project  as  it 
would  affect  workers  in  the  State  or 
substate  area. 

Letters  from  the  appropriate 
Governors  and  substate  grantees  shall 
be  included  to  document  that  the 
opportunity  was  provided  for  review 
and  comment  of  the  application.  Each 
Governor's  letter  should  indicate  why 
the  State  has  not  funded  the  proposed 
subproject  for  that  State.  The  substate 
area  grantee  letter  shoidd  indicate  why 
the  substate  grantee  is  unable  to  provide 
sufficient  services  to  the  proposed 
'subproject  in  the  substate  area,  as  well 
as  a  description  of  the  funding  and 
assistance  it  will  provide  to  the 
subproject 


(b)  Ahnte  iadMtfy  cmncil  (Piq/ 

local  eleoled  officiat  (LBO}.  AH  gmHl 
applications  shall  provide  evidwice  4iat 
the  apprcrpriMe  TKs  and  lEOs  have 
been  given  the  opportunity  for  review 
and  comments. 

(c)  Labor/Organizations.  All 
appltcatioas  ibr  dislocated  ivoiicerB 
projects  wbere  ■  wba^itisi  niBber  <«t 
least  20  percent)  or  mOected  wwiieis  are 
represairted  by  a  labor  organiaatioalsj 
shall  provide  documentation  t^F  full 
constdtation-widi  the  appropriate  local 
labor  otganization  in  the  tieveiapmeal  of 
the  project  design.  Thus,  documentation 
is  required  for  each  unioa  repiesentiitg 
at  least  20  peroent  of  dw  affected 
workers.  Describe  die  invohreaent  if 
any)  of  organised  labor  in  the 
development  aad  operation  of  the 
proposed  project  activities. 

(d)  Other.  All  appticatiaiis  shall  show 
that  the  proposed  protect  for  dislocated 
workers  will  aoordiiiate  with  other  Stale 
and  local  agencies  and  related  prngfasss 
includiag  but  not  limited  to: 

(i)  The  local  sabstate  ^ranteeCs). 

(ii)  Veterans'  programs  (indnd^ 
JTPA)  available  in  the  area; 

(iii)  The  State  £mpk>yiDent  Sflrvioe. 
including  the  Trade  Adjustment 
Asststanoe  (TAA)  program,  if 
appropriate: 

(iv)  The  Uwyloyment 
Coatpetisation  System  to  ensure  that 
workers  understand  the  requireawnt  far 
eTUoOmtent  in  ttsaining  m  order  to  be 
eligible  for  needs-related  payoMnta.  as 
oatlieed  in  20  CFR  631.20  of  the  JTPA 
regulations; 

(v)  The  Pell  Grant  prop-am:  and 

(vi)  Other  appropriate  State  and  local 
program  resounses. 

In  those  nstances  where  other  Stale 
funds,  such  as  vocational  education, 
economic  developosent  TAA.  or  special 
appropriadoBs  are  available  to  the 
project  it  is  necessary  to  inchMle  a  brief 
discussion  of  the  activities  for  ishiGh 
these  funds  will  be  used  and  their 
relationship  to  the  national  reserve 
funds  reqaested.  tokiog  into 
consideration  Section  141(b)  of  dae  Act 

(5)  Descriptioa  of  ■ervioea.  All 
applications  shaU  inchade  the 
description  of  aanrioes  to  be  provided: 

(a)  Intake  and  eli^hility 
determinaiioB.  Describe  die  praoedHes 
to  recruit  and  caMae  the  eh^faihty  at 
each  participant 

(bj  Basic  reaii^astaeBt  aetvioes  QTPA 
SectiiHi  314  (c):  29  U.S.C.  leeic(c)). 
DMcribe  how  aasessBMnt  job  aeaich 
assistaooa,  coansehng.  fob  devetopaseat 
and  plaoMMBt  aervioes  and  any  other 
activities  will  be  coordinated  with 
trainiag  aodvitiBS  {aaaeasHMi 
procedures  must  include  the  capabiiitir 


to  detcnatoe  if  a  partsdpaat'a  raadfaig 
skdbare  beloar  «Im  rdi  gr^e  level). 

(c|  letrainng  aenrioea  (JTPA  SectioB 
314(d);  a  tlLS.C  IWlofdn.  Deacribe  «ha 

traiaias  to  be  provided,  indatfing  the 
types  and  tengda  of  haauag  far  vatioaa 

occupations  or  occopatioiial  areas,  and 
the  likely  providers  of  both  on-tlie-}db 
and  dasvooB  aUM  trahmg  (Note: 
National  leaeise  fvtda'wS  not  be 
provided  to  eifestitate  for  aadi  atti titles 
as  the  employer's  traditional  tiaiiiing 
responsibility  associated  with  prodact 
model  changes,  the  mtrodoction  of  new 
products,  general  employee  upgrading, 
etc. 

(d)  Participant  supportive  services. 
Discoss  which  services  will  be  provided 
and  how  they  win  be  coordinated  with 
training  activities,  including  needs- 
related  payments;  {yTPA  Section  314(e): 
29  U.S.C.  Ifl61c(e)). 

(6)  Implementation  plan. 

(a)  A  schedule  far  the  implementation 
of  program  activities  upon  receipt  of 
funds  and  discussion  of  initial  actions 
taken  to  support  implementation  shall 
be  submitted  with  the  application. 
Enrollment  of  participants  normally 
should  occur  within  90  days  of  the  grant 
award.  If  such  a  time  schedule  cannot 
be  met  or  is  inappropriate,  an 
explanation  of  ^e  implementation 
schedule  provided  should  be  included. 

(b)  Quarterly  implementation  data 
showing  the  following  projected 
cumulative  data  for  £e  overall  project 
and  for  each  subproject  site; 

0)  Enrollments  for  each  major 
activity — assessment  job  search 
assistance,  classroom  skills  training,  oo- 
the-job  training  and  other  trainiqg; 

(ii)  Total  terminatioos; 

(iii)  Number  of  participants  enteriqg 
employment  from  each  activity;  and 

(iv)  Expenditures. 

(7)  Planned  outcomes.  t^t^Bd  data 
showing  the  projected  overall: 

(a)  Cost  per  partidpaot 

(b)  Coat  per  entered  emfioyment; 

(c)  Entered  emi^oynent  rate:  aad 

(d)  Average  wage  rate  at  entered 
employment. 

(B)  Financial  aad  amnsgeawnt 
capability.  Except  arhere  the  actoal 
project  operator  wiil  be  die  State  or  the 
substate  grantee,  a  desoriptna  of  the 

the  prospective  project  operator 
including  how  the  pe—pscHw  project 
operator  (ar  die  division  which  wtthaae 
resp<Maibiiil|r  for  das  pnfeotl  is  or  will 
be  organized.  (Limit  to  no  more  I  ~ 
pagesj 

(a}  Cinrent  or  previoos  relevant 
experiaace  in  providi^g  aarvicea  to 
dislocated  wwikais  or  ia  i 
such  I 


(bj  The  capablMljr  to  aiaiBteln  and 
report  aa  aeoessaiy  retiaired  fiscal  and 
management  information. 
(9)  A  Detailed  Uae  item  budget 
(a)  Costs  for  eadi  item  shaD  be 
aHocatad  under  Admiaiatratioa.  Basic 
Raadjastmant  Services.  Retniaiaf, 
Needs-ielated  Payaunts  and  SujiportiM 
Services  cost  categories  as  classified  in 
20  CFR  ttl.13.  Line  itoass  inchide  but  are 
not  limited  to:  iacilitiea.  eqaipaient 
supplies,  staffing  aad  frtege  benefits  (by 
position  and  peraent^e  of  tiaie  worldag 
on  the  pvofect}.  job  ( 
classrooa  vocational  skill  i 
the-foblrrta 

counseling,  transportation  assistanue. 
child  care.  relocatioB  assistance,  and 
needs-related  i 


(b)  Depending  on  dK  natnre  of  die 
project  Mid  die  identity  rtS  the  ^antee, 
an  applicant  may  sabmit  a  budget  that 
reqaests  a  deviation  from  die  cost 
limitations  in  20  CFH  631.14.  The  general 
intent  of  the  limitations  should  be 
reflected  in  the  aDocatian  of  the  bodgsL 
The  Secretary  will  decade,  in  fte  grant 
award,  whether  and  to  what  extent  the 
cost  limitations  apply. 

(c)  Where  national  reserve  funds  wall 
be  combined  with  funds  from  other 
sources — the  employer,  union  Irainiag 
funds.  State  fomala-allotted  funds. 
State  vocational  education,  or  ecoBoaric 
development  fiuds.  etc. — the  budget 
should  indicate  for  each  line  item  the 
total  cost  and  the  amount  to  be  funded 
from  the  national  reserve  account  aad 
the  other  funding  souroe(s}. 

5.  SehcUoa  Criteria.  Grant 
applications  for  JTPA  Title  ID  national 
reserve  finds  ardl  be  evalaated  and 
selected  for  finding  baaed  on  the 

foUowioF 

a.  Overall  criteria.  The  overal  criteria 
(JTPA  Section  3Z2(aX31: 29  U.S.C. 
166Zb(a)(3))  agaittflt  which  all 
applications  ror  national  reserve  funoa, 
regardless  of  the  proposed  use,  wiH  be 
considered.  Hie  application — 

(1)  Efficiently  targets  resonrces  to 
areas  of  most  need, 

(2)  Encourages  a  rapid  response  to 
economic  dislocatioaa.  and 

(3J  IVoBiotes  the  efiiective  use  of 
funcb. 

b.  Afptioatiea  Aeriemr.  (1) 
ApphcatioBS  aiai  be  raneaMd  aad 
approved  or  wjerted  bared  apo 
responsiveness  of  the  applicatioa% 
content  aad  the  ai^licatioe  of  the 
selection  criteria.  taUag  lato 
coondsiatiaa  te  «Ktent  to  addeh 
are  availahla. 

(2)  AppHcaoDM  ssay  be  rejeded 
where— 
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(a)  Other  available  applications 
appear  to  be  more  effective  in  achieving 
the  goals  of  Title  ID: 

(b)  The  information  required  is  not 
provided  in  sufficient  detail  to  permit 
adequate  assessment  of  the  proposal:  or 

(c)  The  information  regarding  why  the 
State  and  substate  grantee  were  unable 
to  fund  the  proposed  project  is  not 
provided. 

c.  Additional  specific  criteria  for 
evaluation  and  selection  of  applications 
for  Multi'state  Dislocated  Worker 
Projects.  (1)  Severity  of  need.  The 
severity  of  the  circiunstances  and  need 
as  described  in  the  grant  application 
[e.g.,  the  immediacy  of  the  schedule  for 
layouts)  and  plant  closing(s),  the 
number  of  individuals  affected,  the  local 
and  State  unemployment  rates 
compared  to  the  national  rate). 

(2)  Target  group.  The  concentration  of 
the  eligible  individuals  in  a  specific 
occupation(8),  plant(s).  industry(ies)  or 
geographic  area(8).  The  extent  to  which 
the  project  is  focused  on  the  affected 
subpopulation  actually  requiring 
retraining  services  in  order  to  remain  in 
the  labor  force  as  shown  by  an  analysis 
of  the  characteristics  of  the  affected 
workers.  This  shall  be  a  major  factor  in 
determining  the  responsiveness  of  a 
proposal. 

(3)  Coordination  and  linkages; 
utilization  of  resources.  The  extent  to 
whidi  it  is  demonstrated  that  the  project 
will  be  inte9«ted  with  other  existing 
program  and  community  resources, 
including  State/substate  Title  III 
f(mnula>funded  activities  and  other 
JTPA  programs,  as  well  as  the  Trade 
Adjustment  Assistance  program,  where 
appropriate. 

(4)  Services.  The  services  to  be 
provided  and  the  service  mix,  including 
the  degree  to  which  the  services  appear 
to  meet  the  needs  of  the  target 
population.  The  extent  to  which  specific 
occupations  are  identified  for  retraining 
and  placement,  with  evidence  presented 
that  demand  exists  for  workers  to  be 
served  by  the  project  as  well  as  the 
degree  to  whidi  a  proposal  provides  for 
retraining  in  specific  occupations,  either 
in  an  on-the-job  or  in  a  classroom 
setting  shall  be  major  factors  fai 
determinkig  fundability. 

(5)  Management  capability.  Assurance 
of  project  operator's  fiscal  and  program 
management  capabilittes  to  administer 
the  pnyposed  project  The  demcmstrated 
ability  to  begin  program  operations 
expeditiously. 

(6)  Cost  effectiveness.  The  cost 
effectiveness  of  the  project  e.gi,  cost  per 
participant  cost  per  placement  and  cost 
per  activity  in  relation  to  services 
provided  nod  the  outcomes  projected 
including  expected  wage  levels.  The 


level  of  funding  designated  for  client 
services  as  opposed  to  staff  support  and 
administration.  The  proportion  of  staff 
costs  to  those  costs  directly  attributable 
to  client  services  such  as  tuition,  tools, 
etc.  The  cost  effectiveness  of  the  project 
shall  be  a  major  factor  in  determining 
fundability. 

(7)  Other  considerations.  The  overall 
effectiveness  and  efficiency  of  the 
proposal  itself  as  compared  to  other 
proposals  received. 

(8)  Comments  regarding  the 
application  submitted  by  the  Governor 
or  other  interested  parties. 

6.  Funding  mechanism,  a.  (1)  In  the 
case  of  an  award  to  an  existing  State 
]TPA  grantee,  the  grant  officer  will  issue 
an  award  letter  and  Notice  of 
Obligation.  For  others,  an  appropriate 
grant  document  shall  be  executed  by  the 
USDOL  Grant  Officer  and  the  grant 
applicant's  official  signatory. 

(2)  The  Act  regulations,  grant  award 
letter/ agreement  grant  application, 
assurances  and  any  amendments 
approved  shall  govern  the  operation  of 
the  project 

b.  The  effective  date  for  the  use  of  the 
funds  shall  be  the  date  of  the  grant 
award  letter  or  grant  agreement  and  no 
costs  may  be  incurred  prior  to  this  date, 
llie  authority  to  expend  funds 
immediately  is  given,  in  most  cases,  to 
permit  the  most  timely  response  to  the 
needs  of  the  newly  dislocated  worker. 

c.  Instructions  regarding  grant 
amendments  required  due  to  changes  in 
circumstances  after  the  grant  award  will 
be  transmitted  in  a  separate  document. 

C.  Indian  Reservation  Dislocated 
Worker  Projects.  An  appUcation  for  a 
dislocated  worker  project  on  an  Indian 
reservation  shall  comply  with  the 
following  requirements: 

1.  Eligible  grant  applicants.  In  the 
case  of  dislocation  events  affecting 
American  Indians  on  an  Indian 
reservation,  tribal  entities  shall  be 
eligible  grant  applicants. 

Z  Eligible  project  operators.  Ind&an 
tribal  entities  may,  in  turn,  contract  with 
appropriate  entities  to  administer  the 
delivery  of  employment  and  training 
services  to  project  participants. 

3.  Submission  of  application  and 
required  ossuixwceSi  Applications  fnr  ' 
dislocated  ¥ioAet  projects  to  operate  cm 
Indian  reservations  shiedl  be  submitted 
directly  to  the  Grant  Officer 
accompanied  by  the  appropriate 
certifibations  (see  Appendices  A,  B,  and 
C  to  this  notice)  and  by  the  following 
assurances: 

If  tiie  proposed  project  is  funded,  any  Title 
Dl  fiinds.  awarded  from  funds  reserved  by  the 
Secretaiy  will  Im  admfaiistered  in  accordance 
with  tlw  Act  and  JTPA  regnlations,  the 
proposal  and  amendments  approved  by  the 


Grant  Oflicer,  if  any,  and  shall  be  consistent 
with  the  grant  document  signed  by  the 
Department  of  Labor  Grant  OfHcer. 

The  Grantee  agrees  to  compile  and 
maintain  informiatian  on  project 
implementation,  performance  and 
expenditures.  The  information  will  at  a 
minimum,  be  consistent  with  the  activities 
and  cost  categories  contained  in  the  project- 
proposal  and  will  be  available  to  the 
Department  as  requested. 

The  grantee  assures  that  the  information 
provided  in  the  proposal  is  correct  and  the 
activities  im>posed  conform  to  the  Act  and 
Federal  relations  for  Title  III  activities. 

Following  receipt  of  the  grant  approval,  tlie 
Grantee  will  advise  the  Grant  Officer  of  the 
projected  date  project  operations  will  begin. 
If  the  date  to  l>e  provideid  exceeds  30  days 
from  receipt  of  the  grant  award,  the  Grantee 
will  provide  additional  information 
explaining  the  projected  implementation 
date. 

4.  Application  Content.  Following  are 
the  areas  to  be  addressed  and 
information  to  be  provided  in  each  grant 
application  submitted  for  JTRA  Titie  III 
national  reserve  funds.  It  is  strongly 
recommended  that  grant  applicants 
follow  the  format  and  sequence 
presented. 

a.  Period  of  Performance. 
Applications  should  cover  a  period  of 
time  generally  not  to  exceed  18  months. 
Applications  for  periods  in  excess  of  18 
months  may  be  submitted  with 
information  supporting  the  need  for  the 
additional  period. 

b.  Period  of  Award.  Generally,  awards 
will  be  made  fw  an  18-month  period  to 
allow  for  project  start-up,  operation,  and 
I^sedown. 

c.  Synopsis  of  the  project  to  serve 
dislocated  woricers.  A  short  summary  of 
the  pertinent  facts  regarding  the  project 
shaU  be  submitted,  including  die 
following: 

(1)  The  name  and  address  of  the 
project  operator  along  with  the  name 
and  phone  number  of  a  contact  person  . 
for  the  project  operator 

(2)  The  project  location  (Indian 
reservation): 

(3)  The  planned  starting  and  ending 
dates  of  the  project 

(4)  The  total  amount  of  Title  m 
naticmal  reserve  fimds  requested; 

(5)  The  name(8)  of  the  company(ies) 
ttWR  which  the  affected  workers  have 
been  disIocatCHd,  and  the  type  of 
business  or  industry  involved; 

(6)  llie  date(s)  of  employment 
termination  and  the  number  of  workers 
affected: 

(7)  The  name  of  the  Indian  reservation 
on  which  die  affected  workers  reside: 

(8)  The  total  number  of  participants 
planned; 

(9)  The  total  number  of  irfacements 
planned; 


(10)  The  planned  cost  per  participant 

(11)  The  planned  cost  per  entered 
employment  and 

(12)  The  name,  address,  and  telephone 
number  of  the  signatory  official  for  the 
substate  8^&ntee(s)  serving  the  area  in 
which  the  project  is  to  be  operated. 

d.  Hie  Project  Narrative  shall  address 
the  following  dements: 

(1)  Target  group  identification.  A 
desoiption  of  the  need  for  a  project  to 
serve  the  target  group  and  an 
explanation  of  how  this  need  was 
determined.  An  application  by  an  Indian 
tribal  entity  for  funds  for  a  dislocated 
worker  project  shall  be  based  upon  a 
specific  plant  closure  or  mass  layoff  that 
has  occurred  within  the  past  year.  The 
facility  involved  must  be  located  on  an 
Indian  reservation.  The  description 
should  include: 

(a)  The  industry(ies)  affected; 

(b)  The  schedule  for  layoff(s]  and/or 
closing(s); 

(c)  The  number  of  individuals  likely  to 
participate  in  the  program,  taking  into 
consideration: 

(i)  The  total  number  of  individuals 
affected  by  specific  occupations  and  the 
wage  levels  for  each  occupation; 

(ii)  The  number  of  individuals  eligible 
to  participate,  with  special  attention 
given  to  those  workers  who  will  need 
moie  extensive  services  than  available 
labor  exchange  services  provided  by  the 
State  Employment  Service  agency,  or 
other  entities,  such  as  the  Bureau  of 
Indian  Affairs,  based  on  their 
occupational  skills; 

(iii)  The  number  of  individuals  likely 
to  retire; 

(iv)  The  number  of  individuals  likely 
to  transfer: 

(v)  The  number  of  individuals  likely  to 
be  recalled; 

(vi)  The  number  of  individuals  who 
posses  locally  transferable  skills  and, 
therefore,  will  find  other  employment 
with  minimal  assistance;  and 

(vii)  When  the  layoff{s)  or  closure(s) 
has  occurred  more  than  4  months  prior 
to  submittal  of  the  application, 
information  should  be  provided  to  show 
how  the  proposed  operator  determined' 
the  number  of  individuals  who  remain 
unemployed  and  in  need  of  services. 

Note:  Provide  the  methodology  that  was 
used  to  determine  these  numbers. 

(d)  Evidence  that  the  workers  to  be 
served  are  aware  of  and  support  the 
proposed  program  operator's 
application. 

(e)  The  economic  conditions  for  the 
reservation  aad  the  geographic  area  ta  . 
be  served  as  documented  by  the>most 
recent  unemployment  rate  for  the  area.  ;. 
or  the  economic  and  unenqtloyment  ^ 
trends  in  the  specific  industry  affected,: . 


to  illustrate  the  severity  of  the  need  for 
such  a  project 

(J)  ff  the  iHtiposed  target  group 
includes  woricers  dislocated  as  a  result 
of  the  relocation  of  a  company  plant  the 
city  and  State  to  which  the  plant  will  be 
relocated  should  be  provided. 

(2)  Why  the  need  cannot  be  met  by 
existing  resouroes.  A  statement  of  why 
the  need  cannot  be  met  by  existing 
Federal,  State  and  local  resources.  The 
statement  should  indicate  why  the 
proposed  project  was  not  funded  with 
State  or  substate  grantee  )TPA  Tide  III 
funds  or  TiUe  IV  funds. 

(a)  The  application  must  indicate 
whether  an  application  has  been  made 
(provide  petition  number,  if  available), 
or  a  certification  given,  for  Trade 
Adjustment  Assistance  (TAA)  for  the 
affected  workers.  When  the  proposed 
target  group  has  applied  for  TAA 
certification  or  has  been  certified,  a 
description  of  how  TAA  resoiut:es  and 
national  reserve  grant  fimds  will  be 
coordinated  should  be  provided.  A 
statement  shall  be  provided,  pursuant  to 
Section  141(h)  of  rn>A.  diat  die  project 
operator  will  ensure  that  duplication  of 
services  does  not  occur.  29  U.S.C 
1551(h). 

The  current  TAA  funding  availability 
and  obligations  shall  be  provided  as 
well  as  Loformation  on  any  current 
request  to  the  Department  for  TAA 
funds  to  serve  these  workers. 

(b)  The  nature  and  duration  of  any 
contractual  obligation  of,  or  voluntary 
arrangements  by,  the  employer(s)  or 
union(s]  to  provide  employment-related 
services  to  terminated  employees  shall 
be  included 

(3)  Labor  market  employment 
opportunities. 

All  applications  shall  contain  a 
discussion  demonstrating  familiarity 
with  the  local  labor  markets  including 
occupations  in  which  participants  will 
be  trained,  retrained  or  placed.  The 
discussion  shall  include  the  following: 

(a)  An  explanation  of  how  the 
potential  for  placement  in  occupational 
areas  was  determined,  including 
information  on  specific  employers  or 
industries  that  have  demands  for 
workers  in  those  occupational  areas  and 
whether  retraining  will  be  required  prior 
to  placement  The  source  of  such 
information  should  be  provided. 

Note:  A  list  of  demand  occupations  within 
the  State  is  the  least  acceptable  approach  to 
providing  this  information.  Local  iid^onnation. 
including  spefial  empk>]rer  surveys,  should     , 
be  provided. 

(b)  Information  diet  shows  how  the  , 
characteristics  and  skills  of  the  target  V  : 
group  population  are  related  tp  the  ,  . 
demand  occtipations  identifiedia  the ; . - 
labor  nmricet  fior  i^acement  '  >:.  <  -^  <'  i 


(c)  Certiflcation  that  the  number  of 
currendy  unemployed  workers  available 
for  employment  in  the  demand 
occupations  for  which  retraining  is 
planned  is  imufficient  to  meet  die  need. 

(4)  Coordination  and  linkage. 

Each  application  for  funds  shall: 

(a)  Describe  the  involvement  (if  any) 
of  organized  labor  in  the  development 
and  operation  of  the  proposed  project 
activities.  Each  application  for 
dislocated  woricer  project  where  a 
substantial  number  (at  least  20  percent) 
of  affected  woriiers  are  represented  by  a 
labor  organization(s)  shall  provide 
documentation  of  full  consultation  with 
the  appropriate  local  labor 
orgamzation(s)  in  the  development  of 
the  project  design.  Thus,  documentation 
is  required  for  each  union  representing 
at  least  20  percent  of  the  affected 
woricers. 

(b)  Show  how  the  proposed  project  for 
dislocated  workers  will  coordinate  with 
other  State  and  local  agencies  and 
related  programs,  including,  but  not 
limited  to: 

(i)  The  JTPA  grantee(s),  especially  die 
Title  IV  grantee; 

(ii)  Veterans'  programs  (including 
JTPA)  available  in  the  area; 

(iii)  The  State  Employment  Service, 
including  the  Trade  Adjustment 
Assistance  (TAA)  program,  if 
appropriate; 

(iv)  The  Unemployment 
Compensation  System,  to  ensure  that 
woricers  understand  the  requirement  for 
enrollment  in  training  in  order  to  be 
eligible  for  needs-related  payments,  as 
outiined  in  20  CFR  631.20  of  die  JTPA 
regulations; 

(v)  The  Pell  Grant  program;  and 

(vi)  Other  appropriate  local  program 
resources. 

In  diose  instances  where  JTPA  Tide 
IV  or  Bureau  of  Indian  Affairs  funds,  as 
well  as  other  Federal  funds,  such  as  . 
vocational  education,  economic 
development  TAA,  or  special 
appropriations,  are  available  to  die 
project  it  is  necessary  to  include  a  brief 
discussion  of  the  activities  for  which 
these  funds  will  be  used  and  their 
relationship  to  the  national  reserve 
funds  requested,  taking  into 
consideration  Section  141(b)  of  the  Act 

(5)  Description  of  services. 

(a)  Intake  and  eligibility 
determination.  Describe  the  procedures 
to  recruit  and  ensure  the  eligibility  of 
each  participant  -j       - 

(b)  Basie  readjustaient  services  (JTPA 
Section  314(c);  29  U.S.C  ie61c(c)). 
Describe  how  assessment  job  search 
assistance,  counseling,  job  devekipnent 
and  placement -services  andanyodier 
basic  neadjustinent  activities  will  be 
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coordiaated  witk 
(•sscsHMBt  praoadHM 
the  capability  to  ' 
partidpHa'a  rawyni  akilU  ar»  bekw  te 
7tll  pad*  levtik  tc)  RitnftBiiig  terviecft 
(]TPA  SectioB  3140k  29  USjC 
1661c(d]j^  Deaoibe  Ae  trataiiag  to  be 
provided.  iBchiding  Dm  types  Md 
lengjtlw  (tf  toaiatng  in  varioaa 
occapatioDa  or  or<i?r"**'**^  araaa,  and 
the  likely  praviden  o£  botb  on-thft^ob 
and  dasaroam  akiU  traioiag  (Note: 
National  raserve  fund*  wiU  DO*  be 
provided  to  anbatitute  for  such  activitiea 
as  the  anpk^en  traditional  traming 
respoaaifaality  associated  witb  nodal 
changes,  the  introdnctiMi  at  new 
products  general  eB^>klyee  upgrading. 
etc). 

(d)  Participant  supportive  services. 
Discuss  wbi^  s^vices  will  be  provided 
and  how  they  will  be  coordinated  with 
trainiag  activitiea,  includiag  aeeds- 
related  payments;  (JTPA  Section  314(c); 
29U.SXLlflfBlG(eU. 

(6)  bnpleaeatatioB  {dan. 

(a)  A  schedule  for  the  implementatiott 
of  ptograca  activities  upon  receipt  of 
funds  and  discussion  of  initial  actions 
taken  to  support  iamlementation  ibaik 
be  submitted  with  the  appbcatioa. 
Enrollment  of  participants  nonni^ 
should  occur  writhin  90  days  of  the  grant 
award.  If  sudi  a  time  schedde  cannot 
be  met  or  is  inappropriate,  an 
explanation  of  this  imph'mfntation 
schedule  provided  should  be  included. 

(b)  Quarterly  in^dementation  data 
showing  the  fctUovdng  prqected 
cumulative  data: 

(i)  EnroDnienta  for  eadi  major 
activity — assessment  job  search 
assistaaoe.  classroom  skilla  training,  on- 
.  the- job  training  and  other  training; 

(ii)  Total  terminations; 

(iii)  Niiaber  of  iwrtidpants  entering 
employment  from  eat^  activity;  and 

(iv)  Expenditures. 

(7)  Planned  outcomes.  Project  data 
showing  the  projected  overall: 

(a)  Cost  per  participant; 

(b)  Cost  per  entered  employmoit; 

(c)  Entered  employment  rate;  and 

(d)  Average  wage  rate  at  entered 
employment 

(8)  Financial  and  management 
capability.  A  description  at  the  fisc^ 
and  management  capabilities  of  the 
prospective  project  operator  should 
include:  (Limit  to  no  more  than  two 

page*-) 

(a)  Badcground  description  of  bow  the 
piaepcctive  project  opcrrtor  iaervwflbe 
organized. 

(b)  Current  or  previooa  relevant 
experience  in  providing  services  to 
dislocated  workers  oi  in  administeiing 
such  programs. 


I^The  av*^^*]'  *»  BBintaia  and 
report  as  necessary  required  fiscal  and 
management  infemation. 

m  A  detaikd  bw  itaa  budget. 

|a)  Coats  foi  each  ttem  sbaB  be 
aUocated  under  Admiaisfrstion,  Basic 
Readjustment  Sovices,  Retsainiag. 
Needa-ielated  PaymenU  and  Supportive 
Services  coat  categpiies  as  classified  m 
20  CFR  631.13.  Line  items  indade.  but 
are  not  limited  to:  fiadlikiea,  eqiaipmNit. 
supplies,  staffing  and  fiinge  ben^ts  (by 
positioa  and  percentage  (rf  time  worl^ 
on  the  projject),  job  search  assistance, 
classroom  vocational  skill  trainings  on- 
the-job  braining,  remedial  education, 
counsdin^  teansportatian  assistance, 
child  care,  rdocation  assistance^  and 
needs-related  payments. 

(b)  Where  national  res»ve  &aids  will 
be  combined  witb  finds  from  other 
sources — the  erajrioyer.  unioa  training 
funds,  JTPA  Tide  W  allotted  finds. 
State  vocational  edacation.  or  toanoBac 
develfqment  funds,  etc.— the  budget 
should  indicate  for  eech  line  item  the 
ttUal  cost  and  the  amount  to  be  fimded 
frtnn  the  national  reserve  account  aa/i 
the  o&er  fundmg  sourcefs).. 

(c)  Depentfing  on  the  nature  of  the 
project  and  the  identity  of  the  grantee, 
an  aiqiUcant  may  submit  a  budget  that 
requests  a  deviaticm  from  the  cost 
limitations  m  20  CFR  631.14.  Tbe  gener^ 
intent  of  the  Innitaticms  should  be 
reflected  in  the  allocatiott  of  the  budget. 
The  Seeret£»y  will  dcdde,  m  the  grant 
award,  whether  and  to  what  extent  the 
cost  UmitatioQS  apply. 

&  SeJecUoa  Crit^ku  Gnmt 
applications  iat  JTPA  Tide  m  national 
reserve  funds  will  be  evaluated  and 
selected  for  funding  based  on  the 
following: 

a.  Ov&ntU  aitena.  Tbe  onrcratt  criteria 
(JTPA  Section  322(a)  (3)c  2»  U.&C  16e2b 
(a)  (3))  against  which  aU  ^plications  for 
national  reserve  funds,  regardless  of  the 
proposed  use,  wfll  he  considered.  The 
application — 

(1)  Effidcnlly  tacgets  resources  to 
areas  of  most  need; 

(2)  Encourages  a  rapid  response  to 
economic  dislocatiansi  and 

(3)  Promotes  the  effective  use  of 
funds. 

h.ApplioaUoa  Review.  (1) 
Applicatione  will  be  reviewed  9aA 
approved  or  rejected  baaed  epm  everaU 
responsiveness  of  the  application's 
content  and  tbe  appCcatf  on  of  the 
selection  criteria,  taking  into 
consideration  the  extent  to  which  finds 
are  available. 

(2)  Applications  may  be  rejected 
where — 

(a)  Other  available  applieafiona 
appear  to  be  BKire  efiiective  in  achiev&ig 
the  goals  of  Title  nL  or 


(b)Tbeinfbnnetien  re<iaircd  innot 
provided  in  stifficiokt  detail  to  permit 
adequate  assessment  of  the  proposal. 

K.  Additional  specific  aitmafar 
evabiation  md  aelection  of^ipticaticm 
for  ladkm  naenation  di^ooated 
IVorAerJRro/eela^fl)  Severity  tjfnee^     , 
Tbe  enmity  of  the  dreumatsnccs  sad 
need  as  described  in  the  grant 
application  (e^g.  fte  mwediaey  ei  tfce 
schedule  for  layoflls)  nd  plant 
clo8ing(s),  the  vmtioa  of  imfividaals 
affected,  tbe  reservation,  kxsd  and  Stato 
unemfrioyment  rates  eompaced  to  die 
national  rate). 

(2)  Target  group.  The  ooncenlratioa  of 
die  cBgible  indtividaals  to  a  specific 
ocaipation(8).  ptantfs).  industryfies)  or 
geographic  area(8).  The  exteirt  to  whkh 
the  pnqect  is  focused  on  the  aSccted 
subpopulation  actually  reqoirmg 
retraining  services  in  order  to'  remain  in 
the  labor  force  as  shown  by  an  analysis 
of  the  characteristics  of  the  affected 
workers.  This  shaU  be  a  major  factor  in 
detcTBRoning  the  responsiveness  of  a 
proposal. 

(3)  Coordination  and  linkages; 
utifization  of  resources.  The  extent  t» 
which  it  is  demonstrated  that  tbeprojeel 
will  be  integrated  wid»  oAer  exietiRg 
progrmn  and  community  resources, 
including  yie  State/sobstateHtfein 
formela-fimded  activities  fFPA  THle  IV 
actfvifies.  and  other  JTPA  programs,  at 
well  as  die  TVade  Adjustment 
Assistance  program,  where  epprqjHiete. 

(4)  Services.  The  services  to  be 
provided  and  the  service  nrix,  inclatfing 
the  de^ee  to  which  the  services  appear 
to  meet  the  needs  of  the  target 
popdatiott.  The  extent  to  which  specific 
occupations  are  identified  for  retraining 
and  placement  with  evidence  presented 
that  demand  exists  for  workers  to  be 
served  by  the  project  as  weH  as  the 
degree  to  whidj  a  proposal  provides  for 
retraining  in  specific  occupations,  either 
in  an  on-the-job  or  in  a  classroom 
setting  shall  be  major  factors  to 
determining  fondabtbty. 

(5)  Management  capabrlily.  Assurance 
of  proiect  operator's  fiscal  and  program 
management  capabffities  to  administer 
the  proposed  project  The  demonstrated 
ability  to  begin  program  operations 
expeditious  iy. 

(6)  Cost  effectiveness.  Tbe  cost 
effectiveness  of  the  project.  e.g»  cost  per 
participant,  cost  per  placement  and  cost 
per  activity  in  relatioa  to  services 
provided  and  the  outcomes  proiected 
including  expected  wage  levels.  The 
level  of  fundUng  designated  for  client 
services  as  opposed  to  staff  au|>pori  and 
administration.  Tbe  proportien  oi  staff 
costs  to  those  coats  directly  attributable 
to  client  services  such  as  tuition,  tocis. 
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etc.  The  cost  effectiveness  of  the  project 
shall  be  a  major  factor  in  determining 
fundability. 

(7)  Other  considerations.  The  oversll 
effectiveness  and  effidency  of  the 
proposal  itself  «s  compared  to  other 
proposals  received 

(8)  Comments  regarding  the 
application  received  by  the  Grant 
Officer. 

6.  Funding  mechanisms,  a.  (1)  A  grant 
agreement  will  be  executed  by  the 
USDOL  grant  officer  and  the  grant 
applicant's  signatory  official. 

(2)  The  Act,  regulations,  grant 
document,  grant  award  letter  cmd  any 
approved  amendments  shall  govern  die 
operation  of  the  project. 

b.  The  effective  date  for  the  use  of  the 
funds  shall  be  indicated  in  the  grant 
document  and  no  costs  may  be  incurred 
prior  to  this  date.  The  authority  to 
expend  funds  immediately  is  given  in 
most  cases  to  permit  the  most  timely 
response  to  the  needs  of  the  newly 
dislocated  worker. 

c.  Instructions  regarding  grant 
amendments  required  due  to  changes  in 
circumstances  after  the  grant  award  will 
be  transmitted  in  a  separate  document 

D.  Category  TV'— Emergency  Dislocated 
Worker  Protects 

There  are  two  basic  types  of 
emergency  dislocated  woricer  projects. 
One  involves  unexpected  mass  layoffs 
including  plant  shutdowns  that  create 
emergency  situations.  Such  layoffs 
indude  those  created  as  a  result  of 
government  action.  The  second  involves 
an  emergency  (and  generally  short-term 
layoffs)  caused  by  a  natural  disaster. 

Ilie  Secretary  of  Labor  may  determine 
that  the  massive  devastation  and 
economic  dislocation  caused  by  a 
natural  disaster  constitutes  as 
emergency  requiring  emergency 
assistance  with  funds  under  JITA 
Section  302(a)(2)  to  those  areas  that  are 
distressed  as  a  result  of  the  natural 
disaster.  29  U.8.C.  1652(a)(2).  Under 
such  circumstances,  the  Secretary,  with 
the  Govemor(8)  of  Oie  prindpal  State(s) 
affected,  may  determine  to  mount 
special  programs  to  demonstrate  that 
Title  III  funds  can  be  used  to  assist  the 
affected  communities  in  a  response  that 
will  enable  workers  to  return  to 
enqiloyment  as  soon  as  possible. 

A  principal  strategy  in  this  approach 
would  be  to  develop  special  temporary 
jobs  that  would  inure  to  the  pubUc 
benefit  Such  jobs  shall  be  in  public  or 
private  non-profit  agencies  for  up  to  six 
months  duration  to  assist  in  community 
repairs  and  deanup,  to  enable 
resumption  of  regular  employment  It  is 
in  the  interest  of  the  public  and  affected 
individuals  that  these  jobs  be  filled  as 


rapidly  as  possible.  These  jobs  are  to  be 
filled  consistent  with  Section  301(a)  of 
the  Act  29  U.S.C.  1651(a).  Therefore,  for 
purposes  of  eligibility  for  emergency 
jobs  under  these  spedal  programs, 
individuals  who  have  become 
unenq>loyed  because  of  the  natural 
disaster,  shall  meet  the  eligibility 
requirements. 

An  application  for  an  Emergency 
Dislocated  Worker  Project  shall  be 
accompanied  by  the  required 
certifications  (See  ^pendices  A  and  C 
to  this  notice)  and  comply  with  the 
following  requirements.  Basically,  the 
information  for  both  types  of  emergency 
applications  is  the  same.  The  following 
requirements  specifically  indicate  where 
different  information  must  be  provided 

1.  Ilie  determination  that  a  situation 
or  set  of  circumstances  has  resulted  in  a 
distressed  area  or  industry  which  is 
appropriate  for  emergency  funding  may 
be  initiated  by  either  the  Governor  of 
the  State  where  the  emergency  exists  or 
by  the  Secretary. 

2.  The  eligible  grant  applicants  for 
such  projects  are  the  States  and 
territories  of  the  United  States 
(including  the  District  of  Columbia, 
Puerto  Rico,  the  Freely  Assodated 
States  of  the  RepubUc  of  Marshall 
Islands  and  the  Federated  States  of 
Micronesia,  and  the  Trust  Territory  of 
the  Republic  of  Palau)  as  represented  by 
the  governor  designated.  State  JTPA 
grant  recipient  or  grant  administering 
agency  under  the  Federal-State. 
&)vemor-Secretary  Agreement 

3.  Eligible  subgrantees  which  may 
operate  such  a  dislocated  worker  project 
include,  but  are  not  limited  to,  Stete 
agencies.  JTPA  Title  III  substate 
grantees,  units  of  local  government 
local  public  agendes,  such  as 
community  colleges  or  area  vocational 
schools;  private  non-profit 
organizations,  including  community- 
based  organizations,  labor 
organizations,  regional  development 
councils,  and  industry-sponsored 
associations;  and  private-for-profit 
entities. 

4.  Assurances,  a.  Applications  shall  be 
transmitted  with  a  letter  from  the 
Governor  or  authorized  JTPA  signatory 
containing  the  following  paragraphs: 

If  the  proposed  project  is  funded,  any  Title 
in  funds  awarded  from  funds  reserved  by  the 
Secretary  will  be  administered  In  accordance 
with  the  proposal  and  amendments  approved 
by  the  Grant  OfTicer,  if  any,  and  consistent 
with  the  letter  signed  by  the  Department  of 
Labor  Grant  Officer  accompanying  the  grant 
award. 

The  State  assures  that  the  information 
provided  in  the  proposal  is  conect  and  the 
activities  proposed  oooform  to  State  program 
standards. 


The  State  agrees  to  accept  any  pant  finds 
awarded  under  this  application,  and  provide 
administration  and  oversight  of  the  grant 

Following  receipt  of  the  grant  approval,  the 
State  will  advise  the  Grant  Officer  of  the 
projected  date  project  operations  will  begin. 
If  the  date  to  be  provided  exceeds  30  days 
from  receipt  of  the  grant  award,  the  State  will 
provide  additional  information  explaining  the 
projected  implementation  date. 

"The  State  agrees  to  compile  and  maintain 
information  on  project  implementation  on  a 
monthly,  and  performance  and  expenditures 
data  on  a  quarterly,  basis.  The  information 
wilt  at  a  minimum,  be  consistent  with  the 
activities  and  cost  categories  contained  in  the 
project  proposal  and  will  be  available  to  the 
Department  as  requested. 

5.  Content  of  an  application  for 
emergency  funds.  Emergency  grants 
shall  be  funded  following  a  two-step 
process.  The  first  step  shall  be  an  initial 
request  for  funds  which  will  contain 
relevant  but  limited  information.  The 
second  step  will  be  the  fully 
documented  proposal  required  for 
discretionary  funds. 

a.  Initial  Request.  The  State's  initial 
request  for  funding  should  be  brief  cuid 
provide  the  following  information  (a 
written  request  whidi  may  be 
submitted  by  telefacsimile  (fax),  must  be 
on  file  before  funds  may  be  released): 

(1)  An  explanation  of  the 
circumstances  requiring  the  emergency 
fimds; 

(2)  The  areas  to  be  served  by  the 
grant 

(3)  A  brief  assessment  of  the  need: 

(4)  An  estimate  of  the  number  of 
individuals  impacted  by  the  emergency; 

(5)  A  brief  summary  of  the  activities 
to  be  conducted;  these  activities  must  be 
allowable  under  section  314  of  the  Act 
29  U.S.C  1661c;  in  the  case  of  a  natural 
disaster,  temporary  job  creation  may  be 
permitted  as  a  demonstration  program 
under  section  324  of  the  Act  (see  29 
U.S.C.  1662(0),  as  discussed  above); 
wages  paid  for  any  temporary  jobs 
created  shall  meet  the  requirements  set 
forth  in  section  142(a)(3)  of  the  Act  29 
U.S.C.  1552(a)(3); 

(6)  An  estimate  of  the  number  of 
partidpants  to  be  served  by  the 
emergency  grant  request;  participants 
shall  be  eligible  pursuant  to  the 
definitions  set  forth  at  JTPA  section 
301(a).  29  U.S.C.  ie61(a); 

(7)  The  total  amount  of  funds 
requested;  where  an  emergency  request 
is  approved,  the  Department  will 
immediately  release  up  to  one-third  of 
the  total  fimds  approved  for  the 
emergency  to  the  State;  and 

(8)  The  State  shall  assure  that  no 
other  JTPA.  Federal,  or  local  funds  are 
available  to  meet  the  identified  need. 
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b.Tlke  DcpartaKBt  sbaH  review  Ac 
materia)  rcqatred  to  be  satmiltted  for  aa 
initial  request  and,  based  on  tfiat 
infonnatioo  and  other  nuorniation 
available  to  the  Department,  a  decision 
whether  to  fund  the  eaieigency  project 
will  be  made. 

c  Project  plcuL  A  fully  documented 
project  plan  submitted  by  the  State  meat 
have  been  approved  by  the  USDOL 
before  the  remainiBg  balance  of  the 
approved  grant  amount  wiR  be  allocated 
to  the  State. 

(1)  A  fully  documented  proposal 
regarding  an  emergency  which  has  not 
resulted  from  a  natural  disaster  shatt 
include  the  same  items  required  for  a 
dislocated  worker  project  application  as 
enumwated  in  the  content  of  an 
Intrastate  Dislocated  Worker  l^ect 
(see  paragraph  ni.A.6  above). 

(2)  The  folly  documented  proposal  for 
a  natural  disaster  emergency  to  conduct 
only  short-term  emergency  activities 
shall  inchide: 

(a)  A  period  of  performance  not  to 
excMd  0  mofitha. 

(b)  A  sabstantive  description  of  the 
nature  and  extent  of  the  problem  in  the 
State  with  an  estimate  of  the  noraber  of 
individuals  affected,  including  the 
geographic  location  of  the  emergency 
circumstances,  the  area  where  services 
and  activities  will  be  conducted,  if 
different  from  the  location  of  the 
emergency  circumstances,  and  the 
projected  immediate  recovery  period. 

(c)  A  description  of  how  the  State  will 
identify  and  recruit  individuals  to  be 
served  under  the  project,  and  the  total 
number  of  individuals  to  be  served. 

(dKi)  A  description  of  the  types  of 
services  to  be  provided  and  the  numbers 
of  individaab  to  receive  varions 
services  imder  the  short-term  emergency 
response.  This  includes  the  number  of 
individuals  to  be  provided  temporary 
jobs,  the  types  and  location  of 
temporary  jobs,  a  statement  that  the 
workers  are  authorized  to  perfoim  the 
temporary  jobs,  the  wages  for  wage 
range)  to  be  paid  ki  major  job 
categories,  and  a  description  of  the 
employers  for  sach  job*  with  any 
criteria  the  State  uses  in  selecting  such 
employers.  To  the  extent  that  re^ilar 
employees  of  the  employinf  aoit  {e.g., 
unit  of  government  utiliaifig  the 
emergency  |TPA  fanda)  have  the 
authority  to  do  this  work,  then  ao  do  the 
empkiyees  hired  with  tin  eneigency 
ftmds. 

(it)  A  desciiptian  of  how  the  State  Witt 
select  individuals  to  fill  any  tesporary 
jobs. 

(ill)  A  BMMilhly  impleoicntation 
schedule  for  each  ol  the  activities  to  be 
condaded. 


(eXQ  MsntificatHm  of  the  entity  fai  dte 
Stale  tfiat  wiU  be  responsible  for  the 
overaH  adnaistratioB  of  ttie  energeacy 
project 

(ii)  A  description  of  and  schedule  far 
the  monitoring  plan  of  the  project  and 
the  steps  that  will  be  taken  to  ensare  the 
integrity  of  proiect  activities. 

(0(1)  A  line-item  budget  forlTPA 
national  reserve  funds  by  major 
activities  that  specifically  reflects  staff 
and  other  costs  to  be  supported  by  die 
award  in  each  of  the  cost  categories. 
The  title  Hi  coat  categories— 
admmistration.  basic  readjustment 
services,  retraining,  and  participant 
support  services  including  nee(k-related 
payments— shall  be  used  in  the 
proposal.  Expenditures  on  temporary 
jobs  for  participants  are  to  be  indoded 
under  the  coat  category  of  retraining- 
natural  disaster.  The  title  III  cost 
limitations  on  administration  and  needs- 
related  payments/supportive  services 
shall  apply. 

(ii)  A  description  of  the  relationship 
between  fTPA  funds  and  any  other 
funds  which  may  be  available. 

(g)(i)  The  reporting  of  fTPA  funds  and 
activities  shall  reflect  the  budget 
categories  and  activities  contained  in 
the  approved  project  proposal 

(ii)  The  State  shall  submit  a  detailed 
report  of  the  project  within  45  days  of 
the  end  of  the  project. 

(iii)  The  State  also  shall  provide  brief 
monthly  cumulative  reports  on  die 
number  served,  total  expenditures  and 
the  number  of  Bsonitoring  visits 
conducted.  These  reports  shall  be 
submitted  on  the  10th  <A  the  month  for 
the  previoDS  month. 

(h)  The  SUte  shall  assure  diat  it  wD) 
monit(»  on  a  regular  basis  and  provide 
technical  assistance  to  each  suk^antee 
to  ensure  that 

(i)  The  objectives  of  the  program  will 
be  met; 

(ii)  The  jobs  created  will  be  consistmt 
writh  jobs  specified  by  subgrantees; 

(iii)  Time  and  attendance  records  wiU 
be  accurate;  and 

(iv)  The  subgrantee  is  managing  and 
operating  its  programs  in  acetMrdanee 
with  the  Act  JTPA  and  other  applicable 
regulations,  and  the  provisions,  terms, 
and  conditions  of  the  emergency  grant 

(3)  Documentation  in  support  of  each 
emergency  requeat  accompanied  by  a 
conplete  application  for  any  balance  of 
the  available  national  reserve  grant 
funds,  shaS  be  submitted  within  00  days 
of  receipt  of  emergency  fonds,  unless  the 
Governor  and  the  Secretary  have  agreed 
to  a  different  time  frame. 

6.  SelecticM  Criteria.  Grant 
apf^icatioBa  for  JTPA  Title  01  aatioaal 
reserve  emergency  funds  shall  be 


evaluated  and  sdected  foe  faoding 
based  on  the  foUowiog: 

a.  Overall  criteria.  The  overaU  cril»ia 
(]TPA  Section  322  (aX3);  29  U&a 
16e2b(aK3))  against  which  all 
applications  for  national  reserve  funds, 
regardless  of  the  proposed  ose,  will  be 
considered.  The  application — 

(1)  Efficiency  targets  resources  to 
areas  of  most  need; 

(2)  Encourages  a  rapid  response  to 
economfc  dislocations;  and 

"  (3)  Promotes  the  effective  ose  «»f 
funds. 

b.  Application  Review.  (1) 
Apphcations  shall  be  reviewed  and 
approved  or  rejected  based  upon  overall 
responsiveness  of  the  application's 
content  and  the  application  of  the 
selection  criteria,  taking  into 
consideration  the  extent  to  which  fimds 
are  available. 

(2)  Applications  may  be  rejected 
where — 

(a)  Odier  available  applications 
appear  to  be  more  effective  in  achieving 
the  goals  of  ITPA  title  ID; 

(b)  The  information  required  is  not 
provided  in  sufficient  detail  to  permit 
adequate  assessment  of  the  proposal;  or 

(c)  The  information  regarding  why  the 
State  and  substate  grantee  were  unable 
to  fund  the  proposed  project  is  aot 
provided. 

c  A  fully  documented  application  for 
an  emergency  dislocated  wwker  project 
other  than  in  response  to  a  natural 
disaster  will  be  reviewed  usinf  the  same 
selection  criteria  as  those  used  for  other 
title  ID  aational  reserve  Intrastate 
Projeeta.  See  paragraph  ni.  A.7.  above. 
The  Secretary  also  auy  require  specifie 
information  relatmg  to  the  particular 
circumstances  of  tlw  emergency, 
including: 

(1)  Severity  of  Need.  The  severity  of 
the  circumstances  and  need  as 
described  in  the  grant  application  (e#.. 
the  immediacy  of  the  schedule  for 
layoff(s)  and  plant  cloaing(8),  the 
nui^ier  of  individuals  affetBted,  die  local 
and  State  unemplojrment  rates 
compared  to  the  natioital  rate). 

(2)  Target  group.  The  coneeniratioB  of 
the  cfigiUe  mdividuala  is  a  specific 
occapation(s).  plant(s).  indu^ryties)  or 
geographic  area(s).  The  extent  to  which 
the  project  is  fociued  on  the  afieeted 
subpopulation  actually  requirmg 
retraining  services  in  aider  to  remain  in 
the  labor  force  aa  shown  by  an  ana^rsia 
of  the  duracteristica  of  the  affected 
workers.  This  shad  be  a  major  factor  in 
detennning  the  respoasiveoeaa  al  a 
proposal. 

(3)  Coordination  and  linka^s; 
utiintian  of  lesoarces.  The  esdent  to 
whidi  il  ia  dsnonstrated  that  the  i 


will  be  integraled  widi  other  exialiag 
program  and  coraaunity  reaounea, 
including  the  State/substate  title  III 
formula-funded  activities  and  other 
JTPA  programs. 

(4)  Services.  The  services  to  be 
provided  and  the  service  mix  including 
the  degree  to  which  the  services  appear 
to  meet  the  needs  of  ^  target 
population.  The  extent  to  which  specific 
occupations  are  identified  for  retraining 
and  placement,  with  evidence  presented 
that  demand  exists  for  workers  to  be 
served  by  the  profect.  as  welf  as  tfie 
degree  to  which  a  Jiroposal  provides  for 
retrainthg  in  specliit  occapations,  erdier 
in  wt  on-tfie-fob  or  in  a  classroom 
setting  shall  be  major  factors  in 
determnHng  fondability. 

(5)  Managewenf  capability.  Assorance 
of  project  operstor's  ffecaf  and  program 
management  capebilities  to  adminieter 
the  propoaed  project.  The  denronatrafed 
ability  to  begiii  pragfant  operations 
expedltiouriy. 

(6)  Coat  Effectiveness.  The  cost 
effect! venesa  of  fie  profeet  e.g.,  eoet  per 
participant,  coat  per  frfacemenf ,  and  coat 
per  activity  in  relation  to  services 
provided  and  ^ootcemes  projected 
including  expected  wage  levels.  The 
level  of  fanding  designated  for  dient 
services  as  opposed  to  stt^sapport  and 
admtnistrafion.  The  proportnn  of  staff 
costs  to  those  costa  dm^dy  attributriile 
to  client  services  such  as  tuition,  to<rfs, 
etc.  The  cost  effectiveness  of  the  project 
shall  be  a  major  foctor  in  determming 
fundabihty. 

(7)  COmnienla  regarding  the 
appSeation  submitted  by  Ae  Governor 
or  other  interested  parties. 

(8)  The  overall  efTectivraesa  and 
efficiency  of  the  ptoposal  itself  aa 
compared  to  other  proposals  received. 

d.  Additional  specific  crteria  for 
evaluation  (rf  a  fMf  documented 
application  far  PwiiignM,y  DIslocaled 
Worker  Projeete  in  reaponae  to  a  ■Btaral 
disaster. 

(1)  Demonstrated  need.  Tke  aeveriiy 
of  the  drcuaaatancea  aari  need  aa 
described  in  the  pant  af^plicntion  le.g^ 
the  scope  of  the  wfal  dwaater.  An 
projected  short-term  and  luf  tua 
effect  of  events  oa  unempkiycnt.  the 
plant  dosiBg4a)  and  other  busiaesaea 
affected,  the  number  of  workers 
affected,  the  incceasea  in  local  and  State 
unemployment  rales,  the  nanber  of 
disaster  unemployment  asaiatancK 
daims). 

(2)  Taiget  g^up.  The  identfficatioa  of 
a  specific  target  g|Kuip(8)  baaed  on  the 
concentration  of  the  el^'bte  iodividuaia 
in  speciCc  geographic  areas,  and.  where 
appropriate,  occupar(oB(s}>  planter  or 
indu8try(ies). 


(3)  Coordination  I 
utilizatioa  of  r«aourees>.  The  < 
applicaUe  ta  which  it  is  dtaioastiated 
that  the  projact  wifi  be  ratepatcd  «ndi 
other  exiaUBg  pcog^am  aaid  mainuiaity 
resources.  iAdudug  the  Stata/aabatate 
title  III  torsMla-fondad  activtMca  and 
other  JTPA  prograaia  aa  weU  aa  Federal 
Emergency  Mana^uemeBt  Adouaistiatioa 
efforts  where  appropriate. 

(4)  Serviceb.  The  servicea  to  be 
provided  and  die  degree  to  vrfaicb  the 
services  apiiear  to  meet  the  needa  of  the 
target  population.  The  extent  to  which 
specific  providers  and  oocupationa  are 
identified  a&  related  to  the  community 
needs  resutting  from  the  (fiaaatar. 

(5]  Management  capabttity.  Asaucaace 
of  the  profect  operator's  fiscal  and 
program  management  capabilities  to 
administer  the  proposed  ptujeti  The 
demonstrated  abihty  to  begin  program 
operations  expeditiously. 

(6)  Cost  Effectiveness.  The  coat 
effectiveness  of  the  project,  e^  coot  ptt 
participant  and  coat  per  adivilr  in 
relation  to  services  provided  and  where 
appropriate,  the  oulcomea  projected 
inclu<^ig  expected  wage  levels.  The 
proportion  tk  staff  costs  to  those  coaCa 
directly  attributable  to  client  servioea 
such  as  toots,  wages  and  firiage  for 
temporary  joba.  tuition,  etc  The  oaat 
effectiveness  of  the  project  sIttU  be  a 
major  factor  in  determining  the  level  of 
funding. 

(7)  Comments  regarding  dw 
application,  submitted  by  the  Gowemor 
or  other  interested  partiea. 

(8)  The  overall  effectiveneaa  and 
e^iciency  of  the  propoaal  Itaelf  aa 
compared  to  other  propaaala  rec^ved. 

7.  Funding  mechaniams.  a.  foitial 
emergency  funding,  not  to  exceeA  one- 
third  of  the  total  amount  approved  for 
the  grant  award,  may  be  made  avaO^te 
based  on  the  initial  funding  reqiueat  and 
shall  be  used  to  provide  funds  for 
project  planning  (including  surveys  or 
other  needs  aasessnient  activities),  atari- 
up  costs  fobtaining  facilities,  hiring 
costs)  and  early  implementation  costs 
(such  as  staff  salaries  untfl  the  grant 
application  is  approvedV  aaaesHment. 
wages  and  fringe  benefits  for  temporary 
joba.  and  training  costs.  It  ia  intended 
that  enrollment  and  service  provision 
will  begin  during  thia  iu'tial  foufing 
period. 

b.  The  balance  of  the  approved 
funding  level  based  on  review  and 
approval  of  the  fuQy  rlnrumrnfnd 
proposal  will  be  ^^'"^  within  10  d^ra  ef 
the  receipt  of  the  fo&y  docaaaated 
proposaL 

e.  U)  fo  the  caae  of  eooaisen^  feiufing 
of  a  disfocated  worker  project,  the 
Department  wiB  isaoe  a  Notice  of 
OblTgation  (NOO)  for  tba  initial  Title  Iff 


national  laaerve  fonda  to  the  i 
pursuant  to  the  JTPA  Gnvenar;^ 
Secret^  npi  iiaw  nL  A  sacani  MOO 
will  be  issued  for  the  balance  of  fanda. 
The  elective  date  far  the  expcaditare  af 
the  additional  fanda  Witt  he  tte  data  af 
the  grant  ofBcer'a  aignntarc  an  the 
second  NOO. 

(^  Apt  award  letter  tonlainiiiB  the 
general  specifieatieoa  i 
canditian  of  the  pant  ariB  I 
theNOa 

(3)  The  grant  award  lettsr.  the  grant 
application  and  the  assuraneeaaad  aaqr 
amendtnenia  approved  ariH  guvein  tlie 
operation  of  the  projeei. 

d.  The  effieetive  date  for  tfie  use  of  the 
funds  %vill  be  the  date  of  the  grant  award 
letter  or  grant  decaaent  and  no  eosta 
may  be  fnearred  prior  to  this  dale.  The 
authority  to  «q>end  funds  it 
is  given  in  most  cases  to  perant  I 
timely  reaponae  to  the  needs  of  the 
newfy  dialocattd  woslter. 

e.  Instmcttona  rcgsrcaig  Grant 
Amendments  lequiied  doe  to  ckangea  hi 
circumstances  after  the  past  award  w9 
be  (raiisiiiilteu  with  the  grant  award 
letter  or  grant  docaaient 

E.  CategorrV-AdditiaKfPi 

Assistaaee  to  i 

and  Activities  Provided  by  I 

Subsitde  Gna^ee*  (Sectiom  323lo)(7)i2» 

U.S.C.  MKbtaff?)) 

Such  applications  shalt  meet  die 
following  requirements. 

1.  Funding  considerations  ood  policy. 
a.  The  Secretary  may  consider 
applications  for  Title  III  discretionary 
funds  to  be  used  for  on-goiag  Htle  BI 
formi^-fuadad  activitica.  Sudi 
applicatfona  ahaO  be  gnhaitted  only 
undK  unuaual  circumstancaa.  The 
Department  expects  States  and  aufaatala 
grantees  to  plan  and  operate  their 
programs  within  the  constraints  of  their 
formula  iKIrtrriTala  ^leratiana  slnnild 
not  be  conducted  in  a  manner  that 
antidpatea  discretionary  baada  in  order 
to  sustain  Title  ID  "fdcnwla"  ptopan 
operatioDS. 

b.  The  Depavtawnt  aball  evakate  the 
use  of  both  the  formula  aliotaaents  and 
the  reallocated  fiinda  in  ita  fiindiag 
decision  process. 

c.  These  faBKla  shall  be  treated  the 
same  aa  all  other  faraala  fuads.  if  tke 
State  has  applied  for  additional  fanda^ 
they  are  aub^  to  the  "fes^  percent/ 
sixty  pasGao 
grantee  distribntion  i 
(Section  aOBIcJiD;  2»  IL&C  l«2icHlH 
and  the  coat  Umitationa^  If  the  State  haa 
applied  for  arirlitinaal  funda  Car  a 
specific  aubatale  §f9Wtk»,  all  I 
pass  dliactly  to  the  i 
case,  these  funda  aaa  not  aabjectta 


37814 


Federal  Register  /  Vol.  55.  No.  178  /  Thursday,  September  13.  1990  /  Notices 


Federal  Regjgter  /  VoL  5S>  No.  178  /  Thursday.  September  13.  MOO  /  Noticea 


recapture  and  reallotmenL  However,  it 
is  expected  that  these  funds  will  be 
expended  by  the  end  of  the  following 
program  year. 

d.  For  purposes  of  tracking  national 
reserve  funds,  expenditures  shall  be 
reported  by  the  grantee  separately  from 
other  funds. 

c.  In  determining  a  State  or  substate 
area  grantee's  performance, 
expenditures  and  additional  participants 
resulting  from  such  funding  will  be 
included  in  performance  standard 
computations. 

2.  the  eUgible  grant  applicants  for 
such  projects  are  the  States  and 
territories  of  the  United  States 
(including  the  District  of  Columbia,  < 
Puerto  Rico,  the  Freely  Associated 
States  of  the  Republic  of  Marshall 
Islands  and  the  Federated  States  of 
Micronesia,  and  the  Trust  territory  of 
the  Republic  of  Palau),  as  represented 
by  the  governor  desiffiated.  State  JTPA 
grant  iteipient  or  grant  administering 
agency  under  the  Federal-State, 
Ck>vemor-Secretary  Agreement 

3.  Additional  eligibiUty  requirements: 

a.  No  State  or  substate  area  grantee 
shaO  be  eUgible  if  funds  from  that  State 
were  reallotted  or  funds  from  that 
substate  area  were  reallocated  the 
previous  year. 

b.  No  State  or  substate  area  grantee 
shall  be  eligible  as  long  as  there  are 
unused  funds  that  would  not  be 
expended  by  the  end  of  the  Program 
Year. 

c.  No  State  or  substate  area  grantee 
may  request  funds  just  for  a  single 
activity  such  as  administration  or  needs- 
related  payments. 

d.  The  State  shall  demonstrate  that, 
based  on  the  statutory  formida  used  to 
allot  hmds  to  the  State  (Section  302(b): 
29  U.S.C.  1652(b)),  there  has  been  an 
increase  of  at  least  20  percent  in  at  least 
one  of  the  appropriate  funding  formula 
factors,  such  as:  the  number  of  relative 
unemployed  individuals  who  reside  in 
the  State  or  substate  area,  as  compared 
to  the  total  number  of  unemployed 
individuals  in  all  States  or  in  all  of  that 
State's  substate  areas;  in  the  relative 
excess  number  of  unemployed 
individuals  residing  hi  the  State:  or  hi 
the  number  of  individuals  who  have 
been  unemployed  in  excess  of  15  weeks. 

e.  No  State  or  substate  area  grantee 
may  receive  grant  funds  to  serve 
additional  dislocated  woriiers  if  the 
State  or  substate  grantee  is  presently 
serving  displaced  homemakers  with 
formula  funds  in  the  year  in  which  the 
appUcation  is  submitted  (as  a  result  of  a 
determination  that  service  to  this 
additional  dislocated  woricer  group 
could  be  provided  wnthout  adversely 
affecting  the  delivery  of  services  to 


dislocated  workers  eligible  for  services 
under  JITA  Section  301(a)(1)  (A)  and 
(B):  29 U.SC.  1651(a)(1)  (A)  and  (B)). 

4.  Submission  of  applications.  The  - 
Governor  or  authorized  signatory  for  the 
State  shall  submit  a.national  reserve 
apphcation  for  additional  financial 
assistance  in  support  of  Title  III 
formula-funded  activities  and  programs 
provided  by  the  State  or  substate  area 
grantees  to  the  Grant  Officer.  The 
apphcation  shall  be  accompanied  by  the 
required  certifications  (see  Appendices 
A.  B  and  C  to  this  notice)  and  die 
assurances  listed  below. 

5.  Assurances.  AppUcations  shall  be 
transmitted  with  a  letter  from  the 
Governor  or  authorized  signatory 
containing  the  following  paragraphs: 

If  tiie  proposed  request  for  financial 
assistance  is  funded,  any  Title  QI  funds 
awarded  from  funds  reserved  by  the 
Secretary  will  be  administered  in  accordance 
with  the  grant  appUcation  approved  by  the 
Grant  Officer  and  consistent  with  the  letter 
signed  by  the  U.S.  Department  of  Labor  Grant 
Officer. 

The  State  assures  that  the  information 
IHt>vided  in  the  proposal  is  correct  and  the 
activities  proposed  conform  to  State  program 
standards. 

Witliin  30  days  of  receipt  of  the  grant 
approval,  the  State  agrees  to  allocate  the 
grant  funds  for  additional  financial 
assistance  to  the  substate  grantees  in 
accordance  with  the  prop<wal  and  grant 
award  letter. 

6.  Content  of  an  application  for 
additional  financial  assistance  to 
formula-funded  Title  HI  programs  and 
activities  provided  by  State  and 
substate  grantees  (Section  323(a)(7):  29 
US.C.  1862b(a)(7)).—  a.  Period  of 
Award.  Applications  should  cover  a 
period  of  time  not  to  exceed  12  months. 
Applications  for  periods  in  excess  of  12 
months  may  be  submitted  with 
information  supporting  the  need  for  the 
additional  period. 

b.  Synopsis  of  the  proposal: 

(1)  Total  amount  of  Tide  ID  national 
reserve  funds  requested; 

(2)  Total  number  of  participants  to  be 
served  with  the  requested  funds; 

(3)  Total  number  of  placements 
planned; 

(4)  Planned  cost  per  participant  based 
on  additional  funds  to  be  used  by 
substate  grantees;  and 

(5)  Planned  cost  per  entered 
employment  based  on  additional  funds 
to  be  used  by  substate  grantees. 

c.  Application  narrative: 

(1)  Describe  the  substate  area  or  areas 
for  which  the  additional  financial 
assistance  is  required  including  the 
projected  number  of  participants  served 
under  the  substate  plan  and  the  substate 
grantee's  performance  to  date  based  on 
the  services  provided. 


(2)  Address  why  the  need  cannot  be 
met  by  existing  resources: 

(a)  Provide  the  status  of  fund 
availability  (obligations  and 
expenditiu«s)  for  die  State  and  substate 
grantees,  where  appropriate,  for  the 
most  recent  quarter. 

(b)  Where  appropriate,  a  statement 
from  the  State  should  be  included 
certifying  that  the  substate  grantee's 
funds  have  not  been  subject  to 
reallocation. 

(c)  The  State  shall  hidicate  diat  it  has 
exercised  State  reallocation  procedures 
and  that  no  funds  are  available  from 
either  the  60  percent  or  40  percent  funds 
within  the  State. 

(3)  An  explanation  shall  be  submitted, 
statbng  how  the  circumstances  under 
which  State  formula  funds  were 
provided,  or  under  which  the  State 
allocated  funds  to  the  substate  area(s), 
have  substantially  and  significantly 
changed  so  as  to  justify  the  need  for 
additional  funds.  Such  circumstances 
would  include  an  increase  in  mass 
layoffs  or  plant  closings  with 
accompanying  numbers  of  dislocated 
workers  which  are  at  least  10  percent  of 
the  State  or  local  labor  force,  a  20 
percent  increase  in  the  State  or  local 
unemployment  rate  or  rate  of  long-term 
unemployment.  This  increase  shall  be  a 
20  percent  in  the  data  used  to  determine 
the  State's  formula  allotment  for  the 
period  during  which  the  discretionary 
funds  will  be  used.  If  more  than  one 
such  period  is  involved,  it  shall  be  the 
period  during  which  a  maturity  of  the 
funds  will  reused.  Generally  this  will  be 
the  most  recent  data. 

(4)  A  statement  must  be  included 
providing  information  to  indicate  the 
severity  of  need  for  additional  funds, 
such  as  the  area  unemployment  rate,  an 
analysis  of  unemployment  insurance 
(UI)  exhaustees,  the  proportion  of 
unemployed  woriiers  who  lack  sufficient 
skills  to  remain  hi  the  labor  force 
without  assistance,  etc. 

(5)  hiclude  a  brief  description  of  the 
activity(ies)  to  be  funded. 

(6)  Include  an  unplementation  plan 
which  provides: 

(a)  A  schedule  for  the  implementation 
of  proposed  activities  upon  receipt  of 
funds;  and 

(b)  Quarterly  implementation  data 
showing  the  following  cumulative 
projected  data  as  appropriate: 
enrolhnents  by  activity,  total 
terminations,  number  of  participants 
who  entered  employment  and 
expenditures. 

(7)  Set  forth  planned  outcomes,  if 
appropriate,  hiduding:  cost  per 
participant,  cost  per  entered 


employmenU  and  entered  employmant 
rate. 

(8)  A  **"*?(*  fii  lae-iten  budast  auiat 
be  submittad.  Tbaea  fiiada  an  8ub|ect  to 
the  cost  limitatiaM  ftiaad  is  aediaB  »» 
of  the  Ad  (28  UA£.  MKld)  aad  are 
subject  la  dMt  reptlattBOB  faiBid  at  ao 
CFR  631.14.  Line-Item  costs  shdl  ba 
apportioned  bjr  tta  cast  eategotiea 
requited  far  Pspai  lweii»  cf  tebor  Report 
ETA  bB20,  WoiKer  Ad^HStment  Program 
Quarterly  Fhnncf a!  Reporf  (WQFR). 
(0MB  Contrd  No.  1205-0274) 

7.  Specific  criteria  for  evabiatioa  and 
selection  of  applications  for  TBie  UI 
discretionary  funds  to  be  used  by  States 
and  Bubsiate  qraatees  for  formula 
activities: 

a.  A  demonstration  that  State  and 
substate  grantee  fonseta  funds  will  not 
remain  unused  aad  that  formula  funds 
are  not  available  to  meet  the  need.  The 
burden,  of  proof  tegardiog  ♦h" 
unavailabiUty  of  teds  bea  wrih  the 
applicanL 

b.  A  demonstration  that  the 
cirGMmaiaDcea  undei  wUch  State 
formala  finds  were  provided  or  WKkr 
which  the  State  a&)cated  frmds  to  the 
substate  grantee  have  sabstantiaQy  and 
significantly  cbaaged  so  as  to  juetify  the 
need  for  additional  funds. 

c.  The  severity  of  circumstances  and 
need  in  the  State  or  substate  area  as 
described  in  the  grant  application. 

d.  The  ability  m  the  State  or  substate 
grantee(s)  to  utilise  the  funds  provided 
immediately. 

e.  The  cost  efflectiveness  of  the  project 
or  activity,  including  the  extent  to  which 
other  State  and  substate  public  and 
private  resources,  have  been  integrated 
into  the  proposed  project  or  activity, 

f.  The  extent  to  which  the  expenditure 
of  funds  will  be  direcUy  for,  or  related 
to,  the  provision  of  services  to 
participants. 

g.  The  overall  effectiveness  and 
efficiency  of  the  proposal  itself. 

8.  Funding  mechanisms. 

a.  (1)  In  the  case  of  additional 
financial  assistance  to  programs  and 
activities  provided  by  State  or  substate 
area  grantees,  tiie  Deparbnent  will  issue 
a  Notice  of  Obligation  (NOO)  of  Tide  III 
national  reserve  funds  to  the  State, 
pursuant  to  the  JTPA  Governor/ 
Secretary  Agreement. 

(2)  A  grant  award  letter  containing  the 
general  specifications  expected  as  a 
condition  of  the  grant  will  accompany 
die  NOO. 

(3)  Hie  Act  Regulations,  grant  award 
letter,,  the  grant  appUcation  and  the 
assurances  and  miy  amendments 
approved  will  govern  the  operation  of 
the  project. 

b.  The  effective  date  for  the  use  of  die 
funds  will  be  the  date  Indicated  on  die 


grant  aiwatd  lettei  and  ao  costs  may  ba 
incurred  pdioi  (o  Ada  data.  Tha  au&aifiy 
to  expend  fimda  immadbtely  Is  |^ve&  ia 
most  cases  to  permit  die  most  timely 
response  to  the  need  of  die  newly 
disioGated  woriier. 

Part  IV.  Tachak^  AaaMtanaa  Mi 
Tnin^lfTAT) 

SecHoa  323^1)  and  t4  of  Uia  riPA 
allows  foi  asawmis.  not  to  exceed  5 
percent  of  the  fmdi  reserved  I 
Sectio»att(a)|^l 
Tcdtsicat  Aseiatance.  29  U&C  nKtb^ 
(1)  and  (^;  see  29  U.S.a  MSZfaMZ). 
SoefNMi  323(d}  allows  for  those  same 
amounts  to  be  used  for  traming  of  rapid 
response  staff's.  Such  fiads  may  ba  used 
under  20  CFR  631.SL  9uiukl  die 
Department  decide  to  compete  sack 
services,  it  wiU  isaae  an  epiaiipiiata 
paMic  sotiotatiaa.  The  sdediaa  of 
grantees  aad  coBbactors  sMI  be  in 
compliance  with  EmpfoyrRent  and 
Training  Order  2-87,  "Manafement  ef 
Procurements  Administered  by 
Employment  and  Trainnag 
Admihfstratioa  National  and  Regioaal 
Offices."  aa  it  ^pliea  to  Tecbnical 
Assistance  aad  Tiaiang  Gkaatak 
Contracts  and  Agreements. 

Signed  at  Washington,  DC,  this  30th  day  of 
August,  1990. 

Roberts  T.  )ones. 

Assistant  Secretary  for  Employment  and 
Training. 

Appendix  A — Certification  Regarding 
Drug-Free  Workplace  Requirements 

A.  The  grantee  certiHes  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  talien  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
woricplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
reqaired  by  paragraph  (a); 

(d)  Notifykig  the  employee  in  the  statement 
required  by  paragraph  (a)  that  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  b](  the  terms  of  the  statement:   ,■ 
and 


(2)  Notify  the  aavbyet  ia  writiaftatyaar 
her  cbnvfcffon  Ibr  a  violation  of  a  crfmiaal 
drug  statute  ocamiaf  ia  tha  woekplaca  a» 
later  ftanftva  calendar  dayaa&arsach 
convifitlaa; 

ten  calaaiac  days  aAariaceii 
under  subpanpapii  (d)(2)  boaaa  I    _    . 
or  othemriaa  leceiviaii  actual  aotka  of  wch 
convictia^l 
empl(qaa*i 

position  titla^  la  every  grant  oficer  at  i 

riha 


Federal  agtncjr  has  dnipaSid  a  ccatsal  potat 
for  the  rcceipl  of  such  I 
inclttde  lie  I 
affected! 

(f]Takii«aacar*cl 
within  30  calendar  days  of  i 
under  aahpiBapapk  fd!N^ } 
any  a^ioyaavAaia  so  canvicted— 

against  SMca  aa  tmphfte,  ■)>  to  aad 
including  taariaaaMi,  cmmttnt  wMb  §m 
reqaaeneala  Of  taa  Renaoiaartwn  Act  as 
1973,  as  aiaandedl  or 
(2)  Requiring  sad»  essplgyee  l»  puiHiipali 


satisfactorily  in  a  Aayabas^i 
rehabilitation  program  approved  for  such 
purposes  by  a  FMerat,  State,  or  tocat  heaMt 
law  eiiror cement,  or  otner  appropt  isle 
agency; 

(g)  Making  a  good  faith  eflbrf  to  coaQBoe  to 
maintain  a  dni^free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

B.  The  grantee  may  insert  in  the  space 
provided  below  the  sitests)  for  the 
performance  of  work  done  in  connection  with 
the  specific  grant: 

Place  of  Perfonnance  (Street  address,  city, 
county,  state,  zip  code): 


Check  (    )  If  there  are  workplaces  on  file  that 
are  not  identified  here. 


Name  of  Organization 


Name  and  Title  of  Authorized  Signatory 


Signature 


Date 


Appendix  B — Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters  Primary  Covered 
Transactions 

This  certification  is  required  by  the 
regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  29  CFR 
part  96,  i  9B.5ia  Participants' 
responsibilities. 

(Before  signing  certification,  read  attached 
instructions  which  are  an  integral  part  of  the 
certification] 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  de.barment.  declared  Ineligible, 
or  voluntarily  excluded- from  covered 
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transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  cMl  fudgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  pubUc  (Federal.  State, 
or  local]  transacti(m  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  crfaninally  or  dvitly  diarged  by  a 
government  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
precedng  Ais  applicaticm/pnqMMal  had  one 
or  mora  public  transactions  (Federal,  State,  or 
locdl)  terminated  for  cause  or  default 

(2)  When  the  proqiective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Name  and  Title  of  Authorized  Repretentative 


Signatun 


Date 


I  I    '■:    :' 


■.':•  A  ;  '" 


■\    1'  ••  . 


Appendix  C— CertificatioD  Regarding 
Lobbying;  CartificatioD  for  Contracts, 
Grants,  Loans  and  Cocqiwfative 
Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  an  agency,  a  Member  of 
Congress,  an  officer  of  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract  the  making  of  any  Federal  grant  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement  and  the 
extension,  continuation,  renewal, 
ameaidment  or  modification  of  any  Federal 
contract  grant  local,  or  cooperative 
agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract  grant 
loan,  or  cooperative  agreement  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 


(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subredpients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representati(m  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
Section  1352,  Title  3l,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  dvil  penalfy  of  not  less 
than  Siaooo  and  not  more  than  $100,000  for 
each  audi  failure. 

Graiitee/Contrador  Organization 

Program/Title 

Name  of  Certifying  Offidal 

Signature  Date 

Note:  In  this  Appendbc  C  "AIL"  in  the  Final 
Rule  is  expected  to  be  clarified  to  show  that 
is  applies  to  covered  contract/grant 
transactions  over  $100,000  (per  OMB). 

[FR  Doc.  90-21370  Filed  9-12-flO:  8:45  am] 
SaUNO  CODE  4610-SO-H 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49CFRPart22S 

[Doctal  Na  RAR-3,  NoUee  No.  2) 

RIN2130-AA44 

RaHroad  Accidents/Incidents;  Reporta 
ClasaHlcation  and  Investigationa 

AOfNCV:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 


SUiMARV:  This  notice  amends  the  rules 
pertaining  to  the  reporting  of  railroad 
accidents  to  FRA.  When  a  railroad 
alleges  the  act,  omission,  or  physical 
condition  of  a  railroad  employee  as  the 
primary  cause  or  a  contributing  cause  of 
an  accident,  die  railroad  will  be 
required  to  enter  the  name  of  the 
employee  on  an  additional  report  to 
FRA  and  to  notify  the  employee  (i)  that 
the  railroad  has  made  such  an  allegation 
and  (ii)  that  the  employee  has  the  right 
to  submit  a  statement  to  FRA,  with  a 
copy  to  the  railroad,  as  a  supplement  to 
the  railroad's  accident  report  If  the 
employee  chooses  to  submit  a 
statement,  the  railroad  must  then  review 
it  and  correct  any  inaccuracies  in  its 
own  reports  to  FRA.  This  action  is  taken 
in  order  to  implement  section  24  erf  the 
Rail  Safety  Improvement  Act  ci  1968 
(Pub.  L 100-342).  45  U.S.C.  43a. 
■FFECmrc  DATE:  This  final  rule  is 
effective  on  December  1, 1990;  that  is. 
this  rule  applies  to  rail  equipment 
accidents/incidents  diat  occur  oo  or 
after  December  1, 1990. 

FOR  niRTNai  mPORMATtON  CONTACT: 

Principal  Program  Person:  Mr.  Stan  Ellis. 
Office  of  Safety.  Federal  Railroad 
Administration,  Washington.  DC 
20590.  Telephone  202-366-2780  (FTS 
366-2760). 

Principal  Attorney:  Ms.  Billie  Stultz, 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  Washington. 
DC  20590.  Telephone  202-368-0635 
(FTS  366-0635). 

SUPPLEMENTARY  INFOaMATIOIC 

Introduction 

On  December  1. 1988,  FRA  published 
hi  the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
49  CFR  part  225,  entitled  "Railroad 
Accidents /Incidents:  Reports 
Classiflcation,  and  Investigations."  by 
adding  several  provisions  regarding  the 
procedure  to  be  followed  by  railroads  in 
reporting  accidents  that  the  railroad 
attributes,  at  least  in  part  to  a  railroad 


employee's  '^smir."  53  FR  48580;  45 
U&C  43a.  in  the  NPRM  die  statntofy 
term  "human  error"  of  an  "emptoyee" 
was  interpreted  to  include  the  vrixde 
gamut  of  human  factors,  from  fsilBre  to 
comply  with  a  signal  indication,  throu^ 
improper  train  handling,  to  physical 
incapacitation  due  to  illness.  45U.&C 
43a.  These  "employee  human  factors" 
were  defined  as  including  all  bet  one  of 
the  accident  causes  listed  under  Ttan 
Operation— Human  Factors"  in  the 
"FRA  Guide  for  Preparing  Accident/ 
Incident  Reports"  ("FRA  GuideH.  (See 
proposed  §  225.12(a)  and  Appendix  A  to 
this  final  rule.)  In  FRA's  accident 
reporting  system,  three-character  codes, 
known  as  "cause  codes."  are  used  to 
denote  the  causes  of  accidents.  As 
proposed,  the  procedure  apirfied  when, 
in  reporting  an  accident  to  FRA.  a 
railroad  cited  any  of  the  cause  codes 
denoting  an  "employee  human  factor^ 
as  the  primary  cause  or  a  contributing 
cause  of  the  accident  The  "employee 
human  factor"  cause  codes  are  esed  to 
report  only  "rail  equipment  accidents/ 
incidents."  See  49  CFR  225.19(c). 

Under  the  proposed  procedures,  the 
railroad  would  be  required  to  state  in 
the  narrative  section  of  the  Rail 
Equipment  Acddent/Incident  Report 
whedier  or  not  the  railroad  had 
identified  an  employee  as  "responsible, 
at  least  in  part  for  die  act  omission,  or 
condition  cited  by  the  railroad  as  the 
hmnan  factor."  (See  proposed  i  225.12 
(a),  (b).)  If  the  railroad  had  identified,  or 
through  reasonable  inquiry  should  have 
identified,  a  specific  employee,  die 
railroad  would  be  required  to  state  the 
name  of  the  employee  and  to  notify  the 
tsofioyee  (i)  that  the  railroad  had  made 
sudi  an  allegation  and  (ii)  that  ttte 
employee  had  the  right  to  submit  a 
statement  to  FRA  concerning  the 
accident 

A  pubHc  hearing  was  held  in 
Washington.  DC.  on  January  11. 1989.  at 
which  four  organizations  were 
represented:  one  railroad,  one 
organization  representing  railroads,  and 
two  organizations  representing  railroad 
employees.  Three  of  those  organizations 
also  provided  prepared  statemmts  or 
written  comments  or  both.  In  addition, 
responses  were  received  from  one 
individual  and  three  other  railroads. 

Statutory  Requirement 

On  June  22, 1988.  die  President  signed 
into  law  the  Rail  Safety  Improved  Act  of 
1988  (RSIA).  Section  24  of  diat  Act 
provides  that 

(i]f  a  railroad,  in  reporting  an  accidwt  or 
incident  under  the  Accident  Reports  Ad  (4S 
U.S.C.  38  et  teq.).  assign!  human  envr  as  a 
cause  of  the  accident  or  incident  nek  rapoft 
shall  include,  at  the  option  of  each  employee 


whose  error  ia  alleged,  a  statement  by  such 
OBployee  explaining  any  factor  the  employee 
afleges  contributed  to  the  accident  or 
incident 

45U.S.C.43a. 

The  legislative  history  of  this 
provision  indicates  that  Congress 
intended  for  FRA  to  promulgate  rules  to 
aDow  submission  of  the  employee's 
statoaent  without  delaying  the 
infamission  of  the  raihoad's  monthly 
accident  report  which,  imder  45  U.S.C. 
39  and  49  CFR  225.11.  must  be  submitted 
within  30  days  after  the  end  of  the 
month  in  which  the  accident  occurred. 
(See  "Joint  Explanatory  Statement  of  die 
Conm^tee  of  Conference,"  in  the 
Conference  Report  to  accompany  S. 
1539.  H.R.  Rept.  No.  100-«37  (100th 
Cong..  2d  Sess.)  (1988).) 

The  legislative  history  of  section  24 
further  states  that  FRA  is  expected  to 
file  the  employee's  statement  with  the 
applicable  report  fiom  the  railroad.  Id. 
TWs  has  been  FRA's  practice  for  many 
years  during  accident  investigations 
initiated  by  FRA.  During  FRA's 
investigations  of  human  factor  accidents 
implicating  employees.  FRA  interviews 
die  emi^oyee  to  get  his  or  her  views. 
makes  a  written  report  of  interview  or 
obtains  a  signed  statement  from  the 
employee,  and  compares  that 
information  with  the  information 
supplied  by  the  railroad. 

FRA's  accident  data  base  depends 
laigely  not  upon  FRA-initiated  accident 
investigations  but  upon  the  railroad's 
own  reports  to  FRA.  This  regulation 
implementing  section  24  ensures  that  all 
employees  who  are  the  subject  of  a 
raihoad's  aUegations  are  notified  of 
those  allegations  and  informed  of  their 
opportunity  to  provide  FRA  with  their 
own,  independent  views  on  the 
accident  If  employees  exercise  their 
option  to  submit  a  statement 
■applementing  the  railroad's  accident 
report  FRA  will  have  a  new. 
independent  source  of  information  on 
accidents  that  FRA  has  not  investigated 
itself.  ConsequenUy.  FRA  should  receive 
more  accurate  reports  from  the  railroads 
tftemsdves  because  when  the  railroad 
dial  made  the  allegations  receives  a 
copy  of  the  employee  supplement  the 
railroad  must  review  it  reassess  it  own 
reports  to  FRA  on  the  accident  revise 
each  if  necessary  for  accuracy,  and 
aubmit  corrected  reports  to  FRA  and  the 
employee.  See  SS  225.12(g).  225.13. 

Discussion  of  Comments  and 
Condnstons 

A  total  of  22  responses  were  received 
concaning  the  NPRM  published  in  the 
December  1. 1988.  issued  of  die  Federal 
Bsgister.  At  die  public  hearing  on 


January  11. 1999.  four  organizations 
testified:  One  railroad  (Consolidated 
Rail  Corporation),  one  organization 
representing  railroads  (the  Association 
of  American  Railroads),  and  two 
organizations  representing  railroad 
employees  (the  Railway  Labor 
Executives'  Association  and  the 
Brotherhood  of  Locomotive  Engineers). 
Those  organizations,  with  the  exception 
of  the  Brotherhood  of  Locomotive 
Engineers,  also  provided  prepared 
statements  or  comments  or  both.  Finally, 
comments  were  received  fiom  one 
uidividual  (Wayne  Witt  Bates)  and  three 
other  raibroads  (Grand  Trunk  Western 
Railroad  Company,  Long  Island  Rail 
Road,  and  Union  Pacific  Railroad 
Company).  The  following  is  a  discussion 
of  the  primary  issues  raised  in  these 
responses. 

.  1.  Assuming  that  an  employee  human 
factor  is  cited  by  the  reporting  railroad, 
should  the  proposed  reporting  procedure 
be  required  with  respect  to  rail 
equipment  aoddents/incidents  only 
under  certain  circumstances? 

As  proposed,  the  reporting  procedure 
applied  to  all  rail  equipment  accidents/ 
incidents  attributed  by  the  railroad  to  an 
employee  human  factor.  "Rail 
equipment  aoddents/incidents"  are 
defined  as 

collisions,  derailments,  fires,  explosions, 
acts  of  Cod.  or  other  events  involving  the 
operation  of  railroad  on-track  equipment 
(standing  or  moving)  that  result  in  more  than 
$5,700  in  damages  to  railroad  on-track 
equipment  signals,  track,  track  structures,  or 
roadbed,  including  labor  costs  and  all  other 
costs  for  repair  or  replacement  in  kind. 

(See  49  CFR  225.19(c)  and  53  FR  48547 
(1988),  increasing  the  reporting  threshold 
to  $5,700.)  In  1988,  railroads  attributed 
about  1.028  rafl  equipment  accidents/ 
incidents  to  employee  human  factors. 

One  commenter,  the  Consolidated 
Rail  Corporation  (Conrail),  proposed 
that  the  procedure  apply  to  a  rail 
equipment  aocddent/incident  only 
"when  there  is  a  fatality,  or  when  an 
en^iloyee  loses  more  than  ten  days 
work,  or  when  damage  to  railroad 
property  exceeds  $50,000." 

The  statute  does  not  provide  for  such 
exceptions.  Section  24  of  the  RSIA  calls 
for  the  railroad's  report  to  include  an 
employee  statement  at  the  employee's 
option,  "if  a  railroad,  m  reporting  an 
accident  or  incident  under  the  Accident 
Reports  Act  (45  U.S.C.  38  et  seq.). 
assigns  human  error  as  a  cause  of  the 
accident  or  tacident  *  *  *  ."45U.S.C. 
43a.  The  language  clearly  shows  that  the 
impact  of  an  accident  is  not  to  be  a 
factor  in  determining  whether  the 
employee  is  given  the,  special 
opportunity  to  submit  a  statement 
(assumhig  that  basic  rqiortability 


criteria  are  met):  the  primary  requisite  is 
the  railroad's  allegation  of  me 
employee's  "error"  as  a  cause  of  the 
accident  45  U.S.C.  43a.  FRA  equated  the 
statutory  term  "human  error"  %vith  the 
employee  human  factor  cause  codes, 
which  are  used  in  reporting  only  rail 
equipment  accidents/incidents.  (See 
Statement  of  FRA  Administrator  John  H. 
Riley.  Hearing  on  Rail  Safety  before  the 
Subcomm.  on  Surface  Transportation  of 
the  Senate  Comm.  on  Commerce. 
Science,  and  Transportation.  100th 
Cong..  1st  Sess..  S.  Hrg.  100-49,  part  2, 
151-152  (1987).) 

The  other  broad  accident  categories 
("rail-highway  grade  crossing" 
accidents/incidents  and  "death,  injury, 
or  occupational  illness"  accidents/ 
incidents)  are  reported  using  codes  that 
do  not  ordinarily  suggest  employee 
error.  See  49  CFR  225.19  and  "FRA 
Guide."  e.g.,  Appendix  F,  "Casualty 
Occurrence  Codes."  (Of  course,  some 
"rail-highway  grade  crossing" 
accidents/incidents  and  "death,  injury, 
or  occupational  illness"  accidents/ 
incidents  also  qualify  as  rail  equipment 
accidents/incidents  and  are.  as  such, 
subject  to  the  final  rule  procedures.)  In 
addition,  FRA  investigates  virtually  all 
accidents  in  the  excluded  categories  that 
result  in  an  employee  fataUty,  making 
the  notice  and  employee  supplement  a 
redimdancy.  See  discussion  under  tenth 
issue,  infra.  Finally,  the  "death,  injury, 
or  occupational  illness"  accidents/ 
incidents  were  excluded  because  they 
are  reported  largely  in  code,  which 
would  have  required  that  the  employee 
be  sent  extensive  hidividual 
"translations"  or  major  excerpts  fiom 
the  "FRA  Guide,"  either  of  which  option 
would  be  expensive.  For  these  reasons, 
"rail-highway  grade  crossing"  and 
"death,  injury,  or  occupational  illness" 
accidents/incidents  were  excluded  from 
coverage.  FRA  does  not  however,  see 
any  statutory  basis  for  limiting  the 
coverage  to  the  portion  of  raU  equipment 
accidents/incidents  recommended  by 
Conrail.  The  final  rule  reflects  this 
determination.  See  S  22S.12(a). 

2.  Should  a  procedure  similar  to  the 
proposed  procedure  be  required  for  false 
proceed  signal  reports  under  49  CFR 
233.7  in  which  the  railroad  contradicts 
or  questions  an  employee's  claim  of 
signal  failure? 

One  commenter,  Mr.  Bates,  suggested 
that  many  railroads  are  challenging 
employees'  claims  of  false  proceed 
s^al  indications  without  the 
employee's  knowledge  and  are  often 
alleging  employee  error,  rather  than 
signal  failure,  as  the  cause  of  the 
reported  event 

Section  233.7.  enUUed  "Signal  failure 
reports,"  states  that  "(ejach  carrier  shall 


report  within  IS  days  each  foihire  of  an  . 
appliance,  device,  method  or  system  to 
function  or  indicate  as  required  by  part 
236  of  this  title  that  results  in  a  more 
favorable  aspect  than  intended  or  other 
condition  hazardous  to  the  movement  of 
a  train."  This  rulemaking,  however,  is 
being  conducted  to  fulfill  the  mandate  of 
Section  24  of  the  RSIA,  which  addresses 
the  circumstance  of  a  railroad  making  a 
report  "under  the  Accident  Reports  Act 
(45  U.S.C.  38  et  seq.)."  [Emphasis 
added.]  45  U.S.C.  43a.  Since  false 
proceed  reports  are  required  under  the 
Signal  Inspection  Act  (49  U.S.C.  26).  they 
are  not  within  the  scope  of  this 
rulemaking. 

To  address  the  commenter's  concerns 
from  a  practical  standpoint  virtually  all 
reported  false  proceeds  are  investigated 
by  FRA;  therefore,  any  implicated 
employee  will  have  an  opportunity  to 
provide  FRA  with  information  through 
an  interview.  In  addition,  imder  i  225.12 
of  the  final  rule,  if  an  alleged  signal 
failure  is  associated  with  a  rail 
equipment  accident/incident  attributed 
to  an  employee  human  factor,  all 
implicated  gpiployees  must  be  given  an 
opportunity  to  submit  a  statement. 

3.  Should  the  proposed  reporting-and- 
notice  procedure  be  required  if  the 
railroad  suspects  one  or  more  members 
of  a  particular  train  crew,  but  has  not 
determined  exacdy  which  members  are 
responsible? 

The  proposed  rule  required  notice 
only  if  the  railroad  had  identified  a 
specific  employee  as  causing  or 
contributing  to  the  accident.  One 
commenter,  RLEA,  advocated  requiring 
a  notice  even  if  the  employee  was  only 
one  of  several  people  whom  the  railroad 
suspected.  FRA  believes  that  this 
proposed  requirement  is  beyond  the 
scope  of  the  statutory  mandate  because 
only  the  "employee  whose  error  is 
alleged"  is  to  be  given  the  special 
opportimity  to  submit  a  statement  that 
becomes  part  of  the  railroad's  report  If 
the  railroad  is  not  yet  prepared  to  make 
an  allegation  against  a  certain 
employee.  Congress  does  not  mandate 
that  the  opportunity  be  afforded.  FRA 
believes  that  only  if  a  railroad  is 
prepared  to  identify  a  specific  individual 
whose  act  omission,  or  physical 
condition  has  caused  or  contributed  to 
an  accident,  should  a  notice  be  sent. 

4.  Should  FRA's  Rail  Equipment 
Accident/Incident  Report  form  be 
revised  to  elicit  the  specific  new 
information  called  for  by  the  regulation? 

One  commenter,  Conrail.  suggested 
that  the  Rail  Equipment  Accident/ 
Incident  Report  form  be  revised  by  FRA 
"  include  a  specific  section  (or  box)  for 
each  element  of  information  which  it 
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proposes  to  require,  in  order  to  ensure 
proper  cmiqdetkMi  of  the  form." 

In  rcspoose  to  Conrail's  coBHnent. 
FRA  has  decided  to  create  a  separate 
form  to  ooUect  the  new  informatiiHi  (the 
Employee  Hiuaan  Factor  Attachment. 
Form  FRA  F  018081).  A  separate  form  is 
necessary  for  two  reasons.  First, 
because  the  Rail  Equipment  Accident/ 
Incident  Report  is  already  a  busy  form, 
inchisioo  of  all  the  information  called 
for  by  1 22S.12  would  require  going  from 
a  one-page  fonn  to  two  pages.  A  two- 
page  Rail  Equipment  Accident/Incident 
Report  form  is  unwarranted  because  the 
second  page  would  be  wasted  in 
reporting  the  majority  of  rail  equipment 
accidents /incidents  because  they  do  not 
involve  employee  human  factors. 
Second,  since  the  information  currently 
required  to  be  included  on  the  Rail 
Equipment  Accident/Incident  Report  is 
entered  in  FRA's  computerized  accident 
data  base,  a  separate  form  will  make  it 
easier  tfc  prevent  the  names  of  identified 
employees  from  being  mistakenly 
entered  in  FRA's  cranputerized  data 
base,  thus  avoiding  a  possible  violation 
of  the  Privacy  Act  (5  U.S.C.  552a). 

5.  Should  railroads  provide 
information  on  employees'  work-rest 
patterns  in  accident  reports  to  FRA 
citing  sn  employee  human  factor? 

One  commenter,  RLEA  recommended 
that  ^e  railroad  provide  hours-of-duty 
information  regarding  the  "emplojree 
whose  error  is  alleged"  (45  US.C.  43«) 
so  that  it  couM  be  determined  wfaetfier 
"changes  are  needed  in  the  woric  cydes 
of  railroad  emplojrees  in  order  to  reduce 
accidents/incidents  caused  by  human 
oror."  Tliis  suggestion  goes  beyond  the 
scope  of  tfiis  rulemaking,  which  is 
focused  on  eKciting  information  fatmi  the 
employee,  not  the  railroad,  except 
insofar  as  die  railroad's  revised  report 
under  i  225.13  will  relate  to  the  issues 
raised  by  tfie  employee.  Topics  such  as 
this,  with  appropriate  documentation, 
could,  however,  serve  as  the  basis  for 
farther  study. 

8L  Should  railroads  provide  a  tonnage 
profile  on  each  aocideat  attributed  to 
excessive  buffing  or  slack  action  (Cause 
Code  571^,  improper  use  off  independent 
brake  (Caase  Code  507).  or  excessive 
lateral  drafritar  force  on  curve  (Cause 
Code  572)7  in  the  alternative,  should  the 
railroad  keep  tfie  tonney  profile  on  file 
two  years  for  possible  FRA  review? 

One  conunenter.  Mr.  Bales,  advocated 
the  adthtion  of  such  a  reporting  or 
records  reqairemenL  "We  need  a  tool 
*  *  *  in  SOTtiog  out  challenges  between 
railroads  and  engineers  who  feel  that 
they  have  twen  uniustly  blamed  foe  poor 
train  handling.  1  point  to  the  Tonnage 
Prirfile'  as  a  too)  helpful  in  sorting  out 
challenges. '  Aocotdiag  to  hb.  Bates. 


"[sjome  30%  of  Human  Factor  Cause 
Code  570  (Sladc  Action)  accidents  have 
profile  id  an  improperly  makeup  train." 
(FRA  does  not  necessarily  agree  with 
the  commenter's  characterization  of 
certain  trains  as  being  improperly  made 

up.) 

This  stj^gestion,  like  the  previous  one, 
goes  beyosul  the  scope  al  this 
rulemaJdng.  which  is  primarily 
concerned  with  soUciting  informatimi 
from  the  employee,  not  the  raihoad.  In 
addition,  it  should  be  pointed  out  that 
some  railroads  do  not  generate  tonnage 
profiles  at  all:  other  railroads  diat 
generate  tonnage  profiles  do  not  do  so 
for  every  train.  Employees  are  welcome, 
however,  to  attadi  a  copy  of  the  toimage 
profile  to  their  statement  supplementing 
the  railroad's  accident  report,  if  sudi  a 
document  is  relevant  snd  available. 

7.  Should  the  railroad  that  makes  an 
allegation  concerning  the  employee  of 
another  railroad  notify  the  employee,  or 
should  the  employing  railroad  m^e  the 
notification? 

The  pn^HMed  regiilation  provided  that 
tiie  alleging  railroad  shall  make  the 
notificati(Mi;  however,  the  proposal  did 
not  specifically  address  ioint  cqierations 
situaticms  in  which  more  than  one 
railroad  is  required  to  report  on  the 
same  acddent  See  proposed  1 22S.12(a) 
and  49  CFR  225.23. 

In  respcHtse  to  a  question  at  the 
hearing.  Conrail  recommended  that  each 
railroad  be  required  to  inform  its  own 
emi^yees,  but  did  not  state  a  spedfic 
reason  for  its  recommendation. 

FRA  believes  that  the  reporting  and 
notification  duties  should  rest  with  the 
railroad  that  makes  the  allegation,  even 
if  it  is  not  the  employing  raihoad.  for 
two  primary  reasons:  first,  to  avoid 
confusing  the  notified  employee  as  to 
which  railroad  is  making  the  allegation, 
and  second,  to  prevent  ^  employing 
railroad  from  misstating  the  allegations 
made  by  the  non^empbying  railroad. 
The  main  disadvantage  of  having  the 
non-employing  railroad  make  the 
notification  is  tfwt  it  may  lack  certain 
informatioQ  and  access  to  information. 
For  example,  the  noo-enqdoying  railroad 
Itfobably  does  not  slready  have  on  file 
the  employee's  address.  Secticms  225.12 
(e)  and  (I)  of  the  final  rule  also 
complicate  notification  for  the  ncm- 
employing  railroad.  The  non-oaploying 
raihoad  can  much  less  readily  gather 
the  infwmation  necessary  to  niake  wise 
use  of  its  discretion  under  (  22542(e)  to 
defer  notification  oi  an  en^loyee  for 
medical  reastms  and  can  less  easily  find 
out  whetiier  the  empk>yee  has 
subsequently  died.  To  o&et  tins 
disadvantage,  the  final  rule  contains  a 
new  provision,  i  22Swl2(c),  requffing  that 
the  cnq|>loying  railroad  provide  thia 


infonsatiao  to  die  alleging,  mm- 
employing  raihoad  upon  request 

8.  If  a  railroad  dtes  sn  employee  as 
causing  or  contributing  to  sn  accident  in 
an  amended  accident  report  to  FRA 
submitted  after  the  deadline  for 
submission  of  the  original  report,  should 
the  railroad  send  a  Notice  to  the 
employee? 

"The  proposed  regulation  did  not 
address  the  situation  in  which  a  railroad 
makes  a  late  identification  of  an 
employee  whom  it  believes  to  have 
caused  or  contributed  to  an  accident, 
after  ttie  time  that  the  report  is  due  to  be 
transmitted  to  FRA. 

Of  course,  existing  S  225.13,  entitled. 
"Late  reports,"  requires  a  railroad  to 
amend  its  acddent  report  if  it  learns 
that  an  acddent  has  been  incorrectly 
reported;  however,  the  proposed  1 22S.12 
did  not  caD  for  notification  of  late- 
identified  employees. 
AAR  argues  against  notification. 
FRA  believes  that  the  language  of 
section  24  of  the  RSIA  requires  that  all 
employees  identified  in  a  railroad's 
acddent  report  as  causing  at 
contributing  to  the  accident  be  afforded 
the  opportunity  to  respond  to  that 
report,  whether  the  allegation  is  made  at 
the  normal  reporting  time  or  later.  See 
S  225.12(d)  of  this  final  rule. 

9.  Should  a  Notice  be  sent  to  an 
emplojree  seriously  injured  in  the 
accident?  If  so.  should  it  be  sent  only 
after  the  employee  is  determined  to  be 
medically  fit  to  return  to  service? 

The  proposed  rule  did  not  contain  an 
exception  for  the  situatiwi  in  whidi  tiie 
implicated  employee  was  seriously 
injured  in  the  acddent. 

One  commenter.  AAR.  recommended 
holding  the  Notice  "until  the  employee  is 
deteimined  to  be  fit  to  return  to 
service." 
Anotiwr  commenter,  UP.  wrote  tfiat 

in  the  event  of  an  accident  winch  resuhs  In 
injury  to  an  erapioyee  which  require*  hii 
hospitabntion,  no  report  should  be  tent  to 
the  injured  employee  which  coold  be 
detrimental  to  his  medical  nctr(try.  At  8ie 
very  least,  the  45-day  noHficatiGa  period 
ahouU  be  suapended  until  the  employee 
reeoven  tuSiciently  to  l>e  released  frna  the 
hospital  Ideally,  the  report  ahould  not  be 
sent  to  the  infured  employee  until  he  baa 
recovered  aufficiently  to  return  to  worii. 

On  the  other  side  of  the  issue.  RLEA 
stated  at  the  hearing  that  die  timiag  of 
the  Notice  was  not  significant  as  long  as 
notificatton  was  macte. 

FRA  considered  issuing  a  qiedfic 
provision  prohibiting  notificatioo  ci 
employees  until  they  were  medicatty  fil 
for  duty  as  determmcd  by  fee  employing 
railroad.  FRA  dedded  tetsucba 
provision  wouid  be  overbroad  because 


many  employees  who  are  medically 
unfit  for  duty  are  not  injured  in  such  a 
way  or  to  such  an  extent  tiiat  receiving  a 
Notice  would  delay  their  recovery.  FRA 
believes  that  railroads  should  be  given 
reasonable  discretion  to  defer 
notification  of  implicated  employees  on 
medical  grounds.  See  {  22S.12(e).  FRA 
hopes  that  raihoads  will  use  this 
discretion  wisely,  to  address  situations 
in  which  an  employee's  recovery  wiO 
probably  be  set  beck,  and  not  abuse  it  to 
avoid  notifying  healthy  employees.  If 
this  discretion  is  misused.  FRA  will 
consider  issuing  a  more  specific 
provision. 

la  Shoulda  Nodes  be  sent  if  the 
implicated  employee  was  killed  in  the 
acddent  or  dies  of  injuries  sustained  in 
the  accidoit  before  being  found  fit  to 
return  to  du^?  If  so.  to  whom  should  the 
Notice  be  sent? 

The  |nx>poaed  regulation  did  not 
explicitly  address  the  situation  in  which 
the  employee  dted  died  in  the  acddent: 
however,  in  requiring  diet  the  Notice  be 
sent  to  the  employee,  and  not  to  a 
representative,  it  was  intended  to  mean 
that  a  Notice  is  not  required  if  the 
enqiloyee  is  no  longer  living  by  the  time 
that  the  Notice  is  due  to  be  sent  See 
imposed  i  225.12(aK3). 

Two  commenters  opposed  requiring  a 
Notice  if  the  employee  died  in  the 
acddent  AAR  said  that  "{n]o  usefiil 
purpoae  woaU  be  served  by  sending  it 
to  the  next  of  kin  or  to  the  estate  of  die 
deceased"  l^  urged  that 


no  report  Iw  ant  to  Ute  employee's  Eamily 
or  to  any  othar  paraoa.  In  a  aituatioD  where  a 
fatality  baa  raaultad.  the  family  haa  auSered 
enough  without  being  provided  with  a  report 
which  implicates  the  deceased  in  the 
accident  which  resulted  In  his  deatlL  In 
addition,  no  legitimate  puipose  can  be  nr>ed 
as  dw  deceased's  fandly  la  iniM  poKtioa  to 
provide  any  wriid  inCDniatian  tegndlng  the 
caoae  of  tiie  accident 

Opposing  this  view,  RLEA  said  at  the 
hearing  that  *the  notice  should  still  go 
out  because  8iere  are  many  occasions 
where  die  employee  representative 
could  be  involved  in  the  process  to 
determine  whether  or  not  the  accident 
report  form  is  true  end  accurate."  RLEA 
suggested  that  the  Notice  be  sent  to  "the 
employee's  personal  representstive, 
collective  bargaming  representative,  not 
the  personal  representative  of  the  estate, 
so  that  there  would  be  an  opportunity  to 
respond  if  ills  appropriate." 

FRA  agrees  with  AAR  and  UP  that  a 
Notice  should  not  be  sent  to  the 
employee's  Csmily  or  estate 
representotiue  because  of  the  likely 
emotional  iaapact  The  collective 
bargaining  s^resentative.  on  the  other 
haiid,  is  Ims  ^ely  to  be  personally 
involved  with  the  employee  and  auy 


well  be  able  to  collect  information 
relevant  to  the  accident  FRA 
considared  requiring  that  the  Notice  be 
sent  to  the  collective  bargaining 
representative  because  it  is  prticolaiiy 
InqMstant  for  FRA  to  undentand  the 
causes  of  aoddents  that  result  in  an 
employee  fataUty.  The  idea  was  reiected 
because  virtually  all  acddents  that 
result  in  an  enqiloyee  fatality  are 
investigated  by  FRA:  therefore,  a  notice 
to  the  collective  bargaining 
representative  would  be  redundant  (See 
4eC7R  22SA  which  requoes  diet  FRA 
receive  iaimediate  telephonic  reports  of 
any  acddent  that  results  in  thedeath of 
a  railroad  employee,  and  49  CFR 
225.31(a),  which  states  that  "[i]t  is  the 
policy  of  the  FRA  to  investigate  rail 
transportation  acddent/incidento  which 
result  In  the  death  of  a  railroad 
eoqiloyee.")  The  only  instances  in  which 
FRA  might  not  investigate  an  employee 
fatality  are  those  in  which  the  employee 
was  tojured  in  tiw  acddent  but  survived 
for  a  considerable  period  before 
succumbing  to  his  or  her  io}uries.  The 
final  rule  provides  that  in  cases  in  which 
the  employee  was  killed  as  a  result  of 
the  accident  no  Notice  addressed  to 
that  employee  shall  be  sent  to  any 
person.  See  1 22S.12(fKl).  The  final  rule 
also  provides  an  exceptkm  to  the  Notice 
requirement  in  cases  in  which  the 
employee  has  died  from  whatever 
causes  by  the  time  the  Notice  is  ready  to 
be  sent  See  1 225.12(f)(2). 

11.  Should  the  warning  on  the 
employee  statement  form  regarding 
penalties  for  falsification  be  shortened? 

The  proposed  form,  entided  "Railroad 
Employee  Acddent  Statement" 
inchided  the  foUowiiig  wamiitg: 

Any  peraon  wlw  willfnlly  filaa  a  falae 
Raflroad  Enployee  Accident  SlaleiMel  with 
FRA  is  subject  to  a  civil  penalty  el  up  to 
$10,00a  Sectioaa  3(a)  and  15  of  the  Rail 
Safety  Impioveaunt  Act  of  UBB.  Aay  perMn 
who  knowingly  and  wiDfuDy  files  a  false 
Railroad  Employee  Acddent  Statement  is 
subject  to  a  $5,000  fine  or  up  to  two  years' 
imprisomnent  or  both.  Federel  Reflroad 
Safety  Act  vtlVO,  45  UjSXI  438(e). 

One  commenter.  RLEA,  complained 
that  "FRA  still  is  discoursging 
employees  from  responding  by  giving 
expansive  warning  of  fines  and  criminal 
sanctioiu  for  making  false  statements.** 

Of  course,  this  warning  was  in  no  way 
intended  to  discourage  employees  from 
responding  to  the  Notice,  but  rather  to 
inforan  them  of  the  spedal  need  for 
factual  accuracy  in  making  such 
stetements  and  to  reassure  them  that 
only  willful  misstatements  cany  a 
penialty.  In  response  to  the  comment 
however,  the  warning  has  been 
condensed  and  softened  See  revised 
form,  now  entitled  "Employee  Steteraent 


Suppleanenting  Railroad  Accident 
Report"  (hereiiiaftee.  "Bnployee 
Supplement"  or  "Sopptemienf*).  at 
Appendix  C  to  this  final  rale. 

12.  Shoakl  the  35-day  tisM  liadt  far 
fiUng  an  Employee  Sopplemaat  be 
waived  for  good  cause  shown? 

The  proposed  Supplement  farm  gave 
the  employee  35  days  from  the  date  that 
the  Supplement  form  was  mailed  or 
hand  deliveied  to  the  eoq>loyee,  in 
which  to  mail  or  hand  deliver  the 
completed  Stipplwaeat  No  refarenoe  to 
late  filing  was  made. 

One  commenter.  R1£A,  recommended 
that  the  response  time  be  extended  for 
employees  who  were  injured  in  the 
acddent  In  the  final  rulie.  the  railroad  is 
^ven  discretion  to  defer  aotificatioB  of 
employees  on  medical  grounds.  See 
{  225.12(e). 

In  addition,  a  general  extension  is 
provided  for  good  cause  shovriL  See 
i  225.12(g)(2)  and  Appendix  C  to  this 
final  rule. 

13.  Should  FRA  treat  all  Employee 
Supplements  as  confidentiai? 

The  proposed  rule  does  not  address 
the  issue  of  confidentiality.  It  sisnply 
provides  that  the  Employee  Supplement 
be  submitted  to  FRA,  not  to  both  FRA 
and  the  alleging  railroad. 

One  partidptant  at  the  heering,  BLE, 
stated  that: 

(i)n  tiie  adjudicatiag  caae  where  on 
individual  baa  been  chaiged  with  a  viotatioa 
and  has  been  discipiined  for  aone  reaaon,  1 
am  fearful  of  the  fact  that  any  statement 
given,  if  not  held  in  the  atricteat  confidence 
between  the  employee  and  the  FRA.  that  that 
stateoieat  may  be  interjected  ia  the  final 
adjudicatioa  of  a  caae  which  ia  baaed  aolely. 
or  supposedly  based  aolely  oa  what 
teatiflMay  at  an  iavestigatioa  is  given. 

BL£  went  on  to  say  that  "if  you  will 
assure  us  of  the  confidentiality  of  onit 
report  you'll  get  a  lot  more  information 
aiid  a  true  statement  as  to  what 
happened" 

However,  BLE  also  went  on  record  at 
the  hearing  as  being  in  agreement  with 
RLEA's  position  that,  absent  any 
allegation  by  die  employee  of  a  violation 
of  the  safety  laws  and  regulaHons,  the 
Supplements  should  be  releasable.  (See 
discussion  of  fourteenth  issue.) 

AAR.  UP.  and  Conrail  argued  that  the 
employee  be  required  to  submit  a  copy 
of  his  or  her  Supplement  to  the  railroad 
In  support  of  simultaneous  trensmisston 
to  FRA  and  die  railroad,  AAR 
emphasized  that  anyone  falsifying  s  Rail 
Equipment  Acddent/Inddent  Report  is 
8td>ject  to  criminal  penalties  under  the 
Federal  Railroad  Safety  Act  of  1870  (45 
U.S.C.  436(e)).  See  revised  48  CFR 
225.29.  53  FR  52918,  62931. 
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UP  supported  AAR's  position.  UP 
pointed  out  that  the  Accident  Reports 
Act  imposes  a  duty  on  railroads 

to  investigate  and  accurately  report  to  the 
FRA  the  causes  of  railway  accidents.  It  ia 
imperative  that,  in  tha  event  an  employee 
alleges  the  Railroad  report  is  in  error,  the 
Railroad  be  given  an  opportunity  to 
investigate  other  factors  which  the  employee 
believes  contributed  to  the  accident 

The  primary  purpose  of  the  Accident 
ReporU  Act  and  Section  24  of  the  Rail  Safety 
Improvement  Act  is  to  accurately  determine 
causes  of  railway  accidents  so  that  the 
identified  conditions  can  be  corrected  and 
die  overall  safety  of  the  railway  industry  can 
be  improved.  Providing  the  Railroads  with  a 
copy  of  the  employees '  statements  is 
consistent  with  this  goal  and  is  necessary  if 
the  Railroads  are  to  determine  the  cause  of 
accidents  and  attempt  to  prevent  them  in  the 
future. 

[Emphasis  added.] 

Conrail  echoed  UFs  safety  concerns 
and  gave  an  additional  argument  for 
requiring  a  copy  of  the  Supplement  to  be 
submitted  to  the  alleging  raiboad. 

First,  if  the  statement  provides  FRA  with 
useful  information  concerning  the  cause  of 
the  accident  that  information  would  also  be 
useful  to  the  railroad.  Conrail  and  other 
carriers  have  an  interest  in  immediately 
detecting  and  correcting  any  safety  problems, 
and  the  employee's  statement  may  help  in 
that  regard.  Second,  access  to  the  employee's 
statement  would  enable  the  railroad  to  point 
out  to  FRA  any  inconsistencies  between  the 
employees '  statement  and  the  railroad's  own 
investigation  of  an  accident  In  its 
investigation.  Conrail  frequendy  takes 
statements  from  employees,  including  those 
who  are  not  alleged  to  have  caused  the 
accident  If  these  statements  or  other 
evidence  collected  by  Conrail  in  its  internal 
accident  investigation  conflict  with  the 
employee's  statement  filed  with  FRA,  FRA 
should  be  made  aware  of  this  inconsistency. 
Sending  a  copy  of  the  employee's  statement 
to  the  railroad  will  promote  such  disclosure, 
and  help  ensure  that  FRA  has  accurate 
information  on  file.  This  is  particularly 
important*given  the  serious  consequences  of 
filteg  a  false  statement  under  |  225.1^d). 

[Emphasis  added.] 

FRA  agrees  with  the  railroad  industry 
commenters  that  these  are  important 
reasons  for  the  Supplements  to  be 
releasable  to  the  alleging  railroad  The 
plain  language  of  section  24  also  shows 
that  these  Supplements  are  part  of  the 
railroad's  accident  report  and.  therefore, 
releasable  to  the  railroad: 

[i]f  a  railroad,  in  reporting  an  accident  or 
incident  under  the  Accident  Reports  Act  (45 
U.S.C  38  et  seq.).  assigns  human  error  as  a 
cause  of  the  acddent  or  incident  such  report 
shall  include,  at  the  option  of  each  employee 
whose  error  is  alleged,  a  statement  by  such 
employee  explaining  any  factor  the  employee 
alleges  contributed  to  the  accident  or 
incident 


[Emphasis  added.]  As  will  be  discussed 
later,  the  commenters  from  both 
management  and  labor  agreed  that  the 
Supplement  should  be  considered  part 
of  the  railroad's  report  for  purposes  of 
45  U.S.C  41.  (See  discussion  of  sixteenth 
issue.)  Under  existing  9  225.7,  the 
railroad's  accident  reports  to  FRA  are 
available  to  the  public  for  inspection  or 
copying  in  accordance  with  the 
provisions  of  49  CFR  part  7.  These 
reports  are  usually  releasable.  If  the 
Supplement  is  considered  part  of  the 
railroad's  report  to  FRA,  then  its  release 
would  be  governed  by  the  same 
regulations  and  would  be  releasable  to 
the  same  extent  See  49  CFR  part  7, 
subpart  G. 

For  these  reasons  and  the  reasons 
stated  by  the  railroad  industry 
commenters,  FRA  has  concluded  that 
the  Employee  Supplement  is  releasable 
to  the  railroad  making  the  allegations, 
absent  some  other  privilege.  See 
S  225.12({0(2).  Under  the  final  rule,  the 
railroadsnave  a  specific  duty  to  review 
these  Supplements  and  to  revise  their 
reports  to  FRA  if  necessary  for 
accuracy.  See  S  225.13.  FRA  believes 
that  this  system  will  improve  the 
accuracy  of  FRA's  accident  data  base. 
BLE's  possible  concerns  can  be 
accommodated  by  some  means  other 
than  the  Employee  Supplement  form 
such  as  by  sending  a  confidential  letter 
to  FRA.  See  §  225.12(g)(3)  and  the 
instructions  for  the  Employee 
Supplement  form  at  appendix  C  to  this 
final  rule. 

14.  Should  those  Employee 
Supplements  under  section  24  of  the 
RSIA  (45  U.S.C.  43a)  that  allege 
violations  of  the  federal  railroad  safety 
laws  or  regulations  be  treated  as 
privileged  under  Section  5(b)  of  the  RSIA 
(45  U.S.C.  441(f))? 

The  proposed  regulations  did  not 
address  this  issue;  under  the  final  rules, 
the  issue  does  not  arise  if  the  employee 
follows  the  stated  procedures,  to  be 
detailed  later,  and  sends  a  copy  of  the 
Supplement  to  the  railroad.  See 
S  225.12(g)(2).  The  issue  arises  only  if 
the  employee  (i)  deviates  from  the 
procedures  and  sends  the  Supplement  to 
FRA  but  not  the  railroad  and  (ii).  in  the 
Supplement,  alleges  a  violation  of  the 
federal  railroad  safety  laws  and 
regulations. 
Section  5(b)  of  the  RSIA  states  that 

(b)  Section  212  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C  441)  is  amended 
by  adding  at  the  end  the  following  new 
subsection: 

"(f)(1)  Except  as  provided  in  paragraph  (2), 
or  with  the  wrritten  consent  of  the  employee, 
the  Secretary  shall  not  disclose  the  name  of 
any  employee  of  a  railroad  who  has  provided 
information  with  respect  to  an  alleged 


violation  of  this  UUe,  any  other  Federal 
railroad  safety  law,  or  any  rule,  regulation, 
order,  or  standard  issued  under  this  title  m 
any  other  Federal  railroad  safety  law. 

(2)  The  Secretary  shall  disclose  to  the 
Attorney  General  the  name  of  any  employee 
described  in  paragraph  (1)  who  has  provided 
information  witifi  respect  to  a  matter  being 
referred  to  the  Attorney  General  for 
enforcement  under  this  tide,  any  other 
Federal  railroad  safety  law,  or  any  rule, 
regulation,  order,  or  standard  issued  under 
this  tide  or  any  other  Federal  railroad  safety 
law.". 

RLEA  and  BLE  argued  strenuously 
that  section  5(b)  prohibits  FRA  fit)m 
releasing  Employee  Supplements  that 
allege  a  violation  of  the  federal  raiht>ad 
safety  laws  or  r^ulations.  AAR 
countered  that  section  24  requires  the 
railroad  to  make  the  Employee 
Supplfflnent  a  part  of  the  railroad's  own 
accident/  incident  report  and,  therefore, 
not  subject  to  section  5(b)'s  prohibition. 

FRA  interprets  section  5(b)  as  a 
whistle  blower  provision  protecting  only 
those  complainants  who  offer 
information  concerning  alleged  safety 
violations  confidentially.  (See  remarks 
of  Rep.  Dingell  at  133  Cong.  Rec.  H 11748 
(1987),  Rep.  Luken  at  133  Cong.  Rec.  H 
11753  (1987).  and  Sen.  HoUings  at  134 
Cong.  Rec  S7510  (1988).)  For  this  reason 
and  for  all  of  the  reasons  stated  under 
the  discussion  of  confidentiality  in 
general  (Issue  13),  FRA  believes  diat  the 
Employee  Supplements  tmder  section  24 
that  happen  to  aUege  a  violation  of 
federal  regulations  {ire  not  subject  to  the 
section  5(b)  prohibition  against  release 
to  the  railroad  imless  the  employee 
overtly  requests  confidential  treatment 
of  the  Supplement.  In  fact  the  form  itself 
(read  in  conjunction  with  its  explicit 
instructions],  absent  such  a'  specific 
request  for  confidentiality,  constitutes 
"written  consent"  to  disclosure  under 
section  5(b).  See  appendix  C  to  this  final 
rule. 

If  the  employee  wishes  to  make  a 
confidential  statement  to  FRA  protected 
by  section  5(b),  that  option  remains 
open  and  is  made  known  to  the 
employee  through  an  item  on  the 
Supplement  form.  Of  course,  if  an 
employee  alleges  a  safety  violation  and 
marks  his  or  her  Supplement 
"confidential,"  FRA  will  protect  it  to  the 
extent  permitted  by  law. 

15.  If  Supplements  are  not  confidential 
simply  because  they  are  Supplements 
(Issue  13)  or  simply  because  they  allege 
a  violation  of  one  of  the  safety  laws  or 
regtOations  (Issue  14).  and  if  their 
contents,  unless  otherwise  privileged, . 
are  releasable  to  the  alleging  raiboad 
(and  to  the  public  under  die  Freedom  of 
Information  Act),  should  the  employee 
be  required  to  make  and  submit  a  copy 


of  his  or  her  Supplement  to  the  allegbtg 
railroad? 

Hie  proposed  regulations  did  not 
address  Us  issue.  FRA  has  considered 
several  (^ons.  including  the  following: 

(i)  Hie  employee  simultaneously 
transmits  die  original  to  FRA  and  a  copy 
to  the  railroad: 

(ii)  The  employee  submits  the  original 
to  dw  raiboad;  die  railroad  makes  a 
copy  for  tedf  and  then  submits  the 
orijginai  to  FRA; 

(iii)  The  employee  submits  the  original 
to  FRA;  FRA  supplies  a  copy  to  die 
railroad  on  request;  and 

(iv)  The  employee  submits  the  original 
to  FRA;  PRA  supplies  a  copy  to  the 
railroad  avtomaticaUy. 

The  railroad  industry  commenten 
indicated  that  they  Mrould  like  a  copy  of 
each  Supfdement  that  concerned  an 
accident  pn  their  own  railroad.  No  other 
comments  were  received  on  this  specific 
issue. 

FRA  believes  that  requrtog  the 
employee  to  transmit  dw  (X^ginal  to  FRA 
and  a  copy  to  the  raiboad 
simultaneously  would  reduce  the 
amount  of  paperwork  required,  put  the 
responsib&ity  for  copying  and  sending 
the  Supplement  on  the  one  person 
probably  ssost  direcdy  interested  in 
communicating  its  contents,  and  speed 
up  transmittal  of  the  infonnation. 
thereby  enhancing  the  possibility  of  a 
fruitful  accident  invest^tim.  The  final 
rule  includes  such  a  requirement  at 
9  225.12(g](2). 

16.  Should  the  Notke  and  Sufqilement 
under  section  43a  of  the  Accident 
Reports  Act  (45  U.S.C  43a)  be 
considered  part  of  the  railroad's 
accident  report  to  FRA  under  section  38 
of  die  same  Act  (45  U.S.C.  38).  and  dius 
be  subject  to  the  Act's  prohibition  (45 
U.S.C.  41)  against  their  use  or  admission 
in  evidence  in  any  suit  or  action  for 
damages? 

The  proposed  rule  did  not  address  this 
issue,  ilie  Accident  Reports  Act 
provides  that  "[n]either  the  report 
required  by  section  36  of  this  tide  *  *  * 
nor  any  part  thereof  shall  be  admitted 
as  evidence  or  used  for  any  purpose  in 
any  suit  or  action  for  damans  growing 
out  of  any  matter  mentioned  in  said 
report  or  investigation."  [Emphasis 
added.]  45  U.S.C.  41. 

Three  commenters  (UP,  AAR,  and 
RI£A)  agreed  that  the  Employee 
Supplement  should  be  inadmissible  as 
part  of  die  railroad's  accident  report  For 
the  reasons  stated  in  the  discussion  of 
confidentiality  (the  thirteenth  issue), 
FRA  agrees  that  the  Notice  and 
EmployeeSujqileffient  should  be  treated 
as  part  of  the  railroad's  report  to  FRA  on 
the  accident  and.  dierefore.  should  be 
inadmissible.  FRA  has.  dierefore. 


amended  9  22S.7(b)  and  added  a 
statement  to  that  effect  on  the  Employee 
Supplement  form. 

17.  Should  the  regulations  contain  a 
provision  stating  that  nonresponse  to  a 
Notice,  or  to  certain  allegations  in  a 
Notice,  does  not  constitute  consent  to 
any  of  the  allegations  in  the  Notice? 

The  proposed  regulations  addressed 
this  issae  indirectly  by  characterizing 
the  Supplement  as  completely  optional, 
in  accordance  widi  the  language  of 
section  24  of  the  RSIA  ("at  the  option  of 
each  employee  whose  error  is  alleged"). 
45  U.S.C.  43a.  At  tibe  hearing.  RLEA 
recommended  that  the  regulations 
deerly  state  that  nonresponse  does  not 
constitute  agreement  with  the 
allegations,  llie  Supplement  fbnn  has 
been  amended,  and  9  225.12(g)(1)  has 
been  added,  to  make  it  dear  that 
nonresponse  does  not  constitute 
agreement  widi  the  allegations. 
Furthermore,  FRA  interprets  the 
nonresponse  as  "part"  of  "the  report 
reqnireid  by  section  38  of  this  tide"  and. 
therefore,  subject  to  the  Acddent 
Reports  Act  prohibition  against  its  being 
"admitted  as  evidence  or  used  for  eny 
purpose  in  a  suit  or  actkm  for  damages 
growing  out  of  any  matter  mentioned  in 
said  report*  *  *."  45  U.S.C.  41. 

18.  Should  the  maximum  statutory 
penalty  be  assMsed  for  willfully  filhig  a 
false  Employee  Supplement  or  accident 
report  with  FRA7 

The  propoeed  rule  contained  no 
specific  propossls  on  penalty  amounts. 
One  oommenter.  UP,  "nrge[d]  the  FRA  to 
assess  the  maxiraum  penalty  against 
any  person  %vfao  willfully  files  a  false 
statement"  No  other  commenters 
addressed  the  issue. 

The  statutory  maximum  is  $20,000 
"where  a  grossly  negligent  violstion  or  a 
pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury"  and,  otherwise.  $10.000. 45  US.C 
43.  The  statutory  minimum  is  $250. 

The  eidsting  penalty  schedule  does 
provide  for  assessing  the  statutory 
maximum  for  violation  of  any  provision 
of  part  225  "where  circumstances 
warrant  See  40  CFR  part  200,  a^ieodix 
A."  53  FR  52831  (1068).  Generally, 
however,  the  willful  filing  of  a  false 
rqiort  under  9  225.11  is  to  be  assessed 
at  only  $5,000.  FRA  believes  that  false 
reports  under  9  225.11  and  false  reports 
or  Employee  Supjrfements  under  9  225.12 
are  equally  serious  violations  and  that 
they  should,  therefore,  be  penalized 
equally.  But  it  is  beyond  the  scope  of 
this  rulemaking  to  increase  the  penidty 
for  violations  dT  9  225.11  to  the  statutory 
maximum;  therefore.  FRA  has  dedded 
to  apply  the  same  $5,000  penalty  for 
violations  of  9  225.12  as  well. 


19.  Should  the  regulation  prescribe 
what  action  fRA  will  take  if  there  is  a 
pattern  of  false  scddent  reports  or 
Employee  Supplements? 

The  proposed  rule  did  not  address  this 

issue.  One  commenter.  GTW, 

recommended  that  the  regulatioo 

prescribe  action  to  be  taken  "(sjhould  it 

became  apparent  that  the  carrier  may  be 

misrepresenting  the  actual  causes  of 

[accidents]  *  *  *  or  that  Labor  is 

misusing' the  regulation  in  an  attempt  to 

influence  Management/Labor  relatkms 
*  •  •  t. 

FRA  believes  that  a  spedal  provision 
is  not  necessary.  The  existing  penalty 
schedule  calls  for  a  $MJ00O  penehy  for 
certain  violatioDS  involving  a  pattern.  53 
FR  S29ia  62931  (1966).  to  be  codified  at 
49  CFR  part  225,  appnodix  B.  Footnote  1. 
In  addition,  46  CFR  part  206  contains 
procedures  for  issuing  oomphance 
orders  to  enforce  compliance  where  a ' 
pattern  of  violations  1ms  been 
demonstrated.  See  46  CFR  20eJ01(bMl), 

20.  Should  the  regulations  specify 
limits  on  FRA's  use  of  Bmfdoyee 
Sopplemei^p  for  InvestigatioiiB  and 
other  actions? 

Hie  proposed  rule  did  not  deel  widi 
this  issue.  One  commenter,  GTW, 
voiced  its  concern  dust  die  proposed 
amendments  will  drew  FRA  into  the 
"arbitration  of  Labor/Management 
disputes"  arising  from  railroad 
acddents.  GTW  proposed  adding 
language  that  releases  'TRA  from  the 
obligation  of  investigating  each  and 
every  inddent  but  rather  looks  at  die 
submissions  from  the  employee  for 
trends  that  would  indicate  that  a  carrier 
may  be  misrepresenting  itself  in  the 
determination  of  derailment  causes." 

FRA  believes  that  additional  language 
on  FRA's  acddent  investigation  policy 
in  relation  to  Employee  Supplements  is 
not  necessary  because  FRA's  accident 
investigation  policy  is  already 
adequately  stated  in  existing  9  225.31. 

Another  commenter,  UP, 
recommended  diet  FRA — 

provide  in  the  rules  that  any  investigation  or 
action  taken  by  [FRA]  in  response  to  an 
employee's  statement  will  be  conduded  not 
later  tiian  six  mohths  after  receipt  of  the 
employee's  statement  by  the  FRA.  In  this 
way,  the  evidence  and  witness  statements 
can  be  preserved  before  llw  facts  surrounding 
the  inddeiil  become  stale. 

Aldiougb  FRA  understands  die 
commenter's  cooceni  and  will  endeavor 
to  have  investigated  Employee 
Supplements  within  six  months  after 
receipt  the  agency  does  not  diink  it 
wise  to  bind  itself  in  this  way.  given  its 
current  resources. 
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Sactioii-by-Sectioo  Analysis  of  Final 
Rule 

The  final  rule  contains  substantial 
revisions  in  n^ponse  to  the  conunents 
received,  testimony  at  the  public 
hearing,  and  further  review  and 
reflection  witliin  ERA.  Each  comment 
received  has  been  considered  by  FRA  in 
preparing  this  final  rule.  If  the  section 
citation  in  the  final  rule  differs  from  that 
in  the  NmM.  the  latter  citation  is  also 
provided.  Sections  not  previously 
proposed  are  noted  as  such. 

1.  Section  225.5(j)  (not  previously 
proposed)  explicitly  defines  the  term 
"employee  human  factor,"  by  giving  it 
the  same  meaning  that  it  had  from 
context  when  it  appeared  in  paragraphs 
(a),  (b).  and  (c)  of  proposed  §  225.12.  An 
"employee  human  factor"  is  any  of  the 
accident  causes  denoted  by  a  rail 
equipment  accident/incident  cause  code 
listed  under  ^Train  Operation-^uman 
Factors"  in  the  current  "FRA  Guide  for 
Preparing  Accident/Incident  Reports," 
with  the  exception  of  Cause  Code  506. 
The  accident  cause  represented  by 
Cause  Code  506  is  not  classified  as  an 
employee  human  factor  because  it  refers 
to  "[f]ailure  to  properly  secure  engine(s) 
or  car(s)  [non-railroad  employee],"  that 
is,  action  by  someone  other  than  the 
employee  of  a  railroad.  [Emphasis 
added.]  FRA  recognizes  that  some 
"employee  human  factor"  accidents  will 
not  in  fact  involve  a  railroad  employee, 
but  rather  a  vandal  or  other  non-railroad 
employee.  For  example,  misalignment  of 
a  switch  (under  Cause  Code  561)  could 
be  the  act  of  a  non-railroad  employee 
vandal.  Of  course,  if  the  accident  does 
not  involve  a  railroad  employee,  no 
Notice  is  required,  but  a  negative  report 
in  the  form  of  the  Employee  Human 
Factor  Attachment  must  be  completed. 
See  {  225.12(a). 

2.  Section  225.7(b)  (not  previously 
proposed)  provides  that  the  Employee 
Human  Factor  Attachment,  Notice,  and 
Employee  Supplement  under  S  225.12 
are  part  of  the  reporting  railroad's 
accident  report  to  FRA  pursuant  to  the 
Accident  Reports  Act  As  such,  neither 
shall  "be  admitted  as  evidence  or  used 
for  any  purpose  in  any  suit  or  action  for 
damages  growing  out  of  any  matter 
mentioned  in  said  report  *  *  *."  45 
U.S.C.  41. 

3.  Section  225.12(a)  (proposed  as 
S  225.12(a)(1))  requires  a  railroad  to 
report  additional  information  to  HIA 
when  the  railroad  cites  an  employee 
human  factor  in  a  Rail  Equipment 
Accident/Incident  Report.  (See 
definition  of  "employee  human  factor"  ' 
in  S  221.5(j].]  In  addition  to  fumishiijg 
the  information  already  required  to  be 
reported,  the  railroad  must  complete  f  . 


new  form  entitled  "Employee  Ihunan 
Factor  Attachment,"  Form  FRA  F 
6180.81.  The  Employee  Human  Factor 
Attachment  is  at  Appendix  B  to  this 
final  rule.  It  must  be  completed  in 
accordance  with  instructions  printed  on 
the  form  and  in  the  current  "FRA  Guide 
for  Preparing  Accident/Incident 
Reports"  ("FRA  Guide").  If  an  employee 
human  factor  cause  code  is  cited,  but  an 
employee  is  not  involved  or  cannot  be 
identified,  the  Employee  Human  Factor 
Attachment  must  nevertheless  be 
completed. 

4.  Section  225.12(b)  (proposed  as 
S  225.12(a))  requires  that  except  as 
provided  in  paragraphs  (e)  and  (f),  the 
railroad  provide  written  notification  to 
each  railroad  employee  whoic  the 
raihoad  has  Usted  in  the  Employee 
Human  Factor  Attachment  (or  whom  the 
railroad  has  actually  identified  and 
should  have  listed  in  the  Attachment), 
whose  act,  omission,  or  physical 
condition  was  alleged  by  the  railroad  to 
be  a  primary  or  contributing  cause  of  a 
rail  equipment  accident/incident  The 
proposed  rule  referred  to  employees 
"responsible,  at  least  in  part,  for  the  act 
omission,  or  condition  cited  by  that 
railroad  as  the  human  factor  *  *  *."  See 
proposed  $  225.12  (a),  (b).  The  word 
"responsible"  has  been  eliminated 
primarily  because  "incapacitation  due  to 
injury  or  illness,"  for  which  an  employee 
is  normally  not  responsible,  is  included 
as  an  "employee  human  factor."  See 
Cause  Code  511.  In  rewording  this 
section  to  avoid  the  false  implications  of 
the  word  "responsible,"  however,  a 
lesser  problem  has  arisen:  some  of  the 
employee  human  factors  are  stated  as  a 
situation  or  external  condition,  with  a 
human  act  omission,  or  physical 
condition  clearly  implied  but  not 
e^qilicit;  e.g.,  "[ajbsence  of  fixed  signal 
(Blue  Signal)"  (Cause  Code  517); 
"(ajutomatic  cab  signal  cut  out"  (Cause 
Code  52D):  "[cjars  left  foul"  (Cause 
Code  531);  "(sjwitch  previously  run 
through"  (Cause  Code  563).  Such 
employee  human  factors  are  to  be 
construed  as  referring  to  the  underlying 
human  act.  human  omission,  or  human 
physical  condition  that  caused  the 
situation  or  external  condition. 

Under  the  new  procedures,  the 
railroad  must  inform  the  employee  of  the 
relevant  allegations  and  of  his  or  her 
right  to  file  a  statement  under 
I  225.12(g).  A  copy  of  the  standaid  form 
required  to  be  used  for  notification  of 
employees  (FRA  F  6180.78)  is  at 
Appendix  C  to  this  final  rule.  Part  I  of 
the  form,  "Notice  to  Railroad  Employee 
Involved  |n  Rail  Equipment  Accident/ 
Incident  Attributed  to  Employee  Human 
Factor."  musi  be  qompletedia  ./   . 


accordance  with  instructions  printed  on 
the  form  and  in  the  current  "FRA 
Guide."  To  that  form,  the  railroad  must   . . 
attache  copy  of  the  Rail  Equipment 
Accident/Incident  Report  the  Employee 
Human  Factor  Attachment  and  any 
Rail-Highway  Grade  Crossing  Accident/ 
Incident  Report  on  the  accident  This  . 
material  must  be  hand  delivered  or 
mailed  first  class,  postage  prepaid,  to 
the  employee  within  45  days  after  the 
end  of  the  month  in  which  the  rail 
equipmMit  accident/incident  occurred, 
unless  S  225.12  (e)  or  (f)  appUes. 

The  proposed  rule  had  imposed  a  duty 
to  send  a  Notice  to  employees  whom  the 
railroad  through  reasonable  inquiry 
should  have  been  able  to  identify.  See 
proposed  S  225.12(a).  This  duty  has  been 
eliminated  as  vague  and  difficult  to 
enforce. 

The  special  case  of  joint  operations 
deserves  some  discussion.  See  49  CFR 
225.5(c),  225.23.  It  must  be  emphasized 
that  hi  joint  operations,  in  which  two  or 
more  railroads  are  required  to  report  to  , 
FRA  concerning  the  same  accident  if 
one  of  the  reporting  railroads  makes 
allegations  under  S  225.12(a)  concerning 
the  employee  of  another  reporting 
railroad,  the  alleging  railroad  must 
notify  that  employee.  If  more  than  one 
reporting  railroad  makes  allegations 
regarding  the  same  employee,  each 
alleging  railroad  must  send  the 
employee  a  Notice. 

5.  Section  225.12(c)  (not  previously 
proposed)  addresses  reporting  of  an 
accident  involving  joint  operations.  If 
requested  by  the  alleging  railroad,  the 
employing  railroad  must  promptiy 
provide  the  name,  job  title,  address,  and 
medical  status  of  any  employee 
reasonably  identified  by  the  alleging 
railroad. 

6.  Section  225.12(d)  (not  previously 
proposed)  states  that  except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  a  railroad  must  send  the  Notice 
described  in  5  225.12(b)  to  any  employee 
whom  the  railroad  identifies  late,  i.e.. 
after  the  Employee  Human  Factor 
Attachment  is  initially  submitted.  The 
Notice  is  required  to  be  submitted  to  the 
employee  within  15  days  of  when  the 
revised  Employee  Human  Factor 
Attachment  is  required  to  be  submitted. 

7.  Section  225.12(e)  (not  previously    / 
proposed)  provides  that  railroads  have 
reasonable  discretion  to  defer 
notification  of  implicated  employees  on  . 
medical  grounds.  This  discretion  is 
available  to  address  situations  in  which 
the  railroad  has  reason  to  believe  that 
sending  a  Notice  would  pose  a    _  ^ 
substantial  risk  to  an  employee's  health 
or  recovery  from  ii^jury  or  illness.  TT^e 
burden  of  proof  is  on  the  railroad,  and    : 


any  failure  to  notify  resulting  firom  an 
abuse  of  this  discretion  subjects  the 
railroad  to  the  applicable  dvil  penalty. 
During  this  rulemaking,  more  detailed 
versions  of  this  provision  were 
considered  and  finally  rejected  as 
excessively  complex  and  either 
overbroad  or  ovemarrow  despite  their 
complexity.  The  present  provision  was 
preferred  because  the  railroad  is  closer 
to  the  situation  than  is  FRA  and.  for  that 
reason,  is  better  able  to  determine 
which  employees  should  not  receive  a 
notice  for  medical  reasons.  If  this 
discretion  is  misused,  however,  FRA 
will  consider  issuing  a  more  specific 
provision. 

&  Section  2Z5.12(f)(l)  (not  previously 
proposed)  prohibits  a  railroad  from 
sending  to  any  person  the  Notice 
described  in  1 225.12(b)  (Form  FRA  F 
6180.78)  for  aa  employee  who  died  as  a 
result  of  the  accident  Section 
225.12(f)(2)  (not  previously  proposed) 
provides  that  no  Notice  is  required  if  the 
employee  has  died  of  any  cause  by  the 
time  that  the  Notice  is  ready  to  be  sent 

Subparagraph  (1)  is  a  prohibition 
enfortied  with  a  penalty.  The  railroad 
has  an  obligation  to  make  reasonable 
inquiry  to  determine  whether  an 
employee  injured  in  the  accident  died  as 
a  result  of  the  accident  For  purposes  of 
subparagraph  (1),  "died  as  a  result  of  the 
accident"  means  died  of  injuries 
sustained  in  the  accident  before  the 
Notice  is  due  and  ready  to  be  sent 

Subparagraph  (2)  is  an  exception  to 
the  Notice  requirement  if  a  Notice  is 
sent  under  those  drounstances,  no 
penalty  attaches  (unless  the  employee 
died  as  a  result  of  the  accident  in  which 
case  a  penalty  applies  under  1 225.12 

(0(1)). 

9.  Section  225.12(g}  (proposed  as 
1 225.12(c))  addresses  the  statements 
that  employees  notified  under 
8  225.12(b)  are  entitled  to  submit  to  FRA 
and  the  alleging  railroad  concerning  the 
accident  in  mMch  the  employee  is 
involved.  Section  225.12(g)(1)  explahis 
that  the  Empbyee  Statement 
Supplementing  Railroad  Accident 
Report  (Supplement)  is  not  required  and 
that  nonresponse  to  a  1 225.12(b)  Notice 
does  not  constitute  an  admissicm  by  the 
employee  that  the  railroad's  allegations 
are  true.  Section  225.12(g)(2)  summarizes 
the  procedures  for  submitting  s 
Supplement  The  new  standmd  fbrnu 
Form  FRA  F  I18a78.  contains  additional 
iiutructions.  Section  225.12(g)(3)  states 
that  the  Supplement  should  not  include 
information  that  the  employee  wishes  to 
withhold  from  the  railroad.  If  the 
employee  wishes  to  provide  FRA  with 
confidiential  information  regarding  the 
accident  the  employee  should  send  a 
letter  to  a  collective  bargaining 


representative  or  directly  to  FRA  at  the 
specified  address. 

10.  Section  225.12(h)  (proposed  as 

S  225.12(d))  states  the  dvil  penalties  for 
making  w^Qful  false  statements  under 
f  225.12  and  die  crfmbia)  penalties  for 
making  knowing  and  willful  false 
statements  imder  1 226.12.  (The  criminal 
penalties  authorized  by  45  U.S.C  438  are 
not  exdusive.  Criminal  penalties  for 
making  false  statements  under  1 225.12 
are  also  available  under  the  audiority  of. 
e.g..  18  U.S.C.  1001  if  the  statements  are 
both  knowing  and  willful  «vithin  the 
meaning  of  &at  statute.) 

FRA's  definition  of  a  "willful" 
violation  in  the  dvil  context  is 
discussed  in  detail  hi  4»  CFR  part  209. 
Appendix  A.  "willful"  act  to  be  one  that 
is  an  intentional,  voluntary  act 
committed  either  with  knowledge  of  the 
relevant  law  or  with  reckless  disregard 
for  whether  the  act  violated  the 
requiroments  of  the  law.  Consequendy, 
proof  that  conduct  constitutes  a 
violation  does  not  require  a  showing  of 
evil  purpose  (as  is  sometimes  required 
in  criminal  law)  or  actual  knowledge  of 
the  law.  A  level  of  culpability  higher 
than  simple  negligence,  however,  must 
be  established.  A  willful  violation  also 
requires  actual  or  constructive 
knowledge  of  the  facts  costituting  the 
violation. 

11.  Section  226.13  (not  previously 
proposed)  requires  certain  action  by  a 
railroad  diat  receives  an  Employee 
Supplement  from  an  employee  in 
response  to  a  Notice  issued  by  that 
railroad  and  mailed  or  hand  deUvered  to 
the  employee.  The  railroad  must  (i) 
review  the  Supplement;  (ii)  based  on  the 
review,  determine  whether  any  of  its 
existing  reports  under  part  225 
concerning  the  same  acddent  require 
revision  for  accuracy;  (iU)  if  so.  revise 
and  resubmit  each  sudi  report  to  FRA; 
and  (iv)  send  a  copy  of  any  such  revised 
Rail  Equipment  Accident/Incident 
Report  Employee  Human  Factor 
Attachment  and  Rail-Highway  Grade 
Crossing  Acddent/Inddent  Report  on 
the  accident  to  the  employee  who 
submitted  the  Supplement  (A  copy  of 
any  other  reports  under  part  225,  e.g., 
the  Railroad  Injury  and  Illness 
Summary,  need  not  be  sent  to  the 
employee.)  If  changes  are  made  in  any 
of  die  reports,  a  second  notice  under 

1 225.12  is  not  required  for  the  employee 
who  submitted  the  Supplement  If  an 
employee  who  was  never  sent  a  notice 
under  1 225.12  for  that  acddent  is  Usted 
in  a  revised  Employee  Human  Fador 
Attachment  the  procedures  set  forth  in 
i  225.12(d)  must  be  followed.  . 

12.  Section  225.21(g)  (not  previously 
proposed)  prescribes  that  the  Employee 
Human  Factor  Attachment  desisted 


Form  FRA  F  6180.81.  shall  be  used  by 
railroads,  in  reporting  rail  equipment 
acddents/inddents  attributed  to  an 
employee  human  fador.  This  form  must 
be  completed  in  accordance  with 
instructions  printed  on  the  form  and  in 
the  current  "FRA  Guide"  and  is  to  be 
attached  to  the  railroad's  Rail 
Equipment  Acddent/Inddent  Report  on 
the  acddent  and  submitted  to  FRA 
within  30  days  after  the  end  of  the 
month  hi  which  the  acddent/inddent 
occurred. 

13.  Section  225.21(h)  (not  previously 
proposed)  prescribes  the  two-part  form, 
designateid  Form  FRA  F  6180.78.  that 
shall  be  used  by  railroads  in  providing 
notification  under  i  225.12  to  a  railroad 
employee  and  by  notified  railroad 
employees  in  making  a  statement  under 
I  225.12  to  FRA.  with  a  copy  to  die 
railroad,  in  response  to  that  notification. 
\Anien  making  a  notification  under 

§  226.12.  the  railroad  must  complete  part 
I  of  Form  FRA  F  6180.78  (Notice  to 
Railroad  Employee  Involved  in  RaU 
Equipment  Acddent/Inddent  Attributed 
to  Employee  Human  Fador)  in 
accordance  with  the  instructions  printed 
on  die  form  and  in  the  current  "FRA 
Guide."  If  the  notified  employee  chooses 
to  make  a  statement  jointly  to  FRA  and 
the  railroad  in  response  to  the  Notice 
diat  will  be  placed  by  FRA  in  a  file  widi 
the  railroad's  Rail  Equipment  Acddent/ 
Inddent  Report  on  that  accident  then 
the  employee  must  complete  part  II  of 
Form  FRA  F  6180.78  (Employee 
Statement  Supplementing  Railroad 
Acddent  Report)  and  submit  the  entire 
form,  and  any  attachments,  to  FRA.  with 
a  copy  to  the  railroad  that  issued  the 
Notice,  in  accordance  with  the 
instructions  printed  on  the  form. 

14.  The  addition  to  S  225.27(a) 
prescribes  that  Employee  Human  Factor 
Attachments  (Form  FRA  F  6180.81), 
written  notices  to  employees  required 
by  1 226.12  (part  I  of  Form  FRA  F 
6180.78),  and  completed  Employee 
Statements  Supplementing  Raihoad 
Acddent  Reports  under  i  225.12(g)  (part 
n  of  Form  FRA  F  6180.78)  must  be  kept 
for  at  least  two  years  sfter  the  end  of 
the  calendar  year  to  which  they  relate. 
Tliis  provision  is  added  in  order  to  make 
I  225.12  mora  enforceable. 

15.  The  additions  to  Appendix  B  (not 
previously  proposed)  estabUsh  penalties 
for  violation  of  i  225.12.  The  penalties  in 
the  existing  schedule  apfriy  to  revised 
H  225.13  and  225.27.  Section  208  of  die 
Federal  Railroad  Safety  Ad  of  1970 
provides  that  "[t]he  Secretary  shall 
include  in,  or  make  applicable  to,  any 
railroad  safety  *  *  *  regulation  issued 
under  this  tide  a  dvil  penalty  for 
violation  thereof  *  *  *."  The  RSIA 
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incrsMes  the  maxiiBuai  penalty  br 
vlolottoo  of  a  resalatioa  isaaed  under 
the  FRSA  fromtZpSOO  to  fUMDO  and.  in 
certain  drcuBHtanoes,  $201000.  See  53 
FR  28594  (1368).  TUs  final  mle  inclodes 
a  revised  penalty  schedule  adding 
entries  for  die  added  provisions 
reflecting  the  higher  maxinnm  penalties 
now  available.  See  the  receit  revisions 
of  the  penalty  provision  and  penalty 
schedule  of  part  225  required  by  the 
RSIA.  53  FR  28501 28601;  53  FR  52918. 
52931  (1988).  Because  FRA's  penalty 
schedules  are  statements  of  policy, 
notice  and  conunent  are  not  required  to 
revisions  of  those  schedules.  See  5 
U.S.C  553(b)(3MA).  Nevertheless, 
interested  parties  were  invited  to  sobmit 
their  views  ob  «diat  penalties  might  be 
appropriate.  See  ei^teenth  issue  under 
"Discussioo  of  Comments  and 
Condusjons"  in  this  preamble. 

Regulatny  faxqiact 

Executive  Ordm  12291  and  Department 
of  Tnumportatioa  Regalatoiy  PoUdea 
aadProcedaree 

This  rule  has  been  evaluated  in 
accordance  with  existing  poHdes  and 
procedures.  It  is  considned  to  be  non- 
raafor  tmder  Executive  Order  12291  but 
significant'nnder  tfie  Department  of 
Transportation  policies  and  procedures 
(44  FR  110S4;  February  26, 1979). 

Hiis  rule  will  not  have  any  significant 
direct  or  indirect  economic  impact. 

The  costs  that  can  be  attributed  to 
this  rule  wfll  be  iocniTed  only  if  a 
railroad  experiences  a  rafl  equipment 
aocident/incideiit  diat  die  railroad 
alleges  was  caused  by  an  employee 
human  factor.  "Ae  only  mandatory  costs 
will  be  imposed  on  raflroads  and  FRA. 
because  individuals  are  free  not  to 
respond.  Based  on  reymtlug  data  filed  in 
recent  years,  FRA  anticipetes  that  fewer 
than  1,100'aach  events  will  occur  in  any 
given  year.  FRA  estimates  that  the 
maximum  amnal  cost  to  oooqrfy  wtdi 
this  rule  will  be  (345413a 

Althouri!  FRA  believes  daat  die 
benefits  ^t  can  be  attributed  to  dds 
rule  wfll  exceed  its  miniraal  costs,  FRA 
has  not  been  able  to  quantify  these 
benefits.  The  benefits  attributable  to  dds 
rule  wiU  involve  inpiu^red  accident 
analysis  and  the  development  of 
reuMifial  acttons  either  to  prevent  future 
aoddenta  or  adtigate  the  oofMequences 
of  unavoidable  accidents.  It  is  not 
possible  to  detemine  the  dcgiee  to 
which  fatare  acddent  «ialysis  and 
remedfal  xetpaaMe  efRorts  ifUl  be 
improved  by  &ls  rale. 

Regidfdoey  Flexibility  Act  . 

FRA  cartfiies  diat  tills  rale  arill  not 
have  a  rignfficant  impact  en  a  ' 


substantial  nambo'  of  smaB  entitles. 
There  are  no  direct  or  indirBct  eoonomic 
impacts  for  smaU  units  of  goverament, 
bnsfaiessea,  arodwracgsnixations.  State 
rail  agencies  remain  free  to  participate 
in  die  admhdstration  of  FRA's  rules,  but 
,  are  not  required  to  do  so. 

Paperwork  Reduction  Act 

This  final  rale  contains  information 
collection  requireinents.  These 
infbnnation  collection  requirements  are 
behig  submitted  to  die  Office  of 
Management  and  Budget  (OMB)  Cor 
approval  under  the  provisions  ot  the 
Paperwork  Reduction  Act  of  1900  (44 
U.S.C  3501  et  Beq.).  When  OMB  has 
approved  these  information  collection 
requirements,  FRA  wiU  publish  a  notice 
in  the  Fedanl  Raglstar  announcing  that 
action.  (These  information  collection 
requirements  will  become  a  part  of  the 
existing  OMB  approval  number  for  40 
CFR  pert  225.  arhich  is  contnd  number 
2130-050a) 

FRA  has  endeavored  to  keep  the 
burden  associated  with  this  nde  as 
sioiple  and  mtnimiil  as  possible.  The 
sections  that  contain  iniforaiation 
collection  requirements  and  the 
estimated  tfane  to  fulfill  each 
requirement  are  as  follows: 
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estiaMtes.  die  practical  utility  of  dw 
inf ormatien,  and  alternative  aiethods  to 
obtain  dds  information  that  miglit  be 
less  burdensome.  Persons  desiring  to 
comment  on  dds  topic  should  submit     - 
their  views  in  arriting  to  Ms.  Gloria 
Swansea,  Office  of  Safety,  RRS-21, 
Federal  Railroad  Admiidstration.  400 
Sevendi  Street  SW.,  Washington.  DC 
20590;  and  to  The  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attentioq: 
FRA  Desk  Officer,  Washington.  DC 
20503. 

Environmental  Impact 

FRA  has  evaluated  this  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federaliam  Implicationa 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  to  Executive  Order 
12612,  and  it  has  been  detenained  diat 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessoient 

List  of  Sdbieds  Ib  «•  CFR  Part  as 

Railroad  acddent  reporting  rules. 
Railroad  safety. 

The  Final  Role 

In  consideration  of  die  foregoing,  part 

225,  title  49,  Code  of  Federal  Regidatlaas 
is  amended  as  follows: 

PART22»-{AaCNOEO] 

1.  The  audwrity  dtation  for  part  225  is 
revised  to  read  as  follows: 

fiifciiiij  iiTirnrTT  T -• 

amended:  45  U.8jC  4S1. 4S7.  ■w!43&  as 
amended:  Fdi.  L  100-3««  and  48  CFR  M0  (c) 

aiid(m). 

2.  The  table  df  contents  Is  amended  to 
add  a  new  entry  as  follows: 


{22S.12 


All  estimates  include  dw  tfaae  for ' 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maiatainfing  the  needed  data:  rad 
rivlewing  me  infoimation.  FRAsofidts 
comments  on  the  accuracy  of  die  FRA 


3.  Section  225J  is  smended  to  add  I 
new  para^ph  0)  as  foDows: , 

S2SS^ 


(j)  Employee  human  factor  includes 
any  of  the  accident  causes  signified  by 
the  rail  equipment  accident/incident 
cause  codes  listed  under  "Train 
Operation-^uman  Factors"  in  the 
current  "FRA  Guide  for  Preparing 
Accident/Incident  Reports,"  except  for 
Cause  Code  506. 

4.  Section  225.7{b]  is  amended  to  add 
the  following  at  the  end  thereof: 

tjay   PuMIe  examination  endues  of 

7^   II-  .'    .    • 

(b)  *  •  *' The  Employee  Human 
Factor  Attachment,  Notice,  and 
Employee  Supplement  under  §  225.12 
are  part  of  the  reporting  railroad's 
accident  report  to  FRA  pursuant  to  the 
Accident  Reports  Act  and,  as  such,  shall 
not  "be  admitted  as  evidence  or  used  for 
any  purpose  in  any  suit  or  action  for 
damages  growing  out  of  any  matter 
mentioned  to  said  report  *  *  *,"  45 
U.S.C.  41. 

5.  Section  225.12  is  added  to  read  as 
follows: 

1225.12    Ral  Equipment  Accidant/lncidant 
Isports  sBs|^  amployea  iMMnan  factor  aa 
causa:  Cmolmf—  HunMfi  Factor 
Attachment;  aotica  to  ampioyae;  amptoyae 
lupptemsnt. 

(a)  Rail  Equipment  Accident/Incident 
Report  alleging  employee  human  factor 
as  cause:  completion  of  Employee 
Human  Factor  Attachment  If,  in 
reporting  a  rail  equipment  accident/ 
inddent  to  FRA,  a  railroad  cites  an 
employee  human  factor  as  the  primary 
cause  or  a  contributing  cause  of  the 
accident;  then  the  railroad  that  died 
such  employee  human  factor  must 
complete,  in  accordance  with 
instructions  on  the  form  and  in  the 
cturent  "FRA  Guide  for  Preparing 
Acddent/Inddent  Reports,"  an 
Employee  Human  Fador  Attachment 
form  on  the  accident 

(b)  Notice  to  identified  implicated 
employees.  Except  as  provided  in 
paragraphs  (e)  and  (f)  of  diis  section,  for 
each  employee  whose  act,  omission,  or 
physical  condition  was  alleged  by  the 
railroad  as  the  employee  human  factor 
that  was  the  primary  cause  or  a 
contributing  cause  of  a  rail  equipment 
accident/incident  and  whose  name  was 
listed  in  the  Employee  Human  Factor 
Attachment  for  the  accident  and  for 
each  such  railroad  employee  of  whose 
identity  the  railroad  has  actual 
knowledge,  the  alleging  railroad  shall — 

(1)  Complete  part  I,  "Notice  to 
Railroad  Employee  Involved  in  Rail 
Equipment  Acddent/Inddent  Attributed 
to  Employee  Human  Factor,"*  of  Form 
FRA  F  6180.78  with  information 
regarding  die  acddent,  in  accordance 


with  instructions  on  the  form  and  in  the 
current  "FRA  Guide  for  Preparing 
Accident/Inddent  Reports";  and 

(2)  Hand  deliver  or  send  by  first  class 
mail  (postage  prepaid)  to  that  employee, 
within  45  days  after  the  end  of  the 
month  in  which  the  rail  equipment 
Bccident/inddent  occurred^ 

(i)  A  copy  of  Form  FRA  F  6180.78. 
"Notice  to  Railroad  Employee  Involved 
in  Rail  Equipment  Acddent/Inddent 
Attributed  to  Employee  Human  Factor, 
Employee  Statement  Supplementing 
Railroad  Accident  Report"  with  part  I 
completed  as  to  the  applicable  employee 
and  accident; 

(ii)  A  copy  of  the  railroad's  Rail 
Equipment  Accident/Inddent  Report 
and  Employee  Human  Factor 
Attachment  on  the  rail  equipment 
acddent/incident  involved;  and 

(iii)  If  the  accident  was  also 
reportable  as  a  rail-highway  grade 
crossing  acddent/inddent  a  copy  of  the 
railroad's  Rail-Highway  Grade  Crossing 
Acddent/Inddent  Report  on  that 
accident 

(c)  Joint  operations.  If  a  reporting 
railroad  makes  allegations  under 
paragraph  (a)  of  this  section  concerning 
the  employee  of  another  railroad,  the 
employing  railroad  must  prompUy 
provide  the  name,  job  title,  address,  and 
medical  status  of  any  employee 
reasonably  identified  by  the  alleging 
railroad,  if  requested  by  the  alleging 
railroad. 

(d)  Late  identification.  Except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  if  a  railroad  is  initially  unable  to 
identify  a  particular  railroad  employee 
whose  act  omission,  or  physical 
condition  was  died  by  the  railroad  as  a 
primary  or  contributing  cause  of  the 
acddent  but  subsequently  makes  such 
identification,  the  railroad  shall  submit  a 
revised  Employee  Human  Factor 
Attachment  to  FRA  immediately,  and 
shall  submit  the  Notice  described  in 
paragraph  (b)  of  this  section  to  that 
employee  within  IS  days  of  when  the 
revised  report  is  to  be  submitted. 

(e)  Deferred  notification  on  medical 
grounds.  The  reporting  railroad  has 
reasonable  discretion  to  defer 
notification  of  implicated  employees  on 
medical  grounds. 

(f)  Implicated  employees  who  have 
died  by  the  time  that  the  Notice  is  ready 
to  be  sent 

(1)  If  an  implicated  employee  has  died 
as  a  result  of  the  acddent  a  Notice 
under  paragraph  (b)  addressed  to  that 
employee  must  not  be  sent  to  any 
person. 

(2)  If  an  implicated  employee  has  died 
of  whatever  causes  by  the  time  that  the 
Notice  is  ready  to  be  sent  no  Notice 
addressed  to  tiiat  employee  is  required. 


(g)  Employee  Statement 
Supplementing  Railroad  Accident 
Report  (Supplements  or  Employee 
Supplements). 

(1)  Employee  Statements 
Supplementing  Railroad  Acddent 
Reports  are  voluntary,  not  mandatory; 
nonsubmission  of  a  Supplement  does 
not  imply  that  the  employee  admits  or 
endorses  the  railroad's  conclusions  as  to 
cause  or  any  other  allegations. 

(2)  Although  a  Supplement  is 
completely  optional  and  not  required,  if 
an  employee  wishes  to  submit  a 
Supplement  and  assure  that  after 
receipt  it  will  be  properly  placed  by 
FRA  in  a  file  with  the  railroad's  Rail 
Equipment  Accident/Incident  Report 
and  that  it  will  be  required  to  be 
reviewed  by  the  railroad  that  issued  the 
Notice,  the  Supplement  must  be  made 
on  part  n  of  Form  FRA  F  6180.78 
(entitied  "Notice  to  Railroad  Employee 
Involved  in  Rail  Equipment  Accident/ 
Incident  Attributed  to  Employee  Human 
Fador;  Employee  Statement 
Supplementing  Railroad  Acddent 
Report"),  following  the  instractions 
printed  on  the  form.  These  instructions 
require  that  within  35  days  of  the  date 
that  the  Notice  was  hand  delivered  or 
sent  by  first  class  mail  (postage  prepaid) 
to  the  employee  (except  for  good  cause 
shown),  the  original  of  the  Supplement 
be  filed  with  FRA  and  a  copy  be  hand 
delivered  or  sent  by  first  class  mail 
(postage  prepaid)  to  the  railroad  that 
issued  the  Notice  so  that  the  railroad 
will  have  an  opportunity  to  reassess  its 
reports  to  FRA  concerning  the  accident. 

(3)  Information  that  the  employee 
wishes  to  withhold  from  the  railroad 
must  not  be  included  in  this  Supplement. 
If  an  employee  wishes  to  provide 
confidential  information  to  FRA,  the 
employee  should  not  use  the  Supplement 
form  (part  II  of  Form  FRA  F  6180.78),  but 
rather  provide  such  confidential 
information  by  other  means,  such  as  a 
letter  to  the  employee's  collective 
bargaining  representative,  if  any,  or  to 
the  Federal  Railroad  Administration, 
Office  of  Safety,  Office  of  Safety 
Enforcement  PRS-13  400  Seventh  St 
SW.,  Washington,  DC  20590.  The  letter 
should  include  the  name  of  the  railroad 
malcing  the  allegations,  the  date  and 
place  of  the  accident  and  the  rail 
equipment  acddent/inddent  number. 

(h)  Willful  false  statements;  penalties. 
If  an  employee  chooses  to  submit  a 
Supplement  to  FRA,  all  of  the 
employee's  assertions  in  the  Supplement 
must  be  trae  and  corred  to  the  best  of 
the  employee's  knowledge  and  belief. 

(1)  Under  sections  3(a)  and  15  or  the 
Rail  Safety  Improvement  Ad  of  1988, 
any  person  who  willfully  files  a  false 
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Supplement  with  FRA  U  sub|ect  to  a 
dvil  penalty.  See  appendix  B  to  this 
part. 

(2)  Any  person  who  knowin^y  and 
willAilly  files  a  UlMe  Supplement  is 
subject  to  a  tS.000  fine,  or  up  to  two 
years'  imprisonment,  or  both,  under  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.a  438(e)). 

e.  Section  225.13  is  amended  to  add 
the  following  at  the  end  thereof 

S22S.13   Lalarsports. 

*  *  *  Whenever  a  railroad  receives  a 
partially  or  fiilly  completed  Employee 
Statement  Supplementing  Railroad 
Accident  Report  (part  II  of  Fonn  FRA  F 
6180.78).  in  response  to  a  Notice  to 
Railroad  Employee  (part  I  of  Form  FRA 
F  6180.78)  issued  by  the  railroad  and 
mailed  or  hand  delivered  to  the 
employee,  the  railroad  must  promptly 
review  that  Suppleoient:  based  on  that 
review,  reassess  the  accuracy  and 
validity  of  the  railroad's  Rail  Equipment 
Accident/Incident  Report  and  of  any 
other  reports  and  records  required  by 
this  part  concerning  the  same  accident, 
including  the  Eaiployee  Human  Factor 
Attachment;  make  all  justified  revisions 
to  each  of  those  reports  and  records; 
submit  any  amended  reports  to  FRA; 
and  submit  a  copy  of  any  amended  Rail 
Equipment  Accident/Incident  Report, 
Employee  Human  Factor  Attachment, 
and  Rail-Highway  Grade  Crossing 
Accident/Incident  Report  on  the 
accident  to  the  employee.  A  second 
notice  under  i  225.11  is  not  required  for 
the  employee.  If  an  employee  who  was 
never  sent  a  notice  under  {225.12  for 
that  accident  is  implicated  in  the  revised 
Employee  Human  Factor  Attachment, 
the  railroad  must  follow  the  procedures 
of  i  225.12(d]. 

7.  Section  225.21  is  amended  by 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows:  _ 

S  22S.21    r  mills. 

*         •         •         •         • 

(g)  Form  FRA  F  618061— Employee 
Human  Factor  Attachment.  Form  FRA  F 
6180.81  shall  be  used  by  railroads,  as  a 
supplement  to  the  Rail  Equipment 
Accident/Incident  Report  (Form  FRA  F 
6180.54),  in  reporting  rail  equipment 
accidents/incidents  that  they  attribute 
to  an  employee  human  factor.  This  form 
shall  be  completed  in  accordance  with 
instructions  printed  on  the  form  and  in 
the  current  "FRA  Guide  for  Preparing 
Accident/Incident  Reports."  The  form 
shall  be  attached  to  the  Rail  Equipment 
Accident/Incident  Report  and  shall  be 
submitted  within  30  days  after 
expiration  of  the  month  in  which  the 
accident/incident  occurred. 


(h)  Form  FRA  F 619078— Notice  to 
Railroad  Employee  Inwolved  in  Rail 
Equipment  Accident/Incident  Attributed 
to  Ea^loyee  Human  Pacton  Employee 
Stateatent  Supplementing  Railmad 
Accident  Reptxt  When  a  railroad 
alleges,  in  the  Employee  Human  Factcw 
Attachment  to  a  Rail  Equipment 
Accident/Inddent  Report,  that  the  act, 
omission,  or  physical  conditifm  of  a 
specific  onployee  was  a  primary  or 
contributing  cause  of  the  rail  equipment 
accident/incident  the  railroad  shall 
complete  part  I  of  Form  FRA  F  6180J8  to 
notify  eadi  such  employee  identified 
that  the  railroad  has  made  such 
allegation  and  that  the  employee  has  the 
right  to  submit  a  statement  to  FRA.  The 
railroad  shall  then  submit  die  entire 
form,  parts  I  and  H  to  the  employee.  The 
Employee  Statement  Supplementing 
Railroad  Accident  Repcft  (Knployee 
Supplement)  is  completely  at  die  option 
of  the  employee;  however,  if  the 
emplojree  desires  to  make  a  statement 
about  the  accident  that  will  become  part 
of  the  railroad's  Rail  Equipment 
Accident/Incident  Report  the  employee 
shall  complete  the  Employee 
Supplement  form  (part  D  of  Form  FRA  F 
6180.78]  and  shall  dien  submit  the 
original  of  the  entire  form,  parts  I  and  0, 
and  any  attadiments,  to  FRA  and 
submit  a  copy  of  the  same  to  die 
railroad  that  issued  the  Notice  in  part  I. 

8.  Section  22S.Z7(a)  is  amended  by 
adding  at  the  end  thereof  the  following 
sentence: 


{22S.27   netenttonofi 

(a)  *  *  *  Eadi  railroad  must  retain  the 
Employee  Human  Fact<v  Attadiments 
required  by  %  22&AZ,  the  written  notices 
to  employees  required  by  1 225.12,  and 
the  Bmployee  Statements  Supplementing 
Railroad  Accident  Reports  described  in 
S  225.12(g)  that  have  been  received  by 
the  railroad  for  at  least  2  years  after  the 
end  of  the  calendar  jrear  to  which  they 
relate. 
•       •       •       •       • 

9.  Appendix  B  to  part  225  is  amended 
to  add  new  entries  to  read  as  follows: 

Appendix  B  to  Part  225— lAmendad] 


Section 


22&12(a): 

FaNure     to     lis     Employ— 

nunwn    rwStOt    FoXKXmPmH 


Eniployoo  tdontiSsd* 


No  amptoyee  idsnMied 

22S.12(b): 
FAra  to  noWy  amptoyM 


NoMcSSoilOf 


2,900 
2S0 


2.S00 
2^00 


5,000 
1,000 


S.O00 

S4M0 


SSCSIM 

...  ■  **-  ■ 
vosBon 

VMM 
«taMan 

22S.12(C): 

Fiiur*  Of  •mpioying  raRroad 

1,000 

2.500 

22S.12(i«: 

Failuro    to    feviM    report 

WfiOn     MMInRy     DOCOnN* 

known...     

2.500 

S4)00 

Faluro  to  no«y  aftor  Ma 

identificaiion — __—».««. 

2.500 

5.000 

225.12(fK1>: 

Sutxntsston  to  notice  if  am- 

ployea  died  as  reauil  of 

the  reportad  accident. 

2,500 

5,000 

22S.12(g): 

WiMuHy  Itfaa  aoddanl  State- 

54)00 

•            •            • 

• 

• 

lasued  in  Washington.  DC,  on  September  7. 
igsa 

Gilbert  E.  Csnnirnsel. 
Federal  Railroad  Administrator. 
Note:  Appendices  A  B  and  C  will  not  appear 
in  the  Code  of  Federal  Regulations. 

AppenMx  A— Train  Operation— Human 
Factors 

BrakeB,  Use  of 

SCO    Automatic  brake,  improper  nae 

501  Dynamic  brake,  improper  use 

502  Failure  to  properly  secure  engineis) 
(railroad  emptoyae) 

503  Failure  to  properly  secure  hand  brake 
on  cai(a)  (railroad  employee) 

501    Failure  to  apply  suf&ient  number  <rf 
hand  fanlws  on  caifs)  (railroad 
emi^fqrees) 

505  Failure  to  apply  hand  brakes  on  cai(s) 
(railroad  en^ioyee) 

SOe  Failure  to  properly  aecnre  en8iiie(8)  or 
car(8)  (non-niiroad  empkiyee) 

507  Independent  (engine)  brake,  improper 
use 

506  Failure  to  control  speed  of  car  using 
hand  brake,  (railroad  employee) 

509  Use  of  brakes,  other  (enter  Code  508  in 
item  35  and  explain  in  item  SO) 

Employee  Physical  Condition 

510  Impainnent  of  effidency  and  fudgement 
because  of  drugs  or  alcohol 

511  incapacitation  due  to  infury  or  illness 

512  Employee  restricted  in  work  or  motkn 

513  BBq>kiyee  asleep 

515    Employee  physical  condition,  odiar 
(eater  code  515  in  item  35  and  eiqilain  in 
item  SO] 

Flagging,  Fixed,  Hand  and  Radio  Signals 

517    Absence  of  fixed  signal  (Bhia  Signal) 
51B    Fixed  signal  impropetty  diq>layed  (Hoe 
Signal) 

519  Fixed  signal  improperly  displayed 
52A    Block  signal,  failure  to  conqily 

52B    Interlocking  si^iaL  faifane  to  oonq>ty 
S2C    Aatoasatic  cab  signal,  fsihire  to  oonply 

520  Automatic  cab  signal  oat  out 

52E    Automatic  traia-stop  device  cot  out 
S2F    Automatic  train  control  device  cut  out 


S2G    Failure  to  obaerve  hand  signals  given 
'    daring  a  wayside  inspection  of  a  moving 
train 

520  Fixed  signal  (aihire  to  comply 

521  I'lagging.  ia^iroper  or  (aihire  to  flag 

522  Flagging  si^aal,  failure  to  comply 

523  Hand  signal  failure  to  comply 

524  Hand  signal  improper 

625    Haiui  signal  failure  to  give/receive 

526  Radio  communication,  failure  to  comply 

527  Radio  oomnunication.  improper 

528  Radio  oonasunicatioa,  failure  to  give/ 
receive 

529  Flagging,  fixed,  hand  and  radio  signals, 
other  (enter  Code  529  in  item  35  and 
explain  in  item  50) 

Other  Rules  and  Instructions 

530  Car(8)  shoved  out  and  left  out  of  clear 

531  Cars  left  foal 

532  Derail  failure  to  apply  or  remove 

533  Failure  to  stop  train  in  clear 

534  Hazardous  materials  regulations,  failttre 
to  comply 

535  Instnction  to  train/yard  crew  improper 

536  Motor  car  or  on-track  equipment  rules, 
faihue  to  comply 

537  Movement  «f  engine(s)  or  car(s)  without 
authority,  (railroad  employee) 

538  Shoving  movement  absence  of  man  on 
or  at  leading  end  of  movement 

538    Shoving  movement  man  on  or  at 
leading  end  of  movement  failure  to 
control 
540    Skate,  failure  to  remove  or  place 
641    Special  opetstiag  instruction,  failure  to 
comply  (identify  in  item  60) 

542  Train  order  or  timetable  authority, 
faihira  to  comply 

543  Train  wders,  radio,  error  in  preparation, 
transmissioo  or  delivery 

544  Train  orders,  written,  error  in 
preparatioiv  transmission  or  delivery 

549    Rules  and  lastructions,  other  (enter 
Code  549  in  item  35  and  explain  in  item 
50) 


Speed 

560    Coupling  speed  excessive 

553    Switdi  movement  excessive  speed 

564    Train  inside  yard  limits,  excessive 

speed 
566    Train  outside  yard  limits  under  clear 

block,  excessive  speed 

559  Speed,  other  (enter  Code  550  in  item  35 
and  explain  in  item  60) 

Switches.  Use  of\ 

560  Spring  Switdi  not  cleared  before 
revwsing 

561  Switch  improperly  lined 

562  Switch  not  latched  or  locked 

563  Switch  previously  run  tturnigh 

569  Use  of  switches,  other  (enter  Code  669 
in  item  35  and  explain  in  item  50) 

Miscellaneous    I 

570  Buffing  or  slack  action  excessive 

571  Failure  to  couple 

572  Lateral  drawbar  force  on  curve 
excessive 

573  Moving  cars  while  loading  ramp  or 
bridge  plate  not  In  proper  position 


674  Passed  coaplere 

675  Relarder,  improper  menual  operation 
578    Retarder  yard  skate  improperly  applied 
699    Other  trabi  operation /human  factors 

(enter  code  569  in  item  35  end  explain  in 
item  60) 


Appendix  B—anployaa 
Attachment 


Facte 


Name  of  Railroad 


Raihoad  Accident/Incident  No.  (Block  lb. 
FRA  F  6180.64) 

Date  of  Accident/Incident  (rao/day/year) 

The  railroad  has  determined  that  [check  only 
one] 

a.  One  or  more  railroad 


employees  committed  an  act  or  omission  or 
were  in  a  physical  condition  that  was  a 
primary  or  a  contrilMiting  cause  of  the 
accident/incident 

b.  Either  no  railroad  employee 

committed  an  act  or  omission  or  was  in  a 
physical  condition  that  was  a  primary  or  a 
contributing  cause  of  the  accident/incident  or 
it  is  uncertain  whether  any  person  who  was  a 
railroad  employee  committed  an  act  or 
omission  or  was  in  a  physical  condition  that 
was  a  primary  or  a  contributing  cause  of  the 
accident/incident 

If  "a"  was  checked,  complete  the  following: 
The  railroad  has  identified: 
(check  only  one] 

1.  All  of  the  railroad  employees 

who  committed  an  act  or  omission  or  were  in 
a  physical  condition  that  was  a  primary  or 
contributing  cause  of  the  accident/incident 

2.  Some,  but  not  all,  of  the 

railroad  employees  who  committed  an  act  or 
omission  or  were  in  a  physical  condition  that 
was  a  primary  or  contributing  cause  of  the 
accident/incident 

3.  None  of  the  railroad  employees 

who  committed  an  act  or  omission  or  was  in 
a  physical  condition  that  was  a  primary  or 
contributing  cause  of  the  accident/incident 

If  Item  "3"  above  was  checked,  go  to  last 
Hneofform. 

If  Item  "1"  or  "2"  above  was  checked, 
complete  the  following  for  each  employee 
whom  the  railroad  has  identified  as  having 
committed  an  act  or  omission  or  having  been 
in  a  physical  condition  that  was  a  primary  or 
contributing  cause  of  the  accident/incident: 


Name  ol  f»-»,,,,,. 

railroad                            codaol  wgl?). 

(Ia8t.lir8t.  ^SSS"  toSHs 

middle)                            •~"'~'  emptoyae 


Briefly  describe  the  employee's  act 
omission  or  physical  condition  that  was  a 
primary  or  a  contributing  cause  of  this 
accident/incident.  The  meanings  of  most 


cause  codes  are  already  stated  in  the  "FRA 
Guide  for  Preparing  Acddent/fatddent 
Reports."  Briefly  expand  htrthar,  if 
information  is  not  abeady  stated  in  the 
narrative  section  of  the  Rail  Equipment 
Accident/Incident  Report. 


Did  this  employee  die  es  s  result  of  the 

Accident? 

(Attach  additional  pages  if  more  room  is 
needed.) 


Typed  Name  and  Title 


Signatiuv 


Date 


Form  FRA  F  6180.81  (6/90) 

Instructions  on  Completing  Fonn  FRA  F 
ei80£l,  Employee  Human  Factor  Attachment 

This  form  should  be  completed  only  when 
a  railroad,  in  reporting  a  rail  equipment 
accident/incident  to  FRA,  assl^is  any  of  the 
cause  codes  listed  under  "Train  Operation — 
Human  Factors"  in  the  "FRA  Guide  for 
Preparing  Acddent/bicident  Reports,"  except 
Cause  Code  606,  as  the  primary  cause  or  a 
contributing  cause  of  the  rail  equipment 
accident/incident 

Note  on  Notices  to  Railroad  Employees 
Involved  in  Rail  Equipatent  Accidents/ 
Incidents 

Part  I  of  FRA's  Form  FRA  Pei80.78, 
"Notice  to  Railroad  Employee  Involved  in 
Rail  Equipipent  Accident/Incident  Attributed 
to  Employee  Human  Factor"  ("Notice"),  must 
be  completed  and  the  entire  fonn  (parts  1  and 
n)  forwarded  to  each  employee  listed  in  the 
Employee  Huaun  Factor  Attachment  as 
causing  or  contributing  to  the  accident  with 
certain  exceptions.  The  railroad's  RaO 
Equipment  Accident/Incident  Report  and 
Employee  Human  Factor  Attachment  must 
not  be  delayed  in  order  to  complete  the 
Notice. 

A  Notice  for  an  employee  must  not  be  sent 
if  that  employee  has  died  as  a  result  of  the 
accident  A  t4otioe  for  an  employee  is  not 
required  (and  is  not  recommended)  if  the 
employee  has  died  of  whatever  causes  by  the 
time  that  the  Notice  is  ready  to  be  sent 

A  Notice  for  an  employee  must  be  sent 
within  45  days  from  the  end  of  the  month  in 
which  the  accident/incident  occurred,  unless 
(i)  the  employee  has  died  by  the  tinte  that  the 
Notice  is  ready  to  be  sent  or  (ii)  the  reporting 
railroad,  in  its  reasonable  discretiaa,  believes 
that  notification  of  the  employee  should  be 
deferred  for  a  time  on  medical  grounds. 

Appendix  C— Notice  to  RaOresd  Empbyoa 
Involvod  in  rail  aquipnont  Aectdant/ioddant 
attributed  To  Emptoyae  Humaa  Factor; 
Employee  Statement  Supplementing  Railroad 
Accident  Report 
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Part  I— Notice  To  Railroad  Employee  Irv 
>    uoived  in  Rail  Equipment  Accident/Inci- 
dent Attributed  To  Employee  Human 
Factor.  (To  Be  Completed  t>y  Reporting 
Railroad) 


reportng 

rMnMu 


Dais  Of 

•OCKtoM/ 


Accidsnt/ 


(inofittit 
day,  year) 


No. 


LoGtttioo  of 

Accidont/ 

Incictont 


ClwckttM 
Cod* 

Mtto 

Ms 
Brrfkyf- 


Cauao  Codas  LMed  on  Accidant/ 
biddanl  Report  (State  meaning  ol 
each  cause  code  as  staled  in 
"FRA  Guide  tor  Preparing  Acci- 
dent/kicidanl  Reports.") 


_  Primary  Cause: 

Number       Meaning 

_  Contributing  Cause:  _ 
Number       Meaning 


Employee's  Name  (First  middle,  last) 

Job  Title  on  Date  of  Accident 

Name  of  Employing  Railroad  on  Date  of 
Accident 

Employee's  Home  Address  or  RFD  No. 
(include  apt  no.,  if  any) 

aty 

State      '        Zip 


Notice  of  Railroad  Employee 

This  Notice  is  required  by  safety 
regulations  of  the  Federal  Railroad 
Administration  (FRA),  U.S.  Department  of 
Ttansportation. 

This  railroad,  in  submitting  its  report  to 
FRA  on  the  accident  described  aboive,  has 
alleged  that  you  committed  an  act  or 
omission  or  wrere  in  a  physical  conditon  that 
was  either  the  primary  cause  or  a 
contributing  cause  of  the  acddenL  (For  the 
railroads's  specific  allegations,  please  see 
above  on  this  form  and  the  reports 
themselves,  which  are  enclosed  or  attached.) 

Under  FRA  safety  regulations  (published  in 
title  4a  1 225.12  of  the  Code  of  Federal 
Regulations),  you  may  submit  a  statement  to 
FRA.  with  a  copy  to  diis  railroad, 
commenting  on  the  railroad's  allegations  and 
explaining  any  factors  that  you  believe 
caused  or  contributed  to  the  accident  YCHJ 
ARE  NOT  REQUIRED  TO  SUBMIT  THIS 
STATEMENT  SUPPLEMENTING  THE 
RAILROAD'S  ACCIDENT  REPORT: 
HOWEVER.  IP  YOU  CHOOSE  TO  DO  SO, 
YOU  MUST  FOLLOW  THE  INSTRUCTIONS 
PRINTED  ON  THE  REVERSE  OF  THIS 
PAGE. 

Name  of  Railroad  Representative 

Signature  of  Railroad  Representative 

Date  Signed 


Date  Mailed  or  Hand  Delivered  to  Employee 

Name  and  address  of  railroad  representative 
to  whom  form  is  to  be  returned 


Part  D— Employee  Statement  Supplementing 
Raiboad  Accident  Report 

(To  Be  Completed  by  Notified  Employee,  If 
Employee  Wishes  to  File  this  Supplement. 
See  instructions  on  reverse  of  this  form.) 


Attention:  THIS  STATEMENT 
SUPPLEMENTING  RAILROAD  ACUDENT 
REPORT  MUST  BE  SIGNED.  (Otherwise  it 
will  be  returned  to  the  employee.) 

NotK  Willful  false  statements  can  result  in 
the  imposition  of  civil  penalties.  Knowing  and 
willful  false  statements  can  result  in  the 
imposition  of  criminal  penalties. 

I  have  carefully  read  this  statement  and 
confirm  that  it  is  true  and  correct  to  the  best 
of  my  knowledge  and  belief. 


Signature  of  Employee 

Date  Signed 

Date  Mailed/Hand  Delivered  to  FRA 

Date  Mailed/Hand  Delivered  to  Raiht>ad  that 
Issued  this  Notice 
Telephone  Nimibers: 

Home:  (       ) 

Woric:  (       ) 

Home  address,  if  different  from  address 
shown  in  part  L 


Note:  This  Notice  and  Employee 
Supplement  under  49  CFR  225.12  are  part  of 
the  reporting  railroad's  accident  report  to 
FRA  pursuant  to  the  Accident  Reports  Act 
and.  as  such,  shall  not  "be  admitted  as 
evidence  or  used  for  any  purpose  in  any  suit 
or  action  for  damages  growing  out  of  any 
matter  mentioned  in  said  report  *  *  *."  45 
U.S.C  41.  See  49  CFR  225.7(b). 
Form  FRA  F  6180.78  (6/90) 

Instructions  to  Notified  Railroad  Employee 
on  Completing  Part  II  of  This  Form, 
Employee  Statement  Supplementing  Railroad 
Accident  Report 

1.  Please  read  all  of  these  instructions 
before  completing  the  fonn. 

2.  If  you  wish  to  do  sa  please  submit  an 
Employee  Statement  Supplementing  Railroad 
Accident  Report  (Supplement)  concerning  the 
accident  described  in  part  I  of  this  form. 
Nonsubmission  of  a  Supplement  does  not 
constitute  consent  to  any  of  the  railroad's 
allegations. 


3.  If  you  choose  to  submit  a  Supplement 
you  must  send  a  copy  to  the  railroad  shown 
in  Part  I  as  the  "reporting  railroad."  (If  more 
than  one  railroad  reported  this  accident  to 
the  Federal  Railroad  Administration,  you 
may  receive  more  than  one  Notice.  A 
Supplement  may  be  submitted  in  response  to 
each  Notice.) 

4.  Supplements  become  part  of  the 
railroad's  accident  report  to  the  Federal 
Railroad  Administration  (FRA),  U.S. 
Department  of  Transportation,  and  are 
available  through  the  Freedom  of  Information 
Act  to  railroads  and  the  general  public  to  the 
same  extent  as  other  government  records. 
See  49  CFR  part  7  and  225.7.  The  reporting 
raiboad  is  required  to  read  your  Supplement 
and  determine,  in  light  of  your  Supplement 
whether  the  railroad's  reports  to  FRA 
concerning  the  accident  should  be  revised.  If 
you  wish  to  submit  confidential  information 
to  the  Federal  Railroad  Administration,  this 
form  is  not  to  be  used  to  submit  it  Instead, 
you  should  use  another  means  of 
communication  such  as  a  confidential  letter 
addressed  to  your  collective  bargaining 
representative,  if  any,  or  to  the  Federal 
Railroad  Administration,  Office  of  Safety, 
Office  of  Safety  Enforcement  RRS-13. 400 
Seventh  Street  SW.,  Washington,  DC  20590. 
The  confidential  letter  should  include  the 
name  of  the  "reporting  railroad,"  the  date  and 
place  of  the  accident  and  the  "rail  equipment 
accident/incident  number."  See  part  I  of  this 
form. 

5.  Print  or  type.  If  more  room  is  needed, 
attach  one  or  more  additional  pieces  of 
paper. 

6.  FRA  advises  preparing  a  rough  draft 
before  filling  in  the  Supplement  form. 

7.  Please  be  aware  that  willful  false 
statements  can  result  in  the  imposition  of 
civil  penalties.  Knowing  and  willful  false 
statements  can  result  in  the  imposition  of 
criminal  penalties. 

8.  Relevant  supporting  documents  and 
photographs  may  also  be  attached. 

9.  After  rereading  the  Notice  to  Railroad 
Employee  (part  I  of  this  form)  and  reading  its 
attachments  (the  Rail  Equipment  Accident/ 
Incident  Report  and  Employee  Human  Factor 
Attachment) — 

a.  State  the  item  number  (for  example.  Item 
No.  30b  for  "Position  in  Train")  of  any  item 
on  the  Rail  Equipment  Aocident/Inddent 
Report  with  which  you  disagree  or  which  you 
question,  and  state  what  you  believe  to  be 
the  correct  information. 

b.  If  not  already  discussed,  state  the  item 
number  of  any  item  in  part  I  of  the  Notice 
with  which  you  disagree  or  which  you 
question,  and  state  wrhat  you  beUeve  to  be 
the  correct  information. 

c.  If  not  afready  discussed,  state  the  item 

-  number  of  any  item  in  the  Employee  Human 
Factor  Attachment  with  which  you  disagree 
or  which  you  question,  and  state  what  you 
believe  to  be  the  correct  information. 

d.  Comment  as  clearly  and  concisely  as 
you  can  on  the  railroad's  allegations 
concerning  your  role  in  the  accident  and 
explain  any  factors  that  you  believe  caused 
or  contributed  to  the  accident. 

10.  Sign  and  date  the  Supplement 
Otherwise  it  will  be  retumeid  to  you. 
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11.  Attach  one  copy  of  the  railroad's  Rail 
Equipment  Accident/Incident  Report  and 
Employee  Human  Factor  Attachment  on  this 

.  accident 

12.  Note  the  number  of  copies  of  this  form 
and  any  attachments  to  be  made: 

Original— to  FRA 

1  copy — to  railroad 

1  copy — for  your  records 

FRA  suggests  that  you  make  and  keep  a 
copy  of  your  Supplement  and  any  other 
siqiporting  material  submitted  with  it 
including  a  copy  of  the  railroad's  reports. 


13.  Fill  in  the  date  of  mailing  on  the  original 
and  each  copy.  Mail  the  original  of  the  entire 
form  (parts  I  and  U),  with  one  copy  of  the 
railroad's  Rail  Equipment  Accident/Incident 
Report  and  Employee  Human  Factor 
Attachment  on  this  accident  continuation 
pages  (if  any),  and  any  other  supporting 
documents,  by  first  class  mail,  to  the 
following:  Federal  Raihvad  Administration. 
Office  of  Safety,  Office  of  Safety  Analysis 
(RRS-22),  400  Seventh  Street  SW., 
Washington,  DC  20590. 

Also,  mail  a  copy  of  the  same,  by  first  class 
mail,  to  the  railroad  representative  Usted  at 


the  end  of  part  I  of  this  form.  You  must  pay 
the  postage  for  each. 

14.  The  time  limit  for  mailing  your 
Supplement  is  35  days  from  the  date  that  the 
Notice  (part  I  of  this  form)  was  mailed  or 
hand  delivered  to  you.  Exceptions  will  be 
made  if  you  state  a  good  reason  for  delay. 
Supplements  submitted  late  should  be 
accompanied  by  a  letter  of  explanation: 
however,  there  is  no  penalty  for  filing  a 
Supplement  late. 

(FR  Doc.  90-21506  Filed  9-1Z-90: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administrallon 

14CFRPart71 

( AlniMC*  Deefctt  No.  90-AWA-3] 

RIN212»-A061 

Proposed  Alteration  of  the  SL  Louis 
Terminal  Control  Area;  Missouri 

agency:  Federal  Aviation 

AdministraUon.  (FAA).  DOT. 

Ikcmtm:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  St.  Louis,  MO,  Terminal  Control 
Area  (TCA).  This  proposal  would 
maintain  the  altitude  of  the  upper  limit 
of  the  TCA  at  8.000  feet  mean  sea  level 
(MSL]  and  redefine  several  existing 
subareas  to  improve  air  traffic 
procedures  and  simplify  visual  flight 
rules  fVFR)  operations  outside  the  TGA. 
The  primary  air  of  this  modification  to 
the  TCA  is  to  improve  the  degree  of 
safety  while  providing  the  most  efficient 
use  of  the  terminal  airspace.  This  action 
would  improve  the  flow  of  traffic  and 
increase  safety  in  the  St  Louis  terminal 
area. 

DATES:  Comments  must  be  received  on 
or  before  November  13, 1990. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administratioii,  Office  of  the 
Chief  Counsel,  Attention:  Rules  DiMkat 
(AGC-IG]  Airspace  Dodcet  No.  »- 
AWA-3, 800  Independence  Avenue. 
SW.,  Washington,  DC  SBtL 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  wedcdays.  except 
Federal  holidays,  betwean  8e30a.aL  and 
5  p.m.  The  FAA  Rules  Docket  it  located 
in  the  Office  of  the  Chief  Counsel.  Room 
916, 800  Independence  Avenue.  SW.. 
Washington.  DC 

An  informal  docket  may  abo  be 
examined  during  noiBal  boainssa  haan 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  RIRTHai  MTORMATION  CONTACT: 
Lewis  W.  StiU.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20691: 
telephone:  (202)  267-92Sa 
suaatCMENTARV  information: 

Conunents  invited  .     . 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ^e  factual  basis 
supporting  the  views  and  suggestions 


presentedara  paitkularly  helpful  in 
devetoptas  leeaoned  regulatory 
decisions  on  tfie  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  shoidd 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AWA-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  dosing 
date  for  comments  will  be  omsidered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eadi 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  dodwL 

AvaiUbilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  sahiBittinii  a  leqeest  to  the  Federal 
Aviation  Adminislfation,  Office  (tf 
Public  Affairs,  Atteotion:  PaUic  Inquiry 
Geatar.  APA-2S0,  SOO  Independence 
Avenue  SW.,  Wasiiington.  DC  20691.  or 
by  callftBg  (202)  287^-3484. 
CoaaonnicatieiiB  aaast  identify  the 
notice  rnunber  of  this  NPRM.  Persona 
interested  In  being  placed  on  a  mailing 
list  far  ftttber  NPRIi's  should  also 
request  a  copy  of  Advisory  Circular  No. 
n-9A  arfakk  describes  the  applicetion 
praoadara. 

Baleled  SnlaaMldnK  Acttons 

On  May  21. 1970.  the  FAA  publldied 
Amendment  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  PR 
7782)  which  enabled  the  establishmenl 
ofTCAs. 

On  February  3, 1967,  the  FAA 
published  a  final  rule  which  established 
requirements  pertaining  to  the  use. 
installation,  inspection,  and  testing  of 
Air  Traffic  Control  Radar  Beacon 
^stem  (ATCRBS)  and  Mode  S 
transponders  in  U.S.-registered  civil 
aircraft  (53  FR  3380).  The  rule  did  not 
affect  the  requirement  to  use  a 
transponder  for  operation  in  a  TCA. 

The  FAA  published  a  final  rule  on 
June  21, 1988,  which  requires  Mode-C 
equipment  when  operating  within  JO 


mile*  of  any  designated  TCA-primary 
airport  from  the  surface  up  to  10,000  feet 
M9«  except  for  operations  by  certain 
aircraft  types  specifically  excluded  (53 
FR  23356). 

On  October  14, 1988,  the  FAA 
puUished  a  final  rule  which  revised  the 
daasification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically,  the 
rale:  (a)  Established  a  single-class  TCA; 
(b)  requi.-%8  the  pilot-in-command  of  a 
dvU  aircraft  operating  within  a  TCA  to 
hold  at  least  a  private  pilot  certificate. 
except  for  a  student  pilot  who  has 
received  certain  documented  training: 
and  (c)  eliminated  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirement. 

Badiground 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding 
airports  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
■dlitaiy  or  another  GA  aircraft  The 
basic  caoaal  factor  ciHnmon  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  VFR  and 
conlroDed  aircraft  operating  under 
instnunent  flight  rules  (IFR).  TCA's 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  TCA  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  air  traffic  conbt)l 
(ATC)  with  an  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of  controlled 
and  uncontrolled  aircraft 

To  date,  the  FAA  has  established  a 
total  of  27  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
peater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft      ' 

Pie4«PRM  PubUcInput 

Ainfooe  Meetings  ^, 

A  pre-^8PRM  airspace  meeting  was 
haldlB  lalgr  26, 1989.  at  the  University  of 
ilssoari«6t.  Louis,  MO.  to  allow  local 
aviation  interests  and  airspace  users  an 


opportunity  to  present  input  on  the 
design  of  the  proposed  alteration  of  the 
St  Louis  TCA.  Twenty-four  letters  Were 
received  in  response  to  the 
announcement  of  an  informal  airspace 
meeting.  Approoumately  146  peoplie 
attended  the  informal  airspace  meeting 
and  15  presentations  were  made  by 
attendees. 

An  Ad  Hoc  Committee  was  formed  to 
discuss  the  de^gn  of  the  TCA.  and  the 
following  comnents  of  the  committee 
were  submitted  to  the  FAA  on 
November  27, 1989: 

4.  Many  helicopter  operators  objected 
to  the  increase  of  the  inner  area  of  the 
TCA  from  6  to  10  miles,  their  objection 
being  that  the  additional  area  would 
encompass  19  active  heliports.  Most  are 
private-use  heliports  assodated  with 
hospitals.  The  St.  Louis  Police 
Department  said  it  would  affect  their 
surveillance  operations.  Attendees  also 
stated  that  Interstate  Highway  64  is  a 
"VFR  flyway"  between  the  Spirit  of  St 
Louis  and  the  St  Louis  Downtown- Parks 
Airport. 

The  FAA  agrees  with  the  Ad  Hoc 
Committee  recommendation  that  the  6- 
mile  inner  area  should  remain 
essentially  the  same  with  minor 
edjustmcnts  so  that  it  may  be  easily 
identified  by  landmarks. 

2.  A  helicopter  operator  recommended 
that  a  VFR  corridor  be  established 
through  the  TCA  that  would  allow 
access  to  a  ramp  area  on  the  airport 

FAA  did  not  iaccept  this 
recommendation  because  an 
uncontrolled  corridor  in  the  area  could 
compromise  safety  and  would  not  be  in 
the  best  interest  of  efficient  air  traffic 
management.  Aircraft  regularly  conduct 
instrument  landing  systems  (ILS) 
approaches  to  Runway  30R  and  then 
transition  to  land  on  Runway  24.  A  VFR 
corridor  would  be  in  the  flight  path  of 
this  transition  and  would  eliminate 
some  of  the  flexibility  now  avaUable  to 
controllers.  In  addition,  helicopters  are 
routinely  bandied  with  no  delays  and  no. 
complaints  have  been  received. 

3.  A  flight  instructors  organizatitm 
objected  to  the  expansion  of  the  TCA 
because  it  would  require  significant 
additional  flying  time  for  training  flights. 

The  FAA's  proposed  modifications 
would  add  airspace  to  both  the  north 
and  south  boundaries  of  the  existing 
TCA.  However,  the  base  of  that  airspace 
would  be  5,000  feet  MSL.  which  raises 
the  floor  of  the  existing  TCA.  We 
believe  that  this  change  would  have  a 
minimal  impact  on  flif^t  training,  except 
for  those  maneuvers  which  require 
higher  altitudes. 

4.  Several  attendees  voiced  concern 
with  regard  to  access  to  the  3  pablic*08e 
airports  that  an  located  within  10  miles 


of  Lambert-St  Louis  International  . 
Airport 

The  FAA  reafiirms  the  fad  that 
modifications  proposed  for  the  TCA 
would  not  require  pilots  to  enter  the 
TCA  to  gain  access  to  these  airports.  In 
fact  the  proposed  new  description 
would  dari^  the  boundaries  of  the  6- 
mile  ring  by  using  more  landmarks. 

5.  Several  attendees  recommended 
that  additional  landmarks  should  be 
used  in  the  design  of  the  TCA. 

The  proposed  modifications  to  the 
TC\  do  in  fad  describe  some  of  the 
boundaries  of  the  TCA  by  using  more 
prominent  landmarks,  such  as  rivers, 
highways,  railroad  tracks,  etc. 

6.  A  city  within  the  metroplex  of  St 
Louis  was  concerned  about  the 
modification  of  the  TCA  because  of  the 
increased  traffic  and  associated  noise 
over  the  community. 

The  proposed  modifications  would 
have  no  effect  on  the  traffic  patterns  at 
cny  airport  within  the  TCA. 

The  committee  also  recommended  the 
following  in  order  to  enhance  safety  and 
to  help  avoid  TCA  intrusions: 

1.  Establish  a  traffic  flow  depiction  on 
the  back  of  the  TCA  chart  to  enhance 
understanding  by  VFR  pilots  and  assist 
pilots  in  avoiding  congested  areas. 

2.  Locate  a  terminal  very  high 
frequency  omnidirectional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  on  STL  in,  order  to  improve 
navigational  reference  in  and  around  the 
TCA. 

3.  Clearly  depict  highway  numbers  on 
the  SRCtinnal  chart. 

The  St.  Louis  TCA  chart  when 
published  will  depict  VFR  fly-way 
routes  and  specific  access  instructions 
to  fadlitate  entry  into  and  flight  through 
the  TCA.  There  is  an  active  projed  to 
place  a  terminal  VOR/DME  on  the 
airport  which  is  expected  to  be  included 
in  the  FY  91  budget 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  St  Louis  TCA  located  at  the 
Lambert-St  Louis  International  Airport 
(STL),  St  Louis,  MO.  The  annual 
enplaned  passengers  increased  fiom  3.1 
million  to  10  million  as  of  December  31, 
1389.  The  airport  operations  increased 
from  337.000  in  1980  to  438.000  by 
December  3, 1989.  This  volume  of  traffic 
cannot  be  accommodated  by  the  present 
configuration  of  TCA  airspace.  Aircraft 
are  routinely  vectored  beyond  the 
boundaries  of  the  current  TCA  into 
airspace  where  ATC  services  are  not 
provided  to  all  aircraft.  Iliis  proposed 
alteration  of  the  TCA  would  better  serve 
the  users,  as  well  as  the  FAA.  The 


FAA's  responsibility  is  to  eSkiently 
manage  the  airspace  surrounding  the  St 
Louis  area,  while  providing  a  level  of 
safety  expected  by  the  flying  public. 
This  responsibility  can  be  met  by 
modifying  the  TCA  to  accommodate  the 
volume  of  traffic  experienced  today  and 
projected  for  the  future.  The  proposed 
alteration  is  depicted  on  the  attached 
chart 

Section  91.90  of  part  91  of  the  Federal 
Aviation  R^ations  (14  CFR  part  91) 
defines  TCA's  and  prescribes  operating 
rules  for  aircraft  in  airspace  designated 
as  a  TCA.  The  TCA  rule  provides,  in 
part  that  prior  to  entering  the  TCA,  any 
pilot  arriving  at  any  airport  within  the 
TCA  or  flying  through  the  TCA  must:  (1) 
Obtain  appropriate  authorization  from 
ATC;  (2)  comply  with  applicable 
procedures  established  by  ATC  for  pilot 
training  operations  at  an  airport  within 
a  TCA;  (3)  hold  at  least  a  private  pilot 
certificate;  and  (4)  meet  the 
requirements  of  i  61.95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  61)  if 
the  aircraft  is  operated  by  a  student 
pilot. 

Any  person  operating  an  aircraft 
Brriving  at  any  airport  within  a  TCA  or 
flying  tiirough  a  TCA  must  have  the 
aircraft  equipped  with:  an  operable  two- 
way  radio  capable  of  commimications 
with  ATC  on  appropriate  frequendes  for 
that  TCA;  and  the  applicable  operating 
transponder  and  automatic  altitude- 
reporting  equipment  specified  in 
paragraph  (a)  of  8  91.24  of  the  Federal 
Aviation  Regulations,  except  as 
provided  in  paragraph  (d)  of  that 
section.  Unless  otherwise  authorized  by 
ATC  all  large,  turbine-engine-powered 
aircraft  operating  to  or  from  a  TCA- 
primnry  airport  must  be  operated  above 
the  designated  floors  of  the  TCA.  The 
pilot  of  any  aircraft  departing  fiom  an 
airport  located  within  a  TCA  is  required 
to  receive  a  clearance  firom  ATC  prior  to 
takeoff. 

All  aircraft  operating  within  a  TCA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions.  However, 
the  TCA  rule  permits  ATC  to  authorize 
deviations  from  any  of  the  operating 
requirements  of  the  rule  when  safety 
considerations  justify  the  deviation  or 
more  efficient  utilization  of  the  airspace 
can  be  attained.  Ultralight  vehicle 
operations  and  parachute  jumps  in  a 
"TCA  may  only  be  conducted  under  the 
terms  of  an  ATC  authorization. 

Definitions,  operating  requirements, 
and  specific  airapace  designations 
applicable  to  TCA's  may  be  found  in 
(  S  71.12  and  71.401  of  part  71  (14  CFR 
part  71):  and  IS  91.1  and  91.90  of  part  91 
(14  CFR  part  91). 
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The  ataedwd  ooeflgBatiaa  of  a  TCA 
coBiivts  01 S  ooociBiiic  CBCW8  Kill  wed 
on  the  ptteeiy  akpoft  extsndiDg  to  Ift 
2a  and  SO  MMiical  ■flfls  ce^Mdhrebr. 
The  vertkd  ymite  of  tbe  TCA  aie  U.SOO 
feet  MSU  witk  (fas  floor  estabfiahed  at 
te  setiiBoe  ia  tfae  inner  area  and  at 
levels  affopriate  to  oontainment  of 
operatioos  in  tlis  outR  areas.  Variatiaiis 
of  diese  criteria  may  be  authorized 
continpsnt  upon  tenain,  ad^aoent 
fegidaloty  aifapaoe,  and  fadors  uniqiie 
to  the  ten&inal  area.  TIm  airspace 
conBguradon  contained  herein  is  the 
result  of  an  extensive  staff  stady 
conducted  by  the  FAA  after  obtaining 
piMic  input  from  infomal  airspace 
meetix^gs,  written  coBBeotSi  and 
coonflnation  with  the  FAA  (qjonal 
office.  The  FAA  has  determined  that  tfae 
proposed  alteration  of  airqMce  for  the 
St  Lonis  TCA  would  be  ooosistent  with 
TCA  objectives.  The  propoeed 
configuration  Cfnsldas  tfae  present 
terminal  area  Bight  (q>eration8  and 
terrain. 

The  following  description  ih  the  St. 
Louis  TCA  reflects  peblic  ouBuuents  and 
represents  user  group  inputs: 

Area  A.  That  airspace  extemfing  from 
the  sufaoe  op  to  SjOOB  feet  neen  sea 
level  (MSL}  witUa  •  naotical  miles  of 
Laasbeit-St  Loais  Intematiaaal  Airport 
exckdiag  tfae  area  sooth  of  blerstate  70 
and  west  of  failentate  270l  Ibe 
intecslato  70/270  coloat  eroold  allow  for 
operatieas  at  Greve  Coeor  and 
Arrowhead  Airports  witfaoot  entering 
the  TCA.  In  addttfaB.  tfae  boondary  on 
the  west  would  be  defined  by  Ae 
Missouri  River  from  Interstate  70  on  tfae 
west  aroand  the  northeast  side  of  STL  to 
a  point  on  the  north  side  of  STL  where 
the  Missouri  River  runs  to  die  north  past 
the  O-oautical-miie  ring.  The  boundary 
formed  by  the  river  would  be  defined  by 
the  shore  farthest  from  the  center  of  the 
TCA.  likewise,  where  a  fairway  serves 
as  the  bonier,  the  side  of  the  hi^way 
farthest  from  the  center  of  the  TCA 
would  fonn  the  border. 

This  airspace  is  necessary  to  contain 
latge  tmblne-powered  aircraft  within 
the  confines  of  tfae  TCA  while  operating 
to  and  from  the  primary  airport  and 
allow  for  ingress/egress  to  secondary 
airports. 

Area  A  That  airspace  extending  from 
1,700  feet  MSL  to  aOOO  feet  MSL  This 
area  woidd  be  formed  by  Interstate  270 
on  the  east  and  by  tfae  175*  radial  &<om 
the  St  Loois  VOR  oa  tfae  west  The 
north  boundary  woald  be  focmed  by 
Interstate  70  on  tfae  north  end  by  tfae  S- 
nautical-aife  ling  on  the  eonth. 

This  eirspace  is  leqniied  to  provide 
sufficient  ainpeoe  br  vectoring  aircraft 
arriving  and  departing  tfae  prinmy 
airport 


Ana  C  Tfaat  airspaoe  extendtaig  from 
2.000  feet  MSL  to  aoOO  feet  MSL. 
including  die  oetoet  far  tfae  Greve  Coeur 
and  Anowhead  Ainorts  wfaicfa  extends 
beyond  Ae  etee  denned  to  Area  A  to  10 
naotical  miles  from  STL  Tlie  cntoat 
boundary  wmild  be  defined  by 
Interstate  04  and  woold  be  designed  to 
allow  for  reduced  VFR  traffic  congestion 
and  the  avoidance  of  several  nigtk 
towers.  The  soatfa  boondary  for  this 
airspace  woold  be  changed  slightly  to 
encompess  the  roedwey  edge  eway 
fitim  the  center  of  the  TCA  for  Interstate 
04  (fonneily  H^nvay  40  end  01). 

This  air^Mce  configuration  will 
provide  an  area  to  contain  aircraft 
during  c'imb  and  desomt  maneavers  to 
transition  between  ttw  temrinel  and  en 
route  stmttuies. 

Ana  D,  That  airspaoe  extending  from 
3.000  feet  M^  to  8,000  feet  MSL  from  10 
to  15  neirtical  mfies  from  STL 

This  airspace  is  required  to  provide  an 
area  to  contain  akcrafl  dorii^  descent 
profile  while  also  allowing  sofficient 
airspaoe  for  VFR  operations. 

Area  E.  That  airq»aoe  extending  from 
3  jno  feet  MSL  to  SXno  feet  f^.  over 
Downtown-Pules  Mrport.  VFR 
references  woold  be  defined  by  asing 
the  foUowing  boondaries:  on  fine  west 
the  Missisrippi  River,  and  on  the  nortii. 
Interstate  70  and  55. 

This  airspace  is  required  to  provide  an 
aree  to  contain  aircraft  whUe 
descending  into  Lambert-St  Louis 
International  Airport  and  allowing 
suffident  airspaoe  for  VFR  aircraft 
operations. 

Area  F.  That  airspace  extending  frrMn 
5.000  to  BjOOO  fleet  MSL  from  IS  to  20 
nautical  mUes  from  STL  Area  F  would 
also  include  tfae  Runway  30/12 
centerline  extensioia  oat  to  30  nautical 
miles  from  STL  These  extensions  would 
be  lO.nauttcal  miles  wide. 

This  airspace  is  required  to  provide 
descent  profile  for  aircraft  en  route  to 
Lambert-St  Louis  International  Airport 
and  to  allow  sufficient  airspace  for  VFR 
operations  in  tfae  vicinity  of  Scott  Air 
Force  Base. 

Hie  preceding  summary  of  the 
pn^MMed  alteration  of  tiie  TCA  airspaoe 
configuration  identifies  that  airspaoe 
which  is  necessary  to  contain  large 
turbt^  aircraft  operations  at  Lambert- 
St  Loois  faitemational  Airport  for 
arriving  and  departing.  ATC  woold 
provide  control  and  separation  of  all 
flighte  within  tfae  proposed  airspace 
boundaries.  Furthennore.  ATC 
authorizatton  is  required  for  airaaft 
operations  within  tfiat  ainpace. 
Modifytog  this  TCA  would  greatly 
enhance  tfae  safety  of  flight  within  tfae 
congested  airspaoe  overiiyiag  the  St 
Louis  metropolitan  area  by  fedlitating 


the  separation  of  oontrofled  and 
uncontrolled  ffight  operations.  Bectioa. 
71.401(b)  of  pert  71  of  tfae  Federal 
Aviation  R^ulations  was  repobBshed  la 
Handbook  7400.0P  dated  January  2. 1990. 

Ragdatoiy  Bvalualien  Siwnwisiy 

This  section  sommsrizes  the  fall 
regulatory  evaluation  prepared  by  tte 
FAA  ttiat  provides  detailed  estimates  of 
the  economic  consequences  of  this 
proposed  regulatory  action.  This 
summary  and  the  full  evalnation 
quantify  costs  and  benefits,  to  tiie  extent 
practicable,  to  the  private  sector, 
consmners.  Federal,  State  and  local 
governments. 

Executive  Order  1229L  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  motfify  existing  regulations  only  if 
potential  benefite  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  ThU  Order  also  requires  the 
pr^aration  of  a  Regulatory  In^iact 
Analysis  of  all  ''majoi^  rules  except 
those  re^xmding  to  emergency 
situatioas  or  other  narrowly  (fefined 
exingencies.  A  "major"  rale  is  one  that 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  oontroversiaL  . 

The  FAA  has  determined  tiiat  this 
proposal  is  not  "major"  as  defined  in 
Executive  Order  1229L  llierefote,  a  fiiU 
regulatory  analysis  that  indudes  the 
identification  and  evaluation  of  oost- 
redndng  alternatives  to  dm  proposaL 
has  not  been  prepared.  Instead,  tfae 
agency  has  prepared  a  more  condse 
dociunent  termed  a  r^nlatory 
evaluation  that  analyns  only  this 
proposal  without  identifying 
alternatives.  In  addition  to  a  summary  of 
the  regulatory  evaluation,  this  section 
also  rffff*y<"f  an  initial  regnlatofy 
flexibilify  determination  required  by  tfae 
1900  Regidatory  Flexibility  Ad  (Pub.  L 
96-354]  and  an  international  trade 
impad  assessment  If  tfae  reader  desires 
more  detailed  economic  infonnation 
than  is  contained  in  this  summary,  Aen 
the  reader  should  consult  the  full 
regulatory  evaluation  contained  in  flw 
docket 

Costs 

The  FAA  believes  tiiat  the  proposed 
rule  would  impose  no  ooeto  to  the 
agency  or  ttie  aviatioo  community.  The 
basis  for  tUs  aseessment  is  discussed 
below  for  maA  at  these  poups. 

For  the  FAA,  the  proposed  rule  woold 
not  impose  aifaninistrative  costs.  Cuireat 
personnel  and  equipment  resourow 
already  hi  place  et  the  St  Loeis  TCA 


would  absoib  any  additioaal  operatioos 
workload  generated  by  the  proposed 
rule. 

One  of  die  operational  rales  of  a  TCA 
requires  pilote  to  establish  two-way 
radio  contad  with  ATC  Tfae  proposal 
could  adversdy  affed  aircraft  operators 
who  cuirentiy  ffy  in  areas  that  «would 
become  part  of  &a  TCA  since  they  may 
have  to  aoqaire  t%vo-way  radios. 
However,  aircraft  opereton  who  fly 
under  IFR  roatkiely  operate  inside 
TCA's  and  are  assumed  to  be  already 
equipped  with  tfae  neoessaiy  aviomics 
equipment  Tiiese  operators  primarily 
consist  of  lar;^  afr  cairiers,  bnsiness 
jets,  commuters,  knd  afr  taxis.  Tlins, 
they  would  not  have  to  acquire 
additional  equipment  as  a  result  of  this 
proposaL  The  FAA  bdieves  that 
operators  who  fly  under  VFR  would  not 
have  to  acqoise  two-way  radios.  These 
aircraft  are  sraaM  GA  airplanes  (single- 
engiae,  pistos^.  Hie  FAA  believes 
affected  GA  aircraft  are  already 
equipped  with  two-way  racBos  and 
therefore,  would  not  incur  sodi  a  cost 

GA  operators  who  do  not  routinefy  fly 
inside  the  TCA  could  be  potentiafly 
inconvenienoed  by  having  to  participate 
(contacting  ATC  and  following  TCA 
operetional  ndes)  in  the  TCA.  bet  only  if 
they  routinefy  operete  in  the  areas  of 
proposed  TCA  expansinn.  However,  tfae 
FAA  believes  tfaat  GA  operators  would 
not  be  signifloanHy  faioonvenienced. 
They  are  essnned  to  be  abeedy 
participating  in  the  TCA  to  the  degree 
that  they  are  least  monitor  traffic 
advisories.  Affected  GA  aircraft 
operators  also  could  potentially  frme 
circumnavigation  costo.  StiU,  the  FAA 
does  not  brieve  these  oosta  would  be 
significant  since  the  TCA  would  be 
expanding  only  5  nautical  miles  and  GA 
operators  would  still  be  able  to  fly 
above  or  below  the  TCA. 

Antique  airplanes,  sports  aviation 
aircraft  (gliders,  balloonists, 
parachutists),  and  student  pilots,  are 
prevalent  within  a  3D-nautical-mile 
radius  of  STL  and  could  potentially 
incur  circumnavigation  costs.  This  is 
predominantiy  true  for  those  currentiy 
operating  in  the  proposed  areas  of  TCA 
expansion  of  Area  F.  However,  as  long 
as  these  operators  fly  below  proposed 
Area  Fs  floor  at  5,000  feet  MSL  tiie 
proposed  rule  would  not  affect  them.  If 
they  wish  to  fly  above  5,000  feet  MSL 
they  would  have  to  circumnavigate  five 
nautical  miles  to  remain  clear  to  the 
TCA.  Because  of  this  relative  short 
distance,  the  FAA  estimates  that  the 
proposed  rule  would  have  a  minimal  if 
any,  cost  imped  on  antique  and  sports 
aviation  operstions. 

The  FAA  recognizes  there  is  some 
uncertainty  assodated  with  this 


estimatlao  of  cost  impads  no  GA 
operatafB.  Bscaoss  of  this  OBCortaiaty. 
tim  FAA  soiidto  oommeirts  from  the 
aviatioo  cononanity  oo  tfae  extant  to 
which  the  proposed  nde  eroold  affed 
them. 

Benefits 

The  proposed  lofe  is  expected  to 

generate  benefits  primarily  in  the  form 
of  enhanced  safety  to  the  aviation 
community  and  the  flying  public  as  a 
resdt  of  a  lowered  likelihood  of  midair 
collisions  due  to  increased  ATC  services 
around  tfae  St.  Louis  TCA. 

Because  of  flie  proactive  nature  of  the 
proposed  changes,  the  potential  safety 
benefits  are  difffaailt  to  quantify  in 
monetary  tenns.  lYoactive  means  tiut 
the  FAA  ads  to  prevent  a  safefy 
problem  from  occurring  when  the 
earliest  symptoms  appear.  In  this  case, 
the  symptoms  are  increased  coapiexiXy 
(or  density)  of  aircraft  operations  eritfain 
the  present  oonfiguratioa  of  the  St  Louis 
TCA.  Indeed,  when  die  FAA  last 
modified  die  St  Louis  TCA  in  190a 
annual  operations  were  337,000  and 
passenger  enplanements  were  5.4 
million.  Since  then,  annual  operations 
have  increased  30  percent  to  438,000  and 
are  projected  to  reach  506,000  by  the 
year  2000.  Similarly,  annual  passenger 
enplanements  have  increased  01  percent 
to  10.3  million  and  are  projected  to 
readi  15.8  million  by  tlw  year  2000. 

The  nimiber  of  operations  at  GA 
airporta  surroending  St  Loois  is 
increasing  as  well.  Correntiy,  there  are 
10  public  airporta,  2  public  heliports,  8 
charted  private  airports,  end  et  least  19 
private  heliports  within  the  lateral 
boundaries  of  the  TCA.  Tlie  FAA 
projects  that  the  combined  total  annual 
operations  of  these  air  facilities  will  be 
approximately  630,000  in  1990  and  rise 
to  772,000  by  the  year  2000.  Only  a 
fraction  of  these  GA  operations  ever 
enter  the  St  Louis  TCA.  Nevertheless, 
the  FAA  believes  that  the  increase  in 
GA  operations  outside  the  TCA 
translates  into  an  increase  in  GA 
operations  inside. 

The  current  level  of  operations  has 
congested  the  airspace  to  the  point  that 
ATC  must  now  routinely  vector  aircraft 
beyond  the  boundaries  of  the  existing 
TCA  into  airspace  where  ATC  services 
are  not  provided  to  all  aircraft  Thus  far, 
ATC  has  maintained  safety  in  and 
around  the  existing  St  Louis  TCA  by 
such  measures  as  aircraft  landing 
procedures  and  metering.  Although 
these  measures  have  been  successfid 
thus  far,  as  evidenced  by  a  record  of  no 
midafr  collisions  within  the  St.  Louis 
TCA,  the  FAA  believes  that  they  are  no 
longer  adequate. 


Witfaoot  iliiimoiimil  evldonoa  of 
mlMr  oollisioDS  In  tfae  8L  Loois  TCA. 
estfaoatiiV  tfae  probofadity  of  soch 
coUlsiens  in  the  abosaoe  of  4w  proposed 
rule  cannot  be  rtaterBlned  ortth  e 
reUebfe  depee  of  omtaiDty.  Despite  this 
difficulty,  Ihe  FAA  bdievae  dmt  tfaare  is 
an  emeii^ng  safety  problem,  though  not 
yet  critical.  Without  the  proposed  rule, 
the  FAA  believes  thet  aviation  safety  in 
the  St  Louis  erea  would  be  reduced 
significantfy  in  the  fetore. 

Another  benefit  feetnre  of  the 
proposed  rule  would  reposition  many  of 
the  TCA  boundaries  elong  surface 
features  sodi  as  highways  and  riven. 
Tiiis  would  eiHiance  tfae  vtseal  means 
for  TCA  bomtdary  identification.  The 
proposed  rule  would  also  release  TCA 
airspace  by  raising  the  floor  of  a  section 
of  the  "core"  to  1.700  feet  MSL  (Area  B 
in  the  NPRM).  This  would  provide  mora 
ainpace  to  nsera  who  operate  under 
VFR  conditions,  espedaify  around  the 
Crave  Coeor  and  Airowhead  Airporta. 

Ordinarily,  the  potential  safety 
benefits  of  tiie  rule  would  be  the 
incremental  reduction  in  the  likelihood 
of  midair  collisions  caused  by  the 
proposed  TCA  modification.  However, 
the  FAA  has  adopted  regulations 
requiring  the  use  of  a  transponder  with 
automatic  altitude  reporting  capabUity 
(Mode  a  53  FR  23354,  June  2t  1988) 
and,  of  certain  aircraft  operators, 
instaOation  of  a  traffic  alert  and 
collision  avoidance  system  (TCAS.  54 
FR  940,  January  la  1969).  The  potsntiel 
safety  benefite  of  die  Mode  C  and  TCAS 
rules  and  proposed  modifications  to  the 
St.  Louis  TCA  are  inextricably  linked. 
Subsequentiy,  an  indeterminate  amount 
of  the  benefits  of  the  proposed  TCA 
modifications  must  be  credited  to  the 
interaction  of  tiie  TCA  witii  tiie  Mode  C 
and  TCAS  Rules. 

Initial  Regulatory  Ffexibility 
Determinatton 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

The  small  entities  that  the  proposed 
rule  could  affect  are  unscheduled 
operaton  of  aircraft  for  hire  owning 
nine  or  fewer  aircraft 

The  proposed  rule  would  only 
potentially  affect  those  unsdieduled  air 
taxi  operaton  who  are  not  able  to 
operate  under  IFR  conditions.  The  FAA 
believes  that  all  of  the  potentially 
affeded  unscheduled  aircraft  operaton 
are  already  equipped  to  operate  under 
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IFR  conditions.  This  is  because  such 
operators  fly  regularly  in  airports  where 
tfie  FAA  has  established  radar  approach 
control  services.  Therefore,  the  FAA 
believes  the  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Inlenational  Trade  Impact  Assessment 

This  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreipi  aviation 
products  or  services  in  the  United 
Slates,  nor  would  it  have  an  effect  on 
the  sate  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  neither  impose 
costs  on  aircraft  operators  nor  on  U.S.  or 
foreign  aircraft  manufactmers. 

Federalism  Implications 

This  proposed  regulation  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wiUi  Executive  Order  12612.  preparation 
of  a  Federalism  assessment  is  not 
warranted. 

ConchisioD 

In  view  of  the  estimated  negligible 
costs  to  some  GA  operators,  coupled 
with  benefits  in  the  forms  of  enhanced 
aviation  safety  and  increased  airspace 
to  GA  aircraft  operators,  the  FAA 
believes  that  the  proposed  rule  to 
modify  the  St.  Louis  TCA  is  cost- 
beneficial.  For  the  reasons  discussed 
under  "Regulatory  Evaluation,"  the  FAA 
has  determined  that  this  proposed 
regulation  is  not  a  "major  rule"  under 
Executive  Order  12291  and  is  not  a 


"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28. 1979).  It  is  certified  that  this 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  Entities. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
areas. 

The  Proposed  Amendment      . 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aiitiiority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

S  71.401(b)   (Amended] 

1.  Section  71.401(b)  is  amended  as 
follows: 

St  Louis,  MO  pteviaed] 

Primary  Airport  Lambert-St  Louis 
International  Airport  (lat  38*44'52"  N.,  long. 
90'21'36"  W.). 

Boundaries. 

Ana  A.  Hiat  airspace  extending  from  the 
surface  up  to  and  including  8,000  feet  MSL 
within  a  e-mile  radius  of  the  Lambert-St 
Louis  International  Airport  excluding  that 
airspace  south  of  Interstate  70;  west  of 
Interstate  270;  and  west  of  the  wrest  bank  of 
the  Missouri  River  from  Interstate  70 


clockwise  to  the  point  where  the  river 
intersects  with  the  e-mile  ara 

Area  B.  That  airspace  extending  upward 
from  1,700  feet  MSL  to  and  including  8,000 
feet  MSL  bounded  by  Interstate  270  on  the 
east  Interstate  70  on  the  north,  the  180* 
radial  of  the  St  Louis  VOR  on  the  west  and 
the  6-miIe  arc  on  the  south. 

Area  C.  That  airspace  extending  upward 
from  2,000  feet  MSL  to  an  including  8,000  feet 
MSL  within  a  10-mile  radius  arc  of  the 
Lambert-St.  Louis  International  Airport, 
excluding  the  area  south  of  Interstate  64 
(formerly  Midway  40). 

Area  D.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  aOOO 
feet  MSL  within  a  15-mile  radius  arc  of  the 
Lambert-St  Louis  International  Airport 
excluding  that  airspace  bounded  by 
IntersUte  55/70  on  the  north  and  the  east 
bank  of  the  Mississippi  River  from  Interstate 
65/70  to  the  15-mile  arc  on  the  south. 

Area  E.  That  airspace  extending  upward 
from  3.500  feet  MSL  to  and  including  8,000 
feet  MSL  that  was  excluded  from  Area  D. 

Area  F.  That  airspace  extending  upward 
from  5.000  feet  MSL  to  and  including  8,000 
feet  MSL  in  3  areas:  (1)  Within  a  20-mile  arc 
of  the  Lambert-St  Louis  International 
Airport;  (2)  within  8  miles  each  side  of  the 
Lami>ert-St  Louis  International  Airport 
Runway  12R ILS  localizer  northwesteriy 
course  extending  outward  from  the  20-mile 
arc  to  the  30-mile  radius  arc  of  the  Lambert- 
St.  Louis  International  Airport:  and  (3)  within 
8  miles  each  side  of  the  Lambert-St.  Louis 
International  Airport  Runway  30L  ILS 
localizer  southeasteriy  course  extending 
outward  from  the  20-mile  radius  arc  to  the  30- 
mile  radius  arc  of  the  Laml>ert-St.  Louis 
International  Airport. 

Issued  in  Washington.  DC,  on  September  7, 
1990. 

iMryW.BaU. 

Acting  Manager,  Airspace— Rules  and 
Aeronautical  Information  Division. 
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DEPARTHENT  OF  LABOR 

Emptoyment  and  Training 
Administration  • 

20CFRPart638 

Office  of  Job  Co^pa;  Job  Training 
Partnership  Act  Job  Corps  Program 
Under  Title  iV-B;  Definition  of 
^rwceiiieiii 

AOCNCv:  Office  of  lob  Corps. 
Employment  and  Training 
Administration,  Labor. 
achon:  Notice  of  request  for  comments. 

summary:  The  Office  of  Job  Corps 
requests  comments  on  the  appropriate 
definition  of  "placement"  under  the  Job 
Corps  program.  Comments  also  are 
requested  on  the  advisabiUty  of  utilizing 
job  retention  as  a  measure  of  program 
effectiveness. 

DATES:  Written  comments  are  invited 
from  the  pubUc.  Comments  shall  be 
submitted  on  or  before  October  15, 1990. 
ADDKESSCS:  Mail  written  comments  to 
Peter  E.  Rell,  Director,  Office  of  Job 
Corps,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  4510, 200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
Attention:  Chief,  Division  of  Program 
Planning  and  Development. 
FOR  niRTNCR  INFORMATION  CONTACR 
Mr.  Timothy  F.  Sullivan,  Chief.  Division 
of  Program  Flanaing  and  Development. 
Office  of  Job  Cbrps,  Employment  and 
Training  Administration,  U.S. 
Department  ot  Leber,  roan  N4510k  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone:  (202)  535-0556 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Introductioa 

The  Office  of  fob  Corps  oi  the 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  requests  comments  on  the 
appropriate  definition  of  "placement" 
imder  the  Job  Corps  program.  Comments 
also  are  requested  on  the  advisabiUty  of 
utilizing  job  retention  as  a  measure  of 
program  effectiveness.  This  document  is 
not  itself  a  notice  of  proposed 
rulemaking,  but  poses  specific  questions 
that  may  then  be  used  for  making 
decisions  on  whether  proposed 
rulemaking  is  appropriate. 

Job  Corps  Program 

The  lob  Training  Partnership  Act 
(]TPA  or  the  Act)  establishes  programs 
to  prepare  youth  and  unskilled  adults 
for  entry  into  the  labor  force  and  to 
afford  job  training  to  those  economically 
disadvantaged  individuals  and  other 


individuals  fachig  serious  barriers  to 
•mploymait.  who  are  in  special  need  of 
sudi  training  to  obtain  productive 
employment  29  U.S.C.  1501  et  seq. 

"Hie  Job  Corps,  authorized  under  tide 
IV-B  of  JTPA.  is  a  national  proytam  for 
economically  disadvantaged  yonng  men 
and  women.  29  U.S.C.  1691-170a 
Residential  and  nonresidential  Job 
Corps  centers  throughout  the  coontry 
provide  students  with  intensive 
programs  of  education,  vocational 
training  (including  pre-apprentioeddp 
training),  work  experience,  and  other 
activities.  See  29  U.S.C  1698.  The  Job 
Corps  assists  eligible  young  individuals 
who  can  benefit  from  an  intensive 
program,  operated  in  a  group  setting,  to 
become  more  responsible,  employable, 
and  productive  citizens;  and  to  do  so  in 
a  way  that  contributes,  where  feasible, 
to  the  development  of  national.  State. 
and  community  resources,  and  to  the 
development  and  dissemination  of 
techniques  for  working  with  the 
disadvantaged  that  can  be  widdy 
utilized  by  pubUc  and  private 
institutions  and  agencies.  29  U.S.C  IflOl. 

Job  Corps  centers  are  operated  by  a 
variety  of  organizations,  both  pubUc  and 
private.  Centers  are  operated  by  the 
Department  of  tfie  Interior  and  die 
Department  of  Agriculture  under 
interagency  agreements  with  DOU  or  by 
private-for-profit  and  private  nonprofit 
(Hganizations,  State  and  local 
govtfnraent  mtities,  Native' American 
entities,  community-based 
organizatiotts,  and  JTPA  recipients, 
under  contract  widi  DOL  29  U.S.a  1QB7. 

Statutoty  and  Regulatory  Language 
Rdevant  to  nacament  of  Job  Ceqps 
Stadents 

Secti<m  421  of  JTPA  states  that  die 
purpose  of  Job  Corps  is 

to  asaiit  young  individuals  who  need  and 
benafit  firom  m  UMuaUy  intensive 
OfMnted  in  •  pmqi>  setting,  to  become  aore 
responsible,  employable,  and  productive 
citizens  *  •  * 

[29  U.S.C.  1691.) 

In  addition,  section  432  (b)  and  (c)  of 
JTPA  states  that: 


(b)  The  Secretary  shall  counsel  and  I 
[]ob  Corps]  enroUees  prior  to  their  aebeduled 
terminations  to  determine  their  capabilities 
and  shall  make  every  effort  to  place  dMm  la 
jobs  in  the  vocation  for  which  they  art 
trained  or  to  assist  them  in  attaining  furiker 
training  or  education.  In  placing  enrolNS  ia 
jobs,  the  Secretary  shall  utilize  the  fri>Hc 
employment  system  to  the  fullest  extant 
possible. 

(c)  The  Secretary  shall  determine  I 
and  progress  of  [Job  Corps]  enroUeea 
scheduled  for  termination  and  make  i 
efforty  to  assure  that  tlieir  needs  fori 
education,  training,  and  counseling  an  met 


128  U.S.C.  1702  (b)  and  (c).] 

Effective  on  July  1, 1990.  regulations 
for  the  Job  Corps  program  are  at  20  CFR 
part  638. 55  FR 12992  (April  6, 1990).  > 
Section  638.200  of  those  regulations 
define  "placement",  for  die  purposes  of 
die  Job  Corps  program,  as 

■tadent  employment,  entry  into  the  Armed 
FoRes.  at  enrollment  in  other  training  or 
•dKatfan  programs,  within  six  months 
foUowiag  termination  from  Job  Corps  (or  such 
odier  period  as  many  be  announced  by  the 
Job  Corps  Director  by  Notice  in  the  Federal 
Register). 

[20  CFR  638.200.  55  FR  at  12999] 

Those  regulations  further  state  that 
die 

overall  objective,  of  all  Job  Corps  activities 
sImII  be  to  enhance  each  student's 
•a^>loyability  and  to  effect  the  successful 
placement  of  each  student.  Placement  efforts 
shall  concentrate  on  jobs  related  to  a 
stadent's  vocational  training,  or  military 
service  when  this  is  the  student's  choice,  or 
on  acceptance  and  placement  in  other 
adacational  and/or  training  programs.  The 
placement  of  students  shall  be  performed  in 
aeoordance  with  procedures  issued  by  the 
Job  Corps  Director. 

{20  CFR  638.409, 55  FR  at  13001] 

The  Job  Corps  "Policy  and 
Requirements  Handbook",  which 
contains  detailed  poUcies  implementing 
the  Job  Corps  regulations,  interprets  the 
definition  of  "placement"  as  a  Job  Corps 
stttdmt's  entry  into  (see  20  CFR 
63&100(b),  55  FR  at  12997): 

1.  Part  ot  full-time  regular  employment,  or 
••If-employment  or  on-the-job  training  with 
a  Binimum  of  20  hours  per  week  paid 
eaployment; 

2.  Apprenticeship  program  approved  by  the 
B«eau  of  Apprenticeship  Training  or  a  State 
>^Hirenticeship  Council,  where  the  student  is 
laeeiving  a  wage; 

3.  School  or  other  non-wage  paying 
inatitutional  training  program  requiring  fuU- 
ttan  attendance  as  defined  by  the  school  or 
ioalitution  (readmission  to  Job  Corps  is  not  to 
Im  considered  as  a  placement):  or 

4.  Armed  Forces,  including  Reserve  Forces 
(fid-time  only;  minimum  of  40  hours  per 
waek);  active  duty  must  begin  within  6 
■onths  after  termination;  pre-enlistment 

I  are  not  placements. 

for  Comments 

Pursuant  to  the  above-quoted 
provision  in  20  CFR  638.50,  definition  of 
"Wacement".  55  FR  at  12999,  tfiat 
placement  may  be  for  such  other  period 
as  may  be  announced  by  the  Job  Corps 
Ditector  by  notice  in  the  Federal 
r,  die  Office  of  Job  Corps  is 


•  TlwpDbCorpt  regulation*  at  20  CFR  part  to* 
■Hmm  la  apply  to  the  pragram  throngh  funo  X, 
■aikefWval  Ragbf  dtatkm  i«  to  the  final 
dtwataUgMtiag  part  084  a*  part  asS  and  revising 


requesting  public  comment  on  the 
appropriate  time  period  in  which  to 
determine  placing.  Considering  the 
flexibility  of  the  youth  labor  market, 
performance  standards  for  JTPA  training 
programs,  and  the  program's  interest  in 
placement  participants  as  soon  as 
possible  after  training,  Job  Corps  asks 
for  comments  on: 

(1)  The  length  of  time  after 
termination  for  which  Job  Corps  shoidd 
provide  placement,  and  whether  a 
shorter  time  period  should  be 
considered  as  an  alternative  to  six 
months;  and 

(2)  Whether  the  current  definition  of 
"placement"  offers  appropriate 
incentives  to  ensure  that  Job  Corps' 
objectives  are  being  met;  and 


(3)  The  length  of  time  after 
termination  for  which  Job  Corps  should 

.  provide  placement  support;  and 

(4)  The  advisability  of  utilizing 
program  funds  to  conduct  foUowup 
verification  of  former  Job  Corps 
students'  job  retention  or  retention  in 
school,  to  demonstrate  that  the  purposes 
of  the  program  (as  set  forth  at  JTPA 
section  421  (29  U.S.C.  1691),  and  in  die 
Job  Corps  regidations)  are  being  met 

In  addition,  in  the  interest  of 
promoting  coordination  between  Job 
Corps  and  JTPA  title  II-A  youth 
programs,  and  of  facilitating  the 
collection  and  dissemination  of 
information  regarding  uniform  program 
results,  public  comment  is  being  sought 
on  changing  the  definition  of  the  Job 
Corps  placement  outcomes  to  parallel 
those  associated  with  tide  II-A  youth 


programs.  This  would  be  accomplished 
by  establishing  an  "entered 
employment"  outcome  to  include 
placement  in  unsubsidized  employment, 
apprenticeship,  and  armed  forces,  and 
an  "other  positive  termination"  (or 
"employment  enhancement")  outcome 
comprised  of  the  school/training  entry 
component  of  the  existing  placement 
definition.  These  closely  parallel  the 
entered  employment  and  selected  youth 
employability  enhancement  definitions 
under  title  II-A,  but  do  not  alter  the 
essential  features  of  Job  Corps  program 
results. 

Signed  at  Washington,  DC  this  24th  day  of 
August  1990. 

Peter  E.  Rell, 

Director,  Office  of  fob  Corps. 

(FR  Doc.  90-21371  Filed  9-12-00;  8  15  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inttitutea  of  Haaitti 

RacoflBbinant  DNA  Adviaory 
CowwrfWaa;  MaaMng 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
on  October  16, 1990.  The  meeting  vidll  be 
held  at  the  National  Institutes  of  Health 
fNIH).  Building  3lC  Conference  Room  6, 
MXn  Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  at  approximately  9  a.m. 
to  adjournment  at  approximately  S  p.m. 
The  meeting  will  be  open  to  the  public  to 
discuss  the  following  proposed  actions 
under  the  "NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules" 
(31  FR 16958): 

Proposed  Major  Actions  to  the  "NIH 
Guidelines"; 

Revision  of  Appendix  K  of  the  "NIH 
Guidelines"  Regarding  Establishment  of 
Guidelines  for  Level  of  Containment 
Appropriate  to  Good  Industrial  Large 
Scale  Practices  (GILSP); 

Preliminary  Review  of  the  Regional 
Hearings  Conducted  by  the 
Recombinant  DNA  Advisory  Committee 
Concerning  Future  Role  of  this 
Committee; 

Other  matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda,  Maryland 
20892,  telephone  (301)  496-9838.  fax 
(301)  496-9839,  will  provide  materials  to 
be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592, 
June  11, 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  "Catalog  of 
Federal  Domestic  Assistance."  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
.  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
,,  recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 
to  attempt  to  list  these  programs.  Such  a 


list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
"NIN  Guidelines."  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  whether 
individual  programs  listed  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  are  affected. 

Dated:  September  la  1990. 
B«tty  |.  Bevnidge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  90-21708  Filed  9-12-flO;  8:45  ami 
MtlMQ  COK  414»4t-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Racombioant  DNA  Reaearch; 
Propoaad  Actlona  Under  tha 
GuideHnea 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

action:  Notice  of  Proposed  Actions 
Under  the  "NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules" 
(51  FR  16958).  

aUMMARV:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
These  proposals  will  be  considered  by 
the  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meeting  on 
October  16, 1990.  After  consideration  of 
these  proposals  and  comments  by  the 
RAC  the  Director  of  the  National 
Institutes  of  Health  will  issue  decisions 
in  accordance  with  "NIH  Guidelines". 

DATES:  Comments  received  by  October 
8, 1990,  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  October  16, 1990,  meeting. 

AOOflESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
Building  31,  room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  fax  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 


FOR  RIRTHER  INFOflMATKM  CONTACT 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities.  Building  31,  Room  4B11, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9638. 
SUPPLEMENTARY  INFORMATKM:  The  NIH 
will  consider  the  following  actions 
under  the  "NIH  Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules": 

L  Revision  of  Appendix  X  of  the  "NIH 
Guidelines"  Regarding  Establishment  of 
Guidelines  for  Level  of  Containment 
Appropriate  to  Good  Industrial  Large 
Scale  Practices  (GILSP) 

In  a  letter  dated  June  28, 1990,  the 
Industrial  Biotechnology  Association 
(IBA)  and  the  I%armaceutical 
Manufacturers  Association  (PMA) 
requested  that  the  Recombinant  DNA 
Advisory  Committee  revise  appendix  K 
of  the  "NIH  Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules"  to  reflect  a  formalization  of 
suitable  containment  practices  and 
facilities  for  the  conduct  of  large-scale 
experiments  involving  recombinant 
DNA-derived  industrial  microorganisms. 
In  attachments  to  this  request,  there  are 
proposed  definitions  and  requirements 
pertaining  to  the  requested  changes.  The 
Revision  of  the  NIH  Guidelines 
Subcommittee  will  meet  on  October  15 
to  review  this  request  and  report  with  a 
recommendation  to  the  Recombinant 
DNA  Advisory  Committee. 

Proposed  revision  of  appendix  K 
reads  as  follows: 

"Appendix  K— Physical  Contaiment  for 
Large-scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules 

"This  part  of  the  Guidelines  specifies 
physical  containment  guidelines  for 
large-scale  (greater  than  10  liters  of 
ciUture)  research  or  production  involving 
viable  organisms  containing 
recombinant  DNA  molecules.  It  shall 
apply  to  large-scale  research  or 
production  activities  as  specified  in 
section  III-4-5  of  the  Guidelines.  It  is 
important  to  note  that  this  appendix 
addresses  only  the  biological  hazard 
associated  with  organisms  containing 
recombinant  DNA.  Other  hazards 
accompanying  the  large  scale  cultivation 
of  such  organisms  (e.g.,  toxic  properties 
of  products;  physical,  mechanical  and 
chemical  aspects  of  downstream 
processing)  are  not  addressed  and  must 
be  considoed  separably,  albeit  in 
conjunction  with  this  appendix." 

[Remainder  of  Introduction  remains 
unchanged] 


"Appendix  K-I-Selection  of  Physical 
Containtiibnt  Levels 

"The  selection  of  the  p^lca]  . 
containment  level  required  for 
recombinant  DNA  research  or 
production  involving«HM#Rn  10  liters 
of  culture  is  based  on  the  containnent 
guidelines  established  in  part  III  of  the 
Guidelines.  For  purposes  of  large-scale 
research  or  productiea  four  physical 
containment  levels  are  established. 
These  are  referred  to  as  GILSP.  BLl-4£, 
BL2-LS,  and  BL3-LS.  The  GILSP  (Good 
Industrial  Large-Scale  Practice)  level  of 
physical  containment  is  recommended 
for  large-scale  research  or  production 
involving  viable.  non-paCtogenic,  and 
non-toxigenic  recombinant  strains 
derived  from  host  organisms  that  have 
an  extended  history  of  safe  induArial 
use.  Likewise,  the  GILSP  level  of 
physical  containment  is  recommended 
for  organisms  such  as  those  included  in 
appendix  C  that  have  built-in 
environmental  Hmitatiaiis  that  permit 
optimum  growth  In  the  industrial  setting 
but  limited  survival  without  adverse 
consequences  in  the  environment  For 
those  organisms  that  do  not  qualify  for 
GILSP.  the  BLl-LS  (Biosafety  Lewi  1— 
Large-Scale)  level  of  physical 
containment  is  recommended  for  large- 
scale  research  or  production  of  viable 
organisms  containing  seosnbinant  DNA 
molecules  that  require  BLl  containment 
at  the  laboratory  scale.  The  BL2-LS 
(Biosafety  Level  2— LargeScsAe)  ievel  of 
physical  containment  is  required  for 


large-scale  research  or  prodadtisn  el 
viable  organisms  containing 
secQibinant  ONA.  mbleieules  diat 
veq«ife  flL2 'OBntfltRneRt  <at  ^ 
laboratory  scale.  The  BL3-LS  (Biosafety 
Level  3 — Laicge  Scale)  level  of  physical 
coatainmentis  required  Tor  large-scale 
research  or  production  of  viable 
orfanisms  containing  recombinant  DNA 
mdecules  that  require  BL3  containment 
«t  €ie  lifcuiiriuif  scale.  No  |B<evisioni 
are  made  for  large-scale  research  or 
production  of  viable  organisms 
containing  recombinant  DNA  molecules 
that  require  BL4  oontainment  at  the 
laboratory  scale.  If  necessary,  these 
requirements  will  be  established  by  NIH 
on«n  individual  basis. 

"Appendix  K-H—GVLSP  Level. 

"Appendix  K-II-A.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
wdecules  ^kaM  he  hantfad  Jo  lacilittes 
intended  to  safegaard  health  during 
work  with  microorganisms  that  do  not 
require  containment  Processes  and 
eqaipment  shenld  be  designed  and 
constructed  to  assure  the  integrity  of  the 
production  organism  and  resulting 
product. 

"Appendix  K-ff-B.  Addition  of 
materials  to  a  system,. sample  collection, 
transfer  of  culture  fluids  within/between 
systems,  and  processing  of  culture  fluids 
shall  be  conducted  in  a  manner  that 
snatntains  uinyiuiyue  ocpeeare  4o  viable 
organisms  contaiiring  recombinant  DNA 
mokcules  at  a  le*el  that  does  not 
adversely  affe£t  SiebeaHh  and  safety  of 
en^iloyees. 


lAppemdix  AT-ff-C  Written 
instructions  and  training  of  personnel 
shall  be  promdadie  Assure  that  cultures 
of  viable  oi^anisms  containing 
recombinant  DNA  molecules  are 
liaBdled  prudently  and  Aiiat  Ihe 
woricptaae  is  4a|>t  ctaaa  and  esderi|r. 

"^pprndix  K-7I-D.  In  Ihe  interest  of 
good  personal  hygiene,  facilities  te.g.. 
bandwaehiqgaink,  shower,  changing 
room)  and  protective  clothiqg  je^ 
jiBiiorm*.  iaboratety  ooat^  ahaB  he 
ipfovided  4hBt  aia  appsapriale  iv  Ike 
Jisk  el  o^ossR  to  viri>le  orgMMBB 
ODiiteiinng  reoonWnant  DNA  ncAecules. 
In  addition,  eating,  drinking,  smoking, 
applying  cosmetics  and  mouth  fiipetting 
shsin  be  prohibited  in  the  work  area. 

"Appendix  K-U-^.  IVe  laoti^y's 
emergency  response  plan  shall  include 
pnwWoos  far  haad)^  vpills. 

^'Appendix  K—Jf-F.  Discharges 
containing  viable  recombinant 
organisms  shall  be  handled  in 
accordance  with  applicable 
environmental  Mgoietiona. 

"Appendix  K-Il-G.  Institutional  codes 
«f  praotioe  alndl  be  fDnnalaled  RRd 
ImplenieRted  te  assme  adequate  oontrol 
tjflierftii  md  eiffety  matters." 


(Remainder  of  appeadix  K  i 
unchanged  with  the  exception  of  the 
UtoHing:  tnua*v«ni0Bdix  K-fl  )• 
appendix  K-III:  renumbw  a|i|— fa  K-1H  to 
appendix  K-IV;  renumlier  appendix  K-IV  to 
anienAx1C-V) 

aiuiNQ  coot  4M»;«VM  ' 
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'Appcndfji  K  -  CMfwrison  of  6ILSP  and  IL-LS  Criteria. 


CTITCTICW' 


<ivy* 


PonulatM  and  iapleMnC  inatitutionat 
codas  of  practica  for  safety  of  parsomat 
and  adequate  control  of  hygiene  and  safety 


t. 


2.  Provide  adequate  written  inatnictions  and 
training  of  personnel  to  keep  the  wrlc- 
place  clean  and  tidy  and  to  icaep  exposure 
to  biological,  dteaical  or  physical 
agents  at  a  level  that  does  not  aiA^erscly 
affect  the  health  and  safety  of  aaployaes. 

3.  Provide  changing  and  handwashing 
facilities  as  well  aa  protective 
clothing,  appropriate  to  the  risk,  to 
be  worn  during  work. 

4.  Prohibit  eating,  drinking,  aaoking,  aouth 
pipetting,  and  applying  coswtics  in  the 
workplace. 

5;  Internal  accident  reporting. 

6.  Medical  aurvei I  lance. 

7.  Viable  organisns  should  be  handled  in  a 
systea  that  physically  seperates  the 
process  froe  the  extemel  envirofsnt 
(frloeed  systea  or  other  priaary 
containaent  equipaent). 

1.  Organisaa  inactivated  prior  to  reaoval 
froa  a  systea. 


10.  Perforaance  of  seals,  t 

It.  ,  Control  of  aerosols  during: 
'  a.  Saapling  froa  a  systea. 


fel.  Addition  of  aateriala  to  a  systea; 
transfer  of  cultivated  cells. 


C.  Reaoval  of  aaterial',.  products. 
ni  T'   effluents  froa  a  systea. 


Raqjfred 


Raqtifrad 


Required 

Required 

Required 
Not  required 
Not  required 

Net  required 


ILM? 


NIH-RAC 


Required 


Required 


9.  Treataent  of  exhaust  gases  frea  a  systea.   Not  required 


Required 

Required 

Required 
Not  required 
Required 


JLSdLL 


Required 


Required 


Net  required 


Niniaize 

releaae 

through 

procedural 

controls 

Niniaize 

f«rssst 

through 

procedural 

controls 

Niniaize 

ralaasa 

threugH 

procedural 

controls 


Required 


Miniaize 
release 

Niniaize 
release 


Required 

Required 

Required 
Required 
Required 

Required 


Prevent 
release 

Prevent 
release 


Niniaize 

release 

through 

engineering 

controls 

Niniaize 

release 

through 

engineering 

controls 

Miniaize 
release 
through 
engineering  I 
controls    ' 


Prevent 
release 


Prevent 
ralaasa 


ralaasa 


IL3-U 


Required 


Required 


Required 

Reqpired 

Required 
Required 
Required 

Required 


Prevent 
release 


release 


Prevent 
release 


Prevent 
ralaasa 


ral 


UMI 
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sTite 


CRITERION^ 


_fili^ 


12. 
13. 

u. 

15. 
16. 
17. 

18. 

19. 
20. 
21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 


Penetration  of  a  systea  by  agitator  shaff-     Not  rsquirod 
■nd  aeaeiring  devices  in  a  aannar  thet 
ainiaizes/lirevents  releese  of  eeroeola. 

'  Hot  required 
Not  reciuired 
Not  required 
Not  required* 


Foaa  out  control  to  ainia)ze/prev«nt    ' 
releese  of  aerosols. 

i         i 

Systea  located  within  a  designated  work 
aite  (restricted  access). 

Provide  decontaainetion  facilities  for 
personnel. 

Uork  site  should  be  designed  to  contain 
large  losses  frca  the  systea. 


Inactivation.of  waste  solutions  and  waste   Not  required 

aateriala,  with  respect  to  their  biohezard 

potential. 

Effluent  froa  sinks  and  showers  should  be   Hot  required 
collected  and  inactivated  before  releese. 


iiosafety  aanual. 
Post  biohazard  sign. 


Not  required 
Not  required 


jgH£ 


MiJUAL 


Niniaize 
reU 


Miniaize 
rail 


Devices  installed  to  aonitor  integrity  of   Not  required 
containaent  during  operation. 

Test  systea  with  non-recoabinant  host  prior  Not  required 
to  use. 


Establish  an  airlock  for  controlling 
ingress  and  egress. 

york  side  should  be  aaintained  wider 
negative  pressure. 

Operate  syatea  at  low  pressu^e  to 
aeintain  integrity  of  containaent. 

Uork  site  should  be  seelable  to  perait 
fuaigationu 

Personnel  should  shower  before  leeving 
work  site.i 


BNJJNO  COOE  4140-0 


II 

and^xhaust  air 
NCP 

il 


Supply  and  kxhaust  air  to  the  work  aree 
ahould  be  NCPA-filtered. 


Not  required 
Not  required 
Not  required 
Not  required 
Not  required 
Mot  required 


Not  required 
Not  required 
Required 
Required 

Not  required 

Not  required 
Not  required 
Not  required 

Not  required 

Not  required 

Not  required 

Not  required 

Not  required 

Not  required 

Not  required 


mn 


ral 


ral 

Not  required' 

Not  required 

Required 

Required 

Not  required 

Required 
Required 
Required 

Required 

Net  required 

Not  required 

Not  required 

Not  required 

Not  required 

Not  required 


Jl 


ral 


rail 
Required 

Required 

Required 

Required 

Not  required 

Required 
Required 
Required 

Required 

Required 

Required 

Required  , 

Required 

Net  required 

Not  required' 


UMI 


Federal  Register  /  Vol  S5.  No.  178.  /  Thursday.  September  13.  1990  /  Notkes 


"Appendix  K— Footnotes 

"1.  The  criteria  in  this  grid  addrera  only  the 
biological  hazard  associated  with  organisms 
containing  recombinant  ONA.  Other  haxards 
accompanying  the  large  scale  cuhivatiofl  of 
such  organisms  (e.g.,  toxic  properties  of 
products;  physicial,  mechanical  and  chemical 
aspects  of  downstream  processing)  are  not 
addressed  and  must  be  oonsidefed 
separately,  albeit  in  conjunction  with  this 
grid. 

"Z.  Good  Industrial  Large  Scale  Practice  as 
recommended  by  the  Bioprocessing 
Committee  of  the  Industfial  BiotechDoiogy 
Association  and  Pharmaceutical 
Manufacturers  Association. 

"3.  While  not  required,  standard  industry 
practice  recommends  restricted  access  at 
BL2-LS  and  higher. 

"4.  Contingency  measures  lat  containing 
significant  spillage  from  systems  is 
recommended. 

"5.  While  not  required,  standard  industry 
practice  recommends  that  exhaust  air  from 
BL»-LS  facihties  be  HBPA-fiherad.  subjected 
to  thermal  oxidation,  or  otherwise  treated  to 
prevent  release  of  viable  organisms. 

"Appendix  K— Definitions  to 
Accompany  Containment  Grid  and 
Proposed  Modification  of  Appendix  K 

"Accidental  release — ^The 
unintentional  discharge  of  a 
microbiological  agent  (Le., 
ndcroorganism  or  rims)  or  eukarjrotic 
cell  due  to  a  failure  in  the  containment 
system. 

"Biological  barrier— An  impediment 
(naturally  occurring  or  introduced)  to 
the  infectivity  and/or  survival  of  a 
microbiological  agent  or  eukaryotic  cell 
once  it  has  been  released  into  the 
environment. 

"Closed  system — ^A  system,  which  by 
its  design  and  proper  operation, 
prevents  release  of  a  microbiological 
agent  or  eukaryotic  cell  contained 
therein. 

"Containment — ^The.  confinement  of  a 
microbiological  agent  or  eukaryotic  cell 
that  is  being  cultmed.  stored, 
manipulated,  transported  or  destroyed 
in  order  to  prevent  or  limit  its  contact 
with  people  and/or  the  environment. 
Methods  used  to  achieve  this  include: 
physical  and  biological  barriers  and 
inactivation  using  physical  or  chemical 
means. 

"de  minimis  release — ^A  release  of 
viable  microbiological  agents  or 
eukaryotic  cells  that  does  not  result  in 
the  establishment  of  disease  in  healthy 
people,  plants  or  animals  or  in 
uncontrolled  proliferation  of  any 
microbiological  agent 

"Disinfection — A  process  by  which 
viable  microbiological  agents  are 
reduced  to  a  level  unlikely  to  produce 


^lisease  in  healthy  people,  plants  or 
animals. 

"Good  Industrial  Large  Scale  Practice 
(dLSP)  Organism — ^For  an  organism  to 
qualify  for  GUSP  consideration,  it  must 
meet  the  following  criteria:  [ReJFerence: 
Organization  for  EcoMnnic  Cooperation 
and  Development,"  Recombinant  DNA 
Safety  Considerations",  1987,  p.  34-35] 

"a.  The  host  organism  shoold  be  non- 
pathogenic, should  not  contain 
adventitious  agents  and  should  have  an 
extended  history  of  safe  industrial  use 
or  have  built-in  enviroiunental 
limitations  that  permit  optimum  growth 
in  the  industrial  setting  but  limited 
survival  without  adverse  consequences 
in  the  environment 

"b.  The  recombinant  DNA-engineered 
organism  should  be  non-pathogenic, 
should  be  as  safe  in  the  industrial 
setting  as  tfie  host  organism,  and 
without  adverse  consequences  in  the 
environment 

"c.  The  vector /insert  shotdd  be  well 
characterized  and  free  from  known 
harmful  sequences;  should  be  limited  in 
size  as  much  as  possible  to  the  DNA 
required  to  perform  the  intended 
function;  should  not  increase  the 
stability  of  the  construct  in  the 
environment  imless  that  is  a 
requirement  of  the  intended  function; 
should  be  pooAy  mobilizable;  and 
should  not  transfer  any  resistance 
markers  to  microorganisms  not  known 
to  acquire  them  nattirally  if  such 
acquisition  could  compromise  the  use  of 
a  drug  to  control  disease  agents  in 
human  or  veterinary  medicine  or 
agriculture. 

"InactivatiMi— Any  process  that 
reduces  the  ability  of  a  specific 
microbiological  agent  or  eukaryotic  cell 
to  seif-replicate. 

"Incidental  release — ^The  discharge  of 
a  microbiological  agent  or  eukaryotic 
cell  from  a  containment  system  that  is 
expected  when  the  system  is 
appropriately  designed  and  properly 
operated  and  maintained. 

"Minimization — ^The  design  and 
operation  of  containment  systems  in 
order  that  any  incidental  release  is  a  de 
minimis  release. 

"Pathogen — ^Any  microbiological 
agent  containing  sufficient  genetic 
information,  which  upon  expression  of 
such  information  is  capable  of  producing 
disease  in  healthy  people,  plants  or 
animals. 

"Physical  barrier — Equipment 
facilities  and  devices  (e.g.,  fermenters, 
factories,  filters,  thermal  oxidizers) . 
designed  to  achieve  containment 


"Release— The  discharge  of  a 
microbiological  agent  or  eukaryotic  cell 
from  a  containment  system.  Disdiarges 
can  be  incidental  or  accidental. 
Incidental  releases  are  de  minimis  in 
nature;  accidental  releases  may  be  de 
minimis  in  nature." 

n.  Preliminary  Review  of  the  Regional 
Hearinp  Conduded  by  tte 
RecomMnant  DNA  Advisory  Committee 

^ce  the  seven  regional  hearings 
conclude  on  October  15, 1990,  the 
Recombinant  DNA  Advisory  Committee 
will  have  its  first  opportunity  to  review 
the  public  response  to  questions  posed 
about  the  futtire  role  of  this  committee. 
Topics  to  be  considered  will  include:  A 
proposed  new  definition  of  recombinant 
DNA;  possible  reduction  of  central 
review  of  e)q)eriments  with  increasing 
responsibilities  for  the  local  Institutional 
Biosafety  Committees;  and  orientation 
materials  for  review  of  human  gene 
therapy  experiments. 

OMB's  "Mandatory  Information  ^ 

Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592, 
June  11, 1980]  requires  a  statement 
concerning  the  official  Govenmient 
programs  contained  in  the  "Catalog  of 
Federal  Domestic  Assistance."  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidfluoce  in  this  notice 
covers  not  orJy  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  whidi  DNA 
recombinant  molectile  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 
to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
"NIH  Guidelines."  In  lieu  of  the 
individual  program  Usting,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  iirograms  listed  in 
the  "Catalog  of  Federal  Domestic 
Assistance"  are  affected. 

Dated:  September  10. 1990. 
|ay  Moakowlti, 

Associate  Director  for  Science  Policy  and 
Legislation. 

[FR  Doc  flO-»70e  Filed  )-12-S0;  8:45  am] 
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Maryland  Public  Television,  37939 

Membrane  Technology  &  Research,  Inc  37940 

■Pacific  Nuclear  Fuel  Services,  Inc^  37940 

Texas  Engineering  Experiment  Station,  37940 

University  of  California  at  Davis,  37938 

University  of  Maryland,  37939 

Washington,  37941 

Washington  State  Employment  Security  Department 
37941 

Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  37958 
Weekly  receipts,  37^9 
Meetings: 
Section  106  Allotment  Formula  Work  Gronp;  water 
pollution  control  37957 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Powersville  Landfill  Site,  GA,  379S8 
(2  documents) 

Executive  Office  of  the  President 

See  Presidential  Documents 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  leview, 
37964 

(2  documents] 
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Federal  Aviation  Administration 

mJLES 

Airworthiness  directives: 
Boeing,  37855-37860,  37864 

(6  dotuments) 
British  Aerospace,  37881 
CFM  International.  37865 
FUJI  Heavy  Industries.  Ltd..  37862 
Wjrtwomia  Sprzetu  Komunikacyjnego  PZL-Mielec,  37866, 
37867 
(2  documents] 
HWPOSEO  RULES 

Air  traffic  operating  and  flight  rules: 
Minimum  Navigation  Performance  Specification  (MNPS) 
airspace;  l:dgh  seas  and  North  Atlantic  operations 
Corrections,  38004 
Airworthiness  directives: 
Boeing,  37885 
McDonnell  Douglas,  37885 
NOTICES 
Meetings: 
System  Capacity  Advisory  Committee,  37999 

Federal  Communications  Commission 

NOTICES 
Meetings: 
Advanced  Television  Service  Advisory  Council 
Committee,  37959 
Meetings)  Sunshine  Act,  38002 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Dunlin  Group  et  al,  37959 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 

directorate  filings,  etc.: 
West  Medley  Cogen  Co.,  37956 
Natural  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al.,  37942 
Applications,  hearings,  determinations,  etc: 
ANR  Pipeline  Co..  37949 
CNG  Transmission  Corp.,  37949 
Equitrans,  Inc.,  37949 
Granite  State  Gas  Transmission.  Inc.,  37950 

(2  documents) 
Inter-City  Minnesota  Pipeline  Ltd..  Inc..  37951 
Kentucky  West  Virginia  Gas  Co.,  37951 
Midwestern  Gas  Transmission  Co..  37951 
Mississippi  River  Transmission  Corp.,  37952 
•  (2  documents) 
Ozark  Gas  Transmission  System.  37952 
Panhandle  Eastern  Pipe  Line  Co.,  37953 

(2  documents) 
Texas  Eastern  Transmission  Corp.,  37954 
Texas  Gas  Gathering  Co.,  37954 
Trunkline  Gas  Co..  37955 
United  Gas  Pipe  Line  Co.,  37955 

(2  documents) 
Viking  Gas  Transmission  Co.,  37956 
Williston  Basin  Interstate  Pipeline  Co.,  37957 

Federal  Higtmay  Administration 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Paperwork  reduction:  withdrawn,  37906 


Federal  Procurement  Policy  Office 

NOTICES 

Irrevocable  letters  of  credit:  draft  policy  letter,  37990 

Service  contracting;  proposed  policy  letter,  37991 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Abboud,  Alfi«d  Robert;  correction,  37960 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices 

rVF  Australia,  Ltd..  et  al,  37960 
^    West  Boca  Medical  Center,  37962 

Food  and  Drug  Administration 

RULES 

Color  additives: 

D&C  Red  No.  17;  contact  lenses  coloring,  37868 
Human  drugs: 
Prescription  Drug  Marketing  Act  of  1987 — 
Wholesale  prescription  drug  distributors;  State 
licensing  guidelines,  38012 

PROPOSED  RULES 

Human  drugs: 
Prescription  Drug  Marketing  Act  of  1987 — 
Blood  and  blood  components  intended  for  transfusion; 
wholesale  prescription  drug  distributors;  State 
Ucensing  guidelines,  38027 
NOTICES 
Human  drugs: 
New  drug  applications — 
Barr  Laboratories,  Inc.;  correction.  38004 

Food  and  Nutrition  Service  - 

PROPOSED  RULES 
Child  nutrition  programs: 
Women,  infants,  and  children — 
Nutritional  risk  criteria;  review,  37882 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas — 
Gulf  Marine  Fabricators,  Inc.,  et  al;  manufacturing 
plants,  37915 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Service  Contract  Act;  sanctions  (Toshiba /Kongsberg), 
debarment  and  suspension,  37879 

Health  and  Human  Services  Department 

See  Family  Support  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health;  Public 
Health  Service;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Area  health  education  program;  correction,  38004 


Housing  and  UHMn  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

FHA-insured  adjustable  rate  mortgages;  refinancing,  38032 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  37970 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Grants: 
Indian  business  development  program,  37887 

Information  Security  Oversight  Office 

RULES 

fj'ational  security  information: 
U.S.  Postal  Service  Express  Mail;  secret  information 
transmittal,  38030 

Inter-American  Foundation  Board 

NOTICES 

Meetings;  Sunshine  Act,  38002 

interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Backup  withholding  due  to  incorrect  taxpayer 

identification  nimiber,  etc.;  CFR  correction,  37874 

PROPOSED  RULES 

Income  taxes:  I 
Qualified  retirement  plans,  nondiscrimination 

requirements;  and  employee  stock  ownership  plans, 
average  benefit  percentage  test  application,  37888 

Intemationai  Trade  Administration 

NOTICES  I 

Antidumping:  I 

Color  picture  tubes  from  Japan,  37915 

Erasable  programmable  read  only  memory 
semiconductors,  etc.  from  Japan,  37925 

Synthetic  methionine  from  Japan,  37926 
Antidumping  and  countervailing  duties: 

Administrative  protective  orders;  violations  sanctions, 
37914 
Countervailing  duties: 

Industrial  phosphoric  acid  from  Israel,  37926 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
State  intrastate  rail  rate  authority — 
New  Mexico,  37980 
Railroad  service  abandonment: 
CSX  Transportation,  37980.  37981 
(2  documents) 

Justice  Department 

See  Drug  &iforcement  Administration;  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Occupational  Safety  and 
Health  Administration 


Land  Management  Bureau 

RULES 

Public  land  orders 

Arizona,  37879 

Idaho.  37878 

Wyoming,  37878 
NOTICES 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  37978.  37979 
(2  documents) 

Nevada;  correction,  37979 

Utah.  37979,  37980 
(2  documents) 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  38002 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Future  of  U.S.  Space  Program  Advisory  Committee,  37984 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  37984 

National  Communications  System 

NOTICES 
Meetings: 
National  Security  Telecommunications  Advisory 
Committee.  37985 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

37985 
Grants  and  cooperative  agreements;  availability,  etc: 
Museum  services — 

General  operating  support  program  eta,  37986 

National  Institutes  of  Healtti 

NOTICES 

Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 
37965 
(2  documents) 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  37966 
National  Library  of  Medicine,  37966 
Recombinant  DNA  Advisory  Committee,  37965 
Research  Grants  Division  study  sections,  37966 

National  Labor  Relations  Board    . 

RULES 

Procedural  rules: 
Service  of  papers  by  parties;  transmissions  of  documents 
to  agency's  facsimile  machines,  37874 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management 
Gulf  of  Alaska,  Bering  Sea,  and  Aleutian  Islands 
groundfish,  37907 
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NOTICES 

Environmental  statements;  availability,  etc.: 

Alaska  groundfish.  crab,  and  halibut  fisheries;  cooredioiu 
38004 
Meetings: 

Emergency  striped  bass  research  study,  37928 

National  Sdanca  Foundatioa 
Nonccs 

Meetings: 
Continental  Dynamic  Review  Pmci  STOW 
Ecok^  Advisory  Panel,  37989 
Ecosystem  Studies  Advisory  Panel.  37989 
Instrumentation  and  Instrument  Development  Advisory 

Panel,  37987 
Population  Biology  and  Physiological  Ecology  AdviMiy 

Panel,  37987 
Systematic  Biology  Advisory  Panel,  37988 
Teadier  Preparation  and  EidnBceoent  ^peci^  FmphMiw 

Panel  et  al..  37988 

Navajo  and  Hapi  Indian  Relocation  CoRMniaaion 

RULES 

New  lands  grazing  regulations.  37868 

Navy  Dapartmant 

NOTICES 
Privacy  Act: 
Systems  of  records.  37930 

Nudaar  Regulatory  Comwiaalon 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wolf  Creek  Nuclear  Operating  C(»p..  37968 

Occupational  Safety  and  Healtti  Administration 

PROPOSED  BULES 

Safety  and  health  standards: 
HaaardoBS  waste  operatieas;  tr»iaig  ^sogfaas 
accreditation 
Hectfiags,  37902 

Oversight  Board 

NOTICES 
Meetings,  37993 

Penaion  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Valuation  of  plan  benefits  and  plan  assets  foUowing  mass 
withdrawal — 
Interest  rates,  37876 
Single  employer  plans: 
Valuation  at  plan  bcaefits — 
Interest  rates  and  factors.  37875 

Personnel  Management  OfHca 

RULES 

Excepted  service: 
Career  and  career  condttional  employment;  reader 
interpreter,  or  personal  assistant  positions.  37865 
PROPOSED  RULES 

Child  support  and/or  aliaony;  gacoishment  orders; 

processing,  37882 
Pay  under  General  Schedule: 
District  af  Columbia  government  eaqiloyees  tat  snpcrior 
qualifications  appointments:  eU^bility.  ^881 


NOTICES 

Agency  information  collection  activities  under  OMB  review.. 
37993 

Presidential  Documents 
PROCLAiumoas 
Special  observances: 
Give  the  Kid*  a  Ff^kting  Cliance  Week.  Nalionak  fProc. 

6177),  37851 
Historically  Black  Colleges  Week.  National  p>roc.  617^ 
37853 

Prisons  Bureau 

RULES 

Inmate  control,  ctistody.  care,  etc.: 
Central  inmate  monitoring.  38006 

Public  Health  Sarvica 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
NOTICES 
Agency  information  collection  activities  iHMier  OMB  review, 

37968 

Railroad  Raaremawt  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax.  37993 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  38003 

Securities  and  Enchanga  Cowmiaslon 

NOTICES 

Self-reguiaiory  organizations;  nnbsted  trading  privile^s: 

Cincinnati  Stock  Exchange,  Inc.,  37993 

Midwest  Stock  Exchange,  faic  379M 
Applications,  hearings,  determinations,  etc.: 

Citius-Delta  Fund,  Inc.,  37994 

Citius-Epslon  Fund.  Inc  37995 

Exel  Ltd.,  37995 

Public  utility  holding  onnpany  fflinga..  37996 

Small  Business  AdminlstraNon 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37997 

(2  documents) 
License  surrenders: 

Crosspoint  Investment  Corp.,  37998 
Meetings;  regional  advisory  councils: 

Connecticut,  37998 

Georgia,  37998 

Indiana.  37998 

Kentucky,  37998 

Mississippi,  37998 

North  Carolina,  37998 

South  Carolina,  37998 

Vermont,  37999 

Social  Security  Adminiatration 

NOmCES 

Agency  inConnetion  cottectian  activities  iiader  OMB  review 
37969 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Louisiana,  37903 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
38000      . 

Transportation  Dapartmant 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administration 

Traaaury  Department 

See  also  Internal  Revenue  Service;  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
37999,  38000 
(3  documents) 

United  States  Information  Agency 

NOTICES 

Art  objects  importation  for  exhibition: 
Islamic  Art  and  Patronage;  selections  ft"om  Kuwait,  38001 


Separate  Parts  In  This  Issue 

Justice,  Prisons  Bureau,  38006 


Part  II 

Department  o 


Part  III         1 1 

Department  tn  Health  and  Human  Servies,  Food  and  Drug 
Administration,  38012 

Part  IV         " 

Information  Security  Oversight  Office,  38030 

PartV         I' 

Department  cjf  Housing  and  Urban  Development,  38032 


Reader  Aida 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Proclamation  6177  of  September  11, 1990 

National  Give  the  Kids  a  Fighting  Chance  Week,  1990 

By  the  President  of  tlie  United  States  of  America 

A  Proclamation 

In  a  society  that  focuses  much  attention  on  physical  appearance,  looking 
"different"  can  be  very  difficult — especially  for  a  child.  Children  who  have 
some  kind  of  craniofacial  deformity  often  experience  rejection  and  emotional 
isolation  as  well.  Fortunately,  however,  a  number  of  organizations  throughout 
the  United  States  and  around  the  world  are  working  to  help  young  people  with 
craniofacial  disfigurement. 

The  International  Craniofacial  Foimdations,  Inc.,  its  affiliated  centers,  the 
National  Foundation  for  Facial  Reconstruction,  and  other  concerned  organiza- 
tions fund  research  and  education  programs  designed  to  aid  those  affected  by 
craniofacial  deformity.  Seeking  out  individuals  who  can  beneHt  from  their 
services,  these  organizations  have  also  funded  surgical  and  nonsui^cal  treat- 
ment for  more  than  10,000  patients  throughout  the  United  States  and  12 
countries. 

Efforts  to  ease  the  burdens  of  the  yotmigest  sufferers  of  craniofacial  deformi- 
ties— to  give  them  a  fighting  chance — ^merit  recognition.  This  week,  we  pay 
tribute  to  the  dedicated  men  and  women  who  are  working  on  behalf  of  these 
special  children  and  their  families. 

The  Congress,  by  House  Joint  Resolution  515  (Public  Law  101-371),  has 
designated  the  week  beginning  September  16, 1990,  as  "National  Give  the  Kids 
a  Fighting  Chance  Week"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  Slates  of 
America,  do  hereby  proclaim  the  week  beginning  September  16,  1990.  as 
National  Give  the  Kids  a  Fighting  Chance  Week.  I  call  upon  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  ceremonies  and  activi- 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


^^ 


FaJataI  RiwictMP  /  Vnl.  RR.  No.  17Q  /  VriAtKV.  fipntpmhpr  14.  IQOn  /  PrpniHtrntial  nnrumAntii 


VTKICt 


UMI 


ll-'R  Doc.  90-21963 
Filed  9-12-90;  4:31 
Billing  code  3195-apm 


Presidential  Documents 


Proclamation  6178  of  September  12, 1990 

National  Historically  Black  Colleges  Week,  1990 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  100  years,  our  Nation's  historically  Black  colleges  and  universi- 
ties have  been  committed  to  opportimity  and  academic  excellence.  At  a  time 
when  many  institutions  of  higher  learning  barred  their  doors  to  Blad(  Ameri- 
cans, these  colleges  and  universities  offered  minority  men  and  women  their 
best,  and  often  their  only,  opportunity  to  pursue  a  post-secondary  education. 
Today,  while  the  barriers  that  led  to  the  creation  of  separate  schools  for 
minority  students  have  been  eliminated  by  law,  America's  historically  Black 
colleges  and  universities  continue  a  great  tradition  of  educational  choice  and 
diversity. 

Since  the  first  of  these  institutions  was  established  over  a  century  ago, 
historically  Black  colleges  and  universities  have  played  a  significant  role  in 
the  social,  economic,  and  political  development  of  ^e  United  States.  Thou- 
sands of  their  students  worked  tirelessly  and  courageously  during  the  early 
years  of  the  civil  rights  movement  seeking  an  end  to  racial  discrimination  and 
segregation  in  the  United  States  and  calling  upon  their  fellow  Americans  to 
uphold  this  Nation's  promise  as  a  land  of  Hberty  and  opportimity  for  all.  Their 
graduates  have  advanced  to  distinguished  and  influential  careers  in  business, 
government,  education,  science,  engineering,  and  in  virtually  every  other  field 
of  endeavor.  Today  historically  Black  colleges  and  universities  offer  Ameri- 
cans of  all  backgrounds  rewarding  opportunities  to  gain  the  knowledge  and 
skills  needed  to  participate  more  fully  in  our  increasingly  technological  and 
competitive  world. 

In  recognition  of  the  exemplary  goals  and  achievements  of  historically  Black 
colleges  and  universities,  the  Congress,  by  Senate  Joint  Resolution  285,  has 
designated  the  week  beginning  September  9  and  ending  September  15, 1990,  as 
"National  Historically  Black  Colleges  Week"  and  has  authorized  and  request- 
ed the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  9  through  September  15, 
1990,  as  National  Historically  Black  Colleges  Week.  I  encourage  all  Americans 
to  observe  this  week  with  appropriate  programs,  ceremonies,  and  activities 
designed  to  express  our  appreciation  and  support  for  these  important  educa^ 
tional  institutions. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  12th  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


^^ 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part 


Sid 


UMI 


Career  and  Career  Conditional 
Employment 

AOniCY:  Office  of  Personnel 

Management. 

action:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  setting  forth  the 
requirements  for  noncompetitive 
conversion  of  employees  occupying 
reader,  interpreter,  or  personal  assistant 
positions  from  the  excepted  service. 
These  regulations  will  permit  employees 
who  have  at  least  1  year  of  satisfactory 
service  in  such  a  position  to  be 
converted  noncompetitively.  These 
regulations  are  necessary  to  implement 
Executive  Order  12685,  which  authorizes 
such  conversions. 
EFFECTIVE  DATES:  October  15, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Chloupek,  (202)  60&-O870. 
SUPPLEMENTARY  INFORMATION:  0PM 

issued  interim  regulations  to  implement 
E.0. 12685  on  April  3, 1990  (55  FR 12327). 
Comments  on  the  regulations  were 
received  from  one  Federal  agency.  The 
comments  suggested  the  deletion  of 
9  315.711(a)(2).  We  considered  these 
comments,  however,  the  regulations  will 
remain  as  published. 

These  regulations  were  developed  to 
retain  individuals  assigned  to  assist 
disabled  employees  and  who,  for 
reasons  beyond  management  control, 
are  in  positions  which  are  no  longer 
needed.  The  Executive  order  and  our 
regulations  recognize  that  when  a 
disabled  employee  resigns  or  is 
reassigned,  this  could,  in  some 
situations,  lead  to  the  separation  of 
readers,  interpreters,  and  personal 
assistants  because  these  incumbents 


serve  with  the  concurrence  of  the 
disabled  employee.  The  Executive  order 
and  the  regulations  provided  needed 
protection  in  the  situations  indicated. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  315 

Administrative  practice  and 
procedure.  Equal  employment  ° 
opportunity.  Government  employees. 
Handicapped 

U.S.  Office  of  Personnel  Management 
Constance  Berry  Newman, 
Director. 

PART  315— CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

Accordingly,  OPM  is  adopting  its 
interim  regulations  on  5  CFR  part  315 
published  at  55  FR  12327  on  April  3, 
1990,  as  final  without  change. 

[FR  Doc.  90-21696  Filed  9-13-00;  8:45  am] 
mxmO  CODE  632S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NII-44-AD;  AmdL  39-6728] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rules.     

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  737  series 
airplanes,  which  requires  inspection  of 
the  wings'  inboard  leading  edge  landing 
li^t  cavities  for  improperly  applied 
vapor  barrier  sealing,  and  rework,  if 
necessary.  This  amendment  is  prompted 
by  a  manufacturer's  quality  control 
report  which  indicated  that,  during 


production  assembly,  the  wings'  inboard 
fixed  leading  edge  vapor  barrier  may 
have  been  improperly  sealed.  In  the 
event  of  a  fuel  leak  into  either  wing's 
inboard  fixed  leading  edge,  fuel  vapors 
may  enter  the  landing  li^t  cavity.  This 
condition,  if  not  corrected,  could  result 
in  a  potential  fire  hazard  resulting  from 
fuel  vapor  ignition. 
EFFECnvE  date:  October  23, 1990. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Bray,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regiilations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  737  series  airplanes, 
which  requires  an  inspection  of  the 
wings'  inboard  leading  edge  landing 
light  cavities  for  improperly  applied 
vapor  barrier  sealing,  and  rework,  if 
necessary,  was  published  in  the  Federal 
Register  on  April  26, 1990  (55  FR  17631). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA), 
on  behalf  of  a  member  operator, 
requested  that  the  proposed  compliance 
period  be  extended  so  that  the 
inspection  could  be  accomplished  within 
a  schedule  "C  check.  In  addition,  the 
ATA  member  pointed  out  that  no 
operators  have  reported  findings-which 
justify  a  compliance  period  that  would 
require  operators  to  inspect  on  an 
unscheduled  basis.  The  FAA  does  not 
concur.  The  FAA  has  been  advised  that 
an  over-night  shutdown  is  ample  time  to 
perform  the  inspection  procedures 
outlined  in  Boeing  Service  Bulletin  73- 
57A1197,  dated  December  21, 1989.  In 
developing  the  compUance  time  required 
to  accomplish  the  modification,  the  cost 
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and  availability  of  the  modification,  and 
the  interim  safeguards,  the  FAA  has 
determined  that  the  compliance  time,  as 
proposed,  represents  the  maximum 
interval  of  time  allowable  for  affected 
airplanes  to  continue  to  operate  prior  to 
an  inspection/modificaticHi  without 
compromising  safety.  Farther,  regarding 
the  request  that  the  coiQpliance  time  be 
extended  to  the  next  "C  check,  since 
maintenance  sdtedules  may  vary  iroai 
operator  to  operator,  there  would  be  no 
assurance  that  the  modification  would 
be  accomplished  during  that  time.  Under 
provisions  of  paragraph  C  of  the  final 
rule,  however,  operators  may  apply  for 
the  approval  of  an  alternate  means  of 
compliance  of  adjustment  of  the 
compliance  time  if  sufficient  justification 
is  presented  to  the  FAA. 

Included  in  the  ATA  comment, 
another  member  requested  that 
paragraph  B.,  concerning  the  reporting 
requirement,  be  deleted  from  the 
proposed  rule.  This  ATA  member 
pointed  out  that  such  provisions  are 
appropriate  for  interim  actions  where 
the  FAA  needs  feedback  to  determine 
whether  additional  regulatory  action  is 
needed.  The  FAA  does  not  concur. 
When  the  unsafe  condition  addressed 
by  an  AD  appears  to  be  attributed  to  a 
manufacturer's  quality  control  (QC) 
problems,  such  a  reporting  requirement 
is  instrumental  in  ensuring  that  the  FAA 
is  able  to  gather  as  much  information  as 
possible  as  to  the  extent  and  nature  of 
the  QC  problem  or  QC  breakdown, 
especially  in  cases  where  this 
informati(H)  may  not  be  available 
through  other  estabUshed  means.  This 
information  is  necessary  to  ensiu^  that 
proper  corrective  action  is  implemented. 

A  comment  was  received  by  an 
operator  who  has  a  significant  number 
of  Model  737-2O0,  -30a  and  -400 
airplanes.  The  operator  had  no  objection 
to  the  proposed  AO  as  currently  written. 
Paragra{rfi  C  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  required 
the  adoption  of  the  rule  with  the 
changes  noted  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  1,800  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  850  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  7  manhours 
per  airplane  to  accomplish  the  required 


actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$238,00a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betwreen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  28, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  fix>m  the 
Rules  Docket. 

list  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptkm  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-448, 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737  series  airplanes, 
as  listed  in  Alert  Service  Bulletin 
737-57 A1197.  dated  December  21. 1989, 
certificated  In  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  fuel  vapor  leaks  into  the 
inboard  fixed  leading  edge  landing  light 
cavities,  resulting  in  fuel  vapor  ignition, 
accomplish  the  following: 

A  Within  the  next  180  days  after  the 
effectiye  date  of  this  AD,  inspect  the  wings' 
inlx>ard  leading  edge  landing  and  runway 
turn-off/taxi  light  cavities  for  improper  fuel 


vapor  liarrier  sealing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-57 A1197, 
dated  December  21, 1989.  If  the  sealing  is 
found  to  be  Improperly  applied,  rework  the 
vapor  barrier  sealing  prior  to  further  flight,  in 
accordance  with  the  service  bulletin. 

E  Within  10  days  after  the  inspection 
required  by  paragraph  A.  of  this  AD,  if 
configuration  discrepancies  are  discovered, 
snlmiit  a  report  of  findings  to  the  Manager, 
Seattle  Manufacturing  District  Office,  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington  98055- 
4056. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  AGO.  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  AGO. 

D.  Special  Qi^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattie, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1801  Lind  Avenue 
SW.,  Renton,  Washington  98055-^56. 

This  amendment  becomes  effective 
October  23. 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Leroy  A  Keith, 

Manager.  TYanaport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  90-^685  Filed  »-13-S0;  8:45  am] 
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14  CFR  Part  39 

[Docfcet  Na  «MIM-1«2-A0;  AmL  39-«743] 

AirwortMness  Directives;  Boeing 
Model  747  Seriee  Airplanes 

aqency:  Federal  Aviation 

Administi^tion  (FAA),  DOT. 

ACnow;  Fmal  rule. 

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires  a  one- 
time inspection  of  the  two  landing  gear 
selector  valve  installations,  and 
correction  of  improper  configurations,  if 
necessary.  This  amendment  is  prompted 
by  a  recent  Incident  in  which  a  Model 


747-400  landed  with  nose  and  body 
landing  gear  retracted  and  the  wing  gear 
down  and  locked,  due  to  improper 
configuation  of  the  landing  gear  selector 
valve  installations.  This  condition,  if  not 
corrected,  could,  result  in  additional 
partial  gear-up  or  all  gear-up  landing 
incidents. 

EFFECTIVE  DATE:  October  5. 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mahinder  K.  Wahi.  Seattie  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM;-130S; 
telephone  (206)  227-2673.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  1601  lind  Avenue  S,W.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  Recentiy, 
a  Boeing  Modd  747-400  series  airplane 
made  a  partial  gear  up  landing  with  the 
two  body  gear  and  the  nose  gear  up.  The 
airplane  landed  on  the  two  wing  gear 
and  the  nose  gear  doors.  The  airplane 
sustained  minor  damage  to  the  nose 
landing  gear  doors  and  support 
structure.  Ground  investigation 
determined  that  the  crew  was  unable  to 
extend  the  nose  and  body  gear  due  to  a 
missing  bolt  and  nut  in  the  mechanical 
linkage  between  the  nose  and  body  gear 
selector  valve  and  the  selector  valve 
input  quadrant.  This  also  prevented 
alternate  extension  due  to  hydraulic 
pressure  being  applied  continuously  to 
the  gear  up  polls  of  the  affected  gear 
retract  actuators.  Further  investigation 
revealed  that  the  attachment  nut  of  the 
input  crank  mechanism  to  the  wing  gear 
selector  valve  was  also  missing; 
however,  the  bdlt  was  in  place.  It  was 
discovered  that  two  types  of  bolt/nut 
installations  are  in  use  in  the  selector 
valve  assembly:  one  uses  a  drilled  bolt 
and  a  castellated  nut  secured  with  a 
cotter  pin,  the  other  uses  an  undrilled 
bolt  and  a  self-locking  nut.  The 
manufacturer  reported  finding  a  selector 
valve  installation  which  had  a 
castellated  nut  installed  without  a  cotter 
pin  on  a  new,  yet  to  be  delivered 
airplane.  This  condition,  if  not  corrected, 
could  result  in  additional  partial  gear-up 
or  all  gear-up  landings. 

The  FAA  has  reviewed  and  approved 
Boeing  Telegraphic  Service  Bulletin  747- 
32-2361,  dated  September  7, 1990,  which 
describes  the  procedures  for  a  one-time 
inspection  of  die  nose/body  and  wing 
landing  gear  selector  valve  installations, 


and  correction  of  any  improper 
configiu'ations.  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  a 
one-time  inspection  of  the  landing  gear 
selector  valve  installations,  and 
correction  of  any  improper 
configurations,  i  necessary,  in 
accordance  with  the  service  bulletin 
previously  described.  Additionally, 
operators  are  required  to  submit  a  report 
of  their  inspection  findings  to  the  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procediu«  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
0MB  Control  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
witii  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  fi'om  the  Rules  Docket. 

List  of  Subjecte  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regidations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  GFR IIM. 


{39.13   [Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747  series 

airplanes,  line  position  002  through  803, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  partial  gear-up  or  all  gear-up 
landings,  accomplish  the  foUowring: 

A  Within  30  days  after  the  effective  date 
of  this  Airworthiness  Directive  (AD),  iiupect 
the  nose  and  body  gear  selector  valve 
installation  and  the  wing  gear  selector  valve 
installation  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-32-2361,  dated 
September  7, 1990.  Correct  any  discrepancies 
found  in  the  installation  prior  to  further  flight 

B.  Within  10  days  after  completion  of  the 
inspection  required  by  this  AD,  submit  a 
report  of  findings  of  any  improper 
configuration  to  the  FAA,  Seattle 
Manufacturing  Inspection  District  Office, 
ANM-108S.  1801  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  report  must 
include  the  line  number  of  the  airplane 
inspected,  the  number  of  cycles,  and  the 
inspection  findings. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Inspector  (PI),  who 
will  either  concur  or  comment,  and  then  send 
it  to  the  Manager,  Seattle  Aircraft 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  ab«ady  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  The  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattie, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW,.  Renton,  Washington. 

This  amendment  becomes  effective 
October  5, 1990. 
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Issued  in  Renton.  Washington,  on 
September  7, 199a 
UroyA.KaUh. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  90-21079  Filed  9-13-90: 8:45  am] 
MUMO  cow  4ti»-ia-ii 


14CFRPart39 

[Docktt  Na  89-NM-273-AO;  Amdt  39- 
6726] 

Alrworthinesa  Directtvet;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 

ACnow  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  currently 
requires  inspection  and  replacement  if 
necessary,  of  the  wing  outboard  leading 
edge  slat  control  rods.  This  amendment 
revises  the  AD  applicability  to  require 
inspection  of  additional  airplanes.  Also, 
this  amendment  requires  the 
replacement  of  the  outboard  leading 
edge  slat  control  rod  end  bearings  and 
attach  bolt  on  certain  wing  outboard 
leading  edge  slat  control  rods.  This 
amendment  is  prompted  by  the  report  of 
additional  airplanes  that  could  be 
operating  with  outboard  wing  leading 
edge  slat  control  rods  that  are  subject  to 
cracking.  There  are  also  reports  of  the 
failure  of  the  outboard  leading  edge  slat 
control  rod  attach  bolts  caused  by  high 
friction  in  the  bushings  and  control  rod 
end  bearings.  This  condition,  if  not 
corrected,  could  result  in  loss  of  ability 
to  control  the  position  of  the  affected 
slat,  which  could  adversely  affect  the 
controllability  of  the  airplane. 

EFFECm^  date:  October  23, 1990. 

ADDRESSES:  The  applicable  service 
information  may  bie  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FURTMER  IWrORMATWW  CONTACT: 
Mr.  Stanton  R.  Wood,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S:  telephone  (206)  227-2772. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPt^MENTARV  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 


8&-16-01,  Amendment  39-6782  (54  FR 
31509,  July  31, 1969),  applicable  to 
certain  Boeing  Model  767  series 
airplanes,  to  require  the  inspection  and 
replacement,  if  necessary,  of  the  wing 
outboard  leading  edge  slat  control  rods, 
and  to  require  replacement  of  the  wing 
outboard  leading  edge  slat  control  rod 
ends  and  attach  bolt,  was  published  in 
the  Federal  Register  on  January  26, 1990 
(55  FR  2871). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requested  that  the 
compliance  period  for  replacement  be 
increased  from  18  months  to  24  months 
(or  2,500  landings)  after  the  effective 
date  of  the  proposed  rule,  whichever 
occurs  first.  This  would  permit 
modification  during  a  scheduled  main 
base  visit.  Because  no  further 
justification  was  given  for  the  proposed 
extension,  the  FAA  does  not  concur 
with  this  commenL  The  compliance  time 
of  18  months  for  replacement  was 
developed  based  on  the  data  available 
to  the  FAA,  and  represents  what  was 
determined  to  be  the  maximum  interval 
of  time  allowable  wherein  the 
replacement  could  reasonably  be 
accomplished  and  an  acceptable  level  of 
safety  could  be  maintained. 

Several  commenters  expressed 
concern  about  the  availability  of  rod 
end  assemblies  and  bolts.  The  FAA  is 
currently  unaware  of  any  parts 
availability  problems.  Further,  the 
manufacturer  has  advised  the  FAA  that 
ample  parts  are  available.  Therefore,  the 
final  rule  is  not  changed. 

One  commenter  stated  that  the  frozen 
rod  end  bearings  probably  caused  the 
problem  with  the  rods;  therefore,  the 
repetitive  inspection  times  of  the  pre- 
June  1983  control  rods  should  be 
increased.  The  FAA  does  not  agree  with 
this  comment.  The  FAA  has  determined 
that  the  cracking  of  the  rods  has  been 
attributed  to  manufacturing-induced 
stresses  and  not  from  failed  rod  end 
bearings. 

Paragraph  D.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternate  means  of  compliance. 

Since  issuance  of  the  NPRM.  the  FAA 
has  reviewed  and  approved  Boeing 
Boeing  Service  Bulletin  767-57-0021. 
Revision  2,  dated  )uly  26, 1990.  This 
revision  to  the  service  bulletin  merely 
provides  instructions  for  removing  and 
installing  the  rod  ends.  It  has  no  other 
impact  upon  compliance  with  this  rule. 
Therefore,  the  final  rule  has  been 
revised  to  reference  Revision  2  to  the 
service  bulletin  as  nn  additional 
acceptable  service  information  source. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are.  approximately  271  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  193  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  21  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Required  parts 
costs  are  estimated  to  be  $5,500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,223,620. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
'contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

AuthotHy:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 


I36.13   (Amendadl 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6282  (54  FR 
31509,  July  31, 1980),  AD  80-16-01.  with 

the  following  new  airworthiness 
directive: 

Boaing:  Applies  to  Model  767  series 
airplanes.  listed  in  Boeing  Service 
Bulletin  767-57-0021,  Revision  1,  dated 
September  14, 1989.  certificated  in  any 
categoty.  Compliance  required  as 
indicated,  onkss  previously 
accomplished 
To  detect  cracks  in  tiie  outboard  wing 
leading  edge  slat  control  rods,  accomplish  the 
following: 

A.  For  airplanes  identified  as  Croup  1: 
Within  the  next  1.200  landings  or  9  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  unless  accomplished  within  the 
last  800  landings  or  6  months,  whichever 
occiuv  later,  visually  inspect  the  wing 
outboard  leading  edge  slat  control  rods  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767- 
57-0021,  dated  August  25, 1988.  Revision  1, 
dated  September  14, 1989,  or  Revision  2, 
dated  July  26. 199a 

1.  If  the  date  of  manufacture  (stamped  on 
the  control  rod)  is  June  1983  or  later,  no 
further  inspection  is  required. 

2.  If  the  dale  of  manufacture  is  illegible  or 
is  prior  to  June  1983,  ultrasonically  inspect 
the  control  rods  for  cracks  in  accordance 
with  Figure  1.  of  Boeing  Service  Bulletin  767- 
57-002t  dated  August  25, 1988,  or  later 
revisions  through  Revision  2,  dated  July  26, 
1990.  If  cracks  or  fractures  are  detected, 
replace  prior  to  further  flight,  in  accordance 
with  Figiue  2.  of  the  service  bulletin.  Repeat 
the  ultrasonic  Inspection  of  the  control  rods 
manufactured  prior  to  Jime  1983  at  intervals 
not  to  exceed  t.000  landings  or  15  months, 
whichever  ooours  first 

a  Installation  (rf  control  rods  manufactured 
June  1983,  or  later,  constitutes  terminating 
action  for  the  inspection  requirements  of 
paragraph  AJZ.  of  this  AD. 

C.  For  airplanes  identified  as  Group  1  and 
Group  2:  Witfiin  the  next  2,500  landings  or  18 
months,  whichever  occurs  first  replace  fte 
outboard  leading  edge  slat  control  rod  ends 
and  attach  bolt  in  accordance  with  Figure  3 
of  Boeing  Service  Bulletin  767-57-0021. 
Revision  1,  dated  September  14, 1989,  or 
Revision  Z,  dated  July  28,  lOOa 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aira^-Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Nota:  The  request  shouki  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PQ.  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 

-   operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
^  appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 


request  to  Boeing  Commercial  Airplane 
Croup.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 

This  amendment  supersedes 
Amendment  39-6282.  AD  80-16-01. 

This  amendment  becomes  effective 
October  23. 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc  90-21686  FUed  9-13-00;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  9»-H»-79-My,  Amdt  S»-«72S1 

Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMAIIV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires  the 
inspection  of  the  nacelle  strut  diagonal 
brace  for  cracking,  and  replacement  if 
necessary.  This  amendment  is  prompted 
by  a  recent  report  of  fracture  of  a 
nacelle  strut  diagonal  brace.  This 
condition,  if  not  corrected,  could  lead  to 
engine  separation, 
EFFECTIVE  OATC:  October  23. 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  Tliis  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington. 

FOR  FURTHER  INFORNIATtON  CONTACT 

Mr,  Steven  C.  Fox.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2777. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1801  Lind  Avenue.  SW., 
Renton,  Washington  98055-1056. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  747  series  airplanes,  which 
requires  the  inspection  of  the  nacelle 
strut  diagonal  brace  for  cracking,  and 
replacement  if  necessary,  was 
published  m  the  Federal  Register  on 
May  24. 1990  (55  FR  21388). 


Interested  persons  have  been  afforded 
an  o|q>ortiinity  to  participate  in  tiie 
mating  of  diis  amendment  Due 
consideration  has  been  ^ven  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  member 
operators,  expressed  no  objection  to 
adoption  of  the  proposed  rule. 

A  foreign  operator  of  Boeing  747 
airplanes  suggested  that  the  rule  should 
be  revised  to  allow  credit  for  "touch- 
and-go"  training  flights.  This  suggestion 
is  similar  to  the  requirements  of  the 
Supplemental  Structural  Inspection 
Document  (SSID)  required  by  AD  84-21- 
02.  Amendment  30-4936  (49  FR  44890. 
November  13, 1984).  The  FAA  concurs 
and  the  fmal  rule  has  been  revised  by 
adding  a  new  paragraph  D.  to  specify 
that  two  "touch-and-go"  training  flights 
may  be  considered  equivalent  to  one 
flight  cycle.  The  FAA  has  determined 
that  this  is  appropriate  since  the  landing 
load  spectrum  does  not  include  thrust 
reverse. 

Paragraph  E.  of  the  Hnal  rule  has  beeii 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternative  means  of  comphance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  die  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  die  rule  with  the  changes 
described  above.  Those  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are  approximately  783  Model 
747  series  airplanes  of  die  affected 
'  design  in  the  worldwide  fleet.  It  is 
estimated  that  174  airplanes  of  U.S. 
registry  will  be  affected  by  Uiis  AD,  that 
it  will  take  approximately  36  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
Hgures.  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$250,560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rules  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
''maior  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "siyiificant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
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economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Rides  Docket. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutiMrity:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  13, 1983);  and  14  CFR  11.89. 

S  39.13   [Amended} 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boemg:  Applies  to  Model  747  series 

airplanes,  line  numbers  1  through  783. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  engine  separation,  accomplish 

the  following: 

A.  Prior  to  the  accumulation  of  10,000  total 
flight  cycles  or  within  the  next  1,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  either  a 
detailed  visual  inspection  or  an  ultrasonic 
inspection  of  the  nacelle  strut  diagonal 
braces  for  cracks  in  accordance  with  Boeing 
Service  Bulletin  747-54-2123.  dated  March  1. 
1990.  Repeat  these  inspections  as  follows: 

1.  If  the  immediately  preceding  inspection 
was  accomplished  visually,  the  next 
inspection  must  be  conducted  within  1,000 
fli^t  cycles. 

2.  If  the  immediately  preceding  inspection 
was  accomplished  ultrasonically,  the  next 
inspection  must  be  conducted  within  3,000 
flight  cycles. 

B.  If  cracking  is  found,  replace  the  nacelle 
strut  diagonal  brace  with  a  serviceable  brace 
prior  to  further  flight. 

C.  Replacement  of  the  nacelle  strut 
diagonal  brace  with  a  new  production 
diagonal  brace,  which  has  revised  internal 
and  external  surface  finish,  in  accordance 
writh  the  method  described  in  Boeing  Service 
Bulletin  747-54-2123,  dated  March  1, 1990, 
constitutes  terminating  action  for  the 
inspections  required  by  paragraph  A.  of  this 
AD. 

D.  For  the  purposes  of  compliance  with  this 
rule,  two  "touch-and-go"  training  flights  may 
be  considered  equivalent  to  one  flight  cycle. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  witii  the  requirements  of  this  AD. 

All  persons  ejected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Kenton,  Washington. 

This  amendment  becomes  effective 
October  23, 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Datrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  90-21688  Filed  »-13-90;  8:45  am] 

BIUJNO  COOC  4S10-13-«i 


14  CFR  Part  39 

[Docket  No.  89-NII-47-A0;  AmdL  39-«732] 

Airworthinass  Directives;  Boeing 
Modal  757  Sarias  Airplanaa 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnOH:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  757  series 
airplanes,  which  requires  detailed  visual 
inspection  and  replacement  if 
necessary,  of  the  fixed  trailing  edge 
upper  panel  support  beam  clips. 
Eventual  replacement  of  all  clips  with 
newly  designed  clips  is  also  required. 
This  amendment  is  prompted  by  reports 
of  fractiu'ed  support  beam  clips.  This 
condition,^  if  not  corrected,  could  lead  to 
the  loss  of  an  upper  wing  fixed  trailing 
edge  panel  from  the  airplane  with 
possible  damage  to  the  hydraulic  lines 
and  other  structure. 
EFFECTIVE  DATE:  October  23, 1990. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Nordiwest 
Mountain  Region.  Transport  Airplane 


Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Rodriguez,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2779. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801,  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
8UPPUEMENTARV  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  a  detailed  visual 
inspection  and  replacement  if 
necessary,  of  the  fixed  trailing  edge 
upper  panel  support  beam  clips  and 
eventual  replacement  of  all  clips  with 
newly  designed  clips,  was  published  in 
tiie  Federal  Register  on  May  9. 1989  (54 
FR  19905). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  submitted  comments  on 
behalf  of  its  members: 

One  ATA  member  requested  that  the 
phrase  "unless  previously  accomplished 
within  the  last  600  landings"  be  included 
as  a  condition  of  paragraph  A.  of  the 
proposed  rule.  The  FAA  has  determined 
that  the  phrase  "unless  previously 
accomplished"  in  the  applicability 
statement  clearly  states  the  intent  of  the 
FAA's  position.  Nonetheless,  this 
statement  has  been  added  so  that  the 
final  rule  is  clearly  understood. 

Another  ATA  member  reported  that 
the  clips  described  in  Boeing  Service 
Bulletin  757-57-0027  have  a  design 
deficiency  affecting  the  fit  This  member 
requested  that  the  adoption  of 
paragraph  B.  should,  therefore,  be 
contingent  upon  the  completion  of  the 
development  and  availability  of  an 
effective  design  change.  The  FAA 
concurs.  Since  issuance  of  the  NPRM, 
the  FAA  has  reviewed  and  approved 
Boeing  Bulletin  757-57-0027,  Revision  1, 
dated  March  15, 1990.  This  revision 
describes  a  new  kit  with  redesigned 
clips  and  instructions  to  modify  the  clips 
in  the  original  kit  to  eliminate  the  design 
deficiency  affecting  the  fit.  Paragraphs 
B.  and  C.  of  the  final  rule  have  been 
revised  to  cite  this  revision  of  the 
service  bulletin  as  the  appropriate 
service  information  source. 

A  third  ATA  member  requested  that  a 
statement  be  added  to  paragraph  B. 
which  indicates  that  accomplishment  of 
paragraph  B.  (replacement  with  newly 
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designed  clipsglterininates  the  inspection 
requirements  of  paragraph  A.  The  FAA 
concurs  and  paragraph  B.  of  the  final 
rule  has  been  revised  to  reflect  this 
change.  A  statement  has  also  been 
added  to  para^ph  C  to  indicate  that 
replacement  of  all  affected  clips  with 
newly  designed,  or  modified  dips^nd 
spacers,  constitutes  terminating  action 
for  the  inspections  required  by  this  AD. 

Paragraph  D.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  These  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  n4e. 

There  are  approximately  141  Model 
757  series  airplanes  of  the  affected 
design  in  the  woridwide  fleet  It  is 
estimated  that  122  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
required  parts  is  estimated  to  be  $547 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $110,654. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  nde  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1]  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  from  the 
Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 


Adoption  of  the  AnModment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
Januaiy  12, 1983):  and  14  CFR  11.89. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


:  AppUea  to  Model  757  series  airplanes 
listed  in  Boeing  Service  Bulletin  757-57- 
0027.  dated  April  28. 1988,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  fixed  trailing  edge 
upper  panel  support  beam  clips  and 
consequent  damage  to  airplane  structure  and 
hydraulic  lines,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  600  total 
landings,  or  within  the  next  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  600  landings,  and  thereafter  at 
intervals  not  to  exceed  600  landings,  perfonn 
a  detailed  visual  inspection  for  cracks  in  the 
flxed  trailing  edge  upper  panel  support  beam 
clips,  in  accordance  with  Boeing  Service 
Bulletin  757-57-0027,  Revision  1.  dated  March 
15. 1990. 

B.  Replace  cracked  clips  with  the  newly 
designed  clips  in  kit  number  012N8860-1  or 
clips  in  kit  number  012Ne546-l  after 
modifying,  in  accordance  with  Boeing  Service 
Bulletin  757-57-0027.  Revision  1.  dated  March 
15. 1990.  Upon  completion,  this  action 
tenninates  the  inspections  required  by 
paragraph  A  of  this  AD,  for  those  dips 
replaced. 

C.  Within  3,000  landings  after  the  effective 
date  of  this  AD,  replace  all  affected  clips  with 
newly  designed  or  modified  clips  and 
spacers,  in  accordance  with  Boeing  Service 
Bulletin  757-57-0027.  Revision  1,  dated  March 
15, 1990.  Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certincation  OfTice  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO.  and  a 
copy  sent  to  the  cognizant  Principal  Inspector 
(PI).  The  PI  will  then  forward  comments  or 
concurrence  to  the  Seattle  ACO. 

E.  Special  flight  permiU  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  luive  not  already  received  the 
apiRopriate  service  documents  from  the 
Baaubcturer  may  obtain  copies  upon 
request  to  Boeing  Commerdal  Air^aae 
Group.  P.O.  Box  3707.  Seatde. 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  WOl  Lind  Avenue 
SW.,  Renton,  Washington. 

litis  amendment  becomes  effective 
October  23, 199a 

Issued  in  Renton.  Washington,  on 
September  S,  1990. 
Laroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  90-21683  Filed  9-13-90: 8:45  am] 
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14  CFR  Part  39 

[Docket  No.  99-NM-102-AD;  AmdL  99- 
6729] 

AirworlMnMO  DirMtlves;  British 
AMMpac*  Model  BAG  1-11  200  and 
400  Serle*  Airplanes 

AOKNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTIOW:  Final  rule 

SUKMUUIV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAC 1-11  200  and  400  series 
airplanes,  which  requires  the 
installation  of  two  pairs  of  temperature 
sensors  in  the  auxiliary  power  unit 
(APU)  air  intake 'plenum!  This 
amendment  is  prompted  by  a  report  of 
an  internal  in-flight  fire  in  the  APU 
which  remained  undetected  until  after 
the  airplane  had  landed.  This  condition, 
if  not  corrected,  could  result  in  an 
undetected  in-flight  fire  in  the  APU. 

EFFCCnVE  OATC  October  23. 1990. 

ADDfiE9SEt:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113:  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  96055-4056. 
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SUrPLEMCNTARV  WtroRMA-nON:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airwortliiness  directive,  applicable  to  all 
British  Aerospace  Model  BAC 1-11  200 
and  400  series  airplanes,  which  requires 
the  instaUation  of  two  pairs  of 
temperature  sensors  in  the  auxiliary 
power  unit  (APU)  air  intake  plenum, 
was  published  in  the  Federal  Register  on 
lune  15. 1990  (55  FR  24253). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  24  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  required  parts  is  $3,350.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $301,700. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Rules  Docket 

List  of  Subjects  in  14  CFR  part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  Model  BAC  1- 
11  200  and  400  series  airplanes, 
certiHcated  in  any  category.  Compliance 
is  required  within  30  days  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished. 

To  provide  auxiliary  power  unit  (APU)  air 
intake  plenum  overheat  detection, 
accomplish  the  following: 

A.  Install  temperature  sensors  in  the  APU 
air  intake  plenum,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  49-A- 
PM5955.  Issue  1,  dated  April  13, 1988. 

B.  An  alternate  means  of  compliance  or 
ad)U8tment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  PLC. 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414.  Dulles  International  Airport. 
Washington,  DC  20041-0414.  These 
doctmients  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington. 

This  amendment  becomes  effective 
October  23, 1990. 

Issued  in  Renton,  Washington,  on 
September  5. 1990. 
Danell  M.  Pederson, 

Acting  Manager,  Transport  Aiiplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  90-21687  Filed  9-13-90;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  90-CE-M-AD;  Amendment  39- 
6724] 

Airworthiness  Directives;  FUJI  Heavy 
industries.  Ltd^  IModel  FA-200 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  FUJI  Heavy  Industries, 
Ltd.,  Model  FA-200  airplanes  which 
require  inspections  and  modifications, 
as  applicable,  of  the  control  column  tube 
and  the  rudder  pedal  system.  Fracture  of 
the  control  coltunn  during  acrobatic 
flight,  and  possible  jamming  of  the 
rudder  pedals  due  to  over  travel  have . 
been  reported.  The  proposed  actions 
will  preclude  loss  of  control  of  the 
airplane. 

EFFECnVE  date:  October  22. 1990. 
ADDRESSES:  Service  Bulletin  (S/B)  No. 
200-002,  Revision  C  dated  June  5. 1989. 
S/B  No.  200-008.  Revision  B.  dated  May 
30. 1989,  Technical  Bulletin  (T/B)  No. 
200-020,  dated  May  30. 1989,  and  T/B 
No.  200.022,  dated  June  5, 1989, 
applicable  to  this  AD.  may  be  obtained 
from  FUJI  Heavy  Industries.  Ltd.,  Subaru 
Building,  Shinjuku,  Tokyo,  Japan.  This 
information  may  also  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dirian,  FAA,  Small  Transport 
Section,  Los  Angeles  Aircraft 
Certification  Office.  3229  E.  Spring 
Street.  Long  Beach,  California  9080fr- 
2425:  Telephone  (213)  988-5234. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  initial  and  repetitive 
inspections  of  the  gust  lock  pin  holes 
and  adjacent  area  for  cracks  or  burrs. 
and  for  proper  rudder  pedal  travel  stop 
clearance,  correct  brake  master  cylinder 
rod  length,  and  sufficient  brake  link 
over-centering  force  on  certain  FUJI 
Model  FA-200  airplanes  was  published 
in  the  Federal  Register  on  June  8, 1990 
(55  FR  23446). 

The  proposal  resulted  from  reports 
that  a  section  of  the  control  column 
assembly  on  a  FUJI  Model  FA-200 
airplane  fractured  during  an  aerobatic 
fli^t.  Tlie  fracture  resulted  fi^m  a 
fatigue  crack,  which  emanated  at  the 
gust  lock  pin  holes.  There  is  also  the 
possibility  that  the  rudder  control 


system  on  these  model  airplanes  may 
jam  due  to  improper  adjustment  of  tlie 
rudder  pedal  atop,  or  incorrect  brake 
master  cylinder  rod  length  and 
corresponding  brake  link  over-centering 
force. 

Consequently,  FUJI  Heavy  Industries, 
Ltd.,  issued  S/B  No.  200-008.  Revision  B. 
dated  May  30. 1989.  which  requires 
initial  and  repetitive  inspections  of  the 
gust  lock  pin  holes  and  adjacent  area  for 
cracks  or  burrs,  and  S/B  No.  200-002, 
Revision  C,  dated  June  5, 1989,  which 
requires  initial  and  repetitive 
inspections  for  proper  rudder  pedal 
travel  stop  clearance,  correct  brake 
master  cylinder  rod  length,  and 
sufficient  brake  link  over-centering 
force.  1 1 

The  Japanese  Civil  Aviation  Bureau 
(JCAB),  whidi  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in 
Japan,  classifled  these  service  buUetins 
and  the  actions  recommended  therein  by 
the  manufacturer  as  mandatory  to 
assure  the  continued  airworthiness  of 
the  affected  airplanes. 

On  airplanes  operated  imder  Japanese 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  JCAB, 
combined  with  FAA  review  of  pertinent 
documentation,  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
FUJI  Heavy  Industries,  Ltd.,  S/B  No. 
200-008,  Revision  B,  dated  May  30, 1989, 
and  S/B  No.  200-002,  Revision  C,  dated 
June  5, 1989.  and  the  mandatory 
classification  of  these  service  bulletins 
by  the  JCAB^  and  concluded  that  the 
condition  addressed  by  S/B  No.  200-008, 
Revision  B,  and  S/B  No.  200-002, 
Revision  C  was  an  unsafe  condition  that 
may  exist  on  other  airplanes  of  this  type 
certificated  for  operation  in  the  United 
States. 

Accordingly,  the  FAA  proposed  an 
amendment  to  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
on  this  subject.  Interested  persons  were 
afforded  an  opportunity  to  comment  on 
the  proposal.  No  comments  or 
objections  were  received  on  the 
proposal  or  the  FAA  determination  of 
the  related  cost  to  the  public. 
Accordingly,  the  amendment  is  adopted 
as  proposed 

The  FAA  has  determined  that  this 
regulation  requires  an  approximate 
inspection  cost  of  $80  per  airplane,  but 


there  are  no  U.S.  registered  airplanes  of 
this  type  at  this  time.  Therefore,  since 
the  cost  of  compliance  is  zero  at  this 
time,  there  is  no  significant  financial 
impact  on  any  small  entities. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89, 

$39.13    [Amwided] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

FUJI  Heavy  industries  Ltd:  Applies  to  Model 
FA-200  (all  serial  numbers]  airplanes 
certiflcated  in  any  category. 

Compliance:  Required  as  indicated  in  the 
)>ody  of  the  AD  after  tHe  effective  date  of  this 
AD.  unless  already  accomplished. 

To  preclude  the  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
(TIS)  and  every  100  hours  TIS  thereafter 

(1)  Inspect  the  gust  lock  pin  holes  in 
accordance  with  FUJI  Service  Bulletin  (S/B) 
No.  200-008,  Revision  B.  dated  May  30. 1989. 
for  burrs  and  cracks  in  and  around  the  gust 
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lock  pin  holes  using  a  lOx  magnifying  glass. 
Before  further  flight 

(i)  Remove  burrs  in  accordance  with  the 
instructions  of  S/B  No.  200-008.  Revision  B: 
and 

(ii)  If  crad(B  are  found,  replace  the  control 
column  with  a  serviceable  airworthy  unit 

(2)  Inspect  the  rudder  control  system  in 
accordance  with  S/B  No.  200-002,  Revision  C 
dated  June  S.  1989.  Before  further  flight: 

(i)  Adjust  and/or  modify  rudder  stop 
clearance  if  required  in  accordance  with  the 
instructions  in  S/B  No.  200-002,  Revision  C 

(ii)  Adjust  the  brake  master  cylinder  rod 
length  in  accordance  with  the  instructions  in 
S/B  No.  200-002.  Revision  C. 

(iii)  If  the  brake  link  over  centers  when  a 
force  of  less  than  44  lbs.  (20  kg)  is  applied, 
replace  the  defective  parts  in  accordance 
with  the  instructions  in  S/B  No.  200-002. 
Revision  C  and  retest. 

(b)  Upon  incorporating  an  improved  control 
column  in  accordance  with  FUJI  Technical 
Bulletin  (T/B)  No.  200-020.  dated  May  30. 
1989,  the  repetitive  inspections  of  the  control 
column  speciHed  in  paragraph  (a)(1)  of  this 
AD  may  be  discontinued. 

(c)  Upon  incorporation  of  T/B  No.  200-022. 
dated  June  5, 1969: 

(1)  The  inspection  interval  for  verifying  the 
cylinder  rod  length  specified  in  paragraph 
(a)(2)(ii)  of  this  AD  may  be  increased  to  1,000 
hours  TIS:  and. 

(2)  The  repetitive  brake  link  over-centering 
test  specified  in  paragraph  (a)(2)(iii)  of  this 
AD  may  be  discontinued. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times,  which  provides  an 
equivalent  level  of  safety,  may  be  approved 
by  the  Manager.  Los  Angeles  Aircraft 
Certification  Office.  3229  E.  Spring  St..  Long 
Beach.  California  9080&-2425:  Telephone  (213) 
968-5200. 

Note:  Hie  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  Aircraft  Certification 
OfRce. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  FUJI  Heavy  Industries. 
Ltd.,  Subaru  Building,  Shinjuku.  Tokyo.  Japan; 
or  may  examine  these  documents  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
October  22. 1990. 

Issued  in  Kansas  City.  Missouri,  on 
September  4. 1990. 
Baiiy  D.  Clements. 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  90-21680  Filed  9-13-90:  8:45  am) 
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UCFRPartM 

(DoGlMt  Na  WMW-2S-A0t  ibndt  3M7»] 

Alrwerthlnaw  DlitM»— ,  Boeing 
Modal  727  Series  Airplanes 

AOlMev:  Federal  Aviatian 
A  JmiuisUatt—  (FAA).  DOT. 
IkCnomnatAnie. 

■uSMiaiiY.  This  —lendmenl  taper<edg« 
an  existing  akmrthinaas  dradive  (AD). 
appficaUe  to  Boeing  Model  727  series 
ainriaies,  whicb  current^  requires  an 
internal  or  external  inspection  for  cradtt 
and  repair,  if  neoessarj!,  of  the  forward 
cargo  compartaieal  sidcwaS  frames. 
Hut  amemlmait  will  eMsdoate  die 
current  <qrtion  sf  an  external  inspection. 
This  amenKlment  is  |«ouip<ed  by  a 
reassessment  of  the  external  i»pection 
procedore.  This  condition,  if  not 
corrected,  coakl  resvlt  in  failore  of  die 
forward  feselage  frames  and 
depressarization  of  the  aiiplane. 
EFFECmrE  date:  October  23.198a 
AOCNIESSES:  The  applicable  service 
information  may  be  obtamcd  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
08124.  This  information  aiay  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
DirectOTate,  1101  Lkid  Avenoe,  SW.. 
Ronton,  Washington. 
FOR  nNnVEM  MFORMATIONCOimiCr: 
Ms.  Kathi  N.  Ishimaru,  Seattle  Aircraft 
Certification  Office.  Airframe  Branch, 
ANM-t20S:  telephone  (206)  227-277a 
Mailing  address:  FAA.  Transport 
Airplane  Directorate.  Nordnvest 
Mountain  Region.  1601  Lind  Avenue 
SW..  Renton.  Washington.  98055-405& 

vjmjammtmcf  mmamtmoH.  A 

proposal  to  amend  part  39  of  the  Federal 
AviatioB  Regolatioiis  by  soperseding  AD 
83-02-08.  Amendment  aft-'l&ia.  (48  FR 
6955,  February  17. 1S83).  an>licable  to 
Boeing  Model  727  series  akplanes.  to 
require  internal  inspection  for  cradu, 
and  repair,  if  necessary,  was  published 
in  the  Federal  Register  on  Mardi  22. 
1900  (55  PR  10628). 

Interested  persons  have  been  aflbrded 
an  opportunity  to  participate  in  the 
making  of  this  amendmenL  One 
consideration  has  been  given  to  die 
comments  received. 

Three  conmenters  reqaested  that  the 
post-modification  inspections  propoMd 
by  paragraph  B.  of  the  NPRM  be  deleted 
because  diere  have  not  been  any  cases 
of  post-modification  cracking,  llie  FAA 
concurs  with  &is  request  Since 
issuance  of  the  Notice,  the  FAA  has 
reevaluated  this  aspect  and  has 
determined  that  stmctoral  in^Mctions 
currenUy  being  performed  as  a  part  of 


regular  maintenanne  will  adequately 
detect  post-fflodificatian  cradcs  in  a 
timely  maimer.  The  final  rule  has  been 
revised  to  eliminate  these  post- 
modification  inspections. 

Paragraph  D.  of  the  final  rule  has  been 
reviscMl  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  induding  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  die  change 
previously  mentioned.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
affected  operator,  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  479  Model 
727  series  airplanes  of  the  afiiected 
design  in  the  worldwide  fleet  It  is 
estimated  that  387  ain^ancs  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  76  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
wiB  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$l,176,48a 

The  regulations  adopted  herein  will 
not  have  a  substantial  (firect  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Ordw 
12291;  (2)  is  not  a  "si^iificant  nde" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  28, 
1979);  and  (3)  will  not  have  a  sigidficant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  oAitained  from  the 
Rides  Docket 

List  irf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  ft^ws: 


PAflT39-[AIIENDEO] 

1.  The  authority  dtation  fw  part  39  ' 
continues  to  read  as  follows: 

AnIhMfty:  4a  U.S.a  1364(a),  14a  aad  1423; 

49  U.S.C  106(8)  (Revised  Pub.  L  87-449, 
lannary  12.  IMS):  and  14  CFR  11 J0. 

139.13   {Amended] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-4548  (48  FR 
6955,  February  17, 1983),  AD  83-02-09. 
with  the  following  new  airworddness 
directive: 

Boeing:  Applies  to  Model  7Z7  series 
aindanes,  listed  in  Boeing  Senrioe 
Bulletin  727-«3-(n68,  Revision  4,  dated 
September  14, 198S.  certificated  fai  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  detect  cracks  in  the  foward  cargo 

compartment  sidewall  frames,  scconidish  tlie 

following: 

A.  Except  as  provided  in  paragraph  B, 
below,  within  the  next  2,000  fli^  cycles  after 
the  effective  date  of  this  AD,  or  i^or  to 
accmnoiating  15,600  total  fli^  cycles, 
whicbever  occurs  later,  conduct  a  visual 
inspection  of  the  forward  caigo  compartment 
sidewall  frames  for  cracks,  in  accordance 
with  tlie  Accomplishment  Instractions  of 
Boeing  Service  Bulletin  727-53-0QB8,  Revision 
4,  dated  September  14. 1989.  Repeat  the 
inspections  at  intervals  not  to  exceed  9fiOO 
Hi^t  cycles. 

B.  Repair  cracked  structure  prior  to  further 
flight  in  accordance  with  ttie 
Aocmnplidunent  Instractions  of  die  Boeing 
Service  BoUetin  727-63-006%  Revision  4, 
dated  September  14, 1988,  or  earlier  FAA- 
approved  revisions. 

C.  Modification  of  the  affected  structure  in 
accordance  with  the  Accomplishnifnt 
Instructions  of  Boeing  Service  Bulletin  727- 
53-006&  Revision  4,  dated  September  14, 
1909,  or  earHer  FAA-approved  revisions, 
terminates  the  inspection  requirements  of 
paragraph  A.  of  llris  AD. 

D.  An  alternate  means  of  compliance  or 
adfustment  of  die  compliance  time,  wUch 
provides  an  accepUUe  level  of  safety,  BMy 
be  used  when  approved  by  the  Manager. 
Seattle  AinxafI  Certification  Office  (AGO), 
FAA.  TnoMpeti  Airplane  Directorate. 

Note:  The  request  sbouM  be  submitted 
directiy  to  the  Maaagu.  SeaVSa  AGO,  and  a 
copy  sent  to  the  cognizant  FAA  Priadpal 
Inspector  (PI).  The  PI  wiU  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

B.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to    * 
operate  airplanes  to  a  base  in  order  lo 
comply  with  the  reqxiirements  of  this  AD. 

All  pers<ms  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  aktiaia  copies  upon 
request  to  Boeing  Commerdal  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washh^^on  98124.  These  docnments 
may  be  examined  at  the  FAA. 


Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW..  Renton.  Washington. 

This  amendment  becomes  effective 
October  23. 1990. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
LatoyAKeith, 

Manager,  Transport  Airplane  Directorate,  - 
Aircraft  Certification  Service. 
[FR  Doc.  90-21684  Filed  9-13-90: 8:45  am] 
BNJJNQ  COM  491D|>1»-« 

14CFRPart39 

[Docket  No.  90^ANE-1«;  Amdt  39-6679] 

Airworthiness  Diracttvaa;  C?U 
international  (CFMI)  CFM56-3B-2  and 
CFM56-3C-1  Modal  TurtMfan  Englnaa 

AOBICV:  Federal  Aviation 
Administratioa  (FAA),  DOT.  , 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFMI  CFM56-3B-2  and 
Q^56-3C-1  series  engines,  which 
requires  installation  of  fan  blade 
dampers  and  associated  hardware  into 
the  fan  module  assembly.  The 
amendment  is  prompted  by  four  fan 
blade  failure  events  caused  by  high 
cycle  fatigue  (HCF).  The  amendment  is 
needed  to  prevent  fan  blade  failure, 
inflight  shutdown,  an  emergency 
diversion  and  single  engine  landing. 

dates:  Effective  October  14, 1990. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Rn^ster  as  of  October  14, 
1990.  I 

ADDRESSES:  Hie  applicable  service 
information  may  be  obtained  from  CFM 
International,  Technical  Publications 
Department  1  Neumann  Way, 
Cincinnati,  OH  45215.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Biulington, 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT 

Marc  Bouthiller,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7085. 
SUFFLEMENTARY  INFORMATION:  There 
have  been  four  revenue  service  events 
where  a  fan  blade  has  failed  because  of 
HCF.  The  high  stress  condition  leading 
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to  fan  blade  failure  is  due  to  a  high 
speed  non-synchronous  vibration  mode 
(flutter)  encountered  during  high  altitude 
operation.  It  has  also  been  determined 
that  minor  fan  blade  leading  edge 
foreign  object  damage  (FOD)  in 
conjunction  with  the  noted  vibration 
stress  mode,  can  further  increase  the 
possibility  of  blade  failure. 

.The  result  of  a  fan  blade  failure  is  an 
engine  inflight  shutdown,  potentially 
severe  damage  to  the  engine,  and  an 
emergency  diversion  and  single  engine 
landing.  Due  to  the  nature  of  the  failure 
mode,  the  potential  also  exists  for  blade 
failures  as  a  result  of  minor  FOD,  which 
is  difficidt  to  predict  or  effectively 
inspect  for,  and  could  occur  on  both 
engines  of  these  two  engine  aircraft  The 
large  affected  fleet  size  and  high  cyclic 
usage  compound  the  problem  of  blade 
FOD  exposure. 

The  amendment  requires  installation 
of  fan  blade  friction  dampers  and 
associated  hardware  into  the  fan 
module  assembly.  The  noted  dampers 
significanUy  reduce  vibration  stress 
levels  in  the  fan  blade,  provide 
additional  fan  blade  FOD  tolerance,  and 
therefore  minimize  the  possibility  of  fan 
blade  failure. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suffident  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  tmder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjeds  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety  and  Incorporation  by 
reference. 

Adoptfon  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  die 
Federal  Aviation  Regulations  as  follows: 

PAfrr39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auduxity:  49  U.S.C  1354(a),  1421  and  1423, 
49  U.S.C.  108(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

{39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

CFM  Interoatiooal:  Applies  to  CFM56-3B-2 
and  CFMse-aC-l  series  turfoofan  engines 
equipped  with  fan  blade  Part  Numbers 
(P/N's)  9527M99P08, 9527M99P09. 
9527M99P10.  9527M9gPll,  and 
1285M39P01.  The  above  noted  engine 
models  are  installed  in,  but  not  limited 
to,  the  Boeing  737-300/400/500  series 
aircraft.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  fan  blade  failure,  inflight 

shutdown,  and  severe  engine  damage, 

accomplish  the  following: 

(a)  Modify  the  fan  module  assembly  by 
installing  fan  blade  dampers  P/N  335-lOS- 
305-0,  axial  stops  P/N  335-105-201-0.  and 
bolts  P/N  JSlSPOSeA.  in  accordance  with  the 
acompiishment  instructions  contained  in 
CFM56  Service  Bulletin  72-494,  Revision  2, 
dated  June  18, 1990.  within  80  days  from  the 
effective  date  of  this  AD. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accompUshed. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance 
schedule  specified  in  this  AD  may  be 
approved  by  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
Federal  Aviation  Administration,  12  New 
England  Executive  Parti,  Burlington. 
Massachusetts  01803. 

The  installation  of  fan  blade  friction 
dampers  and  associated  hardware  into  the 
fan  module  assembly  shall  be  done  in 
accordance  with  the  following  CFMI 
document: 
Document.  CFMI  SB  72-494 
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A«e:AU 
Revision:  2 
Datr.  Jum  IS.  tflSO 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Fadatal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1 CFR  part  51.  Copies  may  be 
obtained  bom  CFM  International, 
Technical  PubKcations  Department,  1 
Neumann  Way.  Cincinnati.  Ohio  45215. 
Copies  may  be  inspected  at  the  Regional 
Roles  Docket  Office  of  the  Assistant 
Chief  Council.  New  En^nd  Region.  12 
New  England  Executive  Park,  room  Sll. 
Burlington,  Massachusetts  01603,  or  at 
the  office  of  the  Federal  Register.  1100  L 
Street,  NW..  room  830t  Washington.  DC 
20591. 

This  amendment  becomes  effective 
October  14,  igoa 

Inoed  in  Burlington.  Massachasetta,  on 
August  14. 1990. 
Jack  A.  Sain. 

Manager,  Engine  and  Propeller  DirectoTOte. 
Aircraft  Certification  Service. 

CFM  Intamatknal  CFM56  Service 
Bulletin  No.  7^4944 

Engine-^an  and  Booster  Assembljr— 
Intiodactian  of  Fan  Blades  Dampers 

June  18, 199a 

Effective  Pagec 
Page  Number  All 
Issue/Revision:  2 
Date:  ]une  18. 1990 

[FR  Doc.  99-21990  Filed  9-13-aO:  8:4S  am) 


14CFRPart3t 

(Dodwl  Nou  M»-CE-16-AI);  AndL  3»-«723] 

AlrworthinMa  OiracttvM;  Wytwomia 


Modela  Hit  and  MltA  <DroiMdar) 
Airplanes 

AQINCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOK  Final  rule. 


r.  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
appUcaUe  to  certain  Wytwor^a  ^rzetu 
Komunikacyjnego  PZL-Mielec  Models 
M18  and  MlSA  airplanes.  This  action 
requires  a  visual  inspection  of  all  aileron 
hinges  for  cracks  and  deformation, 
immediate  replacement  of  cracked 
aileron  hinges,  and  repetitive 
inspections  until  all  aileron  hinges  are 
replaced.  The  FAA  has  become  aware 
of  a  failure  doe  to  cradu  in  the  aileron 
control  system.  The  actions  specified  in 
this  AD  win  correct  this  condition  and 
preclude  loss  of  rcil  control. 
EFFicnvE  date:  October  17.  I90a 


AODMEMEt:  PZL-KGelec  Mandatory 
Ei^ineering  Bulletm  (MEB)  No.  K/ 
02.132/80,  approved  S^ember  7, 1980. 
revised  April  4, 1980,  may  be  obtained 
from  Wytwomia  Sprzetu 
Komunikacyjnego,  PZL-Mielec  39-301 
Mielec,  Poland.  This  information  may 
also  be  examined  at  the  FAA.  Central 
Region.  Office  of  the  Assistant  Qiief 
Coonsel  Room  1558. 601 E.  12tfi  Street. 
Kansas  City,  Missouri  e410a 

FOR  nmiMBI  MFORaMTMN  CONTACT: 
Mr.  Richard  F.  Yotter,  Aerospace 
Engineer,  Aircraft  Certification  Service. 
601 E.  12th  SL,  Kansas  City,  Missouri 
64106;  Tele^one  (818)  42fr-6e32; 
Facsimile  (816)  425-2160;  or  Mr.  Carl 
Mittag,  Aerospace  Engineer,  Brussels 
Aircraft  CertiBcation  Staff.  FAA. 
Europe.  Africa,  and  Middle  East  Office. 
c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  Telephone  (322) 
513.38.30;  Facsimile  (322)  2304K.34. 
SUPPI^MENTARV  mFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  visual  inspection  of  all  aileron 
hinges  for  cracks  and  deformation  on 
certain  Wytwomia  Sprietu 
Komunikacyjnego  PZL-Mielec  Model 
M18  and  M18A  airplanes  was  published 
in  the  Federal  Register  on  June  4, 1990 
(55  FR  22805).  The  proposal  resulted 
from  reports  of  failure  due  to  cracks  in 
the  aileron  control  system. 
Consequently,  PZL4»(ielec  issued  VTL- 
Kfielec  MEB  No.  K/02.132/80,  approved 
September  7, 1989,  which  specifies 
inspection  and  replacement  of  the 
aileron  hinges. 

Hie  Central  Administration  of  Civil 
Aviation  (CACA),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Poland,  classified  this  MEB 
and  the  actions  recommended  tiierein  by 
the  manufacturer  as  mandatory  to 
assure  the  continued  airworthiness  of 
the  affected  airplanes. 

On  airplanes  operated  under  Polish 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certificated 
for  operation  in  the  United  States.  The 
FAA  relies  upon  the  certification  of  the 
CACA.  combined  widi  FAA  review  of 
pertinent  documentation,  in  finding 
compliance  of  the  design  of  these 
airplanes  wid)  the  appticable  United 
States  airworthiness  requfaements  and 
the  airworthiness  and  conformity  of 
products  of  this  design,  certificated  for 
operation  in  the  United  States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
PZL-Mielec  MEB  Na  K/02.132/aa  and 
the  mandatmy  classification  oi  tiiis  MEB 
by  the  CACA.  and  cmichided  that  the 
condition  addressed  by  PZL-Mielec  MEB 


No.  K/02.132/89  was  an  unsafe 
condition  that  may  exist  on  otiier 
airplanes  of  this  type,  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  propoaes  an 
amendment  to  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
on  this  subject. 

Interested  parties  were  afforded  an 
opportunity  to  comment  on  the  proposal 
No  comments  were  received  cm  the 
notice.  However,  PZL-Mielec  revised 
Service  Bulletin  No.  K/02.132/89  on 
April  4, 1990.  to  specify  repetitive 
inspections  at  500  hours  time-in-service 
in  lieu  of  100  hours  previously 
recommended.  The  FAA  was  not  aware 
of  this  revision  at  the  time  the  prcqiosal 
for  this  Ad  was  issued.  The  FAA  has 
examined  this  revision  to  the  repetitive 
inspection  interval,  and  has  determined 
that  the  increase  is  warranted  and  that 
additional  notice  would  unnecessarily 
delay  implementation  of  a  safety  rale 
where  there  is  no  additional  burden  on 
the  public.  Therefore,  the  AD  is  adopted 
as  proposed  except  for  this  change  in 
the  repetitive  inspection  interval  and 
other  minor  editorial  changes. 

The  FAA  has  determined  that  this 
regulation  involves  80  airplanes  at  an 
approximate  annual  cost  of  $360  for 
each  airplane.  The  total  one-time  fleet 
cost  is  estimated  to  be  $21.60a  The  cost 
of  compliance  with  the  proposed  AD  is 
so  small  that  the  expense  of  compliance 
will  not  have  a  sigi^cant  financial 
impact  on  any  small  entities  operating 
these  airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  hnplicatiotts 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule'*  under  DOT  Regulatory  IHdicies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  ttiis  action 
is  contained  in  the  regulatory  dodiet  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Dodcet  at  the  location 
provided  under  the  caption 


Ust  of  Sriilacia  in  M  CFR  Past  38 

Air  transportation.  Afrcrafl,  Aviation 
safety.  Safety. 

Adofifion  of  the  Amendment 

Accordiagty,  porauoot  to  the  anthocity 
delegated  to  bm  by  ttie  Administratoi, 
the  Federal  Aviation  AdBunistratioB 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  Sotiows: 

PART39-[AIIE1IDED] 

1.  The  autbarity  citatieB  for  part  39 
continues  to  read  as  follows: 

AuAority:  49  U.S.C.  1354(a).  1421  and  1423; 
4»U.Sva  10e(g)  fRavised  Pub.  L  97-440, 
January  IZ 19B3):  and  14  CFR  tiJ». 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Wytwocnia  Spizeta  KnauntkacyjuegD  PZL^ 
Mialec:  Applies  to  Models  MW  and 
MTBA  (Dromsder]  (Serial  Numbers  IZOO- 
101  through  1S5021-O7J  airplanes, 
certificated  in  any  category. 
Compliance:  Required  within  the  next  50 
hours  time-in-senrice  (TIS)  after  the  effective 
date  of  this  AO  and  tliereafter  at  intervals  of 
500  hours  TIS  until  the  aileron  hinge  is 
replaced  with  improved  parta,  unless  already 
accomplished. 

To  prevent  failure  of  the  aileron  control 
system,  accomplish  the  following: 

(a)  Visually  inspect  with  a  5x  magnifying 
glass,  or  with  fluorescent  penetrant  or 
magnetic  crack  detection  methods,  as 
appropriate,  all  aileron  control  system  hinges 
for  cracks  and  deformation  in  accordance 
with  the  instructions  in  PZL-Mielec, 
Mandatory  Engineering  Bulletin  (MEB)  No.Kf 
02.132/89,  approved  September  7, 1989; 
Revised  April  4, 1990. 

(1)  If  cracks  or  damage  are  found  on  any 
aileron  htnge,  prior  to  further  fli^t  remove 
the  aileron  and  replace  the  aileron  hinge  with 
an  aileron  hinge  having  Engineering  Change 
Notice  (ECN)  9183  orECNHV.  iacsrparaled 
in  accordance  with  the  MEB  referenced  in 
paragraph  (a)  of  this  AD. 

(2)  If  no  cracks  or  damage  are  found  to  any 
aileron  hinge,  repeat  llie  above  inspection 
every  500  hours  TIS  until  all  aileron  hinges 
are  replaced  with  an  aileraB  having  ECN  9183 
or  ECN  9187,  incoiporated  ia  accotdoacc  with 
the  MEB  refeienoed  in  paragraph  (a),  of  this 
AD. 

(b)  The  airplane  may  be  flown  in 
accordance  with  PAR  21.197  to  a  location 
whete  this  AD  may  be  atxomplished. 

(c)  An  alternate  nethocf  of  compiianee  ov 
adjustment  of  Iha  initiat  or  repetitive 
complianse  Omam,  wiiiEh  providM  aa 
equiwalenl  kvet  at  aaSety^  may  be  appwved 
by  the  Manager,  BrusaelB  Aisctaft 
Certificatkm  Office.  FAA.  Europe.  Africa,  and 
Middle  East  OBice.  c/o  American  Embassy, 
B-1000  Brussels,  Bfetgium:  Telephone  (3ZZT 
513.38.30  extension  2710/2711;  FacsimHe  (322)* 
230.05.34. 

NMKTheMqoast  riMuUfee  forwanfad 
through  an  FAA  MwaScnaace  bapector,  vAm 
may  add  comments  and  theB  aead  it  (» the 


Manacer,  8ni8aria  Mscnft  Geftfienlian 
Office. 

All  persons  affected  by  this  diricttvcmay 
obtain  copies  of  dte  docuBiKnl  nfersed  Is 
heteia  iipai  cetfuest  to  Wytaronna  Spneta 
KoammkacyjiugB  PZLrMelec  3S-aa(  Miskc. 
Poland;  or  may  wminiiir  this  docament  at  the 
F  AA.  CmtnL  legian,  OficK  of  (be  AsMstaat 
Chief  Comacl.  ftaiam  ISSS.  801 E  Oh  Staet 
Kansas  City,  hftisaauri  dttOS. 


This  amendment  becomes  effective  on 
October  17. 1990. 

Issoarf  in  Kansas  City,  klisaoui,  oa  August 
31,n9a 
Barry  D.  Oenents, 

Manager^  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-21677  Filed  9-13-90;  8:45  am) 
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[Dodcat  No.  90-CE-17-AD;  Amdt  39-6722] 

Airworthiness  Directh^es;  Wytwomia 
Sprzetir  Koinunei(acy)nego  PZL-Mfelec 
Modtoto  una  and  M18A  (Dromader) 
Airplanes 

agency:  Federal  Aviation 
Administration  [FFA),  DOT. 
action:  Fmal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Wytwomia  Sprzetu 
Komunekacyjnego  PZL-Mielec  Models 
M18  and  M18A  airplanes.  This  action 
requires  replacement  of  the  push-pull 
cables  for  tfie  engine  tiirottle  and 
propeller  governor  with  SKEWO  cables. 
The  manufactxirer  has  advised  that 
several  cases  of  push-pull  cable  failures 
have  occmred  in  service.  The  actions 
specified  in  this  AD  wtH  preclode  loss  of 
pilot  control  of  critical  engine  functions. 
EFFECTIVE  DATE:  October  17, 1990. 
addresses:  PZL-Mielec  NCandatory 
Engineering  Bulletin  (MEB)  No.  K/ 
02.127/89,  dated  February  1990. 
appUcable  to  this  AD.  may  be  obtained 
from  Wytwomia  Sprzetu 
Komunekacyjnego  PZL-Mielee  39-301 
Mielec,  Poland.  This  information  may 
also  be  examined  at  the  FAA.  Central 
Region.  QEBce  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12tK  Street 
Kansas  City,  Mlssuui'i  04106. 
FOR  FURTHBI INFORMATIOW  CONTACTT 
Mr.  Richard  F.  Yotter,  Aerospatw 
Rtgineer.  Aircraft  Certification  Service, 
601  B.  12th  Street,  Kansas  City.  Missouri 
8*188:  Tetephone  fSM)  426-8932.  or  Mr. 
Cari  Mittag,  Aerospace  Engineer, 
Brossets  AircraA  Certfficatmn  Office^ 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  Americaa  Eabaaqr,  B-lfflO;. 
Brusseia;  Beisiura:  Tdephane  322 
513^8.381 


peoposat  to  amend  part  39  aS  tbe  Fcdeiri 
Aviation  Befulatiana  ta  include  an  AD 
requiring  the  leplaccment  of  pasb-puU 
caUes  far  tke  cngioe  thcottle  aad 
propter  gpveraor  wiHk  SKEWO  cables 
on  certain  WytwoRua  Spnetii 
KomuBckacyioego  PZL-MieUc  Models 
M18  and  MUA  (Dromadei)  airplaaea 
was  published  in  the  Federal  BagMar  on 
)une  4. 1900  (»  FR  22806).  The  proposed 
resulted  from  several  cases  of 
powerpiant  control  faihues  being 
reperted  to  the  manufacturer  on  PZL- 
Mielec  Modela  MIS  and  M18A 
airplanes.  Conaequently.  PZL-Afieles 
issued  PZl^^^elec  MEB  K/02.127/80, 
dated  February  1990,  which  specifies 
replacement  of  certain  engine  push-pull 
controls  writh  hnproved  parts. 

The  Central  Admimstration  of  Civil 
Aviation  (CACA).  which  has 
responsibility  and  authority  to  maintain 
the  coatinuing  airworthiness  of  diese 
airplanes  in  Poland,  classified  this  MEB 
and  the  actions  recommended  therein  by 
the  manufacturer  as  ma^idatory  to 
assure  the  continued  aixwolhineaa  of 
the  affected  airplanes. 

On  airplanes  operated  luuler  Peliah 
registration,  this  actioa  has  the  sane 
effect  as  an  AD  on  airplanes, 
certificated  for  operation  in  the  United 
States.  The  FAA  relies  upon  die 
certification  of  die  CACA.  combined 
with  FAA  review  of  pertinent 
documentation,  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
cooformity  of  products  of  this  design. 
certiHcated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
infoeBiatioB  related  to  the  issuance  of 
PZL-Mielec  MEB  Ky02.127/89,  d^ed 
Febraacy  tSBO,  and  the  mandatory 
classificatton  of  tins  MEB  by  the  CACA. 
and  conduded  that  the  comhtian 
addressed  by  PZL-Mielec  MEB  No.  K/ 
02.127/89,  dated  February  1990,  was  an 
unsafe  condition  thai  may  exist  on  other 
airplanes  of  this  type,  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  part  39  of  the  Federrf 
Aviation  Regulations  to  include  an  AD 
on  this  subject 

Interested  parties  were  afforded  an 
opportunity  to  comment  on  the  proposaL 
No  comments  were  received  on  the 
proposal,  therefore,  the  proposal  ts 
adopted  as  proposed  except  for  mhior 
editorial  certectioaa. 

The  FAA  ha»  determined  that  this 
regtdation  iavQlvea  60  airplanes  at  an 
approximate  $700  cost  tft  replace  the 
engine  throttle  and  propeUer  governor 
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push-pull  cable  for  each  airplane.  The 
total  cost  is  estimated  to  be  $42,000.  The 
cost  of  compliance  with  the  proposed 
AD  is  so  small  that  the  expense  of 
compliance  will  not  have  a  significant 
financial  impact  on  any  small  entities 
operatiiig  these  airplanes.  Also,  the  FAA 
has  determined  that  most  airplanes 
operated  in  this  country  comply  with 
PZL-Mielec  MEB  No.  K/02.127/89. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  that  this  action:  (1) 
b  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979):  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 


List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthofity:  40  U.S.C.  13S4(a).  1421  and  1423; 
48  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
lanuaiy  12, 1983):  and  14  CFR  11.89. 

fSlLlS   (Anwndedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Wytwoniia  Spnatu  KomundcacyjiMgo  PZL> 
MMac  Applies  to  Model*  M18  and 
M18A  (Dromader)  (Serial  Numliers 
lZOOl-01  through  1Z021-20)  airplanes, 
certificated  in  any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 


To  prevent  failure  of  the  engine  push-pull 
cables  and  loss  of  engine  control,  accomplish 
the  following: 

(a)  Remove  the  engine  throttle  control  and 
the  propeller  governor  push-pull  control  and 
replace  those  cables  in  accordance  with  the 
instructions  and  part  numbers  referenced  in 
PZL-Mielec  Mandatory  Engineering  Bulletin 
No.  K/02.127/89,  dated  February  1990. 

(b)  The  airplane  may  be  flown  in 
accordance  wth  FAR  21.197  to  a  location 
where  this  AD  may  be  accomplished. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager,  Brussels 
Aircraft  Certification  Office,  FAA.  Europe. 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy.  B-1000  Brussels,  Belgium; 
Telephone  322-513.38.30  extension  2710/2711. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Brussels  Aircraft  CertiRcation 
Office. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document  referred  to 
herein  upon  request  to  Wytwomia  Sprzetu 
Komunekacyjnego  PZL-Mielec  39-301  Mielec 
Poland:  or  may  examine  this  document  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558, 601 E.  12th  Street, 
Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
October  17, 1990. 

Issued  in  Kansas  City,  Missouri,  on  August 
31. 1990. 

Barry  D.  Claments, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  90-21678  Filed  9-13-90;  8:45  am] 

MUMQ  CODE  4ai»-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Docket  Na82C-03M] 

Listing  Of  Color  Additives  for  Coloring 
Contact  Lsnsos;  Confirmation  of 
Effectivo  Date 

AOCNCV:  Food  and  Drug  Administration. 
action:  Final  rule;  confirmation  of 
effective  date. 


Food  and  Drug  Administration,  200  C 
Street  SW..  Washington.  DC  20204,  202- 
472-5690. 

SUPPLEMENTAHV  INFORMATKNI:  In  the 
Federal  Register  of  June  5, 1990  (55  FR 
22895),  FDA  amended  21  CFR  part  74  of 
the  color  additive  regulations  by  adding 
a  new  regulation  21  CFR  74.3230  to 
provide  for  the  use  of  D&C  Red  No.  17 
for  coloring  contact  lenses. 

FDA  gave  interested  persons  until  July 
5, 1990,  to  file  objections  or  requests  for 
a  hearing  on  the  amendment.  The 
agency  received  no  objections  or 
requests  for  a  hearing.  Therefore,  FDA 
concludes  that  the  final  rule  published  in 
the  Federal  Register  of  June  5, 1990. 
should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives,  Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sections  201, 
401, 402,  403,  409,  501,  502,  505,  601.  602, 
701.  706  (21  U.S.C.  321,  341,  342,  343,  348, 
351,  352,  355,  361.  362,  371.  376)),  and 
imder  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  June  5. 
1990.  final  rule.  Accordingly,  the 
amendment  promulgated  thereby 
became  effective  July  6, 1990. 

Dated:  September  7, 1990. 
Feed  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  90-21692  Filed  9-13-90;  8:45  am] 

BILUm  CODE  41(0-01-11 


;  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  July  6, 1990,  for  the  final 
rule  that  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
D&C  Red  No.  17  to  color  contact  lenses. 
DATIS:  Effective  date  confirmed:  July  6. 
1990. 
FOM  nmTHCfl  INFORMATION  CONTACR 

llomas  C  Brown.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 


THE  OFFICE  OF  NAVAJO  AND  HOPI 
INDIAN  RELOCATION 

25  CFR  Part  700 

New  Lands  Grazing  Regulations 

AQENCV:  Office  of  Navajo  and  Hopi 
Indian  Relocation. 

ACTION:  Interim  final  rule  with  comment 
period. 

summary:  These  rules  amend  grazing 
regulations  for  the  lands  which  have 
been  acquired  puruant  to  Public  Law  96- 
305  for  the  use  of  Navajo  families 
required  to  relocate  under  Public  Law 
93-531.  The  rule  reflects  changes  in 
statutory  authority  and  policy  which 
resulted  from  the  passage  of  Public  Law 
100-686. 

DATfS:  Interim  final  rule  effective 
September  14. 199a  Comments  on  this 
rule  must  be  submitted  on  or  before 
October  29, 1990. 


:  f-^^iiiicti**  magi  be  lawiilwi' 
to  dwBxcEirtiveDiKctK,  Ottce  of 
Navajo  mad  Hopi  todtaa  Rttornhnw,  PjO. 
Bos  KK.  Hagalaft  Arizeaa  aaeoe. 

Nefnww  Low*  (Baqge  Supnviair)  at 
Paul  Teesia*  (AttorneyK  Office  of 
Navajo  and  H^  bidten  Rciocatia^  at 
(602)779-2721. 

SOFFLBMniTMIV  fNPMMMmOM:  On  flBie 
24 1980,  the  Navajo  and  Hbpt  bdian 
Relocation  Cbtnmissnn  pubHshed 
grazing  regriationa  for  lands  vi^ch  were 
acquired  for  tfie  use  of  Navajo  fiances 
who  are  reqaiied  (e  relocate  parsoant  to 
Public  Law  96-331  f2S  U.S.C.  640d)L 

The  supplement ny  informa'tion 
published  with  the  regulatron  staled  ki 
part  ''25US.C.  640d-10(h>  ofPubbc  Law 
96-305  pnmdes  that  tke  tends  tint  harve 
been  acquired  for  resettlement  pwposet 
shall  be  administered  by  the 
Commission  until  relocation  is  complete. 
The  1986  Interior  Appropriations  BM 
(Pub.  L  9^190)  provided  constroctiaB 
funda  to  the  Bareaa  of  Indian  Af&irs  for 
the  purpose  of  building  repbccment 
homes  on  the  resetdement  Umda.  The 
Coannianon  and  die  BtA  have  been 
woddng  closely  togeHier  to  plan  for  tke 
actual  resetdement  of  those  Eaniiliea 
who  are  physically  residing  on  the  H(q)i 
Parlitimied  Lands  to  the  New  Landa. 
The  grazing  regulationa  which  are  the 
subject  of  this  rule  have  been  dev^oped 
jointly  by  the  BIA  and  the  CooHBtsaioB 
pursuant  to  the  Secretary's  authority  to 
protect  Indian  lands  against  wnte  and 
the  Cemniesion's  audiority  to 
administer  the  New  Lands.  Under  2S 
U.S.C.  040d-ll(i),  the  Comonsston  is 
authorized  to  c^  upoa  any  department 
to  assist  in  the  cempietioB  of  the 
relocation  pragvam.  Since  the  BIA  has 
SB  estabbshed  graang  program  and 
avaitable  persaonet  to  ariminister 
grazing  the  Coamnssiaa  has  called  apon 
the  BIA  to  assist  in  this  effort"  (Federal 
Register,  Vol.  SI,  No.  121  alp.  22933). 

Since  the  publication  of  the  regulation, 
there  have  been  si^uficaBt  dnoBges  to 
Psblac:  Law  9^-631  as  amended.  On 
November  16, 1988^  PhWc  Larw  100-6666, 
die  "Navajo  and  Hofri  Indian  Relocation 
AmeadsBenteof  19ee"was  signed  into 
law.  Among  other  things.  Publie  Law 
100-660  created  the  Office  of  Nav^o 
and  Hopi  Indian  Relocation  under  the 
direction  e(  the  CoraaisaiaBcr  oo 
Navajo  and  Heps  RekteatieB.  Tbe  law 
also  transferred  to  the  Coaooussioner.  on 
January  31. 198S,  all  powers  and  datiea 
of  thebeteao  el  kidieB  AKatf»  derived 
fi-om  Public  Law  99-190(99  Stat,  at  1230) 
that  related  to  the  relocation  of 
members  of  the  Navajo  Tribe  from  lands 
partitioned  to  the  Hopi  Tribe,  and  aH 
funds  appropriated  for  activities  relating 


to  suck  icfeeatioii  yassaant  to  Public 
Law  99-190.  provided  that  suck  hiBfds 
are  to  be  used  by  the  Commissioner  for 
the  purpose  for  wftitji  such  fimds  were 
appropriated  to  fta  Rueae  of  faidiaa 
AfBitosLPtabtie  Law  100-060  also 
sxpanded  the  popaladoQ  far  adMse 
benefit  i»  New  Landb  can  be  used  by 
providing  dMt  Ike  lands  sbaU  be  aaed 
"soMf  far  dM  benefit  sf  Navsjo  fanflkes 
residing  on  tks  Hopi  paititioMid  lands 
as  of  tke  dMe  of  cnactBMnt  of  iris  Act" 
(enacted  Dteceaiber  22. 19^4^ 

FinaHy,  Public  Law  100-006  bolstered 
the  Comnnssiener's  aothority  to 
admim'ster  die  New  Lands  by  provi  Aig 
"That  the  sole  authority  for  final 
phoning  decisions  regarding  the 
development  of  lands  acquired  purstient 
to  this  Act  shall  rest  wftk  the 
Commissioner  untH  such  time  as  tne 
Commissioner  has  discharged  his 
statutory  responsibility  under  tfris  AelT. 
Wtft  the  Btneau  of  Indian  Affairs 
having  a  imnhaal  role  in  refocatiott 
activities,  die  Commissioner  has  sole 
administrative  authority  over  the  New 
Lands. 

Since  tbe  pubfication  and 
implementation  of  the  current  grazing 
regulations.  100  families  have  been 
relocated  to  New  Lands  Range  dusters. 
Of  these.  30  have  received  grazing 
permits  for  a  total  of  1.865  sheep  tmits 
yearlong  (SUYL)  or  466  animal  units 
(AUI. 

The  Commissioaer  has  reviewed  and 
analyzed  the  grazing  activities  which 
have  been  going  on  pursuant  to  the 
current  reg^ilatioos.  Range  conditions, 
and  penm't  levels,  and  grazing 
conditions  have  been  monitored  to 
determine  if  the  current  regulations 
needed  revision.  This  review  has  led  to 
the  following  determinations: 

1.  The  priority  system  for  allocatiao  of 
grazing  privileges^  under  current 
regulation,  is  not  wodiable  and  is  best 
.re^aced  with  a  list  of  qoafified 
applicants. 

2.  Buing  graaing  permit  siae  en  &e 
l^Sftoject  Officers'  Livestock 
Inventory  as  done  under  current 
regulations  aUows  such  small  pecnuts  as 
to  result  in  cootinued  economic  and 
managenteat  ptobleBis  on  the  New 
Lands.  These  small  and  irrcguiar  sized 
peimifeB  diallenge  effec^ve  involvement 
cf  permitteea  hi  management,  aad  make 
ildifficttk  for  the  Office  to  detemme 
when  a  units'  kvestock  cattying 
capacity  is  filled.  Basing  permit  size  on  a 
ratio  of  qMalified  appHcaats  to  die 
aninol  units  of  grazing  capacity  on  the 
New  Lands  allows  a  ^se  permit  of  80 
sheep  units  yearlong.  Grazing  permits 
Witt  be  iasued  topenutteea  en  a  range 
unit  until  die  stodcing  eapad^  of  dwt 


unit  ia  fitted*  at  whick  tiasa  tke  suit  aritt 
be  dosed  to  aay  additional  permitteest 

3.  EffectivoBmud  Maiinpiiiwl  Ptwi 
grazii^  qirtMBO  snak  aUow  fas 
inooaass  Id  tko  sloddnf  taiit  to  I 
unifoim  grazing  distribution,  i 
incentive  to  peiBMees  in  [ 
consersatioB  ■anagsnant,  hauaBBS  af 
80  sheep  unit  yearlong  base  gnciaf 
permits,  determined  conaervatively  at 
65%  of  range  livestock  carrying  capadty. 
vnll  aHow  tbB  COminiasieB  to  issoeeoch 

seasonal  grazing  permit  to  stock  tka 
range  at  Ml  capacity  wiWHiaM 
permittees  sign  and  fellow  a  rotafioB 
grazing  system  plan  ppovtdfng 
conservatfon  Biunugmuent  Tke  80  SUTL 
term  permits  may  be  increased  a9 
monitor&ig  vcAdates  a  higher  long  term 
stocking  rate  for  a  range  unil  sndter 
conservation  managemani 

4.  To  demuirati'ste  contbieedL  active 
involvement  in  the  etnaraen 
management  of  each  range  ant. 
maiiitenaiice  of  a  pennanent  resioency 
and  active  Dvestock  graziaf  or  Ae 
range  unit  is  needed  to  BieMabr  a  New 
Lands  grazmg  permit. 

The  Commissioner  has  also 
established  the  following  goals  for  die 
New  Lands  range  program;  1.  To  resettle 
those  Neva  jos  residing  on  the  Hopi- 
Partitioned  Lands.  2.  To  preserve  the 
forage,  the  land  and  the  water  resources 
on  the  New  Lands,  3.  To  provide  grazing 
permits  large  enough  to  substantially 
contribute  to  the  support  of  a  family, 
and  4.  To  provide  incentives  to  ensure 
conscientious  range  management 


To  provide  a  clear  presentation  of 
these  regulations,  in  the  logical  order 
presented  by  the  grazing  r^ulations  of 
other  Federal  agencies,  the  organization 
of  the  outline  of  the  regplations  is 
amended  as  fallows: 
Section  700^00  "Carrying  capacities'^  is 

redesi^wted  as  §  70a717  and 

renmned  "Stocking  raW  to 

correspoad  to  the  defioitioes  section 

of  the  regulations. 
Section  700.711  "Grazing  privfleges"  is 

redesi^iated  as  |  700,700. 
Section  700.715  Tenure  of  grazing^  is 

redesignated  as  i  709.713. 
Section  700.717  "Livestock  trespass"  is 

redesignated  as  1 70O.72S. 
Section  700.719  "Control  of  Usestedi 

disease  and  parasites"  is  redesignated 

as  S  700.723. 
Section  700.721  "Impoundment  and 

disposal  of  unauthorized  livestock"  is 

redesipiated  as  ft  70OJ27. 
Section  700J22.  "Grazing  Aasociatieaa" 

is  added. 
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Section  700.723  "Range  management 
plans"  is  redesignated  as  S  700.721. 

Section  700.725  "Assignment 
modification,  and  cancellation  of 
grazing  permits"  is  redesignated  as 
{  700.715. 

Section  700.727  "Establishment  of 
grazing  fees"  is  redesignated  as 
{  700.719. 

Revision  of  Sections 

The  major  change  made  in  these 
regulations  is  changing  the  allocation  of 
grazing  permits  procedure  to  establish  a 
base  grazing  permit  of  80  sheep  units  for 
all  permit  holders  on  the  New  Lands. 
This  change  establishes  the  total 
number  of  permits  available  on  the  New 
Lands  as  162.  This  allows  the  Office  to 
provide  an  incentive  program,  as 
required  in  the  range  management  plan 
section  of  the  regulations,  by  issuing 
seasonal  permits  to  permittees  above 
the  conservatively  set  80  SUYL  for 
conservation  management  practices 
which  improve  the  land,  while  allowing 
higher  stocking  rates  on  the  range.  This 
also  allows  closing  range  units  to  further 
permittee  entry  when  the  stocking 
capacity  is  reached  at  80  sheep  units  per 
permittf  e;  thus  allowing  the  Office  to 
better  schedule  the  settlement  of  future 
range  units  by  qualified  applicants. 

Section  700.701    Definitions 

In  subsection  (b)  the  figure  of  250,000 
acres  is  changed  to  215,000  acres  to 
indicate  the  true  acreage  of  the  five 
ranches  purchased  as  part  of  the  new 
Lands  acquisition. 

A  new  subsection  (c)  adds  the 
definition  of  Commissioner  to  define  the 
Office  and  responsibility  of  the 
Commissioner. 

In  subsection  (g)  the  definition  of 
range  management  plan  is  amended  to 
mean  a  land  use  plan,  instead  of  a  range 
plan,  to  define  what  a  range  plan  is. 

In  subsection  (h)  the  definition  of 
stocking  rate  is  amended  to  say  stocking 
rate  is  determined  by  the  Commissioner, 
instead  of  the  Secretary,  in  line  with  the 
authority  of  these  regulations. 

Section  700.703    Authority 

The  first  sentence  stating  the 
authority  of  the  Secretary  is  removed,  as 
these  regulations  are  under  the  authority 
of  the  Commissioner  on  Navajo  and 
Hopi  Indian  Relocation. 

Section  700.709    Carrying  Capacities 

(Redesignated  9  700.717  and  renamed 
Stocking  rate] 

This  section  is  renamed  to  match  the 
definition  in  t  700.701.  Stocking  rate  is 
the  proper  term  to  denote  authorized 
grazing  levels.  "Area  Director"  is 
replaced  with  "Commissioner"  to  reflect 


the  management  authority  of  these 
regulations. 

Section. 700.711    Grazing  Privileges 

(Redesignated  S  700.709) 

This  section  is  removed  and  replaced 
with  a  list  of  eligible  permittees  which  is 
available  at  the  Office  of  Navajo  and 
Hopi  Indian  Relocation  in  FlagstaE 
Individuals  are  eligible  to  be  included 
on  this  list  if  they  have  not  yet  received 
relocation  benefits  under  Public  Law  93- 
531  and;  (1)  have  a  current  HPL  grazing 
pennit  or  (2)  have  had  an  HPL  grazing 
permit  issued  in  their  name  since  1980. 
or  (3)  being  a  current  full-time  HPL 
resident  and  being  able  to  show 
documentation  of  a  past  grazing  permit 
issued  in  their  name  for  a  grazing  area 
which  is  now  on  the  HPL 

Section  700.711  is  removed  and 
replaced  in  whole  because:  Under 
subsection  (a)(i),  physical  residency  on 
July  8, 1980  could  not  be  verified;  under 
subsection  (a)(iii)  the  sheep  units 
determined  by  the  1975  Project  Officers' 
Livestock  Inventory  do  not  provide  an 
economic  permit  level  for  many  of  the 
permittees,  and  there  is  no  clear  means 
for  the  Office  to  close  range  units  in  the 
interest  of  incentive  mangement  unless 
standard  size  permits  are  issued;  also 
the  three  priority  system  of  permit 
allocation,  subsection  (a)(iii)(l-3),  is 
removed  because  it  has  not  worked  in 
practice.  People  move  when  the  many 
stages  of  preparation  are  complete,  and 
it  is  not  the  position  of  the 
Commissioner  to  have  people  who  are 
ready  to  move  wait  until  their  priority 
class  for  a  grazing  permit  comes 
available.  All  those  on  the 
Commissioner's  list  are  eligible  to  move 
when  ready. 

Section  700.713    Grazing  Permits 

(Redesignated  S  700.711) 
This  section  is  further  clarified  to 
insure  better  permit  regiilation.  In  line 
with  the  authority  of  these  regulations, 
grazing  permits  are  authorized  by  the 
Commissioner.  Subsection  (b)  is  added 
to  insure  permit  holders  and  recipients 
of  transferred  permits,  will  be  resident 
adults  who  will  be  able  to  cooperate 
with  the  other  permittees  in  managing 
Uvestock  under  the  required  range 
management  plans.  Subsection  (c)  is 
added  to  stipulate  that  base  permits  will 
be  issued  for  80  SUYL.  This  is  to  give  all 
permittees  a  substantial  size  permit  and 
given  them  equal  responsibility  in 
management  Subsection  (d)  is  added  to 
provide  the  needed  flexibility  in 
livestock  permitting  to  meet  the  needs  of 
the  individual  range  unit  management 
plans.  The  base  permit  of  80  SUYL  is 
based  on  conservative  stocking  under 
continuous  yearlong  grazing.  As  these 


regulations  require  management  for  the 
preservation  of  forage,  soil,  and  water 
resources,  and  require  that  a  range 
management  plan  be  developed  for  each 
range  unit  including  management 
incentives,  there  must  be  provisions  for 
additional  livestock  permitting  to 
current  permit  holders.  This  new 
subsection  provides  for  the  issuance  of 
temporary  permits,  for  up  to  one  year,  to 
fill  tiie  permitted  carrying  capacity  of  a 
range  unit  according  to  the  requirements 
of  the  range  management  plan.  Range 
monitoring,  as  required  in  the  range 
management  plan,  will  ensure  proper 
stocking  levels  for  the  continued 
issuance  of  the  temporary  seasonal 
permits  until  such  time  as  range  use 
monitoring  documents  the  proper  level 
of  increase  in  term  permits  based  on 
actual  management. 

Section  700.715    Tenure  of  Grazing 

(Redesignated  S  700.713) 
Reference  to  an  October  31st  to 
October  30th  annual  grazing  season  is 
removed,  as  there  is  no  basis  for  a  set 
grazing  season  on  the  New  Lands,  and 
replaced  with  "Permits  will  be  issued  to 
terminate  on  October  31.  of  the  fifth  year 
following  the  date  of  initial  issuance". 
The  sentence  on  amendments  to  grazing 
permits  resulting  fi'om  amendments  to 
the  grazing  regulations  becoming 
effective  on  the  next  October  31  is 
removed  as  the  October  31  date  is  only 
relevant  to  5  year  permit  termination 
and  reissuance.  The  wording  of  the 
amendment  will  indicate  the  required 
timing  for  implementation. 

The  sentence  "a  grazing  permit  may 
be  passed  on  through  inheritance"  is 
removed  and  wording  is  added  to 
explain  the  procedure  for  designating  an 
heir.  A  permit  is  a  privilege  given  by  the 
Commissioner.  Grazing  use  of  the  land 
is  not  to  be  tied  up  in  probate 
proceedings. 

Section  700.717   Livestock  Trespass 

(Redesignated  §  700.725) 

This  section  has  been  reordered  to  list 
the  prohibited  actions  before  the 
penalties,  and  "Area  Director"  has  been 
replaced  with  "Commissioner"  to  reflect 
the  authority  of  these  regulations. 
Subsection  (b)  is  removed  as  this 
prohibited  act  is  abeady  included  under 
subsection  (a).  Subsection  (c)  is 
redesignated  subsection  (b)  and  wording 
changed  to  clarify  that  grazing  on  an 
area  specifically  rested  bom  grazing 
according  to  the  range  unit  management 
plan  is  prohibited. 

Section  700.721    Impoundment  and 
Disposal  of  Unauthorized  Livestock 


(Redesignated  S  700.727) 


The  practical  administrative 
procedure  of  allowing  written  notice  and 
a  ten  day  period  for  the  Commissioner 
to  settle  the  trespass  before  written 
notice  of  intent  to  impound  is  issued  is 
added  to  this  section.  This  procedure  is 
preferred  on  communal  lands,  often 
requiring  the  need  for  group  meetings  to 
resolve  issues.  "Area  Director"  has  been 
replaced  with  "Commissioner"  to  reflect 
the  authority  of  these  regulations. 

Section  700.722   Grazing  Associations 

This  section  is  added  to  outiine  the 
procedure  for  the  voluntary  formation  of 
range  unit  livestock  grazing 
associations.  Grazing  associations  are 
the  widely  accepted  means  for 
cooperative  management  of  communally 
managed  lands.  Inclusion  of  this  section 
is  to  show  the  Commissioner's  support 
for  responsible  local  management  and 
to  specify  a  clear  and  orderly  procedure 
for  association  formation,  recognition  by 
the  Office,  and  cooperative 
management. 

Section  700.723    Range  Management 
Plans  1 1 

(RedesignatJit  (  700.721) 
In  line  with  the  authority  of  these 
regulations  the  Commissioner  will 
approve  all  management  plans,  and 
develop  them  in  cooperation  with 
individual  range  unit  permittees.  A  new 
subsection  (e)  "Range  monitoring 
schedule"  is  added  to  reflect  the  vital 
need  for  monitoring  for  range  plans  to 
accomplish  intended  long  range  goals. 

Section  700.725   Assignment, 
Modification,  and  Cancellation  of 
Grazing  Permits 

(Redesignated  §  700.715) 
Section  (a)  has  been  changed  to 
indicate  assignment  sub-permitting,  or 
transfer  is  dohb  by  written  consent  and 
written  notification.  A  new  subsection 
(b)  is  added  to  specify  that  temporary 
grazing  permits  are  transferred  with  the 
term  permit.  A  new  subsection  (c)  is 
added  to  provide  for  passing  of  a 
grazing  permit  by  a  permittee  to  a 
designated  heir  who  meets  requirements 
for  holding  a  permit.  A  new  subsection 
(d)  is  added  to  specify  that  permits  must 
be  transferred  in  whole  to  a  single 
transferee,  thus  ensuring  against  permits 
becoming  too  small  for  economic  return 
or  responsible  management 

Section  700.727  Establishment  of 
Grazing  Fees 

(Redesignated  §  700.719) 

Most  of  this  section,  explaining  the 
procedure  for  collection  and  use  of  fees, 
is  removed  as  it  is  not  under  the 
authority  of  these  regulations  to 


determine  the  BIA  or  Navajo  Tribe's 
management  of  such  funds. 

Section  700.729   Amendments 

The  sentence  on  amendments 
becoming  effective  on  the  next  October 
31  is  removed  as  the  October  31  date  is 
only  relevant  to  5  year  permit 
termination  and  reissuance.  The 
wording  of  the  new  amendment  will 
indicate  the  required  timing  for 
implementation. 

Preamble 

The  primary  author  of  this  document 
is  Norman  S.  Lowe,  Range  Supervisor. 
Office  of  Navajo  and  Hopi  Indian 
Relocation,  Flagstaff,  Arizona. 

It  has  been  determined  that  this  final 
nde  is  not  a  major  rule  as  that  term  is 
defined  in  Executive  Order  12291, 
because  it  will  have  a  limited  economic 
impact  on  a  small  number  of  people,  and 
does  not  require  a  regulatory  analysis.  It 
has  been  determined  that  the  final  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  with  the  meaning  of  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq. 

This  rule  does  not  constitute  a  major 
federal  action  significantiy  affecting  the 
quaUty  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq. 

These  regulations  are  being  published 
as  an  Interim  Final  Rule  because  of  the 
timeframe  involved  in  the  movement  of 
eligible  individuals  to  the  New  Lands. 
Although  the  Commission's  originally 
constructed  deadline  of  July  7, 1988  for 
the  completion  of  relocation  passed, 
there  is  considerable  urgency  to 
continue  to  move  at  least  those 
individuals  who  are  physically  residing 
on  the  HPL  as  soon  as  possible.  The 
majority  of  those  families  are  dependent 
in  some  fashion  on  grazing  and  must  be 
assured  that  a  grazing  permit  will  be 
issued  prior  to  their  moving  to  the  New 
Lands.  It  is,  therefore,  necessary  for 
these  regulations  to  become  effective 
immediately  so  that  grazing  permits  can 
be  issued  to  those  famiUes. 

List  of  Subjects  in  25  CFR  Part  700 

Administrative  practice  and 
procedure,  Conflict  of  interest  Freedom 
of  Information,  Grant  program — Indians. 
Indian-claims,  Privacy,  Real  property 
acquisition,  Relocation  assistance.  New 
lands  administration. 


PART  700-{AMENDEO] 

Accordingly,  the  Commission  is 
amending  25  CFR  part  700. 

Subpart  Q  Is  revised  to  reed  mIoIoiips! 

Subpart  Q— New  Lands  Grazing 
700.701    Definitioiu. 
700.703    Authority. 
700.707    Regulations;  scope. 
700.700    Grazing  privileges. 
700.711    Grazing  permits. 
700.713    Tenure  of  grazing  permit*. 
700.715    Assigmnent.  modification,  and 

cancellation  of  grazing  permit*. 
700.717    Stocking  rate. 
700.719    Eatablishment  of  grazing  fee*. 
700.721    Range  management  plan*. 
70a722    Grazing  Aasociation*. 
700.723    Control  of  live*tock  di*ea*e  and 

parasite*. 
700.725    Live*tock  trespa**. 
700.727    Impoundment  and  disposal  of 

unauthorized  livestock. 
700.729    Amendment*. 

Subpart  O— New  Lands  Grazing 

{700.701    Deflnmona. 

(a)  Act  means  Public  Law  93-531  (88 
Stat  1712,  25  U.S.C.  640  et.  seq.)  as 
amended  by  PubUc  Law  96-305  and. 
Public  Law  100-666. 

(b)  New  lands  means  the  land 
acquired  for  the  use  of  relocatees  under 
the  authority  of  PubUc  Laws  96-305. 25 
U.S.C  640d-10.  These  lands  include  the 
215,000  acres  of  lands  acquired  by  the 
Navajo  and  Hopi  Indian  Relocation 
Commission  and  added  to  the  Navajo 
Reservation  and  150,000  acres  of  private 
lands  previously  owned  by  the  Navajo 
Nation  in  fee  and  taken  in  trust  by  the 
United  States  pursuant  to  25  U.S.C 
640d-10. 

(c)  Commissioner  means  the 
Commissioner  of  The  Office  of  Navajo 
and  Hopi  Indian  Relocation  in  Flagstaff. 
AZ.  Reference  to  approval  or  other 
action  by  the  Commissioner  will  also 
include  approval  or  other  action  by 
another  Federal  Officer  under  delegated 
authority  from  the  Commissioner. 

(d)  Secretary  means  the  Secretary  of 
the  Interior.  Reference  to  approval  or 
other  action  by  the  Secretary  will  also 
include  approval  or  other  action  by 
another  Federal  officer  under  delegated 
authority  from  the  Secretary. 

(e)  Tribe  means  the  Navajo  Nation. 
(Q  Range  unit  means  a  tract  of  range 

land  designated  as  a  management  unit 
for  administration  of  grazing. 

(g)  Range  management  plan  means  a 
land  use  plan  for  a  specific  range  unit 
that  will  provide  for  a  sustained  forage 
production  consistent  with  soil, 
watershed,  wildlife  and  other  values. 

(h)  Stocking  rate  means  the 
authorized  stocking  rate  by  range  unit  as 
determined  by  the  Commissioner.  The 
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stocking  rate  shall  be  based  on  fosage 
production,  range  utilization,  land 
management  applications  being  ap|died. 
and  range  improvements  in  |dace  to 
achieve  imikiniity  of  gracing  under 
sustained  yield  manageoient  prmci|ries. 

(i)  Grazing  permit  means  a  revocable 
privilege  granted  in  writing.  Kmited  to 
entering  on  and  utilizing  forage  by 
domestic  livestock  on  a  specified  tract 
of  land  The  terra  as  nsed  hoein  shaH 
include  written  authorization  issued  to 
enable  the  crossii^  or  truling  of 
domestic  livestock  across  specified 
tracts  or  range. 

(j)  A/i/aio/ioiAfAU)  means  one  andit 
cow  with  unweaned  calf  by  her  side  or 
equivalent  thereof  based  <hi 
comparative  forage  consumption. 
Accepted  coversion  factors  are:  Sheep 
and  Goata— one  ewe,  doe,  buck,  or  ram 
equals  0.25  A.Uj  Horses  and  Mules — 
one  horse,  mule,  donkey  or  bnrro  equals 
1.25  A.U. 

(k)  Sheep  unit  means  one  ewe  with 
lamb  at  side  or  a  doe  goat  with  kid. 

(I)  S.U.  YJL  means  one  sheep  unit 
grazed  yeariong. 

(m)  HPL  means  the  area  partitioned  to 
the  Hopi  Tribe  pursuant  to  Public  Law 
93-531  known  as  the  Hopi  Partitioned 
Land. 

S7W.703    Audwrfly. 

It  is  within  the  authority  of  the 
Commissioner  on  Navajo  and  Hopi 
Indian  Relocation  Commission  to 
administer  the  New  Lands  added  to  the 
Navajo  Reservation  pursaant  to  25 
U.S.C  6-10(d)-m 


{700.706 

It  is  the  purpose  of  the  regulations  in 
this  part  to  aid  the  Navajo  Indians  in 
achievement  of  the  foflowing  objectives: 

(a)  The  ^Mvservation  of  the  forage,  die 
land,  and  the  water  resources  on  the 
New  Lands. 

(b)  The  resettlement  tH  Navajo 
Indians  phjrsically  residing  on  die  Hopi 
Partitioned  Lands  to  the  New  Lands. 


§700.707 

The  grazing  regulations  in  this  pert 
apply  to  the  New  Lands  within  the 
boundaries  of  the  Navajo  Reservation 
held  in  trust  by  the  United  States  Ux  the 
Navajo  Tribe  which  lands  were  added 
to  the  Navajo  Reservation  porsoant  to 
25  U.S.C  04O(d)-m  25  CFR  parts  108 
and  167  are  not  applicable  to  die  New 
Lands. 


9700.709 

A  list  of  permittees  eligible  to  receive 
grazing  penoits  is  kept  at  the  Office  of 
Navajo  and  Hopi  Indian  Relocation  in 
Flagstaff.  Arizona.  This  bst  is  composed 
of  individuals  eligible  for  New  Lands 
grazing  permits  ifi^HK 


(a)  have  a  current  HFL  grazing  pennft. 
or  have  had  an  HPL  permit  issaed  since 
1980,  or  are  current  HPL  residents  and 
can  show  documentation  of  a  past 
grazing  permit  issued  in  their  name  for 
grazing  on  an  area  now  on  the  HPL,  and 

(b)  wiio  have  not  received  relocatioa 
benefits  under  Public  Law  93-531.  and 
who  relocate  from  the  HPL  on  to  a  New 
Lan^  range  unit 

S  700.711    Qmingpermlls. 

(a)  All  livestock  grazed  on  the  New 
Lands  must  be  covered  by  a  grazing 
permit  authorized  and  issued  by  the 
Commissiooer  on  Navajo  and  Hopi 
Indian  Relocation. 

(b)  Pennit  hoklers  mush 

(1)  be  enroUed  Navajo  Tribal 
memben, 

(2)  be  ovn*  18  years  of  age. 

(3)  maintain  a  permanent  residency  on 
the  New  Lands  Range  Unit  of  permit 
issue,  and 

(4)  own  livestock  which  graze  on  the 
range  unit  of  permit  issue. 

(c)  Permits  will  be  issued  for  a  base 
size  of  80  SUYL  (20  AU),  and  may  not  be 
divided  or  transferred  for  less  than  80 
SUYL 

(d)(1)  Temporary  seasonal  grazing 
permits  for  periods  not  to  exceed  one 
year  may  be  issued  to  permittees: 

(i)  To  use  extra  forage  made  available 
under  rotation  grazing  management  as 
regulated  by  a  range  unit  management 
ptan, 

(ii)  To  use  forage  created  by  unusually 
favorable  climatic  conditions, 

(iii)  To  allow  use  of  range  while  term 
permits  are  held  in  suspension  under 
S70a715(d). 

(2)  These  temporary  pennits  may  be 
reissued  prior  to  termination  provided: 

(i)  Ibe  permittee  is  managing  grazing 
in  compliance  with  grazing  regulations, 

(ii)  Livestock  grazing  is  in  compliance 
with  the  cooperative  range  unit  range 
management  plan,  and 

(iii)  Forage  is  available  on  the  range  to 
sustain  the  livestock  authorized  under 
the  temporary  unit. 

§700.713   Tenure  of  gmlno  permns. 

All  active  regular  grazing  permits 
shall  be  for  five  years  and  aliail  be 
automatically  reissued  for  another  five 
year  period  provided  the  permittee  is 
not  in  violation  of  §§  700.711, 700.715, 
700.719. 70a723,  and  700.725  of  die 
regulations.  Permits  will  initially  be 
issued  with  an  ending  date  of  October 
31  of  the  fifth  year  following  the  date  of 
initial  issuance. 

Amendments  to  diese  regulations 
extending  or  limiting  the  tenure  of 
grazing  permits  are  applicable  and 
become  a  condition  of  all  previously 
granted  permits. 


§70a71S 


(a)  Grazing  permits  may  be  assigned, 
sub-permitted,  or  transferred  with  the 
written  consent  of  die  contracting 
parties.  The  Commissioner  will  issue  a 
new  permit  provided  the  transferee 
meets  qualifications  under  \  700.711(b). 

(b)  Temporary  permits  issued  under 

1 700.711(d)  are  direcUy  tied  to  die  term 
permit  and  may  be  transferred  with  the 
term  permit  if  the  transferee  signs  the 
range  unit  management  plan  which 
provides  the  management  for 
continuation  of  the  temporary  grazing 
pennit.  Temporary  permits  will  not  be 
transferred  and  shall  cease  to  exist,  if 
the  term  permit  transferee  does  not  sign 
the  management  plan  agreeing  to 
practice  conservation  management 

(c)  Grazing  permits  may  be  assigned 
for  transfer,  though  a  notarized 
document  to  an  heir  who  meets  the 
qualifications  for  a  grazing  permit  under 
§700.711. 

(d)  Grazing  pennits  must  be 
transferred  in  whole  to  a  single 
transferee,  the  transferor  relinquishing 
all  grazing  privileges  at  the  time  of 
transfer. 

(e)  The  Commissioner  may  revoke  or 
withdraw  all  or  any  part  of  a  grazing 
permit  by  cancellation  or  modification 
on  30  days'  written  notice  tot  violation 
of  the  pennit  or  of  the  management  plan, 
non-payment  of  grazing  fees,  violation  of 
these  regulations,  or  because  of  the 
termination  of  the  trust  status  of  the 
permitted  land. 

§700.717   StoGklngrata. 

The  Commissioner  will  determine 
livestock  carrying  capacity  for  each 
range  unit  and  set  the  stodcing  rate  and 
adjust  that  rate  as  conditions  warrant 

§70a710   EslaMMNnenI  of  grazing  feea. 

The  Commissioner  may  establish  a 
minimum  acceptable  grazing  fee  per 
SUYL 


§700.721 

The  Commissioner  or  his  designee 
and  the  permittees  of  each  Range  unit 
will  meet  as  a  group  and  develop)  a 
range  management  plan  for  the  common 
use  of  die  range  unit  Tbe  plan  will 
include  but  not  be  limited  to  the 
following: 

(a)  Goals  for  improving  vegetative 
productivity. 

(b)  Incentives  for  carrying  out  die 
goals. 

(c)  Stocking  rate. 

(d)  Grazing  plan  and  schedule. 

(e)  Range  monitoring  schedule. 

(f)  Wildlife  management. 


(g)  Needs  assessment  for  range  and 
livestock  improvements. 

(h)  Scheduling  for  operation  and 
maintenance  of  existing  range 
improvements. 

§700.722   Qraskig  associations. 

(a)  The  Commissioner  may  recognize, 
cooperate  with,  and  assist  range  finit 
livestock  associations  in  the 
management  of  livestock  and  range 
resources. 

(b)  These  associations  will  provide 
the  means  for  the  members  to: 

(1)  lointiy  manage  their  permitted 
livestock  and  the  range  resources. 

(2)  Meet  jointiy  wiUh  die  Office  of 
Navajo  and  Hopi  Indian  Relocation 
range  stafi  to  discuss  and  formulate 
range  njanagement  plans. 

(3)  Express  their  wishes  through 
designated  officers  or  committees. 

(4)  Share  costs  for  handling  livestock, 
construction  of  range  improvements, 
fence  and  livestock  facilities 
maintenance,  and  other  land  or 
livestock  improvement  projects  agreed 
on. 

(5)  Formulate  association  special  rules 
needed  to  assure  proper  cooperation 
and  resource  management. 

(c)  The  requirements  for  receiving 
recognition  by  the  Commissioner  are: 

(1)  The  members  of  the  association 
must  constitute  a  majority  of  the  grazing 
permittees  on  the  range  unit  involved. 

(2)  The  officers  of  the  association 
must  be  elected  by  a  majority  of  the 
association  members  or  of  a  quorum  as 
specified  by  the  association's 
constitution  and  bylaws. 

.  (3)  The  officers  other  than  secretary 
and  treasurer  must  be  grazing 
permittees  on  the  range  unit  involved. 

(4)  The  association's  activities  must 
be  governed  by  a  constitution  and 
bylaws  acceptable  to  the  Commissioner 
and  signed  by  him. 

(5)  "Ilie  association's  constitution  and 
bylaws  must  recognize  conservation 
management  goals  and  the  need  to 
follow  a  range  unit  management  plan. 

(d)  The  Commissioner  may  withdraw 
his  recognition  of  the  association 
whenever 

(1)  The  majority  of  the  grazing 
permittees  reqnest  that  the  association 
be  dissolved. 

(2)  The  association  becomes  inactive, 
and  does  not  meet  in  annual  or  special 
meetings  during  a  consecutive  2-year 
period. 

(e)  A  recognized  association  may  hold 
a  grazing  permit  to  benefit  its  members 
according  to  the  rules  of  the  association 
constitution  and  bylaws.  All 
association's  livestock  will  be  run  under 
an  association  brand  properly  registered 
widi  the  Navajo  Tribe. 


(f)  Associations  may  acquire  permits 
from  consenting  permittees  on  the  range 
unit  in  accordance  with  {  700.711,  and 
may  assign,  subpermit  or  transfer  these 
permittees  on  the  range  unit  in 
accordance  with  §  700.711,  and  may 
assign,  such  permit  or  transfer  these 
permits  in  accordance  .with  |  700.715. 

§700.723   Control  Of  Uvastock 


Whenever  livestock  within  the  New 
Lands  become  infected  with  contagious 
or  infectious  disease  or  parasites  or 
have  been  exposed  thereto,  such 
livestock  must  be  treated  and  the 
movement  thereof  restricted  in 
accordance  with  applicable  laws. 

§700.725   Livestock  trespass. 

The  following  acts  are  prohibited: 

(a)  The  grazing  of  livestock  upon,  or 
driving  of  livestock  across  any  of  the 
New  Lands  without  a  current  approved 
grazing  or  crossing  permit; 

(b)  'The  grazing  of  livestock  upon  an 
area  specifically  rested  from  the  grazing 
of  livestock  according  to  the  range  unit 
Range  Management  Plan; 

(c)  The  grazing  of  livestock  upon  any 
land  withdrawn  from  use  for  grazing  to 
protect  it  from  damage,  after  receipt  of 
aj>propriate  notice  from  the 
Commissioner;  and 

(d)  The  grazing  of  livestock  in  excess 
of  those  numbers  authorized  on  the 
livestock  grazing  permit  approved  by  the 
Commissioner. 

The  owner  of  any  livestock  grazing  in 
trespass  on  the  New  Lands  is  liable  to  a 
civil  penalty  of  $1  per  head  per  day  for 
each  animal  in  trespass,  together  with 
the  replacement  value  of  the  forage 
consumed  and  a  reasonable  value  for 
damages  to  property  injured  or 
destroyed.  "Hie  Commissioner  may  take 
appropriate  action  to  collect  all  such 
penalties  and  damages  and  seek 
injunctive  relief  when  appropriate.  All 
payments  for  such  penalties  and 
damages  shall  be  paid  to  the 
Commissioner  for  use  as  a  range 
improvement  fund. 

§  700.727    Impoundment  and  dUpossI  of 
unautlioilMd  livestock. 

Unauthorized  livestock  within  any 
range  unit  of  the  New  Lands  which  are 
not  removed  therefrom  within  the 
periods  prescribed  by  the  regulation  will 
be  impounded  and  disposed  of  by  the 
Conunissioner  as  provided  herein. 

(a)  When  the  Commissioner 
determines  that  unauthorized  livestock 
use  is  occurring  and  has  definite 
knowledge  of  ^e  kind  of  unauthorized 
livestock,  and  knows  the  name  and 
address  of  the  owners,  the  owner  shall 
be  given  written  notice  and  a  ten  day 


period  shall  be  allowed  for  the 
Conunissioner  to  solve  the  unauthorized 
use  without  penalty  to  the  owner  of  the 
livestock.  If  after  this  10  day  period  said 
unauthorized  use  is  not  resolved,  such 
livestock  may  be  impounded  any  time 
after  five  days  after  written  notice  of 
intent  to  impound  unauthorized 
livestock  is  mailed  by  certified  mail  or 
personaUy  delivered  to  such  owners  or 
their  agent 

(b)  When  the  Conunissioner 
determines  that  unauthorized  livestock 
use  is  occurring  but  does  not  have 
complete  knowledge  of  the  niunber  and 
class  of  livestock  or  if  the  name  and 
address  of  the  owner  thereof  are 
unknown,  such  livestock  may  be 
impounded  anytime  after  15  days  after 
the  date  a  General  Notice  of  intent  to 
impound  unauthorized  livestock  is  first 
published  in  a  local  newspaper,  posted 
at  the  nearest  chapter  house,  and  in  one 
or  more  local  trading  posts. 

(c)  Unauthorized  livestock  on  the  New 
Lands  which  are  owned  by  persons 
given  notice  under  paragraph  (a)  of  this 
section,  and  any  unauthorized  livestock 
in  areas  for  which  notice  has  been 
posted  and  published  under  paragraph 
(b)  of  this  section,  will  be  impounded 
without  further  notice  anytime  within 
the  twelve  month  period  inunediately 
foUowing  the  effective  date  of  the 
notice. 

(d)  Following  the  impoundment  of 
unauthorized  livestock,  a  notice  of  sale 
of  impounded  livestock  or  unauthorized 
livestock  will  be  published  in  a  local 
newspaper,  posted  at  the  nearest! 
chapter  house,  and  in  one  or  more  local 
trading  posts.  The  notice  will  describe 
the  livestock  and  specify  the  date,  time, 
and  place  of  sale.  'The  date  set  shall  be 
at  least  5  days  after  the  pubUcation  and 
posting  of  such  notice. 

(e)  The  owners  or  their  agent  may 
redeem  the  livestock  anytime  before  the 
time  set  for  the  sale  by  submitting  proof 
of  ownership  and  paying  for  all 
expenses  incurred  in  gathering, 
impounding,  and  feeding  or  pasturing 
the  Uvestock  and  any  trespass  fees  and/ 
or  damages  caused  by  the  animals. 

(f)  Livestock  erroneously  impounded 
shaU  be  returned  to  the  rightful  owner, 
aoA  all  expenses  accruing  thereto  shall 
be  waived. 

(g)  If  the  livestock  are  not  redeemed 
before  die  time  fixed  for  their  sale,  diey 
shall  be  sold  at  public  sale  to  the  highest 
bidder.  When  livestock  are  sold 
pursuant  to  this  regulation,  the 
Commissioner  shall  furnish  the  buyer  a 
bill  of  sale  or  other  written  instrument 
evidencing  the  sale. 
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(h)  The  pnxxedi  of  any  Mle  of 
iaipoimded  DvesloGk  shaH  be  applied  «• 
follows: 

(1)  To  the  payment  td  all  expeoaes 
incmted  by  the  Uddted  States  ia 
gathering,  laipoaiiilhig.  and  feeding  or 
pastoring  the  livestock: 

(2)  Trespass  penalties  assessed 
pursuant  to  1 700725  shall  be  paid  to  a 
separate  accoant  to  be  administered  by 
the  Commissioner  for  use  as  a  range 
improvement  fund  Cor  the  New  Lands; 

(3)  Any  remaining  amount  shall  be 
paid  over  to  the  owner  of  said  livestock 
upon  his  Submitting  proof  of  ownership. 

Any  proceeds  remaining  after 
payment  of  die  first  and  second  items 
noted  above  not  claimed  within  one 
year  from  the  date  of  sale,  will  be 
credited  to  the  United  States. 


S  700.729 

These  regalations  may  be  amended  or 
superseded  as  needed. 

Dated  September  7,  tOBO. 
Cari  f.  Kanuek. 

Comrnksioaeroa  Navajo  and Hapi  ladiaa 
Relocation. 

[FR  Doc  m-2MM  Filed  9-13-00;  8:45  am] 
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DEPARmENT  OF  THE  TREASURY 
imeiiiai  Twwinie  swfvioe 
26CFRPart35a 

Tamporary  Employinant  Tax 
Regidationa  UndarttM  Intefwt  and 
DMdand  Tax  ConvUanM  Act  of  1983 

CFR  Correction 

In  tide  26  of  die  Code  of  Federal 
Regulations,  parts  30  to  39,  revised  as  of 
April  1.  1990.  in  {  35a.3406-l  the  old 
text  of  paragraph  (0  was  inadvertently 
printed.  The  old  text  beginning  widi  the 
first  complete  paragraph  in  colomn  one, 
line  9,  on  page  339,  and  ending  with 
column  oner  Une  17,  on  page  341  should 
be  removed. 

SNjJNa  cooe  iss»«i« 

NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Prooadural  Ruiaa 

n  National  Labor  Relations 


Board. 

action:  Final  rules. 


:  The  National  Labor  Relations 
Board  is  revising  its  rules  that  govern 
service  of  papers  by  parties  to  permit 


under  certain  circumstances. 
translnissioRS  of  docwaentB  to  &m 
Agency's  facsimile  machines.  The 
revisions  are  befaig  adopted  fai  order  to 
accommodate  the  use  by  parties  of  this 
rapidly  growfaig  form  of  technology 
while  taking  into  aooount  the  limited 
number  of  facsimile  machine  presenUy 
available  throughout  the  Agency.  The 
intended  efiTect  of  the  revisions  is  to 
establish  some  measure  of  uniformity  in 
the  practices  for  accepting  facsimile 
transmissions. 

EFFECTIVE  DATE:  October  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Tniesdale.  Executive  Secretaiy. 
1717  Pennsylvania  Avenue  NW^  room 
701.  Washington,  DC  2057a  Telephone: 
(202)  254-943a 
SUPPtEMEMTARV  MPOHMATION:  The 

National  Labor  Relations  Board 
recognizes  that  the  use  of  facsimile 
systems  is  becomii^  more  prevalent  in 
both  the  private  and  pubUc  sectors.  Yet, 
at  the  present  time,  the  Board  has  no 
rule  setting  forth  the  circumstances 
under  which  it  will  accept  facsimile 
transmissions  from  parties.  Therefore, 
determinations  whether  to  accept 
particular  documents  that  have  been 
transmitted  by  a  facsimile  system  have 
been  made  on  a  case-by-case  basis  by 
the  receiving  office. 

The  Board  is  revising  1 102.114  of  its 
rules  in  order  to  establish  some  measure 
of  unifonnity  in  the  practices  for 
accepting  facsimile  transmissions  while 
taking  into  account  the  limited  number 
of  facsimile  machines  presently 
available  throu^iout  the  Agency.  The 
overall  approadi  is  to  permit  facsimile 
transmissions  of  requests  for  extensions 
of  time,  prohibit  facsindie  transmissions 
of  most  other  formal  documents,  and 
permit  facsimile  transmissions  of  all 
other  documents  subject  to  advance 
approval,  in  each  instance,  by  the 
receiving  office. 

The  tide  of  {  102.114  is  changed  to 
include  specific  reference  to  the  subject 
of  facsimile  transmissions.  Subsections 
(a)  and  (b)  of  i  102.114.  dealing 
generally  with  service  of  papers  and 
proof  of  service,  are  retained  without 
modification.  Subsections  (c).  (d).  and 
(e)  of  this  secnon  are  new. 

Subsections  |c)  and  (d)  of  i  102.1 14  set 
forth  the  documents  that  will  or  will  not 
be  permitted  to  be  filed  by  facsimile 
transmission,  and  the  procedures  to  be 
followed  in  filing  documents  by 
facsimile  and  in  securing  permission  to 
file  those  documents  whose  receipt  is 
left  to  the  discretion  of  the  receiving 
office. 

Subsection  (e)  of  i  102.114  sets  forth 
the  requirements  for  service  of  copies  on 
other  parties  when  a  document  is  si'rveij 


upon  the  Board  by  facsimile 
transmission. 

Pursuant  to  section  e06(b)  of  the 
Regulatory  FlexibiHty  Act  (5  U.S.C  801 
et  seq.).  the  NLRB  certifies  that  diis  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

List  of  9idi}acta  b  29  CFR  Part  m 

Administrative  practice  and 
procedure.  Labor  management  relations. 

Accordingly,  29  CFR  part  102  is 
amended  as  follows: 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Autliarity:  Section  6,  National  Labor 
Relations  Act,  at  amended  (2S  U.S.C  151. 
156).  Section  102.117(c)  also  issued  ander 
section  S52(a)(4)(A)  of  the  Freedom  of 
Infonnation  Act.  a«  amended  (5  U.S.C. 
552(a)(4)(A)).  SectiooB  102.143  tfarougli  102.15S 
also  issued  ander  section  504(cMl)  of  the 
Equal  Access  to  Justice  Act  as  amended  (5 
U.S.C.  504(c)(1)). 

2.  Section  102.114  k  revised  to  read  as 
follows: 

9102.114   Service  of  papers  by  parOoa; 
proof  of  service;  fWng  and  aarvkig 
documents  and  papers  by  tacshnHe 
transmission. 

(a)  Service  of  papers  by  a  party  on  the 
other  parties  shall  be  made  by 
registered  mail,  or  by  certified  mail,  or 
in  any  manner  provided  for  the  service 
of  papers  in  a  civil  action  by  the  law  of 
the  State  in  which  die  hearing  is 
pending.  Except  for  charges,  petitions, 
exceptions,  briefs,  and  oilier  papers  for 
which  a  time  for  both  filing  and 
response  has  been  otherwise 
established,  service  on  all  parties  shall 
be  made  in  the  same  manner  as  that 
utilized  in  filing  die  paper  wiUi  the 
Board,  or  in  a  more  expeditious  manner; 
however,  when  filing  with  the  Board  is 
accompUshed  by  personal  service  the 
other  parties  shall  be  prompdy  notified 
of  such  action  by  telephone,  followed  by 
service  of  a  copy  by  mail  or  telegraph. 
When  service  is  made  by  re^stered 
mail,  or  by  certified  mad,  the  return  post 
office  receipt  shall  be  proof  of  service. 
When  service  is  made  in  any  manner 
provided  by  die  law  of  a  State,  proof  of 
service  shall  be  made  in  accordance 
with  such  law.  Failure  to  comply  with 
the  requirements  of  this  section  relating 
to  timeliness  of  service  oo  other  parties 
shall  be  a  basis  for  either 

(1|  A  rejection  of  the  document  cr 
(2)  withholding  or  reconsidering  any 
nihtift  on  the  subject  matter  raised  by 
the  document  until  after  service  has 
been  made  and  the  served  party  has  had 
reasonable  opportunity  to  respond. 

(b)  The  person  or  party  serving  the 
piipers  or  process  on  other  parties  in 


conforaance  with  sections  102.113  and 
102.114(a)  riiall  Sttbnit  a  written 
statement  of  service  thereof  to  tlie  Board 
stating  the  names  of  the  parties  served 
and  tbe  date  and  manner  of  service. 
Proof  of  service  as  defined  in  section 
102.114(a)  shall  be  required  by  die  Board 
oidy  if  subsequent  to  the  receipt  of  the 
statement  of  service  a  question  is  raised 
with  respect  to  proper  service.  Failure  to 
make  pnwf  of  service  does  not  affect  the 
validity  of  the  service. 

(c)  Requests  for  extensions  of  time  for 
filing  documents  will  be  accepted  if 
transmitted  to  the  facsimile  machine  of 
the  office  designated  to  receive  such 
requests.  Other  documents,  except  those 
specifically  prohibited  in  paragraph  (d) 
of  this  section,  will  be  accepted  if 
transmitted  to  the  facsimile  machine  of 
the  office  designated  to  receive  them 
only  with  advance  permission  from  the 
receiving  office  which  may  be  obtained 
by  telephone  Advance  permission  must 
be  obtained  for  eadi  such  filing.  At  the 
discretion  of  the  receiving  office,  the 
person  submittiag  a  docimient  by 
facsimile  may  be  required 
simultaneously  to  serve  the  original  and 
any  required  copies  on  the  office  by 
overnight  dehvery  service. 

(d)  Facsimile  transnrissions  of  the 
following  documoits  will  not  be 
accepted:  Unfair  Labor  Practice 
Charges;  Representation  Petitions, 
including  Decertification  Petitions; 
Showing  of  Interest  in  Suppcnl  of 
Representation  Petitions,  including 
Decertification  Petitions;  Answers  to 
Complaints;  Exceptions  or  Cross- 
Exceptions;  Briefs;  Requests  for  Review 
of  Regional  Director  Decisions; 
Administrative  Appeals  from  Dismissal 
of  Petitions  ot  Unfair  Labor  Practice 
Charges;  Objecticms  to  Elections; 
Objections  to  Settlements;  EA)A 
Applications;  Motions  for  Summary 
Judgment;  Motions  to  Dismiss;  Motions 
for  Reconsideration;  Motions  to  Clarify; 
Motions  to  Rec|ien  the  Record:  Motioits 
to  Intervene;  Motions  to  Transfer, 
Consolidate  or  Seven  or  Petitions  tor 
Advisory  Opinions.  Facsimile 
transmissions  in  contravention  of  this 
rule  will  not  be  filed. 

(e)  Documents  and  other  papers  filed 
through  facsimile  transmission  shall  be 
served  on  all  parties  in  the  same  or 
faster  way  as  used  to  serve  the  office 
where  filed,  in  conformance  with 

S  102.114(a).  Thus,  facsimile 
transmission  shall  be  used  for  this 
purpose  whenever  possible.  When  a 
party  caimot  be  served  by  this  method, 
the  party  shall  be  notified  personally  or 
by  telephone  of  the  substance  of  the 
transmitted  document  and  a  copy  of  the 


document  shall  be  served  by  penonal 
service  or  overnight  delivery  service. 

Dated,  Wasbnigton,  DC  SapleiHbef  la 


By  direction  of  the  Boaid. 

John  C  Trueadala, 

Executive  Secretary,  National  Labor 
Relations  Board. 

[FR  Doc  90-21631  Filed  9-13-00;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

»CFRPart2619 

VahMHon  of  Plan  Beneflta  In  Slngla- 
Emptoyer  Plans;  Amendmant  Adopting 
Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

CorporatioiL 

ACTION:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  October  1. 1990.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  maricets.  This 
amendment  adopts  die  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  October  1, 1990  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  October  1. 1990. 
FOR  FlfflTMER  INFOIMiATlON  CONTACH 

J.  Ronald  Goldstein,  Senior  Counsel 
Office  of  the  General  Counsel,  Code 
22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW.. 
Washington,  DC  20006,  202-778-68S0 
(202-778-«859  for  TTY  and  TDD  (mly). 
These  are  not  toU-fiee  numbers. 
SUPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulation  of  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  Part  2819)  sets  fordi  die 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  tide  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 


forth  in  Part  2819.  Flans  temiaating  in  a 
standard  teradnation  oiay,  far  purposes 
of  die  Standard  Teiminatioo  Nodce  filed 
with  PBGC,  use  these  formulas  to  vahae 
benefit  liabilities,  although  this  is  not 
required.  (Such  plans  may  vahie  benefit 
liabilities  that  are  payable  as  annuities 
on  the  basis  <A  a  qualifying  bid  obtained 
from  an  insurer.) 

Appendix  B  in  part  2819  sets  Carth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  tbe 
rates  and  factors  periodically. 

The  rates  and  factors  currendy  in  use 
have  been  in  e^ect  since  September  1, 
1990.  This  amendment  adds  to  appendix 
B  a  new  set  of  interest  rates  and  factors 
for  valuing  benefits  in  plans  that 
terminate  on  or  after  October  1, 1090, 
which  set  reflects  an  increase  of  V4 
percent  in  tbe  immediate  interest  rate 
from  IVa  to  7V4  percent 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15di  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit 

The  PBGC  has  determined  diat  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  prompdy  so 
that  the  rates  can  reflect  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  iar  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  October  1. 1900,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  diis  amendment  die  PBGC  finds  diat 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  imder  the  criteria  set 
forth  in  Executive  Order  12291,  becanse 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
or  iimovation. 

List  of  Subjects  hi  29  CFR  Part  2819 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 
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In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVl  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  261»-{AMENDED] 

l.TTie  authority  citation  for  part  2619 
is  revised  to  read  as  follows: 


2.  Rate  Set  86  of  appendix  B  is  revised 
and  Rate  Set  87  of  appendix  B  is  added 
to  read  as  follows:  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Deferred  Annuities 


immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  aimuities  and 
to  value  both  portions  of  a  refund 
aimuity.  An  interst  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  ks,  ki,  ni,  and  ni  are  defined  in 
{2619.45. 


Authority:  29  U.S.C  1301(a).  1302(bK3). 
1341, 1344.  and  1362  (1988). 

In  tiie  table  Uiat  follows,  tiie 
immediate  annuity  rate  is  used  to  value 

For  plans  writti  a  valuation  date       ImmeiSate 

D8f 6fT9d  ftnnuitiBS 

Rate  set 

annuity  rate 

On  or  after              Before              (%) 

k. 

hi 

k> 

Hi 

ft) 

•                                                      • 

86 — 

87 - - 

•                           •                             • 

9-1-90           10-1-90                 7.25 
10-1-90   7.50 

1.0650 
1.0675 

• 

1.0525 
1.0550 

• 

1.0400 
1.0400 

7 
7 

8 
8 

James  B.  Loddiait  m. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc  90-21703  Filed  »-13-S0;  8:45  am] 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
AsseU  Following  Mass  WHttdrawal: 
Interest  Rates 

aocncy:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


f.  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Witiidrawal  (29  CFR  part  2676).  The 
regxilation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  tiie 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  tiie 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 


the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
montii  of  October  1990. 

EFFECTIVE  DATE:  October  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT. 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW..  Washington,  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

8UPPI.EMENTARY  INFORMATION:  The 

PBGC  finds  tiiat  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemdking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 


12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2878 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
titie  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2876— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
139g(c](l)(D].  and  1441(b)(1). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

{2876.15    IntwssL 

•        •        •        *        • 

{c)  Interest  Rates. 


For 
valu- 
ation 
dates 
occur- 

X* 

month: 


The  vrtbos  tor  Ware: 


iit        ib*        ^        U        C 


• 

Octo- 
ber 
1990.. 

.08871 

• 
.08625    .08375 

• 
.08    .07625 

• 
i)7125     .0712S 

• 
.0712S     J07125 

XJ7125 

• 
.065 

J066 

• 
Mb.     J066 

.065  SUMIb 

J 


UMI 


Issued  at  Waslugton.  DC  on  this  lOtb  day 
of  September  199a 
lames  B.  LKkhirt  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  90-21702  Hied  9-13-90;  8:45  am] 
anxma  COOK  77a»«i-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Gtiard 

33  CFR  Part  100 

[CGO05-M-70t 

Special  Local  Regulations  for  Marine 
Events;  Portsmoutli  Power  Boat 
Regatta;  Western  Brandt,  ERzabetti 
River,  Portsmoutii,  VA 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Portsmouth  Power 
Boat  Regatta  to  be  held  on  the  Western 
Branch  of  the  Elizabeth  River. 
Portsmouth.  Virginia  on  October  20-21. 
1990.  The  special  local  regulations  will 
govern  vessel  activities  during  the 
powerboat  races,  the  regulations  are 
necessary  due  to  the  potential  danger  to 
waterway  users,  the  confined  nature  of 
the  waterway,  and  the  spectator  craft 
congestitm  expected  during  the  event 
EFFECnvi  DATE:  These  regulations  are 
effective  for  the  following  periods: 

10  a.m.  to  7  p.ra.,  Octobo'  20, 1990. 

10  a.m.  to  7  pjn..  October  21, 199a 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  L.  Hiillips.  Chief.  Boating 
Affairs  Brandv  Fiftii  Coast  Guard 
District  431  Crawford  Street 
Portsmoutii.  Virginia  23704-S004.  (804) 
398-6204. 
8U>PtEMENTARfY  INfOnWATWN;  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective 
less  than  30  days  frcMn  the  date  of 
publication.  PollowiRg  normal 
rulemaking  procedures  would  be 


impracticable  since  all  of  the 
informatkm  required  for  this  application 
was  not  received  by  this  office  until 
August  27, 19901  and  there  was 
insufficient  time  to  publish  proposed 
rules  in  advance  of  the  event. 

Drafting  Informatioa 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer, 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  Captain  Machael  K. 
Cain,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Regulations 

Tlie  Portsmouth  Power  Boat 
Association  submitted  an  application  on 
July  3, 1990  to  hold  the  Portsmouth 
Power  Boat  Regatta  on  October  20-21. 
1990.  The  event  will  be  held  on  the 
Western  Branch  of  the  Elizabeth  River 
and  will  consist  of  approximately  SO 
powerboats,  ranging  from  13  to  19  feet  in 
length,  racing  on  a  designated  course 
within  the  regulated  area.  The  races  will 
consist  of  a  series  of  heats.  A  portion  of 
the  Western  Branch  of  the  Elizabeth 
River,  approximately  700  yards 
southwest  of  the  Churchland  Bridge,  will 
be  closed  during  the  actual  racing.  The 
Coast  Guard  Patrol  Commander  may 
allow  vessel  traffic  to  transit  the  area 
between  heats.  Since  the  waterway  will 
not  be  closed  for  extended  periods, 
waterbome  traffic  should  not  be 
severely  disrupted 

Economic  Assessment  and  Certificati(m 

These  regulations  are  not  considered 
either  major  under  Executive  Order 
12291  on  Federal  Regulatitn  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28. 
1979).  The  economic  impact  is  expected 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Because  of 
this  minimal  impact  the  Coast  Guard 
certifies  tiiat  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  smaQ  entities. 


Federalism  Assessment 

This  action  has  been  analyzed  in 
accwdance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
feds'alism  implicatitms  to  warrant  the 
preparati(m  of  a  Federalism 
Assessment 

Enviromnentallmpact 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  deternuned  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1E  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Final  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  titie  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233: 49  CFR  1.40  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-0570  is  added 
to  read  as  follows: 

S100.3S-0670    WMtsm  Branc^  ERabetti 
RIvef.  PortsmouUi,  Virginia. 

(a)  Definitiona—(\)  Regulated  area. 
The  waters  of  tiie  Western  Branch. 
Elizabedi  River  bounded  by  a  line 
connecting  the  following  points: 

LatitadB  Loiigit&df 

36*50174»"  N  TTZl  44  J"  W 

36*50'i7.o"  N  Ttrzztixr  W 

semnijor  n  ttztsixt  w 

ao'sciia"  N  7«*n  44a'  w 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Hampton  Roads. 
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(b)  Special  local  regulations.  (1) 
Except  for  participants  in  the 
Portsmouth  Power  Boat  Regatta  and 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  an 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(c)  Effective  date.  These  regulations 
are  effective  for  the  following  periods: 

10  a.m.  to  7  p.m.  October  20, 1990. 
10  a.m.  to  7  p.m.  October  21, 1990. 

Dated:  September  6, 1990. 
P.A.  Welling, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  90-21770  Filed  &-13-90;  8:45  am] 
■UJNQ  cow  4tie-i4-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6997 
[WY-930-0(M214-10;  WYW  109115] 

Withdrawal  of  Put>iic  Mineral  Estate  for 
Wtiiskey  Mountain  Bighorn  Stteep 
Winter  Range;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 


:  This  order  withdraws  9,609.74 
acres  of  public  mineral  estate  from 
mining  for  a  period  of  20  years  to  protect 
the  bighorn  sheep  winter  range  and 
capital  investments  in  the  area.  The 
lands  have  been  and  remain  open  to 
mineral  leasing. 
EFFECnvc  DATE:  September  14,  lOOa 

ron  FURTHER  INRMMATION  CONTACT 

Tamara ).  Gertsch,  BLM,  Wyoming  State 
Office,  P.O.  Box  1828.  Cheyenne, 
Wyoming  82003,  307-775-6115. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  mineral 
estate  is  hereby  withdrawn  from 


location  or  entry  imder  the  United 
States  minmg  laws  (30  U.S.C.  Ch.  2),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Whiskey 
Mountain  Bighorn  Sheep  population: 

Sixth  Principal  Meridian 

T.  39  N..  R.  105  W., 

Sec.  4,  all,  unsurveyed. 
T.  40  N..  R.  105  W.. 

Sec  17.  wv^swy4.  SEy4Swy4: 

Sec  18,  SViNEy4.  WViNWy4.  SEy4NWy4. 

S%: 
Sec  19,  all; 

Sec  20.  WV4NEy4,  WV4,  SEy4: 
Sec  21.  SWy4SWy4: 
Sec  28,  NWy4,  NV^SWy4.  swy4swy4; 
Sec  29.  all: 

Sec  33,  lots  1  through  4,  inclusive,  W^. 
T.  41  N.,  R.  106  W.. 
Sec  2,  lots  3  and  4; 
Sec  3  lots  1  and  4; 
Sec  10.  NV4NEy4,  SEy4NEy4: 
Sec  11.  lots  3, 4. 5. 9,  NEy4SWy4; 
Sec  14.  lot  2.  WV4NWy4,  SEy4NWy4, 

N%SWy4; 
Sec  15,  NEy4NEy4,  SViNEy4,  SW, 
Sec  22.  SEy4NEy4,  SVt. 
T.  41  N.,  R.  106  W., 
Sec.  19.  lots  2, 3. 4.  SV^NEy4,  SEy4NWy4, 

EV4SWy4.SEy4: 
Sec  20,  NVi,  SWy4,  WMiSEy4: 
Sec  29,  SV4NEy4,  E%NWy4,  S%; 
Sec  30,  lots  1  through  4,  inclusive, 

SV4NEy4.  E^WVi.  SEy4; 
Sec.  31,  lots  5  through  20,  inclusive: 
Sec  32,  lots  1  through  16,  inclusive; 
Sec  33,  WViNEy4.  WV4NWy4,  SEy4NWy4, 

SV4; 
Sec  34,  SWV4SWy4. 
T.  41  N..  R.  107  W.. 
Sec  23.  SV^SWy4,  SEy4: 
Sec  24.  SV^: 

Sec  25.  EV4EV4.  NWy4NEy4.  SWy4SEy4. 
The  areas  described  aggregate  9,609.74 
acres  in  Fremont  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  September  11. 1990. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  90-21742  Filed  9-13-90;  8:45  am] 
WLLUM  cooe  43ie-2a-« 


43  CFR  Public  Land  Ordw  6799 
[10-943-90-4214-10;  101-29913] 

Withdrawal  of  Pul>lic  Land  for  a 
Ponderosa  Pine  Seed  Orchard;  Idaho 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws  10 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
use  as  a  ponderosa  pine  seed  orchard 
for  the  U.S.  Forest  Service.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  September  14, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievasay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706.  208-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2).  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  a  U.S.  Forest  Service 
ponderosa  pine  seed  orchard: 

Boise  Meridian  * 

f.  37  N..  R.  1  W., 

Sec  32.  N%SV4NWy4SWy4. 

The  area  descrilwd  contains  10.00  acres  in 
Nez  Perce  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
tiian  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1764(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  September  11. 1990. 

Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  90-21741  Filed  9-13-90;  8:45  am) 

muma  code  43io-oo-m 


43  CFR  PubNe  Land  Ordwr  9798 

[AZ-930-00-4214-10;  A-13010] 

HrVM  Revocation  of  Sacratartal  Order 
Dated  Juna  30. 1908;  Arizona 

agency:  Burean  olLand  Management. 
Interior.  j 

action:  Public  Land  Order. 


f:  This  order  revokes 
Secretarial  Order  of  June  30, 1908, 
insofar  as  it  affiects  7.50  acres  of 
National  Forest  System  land  withdrawn 
for  use  as  a  part  of  the  Payson  Ranger 
Station  Administrative  Site.  This  parcel 
is  no  longer  needed  for  administrative 
site  purposes  and  has  been  identified  as 
suitable  for  disposal  by  exchange  under 
the  General  Exchange  Act  of  1922.  This 
action  will  open  the  land  to  such  forms 
of  disposition  as  may  by  law  be  made  of 
National  Forest  System  land  but  will 
remain  closed  to  operations  under  the 
mining  laws  by  a  Forest  Service 
exchange  proposal.  The  land  is  not 
available  for  mineral  leasing  as  it  is 
located  within  the  town  limits  of  Payson 
(43  CFR  3100.0-3(a)(2)(iii)). 

EFFECnvE  DATE:  October  15, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Mezes,  BLM  Arizona  State  Office, 
P.O.  Box  16563.  Phoenix,  Arizona  85011, 
602-640-5509. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  June  30, 
1908.  which  withdrew  National  Forest 
System  land  fat  the  Payson  Ranger 
Station  Administrative  Site  is  hereby 
revoked  inso£ar  as  it  affects  the 
following  described  land: 

Gila  and  Salt  River  Meridian 

T  lOR-R.^E.- 
Sec  4,  NViNwy4Swy4Swy4,  nv^sv^ 
Nwy4swy4swy4. 

The  area  described  contains  7.50  acres  in 
Gila  County. 

2.  At  10  a.m.  on  October  15, 1990,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

-   3.  The  land  will  not  be  available  for 
mineral  leasing  as  it  is  located  within 
the  town  limits  of  Payson  (43  CFR 
3100.0-3(a)(2](1ii)). 


Dated:  September  11, 1990. 
DaveO'NaaL 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  00-21740  Filed  ^13-90;  8:45  am] 
MUMQ  COM  4*10-ai-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501, 509, 522  and  525 
[APD  2aoai2A,  CHQE  11] 

Qanral  Servteaa  AdiniwiairaOon 
AcquMtlon  Regulation;  Sanctions 
(Toshlba/Konf^lMrg),  Dabarmant  and 
Suapenaion,  Sarvica  Contract  Act 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule.         

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  chapter  5  (APD  2800.12A),  is 
amended  to  revise  section  501.707,  Table 
501-1,  to  make  editorial  changes  and 
add  a  paragraph  which  designates  the 
head  of  the  contracting  activity  (HCA) 
or  a  designee  as  the  signatory  authority 
for  determinations  to  grant  an  exception 
to  sanctions  imposed  against  Toshiba 
Corporation  and  Kongsberg;  to  revise 
section  509.405  to  delete  references  to 
the  "list  of  contractors  proposed  for 
debarment  by  GSA"  in  paragraphs  (a) 
and  (b)  because  proposed  debarments 
now  have  Govemmentwide  effect  and 
are  mcluded  on  the  "List  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs"  in  the 
section  entitled  "Parties  Excluded  from 
Procurement  Programs;"  to  add  section 
522.1003-3  to  clarify  the  appUcability  of 
the  exemption  of  FAR  22.1003-3(c)  to 
local  office  relocation  contracts;  to 
revise  section  522.1003-4  to  require  legal 
counsel  coordination  for  all  requests  for 
limitations,  variations,  tolerances,  and 
exemptions  from  the  Service  Contract 
Act;  to  add  section  522.1014  to  permit 
contracting  officers  to  contact  die 
Department  of  Labor,  Wage  and  Hour 
Division,  directly  to  determine  the 
currency  of  wage  determinations,  and  to 
make  other  miscellaneous  changes  in 
part  522;  to  add  subpart  525.10  to  permit 
the  HCA  or  a  designee  to  make  the 
determinations  required  by  FAR 
25.1003(b)  and  to  prescribe  the  format 
for  determinations  required  by  FAR 
25.1003. 

EFFECnVE  date:  September  24, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Shirley  Scott,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 


SUFPLEMBfTARY  information: 

A.  Public  Comments 

This  rule  was  not  published  in  die 
Federal  Register  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  with  the  Federal  Acquisition 
Regulation  as  amended  by  FAC  84-46 
which  had  afready  undergone  the  public 
comment  process. 

B.  Background 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1964,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  rule 
is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibilify  Act,  5  U.S.C.  601 
et  seq.  The  rule  amends  the  GSAR  as 
necessary  to  conform  with  FAR  (FAC 
84-46)  by  providing  internal  operating 
procedures  to  GSA  contracting 
activities.  The  rule  does  not  contain 
information  collection  requirements  that 
require  die  approval  of  OMB  under  the 
Paperwork  Reduction  Act  44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  48  CFR  parts  501. 509. 
522  and  525 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
parts  501, 509, 522  and  525  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART501-(AMENDEO] 

2.  Section  501.707,  Table  501-1,  is 
amended  by  revising  paragraphs  j 
through  n  to  read  as  follows: 

501.707    Signatory  authority. 

***** 

Table  501-1— Siomatorv  Authority 


DSF  raquirsnwnt 


oi  M  Buy  AfiwrtCM  Act  (Sm 
FAR  2S.102(aN4>.  2S.202M(3) 
Mid  QSAR  525.10S-70.) 
K  Dilvininflliont  undv  ffM  Btt- 

(Sm  far  MtVMl  2S.3) 


xamm  01  ttw  Trad*  Agra*- 
HwMi  Act  (Sm  far  MbMrt 
28.4  and  GSAHwbpart  S2S.4) 

m.  Oalarmlnaliona  10  grart  tn 
aaoapaon  io  wm  Mnciana  wn- 
poaad  tgum  ToaHba  Cocpo- 
taion  and  KongrtMfB.  (Sm 
FAR  2S.1003(b|  and  GSAR 
525.1003) 

n.  OatarminaMoni  to  piooaad 
wWi  an  aiMrd  or  to  oonHnM 


a  QAO  dacWon  on  a  pratoat 
(Sm  far  33.104  (b)  and  (c).) 


Signatoty  auBioniy 


kidMduai  OSFi  may  ba 
lignad  by  Vw  HCA  or 

adaiignM. 


mdMdual  0«F»  may  ba 

tignad  by  •■•  HCA  or 

a  dMignaa. 
mdMduil  OSF*  muai  ba 

■gnad  by  Ha  HCA  in 

auoortanca  «NBi 

525.402-70. 
MMdMl  DSFt  may  ba 

iignad  by  «M  HCA  or 

a< 


indMdual  OSF*  muM  ba 

«gnadby«iaHCA. 
CtoM  DSFa  aia  not 


878N       ftdewl  Kegteler  /  Vol.  55.  No.  179  /  Fnday.  September  14.  19M  I  Rde»  &n6  JtefnilatKins 


37881 


PART  50»-(AaENDeO] 

3.  Section  509.405  is  revised  to  read  as 
follows: 

(a)  Before  ioitialiiig  a  pre-awatd 
survey  or  any  procurement  or  disposal 
action,  the  contacting  officer  shall 
review  the  Lists  of  Parties  Exchided 
from  Fedferal  Procurement  or 
Nonprocuremenl  Progcains.  Any 
contractor  listed  in  the  section  entitled 
"Parties  Excluded  from  Procurement 
Programs'*  must  receive  the  treatment 
specified  therein.  The  contracting  officer 
shall  also  review  the  Tatties  Excluded 
from  Nonprocurement  Programs'* 
section  of  the  list  and,  if  appropriate, 
contact  the  Usting  agency  for  further 
information  in  order  to  determine 
whether  the  listed  party  is  responsible. 

(b)  Bids  received  &t>m  any  contractor 
listed  in  the  Tarties  Excluded  from 
Procurement  Progt^ms**  section  will  be 
opened,  entered  on  the  Abstract  of  Bids, 
and  rejected,  unless  the  debarring  or 
suspending  official  determines  in  writing 
that  there  is  a  compelling  reason  to 
consider  the  bid.  Ihvposals,  quotations 
or  offers  received  from  any  such 
contractor  moet  not  be  evalaated  for 
award  or  included  in  the  competitive 
range,  and  discussions  nuist  not  be 
conducted  with  such  offeror,  unless  the 
debamn^  or  suspendii^  (rfficial 
determines,  ia  wriing,  that  tbere  is  a 
compelling  reason  to  do  so. 

PART  522— {AMENDED] 

4.  Section  522.1001  is  revised  to  read 
as  foUews: 


522.1001 

Agency  labor  advisor  means  the 
contracting  office's  assigned  legal 
coiuisel 


5.  Section  522.1083-a  is  added  to  reMi 
as  follows; 

S22. 1003-3    Statutory  •xan^itions. 

The  statutory  exemption  in  FAR 
22.1003-3(c)  does  not  apply  to  local 
office  lelucatioB  moves  when  the 
transportation  is  incidental  to  the 
services  being  acquired.  The  Demre 
Contract  Act  applies  in  sncfa  sitaationn 
and  formal  contracting  procedures  n«usl 
be  used. 

e.  Section  522.1003-4  is  revised  lo  road 
as  follows: 

522.1003-4   Adminiatrative  iiihttationa. 


Requests  far  hrattations,  variations, 
talerasicea.  and  exemptions  from  the 
Service  Contract  Act  under  FAR 
22.1003-4[a)  must  be  submitted  to  the 
Adnamstrator,  Wage  and  Ho«r  Divt»ien 
by  the  contracting  director  after 
coordination  with  assisted  legal 
counsel. 

7.  Section  522.10OS-7  is  revised  to  read 
asfoHowK 


S22.ie0t-7 
•ppNcabaty  oltiM  Act 

Requests  for  detemunatiiHi  of  Service 
Contract  Act  applicability  under  FAR 
22MB&-7  must  be  sabnitted  to  the 
Adffiiniatiater.  Wage  and  Hour  Divisicm. 
by  the  coniractittg  direcrtor  after 
cooedination  with  assigned  legal 
counsel 

8.  Section  S22.1011-2  is  revised  to  read 
as  follows: 

522.1011-2   ftaquwts  for  status  or 
oxpedMno  of  lesponaa. 

Requests  to  expedite  wage 
determinations  or  to  check  the  status  of 
a  request  may  be  made  by  the 
contracting  officer  directly  to  the 
Administrator,  Wage  and  Hour  Division. 

9.  Section  522.10Z1  is  revised  to  read 
as  follows: 


522.1021 

Requests  for  hearings  under  FAK 
22.1021  will  be  made  by  the  contracting 
officer  through  the  HCA  after 
coordination  tvith  assigned  legal 
counsel. 

1&  £3ction  smJ4flSJs  revised  to  nad 
as  follows: 
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522.1403 

Requests  for  watvert  under  FAR 
22.1403(cl  must  be  submitted  to  the 
Administrator  through  die  HCA. 

PART  S2S-{  AMENDED  I 

n.  Subpart  S25.10  is  added  to  rea*d  as 
feilews: 

gM>pyt«2S.10    tancBemloi  WelaManBof 
Expoft  Contrals 

52SJO03    Eauxptiom 
525.100*    Procedures. 

Subpart  525.10— Sanctions  for 
Violations  of  Export  Cenlrola 

525.1003   Eacapttons. 

The  determinations  requfaed  by  FAR 
25.1003{b)  may  be  made  by  the  HCA  m 
a  designee. 

525l1004   Procsduraa. 

The  determinations  must  be  in  a 
format  similar  to  these  illustrated  at 
50L704-ra  and  include  the  information 
required  by  FAR  25.1004. 

Dated:  September  8, 199a 

RidiaiiiH.Hopf.Ja, 

Associate  Administtaior  for  Acquisition 
PoHcy. 

[PR  Doc  90-a57B  rded  9-1S-90;  MS  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  noticM  to  the  pubHc  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

il  ==^ 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 

Eligibility  of  District  of  Columbia 
Government  Employees  for  Superior 
Quallflcationi  Appointments 

AOENCV:  Office  of  Personnel 

Management 

action:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  proposing  to 
revise  the  regulations  under  which 
agencies  may  appoint  candidates  who 
possess  superior  qualifications  to 
positions  at  grades  GS-11  and  above  at 
rates  above  the  base  of  the  grade.  The 
regulations  would  permit  agencies  to 
appoint  employees  of  the  Government  of 
the  District  of  Colimibia  at  advanced 
rates  under  the  same  conditions  as  other 
candidates,  provided  the  appointees 
began  their  DC  Government  service  on 
or  after  October  1, 1987.  Currently,  the 
regulations  firohibit  appointment  of  any 
DC  Govenunent  employees  at  advanced 
rates  unless  the  appointees  have  a  break 
in  service  of  at  least  90  days  following 
their  DC  Government  employment 
DATES:  Comments  must  be  received  on 
or  before  November  13, 1990. 
ADDRESSES:  Written  comments  may  be 
sent  to  Leonard  R.  Klein,  Associate 
Director  for  Career  Entry  and  Employee 
Development,  Office  of  Personnel 
Management  Room  6F08, 1900  E  Street 
NW..  Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  E.  Spencer,  (202)  606-0960. 
SWPLEMENTARY  INFORMATION:  Section 
5333  of  title  5,  United  States  Code, 
requires  that  most  new  appointments  to 
positions  imder  the  General  Schedule  be 
made  at  the  base  of  the  grade.  However, 
under  5  U.S.C.  5333(a).  new 
appointments  to  positions  at  grades  GS- 
11  and  above  may  be  made  at  rates 
above  the  base  of  the  grade  when  the 
higher  salary  rates  are  justified  by 
appointees'  superior  qualifications  and 


existing  pay  or  by  a  special  need  of  the 
Government  for  the  appointees' 
services.  Appointments  made  under  this 
provision  are  commonly  called  superior 
qualiHcations  appointments. 

The  statutory  authority  is  intended  to 
afford  a  recruiting  incentive  to  attract 
superior  candidates  into  the  Federal 
service.  Once  employees  enter  the 
Federal  service,  their  pay  upon 
movement  from  one  position  to  another 
is  governed  by  5  U.S.C.  5334.  under 
which  pay  is  based  on  salary  previously 
earned  in  Federal  employment  To  carry 
out  the  statutory  intent  OPM's 
regulations  state  that  superior 
qualifications  appointments  must  be 
either  new  appointments  or 
reappointments  of  individuals  who  have 
had  a  break  in  service  of  at  least  90 
days  since  their  last  Federal  or  DC 
Government  employment. 

Until  implementation  of  the  Home 
Rule  Act  the  pay  systems  established 
for  positions  in  Uie  Federal  Government 
also  covered  positions  in  the  District  of 
Columbia  Government.  Salaries  earned 
with  the  DC  Government  were 
considered  in  accordance  with  5  U.S.C. 
5334.  when  setting  pay  for  DC 
Government  employees  who  moved  into 
the  Federal  service.  Therefore,  the 
regulatory  prohibition  against  giving 
superior  qualifications  appointments  to 
current  DC  Government  employees 
merely  appUed  the  same  conditions  to 
the  DC  employees'as  to  Federal 
employees  covered  by  the  same  pay 
system. 

The  Home  Rule  Act  however. 
authorized  the  DC  Government  to 
establish  a  separate' personnel  system. 
Using  this  authority,  the  DC  Government 
implemented  a  separate  compensation 
system,  which  applies  to  all  employees 
who  were  first  employed  by  the  DC 
Government  on  or  after  October  1, 1987. 
Because  this  compensation  system  is  not 
a  Federal  system,  0PM  issued  final 
regulations  on  April  19, 1990  (55  FR 
14827)  providing  that  salaries  of  DC 
Government  employees  first  employed 
on  or  after  October  1, 1987,  may  not  be 
used  as  a  basis  for  setting  pay  under  5 
U.S.C.  5334.  The  situation  of  DC 
employees  hired  since  October  1, 1987, 
is  now  comparable  to  that  of  State  and 
local  government  employees,  who  must 
usually  enter  Federal  service  at  the  base 
of  the  appropriate  General  Schedule 
grade. 


Federal  agencies  may.  however,  use 
the  superior  qualifications  appointment 
authority  to  match  the  salaries  of  State 
and  local  employees  who  possess 
unusually  high  or  unique  quaUfications 
for  positions  at  GS-11  and  above  and 
whose  pay  exceeds  the  base  salary  rate. 
The  same  authority  should  be  available 
to  assist  Federal  agencies  in  recruiting 
top  quaUty  DC  Government  employees. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) . 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  certain 
appointees  to  positions  in  Federal 
agencies. 

List  of  Subjects  in  5  CFR  Part  531 

Government  employees,  Wages. 
Administrative  practice  and  procedure. 

O^ice  of  Personnel  Management. 
Constance  Beny  Newman. 
Director. 

Accordingly.  0PM  proposes  to  amend 
5  CFR  part  531  as  follows: 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5338.  and  chapter 
54;  subpart  B  also  issued  under  5  U.S.C 
5305(q],  5333(a),  5334(a).  5402,  and  section  203 
of  EO.  11721.  as  amended:  subpart  C  also 
issued  under  t  U.S.C.  5333(b)  and  section  404 
of  E.0. 11721,  as  amended:  subpart  D  also 
issued  under  5  U.S.C.  5301.  5335.  and  section 
402  of  E.0. 11721.  as  amended;  subpart  E  also 
issued  under  5  U.S.C.  5336  and  section  403  of 
E.0. 11721.  as  amended. 

2.  In  9  531.203.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

9531.203    General  provision*. 

(b)  Superior  qualifications 
appointments.  *  *  * 

(2)  An  agency  may  make  a  superior 
qualifications  appointment  by  new 
appointment  or  by  reappointment  except 
that  when  made  by  reappointment  the 
candidate  must  have  a  break  in  service 
of  at  least  90  calendar  days  from  his  or 
her  last  period  of  Federal  employment  or 
employment  with  the  Government  of  the 
District  of  Columbia  (other  than 
appointment  as  (i)  employment  under  an 
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appointment  as  an  expert  or  cemultant 
under  section  3109  of  title  5,  United 
States  Code;  (ii)  employment  under  a 
temporary  appointnent  ufleutvd 

priiniirily  in  fiirthornnrp  nf  a 

postdoctoral  research  program,  or 
effeOBd  m»  pert  of  a  fndactwnl  traiaing 
pragnm  dvlng  wfaicii  tbe  employee 
receives  a  sHpmd,  or  eiupkiyioent  under 
a  tempocwjr  anwintiaent  of  a  graduate 
student  when  tlie  txosk  performed  by  the 
studeid  is  llie  basis  far  completing 
certain  academic  requirements  for  an 
advanced  deffec,  (iiM  employment  as  a 
member  of  tke  Cooaaissianwi  Carps  (rf 
the  Natiwial  Ooeanic  and  Atmospheric 
Administratioa  or  the  Commissioaed 
Corps  of  the  Public  Health  Service;  (iv) 
emplayneart  wfaicli  is  neither  fuQ-time 
employaeat  nor  tbe  principal 
employment  ef  the  cmdidate;  (v) 
appointment  under  the 
Intergovernmental  Personnel  Act;  or  (vi) 
employsunt  with  tbe  Government  of  tbe 
DaitTict  sf  Colambia  when  the  cambdate 
was  Bni  appointed  by  tbe  DC 
Government  on  or  after  October  1, 1967. 

(FR  Doc  90-21(95  Filed  9-13-«0:  8:45  am] 
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;  Send  or  deliver  comments 
and/or  designated  agent  information, 
including  new  WITS  telephone 
number(s),  to  Jaime  Ramon,  General 
Counsel  Office  of  Personnel 
Management,  Rnom  7355. 1900  E  Street. 
NW...  Wa^m^uo,  DC  20C15. 


SCFRPartSSI 

Procaasino  Ctarnialinwnt  Oi dais  for 
ChHd  Support  and/or  Alimony 

agency:  OfGce  of  Personnel 
Management. 

action:  Proposed  rule. 

summary:  In  response  to  an  opinion 
issued  on  December  19, 1988.  by  the 
Office  of  Legal  Counsel  of  the  United 
States  Department  of  Justice,  tbe  Office 
of  Personnel  Maoa^emeot  proposes  a 
revisiflB  te  its  legidetiens  in  5  CFS  part 
581  coocening  ^  pracessiag  irf 
gamisfai^art  orders  for  child  support 
and/or  alimony.  The  proposed 
amendment  broadens  the  conditions 
under  whicfa  campensation  received 
from  the  Department  of  Veterans  Affairs 
will  be  subject  to  garnishment.  OPM  is 
also  amending  die  regolatiens  to  darfly 
die  fact  that  Supplemental  Security 
Income  (SSI)  benefits  under  the  Social 
Sectuity  Act  are  not  remuneration  and 
are.  theiefoEe.  not  subject  to 
gamisluBent  OPM  bas  been  advised  by 
tbe  Department  of  Health  and  Huram 
Services  that  state  courts  ia  Tennessee 
have  held  that  SSI  benefits  are  subject 
to  gamishauBt  notwithstanding  the  fact 
that  these  benefits  are  not  leBumeration 
forempknynent. 

DATES:  Cnmaw  ills  sfaoald  be  leoeived  by 
October  IS.  19ia 


FOR  FURTHER  IWORMAHCR  COMTACIt 
Murray  M.  Meeker,  (202)  OOB-lsea 
S^WICMEI^ARV  IMFORMA^ON: 
Governmental  entities  are  urged  to 
review  tbe  cuireat  hst  of  desi^iated 
agents,  appendix  A  to  part  561  (K  Fit 
1354,  |ami«y  18, 1990),  to  oaure  that 
their  Ustog  is  correct.  All  entities  that 
have  joined  die  Wasfaingtan  Interagoicy 
Teleonamanicatians  System  (WITS) 
will  nenl  to  aikdse  C^M  of  their  new 
telephone  numbesfs). 

E.0. 12291,  Federal  Regulatkm 

I  have  detennined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b} 
of  E.0. 12291.  Federal  Regnlation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  %vill  not 
have  significant  economic  impact  on  a 
substantial  nuntber  of  small  entities 
because  their  effects  are  limited 
primarily  to  Federal  employees. 

List  of  Sidqads  u  5  CFR  Part  5S1 

Alimony,  Child  welfare.  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management 
CoostaDcs  Barry  Newmaa, 

Director. 

Acooniia^,  OFM  is  mnoiding  5  CFR 
part  561  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILB 
SUPPORT  AND/OR  ALUIONY 

1.  The  authority  citation  for  part  581 
continues  to  read  as  fellows: 

Auihofily:  42  U.S.C  659, 061-662;  15  U&C 
1673;  5  U.S.C.  8437;  E.0. 12105. 

2.  Section  581.103  is  amended  by 
revising  paragraph  (c)(6)(iv)  as  foUows: 

§581.103    Monays  wMch  are  a(rii|act  to 


(c)  *  *  • 

(6)  •  •  • 

(iv)  Any  payment  by  the  Departsiient 
of  Veterans  Affairs  as  compensation  for 
a  servioe-comected  disability  or  deadi, 
except  any  compensation  paid  by  die 
Department  of  Veterans  AJffairs  te  a 
former  mend>er  of  the  Armed  Fotcbs 
who  is  in  receipt  of  retked  or  retaoier 
pay  if  such  former  member  bas  waived 
eidier  the  entire  amount  or  a  portion  of 
his/her  retired  pay  in  order  to  receive 
such  compensation.  In  this  case,  only 


that  part  of  Ibe  Department  af  Vienna 
Affairs  payment  that  is  in  lieu  of  the 
waived  retired/retainer  pay  is  subject  to 
garnishment. 

3.  Section  SftL104is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

S  581.104   Moosyswliietiaranetsul^actte 
QamWwnanL 

(j)  Supplemental  Security  faicome  (SSI) 
payments  made  pursuant  to  sections 
1381  et  seq..  of  title  42  of  die  United 
States  Code  (tide  XVI  of  die  Social 
Security  Act). 

[FR  Doc.  90-21697  Filed  9-13-80: 8:45  an^ 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Sorvlca 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
fof  Wom#n,  Infanta  and  Chlldrtn 
(WIO;  Review  of  Nutrldonai  RM 
Criteria 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice  of  intent  to  conduct  a 

review  and  solicit  comraoits. 

summary:  In  accordance  with  the 
mandate  of  section  123(b)  of  the  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  (Pub.  L 101-147).  die  Department 
announces  its  intent  to  conduct  a  review 
of  the  relationship  between  nutritional 
risk  criteria  and  the  participant  priority 
system  in  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children  (WIC).  Directors  of  WIC  State 
and  local  agencies  and  other  individuals 
with  expertise  in  the  fields  of  nutrition 
and  public  beaMi.  as  weH  as  odier 
interested  parties,  are  encouraged  to 
comment  on  issues  proposed  for 
consideration  by  the  Department  and  to 
suggest  additional  issues  for 
considetatien  within  die  soc^e  of  diis 
review. 

DATES:  To  be  assured  of  consideration, 
comments  and  suggestions  must  be 
received  en  or  befare  Novemb«  13, 
199a 

ADDRESSES:  Comments  shoidd  be  sent 
to  Ronald  J.  Vogel,  Director, 
Supplemental  Food  Prugiaws  Division. 
Food  and  Nutrition  Servicx.  USDA.  3^ 
Park  Center  Drive,  room  1017, 
Alexan^bia,  Vir^ia  22302,  (70S)  756- 
3746.  Coanaents  on  this  notice  sheuM  be 
clearly  labeled  ''Ni^tional  RiA  Review 
Notice"  and  should  ideafify  die  specific 
issae(s)  addressed.  AM  written 


comments  will  be  available  for  pubbc 
inspection  during  regolar  business  hours 
(8:30  a.m.  to  5  pjiu  Monday  dutm^ 
Friday)  at  the  office  of  the  Food  and 
Nutrition  Service,  3101  Park  Center 
Drive,  Mexandrla,  Virgfada  22302. 

FOR  FURTHER  WWORMATION  CONTACR 

Philip  K.  C(dien,  Supplemental  Food 
Pro-ams  Division.  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
room  1017.  Alexandria.  Virginia  22302. 
(703)  756-3730. 

SUPPLEMCMTARV  INFORMATION:  This 
Notice  bas  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  mafcv.  This  Notice  will  not 
have  an  annual  dTect  on  the  economy  of 
$100  million  or  more,  nor  will  it  cause  a 
major  increase  in  costs  or  prices  tot 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  Thte 
action  will  not  have  significant  adverse 
effects  on  competidon,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enteq^ses  in  domestic  or  export 
markets. 

The  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  OiSB  review  in  accordance 
with  tbe  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Fkxibility  Act  (5  U.S.C. 
601-612)  and  tbas  is  exempt  frmn  tbe 
provisions  of  that  Act 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372.  whkh  reqinres 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  )une  24, 1963  (48  FR 
29114)). 


Background 

The  authorizitiB  legislation  for  die 
WIC  Program,  section  17  of  the  Child 
Nutrition  Act  (CNA)  of  1966.  as 
amended  (42  U.S.C  1786).  established 
the  program  to  provide  supplemental 
foods  and  nutrition  education  to  low- 
income  pregnmt  breastfeeding  and  post 
partum  women.  Infants  and  ddldren  «p 
to  age  5  wdio  are  at  nutritional  risk.  The 
Program  also  serves  as  an  adjnnct  to 
health  care  during  critical  times  vt 
growth  and  development  to  prevent  tbe 
occiirrence  of  beeltb  problems  and  to 
improve  tbe  bealdi  status  of 
participants. 

Tbe  CNA  limits  program  participation 
to  categorically  eligible  persons  fram 
low-income  faaib«i  who  are 


determined  by  a  cooqietent  professional 
aodicnity  to  be  at  miMtloaal  risk. 
Section  17(bM8)  of  die  CNA  defines 
"nutritional  risk"  as  "(A)  detrimental  or 
abnormal  nutritional  oonditioos 
detectable  by  biodiendcal  or 
anthropometric  measures,  (B)  other 
documented  nutritionally^rriated 
medical  condidons,  (C)  dietary 
deficiencies  that  impair  or  endanger 
health  or  (D)  conditions  that  prediqiose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medica) 
conditions,  including,  but  not  lindted  to, 
alcoholism  and  drug  addiction."  WIC 
Program  regulations  (7  CFR  part  246) 
incorporate  the  legislative  definition  of 
nutritional  risk  and  provide  examples  of 
criteria  for  each  broad  category. 
However.  State  agencies  have 
considerable  latitude  in  defining  specific 
criteria  within  these  broad  parameters. 
State  agencies  most  incorporate  the 
nutritional  risk  criteria  they  intend  to 
use  for  WIC  eligibibty  determinations 
into  their  aimual  State  Plans  of  Program 
Operations  and  Administration. 

Congress  appropriates  a  fixed  amount 
of  funds  for  the  program  each  year,  and 
the  Department  formulaically  aDocates 
funds  among  State  agencies.  Because 
States  cannot  always  serve  all  eligible 
appHcants,  regulations  provide  for  a 
priority  system  to  ensure  that  program 
benefits  are  directed  to  those  persons  at 
greatest  nutritional  risk  when  the 
demand  for  program  benefits  exceeds 
available  resources.  When  a  local 
agency  bas  filled  all  available  caseload 
slots,  it  places  vxao  or  aD  applicants  on 
a  waiting  list.  As  slots  are  vacated,  the 
local  agency  certifies  eligible  applicants 
on  the  waiting  list  in  accordance  with 
this  priority  system: 

Priority  I— Pregnant  and  breastfeeding 
women  and  infants  at  nutritioiuJ  risk  as 
demonstrated  by  documented  nutritiooally 
related  medical  conditions. 

Priority  Q — Except  those  faifants  in  Priority 
L  infants  np  to  6  months  of  age  bom  of 
women  who  were  program  participaots 
during  pregnancy  or  wlio  were  at  niitrKiaBal 
risk  daring  pregnancy  dae  to  docomentsd 
nutritionally  related  swdical  conditioas. 

Priority  III— Children  at  nutritional  risk  as 
demonstrated  by  documented  nutritionally 
related  medical  oooditians. 

Priority  rv — Pregnant  and  breastfeeding 
women  and  infonts  at  nutritional  risk  doe  to 
an  inadequate  diet. 

Priority  V— CUklren  at  nutritional  risk  due 
to  an  inadeiiaate  diet 

Priority  Vl-^Histpartam  women  at 
nutritional  risk.  (State  agencies  have  dw 
option  of  defining  "higb-risk"  pos^tartun 
women  and  placing  then  in  Prioritiei  01,  IV, 
and/or  V.) 

Priority  VH— (State  agency  option) 
Previously  certified  parttclpants  who  mi^t 
regress  in  nutritional  status  withoat 
cootinaed  provision  of  supplemental  foods. 


Daring  recent  years,  incieasing 
emphasis  has  been  placed  on  aslng  die 
priority  sjrstem  as  a  means  of  dire^iag 
die  ongoing  delivery  of  pnqpam 
resources  to  persons  at  M^ast  ririu  Le„ 
targeting  benefits.  Tbe  principle  of 
benefit  targeting  recognises  that 
pregnant  amd  breastleediag  women  and 
infants  widi  docnmentad  notritionaDy 
related  medical  conditicRis  ars  die 
highest-risk,  most  vulnerable  groops  of 
the  WIC  population.  Effective  targieting 
to  high  priority  participants  depends 
upon  the  proper  {dacementof 
reasonaUe  natritional  risk  criteria 
within  tbe  priority  system  and,  tbas,  baa 
generated  growing  interest  in  die 
appropriateness  of  the  varying 
nutritional  risk  standards  used  by 
States. 

OiganizatiraM  outside  of  die 
Department  have  long  been  concerned 
about  WIC  mitritional  risk  criteria.  The 
General  Acconnting  Office  (CAO)  tai  a 
1979  report  (CED-79-55,  February  27, 
1979),  noted  significant  variation  in 
nutritional  risk  criteria  among  States, 
creating  the  potential  for  unequal 
program  access  based  on  geographic 
residence,  in  a  subsequent  report 
(RCED-85-106.  Septembo-  27, 1965),  tbe 
GAO  recommended  that  die  Department 
develop  uniform  nutritional  risk 
standards  in  order  to  direct  program 
resources  more  effectively.  The  National 
Advisory  Coundl  on  Maternal.  Infant 
and  Fetal  Nutrition  included  in  its  1986 
report  to  Congress  the  recommendation 
that,  in  order  to  address  the  concern  of 
equitable  risk  criteria  between  States, 
the  Department  issue  guidance  to  State 
agencies  for  use  in  the  development  and 
evaluation  of  criteria.  The  Department 
has  also  received  written  comments 
from  members  of  tbe  pubbc  expressing 
various  concerns  about  WIC  nutritional 
risk  standards. 

These  events  focused  Departmental 
attention  on  die  issue  of  WIC  mitritional 
risk  criteria  and  the  potential  impact  of 
inappropriate  criteria  on  the  overall 
effectiveness  and  integrity  of  the 
Program.  First,  it  is  questionable 
whether  some  State  agency  criteria  (e.g., 
child  of  a  physically  handicapped  parent 
or  foster  cluld)  fall  within  a  reasonable 
interpretation  of  tbe  legislstive 
definition  of  nutritional  risk.  Tbe  use  of 
criteria  for  which  the  bnk  to  a  health 
risk  is  dubious  also  contradicts  the 
legislative  pivpose  of  the  program.  In 
addition,  the  variation  among  State 
agencies  in  criteria  and  the  variation  in 
the  nnmerical  values  in  wrhich  criteria 
are  expressed  result  in  unequal  program 
access  depending  on  an  applicant's 
State  of  residence.  Finally,  the  use  ol 
criteria  based  on  varjdng  numerical 
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values  and  the  inappropriate  placement 
of  criteria  within  the  priority  system 
(such  as  the  placement  of  dietary 
criteria  in  the  top  priorities)  could 
render  the  priority  system  and  the 
targeting  of  benefits  ineffective.  This 
concern  took  on  added  significance  with 
the  implementation  of  WIC  funding 
formulae  which  award  incremental 
program  funds  to  State  agencies  based 
on  participation  levels  in  the  higher 
priorities. 

The  Department  raised  some  of  these 
issues  at  the  1965  meeting  of  the 
National  Association  of  WIC  Directors, 
and  the  topic  has  received  considerable 
attention  since  then.  In  November  1987 
the  Department  announced  to  State 
agencies  its  intention  to  review 
nutritional  risk  criteria  in  Fiscal  Year 
1990  State  Plans,  and  to  determine  what 
if  any.  Federal  action  was  appropriate. 
In  1989.  the  Department  imdertook  a 
comparison  of  values  for  widely  used 
criteria  in  Fiscal  Year  1986  and  1989 
State  Plans.  The  Department  also  issued 
as  guidance  a  set  of  standards  for  use  in 
evaluating  the  reasonableness  of 
nutritional  risk  criteria.  These  actions 
were  intended  to  focus  attention  on  the  _/ 
importance  of  appropriate  criteria  and 
numerical  values  for  criteria  and  to 
encourage  States  to  examine  their 
nutritional  risk  standards. 

The  appropriateness  of  nutritional  risk 
criteria  continues  to  be  an  issue  of  major 
interest  to  the  WIC  community  and 
great  significance  to  the  futiire  direction 
of  the  program.  Accordingly,  Congress 
mandated,  in  section  123(b)  of  Public 
Law  101-147,  that  the  Department  in 
consultation  with  State  and  local  agency 
directors  and  other  nutrition  experts, 
conduct  a  review  of  the  relationship 
between  nutritional  risk  criteria  and  the 
participant  priority  system  in  the  WIC 
Program.  The  legislation  directs  the 
Department  to  consider  the  preventive 
nature  of  the  program  and  to  examine 
risks  to  categorically  eligible  persons, 
especially  pregnant  women,  from 
conditions  sudi  as  homelessness. 
mental  illness  and  conditions  that  pose 
barriers  to  the  receipt  of  prenatal  care 
and  that  may  increase  the  probability  of 
adverse  pregnancy  outcomes  or  other 
adverse  effects  on  health. 

The  Department  believes  that  its 
consideration  of  these  important  and 
complex  issues  will  benefit  greatly  fit>m 
public  participation  and  welcomes  the 
opportunity  to  obtain  input  from  all 
segments  of  the  WIC  community,  as  well 
as  other  informed,  concerned  members 
of  the  public.  Further,  the  Department 
wishes  to  ensure  that  the  review 
provides  for  the  open  and  equitable 
consideration  of  these  issues.  The 


procedure  which  the  Department  has 
established  for  conducting  this  review  is 
designed  to  provide  the  broadest 
possible  base  for  public  input  to  include 
access  to  technical  expertise  from 
independent,  credible  entities,  and  to 
permit  consideration  of  pertinent  issues 
by  a  knowledgeable  forum  which  is 
broadly  representative  of  the  WIC 
community. 

Review  Piocedure 

Specifically,  the  Department  plans  to 
enlist  independent  technical  experts  to 
review  comments  submitted  in  response 
to  this  Notice  and  to  develop  technical 
papers  summarizing  and  assessing  this 
input  These  papers  will  be  presented 
for  consideration  to  the  National 
Advisory  Council  on  Maternal,  Infant 
and  Fetal  Nutrition  (NAC),  established 
by  section  14  of  Public  Law  94-105 
(section  17(k)(l]  of  the  CNA)  to  consider 
issues  relevant  to  the  WIC  Program  and 
to  make  recommendations  to  the 
President  and  Congress.  The  NAC 
consists  of  24  members  (including  State 
and  local  health  officials  and  WIC 
Program  administrators  from  a  variety 
of  agencies,  physicians  and  program 
participants)  who  share  a  common 
interest  in  and  knowledge  of  the  WIC 
Program.  The  Council's  consideration  of 
these  issues  will  be  included  in  the 
Department's  report  to  Congress.  This 
report  in  turn,  may  influence  future 
legislative  action  by  Congress  with 
regard  to  the  WIC  Program  and/or 
regulatory  action  by  the  Department. 
Any  program  regulations  issued  by  the 
Department  as  a  result  of  this  review 
would  be  published  as  proposals  for 
public  comment  prior  to  the 
promulgation  of  a  final  rulemaking.. 

In  keeping  with  the  directives  of 
Public  Law  101-147,  the  Department  is 
publishing  this  notice  to  solicit 
comments  fix)m  interested  members  of 
the  public  especially  State  and  local 
agency  WIC  directors  and  nutrition 
experts,  on  issues  proposed  for 
consideration.  Commenters  are 
encouraged  to  propose  additional  issues 
for  consideration  within  the  scope  of 
this  review. 

Review  Parameters/Coiuiderations 

Commenters  should  understand  that 
unless  it  is  amended  by  Congress,  the 
ciurent  definition  of  "nutritional  risk" 
estabUshed  by  the  CNA  sets  the 
legislative  parameters  within  which  all 
nutritional  risk  criteria  for  WIC  Program 
eligibility  must  fall.  Although  the 
legislative  mandate  for  this  review  does 
not  expressly  address  a  reconsideration 
of  this  legislative  definition,  it  does 
direct  the  Department  to  examine  the 
possibility  of  risks  from  conditions  (such 


as  homelessness  and  mental  illness) 
which,  in  the  Department's  judgement 
faU  outside  these  parameters.  In 
response  to  this  directive,  the 
Department  wishes  to  clarify  that  for 
the  purposes  of  this  review,  commenters 
need  not  restrict  their  responses  to 
positions  that  are  fully  and 
unequivocally  in  accord  with  the 
legislative  definition  of  nutritional  risk 
in  order  to  be  considered.  However, 
commenters  are  asked  to  indicate 
whether  they  believe  that  specific 
criteria  they  address  are  encompassd  by 
the  legislative  definition  and.  if  not 
whether  and  how  the  definition  should 
be  amended  to  include  them. 

In  developing  responses  to  this  notice, 
commenters  should  also  consider  the 
practicality  of  their  recommendations 
with  regard  to  the  WIC  clinic  setting. 
For  example,  criteria  should  be  readily 
implementable  in  the  WIC  clinic  in  a 
limited  period  of  time  and  without  the 
need  for  prohibitively  expensive 
laboratory  testing  or  equipment.  Given 
the  critical  impact  of  nutritional  risk 
criteria  on  WIC  Program  eligibility  and 
local  agency  procedures,  commenters 
should  weigh  carefully  the  potential 
effects  of  their  recommendations  on  the 
overall  administration  of  the  program 
and  the  delivery  of  benefits.  In  addition, 
the  Department  encourages  commenters 
to  submit  responses  with  the  following 
specific  considerations  (discussed 
elsewhere  in  this  Notice)  in  mind:  (1) 
The  potential  impact  on  the  priority 
system  and  the  targeting  of  benefits  to 
those  at  greatest  risk;  (2)  the  program's 
role  as  an  adjunct  to  health  care;  and  (3) 
the  equitable  delivery  of  benefits  to 
program  applicants. 

Review  Issues 

The  Department  carefully  considered 
how  best  to  present  the  issues  in  this 
Notice.  Attempts  to  provide  background 
information  specific  to  each  issue 
inevitably  resulted  in  issue  descriptions 
which  could  bias  responses.  The 
Department  believes  that  Congress 
intended  this  review  to  benefit  from  the 
broadest  possible  scope  of  public  input 
with  minimal  Departmental  direction. 
Therefore,  the  issues  proposed  for 
consideration  are  broadly  stated 
without  Departmental  comment  Within 
the  context  of  these  broad  issues, 
commenters  are  encouraged  to  state 
their  responses  as  specifically  as 
possible,  including  justifications  in 
terms  of  scientific  validity  and 
appropriateness  for  implementation  in 
the  WIC  clinic  setting.  Simple 
expressions  of  opinion  or  statements  of 
position,  without  benefit  of  a  clearly 
stated  rationale  based  on  scientific 


evidence,  would  be  of  little  ese  to  die 
Department  in  the  consideration  of  such 

critical  issues. 

Each  of  the  issves  presented  bdow  is 
numbered.  In  order  to  ensure  that 
comments  receive  fuH  and  appropriate 
consideration,  commeters  are  asked  to 
precede  each  comment  with  the  number 
of  the  issue  to  which  it  pertains,  and  to 
clearly  define  issues  they  have  chosen 
to  address  which  are  not  Usted  in  this 
Notice. 

1.  Criteria  representing  detrimental  or 
abnormal  nutritkuial  conditions 
detectable  by  biochemical  or 
anthropometric  measurements  or  other 
documented  nutritionally  related 
medical  conditions  vary  among  State 
agencies.  For  example,  virtually  all  State 
agencies  recognize  iron-deficiency 
anemia  as  a  nutritional  risk  criterion; 
however,  the  hematocrit  levels  at  wlddi 
anemia  is  establisbed  vary  among 
States.  What  information  shoold  the 
Department  consider  relative  to  the 
issue  of  variation  among  States'  criteria 
and  values? 

1.  What  type  and  extent  of 
documentation  should  be  required  in 
support  of  appropriateness  of  nutritional 
risk  criteria  whidi  represents 
nutritionally  related  medical  conditions? 

3.  Nutritional  risks  may  be 
demonstrated  by  dieatry  deficiencies 
that  impair  or  endanger  health.  How.  if 
at  all,  should  regulations  be  revised  to 
more  specifically  describe  the 
metliodoiogy  to  be  used  for  assessing 
dietary  risk?  What  method(s)  is  most 
appropriate  and  why? 

4.  What  limitation,  if  any,  would  be 
appropriate  for  the  number  of  times  that 
inadequate  diet  may  be  used 
consecutively  as  the  basis  for 
certification? 

5.  What  are  the  implications  \m  WIC 
Program  services  of  (a)  limiting  Priorities 
IV  and  V  to  dietary  deficiencies  or  (b) 
including  non-dietary  criteria  in 
Priorities  IV  and  V  that  do  not  merit 
inchisim  as  criteria  in  Priorities  I  and 
III?  In  non-dietary  criteria  should  be 
included  in  the  lower  priorities,  which 
criteria  should  be  considered? 

6.  Certain  conditions,  though  not  in 
and  of  themselves  manifestatians  of 
nutritionally  related  medical  conditions. 
may  predispose  pers<ms  to  inadequate 
nutritional  patterns  w  nutritionally 
related  medical  conditions.  What 
scientific  documentation  established  the 
validity  of  a  criterion  as  a  predisposing 
condition? 

7.  What  is  the  appn^viate  priority 
level(s)  fv  predhposing  oonditions  and 
why? 

8.  What  evidence  exists  to  support  or 
contraindicate  limiting  criteria  for 
predisposing  conditions  to  those 


conditions  that  have  a  direct  casual  link 
to  inadequate  mitritiooal  patterns  or 
nutritionally  related  medical  coaditionsT 

9.  What  evidence  exists  to  support  or 
contraindicate  the  inclnsiop  of 
conditi(ms  which  may  co-occur  with,  but 
are  not  casuaUy  rdaied  to,  oiadequate 
nutritioDal  pattens  or  nntritionaUy 
related  sftedical  omditions  as  criteria  for 
predisposing  conditions? 

10.  How.  \i  at  all  should  regulations 
be  revised  to  more  clearly  define  WICs 
role  in  preventing  the  occurence  of 
health  problems? 

11.  What  evidence  demonstrates  that 
criteria  which  fall  within  the  current 
legislative  definition  of  "nutritional  risk" 
are  inadequate  for  assessing  nutritional 
risk  among  persons  who  are  subject  to 
certain  sociodemographic  conditions 
such  as  homelessness? 

12.  What  evidence  demonstrates  that 
criteria  which  fall  within  the  current 
legislative  definition  of  "nutritional  risk" 
are  inadequate  for  assessing  nutritional 
risk  among  persons  with  conditions  such 
as  mental  illness  or  blindness? 

13.  What  special  accprnmodations,  if 
any,  would  be  appropriate  in  terms  of 
determination  of  nutritituial  risk  for 
pregnant  applicants? 

Dated:  September  10, 1990. 
Betty  Id  Nelsan,  ^ 

Administrator. 

[FR  Doa  90-21716  Filed  9-13-60: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPnrt39 

[Docket  NO.  90-N1I-159-AD1 

Airworthiness  Directives;  McOonneB 
Douglas  Uodtf  DC-9  Series  and  Model 
DC-9-80  Series  Airplanes  Equipped 
With  BFGoodrich,  Aircraft  Evaluation 
Systsros  ^oroMrty  Sargent  Industries, 
Pico  Division;  Formerty  Pico ,  Inc.) 
Evacuation  Slides,  P/N 11331 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  I^roposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-6  series  and  DC-9-80  series 
airplanes  equipped  with  certain 
BFGoodrich  evacuation  slides,  which 
would  require  installation  of  a  new  girt 
bar  flap  and  firing  tine,  and  modification 
of  the  valise.  This  proposal  is  prompted 
by  reports  of  incidents  of  in-flijght 
inflations.  This  condition,  if  not 


corrected,  could  obstrect  and  hinder  die 
emergency  evacuation  of  the  airplane, 
and  coqM  residt  in  ininries  to 
passengers  and  crew. 

DATES:  Comments  must  be  received  no 
later  than  November  5, 1990. 

Aoomstcs:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
15&-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  the  BFGoodrich  Company.  Aircraft 
Evacuation  Systems.  3414  South  5th 
Street,  Phoenix.  Arizona  8504a  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Sprii« 
Stireet  Long  Beach,  California. 

FOR  FURTHER  WIFORMATION  COKTACH 

Mr.  Andrew  Gfrerer,  Aeroepaoe 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-131L,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Sbeet  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5338. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
comip.uniRations  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
,  in  liglil  of  the  comments  received. 

Coiiiments  are  specifically  invited  on 
Ihe  overall  regulatory,  economic 
envircmr.ental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  th?  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  die  substance  ot  this 
proposal,  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  oommenls 
submitted  in  response  to  this  Notice 
must  submit  a  self-eddressed,  stamped 
post  card  on  vrhidi  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  90-NM-156-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discus«on 

The  manufactiu«r  and  four  operators 
of  McDonnell  Douglas  Model  DC-8 
series  airplanes  have  reported  six 
incidente  of  BFGoodrich  P/N  11331-{  ) 
evacuation  slides  inflating  during  flight. 
These  incidents  were  caused  by  the 
galley  service  cart  inadvertently 
snagging  the  firing  line  of  the  service 
door  evacuation  slide.  This  condition,  if 
not  corrected,  can  result  in  injuries  to 
the  passengers  and  crew  near  the  area 
where  the  slide  inflated,  cause  an 
obstruction  of  the  aircraft  aisle,  and 
hinder  an  emergency  evacuation  should 
the  slide  be  needed  during  an 
emergency  evacuation  of  the  airplane. 
Since  these  same  evacuation  slides 
may  be  installed  on  Model  DC-9-80 
series  airplanes,  this  problem  may  exist 
on  those  airplane  models  as  well. 

The  FAA  has  reviewed  and  approved 
BFGoodrich,  Aircraft  Evacuation 
Systems  Service  Bulletin  11331-25-226. 
Revision  1,  dated  ]uly  16, 1990,  which 
describes  procedures  for  installing  a 
new  girt  bar  flap  and  firing  line,  and 
modifying  the  valise.  The  firing  Hne  is 
routed  between  the  girt  layers  and  the 
excess  firing  line  is  stowed  inside  a 
modified  valise  by  use  of  a  velcro 
retainer.  * 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  modification  of  the  BFGoodrich 
slides  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  3,150  slides 
of  the  affected  design  installed  on 
McDonnell  Douglas  Model  DC-9  series 
and  DC-9-80  series  airplanes  in  the 
worldwide  fleet.  It  is  estimated  that 
1,600  slides  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2.65 
manhours  per  slide  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost, of  parts  to  accomplish  this 
modification's  estimated  to  be  $354  per 
slide.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $736,000. 

The  regulations  proposed  herein 
would  not  have  subistantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2]  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
r^ulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AfflcndMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnell  Douglas  Coipofation:  Applies  to 
Model  DC-9  series  and  DC-9-80  series 
airplanes,  equipped  with  BFGoodrich, 
Aircraft  Evacuation  Systems  (formerly 
Sargent  Industries,  Pico  Division: 
formerly  Pico  Inc.)  evacuation  slides, 
P/N  11331,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
•     previously  accomplished. 
To  prevent  obstruction  and  hindrance  with 

the  emergency  evacuation  of  the  aircraft  and 

possible  injuries  to  the  passengers  and  the 

crew,  accomplish  the  following: 

A.  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  modification 
of  the  evacuation  slides  in  accordance  with 
Section  2,  AccompHshment  Instructions,  of 
BFGoodrich  Service  Bulletin  11331-25-226, 
Revision  1.  dated  July  16. 1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note. — ^The  request  should  he  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 


C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  The  BFGoodrich  Company, 
Aircraft  Evacuation  Systems,  3414  South 
5th  Street,  Phoenix,  Arizona  85040. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
land  Avenue  SW..  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach.  California. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Leroy  A.  Keiih, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  90-21681  Filed  9-13-90;  8:45  am] 
BtLLINQ  CODE  4t10-13-M 


14  CFR  Part  39 

[Docket  Na  90-NM-155-AD] 

Airworttiiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  would  require 
modification  of  the  number  3  left  and 
right  emergency  exit  doors.  This 
proposal  is  prompted  by  reports  of  doors 
becoming  jammed  during  attempted 
operation.  This  condition,  if  not 
corrected,  could  result  in  a  reduced 
passenger  evacuation  capability  during 
an  emergency. 

DATES:  Comments  must  be  received  no 
later  than  November  5, 1990. 

ADDRESSES:  Send  comments  on  the     . 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
155-AD,  1601  Lind  Avenue  SW.,  Renton 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 


Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

TOR  RMTHKR  INWRMATIOW  CONTACT: 
Mr.  Terrell  W.  Rees,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2785. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-155-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion        I 

There  have  been  two  in-service 
reports  of  the  number  3  emergency  exit 
doors  on  Boeing  Model  757  series 
airplanes  jamming  during  attempted 
operation  for  maintenance  or  testing. 
The  jams  are  due  to  design  and 
installation  problems  associated  with 
the  interfacing  of  the  door  catch 
assembly  and  panel  assembly.  This 
condition,  if  not  corrected,  could  result 
in  reduced  passenger  evacuation 
capability  during  an  emergency. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-25-0061, 
Revision  1,  dated  June  9, 1988,  and 
Revision  2,  dated  June  29, 1989,  both  of 
which  describe  procedures  for  replacing 
the  door  catch  assembly  support  with 


redesigned  parts  that  eliminate  the 
potential  interference. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  modification  of  the 
affected  emergency  exit  doors  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  113  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  59  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  required  parts  is  estimated 
to  be  $95.20  per  airplane  (two 
modification  kits  per  airplane  at  $47.60 
per  kit).  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $12,696.80. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  tmder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


AudMxity:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1963):  and  14  CFR  11.09. 

939.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 

the  following  new  airworthiness 

directive: 

Boeiiis:  Applies  to  Boeing  Model  7S7  series 
airplanes,  as  listed  in  Boeing  Service 
Bulletin  757-25-0061.  Revision  2,  dated 
June  29, 1989,  certificated  in  any 
category.  Compliance  required  within  60 
days  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 
To  reduce  the  potential  for  jamming  of  the 

number  3  left  and  right  emergency  exit  doors, 

accompUsh  the  following: 

A.  Modify  emergency  exit  doors  by 
replacing  the  door  catdi  assembly  support  ia 
accordance  with  Boeing  Service  Bulletin  757- 
25-0061,  Revision  1,  dated  June  9, 1968.  or 
Revision  2,  dated  ]une  29, 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
September  5, 1990. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  90-21682  FUed  9-13-90;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25CFRPart286 

RIN  107S-AA5S 

Indian  Business  Development  Program 

aoency:  Bureau  of  Indian  Affairs, 
Interior. 
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ACnOK  Proposed  rule. 


summary:  Since  1983,  the  Bureau  (tf 
Indian  Affairs  has  been  requiring 
applicants  for  Indian  busfness 
development  grants  to  provide  matduog 
funds  amounting  to  not  less  than  75 
percent  of  the  cost  of  an  economic 
enterprise.  This  requirement  has  never 
been  included  in  regulations.  25  CFR 
part  2M  is  being  revised  to  onrect  this 
omission. 

DATES:  Comments  most  be  received  on 
or  before  October  15, 1990. 
AOORESSCS:  Mail  or  hand  deliver 
comments  to  the  Deputy  to  the  Assistant 
Secretary— Indian  Affairs  (Trust  and 
Economic  Development).  Attention: 
Division  of  Financial  Assistance.  Room 
4060  MIB.  Bureau  of  Indian  Affairs, 
Department  of  the  Interior.  18th  k  C 
Street,  NW.,  WasfaingUm.  DC  202M. 
fOU  WRTMCR  MPOKMATION  CONTACTS 
Richard  K.  Nephew,  Division  of 
Financial  Assistance,  Bureau  of  Indian 
Affairs,  telephone  (202)  20B-3857. 
SUPPLEIKNTAIIV  MFONMATION:  This 
proposed  revision  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  200  DM  8. 
The  policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
commoits  regarding  this  proposed 
revision  to  Um  locations  identified  ia  the 
AOORESSES  section  of  this  preamble. 
Proposed  amendments  to  25  CFR  part 
286i,  regulating  the  Indian  Business 
Development  Pro-am  (IBDP),  were 
publisked  June  26. 1909,  for  public 
comment 

The  Bureau  of  Indian  Affairs  (BIA) 
has  required  applicants  to  provide  at 
least  75  percent  of  necessary  financing 
since  appropriations  for  IBDP  were 
reauthorized  in  1984.  From  1983  to  1985, 
the  BIA  administered  a  similar  business 
development  grant  program  called 
Special  Grants  for  Eoonmic 
Development  (25  CFR  part  278)  under 
authority  of  the  Snyder  Act  The  IBDP 
supplants  that  program.  Part  278 
re<|uired  75  percent  of  protect  costs  from 
non-Federal  sources.  Since  1983,  we 
have  been  requiring  75  percent  matching 
funds  and  this  revision  is  to  reflect  that 
requirement 

This  revision  does  not  constitute  a 
major  Federal  action  since  it  is 
estimated  the  program  regulated  by  this 
part  will  have  no  more  than  a  $50 
million  gross  annual  effect  on  the 
National  economy.  It  will  not 
significantly  affect  the  quality  of  the 
environment  and  no  detailed  statement 


is  required  porsnant  to  Ae  Nattmal 
Environmental  Policy  Act  of  1909. 

The  Department  of  the  faiteriiv  has 
deten^ned  that  this  docunent  is  not  a 
major  rule  mder  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  flexibility  Act  (5 
V.S.C.  em  etseq.). 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  as  required  by  44  U.S.C  3501 
et  seq.  The  OMB  clearance  number 
assijpwd  is  107B-0093.  l^Uic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  45  minutes  per 
response,  inchiding  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer,  Bureau  of 
Indian  Affairs.  Mailstop  337-SIB,  1849  C 
Street.  NW..  Washington.  DC  20245:  and 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

The  primary  author  of  this  document 
is  Richard  K.  Nephew.  Division  of 
Financial  Assistance.  Bureau  of  Indian 
Affairs,  telephone  (202)  308-^657. 

List  of  Sobjects  in  25  CFR  Part  288 

Grant  programs — business;  Indian — 
business  and  finance. 

For  the  reasons  set  out  in  the 
Preamble,  part  288  of  title  25.  chapta  I 
of  the  Code  of  Federal  Regulation  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  286-{  AMENDED] 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Aurtfaofitr  25  U.&a  1S24. 

2.  Section  286.17(b)  is  revised  to  read 
as  follows: 

}  288.17    Qnsit  SniRallons  and 


(b)  A  grant  may  be  made  only  to  an 
applicant  who  is  able  to  obtain  at  least 
75  percent  of  the  necessary  financing 
from  other  sources. 


Dated:  futy  24.  ma 

Patrick  A.  Hayes, 

ActiKg  AuMaat  Secretary— fnt&m  Affafn. 
(FR  Doc.  m-Z1572  Filed  9-13-00;  MS  am] 
BNJJMi  coos  4S1».a-« 


DEPARmENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRP»t1 

[EE-49-98] 

Rm  1S4S-A0S8 

Nondiscriniinatlon  RequireoMnts  f or 
Qualified  Ptans;  Applicatioa  of  Average 
Beneflt  Percentage  Test  to  ESOPs 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  ruiemaldng. 

summary:  Tliis  document  contains 
amendments  to  two  sets  of  previously 
proposed  regulations.  He  amendments 
to  the  first  set  revise  and  amplify  certain 
rules  under  the  nondiscrimination 
requirements  for  qualified  retirement 
plans  under  section  401(a)(4)  of  the 
Internal  Revenue  Code.  The 
amendments  to  the  second  set  change 
the  rules  governing  the  application  of 
the  average  benefit  percentage  test 
under  section  410(b)  of  the  Cede  to 
employee  stock  ownership  plans.  In 
addition  to  reflecting  changes  made  by 
the  Tax  Reform  Act  of  1986  (TRA  'BO), 
these  proposed  regulations  interpret  the 
section  401(a)(4)  requirement  that 
contributions  or  benefits  provided  under 
a  tax-qualified  retirement  plan  not 
discriminate  in  favor  of  highly 
compensated  employees  and  the  related 
section  410(b)  minimum  coverage 
requirements.  These  regulations  will 
provide  the  public  with  guidance 
necessary  to  comply  with  the  law  and 
will  affect  sponsors  of  and  participants 
in  tax-qualified  retirement  plans. 
DATES:  Written  comments  must  be 
received  by  November  13. 199a 

AOORESSCS:  Send  cofaments  to:  Internal 
Revenue  Service.  P.O.  Box  7804.  Ben 
Franklin  Station,  Attn:  CC:CORP:TJt 
(EE-49-90).  Room  4429.  Washington.  DC 
2004C  In  the  alternative,  to  ensure 
timely  receipt  by  the  Service,  comments 
can  be  hand-delivered  to:  Internal 
Revenue  Service.  Attn:  CCCORP:Tit 
(EE-49-00)  Room  442a  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  naiTNER  MFONMATION  contact: 

Rebecca  Wiison  and  David  Munroe  at 
202-377-8372  (not  a  toU-free  number). 


SUPPLEMENTARY  INFORMATION: 

Statutory  Autbority 

This  document  contains  amendments 
of  previously  proposed  regulations 
under  sections  401(a)(4).  401(a)(5),  401(1), 
and  410(b)  of  the  Internal  Revenue  Code. 
These  regulations  and  amendments  are 
proposed  to  conform  the  regulations  to 
sections  1111. 1112(a),  and  1114  of  TRA 
'86.  These  regulations  are  to  be  issued 
under  the  authority  contained  in 
sections  401(a)(4),  401(1).  410(b),  and 
7805  of  the  Code. 

Amendments  te  Certain 
Nondiscrimination  Rules 

On  May  14, 1990,  the  Treasury 
Department  and  the  Internal  Revenue 
Service  published  proposed 
comprehensive  nondiscrimination 
regulations  for  qualified  plans  under 
section  401(a)(4)  and  certain  other 
related  Code  sections.  Since  publication, 
the  Treasury  and  the  Service  have 
received  many  comments  alid  have 
continued  to  analyze  the  proposed 
regulations  to  ensure  that  they  function 
as  intended.  In  the  course  of  this 
ongoing  review,  the  Treasury  and  the 
Service  have  become  aware  of  certain 
issues  on  which  immediate  guidance 
would  be  helpful.  This  document 
therefore  amends  proposed 
S§  1.401(a)(4)-2, 1.401(a)(4)-3.  and 
1.401(a)(4)-9  published  on  May  14, 1990 
(55  FR  19987),  and  proposed  S  1.401(l)-3 
published  on  November  15. 1988  (54  FR 
45917).  and  amended  on  May  14, 1990 
(55  FR  19947).  to  clarify  and  amplify 
certain  nondiscrimination  rules  under 
those  sections  of  the  proposed 
regulations.  The  Treasury  and  the 
Service  are  still  evaluating  comments 
received  on  additional  aspects  of  the 
proposed  regulations.  Therefore,  no 
inference  should  be  drawn  from  the  fact 
that  an  issue  is  not  addressed  in  this 
docimient  or  from  the  fact  that  only 
certain  aspects  of  an  issue  are 
addressed. 

1.  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions 

The  proposed  regulations  published 
May  14, 1990.  provide  two  safe  harbors 
for  defined  contribution  plans  with 
uniform  formulas  and  three  safe  harbors 
for  defined  benefit  plans  with  uniform 
formulas.  These  safe  harbors  can  be 
used  to  establish  nondiscrimination  with 
respect  to  the  amount  of  contributions  or 
benefits.  In  response  to  numerous 
inquiries,  this  document  clarifies  that 
many  common  plan  provisions,  such  as 
limits  on  compensation  or  service  taken 
into  account,  do  not  prevent  use  of  the 
safe  harbors. 


2.  Safe  harbor  for  defined  contribution 
plans  with  a  uniform  formula  weighted 
for  age  or  service 

Proposed  regulations  §  1.401(a)(4)- 
2(b)(3)  provides  a  safe  harbor  for 
defined  contribution  plans  with  a 
uniform  allocation  formula  weighted  for 
age  or  service.  Under  the  safe  harbor, 
the  dollar  amount  of  allocations  may 
vary  solely  on  account  of  compensation, 
age,  years  of  service,  or  years  of  plan 
participation.  This  document  makes 
clear  that  a  common  feature  of  such 
plans— wei^ng  allocations  by  whole 
increments  of  compensation — is 
permissible  under  the  safe  harbor.  In 
line  with  the  traditional  design  of  these 
plans,  compensation  can  be  taken  into 
account  in  uniform  increments  of  up.to 
$200,  with  the  same  weight  assigned  to 
every  increment  Of  course,  an 
employee's  actual  compensation  must 
be  used  to  determine  average  allocation 
rates  imder  the  second  prong  of  the  safe 
harbor. 

3.  Safe  harbor  for  unit  credit  formula 
using  fractional  rule  accrual 

A  number  of  commentators  suggested 
amending  proposed  { 1.401(a)(4)- 
3(b)(2)(iv)  which  provides  a  safe  harbor 
for  defined  benefit  plans  with  uniform 
unit  credit  formulas  under  which 
benefits  accrue  under  the  fractional 
accrual  rule.  Under  the  safe  harbor,  no 
employee  can  accrue  in  any  1  year  more 
than  133%  percent:  of  the  benefit  that 
any  other  employee  can  accrue, 
disregarding  employees  with  projected 
service  in  excess  of  40  years.  Because  an 
employee  who  accrues  the  maximum 
benefit  over  40  years  accrues  it  at  a  rate 
of  2.5  percent  annually,  no  other 
employee  can  accrue  the  maximum 
benefit  at  a  rate  of  more  than  3.33 
percent  annually  (133%  percent  of  2.5 
percent)  over  30  years.  In  contrast 
under  the  flat  benefit  plan  safe  harbor, 
the  maximum  benefit  can  be  accrued 
over  25  years.  Commentators  suggested 
that  these  two  safe  harbors  be  made 
parallel.  In  response  to  these  comments, 
the  proposed  regulations  have  been 
amended  to  permit  an  employer  to 
disregard  employees  with  years  of 
projected  service  in  excess  of  33  years 
in  determining  whether  the  plan  satisfies 
this  requirement  of  the  safe  harbor.  This 
permits  the  maximum  benefit  for  plans 
using  the  unit  credit  fractional  rule  safe 
harbor  to  be  accrued  over  no  less  than 
25  years,  as  is  the  case  with  plans  using 
the  flat  benefit  safe  harbor. 

Of  course,  an  integrated  plan  that 
uses  the  unit  credit  fractional  rule  safe 
harbor  must  still  satisfy  section  401(1)  in 
form,  including  the  uniformity 
requirement  under  section  401(1).  A  unit 


credit  fractional  accrual  plan,  like  a  flat 
benefit  fractional  accrual  plan,  would 
violate  the  uniformity  requirement  under 
section  401(1)  unless  the  maximum 
benefit  is  accrued  over  a  period  of  at 
least  35  years. 

4.  Grouping  of  allocation  or  accrual 
rates 

In  response  to  a  number  of  inquiries, 
this  document  clarifies  the  operation  of 
the  grouping  rules  for  allocation  and 
accrual  rates  under  proposed 
S§  1.401(a)(4)-2(c)(5)  and  1.401(a)(4)- 
3(c)(3)(v).  The  effect  of  the  amendments 
is  to  clarify  the  intended  flexibility 
available  to  employers  applying  the 
grouping  rules. 

5.  Compensation  for  the  plan  year 

Under  the  proposed  regulations, 
compensation  for  the  entire  plan  year  is 
taken  into  account  in  determining 
whether  a  defined  contribution  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  amount  of  contributions.  A  number 
of  commentators  have  suggested  that  in 
the  case  of  defined  contribution  plans,  it 
is  consistent  with  the  principle  of 
nondiscrimination  to  measure 
compensation  by  reference  to  the 
portion  of  the  plan  year  during  which  an 
employee  is  a  plan  participant  The 
Treasury  and  the  Service  agree.  This 
document  therefore  amends  the 
proposed  regulations  to  implement  this 
suggestion. 

Under  the  proposed  regulations,  in 
determining  whether  a  defined  benefit 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  benefits, 
compensation  must  generally  be  based 
on  the  plan  year.  Alternatively, 
compensation  can  be  based  on  any 
consecutive  period  of  at  least  12  months 
(36  months  in  the  case  of  a  plan  using 
the  special  compensation  rule  in 
§  1.401(a)(4)-3(f|(2)).  provided  the  period 
over  which  compensation  is  determined 
ends  within  the  plan  year  being  tested. 
A  number  of  commentators  have  asked 
whether  the  requirement  that  the  period 
end  within  the  plan  year  precludes  the 
use  of  a  final  average  pay  formula  that 
determines  an  employee's  accrual  based 
on  the  employee's  highest  compensation 
over  a  specified  number  of  years  if  those 
years  do  not  end  within  the  plan  year 
being  tested.  This  document  clarifies  the 
proposed  regulations  to  provide 
specifically  that  a  final  average  pay  plan 
may  use  an  employee's  highest  average 
compensation  for  a  specified  period 
even  if  that  period  does  not  end  within 
the  current  plan  year.  This  rule  for  final 
average  pay  plans  is  only  available  if 
the  specified  period  in  which  the  highest 
compensation  is  determined  includes  at 
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least  36  oonsecntive  months  and 
compensation  far  a  period  eodiog  within 
the  current  plan  year  is  ooosidered  in 
detenniaing  the  employee's  highest  paid 
period. 
This  document  also  modifies 

5  1.401(a)(4)-d(()(2)  to  provide  that  a 
career  average  plan  that  bases  an 
employee's  total  benefit  on 
compensation  for  a  period  of  at  least  36 
consecutive  months  (or  the  emptojree's 
period  of  employment  if  shorter)  will 
satisfy  the  requirements  of  that  section 
even  if  the  plan  determines  an 
employee's  benefit  based  on  each  year 
of  service  separately,  using 
compensatioD  separately  cakailated  for 
each  year,  and  sums  the  benefit  for  eadi 
year  to  determine  the  total  retirement 
benefit. 

6  CalcaJating,  nMtructuring.  and  testing 
most  valaabie  accrual  rates 

In  order  to  establish 
nondiscrimination  in  the  amonnt  of 
benefits,  the  proposed  regulations 
require  a  defined  benefit  plan  not  using 
a  safe  harbor  to  demonstrate  that  no 
highly  compensated  employee  has  a 
most  valuable  accrual  rate  that  exceeds 
that  of  any  nonhi^y  compensated 
employee  in  the  plan.  Many 
comment'alors  have  pointed  out  the 
difficulty  some  plans  have  in  satisfying 
this  requirement. 

A  number  of  factors  contribute  to  this 
difficulty.  First  in  contrast  to  nrnmal 
accrual  rates,  most  valuable  accrual 
rates  are  especially  sensitive  to 
difierences  in  the  demographic 
characteristics  of  individual  employees. 
Second,  the  manner  in  which  most 
vsluable  accrual  rates  are  calculated — 
particularly  under  the  annual  method — 
tends  to  accentuate  these  differences. 
Third,  under  the  proposed  regulations,  a 
plan  cannot  be  restructured  on  the  basis 
of  most  valuable  accrual  rates.  Fmally, 
if  the  plan  is  also  tested  for  normal 
accrual  rates  and  is  restructured  under 
the  rate  segment  method,  difficulties 
may  be  experienced  when  segments  of 
the  most  valuable  accrual  rate  are 
allocated  to  corresponding  segments  of 
the  normal  accrual  rate. 

Soaoe  of  these  difficulties  stem  from 
the  use  in  the  proposed  regulations  of 
the  actuarial  methods  employed  in  Rev. 
RuL  81-202. 1981-2  (IB.  93.  and  from  the 
interaction  of  those  actuarial  methods 
with  aspects  of  the  proposed  regulations 
that  are  entirely  new.  'These  issues  are 
under  active  review  by  the  Treasury  and 
the  Service,  and  both  agencies  are 
committed  to  their  prompt  resolution. 

This  document  contains  several 
dianges  that  affect  the  calculation, 
restructuring,  and  testing  of  most 
valuable  accrual  rates.  First  the 


proposed  regulations  are  amended  to 
permit  a  plan  to  freeze  an  employee's 
highest  most  valuable  accrual  rate  for 
testing  purposes.  This  modification  is 
designed  to  prevent  the  decrease  in  an 
employee's  SMSt  valuable  accrual  rate 
that  otherwise  occurs  after  the  employee 
passes  the  age  at  which  the  maximum 
subsidy  is  provided  under  the  plan. 
Second,  the  annual  method  is  amended 
to  prevent  decreases  in  the  most 
valuable  accrual  rate  from  resulting  in 
negative  rates  of  accniaL  Third,  as 
discussed  in  greater  detail  below,  the 
restructiiring  rules  are  amended  to 
permit  restructuring  on  the  basis  of  most 
valuable  accrual  rates  and  to  permit 
sequential  restructuring  of  normal  and 
most  valuable  accrual  rates. 

The  Treasury  and  the  Service 
acknowledge  that  these  amendments 
may  not  provide  a  complete  solution  to 
the  difficulties  described  above.  The 
agencies  are  therefore  considering  more 
comprehensive  approaches  to  resolving 
these  issues.  Comments  from  interested 
taxpayers  on  these  issues  are  welcomed. 

7.  Restructuring  generally 

The  proposed  regulations  permit  plans 
to  be  restructured  into  component  plans 
that  separately  satisfy  sections  401(a)(4} 
and  410(b).  These  rules  are  intended  to 
permit  employers  to  provide  benefits 
under  one  plan  that  previously  could 
have  been  provided  only  under  multiple 
plans.  The  Treasury  and  the  Service 
have  determined  that  certain  limitations 
in  the  proposed  regulations  on  the  use  of 
restructuring  are  not  necessary  to 
ftf^-fympliah  thia  purpose  and  have 
therefore  amended  the  proposed 
regulations  to  permit  greater  flexibility 
in  restructuring  in  the  manner  described 
below.  These  amendments  generally 
allow  plans  to  be  restructured  under 
either  of  the  two  rate-based  methods  by 
reference  to  employees'  most  valuable 
retirement  benefits  (while  retaining  the 
existing  restructuring  alternatives  based 
on  normal  retirement  benefits],  and  to 
allow  sequential  restructuring  using  the 
same  or.  in  certain  cases,  a  different 
method.  They  do  not  permit  inconsistent 
restructuring,  under  which  different 
component  plans  are  created  depending 
on  which  benefits  are  being  tested. 
Although  some  commentators  have 
requested  this  rule,  it  is  not  compatible 
with  the  purposes  of  restructuring  noted 
above. 

Ilie  first  amendment  permits  plans  to 
be  restructured  on  the  basis  of  either 
normal  or  most  valuable  accrual  or 
allocation  rates  under  the  total  rates  and 
rate  segments  methods.  As  originally 
issued,  fte  proposed  regulations  require 
that  the  total  rates  and  rate  segments 
methods  be  applied  only  on  the  basis  of 


normal  accrual  or  allocation  rates.  This 
limitation  may  present  a  problem  in 
those  cases  where  the  restructured  plan 
must  satisfy  section  401(a)(4)  with 
respect  to  both  normal  and  most 
valuable  accrual  or  allocation  rates. 
Under  defined  benefit  plans  with 
features  such  as  subsidized  early 
retirement  a  variety  of  most  valuable 
accrual  rates  is  generally  associated 
with  each  level  of  normal  accrual  rates. 
The  first  amendment  therefore  lifts  tiie 
prohibition  on  applying  the  total  rates 
and  rate  segments  methods  on  the  basis 
of  most  valuable  accrual  or  allocation 
rates.  This  amendment  also  has  the 
effect  of  permitting  defined  benefit  plans 
with  uniform  formulas  that  are  subject 
to  testing  only  on  the  basis  of  most 
valuable  accrual  rates  to  be  restructured 
and  tested  on  that  same  basis. 

The  second  amendment  permits 
sequential  restructuring  of  plans.  As 
originally  issued,  the  proposed 
regulations  prohibited  more  than  one 
method  of  restructuring  from  being 
applied  to  a  plan  in  any  one  plan  year 
and  also  prohibited  any  one  of  these 
methods  fi^m  being  applied  more  than 
once  in  that  year.  This  restriction  made 
it  difficult  to  restructure  plans  with 
complex  benefit  structures  into 
component  plans  satisfying  section 
401(a)(4),  even  in  cases  where  the  same 
benefits  could  have  been  provided 
throu^  separate  plans  that  hidividually 
satisfied  diat  section. 

For  example,  an  employer  could  have 
two  defined  benefit  plans,  one  covering 
employees  at  plant  X  under  a  safe 
hart)or  formula  (Wan  X)  and  tfie  other 
covering  employees  at  plant  Y  under  a 
formula  that  does  not  satisfy  any  of  the 
safe  harbors  (Man  Y).  Under  the 
proposed  regulations  the  employer  could 
test  Plan  X  under  the  applicable  safe 
harbor  and  at  the  same  time  apply  the 
total  rate  method  of  restroctnring  to  test 
Plan  Y  under  the  general  rules.  If  tfie 
two  plans  were  combined,  however,  the 
employer  would  be  forced  to  apply  a 
single  method  of  restructuring  to  the 
entire  plan  and  to  apply  it  only  once. 
Thus,  if  the  employer  used  the  employee 
gnmp  method  to  restmcture  the  plan 
into  two  component  plans,  one  covering 
employees  at  plant  X  and  the  other 
covering  employees  at  plant  Y.  the 
employer  could  take  advantege  of  the 
safe  harbor  for  the  first  component  plan, 
but  would  not  be  able  to  test  the  second 
component  plan  using  total  rate 
restructursng.  On  the  other  hand,  if  the 
total  rate  method  were  used,  the 
employer  «vould  have  to  appfy  that 
metiiod  to  the  whole  plan  and  coaU  not 
restructure  out  the  first  componsnt  plan 


under  the  employee  group  method  to 
take  advantage  of  the  safe  harbor. 

The  second  amendment  therefore 
generally  permits  component  plans  to  be 
further  restructured  to  the  same  extent 
as  plans  or  aggregated  plsns.  The 
requirements  of  sections  401(a)(4)  and 
410(b)  are  then  applied  to  the  smallest 
resulting  component  plans.  For  example, 
the  plan  described  above  could  first  be 
restructured  into  two  component  plans 
covering  employees  at  plants  X  and  Y 
respectively  using  the  employee  group 
method.  The  first  OMnpcment  plan  could 
then  be  tested  under  a  safe  harbor, 
while  the  second  component  plan  could 
be  further  restructured  using  the  total 
rate  method.  Furthermore,  the  total  rate 
method  could  be  applied  more  than  once 
to  the  second  component  plan,  so  that  if 
the  second  component  plan  provided 
two  levels  of  normal  retirement  benefits 
and  two  levels  of  most  valuable 
benefits,  the  plan  could  be  restructured 
first  on  the  basis  of  employees'  normal 
accrual  rates  into  two  new  component 
plans  providing  the  same  normal 
retirement  benefits.  It  could  then  be 
restructured  further  on  the  basis  of 
employees'  most  valuable  accrual  rates 
into  a  total  of  four  new  component 
plans,  each  providing  the  same  normal 
and  most  valuable  benefits  to 
employees  in  that  component  and  each 
satisfying  the  requirements  of  section 
410(b). 

As  noted  above,  a  number  of 
commentators  have  also  suggested  that 
employers  be  permitted  to  use  different 
component  plans  to  satisfy  section 
401(a)(4}  with  respect  to  normal  and 
most  valuable  accrual  or  allocation 
rates.  Similariy,  still  different 
component  plans  could  be  used  to  test 
benefits,  ri^ts.  and  features.  "Die 
proposed  regulations  do  not  permit 
inconsistent  restructuring  of  this  type 
because  it  would  conflict  with  the 
objective  of  aOowing  a  plan  to  be 
restructured  only  into  components  that 
would  satisfy  section  401(aH4)  if  they 
were  separate  plans. 

In  addition  to  these  amendments,  the 
Treasury  and  the  Service  are 
considering  a  number  of  other 
amendments  to  the  restructuring  rules  to 
make  them  simpler  and  easier  to  apply. 
For  example,  some  commentators  have 
suggested  that  the  rules  for  allocating 
most  valuable  accrual  rates  among  rate 
segments  under  the  rate  segments 
method  need  to  be  clarified.  Another 
amendment  that  has  been  suggested  to 
lessen  complexity  in  the  rate-based 
restructuring  methods  is  the  elimination 
of  these  methods  altogether  while,  at  the 
same  time,  significandy  expanding  the 
employee  group  method  by  eliminating 


certain  limitations  that  currently  apply 
to  it  for  example,  the  commonality 
requirement  described  in  section  8  of 
this  preamble  and  the  reasonableness 
prong  of  the  ncmdiscriminatory 
dassificatkm  test  under  section  410(b). 
Comments  are  requested  on  dieae  and 
other  possible  ways  to  simplify  the 
restructuring  rules. 

8.  Restructuring  plans  subject  to  section 
4011k)  and  (m) 

Although  the  proposed  regulations 
permit  plans  subject  to  section  401  (k) 
and  (m)  to  be  restructured  on  the  basis 
of  employee  groups,  these  plans  may  not 
use  the  total  rate  or  rate  segment 
methods  of  restructuring.  While  the 
pn^rased  regulations  do  not  impose 
explicit  requirements  for  determining 
permissible  restructured  employee 
groups,  they  do,  by  necessary  inference. 
require  that  restructured  employee 
groups  share  some  common  attribute 
other  than  that  of  a  similar  accrual  or 
allocation  rate.  The  restriction  on  die 
use  of  total  rate  or  rate  segment 
restructuring  would  be  meaningless  if 
the  only  common  attributes  shared  by 
the  employee  group  were  similar  accrual 
or  allocation  rates.  Other  elements  of 
the  restructuring  rules  also  reflect  the 
fact  that  the  employee  groups  used 
under  the  employee  groups  methods 
differ  from  groups  of  employees  with 
similar  accrual  or  allocation  rates.  For 
example,  although  different  definitions 
kA  compensation  may  be  used  to 
determine  allocation  or  accrual  rates 
within  each  employee  group,  the  same 
definition  of  compensation  must  be  used 
for  all  employees  under  the  total  rates 
and  rate  segments  methods.  Similarly, 
accrual  or  allocation  rates  may  be 
grouped  within  separate  employee 
groups,  but  must  be  grouped  for  all 
employees  before  creating  component 
plans  based  on  total  rates  or  rate 
segments. 

Common  attributes  that  provide  a 
basis  for  employee  group  restructuring 
include,  for  example,  employment  at  the 
same  woric  site  or  in  the  same  job 
classification.  Similarly,  permissible 
common  attributes  arise  where 
employees  work  for  the  same  division  at 
subsidiary,  worit  for  a  unit  acquired  in  a 
specific  merger  or  acquisition,  or  have 
b«en  hired  during  a  specified  period. 
Restructuring  may  also  be  done  on  the 
basis  of  employee  groups  whose 
common  attribute  is  coverage  under  the 
same  ccmtribution  or  benefit  formula.  In 
contrast  employee  classifications  that 
are  based  on  totel  rates  or  rate  segments 
or  aie  created  solely  because  they 
produce  results  similar  to  the  total  rate 
or  rate  segment  methods  do  not 
constitute  employee  groups.  Thus,  for 


example,  the  proposed  rsgnlatione 
therefore  do  not  aHow  {rians  sobfsct  to 
section  401  (k)  or  (m)  tobe  restnwtved 
into  two  component  plans,  one  of  which 
consists  of  employees  deferring  5 
percent  or  more  of  their  compensation 
and  the  other  consisting  of  all  other 
employees.  Similarly,  i4ans  cannot  be 
restructured  into  components  on  the 
basis  of  whether  employees  made 
elective  deferrals  in  the  current  or  prior 
plan  years. 

A  number  of  comments  have 
requested  clarification  of  the 
requirement  tfiat  an  employee  group 
share  common  attributes.  These 
comments  have  led  the  Treasury  and  the 
Service  to  consider  whether  the 
employee  groups  method  may  contain 
inherent  uncertainties  and  may 
therefore  be  difficult  to  apply.  Any  such 
uncertainties  would  cause  particular 
problems  for  plans  subject  to  section  401 
(k)  and  (m),  which  cannot  benefit  from 
the  restructuring  rules  unless  they 
satisfy  the  commonality  requirement 
The  comments  also  indicate  that 
without  objective  standards,  the 
employee  groups  method  may  provide  a 
means  to  circimivent  the  actual  deferral 
and  actual  contribution  percentage  tests 
and  may  therefore  be  inconsistent  with 
the  stetutbty  requirements  applicable  to 
these  plans. 

As  a  result  of  these  comments,  the 
Treasury  and  the  Service  believe  that  it 
may  be  appropriate  to  develop  more 
objective  Umits  on  the  ability  to 
restructure  plans  subject  to  section  401 
(k)  and  (m).  A  number  of  (^tions  are 
under  consideration,  including  the 
following:  (1)  Prohibiting  restructuring 
for  plans  subject  to  section  401  (k)  or 
(m);  (2)  prohibiting  restructiuing.  but 
permitting  an  employer  to  disregard 
nonhighly  compensated  employees  not 
needed  to  satisfy  the  70  percent  ratio 
test  of  section  410(b)(1)(B),  or  some 
higher  level  of  coverage,  in  applying  the 
actual  deferral  and  actual  contribution 
percentage  tests:  (3)  requiring  that 
employee  groups  be  designated  in 
advance  in  the  plan  document  and  (4) 
defining  more  precisely  the  employee 
groups  that  can  serve  as  the  basis  of 
component  plans.  It  is  anticipated  that 
any  such  changes  would  also  apply  to 
plans  that  are  restructured  to  satisfy  the 
special  age  and  service  safe  harbor  in 
proposed  1 1.401{a)(4)-2(b)(3)  or  the 
alternative  flat  benefit  safe  harbor  in 
proposed  1 1.401(aK4)-3(bK4). 
Comments  are  specifically  requested  on 
these  and  other  possible  limitations  on 
plan  restructuring. 

In  accordance  with  the  preamble  to 
the  proposed  r^ulations,  any  new 
limitetions  on  restructuring  of  plans 
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subject  to  section  401  (k)  and  (m)  or 
using  the  safe  harbors  cited  above  will 
apply  only  to  plan  years  beginning  after 
the  date  of  publication  of  future 
regulations.  Pending  publication  of 
future  regulations,  plans  subject  to 
section  401  (k)  and  (m)  and  plans  using 
the  cited  safe  harbors  may  therefore 
continue  to  be  restructured  in  the 
manner  provided  in  the  proposed 
regulations. 

8.  TransiUonaJ  rules  for  defined  benefit 
plana 

Commentators  have  expressed 
interest  in  amending  plans  to  satisfy  the 
requirements  of  the  defined  benefit  safe 
harbors  in  situations  where  plan 
benefits  previously  accrued  under  a 
nonuniform  formula.  In  addition, 
commentators  have  requested  rules 
permitting  use  of  the  defined  benefit 
safe  harbors  in  appropriate  situations  by 
plans  with  potentially  nonuniform 
current  accruals  representing  updates  of 
pre-effective  date  accrued  benefits  to 
reflect  compensation  increases. 

In  response  to  these  concerns,  and  in 
order  to  facilitate  access  to  the  defined  ~ 
benefit  safe  harbors,  this  document 
amends  the  proposed  regulations  to 
provide  employers  that  wish  to  use  safe 
harbor  testing  for  existing  defined 
benefit  ptans  with  several  transition  rule 
alternatives.  These  options,  which  are 
provided  in  9  1-401  (a)(4)-13(c),  include 
approaches  that  freeze  pre-e^ective 
date  accrued  benefits  as  well  as 
approaches  that  disregard  potentially 
nonuniform  current  accruals  that  result 
from  the  wear-away  of  benefits  accrued 
under  a  prior  formda  or  from 
compensation  increases  with  respect  to 
such  prior  accrued  benefits.  These 
transition  rules  focus  on  the  immediate 
transition  issues  faced  by  plans  with 
respect  to  the  1989, 1990  and  1991  plan 
years.  Consideration  is  being  given  to 
the  extent  to  which  similar  ongoing 
transition  rules  should  be  provided  for 
subsequent  plan  amendments. 

The  same  transition  rules  also  apply 
for  purposes  of  applying  the  annual 
method  of  determining  accrual  rates 
under  { 1.401(a](4)-3(c](3](ii).  as 
proposed  on  May  14, 1990.  This 
modification  makes  it  clear  that  an 
existing  defined  benefit  plan  may  not 
use  the  annual  method  to  disguise 
compensation  updates  of  benefits 
accrued  in  prior  years  under  a  now 
frozen  formula  in  a  manner  that 
discriminates  in  favor  of  highly 
compensated  employees. 

Amendments  to  Minimum  Coverage 
Requirements 

This  docimient  also  amends  proposed 
S  1.410(b)-7  published  on  May  la  1989 


(54  FR  21457),  and  9  1.410(b)-5  published 
on  May  14, 1990  (55  FR  19897).  to  require 
that  employee  stock  ownership  plans 
("ESOPs")  be  aggregated  with  other 
qualified  plans  of  an  employer  in 
applying  the  average  benefit  percentage 
test  of  section  410(b)(2)(A)(ii]  (the 
"average  benefit  percentage  test").  At 
the  same  time,  this  document  reaffirms 
the  separate  testing  requirement  for 
ESOPs  for  all  other  purposes  under 
section  410(b]  as  well  as  for  purposes  of 
section  401(a)  (4)  and  (5).  In  addition, 
this  document  clarifies  the  operation  of 
the  disaggregation  nlea  under  proposed 
9 1.410(b)-7  generally. 

1.  Separate  Testing  of  ESOPs 

An  ESOP  is  a  qualified  stock  bonus 
plan,  or  a  combination  of  a  qualified 
stock  bonus  plan  and  a  qualified  money 
purchase  pension  plan,  that  is  designed 
to  invest  primarily  in  employer 
securities  and  that  meets  the  other 
requirements  prescribed  in  the  Code  and 
regulations  for  recognition  as  an  ESOP. 
The  regulatory  requirements  applicable 
to  recognition  of  a  plan  as  an  ESOP  are 
set  forth  in  final  regulations  under 
9  54.4975-11.  These  regulations  were 
proposed  in  1976  and  finalized  in  1977 
and  1978. 

Section  54.4975-11  (e)(1)  of  the 
regulations  prohibits  an  ESOP  from 
being  considered  together  with  any 
other  plan  for  purposes  of  applying 
section  410(b)  or  section  401(a)  (4)  and 
(5).  This  separate  testing  requirement  is 
intended  to  prevent  an  ESOP,  except  in 
very  limited  circumstances,  from  being 
aggregated  with  another  plan  to 
determine  whether  the  employees 
covered  under  the  ESOP  (or  the  other 
plan)  constitute  a  minimum  coverage 
group  under  section  410(b),  or  to 
determine  whether  the  ESOP  (or  the 
other  plan)  satisfies  the 
nondiscrimination  requirements  of 
section  401(a)  (4)  and  (5).  Together  with 
the  other  rules  applicable  to  ESOPs 
(including  the  prohibition  on  integration 
with  social  security),  the  separate 
testing  requirement  furthers  the 
Congressional  purpose  of  encouraging 
widespread  employee  stock  ownership 
throu^  ESOPs.  See  H.R.  Rep.  No.  1280. 
93d  Cong.,  2d  Sess.  313  (1974) 
(Conference  Report  to  the  Employee 
Retirement  Income  Security  Act  of  1974). 
In  the  context  of  section  410(b).  the 
separate  testing  requirement  ensures 
that  an  ESOP  covers  a  minimum 
coverage  group  without  relying  on  any 
other  plan  and  that  other  plans  cover 
minimum  coverage  groups  without 
relying  on  the  ESOP.  Congress  explicitly 
endorsed  the  separate  testing 
requirement  for  ESOPs  in  the 
Conference  Report  to  the  Tax  Reform 


Act  of  1976.  H.R.  Rep.  No.  1515. 94th 
Cong.,  2d  Sess.  541  (1976). 

The  prohibition  on  considering  an 
ESOP  (including  a  tax  credit  employee 
stock  ownership  plan  described  in 
section  409  of  the  Code)  with  another 
plan  for  purposes  of  the  minimum 
coverage  rules  is  reflected  in  the 
proposed  regulations  under  section 
410(b)  that  were  published  on  May  18, 
1989.  Section  1.410(b)-7{c)(2)  provides 
that  the  portion  of  a  plan  that  is  an 
ESOP  and  the  portion  of  the  plan  that  is 
not  an  ESOP  are  treated  as  separate 
plans  for  purposes  of  section  410(b). 
Section  1.410(b>-7(e)  specifically 
provides  that  ESOPs  must  separately 
satisfy  the  average  benefit  percentage 
test.  Comments  received  on  the 
proposed  regulations  under  section 
410(b)  have  questioned  whether  the 
separate  testing  requirement  should 
apply  under  the  average  benefit 
percentage  test  in  particular  and  under 
section  410(b)  in  general. 

a.  Average  Benefit  Percentage  Test 

The  Treasury  and  the  Service  have 
reexamined  the  application  of  the 
separate  testing  requirement  under  the 
average  benefit  percentage  test  in  light 
of  the  requirement's  purpose  as  well  as 
the  statutory  language  and  legislative 
history  of  the  average  benefit 
percentage  test.  Based  on  this  review, 
the  Treasury  and  the  Service  have 
determined  that  existing  law  is  best 
read  as  requiring  the  aggregation  of 
ESOPs  with  all  other  quaUfied  plans  of 
the  employer  in  performing  the  average 
benefit  percentage  test. 

Under  the  law  in  effect  prior  to  TRA 
'86,  section  410(b)  required  a  qualified 
plan  to  cover  a  group  of  employees 
described  in' former  section  410(b)(1)  (A) 
or  (B).  The  tests  set  forth  in  those 
provisions  were  known  respectively  as 
the  "percentage"  test  and  the 
"nondiscriminatory  classification"  test. 
In  TRA  '86,  Congress  amended  section 
410(b)  to  replace  the  existing  percentage 
tests  with  the  percentage  and  ratio  tests 
of  current  section  410(b)(1)  (A)  and  (B) 
respectively.  The  410(b)  regulations 
published  May  18, 1989.  incorporate 
these  two  tests  into  the  ratio  percentage 
test  of  proposed  9  1.410(b)-2(b)(2).  In 
addition.  Congress  required  that  the 
average  benefit  percentage  test  be 
satisfied  in  order  for  a  plan  to  be  tested 
under  the  nondiscriminatory 
classification  test  in  periods  following 
the  effective  date  of  TRA  '86.  This  latter 
requirement  is  reflected  in  current 
section  410(b)(2). 

The  ratio  percentage  test  and  the 
nondiscriminatory  classification  test 
focus  on  the  group  of  employees  covered 


under  a  plan  and  est^jlish  minimum 
criteria  that  the  group  must  satisfy.  In 
contrast,  the  average  benefit  percentage 
test  does  not  describe  a  minimum  group 
of  employees  that  must  be  covered 
under  a  plan  and  imposes  no  direct 
restrictions  on  the  group's  composition. 
Instead,  the  test  focuses  on  the  relative 
level  of  ccmtributions  or  benefits 
provided  to  hig^ily  and  noohighly 
compensated  eniployees  under  all 
qualified  plans  of  the  employer.  Under 
die  test,  all  nonexcludable  employees  of 
the  employer  are  taken  into  account, 
regardless  of  which  plan  they  are 
covered  under  or.  indeed,  Mother  they 
are  covered  under  any  plan  at  alL 

In  this  sense,  the  average  benefit 
percentage  test  is  not  a  minimum 
coverage  test  Rather,  as  described 
above,  it  is  more  properly  viewed  as  a 
precondition  to  use  ot  the 
nondiscriminatory  classification  test  in 
periods  followiag  the  effective  date  of 
TRA  '86.  Because  the  average  benefit 
percentage  test  is  not  a  minimum 
coverage  test,  the  policy  behind  the 
separate  testing  requirement  for  ESOPs 
does  not  compd  extending  that 
requirement  to  the  average  benefit 
percentage  test 

Furthermore,  the  statutory  language 
and  the  legislative  history  to  TRA  '86 
are  best  read  as  requiring  the 
aggregation  of  ESOPs  with  all  other 
qualified  plans  of  the  employer  for 
purposes  of  the  average  benefit 
percentage  test  Section  410(b)(2)(C) 
defines  the  benefit  percentage  used  in 
the  average  benefit  percentage  test  as 
the  employer-derived  contrilnition  or 
benefit  of  an  employee  under  "all 
qualified  plans  maintained  by  the 
employer."  Section  410(b)(2)(E)  in  turn 
provides  that  the  term  "qualified  plan" 
includes  any  plan  that  meets  the 
requirements  of  section  401(a).  In 
explaining  how  benefit  percentages  are 
calculated  under  the  avera^  benefit 
percentage  test  the  TRA  '86  Conference 
Report  states.  "In  no  case  may  an 
employer  disregard  any  qualified  plan  in 
determining  benefit  percentages."  HR. 
Rep.  No.  841.  SOdi  Cong..  2d  Sess.  0-414 
(1986). 

For  the  reasons  set  forth  above,  the 
Treasury  and  the  Service  have  decided 
to  reverse  the  position  taken  in  the 
regulations  proposed  on  May  18, 1980, 
and  to  eliminate  the  separate  testing 
requirement  for  ESOPs  for  purposes  of 
the  average  benefit  percentage  test 
These  proposed  regulations  therefore 
amend  proposed  9  1.410(b)-7  to  provide 
that  ESOPs  must  he  aggregated  with  all 
other  plans  of  the  employer  for  purposes 
of  the  average  benefit  percentage  test  A 
conforming  amendment  is  also  made  to 


the  average  benefit  percentage  test 
regulations  under  pn^sed  9 1.410(b)-5. 

b.  Sections  401(a)(4).  401(8X5).  and 
Other  Provisions  of  Section  410(b) 

After  carefully  reviewing  die  relevant 
provisions  in  die  statute,  legislative 
history,  and  regulations,  the  Treasury 
and  the  Service  have  determined  that 
Congress  intended  the  separate  testing 
requirement  to  continue  to  apply  for  all 
purposes  under  sections  410(b)  and 
401(a)  (4)  and  (5)  other  than  \be  average 
benefit  percentage  test.  The  Conference 
Report  to  TRA  '86  indicates  that 
Congress  was  well  aware  of  die 
regulatory  prohibition  on  considering  an 
ESOP  togedier  with  another  plan  for 
purposes  of  the  nondiscrimination  rules 
under  sections  410(b)  and  401(a)  (4)  and 
(5).  See  H.R.  Rep.  No.  841,  OOdi  Cong..  2d 
Sess.  11-411  n.l  (1986).  Further,  nowhere 
in  the  legislative  history  did  Congress 
indicate  any  dissatisfaction  with  die 
separate  testing  requirement  in 
9  54.4975-ll(e).  Given  die  eariier 
explicit  endorsement  of  the  separate 
testing  requirement  in  the  Conference 
Report  to  the  Tax  Reform  Act  of  1978 
and  the  expUcit  recognition  of  die 
requirement  in  the  Conference  Report  to 
TRA  '86.  the  Treasury  and  die  Service 
have  concluded  diat  for  purposes  odier 
than  the  average  benefit  percentage  test 
it  would  be  inconsistent  with 
Congressional  intent  to  permit  an  ESOP 
to  be  tested  togethw  with  another  plan 
except  in  the  Ihnited  circumstances 
permitted  under  9  54.4975-ll(e).  Thus, 
the  proposed  regulations  under  section 
410(b]  have  not  been  amended  to 
eliminate  the  separate  testing 
requirement  for  ESOPs  under  the  ratio 
percentage  and  nondiscriminatory 
classification  tests. 

2.  Clarification  of  Disaggregation  Rales 
Generally 

The  Treasury  and  the  Service  have 
received  inquiries  about  how  the 
mandatory  disaggregation  rules  of 
proposed  9 1.410(b)-7(c)  apply  to 
separate  plans.  Iliis  document  darifies 
that  the  rules  apply  not  only  to  portions 
of  the  same  plan  but  also  to  separate 
plans.  Thus,  two  or  more  separate  plans 
that  would  be  subject  to  disaggregation 
if  they  were  portions  of  the  same  plan 
cannot  be  aggregated.  An  analogous  rule 
is  provided  under  the  mandatory 
aggregation  rule  of  proposed  9 1.410(b)- 
7(e)  for  purposes  of  the  average  benefit 
percentage  test 

This  document  also  clarifies  that  the 
transition  rule  in  proposed  9  1.410(b)-7 
(c)(2)  provided  for  an  ESOP  diat  is  a 
portion  of  a  larger  plan  does  not  apply 
to  an  ESOP  that  is  a  separate  plan.  The 
transition  role  was  provided  solely 


because  some  taxpayers  had  interpreted 
die  regalatkns  under  §  54.4a75-ll(eXl) 
as  not  requiring  the  disaggregatkm  of  an 
ESOP  that  was  a  portion  of  a  larger  plan 
from  other  portions  of  the  same  plan.  In 
contrast  no  similar  ambiguity  existed 
regarding  application  of  die  separate 
testing  requirement  under  9  54.4075- 
11(e)(1)  in  die  case  of  an  ESOP  diet  is  a 
separate  (dan.  Therefore,  bo  transitioaal 
rule  was  needed  for  ESOPs  diat  are 
separate  plans. 

Effective  Data 

The  amended  portions  of  the  section 
401(aM4).  401(1),  and  410(b)  regulations 
are  proposed  to  be  effective  as 
previoiuly  set  forth  in  the  prior  notices 
of  proposed  rulemaking  to  which  they 
relate.  Solely  for  purposes  of  die 
mandatory  aggregation  of  ESOPs  with 
other  plans  of  an  employer  for  purposes 
of  the  average  benefit  percentage  test 
employers  may  choose  to  test  ^OPs 
separately  under  that  test  for  plan  years 
beginning  before  January  1. 1991.  in 
confonnity  widi  proposed  9  1.410(b)-7(e) 
prior  to  its  amendment  by  this 
document 

Consistent  widi  the  statement  in  die 
preamble  to  the  proposed  regulations 
that  future  regulations  that  are  more 
restrictive  wUl  be  applied  prospectively, 
employers  that  meet  the  reasonable, 
good  faith  requirement  of  9 1.401(a)(4)- 
13  for  die  1980  and  1990  plan  year  by 
operating  their  plans  in  accordance  with 
the  proposed  regulations  as  published 
on  May  14.  IQOa  need  not  take  into 
account  for  those  years  the  transitional 
rules  provided  in  proposed  9  1.401(a)(4)- 
13(c).  However,  the  provisions  of 
9 1.401(a)(4)-13(c)  are  proposed  to  be 
effective  for  those  plans  for  the  first  plan 
year  beginning  on  or  after  )anuary  1, 
1991. 
Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  Ota  these 
proposed  regulations  for  guidance 
pending  issuance  of  final  regulations,  if 
future  regulations  are  more  restrictive, 
such  guidance  will  be  applied  without 
retroactive  effect 


Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  diat  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.Sil 
chapter  5)  and  die  Regulatory  FlexibUify 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7806(f) 
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of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies]  to  the  Internal 
Revenue  Service.  Written  comments 
must  be  received  by  November  13, 1990. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety. 

These  regulations  can  be  discussed  at 
the  public  hearing  concerning 
Nondiscrimination  Requirements  for 
Qualified  nans4EE-61-88), 
Miscellaneous  Regulations  for  Qualified 
Plans  (EE-2290],  Minimum  Participation 
(EE-44-87),  and  Definition  of 
Compensation  (EE-129-86)  proposed 
regulations  that  were  published  on  May 
14, 1990.  The  public  hearing  is  scheduled 
for  Wednesday,  September  26. 1990,  at 
10  a.m.,  and  continuing  at  10  a.m.  each 
day,  if  necessary,  on  Tliursday, 
September  27, 1990,  and  Friday, 
September  28, 1990.  in  the  I.R.S. 
Auditoriiun.  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  d^ilding. 
1111  Constitution  Avenue  NW., 
Washington.  DC.  Individuals  who  have 
requested  to  speak  at  that  hearing  do 
not  need  to  submit  a  separate  request, 
nor  do  they  need  to  amend  any 
previously  submitted  outline  of  oral 
comments  in  order  to  speak  on  this 
doamient  at  the  hearing.  If  necessary,  a 
separate  additional  hearing  may  be  held 
on  issues  addressed  in  this  document.  If 
a  public  hearing  is  held,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

Comments  on  Previously  Proposed 
Regulations 

Although  the  preamble  to  the 
regulations  proposed  on  May  14, 1990, 
requested  that  comments  be  submitted 
by  July  13, 1990,  the  Treasury  and  the 
Service  welcome  additional  comments. 
Individuals  who  have  previously 
submitted  comments  are  specifically 
encouraged  to  submit  additional 
comments  on  the  modifications 
contained  in  this  document  or  to  modify 
the  comments  they  have  already 
submitted.  Comments  submitted  on 
these  regulations,  or  on  the  regulations 
proposed  on  May  14, 1990.  will  be 
considered  if  they  are  received  by 
November  13, 1900.  The  Treasury  and 
the  Service  will  also  attempt  to  consider 
comments  submitted  after  that  date. 


Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Rebecca 
Wilson  and  David  Munroe  of  the  Office 
of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations],  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasiuy 
Department  participated  in  their 
development 

List  of  Subjects  in  26  CFR  1.401-0 
Through  1.425-1 

Employee  benefit  plans.  Employee 
stock  ownership  plans.  Income  taxes. 
Individual  retirement  accounts, 
Pensions,  Stock  options. 

Proposed  Amendments  to  the 
Regulations 

The  notices  of  proposed  rulemaking 
(to  amend  26  CFR  part  I]  that  were 
published  on  May  18. 1989  (54  FR  21437], 
and  May  14. 1990  (55  FR  19897  and  55  FR 
19947],  are  amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C  7805.  *  *  *  SS  1.401(a) 
(4)-2, 1.401(a)  (4)-3,  and  1.40(a)  (4)-g  also 
issued  under  26  U.S.C.  401(a)  (4).  S  1.401(l]-3 
also  issued  under  26  U.S.C  401(1) 
andS§  Ul0(b)-5  and  1.410(b)-7  also  issued 
under  26  U.S.C.  410(b). 

Par.  2.  Section  1.401(a]  (4)-2  as 
proposed  on  May  14, 1990  (55  FR  19911). 
is  amended  as  follows: 

1.  Paragraphs  (b](2].  (b](3](i).  and 
(b](3)(ii]  are  revised  to  read  as  set  forth 
below. 

2.  Paragraph  (b](4]  is  added  as  set 
forth  below. 

3.  Para^aphs  (c](2],  (c)(5).  (e](l).  and 
(f)  are  revised  to  read  as  set  forth  below. 

§  1.401(a)(4)-2    Mondtocrimlnattonin 
amount  of  contriiMitlonc 


fb]  Safe  harbors  for  defined 
contribution  plana  *  •  * 

(2)  Safe  harbor  for  defined 
contribution  plans  with  a  uniform 
allocation  formula.  A  defined 
contribution  plan  satisfies  this  safe 
harbor  if  the  plan  allocates  all  amounts 
taken  into  account  under  paragraph 
(c](2]  of  this  section  for  the  plan  year 
under  a  single  uniform  formula  that 
allocates  the  same  percentage  of 
compensation  or  the  same  dollar  amount 
to  every  employee  under  the  plan. 

(3)  Safe  harbor  for  defined 
contribution  plans  with  a  uniform 


allocation  formula  weighted  for  age  or 
service.  *  *  * 

(i)  The  plan  allocates  all  amounts 
taken  into  account  under  paragraph 
(c](2]  of  this  section  for  the  plan  year 
under  a  single  uniform  formula  weighted 
for  age  or  service.  A  single  uniform 
formula  weighted  for  age  or  service  is 
one  that  would  allocate  to  each 
employee  in  the  plan  the  same 
percentage  of  compensation  or  the  same 
dollar  amount,  if  every  employee  in  the 
plan  had  the  same  age  and  the  same 
number  of  years  of  service  or  plan 
participation.  Solely  for  purposes  of  this 
paragraph  (b](3](i),  a  formula  is  deemed 
to  allocate  the  same  percentage  of 
compensation  to  each  employee  in  the 
plan  if  the  formula  detennines 
allocations  under  a  weighing  system 
that  takes  into  accoimt  compensation  in 
uniform  increments  no  greater  than  $200 
and  that  assigns  the  same  weight  to 
every  increment.  Thus,  the  dollar 
amount  of  allocations  under  a  single 
uniform  formula  weighted  for  age  or 
service  may  vary  solely  on  account  of 
compensation,  age,  years  of  service,  or 
years  of  plan  participation.  The  factors 
used  to  produce  these  variations  must 
apply  uniformly  to  all  employees  in  the 
plan  and  must  meet  the  effective 
availability  requirement  of  §  1.401(a)(4)- 
4. 

(ii)  The  average  of  the  allocation  rates 
for  highly  compensated  employees  in 
the  plan  does  not  exceed  the  average  of 
the  allocation  rates  for  nonhighly 
compensated  employees  in  the  plan.  For 
this  purpose,  allocation  rates  are 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  without 
taking  into  account  the  disparity 
permitted  under  paragraph  (c)(4)  of  this 
section  and  §  1.401(a)(4)-7,  and  without 
grouping  allocation  rates  imder 
paragraph  (c)(5)  of  this  section. 

(4)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
the  requirements  of  paragraph  (b)(2)  or 
(b)(3)  of  this  section  merely  because  the 
plan  contains  a  provision  described  in 
this  paragraph  (b)(4].  Unless  otherwise 
provided,  the  provision  must  apply 
uniformly  to  all  employees  in  the  plan. 

(ii)  Section  409(n)  limits.  The  formula 
limits  allocations  to  employees  in 
accordance  with  section  409(n)  (or 
section  1042(b)(3)  of  the  Internal 
Revenue  Code  of  1954  as  in  effect 
immediately  prior  to  the  Tax  Reform  Act 
of  1986). 

(iii)  Section  415  limits.  The  formula 
limits  allocations  to  employees  in 
accordance  with  section  415. 

(iv)  Certain  other  limits  on 
allocations.  The  formula  limits 


allocations  otherwise  provided  under 
the  formula  to  a  maximum  dollar 
amoimt  or  a  maximiun  percentage  of 
compensation,  or  limits  the  amount  of 
compensation  or  the  number  of  years  of 
service  or  plan  participation  taken  into 
account  in  determining  the  amount  of 
allocations.  These  limits  must  apply 
uniformly  to  all  employees  in  the  plan 
or,  alternatively,  to  all  highly 
compensated  employees  in  the  plan. 

(v)  Certain  conditions  on  allocations. 
The  formula  provides  that  allocations  to 
an  employee  for  the  plan  year  are 
conditioned  on  the  employee's 
employment  on  the  last  day  of  the  plan 
year  or  on  the  employee's  completion  of 
a  minimum  number  of  hours  of  service 
during  the  plan  year  (not  to  exceed 
1,000). 

(vij  Section  401(1)  permitted  disparity. 
The  formula  te^es  permitted  disparity 
into  account  in  a  manner  allowed  under 
section  401(1),  provided  that  every 
employee  in  the  plan  has  the  same 
integration  level,  the  same  base 
contribution  percentage,  and  the  same 
excess  contribution  percentage.  For 
definitions  of  these  terms,  see  §  1.401(1)- 
1  (b)(5).  (b)(10),  and  (b)(ll).  This 
paragraph  (b)(4)(vi)  applies  solely  for 
piuposes  of  paragraph  (b)(2)  of  this 
section. 

(vii)  Entry  dates.  The  plan  provides 
one  or  more  entry  dates  during  the  plan 
year  in  accordance  with  section 
410(a)(4). 

(viii)  Dollar  allocation  per  hour  of 
service.  Rather  than  determining 
allocations  based  on  the  same 
percentage  of  compensation  or  the  same 
dollar  amount,  the  formula  determines 
allocations  baaed  on  the  same  doUar 
amount  per  hour  of  service  performed 
by  each  employee  imder  the  plan  during 
the  plan  year. 

(c)  General  test  for  nondiscrimination 

in  amount  of  contributions  provided 

»  t  t 

(2)  Allocations  taken  into  account. 
The  amounts  taken  into  account  in 
determining  allocation  rates  include  all 
employer  contributions  and  forfeitures 
that  are  treated  as  allocated  to  the 
account  of  an  employee  for  the  plan 
year,  other  than  amounts  listed  in 
paragraph  (c)(3)  of  this  section.  In  the 
case  of  a  defined  contribution  plan 
subject  to  section  412,  the  amount  of 
employer  contributions  taken  into 
account  is  the  amount  of  employer 
contributions  required  to  be  allocated 
under  the  plan  to  the  employee's 
account  for  the  plan  year,  even  if  all  or 
part  of  the  required  contribution  is  not 
actually  made.  For  purposes  of  this 
paragraph  (cH8),  amoimts  that  would  be 
treated  as  allocated  to  the  account  of  an 
employee  for  tlie  plan  year  but  for  the 


limits  of  section  409(n]  (or  section 

1042(b)(3)  of  the  Internal  Revenue  Code 

of  1954  as  in  effect  immediately  prior  to 

the  Tax  Reform  Act  of  1986)  are  treated 

as  allocated  to  the  account  of  the 

employee. 

*       •       •       •       • 

(5)  Grouping  of  allocation  fates.  An 
employer  may  treat  all  employees  who 
have  allocation  rates  within  a  range  of 
no  more  than  5  percent  (not  5  percentage 
points)  above  or  below  a  midpoint  rate 
chosen  by  the  employer  as  having  an 
allocation  rate  equal  to  that  midpoint 
rate.  If  allocation  rates  are  determined 
as  a  percentage  of  compensation,  an 
employer  may,  as  an  alternative,  treat 
all  employees  who  have  allocation  rates 
within  a  range  of  no  more  than  one- 
quarter  of  a  percentage  point  above  or 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  allocation  rate 
equal  to  that  midpoint  rate.  Allocation 
rates  within  a  given  range  may  be 
grouped  under  this  paragraph  (c)(5)  only 
if  the  allocation  rates  of  highly  and 
nonhighly  compensated  employees  are 
dispersed  throughout  the  range  in  a 
reasonably  comparable  manner  and  the 
range  does  not  overiap  with  any  other 
range  chosen  by  the  employer.  An 
employer  may  choose  to  group  the 
allocation  rates  of  some  employees  into 
ranges  and  not  to  group  the  allocation 
rates  of  other  employees  into  ranges, 
provided  that  the  allocation  rates  of  all 
employees  within  each  range  chosen  by 
the  employer  are  grouped  within  that 
range.  If  allocation  rates  are  determined 
as  a  percentage  of  compensation,  an 
employer  may  apply  either  grouping 
method  described  in  this  paragraph 
(c)(5)  and.  in  addition,  may  apply  one 
method  with  respect  to  one  group  of 
employees  and  the  other  method  with 
respect  to  another  group  of  employees, 
provided  that  only  one  method  is 
applied  with  respect  to  any  given 
employee  or  group  of  employees. 
«       •       *       •       * 

(e)  Alternative  methods  for  satisfying 
this  section — (1)  In  general.  A  plan  that 
is  not  subject  to  section  401  (k)  or  (m) 
and  that  does  not  satisfy  any  of  the  tests 
in  paragraph  (b)  or  (c)  of  this  section 
satisfies  the  requirements  of  this  section 
if  it  does  so  using  one  or  more  of  the 
alternative  testing  methods  set  forth  in 
paragraphs  (e)  (2)  through  (4)  of  this 

section. 

•       •       *       *       • 

(f)  Period  for  determining 
compensation  with  respect  to  apian 
yeai^l)  In  general.  For  purposes  of 
this  section,  compensation  for  a  plan 
year  is  determined  by  measiuing 
compensation  during  any  one  of  the 
periods  described  in  paragraph  (f)  (2) 


through  (4)  of  this  section.  Whichever 
period  is  selected  must  be  applied 
uniformly  to  determine  the 
compensation  of  every  employee  in  the 
plan. 

(2)  Plan  year.  This  period  consists  of 
the  plan  year. 

(3)  Calendar  year  ending  in  plan  year. 
This  period  consists  of  the  calendar  year 
ending  within  the  plan  year. 

(4)  Period  of  plan  participation  during 
the  plan  year.  This  period  consists  of  the 
portion  of  the  plan  year  during  which 
the  employee  is  a  participcmt  in  the  plan. 
This  rule  may  be  used  to  determine 
compensation  for  the  plan  year  in  which 
participation  begins,  the  plan  year  in 
which  participation  ends,  or  both. 
Selection  of  this  period  must  be  made  on 
a  reasonably  consistent  basis  from  plan 
year  to  plan  year  in  a  manner  that  does 
not  discriminate  in  favor  of  highly 
compensated  employees.  Discrimination 
might  arise,  for  example,  where  this 
period  is  selected  in  all  plan  years 
except  a  plan  year  in  which  a  highly 
compensated  employee  enters  the  plan 
at  midyear. 

Par.  3.  Section  1. 401(a)(4)-3  as 
proposed  on  May  14, 1990  (55  FR  19912). 
is  amended  as  follows: 

1.  Paragraphs  (b)(2)(ii)(B).  (b)(2)(lv), 
(b)(2)(v).  Examples  3, 4,  and  5,  and 
(b)(3)(ii](A)  are  revised  to  read  as  set 
forth  below. 

2.  Paragraph  (b)(3)(iii)  is  removed  and 
paragraph  (b)(3)(iv)  is  redesignated  as 
(b)(3)(iii). 

3.  The  last  sentence  of  (b)(4)  is  revised 
to  read  as  set  forth  below. 

4.  A  new  paragraph  (b)(5)  is  added  as 
set  forth  below. 

5.  Paragraphs  (c)(3)(ii)  and  (c)(3)(v) 
are  revised  to  read  as  set  forth  below. 

6.  A  new  paragraph  (c)(3)(vii)  is  added 
as  set  forth  below. 

7.  Paragraphs  (e)(1).  (f)(2)(i)(A), 
(f)(2)(ii)  Introductory  text,  and  (f)(7)  are 
revised  and  in  paragraph  (f)(2)(ii)  the 
current  example  is  designated  Example 
1  and  new  Example  2  is  added  to  read 
as  set  forth  below. 

S  1.40l(aM4)-3    Mondtocnmlnatlen  In 
■mount  of  ixneflts. 

(b)  Safe  harbors  for  defined  benefit 
plans  with  uniform  formulas  *  *  * 
(2)  Safe  harbor  for  unit  credit  plans 

(ti)  Uniform  unit  credit  formula  *  *  ' 
(B)  The  benefit  formula  provides  that 
the  same  dollar  amount  or  the  same 
percentage  of  compensation  will  be 
accrued  for  the  current  and  subsequent 
plan  years  by  all  employees  in  the  plan 
who  have  the  same  number  of  years  of 
service  credited  under  the  plan  for 
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(iy)  lAut  credit  fbrmuJa  using 
fraetkmol  ru/e  atxraot.  A  nrit  credtt 
plan  that  provides  that  benefits  sre 
accrued  sndsr  the  fractionsl  sccmal  rrie 
of  sectfon  411(bXlXC)  satisfies  tfie 
requirements  oi  dris  paragraph  n>M2) 
only  if  oader  die  fomnla  no  cnpliqrse  in 
the  plan  can  accms.  in  any  one  ]rear. 
more  thaa  133%  percent  <rf  the  benefit 
(expressed  as  a  petcentage  of 
compeasatiaB  or  a  doDar  aaMMDt)  that 
any  other  empkyee  in  die  plan  can 
accme.  disre^rdiag  employees  wiA 
projected  service  in  excess  of  33  years. 
(Of  coarse,  en^iloyccs  with  projected 
service  in  excess  of  33  years  are  stiB 
taken  into  accoont  for  aD  other 
purposes,  indnding  the  deteitaination  of 
whether  aQ  employees  in  the  plan  are 
subject  to  the  same  benefit  fomnla.) 
Such  a  plan  need  not  satisfy  scctioo 
411(b)|l)(B)  or  paragraph  (bMZMaXB)  of 
this  section.  For  purposes  of  the  nde  in 
this  paragraph  (b)(2)(iv),  if  a  plan 
provides  a  disparity  that  by  its  terns 
satisfies  sectioa  4(n{1),  sn  employee  can 
be  treated  as  accruiag  benefits  either  at 
the  excess  benefit  percentage  rate  in  the 
case  of  an  excess  plan  or  at  the  rate 
prior  to  redaction  by  die  ofSKt  in  the 
case  of  an  offset  plan.  Section  1.401(1)- 
1(b)  defines  "excess  plan."  "offset  plan.'* 
and  "excess  benefit  percentage." 

(v)  Examples.  *  *  * 

ExamphS.  Phn  C  provides  for  a  benefit 
equal  to  1.6  peTceat  61  compenaatioo  times 
each  year  of  soTicc  op  to  25.  Ptaa  C  farther 
provides  tliat  an  employee's  acctaed  benefit 
as  of  a  ghrcB  year  tqaals  Die  lienefil 
projected  as  of  aorMial  retirement  age 
multiplied  by  the  ratio  of  the  employee's 
years  of  service  as  of  the  year  to  die 
employee's  projected  years  of  service  as  of 
normal  retirement  age  (iA,  tlw  plan  benefits 
accme  nder  the  fraetioaal  rale  of  section 
4ll(bNl)(C)).  TWgraalest  boiefit  that  an 
employee  can  can  in  any  eae  year  is  14 
percent  of  coaqieBeatioB  (tUa  is  tiie  case  for 
any  employee  in  the  plan  yAm  will  have  25  or 
fewer  years  of  prt^ected  service  at  normal 
retirement  w^\  The  lowest  benefit  that  will 
accrue  for  an  employee  in  the  plaa  with  ao 
more  than  33  projected  years  of  service  ia 
1.212  percent  (this  is  the  case  for  any 
employee  in  the  plan  widt  33  years  of 
projected  service  mider  tlie  foramla).  Since 
1.0  perceat  ia  aot  nore  tjWB  133M  percent  oi 
1.212  percent.  Plan  C  satisfies  the  rule  in 
paragra^  (bN2)(iv)  ei  dds  aectiaB. 

Oumyile  41  Plaa  D  saliafiea  section  401(1) 
and  provides  for  a  benefit  eqoal  to  \Xi 
percent  ofcnaipensation  up  to  the  inte^atiaa 
level,  and  \A  percent  of  cosvenaatioB  over 
the  iategratioB  level,  times  each  year  of 
service  ap  to  35.  Raa  D  farther  provides  that 
an  empiojree  s  aocraeo  oeueut  as  of  a  given 
year  equals  the  benefit  piofscled  as  of 


normal  reHrsaMBt  tgs  ■anpaed  by  the  ratio 
of  the  eavleyae's  years  af  scrvica  as  of  dha 
year  la  fce  eiaployae's  pjojacSad  yassa  ti 

service  as  of  noTMslratiraaient  age  (ia,  the 
plan  benefits  accrue  under  the  fractional  rule 
of  section  411(b)(1)(C)).  For  purposes  of 
satisfying  the  133  M  percent  rule  in  paragraph 
(b)(2)(iv)  of  tliia  section,  all  employees  in  the 
plan  can  beasssBMd  to  accrae  benefits  at  die 
excess  fate  af  1.6  pcsoeat  Tbas.  the  yeatest 
benefit  Aat  an  eiaployea  caa  can  la  any  one 
year  is  1*  pofoeal  el  pay  (ddc  is  the  case  for 
any  cmplayea  in  the  plaa  who  wiD  have  35  er 
fewer  years  of  projected  service  at  nomial 
retirement  age).  The  lowest  benefit  that  will 
accrue  for  an  enqrioyee  under  the  plan  with 
no  more  thaa  33  projected  years  of  service  is 
1.6  percent  (dds  is  die  case  of  sb  eiuplojiee  in 
the  plan  widi  33  years  ofprojsctsd  service 
under  ttia  fcratalaX  Snca  1.S  percent  is  Bol 
more  thaa  133  )fc  perceat  of  IA  percent  Plan 
0  satisfios  the  rule  hi  paragraph  ibKZ)(iv)  of 
thissectioB. 

Euzayife  &  Plan  E  provides  for  a  benefit 
equal  to  4  percent  of  compensation  times 
each  year  of  service  up  to  10  and  1  percent  of 
compensation  times  each  year  of  service  in 
excess  of  10  and  not  in  excess  of  3a  Plan  B 
further  provides  that  an  employee's  accrued 
benefit  as  of  a  given  year  equals  the  benefit 
projected  as  of  normal  retireawnf  age 
midtipBed  by  the  ratio  of  tlie  enq)k^^*s 
ysats  (rf  service  as  of  the  year  to  the 
employee's  projected  years  of  service  aa  of 
normal  retirement  age  (i^.  the  plan  benefits 
accrue  under  the  fractional  rule  of  section 
411fbKl)(C)).  The  greatest  benefit  diat  an 
employee  can  earn  in  any  one  year  is  4 
peicent  of  compensation  (this  is  the  case  for 
any  employee  wtio  will  have  10  or  fewer 
years  (rf  projected  service  at  normal 
retirement  age).  The  lowest  benefit  that  wiD 
accrue  for  an  enqiloyee  with  no  more  dnn  33 
projected  years  of  service  is  1.62  percent  (this 
is  the  case  of  an  en4>toyee  with  33  years  of 
projected  service  under  the  formula).  Since  4 
percent  is  more  than  133  H  percent  of  1.82 
percent.  Plan  E  fails  to  satis^  the  rule  in 
paragraph  (b)(2)(iv)  of  diis  section. 

(3)  Safe  harbor  for  flat  beoefit  plana 

•  •  • 

(ii)  Uniform  flat  benefit  formtila.  *  '  * 
(A)  All  employees  in  the  plan  are 
subject  to  the  same  benefit  formula 
providing  the  same  fiat  benefit 

(4)  Alternative  safe  harbor  for  fht 
benefit  plans.  *  *  *  For  purposes  <rf  this 
paragraph  (bH4},  the  normal  accrual  rate 
is  determined  in  the  same  manner  as 
under  paragraph  (cHSKi^)  (rf  this  section, 
except  that  accrual  rates  may  not  be 
grouped  vnder  paragraph  (c)(3)(v)  of  this 
section. 

(5)  Use  of  safe  harbors  not  precluded 
by  certain  plan  prorision»—{i)  In 
general  A  plan  does  not  fail  to  satisfy 
the  requaements  of  paragraph  (b)(2), 
(b)(3).  or  (b)(4)  of  diis  section  merriy 
because  the  plan  contains  a  pnnrisim 
described  in  dris  paragrajrfi  (b)(5). 
Unless  otherwise  provided,  the 


provisiaa  laasl  spply  onifdnnly  to  aB 
empbyees  in  the  {dan. 

(ii)  Pre-effective  dote  accrved 
benefita.  The  plan  provides  fcv  benefits 
that  were  accrned  in  plan  years 
beginning  before  the  efisctive  date 
applicable  to  die  plan  woder  1 1.4(n(a) 
(4)-13  (a)  or  (b)  and  dnt  were  accnied 
under  a  foranda  that  does  not  satisfy 
any  of  the  safe  harbors  in  this  paragrspb 
(b).  This  paragraph  (bX5)(ii)  applies 
solely  to  plans  that  satisfy  the 
transitional  rules  of  f  1.4fn(a)  f4)-13{c). 

(iii]  Section  415  limits.  The  ftnnrala 
limits  accruals  in  accordance  wfdi 
section  415  or  provides  for  Increases  in 
accrued  benefits  based  solefy  on 
adjustments  under  section  41S(d)(l)  in 
the  maximum  benefit  permitted  onder 
section  415(b)(1). 

(rv)  Certain  other  limits  on  accruak. 
The  fbrmola  limits  accruals  to  a 
maximum  dollar  amount  or  a  maximiun 
percentage  of  compensation,  or  Kmits 
the  amoimt  of  compensation  or  the 
number  of  years  of  service  or  plan 
participation  taken  into  account  in 
determining  the  amoimt  of  accruals.  The 
formula  must  apply  these  limits 
uniforBily  to  all  employees  in  the  plan 
or,  alternatively,  all  highly  compensated 
employees  in  the  plan. 

(v)  Certain  conditions  on  accruals. 
The  formida  provides  that  accruals  by  . 
an  employee  for  the  plan  year  are  less 
than  a  full  accrual  (including  a  zero 
accrual)  because  of  a  plan  provision 
permitted  by  section  411(b)(4)  for 
employees  who  do  not  complete  a  fiiD 
year  of  service. 

(vi)  Section  401(1)  permitted  disparity. 
The  formula  takes  permitted  disparity 
into  account  in  a  maimer  allowcMi  under 
section  401(1). 

(vii)  Entry  dates.  The  plan  imivides 
one  or  more  entry  dates  during  the  plan 
year  in  accordance  with  section 
410(a)(4). 

(viij)  Dollar  accrual  per  hoar  of 
service.  Rather  than  accruing  the  same 
percentage  of  compensation  or  the  same 
dollar  amount,  each  eiiq;>loyee  with  the 
same  number  oi  years  (rf  service  sccrues 
the  same  dollar  amoont  per  hour  oi 
service  performed  by  the  employee 
during  die  plan  year.  This  mle  applies 
solely  for  purposes  of  paragraph  (b)(2) 
of  this  section  and  solely  widi  respect  to 
a  plan  that  satisfies  the  Kcmal  nde  of 
section  411(b)(1)(B)  (die  133H  percent 
rule). 

(c)  General  test  fm  nondiscrimination 
in  amoant  of  benefits  provided*  *  * 
•       •       •       •       • 

[3]  Determining  accrual  rotes*  *  * 
{S)  Annaol  accrual  method— {A)  bi 
general.  Under  the  annnal  accrual 
method  of  determining  the  nomal  and 


most  valuable  aiocrual  rates,  the  accrual 
rate  for  an  employee  in  the  plan  for  a 
plan  year  is  the  percentage  cunount  (not 
less  tiian  zero)  determined  by 
subtracting: 

(7)  The  employee's  relevant  benefit 
(i.e.,  normal  retirement  benefit  or  most 
valuable  aimuity)  accrued  as  of  the 
close  of  the  prior  plan  year,  expressed 
as  a  percentage  of  the  employee's 
compensation  as  of  the  close  of  that 
prior  year,  from 

(2)  The  employee's  relevant  benefit 
accrued  as  of  the  close  of  the  plan  year, 
expressed  as  a  percentage  of  the 
employee's  compensation  as  of  the  close 
of  that  year. 

(B)  Requirements  for  plans  with  pre- 
effective  date  accrued  benefits.  If  a  plan 
provides  benefits  that  were  accrued  in 
plan  years  beginning  before  the  effective 
date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  and  (b)  and  that 
were  accrued  under  a  formula  that 
differs  from  the  formula  used  to 
determine  benefit  accruals  in  the  current 
plan  year,  the  plan  can  determine  an 
employee's  accrual  rate  under 
paragraph  (c)(3)(ii)(A)  of  this  section 
only  if  the  plan  satisfies  the  transitional 
rules  of  S  1.401(a)(4)-13(c).  A  plan 
described  in  the  preceding  sentence  that 
does  not  satisfy  those  transitional  rules 
can  only  determine  the  normal  and  most 
valuable  annual  accrual  rate  for  an 
employee  in  the  plan  for  the  plan  year 
as  the  percentage  amount  (not  less  than 
zero)  determined  by: 

[1]  Subtractit^  the  employee's 
relevant  benefit  accrued  as  of  the  close 
of  the  prior  plan  year  from  the 
employee's  relevant  benefit  accrued  as 
of  the  close  of  the  plan  year,  and 

(2)  Dividing  this  difference  by  the 
employee's  compensation  for  the  plan 
year. 

(C)  Effect  of  past  service  credit  In 
calculating  the  relevant  accrued  benefit 
as  of  the  dose  of  the  plan  year,  amounts 
attributable  to  a  past  service  credit 
described  in  S  1.401(a)(4)-5  (b)(1)  are  not 
taken  into  account  Of  course,  the  past 
service  credit  must  satisfy  the 
requirements  of  S  1.401(a)(4)-5. 

(v)  Grouping  of  accrual  rates.  An 
employer  may  treat  all  employees  who 
have  accrual  rates  within  a  range  of  no 
more  than  5  percent  (not  5  percentage 
points)  above  or  below  a  midpoint  rate 
chosen  by  the  employer  as  having  an 
accrual  rate  equal  to  that  midpoint  rate. 
If  accrual  rates  are  determined  as  a 
percentage  of  compensation,  an 
employer  may,  as  an  alternative,  treat 
all  employees  who  have  accrual  rates 
within  a  range  of  no  more  than  one- 
twentieUi  of  a  percentage  point  above  or 


below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  accrual  rate 
eqtial  to  that  midpoint  rate.  Accrual 
rates  within  a  given  range  may  be 
grouped  under  this  paragraph  (c)(3)(v) 
only  if  the  accrual  rates  of  highly  and 
nonhighly  compensated  employees  are 
dispersed  throughout  the  range  in  a 
reasonably  comparable  manner  and  the 
range  does  not  overlap  with  any  other 
range  chosen  by  the  employer.  An 
employer  may  choose  to  group  the 
accrual  rates  of  some  employees  into 
ranges  and  not  to  group  the  accrual 
rates  of  other  employees  into  ranges, 
provided  that  the  accrual  rates  of  all 
employees  within  each  range  chosen  by 
the  employer  are  grouped  within  that 
range.  If  accrual  rates  are  determined  as 
a  percentage  of  compensation,  an 
employer  may  use  either  grouping 
method  described  in  this  paragraph 
(c)(3)(v)  and,  in  addition,  may  use  one 
method  with  respect  to  one  group  of 
employees  and  the  other  method  with 
respect  to  another  group  of  employees, 
provided  that  only  one  method  is  used 
with  respect  to  any  given  employee  or 
group  of  employees. 
*       *       •       •        • 

(vii)  Floor  on  most  valuable  accrual 
rate.  The  most  valuable  accrual  rate  of 
an  employee  calculated  under  the  three 
methods  in  this  paragraph  (c)(3)  may,  at 
the  option  of  the  employer,  be  calculated 
for  all  employees  tmder  the  plan  using 
the  rule  described  in  this  paragraph 
(c)(3){vii).  An  employee's  most  valuable 
accrual  rate  for  any  year  is  not  less  than 
the  highest  most  valuable  accrual  rate 
for  that  employee  in  any  prior  year, 
provided  that  the  decrease  in  the 
employee's  most  valuable  accrual  rate 
in  years  subsequent  to  that  prior  year 
results  merely  fi'om  an  increase  in  the 
employee's  age.  This  paragraph 
(c)(3)(vii)  is  illustrated  by  die  following 
example: 

Example.  Plan  X  provides  normal 
retirement  benefits  of  1  percent  per  year  of 
service  at  age  65  and  unreduced  retirement 
benefits  for  employees  who  attain  age  55 
*vith  30  years  of  service.  The  plan  determines 
accrual  rates  under  the  accrued  to  date 
method.  Employee  A  was  hired  at  age  25,  and 
Employee  B  was  hired  at  age  26.  Employee 
A's  and  Employee  B's  most  valuable  accrual 
rate  would  therefore  be  determined  at  ages  55 
and  56.  respectively.  Under  the  rule  in  this 
paragraph  (c)(3)(vii).  Plan  X  may  treat 
Employee  A's  most  valuable  accrual  rate 
determined  in  the  year  when  A  is  age  55  as 
A's  most  valuable  accrual  rate  in  subsequent 
years.  Similarly,  Employee  B's  most  valuable 
accrual  rate  determined  when  B  is  age  56 
may  be  used  in  subsequent  years. 
•        *        •        •        • 

(e)  Alternative  methods  for  satisfying 
this  section — (1)  In  general.  A  plan  that 
does  not  satisfy  any  of  the  tests  in 


paragraph  (b)  or  (c)  of  this  section 
satisfies  die  requirements  of  this  section 
if  it  does  so  using  one  or  more  of  the 
alternative  testing  methods  set  forth  in 
paragraphs  (e)  (2)  through  (5)  of  diis 

section. 

•       •       •       •       • 

[I]  Special  rules  *  *  * 
(2)  Compensation  formulas— {\) 
Special  rule.  In  general,  a  compensation 
fonnida  satisfies  the  requirements  of 
diis  paragraph  (f)(2)  if: 

(A)  The  formula  bases  benefits  on 
compensation  for  a  period  of  at  least  3 
consecutive  years  or  3  consecutive  12- 
month  periods  (or  the  employee's  period 
of  employment,  if  shorter),  or  the 
formtda  determines  an  employee's 
benefit  based  on  each  year  of  service 
separately,  using  compensation 
separately  calculated  for  each  year,  and 
sums  the  benefit  for  all  years  to 
determine  the  total  retirement  benefit 

(ii)  Examples.  The  special  rule  of  this 
paragraph  (f)(2)  is  illustrated  by  the 
followii^  examples: 

Example  1.*  *  * 

Example  2.  Plan  B  is  a  career  average  pay 
plan  that  bases  an  employee's  benefit  for 
each  plan  year  on  compensation  earned 
within  that  plan  year.  Thus,  an  employee's 
total  accrued  benefit  under  the  plan  is  equal 
to  the  sum  of  the  benefits  accrued  in  each 
individual  plan  year  that  the  employee  is  a 
participant  in  the  plan.  Because  the 
employee's  total  accrued  benefit  under  the 
plan  equals  the  sum  of  benefits  computed 
separately  for  each  plan  year  based  on 
compensation  for  that  year,  the  plan  satisfies 
the  requirements  of  paragraph  (f)(2)  of  diis 
section. 
***** 

(7)  Computation  of  compensation  on 
other  than  plan  year  basis — (i)  In 
general.  For  purposes  of  this  section, 
compensation  is  generally  determined 
based  on  the  plan  year,  except  as 
otherwise  provided  in  paragraph 
(f)(7)(ii)  of  this  section.  Nevertheless,  an 
employer  may,  but  need  not  determine 
compensation  on  the  basis  of  any 
consecutive  period  ending  within  the 
plan  year  as  long  as  it  is  at  least  12 
months  in  duration  and  is  used 
uniformly  for  all  employees  in  the  plan 
for  that  plan  year.  Any  12  month  period 
permitted  imder  the  rules  of  this 
paragraph  (f)(7)  can  be  used  for 
purposes  of  satisfying  the  requirements 
of  paragraph  (f)(2)  of  this  section 
provided  the  formula  bases  benefits  on 
a  total  period  of  compensation  that 
satisfies  the  duration  requirements  of 
paragraph  (f)(2)  of  this  section. 

(ii)  Special  rule  for  highest  average 
pay  plans.  A  definition  of  compensation 
will  satisfy  the  requirements  of 
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paragraph*  (fM2XiT(A)  and  (I)(7)  of  Ub. 
sectiott  if  it  provides  that  the  accni^ 
for  all  eapioyws  are  based  on  an 
employee's  highest  compensation 
detenniiied  over  a  specified  period 
(e.g.,  a  final  average  pay  plan  that  bases 
benefits  for  an  employee  on  the  average 
of  the  employee's  highest  3  consecative 
years'  compensatitHi).  even  tbongh  the 
period  of  highest  compensab'on  does  not 
end  withio  the  plan  year.  This  rule  may 
be  used  only  if  the  highest  paid  period 
includes  at  least  36  consecative  months 
(or  the  employee's  period  of 
employment  if  slunter)  and,  in 
determining  an  employee's  highest  years 
of  compensation,  the  12-mooth  period 
ending  within  the  plan  year  is  taken  into 
account  The  rules  In  this  paragraph 
(n(7)(ii)  are  ittostrated  by  the  foBowing 
example: 

Example.  Itaa  M  is  a  final  average  pay 
plan  tkat  bases  beBsTits  for  aU  mployaes  on 
the  average  of  each  employee's  high  3 
coniecutive  calendar  years'  conipensatian. 
The  plan  year  is  a  IisckI  year  from  July  1  to 
Jnne  30.  In  determiaing  an  employee's  high  3- 
years,  the  plan  takes  into  accoont 
compensation  earned  in  aU  calendar  jrears 
includiBg  the  calendar  year  ending  within  the 
plan  year.  Employee  A.  who  was  hired  on 
January  1. 199Q»  iiaa  compensation  for 
calendar  years  18B0  throngh  ISM  of  SnxWIOQ. 
Si  30000.  SlOOOXt.  SBOOOO  and  SgOUXn. 
respectively.  TlMrefore.  for  the  plan  year 
beginning  )uiy  1. 19M.  Vmf/ktyve  A's  high  3- 
year  average  ia  tlta  average  of  the 
compcBsatioo  earned  n  1900 1991  and  1902 
($110,000).  The  defiaitiaB  of  coopensatioa 
satisries  the  lemiii amenta  of  paragraph 
(n(7K!)  of  this  scctioB  becaase.  even  tfKMigh 
Employee  A's  benefit  accraal  is  iMsed  on 
compensation  for  a  period  not  ending  within 
the  plan  year,  the  plan  formula  took  into 
account  compensation  ending  within  the  plan 
year  in  determining  A's  3  highest  years  of 
compensation. 

Par.  4.  Section  1.40](aX4)-gi  as 
proposed  on  May  14, 1980  (56  FR  46 
19926)  is  amended  as  fonows: 

1.  Paragraphs  (dK2)(<MB)  and 
(d)(2)(iHC)  are  revised  to  read  as  set 
forth  below. 

2.  Paragraphs  (d](2KiiI  through 
(d)(2)(v)  are  redengnateid  as  paragraph 
{d)(2MiU)  through  (dK2Mvi). 

3.  A  neiv  paragraph  (dK2Ku}  is  added 
to  read  as  set  fcttth  below. 

4.  Redesignated  paragraphs  (d)(2Xii>). 
(d)(2)(iv)  and  (d)(2}  (v)  are  revised  to 
read  as  set  forth  below. 

5.  Paragraph  (d)(3)  is  revised  to  read 
as  set  forth  beiow. 


1.401M(4>^ 
aggregation. 


(d>  Ptaa  nttnctarmg  ' 


(2)  Identificatioa  ofcomponeat 
plans — (i)  Pennigaibk  bases  for 
restnicturiag  *  *  * 
«        «        •        •       ♦ 

(B)  Total  rotes.  A  plan  or  aggregated 
plan  (other  than  a  |^n  sub)ect  lo 
section  401  (k)  or  (m))  may  be 
restructin^  into  component  plans,  each 
consisting  of  norma)  accrual  or 
allocation  rates  equal  to  a  different 
specified  rate  (or  within  a  different 
specified  range),  and  all  benefits,  rights, 
and  features  (Movided  imder  the  plan  or 
aggregated  plisn  to  emplojrees  having 
normal  accrual  or  allocation  rates  equal 
to  the  specified  rate  (or  within  the 
specified  range)  Alternatively,  a  plan  ot 
aggregated  plan  (other  than  a  plan 
subject  to  section  401  (k)  or  [to])  may  be 
restructured  into  conqxment  plans,  each 
consisting  of  most  valuaMe  accrual  or 
allocation  rates  equal  to  a  different 
specified  rate  (or  within  a  different 
specified  range)  and  all  normal 
retirement  benefits  and  other  benefits, 
rights  and  features  provided  under  the 
plan  or  aggregated  plan  to  employees 
having  most  valuable  accrtial  or 
allocation  rates  equal  to  the  specified 
rate  (or  within  the  specified  range).  An 
employee  can  be  inchided  in  only  me 
such  component  plan.  Further,  a 
component  plan  consisting  of  rates 
equal  to  a  specified  rate  {or  within  a 
specified  range)  must  include  all  the 
rates  equal  to  the  specified  rate  (or  aD 
rates  within  the  specified  range)  under 
the  plan  or  aggregated  plan.  "Ilras.  for 
example,  a  plan  benefiting  employees  A 
and  B,  both  of  whom  have  1  percent 
normal  accrual  rates,  cannot  be 
restructured  under  this  method  into  one 
component  jAaa  containing  A's  1  percent 
rate  and  another  containing  B's  1 
percent  rate. 

(C)  Rate  segments.  A  plan  at 
aggregated  plan  (other  than  a  plan 
subfect  to  section  401  (k)  or  (m))  may  be 
restructured  into  component  plans,  each 
consisting  of  a  different  incremental 
segment  of  employees'  normal  accrual 
or  allocation  rates,  the  associated  most 
valuable  accrual  or  allocation  rates,  and 
all  associated  benefits,  rights,  and 
features.  Alternatively,  a  plan  or 
aggregated  plan  may  be  restructured 
into  component  plans,  each  consisting  of 
a  different  incremental  segment  of 
employees'  most  valuable  accrual  or 
allocation  rates,  the  associated  normal 
accrual  or  allocation  rates,  and  all 
associated  benefits,  rights  and  features. 
An  employee  can  be  included  in  more 
than  one  such  component  plan,  bat  cmly 
with  respect  to  di^rent  incremental 
segments  of  the  employee's  total  rate 
under  the  plan  or  aggregated  plan. 
Incremental  segments  are  not  permitted 


to  overlap,  and  a  component  plan 
consisting  of  a  specified  incremental 
segment  of  employees'  accrual  or 
allocation  rates  must  include  this 
segment  of  all  employees'  rates.  Thus, 
for  example,  a  plan  wider  which 
employees  A.  B,  and  G  have  normal 
accrual  rates  of  1, 1,  and  2  percent, 
respectively,  may  not  be  restructured 
under  this  method  into  one  comp<Hiettt 
plan  containing  A's  1  percent  rate  and 
the  first  1  percent  of  G's  rate,  and 
another  competent  plan  containing  B's  1 
percent  rate  and  the  remaining  1  percent 
of  G's  rate. 

(ii)  Sequential  restructuring.  A 
component  ipiasi  identified  imder  one  of 
the  methods  in  paragraph  (d)(Z)(i)  of  this 
section  may  be  hvtber  restructured  into 
smaller  component  plans,  to  the  same 
extent  as  a  plan  or  aggregated  plan. 
using  the  same  method.  In  addition,  one 
or  more  component  plans  created  using 
the  employee  groop  method  (other  than 
a  plan  sob^t  to  section  401  (k)  or  (ni)) 
may  be  further  restructured  tising  the 
total  rate  or  rate  segment  methods.  If 
component  plans  are  restructured  in  dtis 
manner,  the  requirements  of  section 
401(a)(4)  are  appfied.  pursuant  to 
paragraph  (d)(1)  of  this  section,  to  the 
smallest  resulting  component  |rfans 
rather  than  to  any  intermediate 
component  plans. 

(iii)  Consistency  rules.  A  portion  of  a 
plan  that  is  treated  as  part  of  cme 
component  plan  for  a  ^an  year  may  not 
be  treated  as  part  of  another  cmnponent 
plan  for  the  same  plan  year.  For 
purposes  of  this  paragraph  (d)(2)(iii), 
only  the  ultimate  component  plans  into 
which  a  plan  or  aggregated  plan  is 
restructured  are  taken  into  account 
Thus,  intermediate  component  plans 
that  are  further  restructured  into  smaller 
component  plans  pursuant  to  paragraph 
(d)(2)(ii)  are  ignored. 

(iv)  Application  of  grouping  rules.  If 
the  grouping  rules  in  §  1.401(a)(4)-2(c)(5) 
or  1.401(a){4>-a(c)(3Kv)  are  used  in 
combination  with  the  employee  group 
method  in  paragraph  (d)(2)(i)(A)  of  this 
section,  the  grouping  rules  can  be 
applied  only  after  restmctiuing.  tf  the 
grouping  rules  are  used  in  combination 
with  the  total  rate  or  rate  segment 
method  in  paragraph  (d)(2)(i)  (B)  or  (C) 
of  this  section,  the  grouping  rules  can  be 
applied  only  before  restructuring,  hi  no 
event  may  the  grouping  rules  be  applied 
more  than  once  to  any  portion  of  a  plan 
or  aggregated  plan  restructured  under 
this  paragraph  (d). 

(v)  Application  of  uniformity 
requirement  for  definitions  of 
compensation.  The  uniformi^ 
requirement  applicable  to  the  definition 


of  ueuipensation  Nader  1 1.4H|v)(4>- 
12(a)  and  to  a  conpensatian  fonmda 
under  S9  l.i01(«M«)-3(f).  lM^m)m- 
3(f)(2)(i)m,  sod  lj«tt(a)(4)-3(fK7)  is 
applied  only  after  restructuring  in  the 
case  of  a  plan  or  aggregated  plan  that 
uses  the  employee  group  me^iod  of 
paragraph  (d)(2)Ci)(A)  of  this  section, 
and  only  before  restmcturing  in  die  case 
of  a  plan  or  aggregated  plan  that  uses 
the  total  rate  or  rate  segment  method  of 
paragraph  (d)(2)(i)  (B)  or  (C)  of  this 
sectioiL  The  same  rule  applies  for 
purposes  of  the  consistency  rule  of 
S  1.414(s)-lT(b). 
•        •        •        *,       * 

(3)  Satisfaction  of  section  401(a)(4)  by 
a  component  plan.  The  rules  applicable 
in  determining  whether  a  component 
plan  satisfies  section  4Ql(a)(4)  are  the 
same  as  those  applicable  to  a  plan  or 
aggregated  plan,  except  as  provided  in 
paragraph  (d)(2)  of  this  section.  Thus,  for 
example,  in  the  case  of  a  defined  benefit 
plan,  the  normal  and  most  valuable 
benefits  tested  under  {  1.401(a)(4>n3 
must  generally  be  separately  identified 
with  respect  to  each  compcment  plan. 
However,  if  a  defined  benefit  plan  has  a 
imiform  formula,  as  described  in 
S  1.401(a)(4)-3(c)(l)(ii),  only  the  most 
valuable  benefits  tested  under 
§  1.401(a)(4)-3(c)(l)(ii)  need  be 
separately  identified  with  respect  to 
each  component  plan.  Similarly,  a 
component  plan  tiiat  consists  of  a 
imiform  formula  under  a  defined  benefit 
plan  that  satisfies  one  of  the  safe 
harbors  in  S  1.401(a)(4)-3(b)  may  be 
tested  under  tiie  safe  harbor,  even  if  the 
other  component  plans  are  tested  imder 
the  general  test  of  S  1.401(a)(4)-3(c). 
Further,  if  a  component  plan  includes 
portions  of  two  plans,  the  special  rules 
for  aggregated  plans  in  paragraph  (c)  of 
this  section  must  be  satisfied. 
.    .    .       .       |i       . 

Par.  5.  Section  1.401(a)(4>-13'  •» 
proposed  on  May  14. 1990  (55  FR  19930), 
is  amended  by  adding  new  paragraph 
(c)  to  read  as  follows: 

§  1.401(aM4)-l3   Cffectiva  dates. 

•        •        *        *        * 

(c)  Transitional  rules  for  certain 
defined  benefit  plans — (1)  In  general. 
Far  purposes  of  ibe  de&ted  benefit  safe 
harbors  and  the  annual  accrual  method 
referred  to  in  S  1.4(n(a)(4)-3(b}(5Kii)  and 
(c)(3)(ii)(B).  respectively,  a  defined 
benefit  plan  satisfies  the  transitional 
rules  of  this  paragraph  (c)  if  ii  satafies 
either  paragraph  (c)(2),  (c)(3),  or  (c)(4)  of 
this  section  with  respect  to  the 
treatment  of  pre-effective  date  accrued 
benefits.  Certain  definitions  applicable 
for  purposes  of  this  paragraph  (c)  are 


provided  in  paragraph  {c^fi)  of  tUs 
seclioD. 

(29  SecHesi  401(1)  plans.  A  defined 
benefit  plan  satisfies  this  paragraph 
(c)(2)  if  the  plan  satisfies  section  401(1). 
including  the  effective  date  and 
transition  rules  of  ( 1.401(l)-3(l).  In 
addition,  if  the  plan  is  adjusting  accrued 
benefits  under  f  1.401(1>-3(1)(7),  then  the 
plan  must  provide  meaningful  coverage 
as  of  the  close  of  the  freeze  year  and 
meaningful  benefit  accruals  in  the 
current  plan  year. 

(3)  Non-section  401(1)  plans  that 
freeze  all  pre-effective  date  accrued 
benefits.  A  defined  benefit  plan  not 
satisfying  section  401(1)  satisfies  this 
paragraph  (c)(3)  if  the  plan  freezes  ail 
pre-effective  date  accrued  benefits  in 
accordance  with  one  of  the  formulas  set 
forth  in  paragraph  (c)(5)  of  this  secticm. 

(4)  Non-section  401(1)  plans  that 
provide  current  accruals  with  respect  to 
pre-effective  date  accrued  benefits.  A 
defined  benefit  plan  not  satisfying 
section  401(1)  satisfies  this  paragraph 
(c)(4)  if: 

(i)  The  plan  provides  meaningful 
coverage  as  of  the  close  of  the  fieeze 
yean 

(ii)  The  plan  provides  meaningful 
benefit  accruals  in  the  current  plan  year; 

(iii)  The  plan  provides  current 
accruals  with  respect  to  pre-effective 
date  accrued  benefits  solely  in 
accordance  with  one  of  the  formulas  set 
forth  in  paragraph  (c)(5)  of  this  section; 

(iv)  As  of  May  9. 1990  (or  an  earlier 
date  selected  by  the  employer  but  not 
before  December  13, 1988),  and  without 
regard  to  any  amendments  to  the  plan 
adopted  after  that  date,  the  plan 
contained  a  benefit  formula  under  which 
increases  in  an  en^oyee's  pre-effective 
date  accrued  benefits  would  have  been 
determined  by  reference  to  the 
employee's  compensation  in  plan  years 
beginning  after  the  close  of  the  freeze 
year, 

(v)  For  purposes  of  i  1.401(a)(4)-3(b). 
if  applicable,  the  formula  used  to 
determine  benefit  accruals  in  the  current 
plan  year  does  not  take  into  account  the 
disparity  permitted  under  section  401(1); 
and 

(vi)  For  purposes  of  determining 
accrual  rates  under  9  1.401(a)(4)- 
3(c](3](ii),  if  applicable,  the  plan  does 
not  take  into  account  the  disparity 
permitted  under  %  1.401(a)(4)h7  unless 
the  plan  makes  the  minimum  benefit 
adjustment  set  forth  in  paragraph 
(c)(6)(ii)  of  this  section. 

(5)  Formulas  for  plans  that  do  not 
satisfy  section  401(1)— (i)  In  general.  For 
purposes  of  paragraph  (c)(3)  and  (cX4) 
of  this  section,  an  employee's  accrued 
benefit  under  the  plan  must  be 


detemteed  u  of  the  first  plan  yeer 
beginmng  after  the  freeze  year  under 
one  of  the  fssmulae  set  fordi  in 
paragraph  (c)(5)  (ii),  (iii),  or  (iv)  of  this 
section.  The  same  formula  must  be 
adapted  in  accotdanoe  widi  paragrafAi 
(cK3)  or  (c)(4)  of  this  section  and  must 
be  applied  with  respect  to  aU  empk^ees 
who  have  pre-effective  date  accriied 
benefits  under  the  plan  and  who  have  at 
least  one  hour  of  service  with  the 
employer  in  a  plan  year  beginning  after 
the  freeze  year.  For  this  purpose,  two  or 
more  plans  are  treated  as  a  single  plan  if 
they  are  aggregated  and  treated  as  a 
single  plan  for  ptnposes  of  sections 
401(a](4]  and  410(b).  Solely  for  purposes 
of  paragraph  (c)(4)  of  this  section,  these 
formulas  are  applied  by  substituting  the 
employee's  "adjusted  accrued  benefit" 
for  the  employee's  "frozen  accrued 
benefit" 

(ii)  Formula  without  wear-away.  An 
employee's  accrued  benefit  imder  the 
plan  is  equal  to  the  sum  of: 

(A)  The  employee's  frozen  accrued 
benefit  and 

(B)  The  employee's  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  years  of 
credited  service  after  the  freeze  year. 

(iii)  Formula  with  wear-away.  An 
emplc^ee's  accrued  benefit  under  the 
plan  is  equal  to  the  greater  of. 

(A)  The  empltqree's  frozen  accrued 
benefit  or 

(B)  Tlie  employee's  accrued  benefit 
determined  under  the  farmola 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  the 
employee's  total  years  of  credited 
service  for  die  employer. 

(iv)  Formula  with  extended  wear- 
away.  An  employee's  accrued  t>eneflt 
under  the  plan  is  equal  to  the  greater  o£ 

(A)  The  sum  determined  under 
paragraph  (c)(5)(ii)  of  this  section,  or 

(B)  The  employee's  accrued  benefit 
determined  under  die  fomiuls 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  the 
employee's  totel  years  of  credited 
service  for  the  employer. 

(6)  Definitions— {\)  bi  general.  In 
addition  to  the  definitionB  set  forth  in 
S  1.401(a)(4}-12,  the  following 
definitions  apply  for  purposes  of  this 
paragraph  (c)  and  i  1.401(a)(4)-3(b)(5)(ii) 
and  (c)(3)(iiKB). 

(ii)  Adjusted  accrued  benefit— (K) 
General  rule.  The  term  "adjusted 
accrued  benefit"  means  an  employee's 
frozen  accrued  benefit  muttipbed  by  a 
fraction  (not  less  than  1)  determined 
under  one  of  the  following  methods  that 
is  die  same  for  every  employee  in  the 
plan: 
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[1]  The  numerator  is  the  employee's 
compensation  for  the  current  plan  year 
determined  under  the  compensation 
definition  used  to  determine  the  frozen 
accrued  beneflt  (subject  to  section 
401(a)(17)),  and  the  denominator  is  the 
employee's  compensation  for  the  freeze 
year  determined  under  the  same 
compensation  definition  used  for  the 
numerator 

[2]  The  numerator  is  the  employee's 
compensation  for  the  current  plan  year 
determined  under  a  compensation 
definition  that  satisfies  1 1.401(a)(4)- 
3(f)(2),  and  the  denominator  is  the 
employee's  compensation  for  the  freeze 
year  determined  under  the  same 
compensation  definition  used  for  the 
numerator  or 

[3]  The  numerator  is  the  employee's 
compensation  for  the  cxirrent  plan  year 
determined  under  a  compensation 
definition  that  satisfies  { 1.401(a)(4)- 
3(f)(2),  and  the  denominator  is  the 
employee's  reconstructed  compensation 
for  the  freeze  year. 
If  a  plan  makes  a  minimimi  benefit 
adjustment  for  purposes  of  paragraph 
(c)(4)(vi)  of  this  section,  an  employee's 
frozen  accrued  benefit  is  first  adjusted 
in  the  same  manner  as  provided  in 
{ 1.4Ol(l>-30)(7)(u)(C)  and  then 
multiplied  by  the  fraction  determined 
under  one  of  the  preceding  methods. 

(B)  Permissible  compensation 
definitions.  Any  compensation 
definition  used  for  purposes  of  this 
paragraph  (c)(6)(ii)  must  be  the  same  for 
every  employee  with  pre-effective  date 
accrued  benefits  under  the  plan.  The 
definition  may,  but  need  not,  be  the 
same  as  the  compensation  definition 
used  in  the  current  plan  year  for  other 
purposes  under  section  401(a)(4). 

(C)  Option  to  make  less  than  the  full 
permitted  adiustmenL  In  lieu  of  the 
adjustment  described  in  the  first 
sentence  of  paragraph  (c)(6)(ii)(A)  of  this 
section  (and.  if  applicable,  after  the 
minimum  benefit  adjustment  described 
in  the  last  sentence  of  that  paragraph 
has  been  made),  the  frozen  accrued 
benefit  of  every  employee  in  the  plan 
may  be  increased  by  adding  to  the 
frozen  accrued  benefit  the  product 
determined  by  multiplying  the  frozen 
accrued  benefit  by  the  product  of  two 
percentages.  The  first  percentage  is  the 
single  percentage  designated  in  the  plan 
for  this  purpose  (not  to  exceed  100 
percent).  The  second  percentage  is 
determined  by  finding  the  difference 
between  the  numerator  and  the 
denominator  of  the  fraction  determined 
for  the  employee  under  one  of  the 
methods  described  in  the  first  sentence 
of  paragraph  (c)(6)(ii)(A)  of  this  section 
and  then  by  dividing  that  difference  by 


the  denominator  of  the  employee's 
fraction.  In  addition,  a  plan  may  impose 
a  uniform  maximum  dollar  amount  on 
the  adjusted  accrued  benefit  of  every 
employee  in  the  plan.  Furthermore,  the 
plan  can,  at  any  time,  terminate  all 
future  adjustments  permitted  under  this 
paragraph  (c)(e)(ii). 

(iii)  Benefit  accruals  in  the  current 
plan  year.  The  term  "benefit  accruals  in 
the  current  plan  year"  means  benefit 
accruals  in  the  current  plan  year  other 
than  increases  in  pre-effective  date 
accrued  benefits. 

(iv)  Freeze  year.  The  term  "freeze 
year"  means  the  last  plan  year  in  which 
pre-effective  date  accrued  benefits  were 
accrued  under  the  plan. 
Notwithstanding  the  preceding  sentence, 
for  purposes  of  paragraph  (c)(2)  of  this 
section,  the  term  "freeze  year"  means 
the  last  plan  year  beginning  before 
January  1, 1989  (or,  in  the  case  of  a 
collectively  bargained  plan,  the 
applicable  effective  date  under  section 
401(1)). 

(v)  Frozen  accrued  benefit  The  term 
"frozen  accrued  benefit"  means  an 
employee's  accrued  benefit  under  the 
plan  determined  as  of  the  close  of  the 
freeze  year,  as  if  the  employee 
terminated  employment  with  the 
employer  on  that  date,  and  without 
regard  to  any  amendment  to  the  plan 
adopted  after  May  9, 1990  (or  an  earlier 
date  selected  by  ttie  employer  but  not 
before  December  13, 1988).  For  this 
purpose,  service  for  the  employer  after 
the  date  on  which  the  employee  is 
deemed  to  have  terminated  employment 
is  nonetheless  still  taken  into  account 
for  purposes  of  vesting  and  determining 
eligibility  for  benefits  (including  any 
optional  form  of  benefit)  with  respect  to 
the  frozen  accrued  benefit.  In  addition, 
the  plan  may  provide  for  increases  in 
the  frozen  accrued  benefit  of  every 
employee  in  the  plan  based  solely  on  the 
adjustments  under  section  415(d)(1)  in 
the  maximum  benefit  permitted  under 
section  415(b)(1).  Notwithstanding  the 
preceding  three  sentences,  for  purposes 
of  paragraph  (c)(2)  of  this  section,  the 
term  "frozen  accrued  benefit"  means  the 
frozen  accrued  benefit  as  defined  in 
§  1.401(lH(lK7)(ii)(B). 

(vi)  Meaningful  benefit  accruals  in  the 
current  plan  year.  The  term  "meaningful 
benefit  accruals  in  the  current  plan 
year"  means  benefit  accruals  in  the 
current  plan  year  that  are  meaningful  in 
comparison  to  the  rate  at  which  pre- 
effective  date  accrued  benefits  accrued 
in  the  freeze  year  and  preceding  plan 
years. 

(vii)  Meaningful  coverage  as  of  the 
close  of  the  freeze  year.  A  plan  provides 
meaningful  coverage  as  of  the  close  of 
the  freeze  year  if  the  group  of  employees 


with  frozen  accrued  benefits  under  the 
plan  as  of  the  close  of  the  freeze  year 
satisfies  the  minimum  coverage 
requirements  of  section  410(b)  as  in 
effect  on  that  date  (including  the 
average  benefit  percentage  test,  if 
applicable).  In  order  to  satisfy  the 
requirement  in  the  preceding  sentence, 
an  employer  can  amend  the  plan  to 
grant  past  service  credit  under  the 
formula  in  effect  as  of  the  close  of  the 
freeze  year  to  nonhighly  compensated 
employees,  provided  that  the  amount  of 
past  service  granted  them  is  reasonably 
comparable,  on  average,  to  the  amount 
of  past  service  highly  compensated 
employees  have  under  the  plan.  An 
amendment  described  in  the  preceding 
sentence  is  not  considered  as  adopted 
after  May  9, 1990  (or  the  earlier  date 
selected  by  the  employer),  for  purposes 
of  paragraph  (c)(4)(iv)  or  (c)(6)(v)  of  this 
section.  Benefits  granted  nonhighly 
compensated  employees  under  the 
amendment  are  also  treated  as  pre- 
effective  date  accrued  benefits  for 
purposes  of  paragraph  (c)(6)(viii)-of  this 
section. 

(viii)  Pre-effective  date  accrued 
benefits. 

The  term  "pre-effective  date  accrued 
benefits"  means  benefits  that  were 
accrued  in  plan  years  beginning  before 
the  effective  date  applicable  to  the  plan 
under  paragraph  (a)  or  (b)  of  this  section 
and  that  were  accrued  under  a  formula 
that  is  different  fittm  the  formula  used  to 
determine  benefit  accruals  in  the  current 
plan  year. 

(bt)  Reconstructed  compensation  for 
the  freeze  year.  The  term  "reconstructed 
compensation  for  the  freeze  year" 
means  an  employee's  compensation  for 
the  freeze  year  determined  under  the 
following  method  in  the  same  manner 
for  every  employee  in  the  plan:  First, 
select  a  single  plan  year  beginning  after 
the  close  of  the  freeze  year  but 
beginning  not  later  than  December  31, 
1991;  second,  determine  the  employee's 
compensation  for  the  selected  plan  year 
under  the  same  compensation  definition 
used  to  determine  the  employee's 
compensation  for  the  ciurent  plan  year 
under  paragraph  (c)(6)(ii)(A)(3)  of  this 
section:  third,  multiply  the  employee's 
compensation  for  the  selected  plan  year 
by  a  fraction,  the  numerator  of  whidi  is 
the  employee's  compensation  for  the 
fi^eze  year  determined  imder  the  same 
compensation  definition  used  to 
determine  the  employee's  firozen 
accrued  benefit,  and  the  denominator  of 
which  is  the  employee's  compensation 
for  the  selected  plan  year  determined 
under  the  same  compensation  definition 
used  to  determine  the  employee's  frozen 
accrued  benefit,  and  the  denominator  of 


which  is  the  employee's  compensation 
for  the  selected  plan  year  determined 
under  the  same  compensation  defiration 
used  to  determine  the  employee's  frosen 
secured  benefit. 

Pat.  6.  Section  1.401(l)-3,  as  proposed 
on  November  IS,  1988  (53  FR  45928),  and 
amended  on  May  14. 1990  (55  FR  19953). 
is  amended  by  revising  paragraphs 
{l)(7){i).  {\mm\c],  and  mm(ii)(DI(2). 
and  adding  new  paragraphs 
(ll(7)(ri)(D](J)  and  (rj(8)  to  read  as 
follows: 

§1.401(l)-3    ParsfitttMl  disparity  Miat 
respect  to  •fflptoyer-derhrsd  baoattts. 

***** 

(1)  Effective  dates  and  transitional 
rules  *  *  * 

(7)  Special  niw — (i)  In  general.  A  plan 
that  satisfies  the  requirements  of 
paragraph  (I](7)(iii]  of  this  section  will 
not  fail  to  satisfy  the  requirements  of 
paragraph  (1)(1)  of  this  section  solely 
because,  for  purposes  of  applying 
paragraphs  (1)(Z),  (3).  and  (4)  of  this 
section,  the  plan  uses  the  adjusted 
accrued  benefit  calculated  under 
paragraph  (F)(7)(hl  of  this  section  in  lieu 
of  the  participant's  accrued  benefit 
determined  under  the  plan  as  of  the 
close  of  the  last  plan  year  beginning 
before  January  1. 1988,  as  if  the 
participant  tembiated  employment  with 
the  emplcQfer. 

(ii)  CalculatiOB  of  adjusted  accrued 
benefit  *  *  *  (Q  Minimum  benefit 
adjustment — (1)  'Excess  or  offset  plans. 
In  the  case  of  an  excess  plan,  each 
employee's  frozen  accnied  benefit  is 
adjusted  so  that  the  base  benefit 
percentage  is  not  less  than  50  percent  of 
the  excess  benefit  percentage.  In  the 
case  of  an  offset  plan,  each  employee's 
offset  applied  to  determine  the  frosen 
accrued  benefit  is  adjusted  so  that  it 
does  not  exceed  50  percent  of  the 
benefit  determined  without  regard  to 
application  of  the  offset 

[2]  Other  plam.  In  the  case  of  a  plan 
that  is  neither  aa  excess  nor  an  offset 
plan,  each  employee's  frozen  accrued 
benefit  is  adjusted  in  a  manner  that  is 
economically  equivalent  (taking  into 
account  the  plan's  benefit  formula, 
accrual  rate,  and  relevant  employee 
factors,  such  as  period  of  service)  to  the 
adjustment  reqijred  for  excess  and 
offset  plans  under  paragraph 
(l)(7)(it)(C)(7)  of  this  section. 

[H]  Final  pay  adjustment  *  *  * 

[2]  Alternative  adjustment.  In  lieu  of 
the  adjustment  described  in  paragraph 
(l)(7)(ii)(D)(7)  of  this  section,  and  after 
the  minimum  benefit  adjustment 
described  in  paragraph  (l)(7Kii)tC)  of 
this  section^has  been  made,  the  frozen 
accrued  benefit  of  every  employee  under 
the  plan  may  be  increased  in  the  same 


manner  as  provided  in  |  l.m(a)(4)- 
l3(c)(6)(ii)(A)  (2)  or  [3)  for  adjusting 
accrued  benefits  tat  ptens  that  do  net 
satisfy  section  401(1). 

{3]  Option  to  make  lees  than  the  full 
permitted  adjustments.  In  lieu  of  the 
adjustment  described  ii(  paragraph 
(I)(7)(ii)(DK7)  of  diis  section  and  after 
the  minimum  benefit  adjustment    ■ 
described  in  paragraph  n)(7)(it)(C)  of 
this  section  has  been  made,  the  frozen 
accrued  benefit,  of  every  employee  in 
the  plan  may  be  increased  by  adding  to 
the  frozen  accrued  benefit  the  product 
determined  by  multiplying  the  frozen 
accnied  benefit  by  the  product  of  two 
percentages.  The  first  percentage  is  the 
single  percentage  designated  in  the  plan 
for  this  purpose  fnot  to  exceed  100 
percent).  The  second  percentage  is 
determined  by  finding  the  difference 
between  the  numerator  and  the 
denominator  of  the  fraction  determined 
for  the  employee  under  paragraph 
(tK7)(ii)(D)(7)  and  then  by  dividing  that 
difference  by  the  denominator  of  the 
employee's  fraction.  In  addition,  a  plan 
may  impose  a  uniform  maximom  dollar 
amount  on  the  adjusted  accnied  benefit 
of  every  employee  in  die  plan. 
Furthermore,  the  plan  can,  at  any  time, 
terminate  all  future  final  pay 
adjustments  permitted  under  this 
paragraph  (l)(7)(ii)(D). 
*        *       •       • 

(8)  Additional  rule.  Paragraphs  (1)  (Z). 
(3),  and  (7)  of  this  section  require  the 
determination  of  an  employee's  accrued 
benefit  under  the  plan  as  of  the  close  of 
the  last  plan  year  begiiming  before 
January  1, 1989,  as  if  the  employee 
terminated  employment  with  the 
employer  on  that  date  (the  employee's 
"frozen  accrued  benefit"  as  defined  in 
paragraph  (l)(7)(ii)(B)  of  this  section). 
For  this  purpose,  service  with  the 
employer  after  the  date  on  which  the 
employee  is  deemed  to  have  terminated 
employment  is  nonetheless  stiU  taken 
into  account  for  purposes  of  vesting  and 
determining  eligibility  for  benefits 
(including  any  optional  form  of  benefit) 
with  respect  to  the  accrued  benefit  so 
determined.  In  addition,  a  plan  may 
provide  for  increases  in  those  accrued 
benefits  based  solely  on  adjustments 
under  section  415(d)(1)  in  the  maximum 
benefit  permitted  under  section 
415(b)(1). 

Par.  7.  Section  1.410{b)-5(d).  as 
proposed  on  May  14, 1990  (55  FR  19931), 
is  amended  by  revising  the  second 
sentence  of  paragraph  (d)(1)  to  read  as 
follows: 


S  1.410(b)-S 
test 


(d)  CoAalfatnui  t^anphyee  benefit 
/Hfroe/;  togas— (1)  In  gmteral.  *  •  * 
These  rukes  ate  gannsdlylfae  sane  as 
thezules  used  lor  cakataiiBg  ellocatton 
and  accrual  rates  under  aa  aggregated 
plan  under  section  4ai(aH4).  except  that 
plans  for  portions  of  plans)  that  are 
ESOPs  or  that  aie  mA^  to  section  401 
(k)  or  (m)  are  taken  into  account  *  *  * 
*        *  '      *        *        * 

Par.  8.  Section  l>n0(b)-7,  as  proposed 
on  May  IB,  1S89  (S4  FK  ^448),  is 
amended  by  revving  paragraphs  (cHZ), 
(d)(1),  (d)(2),  (e)(1).  and  (eK2)  to  read  as 
follows: 


S1-^tO(b)-7  DaflnWenofpian 
Qovamlng  plandlsaggraflatioB 
aggrsgatioa 


(c)  Mandatory  disaggregation  of 
oertain  plans  *  •  * 

(2)  ESOPs  and  non-ESOPs,  The 
portion  of  a  plan  that  is  an  employee 
stock  ownership  plan  describMl  in 
section  4975  (e)(7)  or  section  408  (an 
ESOP)  and  die  portion  of  the  plan  that  is 
not  an  ESOP  are  treated  as  separate 
plans  for  purposes  of  section  410(b) 
except  at  otherwise  permitted  under 
t  S44g75-ll(e).  Notwithstanding 
i  i  l.«10(b)-10  and  54.4e75-ll(aM&).  an    ' 
employer  may  treat  the  rule  in  this 
paragraph  (c)(2)  as  not  effective  for  plan 
years  beginning  before  January  1. 1990. 
***** 

(d)  Permissive  aggregation  for  ratio 
percentage  and  nondiscriminatory 
classification  tests— (1]  In  general.  For 
piuposes  of  applying  the  ratio 
percentage  and  nondiscriminatoiy 
classification  teste  of  1 1.410(b)-2. 
except  as  provided  in  paragraphs  (d)(2} 
and  (d)(3)  of  this  section,  an  employer 
may  elect  to  designate  two  or  more 
separate  plans  (determined  afier 
application  of  paray-aph  (b)  of  this 
section)  of  the  employer  as  a  single  plan. 
If  an  employer  elects  to  treat  two  or 
more  of  its  separate  plans  as  a  single 
plan  under  this  paragraph,  the  plans 
must  be  treated  as  a  single  plan  for  all 
purposes  under  sections  401(a)(4)  and 
410(b).  See  S9  1.401(k)-l(b)  (5)(i)  and 
1.401(m)-l(b)(4)(i)  for  special 
aggregation  rules  applicable  to  plans 
subject  to  section  401  (k)  or  (m)  and 
related  plans  that  are  treated  as  part  of 
the  same  plan  for  purposes  of  those 
sections. 

(2)  Rules  of  disaggregation  apply.  An 
employer  cannot  elect  to  aggregate 
portions  of  a  plan  that  are  disaggregated 
under  the  rules  of  paragraph  (c)  of  this 
section.  Similarly,  an  employer  also 
cannot  elect  to  aggregate  two  or  mote 
separate  plans  that  would  be 
disaggregated  under  the  rules  of 
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paragraph  (c)  of  this  section  if  they  were 
portions  of  the  same  plan.  (For  purposes 
of  the  preceding  sentence,  the  special 
transitional  rule  in  paragraph  (c)(2)  of 
this  section  does  not  apply.)  In  addition, 
an  employer  cannot  elect  to  aggregate 
an  ESOP  with  another  plan  (including 
another  ESOP)  except  as  permitted 

under  {  S4.4975-ll(e). 

***** 

(e)  Mandatory  aggregation  for 
average  benefit  percentage  test — (1)  In 
general.  In  determining  whether  a  plan 
satisfies  {  1.410(b)-2(b)(3).  it  is 
necessary  to  determine  whether  the 
average  benefit  percentage  test  of 
S  1.410(b)-5  is  satisfied.  For  purposes  of 
applying  the  average  benefit  percentage 
test,  all  qualified  plans  of  the  employer 
must  be  taken  into  account  to  form  a 
deemed  single  plan,  including  plans  (or 
portions  of  plans)  that  are  ESOPs  or  that 
are  subject  to  section  401  (k)  or  (m). 

(2)  Rules  of  disaggregation.  Once  all 
qualified  plans  of  the  employer  have 
been  aggregated  to  form  a  deemed 
single  plan  imder  paragraph  (e)(1)  of  this 
section,  that  deemed  single  plan  must  be 
disaggregated  under  the  rules  in 
paragraphs  (c)(1).  (c)(5),  and  (c)(6)  of 
this  section  and  may,  at  the  option  of  the 
employer,  be  disaggregated  under  the 
rules  of  paragraph  (c](4]  of  this  section. 
Each  deemed  separate  plan  that 
includes  a  plan  (or  a  portion  of  a  plan) 
that  does  not  satisfy  the  ratio 
percentage  test  of  9  1.4lO(b)-2(b)(2)  must 
separately  satisfy  the  average  benefit 
percentage  test  of  1 1.4l0(b)-5. 

FndT.  GoidlMis,  fr.. 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  90-21781  Filed  9-12-flO;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health 


29  CFR  Part  1910 

[Docket  NaS-7«0-B] 

AociedHatlon  of  Training  Programe  for 
Hazardoua  Waate  Operatione 


r  Occupational  Safety  and 
Health  Administration. 
action:  Proposed  rule:  cancellation  and 
rescheduling  of  informal  public  hearings; 
extension  of  comment  period;  extension 
of  time  to  notify  of  intention  to  appear. 


R  On  July  27. 199a  the 
Occupational  Safefy  and  Health 
Administration  (OSHA)  published  a 


notice  in  the  Federal  Register  (55  FR 
30720)  scfaedtding  informal  public 
hearings  and  reopening  the  written 
comment  period  for  its  proposed 
Accreditation  of  Training  Programs  for 
Hazardous  Waste  Operations.  It  has 
become  necessary  for  OSHA  to  cancel 
and  reschedule  the  informal  public 
hearings  announced  in  that  notice.  The 
written  comment  period  and  the  time  to 
submit  notices  of  intention  to  appear, 
evidence  and  testimony  have  been 
extended  to  coincide  with  the 
rescheduled  public  hearings. 
DATIt:  The  informal  public  hearings 
scheduled  for  October  2, 1990  through 
October  5, 1990  in  Washington,  DC  are 
cancelled  and  rescheduled  for  February 
5, 1991  through  February  8, 1991  in 
Washington,  DC.  The  informal  public 
hearings  scheduled  for  October  10, 1990 
through  October  11, 1990  in  Cincinnati, 
OH  (Covington,  KY)  are  cancelled  and 
rescheduled  for  February  12, 1991 
through  February  14. 1991  in  Cincinnati, 
OH.  The  hearings  will  begin  at  9:30  a.m. 
on  the  first  day  in  each  city  and  at  9  a.m. 
on  any  succeeding  day.  A  tentative 
schedule  of  appearances  will  be 
prepared  and  distributed  to  parties  who 
have  submitted  notices  of  intention  to 
appear  so  parties  will  know  when  issues 
which  concern  them  are  likely  to  be 
raised  at  the  hearing. 

Notices  of  intention  to  appeqr  must  be 
postmarked  by  December  17, 1990. 
Written  comments,  testimony  and  all 
other  evidence  which  will  be  offered 
into  the  hearing  record  must  be 
postmarked  by  January  21, 1991. 
ADDRESSES:  FouT  copies  of  the  notice  of 
intention  to  appear,  testimony,  and 
doctmientary  evidence  which  will  be 
introduced  into  the  hearing  record  must 
be  sent  to  Mr.  Thomas  Hall,  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3649, 200 
Constitution  Avenue,  NW.,  Washington, 
DC;  202-523-8615.  Written  comments  on 
the  proposed  standard  should  be  sent  in 
quadruplicate  to  the  Docket'Office, 
Docket  No.  S-760-B,  Occupational 
Safefy  and  Health  Administration. 
OSHA  Room  N-2625.  U.S.  Department 
of  Labor.  200  Constitution  Ave..  NW., 
Washington.  DC  20210.  Previously 
submitted  comments,  notices  of 
intention  to  appear,  testimony  and 
evidence  submitted  in  response  to 
OSHA's  July  27. 1990  notice  (55  FR 
30720)  scheduling  the  October  hearings 
need  not  be  resubmitted  and  will  be 
considered  and  used  in  scheduling  the 
February  hearings.  Those  parties  who 
have  previously  filed  notices  of 
intention  to  appear  at  the  October 
hearings  need  only  let  OSHA  know  if 


and  when  they  will  appear  at  the  new 
hearings.  They  do  not  need  to  resubmit 
all  of  their  supporting  data  unless  it  has 
changed. 

The  location  of  the  informal  public 
hearing  to  be  held  in  Washington,  DC  is 
the  Auditorium  of  the  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington. 
DC  20210.  The  location  of  the  informal 
public  hearing  to  be  held  in  Cincinnati, 
OH  is  the  Omni  Netherland  Plaza.  35  W. 
Fifth  Street.  Cincinnati.  OH  45202,  (513) 
421-9100. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Thomas  Hall,  Division  of  Consumer 
Affairs.  Occupational  Safefy  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3649, 200  Constitution 
Avenue,  NW..  Washington,  DC;  202- 
523-8615. 

SUPPLEMENTARY  INFORMATION:  OSHA 

proposed  a  new  standard  on 
certification  of  training  programs  on 
January  26. 1990  (55  FR  2776).  Various 
members  of  the  public  requested  that 
OSHA  hold  public  hearings.  On  July  27, 
1990  at  55  FR  30720,  OSHA  scheduled 
public  hearings  and  extended  the 
comment  period  for  this  proposed  rule. 

OSHA  has  found  it  necessary  and 
made  a  decision  to  reschedule  its 
informal  public  hearings  on  its  proposed 
standard  for  the  Accreditation  of 
Training  Programs  for  Hazardous  Waste 
Operations  due  to  potential  problems 
affecting  OSHA's  personnel  staffing  and 
operating  budget  during  the  early 
months  of  the  1991  fiscal  year  beginning 
October  1, 1990.  OSHA  believes  that 
any  problems  affecting  OSHA's  staffing 
and  operating  budget  can  be  resolved  by 
January,  1991.  The  first  practical  dates 
available  for  rescheduling  the  hearing 
for  this  ndemaking  are  in  February  1991 
and  this  notice  reschedules  the 
cancelled  hearings  for  the  first  two 
weeks  in  that  month.  In  light  of  the 
additional  time  available  to  the  public 
before  the  informal  public  hearings. 
OSHA  has  also  decided  to  extend  the 
public  comment  period  until  January  21. 
1991, 

Issues 

Through  this  hearing,  the  Agency 
expects  to  obtain  testimony  and  other 
information  pertinent  to  all  the  issues 
relevant  to  the  notice  of  proposed 
rulemaking.  Many  issues  were  raised  in 
the  notice  of  proposed  rulemaking  (55 
FR  2776;  January  28. 1990)  and  hi  the 
previous  notice  of  informal  public 
hearings  (55  FR  30720:  July  27. 1990). 
Some  of  those  issues  include  the  criteria 
for  certification,  the  procedures  for 
certification,  and  the  methods  to  prevent 


a  backlog  from  developing.  Several 
issues  in  addition  to  those  were 
emphasized  in  the  comments  and 
request  for  a  hearing.  OSHA  is 
identifying  those  additional  issues 
below  so  that  participants  may  be  better 
prepared  to  discuss  them  more  fully 
during  the  February  hearings. 

Emergency  Response  Training 

OSHA  did  not  propose  to  accredit 
training  programs  for  emergency 
response  covered  by  paragraph  (q)  of  29 
CFR  1910.120.  Several  commenters 
addressed  this  issue  during  the  comment 
period  provided  in  the  proposal.  There  is 
both  support  for  accreditation  of 
emergency  response  training  programs 
and  support  for  not  accrediting 
emergency  response  training  programs. 
Several  comments  suggest  that  OSHA  is 
required  to  provide  accreditation  of 
emergency  response  training.  This  issue 
will  be  discussed  during  the  hearings 
and  interested  parties  are  invited  to 
submit  any  data,  views,  or  arguments 
that  OSHA  could  use  in  making  its  final 
determination  on  accreditation  of 
emergency  response  training.  In 
particular,  information  on  the  number  of 
programs  available  and  the  cost  and 
benefits  for  accrediting  these  programs 
is  requested.  OSHA  is  also  interested  in 
hearing  what  role  state  emergency 
response  training  accreditation  agencies 
should  play  in  oational  accreditation 
programs.  Are  there  other  Federal 
agencies  that  should  play  a  role  in 
emergency  response  training?  If  so,  who 
are  they  and  what  role  should  they 
assume?  Which  level(s)  of  emergency 
response  training  should  be  targeted  for 
accreditation?  Should  in-house  fire/ 
rescue  company  or  law  enforcement 
department  level  training  be  required  to 
be  accredited? 

Submission  of  Copyrighted  Material 

OSHA  proposed  that  applicants  for 
training  accreditation  submit  copies  of 
all  audio-visual  aids  that  will  be  used  as 
part  of  a  training  program.  Several 
commenters  have  suggested  that  they 
would  be  violating  copyright  protection 
laws  if  they  were  to  submit  copies  of  the 
audio-visual  aids  they  have  purchased 
for  use  in  their  programs.  It  is  not  clear 
to  OSHA  how  its  review  of  copyrighted 
materials  for  regulatory  purposes  would 
violate  copyright  laws.  However, 
comment  on  the  most  appropriate 
manner  in  which  audio-visual  aids  can 
be  reviewed  for  acceptance  is  requested. 

Cost  of  Proposal 

Several  commenters  have  suggested 
that  OSHA's  estimated  costs  for 
submittal  of  applications  are  too  low. 
This  is  particularly  true,  it  is  argued,  if 


additional  copies  of  copyrighted 
material  have  to  be  purdiased  for 
submittal  to  the  Agency  to  gain 
accreditation.  Comments  are  requested 
on  the  cost  involved  to  submit 
applications  as  well  as  any  other  costs 
associated  with  the  procedure. 

Public  Participation 

OSHA  has  rescheduled  informal 
public  hearings  to  begin  at  9:30  a.m.  on 
the  fiirst  day  in  each  cify  and  at  9  a.m.  on 
any  succeeding  day.  A  tentative 
schedule  of  appearances  will  be 
prepared  and  distributed  to  parties  who 
have  submitted  notices  of  intention  to 
appear  so  parties  will  know  when  issues 
which  concern  them  are  likely  to  be 
raised  at  the  hearing.  The  hearing  in 
Washington.  DC  will  be  held  in  the 
Auditorium.  Francis  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  The  location  of  the  informal 
public  hearing  to  be  held  in  Cincinnati, 
OH  is  the  Omni  Netherland  Plaza,  35  W. 
Fifth  Street.  Cincinnati,  OH  45202.  (513) 
421-9100. 

Persons  desiring  to  participate  at  the 
hearing,  including  the  right  to  question 
witnesses,  must  file  a  notice  of  intention 
to  appear  postmarked  by  December  17, 
1990.  The  notice  of  intention  to  appear 
must  contain  the  following: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  "The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  specific  issues  that  will  be 
addressed; 

5.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addresses: 

6.  A  statement  as  to  whether  the  party 
intends  to  submit  docimientary 
evidence,  and  if  so,  a  detailed  simunary 
of  the  evidence. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  10 
minutes  for  presentation  at  the  hearing 
or  who  will  present  dooimientary 
evidence,  must  provide  in  quadnipUcate, 
the  complete  text  of  its  testimony, 
including,  all  documentary  evidence  to 
be  presented  at  the  hearing.  These 
materials  must  be  postmarked  no  later 
than  January  21, 1991  and  sent  to  Mr. 
Tom  Hall,  OSHA  Division  of  Consumer 
Affairs,  at  the  address  given  above. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 


more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  the  fact  Any  party  who  has 
not  substantially  complied  with  the 
above  requirements,  may  be  limited  to  a 
10  minute  presentation  and  may  be 
requested  to  return  for  questioning  at  a 
later  time. 

Notices  of  intention  to  appear, 
testimony  and  evidence,  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office,  Docket  No.  S-760-B. 
Occupational  Safefy  and  Health 
Administration.  Room  S-2625, 200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

The  hearing  in  Washington,  DC  is 
scheduled  to  commence  at  9:30  a.m.  on 
February  5, 1991  and  in  Cincinnati  it  is 
scheduled  to  commence  at  9:30  a.m.  on 
February  12, 1991.  If  there  is  less 
extensive  testimony,  the  hearings  in 
each  cify  may  be  terminated  sooner 
than  the  dates  specified.  If  there  is  more 
extensive  testimony,  the  hearings  may 
be  extended.  The  hearings  will  be 
conducted  in  accordance  with  the  public 
participation  and  hearing  procedures 
found  at  55  FR  30722  in  OSHA's  July  27, 
1990  hearing  notice. 

Authofify 

Hiis  document  has  been  prepared 
under  the  direction  of  Gerard  F. 
Scannell  Assistant  Secretary  of  Labor 
for  Occupational  Safefy  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

It  is  issued  under  section  6(b]  of  the 
Occupational  Safefy  and  Health  Act  (29 
U.S.C.  655),  Secretary  of  Labor's  Order 
1-90,  (55  FR  9033)  and  29  CFR  part  1911. 

Signed  at  Washingtoa  DC  on  this  10th  day 
of  Se[jtemt)er,  1990. 
Genid'F.  Scannell. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  90-21707  Filed  9-13-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart918 

Louisiana  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Proposed  rule;  Public  Comment 
Period  and  Opportimify  for  Public 
Hearing  on  Proposed  Amendment  • 


BEST  COPY  AVAILABLE 
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R  OSM  is  announGing  receipt  of 
a  proposed  amendment  to  the  Louisiana 
permanent  regulatory  program 
(hereinaft«r,  ttie  *Xoai8iana  program") 
under  the  Surface  Minfaig  Qmtii^  and 
Reclamation  Act  of  1977  (SMCRA). 
Louisiana  proposes  to  add  to  its 
program  an  exemption  from  the 
Louisiana  roles  for  the  extraction  oi  coal 
incidental  to  the  extraction  o(  other 
minerals.  The  amendment  is  intend^  to 
revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Louisiana  program 
and  proposed  amendment  to  that 
program  are  available  for  pubbc 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regaiding  the  pubbc 
hearing,  if  one  is  requested. 
DATES:  Written  conunents  must  be 
received  4  p.m..  cdt.  October  15, 1990i  If 
requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
October  9, 199a  Requests  to  present  oral 
testimony  at  the  hearing  most  be 
received  by  4  p.m.,  c.d.t.  on  October  1, 
1990. 

AOORESSCS:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Louisiana  program,  the 
proposed  amendment,  and  aU  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  ot 
the  proposed  amendment  by  contacting 
OSKfs  Tulsa  Field  Office. 
Jtmies  H.  Moncrief.  Director,  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skelly  Drive,  suite  550,  Tulsa,  OK 
74135.  Telephone:  (918)  581-6430. 
Department  of  Natural  Resources.  Office 
of  Conservation.  Injection  and  Mining 
Division,  625  N.  4th  Street.  P.O.  Box 
94275,  Baton  Rouge,  LA  70804-9275. 
Telephone:  (504)  342-5515. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  on  telephone  nimiber  (918)  581- 
6430. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Louisiana  Prograaa 

On  October  10, 1960,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 


disposition  i^cfHnments,  and  the 
conditirais  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10. 
1980  Federal  R««istv  (45  FR  67340). 
Subsequent  actions  cimcerning 
Louisiana's  program  and  proyam 
amendments  can  be  found  at  30  CFR 
918.16. 

n.  Proposed  AnModmeBl 

By  letter  dated  Ai^ust  14. 1960 
(Adinunistrative  Record  No.  LA-307). 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Louisiana  submitted  the 
proposed  amendment  in  response  to  a 
February  7, 1990,  lettn-  that  OSM  sent  in 
accordance  with  30  CFR  732.17(c). 
Louisiana  proposes  to  add  a  new 
chapter  4.  entitled  "Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals." 

m.  PubUc  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Louisiana  program. 

Written  Comments 

Written  comments  riiould  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Heoring 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  INFORMATION 
CONTACT"  by  4  p.m.,  c.d.t  on  October  1. 
1990.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statem«it  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submissicm  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questimis. 

The  public  hearing  wiO  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 


to  do  so.  wiD  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  persent  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meetiifig  by  contacting  the 
person  listed  under  "FOR  FURTHER 

INFORMATION  COKTACT.**  All  SUCh 

meetings  will  be  open  to  the  public  and. 
if  possible,  notice  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Sidijects  fai  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Septeinl>er  6, 19ea 
Rayraood  L.  Lowri*. 

Assistant  Director.  Western  Field  Operations. 
[FR  Doc  90-21704  Filed  0-13-ffJ;  B:45  am) 

BILUNQ  cow  «S1S-«9-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  286 

(DoOS40a7-R) 

Freedom  of  information  Act^FOIA) 
Program^  Correction 

agency:  Office  of  the  Secretary  of 

Defense.  DoD. 

action:  Proposed  rule;  correction. 

summary:  The  Department  of  Defense 
published  a  proposed  rule  on  August  31, 
1990, 55  FR  35652.  Due  to  an 
administrative  oversight,  this  document 
corrects  the  published  proposed  rule  to 
include  a  Regulatory  Flexibility 
statement  in  the  Supplementary 
information.  For  the  statement  that 
should  have  been  included,  see 
supplementary  mformation  below. 

addresses:  Office  of  the  Assistant 
Secretary  of  Defense  (Pul^  Affairs). 
Washington,  DC  20301-140a 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.  Talbott.  telephone  (202)  697-1180. 
SUPPiEMENTARV  MFORMATMN:  It  is 
hereby  certified  that  this  proposed  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  This  determination  is  made 
based  upon  the  fact  that  the  rule  merely 
recodifies  the  procedural  aspects  of  the 
Department  of  Defense's  Freedom  of 
Information  Act  Program,  which 
includes  guidance  on  how  and  from 
whom  to  request  information  pertaining 
to  the  Departmrait  of  Defense;  imposes 
no  new  requirements,  rights,  or  benefits 
on  small  entities;  will  have  neither  a 
beneficial  nor  an  adverse  effect  on  small 
entities,  and  is  not  ermajor  rule  under 
the  Regulatory  Flexibility  Act. 

Dated:  SeptenAer  11, 1990. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  90^21720  Filed  9-13-90;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 

33  CFR  Part  1 
[CGD7-90-37] 


Drawbridge  Operation  Regulations: 
Okeechobee  Waterway,  Sanibel 
Causeway,  Horida 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule:  Extension  of 
comment  period. 

summary:  This  notice  extends  the 
comment  period  of  the  proposed  rule  to 
change  drawbridge  operating 
regulations  for  the  Sanibel  Causeway 
drawbridge  across  the  Caloosahatchee 
River  (Okeechobee  Waterway  at  Punta 
Rassa,  Florida  Due  to  summer  vacations 
and  seasonal  resident  absences, 
numerous  interested  parties  have  been 
imable  to  provide  meaningful  response 
within  the  original  45  day  comment 
period.  In  order  to  ensure  all  persons  are 
afforded  adequate  time  to  comment  on 
the  proposed  rule,  the  deadline  for 
receipt  of  conunents  is  extended  to 
September  15, 1990. 
DATES:  The  comment  period  on  the 
notice  of  proposed  rule  making  is 
extended  to  September  15, 1990. 
addresses:  Comments  should  be 
mailed  to  Commander  (oan)  Seventh 
Coast  Guard  District,  909  SE  1st  Avenue, 
Miami.  FL  33131-3050.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Brickell  Plaza  Federal 
Building,  room  406, 909  SE  1st  Avenue, 
Miami,  FL  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ian  MacCartney  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking  was 
published  on  June  22, 1990  in  the  Federal 
Register  (55  FR  25676). 

Dated:  August  30, 199a 
RolMrt  E.  Krameic 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District 

[FR  Doc.  90-21772  Filed  9-13-00;  8:45  am] 
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33  CFR  Part  117 
[CGD7-90-79] 

Drawbridge  Operation  Regulations; 
Canaveral  Barge  Canal,  FL 

aoency:  Coast  Guard.  DOT. 
action:  Proposed  rule. 

summary:  At  the  request  of  Brevard 
County,  the  Coast  Guard  is  considering 
adding  regulations  governing  the  Christa 
McAuliffe  (SR  3)  drawbridge  on  Merritt 
Island  by  permitting  the  draw  to  remain 
closed  during  certain  periods.  This 
proposal  is  being  made  because  the 
vehicular  traffic  pattern  has  changed. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic  and  should 
still  provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  October  29, 1990. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan)  Seventh 
Coast  Guard  District.  909  SE  1st  Ave. 
Miami,  FL  33131-3050.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Brickell  Plaza  Federal 
Building,  Room  484,  909  SE  1st  Avenue. 
Miami,  FL.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walt  Paskowsky  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self 
addressed  postcard  or  envelope.  The 
Commander,  Seventh  Coast  Guard 
District  will  evaluate  all 


communications  received  and  determine 
a  course  of  final  action  on  this  proposal 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Walt 
Paskowsky,  project  officer,  and  Lt 
Genelle  Tanos,  project  attorney. 

Discussion  of  ftoposed  Regulations 

The  bridge  presently  opens  on  signal: 
except  that  from  6:45  a.m.  to  7:45  a.m. 
and  4:15  p.m.  to  5:45  p.m.  Monday 
through  Friday,  except  federal  holidays, 
the  draw  need  not  open.  Brevard  Counfy 
requested  these  periods  be  changed  and 
lengthened  to  cover  the  period  from  6:15 
a.m.  to  7:45  a.m.  and  3:30  p.m.  to  5:15 
p.m.,  weekdays  except  holidays. 
Analysis  of  highway  traffic  data 
indicates  this  two  lane  roadway  has  a 
poor  level  of  service  during  the  morning 
and  evening  rush  hours  which  now 
occur  earlisr  and  last  longer  than  the 
periods  covered  by  the  existing 
regulations.  The  proposed  rule  would  be 
identical  to  the  existing  operating  rule 
for  the  SR  401  bridge  across  the  same 
waterway  at  mile  5.5. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  rule 
exempts  tugs  with  tows.  Since  the 
economic  impact  of  the  proposal  is 
expected  to  be  minimal  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations, 
as  follows: 


■  tJ .; 
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PART  117-4)RAWBRR)QE 
OPERATION  REGULATIONS 

1.  The  authority  dtatkm  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  408;  49  CFR  1.48: 33 
CFR  liK-lts). 

2.  Section  117.273  (a)  ia  revised  to  read 
as  follows: 

$117,273   Canavam  Barge  CanaL 

(a)  The  draw  of  the  Christa  McAuliffe 
bridge.  (SR  3.),  mile  iJO,  near  indianola, 
shall  open  on  signal  firom  6  aan.  to  10 
pjn^  except  that,  from  6:15  a.m.  to  7:45 
ajn.  and  3:30  p.m.  to  5:15  pan.  Monday 
through  Friday,  except  federal  holidays, 
the  draw  need  not  be  opened  for  the 
passage  of  vessels.  From  10  p.m.  to  6 
a.m..  the  draw  shaQ  open  on  signal  if  at 
least  three  hours  notice  is  given.  The 
draw  shall  open  as  soon  as  possible  for 
the  passage  of  pubhc  vessels  of  tfie 
United  States,  togs  with  town  and 
vessels  in  distress. 


Dated:  Augoit  30, 1990. 
Robert  B-Kianek, 

Rear  Admiral,  US.  Coast  Gaard  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc.  90-21771  Filed  9-13-00;  89«5  am) 
eiujNG  cooc  4sia-u-ii 
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reoefM  riignwey  AanNfiisuauvii 
49  CFR  Parts  350  TTiraugh  389 

(FHWA  Dediet  Na  IIC-«a-2) 
RIN  2125-AC04 

Federal  Moter  Cantor  Safety 
Regulationa;  Paparwork  Reduction 

AOCNCv:  Federal  Highway 
Administration  P'HWA)^  DOT. 
ACTION:  WiflidFBwal  of  advance  notice 
of  proposed  raiemaldng. 

summary:  The  FHWA  ia  withdrawing 
its  advance  notice  of  |»oposed 
rulemaking  (ANFRM)  published  on  April 
17, 1980. 54  FR  15232  and  closing  docket 
MC-8»-2.  The  Paperwork  Reduction  Act 
of  1986  requires  all  Federal  agencies  to 
reduce  the  recor^ecping  burdens 
imposed  on  die  public  by  20  percent 
The  ANFRM  sought  ways  to  reduce  the 
paperwwk  burdens  imposed  on 
regulated  motor  carrier*.  The  FHWA 
has  determined  that  current  paperwork 
burdens  can  best  be  addressed 
individually  in  subsequent  rulemaking 
actions. 

FOR  RNITHCR  mFORMATKNt  CONTACT: 
Ms.  Paula  R.  Robinson,  Office  of  Motor 


Carrier  Standards.  (202)  366-2964.  or 
Michael  J.  Uska.  Office  of  the  Chief 
Counsel  (202)  366-1383.  Federal 
Highway  Administration,  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington.  DC  205ea 

SUPPLEMENTARY  INFORMATION:  On  April 

17, 1989.  the  FHWA  published  an 
ANPRM  in  the  Federal  Register  (54  FR 
15232)  seeking  public  comment  on  ways 
to  reduce  paperwork  burdens  imposed 
on  motor  carriers  subject  to  the  Federal 
Motor  Carrier  Safety  Regulations  (49 
CFR  parts  350  throuj^  399).  Thirteen 
comments  were  received  to  the  docket. 
Motor  carriers,  associations,  utility 
companies  and  other  interested  parties 
that  commented  to  the  docket  had 
diverse  opinions  on  wajrs  to  reduce 
current  paperwork  burdens.  One 
commenter,  the  Virginia  Electric  and 
Power  Company,  expressed  concerns 
about  the  duplication  that  exists  for 
recordkeeping  requirements  and 
questioned  the  need  for  some  of  these 
requirements  because  of  the  cMunercial 
driver's  hcense  (CDL)  requirements 
which  most  States  have  implemented  or 
are  in  the  process  of  implementing.  The 
Virginia  Electric  and  Power  Company 
specifically  stated  that  "49  CFR 
3a3.71(a)(2)  and  49  CFR  381.35  require 
the  driver  to  study  the  same  material  in 
order  to  pass  a  test,  therefore,  promoting 
duplicative  efforts."  Another 
commenter,  the  National  School 
Transportation  Association,  commented 
on  the  increasing  paperwork  imposed  on 
for-hire  carriers  as  a  result  of  the  new 
drug  testing  requirements. 

The  American  Trucking  Associations, 
Inc.  (ATA)  offered  several  suggestions 
which  included  ways  to  improve  the 
driver's  record  of  duty  status  to  farther 
reduce  paperwork.  Utility  companies, 
such  as  Baltimore  Gas  and  Electric  and 
Virginia  Power,  offered  the  opinion  that 
vehicles  with  superior  safety  records 
should  be  exempted  from  aU  paperwork 
required  by  the  FMCSRs. 

The  FHWA,  in  certain  instances, 
agrees  with  these  commenters  because 
the  CDL  and  drug  testing  programs  are 
well  on  the  way  to  comfriete 
implementation.  In  49  (TR  part  383,  all 
States  most  have  licensed  their  drivers 
under  the  CDL  program  by  April  1982. 
The  drug  testing  requirements  were 
implemented  for  large  motor  carriers 
(more  than  SO  drivers)  on  December  21, 
1989  (53  FR  47134. 54  FR  48616).  All  other 
motor  carriers  are  to  imfdement  drag 
testing  by  December  21. 1980. 

The  FHWA  continnes  to  be  committed 
to  eliminating  duplicative  requirements 


and  other  factors  that  impose  additional 
burden  on  the  motCH*  carrier  industry 
even  though  no  additional  action  will  be 
taken  with  respect  to  this  notice. 
Instead,  the  FHWA  believes  that  current 
paperworic  burdens  would  best  be 
addressed  individually  in  subsequent 
rulemaking  actions.  For  example,  the 
"written  examination"  and  "driving 
test"  requirements  are  possibly 
redundant  in  light  of  (he  CDL  program 
and,  thus,  are  targeted  for  future 
rulemaking  actions  to  be  pobh'shed 
soon.  Also,  the  issue  of  the  driver's 
record  of  duty  status  and  driver  fatigue 
is  currently  the  subject  of  a  3-year 
research  project.  After  its  completion, 
the  FHWA  intends  to  consider 
appropriate  actions,  consistent  with  the 
research  findings,  that  may  reduce  the 
burden  associated  with  the  preparation 
of  the  driver's  record  of  duty  status. 

The  FHWA  believes  those  directly 
affected  by  the  costs  and  benefits  of  the 
FMCSRs  would  be  best  served  by 
speci^c  rulemaking  actions  in  the  future. 
This  cannot  be  done  until  additional 
research  and  review  in  the  various  areas 
are  completed.  Therefore,  the  FHWA  is 
withdrawing  its  ANPRM  on  this  subject 
and  is  closing  Docket  MC-89-2  since  the 
paperwork  reduction  will  be  addressed 
in  subsequent  rulemaking  actions. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  SubjecU  in  49  CFR  Parts  S50 
through  399 

Highways  and  roads.  Highway  safety. 
Motor  carriers.  Driver's  hours  of  service. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Auiiiority:  Title  XB  of  Pub.  L  9»-57a  100 
Stat.  3207-170;  49  U.S.C  3102;  49  UAC  App. 
2505;  49  CFR  1.48. 

Issued  oiu  September  S,  1900. 
TJ).  Laraon. 
Administrator. 
[FR  Doc.  90-21632  Filed  S-13-«a  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Alnwspherle 
Administration 

50  CFR  ParU  61 1, 672,  and  675 

[Docket  No.  M«44-0234] 

RIN  0648-AC80 

Foreign  Fishing;  Groundfish  of  Gulf  of 

Alaska;  Baring  Saa,  and  Aleutian 

Islands 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  implement  (1)  Amendment  19  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (Gulf 
FMP)  and  (2)  Amendment  14  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (Bering  FMP). 
If  the  Secretary  of  Commerce  approves 
these  amendments,  the  implementing 
rules  would  (1)  regulate  the  practice  of 
stripping  roe  (eflgs)  from  female  pollock 
and  discarding^male  and  male  pollock 
carcasses  without  further  processing, 
and  (2)  seasonally  allocate  the  total 
allowable  catch  (TAC)  of  pollock  in 
commercial  fisheries  for  groundfish  in 
the  U.S.  exclusive  economic  zone  (EEZ) 
adjacent  to  Alaska.  Pubhcation  of  this 
proposed  rule  is  necessary  to  fulfill 
procedural  requirements  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
intended  effects  of  these  regulations,  if 
issued  as  (woposed,  are  to  reduce 
wastage  of  the  pollock  resource,  prevent 
possible  adverse  effects  on  the  marine 
ecosystem  and  reproductive  potential  of 
pollock,  provide  for  an  equitable 
distribution  of  the  pollock  resource 
among  users  of  the  groundfish  fishery, 
and,  generally,  promote  the 
conservation  and  management 
objectives  of  the  FMPs. 
DATES:  Comments  on  this  proposed  rule 
are  invited  on  or  before  October  29, 
1990. 

ADDRESSES:  Comments  may  be  mailed 
to  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau,  AK 
99802-1668.  Copies  of  the  proposed 
Amendments  19  and  14  to  the  FMPs,  and 
the  environmental  assessment, 
regulatory  impact  review  and  initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IIU'A)  may  be  obtained  from  the  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136.  Anchorage.  AK  99510 
(telephone  9O7-271-280O),  Comments  on 
the  EA/RIR/IRFA  are  particulariy 
requested. 


FOR  FURTNOI MFORMATMN  CONTACT: 
jay  J.C.  Ginter  (Fishery  Manageoient 
Biologist.  NMFS).  907-586-7229. 


Background 

Domestic  and  foreign  ^oundfish 
fisheries  in  the  EEZ  off  Alaska  are 
managed  in  accordance  with  the  Gulf 
and  Bering  FMPs.  Both  FMPs  were 
prepared  by  Ae  North  Pacifk  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson  Act.  The  Gulf 
FMP  is  implemented  by  regulations 
appearing  at  50  CFR  611.92  and  part  672. 
and  the  Bering  FMP.  by  regulations 
appearing  at  SO  CFR  611.93  and  part  675. 
Tlje  Council  has  recommended  Gulf 
FMP  Amendment  19  and  Bering  FMP 
Amendment  14  to  the  Secretary  for 
review,  approval,  and  implementation 
under  sections  304(a)  and  306(c)  of  the 
Magnuson  Act  A  notice  of  availability 
and  request  for  public  comment  on  these 
amendments  was  published  on  August 
17. 1990  (55  FR  33737). 

Walleye  pollock  [Theragra 
chalcogranund)  is  the  principal  species 
in  the  groundfish  fisheries  off  Alaska. 
Domestic  harvesting  and  processing  of 
pollock  off  Alaska  in  1969  totaled  1.09 
million  metric  tons  (mt)  and  has  an  ex- 
vessel  value,  excluding  the  value  added 
by  at-sea  processing,  of  about  $190 
million.  This  was  78  percent  and  54 
percent,  respectively,  of  the  harvest  and 
ex-vessel  value  of  all  domestic 
groundfish  fisheries  off  Alaska.  The 
wholesale  value  of  pollock  products 
resulting  fnun  the  catch  in  the  domestic 
pollock  fishery  in  1989  was  about  $600 
million. 

The  TAC  of  pollock  in  the  Gulf  of 
Alaska  (GOA)  area  has  been  fully  used 
by  the  domestic  fishery  since  1988.  after 
being  harvested  primarily  by  foreign 
fisheries  through  1981.  and  then 
harvested  primarily  by  joint  venture 
fisheries  through  1986.  In  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  area,  the 
joint  venture  fishery  became  the 
predominant  user  of  the  pollock  TAC  in 
1986,  but  the  domestic  fishery  is 
e]q)ected  to  be  ahle  to  fully  use  the 
pollock  TAC  in  that  area  for  the  first 
time  in  1990.  The  rapid  expansion  of 
domestic  harvesting  and  processing 
(shore-based  and  at-sea)  capacity  of  the 
domestic  pollock  fishery  has  been 
encouraged  by  the  policies  and 
provisions  of  the  Magnuson  Act 
However,  this  ^xiwth  has  resulted  in 
increased  competition  within  the 
domestic  fishery  for  the  pollock  TAC 
because  all  participants  are  not  able  to 
fuinil  their  harvesting  and  processing 
plans  before  the  TAC  is  attained  and 
further  fishing  prohibited. 


This  competition  for  pollock  within 
the  domestic  fishery  first  occurred  in  the 
GOA  in  1969.  The  TAC  of  pollock  in  the 
GOA  declined  from  416,000  mt  in  1984  to 
72.200  mt  in  1969.  Domestic  catcher- 
processor  and  motbership-processor 
vessels  became  principal  participants  in 
the  GOA  pollock  fishery  in  1980.  In  1968. 
this  at-sea  component  of  the  industry 
harvested  only  about  8.000  mt  or  14,4 
percent  of  the  55J24  mt  domestic 
harvest  During  the  1966  pollock  roe 
fishery,  catcher-processor  and 
mothership  operations  harvested  about 
32.000  mt  of  pollock,  apiHtiximately  53 
percent  of  the  initial  GOA  poUock  TAC 
This  harvest  level  combined  with  an 
accelerated  rate  of  harvest  by  vessels 
deUvering  the  shore-based  processors, 
resulted  in  the  initial  TAC  for  the 
Western  and  Central  GOA  being 
exceeded  by  late  March.  Until  the  TAC 
was  later  increased,  no  TAC  vras 
available  either  for  the  pollock  fisheries 
that  had  \xea  expected  to  occur  later  in 
the  year  or  for  bycatch  in  other 
groundfish  fisheries.  No  similar  problem 
occurred  hi  the  BSAI  area  in  1969 
because  the  domestic  catches  of  poDock 
were  expected  to  be  less  than  the 
specified  TACs. 

In  1990  and  beyond,  the  capacity  for 
domestic  harvesting  and  processmg  of 
pollock  in  the  GOA  and  the  BSAI  areas 
is  expected  to  reach  or  exceed  the 
pollock  TACs.  The  NMFS  forecast  of  the 
1990  domestic  production  potential  of 
pollock  exceeds  the  1990  TACs  by  about 
52,000  mt  or  74  percent  in  the  Western 
and  Central  GOA,  and  by  556.000  mt  or 
43  percent  in  the  Bering  Sea  subarea.  In 
the  Aleutian  Islands  subarea,  the  1990 
forecasted  production  is  less  than  the 
TAC.  However,  management  problems 
caused  by  Increased  competition  for 
pollock  in  the  other  two  areas  are 
expected  to  spread  to  this  area  also. 

Pollock  roe  is  a  particularly  high-value 
product  that  can  be  obtained  from 
females  caught  before  spawning  during 
the  roe-season  fishery  (primarily  late 
January  through  early  April).  Some 
processing  operations  produce  roe  and 
other  poUock  products.  Other  operations 
produce  only  the  roe  during  all  or  part  of 
the  roe-season  fishery  by  roe  stripping 
(i.e..  extracting  only  roe  and  discarding 
the  female  carcasses  and  all  the  males). 
During  other  times  of  the  year,  various 
combinations  of  fillets,  surimi.  meal,  and 
other  products,  are  produced  from 
pollock. 

Competition  for  pollock  during  the  roe 
season  is  intensified  due  to  the  high 
value  of  pollock  roe  relative  to  other 
pollock  products.  In  addition,  the 
extraction  of  roe  can  be  done  faster  than 
production  of  other  poUock  products.  By 
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roe  stripping,  fishermen  can  Increase 
their  share  of  the  TAC  of  pollock.  The 
incentive  to  strip  roe  from  pollock  is 
further  enhanced  by  the  fact  that  pollock 
are  congregated  in  larger  schools  during 
the  roe  season,  in  preparation  for 
spawning,  than  they  are  at  other  times 
of  the  year.  This  provides  fishermen 
with  a  higher  catch  per  unit  of  effort 
during  the  roe  season.  Hence,  roe 
stripping  has  occurred  because  the  most 
valuable  pollock  product  can  be  made  at 
the  least  cost. 

The  Council  expressed  concern  in 
1988  that  the  practice  of  roe  stripping  is 
a  wasteful  use  of  the  pollock  resource 
because  it  can  result  in  the  discard  of  90 
percent  or  more  of  a  pollock  catch 
during  the  roe  season.  Additional 
concern  was  expressed  about  the 
allocative  effect  of  roe  stripping  and  its 
potential  biological  implications.  At  its 
meeting  of  December  5-8, 1989,  the 
Council  requested  the  Secretary  of 
Commerce  (Secretary]  to  impose  an 
emergency  interim  rule  prohibiting  roe 
stripping  during  the  1990  roe  season. 
Limitations  on  the  amoimt  of  pollock 
roe,  rather  than  the  prohibition  of  roe 
stripping,  were  implemented  by 
emergency  interim  rule  effective 
February  18, 1990  (55  FR  6396,  February 
23, 1990).  The  emergency  interim  rule 
was  terminated  when  it  was  no  longer 
needed  because  the  pollock  spawning 
season  -had  ended  (55  FR  10266,  May  9, 
1990). 

llieProblein 

In  recommending  Amendments  19  and 
14  to  the  Secretary,  the  Council  intends 
to  address  a  number  of  current  or 
potential  fishery  conservation  and 
management  problems.  The  Council  has 
identified  these  problems  as  follows: 

(a)  Roe  stripping  is  a  wastefiil  use  of 
the  pollock  resource; 

(b)  Roe  stripping  causes  an 
inappropriate  and  unintended  allocation 
of  the  pollock  TAC  among  seasons  and 
between  industry  sectors  (i.e.,  at-sea 
versus  shore-based  processing); 

(c)  Roe  stripping  may  adversely  affect 
the  ecosystem;  and 

(d)  Roe  stripping  may  adversely  affect 
the  fiitiue  proiductivity  of  pollock  stocks. 

In  addition  to  these  problems,  the 
rapid  pace  at  which  pollock  may  be 
harvested  increases  the  difficulty  of 
accurately  monitoring  the  pollodc  TAC 
Hence,  Increased  rates  of  harvest  also 
increase  the  risk  of  exceeding  the  TAC 
and  possibly  the  risk  of  overfishing.  This 
problem  is  exacerbated  at  low  levels  of 
TAC  such  as  diose  in  the  GOA  in  recent 
years. 

A  discussion  of  these  problems  and 
analysis  of  the  effects  of  various 
alternative  management  measures  to 


resolve  these  problems  is  contained  in 
the  EA/RIR/IRFA,  which  is  currently 
available  for  public  review  and 
comment  from  the  Council  at  the  above 
address.  A  brief  description  of  the 
Council's  preferred  alternative  follows. 

Description  of  Proposed  Roe-Stripping 
Management  Measures 

The  Council  has  recommended 
amending  the  Gulf  and  Bering  FMPs  to 
limit  pollock  roe  stripping,  enunciate  a 
poUcy  that  pollock  should  be  used,  to 
the  maximum  extent  possible,  for  human 
consumption,  and  provide  for  division  of 
the  pollock  TAC  into  seasonal 
components.  The  Council  recommended 
different  seasonal  components  in  each 
FMP.  In  the  Gulf  FMP,  Amendment  19 
would  provide  for  four  equal  divisions  of 
the  pollock  TAC,  each  to  be  made 
available  for  harvest  at  the  beginning  of 
each  calendar  quarter.  In  the  Bering 
FMP.  Amendment  14  would  divide  the 
pollock  TAC  into  two  components.  One 
component  would  be  available  for 
harvest  during  the  "roe-bearing  season." 
and  the  other  would  be  available  during 
the  "non-roe-bearing  season."  Each 
season  would  be  defined  in  the 
implementing  regulations. 

The  Council  is  aware  of 
administrative  difficulties  in 
implementing  its  human-consumption 
policy  and  roe-stripping  prohibition.  The 
Council,  at  this  time,  is  not  proposing 
rules  mandating  product  form.  Also,  the 
proposed  product-recovery  standards 
(described  later)  would  not  difinitively 
"prohibit"  roe  stripping,  but  they  would 
severely  limit  the  practice.  The  Council 
is  proposing  this  approach  because  it 
was  effective  when  used  by  the 
Secretary  in  the  emergency  interim  rule. 

Hence,  if  approved.  Amendments  19 
and  14  would  be  implemented  basically 
by  two  management  measures:  seasonal 
allocation  of  the  pollock  TAC  and 
recovery-rate  standards  for  pollock 
products. 

1.  Seasonal  Allocation  of  TAC 

For  fisheries  in  the  GOA,  the  pollock 
TAC  for  the  Central  and  Western 
Regulatory  Areas  would  be  divided  into 
four  equ£il  seasonal  allowances.  Each 
allowance  wojdd  be  available  for 
harvest  diulng  each  calendar  quarter  of 
tfie  fishing  year  beginning  with  the  first 
complete  weekly  reporting  period 
(Sunday  through  Saturday)  after  January 
1,  April  1,  July  1,  and  October  1.  These 
quarterly  allowances  would  be  specified 
during  the  annual  groundfish  TAC 
specification  process,  which  involves 
prior  public  notice  and  comment 
(S  672.20).  Insignificant  amounts  of 
pollock  are  cau^t  in  directed  fisheries 
in  the  East  Regulatory  Area;  therefore. 


the  TAC  in  the  this  area  is  not  divided 
into  seasonal  allowances. 

Attainment  of  a  quarteriy  allowance 
of  pollock  before  the  end  of  a  calendar 
quarter  would  cause  the  Secretary  to 
prohibit  directed  fishing  for  pollock  until 
the  beginning  of  the  following  calendar 
quarter.  The  proposed  regulations  would 
provide  authority  to  prohibit  directed 
fishing  for  pollock  before  complete 
attainment  of  a  quarterly  allowance  if 
pollock  are  likely  to  be  taken  incidental 
to  catch  of  other  species  of  groundfish. 
In  this  event,  the  bycatch  of  pollock 
could  be  retained  up  to  prescribed  limits 
(S  672.20(g)). 

If  a  quarterly  allowance  of  pollock  in 
the  GOA  is  exceeded,  the  proposed 
regulations  would  provide  for  the 
deduction  of  the  excess  equally  from  the 
remaining  quarters  of  a  fishing  year. 
Likewise,  the  proposed  regulations 
would  provide  for  any  uncaught 
quarterly  allowance  to  be  added  equally 
to  the  remaining  quarters  of  a  fishing 
year.  However,  the  deduction  of  over- 
harvests  or  the  addition  of  under- 
harvests  in  the  fourth  quarter  of  one 
fishing  year  from  or  to  the  first  quarter 
of  the  foUowing  fishing  year  would  not 
be  allowed. 

For  fisheries  in  the  BSAI  area,  the 
pollock  TAC  for  each  subarea  would  be 
divided  into  roe-season  and  non-roe- 
season  allowances.  This  would  occur 
after  deduction  of  the  reserve  as 
provided  under  S  e75.20(a)(3).  The 
amount  of  pollock  specified  for  each 
allowance  would  be  determined  during 
the  annual  groundfish  TAC  specification 
process  which  involves  prior  public 
notice  and  comment  (9  675.20(a)(7)).  The 
proposed  amendment  does  not  limit  the 
relative  proportions  of  each  seasonal 
allowance  as  in  the  GOA  area. 

The  roe-season  allowance  in  the  BSAI 
area  would  be  available  for  harvest 
from  January  1  throu^  April  15,  and  the 
non-roe-season  allowance  would  be 
available  from  June  1  through  the  end  of 
the  fishing  year.  Attainment  of  an 
allowance  before  the  end  of  a  season 
would  cause  the  Secretary  to  prohibit 
directed  fishing  for  pollock  until  the 
beginning  of  the  following  season.  As  in 
the  GOA.  the  proposed  r^^ations  for 
the  BSAI  area  would  provide  authority 
to  prohibit  directed  fishing  for  pollock 
before  complete  attaimnent  of  a 
seasonal  allowance  if  pollock  are  likely 
to  be  taken  incidental  to  catch  of  other 
species  of  groundfish.  In  this  event,  the 
bycatch  of  pollock  could  be  retained  up 
to  prescribed  limits  ({  675.20(h)). 

If  the  roe-season  allowance  of  pollock 
is  exceeded,  the  proposed  regulations 
would  provide  for  the  deduction  of  the 
excess  from  the  non-roe  season. 


Likewise,  the  proposed  regulations 
would  provide  for  the  addition  of  any 
tincau^t  roe'Season  allowance  to  the 
non-roe-season  allowance.  However, 
the  subtractioo  of  over-harvests  or  the 
addition  of  under-harvests  in  the  non- 
roe  season  of  one  fishing  year  from  or  to 
the  roe  season  of  the  following  fishing 
year  would  not  be  allowed. 

The  purpose  of  seasonal  allocations  of 
the  pollock  TAC  in  both  areas  is 
primarily  to  assure  that  the  fishery  will 
be  prosecuted  throughout  the  year  and 
not  exhausted  during  the  roe  season. 
This  preserves  a  predetermined  amount 
of  the  pollock  TAC  for  those  operations 
that  do  not  intend  to  fish  for  or  process 
pollock  eariy  in  the  fishing  year.  By 
itself,  a  seasonal  allocation  of  the 
pollock  TAC  does  not  prevent  roe 
stripping,  but  it  will  prevent  a 
disproportionate  harvest  of  the  pollock 
TAC  during  the  roe  season. 

The  purpose  of  the  quarteriy 
allocation  of  pollock  TAC  in  the  GOA  is 
primarily  the  same  as  that  stated  in  the 
inseason  adjustment  notice  issued  eariy 
in  1990  (55  FR  3223,  Janury  31. 1990):  it 
prevents  excessive  harvesting  of  pollock 
in  the  first  quarter  as  occurred  in  the 
GOA  in  1989.  The  quarterly  allocation 
also  is  expected  to  slow  the  pollock 
fishery,  attract  fewer  participants  and 
.'thus  enable  NMFS  to  monitor  harvests 
more  accurately  than  would  be  possible 
otherwise  and  thereby  reduce  the  risk  of 
over-harvesting  the  pollock  TAC. 
Quarterly  allocations  of  the  pollock 
TAC,  as  proposed,  may  prevent  a  roe 
fishery  from  occurring  if  the  TAC  is  low 
and  fishing  effort  is  high. 

The  potential  biological,  social,  and 
economic  effects  of  dividing  the  pollock 
TAC  into  seasonal  allowances  are 
assessed  in  the  draft  EA/RER/IRFA. 
Altho^t  some  operations  may  benefit 
itom.  being  assured  of  a  pollock  fishery 
late  in  the  year,  the  start-up  and  shut- 
down costs  of  short-term  fisheries  may 
negatively  affect  long-term  benefits. 
Seasonal  allowances  also  will  not 
necessarily  increase  the  total  amount  of 
fishing  lime  during  the  year.  The 
harvesting  capacity  of  flie  groundfish 
appears  to  exce«d  that  necessary  for  a 
year-round  fishery  within  current  levels 
of  TAC.  If,  for  example,  sufficient 
harvesting  capacity  exists  to  use  the 
entire  TAC  in  80  days,  then  equal 
quarterly  apportionments  of  the  TAC 
may  result  in  a  concentration  of  the 
fishery  in  the  first  15  days  of  each 
quarter.  The  net  benefits  of  a  larger 
number  of  fishery  openings  could  be  less 
than  a  single  season.  Public  comment  is 
invited  especially  on  the  social  and 
economic  aspects  of  this  proposed 
management  measure. 


From  the  bktlo^al  perspective,  a 
pollock  fishery  fully  prosecuted  during 
the  early  part  of  the  year  may  have  low 
bycatches  of  crabs,  halibut,  herring,  and 
other  species  of  commercial  importance. 
In  the  eariy  part  of  the  year  pollock, 
which  school  off  tfie  bottom,  are  fished 
*vidi  mid-water  trawls,  and  bycatches  of 
fish  other  Aan  pollock  are  negligible. 
Later  in  the  year,  pollock  disperse  and 
are  near  the  bottom;  consequently,  they 
are  usually  fished  with  bottom  trawls, 
and  bycatch  rates  are  typically  higjier. 
Shifting  fishing  effort  to  later  in  the 
year  may  reduce  competition  for  pollock 
between  the  fishery  and  Steller  sea  lions 
whose  populations  have  been  declining 
in  recent  years.  A  hypothesis  that 
pollock  roe  fisheries  and  other  pollock 
fisheries  may  be  contributing  to  these 
declines  has  not  been  tested,  and 
current  data  are  insufficient  to  link  sea 
lion  population  declines  with  declines  in 
prey  availability.  However,  in 
consideration  of  the  recent  listing  of 
Steller  sea  lions  as  "threatened"  under 
the  Endangered  Species  Act.  a 
conservative  course  of  action  may  be 
prudent 

2.  Product-Recovery-Rate  Standards 

The  proposed  product-recovery-rate 
(PRR)  standards  provide  the  principle 
means  of  limiting  roe  stripping. 
Basically,  this  management  measure 
would  establish  a  standard  that,  if 
exceeded,  would  indicate  roe  stripping. 
In  addition,  it  assures  that  products 
other  than  roe  will  be  produced  from 
pollock,  thereby  preventing  excessive 
discard  of  pollock  products.  The 
pr(^>osed  PRR  standards  are  the  same 
for  the  GOA  and  the  BSAI  area.  Public 
comment  on  the  appropriateness  of  the 
proposed  PRR  standards  for 
implementing  Amendments  19  and  14  is 
especially  invited. 

The  proposed  recovery-rate  standard 
for  pollock  roe  product  is  10  percent  of 
the  total  round-weight  equivalent  of 
pollock  and  other  pollock  products 
onboard  a  vessel  at  any  time  during  a 
fishing  trip.  A  vessel  with  more  roe 
product  onboard  than  10  percent  of  the 
calculated  round-weight  equivalent 
would  be  in  violation  of  this  standard 
and  presumed  to  be  roe  stripping.  This 
PRR  for  pollock  roe  is  higher  than  the  7- 
percent  standard  used  in  the  emergency 
interim  rule.  That  rate  approximated  an 
overall  average  recovery  rate  based  on 
foreign  fisheries  observer  data  from  1983 
through  1985.  Also,  it  assumed  an  equal 
sex  ratio  of  pollock.  However,  roe- 
recovery  rates  vary  from  3  percent  to  17 
percent,  depending  on  the  sex  ratio  of 
the  catch,  size  and  maturity  of  fish,  area, 
time  of  year,  and  hydration  of  roe  sac. 


The  proposed  FWls  that  woold  be 
used  to  extrapolate  round-weight 
equivalents  from  product  wei^ts  are  as 
follows: 


PoSock  preduci  type 


FIM... 
Surtn.. 
Mince.. 


HewMandguCM.. 


IS 
17 
17 
SO 


The  proposed  PBR»  are  based  on 
recent  data  frmn  domestic  processors. 
Except  for  pollock  meal  all  of  these 
PRRs  are  lower  than  those  used  in  the 
emergency  interim  rule.  The  PRRs  used 
in  the  emergency  interim  rule  were 
based  on  rates  observed  onboard 
foreign  processor  vessels  during  the 
1983, 1984,  and  1985  roe  seasons.  The 
proposed  VRRs  may  differ  from  average 
annual  recovery  rates  for  the  same 
products  due  to  seasonal  variation  in 
Reah  quality. 

If  poUick  are  processed  into  products 
other  than  those  fisted  above, 
extrapolated  round-weight  equivalents 
would  be  deemed  to  equal  or  exceed  the 
PRR  for  pollock  surimi.  Additional  data 
on  product-recovery  rates  will  be 
collected  by  observers  on  domestic 
processor  vessels.  These  data  will 
contribute  to  possible  future  refinements 
in  roe-stripping  management  according 
to  PRRs. 

Examples  of  die  procedure  that  would 
be  used  to  derive  allowable  pollock  roe 
retention  during  roe-season  fisheries 
follow. 

Allowable  Pollock  Roe  in  a  Pollock 
Surimi  Operation 

If  the  total  amount  of  poDodc  surimi 
onboard  is  200  mt  then  the  round- 
weight  equivalent  is  200  mt  divided  by 
the  surimi  PRR  of  0.15,  or  1.333.3  mt  Tlie 
allowable  roe  retention  is  then 
calculated  as  1.333  mt  times  0.ia  or 
133.3  mt  of  pollock  roe. 

AUowable  Pollock  Roe  in  a  PoUock 
Mince  or  Meal  Operation 

If  the  total  amount  of  pollock  jiince  or 
meal  product  onboard  is  200  mt,  then  the 
round-wei^t  equivalent  is  200  mt 
divided  by  the  mince  or  meal  HIR  of 
0.17  or  1,176.5  mt.  The  allowable  roe 
retention  is  then  calculated  as  1,176.5  mt 
times  0.10.  or  117.6  mt  of  pollock  roe. 

AUowable  PoUock  Roe  in  an  Operatiea 
Producing  Headad-and-Gntted  PoUock 

If  the  total  amount  of  pollock  HSG 
product  onboard  is  200  mt,  then  the 
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round-weight  equivalent  is  200  mt 
divided  by  the  PRR  for  HftG  pollock  of 
0.50  or  400  mt.  The  allowable  roe 
retention  is  then  calculated  as  400  mt 
times  0.10,  or  40  mt  of  pollock  roe. 

Allowable  Pollock  Roe  in  an  Operation 
Producing  More  Than  One  Pollock 
Product 

If  more  than  one  product  is  produced 
from  pollock,  for  example,  fillets  from 
large  fish  and  meal  from  small  fish,  then 
the  total  round-weight  equivalent  is 
calculated  separately  for  each  product 
and  the  round-weight  equivalents 
added.  The  sum  of  the  round-weight 
equivalent  is  then  multiplied  by  the 
maximum  roe-recoved  rate  (0.10)  to 
determine  the  amount  of  roe  that  can  be 
retained  onboard. 

If  more  than  one  product  is  produced 
from  the  same  pollock,  surimi  from  the 
muscle  tissue  and  meal  from  bones  and 
viscera,  for  example,  then  the  maximimi 
roe-recovery  rate  is  based  on  the 
primary  pollock  product,  which  in  this 
case  is  surimi.  Ancillary  products 
include,  but  are  not  limited  to,  meal, 
heads,  internal  organs,  pectoral  girdles, 
or  any  other  product  that  may  be  made 
from  the  same  fish  that  the  primary 
product  is  made. 

Enforcement  of  the  Roe-Stripping 
Limitation 

Enforcement  of  this  roe-stripping 
limitation  will  rely  on  pollock-product 
information  recorded  in  the  mandatory 
daily  cumulative  production  logbooks, 
weekly  production  reports  that  provide 
cumulative  weekly  production 
information  from  the  logbooks,  product 
transfer  logs,  and  on-site  inspection  of 
product  inventory.  The  mandatory 
logbook  program  implemented  under 
Amendments  18  and  13  to  the  groundfish 
FMPs  (54  FR  50386,  December  6. 1989) 
requires  that  species  product  types  and 
product  weights  be  recorded  on  a  daily 
basis  and  that  primary  and  ancillary 
products  from  the  same  fish  be 
identified. 

Classification 

This  proposed  rule  is  published  under 
section  304(a)(1)(D)  of  the  Magnuson 
Act  as  amended  by  Public  Law  99-659, 
which  requires  the  Secretary  to  publish 
regulations  proposed  by  the  Council 
within  15  days  of  receipt  of  the  fishery 
management  plan  amendment  and 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  the 
amendments  these  regulations  would 
implement  are  consistent  with  the 
national  standards,  other  provision  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  these 
detenninations,  will  take  into  account 


the  data  and  comments  received  during 
the  comment  period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  amendments  and  concluded  that 
there  would  be  no  significant  impact  on 
the  environment  as  a  result  of  this  rule. 
A  copy  of  the  EA  may  be  obtained  from 
the  Council  at  the  previously  cited 
address,  and  comments  on  it  are 
requested. 

The  Assistant  Administrator  for 
Fisheries,  NCAA  (Assistant 
Administrator),  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  EA/RIR/ 
IRFA  prepared  by  the  Council.  A  copy  of 
the  EA/RIR/IRFA  may  be  obtained  from 
the  Council  at  the  previously  cited 
address. 

The  Assistant  Administrator 
concludes  that  this  proposed  rule,  if 
adopted,  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Fishing  vessels 
are  considered  to  be  small  businesses. 
In  1989,  a  total  of  1,890  vessels  fished  for 
groundfish  off  Alaska,  based  on  Federal 
groundfish  permits  issued  by  NMFS 
through  April  12. 1989.  From  January  1 
through  May  6, 1989,  52  vessels  reported 
processing  pollock  in  the  Gulf  of  Alaska 
and  BSAI  areas;  70  catcher-boats 
reported  pollock  catches. 

The  proposed  rule  would  result  in  a 
transfer  of  pollock  catch  from  the  roe- 
season  fishery  to  fisheries  prosecuted 
later  in  the  year.  Consequently,  the  net 
wholesale  value  (NWV)  of  the  pollock 
catch  may  decrease  $5.3  million  in  the 
GOA  area  and  $26  million  in  the  BSAI 
area.  Limiting  roe  stripping  would  result 
in  a  $3.6  miUion  decrease  in  the  NWV  of 
pollock  fishery  m  the  GOA  area  and  a 
$3  million  increase  in  the  NWV  of  the 
fishery  in  the  BSAI.  These  effects  are 
discussed  further  in  the  EA/RIR/IRFA,  a 
copy  of  which  may  be  obtained  from  the 
Council  at  the  previously  cited  address. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Alaska.  This  determination 
has  been  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 


This  proposed  rule  does  not  contain  a 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  bi  50  CFR  Parts,  611, 672, 
and  675 

Fisheries,  Foreign  fishing,  Reporting 
and  recordkeeping  requirements. 

Dated:  September  10, 1990. 

Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611, 672  and  675 
are  proposed  to  be  amended  as  follows: 

PART  61 1— FOREIGN  FISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  611.92,  paragraph  (c)(3]  is 
added  to  read  as  follows: 

§611.92    GuH  Of  Alaska  Groundfish 
Fistwry. 

***** 

(c)  *  *  • 

(3)  Allowable  retention  of  pollock  roe. 
See  50  CFR  672.20(1)  for  procedures  used 
to  determine  the  allowable  amount  of 
pollock  roe  that  may  be  retained 
onboard  a  foreign  processor  vessel  at 
any  time  during  a  fishing  trip. 

3.  In  §  611.93,  paragraph  (c)(6)  is 
added  to  read  as  follows: 

S  61 1.93    Bering  Sea  and  Aleutian  Islands 
groundfish  nsttery. 

***** 

(c)  *  *  * 

(6)  Allowable  retention  of  pollock  roe. 
See  50  CFR  675.20(j)  for  procedures  used 
to  determine  the  allowable  amount  of 
pollock  roe  that  may  be  retained 
onboard  a  foreign  processor  vessel  at 
any  time  during  a  fishing  trip. 


PART  672-CIROUNDFISH  OF  THE 
GULF  OF  ALASKA 

4.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

5.  In§  672.7,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

S672.7    General proMbttlons. 

***** 

(e)  Retain  pollock  roe  onboard  a 
vessel  in  violation  of  paragraph  672.20(i] 
of  this  part 

6.  biS  672.20,  paragraph  (a)(2)  is 
redesignated  (a)(2)(i)  and  a  new 


paragraph  (a)(2)(ii)  is  added  to  read  as 
follows: 

(672.20    General  Hmltations. 

(a)*** 

(2)*** 

(ii)  The  TAC  of  pollock  for  the  Central 
and  Western  regulatory  areas  will  be 
divided  equally  into  four  calendar 
quarters.  Within  any  fishing  year,  any 
unharvested  amount  of  a  quarterly 
allowance  will  be  added  in  equal 
proportions  to  the  quarterly  allowances 
of  the  remaining  quarters  of  that  fishing 
year.  Within  any  fishing  year,  harvests 
in  excess  of  a  quarterly  allowance  will 
be  deducted  in  equal  proportions  from 
the  quarterly  allowances  of  the 
following  quarters  of  that  fishing  year. 
***** 

7.  In  9  672.20,  paragraphs  (c)(1)  and  (2) 
.  are  revised,  and  new  paragraph  (i)  is 
added  to  read  as  follows: 

§672.20    General  limitations. 
*        *        •        *        * 

(c)  Notices. — (1)  Notices  of  harvest 
limits  and  PSC  limits,  (i)  As  soon  as 
practicable  after  October  1  of  each  year, 
the  Secretary,  after  consultation  witfi 
the  Council,  will  publish  a  notice  in  the 
Federal  Re^ster  specifying  preliminary 
annual  TAC.  DAH,  DAP,  JVP,  TALFF, 
reserves,  and  applicable  PSC  amounts 
for  each  target  species,  "other  species" 
category,  species  determined  to  be  fully 
utilized  by  the  DAP  fisheries,  and 
quarterly  allowances  of  pollock.  This 
notice  also  will  include  the  dates  that 
directed  fishing  may  commence  for  each 
quarterly  allowance.  The  preliminary 
(.pecifications  of  DAP  will  be  the 
amounts  harvested  during  the  previous 
year  plus  any  additional  amounts  the 
Secretary  finds  will  be  havested  by  the 
U.S.  fishing  industry  for  delivery  to  U.S. 
processors.  The  preliminary 
specifications  of  JVP  will  be  the 
amounts  harvested  during  the  previous 
year  plus  any  additional  amounts  the 
Secretary  finds  will  be  harvested  by  the 
U.S.  fishing  industry  for  deliverj-  to 
f  jreign  processors,  subject  to  reductions 
to  accommodate  increasing  DAP.  These 
additional  amounts  will  rcfiect  as 
accurately  as  possible  the  projected 
increases  in  U.S.  processing  and 
harvesting  capacity  and  the  extent  to 
which  U.S.  processing  and  harvesting 
will  occur  during  the  coming  year. 

(ii)  Public  comment  on  these  amounts 
will  be  accepted  by  the  Secretary  for  30 
days  after  the  notice  is  filed  for  public 
inspectiim  with  the  Office  of  the  Federal 
Register.  The  Secretary  will  consider 
timely  comments  and,  after  consultation 
vrith  the  Council,  specify  the  final  PSC 
limits  and  annual  TAC  for  each  target 
species  an«I  the  "other  species"  category 


and  apportionments  thereof  among  DAP, 
JVP,  TALFF,  and  reserves,  and  quarterly 
allowances  of  pollock.  These  final 
amounts  will  be  published  in  the  Federal 
Register  as  soon  as  practicable  after 
January  1  of  each  year.  These  amounts 
will  replace  the  corresponding  amounts 
for  the  previous  year. 

(2)  Notices  prohibiting  directed 
fishing.  If  the  Regional  Director 
determines  that  the  amount  of  a  target 
species  or  "other  species"  category 
apportioned  to  a  fishery  or  quarter,  with 
respect  to  pollock,  is  Ukely  to  be 
reached,  the  Regional  Director  may 
establish  a  directed  fishing  allowance 
for  that  species  or  species  group.  The 
amount  of  a  species  or  species  group 
apportioned  to  a  fishery  or  quarter,  with 
respect  to  pollock,  is  the  amount  in 
Table  1  or,  if  applicable.  Table  2,  as 
these  amounts  are  revised  by  inseason 
adjustments,  for  that  species  or  species 
group,  as  identified  by  regulatory  areas 
or  district  and  as  further  identified 
according  to  any  allocation  of  TALFF, 
the  apportionment  for  JVP,  the 
apportionment  for  DAP,  the  quarterly 
allowance  of  pollock  and,  if  applicable, 
as  further  identified  by  gear  type.  In 
establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species  or 
species  group  or  quarterly  allowance  of 
pollock  which  will  be  taken  as 
incidental  catch  in  directed  fishing  for 
other  species  in  the  same  regulatory 
area  or  district.  If  the  Regional  Director 
establishes  a  directed  fishing  allowance 
and  that  allowance  is  or  will  be  reached 
before  the  end  of  the  fishing  year  or, 
with  respect  to  pollock,  before  the  end 
of  the  quarter,  he  will  prohibit  directed 
fishing  for  that  species  or  species  group 
in  the  specified  regulatory  area  or 
district.  No  person  may  engage  in 
directed  fishing  in  violation  of  an 
applicable  notice.  If  directed  fishing  is 
prohibited,  the  amount  of  any  catch  of 
that  species  or  species  group  equal  to  or 
greater  than  the  amount  which 
constitutes  directed  fishing  may  not  be 
retained  and  must  be  treated  as  a 
prohibited  species  under  par.3graph  (e) 
of  this  section. 
.        *        •        *        ♦ 

(i)  Allowable  retention  of  pollock  roe. 
Pollock  roe  must  equal  no  more  than  10 
percent  of  the  total  round-weight 
equivalent  of  pollock  as,  calculated  from 
the  primary  pollock  product,  retained 
onboard  a  vessel  at  any  time  during  a 
fishing  trip. 

(1)  Fishing  trip.  For  purposes  of  this 
paragraph,  a  vessel  is  engaged  in  a 
single  fishing  trip  when  commencing 
fishing  until  the  transfer  or  offloading  of 
any  pollock  or  pollock  product  or  until 


the  vessel  leaves  the  regulatory  area 
where  fishing  activity  commenced, 
whichever  comes  first. 

(2)  For  purposes  of  this  paragraph, 
only  primary  products  other  than 
pollock  roe  are  used  to  calculate  round- 
weight  equivalents.  When  multiple 
products  are  produced  from  the  same 
fish,  only  one  of  those  products  may  be 
considered  as  a  primary  product. 
Remaining  product  type(8)  must  be 
designated  as  ancillary  products  in  the 
daily  cumulative  production  logbook 
required  under  \  672.5  of  this  part. 

(3)  Product-recovery  rates  used  to 
extrapolate  round-weight  equivalents. 
The  following  product-recovery  rates 
will  be  used  to  calculate  round-weight 
equivalents  of  primary  pollock  products: 

(i)  Pollock  surimi— 15  percent; 

(ii)  Pollock  fillets— 18  percent; 

(iii)  Pollock  minced  product — 17 
percent; 

(iv)  Pollock  meal— 17  percent;  and 

(v)  Pollock  headed  and  gutted— 50 
percent. 

(4)  Other  product-recovery  rates. 
Recovery  rates  for  products  not  listed 
under  paragraph  (i)(3)  of  this  section 
must  equal  or  exceed  the  product- 
recovery  rate  established  for  pollock 
surimi. 

(5)  Calculation  of  the  amount  of 
retainable  pollock  roe.  Round-weight 
equivalents  are  calculated  only  from  the 
primary  products  onboard  the  vessel.  To 
calculate  the  amount  of  pollock  roe  that 
can  be  retained,  first  calculate  the 
round-weight  equivalent  by  dividing  the 
total  amount  of  primary  product 
onboard  by  the  appropriate  PRR.  For 
example,  to  determine  the  round-weight 
equivalent  of  200  mt  of  pollock  surimi, 
divide  200  by  the  surimi  PRR  of  0.15.  The 
round-weight  equivalent  is  1,333.3  mt  of 
pollock.  To  determine  the  amount  of 
pollock  roe  that  can  be  retained, 
multiply  the  round-weight  equivalent 
(1,333.3  mt)  by  0.10.  The  result  is  133.3 
ml  of  pollock  roe,  the  amount  of  pollock 
roe  that  can  be  retained  onboard.  If 
there  is  more  than  one  primary  product, 
round-weight  equivalents  are  calciilated 
for  each  primary  product.  Round-weight 
equivalents  are  then  added  together, 
and  the  sum  multiplied  by  the  0.10  to 
determine  the  amount  of  pollock  roe  thst 
can  be  retained  onboard  the  vessel. 

PART  675-GROUNDFISH  RSHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

8.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

9.  in  J  675.7.  new  paragraph  (f)  is 
added  to  read  as  follows: 
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(f)  Retaia-  pollock  lOft  onboard  «- 
vessd  in  vMatkm  of  paragmpii  B7S.29()) 
of  this  part 

10.  In  S  875.20,  paragraph  (a)(2)(i)  is 
redesignated  as  paragraph  (aK^iii  a 
new  paragraiA  (•M2N4  is  added,  (he 
introductory  text  of  the  newty 
designated  paraj^ph  (a)(2)(ii)  it 
revised,  paragraphs  (a)(7)  and  (aH8)  are 
revised,  and  new  paragraph  (i)  is  added 
to  read  as  followr 

S67&20   QananllMitalioas. 

fa) 

(21*  •  • 

(i)  The  TAC  of  pollock  in  each 
suimrea  will  be  divided,  after 
subtraction  of  reserves,  into  two 
allowances.  The  first  aDowanoe  will  be 
available  for  directed  fishing  frmn 
January  1  through  April  15.  The  second 
allowance  will  be  available  fw  directed 
fishing  from  June  1  tfarou^  the  end  of 
the  fishing  year.  Within  any  fishing  year, 
unharvested  anuiunts  of  the  first 
allowance  will  be  added  to  the  second 
allowance,  and  harvests  in  excess  of  the 
first  allowance  will  be  deducted  from 
the  second  allowance. 

(if)  The  annual  determination  of  the 
TAC  for  each  target  species  and  the 
"other  species"  category,  the  division  of 
the  pollock  ^AC  into  seasonal 
allowances,  the  exceeding  of  diese 
specie*'  TACs  through  the 
apportionment  of  reserves,  and  the 
reapportionment  of  surplus  domestic 
annual  harvest  (DAH)  to  total  allowable 
level  of  foteign  firiung  (TAIfF)  «vill  be 
based  on  and  be  consistent  with  two 
types  of  information: 
*        •        •        *        • 

(7)  Notices.  As  soon  as  is  practicable 
after  October  1  of  each  year,  the 
Secretary,  after  consultation  witfi  the 
Council,  win  publish  a  notice  in  the 
Federal  Re^^ter  specifying  preliminary 
TAC  and  apportionments  thereof  into 
Reserve,  DAH.  DAP.  JVP.  and  TALFF 
amounts  for  each  target  species  and  for 
the  "other  species"  category  for  the  next 
calendar  year,  and  seasonal  allowances 


of  jxrilodi.  IHiblic  comment  on  these 
amoonts  will  be  accepted  by  dw 
Secretary  for  a  period  of  90  days  aHer 
tiie  amowits  have  been  pablished  in  the 
Fedenl  Ragisler.  The  Secretary  will 
consider  all  timely  comments  when 
determining.  After  consultation  with  the 
Council  fte  final  amwal  TAC  initial 
TAC  and  apportionnients  thereof  for 
each  target  species  and  the  "other 
speoes"  category,  and  seasonal 
allowances  of  poUock,  for  the  next  year. 
These  figures  wiU  be  published  as  a 
notice  in  the  Fadanl  Ragistar  as  soon  as 
practicable  after  December  15  and  made 
available  to  the  pubUc  through  other 
suitable  means  by  the  Regional  Director. 
(8)  If  the  Regimial  Director  determines 
that  the  amount  of  a  taiget  species  or 
"other  species"  category  apportioned  to 
a  fishery,  or  a  seasonal  allowance  of 
pollock,  is  likely  to  be  reached,  the 
Regional  Director  may  establish  a 
directed  fishing  allotvance  far  that 
species  or  species  group.  The  amount  of 
a  species  or  species  group  apportioned 
to  a  fishery  is'the  amount  annually 
spedfied  under  paragraph  (a)(7}  of  this 
section,  as  revised  by  inseason 
adjustments,  for  that  species  or  species 
group,  or  seasonal  allowance  of  pollock 
as  identified  by  subarea  and  as  further 
identified  acaMxiing  to  any  allocation 
for  TAUT,  the  apportionment  for  JVP. 
the  apportionment  for  DAP  and.  if 
applicable,  as  further  identified  by  gear 
t)iie.  In  establishing  a  directed  fishhig 
allowance,  the  Regional  Director  shall 
consider  the  amoimt  tA  that  species  or 
species  group  or  seasonal  allowance  of 
poUock  which  will  be  taken  as 
incidental  catch  in  directed  fishing  iot 
other  species  in  the  same  subarea.  If  the 
Regional  Director  establishes  a  directed 
fishing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year  or.  with  reqwct  to  pollock, 
before  April  15  or  the  end  of  the  fishing 
year,  he  will  pnriubit  directed  fishing  for 
that  species  or  species  group  in  the 
specified  subarea.  No  person  may 
engage  in  directed  fishing  in  violation  of 
an  applicable  notice.  If  directed  fishing 
is  prohibited,  the  amount  of  any  catdi  of 
that  species  or  species  group  equal  to  or 


greater  than  die  amount  whidi 
constitutes  directed  fishing  may  not  be 
retained  and  must  be  treated  as  a 
prohibited  species  under  paragraph  (c) 
of  this  section. 
•        •        •        *        * 

(j)  Allowable  retention  of  pollock  roe. 
Pollock  roe  must  equal  no  more  than  10 
percent  of  the  total  round-wei^t 
equivalent  (rf  pollock,  as  calculated  from 
the  primary  pollock  product  retained 
onboard  a  vessel  at  any  time  during  a 
fishing  trip. 

(1)  For  purposes  of  this  paragraph, 
only  one  primary  product  can  be  used  to 
calculate  the  roimd-wei^t  equivalent 
The  primary  prodoct  must  be 
distinguished  bom  ancillary  products  in 
the  daily  cumulative  production  logbook 
required  under  {  675.5  of  this  part 
Ancillary  products  are  those  such  as 
meal,  heads,  internal  organs,  pectoral 
girdles,  or  any  other  product  which  may 
be  made  from  the  same  fish  as  the 
primary  product.  "^ 

(2)  Product-recovery  rates  used  to 
extrapolate  round-weight  equivalents. 
The  following  product-recovery  rates 
will  beused  to  calculate  round-«veight 
equivalents  of  primary  pollock  products: 

(i)  Pollodc  surimi — ^15  percent 
(ii)  PoUock  fillets — 18  percent; 
(iii)  Pollock  minced  product — 17 

ptercent: 
(iv)  Pollock  meal — 17  percent:  and 
(v)  Pollock  headed  and  gutted — 50 

percent 

(3)  Other  product-recovery  rates. 
Recovery  rates  for  products  not  listed 
under  paragraph  0](2)  of  this  section 
must  equal  or  exceed  the  product- 
recovery  rate  establi^ed  for  pollock 
surimi. 

(4)  Fishing  trip.  For  purposes  of  this 
paragraph,  a  vessel  is  engaged  in  a 
single  fishii^  trip  when  commencing 
fishing  until  the  transfer  or  offloading  of 
any  poUock  or  poUock  product  or  until 
the  vessel  leaves  the  reporting  area 
where  fishing  activity  commenced, 
whidiever  comes  first. 

|FR  Doc.  90^1688  FiM  9-11-flO:  9^2A  am] 
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ADMINISTRATiVE  CONFERENCE  OF 
THE  UNITED  STATES 

Commlttet  on  Governmental 
Processes  and  Special  Committee  on 
Financial  Services  Regulation;  Public 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  I  (1988). 
Pub.  L  No.  92-463),  notice  is  hereby 
given  of  meetings  of  the  Committee  on 
Governmental  Processes  and  the  Special 
Committee  on  Financial  Services 
Regulation  of  the  Administrative 
Conference  of  the  United  States. 

Committee  on  Governmental  Processes 

Date:  Thursday.  September  27. 1990. 

Time:  2:00  PM. 

Location:  Administrative  Conference. 
2120  L  Street,  NW..  Suite  500, 
Washington,  DC  (Library,  5th  floor). 

Agenda:  The  committee  will  meet  to 
discuss  a  new  draft  report  on  electronic 
records  management  in  the  federal 
government,  prepared  by  Professor 
Henry  H.  Perritt  Jr.  of  Villanova 
University,  School  of  Law. 

Contact:  TiavxA  M.  Pritzker,  202-254- 
7020.         I 

Special  Cbmmittee  on  Financial 
Services  Regulation 

Date:  Ftiday,  October  12, 1990. 

Time:  10:30  AM. 

Location:  Skadden,  Arps,  Slate. 
Meagher  &  Flom,  919  Third  Avenue, 
rJew  York,  NY,  Conference  Room  43  A  & 
B. 

Contact:  Brian  C.  Murphy,  202-254- 
7020. 

Agenda:  The  Special  Committee  has 
scheduled  this  meeting  to  develop  a 
proposed  recommendation  dealing  with 
the  Administration  of  the  Securities 
Exchange  Act  of  1934  by  the  Federal 
Bank  Regulatory  Agencies,  based  on  a 
report  by  Professor  Michael  P.  Malloy, 
of  Fordham  University  School  of  Law. 
Copies  of  the  consultant's  report  and  the 
Committee's  draft  recommendation  may 


be  obtained  from  the  contact  person 
named  in  this  notice. 

Special  Committee  on  Financial 
Services  Regulation 

Date:  Friday,  October  19, 1990. 

Time:  10:00  AM. 

Location:  Administrative  Conference 
of  the  United  States,  2120  L  Street,  NW., 
Suite  500,  Washington,  DC  (Library,  5th 
floor). 

Agenda:  The  Special  Committee  has 
scheduled  this  meeting  to  develop  a 
proposed  recommendation  dealing  with 
Federal  Supervision  of  Safety  and 
Soundness  of  Government  Sponsored 
Enterprises,  based  on  a  report  by 
Thomas  H.  Stanton.  Esquire,  of 
Washington,  DC.  Copies  of  the 
consultant's  report  and  the  Committee's 
draft  recommendation  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

Contact:  Brian  C.  Murphy.  202-254- 
7020. 

Please  Note:  There  is  a  possibility  that 
budgetary  sequestration  may  require  the 
rescheduling  of  one  or  both  of  the  meetings  of 
the  Special  Committee  on  Financial  Services 
Regulation.  Please  contact  the  Administrative 
Conference,  at  (202)  254-702a  for 
confirmation  of  date  and  time. 

PubUc  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  one  day  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  the  meetings.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meetings  will  be  available  on  request. 
The  contact  persons'  mailing  address  is: 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  NW.,  Suite  500, 
Washington,  DC  20037.  Telephone:  202- 
254-7020. 

Dated:  September  11. 1990. 
Michael  W.  Bowers, 
Deputy  Research  Director. 
(FR  Doc.  90-21835  Filed  9-13-flO;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[DodietNa  90-177] 

Availability  of  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  To  Field  Test  Genetlcatty 
Engineered  Tobacco  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  We  are  advising  the  pubUc 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  the  Amoco 
Technology  Company  to  allow  the  field 
testing  in  Fayette  County,  Kentucky,  of 
tobacco  plants  genetically  engineered  to 
contain  a  gene  which  directs  additional 
synthesis  of  an  enzyme  having  an 
activity  already  present  in  the  parental 
plants.  The  assessment  provides  a  basis 
for  the  conclusion  that  the  field  testing 
of  these  genetically  engineered  tobacco 
plants  wiU  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  wiU  not  have  a  significant 
impact  on  the  quaUty  of  the  human 
environment.  Based  on  this  finding  of  no 
significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

addresses:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  avaUable  for 
public  inspection  at  Biotechnology. 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  MD.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACR 

Dr.  Michael  Schechtman, 
Biotechnologist.  Biotechnology  Permits. 
Biotechnology.  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  846, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD,  20782,  (301)  438-7612. 
For  copies  of  the  environmental 
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assessment  and  Bnding  of  no  significant 
impact,  write  Mr.  Clayton  Givens  at  this 
address.  The  environmental  assessment 
should  be  requested  under  permit 
number  90-135-02. 

SUPPLEMENTARY  INFORMATION:  The 
regulatkms  in  7  CFK  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906.  June 
16,1967). 

The  Amoco  Technology  Company,  of 
Naperville.  Illinois,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  tobacco 
plants  genetically  engineered  to  contain 
a  gene  which  directs  additional 
synthesis  of  an  enzyme  having  an 
activity  already  present  in  the  parental 
plants.  The  field  trial  will  take  place  in 
Fayette  County,  Kentucky. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  die  impact 
on  the  environment  of  releasing  the 
tobacco  plants  under  the  conditions 
described  in  the  Amoco  Technology 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by  Amoco 
Technology  Company,  as  well  as  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significanl  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  involved  in  primary 
metabolism  has  been  inserted  into  the 
tobacco  chromosome.  In  nature, 
chromosomal  genetic  material  from 
plants  can  only  be  transferred  to  other 


sexually  compatible  plants  by  cross- 
pollination.  In  this  field  test  trial,  all 
flowers  will  be  removed  before  they  are 
sexually  mature.  Therefore,  the 
introduced  gene  will  be  prevented  from 
spreading  to  other  plants  by  cross- 
pollination. 

2.  Neither  the  introduced  metabolic 
gene  itself,  nor  its  gene  product,  confers^ 
on  tobacco  any  plant  pest 
characteristics. 

3.  The  animal  fit)m  which  the 
metabolic  gene  was  isolated  is  not  a 
plant  pest,  a  pathogen,  or  a  common 
vector  of  human  disease. 

4.  The  vector  used  to  transfer  the 
metabolic  gene  to  tobacco  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is.  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  not  to 
be  pathogenic  to  any  susceptible  plants. 

5.  The  vector  agent  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  metabolic  gene  into  the  plant  cells, 
has  been  shown  to  be  eliminated  and  no 
longer  associated  with  the  transformed 
tobacco  plants. 

6.  Horizontal  movement  of  the 
introduced  gene  is  not  known  to  be 
possible.  The  vector  acts  by  delivering 
and  insertiitg  the  gene  into  the  tobacco 
genome  (i.e.,  chromosomal  DNA).  The 
vector  does  not  survive  in  the 
transformed  plants.  No  mechanism  that 
can  transfer  an  inserted  gene  from  a 
chromosome  of  a  transformed  plant  to  a 
chromosome  of  another  oi:gani8m  has 
been  shown  to  exist  in  nature. 

7.  The  polypeptide  produced  by  the 
introduced  metabolic  gene  possesses  an 
enzymatic  activity  already  present  in 
tobacco  plants,  lliis  activity  is  present 
in  most  Uving  organisms.  Neither  the 
polypeptide,  nor  the  plant  metabolite 
that  results  from  its  enzymatic  action,  is 
luiown  to  be  toxic  to  any  animal. 

8.  DNA  sequences  used  to  regulate 
expression  of  the  inserted  genes  in 
tobacco  are  derived  from  the  plant  pests 
Agwbacteiium  tumefaciens  and  the 
cauliflower  mosaic  virus.  These 
sequences  in  themselves,  however, 
encode  no  proteins,  and  confer  no  plant 
pest  related  property  on  the  recipient 
plants. 

9.  The  test  is  to  take  place  on  a  small 
field  site,  under  0.1  acre  in  size,  at  a 
research  facility  that  has  been  safely 
used  previously  for  tests  invtdving 
transgenic  plants.  The  site  has  good 
security:  public  access  is  restricted,  and 
full-time  employees  reside  near  the  test 
site. 


10.  At  the  conclusion  of  the  test,  all 
above-ground  vegetative  plant  material 
will  be  harvested  and  removed  from  the 
field  site,  and  any  remaining  plant 
material  killed  by  application  of 
herbicide.  The  site  will  be  monitored 
during  the  following  growing  season, 
and  any  volunteer  tobacco  that  may 
arise  will  be  killed  using  herbicide  as 
necessary. 
-  The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  national  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979,  and  44  FR  51272-51274, 
August  31, 1979). 

Done  in  Washington.  DC  this  10th  day  of 
September  1990. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  90-21717  Filed  9-13-90:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Sanctions  for  Violation  of 
Administrative  Protective  Order 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 


action:  Notice. 


EFFECTIVE  DATE:  September  14, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Powell,  Chief  Counsel  for 
Import  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-8916. 

SUPPLEMENTARY  INFORMATION:  The 

International  Trade  Administration,  U.S. 
Department  of  Commerce  (ITA).  wishes 
to  remind  those  members  of  the  bar  who 
appear  before  it  in  antidumping  and 
countervailing  duty  proceedings  of  the 
extreme  importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  pursuant  to 
administrative  protective  order  ("APO") 
during  the  course  of  those  proceedings. 
In  onler  that  the  gravity  with  whidi  ITA 
views  violadons  of  its  APO's  might  be 
better  appreciated,  ITA  is  publishing  the 
following  report  on  the  recent  allegation 


that  the  provisioes  of  an  ITA  APO  have 
been  violated. 

The  investigation  consisted  of  a  case 
in  which  counsel  for  petitioner  used 
proprietary  information  obtained  during 
an  administrative  review  in  maldng  a 
below  cost  allegation  in  a  later 
administrative  review. 

In  this  case  the  violation  resulted  from 
lack  of  due  care  in  upholding  obligations 
under  the  APO.  There  was  found  to  be 
no  harm  to  the  submitter  of  the 
information  because  there  was  no 
unauthorized  disclosure  of  the 
proprietary  infonmation  and  no  impact 
on  the  Department  of  Commerce's 
decision  to  initiate  a  below  cost 
investigation. 

The  specific  charge  that  we  have 
investigated,  and  action  that  we  would 
regard  as  a  violation  of  protective 
orders,  includes  the  following: 

1.  Making  a  bebw  cost  allegation  in 
one  administrative  review  based  on 
proprietary  information  obtained  in  a 
prior  administrative  review  of  the  same 
order. 

In  this  case,  the  individual  was  issued 
a  private  reprimand  which  warned  that 
future  violations  by  him  or  others 
associated  with  his  firm  could  be  treated 
more  severely. 

Serious  harm  can  result  from 
unauthorized  use  of  proprietary 
information  obtained  under  APO.  ITA 
will  continue  to  investigate  vigorously 
allegations  that  the  provisions  of  APO's 
have  not  been  faithfully  observed,  and  is 
prepared  to  impose  sanctions 
commensurate  with  the  nature  of  the 
violations,  including  letters  of 
reprimand,  denial  of  access  to 
proprietary  information,  or  debarment 
from  practice  before  the  ITA. 

This  notice  is  published  pursuant  to  19 
CFR  354.15(e)  of  the  Department's 
regulations. 
Roger  W.Wallace, 

Deputy  Undersecretary  for  International 
Trade. 
[FR  Doc  90-21764  Filed  9-13-00:  6:45  am] 
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Foreign  Trade  Zones  Board 

IOrderNo.4<71    | 

Temporary  Thne  Extension  of 
Authority  for  S(i>zones  1220, 122E. 
122F,  and  122H,  Corpus  Ctiristi,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  USC  81a-81u).  and 
the  Foreign  Trade  Zones  Board 
Regulations  (15  CFR  part  400).  the 
Foreign  Trade  Zones  Board  (the  Board) 
adopts  the  following  order. 


Whereas,  on  September  5, 1985,  the 
Board  conditionally  approved  an 

application  submitted  by  the  Port  of 

Corpus  Qiristi  Authority,  grantee  of  FTZ 
122.  whidi  included  conditional 
approval  for  foreign-trade  subzone 
status  at  the  manufacturing  plants  of 
Gulf  Marine  Fabricators,  Inc.  (SZ 121D), 
Berry  Contracting.  Inc.  (SZ  122E),  C.C 
Distributors,  Inc.  (SZ  122F), 
Compressors  of  Texas  (SZ  122G)  and 
Hitox  Corporation  of  America  (SZ  122H) 
in  Corpus  Christi,  Texas  (Board  Order 
310,  50  FR  38020.  9/19/95); 

Whereas,  the  foregoing  subzones 
were  approved  subject  to  restrictions 
including  a  iive-year  time  restriction 
(expires  9/5/90); 

Whereas,  the  Port  of  Corpus  Christi 
Authority  made  application  to  the  Board 
(FTZ  Docket  32-90,  filed  August  10, 1990, 
as  amended)  for  a  one-year  temporary 
time  extension  on  all  of  the  foregoing 
subzone  sites  except  122G,  while  an 
application  is  being  prepared  for  a 
longer-term  time  extension,  as  well  as 
removal  of  other  restrictions;  and, 

Whereas,  the  FTZ  Staff  has  conducted 
a  preliminary  review  and  finds  that  a 
temporary  extension  of  authority  for  the 
four  foregoing  sites  would  be  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subzones  122D, 
122E,  122F,  and  122H  is  extended  to 
September  5, 1991,  subject  to  all  of  the 
other  conditions  in  Board  Order  310. 

Signed  at  Washington,  DC  thia  Sth  day  of 
Septeml>er.  ISSa 
Frandfl  |.  SaUar, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board 

Attest 
lohn  J.  Da  Panto,  Jr., 
Executive  Secretary. 
[FR  Doc.  90-21667  Filed  9-18-90;  8:45  am] 
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International  Trade  Administration 
[A-588-S09] 

Final  Results  of  Antidumping  Duty 
Administrative  Review.  Color  Picture 
Tut>es  From  Japan 

AttENCY:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  On  January  18, 199a  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 


the  antidumping  duty  order  on  color 
picture  tubes  from  Japan.  The  review 
covers  Toshiba  Corporation,  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  June  30, 1987  throu^ 
Deceml>er  31, 1968.  We  preliminarily 
found  no  dumping.  We  gave  interested 
parties  an  opportimity  to  comment  on 
the  preliminary  results  and  on  the 
verification  reports.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  margin  from  that 
presented  in  our  preliminary  results. 

EFFECTIVE  DATE:  September  14, 199a 

FOR  FURTHER  MFORMATKM  CONTACT 

James  Teipstra  or  Shawn  Thompson, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-8830  or 
(202)  377-177a  respectively. 
SUPPLEMENTARY  INFORMATION: 
Badiground 

On  January  18, 1990,  the  Department 
published  in  the  Federal  Register  (55  FR 
1688,  January  18, 1990)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  color 
pictiire  tubes  (CPTs)  from  Japan  (53  FR 
430,  January  7, 1988).  The  Department 
has  now  completed  the  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipmenU  of  CPTs  which  during  the 
period  of  review  were  provided  for  in 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512, 
687.3513,  687.3514,  687.35ia  687.3518. 
and  687.3520.  The  corresponding 
Harmonized  Tariff  Schedule  (HTS) 
numbers  are  8540.11.00.10, 8540.11.0a2a 
8540.11.00.3a  8540.11.0a40, 8540.11.00.5a 
8540.11.00.60  and  8540.11.00.80.  CPTs 
that  met  the  narrative  description  of  the 
scope  of  the  order  also  were  imported 
during  the  period  of  review  under 
TSUSA  items  734.2012  and  687.5405.  The 
corresponding  HTS  numbers  are 
9504.ia00  and  8540.11.00.  The  TSUSA 
and  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  (CTVs)  or 
other  color  entertainment  display 
devices  intended  for  television  viewing. 

CPTs  which  are  imported  as 
incomplete  television  assemblies  that 
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contain  a  CFT  as  well  at  additional 
components  are  also  included  in  the 
scope  of  this  review  unless  both  of  the 
following  criteria  are  met:  (1)  The  CPT  is 
"physically  integrated"  with  other 
television  receiver  components  in  such  a 
manner  as  to  constitute  one  inseparable 
amalgam;  and  (2)  the  CPT  does  not 
constitute  a  si^iificant  portion  of  the 
cost  or  value  of  the  items  being 
imported.  CPTs  which  are  imported 
together  with  other  parts  as  incomplete 
television  assemblies  whether  shipped 
directly  from  Japan  or  through  Mexico 
are  included  in  the  scope  of  this  review. 
Incomplete  television  receiver 
assemblies  are  provided  for  in  TSUSA 
items  684.9656,  684.9658  and  684.9660. 
The  corresponding  HTS  item  number  is 
852ai0.80.45.  Incomplete  assemblies 
may  also  be  included  in  HTS  item 
number  852&10.80.50. 

Excluded  from  the  scope  of  this 
review  are  CPTs  which  are  shipped 
directly  from  Japan  and  imported 
together  with  other  parts  as  television 
receiver  kits  (which  contain  all  parts 
necessary  for  assembly  into  complete 
television  receivers).  However,  CPTs 
which  are  shipped  through  Mexico  and 
imported  together  with  other  parts  as 
television  receiver  kits  are  included  in 
the  scope  of  this  review. 

The  review  covers  one  manufacturer 
and/or  exporter  of  color  picture  tubes  to 
the  United  States,  Toshiba  Corporation, 
and  the  period  June  30, 1987  through 
December  31, 1988. 

Comparisons 

To  determine  whether  sales  of  CPTs 
from  Japan  to  the  United  States  were 
made  at  dumped  prices,  we  compared 
the  United  States  price  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Mariiet  Value"  sections  of  this  notice. 

For  the  purposes  of  making 
comparisons,  we  determined  that  the 
subject  merchandise  sold  by  Toshiba 
during  the  review  period  constitutes  two 
such  or  similar  categories:  14V  and  30V. 
With  regard  to  the  14V  CPTs,  Toshiba 
claimed  that  these  tubes  were  sold  to 
unrelated  purchasers  in  the  United 
States  for  use  in  video  games.  Because 
all  entries  were  liquidated  by  Customs 
and  because  Toshiba  claimed  that  these 
tubes  were  not  included  within  the 
narrative  description  of  the  scope  of  the 
antidumpting  duty  order.  Toshiba  did 
not  report  any  information  on  these  14V 
tubes.  On  May  1,  ig9a  Toshiba  formally 
requested  that  the  Department  clarify 
the  scope  of  the  order  with  respect  to 
these  tubes.  As  a  result  of  our  scope 
inquiry,  we  determined  that  these  tubes 
pn^rly  fell  writhin  the  scope  of  the 
antidumping  duty  order.  Because 


Toshiba  declined  to  report  additional 
sales  information  for  these  entries,  we 
have  used  best  information  available  to 
calculate  a  weighted-average  margin  for 
this  such  or  similar  category.  As  best 
information  available,  we  used  the  rate 
applied  to  Toshiba  in  the  less  than  fair 
value  investigation.  For  further 
discussion  of  this  issue,  see  DOC 
Position  to  Comment  1  in  the  "Interested 
Party  Comments"  section  of  this  notice. 
With  regard  to  the  30V  CPTs,  we 
calculated  a  weighted-average  margin 
for  this  such  or  similar  category,  as 
specified  below.  We  then  calculated  a 
single  weighted-average  margin  for  all 
exports  made  by  Toshiba  based  on  the 
separate  margins  found  for  each  such  or 
similar  category. 

United  States  Price 

We  based  United  States  price  on 
exporter's  sales  price  (ESP,  in 
accordance  with  section  772(c]  of  the 
Act,  because  all  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States. 

For  all  ESP  sales,  the  CPTs  were 
imported  into  the  United  States  and 
incorporated  into  CTVs  before  being 
sold  to  the  first  unrelated  party. 
Therefore,  it  was  necessary  to  construct 
a  selling  price  for  the  CPT  from  the  sale 
of  the  CTV.  To  calculate  ESP.  we  used 
the  packed,  f.o.b.  price  of  CTVs  to 
unrelated  purchasers  in  the  United 
States.  Based  on  our  findings  at 
verification,  we  adjusted  Toshiba's  data 
for  certain  minor  clerical  errors.  We 
made  deductions  for  discounts,  price 
and  per  unit  expense  adjustments, 
certain  promotional  expenses,  usance 
expense  incurred  by  Toshiba  Japan, 
foreign  inland  freight,  foreign  inland 
insurance,  U.S.  and  foreign  brokerage 
and  handling  charges,  ocean  fi%ight. 
marine  insurance,  U.S.  duty,  harbor 
maintenance  and  merchandise 
processing  fee8.,U.S.  inland  freight,  and 
U.S.  marine  and  inland  insurance. 

We  also  made  deductions,  where 
appropriate,  for  direct  selling  expenses 
incurred  by  or  for  the  account  of  the 
exporter  in  selling  CTVs  in  the  United 
States,  in  accordance  with  S  353.41(e)(2) 
(1990)  of  the  Department's  regulations. 
Direct  selling  expenses  included  U.S. 
credit  advertising,  flooring  expenses 
(expenses  incurred  by  Toshiba  to  have  a 
finance  company  collect  its  receivables), 
warranties,  and  royalties.  For  the 
preliminary  results,  credit  expense  was 
calculated  on  the  basis  of  invoice  price; 
however,  we  recalculated  this  expense 
using  the  invoice  price  less  price 
adjustments,  early  payment  discoimts, 
and  promotional  discounts.  Certain 
advertising  expenses  were  reported  on  a 
model-specific  basis;  however  we 


recalculated  advertising  on  a  prodiict* 
line  basis.  (See  DOC  Position  to 
Comment  11  in  the  "Interested  Party 
Comments"  section  of  this  notice.) 
Warranties  were  reported  as  an  average 
rate  for  all  models;  however,  we 
recalcidated  a  model-specific  rate 
because  specific  information  was 
available  and  we  consider  it  to  be  more 
accurate.  Royalties  and  certain 
promotional  expenses  were  reported  as 
indirect  selling  expenses;  however,  we 
did  not  include  them  in  the  ESP  cap 
because  we  found  them  to  be  directly 
related  to  the  sales  in  question. 

We  made  further  deductions  for 
indirect  selling  expenses,  in  accordance 
with  9  353.41(e)(2)  (1990)  of  the 
Department's  regulations.  Indirect 
selling  expenses  included  those  indirect 
expenses  incurred  outside  the  United 
States,  those  indirect  expenses  of  the 
related  reseller  in  the  United  States  and 
inventory  carrying  costs.  Inventory 
carrying  costs  reported  for  one  of 
Toshiba's  U.S.  sales  subsidiaries, 
Toshiba  America  (TAI),  were 
reclaculated  as  a  percentage  of  the  cost 
of  manufacture  of  CTV,  using  TAI's 
weighted-average  short-term  interest 
rate.  [See  DOC  Position  to  Comment  16 
in  the  "Interested  Party  Comments" 
section  of  this  notice.)  No  adjustment 
was  made  to  the  inventory  carrying 
costs  of  Toshiba's  other  U.S.  sales 
subsidiary,  Toshiba  Hawaii  (THI). 
because  Toshiba  did  not  separately 
identify  these  costs  in  its  response. 
Pursuant  to  {  353.41(e)(1)  of  the 
Department's  regulations,  we  also 
deducted  commissions  paid  to  unrelated 
parties. 

We  made  deductions  for  all  value 
added  to  the  CPT  in  the  United  States  in 
accordance  with  S  353.41(e)(3)  of  the 
Department's  regulations,  iliis  value 
added  consisted  of  the  costs  associated 
with  the  fransformation  of  the  CPT  into 
a  CTV,  all  movement  expenses  incurred 
in  the  United  States,  and  a  proportional 
amount  of  the  profit  or  loss  related  to 
these  costs.  Profit  or  loss  was  calculated 
by  deducting  all  production  and  selling 
costs  incurred  by  the  company  with 
respect  to  the  CTVs  from  the  invoice 
price  adjusted  for  discoimts,  price 
adjustments,  and.  in  the  case  of  TAI. 
certain  promotional  allowances.  The 
total  profit  or  loss  was  then  allocated 
proportionately  to  all  components  of 
cost.  The  profit  or  loss  attributable  to  (1) 
Production  and  movement  costs  in  the 
United  States,  and  (2)  the  portion  of 
selling  expenses  attributable  to  further 
manufacturing,  was  considered  to  be 
part  of  the  value  added  in  the  U.S. 
production. 


In  determining  the  costs  incurred  to 
produce  the  CTV,  we  included  (1)  The 
costs  of  production  for  the  chasis  and 
the  CPT  (which  was  the  submitted 
actual  cost  as  compared  to  the  transfer 
price  used  by  the  respondent);  (2) 
movement  and  inventory  carrying  costs 
for  these  components;  and  (3)  the  cost  of 
other  materials  (e.g..  the  cabinet  and 
other  parts),  fabrication,  general 
expenses,  and  kiterest  expenses 
attributable  to  the  production  of  the 
CTV  in  the  United  States.  The 
Department  rdied  on  the  cost  data 
provided  by  the  respondent,  except  as 
noted  below. 

We  used  best  information  available  in 
determining  the  cost  of  production  of 
component  parts  produced  by  either 
Toshiba  or  its  subsidiaries  because,  at 
verification,  Toshiba  was  unable  to 
substantiate  that  the  reported  transfer 
prices  for  these  parts  reflected  fair 
market  value.  Interest  expense  was 
revised  to  reflect  consolidated  interest 
expense  reduced  to  account  for 
inventory  carrying  costs  and  imputed 
credit  expenses.  In  order  to  facilitate  the 
calculations,  the  reported  quarterly 
costs  were  combined  into  weighted- 
average  annual  costs  for  the  period  of 
review  and  cooverted  at  an  annual 
average  exchange  rate.  In  addition, 
annual  corporate  selling  expenses  were 
allocated  to  all  of  Toshiba's  facilities 
involved  in  the  production  of  the 
finished  CTV  (i.e..  Toshiba  Japan 
(Toshiba).  Toshiba  Singapore  (TSP),  and 
Toshiba  Tennessee  (TNP)). 

The  reported  color  picture  tube  costs 
were  further  revised  as  follows:  (1) 
Corporate  general  and  administrative 
costs  were  revised  to  include  annual 
expenses  and  remove  business  tax 
expenses:  (2)  research  and  development 
costs  were  revised  to  reflect  annual 
costs;  (3)  'ETDG  EXPENSE'  and  "S.G.  & 
A."  were  removed  from  the  reported 
costs  as  they  were  included  in  selling 
expenses:  and  (4)  the  reported 
differences  in  merchandise  were  revised 
to  eliminate  the  yield  adjustment 
The  repcned  chassis  costs  were 
further  revisexl  as  follows:  (1)  Material 
costs  were  revised  to  account  for 
discrepancies  noted  at  verification;  (2) 
the  material  stage  variance  amounts 
were  added  to  the  material  costs;  (3)  the 
labor  and  overhead  costs  were  revised 
to  account  for  the  difference  in  labor 
hours  noted  at  verification:  (4)  the 
annual  overhead  rate  was  used  for  the 
overhead  rate;  (5)  the  production  date 
was  used  to  determine  the  monthly 
labor  rate;  (6)  the  reported  costs  were 
increased  to  account  for  certain  non- 
operating  expenses;  and  (7)  the  plant 
general  and  administrative  costs  were 


based  on  cost  of  sales  rather  than  cost 

of  manufacturira- 

The  reported  nirther  manufacturing 
costs  were  further  revised  as  follows:  (1) 
The  material  costs  were  revised  for 
discrepancies  noted  at  verification;  (2) 
an  adjustment  was  made  to  material 
costs  for  scrap  and  other  miscellaneous 
costs;  (3)  labor  and  overiiead  amounts 
were  adjusted  to  reflect  revised 
efficiency  ratios;  (4)  the  overhead  rate 
was  revised  to  include  the  depreciation 
of  the  molds,  dies,  jigs,  and  fixtures;  (5) 
patent  costs  were  reclassified  from 
selling  expenses  to  costs  of 
manufacturing;  (6)  plant  general  and 
administrative  costs  were  based  on  cost 
of  sales  instead  of  cost  of 
manufacturing;  and  [7]  non-operating 
expenses  were  revised  to  exclude 
currency  losses. 

Since  it  is  the  CTV  and  not  the  CPT 
that  is  ultimately  sold  in  the  United 
States,  a  proportional  amount  of  the 
CTV  indirect  selling  expenses  was 
allocated  to  the  CPT  based  upon  the 
costs  associated  solely  with  the  CPT  to 
the  total  CTV  cost.  Tlie  total  of  the 
indirect  selling  expenses  allocated  to  the 
CPT  formed  the  cap  for  the  allowable 
home  market  selling  expenses  offset 
under  i  353.S6(b)  of  the  Department's 
reguIati(His. 

Foreign  Market  Vahie 

In  calculating  FMV,  the  Department 
used  home  mariiet  prices  as  specified  in 
section  773  of  the  Act  FMV  was  based 
on  packed,  ex-factory  prices  to 
unrelated  purchasers  in  the  home 
market.  Based  on  our  findings  at 
verification,  we  adjusted  Toshiba's  data 
for  certain  minor  clerical  errors.  Where 
appUcable,  we  deducted  inland  freight 
discounts  and  rebates.  We  also 
deducted  the  home  maricet  packing  cost 
from  the  foreign  market  value  and 
added  U.S.  packing  cost 

Because  U.S.  price  was  based  on  ESP, 
we  made  further  deductions  from  the 
home  market  price,  where  appropriate, 
for  credit  expenses  and  royalties.  For 
the  preliminary  results,  credit  expense 
was  calculated  on  the  basis  of  invoice 
price  net  of  discounts  and  rebates; 
however,  we  recalculated  this  expense 
using  the  gross  invoice  price  for 
purposes  of  our  final  results.  During 
verification,  we  found  that  Toshiba's 
reported  discounts  were  granted  for 
prepayment  of  a  fixed  amount  against 
purchases  of  all  products;  as  such,  these 
discounts  could  not  be  tied  directly  to 
sales  of  the  CPTs  under  review.  We 
further  noted  that  both  prepayment 
discounts  and  rebates  were  applied  to 
the  invoice  amount  after  Toshiba  bad 
recorded  the  sale  in  its  accounts 
receivable.  Accordingly,  we  determined 


that  the  invoice  amount  without 
discounts  and  rebates  subtracted  is  the 
appropriate  basis  for  the  credit 
calculation  in  this  review.  In  addition, 
we  revised  the  credit  period  to  reflect 
the  time  between  the  date  of  shiprntent 
and  the  date  of  payment.  [See,  Comment 
9  in  the  "Interested  Party  Comments" 
section  of  this  notice.)  We  deducted 
indirect  selling  expenses  incurred  on 
home  market  sales  up  to  the  amount  of 
commissions  and  indirect  selling 
expenses  incurred  on  sales  in  the  U.S. 
market,  in  accordance  with  f  353.56(b) 
of  our  regulations. 

Where  appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
physical  differences  in  the  merchandise, 
in  accordance  with  section  773(a)(4)(C) 
of  the  Act. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Interested  Party  Catmnents 

We  received  case  briefs  and  rebuttal 
briefs  from  the  respondent  Toshiba 
Corporation,  and  from  the  petitioners, 
the  International  Association  of 
Machinists  and  Aerospace  Workers,  the 
International  Union  of  Electronic 
Electrical,  Technical,  Salaried  and 
Machine  Workers  [AFL-aO-CLC],  the 
United  Steel  workers  of  America  (AFL- 
CIO),  and  the  Industrial  Union 
Department  (AFL-CIO). 

Comment  1:  Petitioners  contend  that 
the  U.S.  Customs  Service  prematurely 
liquidated  a  large  number  of  CPTs  that 
they  contend  are  within  the  scope  of  the 
antidumping  duty  order.  Petitioners 
claim  that  this  premature  liquidation  has 
allowed  respondent  to  limit  the  scope  of 
this  review  to  its  advantage.  Petitioners 
maintain  that  this  error  has  caused  them 
substantial  harm  which  warrants  the 
dismissal  of  this  review  and  the 
reinstatement  of  the  existing  cash 
deposit  rate.  Barring  this,  petitioners 
contend  that  the  Department  should  (1) 
Order  the  reliquidation  of  the  applicable 
CPTs:  (2)  irxlude  these  units  in  the 
calculation  of  the  future  deposit  rate; 
and  (3)  reissue  instructions  to  Customs 
that  such  units  will  henceforth  be 
subject  to  suspension  of  liquidation.  If 
the  Department  does  not  use  any  of  the 
liquidated  models  in  its  analysis, 
petitioners  argue  that  the  cash  deposit 
rate  calculated  for  the  final  results 
should  apply  only  to  future  entries  of 
CPTs  covered  by  this  analysis  (i.e.,  30V), 
with  the  current  cash  deposit  rate 
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continuing  in  effect  for  CETs  of  ail  other 
screen  sizes. 

Respondent  contends  that  the 
majority  of  the  liquidated  tubes  were 
used  as  parts  for  video  games  and 
entered  under  TSUSA  number  734.2012. 
which  was  not  included  in  the  scope  of 
the  original  order.  Respondent  furtfier 
states  that  no  parties  involved  in  these 
sales  realized  that  these  tubes  might  be 
covered  by  the  antidumping  duty  order 
on  color  picture  tubes,  and  once 
respondent  and  the  importer  became 
aware  that  the  tubes  met  the  narrative 
description  of  the  scope  of  the  order, 
sales  of  \he  merchandise  ceased 
Accordingly,  respondent  argues  that 
because  the  entries  have  been 
liquidated  and  because  there  will  be  no 
future  sales  of  these  CFTs,  there  is  no 
reason  to  include  these  sales  in  the 
review. 

Regarding  reliquidation  of  these 
entries,  respondent  points  out  that  it  is 
long  standing  practice  that  liquidation  is 
final  on  all  parties  unless  a  valid  protest 
is  nied  and  upheld  administratively  or 
by  a  court.  Respondent  further  states 
that,  according  to  section  520(c)(1)  of  the 
Act,  entries  may  be  reliquidated  due  to 
clerical  error  up  to  one  year  only  in 
situations  adverse  to  the  importer. 

DOC  position:  We  agree  in  part  with 
respondent  and  in  part  with  petitioners. 
We  agree  with  respondent  that  the 
reliquidation  of  the  entries  in  question  is 
not  an  issue  in  this  review.  While  these 
entries  may  have  been  hquidated  due  to 
an  inadvertent  error,  section  520(c)(1)  of 
the  Act  permits  reUquidation  only  when 
clerical  mistakes  of  this  nature  are 
adverse  to  the  importer,  and  then  only 
within  one  year  from  the  time  that 
liquidation  occurred.  Because  the 
respondent  is  the  importer  and  this 
liquidation  is  not  adverse  to  its  interests, 
seciton  520(c)(1)  is  not  appUcable. 
Further,  liquidation  is  final  on  all  parties 
unless  contested  within  the  prescribed 
period,  and  there  is  no  indication  that 
liquidations  of  the  CPTs  in  question 
were  ever  protested. 

We  agree  with  petitioners  that  these 
tubes  are  within  the  scope  of  the 
antidumping  duty  order.  To  avoid  the 
possibility  of  any  future  recurrence  of 
this  situation,  we  have  reissued 
instructions  to  Customs  to  ensure  that 
all  entries  of  CPTs  that  fall  within  the 
narrative  description  of  the  scope  of  the 
antidumping  duty  order,  including  CPTs 
that  may  enter  as  parts  or  components 
for  video  games,  will  be  subject  to 
suspension  of  Uquidation. 

The  volume  of  sales  of  these  tubes  is 
so  large  in  relation  to  the  volume  of 
sales  of  the  30V  tubes  reported  by 
Toshiba  that  any  deposit  rate  based 
solely  on  the  saks  of  30V  tubes  would 


be  unrepresentative  of  Toshiba's  pricing 
practices  during  the  period  of  review. 
Consequently,  we  are  including  the 
sales  of  these  tubes  in  the  calculation  of 
the  future  deposit  rate  even  though  the 
entries  of  these  tubes  have  already  been 
liquidated.  Because  Toshiba  declined  to 
report  information  for  these  sales,  we 
used  best  information  available,  in 
accordance  with  section  77e(c)  of  the 
Act.  As  best  information  available,  we 
used  the  rate  applied  to  Toshiba  in  the 
less-than-fair-value  investigation. 

Comment  2:  Petitioners  contend  that 
the  Department  should  include  the 
liquidated  entry  of  CPTs  sold  as  samples 
in  its  calculation  of  a  future  cash  deposit 
rate.  Citing  Television  Receivers, 
Monochrome  and  Color  (CTVs)from 
Japan  (53  FR  4050.  February  11, 1988), 
petitioners  state  that  "goods  entered  for 
consumption  are  subject  to  an 
antidumping  finding  whenever 
ownership  transfers  fiom  the  exporter  of 
such  goods."  Petitioners  maintain  that 
the  Department  should  calculate  net 
prices  on  sample  CPTs  sold  to  the 
United  States.  Absent  sufficient 
information,  petitioners  argue  that  the 
Department  should  use  the  ad  valorem 
rate  applied  to  respondent  during  the 
less-than-fair-value  investigation  to  the 
hquidated  entry  of  sample  CPTs 
manufactured  by  respondent  and  utilize 
this  entry  in  the  establishment  of  a 
future  cash  deposit  rate. 

Respondent  contends  that  it  is 
irrelevant  whether  the  Department 
includes  its  one  sample  sale  in  the 
calculation  of  a  final  dumping  margin, 
since,  due  to  the  small  nimiber  of  units 
involved  and  the  small  number  of 
adjustments  which  would  have  been 
made  to  invoice  price,  this  sale  would 
not  affect  the  final  results  of  the  review. 

DOC  position:  We  agree  with 
respondent  that  inclusion  of  this  one 
sample  sale  in  the  calculation  of  the 
future  cash  deposit  rate  will  have  a 
minimal  effect.  However,  in  order  to  be 
consistent  in  our  treatment  of  hquidated 
entries  in  this  review,  we  have  included 
this  entry  in  our  analysis.  Because 
Toshiba  did  not  report  charges  and 
adjustments  for  this  sale,  we  used  best 
information  available,  in  accordance 
with  section  776(c)  of  the  Act.  Because 
this  entry  contained  30V  CPTs,  we  used 
the  weighted-average  margin  calculated 
for  the  other  30V  tubes  subject  to  this 
review  as  best  information  available. 

Comment  3:  Respondent  contends  that 
the  Department  should  rescind  its 
decision  to  include  profit  associated 
with  selling  expenses  in  the  deduction 
for  further  manufacturing  in  the  United 
States.  Respondent  asserts  that 
Commerce  specifically  addressed  this 
issue  in  the  less-than-fair-value 


investigation  {See,  final  determination. 
Color  Picture  Tubes  from  Japan,  52  FR 
44171, 44173.  November  18. 1987)  and  at 
that  time  concluded  that  profits  related 
to  selling  expenses  were  not  to  be 
considered  part  of  the  value  added  in 
the  United  States.  Respondent  further 
argues  that,  in  order  to  reach  its 
decision  in  the  less-than-fair-value 
investigation,  the  Department  relied  on 
the  plain  meaning  of  section  772(e)(3)  of 
the  Act  which  states  that  the  exporter's 
sales  price  shall  be  reduced  by  "any 
increased  value,  including  additional 
material  and  labor,  resulting  from  a 
process  of  manufacture  or  assembly 
performed  on  the  imported  merchandise 
*  *  *"  (emphasis  added).  Respondent 
contends  that  this  language  explicitly 
precludes  the  inclusion  of  selling 
expenses  (and  resulting  profits  or 
losses)  in  the  deduction  for  value  added. 

Respondent  also  asserts  that  the 
Department's  justification  for  its  change 
in  methodology  (i.e.,  "harmonizing"  the 
practices  used  in  both  investigations 
and  administrative  reviews)  is  invalid, 
since,  in  its  notice  of  the  prehminary 
results  of  this  review  published  in  the 
Federal  Register,  the  Department  did  not 
cite  any  specific  cases  in  which  profits 
related  to  selling  expenses  were 
included  in  the  value  added  calculation. 
Respondent  contends  that  the  only  case 
in  which  the  Department  did  indicate 
that  it  used  this  methodology,  Forklift 
Trucks  Circumvention  Decision 
covering  forklift  trucks  fi'om  Japan  (52 
FR  50260,  Dec.  5. 1989),  does  not  apply  to 
cases  involving  further  manufacturing 
since  the  methodologies  for  the 
calculation  of  ESP  and  for  the 
determination  of  circumvention 
implement  different  sections  of  the  Act. 
Respondent  maintains  that  these 
sections  were  enacted  for  wholly 
different  piuposes  and  use  dissimilar 
language.  Respondent  further  argues 
that  this  change  in  methodology  has  no 
basis  in  legislative  history. 

Additionally,  respondent  claims  that 
the  change  in  methodology  unfairly 
penalizes  foreign  producers  since  the 
methodology  used  in  the  final 
determination  of  sales  at  less-than-fair- 
value  de  facto  instructed  respondent 
how  to  price  in  order  to  be  in  accord 
with  the  Department's  interpretation  of 
the  law. 

Petitioners  contend  that  the 
Department  properly  allocated  profit  to 
U.S.  value  added  operations.  Petitioners 
argue  that  inclusion  of  seHing  expenses 
in  value  added  reflects  commercial 
reality  since  selling  expenses  add  value 
or  utility  to  the  CFT  and  that  respondent 
incurs  these  expenses  with  the 
expectation  of  making  a  profit  on  the 


final  product.  Petitioners  further  argue 
that  the  statute  and  legislative  history 
do  not  limit  value  added  solely  to  post- 
importation  manufacturing  and 
assembly  expenses.  Petitioners  contend 
that  Congress  did  not  expUcitly  limit 
"increased  value,"  and  the  profit 
associated  thereto,  to  "additional 
material  and  labor."  Finally,  petitioners 
argue  that  the  Department's 
methodology  is  consistent  with  prior 
administration  precedent  by  citing 
recent  decisions  in  the  circumvention 
inquiry  on  Forklifts  from  Japan  (54  FR 
50260,  Dec.  5, 1989)  and  in  the  less-than- 
fair-value  investigation  on  Certain  Small 
Business  Telephone  Systems  from 
Korea  (54  FR  53141.  Dec.  27. 1989). 

DOC  position:  We  agree  with 
petitioners.  As  we  explained  in  the 
preliminary  results,  since  the  time  of  the 
final  determination  in  the  less-than-fair- 
value  investigation,  we  have 
reevaluated  oar  methodology  on  the 
calculation  of  value  added  to  a  product 
after  importation.  While  the 
methodology  used  in  the  less-than-fair- 
value  investigation  is  one  permissible 
approach  under  the  Act  after  a  thorough 
review  of  the  statute  and  its  legislative 
history,  we  have  subsequently 
concluded  that  "increased  value"  should 
be  interpreted  to  include  all  expenses 
incurred  in  the  United  States.  Aside 
from  standardizing  our  practice  within 
the  Department,  this  methodology  more 
equitably  allocates  any  profit  or  loss 
associated  with  further  manufacturing 
after  importation  and  therefore  results  in 
a  fairer  comparison  of  U.S.  price  and 
foreign  market  value.  Thus,  as  we 
reasoned  in  the  preliminary  results,  the 
profit  or  loss  attributable  to  selling 
expenses  incurred  in  the  United  States, 
as  well  as  additional  material  and  labor 
specifically  addressed  in  the  statute,  is 
part  of  the  value  added  after 
importation. 

Comment  *  Respondent  maintains 
that  the  Department  should  use  the 
transfer  price  of  the  CPT  to  allocate 
profit.  Respondent  argues  that  the 
transfer  prioe  is  valid  for  three  reasons: 
(1)  It  is  the  price  on  which  duties  and 
taxes  are  paid,  inventory  is  valued,  and 
the  price  to  the  first  unrelated  customer 
is  determined;  (2)  there  is  nothing  in  the 
statute  or  regulations  that  precludes  the 
use  of  the  transfer  price,  especially  (as 
in  this  case)  when  it  is  above  the  cost  of 
production;  and  (3)  it  is  considered 
legitimate  by  the  U.S.  Customs  Service 
and  the  IRS.  which  routinely  review 
intra-company  transfer  prices  to  ensure 
that  they  reflect  market  prices,  and 
which  have  the  ability  to  impose  both 
civil  and  criminal  penalties  for  arbitrary 
manipulation  or  artificial  depression  of 


prices.  Respondent  contends  its  use  of 
the  transfer  price  does  not 
disproportionately  allocate  profit  to  the 
CPT.  Respondent  believes  profit  should 
be  included  in  all  components. 
Respondent  advocates  subtracting  the 
portion  of  profit  included  in  the  transfer 
price  of  the  CPT  [i.e.,  the  amount  by 
which  the  transfer  price  exceeds  cost  of 
production)  fi-om  the  total  CTV  profit 
and  then  applying  the  profit  related  to 
the  transfer  price  directly  to  the  CPT; 
the  remaining  profit  should  be  allocated 
to  further  manufacturing  on  the  basis  of 
the  ratio  of  further  manufacturing  cost  to 
total  costs. 

Petitioners  contend  that  the 
Department  properly  used  CPT  cost  to 
calculate  the  profit  attributable  to  the 
value  added  by  the  U.S.  operations 
because  cost  data  is  more  objective, 
allowing  for  less  manipulation. 
Petitioners  state  that  tiie  respondent  has 
made  contradictory  assertions  in  its 
previous  submissions  by  regarding 
transfer  prices  as  less  preferable  than 
selling  prices  to  unrelated  parties  in 
calculating  profit  and  by  submitting 
transfer  prices  which  are  less  than  the 
cost  of  productioa  Petitioners  further 
argue  that  the  use  of  transfer  prices 
would  allow  respondent  to  manipulate 
the  profit  on  the  CPT,  as  well  as  the  net 
CPT  price,  by  merely  changing  the 
transfer  prices  of  the  CTV  components. 
DOC  position:  Consistent  with  prior 
practice,  we  used  cost  of  production  as 
the  basis  for  calculating  profit  on  the 
sale  of  the  color  television  set  We  do 
not  normally  accept  transfer  prices 
between  related  parties  because  such 
prices  may  be  estabUshed  by  a  company 
for  a  variety  of  corporate  purposes  and 
may  not  reflect  actual  cost  experience. 
The  fact  that  taxes  or  duties  may  be 
levied  on,  or  inventory  valued  at,  the 
transfer  price  does  not  in  itself  indicate 
that  these  prices  reflect  actual  cost 
Moreover,  the  alleged  use  of  transfer 
price  by  the  U.S.  Customs  Service  or  the 
IRS  does  not  necessitate  that  the 
Department  use  transfer  prices  in 
reviewing  antidumping  duty  orders. 
Therefore,  to  calculate  the  profit  from 
the  sale  of  the  CTV,  we  used  the  actual 
cost  of  all  components. 

Comment  5:  Respondent  contends 
that  for  purposes  of  selecting  the  most 
similar  merchandise,  the  CPT  models 
containing  a  "|ZH"  tube  are  equally 
similar  to  the  CPT  models  contahiing  a 
"ITS"  tube.  Respondent  claims  that  the 
only  difference  between  the  JZH  and  the 
JTS  tubes  is  the  maximum  anode  voltage 
to  be  appHed  to  the  picture  tube. 
Respondent  further  states  that  this 
difference  is  not  physical  and  does  not 
result  in  any  difference  in  the  cost  of 


production.  Therefore,  respondent 
claims  that  all  CPSs  sold  in  the  United 
States  can  be  compared  to  home  market 
CPTs  containing  either  the  JZH  tube  or 
the  ITS  hjbe. 

DOC  position:  We  disagree  with 
respondent.  All  of  the  models  sold  in  the 
United  States  contain  ITS  hibes.  At 
verification  we  examined  potential 
comparison  models  and  determined  that 
models  sold  in  the  home  market 
containing  the  ITS  tubes  were  the  most 
similar  based  upon  review  of  the 
technical  information  contained  on  the 
bills  of  material  for  each  model.  Toshiba 
has  provided  no  information  to 
demonsti-ate  that  the  difference  between 
the  ITS  and  the  IZH  hibes  [i.e.,  the 
anode  voltage)  is  not  a  physical 
characteristic  of  the  merchandise. 
Moreover,  the  type  of  tube  used  in  thp 
CPT  is  not  the  sole  physical 
characteristic  used  to  determine  product 
similarity.  The  models  sold  in  the  United 
States  had  deflection  yokes  and 
convergence  purity  magnets.  None  of  the 
models  sold  in  the  home  market 
containing  the  JZH  tube  was  sold  with  a 
deflection  yoke  or  a  convergency  purity 
magnet.  ConsequenUy,  models 
containing  the  IZH  tube  were  not  used 
in  our  analysis. 

Comment  6:  Petitioners  allege  that  in 
its  questionnaire  response,  respondent 
incorrectly  reported  amounts  paid  for 
U.S.  customs  duties.  Petitioners  state 
that  the  correct  duty  rate  for  imports  of 
color  picture  tubes  is  15  percent  ad 
valorem.  On  one  entry,  respondent 
reported  an  import  duty  of  less  than  15 
percent  of  the  entered  value:  on  the 
remaining  four  entries,  respondent 
reported  that  it  paid  no  U.S.  customs 
duties. 

With  respect  to  the  one  entry  for 
which  respondent  reported  an  import 
duty  of  less  than  15  percent,  petitioners 
argue  that  respondent  has  failed  to 
justify  its  reported  duty  amounts. 
Petitioners  note  that  this  entry  was 
made  prior  to  the  temporary  duty 
suspension  period  claimed  by 
respondent  and  they  state  that 
examination  of  documents  at 
verification  confirmed  that  respondent 
paid  duties  of  15  percent  on  other  CPT 
entries.  Petitioners  therefore  feel  that 
the  Department  should  apply  the 
verified  15  percent  rate  to  this  entiy. 
Regarding  the  entries  for  which  no 
duty  was  reported,  petitioners  point  out 
that  for  one  entry  documents  obtained 
at  verification  show  that  duty  was 
assessed.  Petitioners  argue  that  in  cases 
in  which  respondent  has  applied  for,  but 
not  yet  received,  a  refund  for  these 
duties,  the  Department  should  apply  the 
policy  followed  in  Mechanical  Transfer 
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Presses  fklTP^fromfapm.  SS  FK  336 
QamMiy  4.  lao^  to  wUcli  the 
DepartBcnt  did  not  allow  naliqaidated 
dataislar  rebate  of  cotoms  dn^  since 

there  was  no  guarantee  that  the 
importer  woald  receive  the  reported 
import  duty  refunds. 

Respondent  nia<nh»hf  that  it  correctly 
reported  doty  amoonts.  With  respect  to 
the  entry  for  which  it  reported  less  than 
15  percent  duty,  respondent  maintains 
that  it  wei^t-aven^ed  actaal  doty 
amounts  assessed  because  the  shipment 
contained  CPTs  which  entered  under 
two  sepsrate  TSUSA  numbers:  687.3518 
(CPTs)  entering  alone,  assessed  at  a  15 
percent  rate)  and  684.9660  (CPTs 
entering  joined  with  other  TV 
subassemblies,  assessed  at  a  5  percent 
rate).  Respondent  therefore  argues  that 
the  Department  should  use  the  amounts 
reported  in  its  response. 

Regarding  the  entries  for  which  it 
reported  zero  duty,  respondent  admits 
that  it  paid  a  15  percent  duty  on  several 
entries,  including  the  entry  cited  by 
petitioners.  However,  respondent 
maintains  that  it  expects  the  final  duty 
to  be  zero  based  on  an  amendment  in 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1968  (1988  Act). 
Respondent  states  that  it  has  already 
received  a  refund  for  duties  paid  on  one 
entry  and  expects  the  duties  paid  on  the 
remaining  entries  for  which  it  reported  a 
zero  rate  to  be  refunded  in  full. 
Therefore,  respondent  argues  that  the 
zero  duty  is  ap[»opriate. 

DOC  position:  We  agree  with 
respondent  With  regard  to  the  one  entry 
for  which  respondent  reported  a 
weighted-average  duty,  respondent  was 
able  to  substantiate  that  this  amount 
was  based  on  duties  actually  assessed 
by  Customs  and  paid  by  Toshiba.  With 
regard  to  the  entries  for  which 
respondent  claimed  no  duty,  we  also 
determined  diat  respondent  has 
adequately  supported  its  claim.  This 
situation  is  clearly  distinguishable  from 
that  in  MTPs,  because  in  this  case 
rebate  of  customs  doty  is  guranteed  by 
section  1719  of  the  1968  Act. 
Furthermore,  unlike  MTPs.  respondent 
has  been  able  to  demonstrate  diat  a 
refund  of  customs  duty  has  been  granted 
for  one  of  the  relevant  entries. 
Therefore,  for  purposes  of  the  final 
results,  we  have  accepted  all  customs 
duties  as  reported. 

Comment  7:  Petitioners  contend  that 
respondent  did  not  report  either  harbor 
maintenance  or  merchandise  processing 
fees  paid  on  each  entry  of  color  picture 
tubes.  Petitioners  note  that  payment  of 
these  fees  is  required  by  U.S.  law  and 
maintains  that  the  Department  riioald 
indude  these  fees  in  its  calcalatioda  of 
■  U.S.  import  duuges. 


Responds!!  states  that  these  fees 
inadvertently  were  not  added  to  the 
import  charges  reported  for  the  CFT.  For 
pivposes  of  the  final  resohs.  respondent 
agrees  that  these  fees  riioald  be 
included  in  these  charges.  Respondent 
also  notes  that  harbor  maintenanoe  and 
merchandise  processing  fees  were 
correctly  reported  for  other  components 
imported  by  its  mamrfwctiiring  Iscility, 
TNP. 

DOCpoutioa:  We  agree  diat  both 
harbor  maintenance  and  merchandise 
processing  fees  should  be  biduded  in 
the  calculation  of  import  charges  for  the 
CPT.  We  have  made  the  appropriate 
calculations  for  the  final  results. 

Comment  8:  Petitionos  contend  that 
respondent  incorrectly  calculated  VS. 
inland  freight  from  the  factory  to  its 
warehouses.  Petitioners  argue  that, 
because  the  per  container  cost  charged 
to  respondent's  sales  subsidiary  varies 
widely  by  destination,  calculation  of  a 
weighted-average  model-by-model  ' 
freight  cost  is  inappropriate.  Petitioners 
state  that  because  the  difference  in 
freight  costs  has  a  direct  bearing  on  the 
profit  earned  on  each  sale,  which  in  turn 
directly  affects  the  calculation  of  net 
U.S.  price  for  the  CPT,  the  most 
appropriate  method  to  calculate  inland 
freight  from  the  factory  to  the 
warehouse  is  by  calcidating  actual  costs 
on  sale-by-sale  basis. 

Respondent  contends  that  its  inland 
freight  calculation  is  reasonable. 
Respondent  argues  that  freight  bom  a 
manufacturing  facility  to  a  warehosue  is 
an  indirect  expense  because  it  is  prior  to 
the  sale  to  the  uruelated  U.S.  customer. 
Respondent  further  argues  that  it  does 
not  ordinarily  maintain  frei^t  charges 
by  destination.  Finally,  respondent 
maintains  that  in  antidumping  cases 
freight  is  a  charge  that  normally  is 
deducted  on  an  average  basis. 

DOC  position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  freight  rates  varied  by  the 
destination  of  the  merchandise.  Because 
this  charge  varies  by  location  of  the 
warehouse  and  not  by  the  model 
shipped,  we  have  determined  that  it  is 
more  accurate  to  calculate  an  inland 
freight  expense  based  upon  actual 
charges  incurred  for  each  of  the 
warehouses.  We  have  made  the 
appropriate  recalculations  for  purposes 
of  the  final  results. 

We  disagree  widi  respondent  that  the 
fact  this  frei^t  charge  is  incurred  prior 
to  the  sale  to  the  first  unrdated 
customer  should  alter  our  allocation 
methodology.  Furthermore,  as  described 
above,  we  noted  that  respondent's 
books  contain  suffident  detail  to 
identify  this  cost  FinsOy,  we  reject 
respondent's  assertion  diat  freight 


expenso  ia  "noraiayy^  dedaded  on  an 
avenge  basis;  w»  generally  dednd 
fieigbt  expense  on  the  basis  upon  M^ncb 
it  is  actually  inetored  (/.'e..  on  i 
shipment-by-shipment  basis). 

Commeot  9:  Respondent  contends  that 
the  Department  should  change  both  the 
interest  rate  used  and  the  period 
covered  for  purposes  oi  calculating 
credit  expense  assodated  with  sales 
both  in  the  home  maricet  and  in  the 
United  States.  Respondent  argues  that  in 
the  original  CPT  investigation  the 
Department  used  the  consolidated  short- 
term  interest  rate  of  the  parent  company 
as  the  appropriate  interest  rate  in  its 
derivation  of  credit  expense  Cor  related 
companies.  Respondent  therefore, 
maintains  that  die  Department  should 
use  the  consolidated  rate  in  order  to  be 
consistent  with  past  practice. 
Respondent  also  contends  that  the 
credit  period  should  be  changed  to 
reQect  the  number  of  days  between  the 
date  of  shipment  and  date  of  payment 
because  the  credit  period  does  not 
commence  until  the  merchandise  is  - 
shipped. 

Petitioners  also  contend  that  the 
Department  should  change  both  the 
interest  rate  used  in  the  calculation  of 
U.S.  credit  expense  for  one  of  Toshiba's 
U.S.  sales  subsidiaries  (TAI)  snd  the 
length  of  the  credit  period.  Petitioners, 
however,  argue  that  the  most 
appropriate  interest  rate  is  the 
weighted-average  rate  based  on  all 
short-term  borrowings  by  TAI  because  it 
reflects  the  costs  incurred  by  TAI  in 
financing  receivables  an  sales  in  the 
United  States.  Petitioners  daim  that 
respondent  omitted  certain  interest 
expenses  in  the  calculation  of  TAI's 
average  short-term  interest  rate,  and 
therefore  the  Department  should 
calculate  sale^y-sale  credit  costs  based 
on  a  rate  which  takes  these  expenses 
into  account  Petitioners  maintain  that  in 
the  lesfr-than-fair-value  investigation  the 
Department  used  the  average  short-term 
corporate  interest  rate  imly  in 
calculating  expenses  on  related  party 
transactions  between  a  company  and  its 
subsidiaries.  Regarding  the  credit 
period,  petitioners  also  state  that  the 
Department  should  compote  credit 
expenses  based  on  the  actual  days  from 
the  date  fA  shipment  to  date  of  payment 

DOCpositkuKWe  agree  with 
petitioners.  Because  TAI  is  financing  its 
recdvabies  through  it  short-term 
borrowings,  it  is  TATs  wei^ted-average 
short-term  interest  rate  that  most 
accurately  reflects  credit  expense.  For 
purposes  of  the  final  resiilts.  we  have 
used  this  rate  which  was  reported  by 
Toshiba  in  its  questionnaire  response. 


revised  to  reflect  all  short-term 
borrowings  verified  by  the  Department 

We  agree  with  both  petitioners  and 
respondent  regarding  the  length  of  the 
credit  period.  For  purposes  of  the  final 
results,  the  credit  period  for  both  the 
home  market  apid  U.S.  market  reflects 
the  time  betwlejen  shipment  and  payment 
by  the  customer.  In  our  preliminary 
results,  credit  expense  for  U.S.  sales 
was  based  on  the  period  between 
shipment  and  payment  and  was  not 
revised;  for  home  market  sales  it  was 
based  on  the  period  between  sale  and 
payment  and  was  revised.  Toshiba 
claimed  an  average  of  five  days 
between  completion  of  production  and 
shipment  for  home  market  sales  as  part 
of  its  credit  expense.  In  our  preliminary 
results,  we  recalculated  the  credit  period 
for  home  market  sales  to  reflect  more 
accurately  this  additional  claimed  cost 
to  the  company.  At  verification,  we 
reviewed  the  dompany's  records  and 
determined  that  no  credit  expense  was 
incurred  for  this  period  because 
production  was  completed  after  the  date 
of  sale  for  all  products  used  for 
comparison.  We  revised  the  credit 
period  accordingly. 

Comment  10;  Petitioners  claim  that 
respondent  incorrectly  calculated  credit 
expense  for  certain  of  its  U.S.  sales.  In 
addition  to  noting  several  mathematical 
errors,  petitioners  point  out  that  for  one 
sale  respondeat  didMiot  include  flooring 
expenses  in  its  sales  listing,  although  it 
was  noted  in  the  verification  report  that 
respondent  incurred  flooring  expenses 
for  that  sale.  Furthermore,  petitioners 
observe  that  the  credit  period  for  certain 
additional  sales  should  be  revised 
because  respondent  submitted  revised 
dates  of  payment  for  those  sales. 
Petitioners  maintain  that  these  errors 
and  corrections  should  be  taken  into 
account  for  purposes  of  the  final  results 
of  this  aaministrative  review. 

Respondedt  maintains  that,  with  the 
exception  of  two  observations,  its 
reported  credit  expenses  are  calculated 
correctly.  Respondent  notes  that  for 
several  sales  it  incorrectly  reported  the 
collection  date.  However,  respondent 
maintains  that  it  used  the  correct  date  in 
its  credit  calculation  and  that  the 
Department  verified  this  date  for  one 
sale  at  TAI.  For  the  two  sales  for  which 
credit  was  cakulated  incorrectly, 
respondent  states  that  the  credit  figures 
should  be  recalculated. 

Regarding  petitioners'  comment  on 
flooring  expenses,  respondent  maintains 
that  the  verification  report  is  incorrect 
end  that  no  flooring  expenses  were 
incurred  on  the  sale  in  question.  In 
support  of  thii  point,  respondent 
submitted  sales  documents  showing  that 


payment  was  not  billed  to  a  flooring 
company. 

DOC  position:  For  purposes  of  the 
final  results,  we  have  recalculated  credit 
to  reflect  both  the  revised  payment  days 
and  the  miscalculations  made  by 
respondent.  Regarding  flooring 
expenses,  we  have  reviewed  documents 
taken  at  verification  and  agree  that 
respondent  correctly  reported  that  no 
flooring  expenses  were  incurred  on  the 
sale  in  question. 

Comment  11:  Respondent  argues 
that  the  Department  should  not  allocate 
advertising  expenses  on  a  model- 
specific  basis.  Citing  the  final  results  of 
the  administrative  review  on  CTVs  from 
Japan  (54  FR 13922,  AprU  6, 1989), 
respondent  contends  that  the 
Department  no  longer  requires  the 
submission  of  advertising  on  a  more 
detailed  level  than  product-line. 
Respondent  argues  that  the  reasoning  in 
the  final  results  of  the  CTV 
administrative  review  applies  in  this 
situation,  because  it  does  not  maintain 
model-by-model  advertising  and 
because  the  wide  shift  in  expenses  as  a 
percentage  of  sales  for  the  two  semi- 
annual fiscal  periods  evidences  the 
distortive  nature  of  the  calculation  of 
advertising  expense  on  a  model-specific 
basis.  As  a  final  point,  respondent 
contends  that  advertising  for  Carver 
Sound  products  benefits  not  only  the 
specific  models  advertised  but  also 
Toshiba  TVs  as  a  whole.  Therefore, 
respondent  feels  that  it  is  most 
appropriate  to  allocate  advertising  over 
total  TV  sales. 

Alternatively,  respondent  argues  that 
even  if  the  Department  does  not  follow 
its  current  practice  and  continues  to 
allocate  advertising  expense  to  both  30V 
CTVs  and  Carver  Sound  products,  the 
Department  should  accord  different 
treatment  to  Carver  Sound  products. 
Respondent  maintains  that  this 
expenses  was  abnormally  high  due  to 
the  fact  that  Carver  Sound  products 
were  new.  Therefore,  respondent 
maintains  that  these  costs  should  be 
treated  as  start-up  costs  and  should  be 
allocated  over  all  sales,  not  just  sales  of 
Carver  Sound  products.  However, 
respondent  also  argues  that  if  this 
expense  is  allocated  solely  to  sales  of 
Carver  products,  the  Department  should 
use  the  expense  to  sales  ratio  for  the 
second  half  of  the  fiscal  year  as 
experience  for  the  entire  year,  since  low 
sales  in  the  first  half  of  the  year  distort 
the  ratio. 

Petitioners  contend  that  the 
Department  has  properly  allocated 
advertising  expenses  to  sales  of  specific 
models.  Petitioners  note  that  respondent 
has  characterized  Carver  Sound 


products  as  a  distinct  produd  line  and 
runs  advertisements  specific  to  Carver 
Sound  models.  Petitioners  alleged  that 
respondent's  suggestions  for  treatment 
of  Carver  Sound  advertising  constitute  a 
new  argimient  and  that  respondent  has 
made  these  suggestions  in  order  to 
continue  to  understate  its  actual 
advertising  expense  on  the  CTV  models 
under  review  because  alternative  ratios 
listed  in  the  verification  report  are 
higher  than  those  reported  in  its 
submission.  With  regard  to  the  original 
methodology  used  to  report  advertising 
expense  for  Carver  Sound  products, 
petitioners  contend  that  respondent  has 
incorrectly  calculated  this  ratio  by 
dividing  the  expense  incurred  in 
October  throu^  December  by  the 
estimated  sales  amount  of  Carver  Sound 
Products  during  the  period  October  1988 
through  March  1989.  Petitioners  argue 
that  expenses  during  a  period  should  be 
allocated  over  sales  during  the  same 
period.  Therefore,  petitioners  state  that 
the  Department  should  calculate 
advertising  expense  for  Carver  Sound 
Products  based  on  the  ratio  of  sales  to 
expense  for  the  period  April  through 
December  1988. 

DOC  position:  We  agree  with 
respondent  that  the  wide  shift  in  Carver 
Sound  products  advertising  expenses  as 
a  percentage  of  Carver  Sound  products 
sales  for  the  two  semi-annual  fiscal 
periods  evidences  the  distortive  nature 
of  calculating  advertising  expenses  on  a 
model-specific  basis  in  this  review.  In 
Television  Receivers  Monochrome  and 
Color,  From  Japan;  Final  Result  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  To 
Revoke  in  Part,  54  FR  at  35523  (August 
28, 1989).  we  determined  that  model- 
specific  allocation  can  lead  to 
inaccurate  and  erratic  results.  Our 
determination  in  that  review  is 
applicable  to  this  case  because 
Toshiba's  reported  model-specific 
advertising  expenses  are  not  reflective 
of  the  company's  TV  advertising 
experience.  Moreover,  we  accept 
Toshiba's  contention  that  advertising  for 
its  Carver  Sound  TV  products,  like  all 
TV  advertising,  benefits  not  only  the 
specific  models  advertised  but  also 
Toshiba  TVs  as  a  whole.  Therefore,  we 
have  calculated  Toshiba's  advertising 
expense  by  allocating  total  TV 
advertising  expense  over  total  TV  sales, 
using  the  information  contained  in  TAI's 
rpported  financial  statements. 

Comment  12:  Petitioners  contend  that 
respondent  failed  to  report  properly 
expenses  incurred  under  the  General 
Managers  Fund  (GMF).  Based  on  its 
review  of  the  Department's  verification 
reports,  petitioners  maintain  that 
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respondent  (1)  Failed  to  indude  GMF 
expenditures  abown  on  a  credit  memo 
for  one  customer,  and  (2)  incorrectly 
reported  GMF  percentages  for  two 
customers.  Petitioners  argue  that  the 
Department  should  correct  the 
deflciendes  uncovered  during 
verification  by  revising  the  reported  per 
unit  and  percentage  GMF  amounts  for 
all  sales  to  these  customers. 

Respondent  contends  that  with 
respect  to  the  GMF  expenditures  shown 
on  the  credit  memo,  it  properly  reported 
this  amou,nL  Respondent  states  that  the 
GMF  in  question  was  for  a  program  for 
specific  models  sold  between  October 
and  December  1988  and  that  these 
amounts  were  already  deducted. 
Therefore,  respondent  maintains  that 
they  should  not  be  allocated  to  all  sales 
to  the  customer  involved.  With  regard  to 
the  GMF  percentages  questioned  by 
petitioners,  respondent  admits  that 
these  percentages  were  incorrectly 
reported  and  should  be  corrected. 

DOC  position:  We  have  revised  the 
two  GMF  percentages  cited  by 
petitioners  based  on  clerical  errors 
found  at  verification.  However,  with 
regard  to  the  credit  memo,  there  is 
insufficient  information  on  the  record  to 
determine  whether  this  credit  memo 
should  have  been  allocated  over  die 
sales  under  review.  Accordingly,  we  did 
not  consider  the  amount  set  forth  in  this 
credit  memo  in  our  analysis. 

Comment  13:  Petitioners  contend  that 
respondent  failed  to  substantiate 
claimed  per  unit  adjustments  to  United 
States  price.  Petitioners  state  that  at 
verification  respondent  was  unable  to 
show  that  customers  repaid  a 
percentage  of  either  the  cash  discounts 
or  expenditures  on  the  General 
Managers  Fund.  Petitioners  further  state 
that,  based  on  documentation  provided 
at  verification,  respondent  was  imable 
to  demonstrate  that  commissioners  were 
adjusted  on  the  sales  subject  to  review. 
According  to  petitioners,  theref(Ke.  the 
Department  should  recalculate  the 
expense  adjustments  on  all  of 
respondent's  U.S.  sales,  not  merely 
those  reviewed  during  verification,  and 
should  deny  those  price  adjustments 
that  are  based  on  a  refund  of  cash 
discounts.  General  Managers  Fund 
expenditures,  or  commission  payments. 

Respondent  contends  that,  although  it 
calculated  a  per  unit  expense 
adjustment  for  cash  discounts  whidi  are 
not  rebilled  to  the  customer,  bttle  or  no 
distortion  occurs  because  cash 
discounts  account  for  a  relatively  smal 
percentage  of  total  sales.  With  respect 
to  per  unit  adjustments  relating  to  GMF 
expenditures,  respondent  ofiaintains  that 
these  adjustmeits  were  calculated 
correctly  since  it  uses  a  tracking  system 


whidi  automatically  reduces  GMF  funds 
available  when  a  customer  returns 
merchandise.  With  respect  to 
commission  repayment,  respondent 
contends  that  it  also  calculated  this 
adjustment  correctly  and  that  the 
discrepandes  noted  by  petitioners  are 
not  discrepancies,  but 
misunderstandings.  According  to 
respondent,  petitioners  mistakenly 
reviewed  the  adjustment  claimed  for 
credit  instead  of  commissions  for  the 
invoice  in  question  as  well  as  reviewed 
the  wrong  commissionnaire  code. 

DOC  position:  We  agree  with 
petitioners  that  respondent's  claimed 
per  unit  adjustments  for  discounts  and 
GMF  expenditures  repayments  should 
not  be  allowed,  because  Toshiba  was 
not  able  either  to  substantiate  its  daim 
at  verification  or  to  provide  suffident 
evidence  on  the  record  that  these 
expenses  were  repaid.  We  have 
therefore  recalculated  this  adjustment 
for  purposes  of  the  final  results.  With 
respect  to  the  per  unit  adjustments 
relating  to  commission  repayments,  we 
agree  that  Toshiba  calculated  this 
adjustment  correctly,  because  Toshiba 
adequately  demonstrated  at  verification 
that  commissions  were  repaid  in 
instances  involving  post-sale  price 
reductions. 

Comment  14:  Petitioners  contend  that 
respondent  incorrectly  calculated  the 
discount  on  sales  of  CTV  model  CX3088. 
Petitioners  argue  that  source  documents 
reviewed  at  verification  confirm  that 
this  discount  was  granted  and  applied  to 
only  one  invoice.  Therefore,  accounting 
to  petitioners,  the  Department  should 
calculate  the  discount  related  to  this 
model  based  on  the  actual  invoice  price, 
rather  than  computing  an  average  unit 
price  and  an  average  per  unit  discount 
for  all  units  involved  in  the  sale. 

Respondent  contends  that  its 
allocated  of  the  discoimt  on  sales  of 
model  CX3088  is  correct.  According  to 
the  respondent,  a  customer  was  not 
eligible  for  the  discount  unless  it 
purchased  several  additi<mal  units. 
Respondent  argues  that  the  number  of 
invoices  on  which  the  discount  is 
recorded  is  immaterial  since  the 
discount  would  be  rejected  if  the 
customer  returned  any  of  the  units 
involved  in  the  transaction. 

DOC  position:  We  agree  with 
respondent  Review  of  verification 
documents  shows  that  the  customer 
must  pruchase  more  than  one  unit  in 
order  to  receive  the  discount  on  any 
unit.  We  have  therefore  allowed 
respondent's  methodology  for 
calculating  this  adjustment 

Comment  15:  Petitioners  conteBd  that 
royalty  payments  should  be  treated  as  a 
direct  selling  expense  in  both  the  home 


market  and  the  United  States. 
Petitioners  also  maintain  that  this 
expense  should  be  recalculated  to 
reflect  the  terms  of  the  hcensing 
agreement  reviewed  at  verification. 

DOC  position:  We  agree.  We  are 
continuing  to  treat  royalty  payments  as 
a  direct  selling  expense  and  are 
recalculating  these  amounts  for 
purposes  of  the  final  results. 

Comment  16:  Petitioners  contend  that 
respondent  used  an  improper  interest 
rate  to  calculate  inventory  carrying 
expenses.  Petitioners  argue  that  since 
money  is  fungible.  TAl's  short-term 
borrowings  finance  both  inventory  and 
accounts  receivable.  Therefore 
petitioners  assert  that  TAl's  short-term 
interest  rate  is  a  more  appropriate  rate 
to  use  in  the  calculation  of  inventory 
carrying  expenses  than  Toshiba's 
average  corporate  interest  rate. 

Respondent  contends  that  the 
corporate  interest  rate  is  the  appropriate 
rate  for  all  interest  and  credit 
calculations  because  this  was  the 
approach  taken  in  the  less-than-fair- 
value  investigation.  [See.  respondent's 
position  in  Comnmet  9) 

DOC  Position:  We  agree  with 
petitioners  that  money  is  a  fungible 
commodity  and  a  company's  short-term 
weighted-average  interest  rate  reflects 
the  cost  of  financing  both  inventory  and 
accounts  receivable.  Moreover,  because 
TAI  takes  title  to  the  goods,  it  incurs  the 
cost  of  holding  the  goods  in  inventory, 
not  the  corporate  parent  Accordingly, 
we  have  used  TAl's  weighted-average 
interest  rate  based  on  its  short-term 
borrowings.  Specifically,  we  calculated - 
inventory  canying  costs  for  the  CTV 
components  and  for  the  finished  CTV 
based  on  TAl's  short-term  borrowing 
rate.  Consistent  with  this  methodology, 
we  would  have  calculated  inventory 
carrying  costs  for  finished  CTVs  held  in 
inventory  at  THl  and  for  the  parts  held 
in  inventory  in  Singapwe  based  on 
THI's  and  Toshiba  Singapore's 
borrowing  rates,  respectively.  However, 
because  Toshiba  did  not  separately 
report  inventory  carrjring  costs  for  THL 
we  did  not  adjiist  the  reported 
calculation.  In  addition,  because 
Toshiba  did  not  report  a  short-teim 
interest  rate  for  Toshiba  Singapore,  we 
have  used  as  best  infoimation  available 
the  short-term  rate  repcwted  for  Toshiba 
Japan  in  our  calculations. 

Comment  17:  Petitioners  contend  that 
inland  freight  costs  on  home  mariiet 
sales  ^ould  be  based  on  charges  by 
unrelated  shipping  companies. 
Petitioners  daim  that  respondent's 
reported  mland  freight  diarges  in  the 
home  market  do  not  reflect  arm's  lengdi 
prices  became,  in  some  instances. 


respondent  paid  a  related  shipper 
significanUy  oiofe  than  it  would  have 
paid  an  unrelated  company. 
Accordingly,  petitioners  maintain  that 
the  Department  should  reduce 
respondent's  reputed  chaiges  by  the 
amount  of  an  administration  fee  paid  by 
respondent  to  its  related  shipper  in 
order  to  bring  these  charges  into  line 
with  standard  freight  charges. 

Respondent  maintains  that  the  higher 
prices  charged  by  its  related  shipper  are 
reasonable,  since  this  shipper  provides 
additional  services  which  would  have  to 
be  borne  by  either  another  trucking 
company  or  respondent  itself  if  its 
related  party's  role  were  eliminated. 

DOC  Position:  We  agree  in  part  with 
petitioners  and  in  part  with  respondent 
We  agree  with  petitioners  that  inland 
freight  costs  on  home  market  sales 
should  be  based  upon  charges  by 
unrelated  shipping  companies.  At 
verification  we  noted  that  Toshiba's 
related  party  charges  Toshiba  more  for 
freight  than  it  is  charged  by  the  trucking 
company  that  actually  delivers  the 
merchandise.  Consistent  with  our 
practice  in  MTP$.  we  disallowed  the 
mark-up  charged  to  Toshiba  by  its 
related  company  because  this  mark-up 
is  an  intra-corporate  transfer  of  funds 
and  not  an  actual  expense.  We  agree 
with  respondent  that  the  administration 
fee  is  payment  for  a  legitimate  expense 
that  would  have  to  be  borne  either  by  an 
unrelated  trucking  company  or  the 
respondent  itself.  Consequently,  we 
recalculated  this  freight  charge  for  the 
final  results,  excluding  the  related 
party's  mark-up  and  including  the 
administration  fiee.  Because  Toshiba  did 
not  report  the  actual  mark-up  for  each 
sale,  we  used  the  information  contained 
in  the  verification  report  as  best 
information  available. 

Comment  18:  Petitioners  contend  that 
the  original  ratios  submitted  by 
respondent  for  home  market  indirect 
selling  expenses  were  overstated. 
Petitioners  state  that  the  Department 
discovered  at  verificatifm  tfaist  these 
ratios  induded  expenses  for  a 
department  within  Toshiba  Qupafatioo 
which  was  unconnected  to  the 
production  or  sale  of  CPTs  and  diat 
based  on  this  fact  the  Department 
obtained  revised  ratios  for  home  market 
indirect  selling  expenses.  Therefore, 
according  to  petitioners,  the  Department 
should  use  the  revised  ratios  to 
calculate  home  market  indirect  selling 
expenses. 

DOCpotitioa:  We  agree  We  are 
using  this  appropriate  ratios  to  calculate 
home  market  d^ect  selling  expenses. 

Comment  IBs  Petitioners  contend  that 
respondent  understated  the  direct 
selling  expenses  incuned  on  its  rhassis 


units  produced  at  Toshiba  Singapore 
(TSP).  Petitioners  daim  that  iirfomiation 
contained  in  the  response  to  the 
Department's  questionnaire  is  not 
sujqjorted  by  documents  taken  at 
verification.  Accordingly,  petitioners 
maintain  that  the  Department  should 
take  direct  selling  expenses  from  the 
verification  exhibits  for  purposes  of  the 
final  results.  Respondent  maintains  that 
it  did  not  understate  direct  selling 
expenses,  because  all  expenses  either 
verified  as  reported  or  did  not  apply  to 
sales  of  chassis  to  TNP. 

DOC  position:  We  agree  with 
respondent  We  have  reviewed  the  data 
submitted  for  the  record  and  have  noted 
no  discrepandes. 

Comment  20:  Respondent  contends 
that  the  Department  should  ensure  that 
usance  expense  is  not  double  counted  in 
the  calcrdations  for  the  final  results. 
Re8p>ondent  indicates  that  it  is 
necessary  to  distinguish  between 
interest  assodated  with  the  sale  of  a 
CPT  and  interest  incurred  to 
manufacture  the  CPT.  Respondent  states 
that  because  usance  expense  was 
included  as  a  specific  expense  for  each 
export  sale,  the  total  usance  expense 
was  deducted  from  interest  expense. 
Respondent  argues  that  if  the 
Department  uses  the  higher  usance  rate 
isolated  by  Toshiba  for  each  particular 
expcKt  sale  and  also  includes  the  total 
usance  expense  in  the  overall  interest 
the  usance  would  be  double  counted. 

DOC  position:  We  agree  that  usance 
expense  shoidd  not  be  double  counted 
in  calculating  the  interest  expense 
assodated  with  the  cost  of  production  of 
a  television  set  We  accepted  the 
specific  usance  expense  reported  for 
export  sale.  To  account  for  the  fact  that 
usance  expense  assodated  with  export 
sales  is  an  interest  expense,  we  reduced 
total  interest  expense  by  that  portion  of 
interest  which  was  deemed  related  to 
credit  expense  for  export  sales. 

Comment  21:  Respondent  contraids 
that  each  of  the  noted  discrepancies  in 
material  cost  understated  the  costs  of 
TNP  and.  tiierefore.  worked  to  the 
detriment  of  the  respondent  Respondent 
also  contends  that  the  errors  noted  were 
of  the  tyjw  often  occurring  in  an 
antidumping  proceeding  (e.g..  rounding, 
misplaced  decimal  point  ami  the 
exclusion  of  an  insignifirant  amount  of 
scrap). 

DOC  position:  llie  Department 
revised  the  submitted  material  costs  Ui 
reflect  the  actual  costs  as  incuned  by 
TNP  to  account  for  clerical  errors. 

Comment  22:  Respondent  daims  that 
the  use  of  monthly  average  effidency 
ratios  based  on  the  assembly  stage  of 
the  cabinet  are  appropriate  to  calculate 
the  actual  labor  and  factory  overhead 


costs  for  the  30V  model  because  these 
ratios  are  used  by  TNP  for  internal 
purposes.  Respondent  further  contends 
that  the  use  of  daily  ratios  (those  days 
when  the  majority  of  production  related 
to  30Vs)  at  the  last  stage  of  production 
(test  and  pack)  would  not  be  correct 
since  the  90V  was  in  a  start-up  situation 
in  which  production  efficiency  was 
lower.  According  to  respondent,  a 
comparison  on  the  ratios  on  the  first  and 
last  days  included  in  the  daily  efiidency 
ratio  spanning  a  six-month  period 
reveals  a  significant  increase  in 
efficiency. 

Respondent  states  that  the 
Department  has  ''normalized"  the  low 
rate  period  in  other  cases,  and  a  similar 
adjustment  is  in  order  in  this  case. 
Respondent  suggests  use  of  the  fourth 
quarter  rate  for  the  test  and  pack  stage 
of  production  or  the  monthly  experience 
at  cabinet  assembly  stage  of  production 
reported  by  TNP. 

Petitioners  contend  Toshiba 
substantially  understated  the  labor  and 
factory  overhead  costs  at  TNP  because 
production  costs  should  be  based  on  the 
actual  cost  to  produce  the  merchandise 
subject  to  review,  rather  than  on  an 
average  for  a  variety  of  products. 
Furthermore,  petitioners  aigue  that 
Toshiba's  claims  on  start-up  costs  are 
flawed  in  five  ways:  (1)  TNP  is  not  new 
to  production  of  CTVs  and  the 
introduction  of  a  new  screen-size  does 
not  represent  initiation  of  production  for 
a  new  line  of  products:  (2)  test  products 
of  a  30V  set  were  produced  on  May  3. 
1988,  and  the  costs  assodated  with  this 
test  run  were  not  induded  in  Toshiba's 
reported  production  costs:  (3)  Toshiba 
did  not  identify  the  total  start-up  costs 
that  should  be  "normalized:"  (4)  the 
efficiency  ratios  dted  by  the 
Department  have  already  been 
artificially  inflated  because  they  include 
ratios  on  smaller,  more  efficiently 
produced  products:  and  (5]  it  is  the  30V 
CTV  models  which  are  subject  to  review 
and  production  costs  should  be  based 
on  the  actual  costs  to  produce  the 
subject  merchandise  rather  than  an 
average  for  a  range  of  products. 

DOC  position:  We  agree  with 
petitioners.  For  the  final  results,  we 
applied  the  daily  effidency  ratios  of  the 
test  and  pack  stage  of  production  in 
which  the  majcHity  of  the  sets  produced 
were  30V  sets.  We  used  the  effidences 
of  the  test  and  pack  stage  of  production 
as  it  is  the  final  stage  of  production  and, 
hence,  reflects  the  total  effidency  of  the 
products  manufac^J^ed  on  actual  costs 
incuned  to  produce  the  subject 
merchandise.  Use  of  the  respondent's 
submitted  amounts  would  take  into 
aoooant  effidency  ratios  for  television 
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setB  other  than  the  subject  merchandise. 
Finally,  the  respondent  did  not  suggest 
that  30V  models  were  in  a  "start-up" 
situation  until  it  submitted  its  briefs. 
Moreover,  respondent  provided  no 
specific  information  as  to  which  costs 
were  attributable  to  this  start-up. 
Therefore,  we  have  to  basis  to 
determine  what  costs,  if  any,  were  a 
result  of  start-up. 

Comment  23:  Respondent  contends 
that  the  methodolgy  it  used  to  calculate 
the  depreciation  of  the  molds,  dies,  jigs 
and  fixtures  is  appropriate.  Respondent 
contends  that  the  depreciable  life  is 
consistent  with  that  used  in  its  financial 
records  and  that  its  approach  to 
calculating  a  per  unit  amount  is  more 
consistent  with  the  Department's 
preference  for  isolating  costs  to 
particular  models.  Respondent  contends 
that  it  used  anticipated  production 
quantities  as  a  basis  for  allocation 
because  actual  production  quantities 
were  not  available  at  verification  or  at 
the  time  the  response  was  prepared. 

Petitioners  contend  the  Department 
should  revise  TNP*s  costs  to  include 
depreciation  based  or  actual  rather  than 
budgeted  cost. 

DbC position:  We  disagree  with 
respondent's  methodology  for 
calculating  depreciation.  While  the 
Department  does  prefer  model  specific 
information,  it  does  not  accept  the  use  of 
expected  or  budgeted  production 
quantities  as  a  basis  for  allocating 
depreciation  costs.  Since  actual 
production  quantities  were  not 
available,  we  revised  the  depreciation 
amountaby  allocating  the  financial 
statement  depreciation  over  actual  labor 
hours  instead  of  anticipated  production 
quantities.  We  used  actual  labor  hours 
in  this  instance  because  this  was 
reflective  or  actual  experience.  In 
addition,  this  methodology  was  used  to 
allocate  the  other  fixed  factory  overhead 
expenses. 

Comniant  24:  Petitioners  contend  the 
Department  should  reclassify  patent 
costs  as  part  of  the  cost  of 
manufacturing  as  they  are  based  on 
production  of  CTVs. 

Respondent  contends  that  the 
misclassification  of  patent  expenses  as 
selling  expenses  instead  of  factory 
overhead  expenses  is  immaterial. 

DOC  position:  We  agree  with 
petitioners.  Insofar  as  patent  costs  are 
incurred  by  the  manufacturing  facility 
for  the  production  of  a  set  or  chassis,  we 
reclassified  such  costs  as  part  of  the 
cost  of  manufacturing. 

Comment  25:  Respondent  contends 
that  it  would  be  improper  to  include  in 
further  manufacturing  the  cost  incurred 
in  May  1988  for  test  production  of  model 
CF304&  Respondent  contends  these  test 


production  costs  are  treated  as 
overiiead  costs  and  are  expensed  in  the 
period  incurred.  Respondent  states  that 
if  these  test  costs  are  included,  it  would 
be  necessary  to  eliminate  the  test  costs 
of  all  other  models  firom  the  reported 
R&D  costs.  This  approach  would  be 
contrary  to  the  accounting  principles 
employed  by  Toshiba  Singapore  and  the 
net  effect  would  be  minuscule. 

DOC  position:  We  accepted 
respondent's  treatment  of  these  costs  as 
included  in  the  allocated  portion  of  the 
respondent's  ciurent  R&D.  Therefore, 
the  test  costs  of  model  CF3048  were  not 
included  in  the  further  manufacturing 
costs. 

Comment  26:  Respondent  contends 
that  for  the  response  the  turn-over  value 
(the  prices  at  which  the  chassis  was 
sold  between  companies)  was 
inadvertently  used  instead  of  the  actual 
cost  for  the  chassis  material  cost  for 
CTV  model  CF3068A. 

Petitioners  contend  the  Department 
should  revise  the  chassis  cost  of  model 
3068A  to  include  the  material  cost 
discovered  during  verification. 

DOC  position:  We  revised  the 
submitted  material  cost  of  model  3068A 
on  the  basis  of  the  actual  costs  incurred 
to  produce  the  chassis. 

Comment  27:  Respondent  contends 
TSP  did  not  include  any  material  usage 
variance  in  the  calculation  of  chassis 
cost  because  the  production  of  the  size 
of  chassis  used  in  30V  CTVs  is  small 
relative  to  total  chassis  production  and 
the  overall  variance,  as  noted  by  the 
Department,  is  minuscule.  Moreover,  the 
respondent  contends  that  there  was  no 
variance  in  any  of  the  months  of 
production  except  September  1988  and, 
therefore,  an  addition  is  inappropriate. 

Petitioners  contend  that  the 
Department  should  adjust  the  reported 
chassis  costs  to  include  variances. 

Doc  position:  We  view  material  costs 
adjusted  for  material  variance  as  more 
reflective  of  the  actual  costs  incurred  to 
produce  a  product  than  respdndent's 
reported  chassis  costs  which  excluded 
material  usage  variance.  Accordingly, 
for  the  final  results  we  adjusted  material 
costs  for  material  usage  variance. 

Comment  28:  Respondent  contends 
the  monthly  overhead  rates  submitted  in 
the  response  are  appropriate  as  these 
monthly  rates,  with  the  exception  of 
those  for  September  1988,  are  in  line 
with  the  yearly  average.  Respondent 
states  that  it  would  be  inconsistent  to 
use  an  annual  average  for  one  cost 
element. 

Doc  position:  We  disagree  with 
respondent.  Overhead  costs  can  be 
incurred  and  reported  in  varying 
amounts  unrelated  to  production  volume 
throughout  the  year.  In  a  situation  in 


which  only  certain  months  are  used  for 
calculating  the  oveihead  for  the  cost  of 
production,  the  fluctuations  in  overhead 
costs  between  months  can  distort  the 
overall  rate.  As  the  monthly  overhead 
rates  incurred  by  TSP  do  fluctuate,  we 
consider  the  use  of  an  average  annual 
rate  as  more  reflective  of  the  actual  cost 
incurred.  For  the  final  results,  the 
overhead  rate  for  products  produced  at 
TSP  was  adjusted  to  reflected  the 
average  annual  rate. 

Co/nme/i/29t:  Respondent  states  that 
TSP  realized  its  error  in  using  the  per- 
unit  labor  and  overhead  costs  in  the 
month  of  transfer  versus  the  month  of 
production  to  determine  the  per-unit 
costs  when  preparing  for  the  verfication 
and  noted  such  error  to  the  Department 
as  soon  as  it  was  discovered. 

Respondent  contends  the  effect  is  not 
significant  since  only  the  labor  and 
overhead  costs  were  affected. 

Doc  position:  We  adjusted  the  product 
costs  to  reflect  production  costs  incurred 
when  the  product  was  produced  versus 
when  the  product  was  sold. 

Comment  30:  Respondent  contends 
that  because  production  of  30V  CTVs  is 
new,  it  is  unlikely  that  parts  needed  for 
the  production  of  these  models  are 
obsolete.  Accordingly,  write-offs  for 
obsolete  materials  should  not  be 
included  in  the  submitted  cost  of 
production.  Furthermore,  respondent 
contends  that  this  cost  is  de  minimis 
and  that  the  total  "other  non-operating 
expenses"  are  offset  by  the  total  "non- 
operating  income."  Therefore,  the 
submitted  costs  were  not  imderstated. 

Petitioners  contend  that  inventory 
write-offs  and  delay  charges  for  parts 
should  be  added  to  the  material  costs 
because  they  are  costs  incurred  to 
obtain  materials  used  in  the  production 
of  chassis  at  TSP. 

DOC  position:  We  disagree  with 
respondent.  We  do  not  consider  the 
production  of  this  chassis  as  a  new 
product  line  since  Toshiba  has  been 
producing  television  sets  for  some  time. 
Also,  we  would  only  consider  offsetting 
non-operating  expenses  with  non- 
operating  income  if  the  non-operating 
income  were  related  to  chassis 
production.  For  the  final  results,  we 
included  the  non-operating  expenses  as 
they  were  related  to  chassis  production. 
However,  as  the  non-operating  income 
did  not  relate  to  chassis  production,  no 
offset  was  allowed. 

Comment  31:  For  differences  in 
merchandise,  the  respondent  states  it 
never  intended  to  claim  differences  in 
costs  between  the  compared  CPTs  other 
than  those  related  to  physicial 
characteristics.  Toshiba  also  states  that 
although  its  costs  for  differences  in 


merchandise  did  include  costs  related  to 
matierial  yields  vAich  r^ected  the 
results  of  assembly  in  different  months, 
it  piepaieif  fts  refponsa  in  accordance 
wHh  the  DeiMrtmenf  s  qaesttonnaire. 
Furfeermore.  contrary  to  Ae 
Department's  inCerence  that  labor  and 
variable  overiwad  were  excluded  from 
submitted  diffenaices  in  merchaniyse. 
respondent  oonlands  it  <fid  present  cost 
differences  for  li^Nir  and  variable 
overhead  between  U.S.  modeb  and  the 
home  market  models  winch  related  to 
the  yoke  attached  to  die  U.S.  models. 

CKX  position:  We  agree  with 
respondent's  sabmissioa  except  for  the 
appropriateness  of  differences  in 
merchandise  which  include  adjustment 
for  yields  based  on  the  date  or  time  of 
asseaibly.  We  did  not  consider  such 
differences  because  fi  353.57(b)  of  the 
Department's  regulations  directs  us  not 
to  consider  diffeiences  in  cost  of  - 
production  when  compared  merchandise 
has  indentical  cfaaracteristics. 
Therefore,  for  the  final  reaults.  we  used 
the  verified  physicial  differences  in 
merchandise,  bat  removed  the 
differences  which  resulted  from  the 
yield  adjustment  for  assembly  of  the 
part  in  a  particular  month. 

Comment  32:  Petitioners  contend 
TNFs  reported  production  costs  should 
include  an  allocated  amount  for 
corporate  selling  expenses. 

Respondent  oontends  its  methodology 
of  allocating  corporate  aelling  expenses 
to  only  the  CPT  is  appropriatfc 
Respomdent  contends  thai  allocating 
these  corporate  selling  expenses  to  Uie 
manufacturing  facilities  in  the  U.S.  is 
uimecesaary  tieoause  these  costs  ware 
not  added  to  the  furtlier  manu&cturing 
component  in  the  less-than-fair-vaiue 
investigation.  Respondent  also  argues 
that  selling  expenses  are  property  not   ' 
included  because  such  costs  are 
unrelated  to  manofiacturii^  in  the  U.S. 

DOC  position:  We  agree  with 
petitioners.  Coiporate  costs  apply  to  all 
manufacutring  locations  within  the 
corporation,  not  just  the  location 
producing  the  color  picture  tube. 
Accordingly,  for  the  final  results  we 
allocated  these  costs  to  each 
manufacuturing  location. 

Comment  33:  Petitioners  contend 
"rNPs  reported  production  costs  should 
include  an  allocated  amount  for 
business  taxes. 

Respondent  contends  that  the 
business  taxe  %vhich  it  had  included  in 
the  cost  of  the  CPT  should  be  excluded 
as  the  Department  excluded  these  costs 
in  the  less-than-htir-vahie  investigation. 

DOC posJUoaiV/t  agree  with 
respondent  For  the  final  results,  we 
excluded  the  business  tax  from  the  costs 
allocated  to  the  CPT.  Taxes  similar  to 


income  taxes  are  not  considered  as  a 
part  of  the  prodoction  cost  of  a  product 
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The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  at  that  rate  on  all  appropriate 
entries.  Indrvidoal  differences  between 
United  States  price  and  foreign  maricet 
value  may  vary  from  the  percentage 
stated  above.  "The  Department  will  issue 
appraisement  intructions  directly  to  die 
Customs  Service. 

Father,  as  provided  for  in  section 
751(a)  (1)  of  the  Act,  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margin  shall  be  required  on 
entries  of  this  merchandise  kom 
Toshiba  Corporation.  For  any  entries  of 
this  merchandise  from  a  new  exporter, 
whose  first  shipments  occurred  after 
December  31, 1988,  and  who  is  unrelated 
to  the  reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  23.10 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  color  picture  tubes  from 
japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  (1) 
of  the  Act  (19  U.S.C  1675(a]  (1))  and 
S  353.22(c)  (8)  of  the  Department's 
regulations. 

Datcti:  September  7, 1990. 
FnmciB ).  Sailer, 

A  cting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  90-21065  Filed  »-13-a0(  6:45  am] 
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action:  Notice  of  initiation  of 
antidumping  duty  admiidstrative 


reviews;  retjuests  for  termination  of 
suspended  investigations. . 

vnmumr.  The  Department  of 
Commerce  has  reorived  timely,  reqaests^ 
to  terminate  the  suspended 
investigations  on  Erasable 
Piogiaiamable  Read  Only  Memory 
Semiconductors  and  Dynamic  Random 
Access  Memory  Semiconductors  of  2S6 
Kilobits  and  Above.  In  accordance  with 
the  Commfca  Regulations,  we  oooeider 
these  requests  as  inclading  requests  fior 
administrative  reviews.  We  are 
therefore  initiating  administrative 
reviews  to  deteimine  whether 
termination  is  appropriate.  Hie 
Department  may  terminate  a  suspended 
investigation  if  die  Secretary  concludes 
that:  (1)  An  producers  covered  by  the 
suspension  agreements  have  sold  the 
merchandise  at  not  less  than  foreign 
market  value  for  a  period  of  three 
consecutive  years;  and  (2)  it  is  not  likely 
that  those  producers  will  in  the  future 
sell  the  merchandise  at  less  than  foreign 
maricet  value.  The  period  of  review  will 
cover  merchandise  sold  under  the  terow 
of  the  suspension  a^eements  during  the 
third  quarter  of  1988  throo^  the  second 
quarter  of  1900. 

EFFECTIVE  DATC  September  14, 1990. 
FOH  FURTHER  INPORSMTION  CONTACT: 
Thomas  Futtner  or  MeKssa  Skiimer. 
Office  of  Antidumping  Compliance, 
International  Trade  AdminiatratiOB,  U.S. 
Departnient  of  Commerce,  Washington, 
E>C  20230;  telephone  (202)  377-5289  or 
(202)  377-«8S1. 
SUPPLCaWNTARV  MFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.2o[b)  (1990)  of  die  Department's 
regulations,  for  termination  of 
suspended  investigations.  Pursuant  to  19 
CFR  353.25(c).  the  Department  considers 
these  requests  as  including  requests  for 
administrative  reviews. 

Inititaiton  of  Reviews 

In  accordance  with  fiS  353.2S(c)  and 
353.22(c)  of  the  Department's 
regulations,  we  are  initiating 
adminsitrative  reviews  for  purposes  of 
terminating  the  following  suspended 
investigations.  We  intend  to  issue  final 
results  of  these  reviews  no  later  than 
August  3a  1991. 


Antidunipina  (My  praoManQS 
andfirma 

PMiodMobs 

rovi8wod 

RawlOniy. 
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Aniiduniping  duty  procoodwgs 
andfimw 

■  • 

reviewed 

A-588-504 

NEC  Cofporalioo 

Hrtacht.  Ltd 

Fojrtsu.  Ltd 

7/1/89-6/30/90. 
7/1/89-6/30/90. 
7/1/89-6/30/90. 

Mitsutxstii  Electric  Corpo- 
ration. 

7/1/89-6/30/90. 
7/1/89-6/30/90. 

Oki  Electric  Industry  Co.. 

Ltd. 
Texas  Instruments,  Japan... 

Dynamic     Random     Access 
Memory. 

Semiconductors  ot  256  Kilo- 
bits and  Above. 

A-588-505 „... 

7/1/89-6/30/90. 
7/1/89-6/30/90. 

NEC  Corporation „    .. 

Hitachi,  Ltd _.. 

Fujitsu,  Ltd .-. 

7/1/8»-€/30/90. 
7/1/89-6/30/90. 
7/1/89-6/30/90. 

Mitsubishi  Electric  Corpo- 
ration. 

7/1/89-6/30/90. 
7/1/89-6/30/90. 

Oki  Electric  Industry  Co.. 

Ltd. 
Matsushita  Electronics 

Corporation. 
Texas  Instruments.  Japan... 

7/1/89-6/30/90. 
7/1/89-6/30/90. 
7/1/89-6/30/90. 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
S  353.34(b)  of  the  Department's 
regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(c]  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a)). 

Dated:  September  11, 1990. 

|o«eph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  90-21765  Filed  9-1^-90;  8:45  am] 
BMXMO  CODE  3StO-0»-M 


IA--SSS-041] 

Synthetic  Mettrionfne  from  Japan; 
Determination  Not  to  Revoke 
Antidumping  Finding 

AOENCV:  International  Trade 
Adminisiration/Import  Administration, 
Commerce. 

action:  Notice  of  determination  not  to 
revoice  antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the. 
antidumping  finding  on  synthetic 
methionine  from  Japan. 

EFFCCTtVE  date:  September  14. 1990. 

f  OK  FURTHER  INFORMATION  CONTACT 

Dennis  U.  Askey  or  )ohn  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
inlemational  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20.?30;  telephone  (202)  377-3601. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  July  2. 1990,  the  Deaprtment  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (55  FR  27292)  its 
intent  to  revoke  the  antidumping  finding 
on  synthetic  methionine  from  Japan  (38 
FR  18382.  July  10. 1973). 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  Hnding  is  no  longer  of 
interest  to  interested  parties.  We  had 
not  received  a  request  for  an 
administrative  review  of  this  finding  for 
the  last  four  consecutive  annual 
anniversary  months  and.  therefore, 
published  a  notice  of  intent  to  revoke 
pursuant  to  §  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
3.'>3.24(d)(4)  (1990)). 

On  July  27. 1990,  the  Monsanto 
Company,  a  U.S.  producer  of  synthetic 
methionine,  objected  to  our  intent  to 
revoke  the  finding.  Therefore,  we  no 
longer  intend  to  revoke  the  finding.    . 

Dated:  September  4, 1990. 
loseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  90-21766  Filed  9-13-W  8:45  am] 

BtLUNG  COOC  3S10-DS-M 

lC-508-605] 

Industrial  Pttospttoric  Acid  From  Israel; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AOENCY:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  from  Israel.  We 
preliminarily  determine  the  net  subsidy 
to  be  5.40  percent  ad  vaJorvm  during  the 
period  February  5, 1987  through 
December  31. 1987.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  September  19, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Britt  Doughtie  or  Maria  MacKay,  OfRce 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  8, 1988,  the  Department  of 
(Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 


"Opportunity  to  Request  Administrative 
Review"  (53  FR  29754)  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  form  Israel  (August  19, 
1987;  52  FR  31057).  On  August  30, 1988. 
the  petitioners,  FMC  Corporation  and 
the  Monsanto  Company,  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review,  covering  the  period 
February  5, 1987  through  December  31, 
1987,  on  September  27. 1988  (53  FR 
37618).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  (the  Tariff  Act).  This  is  the 
first  administrative  review. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  constmoption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(8). 

The  imports  covered  in  this  review  are 
shipments  of  Israeli  industrial 
phosphoric  acid.  During  the  period  of 
review,  this  merchandise  was 
classifiable  imder  item  number  416.30  of 
the  Tariff  Schedules  of  the  United 
States.  This  merchandise  is  currently 
classifiable  under  HTS  item  number 
2809.20.00.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes-  The  written 
description  remains  dispositive. 

The  review  covers  the  period 
February  5, 1987  through  December  31, 
1987  and  four  programs.  Negev 
Phospates,  Ltd.  (NPL)  is  the  only  known 
exporter  of  industrial  phosphoric  acid 
(IPA)  from  Israel  to  the  United  States 
during  the  review  period. 

Analysis  of  Programs 

(1)  Encouragement  of  Capital 
Investments  Law  (ECIL)  Grants 

The  ECIL  grants  program  was 
established  to  attract  capital  to  Israel.  In 
order  to  be  eligible  to  receive  various 
benefits  under  the  ECIL,  including 
investment  grants,  drawback  grants,  and 
capital  grants,  accelerated  depreciation, 
and  reduced  tax  rates,  the  applicant 
must  obtain  approved  enterprise  status. 

Approved  enterprise  status  is 
obtained  after  review  of  information 


submitted  to  tbe  Israel  Minisuy  of 
Industry  and  Trade,  Investment  Center 
Division.  The  amoimt  of  the  grant  ' 
benefits  received  by  approved 
enterprises  depends  on  the  geographic 
location  of  the  eligible  enterprise.  For 
purposes  of  the  ECIL  program,  Israel  is 
divided  into  three  zones — ^Development 
Zone  A.  Development  Zone  B,  and  the 
Central  Zone — each  with  a  different 
funding  level. 

Since  1978,  only  investment  projects 
outside  the  Central  Zone  have  been 
eligible  to  receive  grants.  The  Central 
Zone  comprises  the  geographic  center  of 
Israel,  includiag  its  largest  and  most 
developed  population  centers.  Because 
the  grants  are  limited  to  enterprises 
located  in  speciBc  regions,  we  determine 
that  they  constitute  si^bsidies  within  the 
meaning  of  the  Tariff  Act. 

NPL  is  located  in  Development  Zone 
A.  and  received  ECIL  investment, 
drawback,  and  capital  grants  for  several 
projects.  All  but  two  of  the  funded 
projects  were  located  at  its  Oron  and 
Zin  plants  and  were  unrelated  to  IPA 
production.  We  did  not  include  ECIL 
grants  to  these  locations  in  our 
calculations.  There  were  three  grants 
related  to  IPA  production,  two  of  which 
applied  directly  to  NPL's  IPA  production 
facility  and  one  of  which  applied  to  the 
phosphate  rock  processing  plant  in 
Arad,  which  produces  an  input  for  IPA. 
To  determine  the  amount  of  the  Arad 
grant  applicable  to  IPA  production,  the 
Department  first  calculated  the  subsidy 
to  the  Arad  facility  per  unit  of  output  of 
rock  (by  volume),  and  then  determined 
the  subsidy  tied  to  IPA  production  based 
on  the  share  of  Arad's  output  utilized  in 
IPA  production.  The  Department  used 
only  the  grant  value  related  to  IPA 
production  in  the  calculation  of  the 
benefit. 

To  calculate  the  benefit,  we  allocated 
these  grants  over  ten  years  (the  average 
useful  life  of  assets  in  the  chemical 
manufacturing  industry,  as  determined 
under  the  U.S.  Internal  Revenue  Service 
Asset  Depreciation  Range  System). 
Usually,  to  allocate  benefits  over  time 
we  use  as  our  discount  rate  the  cost  of 
the  firm's  long<term  fixed-rate  debt  for 
the  year  in  which  the  terms  of  the  grant 
were  approved.  However,  because  NPL 
had  no  significant  fixed-rate  long-term 
debt  and  virtually  all  of  its  long-term 
loans  bear  variable  interest  rates,  we 
used  the  interest  rate  in  effect  during  the 
review  period  for  non-preferential 
Israeli-sourceid  loans,  as  listed  in  the 
Bank  of  Israel's  Annual  Report  for  1987, 
as  the  discount  rate  in  oiir  calculations. 
We  used  a  decliningi  balance  formula  to 
determine  the  benefit  s  ream  for  the 
relevant  grants. 


We  allocated  benefits  attributable  to 
the  review  period  over  the  value  of 
NPL's  total  IPA  sales  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program  ' 
to  be  1.69  percent  ad  valorem. 

(2)  Long-term  Industrial  Development 
Loans 

Prior  to  July  1985,  approved 
enterprises  were  eligible  to  receive  long- 
term  industrial  development  loans 
funded  by  the  Government  of  Israel. 
During  our  investigation,  we  verified 
that  these  loans,  like  the  ECIL  grants, 
were  project-specifia  They  were 
disbursed  through  the  Industrial 
Development  Bank  of  Israel  (IDBI)  and 
other  industrial  development  banks 
which  no  longer  exist 

The  long-term  industrial  development 
loans  were  provided  to  a  diverse 
number  of  industries,  including 
agricultural,  chemical,  mining,  machine, 
and  others.  However,  the  interest  rates 
on  loans  vary  depending  on  the 
Development  Zone  location  of  the 
borrowerr  The  interest  rates  on  loans  to 
borrowers  in  Development  Zone  A  are 
lowest,  while  those  on  loans  to 
borrowers  in  the  Central  Zone  are 
highest.  Therefore,  loans  to  companies 
in  2^nes  A  and  B  are  at  preferential 
terms  relative  to  loans  received  by 
companies  in  the  heavily  populated  and 
developed  Central  Zone.  Because 
preferential  terms  are  limited  to 
companies  located  in  certain  regions,  we 
determine  that  these  loans  are 
countervailable. 

NPL  had  loans  outstanding  under  this 
program  during  the  review  period  for 
projects  at  two  of  its  plants,  one  of 
which  is  unrelated  to  IPA  production 
and  one  of  which  is  the  phosphate  rock 
processing  facility  (in  Arad)  which 
produces  an  input  for  IPA.  The  loans 
provided  for  the  rock  processing  facility 
carry  the  Zone  A  interest  rates  because 
of  NPL's  location.  Therefore,  we 
determine  that  NPL  received 
countervailable  benefits  under  this 
program  because  the  interest  rates 
charged  NPL  are  less  than  those  which 
would  apply  in  the  Central  Zone. 

The  loans  under  this  program  have 
variable  interest  rates  linked  to  changes 
in  the  dollar-shekel  exchange  rate. 
Therefore,  we  caimot  calculate  the 
present  value  of  the  interest  savings,  nor 
is  there  a  single  discoimt  rate  for 
allocating  the  benefits  over  time,  as 
under  our  normal  long-term  loan 
methodology.  Accordingly,  we  have 
compared  the  interest  that  would  have 
been  paid  on  a  variable-rate  benchmark 
loan  (i.e..  a  loan  available  to  firms  in  the 
Central  Zone)  to  the  interest  paid  on  the 
preferential  loan  daring  the  review 


period.  We  multiplied  the  subsidy  by  tbe 
percentage  of  phosphate  rock 
production  used  to  make  IPA,  then 
divided  this  amoimt  over  the  total  value 
of  all  sales  of  IPA.  On  this  basis,  we 
preliminary  determine  the  benefit  from 
this  program  to  be  0.002  percent  ad 
valorem. 

(3)  Exchange  Rate  Risk  Insurance 
Scheme 

The  Exchange  Rate  Risk  Insurance 
Scheme  (EIS),  operated  by  the  Israel 
Foreign  Trade  Risk  Insurance 
Corporation  Ltd.  (IFTRIC),  is  aimed  at 
insuring  exporters  against  losses  which 
result  when  the  rate  of  inflation  exceeds 
the  rate  of  devaluation  and  the  new 
Israeli  Shekel  (NIS)  value  of  an 
exporter's  foreign  currency  receivable 
does  not  rise  enough  to  cover  increases 
in  local  costs. 

The  EIS  scheme  is  optional  and  open 
to  any  exporter  willing  to  pay  a 
premium  to  IFTRIC.  Compensation  is 
based  on  a  comparison  of  the  change  in 
the  rate  of  devaluation  of  the  NIS 
against  a  basket  of  foreign  currencies 
with  the  change  in  the  consumer  price 
index.  If  the  rate  of  inflation  is  greater 
than  the  rate  of  devaluation,  the 
exporter  is  compensated  by  an  amount 
equal  to  the  difference  between  these 
two  rates  multiplied  by  the  value-added 
of  the  exports.  If  the  rate  of  devaluation 
is  higher  than  the' change  in  the 
domestic  price  index,  however,  the 
exporter  must  compensate  IFTRIC.  The 
premium  is  calculated  for  all 
participants  as  a  percentage  of  the 
value-added  sales  value  of  exports. 
IFTRIC  changes  this  pecentage  rate 
periodically,  but  at  any  given  time  it  is 
the  same  for  all  exporters. 

In  determining  whether  an  export 
insurance  program  provides  a 
coimtervailable  benefit,  we  examine 
'  whether  the  premiums  and  other  charges 
are  adequate  to  cover  the  program's 
long-term  operating  costs  and  losses.  In 
our  Final  Affirmative  Countervailing 
Duty  Determination:  Oil  Country 
Tubular  Goods  from  Israel  (OCTG)  (52 
FR  1649,  January  15. 1987).  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Cut 
Flowers  from  Israel  (Flowers)  (52  FR 
3316.  February  3. 1987),  we  found  that 
this  program  conferred  a 
countervailable  benefit  on 
manufacturers,  producers,  or  exporters 
in  Israel  of  oil  country  tubular  goods  and 
flowers.  In  both  those  cases  and  in  this 
case,  we  reviewed  EIS  data  which 
showed  that  EIS  operated  at  a  loss  from 
1981  through  1985.  In  fact,  in  the  five 
years  of  operation,  there  was  only  one 
month  in  which  premiums  received  were 
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greater  than  compensation  paid  out  We 
believe  that  five  years,  in  this  case,  is  a 
suHiciently  long  period  to  establish  that 
the  premiums  and  other  charges  are 
manifestly  inadeqnate  to  covet  the  long 
term  operating  costs  and  losses  of  the 
program.  Therefore,  we  determine  that 
this  program  confers  an  export  subsidy 
on  exports  of  IPA  from  Israel 

In  calculating  the  benefit,  we  have 
taken  into  account  the  special  features 
of  this  program.  Under  a  typical 
insurance  sdieme,  the  users  pay 
premiums  and  then  receive  a  payment  if 
the  event  being  insured  against  occurs. 
Under  the  Exchange  Rate  Risk 
Insurance  Scheme,  on  the  other  hand, 
the  user  can  receive  a  payment  (if  the 
inflation  rate  exceeds  the  depreciation 
rate)  or  must  make  an  additional 
payment  (if  the  depreciation  rate 
exceeds  the  inflation  rate). 

Since  the  program  has  been  in  place, 
payments  received  by  users  have 
exceeded  the  payment  they  have  made 
to  the  scheme.  Thus,  users  of  the  scheme 
have  virtually  no  risk  of  incurring 
additional  payment  costs,  and  the 
"premiums"  serve  only  as  a  fee  to  obtain 
payment  from  the  scheme.  Therefore,  we 
have  calculated  the  benefit  by  allocating 
the  amount  of  compensation  NPL 
received  from  IFTRIC  expressly  for  IPA 
expKWted  to  the  United  States,  after 
deducting  premiums  paid,  over  the  value 
of  the  company's  exports  of  IPA  to  the 
United  States  during  the  review  period. 
We  thereby  foound  an  estimated  net 
subsidy  of  3.68  percent  ad  valorem  for 
NPL 

(4)  Encouragement  of  Research  and 
Devehpment  Law  (ERDL)  Grants 

NPL  has  received  grants  under  this 
program,  one  of  which,  the  Zohar  rock 
phosphate  research  project,  was 
indirectly  related  to  the  production  of 
IPA.  Since  we  verified  in  the  original 
investigation  that  the  results  of  research 
funded  by  EROL  grants  are  not  made 
publicly  available,  we  determine  these 
grants  to  be  countervailable.  This  ERDL 
grant,  issued  to  NPL  on  )uly  23, 1987, 
could  benefit  the  production  of  IPA,  as 
the  grant  is  to  benefit  a  research  project 
concerning  the  development  of  a  process 
for  quarrying  and  beneficiation  of  rock 
phosphates.  This  research  will  benefit 
the  gathering  of  raw  materials  (inputs) 
required  to  produce  IPA.  We  expensed 
the  full  amount  of  the  grant  for  the 
Zohar  rock  phosphate  research  project 
to  1987  and  divide  by  NPL's  total  sales 
of  all  products.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.03  percent  ad 
va.'orem. 


(5)  Other  Programs 

We  also  examined  the  following 
programs  and  preUminartly  determine 
that  the  manufactiver/ exporter  of 
industrial  phosphoric  add  from  Israel 
did  not  use  them  during  the  review 
period: 

(A)  reduced  tax  rates  imder  ECIU 

(B)  ECIL  section  24  loans; 

(C)  preferential  accelerated 
depreciation  under  ECIL;  and 

(D)  labor  training  grants. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  5.40  percent  ad  valorem  during  the 
period  February  5. 1987  through 
December  31, 1987. 

Because,  pursuant  to  Article  5.3  of  the 
"Agreement  on  Interpretation  and 
AppHcation  of  Articles  VI,  XVI,  and 
XXm  of  the  General  Agreement  on 
Tariffs  and  Trade"  (the  Subsidies  Code), 
we  cannot  impose  suspension  of 
liquidation  for  more  than  120  days 
without  the  issuance  of  a  countervailing 
duty  order,  we  terminated  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  June  5, 1967.  We  reinstated  the 
suspension  of  liquidation  and  required 
the  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  19, 1987, 
the  date  of  publication  of  the 
coimtervailing  duty  order. 

Therefore,  the  Department  will 
instruct  Customs  Service  to  assess 
countervailing  duties  of  5.40  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  5, 1987 
and  on  or  before  )une  4, 1987  and  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumpticm  on  or  after  August  19. 1987 
and  exported  on  or  before  December  31. 
1987.  Entries  or  withdrawals  made  on  or 
after  )une  5. 1987  and  on  or  before 
August  18. 1987  are  not  subject  to 
countervailing  duties. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  5.40  percent  of  the 
f  o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  of  publicatioti  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 


methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefo.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFH  355.38(e). 

Any  request  for  disclosure  under  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication. 

The  Department  will  publish  die  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aHl) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  August  23, 1990. 
Matjorie  A.  ChorBna, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  90-21664  Fded  9-13-80: 8:45  aiti) 
BIUJNS  COOE  JSie-OS-M 


National  Oceanic  and  Atmoapharic 
Adminiatration 

Emergeitcy  Striped  Bass  Research 
Study 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

summary:  The  NMFS  and  (be  U.S.  Fish 
and  Wildhfe  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Staiped  Bass  Research  Study 
as  authorized  by  the  amended 
Anadromous  Fish  Conservatiion  Act 
(Public  Uw  96-118). 

DATES:  The  meeting  will  convene  on 
Thursday,  November  8, 1990,  at  10  a.m., 
and  will  adjourn  at  approximately  3  p.m. 
The  meeting  is  open  to  the  public. 

ADDRESSES:  Room  200,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive.  Arlington.  Virginia. 

FOR  FURTHBI  MFONMATION  CONTACR 

David  G.  Deuel.  Office  of  Fisheries 
Conservation  and  Management.  NMFS. 
1335  East-West  Hi^way.  Silver  Spring. 
Maryland  209ia  Telephone:  (301)  427- 
2347. 


Dated:  September  10, 1990. 
Richard  H.  Sdiaefer. 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(PR  Doc.  90-21719  Filed  9-13-90: 8:45  am] 

MIXING  CODE  1610-22-M 


COMMUTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procursmant  List  1990;  Additions  and 
Delation 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  and  deletion  from 

procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1990 
commodities  and  military  resale 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  October  15, 1990. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite. 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  June 
29,  July  9,  20,  and  27. 1990,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (55  FR  26738,  28083, 
29647  and  30745)  of  proposed  additions 
to  and  deletion  from  Procurement  List 
1990,  which  was  published  on  November 
3, 1989  (54  FR  46450). 

Additions 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodities  and  miUtary 
resale  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities, 
military  resale  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.&C.  4&-48c  and  41  CFR  51- 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were:         . 


a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities,  military  resale 
commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities,  military  resale 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  Procurement  List  1990: 

Commodities 

Insulation, 

1430-01-134-7893, 

(Remaining  Government 
Requirement). 
Kit.  Tiedown, 

1440-01-132-9719. 

(Remaining  Government 
Requirement). 
Holder,  Toilet  Paper, 

4510-00-364-3035. 
Clamp,  Loop 

5340-00-182-9681 

5340-00-410-2972 

5340-00-410-2973 

5340-00-410-2974 

5340-00-410-2975 

5340-00-410-6441 

5340-00-411-2953 

5340-00-420-1747 

5340-00-420-1749 

5340-00-460-4522 

5340-00-460-4524 

5340-00-562-2947 

5340-00-018-8983 
Strap,  Webbing, 

5340-00-949-8637. 

Military  Resale  No.  and  Name 

530    Candle,  Air  Freshening,  Christmas 

Scent. 
890    Tools.  Barbecue. 

993  Pens,  Stick,  Air  Force. 

994  Pens,  Stick,  Army. 

Services 

Commissary  Shelf  Stocking  ft  Custodial. 

Fort  Eustis,  Virginia. 
Janitorial/Custodial.  Border  Patrol 

Sector  Headquarters.  Spokane, 

Washington. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 


Accordingly,  the  following  commodity 
is  hereby  deleted  from  Procurement  List 
1990: 
Sti-ap  Set.  Webbing, 

4935-00-776-2724. 

(Requirements  for  U.S.  Army  Missile 
Command,  Redstone  Arsenal. 
Alabama  only). 
Beverly  L  Milkman. 
Executive  Director. 

[FR  Doc.  90-21738  Filed  9-13-90;  8:45  am] 
MLUNQ  CODE  M10-33-M 


Procurement  Ust  1990;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

summary:  The  Commitiee  has  received 
proposals  to  add  to  Procurement  List 
1990  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  15. 1990. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beveriy  Milkman,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1990,  which  was 
published  on  November  3, 1989  (54  FR 
46540): 

Commodities 

Bandage,  Elastic, 

6510-00-935-5823. 
Folder,  Equipment  Record. 

7510-00-065-0166. 

Services 

Grounds  Maintenance,  Naval  Aviation 
Depot,  Marine  Corps  Air  station. 
Cherry  Point.  North  Carolina. 
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Janitorial/Custodial  Navy  Commissary 
Store.  Naval  Base,  Norfolk.  Virginia. 

lanitorial/Custodial.  Navy  Commissary 
Storcv  Norfolk  Naval  Shipyard, 
Portsmouth,  Virginia. 

Janitorial/Custodial.  Navy  Commissary 
Store.  Naval  Air  Station,  Oceana 
Virginia  Beach.  Virginia. 

Janitorial/Custodial.  Navy  Commissary 
Store,  Naval  Amphibious  Base,  Little 
Creek.  Virginia  Beach,  Virginia. 

Mailroom  Service,  U.S.  Army  Engineer 
District,  L  Mendel  Rivers  Federal 
Building,  Charleston,  South  Carolina. 

Bevflfty  L  Milkman, 

Executive  Director. 

|FR  Doc.  90-21739  Filed  9-13-80;  8:45  am] 

BiiiMe  COW  Mao-ss-n 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defenae  IfitaMgence  Agency  Advisory 
Boafd;  Cloeed  Meeting 

AOCNCV:  Defense  Intelligence  Agency 

Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARV:  Pursuant  to  the  provisions  of 

subsection  (d)  of  section  10  of  Public 

Law  82-463,  as  amended  by  section  5  of 

Public  Law  94-408.  notice  is  hereby 

given  that  a  closed  meeting  of  a  panel  of 

the  DIA  Advisory  Board  has  been 

scheduled.as  follows: 

dates:  Wednesday,  October  3, 1990 

(8:30  a.m.  to  5  pjn.). 

ADDRESSES:  The  DIAC,  Boiling  AFB. 

Washington,  DC 

RM  RNITNBI  MFOIMIATION  CONTACT: 

Lieutenant  Colonel  John  G.  Sutay, 

USAF,  Chief,  DIA  Advisory  Board, 

Washington,  DC  20340-1328  (202/373- 

4930). 

SUPPi£1l«ENTARY  INFOMHATION:  The 

entire  meeting  is  devoted  to  the 

discussion  of  classified  information  as 

defined  in  section  552b(c)(l),  Title  5  of 

the  U.S.  Code  and  therefore  will  be 

closed  to  the  public.  Subject  matter  will 

be  used  in  a  special  study  on 

Countemarcotics. 

Dated-  September  11. 198a 
L.M.  Bynum, 

Alternate  OSD,  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doa  90-21721  Filed  9-13-80;  8:45  am| 
MUJN6  COOE  3t1041-« 


Department  of  ttte  Navy 

Privacy  Act  of  1974;  Amend  Record 
Systems 

aoency:  Department  of  the  Navy.  DOD. 


action:  Amendment  of  Record  Systems. 

summary:  The  I}epartment  of  the  Navy 
proposes  to  amend  three  existing  record 
systems  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C  552a). 

DATES:  The  proposed  actions  will  be 
effective  widiout  further  notice  October 
15, 1990.  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  any  comments  to  Mrs. 
Gwen  Aitken,  Head,  PA/FOIA  Branch, 
OfHce  of  the  Chief  of  Naval  Operations 
(OP-09B30).  Department  of  the  Navy. 
The  Pentagon,  Washington,  DC  20350- 
2000.  Telephone  (202)  697-1459. 

SUPPI.EMENTARV  INFORMATIONC  The 

Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Register  as  follows: 

51  FR  1290&— Apr.  16, 1986 

51  FR  18086— May  16, 1988  (DCHM  Compilation 

changes  follow) 
51  FR  19884— ]un.  3. 1986 
51  FR  30377— Aug.  26. 1986 
51  FR  30393— Aug.  28, 1986 

51  FR  45931— Dec  23, 1988 

52  FR  2147— Jan.  20, 1987 
52  FR  2149— Jan.  20. 1987 
52  FR  850O-Mar.  18. 1987 
52  FR  15530— Apr.  29, 1987 

52  FR  22671— Jun.  15. 1987 

53  FR  45846— Dec.  2, 19S7 
53  FR  17240— May  16. 1988 

53  FR  21512— Jun.  8. 1988  ^ 

53  FR  25363— Jul.  6, 1988 
53  FR  39499— Oct.  7. 1988 

53  FR  41224— Oct.  20. 1988 

54  FR  8322— Feb.  28. 1989 
54  FR  14378— Apr.  11. 1989 
54  FR  32632— Aug.  9. 1989 
54  FR  40160— Sep.  29, 1989 
54  FR  41495— Oct  la  1988 
54  FR  43453— Oct.  25. 1988 
54  FR  45781— Oct.  31, 1989 
54  FR  481 31— Nov.  21 ,  1989 
54  FR  51784— Dec  18. 1988 

54  FR  52978— Dec  26. 1989 

55  FR  21810— May  3a  1990  (Navy  Mailing 

Addresses) 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notices, 
as  amended,  published  in  their  entirety. 
These  notices  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act.  as  amended.  (5  U.S.C.  552a).  which 
requires  the  submission  of  altered 
system  reports. 


Dated:  September  11. 1980 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

NO580fr-2  ~ 

System  name: 

Legal  Records  System  (54  FR  51788, 
December  18, 1989). 

Changes: 

***** 

Categories  of  records  in  the  system 

At  the  end  of  the  third  paragraph  add 
"or  other  administrative  or  disciplinary 
actions." 

Authority: 

At  the  end  of  the  entry,  add 
"Executive  Order  9397." 
***** 

Retrievability: 

Delete  the  entire  entry  and  replace 
with  "Name  and  Social  Security 
Number." 

Record  source  categories: 

Delete  the  entire  entry  and  substitute 
with  "Military  personnel  system, 
medical  records,  investigative  records, 
personal  interviews,  personal 
observations  reported  by  persons 
witnessing  or  knowing  of  incidents." 

N05800-2 

SYSTEM  name: 

Legal  Records  System. 

svsTKM  location: 

Bureau  of  Medicine  and  Surgery, 
Navy  Department,  Washington,  DC 
20372-5120  and  naval  medical  facilities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

CATBMRIES  OF  MDIVIOUALS  COVERED  BY  THE 

system: 

Naval  (military  aind  civilian)  health 
care  personnel  or  staff  employed  at 
medical  facilities;  patients  and  visitors 
of  medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  system: 

Requests  iat  legal  representation; 
requests  for  information  by  subpoena: 
requests  for  assistance;  all  background 
material  necessary  to  answer  the 
requests;  and  copies  of  letters  replying 
to  the  requests. 

Article  138.  UCM)  complaints  and  all 
proceedings,  including  statements, 
affidavits,  correspondence,  briefs. 
conditions,  court  records,  etc. 


Incidoit  reports  and  in-house 
investigations  compiled  as  backgroimd 
for  possible  claim*  or  other 
administrative  cn'  diacipUnary  actions. 

AUTHORrrr  FOR  maintenance  OF  THE 
SYSTEM: 

5  U.S.C  301.  Departmental 
Regulations;  Article  138,  UCMJ;  10 
U.S.C.  938;  Article  15.  UCMJ;  Naval 
Military  Personnel  Manual;  28  U.S.C 
1346(b).  "Federal  Torts  Claim  Act";  42 
U.S.C.  2651-2653,  "Medical  Care 
Recovery  Act";  and  Executive  Order 
9397. 


PURPOSc(s): 

To  provide  a  record  of  individual 
requests  and  responses  for  reference 
and  appellate  purposes  and  to  prepare 
responses  to  individual  lequests. 

To  provide  back^tiund  for  the 
proceedings  on  complaints  and  review 
of  those  complaints. 

To  prepare  correspondence  and 
materials  for  actual  or  possible 
disciplinary  proceedings. 

To  investigate,  provide  background 
on,  and  determine  future  action 
concerning  possible  claims. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCURMMQ  CA1EQONCS  OF 
USERS  AND  THE  FURROSeS  OF  sua*  USES: 

The  Department  of  the  Navy  "Blanket 
Routine  Uses"  that  appear  at  the 
beginning  of  the  Navy's  compilation  of 
record  system  notices  apply  to  this 

system. 

FOUCIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVINa,  ACCESSSIQ,  RETAINWQ,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 


ECORD8IN1 


File  folders,  forriift,  letters. 

RETmEVABIUTY: 

Name  and  Social  Security  Number. 

SAFEGUAHOS: 

Files  are  maintained  in  file  cabinets 
and  other  manual  storage  devices  under 
the  control  of  authorized  personnel 
during  working  hours;  the  office  spaces 
in  which  the  file  cabinets  and  storage 
devices  are  located  are  locked  outside 
ofRce  working  hones. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years 
after  Bnal  action  and  then  destroyed. 

SVST«rMANAOER(S)  AND  ADDRESS: 

Chief,  Bureau  of  Medidne  and 
Surgery,  Navy  Department,  Washington. 
DC  20372-5120. 


NOnFtCAYION  I 

Individuals  seekktg  to  determine 
whether  this  record  system  contains 
information  about  themselves  should 


address  written  inquiries  to  the  naval 
medical  facility  whiere  the  incident  took 
place  or  to  the  Qiief.  Bureau  of 
Medicine  and  Surgery.  Navy 
Department.  Washington,  DC  20372- 
5120.  OGfidal  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 
Written  requests  should  contain  fuU 
name,  Social  Security  Nun^ier,  military 
status,  approximate  date  of  contact  with 
system  (if  known). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  naval  medical  facility 
where  the  incident  to<^  place  or  to  die 
Chief,  Bureau  of  Medicine  and  Surgery. 
Navy  Department.  Washington.  DC 
20372-^120.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  record  system 
notices. 

Written  requests  should  contain  full 
name.  Social  Security  Numba*.  military 
status,  approximate  date  of  contact  with 
system  (if  known). 

CONTESTINO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  tmd  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 


CA- 

Military  personnel  system,  medical 
records,  investigative  records,  personal 
interviews,  personal  observations 
reported  by  persons  witnessing  or 
knowing  of  incidents. 


EXEMPTIONS 

None. 


CLIMMCD  FOR  THE  SYSTEM. 


N06150-2 

System  name: 

Health  Care  Record  System  (54  FR 
43460.  October  25. 1989). 

Changes: 

***** 

Categories  of  records  in  the  system: 

In  paragraph  one,  delete  the  last 
sentence.  In  paragraph  two.  line  three, 
change  "of  to  "or". 

System  managerfsj  and  address: 

Delete  the  entire  entry  and  substitute 
with  "Service  medical  (health  and 
dental)  records  For  active  and  reserve. 
Navy  and  Marine  Coips:  Chief.  Bureau 


of  Medicine  and  Surgery.  Navy 
Department,  Washington,  DC  20372- 
5120;  Commanding  Officers,  Naval 
Activities,  Slips  and  Stations;  and 
Director,  National  Persoimel  Records 
Center,  Military  Personnel  Records,  9700 
Page  Avenue,  SL  Louis,  MO  63132-5000. 
OfHcial  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 
Inpatient  and  outpatient  treatment 
records:  Chief,  Bureau  of  Medicine  and 
Surgery,  Navy  Department  Washington. 
DC  20372-5120;  Commanding  Officers 
aod  OfBcers-in-Charge  of  Naval  Medical 
Treatment  Facilitier,  and.  Director, 
National  Persoimel  Records  Center, 
Military  Personnel  Records,  97tX)  Page 
Avenue.  St.  Louis,  MO  63132-5000. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 


N061S0-2 

SYSTEM  NASIE: 

Health  Care  Record  System. 

SYSTEM  LOCATKWl: 

Military  outpatient  health  (medical 
and  dental)  records  of  active  duty 
individuals  are  retained  at  the  member's 
medical  or  dental  treatment  facility. 
Military  outpatient  health  (medical  and 
dental)  records  of  current  reservists  are 
retained  by  the  member's  command. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Department  of  die 
Navy's  compilation  of  systems  of 
records. 

Military  outpatient  health  (medical 
and  dental)  records  of  retired  and 
separated  individuals  are  retained  at  the 
National  Personnel  Records  Center,  9700 
Page  Avenue,  SL  Louis.  MO  63132-5100; 
Naval  Reserve  Personnel  Center.  4400 
Dauphine  Street,  New  Orieans,  LA 
70149-7800;  Marine  Corps  Reserv-e 
Support  Center,  10905  El  Monte, 
Overland  Park,  KS  66211-1406;  Bureau 
of  Medicine  and  Surgery,  Navy 
Department,  Washington,  DC  20372- 
5120;  or  Headquarters,  UjS.  Marine 
Corps,  Navy  Department,  Washington. 
DC  20380-0001. 

Inpatient  healdi  records  are  retained 
at  the  originating  naval  medical 
treatment  facility.  Veterans 
Administration  Hospitals;  other  medical 
treatment  facilities  such  as  PRIMUS; 
National  Personnel  Records  Center 
(Military),  9700  Page  Avenue,  SL  Louis, 
MO  63132-5100;  National  Personnel 
Records  Center  (Civilian).  Ill 
Winnebago  Street  St.  Loots.  MO  63118; 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans.  LA 
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70149-7800;  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Paric.  KS  66211-1406;  Medical 
Director.  American  Red  Cross, 
Washington,  DC  20226;  Bureau  of 
Medicine  and  Surgery,  Navy 
Department,  Washington.  DC  20372- 
5120;  or  Headquarters,  U.S.  Marine 
Corps,  Navy  Department  Washington. 
DC  20380-0001.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Department  of  the  Navy's 
compilation  of  systems  of  records. 

Outpatient  health  (medical  and 
dental)  treatment  records  of  civilians 
are  retained  at  the  originating  naval 
medical  or  dental  treatment  facility. 
(Official  mailing  addresses  are 
published  as  an  appendix  to  the 
Department  of  the  Navy's  compilation  of 
systems  of  records.)  Veterans 
Administration  Hospitals;  other  medical 
treatment  facilities  such  as  PRIMUS; 
National  Personnel  Records  Center. 
(MiUtary  Personnel  Records),  9700  Page 
Avenue,  St.  Louis.  MO  63132-5100; 
National  Personnel  Records  Center, 
(Civilian  Personnel  Records),  111 
Winnebago  Street  St.  Louis,  MO  63118; 
Medical  Director,  American  Red  Cross, 
Washington,  DC  20226;  Bureau  of 
Medicine  and  Surgery,  Navy 
Department,  Washington,  DC  20372- 
5120;  or  Headquarters,  U.S.  Marine 
Corps,  Navy  Department  Washington, 
DC  20380-0001.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Department  of  the  Navy's 
compilation  of  systems  of  records. 

Secondary  health  records  may  be 
retained  separate  from  the  health  record 
by  individual  departments  at  naval 
medical  or  dental  treatment  facility. 

Subsidiary  records  are  retained  by 
individual  departments  within  medical 
or  dental  treatment  facilities  or  located 
at  Naval  Medical  Data  Services  Center, 
Bethesda,  MD  20814-5066;  Regional  Data 
Service  Centers;  Naval  Environmental 
Health  Center,  Norfolk,  VA  23511-6695; 
and,  other  approved  locations  for 
compiling  data  and  conducting  research 
studies. 

CATEObmES  Of  MOIVtOUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel, 
other  military  personnel,  dependents, 
retired  and  separated  military  personnel 
and  dependents,  civilian  employees.  Red 
Cross  personnel,  foreign  personnel,  VA 
beneficiaries,  hiimanitarian  patients, 
and  all  other  individuals  who  receive 
treatment  at  a  Navy  medical  or  dental 
treatment  facility. 

CATEGOeiES  OF  RECOMDS  IN  THE  SYSTEM: 

Outpatient  and  inpatient  health 
(medical  and  dental)  records  contain 


forms  documenting  care  and  treatment. 
These  records  contain  patient  and 
sponsor  demographic  data. 

Secondary  health  records  contain 
forms  documenting  care  and  treatment 
at  specific  departments  or  clinics. 

Subsidiary  health  records  contain 
information  from  individual  health 
records  and  supporting  documentation. 
Examples  are  X-ray  files; 
electrocephalogram  tracing  files; 
laboratory  or  secondary  treatment 
record  with  supporting  documentation 
or  they  may  be  based  on  the  files; 
pharmacy  files,  social  work  case  files; 
alcohol  rehabilitation  files;  psychiatric 
or  psychology  case  files,  including 
psychology  files  do*cimienting  the 
clinical  psychological  evaluation  of 
individuals  for  suitability  for  certain 
assignments;  nursing  care  plans; 
medication  and  treatment  cards,  stat/ 
daily  orders;  patient  intake  and  output 
forms;  ward  reports;  day  books;  nursing 
service  reports;  pathology  and  clinical 
laboratory  reports;  tumor  registries; 
autopsy  reports;  laboratory  information 
system  (LABIS);  blood  transfusion 
reaction  records;  blood  donor  and  blood 
donor  center  records;  pharmacy  records, 
surgery  records,  and  vision  records  and 
reports;  communicable  disease  case 
files,  statistics,  and  reports; 
occupational  health,  industrial,  and 
environmental  control  records, 
statistics,  and  reports,  including  data 
concerning  periodic  and  total  lifetime 
accumulated  exposure  to  occupational/ 
environmental  hazards;  emergency  room 
and  sick  call  logs;  family  advocacy  case 
files,  statistics,  reports,  and  registers; 
psychiatric  workload  statistics  and  unit 
evaluations;  gynecology  malignancy 
data,  etc. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
records  documenting  fitness  for 
admission  or  retention  in  aviation 
programs 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  suitability  for 
assignoment  as  Embassy  Guards. 

AUTHonrrY  for  maintemance  of  the 
system: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  5131  (as 
amended)  and  5132;  44  U.S.C.  3101;  10 
CFR  part  20,  Standards  for  Protection 
Against  Radiation,  and  Executive  Order 
9397. 

PURPOSE(S): 

This  system  is  used  by  officials, 
employees  and  contractors  of  the 
Department  of  the  Navy  (and  members 
of  die  National  Red  Cross  in  naval 


medical  treatment  facilities)  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
members;  physical  and  psychological 
qualifications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignment;  law  enforcement 
dental  readiness;  claims  and  appeals 
before  the  Council  of  Personnel  Boards 
and  the  Board  for  Correction  of  Naval 
Records;  member's  physical  fitness  for 
continued  naval  service;  litigation 
involving  medical  care;  performance  of 
research  studies  and  compilation  of 
statistical  data;  implementation  of 
preventive  medicine  programs  and 
occupational  health  surveillance 
programs;  implementation  of 
communicable  disease  control  programs; 
and  management  of  the  Bureau  of 
Medicine  and  Surgery's  Radiation 
program  and  to  report  data  concerning 
individual's  exposure  to  radiation. 

This  system  is  also  used  for  the 
initiation  and  processing,  including 
litigation,  or  affirmative  claims  against 
potential  third  party  payors. 

This  system  is  used  by  officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  those  individuals  covered 
by  this  record  system;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
Navy  and  Marine  Corps  members. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  Government  upon 
request  in  the  performance  of  their 
official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies. 

To  private  organizations  (including 
educational  institutions)  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public.  When  not  considered 
mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 
for  research  studies 


To  officiab  and  employees  of  the 
Natiooal  Research  Covncll  in 
cooperative  studies  of  tfie  Nationd 
History  of  DiSeasii 

To  officials  and  employees  of  local   . 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  public  health  and  welfare, 
communicable  disease  control, 
preventive  medicine,  diild  and  spouse 
abuse  prevention  and  public  safety. 

To  Officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  The  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

To  spouses  of  service  members 
(including  reservists)  who  are  infected 
with  the  Human  Inmunodeficiency 
Virus.  This  release  will  be  limited  to 
HIV  positivity  information.  Procedures 
for  informing  spouses  will  be  published 
by  the  Director,  Naval  Medicine  and 
must  be  used. 

To  militaiy  and  civilian  physicians  to 
further  the  medical  care  and  treatment 
of  the  patient 

To  release  radiation  data  per  10  CFR 
part  20. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  informatioD  will  be  disclosed  to 
the  individual  organization,  or 
government  agency,  as  necessary. 

The  Department  of  the  Navy  "Blanket 
Routine  Uses"  that  appear  at  the 
beginning  of  the  Navy's  compilation  of 
record  system  notices  also  apply  to  this 
system. 

hMs:  Records  of  ideatity.  dia^iosis. 
progMnis  or  treatmont  of  soy  client/patient 
irrespective  of  mbm^tr  or  when  he/sfae 
ceases  to  be  ■  dieat/patient  maintained  in 
connection  witli  dw  peHbmiance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  iadiiecdy  assisted  i>y  any 
department  or  agency  of  the  United  States. 
shall,  except  as  provided  herein,  be 
confidential  and  be  dl«do*ed  only  for  die 
purposes  and  under  tbe  ctrcuiwtaoces 
expressly  authorized  in  42  VJ&Jl  290dd-3 
and  290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  (he  record  pertains.  Tlie 
Navy's  "Btanket  Roufine  Uses"  do  not  anrfy 
to  these  records. 


Primary,  seooodary.  and  subsiffiaiy 
medical  heaMt  records  are  stored  in  file 
folders,  iniunifunii,  on  magnetic  tape, 
punched  cards,  machine  listings,  discs, 
and  other  computalted  or  mat^ine 
readable  metiia. 

RETmSVABIUTY: 

Military  health  (medical  and  dental) 
treatment  records  are  filed  and 
maintained  by  die  last  four  digits  of  the 
military  meaitta't  Social  Security 
Number,  the  member^s  last  name,  or  the 
member's  Social  Secarity  Number.  A 
locator  4:ase  file  cross-references  the 
patient's  name  with  the  kwation  of  his/ 
her  record. 

Inpatient  (clinical)  health  records  are 
filed  and  maintained  by  the  last  four 
digits  of  the  sponsor's  Social  Security 
Number  ot  a  register  ntmiber.  A  manual 
or  automatic  register  of  patients  is  kept 
at  each  Natry  medical  treatment  fedlity. 
The  location  of  the  file  can  be 
determined  by  a  seven-digit  register 
number  or  the  patient's  name. 

Outpatient  (medical  and  dentalj 
health  records  are  filed  and  maintained 
by  the  sponsor's  Sodal  Security  Number 
or  date  of  birth,  relationship  to  the 
sponsor,  and  name.  A  locator  file  cross- 
refereooes  the  patient's  name  with  the 
location  of  his/her  record. 

Treatment  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
number  or  file  number.  Aftn-  that  date. 
records  are  retrieved  by  niame  and 
Social  Sectirity  Number. 

Aviation  medical  records  are  filed  and 
maintained  by  Social  Security  Number 
and  name. 

Marine  Secarity  Guard  Battalion 
psychological  examination,  evaluatidn, 
and  treatment  case  files  contain  medical 
records  docimienting  fitness  for 
assignment  as  Embassy  Guards  and  are 
filed  and  maintained  by  Social  Security 
Number  and  name.  Subsidiary  healdi 
care  reoords  may  or  may  not  be 
identified  by  patient  identifier.  When 
they  are,  they  may  be  retrieved  by  name 
and  Social  Security  Number. 

SAFEOtiANOS: 

Recofxis  are  maintained  in  variiMis 
kinds  of  filing  equipment  in  specific 
monitored  or  controlled  access  rtMxns  or 
areas:  public  access  is  not  permitted. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  odier  oser  code  system. 
Utilization  reviews  ensm*  that  the 
system  is  not  violated  Access  is 
restricted  to  persoimel  having  a  need  for 


the  record  in  pravidhig  furtfter  medical 
care  or  in  support  of  administrative/ 
clerical  funtrticns.  Records  are 
controlled  by  a  t:harge.out  sjrstem  to  ; 
clinical  and  other  authorized  perstmnd. 


RtHNIKm 

Health  care  records  are  retaimd, 
retireti  and  disposed  of  in  accordance 
with  Secretary  of  the  Navy  Instruction 
521S.5  (Disposal  of  Navy  Marine  Corps 
Records)  and  Naval  Medical  Command 
Instruction  ei5ai  (Health  Care 
Treatment  Records).  Specifics  are  ^vea 
below: 

Military  health  (medical  and  dental) 
reoords,  are  transferred  with  the 
member  upon  permanent  diange  of  duty 
station  to  his/her  new  duty  station. 
These  records  are  retired  to  the  Nationa* 
Personnel  Records  Center  (Military 
Personnel  Records).  9700  Page  Avenue. 
St.  Louis.  MO  63132-5100:  Naval 
Reserve  Personnd  Center,  4400 
Dai4>hine  Street.  New  Orleans.  LA 
70149-7800;  and  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte. 
Overland  Park.  KS  66211-140a 

Inpatient  health  records  are 
transferred  to  the  National  Personnel 
Records  Center  (Military  Persoimd 
Records),  9700  P^iige  Avenue.  SL  Louis. 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street,  SL  Louis,  ktf).  two  years  after  the 
calendar  year  of  the  last  date  of 
treatment. 

Outpatient  health  records  of  dviliaxu 
are  tranferred  to  the  National  Personnel 
Records  Center  (NGIitary  Personnel 
Records),  97D0  I^ge  Avouie,  SL  Loois. 
MO  83132-6100  or  to  dw  National 
Personnel  Reoords  Center  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street,  SL  Louis.  MO.  two  years  after  the 
calendar  year  of  the  last  date  of 
treatmenL 

X-ray  files  are  retained  on-site  and 
destroyed  three  years  after  the  last  x- 
ray  in  the  file.  Asbestos  x-rays  are 
retained  on  site  indefinitely. 

Secondary  health  reoords  may  be 
retained  separate  from  the  health 
record.  A  notation  is  made  in  the  health 
record  that  these  records  exist  and 
where  they  are  being  kept.  When  the 
health  record  is  retired  or  the  patient 
transfers,  these  records  shoultl  be 
entered  in  the  health  record. 

Aviation  medical  records  are  retained 
on  board  and  destroyed  when  30  years 
old. 

Marine  Security  Guard  Battalion 
psydiolo^cal  examination,  evaluation, 
and  treatment  case  files  containing 
medical  reoonls  documenting  fitness  for 
assignment  as  Embassey  Guards  are 
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retained  on  board  and  destroyed  after 
50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
assignment  will  be  retained  at  the 
originating  medical  treatment  facility 
and  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  exceeding  exposure  limits  are 
retained  at  Bureau  of  Medicine  and 
Surgery  for  50  yiears,  then  destroyed;  all 
others  are  retained  5  years,  then 
destroyed. 

SYSTEM  MANAQEn(S)  AND  AOONESS: 

•  Service  medical  (health  and  dental) 
records  for  active  and  reserve.  Navy  and 
Marine  Corps:  Chief:  Bureau  of  Medicine 
and  Surgery,  Navy  Department, 
Washington,  DC  20372-5120: 
Commanding  Officers,  Naval  Activities. 
Ships  and  Stations;  and  Director, 
National  Personnel  Records  Center, 
Military  Personnel  Records,  9700  Page 
Avenue.  St.  Louis,  MO  63132-5000. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

Inpatient  and  outpatient  treatment 
records:  Chief,  Bureau  of  Medicine  and 
Surgery,  Navy  Department.  Washington, 
DC  20372-5120;  Commanding  Officers 
and  Officers-in-Charge  of  naval  medical 
treatment  facilities:  and  Director, 
National  Personnel  Records  Center. 
Military  Personnel  Records,  9700  Page 
Avenue,  St.  Louis,  MO  63132-5000. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

NOTmCATKM  mocEiNmE: 

Active  duty  Navy  and  Marine  Corps 

•  personnel  and  drilling  members  of  the 
Navy  and  Marine  Corps  Reserves 
seeking  to  determine  whether  this 
record  system  contains  information 
about  themselves  should  address 
written  inquiries  to  the  originating 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 

•  as  an  appendix  to  the  Department  of  the 
Navy's  compilation  of  record  systems. 

Inactive  Naval  Reservists  should 
address  requests  for  informaton  to  the 
Naval  Reberve  Personnel  Center.  4400 
Dauphine  Street.  New  Orleans.  LA 
701 19-7800.  Marine  Reservist's  should 
address  requests  for  information  to 
Marine  Corps  Reserve  Support  Center. 
10950  El  Monte.  Overland  Park,  KS 
66211-1408. 

Former  members  who  have  no  further 
reserve  or  active  duty  obligations  should 
address  requests  for  information  to  the 
Director,  National  Persormel  Records 
Center  (Military  Personnel  Records), 
970Q  Page  Avenue.  St.  Louis  MO  63132- 
5100. 


Ail  written  requests  should  contain 
the  full  name  and  Social  Security 
Number  of  the  individual,  his/her 
signature,  and  in  those  cases  where  his/ 
her  period  of  service  ended  before  1971, 
his/her  service  or  file  number.  In 
requesting  records  for  personnel  who 
served  before  1964,  information 
provided  to  the  National  Persoimel 
Records  Center  should  also  include  date 
and  place  of  birth  and  dates  of  periods 
of  active  Naval  service. 

Records  may  be  requested  in  person. 
Proof  of  identification  will  consist  of  the 
Armed  Forces  Identification  Card  or  by 
other  types  of  identification  bearing 
picture  and  signature. 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
the  hospital  where  the  individual  was 
treated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director.  National 
Personnel  Records  Center.  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street.  St.  Louis.  MO  63118  or  to  the 
Director,  National  Personnel  Records 
Center,  (Military  Personnel  Records). 
9700  Page  Avenue,  St.  Louis,  Mo  63132- 
5100. 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  OfGcer  of  medical  or 
dental  center  where  treatment  was 
received. 

The  following  data  should  be 
provided:  Full  name,  Social  Security 
Number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at 
time  of  medical  treatment,  and  service 
number. 

Full  name.  date,  and  place  of  birth,  ID 
card  or  driver's  license,  or  other 
identification  to  sufficiently  identify  the 
individual  with  the  medical  records  held 
by  the  treatment  facility  must  be 
presented. 

RCCOAO  ACCESS  PROCEOURC: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  sysiem  should  address  written 
inquiries  to  the  medical  or  dental 
treatment  facility  where  treatment  was 
received  or  to  the  officials  listed  above 
under  'Notification  procedure".  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  or 
records. 

CONTCSTINO  RCCORO  raoccouRC: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 


the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RCCONO  SOURCC  CATEOOmES: 

Reports  from  attending  and  previous 
physicians  and  other  medical  personnel 
regarding  the  results  of  physical,  dental, 
and  mental  examinations,  treatment, 
evaluation,  consultation,  laboratory,  x- 
rays,  and  special  studies  conducted  to 
provide  health  care  to  the  individual  or 
to  determine  the  individual's  physica' 
and  dental  qualification. 

CXEMITIONS  CUUMEO  FOW  THE  SYSTEM: 

None. 
NO6320-3 

System  name: 

COMNAVMEDCOM  Quality 
Assurance /Risk  Management  (51  FR 
18192,  May  16, 1986). 

Changps: 

System  name: 

Delete  "COMNAVMEDCOM". 

System  location: 

Delete  the  entire  entry  and  substitute 
with  "Bureau  of  Medicine  and  Surgery, 
Navy  Department,  Washington,  DC 
20372-5120;  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendbc  to  the  Navy^s 
compilation  of  record  system  notices." 

Categories  of  individuals  covered  in  the 
system: 

Delete  the  entire  entry  and  substitute 
with  "Naval  military  heath  care 
providers  including  active  duty,  reserve, 
retired,  and  separated  persoimel;  Naval 
civilian  health  care  providers  including 
government  employees,  voluteers.  and 
contractors." 

Categories  of  records  in  the  system: 

Delete  the  entire  entry  and  substitute 
with  "Credentialling  records  including 
Individual  Credentials  Files,  Clinical 
Activity  Files.  Clinical  Performance 
Profiles.  Performance  Appraisal  Reports 
and  other  records  including 
administrative  and  disciplinary 
proceedings;  records  of  current  and  past 
employment  and/or  assignment,  current 
and  past  clinical  privileges, 
qualifications  and  performance,  peer 
review  records.  Internal  Review  records, 
statments  of  physical  and  mental 
health." 

Authority  for  maintenance  of  the 
system: 

Delete  the  entire  entry  and  substitute 
with  "5  U.S.C.  301.  Department 


Regulations;  10  U.S.C.  1102  and  5132; 
and  Executive  Order  9397." 

Purpose: 

Delete  the  entire  entry  and  substitute 
with  "This  system  relates  to  the  Bureau 
of  Medicine  and  Surgery's  Quality 
Assurance/Risk  Management  Program. 
It  is  used  to  review  the  quality  and 
appropriateness  of  care  provided  to 
patients;  investigate,  analyze,  and  report 
accidents,  injuries,  and  other  incidents 
which  may  be  related  to  patient  care  or 
safety;  to  identify  health  care  providers 
with  known  or  suspected  deficiencies  or 
impairments  which  may  affect  patient 
care  or  safety  or  be  the  subject  of 
professional  negligence  claims." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  "Quality  assurance  records  may  be 
disclosed: 

With  the  exception  of  the  subject  of  a 
quality  assurance  action,  the  identity  of 
any  person  receiving  health  care 
services  from  the  Department  of  Defense 
or  the  identity  of  any  other  person 
associated  with  the  department  for 
purposes  of  a  medical  quality  assurance 
program  that  is  disclosed  in  a  medical 
quality  assurance  record  shall  be 
deleted  from  that  record  or  document 
before  any  disclosure  of  such  record  is 
made  outside  the  Department  of 
Defense.  Such  requirement  does  not 
apply  to  the  release  of  information 
pursuant  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  Section  552a). 

Medical  quality  assurance  records  (10 
U.S.C.  Section  1102)  described  herein 
may  not  be  made  available  to  any 
person  under  the  Freedom  of 
Information  Act  (5  U.S.C.  Section  552). 

To  a  Federal  eocecutive  agency  or 
private  organization,  if  such  medical 
quality  assurance  record  or  testimony  is 
needed  by  such  agency  or  organization 
to  perform  licensing  or  accreditation 
functions  related  to  Department  of 
Defense  health  care  facilities  or  to 
perform  monitoring,  required  by  law,  or 
Department  of  Defense  health  care 
facilities.  j  I 

To  an  adminialtrative  or  judicial 
proceeding  commenced  by  a  present  or 
former  Department  of  Defense  health 
care  provider  concerning  the 
termination,  suspension,  or  limitation  of 
clinical  privileges  of  such  health  care 
provider. 

To  a  governmental  board  or  agency  or 
to  a  professional  health  care  society  or 
organization,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  board,  agency,  society,  or:.    ' 
organization  to  perform  licenQiqg. 


credentialing,  or  the  monitoring  of 
professional  standards  with  respect  to 
any  health  care  provider  who  is  a  or 
was  a  member  or  an  employee  of  the 
Department  of  Defense. 

"To  a  governmental  board  or  agency  or 
to  a  professional  health  care  society  or 
organization,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  board,  agency,  society,  or 
organization  to  perform  Ucensing. 
credentialing,  or  the  monitoring  of 
professional  standards  with  respect  to 
any  health  care  provider  who  is  or  was 
a  member  or  an  employee  of  the 
Department  of  Defense. 

"To  a  hospital,  medical  care  center,  or 
other  institution  that  provides  health 
care  services,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  institution  to  assess  Uie 
professional  quaUfications  of  any  health 
care  provider  who  is  or  was  a  member 
or  employee  of  the  Department  of 
Defense  and  who  has  applied  for  or 
been  granted  authority  or  employment 
to  provide  health  care  services  in  or  on 
behalf  of  such  institutions. 

To  an  officer,  employee,  or  contractor 
of  the  Department  of  Defense  who  has  a 
need  for  such  record  or  testimony  to 
perform  official  duties. 

To  a  criminal  or  civil  law  enforcement 
agency  or  instrumentality  charged  under 
applicable  law  with  the  protection  of  the 
public  health  or  safety,  if  a  qualified 
representative  of  such  agency  or 
instrumentality  makes  a  written  request 
that  such  record  of  testimony  be 
provided  for  a  purpose  authorized  by 
law. 

In  an  administrative  or  judicial 
proceeding  commenced  by  a  criminal  or 
civil  law  enforcement  agency  or 
instrumentality  referred  to  in  the  above 
paragraph,  but  only  with  respect  to  the 
subject  of  such  proceeding. 

The  Department  of  the  Navy  "Blanket 
Routine  Uses"  that  appear  at  the 
beginning  of  the  Navy's  compilation  of 
record  system  notices  do  not  apply  to 
this  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 


Retrievability: 

Delete  th  entire  entry  and  substitute 
with  "Records  are  retrieved  by  full  name 
or  Social  Security  Number  of  health  care 
provider,  or  other  alpha/numeric 
identifier." 
*        *        *.*■■.♦- 

Retention  and  disposal: 

Delete  the  entire  entry  and  substitute, 
with  "Records  are  retained  at  the 


command  to  which  the  health  care 
provider  is  assigned  and  are  transferred 
to  the  provider's  new  command  upon 
transfer.  When  health  care  providers. . 
leave  the  health  care  system,  the 
Individual  Credentials  Files  are 
ordinarily  retained  at  a  provider's  last 
command  for  10  years  and  then 
destroyed.  If  the  provider's  Individual 
Credentials  File  contains  a  permanent 
adverse  privileging  action  or  an 
investigation  of  criminal  misconduct,  the 
original  is  forwarded  to  BUMED  for  the 
10  year  retention  period  and  then 
permanently  archived.  Performance 
Appraisal  Reports  and  associated 
documents  are  retained  at  each 
command  to  which  a  provider  is 
assigned  for  10  years  after  the  provider 
leaves  the  facility  and  then  destroyed." 

System  managerfs)  and  address: 

Delete  the  entire  entry  and  substitute 
with  "Chief,  Bureau  of  Medicine  and 
Surgery,  Navy  Department,  Washington. 
DC  20372-5120.  Commanding  Officers  or. 
Officers  in  Charge  of  Navy  Medical 
Department  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices." 


N06320-3 
SYSTEM  NAME: 

Quality  Assurance/Risk  Management 

SYSTEM  LX>CATK>N: 

Bureau  of  Medicine  and  Surgery, 
Navy  Department,  Washington.  DC 
'20372-5120;  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

CATEOOmES  OF  mOIVIOUALS  COVEREO  sv  n« 


Naval  military  health  care  providers 
includinc  active  diitv.  resprve.  retired, 
and  separated  personnel:  Naval  civilian 
health  care  providers  including 
government  employees,  volunteers,  and 
contractors. 

CATEOOmES  OF  HECONOS  M  THE  SYSTEM: 

Credentialing  records  including 
Individual  Credentials  Files.  Clinical 
Activity  Files,  Clinical  Performance 
Profiles,  Performance  Appraisal  Reports 
and  other  records  including 
administrative  and  disciplinary 
proceedings;  records  of  current  and  past 
employment  and/or  assignment  current 
and  past  clinical  privileges, 
qualifications  and  performance,  peer 
review  records.  Internal  Review  records, 
statements  of  physical .  and  mental 
health. 
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5  U.S.C.  301.  Department  Regulations; 
10  U.S.C  1102  and  5132;  and  Executive 
Order  9397. 

This  sytem  relates  to  die  Bureau  of 
Medicine  and  Surgery's  Quality 
Assurance/Risk  Management  Program. 
It  is  used  to  review  the  quality  and 
appropriateness  of  care  provided  to 
patients;  investigate,  analyze,  and  report 
accidents,  injuries,  and  other  incidents 
which  may  be  related  to  patient  care  or 
safety;  to  identify  health  care  providers 
with  known  or  suspected  deficiencies  or 
impairments  which  may  affect  patient 
care  or  safety  or  be  the  subject  of 
professional  negligence  claims. 


MHITINC  Met  OF  MCOOnOS  MAINTAINED  IN 
Tt«  SVSTCM,  MGLUONM  CATEOOmCS  OF 
USERS  AND  THC  MMPOSCS  OF  SUCH  USES: 

With  the  exception  of  die  subject  of  a 
quality  assurance  act,  the  identity  of  any 
person  receiving  health  care  services 
from  the  Department  of  Defense  or  the 
identity  of  any  other  person  associated 
with  the  depwrtment  for  purposes  of  a 
medical  quality  assurance  program  that 
is  disclosed  in  a  medical  quality 
assurance  record  shall  be  deleted  from 
that  record  or  document  before  any 
disclosure  of  such  record  is  made 
outside  the  Department  of  Defense.  Sudi 
requirement  does  not  apply  to  the 
release  of  information  pursuant  to  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a). 

Medical  quality  assurance  record  (10 
U.S.C.  1102)  described  herein  may  not 
be  made  available  to  any  person  under 
the  Freedom  of  biformation  Act,  (5  U.S.C. 
552). 

Quality  assurance  records  may  be 
disclosed: 

To  a  Federal  executive  agency  or 
private  organization,  if  such  medical 
quality  assurance  record  or  testimony  is 
needed  by  such  agency  or  organization 
to  perform  Hcensing  or  accreditation 
functions  related  to  Department  of 
Defense  health  care  facilities  or  to 
perform  monitoring,  required  by  law,  or 
Department  of  Defense  health  care 
facilities. 

To  an  administrative  or  judicial 
proceeding  commenced  by  a  present  or 
former  Department  of  Defense  health 
car&  provider  concerning  the 
termination,  suspension,  or  hmitation  of 
clinical  privileges  of  such  health  care 
provider. 

To  a  governmental  board  or  agency  or 
to  a  professional  health  care  society  of 
organization,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  board,  agency,  society,  or 


organization  to  perform  licensing, 
credentialing,  or  die  monitoring  of 
professional  standards  with  respect  to 
any  health  care  provider  who  is  a  or 
was  a  member  or  an  employee  of  the 
Department  of  Defense. 

To  a  hospital,  medical  care  center,  or 
other  institution  that  provides  health 
care  services,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  institution  to  assess  the 
professional  qualifications  of  any  health 
care  provider  who  is  or  was  a  member 
or  employee  of  the  Department  of 
Defense  and  who  has  applied  for  or 
been  granted  authority  or  employment 
to  provide  health  care  services  in  or  on 
behalf  of  such  institutions. 

To  an  officer,  employee,  or  contractor 
of  the  Department  of  Defense  who  has  a 
need  for  such  record  or  testimony  to 
perform  official  duties. 

To  a  criminal  or  civil  law  enforcement 
agency  or  instrumentality  charged  under 
applicable  law  with  the  protection  of  the 
public  health  or  safety,  if  a  qualified 
representative  of  such  agency  w 
instrumentality  makes  a  written  request 
that  such  record  of  testimony  be 
provided  for  a  purpose  authorized  by 
law. 

In  an  administrative  or  judicial 
proceeding  commenced  by  a  criminal  or 
civil  law  enforcement  agency  or 
instrumentality  referred  to  in  the  above 
paragraph,  but  only  with  respect  to  the 
subject  of  such  proceeding. 

The  Department  of  the  Navy  "Blanket 
Routine  Uses"  that  appear  at  the 
beginning  of  the  Navy's  compilation  of 
record  system  notices  do  not  apply  to 
this  system. 

POLICIES  AND  FNACnCES  FOR  STORINQ, 
RETRKVIHa,  ACCCSSmO,  RETAIMNQ,  AND 
OISFOSINS  OF  RCOOROS  IN  THE  system: 

storage: 

Records  are  maintained  on  hard  copy 
forms  in  filing  cabinets. 

RETRIEVABIUrr: 

Records  are  retrieved  by  full  name  or 
Social  Security  Niunber  of  health  care 
provider,  or  other  alpha /numeric 
identifier. 

safeguards: 

Files  are  monitored  during  normal 
working  hours  by  authorized  personnel 
and  the  room  or  the  files  are  locked  at 
all  other  times. 

RETENTION  and  DISFOGAl: 

Records  are  retained  at  the  command 
to  which  the  health  care  provider  is 
assigned  and  are  transferred  to  the 
provider's  new  command  upon  transfer. 
When  health  care  providers  leave  the 
health  care  system,  the  Individual 


Credentials  Files  are  ordinarily  retained 
at  a  provider's  last  command  for  10 
years  and  then  destroyed.  If  the 
provider's  Individual  Credentials  File 
contains  a  permanent  adverse 
privileging  action  or  an  investigation  of 
criminal  misconduct,  the  original  is 
forwarded  to  BUMED  for  the  10  year 
retention  period  and  then  permanently 
archived.  Performance  Appraisal 
Reports  and  associated  documents  are 
retained  at  each  ccHnmand  to  which  a 
provider  is  assigned  for  10  years  after 
the  provider  leaves  the  facility  and  then 
destroyed. 

SYSTEM  MANAGERfS)  AND  address: 

Chief,  Bureau  of  Medicine  and 
Surgery,  Navy  Department,  Washington. 
DC  20372-5120.  Commanding  Officers  or 
Officers  in  Charge  of  Navy  Medical 
Department  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

NOTIFICATtON  FROCEOURE: 

Individuals  seeking  to  determine 
whether  this  record  system  contains 
information  about  themselves  should 
address  written  inquiries  to  die  naval 
medical  facility  where  the  treatment 
was  received  or  to  the  Chief,  Bureau  of 
Medicine  and  Surgery.  Requests  should 
contain  the  full  name.  Social  Security 
Number,  and  signature  of  the  individual 
The  individual  may  also  visit  BUMED  or 
the  healdi  care  treatment  facility. 
Visitors  must  posses  proof  of 
identification  such  as  ID  card,  driver's 
license,  or  other  identification  showing 
name  and  a  recent  photograph  of  the 
individual. 

RECORD  ACCESS  FROCEOURE8: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  naval  medical  facility 
where  the  treatment  was  received  or  to 
the  Chief,  Bureau  of  Medicine  and 
Surgery  at  the  addresses  indicated 
above.  Requests  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  individual.  The 
individual  may  also  visit  BUMED  or  the 
healdi  care  treatment  facility.  Visitors 
must  possess  proof  of  identification  such 
as  ID  card,  driver's  license,  or  other- 
identification  showing  name  and  a 
recent  photograph  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 


701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  Source  catsoorics: 

Incident  reports  relating  to  patients. 
staff,  and  other  personnel  documenting 
accidents,  injuries,  and  other  incidents, 
together  with  supportive 
correspondence  and  statements 
including  statistical  displays  and 
summaries. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None.  I 

(FR  Doc.  gO-2ir22  Filed  »-13-g0;  8:45  am] 
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DEPARTMENT  OF  ENERGY 


Proposed  O 
NUSCorp, 


TT 


itract  Option  Award  to 


AQENCV:  Department  of  Energy. 
action:  Notice  of  potential 
organizational  conflict  of  interest  in  the 
exercise  of  a  contract  option  with  NUB 
Corporation. 

summary:  Consistent  widi  die 
Department  of  Energy  (DOE) 
Acquisition  Regulations,  48  CFR 
909.570-9.  DOE  gives  public  notice  that 
the  first  of  two(2),  three-month  option 
periods  under  an  existing  contract 
(Contract  #DB-AC01-87EH79003) 
between  DOE  and  NUS  Corporation  will 
be  exercised  despite  the  potential  for  an 
organizational  conflict  of  interest, 
because  it  has  been  determined  that  the 
continued  contract  performance  by  NUS 
Corp.  is  in  the  best  interests  of  the 
United  States. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lee  Stevens,  U.S.  Department  of  Energy, 

Office  of  Environmental  Audit,  EH-24, 

Washmgtoa  DC  20585. 
Lynn  Warner,  U.S.  Department  of 

Energy,  Office  of  Procurement 

Operations,  PR-322.1,  Washington, 

DC  20585 
SUPPLEMENTARY  INFORMATION: 

Findings,  Mitigation,  and  Determination 

Under  section  19  of  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  (Pub.  L  93- 
577),  as  amended,  and  section  33  of  the 
Federal  Energy  Act  of  1974,  (Pub.  L  93- 
275],  as  amended,  the  Department  of 
Energy  is  subject  to  certain 
requirements  intended  to  avoid 
organizations!  conflicts  of  interest  in  the 
award  and  performance  of  contracts  for 
technical  and  management  support 
services.  An  organizational  conflict  of 
interest  (OCE)  is  considered  to  exist 
when  a  contractor  "has  past,  present,  or 
currently  planned  interests,  that,  either 


directly  or  indirecdy,  through  a  cUent 
relationship,  relate  to  die  work  to  be 
performed  under  a  Department  contract 
and  which  (1)  may  diminish  its  capacity 
to  give  impartial,  technically  sound, 
objective  assistance  and  advice,  or  (2) 
may  result  in  it  being  given  an  unfair 
competitive  advantage."  DOE 
Acquisition  Regulations,  48  CFR 
909.570-3.  Pursuant  to  these  statutory 
provisions,  a  contract  may  not  be 
awarded  unless  the  Secretary  or  his 
designee  has  made  a  determination  that 
it  is  unlikely  that  an  inclusion  of 
appropriate  conditions  in  the  contract  If 
an  OCI  is  determined  to  exist  and 
cannot  be  cvoided.  the  contract  may  be 
awarded  only  if  the  Secretary  or  his 
designee  determines  that  award  would 
be  in  the  best  interest  of  the  United 
States  and  includes  appropriate 
provisions  in  the  contract  to  mitigate  the 
OCI.  If,  after  award,  a  possible  OCI  is 
subsequently  identified,  the  Secretary  or 
his  designee  must  determine  whether  or 
not  it  would  be  in  the  best  interests  of 
the  Government  to  terminate  the 
contract 

On  the  basis  of  the  following  findings, 
mitigation,  and  determination,  the 
option  in  the  contact  described  below  is 
being  exercised.  The  DOE  recognizes 
the  existence  of  potential  organizational 
conflicts  of  interest  pursuant  to  the 
authority  of  48  CFR  g09.57a 

Findings 

1.  The  U.S.  Department  of  Energy, 
Office  of  Environmental  Audit  (OEV). 
has  a  continuing  need  for  specialized 
environmental  technical  support.  Such 
support  is  to  assist  OEV  in  performing 
environmental  audits  and  assessments, 
enabling  the  Office  to  evaluate 
compliance  with  environmental 
requirements.  These  evaluations  are 
independent  of  Department  line 
management  and  concern  the 
compliance  status  of  various 
Departmental  entities  with  federal, 
state,  and  local  environmental  laws, 
regulations,  and  DOE  Orders.  The 
contract  that  now  supplies  this  support 
includes  evaluation  of:  (a)  The 
effectiveness  of  the  environmental 
protection  and  monitoring  systems 
associated  with  the  industrial  processes 
and  research  involved  in  the 
Departments'  various  activities,  (b)  field 
data  associated  with  such  monitoring. 

(c)  performance  of  the  systems  against 
required  and  recommended  criteria,  and 

(d)  the  root  causes  of  any 
noncompliances. 

2.  Using  the  information  gathered 
under  this  contract  option  period,  the 
OEV  staff  will  prepare  reports  for  use  by 
senior  Department  managers  to  use  in 
determining:  (a)  The  appropriate  actions 


to  take,  to  correct  any  deficiencies,  (b) 
the  cost  of  such  actions,  and  (c)  the 
priorities  for  correction. 

3.  NUS  Corporation,  it  affiHates,  and 
subcontractors  have  provided  up-dated 
information  concerning  business 
activities  related  to  the  work  to  be 
performed  for  DOE.  This  information 
bears  on  whether  or  not  it  has  possible 
conflicts  of  interest  (a)  with  respect  to 
its  ability  to  render  impartial, 
technically-sound,  and  objective 
assistance  or  advice,  or  (b)  which  may 
give  it  an  unfair  competitive  advantage. 

4.  Based  on  an  evaluation  of  the 
information  provided  by  NUS 
Corporation,  its  affiliates,  and 
subcontractors,  I  find  that  the  additional 
work  to  be  performed  under  the  contract 
could  create  a  potential  conflict  of 
interest  because  of  the  nature  of  the 
contract  and  its  proposed  scope  of  woric, 
which  may  provide  access  to  DOE  data, 
information  concerning  IX)E  plans  and 
programs,  and  confidential  or 
proprietary  data  of  others.  In  addition, 
there  may  be  the  appearance  that 
through  this  support  contract  NUS 
Corporation  could  potentially  influence 
DOE  decisions  so  as  to  benefit  the 
contractor's  other  government  and 
commercial  business  activities.  There  is 
also  a  potential  conflict  of  interest  in 
that  NUS  has  performed  work  at  certain 
of  the  facilities  which  will  be  the  subject 
of  reviews,  which  could  result  in  NUS 
reviewing  its  own  prior  work. 

NUS  is  affiliated  widi  die  Halliburton 
Company,  Dallas,  Texas,  and  their 
subsidiary,  Brown  and  Root  Inc.. 
Houston,  Texas.  The  Halliburton 
Company  and  Brown  and  Root  Inc.. 
own  stock  in  NUS  Corporation.  The 
Halliburton  Company  can  be  generally 
divided  into  4  principal  categories  of 
operations:  Oil  field  services  and 
products;  industrial  engineering  and 
construction  services;  marine 
engineering  and  construction  services; 
and  insurance  services.  Brown  and  Root 
Inc..  is  engaged  in  performing  a  broad 
range  of  engineering  and  construction 
services  in  government,  industrial,  and 
marine  areas. 

NUS  is  affiliated  with  NUS  Training 
Corporation,  NUS  Process  Services 
Corporations.  NUS  Operating  Services 
Corporation,  and  EQEX  Corporation. 
The  NUS  Training  Corporation  provides 
personnel  training  services  primarily  to 
the  fossil  and  nuclear  power  industries. 
The  NUS  Process  Services  Corporation 
provides  on-site,  low-level  radioactive 
waste  processing  services  to  the  nucle<ir 
power  industry.  The  NUS  Operating 
Services  Corporation  provides  a  variety 
of  services  to  assist  electric  utility  firms 
in  the  operation  of  nuclear  and  coal- 
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Tired  electric  power  plants.  The 
Equipment  Exchange  Company  (EQEX) 
provides  equipment  brokerage  services 
primarily  to  the  nuclear  utility  industry. 
These  aMliates  are  wholly-owned 
subsidiaries  of  the  NUS  Corpcvation. 

NUS  has  3  international  affiliates:  (1) 
Japan  NUS  Company.  Ltd.,  Tokyo, 
Japan;  (2)  Nuklear-Ingenieur-Service. 
GmBH,  Hanao.  West  Germany;  and  (3) 
Arabian  Environmental  Services,  Ltd, 
Jeddah,  Kingdom  of  Saudi  Arabia.  These 
3  afliliates  provide  engineering  and 
consulting  services  similar  to  those  of 
NUS  within  the  geographical  areas 
where  they  are  Icoated. 

5.  Because  the  Department  will  shortly 
award  a  follow-on  contract  to  the 
existing  NUS  Corporation  contract,  and 
the  existing  NUS  contract  expires  on 
September  15, 199a  this  option,  and 
possibly  a  second  option,  is  being 
exercised  to  cover  the  time  period 
between  contract  expiration  and  award 
and  phase-in  of  the  new  contract. 

Mitigation 

Because  of  the  following  steps  to  be 
taken  to  mitigate,  if  not  totally  avoid,  the 
perceived  conflicts.  I  believe  that  the 
work  NUS  Corporation  will  perform 
during  the  OEV  option  period  will  not 
result  in  NUS  Corporation  providing  the 
DOE  with  biased  assistance,  nor  give 
NUS  Corporation  any  unfair  competitive 
advantage.  Since  this  is  a  level-of-effort 
type  contract  in  which  specific  direction 
would  be  given  to  the  contractor  by  task 
assignment,  the  Contracting  Oncer's 
Technical  representative,  who  prepares 
such  tasks,  and  the  Contracting  OHicer. 
will  examine  each  task  to  be  assigned  to 
ensure  that  the  contractor  will  not  be 
reviewing  the  work  it  or  any  of  its 
corporate  organization  or  its     , 
subcontractors  has  previously 
performed  under  this  or  any  other 
contract  The  potential  for  unfair 
competitive  advantage  is  avoided  by  the 
following  circumstances: 

(a)  Almost  all  data  reviewed  is  pot>licly 
available,  or  is  8ab|ect  to  FOIA  request; 

(b)  Most  of  the  non-publicly  available 
information  is  either  Classified  or 
Unclassified  Controlled  Nuclear  Infotmation 
and  is  therefore  protected  by  security 
requirements  bxm  (Kscloswe  to  non-projeGt 
related  perKw^el  in  tlie  ofieror'a  organization 
or  affiliates: 

(c)  Any  foUow-on  work  which  might  t>e 
identified  as  necessary  by  lioe  maoagement 
review  of  a  Tiger  Team  Assessment  or 
Environmental  Audit  would  be  competitively 
bid.  and  all  information  necessary  to  bid 
would  be  made  available  to  all  offerors 
through  the  Request  For  Proposal  process; 
and 

(d)  NUS  has  oominltted  itself  to  maintain 
any  inConwtion  generated  in  the  assessments 
or  sudits  within  the  praject  office,  where  it 


could  not  be  used  to  gain  any  advantage  in 
other  business  undertaken  by  themselves  or 
their  affiliates. 

in  addition,  the  claose 
"Organizational  Conflict  of  Interest"  48 
CFR  952.209-72.  is  induded  in  the 
contract  for  the  option  period. 

Finally,  with  regard  of  NUS  Corp. 
participation  in  Tiger  Team  activities, 
the  team  operaticm  is  designed  to  permit 
the  contractor  only  a  supporting  role 
contributing  to  its  findings  and 
recommeni^tions.  Whatever  bias  is 
contained  in  the  contractor's  worii  is 
effectively  diminished  or  eliminated  by 
the  oversight  of  the  team  and  the  OEV. 

Determination 

In  light  of  the  above  findings  and 
mitigation,  and  in  accordance  with  48 
CFR  909.570, 1  have  determined  that  the 
proposed  exercise  of  the  contract  option 
by  DOE  is  in  the  best  interest  of  the 
United  States. 

Issued  in  Washington,  DC  on  Septemt>er  10, 
1990. 

Paul  L.  Zismer , 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

[FR  Doc  90-21649  Filed  9-13-90;  8:45  am] 
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San  Francisco  Operatfons  Offtoe 
nnancial  Aaetotance  Award;  UniveraRy 
of  Caiifomia  at  Davis 

agency:  Department  of  Energy. 
ACTKMC  Intent  to  negotiate  a 
cooperative  agreement  with  University 
of  Caiifomia  at  Davis,  CA. _^ 

summary:  "Establishment  of  the 
National  Institute  for  Global 
Environmental  Change.  The  Department 
of  Energy  (DOE),  San  Francisco 
Operations  Office  (SAN)  announces  that 
it  plans  to  negotiate,  on  a  non- 
competitive basis,  a  Cooperative 
Agreement  for  approximately 
$11,916,000  with  the  Regents  of  the 
University  of  Cahfomia.  This 
Cooperative  Agreement  will  carry  the 
activity  through  July  14, 1992.  The 
University  of  Caiifomia,  Davis  has  been 
invited  to  participate  in  negotiations 
leading  to  the  execution  of  a  formal 
agreement  between  the  University  of 
California.  Davis  and  DOE.  The 
ob}ective  of  the  agreement  is  to  plan 
jointly  with  the  DOE  and  to  conduct 
through  Regional  Centers  of  Excellence 
located  at  Indiana,  Tulane.  and  liarvard 
Universities  a  balanced  research 
program  supportive  of  DOE's  essential 
mission  related  to  global  environmental 
change.  The  Institate  contributes  to  DOE 
mission  leqairements,  strengthens  and 
enriches  the  Universities  programs  in 


the  related  areas  and  accomplish  a 
public  purpose.  The  authority  for  a 
determination  of  noncompetitive 
financial  assistance  is  contained  in  the 
DOE  Financial  Assistance  Rules  at  10 
CFR  e00.7(bK2)(i)(D).  Any  Public 
response  may  be  addressed  to  the 
contracting  representative  below: 

Contact:  U.S.  Department  of  Energy. 
San  Francisco  Operations  Office  (SAN). 
1333  Broadway,  Oakland,  CA  94612. 
James  H.  Solomon.  Contracting  Officer 
(415)  273-7117. 

Dated:  August  29, 1990. 
Kathleen  M.  Day, 

Director,  Contracts  Management  Division. 
(FR  Doc.  90-21780  Filed  9-13-90;  8:45  am] 
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Chicago  Operations  Office; 
Cooperative  Ayeement  Award: 
Engineering  Resources,  Inc. 

AOatCY:  Department  of  Energy. 

action:  Notice  of  Cooperative 
Agreement  Award  imder  a  notice  of  •  * 
program  interest  (NOPI). 

summary:  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f),  it  intends  to  award  a 
Cooperative  Agreement  to  Engineering 
Resources,  Inc.  The  objectives  of  the 
work  to  be  supported  by  this 
Cooperative  Agreement  are:  (1)  To 
develop  the  biological  systems 
(bacteria)  which  will  convert  tfie  waste 
gases  to  acetic  acid  at  sufficiently  high 
rates  to  offer  attractive  economic  return, 
and  (2)  to  develop  the  biological  reactor 
and  separator  systems  required  for 
industrial  applii:atitm. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  \L  Wiinikka,  U.S.  Department  of 
Energy,  Chicago  Operations  Office,  9600 
South  Cass  Avenue,  Argonne,  IL  60439. 
(708)  972-2126. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  work  is  innovative  in  that  it 
utilizes  a  biological  technique  that  can 
perform  efficiently  with  the  low 
concentrations  of  the  waste  gases,  and 
with  relatively  litde  sacrifice  of  energy 
to  die  high  volume  of  nitrogen  which 
accompanies  the  waste  gases.  The 
technology  is  also  innovative  in  that  it 
produces  a  marketable  prodoct  which 
will  offset  the  cost  of  the  biological 
trealnenL  This  Award  is  the  result  of  a 
NOPI  for  Industrial  Energy  Conservation 
with  Waste  Gas  Reduction  issued 
approximately  8/1/89.  Several  awards 
will  be  made  as  a  result  of  the  NOP!. 


The  project  period  for  the  Cooperative 
Agreement  is  a  four  year  period, 
expected  to  begin  in  September  1990. 
DOE  plans  to  provide  funding  in  the 
amount  of  $2,088,000  for  this  project 
period. 

Issued  in  Chicago,  Illinois  on  September  4, 
1990. 

Timothy  S.  Crawfsrd. 
Assistant  Manager  for  Administration. 
[FR  Doc.  90-21774  Filed  »-13-90: 8:45  am] 
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Award  of  a  Grant,  Noncompetfttve 
Financial  Assistance:  Lied  Discovery 
Children's  Mussum^ 

agency:  Department  of  Energy  POE), 
Nevada  Operations  Office. 

action:  Notice  of  noncompetitive 
financial  assistance. 

summary:  DOE  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.14(e)(1),  it 
intends  to  award  a  noncompetitive 
financial  assistance  grant  to  the  Lied 
Discovery  Children's  Museum  in  the 
amotmt  of  $53,000. 

scope:  The  grant  will  provide  funding 
for  the  purchase  of  equipment  for  one 
science  exhibit  and  two  movable 
science  carts  to  be  used  for  "hands-on" 
experiments  with  other  science  exhibits 
throughout  the  museum. 

The  museum  activities  fulfill  the 
educational  outreach  mission  by 
providing  programs  to  increase  the 
interest  of  elementary  school  children  in 
mathematics  and  science,  and  to 
introduce  issues  of  environmental 
management  to  these  children,  as  well 
as  providing  programs  for  science 
teacher  education  and  training. 

The  authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  is  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2)(i)(B).  The  activity  is  being 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  of  that  activity  would  enhance 
the  public  benefits  to  be  derived,  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  Is  planning  to  conduct 
such  an  activity. 

FOR  FURTHER  MFORMATMN  CONTACT 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  ATTN:  John  B.  Hall, 
P.O.  Box  96518,  Las  Vegas,  Nevada 
89193-85ia 


Issued  in  Las  Vegas,  Nevada,  on  September 
7,199a 

Nid(  C  AquUfaM. 
Manager. 

[FR  Doc.  90-21775  Filed  9-13-90;  8:45  am] 
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Financial  Assistance;  Maryland  Public 
Television 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Acceptance  of  an  unsolicited 

proposal. 

summary:  DOE  annoimces  that  it  plans 
to  award  a  noncompetitive  grant  to 
Maryland  Public  Television  (MPT)  as  a 
result  of  acceptance  of  MPTs 
unsolicited  proposal  to  produce  a  pilot 
television  program  called  "A  Flash  of 
Genius."  The  grant  will  be  for  a  three 
month  duration  for  $323,945.  The  DOE 
share  is  $266,745,  or  approximately  82% 
and  MPT  will  provide  an  in-kind  and 
cash  cost  share  of  $57,200,  or 
approximately  18%  of  the  total  cost  The 
Technology  Integration  Program  (TIP)  is 
responsible  for  the  transfer  of  new 
technologies  from  DOE  to  industry  and 
from  industry  to  DOE.  An  additional 
significant  aspect  of  TIP,  is  to  motivate 
the  American  public's  interest  in 
science,  stimulate  creative  thinking  and 
generate  ideas  to  solve  some  of  the 
environmental  and  social  problems 
facing  the  nation.  TIP  is  authorized 
under  Public  Law  No.  95-91,  "DOE 
Organization  Act,"  section  103  of  Public 
Law  No.  93-438  as  amended.  42  U.S.C. 
5813.  and  Public  Law  No.  101-189.  as 
amended,  15  U.S.C.  3na  3710a  and 
3710c. 

MPT  is  the  nation's  fourth  largest 
producer  of  programming  for  the 
national  public  television  system.  MPT 
will  be  assisted  in  the  production  of  "A 
Flash  of  Genius"  by  Experimental  Cities, 
Inc.  (ECI),  a  nonprofit  corporation, 
which  holds  the  copyright  to  "A  Flash  of 
Genius."  Personnel  from  both  MPT  and 
ECI  are  well  qualified  to  participate  in 
the  production.  The  Executive-in-Charge 
of  production  has  thirty  years  of 
experience  in  film  maldng,  has  won 
several  awards  for  his  productions,  and 
has  been  on  the  faculty  of  the  University 
of  Texas  instructing  film  production  and 
script  writing.  The  Co-Executive 
Producer  has  experience  in  television 
and  radio  and  has  taught  courses  at  the 
University  of  Caiifomia  at  Los  Angeles 
(UCLA).  "The  series  creator,  Co- 
Executive  Producer  and  Co-Founder  of 
ECI  has  been  involved  with  several 
programs  focusing  on  inventions. 

"A  Flash  of  Genius"'  represents  an 
opportimity  to  educate  the  American 


Public  on  the  nation's  needs  for 
inventions  to  resolve  social  and 
environmental  problems  as  well  as 
stimulating  the  creative  thinking  of 
potential  inventors  and  explaining  the 
availability  of  federal  assistance. 
Historically,  "A  Flash  of  Genius"  has 
been  successful,  and  the  proposed  pilot 
will  be  produced  by  an  established 
public  television  production  company. 
Finely,  "A  Flash  of  Genius"  will  fulfill  a 
part  of  the  TIP  mission. 

The  previous  broadcast  history  of  "A 
Flash  of  Genius"  spotlighted  inventions 
with  a  wide  range  of  appUcations. 
However,  this  pilot  program  will 
concentrate  on  environmental  concerns. 
This  focused  application  of  "A  Flash  of 
Genius"  is  innovative  because  it  brings 
to  bear  the  creativity  of  the  nation's 
inventors  on  one  area  of  need.  The  pilot 
is  unique  due  to  its  use  of  nationwide 
television  outlets  to  reach  a  broad 
audience  of  the  American  public, 
stimulating  the  minds  of  some,  and 
educating  the  minds  of  others.  This  is 
the  only  known  program  with  a  format 
endeavoring  to  tap  tiie  intellect  of 
inventors  and  scientists  while  educating 
the  public,  and  providing  insight  on 
available  government  resources.  There 
are  no  recent  current,  or  planned 
solicitations  under  which  this  proposal 
would  be  eligible  for  consideration. 

PROCUREMENT  REQUEST  NUMBER:  DE- 

FG07-ID9013036. 
PROJECT  OBJECTIVE:  "A  Flash  of 
Genius"  is  a  pilot  program  focused  on 
environmental  and  scientific  disciplines. 
"A  Flash  of  Genius"  through  use  of 
nationwide  television  outlets,  represents 
an  opportunity  to  educate  the  American 
Public  on  the  nation's  needs  for 
inventions  to  resolve  social  and 
environmental  problems  as  well  as 
stimulating  the  creative  thinking  of 
potential  inventors  and  explaining  the 
availability  of  federal  assistance. 

FURTHER  INFORMATION  CONTACT: 

Ginger  Sandwina,  US  Department  of 
Energy,  Idaho  Operations  Office,  785 
DOE  Place,  Idaho  Falls,  Idaho  83402. 
R.  Jeffary  Hoyles. 

Acting  Director,  Contract  Management 
Division.  Idaho  Operations  Office. 
[FR  Doc.  90-21776  Filed  »-13-00:  8:45  am] 
Biujwe  coos  swe  si-si 

Hnandal  Assistance;  Unhrersity  of 
Maryland  Department  of  Geology 

agency:  Department  of  Energy  (DOE). 
action:  Acceptance  of  an  unsohcited 
proposal.     

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office 
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UMI 


announces  that  it  intends  to  issue  a 
grant  award  to  the  University  of 
Maryland,  Department  of  Geology.  The 
award  is  the  result  of  an  unsolicited 
proposal  (No.  U9007008].  dated  April  27, 
1990  to  DOE.  The  purpose  of  the  award 
is  to  continue  support  previously 
furnished  as  part  of  an  interagency 
agreement  with  the  National  Science 
Foundation  for  research  on  high 
pressure  and  temperature  studies  of  the 
interaction  of  hydrogen  chloride-water 
with  rocks  of  granitic  composition. 

QUANT  AWARD  NUMBER:  DE-FG07- 
90ID13025. 

SCOPE  dP  wORtc  The  Statutory  authority 
for  the  propsed  award  is  in  accordance 
with  the  provisions  of  Public  Law  93-40, 
the  "Geothermal  Research, 
Development,  and  Demonstration  Act  of 
1974".  The  unsolicited  proposal  meets 
the  criteria  for  "Justification  and 
Acceptance  of  an  Unsolicited  Proposal 
(JAUP)".  as  set  forth  in  10  CFR  600.14(e). 
The  objective  of  the  project  is  to  conduct 
research  on  high  pressiu«  and 
temperatiu«  studies  of  the  interaction  of 
hydrogen  chloride-water  with  rocks  of 
granitic  composition.  The  project  will 
experimentally  determine  the 
equilibrium  agueous  concentration  of 
HCl  in  melt-aqueous  mixture  as  a 
function  of  pressure,  fluid/melt  ratios, 
and  total  Cl  between  800°  and  g00°C, 
and  will  combine  this  experimental  data 
with  the  thermodynamic  model 
previously  developed  by  the  principal 
investigator.  The  anticipated  total 
project  period  is  five  (5)  years  with 
awards  made  on  a  twelve  (12]  month 
basis.  Each  twelve  (12)  month  period  is 
estimated  at  $30,000.00  for  an  estimated 
total  project  cost  of  $150,000.00. 

FOR  FURTHER  INFORMATION  CONTACT 

Scott  D.  Apploine,  U.S.  Department  of 
Energy.  Idaho  Operations  Office.  785 
DOE  Place,  Idaho  Falls,  Idaho  83402- 
1129,  or  call  (208)  526-8558. 

Issued  at  Idaho  Falls,  Idaho. 

Date:  August  31. 1990. 

R.  |.  Hoyles, 

Acting  Director,  Contracts  Management 
Division. 

|FR  Doc.  90-21781  Filed  9-13-90;  8:45  am] 

nUJNO  CODE  MSfHJI-M 


Chicago  Operations  Office; 
Cooperative  Agreement  Award  to 
Membrane  Tectmology  &  Research, 
Inc. 

agency:  Department  of  Energy. 

action:  Notice  of  Cooperative 
Agreement  Award,  under  a  notice  of 
program  interest  (NOPI). 


r.  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f],  it  intends  to  award  a 
Cooperative  Agreement  to  Membrane 
Technology  and  Research,  Inc.  The 
objective  of  the  work  to  be  supported  by 
this  Cooperative  agreement  is  to 
develop  a  method  and  apparatus 
employing  special  permeable 
membranes  which  selectively  allow  the 
passage  of  VOCs  while  blocking  the 
passage  of  non-VOC  gases.  Such 
membrane  systems,  used  in  conjunction 
with  refrigeration  and  condensation 
methods,  will  result  in  significantly 
improved  efficiency  of  VOC  separation 
and  recovery.  The  major  technological 
problem  is  to  develop  a  membrane 
which  will  function  effectively  and 
reliably  under  moderately  high 
differential  pressure  (10-20 
atmospheres)  which  are  common  in 
industrial  applications. 

FOR  FURTHER  INFORMATION  CONTACT 

Martin  A.  Langsam,  U.S.  Department  of 
Energy,  Chicago  Operations  Office,  9800 
S.  Cass  Avenue,  Argonne,  IL  60439. 708/ 
972-2136. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  work  is  innovative  in  that  it 
proposes  to  combine  the  excellent 
separation  selectivity  of  multi-layer 
membranes  with  refi-igeration/ 
condensation  recovery  to  achieve  high 
separation  and  recovery  efficiencies. 
This  award  is  the  result  of  a  NOPI  for 
Industrial  Energy  Conservation  with 
Waste  Gas  Reduction  issued 
approximately  August  1, 1989.  Several 
awards  will  be  made  as  a  result  of  the 
NOPI.. 

The  project  period  for  the  cooperative 
agreement  is  a  three  year  period, 
expected  to  begin  in  September  1990. 
DOE  plans  to  provide  funding  in  the 
amount  of  $394,000.00  for  this  project 
period.     . 

Issued  in  Chicago,  Illinois  on  September  4, 
1990. 

Hmothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
[PR  Doc.  90-21777  Filed  9-13-90;  8:45  amj 
BIUING  CODE  MS<M)1-« 


Idaho  Operations  Office;  Cooperative 
Agreement  Award  Pacific  Nuclear  Fuel 
Services,  Inc. 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent  to  award  a 
grant  based  on  an  unsolicited  proposal 
submitted  by  Pacific  Nuclear  Fuel 
Services,  Inc.  (PNFSI). 


SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office 
announces  that  it  intends  to  issue  a 
grant  award  to  PNFSI.  The  award  is  the 
result  of  an  unsolicited  proposal 
submitted  by  PNFSI  (No.  P90000 15), 
dated  January  1990.  The  purpose  of  the 
award  is  to  develop  a  topical  report  for 
submittal  to  the  Nuclear  Regulatory 
Commission  (NRC),  tentatively  titled 
"Licensing  of  NUHOMS  Canister  to 
meet  10  CFR  71  requirements  for  Off- 
Site  Transportation". 

GRANT  AWARD  NUMBER:  DE-FG07- 
901D13041. 

SCOPE  OF  work:  The  statutory  authority 
for  the  proposed  award  is  Public  Law 
97-425,  the  "Nuclear  Waste  PoUcy  Act 
of  1982  (NWPA).  The  unsolicited 
proposal  meets  the  criteria  for 
"justification  for  acceptance  of  an 
unsolicited  proposal  (JAUP)",  as  setforth 
in  10  CFR  600.14(e).  The  objective  of  the 
project  is  to  perform  the  engineering 
analysis  to  qualify  the  NUHOMS 
(registered)  dry  shielded  spent  fuel 
storage  canister  (DSC)  for  off-site 
transportation  in  accordance  with  the 
requirements  of  10  CFR  71  and  to  submit 
a  topical  report  licensing  document  to 
the  NRC  for  approval,  l^e  canister 
qualification  for  transportation  would  be 
based  on  a  conceptual  design  for  a 
future  transportation  cask.  The  cask 
conceptual  design  would  be  limited  to 
defining  the  required  cask  interface 
parameters  to  support  the  canister 
qualification.  The  anticipated  total 
project  period  to  be  awarded,  is  eleven 
(11)  months.  The  total  cost  of  the  project 
(all  shares)  is  estimated  at  $490,000.00. 
The  total  project  costs  will  be  shared 
(25%/75%]  $123,000.00  for  DOE  and 
$367,000.00  for  PNFSI  and  Participants. 

FOR  FURTHER  INFORMATION  CONTACT 

Dallas  L.  Hoffer,  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  785 
DOE  Place.  Idaho  Falls,  Idaho  83402- 
1129.  or  call  (208)  526-0014. 

Issued  at  Idaho  Falls.  Idaho. 
Dated:  August  31. 1990. 

R. ).  Hoyles. 

Acting  Director,  Contracts  Management 
Division. 

[FR  Doc.  90-21778  Filed  9-13-90;  8:45  am] 
BIUJNO  COOC  64S0-01-M 


Chicago  Operations  Office; 
Cooperative  Agreement  Award  to 
Texas  Engineering  Experiment  Station 

agency:  Department  of  Energy. 


ACTION:  Notice  of  Cooperative 
Agreement  Award  under  a  notice  of 
program  interest  (NOPI). 

summary:  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f],  it  intends  to  award  a 
Cooperative  Agreement  to  Texas 
Engineering  Experiment  Station.  The 
objective  of  the  work  to  be  supported  by 
this  Cooperative  Agreement  is  to  make 
measurements  of  the  vapor-liquid 
equilibrium  properties  of  acid  gas-amine 
systems,  using  a  new  measurement 
method,  which  will  result  in  significantly 
improved  performance  of  these  systems. 

FOR  FURTHER  INFORMATION  CONTACT 

June  M.  Wilnikka,  U.S.  Department  of 
Energy,  Chicago  Operations  Office,  9800 
South  Cass  Avenue,  Argonne,  IL  60439, 
(708)  972-2126. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  work  is  innovative  in  at  least 
two  siginficant  aspects.  First  is  the  use 
of  quantitative  infrared  analysis,  which 
has  not  been  previously  used  in  the  gas 
processing  field;  second  is  the  concept 
of  in-site  measurement  which  eliminates 
many  difficulties  related  to  physical 
sampling  systems.  The  combination  of 
these  two  innovative  concepts 
represents  a  unique  approach  to  a 
difficult  problem. 

This  Award  is  the  result  of  a  NOPI  for 
Industrial  Energy  Conservation  with 
Waste  Gas  Redaction  issued 
approximately  8/1/89.  Several  awards 
will  be  made  as  a  result  of  the  NOPL 

The  project  period  for  the  Cooperative 
Agreement  is  a  three  year  period, 
expected  to  begin  in  September  1990. 
DOE  plans  to  provide  funding  in  the 
amount  of  $188,814  for  this  project 
period. 

Issued  in  Chicago,  Illinois  on 
September  4, 1990. 
Timothy  S.  Crawrfbrd, 
Assistant  Manager  for  Administration. 
|FR  Doc.  90-21779  Filed  9-13-90;  8:45  am) 
MUINO  COOE  64S0-41-N 


Idaho  Operations  Office;  State  of 
Washington,  Department  of  Energy 

agency:  Department  of  Energy.  Idaho 
Operations  Office. 

action:  Notice  of  noncompetitive 
financial  assistance  award  to  State  of 
Washington,  Department  of  Ecology. 

SUMMARY:  The  U.S.  Department  of 


Energy  (DOE),  Idaho  Operations  Office, 
announces  that  it  intends  to  make  a 
noncompetitive  Financial  Assistance 
award  to  Washington  State  Department 
of  Ecology  on  behalf  of  a  group  of  states 
known  as  the  "Low-Level  Radioactive 
Waste  Forum  (the  Forum]." 

COOPERATIVE  AGREEMENT  NUMBER:  DE- 
FC07-90ID13039. 

SCOPE  OF  work:  The  statutory  authority 
for  the  proposed  award  is  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985.  section  7(a)  (Pub.  L  99-240) 
(the  Act).  Additionally,  the  House 
Appropriations  Committee  report  which 
accompanied  the  1990  Energy  and  Water 
Development  Appropriations  Bill.  H.R. 
2696,  July  1989,  included  a 
recommendation  consistent  with  the 
Act.  The  Appropriations  Committee 
recommended  DOE:  (1)  assist  the  States 
and  compacts  in  organizing  an 
independent  self-directed  association 
through  which  to  promote  an  effective 
and  efficient  national  system  for  the 
management  and  disposal  of 
commercially  generated  low-level 
radioactive  waste;  (2)  provide 
organizational  assistance  to  the  extent 
requested  by  the  States  and  compacts  in 
establishing  such  an  association;  and  (3) 
pCDvide  initial  funding  for  the 
association  until  the  States  and 
compacts  could  develop  a  means  for 
independent  funding. 

The  Low-Level  Radioactive  Waste 
Forum  (the  Forum)  is  an  association  of 
States  and  interstate  compacts 
established  to  facilitate  State  and 
compact  implementation  of  the  Act  In 
response  to  the  House  Committee 
report  the  Forum  determined  the  most 
effective  way  to  accomplish  the 
objective  would  be  for  one  of  its 
constituent  States  or  compacts  to  submit 
a  proposal  for  fimding  on  behalf  of  the 
group.  The  Fomm  selected  the  State  of 
Washington. 

The  Washington  State  Department  of 
Ecology,  imder  an  agreement  with  the 
Forum,  will  provide  administrative 
services  to  the  Forum.  Activities  will 
include:  administration  of  the  grant; 
selection  of  a  contractor  to  provide 
services  to  the  Forum;  and  disbursement 
of  grant  funds  to  that  contractor. 

Because  Forum  members  are 
appointed  by  and  serve  at  the  pleasure 
of  Governors  and  compact  chairpersons, 
the  Department  believes  that  the  Forum 
reflects  the  varying  interests  and    - 
priorities  of  the  entities  they  represent 
on  low-level  waste  management  issues. 
Following  submission  of  the  grant 
proposal,  the  Department  received  a 
number  of  letters  from  State  and 


compact  officials  expressing  support  for 
this  approach  to  fulfilling  the 
Congressional  recommendation. 

The  Forum  will  be  the  principal 
beneficiary  of  the  financial  assistance. 
However,  the  State  of  Washington, 
through  its  Department  of  Ecology,  will 
have  sole  responsibility  for  any 
administrative  or  legal  action  relating  to 
the  enforcement  of  terms  and  conditions 
of  the  grant. 

The  award  is  anticipated  to  last  three 
years.  The  anticipated  DOE  funding  is 
as  follows:  $395,387  for  the  first  year 
$412,006  for  the  second  year  and 
$432,606  for  the  third  year. 

FOR  FURTHER  INFORMATION  CONTACT 

Dallas  L.  Hoffer,  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  785 
DOE  Place,  Idaho  Falls,  Idaho  83402, 
Tel:  (208)  526-0014. 

Issued  in  Idaho  Falls,  Idaho. 

Dated:  August  31, 1990. 
R.).  Hoyles, 

Acting  Director,  Contracts  Management 
Division. 

(FR  Doc  80-21782  Filed  9-13-00: 8:45  am) 
'  BauNO  cooe  mso-omi 


Rnandal  Assistance  Award: 
Washington  State  Employment 
Security  Department 

agency:  Department  of  Energy  (DOE), 
Richland  Operations  Office. 

action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

summary:  The  DOE  Ridiland 
Operations  Office,  in  accordance  with 
10  CFR  600.7(b)(2),  gives  notice  of  its 
plan  to  make  a  noncompetitive  financial 
assistance  award  under  Grant  No.  DB- 
FG06-90RL12014  to  the  Washington 
State  Employment  Security  Department 
for  support  of  the  Tri-Cities  Educational 
Outreach  Program. 

SCOPE:  In  direct  response  to  Energy 
Secretary  James  D.  Watkins'  position 
statement  presented  before  the  Senate 
Committee  on  Energy  and  Natural 
Resources  during  his  confirmation 
hearings,  the  DOE  is  directing  some  of 
its  efforts  towards  the  promotion  of 
educational  programs  emphasizing  math 
and  science  as  a  viable  field  to  students, 
as  well  as  community  outreach  activities 
which  also  promote  student  interest  in 
the  math  and  science  fields.  The 
Richland  Operations  Office  of  the  DOE 
has  developed  an  educational  outreach 
program  which  places  some  of  the 
national  focus  on  the  local  Tri-Cities. 
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Washington  communities.  This 
educational  outreach  program  is 
designed  to  encourage  and  assist  the 
young  people  in  the  local  community, 
particularly  the  growing  number  from 
minority  backgrounds  to  pursue  careers 
in  science,  engineering,  math  and 
related  fields,  and  thereby  increase  the 
pool  of  talent  from  which  DOE  and  its 
contractors  may  attract  top  level 
individuals  for  employment.  The  grant 
will  provide  for  a  variety  of  career 
oriented  services  for  eligible  youth  in 
the  Tri-City  area  who  are  interested  in 
completing  a  college  degree  program  in 
the  science,  engineering,  math,  or 
similarly  related  Fields.  The  project  will 
fodus  on.  but  will  not  be  limited  to, 
minority  students  within  a  25  mile 
radius  of  the  Tri-Cities.  The  duration  of 
the  grant  shall  be  12  months  from  the 
effective  date  of  the  award.  The 
estimated  cost  of  this  project  for  the  12 
month  period  is  $60,603.  of  which  the 
Federal  support  will  be  $50,000. 

EUOWIUTV:  In  accordance  with  10  CFR 
600.7(b)(2)(i)(B).  (C)  and  P).  the  DOE 
has  determined  that  the  award  of  a 
grant  on  a  noncompetitive  basis  to  the 
Washington  State  Employment  Security 
Department  is  appropriate  because  (1) 
The  applicant  will  be  conducting  the 
activity  with  its  own  resources  and  that 
DOE  support  of  that  activity  would 
enhance  the  public  beneflt  to  be  derived, 
(2)  the  applicant  is  a  unit  of  government 
and  the  activity  to  be  supported  is 
related  to  the  performance  of  the 
governmental  function  within  the 
applicant's  jurisdiction,  and  (3)  the 
applicant  has  exclusive  domestic 
capability  to  perform  the  activities 
described  successfully  based  upon  their 
unique  qualifications  relating  to 
educational  and  employment 
opportunities  within  the  Tri-City  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  must  be  submitted  within 
fourteen  (14)  calendar  days  of 
publication  of  this  notice  to:  Julie  A. 
Riel,  U.S.  Department  of  Energy. 
Richland  Operations  Office. 
Procurement  Division,  A7-80,  P.O.  Box 
550,  Richland.  WA  99352,  Telephone: 
(509)  376-9790. 


Dated:  September  6. 1990. 
G.L.  Amidan. 

Acting  Director,  Procurement  Division, 

Richland  Operations  Office. 

[FR  Doc.  90-21783  Filed  9-13-90: 8:45  am] 

BIUJNC  CODE  MSIMI1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP90-210»-000.  et  wL] 

Natural  Gas  Certificate  FiHngs;  CNG 
Transmission  Corpoiation,  et  aL 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 

[Docket  No.  CP90-2109] 

September  6. 1990. 

Take  notice  that  on  August  30, 1990. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No.  CP90- 
2109-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct,  install  and 
operate  a  sales  tap,  metering  and 
appurtenant  facilities  and  to  transport 
gas  through  such  facilities  for 
Monongahela  Power  Company  (Mon 
Power),  an  end  user,  under  CNG's 
blanket  certificates  issued  in  Docket  No. 
CP82-537-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CNG  proposes  to  construct  and 
operate  a  meter  station  and  appurtenant 
piping  in  order  to  provide  intemiptible 
transportation,  as  necessary,  for  Mon 
Power  for  use  at  its  power  plant  located 
in  Harrison  County.  West  Virginia.  It  is 
said  that  deliveries  from  the  new  sales 
tap  will  be  made  to  Hope  Gas  Inc. 
(Hope)  for  Mon  Power's  account,  which 
will  transport  the  volumes  for  redelivery 
to  the  power  plant.  CNG  states  that  it 
would  install  the  facilities,  near 
Shinnston  in  Harrison  County,  West 
Virginia,  at  an  estimated  construction 


and  installation  cost  of  $85,000.  which  is 
to  be  reimbursed  by  Hope. 

It  is  stated  that  the  maximum  daily 
quantities  to  be  delivered  under  the 
contract  with  Mon  Power  would  be  4.000 
dt  equivalent  of  natural  gas. 

Comment  date:  October  22. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  K  N  Energy.  Inc.,  Colorado  Interstate 
Gas  Company.  ANR  Pipeline  Company, 
United  Gas  Pipeline  Company,  United 
Gas  Pipeline  Company,  United  Gas 
Pipeline  Company,  United  Gas  Pipeline 
Company 

(Docket  Nos.  CP90-2098-000. '  CP9O-2099- 
000,  CP90-2100-000.  CP90-2101-000.  CP90- 
2102-000,  CP90-2103-000  and  CP9O-2104-000 

September  6, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  9  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Apphcants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  22, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notices  requests  are  not 
consolidated. 
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Colorado  Merataie 
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ANR  Pipeline 
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Center,  Datroit. 
Michigan  48243. 

UniMGMPlpa 
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Houston,  Texas 
77251-1478. 
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Houston,  Texas 
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P.O.  Box  1478. 
Houston,  Texas 
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P.O.  Box  1478. 
Houston.  Texas 
77251-1478. 
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3.  Kentucky  West  ViigiDia  Gas 
Company 

September  1 

(Docket  No.  CP90-2135-000] 

Taken  notice  that  on  August  31, 1990. 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  Weat),  P.O.  Box  1388, 
Ashland.  Kentucky  4110&-1388  filed  a 
request  for  authorization  in  Docket  No. 
CP90-2135-000  to  suspend  temporarily 
firm  sales  service  to  the  City  of  Hazard, 
Kentucky  (Hazard),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Consistent  with  Article  VI  of  a 
stipulation  and  agreement  filed  August 
31, 1990,  Dodtet  Nos.  TQ89-l-4d-000,  et 
al,  Kentucky  West  proposes  to  suspend 
sales  service  to  Hazard  imder  the 
service  agreement  dated  November  28, 
1984,  for  five  years  beginning  October  1, 
1990,  and  shall  continue  to  be  suspended 
for  as  long  as  Hazard  and  Kentucky 
West  mutually  agree.  It  is  stated  that  to 
the  extent  su^cient  surplus  supplies  are 
available  to  it  Kentucky  West  will  agree 
to  waive  the  temporary  suspension  and 
make  sales  to  Hazard  at  tfie  then- 
effective  Rate  Schedule  GSS  rates  if 
Hazard's  third-party  gas  suppliers 
experience  an  emergency  gas  supply 
failure  during  the  suspension  period. 


Comment  date:  September  20, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  tiiis  notice. 

4.  El  Paso  Natural  Gas  Company 

September  7, 109a 
[Docket  No.  CP88-433-001] 

Take  notice  that  on  August  31, 1990.  El 
Paso  Natural  Gas  Company  (El  Paso], 
Post  Office  Box  1492,  El  Paso,  Texas, 
79978,  filed  a  petition  to  amend  in 
Docket  No.  CP88-433-001,  under 
sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act,  to  amend  the  blanket  transportation 
certificate  of  public  convenience  and 
necessity  previously  issued  to  El  Paso, 
pursuant  to  i  284.221  of  the 
Commission's  Regulations,  in  Docket 
No.  CP8e-433-000,  so  as  to  authorize  the 
implementation  of  a  Capacity  Brokering 
Program  (Program)  for  firm 
transportation  shippers,  with  pregranted 
abandonment,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  is-filing 
concurrently  herewith  a  Stipulation  and 
Agreement  in  Settlement  of  Rate  and 
Related  Proceedings  (Stipulation  and 
Agreement),  designed  to  resolve  all  of 
the  issues  pending  at  Docket  No.  RP88- 
44-000,  et  al.  As  a  part  of  the  settlement. 
El  Paso  states  it  has  agreed  in  Article 
Vm  of  the  Stipnlati<xi  and  Agreement  to 


seek  Commission  approval  to  broker  its 
firm  transportation  service  entitlements 
to  third  parties.  El  Paso  states  it  is  filing 
the  instant  petition  pursuant  to  the 
terms  of  the  stipulation  and  agreement 
EI  Paso  further  states  its  acceptance  of 
the  authorizations  requested  in  the 
petition  is  contingent  upon  the 
Stipulation  and  Agreement  becoming 
effective  in  accordance  with  its  terms.  El 
Paso  states  that  it  specifically  reserves 
the  right  to  reject  any  brokering 
authorization  issued  in  response  to  this 
request  if  the  Stipulation  and  Agreement 
is  not  approved,  or.  if  approved  subject 
to  conditions,  is  not  implemented. 

El  Paso  states  further  that  in 
compliance  with  its  undertaking 
contained  in  the  Stipulation  and 
Agreement.  El  Paso  proposes  to  offer  its 
Program  to  any  Shipper  (1)  Who  has 
firm  transportation  rights  under  Rate 
Schedule  T-3  of  El  Paso's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A 
(Volume  No.  1-A  Tariff),  or  such  other 
rate  schedules  which  provide  for  firm 
transportation  service;  (2)  who  elects  to 
assign  all  or  a  portion  of  those  firm 
transportation  rights  to  third  parties 
subject  to  the  provisions  of  the  Shipper's 
existing  transportation  service 
agreement;  and  (3)  who  agrees  to  pay 
the  maximum  applicable  rate,  tmless  El 
Paso  agrees  otherwise.  The  Program 
would  be  implemented  pursuant  to  the 
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speciBc  tenns  and  conditicns  of 
proposed  section  24,  Capacity  Brokering 
Program,  of  the  Transportation  General 
Terms  and  Conditions  contained  in  El 
Paso's  Volimie  No.  1-A  Tariff,  and  in 
accordance  with  amended  certificate  of 
public  convenience  and  necessity  issued 
by  the  Commission  at  Docket  No.  CP88- 
433-001  authorizing  such  Program  on  El 
Paso's  interstate  pipeline  system. 
Shippers  desiring  to  participate  in  the 
Program  must  submit  a  notice  in  writing 
in  the  form  set  forth  in  {  24.13  Capacity 
Brokering  Notice,  to  El  Paso  indicating 
that  the  Shipper  is  willing  to  comply 
with  terms  and  conditions  set  forth  in 
proposed  Section  24. 

Under  El  Paso's  proposed  Program, 
rirm  capacity  may  be  brokered  by 
Shippers  to  Assignees,  subject  to  the 
following  conditions  as  discussed 
below: 

1.  Each  firm  transportation  Shipper 
participating  in  the  Program  agrees  that  it 
would  comply  with  the  tenns  and  conditions 
of  any  certificate  or  amendment  issued  by  the 
Commission  and  accepted  by  El  Paso 
authorizing  the  Program,  and  any  future 
amendments,  modifications,  or  orders  issued 
by  the  Commission  affecting  the  terms  and 
conditions  of  the  Program  or  its 
implementation. 

2.  Each  firm  transportation  Shipper  agrees 
to  remain  responsible  to  El  Paso  for  its  own 
compliance  emd  compliance  by  its  Assignees 
with  all  applicable  terms  and  conditions  of  El 
Paso  FERC  Gas  Tariff  and  Shipper's 
Transportation  Service  Agreement  with  El 
Paso.  Additionally,  each  firm  transportation 
Shipper  further  agrees  that  it  would  remain 
responsible  to  El  Paso  for  all  payments  due 
under  its  Transportation  Service  Agreement 
with  El  Paso  without  regard  to  whether  all  or 
any  portion  of  its  capacity  rights  under  such 
agreement  are  brokered  to  a  third  party  for 
any  period  of  time. 

3.  Each  Shipper  participating  in  the 
Program  agrees  that  brokering  of  firm 
capacity  would  be  available  on  an  open- 
access  basis  without  undue  discrimination 
against  any  customer  or  group  of  customers. 

4.  Each  firm  transportation  Shipper  agrees 
that  it  would  not  seek  or  allow  its  Assignee 
to  "repackage"  its  firm  capacity  rights  by 
offering  brokered  intemiptible  transportation 
rights. 

5.  No  firm  transportation  Shipper  may  use 
the  Program  to  transfer  or  broker  any 
capacity  rights  on  a  permanent  basis. 

6.  The  term  of  each  brokering  agreement 
must  equal  or  exceed  one  calendar  month, 
and  commence  with  the  beginning  of  a 
calendar  month  and  end  on  the  last  day  of  a 
calendar  month:  provided,  however,  that  a 
firm  transportation  Shipper  may  reserve  the 
right  to  recall  brokered  capacity  as  necessary 
to  avoid  curtailment  of  deliveries  to 
residential  and  commercial  consumers  who 
are  dep«>ndent  on  such  Shipper  for  reliable 
service.  ' 

7.  Each  shipper  participating  in  the  Program 
warrants  that  it  or  its  assignee  will  have  good 
title  to  (or  right  to  deliver)  all  gas  delivereid  to 


Applicant  bee  and  clear  of  all  liens, 
encumbrances,  and  claims  whatsoever. 
Shippers  also  agree  to  indemnify  and  hold  El 
Paso  harmless  against  loss  or  costs  incurred 
by  El  Paso  on  account  of  any  liens, 
encumbrances  and  claims. 

8.  The  maximum  rate  charged  for  any 
brokered  firm  transportation  service  may  not 
exceed  the  as-billed  rate  charged  by  El  Paso, 
plus  fuel  and  all  applicable  surcharges,  as  the 
same  may  be  revised  from  time  to  time.  A 
Shipper  may  charge  a  two-part  rate  that  is 
different  from  the  two-part  rate  charged  by  El 
Paso  for  the  capacity  assigned;  provided, 
however,  that  the  total  revenues  generated  do 
not  exceed  those  revenues  that  would  be 
produced  utilizing  the  rates  El  Paso  charges 
the  Shipper,  and  further  provided  thi^t  the 
reservation  fee  so  charged  does  not  exceed 
the  reservation  fee  charged  to  Shipper  by  El 
Paso.  In  situations  where  the  demand  and 
components  of  two-part  rate  are  blended  to 
form  a  one-part  rate,  the  maximum  one-part 
rate  is  calculated  using  the  projected  load 
factor  underlying  El  Paso's  current  rate 
applicable  to  the  rate  schedule  under  which 
the  capacity  is  being  brokered. 

9.  The  Program  would  commence  on  the 
first  day  of  the  first  month  following  the  date 
of  El  Paso's  acceptance  of  a  final  order 
granting  the  authorizing  requested  herein. 
Upon  the  termination  of  the  Program,  the 
capacity  brokering  services  for  which 
authorization  is  herein  being  sought  shall  be 
deemed  to  have  been  abandoned. 

10.  The  receipt  and  delivery  point  priority 
extended  to  any  Assignee  shall  be  the  same 
as  that  which  El  Paso  extended  to  the  original 
Shipper.  Because  the  capacity  rights  whidi 
the  Assignee  receives  are  firm  rights  the 
Assignee  shall  receive  priority  over  El  Paso's 
intemiptible  transportation  Shippers  at  said 
receipt  and  delivery  points. 

11.  Shippers  would  be  authorized  to  pass 
through  any  scheduling  or  balancing 
penalties  levied  by  El  Paso  on  the  Shipper 
provided  the  Assignee  actually  caused  the 
penalty  to  be  incurred. 

12.  Any  interstate  pipeline  subject  to  the 
jurisdiction  of  the  Commission  desiring  to 
participate  in  the  Program  must:  (i)  Have 
accepted  a  blanket  certificate  under  subpart 
G  of  Part  284  of  the  Commission's' 
Regulations  prior  to  commencing  service 
under  this  Program:  and  (ii)  file  appropriate 
tariff  sheets  with  the  Commission  which 
include,  among  other  things,  provisions  for  an 
open  season  for  allocation  of  the  assignable 
capacity  and  all  scheduling,  balancing  and 
penalty  provisions,  and  any  other  terms  and 
conditions  which  the  interstate  pipeline  seeks 
to  impose  upon  the  assignment  of  El  Paso's 
capacity. 

13.  El  Paso  would  continue  to  make 
available,  on  an  intemiptible  basis,  all 
capacity  that  is  not  used  or  brokered  by  firm 
transportation  Shippers  and  at  a  rate  which 
shall  not  be  less  than  the  minimum  nor  more 
than  the  maximum  rate  for  such  service 
under  El  Paso's  Rale  Schedule  T-1,  plus  fuel 
and  all  applicable  surcharges,  as  may  be 
revised  from  time  to  time. 

14.  The  issuance  by  the  Commission  of  the 
authorizations  requested  herein  and  the 
submittal  of  the  Capacity  Brokering  Notice 
shall  constitute  all  the  authorizations 


requested  by  Shippers  or  Assignees,  who  are 
not  interstate  pipeline  companies  otherwise 
subject  to  the  jurisdiction  over  Shippers  not 
otherwise  subject  to  the  jurisdiction  of  the 
Commission  to  insure  nondiscriminatory 
access  to  brokered  capacity.  Such  Shippers 
shall  not  be  subject  to  the  Commission's 
Uniform  System  of  Accounts  and  other 
reporting  requirements  applicable  to  natural 
gas  companies. 

El  Paso  states  its  Capacity  Brokering 
Program  would  allow  Hrm 
transportation  Shippers  to  maximize  the 
utilization  of  firm  capacity  rights  to  El 
Paso's  system  by  making  capacity 
available  to  third  parties  currently 
unable  to  secure  Tirm  transportation 
capacity  on  El  Paso's  system.  El  Paso 
states  that  this  would  promote  the 
efficient  allocation  of  existing  pipeline 
capacity  and  economic  efflciency  in 
conformity  with  the  Commission's  Rate 
Design  Policy  Statement  in  Docket  No. 
PL89-2-000. 

Comment  date:  September  20, 1990,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  South  Georgia  Natural  Gas  Company 

[Docket  No.  CP90-2125-000] 
September  7, 1990. 

Take  notice  that  on  September  4. 1990, 
South  Georgia  Natural  Gas  Company 
(South  Georgia).  1217  Old  Albany  Road. 
Thomasville,  Georgia  31792,  filed  in 
Docket  No.  CPgO-2125-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  Section  284.221 
of  the  Commission's  Regulations  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

South  Georgia  requests  authorization 
to  provide,  on  a  self-implementing  basis, 
intemiptible  and  firm  transportation 
service  on  behalf  of  interstate  pipelines 
and  other  shippers.  South  Georgia  states 
that  it  would  provide  the  transportation 
service  imder  its  Rate  Schedules  IT  and 
FT  as  set  forth  in  South  Georgia's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
South  Georgia  states  the  these  rate 
schedules  would  continue  to  be  applied 
in  conformance  with  the  requirements 
under  Part  284  of  the  Commission's 
Regulations.  Further,  South  Georgia 
states  that  it  would  comply  with  the 
conditions  in  paragraph  (c)  of  \  2M.221 
of  the  Commission's  Regulations. 

Comment  date:  September  17, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  Nfississip|»[  River  Transmission 
Corporation 

I  Docket  No.  CP9a-21 27-000) 
September  10. 1690. 

Take  notice  that  on  September  4, 1990, 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road. 
St.  Louis,  Missouri  63124,  filed  in  Docket 
No.  CP90-2127-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  permission  and 
approval  to  partially  abandon  firm  sales 
service  to  Laclede  Gas  Company 
(Laclede),  a  local  distribution  company, 
all  as  more  fuOy  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MRT  proposes  to  reduce  Laclede's 
maximum  dai^  contract  demand,  which 
MRT  provides  under  its  Rate  Schedule 
CD-I,  from  675,000  MMBtu  to  668.819 
MMBtu.  MRT  proposes  to  implement 
this  reduction  through  a  new  service 
agreement  wil9i  Laclede  to  be  effective 
October  1, 1900.  It  is  stated  that  Laclede 
has  requested  that  MRT  make  this 
adjustment  to  its  maximum  daily 
contract  demand,  to  reflect  reduced  firm 
sales  obligations  of  Laclede,  resulting 
from  Laclede  customers  permanently 
purchasing  ail  or  some  of  their  natural 
gas  requirements  from  other  sources.  It 
is  alleged  that  except  for  the  change  to 
Laclede's  maximum  daily  contract 
demand,  the  new  service  agreement  is 
identifical  to  the  existing  service 
agreement  between  MRT  and  Laclede. 

Comment  date:  October  1, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Mice,  Inc. 

(Docket  No.  CP90-21 10-000] 
September  10, 1B90. 

Take  notice  that  on  August  30, 1990, 
MIGC,  Inc.  (MIGC).  suite  230, 12200  N. 
Pecos  Street,  Denver,  Colorado  80234, 
filed  in  Docket  No.  CP9O-2110-000  an 
application  pursuant  to  section  7(c]  of 


the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  MIGC  to  continue  to  operate 
in  interstate  commerce  facilities 
previously  constructed  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  all  as  more  fiilly  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

MIGC  states  that  in  December  1989, 
after  receipt  of  various  Federal  and 
State  permits  and  approvals,  it 
commenced  construction  on  8.2  miles  of 
six-inch  pipeline,  designated  as  the 
HoUy-Worland  line,  which  runs  from  an 
interconnect  with  the  mainline  system  of 
Colorado  Interstate  Gas  Company  in  Big 
Horn  County,  Wyoming,  northeast  to  the 
Big  Horn  River  crossing  and  then  east  to 
a  metering  station  and  interconnect  with 
Imperial  Holly  Sugar  Corporation  (Holly 
Sugar)  at  Worland.  Wyoming.  MIGC 
states  that  construction  was  completed 
and  gas  began  flowing  in  February  1990. 
MIGC  states  that  the  cost  of 
constructing  the  facilities  was 
approximately  $450,000  and  that  the 
capacity  of  the  pipeline  is  approximately 
14,800  Mcf  per  day. 

MIGC  further  states  that  the  facilities 
are  currently  being  utilized  solely  to 
perform  section  311  transportation  and 
were  constructed  to  provide  an 
alternative  source  of  transportation  for 
deliveries  to  Holly  Sugar,  a  sugar  beet 
processing  plant  which  uses  natural  gas 
in  its  operations. 

MIGC  states  that  approval  of  its 
request  is  required  by  the  present  and 
future  public  convenience  and  necessity 
for  the  following  reasons:  (1)  The 
facilities  would  be  available  for  any 
future  shipper  delivering  volumes  to 
Holly  Sugar  without  having  to  qualify 
under  section  311  of  the  NGPA  for 
transportation  service;  (2)  it  would 
facilitate  the  access  of  an  end-user. 
Holly  Sugar,  to  additional  market 
opportunities;  (3)  it  would  enhance 
competition  in  the  natural  gas 


marketplace,  in  that  gas  would  flow  on 
the  Holly- Worland  line  without  regard 
to  source;  and  (4)  volumes  transported 
through  this  line  would  enable  MIGC  to 
optimize  its  system  operations. 

Comment  date:  October  1, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Columbia  Gulf  Transmission  Co., 
Southern  Natural  Gas  Ca 

[Docket  Nos.  CP90-21 16-000;  CP90-21 17-000] 
September  10, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  the 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  October  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'These  prior  notice  requests  are  nol  consolidaled. 


Docket  No.  (data 
filed) 

Applicant 

Shipper 

Peak  day 
average 
annual 

Points  of  receipt 

Points  of  delivery 

Start  up  date  (rate 
schedule) 

Related  <  dockets 

CP90-21 16-000 

1 

Columbia  Gulf 
Transmission 
Company,  1700 
MacCorlde 
Avenue  SE.. 
Owrleston.  West 
Virginia  25314. 

Southern  Natural 
Gas  Company, 
P.O.  Box  2563. 
Birmingttam, 
AiaDama  35202- 
2S63. 

Citizens  Gas 
Supply 
Corporation. 

Mirlcon 
Marketing 
Corporation. 

50,000 

40,000 

14.600,000 

300,000 

20,000 

7.300,000 

LA 

LA 

8-1-90  (ITS) 

CP86-239  ST90- 

(8/31/90) 
CP90-211 7-000 

TX.1A.MS,AL 

AL.  GA. 

7-3-80  (IT) 

4258-000. 
CP88-316-000, 

(8/31/90) 

ST90-3885-000. 

■  Quantities  are  showm  in  MMBtu  unless  otf>erwise  indicated. 

■^  The  CP  docket  corresponds  to  applicant's  blanket  transportation  certificate,  tt  an  ST  docket  is  shown.  120Klay  transportation  service  was  reported  in  K. 


UMI 


07946 
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9.  AMR  Pipeliae  Connpany 

(DsckBft  Na.  CPM-2>43-a80] 

fltpfcnibci  18, 1990. 

Take  notice  that  the  above  referenced 
company  (Applicant)  filed  in  Docket  No. 
CP9O-2143-0CX)  a  prior  notice  request 
pursaant  to  S  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  a 
shipper  under  its  blanket  certificate 
issued  puraaant  to  section  7  of  the 


Natural  Gas  Act,  all  as  mare  hilly  set 
forth  in  the  prior  notice  request  wluch  is 
on  file  with  tfae  Comanssion  and  cpea  to 
public  inspection. 

Information  applicable  to  the 
Transaction  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  ajjprofMiate  transportation 
rate  schedule,  ttie  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  number  and  initiation  date  of  the 
120-day  transaction  under  i  284.223  of 
the  Commission's  Regulations  has  been 


provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 

The  Applicant  also  states  that  it 
would  provide  the  service  for  the 
shipper  under  an  executed 
transportation  agreement  and  that  the 
Applicant  would  charge  rates  and  abide 
by  the  terms  and  otrnditioos  of  the 
referenced  transportatton  rate  schedule. 

Comment  date:  October  25, 19ga  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OodMt  No.  MbIb 
fM) 

Adplicsm 

avarage 
annual 

Pointo  Of  raoeipt 

Start  i«>  data  rata 
schadule 

Related  *  dockets 

CP9&.2143-0DO 

camw.  OMROit. 
Ml  48243. 

Fmadand 
OwmicalCs. 

25.000dlh 

25.000iMh 

8.t2SjB00dV> 

OK 

0K..._ 

7-1-90  Int 

CP88-S32-000 

(»-5-«) 

ST90-423(MX)0. 

a  iMaaffi  in  ^m4BIii  oniaiB  <Mherai86  indicdted. 
•Tha  CP  do(*a(  oomsponds  to  appfcaata  blanKei  transportaten  cartificata.  «  an  ST  dookal  •  ainwn,  I20<lay  transportalion  eenica  was  reported  m  it 


10.  NaturaJ  Gas  Feline  Conqjany  of 
America.  Q  Paso  Natural  Gas  Company. 
Transcontinental  Gas  npb  Line 
Corporation 

(Docket  Nos.  C3>90-21Z1-O0a  CF90-2132-«00 
aDdCP8&-213ft-8ee 


September  10. 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  \o\%  157.205 
and  284.223  of  the  Commission's 
Regulations  tmder  flie  Natural  Gas  Act 
for  authorization  to  transport  natural 


gas  on  behalf  of  various  shippers  under 
the  blanket  certificates  issued  to 
Applicants  pursuant  to  sectioB  7  ol  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  ^plicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


rate  schedule,  the  peak  day,  average  day 
and  annnal  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  frf  the  lao-day  trmsactions 
under  i  284.223  of  the  ComnMsion's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanks 
certificates  are  shown  ia  the  attached 
appendix  B. 

Comment  data  October  25,  igea  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (itote  Wad) 


CP90-2121-000 
90) 


CP90-21 32-000  (9-5- 
9(9 

CP90-21 36-000  (9-5- 
90) 


Shipper  name  (type) 


Tnra  MartMang 

Heoalon,  Inc. 

(Matkator) 
EastexGas 

Tranamissioa 

Oofiipany  fnlni  P/L) 
Chevron  USA.,  Inc. 

(Producer) 


Peak  day.  avaraoe  i 
annuMmmm 


■  OtWxxa  Louisiana  and  offshore  Te  _ 
»  Any  receipt  point  on  El  Paso's  aystara 
*  Tranaoos  quanMes  are  in  dekalharms. 


250,000 

100,000 

36,500,000 

144,000 

144,200 

52.633,000 

8,625,000 

300,000 

3.148,125,000  » 

asCXAandOTX. 


Receipt  points  ■ 


WM.  TX.  OTX.  OK, 
LA.  OLA. 

Any  Point' 


OTX.OLA.TX.lA_ 


Dalinory  points 


Vanous.. 


CO.NM,OK,  TX. 


Contract  date,  rate 

sdwdule,  service 

type 


9-18-89,  ITS, 
Interruptible. 

1-»-90  T-1. 
Inlerruplt)la 

»-T8-8eiT, 


Related  docket. 

lup( 


ST90-4596-000. 
7-1-90. 

STSO-4 106-000. 
7-4-90. 

ST90-4297-000. 
7-24-eO. 
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37947 


(Dodwt  Na  CP90-2121-000,  at  aL] 
Appendix  B 


El  Paso  Natural  Oas  Company,  P.O.  Box  1492,  El  Paso,  Texas  79978 

Natural  Gas  Pipelne  Company  o<  Amenca,  701  East  22nd  Street,  Lombard,  Minoia  60148.. 
Trancontinental  Qas  Pipe  Line  Corporatkxi,  P.O.  Box  1396,  Houston,  Texas  772S1 


Btwkal  docket 


CP88-433-000 
CP86-S82-000 
CP88-328-000 


11.  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

[Docket  No.  GP90-21 26-000} 
Septeml>er  10, 1990. 

Take  notice  that  on  September  4, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP90-2126-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
operate  a  delivery  point  in  Hamilton 
County,  Iowa,  for  deliveries  of  natural 
gas  to  Peoples  Natural  Gas  Company, 
Division  of  Utilicorp  United,  Inc. 
(Peoples),  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  requests  authorization  to 
operate  the  delivery  point  and 
appurtenant  facilities  to  provide 
jurisdictional  service  to  Peoples  under 
its  Rate  Schedule  CD-I.  It  is  stated  that 
Peoples  would  serve  Van  Diest  Supply 
Company  (Van  Diest)  in  Webester  City, 
Iowa,  a  commercial  end-user.  It  is  stated 


that  Northern  installed  the  facilities 
tmder  the  self-implementing 
authorization  of  section  311  of  the 
Natural  Gas  Policy  Act.  It  is  asserted 
that  Northern  wotjild  deliver  up  to  100 
Mcf  of  gas  on  a  peak  day  and  30,000  Mcf 
on  an  annual  basis  for  Peoples  to  serve 
Van  Diest.  It  is  explained  that  the 
deliveries  would  be  within  People's 
current  firm  entitlement  from  Northern 
for  Webster  City  and  that  Northern  has 
sufficient  capacity  to  make  the 
deliveries  without  detriment  to  its  other 
customers. 

Comment  date:  October  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company  ANR 
Pipeline  Company 

Docket  Nos.  CP9O-211»-O0a  CP9&-2122-00a 
CP90-2123-000  and  CP90-2124-000 

September  10, 1990. 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  prior  notice 
requests  piu^uant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  pursuant  to  section  7 


of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  stmimarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
tmder  an  executed  transportation 
agreement  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  October  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant:  Trunkline  Gas  Company, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642.  Blanket  Certificate,  Issued  in 
Docket  No.:  CP86-586-000. 


*  These  prior  notice  requests  are  not 
consolidated. 


Shipper  name 

Peak  day' 

Points  of 

Start  up  date  rate 
schedule 

Docket  No. 
(datefHed) 

annual 

Receipt 

Delivery 

Related '  dockets 

CP90-2119- 
000  (08-31- 
90). 

Panhandle  Trading  Compa- 
ny. 

75.000 

10.000 

3.650.000 

LA  Offhora  LA 

LA                

07-11-90  PT 

ST90-421 1-000 

'  Quantities  are  shown  In  Mcf  unless  otherwise  indicated. 

*  It  an  ST  docket  is  shown,  I20.day  transportation  service  was  reported  in  it. 


Applicant:  ANR  Pipeline  Company, 
500  Renaissance  Center,  Detroit 
Michigan  48243. 


Blanket  Certificate  Issued  in  Docket 
No.:  CP88-532-000. 


Docket  No. 
(date  filed) 


CP90-2122- 
000(09-04- 
90|. 


Shipper  name 


Ward  Gas  Marketing.  Inc. 


Peak  day' 


avarage 
annual 


50.000 

50.000 

18.250.000 


Points  ol 


Receipl 


TX.  OK,  KS.  LA.  Offshore 
LA.  Offshore  TX. 


Delivery 


OK,  KS,  TX.. 


Start  up  data  rate 
schedule 


07-06-90  ITS . 


Related '  dockets 


ST90-4171-000 


/  Vei  S6,  ffa  199  /  mday.  September  14.  ttW  /  Mottoes 


Doctatrto. 

SNpperhanw 

PMkday* 

l>riMi«l 

Start  up  dale  rate 
•diedule 

flwwBgo 
annMl 

Reoeipl 

DelMwy 

Related  ■  dockets 

Cm»-2129- 

CdMH  Qb  Marketing  Co..- 

2SO,000 

250,000 

91,250,000 

100,000  LA 

100,000 

^    

MI.WI.1L,0H,tA1N.KY_„ 

nn,  Tx  k;«?, 

07-05-90  rrs ~ 

07-0&^1TS 

ST90-4  T69-000 

000(09-04- 

OPio-2ia«- 

OICKS.TX.tt,m««._ 

SraO-41 72-000 

000(09-04- 
•0). 

*  M  an^  docket  it  thorn.  iZOday  (rartapoftation  aervtoawu  reported  in  IL 


IS.  Texas  Eastern  Traimnisaian 
CoqiotatMO 

(Docket  Na  CPSe-nZB-MOI 
September  10, 1990. 

Take  notice  that  on  August  31, 1990, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern],  P.O.  Box 
2521.  Honston.  Texas  77251-2521,  EBed 
in  Docket  No.  CP90-2120-000  a  request 
pursuant  to  SS  157.205  and  157.212  of  the 
Commission's  Regulations  under  die 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212]  for  authorization  to  add  a 
proposed  M&R  station,  in  Perry  County. 
Ohio,  to  the  individual  service 
agreements  covering  service  to  National 
Gas  &  Oil  Corporation  (National)  under 
Rate  Schedules  CD-2,  L  and  FT-t  under 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspecticm. 

Texas  Eastern  states  that  the  only 
facilities  required  to  be  constructed  and 
owned  by  Texas  Eastern  in  order  to 
implement  its  proposal  herein  are  tap 
facilities,  and  National  would  reimburse 
Texas  Eastern  for  the  cost  of  these 
facilities.  Texas  Eastern  further  states 
that  the  services  rendered  to  National 
would  be  performed  pursuant  to  Rate 
Schedules  CD-2,  L  and  FT-1  of  Texas 
Eastern's  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Texas  Eastern  also  states 
that  the  existing  tariff  does  not  prohibit 
the  addition  of  the  proposed  new  M&R 
station.  It  is  further  stated  that  the 
maximum  delivery  for  all  services  at  the 
proposed  meter  would  be  8,000  dth  per 
day  of  natural  gas. 

Comment  date:  October  25, 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Colorado  Interstate  Gas  Company 

(Docket  No.  CPgO-21 18-000) 
September  la  1090. 

Take  notice  that  on  August  31, 1990. 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CPgO-2118-000  an  application 


pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  pennission  and  approval  to 
abandoa  the  interr\q>tible  tcansportation 
service  it  provides  for  Peoples  Natural 
Gas,  Division  of  UtiliCorp,  Inc. 
(People^  ail  as  more  folly  set  forth  in 
the  application  which  is  on  file  with  the 
CommissioB  and  open  to  public 
inspection. 

CIG  states  that  by  order  issued  June 
20, 1985,  in  Docket  No.  CP85-300-000 
CIG  was  authorized  to  transport  up  to 
3,185  Mcf  of  natural  gas  per  day  (Mcfd) 
on  an  interruptible  basis  for  Peoples. 
CIG  further  states  that  the  February  11, 
1985,  traisportation  agreement  between 
CIG  and  Peoples  expired  t^  its  own 
terms  on  September  4, 1987  and 
deliveries  ceased  during  July  1987.  In 
addition,  apon  the  grant  of  permission 
and  approval  of  the  proposed 
abandonment,  CIG  states  that  it  will 
cancel  Rate  Schedule  X-54  of  its  FERC 
Gas  Tariff  Original  Volume  No.  2. 

Comment  date:  October  1, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Umted  Gas  Kpe  Line  Company 

(Docket  Na  CP90-2094-00OI 

September  10, 1990. 

Take  notice  that  on  August  29, 1990. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP90-2094-000, 
a  request  pursuant  to  S  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  construct  and 
operate  a  1-inch  hot  tap,  located  on 
United's  existing  Kosciusko  30-inch 
Main  Line  in  Rankin  County, 
Mississippi,  pursuant  to  its  blanket 
certificate,  as  more  fully  set  fortii  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  the  proposed 
delivery  tap  will  enable  it  to  supply  an 
estimated  average  of  20  Mcf/d  of 
natural  gas  for  Wilmut  Gas  and  Oil 
Company  for  resale  to  the  Lazy  J  Rodeo 
Arena  in  Rankin  County,  cnder  United's 
G  Rate  Schedule. 

United  further  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 


disadvantage  to  its  otiier  existing 
customers. 

■Comment  date:  October  25. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  cf  tiiis  notice. 

Standard  Puagraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  ootmnent 
date  file  with  tfie  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Nattiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  tfie  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  *vith  the 
Commissimi's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulat<Hy  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  requh^d  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  ^e  public 
convenice  and  necessity,  ff  a  motion  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
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issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rde  214  of 
the  Ccmmission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  a 
protest  to  the  request  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deened  to 
be  authorize  effcctiwr  Ate  day  after  the 
time  allowed  for  filing  a  protest,  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  aHowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  on  appfication  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  CasheB^ 
Secjetary. 

|FR  Doc.  90-21630  FHed  9-13-90:  MS  am] 
MUMQ  CODE  anr-ti-ir 


[Docket  Mo.  RPtt^iei-ai71 

ANR  PipeHn*  0»a  Proposed  Chenges 
in  FERC  Gee  Term 

September  m  1990. 

Take  notice  that,  on  September  4, 
1990.  ANR  Pipeline  Company  ("ANR") 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  the  tariff  sheets  with 
requested  effectrve  dates  as  listed 
brfow: 


Tarttt 


TaMTAeet 


VokjnwNo.  t 

Third  S<it>stmjte  TVtenty-Second  Re- 
vised Stieet  No.  18 _ 

Second  Sub.  Tuenty-feurth  Reviaed 
Sheet  No.  t» 

Third  Sub.  Twenly-Sixtt>  Revised 
Sheet  t«!o.  18 

TMfd  Sub.  Twenty^Seventtv  Revised 
Sheet  No.  18 

Fifth  Sub.  Tweray-Eighth  Revised 
Sheet  No.  18 

SubsiRtile  Twent|-Nint^  Revised 
Slieef  No.  18 


Substitute  Thirtia»  Meviaad  Sheet  No. 

18 >. 

Substitute  Alternate  Thirtieth  Revised 

Sfieet  No.  18 ..—.-...»..„... ».... 

VotemeNot  f-A 

Third  SMMlMate  FWh  Revised  Sheet 
No.  5 

Third  SubstiiHie  FtMh 
No.  6 „_ 


Third  Substflute  Fowlh  Revised  Sheet 

Nei7 ?. _. 

Third  Sebsauls  Fdtatt 


No.  8.. 


Substitute  Siath  Revised  Sheet  No.  5. 
Substitute  Sixth  Revised  Sheet  No.  8. 
Substitute  Fiftk  rieweerf Shast  Ho.  7.. 
SubaOMe  Fiflh  RMBsd  Sheet  Ndl  •- 
VolMneNo.2 

Third  SwbsSlaie  FINh  Revisatf 
No  16 ,. 


— 


Efteciiwe 
dfete 


lt-0l-8» 
12-01-8* 
01-01-90 
02-01-90 
05-01-90 
08-91-90 
1O-O1-00 
>0-«t-90 

t1-01-«» 

iMki-as 

tT-Ct-8f 

tvov-a* 

05-01-90 
05-01-90 
05-<M-9O 

a5-<n-«o 

1t-0>-8» 


■mta  Sobaiituta  FMi  fTavlaad  Shaat 

No.  T7  _ 

Third  SubatHute  FiNh  naviasrf  SKeet 

No.  18 


Third  Subsatme  FiNte 
Ne.  19 


Thirtf    SubsDtuia    Seventh 

Sheet  No.  20 

TNrtf  SubeSiule  Shdh 

No.  21 „ 

Third  Substitute  First  Reviaed  Sheet 

No.  22 

Substitme  SlKirv  Ravisad  Sheet  No. 

18 


SubeiaHte  Sialh  Raviaad  Shea*  Ne. 

Substitute  sixth  Revteed  9ieet  No. 

»». _ _... 

SuMHuto  Sadh  Raviaad  Sheet  Na 

19 


Substitute  Eighth  Rewiaad  Sheet  Na 
20 _ _ 

Substitute   Ss«en0i  Reviaed 
Na  2t 


Substitute  Second  Reviaed  Sheet  Na 
22 -_ 


11-01-89 
1t-01-8fl 
t1-Ot-88 

tt-et-8» 
ti-(n-88 

11-01-88 
06-01-00 
85-01-90 
06-W-90 
06-01-80 
05-0t-90 
06-01-80 
05-01-90 


Tbe  tariff  sheets  are  filed  in 
com(^iance  with  the  Commission's 
Orders  dated  Afni)  4«  1990  and  August  3. 
1990,  in  the  captioned  dockets,  in  which 
the  Commission  ordered  tbe  elimination 
of  certain  Account  No.  956  costs. 

Any  person  desiring  to  protest  said 
filing  should  fiSe  a  protest  with  tbe 
Federal  Energy  Regolatory  Commission, 
825  Nifftii  C^iitot  Street  NE., 
Wariiington,  DC  2CM28,  in  accordance 
with  rules  214  and  211  of  tbe 
Commissian's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214, 385.211 
(1990).  AU  such  protests  should  be  filed 
on  or  befcnv  September  18, 198a 
Protests  wiU  be  considered  by  the 
Commission  in  determinihg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnxreeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  wi&  the 
Commission  and  are  availabie  for  pnUic 
inspection. 
Lois  D.  CaaheU, 
Secretary. 

[FR  Doc.  90-21568  Filed  »-13-S0(  8:4»  ami 
BiixiNO  CODE  arir-oi-H 

[Docket  No.  TM90-13-22-001I 


GNO  TraMmiasion  Coip^ 
Changes  in  FERC  Qm  TariM 

September  10, 1990. 

Take  notice  that  CNG  TransmiasioB 
Corporation  ("CNG").  on  Augnst  30, 
1990,  pursuant  to  Section  4  (rf  the 
Natural  Gas  Act.  tbe  Stipulatian  and 
Agreement  apfiraved  bf  die  Gownassion 
on  October  6, 1989,  in  Docket  Nos. 


RP88-217..«t(ii„  and  1 12,9  of  the 
General  Terras  snd  Cooditiaas  of  CNCs 
FERC  Gas  Tariff,  1  filed  six  (6)  copies  of 
the  following  revised  tsziff  dKct  to  its 
FERC  Gas  Tariff;  First  Revised  Vohane 
No.  1: 

Substitnte  Ffrst  Revised  Sheet  No.  4B 

This  filling  supplements  Uie  August  22, 
1990,  fibng  in  Docket  No.  TM0O-13-22^ 
000  by  correcting  an  inailvertent  error 
on  the  referenced  tariff  sheet.  CNG  dso 
withdraws  First  Reviaed  Sheet  No.  46. 

CNG  states  that  copies  of  this  fttii« 
were  served  upon  CNG's  customers  ma 
wril  as  interested  parties. 

Any  person  destiny  to  protest  said 
filing  should  file  s  protest  with  the 
Federal  Energy  Regulatory  Coimnission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426;  in  sccordamc 
widi  Rules  214  and  211  of  the 
Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  38».214,  385.211 
(1990^  AITsud)  protests  should  be  fifed 
on  or  before  September  IS,  1900. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestartts  parties  to 
the  proceeding.  Persons  that  are  abrvady 
parties  to  this  proceeding  need  not  file  s 
motion  to  intervene  in  tfds  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  ptrbHc 
inspection. 
Lois  D.  CasheU, 
Secretary. 

|FR  Doc.  90-21863  Filed  9-13-00:  8:4S  am) 
sitiJNO  CODE  anr-st-v 


(Dodcet  Na  TM91-1-24-000] 


Equitrana,  lite. 
FERC  Gas  Tariff 


In 


September  10. 1980. 

Take  notice  that  Equltrans,  Inc. 
(Equitrans).  on  S^ember  t,  1900. 
tendered  for  fibng  witk  the  Federal 
Energy  Regulatory  Coonnission 
(Commissioo)  tbe  loDowing  tariff  sheets 
to  its  FERC  Gas  Tariff.  Or^nal  Vohime 
Nos.  1  and  3.  to  become  efliective 
October  1, 1990. 

Original  Volume  No.  I 

Seventeenth  Revised  Sheet  Ne.  M 
Fifth  Revised  Sheet  No.  23 

Original  Volume  No.  3 

Fifth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  8 

Porsaant  to  Order  Na  472;  die 
Commisskn  has  sadiotiaBd  pipeKnr 
companies  to  track  and  pass  tfaroiigb  to 
their  ostoiaess  tfaeir  arnnal  charges 
tmder  an  Anmal  Charge  Adjastment 
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(ACA)  clause.  The  1990  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0019  per  Mcf.  Equitrans  has 
converted  this  Mcf  rate  to  a  dekatherm 
(Dth)  Rate  is  $.0020  per  Dth. 

Pursuant  to  S  154.51  of  the 
Commission's  Regulation,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1. 1990. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheO. 
Secretary. 

(FR  Doc  aO-21643  Filed  9-13-90:  8:45  am] 
■tuNO  coK  srir-oi-M 


[Deckel  No*.  TQ9O-1»-4^W0  TIMO-9-4- 
000] 

Granite  State  Gas  Transmission,  Inc; 
Proposed  Ctianges  in  Rates 

September  la  1990. 

Take  notice  that  on  August  31, 1990. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  120  Royall  Street, 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets,  listed  below,  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  for  effectiveness  on  the  dates 
indicated: 

Proposed  Effective  Dates 

Thirty-Seventh  Revised  Sheet  No.  7 — 

September  1, 1990 
Twenty-Fourth  Revised  Sheet  No.  8— August 

1.1990 

According  to  Granite  State,  Thirty- 
Seventh  Revised  Sheet  No.  7  is  an  out- 
of-cycle  piut:hased  gas  cost  adjustment 
to  reflect  the  effect  principally,  of 
increased  costs  for  Canachan  gas 
purchased  from  Boundary  Gas,  Inc.  and 
Shell  Canada,  Ltd.  It  is  stated  that  the 


cost  of  gas  purchased  from  these 
suppliers  is  based,  in  part,  on  indexing  a 
base  price  by  the  weighted  average  cost 
of  a  mix  of  alternative  fuels  available  in 
Granite  State's  markets.  It  is  further 
stated  that  among  the  alternatives 
included  in  the  pricing  formula  are  the 
costs  for  No.  2  and  No.  6  fuel  oil  which 
have  risen  significantly  as  a 
consequence  of  the  political  and  military 
crisis  in  the  Middle  East. 

Granite  State  further  states  that 
Twenty-Fourth  Revised  Sheet  No.  8 
reflects  a  change  in  the  Injection  Charge 
in  its  Rate  Schedule  GSS  which  tracks  a 
parallel  change  field  by  CNG 
Transmission  Corporation  (CNG)  in  its 
Rate  Schedule  GSS  in  Docket  No.  RP90- 
152-000.  According  to  Granite  State,  the 
change  in  the  Injection  Charge  is  due  to 
the  pass  through  of  take-or-pay 
payments  made  by  CNG  to  its  suppliers. 

It  is  stated  that  the  proposed  rate 
changes  are  appUcable  to  Granite 
State's  services  rendered  to  Bay  State 
Gas  Company  and  Northern  Utilities. 
Inc.  Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  835 
North  Capitol  Street  NE.,  in  accordance 
with  sections  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  17, 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary.^ 

[FR  Doc.  90-21646  Filed  9-13-90: 8:45  am] 
MLUNG  cooc  trir-ei-M 


[Docket  Nos.  TQ91-1-4-400  and  TM91-1-4- 
0009] 

Proposed  Changes  In  Rates,  Granite 
State  Gas  Transmlssioki,  inc. 

September  la  1990. 

Take  notice  that  on  September  5, 1990, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street 
Canton.  Massachusetts  02021  the 
primary  and  revised  tariff  sheets  listed 
below  in  its  FERC  Gas  Tariff,  First 


Revised  Volume  No.  1  and  Original 
Volume  No.  2,  containing  changes  in 
rates  for  effectiveness  on  October  1, 
1990. 

First  Revised  Volume  No.  1 

Thirty-Eighth  Revised  Sheet  No.  7. 
Twelfth  Revised  Sheet  No.  7-A 
Twenty-Fifth  Revised  Sheet  No.  8 

Original  Volume  No.  2 
Fourteenth  Revised  Sheet  No.  27 

Granite  State  further  states  that  the 
above  listed  revised  tariff  sheets  are  the 
primary  tariff  sheets  submitted  in  its 
filing  and  two  alternate  tariff  sheets  are 
also  included: 

Alternate  Thirty-Eighth  Revised  Sheet  No.  7 
Alternate  Fourteenth  Revised  Sheet  No.  27 

According  to  Granite  State,  the  rate 
changes  reflect  its  projected  purchased 
gas  costs  and  sales  for  the  fourth  quarter 
of  1990  and  other  adjustments  to  sales, 
storage  and  transportation  services  to 
reflect  the  effect  of  the  Annual  Charges 
Adjustment  (ACA)  for  the  fiscal  year 
beginning  October  1, 1990.  Granite  State 
further  states  that  the  Commission 
prescribed  ACA  charge  beginning 
October  1  is  $0.0019  per  Mcf  which  does 
not  reflect  the  effect  of  an  additional 
debit  billing  to  Granite  State  for  the 
tmderrecovery  of  1989  Project  year  ACA 
costs.  The  effect  of  the  debit  billing  is  to 
add  $0.0003  per  Mcf  to  the  ACA  charge 
prescribed  by  the  Commission,  or  a  total 
ACA  charge  of  $0.0022  per  Mcf. 
according  to  Granite  State.  Granite  State 
further  states  that  its  primary  tariff 
sheets  reflect  an  ACA  charge  of  $0.0022 
per  Mcf  and  the  alternates  reflect  the 
Commission  prescribed  ACA  charge  of 
$0.0019  per  Mcf. 

It  is  stated  that  the  proposed  rate    • 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211. 385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  17. 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanti*  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  ere  on  fUe 
with  the  CoBiJHeion  and  are  available 
for  psbUc  impectkBi. 
LotoD.I 

Secretary. 

(FR  Doc  90-21651  Piled  »-13-ee;  8e4&  a») 
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[Docket  Ne. 


92-0t7T 


(Docket  No.  TA91-1-45-000I 


intar-City  MInnssota  PIpeiine  Ltd,  tnc; 
Tariff  Fiiing 

J 

September  10. 1990. 

Take  notice  Ibet  on  September  4,  IdOA 
Inter-Cty  Minnesota  Pipelines  Ltd.,  Inc. 
("Inter-City"),  245  Yorkland  Boulevard, 
North  York,  Ontario.  Canada  1^  IRI. 
tendered  for  filing  the  following  revised 
tariff  sheet  to  Qi^iBal  Volume  1  of  its 
FERC  Gas  Tariff  to  be  effective 
November  1. 1990: 

Original  Volume  No.  1 
Forty-Second  Revised  Sheet  No.  4 

Inter-City  states  that  this  revised  tariff 
sheet  is  filed  as  InterCfty's  Anmial  PGA 
pursuant  to  Order  Nos.  463  and  483-A. 
The  effect  of  the  revised  rates  is  a  2.5i 
increase  in  the  Eastern  Zone  G-1 
commodity  rate.  TWS-1  rale  and  I-l 
rate. 

Also  sabmitted  is  an  alternate  Forty- 
Second  Revised  Sheet  No.  4,  which 
could  be  substituted  on  die 
Comisisuon's  acceptance  of  Inter-City's 
August  17, 1990  Compliance  Filing  in 
Docket  Nos.  RPBO-M  and  RP8e-23&  et  al. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  ail  of  its 
customers  and  t&e  affected  state 
regulatory  commissioiL 

Any  persons  desiring  to  be  heard  ot  to 
protest  said  fning  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  October  8. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fbc  public 
inspection. 
Lois  D.  CaihcU.     1 
Secretary.  i 

|FR  Doc.  gO-ZMM  Filetf  »-l»-«D:  ft4»  smj 
mmtxa  coot,  vm-n-m 


Kentucky  West  VicgiRia  Gas  C04 
Rsport  of  Refunds 

September  Ift  199R 

Take  notice  drat  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  September  6, 1990,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (CommisaioB)  its 
Supplemental  Report  oi  Refitnda  and 
Credits,  made  in  accordance  with  the 
Stipulation  and  Agreement  filed  in  the 
proceeding  and  approved  by 
Commission  Letter  Order  of  May  3, 1990. 

Kentucky  West  states  that  Article  V 
of  the  Settlement  Agreement  approved 
OB  May  3, 1990;  provided  for  tfte 
settlement  rates  in  Docket  Nos.  RP8&- 
52-4XN),  et  al.  to  be  effective  commencing 
February  1. 1990.  Pursuant  thereto. 
Kentucky  West  on  Joly  3. 1980,  filed 
revised  tariff  sheets  reflecting  inch 
settlement  rates  to  be  effective 
commencing  February  1, 1990.  By  letter 
order  dated  Aogust  20, 1900,  die 
Commission  accepted  such  tariff  sheets 
to  be  effective  on  Febraary  1, 19901 

Kentucky  West  further  states  diat  die 
bills  paid  by  Kentucky  West's  GSS  and 
transportation  castoners  for  the  four 
months  from  February  1, 1900  through 
May  31. 1990.  were  calodated  upon 
Kentucky  Wesf  s  rates  that  were  in 
effect  subject  to  lefend  in  Docket  No. 
RP8»-146-4MXL  Those  rates  were  sligbdy 
higher  than  die  rates  wfaidi  became 
effective  for  socb  period  ptssaaot  to  dw 
settlcnteot  approved  in  Dock^  Nos. 
RP8O-52-a00,  et  ah  Therefore;  aider  the 
provisioas  of  the  setdement  with 
respect  to  die  GSS  costomets.  Kentucky 
West  has  credited  the  difference  to  the 
direct  biUng  aaumnts  whidi  Kentucky 
West  is  aUovved  to  recover  from  those 
customers  in  Docket  No*.  TQe9-l-46- 
000,  et  aL  Widi  respect  to  die 
transportation  customers,  Kentucky 
West  has  made  refunds  of  such 
difference. 

KentBcky  West's  supplemental  report 
sets  forth  the  calculations  supporting  the 
foregoing  refunds  and  credits. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  «pon  each  of 
its  jurisdictioDal  custraners  sad 
interested  state  coaunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigj]^  Regulatory  Coeunission, 
825  Nordi  C^itot  Street,  NC. 
Washington.  DC  20428;  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Prscttce  and 
Procra^e  (18  CFR  38S211  and  3II6<^14 
(1989)).  All  such  protests  shoeld  be  ffted 


on  or  before  September  18. 1980. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  OMke  protestants  parties  to 
the  proceeding.  Persons  that  arc  already 
parties  to  the  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  90-21650  Fiied  IM3-aO:  8;4S  an) 


[Docket  No.  TCM1-1-S-000  TM91-1-S-000] 

Midwestern  Gas  Trsnsmtesfon  Co.; 
Rste  niing 


September  m  1< 

Take  notice  (hat  on  August  31, 1990, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  filed  the 
following  revised  tariff  sheets  to  Vohnne 
No.  1  of  its  FERC  Gas  Tariff' to  be 
effective  October  1, 1990: 

Fifteenth  Revised  Sheet  No^  5 
Tenth  Revised  Sheet  No.  6 

The  porpose  of  this  filiag  is  to  reflect  a 
Qaarterly  PGA  rate  adjustment  to  its 
sales  rates  for  die  period  of  October  1 
through  December  31.  AddttioBalLy. 
Midwestern  has  revised  the  Annaal 
Charge  Adjustment  to  reflect  the  new 
ACA  charge. 

Midwestern  states  that  copies  of  tfte 
filing  have  been  mailed  to  eD  of  its 
jurisdictional  customers  on  its  system 
and  affected  state  regolatocy 
commissions. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  82S  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rales  208  and 
214  of  the  Commission's  Ruletf  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  17. 1980.  Protests 
will  be  considered  by  the  Coonnission  hi 
determining  the  approximate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceetfing. 
Any  person  wistiing  to  become  a  party 
mast  ffle  a  petition  to  intervene; 
provided  however,  that  any  person  who 
had  previously  filed  a  petition  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

LotoD-Cadiell. 

Secretary. 

[FR  Doc.  90-21645  Filed  9-13-flO;  8:45  am] 

nuMQ  cooc  trir-oi-M 

(Docket  Na  TIN1-1-2S-000] 

Missiselppi  River  Transmission  Corp., 
Proposed  Ctwnge  in  FERC  Gas  Tariff 

September  la  199a 

Take  notice  that  on  September  6, 1990 
Mississippi  River  Transmission 
Corporation  (NfRT)  tendered  for  filing 
the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Forty-Eighth  Revised  Sheet  No.  4' 
Seventh  Revised  Sheet  No.  4.1 
Seventh  Revised  Sheet  No.  4.2 
Eighth  Revised  Sheet  No.  4D 
Alternate  Forty-Eighth  Revised  Sheet  No.  4 
Alternate  Seventh  Revised  Sheet  No.  4.1 
Alternate  Seventh  Revised  Sheet  No.  4.2 
Alternate  Eighth  Revised  Sheet  No.  4D 

Original  Volume  No.  1-A 

Fifth  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  3 
Alternate  Fifth  Revised  Sheet  No.  2 
Alternate  Fifth  Revised  Sheet  No.  3 

MRT  states  that  the  primary  sheets 
reflect  a  proposal  to  recover  the  FERC 
approved  ACA  charge  of  $.0019  per  Mcf 
($.0019  per  MMBtu  on  MRT)  on  all 
applicable  jurisdictional  sales  and 
transportation  volumes  as  well  as  an 
additional  surcharge  amount  of  $.0003 
per  MMBtu  to  recover  the  additional 
expenses  debited  to  MRT  on  the  fiscal 
year  1990  billing  effective  October  1, 
1990.  The  alternate  sheets  reflect  the 
recovery  of  only  the  FERC  approved 
ACA  charge  of  $.0019  per  Mcf  ($.0019 
per  MMBtu  on  MRT). 

MRT  requests  that  these  proposed 
tariff  sheets  become  effective  on 
October  1, 1990,  and  requests  waiver  of 
Section  154.22  and  any  other  sections  to 
allow  the  tariff  sheets  to  become 
effective.  MRT  also  states  that  copies  of 
its  filing  have  been  served  upon  its 
jurisdictional  sales  customers,  to 
affected  shippers  on  the  MRT  system 
and  to  the  State  Commissions  of 
Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  §§  385.211 
and  38^  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  18, 1990.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Seretary. 

(FR  Doc.  21660  Filed  »^13-90:  8:45  am) 
Muma  COM  (Tir-oi-H 

[Docket  No.  RP9O-185-O00] 

Proposed  Ctiange  In  FERC  Gas  Tariff; 
Mississippi  River  Transmission  Corp. 

Take  notice  that  on  September  5, 1990 
Mississippi  River  Transmission 
Corporation  (MRT)  filed  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
part  154  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  thereunder,  Forty-Seventh 
Revised  Sheet  No.  4,  Sixth  Revised 
Sheet  No.  4.1  and  Sixth  Revised  Sheet 
No.  4.2  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  and  Fourth 
Revised  Sheet  No.  2,  Fourth  Revised 
Sheet  No.  3  and  Third  Revised  Sheet  No. 
4  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1-A.  An  effective  date  of 
October  1, 1990  is  proposed. 

MRT  states  that  the  purpose  of  the 
filing  is  to  reflect  adjustments  to  MRTs 
jurisdictional  sales  and  transportation 
rates  resulting  from  a  decrease  in  the 
contract  demand  quantity  of  Laclede 
Gas  Company  (Laclede)  under  MRTs 
Rate  Schedule  CD-I.  MRT  has  filed 
under  separate  cover  an  application  for 
an  order  authorizing  the  partial 
abandonment  of  service  to  Laclede  in 
the  amount  of  6,181  MMBtu  of  daily 
contract  demand.  Laclede  has  requested 
a  reduction  in  maximum  daily  contract 
demand  to  reflect  reduced  firm  sales 
obligations  resulting  from  its  customers 
decisions  to  terminate  purchases  of  all 
or  some  of  their  natural  gas 
requirements  served  by  L,aclede.  Laclede 
has  informed  MRT  that  it  has  no  need 
for  the  service  after  October  1, 1990. 

MRT  requests  that  the  Commission 
waive  the  notice  requirements  of  its 
Regulations  and  grant  any  other  waivers 
of  its  Regulations  and  the  provisions  of 
MRTs  FERC  Gas  Tariff  as  may  be 
necessary  for  the  acceptance  of  the 
enclosed  tariff  sheets  as  pr6posed. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  sales  customers,  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri,  and  to  affected  shippers 
on  the  MRT  system. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211, 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17, 1990. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  90-21654  Filed  9-13-flO;  8:45  am] 

BttLING  CODE  SriS-OI-M 


[Docket  Na  TM91-1-73-000] 

Ozark  Gas  Transmission  System; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  10, 1990.     . 

Take  notice  that  Ozark  Gas 
Transmission  System  ("Ozark")  on 
August  31, 1990,  tendered  for  filing  the 
following  revised  tariff  sheet  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

Sixth  Revised  Sheet  No.  5 

The  proposed  effective  date  is  October 
1,1990. 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedule  to  reflect  its 
Commission-authorized  Annual  Charge 
Adjustment  ("ACA")  unit  charge  of 
$.0020.  Ozark  states  that  this  filing  is 
submitted  in  compliance  with  Section 
154.38(d)(6)(iii)  of  the  Commission's 
Regulations. 

Ozark  states  that  copies  of  this  filing 
were  served  upon  Ozark's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


commission  and  are  avafisMe  far  pnbKc 
inspection  m  tte  PoMic  Reference 
Room. 

Lois  0.  CnheU, 
Secretary. 

(FR  Doc  90-nsr  Filed  S-tS-SO^  8:45  ami 
i  OOK  fTISteVM 
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NSk  RP9^1t^40ik  TIM1- 


Change  la  Tarffl»Panhandla  Eastern 
Pipe  Una  Co. 

September  1ft  lam 

Take^Botice  tftaf  o»  Septeuibet  5. 1990 
Panhandle  EisBlem  Rpe  Line  Company 
(Padhandle}  tendered  for  fiHng  nrriaed 
sheets  to  its  TfSRC  Cms  Tariff,  Oripnal 
(Volume  No.  1.  as  reflected  ra  appendix 
No.  1,  and  to  ito  FERC  Gas  Tatffl, 
Original  VrioMe  Na  2.  a*  reflected  in 
appendix  Na  2. 

The  proposed  effective  date  ef  these 
revised  tariff  riieets  is  October  X  ISBOl 

I^nhandle  states  that  tbe 
Coramiesion,  bgr  Order  No.  472  issued 
May  28, 1987,  impieeiented  procednm 
providiqg  for  the  aseessBtent  and 
collection  from  interstate  pipdines,  inter 
alia,  of  annual  charges  as  iMpiired  by 
the  C^nnibus  Budget  Reconcihatioa  Act 
of  1986.  Pursuant  to  Order  No.  472,.  the 
Commission  authorized  the  tiadiiag  for 
autoBiatic  paae  thtoogb  to  ptpeline 
customers  of  tbe  annual  charges.  Section 
20,  Anmtal  Charge  A(^ustmeDt 
Provisi(».  caataised  in  the  General 
Terms  and  Coaditions  of  Panhandle's 
FERC  Gas  Tariff.  Original  Vohme  No.  1 
provides  for  the  traddng  of  such  annual 
charges  to  Paahandke's  custcmicrs. 

Panhandle  states  that  tbe  instant  filing 
has  two  primary  purposes:  (i)  to  permit 
the  trackingof  the  ACA  uidi  surcharge 
authorized  by  the  Commission  for  fiscal 
year  1990;  and  (ii)  to  revise  section  20  of 
the  General  Terms  and  Conditions  of 
.  Panhandle's  tariff  to  permit  the  crediting 
of  Commission  refunds  of  ACA  charges 
from  the  prior  fiscal  year  in  instances  in 
which  the  Commission's  estimated  fiscal 
year  charge  exceeds  actual  program 
costs  for  the  same  fiscal  jfear  and  to 
permit  the  recovery  of  amounts  whic^ 
Panhandle  is  charged  by  tiie 
Commission  m  instances  in  which  ttie 
Commission's  fiscal  year  estimates  faR 
short  of  actual  program  costs.  The  ACA 
Unit  Sorcharge  audrorized  by  the 
Commissron  for  fiscal  year  1990  fs 
$0.0019  per  Mcf,  $0.0019  per  dth 
converted  to  l^nhemHe's  aieesurement 
basts.  The  ACA  Unit  ^udNoge  ae 
adjusted  to  give  eflecf  to  the  1S86 
adjustment  fs  $0.0921  per  Mcf,  iOJKKt 
pet  dtb  converted  to  Ranlmndle's 
measurcaient  ham.  Tbrs  addiltone! 


increment  added  to  the  Conuuissioi^ 
approved  increment  for  fiscal  yearlMO 
is  based  upon  the  20%  shortfoR  in  Ae 
Commission's  estimate  for  1988  chaigee 
below  the  actaat  costs  incansd  by  FEBC 
during  fiscal  year  1989.  Paakaadte  tmuk 
pay  FERC  and  1989  adjustment  amount 
concurrently  with  its  payment  for  fiscal 
year  1990  and,  absent  Commission 
approval  of  its  proposal  herein, 
Paahadle  would  not  have  an  OKtortuoity 
for  recovery  of  sach  adjestment  amount 
from  its  customers. 

Panhandle  further  states  that  it 
proposes  to  mchide  in  its  rates  by  tkis 
filing,  bodi  die  $a.wn»  per  dth  ACA  Uait 
Sarcnarge  approved  by  the  CoomriseiaB 
for  fiscal  year  1900  ^id  the  additional 
increment  of  $OjO0O2  per  dtb  necessary 
to  give  effect  to  the  fiscal  year  1989 
adjustment,  in  total  $0.0021  per  dth  in 
accordance  with  section  20  of  the 
General  Terma  and  Conditions  of  its 
FERC  Gas  Tariff,  revised  as  proposed 
herein. 

Finally.  Pai^andle  stales  that  it 
proposed  to  moifify  sectioB  20141  of  the 
General  Terms  and  Conditions  to 
conform  to  &  154.afl(d)(^qiC)  of  the 
Commissicm'a  Regtilations  and  Aai  it 
purposes  to  provide  in  its  ACA  tariff 
provision  for  the  adjustment  of  the  ACA 
Unit  Charge  Rate  to  Panhandle's 
measurement  basis. 

Paidkandle  respectfully  requests  that 
the  Commission  ffaiA  such  waivers  as 
may  be  necessary  fw  acceptance  of  the 
tariff  sheets  submitted  herewith,  to 
become  effective  October  1. 1990.  as 
previously  described;  including,  but  not 
limited  to.  waiver  of  i  I54.38Cd)(6l  of  the 
Commission's  Regplafions  Under  the 
Natural  Gas  Act  and  section  20.41  of  the 
General  Tenaa  and  Conditions  of 
Panhandle's  FERC  Gas  Tariff;  Original 
Volume  No.  1. 

PanhandTe  states  Aaf  copies  of  this 
letter  and  enclosures  are  being  served 
on  all  customers  subject  to  the  tariff 
sheets  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filhig  should  file  a  motion  to 
intervene  or  protest  vrith  the  Federal 
Energy  Regutetory  Commission,  825 
North  Capftol  Street,  NE..  Washington, 
DC  20420,  m  accordance  wfth  H  385.ZI4 
and  385.211  of  tfie  Cuiiimission's  Rufes 
and  Regulations.  All  such  motions  or 
protests  sftonld  be  filed  on  or  before 
September  17, 1990.  Protests  wfll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takm,  but  wffl  not  serve  to  make 
protestants  psrtfes  to  tfie  pioceeding. 
Any  person  vrishing  to  become  «  party 
must  He  a  motion  to  intervene.  Copies 
of  diis  filing  an  on  flie  wfth  the 
Commission  and  are  avaifaMe  for  pnbKc 


inspection  in  die  Riblfc  Reference 

Room. 

LotoD.  CasheU, 

Secretary. 

(FR  Doc  90-21652  Piled  0-13-flO:  8:48  ■»{ 

SajUNQ  COOC  «717-i«VM 


[Docket  Na  TIM1-3-2S-000] 

Proposed 'Cttanges  In  FERCQaaTasM^ 
Panhandle  Eastern  Pipe  Una  Ca 

Septefliber  1(X  19B0V 

Take  notice  that  OB  Aapmt  31. 1900 
Panhandle  Eastern  Pipe  line  Company 
(Panhanctie)  tendered  for  fifing  the 
folkiwing  revised  tariff  sheets  to  its 
FERC  Gas  Tarffl,  Oefginal  Voiom  Na  1: 

Second  Revised  Sheet  No.  S-C7 
Second  Revised  Sheet  No.  S-C8 
Second  Revised  Sheet  No.  3-CJ 

The  proposed  efiective  date  of  theae 
reviaed  tariff  streets  is  October  1. 198a 

Panhandle  states  dwl  tbe  revked 
tariff  riieets  filed  herewilii  reflect 
revisions  to  the  Order  No.  500  take-or- 
pay  direct  bilfing  amouirts  approved  by 
Commission  Orders  dated  September  28. 
1988,  December  8, 1960,  March  1. 1989 
and  May  17, 1989  in  Docket  No.  RPBS- 
24(MKI0,  and  also  by  Commissien  Letter 
Order  dated  November  9, 1988  in  Docket 
No.  RP88-227-001,  Dbdcet  No.  TM90-2- 
28-001  and  Docket  No.  TM9(Ml-29-0Qa 

Panhandle  further  states  (hat  the 
revised  tariff  sheets  referenced  above 
reflect  the  second  annual  adjustment  to 
carrying  charges  and  monthly  TOP 
Fixed  Surcharges  in  accordance  with 
section  24  o(  Panhandle's  FERC  Gas 
Tariff.  Original  Volume  No.  1. 

Panhandle  states  diet  copies  of  dns 
letter  and  enclosures  are  behif  served 
on  ail  affected  lurisdictieRal  sales 
cuetoaers  and  approriate  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filiRg  shoald  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cumwiission,  Umon 
Center  Waxa  Beflding,  825  North  Capftoi 
Street,  NE.,  Washmgton,  DC  20138,  in 
accordance  wfth  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (If  CFR  385.2n  and  385.214|. 
All  such  motions  or  protests  shoald  be 
filed  on  or  before  September  17, 1990. 
Protests  w9I  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiD 
not  serve  to  make  protestants  partfes  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  nnist  file  a  motion  to 
intervene.  Copies  of  Panhandle's  fifing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  O.  CaaheO, 

SecreUuy. 

[FR  Doc.  90-21655  Filed  9-13-W:  8:45  am] 

mlUnq  OOH  cnr-si-H 


IDoekM  Na  8A90-7-000] 

Texas  Gat  GatlMring  Co^  Petition  for 
Adfusliwent 

September  10, 1990. 

Take  notice  that  on  August  29. 1990, 
Texas  Gas  Gathering  Company  (Texas 
Gas  Gathering)  filed  pursuant  to  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),  a  petition  for  adjustment 
bom  S  284.123(b)(l)(ii)  of  the 
Commission's  regulations  to  permit 
Texas  Gas  Gathering  to  use  its  tariff  on 
file  with  the  Railroad  Commission  of 
Texas  (Railroad  Commission)  for 
services  performed  pursuant  to  section 
311  of  the  NGPA.  Texas  Gas  Gathering 
alleges  that  it  is  necessary  for  the 
Commission  to  issue  this  adjustment  to 
remove  major  uncertainties  associated 
with  Texas  Gas  Gathering's 
performance  of  section  311(a)(2) 
transportation  services. 

In  support  of  its  petition  Texas  Gail 
Gathering  states  that  it  is  an  intrastate 
pipeline  company  which  operates  in  the 
State  of  Texas  and  is  a  gas  utility 
subject  to  the  jurisdiction  of  the 
Railroad  Commission.  Texas  Gas 
Gathering's  transportation  rates  are 
subject  to  regulation  by  the  Railroad 
Commission.  Since  Texas  Gas  Gathering 
does  not  render  city-gate  service,  Texas 
Gas  Gathering  requests  that  it  be 
granted  an  adjustment  fit)m  the 
regulations  appearing  at  subpart  C  of 
part  284  of  the  Commission's 
Regulations  to  permit  Texas  Gas 
Gathering  to  base  its  rates  for  section 
311(a)  services  on  the  rate  contained  in 
a  transportation  tariff,  which  is 
currently  on  file  with  the  Railroad 
Commission.  Texas  Gas  Gathering 
anticipates  the  commencement  of 
section  311  services  on  behalf  of  Natural 
Gas  IHpeline  Company  of  America  in  the 
near  future  for  a  transportation  fee  not 
to  exceed  $0.30  per  MMBtu. 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of  tha 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Subpart  K.  Motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register.  The  petition  for 
adjustment  is  on  file  with  the 


Commission  and  is  available  for  public 

inspection. 

Lois  D.  Casliell, 

Secretary. 

[FR  Doc.  90-21649  Filed  9-13-90;  8:45  am] 

BILUNO  COOC  STU-SI-M 

[Docket  No.  RP90-181-000,  TIM1-1-17- 
0001 

Proposed  Changes  in  FERC  Gas  Tariff; 
Texas  Eastern  Transmission  Corp. 

September  la  1990. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  September  5, 1990  tendered 
for  filing  as  a  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1  six 
copies  of  the  following  tariff  sheets: 

2nd  Revised  23rd  Revised  Sheet  Nos.  50.1  and 

50.2 
Twenty-Fourth  Revised  Sheet  Nos.  50.3  and 

50.4 
2nd  Revised  15th  Revised  Sheet  No.  51 
Ist  Revised  Original  Sheet  Nos.  51.1  and  51.2 
1st  Revised  Fifth  Revised  Sheet  No.  474 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  October  1, 1990. 

Texas  Eastern  states  that  the 
Commission,  by  Order  No.  472  issued 
May  29, 1987,  implemented  procedures 
providing  for  the  assessment  and 
collection  fi'om  interstate  pipelines,  inter 
alia,  of  annual  charges  as  required  by 
the  Omnibus  Budget  ReconciUation  Act 
of  1986.  Pursuant  to  Order  No.  472.  the 
Commission  authorized  the  tracking  for 
automatic  pass  through  to  pipeline 
customers  of  the  annual  charges.  Section 
29,  Annual  Charge  Adjustment  Clause 
(ACA),  contained  in  the  General  Terms 
and  Conditions.  Fifth  Revised  Volume 
No.  1  of  Texas  Eastern's  FERC  Gas 
Tariff  provides  for  the  tracking  of  such 
annual  charges  to  Texas  Eastern's 
customers. 

Texas  Eastern  states  that  the  instant 
filing  has  two  piuposes:  (i)  To  permit  the 
tracking  of  the  ACA  unit  surcharge 
authorized  by  the  Commission  for  fiscal 
year  1990;  and  (ii)  to  revise  section  29  of 
the  General  Terms  and  Conditions  of 
Texas  Eastern's  tariff  to  permit  the 
crediting  of  Commission  refunds  of  ACA 
charges  from  the  prior  fiscal  year  in 
instances  in  which  the  Commission's 
estimated  fiscal  year  charge  exceeds 
actual  program  costs  for  the  same  fiscal 
year  and  to  permit  the  recovery  of 
amounts  which  Texas  Eastern  is 
charged  by  the  Commission  in  instances 
in  which  the  Commission's  fiscal  year 
estimates  fall  short  of  actual  program 
costs.  The  ACA  Unit  Surcharge 
authorized  by  the  Commission  for  fiscal 
year  1990  is  $0.0019  per  Mcf.  10.0018  per 
dth  converted  to  Texas  Eastern's 


measurement  basis.  The  ACA  Unit 
Surcharge  as  adjusted  to  give  effect  to 
the  1989  adjustment  is  $0.0022  per  Mcf. 
$0.0021  per  dth  converted  to  Texas 
Eastern's  measurement  basis.  The 
attached  appendix  A  supports  the 
derivation  of  such  conversion  to  Texas 
Eastern's  proposed  rate.  This  additional 
increment  added  to  the  Commission- 
approved  increment  for  fiscal  year  1990 
is  based  upon  the  20%  shortfall  in  the 
Commission's  estimate  for  1989  charges 
below  the  actual  costs  incurred  by  FERC 
during  fiscal  year  1989.  Texas  Eastern 
must  pay  FERC  the  1989  adjustment 
amount  concurrently  with  its  payment 
for  fiscal  year  1990  and  absent 
Commission  approval  of  its  proposal 
herein  Texas  Eastern  would  not  have  an 
opportunity  for  recovery  of  such 
adjustment  amount  from  its  customers. 

Texas  Eastern  further  states  that  it 
proposes  to  include  in  its  rates  by  this 
filing,  both  the  $0.0018  per  dth  ACA  Unit 
Surcharge  approved  by  the  Commission 
for  fiscal  year  1990  and  the  additional 
increment  of  $0.0003  per  dth  necessary 
to  give  effect  to  the  fiscal  year  1989 
adjustment,  in  total  $0.0021  per  dth  in 
accordance  with  section  29  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  revised  as  proposed 
herein.  Texas  Eastern  also  proposes  to 
track  in  its  Rate  Schedules  SS-2  and  SS- 
3  rates  the  effect  of  CNG  Transmission 
Corporation's  (CNG)  revised  ACA 
surcharge  in  its  Rate  Schedule  GSS. 
CNG  is  filing  revised  tariff  sheets  to  be 
effective  October  1, 1990  reflecting  the 
revised  ACA  surcharge.  Section  4.F  of 
Texas  Eastern's  Rate  Schedule  SS-2  and 
section  4.F  of  Texas  Eastern's  Rate 
Schedule  SS-3  provide  for  an  automatic 
rate  adjustment  to  flow  through  any 
changes  in  CNG's  GSS  rates  which 
imderlie  Texas  Eastern's  SS-2  and  SS-3 
rates.  The  attached  appendix  B  supports 
the  calculations  tracking  the  changes  in 
CNG's  Rate  Schedule  GSS  to  Texas 
Eastern's  Rate  Schedules  SS-2  and  SS- 
3. 

Finally,  Texas  Eastern  states  that  it 
proposes  to  modify  section  29.4  of  the 
General  Terms  and  Conditions  to 
conform  to  the  provisions  of 
S  154.38(d)(6)(i)(C)  of  the  Commission's 
Regulations. 

Texas  Eastern  respectfully  requests 
that  the  Commission  accept  the  above 
referenced  tariff  sheets  and  grant  any 
waiver  of  the  Regulations  as  may  be 
necessary  to  permit  such  accepted  tariff 
sheets  to  become  effective  as  proposed, 
including  but  not  limited  to  waiver  of 
S  154.38(d)(6)  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act 
and  Section  29.4  of  the  General  Terms 


and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff.  FifOi  Revised  Volume  No.  1. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  $§385,214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  tie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  die  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  90-21663  Filed  9-13-90;  8:45  am] 
WLUNO  cooe  »7ir-oi-« 


[Docket  No.  RP9O-175-000;  TM91-1-30- 
0001 

Trunkline  Gas  Co.;  Proposed  Cttanges 
in  FERC  Gas  Tariff 

September  10. 1990. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  September  5, 
1990,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Second  Revised  Sheet  No.  3-A.5 
Second  Revised  Sheet  No.  3-A.6 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 1990. 

Trunkline  states  that  revised  tariff 
Sheet  Nos.  3-A.5  and  3-A.6  filed 
herewith  reflect  revisions  to  the  Order 
No.  take-or-pay  direct  billing  amounts 
approved  by  Commission  Orders  dated 
September  28, 1988.  December  8, 1988. 
February  17. 1989  and  May  10, 1989  in 
Docket  No.  RP88-239-000  and  orders 
dated  September  29. 1989  and  November 
9, 1989  in  Docket  Nos.  RP89-231-000, 
TM90-1-3O-000.  TM90-1-30-O01.  and 
TMg0-3-3O-000.  The  revised  tariff 
sheets  referenced  above  reflect  the 
second  annual  adjustment  to  carrying 
charges  and  monthly  TOP  Fixed 
Surcharges  as  provided  in  Section 
21.4(c)  of  Trunkline's  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
jurisdictional  customers  and  applicable 
State  regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  widt  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE^  Washington. 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  90-21648  Filed  9-13-90, 8:45  am] 

nUJMO  CODE  (Tir-OI-M 


[Docket  Na  TA91-1-1 1-001] 

tinited  Gas  Pipe  Line  C04  RHng  of 
Revised  Tariff  Sheets 

September  10, 1990. 

Take  notice  that  on  September  6. 1990 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  tariff  sheets: 

Second  Revised  Volume  1 

Seventh  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  4A 
Seventh  Revised  Sheet  No.  4B 
Fifth  Revised  Sheet  No.  4D 
Seventh  Revised  Sheet  No.  41 

The  proposed  effective  date  of  the 
above  referenced  tariff  sheets  in  this 
docket  is  October  1. 1990.  The  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  Section  154.305  of  the 
Commission's  regulations  to  reflect 
changes  in  United's  purchased  gas  cost 
adjustment  as  provided  in  Section  19  of 
United's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

United  states  that  this  PGA  filing 
reflects  technical  adjustments  and 
corrections  to  United's  August  8, 1990 
filing  (August  8  filing).  These 
adjustments  and  corrections  do  not 
affect  the  Current  Adjustment  portion  of 
the  August  8  filing.  However,  they  do 
affect  the  Surcharge  calculation.  The 
revised  Surcharge  reported  herein  is 
reduced  to  17.87f  per  mcf  from  17.90* 
per  Mcf  as  reported  in  the  August  8 
filing. 

United  states  that  the  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  September  18. 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashaiL 
Secretary. 
[FR  Doc.  90-21662  Filed  9-13-90;  8:45  am] 

BHJJNa  COOC  C717-01-«i 


(Docket  No.  RP80-147-010] 

United  Gas  Pipe  Line  Co^  Tariff  Filing 

September  10, 1990. 

Take  notice  that  on  August  31, 1990, 
United  Gas  Pipe  Line  Company  (United) 
submitted  for  filing,  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Effective  November  30, 1969 

First  Substitute  Original  Sheet  No.  4N 

Original  Sheet  No.  4N.1 

Original  Sheet  No.  4N.2 

Original  Sheet  No.  4N.3 

Original  Sheet  No.  4N.4 

Original  Sheet  No.  4N.5 

Original  Sheet  No.  4N.e 

First  Revised  Sheet  No.  40 

First  Revised  Sheet  No.  4P 

First  Revised  Sheet  No.  4Q 

Second  Revised  Voiume  No.  1 

Effective  November  30. 1989 
Second  Substitute  Original  Sheete  No.  4N 
Substitute  Original  Sheet  No.  4N.1 
Substitute  Original  Sheet  No.  4N.2 
Substitute  Original  Sheet  No.  4N.3 
Substitute  Original  Sheet  No.  4N.4 
Substitute  Original  Sheet  No.  4N.5 
Substitute  Original  Sheet  No.  4N.6 

First  Revised  Volume  Na  1 

Efl'ective  May  1, 1989 

Fifth  Substitute  Original  Sheet  No.  4-M 
Fourth  Substitute  Original  Sheet  No.  4-N 
Fifth  Substitute  Original  Sheet  No.  4-0 
Fourth  Substitute  Original  Sheet  No.  4-P 
Fifth  Substitute  Original  Sheet  No.  4-Q 
Fourth  Substitute  Original  Sheet  No.  4-Ql 
Fourth  Substitute  Original  Sheet  No.  4-R 

United  states  that  the  filing  was  made 
only  to  current  pagination  of  tariff 
sheets  and  does  not  effect  the  cost 
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United  i*  •edoQi  t*  nooaer  aor  doe*  tt 
effect  tfae  dfciiilJMofc— liii  Oadict 
NeLBn»-M7. 

Any  persoa  deaihag  lo  pratcat  Mid 
filing  ihpidd  file  a  p»B<ert  witb  tfae 
Federal  Eneigir  Be^fiatoiy  CoBuniaBion. 
825  North  Capital  Street  NE, 
Washim^oa.  DC  ZMX,  ia  iirmrdaBr« 
widindea  214  and  2U  of  ti^ 
CommisaiaB'a  Baiwofftactice  aod 
Procedum  (18  CTR  38Sl211  3tSL2U 
(1990)].  All  audi  piotesta  fibould  be  filed 
oaor  befoceSeyteaiber  IM,  igoa 
I^ateato  arill  be  cooaidetad  by  tbe 
CoouaiMioB  ia  deterouaii^  tiie 
ajpiaopriate  aotk»  to  be  takea.  but  iviil 
not  serve  te  make  ptotestaots  parlies  to 
the  prooeedai^  PenoDS  that  an  alnadjr 
parties  to  this  froceeding  need  ao(  file  a 
motion  to  intervene  in  this  matter.    . 
Copies  of  this  filing  are  on  file  with  Iha 
Commission  and  are  available  for  public 
inspection. 
LoisO.Caslidl. 
Secretary. 

IFR  Doc  90-21657  PHed  »-13-e0;  8:45  am) 
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Fiat  Reuaad  Sfaett  N01.  n-Wk  «7 
Fkst  Kevised  Steel  Mas.  114-110 


(Oockat  Na  RP8»-36-005;  CFM-273-0e2] 


SeptaalbartOil 

Take  notice  that  oa  Augast  31.  UaOt 
Viking  Gas  Traosoiission  Company 
(Viking).  P.O.  Box  2S11,  Hotiston.  Texas 
77252.  fnea  in  the  captioned  prooeedi^g 
the  following  tariff  sheets  to  its  (M^bial 
Volume  Nos.  1  and  2  of  its  FERC  Gas 
Tariff,  to  be  effective  October  1.  IflSOc 

Oiigiiial  Vttlume  Na  1 

First  Revised  Sheet  No.  1 
Eighth  Revised  Sheel  Na  8 
First  Revised  Sheet  Mo.  10 
Third  Revised  Sheet  No.  tl 
Second  Revised  Sheet  Na.  12 
First  Revised  Shed  Noa.  15-10 
First  Revised  Sheet  No.  21 
First  Revised  Mnet  Na  SI 
First  Revised  flheal  No.  «• 
Original  Shael  N«*.  SS-Ci 
First  Revised  flmi  Noa.  TD-TI 
Original  Sheet  Noa  7%-99 
First  Revised  Shell  Nee.  aa  ei 
Original  Sheet  No*.  81A-«U 
First  Revised  Sheet  Nos.  82-47 
Original  Sheet  No.  S7A 
First  Revised  Sheet  Nos.  W-et 
First  Revised  Siieet  Na.  lie 
Qrigiaal  Sheet  Noa.  tV-ta 
Origin^  Sheet  Nos.  137-lfl» 


OrigiiifllValBiMNaS 

Seccod  Bevised  Sheet  Nosl  S5-se 
First  levised  Sheal  Nos.  S7-S8 


In  ad^lioa.  Vadag  ia  fiiii«  an  • 
and  tea  capiea  af  Saooad  leviaei 
No.  tl  of  Original  Valame  Na.  1  of  Ai 
FERC  Cas  Tariff  to  be  effective 

November  1, 1969. 

Vfldng  states  that  the  effectiveness  of 
these  taiffl  sheets  is  subject  to  the 
prompt  isstiance  by  the  Commission  of 
an  order  on  rehearii\g.  acceptable  to  ihe 
parties,  of  the  Commission'a  July  10, 
1990  Older  hi  the  referenced  dockets. 
(July  10  Order;. 

Vikiqg  states  that  this  filing  reflects 
the  terms  of  a  St4>ulation  aod 
Acnemeat  filed  by  Vikiag  in  Docket 
Nos.  RPa»-at,  et  aL.  on  Noreodwr  2t 
1989  (the  Stipulation),  as  clarified  ia 
Viking's  initial  and  reply  comaseots  filed 
January  9  and  January  19, 1990, 
respectively,  aod  as  modified  by  the 
Commission's  July  10  Order.  This  filing 
includes  the  terms  and  conditions  imder 
which  Viking  will  provide  open-access 
transportation  seivioe  ptBaoant  lo  part 
284  of  the  Conunission's  regulations  and 
reduced  base  tariff  rates  for  sales  and 
transportation  services.  Viking  is 
making  this  Hling  in  antidpatioB  off  tke 
Stipalatioa  bffawning  effective  paraaant 
toaatentiL 

Viking  stalea  that  copiea  of  the  fifing 
have  been  mailed  to  all  irf  its 
jiuisdictional  customers  on  its  system 
and  affected  state  tegulatocy 
commissions. 

Any  person  deskiiig  to  ptoteat  said 
filing  should  file  a  protest  with  die 
Fednal  Eaagf  Regulaloiy  Coataiisainn. 
825  North  Capihd  Straet  NK. 
Wanhii^tioa.  DC  aD42>.  ia  aceerdaace 
with  laiea  214  aad  211  aff  the 
Commisriea'a  Kaka  off  ftaciioe  aad 
ProcediBra  (llCFE  a8SL214. 385.211 
(IMO).  Al  aach  pnilests  ahoald  be  ffled 
oa  or  befara  Septeadier  1&  199a 
Protests arfll  be  coasiiliwd  by  the 
Commission  in  deteranning  the 
appropriate  acOoa  to  be  taken,  bat  w31 
not  seire  to  aiaka  prote  stents  yaities  to 
the  proceeding.  Persons  Qiat  are  already 
parties  to  this  proceeding  need  not  Se  a 
motion  to  interrene  ia  this  matter. 
Copies  of  tMs  fitii^  are  on  file  with  the 
ComnajBion  and  are  available  for  ptASic 
inspection. 
LoisaCaafaefl. 
Secretaijf. 
IFR  Doc  90-21672  Filed  9-13-90:  8:45  ain| 


Weet 
for 
QuMiffyiiif 
Facility 


On  August  30. 1990.  West  Medley 
Cogea  Coeopaay.  c/o  Air  Products  and ' 
Oieiaicals  lac  Enei;gy  Systems,  of  7201 
HanaltoB  Blvd..  Alleatown. 
Pennsylvania  181il5-lS01.  submitted  fc>r 
filing  an  appUcatioa  ior  crrtiftnatioa  of  a 
facility  as  a  (pudifying  cogeaeratioo 
facility  pursua^  to  i  292.207  off  die 
CoQuntssion's  Ks>datkms.  No 
determiaation  has  been  aade  that  the 
submittal  oonstitalea  a  oon^dete  fi^ng. 

Tbe  topping  cycle  cogeneration 
fa^ity  wi9  be  located  ki  Medley. 
Florida.  Tbe  faoKty  will  consist  of  a 
coal  fired  boner,  an  extractioBf 
condensing  steam  turbine  generator,  and 
an  approximately  one-half  mile  290  kV 
transmission  line.  Thermal  ener^ 
recovered  firotn  the  facility  wiU  be  need 
in  the  Tarmac  Cement  Plant  ior  oeneBt 
cooling,  space  beating  and  cooling, 
slurry  preheating,  and  gypattaa  dryiog. 
The  maximum  net  electric  power 
production  capacity  of  the  facility  will  • 
be  220  MW.  The  priaaiy  souice  of 
energy  will  be  bituminooa  coaL 
Construction  of  the  facility  is  expected 
to  commence  by  January  1993. 

Any  person  desiriAg  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  die  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Wadiington.  DC 
2042&  tnaooordanoe  arith  rules  211  and 
214  of  the  Commiasinn's  Ralea  of 
Practioe  aad  lYooediffe.  AH  such 
petitions  or  protests  must  be  filed  within 
30  days  afier  die  date  of  pobficattoo  of 
this  aolsoe  and  auist  be  served  oa  the 
apphcanL  ftoteate  nriH  be  ooosidered  by 
the  CoBBiaaiaB  ia  deterainiag  the 
appttqmate  action  to  be  takea  bat  Witt 
not  serve  to  BMke  protestants  parties  to 
the  praoeecfaRg.  Any  person  wishing  to 
become  a  party  arast  file  a  petition  to 
intervene.  Copies  of  tins  fihag  are  OB  file 
with  the  Cotmnission  and  are  available 
for  pubnc  inspection. 
LolaD.CaAeH 
Secretary. 

[FR  Hoc.  90^21681  FSad  «-U-e(k  *«S  amj 
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(Docfcat  No.  ni91-1-49-0001 

WIIHtton  Baein  Interstate  PipeKne  Co; 
Annual  Charge  Adjustment  Filing 

Septetnlier  10, 1990. 

Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  on  August 
31, 1990,  submitted  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets:         1  ■ 

First  Revised  Volume  No.  t 
Twenty-seventh  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Twenty-first  Revised  Sheet  No.  11 
Twenty-sixth  Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Fifteenth  Revised  Sheet  No.  10 
Fifteenth  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Twenty-ninth  Revised  Sheet  No.  10 
Twenty-first  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  1, 1990. 

Williston  Basin  states  that  the  instant 
filing  reflects  a  revision  to  the  Federal 
Energy  Regulatory  Commission's 
Annual  Charge  Adjustment  (ACA)  unit 
chaige  amount  pursuant  to  the 
Commission's  Statement  of  Annual 
Charges  (18  CFR  Part  382)  and  the 
General  'Terms  and  Conditions  of 
Williston  Basin's  FERC  Gas  Tariff  (First 
Revised  Volume  No.  1,  Section  30; 
Original  Volume  No.  1-A,  section  27  and 
Original  Volume  No.  1-B,  Section  25). 
The  filing  incorporates  an  ACA 
surcharge  of  .190  cents  per  McF  (.179 
cents  per  dkt  on  the  Williston  Basin 
system),  an  increase  of  .02  cents  per  Mcf 
from  the  current  amount,  as  authorized 
by  the  Commission. 

.    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
E)C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 

■  September  17. 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeiling  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc  90-21650  Filed  9-13-flO;  8:45  am) 
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Office  of  Procurement  Operations 

Notice  of  UnsoHctted  Financial 
Assistance  Award  to  the  American 
Energy  Assurance  Council  (AEAC) 

agency:  Office  of  Procurement 
Operations,  Department  of  Energy. 

ACTION:  Notice  of  Unsolicited  Financial 
Assistance  Award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
era  600.7(b){2)(i)(B)  it  is  making  a 
fmancial  assistance  award  based  on  an 
unsolicited  application  satisfying  the 
criteria  of  10  CFR  600.14(e)(l]  under 
Grant  Number  DE-FG01-90PE79073  to 
the  American  Energy  Assurance  Coimcil 
(AEAC),  for  partial  support  to  develop  a 
consensus  on  national  energy  strategy. 

Scope:  The  objective  of  this  proposal 
is  to  develop  consensus  on  national 
energy  strategy  among  12  energy-related 
constituencies  which  are  represented  by 
approximately  180  senior-level 
executives.  The  AEAC  has  (1) 
Conducted  a  comprehensive  scoping 
survey  on  options  for  a  national  energy 
strategy,  (2)  conducted  focus  group 
interviews  with  12  energy-related 
constituencies,  and  (3)  held  a  national 
energy  consensus  experiment  by 
bringing  180  senior  level  executives  fit)m 
each  of  the  12  energy-related 
constituencies  together  for  a  face-to-face 
negotiation  session  on  national  energy 
strategy.  The  assistance  &x)m  DOE 
would  enable  AEAC  to  complete  the 
analysis  and  reporting  stage  of  the 
consensus  experiment.  The  analysis  and 
report  will  further  DOE'S  efforts  to 
develop  its  national  energy  strategy 
objectives.  The  AEAC  is  in  a  unique 
position  to  help  identify  elements  of  an 
energy  strategy  consensus  to 
supplement  and  enhance  the  existing 
decisionmaking  framework. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  offers  the  Department  of 
Energy  high  technical  merit  and 
represents  an  innovative  method  and 
approach  to  build  a  consensus  on  a 
national  energy  strategy.  The  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 


TON  RmTHm  MMMMA-noN  contact: 

Please  write  the  U.S.  Department  of 

Energy,  Office  of  Procurement 

Operations,  Attention:  Lynne  Warner, 

re-322.1. 1000  Independence  Avenue, 

SW.  Washington.  DC  20585. 

Thomas  S.  Kaefa, 

Director,  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

|FR  Doc.  90-21935  Filed  9-12-00;  3:20  pm) 
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ENVIRONMENTAL  PfK>TECTION 
AGENCY 

(OW-FRL-3830^1 

Section  106  Allotment  Formula  Worli 
Group  Meeting 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  open  meeting. 

summary:  On  September  24-25. 1990. 
the  section  106  Allotment  Formula  Work 
Group  will  meet  to  discuss  revising  the 
current  section  106  allotment  formula. 
Section  106  grants  are  available  to  State 
and  interstate  agencies  and  qualified 
Indian  Tribes  to  support  water  pollution 
control  program  activities.  (Section 
106(a)(2)  of  the  Clean  Water  Act 
requires  that  funds  be  allotted  to  State 
and  interstate  agencies  on  the  basis  of 
the  extent  of  pollution.)  The  current 
section  106  allotment  formtila  is  20  years 
old  and  may  no  longer  reflect  the  extent 
of  water  pollution  in  the  nation.  The 
meeting  will  fociis  on  developing  a  set  of 
operational  principles  reflecting  the 
purposes  of  section  106  grants  to  fund 
programs  for  the  "prevention,  reduction 
and  elimination  of  pollution",  and  the 
requirements  that  allotments  under 
section  106  reflect  the  extent  of  the 
pollution  problem. 

DATES:  The  meeting  will  begin  on 
Monday,  September  24. 1990,  starting  ai 
1  p.m.  and  ending  at  approximately  6 
p.m.  On  Tuesday,  September  25. 1990. 
the  meeting  will  reconvene  at  9  a.m.  and 
end  at  approximately  3  p.m. 

AOimESSES:  The  meeting  will  be  held  at: 
The  Doubletree  Suite  Hotel  Phoenix 
Gateway  Center,  320  N.  44th  St., 
Phoenix,  Arizona  85006. 

RM  FURTHER  INTORMATION  CONTACT 

Ms.  Linda  Wilbur,  Acting  Deputy 
Director,  Analysis  and  Evaluation 
Division,  Office  of  Water  Regulations 
and  Standards  (WH-586),  Office  of 
Water,  Environmental  Protection 
Agency,  rm.  E-737  401  M  Street,  SW., 
Washington,  DC  2046a  (202)  382-5392. 
FAX  No.  (202)  382-5394. 
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Division  wiH  ywvMe  « i 
meeting  at  a  later  date. 

Dated:  SeptenJber  XL  tMO. 
FndMtkkJXLmiB*. 
i4cf/j9  Director,  Aaalysia  and  Evaluatiem 
Division. 
(ntOM:.«e-«7«f«Bl«-43-flt;  MS  8*4 
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Mininiit  SattteflMfrt;  Po' 
UmdfMSite 

agency:  Environmental  Prot«diaa 
Agency. 

action:  Notice  of  administrative  order 
on  oonmbI  pnifomd  De  Mhtimh 


:  Uader  weteQ  122(g)H)  «(  Hie 
ConfifeiMMive  BnwomneatM 
Respome,  Conpeiuation  ana  uarnMy 
Act  4Z  U5X1  «622tgM4)  (C0ICLA). 'Hie 
Envifuiunentol  ftotei^ion  Atency  {^A) 
has  agreed  to  settle  datnts  for  past  md 
futwe  TcspcDse  costs  at  the  PonveisvAle 
Landfill  Site.  Peach  Comty.  Georgia,  in 
a  De  Minhnis  Settlement  with  Ea^e 
Bridges  Company.  EPA  wiH  consider 
public  oomraents  an  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  witbhold  consent  to 
the  jvoposed  settlement  shoald  such 
ronMnmls  received  ditrlnee  facts  or 
considecatioQS  which  mdici^  Ifae 
proposed  seltleiBHit  is  Jnnympriale. 
improper  or  inadequatfc  Copies  of  Ike 
proposed  settlement  are  arailable  from: 
Ms.  Carolyn  McCall.  Investigation 
Support  Assistant.  Cost  Recovery 
Sectioa.  Waste  ftegrams  Branch.  Waste 
Maa^enent  Divisioa.  U^  EPA.  Region 
IV.  345  Courtlaod  Street  NE..  Atlanta. 
Georgia  30363^  (404)  347-50Sa  Wriden 
comments  may  be  submitted  to  the 
person  above  by  30  days  from  date  of 
pubricatioa. 


Dated:  August  2a. 


Acting  Din 

Divisiom.  EPA  A«icw/K 

|FR  Oac  SA-aTW  Ptted  »43-«0:  &«5  mb4 


Adminiatratlva  Ordar  on 
Minlmto  Statamant;  PowraravMa 
SHa 

AOmcv:  Environmeiaal  ftwIbcMoa 
Aseacy. 

ACTION:  Notice  ofadministra^ve  order 
on  consent  proposed  De  Minimis 
settlemeaL 


to  draft  enviiaaaiwtsl  iaipaot 
statements  (EISs)  was  published  in  FR 
dated  Aiuil  U 1900  (S5  FR  iaM9). 

Draft] 


R  Under  sectlmi  122{^<J  of  the 
Coiapi  elieasi  v  e  Guvirunmeutal 
Response.  Cftmppnsartnn  and  Liabili^ 
Act.  42  U.S£.  W22  jg)(4).  ICERCLA).  the 
Environmental  Protection  Agency  {EPA) 
has  agreed  to  settle  daims  for  past  and 
future  response  costs  at  tiie  PowersviTle 
Landfill  Site.  Peach  County.  Geoigia.  in 
a  Db  Minimis  Settiement  witii  the 
United  States  DepartmeOI  oS 
Agricaltvtre,  Agricultural  Research 
Sovice.  EPA  will  consider  public 
comments  on  (he  proposed  settlement 
for  tUity  dayiL  I^A  may  withdraw  from 
or  withhold  consent  to  the  proposed 
settlement  should  such  conmients 
received  disclose  facts  or  considerations 
vAadh  inchcate  the  proposed  settlement 
is  inappropriate,  improper  or 
inadequate.  Copies  of  ttie  proposed 
settlement  are  available  from:  Ms. 
Carolyn  McCall,  Investigation  Support 
Assistant  Cost  Recovery  Section.  Waste 
Programs  Branch,  Waste  Management 
Divisioa.  U.S.  EPA,  Region  IV.  345 
CouTlland  St.,  NE,  Adanta,  Georgia 
30365  (404}  347-5059.  Written  comment 
may  be  snbmitled  to  the  person  above 
by  30  days  from  date  of  publication. 

Dated:  August  21.  USa 
Donald  Gninyawi. 

Acting  Dinctar.  iVagte  Mtaagetntnl 
Division,  EPA  S^ioa  IV. 
[FR  Doc  «0-217^  Filed  a-U-Mfc  ft45  aoM 
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Enviroomaatal  Impact  Stateoaanta  and 
Ragidalioos:  AvaHabiMty  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  August  27, 1990  through 

August  31, 1990  pursuant  to  tfie 

Ewwronmental  Review  Process  (HtP). 
under  seetkn  300  of  tfie  dean  Air  Act 
and  sedlion  10Z(ZMc)  of  the  National 
Envirornnental  Pt^ny  Act  as  amended. 
Requests  far  copies  of  EPA  coatmeats 
can  be  directed  to  the  Offtoe  of  Federal 
Activities  at  (202)  9B2-507V. 

An  explanatioa  of  the  ratii\gs  assigned 


ERP  No.  D-AFS-K61107-CA  Rating 
E02.  Mount  Vida  Planning  Area 
Intergrated  lesonrce  Maaagement  Plan. 
InptemeHtatiuB.  Modoc  Nationn  Forest. 
Wanner  Muautain  Ranger  OfstiKl. 
Maaoc  Cxyanty.  CA. 

Summary: 

EPA  expressed  oib)ection  of  potential 
degradatiaa  af  araSer  qaaBty  and  loss  of 
riparian  habitat  from  multiple  use 
activities  such  as  timber  harresting  and 
the  applicalioa  of  heri»ckkes.  EPA  abo 
requested  additiooal  iniDnaatioa  on 
cumulative  impacts,  and  air  quality 
impacts  due  to  prescribed  boms. 

ERP  No.  D-NPS-Oe0004-VA  Rating 
E02,  Roanoke  River/Bhie  Ridge 
Parkway  Extension,  Recreational  and 
Interpretive  Facilities  Construction. 
Roanoke-Viokn  City  Liaiits  to  Sfaith 
Mountain  Lake.  Laad  AoquisitiaR. 
Funding  and  COE  Section  10  and  404 
PersHts,  De#>ni  Roanoke  and  Franklin 
Counties,  VA. 

SuwTnary! 

EPA  has  obiectioBS  with  the  proiect  as 
proposed  d«e  to  the  likelihood  of 
signiflcant  iaipact  on  terrestrial  and 
aquatic  habitats  and  the  potential  for 
degradation  of  surface  water.  EPA 
requested  additional  information  on 
alteroative  aligomeats.  purpose,  and 
need. 

ERP  Na  D-UAF-E11Q24-SC  Rating 
LO.  Myrtle  Beach  Air  Force  Base 
Closure.  354th  Tactical  Fighter  Wing. 
Implementation,  Inactivation.  Horry 
County,  SC. 

Snannorp? 

EPA  feels  while  there  are  a  number  of 
economic  and  societal  ramifications 
associated  with  the  proposed  base 
ciosiae.  the  isapacts  to  the  natural 
envirooment  we  within  acceptable 
limits. 

ERP  Na  D-USN-C11006-NI  Rating 
BCZ.  Naval  Weapons  Station  Earie 
Trestle  ReplaoeaMot  Coostnictian  and 
Section  10  Perant  Sanc^  Hook  Bay, 
Colts  Neck.  i4oHaiOMth  County.  Nf . 

Summary: 

EPA  has  eaviroosaental  oonoems  with 
Ike  project  due  to  lack  of  discassion 
regarding  compliance  with  spill 
preveation  and  cotuatermeasuie 


ERT  MsL  P-FAMnOiMfT:  Hrib 


Airport  LayoiA  ftaa,  CuaiWiaitioa  and 
Operaaaa,  AffpvanHanannang.  van 
JuaaCaanlgr.UT. 

Sumaiafy? 

EFA  recommends  tiiat  the  FAA 
require  tfie  mipart  sponsor  to  provide 
adequate  long-teixn  monitoring  of  noise 
sensitive  recreatioaa]  areas  to  assess 
the  change  in  the  ambient  noise 
environment  and  As  perceived  impeot 
to  recseational  asers. 

ERP  Na  F-FIIW-HM130-MO;  Bt-ltS 
Exteoaiea.  1-7^  Ui  M&-04  and  Rt-USt/l- 
70  Ialeidb«age  Csiistfactiaa,  Fwoding 
and  40«  PeoBita.  St  Charles  City  and  SL 
Peters  City.  8L  Charles  Coaaty.  MD. 


Summary:       I  i 


EPA  ooDtiBuas  to  be  conoemed  ^eot 
the  secondary  and  cmralative  iaipacts. 
especidly  to  the  flood  plain/Hoodway 
areas.  EPA  qaestioas  the  concAosion  ttiat 
air  qaafity  win  improve  as  traffic 
congec^ton  is  froeved. 

ERP  No.  F-ntC-L05W6-ID;  Twin 
FaHs  (FERC  No.  10],  Milner  (FERC  No. 
2899),  Auger  Falls  (FERC  Na  4797)  and 
Star  FaHs  (FERC  Na  5797)  Hydroelectric 
Projects  on  the  Mainstem  of  the  Snake 
Riv«r.  ConstojctioB.  Operation,  and 
Maintenance  licenses.  Upper  Snake 
River  Basin,  Twin  Falls  and  Jerome 
Counties,  H). 

Summary: 

EPA  continues  to  have  environmental 
objections  to  the  Auger  Falls  project 
with  the  staff-jeconunended  mitigatiaa. 
The  Auger  Falls  project  will  likely  result 
in  significant  water  quality  effects  and 
wetland  impacts.  EPA  concurs  with  the 
staff  preferred  dtemative  for  the  other 
projects.        I 

ERP  No.  F-UAF-K12006-CA;  Space 
Launch  Compfex  7  (SLC-7)  Constraction 
and  Operation.  South  Vandenbeig  Air 
Foroe  Base.  Santa  Barbara  County,  CA. 

Summary: 

Review  of  fbe  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

Dated:  Sffitfrahfr  11.  ISSa 
trdli— aPM—s— ■ 

Deputy  Diredoc  Offkx  of  Federal  AdhfUkt 
|FR  Ooc  90-n7«4  FOed  S-IS-SB:  a:45  atH 
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CmrtranmanM  Impact  Statamant^ 
ivuiiM  Of  AvanauiRif 

RMpentibie  Agmcf:  Office  af  Federal 
AdBvMies.  CuwiJ  Mormation  (MQ 
382-5073  or  (202)  382-€075.  AvaS^blBty 
of  Environmental  Impact  Stair  anils 
Filed  Sepftoater  1.  IflBO  naaagh 
September  7. 1990.  Pursuant  to  40  CFR 

i5oe.a 

EIS  No.  900336,  Draft  EIS,  COC  CA. 
Hanson  Dam  Flood  Control  and 
Recreation  Project  ConslnKtien. 
OperaUMi.  and  Mnintcnanoc.  San 
Gabriel  River,  Los  Angeles  County. 
CA,  0iie:  Ocftdber  29. 199a  Contact 
Rains  Fdhm  (213)  194-0242. 

OS  fto.  «aeSS7.  Draft  EIS,  AFa  CA. 
Lake  Red  Bhiff  RecreatioB 
Devetopraent.  inqilementation. 
Mendocino  Nationd  Forest 
Sauamento  River,  Tehama  County, 
CA.  Dae:  October  29, 1990,  Contact 
ArthnrQointana  (910)  824-5190. 

EIS  No.  900330,  Draft  EIS,  EPh,  OR. 
Neakowin  Regional  Sanitary 
Aafhority  Wastewater  Facilities. 
Constraction  Grant,  Section  404 
Permit  and  NPOES  Permit. 
Titlaniook  Comity.  OR.  Due: 
October  29. 1990.  Contact  Gerald 
Opatz  (200)  442-0505. 

EIS  No.  000389,  Final  EIS,  APS,  ID,  South 
Fofk  Safanen  River  Road 
Reoonstntction.  swaiui  Lake 
Higjiway  to  the  confluence  of  the 
South  Fork  Salmon  River, 
Implementation.  Boise  and  Payette 
NF«,  Valley  Cowity,  ID.  Due: 
October  IS,  1990.  Contact  Jrfm 
Hooper  (200)  034-1409. 

EIS  No.  900S4Q.  Fmal  EIS.  AFS.  NC 
Grassy  Gap  and  Wesser  Tmiber 
Sales  Management  Plan. 
Implementation.  Nantahala 
Natiooai  Forest,  Graham  and  Swain 
Cosaties.  NC  Dae:  October  IS. 
1990,  Contact:  Pat  Cook  (704)  257- 
4237. 

EIS  No.  900341,  Fmal  EIS.  AFS,  OR, 
Deschutes  National  Forest  Land 
and  Resource  Management  Plan, 
Implementation,  Jefferson,  Lake, 
Idanrath  and  Desdtntes  Counties, 
OR,  Due:  Octo*»er  15, 1990.  Contact 
Sally  Collins  (503)  38&-8S0e. 

Amended  Notices 

EIS  No.  BOOaoS.  Draft  EIS.  AFS.  CA. 
Kings  Biver  Special  Maoagesofeat 
Area  (SMA).  South  Fodc  Middle 
Foil  Kags.  Wild  and  Scenic  Rivers. 
lnyVnmmt?*'Tr"  Sierra  and  Sequoia 
National  forests.  Kiag  Rivar  Sanger 
aad  Hume  Lake  RangBt  Districts, 
Fresno  County.  CA,  Due:  October 
15, 1990,  Contact  Paul  E.  Barker. 


(209)  487-S1S5.  Pablished  FR  8-10- 
00— Rsstoar  period  extendaA. 

Ofltcob  0C|nHiiD6r  lit*  i^R. 

WilUam  D.  Dickenoo. 

Dermty  DimelK.  Ofiee  gffmbrml  AetkMea. 

[FR  Doc  90-21743  Filed  »-U-«flE  aas  aa^ 
StUNMCOOE  SCM-W-a 


FEDERAL  COMMUNICATiOMS 
COMMISSION 


September  7, 1990. 


on 


Talavlaion  Sarvica  IniplamaflSaltoo 


A  meeting  of  the  Implementation 
Suboomnittee  an  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  keU  en:  October  1 1900. 
10  a.m.  Commission  Meeting  Room 
(room  856),  1919  M  Street.  NW, 
Washington.  DC 

The  agenda  for  the  meeting  wiH 
consist: 

1.  Introdactioa. 

2.  Minutes  of  Last  Meeting. 

3.  Report  of  Working  Party  1. 
Policy  and  Regulation. 

4.  Report  of  Working  Party  2. 
Transition  Scenarios. 

5.  General  Discussion. 

6.  Other  Business. 

7.  Date  and  Locatioa  of  Next  Meeting. 

8.  Adjournment. 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Implementation  Subcommittee 
Chairman. 

Any  qaestions  regarding  this  meeting 
should  be  directed  to  Dr.  James  J.  Tietjen 
at  (609)  734-2237  or  David  R.  SiddaD  at 
(202)  632-7792. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc  90-21782  Filed  9-13-aft  tciS  anj 

SILUNG  CODE  •712-«1-a 


Applications  for  ConaoHdatod  Haartng 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  three  new  FM  stations: 
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Appicani.  dly  and 


FteNa 


Na 


A.  Evalyn  Ray  Rogara 

and  Mania  A. 

Rogara,  d/b/a  TTw 

DuntnGroui); 

oaaaKia,  ua. 
H.  aaaana  wwawaa, 

Ud^  Saaada,  CA. 
CCoaatal 

Broadcasting 

Company;  Seaaada. 

CA. 

D.  Coownuniotioin 
Waal.  Inc4  Saaaida. 
CA. 

E.  TTmhoW 
Cofwnunicsttons; 
Saaaida,CA. 

F.  Cathame  Oda 
Grodzins;  Seaside. 
CA. 

aCAPUnilad 


Saaaida.CA. 
K  H.HM-,  Inc..  d/b/ 

aKHAL 

Cowwiunicaliona: 

Saaaide.  CA. 
I.  Jerry  J.  CoMns; 

Saasida,CA. 
J.  OuadramedM,  Inc.; 

Seaside.  CA. 
K.  Golden  Stale 

Broadcasters; 

Seaside.  CA. 
LBwbwaS. 

Gfoonstoin; 

Seaside.  CA. 
M.  OinteN  Ponar 

Seaside.  CA. 
N.  Seaside  Rainbow 

Broadcasting  Co.; 

Seaside,  CA. 

Issue  Headng  and 
Applicants 
1.  Environmental, 

D.F 
Z  Am  Hazard;  C.  0, 

E.  I.K 
3.  Comparative.  A- 
M 
4.  UNimata.  A-M 


Bf>H-880629MC. 

Bf>H-880701MF. 
BPH-8e0701MH. 

BPH-880701MI.... 
BPH-680701MJ... 
BPH-680701MK.. 
BPH-«80701ML... 


90-382 


BPH-8e0701MM. 

BPH-«80701MN. 
BPH-680701MO. 
BPH-880701MP. 

BPH-680701MR. 

BPH-880701MS. 
BPH-680701MU.. 


A.  Null  Mill  Indtana 
Broadcasters.  Inc.; 
Lagrange,  IN. 

B.  Dennis  J.  Kelly 
and  C«ol  A.  KeNy 
d/b/a  Lagrange 
County 
Broadcasting 
Company; 
Lagrange.  IR 

C.  Cross 
Communicationa. 
Inc.;  Lagrange.  IN. 


Issue  HeaOng  ana 
AppScams 

1  Comparafive.  A. 

B,C 
2.  Uamate.  A.  B.  C 


BPH-880707UG. 
BPH-880707MI... 


Br>H-880707MK. 


90-37g 


Appflcant,  city  and 
state 


Trie  No. 


Na 


A-Navafo 


Company; 
HoCmok,  A2. 
B.BradA.Haw«d; 

Holbrook.AZ. 

Issue  Heading  and 
Apptcanm 

1.  Comparativa,  A, 
B 

2.  Ultimate.  A,  B 


BPH-a90118MF...     90-377 


BPH-fl90118MG. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appHcant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  bdl  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  (202)  857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division. 

(PR  Doc.  90-21763  Filed  9-13-90;  B:45  am] 
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FEDERAL  RESERVE  SYSTEM 

ANred  Robert  Abboud,  Change  in  Bank 
Control  AcquisitkNts  of  SlMres  of 
Banks  or  Bank  Hokling  Companies; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  Notice  (FR  Doc.  90- 
17202)  published  at  page  30035  of  the 
issue  for  Tuesday,  )uly  24, 1990. 

Under  the  Federal  Reserve  Bank  of 
Dallas,  the  entry  for  Alfred  Robert 
Abboud  is  amended  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President),  400 


South  Akard  Street,  Dallas.  Texas  75222: 

1.  Alfred  Robert  Abboud.  Houston, 
Texas:  to  acquire,  directly  and  indirectly 
throu^  A/C  Limited  Partnership, 
Houstoa  Texas,  an  additional  1.57 
percent  for  a  total  of  10.9  percent  of  the 
voting  shares  of  First  City 
Bancorporation  of  Texas.  Ina,  Houston. 
Texas,  and  thereby  indirectly  acquire 
First  Cify,  Texas-Alice.  Alice,  Texas: 
First  City,  Texas-Aransa  Pass,  Aransa 
Pass,  Texas:  First  Cify,  Texas-Austin, 
Austin,  Texas:  First  Cify,  Texas- 
Beaumont  Beaumont  Texas:  First  Cify, 
Texas-Bryan,  Bryan.  Texas:  First  Cify 
Bank-Sioux  Falls,  Sioux  Falls,  Texas; 
First  Cify,  Texas-Corpus  Christi,  Corpus 
Christi,  Texas:  First  Cify,  Texas-Dallas, 
Dallas,  Texas:  First  Cify,  Texas-El  Paso, 
El  Paso,  Texas:  First  Cify,  Texas- 
Graham,  Graham,  Texas:  First  Cify, 
Texas-Houston,  Houston,  Texas:  First 
City,  Texas-Kountze,  Kountze,  Texas:- 
First  Cify,  Texas-Lake  Jackson,  Lake 
Jackson,  Texas:  First  City,  Texas-Lufkin, 
Lufkin,  Texas;  First  Cify,  Texas- 
Madisonville.  Madisonville,  Texas:  First 
City,  Texas-Midland,  Midland.  Texas: 
First  Cify,  Texas-Orange,  Orange, 
Texas:  First  City,  Texas-San  Angelo, 
San  Angelo,  Texas:  First  City,  Texas- 
San  Antonio,  San  Antonio.  Texas:  First 
City,  Texas-Sour  Lake,  Sour  Lake, 
Texas:  First  City,  Texas-Tyler,  Tyler, 
Texas. 

Comments  on  this  application  must  be 
received  by  September  28, 1990. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1990. 
Jennifer  ).  lohnsoii. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90-21691  Filed  9-13-90;  8:45  am| 
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FEDERAL  TRADE  COMIMISSION 
[File  Na  892-3225] 

IVF  Australia,  Ltd..  st  aL;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AQENCV:  Federal  Trade  Commission. 
AcnoN:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  Connecticut  based 
corporation  and  its  two  subsidiaries,  all 
of  whom  are  major' providers  of 
infertilify  services,  ex[>ecially  in  vitro 


fertilization,  from  misrepreennting  ki  its 
advertising  the  success  in  achieving 
pregnaneias  oriHitlu. 

or  before  November  tS, ' 
ADDBESSCS:  CeeuBents  ahoiili  be 
directed  to:  FTC/Office  of  Ae  Secretary, 
Room  199.  •(h  ft.  and  Pa.  Ave..  NW« 
WashiagtaB.  DC  2058a 

Michael  MoCarey.  FIC/Hn204. 

wuhjifkiD.  oc  2asm  (aoz)  szft-sdoa. 

to  mcMhi  a(Q  af  tte  FdfaEal  l^rade 
Co^MMsa  Aet  at  Stet  72L  IS  U.&C 

46  and  I  r»4  of  Ihe  Cii  \mm*tk  fin's  Hides 
aad  Prwiiae  tit  Cn  2J4).  BBlioe  is 
hereby  fi«ea  Hiat  the  fBttowing  ooMHit 
agreemeat  eoaMoiag  a  oonKOt  onfar  to 
cease  and  desist  iMviag  been  filed  wUk 
aad  aeceplect  suDjecl  v  nnai  appnivat. 
by  the  rnmieiMina.  hat  beee  ptaoed  as 
the  pt4>lic  recerd  for  a  period  of  sixty 
(60)  days.  Public  coBunent  is  iovited. 
Such  coouDenU  or  views  will  be 
considered  by  flis  Comsnissiasi  and  will 
be  available  for  inspection  and  copying 
at  its  priadpal  office  in  accordance  with 
1 4.9(^q(H)  of  the  Conunissioif  s  Kides 
and  Practice  ttO  CFR  4J(bK0P))- 


CsatainiiV  CanMot  Order 


To  Cease 


(EiaMo. 
ki  «w  aumareflVF  AeataKa.  LSI.  a 

corporatea.  IVP  AMrtaie  0fYV  Ik.  a 
coiiWE^oB.  and  MF  AMli^a  piAi.  IBC  a 
ooiyoraHnn 


The  Federal  Ttade       ^^ 

1  an  lavesligBtioo  ■ 
IpadioeBoflVF 

.Ltd^aoiipoEsiliaalVF 

Auslniia  04T|.  lac  a  corpoEtfiaa.  and 
IVF  AMtaiia  9IA).  Im:.  a  ooqiovsliDa. 
heneafier  titisrlrr'—  ujUeciieeiy 
refemd  to  at  pnofioaed  lespendeals  or 
respondesto.  aie  wflliag  to  enter  iato  an 
sg,iiu  im  i<  iiuilssiiiin  SB  mdrrln  masit 
aad  desist  foas  ttie  ase  of  the  acts  aad 


UMI 


it  is  Aenafrr  <V^  W  a^  i>etween 
IVF  Aastralku  Lld«  by  its  duly 
authorized  oBicer.  IVF  Australia  {NY}. 
Inc.,  >y  its  duly  sulhorized  efficer.  and 
IVF  Australia  (MA),  Inc.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

t-ftupwedrespMidentlVFAastrsiia. 
'  Ltd.,  is  a  corporation  organiaBd,  exittiag 
and  doing  basineas  under  and  by  viriue 
of  the  laws  ol  the  State  of  Dekware. 
with  its  4^o«  and  principal  place  of 
business  loaated  ai  500  West  Potoam 
A»«nue.  Grewwich,  Connecticut  0M30. 

Proposed  ra^tondent  IVF  Auslnlia 
(NY),  lac  is  a  coiporatian  oigaaized. 
existing  and  doing  business  under  and 
by  virtue  of  Ifae  laws  af  the  State  of 


Delaavais.  with  iis  office  and  principal 
fAatt  ol  busiaess  located  ai  40B  Bostoa 
Post  Boed.  Port  Cheslec  New  Yoik 

10578. 

Proposed  respeadent  IVF  Australia 
(MA),  lac  is  a  coiycration  ocganized. 
existim  and  doing  besiness  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  office  and  priadpal 
place  of  business  located  at  Waltham 
Weston  Hospital  &  Mecfical  Cento-, 
Hope  Avenue.  Wtdtham.  Massachusetts 
02254. 

2.  Proposed  respondents  admit  all  me 
jurisdicttonal  facts  set  forth  in  the 
attached  draft  complatnt 

3.  Proposed  lespuudents  waiive: 

(a)  Aiqr  farther  proeeoarai  steps: 

(b)  The  reqaireimnt  that  the 
Commission's  deoMon  cositain  a 
statemeat  of  findings  ef  fact  and 
oendtnions  of  law: 

(c)  All  rights  to  seek  )»dadid  review  «r 
otherwise  to  challenge  or  oootest  Ibe 
validify  of  the  ocdtf  eatered  parsuaat  to 

tfass  sgpecmeat;  aad 
(dj  Aay  daisA  aader  the  Etpial  Access 

to  Justioe  Act  S  UuSyC  504 

4.  Udo  ainemeat  shall  not  become 
part  of  tbe  public  record  of  iha 
proceeding  anleas  aad  aatd  it  is 
accepted  by  the  Cnmmitsina  If  this 
agreement  is  accepted  by  the 
CoDuaissioa  it  tagetfaer  wifdi  die 
attached  daft  complaint,  will  be  placed 
flo  the  pubKc  reooid  ior  a  period  of  aixfy 
(60|  days  and  infoissation  in  resperi 
thereto  publicly  xeleaaed.  The 
rnrnfi—inn  thereafier  may  either 
withdraw  its  acceptance  of  tiiis 
qgreement  and  so  notify  the  proposed 
respondents,  hi  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  fona  as  the 
circumstances  may  reqi^re)  and 
decision,  In  disposition  of  flie 
proceeding. 

5.  TUs  agneement  is  for  settlement 
purposes  onSy  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  Ae  law  has  been  violated  as 
afieged  in  the  attached  draft  complaint 

6.  lids  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 

to  the  pnwistons  sf  1 234  cf  the 
Commisston's  Rales,  the  Coaaaissiaa 
may,  wiiMMrt  fsrtfaer  aotioe  to  pseposed 
respondests:  (al  isnie  its  tmaiplaiBit 
I  iiiif  spondinfl  io  fena  aad  sid>stsaoe 
with  the  attadied  draft  caiapisiwt  and 
its  dectoioa  containing  tbe  iaflowiag 
order  to  cease  aad  desist  is  disposUke 
of  the  proceeding;  and  (b)  suike 
information  public  in  respect  thereto. 
When  so  entered,  tke  order  to  oeaae  aad 
desist  shall  have  the  same  force  and 


effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  aoasner  and  adlhin 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  apoa  aervioe.  Delivery  by  the  US. 
Postal  Service  of  tbe  ooaiplaint  aad 
dedstoa  oonteiniag  Ibe  afiae-to  order  to 
pioposed  re^sendeato'  addressee  as 
ulatiiJ  to  Uds  mim  lasnt  shnll  nonr^V- 
sert^oe.  I¥apoaed  lespendeato  waive 
any  right  tbey  OMy  bave  to  say  otbsr 
aaaaar  af  service.  TVecnaiplsiataMy 
be  used  to  oeaatnttflg  the  tofSM  of  toe 
ofdec  and  aa  agreemeot.  aaderstonritog. 
representatina.  or  intorpntatioa  aat 
contaiaed  to  the  aidar  or  toe  apeesMat 
may  be  asad  to  vsry  ar  coaSradict  the 
terau  of  the  order. 

7.  Proposed  respoactoato  base  reed  tbe 
attacted  daft  oMspiaint  aad  tbs 
followtog  order,  ftapoaed  raspeadeaU 
undsBBtoarf  tost  OBoe  tbe  order  has  beea 
isswd.  they  will  be  required  to  file  aae 
or  more  ooaapiiaaos  reperto  daowiag 
that  tbey  have  fidfy  cs^pUed  wito  lbs 
order.  Proposed  respoadsaSs  tortbsr 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  vietotioa  of  tbe  order 
after  ft  beceawfiaal. 

Older 


iti$4Kdendtltaiifpe»dt»U.lVF 
AUSTRALIA.  LTD.  a  cMpuiatiaa.  Itt 
successors  and  assigns,  IVF  Australia 
(NY),  Inc.,  a  corporation,  its  successors 
Old  assiffH.  aad  IVF  Anst»ba  (MA)^ 
Inc.,  a  ooaaotatMa.  ito  aac 


lad  en^itofees. 


assigBS,aadi 
agents,  repi 
>toiH  .tly  or  I 

subsidiary,  distotoa  ar  < 
coanectioa  with  tbe  advartistog. 
prfffi»'i*«>^*«**''raffeitof  israaieof 

services  rehotoc  to  tbe  toestBeal  sf 
infertlify  tbroagh  SB  retro  feildtaatian. 
do  forthwith  cease  and  desist  froa 
representing,  directly  or  by  implication, 
that  a  percentage  of  respondents' 
pe«eatB  ba*e  fivea  birtb  or  aeWeved 

pr  egnewcy,  unless: 

A.  Hw  percentage  represented 
accotmts  for  all  patients  who  received 
medication  in  an  effort  to  stimulate 
ovulation  in  connection  with  the 
provision  of  in  vitro  fertilization 


B.  Respondents  ( 

used  in  calculating  or  airiviag  at  the 
peicentage  represented.  Such  disclosure 
shall  include  the  auBiecalor  and 
denoaikiator  used  to  calcutatiag  tbe 
perceatags  septesentart.  aad  shall  be 
made  dsaiiy  aad  prsorineatly.  to  ckwa 
proximify  to  aucb  paroeataSB,  aad  to  a 
manner  that  caa  be  eaaily  undesstood 
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by  prospective  purchasers  of 
respondents'  services. 

n. 

//  is  ordered  that  respondents,  IVF 
Australia,  Ltd.,  a  corporation,  its 
successors  and  assigns,  fVF  Australia 
(NY),  Inc.,  a  corporation,  its  successors 
and  assigns,  and  IVF  Australia  (MA), 
Inc.,  a  corporation,  its  successors  and 
assigns,  and  respondents'  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale  or  offering  for  sale  of 
services  relating  to  the  treatment  of 
infertility«><lo  forthwith  cease  and  desist 
from  representing,  directly  or  by 
implication,  that  a  number  or  percentage 
of  respondents'  patients  give  birth  or 
achieve  pregnancy,  or  have  given  birth 
or  achieved  pregnancies,  unless  such  is 
the  case,  or  otherwise  misrepresent 
respondents'  success  rate  in  achieving 
births  or  pregnancies. 

m. 

//  is  further  ordered  that  respondents 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  make  available  to 
the  Federal  Trade  Commission  upon 
request,  business  records  supporting  any 
claims  of  success  in  connection  with 
their  infertility  treatment  programs. 

IV. 

//  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondents  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  erKergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
respondents  which  may  affect 
compliance  obligations  arising  out  of 
this  order. 

V. 

It  is  further  ordered  that  respondents 
shall,  within  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  all  requirements  of  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Coounent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  IVF  Australia,  Ltd.  of 
Greenwich.  Connecticut  and  its  two 
subsidiaries.  IVF  Australia  (NY)  and  IVF 
Australia  (MA).  IVF  Australia  is  a  major 
provider  of  infertility  services, 
especially  in  vitro  fertilization. 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission  has  alleged  that  IVF 
Australia  misrepresented  in  its 
advertising  that,  based  on  its  past 
experience,  a  woman  who  participates 
in  a  treament  program  consisting  of: 

1.  Four  IVF  cycles  has  a  50  percent 
chance  of  giving  birth  as  a  result  of  the 
treatment  program:  and 

2.  One  IVF  cycle  has  a  28-33  percent 
chance  of  becoming  pregnant  as  a  result 
of  that  treatment  cycle. 

The  Commission  believes  that  these 
success  rate  claims  overstated  the 
likelihood  of  achieving  either  a  Uve  birth 
or  a  pregnancy  tmd  consequently  misled 
consumers  as  to  their  actual  chances  of 
success.  The  claims  overstated  the 
actual  success  rate  because  FVF 
Australia  failed  to  disclose  to  consumers 
that  a  significant  number  of 
unsuccessful  outcomes  were  not 
included  in  the  method  of  calculation 
used  to  determine  success.  It  is 
important  to  note  that  the  allegations  do 
not  concern  the  quaUty  of  the  infertility 
services  provided  to  consmners  but 
address  only  the  success  rates  claimed. 
The  proposed  consent  order  seeks  to 
address  the  alleged  misrepresentations 
cited  in  the  accompanying  complaint  by 
requiring  IVF  Australia  to  make 
disclosures  regarding  its  success  rate 
calculations.  Part  I  of  the  proposed  order 
prohibits  success  rate  representations 
concerning  infertility  treatment  unless: 

1.  The  percentage  represented  in  the 
success  rate  accounts  for  all  patients 
who  begin  the  program;  or 

2.  The  basis  used  to  compute  the 
percentage  rate,  including  the  numerator 
and  denominator  used  to  reach  the 
success  rate  figure,  is  clearly  and 
prominently  disclosed. 

Part  II  of  the  proposed  order  prohibits 
any  misrepresentation  of  success  in 
achieving  pregnancies  or  births. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Banjamin  I.  Barmaii, 
Acting  Secretary. 
[PR  Doc  90-21705  Filed  9-13-90: 8:45  am) 
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[FNeNa  892  3144] 

NME  Hospitals,  Inc.;  Proposed 
Conaam  Agraamant  With  Analyala  To 
AM  Public  Commant 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Conunission  approval,  would  require, 
among  other  things,  a  corporation  based 
in  Santa  Monica,  CA,  tfiat  owns  a 
medical  center  in  Boca  Raton.  Fla.,  that 
operates  an  infertility  clinic  to  possess 
a  reasonable  basis  for  any  future 
success  rate  claims  for  its  in  vitro 
fertilization  procedures,  and  for  claims 
of  success  in  terms  of  either  live  births 
or  pregnancies  achieved  through  any  of 
its  infertility  treatments. 

DATES:  Comments  must  be  received  on 
or  before  November  13. 1990. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCarey,  FTC/H-294, 
Washington,  DC  20580.  (202)  328-3303. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.g(b)(6)(ii)). 

In  the  matter  of  NME  Hospitals,  Inc.,  a 
corporation,  d/b/a  West  Boca  Medical 
Center 

[File  No.  8923144] 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  NME 
Hospitals,  Inc.,  d/b/a  West  Boca 
Medical  Center,  a  corporation,  hereafter 
sometimes  referred  to  as  proposed 
respondent  or  respondent,  is  willing  to 
enter  into  a  agreement  containing  an 
order  to  cease  and  desist  from  the  use  o' 


the  acts  and  practices  beioig 
investigated. 

It  is  hereby  agreed  by  and  between 
NME  Hospitals,  Inc..  d/b/a  West  Boca 
Medical  Center,  by  its  duly  authorized 
officer,  and  cosnsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  responent  NME  Hospitals, 
Inc.,  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  office  and  principal  place  of 
business  located  at  2700  Colorado 
Avenue,  Santa  Monica,  California  90404. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  fiacts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  pubUc  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and.  except  for  the 
jurisdictional  fiacts,  does  not  constitute 
an  admission  of  the  facts  by  proposed 
respondent  or  an  admission  by  the 
proposed  respondent  that  the  law  has 
been  violated  as  alleged  in  the  attached 
draft  complaint 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  complaint 
correspondiiig  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 


of  the  proceeding:  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaiiit  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  to 
monitor  respondent's  compliance  with 
this  agreement  and  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


I. 

It  is  ordered  that  respondent  NME 
Hospitals,  Inc.,  a  corporation,  its 
successors  and  assigns,  and 
respondent's  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion,  sale  or 
offering  for  sale  of  services  relating  to 
the  treatment  of  infertility  through  in 
vitro  fertilization,  do  forthwith  cease 
and  desist  from  representing,  directly  or 
by  implication: 

A.  "rhat  its  success  rate  in  achieving 
pregnancies  for  its  patients  is  higher 
than  or  compares  favorably  with  the 
success  rates  of  other  providers  of  these 
services,  unless  at  the  time  of  making 
such  representations,  it  possesses  and 
relies  upon  a  reasonable  basis  for 
making  such  comparison  which  shall,  at 
a  minimum,  consist  Of  results  for  its  own 
patients  that  are  based  upon  either  the 
same  or  essentially  equivalent  test 
procedures  for  determining  pregnancy 
that  were  used  to  produce  the  results 
with  which  the  comparison  is  made. 

B.  That  any  of  its  patients  have 
achieved  pregnancies  through 
respondent's  treatment  unless  at  the 
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time  of  making  such  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis  for  making  such 
representation.  Such  reasonable  basis 
shall  consist  of  competent  and  reliable 
scientific  evidence  substantiating  the 
representation.  For  any  test  to  be 
"competent  and  reliable"  it  must  be 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  relevant  profession  to  yield  accurate 
and  reliable  results  and  shall  not  consist 
solely  of  measuring  or  evaluating  human 
chorianic  gonadotrophin  (hCG)  risings. 

It  is  ordered  that  respondent  NME 
Hospitals,  Inc.,  a  corporation,  its 
successors  and  assigns,  and 
respondent's  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion,  sale  or 
offering  for  sale  of  services  relating  to 
the  treatment  of  infertility,  do  forthwith 
cease  and  desist  from  misrepresenting, 
directly  or  by  implication,  the  number  of 
percentage  of  respondent's  patients  that 
give  birth  or  achieve  pregnancy,  or  have 
given  birth  or  achieved  pregnancies,  or 
otherwise  misrepresent  respondent's 
past  or  present  success  rate  in  achieving 
births  or  pregnancies. 

m. 

It  is  further  ordered  that  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  make  available  to 
the  Federal  Trade  Commission  upon 
request,  business  records  supporting  any 
claims  of  success  in  connection  with  its 
infertility  treatment  programs. 

IV. 

It  is  further  ordered  that,  for  a  period 
of  five  years  after  the  date  of  entry  of 
this  order,  respondent  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in 
respondent  which  may  affect 
compliance  obligations  arising  out  of 
this  order. 


It  is  further  ordered  that  respondent 
shall,  within  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  all  requirements  of  this 
Order. 
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Analyii»  of  PrapoMdi  CasMBt  OlHhr  Ti» 
Aid  PaMic  Commaiit 

The  Federal  Trade  Conunisslon  has 
accepted  ao  agreement  to  a  proposed 
consent  o'rder  from  NME  HbspltaEr.  be. 
of  Stur  Diego,  Cattfomia,.  owner  of  a 
hospital.  West  Boca  Medical  Center  in 
Boca  Raton,  Florida  that  operates  an 
infSertSity  dinic  the  FertiBty  Institote  of 
Boca  Raton  oat  of  the  Kospttal.  The 
Fertility  fastitute  of  Boca  Raton  offers 
infertility  services  to  the  public 
inchiding  in  vitro  fertilization. 

The  proposed  consent  order  ha»  been 
placed  on  the  pabfic  record  fbr  sixty  fpS) 
days  far  reception  of  commenti  by 
interested  persons.  Commenta  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (09)  dmyt, 
tlK  Commissiaa  «iM  apris  review  dw 
agrtement  and  will  dedda  whether  it 
shonld  withdraw  fron  Ifaa  agreement  or 
make  final  the  apsemenfs  proposed 
order. 

The  Commission  has  alleged  that  itut 
Fertility  Institute  of  Boca  Raton  failed  to 
possess  a  Beasonable  basis  for  claims  it 
made  regarding  its  saccess  rates  in 
adiieviBg  ptegi»ncies  for  its  patients. 
The  Institute  claimed  that  it  had 
achieved  pffcg>iancies  for  four  of  it»  first 
twelve  in  vitro  ferMlizatiMi  (|VF) 
patients  and  that  this  rate  of  success 
was  better  that  the  national  average  for 
rVF  clinics. 

The  Commission  believes  that  these 
success  rate  claims  were  deceptive 
because  the  Institute  had  based  its 
determination  of  pregnancy  on  the 
results  of  chemical  tests  that  measure 
the  risings  of  human  chorionic 
gonadotrophins  in  the  blood  or  urine  of 
the  patient.  Such  chemical  tests  are 
considered  by  experts  in  the  field  of  in 
vitro  fertilization  to  be  unreliable  by 
themselves  for  purposes  of  confirming 
an  IVF  induced  pregnancy.  Thus,  at  the 
time  it  made  the  daini.  the  Commission 
believe*  tfiat  the  Institote  lacked  a 
reasonable  basis  for  claiming  that  its 
patients  had  achieved  pregnancy. 
Furthermore,  when  it  daimed  Aat  its 
own  success  rate  exceeded  die  national 
average,  it  lacked  a  reasonable  basis  fbr 
that  daim  as  well,  acconfing  to  die 
Commission's  complaint  because  it  had 
based  its  pregnancy  datm  on  the  resnifs 
of  chemfcal  tests  vdten  the  only  sourse 
of  national  average  figures,  the  United 
States  IVF-^T  Registry,  was  comprised 
of  pregnancies  confirmed  by  the  more 
reliaMe  weftod  of  ulfraseund 
meaaawniBHta  (sonegrans). 

The  proposed  coaaent  order  seeka  te 
addkesa  the  alleged  misrepiesentatiiHia 
cited  \m  the  aacompanyieB  conptaint  by 
reqaUayNMB  Heepitda.  kic  lor  aay 
infertility  clinics  that  its  owns  or 


operates,  to  possess  a  reasonable  basis 
for  any  future  saeees*  rate  claims  for  rta 
in  wrtto  fertilization  procedises,  whidkv 
in  the  case  of  camperiaoRS  wift  edier 
succesa  ratest  sftaB  consist  of  resofts 
tfcat  were  based  on  the  same  or 
essentia^r  equivalent  tests  that  were 
used  as  e  basis  for  the  other  rates  Q>art 
IJi.}.  Furthepmore,  dairas  that 
pre^andes  have  been  achieved  for  its 
in  vftpo  fertilizatioR  patients  must  be  , 
based  upon  tests  Aat  are  recognized 
within  the  infiertility  treatment  ind^try 
as  ppadtrcing  accurate  and  reliable 
results  fpart  IS^.  R  must  also  possess  a 
similar  basis  far  daaning  success  in 
terras  of  either  live  UrAs  ot  pregnandes 
achieved  tlvoegh  any  of  its  mfertility 
treatnneBts  fpart  H].  The  order  further 
prohibits  any  other  misrepresentationa 
of  saecess  in  achieving  pregnancies  or 
live  births,  (part  0). 

The  pinpose  of  diis  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  offidal  interfvetation  of 
the  agreement  and  proponsd  order  or  to 
modify  in  any  way  their  term. 
DonaMS.GlBfc. 
Secretary. 

[FR  Doc.  QO-ZITOB  Filed  ft-I3-flOi  8:45  amX 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

Forms  sulMnfttsd  to  the  Office  of 
Management  and  Bodget  for 
Clearance 

The  Family  Support  Adminisb^cm 
(FSA)  will  publish  on  Fridays 
informafion  ctrflection  packages 
subtmtted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compBance  with  the  Paperworic 
Reduetion  Act  (44  U.S.C  chapter  35). 
Foilaiwbig  is  die  package  sabraitted  to 
OMB  since  the  last  publication  on 
AugDSt  10, 1990. 

(For  a  copy  ef  a  package,  call  the  FSA, 
Report  Ctearaace  Officer  202-252-5604) 

Qaerteiiy  PerfcHmance  Report— OlQt 
6 — In  order  to  meet  the  requirements  of 
the  laungratioa  and  Nationahty  Act 
(INA),  states  are  required  to  submH  a 
quarterly  rqiort  on  cash  and  medical 
aasistmce  and  social'scrvice 
perfamnncc.  Office  of  Refi^ee 
Resettlement  (ORR),  eafimates  die 
national  refn^  welfare  dependency 
rate  and  cadi  assiatanGe  atilfaatidn  rate 
from  these  reperta  Old  formulates 
program  initfative*  and  badgst  requesto. 
RespondentK  State  or  local 
govermnents;  Nitmber  of  RtepondentK 


50:  Frequency  of  Response:  Qaarteriy. 
Average  Burden  per  Response:  (varies 
dependent  upon  method  need  to 
tabulate  data);  Estimated  Animal 
Burdbw  520.75  hoars. 

OMB  Desk  Ckarance  Officer: 
Shannah  Koss  McCaUum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3201. 725 17th 
Street,  NW.,  Washington.  DC  20503. 

Dated:  August  24.  IflOO: 
SyMaLVsla. 

Deputy  Associate  Administrator,  Office  of 
Management  9  Information  Syatams. 
[FR  Doc.  90-21379  PHed  9-13-flO;  ft45  am] 
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Forms  Submitted  to  ttie  Ofliee  Of 
Management  and  Budget  for 

viesrsnce 

The  Family  Support  Adnumstratirai 
(FSA)  will  publish  on  Fridaya 
infonnation  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (<%ffi)  for  deaiance,  in 
compliance  wdh  the  Paperworic 
Redaction  Ad  (44  U.S.C.  dieter  3S). 
Following  is  the  Fader^  Register 
submission  for  FSA. 

(For  a  copy  of  the  proposed  rules 
below,  caU  the  FSA  Reports  Clearance 
Officer  on  202  252-5604). 

Information  collection  requirements  in 
proposed  regulations  on  wage 
withholdings;  review  and  modification 
of  support  orders  and  notice  of  assigned 
support  collected — New — State  and 
local  agencies:  Notify  parents  about 
monthly  child  support  collections;  have 
procedures  for  review  and  modification 
of  support  orders;  and  notify  parents  of 
reviews  and  modlficationa.  The  legal 
system  must  record  parental  agreemoits 
av(Hdieg  wage  withholdings.  Employers 
must  report  dates  on  which  wages  are 
withheld  so  states  can  distribute- 
collections.  Number  oi  respondentr. 
5,192;  Respondents:  Individuals/State  er 
local  governments /Businesses; 
Feequeney  of  Response:  response  varies 
for  cadi  reporting  requirement;  Average 
Barden  per  response:  .006341466 
minutes;  Total  Estiawted  Reported 
Burden:  51,114  hours.  Annual 
RecOTttteepfng  Barden — Nmnber  of 
Recordkeepers:  54[  Amraal  hears  per 
Recontteep^:  22.16661  Tetai 
Receidkeepjng  hours;  1,M7. 

OMB  Desk  Cleerance  Officer; 
Shmmri)  Kbsa-McCalluRi; 


Written  comohents  and 
recommendations  for  the  proposed 
information  should  be  sent  dkectly  to 
the  appropriate  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  executive  Office  Building, 
Room  3201,  725 17th  Street.  NW., 
Washington.  DC  20503. 

Dated:  September  4. 1990. 
Naomi  B.  Mart, 

Associate  Administrator,  Office  of 
Management  and  Information  Systems,  FSA. 
[FR  Doc.  90-21608  Filed  9-13-90;  8:45  am] 

BILUNa  COOC  418S44-H 


National  institutes  of  Heaitti 

Revision  of  MH  Guidelines 
Sut>committea;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Revision  of  NIH  Guidelines 
Subcommittee  (a  subcommittee  of  the 
Recombinant  DNA  Advisory 
Committee)  on  October  15, 1990.  The 
meeting  will  be  held  at  the  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  20814,  starting  at 
approximately  7  p.m.  to  adjournment  at 
approximately  9:30  p.m. 

The  meeting  will  be  open  to  the  public 
to  discuss  the  following  proposed  action 
under  the  NIH  Guidelines  for  Research 
Involving  DNA  Molecules  (51  FR  16958): 

Revision  of  appendix  K  of  the  "NIH 
Guidelines"  Regarding  Establishment  of 
Guidelines  for  Level  of  Containment 
Appropriate  to  Good  Industrial  Large 
Scale  Practices  (GILSP).  In  a  letter  dated 
June  28, 1990.  the  Industrial 
Biotechnology  Association  (IBA)  and  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  requested  that  the 
Recombinant  DNA  Advisory  Committee 
revise  appendix  K  of  the  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  to  reflect  a 
formalization  of  suitable  containment 
practices  and  facilities  for  the  conduct 
of  large-scale  experiments  involving 
recombinant  DNA-derived  industrial 
microorganisms.  In  attachments  to  this 
request,  there  are  proposed  definitions 
and  requirements  pertaining  to  the 
requested  changes.  The  Revision  of  the 
NIH  Guidelines  Subcommittee  will 
report  with  a  recommendation  to  the 
Recombinant  DNA  Advisory  Committee 
during  their  meeting  on  October  16, 1990; 

Other  Matters  To  Be  Considered  by  die 
Committee    I 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 


meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda,  Maryland 
20892,  telephone  (301)  496-9838,  fax 
(301)  496-9839,  will  provide  materials  to 
be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592. 
June  11, 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  In  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public 
Because  the  guidance  in  this  notice 
covers  not  o^y  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 
to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  eleded  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
-program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected.  .' 

Dated:  September  10, 1990. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  90-21710  Filed  &-13-90;  8:45  am] 

BILUNO  COOE  4140.«1-M 


National  Institute  of  Allergy  and 
infectious  Diseases;  Meeting  of 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Allergy  and  Clinical  Immunology 
Subcommittee  of  the  Allergy, 
Immunology,  and  Transplantation 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  22, 1990,  in  Conference  Room  9, 
Building  31C,  at  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  October  22, 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 


review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accoi;dance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  on  October  22  until 
adjoumment  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  assodated  with 
the  applications  and  proposals,  the 
disdosure  of  which  would  constitute  a 
dearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patrida  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Kamal  K.  Mittal,  Executive 
Secretary,  Allergy  Immunology  and 
Transplantation  Research  Committee, 
NIAID.  NIH,  Westwood  Building,  room 
3A06,  Bethesda,  Maryland  20892. 
telephone  (301-496-3528).  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciences;  13.856.  Microbiology  and  Infectious 
Diseases  Res<!arch.  National  Institutes  of 
Health.) 

Dated:  August  29. 1990. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  90-21621  Filed  9-13-90;  8:45  am] 

BILUNG  COOE  4140-0141 


National  Institute  of  Allergy  and 
infectious  Diseases;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Transplantation  Biology  and 
Immunology  Subcommittee  of  the 
Allergy.  Immunology,  and 
Transplantation  Research  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  October  15-17 
1990,  in  Conierence  Room  7,  Building 
31C,  at  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  October  15, 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
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acoatdance  with  the  pnmsons  Mt  Iwth 
in  sees.  552b(c](4  and  S5Zb(eM6).  tide  S. 
U.&a  and  sec  10td>  a<  Fublic  Law  8^ 
463.  the  meeting  «rill  he  dosed  to  the 
publie  for  revitw,  disciiaaion,  aad 
evaluatian  of  m^vidnal  ffuA 
applications  and  contract  proposafe 
firom  10  a.in.  wili)  recess  on  Octoba  l&t 
and  from  8:30  a.m.  on  Octebcr  IS  mtil 
ad)Oununent  on  October  17.  These 
applicatione,  proposals,  and  the 
discussions  could  reveal  confidential^ 
trade  s'ecrets  or  cemnerdal  property 
such  as  patentable  natetial  and 
personai  iafotmalien  concerning 
individusls  associated  with  the 
applicatians  and  proposals,  the 
disdosure  of  which  woidd  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patrick  RandalL  C^cc  of  Research 
Reporting  and  Public  Response, 
National  histttote  of  AUergy  and 
Infection  Diseases,  Biddias  31,.  loom 
7A32.  Natieaal  faistitutes  of  HeaMu 
Bethesda,  Marybnd  20692,  tetepbtrae 
(301r-M«^717)i,  wfll  pRwi«le  a 
sannnafy  ef  tlM  neetng  and  a  roster 
of  the  committee  mraibers  upon 
request. 
Dr.  Kanai  K.  Mtttd,  Eaiecntive 
Secretary,  Alctgy,  fanmondogy  and 
Tnuisptantation  Research  Committee. 
NIAID,  ISi  Westweod  Bu^diB«. 
rooB  aA07.  Bethesda,  Maryland  20tB2. 
telepheoe  (301-06-352^  wiH  pnnride 
substantive  program  information. 

(Catalog  of  PMeraf  Domestic  Amtatuux 
Program  Nob.  miGB.  nMrmaeological 
Sciences;  HMfk  Microbielogjf  and  hrfectjeas 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  August  29. 1990. 
Betty  J.  Bevidgs. 

Committee  Management  Officer,  NUi 
(FR  Doc  90-21622  Filed  9-13>4e(  8:45  am) 


NationailnstiMm«f 
DigMti¥«  and  Kidney  DiSMses: 


Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
National  Diabetes  mid  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  Nabonal  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  Septembra  17-ia  1990. 
Conference  Room  10,  Bnilthng  31, 
National  Institutes  of  Health,  Bethesda, 
Nfaryland.  The  meeting  wiU  be  open  to 
the  public  September  17,  from  8:30  ajn. 
to  12  noon  and  again  on  September  18; 
from  10'.30  a.m.  to  adfeummcnt  to 
discuss  administrative  details  relati^  t» 
Council  business  and  speciat  rcportb. 


Attendance  by  die  puUic  wfll  be  limited 
to  space  available. 

Ih  accerdance  with  the  provisions  set 
forth  in  sees.  552(cM4)  and  S52(c)(6),  titte 
5.  U.&C.  and  sec  lQ(d)  of  Public  Law 
92-463.  the  subconunittee  and  fall 
Council  meeting  will  be  closed  to  the 
public  fee  the  review,  discussion  and 
evahutiflB  of  individual  pant 
applications.  The  following 
subcosunittees  will  be  closed  to  the 
public  aa.  September  17,  frcMn  12  noon  to 
5  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases;  IMgestive  Diseases 
and  Nubition;  and  Kidney,  Urologic  and 
Hematologic  Kseases.  The  fall  Council 
meeting  will  be  closed  on  September  18, 
from  8:30  ajs.  to  10:30  ajn. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  cmiceming 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Coimdl  mcetiag  may  be  obtained  from 
Di.  Walter  Stolz,  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NE)DK,  Westwood  Building,  room  657, 
Bethesda,  Maryland  20882.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NHIDK,  Building  31,  Rocun  9A19, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-0971. 

(Catalog  of  Federal  Dgmeatic  Assistance 
Program  Noi  13.M7-e4a  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National 
Institutes  of  Health^ 

Dated:  August  29. 199a 
Betty  |.  BcMridgB, 

Committee  Management  Officer^  NIH. 
(FR  Doc.  90-21623  Filed  9-»-8ae  8e4S  am) 

LCO0C4t40.«1-« 


National  LMxavy  of  Madldna^  Masting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee.  National  Library  of 
Medicine,  on  Ottsk>et  18-19. 1990; 
convenmg  at  9  a.m.  on  October  18  and  at 
8:30  ajn.  an  October  19  in  the  Boerd 
Room  of  the  National  Library  of 
Medicine.  Building  38;  8600  RockvUle 
Pike,  Bediesda,  Maiylaad. 

The  mceliag  on  October  18  will  be 
opeir  to  the  puUic  imnk  9  a.m.  to  9>J5 
ajft,  for  the  diecusaion  af  administrative 
reports  and  program  developments. 


Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  K2b(c}(9)(BJ.  tide  5.  U.SX:.. 
Public  Law  92-40,  the  meeting  wiU  be 
closed  m  October  18  from  S15  a.m.  to 
approximately  5  pjn.  and  on  October  19 
from  8:30  a.m.  to  ad|otuTunent  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine. 
Tlie  presence  of  individuals  associated 
with  these  pubhcations  could  hinder  fair 
and  open  discussion  and  evaluation  of 
indivMual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaiaimi,  Executive 
Secretary  of  the  Committee,  and 
Associate  Director,  Library  Operations, 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland 
20894,  telephone  number:  301-496-6921, 
will  provide  a  summary  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaiinng  to  the 
meeting. 

Dated:  August  29, 1990: 
Betty  J.  Beverid^. 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-21624  Filed  9-13-90;  8:45  amj 
>  COBE  414A41-M 


Dlyision  of  Research  Grafda;  Meetings 

Pursuant  to  Pubhc  Law  92-483,  notice 
is  hneby  given  of  the  meetings  of  the 
following  study  »ctions  for  October 
1990,  and  die  ^dividuals  from  whom 
summaries  irf  meetings  and  rosters  of 
committee  members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  die  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sees.  5a2b(cK4)  and  5&2b(c)(6),  title  5, 
U.S.C.  and  sec  10(d)  of  Public  Law  92- 
463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  whidi 
would  cmistitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building.  National 
Institutes  of  Heal^  Bethesda.  Marylarul 
20892.  telephone  301-480-7534  witt 


furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  fma  each  executive 
secretary  whMe  name,  room  nimiber. 


and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  Schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 


contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  section 


Allergy  &  Immunology,  Mr.  Howard  M.  Berman,  Rm.  A19,  Tel.  301-496-7380 

Bacteriology  &  Mycoiogy-1,  Dr.  Timothy  J.  Henry,  Rm.  2368,  Tel.  301-496-7340 

Bacteriology  «  Myeoiogy-2.  t>.  WHHam  Brenche,  Jr.,  Rm.  236A,  Tel.  301-496-7682 

Behavioral  Medidna,  Ms.  Carol  Campt>en.  Rm.  306B,  Tel.  301-496-7031 

BJochemical  Endocrinology,  Dr.  Michael  KnecW,  Rm.  204.  Tel.  301-496-7430 

Biochemistry.  Dr.  Adolphus  P.  ToUver.  Rm.  318B.  Tel.  301-496-7516 ; 

BioOganic  «  Natural  Products  Cttemistfy.  Or.  Harold  Radkte.  Rm.  2A07,  TaL  301-496-7107.. 
Biophysical  ChenMry.  Or.  John  Beisler,  Rm.  334.  Tel.  301-496-1191 


Bio-Psychdogy,  Or.  A.  Keith  Murray.  Rm.  325.  Tel.  301-496-7058. 


Cardiovascular.  Dr.  Gordon  L  Johnson,  Rm.  439A,  TeL  301-496-7316 

Cardiovascuitf  &  Renal,  Or.  Anthony  Chung,  Rm.  353,  Tel.  301-496-7901 . 


CeHular  Biology  and  Physiology-1,  Dr.  Gerald  Greenhouse,  Rm.  336,  Tel.  301-496-7396 

CeNular  Biology  and  Phy8ioiogy-2,  Dr.  Gerhard  Ehrenspeck.  Rm.  1 A05,  TaL  301-496-7681  ~ 
Chemical  Patttology.  Dr.  Edmund  Copeland.  Rm.  322.  Tel.  301-496-7078 

Diagnostic  Radiology.  Dr.  Catharine  Wingagte.  Rm.  357,  Tel.  301-496-7650 

Endocrinology.  Dr.  Harry  Brodie,  Rra  218,  Tel.  301-496-7346 

Epidemiology  &  Disease.  Control-1,  Dr.  Sooja  Kim,  Rm.  203C,  Tel.  301-496-7246 

Epidemiology  &  Disease,  Control-2,  Dr.  H.  M.  Stiles,  Rm.  203B,  Tel.  301-496-7246 

Experimental  Cardwvascuiar  Sciences,  Dr.  Richard  Peat>ody.  Rm.  434,  Tal.  301-496-7109... 


Experimental  Immunology,  Dr.  CaltMrt  Laing,,  Rm.  A27.  Tal.  301-496-7238  — 
Experimental  Thetapeulics-I,  Dr.  Philip  Perkins.  Rm.  221.  Tel.  301-496-7839.. 

Experimental  Tha«apeutics-2.  Dr.  Marcia  Litv^ack,  Rm.  2A03.  Tel.  301-496-8848... 
Experimental  Virology.  Or.  Garrett  V.  Keefer,  Rm.  206.  Tel.  301-496-7474 

General  Medicine  A-1.  Dr.  HaroM  Davidson.  Rm.  354A,  Tel.  301-496-7797 

General  Medicine  A-2,  Or.  Mushtaq  Khan,  Rm.  354B,  Tel  301-496-7140 

General  Medicine  B,  Or.  Daniel  McDonakl,  Rm.  220,  Tel.  301-496-7730 


Genetics.  Or.  Dsi/ld  RemondinI,  Rm.  225,  Tel.  301-496-7271 

Hearing  Researcti,  Dr.  Joseph  Kimm,  Rm.  1A03,  Tel.  301-496-7494.... 

Hematology-1,  Dr.  Oark  Lum.  Rm.  355A,  Tel.  301-496-7508 

Hematotogy-2.  Dr.  Jerrdd  Fried,  Rm.  355B,  Tel.  301-496-7508 . 


Human  Oevetopment  &  Aging-1.  Dr.  Teresa  Levitin,  Rm.  303,  Tel.  301-496-7025 

Human  Development  &  Aging-2,  Dr.  Louis  Quatrano,  Rm.  305,  Tel.  301-496-7640 

Human  Development  &  Aging-3,  Dr.  Anita  Sostek,  Rm.  31 90,  Tel.  301-496-8814 

Human  Emtxyology  &  Devetopmem.  Dr.  Arthur  Hoversland.  Rm.  222A.  Tel.  301-496-7597.. 


Immunobiology,  t>.  William  Stylos,  Rm.  A27,  Tel,  301-496-7780 - 

lmmunok>gical  SderKes,  Dr.  Anita  Corman  Weinblatt  Rm.  A25.  Tel.  301-496-2751 . 

Mammalian  Genetics,  Dr.  Jerry  Roberts,  Rm.  234.  Tel.  301-496-7271 

Med«al  Biochemtotry.  Dr.  Alexander  Liacouras.  Rm.  310.  Tel.  301-496-7517 

Medical  Chemistry.  Dr.  RonaM  Dutxw.  Rm.  2A06.  Tel.  301-496-7107 

Metat)oiic  Pathology.  Or.  Dtarcelina  Powers.  Rm.  435,  Tel.  301-496-5251 

Metabolism.  Dr.  Krish  Krishnan.  Rm.  339A.  Tel.  301-496-7091 

Metaltobiochemisliy.  Or.  Edweard  Zapolski,  Rm.  335,  Tel.  301-496-7733 

Microbial  Physiology  S  Genetk»-1.  Dr.  Martin  Slater.  Rm.  238,  Tel.  301-496-7183... 

Microbial  Physiology  &  GenetKS-2.  Dr.  Gerakl  Uddel.  Rm.  226.  Tel.  301-496-7130.. 
Molecular  &  Celular  Biophysics,  Or.  Patricia  Jost,  Rm.  326,  Tel.  301-496^7060 .,- 

Molecular  Biology.  Dr.  Robert  Su,  Rm.  233,  Tel.  301-496-7830. 

Molecular  Cytology.  Dr.  Ramesh  Nayak,  Rm.  233B,  Tel.  301-496-7149 

Neurologk;al  Sdances-I.  Or.  Andrew  Mariani,  Rm.  319A,  Tel.  301-496-7279. 
Neurological  Sciances-2,  Dr.  Stephen  Gobel.  Rm.  304,  Tel.  301-496-8808 — 
Neurology  A.  Dr.  Jane  Hu.  Rm.  303A,  Tel.  301-496-7095 


October  1990 
meetirtgs 


Oct  15-17.. 
Od  10-12.. 

Oct  17-19.. 
Oct  3-5 — 
Oct3-S 

Oct  24-26.. 

Oct  18-20.. 
Oct  18-20.. 


Oct  1-3 — 

Oct  10-12.. 

Oct  4-5 — 

Oct  3-4 

Oct  15-17„ 
Oct  10-12.. 

Oct  10-12.. 

Oct  10-12.. 

Oct  10-12.. 
Oct  10-12- 
Oct  23-25.. 


Time 


Location 


Oct  10-12.. 
Oct  17-19.. 

Oct  25-26.. 
Oct  15-17.. 

Oct  15-17 

Oct  17-19.. 

Oct  10-12.. 

Oct  18-20.. 
Oct  9-11.... 
Oct  18-20.. 
Oct  24-26.. 
Oct  17-19.. 
Oct  10-12.. 
Oct  10-12.. 
Oct  22-23.. 

Oct  17-19.. 
Oct  17-19.. 


Oct  4-6 

Oct  11-13.. 
Oct  17-19.. 

Oct  24-26.. 
Oct  10-12.. 
Oct  25-27.. 
Oct  24-26.. 

Oct  17-19.. 
Oct  25-27.. 

Oct  11-13.. 
Oct  4-6 


Oct  10-12., 
Oct  16-18.. 
Oct  25-27.. 


8:30 
8:30 

8:30 
8:00 
8:00 

8:30 

9O0 
8:30 

9:00 

8:00 

8:30 

8:00 

8:30 
8:00 

8:30 

8:30 

8:30 
8:30 
8:00 

8:30 
8:30 

8:30 
8:30 

8:30 

8:00 

8:00 

9:00 
8:30 
8:00 
8:30 
9KX) 
9:00 
8:30 
8:30 

8:30 
8:30 

8:30 
8:30 
8:30 

8:30 
8:00 
8:30 
8:30 

8:30 
BKX) 

8:30 
8:30 

8K)0 
8:30 
8:30 


Holiday  km,  Bethesda.  MO. 

The  StMOf  Suites  Hotel.  Wash- 
ington, DC. 

Holiday  Inn,  Georgetown,  DC. 

River  Inn,  Washington.  DC. 

NIH.  Room  9.  Bld9  31C.  Be- 
ttteada,  MO. 

The  SwMjy  SuNes  HoM,  Wash- 
ington, OC 

Sea  Lodge,  San  Oiago,  CA. 

Foggy  Bottom  Inn,  Waihlngton, 
DC. 

TIM  SafMiy  SuHss  Hotel,  Waah- 
lnglon,DC. 

HoMqr    km,    Crowne    Plaza, 

Hoiday    kwi.    Crowns   Plaza. 

Rookvaa,  MO. 
American  km.  Dctheida.  MO. 
Holidiy,  km.  Q«>fgelown,  DC. 
Wequasoett     km.     Chatham. 

C^M  Cod.  MA. 
Omni      Georgetown      Holal, 

W,  iiiT.i  mill .1   nr^ 
asningion,  la./. 

RoBstyn  Weslparfc  Hoist,  Ar- 

KngloaVA. 
Rwnada  km,  Bethesda.  MO. 
Ramada  Inn,  Betttaoda.  MO. 
Holiday    km.    Crowns    Plaza. 

RockvlNe,  MO. 
HoUay  km,  Owvy  CtMsa,  MO. 
Kay  Bridge  Mantolt  Arlnglon, 

VA. 
Holiday  Inn.  Chevy  Chase.  MO. 
NIH.  Room  8.  BIdg.  31 C.  Be- 

maada,MO. 
The  Savoy  Suites  Hotel.  Waih- 

kigton,OC. 
NIH,  Room  7,  BUg.  31C,  Ba- 

theada,MO. 
The  Savoy  Suites  Hotel.  Wash- 

Holiday  Inn,  Bethesda.  MO. 
Rwnada  Inn.  Bethesda.  MO. 
Hyatt  Regency,  Bethesda.  MO. 
Holiday  km,  Georgetown.  OC. 
Holiday  Inn.  Chevy  Chase.  MO. 
Ramada  km.  Bethesda.  MO. 
Holiday  Inn.  Georgetown.  DC. 
The  Savoy  Suites  Hotel.  Wash- 

mgton,  OC. 
Holiday  km.  Chevy  Chase,  MO. 
Mwriott  Hotel.  Pooks  HM,  Ba- 

tlfesda,  MO. 
Holiday  km.  Bethesda.  MO. 
Hyatt  Hotel.  Arikfgtoa  VA. 
Holiday    Inn.    Crowne    Plaza. 

RockviUa.  MO. 
HoMay  Inn,  Chevy  Chase.  MO. 
Hoiklay  Ina  Chevy  Chase,  MO. 
Holiday  km.  Georgetown.  DC. 
Holiday    km,    Crowne    Plaza, 

Rockville,  MD. 
Holiday  Inn.  Bethesda.  MO. 
One  Washmgton  Circle  Hotel. 

Washmgton.  DC. 
Holiday  Inn,  Chevy  Chase,  MO. 
Holiday    Inn.    Crowne    Ptaza, 

Rockville.  MD. 
HoSday  Ina  Georgetown,  OC 
Holiday  km.  Georgetown.  DC 
Embassy    Suites    Hotel.    St 

Louis.  MO. 
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/  WiA.  »,  »io.  ISB  I  Mday.  SeptembK  li. 


Smdyiecton 


Nwrotogy  B-1.  Or.  Jo  Aim  McCenneO,  Rnv  306A,  Toi.  301-496-7846. 

Neuroiogy  B-2.  Dr.  Herman  Teitelbaum,  Rm.  321,  TaL  301-495-7422.. 
Nourotogy  C.  Dr.  Kenneth  Ne«mxfc.  Rm.  232,  Tel.  301-496-5591 


Nursing  ReeaareK  Dr.  Gerlmde  McFaitand.  Rm.  352  Tel.  301-496-0558 

Nutrition,  Dr.  Ai  Lien  Wu.  Rm.  348,  Tel.  301-496-7178 

Oral  Biotagr  «  Madkina  t.  Dr.  JL  Temfl  HoffeM,  Rm.  219M.  Tat  301-496-7818.... 
Oat  BioiegyftMadkine-Z  Or.  X  Teireii  HoffeM,  Rm.  2196.  Tel  301-486-7818— 
Ontwyadfca  *  MBBCutoiliolalU  Ma.  leen  Stetvart  Rm.  350.  TaL  301-496-7581  _.„ 
PalhatMehamiaky.  On  Zakir  Ben^t.  Rm.  320.  TaL  301-486-7820 


Pattwtogv  A,  Ol  Hcaatew  BaMr,  Rm.  337,  Tel.  301-4fle-730fr„ 
PaltMloiiy  a  Or.  MartiR  PadaiBlhiiauH.  Rm.  A26,  TaL  30t-4aB-7244 . 

Ptwmwcoiogy.  Dr.  Joaeph  Kaiaar.  Rm.  206.  TeL  301-496-7408... 

Phyaicil  Dloih—ialr»,  Or.  Gopa  RMM,  Rm.  349A.  TaL  301-498-7120... 


Ptiysiological  Owmialr^  Dr.  Jeny  Critz,  Rm.  338B,  Tel.  301-496-7837.. 
Ptiyaioiogy.  Dr.  Mchaal  A.  Ung.  Rm.  209.  Tel.  301-496-7878.. 
RadMion,  Dr.  Paal  Sftwlar,  Rm.  328.  TeL  301-496-7073 


Repiaduciiwa  Oologv,  Or.  Otvram  Dhindsa,  RmL  210.  TaL  301-486-7318 

Ragnductlva  Eadootaolagy.  Or.  MMtakar  A.  ShaMv  Rm.  32SB.  TeL  301-496-8857. 

Raipiratory  A  Appiatf  Pttyaioiogy.  Or.  Everett  Sinnell.  Rm.  218A.  Tel.  301-496-7320. 
Senaory  Diaordars  ft  Language.  Dr.  Samuel  Rawtngs,  Rm.  309.  Tel.  301-496-7550.... 

Social  Sctancaa  &  Pofviman,  Dr.  Samuel  Rawlngs,  Rm.  310,  TeL  301-496-7072 


Surganr4 


Or.  PaU  F.  ParakkaL  Rm.  437.  Tal.  301-496-7506. 


Sugary,  Anaaftasiology  A  Traura^  Dr.  Keith  Kianer,  Rm.  439.  TeL  301-496-7771. 

Towology-I,  Dr.  Aftad  Matozzi.  Rm.  205,  Tel.  301-496-7570 

Toaacaiogy-2.  Dr.  Alkad  Mwozzi.  Rm.  205,  Tel.  301-486-7570 

Tropcai  Madkina  A  Paraaitology.  Or.  Jean  Hickman,  Rm.  >A03.  Tal.  301-496-1190. 
VTOlogy,  Dr.  Bainda  Seto,  »n.  309,  Tel.  301-496-7605 _. 


Viauaf  Sdencaa  A-1.  Or.  Anila  Sunn.  Rm.  207.  Tel.  301-486-7000 

Visual  Sciences  Ar^  On  Alan  Deany.  Rm.  319B.  Tel.  301-496-7795. 


Viaual  Sciences  B,  Or.  Leonard  Jakubczak,  Rm.  32SC,  Tel.  301-496-7251 


Oetnfcar  1990 


Oct  16-18.. 


Oct  16-18 

Oct  24-27 

Oct  16-W 

Oct  8-10.- 

Oct  15-18 

Oct  8-t1  _ 

Oct  3-8 

Oct  17-t» 

Oct  »^12 

Oct  10-12 

Oct  17-19 

Oct  22-24 

Oct  18-20.- 

Oct  17-19 

Oct  22-24 


Octt-4.- 
Oct  8-10.. 


Oct  22-24.-.. 

Oct  10-12 


Oct  11-13. 


Oct  15-1«... 
Oct  15-17-. 
Oct  10-12... 
Oct  24-26- 
Oct  t7-t9.- 
Oct  17-19... 


Oct  17-t9 

Oct  17-19 


Oct  3-5. 


Tuna 


8:30 

8:30 
8:30 

8:30 

8:30 

8:30 

8:30 

8:30 

8:30 

7.00  pj». 
8:00 
8.30 
8:30 
8:30 

8:30 

8:30 

8:30 
8:00 

8:30 

8:30 

9:00 

8.-00 

8:30 
8:00 
8:00 
8:30 
8:30 

8:00 
8:30 

8:30 


Locatkjn 


HoM  Washington.  Washington, 

Da 
Cokxnbia  Inn,  Columbia.  MD. 
Omni       Georgetown       HoteL 

Washington,  DC. 
Holiday    Inn,    Crowne    Plaza, 

Hyatt  Regertcy  Hotel,  Bethes- 
da.  MO. 

Holiday  Inn.  Capitol  HMI.  Wash- 
ington. DC. 

Holiday  Inn.  Capitol  HBI.  Wash- 
ington. DC. 

Holiday  Inn.  Crowrne  Plaza, 
Rocfcville.  MD. 

Sheraton  Potomac  Inn.  Rock- 
vHte.  MD. 

»&Umf  mn.  Georgetown.  DC. 

HeMay  Inn,  Georgetown,  DC. 

American  Inn,  Bethesda,  MO. 

Holday  Um,  Georgetown,  DC. 

Ramada  Inn.  Tysons  Comer, 
VA. 

Martxiry  Hotel.  Georgetown, 
DC 

Embassy  Suites  Hotel.  Chevy 
Chaaa.  MD. 

HaNd^  mn,  Bethesda  Ma 

HoMay  Irw.  Crowna  PtazBi 
Rockville.  MO. 

HoUay  km,  Batheada.  MO. 

Holiday  Inn.  Capitol  Hill.  Wash- 
ington. DC. 

Embassy  Square  Hotel.  Wash- 
ington. DC 

HoMay  mn,  Batheada,  Ma 

Holiday  Inn.  Dathesda.  MO. 

American  Inn,  Bethesda,  MO. 

American  kwi,  BethaadB.  MO. 

Hoiday  mn.  Betheadft  MO. 

Holiday    Inn.    Crowne    Plaza. 

HoMday  Inn;  Bethesda^  MO. 
Orw  Washington  Circle  Hotel. 

WaaNngton,  DC. 
Embassy  Suites  Hotel.  Wastv 

mgton,  OC. 


(Catafag  af  Fadtral  Domestic  Aasistance 
Pragnm  Noa.  13.306. 13.33^  13.337, 13.393- 
13.398. 13.837-13M4, 13.8W-13Jro,  13.892, 
13493,  National  Inatitutes  of  Health.  HHS) 

Doted  Augoat  29i,  19ea 
Belty  f .  Boveihlga, 

Committee  Management  Officer,  NIH. 
(FR  Doc  90-21829  Filed  9-13-40;  8:45  an^ 


Sabrnftted  to  the  OfllM 
Budget  for 


Each  ¥nimf  tbe  Pi^ic  Health  Service 
(FHS)  poblishcv  s  list  of  information 
collection  padcages  it  has  submitted  to 
the  OfBca  o£  Maaagemeat  and  Budget 
(OMB)  for  clearance  in  c(Hnpliance  with 
Ae  ftpefworit  Redacthm  Act  (44  U.S.C. 
chapto'  35J.  The  fbDowiiag  Bequests  have 
been  submitted  to  OMB  since  the  list 


was  last  published  on  Friday.  August  31, 
1990. 

(Call  FHS  Reports  Clearance  Officer  on  202- 
2I6-310&  for  copies  of  package) 

1^  Feasibility  Study  of  a  National 
Survey  of  Ambulatory  Surgery 
Centers— 0920-0248— The  purpose  of 
this  iffoject  is  to  develop  the  design  for  a 
national  survey  of  patient  visits  to 
ambofatory  surgery  centers  (ASCs).  The 
resulting  design  will  be  tested  and 
evaluated  through  actual  data 
collection.  Results  will  be  used  to 
impfement  a  national  survey  of  ASCs  in 
the  future.  Respondents:  Businesses  or 
other  for-profit;  non-proHt  institutions: 
Nudwr  of  Respondents:  115;  Number  of 
Responses  per  Respondent  17;  Average 
Burden  per  Response:  0.255  hour; 
Estimated  Annual  Burden:  492  hoars. 

2.  Health  Education  Assistance  Loan 
Propam — Forms— 0915-0034^-The 
fttma  are  needed  for  lenders  to  make 
application  to  the  HEAL  insurance 


program;  to  report  accurately  and  timely 
on  loan  actions  including  the  lender 
currently  holding  the  loan,  and  to 
establish  the  repayment  status  of 
borrowers.  The  reports  assist  the  PHS  in 
protecting  its  investment  in  this  loan 
insurance  program.  Respondents: 
Individuals  or  households,  businesses  or 
other  for-profit,  non-profit  institutions. 


NUvnbBf 
of 

Number 
of  hours 

Number  of 

fospond- 

P« 

responses  per 
respondent 

tesportsa 

Lendars: 

Appfca- 

70 

.25 

1. 

tion. 

Mani- 

40 

.083 

Range  1-180. 

«BSt 

Loan 

70 

.167 

Range  1-115. 

fer 

tiala- 

ITWfll 

411  ^ 

PW 

TIUTffeOf  ^ 

Bono*- 

oris    ' 

•■ 

ataiuB 

lOfflC 

Bwlow- 
ers. 

.W7 

.Has 

1. 

4. 

Estimated  Animal  Borden 7.99BtKnii8 

&  CoHBetic  Risk  AsseaameBt: 
ExposuK  Survqr— 0ei&-O2S»-A 
database  on  cosmetic  usage  pattenv  in 
the  United  States  will  be  used  by 
Aycyadei^rtsiaaBanngingposaiMe 
adverse  health  affects  doe  to  mgreAeots 
or  contamfnanfta  in  oosnetK  proaacts. 
Swocy  inlaniMtion  «r^  he  Med  for 
oonstivcting  exposare  esmiates  aad 
desiTttiig  scientiGc  studies. 
MannfactBien.  aetulen.  ami  users  ei 
cosmetic  prodaflts  any  be  affected.  Tlris 
submissaoB  is  for  on  extensaon  <rf  tihe 
coDceprt  approo^  Respondents: 
ladrndoab  or  household;  Aimaai 
Reporting  Borden:  Stnoe  this  is  a 
concept  dearadoe,  definitive  burden 
estimates  are  not  yet  availatiie.  These 
esttmates  wiil  he  provided  svhen  the 
study  design  and  questionnaire  are  fmal 
and  the  Hinl  clearance  reqaest  is 
submitted. 

4.  EstaWiriraient  and  Product 
Applications  for  Licenses  for  tiiie 
Kfennfacture  of  Biological.  Allergenic 
and  Rasma  Daivatrve  Products,  Blood 
and  Bkjod  Ccmiponents — 0910-0124 — 
Sec.  351,  PHS  Act  *  21 CFR  801.2  require 
all  manufacturers  of  biological  products 
to  submit  apfdioations  for  review  and 
approval  to  FDA  prior  to  marketing  a 
product.  A  separate  license  is  issued  to 
the  manufacturer  for  each  approved 
product  application.  The  data  is  used  to 
determine  if  the  manufacturer  is  in 
compliance  with  license  provisions  of 
the  regulations.  Respondents: 
Businesses  or  other  for-profit  non-profit 
institutions,  small  businesses  or 
organizations. 


Reporting: 
ftMfBBFOA 
2600. 

2600b \ 

Forms  FDA 


25Ma. 


100 


i         MS 
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90fM> 
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3096 J 
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600.12 
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Esliaiated  Anaoal  Boiden. 


.SMBl  hours 


bi; 
require  8  hi 

8. 
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VideiAdfeads 
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5.  New  Animal  Drug  Requirements  for 
Medicated  Free-Choice  Feeds— 21  CFR 
510.455— OaiO-0205—ApplicatiaDS  for 
approval  ol  medicated  free-choice  feeds 
are  submitted  by  certain  segments  of  the 
medicated  feed  industry.  The 
information  is  used  by  the  Agency  to 
detenaine  whether  the  feeds  so 
manufactured  are  safe  and  effective  for 
labeled  daims.  This  approval  is  for  Ae 
information  collection  requirement 
wording  in  the  regulation.  Actual  burden 
(25  hours  per  year]  is  included  in  0910- 
0011.  Respondents:  Businesses  or  other 
for-proBt.  small  businesses  or 
organizations. 

6.  Application  for  Designation  as  a 
Federally  Qualified  Health  Center.— 
New— Health  centers  will  use  the 
application  guides  to  apply  for 
designation  as  a  Federally  Qualiilad 
Health  Center  (FQHC).  FQHCs  are 
qualified  to  be  reimbursed  by  Medicaid 
for  100  percent  of  reasonable  costs  far 
services  eligible  persons.  Respondents: 
Non-profit  institutioas;  Mumber  of 
Respondents:  40a  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Re^onse:  4  hours:  Estimated  Annual 
Burden:  1,600  hours. 

7.  Gruits  far  f^eriataric  Educatioa 
Center»-4)915-012B-^Grantee 
instnictions  are  required  to  submit  a 
biannual  audit  report  which  is  required 
by  Section  705  of  the  ftiblic  Health 
Service  Act  Respondents:  Individaais  or 
housdK^ds:  Hmnber  at  Respondents:  35; 
Nuadier  of  Responses  per  Reqmndent  1; 
Average  finrden  per  Response:  4*  horns: 
Estimated  Ammal  Burden:  140  hours. 
*TiBS  is  an  annualisation  of  the 


To 

NIAAA 

specific 

nsBti' 

households; 

SSOiftmbmr 

RespoHSsHb^  ncwn^e 

Response 

Burden: 


8  houfs;  flcSnMled  AiMMM 


9.  Asnuri  Mssrlages  and  Oivoroe 
Statistical  Report  fOnnB—OiaMini — 
Annual  final  counts  of  iiiai  ilages  and 
divorces  are  essential  to  NCHS  and  fine 
BureuQ  cf  the  Gensus  in  cvuiuatliig 
valitBty  cf  iv^Mt  to  other  eclisilies.  to 
the  Social  Secmity  Administrafian  hi 
projecting  progmn  pnsns,  and  to  a  wide 
commmity  xn  iMiei  knovni  men. 
Respontlentr  State  CT  focal 
govemmendB:  fiwAier  of  Respondents: 
60;  Niiinbei  of  Responses  per 
Respondent:  t;  ATerage  Btnden  per 
Response:  1  hew;  Estimated  Anmal 
Burden:  %0  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCaflum. 

Writteo  conuneAts  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  fbllowiQg 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Buildiag. 
Room  3002.  Washington.  DC  20503. 

Dated:  September  It).  I9B0. 
Hij'IBsM.Zuckai; 

Acting  Deputy  Aasistcmf  Seasiarypv Heath 

(Planning  amd  Evalmation). 

|FR  Doc.  S0-2iaO2  Fifed  S-U-SB:  &45  an] 

SILUN6  COOC  4Ma-«7-«l 


AflWcyFofwSiihwitfdtothaOlflca 
of  ManageoMnt  and  Sudgat  lor 
Clearanca 

Each  Friday  the  Sociai  Security 
Administration  puUishes  a  list  <rf 
information  collection  packages  that 
have  been  submitted  to  the  Ofiiae  of 
Management  uud  Budget  (OMB)  far 
clearance  in  comptiance  with  Pntdic 
Law  90-511,  The  I^perwork  Redaction 
Act  The  feDorsnnt  cieaTonoe  pocha^es 
have  been  sdbnitted  to  OMB  since  the 
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last  list  was  published  in  the  Fedetal 
Registar  on  August  31, 1990. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package.) 

1.  Reporting  Events— SSI— 0960- 
0128— The  information  collected  on  the 
form  SSA-8150-EV  is  used  by  the  Social 
Security  Administration  to  identify 
economic  and  social  changes  of 
Supplemental  Security  Income 
recipients  which  could  potentially  affect 
their  eligibility  for  payments.  The 
respondents  are  individuals  who  are 
receiving  payments  or  representative 
payees  who  are  responsible  for 
managing  a  recipient's  resources. 

Number  of  respondents:  100,000 
Frequency  of  response:  1 
A  verage  burden  per  response:  5 
minut^ 
Estimated  annual  burden:  8333  hours 

2.  Recapitulation  of  States'  Report  of 
Wages  Paid— 0960-0042— The 
information  collected  on  the  form  SSA- 
3962  is  used  by  the  Social  Security 
Administration  to  summarize  data  on 
State  wage  reports  for  periods  prior  to 
1982  for  employees  covered  under  an 
agreement  with  SAA.  In  addition  the 
data  collected  is  used  to  control  and 
verify  wage  totals  on  forms  SSA-3963 
and  SSA-d964.  The  form  is  also  used  to 
control  deposit  information  on  form 
SSA-3961.  The  affected  public  consists 
of  State  Agencies  and  their  political 
subdivisions. 

Number  of  respondents:  52 
Frequency  of  response:  29 
Average  buixien  per  response:  12 
minutes 
Estimated  annual  burden:  301  hours 

3.  Statement  of  Funds  You  Received/ 
Statement  of  Funds  You  Provided — 
0960-0481— The  information  collected 
on  forms  SSA-2854  and  SSA-2855  is 
used  by  the  Social  Security 
Administration  to  verify  an  allegation 
that  an  applicant  for  Supplemental 
Security  Income  (SSI)  payments  has 
received  or  borrowed  money  on  an 
informal  basis  with  the  express  intent  of 
reimbursing  the  lender.  Verification  of 
informal  loan  arrangements  are  used  by 
SSI  as  a  basis  of  determining  eligibility 
for  SSI  payments.  The  respondents  are 
representative  payees  of  SSI  recipients 
and  recipients  of  SSI  capable  of 
managing  their  own  resources. 

Number  of  respondents:  40,000 
Frequency  of  response:  1 
Averc^  burden  per  response:  10 
minutes 
Estimated  annual  burden:  6,667  hours 
OMB  Desk  Officer:  Allison  Herron 
Written  comments  and 
recomendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 


Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch. 
New  Executive  Office  Building,  Room 
3206.  Washington.  DC  20503. 

Dated:  August  7, 1990 
Ron  CompstoD. 

Social  Security  Administration,  Reports 
Clearance  Officer. 
(FR  Doc.  90-21583  Filed  9-12-90;  8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Sacratary  f or 
Community  Planning  and 
Davatopmant 

[Docket  Na  N-90-1917;  FR-2606-H-«9] 

Fadaral  Proparty  Suital)ia  as  Facimiaa 
to  Aaaist  tlM  Homalass 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


f.  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  September  14, 1990. 
ADOflESSES:  For  further  information, 
contact  }ames  Forsberg.  Room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
impaired  and  speech-impaired  (202)  708- 
2565.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.).  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 


section  501(a),  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 

The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14, 1988  and 
section  501(b)  of  the  McKinney  Act 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  bom  HUD,  the  agency 
must  transmit  to  HUD:  (1)  its  intentipn 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  die  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1988  Order 
and  December  14, 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17a-ia  560U 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 


reader  is  encouraged  toneier  to  HUD's 
Federal  Register  Notice  on  juae  23. 1989 
(54  FR  26421),  as  conacted  oafulf  Sr 
1989  (54  FR  27975). 

For  mDie  i 
partiniar  properties  Mentffied  in  tmt 
Notice  {i.e.,  acreage,  floor  plati.  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  HQ-DA,  Attn: 
DAEN-ZCI-4>-Robert8  Conte:  Room 
lEe7l  Pentagon.  Waslungton.  OC  20360- 
2600;  (202)  693-4583;  U.S.  Air  Fame:  H.  L 
Lovejoy.  BoUioa  AFR  UQ-USAF/LEER. 
Washii^ton.  OC  20332-5060;  ^20Z)  767- 
4191;  GSA:  RoaaU  Rice.  Federal 
Property  Resources  Services,  GSA.  18th 
and  F  Sti^ets  NW,  Washington,  DC 
20405;  (202)  501-0067;  Dept.  of  hterior. 
Lola  D.  Knight,  Department  of  interior, 
IBth  and  C  Sts.  NW,  Mailstop  S51Z 
Washington.  DC  2024a  (20Z)  343-2704. 
(These  are  not  toll-free  miners.) 

r7. 199a 

Deputy  Assistant  Secrataryfor  Economic 
Development 

Suitable  Land  (by  State) 

New  Mexico 

"H"  Facihty.  Roswdl 

Roswell,  NM,  Co:  CSiaves 

Location:  Off  U.Su  His^nray  285 

Landholding  Agency  GSA 

Pi  upei  ty  Mmibfli'.  !*W(U0UU7 

Statm  Bxons 

Co/nmentr  7.996  acres  widi  420  sq.  ft:  wood 
frame  building  and  antenna  tower  needs 
rehab;  potential  use  for  building — storage 

GSA  No:  7-W-NM-47J-B 

New  York 

Mobile  Street  PMtien 

Transmitter  Fadlitjr 

Sayville  Inter.  Flight  Service  Trans.  Vmc 

Islip.  NY.  Co:  Suffolk 

LocaUoa:  Near  ilobSs  Street 

Landholdijfg  Agency:  GSA 

Property  Number  549030008 

Status:  Excess 

Comment-  25.947  acres:  potential  utilities; 

potential  environmental  restrictions 
GSA  No:  2-U-NY-OSgoE 

SuiUUe  Building  ^by  Statat 

Arkansas 

U.Sb  Army  Ganiaoa 
FattQiaiiee 

3727  Ist  Hospital  Street 

Fort  Chaffee,  AR,  Co:  Sebastian 

Landholding  Agency:  Army 

Prqperty  Number:  219030243 

Status:  Underutilized 

Comment  3629  aq.  ft;  1  stoijr  wood  frame; 

possible  asbestos:  needs  major  rdi^; 

potential  utilAies;  most  recent  use — 

hospital  ward. 
U.S.  Army  Canison 
FortChaOBe 

3728  Ist  Hospital  Stoet 

Fort  Chaffee,  AR  Co:  Sebastian 


Landholding  Ageacy:  Amy 

Property  NuabeE  219030244  . 

Status:  Underutilized 

Comment:  3629  sq.  ft;  1  atoiy  wood  fraae: 

possible  asbestos;  needs  major  rehab; 

potential  utilities:  most  recent  use — 

hospital  ward. 
U.S.  Army  Garrison 
Fort  Chaffee 
3729  Ist  Hospital  Stoeet 
Fort  Chaffee,  AR.  Cmi 
Landholding  Agency:  Aney 
Property  Number  21903024( 
Sftitnr  ItedenitaiaH 
OaaanemtMam^tuttAaty^ 

posiWeaeiieatai 

potential  utilities:  most  recent  t 

hospital  ward. 
U.S.  Army  Garrison 
Fort  Chaffee 
3730 1st  Hospital  Street 
Fort  Chaffee.  AR.Co:l 
Landholding  Agency:  Amy 
Property  Number  219030248 
Sto&s:  Undemtihnd 
ConnTmt:  962S  aq.  CL;  1  etory  wood  fnaee: 

pos^Me  asbestoe;  needs  major  rtMIr, 

potential  utilities;  most  recent  eae — 

hospital  ward. 
U.S.  Army  Garrison 
Fort  Chaffee 

3731  Ist  Hospital  Street 

Fort  Chaffee,  AR.  Ok  Sebastiaa 

Landholding  Agency:  Amy 

Property  Number  219030247 

StotaKT  UnderelillaBd 

GDaneeiifr  lazv  eq.  ft;  1  elBiy  wood  Craew; 

pouiibie  asbestos,  needs  inafei  nnni; 

potential  utilities:  most  recent  nse— 

hospital  ward. 
U.S.  Army  Garrison 
Fort  Chaffee 

3732  Ist  Hospital  Stteet 

Fort  Chaffee,  AR.  Oactiebestiia 

Landholding  Agency:  Anny 

Property  Number  219030248 

Ste^uF.  Undenitiiized 

CkNUUiCJil:M29eq.ft:l  stoiy  wood  frame; 
poss&le  esbeetos;  needs  major  renMK 
potential  utilities:  most  recent  ine — 
hospital  red  cross  office. 

U.S.  Army  Garrison 

Fort  Chaffee 

3733  Ist  Hospital  Sinet 

Fort  Chaffee,  AR.  CbrSebntae 

Landholding  Ageacy:  Amy 

Property  Number  219030249 

Stotec  Undemtilized 

CauanentMam^tt:  1  etefy  wood  frame: 
possible  aaiiestae:  needs  oniar  reimbc 
potential  utilities:  most  recent  «m — 
hospital  exchamge. 

U.S.  Army  Garrison 

Fort  Chaffee 

3734  Ist  Hospital  Street 

Fort  Chaffee,  AR.  Co:  Sebestiae 

Landholding  Agency:  Amy 

Property  Number  219030250 

Statue:  Uadecatiliad 

ConNBffflt  S386  sq.  lU  1  eteiy  enod  frame: 
possible  eabeitor  needs  ewjor  rehek 
potential  utilities;  most  recent  i 
hospital  ward. 

U.S.  Army  Garrison 

Fort  Chaffee 


3735  lat  Hospitel  Straet 

Fort  Chaffee,  AR,  Co:  SebasOan  . 

Landholding  Agency:  Art^y 

Property  Number  219030251 

Status:  Underutilized 

Comment:  3380  a^.  A.:  1  ela^  weadt 

possible  asbestea:  needs  ms^orsAea; 

potential  utilitiee:mBetieaHtnie^ 

hospital  ward. 
U.S.  Amy  Oanisen 
FortOhelffiBe 

3737  2nd  HespKel  Street 

Fort  Chaffee.  AR,  Co:  Sebastian 

Landholding  Agency:  Army 

Property  Number  219030252 

Status:  Underutilized 

Comment.  SOfVe^.  fU  1  aleiy  weed  fcame: 

possible  asbestoe;  needs  maier  iiJhiAi. 

potential  utilitiee;  mostTeceni  eee — 

hospital  ward. 
U.S.  Anny  Garrisoa 
Fort  Chaffee 

3738  2nd  Hospital  Street 

Fort  Chaffee.  AR.  Co:  Sebastian 

Landholding  Agency:  Army 

Property  Number  219030258 

Status:  Underutilized 

Comment.  3629  sq.  fU  1  stoijr  wood  fcame. 
possible  asbestos:  aaedsinslorafhafa: 
potential  utilities:  mostreoeDt  i 
hospital  jness  halL 

U.S.  AimfCmniaem 

FortChsfiee 

3739  2nd  Hospital  Street 
Fort  Chaffee.  AR  Co:  SebastiaB 
Landholding  Agency:  Army 
Property  Number  21S0)0ZM 
Status:  UnderBtflmed 
Comment  3629  sq.iUl 

possible  asbestoe;] 

potential  utilities;  mosli 

hae]dtalwH4. 
U.S.  Army  Gaiiisun 
Fort  Chaffee 

3740  2nd  Hospital  SU«et 

Fort  Chaffee.  AR,  Co:  Sebaotian 

Landholding  Agency:  Army 

Property  Number  219B9DZS5 

Status:  Undemfiteed 

Comment  3629  s<).  ft:  1  story  wood  frame; 

possible  asbestos;  needs  major  rehafc; 

potential  utilities:  most  recent  i 

hospitd  mess  baO. 
U.S.  Army  Carriaoo 
Fort  Chaffee 

3741  2nd  Hospital  Street 
Fort  Chaffee,  AR  Co:  Sebastian 
Landholding  Agency:  Aniqr 
Property  Number  2ima02Sb 
Status:  Underutilized 
Comment  3629  sq.  flU  t  etoiy  t 

possible  asbestos;  nee^ 
potential  iitiiities:  most  aeoect  i 
hospibd  wwd. 

U.S.  Army  GaniBon 

Fori  Chaffee 

3742  2nd  Hospital  Street 
Fort  Chaffee,  AR,  Co:  Sebastian 
Landholding  Agency  Amy 
Property  Numbar:  inawtw 
Status:  Underutilized 
Comment  5722  sq.  ft;:  1 1 

possible  asbestos:  nee 
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potential  utiKties:  most  racfent  use — 

hospital  waid. 
U.S.  Army  Garrison 
Fort  Chaffee 

3743  2nd  Hospital  Street 

Fort  Chaffee,  AR,  Co:  Sebastian 

Landhokhng  Agency:  Army 

Property  Number  219030258 

Status:  Underutilized 

Comment:  1579  sq.  ft.;  1  story  wood  frame: 

possible  asbestos;  needs  major  rehab; 

potential  utilities;  n^ost  recent  use — 

ho^ital  ward. 
VS.  Army  Garrison 
Fort  Chaffee 

3744  2nd  Hospital  Street 

Fort  Chaffee.  AR.  Co:  Sebastian 

LandhoJding  Agency:  Army 

Property  Number  219030259 

Status:  Underutilized 

Comment  3629  aq.  ft;  1  story  wood  frame: 

possible  asbestw  needs  major  rehab; 

potential  utilities;  most  recent  use — 

hospittil  ward. 

VS.  Army  Garrison 
Fort  Chaffee 

3745  2nd  Hospital  Street 

Fort  Chaffee,  AR,  Co:  Sebastian 

Landholding  Agency:  Airay 

Property  Number  219030280 

Status:  Underutilized 

Comment  3629  sq.  fL;  1  story  wood  frame; 

possible  asbestos;  needs  major  rehab; 

potential  utilities;  most  recent  use — 

hospital  ward. 

U.S.  Army  Garrison 
Fort  Chaffee 

3746  2nd  Hospital  Street 

Fort  Chaffee.  AR.  Co:  Sebastian 

Landholding  Agency:  Aimy 

Property  Number  219030261 

Status:  Underutilized 

Comment  3386  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  needs  major  rehab; 

potential  utilities;  most  recent  use — 

hospital  warehouse. 
U.S.  Army  Garrison 
Fort  Chaffee 

3747  2nd  Hospital  Street 

Fort  Chaffee.  AR,  Co:  Sebastian 

Landholding  Agency:  Army 

Property  Number  219030262 

Status:  Underutilized 

Comment  3406  sq.  ft;  1  story  wood  frame; 

possible  asbestos;  needs  major  rehab; 

potential  utilities;  most  recent  use — 

hospital  warehouse. 
U.S.  Army  Garrison 
Fort  Chaffee 

3748  2nd  Hospital  Street 

Fort  Chaffee.  AR,  Co:  Sebastian 

Landholding  Agency:  Army 

Property  Number  219030263 

Status:  Underutilized 

Comment  3372  sq.  ft.;  1  story  wood  frame: 
possible  asbestos;  needs  majpr  rehab: 
potential  utilities;  most  recent  use — 
hospital  warehouse. 

U.S.  Army  Garrison 

Fort  Chaffee 

3749  2nd  Hospital  Street 

Fort  Chaffee.  AR.  Co:  Sebastian 
Landholding  Agency:  Army 
Property  Number  219030264 
Status:  Underutilized 


Comment  3618  sq.  ft.;  1  story  wood  frame: 
possible  asbestos;  needs  major  rehab; 
potential  utilities;  most  recent  use — 
hospital  warehouse. 

Illinois 

Bldg.  9 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL.  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  1X030224 

Status:  Unutilized 

Comment  2-anit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restrictions. 
Bldg.  11 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030225 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restrictions. 
Bldg.  12 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030226 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos:  possible  easement 

restrictions. 
Bldg.  13 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL.  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189090227 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  14 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030228 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage:  needs  major  rehab: 

possible  asbestos;  possible  easement 

restrictions. 
Bldg.  21 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030229 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  22 

Chanute  Air  Force  Base 
Chapman  Courts 


Rantoul,  IL  Co;  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030230 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  23 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL,  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030231 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 
frame:  termite  damage:  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  24 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL.  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030232 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 
frame;  termite  damage:  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 


g.32 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  1890X^3 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  33 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030234 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  35 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Properly  Number  189030235 
Status:  Vnuiihzed 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  37 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030236 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 


Bldg.  39  11 

Chanute  Air  Forte  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030237 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  41 

Chanute  Air  Forod  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030238 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab: 

possible  asbestos:  possible  easement 

restriction.        , 
Bldg.  49  1 1 

Chanute  Air  Fore^  Base 
Chapman  Courts 
Rantoul.  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030239 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 


Bldg.  51 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  180030240 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 


Bldg.  S3 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030241 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 


Bldg.  55 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  iaa0302AZ 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 


Bldg.  56 
Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030243 
Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame;  termite  damage:  needs  major  rehab; 


possible  asbestos;  possible  easement 

restriction. 
Bldg.  57 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL.  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030244 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab: 

possible  asbestos;  possible  easemeht 

restriction. 

Bldg.  58 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030245 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 

Bldg.  59 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030246 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  60 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030247 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  61 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030248 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  62 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL.  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030249 
Status:  Unutihzed 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction.    - 
Bldg.  63 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030250 
Status:  Unutilized 


Comment  2-unit  residential  building:  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  64 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030251 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 
frame:  termite  damage:  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  65 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030252 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  66 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  \a90302S3 

Status:  Unutilized 

Comment  2-unii  residential  building:  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  67 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  169030254 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame;  termite  damage;  needs  major  rehab; 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  68 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030255 

Status:  Unutilized  Comment:  2-unit 
residential  building;  wood  frame:  termite 
damage;  needs  major  rehab;  possible 
asbestos;  possible  easement  restriction: 

Bldg.  69 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030256 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  70 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 
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Property  Number  WBOXas: 

Stetus-Uaatibxed 

Comment  2-uiiit  rfiidmtini  hiiikiing;  wood 

frame;  termite  damage;  needs  major  rahob; 

pouible  asbestos;  possible  easement 

restriction. 
Bldg.71 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  rhampnjgn 
LandhoJding  Agency:  Air  Force 
Pnverty  Number  189030258 
Status:  Umitilized 
Comment  2-imit  residential  building;  wood 

frame;  tennite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.73 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL.  Co:  Champaign 
Landholding  Agency:  188090250 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rriiab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  74 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  188030280 
Status  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  idiab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  75 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  lamatOBl 
Status:  Unutilized 
Comment  2-u>it  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  77 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Mi  Force 
Property  Number  180090082 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  tefaab; 

possible  asbestos:  possible  easement 

restriction. 

Bldg.  78  ^ 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  II,  Coj  Champaign 

Landholding  Agency:  Air  Force  Foroe 

Property  Number  189030283 

Status:  Unutilized 

Comment  Z-wilt  retideotial  buikliag:  wood 

frame;  lamule  damagr.  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  79 

Clianute  Air  Force  Base 
Chapman  Courts 
Rantoul,  II,  Coj  Champaiga 


Landholding  Agency:  Afr  Force  Force 

Property  Number  180030284 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  posuble  easement 

restriction. 
Bldg.  80 

Chanute  Air  Force  Base 
Chapman  Courts 
RantooL  II,  Cos  Chanqiaign 
Landholding  Agency:  Air  Force  Forca 
Property  Number  189030265 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  81 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  II,  Co,:  Champaign 
Landholding  Agency:  Air  Force  Force 
Property  Number  189030286 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehsb. 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  82 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  II,  Coj  Champaign 

Landholding  Agency:  Air  Force  Force 

Property  Number  189030267 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame;  tennite  damage;  needs  major  rehab. 

possible  asbestos:  possible  easemeni 

restriction. 
Bldg.  83 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  II,  Coj  Champaign 
Landholding  Agency:  Air  Force  Forue 
Property  Number  189030268 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab. 
'  possible  asbestos;  possible  easemeni 

restriction. 
Bldg.  84 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  II,  Coj  Champaign 
Landholding  Agency:  Air  Force  FtHce 
Property  Number  189030269 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  tennite  damage;  needs  major  rehat>, 

possible  asbestos:  possible  easemeni 

restriction. 
Bldg.  87 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantmil,  II,  Coj  Champaign 
Landholding  Agency:  Air  Force  Force 
Property  Number  189030270 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  80 
Chanute  Air  Base 


Cbapman  Courts 

Rantoul,  IL  Coj  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  188080271 

Status:  Unutilized 

Comment  2-unit  reaidential  baUtfiBg:  wood 

frame;  termite  damage;  need*  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  92 

Chanute  Air  Base 
Chapmto  Courts 
Rantoul,  IL,  Coj  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030272 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  93 

Chanute  Air  Base 
Chapman  Courts 
Rantoul,  IL  Coj  Champaign 
Landholding  Agency:  \a  Force 
Properly  Number  189080273 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction 
Bldg  95 

Chanute  Air  Base 
Chapman  Courts 
Rantoul.  IL  Coj  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  180030274 
Status:  Unutilized 
Comment  2-unit  residential  bniMiiig;  wood 

freme:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 

Bldg  96 

Chanute  Air  Base 

Chapman  Courts 

Rantoul.  IL  Coj  Champaign 

Ltmdhohling  Agency:  Air  Force 

Property  Number  189030275 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  97 

Chanute  Air  Base 
Chapman  Courts 
Rantoul.  IL  Coj  Champaign 
Landholding  Agency:  Afr  Forfee 
Property  Number  189090276 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  majw  rehab; 

possible  asbestos;  possiMe  easeBtent 

restriction. 

Bldg.  99 

Chanute  Air  Base 
Chapman  Courts 
Rantoul,  IL  Coj  Champaign 
Landholding  Agency:  Air  Foroe 
Property  Number  VKOtOl?? 
Status:  Unutilized 

Comment  2-wiit  reskkntial  building;  wood 
frame;  termite  damagr,  needs  majorietaab; 


possible'asbestos;  possible  easement 

restriction.       . , 
Bldg.  103 

Chanute  Air  Base' 
Chapman  Courts 
Rantoul.  IL  Coj  Champaign 
Landholding  Agency:  Afr  Force 
Property  Number  189030278 
Status:  Unutilized 
Comment  2-unit  residential  buildiilg;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  107 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030279 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  Ill 
Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Qiampaign 
Landholding  Agency:  Air  Force 
Property  Number  189030280 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame;  tennite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 


Bldg.  112 
Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Afr  Force 
Property  Number  189030281 
Status:  Unutilized 
■  Comment  2-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 


Bldg.  113 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030282 

Status:  Unutilized 

Comment  2-unil  residential  building:  wood 
frame;  termite  damage:  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 


Bldg.  119 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030283 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame:  tennite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 


r 


Bldg..l22 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Afr  Force 

Property  Number  189030284 

Status:  Unutilized 


Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  123 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force  ; 

Property  Number  18903028S 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  114 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL  Co:  Champaign 
Landholding  Agency:  Afr  Force 
Property  Number  189030286 
Status:  Unutilized 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  126 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030287 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame:  tennite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 

Bldg.  130 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL,  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030288 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  132 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number:  189030289 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  133 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030290 
Status:  Unutilized 
Comment  2-unit  residential  building:  wood 

frame;  tennite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  134 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 


Property  Number  189030291 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  135 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030292 

Status:  Unutilized 

Comment:  2-unit  residential  building;  wood 
frame;  tennite  damage:  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  138 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL.  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030293 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  138 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030294 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  140 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030295 

Status:  Unutilized 

Comment  2-unit  residential  building:  wood 
frame:  termite  damage:  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  141 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL.  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030296 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame:  tennite  damage:  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  145 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul.  IL  Co:  ChaQipaign 

Landholding  Agency:  Air  Force 

Property  Number  189030297 

Status:  Unutilized 

Comment  2-unit  residential  building;  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  146 

Chanute  Afr  Force  Base 
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Chapman  "Courts 

Rantoul  IL.  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030298 

Status:  Unutiliifld 

Comment  2-unit  residential  building:  %vood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

BIdg.  150 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL,  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030299 

Status:  Unutilized 

Comment-  2-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
BIdg.  152  . 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030300    ' 
Status:  Unutilized 
Comment  2-unit  residential  building:  urood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  154 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  \ma3aatn 
Status:  Unntibzed 
Comment  2-unit  residential  building;  wood 

frame:  termite  damage:  needs  major  lefaab; 

possible  asbestos:  possible  easement 

restriction. 
BIdg.  2 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  188030902 
Status:  Unutilized 
Comment  4-unit  residential  building;  wood 

fr^me;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
BIdg.  4 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL.  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  188030903 
Status:  Unutilized 
Comment  4-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
BIdg.  6 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  18B08O3O4 
Status:  Unutilized 
Comment  4-unit  residential  building:  wood 

frame:  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 


Bldg.  7 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL,  Co:  Champaign 

Landholding  Agency:  Air  Force , 

Property  Number  189030305 

Status:  Unutilized 

Comment  4-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  8 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030306 
Status:  Unutilized 
Comment  4-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  125 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul.  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030307 
Status:  Unutilized 
Comment  4-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restrictions. 
Bldg.  127 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030308 
Status:  Unutilized 
Comment  4-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  poasible  easement 

restriction. 
Bldg.  128 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030300 
Status:  Unutilized 
Comment  4-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  129 

Chniute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030310 

Status:  Unutilized 

Comment  4-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  131 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030311 
Status:  Unutilized 
Comment  4-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 


possible  asbestos:  possible  easement 

restriction. 
Bldg.  153 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Mr  Force 
Property  Number  189030312 
Status:  Unutilized 
Coi77ment- 4-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  15 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030313 
Status:  Unutilized 
Comment  1-unit  residential  building;  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  17 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030314 
Status:  Unutilized 
Comment  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  18 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency  Air  Force 

Property  Number  189030315 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  19 

Chanute  Ai/  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030316 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  20 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030317 
Status:  Unutilized 
Comment  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  26 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Fwce 

Property  Number  189030318 


Status:  Unutilized 

Comment  1-unit  residential  building;  wood 

frame;  termite  damage:  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 
Bldg.  27 

Chanute  Air  Fotice  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030319 
Status:  Unutilizec^ 
Comment  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos:  possible  easement 

restriction. 


Bldg.  20 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  do:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030320 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  30 

Chanute  Air  Forte  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Ait  Force 

Property  Number  189030321 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 


Bldg.  31 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030322 

Status:  Unutilijged 

Comment  1-unit  residential  building;  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 


Bldg.  38 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Ca  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030323 

Status:  Unutilized 

Comment  l-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  40 
Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency;  Air  Force 
Property  Number  189030324 
Status:  Unutilized 
Comment  1-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction.  \  j 
Bldg.  42 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 


Landholding  Agency:  Air  Force 

Property  Number  189030325 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  43 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030326 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  44 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030327 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  45 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030328 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  47 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Afr  Force 
Property  Number  189030329 
Status;  Unutilized 
Comment  1-unit  residential  building;  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

BIdg.  52 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030330 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  54 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030331 
Status:  Unutilized 
Comment  1-unit  residential  building:  wood 

frame;  termite  damage;  needs  major  rehab: 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  72 

Chanute  Air  Force  Base 


Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030332 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  85 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030333  ^ 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  86 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL,  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  188030334 

Status:  Unutilized 

Comment;  1-unit  residential  building:  wood 
frame;  termite  damage;  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  90 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030335 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 
frame:  termite  damage:  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  91 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030338 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame:  termite  damage:  needs  major  rehab: 
possible  asbestos:  possible  easement 
restriction. 

Bldg.  102 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030337 

Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame:  termite  damage;  needs  major  rehab: 
possible  asbestos;  possible  easement 
restriction. 

Bldg.  106 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030338 
Status:  Unutilized 

Comment  1-unit  residential  building:  wood 
frame;  termite  damage;  needs  major  rehab; 
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possible  asbestos;  possible  easement 

restriction. 
Bldg.  114 

Chanute  Air  Force  Base 
Chapman  Courts 
RantouL  IL.  Co:  Champaign 
Landholding  Agency  Air  Force 
Property  Number  189030339 
Status:  Unutilized 
Comment-  1-unit  residential  building;  wood 

frame;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  115 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189090340 

Status:  Unutilized 

Comment  1-unit  residential  building;  wood 

fr^me;  t{;rmite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  120 

Chanute  Air  Force  Base 
Chapman  Courts 
Rantoul,  IL  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189090941 
Status:  Unutilized 
Comment:  1-unit  residential  building:  wood 

frame:  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 

Bldg.  144 

Chanute  Air  Force  Base 

Chapman  Courts 

Rantoul,  IL  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030342 

Status:  Unutilized 

Comment-  1-unit  residential  building;  %vood 

frvme;  termite  damage;  needs  major  rehab; 

possible  asbestos;  possible  easement 

restriction. 
Bldg.  5 

Chanute  Air  Force  Base  Annex 
Chapman  Courts 
Rantoul,  II,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030343 
Status:  Unutihzed 
Comment:  2707  sq.  ft.;  1  story  wood  frame; 

termite  damage;  possible  asbestos;  needs 

major  rehab;  possible  easement  restriction: 

most  recent  use — administrative  office. 
Bldg.  732 

Chanute  Air  Force  Base 
Rantoul,  II,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030344 
Status:  Unutilized 
Comment- 13338  sq.  ft.:  2  story  wood  frame; 

needs  structural  repairs;  moat  recent  us 
,    warehouse. 
Bldg.  118 

Chanute  Air  Force  Base 
Rantoul.  tl,  Co:  Champaign 
Landholding  Agency:  Air  Force 
Property  Number  189030345 
Status:  Unitilized 
Comment  3998  sq.  ft.;  1  story  wood  frame; 

needs  stnictnral  repairs;  moat  recent 

band  facility. 


Bldg.  107 

Chanute  Air  Force  Base 

Falcon  Street 

Rantoul,  H  Co:  Champaign 

Landholding  Agency:  Air  Force 

Property  Number  189030346 

Status:  Unutilized 

Comment  17118  sq.  ft.;  1  story  wood  frame; 

needs  rehab;  potential  utilities;  most  recent 

use — cold  storage. 

Wyoming 

Administration  Bldg. 

Fontenelle  Camp 

Fontenelle,  WY.  Co:  Lincoln 

Location:  Approximately  24  miles  southeast 

of  Labarge,  off  Statp  Road  372  and  on 

County  Road  316. 
Landholding  Agency:  Interior 
Property  Number  619030017 
Status:  Excess 
Comment  4464  sq.  ft.;  2  story  brick  stnictnre 

with  a  2880  sq.  ft  wood  frame  addition; 

needs  rehab:  possible  asbestos;  offsite  use 

only. 
Residential  House 
Fontenelle  Camp 
Fontenelle,  WY,  Co:  Lincohi 
Location:  Approximately  24  miles  southeast 

of  Labarge,  off  State  Road  372  and  on 

County  Road  316. 
Landholding  Agency:  faiterior 
Property  Number  61903001S 
Status:  Excess 
Comment  1200  sq.  ft.;  1  story  with  basement, 

needs  rehab;  possible  asbestos;  off-site  use 

only. 

Universe  of  Properties: 

Total =153 
Suitable =149 
Suitable  Buildings =147 
Suitable  Land =2 
Unsuitable =4 
Unsuitable  Buildings=4 
Unsuitable  Land=0 
Number  of  Resubmissions =1 

[FR  Doc.  90-21553  Filed  9-13-90:  8:45  am] 

MLUNQ  CODE  421»-2*-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-00-4212-11;  N-373131 


Realty  Action;  Leaae/Purchase  for 
Recreation  and  Pulilic  Pnrpoaes  Cttffc 
County.  NV 

The  following  described  public  land  in 
Las  Vegas,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Fedand  Regisler. 

Mount  DiaUo  Meridian,  Nevada 

T.  19  &,  R.  80  E, 
Sec.  32.  WV^NE^NWV^. 


Aggregating  20  acres  (gross) 

This  parcel  of  land  contains 
approximately  20  acres.  The  City  of  Las 
Vegas  intends  to  use  the  land  for  a  park 
site.  The  lease  and/or  patent,  when 
issued,  will  be  subject  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  and  applicable  regulations  <rf  the 
Secretary  of  the  Interior,  and  will 
contain  die  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  Canada  constructed  by  the  authmity 
of  the  United  States,  Act  of  August  30, 
1890.  26  Stat.  391, 43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  aad  remove  sudi 
deposits  from  the  same  under  appUcable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
pubUc  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

2.  Those  rights  for  commimication  line 
ptirposes  which  have  been  granted  to 
Central  Telephone  Company  by  Permit 
No.  N-10593  under  the  Act  of  March  4, 
1911. 

3.  Those  rights  for  power  distribution 
line  purposes  which  have  been  granted 
to  Nevada  Power  Company  by  Permit 
No.  N-10394  under  the  Act  of  February 
15. 1901. 

.    The  land  is  not  required  for  any 
federal  purpose.  The  lease/purdiase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  die 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas,  Nevada  a912a  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
pubUcation  in  the  1 


Dated  September  7. 180a 
CanrSyMi. 

Acting  IXstrict  Manager,  Las  Vagm,  NV. 
[FR  Doc.  90-21627  FUed  a-lVaO:  fttt  anl 


[NV-930-00-4212-14;  II-S3110] 

Realty  Action;  NoivCompetlthre  Sale  of 
Public  Landa  m  Clarfi  County.  NV; 
Correction 

agency:  Bureau  (rf  Land  Management. 

Interior.  !  | 

ACnow;  Notice  of  correction. 

summary:  The  notice  of  reafty  action 
published  on  page  22861  of  the  June  4, 
1990  edition  of  the  Federal  Begister  (FR 
Doc  90-12759).  erroneously  described 
the  lands  in  Sec  18  and  Sec  19.  T.  19  S.. 
R.  61 B..  MDM.  The  correct  legal 
description  of  the  lands  to  be  offa«d  tot 
sale  to  die  City  <A  North  Las  Vegas  is  as 
follows,  in  accordance  with  the 
dependent  resurvey  accepted  on  May  4. 
1990:  II 

Mount  DiaMo  MtiMian.  Nevada 

T.19S^R.81E, 
Sec  13.  N  Vh.  ^V^SW)4.  SEM: 
Secl4.NM: 
Sec  IS; 
Sec  16; 
Sec  17; 
Sec  18,  lots  5  to  20,  inclusive; 
Sec  19,  lots  S  to  18.  indnsive: 
Sec2(fc  1 1 

Sec  21.  N1%; 

Sec  23.  NVUffiM.  SW14NEMi,  EHNW)«: 
Sec.  24.  NV^.  NEMSWM.  NVfcffi^ 
SW)4SB)4. 

Sec  18,  loU  1  to  4,  faiclosive.  E%,  E%W%; 
Sec.  19,  lots  1  to  1  inchisiva,  E%.  EHWVb; 
Sec  20. 
Aggregating  7.534.27  acres  (gross). 

All  other  tenns  and  conditions  of  the 
lune  4. 1990  notice  of  realty  action 
remain  unchanged. 

Dated:  September  10. 199a 
BeaF.ColiinB. 

District  Manager.  Las  Vegas,  NV. 
[FR  Doc  90-21628  Filed  9-13-90;  &45  am] 
■miNO  coot  4SIS  HC  II 


[NV-a30-0»-4212-14;  N-482331 

Realty  AcMot^  NutKCunipeffll^a  Sala  of 
Public  Unda  In  Clark  County,  NV 

The  foDowing  described  public  land  in 
the  town  of  Mesquite.  Clark  County, 
Nevada  has  been  determined  to  be 
tuitable  for  sale  utilizing  non- 
competitive procedures  under  ibe  Act  of 
October  27.1986;  100  Stat  3061  (Pub.  L. 


T.1SS..R.  TOR,  MJXM,  Nevada 
Section  13:  SEMNBVb  NEVbSB)«. 
Cowprisiag  80.0  actea  of  pobHc  land 

These  lands  are  being  offered  as  a 
direct  sale  to  the  City  of  Mesquite  as  a 
result  of  Public  Law  99-548,  which 
directs  the  Secretrary  of  Uie  Interior  to 
sell  certaui  public  lands  to  allow  for 
community  expansion.  Tlie  lands  will  be 
•old  at  not  less  than  fair  market  value  as 
determined  by  an  appraisal  A  deposit 
of  fifteen  (IS)  percent  of  the  appraised 
fair  market  value  must  be  paid  to  the 
Bureau  of  Land  Management.  Las  Vegas 
District  Office,  no  later  than  diirty  (30) 
days  from  sale  offering. 

The  balance  of  the  full  purchase  price 
shall  be  paid  widiin  180  days  of  the 
City's  posting  of  sale  deposit 

The  subject  land  is  not  needed  for  any 
federal  purpose  which  is  compatible 
with  the  applicable  land  use  plan.  The 
sale  of  this  parcel  would  be  in  the  public 
interesL 

Conveyance  of  the  available  mineral 
estate  except  Iot  oil,  gas,  sodium, 
potassium,  sand  and  gravel  will  occur 
simultaneously  with  ^  sale  of  the  land. 
The  sobject  lands  have  no  known 
mineral  vahies,  with  the  exeception  of 
oil.  gas,  soifium  and  potassium. 
Acceptance  of  e  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50.00  non- 
returnable  filing  fee  for  conveyance  of 
the  available  mineral  interests. 

Lands  to  be  transferred  from  dw 
United  States  wiD  be  subject  to  the 
following  easements,  reservations  and 
exceptions. 

1.  Excepting  and  reserving  to  the 
United  States  of  America  a  right-of-way 
for  ditches  and  canals  constructed 
pursuant  to  die  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  Mineral  deposits,  which  only 
include  oil  gas,  sodium,  potassium,  sand 
and  gravels,  is  reserved  to  the  United 
States,  together  with  the  right  to 
prospect  for,  mine  and  extract  these 
minerals. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  die 
public  lands  described  above  from  all 
forms  of  appn^riation  under  the  public 
land  laws,  including  the  general  mining 
laws  for  a  period  of  270  days  from  date 
of  publication. 

For  a  period  of  45  days  from  date  of 
first  puUication.  taiterested  parties  may 
submit  comments  or  request  information 
from  die  District  Manager,  Las  Vegas 
District,  Bureaa  of  Land  Management 
P.O.  Box  aesee.  Las  Vegas.  Nevada 
89126. 


Dated:  SqXeaiber  f.  IflOa 

GaqrB9«i. 

Acting  DiatrictManagar.  Laa  Vegaa.  NV. 

[FR  Doc  90-aa20  niad  a-ivao:  8:46  aa| 


[tlT-020-00-4212-1S;  tl-S4M4] 

Realty  Action;  Exchange  of  Landa  In 
Box  Eider  County,  UT 

AQENCv:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  Realty  Action. 

Exdiange  of  Lands  in  Box  Elder  County. 

Utah. 


r.  The  following  described 

lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  MS.C.  1716): 

T.12N..R.14W.SLM, 
Sactk)al.Lo(3,SE\4NWlfc: 
Section  Si  EVkSEVtk 
ContainiiV  lOOJW  acres. 

In  exchange  for  these  landa.  the 
United  States  will  acquire  the  foUowfaig 
described  lands  from  Robert 
Montgomery: 

T.12N..R.14W.8LJ4 
Section  20.  SWV^. 


ContainiRgieOuOOi 

The  exchange  benefits  the  United 
States  by  allowiQg  the  disposal  of  an 
area  with  difficult  management 
problems  as  identified  in  die  Box  Elder 
Resource  Management  Plan. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

A  reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1880  (43 
U.S.C.945). 

The  exchange  is  for  the  surface  estate 
only  on  both  the  offered  and  selected 
lands. 

There  will  be  no  change  in  forage 
allocation  in  the  Dove  Creek  allotment 
as  a  result  of  diis  exchange. 

The  pid)lication  of  diis  notice  in  the 
Fedsfal  Register  wdl  segregate  die 
public  lands  described  above  for  a. 
period  of  2  years  from  the  date  of  first 
publication  to  die  extent  diat  diey  wdl 
not  be  subject  to  appropriation  onder 
the  public  lands  laws,  including  the 
mining  laws.  As  provided  by  the 
regulations  in  43  CFR  2201.1(b).  eny 
sidieequendy  tendered  applteadoa. 
allowance  of  which  is  diaeretionary,   • 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  die  applicant 
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Detailed  infonnation  concerning  die 
exchange,  including  the  environmental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Salt  Lake  District  Office.  2370  South 
2300  West  Salt  Uke  City,  Utah  84119. 
DauMRZaOar, 
District  Manager. 

[FR  Doc  90-21729  Filed  9-1^-90;  8:45  am] 
BHJJNQ  COOK  4310-0O-II 


(lir-M»-00-4212-1S;  U-61930] 

Notice  Of  lesuance  off  Land  Exchange 
Conveyance  Document;  Utah 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Exchange  of  public  and  private 
lands. 


:  This  action  informs  the  public 
of  the  conveyance  of  43.16  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  40.00  acres  of 
reconveyed  lands  to  surface  entry. 

FOR  FURTHER  INFORMATION  CONTACT 
Mike  Barnes,  BLM  Utah  State  Office,  324 
South  State  Street  P.O.  Box  45155,  Salt 
Lake  Qty.  Utah  84145-0155, 801-539- 
4119. 

SUmCMCNTARV  mpormation: 

1.  The  United  States  has  issued  an 
exchange  conveyance  document  to 
George  Searle  and  Miles  Searle,  for  the 
following  described  lands  pursuant  to 
section  206  of  the  Act  of  October  21. 
1976. 90  Stat  2756: 43  U.S.C  1716: 

SdlLak«Meii(Bni.Utah 

T.  1 S..  R.  24  E. 
Sec  19.  lot  S. 
Containing  43.16  acres. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  surface  of  the 
following  described  lands. 

Sail  Laka  Maritfian.  Utah 

T.  3  S..  R.  23  E.. 
Secl.SW%NWV4. 
Containing  40X0  acres. 

3.  At  7:45  a.m.,  on  October  IS,  199a 
the  lands  described  in  paragraph  2  will 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
«vithdrawals,  and  die  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  7:45  a.m.,  on  the 
date  stated  above,  will  be  considered  as 
simultaneously  filed  at  the  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  The  purpose  of  this  exchange  was 
to  block  and  consolidate  lands  making 
them  easier  to  manage.  The  public 


interest  was  served  through  the 
completion  of  this  exchange. 

5.  The  appraised  value  of  both  the 
public  and  private  land  transferred  was 
equal  at  $6,500  each. 
James  M.  Paikar, 
State  Director. 

[FR  Doc  90-21728  Filed  9-13-90;  8:45  am] 
HLUNQ  CODE  4S1040-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  Na  388  (Sub4lo.  22)] 

Intrastate  Rail  Rate  Authority.  New 
Mexico 

agency:  Interstate  Commerce 
Commission. 

ACTKNC  Extension  of  provisional 
recertification. 

summary:  By  decision  served  March  13. 
1990,  the  Commission  provisionally 
recertified  New  Mexico,  through  its 
State  Corporation  Commission,  to 
regulate  intrastate  rail  rates,  practices, 
and  procedures.  Pursuant  to  a  request 
from  New  Mexico,  the  Commission 
extends  the  provisional  recertification 
for  another  180-days  so  that  New 
Mexico  can  complete  modifications  of 
its  standards  and  procedures  and 
prepare  an  application  for  recertification 
in  compUance  with  State  Intrastate  Rail 
Rate  Authority,  5  LCC.2d  680  (1989). 
DATES:  New  Mexico's  provisional 
recertification  is  extended  for  180  days 
from  September  14, 199a 
RM  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

Decided:  September  10, 1990. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 
[FR  Doc  90-21714  Filed  9-13-90;  8:45  am] 


[OockM  Na  AB-S5  (Sub-Na  360X)] 

CSX  Transporation,  Inc4  Abandonment 
Exemption,  in  Putnam  County,  IN 

AppUcant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  subpart 
F— Exempt  Abandonments  to  abandon 
its  9.69-mile  line  of  railroad  between 
milepost  159.8  (valuation  station 
8545+30),  at  Roachdale,  and  milepost 
16949  (valuation  station  8034+00)  at 
Russellville,  in  Putnam  County,  IN. 

^plicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 


on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d)     • 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
14. 1990  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  tmder  49 
CFR  1152.27(c)(2),«  and  trail  use/rail 
banking  statements  under  49  CFK 
1152.29  must  be  filed  by  September  24, 
1990.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  imder 
49  CFR  1152.28  must  be  filed  by  October 
4, 1990,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Lawrence  H. 
Richmond.  CSX  Transportatioa  Inc.,  100 
North  Charles  Street  Baltimore,  MD 
21201. 

If  the  notice  of  exemption  contains     . 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 


*  A  stay  will  t>e  routinely  iMued  t>y  the 
CommiMion  in  thoM  proceeding*  witere  an 
informed  decision  on  environmental  iMuet  (wlietlier 
raited  t>y  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  inveetigation) 
cannot  lie  made  prior  to  t)ie  effective  date  of  the 
notice  of  exemption.  See  Exenfplion  ofOut-of- 
Service  Rail  Lines.  5  I.C.C  2d  377  (igSB).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'  See  Exempt  of  Rail  Abandonment— offert  of 
Finan.  Assist.  4 1.CC  2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  to  long  a*  it  retains  iuritdiction  to  do  to. 


or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
enviromneotal  assessment  (EA).  ^E 
will  issue  the  EA  by  September  19, 1990. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chiet  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 
Environmental,  public  use,  or  trail 
'  use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  5, 199a 

By  the  Commission,  David  M.  KonachnBu 
.  Director.  Office  of  Proceedings. 
Kdney  L.  Strickland.  Jr.. 
Secretary. 
pit  Doc  90-81713  Filed  0-13-80;  »45  am] 


IDocfeel  Na  A8-SS  (Sub  Na  a42X)] 

CSX  Tranvortation,  Inc.; 
AlMndonment  Exemption  Between 
Athens  and  Little  HocUnfl.  in  Athens 
and  WasMngton  Counties,  OH 

AQBlCVt  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

SuyMARv:  The  Commission  exempts 
fit)m  the  prior  approval  requirements  of 
40  U.SXl  10003.  et  seq.,  CSX 
Transportation,  Inc's  abandonment  of  a 
27.57-miIe  Ime  in  Athens  and 
Washington  Counties,  OI-I.  subject  to 
certain  environmental  and  standard 
labor  protective  conditions. 

DATES:  Unless  a  fiHmal  expression  of 

intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
wiU  be  effective  on  October  14, 1990. 
Formal  expressions  of  intent  to  file  an 
offer  '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
September  24, 1990,  petitions  to  stay 
must  be  filed  by  October  1, 1990,  and 
petitions  for  rtjconsideration  must  be 
filed  by  October  9. 199a  Requests  for  a 
public  use  condition  must  be  filed  by 
September  24, 1990. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  342X)  to: 


'  See  Exenyt  of  Rail  Line  Abandonmenl— Offers 
of  Finan.  Asaikt..  4  l.CCad  184  (1987).  and  fmal 
rules  published  in  the  Federal  Register  on  December 
22. 1987  (53  ^  48440-48446). 


(1)  Office  of  die  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioner's  representatives: 
Lawrence  H.  Richmond,  IW  N. 
Charles  Street  Baltimore,  MD  Z1201 

and 
Charles  M.  Rosenbeiger,  500  Wata 

Street  Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACR 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  27&-1721.) 
SUPPtEMENTARV  MfORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pidc  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359. 

Decided:  September  7,  ISOa 

By  the  Commission,  Chainnan  F^itfoin.  Vice 
Chairman  FliiDips,  Commissioners  Simmons. 
Lambdey,  and  Emmett. 
Sidney  L.  Biriddaod,  Jr.. 
Secretary. 

[FR  Doc.  90-21712  Filed  »-13-S0;  8:45  am] 
BaiNra  CODE  7DSS-t1-ll 


DEPARTMENT  OF  M8TICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substancee; 
Notice  of  Application 

Pumiant  to  section  1006  of  the 
Controlled  Substances  Lnport  and 
Export  Act  (21  U.S.C.  9Sa(i)).  die 
Attorney  General  shall,  prior  to  issuing 
a  repstration  onder  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  re^tration  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  2, 1990,  Astra 
Pharmanceutical  Products,  Inc.  50  Otis 
Street  Westboro,  MA  01561.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Cocaine  (9041)  a  basic  class 
of  controlled  substance  in  Schedule  II. 

Astra  Pharmaceutical  Products,  Ine^ 
contends  that  the  substance  is 
necessary  to  provide  for  medical, 
scientific  and  other  legitimate  needs  of 
the  United  States  during  an  emergency 
where  domestic  supplies  of  such 
substance  is  found  to  be  inadequate  and 


that  competition  among  domestic 
manfactnrers  of  the  controlled 
substance  is  inadequate  and  will  not  be 
rendered  adequate  by  the  registration  of 
additional  manufacturers  under  section 
303  of  die  Controlled  Substances  Act  (21 
U.S.C  823). 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  ivritten  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  131&47. 

Any  sudi  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  Iw  filed  no  later  than  October 
15, 1990. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedores  described  in  21  CFR 
1311.42(b).  (c).  (d).  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  wfll  continne  to  be  required 
to  demonstrate  to  Oie  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C 
958(a),  21  U.S.C  823(a).  and  21  CFR 
1311.42(a),  (b),  (c).  (d).  (e)  and  (f)  are 
satisfied. 

Dated  Septemtwr  4.  isao. 
Gene  R.  Haislip, 

Deputy  Assistant  Adminktratar.  Office  of 
Diversion  Control,  DrugEaforvanent 
Administration. 
[FR  Doc  90-tl79«  Filed  S-lS-Oa  845  am| 


DEPARIHENT  OF  LABOR 

Emphyyfnent  Standards 
Administration,  Wage  snd  Hour 
Division 

Minimum  Wagee  for  Federal  and 
Federally  Assisted  Construction; 
Qsneral  Wage  Oelerminatien 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  ate  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  infonnation  obtained  by 
the  Department  of  Labor  from  its  study 


VTOttS. 
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of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  worii  tvithin  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"Gene'Hl  Wage  Determinations  Issued 


Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to    -      ' 
laborers  and  machanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014.  Washington. 
DC  20210. 

New  General  Wage  Determinations 
Decisions 

The  nimibers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number8(s). 


Volume  III 

Utah: 
UT90-6...„ 
UT90-7.„„ 

p.  368c.  p.  368f. 

p.  368g.  pp.  368h- 

368]. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  pubhcation  in  the 
Federal  RJsgister  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 
CoDnecticut: 
CT90-1  (Jan.  5.  ISOOi 


Florida: 
FLgO-17Uan.S,19go). 

Massachusetts: 
MA90-lUan.5.ig90). 


Pennsylvania: 
PA90-1  Qan.  5, 1090) 


PA9IV2  (Jan.  5. 1990) 

Volume  II 

Arkansas: 

ARflO-1  Oan.  5, 1990)...- 

niinois: 

IL9D-12  Oan.  5. 1990) 


p.  63,  pp.  64- 
65. 

p.  143,  pp. 
144-145. 

p.  399,  pp. 
401,408. 

p.  909,  pp. 

910-013,  pp. 

916-«17. 
p.  921,  p.  822. 


p.  3,  p.  4. 
p.  161.  J>.  162. 


IL90-14  (Jan.  5, 1990) 
Indiana: 
IN90-2  (Jan.  5, 1990) . 


INgo-4  (Jan.  5, 1900) . 


p.  185.  p.  186. 

p.  249,  pp. 
'     250,252- 
■•284. 
Ik  279,  pp. 

28a  282- 

283. 


Volume  III 
Colorado:  ■  ;     •  .  . 

C09(M  Oan.  S.  1990) p.  125.  p.  126. 

CO90-6  Oan.  5, 1990)..... p.  132c,  p. 

132f. 
North  Dakota: 

ND90-2  Uan.  5. 1990) p.  22ft  p.  231 

Utah: 

UT90-1  Oan.  5, 1990) p.  343,  pp. 

347.  351- 
352. 


General  Wage  Deteiminatioa 
Publication  *~ 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dociunent  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Doctmients,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  w^ich  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  6th  day  of 
SepL  1990. 
Alan  L  Moss. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  90-21350  Filed  9-13-00;  8:45  am] 
BHUNQ  CODE  4S10-27-M 


Emptoyment  and  Training 
Administration 

[TA-W-24. 497;  TA-W-24^  4981 

Exxon  Con^Mny,  USA  Denver,  Co; 
Midland,  TX 

Dismissal  of  Applications  for  ,  ;  , 
Reconsideration  Pursuant  to  29 CFR. 


90.18  applications  for  administrative 
reconsideration  were  filed  with  the 
Director  of  the  Office  of  trade 
Adjustment  Assistance  for  workers  at 
the  Exxon  Company.  USA,  Denver, 
Colorado  and  Midland,  Texas.  The 
reviews  indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
imporatntly  op  the  Department's 
determinations.  Therefore  dismissal  of 
the  applications  were  issued. 

TA-W-24, 497;  Exxon  Company.  USA. 

Denver,  Colorado  (September  7, 1990) 
TA-W-24, 498;  Exxon  Company.  USA< 

Midland,  Texas  (September  7, 1990). 

Signed  at  Washington,  DC  this  lOlh  day  of 
September  1900. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  90-21725  Filed  9-13-90;  8:45  am) 

BIUJNO  COK  4StO-30-M 


Investlgaliona  Regarding 
CertWcatlona  of  Eligibility  To  Apply  for 
Worker  Adiustment  Asalstanoe 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
-  adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act  The  Investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  fiie  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  hivestigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  24, 1990. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  24, 1990. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  ahd  Training 
Administration.  U.S.  Department  of 
Labor,  601 D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  4th  day  af 
September  1990. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Petitioner  (union/woffcera/(irm) 


ACA  Lumber,  loc.  (Company) — ; 

MneUlamme,  Inc.  (lUE) 

Boutique  KnH  Mils  (Wortors) 

Cemco  Pioducta,  Inc.,  American  Battt  (Wkis) — 

Cross  Cotton  Mts,  Inc.  (Workers) 

Forest  Ridge  Oa  (Workers) 

General  Eleclric  Aarospaoe  (lUE) 

General  Electric  Aeroapace  (lAMAW) — 

General  Electrip  (Company) 

Medlord  Corp.  <IWA) _. 

National  Coopsmtive  Refinery  Assoc.  (Whrs)-.._ 
oa  Industiy  Suppty  Co.,  Inc.  (Company).;™- — .» 

Roy  Pettit  Chevron  (Company) ^~ 

Schindler  Elevator  Corp.  (IBEW) 

Simonds  InduSWea,  Inc.  (USWA) 

Taunton  Sllvefsmmi  Ltd.  (lUE) . 

U-Brand  Ckxp.  (IAM)...._ .~.~ 

l^Brand  Corp.  (lAM) . . 

Wamco  Lab.  (Company) — . 

Wilson  IndustriaB,  DamlMe  Ov.  (Co.) 

Wilson  Industries.  Houston  Engineers  (Ckxnpany) . 


Location 


Beavw.WA 

Vemon,  CA 

Woodside,  NY — 
Horizon  CHy.  TX_. 

Markjn,  NC 

Centraiia.  WA — 
Piltslield,  MA  ».._. 
Utica,NY ...- 

Matloon,  H. 

Medfonl,  OR 

McftMraon,  t(S.... 
PtoasantviSe,  PA. 

Midtand.  TX 

Randoipti,NJ. 


Date 
received 


OH. 


Taunton, 
Ashland.  OH. 
Sheftiy.OH.- 
Caapar.WY.. 
Elk  (3ty.  OK.. 
ElkCily.OK„ 


09/4/90 
09/4/90 
09/4/90 
09/4/90 
00/4/90 
09/4/80 
09/4/90 
09/4/90 

00/4/90 
O0/4/90 
09/4/90 
Oe/4/00 
00/4/90 
09/4/90 
09/4/90 
09/4/00 
09/4/90 
09/4/90 
09/4/90 
00/4/90 
09/4/90 


Oataol 
petition 


06/24/90 
08/22/00 
08/23/90 
08/22/90 
08/23/90 
08/24/90 
06/17/90 
06/21/90 

08/20/90 
08/20/90 
08/14/00 
08/20/90 
08/01/90 
08/19/00 
08/24/90 
08/16/90 
08/17/90 
08/17/90 
08/16/90 
06/21/90 
08/21/90 


PetKkin  No. 


TA-W-24.790 
TVW-24.701 
TA-W-a4.792 
TA-W-24.793 
TA-W-24.794 
TA-W-24,796 
TA-W-24.798 
TA-W-24,797 

TA-W-24.7g6 
TA^-24.700 
TA-W-24,800 
TA-W-24.801 
TA-W-24  J02 
TA-W-24,803 
TA-W-24,804 
TA-W-24.805 
TA-W-24.808 
TA-W-24.807 
TA-W-24,80e 
TA-W-24.809 
TA-W-24.810 


Artidas  produced 


CSadar  lumber. 

Aluminum 


outdoor  lumNure. 


Battvoom  vanltias. 

Cotton  and  synVielic  yam. 

Shtfiaa  and  ahmgtes. 

CkcuH  boards. 

Sheet     metal     and     circuil, 

boards. 
Lighting  products. 
Plywood. 

Gnjde  oH.  natural  gas. 
OiHWd  equipmant 
Olandgaa. 

Elevator  and  sscalatorm. 
Industrial  Was. 
SNverplalad  holoware  aais. 
Pipe  fittings. 
Pipe  fittings. 
OMald  sarvlcaa. 
OiMaU  equipmant 
Olfiaid  equlpmanL 


jFR  Doc.  90-^1723  Filed  9-13-9(^  8:45  am] 
nUMa  COOC  4610-30-« 


>  of  bit 


Notice  of  tbtermlnatione  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Asaiatance     'f;.' 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
°  Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  1990. 

In  order  lor  an  affirmative 
determinatton  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 


of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  l)ecome 
totally  or  partially  separated. 

(2)  That  sales  or  production,  or  both,  of  the 
finn  or  subdivision  have  decreased 
absolutdy,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met  A  survey  of  customers 
Indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-24,55S;  The  Kittinger  Co.,  Buffalo,  NY 
TA-W-24,687;  GBC  Industries,  Cinnaminson, 

NJ 
TA-W-24,S78;  Lawn-Boy.  Inc.,  Plymouth,  WJ 
TA-  W-a4,575;  C.  T.I.  of  Ohio,  Inc^ 

Englewood,  CO    . 
TA-W-24.595;  Canton  Castings.  Inc.,  Canton. 

OH 

In  the  following  cases,  the 
investigation  reVealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-24.817:  Oklahoma  Pipe 
Thieaders,  Wynnewood,  OK 


-M»P 
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Hie  ivoiMii*  nnn  does  not  produce' 
an  ■rticle  as  iMieheu  for  certificathiii 
under  Section-222  of  the  Trade  Aet  61 

1974. 

TA-W-24^7:  WoMhita  Valley 

Enterprises,  Inc^  Wynnewood.  OK 
The  woiicets'  finn  does  not  produce 
an  artide  as  teqoired  for  certification 
under  SectioD  222  of  the  Trade  Act  of 
1974. 

Affinnetive  DatenriaatioBa 

TA-W-^ai.610:  Leica.  Inc^  Buffalo.  NY 
A  certification  was  issued  covering  all 

worker*  seoarated  on  or  after  June  25, 

1988. 

TA-W-24^72:  Fawn  Industries.  Inc. 
Rocky  Mount,  NC 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  17. 

1969. 

TA-W-24.5a0:  Ouett  Sbirt  Croap 
(AJatex).  Andalusia.  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2. 
198a 

TA-W-ai74^  Health-Tex.  bta, 
Gadsden,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  lime  13, 
1988. 

TA-W-34^7;  Tippaary  Corp..  Denver. 
CO 
A  certificatioa  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
1989. 

TA-W-24.573:  General  Tire.  Inc.. 
Maypeld.  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20. 
1989. 

TA-W-24.525;  Hitttop  Oothing,  Inc. 
Brownsville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  22, 
1989. 

TA-W-24.544:  Comptec.  Inc.,  Custer. 
WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1989. 

TA-W-24.567:  Breed  Automotive 
Manufacturing,  Inc.,  Boonton 
Township,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1989. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  duimg  the  month  of  Angust  1990. 
Copies  of  these  determinations  are 
available  for  inflection  in  room  0434. 
U.S.  Department  of  Labor.  601 D  Street, 
NW..  Washington.  DC  20213  during 
normal  business  horn  or  wiQ  be  mailed 
to  persons  to  write  to  the  above  address. 


Dated  September  W  ma 
Marvto  M.  rfwifcs^ 

Director,  Office  of  Tnde  Adjuttuept 
Assistaace. 
(FR  Do&  90^0724  FUm)  9-13-SO;  8:45  as^ 


NATIONAL  AERONAUTICS  AND 
SPACE  AOyiNISTRATION 

(NotieeM-74] 

Advisory  Conunillea  on  Ihe  Firturoof 
ttM  U,S.  Soaea  Proaram.  MaaHna 


:  National  Aeronautics  and 
^Mce  Administration,- 
ACnON:  Notice  of  meeting. 


:  fai  accordance  with  the 
Federal  Advisory  Committee  Act  PabUc 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Advisory  Committee  on  the  Future  of 
the  U.S.  Space  Program  (hereafter  . 
referred  to  as  the  "Advisory 
Committee"). 

DATB:  September  28, 1990. 8  a.m.  to  6 
pjn.;  and  September  29, 1990, 8:30  a.m. 
to  1p.m. 

AOONEaact:  National  Aeronautics  and 
Space  Administration,  room  7002. 
Federal  CMBce  Building  6, 400  Maryland 
Avenue  SW„  Washin^on.  DC  2064& 
TOR  RNITMni  IWFOWmTlOW  CONTACT: 
Mr.  James  D.  Bain.  Code  ADA-1. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546, 
202/453-2409. 

SUPPUMCNTAIIY  MFOMMTION:  The  Vice 
President,  in  his  capacity  as  head  of  the 
National  Space  Council  has  determined 
that  it  is  appropriate  for  the  National 
Aeronautics  and  Space  Administration 
to  establish  the  Advisory  Committee  to 
look  into  the  future  of  the  U.S.  space 
program.  The  Advisory  Committee  will 
report  to  the  Vice  President  and  the 
NASA  Administrator  on  tiie  future  of 
the  U.S.  space  program,  to  include 
various  projects,  objectives,  and 
methods  to  implement  those  projects 
and  objectives  for  the  coming  decades. 
The  Advisory  Committee  is  chaired  by 
Mr.  Norman  R.  Augustine  and  is 
composed  of  12  members,  selected  from 
a  cross  section  of  qualified  individuals 
with  an  extensive  knowledge  of  space 
activities  and  broad  technical  and 
managerial  expertise. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  60  persons 
including  Advisory  Committee  members 
and  other  participants.  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 


prioritiee  of  the  key  partidpanta. 
Interested  members  of  Ae  public  are 
encouraged  to  send  written  oommente 
regarding  the  work  of  the  Advisory 
CoramHtee  to  Mr.  Noman  R.  Aogostine, 
Chairman  and  Chi^  Executive  Officer. 
Martin  Marietta  Corporation.  6801 
Rockledge  Drive.  Betbesda.  MO  20817. 
Type  of  Meeting:  Open. 
Agenda: 
Friday.  September  28, 1990. 

8  a.ra. — ^Introductory  Remarks. 

8:15  a.m.— Overview  of  NASA  Centers 
and  Discussion  of  Issues  and 
Interactions  with  Centers  Directors. 

Opjn. — ^Adjorun. 
Saturday.  September  29. 196a 

8:30  a.m.— Review  of  Sttadies  on  Space 
Programs  and  Discussions  on  Their 
Implications. 

1  p.m. — ^Adjourn. 

Dated:  September  m  Ifleo 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc  90-21701  Filed  »-13-«0;  8:45  am) 
aaiata  coos  7S104H* 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

necuiue  scnvauiWj  AwaiMonny  ana 
Requaat  fOrCommanIs 

MBHCr.  National  Archives  and  Records 
Administration.  Office  of  Records 
AdministratioB. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARAJ 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Ardiives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal  or  (2)  reduce  the 
retention  p^od  for  records  already 
authorized  for  disposal  NARA  invites 
public  comments  on  such  schedules,  as  . 
required  by  44  U.S.C.33P3a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
29, 199a  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 


copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Ardiives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
dte  the  control  nimiber  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPPLEMENTARY  INFORMATKM:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
'  schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destructioti  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  origin,  the  rights  and 
interests  of  tfie  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  vahie. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
'  information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending:  1.  Defense 
Logistics  Agency  (Nl-361-90-1).  Routine 
and  fadlitative  records  relating  to 
installation  services. 

2.  Department  of  Agriculture. 
Extension  Service  (Nl-33-90^1). 
Comprehensive  Schedule. 

3.  Department  of  Commerce.  Bureau  of 
;    Export  Administration.  Office  of 

Antiboycott  Compliance  (Nl-476-90-7). 
Comprehensive  Schedule. 


4.  Executive  Office  of  the  President, 
Office  of  National  Drug  Control  Policy 
(Nl-429-90-1).  Fadlitative  records  of 
the  National  Drug  Policy  Board.  1985-89. 

5.  Office  of  Economic  Opportunity 
(Nl-381-9a-2).  Legal  services  records 
and  contract  proposals. 

6.  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-65-90- 
5).  Litigation  case  files  and  legislative 
reference  files. 

7.  Small  Business  Administration, 
Office  of  Administrative  Services  (Nl- 
309-90-2).  Grant  records,  audiovisual 
records,  and  facilitative  records. 

8.  Department  of  State,  Office  of 
Operations  and  Bureau  of  African 
Affairs  (Nl-59-60-15).  Routine  and 
facilitative  records. 

9.  Department  of  State,  Bureau  of 
Personnel  Office  of  International  Trade 
and  Resources,  and  Under  Secretary  for 
Economic  Affairs  (Nl-59-90-16). 
Routine  and  facilitative  records. 

10.  Department  of  State,  Office  of 
Security  (Nl-59-00-17).  Routine  and 
facilitative  records  and  reference  files. 

11.  Department  of  State.  Bureau  of 
Public  Affairs  (Nl-59-00-18).  Routine 
and  faciUtative  records  relating  to  the 
international  exchange  program. 

12.  Department  of  State,  Bureau  of  Far 
Eastern  Affairs  and  Deputy  Under 
Secretary  for  Economic  Affairs  (Nl-^59- 
00-19).  Routine  and  reference  files. 

13.  Department  of  State.  U,S.  Embassy 
Rome  (Nl-84-90-2).  Claims  files. 

Dated:  September  7, 1900. 

DooW.WUsoo. 

Archivist  of  the  United  States. 

[FR  Doc.  90-21683  Filed  9-13-flO;  8:45  am) 

MLUNQ  COM  nif-014 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Meeting;  Industry  Executive 
Subcommlttaa  of  tha  National  Security 
Telecommunications  Advisory 
Committee 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Teleconunimications  Advisory 
Committee  will  be  held  on  Wednesday, 
November  7, 1990.  The  meeting  will  be 
held  at  the  MTTRE-Hayes  Building,  7525 
Colshire  Dr.,  McLean,  VA  27006.  The 
meeting  wiU  start  at  9  a.m.  The  agenda 
is  as  follows: 

A.  Opening  remarks. 
E  Administrative  remarks. 
C.  Briefings  on  industiy  and  Government 
activities. 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 


wlH  be  closed  to  the  public  in  the 

interest  of  National  Defense.  Any  person 

desiring  information  about  the  meethig 

may  telephone  (202)  682-0274  or  write 

the  Manager,  National  Communications 

System,  Washington,  DC  2030S-20ia 

Tsnenca  N.  Dumer, 

Captain,  USN,  Assistant  Manager.  NCS  Joint 

Secretariat 

(FR  Doc.  90-21711  FUed  9-13-flO;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Codactlon 
Activltias  under  0MB  Revlaw 

AQENCv:  National  Endowment  for  the 
Humanities. 

action:  Notice. ^__ 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Ad  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  15, 1990. 

ADDRESSES:  Send  comments  to  Ms. 
SuSan  Daisey,  Assistant  Diredor, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506,  (202-786-0494).  and  Mr. 
Daniel  Chenok,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington.  DC  20503  (202-395- 
7316). 
FOR  niRTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Direct^-, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue  NW.,  room  310,  Washngton,  DC 
20506,  (202)  786-0494,  itom  whom  copies 
of  forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  is  subject  to 
44  U.S.C  3504(h). 
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Category:  Extenrion 

7/7/e;  Application,  Evaluation,  and 
Report  of  NEH  Travel  to  Collections 
Grants. 

Fom  Number  OMB  No.  3136:0065. 

Frequency  of  Collection:  Twice 
yearly.  Applicants  apjrfy  only  when  they 
need  support 

Respondents:  Humanities  researchers. 

Use:  AppUcation  for  funding. 

Estimated  Number  of  Respondents: 
1.820. 

Frequency  of  Response:  4.51. 

Estimated  Hours  for  Respondents  to 
Provide  Informatiop:  4.81  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  8,750  hours. 
Thomas  S.  Kingston, 
Assistant  Chairman  for  Operations. 
(FR  Doc.  90-21748  Filed  9-13-90;  8:45  am] 

SUMO  COK  7SW-01-M 


Grants:  AvailablMy  for  Fiscal  Ysar 
1991 

agenct:  Institute  of  Museum  Services. 
NFAH. 

action:  Grant  application  availability 
notice  for  fiscal  year  1991. 

This  grant  application  announcement 
applies  to  the  General  Operating 
Support  (COS).  Conservation  Project 
Support  (CP),  Conservation  Assessment 
Program  (CAP),  Museum  Assessment 
Program  (MAP),  Museum  Assessment 
Program  II  (MAP  U).  Museum 
Assessment  Program  in  (MAP  UI)  and 
Professional  Services  Pro-am  (PSP) 
awards  under  45  CFR  part  1180  for  fiscal 
year  1990. 

NATURE  OF  PROONAMR  Museums  meeting 
the  definitions  in  45  CFR  1180.3  may 
apply  for  these  programs.  The  definition 
of  "Mnsemn"  faidades  (but  is  not  limited 
to)  the  following  institutions  if  they 
satisfy  the  other  provisions  of  this 
section:  Aquariums  and  zoological 
parks;  botanical  gardens  and 
arboretums;  nature  centers;  museums 
relating  to  art,  history  (including  historic 
buildings),  natural  history,  science  and 
technology:  and  planetariums.  The 
purpose  of  these  awards  is  to  ease  the 
financial  burden  borne  by  museums  as  a 
result  of  their  increased  use  by  the 
public  and  to  hdp  them  carry  out  their 
educational  role,  a»  well  as  other 
functions. 

COS 

IMS  makes  awards  under  the  COS 
program  to  museums  to  maintain, 
increase,  or  improve  museum  services 
through  support  for  basic  general 
operating  expenses. 


CP 

Awards  are  made  through  the 
Conservation  Project  Support  Program 
(CP)  to  assist  with  the  conservation  of 
museum  collections,  both  living  and 
non-living. 

CAP 

Awards  are  made  through  CAP  to 
provide  an  overall  assessment  of  the 
condition  of  a  museum's  environment 
and  collections  to  identify  conservation 
needs  and  priorities.  CAP  is  a  non- 
competitive, one-time  funding 
opportunity,  ofiered  on  a  first-come, 
first-served  basis.  It  is  administered  in 
cooperation  with  the  National  Institute 
for  Conservation.  See  45  CFR  part  1180. 
subpart  D. 

MAP 

The  Museum  Assessment  Program 
fimds  an  overall  assessment  of  a 
museum's  operations.  The  Museum 
Assessment  Program  II  funds  an 
assessment  of  the  museum's  collection- 
related  poUcies.  The  Museum 
Assessment  Program  III  provides  as 
assessment  of  the  public  dimension  of 
museum  operations.  All  of  the  Museum 
Assessment  Programs  are  non- 
competitive, one-time  funding 
opportunities,  offered  on  a  first  come, 
first-served  basis.  The  Museum 
Assessment  Programs  are  administered 
in  cooperation  with  the  American 
Association  of  Museums  through  a 
memorandum  of  understanding.  See  45 
CFR  part  1180,  subpart  D. 

PSP 

This  program  provides  matching  fiinds 
to  professional  museums  associations 
for  projects  that  serve  the  museum 
community. 

Section  206  of  the  Museum  Services 
Act,  title  II  of  Public  Law  94-^162.  as 
amended,  contains  authority  for  these 
programs.  (20  U.S.C.  965) 

Deadline  Date  for  Transmittal  of 
Applications:  Applications  must  be 
mailed  or  hand-delivered  by  the 
deadline  date: 


Ptogmti 

dMOlrw 

GOS _. 

^tovembef  2. 1990. 
January  25. 1991. 
DacaralMr  7, 1990. 
Odotiarae.  1900. 

CAP 

MAPI 

MAP  n „ 

MAP  M 

PSP 

April  26. 1991. 
January  25,  1991. 
July  26.  1991. 
August  16. 1091. 
Apnl  5. 1991. 

For  GOS.  CP  and  PSP 

Applications  that  are  sent  by  mail 
must  be  addressed  to  the  Institute  of 


Museum  Services,  1100  Pennsylvania 
Averrae,  NW.,  rocwn  609,  Washington, 
DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancellcKl  by  the  U.S. 
Postal  Service. 

Applications  that  are  hand-delivered 
must  be  taken  to  the  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW.,  room  600,  Washington. 
DC  20506.  Hand-delivered  applications 
will  be  accepted  between  9  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  An  apphcaUon  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  deadline  date. 

For  MAP  I.  MAP  II  and  MAP  IH 

Applicants  must  apply  to  IMS  through 
the  American  Association  of  Miueums. 
IMS  supplies  the  AAM  with  application 
forms  and  instructions.  These  are 
forwarded  by  AAM  to  applicant 
museums.  The  Director  of  IMS  approves 
applications  meeting  the  MAP  and  MAP 
II  requirements  on  a  first-come,  first- 
served  basis  (i.e.,  in  the  order  in  whidt 
an  application  is  received  and  has  been 
determined  to  have  met  appUcable 
requirements).  AppUcations  will  be 
approved  for  awards,  subject  to  the 
availability  of  funds.  If  a  museum's 
MAP,  MAP  U  or  MAP  III  application  is 
received  on  or  before  the  indicated 
dates,  it  will  be  processed  together  with 
other  MAP,  MAP  II.  or  MAP  ni 
applications  received  during  that  period. 
AppUcations  received  after  the 
indicated  dates  will  be  processed  during 
the  subsequent  MAP,  or  MAP  0  periods. 
There  is  only  one  deadline  for  MAP  IIL 
In  no  event  %vill  MAP  applications 
received  afto-  April  27.  igga  MAP  II 
applications  received  after  July  27, 1990. 
or  MAP  ni  applications  received  after 
August  16, 1991  be  processed  for  Fiscal 
Year  1991  awards.  Applicants  sho^ 
contact  the  American  Association  of 
Museums,  122S  Eye  St..  NW.. 
Washington.  DC  20006.  for  application 
packets. 
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For  CAP         II 

Applicants  must  apply  to  IMS  throo^ 
the  National  Institute  for  Conservation 
(NIC).  IMS  supplies  the  NIC  with 
applications  forms  and  instructicms. 
111080  are  forwarded  by  NIC  to 
applicant  museums.  The  Director  of  IMS 
approves  applications  meeting  the  CAP 
requirements  on  a  first-come,  first- 
served  basis  (Le.,  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  Applications  will  be 
approved  for  awards,  subject  to  the 
availability  of  funds.  Applications  must 
be  received  by  December  7. 1990. 
Applications  for  FY  1991  awards  which 
cannot  be  funded  will  not  be  carried 
over  to  the  next  fiscal  year.  All 
unfunded  appKcants  who  wish  to 
receive  an  award  in  the  subsequent 
year,  must  reapply.  Interested  parties 
should  contact  the  National  Institute  for 
Conservation,  3299  K  St.  NW.,  suite  403, 
Washington,  DC  20007  for  applications. 

Program  Information 

GOS  program  regulations  are 
contained  in  45  CFR  XI  1180.7  (1968)  and 
related  provisions. 

CP  program  regulations  are  contained 
in  45  CFR  1180.20  (1968)  and  related 
provisions. 

CAP  and  MAP  program  regulations 
are  contained  in  45  CFR  1180.  subpart  D 
(1988). 

PSP  program  regulations  are 
contained  in  46  CFR  1180,  subpart  E 
(1988) 

Further  program  information  may  be 
found  in  the  Application  forms  and 
accompanying  instructions  in  the 
Application.  See  paragraph  on 
Application  Forms. 

Available  Funds:  As  of  publication 
time,  funds  for  fiscal  year  1991  have  not 
been  appropriated.  Figures  given  in  this 
section  pertain  to  available  funds  for  the 
1990  fiscal  yeaf, 

GOS 

For  FY  199a  $17,625,000  was  available 
for  this  program.  The  maximum  grant 
was  $75,000  in  FY  90  and  is  determined 
each  year  by  the  National  Museum 
Services  Board.  Most  museums  that  are 
funded  will  receive  a  smaller  amount 
(45  CFR  1180.9]  IMS  normally  does  not 
make  grants  for  more  than  10  percent  of 
a  museums*  most  recently  completed 
fiscal  year's  non-federul  operating 
income  (See  45  CFR  1180.ie(b)). 

CP 

For  FY  199a  $2,650,000  was  available 
for  this  program.  Normally,  IMS  makes 
matching  conservation  grants  of  no  more 
than  $25,000  in  Federal  funds.  Unless 
otherwise  provid<^d  by  law,  if  the 


Director  determines  that  exceptional 

circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  Conservation  Project  Support  grant 
which  obligates  in  excess  ol  $25^000  in 
Federal  funds.  The  Director  may  make 
such  a  determination  with  respect  to  a 
category  of  Conservation  grants  by 
notice  published  in  the  Faderal  Register. 
IMS  awards  Conservation  Project 
Support  grants  only  on  a  matching  basis. 
At  least  50  percent  of  the  costs  of  a 
project  must  be  met  with  non-federal 
fimds.  (See  45  CFR  118a20  (f)). 

CAP 

For  FY  199a  $55a000  was  available 
for  this  program. 

MAP,  MAP  II.  MAP  ni 

For  FY  1990,  $4O0,0GD  was  available 
for  this  program. 

PSP 

For  FY  1990,  $250,000  was  available 
for  this  program.  This  program  provides 
matching  funds  for  cooperative 
agreements  that  generally  do  not  exceed 
$50,000. 

Funding  Priorities  for  Conservation 
Project  Support  Program:  The  National 
Museum  Services  Board,  by  notice 
published  in  the  Federal  Register,  may 
establish  priorities  among  the  types  of 
projects.  IMS  Conservation  Project 
Support  guidelines  identify  four  broad 
categories  of  museum  collections:  Non- 
living; systems  tics/natural  history 
collections;  living  collections/animals; 
and  living  collections/plants.  For  each 
of  the  categories,  with  the  exception  of 
living  collections/animals,  the  funding 
priority  is  a  general  conservation  stuvey 
of  collections  and  environmental 
conditions  including,  development  of 
institutional  long-range  conservation 
plans.  For  living  collections/animals  the 
funding  priority  is  research  for  improved 
conservation  techniques. 

Application  Forms:  IMS  mails 
application  forms  and  program 
information  in  a  General  Operating 
Support,  Conservation  Project  Support 
and  Professional  Services  Program 
application  packets  to  museums  and 
other  institutions  on  its  mailing  list. 
Applicants  may  obtain  apph'cation 
packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW.,  room  600, 
Washington,  DC  20506.  (202/786-0539). 

To  receive  an  application  for  the 
Conservation  Assessment  Program 
contact  the  National  Institute  for 
Conservation,  3299  K  Street,  NW.,  suite 
403,  Washington.  DC  20007.  (202/625- 
1495). 

To  receive  an  application  tot  the 
Museum  Assessment  Programs  contact 


the  American  Association  of  Museums. 
1225  Eye  St.  NW.  Washington,  DC 
20006,  (202/289-1818). 
RNrmcR  mroiiMATiON:  For  farther 
information  contact  Mamie  Bittner, 
Public  Information  Officer,  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
Telephone:  (202)  786-0536. 

(Catak)gue  of  Federal  Domeatic  Aasistance 
No.  45.301  Institute  of  Museum  Services) 

Dated:  September  10, 190a 
Dapliao  Wood  Mamy, 
Director,  Institute  of  Museum  Services. 
(FR  Doc.  90-21740  Filed  »-13-«0;  8:45  am] 
MUJNa  COOC  TSM-OI-Si 


NATIONAL  SCIENCE  FOUNDATION 

Panel  for  Instnimentstlon  snd 
Instnitnent  Oevelopnisnt  for  the 
Biological  and  Behavioral  Sdencee; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advicory  Panel  Meeting  for 
Instnmientation  and  Instniment 
Development 

Date  and  Time:  Thursday,  October  4. 1990 
from  9  a.m.-6  p.m.;  Friday,  October  5, 1900 
from  8:30  a.m.-6  p.m. 

Place:  Wyndham  Bristol  Hotel  Potomac  I 
room.  2430  Pennsylvania  Avenue  NW., 
Washington.  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Roblcy  Light  Program 
Director  or  Anthony  Boccanfuso,  Program 
Associate  Instramentation  and  instrument 
Development,  Washington,  DC  205Sa 
Telephone:  202/357-7652. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  Instrumentation  equipment 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  Iwing 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  saiarias; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  90-21637  Filed  9-13-00;  •:4S  am) 

HUJNQ  COOC  7BtS-ei-M 


Advlsonr  PansI  for  Population  Blotogy 
and  PhysMoglcai  Ecology  Advlaory 
Panel  Meeting 

lite  National  Science  Foundation 
announces  the  following  meeting: 


S7W8 
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Name:  Adviaory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  Time:  October  3-5, 1900;  8:30  a.m. 
to  S  p.m.  each  day. 

Place:  Room  1242,  National  Science 
Foundation.  1800  G  Street  NW.,  Washington. 

DCzossa 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Carol  B.  Lynch, 
Program  Director.  Population  Biology  and 
Physiological  Ecology.  (202)  375-0728,  room 
215.  National  Science  Foundation, 
Washington,  DC  20550. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  Tinancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Wiiiklar. 
Committee  Management  Officer. 
(FR  DOC  90-21638  Filed  9-13-90;  8:45  am] 
MLUMQ  COM  7SS»«I-M 


Syetematle  Biology  Advtoory  Panel 
Meenng 

The  National  Science  Foundation 
announces  the  following  meeting:- 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  Time:  October  1-3. 1990;  8:30  a.m. 
to  5  p.m.  each  day. 

Place:  Room  540,  National  Science 
FoundaUon.  1800  G  Street  NW.,  Washington, 
DC  2055a 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  L  Yates, 
Program  Director,  Systematic  Biology  (202) 
375-9588,  room  215,  National  Science 
Foundation.  Washington,  DC  20550. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  conHdential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  %vithin  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  DOC  90-21634  Filed  9-13-90;  8:45  am] 
BNJJNa  COOK  TtaS-OI-M 


Propoeal  Review  Panels;  Notice  of 
Meetings 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Fotmdation  announces  the 
following  meeting(s)  to  be  held  at  1000  G 
Street  NW.,  Washington,  DC  20550 
(except  where  otherwise  indicated). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meetings  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
..including  technical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  the  Government  in  the  Sunshine 
Act. 

CONTACT  person:  M  Rebecca  Wmlder, 
Committee  Management  Officer,  room 
208.  357-7363. 
Dated:  September  10, 1990. 

M.  Rebecca  Wbikler, 
Committee  Management  Officer. 


0ate<8)  and  time 

luxation 

opecMi  tinji'si's  ransi  lor  loacnsr  rrapannon  ana 

10/04/90 

7:30  p.m.  to  9  p.m. 

Holiday  Inn  Crowme  Ptaza,  775  12th  Street  NW..  Wash- 

cfihanoamanc. 

10/06/90 

8:30  a.m.  to  5  p.m. 

ington,  DC. 

AQsnda:  Tfectier  Entiancemant  ProQ. 

AMaory  Review  Panel  lor  Engineertng  nosoarch  Can- 

10/01/90 

8:30  a.m.  to  5  p.m. 

Ouhe  University.  Ouftiam,  NC. 

tsra. 

10/03/90 

8:30  a-m.  to  5  p.m. 

Agenda:  Site  Viaii 

CofflnMae  name 


Special  Emphasis  Panel  tor  Croie.Oisctplnary  Ac- 
AMaonr  Panel  tor  Ocean  Sdenoee  Reeearch 


Agenda 


Sfflal  Scale  Panel — 
US  Science  Support  Prg. . 


Oata(s)  and  time 


10/02/09-8:30  a.m.  to  5  p.m.. 

10/01/90-8:00  a.m.  to  5  p.m.. 
10/02/90—9:00  am.  to  5  p.m.. 


Room' 


543. 
S40B. 


•  At  1800  Q  Street,  NW.,  Washington,  00 

(FR  Doc.  90-21636  Hied  9-13-90;  8:45  am] 
I  COM  Tfsa-ei-M 


Earth  Sciences  Propoeal  Review 
■Mvnng 

The  National  Science  Foundation 
announces  the  following  meetnig: 

Name-.  Continental  Dynamics  Review 
Panel. 
Dote-.  October  2, 3,  and  4. 199a 


Time-.  8:30  a.m.  to  5:30  p.m.  each  day. 

Place:  The  National  Science  Foundation, 
Room  543, 1800  G.  Street  NW..  Washington, 
DC  20550. 

Type  of  Meeting-.  Closed. 

Contact  person:  Dr.  Ian  D.  MacGregor, 
Head.  Major  Project  Section  Division  of  Earth 
Sciences,  Room  602,  National  Science 
Foundation,  Washington,  DC  20550  (202)  357- 
9591. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 


research  in  the  Continental  Dynamics 
Program.  Division  of  Earth  Sciences. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  iodude  information  of  proprietary 
or  conHdentfal  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 


(6)  of  5  U.S.C  {f^.  Government  in  the 
Sunshine  Act. 
M.Reb«xaWiaider. 
Committee  Management  Officer. 
(FR  Doc.  90-21640  Filed  9-13-80;  8:45  am] 
I  oooe  TMS-et-N 


ccdogy  AOVNory  ranei;  Nweiing 

The  National  Science  Fotmdation 
aimounces  the  following  meeting: 

Name:  Advisory  Panel  for  Ecology. 

Date  and  time:  October  3-5, 1900;  October 
3, 1  p.m.  5  p.mA  October  4  ft  5, 8:30  a.m^ 
p.m. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington. 
DC  20550. 

Type  of  meeting-  Part  Open. 

Closed  10/03/9a  1  p.m.-S  p.mA  10/04/90, 
8:30  a.m.-12  noon,  and  2:20  p.m.-S  p.m.; 
i  10/05/9a  8:30  a.m.-5  pjn. 

Open  10/04/90, 1  p.m.-2:30  p.m. 
.    Contact  person:  Dr.  O.  James  Reichman, 
Program  Director.  Ecology  (202)  357-9734, 
Room  215,  National  Science  Foundation, 
Washington.  DC  20550. 

Purpose  of  meeting:  To  provide  advice  and 
recommendatianB  concerning  support  for 
research  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  protects  as  part  of  the 
selection  process  of  awards.  Open  on  10/04/ 
90, 1  p.m.-2:30  pjn..  to  discuss  long-range 
planning  in  ecology. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  tinancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposal*. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552b(c).  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Wkikler, 
Committee  Management  Officer. 
(FR  Doc  90-21641  Filed  9-13-00;  8:45  am] 
MUNM  COW  7M6-0t-« 


Ecosystem  Studies  Advisory  PansI; 
Meeting 

.  The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ecosystem 
Studies. 

Date  and  Time:  October  4  and  5, 1990;  8:30 
a.m.  to  5  p.m.  each  day. 

Place:  Room  536,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
DC  20550. 

Type  of  meeting:  Closed. 

Contact  Person:  Dr.  James  E.  SchindleTf 
Program  Director.  Ecosystem  Studies  (202) 
357-9506,  Room  215,  National  Science 
Foundation,  Washington,  DC  2055a 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  ecosystem  studies. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
sdection  process  of  awards. 


Beasom  for  Closing:  The  proposals  behig 
reviewed  inchide  informatkn  of  a  proprietary 
or  confidential  natin*.  including  tedmical 
information;  Tmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552b(c),  Government  in  the 
Siinshine  Act 
M.  Rebecca  Winliler, 
Committee  Management  Officer. 
[FR  Doc.  90-21642  Filed  9-13-90;  &-4S  am] 
wLUNa  COM  7«sB-ei-a 


NUCI.EAR  REGULATORY 
COMMISSION 

(Docket  No.  50-4S2] 

Wolf  Creek  Nudear  Operating  CorfM 
Environmental  Assessment  and 
Hndhfig  of  No  Significant  Impact 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NFF- 
42.  issued  to  Wolf  Creelc  Nuclear 
Operating  Corporation  (the  licensee),  for 
operation  of  the  Wolf  Creelc  Generating 
Station,  Unit  No.  1.  located  in  Coffey 
Coimty.  Kansas. 

Environmental  Assessment 

Identification  of  Pmposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  the 
primary  coolant  heatup  and  cooldown 
pressure/temperature  limit  owes  and 
the  Cold  Overpressive  K4itigation 
System  (COMS)  setpoint  curve  effective 
up  to  seven  Effective  Full  Power  Years 
(EFPY).  These  changes  are  required  by 
10  CFR  part  50  Appendix  H  and 
Technical  Specification  4.4.9.1.2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  20, 1988,  and  as 
supplemented  by  letters  dated  May  22, 
June  8,  and  August  1. 1990. 

The  Need  for  the  Proposed  Action 

The  heatup  and  cooldown  limit  curves 
define  the  range  of  acceptable 
operations  for  the  reactor.  The  redefined 
limits  ensure  that  the  margin  or 
protection  against  non-ductile  failure  . 
(margin  lost  due  to  progressive  in- 
service  irradiation  embrittlement  of  the 
reactor  pressure  vessel)  is  maintained 
by  Appendix  G  reqiiirements  of  10  CFR 
part  50.  This  is  accomplished  by  limiting 
the  maximum  allowable  RCS  pressures 
for  operations  at  low  RCS  temperatures 
to  compensate  for  the  reduced  ductility 
of  the  pressure  vessel.  This  reduction  in 
maximum  allowable  pressure  (leading  to 
lower  pressure  stresses  for  the  vessel) 


for  RCS  T-avg  less  than  3S0  T  reduces 
the  probability  or  possibiHty  that  ttie 
composite  minimum  Appendix  G  limits 
for  the  reactor  presstne  vessel  will  be 
challenged  or  exceeded. 

The  COMS  pressure  operated  relief 
valve  (PORV)  pressure/temperature 
setpoint  limit  curve  is  used  to  ensure 
that  the  PORV  operational  setpoint 
pressures  are  set  such  that  a  PORV 
actuation  during  a  cold  overpressure 
transient  will  prevent  the  RCS  pressure 
from  exceeding  the  composite  10  CFR 
part  50  appendix  G  pressure  limits. 

Appendix  H  of  10  CFK  part  50 
requires  that  surveillance  capsules  be 
periodically  removed  from  the  reactor 
vessel  and  examined  to  predict 
radiation  induced  embrittlement  of  the 
reactor  vessel.  The  revisions  proposed 
to  the  TS  as  discussed  above,  have 
resulted  from  examination  of  the  "U" 
capsule  removed  from  the  Wolf  Creek 
reactor  vessel  during  the  first  refueling 
outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS  and  concludes  that  these 
revisions  are  acceptable  because  the 
licensee  has  used  acceptable 
methodologies  that  conform  to  the 
requirements  of  appendices  G  and  H  to 
10  CFR  part  50.  The  major  impact  of  the 
revised  owes  is  a  redefining  of  the 
range  of  acceptable  operaticms.  The 
revised  range  of  operations 
compensates  for  inservice  radiation 
induced  embrittlement  of  the  Wolf 
Creek  reactor  pressure  vessel  in  a 
conservative  manner.  The  revised 
curves  are  more  restrictive  (i.e.. 
decreases  the  maximtui  allowed  reactor 
coolant  system  pressure  at  any  heatup 
or  cooldown  rate  for  the  same  measured 
reactor  coollant  system  temperature). 
Incorporating  the  revised  curves  into  the 
Wolf  Cr^ek  TS,  along  with  the  change  to 
Umit  the  reactor  coolant  system  heatup 
rate  to  less  than  or  equal  to  60  'F  jjer 
hour  for  indicated  reactor  coUant  system 
T-evg  less  than  200  *F,  will  maintain  the 
margin  of  safety  required  to  prevent 
non-ductile  failure  of  the  reactor 
pressure  vessel  as  required  by  appendix 
G  of  10  CFR  part  50  for  all  modes  of 
plant  operation.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  any  types  of 
any  effiuents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or.', 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
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would  fctdt  fai  BO  sigoificaQt 
radiological  enviromnental  impact 

The  Notice  of. Consideration  of 
Issuance  of  Amendment  and 
(^portunity  for  Hearing  in  connection 
widi  this  action  was  published  in  the 
Fedand  Register  on  August  19. 1988  (53 
FR  31777).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  lOCFR  part  za  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
woidd  not  reduce  environmental 
impacts  of  plant  toleration  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

tioB  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Wolf  Creek  Generating  Station.  Unit 
No.  1,  dated  June  1982  (NlJREG-0878). 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
.  request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  preapre  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  condude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  tills 
action,  see  the  appHcaticm  for 
amendment  dated  June  20, 1988,  and  as 
supplemented  on  May  22.  June  8,  and 
August  1, 1990,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Doaunent  Room,  the<ielman 

Building.  2120  L  Street  NWr.    . 
Washington.  DC  and  at  the  Emporia 
State  University,  William  Allen  White 
Library,  1200  Commercial  Stree«t. 


Emporia,  Kansas  80801  and  Wa^bum 
University  School  of  Law  library, 
Topeka. Kansas 68621.         t«..>i!::r.  :.v 

Dated  at  Rockville,  Maryland  this  6& 'day ' 
of  September  1900. 

For  the  Nuclear  Regultory  Commissioa 
Ceotge  F.  Dick,  Jr.. 

Acting  Director,  Project  Directorate  IV-Z 
Division  of  Reactor  Projects— in,  IV,  Vand 
Special  Projects.  Off itx  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  90-21618  Filed  0-13-W:  8:45  am] 
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OFFICE  OF  MANAOEMENT  AND 
BUDGET 

FMJanl  ProcuremMrt  Poltey  Office 

Irrwvocabte  Latter*  of  Credit;  Draft 
PoicyLattar 

AOmcv:  Office  of  Federal  Procurement 
Policy  (OFPP). 

ACTION:  Solicitation  of  public  comment 
on  a  draff  OFPP  Policy  Letter  on  Use  of 
Irrevocable  Letters  of  Credit. 

summary:  Over  the  last  several  months, 
OFPP  has  been  reviewing  the  issue  of 
access  to  bonding  and  considering 
alternatives  to  present  bonding 
practices  to  increase  access  to  Federal 
construction  contracts.  One  alternative, 
recommended  as  a  result  of  a  previous 
Federal  Register  notice  requesting  public 
comments,  was  to  allow  use  of  letters  of 
credit  in  lieu  of  sureties  on  bonds.  We 
have  concluded  that  this  is  a 
recommendation  that  warrants  serious 
consideration  and  are  therefore 
publishing  for  pubUc  comment  a  draft 
Policy  Letter  that  would  allow  the  use  of 
irrevocable  letters  of  credit 
COMMENt  DATE:  Comments  must  be 
received  on  or  before  November  13. 
1990. 

AOOnCSS  AND  INFOmiATION  CONTACT: 
Comments  be  sent  to  Carol  Dennis, 
Deputy  Associate  Administrator,  Office 
of  Federal  Procurement  Policy,  Office  of 
Management  and  Budget  room  9001, 725 
17th  Street,  NW.,  Washington,  DC  20503. 
Information  or  questions  may  be 
addressed  to  Ms.  Dennis  on  \3P2.)  39&- 
330a 

Dated  September  10, 1990. 
ABan  V.  Buraian, 
Administrator. 

Poiky  Letter  No.  S8-Y 

To  the  Heads  of  Executive  Departments  and 
Eatabliahments 

Sutyiect- Use  of  Irrevocable  Letters  of  Credit 
1.  Purpose.  This  Policy  Letter  establishes 
Government-wide  policies  for  use  of  . 
irrevocable  letters  of  credit  (ILsC)  in  lieu  of 


sureties  for  Federal  oonstraction  contracts 
requiring  MUler  Act  bonds  (40  U.S.C.  270). 

2.  Discassion.  The  Miller  Apt  requires  the  > 
use  of  performance  and  payment  bonds  for  - 
Federal  construction  contracts  in  excess  of 
tZS,000.  The  Federal  Procurement  Regulations 
(FPR),  which  were  cancelled  upon  issuance  of 
the  Federal  Acquisition  Regulation  (FAR)  in 
1984,  permitted  the  use  of  irrevocable  letters 
of  credit  for  MiUer  Act  purposes.  Specifically, 
section  1-10.204-2  of  the  FPR  stated: 

Any  person  requied  to  furnish  a  bond  has  the 
option,  in  lieu  of  furnishing  surety  or  sureties 
thereon,  of  depositing  an  *  *  *  irrevocable 
letter  of  credit,  in  an  amount  equal  to  the 
penal  sum  of  the  bond. 

The  FAR  did  not  retain  the  FPR  language 
and,  as  a  result  ILsC  have  not  been  used  for 
Miller  Act  purposes  for  several  years. 

During  the  past  year,  this  Office  has 
reexamined  surety  bond  issues  to  improve 
access  to  Federal  procurement  for  small 
businesses,  while  protecting  the 
Government's  interests. 

As  a  result  of  that  review,  it  has  been 
concluded  that:  (1)  Irrevocable  letters  of 
credit  serve  the  same  function  and  provide 
the  same  redeemable  value  as  bonds,  postal 
orders  and  certified  checks,  (2)  Federal 
agencies  are  authorized  to  accept  sudi 
letters,  and  (3)  their  usage  in  lieu  of  sureties 
should  help  to  achieve  greater  access  by 
small  and  small  disadvantaged  businesses  to' 
Federal  construction  contracts.  For  these 
reasons,  the  previous  policy— as  reflected  in 
the  FPR— is  being  reinstated. 

3.  Policy.  It  is  the  policy  of  the  Federal 
Government  to  permit  the  use  of  irrevocable 
letters  of  credit  in  lieu  of  sureties,  on  Federal 
construction  contracts  subject  to  the 
requirements  of  40  U.S.C.  27a 

4.  Requirements.  In  implementing  this 
policy,  the  following  requirements  will  be 
met: 

a.  The  contracting  officer  is  responsible  for 
assuring  that  ILsC  are  adequate  to  protect  the 
interests  of  the  United  States  as  well  as  the 
legitimate  interests  of  affected  subcontractors 
and  su;^}liers. 

b.  The  contracting  officer  is  responsible  for 
exercising  full  discretion  in  accepting  or 
rejecting  ILsC,  so  long  as  such  actions  are 
taken  on  the  same  basis  as  bonds  (or  other 
acceptable  assets)  are  accepted  or  rejected. 
At  a  minimum,  the  credit  worthiness  of  the 
issuing  institution  must  be  assessed:  and  a 
credit  report  on  the  issuing  institution  may  be 
required. 

a  It  is  intended  that  ILsC  may  be  employed 
to  guarantee  performance,  payment  or  both. 
If  both  performance  and  payment  are 
guaranteed,  separate  letters  of  credit  may  be 
necessary  or  appropriate,  as  determined  by 
the  contracting  officer.  Sequential  letters  of 
credit  may  be  required  for  projects  of  lengthy 
duration. 

d.  ILsC  must  be  issued  by  Federally- 
insured  finaucial  institutions,  in  favor  of  ^e 
contracting  ageocy.  and  in  the  format  of  the  ; 
sample  letter«f  credit  «rhich  is  attached.  . ..  <  < 

^.Responsibilities.   ... 

a.  The  Federal  Acquisition  Regulatory^ 
Council  shall  ensure  that  Goverament-Wida 
regulations  to  conform  to  the  policies      ..  :'.  ',■ 
established  herein  are  promulgated  within  00'. 


days  of  the  effective  date  of  this  Policy  Letter. 
The  regulations  will  address  how  to  evaluate 
the  credit  worthiness  of  the  issuing  financial 
institution.  The  regulations  will  be  effective 
for  a  duee  year  period  and  will  contain  a 
sunset  provision  to  that  effect. 

b.  The  heads  of  departments  and  agencies 
shall  implement  the  poUcies  contained  herein, 
and  initiate  any  necessary  staff  training  upon 
the  effective  date  of  the  implementing 
regulations. 

6.  Information  Contact  Information  about 
this  Policy  Letter  may  be  obtained  by 
contacting  Carol  R.  Dennis,  Deputy  Associate 
Administrator,  Office  of  Federal  Ptocurement 
Policy.  725 17th  Street  NW..  Washington  DC 
20503.  Tel^hone  (202)  395-d30a 

7.  Effective  Date.  This  Policy  Letter  is 
elective  October  15, 1990. 

B.  Sunset  Date.  This  Policy  Letter  will 
expire  September  14, 1993. 
Allan  V.  Bunnan, 
Administrator. 
Sample  Letter  of  Credit  Form 

Issue  Date  —. 

Irrevocable  Latter  of  Credit  No. 

For  contract  no. 

TO:  Beneficiary  (U.S.  Government  agency) 
Beneficiary's  address 

We  hereby  establish  this  Irrevocable  Letter 
of  Credit  in  favor  of  the  aforesaid  addressee 
("Beneficiary")  for  drawings  up  to  United 

States  $        effective  immediately. 

This  Letter  of  Credit  is  issued,  presentable 
and  payable  at  our  office  at  (issuing  bank's 

address) and  expires  with  our  close 

of  business  on . ■  19 

•  The  lerm  "Beneficiary"  includes  any 
successor  by  operation  of  law  of  the  named 
Beneficiary,  ia^luding,  without  limitation,  any 
■liquidator,  rebabilitator.  receiver,  or 
conservator.    ' 

We  hereby  undertake  to  promptly  honor 
your  sight  draft(8)  drawn  on  us,  indicating  our 

Credit  No ,  for  all  or  part  of  this 

Credit  if  prescoted  at  our  office  specified  in 
paragraph  one  on  or  before  the  expiry  date  or 
any  automatically  extended  expiry  date. 
Except  as  expressly  stated  herein,  this 
undertaking  is  not  subject  to  any  agreement 
condition  or  qualification.  The  obligation  of 

(issuing  bank) under  this 

I.«tter  of  Credit  is  the  individual  obligation  of 

■        (issuing  bank) , ,  and  is  in 

no  way  contingent  upon  reimbursement  with 
respect  thereto. 

It  is  a  condition  of  this  Letter  of  Credit  that 
it  is  deemed  to  be  automatically  extended 
without  amendment  for  one  year  from  the 
, ;  expiry  date  hereof,  or  any  future  expiration 
,  '^  date,  unless  30  days  prior  to  any  expiration 
date  we  notify  ypu  by  registered  mail  that  we 
'  elect  not  to  consider  this  Letter  of  Credit    ,'.  . 
'  renewed  for  any  such  additional  period:     ' 
" '  ;  This  Letter  Of  Credit  is  subject  to  siid 
°  governed  by  tbe  laws  of  the  Unifonti 

Commercial  Code  in  the  state  of  — 

.  and  the  1983  Revision  of  the  Uniform 
Customs  and  Practice  for  Documentary 
Credits  of  the  International  Chamber  of 
;  Commerce  (Publication  400)  and,  in  thc«vent 
.  of  any  conflict  the  laws  of  the  state  of 
] ,  •  will  control.  If  this  Credit  expires 

during  an  interruption  of  business  as 
-  descpbed  in  Article  19  of  said  Publication  No. 


40a  the  bank  hereby  specifically  agrees  to 

effect  payment  if  this  Credit  is  drawn  against 

within  30  days  after  the  resumption  of 

business. 

Very  truly  yours. 

Issuing  Bank 

|FR  Doc.  90-21670  Filed  9-13-00;  8:45  am) 
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Proposed  Policy  Latter  on  Sarvica 
Contracting;  Invitation  for  Putrfic 
Comment 

AQENCv:  Executive  Office  of  the 
President  Office  of  Management  and 
Budget  Office  of  Federal  I^rocurement 
Policy. 

action:  The  Office  of  Management  and 
Budget  (OMB)  is  requesting  comments 
on  a  proposed  new  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter 
dealing  with  Service  Contracting. 

summary:  This  OFPP  Policy  Letter 
establishes  policy  for  the  Govenunent's 
acquisition  of  services  by  contract.  It 
promotes  quality,  economy  and 
innovation  through  the  use  of 
performance-based  contracting  methods. 

Each  year  the  Government  contracts 
for  a  significant  amount  of  services. 
During  FY  1980,  for  examine,  service 
contracting  amounted  to  over  $70 
billion.  However;  the  Government  may 
not  be  obtaining  sufficient  performance 
for  the  money  expended,  due  to  the  use 
of  inappropriate  contracting  methods. 

Problems  found  to  result  from  such 
inappropriate  methods  are: 

•  Unnecessarily  vague  statements  of 
work,  which  increase  costs  or  make  it 
diffictdt  to  control  costs; 

•  Insufficient  use  of  fixed  price  and 
incentive  fee  pricing  arrangements  for 
repetitive  requirements,  resulting  in 
increased  costs  and  poor  incentives  to 
improve  performance;  and 

•  Nonexistent  or  inadequate  contract 
administration  plans,  which  lead  to 
unauthorized  commitments  by  the 
Government  and  delayed  contract 
completion. 

Performance  based  service 
contracting  methods  should  improve  the 
Government's  ability  to  acquire  services 
of  the  requisite  quality  and  to  assess 
contractor  performance  and  price.  Such 
methods  focus  on: 

•  Defining  statements  of  woric  to 
describe  "what"  work  should  be 
performed  rather  than  "how"  it  should 
be  performed  This  approach  encourages 
bidders/offerors  to  develop  innovative, 
efficient  and  cost  effective  means  for 
performing  the  required  level  of  service. 
It  concentrates  on  achieving  results 


rather  than  on  documenting  a 
contractor's  activities.  "How  to" 
statements  of  vtoik  can  residt  in 
contractors'  complying  with  contractual 
requirements,  but  failing  to  accomplish 
the  desired  end  results. 

•  Developing  formal  measurement 
criteria  to  assess  actual  performance 
against  predetermined  performance 
standards.  Contractors  are  then 
assigned  full  responsibility  for  quality 
performance.  This  approach  facilitates 
the  use  of  fixed  price  contracts,  with  the 
concomitant  benefit  of  reducing  the 
Government's  risk  and  contract 
administration  burden.  Nonexistent  or 
inadequate  quality  assurance  plans 
make  it  impossible  for  the  Government 
accurately  to  assess  contractor 
performance  and  provide  effective 
incentives. 

•  Using  evaluation  and  selection 
procedures  which  emphasize  attracting 
the  most  competent  contractors  in 
addition  to  obtaining  the  lowest  price. 
Such  procedures  should  also  provide 
offerors  maximum  flexibiUty  in 
proposing  efficient  and  innovative 
methods  of  performance.  Inattention  to 
quality-related  factors  may  lead  to  the 
selection  of  contractors  with  marginal 
capability  who  submit  the  lowest  prices 
but  then  perform  at  unsatisfactory 
levels. 

•  Incorporating  incentive  provisions 
and  quality  assurance  deduction 
schedules  into  the  contracts  to  motivate 
contractors  to  perform  at  maximum 
efficiency.  Lack  of  such  terms  may 
discoitfage  the  most  competent  entities 
from  competing,  competitors  from 
dedicating  their  best  personnel,  or 
awardees  from  putting  forth  their  best 
efforts. 

In  view  of  the  diversity  of  services 
acquired  by  the  Government  no  one 
acquisition  methodology  or  set  of 
performance  based  contracting  methods 
can  be  universally  applied.  The  proper 
acquisition  strategy  depends  on  the 
level  of  expertise  needed,  the  agency's 
ability  to  state  its  requirements 
objectively,  and  the  contractor's  ability 
to  manage  the  risks.  However,  in 
implementing  performance-based 
service  contracting  methods,  the 
prevailing  strategy  for  many 
acquisitions  of  "lowest  price  and 
minimal  acceptable  quahty"  will  be 
replaced  by  an  approach  that 
emphasizes  quality  of  performance 
along  with  price. 

This  Policy  Letter  is  being  published 
pursuant  to  the  authority  of  section  6.(a) 
of  the  Office  of  Federal  Procurement 
Policy  Act  as  amended  (41  U.S.C  405). 
which  authorizes  the  Administrator, 
OFPP,  to  prescribe  Govenunent-wide  . 
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DATn:  Ciinimiti  —t  be  teeejved  «■ 
or  befiwe  NeimAer  19,  IMS. 
ABOHBOTK  CotnnentB  snoiuu  lie 
gubmltted  to  Ihe  Office  of  Management 
and  Bouset,  Office  of  Federal 
Procurement  Policy.  Room  9001.  New 
Exetutiye  Office  Bufldii<8. 785  TTth 
Street,  NW,  WaaSiiugton.  DC  20908. 
TOW  FMTTNn  MRMMATKM  CONTACT: 
Stanley  Kaii&nan.  Deputy  Associate 
Administrator,  Office  of  Federal 
Procuremeat  Policy.  725 17th  Street.  NW. 
Washiqglon,  DC  20603.  Tdephone  120Z) 
JK-V8BS. 
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1.  ftyimsMfcyUmrciebiihw 
policy  for  the  Gevenunent'a  acquiaitioaaf 

perfoimriaca  rmiiiwinnti  anrt  ilnarinrdsia 
riffini^g  tnatTMl  wqiiirpmrwU  aad  quaiity- 
assurance  ^roGedurea,  aad  in  source 
aelec6on.Hua  ^pproadi  provides  (he  meana 
to  enaun  that  the  appropriate  performance 
qunfty  level  ia  aoneveo.  trnd  vist  peynient  ia 
made  otif  for  aefvtoea  wni<s  HMsel  oontrstil 
atandaida. 

r  4«ehH£t)c  Tfaii  Mb7  Letter  ia  iasaed 
pursuant  to  aection  6(a)  of  the  Office  of 
Federal  ftBouremant  Pakcy  lOl^P]  Act  aa 
amended  coiified  at  41  U&C  section  405. 

3.  Definitions 

(a)  "Perfonnance^ased  contracting** 
means  vtractnring  all  aspects  of  an 
acijQoraoR  aiovM  ne  paipose  tn  uie  wonc  to 
be  pu<eiBwd  aa  upiiuaiMl  teeWier  the 
mannar  fay  «iMcfa  die  aMrk  ia  1o  he  tmrfimiiBd 

fU  '^Stt^aoaa"  mv  defiaed  aa  the 
perfonnaace«f  4daaitifiafaie  4aakB  cathar  than 
the  deliKery  at  an  and  item  of  jupply. 
"Services"  «Ise  Include  tasks  fliat  are 
delivered  under  a  contrat:t  Where  the  primaiy 
purpose  of  the  confraet  is  1o  provide  snppHet. 
For  the  put  puse  elf  Ara  Volicy  Letter, 
requiiraieilla  fwMMilfvcslieii  and  afohMert- 
engineer  i 

4. 

conlracta  for  a  significant  aawuataf  aenftees. 
Such  aarrtcaa  aage  bam  the  Toaline 
aiaiatenance  ef  laoilitiaB  or  cquipaienl  to 
highly  sophisticated  teduiical  and 
management  aariatance  activities.  Attempts 
to  apply  ujUliaCQng  laeQuMB  which  are 
inappFopnne  %0  ne  MTwoes  eefitg  eccfwreQ 
have  ^lleii  teealted  la  anssMtffsctery 


.lypB.CaaiiadI  types  aiaat 


agencyi 

General  Accounting  Office  Reporta.  J 
OFPP  studies.  These  reports  criticiaad 
unnecessarily  vague  statements  of  work. 
insulBdent  use  mBrmer  (Hidng 
arrangements,  the  lack  of  quantifiable 
peifuHBaBBeeHiHdaTda,awd  awtnaoe^fBaoy 
of  quality  assurance  suieailaaoe.  tta  aaaaf 
performance-based  service  contracting 
sMlhoda  aahaaoaa  ihe  Govsnynant's  ahibty 
to  acquire  services  of  the  requisite  quality 
and  to  ensure  adequate  contractor 
perfonnance. 

5.  ATfcy.  It  is  <he  yoficy  «f  the  Federal 
Government  that  (1)  agencies  use 
performance4>aaed  contracting  methods  to 
the  maxiaaai  aMiaatt  fnaticsMe  whea 
acqaUng  aanioaa,  aad  (9  apaadea  taaeWty 
selaol  afnuiiitiQn  aadooalraot  ateintatratian 
atrategies,  methoda,  and  techniques  that  beat 
acconunodate  the  requirementa.  In  addition, 
agencies  AsMluilf/fteaaa  of  <fd»er*aa 
peif anaaaoe^aaad  amtracftig  I 
when  aoqaMag  aenrleai 
afieotediiiaia1«es. 

(a)  Stntaaiant  of  waik.  Whan  ftepaiiag 
atatoflMBta  ^f  woiIl  aaaaciesahafl,  to  the 
maximaa  octant  ysaeioaUe.  deacaibe  dM 
wwk  ia  tanas  of  "Mhat"  ia  ta  ha  the  leqaiMd 
output  cathar  than  "how"  the  wodk  ia  to  he 
accompliahed. 

(b)  Quahty  assurance.  Agendas  shaH  to 
the  maximum  extent  piataitaMe,  assign 
uaatiacAoia  MR  feapansloMty  tor  qunty 

1. 


meaaanUe  tta..  to  tBna  af  ^priity. 
tim( 

and  sui  wilaBUi  ^aa  *»  faoilitalr  die 
assessment  ai  canlractor  perCnfmanre  and 
the  use  of  ferfbnnaoca  incentives  and 
deduction  sdiedides.  Agendes  shall,  to  the 
mannnnn  extent  piuLtiudtle.  avoid  relying 
on  Luiinjemnae  brg  intntsive  procesa- 
orientea  Bispection  ana  overaigtn  programs 
to  assess  contratilar  peifciiaaace. 

Id  Ti  i»  liiii  ycadarea.  Afsntk  s  shall 
use  campatilira  aafDlialinBS  fer  ao^aiaifions 
where  the  quality  «f|^erfafBiaaoe«ver  aad 
abave  the  HMniaMiB  acaptaUe  levei  will 
enhance  f|oi*"**y  mistiiHi  f  ^^^■"ipHffhmfv*  and 
be  worth  &e  increase  in  coireapondiag  cost 
This  approadi  will  apply  to  most  technical 
and  professional  services.  In  such  instances, 
contracting  activities  aliall  |pve  caseftd 
cefisiaerBtian  ta  Ocvetoping  evateafion  ana 
selecdoa  procedures  wfaidi  utilize  quality- 
related  factors  (e^.. ' 
capability).  Such  faotars  shall  j 
increased  emphasis  to  the  extent 
requirements  are  more  cftraplfx  «ad  less  able 
to  he  clearly  defined.  The  desired  relative 
importance  amoi)g  these  factocs  and  between 
^ese  factors  and  price  jhall  be  determined. 
Also,  taontical  levehng  and  tecnnicsn 
tranMiaian  aerva  ta  Aaoaurage  cunttactors 
from  proposing  innovative  medieda  tS 

problema,  apaoial  nttaatian  siMli  be  direclad 
to  limitii^ieppnrtaHitias  forafeioes  to 
<j<y«..i««  ^leir  jrnpffsalt  aad  submit  revisions 
hasadon  these  ^cnssions.  Sealed  bidding 
Shan  he  used  wrhen  the  goal  of  the  acquisition 
is  to  achieve  4ie  desired  seivius  at  ttie  lowest 
price  wMi  mtninam  stated  accvplsMe 
quality. 


can  faa  afajasMaaly  defoed 

of  petfomiance  Is  ■aaageahW.  ia 


wan  a  eMHBiM  eocapsBraMa  levn  et 
perfomnnoa  Mi  inta  fhis  categaiy.  For  an  A 
acquisitions,  performance-bared  Mateeieite 
cn  wafm  anct  measaraMa  pentynnafice 
standards  and  aBrrnHaace  jnans  ainll  tie 
derctoped  ana  fixae  pnca  wintiacta  slisffl  oe 
piefeiiedtnrer  oDSt  iBlnibaisement  contracts. 
Coii  leimuuisumeiA  contrtcts  are 
appropriate  for  servrces  ftat  can  aidy  be 
defined  in  general  terms  and  for  whidi  die 
risic  of  performance  is  not  reasoDabty 
manageable.  Complex  or  imique  services  for 
which  quality  of  performance  is  paramount 
frequently  fall  into  this  category. 
Furthermore,  to  the  maximum  extant 
practicable,  conlsacts  shall  iachidciBGeative 
provisions  to  ensure  that  contractors  are 
rewarded  for  good  performance  and  quality 
assurance  deduction  schedmes  to  distuuiage 
unsatisfactory  performance.  T^iese  provisions 
shaH  tie  Irased  on  measuremeat  against 
predetermined  performance  standards  and 
suiveifLmce  plans. 

te)  Repetitive  imjuiieinents.  When 
acquiring  services  whidi  previoosiy  have 
been  prmided  by  contrad.  agendes  shall 
rely  on  die  experience  ^ined  from  the  prior 
conlrad  to  incoiporate  performance-based 
acquisition  methods.  For  such  fotlow-on 
requirements,  statements  aS  work  shaH 
ftallier  descrfl>e  tlie  services  in  tenns  of 
"whaT  is  to  he  perfonned,  aad  performance 
standards  and  aorveiDance  plans  Aall  he 
more  definitive  fhan  those  for  the  prior 
acquiaitioB.  Where  approprialw,  canveraion 
from  a  coat  reimbursement  to  fixad  pdce 
arraaganeat  ahall  he  accomplished  aad. 
wtieiiet«rpassiUe,  incentive  provisians  and 
quiditi"  nttnrnriT  -^--J-- """  -"t.^^.J^  °i«°ii 
be  inteoduoed. 

(f)  Malt^aar  oantractiqg.  Agencies  with 
slaltilaiy  aaaltiyear  aatharity  shaH  coaaider 
the  uae  nfsndi  aotharity  whea  acquiring 
servicaa.  The  use  of  sach  antliority  will 
increase  oaaipetifieB  by  offering  a  nare 
stahle.  long  term  contracting  environment.  It 
wtfl  alaa«Boe«rage  offerors  to  invest  in  Ike 
development  and  implementatioB  of 
Buwsative  andcScieait  methods  of 
perfanaanoa  hy  anaaring  recoupment  of  these 
invaahaeats.  Sahoiiations  praposing  the  iise 
of  auritiyear  uaseiai  liim  shall  censider 

I LipMlillg  twntnir¥f  f^ft-^alf  in  tmntnin 

iaiiiiimiliii  sdadales.  Agendes  amat  inve 
suffidenl  hadgat  mdhonty  la  «a«er  snch 
chargaa.    ' 

%.  nmpamihiUlim. 

(a)  FedanlAoqsisiltonfteguiakiryCoHndL 
llie  Fadecal  Ac^aiattiaa  RefMatoiy  CaancM 
shall  ensaialhalCoverBnientwide 
regulattona  laaaidana  ta  the  pabcies 
estabiwhadhawin  est  pi  uaas^alsd  <n  <w 
first  ^aartarly  Fedssal  Ao^idaiMan  Oiranlar 
issued  m  days  aflar  (he  elfiactiaa  date  Ofthis 
PoIk^  tattac.  Ifaeaa  regidalians  AaU  iaduda 
a  framewaifciarindiiridaaayladailsB  iw 

ndnd,  typa<rfcR>M'*'adl.' " 


and  contrad  administration  techniques  to  fit 
the  requirement,  and  for  agencies  to 
document  the  reasonts)  for  not  using 
performance  based  contracting  methods  as 
prescribed  by  that  framewoik. 
.  (b)  Heads  of  agencies.  Heads  of  agencies 
shall  implement  the  policies  established 
herein  and  initiate  any  necessary  staff 
training  upon  tba  effective  date  of  this  Policy 
Letter. 

7.  Information  contact  For  information 
regarding  this  Policy  Letter  contact  Stanley 
Kaufman,  Deputy  Associate  Administrator. 
Office  of  Federal  Procurement  Policy,  725 
17th  Street  NW..  Washington,  DC  20503, 
telephone  (202)  305-6803. 

a  Effective  date.  This  Policy  Letter  is 
effective  30  days  after  the  date  of  issuance. 
Allan  V.  Burmaa 
Administrator. 

[FR  Doc.  90-21008  Filed  9-13-40: 8:45  am) 
Mixaw  cooc  sii»>ei-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Extension  of  SF  87 
Submittsd  to  OMB  for  Clearancs 

AOtffCV:  Office  of  Personnel 
Management. 


AcnoN:  NoticeL 


summary:  In  accordance  wiUi  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  tiiis  notice 
announces  the  reclearance  of  an 
information  collection.  Standard  Form 
87,  Fingerprint  Chart  is  completed  by 
applicants  for  Federal  positions 
throughout  the  Govenunent.  OPM  uses 
the  information  to  conduct  the  checks  of 
the  FBI  fingerprint  files  that  are  required 
by  Executive  Order  10450,  Security 
Requirements  for  Govenmient 
Employment,  itsued  April  27, 1953,  or 
required  or  au&orized  under  other 
authorities. 

It  is  estimated  that  51,000  individuals 
will  respond  aimually  for  a  total  burden 
of  10,200  hoius.  For  copies  of  this 
proposal  call  C.  Ronald  Trueworthy  on 
(202)  606-2261,j 

DATES:  Comments  on  this  proposal 
should  be  received  by  October  IS.  1990. 
ADDRESSES:  Send  or  deliver  comments 
to— Joseph  Lackey.  01^  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  &(ecutive  Office  Building 
MW..  Room  3285,  W^hington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peter  Garcia,  (202)  367-380a 
U.S.  Office  of  Personnel  Management. 
Constance  Beny  Newman, 
Director. 

|FR  Doc  90-21700  Filed  9-13-00;  8:45  am| 
eiLUNG  cooc  ssas-ot-ai 


OVERSIGHT  BOARD 

Oversight  Board  Meeting 

AOENCV:  Oversight  Board. 
ACTION:  Meeting. 


DATES:  Thursday,  September  20, 199a  2 
p.m.— 3  p.m. 

ADDRESSES:  Office  of  Personnel 
Management  Auditoritmi,  1900  E  Street 
NW..  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Casey,  Vice  President.  Office 
of  Public  Affairs,  Oversight  Board.  1777 
F  St  NW..  Washington,  DC  20232,  (202) 
786-0672. 

SIIPPLEMENTARY  INFORMATION: 

Discussion  Agenda: 

Result$  from  first  series  of  regional 
advisory  board  meetings. 

Closed  session  to  follow. 

Dated:  September  11, 1990. 
Diane  M.  Casey. 
Office  of  Public  Affairs. 
(FR  Doc.  90-21694  Filed  9-13^40;  8:45  am] 
aiUJim  cooc  2222-01-M 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rata  Of 
Exdse  Tax  for  Railroad  Retirement 
Supplementiri  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1, 1990,  shall  be  at 
the  rate  of  28  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1990,  33.5 
percent  of  the  taxes  collected  imder 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  66.5  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account 

Dated:  September  7. 1990. 


By  Aathorily  of  the  Board. 
Baatiioa  Eiafski, 
Secretory  to  the  Board. 
[FR  Doc  90-21630  Filed  9-13-40: 8:45  am) 
MUMQ  COOK  Tses-ewi 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
AppUeattons  for  Unlisted  Trading 
PrfvHeges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchangei 
Inc. 

September  10, 1990. 

The  above  named  national  sectirities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Acme-Cleveland  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
6205) 
Amdura  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
6206) 
Calton.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  Na  7- 
6207) 
Columbia  Savings  &  Loan 
Common  Stock.  $1.00  Par  Value  IFile  Na  7- 
6208) 
Crossland  Savings  FSB 
$1.8125  Cum.  Conv.  A  Preferred  Stock.  No 
Par  Value  (File  No.  7-6209) 
Esselte  Business  Systems 
Common  Stock,  $1  J»  Par  Value  (File  No.  7- 
6210) 
Caloob  (Lewis)  Toys 
Common  Slock.  $0.01  Par  Value  (File  No.  7- 
6211) 
Geneva  Steel 
Class  A  Common  Stock,  No  Par  Value  (File 
No.  7-6212) 
Georgia  Gulf  Corp. 
Common  Stock,  $OJn  Par  Value  (File  No.  7- 
6213) 
Home  Owners  Savings 
Common  Stock,  $OJn  Par  Value  (File  No.  7- 
6214) 
Interco,  bic 
Common  Stock,  $OJn  Par  Value  (File  Na  7- 
6215) 
LVI  Group 
Common  Stock,  $0.50  Par  Value  (File  No.  7- 
6216) 
Mesa  Offshore  Trust  UBI 
Common  Stock,  No  Par  Vahie  (File  Na  7- 
6217) 
Mlil  Group 
Common  Stock.  $0.10  Par  Value  (Pile  No.  7- 
6218) 
hiBLbic 
Common  Stock.  $0.10  Par  Value  (File  Na  7- 
6219) 
RTZ  Corp.  pic 
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American  Depesilaiy  Beceifite  (RUeNoi  7- 
6220) 
Royal  International  Optical 
Common  Stock,  $0.W  9st  V«lue  (Fite  No.  7- 
•221J 
United  Dominion  Industries.  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
«222j 
Vestron,  Ina 
CommaaSt»ck,SQin  Rar  Vatue(FileNo.7- 
6223) 
Heii»- Werner  Corp. 
Common  Stock.  liW  Iter  V«h»|File  Wo.  y- 
6224) 
SeiteLInc 
Common  Stitdt,  Sam  Par  Value  (Ffle  No.  7- 

Schult  Homes  Corp- 
Common  Stock,  No  Par  Value  (File  No.  7- 
6228) 

.lac 
iSlDik.mMfm\abMef!PiieSo.7- 
«227J 

Tbeae  seomties  are  listed  attd 
regiatered  on  one  or  more  oOrer  nationd 
seoHiSes  exchange  and  are  reported  in 
the  ooRSotidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
sidsrak  SB  or  before  October  1, 1990, 
written  data,  views  and  arguments 
concerning  the  above-referenoed 
eppKcafion.  I%r»on«  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  tiie 
Secnnttes  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  oppartwiiy  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  ti^xui 
all  &e  iakraatioD  available  to  it  that 
the  extensions  of  anlialed  traffing 
privileges  pursuant  «o  sack  applicatioBi 
are  ooasisteBt  with  the  maintenance  oF 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  <rf 
Market  Regulation,  pursuant  to  dekipalad 
aiUhori^. 

)oiiatlianG.Kats. 

Secretary. 

|m  Doc  2t781  Fled  »4S-40:  S.-45  am] 
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Solf-ftogulatory  Organization^ 
ApplcaUona  for  Uniatad  Tradtaig 
PrfVlagaa  and  Of  Opportunity  for 
llaiiina.  Mirtwait  Stodi  ExchMM*.  *»^ 

SeptenAer  10,  mo. 

The  above  named  natioaal  secanties 
exchaage  bas  filad  applications  with  Ae 
Securities  and  Exchange  Comjnissioa 
("Commission")  pursuant  to  seotion 
l^q(t)P^«fAit<i«ir^rptfe»ririia^ii 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
icHawnag  sacantnat 

Cn  FinanciaL  Inc 


Common  Stock.  WHkst  Asr  Value  (Fii« 
No.  7-6201) 
LG&E  Energy  Corp^ 
Common  Stodt.  'Without  Par  "Value  (File 
No.  7-6202) 
Transcontinental  Really  Investors,  Inc. 
Common  Stock,  $.01  Par  Value  (File  Ito.  7- 
6203) 
Gaiactic  Resources,  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
6204) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  oenaoltdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
saboiit  on  or  before  October  1, 1990, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desinng  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchai\ge  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opftortumty  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  £nds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protectioa  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Kegirfatioa,  poraaant  to  delegated 
authfliily. 

JonatlianCKata, 

Secretary. 

(FR  Doc  90-21732  Filed  9-13-90;  S}«S  ami 


lHaL  «•.  1C-«7731;  0ri-4S411 

September  7.  lasa 

Citiua^Mlta  Fund,  Inc^  Application 

AOHUCV:  Securities  and  fiscchaaee 
Commiasian  f  SEC"). 
ACIMMK  Notiee  ei  Appfication  for 
Deregistration  tmder  the  Investoienit 
Company  Act  of  t»40  ("MiO  Act"). 

AmjCAMT:  Qfius-Ddta  Fund.  bic. 
RELCVAMT  t»«a  ACT  ttCflONt:  Secfiott 

•UMMMnr«r«fvuoMiOK  Applicant 
seeks  aa  cnder  dadaring  thai  il  baa 
ceaaed  to  be  an  iuwcsUacut  ooaipaay. 
nuNQ  MOC:  IW  app&oalion  vvas  filed 
onAa«a8t2.1981. 


An  mucii  giafrtuig  (he  application  will  be 
iasuediadeas  fhe  SBC  tnxlet*  a  hearing, 
intapeaveo  persons  may  Tannest  a 
hearing  %y  witting  to  dnfffiCs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  requeat  pfln«naUy  «r  by 


mail.  Hearing  reqwests  sboald  be 
received  by  ^  SBC  by  5:30  p.m.  en 
October  4, 1990,  and  -^onld  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  aa  affidavit  or, 
for  laM^ers.  a  certificate  of  sarrice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasoa  £ar 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
heanng  may  request  mtificatton  by 
writTT^g  ■to  the  SECs  Secretary. 

ADDRESaES:  Secretafy.  SEC  450  5th 
Street  NW.,  Washington.  DC  20540. 
Applicaat,  575  Fifth  Avenoe,  17th  Floor, 
New  Yoik,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACR 

Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  sommary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public;  Reference  Branch  or  Ae  SECs 
commercial  copier  at  (WM)  231-3282  pn 
Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant,  an  open-end  investment 
cojnpaay  organized  as  a  Maryland 
coiporation,  registered  under  die  1940 
Act  oa  }une  Z7. 1985,  and  filed  a 
registration  statesaent  on  Fonn  N-lA 
under  the  1940  Act  and  the  Secorities 
Act  of  1933  wilh  respect  to  ma  indefiaite 
number  of  shares  on  Septesaber  27,  t9B5. 
which  M>9Btratioa  statement  was  sever 
declared  elective.  Applicant  privately 
placed  2,723.405  of  its  shares  with  four 
overseas  institatianal  investors  on  jidy 
2. 1985,  June  19. 18B7,  and  Jaly  1,  tflSB. 

2.  Oa  fanuaiy  tO.  1990,  Applicant's 
board  af  4k  ttims  paaaed  a  resolution 
calling  for  the  dissolution  of  Applicaat 
Ob  the  asoe  date,  all  (rf  Applicant's 
shaieholderB  ooasenled  to  sach 
dissolutiaa.  and  on  Fehniaiy  1, 1990,  all 
shaaehoUers  tedcifwd  their  shares.  At 
the  time  of  the  Uquidating  distribatian, 
Applicant's  net  aaset  vahie  per  share 
was  ^008  npresentiitg  aa  aggregate  aet 
asset  value  of  $lA.372J5aoa 

3u  Applicant  retains  no  assets  and  aU 
expenses  associated  with  the  liquidation 
will  be  paid  by  its  iaveatment  adviaec 
BV  Capital  Maoagemeat  Inc  a 
subsidiary  of  Bayeriaohe  Varaiasbahk.  a 
West  German  bank. 

4.  Applicant  ■"♦'»'^''  to  dissalve  ander 
Maryland  corporate  law.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding  and  has  no 
remaining  shareholders.  Applicant  is  not 
engaged,  nor  praposes  to  engage,  in  any 
business  activities  other  4)aB  ^  ~ 


necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  90-21733  Filed  9-13-00;  8:45  am] 

BILUNQ  CODE  SOIS-OI-M 


[RaL  Na  10-17792;  911-4342] 

Citiua-Epsilon  Fund,  bie^  AftpReation 

September  7, 1990. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

appucant:  Citius-Epsilon  Fund,  Inc.' 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATE:  The  application  was  filed 
on  August  2, 1990. 

HEARING  OR  NOTIFICATION  OF  HEAMNM: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4, 1990,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificatioa  by 
writing  to  the  SECs  Secretary. 
ADDRCtaEa:  Sacretary,  SEC  450  5di 
Street  NW..  Washington.  DC  206^ 
Applicant  S75  Fifth  Avenue,  17th  Floor. 
New  York.  New  York  10017. 
FOR  FURTNBR  MTORMATION  CONTACT: 
Barbara  Chretien-Oar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Retaliation). 
aUPPLBMENTAMY  INFORMATION,  llie 
following  is  a  summary  of  die 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  the  SECs 
commercial  copier  at  (800)  231-3282  (in 
Maryland  (301)  258-4300). 


Applicant's  Rapraaantstinni 

1.  AppUcanl  an  open-end  investment 
company  organised  as  a  Maryland 
corporation,  regiatered  under  the  liMO 


Act  on  Jime  27, 1985,  and  filed  a 
registration  statement  on  Fona  N-lA 
under  the  1940  Act  and  die  Secorities 
Act  of  1933  with  respect  to  an  indefinite 
number  of  shares  on  September  27, 1985, 
which  registration  statement  was  never 
declared  effective.  Applicant  privately 
placed  800,000  of  its  shares  with  two 
overseas  institutional  investors  on  July 
2,1985. 

2.  On  January  10, 1990,  Applicant's 
board  of  directors  passed  a  resolution 
calling  for  the  dissolution  of  Applicant 
On  the  same  date,  both  of  Applicant's 
shareholders  consented  to  such 
dissolution,  and  on  February  1, 1990,  all 
shareholders  redeemed  their  shares.  At 
the  time  of  the  liquidating  distribution. 
Applicant's  net  asset  value  per  share 
was  $9.96  representing  an  ag^egate  net 
asset  value  of  $11,956,267. 

3.  Applicant  retains  no  assets  and  all 
expenses  associated  with  the  liquidation 
will  be  paid  by  its  investment  adviser, 
BY  Capital  Management  Inc.,  a 
subsidiary  of  Bayerische  Vereinsbank,  a 
West  German  bank. 

4.  Applicant  intends  to  dissolve  under 
Maryland  corporate  law.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding  and  has  no 
remaining  shareholders.  Applicant  is  not 
engaged,  nor  proposes  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc  90-21734  Filed  B-13-00:  8:45  am] 
anjJNa  cooc  sois-st-a 


[RaL  No.  1C-177S3,  Intarnational  Oartas,  IM. 
No.  ISO.  Fla  Na  812-76651. 

September  7. 1990. 

Exal  Umltad;  AppncaHon 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (^940  Act"). 

appucant:  Exel  Limited. 

RELEVANT  1940  ACT  RECTiONa:  Section 

6(c). 

aUMMARV  OF  APPUCATION:  Applicant 

seeks  an  order  exempting  it  from  all 

provisions  of  die  1940  Act  in  connection 

with  die  offering  and  sale  of  its  equity 

and  debt  securities  in  the  United  States. 

FlUNO  DATE:  The  application  was  filed 

on  Joly  24, 108a  and  aaiendad  oa  August 

31, 199a 


HEARING  OR  NOTIFICATION  OP  I 
An  order  granting  the  a|q>lication  wdl  be 
issaed  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  «vritmg  to  the  SECs 
Secretary  and  serving  Applicant  widi  a 
copy  of  the  request  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4, 1990,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

AOORESEES:  Secretary,  SEC  450  5di 
Street  NW..  Washington.  DC  20549. 
Applicant,  c/o  Edward  Hansen.  Cahill 
Gordon  &  Reindel.  80  Pine  Street  New 
York,  New  York  10005. 
FOR  FURTHER  MPORMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  the  SECs 
commercial  copier  at  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  Cayman  klands 
corporation  and  an  insurance  holding 
company  engaged  in  the  general 
insurance  business  through  its  wholly- 
owned  Bermuda  subsidiary,  X.L 
Insurance  Company.  Ltd.  ("X.L"). 
Applicant's  assets  consist  almost 
entirely  of  all  of  the  capital  stock  of  XX. 
and  it  has  no  other  business  operation. 

2.  Applicant  believes  that  X.L  is  the 
largest  insurance  company 
headquartered  in  Bermuda.  At  May  31, 
199a  its  net  assets  were  $995.5  million. 
X.L  writes  general  liability,  directors' 
and  officers'  and  professional  liability 
insurance  above  certain  minimum 
attachment  points.  For  the  fiscal  year 
ending  November  3a  1989,  X.L's 
premium  income  was  $338.1  million, 
/^^jplicant  has  109  shareholders,  all  of 
whom  are  policyholders  of  X.L  except 
for  six  employees. 

3.  Applicant's  insurance  operations 
are  subject  to  regulation  and  supervisioa 
in  Bermuda.  X.L  is  organizing  a 
subsidiary  in  the  Rep^ic  of  Ireland 
which  wdl  conduct  general  insurance 
baainesa  in  the  Eon^jean  Community 
and  wbidi  arid  ba  s«ib)act  to  regalatioa 
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and  supervision  in  Ireland  as  an 
insurance  company.  The  insurance  laws 
and  regulations  of  each  country  impose 
minimum  solvency  and  liquidity  or 
reserve  standards  and  auditing  and 
reporting  requirements.  The  regulatory 
bodies  (barged  with  administering  these 
laws  have  broad  powers  to  supervise, 
investigate,  and  intervene  in  the 
business  operations  of  insurance 
companies.  Applicant  intends  to 
maintain  its  insurance  operations  in 
Bermuda  and,  following  commencement 
of  business,  in  the  Republic  of  Ireland. 

4.  In  order  to  permit  certain  of  its 
shareholders  to  seU  their  shares, 
Applicant  wishes  to  register  such  shares 
under  the  Securities  Act  of  1933  for  offer 
and  sale  in  tbe  United  States.  Thus,  the 
initial  public  offering  of  AppUcant's 
shares  would  be  made  pursuant  to  an 
underwritten  secondary  public  offering. 
In  the  longer  term.  Applicant  wishes  to 
have  access  to  the  United  States 
securities  and  capital  markets  and  may 
seek  to  offer  and  sell  equity  or  debt 
securities,  in  addition  to  the  proposed 
secondary  public  offering. 

Applicant's  Legal  Analysis 

5.  Applicant  maintains  that  granting 
the  requested  exemption  is  necessary  or  . 
appropriate  in  the  public  interest 
because  compliance  with  the  1940  Act 
would  be  incompatible  with  the  conduct 
of  an  insurance  business.  If  the 
exemption  were  denied.  Applicant 
woald  have  no  access  to  the  United 
States'  Hnancial  markets  and  United 
States  investors  would  be  deprived  of  a 
potentially  valuable  investment 
opportunity. 

6.  Applicant  submits  that  granting  the 
requested  relief  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  Applicant's  , 
insurance  business  is  conducted  in  a 
regulatory  environment  comparable  to 
the  one  in  which  United  States 
insurance  companies  operate,  and 
Applicant's  investors  thus  would  have 
the  protection  afforded  by  the 
applicable  regulatory  bodies  in  each 
country  in  which  Applicant  operates.  In 
addition,  investors  would  receive  the 
protections  provided  by  the  registration 
and  disclosure  provisions  of  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934. 

Applicant's  Conditioa 

As  a  condition  to  the  requested  relief. 
Applicant  will  comply  with  the  proposed 
amendments  to  Rule  6c-9  under  the  1940 
^ct  as  they  are  currently  proposed  by 


the  SEC,  and  as  they  may  be 
reproposed,  adopted  or  amended.* 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maisarat  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  90-21735  Filed  9-ia-flO:  8:45  am] 
MIXMa  COOC  tOM-OI-ll 


IR«L  No.  35-25147] 

Filing*  Under  the  PutMlc  Utility  Holding 
Company  Act  of  1935  ("Act") 

September  7, 1990. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
appHcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  pubUc  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
October  1, 1990  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  pC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  address(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(3),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Utilities  Associates  (70-6583) 

Eastern  Utilities  Associates  ("EUA"), 
One  Liberty  Square,  P.O.  Box  2333, 
Boston,  Massachusetts  02107,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  pursuant  to 
sections  6(a),  7  and  12(c)  of  the  Act  and 
Rule  50(a)(5)  thereimder. 

By  orders  dated  December  6. 1979 
(HCAR  No.  21329).  May  5, 1981  (HCAR 


'  Applicant  hai  Bled,  as  an  exhibit  to  the 
applicant,  an  executed  copy  of  Form  N-6C9.  as  it  is 
presently  proposed  to  be  amended,  and  will  refile 
such  form  whien  it  is  adopted. 


No.  2210316),  November  1. 1982  (HCAR 
No.  22685),  September  14, 1984  (HCAR 
No.  23421),  May  6, 1986  (HCAR  No. 
24087)  and  November  17, 1988  (HCAR 
No.  24747),  the  Commission  authorized 
EUA  to  issue  and  sell,  through 
December  31. 1990.  up  to  3.8  million 
shares  of  its  common  stock  under  EUA's 
Dividend  Reinvestment  and  Common 
Share  Purchase  Plan  ("Plan"),  under  an 
exception  from  competitive  bidding. 
Conmion  stock  to  be  issued  and  sold  by 
EUA  under  the  Plan  would  be 
authorized  but  unissued  shares,  and 
EUA  reserved  the  right  to  purchase  such 
shares  on  the  open  market.  As  of  August 
15, 1990.  EUA  has  issued  and  sold 
3.660.336  shares  of  its  authorized 
common  stock  under  the.  Plan. 

EUA  now  proposes  to  issue  and  sell, 
throu{^  December  31. 1992.  the  139,664 
shares  of  common  stock  remaining  of 
the  3.8  million  shares  previously 
authorized  and  up  to  an  additional  1 
million  shares  of  its  common  stock 
under  the  Plan.  Common  stock  issued 
and  sold  by  EUA  under  the  Plan  will  be 
either  authorized  but  unissued  shares  or 
shares  purchased  by  EUA  on  the  open 
market  EUA  proposes  to  issue  and  sell 
the  shares  of  its  common  stock  under 
the  Plan  under  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  60  under  subsection  (aK5) 
thereunder. 

Consolidated  Natural  Gas  Company  (70- 
7286) 

Consolidated  Natural  Gas  Company 
("Consolidated").  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199.  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  filed  under 
sections  6(a),  7, 9(a),  10  and  12(c)  of  the 
Act  and  Rule  42  thereimder. 

By  orders  dated  October  30, 1986 
(HCAR  No.  24224)  and  December  20. 
1988  (HCAR  No.  24781).  Consolidated 
was  authorized,  through  December  31. 
1990,  to  purchase  on  the  open  market  up 
to  4  million  shares  of  its  outstanding 
common  stock.  $2.75  par  value 
("Common  Stock"),  and  to  reissue  bom 
time-to-time  the  purchased  shares  held 
as  treasury  stock.  As  of  June  30. 1990. 
Consolidated  purchased  1,576.800  shares 
of  Common  Stock  at  an  average  price  of 
$35.26,  leaving  an  additional  2,423,200 
authorized  to  be  purchased,  and 
reissued  339,389  shares  of  Common 
Stock  held  as  treasury  stock  to 
Consolidated's  employee  benefit  plans. 

Consolidated  now  proposes  to 
purchase,  through  December  31. 1993, 
the  remaining  2.423,200  shares  of  the  4 
million  shares  of  Common  Stock 
previously  authorized,  and  to  reissue 


from  time-to-time  the  purcliased  shares 
held  as  treasury  stock  for  general 
corporate  purposes  and  to 
Consolidajied'*  employee  benefit  piaat. 

American  Eleekit:  PovsOTGompaBy  faic 

(70-771^ 

Coiambos  Southern  Power  Company 
("CSPC"),  215  North  Front  Street 
Columbus,  Ohio  43215,  an  electric 
public-utility  sobstdiary  company  of 
American  Bectric  Power  Company,  Inc.. 
1  Riverside  Plaza.  Columbus,  Ohio. 
43215.  a  registered  holding  compuiy. 
and  its  wholly  owned  sutwidiary 
company,  Simoo  Inc.  ("Simoo"),  have 
filed  an  application-dedaration  under 
sections  6(a)(2),  7  and  12(c)  of  the  Act 
and  Rule  46  tfaareunder. 

By  order  dated  )mie  5, 1967  (HCAR 
No.  24405),  the  Commission  authorized 
CSPC  to  acquire  a  promissory  note  from 
Peabody  Coal  Company  ("Peabody")  in 
connectioB  with  tlie  sale  of  certain  real 
property  interests  and  fixed  assets  by 
CSPC  to  Peabody.  As  a  result  of  diis 
transaction.  Simco  presently  has  cash 
and  accounts  receivable  far  in  excess  of 
its  foreseeable  capital  needs. 

Simco  now  proposes  to  amend  its 
Amended  Articles  of  Incorporation  to: 
(1)  Reduce  the  par  value  of  its 
authorized  shares  of  common  stock  to 
$0.10  per  share;  (2)  change  each  of  its 
outstanding  shares  of  common  stock, 
par  value  $100  per  share,  into  a  common 
share,  par  value  $0.10  per  share;  and  (3) 
reduce  the  stated  capital  of  its  common 
stock  to  $9,000.  In  addition,  Simco 
proposes  to  declare  and  pay  to  CSPC 
dividends  out  of  paid-in-capital  from 
time-to-time  until  the  aggregate  amount 
of  such  dividends  equals  $4.5  million. 

For  ttie  CoimaiHioa,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autb<Nity. 
Matiml  R  Md'ariand. 
Deputy  Secretary. 
FR  Doc.  80-21734  Piled  9-13-90:  B:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requhewentt  tJnder  0MB  Review 

ACnON:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


in  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  UJSXI 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval  and  to  publish  a 
notice  in' the  Federal  Kegisler  notifying 
the  public  ihat  the  agency  has  made 
such  a  subndssion. 


Mrrat:  Comments  should  be  sdmittted 
within  30  days  of  this  paddicatiaa  in  the 
igister.  If  you  intend  to 
it  but  cannot  ptepan  oamments 
proay)tly.  jdease  adviee  tiM  OMB 
Revie%ver  and  the  Agency  Clenance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83).  supporting  statement  and  other 
documents  atribmitted  to  GMB  for  review 
may  be  obtained  from  the  Agency 
Cleaianoe  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  RNrrHKR  INFORMATION  CONTACT: 

Agency  Clearance  Officer.  William 

Cline,  SmaU  Business  Administration. 

1441  L  Street  NW..  room  200. 

Washington,  DC  20416,  Telephone: 

(202)653-6538. 
OMB  Reviewer  Gary  Waxman.  Office 

of  Infoimation  and  Regulatory  Affairs, 

Office  of  Management  and  Budget 

New  Executive  OfiSoe  Building, 

Washington,  DC  20503. 
Title:  Loan  Closing  Documento. 
Form  Nos:  SBA  Forms  147, 148, 159. 16a 

160A,  52gA,  928, 1059. 
Frequency:  On  occasion. 
Description  of  Respondents:  SBA  Loan 

Applicants. 
Annual  Responses:  17,000. 
Annual  Burden:  51,000. 

Title:  Settlement  Sheet 
Form  Mm:  SBA  Form  1050. 
Frequency:<ya  occasion. 
Description  of  Respondents:  SBA.  Loan 

Applicants. 
Annual  Responses:  17  jOOO. 
Annual  Burden:  34,000. 
William  Cline, 

Chifif,  Administrative  Information  Branch. 
[FR  Doc.  90-21750  Filed  »-13-flO:  8:4S  am] 
wujNa  coos  sies-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

summary:  Under  the  provisions  of  the 
Paperwori(  Reduction  Act  (44  U.SXL 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
reoOTdkeeping  requirements  to  OMB  for 
review  and  approval  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Relator.  If  you  intend  to 
comment  but  cannot  prepare  comments 
proeipdy.  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 


COPHR  Reqaest  isr  dearaaoe  (SJ'.  flS|. 
supporting  statement  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  Aie 
OK^B  iCe^ewer. 

FOR  FUNTMRR  MRORMATIOM  CONTACIt 

Agency  Clearance  Officer  Williara 

Cline,  SmaH  Business  Administration. 

1441  L  Street  NW.,  room  ZOa 

Washington.  DC  20416,  Telephone: 

(202)  653-853& 
OMB  Reviewer  Gary  Waxman,  Office 

of  Information  and  Regulatory  Affsirs. 

Office  of  Management  and  Budget 

New  Excutive  Office  Building, 

Washington,  DC  20503. 
r/f/e:  Supplemental  Guaranty 

Agreement— Preferred  Lender 

Program. 
Form  No.:  SBA  Form  1347. 
Frequency:  hveraixal&j.  • 
Description  of  Respondents:  SBA 

Preferred  Lenders. 
Annual  Responses:  200. 
Annual  Burden:  300. 
Title:  Lender  Transcript  of  Account 
Form  No.:  SBA  Form  1149. 
Frequency:  On  occasioiL 
Description  of  Respondents:  SBA 

quaranty  lenders. 
Annual  Responses:  3.482. 
Annual  Burden:  3,^2. 
Title:  Disaster  Home/Business  Loan 

Inquiry  Record. 
Form  No.:  SBA  Form  70a 
Frequency:  On  Occasion. 
Description  of  Respondents:  Applicants 

for  SBA  Disaster  Assistance  as  a 

result  of  Administratively  declared 

disasters. 
Annual  Responses:  1,057. 
Annual  Burden:  267. 
Title:  Contract  Progress  Report  of 

Certificate  of  Con^tency. 
Form  No.:  SBA  Form  104A.i 
Frequency:  Monthly. 
Description  of  Respondents:  Small 

Business  Contractors. 
Annual  Responses:  12,000. 
Annual  Burden:  6,000. 
Title:  Small  Business  Investment 

Companies — accountant's  Opinions. 
Form  No~  n/a. 
Frequency:  Armually. 
Description  of  Respondents:  Small 

Business  Investment  Companies. 
Annual  Responses:  399. 
Annual  Burden:  1.556. 
William  Cline. 

Chief,  AdmiBtatrative  Informatioit  Branch. 
(Fit  Doe.  Ofr-nTSl  Piled  »-19-«0: 8:45  4un) 
SNJJMS  OOOC  ( 


Federal  Resister  /  Vol.  55.  No.  178  /  Friday.  Sentember  14.  1980  /  Notices 


37998 


Federal  Regtoter  /  Vol.  55,  No.  179  /  Friday.  September  M.  1980  /  Nottoe^ 


Federal  Register  /  Vol.  55.  No.  179  /  Friday.  September  14.  1990  /  Notices 37WW 


SMALL  BU8NIESS  AOyiNtSTRATlON 
[UeciiM  Na  09/09-024S] 

License  Surender;  Crotspoint 
Investm^t  Corp. 

Notice  is  hereby  given  that  Crosspoint 
Investment  Corporation,  One  First 
Street,  Los  Altos,  CA  94022,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Crosspoint 
Investment  Corporation  was  licensed  by 
the  Small  Business  Administration  on 
September  26, 1979. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  bcfense  was  accepted  on  August 
13, 1990  and  accordingly,  all  rights, 
privileges  and  franchises  derived  there- 
from have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  August  31, 1990. 
Bmnard  KnUk. 

Associate  Administrator  for  Investment 
[FR  Doc  90-21752  Filed  9-13-90;  8:45  am] 
I  cops  •a2»4i-it 


SIIAU  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting, 
PiiMc  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting 
at  9  a.m.  on  Wednesday,  September  26, 
1990,  at  the  Days  Inn,  900  East  Main 
Street,  Meriden,  Connecticut  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  or  others  present 

For  further  information,  write  or  call 
Michael  P.  McHale,  District  Director, 
U.S.  Small  Business  Administration,  330 
Main  Street,  Hartford,  Connecticut 
06106.  telephone  (203)  240-4670. 

Dated:  September  5. 1S9Q. 
lean  M.'Nowak,  '.'>.''. 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  90-21753  Filed  9>13-fl0: 8>15  am) 


12  p.m.  on  Thursday,  October  4, 1990,  to 
12  noon  on  Friday,  October  S,  1990,  at 
the  Holiday  Inn,  1-75  at  Exit  33,  Cordele, 
Georgia,  to  discuss  soch  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Wilfred  A.  Stone,  District  Director.  U.S. 
Small  Business  Administration,  1720 
Peachtree  Road,  NW.,  6th  Floor,  Atlanta, 
Georgia  30309,  phone  (404)  347-4749. 

Dated:  Septeml)er  5. 1990. 
)ean  M.  Nowalt. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  9»-21754  FUed  9-13-00;  8^46  am] 
BKISM  cooc  MM-ai-a 


Region  V  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Coimcil,  located  in  the  geographical  area 
of  Indianapolis,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Tuesday, 
October  16, 1990.  at  the  North  Meridian 
Inn,  1530  North  Meridian  Street 
Indianapolis,  Indiana,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Robert  D.  General,  District  Director,  U.S. 
Small  Business  Administration,  429 
North  Pennsylvania  Street  suite  100, 
Indianapolis.  Indiana  46204-1873,  phone 
(317)  226-7275. 

Dated:  September  5. 1990. 
Jean  M.  Nowali, 

Director,  Office  of  Advisory  Councils. 
[FH  Doc.  90-21755  Filed  9-13-90;  8:45  am) 


Region  IV  Advisory  Council  Meeting, 
PubicMeeting 

The  U.S.  Small  Business 
Administration  Region  tV  Advisory 
Council,  located  in  the  geographical  area 
of  Atlanta,  will  hold  a  public  meeting  at 


Region  IV  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Louisville,  will  hold  a  public  meeting 
from  9:30  a  jn.  to  3  p.m.  on  Tuesday. 
October  2, 1990,  at  the  Executive  West 
Hotel  Louisville.  Kentucky,  to  discoM 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
William  Federiiofer.  District  Director. 
U.S.  Small  Business  Administration.  600 
Dr.  Martin  Luther  King,  Jr.  Place,  room 
188,  Louisville,  Kentudky  40202,  phone 
(502)582-5971. 


Dated  September  S,  1990. 
lean  M.  Nowalc 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  90-21756  Filed  9-13-90;  8:45  am] 
BNJJNO  COOC  S0»-01-M 


Region  IV  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Jackson,  will  hold  a  public  meeting 
ht)m  9  a.m.  to  2  p.m.  on  Friday. 
September  21, 1990,  at  the  Biloxi  Beach 
Motor  Inn.  Biloxi.  Mississippi,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Jack  Spradling,  District  Director,  U.S. 
Small  Business  Administration,  101 
West  Capitol  Street,  suite  400,  Jackson, 
Mississippi  39201,  phone  (601)  965-5371. 

Dated:  Septeml>er  5, 199a 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  90-21757  Filed  9-13-90;  8:45  am) 
BIUINQ  COOE  SOSS-OI-M 


Region  IV  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geogrsphical  area 
of  Charlotte,  will  hold  a  public  meeting  ' 
at  1  p.m.  on  Monday.  September  24. 
1990,  at  the  Radisson  Hotel.  Asheville. 
North  Carolina,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  further  information,  write  or  call 
Gary  A.  Keel,  District  Director,  U.S. 
Small  Business  Administration,  222 
South  Church  Street  suite  300, 
Charlotte.  North  Carolina  28202.  phone 
(704)  371-6561. 

Dated  September  5, 199a         ..  \    ^l- 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Coundla^     .      , 
(PR  Doc.  90-21758  Filed  9-13-90;  84S  am]    t 
^SKLSW OOOC «as4t-M      '  :  .  :.     .,-■'.  I  ' 
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Rkgkm  IV  Advisory  CouncN  Meeting. 
PubOe  Meeting 

The  U.S.  Small  Business 
Administration  R^on  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Columbia,  will  hold  a  public  meeting 
at  10  a.m.  on  Wednesday.  October  10, 
1990,  at  Hook's  Restaurant  6008 


Highway  501.  Conway,  South  Carolina, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present  : 

For  further  information,  write  or  call 
John  C.  Patrick.  Jr..  District  Director.  U.S. 
Small  Business  Administration.  Post 
Office  Box  2786.  Columbia.  South 
Carolina  29202.  phone  (803)  765-5339. 

Dated:  September  0, 1990. 
Jean  M.  Nowak,    . 
Director,  Office  of  Advisory  Councils. 
[FR  Doc.  90-21759  Filed  9-13-90;  8:45  am] 
SHJJNO  COOC  SOM-Ot-«l 


Region  I  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council.  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
at  10:30  on  Thursday,  September  27. 
1990,  at  Suzannas  Restaurant  (Lague 
Inn).  Berlin.  Vermont  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  or  others  present 

For  further  information,  write  or  caU 
Keimeth  A.  Silvia,  District  Director,  U.S. 
Small  Business  Administration.  Federal 
Building,  87  State  Street  P.O.  Box  605. 
Montpelier,  Vermont  05602,  telephone 
(802)  828-4422. 

Dated:  September  11, 199a 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doa  90-21760  Filed  9-13-90;  8:45  am] 
snxiNQ  COOC  so2S-m-ii 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[COD  90-056] 

Towing  Safety  Advisory  Conmiittee; 
Meeting  j  I 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463:  S  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Towing 
Safety  Advisory  Committee  (TSAC).  The 
meeting  will  be  held  on  Thursday. 
November  1, 1990,  in  the  Britannia  Room 
of  the  Hotel  Queen  Mary,  Long  Beach, 
CA.  The  meeting  is  scheduled  to  run 
from  9  a.m.  to  5  p.m.  Attendance  is  open 

to  the  pablic.  Thie^agenda  follows:  

1.  Subcommittee  Reports       ;' 

(a)  Personnel  Manhinig  andlicensing 

(b)  TUg-Bttrge'Consttuctio<t ' 


Certification  and  Operations 

(c)  Port  Facilities  and  Operations 

(d)  Personnel  Safety  and  Workplace 
Standards 

2.  Other  Topics  of  Discussion 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  TSAC  Executive  Director  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
material  should  be  submitted  to  the 
Executive  Director  by  October  22. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jo  Pensivy,  Executive  Director. 
Towing  Safety  Advisory  Committee, 
room  2414.  U.S.  Coast  Guard 
Headquarters  (G>MP-4).  2100  Second 
Street  SW..  Washington.  DC  20593-0001, 
(202)  267-1406. 

Dated  September  6, 1990. 
J  J}.  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  90-21773  Filed  9-13-90;  8:45  am] 
SILUNO  COOe  4S10-14-M 


Federal  Aviation  Administration 

System  Capacity  Advisory  Committee 
Meetings 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  System  Capacity 
Advisory  Committee  Meeting. 

summary:  Notice  is  hereby  given  of  the 

first  meeting  of  the  System  Capacity 

Advisory  Committee. 

DATES:  The  meeting  will  be  held 

October  4-5. 1990.  from  9  a.m.  to  noon 

and  from  1  p.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 

the  MacCracken  room.  800 

Independence  Avenue,  SW.,  Wshington. 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  System  Capacity  and 
Requirements  (ASC).  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  202-267-3784. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L  92-4iS3; 
5  U.S.C  A|^.  U),  notice  is  hereby  giveii 
of  a  meeting  of  the  System  Capacity 
Advisory  Oomraittee  to  be  held  at  die 
Federal  Aviation  Administrstlon.' 
Washington,  DC.   • 


The  agenda  for  the  October  4-5, 1990. 
meeting  is  as  follows: 

1.  Report  of  the  Subconunittee  on 
aviation  System  Capacity  of  the 
Research,  Engineering,  and 
Development  Advisory  Committee. 

2.  Report  of  the  Working  Groups: 

(a)  Technology. 

(b)  Airport  Development 

(c)  Finance. 

(d)  Noise. 

Attendance  at  the  October  4-5 
meeting  is  open  to  the  interested  public 
but  limited  to  space  available.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  statements 
or  obtain  information  should  contact 
James  McMahon  in  the  Office  of  System 
Capacity  and  Requirements,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  202- 
267-3784. 

Issued  in  Washington.  DC.  September  la 
199a 

Edward  T.Hairis.' 
Director  of  System  Capacity  and 
Requirements. 

[FR  Doc.  90-21600  Filed  9-13-ea  8:45  am] 
SHUNQ  COM  4S1»-19-M 


DEPARTMENT  OF  THE  TREASURY 

Date:  September  la  190a 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder 
the  Paperwoi^  Reduction  Act  of  198a 
Public  Law  96-511.  Copies  of  the 
submissionfs]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

U3.  Customs  Service 

OMB  Number  1515-0032 

Form  Number  CF  5125 

Type  of  Review:  Extension 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  for  Fishing  Vessel  and 
Certification,  pf  Use  .    .  ,. 


/  VoL  56.  No.  179  /  Friday.  Scptembcf  14,  1990  /  WbtJcet 
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Z>g»enp<kMi:The  docnnwnt  to  used  by 
the  master  of  fishing  veaidt  for  die 
cobditioDaUy  free  witlidrawal  of 
supplies  to  be  used  daring  the  voyage 
from  bonded  warehouses.  It  aUows  for 
consecutive  arrivals  in  the  United 
States.  It  is  also  used  to  certify  the 
proper  disposition  of  these  sxxppBea. 

Respondents:  Businesses  or  other  for- 
profit  SmaU  bosinesset  or 
organizations 

Estimated  Number  of  Respondents:  500 

Estimated  Burden  Hours  Per  Response: 
Smmvtes 

Fivquaicy  (^Response:  On  occasioa 

Estimated  Total  Reporting  Burden:  42 
hours 

Clearaoce  Officer.  Dennto  Dore  (202) 
535-81287,  U&.  CustcHns  Service. 
Paperwork  Management  Branch, 
Room  6318. 1301  ConstitutiCMi  Avenoe. 
NW^  Wa^ington.  DC  2022S. 

OMB  Reviews:  Milo  Sundertiaaf .  (202) 
395-0880,  Office  of  Management  and 
Budget,  Room  3001.  New  Execntive 
Office  Building.  Washington.  DC 
20503. 

LoislCHoOaiKl, 

Departmental  Reports  Management  Officer. 

[FR  Doc  90-21686  Filed  S-13-flO;  8:46  ami 
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PuMe  Infonnatfon  CoBectkM 
e«|iiireinenu  auunnina  id  (/mb  tot 


Date  September  7.  ISSO. 

The  Department  of  Treasury  has 
submitted  the  followtng  puUic 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  tmder 
the  Paperwori(  Redaction  Act  of  1980, 
Public  Law  96-511.  Copies  (^  the 
8ubmissi(Hi(s)  may  be  obtained  by 
calling  the  Treasury  Bureao  Clearance 
Officer  Usted.  Comments  regarding  dus 
information  ctrilection  slwuld  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  die 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0078 

Form  Number  IRS  Form  9066 

Type  of  Review:  Revision 

Title:  Generic  IRS  Customer  Satisfaction 
Questionnaire 

Description:  The  data  coDected  will  be 
used  to  get  an  indicati<m  of  whether 
the  IRS  is  providing  satisfactmy 
service  to  its  customers,  the 
taxpayers.  This  information  will  be 
used  by  IRS  managers  to  determine  if 
current  programs  and  service  are 
me'>ting  taxpayers'  needs.  The  need 


for  further  evahatioii  of  onr  service 

and  programs  wiD  be  indicated  by  diis 

enorL 
Respondents:  Individuals,  Farms, 

Businesses  or  other  forprofit  SauSS. 

businesses  or  oiganizations 
Estimated  Number  cf  Respondents: 

2501000 
Estimated  Burden  Hours  Per 

Respondent:  3  minutes 
Freqaeaacy  of  Response:  On  occasion 
Estimated  Total  Reporting  Borden: 

12,500  hours 
Clearance  Officer  Garrick  Shear,  (202) 

535-4297,  Internal  Revenue  Service. 

Room  5571. 1111  ConttitDtion  Avemie 

NW..  Washingtim,  DC  20224. 
OMB  Reviewer  Mik>  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget.  Ro<HD  3001.  New  Executive 

Office  Building.  Washington.  DC 

20503. 
LoislCHoDand. 

Departmentai  R^wrts,  Management  Officer. 
(FR  Doc.  SO-21633  nied  9-1»-«0;  »<5  am) 
BNJJNQ  CODE  MSO-Ot-H 


PubHc  Information  CoBecMon 
Reqidrementa  Suboilttad  to  OMB  for 
Review 

Septemlier  10, 199a 

The  Department  of  Tyeasnry  has 
submitted  the  f<dk>wing  public 
information  collection  requirement(s)  to 
OMB  for  reveiw  and  clearance  under 
the  Paperwork  Redut^itm  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  r^arding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  die 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Intnnal  Revenue  Service 

OMB  Number  1545-0067 

Form  Number  IRS  Forms  1040-ES.  104O- 
ES(NR)  and  1040-ES(Espanol) 

Type  of  Review:  Revision 

Title:  Estimated  Tax  for  Individuals  (3 
forms):  (1)  U.S.  Citizens  and 
Residents;  (2)  For  Nonresident  Aliens; 
and  (3)  For  Use  in  Puerto  Rico  (in 
Spanish) 

Description:  Form  1040-ES  is  used  by 
individulas  (including  self-employed) 
to  make  estimated  tax  payments  if 
their  estimated  tax  due  is  $500  or 
more.  IRS  uses  die  data  to  credit 
taxpayers  accounts  and  to  determine 
if  the  estimated  tax  has  been  property 
computed  and  timely  paid. 

Respondents:  Individuals  or  households 


Estimated  Number  ofRespon^nts/ 
Recordkeepers:  14.563,250 

Estimated  Burden  Hoars  Per 
Resp<mdettt/Recordkeeper 
Recordkeeping,  1  hr.,  25  min. 
Learning  about  the  law  or  the  form,  18 

min. 
Preparing  the  form,  1  hr.,  2  min. 
Copying,  assembling,  and  sending  the 
form  to  IRS,  10  ndn. 

Frequency  of  Response:  Qnarleriy 

Estimated  Total  Reporting/ 
Recordkeeping  Burdau  119,563.243 
houra 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.  Washii^trai.  DC  20224. 

OMB  Reviewer  Milo  Sunderiiauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Buildfaig,  Washington,  DC 
20503. 

LoistCHollaMl, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  90-21634  Filed  S-ia-Mk  8:45  «■) 
BtUNMOOOK' 


Offtee  of  Thrift  SupOTvialon 
INe.  90-16701 

Applications  for  Permission  To 
Organize  a  Federal  Savings 
Association 

September  5, 1990. 

AQENCV:  Office  of  Thrift  Supervision. 

acnoic  Notice. 

summary:  The  public  is  advised  that  the 
Office  of  Thrift  Supervision  (OTS)  has 
submitted,  with  revisitm,  an  informatitm 
collection  request  "Applications  for  . 
Permission  to  Organize  a  Federal 
Savings  Association"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  chapter  35). 

The  information  provided  on  this 
application  will  be  used  by  the  OTS  to 
evaluate  the  application  in  li^  of 
appropriate  regulatory  criteria  and  to 
determine  wheth^  the  a|q>lication 
nieets  ehgibility  requirements.  Anyone 
desiring  to  organize  a  Federal 
association  must  submit  an  application. 
We  estimate  it  wiD  take  approximately 
145  hours  per  respondent  to  complete 
the  infmination  collection. 
DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  October 
1, 1990. 

AOORESSES:  Comments  regarding  the  , 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 


Management  and  Budget,  Office  of 
Information  and  Regidatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Office  of  Thrift 
Supervision. 

The  Office  of  Thrift  Supervision 
would  appreciate  commenters  sending 
copies  of  their  comments  to  the 
information  contact  provided  below. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  die  Office  of  Thrift 
Supervision  address  given  below: 
Director,  Information  Services  Division, 
Communications  Services,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552.  Phone:  202^16- 
2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  L  Hausch,  Financial  Analyst 
Corporate  Activities  Division,  (202)  906- 
7488,  Office  of  Thrift  Supervision,  1700  G 
Sheet  NW.,  Washington.  DC  20552. 

By  The  Office  of  Thrift  Supervision. 
Timothy  Ryan, 
Director. 
[FR  Doc.  90-21628  Filed  9-13-90;  8:45  am] 

BIUJNG  CODE  STSMI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob|ects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  )une  27, 
1985  (50  FR  27393,  )uly  2, 1965).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Islamic  Art  and 
Patronage:  Selections  from  Kuwait"  (see 
list '),  imported  from  abroad  for  the 
temfrarary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie ).  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202/619-6875,  and  the  address  is  U.S. 
Information  Agency.  310  Fourth  Street  SW.,  room 
700,  Washington,  DC  20547. 


listed  exhibit  objects  at  die  Walters  Art 
Gallery,  Baltimore,  Maryland,  beginning 
on  or  about  December  9, 1990  to  on  or 
about  February  17, 1991,  die  Kimbell  Ai  t 
Museum,  Fort  Worth,  Texas,  beginning 
on  or  about  March  16, 1991  to  on  or 
about  May  12, 1991,  the  Emory 
University  Museum  of  Art  and 
Archaeology,  Atianta,  Georgia, 
beginning  on  or  about  )une  19, 1991  to  or 
or  about  September  23, 1991,  the 
Virginia  Museum  of  Fine  Arts. 
Richmond.  Virginia,  beginning  on  or 
about  November  4, 1991  to  on  or  about 
January  19, 1992,  and  the  Saint  Louis 
Museum  of  Art,  Saint  Louis,  Missouri, 
beginning  on  or  about  February  15, 1992 
to  on  or  about  April  11. 1992,  is  in  the 
national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Renter. 

Dated:  September  10, 1990. 
Allieito ).  Mora, 
General  Counsel. 

[FR  Doc.  90-21675  Filed  9-13-90;  8:45  am] 
■KiMa  COM  taie-oi-H 
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This  section  of  lh»  FEDERAL  REGtSTB) 
contains  nolic<i  of  moolinss  pufaisfisd 
under  the.  "Gooemmant  in  the  Sunshine 
Act  (Pub.  L  94-400)  5  U.S.C.  552b(eX3). 


>  DA-re  11:30  a.111..  FHday. 
September  14^  1990. 

PtACB  2033  K  SU  NW..  Washington. 
DC  8th  Flow  Hearing  Room. 

STATUS:  Closed. 

MArrsus  TO  Bs  coNstocncoc 

Enforcement  Mattecs. 

CONTACT  PERSON  TOR  MOne 
information:  Jean  A.  Webb.  254-6314 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  90-21900  FOed  9-12-00(  12:34  pa) 
■Hxaia  cooc  sssi-ei-M 

FEOERAL  COMMUNICATIONS  COMMISSION 

Septeinl>er  12. 1900. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  Usted  l>elow  on 
Wednesday,  September  19. 1990.  which 
is  scheduled  to  commence  at  9:00  ajn.^ 
in  Room  856.  at  1919  M  Street.  NW. 
Washington  DC 

Item  No..  Bureau,  and  Subject 

1 — Conunon  Carrier— Title:  PoUcy  and  Rules 
Concerning  Rates  for  Dominant  Carriers 
(CC  Docket  No.  87-313),  Report  and  Order. 
Summary:  The  ConuniMion  will  consider 
the  adoption  of  a  Report  and  Order  that 
provides  a  new  incentive-based  system  of 
regulating  local  exchange  carriers 
banning  January  1, 1991. 

2— Common  Carrier— Title:  Represcribing  the 
Authorized  Rate  of  Return  for  Interstate 
Services  of  Local  Exchange  Carriers  (CC 
Docket  80-624),  Order.  Summary:  The 
Commission  will  consider  the  adoption  of 
an  Order  represcribing  the  authorized 
unitary  rate  of  retiun  for  the  interstate 
services  of  local  exchange  carriers. 

3 — Chief  Engineer— Title:  An  Inquiry  Relating 
to  Preparation  for  the  International 
Telecommunication  Union  World 
Administrative  Radio  Conference  for 
Dealing  with  Frequency  Allocations  in 
Certain  Parts  of  the  Spectrum.  (Gen.  Dodiet 
No.  80-554)  Summary:  The  Commission 
will  consider  whether  to  adopt  a  Second 
Notice  of  Inquiry  in  this  proceeding. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 


Commission  to  cmnpiete  apinrcquiate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab.  OfBce  of  Public  Affairs, 
telephone  number  (202)  632-5060. 

Issued:  Septcmbo- 12. 190a 
Federal  CoaumniiGstians  Conunissiaa. 
DQBBe  K*  oeetcjT. 
Secretary. 

[FR  Doc  90-21937  Filed  9-12-901;  3:44  pm] 
■Mxsw  coot  sns-sK 


September  12.  ISOa 

Tbe  Federal  Cmnmunicatiais 
Commission  will  hold  a  Closed  Meeting 
in  Room  814  on  the  subjects  listed  below 
on  Wednesday.  September  19,  ISOa 
following  the  C^n  Meeting,  mdiicb  is 
scheduled  to  conunence  at  9:00  ajn..  in 
Room  856.  at  1919  M  Street  NW.. 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — General  Comsel — FurAer  action  in  the 
Chicago,  lUinois,  UHF  television 
comparative  renewal  proceeding  (MM 
Docket  No.  83-575, 83-576). 

2— General  Counsel— Application  for  review 
in  the  Mount  Vernon,  Indiana  FM 
proceeding  (MM  Docket  No.  88-84). 

3--General  Counsel — ^Application  for  review 
fai  the  Bradenton,  Florida,  comparative  TV 
proceeding  (Docket  No.  87-532). 

4--General  Counsel — ^Eight  Applications  for 
Review  in  the  Orlando,  Florida  television 
proceeding  (MM  Docket  No.  85-216). 

These  items  are  closed  to  tbe  public 
because  they  concern  Adjudicatory 
Matters.  (See  47  CFR  0.603(j).) 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
Managing  Director  and  members  of  his  staff 
The  Secretary 

General  Counsel  and  members  of  his  staff 
Director,  Office  of  Public  Affairs  and 
members  of  his  staff 

Action  by  the  Commission  September 
7. 1990.  Chairman  Sikes;  Commissioners 
Quello,  Marshall.  Barrett,  and  Duggan 
voting  to  consider  these  matters  in 
closed  session. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commissicm  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-505a 


ktoed:  September  12, 190a 
Federal  Communications  Commission. 
Doona  R.  Searcy. 
Secretary. 

[FR  Doc.  90-21938  Filed  9-l>90;  3:44  pm) 
MJJNG  COOE  sris-ei-ii 


INTER>AMERKAN  FOUNDATION  I 

Meeting 

TIME  AND  date:  September  27. 1990, 

5:30-9:00  p.m. 

place:  1515  Wilson  Boulevard.  Fifth 

Floor,  Rosslyn.  Virginia  22209. 

STATUS:  Open  exc^t  for  the  pwtion 
specified  as  closed  session  as  provided 
in  22  CFR  1004.4. 
MATTERS  TO  BE  CONSKIEREOe 

1.  Approval  of  May  2, 1990,  Board  Meeting 
Minutes. 

2.  Approval  (rf  Revised  By-Laws. 

3.  Designation  of  Board  of  Directors' 
Presidential  Search  Committee  and 
Discussion  of  Search  Procedures.  Closed 
Session  as  provided  in  22  CFR  Part  1004.4. 

4.  Designation  by  Chairman  of  Interim 
President. 

5.  Review  of  Board  Travel  Policy  and 
Procedures. 

6.  Recommendations  and  Discussion  of 
SPTF  Disbursements  in  Nicaragua. 

7.  Discussion  of  proposed  FY  1992  Budget. 

8.  President's  Report. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Charles  M.  Berk. 
Secretary  to  the  Board  of  Directors.  (703) 
841-3812. 

Dated:  September  10, 199a 
Charies  M.  Berk. 
Sunshine  Act  Officer. 
[FR  Doc.  90-21946  Filed  9-12-00;  3:44  pm) 
■NXNM  COOE  702S-01-« 

LEOAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting;  Notice 
TIME  AM)  DATE:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  September 
23-24. 1990.  The  meeting  will  commence 
at  1:00  p.m. 

PLACE:  The  Oxford  Alexis  Hotel,  1600 
Seventeenth  Street,  The  Sage  Room. 
Denver.  CO.  30a-628-5400. 
STATUS  OF  MEETING:  Open  [A  portion  of 
the  meeting  may  be  closed,  subject  to  a 
vote  by  a  majority  of  the  Board  of 
Directors,  to  discuss  personnel, 
privileged  or  conHdential,  personal, 
investigatory  and  litigation  matters 
under  die  Government  in  the  Sunshine 
Act  [54  U.S.C.  552b  (c)  (2).  (4),  (5),  (7). 


and  (10)  and  45  CFR  1622.5  (a),  (c).  (d). 
(e).  (0.  and  (h)]. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  AgnKla. 

2.  Approval  of  Minutes. 
— YiAy  30, 1990    i 
—August  9. 1990 1 

3.  Welcoming  Remarks  by  FVederic  K. 

Conover,  President,  Colorado  Bar 
Association. 

4.  Chairman's  Remarks. 

(a)  Status  Report  on  Reauthorization, 
Appropriatioat  and  Confirmation 
Hearings. 

(b)  Discussion  of  Future  Board  Meetmg 
Schedule. 

(c)  Report  on  Symposiam  of  Twenty-Five 
Years  of  Federally  Funded  Legal 
Services. 

(d)  Committee  Selection. 

5.  President's  Report. 

(a)  Status  Report  on  the  Corporation. 

(b)  Report  on  Redaction  ia  Funding  of 
California  Raral  Legal  Assistance. 

6.  Discussion  and  Consideration  of 

Reauthorization  and  Reform  Proposals. 

7.  Report  on  Budgetary  Matters. 

(a)  Discusison  of  Corporation's  Fiscal  Year 
(FY)  1990.  ConMidated  Operating 
Budget 


(b)  Status  of  FY  1991  Appropriations. 

(c)  Discussion  of  Proposed  FY  1992  Budget 
Mark. 

CONTACT  PERSON  FOR  MORE 
information:  Maureen  R.  Bozell, 
Executive  Office,  (202)  863-1839. 

Date  Issued  September  12. 19aa 
Maureen  R.  Bozell, 
Corporation  Secretary. 
[FR  Doc.  90-21952  Filed  9-12-00;  3:45  pm] 
MUMQ  COOE  TSGe-er-w 

RESOLUTION  TRUST  CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  on  Tuesday,  September  18. 1990 
beginning  at  2  p.m.  to  consider  the 
fodowing  matters: 

Summary  Agenda: 

No  substantive  discussioo  of  the  foUowiog 
items  is  anticipated.  These  matters  will  be 


resolved  with  a  siagle  vote  wriimm  ■  member 
of  the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

A.  Memorandum  re: 
Proposed  Amendments  to  the  Bylaws  of  the 
Resolution  Trust  Corporation. 

Diacossion  Ageada: 

A.Reportre: 
SuBBiisBion  of  Pinal  Report  leguikfiiig  0ie 
Review  of  tite  1900  PSLIC  ^Mistance 
Agreements. 

The  meeting  will  be  held  in  the 
Auditorium  of  the  RTC  Building  located 
at  801— 17th  Street  NW„  Washington. 
DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282. 

Dated:  September  11, 1990. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr.. 
Executive  Secretary. 
[FR  Doc.  90-21834  Filed  9-11-90;  4:57  pm] 
BIUJNO  CODE  srt4-eMi 


BEST  COPY  AVAILABLE 


Corrections 


UMI 


This  tedion  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
pubfehed  Presidemial,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

•  CFRPart3 

[DoefcetNaWMMO] 
RINO579-AA20 

Animal  Welfare:  Standards 

Correction 

In  proposed  rule  document  90-19223 
beginning  on  page  33448  in  the  issue  of 
Wednesday.  August  15, 1990,  make  the 
following  corrections: 

On  page  33492.  in  the  first  column,  in 
the  2^  line,  after  "animals  held  for", 
add  "quarantine.  Several  commenters 
requested  that  we  define  the  word'*. 

On  page  33504.  in  the  first  column,  in 
the  fiMi  tine  from  the  bottom.  "Current" 
should  be  added  before  "8  3.85(b)". 

On  page  33505.  in  the  first  column, 
beginning  in  the  10th  line,  delete  "that 
the  nonhuman  primates  were  provided 
water^writhin  diat  4  hours  before". 

S3J   [Corrected] 

On  page  33514.  in  the  first  column,  in 
S  3.3(b).  in  the  ninth  Une  add  "doors" 
between  "windows"  and  "vents". 

§3.7   [Coneeled] 

On  page  33516,  in  the  third  column,  in 
§  3.7(c)(4).  in  the  sixth  line  "official" 
should  read  "officials". 

{X10   (Coneded} 

On  page  33517.  in  the  first  colunm.  in 
.  1 3.10(a).  on  the  13th  Une  "steam" 
should  read  "stream"  and  on  the  l5th 
line,  "stream"  should  read  "steam". 

BRjjNa  cooE  isosei-o 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Groundfish  and  Crab  Fisheries  of  the 
Bering  Sea  and  Aleutian  Islands  Area, 
Groundfish  Fisheries  of  the  GuH  of 
Alaska,  and  Pacific  Halibut  Fisheries 
Off  the  State  of  Alaska 

Correction 

In  notice  document  90-19964  begmning 
on  page  34724  in  the  issue  of  Friday, 
August  24, 1990.  make  the  following 
correction: 

On  page  34725.  in  the  first  column,  the 
last  line  of  the  first  full  paragraph 
should  read  "effective  in  January  1992." 

■NJJNe  COM  1Mlft«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratkm 
[Dockellto.«0IMI2751 

Barr  Laboratories,  Inc.;  Proposal  To 
Refuse  To  Approve  Abbreviated  New 
Drug  Applications  for  Con^igated 
Esbogrens  Tablets;  Opportunity  for  a 
Hearing 

Correction 

In  notice  document  90-19864  beginning 
on  page  34613  in  the  issue  of  Thursday, 
August  23, 1990,  make  the  following 
corrections: 

1.  On  page  34616.  in  the  second 
colunm,  in  the  second  complete 
paragraph,  in  the  seventh  line,  the 
citation  should  read  "21  U.S.C. 
355a)(7)(B)(i)". 

2.  On  page  34617,  in  the  first  column, 
in  the  second  paragraph,  in  the  sixth 
line.  "Bhavanani"  should  read 
"Bhavnani". 

3.  On  page  34618.  in  the  last  line  of  the 
first  column.  "Director  of*  should  read 
"Division  of. 

4.  On  the  same  page,  ui  the  third 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  Mfte  citation  should 
read  "21  U.S.C.  355(j)(3)(A)",  and  in  the 


third  from  last  line  "21  U.CS."  should 
read  "21  U.S.C". 

MUNta  COOE  1MS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Program  Announcement  and 
PropMed  Funding  Priority  for 
Cooperattve  Agreements  for  Area 
Health  Education  Center  Programs 

Correction 

In  notice  document  90-21290  beginning 
on  page  37562  ui  the  issue  of 
Wednesday,  September  12, 1990,  make 
the  following  correction: 

On  page  37563,  in  the  second  column, 
under  special  considciiation  por 
FISCAL  YEAR  1  SSI  in  the  fifth  line 
remove  "disadvantaged". 

MUMS  cooi  1S0»«1« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatkm  AdministratkMi 

14CFRPart91 

(Docket  Na  26327;  Notice  No.  90-211 

RIN  2120^0)59 

Operation  Over  the  High  Seas  and 
Within  the  North  Atlantic  Minimum 
Navigatkm  Performance  Specification 
Airspace 

Correction 

In  proposed  rule  document  90-20793 
beginning  on  page  36592  in  the  issue  of 
Wednesday.  September  5, 1990.  in  the 
first  column,  under  "DATES".  "January  3, 
1990"  should  read  "January  3. 1991". 

BNJJNa  CODE  1«06-01-O 


Friday 

Stptembw  14,  1S90 


Part  II 

Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Part  524 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Central  Inmate 
iilonitoring;  Final  Rule 
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DEPARmENT  OF  JUSTICE 


Of 


28  CFR  Part  524 


Control,  Custody.  Care,  TrMtment  and 
Instniction  of  Imnatea;  Central  hmurte 
Monitoring 


:  Bureau  of  Prisons.  lustice. 
action:  Final  rule. 


;  In  this  document  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Central  Inmate  Monitoring.  The  Bureau 
of  Prisons  monitors  and  controls  the 
transfer,  temporary  release,  and 
community  activities  of  certain  inmates 
who  present  special  needs  for 
management  Changes  in  this 
amendment  include  a  clarification  of  the 
two  types  of  Witness  Security  Cases, 
changes  in  eligibihty  criteria, 
clarification  of  clearance  procedures, 
and  nomenclatiire  and  editorial  changes. 
This  amendment  is  intended  to  update 
provisions  of  the  Central  Inmate 
Monitoring  program  and  to  ensure  the 
continued  safe  and  orderly  running  of 
Bureau  institutions. 
iFracnVE  DATC  September  14. 1990. 
ftPDWlllH  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  760, 320 
First  Street.  NW..  Washington.  DC 
20534. 

Fon  RmTHCR  mronMATKNi  contact: 
Roy  Nanovic.  Office  of  General  Counsel 
Bureau  of  Prisons,  phone  (202)  307-3062. 
'-  tUFMnKNTARV  MTOIIMATION:  The 

Bureau  of  Prisons  is  amending  its  rule  on 
Central  Inmate  Monitoring.  A  final  rule 
on  this  subject  was  published  in  the 
Federal  Register  May  20, 1982  (47  FR 
22002]  .and  was  amended  in  the  Federal 
Re^star  ]me  11. 1984  (49  FR  24105).  For 
the  convenience  of  the  reader,  the  entire 
text  of  the  rule  is  being  published.  A 
summary  of  the  changes  follows. 

In  the  second  sentence  of  i  524.70.  the 
word  "approval"  is  revised  to  read 
"clearance"  to  reflect  Bureau  procedure. 
In  t  524.71  the  phrase  "Community 
Programs  Managers"  is  revised  to  read 
"Community  Corrections  Managers"  to 
reflect  that  change  in  title.  In  S  62472. 
paragraph  (a)  is  revised  to  incorporate 
the  provisions  of  former  paragraphs  (a) 
and  (b).  Former  paragraphs  (c)  through 
(i)  of  1 524.72  become  paragraphs  (b) 
throu^  (h).  New  S  524.72(b)  is  revised  to 
remove  the  reference  to  RICO 
conviction  and  to  raise  the  dollar  figures 
for  monetary  value  of  the  offense  used 
to  determine  eligibility  from  $1,000,000 
and  $SO(MXn  to  $5.00a000  and  $1.00a000 
respectively.  In  |  S24.72(e)  the  heacfing 
"Disruptive  groups"  is  revised  to  read 
"Security  threat  groups",  the  phrase 


"any  penal"  is  replaced  by  "either  state 
or  federal  penal",  and  in  Oie  last 
sentence  the  word  "disruptive"  is 
revised  to  read  "security  threat".  These 
terminology  changes  specify  more 
accurately  the  basis  for  this  central 
inmate  monitoring  assignment  New 
i  524.72(g)  is  revised  to  include 
assignment  for  inmates  for  whom  there 
is  no  identifiable  threat  but  who  are  to 
be  separated  at  the  request  of  the 
Federal  Judiciary  or  Federal  prosecutors. 
New  i  524.72(h)  is  revised  to  include 
assignment  for  members  of  a  terrorist 
group  with  a  potential  for  violence,  and 
also  to  revise  the  phrase  "paragraphs 
(aHh)"  to  read  "paragraphs  (aUg)". 

In  S  524.73(a)  the  phrase  "Community 
Programs  Manger"  is  revised  to  read 
"Coinmunity  Corrections  Manager".  To 
reflect  current  Bureau  procedure. 
S  524.73(a)  specifies  that  classification 
takes  effect  when  proper  notification  is 
made.  This  ordinarily  means  when 
appropriate  entries  have  been  made  into 
the  Bureau's  computer  system.  Section 
524.73(b)  identifies  the  case  manager  as 
the  person  responsible  for  ensuring 
notification  is  made  to  the  affected 
inmate.  This  had  been  the  responsibility 
of  the  institution's  CIM  coordinator.  This 
paragraph  now  also  specifies  that 
witness  security  cases  will  be  notified 
through  a  commitment  interview.  In 
S  624.73(b),  the  phrase  ".  with  the 
original  form  placed  in  the  inmate 
privacy  folder"  is  removed  to  reflect 
current  Bureau  procedure.  Former 
paragraph  (c)  of  S  524.73  is  designated 
'  as  paragra^  (d),  and  a  new  paragraph 
(c)  is  added  which  specifies  that 
unsentenced  inmates  in  pre-trial  custody 
do  not  require  notification.  Inmates  in 
pre-trial  custody  may  receive  a 
classification  for  reasons  of  security. 
Notification  to  the  inmate  of  this 
classification  serves  no  practical 
purpose,  as  it  is  made  solely  for 
management  purposes  and  has  no 
adverse  effect  on  these  inmates.  For 
example,  an  unsentenced  inmate's 
access  to  community  activities  remains 
under  the  control  of  the  court.  In  new 
paragraph  (d).  references  to  interim  and 
final  classification  are  removed  in  order 
to  reflect  current  Bureau  procedure. 
References  in  this  paragraph  (d)  to 
placing  the  original  form  in  the  inmate 
privacy  folder  are  also  removed. 

Section  524.74  on  CIM  classifications 
is  revised  to  incorporate  provisions  of 
former  SS  524.74  and  524.76  on  final  and 
interini  CIM  classifications,  and  specific 
references  to  final  and  interim 
classifications  are  deleted  fi'om  the 
revised  section.  This  reflects  current 
Bureau  procedures.  Paragraph  (a]  of  new 
S  524.74.  is  revised  to  state  that  an 
inmate's  participation  in  the  Department 


of  Justice  Witness  Security  Program  is 
voluntary.  Paragraph  (d)  of  new  {  524.74 
derives  from  paragraph  (a)  of  former 
f  624.75.  and  states  that  the  Central 
Office  is  the  reviewing  authority  for  all 
future  separation  cases  for  witness 
security  cases.  Paragraph  (e)  of  new 
S  524.74  allows  for  the  classification  of 
pre-trial  inmates  as  central  inmate 
monitoring  cases.  The  intent  of  such 
classification  is  to  provide  for  the 
protection  of  designated  pre-trial 
inmates.  Paragraph  (f)  of  new  {  524.74 
derives  from  paragraph  (d)  of  former 
f  524.75,  and  further  specifies  that  an 
inmate  not  notified  of  a  change  in  the 
classification  by  the  reviewing  authority 
within  60  days  from  the  date  of  the 
initial  notification  may  consider  the  CIM 
classification  final.  Paragraph  (b)  of 
former  §  524.75  is  no  longer  necessary 
because  Bureau  procedure  does  not 
include  provision  for  interim 
classification.  Appeal  procedures 
referred  to  in  paragraph  (b)  are  now 
covered  in  new  §  524.77.  Paragraph  (c)  of 
former  S  524.75  is  incorporated  into  new 
S  524.74(d). 

Former  §  524.76  is  redesignated  as 
§  524.75.  New  S  524.75  is  amended  in 
paragraph  (a)  by  revising  the  word 
"approval  to  read  "clearance",  in 
paragraph  (b)(1)  by  adding  the 
parenthetical  phrase  "(including  satelUte 
camp,  except  as  provided  for  in 
paragraph  (e)(1)  of  this  section)",  in 
paragraph  (b)(2)  by  revising  the  phrase 
"community  treatment  centers"  to  read 
"community  corrections  centers,"  and  in 
paragraph  (d)  by  revising  the  phrase 
"Inmate  Monitoring  Branch"  to  read 
"Inmate  Monitoring  Section",  and 
includes  "escorted  trips"  as  requiring 
Central  Office  clearance.  Paragraph  (e) 
of  former  9  524.76  is  modified  as  new 
S  524.75(e)(1)  and  now  specifies  the 
Warden  may  give  clearance  for  transfer 
of  sole  separation  cases  to  sateUite 
camp  of  the  Warden's  institution, 
paragraph  (f)  of  former  S  524.76  is  now 
covered  in  new  S  524.75(c),  (d)  and 
(e)(4).  paragraph  (g)  of  former  §  524.76  is 
hicorporated  into  new  §  524.75(f), 
paragraph  (h)  of  former  §  524.76  is 
incorporated  into  new  9  524.75(e)(2)  and 
(f),  and  paragraph  (i)  of  former  9  524.76 
is  removed  as  this  procedure  is  no 
longer  necessary,  since  new  9  524.76(c) 
sets  forth  the  standard  for  clearance. 
Section  524.75(e)(3)  allows  the  Warden  ' 
to  give  clearance  for  local  furlough 
medical  trips  (day)  for  state  prisonera 
and  separation  cases,  and  9  524.75(e)(5) 
allows  the  Warden  to  give  clearance  for' 
temporary  release  for  local  one  daiy 
writs  to  the  United  States  Marshals  for 
witness  security  cases.  New  9  524.75(g) 
specifies  that  inmates  in  pretrial  status. 


who  are  classified  solely  under  the    -  '^> 
separation  assignment  only  require  " 
review  by  the  Wiirden  or  designee  for 
temporary  or  permanent  releases. 

In  new  9S24;7e  (formerly  9  524.77)^  the 
first  sentence  of  j^aragraph  (a)  is  revised 
to  eliminate  overly  specific  details 
relating  to  program  review.  The  intent  of 
the  paragraph  is  unchanged.  Paragraph 
(b)  of  new  9  524.7i8  is  revised  to  clarify 
that  participation  in  the  Department  of 
Justice  Witness  Security  Program  is 
voluntary;  and  to  incorporate  the 
nomenclature  change  for  the  Central 
Office  Inmate  Monitoring  Section.  In 
new  9  524.77  (formerly  9  524.78), 
references  to  interim  and  final 
classifications  are  removed  to  reflect 
current  Bureau  procedure,  and  in  the 
last  sentence  the  word  "complaints"  is 
revised  to  read  "appeals"  for  the  sake  of 
clarity.  New  9  524.77  also  provides  that 
witness  security  cases  may  choose  to 
address  their  concerns  directly  to  the 
Inmate  Monitoring  Section,  Central 
Office,  rather  than  use  the 
Administrative  Remedy  Procedure. 

In  new  9  524.78  (formeriy  9  524.79),  the 
heading  is  revised  to  read  "CIM 
classification  of  recommitted  ofFenders", 
and  references  to  parole/mandatory 
release  violation  or  new  conviction  are 
removed  as  being  redundant  In 
paragraph  (c)  of  new  9  524.78,  the  case 
manager  is  identified  as  the  person 
responsible  for  ensuring  the  inmate  is 
provided  notification  of  classification 
actions,  and  the  reference  to  interim 
classification  is  deleted. 

Because  these  changes  impose  no 
further  restrictions  on  inmates  and  deal 
with  agency  procedures  designed  to  help 
ensure  the  continued  protection  of 
inmates,  the  Bureau  finds  good  cause  for 
exemption  from  the  provisions  of  the 
Administrative  ftocedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemalidng,  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  Cited  address. 
These  comments  will  be  considered,  but 
will  receive  no  response  in  the  Federal 
Register.  For  ease  of  review,  the  entire 
text  of  the  rule  is  being  republished. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  I^isons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
FlexlbiHty  Act  (Pub.  L  96-354),  does  not 
hdve  a  significant  impact  on  a 
substantial  number  of  small  entities. 

listoit8ud)j[ectsin:^(3rRP^^  . 

n^soners.  ■'■ 


<i  i'^ 


•-.*' 


•*  Dated:  September  U),  1«M>. 
|.  Midnd  QuinUii. 

Director, Bureau ofPriaoiu:  '"  '        ■"  '  " 

Accordingly,  pursuant  to  the    ,:'..:. 
rulemaking  authority  vested  in  die 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.9e(q).  subchapter  B 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  0    INMATE  ADKHSSIOM. 
CLASSIFICATION,  AND  TRANSFER  PART 
S24-CLASSIFICATION  OF  INMATES 

1.  The  authority  citation  for  28  C3PR 
part  524  is  revised  to  read  as  follows, 
and  all  other  authority  citations  within 
the  pfirt  are  removed: 

Authority:  5  U.S.C.  301;  18  U.S.C  3521-3528, 
3621.  3622,  3624.  4001,  4042.  4061,  4062 
(Repealed  in  part  as  to  conduct  occurring  on 
or  after  November  1, 1987),  5006-5024 
(Repealed  October  12. 1984  aa  to  conduct 
occurring  after  that  date).  5039;  21  U.S.C.  848: 
28  U.S.C.  509.  510;  28  CFR  0.95-0.90. 

2.  Subpart  F  of  28  CFR  part  524  is 
revised  to  consist  of  99  524.70  through 
524.78  as  follows: 

Subpart  F— Central  Inmate  Monitoring 
System 

Sea 

524.70  Purpose  and  scope. 

524.71  Responsibility. 

524.72  Central  inmate  monitoring 
assignments. 

524.73  Procedures. 

524.74  CIM  classificationt. 

524.75  CIM  activities  clearance. 

524.76  Review  of  CIM  status. 

524.77  Appeals  of  central  inmate  monitoring 
classification. 

524.78  CIM  classifioation  of  recommitted 
offenders. 

Subpart  F— Central  Inmate  Monitoring 
System 

§  524.70   Purpose  and  scope. 

The  Bureau  of  Prisons  monitors  and 
controls  the  transfer,  temporary  release 
(e.g.,  on  writs),  and  community  activities 
of  certain  inmates  who  present  special 
needs  for  management  Such  inmates, 
known  as  central  inmate  monitoring 
(CIM)  cases,  require  Central  Office  and/ 
or  Regional  Office  clearance  for 
transfers,  temporary  releases,  or 
community  activities  recommended  by 
the  Warden.  This  monitoring  is  not  for 
the  purpose  of  precluding  inmates 
classified  as  central  inmate  monitoring 
cases  from  transfers,  from  temporary  - 
release^,  6r  from  participation  in     :. 
conununity  activities,  when  the  inmate 
is  otherwise'eligible,-but  rather  is  to 
provide  protection  for  all  concerned  and 
to  contribute  to  the  safe  and  orderly- 
running  of  federal  institutions.  "  .-\  --.-^ 


|Sa4<71 

Authority  for  actions  relative  to  die 
Central  Inmate  Monitoring  Program  is 
delegated  to  the  Assistant  Director. 
Correctional  Programs  Division,  to 
Regional  Directors,  and  to  Wardens. 
Each  of  these  persons  shall  designate  a 
CIM  coordinator  (for  the  Central  Office, 
each  Regional  Office,  and  each 
institution,  respectively).  Community 
Corrections  Managers  are  designated 
CIM  coordinatora  for  inmates  confined 
at  contract  facilities. 

9  524.72   Central  Inmete  monMortnQ- 


Central  inmate  monitoring  cases  are 
classified  according  to  the  following 
assignments. 

(a)  Witness  Security  Cases: 
Individdals  vi^o  agree  to  cooperate  «vith 
law  enforcement  judicial,  or 
correctional  authorities,  frequently  place 
their  lives  or  safety  in  jeopardy  by  being 
a  witness  or  intended  witness  against 
persons  or  groups  involved  in  illegal 
activities.  Accordingly,  procedures  have 
been  developed  to  ensure  the  safety  of 
these  individuals.  There  are  two  types  of 
Witness  Security  Cases:  Department  of 
Justice  (authorized  by  the  Attorney 
General  under  Title  V  of  PubUc  Law  91- 
452)  and  Bureau  of  Prisons  Witness 
Security  Cases  (authorized  by  the 
Assistant  Director,  Correctional 
Programs  Division). 

(b)  S<^hi8ticated  criminal  activity: 
Inmates  who  have  been  involved  in 
sophisticated,  lai^ge-scale  criminal 
activity.  Examples  of  sophisticated 
criminal  activity  include  drug  offenses, 
property  offenses,  white  collar  offenses, 
or  a  criminal  history  of  involvement  in 
such  offenses.  An  inmate  may  be 
classified  to  this  assignment  when  all 
the  following  minimum  criteria  are  met: 

(1)  The  offender  was  a  principal  figure 
or  prime  motivator  in  the  criminal 
organization  or  activity  from  which 
substantial  income  or  resources  could 
be  obtained;  and 

(2)  The  monetary  value  of  the  offense 
totaled  $5,000,000  or  more  for  drug 
offenses,  and  $1,000,000  or  more  for 
property  offenses  or  white  collar 
offenses.  The  realization  of  a  lesser 
amount  of  net  illicit  gain  by  the  inmate     ■ 
for  property  or  white  collar  offenses 
does  not  mitigate  the  amount  of  loss  or 
potential  loss  which  may  have  been 
incurred  by  the  victini(s). 

(c)  Threats  to  government  officials: 
Inmates  who  have  made  threats  to  -     ■ 
government  officials  or  have  been 
identifiedin  writhig  by  the  U.8.  Secret 
Service -as  requiring  special  surveillance. 

[dyBroad  publicity:  Inmates  who  have 
received  widespread  publicity  (for-      -  • 
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example,  national  media  coverage)  at 
the  result  of  their  cnminal  activity  or 
notoriety  as  poblic  figures. 

(e)  Security  Uueat  groups:  buaates 
who  belong  to  or  are  ciosely  affiliated 
with  ponps  (e^  prison  gangs),  which 
have  a  history  of  diamptkig  cq>erati<ms 
and  security  in  either  state  or  federal 
penal  (wludi  indades  coirectianal  and 
detention  facilities)  institnticns.  Hiis 
assignment  abo  includes  those  persons 
who  may  not  be  confined  in  the  same 
institution  with  a  specified  security 
threat  group(s). 

(f)  State  prisoners:  Inmates,  other  than 
Witness  Security  cases,  who  have  been 
accepted  into  die  Bureau  of  Prisons  for 
service  of  Oieir  state  sentences.  This 
assignment  includes  cooperating  state 
witnesses  and  regular  state  boaorders. 

(g)  Separation:  Inmates  who  nuy  not 
be  confined  in  the  same  facility  with 
other  specified  individoals  who  are 
presently  housed  in  federal  custody  or 
who  may  come  into  federal  custody  in 
the  iutore.  Factors  to  consider  in 
classifying  an  individual  to  this 
asstgnment  include,  but  are  not  limited 
to.  testnony  provided  by  or  about  an 
inifividaal  (in  open  court,  to,  a  grand 
jury,  etc),  and  whether  the  inmate  has 
exhibited  aggressive  behavior  towards 
other  specific  individinls,  either  in  the 
community  cr  within  the  institution. 
Tlus  assignment  also  includes  those 
inmates  who  have  provided  aathorities 
with  information  cononning  die 
unautborized  or  iUegal  activities  (^ 
others.  lUs  assignment  may  also 
include  inmates  for  whan  ^re  is  no 
identifiable  threat  but  who  are  to  be 
separated  from  others  at  the  request  of 
the  Federal  {udidary  or  Federal 
Prosecutors. 

(h)  Special  supervisioa:  hmwtes  who 
require  special  management  attention, 
but  who  do  not  ordinarily  warrant 
assignment  in  paragraphs  (a)-(g)  of  this 
section.  For  example,  this  assignment 
may  include  an  inmate  with  a 
background  in  law  enforcement  or  an 
inmate  who  has  been  involved  in  a 
hostage  situation.  Others  may  include 
those  who  are  members  of  a  terrorist 
group  with  a  potential  for  violence. 
Placement  in  this  assignment  may  be 
made  only  upon  the  authorixation  of  a 
Regional  Director  or  the  Assistant 
Director.  Correctional  Programs 
Division. 


Central  Office.  Regional  Office,  or 
institution.  This  classification  takes 
effect  when  proper  notification  is  made. 

(b)  The  case  manager  shall  ensure 
that  the  affected  ioraate  is  notified  in 
writing  as  pronqpdy  as  possible  of  the 
classification  and  the  basis  for  it 
Witness  security  cases  will  be  notified 
through  a  commitment  interview.  Hie 
notice  of  the  basis  may  be  limited  in  the 
interest  of  security  or  safety.  For 
example,  in  separation  cases  under 
S  524.72.  notice  will  not  include  the 
names  of  those  from  whom  the  inmate 
must  be  separated.  On  the  other  hand,  in 
sophisticated  criminal  activity  cases 
under  i  S24.72.  adequate  notice  shall 
include  specific  reference  to  the 
sophisticated  oiminal  activity;  that  is. 
the  crime  or  crimes  for  which  the  inmate 
was  convicted,  or  elicit  aiul  reliable 
information  of  other  sophisticated 
criminal  activity.  The  inmate  shall  sign 
for  and  receive  a  copy  of  the  notification 
form.  If  the  inmate  refuses  to  tiga  the 
notification  form,  staff  witnessing  the 
rehisal  shall  indicate  this  fact  on  the 
notification  form  and  then  sign  the  fonn. 

(c)  Inmates  in  pre-trial  custody  do  not 
require  notification. 

(d)  When  an  iimiate's  name  is  ordered 
removed  for  any  reason  from  the  Central 
Inmate  Monitoring  System  (for  example, 
because  the  revievring  authority  either 
disapproves  the  CIM  classification  or 
approves  removal  of  a  CIM 
classification  based  on  new 
information),  the  appropriate  staff 
member  shall  ensure  that  the  relevant 
portions  of  the  inmate  central  file  are 
eidier  removed  or.  when  part  of  a  larger 
document,  are  amended  to  clearly 
reflect  removal  of  the  CIM  assignment. 
The  form  providing  for  notification  of 
the  central  inmate  monitoring 
classification,  the  summary  sheet 
supportive  documentation,  and  the 
written  basis  for  removal  are  to  be 
reteined  in  the  inmate  privacy  file.  Staff 
shall  notify  the  inmate  in  writing  of  the 
removal  of  the  specific  CIM 
classification.  The  inmate  shall  sign  for 
and  receive  a  copy  of  this  notification 
form.  If  the  inmate  refuses  to  sign  the 
notification  form,  staff  witnessing  the 
refusal  shall  indicate  this  fact  on  the 
form  and  then  si^i  the  form. 


S  524.73 

Staff  shall  use  the  f oUowing 
procedures  in  making  central  inmate 
monitoring  dasaifications: 

(a)  An  inmate  may  be  classified  at 
any  time  as  a  central  inmate  monitoring 
case  by  a  Community  Corrections 
Manager  or  by  appropriate  staff  at  the 


S  524.74    cm 

A  CIM  classification  may  be  made 
where  the  basis  for  the  classification  is 
well  established  at  the  time  of  die  initial 
review.  The  inmate  is  to  be  notified  of 
the  CIM  cla88ification(s)  and  of  the  right 
to  appeal  the  dassification(s)  through 
the  Administrative  Remedy  Procedure. 

(a)  Witness  security  cases  are 
desi^ated  by  the  Central  Office.  An 
inmate's  participation  in  the  Department 


of  lusdce  Witness  Security  Program  is 
volimtary.  A  commitment  hitervtew  and 
an  adniiMion  and  orientation  interview 
are  to  be  conducted  widi  the  witness 
security  inmate  to  ensure  diet  the 
inmate  understands  the  comfitions  of 
confinement  within  die  Bureau  of 
Prisons.  Central  Office  classification  of 
an  individual  as  a  witness  security  case, 
under  either  the  Department  of  Justice  or 
Bureau  of  Prisons,  does  not  require 
additfonel  review,  and  overrides  any 
other  CIM  assi^unent. 

(b)  State  prisoners  accepted  into  die 
Bureau  of  Prisons  from  state  or 
territorial  jurisdictions  are  designated 
by  appropriate  staff  in  the  Central 
Office  or  Regional  Office.  All  state 
prisoners  are  automatically  included  in 
the  Central  Inmate  Monitoring  System  to 
facilitate  designations,  transfers,  court 
appearances,  and  other  movements. 
Central  Office  or  Rejponal  Office 
classification  of  an  individual  as  a  state 
prisoner  does  not  require  additional 
review. 

(c)  Designated  staff  in  the  Central 
Office  or  Regional  Office  may  assign  an 
inmate  to  any  other  CIM  dassification 
whidi  they  are  authorised  to  make, 
based  upon  sidntantive  information. 
Staff  in  the  Central  Office  or  Regional 
Office  shall  notify  die  appropriate 
institotion  CIM  coordinator  of  the 
classification. 

(d)  A  classification  may  be  made  at 
any  level  to  achieve  the  immediate 
effect  of  requiring  prior  clearance  for  an 
mmate's  transfer,  temporary  release,  or 
participation  m  community  activities.  A 
review  by  desi^ated  staff  is  required  to 
determine  whether  a  sound  basis  exists 
for  die  dassification.  ^aff  making  this 
faiitial  classification  shall  forward  to  the 
reviewing  authority  complete 
information  regarding  the  inmate's 
classification.  Reviewing  authorities  for 
CIM  classification  are: 

(1)  Designated  staff  in  die  Central 
Office  Inmate  Monitoring  Section  who 
review  classification  dedsions  for  all 
future  separation  assignments  for 
witoess  security  cases  and  for  any 
combination  at  assignments  involving  a 
witoess  security  case. 

(2)  The  Warden  who  reviews  CIM 
classification  decisions  for  all 
separation  assignments  except  for 
uncommitted  separation. 

(3)  Designated  staff  in  the  Re^onal 
Office  who  review  CIM  dassification 
dedsions  for  all  other  central  inmate 
monitoring  assignments  and  for  any 
combination  of  assignments,  exceprt  for 
those  involving  a  witness  security  case 

(e)  IVe-trial  imnates  may  be  dassified 
as  central  inmate  monitoring  cases  to 
effect  appropriate  security  concerns 


(e.g.,  separation,  special  security  and 
special  supervision).  Designated  staff  at 
institutions  are  authorized  to  make  these 
assignments,  based  upon  substantive 
information. 

(f)  The  reviewing  authority  shall 
examine  die  appropriateness  of  the  CIM 
classification,  ordinarily  within  60  days 
of  the  date  the  inmate  was  initially 
notified  of  the  dassificiation.°The 
reviewing  autority  shall  notify  tiie 
institution's  CIM  coordinator  in  writing 
of  the  outcome  of  the  review.  An  inmate 
not  notified  of  a  change  in  the 
classification  by  the  reviewing  authority 
within  60  days  from  die  date  of  the 
initial  notification  may  consider  the  CIM 
classification  final. 

S  524.75    CIMadtvHlMClMrance. 

(a)  An  inmate  dassified  as  a  Central 
Inmate  Monitoring  case  may  not  be 
transferred  (exoept  for  medical 
emergencies),  may  not  be  given  a 
temporary  release,  and  may  not 
participate  in  community  activities 
without  prior  dearance  from  the 
appropriate  reviewing  authority. 

(b)  Clearance  by  the  Central  Office  or 
Regional  Office  (depending  upon  CIM 
classification)  is  required  prior  to  the 
inmate's  partidpation  in  the  following 
activities: 

(1)  Transfer  to  anodier  federal  facility 
(including  satelhte  camp,  except  as 
provided  for  a  in  paragraph  (e)(1)  of  this 
section); 

(2)  Transfer  to  non-federal  facilities  or 
contract  community  corrections  centers 
(for  continued  service  of  federal 
sentence); 

(3)  Temporary  release  (e.g.,  on  writ)  to 
federal,  state,  and/or  local  jurisdictions; 

(4)  Furloughs; 

(5)  Escorted  trips  outside  commuting 
distance  of  the  institution;  and 

(6)  Work  or  Study  Release. 

(c)  Except  as  provided  in  the  following 
paragraphs  of  this  section,  the  Regional 
Director  or  designee  shall  be  the 
dearance  audiority  on  all  transfers, 
temporary  releases,  and  participation  in 
community  activities  for  inmates 
assigned  cenfral  inmate  monitoring 
status. 

(d)  The  Central  Office  Inmate 
Monitoring  Section  shall  be  die 
dearance  authority  on  all  transfers, 
temporary  releases,  escorted  trips,  and 
participation  in  community  activities  for 
witoess  security  cases. 

(e)  The  Warden  may  give  dearance  to 
CIM  cases  for  the  following  activities: 

(1)  Transfer  of  sole  separation  cases 
to  satellite  camp  of  Waiden's  institution; 


(2)  Local  escorted  medical  trips  (other 
than  witoess  security  cases); 

(3)  Local  furlough  medical  trips  (day) 
for  the  following  CIM  assignments:  state 
prisoners  and  separation  cases; 

(4)  Local  non-medical  escorted  trips 
for  separation  cases. 

(5)  "Temporary  release  for  local  one 
day  writs  to  die  United  States  Marshals 
for  %vitoess  security  cases. 

(0  The  Warden  may  give  clearance  to 
transfer  a  CIM  inmate,  including  witoess 
security  cases,  to  a  local  hospital  for 
emergency  medical  care  not  available  at 
the  institotion. 

(g)  Inmates  m  pre-trial  statos,  who  are 
classified  solely  under  the  separation 
assignment  only  require  review  by  the 
Warden  or  his  designee  for  temporary  or 
permanent  releases. 

{524.76    Review  of  CIM  status. 

(a)  Except  for  witoess  security  and 
state  prisoner  assignments,  the  Warden 
shall  ensure  that  the  statos  of  an 
inmate's  CIM  assignment  is  considered 
at  each  program  review.  When  staff 
believe  that  removal  or  modification  of 
a  CIM  classification  is  appropriate,  the 
mstitotion's  CIM  coordinator  and  the 
appropriate  reviewing  authority  are  to 
be  notified.  Only  the  reviewing  authority 
shall  determine  if  removal  or 
modification  of  the  CIM  classification  is 
appropriate.  The  mstitotion's  CIM 
coordinator  shall  ensure  that  the  inmate 
is  notified  of  any  decision  made  by  the 
reviewing  authority. 

(b)  Participation  of  an  inmate  to  the 
Department  of  Justice  Witoess  Security 
Program  is  voluntary.  An  inmate 
classified  as  a  witoess  security  case 
because  of  his  participation  in  the 
Department  of  Justice  Witoess  Security 
Program  may  request  removal  from  this 
assignment  at  any  time.  Staff  shall 
forward  to  die  Cenfral  Office  Inmate 
Monitoring  Section  a  request  by  a 
witness  security  inmate  for  removal 
from  the  vntoess  security  program.  An 
inmate  may  not  be  removed  from  the 
CIM  assignment  as  a  witoess  security 
case  without  the  acknowledgement  of 
the  Department  of  Justice. 

(c)  A  state  prisoner  accepted  toto  the 
Bureau  of  Prisons  from  a  state  or 
territorial  jurisdiction  shall  keep  the 
CIM  assignment  "state  prisoner"  while 
solely  m  service  of  the  state  sentence. 


1524.77    App«alsof( 
monttortng  dasslflcatton. 

An  inmate  may  at  any  time  appeal 
(through  the  Admmisfrative  Remedy 
Procedure]  the  inmate's  dassification  as 
a  central  inmate  monitoring  case. 


Federal  inmates  housed  to  non-federal 
facilities  do  not  have  access  to  the 
Adminisfrative  Remedy  Procedure. 
Inmates  to  this  states  who  wish  to 
appeal  thefr  CIM  statos  may  forward 
their  appeals  by  private  correspondence 
to  the  appropriate  Regional  Office. 
Inmates  identified  as  witoess  security 
cases  may  choose  to  address  their 
concerns  direcdy  to  the  Inmate 
Monitoring  Section,  Central  Office, 
rather  than  use  the  Administrative 
Remedy  Procedure. 

924./a   VIM  cwssmceoon  or  reconNiNino 


An  inmate  who  is  recommitted  to 
federal  custody,  who  at  the  time  of 
release  was  dassified  as  a  CIM  case, 
shall  retato  this  dassification  pending  a 
review  of  the  CIM  status.  Except  for 
witoess  security  cases,  this  review 
ordinarily  is  completed  as  part  of  the 
classification  process.  Review  for 
witoess  security  cases  is  completed  by 
the  Inmate  Monitoring  Section  at  the 
time  that  an  mstitution  is  designated. 

(a)  When  staff  determtoe  that  the 
inmate's  removal  as  a  CIM  case  is 
appropriate,  staff  shall  forward  their 
recommendation,  and  the  justification 
for  this  recommendation  to  the 
appropriate  reviewing  authority  for  a 
final  decision  on  the  CIM  classification. 
The  inmate  retatos  the  CIM 
dassification  pending  a  decision  by  the 
reviewing  authority. 

(b)  When  staff  determtoe  that 
modification  (addition  or  deletion  of  one 
or  more  CIM  assignments)  of  the  CIM 
classification  is  appropriate,  staff  shall 
forward  their  recommendation,  and  the 
justification  for  this  recommendation  to 
the  appropriate  reviewing  authority  for  a 
dedsion  on  modification  of  the  CIM 
classification.  The  inmate  retains  the 
CIM  classification  pending  a  decision  by 
the  reviewing  authority. 

(c)  When  removal  from,  modification 
of,  or  continuation  as  a  CIM  case  is 
todicated,  or  when  a  classification  is 
effected,  the  case  manager  shall  ensure 
that  the  inmate  is  provided  notification 
of  the  action.  The  case  manager  shall 
also  ensure  that  an  inmate  is  provided 
notification  of  any  subsequent  dedsion 
by  the  rviewing  authority  to  either 
modify  or  remove  the  inmate's  CIM 
assignment 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart205 
(DoefcsiNoiMfMnst) 

RMOMS-ACSI 

GuideNnes  for  State  Licensing  Of 
wnoiesaie  rrescnpion  unig 
DWinDuiors 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


UMI 


r.  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  Bnal 
rule  to  implement  those  sections  of  the 
Prescription  Drug  Marketing  Act  of  1967 
(PDMA)  that  require  FDA  to  issue 
regulations  setting  forth  guidelines  for 
State  licensing  of  wholesale  drug 
distributors.  The  guidelines  prescribe 
minimum  standards,  terms,  and 
conditions  for  the  storage  and  handling 
of  prescription  drugs  for  human  use 
(hereinafter  prescription  drugs)  and  for 
the  establishment  and  maintenance  of 
records  of  their  distribution.  PDMA 
prohibits  wholesale  distribution  of 
prescription  drugs  in  interstate 
commerce  unless  the  wholesale 
distributor  is  licensed  by  a  State  in 
accordance  with  these  guidelines.  In  this 
rule.  FDA  has  tentatively  determined 
that  n)MA  does  not  apply  to  the 
distribution  of  blood  and  blood 
components  intended  for  transfusion.  In 
a  separate  notice  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  invites 
further  comment  on  this  matter. 
EFFECTWC  DATE:  September  14. 1990. 
FON  RIRTNEN  MRMMATION  CONTACT: 
Diane  P.  Goyette.  Center  for  Drug 
Evaluation  and  Research  (HFD-36Z). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 301- 
295-8049. 

•UPPLEMDfTAIIV  NUMMMATION: 

LBackgnnind 

In  the  Federal  Register  of  September 
13. 1968  (53  FR  35325),  FDA  published  a 
proposed  rule  to  issue  guidelines  for 
State  licensing  of  wholesale  divg 
distributors  as  required  by  the 
Prescription  Drug  Marketing  Act  of  1987 
(Pub.  L  100-293. 102  Stat.  95).  PDMA 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (die  act)  (21  U.S.C  321  et 
seq.)  to  provide,  among  other  things,  Uiat 
no  person  may  engage  in  the  wholesale 
distribution  in  interstate  commerce  of 
drugs  subject  to  section  S03(b)  of  the  act 
(21  U.S.C  353(b))  (prescription  drugs  for 
human  ujie),  unless  such  person  is 


licensed  by  the  State  in  accordance  with 
federally  prescribed  minimum 
standards.  PDMA  requires  that  these 
minimum  standards  be  established  in 
"guidelines"  issued  by  FDA  regulation. 
The  guidelines  must  prescribe  minimum 
standards,  terms,  and  conditions  for  the 
storage  and  handling  of  prescription 
drugs  and  for  the  establishment  and 
maintenance  of  records  of  their 
distribution  (21  U.S.C  353(e)(2)). 

The  State  licensing  guidelines 
established  by  this  regulation  should  not 
be  confused  with  FDA  guidelines  issued 
under  the  agency's  rules  governing 
administrative  practices  and  procedures 
(21  CFR  10.90).  Guidelines  issued  under 
S  10.00  suggest  procedures  or  present 
standards  of  general  applicability  that 
are  not  legal  requirements,  but  that  one 
can  rely  on  as  acceptable  to  FDA.  Such 
guidelines  allow  persons  to  choose 
alternate  courses  of  conduct  that  comply 
with  the  general  standards  or  suggested 
procedures.  In  contrast,  PDMA  directs 
that  the  guidelines  issued  by  this 
regulation  "*  *  *  shall  prescribe 
requirements  for  the  storage  and 
handling  of  (prescription)  drugs  and  for 
the  establishment  and  maintenance  of 
records  of  (their)  distribution  *  *  *" 
(emphasis  added).  Moreover,  PDMA 
requires  that  wholesale  drug  distributors 
who  distribute  human  prescription  drugs 
in  interstate  commerce  be  licensed  in 
accordance  with  the  minimum 
requirements  set  forth  in  these 
guidelines  (21  U.S.C.  353(e)(2)).  Thus,  the 
guidelines  prescribed  by  this  regulation 
are  binding  substantive  rules  that  have 
the  force  and  effect  of  law. 

Unless  express  reference  is  made  to 
guidelines  issued  under  S  10.90  (as  in   . 
paragraph  25,  below),  aU  references  to 
guidelines  in  this  document  are  made  to 
these  "Guidelines  for  State  Licensing  of 
Wholesale  Prescription  Drug 
Distributors"  established  under  the 
requirements  of  PDMA. 

The  PDMA  prohibition  against 
interstate  distribution  of  prescription 
drugs  by  persons  who  are  not  licensed 
by  the  State  in  accordance  with  these 
Federal  guidelines  takes  effect  2  years 
after  the  date  of  publication  of  this  final 
rule.  Any  person  who  distributes 
prescription  drugs  in  violation  of  this 
prohibition  is  subject  to  imprisonment 
for  not  more  than  10  years  or  a  fine  of 
not  more  than  $250,000.  or  both  (21 
U.S.C.  333(b)(1)). 

In  developing  the  guidelines.  FDA 
followed  the  recommendation  of  the 
House  of  Representatives'  Committee  on 
Energy  and  Commerce  that  it  consider 
the  "Model  Regulations  for  Wholesale 
Drug  Distribution"  issued  by  the 
National  Association  of  Boards  of 
Pharmacy  (NABP).  FDA  also  considered 


the  "Proposed  Uniform  Standards  of 
Practice  for  Wholesale  Drug 
Distribution."  which  have  been  adopted 
by  the  National  Wholesale  Druggists' 
Association  (NWDA). 

Additionally,  FDA  has  carefully 
considered  the  approximately  50 
comments  received  on  the  proposed 
rule.  The  comments  came  from  members 
of  Congress,  trade  associations, 
professional  groups,  individual 
pharmaceutical  manufacturing  firms, 
wholesale  drug  distributors,  chain  drug 
store  companies,  State  boards  of 
pharmacy,  individual  hospital  and  retail 
pharmacies,  and  pharmacists.  Highlights 
of  this  final  rule  and  the  agency's 
economic  analysis  are  followed  by  a 
summary  and  discussion  of  the 
comments  in  section  VU  below. 

n.  Highlights  of  the  Fmal  Rule 

This  fmal  rule  establishes  guidelines 
for  State  licensing  of  wholesale 
prescription  drug  distributors  as 
required  under  PDMA.  The  guidelines 
provide  minimum  requirements  for  the 
storage  and  handling  of  prescription 
drugs  and  for  the  establishment  and 
maintenance  of  records  of  their 
distribution.  The  guidelines  ensure  that 
all  prescription  drug  wholesalers  who 
distribute  drugs  in  interstate  commerce 
will  operate  according  to  these  minimum 
standards  while  leaving  States 
discretion  to  impose  stricter  licensing 
requirements.  In  response  to  comments 
and  further  internal  dehberations,  the 
final  rule  modifies  certain  provisions  of 
the  proposal  to  meet  these  objectives 
better.  The  major  provisions  of  the  final 
rule  are  summarized  as  follows: 

1.  Scope.  The  final  rule  applies  to  all 
wholesale  distributors  of  human 
prescription  drugs  in  interstate 
commerce. 

2.  Definitions.  Section  205.3  sets  forth 
definitions  as  diey  apply  to  this  final 
rule.  The  distribution  of  drug  samples  by 
manufacturers'  representatives, 
distributors'  representatives,  and  the 
distribution  of  blood  and  blood 
components  intended  for  transfusion  by 
registered  blood  establishments  are 
excluded  from  the  definition  of 
wholesale  distribution  in  the  final  rule. 
These  activities  are,  therefore,  not 
subject  to  the  licensing  requirements 
under  the  guidelines. 

3.  Wholesale  drug  distributor 
licensing  requirement  Section  205.4  of 
the  final  rule  sets  forth  the  requirement 
that  a  wholesale  distributor  conducting 
interstate  transactions  in  a  State  be 
licensed  by  the  State.  This  requirement 
is  mandated  by  section  503(e)(2)(A]  of 
the  act 


4.  Minimum  required  inftmnation  for 
licensure.  Secltion  205.5  of  the  final  rule 
sets -forth  minimum  information  to  be 
required  from  each  licensing  applicant. 

5.  Minimum  qualifications.  The  final 
rule  sets  forth  certain  minimum 
qualifications  for  licensing  under  i  205.6. 
The  agency  believes  that  careful 
screening  of  applicants  is  necessary  and 
prudent  in  reducing  the  opportunities  for 
diversion  of  prescription  drugs.  State 
authorities  must  consider  an  applicant's 
history,  which  may  refiect  upon  the 
applicant's  abQity  to  prevent  drug 
diversion.  Where  granting  a  license 
would  not  be  in  the  public  interest.  State 
authorities  may  deny  a  license  to  an 
applicant. 

6.  Personnel  The  final  rule  establishes 
minimum  personnel  standards  for 
licensees  under  §  205.7.  Employees  must 
be  qualified  by  education  and/or 
experience  to  perform  their  duties. 

7.  Violations  and  penalties.  Section 
205.8  of  the  final  rule  provides  for 
suspension  or  revocation  of  licenses, 
and  permits  fines,  imprisonment,  or  civil 
penalties  upon  conviction  of  violations 
of  Federal,  State,  or  local  drug  laws. 

8.  Minimum  requirements  for  the 
storage  and  handling  of  prescription 
drugs  and  for  the  establishment  and 
maintenance  of  prescription  drug 
distribution  records.  The  final  rule  sets 
forth  the  minimum  requirements  for  the 
storage  and  handling  of  prescription 
drugs  and  for  the  establishment  and 
maintenance  of  records  of  their 
distributions.  The  final  rule  includes 
sections  describing  physical 
requirements  of  facilities  where 
prescription  drugs  are  stored, 
warehoused,  handled,  held,  offered, 
marketed,  or  displayed.  Such  facilities 
must  have  certain  characteristics, 
outlined  in  S  205.50(a)  of  the  final  rule, 
that  make  them  suitable  places  for  the 
storage  of  prescription  drugs.  Facilities 
mast  also  have  adequate  security 
systems  and  be  capable  of  ensuring  a 
proper  environment  for  the  storage  of 
prescription  drugs. 

a.  Wholesaler  examination  of 
incoming  shipments  of  prescription 
drugs.  The  final  rule  requires 
examinations  of  incoming  and  outgoing 
shipments  to  prevent  acceptance  of 
prescription  drugs  that  are  contaminated 
or  otherwise  anfit  for  distribution.  The 
proposed  section  has  been  clarified  in 
the  final  rule  to  limit  the  required 
inspection  of  incoming  shipments  of 
prescription  drugs  by  wholesale 
distributors  to  a  visual  examination, 
adequate  to  reveal  shipping  container 
damage  that  would  suggest  damage  to 
the  contents.  The  final  rule  also  deletes 
the  requirement  that  the  inspection  of 


incoming  shipments  extend  to  an 
examination  of  the  delivery  vehicle. 

b.  Handling  of  prescription  drug 
products  returned  to  the  wholesale 
distributor.  Section  205.50(e)  includes 
detailed  instructions  for  the  handling  of 
returned,  damaged,  and  outdated 
prescription  drugs.  The  final  rule  permits 
the  wholesaler  to  send  back  to  the 
original  supplier  prescription  drug 
products  that  have  been  returned  to  the 
wholesaler  under  circumstances  that 
cast  doubt  on  the  product's  integrity. 
This  change  is  consistent  with  stated 
agency  policy  with  regard  to  returned 
prescription  drug  products  under  PDMA. 

c.  Recordkeeping  requirements. 
Section  205.50(f)  sets  forth 
recordkeeping  requirements  to  ensure  a 
high  degree  of  accountability  for  all 
prescription  drug  transactions.  Proposed 
i  205.50(f)(1)  has  been  revised  so  that 
wholesale  distributors  are  not  required 
to  include  the  expiration  dates  of 
prescription  drugs  in  the  records  of  their 
transactions  under  the  final  rule. 
Records  must  be  retained  for  a  period  of 
2  years  following  disposition  of  the 
prescription  drug  product  under 

S  205.50(f)(2)  of  the  final  rule.  Section 
205.50(f)(3)  of  the  final  rule  provides  that 
records  kept  at  the  inspection  site  or 
immediately  retrievable  by  computer  or 
other  means  must  be  readily  available 
for  authorized  inspection  during  the 
retention  period.  'Those  that  are  kept  at 
another  location  must  be  made  available 
within  48  hours  of  an  authorized  request 

d.  Written  policies  and  procedures. 
Section  205.S0(g)  sets  forth  minimum 
standards  for  the  establishment  and 
maintenance  of  written  policies  and 
procedures  related  to  the  receipt 
security,  storage,  inventory,  and 
distribution  of  prescription  drugs.  By 
following  such  pre-established 
procedures,  a  firm  can  better  assure 
proper  storage  and  distribution  of 
prescription  drugs  on  a  consistent  basis. 

e.  Responsible  persons.  Section 
205.50(h)  of  the  final  rule  requires  the 
maintenance  of  lists  of  persons  in 
responsible  company  positions.  Such 
lists  provide  a  deterrent  to  drug 
diversion. 

f.  Compliance  with  Federal,  State,  and 
local  law.  Section  205.50())  of  the  final 
rule  emphasizes  that  wholesale  drug 
distributors  must  operate  in  compliance 
with  all  applicable  laws  and  regulations. 

g.  Salvaging  and  reprocessing.  Section 
205.50(j)  of  Uie  final  rule  states  tiiat 
wholesale  drug  distributors  are  subject 
to  any  applicable  Federal.  State,  or  local 
laws  relating  to  salvaging  or 
reprocessing.  Salvaging  and 
reprocessing  operations  can  be  very 
complex  and  are  outside  the  scope  of 
traditional  wholesaler  activities. 


Additional  controls  are  therefore 
necessary  to  ensure  that  these 
operations  are  carried  out  in  the 
appropriate  fashion.  Accordingly, 
S  205.500)  of  the  final  rule  makes  clear 
that  roA's  current  good  manufacturing 
practice  (CGMP)  regulations  for  finished 
pharmaceuticals  in  21  CFR  parts  210  and 
211  apply  to  wholesalers'  salvaging  and 
reprocessing  operations. 

nL  EooDomic  Analysis 

FDA  has  examined  the  economic 
consequences  of  the  changes 
implemented  by  the  final  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub. 
L  96-354). 

As  recommended  by  Congress.  FDA 
consulted  the  NABP  Model  Regulations 
for  Wholesale  Drug  Distribution  in  the 
development  of  the  standards  set  by 
these  guidelines.  (See  H.  Rept.  100-76,  p. 
17.)  The  agency  believes  that  the 
standards  in  these  guidelines  represent 
the  norm  of  current  practices  and 
procedures  among  drug  wholesalers  and 
expects  minimal  incremental  costs  to 
occur  when  these  standards  become 
effective  2  years  after  the  publication  of 
this  final  rule.  Any  substantial  costs  thai 
may  arise  will  be  attributable  to  the 
statute  itself.  Thus,  this  rule  is  not 
expected  to  produce  economic 
consequences  beyond  those 
contemplated  by  the  act.  Accordingly, 
the  agency  concludes  that  this  final  rule 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  For  similar 
reasons,  the  agency  certifies,  in 
accordance  with  the  Regulatory 
Flexibility  Act  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

IV.  Executive  Order  12612;  Federalism 

Executive  Order  12612  requires 
Federal  agencies  to  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  significant  impact  on 
federalism.  Using  the  criteria  and 
principles  set  forth  in  the  Order,  the 
agency  has  considered  the  impact  of  this 
final  rule  on  the  States,  on  their 
relationship  with  the  national 
government,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

FDA  is  required  by  statute  to  issue 
this  regulation  to  establish  guidelines 
setting  forth  minimum  standards  for 
State  licensing  of  wholesale  prescription 
drug  distributors.  The  regulation  is  to 
include  minimum  requirements  for 
recordkeeping,  storage,  and  handling  of 
prescription  drugs.  States  are  affected  to 
the  extent  that  their  wholesale 
distributors  are  not  permitted  to 
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distribute  prescription  drugs  in  -: .  .  , 
interstate  commerce  unless  they  are 
licensed  by  the  State  in  accordance  with 
these  guidelines.  Under  these  guidelines, 
however.  States  are  free  to  adopt 
standards  that  exceed  the  minimum 
requirements.  They  also  maintain 
maximum  administrative  discretion,  and 
can  develop  their  own  policies  to 
achieve  program  objectives.  States  have 
had  the  opportunity  to  participate  in  the 
development  of  these  guidelines  through 
the  notice  and  comment  rulemaking 
process. 

FDA  certifies  that  it  has  examined  this 
final  rule,  and  while  it  may  have  some 
effect  on  federalism  issues,  for  the 
reasons  stated  above,  these  effects  are 
not  significant  and  do  not  require  ah 
assessment  under  Executive  Order 
12612.  Moreover,  the  agency's  action  is 
mandated  by  law,  the  agency  has  no 


discretion  in  carrying  out  its  legal 
mandate  by  regulation.  . 

V.  Paperwork  Reduction  Act  of  ItM 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperworii 
Reduction  Act  of  1980  and  assigned 
OMB  control  number  0910-0251.  The 
titie,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Prescription  Drug  Marketing  Act 
of  1987;  Guidelines  for  State  Licensing  of 


Wholesale  Prescription  Drug 
Distributors. 

Description:  The  reporting 
requirement  includes  the  submission  of 
certain  descriptive  information 
concerning  each  wholesale  driig 
distributor  (e.g.,  corporate  address, 
contact  person  address)  (§  205.5).  The 
recordkeeping  requirements  include 
establishing  and  maintaining  inventories 
and  records  of  all  transactions  regarding 
the  receipt  and  distribution  or  other 
disposition  of  prescription  drugs 
(S  20S.50(f)  and  (h)). 

Description  of  respondents:  State  or 
local  governments;  businesses  or  other 
for-proHt  organizations;  small 
businesses  or  organizations. 

Estimated  annual  reporting  and 
recordkeeping  burden: 


Section 


202.5<a) 

205.S0(f)  and  m~ 

ToM 


Annual 
number  o( 


7,300 
7,300 


Annual 
frequency 


Average 
burden  per 


(nwwles) 


15 
20 


Annual  burden 
hours 


1.S2S 
2.434 


4,259 


FDA.  as  a  result  of  the  conmients 
received  on  the  proposal  has  deleted 
the  provision  in  {  20S.50(f)(l)(iii) 
requiring  distributors  to  maintain 
records  of  expiration  dates  of 
prescription  drugs.  As  reflected  in  the 
table  above,  this  change  will  reduce  the 
estimated  burden  from  30  minutes  per 
response  to  20  minutes,  and  from  3,650 
aimual  burden  hours  to  2.434.  There 
were  no  comments  received  on  the 
Paperwork  Reduction  Act  clearance 
submission  or  on  the  burden  estimates. 

VL  Envitomnental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)  (7),  (8).  and  (10)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Vn.  Comments  on  die  Proposed  Rule 

A  General  Comments 

1.  Several  comments  addressed 
general  issues  raised  by  the  proposed 
rule.  Some  comments  questioned 
whether  FDA  should  be  regulating 
wholesale  drug  distributors,  saying  that 
regulationf  for  State  licenstire  of  (ku8 
wholesalers  should  be  left  to  the  . 
individual  States.  Other  comments    .. 


argued  that  the  proposed  rule  is 
unnecessary  and  duplicative  because 
State  regulatory  and  private  quality 
control  systems  already  in  place 
adequately  address  the  goals  of  PDMA, 
and  that  the  pharmacists'  role  in  drug 
distribution  precludes  the  need  for 
wholesaler  licensing  by  State  or  Federal 
authorities. 

Section  503  of  the  act  as  amended  by 
PDMA,  requires  FDA  to  publish  these 
State  guidelines.  It  is  not  left  to  the 
agency's  discretion  (21  U.S.C. 
353(e)(2)(B)).  Moreover,  the  legislative 
history  of  PDMA  reveals  that  Congress 
examined  existing  drug  distribution 
systems.  State  licensing  schemes, 
private  quality  control  systems,  and  the 
role  of  pharmacists  in  meeting  the  goals 
of  PDMA,  and  concluded  that  although 
such  programs  might  be  individually 
effective,  a  national  strategy  was 
necessary  to  protect  the  public  health. 

These  Federal  guidelines  set  minimum 
standards  for  States  to  follow  in 
designing  their  Ucensing  systems.  The 
guidelines  assure  that  all  wholesale  drug 
distributors  conducting  business  in 
interstate  commerce  will  comply  with 
the  saitte  minimum  requirements.  The 
agency  believes  that  the  guidelines 
leave  States  su^cient  discretion  to 
determine  appropriate  structures  for  the 
regulation  of  wholesale  distributors 
conducting  business  .in  their  States. 


2.  Some  comments  argued  that  the  . 
proposed  guidelines  should  be  modified 
or  abandoned  because  they  duplicate, 
and  at  times  contradict  provisions  of 
FDA's  CGMP  regulations  (21  CFR  parts 
210  and  211). 

The  agency's  CGMP  regulations 
include  provisions  that  are  similar  to 
some  requirements  in  these  guidelines. 
However,  the  CGMP  regulations  do  not 
apply  to  die  traditional  activities  of 
wholesale  drug  distributors  (see  43  FR' 
45027),  whereas  these  guidelines  are 
expressly  applicable  to  the  traditional 
activities  of  wholesale  drug  distributors. 
FDA  Is  unaware  of  any  inconsistencies 
within  its  regulatory  scheme  that  would 
dictate  changes  in  these  guidelines. 

The  provisions  of  this  rule  and  other 
FDA  regulations  may  have  common 
elements,  but  the  agency  fmds  that  this 
is  appropriate.  FDA  finds  that  the 
guidelines  are  not  only  consistent  with 
other  Federal  regulations,  biit 
complement  the  Federal  scheme  to 
enable  FDA  to  have  better  control  over 
the  distribution  of  prescription  dhigs.  ; 
The  agency's  views  on  the  relationship 
between  these  guidelines  and  the '  ' 
current  good  manufacturing  practice 
provisions  of  the  act  are  discussed  in 
paragraph  25  below.  '    , 

.  3.  Some  comments  discussed  the 
economic  impact  of  the  proposed  rule  gti 
wholesale  distributors.  Generally,  these  . 


comments  conteiKled  that  the  proposed 
nde  would  impose  substantial 
additional  costs  on  wholesalers,  without 
a  corresponding  benefit  Some    . 
comments  estimated  that  new 
paperwork  and  personnel  expenses 
would  impose  a  burden.  Other 
comments  expressed  concern  that 
additional  costs  will  force  smaller, 
marginally  profitable  wholesale 
distributors  oat  of  business.  The 
comments  asserted  that  the  proposed 
rule  would  impose  many  new  procedural 
burdens  on  wholesale  (Ustributors  that 
go  beyond  current  practice  and  would 
be  expensive  to  implement 

As  noted  earlier,  the  agency 
considered  both  the  NABP  "Model 
Regulations  for  Wholesale  Drug 
Distribution"  and  the  NWDA  "Proposed 
Uniform  Standards  of  Practice  for 
Wholesale  Drug  Distribution"  in 
developing  these  guidelines.  Therefore, 
the  agency  believes  that  the  guidelines 
represent  the  norm  of  current  practice 
and  procedure  among  drug  wholesalers. 
The  comments  offered  no  examples  of 
significant  deviation  from  current 
procedures  to  bolster  the  general  claim 
that  implementation  of  these  minimum 
requirements  would  have  substantial 
economic  consequences.  Moreover,  the 
comments  suggested  no  specific  changes 
in  the  proposed  requirements  to  lessen 
the  asserted  economic  impact 

When  Congress  passed  PDMA.  it 
determined  that  some  changes  should  be 
made  in  the  wholesale  distribution 
system  to  protect  the  public  from 
prescription  drugs  of  questionable 
'  integrity.  While  some  additional 
expenses  are  anticipated  as  these 
changes  are  implemented,  the  agency 
does  not  expect  these  minimtun 
requirements  to  impose  costs  that  are 
overly  burdensome.  The  agency  has 
reviewed  this  rule  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  and  finds  it 
satisfactory. 

4.  One  comment  asserted  that 
-compliance  With  the  minimum  Staiidards 
set  forth  in  the  rule  will  greatiy  increase 
paperworic  burdens.  The  comment  also 
stated  that  die  proposed  guidelines 
'   governing  the  handling  of  prescription 
drugs,  particularly  those  provisions 
dealing  with  destruction  of  returned  or 
damaged  prescription  drugs,  could  have 
'  a  significant  effect  on  die  human 
environment 

The  agency  has  concluded  that  die 
standards  described  in  these  guidelines 
represent  oarrent  procedure  among 
responsible  wholesale  distributors.  It  is 
not  expected  that  unreasonable,  new 
paperwork  burdens  or  significant  effects 
on  the  human  environment  will  be 
created. 


5.  One  comment  asked  that  FDA 
clarify  its  authority  to  enforce  these 
guidelines. 

These  guidelines  are  minimum 
standards  for  State  licensing  of 
wholesale  drug  distributors.  State 
licensing  authorities  are  the  primary 
agencies  responsible  for  estabhshing 
and  enforcing  wholesaler  licensing 
schemes  in  the  States  in  accordance 
with  the  guidelines.  FDA,  however,  will 
enforce  section  503(e)(2)(A)  of  die  act 
(21  U.S.C.  353(e)(2)(A)),  which  prohibits 
wholesale  distribution  of  prescription 
drugs  in  interstate  commerce  in  a  State, 
except  by  persons  licensed  by  the  State 
in  accordance  with  these  minimum 
guidelines. 

This  specific  authority  under  PDMA 
does  not  replace  or  dimish  the  agency's 
authority  over  wholesalers  under  otber 
statutory  provisions,  including  the 
adulteration,  misbranding,  and  new  drug 
provisions  of  the  act 

B.  Scope 

6.  Two  comments  requested  that 
manufacturers'  distribution  centers  be 
specifically  excluded  fiom  the  scope  of 
the  licensing  requirements  because  they 
are  adequately  governed  by  FDA's 
CGMP  reg\ilations. 

FDA  does  not  find  it  necessary  to 
make  the  change  requested.  Congress 
intended  that  all  wholesale  distributors 
of  human  prescription  drugs,  with 
certain  specific  exceptions,  be  licensed 
according  to  these  gudieUnes. 
Manufacturers'  warehouses  that  are 
conducting  wholesale  distributions  are 
wholesale  distributors  and  are  subject 
to  the  licensing  requirements  uiUess 
their  activities  fall  under  one  of  the 
specific  exclusions  defined  under 
§  205.3(f)  of  die  final  rule. 

7,  Three  comments  addressed  issues 
raised  by  application  of  these  guidelines 
to  the  distribution  and  sale  of  blood  and 
blood  components  by  blood 
establishments  and  hosi^tals.  Two  of 
these  comments  requested  clarification 
of  PDMA's  scope  and  urged  FDA  to 
"exempt"  blood  establishments  from  all 
of  PDMA's  provisions.  The  comments 
contended  diat  application  of  IVMA  to 
blood  distributors  would  seriously 
disrupt  the  nation's  blood  services.  The 
third  comment  suggested  that  die  agency 
could,  by  notice  and  comment 
rulemaldng.  exempt  Mood  and  blood 
components  from  PDMA  by  declaring 
that  they  are  not  prescription  drugs  for 
PDMA  purposes. 

After  considering  these  comments  and 
reviewing  PDMA's  purpose  and 
legislative  history.  FDA  has  tentatively 
determined  diat  PDMA  does  not  apply 
to  blood  and  blood  components 
intended  for  tiansfusion.  However,  in  a  ' 


notice  published  elsewhere  In  diis  issue 
of  die  Federal  Register.  FDA  is  inviting 
further  comments  on  this  matter. 

PDMA,  by  its  literal  terms,  applies  to 
all  drugs  that  are  subject  to  section 
503(b)  of  the  act  that  is,  to  all  human 
prescription  drugs.  There  is  no  doubt 
that  blood  and  blood  components 
intended  for  transfusion  are  prescription 
drugs.  See.  e.g.,  21  CFR  606.121(c)(8)(i); 
21  CFR  610.61(t).  See  also  May  25, 1982, 
47  FR  22518;  August  1. 1981. 46  FR  40121. 
However,  if  PDMA,  and  particularly 
PDMA's  restrictions  on  the  resale  of 
prescription  drugs,  were  considered 
applicable  to  the  distribution  of  such 
blood  and  blood  components,  the  result 
would  be  to  seriously  impede  the 
present  blood  distribution  system, 
thereby  substantially  interfering  with, 
and  reducing,  our  nation's  blood  supply. 
Because  application  of  PDMA  to  blood 
and  blood  components  intended  for 
transfusion  would  produce  this 
untenable  result  FDA  believes  that 
Congress  did  not  intend  to  subject  such 
blood  and  blood  components  to  PDMA's 
provisions. 

Moreover,  die  legislative  history  lacks 
any  discussion  of  PDMA's  application  to 
blood  and  blood  components  intended 
for  transfiision  and  also  clearly  shows 
that  Congress  intended  that  PDMA 
remedy  problems  associated  with  the 
distribution  of  those  drugs  that  are 
popularly  referred  to  as  "medicines"  or 
"pharmaceuticals."  See.  e^..  Public  Law 
100-293.  section  2  (1988)  (Congressional 
Findings).  As  is  discussed  in  further 
detail  in  the  companion  notice  to  this 
final  rule  that  is  published  elsewhere  in 
diis  issue  of  die  Federal  Register,  blood 
and  blood  components  intended  for 
ti*ansfusion  are  unique  drug  products 
that  are  distiributed  in  an  entirely 
different  way  than  other  prescription 
drugs.  For  example,  such  blood  and 
blood  components  are  not  promoted 
through  samples  and  coupons.  FDA 
believes  diat  die  fact  diat  such  blood      < 
and  blood  components  are  not  part  of    c- 
the  system  of  distribution  and  mariceting 
that  Congress  intended  to  regulate  under 
the  terms  of  PDMA  further  signals  diat 
Congress  did  not  intend  to  include  blood 
and  blood  components  intended  foe 
transfiision  within  the  scope  of  PDMA. 

Accordingly,  FDA's  tentative 
determination  is  to  limit  the  scope  of 
these  guidelines  so  that  they  do  not 
apply  to  blood  and  blood  components 
-  intended  for  transfusion.  This  Hmitation 
is  accompBshed  by  amending  die 
definitions  in  {  205.3  to  add  new 
paragraph  (f)^).  which  specifically 
exchides  from  the  definition  of 
"wholesale  distribution"  die  sale, 
purchase,  or  bade  of  blood  and  blood 
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components  intended  for  itaaabuioa,  ■■ 
FDA  ie  also  adding  d^nitione  of 
"blood"  and  "blo(^  oomponent"  in 
S  205.3  of  the  final  rule. 

If  further  conuneats  on  this  issue  in    ' 
response  to  the  companion  notice 
persuade  FDA  to  inclnde  distribution  of 
blood  and  blood  components  intended 
for  transfusion  in  these  guidelines,  FDA 
will  amend  the  guidelines  to  cover  such 
blood  and  bloo4  components. 

C.  Definitiona 

8.  On  its  own  initiative,  the  agency 
has  changed  the  definition  of 
"prescription  drug"  in  proposed 

§  205.3(c)  (now  S  205.3(e))  by  removing 
the  reference  to  State  law.  The 
applicability  of  these  guidelines  is 
limited  to  wholesale  distributions  in 
interstate  commerce  of  drugs  that  are 
"prescription  drugs"  under  section 
503(b)  of  the  act. 

9.  Several  comments  addressed 
proposed  I  205.3,  which  sets  forth 
definitions  of  terms  to  be  used  in  the 
wholesaler  licensing  regulations.  One 
comment  requested  clarification  of  the 
meaning  of  "under  common  control"  as 
ased  in  proposed  |  205.3(dK4)  (now 

f  205.3(f)(4)). 

Neither  PDMA  nor  its  legislative 
history  defines  the  term  "under  common 
control'  whidi  is  used  in  section 
S03(cH3HBNiii)  of  the  act  (»  U.S.C 
353(cK3)(B)(iii)).  The  term,  however,  has 
been  used  in  c^er  Federal  regulatory 
schemes  which  were  in  use  at  the  time 
FDMA  w«a  enacted  hrto  taw.  Both  die 
Security  Exdiange  Cooradssion  and  die 
Environmental  Protection  Agency  define 
"conmon  control"  to  mean  the  power  to 
dhect  or  cause  die  direction  of  the 
managment  and  pobder  of  a  person  or 
an  ocganizatioa.  whether  by  this 
ownership  of  stock.  TOthig  rights,  by 
contract,  or  otherwiae.  See  17  CTO 
Z3a40S.  40CFR  e&3(Q.  FDA  has 
included  this  definition  in  this  final  rule. 

10.  A  number  of  cooments  perceived 
a  cadlict  between  the  definitions  of 
"wholesale  distribution"  (proposed 

1 206.3(d)1  and  "wholesale  distributor" 
(proposed  1 205.3(e)).  The  comments 
noted  that  chain  drug  warehouses  are 
specifically  included  in  the  dilution's 
list  of  "wholesale  distributors"  while 
intracompany  sales  are  spedfically 
excluded  from  the  sccqie  of  the 
definition  of  "wriiolesale  distribution." 
The  comments  contended  that  the 
business  of  chain  drug  warehouses  is 
generally  limited  to  intracompany 
distribution  of  products,  namely,  to 
retail  stores  that  are  under  common 
ownership  or  within  a  corporate 
structure.  The  comments  stated  that 
these  activities  should  be  considered 
"intracompany  sales,"  and  thus  should 


be  exchaded  from  "wholesale 
distribution"  and  the  licensing 
requirements  of  the  regulations. 

The  agency  does  not  find  the     : 
definitions  of  "wholesale  distribution" 
and  "wholesale  distributor"  to  be 
inconsistent  A  "wholesale  distributor" 
is  any  person  who  "engages  in  wholesale 
distribution  of  prescription  drugs."  The 
legislative  history  includes  a  d^cussion 
of  the  scope  of  the  definition  of 
"wholesale  distribution"  for  the 
purposes  of  these  guidelines.  It  was 
clearly  the  intent  of  Congress  to  require 
licensing  of  the  wholesale  distributions 
of  human  prescription  drugs  by  chain 
drug  warehouses  (see  H.  Kept  100-76,  p. 
17). 

Some  chain  drug  warehouses  may 
limit  distribution  of  prescription  drug 
products  to  subdivisions  within  a 
corporate  structure,  and  those 
distributions  would  fall  under  the 
"intracompany  sales"  excepticm  and  not 
be  considered  wholesale  distributions 
under  {  205.3(f).  A  chain  drug 
warehouse  that  srils  prescription  drugs 
to  a  fianchised  store  or  to 
establishments  outside  the  corporate 
uralxella,  however,  would  be  engaghig 
in  wholesale  distribution,  as  defined  in 
§  205.3(f)  of  this  final  rule,  and  its 
distributions  in  interstate  commerce 
would  be  subject  to  die  licensing 
requirements. 

11.  Several  comments  suggested  that 
the  distribution  of  prescription  drug 
samples  by  manufacturers' 
representatives  and  distributor!' 
representatives  be  specifically  excluded 
from  the  definition  of  "whcriesale 
distributton"  and  thus  from  the  licensfaig 
requirement  The  comments  argued  that 
licensing  persons  who  distribute 
prescription  drug  samples  is  inconsistent 
with  the  faitent  of  PDMA  and  would 
make  the  current  practice  of  sample 
distribution  by  tqpresentatives  virtually 
impossible. 

Other  comments  aigued  that 
manufacturers'  and  distributors' 
representatives  should  be  licensed  and 
be  required  to  store  and  handle  samples 
in  accordance  with  the  guiddines  or  the 
guidelines  will  fail  to  assure  that 
prescription  drugs  are  stored  properly  in 
all  cases. 

After  considering  the  comments  and 
reviewing  PDMA's  purpose  and 
legislative  history.  IDA  has  determined 
that  the  distribution  of  prescription  drug 
samples  by  manufacturers' 
representetives  and  distributors' 
representatives,  done  in  accordance 
with  other  applicable  provisions  of  the 
act  is  not  "wtwlesale  distribution" 
within  the  meaning  of  i  205.3(f)  of  these 
guidelines  and  will  not  be  sub)ect  to 
Ucensing  under  this  final  rule.  FDA 


believes  that  this  result  is  consistent 
with  a  congressional  intent  to  esteblish 
a  separate,  comprehensive  regulatory 
scheme  designed  specifically  for 
prescription  drug  samples. 

The  Ucensing  of  manufacturers' 
representatives  and  distributors' 
representetives  as  wholesalers  would  go 
beyond  the  intent  of  PDMA.  M)MA  was 
enacted  to  address  certein  problems  in 
the  human  drug  distributicm  system  that 
Congress  believed  threatened  the 
integrity  of  the  nation's  prescription 
drug  supply.  Wholesale  distribution  of 
dni^  and  sample  distribution  by 
manufacturers'  representatives  and 
distributors'  representatives  were  two  of 
the  areas  where  Congress  believed  more 
controls  were  necessary.  However, 
PDMA  addressed  these  two  areas  in 
somewhat  different  ways. 

In  the  case  (tf  wholesale  distribution. 
Congress  sought  to  improve  storage  and 
handling  practices  and  accountebility  by 
requiring  that  wholesale  distributors  of 
human  prescription  drugs  be  licensed 
under  Stete  licensing  requirements  that 
meet  prescribed  minimum  Federal 
stendards.  The  legislative  history 
suggests  that  Congress  expected  these 
licensing  standard^  to  be  based  on  the 
NABP  "Model  Regulations  for 
Wholesale  Urog  Distribution,"  a  model 
inapplicable  to  the  control  of  sample 
distribution.  (R  Rept  100-78.  p.  17.) 
Moreover,  the  House  Report  also 
indicates  that  Congress  intended  the 
licensing  requirement  to  be  confined  to 

distribution  by  chain  drug 

warehouses,  wholesale  drug 
warehouses,  and  all  seDers  of 
prescription  drugs  in  wholesale 
quantities  to  persons  or  firms  odier  Aan 
the  consumer  or  patient"  (H.  Rept  lOO- 
78.  p.  17.)  The  reference  in  the  House 
Report  supports  a  conclusion  that 
PDMA's  licensing  provistons  are  not 
intended  to  cover  the  distribution  of 
prescription  drug  samptes.  which,  by 
statutory  definition,  are  never  sold 
(section  503(c)(1)  of  the  act:  21  U.S.C 
353(c)(1)). 

Congress  chose  a  diffnent  method  of 
regulation  with  regard  to  the  distribution 
of  prescription  drug  samples.  These 
requiremente  are  set  fordi  in  section 
503(d)  of  the  act  and  esteblish  express 
and  CMsprehensive  provisions 
governing  the  storage,  handling, 
distribution,  and  disposition  of 
prescription  drug  samples  by 
manufacturers,  their  distributors,  and 
representetives.  The  scope  and 
specificity  of  these  provisions  indicate 
that  Congress  determined  that  sample 
distributions  be  conducted  under  this 
separate  regulatory  scheme.  Section 
503(d)  and  Uie  legislative  history  of 


PDMA  contain  no  suggestion  that  any 
additional  regulatory  scheme,  such  as 
licensing  prescription  drug  sample 
distribution  as  wholesale  activity,  was 
either  necessary  or  contemplated  by 
Congress.  : 

Accordingly,  the  agency  is  adding 
8  205.3(f)(7)  to  the  final  rule,  excluding 
the  distribution  of  prescriptien  drug 
samples  by  manufacturers' 
representatives  and  distributors' 
representatlires  from  the  "wholesale 
distributioif*  definition  and  die  licensing 
mquirementl. 

Because  sample  distribution  by 
manufacturers'  representatives  and 
distributors'  representatives  will  not  be 
subject  to  Stete  Ucensing  in  accordance 
with  these  guidelines,  the  agency  does 
not  intend  tiiat  such  sample  distribution 
be  subject  to  the  storage  and  handling 
requirements  of  these  guidelines.  The 
agency  disagrees  with  the  contention  of 
some  comments  that  excluding  such 
sample  distribution  from  these  storage 
and  handUng  requirements  will  prevent 
prescription  drugs  from  being  properly 
stored  in  aD  cases.  Under  section 
503(d)(3)(B)  of  the  act  manufacturers 
and  distributors  must  store  prescription 
drug  samples  under  conditions  that  will 
maintain  their  stability,  integrity,  and 
effectiveness,  and  take  measures  to 
assure  that  their  prescription. drug 
samples  are  kept  free  of  contamination, 
deterioration,  and  adulteration. 
Manufacturers  and  distributors  are  thus 
responsible  for  the  proper  handling  of 
prescription  drug  samples  throughout 
their  distribution. 

12.  One  comment  asked  if  those 
entities  excluded  bom  the  "wholesale 
distribution"  definition  in  proposed 
S  205.3(d)  (1)  through  (B)  would  also  be 
excluded  from  the  storage,  handling,  and 
recordkeeping  requirements  of  §  205.50. 
The  guideUnes  require  only  those 
'   persons  engaged  in  the  wholesale 
distribution  in  interstate  commerce  of 
prescription  drugs  to  be  subject  to  the 
guideUnes'  minimum  requirements  for 
the  storage  and  handling  of  prescription 
drugs  and  for  the  establishment  and 
maintenance  of  records  of  the 
distribution  of  such  drugs.  By  definition, 
therefore,  the  entities  involved  in  the 
transactions  listed  in  S  205.3(f)  (1) 
through  (8)  of  the  final  rule  are  not 
wholesale  distributors  under  PDMA  and 
are  not  subject  to  other  provisions  of  the 
guidelines.  Of  course  any  person 
engaged  in  manufacturing,  processing, 
packing,  or  holding  of  a  drug  is  subject 
to  all  pertinent  provisions  of  the  act, 
including  the  current  good 
manufacturing  practice  provisions  of 
section  501(a)(2)(B)  of  the  act  (21  U.S.C. 
352(a)(2)(B)). 


13.  A  number  of  commente  suggested 
that  the  definition  of  "wholesale 
distributor"  be  expanded  to  include 
manufacturers'  representetives,  sales 
agents,  doctors,  various  kinds  of  clinics, 
and  others.  The  commente  asserted  that 
addition  of  these  categories  to  the 
definition  would  make  the  regulations 
more  specific  and  all-inclusive  and 
would  assure  compUance  with  storage 
and  labeUng  requiremente  wherever 
prescription  drugs  are  handled. 

Section  205.3(g)  of  the  fhial  rule 
defines  "wholesale  distributor"  to 
include  anyone  engaged  in  wholesale 
distribution  of  prescription  drugs.  The 
list  of  wholesale  distributors 
enumerated  in  the  guideUnes  is  not 
exhaustive,  but  as  it  clearly  states,  only 
illustrates  the  type  of  persons  or  firms 
who  could,  depending  on  the  nature  of 
their  activity,  be  considered  wholesale 
distributors  under  these  provisions.  The 
determinative  consideration  is  the 
nature  of  the  activity,  not  whether  the 
entity  is  listed  among  the  examples.  If 
an  activity  is  wholesale  distribution  and 
is  not  exchided  under  \  205.3(f)  of  the 
final  rule,  then  the  person  engaged  in  the 
distribution  is  a  wholesale  distributor 
and  his  or  her  activity  in  interstate 
commerce  must  be  licensed.  FDA 
concludes  that  no  purpose  would  be 
served  by  adding  to  the  examples  given 
in  S  205.3(g). 

14.  One  comment  suggested  that  the 
phrase  in  proposed  fi  205.3(e)  (now 
205.3(g]),  which  included  "retail 
pharmacies  that  conduct  wholesale 
distributions"  in  the  definition  of 
wholesale  distributors,  be  clarified.  The 
comment  asked  that  more  guidance  be 
given  to  determine  when  a  retail 
pharmacy  would  be  conducting 
wholesale  distributions  requiring 
licensure. 

The  nature  of  the  operations  of  a  retail 
pharmacy  determines  when  it  is  a 
wholesale  distributor.  If  its  activities  fit 
the  definition  of  wholesale  distribution 
and  do  not  faU  under  any  of  the 
exclusions,  the  guidelines  provide  that 
the  retail  pharmacy  is  a  wholesale 
distributor  and  must  be  Ucensed  as 
such. 

15.  Another  comment  pointed  out  that 
the  definition  of  "wholesale  distributor" 
lists  both  "manufacturers"  and 
"manufacturers'  warehouses"  as 
examples.  The  comment  asked  if  both 
could  be  required  to  obtain  licensure 
under,  the  guidelines.  The  comment 
added  that  requiring  a  manufacturer  to 
obtain  licensure  in  a  State  if  its 
warehouse  is  already  licensed  would  be 
redundant  costly,.and  wasteful. 

Both  a  manufactiuer  and  ite 
warehouse  could  be  required  to  obtain  a 


Hcense  as  wholesale  distributors  under 
these  guidelities  if  both  are  engaged  in 
wholesale  distributions  as  defined  in 
S  205.3(f)  of  the  final  rule,  and  if  the 
Ucensing  Stete  has  no  single  Ucense 
provision  as  permitted  by  §  205.5(b). 
Under  §  205.5(b),  Stetes  can  set  up  a 
system  permitting  a  single  license  for  a 
business  entity  operating  more  than  one 
faciUty  in  a  State.  Under  such  a  system, 
one  Ucense  would  suffice  for  the 
regulation  of  a  manufacturer  and  its 
warehouse,  but  both  facilities  would  be 
subject  to  all  of  the  Ucensing 
requirements. 

D.  Wholesale  Drug  Distributor 
Licensing  Requirement 

18.  Several  comments  addressed  the 
wholesale  drug  distributor  licensing 
requirement  described  in  proposed 
§  205.4.  One  comment  asserted  that  the 
concept  of  interstate  shipment  is 
essential  to  the  licensing  requirement, 
but  was  not  included  in  the  section  of 
the  proposed  guideline. 

FDA  does  not  agree  that  hiterstate 
shipment  is  a  key  element  of  the 
wholesaler  licensing  requirement  under 
PDMA.  The  statute  says  that  "(n)o 
person  may  engage  in  the  wholesale 
distribution  in  interstate  commerce  (of 
prescription  drugs)  *  *  *  in  a  State 
unless  such  person  is  Ucensed  by  the 
State  in  accordance  with  *  *  *"  these 
guidelines  (21  U.S.C.  3.53(e)(2)(A)).  A 
product  may  be  in  interstate  commerce 
before  it  has  been  shipped  from  one 
State  to  another.  For  example,  a  product 
manufactured  in  one  State  from 
components  made  in  other  States  is  in 
interstate  commerce  even  if  the  finished 
product  is  shipped  only  within  the  State 
of  manufacture.  While  FDA  does  not 
find  interstate  shipment  to  be  an 
essential  part  of  the  Ucensing 
requirement  the  agency  does  not  find  it 
necessary  to  otherwise  clarify  the 
licensing  requirement  by  revising  {  205.4 
of  the  final  rule  to  more  closely  reflect 
the  statutory  language.  As  revised,  the 
final  rule  requires  all  wholesale 
distributors  of  prescription  drugs  who 
engage  in  interstete  commerce  in  a  State 
to  be  licensed  by  the  State. 

17.  Numerous  comments  addressed 
the  second  sentence  of  proposed  S  205.4. 
As  proposed,  that  section  said  that  the 
"mere  shipment  of  prescription  drugs 
into  the  State  docs  not  necessarily 
require  licensing."  Several  comments 
argued  that  the  word  "necessarily" 
should  be  deleted  from  the  sentence 
because  it  changes  the  meaning  of  the 
licensing  requirement  fit>m  that  intended 
by  Congress,  as  revealed  in  the 
legislative  history  of  PDMA.  Many  other 
comments  argued  that  the  entire  second 
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sentence  of  proposed  i  20S.4  should  be 
removed  from  the  final  rule.  These 
comments  contend  that  the  sentence 
could  uadennine  the  efforts  of  several 
States  that  cxirrently  license  all 
wholesale  drug  distributors  who  ship 
prescription  drugs  into  the  State. 

Proposed  1 205.4  was  derived  from  the 
discussion  of  the  wholesale  drug 
distributor  licensing  requirement  in  the 
legislative  history  accompanying  PDMA. 
That  discussion  states,  in  pertinent  part, 
that— 

Subparagraph  S(n(eK2XA)  is  intended  to 
ensure  that  any  person  or  rirm  engaging  in 
the  wholesale  distribution  of  phannaceuticals 
to  any  person  or  firm  for  resale  shaO  be 
licensed  in  the  state  in  which  it  does  business 
and  that  the  state  licensing  requirements 
meet  certain  minimum  standanls.  The  mere 
shipment  of  pharmaceuticals  into  a  state 
would  not  trigger  the  requirement  that  the 
distributor  be  licensed  in  that  state.  However, 
the  operation  of  a  facility  from  which  a 
wholesaler  makes  shipments  outside  the 
state  would  trigger  the  licensing  requirement 
with  respect  to  the  state  in  which  the  facility 
is  locateid. 
[H.  Rept  100-76.  p.  17) 

The  legislative  history  indicates  that 
when  the  Congress  used  the  words  "in 
the  State"  in  section  503(e)(2)(A)  of  the 
act.  it  was  referring  to  the  physical 
location  of  the  facility  from  which  a 
wholesaler  makes  shipments.  Thus, 
PDMA  only  requires  that  wholesalers 
who  have  a  facility  in  a  State  be 
licensed  by  that  State,  and  that 
wholesalers  who  have  their  facility 
outside  the  State,  but  who  ship  into  the 
State,  need  not  be  licensed  by  that  State 
pursuant  to  PDMA.  However,  States  are 
free  to  require  the  Ucenaing  of  any 
wholesaler  who  ships  into  the  State, 
even  if  the  wholesaler  does  not  have  a 
facility  in  the  State,  subject  to  all 
pertinent  constitutional  constraints.  But 
the  failure  of  such  out-of-State 
wholesalers  to  have  such  a  State  Ucense 
would  not  be  a  violation  of  section 
503(e)(2HA)  of  the  act  The  agency  has 
concluded  that  the  changes  made  to 
i  205.4  indicate  the  proper  scope  of 
VDMA,  and  that  the  second  sentence  of 
the  proposed  1 205.4  was  unclear  and  is 
imnecessary. 

£1  Minimum  Required  Information  for 
Licensure 

IS.  Several  comments  discussed  the 
provisions  pertaining  to  minimum 
information  required  for  licensure  in 
proposed  1 205.5.  Some  comments 
asserted  that  certain  information 
required  by  1 205.5(a)  is  burdensome 
and  unnecessary,  because  it  is  already  a 
matter  of  public  record.  The  comments 
contended  that  the  State  licensing 
authority  is  not  entitled  to  have  this 


information  and  that  it  is  of  no  value  to 
the  State  for  the  purpose  of  licensing.  A 
few  comments  recommended  that 
S  205.5(a)  be  revised  to  indicate  that 
only  inf  onnation  relating  directly  to 
activities  conducted  in  the  licensing 
State  be  required. 

The  agency  has  reviewed  the 
information  reqoirements  and  finds  that 
the  information  does  not  go  beyond  the 
minimimi  necessary  for  a  State  Ucensing 
authority  to  enforce  its  licensing  system. 
Furthermore,  because  the  information  is 
readily  available  in  corporate  records,  it 
will  not  be  overly  burdensome  for  a 
wholesale  distributor  seeking  licensure 
to  supply  it  to  the  State. 

The  inforrTiation  required  for 
licensure,  described  in  S  205.5(a)  of  the 
final  rule,  goes  no  further  than 
information  that  is  pertinent  to  activities 
within  the  licensing  State.  In  designing 
its  licensing  scheme,  however,  each 
state  is  free  to  require  such  additional 
information  as  it  finds  appropriate. 

19.  Several  comments  recommended 
against  the  single  Ucensing  provision  in 
proposed  9  205.5(b)  that  would  allow  a 
State  to  issue  a  single  license  to  a 
business  entity  operating  more  than  one 
wholesale  distribution  facility  within  the 
State.  This  section  also  allows  a  State  to 
issue  a  single  license  to  a  parent  entity 
that  has  divisions  or  affiliate  companies 
conducting  wholesale  distributions  at 
more  than  one  location  within  the  State. 
The  comments  argued  that  separate 
licenses  would  provide  better 
accountability  and  more  effective 
application  of  sanctions. 

The  agency  disagrees.  In  cases  where 
a  State  chooses  to  include  a  single 
licensing  provision  in  its  wholesaler 
licensing  scheme,  other  sections  of  these 
guidelines  will  assure  that  all  of  the 
wholesale  distribution  facilities  subject 
to  the  license  are  adequately  regulated. 
Section  205.5(a)  (1)  through  (4)  requires 
that  comprehensive  information  about 
the  identity,  nature,  and  location  of  a 
business  be  submitted  to  obtain  a 
license.  This  information  must  include 
names  and  addresses  of  contact  persons 
for  all  facilities  used  by  the  Ucensee. 
The  agency  believes  that  this 
information  will  provide  a  sufficient 
guarantee  of  accountability  and 
effective  application  of  sanctions  under 
a  single  licensing  provision.  States  are, 
of  course,  free  to  design  single  licensing 
schemes  with  other  guarantees  or  to 
choose  not  to  provi^  for  single 
Ucensing  at  alL 

20b  Two  commenta  recommended  that 
proposed  |  205.5(b)  be  amended  to 
allow  for  Ucense  reciprocity.  Under  this 
plan,  a  State  could  grant  whcrfesale 
distributor  licenses  based  on  reciprocal 
agreements  with  other  States  having 


comparable  Ucensing  requirements.  The 
comments  are  concMned  that  States 
may  refuse  to  license  by  reciprocity  if 
the  issue  is  not  addressed  in  these 
guidelines. 

Reciprocal  Ucensing  arrangements 
between  State  Ucensing  suthorities  have 
traditionally  been  a  matter  within  the 
exclusive  discretion  of  the  States.  This 
final  rule  does  not  prohibit  States  fit)m 
allowing  Ucense  reciprocity  with  other 
States,  and  FDA  woiild  not  discourage 
such  cooperative  arrangements,  but  the 
agency  declines  to  include  a  reciprocal 
licensing  provision  in  these  minimtmi 
guidelines. 

21.  Two  comments  objected  to 
proposed  1 205.5(c),  which  states  that 
the  State  Ucensing  authority  shall  be 
notified  of  any  changes  in  the 
information  required  under  §  205.5(a) 
within  5  days  of  the  change.  Both 
comments  found  the  5-day  time  period 
to  be  unreasonably  short.  One  comment 
suggested  a  30-day  reporting  period, 
while  the  other  argued  that  an  annual 
report  of  such  changes  would  be 
sufficient. 

The  agency  is  removing  the  5-day 
notice  requirement  in  S  205.5(c)  and 
leaving  the  determination  of  the  time 
period  up  to  the  State  licensing 
authority.  The  State  licensing  authority 
receives  cmd  maintains  the  information 
required  under  S  205.5(a)  and  is  thus  in 
the  best  position  to  determine 
appropriate  time  frames  for  notification 
of  changes  in  this  information. 

F.  Qualifications  of  Personnel 

22.  One  comment  asserted  that 
proposed  %  205.6(b),  which  describes  the 
right  of  a  State  Ucensing  authority  to 
deny  a  Ucense  that  woidd  not  be  "in  the 
pubUc  interest,"  is  too  vague  and  should 
be  removed. 

FDA  has  provided  a  general — "in  the 
pubUc  interest" — standard  for  the  State 
licensing  authority  to  deny  a  license.  A 
State  may  choose  to  further  define  what 
it  beUeves  to  be  "in  the  pubUc  interest" 
The  agency,  however,  declines  to  do  so 
in  these  minimum  guidelines. 

23.  Some  comments  objected  to 
proposed  §  205.7,  which  sets  forth 
minimum  personnel  standards  for 
Ucenses.  The  comments  found  the 
proposed  minimum  personnel  standards 
to  be  an  "unwarranted  intrusion"  into 
the  right  of  wholesalers  to  choose  their 
own  employees.  They  recommended 
that  1 205.7  be  removed,  saying  that  the 
requirement  that  personnel  employed  in 
wholesale  distributioa  meet  certain 
minimum  education  and  experience 
standards  goes  beyond  the  Intent  of 
PDMA. 


The  agency  disagrees  with  the 
contention  that  requiring  a  nuBimum 
education  and  training  level  for 
personnel  employed  in  wholesale 
distribution  is  overly  intrusive, 
inappropriate  for  these  guidelines,  or 
beyond  the  intent  of  Congress.  The 
guidelines  do  not  specify  the  kinds  (A 
education  and  experience  required  fw 
personnel.  Rather,  the  impact  of  the 
guidelines  is  to  assure  that  personnel 
have  an  acceptable  level  of  proficiency 
to  carry  out  the  Ucensing  requirements. 
The  agency  beUeves  that  it  is  reasonable 
and  appropriate  to  reqtiire  that 
personnel  involved  in  the  handling, 
recordkeeping,  and  distribution  of 
prescription  drags  be  competent  to 
perform  these  important  tasks. 

G.  Violations  and  Penalties 

2A.  One  ccMnment  suggested  that 
removing  the  words  "or  any  felmiy" 
from  proposed  \  205.8(a)  woidd  make 
the  section  on  violations  and  penalties 
"more  fair."  The  comment  believed  diet 
the  language  in  this  section  of  the 
proposed  rule  qould  allow  suspension  or 
revocati<m  (rf  a  ndiolesaler  license  for 
the  criminal  act  of  a  single  emplo]ree  or 
for  a  felony  involving  a  business  that  is 
completely  separate  and  distinct  from 
the  corpmation's  wholesale  distribution 
operation. 

The  agency  beUeves  that  the 
determination  of  grounds  for  suspension 
or  revocation  of  wholesaler  Ucenses  is  a 
matter  more  appropriately  left  to  the 
discretion  of  Ate  State  licensing 
authority.  The  agency  is  removing  the 
words  "or  any  felony^  fiom  1 205J(s)  of 
the  final  rule. 

On  its  own  hiltiativie.  FDA  is  revising 
proposed  {  205.8(b),  which  sets  forth  the 
requirement  that  State  Ucensing  laws 
provide  for  suspension  and  revocation 
of  licenses  for  violations  of  the  Ucensing 
provisions.  As  proposed,  %  205.8(b) 
implied  that  even  insignificant  or  minor 
technical  violatfcins  of  wholesaler 
Ucensing  laws  could  be  the  basis  for 
suspension  and  revocation  of  Ucenses. 
As  a  minimum  licensing  requirement 
FDA  intended  that  significant  or 
consistent  infractions  of  State  Ucensing 
provisions  would  be  necessary  to  justify 
suspension  and  revocation  of  Ucenses. 
States  are  free  to  impose  stricter 
requirements,  but  FDA  should  not  do  so. 
FDA  is  removing  the  word  "any"  from 
this  section  in  the  final  rule  to  convey 
more  accurately  the  agency's  intended 
meaning,  and  is  stating  that  State 
licensing  laws  shall  provide  for 
suspension  or  revocation  of  Ucenses 
"where  appropriate,"  considering  the 
facts  of  the  violation  in  question. 


H.  Minimum  Requirements  for  the 
Storage  and  Handling  of  Pnecriptioa 
Drugs 

1.  General  Comments 

25.  Several  comments  objected  to  the 
reference  to  "current  good 
manufacturing  practices"  in  the 
introductory  paragraph  to  proposed 
i  205.50.  The  comments  asserted  that 
the  agency  lacks  the  authority  to  impose 
such  requirements  on  wholesale  drug 
distributors.  One  comment  contended 
that  current  good  manufacturing 
practices  are  "not  appUcable  to  the 
proposed  guidelines,"  and  added  that 
making  them  appUcable  would  be 
beyond  FDA's  statutory  authority. 
Another  comment  stated  that  the 
reference  to  current  good  manufacturing 
practices  reflected  the  agency's 
"confusion."  The  conmient  argued  that 
the  agency  is  only  entitled  to  regulate 
wholesaler  operations  in  "housekeeping 
and  stockkeeping"  matters.  The 
comment  added  that  wholesalers  deal 
only  with  drugs  in  containers  sealed  by 
the  manufacturer,  so  wholesale 
distributors  coidd  not  be  subject  to 
manufacturing  standards. 

FDA  agrees  that  it  may  be  confusing 
to  refer,  in  1 205JO.  to  "current  good 
manufacturing  practices."  The  provision 
has  been  revised  acccHdingly.  FDA 
disagrees,  however,  that  it  lacks 
authority  to  apply  current  good 
manufacturing  practice  requirements  to 
wholesalers,  or  that  its  authority  over 
wholesalers  extends  only  to 
"housekeeping  and  stockkeeping 
matters."  Section  S01(a)(2)(B)  of  the  act 
(21  U.S.C  351(a)(2)CB))  provides  Uiat  a 
drug  shaU  be  deeined  to  be  adulterated 

if die  methods  used  in,  or  the 

faciUties  or  controb  used  for,  its 
manufacture,  processing,  packing,  or 
holding  do  not  conform  to  *  *  *  current 
good  manufacturing  practice  ***.** 
This  section,  through  the  operation  of 
section  301(k)  of  tiie  act  (21  U.S.C 
331(k)),  appUes  to  drug  wholesalers, 
retailers,  pharmacies,  and  hospitals,  as 
weU  as  to  manufacttirers. 

While  the  statutory  current  good 
manufacturing  practice  provisions  of  the 
act  apply  to  wholesalers,  FDA  has  not 
yet  issued  specific  CGMP  regulations 
covering  traditional  wholesaler 
activities.  (FDA  has  previously  stated 
that  the  CGMP  regulations  set  forth  in  21 
CFR  part  211  do  not  apply  to 
wholesalers  engaging  in  activities  that 
are  traditional  to  those  estabUshments 
(see  43  FR  45027)].  In  the  absence  of 
specific  CGMP  regulations  governing 
wholesaler  activities,  FDA  advises  that 
the  minimum  requirements  in  i  205.50  of 
these  guidelines  may  be  relied  upon  by 
wholesalers  to  meet  appUcable 


obUgations  imder  section  S01(aX2)(l^  of 
the  act.  FDA  intends,  in  the  near  fritive, 
to  issoe  a  guideline  under  j  lOJO  of  its 
procedural  regidations  (21  CFR  10JK4. 
descriUng  scceptaUe  curroit  good 
manufacturing  practices  for  wholesalers 
that  reflect  the  approach  taken  ia  this 
final  rule. 

26.  Two  comments  made  the  general 
claim  that  the  storage  and  handUng 
provisions  in  proposed  {  205.50  are  too 
specific  and  restrictive.  The  comments 
argued  diat  wholesale  distribirtars 
should  be  free  to  choose  sjrstems  and 
faciUty  designs  that  will  adiieve  die 
goals  of  FINmIA. 

The  agency  disagrees.  Congress 
directed  FDA  to  estabUrii  guiddines  to 
"assme  anifr>rm  standards  covering  the 
proper  storage  end  handling  of 
pharmaceuticals  by  wholesale 
distributors  without  regulatory 
duplication  at  the  State  and  Federal 
level,"  and  recommended  consideration 
of  the  NABP  model  guidelines  for 
Ucensing  wholesalers  in  developing  dds 
guideline.  (R  Rept  100-76,  p.  17).  The 
storage  and  handUng  provisions  of 
S  205.50  are  responsive  to  this 
Congressional  direction. 

2.  FaciUties 

27.  Some  comments  asserted  that 
fTopoBed  i  206.SO(aX3).  which  sajrs  that 
wholesale  distribution  facilities  must 
have  a  designated  area  for  the 
quarantine  of  outdated,  damaged, 
deteriorated,  misbranded,  or  adulterated 
prescriptimi  drugs,  is  burdensome  and 
would  restdt  in  inefficient  use  of  space 
by  wholesale  (Bstributors.  One  comment 
stated  that  this  problem  could  be 
minhnized  by  specifying  that  one 
quarantine  area  for  all  substandard 
goods  would  be  sufficient  to  comply 
with  the  minimum  standards.  Another 
comment  suggested  that  deficient 
products  could  be  identified  and 
isolated  by  means  of  computerized 
inventory  control  which  would  prevent 
inadvertent  shipment  without  requiring 
separate  quarantine  space. 

The  agency  has  removed  the  word 
"separate"  fiom  {  205.50(a)(3),  to  clarify 
that  a  single  quarantine  area  for 
outdated,  daioaged,  deteriorated, 
misbranded,  and  adulterated 
prescription  dnigs  is  permissible.  States 
can,  of  course,  impose  quarantine 
requirements  that  are  stricter  than  this 
minimum  guideline. 

The  agency  does  not  beUeve  that  a 
computer-omtrolled  quarantine  system, 
which  does  not  provide  for  physical 
separation  of  the  drugs,  is  anuopriate. 
A  contaminated  or  adulterated 
prescription  drug  product  is  quarantined 
not  only  to  ensure  that  it  will  not  be 
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distributed  to  the  consumer,  but  also  to  - 
prevent  it  from  coming  into  contact  with 
other  drugs  it  might  contaminate.  The 
agency  has  no  knowledge  of  computer 
or  othet  systems  that  would  be  as 
effective  as  physical  separation  in 
achieving  these  goals.  In  addition,  the 
comments  have  not  shown  that 
providing  a  physical  space  for  the 
separation  of  damaged  goods  would  be 
burdensome. 

28.  One  comment  asked  for 
clarification  of  the  phrase  "opened  or 
used  outside  the  care,  custody,  or 
control"  as  used  in  the  description  of 
quarantine  procedures  required  under 
proposed  8  205.50(a)(3).  The  comment  is 
concerned  that  the  phrase  could  be 
interpreted  to  require  quarantine  of 
prescription  drugs  in  circumstances 
where  there  has  been  no  compromise  of 
thephysical  integrity  of  the  drug. 

The  agency  is  removing  this  phrase 
from  the  final  rule.  Section  205.50(a)(3) 
of  the  final  rule  requires  that 
prescription  drugs  whose  immediate 
containers  have  been  opened  or 
apparently  damaged  must  be 
quarantined.  It  is  not  necessary  that 
there  be  actual  injury  to  a  drug  product 
for  quarantine  to  be  required.  A 
suggestion  of  product  damage — such  as 
a  dirty  or  broken  immediate  product 
container — would  trigger  the  quarantine 
requirement 

29.  Another  comment  stated  that 
repackaging  facilities  should  be  listed 
wider  S  205.50(a)  to  ensure  that  storage 
and  labeling  standards  envisioned  by 
n3MA  will  be  complied  with  at  all 
facilities  where  prescription  drugs  are 
handled. 

The  agency  does  not  agree  that  it  is 
necessary  to  add  repackaging  or  other 
facilities  under  {  205.50(a).  li^ese 
provisions  apply  to  all  "wholesale 
distributors,"  specifically  to  any  facility 
that  stores,  handles,  warehouses,  or 
holds  prescription  drugs  for  wholesale 
sale.  The  provisions  thus  have  a  broad 
application  that  clearly  includes 
repackaging  facilities. 

3.  Security 

3a  Tyto  comments  argued  that  the 
security  provisions  des^bed  at 
proposed  {  205.50(b)  are  too  restrictive 
and  suggested  more  general  alternatives. 
One  of  the  comments  particularly 
objected  to  the  requirement  of  an 
"internal  alarm  system,"  noting  that 
other  types  of  systems  could  be  as 
effective  for  a  given  wholesale 
distribution  business.  The  comment  said 
that  wholesale  distributors  should  be 
free  to  choose  the  l>e8t  alarm  system  for 
their  facility. 

The  agency  agrees  diat  the 
requirement  that  the  alarm  system  be 


"internal"  is  too  specific  and  goes 
beyond  the  minimimi  standards  to  be  set 
by  these  guidelines.  The  agency  is  thus 
removing  this  word  from  S  205.50(b)  (2) 
and  (3).  Wholesale  distributors  can 
choose  any  alarm  system  design, 
consistent  with  State  law  and 
regulations,  that  is  adequate  to  detect 
unauthorized  entry  into  the  facility  and 
to  protect  the  prescription  drug 
inventory  from  theft  and  diversion.  The 
type  of  alarm  system  that  will  satisfy 
ti^is  requirement  will  depend  upon  the 
characteristics  of  the  facility,  the 
wholesale  operation,  and  the  State's 
licensing  law. 

4.  Storage 

31.  One  comment  asserted  that  the 
storage  provisions  at  S  205.50(c)  were 
too  specific  and  suggested  that  they  be 
removed.  The  comment  argued  that  it 
should  be  "satisfactory"  for  FDA  to 
require  only  that  prescription  drugs  be 
stored  at  appropriate  temperatures  and 
under  proper  conditions. 

The  agency's  obligation  to  impose 
reasonable  storage  requirements  for 
prescription  drugs  goes  beyond  the 
general  standard  suggested  by  this 
comment.  Congress  has  mandated  that 
FDA  set  standards  for  the  storage  and 
handling  of  prescription  drugs  by 
wholesale  distributors.  These  are  meant 
to  be  minitmnn  standards,  but  they  must 
be  adequate  to  serve  as  direction  to 
States  in  setting  up  their  Ucensing 
systems.  General  statements  about 
"appropriateness"  and  "adequacy"  do 
not  offer  sufficient  direction  to  the 
States.  The  requirements  of  S  205.50(c] 
conform  to  the  storage  provisions  of  the 
NABP  model  guideline  and,  as  discussed 
in  paragraph  26,  are  in  line  with 
congressional  intent 

32.  One  comment  stated  that  the 
storage  requirements  in  proposed 

§  205.50(c)  should  specifically  exclude 
wholesale  distributors  from 
responsibility  for  the  condition  of 
prescription  drugs  during  transport 

While  FDA  recognizes  practical 
difficulties  involved  in  maintaining 
proper  storage  and  handling  conditions 
for  prescription  drugs  in  transit  it 
believes  that  prescription  drugs  must  be 
properly  handled  at  all  points  in  the 
distribution  process.  Drugs  that  are 
improperly  handled  at  any  point  in  the 
distribution  process  are  subject  to 
enforcement  action  under  the 
adulteration  and  misbranding  provisions 
of  the  act 

It  should  be  noted,  however,  that  the 
proposed  rule  does  not  place  the 
responsibility  for  assuring  proper 
storage  conditions  for  prescription  drugs 
in  transit  on  the  wholesale  distributor. 
The  guidelines  require  that  incoming 


shipping  containers  be  visually 
inspected  by  the  wholesale  distributor 
for  obvious  defects  or  problems  caused 
by  improper  storage  conditions  in  transit 
or  at  any  other  point  in  their 
distribution.  Based  on  this  inspection, 
the  wholesale  distributor  can  elect  to 
accept  or  to  refuse  acceptance  of 
prescription  drugs  that  appear  to  be 
adulterated  or  misbranded. 
ResponsibiUty  for  the  condition  of 
shipped  drugs  does  not  fall  upon  the 
wholesale  distributor  until  acceptance  is 
made. 

33.  A  number  of  comments  asked  for 
clarification  of  the  meaning  of  "room 
temperature"  as  used  in  the  storage 
requirements  in  S  205.50(c)(1).  The 
comment  asked  if  FDA  meant 
"controlled  room  temperature,"  as  the 
term  is  used  in  the  United  States 
Pharmacopeia  (USP),  or  "ambient"  room 
temperature.  The  comments  noted  that 
maintaining  a  "controlled"  room 
temperature  would  require  more 
sophisticated  equipment  and  higher 
utility  outlays  than  "ambient"  room 
temperature. 

Properly  stored  prescription  drugs 
must  be  protected  from  temperature 
extremes  at  all  times.  To  ensure  that  this 
minimum  standard  is  met  the  agency  is 
requiring  that  storage  facilities  be 
maintained  at  "controlled  room 
temperature,"  which  is  defined  in  the 
USP  as  a  tempera tiu«  that  is  maintained 
between  15  and  30  'C  (USP  XXII  (1990). 
p.  7).  This  requirement  can  be  met  using 
standard  building  thermostats  and 
conventional  heating  ventilating,  and  air 
conditioning  systems.  The  agency  does 
not  expect  tiiis  minimum  requirement  to 
be  burdensome  or  necessitate  the 
purchase  of  sophisticated,  expensive 
equipment 

34.  A  number  of  comments  objected  to 
the  proposed  requirement  in 

S  205.50(c)(2)  that  temperature  and 
humidity  be  recorded  on  manual, 
mechanical,  electromechanical,  or 
electronic  equipment  or  logs.  The 
comments  asserted  that  this  requirement 
was  too  costly  and  argued  that  current 
distribution  systems  include  safeguards 
to  ensure  proper  storage  of  the  few 
prescription  drug  products  requiring 
special  treatment 

The  agency  disagrees  with  the  claim 
that  requiring  records  of  storage 
conditions  will  impose  unnecessary 
burdens  on  wholesale  distributors. 
Section  205.50(c)(2).  which  describes  the 
requirement  does  so  in  very  broad 
terms.  The  provision  allows  for 
operators  of  facilities  to  choose  from  a 
wide  range  of  possible  recording  and 
documentation  methods,  as  long  as  the 
choice  is  appropriate  for  their  facility. 


One  of  the  listed  choices  is  a  'Mannar 
procedure  by  which  temperature  and 
humidity  infomation  could  be  written  in 
a  log  by  an  employee  who  reads  a 
thermometer  and  hydrometer.  This 
option  is  neither  expensive  nor 
bordensome.  Oflier  cq>tions  are  similarly 
reasonable  in  cost  and  operation. 

5.  Examination  of  Goods  and  Vehicles 

35.  Several  comments  concerned  the 
proposed  requirement  in  1 20S.50(d)(l) 
that  wholesalers  inject  incoming 
prescription  dn^  and  delivery  vehicles. 
All  of  the  comaoents  reconunended  that 
the  scope  of  any  inspection  be  limited  to 
obvious,  apparent  defects  that  can  be 
discovered  through  a  visual  inspection. 
The  comments  cited  the  difficulty  of 
determining  transit  conditions,  and 
questioned  the  ability  and  expertise  of 
personnel  employed  by  the  wholesale 
distributor  to  discover  latent  defects  in 
vehjclts  or  prescription  drugs.  The 
comments  argued  that  requiring  more  in- 
depth  inspections  would  be 
burdensome,  coetly,  and  could  interfere 
with  commercial  relationships. 

Some  comments  noted  that  a  drug 
may  be  shipped  in  more  than  one 
vehicle  and  that  only  the  last  ooe  would 
be  available  for  inspection  by  the 
wholesaler.  Inspection  of  this  last 
vehicle  would  not  assure  that  all  transit 
vehicles  were  sound  and  protective  of 
product  integrity. 

The  agency  generally  agrees  with 
these  assertions  and  has  modified  the 
proposed  inspection  provisions  in  the 
final  rule  so  that  inspection  of  the 
delivery  vehicle  is  no  longer  required, 
and  inspection  of  incoming  prescription 
drugs  is  limited  to  a  visual  examination 
of  shipping  containers.  This  inspection 
should  be  aimed  at  detecting  damage 
that  would  suggest  possible 
contamination  of  the  container's 
contents.  Some  level  of  inspection  must 
be  conducted  by  wholesale  distributors 
to  identify  the  prescription  drug  and  to 
remove  obviously  damaged  drugs  from 
the  distribution  system.  Wholesale 
distributors  mast  employ  personnel  who 
can  perform  such  inspections. 

Moreover,  it  is  in  the  wholesale 
distributor's  interest  to  employ 
personnel  who  have  the  ability  and 
expertise  to  conduct  inspections  of 
incoming  prescription  drug  shipments 
adequate  to  detect  drugs  that  are  not 
suitable  for  acceptance.  One  of  the 
stated  purposes  of  requiring  inspection 
of  incoming  shipments  is  to  provide  an 
opportunity  for  wholesale  distributors  to 
refuse  acceptance  of  prescription  drugs 
that  are  unfit  for  distribution.  Once  the 
wholesale  distributor  has  inspected  the 
shipped  drugs  and  dected  to  accept 
them,  the  distributor  is  responsible  for 


the  condition  of  the  drugs.  Unttt  that 
tioie.  the  shipper  or  mamfactorer 
remains  responsible  for  delivering  a 
inescription  drag  product  in  acceptable 
condition. 

6.  Returned.  Damaged,  and  Outdated 
Prescription  Drugs 

36.  Several  comments  addressed 
pn^osed  S  20S.S0(e).  which  describes 
the  obligations  of  wholesalers  with 
respect  to  returned,  damaged,  and 
outdated  prescription  drugs.  The 
comments  found  the  entire  section  to  be 
redundant  because  its  subject  matter  is 
covered  in  other  FDA  regulations.  The 
comments  cited  21 CFR  211.204  and 
211.206  as  examples  of  regulations  that 
make  proposed  i  205.S0(e)  unnecessary. 
These  are  the  sections  of  FDA's  CGMP 
regulations  that  pertain,  respectively,  to 
returned  drugs  and  salvaged  drug 
products. 

As  discussed  previously  in  this 
document  the  CGMP  regulations  set 
forth  in  21  CFR  part  211  apply  to 
wholesale  distributors  only  when  they 
are  engaged  in  activities  that  fall  outside 
the  scope  of  a  traditional  wholesale 
distribution  practice  (see  43  FR  at 
45027).  A  wholesaler  who  chooses  to 
handle  returned,  damaged,  or  outdated 
drugs  within  the  scope  of  traditional 
wholesale  distribution  practice  is  not 
subject  to  the  CGMP  requirements  in  21 
CFR  part  211.  Thus,  the  provisions  of 
§  205.50(e]  are  not  redundant  with 
respect  to  these  procedures.  Of  course, 
as  stated  in  S  205.50(j)  of  this  final  rule, 
a  wholesaler  who  engages  in 
repackaging,  salvaging,  reprocessing,  or 
other  manitfacturing  activities  is  subject 
to  the  GCMP  requirements  in  21  CFR 
part  211. 

37.  Another  comment  suggested  that 
§  205.50(e)  be  removed,  saying  the  role 
that  pharmacists  play  in  the  distribution 
of  prescription  drugs  to  consumers 
makes  the  provision  unnecessary. 

The  requirements  of  this  section  are 
intended  to  prevent  distribution  of 
potentially  adulterated  or  misbranded 
prescription  drugs  to  consumers.  FDA 
agrees  that  pharmacists  play  an 
important  role  in  achieving  this  goal,  but 
this  does  not  replace  the  need  for 
wholesale  distributors  to  take  measures, 
such  as  those  described  in  proposed 
S  205.50(e),  to  remove  prescription  drugs 
that  are  outdated,  damaged, 
deteriorated,  misbranded,  or  adulterated 
from  wholesale  distribution. 

38.  One  comment  recommended  that 
proposed  S  205.50(e)(2),  which  requires 
that  prescription  drugs  in  damaged 
containers  be  qirarantined  and 
physically  separated  from  other  drugs, 
be  removed.  The  comment  stated  that 
the  requirements  of  this  section  are 


adequately  covered  by  proposed 
S  205.50(eHl).  whidi  deals  with 
quarantine  of  adulterated  drugs. 

The  agency  disagrees  that  proposed 
S  206.50(e)(2)  is  unnecessary  and  should 
be  removed.  Section  205.50(eMl)  states 
the  requireaient  tfiat  adulterated  drag 
products  be  quarantined,  but  does  not 
specifically  address  die  situation, 
described  in  i  205.50(e)(2),  where 
damage  to  prescription  drug  product 
containers  suggests  that  the  quahty  of 
their  contents  has  been  compromised. 
The  agency  expects  that  this  is  the  most 
common  drcunutance  where  quarantine 
is  necessary  and  believes  that  it  most  be 
specifically  addressed  in  the  guidelines. 

39.  Another  comment  requested  that 
"palletized  bulk  shipments"  be 
specifically  excluded  from  the  container 
inspection  requirement  in  proposed 

S  205.50(e)(2),  because  the  language 
could  be  interpreted  to  mean  that  a 
prescription  drug  product  would  have 
been  quarantined,  destroyed,  or 
returned  the  moment  the  outer  seal  of 
the  bulk  ^pment  is  opened. 

The  agency  has  clarified  S  205.50(e)(2) 
in  the  final  rule  to  require  quarantine 
when  the  prescription  drug  product  is 
damaged  or  the  condition  of  the  sealed 
immediate  or  sealed  secondary  drug 
container  suggests  that  the  contents 
have  been  damaged.  The  guideline  does 
not  require  quarantine  when  only  the 
outer  seal  of  a  bulk  shipment  of 
prescription  drug  products  is  opened 
and  this  seal  is  not  the  immediate  or 
secondary  container  of  the  product. 

40.  Several  comments  objected  to  the 
proposed  requirements  in  S  205.50(e)  for 
handling  returned  prescription  drugs, 
finding  them  confusing  and  inconsistent 
within  the  proposal.  Ibe  comments 
contend  that  unlike  proposed 

S  205.50(e)(1)  and  (e)(2),  proposed 
S  205.50(e)(3)  does  not  allow  for  return 
of  substandard  prescription  drugs  to  the 
manufacturer  as  an  option  for  wholesale 
distributors.  Other  comments  asserted 
that  the  requirements  of  proposed 
S  205.50(e)(3)  were  inconsistent  with 
guidance  given  in  FDA's  August  1, 1988, 
letter  on  PDMA  to  regulate  industry  and 
other  interested  persons  with  regard  to 
the  handling  of  returned  prescription 
drugs.  That  letter  provided  that 
hospitals,  health  care  entities,  or 
charitable  institutions  could  destroy 
unwanted  prescription  drugs  or  return 
them  to  the  manufacturer.  The  August  1. 
1988.  letter  was  supplemented  by 
November  3, 1988,  and  January  26, 1990. 
letters  that  permitted  these  entities  to 
retiun  prescription  drugs  under  certain 
specified  circumstances. 

The  agency  agrees  and  has  added 
language  to  permit  the  return  of 
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prescription  drugs  to  the  manofacturer 
or  stqiplier  under  i  20S.s6(e)(3)  of  the 
final  rule. 

41.  Several  comments  objected  to  the 
requirement  in  proposed  I  205.50(e)(3) 
that  wholesale  distributors  perform 
"examination,  testing,  or  other 
investigation"  to  determine  that  a 
prescription  drug  meets  standards  of 
safety,  identity,  quality,  strength,  and 
purity  before  returning  the  product  to 
their  riielves.  Other  comments 
contended  that  reshelving  of  returned 
drugs  products  after  examination  and 
testing  is  inconsistent  with  PDMA 
because  it  allows  such  products  to  be 
recKstributed.  Some  of  the  comments 
questioned  the  analytic  capability  of 
distributors  to  comply  with  the 
requirement  saying  that  most  wholesale 
distributors  do  not  now  conduct  such 
testing.  One  comment  aigued  that  the 
requirement  could  fairly  be  imposed  on 
manufacturers,  but  not  on  wholesalers, 
and  another  recommended  that  only  a 
visual  examination  be  required,  widi 
further  investigations  performed  by  the 
manufacturer  if  the  distributor's  visual 
inspection  suggested  a  problem. 

FDMA  was  enacted  to  decrease  the 
risk  that  counterfeit  adulterated, 
misbranded,  subpotent  or  expired 
presotption  drugs  will  reach  the 
American  consumer.  It  would  violate  the 
purpose  of  PDMA  to  allow  returned 
prescription  drugs  to  be  distrilnited  to 
the  pubtic  without  certain  assurances.  It 
is  not  biconsistent  with  PDMA. 
however,  to  permit  reshelving  of 
returned  drugs  that  have  been  shown, 
tlirough  adequate  testing  measures,  to 
meet  acceptable  standards. 

Section  205.50(e)(3)  of  the  final  rule 
offers  several  options  for  the  disposition 
of  returned  prescription  drugs.  Under 
the  provision,  the  wholesaler  is  allowed 
to  send  the  returned  drug  back  to  the 
manufacturer,  destroy  the  returned  drug, 
or  reshelve  it  if  it  meets  the  testing 
standards  outiined.  The  wholesaler  is 
not  required  to  choose  the  testing 
alternative.  If  the  testing  alternative  is 
chosen,  the  wholesale  distributor  may 
elect  to  have  a  qualified  outside 
laboratory  conduct  the  analysis  if  it 
does  not  have  the  appropriate  in-house 
capability.  Ifthe  wholerale  distributor 
chooses  to  conduct  the  testing 
procedures,  pertinent  CGMP 
requirements  must  be  followed,  and 
analyses  should  be  adequate  to  detect  . 
problems  with  the  drug's  safety,  identity, 
strength,  quality,  and  purity.  Tbe  agency 
does  not  want  to  limit  testing  to  a  visual 
examination  that  coiJd,fail  tp  detect   , 
potential  problems..  !..'".:.  .,i  v  ■-"  ^.'j  ••- 


7.  Recordkeeping 

42.  Several  comments  (^})ected  to  the 
requirement  in  proposed 

i  205.50(f)(l)(iii)  that  expiration  dates  be 
included  in  disposition  records,  saying 
that  the  requirement  would  be  costly, 
burdensome,  and  unnecessary.  The 
comment  added  that  current  procedures, 
such  as  pharmacists  checking  dates 
before  dispensing  prescription  drags,  are 
adequate  to  keep  expired  drugs  out  of 
the  distribution  system  as  intended  by 
PDMA. 

The  comments  provide  adequate 
evidence  that  maintaining  records  of 
expiration  dates  is  not  current  standard 
business  practice  in  the  industry,  and 
that  incorporating  the  requirement  into 
current  practice  may  impose  some 
unnecessary  burdens  on  wholesale 
distributors.  The  agency  is  removing 
proposed  1 205.50(f)(l)(iii)  and  will  not 
require  tiiat  wholesale  drug  distributors 
maintain  records  of  expiration  dates  of 
prescription  drugs  at  this  time.  FDA  may 
impose  the  requirement  in  die  future  if 
experience  with  these  guidelines 
suggests  it  is  necessary. 

Although  not  required  at  this  time,  the 
agency  encourages  keeping  records  of 
drug  expiration  dates.  In  the  agency's 
view,  drug  disposition  records  that 
include  expiration  dates  are  mora 
complete,  better  facilitate  recaUs,  and 
help  to  ensure  that  outdated  drug    '* '  ' 
products  are  not  distributed  to 
American  consumera. 

43.  Several  comments  questioned  the 
requirement  in  proposed  {  205.50(f)(2), 
which  states  that  records  of  the 
disposition  of  prescription  drugs  by 
wholesale  distoibutors  must  be  available 
for  inspection  by  authorized  officials  for 
a  period  of  2  years  following  the 
expiration  dates  of  such  dn^s.  The 
comments  suggested  several 
alternatives  to  associating  the  retention 
period  to  the  expiration  date  of  the  drug. 

As  previously  mentioned.  FDA  has 
removed  proposed  8  205.50(f](l](iii), 
which  set  forth  the  requirement  that 
wholesale  distributors  maintain  records 
of  expiration  dates  of  prescription  drugs. 
FDA  will  therefore  not  require  a  record 
retention  time  period  linked  to  the 
expiration  date  of  the  drug.  Instead,  the 
agency  is  changing  the  pertinent 
provision  to  establish  a  record  retention 
period  of  2  years,  following  the  date  of 
disposition  of  the  prescription  drug 
product  FDA  has  concluded  that  titis 
retention  period  is  sufficient  to  enable  . 
the  agency  to  respond  to  public  health 
emergencies  related  to  the  distribution 
of  prescription  drugs.  The  agency     , 
anticipates  that  a  vast  majority  of      '  - 
prescTiptioii  dnigSj  would  be  poiuumed.  '. 
expired,  etc  destroyed  within  this  time. ..  • 


44.  Several  comments  objected  to 
proposed  i  205.S0(f)(3).  which 
established  the  24-hour  time  period 
allowed  for  making  records  available  to 
an  authorized  official.  Calling  the  time 
period  "unreasonable,"  the  comments  .. 
suggested  it  be  changed  to  72  hours.  The 
comments  claimed  tltis  would  make  the 
requirement  consistent  with  other, 
unspecified  FDA  record  production 
requirements. 

The  provision  has  been  changed  in  the 
final  nde  to  allow  2  working  days  for  the 
production  of  records  that  are  not  kept 
at  the  inspection  site  and  are  not 
immediately  retrievable  by  computer  or 
other  means.  The  agency  finds  this  to  be 
a  reasonable  and  appropriate  time 
frame,  and  is  consistent  with  analogous 
record  production  requirements  of  other 
government  agencies  (see,  for  example. 
21  CFR  13044)4). 

&  Written  Policies  and  Procedures 

45.  Some  comments  addressed  the 
written  policies  and  procedures 
requirements  for  licensed  wholesale 
drug  distributors  in  proposed  S  205.S0(g). 
The  comments  agreed  that  it  is 
appropriate  to  require  a  procedure  for 
distii^ting  oldest  stock  first  but 
objected  to  the  requirement  that 
deviation  from  this  procedure  be 
justified  and  documented,  arguing  that 
this  provision  would  add  to 
recordkeqring  burdens  and  operating 
costs. 

The  agency  believes  that  consistent 
stock  rotation  practices,  as 
contemplated  in  proposed  8  205.50(g)(1), 
are  an  effective  means  of  ensuring  that 
outdated  stock  will  not  be  distributed  to 
the  consmner.  The  agency  agrees  that 
documentation  of  deviations  from 
proper  stock  rotation  practices  goes 
beyond  minimum  standards  and  has 
removed  the  documentation  requirement 
horn  die  final  rule.  The  guidelines  noinr 
permit  deviations  firom  proper  stock 
rotation  practices  if  the  deviation  is 
temporary  and  appropriate. 

46.  Several  comments  addressed  the 
proposed  provisions  in  8  205.50(g)  (2) 
and  (3)  on  recall  procedures.  One 
comment  suggested  removal  of 

8  205.50(g)(3)(iii),  which  requires  that 
there  be  a  procedure  for  recall  of  a 
prescription  drug  that  is  to  be  replaced 
by  a  superior  product  or  package  dasign. 
llie  comment  noted  that  such  a  product 
withdrawal  has  littie  to  do  with  health 
and  safety  and  eihpuld  be  handled  at  the 
discretion  of  the  manufacturer  and ,, .',.. .. 
distributor.  ].   ,'!,,'. 

The  agency  agrees  that  product       : ,;' 
withdrawals  undeftakeo  to  ei]table  a ,  . . 
manufacturer  to  raplace,pn«packagiiigt . 
■  def|i{p  with,  another  for  reasons  other,;: 


than  the  promotion  of  public  health  and 
safety  goes  beyond  the  scope  of  this 
rulemaking.  The  final  rule  reflects  this 
change. 

47.  Several  other  comments  asserted 
that  procedures  currently  followed  by 
drug  manufacturers,  wholesale  and 
retail  drag  distributors,  and  pharmacists 
have  been  quite  effective  in  dealing  with 
recalls.  I'he  comments  contended  that 
the  recall  procedures  proposed  in 

8  205.50(g)  (2)  and  (3)  would  impose 
substantial  economic  burdens  on 
wholesale  distributora  without  offering 
any  significant  improvement  in  recall 
accttfacy  and  should  therefore  be 
removed  from  the  final  rale. 

The  agency  disagrees.  The  agency 
believes  it  necessary  that  all  entities 
involved  in  the  distribution  of 
prescription  drugs  have  procedures  in 
place  for  the  efficient  handling  of  drug 
recalls.  In  this  way,  each  party  will  be 
aware  of  its  role  in  removing  potentially 
dangerous  products  from  the  drug 
distribution  system.  While  prescription 
drug  manufacturere  have  a  primary  role 
in  implementing  a  drug  recall  other 
entities  in  the  drug  distribution  system 
must  share  responsibility  for  ensuring 
that  all  drugs  subject  to  recall  are 
prevented  from  reaching  the  American 
consumer. 

48.  One  comment  asserted  that  the 
requirement  in  8  206.50(g)(3)  tiiat  a 
wholesale  distributor  have  procedures 
'sufficient  to  handle  "any  crisis"  is  too 
vague.  The  comment  suggested  that  the 
section  describe  specific  procedures  to 
follow  in  case  of  strike,  fire,  flood,  and 

,  natural  disaster  or  emergency. 
Specific  procedures  for  crisis 
situations,  such  as  a  strike,  fire,  flood,  or 
other  natural  disaster,  are  best  left  to 
the  individual  States.  It  would  not  be 
appropriate  for  the  agency  to  attempt  to 
describe  plana  for  handling  specific 
kinds  of  crises. 

49.  Two  comments  questioned  the 
expertise  of  the  wholesale  distibutor  for 
making  the  determination,  required  in 
proposed  8  205.50(g)(5)(i),  that 
prescription  drag  stock  in  wholesale 
distribution  hat  an  expiration  date  that 
is  sufficient  for  a  drug  to  get  to  the 
consumer.  Bodi  suggested  that  it  would 
be  more  appropriate  for  a  pharmacist  or 
physician  to  make  such  a  judgment. 

Ilie  agency  agrees  that  making  the 
determination  required  under  proposed 
8  205.50(g)(5)(i)  may  require  a  degree  of 
judgment  that  is  beyond  the  expertise  of 
whdesale  distribution  personne).  The 
agency  has  tiierefore  removed  this 
requirement  from  the  final  rale. 

61.  One  comment  objected  to  the  2- 
year  retention  requirement  under 
proposed  8  206.S0(g)(5)(ii),  for 
documents  relating  to  die  disposition  of 


outdated  stock.  The  comment 
recommended  that  requiring  retention 
for  1  year  from  the  expiration  of  the 
prescription  drug-woidd  be  consistent 
witii  FDA's  CGMP  regulations  in  21  CFR 
part  211. 

A  2-year  record  retention  requirement 
is  consistent  with  the  other  record 
retention  provisions  in  these  guidelines, 
and  the  agency  is  not  persuaded  that  the 
change  recommended  by  this  comment 
is  appropriate. 

9.  Responsibility 

52.  One  comment  suggested  that 
8  205.50(h]  be  amended  to  clarify 
whether  manufactures  could  be  "held 
liable"  for  using  unlicensed  wholesale 
distributors.  This  comment  was  not 
specific  as  to  what  kind  of  liability  was 
of  concern. 

The  liability  of  manufacturers  for 
actions  in  tort  is  governed  by  State  law 
and  is  beyond  the  scope  of  this 
rulemakmfi. 

53.  Another  comment  asserted  that  the 
requirement  in  proposed  8  20S.50(h)  that 
a  list  of  qualifications  of  management 
directors,  and  others  in  charge  be 
maintained  is  an  "unnecessary  police 
state  intrasion  and  subject  to  a 
difference  of  opinion."  The  comment 
said  that  such  a  list  is  irrelevant  to 
achieving  the  goals  of  PDMA  and  would 
be  difficult  and  cosUy  for  State  boards 
to  administer. 

The  agency  disagrees  with  the 
contention  that  the  Ust  of  responsible 
persons  required  by  this  section  is 
unnecessary  or  excessively  burdensome. 
The  agency  expects  that  a  majority  of 
wholesale  distribution  businesses  would 
have  this  information  readily  available. 
The  information  required  in  this  list  is 
minimum  information  necessary  for 
administration  of  these  guidelines  by  the 
State  licensing  authorities. 

10.  Compliance  With  Other  Laws 

64.  Proposed  8  205.50(i)  required 
wholesale  drag  distributon  to  operate  in 
comphance  with  all  applicable  laws  and 
regulations,  including  local  laws. 
Proposed  section  205.50(j)  required 
wholesale  drug  distributors  to  comply 
with  only  applicable  Federal  and  State 
laws  rriating  to  salvaging  and 
reprocessing,  but  did  not  require 
wholesale  drug  distributors  to  comply 
with  local  laws  relating  to  salvaging  and 
reprocessing.  On  its  own  initiative,  FDA 
is  amending  8  205.60  to  make  paragraphs 
(i)  and  (j)  consistent  and  to  make  it 
dear  that  wholesale  drug  distiibuton 
must  comply  with  local  laws  relating  to 
salvaging  and  reprocessing. 

This  substantive  rule  is  being  made 
effective  immediately  upon  publication. 
The  agency  has  found  tfaaf  diere  is  good 
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cause  for  this  immediate  effective  date 
(see  5  U.S.C.  553(d)(3)).  PDMA  provides 
that  the  Hcensing  requirements  for 
wholesale  distributors  mandated  by 
section  503(e)(2)(A)  of  die  act  (21  U.S.C 
353(e)(2)(A))  will  not  go  into  effect  until 
the  expiration  of  2  years  after  the  date 
,  this  regulation  is  promulgated  and  takes 
effect  (see  section  8(b)(2)  of  PDMA). 
States  and  wholesalers  will  have  2  years 
in  which  to  conform  their  activities  to 
this  rule  before  any  enforcement  action 
could  be  taken  by  FDA.  Thus,  the 
normal  30-day  delay  in  effectiveness  is 
subsumed  in  the  2-year  delay  mandated 
by  PDMA.  There  is  no  need  to  have  the 
rale  take  effect  2  yeara  and  30  days  after 
publication,  because  the  2-year  period 
provides  ample  time  for  the  States  and 
wholesalers  to  conform  their  activities 
to  the  requirements  of  this  rule.  In 
addition.  Congress  has  indicated  its 
interest  in  having  this  rule  promulgated 
expeditiously  (see  section  6(a)(2)  of 
PDMA).  The  waiver  of  the  30-day  delay 
is  consistent  with  the  congressional 
desire  that  FDA  promulgate  this  rale  in  a 
short  time. 

List  of  Subjects  ui  21  CFR  Part  205 

Drugs,  Labeling,  Manufacturing. 
Warehouses.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags,  chapter  L  subchapter 
C  of  tide  21  of  die  Code  of  Federal 
Regulations  is  amended  by  adding  new 
part  205  to  read  as  follows: 

PART  205— QUIDEUNES  FOR  STATE 
UCENSmO  OF  WHOLESALE 
PRESCRIPTION  DRUG  DISTRIBUTORS 

Sec 

205.1    Scope. 

ZKJt    Purpose. 

205.3  Definitions. 

205.4  Wholesale  drag  distributor  licensing 
requirement 

205.6  Minimum  required  information  for 
licensure. 

205.0    Minimum  qualifications. 

205.7  Personnel. 

205J    Violations  and  penalties.  '"  ' 

2S6J0    Minimum  requirements  for  the 
storage  and  handling  of  prescription 
drugs  and  for  the  establiihment  and 
maintenance  of  prescription  drug 
distribution  records. 
Authority:  Sees.  601,  502.  603, 701. 704  of  • 

the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 

VS.C.  351, 352,  353,  371. 374). 

8205.1    Scope. 

This  part  applies  to  any  person.  :  - '  - 
partnership,  corporation,  or  business 
firm  in  a  State  engaging  in  die  wholesale 
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$205.2 

The  piupose  of  this  part  is  to 
iiiq>leinent  the  Prescription  Drug 
Marketing  Act  of  1967  by  providing 
miniDniuB  standards,  terms,  and 
conditions  for  the  licensing  by  State 
licensing  authorities  of  p«8ons  who 
engage  in  wholesale  distributions  in 
interstate  coounerce  of  prescription 
drugs. 

9  205.3    DSfllliHOns, 

(a)  Blood  means  whole  blood 
collected  from  a  single  donor  and 
processed  either  for  transfusion  or 
further  manufocturing. 

(b)  Blood  component  means  that  part 
of  biood  separated  by  physical  or 
mechanical  means. 

(c)  Drug  sample  means  a  unit  of  a 
prescription  drug  that  is  not  intended  to 
be  sold  and  is  intended  to  promote  the 
sale  of  the  drug. 

(d)  Manufacturer  means  anyone  who 
is  engaged  in  manufacturing,  preparing, 
propagating,  compounding,  processing, 
packaging,  repackaging,  or  labeling  of  a 
prescription  drug. 

(e)  PresaiptJon  drug  neana  mvf 
human  drug  required  by  Federal  law  or 
regulation  to  be  dispensed  only  by  a 
prescription,  including  finished  dosage 
forms  and  active  ingredients  subject  to 
section  S03(b)  of  the  Federal  Food.  Drug, 
and  Cosmetic  AcL 

(f)  Wholesale  distribution  and 
wholesale  distribution  means 
distribution  of  prescription  drugs  to 
persons  other  than  a  consumer  or 
patioit.  but  does  not  include: 

(1)  Intracanpany  sales; 

(2)  The  purchase  or  other  acquiritioo 
by  a  hospital  or  other  health  care  entity 
that  is  a  member  of  a  group  purchasing 
organization  of  a  drug  for  its  own  use 
from  the  group  purchasing  organization 
or  from  other  hospitals  or  health  care 
entities  that  are  members  of  sudi 
organizations; 

(3)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  seU.  purchase,  or 
trade  a  drug  by  a  charitable 
organization  described  in  section 
S01(c)(3)  of  the  Internal  Revenue  Code  of 
1954  to  a  nonprofit  anUiate  of  the 
organization  to  the  extent  otherwise 
permitted  by  law; 

(4)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 
health  care  entities  that  are  under 
common  control:  for  purposes  of  this 
section,  "common  control"  means  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  polides  of  a 
person  or  an  organization,  whether  by 


ownership  of  stock,  voting  ri^ts,  by 
contract,  of  otherwlM; 

(5)  Hie  sale,  pordiase.  or  trade  of  a 
drug  or  an  offer  to  sell,  purdiase,  or 
trade  a  drug  for  emergency  medical 
reasons;  for  purposes  of  this  section, 
"emei^ency  medical  reasons"  includes     i 
transfers  of  prescription  drugs  by  a 
retail  pharmacy  to  another  retail 
pharmacy  to  aUeviate  a  temporary 
shortage; 

(6)  The  sale,  purchase,  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  ot  trade 
a  drug,  or  the  dispensing  of  a  drug 
pursuant  to  a  prescription: 

(7)  The  distribution  of  drug  samples 
by  manufacturers'  representatives  or 
distributors'  representatives;  or 

(8)  The  sale,  purchase,  or  trade  of 
blood  and  blood  components  intended 
for  transfusion. 

(g)  "Wholesale  distributor"  means  any 
one  engaged  in  wholesale  distribution  of 
prescription  drugs,  including,  but  not 
limited  to,  manufacturers:  repackers; 
own-label  distributors;  private-label 
distributors;  jobbers;  brokers; 
warehouses,  indudii^  manufacturers' 
and  distributors'  warehouses,  chain  drug 
warehouses,  and  wholesale  drug 
warehouses;  independent  wholesale 
drug  traders;  and  retail  pharmacies  that 
conduct  whcdesale  distributions. 

{209.4   Wlwlasalednigdtetrtbutof 


Every  wholesale  distributee  in  a  State 
who  engages  in  wholesale  distributions 
of  prescription  drugs  in  interstate 
commerce  must  be  licensed  by  the  State 
licensing  authority  in  accordance  with 
this  part  before  engaging  in  wholesale 
distributions  of  prescription  drugs  in 
interstate  commerce. 

}205J   MMnmihi  ro^uraQ  knonnallon  ffor 
jcensiwe- 

(a)  The  State  licensing  authority  shall 
require  the  following  minin»»ni 
information  from  each  wholesale  drug 
distributor  as  part  of  the  license 
described  in  9  205.4  and  as  part  of  any 
renewal  of  such  license: 

(1)  The  name,  full  business  address, 
and  telephone  number  of  the  licensee; 

(2)  All  trade  or  business  names  used 
by  the  licensee: 

(3)  Addresses,  telephone  numbers, 
and  the  names  of  contact  persons  for  all 
facilities  used  by  the  licensee  for  the 
storage,  handling,  and  distribution  of 
prescription  drugs: 

(4)  The  type  of  ownership  or  operation 
(i.e.,  partnership,  corporation,  or  sole 
proprietorship);  and 

(5)  The  naine(s)  of  the  owner  and/or 
operator  of  the  licensee,  indoding: 

(i)  If  a  person,  the  name  of  the  person; 


(H)  If  a  partnership,  the  name  of  eech 
partner,  and  tile  none  of  the 
partnership; 

(iii)  If  a  corporation,  the  name  and 
title  of  eadi  corporate  officer  and 
director,  the  corporate  names,  and  the 
name  of  the  State  of  incorporation;  and 

(iv)  If  a  sole  proprietorship,  the  foH 
name  of  the  sole  proprietor  and  the 
name  of  the  business  entity. 

(b)  The  State  licensing  authority  may 
provide  for  a  single  license  for  a 
business  entity  operating  more  than  one 
facility  within  that  State,  or  for  a  parent 
entity  with  divisions,  subsidiaries,  and/ 
or  affiliate  companies  within  that  State 
when  operations  are  conducted  at  more 
than  one  location  and  there  exists  johit 
ownership  and  contrd  among  all  the 
entities. 

(c)  Changes  In  any  information  in 
partigraph  (a)  of  this  section  shall  be 
submitted  to  the  State  licensing 
authority  as  required  by  such  authority. 

(Information  collection  requiremmts 
in  this  section  were  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0910-0251) 


S205J 

(a)  The  State  licensing  authority  shall 
consider,  at  a  minimum,  the  following 
factors  in  reviewing  the  qualifications  of 
persons  who  engage  in  wholesale 
distribution  of  prescription  drugs  within 
die  State: 

(1)  Any  convictions  of  the  applicant 
uxider  any  Federal,  State,  or  locJal  laws 
relating  to  drug  samples,  wholesale  or 
retail  drug  distribution,  or  distribution  of 
controlled  substances; 

(2)  Any  felony  convictiras  of  the 
applicant  under  Federal,  State,  or  local 
laws; 

(3)  The  applicant's  past  e^qierience  in 
the  manufacture  or  distribution  of 
prescription  drugs,  including  controlled 
substances; 

(4)  The  furnishing  by  the  applicant  of 
false  or  fraudident  material  in  any 
application  made  in  connection  with 
drug  manufacturing  or  distribution; 

(5)  Suspension  or  revocation  by 
F^leraL  State,  or  local  government  of 
any  license  currenUy  or  previously  held 
by  the  applicant  for  the  manufacture  or 
distribution  of  any  drugs,  indudii^ 
controlled  substances: 

(6)  Compliance  with  licensing 
requirements  under  prevloosiy  granted 
licenses,  if  any; 

(7)  ComplIaiKe  with  requirements  to 
maintain  and/oT  make  available  to  the 
State  licenstoiqs  aothority  or  to  Federal. 
State,  or  local  laW  oiforceinent  ofBdab 
those  records  nqaired  under  this, 
section:  and 


(8)  Any  other  factors  or  qualifications 
the  State  licensing  authority  considers 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

(b)  The  State  licensing  authority  shall 
have  the  right  to  deny  a  license  to  an 
applicant  if  it  determines  that  the 
granting  of  such  a  license  would  not  be 
in  the  public  interest 

$205.7    PerwMmsl. 

The  State  licensing  authority  shall 
require  that  personnel  etbployed  in 
wholesale  distribution  have  appropriate 
education  and/or  experience  to  assume 
responsibility  for  positions  related  to 
compliance  with  State  licensing 
requirements. 

$205.8   Violations  and  pwwltief. 

(a)  State  licensing  laws  shall  provide 
for  the  suspension  or  revocation  of 
licenses  upon  conviction  of  violations  of 
Federal,  State,  or  local  drug  laws  or 
regulations,  and  may  provide  for  fines, 
imprisonment,  or  civil  penalties. 

(b)  State  licensing  laws  shall  provide 
for  suspension  or  revocation  of  licenses, 
where  appropriate,  for  violations  of  its 
provisions. 

$205.50    Minimum  requirements  for  the 
storage  and  handling  of  prsscription  drugs 
snd  for  ttie  cstaMislNiwnt  and  maintenance 
of  prsscription  drug  distrltMition  records. 

The  State  licensing  law  shall  indude 
the  following  minimum  requirements  for 
the  storage  and  handling  of  prescription 
drugs,  and  for  )he  establishment  and 
maintenance  of  prescription  drug 
distribution  records  by  wholesale  drug 
distributors  and  their  officers,  agents, 
representatives,  and  employees: 

(a)  Facilitiea.  All  facilities  at  which 
prescription  drugs  are  stored, 
warehoused,  handled,  held,  offered, 
marketed,  or  displayed  shall: 

(1)  Be  of  suitable  size  and 
construction  to  facilitate  cleaning, 
maintenance,  and  proper  operations; 

(2)  Have  storage  areas  designed  to 
provide  adequate  lighting,  ventilation, 
temperature,  sanitation,  humidity,  space, 
equipment,  and  security  conditions; 

(3)  Have  a  quarantine  area  for  storage 
of  prescription  drugs  that  are  outdated, 
damaged,  detoriorated,  misbranded,  or 
adulterated,  or  that  are  in  immediate  or 
sealed,  secondary  containers  that  have 
been  opened; 

(4)  Be  maintained  in  a  dean  and 
orderly  condition;  and 

(5)  Be  free  from  infestation  by  insects, 
rodents,  birds,  or  vermin  of  any  kind. 

(b)  Security.  (1)  All  facilities  used  for 
wholesale  drug  distribution  shall  be 
secure  from  unauthorized  entry. 

(i)  Access  from  outside  the  premises 
shall  be  kept  to  a  minimum  and  be  well- 
controlled. 


(ii)  The  outside  perimeter  of  the 
premises  shall  be  well-lighted. 

(iii)  Entry  into  areas  where 
prescription  drugs  are  held  shall  be 
limited  to  suthorized  personnel. 

(2)  All  facilities  shall  be  equipped 
with  an  alarm  system  to  detect  entry 
after  hours. 

(3)  All  fadlities  shall  be  equipped 
with  a  security  system  that  will  provide 
suitable  protection  against  theft  and 
diversion.  When  appropriate,  the 
security  system  shall  provide  protection 
against  theft  or  diversion  that  is 
fadlitated  or  hidden  by  tampering  with 
computers  or  electronic  records. 

(c)  Storage.  All  prescription  drugs 
shall  be  stored  at  appropriate 
temperatures  and  under  appropriate 
conditions  in  accordance  with 
requirements,  if  any,  in  the  labeling  of 
such  drugs,  or  with  requirements  in  the 
current  edition  of  an  official 
compendium,  such  as  the  United  States 
niarmacopeia/National  Formulary 
(USP/NF). 

(1)  If  no  storage  requirements  are 
established  for  a  prescription  drug,  the 
drug  may  be  held  at  "controlled"  room 
temperature,  as  defined  in  an  official 
compendium,  to  help  ensure  that  its 
identity,  strength,  quality,  and  purity  are 
rot  adversely  affected. 

(2)  Appropriate  manual, 
electromechanical,  or  electronic 
temperature  and  humidity  recording 
equipment  devices,  and/or  logs  shall  be 
utilized  to  document  proper  storage  of 
prescription  drugs. 

(3)  The  recorcUceeping  requirements  in 
paragraph  (f)  of  this  section  shall  be 
followed  for  all  stored  drugs. 

(d)  Examination  of  materials.  (1) 
Upon  receipt  each  outside  shipping 
container  shall  be  visually  examined  for 
identity  and  to  prevent  the  acceptance 
of  contaminated  prescription  drugs  or 
prescription  drugs  that  are  otherwise 
unfit  for  distribution.  This  examination 
shall  be  adequate  to  reveal  container 
damage  that  would  suggest  possible 
contamination  or  other  damage  to  the 
contents. 

(2)  Each  outgoing  shipment  shall  be 
carefully  inspected  for  identity  of  the 
prescription  drug  prociucts  and  to  ensure 
that  there  is  nd  delivery  of  prescription 
drugs  that  have  been  damaged  in 
storage  or  held  under  improper 
conditions. 

(3)  The  recordkeeping  requirements  in 
paragraph  (f)  of  this  section  shall  be 
followed  for  all  incoming  and  outgoing 
prescription  drugs. 

(e)  Returned,  damaged,  and  outdated 
prescription  drugs.  (1)  Prescription  drugs 
that  are  outdated,  damaged, 
deteriorated,  misbranded,  or  adulterated 
shall  be  quarantined  and  physically 


separated  from  other  prescription  drugs 
until  they  are  destroyed  or  returned  to 
their  supplier. 

(2)  Any  prescription  drugs  whose 
immediate  or  sealed  outer  or  sealed 
secondary  containers  have  been  opened 
or  used  Shall  be  identified  as  such,  and 
shall  be  quarantined  and  physically 
separated  from  other  prescription  drugs 
until  they  are  either  destroyed  or 
returned  to  the  supplier. 

(3)  If  the  conditions  under  which  a 
prescription  drug  has  been  returned  cast 
doubt  on  the  drug's  safety,  identity, 
strength,  quality,  or  purity,  then  the  drug 
shall  be  destroyed,  or  returned  to  the 
supplier,  tmless  examination,  testing,  or 
other  investigation  proves  that  the  drug 
meets  appropriate  standards  of  safety, 
identity,  strength,  quality,  and  purity.  In 
determining  whether  the  conditions 
under  whidi  a  drug  has  been  returned 
cast  doubt  on  the  drug's  safety,  identity, 
strength,  quatity,  or  purity,  the 
wholesale  drug  distributor  shall 
consider,  among  other  things,  the 
conditions  under  which  the  drug  has 
been  held,  stored,  or  shipped  before  or 
during  its  return  and  the  condition  of  the 
d.~ug  and  its  container,  carton,  or  labeling, 
as  a  result  of  storage  or  shipping. 

(4)  The  recordkeeping  requirements  in 
paragraph  (f)  of  this  section  shall  be 
followed  for  all  outdated,  damaged, 
deteriorated,  misbranded,  or  adulterated 
prescription  drugs. 

(f)  Recordkeeping.  (1)  Wholesale  drug 
distributors  shall  establish  and  maintain 
inventories  and  records  of  all 
transactions  regarding  the  receipt  and 
distribution  or  other  disposition  of 
prescription  drugs.  These  records  shall 
include  the  following  information: 

(i)  The  source  of  the  drugs,  including 
the  name  and  principal  address  of  the 
seller  or  transferor,  and  the  address  of 
the  location  from  which  the  drugs  were 
shipped; 

(ii)  The  identity  and  quantity  of  the 
drugs  received  and  distributed  or 
disposed  of;  and 

(iii)  The  dates  of  receipt  and 
distribution  or  other  disposition  of  the 
drugs. 

(2)  Inventories  and  records  shall  be 
made  available  for  inspection  and 
photocopying  by  authorized  Federal, 
State,  or  local  law  enforcement  agency 
officials  for  a  period  of  2  years  following 
disposition  of  the  drugs. 

(3)  Records  described  in  this  section 
that  are  kept  at  the  inspection  site  or 
that  can  be  immediately  retrieved  by 
computer  or  other  electronic  means  shall 
be  readily  available  for  authorized 
inspection  during  the  retention  period. 
Records  kept  at  a  central  location  apart 
from  the  inspection  site  and  not 
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electronically  retrievable  shall  be  made 
available  for  inspection  within  2 
working  days  of  a  request  by  an 
authorize*!  official  of  a  Federal.  State,  or 
local  law  enforcement  agency. 

(g)  Written  policies  and  procedures. 
Wholesale  drug  distributors  shall 
establish,  maintain,  and  adhere  to 
written  policies  and  procedures,  which 
shall  be  followed  for  the  receipt, 
security,  storage,  inventory,  and 
distribution  of  prescripticm  drugs, 
including  policies  and  procedures  for 
identifying,  recording,  and  reporting 
losses  or  thefts,  and  for  correcting  all 
errors  and  inaccuracies  in  inventories. 
Wholesale  drug  distributors  shall 
include  in  their  written  policies  and 
procedures  the  following: 

(1)  A  procedure  whereby  the  oldest 
approved  stock  of  a  prescription  drug 
product  is  distributed  first  The 
procedure  may  permit  deviation  from 
this  requirement,  if  such  deviation  is 
temporary  and  appropriate. 

(2)  A  procedure  to  be  followed  for 
handling  recalls  and  withdrawals  of 
prescription  drugs.  Such  procedure  shall 
be  adequate  to  deal  with  recalls  and 
withdrawals  due  to: 

(i)  Any  jction  initiated  at  the  request 
of  the  Food  and  Drug  Administration  or 
other  Federal.  State,  or  local  law 
enforcement  or  other  government 
agency,  including  the  State  licensing 
agency. 


(ii)  Any  voluntary  actioQ  by  the 
manufacturer  to  remove  defective  or 
potentially  defective  drugs  from  the 
market;  or 

(iii)  Any  action  undertaken  to  promote 
public  health  and  safety  by  replacing  of 
existing  merchandise  with  an  improved 
product  or  new  package  design. 

(3)  A  procedure  to  ensure  that 
wholesale  drug  distributors  prepare  for, 
protect  against,  and  handle  any  crisis 
that  affects  security  or  operation  of  any 
facility  in  the  event  of  strike,  fire,  flood, 
or  other  natural  disaster,  or  other 
situations  of  local.  State,  or  national 
emergency. 

(4)  A  procedure  to  ensure  that  any 
outdated  prescription  drugs  shall  be 
segregated  from  other  drugs  and  either 
returned  to  the  manufacturer  or 
destroyed.  This  procedure  shall  provide 
for  written  documentation  of  the 
disposition  of  outdated  prescription 
dnijgs.  This  documentation  shall  be 
maintained  for  2  years  after  disposition 
of  the  outdated  drugs. 

(h)  Responsible  persons.  Wholesale 
drug  distributors  shall  establish  and 
maintain  lists  of  officers,  directors, 
managers,  and  other  persons  in  charge 
of  wholesale  drug  distribution,  storage, 
and  handling,  including  a  description  of 
their  duties  and  a  summary  of  their 
qualifications. 

(i)  Compliance  with  Federal.  State, 
and  local  law.  Wholesale  drug 
distributors  shall  operate  in  compliance 


with  applicable  Federal  State,  and  local 
laws  and  regulations. 

(1)  Wholesale  drug  distributors  shall 
permit  the  State  licensing  audiority  and 
authorized  Federal.  State,  and  local  law 
enforcement  officials  to  enter  and 
inspect  their  premises  and  delivery 
vehicles,  and  to  audit  their  records  and 
written  operating  procedures,  at 
reasonable  times  and  in  a  reasonable 
manner,  to  the  extent  authorized  by  law. 

(2)  Wholesale  drug  distributors  that 
deal  in  controlled  substances  shall 
register  with  the  appropriate  State 
controlled  substance  authority  and  with 
the  Drug  Enforcement  Administration 
(DEA),  and  shall  comply  with  all 
applicable  State,  local,  and  DEA 
regulations. 

(j)  Salvaging  and  reprocessing. 
Wholesale  drug  distributors  shall  be 
subject  to  the  provisions  of  any 
applicable  Federal,  State,  or  local  laws 
or  regulations  that  relate  to  prescription 
drug  product  salvaging  or  reprocessing, 
including  parts  207. 210.  and  211  of  this 
chapter. 

(Infonnation  collection  requirements  in  this 
section  were  approved  by  tlie  O^ce  of 
Management  and  Budget  (0MB)  and  assigned 
OMB  control  nuinl>er  0010-0251) 

Dated:  June  9. 199a 
lames  S.  Benson 

Acting  Commissioner  of  Food  and  Drugs. 
(FR  Doc  90-21616  Filed  9-13-00:  &4S  am] 
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r:  Food  and  Drug  Administration. 
HHS. 
ACTION:  Proposed  rule. 

SUMUmtY;  The  Food  and  Drug 
Administration  (FDA)  is  inviting 
comments  on  whether  the  Prescription 
Drug  Marketing  Act  of  1987  (PDMA) 
should  be  interpreted  as  applying  to 
blood  and  blood  components  intended 
for  transfusion  (hereafter  referred  to  as    . 
"blood  and  blood  components"). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule  to 
implement  those  sections  of  PDMA  that 
require  FDA  to  issue  regulations  setting 
forth  guidelines  for  State  licensing  of 
wholesale  drug  distributors.  That  rule 
exempts  blood  and  blood  components 
from  the  licensing  requirement,  based 
upon  FDA's  tentative  determination  that 
PDMA  does  not  apply  to  the  distribution 
of  blood  and  blood  components.  If 
comments  in  response  to  this  notice 
persuade  FDA  that  PDMA  should  be 
interpreted  as  applying  to  distribution  of 
blood  and  blood  components,  FDA  will 
amend  the  final  role  setting  forth 
guidelines  for  ^ate  licensing  of 
wholesale  drug  distributors  to  remove 
the  exemption  of  distribution  of  these 
products. 

DATES:  Written  comments  by  October 
15. 1990. 

ADDRESSES:  Written  comments  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-30S),  Pood  and  Drug 
Administration,  Rm.  4-62. 5600  Fishers 
Lane.  Rockville.  MD  20857, 301-443- 
4874. 
FOR  niRTMER  H^ORMATION  CONTACT: 

Steven  F.  Falter,  Center  for  Biologies 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration.  8800 
Rockville  Kke.  Bediesda.  MD  20892. 
301-295-8188. 
SUPPLEMENTARY  MFORMATKMt: 

L  Background 

In  the  Federal  Regialar  of  September 
13, 1968  (53  FR  35325).  FDA  published  a 
proposed  rule  to  issue  guidelines  for 
State  licensing  of  wholesale  drug 


distribators  as  required  by  WtiA  (Pidi. 
L 100-293. 102  Stat  96).  PIMA  amends 
die  Federal  Pood.  Drag,  and  Cosmetic 
Act  (the  act)  (21  U.&C  321  et  aeq.)  to 
provide,  amimg  other  diingi,  diat  no 
person  may  engage  in  die  ndiolesale 
distributian  in  interstate  conunerce  of 
drugs  subject  to  section  S03(b)  of  the  act 
(21  U.S.C  353(b))  (prescription  drags  for 
human  ose),  oiUess  sodi  person  is 
licensed  by  the  State  in  accordance  with 
federally  prescribed  minimum 
standards.  PDMA  also  prohibits  the 
resale  or  purchase  of  drugs  subject  to 
the  prescription  drug  provisions  in 
section  503(b)  of  the  act  if  such  drags 
have  been  previously  purchased  by  a 
hospital  or  other  healdi  care  entity. 

lliree  comments  on  the  proposed  rale 
discussed  issues  raised  by  application  of 
n)MA  to  the  distribution  and  sale  of 
blood  and  blood  components  by  blood 
establishments  and  hospitals.  Two  of 
these  comments  requested  clarification 
of  PDMA's  scope  and  iirged  FDA  to 
"exempt"  blood  establishments  from  all 
of  TOMA's  provisions.  The  comments 
contended  that  application  of  PDMA  to 
blood  distributors  would  seriously 
disrapt  the  nation's  blood  services.  The 
third  comment  from  a  member  of 
Congress  suggested  that  the  agency 
could,  by  notice  and  comment 
rulemaldng,  exempt  blood  and  blood 
components  from  PDMA  by  declaring 
that  they  are  not  prescriptirai  drugs  for 
PDMA  purposes.  The  comment  said  that 
Congress  did  not  consider  such  products 
in  the  deliberations  leading  to  the 
passage  of  PDMA. 

After  considering  these  comments  and 
reviewing  PDMA's  purpose  and 
legislative  history.  FDA  has  tentatively 
determined  that  PDMA  does  not  apply 
to  blood  and  blood  components,  and 
included  in  the  fmal  rule,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  a  new  paragraph  (fX8)  in  21 
CFR  205.3  that  specifically  excludes 
from  the  definition  of  "wholesale 
distribution"  the  sale,  purchase,  or  trade 
of  blood  and  blood  components.  "Blood" 
is  whole  blood  collected  from  a  single 
human  donon  "blood  components"  are 
parts  of  blood  that  are  separated  by 
physical  or  mechanical  means,  either  as 
part  of  the  collection  process  or 
subsequent  to  the  collection  of  whole 
blood.  As  used  throughout  this 
document,  the  phrase  "blood  and  blood 
components"  refers  to  those  blood  and 
blood  components  intended  for 
transfusion,  Le..  red  blood  cells,  plasma, 
platelets,  and  cryoprecipitated 
antihemophilic  factor.  FDA  is  also 
adding  definitions  of  "Mood"  and 
"blood  component"  in  S  20S.3  of  die 
final  rule.  However,  for  the  reasons 


discussed  beloer.  FDA  has  dadded  lo 
inrtte  nBlnar  conments  on  mis  matter. 

PDMA.  by  its  literal  terns,  applies  to 
all  drugs  that  are  subject  to  secdon 
503(b)  of  the  act,  that  is,  to  all  homaa 
prescription  drags.  There  is  no  doabt 
that  blood  and  blood  components 
intended  for  transfusion  are  prescription 
drugs.  (See  e.g..  21  CFR  eoe.l21(cH8)(i): 
21  CFR  01Ow61(s).)  (See  also  die  Federal 
Re^star  of  May  25, 1982  (47  FR  22518) 
and  August  7, 1981  (46  FR  40212].) 
However,  if  PDMA,  and  particularly 
PDMA's  restrictions  on  the  resale  (^f 
prescription  drugs,  were  considered 
applicable  to  the  distribution  of  blood 
and  blood  components,  the  result  would 
be  to  seriously  impede  the  present  blood 
distribution  system,  thereby 
substantially  interfering  with,  and 
reducing,  our  nation's  blood  suppi} . 
Because  application  of  PDMA  to  blood 
and  blood  components  would  produce 
this  untenable  result  FDA  believes  that 
Congress  did  not  intend  to  subject  such 
blood  and  blood  components  to  PDMA's 
provisions. 

Moreover,  the  legislative  history  lacks 
any  discussion  of  PDMA's  application  to 
blood  and  blood  components  and  also 
cleariy  shows  that  Congress  intended 
that  PDMA  remedy  problems  associated 
witht  the  distribution  of  those  drugs  that 
are  popularly  referred  to  as  "medidnes" 
or  "pharmaceuticals."  (See  e.g..  Pub.  L 
100-293,  section  2  (1988)  (congressional 
findings}.)  The  problems  identified 
included  the  abuse  of  drug  samples  and 
the  bulk  resale  of  below  wholesale 
priced  prescription  drugs.  However, 
blood  and  blood  components  are  not 
promoted  through  samples  and  coupons, 
nor  are  they  distributed  through  a 
wholesale  system.  FDA  believes  that  the 
fact  that  blood  and  blood  components 
are  not  part  of  the  system  of  distribution 
and  marketing  that  Congress  intended  to 
regulate  under  the  terms  of  PDMA 
further  signals  that  Congress  did  not 
intend  to  include  such  blood  and  blood 
components  within  the  scope  of  PDMA. 
The  problems  regarding  the  distribution 
of  pharmaceuticals  that  Congress 
addressed  in  PDMA  are  not  present  in 
the  blood  and  blood  component 
distribution  scheme.  In  sum.  blood  and 
blood  components  are  unique  drug 
products  that  are  distributed  in  an 
entirely  different  way  than  other 
prescription  drugs. 

In  enacting  PDMA,  Congress  found 
that  licensure  of  wholesale  distributors 
by  the  States  was  necessary  to  prevent 
diversion  of  prescription  drugs. 
Congress  noted  that  the  existence  of  a 
wholesale  submarket  prevented 
effective  control  over  the  true  sources  of 
prescription  drugs  in  many  cases.  FDA 
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is  unaware  of  the  existence  of  a 
wholesale  submaricet  with  regard  to  the 
distribution  of  blood  and  blood 
components.  The  current  system 
controlling  manufacture  and  distribution 
of  blood  and  blood  components  helps 
assure  that  diversion  will  not  take  place. 
The  present  system  helps  maximize 
resource-sharing  and  promotes  the 
efficient  distribution  and  utilizatiiHi  of 
blood.  The  system  is  grounded  in  resales 
or  transfers  by  hospitals  and  other  blood 
establishments  to  other  health  care 
entities  that  have  need  <^  the  blood.  ■ 
Applying  PDMA  to  blood  and  blood 
components  would  have  a  severe 
negative  impact  on  the  provision  of 
blood  services  to  those  needing  them  by 
prohibiting  these  resales  and  transfers. 

A  comprehensive  system  of  regulation 
now  exists  to  protect  the  public  against 
substandard,  ineffective,  or  counterfeit 
blood  and  blood  components.  All  blood 
establishments  that  are  involved  in  the 
collection,  processing,  labeling,  and 
packaging  of  blood  and  blood 
components  are  required  to  register 
under  section  510  of  the  act  (21  U.S.C 
360).  Registered  blood  establishments 
are  inspected  by  FDA  investigators  at 
least  biennially,  and  FDA  is  currently 
inspecting  blood  establishments  yearly. 
Blood  establishments  that  ship  blood 
products  in  interstate  commerce  mast 
hjve  FDA  establishment  and  product 
licenses.  Registered  and  licensed  blood 
establishments  are  subject  to  FDA's 
current  good  manufacturing  practice 
regulations,  which  include  a 
recordkeeping  system  regarding  the 
distribution  or  receipt  of  each  imit  of 
blood  or  blood  component. 

FDA's  regulations  require  that  each 
unit  of  blood  and  blood  components  be 
labeled  with  a  unique  unit  identification 
number,  and  the  blood  establishment 
collecting  the  unit  must  account  for  its 
disposition.  The  blood  establishment 
also  referred  to  as  a  "manufacturer," 
affixes  the  container  label,  which 
identifies  the  manufactiirer's  name  and 
address,  as  well  as  the  unique  unit 
number.  The  system  of  accountability 
for  each  unit  allows  for  little  opportunity 
for  diversion  or  theft. 

The  requirements  governing  these 
products  require  that  they  be  held  under 
the  direct  control  of  the  manufacturer  or 
user,  at  blood  establishments  staffed  by 
personnel  trained  in  the  proper  handling 
of  blood  and  blood  components. 

Blood  and  blood  components  are  held 
under  strict  temperature  controls  using 
sophisticated  equipment,  pursuant  to 
FDA  requirements.  The  storage 
temperature  for  blood  and  blood 
components  must  be  continually 
monitored  because  a  temporary 


variation  of  the  storage  temperature  by 
even  a  few  degrees  can  be  highly 
deleterious.  Moreover,  platelets  must  be 
continually  agitated  during  storage.  In 
addition,  whole  blood  and  red  blood 
cells  are  required  to  be  inspected  by 
trained  personnel  periodically  during 
storage  and  immediately  before 
distribution  to  the  intended  user. 

Blood  and  blood  components  are 
continually  monitored  during 
manufacture,  storage,  and  handling. 
They  are  selected  individually  and  are 
packaged  for  shipment  by  persons  with 
professional  experience  and  training  in 
handling  blood  and  blood  components. 
Each  step  is  docimiented  for  review  at 
the  time  of  FDA  inspection  and  FDA 
investigators  are  specifically  trained  to 
conduct  infections  of  blood 
establishments. 

FDA  carefully  controls  all  steps  in  the 
collection,  processing,  storage, 
shipment,  and  use  of  blood  and  blood 
components  under  regulations  specific 
to  these  products  in  21  CFR  parts  600, 
606, 610,  and  640.  The  specific  storage 
conditions  for  blood  and  blood 
components  are  set  by  FDA  regulations 
(see  §  610.53),  pursuant  to  the  act  and 
the  PHS  Act,  and  compliance  is  actively 
monitored  by  FDA  inspection. 

Flospitals,  health  care  entities,  and 
other  facilities  that  use  blood  and  blood 
components  and  that  collect  and  process 
blood  are  inspected  by  FDA.  In  addition, 
certain  facilities  that  use  blood  and 
blood  components  known  as 
"transfusion  services"  are  approved  for 
Medicare  reimbursement,  and  are 
surveyed  and  inspected  by  the  Health 
Care  Financing  Administration  (HCFA) 
through  a  memorandum  of 
understanding  with  FDA  to  help  assure 
compUance  with  both  FDA  standards 
and  HCFA  regulations.  In  addition, 
many  State  and  local  public  health 
agencies  regulate  blood  establishments 
within  their  jurisdiction.  This  complex 
system  helps  assure  the  public  that 
blood  and  blood  components  and  the 
related  facilities  are  already  thoroughly 
regulated  and  inspected  throughout 
collection,  manufacture,  storage, 
distribution,  and  use. 

Because  blood  establishments  are 
already  pervasively  regulated  by  FDA, 
HCFA,  various  State  and  local  public 
health  organizations,  and  several 
private  professional  organizations,  FDA 
believes  that  the  requirements  set  forth 
in  PDMA  are  unnecessary  and  that  the 
existence  of  such  requirements  supports 
FDA's  tentative  determination  that 
PDMA  was  not  meant  to  cover  blood 
and  blood  components. 

Moreover,  FDA's  State  licensing 
guidelines  are  intended  to  provide 


minimum  standards,  conditions,  and 
terms  for  the  storage,  handling,  and         , 
distribution  by  wholesale  drug 
distributors  of  prescription 
pharmaceutical  and  most  biological 
drugs.  These  standards  are  intended  as ' 
minimum  guidelines  for  State  wholesale 
licensing  systems.  The  guidelines  are 
not  appropriate  for  assuring  the  safe 
storage,  handling,  and  distribution  of 
blood  and  blood  components.  If  States 
were  to  be  required  to  license  blood 
establishments  under  IVMA,  it  would 
be  necessary  to  develop  minimum 
standards,  conditions,  and  terms  for  the 
storage  and  handling  of  such  blood  and 
blood  components  that  are  consistent 
with  existing  requirements  as  well  as 
PDMA  and  are  appropriate  for  these 
unique  drugs.  The  agency  believes  this 
undertaking  would  be  an  unnecessary 
and  duplicative  waste  of  scarce  Federal 
and  State  resources. 

Accordingly,  FDA  believes  that  blood 
and  blood  components  should  be 
excluded  fi'om  PDMA,  as  stated  in 
S  205.3  of  the  rule  implementing  those 
sections  of  PDMA  that  require  FDA  to 
issue  regulations  setting  forth  guidelines 
for  State  licensure  of  wholesale 
distributors. 

The  agency  has  determined  under  21 
CFR  25.24(a)(7),  (a)(8),  and  (a)(10)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

FDA  invites  comments  on  the 
economic  consequences  of  applying 
PDMA  to  blood  and  blood  components, 
according  to  the  standards  in  Executive 
Order  12291  and  the  Regulatory 
Flexibihty  Act  (Pub.  L  96-354). 

Interested  persons  may,  on  or  before 
November  13. 1990,  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  cqpies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  )une  9, 1990. 
James  S.  Benson, 

Acting  Commissioner  of  Food  and  Drugs. 
[PR  Doc.  90-21617  Filed  9-13-00;  8:45  am] 
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INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

« 

32  CFR  Part  2001 

National  Security  biformatlon     , 

AOENCV:  Information  Security  Oversight 
Office  (ISOO). 
action:  Final  role. 


r:  This  amendment  to  the 
regulations  on  safeguarding  national 
security  information  provides  for  the  use 
of  United  States  Postal  Service  Express 
Mail  for  the  transmittal  of  Secret 
information.  This  is  an  added  means  for 
the  transmittal  of  Secret  information. 
EFFECTIVE  DATES:  September  14. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ethel  R.  Theis,  Associate  Director  for 
Program  Operations.  ISOO,  (202)  501- 
0251. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  ISOO  Directive  No.  1  is 
issued  pursuant  to  S  5.2(b)(1)  of 
Executive  Order  12356.  ISOO  has 
coordinated  this  amendment  with  the 
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National  Security  Council  and  those 
agencies  that  will  be  primarily  affected 
by  it. 

List  of  Subjects  hi  32  CFR  Pari  2001 

Classified  information. 

PART  2001— NATIONAL  SECURITY 
INFORMATION 

1.  The  authority  citation  for  32  CFR 
part  2001  continues  to  read: 

Authority:  Section  5.2(b),  E.0. 12350.  47 
FR  14874.  April  6, 1982. 

2.  Section  2001.44(c)(1)  is  revised  to 
read  as  follows: 

§2001.44    Transmittal  (4.1(b)). 

*        •        •        *        * 

(c)  Transmittal  of  secret.  *  *  *  (l)The 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico.  Under  such  conditions  as 
may  be  prescribed  by  the  head  of  the 
agency  concerned.  Secret  information 
may  be  transmitted  within  and  between 
the  50  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico 
by  one  of  the  means  authorized  for  Top 
Secret  information;  by  the  United  States 


t-. 


Postal  Service  registered  mail  or  express 
mail  service;  or  by  protective  services 
provided  by  United  States  air  or  siuface ' 
commercial  carriers.  United  States 
Postal  Service  express  mail  service  shall 
be  used  only  when  it  is  the  most 
effective  means  to  accomplish  a  mission 
within  security,  time,  cost,  and 
accountability  constraints.  To  ensure 
direct  delivery  to  the  addressee,  the 
"Waiver  of  Signature  and  Indemnity" 
block  on  the  United  States  Postal 
Service  Express  Mail  Label  11-B  may 
not  be  executed  under  any 
circumstances.  All  Secret  express  mail 
shipments  should  be  processed  through 
mail  distribution  centers  or  delivered 
directly  to  a  United  States  Postal 
Service  facility  or  representative.  The 
use  of  external  (street  side)  express  mail 
collection  boxes  is  prohibited. 
•        •        •      .  •        * 

Dated:  September  12, 1990. 
Ethel  R.  Theis. 

Acting  Director,  Information  Security 
Oversight  Office. 

[FR  Doc.  90-21811  Filed  9-13-90;  8:45  am] 
SnXINQ  COK  M20-AF-M 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  234 

[Dodcst  Na  R-90-1457:  FR-2e6S-F-021 

RIN  2502-AE71 

Refinancing  of  FHA<4nsured 
Adjustable  Rate  Mortgages 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
actmn:  Final  rule. 


r:  Under  current  regulations,  the 
Secretary  may  insure  any  mortgage 
given  to  reflnance  an  existing  HUD- 
insured  mortgage,  provided  the 
reflnancing  mortgage  meets  certain 
requirements.  One  such  requirement  is 
that  the  rejfinancing  mortgage  result  in  a 
reduction  in  regular  monthly  payments. 
Very  often,  this  requirement  cannot  be 
met  when  refinancing  from  an 
adjustable  rate  mortgage  to  a  fixed  rate 
mortgage.  The  fixed  rate  mortgage  may 
have  a  higher  interest  rate  than  the 
ARM  during  the  ARM'S  early  years.  This 
rule  revises  the  regulations  to  permit,  for 
occupant  mortgagors,  a  higher  monthly 
mortgage  payment  where  the  original 
mortgage  is  adjustable  rate  and  the 
refinancing  mortgage  is  fixed  rate. 
EFFECmfE  date:  October  15, 1990. 


RM  FUKTMII  MRNMNA-nON  CONrACr 

Stephen  A.  Martin,  Director,  Office  of 
Insured  Single  Family  Housing. 
Department  of  Housing  and  Urban 
Development,  Room  9286. 451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  voice:  (202)  700-3046;  TDD 
(202)  708-4504.  These  are  not  toll-free 
numbers.)  ^ 

SUPPLEMENTARY  iNFOfmATKHC  Section 
223  of  the  National  Housing  Act  was 
added  by  section  125  of  the  Housing  Act 
of  1954,  Public  Law  560, 83rd  Qmgress, 
approved  August  2, 1954.  As  originally 
enacted,  the  coverage  of  section  223 
(particularly  its  refinancing  provisions) 
was  rather  limited.  Over  the  years,  the 
coverage  of  section  223  was  gradually 
exiended  until  finally,  by  section  312, 
Housing  and  Urban  Development  Act  of 
1968,  Public  Law  90^148,  approved 
August  1, 1968,  the  refinancing 
provisions  contained  in  section  223(a)(7) 
were  made  applicable  to  any  FHA- 
insured  mortgage. 

Under  the  current  regulations 
implementing  section  223(a)(7)  (24  CFR 
203.43(c)).  the  Commissioner  may  insure 
any  mortgage  given  to  refinance  an 


existing  mortgage  that  is  already  HUD- 
insured.  provided  the  refinancing 
mortgage  meets  certain  criteria.  HUD  is 
using  this  section  of  the  Code  of  Federal 
Regulations  to  carry  out  its  "streamline 
refinance"  program,  which  has  proved 
very  successful  over  the  past  few  years. 
As  currently  written,  however,  the 
regulation  contains  a  restrictive 
provision,  which  effectively  precludes 
HUD  from  offering  streamline 
refinancing  to  a  mortgagor  that  has  an 
insured  adjustable  rate  mortgage  (ARM) 
(authorized  by  section  443  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983)  which  the  mortgagor  may  wish 
to  refinance  to  a  fixed  rate  mortgage 
with  a  higher  interest  rate  than  the 
present  ARM.  The  restriction  is  set  out 
in  24  CFR  203.43(c)(3).  It  was  originally 
inserted  as  a  matter  of  general  HUD 
policy  but  is  not  required  by  the  statute. 
The  rule  now  requires  that  the 
refinancing  mortgage  result  in  a 
reduction  in  regular  monthly  mortgage 
payments.  Generally,  this  requirement 
cannot  be  met  when  refinancing  6t)m  an 
ARM  to  a  fixed  rate  mortgage,  since  the 
fixed  rate  mortgage  will  most  likely 
have  a  higher  interest  rate  than  the 
ARM  during  its  early  years.  In  order  to 
make  possible  such  refinancings,  this 
rule  removes  the  requirement  relating  to 
reduced  monthly  mortgage  payments  for 
ARM'S. 

The  rule  revises  24  CFR  203.43(c)(3) 
and  234.52(c)  to  provide  for  an 
exemption  from  the  requirement  that 
there  be  a  reduction  in  monthly 
mortgage  payments  in  cases  where  the 
original  mortgage  is  an  ARM  and  the 
refinancing  mortgage  is  a  fixed-rate 
mortgage. 

A  proposed  rule,  containing  the  same 
text  as  this  final  rule,  was  pubhshed  in 
the  Federal  Registm  on  February  27, 
1990.  (55  FR  6806.)  Two  written 
comments  were  received  on  the 
proposed  rule— one  from  a  United  States 
Senator  and  one  from  HUD's  Baltimore 
field  office.  Both  endorsed  the  rule  and 
made  no  recommendations  for  changes 
in  the  rule  text. 

Piocedural  Requirements 

Major  Rule 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 


have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
OHnpete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Semiannual  Agenda 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  23, 1990 
(55  FR  16226, 16240),  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Environment 

This  rule  is  categorically  excluded 
from  the  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.), 
under  24  CFR  part  50.20(1). 

Assistance  Number 

The  Catalog  of  Federal  Domestic 
Auistance  program  numl>er8  are  14.075, 
14.108,  and  14.1 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  imposes  no  mandatory 
requirements;  it  merely  affords 
mortgagors  a  greater  degree  of  choice  in 
making  personal  financial 
determinations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  Federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule 
extends  and  formalizes  in  the  Code  of 
Federal  Regulations  HUD's  existing 
liberal  policy  towards  FHA  refinancings. 
No  significant  programmatic  or  policy 
changes  will  result  from  its 
promulgation. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  Designated 
Official  under  Executive  Order  12606, 
the  Family,  has  determined  that  this  rule 
does  not  have  a  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thus,  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  fnm  promulgation  of  this  rule. 


List  of  Subjects 

24  CFR  Pari  m 

Home  improvement,  Loan  programs: 
housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance, 
Homeownership,  Projects,  Units. 

Accordingly,  24  CFR  parts  203  and  234 
are  amended  as  follows: 

PART  203-MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 


II. 

jthont 


1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  Sees.  203. 211,  National  Housing 
Act  (12  U.S.C.  1709. 1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)}.  In 
addition,  subpart  C  is  also  issued  under  sec. 
230.  National  Housing  Act  (12  U.S.C.  1715u). 

2.  Paragraph  (c)(3)  of  S  203.43  is 
revised  to  read  as  follows: 

S203.43   Eligibility  of  misceUaneous  type 
mortgages. 


(c)  *  *  * 

(3)  With  the  exception  of  a  fixed  rate 
mortgage  given  to  refinance  an 
adjustable  rate  mortgage  held  by  a 
mortgagor  who  is  to  occupy  the  dwelling 
as  a  principal  residence  or  secondary 
residence,  as  these  terms  are  defined  in 
S  203.18(f),  the  mortgage  must  result  in  a 
reduction  in  regular  monthly  payments 
by  the  mortgagor.  In  the  case  of  a 
graduated  payment  mortgage,  the 
reduction  in  regular  monthly  payments 
means  a  reduction  from  the  payment 
due  under  the  existing  mortgage  for  the 
month  in  which  the  refinancing 
mortgage  is  executed; 


PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

3.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  Sees.  211, 234,  National  Housing 
Act  (12  U.S.C.  1715b.  1715y):  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S38(d)): 
{  234.520(a)(2)(ii]  is  also  issued  under  sea 
201(a)  of  the  National  Housing  Act  (12  U.S.C. 
1707(a)). 


4.  Paragraph  (c)  of  {  234.52  is  revised 
to  read  as  follows: 


{234.52    Refinancing  of 
mortgages. 


(c)  With  the  exception  of  a  fixed  rate 
mortgage  given  to  refinance  an 
adjustable  rate  mortgage  held  by  a 
mortgagor  who  is  to  occupy  the  dwelling 
as  a  principal  residence  or  secondary 
residence,  as  those  terms  are  defined  in 
S  234.27(e),  the  mortgage  must  result  in  a 
reduction  in  regular  monthly  payments 
by  the  mortgagor.  In  the  case  of  a 
graduated  payment  mortgage,  the 
reduction  in  regular  monthly  payments 
means  a  reduction  from  the  payment 
due  under  the  existing  mortgage  for  the 
month  in  which  the  refinancing 
mortgage  is  executed; 
•        •        •        •        • 

Dated:  August  16. 1990. 
C  Austin  Htts, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
(FR  Doc.  90-21737  Filed  9-13-«0;  8:45  amj 
BSXMQ  COOC  43M-27-M 
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Pamphlet  prints  of  public  laws,  often  refen^ed  to  as  slip  laws,  are  the  initial  put)lication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
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The  Weekly 
illation  of 


Presidential 
Documents 

Adimnistration  of 
George  Bush 


Presidential 
Documents 

.  .   '  ,  -  ^  r  i  s 

■    ,-■  •! > ■.■•"  ■    ,-'      ■■';•  ■■ '. ^-    '  ' 

- 

■  if  *'. 

..J  ..i  i!  I  ■■:•','■•  •• 

■  •   •    •  ••  ;  I.   '.  •:  :»  . 

This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  ntessages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
perkxlically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominatkxis  submitted  to 
the  Senate,  a  checklist  of  WhKe 
House  press  releases,  and  a  digest  of  ^ 
other  Preskiential  activities,  and  White 
House  announcements. 

Published  by  the  Offk»  of  theFederdi 
Register,  Natk>nal  Archives  and 
Records  Administration. 
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Superintendent  of  Documents  Subscriptions  Order  Form 


C/ifffye  iWiT  order. 

K%  MS// 


Chvgt  ordn  nwy  bi  W^ihoiwd  to  the  GPO  ortfv 
<Mfc<  (202>  713-3238 liom  1 00 a.m  to 4 00  %M 

•■ton)  linto,  Mowfliy-fftoHf  (0Gip(  taidiys) 


•  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Oass  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  Is  $. 


subject  to  change.  International  cu^omers  please  add  25%. 
Please  Type  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are 
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(Company  or  personal  name) 


.(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

[j  Check  payable  to  the  Superintendent  of 
Documents 

Enx]-n 


(Street  address) 


(City,  State,  ZJP  Code) 


LJ  GPO  Deposit  Account 

EH  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  I  m 
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<Daytime  phone  including  area  code) 


(Credit  card  exptratkm  date) 


lhu\k  you  for  your  orderf 


(Signature)  (Rm.  t 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 
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of  the 
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Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Jimmy  Carter 

1978 
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1S7S 

(Book  I) J24J» 


Ronald  Reagan 

19S1 .$25.0 


1962 
(Book  II). 


.425.00 


1979 
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-421M 
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(Book  11) 422.00 

1960-41 

(Book  III) 424.00 


1903 
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1908 

(Book  II) 
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1907 
<BookII). 

1908 
(Booki). 


George  Bush 

1900 

(Book  I) 
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Order  from  Superintendent  of  Documents.  U.S. 
Ck>vemmenl  Printing  Office.  Washingon.  D.C.  20402-0325. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sut>scribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)scrtption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiu 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  arnj  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $168 
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Superintendent  of  Documents  Subscriptioos  Order  Form 
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dMk  m  (202)  783-3238  fcofn  8:00  (.m.  10  4:00  p.m. 
•MHm  ttnw.  Monday-Friday  (aicapl  hoMayi) 


please  send  me  the  following  indicated  subscriptions: 


,  Cods  at  Tidsisl  nsgulstloni. 


.One  yMn  $195 
.Curram  yaw:  $188 


.Siimontttt:S97.S0 


1.  The  tbtal  cost  of  my  order  is  $ . 

Interutional  customers  please  add  23%. 
Please  1>pe  or  Print 

2. 


(Conviny  or  personal  name) 


(Additional  address/aoention  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

(_]  Check  payable  to  the  Superintendent  of  Documents 

I  I  I  I  I  I  l-D 


(Street  address) 


(City,  Sute,  ZIP  Code) 


Q  GPO  Deposit  Account 

|~1  VISA  or  MasterCard  Account 

I I  I  I  I  I  I  I  I  I  I  I  I  m 

Thmtk  you  for  your  order! 
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(Credit  card  expiration  dale) 


(DaytiaM  phone  including  area  code) 


(Signature) 
4.  Mai  To:  Superintendent  of  Documente,  Government  Printing  OfTice.  Washington,  D.C.  20402-9371 
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The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


Th*  FMaral  RsoMar.  oubMwd  daMv.  is  ttw  oMcial 
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WK  ttw  USA  (Utt  of  CFR  SMttons  AffaciM9  wdid)  toads  usera 
of  ttw  Gate  at  FadanI  Raautaliona  to  amandatofv  acttona 
pubishad  in  ttw  daMy  Fadaial  Ragtolsr;  and  ttw  cunHttofHwa 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximateiy  196  volunws  contains  the  annual  codification  of 
ttw  final  regulations  printed  in  the  Federal  Reglater.  Each  of 
the  50  titles  is  updated  annually. 

hKfividual  copies  are  separately  priced.  A  price  Kst  of  current 
CFR  volumes  appears  txilh  in  the  Federal  nagiatar  each 
Monday  and  the  monttily  LSA  (List  of  CFR  Sections  Affected). 
Price  Inquiries  may  be  made  to  the  Superintendent  ol 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 
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CIMVM  your  orator. 
ifiMsy/ 


I I  X  Cid  •  please  send  me  the  following  indicated  subscriptions: 


Qwit  atftn  My  bt  WwlMMtf  to  at  GPO  or<« 
4Hk  « (202)  783-3233  Iran  tUt ».«.  to  4«0  pm 
^MUin  tm.  Monday-Friday  (taoipl  hoidays) 


y  •  Code  of  Federal  Regulationa 


^_$340  for  o(W  year 
^$170  for  six-months 

*  24  X  Mtevollciw  Fdrnwts 

$195  for  one  year 

— '.50  for  six-months 


_$620  for  one  year 

•  24  X  mcroWdw  Format: 
^$188  for  one  year 


I*  Magnetic  tape: 
__$21,750  for  one  year 


•  Magrwtic  tape: 

__$37,500  for  one  year 
^$18,750  for  six-montha 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Ptease  Type  or  Print 


(Company  or  persoiwl  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payat>ie  to  the  Superintendent  of 
Documents 

CH  GPO  Deposit  Account 


]-n 


(Street  address) 


(City,  State,  ZIP  Code) 


EH  VISA  or  MasterCard  Account 

I    I    I    I    I    I    I    I    I 
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L 


_L 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (Rev.  2/90) 

4.  Mail  To;  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  use*  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  tola  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulation*  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  September  21,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:  202-^23-5240. 


DALLAS,  TX 

WHEN:  September  25,  at  9:00  a.m. 

WHERE:  Federal  Office  Building. 

1100  Commerce  Street 
Room  7A23-175, 
Dallas,  TX. 

RESERVATIONS:  1-000-366-2996. 
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Agricultural  Mulceting  Service 

PROraSED  RULES 

Cucumber,  seedless  European,  grown  in  United  States, 
38066 

Agricultura  Otpartment 

See  Agriculttiral  Mariceting  Service;  Farmers  Home 
Administration;  Forest  Service 

Air  Force  Department 

NOTICES 

Privacy  Act: 
Systems  of  necords,  38128 

Antitrust  Division 

NOTICES 

National  cooperative  research  netiffcatisns: 

Specialty  Metab  Rvcessing  Consortium,  Inc.,  36173 

UNIX  International,  Inc..  38173 

Arts  and  Humanities,  National  Foundation 

See  National  Poimdation  on  the  Arts  and  the  Humanities 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  38055 
Regattas  and  marine  parades: 
Bell  South  latematioaal  Ou^ard  Grand  Prix  City  of  Fort 

Lauderdale  Regatta,  38054 
City  of  Ft.  Lauderdale  Great  South  Florida  Rubber  Duckie 
Race  in.  38055 

Commerce  Department  ^ 

See  also  Economic  Development  Acte^dstration;  Export 
Administration  Bureau;  National  faistihite  of  Standards 
and  Technology;  National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Agency  information  collection  activities  onder  OMB  review. 


38124 


apartment 


Defense  Dep 

See  also  Air  Force  Department;  Navy  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Right  of  first  refusal  of  employra^,  38234 

Personnel: 
Human  immunodeficiency  virus  (HIV-1)  policy,  3808& 

NOTICES 

Conunittees;  establishment;  renewal,  termination,  etc.: 

DIA  Advisory  Board,  38126 
Federal  Acquisition  Regulation  (FAX): 

Agency  information  collection  activities  under  OMB 
review,  38125 
Piivaey  Act: 

Systems  of  records;  correction,  3nsa 

Drug  Enforcement  Administration 

NOTICES 

AppUcatitma,  heanngg,  detumiaatioaB,  eta:  ■ 
Chikkannaiah,  Sajjan  Gangappa,  M.D.,  38174 


Economic  Development  i 

NOTICES 

Senior  Ekecottve  Service: 
Performance  Review  Board;  membership,  38124 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  tic: 
Centers  for  independent  living  program,  3812f 
Cooperative  education  program,  38130 
Direct  grant  and  fellowship  programs;  deaf  and  hearing 

impaired,  service  availability,  38130 
Direct  grant  programs  and  fellowship  programs  (1991  FY), 

38192 
Experimental  and  innovative  training  program,  38130 
Handicapped  individuals,  severely;  vocaticMial 
rehabilitation  services,  special  project  and 
demonstration  program,  etc.,  38214 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Consolidated  application  package  for  certain  programs; 
1991  FY;  correction,  38131 
Rehabilitation  long  term  training  prograoa;  rehabilitatien 

.  counseling,  38132 
Rehabilitation  long-term  training  program,  38131 
School,  college,  and  university  partnerships  program, 

38218 
State  vocatioaal  rehabilitation  unit  in-service  training 
program,  38132 
Meetings: 
Indian  Education  National  Advisory  Cotmcik  36133 

Energy  Department 

See  also  Energy  Research  Office;  Federal  Eoasgf  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Eaergy 
Department 

NOTICES 

Grant  and  cooperative  agreeoMnt  awardK 

Alabama  A&M  University.  38133 

Clark  Atlanta  University,  38133 

George  Mason  Law  School,  38137 

Idaho,  38137 

National  Conference  of  State  Legislators,  38138 

Reynolds  Metals  Co.,  38138 

Texas  A&I  University,  38138 

ThermoChem,  Inc.,  38139 

University  of  Texas  at  El  Paso,  38139 
Grants  and  cooperative  agreem  .its;  availabi&y,  etc: 

Electric  and  hybrid  vehicle  site  operator  program,  38134 
Natitfal  gas  exportation  and  importation: 

Burbank  Public  Service  Department,  CA  38142 

Glendale  Public  Service  Department,  CA«  38149 

Pasadena  Water  and  Power  Department  CA  38144 

Tennessee  Gas  Pipeline  Co.,  38145 

Union  Gas  Ltd.,  38147 
Powerplant  and  industrial  fuel  use;  new  electric  powerplant 
coal  capability;  compliance  certifications: 

Indeck  Kiergy  Services  of  Suffem,  Inc.,  38147 
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Energy  Reaearch  Office 

NOnCES 

Grants  and  cooperative  agreements;  availability,  etc: 
Special  research  program — 
Museum  science  education,  38141 

Envtronmental  Protection  Agency 

.nuiES 
Air  pollutants,  hazardous;  national  emission  standards: 

Radionuclides,  38057 
Hazardous  waste: 
Identification  and  listing — 

Exclusions,  38058 
State  underground  storage  tank  jHogram  approvals — 
New  Mexico,  38064 
WWWCD  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Light-duty  vehicles  and  trucks;  cold  temperature  carbon 
monoxide  emissions,  38250 
Hazardous  waste: 
.   Identification  and  listing — 

Exclusions,  38090 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

38148 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Advanced  Pollution  Instrumentation,  Inc.  Model  100 
Fluorescent  502  Analyzer,  38149 
Toxic  and  hazardous  substances  control: 
Confidential  business  information  and  data  transfer  to 
contractors,  38150 

Executive  Office  of  tlw  President 

See  Management  and  Budget  Ofiice;  Presidential 

Documents,  Trade  Representative,  Office  of  United 
States 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Sweden;  import  certificate/  delivery  verification 
procedure  establishment 
Correction,  38190 

rarmere  nonie  AUiMiisirauon 

RULES 

Program  regulations: 
Servicing  and  collections— 
Federsd  claims  collection;  Internal  Revenue  Service 
offset.  38035 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing.  38045-38047  ' 

(3  documents) 
Christen  Industries,  Inc.,  38049 
McDonnell  Douglas,  380S0-38(fi3 
(3  documents) 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing.  38081 

SAAB-Scania.  38063 
MOncES 
Meetings: 

Aeronautics  Radio  Technical  Commission,  38188 


Air  Tragic  Procedures  Advisory  Committee,  38185 
Federal  Communicationa  Commisaion 

RULES 

Practice  and  procedure: 
Fee  collection  program;  fee  increases  and  procedural 
changes 
Correction,  38064 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Great  American  Media,  Limited,  et  al,  38150 
Nelson,  Harry,  et  al.,  38151 

Federal  Deposit  Insurance  Corporation 

RULES 

Economically  depressed  re^ons;  determination,  38043 
Practice  and  procedure  rules: 
State  savings  associations;  activities  and  investments, 
subsidiary  establishment,  etc.,  38037 
PROPOSED  RULES 

Minimum  security  devices  and  procedures  and  Bank 
Secrecy  Act  compliance: 
Minimum  security  procedures;  technology  changes,  38079 

NOTICES 

Meetings;  Sunshine  Act,  38188 
(2  documents) 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Illinois,  38152 

Iowa,  38152 
Radiological  emergency  preparedness  (REP)  exercise 
evaluation  methodology;  availability,  38152 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission,  38139 
Augusta,  KY,  38140 

East  Tennessee  Natural  Gas  Co.,  38140 
Mid  Louisiana  Gas  Co.,  38140 
MIGC,  Inc.,  38140 
Tarpon  Transmission  Co..  38141 
Transcontinental  Gas  I>ipe  Line  Corp.  et  al.,  38141 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  38188 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Roche  Holding  Ltd.  et  al,  38153 

* 

Fisli  and  wndHfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Lanai,  HI,  plants  abutilon  eremitopetalum.  etc  38236 

Schoepfia  arenaria.  38102 

Wahiava  Drainage  Basin,  HI,  plants  (cyanea  undulata), 
38242 
NOTICES 

Endangered  and  threatened  spedes  permit  applications, 
38166 


,x 


Administration 


Food  and  1 

NOTICES 

Biological  product  licenses: 

American  Red  Cross  Blood  Services,  Northeast  Region. 
Albany,  NY.  38159 
Meetings: 

Advisory  committees,  panels,  etc.,  38160 

Consumer  information  exchange,  38161 

Forest  Service 

NOTICES 

National  Forest  System  Lands: 

Unprocessed  timber  export  restrictions,  38123 
National  Forest  System  lands: 

Electronic  communication  sites;  rental  fee  schedule — 
Pacific  Northwest,  38123 

General  Services  Administration 

PROPOSED  RULCS 

Federal  Acqiasition  Regulation  (FAR): 

Right  of  first  refusal  of  employment,  38234 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  38125 

Healtfi  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Human 

Development  Services  Office;  National  Institutes  of 
Health;  Public  Health  Service:  Social  Security 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Small  and  Disadvantaged  Business  Utilization  Office. 
38159 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  38147 

Housing  and  tJrtMin  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Chief  Financial  Officer;  audit  management  functions, 

38163 
Chief  Financial  Officer;  financial  management  activities, 

systems,  and  operations,  38164 
Under  Secretary;  audit  management  functions.  38164 

Human  Devniopment  Services  Office 

NOTICES 

Meetings: 
Child  Abuse  and  Neglect  Advisory  Board,  38162 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service:  Surface  Mining  Reclamation  and  Enforcement 
Office    I 

NOTICES  I 

Department  headquarters  address  change,  38165 
interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 
Waybill  data;  release  for  use,  38171 


Railroad  services  abandonment 
Crosbyton  Railroad  Co.,  38172 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration 
NOTICES 
Pollution  control;  consent  judgments: 

Colorado  &  Eastern  Railroad  Co.,  Inc..  38172 

Manville  Sales  Corp.,  38172 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  38173 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  38165 
Meetings: 

Craig  District  Advisory  Council,  38165 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  38284 

Minerals  Management  Service 

NOTICES 

Offshore  minerals  and  royalty  management  electronic  data 
interchange  projects,  38166 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Right  of  first  refusal  of  employment  38234 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  38125 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Arts  National  Council,  38175 

International  Exhibitions  Federal  Advisory  Committee, 
38175 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

National  Driver  Register  Advisory  Committee.  38186 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Supreme  Corp.,  Inc.,  38186 

National  institute  of  Standarda  and  Technology 

RULES 

Manufacturing  technology  transfer  regional  centers 

establishment  ti-ansfer.  38274 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Manufacturing  technology  ti-ansfen  regional  centers,  38280 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 
38161 
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Natiraal  Institute  of  Diabetn  and  Difestlve  and  Kidney 
Diseases.  38162 
(2  documents) 

National  Oceanic  and  Atmoapberic  AdnHnlatratlon 

PROKaCO  RULES 

Hshery  conservation  and  management: 
Pacific  Coast  groundfish.  38105 


Marine  mammals: 
Commercial  fishing  operations;  tuna  (yeUowfin}  caught 
with  purse  seines  in  eastern  tropical  Pacific  Ocean; 
incidental  taking  and  importation  conformance — 
Ecuador.  38125 
Meetings: 
Caribbean  Fishery  Management  Coimdl.  38125 
North  Pacific  Rshery  Mangement  Cbundl  38125 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lassen  Volcanic  National  Park.  CA.  39170 
Meetings: 
Delaware  Water  Gap  National  Recreation  Area  Citizrais 

Advisory  Commission;  correction.  38190 
National  Capital  Region;  1990  Christmas  Pageant  of 
Peace,  38171 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignments  and  closures — 
Naval  Onfinance  Station  LouisviHe.  ICY.  38129 

Nuclear  Regulatory  Commlsaion 

NOTICES 

Reports;  availability,  etc.: 
Uranium  mill  tailings  sites^  stabilization;  erosion 
protection  covers  design;  staff  tedmical  position. 
38175 
^plications,  hearings,  determinations,  etc.: 
Duqaesne  Li^t  Ca  et  al..  3ai76 
General  Electric  Co..  38177 
Indiana  Michigan  Power  Co.,  38178 

(2  documents) 
Turableweed  X-Ray  Co..  38178 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pieskfentfaf  Documents 

PROCLAMATIONS 
Imports  and  exports: 
Sugars,  syrups,  and  molasses;  modification  of  tariffii  and 
quota  (Proc.  6179)  38293 

Public  Health  Service 

See  also  Food  and  Drug  Administraticm:  National  Institutes 
of  Health 

NOTICES 

Meetings: 
Food  and  Drug  Administration  Advisory  Consnittee; 
correction.  38162 
Organization,  functions,  and  authority  delegations: 
Alcdiol,  Drug  Abuse,  and  Mental  Health  Administration. 
38162 


Resolution  Trust  Corporatioft 

NOTICES 

Meetmgs;  Sunshine  Act,  38188 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizatknn;  im)posed  nde  dianges; 

American  Stock  Exdiange.  Inc..  38180 

New  Yoric  Stock  Exchange.  Inc..  38181 
Applications,  hearings,  determinations,  etc.: 

FG  Series.  Inc..  38183 

Social  Security  Admlnislralldn 

RULES 

Social  security  benefits: 
Disability  and  blindness;  aduK  mental  disorders  listings 
Correction.  38190 

State  Department 

NOTICES 

Meetings:  ^ 

International  Communications  and  Information  Policy 
Advisory  Committee.  38184 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  redamation 
plan  sulmissions: 
Oklahoma.  38084 
NOTICES 

Environmental  statements;  availability,  etc.: 
Tennessee,  Federal  program,  36171 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  38188 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee.  38179 

Transportation  Depaftnwnt 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  TratRc  Safety  Admfajistration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  38184 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications.  38185 

United  States  Information  Agency 

NOTICES 

Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission.  38187 

Veterans  Affairs  Department 

RULES 

Legal  Services.  General  Counsel;  organizations, 

representatives,  attorneys,  and  agents  recognitim, 

38056 


Separate  Parts  In  This  IsaMS 

Part  II 

Department  of  Education.  38199 


Part  III 

Department  of  Education.  38214 

Part  IV 

Department  of  Education.  38218 

PartV 

Department  of  Defense.  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration. 
38234 


Part  VI 

Department  of  the  Interior.  Fish  and  Wildlife  Service.  38236 

Part  VII 

EnvironmQBtal  Protection  Agency,  38250 


Part  VIII 

Department  of  Commerce.  National  Institute  of  Standards 
and  Technology.  38274 

Part  IX 

Management  and  Budget  Office,  38284 

PartX      II 

The  President.  38293 


Reader  Aida 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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TWs  aactoi  al  itm  FEOEFML  HEGBTkH 
conlaiDS  MQuMoiy'  ilf.ii'iwiiil<  haviin' 
general  applicaMily  and  legal  effect,  most 
ef  wMcb  an  ka^fad  to  and  oodMed  in 
the  Code  of  Federal  Regulationa,  which  ie 
publshed  under  50  tifles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tlw  OupwhiHaduiit  of  Documents. 
Prices  of  now  itaota  an  iatad  in  the 
first  FEDERM.  REGISTER  iasiw  of  aadi 
week.  \  \ 


DEPARTMENT  OF  AfimCULTORE 
Farmert  Hoim  Adminiatratibo 
7CFR  Part  1*91 

Internal  Ravwiua  Service  Offeet 

HOBHCT.  Farmers  Home  Administration, 
USDA. 

Acnon:  Fmal  nde. 

suMWMrr  The  Farmers  Home 
Adrainisfration  (FraHA)  amends  its 
intemal  Revenue  Service  fIRS)  Offset 
regvlatiim  to  clarify  and  expend  the 
categories  of  delinquent  accounts 
eligible  for  KS  Offset.  This  action  wiH 
result  in  additional  collections  en 
delinquent  accounts.  The  intended  efSect 
is  to  strengthen  the  ability  of  FmHA  tO' 
collect  tax  refunds  that  would  othenmse 
be  paid  to  delinquent  borrowers  and 
other  debtors. 

EFFECnvi  DATC  August  3.  laOO. 


FOB  RWITMPI  WFOWaWTlOW  comtMCt: 
Jeanne  tfudec,  Pteandcd  Aaatyst; 
Fanners  Home  Administration^  U.S. 
Department  of  Agriculture,  room  5503," 
South  Agriculture  Building,  Washington, 
DC  202S0,  telephone  (202)  382-8356. 

SUPPIf  MENTARV  MFORMATIOM:  This 

action  has  been  reviewed  wider  USOA 
procedures  established  in  Departmental 
Regulation  tSiZ-U  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
rules  of  agency  procedure  and  intemal 
agency  management. 

it  is  the  policy  of  t^  Department  to 
publish  for  comment  rules  rela^uig  to 
public  property,  loans,,  pants,  benefits, 
or  contracts,  notwithatowiing  the 
exemption  in  5  U.S.C  S53  widi  respect 
to  such  rules.  This  atetion,  however,  is 
not  published  far  proposed  rule  makmg 
since  it  involves  cmly  rules  of  agency 
procedure  and  internal  agency 


management,  imkine  pul^cation  for 
comment  rniBcccseary. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G,  "Environmental  Program.'* 
FtnHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  homan  environment  and.  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1968,  Poblk: 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  programs  to  which  this  regulatioa 
may  apply  are  listed  in  the  Catalog  of 
Federal  DomesHe  Aasistanee  under  the 
follovring: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operattng  Leans 
10i407    Pann  Ownership  Loans 

10;418    Lew  faicoms  Housing  Loans  (Section 

502  Rural  Housing  Loans) 
10.411    RwbI  HoMing  Site  Loans  (SecHon 

523  and  524  Site  Leans} 

10.414  Resource  Coaservstion  ami 
Development  Loans 

10.415  Rural  Rental  Housing  Loans 
10.4W    Soil  and  Weter  Loanv  (SW  Loans) 
10.418    Water  and  Waste  DispesBl  Systems 

for  Rural  Connnaaities 
10.4t«    Watershed  ProtavtaoR  and  Flood 

Piei/enUoH  Loans 
10.420    Rural  Sdf-HelpHeaBing  Technical 

Assistanee  (Section  523  Tcdmicai 

Assistance) 
ia421    Indian  Tribes  and  Tribal  CerporaOoa 

Loans 

10.422  Busiaess  and  Industrial  Loans 

10.423  CoRununity  Facility  Loans 
10428    Economic  Emergency  Loans 

10.433  Housing  Preservation  Grants 

10.434  Nonprofit  Corporations  Loan  and 
Grant  Program 

10.435  Agricniturai  Loaa  Mtdtetion  Pngraos 

Programs  listed  under  numbers  10.404, 
10:406, 10.407, 10.4ia  10.417.  ia421. 
10.428,  and  10.^5  are  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental' 
consoltation  with  State  and  local 
officials.  (7  CFR  3015,  subpart  V,  48  FR 
29115,.  June  24, 1983.).  ' 

Programs  listed  undier  numbers  10(405, 
10.411, 10.414. 10.415, 10.416,  ia418, 
10.419. 10.420, 10.422. 10.423, 10.427, 
10.433.  and  10434  ar«  sabjeet  to  the 
provisions  of  Executive  Order  12372(7 
CFR  3015,  subpart  V,  40  FR  29112.  |iinc 
24, 1983: 40  FR  22675.  May  U,  1984^50 
FR  14088,  April  10, 1905.); 


Generallnfonnatioa 

FbiHA  clarifies  the  ctitsria  fra- 
eligibility  far  IRS  offset.  CaDeat 
rtj^dations  do  not  aUow  for  the  aae  of 
IRS  olbet  on  aoeauats  diat  are 
accelerated,  ia  a  coUection.  only  staioa 
(where  all  security  has  bean  liqnidated^ 
or  have  a  tranafer  or  voluntary 
coBveyance  pending.  These  categoriea 
of  acooMBts  are  bow  eligible  for  BRS 
offset  tmdar  the  new  regtilations.  These 
regidatioM  alao  state  tknt  accoasts  that 
have  a  foreclostire  pending  and  have  not 
yet  been  reiierred  to  the  C^ce  of 
Geneml  Coanad  (OGC)  are  eligifaie  for 
offset. 

While  delinqueat  debta  o%wed  to 
FmHA  remain  unpaid,  FmHA  must 
borrow  money  to  operate,  which 
increases  tfie  Federal  deficit  bicreoeed 
Government  borrowing  cauees  interest 
rates  to  rise  and  reduces  the  availebilHy 
of  credit  in  die  country.  The  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701, 
3711  and  3716-19)  and  the  Attorney 
General-ComptroHer  General's  joint 
claims  collection  standards  (4  CFR  Parts 
im-106)  contain  specific  and  detailed 
requirements  whidi  agencies  of  the 
Department  must  follow  in  order  to 
coHect. 

List  ef  Subiacts  in  7  CFR  Part  18S1 

Account  servicing.  Loan  programs — 
Agricuftore,  Accounting.  Credit.  Low 
and  moderate  income  honsiifg  loans — 
Servicing 

Therefore,  chapter  XVIIL  tide  7,  Cede 
of  Federal  Regulations  is  aaiended  as 
foUows: 

PART  1951— 6ERVICINQ  AND 
COLLECTIONS 

Subpart  C-Offaeta  of  Federal 
Paymenta  to  FmHA  Borrewera 

1.  The  authority  citatHm  for  part  1951 
contimies  to  read  as  fbHows: 

Authority:  7  US.C  Iflflft  42  U.S.G.  1410: 5 
U.S.C  301;  7  CFR  2J3: 7  CFR  2.70. 

2.  Section  1951.122  is  revised  to  read 
as  foQews: 


S  1951.122   FkiancaOfflcei 

The  FmHA  Finance  Office  will  screen 
the  accooBta  ef  all  barmwers  potentiaUy 
eligible  far  KS  Ofieet.  FmHA  fiaM 
offices  wiU  fortfaar  screen  these 
accounta  baaed  on  die  foOowine 
ineligibility  criteria.  The  Finance  Office 
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will  determine  the  appropriate  date  for 
this  screening  based  on  IRS  deadlines. 

(a)  General.  All  past  due  single  family 
housing  (SFH)  and  farmer  program  (FP) 
accounts  are  eligible  for  IRS  Offset 
unless  they  meet  one  or  more  of  the 
following  criteria: 

(1)  Account  has  been  referred  to  OGC 
for  foreclosure  and,  based  on  the  legal 
opinion  required  by  S  1951.103(c),  a 
collection  by  offset  would  jeopardize  the 
litigation  under  State  law.  Existence  of  a 
foreclosiu«  action  pending  flag  is  not  a 
determining  factor. 

(2)  Account  has  been  discharged  in 
banlcniptcy  or  is  under  the  jurisdiction 
of  a  bankruptcy  court  and  the  debt  has 
not  been  reafHrmed.  Existence  of  a 
bankruptcy  action  pending  flag  is  not  a 
determining  factor. 

(3)  Account  has  a  suspend  code. 

(4)  Account  has  been  assigned  to  a 
collection  agency.  Existence  of  a 
collection-only  flag  is  not  a  determining 
factor. 

(5)  Account  is  past  due  by  less  than 
$25,  or  if  the  borrower  has  multiple 
loans,  the  net  amount  past  due  is  less 
than  $25. 

(6)  Borrower  is  a  Federal  employee 
and  collection  is  feasible  under  salary 
offset. 

(7)  Borrower  was  indebted  to  FmHA 
prior  to  entering  full  time  active  duty 
military  service  and  the  account  is  being 
serviced  in  accordance  with  FmHA 
Instruction  1950-C. 

(b)  Single  Family  Housing  Borrowers. 
In  addition  to  the  criteria  set  forth  in 

S  1951.122(a),  the  following  criteria  are 
for  delinquent  SFH  borrowers: 

(1)  Borrower  has  one  loan  and  it  is 
less  than  3  monthly  payments 
delinquent  (or,  if  annual  borrower,  the 
equivalent  of  less  than  3  monthly 
payments  for  aimual  pajnnents  past  due) 
or  more  than  9  years  delinquent. 

(2)  Borrower  has  multiple  loans,  and 
the  nefamount  past  due  is  less  than  3 
monthly  payments  on  the  delinquent 
loans  (or  the  equivalent  of  3  monthly 
payments  for  annual  payment 
borrowers). 

(3)  Account  is  current  under  a  subject 
to  approved  adjustment  (SAA). 

(4)  Account  is  under  a  moratorium. 

(5)  Account  has  an  Additional 
Payment  Agreement  (APA)  in  effect  and 
payments  under  the  APA  are  less  than  3 
months  past  due. 

(c)  Farmer  Program  Borrowers.  In 
addition  to  the  criteria  set  forth  in 

S  lB51.122(a),  the  following  criteria  are 
for  delinquent  FP  borrowers: 

(1)  Borrower  is  a  partnership  or 
corporation  and/or  is  identified  in  the 
accounting  system  by  an  employer 
Identification  Number  (EIN  rather  than  a 
Social  Security  Number  (SSN). 


(2)  Account  is  less  them  90  days  past 
due. 

(d)  Servicing  Condition  Requirements 
for  Farmer  Program  Borrowers.  The  FP 
accounts  remaining  after  screening  from 
S  1951.122  (a)  and  (c)  are  eligible  for  IRS 
offset  only  if  either  of  the  following 
servicing  conditions  takes  place, 
whichever  comes  first: 

(1)  Borrower  has  received 
Attachments  3  and  4  of  Exhibit  A  of 
subpart  S  of  this  part  or  Attachments  9 
and  10  of  Exhibit  A  of  subpart  S  of  this 
part;  and  the  borrower  did  not  request 
an  appeal  of  the  decision:  any  appeal 
has  been  concluded:  OR 

(2)  Borrower's  account(s)  has  been 
accelerated. 

(3)  Section  1951.123  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

91951.123    Field  office  scTMnins. 

•  *  *  If  the  County  Office  is  aware 
that  any  account  should  be  removed  for 
any  of  die  reasons  set  forth  in 

§  1951.122,  the  County  Office  will 
remove  the  account  in  accordance  with 
the  instructions  accompanying  the  list, 
"Borrowers  Eligible  for  Offset  (prior  to 
60-day  notice)."  *  *  * 

4.  Section  1951.124  is  amended  by 
revising  the  second  through  fourth 
sentences  to  read  as  follows: 

{1951.124    Notice  to  borrowers. 

*  *  *  This  letter  must  be  mailed  to 
ensure  that  borrowers  receive  their 
letters  no  later  than  October  15. 
Borrowers  will  have  60  days  from  the 
date  of  receipt  to  provide  evidence  in 
writing  to  the  County  Supervisor  that 
their  debt  is  less  than  3  months 
delinquent  or  that  the  debt  is  not  legally 
enforceable.  Borrowers  who  reduce  their 
debt  to  less  than  3  months  past  due 
during  this  60-day  period  %vill  not  be 
offset. 

5.  Section  1951.125  is  revised  to  read 
as  follows: 

9 1951.125  ProceesinQ  borrowers 
requests  not  to  exercise  IRS  offset 

If  a  borrower  responds  to  FmHA  Form 
Letter  1951-C-6  within  60  days  fitim  the 
date  of  receipt,  the  County  Supervisor 
will  review  the  borrower's  reasons  for 
believing  that  the  debt  is  either  less  than 
3  months  delinquent  or  is  not  legally 
enforceable.  After  such  determination, 
the  County  Supervisor  will  advise  the 
borrower  if  offset  will  be  exercised. 

6.  Section  1951.126  is  revised  to  read 
as  follows: 

91951.126  FinaireferrsitolRS. 

All  accounts  not  eliminated  will  be 
sent  to  IRS  for  offset  and  Report  Code 
865,  Borrower  Accounts  Submitted  to 
IRS  for  Offset  Report,  sent  to  each 


appropriate  County  Office.  Each  County 
Office  will  review  the  list  on  Report 
Code  865  upon  receipt,  and  each  week 
thereafter.  This  weekly  review  will 
continue  until  September  1  for  the 
previous  year's  submission,  or  until 
action  has  been  taken  on  each  account 
(offset  or  removal).  If  any  of  the  events 
listed  under  S  1951.122  of  this  subpart 
occurs,  immediately  submit  Form  FmHA 
1951-43,  "Accounts  to  be  Removed  from 
IRS  Offset"  in  accordance  with  the  FMI 
for  that  form.  All  accounts  referred  to 
the  IRS  for  offset  will  be  reported  to  a 
credit  bureau  by  the  Finance  Office. 
7.  Section  1951.127  is  amended  by 
revising  the  second  and  third  sentences 
to  read  as  follows: 

9 1951.127  Processing  of  smounts  effort. 
*  *  *  The  Finance  Office  may  deduct 

an  amount  equal  to  IRS'  processing 
costs  from  the  amount  offset  to 
reimburse  the  Agency  for  the  cost  of 
processing  the  offset,  will  credit  the 
borrower's  account  for  the  amount 
required  and  will  notify  the  appropriate 
County  Office.  The  County  Supervisor 
will  review  Report  Code  222-C,  Weekly 
Offset  Report  (Cash  Collections  IRS 
Offset],  to  ensure  that  any  borrower 
who  would  have  been  eliminated  from 
offset  due  to  the  provisions  of  {  1951.122 
of  this  subpart  was  not  subjected  to  an 
offset.  •  *  * 

&  Sections  1951.128  through  1951.135 
are  added  as  follows: 

91951.128  Receipt  of  Finance  Offlce/IRS 
Offset  Reports  snd  Listings. 

The  Finance  Office  will  provide  a 
copy  of  the  reports  or  listings  in 
§  1951.129  through  \  1951.135  of  this 
subpart  to  each  servicing  county. 
County  Supervisors  are  responsible  for 
ensuring  the  field  offices  review  each 
report  and  respond  to  the  timeframes  as 
indicated. 

91951.129  Borrowers  ENglbls  for  Offset 
(Prior  to  6fr-dsy  Notice). 

This  listing  includes  borrowers 
eligible  for  offset  after  Finance  Office 
screening.  The  field  office  will  screen  all 
borrowers  in  accordance  with  9  1951.122 
of  this  subpart.  Borrowers  meeting  any 
of  the  ineligibility  criteria  must  be 
eliminated  by  drawing  a  line  through  the 
borrower's  name.  When  all  borrowers 
have  been  reviewed  for  offset  eligibility, 
the  original  list  must  be  sent  to  the 
Chief,  Computer  Resources  Branch,  mail 
code  FC-353,  in  the  Finance  Office. 
These  lists  must  be  received  no  later 
than  1  month  after  the  date  of  receipt, 
since  the  Finance  Office  will  use  the 
information  provided  to  generate  letters 
to  borrowers  informing  them  of  potential 
IRS  offset.  No  borrowers  may  be  added 


to  this  list  by  the  field  ofike.  A  copy  of 
this  list  riiauld  be  retaiaed  by  each  fi^ 
office.  If  a  borrower  is  ineligQale  for  IRS 
offwt  due  to.any  ef  tiw  exclusion 
critetis  in  { 1BB1.122  ax>d  that  baiTQW«r's 
account  does  net  reflect  tbat  exdusiaii 
criteria  in  the  accounting  system,  the 
field  offiees  oiust  ens««  tint  the 
account  be  updated  immediately. 

91951.130  Beirowers  Sent  Due  Process 
Notices  for  IR$/CrsdR  Baresu  Referrals. 

This  listing  includes  those  boerowers 
remaining  eUigible  for  offset  after  field 
office  screening  and  who  were  sent 
notices  of  the  iatenf  to  offset  their  tax 
refund.  The  notice  advises  the  borrower 
that  they  have  60  days  frmn  the  date  of 
receipt  of  the  tetter  in  which  to  provide 
written  information  to  their  FmHA 
County  Supervisor  te  shew  that  of^t 
should  not  be  exercised.  A  borrower 
who  has  provided  written  notification 
and  it  has  been  determined  the  he/she 
meets  the  cri«9ria  onder  \  1951.122  of 
this  subpart  must  be  eliminated  by 
drawing  a  line  through  the  borrower's 
name  on  the  Bsting.  When  ail  boirowers 
have  been  reviewed  for  offset  eligibility, 
the  origind  mast  be  sent  to  the  tiSiieC 
Computer  Resources  Branch,  mail  code 
FC-353,  in  tive  Finance  Office.  These 
Bsts  must  be  received  no  later  than  2 
months  after  ^  date  of  receipt,  since 
the  Finance  Office  will  use  the 
infonnatioa  pravided  on  these  lists  to 
create  the  IRS  annual  certificatien  tape. 
No  borrowers  may  be  added  to  this  list 
by  the  fiddottce.  A  copy  of  diis  list 
should  be  retained  by  eadi  fiehl  office. 
If  a  borrower  ie  ineiigtl^  fisr  KS  ofStet 
due  to  any  of  liie  exdosion  criteria  in 
S  1951.122  and:  tinr  borrower's  aecount 
does  not  leflast  ikat  exclusion  criteria  in 
the  accounting  syatem.  the  fieM  offices 
must  ensure  tnat  the  account  be  updated 
immediately. 

91951.131  Form  FmHA  399-833,  Bosrower 
Accounts  SubeMlBd  to  llts  for  Offset 
Report,  RC  865. 

This  report  Bsts  borrowecs  remaining 
eligible  for  offset  after  the  60-day  notice 
period  and  who  were  referred  to  IRS  tor 
offset.  This  report  should  be  retained  by 
the  field  office  and  referred  to  when 
decreasing  an  amount  referred  for  offset 
or  deleting  a  borrower  from  KS  offset 
using  Form  FmHA  1951-43. 

91951.132  Form  FmHA  38»>76a^  Annual 
UnprocesssMe  Report  IRS  Offset,  RC  822- 
C. 

This  report.Iists  those  bonrowers  who 
were  refenedlo  IRS  for  offset,  but  were 
returned  by  IRS  asevidiracedby  die 
applicable  error  code.  These  borrowers 
will  not  b«  offset  by  IRS.  Hiis  report 
should  be  retained  by  each  field  efffice. 
It  is  not  necessary  to  complete  Fonn 


FmHA  1961-43  for  bootowers  listed  on. 
this  report 


91M1.133    FermFHMA.388-761.i 
No  Itotcb  Report  IRS  Offset,  RC  82a-a 

This  B^MTt  lists  those  borrowers  wibe 
were  referred  to  DtS  for  oEbet„bat  were 
returned  by  fits  as  evidenoed  by  die 
applicable  error  code.  Tbese  boriowess 
will  not  be  offset  by  BIS.  TUs  report 
should  be  retained  by  each  field  office. 
It  is  not  necessary  to  conqdeie  Fonn 
FmHA  1951^-43  for  borrowers  listed  on 
this  report 

91951.184    Form  FmHA  389-7«4.WesMy 
OffasTReport  (Cash  Coiactlons)  IRS 
Offset  RC222-a 

This  report  lists  those  borrowers 
whose  income  tax  rebiad  ««s  ofCset  by 
UtS  and  the  amount  offset.  Except  for  a 
minimal  processing  fee  tiwt  may  be 
deducted,  aU  monies  collected  from  an 
offset  wiU  be  applied  toward  the 
borrower's  delinquent  loanfs).  tf  an' 
offset  does  not  r^iay  ail  of  dte 
delinquent  amount  the  borrower  is 
8ub}ect  to  additional  offsets  if  more  than 
one  tax  year  return  ia  filed; 

This  report  sfaould  be  retahwd  by' 
eadi  field  office  and  refierred  to  if  it  has 
been  determined  a  borrower  has  been 
erroneously  offset  The  field  office 
should  use  the  amount  offset  from  this 
report  when  following  the  iostructions 
ouUined  in  1 19S1.127  for  refunding  die 
offset  to  the  borrower. 

91951.S86    Form  FwiNA  889-718,  INsM» 
<2lslms  Rsport  MS  Offset  BC  222-0. 

This  report  lists  those  borrowers 
whose  spouses  were  issued  a  refund  by 
IRS.  These  borrowers  filed  a  joint  tax 
retiun  and  incurred  the  debt  separately 
from  their  spouses  who  had  no  liegal 
responsibility  for  the  debt  and  who  had 
income  and  withholding  and/ or 
estimated  tax  payments.  The  report 
shows  the  actual  amount  offset  for  the 
borrower  only.  The  spouses'  portion  of 
the  income  tax  refund  was  not  ofEsst  R 
is  not  necessary  to  prepare  FmHA  Form 
Letter  1951-5  for  these  borrowers  since 
the  borrower's  spouse  has  already 
received  a  refund  from  IRS.  Upon 
receipt  of  ^is  report  field  offices  should 
annotate  on  RC  222-C  (i  1951-134)  the 
actualanuMmt  offset  fior  those  borrowers 
listed  in  tjiis  report  This  report  sbouki 
be  retained  by  each  field  office. 

Dated:  SeptemiiBr  7. 19M; 
La  VeriM  AuansB, 

Administrator,  Farmers  Home 

Administration. 
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Delegaflons  Of  AuthoiSy.  and  NolleM 
of  Acquisition  of  CwrtMl 

AOENCV:  Federal  Deposit  Insanmce 
Corporation  CTDKT). 

action:  Final  rule. 

SUMMART.  The  FDIC  is  amending  its 
regulations  governing  (i)  die  activities 
and  investments  of  state  savings 
assodatioas.  (ii)  notics  with  rssped  la 
the  establishment  of  a  subsi^ary  by  ao' 
insured  savings  association  as  well  as 
the  conduct  of  a  new  activity  by  a 
subuxiiary  of  an  insured  savings 
association,  and  (iil)  the  divestiture  of 
"junk  bonds"  by  insured  savings 
associations.  The  amendments  (1)  allow 
state  savings  associations  to  look  at 
Office  of  Thrift  Supervision  Regdatory 
ami  Thrift  Bulletins,  in  sddition  to 
statutes  and  regulations,  in  decic^ing 
whether  or  not  FDlC's  prior  approval  is 
necessary  for  the  savings  sasociatien' Id 
be  able  to  engage  in  an  activity  or  to 
make  an  equity  investment:  (2) 
streamline  the  prior  notice  requiraiente 
wken  an  insused  savings  association 
establishes  or  acquires  a  series  of 
subsidiaries  to  hold  property  acquired  in 
sati^ctien  of  a  debt  previously 
contracted;  and  (3)  dariiy  the  operatien 
of  the  eo-day  prior  notice  requiiemeni 
state  savings  associations  are  required 
to  file  if  the  association  plans  to  conduct 
activities  permissible  for  s  federal 
savings  associetion  but  in  an  asMKiat 
greater  than  that  penaissible  for  a 
federal  savings  association. 

EPFieiWE  DATe  September  17, 19ea 

FOR  HIinHtH  MFOMIXnON  CONTACn 

Pamela  E.F.  LeCren.  Counsri,  (202)  89»- 
3730,  Legal  Division.  FDIC  5S0 17U) 
Street  NW..  Washington.  DC  20428: 
Daniel  E.  Austin,  Review  Examiner, 
(202)  8^-6774.  or  Garfield  Gimber. 
Examination  Specialist  (202)  8BB-8013, 
Division  of  Supervision,  FDIC,  550 17th 
Stteet  NWm  Washington.  DC  20429. 


Pspei  ituik  Reduction  Act 

The  collection  of  information 
contained  ia  %  303.13{d)  of  this  final  nde 
has  been  reviewed  and  approved  by  tiie 
Office  of  N4anagaaant  and  Budfet  in 
accordance  with  the  requirements  of  Ibe 
Paperwork  Redaction  Act  (44  U.&C 
3S04(h])  under  oonbol  nuaiba-  3084- 
0104.  'The  estimated  sverage  annual 


Fedonl  Register  /  VoL  55.  No.  180  /  Monday,  September  17.  1990  /  Rules  and  RegulatJons 


Federal  Register  /  Vol.  55,  No.  180  /  Monday.  September  17.  1990  /  Rules  and  Regulations      38089 


burden  associated  with  tlie  collection  of 
information  in  tiiis  final  rule  is 
approximately  5  hours  per  response. 

Comments  concerning  the  accuracy  of 
diis  burden  estimate  and  suggestions  for 
rediidng  this  burden  should  be  directed 
to  the  Assistant  Executive  Secretary 
(Administration),  room  F-400,  Federal 
Deposit  Insurance  Corporation, 
Washington.  DC  20429,  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (3064-0104), 
Washington.  IX:  20503. 

Background 

On  December  12. 1988  the  FDICs 
Board  of  Directors  amended  part  303  of 
the  FDICs  regulations  by  adding  a  new 
§  303.13  (12  CFR  303.13)  (54  FR  5354a 
December  29, 1989).  The  amendment, 
which  was  adopted  as  an  interim  rule, 
was  effective  on  December  29, 1969, 
however,  the  FDIC  invited  comment  on 
the  rule  for  80  days  thereafter. 

Section  303.13  was  designed  to 
implement  the  provisions  of  section 
18(m)  and  section  28  of  the  Federal 
Deposit  Insurance  Act  ("FDI  Act",  12 
U.S.C  1828(m),  1831(e))  as  added  to  the 
FDI  Act  by  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FKREA",  Pub.  L  No.  101-73). 
In  brief,  section  18(m)(l)  provides  that 
(with  certain  exceptions)  any  insured 
savings  association  (state  or  federal) 
myst  notify  the  FDIC  and  the  Office  of 
Thrift  Supervision  ("OTS")  at  least  30 
days  prior  to  establishing  or  acquiring  a 
subsidiary  and  at  least  3Q  days  prior  to 
electing  to  conduct  a  new  activity 
through  a  subsidiary.  The  notice  is  to 
contain  sudi  information  as  the  FDIC 
requires.  Section  18(m)(3)  provides  that 
the  FDIC  may  prohibit  by  regulation  or 
order  any  specific  activity,  act,  or 
practice  conducted  by  an  insured 
savings  association  that  the  FDIC 
determines  will  pose  a  serious  threat  to 
either  the  Bank  Insurance  Fund  ("BIF") 
or  the  Savings  Association  Insurance 
Fund  ("SAIT). 

Section  28  deals,  in  part,  with  the 
activities  and  equity  investments  of 
state  chartered  savings  associations  and 
the  investment  by  state  or  federal 
savings  associations  in  "junk  bonds". 
Section  28(a)  prohibits  a  state  chartered 
savings  association  from  engaging  as 
principal  on  or  after  January  1, 1990  in 
any  activity  of  a  type  or  an  amount  that 
is  not  permissible  for  federal  savings 
associations  unless  the  FDIC  determines 
that  tlie  activity  poses  no  sipiificant  risk 
to  the  affected  deposit  insurance  fund 
and  the  savings  association  is.  and 
continues  to  be,  in  compliance  with  the 
fully  phased-in  capital  standards 
presoibed  for  savings  associations 
under  section  5(t)  of  tiie  Home  Owners' 


Loan  Act  ("HOLA",  12  U.S.C  1464(t)). 
Section  28(b)  provides  that  a  state 
savings  association  that  meets  the  fully 
phased-in  capital  standards  prescribed 
in  HOLA  may  engage  in  any  activity 
permissible  for  a  f^eral  savings 
association  in  an  amount  exceeding  the 
amount  permissible  for  a  federal  savings 
association  unless  the  FDIC  determines 
that  for  the  assodation  to  do  so  poses  a 
significant  risk  to  the  affected  deposit 
insurance  fund. 

Section  28(c)  prohibits  a  state  savings 
association  from  acquiring  any  equity 
investment  that  is  not  permissible  for  a 
federal  savings  association.  Equity 
investments  acquired  prior  to  August  9, 
1989  are  required  to  be  divested  as 
quickly  as  prudently  possible  but  in  no 
event  later  than  July  1. 1994.  The  FDIC 
can  set  conditions  and  restrictions  with 
regard  to  the  divestiture  of  such 
investments.  Equity  investments  in 
service,  corporations  that  would 
otherwise  be  impermissible  for  federal 
savings  associations  can  be  made  if  a 
state  savings  association  meets  the  fully 
phased-in  capital  requirements  and  the 
FDIC  finds  that  the  investment  will  not 
pose  a  significant  risk  to  the  affected 
deposit  insurance  fund  based  either  on 
the  activity  to  be  conducted  by  the 
service  corporation  or  the  amount  to  be 
invested: 

Section  28(d)  provides  diat  no  savings 
assodation  (state  or  federal)  may 
direcdy,  or  indirectly  through  a 
sid)sidiary,  acquire  or  retain  any 
corporate  debt  seciuity  that  is  not  of 
investment  grade  (frequently  referred  to 
as  "funk  bonds").  Hie  prohibition  does 
not  apply  to  the  acquisition  or  retention 
of  such  debt  by  a  qualified  affiliate  of  a 
savings  association.  Any  savings 
assodation.  or  subsidiary  thereof,  which 
held  corporate  debt  securities  as  of 
August  9. 1980  that  were  not  of 
investment  grade  when  acquired  is 
required  to  divest  such  securities  as 
quickly  as  can  be  prudently  done  but  in 
no  event  later  than  July  1, 1994.  The 
FDIC  may  establish  restrictions  and/or 
requirements  in  connection  with  the 
divestiture. 

The  interim  final  rule  established 
procedures  governing  the  notices  and 
applications  required  by  sections  18(m) 
and  28  of  the  FDI  Act.  It  also  required 
that  information  be  reported  to  die 
lH)IC  by  federal  savings  associations 
authorized  to  conduct  activities  on  a 
grandfathered  basis  not  generally 
permissible  to  federal  savings 
assodations,  and  required  insured 
savings  associations  to  provide  the  FDIC 
with  certain  bmited  information  about 
their  existing  subsidiaries  and  the 
activities  they  conducted. 


The  FDIC  received  10  comments  on 
the  interim  rule  as  described  above.  The 
FDIC  is  making  several  revisions  to 

5  303.13  based  upon  the  comments.  The 
comments  and  the  substance  of  the 
revisions  are  discussed  below. 

Comments  and  Description  of  Revisionr 

Regulatory  and  Thrift  Bulletins 

As  indicated  above,  section  28 
generally  provides  that  a  state  savings 
association  is  limited  in  its  activities 
and  equity  investments  to  those 
activities  and  investments  that  are 
"permissible"  for  federal  savings 
assodations.  The  interim  rule  as 
published  embellished  on  that  standard 
by  indicating  that  die  activity  or  equity 
investment  in  question  must  be 
expressly  authorized  for  all  federal 
savings  associations  either  by  statute  or 
OTS  regulation  in  order  to  be 
considered  "permissible"  for  a  federal 
savings  association.  The  FDIC  received 

6  comments  urging  the  FDIC  to  include 
official  OTS  regulatory  and  thrift 
bulletins  interpreting  the  statutes  and 
regulations  to  which  federal  savings 
associations  are  subject  in  deciding    - . 
whether  something  is  expressly 
authorized.  According  to  the  OTS  which 
also  filed  a  comment  on  the  interim  rule 
urging  the  FDIC  to  recognize  these 
bulletins,  the  bulletins  do  not  provide 
any  new  authority  for  a  federally 
chartered  savings  association  but 
merely  interpret  existing  laws  and 
regulations.  The  commenters  thus 
argued  that,  not  recognizing  these 
bidletins  as  a  source  of  what  is 
"permissible"  for  all  federal  savings 
associations,  will  overlook  official  OTS 
interpretations  of  what  is  generally 
permissible  for  federal  savings 
assodations.  This  will  not  only  result  in 
unnJecessary  applications  being  filed 
with  the  FDIC  but  will  produce  an 
inequitable  difference  between  federal 
assodations,  which  can  rely  on  the 
bulletins  and  freely  conduct  the  activity 
or  make  the  equity  investment,  and  state 
associations  that  cannot 

In  view  of  the  comments,  the  FDIC  is 
amending  S  303.13  by  inserting  the 
phrase  "or  effidal  OTS  Regulatory  or 
Ibrift  Bulletin  interpreting  such  statute 
or  regulation"  in  1 303.13  (b)(1).  (c)(1). 
(dMl),  and  (dH2). 

DPC  Subsidiaries 

Secticm  18(m)(l)  requires  insured 
savings  associations  to  give  the  FDIC  30 
days  notice  prior  to  establishing  a 
subsidiary  or  conducting  any  new 
adivity  through  an  existing  subsidiary. 
Section  303.13(f)  of  die  interim  rule 
provides  that  no  insured  savings 


association  may  do  either  without 
providing  the  FDIC  with  the  requisite 
notice  and  sets  forth  the  information 
required  to  be  in  such  notice.  Two 
comments  requested  that  the  FDIC 
amend  the  interim  rule  to  accommodate 
a  state  savings  assodation  establishing 
subsidiaries  for  the  sole  purpose  of 
holding  property  that  was  acquired  in 
satisfaction  of  a  debt  for  which  the 
savings  assodation  previously 
contracted  ("DF*C  property").  According 
to  the  commenters,  it  is  common  in  the 
savings  assodation  industry  to  establish 
subsidiaries  to  hold  DPC  property  and 
for  a  separate  subsidiary  to  be 
established  for  each  such  piece  of  DPC 
property.  Given  this  practice,  it  is 
difficult,  if  not  impossible,  to  provide  the 
FDIC  with  30  days  notice  prior  to  setting 
up  each  DPC  subsidiary. 

We  do  not  believe  that  it  was  the 
congressional  intent  to  unduly  hinder 
savings  assodation  practices  in  the 
handling  of  DPC  property.  Therefore,  in 
light  of  the  comments,  the  FDIC  is 
amending  {  303.13(f)  to  allow  a  savings 
association  to  establish  one  or  more 
DPC  subsidiaries  and  comply  with  the 
prior  notice  requirement  in  the  following 
manner.  An  association  can  file  a  notice 
with  the  FDIC  indicating  that  it  intends 
to  establish  or  acquire  one  or  more 
subsidiaries  that  will  be  engaged  solely 
in  the  disposition  of  DPC  property.  Such 
notice  must  be  received  in  the  FDIC 
regional  office  at  least  30  days  prior  to 
the  first  such  acquisition  or 
establishment.  Once  this  notice  has 
been  filed,  the  savings  association  may 
proceed  to  establish  or  acquire 
subsidiaries  whose  activities  will  be  so 
confined  provided  that  each  time,  within 
14  days  after  doing  so,  the  association 
notifies  the  FDIC  in  writing.  The  notice 
must  identify  the  savings  association, 
the  date  of  the  association's  initial 
notice  indicating  its  intent  to  establish 
DPC  subsidiaries,  identify  the  new  DPC 
subsidiary,  and  state  the  value  of  the 
property  being  transferred  at  the  time  of 
the  transfer.  This  procedure  will,  in  the 
FDICs  opinion,  satisfy  the  requirements 
of  section  18(m)(l)  for  30  days  prior 
notice  and  at  the  same  time  will  remove 
an  imintended  hindrance  created  by  the 
interim  rule.  Furthermore,  it  should  not 
compromise  any  of  the  FDICs  interests. 
Any  savings  association  that  prior  to 
this  amendment  being  adopted  filed  a 
notice  with  the  FDIC  pursuant  to 
§  303.13(f)  regarding  the  establishment 
or  acquisition  of  a  DPC  subsidiary  may 
consider  that  notice  to  satisfy  the  initial 
notice  requirements  of  §  303.13(f)  as 
amended. 


eo-day  Prior  Notice  of  Conduct  of 
Activities  That  are  Permissible  for  a 
Federal  Savings  Association  but  in  an 
Amount  Exceeding  That  Permissible  for 
a  Federal  Savings  Association      ' 

Section  303.13(c)(2)  of  the  interim  rule 
provided  that  any  state  savings 
assodation  that  intends  to  initiate 
activities  in  an  amount  that  would  not 
be  permissible  for  a  federal  savings 
association  must  file  a  notice  with  the 
FDIC  at  least  60  days  prior  to  the 
initiation  of  the  activify  in  that  amount 
Unless  the  savings  association  was 
notified  to  the  contrary  it  could  begin 
those  activities  at  that  level  60  days 
after  the  FDIC  received  the  notice 
provided  the  savings  association  was, 
and  continued  to  be,  in  compliance  with 
the  fully  phased-in  capital  requirements 
of  HOLA.  Section  303.13(c)(2)  also  sets 
forth  the  information  required  to  be 
contained  in  the  notice  and  provided 
that  the  regional  director  could  extend 
the  60-day  notice  period  if  the  notice  as 
received  was  incomplete  or  the  notice 
raised  issues  that  required  additional 
information  or  time  for  analysis.  Of  the 
60-day  notice  period  was  extended,  the 
savings  association  could  only  begin  the 
conduct  of  the  activities  that  are  the 
subject  of  the  notice  upon  written  notice 
to  that  effect  from  the  FDIC. 

The  OTS  commented  Uiat 
S  303.13(c)(2)  of  the  interim  rule,  insofar 
as  it  requires  a  savings  association  to 
wait  until  it  receives  notification  from 
the  FDIC  that  it  can  proceed  in  the  event 
that  the  60-day  notice  period  is 
extended,  unreasonably  shifts  the 
consequences  of  regulatory  inaction 
onto  the  state  savings  association  that 
has  filed  a  notice.  OTS  argues  that  this 
result  is  contrary  to  the  intent  of  section 
28(b)  of  the  FDI  Act.  Upon  careful 
review  of  the  language  in  §  303.13(c)(2), 
the  FDIC  has  determined  to  amend 
S  303.13(c)(2).  The  amendment  not  only 
addresses  OTS's  comment  but  also 
clarifies  the  FDICs  original  intent  in 
.  adopting  S  303.13(c)(2)  that  section 
should  not  be  read  to  create  a  60-day 
window  beyond  which  the  FDIC  cannot 
object  to  the  conduct  of  the  activities  in 
question.  The  intent  being  rather  that 
the  section  gave  the  FDIC  60  days  lead 
time  to  review  a  state  savings 
assodation's  planned  course  of  action. 

Section  303.13(c)(2)  is  therefore  being 
amended  in  the  following  manner.  A 
state  savings  association  will  still  be 
required  to  file  notice  with  the  FDIC  at 
least  60  days  prior  to  initiating 
permissible  activities  in  an  amount 
impermissible  for  a  federal  savings 
association.  The  content  of  the  notice 
remains  unchanged  and  the  regional 
director  may  still  request  additional 


information.  The  60-day  period  will  not 
start  to  run  until  the  notice  is  accepted 
as  complete.  The  final  paragraph 
i  303.13(c)(2).  which  provided  Uiat  the 
60-day  period  can  be  extended,  and  that 
if  this  was  done  the  savings  association 
could  not  proceed  until  the  FDIC  so 
notified  the  savings  association,  has 
been  eliminated.  A  state  savings 
association  that  files  a  eO-day  notice 
may  initiate  the  activities  that  are  the 
subject  of  the  notice  60  days  after  the 
FDIC  accepts  the  initial  notice  as 
complete  (or  60  days  after  the  initial 
notice  as  supplemented  at  the  request  of 
the  regional  director  is  accepted  as 
complete)  provided  that  the  savings 
association  is  in  compliance  with  the 
fully  phased-in  capital  standards  in 
HOLA  and  provided  that  the  FDIC  has 
not  prior  to  that  date  posed  an  objection 
to  the  savings  association  doing  so.  The 
continued  conduct  of  the  activities  is 
conditioned  upon  the  savings 
association's  continued  compliance  with 
the  fully  phased-in  capital  requirements 
and  the  FDICs  continued  non-objection 
to  the  activities.  This  clarification  makes 
clear  that  the  FDIC  is  not  foreclosed 
from  determining,  after  the  running  of 
the  60  days,  that  the  activities  at  the 
level  described  pose  a  significant  risk  to 
either  deposit  insurance  fund.  Once 
again,  state  savings  associations  should 
also  be  reminded  that  section  28  of  the 
FDI  Act  does  not  limit  any  other 
authority  the  FDIC  has  under  other 
provisions  of  law.  The  FDIC  may, 
depending  upon  all  the  facts  and 
circumstances,  object  to  the  conduct  on 
grounds  other  than  that  the  conduct  may 
pose  a  significant  risk  to  the  insurance 
fund. 

Non-Residential  Real  Estate  Loans 

One  of  the  nine  comments  received 
asked  that  the  final  rule  clarify  whether 
or  not  a  savings  association  is  required 
to  divest  non-residential  real  estate 
loans  made  prior  to  August  9, 1989  if 
those  loans  exceed  the  400%  of  capital 
ceiling  established  by  section  5(c)(2)(B) 
of  HOLA  (12  U.S.C.  1484(c)(2)(B)  for 
such  loans  in  the  case  of  a  federal 
savings  association.  As  indicated  when 
the  interim  rule  was  adopted,  non- 
residential real  estate  lending,  although 
a  permissible  activify  for  a  federal 
savings  association,  is  subject  to  the 
restrictions  of  section  28(a)  of  the  FDI 
Act.  Thus,  a  state  savings  association 
cannot  exceed  the  limit  of  such  activify 
set  by  HOLA  widiout  die  FDICs  prior 
consent  The  question  posed  by  tlie 
commenter  is  essentially  whether  or  not 
the  excess  non-residential  real  estate 
loans  held  by  an  association  fall  within 
die  coverage  of  §  303.13(b)(2)  of  die 
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case. 

Equity  Ihterestin  Reaf  Estate 

Sectiso  303tI3M^>  «£  the  interim  mile 
sets  fntk  •  deimitna  af  yi»  tesm  "equity 
inteMSt  ia  ical  estate",  htereatff  in-  nal 
property  ac^wired  m  eatisfactiaa.  el  a 
debt  pieviaualy  Gontractadfoi  iageod 
faitb  QC  acqiiifTil  ia  8ale»  under 
judgmaitSk  deoees,  m  raQttBa8^ftheld 
by  n  naviagn  niitrrintiffn  are  not 
considered  to-  be  equity  iiUccests.  in.  seal 
estate.  The  exceptioot  contained  ia  tbe 
rule  dees  not.  as  wntteOr.  accord 
interests  in  leai  pcoperty  acquired  ander 
deed  in  Usa  oi  foceclosuce  the  same 
treatmenlL  Ike  final  rule  aHows  for  such, 
equal  treatmenL 

UktkireaprleSfsetf  AwOlMnw »  ExeeeeSag 
th»  Umg  en  ffon-^lardlaifnf  Meat 
EstBt&lmdhfg 

Two  coMmenta  urged  the.  FDIC  to 
amend  the  interim  rule  to  allow  a  state 
savings  associalTon  to  appl^  for 
approval  to  engage  iia  non-restdentiat 
real  estate  lending  beyontf  tbe  400^  of 
capital  ceiling  appITcabre  to  federal 
savings  associatTons.  Section 
307.t3(b)CI)  as  present^  worded 
indicates  that  oe  approval  to  engage  in 
activities  covered  by  paragraph  (b](I} 
will  be  granted  to  a  savings  association 
that  is  not  in  compliance  with  the  MSy 
phased-CB  capital  requirements; 
therefore,  no  such  applfcatlon.  should  be 
nied  by  an  undercapftallzed  savings 
association.  Both  comments  urged  the 
FDIC  t»aUaw  sack  ^^cstioas 
inasmuch  as  section  5(c)(2)(B)  of  HOLA 
allows  the  Director  of  OTSta  grant 
exceptions  to  nie  400W  ceiuhg  ror 
federar  savnigs  assucfatiuiu. 

The  FLFRJ  eanUSy  eonsidered'  Aese 
comnents  but  has  cfeteiimied  tnat,  as  a 
matter  of  law^,  section  2Bfa^  of  tbe  ¥Ut 
Act  docs  not  afiow  Ibe  FDIC  VcT  affow 
any  undereapitalBBed  savings 
association  tty  engage  in  ntMbresrdential 
reaf  estate  lending  beyond  tfle  40CW  of 
capital  eeiSHg.  The  finat  role,  therefore, 
does  not  reflect  any  change  in  this  area. 

Significant  Risk 

Two  ol  tfie  canmcBts  expressed 
concern  abovt  th»  cxptaiialOTy  aialcrial 
( die  prsambfc  to  dtc  inteiio 


rule  whicb  was  iitteadtod  to  provide- 
some  addSioaat  goidaaca'  and 
expIanatioR  as  to  iM- definilioB  el 
"signmcanC  rial".  Tltc  coMara  was  tksl 
the  FDICsbuaMawtsqaala  Use 
possibtfily  of  bss  in  conaectioo  w^b  an 


activity  as  as  iavestluesft  a» 
that  dMicisa  siipiifaaatin^aB  the 
depasit  ansHranBe  foodl  NciliBer 
coiuuw»itMti|aiJMitpfl»eag>aai 
deHnition  of  "tignificaBft  nkf*^  Ebuodi  in 
S  3aa.l3^)(a^a£th&iate»aiaile.  ("A 
significant  risk  is-  present  whenaver  ft  is 
likely  that  ai^  inwigance-  &ind 
admtniatsiedby  AaFDIQmay  sufier 
any  loss  whateven">ThfcFDiCha& 
decided  act  la  ameiiid  the  rule.^  however, 
we  will  try  to  clarify  theFDICs  presenl 
intent  with  respect  to  fie  making,  o£  a 
signiflcanl  risk  determinatiiQn. 

As  explaiaed  in  the  explanatory 
material  accompaaying  the  interim  rule 
(54  FR  53547^.  the  defiisitibn  contained  iii 
S  303.13CaSiq  comports  with  the 
legislative  hktory  o£  the  Act  which 
indicated  that  the  amount  or  relative,  or 
absolute  siza  of  (he  Eoas  that  may  result 
from  the  cpndoct  of  an  acffviiy  or  aa 
equity  investmenf  is  not  probative. 
What  is  relevant,  rathes,  is  the 
likelihood  that  some  loss  may  occur. 
The  preamble  further  indicated  that,  "for 
example,  the  ownership  and  operalSon 
of  a  motor  hotet  or  a  sId  hid|;e  and  the 
related  ihvestmentCsJ  m  sucA  ventures 
may  be  mmimalon  both  aitabsohite 
and  rehitive  sfze  basis  vis-a-wrs  a 
particular  saviiigs  association,  however, 
such  actfvitiea  coakf  stfll  be  presnmed  to 
present  a  significant  risk  to  the  duyusil 
insurance  funds."  (54  FR535471  In  way 
of  further  elaboration,  ft  is  the  FDlCs 
present  intent  to  consider  signfficant 
risk  td  enst  whenever,  in  tfie  FDKTli 
jod^ent,  an.  activity  or  equity 
investment  entaiTv  risks  greater  dian  the 
activities  or  investments  pemritted 
federal  savings  assoxnations  and/or 
when  engaging  in  su^  octfvfties,  or 
makmg  snch  investments,  could 
reasonabfy  be  expected  to  result  m  the 
lowering  of  a  particalar  savings 
association's  overaB  condition  to  an 
unacceptable  level. 

Deference  ta  State  Granted  Fowers 

The  Confiepenec  (^  State  Btinfc 
Supervisors  filed  a  conuaeRt  wiichv 
amoag  eifter  thingai  arged  the  FDIC  to- 
defer  to  tibe  stetes  insofar  as  tftw 
granlDif  o#  powers  is  coneemed.  fai 
short  if  a  siata  legMatosc  approves  a 
powerfWr  its  institatioas.  thea  iMK 
power  shouU  be  considered'  an 
appropria  tr  power  and  no4t  one  whiick 
cootd  pose  »siyiiftca«t  risk  to  tite- fund 
in  the  generic  sense.  Tlie  FDIC  shoold 
only  object  te  the  condDct  off  aay  gnren 
acSvity  an  an  imtitatkni^  speafw 
basis. 

The  FiNC  is  oi  d»opiniBiE  tint  while 
a  legislalnseBHyriBa  whatever  Kaao^ 
deteroBne  that  a  pssticalarpoaceria 
apprapsiale  tor  tfie  iastctations  in  te 
state,,  As  FDKI  has  the  aotfaority,  and 


the  respoBsdility,  lo  ( 
or  not  powers  graalcd  i 
pose  ft  risk  lo>  ^  SandL  PanMsa  sa  and  of 
themselves  eaa  pose  an  uadiia  risk  te 
the  fundfJDBt  aa  mudi  a»  the  partkulafl 
maaoer  ia  which  a  power  ia  eaiewiaed 
caa  pose  a  risk.  Tka  concept  oS 
reviewing  corporate  powers  to 
determine- their  appropria teneaa  is  not 
new  to  the  FDI  Act  Sectaane  of  tbe  FI^ 
Act  (12  U.SXL  1816)  has  long,  since 
directed  the  FDIC  to  deteiauae  whether 
the  corporate  powers  of  an  insurance 
applicant  are  consistent  with  the 
purposes  of  federal  deposit  insuranae. 
The  FDIC  has  thereftire  determined  that 

it  would  be  abrogutiug  its 

responsibiKtSee  mider  tfle  FDf  Act  if  rt 
would  simply  detemrine  that  a  power,  in 
and  of  ifselR  cannot  pose  a  signifieanf 
risk  ta  the  fimd. 


Undue  Delay  ia  Processing,  Applicati\ 
and  Authoriiy  to  Collect  fn^nnatfon  on 
Grandfathered Activilies  from  Certain 
Federal  Savings  Associatioaa 

The  arScommentad  thai  i38ftl3(8);. 
whkk  sets,  out  Aa  conlDits  af  d» 
subsidiasy  aatice,  cooki  uadi^y  hsoder 
the  timiKg  of  aa  insured  savings 
asaodatieni  a  ptamed  aeqaisttiaBi  ei  a 
Sttbsidiafy  as  ifcalbwstbera^ODaJi 
director  to-  ask  foa  addiHsBall 
information,  k  that  ev^rt  the  raaaiag  of 
the  30  days  would  W  tolled  sayi  tka 
reeeift  oi  tfie  reqoerted  iaferm^ian.lhe 
FDIC  cardully  caasidered  this  comment 
but  decided  that  the  posaibililf  of  delay 
is  unavoidable  if  the  FDIC  is  to  prapar^ 
discharge  ita  respaasibflHies,  It  i»  tbe 
FDIC's  expectation  thai  the  iafotmation 
required  to  be  in  the  notice  should 
suffice  aad  thai  requests  for  addltianal 
information  will  only  be  forthcoming 
when  die  notice  is  incomplete  or  the 
informatioa  provided  appears  to  require 
supplemental  explanation  or 
information  gfven  the  facts  of  the 
particular  case.  It  is  not  anticipated  that 
such  requests  wilf  be  common. 

The  QTS  also  questioned  the  FDKTs 
authority  for  the  FDIC  to  adopt 
§  303.t3(g).That  section  reqprires  any 
federaf  savings  assocratfon  authorized 
by  section  5CiK4)  of  HOLAp2lf.S.C. 
1464(i JfflJ  to  make  any  furesliiient,  or 
engage  fir  any  activity,  not  otherwise 
generally  authorized  to  federaf  savings 
associations  by  section  5  of  HOLA  to 
file  a  notfeerri*  the  FDIC.  The  notice 
must  brreliy  describe  the  reJewant 
activfty  ot  the  nwesftnenfc  The  FWC 
believes  (hat  such  Rotfee  is  ftillr 
consistent  wi^  and  oafhoriied  fty 
section  1)t^)(3>  as  weU  »■  otter 
previsibwof  tiem  Act.  Asiadieated 
abovSr  that  sacGoa  audiiirizes  the  HJiC 
to  prohibit,  by  regulation  or  order,  any 


specific  activity,  act  or  practice  by  an 
insured  savings  association  that  may 
pose  a  serious  threat  to  either  insurance 
fund.  This  notice  provides  the  FDIC  with 
information  that  is  vital  to  the  agency 
discharging  its  oversight  responsibilities 
under  the  FDI  Act  in  general  and 
specifically  under  section  18(m)(3). 

Commitmenta  to  Acquire  Equity 
Investments 

The  commentary  accompanying  the 
interim  rule  Indicated  that  state  savings 
associations  that  prior  to  August  9, 1989 
entered  into  commitments  to  acquire 
equity  investments  at  some  time 
thereafter  of  fiie  type,  or  in  an  amount, 
which  is  now  prohibited  to  state  savings 
associations  by  section  28(c)  of  the  FDI 
Act  may  not  proceed  with  the 
acquisition  without  violating  section 
28(c).  The  commentary  further  indicated 
that,  generally  speaking,  associations  in 
this  circumstance  should  have  a  defense 
to  a  breach  of  contract  claim  on  the 
basis  of  impossibility  of  performance. 
(54  FR  53545).  One  comment  argued  that 
it  would  not  be  inconsistent  with  section 
28(c)  of  the  FDI  Act  to  allow  state 
savings  associations  to  honor  certain 
executory  and  partially  performed 
contracts  involving  the  acquisition  of 
equity  investments.  Not  to  do  so,  it  is 
argued,  would  force  many  savings 
associations  into  costly  litigation  when 
the  purpose  of  section  28(c)  is  to  protect 
savings  associations  from  loss. 

Although  we  agree  that  the  purpose  of 
section  28(c)  is  to  protect  state  savings 
associations  from  loss,  we  do  not  agree 
that  allowing  those  associations  to 
proceed  with  fully  executory  contracts 
to  acquire  now  prohibited  equity 
investments,  only  to  be  required  to 
divest  those  equity  investments  as 
quickly  as  possible  immediately 
thereafter,  will  serve  the  interests  of 
safety  and  soundness.  The  language  of 
the  statute  is  clear  in  its  prohibition  on 
the  acquistion  of  certain  equity 
investments  after  August  9, 1989.  It  does 
not  allow  for  any  exception  other  than 
in  the  case  of  a  service  corporation  and 
then  only  with  the  prior  consent  of  the 
FDIC.  There  is  nothing  in  the  legislative 
history  evidencing  any  intent  that 
savings  associations  with  executory 
contracts  be  allowed  to  proceed.  On  the 
contrary,  the  legislative  history  of 
FIRREA  and  section  28(c)  evidences  a 
clear  concern  that  the  states  had 
authorized  risky  equity  investments  and 
that  those  investment  powers 
contributed  heavily  to  the  problems  the 
savings  association  industry 
experienced.  As  to  partially  performed 
contracts,  it  is  the  n)IC's  position  that 
such  contracts  will  need  to  be  reviewed 
on  the  facts  in  order  to  determine 


whether  it  can  be  said  that  the  equity 
investment  which  is  the  subject  of  the 
contract  was  "acquired"  prior  to  August 
9,1989. 

Agency  Activities 

One  comment  objected  to  the  use  of 
the  phrase  "other  than  as  agent  on 
behalf  of  its  customers"  in  S  303.13  (b)(1) 
and  (c)(1)  of  the  interim  rule.  Those 
sections  respectively  provide  that  a 
state  savings  association  may  not 
unless  otherwise  permitted  by  the  FDIC, 
directly  engage,  other  than  as  agent  on 
behalf  of  its  customers,  in  an  activity 
that  is  not  expressly  authorized  by 
statute  or  Ol^  regulation  for  all  federal 
savings  associations,  and  that  any  state 
savings  association  directly  engaged  as 
of  December  29, 1989  other  than  as  agent 
on  behalf  of  its  custqmers  in  activities 
expressly  authorized  by  statute  or  OTS 
regulations  for  all  federal  savings 
associations  but  in  an  amount  not  so 
authorized,  must  file  certain  notices 
with  the  FDIC.  According  to  the 
commenter,  the  activities  encompassed 
by  the  language  of  the  interim  rule  (and 
thus  which  need  FDIC's  prior  approval 
or  require  a  notice  to  the  FDIC)  is 
broader  than  that  which  the  statute 
seems  to  encompass  in  sections  28(a) 
and  28(b).  Sections  28  (a)  and  (b)  refer  to 
the  conduct  of  activities  "as  principal". 

As  the  preamble  accompanying  the 
interim  rule  indicated,  the  legislative 
history  of  section  28  clearly  indicates 
that  the  reference  to  "principal"  was 
added  to  section  28  to  make  clear  that  a 
state  savings  association  could  not  act 
as  agent  on  behalf  of  its  customers.  (135 
Cong.  Rec.  S10203,  daily  ed.  Aug.  4, 1989, 
statement  of  Sen.  Riegle).  The  FDIC  is 
therefore  of  the  opinion  that  the 
language  used  in  SS  303.13  (b)(1)  and 
(c)(1)  is  no  broader  than  that  intended 
by  the  statute. 

Shortened  Form  of  Notice  for  Separately 
Capitalized  Subsidiaries  and 
Subsidiaries  that  Engage  in  OTS 
Preapproved  Service  Corporation 
Activities 

One  comment  requested  that  the  final 
rule  allow  for  a  shortened  form  of  notice 
in  the  case  of  the  establishment  or 
acquisition  of  a  subsidiary  by  an  insured 
savings  association  when  the 
association's  investment  in  the 
subsidiary  will  be  deducted  from  the 
association's  capital.  It  was  additionally 
suggested  that  a  shorter  notice  be 
required  when  a  savings  association's 
subsidiary  will  be  engaging  in  an 
activity  for  which  the  OTS  does  not 
require  piror  approval  under  its  service 
corporation  regulations,  i.e..  a 
"preapproved"  activity.  After  weighing 
this  comment,  the  FDIC  has  determined 


not  to  distinguish  among  types  of 
subsidiaries  insofar  as  the  content  of  the 
notice  is  concerned.  The  FDIC  has  an 
interest  in  obtaining  as  much 
information  as  possible  about  the 
planned  acquisition  or  estabUshment  of 
a  subsidiary  by  a  savings  association 
despite  the  fact  that  the  activity  the 
subsidiary  intends  to  conduct  is  on  the 
OTS  preapproved  list  for  service 
corporations  or  will  not  count  toward 
the  association's  capital.  The  FDIC  is 
specifically  charged  with  ensuring  that 
the  activities  and  practices  of  savings 
associations  do  not  pose  a  threat  to  the 
insurance  fund.  The  information 
required  by  the  interim  rule  is  the  proper 
amount  of  information  the  FDIC  should 
have  if  it  is  to  discharge  its 
responsibilities  under  the  statute. 
Furthermore,  in  our  opinion  all  of  the 
information  called  for  by  the  interim 
rule  should  be  readily  available  to  any 
savings  association  and  requiring  that  it 
be  submitted  to  the  FDIC  in  theSiotice 
should  not  be  burdensome.  Interestingly, 
none  of  the  comments  objected  to 
providing  the  notice  as  structured  on  the 
basis  that  doing  so  would  be 
burdensome. 

Regulatory  Flexibility  Analysis 

Section  303.13  was  adopted  by  the 
FDIC's  Board  of  Directors  without 
opportunity  for  public  comment  and 
made  immediately  effective  upon 
publication  in  the  Federal  Register 
pursuant  to  the  authority  of  section 
553(b)(B)  and  section  553(d)(3)  of  the 
Administrative  Procedure  Act  ("APA",  5 
U.S.C.  553(b)(B).  553(d)(3)).  Section 
553(b)(B)  of  the  APA  allows  an  agency 
to  dispense  with  public  comment  on  a 
substantive  rule  if  the  agency  for  good 
cause  finds  opportunity  for  public 
comment  to  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Section  553(d)(3)  of  the  APA 
allows  an  agency  to  waive  the  required 
30  day  delayed  effective  date  for  a 
substantive  rule  for  good  cause.  The 
FDIC's  Board  of  Directors  made  the 
requisite  determinations  regarding  the 
adoption  of  S  303.13  (54  FR  53548).  As 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et.  seq.)  does  not  require  a 
regulatory  flexibiUty  analysis  in  the  case 
of  a  rule  that  is  not  required  to  be 
published  for  public  comment,  no  such 
analysis  was  conducted  regarding 
S  303.13  at  its  adoption. 

Insofar  as  the  Board  of  Directors  did 
invite  comment  on  the  rule,  has 
reviewed  the  comments,  and  is  adopting 
several  amendments  to  S  303.13  based 
upon  those  comments,  the  Board  has 
considered  whether  or  not  a  regulatory 
flexibility  analysis  of  those  amendments 
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is  required.  lb  ivdwBaaHi-afiBiiaslbn; 
opiiiiaR.irfterdDiqg  la,  tfaakrCiMiBal 
regulalMjF  IcMiUitp  aaalsvs:  is  BoO 
necessary  as  tlw:  igniii nvtu  wHi  Mfe 
have  a  sigmGea^eaaataicaapaiditmm 
sufiitaBliBit  ■"»*■«»  ofi  amaft  — litirifc  Th*' 
amen^BBBlK  ctarify  whin  ceftoia 
applicaiianB  aad  aaiiBe*  ■ub  \»  filed 
witlstteEDiClfaaaB  appticatiai*  md! 
notice  requraoanlKapp^  equally  tv 
large  atfweU  MismaUieniitics  andanv 
for  th«!B— tpartigqpggdifcyt^iUr  Ab. 
tne  «!■■»»■<*"»>  «H«.<*»ninti  aAi  fc  dti» 
infill  111111111  rnqiiirml  tnhr  filrd)  nn 
addttfooal  vt^aimj  impact  wiilrbB: 
generated  fm  any  entity  wbjeGll  to-  the 
nilav  The  ihnad  i*  thsreftnerhartlkji 
certi^riii9paauant:ta<S  UiSiCBO&thai 
these  amendmeotlk  H  ada|}tedv  will  aot 
have  a  siyiifieaatecoiiDmic  impact  an!* 
substantial  nomfaec  of  small  entitiea. 

Waiver  of  Dbbjerf  Eflbctfve  Date 

The  amendmenls.  ta  fc  30X13- ate  bai^^. 
made  eSectiee  iannediately  apon 
publica*iani  in  the  Eed  wl  Be^tas  upaa 
the  authority  a£  aectian  5&3(4K3j.  of  the 
APA  vdaich- aUoMift  an  agen^  to  w^vs. 
the  otherwise  onndatocy  SO-day 
delayed  effective  date  on  a  final  rule  i£ 
the  nile  grants  or  recognizes  an 
exemption  or  lefievea  a  restriction.  The 
amendanente  relie«e  a  nuinbes  of. 
restrictions  found  ia  9  34».13.  chief 
among  whidv  is  (1),  alio  wing,  state, 
savings  associations' to  re^  upoaQTS 
Regulatory  andThnlLBidletins  in 
deierminiiig  whethec  a&  activity  oc 
investmeal  i»  expressly  permissiUIr  fbt 
fedetat  savings  aasociations  (if  such.  is. 
the  case  cectaki  applicatioaa  and  notices 

are  ^yf*  rotytirtuV^  ^mTpJ  gliminaHng^riig 

requirement  ta  file  a<  notice  prior  \a 

pftoMiytiing  anr-K  HPT  ■nhoi/tinry  in  a 

series  of  DEC  subsidiaries. 

List  of  Sid>iect»i»  ttCnrPM  3D» 

A(&iiiiu8tfativ&  practice  ancf 
procedure.  Authority  delegations 
(Govemment  agencies];  Bank  deposit 
insurance.  Banks,  Banking,  Insured 
depository  instftu^ons.  Savings 
assodatlbns. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amende- part:  307  of  titfe  tZ 
of  the  Codeof  FedieraTRleguhtions  as 
follows: 

PART  aOf-APPUCMTIOM^ 


S303.1»  VMrnUm 

2.  SectBsir  388113  Wf5J(iif»anwn*d' 
by  maeithig  a  oommcr  after  the  word's 
"good  faith"  and  inserting  thereafter 
"acquired  by  way  of  deedinlieu  of 
foreclosure,".. 

3.  Sectiim  303.13  (BKtt  LcKljni  and 
(dtt^araaaarafedby  ihBertih&a 
comma  after  "COTS'T  whe»ail 
appears  in  t&e  first  sentence  of  eachmd 
inserting  thereafter  "or  an  ofTicialOTS 
Regulatory  QrT6ri&BuUetin.intei9retihg. 
su^  statute?  or  reguIations,."°. 

4.  SectiaA303.13(d)(^tti^ifr  amended 
by  remowng.  the.  word  "eilhee"  in  the 
firsL  sentence  tfaeseof^iaseEtnva  comma 
after  "OTS."  the  first  tima  ii  appearfr  in. 
the  first  sentence  thereof^  andiBsectiiag. 
thereafter  "oc  an  official  OTS 
Regulator  or  Thrift  Bulletin.  inteiVEeting 
sudr  statutes.  OF  reguiatiens,.". 

5.  SectiQit3e3J3(b)(:29iB  aaundedby 
inserting!  "lindudiag  ainaisesidmillai; 
real  estate  hsanr  after  tRe  word  "assef* 
the  first  tinur  it  appears  in  the  first 
sentence  thereof. 

ft  Section  XlSA3{cj^\  »  mrised  tb 
readaafEtUowsr 


NOTICES  OF  ACCHIWIWIII  OF 


l.TheautiiaEity  citation,  fnr  past  303  i& 
revised  ta  read  a»  follows:. 


conduct  af  tbeactisttiea  as  dnezihedlin 
the  notkeivoBnditiBDedupofktke 
asaoaiatioa^'s  santinued  acaaplienBa  witk 
the  ftdl^  pltaoed-m  sapitali  aitandaedtr 
and  tlw  nnC'a  continued  nan.-(dqieidiQn- 
to  those- activities. 
•        •        ••       •  .     • 

7.  Section  303.13  is  amended  by 
adding  a  new  paragraph  (^(4^  to  read"  as 
follows: 


§3«a.i& 


t2CFRP»rt3S? 

rm: 


S  303.12 


laiidia 


lSl7Hl»MUkin»|"9eMiiiirMi*''Tflrii{'i. 
182&  U2i(M)..l«31(e)rlSU.&C  IMT. 


(e)  •  •  • 

(2)  laitaitibn  efactiviifea-afier 
December  2ff^  1989.  Any  state  savings 
association  that!  intends  ta  initiate 
activitiies  ofa  type  and  in  an,  amount 
described  iii  paragraph  [cKlIUl  of  this 
sectiian  must  file  a  notice;  return  receipt 
requested^  with:  the  segjonal  director  fbr 
the  ISviaion  oCSuperviMoa  Cas  the 
region  in  which  tEoe.  state  saving 
a8SociatioB>'s- principal  office  ia  located 
at  least  00' dtqfs  prior  ta  the  iiiiMiatiaa  of 
the  lievel  of  the  activity  described  in  the 
notice.  The  notice  must  contain  the 
same  informatfoii'  required  by 
i  303.13{b)(l)i  Thepe^omCdtrectOP  may 
request  suefir  ether  mfarmatiiiin'  a».  the 
regional  direetor  dieenM'  approprratfe.  A 
state  savings  association  that  files  a  09- 
day  BOtice  may  initiata  the  level-  of- 
activity  aa  desoibedia  its  BoticeOO' 
days  after  the  FDI£aesept»  the  notice- 
as  eamplete,  or  60.  dByfr^erthaHHC 
accepts  as  corapletsthaadftttional 
inf  ormation«.  H  any,,  that  ha*  been 
requestedp«0Mufe</  that  the  aasociatiQii 
is  ut  GsmpiianGe  with  the  fuUy  phaaedrin 
capital  standaadapEesoribed  in  aectioB. 
5(t)  af>  tiOLA  and  provided  thai^  the: 
FDIC  does  nat-paioc  ta>thatt  date;,  pose 
an  objection  ta  therasa«iciatioa  dJaingts* 
A  stata  sawng^  a8saBiation.may  inititate 
the  level  of  activity  described  in  ite 
notice  prios  to»the  eiipirstiowof  thaSO- 
day  pekad  itta  noti^Ki.  The  continued 


(f)  *  *  * 

C4)' Section  303^.13(nFQ 
notMrilhstbndin^an  insured  savings 
assocaition  may  establish  or  acqjuire  one 
or  more  subsidiaries  whose  sole  puq^se 
is  to  hold  interests^  in  teal  property 
acquired,  by  the  savings  assodation  that 
fit  the:  description  m.  &  30a.l3^(5)yi| 
provided  that  the  savings.  associoliQa 
files  ft  writtoinotiee,  return  reaeipt 
requested  with  &e  regional)  djeertnr  far 
the  EKviaioB  of  Supecvision  for  the 
region  in  adiich'  the-  savings.  assuuiutiaDi'^ 
principal  office  is  located  indicating  that 
the  association  intends  to  estaUiritor 
acquire  one  or  meresubsidtinies  liiat 
will  be  engaged  sotely  in'  tbedisposittm 
of  such  property.  Notice  nrnet  be 
recefred  By  the  regienef  director  at  Rsast 
30  diays  prior  to  the  estabfishmenf  er 
acquisition  of  any  soch'  subsidiary.  An 
association  that  has  filed  a  notice 
pursnant  to  this  paragraph  may 
thereafter  establish  or  acquire 
additional  such  subsidiaries  piovided 
that  each  time  witbin  14  days  after  doing 
so  the  association  notifies,  the  ceginnfll 
director  in  writiiig..Tha  notics  sfaalit 
identify  the  savings  association,  ^uethe 
date  oC  the  initial  notice.,  identify  tbe 
new  subaidiacy,,  and  state  the  value  al 
the  propcBtjFai!  the  time  it  was; 
transferred  to  the  snbaidiaqR. 


§  3a0bf9  rMVMn^aar 

&  Section 30213  is  forthec  amended 
by  inserting:  at  the  end  theteeS  the 
following  pafentheticali  texia 

(Approved  hy  thrOWfceoC  Management  and 
Budget  undtercontroi  number  3064MnO'lf 

By  Orden  oTAe  Board  af  Diioectors.  Dated 
at  Washington.  DC.  this  Tlth  day  of 
September  1990. 
Fede»LD«BO«itIn»ugangaCorpnMtiaa 

Hayie  L.  RobinMBu 

ExetutimSeenmiy:- 

[FRDbc.  90-2T885  Filed  ff-lA-W  8:45  ami 
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Detarminatkm  Of  Economically 
Deprasaad  Roglons 

AOCNCvr  Federal  Deposit  Insarance 
Corporation  ("FOKT). 
action:  Fmal  nde. 

SUNMMRV:  The  FDIC  ia  adopting  a  mle 
definoig  "economically  depressed 
regions'*  for  purposes  related  to  FDIC 
assistance  fbr  certain  troubled  thrift 
institutions  prior  to  die  appointment  of  a 
receiver  or  conservator.  The  FDIC  is 
required  by  law  to  consider  proposab 
for  direct  financial  assistance  by 
Savings  A8sociati<m  Insurance  Fond 
members  whose  offices  are  located  in  an 
"economically  depressed  region"  and 
which  satisfy  oertain  other  specified 
criteria.  The  pu^oae  of  tl»  role  ia  to 
designate  "economically  depressed 
regions"  in  order  that  die  F^C  may 
implement  its  policy  of  open  thrift 
assistance.  The  final  rule  is  identical  to 
an  interim  nrie  adopted  by  the  FMC  on 
Mardt  20. 1990i  designating  eight 
individual  state*  as  economically 
depressed  regions. 
hFFtCl'lVB  DATK  October  17,  iggo. 
FOR  FURTHER  INFORMATION  CONTACR 
Richard  A.  Brown,  Financial  Economist, 
Financial  and  Industry  Analysis  Section, 
Division  of  Research  and  Statistics,  (202) 
898-3927;  Danid  M  Gautseh,  Chiet 
Assistance  Transactions  Section, 
Division  of  Supervision.  (202)  899-0912; 
Christine  M.  Svevar,  Legal  Division, 
(202)  898-3727:  Federal  deposit 
Insurance  Corporation,  550  ITtfa  Street 
NW..  Washington,  DC  20429. 
SUPPLEMENTAfV  INFORMATION: 

Discussion 

A  The  Interim  Rule 

The  FTMC  has  authority  under  secticHi 
13(c)  of  the  Federal  Deposit  Insurance 
Act  (12  U.&C  1823(0))  f  TDI  Act"]  to 
provide  ftnandel  assistance  to  prevent 
the  default  of  an  insured  depository 
institution.  Under  section  13(k)(5)  of  tiie 
FDf  Act  (12  U.aC.  1823(k)(5)),  the  FDIC 
must  consider  proposals  ior  e^gible 
Savings  Association  Insurance  Fund 
("SAIF")  member  instrtBtfons  to  receive 
assistance  pursuant  to  section  13(c) 
prior  to  the  existence  of  grotmds  fbr  the 
appointment  of  a  conservator  or  receiver 
for  the  institotiort.  Section  13(k)(5) 
contains  ttine  cnferin  for  sudi  efigibility. 
One  of  tbe  criteria  is  that  an  institution's 
offices  are  located  in  an  "leconomicaUljr 
depressed  regfen."  As  set  forth  hi  the 
FDIC  PoKcy  Statement  on  Open  Thrift 
Assistance  (Fnr-27-«0  (Apr .  6, 1990)9. 


appficanfs  ander  section  13fk)|5) 
genera^  are  re«niired  to  lacct  te 
fourteen  criteria  tmder  sedioii  13fc)  in 
ad(fition  to  the  statutmy  criteria  of 
section  13(kK5).  The  dual  statutoiy    . 
arrangement  far  open  theiit  assistance, 
therefore,  in  no  way  prccMes  qwaiBed 
institutions  whose  offices  are  not 
located  in  aa  "econacaicaUy  depicseed 

region"  from  proposing  and  reoeMng 
open  thrift  assistance. 

The  term  "economically  defMessed 
region"  is  defined  in  section  13045)|C) 
to  mean  "any  geographical  r^on  wUdi 
the  [FinC]  determines  by  regulation  to 
be  a  region  within  whidi  real  estate 
values  have  suffered  serioos  deciiae  due 
to  severe  economic  conditions,  sack  as  a 
decfine  in  energy  or  agricdtnral  vriues 
or  prices." 

On  Mardi  27, 1990,  the  FIHCinaed  as 
an  interim  rule  12  CFR  3S7.1  (»  FR 
11160),  which  defined  "econonacaUy 
depressed  regions"  for  purposes  of 
section  13(k)(5)  of  the  FDl  Act  fai 
determining  economically  depressed 
regions,  the  FDIC  considered  the 
following  factors: 

(1)  The  ratio  of  poor  quality  real 
estate  assets  to  total  assets  in  ttie 
portfolios  of  banks; 

(2)  The  ratio  ot  poor  quality  real 
estate  assets  to  total  assets  in  the 
portfolios  of  dirifts;  and 

(3)  UnemploymcBt  figncs. 

The  statewide  percentages  of  hnpaired 
real  estate  assets  fbr  banks  and  tfnifts 
and  onemployraent  rates  were  analyzed 
with  referraice  to  national  levels. 

Having  applied  the  factors  described 
above,  the  FDICs  interim  role 
designated  ei^t  individual  states  as 
"economically  dtyi  eased  regioDs"  for 
pvposes  of  section  13(kK^  of  dw  Fm 
Act.  TItey  are:  Alaska.  Ariaona. 
Arkansas.  Colorado.  Louisiana.  New 
Mexico,  Oklahoma,  and  Texas. 

In  adopting  the  interim  n^  the  FDIC 
also  requested  coamient  on  aH  aspects 
of  the  nie.  The  FIMC  solicited  comment 
on  the  interim  rule  for  a  60-day  period 
which  ended  May  29, 1990.  In  particular, 
the  FDIC  invited  comment  on  two 
specific  issues: 

1.  TYie  interim  rule  designates  ei|^ 
different  states  as  economicaUy 
depressed  regions.  Should  "re^n"  be 
subject  to  a  smaller  or  larger 
geographical  demarcation?  If  so,  on 
what  biasis? 

2.  The  FDIC  has  applied  certain 
economic  factors,  sudi  as  indicatocs  of 
decreased  real  estate  values  and 
oneraptoyment  rates,  in  its 
determination  of  '*ecoBomicaBy 
depressed  regions."  Should  theFUC 
consider  other  factors  in  its 
determination?  If  so,  what  are  dw 
appnqmate  factors  which  woold 


indicate  that  a  region  ia 
depressed? 

B.  Summary  ofCtaaaient* 

The  FDIC  received  27  lettere  ia 
response  to  its  rcqaest  far  < 

the  interim  role.  IVse  leltcn  i 
the  views  of  depository  instilBlic 
both  bardcs  and  Aiifts,  governmental 
organizations,  financial  md  realty  bade 
groups  and  certain  laeinoers  off 
Congress.  ITie  majority  of  letters 
specifically  addressed  tfie  issues 
presented  by  tfie  FEHC  and  ontfined 
above.  Approximately  eleven 
commentators  urged  the  inclusion  of 
their  respective  states  within  the 
definition  of  "economically  depressed 
region." 

1.  Appropriate  Region 

Ap^Htndmately  ei^  letters  expressed 
the  view  that  region  shouM  be  sabiect  to 
a  smaller  geogra|rfrical  defnarcatiea  than 
that  of  the  state  designrtkm.  Foor 
commentators  emphasized  the 
discretion  of  the  FDIC  to  define  region  in 
either  smaller  or  broader  terms  and 
urged  the  FDIC  to  do  so  by  adopting  a 
case-by-case  methodology.  The  reason 
most  often  cited  in  support  of  a  substate 
designation  was  the  overinclusiveness 
and  underinclusiveness  of  the  state 
designation.  For  instance, 
overinclusiveness  occurs  as  an 
econ(»nically  d^wessed  state  contains 
within  it  many  areas  which  are 
economically  viable,  or  alternatively, 
underinclusiveness  occurs  as  aa  area 
satisfies  the  economic  criteria  employed 
by  the  rule  but  is  not  located  wilfatn  a 
state  designated  as  ecoaoaacally 
dq>ressed  These  same  iactois  also 
sapplied  the  basis  fbr  s«ggestk»s  that 
the  FDIC  adopt  a  rale  speafying  only 
the  pertinent  factors  and  allowing 
determinations  on  a  case-tay-case  basis. 
Examples  of  agency  propams  vdridh 
utilize  a  depressed  region  analysis 
based  on  sodo-economic  factofs  were 
cited  by  some  commentators,  eg..  IMtan 
Development  Action  ftogram  of  oie 
Department  of  Housing  and  Iftbon 
Devetopment  (HUD). 

One  commentator  expressed  full 
support  for  the  designation  of 
"economic^y  depressed  region"  in 
terms  of  state  boundaries  because  of  the 
unavailability  and/or  inconsistenqr  of 
data  on  the  substate  leveL  Another 
coamentatot  expressed  that  in  order  to 
administer  assistance  funds  to  the  most 
depressed  ecoaooiies,  the  state 
designatioa.  if  net  the  county,  should  be 
Bsed 
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2.  Economic  Factors 


Eleven  comment  letters  specifically 
addressed  the  propriety  of  the  factors 
employed  by  the  FDIC  to  determine 
"economically  depressed  region." 
Approximately  nine  of  these  comments 
noted  that  the  focus  of  the  FDICs 
analysis  was  depressed  real  estate 
values.  The  emphasis  of  the  comments, 
however,  was  that  the  FDIC  should 
consider  any  and  all  economic  criteria 
which  affect  real  estate  values.  The 
commentators  suggested,  therefore, 
additional  factors  to  supplement  the 
FDICs  analysis  such  as  per  capita 
income,  percent  of  families  below  the 
poverty  level,  migration,  bankruptcies, 
construction  starts,  building  permits, 
average  real  estate  sale  prices,  and  the 
state's  bond  rating.  Approximately  ten 
other  commentators  presented  specific 
economic  data,  including  data  relative 
to  the  additional  criteria  mentioned 
above,  in  order  to  show  that  their 
respective  states  belong  within  the 
economically  depressed  designation. 

C.  Discussion  of  Comments 

As  pointed  out  by  many  of  the 
commentators,  the  FDIC  recognizes  that 
Congress  did  not  require  that  the  FDIC 
define  "economically  depressed  region" 
in  terms  of  state  boundaries.  However, 
neither  does  the  statute  preclude  the  use 
of  state  designations.  As  a  practical 
matter,  there  are  advantages  and 
disadvantages  to  any  of  the  various 
approaches  that  could  be  adopted. 
While  the  FDIC  clearly  recognizes  that 
declines  in  real  estate  values  due  to 
economic  conditions  cannot  be  assumed 
to  coincide  precisely  with  state 
boundaries,  we  believe  that  designation 
in  terms  of  individual  states  achieves  a 
reasonable  balance  with  respect  to  the 
risk  that  any  approach  is  likely  to  result 
in  either  overly  broad  or  overly  narrow 
designations.  Moreover,  it  offers  clear 
advantages  with  respect  to  relevant 
data.  Were  regions  covering  areas  larger 
than  individual  states  to  be  delineated 
(particularly  if  such  regions  were  to 
include  only  portions  of  some  states), 
problems  would  be  likely  to  arise 
regarding  data  availability.  State  level 
data  are  readily  available.  In  addition, 
state  wide  data  may  suffer  from  fewer 
shortcomings  related  to  such  elements 
as  sample  size  and  demographic 
anomalies  than  data  for  substate  areas, 
such  as  counties  and/or  Metropolitan 
Statistical  Areas  (MSAs). 

Furthermore,  the  state  level  approach, 
rather  than  a  more  local  approach,  is 
supported  by  economic  factors 
indicative  of  depressed  regions.  For 
instance,  the  economic  effects  of  a 
downturn  in  a  given  industry  are  likely 


to  arise  initially  wherever  that  industry 
is  present  and  subsequently  affect 
corresponding  regional  markets  for 
labor,  intermediate  goods,  raw  materials 
and  real  estate.  While  the  regions 
encompassed  by  these  mfu'kets  may  not 
coincide  precisely  with  state 
boundaries,  they  are  not  likely  to  be 
limited  to  one  or  a  few  isolated  counties. 

Consistent  with  the  provisions  of 
section  13(k)(5)(C),  the  primary  focus  of 
the  FDICs  determination  of 
"economically  depressed  region"  is 
declining  real  estate  values.  For 
purposes  of  the  final  rule,  the  FDICs 
economic  analysis  will  continue  to 
measure  these  declines  in  terms  of 
impaired  real  estate  assets  for  banks 
and  thrifts.  These  factors  are  effective 
indicators  of  serious  declines  in  real 
estate  values,  as  necessitated  by  the 
statutory  test  for  "economically 
depressed  region"  under  section 
13(k)(5)(C). 

The  FDIC  has  carefully  considered  the 
comments  suggesting  that  other 
economic  factors,  in  addition  to 
impaired  real  estate  values  for 
depository  institutions  and 
unemployment  data,  be  utilized  in 
delineating  "economically  depressed 
region."  The  FDIC  has  decided  to  use 
the  same  factors  employed  in 
connection  with  the  interim  rule.  The 
statute  does  not  require  consideration 
of_nor  would  it  be  feasible  to 
considei^-all  the  factors  which  might 
impact  upon  real  estate  values.  Other 
economic  indicators  such  as  per  capita 
income,  poverty  levels  and  retail  sales, 
which  were  not  employed  with  regard  to 
the  interim  rule,  are  not  as  relevant  to 
the  analysis  mandated  by  section 
13(k)(5)(C).  In  addition,  such  factors  are 
dependent  in  part  on  demographic 
factors  and  household  labor  and 
consumption  decisions,  which  are  even 
less  relevant. 

The  remainder  of  this  discussion 
responds  to  specific  concerns  raised  by 
some  of  the  comment  letters. 

1.  Additional  Economic  Criteria 

Some  of  the  additional  economic 
criteria  suggested  by  the  comments 
suffer  fit»m  being  very  volatile 
indicators.  Banlmiptcies,  building 
permits  and  construction  starts  vary 
widely  from  month  to  month  during  the 
course  of  the  business  cycle.  Real  estate 
price  series  are  subject  to  problems 
related  to  changes  in  the  quality  mix  of 
real  estate  properties,  a  lack  of  data 
availability  for  specific  areas  and  types 
of  properties,  and  difficulties  in 
comparing  values  between  different 
regions.  Furthermore,  other  suggested 
indicators,  such  as  foreclosures,  the 
level  of  assets  held  by  the  RTC  and 


vacancy  rates,  are  likely  to  coincide  to  a 
large  degree  with  the  criteria  employed 
by  the  final  rule,  and  there  is  no  reason 
to  suspect  that  the  suggested  measures 
are  superior  indicators. 

The  concerns  of  one  commentator 
addressed  the  possibility  that  the  use  of 
asset  quality  ratios  reflects  differences 
in  management  and  underwriting 
practices  as  well  as  differences  in 
economic  performance.  The  FDIC 
recognizes  this  concern  and  maintains 
that  management  and  underwriting 
deficiencies  on  a  regional  level  should 
not  be  rewarded  through  the  FDICs 
policy  of  bank  and  thrift  assistance.  The 
inclusion  of  the  unemployment  rate 
confirms  the  presence  of  economic 
problems  apart  from  management  and 
underwriting  deficiencies.  Furthermore, 
the  conditions  placed  on  applicants  for 
open  thrift  assistance  are  designed  to 
exclude  managers  that  participated  in 
sloppy  underwritmg  and  speculative 
lending.  The  final  rule  continues  to 
include  designations  based  on 
unemployment  rates  as  indicators  of 
severe  economic  conditions.  The  FDIC 
recognizes  that  employment  figures 
could  be  used  in  place  of  unemployment 
rates;  however,  the  latter  is  a  more 
commonly  accepted  gauge  of  regional  or 
national  economic  performance. 

2.  Historical  Perspective 

In  its  determination  of  "economically 
depressed  regions,"  the  FDIC  will 
continue  to  analyze  indicators  relative 
to  historical  data.  This  issue  was  also 
addressed  specifically  by  two 
conunents.  One  commentator  expressed 
the  view  that  no  reference  to  current 
economic  conditions  nor  any  particular 
time  period  is  required  by  the  statute. 
Another  comment  noted  Congress'  use 
of  the  phrase  "serious  decline" 
mandated  that  historical  data  be  an 
integral  part  of  the  determination 
process.  Although  section  13{k)(5)(C) 
does  not  expressly  require  that  chronic 
economic  conditions  experienced  by 
under-developed  states  should  fall 
outside  the  purview  of  the  economically 
depressed  designation,  it  is  more  likely 
that  regions  experiencing  substantial 
downturns  in  economic  conditions, 
sufficient  to  reflect  "serious  decline," 
were  intended  by  the  statute  to  be  so 
designated. 

3.  Case-by-Case  Methodology 

The  FDIC  has  considered  the 
comments  which  suggest  that  its 
determination  of  "economically 
depressed  region"  be  made  on  a  case- 
by-case  basis.  The  examples  provided 
by  some  of  the  commentators  indicate 
how  such  a  methodology  could  be 


achieved,  but  tht  FDIC  does  not  find 
them  persuasive  as  reasons  for  changmg 
its  methodology.  The  designation  of  an 
identifiabfe  state  as  a  region  is  a 
reasonable  approach  that  satisfies  l^e 
requirements  of  the  statute. 

'The  des^ation  of  specific  states  also 
reduces  tbe  extent  to  wliidi  institutions 
may  be  forced  to  rely  iqion  coasidtaDts 
and  produce  coa^  and  redundant 
analysis  to  argue  for  depressed  region 
statoa  despite  the  fisct  that  the 
designation,  is  and  of  itselt.  does  oot 
guarantee  open  thrift  assistance.  The 
FDIC  recognizes  the  possibihty  &at 
areas  with  healthy  economies  may  exist 
amcmg  depressed  areas  within  the  sasae 
state  and/or  dqxeseed  areas  may  exist 
outside  designated  states.  However,  a 
thrift  institution  which  is  not  within  a 
region  designated  as  "economically 
depressed"  is  not  precluded  from 
proposing  and  receiving  open  assistance 
and  may  apply  for  open  assistance 
imder  section  13(c). 

D.  The  Final  Rule 

The  FDIC  has  carefully  reviewed  the 
comments  received  in  response  to  its 
interim  rule  and  has  decided  to  adopt 
the  interim  rule,  without  change,  as  a 
final  regulatioa  The  FDIC  intends  to 
revisit  aimuaDy  the  criteria  used  to 
identify  states  for  designation  as 
"economically  depressed,"  as  well  as 
the  list  of  states  so  designated,  and  may 
make  revisions  as  circumstances 
warrant 

Regulatory  Flextbittty  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  8eq.\,  it  is  certified  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose 
regulatory  con^liance  requirements  on 
depository  institutions  of  any  size. 

Paperwoifc  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.\  is  inapplicable  to  Aie 
final  rule  as  it  does  not  establish  any 
new  record  keeping  or  collection  of 
information  requirement  or  amend  any 
such  existing  requirement. 

List  of  Subjects  hi  12  CFR  Ptft  357 

Bank  deposit  insurance,  Savings 
associations. 

PART  357— OCTERMiNATION  OF 
ECONOMfCALLY  DEPRESSED 
REGIONS 

Accordingly,  the  interim  rale  adding 
12  CFR  part  J&7,  which  was  pubKshed  at 
55  FR  llieo  on  March  27, 19ga  is 
adopted  as  a  final  rule  without  change. 


By  order  of  rtie  Biiard  of  Difecton,  dated  at 
Wathingtaa,  DC  Ms  ntfk  day  of  SeiMcmbcr. 
1990. 

Federal  Deposit  Insnranoe  CUipufuliun. 
Hayla  L.  Rnhiimon. 
ExecuiivK  Secretary. 

[FR  Docl»-2Uea  nied  a-M-nt  MB  a.B.) 
BftUNB  COOK  sn«.«t-ii 


DEP  ARTIIEMT  OF  TRANSPORTATION 
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14  CFR  Part  39 

[PocfcetWaW  NM4<  AD; 
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AlrwortMinaaa  DIractlvaa;  Boahig 
Modal  727  Sariaa  Afrplanaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rul& 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appbcable  to  certain  Boeing  Kfode)  727 
series  airplanes,  which  currently 
requires  inspection  and  repair,  if 
necessary,  of  the  wing  center  section 
front  spar  web.  That  AD  provided  fior 
two  different  optional  modifications 
which,  if  incorporated,  terminated  the 
required  repetitive  inspections.  This 
action  requires  additional  inspections  of 
airplanes  modified  with  an^  stiffeners, 
one  of  the  optional  modifications.  This 
amendment  is  prompted  by  several 
reports  of  cracking  found  after  the 
modification  was  installed.  This 
condition,  if  not  cosrected,  could  result 
in  loss  of  cabin  pressare. 
EBtCCnVf  DATE  October  22, 199a 

ADDRESSES:  The  appKcable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Avplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOfl  niRTHER  INFORMATION  CONTACT: 

Kathi  N.  Ishimaru,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2778. 
Mailing  address:  FAA.  Norttiwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Ldnd  Avenue'SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INPOHMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  saperseding  AD 
86-18-03,  Amendment  39-5384  (51  FR 
28066;  August  5. 1966).  applicable  to 
Boeing  Model  727  series  ahpioies.  to 
require  additional  inspections  of  wing 


center  sectioa  front  spar  wfht  awdiAed 

with  angle  stiffeners,  was  pabHiked  m 
the  Fsdeial  Ragialer  oa  AprO  23. 1990  (55 

FR  1524»). 

Interested  persons  have  been  afrarded 
an  opportunity  to  participate  in  the 
making  of  tfiis  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  ccmunenter  stated  that 
accomplishment  of  the  mocfifications 
specified  in  proposed  paragraph  E. 
should  terminate  the  repetitive 
inspection  requirements  of  paragraph  G. 
The  FAA  concars  and  has  revised  the 
final  rule  to  add  the  inspections 
specified  in  paragraph  G.  to  the  list  (^ 
those  winch  are  terminated  by 
accomplishing  paragraph  E. 

One  commenter  stated  that  tiie 
proposed  post-modification  inspections 
were  unjustified  since  no  cracking  has 
yet  been  found  on  modified  awcraft  in 
this  conunenter's  fleet.  Ahboogh  dns 
commenter  has  not  found  post- 
modification  cracking,  four  otiier 
operators  have  experienced  this 
problem.  Due  to  the  other  operator's 
experiences,  the  FAA  has  determined 
that  the  additional  inspecUons  are 
necessary. 

Paragraph  H.  of  the  final  rule  has  been 
revised  to  ^>erify  the  can  ant  procedure 
for  submitting  requests  for  approval  of 
alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  mterest  reqwre 
adoption  of  the  rule  w'th  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biaden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are  approximately  191  Model 
727  series  airplanes  of  tlie  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  153  airplanes  of  US. 
registry  will  be  affected  by  this  AD,  tfiat 
it  will  take  approximately  8  manbours 
per  airplane  to  accomplish  the  reqmed 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$48,96a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioas  levels 
of  government  Therefore,  in  accordance 
with  Execative  Order  1261Z  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
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to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  28. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Rides  Docket 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends>14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-{AIIENDED] 

l.The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulfaocity:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.80. 

$39.13   (Amendadl 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-5384  (51  FR 
28066,  August  5, 1986).  AD  86-18-03, 
with  the  following  new  airworthiness 
di  octive: 

Boeing:  Applies  to  Mode  727  leries  airplanes, 
listed  in  Boeing  Service  Bulletin  727-57- 
0107,  Revision  6,  dated  November  22. 
1960,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  cracks  in  the  wing  center  section 

front  spar  web,  accomplish  the  following: 

A.  &(cept  as  provided  in  paragraphs  F.  and 
G.  of  this  AD,  prior  to  the  accumulation  of 
15.000  landings  since  manufacture,  or  prior  to 
the  accumulation  of  500  additional  landings 
after  September  11, 1986  (the  effective  date  of 
AD  86-18-03,  Amendment  39-5384). 
whichever  occurs  later,  visually  inspect  the 
wing  center  section  for  cracks  in  accordance 
with  Figure  1  of  Boeing  Service  Bulletin  727- 
57-107,  Revision  6.  dated  November  22. 1988 
(hereafter  referred  to  as  "the  service 
bulletin").  If  no  cracks  are  detected,  repeat 
the  visual  inspection  at  intervals  not  to 
exceed  1,000  landings. 

B.  If  a  single  crack  less  than  two  inches  in 
length  Is  detected  on  either  side  of  body 
buttock  line  (BBL)  O.a  before  further  flight 
the  crack  must  be  stop-drilled  at  each  end  in 
accordance  with  the  Boeing  727  Structural 
Repair  Manual  (SRM),  and  visually 
reinspected  at  intervals  not  to  exceed  10 


landings  for  crack  growth  beyond  the  stop 
holes.  If  crack  growth  occurs  beyond  any 
stop  hole,  accomplish  the  procedures 
required  by  paragraph  C.  or  D.  of  this  AD. 

C.  If  a  single  crack  between  two  and  five 
inches  in  length  is  detected  on  either  side  of 
BBL  0.0,  before  further  flight,  the  crack  must 
be  stop-drilled  at  each  end  in  accordance 
with  the  Boeing  727  SRM,  and  the  crack  must 
be  repaired  in  accordance  with  Eioeing 
Drawing  Number  69-62491-2.  Visually 
reinspect  the  affected  area  at  intervals  not  to 
exceed  200  landings  for  crack  growth  beyond 
any  stop  hole.  If  crack  growth  occurs  beyond 
any  stop  hole,  accomplish  the  procedures 
requried  by  paragraph  D.  of  this  AD. 

D.  If  any  crack  greater  than  five  inches  is 
detected,  or  if  more  than  one  crack  on  either 
side  of  BBL  0.0  is  detected,  they  must  be  stop- 
drilled  in  accordance  with  the  Boeing  727 
SRM,  and  modified  in  accordance  with 
paragraph  E.  of  this  AO, 

E.  To  terminate  the  repetitive  inspection 
requirements  of  paragraphs  A.,  B..  C..  P..  and 
G.  of  this  AD,  accomplish  one  of  the 
following: 

1.  Accomplish  the  modification  described 
in  part  I.D.  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  or 

2.  Accomplish  the  interim  modification 
described  in  part  I.E.  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Prior  to 
the  accumulation  of  12.000  landings  after  the 
incorporation  of  the  interim  modification, 
eddy  current  inspect  the  fastener  and  any 
stop  holes  for  crack  growth,  oversize  the 
holes,  stop-drill  any  new  cracks  in 
accordance  with  the  Boeing  727  SRM,  and 
incorporate  the  terminating  modification  in 
accordance  with  part  LE.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

F.  Airplanes  that  have  been  modified  prior 
to  accumulating  20,000  landings,  by  installing 
angles  back-to-back  with  existing  stiffeners, 
must  be  inspected  prior  to  the  accumulation 
of  12,000  landings  since  the  modification  or 
within  the  next  1.000  landings  after  the 
effective  date  of  this  Amendment  whichever 
occurs  later,  in  accordance  with  Figure  1  of 
the  service  bulletin.  If  cracks  are  foimd, 
before  further  flight  accomplish  paragraph  B.. 
C,  or  D.  of  this  AD.  as  appropriate.  If  no 
cracks  are  found,  reinspect  thereafter  at 
intervals  not  to  exceed  1.000  landings. 

G.  Airplanes  that  have  been  modified  after 
accumulating  more  than  19,999  landings,  by 
installing  angles  back-to-back  with  existing 
stiffeners  must  be  inspected  within  the  next 
1,000  landings  after  September  11. 1986  (the 
effective  date  of  Amendment  39-5384),  in 
accordance  with  Figure  1  of  the  service 
bulletin.  If  cracks  are  found,  before  further 
flight  accomphsh  paragraph  B..  C  or  D.  of 
this  AD,  as  appropriate.  If  no  cracks  are 
found,  reinspect  thereafter  at  intervals  not  to 
exceed  1,000  landings. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  and  a  copy  sent  to  the 


cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  of 
concurrence  to  the  ACO. 

I.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to    » 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 

This  admendment  becomes  effective 
October  22, 1990. 

Issued  in  Renton.  Washington,  on 
September  6, 1990. 
Dairell  M.  Podetson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  90-21845  Filed  9-14-90: 8:45  am] 
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14  CFR  Part  39 

[Docket  No.  90-NM-151-AD;  Amendment 
39-6736] 

Airworthiness  DirectWes;  Boeing 
Model  747-400  and  767-300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action;  Final  rule.  - 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Boeing  Model  747- 
400  and  767-300  series  airplanes,  which 
requires  a  one-time  inspection  of  cargo 
fire  protection  plumbing,  replacement  of 
the  fire  extinguisher  discharge  orifices,  if 
necessary,  and  reporting  findings  of 
improper  configurations  to  the  FAA. 
This  amendment  is  prompted  by  a  report 
from  the  manufacturer  that  fire 
protection  components  may  have  been 
incorrectly  installed  during  production. 
This  condition,  if  not  corrected,  could 
result  in  insufficient  extinguishant 
concentration  or  diu^tion  in  the  event  of 
cargo  compartment  fire. 

EFFEcnvE  date:  October  1, 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  frtim 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
9S124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 


Directorate,  IBOl  Lind  Avenue  SW.. 
Renton.  Washington. 
RM  FURTHER  INFORMATION  CONTACT: 
G.M.  Dail,  Seattle  Aircraft  Certification 
Office.  Systems  ft  Equipment  Branch, 
ANM-130S  telephone  (206)  227-2674. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  from  the 
manufacturer  indicating  that  the  cargo 
compartment  fire  extinguishing 
dischaige  orifices  on  five  Boeing  Model 
747-400  series  airplanes  may  have  been 
incorrectly  configured  in  production. 
The  installation  of  incorrect  fire 
extinguisher  discharge  orifices  could 
result  in  inadequate  fire  protection.  If 
the  orifice  size  is  smaller  than  required, 
the  quantity  of  agent  discharged  into  the 
cargo  compartment  may  be  insufficient 
to  knock  down  the  fire.  If  the  orifice  is 
larger  than  required,  the  duration  of  fire 
protection  would  be  shortened. 

Since  Model  767-300  series  airplanes 
use  this  same  orifice,  the  possibility 
exists  for  incorrect  configurations  to 
have  been  installed  on  those  models  as 
well. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  747- 
26A2170  and  767-26A0068.  both  dated 
luly  5, 1990,  which  describe  procedures 
for  a  one-time  inspection  and,  if 
necessary,  replacement  of  the  fire 
extinguisher  discharge  orifices  with  the 
correct  part. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design,  this  AO  requires  a  one-time 
inspection  of  the  cargo  fire  protection 
plumbing,  and  replacement  of  the  fire 
extinguisher  discharge  orifices  with 
correct  parts,  if  necessary,  in 
accordance  with  the  service  bulletins 
previously  described.  Additionally, 
operators  are  required  to  submit  a  report 
to  the  FAA  of  any  findings  of  improper 
configurations. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  efliective  in  less  than  30 
days. 

Information  collection'requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperworic  Reduction  Act  of  1980 
(Pub.  L  96-511}  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
onthedistributionof  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
wid)  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prepacation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
imder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  furtiier  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4S  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  07-449. 
January  27. 1983);  and  14  CFR  11  JO. 

938.13   lAmended] 

2.  Section  39.13  is  amended  by  adding 
the  follovying  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747-400  and  Ttff- 
300  series  airplanes  listed  in  Boeing  Alert 
Service  Bulletins  747-aeA2170  and  767- 
2eA0068.  both  dated  July  5, 199a 
certificated  in  any  category.  Compliance 
required  within  30  calendar  days  aftei' 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  insufficient  cargo  tin 
protection. which  could  result  in  significant 
damage  to  the  airplane  in  the  event  of  a  cargo 
compartment  fire,  accomplish  the  following: 

A.  Inspect  the  cargo  compartment  fire 
extinguisher  orifices  to  determine  the  part 
number  installed,  in  accordance  tvith  Boeing 
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Alert  Service  Bulletins  747-2BA2170  and  787- 
ZOAOOeS.  both  dated  July  5. 199a  as 
appropriate.  If  U>e  part  number  does  not 
match  any  ntimber  specified  as  the  correct 
number  in  the  service  bulletin,  prior  to  further 
flight  with  cargo  in  that  compartment  replace 
with  a  correct  part  number. 

B.  Within  10  days  after  the  inspection 
required  by  paragraph  A  of  this  AD.  if 
configuration  discrepancies  are  discovered, 
submit  a  report  of  findings  to  the  Manager. 
Seattle  Manufacturing  Iiupection  District 
Office,  A^fM-10eS,  FAA  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington  96055-4056.  The  report  must 
include  the  airplane  serial  ntunber. 

C.  An  alternate  means  of  compliance  or  . 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted    • 
directly  to  tlie  Manager.  Seattle  ACO.  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.107  and  21.199  to 
operate  airplane  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

All  persons  affected  by  Uiis  directive 
who  have  not  already  received  the 
appropriate  service  information  fit>m  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P!0.  Box  3707.  Seatttle, 
Washington  98124.  This  infonnation 
may  be  examined  at  the  FAA. 
Northwest  Moimtain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW..  Renton,  Washington. 

This  amendment  becomes  effective 
October  1, 1990. 

Issued  in  Renton.  Washington,  on 
September  a  1990. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  90-21844  Filed  »-14-W:  8:45  am] 
Mume  cooc  «iio-is-m 


14CFRPart39 

f  Docket  No.  89-NII-2S4-AO;  Amandment 
3»-6742] 


Modal  727  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
actnm:  Final  rule. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires 
inspection  to  detect  corrosion  in  the  afl 
cargo  compartment  belly  skin  panels, 
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necessaqit.  "Ait 


iwaiiv^ifiM"  "  Me 

^ awCMigo 

coniMitRent  floor.  Tkts  csKtttion.  if  Mrt 
c<HTectad.  could  result  in  tfegrai&ig  the 
skin  panab'  ttractural  inteyity  and 
could  laad  to  posabJe  deprassorizatioa 
oftkacahki. 

DATCKBOKttvefktebw  23. 19001 
aooRBaaRT  fbc  cppfieaMe  serviee 
iirfbrraatfon  any  be  obtained  from 
Boeing  ComiMrciaf  Auplaae  Grm^ 
P.O.  Box  3787,  SeatltB,  Waahingtaa 
98134.  Tbia  ia£anBatk»majr  be 
exaaiMd  at  the  FAA.  Nerthwest 
Moualaia  Rqion^  l^naspeit  Ailplme 
DiMCtaaiii..  1801  EJnd- Awmit  SW.. 
RentoR,  WasWagtm. 

Kh:  Katln^h&imaRi,  Seattle  Aircraft 
Certffcatfoa  Oflica.  Aitframe  Branch, 
ANM-120Si  telephone  (206}  227-2778. 
Maifii^  address:  FAA,  Narthwest 
Mijontain  Regiaa.  tfOI  Lind  Avenue 
SW..  Realtau  Washingtoa  88Q65-406& 
swnmamRy  MMMMMMMc  A 
proposal- taaBeod  part  SO/oC  (he  Federal 
Aviatiea  Reydations  to  iaehKia  ao 
airwor&iaess  directive.  amificaUK  te 
Bodng  Modid  727  series  airptanes. 
winch  rs^utfas  inspeetioB  to  detect 
corrosion  in  tbeafi  easfacaaipaitmeal 
belly  skin  paneb^daabfeis.  awitniiiersk 
and  repair,  if  Becessary»  was  published 
in.  the  FedenI  Re^star  ealaauary  79^ 
1990  (j5S  PR  183^ 

Interested  peisoas  bava  been  afforded 
an  oppQEtauty  to  participate  ia  the 
making  of  this  MnendoienL  Dae 
consideration  has  been  ^ven  to  the 
coounents  teceiaed; 

One  GOBHsenter  requested  an 
extensicm  of  the  iiutial  intemaf  and 
exteoMd  iaapacties  IkferiiaMs,  provided 
internal  and  uHtaeonic  inspections  wore 
acconiplishcd  wiftto  Ae  last  afraienflw. 
The  FAA  does  not  ooneo  becaeae  the 
conunentet'a  suggestion  does  not 
include  an  inspection  to  determine  the 
amount  of  material  loss,  llns  atspeotiott' 
is  necessary  to  determine  the  structural 
integrity  of  On  tim  paofi. 

cine  OTBunenter  requested  that  tfie 
internal  faispaetioB  tepeafc  interval  be 
increased  from  the  prepcacd  3ft  BtoDlhs 
to  48  months.  The  request  was  based  en 
the  operator's  eapeiisme  ol  iiiupi  i  Jag. 
every  48  aiontinandtDarfiB<fiag 
significant  levels  rfeerreeinn  The  FAA 
does  not  caacar  witb.  tba 
because  the  rataali 
from  one  apatalea  ta  tha  Beat;.  It  ia  Boi 
apprapriala  taiacsaaea  Aaiaspaatiaa 
interval  for  aS  afiocted-air|ilanea  based 
on  the  iaspecyan.piagFM'i  af  ane 
operstoE. 


One  connenter  stated  that  the 
proposed  A&ia  net:  aeadad;  ■■■a  iia 
FAA  has  already  peapaacdMandatary 
t^yatittve  eoRoaianinapeatiaae  ef  tfae 
entire  airpfaoe  ia  a  separate  laieMaking 
actiea.  Dackat  89-MM-28»-Ai[>  t95  FR 
31306,  August  2,  WM^-  "Eh*  ^^AA  daaa 
not  concur  that  tkkiAD  action  ianrt  . 
necessary.  The  piwUeai  tt  dUsbendiBg 
and  GorroaiaB  of  doablers  aad^iplars  is 
limited  in  a  speciiir^oap  af  airpfanes. 
The  iaspeetions  required  for  these 
airplanes  are  aot  esBtoinedin  the 
proposed  requireraents  of  Docket  80- 
NM-268>^U);  tberefaHC  an  additional 
AD^  is  required. 

One  caounenler  stated  ^t  the  lepav 
instnctions  were  aaibignaus  becauae 
i«pairs  aft  of  Bo^  Stotioft  1080  were  net 
addressed.  The  FAA  emcars  and 
pacagrapb  Dl  has  been  revised  to 
proi^^de  instiuctieBS  for  aRfbe 
tnspectien  areas. 

Farther,  the  FAA  has  detennioed  that 
paragraph  Dt.  <^  the  praposed  nile  is 
unclear  and  may  give  the  iai^essMn 
thai  a  repair  is  required  evea  if  &ere  are 
no  vokb  present  in  the  comaioa  area. 
Paragraph  D.  has  beea  revised  ta  add 
the  stipulation  of  voids  being  present 
b^ore  repair  is  required.  Pars^pvph  H. 
of  the  final  rule  has  been  revised  to 
specify  &e  current  pre«e<bire  fisr 
subaiHting  requests  forappEoval  al 
alternate  means  of  compliaace. 

After  careful  review  of  the  available 
data,  including  the  cammffiits  Botedi 
above.  Oie  FAA  has  determiaed  that  air 
safety  and  the  pahCc  interest  lequire  ^ 
adoption  of  the  rule  with  the  efaaiages 
prevjouely  described.  The  FAA  has 
determined  thai  these  c^ngea  will 
neither  increase  the  economic  burden  on 
any  operator  nor  inqeaaa  Ae  seape  of 
thende. 

Tbwe  ate  appiwrinMitely  560  Mad^ 
727  series  airpiMies  of  the  affected 
deaifpi  ia  the  worldwide  flecL  U  is 
estimated  that  430  airplaHes  of  U.S. 
registry  wtt  be  affected  by  Ais  AD.  diat 
it  will  take  approximately  402  manhours 
per  airplane  to  accompKsh  the  required 
aelfawe.  and  diat  (he  average  labor  cost 
wtti  be  $40  per  maiAour.  Based  on  these 
f^ures.  ^e  total  cost  impact  of  the  AD- 
on  U.S.  apoalors  ia  es(iaMted  ta  be 
$M>4^40ft 

The  leguIatioBa  adapted  bcMin  will 
not  have  substantial  dfred^  effiects  e»  the 
states,  aa  fSke  lefatiembiir  between  the 
nationafgeveinnent  and  the  states,  w 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govetsment.  Tberefcu'e,  ra  accordance 
with  Executive  GMer  12812.  it  is 
determiaed  Aat  tUs  final  tule^ioes  net 
have  sufikientfederalisai  inphcsdiata 
to  warrant  die  prepaiatiaa  •£» 
Fedccabsas  Assessmeat 


Foe  the  reasons  diacBsaed  aboaai  F 
certify  that  this  action:  (f)  Is  not  • 
"ma^imda''  andef  Siecailaa€J>dw 
12281;  ^  is  not  •"aignificaal  nda" 
under  DOT  Regulatory  Psicir»  and 
Procedoces  (<MFR  llflO«.  Febtaary  28^. 
1979);  aad  (^  will  aot  hawea  sigaifirMg 
ecaaoffltc  impact,  positive  or  napttaa, 
on  a  substantial  aamber  af  simM  ^rtities 
under  the  ciiteria  of  die  RegidMory 
Flexibility  Act.  A  Ita^  evakiatian  baa 
been  prepared  fortbis  action  and  ia 
contained  in  the  regulatory  deefcet.  A 
copy  of  it  may  be  (Stained  fraei  the 
Rides  Docket 

List  af  Sabjeets  ht  M  CFR  paif  9» 

Air  traospartatioB,,  Aircraft.  A«iatiaa> 
safety.  Safety. 

AduptioB  of  tba  AnwaduMUit 

Accordingly,  pursuaal  ta  tbe  authority 
delegated  ta  lae  by  the  Adaaniatratar, 
the  Federal  Avfation  AdaunistKatiaB 
amends  14  CFR  Part  ao^of  (be  Federal 
Aviation  Regulations  as  foUows: 

PART  3»-(AIIEN0EDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


:  4B  ir.S£.  t364(a)«  1M21  aad  MCS; 
49  U.S.a  1M(8)  (RcviSfld  Pvb.  L,87^-«48. 
lauuary  12, 19S3);  and  U  CFRltMi 

§30.13  [MMndetf] 

2.  Sectian  3003.  is  amended  1^  adt&ig 
the  following  new  airwardiinesa 
directive: 


BoMBgr  Andfes  to  Iffedri  727 1 

aiiptaBct,  listed  krBocins  Savior 
Bulletin  7V"*M10K,fLtriaiom3.  da4«d 
Septenfaer  28, 1988,  entificated  in-My 
category.  Coaplirace  required  a& 
indicated,  unless  previoudy 
accotnpilsheo. 
To  detect  corrosion  in  the  aft  cargo 
compartment  beily  skin  panels  doubiers.  and 
triplers,  atxumpNih  the  MIowtag: 

A.  WiAiin  Dw  MJtt  19  DMRthe  after  the 
effiRlfve  dale  of  diis  AD.  omduct  ae  iniamal 
and  externa)  close  visual  tnsp«etiai»for 
eowaaion  of  die  ihie  pmieto.  doabteis.  aad 
tiipien  located  WSwambadyatotioBsiaQ 
9S0  and  BS 1183  andstdngsis  S-aBLand  &- 
26R.  Peilerm  the  inapectioasin  aocordance 
with  P^rts  DA  and  B.B  of  Baeiag  Service 
Bulletin  7Z7-59-00B5.  RevitioD  3,  dated 
September 28,  W89  (heiwaftvi  iwfenwl'to  as 
"the  service  bulletin**).  Repeat  the  extemaf 
inspacnoB  at  intervaisMSta  exseedlS 
moB8w.  (tepeat  Ifci  JaJneoMaipasltoeawd 
apply  sawoeieainhihiter  at  ia«iiwls—tiia 
excMd  36<naiiliM. 

Bi  If  BO  cTtoiioii  Of  BMBWf  ftiTiatioiii  aS' 
deSoed  ia  Part  tLAJZ^ol  the  aervicehullefin.. 
is  dietected.  prior  to  fiulher  flight  perfdii»aa> 
ultrasonic  htspectkia  for  vaiifo  ih  aocovdaace 
with  ftrt  If.C  of  the  service  bailetin. 
t.  If  no  voids  and  Mr  eenesion  are 
detedfld,  priorto<larOnr  fligiM  icseat^the- 


doubters  and  tr^lers  in  accordance  with 
Figure  3  of  the  service  bulletin  or  replace  the 
affected  skin  panel  in  accordance  with  Part 
VL  of  the  service  bulletin. 

2.  If  voids  or  minor  corrosion  are  detected, 
perform  a  Low  Frequency  Eddy  Current 
(LFEC)  inspection,  to  determine  the  amount 
of  material  loss,  in  accordance  with  Part  O.D. 
of  the  service  bulletin. 

C.  If  major  corrosion,  as  defined  in  Parts 
ILA.3.  or  II.B.  of  the  service  bulletin,  is 
detected,  or  material  loss  is  10  percent  or 
more  of  the  skia  doubler,  or  tripler  thickness, 
prior  to  further  flight,  repair  or  replace  the 
affected  skin  panel  in  accordance  with  Parts 
V.  or  VI.  of  the  service  bulletin. 

D.  If  material  loss  is  less  than  10  percent  of 
the  skin,  doubler,  or  tripler,  and  voids  are 
present,  prior  to  further  flight,  repair  in 
accordance  with  Parts  III.B.,  III.D.,  rV.B..  V.. 
or  VI.  of  the  service  bulletin. 

E  For  repairs  made  in  accordance  with 
Parts  III.  or  IV.  of  the  service  bulletin,  within 
15  months  after  the  repair  is  made,  perform  a 
LFEC  inspection  for  corrosion  progression  in 
accordance  with  Part  II.D.  of  the  service 
bulletin.  Repeat  the  inspections  at  intervals 
not  to  exceed  15  months. 

F.  Blind  fasteners  installed  in  accordance 
with  Part  IV.  of  the  service  bulletin  are  to  be 
used  as  an  interim  repair  only.  The  blind 
fasteners  have  a  life  of  10,000  landings  before 
they  must  be  replaced  with  solid  fasteners  in 
accordance  with  Part  IV.  of  the  service 
bulletin.  The  blind  fasteners  must  be 
inspected  for  loose  or  missing  fasteners  after 
acctmiulating  3,000  landings  since  installation 
or  1,000  landings  after  the  effective  date  of 
this  AO,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  2.500 
landings.  Blind  fasteners  installed  prior  to  the 
effective  date  of  this  AD  must  be  replaced 
prior  to  accumulating  10.000  landings  or 
within  3,000  leadings  after  the  effective  date 
of  this  AO,  whichever  occurs  later. 

G.  Replacement  of  the  skin  panels  in 
accordance  with  Part  VI.  of  the  service 
bulletin  constitutes  terminating  action  for  the 
inspection  requirements  of  this  AO  for  those 
panels. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  Ihe  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certiflcation  Office,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO)  and  a  copy  sent  to 
the  cognizant  FAA  Principal  Inspector  (PI). 
The  PI  will  then  forward  comments  or 
concurrence  to  the  ACO. 

I.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
ofterate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  diis  directive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 


Airplane  Directorate,  1601  lind  Avenue, 
SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
October  23, 1900. 

Issued  in  Renton,  Washington,  on 
September  7, 1990. 
LarayAKaith 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  90-21840  Filed  9-14-00;  8:45  am] 
BiLUNO  cow  4S10-1S-a 


14  CFR  Part  39 

[Docket  No.  90-C-30-AO:  Amendment  3»- 
6741] 

Alrworthlnaaa  Diraettvaa;  Cttriatan 
Industrlaa,  Inc.  Modal  A-1  (Husky) 
Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD], 
applicable  to  certain  Christen  Industries, 
Inc.,  Model  A-1  (Husky)  airplanes.  This 
action  requires  periodic  inspections  and 
subsequent  modification  of  the  front 
seat.  A  recent  fatigue  failure  of  the  frvnt 
seat  resulted  in  the  pilot  falling 
backwards  against  the  rear  seat  flight 
controls  with  subsequent  loss  of  control 
of  the  airplane.  The  actions  specified  in 
this  AD  will  prevent  failure  of  the  front 
seat  back  assembly. 
DATES:  Effective  October  15. 1990. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  15, 1990. 
AOORESSES:  Christen  Industries,  Inc.. 
Service  Bulletin  No.  2.  dated  July  7, 1990. 
applicable  to  this  AD,  may  be  obtained 
firom  Christen  Industries,  Inc.,  P.O.  Box 
547,  Afton,  Wyoming,  83110,  Telephone 
(307)  886-3151.  This  information  may 
also  be  examined  at  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
the  AD  in  triplicate  to  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
90-CE-30-AD,  Room  1558, 601  E.  12th 
Street  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

POR  RmTHER  INPOIIMATION  CONTACT: 
Mr.  Roman  T.  Gabrys,  Denver  Aircraft 
Certification  Field  Office.  2390  Syracuse 
Street,  Denver,  Colorado  80207. 
Telephone  (303)  398-0839. 
SUPPLCMCNTAflV  mroRMATION:  This  AD 
is  prompted  by  a  report  that  the  front 
seat  of  a  Christen  Industries.  Ina.  Model 


A-1  airplane  foiled  causing  the  pilot  to 
fall  backwards,  jamming  the  rear  seat 
flight  controls.  Examination  of  the  seat 
revealed  a  fatigue  crack  in  the  welded 
steel  tubular  firont  seat  back  assembly. 
The  pilot  in  this  case  was  able  to 
terminate  the  takeoff  roll  without  further 
incident.  However,  if  this  were  to 
happen  during  a  critical  phase  of  flight, 
possible  loss  of  flight  control  could 
occur  resulting  in  the  loss  of  the 
airplane. 

An  inspection  procedure  of  the 
affected  area  for  cracks,  along  with  a 
reinforcement  kit,  has  been  developed  to 
prevent  failure  of  the  front  seat 
assembly.  The  reinforcement  kit 
consists  of  bolt-on  side  braces  to 
provide  additional  support  of  the  seat 
back.  Christen  Industries  issued  Service 
Bulletin  No.  2,  dated  July  25, 1990,  which 
recommends  immediate  inspection  of 
the  affected  area  with  preflight  checks 
before  each  flight  until  the 
reinforcement  kit  is  installed. 

Since  the  FAA  has  determined  that 
the  tmsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
Christen  Industries,  Inc.,  Model  A-1 
(Husky)  airplanes,  an  AD  is  being  issued 
requiring  periodic  inspections  for  cracks 
in  the  seat  back  assembly  and 
subsequent  installation  of  the  seat 
reinforcement  kit. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  foimd 
that  notice  and  pubUc  procedure  hereon 
are  impractical  and  contrary  to  the 
public  interest  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
public  procedure,  conunents  are  invited 
on  this  rule.  Interested  persons  are 
invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  AU  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  and 
this  rule  may  be  amended  in  light  of  the 
comments  received. 

Comments  that  provide  a  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
evaluating  the  effectiveness  of  the  AD 
and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
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suffiitt  a  aaed  tamoifify  tbetda.  All 
I  iiiMiiiiiifc  iiiihiiiihiiiTH  Iri  r— •'^'- 
bath  befan  and  afin  tiw  donng  date 
for  OHnmeBta.  ia  die  Hafas  Docket  af  tbe 
addren  gnca  above.  A  report, 
summariziBg  cadi  FAArpobRc  contact 
ceiicenied>«ritii  tiw  tubi^anee  cf  dria 
AD.  Witt  be  filed  in  the  Boiea  DodMt 

The  K^dattons  adopted  befeia  will 
not  have  ndMlantfal  diiect  effBets  on  the 
States,  on  the  relatiooalrip  between  the 
national  government  and  the  Stalea.  or 
on  the  dielribidien  of  pewet  and 
responsHnttttes  aaioi^  the  various  liseels 
of  gaeenmenL  Therefore,  in  accardancc 
with  Executme  Order  12tlZ  it  is 
determined  diat  this  final  role  does  not 
have  sufficient  btitealtsni  impheations 
to  warrant  the  preparation  of  a 
Fedanfiara  Assessment 

Tbe  FAA  has  ^termteed  diet  diis 
regulation  is  an  emergency  regolafion 
and  is  not  considered  to  be  Biejor  under 
Executive  Order  122n.  It  ie 
impracticabie  for  die  ageing  to  follow 
the  fvocedores  of  Execative  Order  12291 
with  respect  to  dus  role  since  tbe  rule 
ir.ust  he  nwediaHMdiately  to  correct 
an  unsafe  eonditian  in  aircraft  It  has 
been  deterouaed:  farther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Mides  and  Procedures 
(44  FR 11084.  Febroary  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  PBOcedures,  a  £mal 
rpgiihrtiwy  evafaiatiaa  wiU  be  prepared 
and  placed  in  the  Soles  Docket 
(otherwise,  an  ewalnatian  is  not 
required);  A  copy  of  it  if  filed,  may  be 
obtained  from  die  Rules  Docket. 

list  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Ancraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendinent 

Accordingly,  porsaant  t«  tbe  authority 
delegated  to  me  by  tbe  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Fedwal  Aviation 
Regulations  (14  CFR  3ai3)  aa  fbHown: 

PART  39-(  AMENDED) 

1.  The  authority  citation  fior  part  39 
contiiraes  to  read  as  follows: 

Authority:  49  U.S.C  13M(a).  1421  and  1423; 
49  U.S.C  M6(a)  (ReviMdPub.  L  97-449. 
lamiary  IZ 1983^  and  14  CFK  TIM. 


S39.1» 

2.  Sectien  39tl3  is  amended  by  adding 
the  following  new  AD: 


Christen  kdMtries,  lac  Applies  h7  Uodsl  A- 
1  (Husky):  (Serial  Numbets  Itm  thni 
I'KS)'  aii|riaiiet,  uiilf  Rusted  in  any 
cat^oiy. 


CampBance:  Required  as  incbcated  anless 
already  accomplished. 

Te  prevent  fisHwe  of  the  forward  seat  back, 
which  could  result  in  loss  of  contra)  of  die 
airplane,  accompiiah  tlw  following: 

(a)  Within  the  next  25  hours  llnie-in-service 
(TIS)  after  the  effective  date  of  this  AD. 
visuaQy  inspect  both  sides  of  tbe  front  seat 
back  for  cracks  wing  a  lOx  ^bsa  on  the  weld 
area  wiiert  tha  diagonal  support  tube  Part 
Number  (P/N)  35039-008  is  attached  to  die 
back  support  tube  P/N  35034-005. 

(1)  If  no  cracks  are  found,  reinspect  diis 
welded  area  at  intervals  of  29  hours  TIS 
thereafter. 

(2)  If  cracks  are  found,  prior  to  further  flight 
modify  the  seat  by  the  installation  of  the  seat 
reinforcement  kit  as  specified  in  Christen 
Industries  Inc  Service  BaBetin  No.  2,  dated 
)uly  25. 1990. 

(b)  Within  the  next  100  houra  TIS  after  die 
effective  date  of  this  AD,  mdess 
accomplished  per  the  instructions  in 
paragraph  (a)(2)  of  this  AD.  modify  the 
airplane  by  installing  ttie  seat  reinforcement 
kit  as  specified  by  Christen  Industries  bic 
Service  Bulletin  Na  2.  dated  )uty  2S,  1090. 
The  inspectians  rei|ured  by  paragraph  (a)  of 
this  AD  are  no  longer  required  when  tiw 
airplane  has  been  modified  with  tbe  seat 
reinforcement  kit 

(c)  Airplanes  may  be  flowm  in  accordance 
with  FAR  21.197  to  a  location  where  the  Ail 
may  be  accompiiahed 

(d)  An  alternate  method  of  compliance  or 
acQustment  of  the  initial  or  repetitive 
compliance  times,  wiiich  provides  an 
equivalent  level  of  safety,  may  be  approved 
by  the  Manager;  Denver  Aircrrit  Certifisaiion 
Field  Office,  FAA,  Northwest  Mountain 
Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Denver  Ancraft  Certifkatimi  Field 
OfRce. 

All  persons  affected  by  diis  dicectiwe 
may  obtain  copies  of  die  document 
referred  to  herein  upon  request  to 
Christen  Industries.  Inc..  P.O.  Box  547. 
Afton,  Wyoming  83110,  Telephone  (307) 
886-3151,  or  may  examine  thia  document 
at  die  FAA.  Central  Re^on,  Office  of  dw 
Assistant  Clnef  Coansel,  Room  1568. 801 
E.  12th  Sfreet  Kansas  City,  Mfosoori 
64106. 

This  amendment  becomes  effective  on 
October  15. 1990. 

issued  in  Kansas  Qty,.l4iaseuri.  e» 
September  7, 1900. 
Barry  D.  degsBaas. 
Manager,  Small  Aitpbute  Duwvltmitgi 
Aiteraft  CertificatiamSenucm. 

(FR  Dec  90-21841  Filed  9-14-flOc  8s4S  amf 
I  cooc  ww-is-a 
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AirworttUnew  Dbodhm;  llcOonMl 
DooglM  Modal  DC<-10-40  S«iM 
AlrplanM  EqulppMl  \Mllk  EnfilMO 
InaUdtod  m  Accordiaa  WNh  ROUP 
SupplemenM  Typo  Certfffcalo  (STO 
SA3t39WE 

agency:  Federal  Aviation 
Administratfan  (FAA),  DOT. 

action:  Final  rule. ' 

summary:  This  amendment  ade^its  a 
new  airwordiiness  directive  (AD)., 
applicable  to  all  McDonnell  Douglas 
Model  DC-KMO  series  airplanes 
equipped  with  engines  installed  in 
accordance  with  Rohr  Supplemental 
Type  Certificate  (STC)  SA3139WE. 
which  requires  the  inspecdon  and 
replacement  of  the  Rohr  Common 
Nacelle  Syston  (CNS)  forward  engine 
mount  cross  beam  with  an  improved 
part.  This  amendment  is  prompted  by  a 
report  of  a  flaw  found  during  routine 
maintenance,  which  has  been  attributed 
to  a  forging  lap  flaw  and  improper  heat 
treatment  This  comfition.  if  not 
corrected,  could  Basalt  m  the  loss  of 
stnictitfal  inte^^  of  the  CNS  forward 
engine  nnount  cross  beam. 
EFFECTIVE  DATE:  October  22, 1990. 
addresses:  The  appUcabie  service 
information  may  be  obtained  from  Rohr 
Industries,  Inc  P.O.  Box  878,  Cbula 
Vista,  California  92012.  TWs  information 
may  be  examined  af  the  FAA, 
Northwest  Mountain  Regitm.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California. 
FOR  FURTHER  MFORMATIOK  CONTACT. 

Ms.  Dorenda  Baker,  Aerospace 
Engineer.  Los  Angeles  Aircraft 
Certification  Office,  Airframe  Branch 
(ANM-12QL).  FAA,  Northwest  MounUin 
Region,  Transport  Airplane  Directorate, 
3229  East  Spcins  Street.  Long  Beach, 
California  90806-2425;  telephone  ^33} 
988-6231. 

SUPPLEMENTARY  INFORMATIONC  A 
proposal  to  amend  part  30  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthmess"  directive,  applicable  to 
McDonnell  Doxiglas  Modlri  DC-IO-W 
series  airplanes,  adrich  requires  the 
inspecdon  and  replacement  of  the  Rohr 
Common  Nacelle  System  (CNS):  forward 
engine  mount  cross  beam  with  an 
imnroved  part,  was  published  in  the 
Federal  Register  on  June  Zl.  1990(55  FR 
25316). 


interested  persons  have  been  afforded 
an  opportmrity  to  participate  in  die 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  sole  commenter.  the  Air 
Transport  Associatioa  (ATA)  of 
America,  fully  supported  the  proposed 
rule. 

Paragra^  C  of  the  final  rale  has  been 
revised  to  qiedfy  the  cmrent  procedure 
for  submitting  requests  for  approval  of 
an  alternate  means  of  compUance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  This  change  will  neidwr 
increase  the  economic  burden  on  any 
operator,  nor  increase  the  scope  of  the 
ride. 

There  are  approximately  20  Model 
DC-llMO  series  airplanes  of  the 
affected  design  in  the  worldwide  fleeL 
Currently,  there  aie  no  airplanes  of  this 
model  and  desi^  on  die  US.  re^ster; 
therefore,  there  weuld  be  no  cost  impact 
of  this  AO  on  U^  <qierators.  However. 
should  an  affected  airplane  be  placed  on 
the  U.S.  register  in  the  future,  it  would 
require  approximately  5.2  manhours  to 
accomplisfa  the  required  actions,  at  an 
average  labor  charge  of  $40  per 
manhour.  Required  parts  would  be 
supplied  by  Rohr  Industries  at  no  chai^ 
to  operators.  Based  <hi  diese  figures  the 
total  cost  iaipact  of  diis  AD  would  be 
$208  per  airplane. 

Hie  regulations  adopted  herein  woidd 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenuaent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  snfiicteftt  Cederaltsm  inqriications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Ragdatory  Policies  and 
Procedures  (44  FR  11034.  February  2Bi, 
1979);  and  (3|  if  pMmulgated.  wiU  not 
have  a  significant  economic  imimct 
positive  or  aegative.  oa  a  substantial 
number  of  small  entities  wider  the 
criteria  of  the  Regaiatoiy  Flexibility  Act 
A  fkial  evahution  has  been  prepared  for 
this  action  aad  is  oontained  in  die 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 
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Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  die  authority 
delegated  to  me  by  the  Admbiistrator. 
the  Federal  Aviation  Administration 
amends  part  30  of  die  Federal  Aviatkm 
Regulations  as  foBowa: 

PAflT39-(AIIEtfDED] 

1.  The  authority  dtatioa  for  part  30 
oontinaes  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1«9; 
49  U.S.C  109(g)  (Revised  Pub.  L  97-449, 
laauaiy  12. 1983):  and  14  CFR  UM. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McOannaH  Doiiglar  Applies  to  all  Modd 
DC-1&-40  series  airi^aes  equipped  with 
engines  installed  in  accordance  with 
Rohr  STC  SA3138WE.  certificated  in  any 
category.  Compliance  required  as 
faidicaled,  unless  previoBsiy 
aocon>|riisfaed. 
To  prevent  tiie  loss  of  stnictaral  integrity  of 
the  Rohr  CoramaD  Naeelie  System  (CI^ 
forward  engine  mount  cross  beaot 
accomplish  the  following: 

A  Prior  to  the  accumulatioR  of  VOJOOfi 
c)-cles  or  within  1,500  cycles  after  the 
effective  date  of  this  amendment  whichever 
occurs  later,  inspect  and  revroric  the  CNS 
forward  engine  nowM  cross  beam,  Rohr  pert 
number  196-0328-1  or  19e-032l»-aot  and 
replace,  aa  specified  below,  in  accordance 
%vith  Rofar  Alert  Service  Bulletin  Na  MDG- 
CNS  A71-33,  Revision  1.  dated  April  27. 19B8. 

1.  If  no  cracks  are  foiuid  and  the  hardness 
is  eqnal  to  or  greater  than  ClO  on  the 
Rockwell  hardness  scale, 

a.  Witliixi  3,000  cycles  after  the  initial 
inspection,  and  thereafter  at  intervals  not  to 
excseed  2.000  cycles,  condnct  repetitive 
magnetic  particle  inspections  in  accordance 
with  Rohr  Alert  Service  Bulletin  MDC-CNS 
A71-33.  Revision  1.  dated  April  27.  UMB.  and 

b.  Prior  to  the  accumulation  of  35,000  cycles 
on  the  part,  remove  the  CNS  forward  engine 
mount  cross  beam,  Roir  part  mmibcr  19^ 
032fr-l  or  196-0329^801.  and  replace  it  with 
Rohr  part  oamber  196-1300-501.  in 
accordance  with  Rohr  Service  Bulletin  No. 
MDC-CNS  71-33.  dated  July  25, 1988. 

2.  If  a  crack  is  found  or  tbe  hardness  is 
below  C40  on  the  Rockwell  hardness  scale, 
prior  to  further  fli^t  remove  the  CNS 
forward  engine  mount  cross  beam.  Rohr  part 
number  196-0321^1  or  196-0328-SOl,  and 
replace  it  wilii  Rohr  part  number  196-1300- 
501.  in  «ocordanoe  with  Rofar  Service  BuHetia 
No.  MDC-CNS  7V^3.  dated  ]aty  25, 198a 

B.  The  CNS  forward  engine  mount  cross 
beam,  Rohr  part  number  1S6-1300-601.  is  life 
limited  and  must  be  replaced  prior  to  the 
aecnmilalion  of  46.667  cycles  on  the  part. 

C.  An  altemate  means  of  coniplianoe  or 
adjustment  of  the  compliance  time,  wiudi 


provides  an  aoc^taUa  tevel  of  aofaly.  majr 
be  used  whea  approved  )]y  dw  Maa^psr.  Los 
Angsles  Aircraft  Certification  Ottce,  FAA. 
North%vest  Mooatain  Region. 

NotK  Ibe  revest  should  be  sobmitled 
direcdy  to  the  Maoaget.  Los  Angeles  ACQ. 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  pf).  llie  PI  wiU  Then 
forward  comments  or  concurrence  to  the  Los 
Angeles  AGO. 

D.  Special  ffigfit  permits  may  be  issoed  in 
aocordance  with  FAR  Zl.Wf  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AH  persons  affected  by  this  directire 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
mannfacturer  may  obtain  copies  upon 
request  to  Rohr  Industries,  Inc.,  P.O.  Box 
878,  Chnia  Vista,  California  92012.  These 
documents  may  be  examined  at  the 
FAA,  Nortiiwest  Mountain  Region, 
Transport  Airplane  Directorate,  1001 
Lind  Avenue  SW.,  Renton.  Washington, 
or  at  the  Los  ^igetes  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  Cahfomia. 

This  ammdment  becomes  effective 
October  22, 1990. 

Issued  in  Renton,  Washington,  on 
September  6, 1990. 
DaneD  Af .  Pederaon. 
Acting  Manager.  Transport  Airplaae 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  90-21846  Filed»-14-«ft  MS  am) 
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14  CFR  Part  39 
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39-67341 


DouglM  Modal  OC-fF,  -CIF, 
-63F.  -71F,  -72F,  and  -FSF 


AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
AcnoH!  Final  mle. 

SUMMANV:  lids  aoiendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes,  which 
requires  torque  testing  of  the  cargo  door 
latch  spool  fitting  attach  bolts,  and 
retorquing  or  replaoement  of  the  bolts,  if 
necessary.  Tliis  amendmeat  is  proaipted 
by  a  report  of  broken  latch  spoiri  fitting 
attach  bolts  foand  on  a  Model  DC-0 
series  airplane.  This  oonditioa  if  not 
corrected,  could  result  in  inadvertent 
opening  of  the  main  casgo  door  in  flight, 
and  subsequently  lead  to  loss  of 
pressurization  and  reduced 
coniroUabihty  of  the  airplane. 
EFFECTWS  OKVX:  October  1.  isea 
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:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California  90846- 
0001.  Attention:  Business  Unit  Manager, 
Technical  Publications.  Cl-HDR  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street,  Long 
Beach,  California. 

FON  FUimWI  INFORMATtON  CONTACT. 

John  Cecil.  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office, 
ANM-122L.  FAA,  Northwest  Mountain 
Region.  3229  East  Spring  Street.  Long 
Beach,  California  90606-2425;  telephone 
(213)  988-5322. 

SUPPLEMENTARY  INFORMATION:  On 
August  3. 1990,  the  FAA  issued 
telegraphic  AD  T90-16-51,  applicable  to 
McDonneU  Douglas  Model  DC-9  series 
airplanes,  which  requires  a  one-time 
torque  test  of  cargo  door  spool  fitting 
attach  bolts,  and  retorquing  or 
replacement  of  the  bolts,  if  necessary. 
The  torque  test  ensures  the  security  of 
the  latch  spool  fitting  to  the  door  jamb. 
That  action  was  prompted  by  a  report  of 
a  broken  cargo  door  latch  spool  fitting 
attach  bolt  found  on  a  Model  DC-O 
series  airplane.  A  torque  check  of  the 
remaining  bolts  on  that  airplane 
revealed  that  5  out  of  28  bolts  were 
broken.  Failure  of  the  bolts  is  attributed 
to  stress  corrosion.  The  attach  bolts  on 
the  Model  DC-8  are  essentially  the  same 
as  on  the  Model  DC-9;  thus,  the  same 
fwtential  for  failure  exists  for  the  Model 
DC-6.  This  condition,  if  not  corrected, 
could  result  in  inadvertent  opening  of 
the  main  cargo  door  in  flight,  and 
subsequently  lead  to  loss  of 
pressurization  and  controllability  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  52- 
82.  Revision  2.  dated  January  22, 1990, 
which  describes  procedures  for  torque 
testing  of  the  upper  cargo  door  latch 
spool  fitting  attach  bolts,  and  retorquing 
or  replacement  of  the  bolts,  as 
necessary. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type 'design,  this  AD  requires  a  one-time 
torque  test  of  the  cargo  door  latch  spool 
fitting  attach  bolts,  and  retorquing  or 
replacement  of  the  bolts,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 


amendment  effective  in  less  than  30 
days. 

This  is  considered  interim  action.  The 
FAA  may  consider  further  rulemaking  to 
require  additional  corrective  action  to 
ensure  that  Model  DC-8  cargo  door 
latch  spool  fitting  attach  bolts  will  not 
fail  due  to  stress  corrosion. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  28. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
si^uficant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  die  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AmMNltd] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Applies  to  all  McDonnell 
Douglas  Model  DC-8F,  -61F.  -62F,  -63F, 
-7lF,  -72F.  and  -73F  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated. 
To  prevent  inadvertent  opening  of  the  main 
cargo  door  in  flight  a  condition  which  could 
result  in  loss  of  pressurization  and  control  of 
the  aircraft.  accompUsh  the  following: 

A.  Except  as  provided  in  paragraph  B.  of 
this  AD,  within  14  calendar  days  after  the 
effective  date  of  this  AD,  unless  previously 
accomplished  within  the  last  30  days,  remove 
sealant  in  accordance  with  Figure  1,  Step  2. 
and  perform  the  torque  test  on  the  cargo  door 
latch  spool  fitting  attach  bolts,  in  accordance 
with  the  Accomplishment  Instructions  for 
Group  1,  Phase  1,  of  McDonnell  Douglas  DC- 
8  Service  Bulletin  52-82,  Revision  2,  dated 
January  22. 1990. 

Note:  The  requirements  of  this  AD  are 
applicable  to  all  Model  DG-8F  series 
airplanes,  regardless  of  effectivity  as 
specified  in  the  McDonnell  Douglas  Service 
Bulletin. 

1.  If  a  boll  breaks,  prior  to  further  flight, 
replace  it  with  a  new  bolt  and  seal  in 
accordance  with  Figure  1  of  the  Service 
Bulletin. 

2.  If  a  boh  passes  the  torque  test,  prior  to 
further  flight,  retorque  the  bolt  and  seal  in 
accordance  with  the  Accomplishment 
Instructions  for  Group  1.  Phase  1,  of  the 
Service  Bulletin. 

B.  The  test  required  by  paragraph  A.  of  this 
AD  is  not  required  for  Inconel  bolts,  part 
numbers  RA2102ft-7-23,  77711-7-24,  and 
3D0031-7-24. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  for 
the  accomplishment  of  the  requirements  of 
this  AD.  ^ 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  AGO. 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  AGO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  P.O.  Box  1771.  Long  Beach. 
California  90846-0001.  Attention: 
Business  Unit  Manager.  Technical 
Publications.  Cl-HDR  (54-60).  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street.  Long 
Beach.  California. 


This  amendment  becomes  effective 
October  1. 1990. 

Issued  in  Rentoa  Wariiington,  on 
September  fi.  1990. 

Lsray  A  Keith, 

Manager,  Transport  Airplaae  Directorate, 
Aircraft  Certification  Serrice. 

[FR  Doc.  90-21843  PHed  9-14-90;  8:45  am] 
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Airworthiness  Directives;  McDonneU 
OoNfllM  Model  OC-'mSerfes 
Airplanes,  Menutactuiei's  SeiW 
Fuselage  Numbers  1  Tlifough  979 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
;  Pinal  rule. 


summary:  This  amendment  adopts  a 
new  airwordiiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Motlel 
DC-10  series  airplanes,  which  requires 
torque  testing  of  the  cacgo  door  latch 
spool  fitting  attach  bolts,  and  retorquing 
or  replacement  of  the  bolts,  if  necessary. 
This  amendment  is  prompted  by  a  report 
of  broken  latch  spool  fitting  attach  b^ts 
found  (m  a  Model  DC-9  series  airplane. 
This  condition,  if  not  corrected,  conld 
result  in  inadvertent  opening  of  a  cargo 
"  door  in  flight,  and  subsequently  lead  to 
loss  of  pressurization  and  reduced 
controllability  of  the  airplane. 
EFFEcnvE  date:  October  1, 199a 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90646- 
0001,  Attention:  Business  Unit  Manager 
Tedmical  Publications.  Cl-HINl  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW«  Renton.  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street  Long 
Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACR 
Ms.  Dorenda  Baker.  Aerospace 
Engineer.  Los  Angeles  Aircraft 
Certification  Office,  ANM-121L.  FAA. 
Northwest  Mountain  Region.  3229  East 
Spring  Street.  Long  Beadu  California 
90806-2425:  telephone  (213)  988-^231. 
SUPPLEMENTARY  INFORMATION:  On 
August  3, 1990,  the  FAA  issued 
telegraphic  AD  T90-16-51,  applicable  to 
McDonnell  Douglas  Model  DC-9  series 
airplanes,  which  requires  a  one-time 
torque  test  of  cargo  door  spool  fitting 
attach  bolts,  and  retorquing  or 
replacement  of  the  bolts,  if  necessary. 


The  torque  test  ensures  tbe  security  of 

the  latch  spool  fitting  to  the  door  'yutia. 
That  action  was  prompted  by  a  report  of 
a  broken  cargo  door  latch  spool  fitting 
attach  bolt  found  on  a  Model  DC-9 
series  aii^ane.  A  torque  check  of  the 
remaining  bolts  on  the  airplane  revealed 
that  5  out  of  28  bolts  were  broken. 
Failure  of  the  bolts  is  attributed  to  stress 
corrosion.  The  attach  bolts  on  the  Model 
DC-10  are  essentially  the  same  as  on 
the  Model  DC-9;  thus,  the  same 
potential  for  failure  exists  on  the  Model 
DC-10.  This  condition,  if  not  connected, 
could  residt  in  inadvertent  opening  of  a 
cargo  door  in  flight,  and  subsequently 
lead  to  loss  of  pressurization  and 
reduced  controiUability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  52- 
183.  Revision  2.  dated  April  15. 1981. 
which  describes  procedures  for  torque 
testing  of  the  upper  uogo  door  latch 
spool  fitting  attach  bolts,  and  retorquing 
or  replacement  of  the  bolts,  as 
neoessaiy. 

Since  diis  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  a  one-time 
torque  check  of  the  cargo  door  latch 
spool  fitting  attach  bolts,  and  retorquing 
or  replacement  of  the  bolts,  if  necessary, 
in  accordance  with  the  service  bulletin 
previously  described. 

The  compliance  time  for  die 
accomplishment  of  the  torque  check 
required  by  this  AD  action  differs  from 
that  for  AD  T90-16-51:  Operators  of 
Model  DG-10  series  airplanes  are 
required  to  perftmn  the  torque  chedc 
within  30  days  after  the  effective  date  of 
the  rule,  whereas  operators  (rf  Model 
DC-9  series  airplanes  are  required  (by 
AD  T90-16-51)  to  perform  the  torque 
dieck  within  14  days.  The  FAA  has 
determined  that  the  30-day  complianoe 
time  for  this  action  is  appropriate 
because: 

a.  Interim  safety  measures  currendy 
exist.  AD  81-02-07,  Amenthnent  39- 
4021,  issued  in  1961.  requires  infection, 
lubrication,  and  sealing  of  the  attach 
bolts.  There  have  been  no  reports  of 
failed  attach  bohs  on  Model  DC-10 
series  airplanes  since  the  issuance  of 
that  AD. 

b.  Thirty  days  will  allow  sufficient 
time  for  the  orderiy  inspection  of  the 
U.S.  fleet  of  Model  DC-lO's.  Each 
airplane  will  require  inspection  of  up  to 
100  bolts.  dq>encling  upon  the  anplane's 
configuration. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


Hus  is  considered  interia  actiea.  The 
FAA  may  coeaider  farther  ndeaaakiat  to 
require  additiaoal  coneUive  acttoa  to 

ensure  Uiat  Modal  DC-10  oaqe  deer 
latch  spool  fittkig  attach  bolts  wfll  nol 
fail  due  to  stress  ooirosion. 

Tin  regulations  adopted  herein  wiB 
not  have  substantial  (firect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibyities  aauQg  the  vaitotis  levds 
of  fovemmeoL  Therefore,  in  aoooidanoe 
widi  Executive  Order  1261Z.  it  is 
determined  that  this  final  refe  doea  Dot 
have  sirfBcimt  tederaljsm  impUcattooa 
to  warrant  the  preparation  of  a 
Federaham  Assesanent 

The  FAA  has  determined  diet  this 
regidation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  Hajor 
imder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  diis  rale  since  the  role  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedares 
(44  FR  11034.  February  2&.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatOTy  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rides  Docket 

List  of  Siib}ectB  to  14  OK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adoiinistrator. 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviations  Regulations  as  follows: 

PART39-IAIIENOEO] 

1.  The  authority  citation  for  pert  99 
continues  to  read  as  follows:  Authority: 
49  use.  1354(a),  1421  and  1423;  40 
U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CTR 11  J». 

§39.13   (AsMndeej 

2.  Section  3aiS  is  amended  by  addiog 
the  foUowing  new  aireroithiness 
directive: 

McDomwB  Doa|^  Applies  to  McOoraMll 
Dooglss  Model  DC— 10  series  eirpianes. 
manufacturer's  fuselage  muabefs  t 
throisli  379.  cetttficaied  Id  anir  catsfOfy. 
Compliance  required  as  todicatcd. 
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To  prevent  inadvertent  opening  of  a  cargo 
door  in  flight,  a  condition  which  could  result 
in  ion  of  presaurization  and  control  of  the 
aircraft  accomplish  the  following: 

A.  Except  as  provided  in  paragraph  B.  of 
this  AD,  within  30  calendar  days  after  the 
effective  date  of  this  AD,  unless  previously 
accomplished  within  the  last  60  days,  remove 
sealant  in  accordance  with  Figure  1,  Step  2. 
and  perform  the  torque  test  on  the  cargo  door 
latch  spool  fitting  attach  bolts,  in  accordance 
with  the  Accomplishment  Instructions  for 
Group  1,  Phase  1,  of  McDonnell  Douglas  DC- 
10  Service  Bulletin  52-183,  Revision  2,  dated 
April  15. 1961  (hereafter  referred  to  as  the 
Service  Bulletin). 

Note:  The  requirements  of  this  AD  are 
applicable  to  Model  DC-10  series  airplanes, 
manufacturer's  fuselage  numbers  1  through 
379.  regardless  of  the  effectivity  as  specified 
in  the  McDonnell  Douglas  Service  Bulletin. 

1.  If  a  bolt  breaks,  prior  to  further  flight, 
replace  it  with  a  new  bolt  and  seal  in 
accordance  with  Figure  1  of  the  Service 
Bulletin. 

2.  If  a  bolt  passes  the  torque  test,  prior  to 
further  flight,  retorque  the  bolt  and  seal  in 
accordance  with  the  Accomplishment 
Instructions  for  Group  1,  Phase  1.  of  the 
Service  Bulletin. 

B.  The  test  required  by  paragraph  A.  of  this 
AD  is  not  required  for  Inconel  bolts,  part 
numbers  RA21028-7. 77711-7,  and  3D0031-7 
(grip  lengths  as  applicable  per  location  as 
specified  in  Figure  1,  sheets  3  and  4,  of  the 
Siiervice  Bulletin). 

C.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  for 
the  accomplishment  of  the  requirements  of 
this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Los  Angeles,  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  P.O.  Box  1771.  Long  Beach, 
California  90846-0001.  Attention: 
Business  Unit  Manager.  Technical 
,  Publications.  Cl-HDR  (54-80).  These 
docimients  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
land  Avenue  SW.,  Renton,  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street.  Long 
Beach.  California. 

This  amendment  becomes  effective 
October  1. 1990. 


Issued  in  Renton,  Washington,  on 
September  a  1990. 
Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  90-21842  Filed  9-14-90;  8:45  am) 
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Coast  Guard 
33  CFR  Part  100 
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Special  Local  Regulations;  City  of  Ft 
Lauderdale,  FL 

AOENCY:  Coast  Guard.  DOT. 

ACnow;  Final  rule. 

SUMMAirr:  Special  Local  Regulations  are 
being  adopted  for  the  Bell  South 
International  Outboard  Grand  I>rix  City 
of  Fort  Lauderdale  Regatta.  The  event 
will  be  held  on  October  6-7. 1990.  from  9 
a.m.  e.d.t.  until  6  p.m.  e.d.t.  October  8. 
1990,  from  9  a.m.  e.d.t.  until  6  p.m.  e.d.t. 
has  been  estabhshed  as  the  rain  date. 
The  regulations  are  needed  to  promote 
the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECnvE  date:  These  regulations  will 
become  effective  on  October  6. 1990,  at 
8:30  a.m.  e.d.t  and  terminate  on  October 
8, 1990,  at  6:30  p.m.  e.d.t. 
roll  FURTHER  INFORMATION  CONTACT: 
ENS  fiiM.  Palermo  (305)  53^-4304. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been  impractical 
as  there  was  insufficient  time  to  publish 
a  proposed  rule  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  DAVID  G.  DICKMAN,  Project 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office,  and  ENS  ANDREA 
PALERMO,  Project  Officer,  USCG 
Group  Miami. 

Discussion  of  Regulations 

The  International  Outboard  Grand 
Prix  and  the  City  of  Fort  Lauderdale's 
Swimming  Hall  of  Fame  will  sponsor  the 
Bell  South  International  Outboard 
Grand  Prix  City  of  Fort  Lauderdale 
Regatta.  The  event  is  a  race  involving 
fifty  (50)  participants  in  outboard 
performance  crafts,  ranging  in  size  from 
15  to  22  feet  with  capabilities  of 
reaching  100  MKi.  The  number  of 
spectator  vessels  is  unknown. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order  ' 
12612,  and  it  has  been  demonstrated 
that  the  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  iPart  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233. 49  CFR  1.46  and 
33  CFR  100.35 

2.  A  temporary  §  100.35-07  39  is  added 
to  read  as  follows: 

S100.3S-0739    B«M South Intamatlonai 
Outlioard  Grand  Prtx  City  of  FL  Lauderdale 
Regatta,  FL 

(a)  Regulated  area.  The  regulated  area 
will  be  all  navigable  waters  of  the 
Intracoastal  Waterway  (ICW),  from 
immediately  north  of  the  Las  Olas 
Bridge  (26-07.8N.  80-22.2W)  proceeding 
north  for  a  distance  of  1000  yards  in  the 
New  River  Sound  to  the  northeast  point 
of  the  Nurmi  Isles. 

\!b)  Special  local  regulations. 

(1)  Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander. 

(2)  All  vessels  in  the  regulated  area 
will  follow  the  directions  of  the  Patrol 
Commander  and  will  proceed  at  no 
more  than  5  MPH  when  passing  the 
regulated  area. 

(3)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
pati^l  vessel  will  be  the  signal  for  any 
non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  date.  These  regulations 
become  effective  on  October  6, 1990, 
from  8:30  a.m.  e.d.t.  and  terminate  on  • 
October  8, 1990.  at  6:30  p.m.  e.d.t 

Dated:  August  17. 1990. 
kobeit  E.  Kiamek. 

Rear  Admiral,  US.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
(FR  Doc.  90-21768  Filed  9-14-90;  8:45  am) 
■nxma  COOC  4tie-i4-ii 


33  CFR  Part  lOa 

[CG07  90-73] 

Special  Local  Regulatione;  City  of  FL 
Lauderdale,  FL 

AQCNCV:  Coast  Guard.  DOT. 
action:  Final  rule. 


r:  Special  Local  Regulations  are 
being  adopted  for  the  City  of  Ft 
Lauderdale  Great  South  Florida  Rubber 
Duckie  Race  m.  The  event  will  be  held 
on  November  10, 1990,  from  12:40  p.m. 
e.d.t  to  1:10  p.m.  e.d.t.  The  regulations 
are  needed  to  promote  the  safety  of  life 
on  navigable  waters  during  the  event 

EFFECTIVE  DATS:  These  regulations  will 
become  effective  on  November  10. 1990, 
at  12:10  p.m.  e.d.t.  and  terminate  on 
November  10. 1900,  at  1:40  p.m.  e.d.t 

FOR  FURTHER  IIMMMATION  CONTACT. 
ENS  A.  Palermo  (305)  535-4304. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been  impractical 
as  there  was  insufficient  time  to  publish 
a  proposed  rule  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafliiig  Infonnation 

The  drafters  of  this  regulation  are 
LCDR  DAVID  G.  DICKMAN.  Project 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office,  and  ENS  ANDREA 
PALERMO,  Project  Officer,  USCG 
Group  Miami. 

Discussion  of  Ragulations 

The  Great  South  Florida  Rubber 
Duckie  Race  III  is  a  release  of  5,000  to 
7.000  rubber  duckies  onto  the  New 
River.  Starting  at  the  Andrews  Avenue 
Bridge,  they  will  be  carried  along  by  the 
river's  current  far  a  distance  of  0.25  Mile 
to  the  finish  line  at  the  Third  Avenue 
Bridge.  The  New  River  bom  the 
Andrews  Avenue  Bridge  to  the  Third 
Avenue  Bridge  will  be  closed  to  all 
vessel  traffic  for  the  event 

Federalism         | 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  demonstrated 
that  the  nUemaking  does  not  have 
sufficient  federalism  impHcations  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment      | 

List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety,  Navigation  (water). 


Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233. 40  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-0706  is 
added  to  read  as  follows: 

9100.35-0706   City  Of  FLLaudanM*  Great 
South  Florida  Rubber  Dudda  Race  ill.  FL 

(a)  Regulated  area.  A  regtilated  area 
is  established  on  the  New  River.  Fort 
Lauderdale,  Florida,  to  include  all  the 
area  from  the  Andrews  Avenue  Bridge 
to  the  Third  Avenue  Bridge. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  is  prohibited 
imless  authorized  by  the  Patrol 
Commander.  After  the  rubber  duckies 
have  been  cleared  from  the  regulated 
area,  all  vessels  may  resume  normal 
operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  date.  These  regulations 
become  effective  on  November  10, 1990. 
from  12:10  p.m.  e.d.t.  and  terminate  on 
November  10, 1990,  at  1:40  pjn.  e.d.t 

Dated:  August  17, 1990. 
Robert  E.  Kramek. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc  90-21760  Filed  9-14-00;  8:45  am] 

I  COM  4S10-14-II 


33  CFR  Part  117 
(CQ07-89-61] 

DrawlNldge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

AOENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 


r.  At  the  request  of  the  City  of 
Vero  Beach,  the  Coast  Guard  is  adding 
regulations  governing  the  Merrill  Barber 
drawbridge  at  Vero  Beach  by  permitting 
the  number  of  openings  to  be  limited 
during  certain  periods.  This  change  is 
being  made  because  vehicular  traffic 
has  increased.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVB  date:  These  regulations 
become  effective  on  October  17. 1990. 


FOR  FURTMR  MPORMATMN  CONTACT: 
Wak  Paskowsky,  (305)  536-4103. 

SUPPLEMBNTARV  INFORMATION;  On 
February  5, 1990.  the  Coast  Guard 
published  a  proposed  rule  (55  FR  37S0) 
concerning  this  amendment  The 
Commander,  Seventh  Coast  Guard 
District  also  published  the  proposal  as  a 
Public  Notice  dated  March  1, 1990.  In 
each  notice  interested  persons  were 
given  until  March  22. 1990.  to  submit 
comments. 

Drafting  Infonnation 

The  drafters  of  these  regulations  are 
Walter ).  Paskowsky,  project  officer^ 
and  LCDR  D.G.  Dickman,  project 
attorney. 

Discussion  of  Comments 

33  comments  were  received.  Most 
expressed  support  for  a  change  to  the 
operating  rules  and  many  contained 
alternate  proposals  such  as  half-hour  or 
hourly  openings.  Two  writers  objected 
to  any  change  to  the  regulation  citing  the 
relatively  small  beach  poptdation  and 
the  potentially  imsafe  holding  area  for 
vessels  south  of  the  bridge.  Many 
commenters  complained  about  the 
actions  of  the  bridgetenders  operating 
the  draw.  These  comments  have  been 
brought  to  the  attention  of  the  bridge 
owner.  The  Coast  Guard  has  carefully 
considered  all  of  the  comments.  No 
additional  information  was  presented  to 
justify  further  change  to  the  proposed 
rule.  The  final  rule  is.  therefore, 
unchanged  from  the  proposed  rule 
published  on  February  5th.  1990. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federal  Assessment 

Economic  Assessment  and  Certification 

These  regidations  are  considered  to 
be  non-major  tmder  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  imder  Department  of 
Transportation  regulatory  policies  and 
procedures.  (44  FR  11034:  February  26. 
1979)  The  economic  impact  has  been 
foimd  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regtUations  exempt  tugs  with  tows.     - 
Since  the  econontic  impact  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 


/  Vior.  55*.  Na  !»  /  Mooday.  September  17>  19»  /  Rnles 
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liak  ai  SMfaiMte  in  3ft  e»  Virt  10 

Bridges. 

RegulatiaBS 

la  oofttMuatioa  of  the  Cangaia^  pact 
117  of  tille  33..  cods  of  Federal 
RegiilatioBS.  iaaiaaaded  as  fallewa: 


0PBMT10H  REOfCJmONS 

1.  Tkt  auikoRty  dtatioa  lor  part  Y17 
continues  to  read  as  follows: 

Authortty:  33  U.&a  IflSi  49  CFR  1.48;  33 
CFR  1.05-l(g). 

2.  Sedia*  tl7.2>I<n)  is  revised  to  read 
as  faSamg: 

{117.261    Adanlic  Intracoasisi  Watanaay 
from  8L  Marys  Rtwer  to  Key  LarQO. 

***** 

(nj  MemJI  Barber  (SR  601  bridge,  mile 
95tSat  Vera  Beach.  The  draw  shall 
open  on  signal,  except  that  froia 
7:45  a.itt.  to9  a.B..  12  aeon  to  1:15  pjB.. 
and  4  p.m.  to  S'JS  p.ai.,  Monday  thr^M^ 
Friday,  except  federal  holidays,  the 
draw  need  open  only  at  S:30  a.m..  1Z30 
p.m.,  and  4:30  p.m.  From  October  1 
through  May  31. from  7 am.  to  6 pjn., 
except  federal  holidays  aod-as  provided 
above,  the  draw  need  open  oaly  on  the 
hoar.  (piarter-boBT,  haK^hoor,  and  tfaree 
quarter-hoot. 

Dated:  Au|ii8t  28. 1990. 
Rob«t  E.  Kmnik, 

Rear  Admuat  US.  Coast  GlKot  Commanded 
Seventh  CoaatCuaid  DtstacL 
|FR  Doc.  flO-21787  Filed  9^14^i0i  •:45  tm) 


DEPARTyEMT  OF  VETERANS 
AFFAIflS 

38CFRPart14 
RM29M-AEtS 

Reoognltfon  of  Organizattons, 
Representatives,  Attorneys,  siid 


AQBiCV:  Departraant  of  Vslenas 

Affairs. 

ACTION:  Fioai  rule. 

tUMMABV:  The  Department  of  Vetacaas 
Afbirs  (VA)  is  fssaiog  foial  re^ilatktts 
to  amend  existing  proceAiraa  and 
requireaients  regacding  accreditatiaa  of 
certain  individuals  as  representatives  of 
claimants  fot  benefits  administersd  Iqr 
VA.  These  asaendments  are  diesigsed  to 
improve  V A's  ahi&ty  la  assure  the 
availabiK^  of  higlh^aality 
represeatatiaa  for  daiaiaatfc 
•PVicaML  owKfe  These  rules  ace 
effective  October  17. 1990. 


FOR  FURTMER  INFORMATtON  COKVACK 
Richard  I.  Hipolit.  Deputy  Assistant 
Generaf  Counsel  SaZ2A].  Department  af 
Veterans  Affairs.  810  Vermont  Avamie 
NW..  Washington.  DC  20420,  (202}  233- 
2440. 

SUFPUEMENTARV  INFORMATION:  On 
December  11, 1980,  VA  published  in  the 
Fedwal  Register  (54  FR  5077Z-73]  two 
pBopose«t  amemfenents  t»  existiiig 
regulations  in  39  CFR  pari  \*.  One 
authorizes  aecreditatioa  as  claim 
representatives  of  individaals  working 
at  least  1,000  hotu^  annually  for 
organizations  recognized  by  VA  to 
represent  veterans'  benefit  claimants. 
The  second  establishes  criteria  foe  the 
accreditation  of  county  veterans'  service 
ofHcers  as  claim  representatives  based 
en  recoBunendation  and  supervision  by 
State  organizations  reco^i^ed  by  VA  to 
represent  veterans'  benefit  claimants. 

VA  received  four  comments  on  these 
rules,  twafrom  State  departments  of 
veterans  affairs  and  two  from  veterans' 
service  organizations.  Three  of  these 
commenters  endorsed  the  rules  as 
proposed. 

One  commenter  opposed  one  aspect 
of  the  proposed  rote,  suggesting  that  the 
requirement  of  at  least  1,000  hours  of 
part-time  ^nployment  for  recognition  as 
a  service  organization  ckiim 
representative  wcnild  timif  partidpation 
by  volunteers  and  certain  part-time 
workers  in  claim  representation  and 
thas  hinder  the  service  organizations  in 
assisting  claimants.  VA  believes  this 
commenter  is  misreading  the 
amendments,  which  spectfically  allow 
accreditation  of  a  cla^  lepresaBtatiire  if 
the  representative  is  "astAer  a  menber 
in  good  strndtngT  of  the  senrica 
organization  "or  a  paid  ensployaeof 
such  organization  woricing  for  it  no  less 
than  1,000  hours  annually"  (emphasis 
added).  Thus,  membershii^iagood 
standing  alone  will  qualify  an  individual 
to  serve  as  a  claim  representative.  Only 
if  accreditation  is  basied  am  employmenl 
will  the  minimuoi  reguitemeot  af  1,000 
hours  of  work  annually  apply. 
Accordingly,  the  amesadment  will  net 
exclude  anyone  currently  eli^Me  for 
accreditation,  but  instead  wii)  expand 
availability  of  representatives  to  aid- in 
veterans*  elauns. 

As  explained  in  the  ^nviakia  to  the 
pff^eaed  rule,  the  rafienale  for  the 
reqtvrement  of  fiitt-twia  emplayaient  has 
been  tikat  the  representative- should  be 
sufficiently  dapendenl  upon 
remuneration  firons  tte  rocepiissd 
organizattan  as  te  aaaui*  aecomtabilfly 
in  the  perferaiancrof  re^MnsiMRiea 
involved  in  the  da«n  process.  However. 
VA  believea  tea*- ten-fufi-time 
empkqrment  does  not  eonnota  lack  of 


accountability  when  the  npEBseatative 
works  a  considerable  number  of  hours 
annually  for  the  recognized  ergmiiat&oa 
and  is  thus  significantly  dependent  upon 
the  organiaatkm  as  a  senrce  of 
livelihood.  Further,  as  the  eemnenter 
noted,  the  past-time  status  of  an 
employee  does  not  insulate  the 
employer  from  responsibMity  lorfte 
employee's  failure  to  perfbra  properly 
the  responsibinties  incident  to  bis  or  her 
position. 

VA  has  ccKicIuded  the  proposed 
amendment  to  authorize  acciedtfation  of 
employees  of  reco^zed  organizations 
working  at  least  1,000  hourauuuaHy 
will  not  undermine  the  purpose  otVA 
regulations  regarding  recopiition  of 
organizations  and  representatfves  to 
assure  that  claimants  for  veterans''-^- 
benefits  receive  qualified,  responstbfe 
representation  in  the  preparatioii, 
presentatioa,  and  fmwecation  of  elaiau. 
This  amendment  is  dierefiare  adbpted 
without  change. 

The  second  proposed  ameodment 
would  set  out  criteria  under  which  a 
State  organizaticm  which  has  been 
recognized  by  VA  to  rqyresent 
elaimanta  could  sedc  acereditation^of 
comity  veterans'  service  officers  as 
representatives,  even  though  suek 
ofHcers  are  sot  em^yed  by  the  State 
organization. The  two  conwnenters on. 
this  amendment  approved  of  VA's 
proposal.  One  commenter  tfd  make 
reference  to  training  af  vohmteer  service 
officers.  The  amendment  estabtishes 
criteria  in  the  regulation  regerdiiv 
adequate  traimng,  testing,  and 
monitoring  of  county  service  afRcers  \» 
assure  quality  represents ti0»af 
veterans'  benefit  claimants.  Further,  the 
regulations  provide  recognized  State 
organizations  with  clear  aisl  uniforBi 
standards  to  ap^  ia  detenanhng^ 
whether  to  eeiitfy  comi^  scrvka 
officers  as  ^aa&iied  te  repcasenl 
claimants.  Altboa^ilwaanalesq^licitly 
stated  in  tike  propaaed  nde^  VA 
contemplated  that  county 
representatives^  as  an  assarance  of 
accountability,  would  be  aafihytm.  ot 
the  ccmoty  geeeminont  Accm«&%l|k  the 
second  amendment  is  adc^tedwitb  a 
minor  change  to  clarify  this  point 

The  Secretary  hereby  certifies  that 
these  regatatinry  anKo^raents  will  not 
have  a  si^Bfknnt  ecaaomic  impact  oo  a 
substantial  nomber  of  smalt  entities  aa 
they  ffi«  defined  in  the  Regatatacp 
Flexibibty  Act  S  U.S.C.  tat-*t2. 
PursMRt  to  &  U.&C  aOBIb);  dHse 
regntatocy  amendmanta  arc  ther^an 
exempt  from  the  initial  and  final 
regulatory-flexibility  analyses 
requirements  of  ffj  603  and  004.  The 
reasan  for  this  ccrtificatioii  is  that  the 


regulatory  amendments  will  have  only  a 
limited,  benefldal  effect  on  claimants 
and  their  representatives. 

These  amended  regulations  do  not 
contain  a  major  rule  as  that  term  is 
defined  by  E.0. 12291,  entitled  Federal 
Regulation.  The  regulations  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  these 
regulations. 

List  of  Subjects  in  38  CFR  Fart  14 

Administrative  practice  and 
procedure.  Claims,  Organization  and 
functions  (Government  Agencies). 
Veterans. 

Approved:  August  9, 1990. 
Edward ).  Dmwtaki. 

Secretary. 

PART  14-lAMENDEDl 

In  38  CFR  Part  14.  Legal  Services, 
General  Counsel,  in  S  14.629(a], 
paragraph  (a)(2)  is  revised,  and  an 
authority  citation  is  added  at  the  end  of 
paragraph  (a),  to  read  as  follows: 

S  14.629    Raqukamants  for  accreditation 
of  rapresentathiea,  agents,  and  atlomeya 


(a)  •  •  • 

'  (2)  Is  either  a  member  in  good 
standing  or  a  paid  employee  of  such 
organization  working  for  it  not  less  than 
1.000  hours  annually;  is  accredited  and 
functioning  as  a  representative  of 
another  recognized  organization;  or,  in 
the  case  of  a  county  veteran's  service 
officer  recommended  by  a  recognized 
State  organization,  meets  the  following 
criteria: 

(i)  Is  a  paid  employee  of  the  county 
working  for  it  not  less  than  1,000  hours 
annually; 

(ii)  Has  successfully  completed  a 
course  of  training  and  an  examination 
which  have  been  approved  by  a  VA 
District  Counsel  within  the  State;  and 

(iii)  Will  receive  either  regular 
supervision  and  monitoring  or  annual 
training  to  assure  continued 
qualification  as  a  representative  in  the 
claim  process;  and 
*        *        *        *        • 

(Recordkeeping  requirements  contained  in 
S  14.629  were  approved  by  the  OfRce  of 
Management  and  Budget  under  OMB  control 
number  2900-0018) 


(Authority:  38  U.S.C  210!  (b)(1)  and  (c)(1)  and 
3402) 

***** 

(FR  Doc  90-21836  Filed  9-14-90;  8:45  am] 
MXNtO  cooc  mo-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 
(FRL-3821-2] 

Radionuclide  NESHAP 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  stay. 

summary:  Today's  action  aimounces  a 
further  180-day  stay,  pending 
reconsideration  and  judicial  review,  of 
subpart  I  of  40  CFR  part  61  ("Subpart  I"). 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Radionuclide  Emissions  from  Facilities 
Licensed  by  Nuclear  Regulatory 
Commission  and  Non-DOE  Federal 
Facilities  (54  FR  51654  December  15. 
1989).  EPA  is  issuing  this  stay  pursuant 
to  the  authority  inherent  to  EPA's 
general  rulemaking  authority  under 
Clean  Air  Act  section  301(a).  42  U.S.C. 
7601(a).  and  also  pursuant  to  section 
10(d)  of  the  Administrative  Procedure 
Act.  5  U.S.C.  705,  which  grants  the 
Administrator  discretion  to  postpone  the 
effective  date  of  Agency  rules  pending 
judicial  review,  which  for  subpart  I  is 
ongoing  in  United  States  Court  of 
Appeals  for  the  DC  Circuit.  This  action 
continues  in  place  the  existing  stay 
originally  granted  by  the  Adcndnistrator 
pursuant  to  Clean  Air  Act  section 
307(d)(7)(B).  42  U.S.C.  7e07(d)(7)(B).  54 
FR  51654  (December  15. 1990).  and 
subsequently  extended  pursuant  to  the 
presently  applicable  authorities  on 
March  15, 1990,  55  FR  10455  (March  21. 
1990),  and  on  July  12, 1990.  55  FR  29205 
(July  18. 1990). 

iFFECnVE  DATES:  Effective  September 
11, 1990,  subpart  I  of  40  CFR  part  61  is 
stayed  until  March  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Fran  Cohen,  Environmental  Standards 
Branch.  Criteria  and  Standards  Division 
(ANR-460),  Office  of  Radiation 
Programs.  Environmental  Protection 
Agency.  Washington  DC  20460.  (202) 
475-0610. 

SUPFLEMENTARV  INFORMATION: 
A.  Background 

On  October  31, 1989,  EPA 
promulgated  under  section  112  of  the 
Clean  Air  Act,  42  U.S.C.  7412,  National 
Emissions  Standards  for  Hazardous  Air 


PoUutanU  ("NESHAPs")  contioIUng. 
radionuclide  emissions  to  the  ambient 
(outdoor)  air  from  several  source 
categories,  including  emissions  fiom 
Licensees  of  the  Nuclear  Regulatory 
Commission  and  Non-DOE  Federal 
Facilities.  This  mie  was  publshed  in  the 
Federal  Register  on  December  15, 1989 
(54  FR  51654;  to  be  codified  at  40  CFR 
part  61.  subpart  I  ("Subpart  I")).  At  Uie 
same  time.  EPA  granted  reconsideration 
of  subpart  L  54  FR  51667-5166a  In  so 
doing.  EPA  established  a  60-day  period 
to  receive  further  information  and 
comment  fiom  the  public  on  these 
issues,  and  also  granted  a  90-day  stay  of 
subpart  I  as  provided  by  Clean  Air  Act 
section  307(d)(7)(B).  42  U.S.C. 
7607(d)(7)(B).  That  stay  expired  on 
March  16, 1990.  On  March  15, 1990,  EPA 
announced  that  it  was  continuing  in 
place  the  existing  stay  for  120  days 
pending  judicial  review  pursuant  to 
section  10(d)  of  the  Administrative 
Procedure  Act  ("APA"),  S  U.S.C.  705.  55 
FR  10455  (March  21, 1990).  On  July  12. 
1990.  EPA  aimounced  that  it  was 
extending  the  existing  stay  60  more  days 
pursuant  to  APA  section  10(d),  and  the 
additional  authority  inherent  to  EPA'e 
general  rulemaking  authority  under 
Clean  Air  Act  section  301(a),  42  U.S.C 
7601(a).  55  FR  29205  (July  18. 1990). 

At  least  11  petitions  for  review,  maie 
pursuant  to  Clean  Air  Act  section  307(b), 
42  U.S.C.  7e07(b),  challenging  EPA's 
radionucUde  NESHAPs  (54  FR  51654 
December  15, 1989)  have  been  filed  with 
the  United  States  Court  of  Appeals  for 
the  DC  Circuit.  Some  of  these  petitions 
take  issue  with  the  rulemaking 
generally,  while  others  are  narrowly 
addressed  to  particular  source 
categories  such  as  subpart  I.  For 
instance,  the  Nuclear  Management  and 
Resources  Council,  Inc.  ("NUMARC) 
has  petitioned  only  insofar  as  the  rules 
apply  to  nuclear  power  plants  and  fuel 
fabrication  facilities  (DC  Circuit  Case 
No.  90-1073),  and  thus  its  petition 
challenges  only  aspects  of  subpart  L  In 
any  event,  all  petitions  have  been 
consolidated  by  the  court,  sua  sponte, 
under  the  head^  FMC  Corp.  v.  EPA. 
No.  90-1057  (DC  Cir.). 

EPA  decided  to  reconsider  subpart  I 
on  the  basis  of  assertions  that  the 
NESHAP  would  conflict  witii  existing 
standards  and  regulations  implemented 
by  the  Nuclear  Regulatory  Commission 
("NRC),  including  those  pertaining  to 
radioisotope  therapies.  See  54  FR  51867- 
51668.  Moreover,  EPA  was  concerned 
with  the  issue,  raised  by  the  Nuclear 
Regulatory  Commission,  whether  the 
NESHAP  provides  sdditional  health 
benefits  or  is  necessary  to  protect  public 
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heaiy»  wHh  a*  amplr  Biai;^  oi  tafcty; 

In  coaditcting  lec— atdenrfi— 
procceitegi.  EPA  ka*  lecMwd 
numeioMft  canaaalft  reiteiitutg  thft  view 
that  reguktiOB  is  aat  necsuarf  in  Ugbt 
of  the  exJMJDg  NBC-iiapieamted 
regHlatory  scKeme.  aad  aaicftiBg  that 
the  Mcocd  does  ast  {uatily  the  addilifOiial 
aiul  abge4y  biirdeiMoaie  regulation 
contemplated  by  the  subpart  I NESUAR 
In  response  to  these  coamenta.  EPA  has 
been  investigating  the  nature  of  these 
facilities,  dieir  interaction  with  NRC, 
and  the  reccHtl  bases  for  the  rule,  as  well 
as  meeting  with  vario^  of  the 
cononenters  to  exchange  infbrmation 
am)  further  expL^  the  reqmremente  of 
subpart  I.  EPA's  investigation  is  active 
and  ongoing,  am)  EPA  anticipates  that  it 
witt  have  infbmafion  sufficient  to  mle 
on  the  psiMHig  pelitiuiis  and  to  concluoe 
reconsideralien  in  an  aABttunel  180 
days. 

B.  Isauanse  of  Stay 

EPA  tadaji  fiB*ar  sCsya;  peKiog 
reconsidentiem  ami  jndkial  leview,  foe 

ign.  theWSMAP  ioainC-LkenaBB* 
and  Noii-DOK  Padsni  PKiUtiea^  49  cm 
part  6*.  labpart  L  Thia  slay  i»  iaauaA 
purauant  ta  the  awthetity  inhcreBt  to 
EPA's  pjwat  mkmrinag  aathority 
under  Clftui  Air  Act  section  aoi(a^  42 
U.SXL  TOOMai  and  alao  pursuant  to 
sectioa  10(d}  oi  the  AdmiaiatEative 
Procadura  Act  r APA").  &  UJ&C  70S. 
which  grants  the  Adninistratoc 
(fiscpetion  to  postpone  the  eSeetive  date 
of  Agency  mies  pentfing  jutficiat  review, 
whidi  for  subpart  I  is  ongoing  in  the 
United  States  Court  of  Appeals  for  the 
DC  Circuit  It  is  intended  to  continue  in 
place  the  stay  initially  issued  by  EPA 
pursuant  to  Clean  Air  Act  section 
30ndW7}(Bl.  42  U.S.C.  7OT7t<nt7K^  on 
December  t5, 1989.  M  PR  51688.  and 
extended  for  180  dtjs  by  subsequent 
stays  issued  on  March  IS,  1990,  and  fvij 
12. 1990;  pnisuaut  to  APA  section  lt)(dj 
and  Clean  Air  Act  section  301(a).  55  PR 
10455  (Mardi  21. 1990)(  K  PR  29206  duty 
18,1990^ 

EM  has  an  ongoing  proceeding  for 
reconsideratioR  of  sabpert  I,  ameoncetf 
on  December  15. 1989^  54  PR  51887- 
SlOBtL  Tkne  pncaedinga  ace  careen^ 
active,  and  IPA  ia  aoaaanihing  aad 
analyaiBg  the  iafuusatiuii  — sai  sary  to 

NBHAP  ia  aeceaaaqr  ta  psatect  laihir 
heaM>  with  a»  aiile  laaigiii  of  aafirty  er 
whether  it  Gonffiets  with  ajiisling  NRC- 
implaaasBlas  lagplaAans.  warn,  le^pnees 
an  additjewal  MP  db^t  t»  coaiptete  faia 
tasic.  Btcaaae  ncaasideiatian  bae  not 
conclwdad  and  no  final  dsciaiae  turn 
been  Bade  by  the  Afaeqr  aa  to  whether 


l»  propose  motftficatioR  to  sahpsrt  I.  md 
given  the  ongoing  judicial  review 
proceedings  on  the  DC  Circuit,  justice 
requires  that  the  stay  af  (he  aficctive 
date  of  subpart  I  be  continued  Cot  180 
days.  EPA  believes  that  most  facilities 
subject  to  this  rule  are  in  compliance 
and  that,  dorng  Ae  short  pcoNodf 
provided  by  this  stay,  their  emiaeians 
are  unlikely  to  increase.  Thus,  granting 
the  stay  would  have  little  ar  no  potcntiai 
to  have  any  adverse  effects  on  public 
health,  and  is  therefore  consistent  wfA 
the  public  interest. 
Dated:  September  la  1990. 

Wiffiam  K.  ReiOy. 

Administrator. 
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ACnOM:  Final  role. 

SUMonr  The  Ejaviiopawnt  ftotection 
Agency  (SA  or  Aganqr^  today  ia 
finaH^Qg  its  deciaion  te  «bay  a  petition 
submitted  by  Allegan  kflctal  HMshing 
Con^an;  (Allegan),  Attegan.  Micbiga«. 
to  axchide  certain  sottd  wastes 
generated  at  its  facility  from  the  liats  of 
hazardoos  wastes  cawtaiwed  in  40  CfR 
201.31  and  281.32.  This  action  responda 
to  a  delisting  petitio*  subnritted  onder 
4a  CFR  280201  whseh  aUows  any  person 
to  petition  the  Administratar  to  modify 
or  Mvake  any  pcoviaion  of  parts  260 
through.  288,  lai,  270.  and  271  of  titfe  40 
of  the  Code  of  Fedesak  Regulations,  and 
under  40  CFR  28022,  which  spedflcatty 
providss  generatofs  the  opportinuty  to 
petitiaa  Ac  Admimstrator  to  exdedte  a 
waste  on  a  "generator-specific^  basis 
froBi  the  hazavdoits  waste  hats. 
This  ralcBaldngfinaliaaa  dw 
proposed  denial  far  Alkiga»*s  petitioned 
wastes  pahlishfd  en  Newember  7. 1880 
(see  54  FR  48737).  The  sfiisct  of  this 
action  is  that  these  wastes  maat 
continue  to  be  handled  aa  hazardeua  in 
accordance  witfi  40  CFR  parts  260 
through  aea  and  the  pen^tting 
standards  of  40  CFR  part  27a 
EFFECTWC  BASSi  Septsahef  17.  lOBO. 
AOOflESSES:  The  public  docket  for  this 
Hnal  rule  is  located  at  the  U.S. 
Environmental  PtolKtkw  Agency.  481 M 
Street  SW.  (roan  Mai27^  Waiiingliai 
DC  20480;^  and  ia  avaibMe  fam  viewiag 
fr8nitaji.to4 


Friday,  ewluding  Fedetat  holidays.  dM 

(2001475-8827' for  apyemlMMntft  Tlie 
reference  number  for  tftis  disdtef  is  "T- 
90-ALDI^Pn»FF*.  The  pebBe  may  copy 
material  ftora  any  regutatety  docket  a*  a 
cost  of  $0.15  per  page. 
FOa  RIRTHill  MFOramTMIK  COKTACn 
For  general  informatioo,  contact  the 
RCRA  Hotfine,  toll  free  at  (800}  424- 
9348,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  nofice, 
contact  Chichang  C^en.  OfRce  of  Solid 
Waste  (OS-3*3).  U.S.  Eovirenmental 
Protection  Agency,  401  M  Street  SVf^ 
Washington,  DC20«W,  (202)382-082. 

SUPPLEMENTARY  INFORMATION: 
1.  Back^enmf 

A.  Authority 

Under  40  CFR  260l20  and  280.22, 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  exdodlng  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  281.32.  Petttfoners 
must  provide  sufficient  in&iUMtion  to 
EPA  to  allow  the  Agency  to  deienrins: 
(1)  That  the  waste  to  be  excluded  is  Re* 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  aad  (2>  that  no  othfr 
hazardous  coostituenta  are  present  in 
the  waste  at  levels  of  eegufatory 
concern. 

B.  Htatory  of  the  Ebiletnakiag 

Allegan  petitioned  the  Agency  for  a 
one-tiaw  upfront  exdoaion  ^r  wastes 
thai  have  aot  yet  been  gen0ate#  bescd 
on  a  bench-scale  waste  treatment 
process  (i.e.,  scaled  down  version  of  a 
proposed  treatment  systeB)b  untieated 
waste  characteriaties.  and  ptoeess 
descriptions.  After  evaktatkig  the 
petition.  EPA  proposed.  «t  Noweaibcr?. 
1989,  to  deny  AHegan's  petition  to 
exskida  its  wastes  from  the  bets  of 
hazardous  waste  under  40  CFR  26k31 
and  201.32  (see  54  £S  4^37). 

This  mknaking  addresses  pabbe 
comments  received  on  the  proposal  and 
finalises  the  proposed  deaaioa  to  deny 
Allegan's  peti^an. 

n.  Disposition  of  Delisting  Petitioa 

A.  Atiegpn  htetai  Fkashing  Canpaajf, 
Allegan,  Micbigan 

1.  Proposed  Denial 

Allegan  Metal  Finiahasg  Ceiapanp 
(Allegan),  located  in  AllegaR  Mkhigaa 
electroplates  carbsn  steel  widsnie 
chloride/zinc  cyanide  on  s  jab  shap^ 
basis.  Allegan  petitioned  the  Agency  for 
a  one-time  upfront  exaimien  of 
wastewater  tteetnest  skdges.  pseaenH)p 
conteinrrf  an-site  in  two  sand  seepage 
lagoons  and  proposed  to  be  physical^ 


and  rhaiairaHyiStabifaad  with  10 
peaoul  fby  wej^t)  radaiiBed  lima 
ADegan's  petitioosd  wastes  are 
preaently  Jiated  in  40  CFR  281^  as  EPA 
Hazardous  Waste  No  F008-> 
"Wastewater  treataient  shidges  bom 
electroplating  operations  except  £x)ra 
the  following  psocesses:  [1}  &d&iric  acid 
anodi^ng  of  akunimun:  (2)  tin  plating  on 
carbon  steel:  {3}  zinc  platiqg  (segregated 
basis)  on  carbon  ste^  (4]  aluounusi  or 
zinc-ahtminum  jdating  on  cation  steel; 
[Si  cleaning/atr^pk\g  associated  mH& 
tin,  zinc  and  alumiaien  ptafiogooB 
caAon  steel;  and  (6)  chemical  etdteg 
and  milling  of  ahiminam".  Tbe  Baled 
constituents  for  EPA  Hazafdoas  Waste 
No.  F006  are  cadmium,  hexavolent 
chromium,  nickel,  end  cyanide 
(complexed)  {see  40  CFR  part  201. 
app«idix  VII). 

In  support  of  its  petition,  Ail«gaa 
subsiitted:  (1)  Partial  descriptioas  of  its 
maouf actotiqg  and  treatraeni  praoeasesi 
including  sdieoatic  diagrasM;  (2)  a 
partial  list  of  raw  materials  (and 
Material  Safety  Data  Sheets  for  afl 
tradename  anteriafs)  used  « iite 
manufacturing  processes;  t3) 
descriptions  of  procedures  for 
stabilizing  the  lagoon  sludges;  {4)  results 
from  total  constitueat  aad  £P  analyses 
on  representatiwe  samples  {beDch-scaie) 
of  the  lime-stabilized  lagoon  sludges;  (5) 
results  from  total  oil  and  grease 
analyses  on  re^esenlaiive  samples 
(bench-scale)  of  the  Usie-stahilized 
lagoon  sludges:  [%)  results  from  the 
characteristics  testing  forignitability 
and  reactivity  on  representative  samples 
(bench-scale)  of  the  Iime-stabitized 
lagoon  sludges,  Including  reactive 
cyanide  and  reactive  sulfide  analyses: 
and  |7)  total  constituent  analyses  tor 
those  constituents  listed  in  40  CFR  281, 
appendix  IX  on  one  sample  of  &e 
redaimed  Hme,  which  is  to  be  used  in 
full-scale  stabilization  nS  the  lagoon 
sludges. 

file  Agency  evolaated  the  infotaoation 
and^malytical  data  proidded  by  AUegaa 
in  support  of  its  petition  and  detennined 
that  the  hazardsas  constituents  found  in 
the  petitioned  wastes  could  pose  a 
threat  to  human  health  aad  the 
environment  ^peoilically,  the  AgencgTs 
evaluation  of  analytical  data  provided 
by  Allegan  iuftcates  that  the  bench- 
scale  lirae-stabilized  lagoon  sludges 
exhibit  concentrations  of  leacha^ 
cadmium  and  lead  that  yield 
compliance-point  ceacentrations 
exceeding  the  Agency's  health-based 
levels  used  indeUstiqgdeeision-Budung. 
The  Agency  usad  its  vertical  and 
horizontal  i^Koad  |VHS)  laadfill  model 
to  evaluate  the  potentiid  aiobility  of  the 
hazardous  inoi(ganic  oonstiliients 


detected  in  the  BP  extnaot  W 
representative  samples  of  Allegan's 
bench-scale  lime-stabilized  l^geon 
sludges.  Based  on  thisev^Mtion.  dte 
AfB^  determiaad  that  AUegan  ladled 
to  substantiate  its  claim  that  tbe 
hazardous  constitoents  (tf  ooncera  will 
not  leach  and  migrate  at  concentrations 
above  the  delisting  health-based  levelsL 
See  54  FR  48737.  November  7. 1989.  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  deny  Allegaa's  petition. 

2.  Agency  Response  to  fiAMc  CommeflAs 

Hie  Agency  received  comments 
regarding  its  decision  to  deny  Allegan's 
petition  from  two  interested  parties. 
Both  of  the  commenters  opposed  the 
Agency's  proposed  denial  decision.  The 
comments  strtmdtted  related  to  the 
following  areas: 

(1]  Characteristic  and  Bsted 
hazardous  wastes;  fZ)  the  Agency's  nse 
of  the  VHS  model  to  evaluate  tie 
petitioned  wastes;  (3)  the  heahfa-based 
levels  used  by  ^ke  Agency  to  evaluate 
the  petitioned  wastes;  (4)  use  of  site- 
specffic  infonnatlon  to  evahiate  the 
petitioned  wastes;  (5)  consideration  of 
post-06DOTiiig  wawe  oisposition;  |8|  the 
completeness  of  ASegan's  petiSon;  (7) 
the  Agency's  delay  in  lite  evaluation  of 
Alegan's  petftion;  ^  lite  efliect  of 
Allegan  peifonning  as  a  job-shop 
eleOtropiater  on  tbe  e^atualjon  of  tfie 
petition;  and  |9)  the  potential  impact  <rf 
the  denial  decision  on  other  FOOO 
generators  sod  small  business 
electroplaters.  The  specific  coouaents 
made  by  the  two  interested  parlies  «id 
the  Agency's  responses  to  them  are 
discussed  beiow. 

Characteristic  and  Listed  Hszardous 
Wastes 

The  first  cosunenter  stated  dtat  tiie 
data  provided  ia  Allegan's  petitioa 
coi^inn  that  the  petitioned  wa^es  pass 
each  of  the  RCRA  dtaraotenslac  teste 
and  are  not  otherwise  hazardous.  Die 
coramenter  thus  believed  that  the 
Agency  shotdd  grant  Allegan's  petifion 
for  its  line-stabUiced  lagoen  sludges. 
This  commeoteralso  believed  Aat  a 
waste  deesMd  hazardous  solely  far 
failing  one  of  the  characteristic  teste 
would  be  su^ect  to  teas  stiutg«tt 
coitfrals  than  those  listed  wastes. 

The  Agency  believes  that  die 
coBuneoter  may  not  fully  reoo^ze  tbe 
difiierence  between  a  waste  that  is 
characteristicsHy  hazardous  «ul  a 
waste  listed  as  hazardous  mder  40CFR 
part  261,  subpart  D.  TIte  EP  toKAcity 
charactehstic  in  particiilar.  was 
deseed  to  brmg  into  (he  RCRA  Subtitk 
C  hazardous  waste  men agosieat  system 
wastes  that  present  a  )wzasd  to  bamaa 
health  due  to  their  ppspensity  to 'teach 


significant  1 
oneiOitewHte  (<>.  i 
of40CFR2BL24).I1w1 
diaracteristic  was  not  desired  to 
identify  those  wastes  that  ateaoi 
hazardous;  ft.  like  the  other 
charaoterislios.  <wes  devefaped  to  i 
the  Agenqr  to  idealWfjf  n  \ 
waste  iby  «  diatindl  1 
punpcrty.  A  waste  to  cteaily  hararrinHS 
due  to  £P  tanidty;  nesHrtwfcns.  ptissiag 
the  £P  toxicity  test  does  not  reflect  tlmt 
a  waste  is  not  iTth^rwisf  herasdwis  Tke 
Agency  estaMriied  oritaria  to  idenCify 
and  "lisT  haaasdens  wastes  ( 
Agenqr4 

be  haxardotts  even  if  ft^  leaoh 
hazaidotts  rinnnthiiwti  rt  ieosbleas 
than  the  EP  toKidtir  ohanderistic 
leweis.  For  example,  %aastes  any  be 
listed  as  hazardous  if,  pursiiaHt  to  the 
criteria  contabted  in  40  CFR  SBLlt. 
these  lesser  oonoentntieas  in 
combination  with  other  Csctors  are 
deemed  to  pose  a  sebstantld  present  or 
potential  thwat  to  haama  health  aad  ibe 
environemnL 

The  Agency  agrees  thai  Ativan's 
petitioned  wastes  amy  not  exii^  the 
characteeistic  of  EP  toxicity  or  other 
characteristics;  however.  Allegaa's 
petitioned  wastes  are  listed  as  P008 
wastes  because  tiwy  oootain  faesardoas 
constitueirts  listed  in  appeodbi  >nB  af  40 
CFR  part  28t  and  thus  the  waste  most 
be  evslusted  for  these  constitoente 
Furthermore,  the  Hazardoos  and  Soiid 
Waste  Amendmente  (HSWAI  of  1984 
require  the  ^ency  to  consider  any 
factors  (iadoding  ndditianal 
constitaettts)  other  tfaao  these  I 
a  waste  was  listed,  if  there  iserea 
to  believe  dmt  such  additionnl  iactors 
could  cause  the  -waste  ts  be  faazatdoas. 
For  the  reasons  stated  in  the  proposed 
denial  (54  iH  48737,  November  7, 1980|. 
the  Agency  believes  that  AUe^a's 
petitJoBsd  wastes  hsve  the  potentisi  to 
harm  human  health  and  the  enviranment 
and  dtua  should  not  be  removed  from 
Subtitle  CceetroL 

The  Agency  notes  tfaaS.  contrary  to  lbs 
commeater's  daim  regaiding  differing 
standards,  aU  waMes  identified  at 
hazardous  under  RCRA  me  sid>ieet  to 
the  same  management  crtteria 
reganlle^  of  whether  the  wastes  are 
characteristics  or  listed  hazardous 
vusates.  Specificaily.  <jbaracteristic  and 
listed  hazardoos  wastes  awst  be 
managed  in  aacoidai»e  with  40  CFR 
part  260  through  268  and  the  permittiAg 
standards  of  40  CFR  part  ITtt.  FactBties 
may  dispose  of  wastes  «s  non- 
hazardous  ody  if  the  arasles  do  net 
exhibit  the  characterisScs  ef  hssardoos 
waste  and  S  Ate  wastes  are  net 
otherwise  hazardoos  (f.eM  listed  as 
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hazardous  under  40  CFR  part  261. 
subpart  D)  unless  they  are  specifically 
excluded  from  RCRA  regulation. 

Agency's  Use  of  the  VHS  Model 

-&th  commenters  challenged  the 
Agency's  use  of  the  VHS  model  for 
various  reasons.  The  first  commenter 
believed  that  the  application  of  the  VHS 
model  unjustly  subjects  Allegan,  a 
generator  of  a  listed  hazardous  waste,  to 
a  more  exacting  standard  [i.e.,  a 
standard  "above  and  beyond  the 
already  accepted  limits  of  the  EP 
toxicity  standard")  than  a  generator 
whose  waste  is  classified  as  hazardous 
solely  because  it  exhibits  one  of  the 
hazardous  waste  characteristics. 
Further,  both  commenters  believed  that 
the  threshold  levels  established  by  the 
Agency  in  conjunction  with  the  VHS 
model  are  inappropriate  and  unfair.  Both 
commenters  noted  that  the  delisting 
health-based  level  for  cadmium  of  0.01 
ppm  is  100  times  more  stringent  than  the 
0>  toxicity  characteristic  level  for 
cadmium  of  1  ppm. 

The  commenter's  concerns  regarding 
the  stringency  of  the  delisting  health- 
based  levels  as  compared  to  the  EP 
toxicity  characteristic  levels  are 
unfounded  because  the  objectives  of  the 
characteristic  and  delisting  regulations 
are  different.  As  stated  previously,  the 
hazardous  waste  characteristics  were 
designed  to  identify  broad  classes  of 
solid  wastes  that  are  clearly  hazardous, 
while  delisting  standards  are  those 
below  which  a  petitioned  waste  is  not 
hazardous.  For  example,  in  accordance 
with  40  CFR  261.24.  a  waste  whose 
extract  concentrations  of  cadmium  are 
equal  to  or  above  the  EP  toxicity 
characteristic  level  for  cadmium  is 
clearly  a  hazardous  waste.  The 
Agency's  delisting  health-based  levels 
(used  in  conjimction  with  various  fate 
and  transport  models,  as  appropriate) 
are  those  levels  which  the  Agency  uses 
to  determine,  on  a  waste-specific  basis, 
whether  a  waste  is  non-hazardous. 
Because  the  delisting  process  was 
established  to  identify  the  potential 
hazards  a  waste  might  present  and 
whether  particular  wastes  should 
remain  subject  to  Subtitle  C  regulation, 
the  Agency  believes  that  its  use  of 
delisting  levels  of  concern  that  are  more 
stringent  than  the  EP  toxicity 
characteristic  levels  is  both  appropriate 
and  fair. 

The  first  commenter  indicated  that, 
although  the  Agency's  decision  to  deny 
Allegan's  petition  is  based,  in  part  on 
leachable  levels  of  cadmium  and  lead, 
the  petitioner  uses  neither  of  these 
constituents  in  the  manufacturing 


processes  generating  the  petitioned 
wastes. 

The  Agency  notes  that  the  total 
constituent  concentrations  of  lead  and 
cadmium  in  the  treated  waste  showed 
levels  as  high  as  210  and  20  ppm 
respectively.  These  data  alone  indicate 
that  lead  and  cadmium  must  be  present 
in  the  manufacturing,  treatment,  or 
stabilization  processes  generating  the 
petitioned  wastes.  For  example,  one 
potential  source  of  the  lead  and 
cadmium  may  be  from  the  reclaimed 
lime  used  in  the  stabilization  process 
which,  for  the  single  sample  collected 
and  analyzed,  had  total  lead  and 
cadmium  levels  of  15  and  4.9  ppm, 
respectively.  Thus,  although  information 
provided  in  the  petition  indicate  that 
lead  and  cadmium  are  not  used  in  the 
manufact\iring  process,  other  sources 
(such  as  the  treatment  and  stabilization 
processes)  may  have  resulted  in  the 
presence  of  these  contamintmts  in  the 
petitioned  wastes  and.  thus,  the  extracts 
of  the  wastes. 

The  first  commenter  did  not  believe 
that  the  Agency  justified  its  use  of  the 
VHS  model  to  evaluate  Allegan's 
petitioned  wastes.  The  commenter 
specifically  questioned  why  the  Agency 
thought  the  VHS  model  was  appropriate 
in  this  case.  The  comment^'  cited  the 
ruling  in  McLouth  Steel  Products  Corp. 
V.  EPA,  838  F.2d  1317  (D.C.  Cir.  1988) 
and  the  Agency  policy  regarding 
application  of  models  addressed  in  53 
FR  21640,  ]une  9, 1988,  as  evidence  of 
inappropriateness  in  the  Agency's 
application  of  the  VHS  model  for 
evaluating  Allegan's  petition. 

The  Agency  disagrees  with  the 
commenter's  belief  that  the  Agency  did 
not  justify  its  use  of  the  VHS  model.  As 
noted  in  the  proposal,  the  Agency 
believes  that  disposal  in  a  landfill  is  the 
most  reasonable  worst-case  scenario  for 
Allegan's  petitioned  wastes  because 
stabilized  wastes  typically  are  disposed 
of  in  land-based  units.  In  fact,  Allegan 
stated  in  its  petition  that  it  plans  to 
dispose  of  its  treated  wastes  at  a 
landfill.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency  proposed  the 
use  of  the  VHS  model  because  this 
model  predicts  the  potential  for  ground- 
water contamination  from  wastes  that 
are  land-disposed.  (The  VHS  model 
accomplishes  this  in  its  consideration  of 
three  basic  steps:  (1)  Generation  of  a 
leachate  from  the  waste,  (2)  migration  of 
the  leachate  to  the  underlying  aquifer, 
and  (3)  migration  of  the  contaminated 
ground  water  in  the  aquifer  to  a  nearby 
receptor  welL)  For  this  reason  the 


Agency  maintains  its  belief  that  the 
VHS  model  is  an  appropriate  evaluation 
tool  for  Allegan's  wastes. 

Furthermore,  using  the  VHS  model  in 
evaluating  Allegan's  petition  is 
consistent  with  the  McLouth  decision. 
The  McLouth  decision  allows  the 
Agency  to  treat  the  model  as  a  non- 
binding  policy  so  long  as  the  Agency 
exercises  discretion  in  individual 
delisting  cases  and  remains  open  to 
challenges  to  its  use.  Subsequent  to  this 
decision,  the  Agency  indicated  in  53  FR 
21640  that  "EPA  will  treat  the  model  as 
non-binding  policy,  will  propose  to 
apply  the  model  where  appropriate,  and 
will  respond  to  comments  challenging 
the  use  of  the  VHS  model  where 
proposed  to  be  applied."  In  this  case,  the 
Agency  considered  the  VHS  model  as 
appropriate  for  use  and  requested 
comments  on  its  use  as  applied  to  the 
evaluation  of  Allegan's  wastes  (see  54 
FR  46737,  November  7, 1989,  proposed 
rulemaking  for  Allegan's  petitioned 
waste). 

The  Health-Based  Levels  Used  by  the 
Agency 

The  second  commenter  stated  that  the 
use  of  a  cadmium  concentration 
threshold  level  of  0.01  ppm  for 
evaluation  of  Allegan's  petitioned 
wastes  was  a  premature  application  of 
EPA  treatment  standards  now  being 
proposed  and  commented  upon  in  the 
Land  Disposal  Restrictions  for  Third 
Scheduled  Wastes  (see  54  FR  48372). 

The  Agency  believes  that  the 
commenter  has  misunderstood  the 
source  of  the  0.01  ppm  level  of  concern 
for  cadmiimi  used  in  the  evaluation  of 
Allegan's  petitioned  wastes.  The 
Agency's  deUsting  level  of  concern  for 
cadmium  is  based  on  the  Maximum 
Contaminant  Level  (MCL)  promulgated 
under  the  Safe  Drinking  Water  Act 
(SDWA).  The  SDWA  requires  EPA  to 
promulgate  National  Primary  Drinking 
Water  Regulations  (NPDWRs)  for 
contaminants  in  drinking  water  which 
may  cause  any  adverse  effect  on  the 
health  of  persons  and  which  are  known 
or  anticipated  to  occur  in  public  water 
systems.  These  NPDWRs  are  to  include 
MCLs.  The  Agency  believes  that  the 
promulgated  MCL  is  an  appropriate 
level  of  concern  for  cadmium  because 
the  major  exposure  route  of  concern  for 
Allegan's  petitioned  wastes  under  a 
landfill  disposal  scenario,  as  stated  in 
the  proposed  rulemaking,  is  the 
ingestion  of  contaminated  ground  water. 
Thus,  the  Agency  notes  that  it  relied  on 
a  promulgated  MCL  for  cadmium,  not  a 
proposed  treatment  standard  from  the 
Land  Disposal  Restrictions,  to  eyaluate 
Allegan's  petitioned  wastes. 


The  first  coauaeaterquectianed 
whether  EPA  had  fnllniifod  aj^irnirislr 
rulemaking  procedures  in  adoptiog  (he 
heaHi-tmsed  leveh  used  In  Its 
evalaattoa  of  Misting  petitions.  Hits 
oonmienter  abo  compared  the  Qjn  mg^ 
heahh-based  levd  directly  with  the  EP 
toxicity  standard  of  l.t)  mg/1  for 
catSmtum.  indicating  that  it  is 
unnecessary,  inconsistent,  and  usSaix  to 
use  the  former  number  to  evaluate 
Allegan^s  wastes  by  applica&>n  of  the 
VHS  model,  as  discussed  ia  the  previous 
section. 

Tlie  Agency  believes  that  apprcquiate 
rulemaking  procedures  were  followed  ia 
adopting  the  heallb-based  levels  used  ia 
the  evaliialian  of  AUegaa's  petitiooed 
wastes.  Although  he^Uth-based  levels 
are  not  promulgated  in  the  delistiag 
regulaiicns,  the  use  of  these  nunUiefs  for 
the  hazardous  constituents  of  oonoem 
for  AUegan's  waste  was  subject  to 
paUic  ooBunect  dtaiog  the  proposed 
rulemakiqg  comnteiA  period  oa  lUs 
delisting  petitfoB.  The  cooaaeoter's 
contentioB  tfiat  ii.  is  impropei  to  toe  the 
health^sed  level  offlin  mg/l  for 
cadmium,  as  aiqiosed  to  die  macfa  bi^ier 
EP  toxicity  standard  of  IjO  mg/I  for  das 
metal,  Bftay  be  due  to  tlw 
mlsunderstaading  of  the  Agencir's 
delisting  evahistion  technique.  The 
Agency  uses  ite  health-based  terels  and 
the  EP  taxicity  standards  for  dffl'erent 
purposes  under  differei^oipcmnstances. 
As  previcusiy  discussed,  if  a  waste  fails 
the  EP  toxicity  test,  it  is 
characteristically  hazardous.  However, 
a  waste  may  stiH  be  hazardous  even  if 
the  IBP  toxidly  test  shows  that  the 
leachable  concen^ations  of  tt»  waste 
do  not  exceed  the  EP  toxicity  standards 
[i.e.  the  maximum  concentrations  of 
contaminants  specified  in  -40  CFR 
261.24}.  In  the  determination  of  the  EP 
toxicity  characteristic  waste  vehtme 
and  Has  aM)biBty  of  fte  haEardeos 
constituents  are  not  coosldeKed.  in 
contrast,  the  health-based  levels  used  ia 
delisting  evaiuatteas  ane  thase  beloar 
which  a  wasle  is  iwt  bazandotts.  This 
deterounation  involves  Ae  use  of  te 
VHS  iBodel  to  pradict  Ike  potential 
hazaid  &ob  the  iagestioa  of 
coalaninaleil  ^roand-water  at  a 
hypodwtic  receptor  areU  (or  conpiiaiice 
point)  located  daw gpadimt  irara  the 
disposal  site.  The  calculated 
coanptia&ce-point  oonoentrafioos  aie 
then  compared  with  the  Agency's 
health-based  levels.  The  Agency's 
evaluation  of  All^anTs  peGtMn  ia  ^A% 
regard  has  been  described  in  4elnl  ia 
the  Noveitiber  7.  tSOt  proposed  nde. 


U*a«fSito-Spedfic 
EwlMto  lbs  ffiilitlid  W; 


to 


lite  first  ccwunenlei  argued  that  the 
Agency  should  evalaate  Allegan's 
petition  wifltout  the  appHcaHon  of  flie 
VHS  inodei  and  should  reily  upon  the 
waste  characteristics  and  site-spedfic 
conditions.  For  example,  the  commenter 
beliei-ed  that  the  Agency  should  have 
considered  yonnd-ivater  monitoring 
data  from  the  lagoons  containing  fte 
raw  wastes  (f.e„  the  petitioned  wastes 
prior  to  Hme  stabilization).  Both 
commentCTs  also  beKeved  'ftat  it  was 
unnecessary  to  apply  the  VHS  model 
wfiid)  has  its  sole  intent  of  fiie 
determination  of  tmcontrolled  waste 
management  because  Allegan  proposed 
to  dispose  of  its  wastes  in  a  controlled 
manner. 

As  addressed  in  the  November  7, 1989 
proposed  rule,  ^e  Agency  believes  it  is 
ina]^aT>pTiate  to  consider  extensive  site- 
specific  feders,  because  a  waste  once 
delist  is  no  longer  sotqect  to  RCRA 
control  and  nay  therefore  be 
transported  to  any  disposal  unit  at  an 
unspecified  location  of  •ordcnown  site 
conditions.  'Hins,  the  Agenq'  considers 
a  reasonable  worst-case  fisposal 
scenario  for  petitioned  wastes  such  as 
Allegan's.  Results  of  ground-water 
monitoring  data  evalvations  are  only 
used  by  dw  Agency  as  a  check  on  the 
reasonable  worst-case  scenario 
perfenned  in  order  to  provide  an 
additionri  level  of  coi^dence  in 
delia^ng  decinons.  In  this  case,  since 
land  disposal  ts  the  most  reasonable 
worst-case  scenario  lor  Allegan's 
wastes,  dre  ^ency  befieves  that  Aie  use 
of  Ae  VHS  model  is  appropriate  as 
previously  discussed. 

h\  addition,  the  Agency  believes  that 
it  would  be  inappropriate  to  evaluate 
die  grotmd-water  monitoring  data 
collected  from  Allegan's  lagoons 
because  the  monitaring  data  would  not 
be  indicative  of  the  impact  of  the  treated 
waste  on  the  anderlying  aquifer. 

Note:  Allc;gaa  was  seekiog  a  aae-&iie 
upfront  «xclutioii  af  lagoon  sludges  treated 
by  a  stabftization  process,  .a  waste  that  if  not 
currently  generated  or  disposed  ot 

Ground-water  aooitorii^  for  the 
original  unit  cantaiau\g  uatreated  wsate 
generally  will  not  premde  vaebA 
infotmatioQ  on  the  potential  ior  the 
treated  waste  to  iaapactgwi— i-wrater 
quality.  Treatoaeot  or  atabifiialioa  is 
expected  to  alter  the  cfaeaHcaU^phyrical 
composilios  of  a  vtaakt  and  (he  aiobibty 
of  waste  oaastitueats:  thus,  a  tfeatod«r 
stafailtzad  waste  is  toheroarrty  <iiSereal 
fnuD  a  waste  ia  its  ontre^ed  farss.  Ibe 
Agency  bcUeves  tiiatfpeiiBd-water 
moBitonng  4AtA  fran  a  unit  used  to 
manage  treated  waste,  if  such  dato  i 


available.  wauM  be  aseM  to  cvstoatiag 
the  kazaidsof  the  tscated  w  striMBaed 
waste.  However,  as  stated  iwtrioaMi^ 
ground-water  meoitoringdata  see  iral 
avaiMIe  lor  ABegan's  ^Moaed 
treated  wastes. 

Fttitlieianuie,  even  !f  the  Agency  were 
to  consider  the  existing  ground-waler 
monitoring  data  coflected  for  Allegan's 
lagoons  in  the  evaluation  of  Annan's 
petition,  the  lack  of  unacceptable 
toxicant  levels  (?.g.,  hazardous 
constituent  concentrations  above 
health-based  levels3  alone  is  not 
sufficient  evidence  to  grant  an 
exclusion.  Ground-water  monitoring 
data  showing  no  contamination  may 
indicate  that  either  contamiaafion  has 
not  yet  occurred  or  has  not  been 
detected,  but  do  not  indicate  whether 
the  waste  will  cause  ground-water 
contamination  in  the  future  at  the  site 
assessed  or  at  other  potential  sites.  In 
addition,  because  wastes  may  be  mowed 
to  a  different  location  lonewing 
exclusion,  the  evaluation  of  ground- 
water monitoring  data  from  the  cuireat 
location  does  not  reflect  the  potential  to 
contaminate  other  sites  which  may  have 
different  hydrqgeological  conditions. 
Therefore,  the  Agency  evaluates 
toxicant  siohility  using  fate  and 
transport  models.  If  the  Agency  believes 
(hat  a  waste  will  leach  unacceptable 
levels  of  hazardous  constituents  under 
reasonable  worst-case  conditions,  tfaea 
the  Agency  may  consider  the  waste 
hazardous  and  subject  to  Subtitle  C 
conL'x>L  even  thou^  celevaat  ^oiaid- 
water  maoitonivg  data  may  oot  indicate 
ground-water  contamioation.  Tbe 
commenter's  viewibat  "this  proposed 
rule  in  i»cX  expressly  recognizes  that 
modeling  is  not  as  accurate  as  actual 
field  data"  appears  to  be  a 
misinterpretatioa  of  the  Agency's 
coosideration  of  gronad-water 
monitoring  data  to  delistiag  dedstons 
described  in  Hue  Noweaibar  7, 1SS9 
proposed  rule.  See  tlw  prapased  rale 
previously  published  to  the  rsdoial 
Register  clarifying  the  Agency's  use  of 
ground-water  data  in  delisting  decisions 
(54  FR  4193eL  Octoberlt.  lan). 

Conndara^n  of  Post-DaEsfiog  Waste 
DisposlfioQ 

Both  commentos  argaed  fhat 
Allegan's  petiiBwi  shouVi  be  graflted 
coariitianai  «^a  snetiagapecdSod  post- 
delisting  refatraswato  nd  dispositiiiHi. 
soEh  as  idltoiate  dtsposol  to  a  boewsed 
MkbigaB  I^V*  il  landfiM. 

The  Agency  beeves  Ihat  it  woaM 
have  been  Inapprepriate  to  evalaate 
Allegaff  s  petitioned  wastes  baaed  on 
Allegan's  totention  to  dispose  of  the 
wastes  to  a  "oontioHed  amniei^^ 
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especially  based  on  a  condition 
specifying  disposal  in  a  Michigan  Type 
II  landfill.  The  Agency  evaluates  all 
delisting  petitions  with  the 
understanding  that,  if  the  petitioned 
waste  is  excluded,  it  will  be  removed 
from  Federal  regulation  as  a  hazardous 
waste. 

Both  commentera  cited  several 
precedents  where  the  Agency  has 
imposed  post-delisting  conditions.  This 
Agency  notes  that,  in  all  precidents 
cited,  those  conditions  were  waste- 
specific  post-delisting  conditions.  For 
example,  the  majority  of  conditional 
exclusions  require  continuous  analysis 
of  the  petitioned  wastes  to  ensure  that 
specified  delisting  levels  are  met. 
Further,  in  all  cases  where  the  Agency 
has  imposed  post-delisting  conditions, 
the  petitioned  wastes  were  still 
evaluated  based  on  a  reasonable  worst- 
case  disposal  scenario,  without 
considering  site-speciHc  conditions. 

The  Agency  further  recognizes  that, 
even  though  Allegan's  closure  plan 
requires  the  designation  of  a  disposal 
facility  acceptable  to  the  Michigan 
Department  of  Natural  Resources 
(MDNR),  the  petitioned  wastes  may  in 
the  future  be  relocated  to  a  disposal  site 
having  different  characteristics.  For  this 
reason,  the  Agency  does  not  believe  that 
delisting  evaluations  should  be  based  on 
the  prediction  or  specification  of  future 
storage  or  disposal  conditions.  Again, 
the  Agency  maintains  that  its 
formulatiein  of  a  delisting  decision  is 
waste  specific,  not  disposal-site  specific. 
As  such,  the  Agency  does  not  believe 
that  it  is  appropriate  to  establish 
conditions  in  a  waste  exclusion  that 
specify  the  disposal  practices  of  any 
petitioned  waste.  The  Agency  believes 
that  the  use  of  a  generic  fate  and 
transport  model,  such  as  the  VHS 
model,  is  appropriate  to  model  a 
reasonable  worst-case  disposal  scenario 
in  the  evaluation  of  Allegan's  petitioned 
wastes.  The  Agency  l>elieves  Uiat  its  use 
of  this  approach  will  ensure  protection 
of  human  health  and  the  environment. 

Petition  Completeness 

Both  conmienters  stated  that  they  did 
nbt  understand  how  Allegan  could  have 
used  the  appropriate  sampling  and 
compositing  protocols,  yet  the  Agency 
stated  that  a  more  complete 
characterization  of  the  petitioned 
wastes  might  have  s^own  the  presence 
of  other  hazardous  constituents. 

In  the  course  of  reviewing  the  petition, 
the  Agency  evaluated  the  sampling  and 
compositing  protocols  utilized  by 
Allegan.  In  Allegan's  first  submittal, 
Allegan  submitted  samples  consisting  of 
samples  only  from  the  south  lagoon 
stabilized  with  lime.  Following  the 


initial  review  of  the  petition,  the  Agency 
1)  requested  tfiat  Allegan  sample  both 
lagoons,  and  2)  specified  that  Allegan 
utilize  appropriate  sampling  and 
compositing  protocols.  Allegan's  second 
round  of  sampling  again  did  not  adhere 
to  appropriate  sampling  and 
compositing  protocols  outlined  by  the 
Agency.  Moreover,  the  two  samples 
analyzed  were  obtained  by  dividing  up 
one  composite  sample  collected  from 
only  one  lagoon.  The  Agency,  therefore, 
requested  Allegan  to  perform  a  third 
round  of  sampling.  The  Agency 
subsequently  determined  that  Allegan 
had  used  the  appropriate  sampling  and 
compositing  protocols  in  its  third  round 
of  sampling. 

As  noted  above,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents]  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  and 
must  present  sufficient  information  for 
the  Agency  to  determine  whether  the 
petitioned  wastes  contain  any 
constituents  at  hazardous  levels.  In  each 
of  the  requests  for  additional 
information  sent  to  Allegan,  the  Agency 
not  only  required  that  appropriate 
sampling  and  compositing  be  used,  but 
also  requested  more  complete 
descriptions  of  the  processes  generating 
the  wastes.  From  a  review  of  the 
Material  Safety  Data  Sheets  (MSDS)  of 
materials  used  in  Allegan's  processes, 
as  well  as  the  ground-water  monitoring 
data  from  the  lagoons  containing  the 
unstabilized  wastes,  it  appeared  that  the 
raw  wastes  may  contain  several 
hazardous  organic  constituents  that 
should  have  been  analyzed  for  in  the 
lime-stabilized  lagoon  sludges.  For 
example,  ground-water  monitoring  data 
submitted  by  Allegan  showed  levels  of 
chloroform  which  exceeded  the  delisting 
health-based  level.  Nevertheless, 
Allegan  did  not  provide  any  analytical 
data  for  chloroform  in  the  lime- 
stabilized  lagoon  sludges.  Allegan's 
submissions  did  not  present  sufficient 
information  to  rule  out  the  possibUity 
that  the  petitioned  wastes  could  be 
contaminated  by  other  hazardous 
constituents.  Therefore,  although 
Allegan  did  utilize  the  appropriate 
sampling  and  compositing  protocols  for 
characterizing  the  petitioned  wastes,  it 
did  not  provide  sufficient  information  to 
show  that  the  wastes  were  not 
hazardous  due  to  the  presence  of  other 
constituents. 


Agency'*  Delay  in  tl»  Evaluation  of 
Allegan's  Petitiaa  - 

The  first  conunenter  argued  that  the 
Agency's  review  of  Allegan's  petition 
extending  over  3V^  years  [i.e.  from  June 
1986  to  November  1989)  is  contrary  to    ' 
the  spirit  of  the  delisting  strategies  and 
procedures  announced  in  the  March  3, 
1988  Federal  Register  notice  (53  FR 
6822).  This  commenter  further  stated 
that  the  Agency's  delay  has  resulted  in 
Allegan  being  faced  with  land  disposal 
restrictions  for  its  wastes. 

First,  the  Agency  disagrees  with  the 
commenter's  claim  that  the  Agency 
caused  the  delay.  As  delineated  before, 
the  Agency  had  provided  sufficient 
opportunities  for  Allegan  to  submit 
needed  data  to  demonstrate  that  the 
petitioned  wastes  were  not  hazardous. 
However,  Allegan  never  completed  its 
petition.  Although  the  Agency  believes  it 
could  have  dismissed  this  petition  based 
on  its  continued  deficiencies  (see  53  FR 
6822),  the  Agency  chose  to  propose  a 
denial  because  the  available 
information  had  provided  sufficient 
basis  for  such  a  decision.  Therefore,  the 
commenter's  claim  is  unfounded.  The 
Agency  believes  that  Allegan's 
incomplete  submissions  were  a  key 
factor  in  any  apparent  delay  in 
processing  Allegan's  petition.  The  first 
commenter  also  felt  that  the  Agency 
should  not  have  imposed  on  April  6, 
1988  "a  6-week  response  period  by 
retroactive  application  of  the  Agency's 
March  3, 1988  dismissal  policy  (53  FR 
6822)  to  this  pre-existing  petition".  The 
Agency  maintains  that  its  review  of 
Allegan's  petition  is  in  compliance  with 
the  announced  delisting  strategies  and 
procedures.  The  March  3, 1988  notice, 
which  was  sent  to  all  petitioners  at  that 
time  (including  Allegan),  clearly 
indicates  that  the  Agency  "is 
announcing  strategies  and  procedures  it 
intends  to  apply  in  reviewing  existing 
and  anticipated  petitions .  .  ."  The 
notice  also  stipulates  that  the  Agency 
may  require  the  petitioners  to  respond  to 
an  information  request  within  6  months, 
and  that  the  Agency  may  also  establish 
a  shorter  time  period  for  the  petitioners 
to  respond  if  the  requested  information 
can  be  prepared  in  less  than  6  months. 
Therefore,  the  Agency  did  not  impose  an 
unreasonable  requirement  on  Allegan's 
petition  as  the  commenter  stated. 

Effect  of  Allegan  Performing  as  a  Job- 
Shop  Electroplater  on  the  Evaluation  of 
the  Petition 

The  second  commenter  believed  that, 
based  on  exclusions  granted  by  EPA  for 
other  F006  wastes,  the  denial  of 
Allegan's  petition  is  an  example  of 


"extraordinarily  exacting  standards"  for 
job-shop  electroplaters  who  submit 
delisting  petitions. 

The  Agency  disagrees  with  the 
conunenter.  Allegan's  petition  was  for 
wastes  contained  in  two  sand  seepage 
lagoons  that  were  to  be  stabilized  with 
lime.  At  the  time  the  lagoons  were 
sampled,  no  additional  wastes  were 
being  added  to  the  lagoons.  In  order  for 
Allegan  to  successfully  petition  for  an 
exclusion,  Allegan  only  needed  to 
provide  samples  representative  of  the 
lime-stabilized  lagoon  sludges  and  not 
of  the  on-going  job-shop  discharges.  The 
sample  collection  and  analysis 
requirements  of  wastes  for  Allegan  were 
identical  to  those  requirements  for  any 
facility  submitting  a  petition  for  a  waste 
contained  in  a  land-based  unit.  The 
sampling  requirements  would  have  been 
the  same  if  Allegan  were  a  captive 
electroplating  operation. 
-     The  commenter's  observation  that 
more  "captive"  F006  wastes  were 
excluded  in  the  past  than  "job-shop" 
F006  wastes  mi^t  reflect  that  job-shop 
wastes  generally  contained  higher 
concentrations  of  hazardous 
constituents  of  concern.  Therefore,  the 
Agency  does  not  believe  that 
"extraordinarily  exacting  standards" 
were  used  to  evaluate  job-shop  petitions 
as  the  commenter  concluded. 

Potential  Impact  of  the  Denial  Decision 
on  F006  Generators  and  Small 
Businesses 

Both  conunenters  indicated  that  they 
felt  that  the  petition  review  process  and 
the  basis  for  the  Agency's  decision  on 
Allegan's  petition  will  liave  a  potential 
impact  on  small  businesses  and 
generators  of  F006  waste.  In  particular, 
the  second  commenter  believed  that  the 
length  of  time  to  review  this  petition 
would  discourage  small  businesses  and 
job  shop  electroplaters  from  initiating 
and  pursuing  a  delisting. 

The  Agency  believes  that  the  decision 
to  deny  AU^an's  petition  will  not  have 
an  adverse  impact  on  small  businesses 
and  generators  of  F006  wastes,  because 
this  rule  affects  only  one  facility  in  one 
industrial  segment.  The  Agency  denied 
Allegan's  petition  based  on  the  presence 
of  significant  leachable  levels  of 
cadmium  and  lead.  Not  all  facilities 
involved  in  electroplating  operations 

"    follow  the  same  procedures  during 
manufacture  of  plated  parts,  nor  do  all 
manage  the  resultant  metal-laden 
plating  rinsewaters  in  the  same  manner. 
For  example,  many  facilities  recover 
chromium  and  nickel,  thereby  reducing 

•    constituent  levels  in  the  plating  wastes. 
Because  of  the  differences  inherent  in 
electroplating  operations,  the  Agency 
does  not  brieve  that  the  decision  to 


deny  Allegan's  petition  will  adversely 
affect  the  broad  category  of 
electroplaters. 

The  Agency  recognizes  that  the 
petition  review  process  in  the  past  has 
been  lengthy  in  some  cases.  However, 
the  length  of  time  required  to  review  a 
petition  is  partially  due  to  the 
submission  of  petitions  that  lack 
information  necessary  to  completely 
support  a  decision,  as  was  the  case  for 
Allegan's  petition.  Incomplete 
information  and  the  iterative  requests 
for  information  significantly  lengthened 
the  time  of  review  for  Allegan's  petition. 
The  Agency  has  implemented  strategies 
and  procedures  to  facilitate  reaching 
more  expeditious  decisions  on  petitions 
(see  53  FR  6822.  March  3. 1988). 
However,  the  length  of  time  necessary 
to  complete  a  delisting  is  also  dictated, 
to  a  large  extent,  by  the  statutory 
requirement  that  EPA  follow  formal 
rulemaking  procedures. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
the  Agency  believes  that  Allegan's 
petitioned  wastes  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying 
Allegan  Metal  FinisMng  Company's 
petition,  for  a  one-time  upfront 
exclusinon  of  its  wastewater  treatment 
sludges  described  in  its  petitions  as  EPA 
Hazardous  Waste  No.  F006  and 
contained  in  its  two  on-site  sand 
seepage  lagoons  at  its  Allegan,  Michigan 
facility.  Consequently,  these  petitioned 
wastes  must  continue  to  be  handled  as 
hazardous  wastes  in  accordance  with  40 
CFR  parts  260  through  268  and  the 
permitting  standards  of  40  CFR  part  270. 

in.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  does  not  change  the 
existing  requirements  for  persons 
generating  hazardous  wastes.  This 
facility  has  been  obligated  to  manage  its 
wastes  as  hazardous  before  and  during 
the  Agency's  review  of  its  petition. 
Because  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this 
denial  should  be  effective  immediately. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately 
under  the  Administrative  Procedure  Act 
pursuant  to  5  USC  553(d). 


IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Anialysis.  The  denial  of  this  petition 
does  not  impose  an  economic  burden  on 
this  facility,  because  prior  to  submission 
and  during  the  review  of  the  petition, 
this  facility  should  have  handled  its 
wastes  as  hazardous.  The  denial  of  this 
petition  means  that  the  petitioner  is  to 
continue  managing  its  wastes  as 
hazardous  in  the  manner  in  which  it  has 
been  doing,  economically  and  otherwise. 
There  is  no  additional  economic  impact, 
therefore,  due  to  today's  rule.  This  rule 
is  not  a  major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  FlexibUity  Ad 

Pursuant  to  tfie  Regulatory  Flexibility 
Act  5  USC  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or  a 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities.  The  facility  included  in  this 
notice  may  constitute  a  small  entity, 
however,  this  rule  only  affects  one 
facility  in  one  industrial  segment  The 
overall  economic  impact  therefore,  on 
small  entities,  is  small.  Accordingly,  I 
hereby  certify  that  this  reguation  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  flexibiHty 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  98-511. 44  USC  3501  et  seg.]  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

Vn.  Ust  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  Disposal  Recycling. 

Authority:  Sec.  3001  RCRA.  42  USC  0921. 
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AflmcvrfinriFonmntBr  Roteetum 

figexKy. 

ACnONTlVitice  of  final  determinatlan  of 

State  of  New  Mfexiao  i^pHcatfon  far 

Final  ApprovaL 


r.  The  State  of  New  Mexico  hat- 
applied  for  final  approval  of  its 
iindemiuwaLateagetHniLptogtani 
under  sufatitls  Lof  tfae-RssoBce 
Cuuaii>«ti>K^mid.H«cavery  Act 
(RCRA).  The  Ban  iioninental  Biotectien 
Agenc^F  (H^  ha»reviawed'  the  New 
Mexico  appkfeatiearaad^detennined. 
subject  tai^biicrafview  andaonment, 
that  the  New  Mexiea  UDdafgrouad 
storage  taqk  pragransatiafies-eil  of  "d* 
reqwuDHBeBtaineaeaaarjK  te  qualify-  for 
final  apptovaL  Hum.  EBA.i8  granting 
approval  to  the- State  te.<»peeate'ita 
program  ladess  adverse-pnblie- comment 
shows  theneed-foafurthec  review;  The 
New  Mcneo  apfdicatienifec  fin^ 
approval  is.  available,  for  public  review 
andccnunenL 

DATCSl  Final  autherizatioBi  for  die  New 
Mexiee  oadcx^ouad  etorage  tank 
program  shalLbtti^eetive  at  tp^a.  on 
NovMBber.lS,  IflOO  unlesa^EPApoiyishee 
a  prior  Ftdsest.W»giat»  actioik 
withdiawingthi*  final  rule.  AH- 
coramoita  on  the  New  Mexteo  final^ 
approval  application  must  be  received 
by  the  claee  otbuainesa  on  October  17. 
12B0. 


:  Copieftof  the  New  Mexico 
final  approval  appUcation  are  available 
during  the  hours  between  8  a.m.  and  5 
p.m.  at  the  fbHowiiig  addresses' for 
inspection  and  coMtingr  Enwronmental 
Improvement  Dtviiien..  Harold  Ruonala 
Baildingi  1190  Si  Francis  Drive;  SmtS: 
Fe.  New  Mexico  87503.  Phones  505/827- 
3982;  U.S,  EPA  Headquarters  Libraiy, 
PM211A.  401  MStreetSW.,  Washington;. 
DC  20460.  niene:  202/382-S028;  and  U.S. 
EPA  Region  &  Library,  1445  lless 
Avenue,  Dallas,  TexaSf  75202.  Phone 
214/655-6755.  Written  comments  should 
be-  sent  to  Progrsni-'  Muiiagar; 
Undergroimd  Storage  Tank  Program.. 
Attention  William  Rhea,  Region  6;  1445 
Ross  /<tvenue,  Dallas,  Texas  7520Z. 
Pbene:  214/  »»4f7». 


New  Mexico  Stetf  Dlugum CMBcea, 
Underground  Storage  Tank-Pvayanv 
Attentian|BBeBiDaBkt  IJ.&  SA^Begion 
6.  Dallas,.  Te9ie»75a02^Mranef^4^6S&- 
675&. 


A.Back90iuid 

Seetfeii  gOOf  of  the  Ruewiice 
Conaeevatisn  and'Rccovery  Act  (RGftft) 
enables  EPA  taappnve  State 
undefgRJumhstbiage  tanicpiDgraiBr  ta 
opanteiB  the  State  in  line  of  the;  Federal 
uaris9ignund:Btoiiagfttbnk  (U8T) 
piqpeauk.  Ta  qo^ify  fbrfinal' 

(1|  fie  "t»lee8<  stringent"  dian  the 
Federal  pragram^aod  {Zi  pRnade-for 
adaipate  eirfdioeracnt  (sectiom  9084(a) 
and90M^  of  RGRA,  42;U3:(1. 
6991c(b)). 

On  September 25, 198Bt  UlerState  of 
New  Mexico  submitted  an  official 
application  for  final  approval.  Prior  to 
its  submission,  the  Slateitf^New  Kfexico 
providad^ut  opportunity-  for  publis. 
notice  and.coimnent  in.  the  development 
of  its  undeii^ouad.  storage  tanlcprog^am 
asJSfipiiredundeE  Si281.50B(b)>'iaie  EPA 
review  of  the  application  determined 
that  pwating  State  repilatinns 
establishing  June  1, 2008.  as  the? 
reQiilatery  deadline  for  upgrading,  of 
existing  undeigroued-storage  tanka 
could  not  befaund  to  be  no  less 
stringent  than  .the  Federal  reqairementa 
found^t  4aCFH  28L31.  Subsequent  to 
nottfication-of  this  finding.  on:MardL9. 
1990.  the  Stale,  fblldwing.a  public 
conunent  period  and  a  public  hearing  on 
the  proposal,  repealed  alL  State  UST 
reydationa  pertaining  to  new  tank 
standards,  general  operating 
requirements,  relea8e<datecti0n..flriease. 
reporting,  response  and  corrective 
actfon;  tank  dosure  andtfinancial 
responsibility.  T^e  State  then  adopted 
by  reference  the  uurn!spundIug.FRleral 
UST  regulationr  which  became  fol^ 
effective  on  July  28, 199P.  On  July  2, 
1990,  EPA  received  an  ameiidetf 
application  fivorthe  Statpreflecting  the 
adoption  of  the  Pedieral  regulationr  by 
reference  aa  State  regulations. 

After  reviewfi^'lbe- amended  New 
Mnrico  appfieatfmr,  I  oomdltide  that  the 
StateVprosranrmeete  all  of  the 
requirementvnecesscuy  to  qualify"  for 
final  approval.  Accordfii^,  the  State  of 
New  RfexiiDirisgrantedffiial  approval  ta 
operate  itaander^awid  sttirage'tank 
program.  The  Slatvof  New^Mexico  new 
has  the*  lespunailiillly  fur  luaiiugiiig 
imderiponiKl  storage  ttamtktRilities 
within  its  borden»aHd  carrytn^out'aU 


aspect»ofdi»V&Tpngram;.12fae9tade 
of  Ne  w  iBttadoo^rias  hair-primaiy- 
enforcement  responsibittty^tlBaigttL 
EPA  retatea^dviighif  trreeadaot 
inspeetleiiB4ndertecd«m^n05iofIICRA 
U.SiC.  tOWd"  and  ty  tak^eBleroement 
actions  under  sectten-flOOV  of  ItCRft 

U.S.C.  eene. 

The  State  of  New  MtowBO' ia  nof 
authorized  tb  operatethe'I56T  i^ogram 
on  Indian  lande  and  this- audierify  will 
remain  with- EPA. 

Comffliuue  VMtb  Exacuthn  OideB  12291 

llieOfficeofKfon^emfflit  and  Budget' 
has  exempted  thia  rule  from  die- 
requirements  of  section  3  of  Executive. 
Order  12291. 

CertifiGatiaB  Undae  the  Raedataty. 
Flexibytt|r/Act 

Pursuant  t0  the  provisi(m»of5U.SC. 
605(b).  I  hereby  certify  thet  diis  approval 
will  nofhave  a  significant  econnmie 
impact  cir  a.substantial  number  of  small 
entitiee.  T^e  ^prorol  effectively 
suspends  die  applicability  of  certain 
Federal '  regululiuiis: 

lisl  of  S«iliiectoin'4ftCFR  Part  2B1 

Administrative  practice  and 
procedme;  Hazardour  materials;  State 
program  approval  Underground  storage 
Tanks. 

Autiority;  TUt  neXee  is-issaed  undwihe 
authority  of  saea.  ZOMtk).  TQOMb),  aiid98M  ofi; 
the  Solid  Waste  Disposal  Act  aa  Hawiutarig. 
U.SXL.6B12(b),  6826. 6974(b). 

Dated:  Au9i8t21v  1090L. 
|oeaWloU% 

ActiagReganalAdmanatrataci 
[FR  Doc  g»-218e5  Filed  »^4;40rac4«  an) 


FEDEm^GOMIIIUNtCJmOlir 
COMIIISSIOIf 


47^CFRPart1' 

(QMtDItt  89-289! 


AQINCVt  Federal  Communications. 

Commissioni. 

ACnoMcBindi' nder  oarrectton. 

StlMiMMKThiadocuraraLcorrects  fr 
final  ruler(55  HI  10148,  May  8..  1900) 
relatingrta  theproeedures  for 
implementation  of  afee  collection 
program  uader-47  ULS£.158  (19^.  The 
final  rule^wereadopted  ta  implement 
chai^eaiB<that  prograift  under  th» 
Orasabua>Badgel.Beoondliation.Act  of 
1989> 
Kt-i^CT  IW  Bllfl»rSiiptBmberl7.  ^90. 


FOR  niRTHBII  INFORMATION  CONTACT: 

Martin  Blumenthal,  Office  of  General 
Counsel,  Federal  Communications 
Commission.  (202)  254-6530. 

In  FR  Doc  90-10157,  published  in  the 
May  8. 1990  Federal  Register  on  page 
19172.  the  amendatory  instruction  20  for 
§  1.1115  is  corrected  to  read  as  follows: 

20.  Section  1.1115  is  amended  by 
removing  paragraphs  (c)(1)  and  (c)(2) 
and  adding  a  new  paragraph  (e)  to  read 
as  follows: 

Federal  Coimunications  Commission. 
Donna  R.  Seamy. 
Secretary. 
[FR  Doc.  90-21613  Filed  9-14-90;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put}<ic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTIIENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  968 

(Docket  Na  AO  FAV  8S-1;  FV-8S-1 10] 
RIN  0S81-AA30 

Seedlees  European  Cucumt>ers  Grown 
In  tlM  United  States;  Secretary's 
Decision  and  Referendum  Order  on 
Proposed  Marlceting  Agreement  and 
Order 

AQCNCV:  Agricultural  Marketing  Service. 
USDA. 

ikcnotc  Proposed  rule  and  referendum 
order. 


r.  This  decision  proposes  a 
marketing  agreement  and  order 
regulating  the  handling  of  seedless 
European  cucumbers,  more  commonly 
known  as  "greenhouse  cucumbers", 
grown  in  the  United  States  and  directs 
that  a  referendum  be  conducted  to 
determine  if  greenhouse  cucumber 
producers  favor  the  proposed  order.  The 
order  would  authorize  the  estabUshment 
of  grade,  size,  quality,  matiirity, 
container  and  pack  regulations  to 
promote  the  quality  and  standardize  the 
pack  of  greeniiouse  cucumbers  shipped 
to  firesh  mariiets.  In  addition,  it  would 
authorize  production  research  and 
marketing  research  and  development 
activities  to  improve  production 
practices,  reduce  costs  and  increase  the 
consumption  of  greenhouse  cucimibers. 
Ckinsumers  would  benefit  by  being 
provided  with  a  reliable  supply  of  good 
quality  product,  and  producers  and 
Bandters  would  benefit  from  the 
resulting  consumer  confidence  and 
increased  acceptance  and  sales  of  the 
product.  The  program  would  be 
administered  by  an  11  member 
committee  consisting  of  7  producers,  3 
handlers  and  a  public  member,  and 
would  be  financed  by  assessments 
levied  on  greenhouse  cucumber 
handlers. 


DATES:  The  referendimi  shall  be 
conducted  from  October  8  to  November 
9. 1990.  The  representative  period  for  the 
purpose  of  the  referendum  herein 
ordered  is  January  1, 1989,  to  December 
31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  447- 
2020. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing— Issued  June  22, 1988,  and 
published  in  the  Federal  Register  on 
June  27, 1988  (53  FR  24070). 
Recommended  Decision  and 
Opportunity  to  File  Written 
Exceptions — ^Issued  September  29, 1989, 
and  published  in  the  Federal  Register  on 
October  11, 1989  (54  FR  41601);  and 
Reopening  and  Extension  of  the  Period 
to  File  Written  Exceptions — Issued 
November  17, 1989,  and  published  in  the 
Federal  Register  on  November  22, 1989 
[54  FR  48252]. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code,  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 
Preliminary  statement-  This  decision 
with  respect  to  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  greenhouse  cucumbers 
grown  in  the  fifty  States  of  the  United 
"States  and  the  District  of  Columbia, 
hereinafter  referred  to  as  the  proposed 
order,  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act,  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 
The  proposed  order  was  formulated 
on  the  record  of  a  public  hearing  held  in 
Sacramento.  California,  on  July  26-28, 
1988.  Notice  of  the  hearing  was 
published  in  the  June  27, 1988,  issue  of 
the  Federal  Register.  The  notice  set  forth 
a  proposed  order  submitted  by  the 
American  Greenhouse  Vegetable 
Growers  Association  (AGVGA)  which 
represents  a  sizable  portion  of  the 
greenhouse  cucumber  industry.  At  the 
hearing,  a  number  of  vvitnesses, 
including  producers,  handlers,  a 
scientific  researcher,  a  consumer,  and 


an  economist  testified  in  support  otthe 
order.  Roponents  emphasized' that 
greenhouse  cucumber  producers  need  a 
marketing  order  if  they  are  tt)  continue 
to  operate  vtabl^  businesses  and  expand 
mafketst  Tlwy  offra«d  ev^denee^ii(I 
support  of  their  position. 

In  general.,  witnesses  testified  that  a 
marketing  order  for  greenhouse 
cucumbers  that  allows  the 
establishment  of  grade,  size,  quality, 
maturity;  container,  and  pack 
regulations  would  improve* th* quality 
and  standardize  the  pack  of  greenhouse 
cucumbers  in  the  marketplace. 
Additionally,  the  proposed  order  would 
enable  the  establishment  of  programs 
and  projects  relating  to  production  and 
marketing  research,  consumer 
education,  promotion,  and  maiket 
development  which  could  result  in 
reduced  costs  and  increased  sales. 

At  the  close  of  the  hearing.  November 
1. 1989,  was  established  as  tiie  date 
post-hearing  briefs  were  due.  One  brief 
was  filed  by  George  H.  Soares  on  behalf 
of  the  AGVGA.  The  brief  in  general 
reaffirmed  the  testimony  presented  at 
the  hearing  in  support  of  the  proposed 
order  with  regard  to  such  issues  as:  (1) 
Industry  support  for  the  proposed  order. 
(2)  the  basis  used  in  formulating  the 
proposed  production  area;  (3)  eligibility 
requirements  for  producers;  (4)  the 
impact  of  the  proposed  order  on  small 
entities;  and  (S)  the  most  appropriate 
method  for  assessing  greenhouse 
cucumbers.  The  brief  was  proposed 
several  amendments  to  the  proposed 
order. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  including  the  brief  filed,  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  on  September 
29, 1989,  filed  with  the  Hearing  Clerk. 
U.S.  Department  of  Agriculture,  a 
Recommended  Decision  providing 
opportunity  to  file  written  exceptions 
thereto  by  November  13, 1989.  The 
period  to  file  written  exceptions  was 
subsequently  reopened  and  extended  to 
December  13, 1989. 

Fourteen  exceptions  were  filed  during 
the  allotted  time  period.  Of  those,  four 
supported  the  establishment  of  the 
proposed  order,  and  concurred  with  the 
findings  and  conclusions  contained  in 
the  Recommended  Decision.  The 
remaining  10  exceptions  objected  to  the 
proposed  order,  or  to  certain  of  its 
provisions.  These  exceptions  are 


discussed  and  ruled  iq>on  in  dds 
document. 

SmaH  business  consideration:  fat 
accordance  with  die  provisions  of  tite 
Regulatory  Flexibifity  Act  (RFAJ  (5 
U.S.C.  601  et.  seq.].  the  Administrator  of 
the  Agricultural  Mariceting  Service  has 
determined  that  this  action  wotUd  not 
have  a  significBnt  economic  impact  on  a 
substantial  number  of  small  entities.    - 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  anntial  receipts  of  less  than 
$500,000.  Small  agricultural  service 
firms,  which  would  include  handlers 
under  th:8  proposed  order,  are  defined 
as  those  with  annual  receipts  of  less 
than  $3.5  million. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  orda 
that  small  btuinesses  wiU  not  be  nnduly 
or  disproportionately  bwrdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  normally  brought 
about  throu^  group  action  of 
essentially  snudl  entities  acting  on  their 
own  behalf.  Tbos,  both  the  RFA  and  the 
Act  are  compatible  with  respect  to  small 
business  entities.  Interested  persons 
were  invited  to  present  evidence  at  the 
hearing  on  the  probable  economic 
impacts  diat  tie  proposed  order  woidd 
have  on  small  businesses.  There  are 
approximately  250  handlers  of 
greenhouse  cucumbers  in  the  United 
States,  with  aO  but  about  20  also  in  the 
business  of  growing  greenhouse 
cucumbers.  During  the  1987-68  season, 
U.S.  production  of  greenhouse 
cucumbers  was  estimated  to  be  about  38 
million  pounds,  or  the  equivalent  of  2.4 
million  16-pound  boxes.  Testimony 
given  at  the  hearing  indicated  that  in 
recent  seasons,  to.b.  prices  averaged 
about  $8.00  per  box,  which  would  yield 
a  total  value  of  about  $19  million.  While 
there  is  a  great  variance  in  size  of 
individual  handler  operations,  most  of 
the  handlers  that  would  be  regulated 
under  the  proposed  order  would  qualify 
88  smaB  businesses  under  SBA's 
definition. 

There  are  between  250  and  3Q0 
greenhouse  ctieumber  producers  in  the 
United  States.  The  largest  greeidiouse 
cucumber  producer  has  22  acres  of 
growing  area,  but  all  ethers  operate 
substantially  smaller  greeidumses.  The 
average  size  of  a  greenhouse  cucumber 
growing  ofieration  is  about  18,500  square 
feet  or  four-tenths  of  an  acre.  With  gross 
annual  receipts  of  $1754)00  to  $258,000' 
per  acre,  the  vast  majority  of  these 
producers  could  a  classified  as  small 
businesses. 


Because  most  greenhouse  cucumber 
producers  and  hanifiers  are  small 
businesses,  a  marketing  order  program 
would  provide  a  necessary  means  for 
the  greenhouse  cucumber  industry  to 
provide  a  unifcmn,  quality  product  to 
consumers  and  expand  noariiets. 

The  proposed  order  would  audiorize  a 
number  of  requirements  that  may  be 
imposed  upon  handlers.  Principal 
requirements  which  could  impact 
handlers  include:  standardized 
container  and  pack  specifications; 
minimum  standards  of  quality  and  size; 
mandatory  inspection:  payment  of 
assessments;  and  associated  reporting 
and  recordkeeping. 

Container  and  pack  specifications 
could  be  used  to  limit  the  types  of 
containers  which  may  be  used  by 
handlers  to  ship  greenhouse  cucumbers, 
and  how  those  greenhouse  cucumbers 
must  be  packed  Quality  and  size 
restrictions  could  be  established  to 
remove  bam  fresh  maiicet  channels  less 
desirable  grades  and  sizes  of 
greenhouse  cuciunbers.  The 
establishment  of  diese  tsrpes  of 
regulations  would  likely  require  the 
mandatory  inspection  of  greenhouse 
cucumbers  destined  for  fresh  maricet 
with  costs  paid  by  handlers.  In  any 
consideration  of  regulatory 
requirements,  the  committee  would  have 
due  consideration  to  the  impacts  those 
requirements  would  hAve  on  small 
businesses  and  report  the  expected 
impacts  to  the  Secretary  and  the 
industry.  In  the  event  it  is  deemed 
necessary  to  provide  relief  from  certain 
requirements,  the  proposed  order 
authorizes  a  number  of  exemptions.  For 
example,  provision  has  been  made  to 
allow  small  quantities  of  greenhouse 
cucumbers  to  be  marketed  without 
regard  to  the  regulatory  requirements 
that  may  be  in  effect  Additionally, 
waivers  from  the  inspection  requirement 
could  be  obtained  when  it  was 
determined  that  inspection  wouM  not  be 
practicable. 

The  proposed  order  would  be 
administered  by  a  committee  of 
peenhouse  cucumber  ^vwers  and 
handlers,  and  all  recommendations  for 
handling  requirements  would  require  the 
review  and  approval  of  the  Secretary. 
The  burden  of  these  regulatory 
requirements  should  not  be  significant 
compared  to  die  benefits  which  should 
accrue  to  the  regulated  businesses.  For 
example,  uniform  pack  and  container 
requirements  should  result  in  cost 
savings  and  reduced  confusion  on  the 
part  of  buyers.  If  lower  quality  and 
smaller  sizes  were  eliminated  bom  fresh 
maricet  chaimels,  demand  for  higher 
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quality  and  preferred  sizes  should 
increase. 

The  program  would  be  financed  by 
assessments  paid  by  greenhouse 
cucumber  handlers.  While  the 
assessment  rate  that  may  be  levied  is 
not  specified  in  the  proposed  order,  it  - 
would  have  to  be  established  at  a  rate 
sufficient  to  generate  adequate  revenue 
te  cover  the  operating  costs  of  a 
national  program  such  as  that  proposed 
herein.  Expenses  would  include 
committee  staff  salaries  and  travel 
expenses  for  committee  members  wad 
staff,  as  well  as  other  administrative 
expenses  relating  to  establishing  and 
equipping  an  office  such  as  rent 
utilities,  postage  and  office  equipment 
Additionally,  assessment  fimds  would 
be  used  to  fund  any  production  research 
projects  and  promotion  activities 
undert^en  by  the  committee  and  te 
establish  and  maintain  an  effective 
program  for  assuring  compliance  with 
program  requirements. 

WMle  the  rate  of  assessment  is  not 
specified  in  the  proposed  order, 
witnesses,  at  the  hearing  indicated  that 
an  assessment  rate  in  the  range  of  V^  to 
1  Vi  cents  per  greenhouse  cucumber 
would  be  an  appropriate  and  acceptable 
amount  to  accomplish  the  purposes  of 
the  proposed  order.  At  these  rates,  the 
estimated  38  million  pounds  of 
greenhouse  cucumbers  produced  in 
1987-88  would  have  generated  total 
assessment  income  of  $1904X10  to 
$570,00a  With  wholesale  prices 
averaging  about  50  cents  per  greenhouse 
cucimiber  (or  approximately  50  cents  per 
pound)  nationwide,  an  assessment  rate 
of  ^  to  iVi  cents  should  not  be 
burdensome  and  should  not  represent  a 
significant  financial  burden  on  handler 
operations.  Further,  the  benefits  of 
reduced  costs  and  increased  sales  that 
should  result  from  the  contemplated 
research  and  promotion  programs 
should  outweigh  assessment  costs. 

The  reporting  and  recordkeeping 
requirements  that  may  be  imposed 
under  the  proposed  order  should  not  be 
burden  on  handler's  businesses  because 
handlers  already  maintain  the  necessary 
types  of  records,  or  could  easily  compile 
them  fiDm  ciurent  records  used  in  the 
normal  operation  of  their  businesses. 
The  reporting  and  recordkeeping 
requirements  that  may  be  established 
under  the  proposed  order  are  likely  to 
be  comparable  to  those  in  effect  under 
similar  marketing  order  programs,  which 
are  not  considered  burdensome  on 
handlers  regulated  under  those  orders. 
Therefore,  die  reporting  and 
recordkeeping  requirements  would  not 
be  expected  to  impose  any  significant 
additional  costs  on  handlers. 
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The  terms  of  the  proposed  order 
should  be- administered  in  an  efficient 
and  economical  manner  in  order  to 
effectuate  the  declared  policy  of  the  Act 
All  entities,  small  and  large,  should  be 
subject  to  minimal  regulatory 
requirements  as  a  result  of  the  proposed 
order. 

In  determining  that  the  proposed  order 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  all  of  the  issues  discussed 
above  were  considered.  The  order 
provisions  have  been  carefully  reviewed 
and  every  effort  has  been  made  to 
minimize  any  unnecessary  costs  or  other 
requirements  on  handlers.  Although  the 
order  may  impose  some  additional  costs 
and  requirements  on  handlers,  it  is 
anticipated  that  the  program  under  the 
proposed  order  would  help  to  increase 
demand  for  greenhouse  cuciunbers. 
Therefore,  any  additional  costs  should 
be  offset  by  the  benefits  derived  from 
expended  markets  and  sales  benefiting 
handlers  and  producers  alike. 
Accordingly,  it  is  determined  that  the 
provisions  of  the  proposed  order  would 
not  have  a  significant  impact  on  small 
handlers  or  producers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  reporting  and  recordkeeping 
provisions  that  may  be  imposed  by  the 
proposed  order  would  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval.  They  would  not 
become  effective  prior  to  OMB  approval. 
Any  requirements  imposed  would  be 
evaluated  against  potential  benefits  to 
be  derived,  and  any  added  burden 
resulting  from  increased  reporting  or 
recordkeeping  would  not  be  significant 
when  compared  to  those  anticipated 
benefits. 

Reporting  and  recordkeeping 
requirements  issued  under  comparable 
marketing  order  programs  impose  an 
average  annual  burden  on  each 
regulated  handler  of  about  one  hour.  It  is 
reasonable  to  expect  that  a  comparable 
burden  may  be  imposed  under  this 
proposed  order  on  the  estimated  250 
handlers  of  greenhouse  cucumbers. 

The  Act  requires  that  prior  to  the 
issuance  of  a  marketing  order,  a 
referendum  be  conducted  of  effected 
producers  to  determine  whether  they 
approve  the  order.  The  ballot  material 
that  will  be  used  in  conducting  the 
referendum  on  this  proposed  marketing 
order  has  been  submitted  to  and 
approved  by  OMB  under  OMB  No.  0581- 
0161.  It  has  been  estimated  that  it  will 
take  an  average  of  10  minutes  for  each 
of  the  approximately  250  greenhouse 
cucumber  producers  to  participate  in  the 
voluntary  referendum  balloting. 
Additionally,  it  has  been  estimated  that 


it  will  take  approximately  5  minutes  for 
each  of  the  250  greenhouse  cucumber 
handlers  to  complete  the  proposed 
marketing  agreement.  And  finally, 
should  the  order  be  approved,  it  has 
been  estimated  that  it  would  take 
approximately  10  minutes  for  each  of 
the  22  committee  member  nominees  to 
complete  a  backgroimd  statement  to 
ascertain  their  eligibility  to  serve  on  the 
Cucumber  Administrative  Committee. 
In  accordance  with  Executive  Order 
12612,  entiUed  "Federalism", 
consideration  has  been  given  as  to 
whether  the  proposed  order  would  have 
substantial  (Urect  effects  on  the  50 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  To  this  end,  notice  of  the 
Department's  intention  to  conduct  a 
hearing  on  the  establishment  of  a 
Federal  marketing  order  program  for 
greenhouse  cucumbers  grown  in  the 
United  States  was  provided  to  all 
governors,  as  well  as  to  the  Mayor  of  the 
District  of  Columbia,  and  to  the 
Commissioners  of  Agricidture  of  all  50 
States.  No  evidence  has  been  received 
indicating  that  the  proposed  order 
would  create  any  burdens,  financial  or 
otherwise,  on  any  of  the  States  or  the 
District  of  Columbia.  Further,  the 
proposed  order  would  cover  all 
greenhouse  cucumbers  grown  in  the  U.S. 
Thus,  any  marketing  orders,  or  their 
equivalent,  authorized  under  State 
statutes  could  not  achieve  the  sai^ 
results  as  an  alternative  to  a  Fedgf  si 
marketing  order  program.  It  is  therefore 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Findings  and  Conclusions 

The  findings  and  conclusions  included 
in  the  discussion  of  the  material  issues 
and  the  rulings  and  general  findings  of 
the  Recommended  Decision  set  forth  in 
the  October  11. 1989,  issue  of  die  Federal 
Register  (54  FR  41601)  are  hereby 
approved  and  adopted  subject  to  the 
following  modifications. 

Based  on  the  exceptions  filed  by  Craig 
Miller  and  Carl  A.  Pescosolido,  Jr.,  the 
findings  and  conclusions  in  material 
issue  2  of  the  Recommended  Decision 
concerning  the  need  for  research  and 
promotion  are  amended  by  adding  the 
following  4  paragraphs  after  the  23rd 
paragraph  of  material  issue  2  to  read  as 
follows: 

Exceptions  received  fitim  Craig  Miller, 
a  greenhouse  cucumber  producer  in 
Lodi,  California,  and  Carl  A. 
Pescosolido,  Jr.,  an  orange  producer  in 
Exeter,  California,  opposed  the  need  for 


research  and  promotion  authority  in  a 
Federal  marketing  order  for  greenhouse 
cucumbers.  Mr.  Miller  indicated  that 
advertising  costs  are  prohibitive,  and 
that  the  industry  would  therefore  be 
unable  to  finance  an  effective 
advertising  program.  Further,  he  stated 
that  any  increases  in  demand  that  might 
be  achieved  through  promotion  would 
encourage  new  entries  into  the 
greenhouse  cucumber  production 
industry  and  increased  supplies  of 
imported  product,  and  would  not  benefit 
current  domestic  producers. 

The  Act  authorizes  paid  advertising 
only  for  certain  specified  commodities, 
which  do  not  include  cucumbers. 
Therefore,  no  funds  collected  under  the 
proposed  order  could  be  used  for  paid 
advertising.  The  record  evidence 
indicates  that  other,  less  expensive 
promotional  activities  could  be 
undertaken  to  expand  the  market  for 
greenhouse  cucimibers.  Such  efforts, 
while  not  affordable  to  many  individual 
entities,  could  be  successful  if  financed 
collectively  by  all  greenhouse  cucumber 
handlers.  The  record  evidence  also 
supports  the  conclusion  that  greenhouse 
cucumber  producers  would  benefit  from 
promotion.  Futiire  increases  in 
production  are  anticipated,  and 
therefore  finding  new  markets  will  be 
necessary  for  the  greenhouse  cucimiber 
industry.  Further,  the  record  indicates 
that  promotion  of  domestic  greenhouse 
cucumbers,  coupled  with  better  quality 
and  more  uniform  packs,  will  improve 
the  domestic  industry's  overall 
competitive  position  in  the  marketplace. 
Mr.  Miller's  exception  is  therefore 
denied. 

Mr.  Pescosolido  objected  to  a  Federal 
research  and  promotion  program, 
contending  that  private  firms  are  able  to 
finance  any  needed  research  and  that 
promotion  activities  should  be 
supported  only  on  a  voluntary  basis. 

The  record  evidence  is  contrary  to 
both  of  these  contentions.  Few,  if  any, 
greenhouse  cucumber  producers  are 
able  to  individually  finance  research 
that  is  needed  in  such  areas  as  pest 
control  and  disease  resistance.  Further, 
the  record  indicates  that  public  funding 
for  such  work  is  virtually  non-existent 
The  record  also  indicates  that  the 
situation  regarding  product  promotion  is 
similar.  The  proposed  order  is  necessary 
because  past  efforts  undertaken  on  a 
voluntary  basis  have  failed.  The  record 
supports  the  need  for  authorizing  the 
industry  to  fund  research  and  promotion 
under  the  proposed  order,  and  Mr. 
Pescosolido's  exception  is  therefore 
denied. 

Based  on  the  exceptions  filed  by  Mr. 
Miller  and  Mr.  Pescosolido,  as  well  as 


those  received  from  Ron  Lane,  Keimetb 
A.  Gerhart.  Midiaelr  iOosovsky  and 
Bruce  Suthel^id^  the  findings  and 
conclusions  in  material  issue  2  of  the 
Recommended  Decision  concerning  dte 
need  for  the  proposed  marketing  order 
are  further  amended  by  adding  die 
followring  12  parayaphs  afier  the  35dt 
parayaph  of  materi^  issue  2  to  wad  as 
follows: 

Ron  Lane,  a  greenhouse  cucumber 
producer  in  Standard,  California. 
Kenneth  A.  Gerhart,  a  greenhouse 
cucumber  producer  in  Daggett 
California,  and  Craig  Miller  took 
exception  to  the  conchi^on  that 
authority  is  needed  to  regulate  the 
quality  of  greenhouse  cucumbers  that 
may  be  marketed.  Each  indicated  that 
the  competitive  forces  at  work  in  the 
marketplace  adequately  control  the 
quality  that  may  be  sold,  and  handlers 
are  therefore  required  to  ship  only 
acceptable  quality  fruit  if  they  are  to 
remain  in  business. 

The  record  evidence  indicates, 
however,  that  poor  quality  fruit  does 
appear  in  the  marketj^ace.  Buyers  who 
receive  substandard  greenhouse 
cucumbers  are  hesitant  or  unwilling  to 
purchase  them  again,  even  from  a 
different  shipper  who  might  pack  a 
better  product.  These  lost  sales  are 
detrimental  lo  the  industry  as  a  whole, 
and  mandatory  quality  requirements 
imposed  prior  to  shipment  could 
therefore  serve  to  maintain  and  expand 
total  sales  of  greenhouse  cucumbers.  For 
these  reasons,  the  exceptions  opposing 
the  need  for  quality  regulation  are 
denied. 

Messrs.  Lane  and  Gerhart  also 
opposed  the  need  for  standardization  of 
packs  and  containers.  They  stated  that 
attempts  at  snch  efforts  would  be 
impractical  due  to  current  regional 
packing  practices,  and  that  national 
standards  axe  nnnecessary  because  the 
uniformity  that  exists  on  a  regional 
basis  is  sufficient. 

The  record  indicates  that  there  is 
some  amount  of  standardization  in  the 
container  sizes  used  in  the  three  major 
producing  States  of  California.  Florida 
and  Ohio.  The  record  also  indicates, 
however,  diat  there  is  substantial 
variability  Ui  what  is  packed  in  those 
containers.  Additionally,  containers 
used  outside  those  three  States  are  not 
uniform,  and  a  proliferation  of  container 
types  and  siaes  is  likely  as  greenhoase 
cucumber  production  increases  in  other 
areas  of  the  country.  Finally,  the  record 
indicates  that  instability  exists  in 
receiving  markets  due  to  die  confusion 
among  buyers  who  purchase  greenhoose 
cucumbers  frora  different  parts  of  the 
country.  Providing  authority  in  the 
marketing  order  to  establish  container 


and  pack  requirements  would  reduce 
this  confusion  by  persaittiBg  a  emfarai 
basis  of  trade  throu^UMit  tibe  ceuBtry, 
which  shooki  benefit  the  industry, 
on  tbetbregoing.  the  exo^itions  filed  by 
Messrs.  Lane  uad  Gerhart  are  denied. 

The  exceptieos  filed  by  Xiesars.  Lane 
and  Pescosolido  concluded  that  current 
economic  coaditioas  do  not  justily  the 
need  for  the  proposed  marketing  order. 
Mr.  Pescosolido  specifically  cited  the 
lack  of  such  evidence  as  disorderly 
marketing  conditions,  fluctuating  prices, 
or  a  lack  of  profitability  to  incticate  a 
problera  exists  that  could  be  remedied 
by  the  proposed  order. 

Contrary  to  these  contentions,  the 
record  evidence  is  that  yeenhouse 
cucumber  prices  fioctuate  widely  within 
seasons  and  from  year  to  year. 
Production  costs  are  on  the  rise,  and  at 
times  exceed  prices  received.  Increases 
in  domestic  supplies  oi  at  least  10 
percent  per  year  are  projected.  The 
record  indicates  that  these  increasing 
supplies  will  exert  downward  pressure 
on  prices  unless  the  industry  makes  a 
concerted  effort  to  expand  markets. 
Finally,  the  significant  variation  in 
product  offerings  serves  to  create  a 
disorderly  marketing  situation,  which 
contributes  to  price  instability  and 
fluctuation.  The  proposed  order  would 
provide  the  industry  with  a  number  of 
ways  to  address  these  problems  and  for 
this  reason,  the  exceptions  by  Messrs. 
Lane  and  Pescosolido  are  denied. 

Mr.  Lane's  exception  further  stated 
that  issuance  of  the  proposed  order 
would  be  conti-ary  to  i  e06c(9)(B)  of  the 
Act  because  it  is  not  the  only  means  by 
which  the  interests  of  greenhouse 
cucumber  producers  could  be  advanced. 

Section  808(c)(9KB)  provides  that 
notwithstanding  t^  refusal  or  failure  of 
the  requisite  number  of  handlers  to  sign 
a  marketing  agreement  a  marketing 
order  shall  become  effective  if  the 
Secretary  finds  that  the  refusal  or  failure 
of  handlers  to  sign  a  marketing 
agreement  tends  to  prevent  the 
effectuation  of  the  declared  policy  of  the 
Act  and  that  the  issuance  of  the 
marketing  order  is  the  only  practicable 
means  of  advancing  the  interest  of  the 
producers  pursuant  to  the  declared 
policy  and  is  approved  by  appropriate 
voting  percentages.  This  final  decision 
provides  handlers  an  opportunity  lo  sign 
a  marketing  agreement  and  producers  to 
vote  in  a  referendum.  In  addition,  the 
record  evidence  is  that  greenhouse 
cucumber  producers  and  handlers  face 
numerous  problems  in  marketing  their 
product.  Private  and  voluntary  efforts  to 
resolve  some  of  those  problems  have 
proven  unsacces^uL  A  Federal 
marketing  order  is  «n  effective  way  to 
address  die  marketing  problems  facmg 


the  greenhouse  cacumber  indos^. 
Ancordingly.  Mr.  Lane's  csiceptioais 

therefan  denied. 

Mif^eel  Klosovaky.  a  gieeahuMse 
cucnaiber  producer  in  West  Middiesen, 
Pennsylvania,  and  Mr.  Pescosolido 
apposed  the  proposed  order  on  die  basis 
that  it  would  renalt  in  increased 
consumer  costs. 

There  is  no  evidence  on  the  record  to 
support  this  claim.  Rather,  the  recani 
indicates  diat  one  objective  of 
production  research  woold  be  to  lower 
production  costs  which,  in  turn,  could  be 
reflected  in  lower  prices  to  consinners. 
These  exceptions  we  therefore  demed. 

Mr.  Miller  and  Bmce  Suthetand,  a 
greenhouse  encumber  sales  agent  in 
Lodi,  California,  objected  to  die 
proposed  order  beonise  it  does  net  have 
sufflcient  producer  support 

Testimony  reflects  diat  die  proposed 
order  has  been  widely  discussed.  Also, 
references  were  made  in  testimony  as  to 
support  of  the  proposed  order  by 
greenhouse  cucumber  producers  and 
handlers.  However,  the  Act  requires  that 
before  any  new  order  can  become 
effective,  it  must  be  approved  in  a 
producer  referendum  by  at  least  two- 
thirds  of  those  voting  or  by  those 
accounting  for  at  least  two-thirds  of  dte 
volume  represented  in  the  referendum. 
Given  the  statutory  requirement  that 
producer  support  be  demonstrated  in  a 
referendum,  all  affected  producers  will 
be  given  an  opportunity  to  indicate  their 
approval  or  disapproval  in  the 
referendum  called  for  in  this  document 
For  these  reasons,  the  exceptions  filed 
by  Messrs.  Miller,  and  Sutheland  are 
denied. 

Based  on  the  exertion  received  from 
Mr.  Lane,  the  findings  and  conclusions 
in  material  issue  3(a)  of  the 
Recommended  Decision  concerning  the 
definition  of  the  term  production  area 
are  amended  by  adding  the  following  2 
paragraphs  after  the  8th  paragraph  of 
material  issue  3(a)  to  read  as  follows: 

Mr.  Lane  contended  that  the  proposed 
order  is  contrary  to  SS  608c(ll)  (A)  and 
(C)  of  die  Act  because  it  would  apply  to 
all  production  areas,  without  giving 
recoi^nition  to  regional  differences  in 
production  and  marketing. 

The  record  supports  the  proposed 
order  covering  the  entire  U.S.  as  the 
only  means  by  ivhich  sufficient  funds 
could  be  generated  to  finance  an 
effective  research  and  promotion 
program.  Further,  greenhouse  cucumbers 
grown  in  various  parts  of  the  country 
are  or  can  be  sold  in  the  same  markets. 
A  primary  objective  of  the  order  is  to 
establish  standardized  requirements  Id 
provide  a  uniform  basis  fat  marketing 
greenhouse  cucumbers.  Since 
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greenhouse  cucumbers  are  grown 
indoors,  growing  conditions  are  similar 
throughout  the  country.  Separate  orders 
are  not  necessary  to  recognize  regional 
differences.  The  proposed  order  should 
cover  all  50  States  and  the  District  of 
Columbia.  Accordingly  upon  the  basis  of 
the  record,  the  findings  and 
determinations  in  this  decision  indude 
that  the  proposed  mariceting  agreement 
and  order  are  limited  in  their  application 
to  the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
xairying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 
and  that  there  are  no  differences  in  the 
production  and  marketing  of  Seedless 
European  cucumbers  grown  in  the 
{woduction  areas  whidi  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area.  Accordingly,  Mr.  Lane's  exception 
is  denied. 

Based  on  the  exception  received  from 
Mr.  Lane,  the  findings  and  conclusions 
in  material  issue  3(a]  of  the 
Recommended  Decision  concerning  the 
identity  of  those  who  would  be  subject 
to  regulation  under  the  proposed  order 
are  amended  by  adding  the  following  2 
paragraphs  after  the  23rd  paragraph  of 
material  issue  3(a)  to  read  as  follows: 

Mr.  Lane  objected  to  the  proposed 
order  because  testimony  implied  that 
producers  would  pay  assessments 
which  would  be  contrary  to  the  Act. 

Assessments  would  be  imposed  only 
on  greenhouse  cucumber  handlers,  as 
defined  in  the  proposed  order.  Producers 
would  not  be  required  to  pay 
assessments,  unless  they  also  handled 
greenhouse  cucumbers  and  then  would 
be  required  to  pay  them  only  in  their 
capacity  as  handlers.  The  provisions  of 
the  proposed  order  are  therefore 
consistent  with  the  Act,  and  Mr.  Lane's 
exception  is  denied. 

Based  on  the  exceptions  filed  by  Leo 
Overgaag  and  Art  Overgaag.  the 
findings  and  conclusions  in  material 
issue  3(b]  of  the  Recommended  Decision 
concemins  committee  member 
qualifications  are  amended  by  adding 
the  following  2  paragraphs  after  the  Bth 
paragraph  of  material  issue  3(b)  to  read 
as  follows: 

Leo  Overgaag,  a  greenhouse  cucumber 
producer  in  Thermal.  California,  and  Art 
Overgaag,  a  greenhouse  cucumber 
producer  in  Carpinteria,  California, 
suggested  two  additional  requirements 
for  prodtuiers  to  be  eligible  to  serve  on 
the  committee.  They  indicated  that 
members  should  be  required  to  have 
been  in  the  business  of  growing 
greenhouse  cucumbers  for  at  least  3 


years  and  have  a  minimum  of  50.000 
square  feet  of  growing  area. 

The  record  indicates  that  any 
producers  with  more  than  2,500  square 
feet  of  growing  area  should  be  eligible  to 
serve  on  the  committee  because  that 
producer's  greenhouse  cuciunbers  would 
be  subject  to  regulation  under  the 
proposed  order.  Futher,  the  record 
indicates  that  the  average  greenhouse 
cucumber  producer  has  18,500  square 
feet  of  growing  area.  The  50,000  square 
feet  requirement  would  therefore 
exclude  all  but  the  largest  producers 
bom  serving  on  the  committee,  which 
would  be  contrary  to  the  objectives  of 
assuring  equitable  industry 
representation  on  the  committee  and 
providing  opportunity  for  input  in 
program  matters  from  both  large  and 
small  producers.  The  exceptions  from 
the  Overgaags  are  therefore  denied. 

Based  on  the  exception  filed  by  Mr. 
Pescosolido,  the  findings  and 
conclusions  in  material  issue  3(b)  of  the 
Recommended  Decision  referencing  the 
brief  filed  after  the  close  of  the  hearing, 
are  amended  by  adding  the  following  2 
paragraphs  after  the  7th  paragraph  of 
material  issue  3(b)  to  read  as  follows: 

Mr.  PescosoUdo  took  exception  to  the 
Department's  consideration  of  the  brief 
filed  by  George  Soares.  He  contended 
that  since  Mr.  Soares  did  not  testify  at 
the  hearing,  his  subsequent  comments 
should  be  rejected  as  irrelevant  because 
the  hearing  evidence  is  the  only 
information  upon  which  a  decision  can 
be  made  in  this  proceeding. 

At  the  close  of  the  hearing,  the 
Administrative  Law  judge  fixed 
November  1, 1989,  as  the  date  by  which 
any  interested  person  could  file 
proposed  findings  and  conclusions 
based  upon  the  record  evidence.  Mr. 
Soares,  who  represents  the  proponent 
group  (AGVGA),  qualifies  as  a  person 
interested  in  this  proceeding.  Further, 
the  brief  filed  by  Mr.  Soares  presented 
conclusions  based  on  the  record 
evidence.  It  was  therefore  appropriate 
that  the  brief  was  considered  in 
reaching  a  Recommended  Decision  in 
this  proceeding,  and  Mr.  Pescosolido's 
exception  is  therefore  denied. 

Based  on  the  exception  filed  by 
Messrs.  Lane,  Miller  and  Overgaag,  and 
those  received  from  the  Cleveland 
Greenhouse  Vegetable  Growers' 
Cooperative  Association  and  the  Ohio 
Vegetable  and  Potato  Growers 
Association,  the  findings  and 
conclusions  in  material  issue  3(c)  of  the 
Recommended  Decision  concerning 
committee  expenses  and  the 
establishment  of  assessments  are 
amended  by  adding  the  following  8 
paragraphs  after  the  6th  paragraph  of 
material  issue  3(c)  to  read  as  follows: 


Mr.  Lane  filed  an  exception  in 
opposition  to  the  proposed  order 
because  the  administrative  costs  of  the 
program  would  reduce  private  funds 
available  for  promotion. 

The  record  evidence  indicates  that 
attempts  would  be  made  to  minimize  the 
costs  of  operating  the  proposed  order  to 
enable  the  committee  to  use  most  of  the 
assessment  revenue  collected  for 
research  and  promotion.  Although  there 
would  be  administrative  costs  incurred, 
the  preponderance  of  evidence  is  that 
those  costs  would  be  substantially 
outweighed  by  benefits  derived  firom 
operation  of  the  program.  Mr.  Lane's 
exception  is  therefore  denied. 

Mr.  Lane  also  took  exception  to 
establishing  an  assessment  rate  of  2 
cents  per  greenhouse  cucumber,  because 
it  has  not  been  proven  that  such  a  rate  is 
reasonable. 

Although  possible  rates  of  assessment 
were  discussed  at  the  hearing,  the 
proposed  order  does  not  specify  what 
the  actual  rate  would  be.  Any 
assessment  rate  established  by  the 
Secretary  under  the  proposed  order 
would  be  based  upon  recommendations 
of  the  committee,  which  would  include 
an  analysis  of  why  the  recommended 
rate  was  appropriate.  Mr.  Lane's 
exception  is  therefore  denied. 

In  a  related  issue,  the  exceptions  filed 
by  Mr.  Miller  and  the  Ohio  Vegetable 
and  Potato  Growers  Association  stated 
that  the  proposed  order  should  specify  a 
maximum  limitation  on  the  assessment 
rate  that  could  be  established. 

The  record  does  not  support  such  a 
limitation,  however.  Evidence  indicates 
that  there  is  no  need  to  limit  the 
assessment  rate  because  the  committee, 
comprised  primarily  of  greenhouse 
cucumber  producers  and  handlers, 
would  not  be  expected  to  recommend  an 
unreasonably  high  assessment  rate.  For 
the  reason,  the  exceptions  are  denied. 

Messrs.  Overgaag,  the  Cleveland 
Greenhouse  Vegetable  Growers' 
Cooperative  Association,  and  the  Ohio 
Vegetable  and  Potato  Growers 
Association  objected  to  assessing 
shipments  of  domestically-grown 
greenhouse  cucumbers  unless  imports 
were  also  subject  to  assessment. 

Imported  commodities  are  not 
assessed  under  the  Act  and  marketing 
orders,  and  these  exceptions  therefore 
are  denied. 

Based  on  the  exception  filed  by  Mr. 
Pescosolido,  the  findings  and 
conclusions  in  material  issue  3(e)  of  the 
Recommended  Decision  concerning  the 
establishment  of  qualify  standards  are 
amended  by  adding  the  following  2 
paragraphs  after  the  8th  paragraph  of 
material  issue  3(e)  to  read  as  follows: 


Mr.  Pescosolido  objected  to 
establishing  a  minimum  grade 
requirement  for  greenhouse  cuciunbers 
because  none  of  the  ciurent  grade 
factors  relate  to  the  wholesomeness  of 
the  product. 

The  grade  requirelUents  specified  in 
the  U.S.  Standards,  including  those 
relating  to  shape,  color  and  freedom 
from  decay,  are  based  on  consumer 
preferences,  and  are  therefore 
appropriate  criteria  for  measuring 
quality.  Additionally,  the  record 
indicates  that  the  committee  would  not 
be  limited  to  the  use  of  the  U.S. 
Standards  in  establishing  qualify 
requirements  for  greenhouse  cucumbers. 
Other  factors  could  be  established  if 
deemed  necessary  and  appropriate  by 
the  committee  and  the  Secretary.  For 
these  reasons,  Mr.  Pescosolido's 
exception  is  denied. 

Based  on  tihe  exception  filed  by  Mr. 
Lane,  the  findings  and  conclusions  in 
material  issue  3(eJ  of  the  Recommended 
Decision  concerning  container  marking 
regulations  are  amended  by  adding  the 
following  2  paragraphs  after  the  14th 
paragraph  of  material  issue  3(e]  to  read 
as  follows: 

The  exception  filed  by  Mr.  Lane 
contended  that  authorify  to  regulate 
greenhouse  cucumber  containers  is 
contrary  to  S  608c(10)  of  the  Act,  which 
forbids  the  restriction  of  advertising  any 
commodity  covered  by  a  marketing 
order. 

Section  SqlO)  of  the  Act  does  provide 
that  no  order  shall  be  issued  prohibiting, 
regulating  or  restricting  the  advertising 
of  any  commodity  or  product  thereof. 
The  Act  also  authorizes  the 
establishment  of  order  provisions 
concerning  fixing  the  size,  capacity, 
weight,  dimensions  or  pack  of  the 
.  container  or  containers.  The  record 
indicates  that  regulations  to  standardize 
the  containers  used  in  packing 
greenhouse  cucumbers  could  benefit  the 
industry.  Container  regulations  would 
not  interfere  with  a  firm's  individual 
advertising  or  promotion  effort. 
Therefore,  Mr.  Lane's  exception  is 
.  denied. 

Based  on  the  exceptions  received 
from  Mr.  Lane  and  the  Cleveland 
Greenhouse  Vegetable  Growers' 
Cooperative  Association,  the  findings 
and  conclusions  in  material  issue  3(e)  of 
the  Recommended  Decision  concerning 
exemptions  from  regulations  are 
amended  by  adding  the  following  2 
paragraphs  after  the  17th  paragraph  of 
material  issae  3(e)  to  read  as  follows: 

Mr.  Lane  and  the  Cleveland 
Greenhouse  Vegetable  Growers' 
Cooperative  Association  objected  to  the 


provisions 
shipments 


0  the  proposed  order  that 
"or  ce-tain  purposes  could  be 


exempt  from  handling  requirements. 
Specifically,  they  took  exception  to 
exempting  shipments  to  farmers' 
markets  and  restaurants  from  handling 
and  assessment  requirements.  Handlers 
that  ship  a  large  proportion  of  their 
greenhouse  cucumbers  to  such  outlets 
would  be  regulated  to  a  lesser  degree 
than  those  who  marketed  their  product 
in  other  channels. 

While  the  proposed  order  contains 
authorify  for  exempting  certain 
shipments,  including  those  to  farmers' 
markets  and  restaurants,  such 
exemptions  would  only  be  provided  on 
the  basis  of  the  committee's 
recommendation  and  the  Secretary's 
approval.  In  its  deliberations,  the 
committee  would  be  required  to  analyze 
the  expected  impacts  of  any  such 
exemption  on  greenhouse  cucumber 
handlers.  Additionally,  individual 
handlers  and  other  interested  persons 
would  be  provided  the  opportimify  to 
express  their  views  on  any  such 
recommendation.  Thus,  the  exceptions 
are  denied. 

Based  on  the  exceptions  filed  by 
Messrs.  Lane,  Miller  and  Overgaag,  and 
that  received  from  the  Cleveland 
Greenhouse  Vegetable  Growers' 
Cooperative  Association,  the  findings 
and  conclusions  in  material  issue  3(f)  of 
the  Recommended  Decision  concerning 
inspection  and  certification  are 
amended  by  adding  the  following  2 
paragraphs  after  the  5th  paragraph  of 
material  issue  3(f)  to  read  as  follows: 

Messrs.  Overgaag,  Miller  and  Lane, 
and  the  Cleveland  Greenhouse 
Vegetable  Growers'  Cooperative 
Association  objected  to  the  inspection 
requirements  that  may  be  imposed 
under  the  proposed  order.  These 
exceptions  suggested  that  the  impact  of 
such  requirements  would  be  particularly 
great  on  small  handlers  and  those  in 
remote  locations. 

These  concerns  were  expressed  at  the 
hearing,  and  a  provision  is  included  in 
the  proposed  order  for  exemptions  from 
inspection  requirements.  The  committee 
may,  with  the  approval  of  the  Secretary 
prescribe  rules  and  regulations  waiving 
the  inspection  requirements  when  it  is 
determined  that  inspection  is  not 
practicable.  Accordingly,  these 
exceptions  are  denied. 

Based  on  the  exception  filed  by  Mr. 
Lane,  the  findings  and  conclusions  in 
material  issue  3(g)  of  the  Recommended 
Decision  concerning  reporting  and 
recordkeeping  requirements  are 
amended  by  adding  the  following  2 
paragraphs  after  the  3rd  paragraph  of 
material  issue  3(g)  to  read  as  follows: 

Mr.  Lane  contended  that  the  reporting 
requirements  that  may  be  imposed 


under  the  proposed  order  would  be 
burdensome. 

However,  the  record  indicates  that 
such  requirements  would  be  minimal, 
and  that  most  information  that  would  be 
required  to  be  submitted  to  the 
committee  is  readily  available  to 
handlers.  For  this  reason.  Mr.  Lane's 
exception  is  denied. 

Based  on  the  exception  filed  by  the 
Ohio  Vegetable  and  Potato  Growers 
Association,  the  findings  and 
conclusions  in  material  issue  3(i)  of  the 
Recommended  Decision  concerning 
oversight  of  the  proposed  order  by  the 
Secretary  are  amended  by  adding  the 
following  2  paragraphs  after  the  2nd 
paragraph  of  material  issue  3(i)  to  read 
as  follows: 

The  Ohio  Vegetable  and  Potato 
Growers  Association  objected  to  the 
authorify  the  Secretary  would  have  to 
overrule  committee  actions.  Specific 
exception  was  taken  to  the  Secretary's 
power  to  appoint  committee  members, 
approve  rates  of  assessment  and 
terminate  the  program. 

Although  the  committee  would  be 
responsible  for  the  local  administration 
of  the  proposed  order,  the  Act  also 
charges  the  Secretary  with 
responsibilify  for  the  administration  of 
marketing  orders.  The  provisions  of  the 
proposed  order  are  consistent  with  the 
requirements  of  the  Act  and  this 
exception  is  therefore  denied. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  hereby  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively,  "Order  Regulating  the 
Handling  of  Seedless  European 
Cucumbers  Grown  in  the  United  States" 
and  "Marketing  Agreement  Regulating 
the  Handling  of  Seedless  European 
Cucumbers  Grown  in  the  United  States." 
These  documents  have  been  decided 
upon  as  the  detailed  and  appropriate 
means  of  effectuating  the  foregoing 
findings  and  conclusions. 

It  is  hereby  ordered,  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
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Registai.  The  xegulatory  provisions  of 
the  marketing  agreement  are  identical  to 
those  contained  in  the  order  as  hereby 
proposed  by  the  nnnpvoH  order  which  is 
pttUished  wath  this  dedsion. 

Referendaai  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR mOMOet  seg.)  to  determine 
whether  (he  issuance  of  the  annexed 
order  regulating  4ie  handling  of  seedess 
European  cucumbers  grown  in  the 
United  States  is  approved  or  favored  by 
growers,  as  defined  under  fiie  terms  of 
the  proposed  order,  who  during  the 
representative  period  were  engaged  in 
the  production  of  seedless  European 
cucumbers  in  the  aforesaid  production 
area. 

Tlie  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  January  1, 1989,  to 
December  31, 1969. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Kenneth  G.  Johnson  and  R(^)ert  F. 
Matthews,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2S25-S,  Wasbfaigton. 
DC  20080-M5B,  telephone  (2(^  447- 
2020. 

List  of  Subiacts  in  7  CFR  Part  888 

Cucumbers,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  7, 1900. 
|ohnB.FnnlMhad. 

Deputy  Auielant  Secretary,  Mark^iag  and 
Inspection  Servicea, 

Order  RegtdaliDg  Ika  Handling  of 
Seedlaas  Anopaan  Oionnbers  Gf«nini  in 
the  United  I 


Findings  and  determinfUions  upon  the 
basis  of  the  hearing  record.  Pursuant  to 
the  provisions  of  the  Agricultural 
Mariceting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  antd  ttie 
applicable  rules  of  practice  and 
procedure  elective  thereunder  (7  CFR 
part  900).  a  public  hearing  was  held 
upon  a  proposed  marketing  agreement 
and  order  regulating  the  handling  of 
Seedless  European  cucumbers  grown  in 
the  United  States. 

Upon  the  basis  of  flte  ncord  it  is 
found  diat: 

(1)  Hie  proposed  marketing  agreement 
and  order  and  all  of  the  tenns  and 


'  This  order  ihall  not  becone  effective  unlew  and 
until  lh«  requirements  of  |  Bro.14  of  (be  rules  of 
practice  and  ftwmimK  iiweiwiim  ptoccetfings  to 
ronnuiale  ssaiketing  agraements  aad  marketing 
orders  haw  Imoi  met 


conditions  thereof  wifl  tend  to  effectuate 
the  declared  policy  of  the  Act 

(2)  The  proposed  marketing ^reement 
aaid  Older  regulate  the  kandUng  of 
Seedless  European  cucumbers  grown  in 
the  prodactioa  area  ia  the  same  maimer 
as.  and  is  applicable  on^  to  persons  In 
the  respective  classes  of  oonunenaal 
and  industrial  activity  specified  in.  the 
proposed  marketing  agreement  and 
order  upon  wlach  a  hearing  has  been 
held: 

(3)  The  proposed  mariceting  agreement 
and  order  are  limited  in  their  application 
to  the  smallest  Te^onal  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  severd  orders 
applicable  to  subdivisians  of  the 
production  area  would  not  e&ctively 
carry  out  the  declared  policy  of  the  Act 

(4)  There  are  no  dffierences  in  the 
production  and  marketing  of  Seedess 
Europemi  cucumbers  grown  in  the 
production  area  which  make  necessary 
deferent  terms  and  provinons 
applicable  to  different  parts  of  such 
area;  and 

(5)  All  handling  of  Seedless  European 
cuctunbers  grown  in  the  production  area 
is  in  the  current  of  interstate  of  foreign 
conunerce  or  directly  burdens,  obstructs 
or  affects  such  commerce. 

It  is  therefore  ordered,  that  cm  and 
after  the  effective  date  thereof,  afl 
handliiQ  of  Seedless  European 
cucmnbers  grown  in  ^le  production  area 
shall  be  in  conformity  to.  and  in 
comi^ance  widi.  the  terms  and 
conditions  of  the  said  mariceting 
agreement  and  order  as  follows: 

The  inovisions  of  the  proposed 
marketing  agreement  and  order 
contained  in  the  Recommended  Decisitm 
issued  by  the  Administrator  on 
September  29, 1980,  and  published  in  the 
Federal  Register  on  OctiA>erll.  1969  (54 
FR  41601),  shall  be  and  are  the  terms 
and  provisioits  of  this  order  and  are  set 
forth  in  full  herein.  Those  sections 
identified  wUh  an  asteri^  (')  apply  tmly 
to  the  proposed  marketing  agreement 
and  not  to  the  proposed  marketing 
order. 

H  is  proposed  that  title  7,  chapter  DC 
be  amended  by  adding  part  968  to  read 
as  follows: 

PART  96»-8EEOLESS  EUROPEAN 
CUCUMBERS  CROWN  IN  THE  UNITED 
STATES 

Definilioiis 

968.1  SeimSuy. 

96&2  Act 

968J  Penoa. 

968.4  Production  area. 


Sec 

968.5 

Cucuailieis. 

968.6 

Varieties. 

968.7 

Roducer. 

968.8 
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968.9 

Handle. 

968.10 

CoimniUee. 

968.11 

fiscal  period 

968.12 

District. 

968.13 

Container. 

968.14 

Pack. 

968.15 

Part  and  subpart 
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968.20  Establishment  and  membership. 

968.21  TennofofRoe. 
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Eacpenses  and  Assussunuits 
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968.41  Assessments. 
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968.43  Accounting. 

Reseaich  and  Promotion 

968.50    Research  and  promotion. 
gtHLSl    Patents,  copyrights,  inventions, 
trademarks,  and  pobliciations. 

Regulation 

968.60    Marketing  policy. 

968.81  Reoommendations  for  regulation. 

068.62  Issuance  of  regulations. 

968.63  Modificatioa  suspension,  or 
tennination  of  regulations. 

968.64  Special  pu^ose  shipments. 
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Reports  and  Racotdcaaping 
968.70    Reports  and  records. 

Conplianos 

968.80    Compliance. 

MisceHaneoiM  ptuvlsluus 

968.82  Ri^t  of  the  Secretary. 

968.83  Termination. 

968.84  Proceedings  a&er  termination. 

968.85  Effect  of  termination  or  amendment 
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968.87  AgeiUs. 
9084)8  Derogation. 

968.89  Personal  Bability. 
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96&g8    Additiona]  parties.* 

96ftge    Order  with  mariceting  agreenent* 

Aadnkjc  Sec.  1-ia  48  Stat  SI.  as 
amended:  7  U.S.C  601  et  eeq. 


Definitions 


S968.1    Secretary 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  of 
Agricultiue  to  whom  has  been 
delegated,  or  to  whom  may  hereinafter 
be  delegated  the  authority  to  act  for  the 
Secretary.  , , 

§968.2    Aelll 

Act  means  Public  Act  No.  10. 73rd 
Congress  (May  12. 1933)  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended. 

(Sea  1-19. 48  Btat  31,  as  amended;  7  U.S.C 
601e/8e9.).l| 

S968.3    Penion. 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 


transport  cuctunbers.  or  to  cause 
cuctunbers  to  be  sold,  consigned, 
delivered,  or  transported,  between  the 
production  area  and  any  point  outside 
thereof,  or  within  the  production  area: 
Provided,  That  under  such  rules  and 
regulations  as  the  committee,  with  the 
approval  of  the  Secretary  may  prescribe, 
that  the  term  handle  shall  not  include 
the  transportation  within  the  production 
area  of  cuctimbers  from  the  greenhouse 
where  grown  to  a  handling  facility  for 
preparation  for  market 

$968.10   Committea. 

Committee  means  the  Cuciunber 
Administrative  Committee  established 
piusuant  to  §  968.20. 


§968.4    Production  I 

Production  area  means  the  fifty  States 
of  the  United  States  of  America  and  the 
District  of  Coltunbia. 

§968.5   Cucumbers. 

Cucumbers  means  predominately 
gynoecious  cultivars  of  Cucumis  sativus 
L,  commonly  known  as  seedless 
Eivopean  cucumbers,  greenhouse 
cucumbers,  Eiu'opean  cucumbers, 
English  cucumbers,  hothouse  seedless 
cuctunbers,  or  greenhouse  seedless 
cuctunbers,  grown  by  producers  in 
greenhouses  in  the  production  area. 

§968.6   Varteties. 

Varieties  means  and  includes  all 
classifications  of  cuctunbers  according 
to  those  definitive  characteristics  now 
or  hereafter  recognized  by  the  United 
States  Department  of  Agricultiue. 

§968.7    Producer. 

Producer  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  cucumbers  grown  in  a 
greenhouse  exceeding  2500  square  feet 
of  climate-controlled,  weather-protected 
growing  area  devoted  to  cuciunber 
production. 

§968J   Handier. 

Handler  is  synonymous  with 
"shipper"  end  means  any  person  (except 
a  common  or  contract  carrier 
transporting  cucumbers  owned  by 
another  person)  who  handles 
cucumbers,  or  causes  cucumbers  to  be 
handled. 

§968.9    Handle. 

Handle  is  synonymous  with  "ship" 
and  means  to  sell,  consign,  deliver,  or 


§968.11 

Fiscal  period  is  synonymous  with 
"fiscal  year"  and  means  the  12-month 
period  beginning  on  January  1  and 
ending  December  31,  or  sudi  other 
period  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe:  Provided,  That  the  initial 
fiscal  period  shall  begin  on  the  effective 
date  of  this  subpart 

§968.12    DMriet 

District  means  each  of  the  geographic 
divisions  of  the  production  area  initially 
established  pursuant  to  this  section,  or 
as  reestablished  pursuant  to  S  968.29(n). 

(a)  District  1  shall  include  the  States 
of  Alaska,  Arizona,  California,  Hawaii, 
Idaho,  Nevada,  Oregon,  Utah,  and 
Washington. 

(b)  District  2  shall  include  the  States 
of  Colorado,  Kansas,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  and 
Wyoming. 

(c)  District  3  shall  include  the  States 
of  Connecticut  Delaware,  Illinois, 
Indiana,  Iowa,  Maine,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  New  Jersey,  New  York, 
Ohio.  Pennsylvania.  Rhode  Island. 
Vermont  and  Wisconsin. 

(d)  District  4  shall  include  the  States 
of  Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Maryland. 
Mississippi,  North  Carolina.  South 
Carolina.  Tennessee,  Virginia.  West     . 
Virgiiua  and  the  District  of  Coltunbia. 

§968.13   Container. 

Container  means  any  type  of 
receptacle  used  in  the  packaging  or 
handling  of  cuctunbers. 

§968.14    Pack. 

Pack  means  the  specific  arrangement, 
size,  weight  count  grade,  or  any 
combination  of  these,  of  cucumbers  in 
any  type  of  container. 


§968.15 

Part  means  the  Order  Regulating  the 
Handling  of  Seedless  Etuopean 
Cucumbers  Grown  in  the  Uiuted  States 
and  all  rules,  regulations,  and 
supplementary  orders  issued  thereimder. 
The  aforesaid  Order  Regulating  the 
Handling  of  Seedless  European 
Cucumbers  Grown  in  the  United  States 
shall  be  a  "subpart"  of  such  "part" 

Administrative  Body 

§968.20    EatabHshment  and  membersMp. 

(a)  The  Cucumber  Athninistrative 
Committee  is  hereby  established, 
consisting  of  eleven  members,  to 
administer  the  terms  and  provisions  of 
this  part.  Seven  of  the  members  shall  be 
producers,  or  officers  or  employees  of 
producers;  three  of  the  members  shall  be 
handlers;  or  officers  or  employees  of 
handlers;  and  one  shall  be  a  public 
member.  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
such  person  is  an  alternate. 

(b)  Two  producer  members  shall  be 
from  District  1;  one  producer  member 
shall  be  from  District  2;  two  producer 
members  shall  be  from  District  3;  and 
two  producer  members  shall  be  from 
District  4.  Handler  members  shall  be 
selected  from  the  production  area  at 
large:  Provided,  That  no  more  than  two 
handlers  shall  be  selected  from  any  one 
district. 

(c)  No  producer  or  handler  shall  have 
more  than  one  member  on  the 
committee. 

(d)  The  public  member  shall  be 
neither  a  producer  nor  a  handler  and 
shall  have  no  direct  financial  interest  in 
the  commercial  production,  financing, 
buying,  packing  or  mariceting  of 
cucumbers,  except  as  a  constuner,  nor 
be  a  director,  officer  or  employee  of  any 
firm  so  engaged. 

§968.21    Term  of  office. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
years  and  shall  begin  as  of  January  1 
and  end  the  last  day  of  December,  three 
years  hence,  or  for  such  other  three-year 
period  as  the  committee  may 
recommend  and  the  Secretary  approve: 
Provided,  That  the  members  of  the 
initial  committee  shall  begin  their  term  -, 
of  office  upon  appointment  by  the 
Secretary  and  that  if  the  initial 
committee  is  appointed  after  the 
beginning  of  a  fiscal  year,  that  portion  of 
the  fiscal  year  shall  not  be  counted  in 
calculating  terms  of  office.  Members  and 
alternates  shall  serve  in  such  capacity 
for  the  portion  of  the  term  of  office  for 
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which  they  are  selected,  and  until  theh- 
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(b)  The  temt  of  office  dbrfl  be 
staggered  so  tint  approximateiy  * 
third  of  the  total  coaoBBttee  membeahip 
shall  ten^sate  each  3Peu.  Two  pnadooer 
membcn  and  one  handler  meaBber  ah^ 
serve  an  initial  tenn  of  one  year  ttvo 
producer  members,  one  handier  member 
and  the  public  member  shall  serve  initial 
terms  of  two  years;  and  three  producer 
members  and  one  bander  member  shall 
serve  initial  tenns  of  three  yean. 

(c)  The  consecutive  terms  of  office  (tf 
members  sbaB  be  limited  te  two  terms, 
except  for  those  three  initial  members 
who  serve  for  one  year  shall  be  eligible 
for  renomination  for  two  full  terms  at 
the  end  of  their  initial  one-year  term. 
Any  member  serving  on  the  committee 
for  two  fuD  consecutive  tenns  shall  not 
be  eligible  for  renomination  to  the 
committee  fior  a  period  of  one  year. 
Alternate  members  shall  be  eligible  for 
renomination  at  the  end  of  their 
respective  terms. 

§9at.22    llBainrtlcn. 

(a)  Initial  memben.  Nominations  for 
the  initial  producer  and  faan^Der 
members  shall  be  conducted  by  the 
Secretaiy.  Nominations  for  producer 
and  handler  members  and  iritemates 
shall  be  conducted  at  a  meeting  or 
meetings  of  producers  cmd  handlers  in 
each  district.  A  nomination  for  the 
public  member,  together  with  a 
nomination  for  tfie  ahemate  pobHc 
member,  shall  be  made  by  the  tnitial 
producer  and  handler  members  of  the 
committee  as  soon  as  possible  after 
their  selection. 

(b)  Successor  memben.  The 
committee  shall  bold  or  caose  to  be  held 
a  meeting  or  meetings  of  |«>ducers  and 
handlers  in  eadi  district  far  the  purpose 
of  designating  nominees  for  successor 
members  and  alternate  members  (rf  the 
conunittee:  Provided,  That  the 
committee  may  conduct  nominations  of 
producers  and  handlers  by  mail  in  a 
manner  recommended  by  the  comnrittee 
and  approved  by  the  Secretary.  One 
nominee  shall  \oe  submitted  for  each 
member  position  on  the  committee  and 
one  nominee  for  each  altemate  member 
position.  Such  nominations  shall  be 
submitted  to  ttie  Secretary  by  the 
committee  not  later  than  October  15  of 
each  year,  or  such  odier  date  as  may  be 
specified  by  flw  Secretary.  Ine 
committee  nay  prescribe  procedural 
rules,  not  inconsistent  ivith  (he 
provisions  of  this  section,  for  the 
conduct  of  nominations. 

(c)  Omy  producers  may  participate  in 
the  nomination  of  producer  members 
and  their  alternates.  Each  producer  shall 
be  entitled  to  cast  only  one  rote  for  each 


nominee  to  be  elected  in  4ie  distnct  in 
which  sudi  producer  produces 
cuconbers.  No  producer  riutH 
participate  in  the  election  of  nonrnaees 
in  more  tttan  one  district  n  any  one 
fiscal  yeer. 

(d)  Only  handlers,  including  «  didy 
autlMTized  officer  or  employee  <rf 
handlers,  may  participate  in  the 
nomsnation  and  election  of  nominees  for 
handler  members  and  their  alternates. 
Each  handler  shaB  be  entided  to  cart 
only  one  vote  for  each  handler  nominee. 

(e)  Any  person  who  is  engaged  in  both 
producing  and  handling  cucumber  shall 
elect  the  dassification  in  which  to 
participate  in  designating  nominees. 

(f)  The  committee  members  ^»!l 
nominate  the  public  member  and 
altemate  member  at  the  first  meeting 
following  (he  selection  of  members  for  a 
new  term  of  office. 

S968.23   Quanflcaliena. 

Any  person  nominated  to  serve  on  die 
committee  shall  prior  to  sdection  as  a 
member  or  altemate  member  of  the 
committee,  qualify  by  filing  widi  the 
Secretary  a  written  statement  indicating 
that  person's  willingness  to  serve. 


S9M^   Satoction. 

From  the  nominations  made  pursoant 
to  {  9B&22  of  this  subpart,  m  from  odier 
quahfied  persons,  the  Secretary  riiall 
select  committee  members  and 
alternates  on  the  basis  of  r^vesentation 
provided  for  in  §  968.20  or  as  modified 
pursuant  to  S  966.29. 

§9M.2S   rallureto iiuiiiiiiala. 

If  nominations  are  not  made  widiin 
the  time  and  in  the  manner  prescribed  in 
S  968.22  of  this  subpart,  the  Secretary 
may,  without  regard  to  nominations, 
select  the  members  and  altemate 
members  of  the  committee  on  die  basis 
of  the  representation  provided  for  in 
S  968.20  of  (his  subpart  or  as  modified 
pursuant  to  9  968.29. 


$968.26    Alternate  I 

An  altemate  member  of  the  oommittee 
slnfi  act  in  the  place  and  stead  of  the 
member  for  whom  sadi  person  is  an 
altemate  in  the  member's  absence,  or 
when  designated  to  do  so  by  audi 
member,  fai  the  event  bodi  a  member 
and  that  member's  alternative  are 
unable  to  attend  a  committee  meeting, 
the  member,  the  ahemate,  or  the 
committee,  in  that  order  may  designate 
another  altemate  from  the  same  district 
and  the  same  group  (handler  or 
producer)  to  act  in  the  place  of  such 
member.  In  the  event  of  the  death, 
removal,  resignation,  or  <hsqoalification 
of  a  member,  that  member's  ahemate 
shall  serve  until  a  successor  for  the 


member's  unexpired  term  is  selected. 
Ihe  committee  may  request  the 
attendance  of  alternates  at  any  or  all 
meetings,  notwidistanding  the  expected 
or  actual  presence  of  the  respectivB 
members. 


§96ft27 

To  fill  any  vacancy  caused  by  ifce 
death,  removal  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  committee,  a 
successor  to  fill  the  unexpired  term  of 
such  member  or  altemate  member  of  the 
committee  shall  be  nominated  in  the 
manner  specified  m  S  968.22  or  by  such 
other  method  as  may  be  recommended 
by  die  committee  and  approved  by  the 
Secretary. 

S  968.28    Powers. 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms: 

(b)  To  make  and  adopt  rules  and 
regolations  to  effectuate  (he  tenss  and 
provisions  of  this  subpart; 

(c)  To  recieve,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 


$968.29 

The  committee  shall  have,  among 
others,  die  following  duties: 

(a)  To  select  bam  among  its 
membership,  such  officers  as  may  be 
necessary,  and  to  define  the  duties  of 
such  officers,  and  to  adt^t  auch  rules  or 
by-laws  for  the  conduct  of  its  meetings 
as  it  deans  necessary; 

(b)  To  appoint  such  employees  and 
agents,  as  it  may  deem  necessary,  and 
to  determine  the  compensation  and  to 
define  the  duties  of  each; 

(c)  To  appoint  such  subcommittees  as 
it  may  deem  necessary; 

(d)  To  submit  to  die  Secretary,  at  least 
90  days  prior  to  the  beginning  of  each 
new  fiscal  period,  or  such  other  date  as 
may  be  specified  by  the  Secretary,  a 
budget  for  such  fiscal  period,  inchiding  a 
report  and  explanation  of  the  items 
appearing  therein  and  a 
recommendation  as  to  the  rate  of 
assessment  for  such  period: 

(e)  To  keq»  minutes,  bodes,  and 
records  which  wriU  reflect  all  ef  the  acts 
and  transactions  of  the  comanttec  and 
which  shall  be  subject  to  examination 
by  the  Secretary; 

(f)  To  prepare  periodic  statements  of  . 
the  financial  operations  of  the 
committee  and  to  make  copies  of  each 
statement  available  to  producers  and 


handlers  for  exaaaination  at  the  office  of 
theconunittee; 

(g)  To  cause  its  books  to  be  audited  by 
a  certified  public  accountant  at  least 
once  each  fiscal  year,  or  at  such  times 
as  the  Secretary  may  request;  to  submit 
copies  of  each  audit  report  to  the 
Secretary;  and  to  make  available  a  copy 
which  does  not  contain  confidential 
data  for  inspection  at  the  offices  of  die 
committee  by  producers  and  handlers. 

(h)  To  act  as  uitermediaiy  between 
the  Secretary  and  any  producer  or 
handler; 

(i)  To  investigate  and  assemble  data 
on  die  growing,  handling,  and  marketing 
conditions  wiQi  respect  to  cucumbers; 

(j)  To  investigate  compliance  with  die 
provisions  of  this  part; 

(k)  To  notify  producers  and  handlers 
of  all  meetings  of  the  committee  to 
consider  recommendations  for 
regulations  and  of  all  regulatory  actions 
taken;  II 

(1)  To  subrntt  to  die  Secretary  such 
available  information  as  may  be 
requested  or  diat  die  committee  may 
deem  may  desirable  and  perdnent 

(m)  to  provide  to  die  Secretary  die 
same  notice  of  meetings  of  the 
committee  and  its  subcommittees  as  is 
given  to  its  members;  and 

(n)  At  least  once  every  five  years,  to 
review  the  geographic  distribution  of 
cucumber  acreage  and  production  in  the 
production  area  and.  if  warranted, 
recommend  to  die  Secretary  the 
reappordonment  of  producer  members 
among  the  districts,  or  the 
reestablishment  of  districts  within  die 
production  area:  Provided,  That  the 
number  of  districts  ^all  not  be  less  than 
four  and  that  each  district  shall  be 
entided  to  at  least  one  producer 
representative  on  the  committee.  Any 
such  changes  would  require  the 
Secretary's  approval 

$  968 JO    Procadura 

(a)  At  an  assembled  meeting,  aH  votes 
shall  be  cast  in  pereon  and  six  members 
of  the  committee  shall  constitute  a 
quorum.  Decisbns  of  die  oommittee  shall 
require  the  concarring  vote  of  at  least 
six  members. 

(b)  The  committee  may  vote  by  mail 
telephone,  telegraph,  or  odier  means  of 
communicatioB:  Provided,  That  eadi 
proposition  is  explained  accurately, 
fully,  and  identically  to  each  mendier. 
All  votes  shall  be  confirmed  pmnptly  in 
writing.  Seven  concurring  votes  shall  be 
required  far  approval  of  acoeuaittee 
action  by  aoch  raetbod. 

$968J1    Expaaaaa and  compensation. 

Members  of  Ihe  committee  and 
alternates,  swhea  servii^  ae  members, 
shall  serve  wiAvMit  compensation  bat 


shall  receive  teimbursament  for 
necessary  e^qtenses  incuired  t^  then  in 
attending  committee  meetiags  and  in 
performing  their  duties,  as  may  be 
approved  by  die  committee.  The 
committee  notwithstanding  the  expected 
or  actual  presenoe  of  the  respective 
members,  and  may  pay  the  expenses  of 
such  alternates. 

$968.32    Annual  rapoft 

The  committee  shall,  as  soon  as  is 
practicable  after  the  close  of  each  fiscal 
period,  prepare  and  mail  an  annual 
report  to  the  Secretary  and  make  a  copy 
available  to  each  producer  and  handler 
who  requests  a  copy  of  die  report. 

Expenses  and  Assessments 

$966.40   Expanaas. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred 
during  each  fiscal  period  for  its 
maintenance  and  functioning,  and  for 
purposes  determined  to  be  appropriate 
for  administration  of  the  provisions  of 
this  part  The  funds  to  cover  such 
expenses  shall  be  acquired  in  the 
manner  prescribed  in  S  968.41.  and  from 
such  other  funds  which  may  accrue  to 
the  committee  as  authorized  in  this 
subpart 

$96841    Assassmants 

(a)  Requirements  for  payment  Each 
person  who  first  handles  cucumbers 
shall  pay  assessments  to  the  committee 
ufmn  demand,  which  assessments  shall 
be  in  payment  of  such  handler's  pro  rata 
share  of  the  committee's  expenses.  Each 
handler's  pro  rata  share  shall  be  the  rate 
of  assessment  fixed  by  the  Secretary 
multiplied  by  the  quantity  of  cucumbers 
which  the  handler  handled  as  die  first 
thereof.  The  payment  of  assessments  for 
the  maintenace  and  functioning  of  the 
committee  and  for  such  purposes  as  the 
Secretary  may,  pursuant  to  this  subpart 
determine  to  be  appropriate,  may  be 
required  under  this  part  throughout  the 
period  it  is  in  effect,  irrespective  of 
whether  particular  provisions  thereof 
are  suspended  or  become  inoperative. 

(b)  Rate  ofassessmeaL  Assesements 
may  be  levied  upon  handlers  at  rates 
established  by  the  Secretry  upon  the 
basis  of  the  committee's 
recommendation  or  odier  available 
information.  At  any  time  daring  or  after 
a  given  fiscal  year,  the  Seoetmy  may 
increase  the  rate  of  assessment  as 
necessary  to  cover  aotbotized  expenses. 
Such  increase  shall  be  applied  to  aU 
cucumbers  which  were  handled  during 
the  applicable  fiscal  year. 

(c)  Advance  aasessaients  and 

'  authority  to  borrow.  In  order  to  {Hovide 
funds  for  the  administration  of  this  part 


before  auffident  operatiqg : 
available  from  assessaients,  the 
committee  may  accept  advance 
assessaiaits  «id  any  hotrow  i 
such  purpose.  Advance  ^ 
received  from  a  handler  shall  be 
credited  toward  aasewunents  levied 
against  the  handler  during  the  fiacal 
year. 


for 


The  committee  may  impose  a  late 
payment  or  interest  charge,  or  both,  on 
any  handler  who  fails  to  pay  any 
assessment  in  a  timely  manner.  Such 
time  and  the  rates  shall  be 
recommended  by  (he  committee  and 
approved  by  the  Secretary. 

$968.43   AocoantlnQ. 

(a)  If.  at  (he  end  of  a  fiscal  period,  (he 
assessments  collec(ed  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  in  accordance  widi  one  of 
die  following: 

(1]  Except  as  provided  in 
subparagraphs  (a)(2]  and  f a)(3)  of  diis 
section,  each  handler  entided  to  a 
proportionate  refund  of  any  excess 
assessments  shaU  be  credited  at  the  end 
of  a  fiscal  period  with  such  refund 
against  the  operations  of  the  following 
fiscal  period  unless  such  handler 
demands  repayment  thereof,  in  which 
event  it  shall  be  paid  to  the  handler 
Provided,  That  any  sum  paid  by  a 
handler  in  excess  of  that  handler's  pro 
rata  share  of  the  expenses  during  any 
fiscal  period  may  be  appbed  fay  die 
committee  at  the  end  of  such  fiKal 
period  to  any  outstanding  obligations 
due  the  committee  from  such  handler. 

(2)  The  committee,  vjrith  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  funds  into  subsequent  fiscal 
periods  as  an  operating  monetary 
reserve:  Provided,  That  hmds  already  in 
the  reserve  do  not  equal  approximately 
one  fiscal  period's  operational  e^qienses. 
Funds  in  such  reserve  shaii  be  available 
for  use  by  the  committee  for  all 
expenses  authorized  pursuant  to  diis 
sriipart. 

(3)  Upon  termination  of  this  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  Kquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided.  That  to  the  extent 
practical  such  funds  shall  be  returned 
pro  rata  to  the  persons  frani  whom  such 
funds  were  collected. 

(b)  AU  fiinds  received  by  the 
committee  pursuant  to  any  provision  of 
diis  subpart  shall  be  used  solely  for  the 
purposes  specified  in  this  part  aad  shati 
be  accounted  for  in  the  raamier  provided 
in  this  part.  The  Secretary  may.  at  any 
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time  require  the  committee,  its  members, 
employees,  agents  and  all  other  persons 
to  account  for  aU  receipts  and 
disbursements,  funds,  property,  or 
records  for  which  they  are  responsible. 

(c)  Whenever  any  person  ceases  to  be 
a  member  or  alternate  member  of  the 
committee,  such  person  shall  account  for 
all  receipts  and  disbursements  and 
deliver  all  property  and  funds,  together 
with  all  books  and  records  in  such 
member's  possession,  to  the  committee, 
and  shall  execute  such  assignments  and 
other  instruments  as  may  be  necessary 
or  apropriate  to  vest  in  the  committee 
full  title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  member  pursuant 
to  this  pari 

(d)  The  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  its  members,  or  any  other 
person,  to  act  as  a  trustee  for  holding 
records,  funds  or  any  other  conunittee 
property  during  periods  of  suspension  of 
this  part,  or  during  any  period  or  periods 
when  regulations  are  not  in  effect  and. 
upon  determining  such  action  is 
appropriate,  the  Secretary  may  direct 
that  such  person  or  persons  shaU  act  as 
trustee  or  trustees  for  the  committee. 

Research  and  Promotion 

S  96t.50   nssaarch  and  promotion. 

(a)  The  committee  may.  with  the 
approval  of  the  Secretary,  establish  or 
provide  for  the  establishment  of 
production  research  and  marketing 
research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  production,  marketing,  distribution, 
and  consumption  of  cuctunbers.  In  a 
similar  manner  any  such  project  may  be 
modified,  suspended,  or  terminated.  The 
expenses  of  such  projects  shall  be  paid 
from  funds  collected  pursuant  to 

\  968.41  or  from  voluntary  contributions. 
Voluntary  contributions  may  be 
accepted  by  the  committee  only  to  pay 
the  expenses  of  such  projects:  Provided, 
That  (a)  Such  contributions  shall  be  free 
from  any  encumbrances  by  the  donor 
(b)  the^  committee  shall  retain  complete 
control  over  their  use;  and  (c)  the 
committee  is  prohibited  from  accepting 
contributions  from  handlers  subject  to 
the  order,  or  any  person  whose 
contributions  could  constitute  a  conflict 
of  interest 

(b)  In  recommending  marketing 
research  and  development  projects 
pursuant  to  this  section,  the  committee 
shall  giv6  consideration  to  the  following 
factors: 

(1)  The  expected  supply  of  cucumbers 
in  relation  to  market  requirements: 

(2)  The  supply  situation  among 
competing  areas  and  commodities; 


(3)  The  need  for  marketing  research 
with  respect  to  any  market  development 
activity;  and 

(4)  "Hie  anticipated  benefits  from  such 
projects  in  relation  to  their  costs. 

(c)  If  the  committee  should  conclude 
that  a  program  of  production  or 
mariceting  research  or  market 
development  should  be  undertaken  or 
continued  in  any  fiscal  period,  it  shall 
submit  the  following  for  the  approval  of 
the  Secretary: 

(1)  Its  recommendations  as  to  funds  to 
be  obtained  pursuant  to  \  968.41  or  from 
voluntary  contributions; 

(2)  Its  recommendations  as  to  any 
production  or  marketing  research 
projects; 

(3)  Its  recommendations  as  to  market 
development  activity;  and 

(4]  Any  other  information  requested 
by  the  Secretary. 

[d]  Upon  conclusion  of  each  project, 
and  at  least  aimually,  the  committee 
shall  report  the  results  of  the  projects  to 
the  Secretary,  producers  and  handlers. 

§  968.51    Patants,  copyrigttts,  biventiona, 
tradamarks,  and  pubiiCMtlofw. 

(a)  Any  patents,  plant  materials, 
copyrights,  frademarks,  inventions,  or 
publications  developed  through  the  use 
of  funds  collected  under  the  provisions 
of  this  part  shall  be  the  property  of  the 
U.S.  Government  as  represented  by  the 
committee. 

(b)  Fimds  generated  by  such  patents, 
plant  materials,  copyrights,  trademarks, 
inventions,  or  publications  shall  be 
considered  income  subject  to  the  same 
fiscal,  budget,  and  audit  controls  as 
other  funds  of  the  committee. 

(c)  Upon  termination  of  this  subpart, 
the  committee  shall  transfer  custody  of 
all  patents,  plant  materials,  copyrights, 
trademarks,  inventions,  and 
publications  to  the  Secretary  pursuant  to 
the  procedure  provided  in  S  968.84  of 
this  subpart 

Regulation 

§968.60    Martieling  policy. 

Each  fiscal  period  prior  to  or 
simultaneous  with  making  any 
reconunendations  pursuant  to  \  968.61, 
the  committee  shaU  submit  to  the 
Secretary  a  report  setting  forth  its 
marketing  policy  for  the  ensuing  season. 
Such  marketing  policy  report  shall 
contain  information  relative  to: 

(a)  The  estimated  total  production  of 
cuciunbers  within  the  production  area; 

(b)  The  expected  general  quality  and 
size  of  cucumbers  in  the  production  area 
and  in  other  areas; 

(c)  The  expected  demand  conditions 
for  cucumbers  in  different  maricet 
outlets: 


(d)  The  expected  shipments  of 
cucumbers  produced  in  the  production 
area  and  in  areas  outside  the  production 
area; 

(e)  Supplies  of  competing 
commodities; 

(f)  Trend  and  level  of  consumer 
income; 

(g)  Other  factors  having  a  bearing  on 
the  marketing  of  cucimibers;  and 

(h)  The  type  of  regulations  expected  to 
be  recommended  during  the  fiscal 
period. 

§  968.61    Recommendations  tar  reguiation. 

(a)  Whenever  the  committee  deems  it 
advisable  to  regulate  the  handling  of 
cuciunbers  in  the  maimer  provided  in 
§S  968.62. 968.63  or  968.64  it  shall  so 
recommend  to  the  Secretary. 

(b)  In  arriving  at  its  reconunendations 
for  regulation  pursuant  to  paragraph  (a) 
of  this  section,  the  committee  shall  give 
consideration  to  current  information 
including  but  not  limited  to  the  factors 
affecting  the  supply  and  demand  for 
cucumbers  during  the  period  or  periods 
when  it  is  proposed  that  such 
regulations  should  be  made  effective. 
With  each  such  recommendation  for 
regiilation,  the  committee  shall  submit  to 
the  Secretary  the  data  and  information 
on  which  such  recommendation  is 
predicated  and  such  other  available 
information  as  the  Secretary  may 
request,  including  the  following: 

(1)  a  clear  definition  of  the  problem; 

(2)  the  conditions  that  led  to  the 
problem; 

(3)  how  the  recommendation  will 
address  or  correct  the  problem; 

(4)  whether  there  are  viable 
alternatives  to  address  the  problem; 

(5)  what  the  expected  results  of  the 
regulation  would  be;  and 

(6)  an  assessment  of  impact  oa  small 
business. 

§  968.62    Issuance  of  regulations. 

(a)  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the 
handling  of  cucumbers  whenever  the 
Secretary  finds,  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulations  will  tend  to  effectuate  the 
declared  policy  of  the  Act  Such 
regulations  may: 

(1)  Limit,  during  any  period  or  periods, 
the  handling  otany  particular  grade, 
size,  quality,  maturity,  or  pack,  or  any 
combination  thereof,  of  any  variety  or 
varieties  of  cucimibers  grown  in  the 
production  area. 

(2)  Limit  the  handling  of  cucumbers  by 
establishing,  in  terms  of  grades,  sizes,  or 
both,  minimtmi  standards  of  quality  and 


maturity  ^luring  any  period  when  season 
average  prices  are  e)q>ectad  to  exceed 
the  parity  leveL 

(3)  Fix  the  size,  capacity,  weight 
dimensions,  anaridiigs,  or  fiack  of  the 
container,  or  containers  which  may  be 
used  in  the  packaging  or  handling  af 
cucumbers. 

(b)  The  ooounittee  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary  and  the 
committee  shall  proofipdy  give  notioe 
thereof  to  handlers. 

S96IL63   ModWlcaflow. auynslon, or 
lei  inhiatton  of  lapuiatluiia. 

(a]  In  the  event  the  committee  at  any 
time  finds  that,  by  reason  of  dianged 
conditions,  any  regulations  issued 
pursuant  to  S  968.62  should  be  modified, 
suspended,  or  terminated,  it  shall  so    - 
recommend  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds  from 
the  recommendations  and  information 
submitted  by  the  committee  or  from 
other  available  information,  that  a 
regulation  should  be  modified, 
suspended,  or  terminated  with  respect 
to  any  or  all  shipments  of  cuciunbers  in 
order  to  effectuate  the  declared  policy  of 
the  Act  the  Secretary  shall  modify, 
suspend,  or  terminate  such  regulation.  If 
the  Secretary  fincb  that  a  regulation 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  suspend  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  manner,  the  Secretary  may 
terminate  any  such  nu)difica8on  or 
suspension. 

S  968.64   Special  pwpoaa  sMpmants. 

(a)  Except  as  otherwise  provided  in 
this  section,  any  person  may.  iwithout 
regard  to  the  provisions  of  k  968.41, 

S  968.62.  i  96&63.  and  \  968.65.  and  the 
regulations  issued  thereunder,  handle 
cucumbers: 

(1)  For  consumption  by  charitable 
institutions; 

(2)  For  distribution  by  relief  agencies; 
or 

(3]  For  commercial  processing  into 
products. 

(b)  Upon  the  basis  of 
recommendations  and  information 
submitted  by  the  coaunittee,  w  from 
other  available  information,  the 
Secretary  may  modify  or  relieve  from 
any  or  all  reqnirements.  under  or 
established  pursuant  to  S  968.41. 

!  968.62,  §  968.63.  or  {  968.65,  the 
handling  of  cucumbers: 

(1)  To  desi^iated  market  areas; 

(2)  For  such  specified  purposes  as.  but 
not  limited  to:  (ij  Sales  or  deliveries  of 
cucumbers  by  a  producer  to  a  handla* 
within  any  area;  (ii)  sales  by  the 
pr:)ducet  to  the  final  consumer  and  not 


for  resale;  (iii)  sales  ^  the  producer  to 
food  service  establiahmenta;  <iv) 
packaging  «ucuBibers  for  otheTs:^v) 
receipts,  aalea.  or  shipments  of 
cucumbers  already  handled  by  another 
person:  and  (vij  shipments  for  leseaisch 
and  development  projects,  as  may  be 
designated  by  the  conunittee.  %vith  the 
approval  of  ^  Secretary:  «r, 

(3)  In  sttdi  minimum  quantities  as  may 
be  prescribed. 

(c)  The  committee  may.  with  the 
approval  dl  the  Secretary,  prescribe 
such  rules  and  regulations  as  it  may 
deem  necessary  to  {Meveni  cucnmbets 
handled  under  Qie  provisions  of  ttds 
section  from  entering  ^  channels  of 
trade  for  other  than  the  specific 
purposes  authorized  by  this  sectioa. 
Sudi  rules  and  regulations  may  indode 
the  requirements  that  handlers  shall  file 
applications  and  receive  approval  from 
the  committee  for  authorization  to 
handle  cuaunbers  pursuant  to  this 
section,  and  that  sudi  applications  be 
accompanied  by  a  certification  by  the 
purchaser  or  receiver  ^t  ttie 
cucumbers  were  not  used  bx  any 
purpose  not  audiorized  by  6iis  section. 

9968.65   Inapadlenandcartfficatiea 

(aj  Whenever  die  handling  of  any 
variety  of  cucumbers  is  regulated 
pursuant  to  {  9e&62  or  §  968.63  no 
handler  shall  handle  cucambers  oideas 
cucumbers  are  inspected  by  an 
authorized  reinesentative  of  the  Federal 
or  Federal-State  Inspection  Service  and 
are  covered  by  a  Valid  inspection 
certificate,  except  when  relieved  of  such 
requirements  under  \\  968.64. 968.65  or 
968.66. 

(b)  The  committee  may,  with  the 
approval  of  die  Secretary,  issue  rules 
requiring  inspection  or  regarded, 
resorted  or  repacked  lots,  or  providing 
for  special  inspection  requirements  or 
relief  therefrom. 

(c)  Insofar  as  die  requirements  of  this 
section  are  concerned,  the  length  of  time 
for  which  an  inspection  certificate  is 
valid  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(d)  When  cucumbers  are  inspected 
pursuant  to  the  requirements  of  this 
section,  each  handler  shall  prompUy 
submit,  or  cause  to  be  submitted,  to  the 
committee  a  copy  of  the  certificate  of 
inspection  issued  with  respect  to  such 
cucumbers. 

(e)  The  conunittee  may.  widi  the 
approval  of  the  Secretary,  prescribe 
rules  and  regulations  waiving  the 
inspection  requirements  of  this  section 
where  it  is  determined  that  inspection  is 
not  practicable:  Provided,  That  all 
shipments  made  under  such  waiver  shall 


comply  swthaH  other  legulatians  ia 
effect 

(f)  The  coennittee  aiay  eater  into  an 
agreement  with  the  Federal  and  Federai- 
State  '"■y^"""  Services  withieigiect  to 
the  posts  of  tnapection  npf  uired  ly 
paragraph  M  ^  tins  sactioa.  and  may 
collect  from  handlers  their  nspeclive 
pro  lata  shares  of  audi  costs. 

§96846    MMbnun  quanflHas. 

The  committee,  with  the  t^proval  of 
the  Secretary,  may  establish  minimam 
quantities  below  which  handling  wffl  be 
fiee  from  regulations  issued  or  effective 
pmaoant  to  i  968.41.  fi  966.62.  j  968.64. 
S  968.65.  or  soiy  combination  thereofl. 

Reports  and  Beootdkaaping 


§968.70    Raportsandi 

(a)  Each  handler  ahaU  fauinsh  to  the 
committee,  ^  sudi  times  and  for  auch 
periods  as  the  committee  may  designate, 
with  the  approval  of  the  Secretary, 
certified  reports  coveting,  to  the  extent 
necessary  for  the  coaamittee  to  perionn 
its  functions,  each  shipment  of 
cucumbers  as  follows: 

(1)  The  name  of  the  shipper  and  die 
shipping  point 

-    (2)  The  car  or  truck  license  numbo'  (or 
name  of  the  trudier).  and  kientifination 
of  the  carrier. 

(3]  The  date  and  time  of  departure; 

(4)  The  number  and  type  of  containers 
in  the  shipment 

(5)  The  quantities  shipped,  showing 
separately  the  variety,  size  and  grade  of 
the  cucumbers; 

(6)  the  destination;  and 

(7)  Identification  of  the  inspection 
cer^cate  or  waiver  pursuant  to  whidi 
the  cucumbov  were  handled. 

(b)  Upon  request  of  the  committee, 
made  widi  the  approval  of  the  Secretary, 
each  handler  shall  furnish  to  the 
committee,  in  such  manner  and  at  audi 
times  as  it  may  prescribe,  such  other 
information  as  may  be  necessary  to 
enable  the  committee  to  perfonn  its 
duties  under  this  part 

(c)  Each  handler  shaD  maintain  for  at 
least  two  succeeding  fiscal  years,  such 
records  of  the  cucunbo'  received  and 
disposed  by  such  handler  as  stay  be 
necessary  to  verify  the  reports 
submitted  to  the  committee  pursuant  to 
this  section. 

(d)  All  reports  and  records  submitted 
by  handlers  pursuant  to  the  provisions 
of  this  section  shall  be  received  by,  and 
at  all  times  be  in  custody  of,  oae  or  more 
designated  employees  of  the  committee. 
No  such  employee  shaU  disclose  to  any 
person,  other  than  the  Seoetaiy  upon 
request  therefor,  data  or  infonaatioo 
obtained  or  extracted  from  such  rqiorts 
and  records  which  might  affect  the  trade 
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position,  financial  condition,  or  business 
operation  of  the  particular  handler  horn 
whom  received:  Provided,  That  such 
data  and  information  may  be  combined, 
and  made  available  to  any  person,  in  the 
form  of  general  reports  in  which  the 
identities  of  the  individual  handler 
furnishing  the  information  is  not 
disclosed  but  may  be  revealed  to  any 
extent  necessary  to  effect  compliance 
with  tiie  provisions  of  this  part  and  the 
regulations  issued  thereunder. 

(e)  For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers,  the 
Secretary  and  the  committee,  through 
duly  authorized  representatives  shall 
have  access  to  any  handler's  premises 
during  regular  business  hours,  and  shall 
be  permitted  at  any  such  times  to 
inspect  such  premises  and  any 
cucumbers  held  by  such  handler,  and 
any  and  all  records  of  the  handler  with 
respect  to  the  handler's  acquisition, 
sales,  uses  and  shipments  of  cucumbers. 
Each  handler  shall  furnish  all  labor  and 
equipment  necessary  to  make  such 
inspections. 

Compliance 

9  9W-tO   Compliance. 

No  person  shall  handle  cucumbers 
except  In  conformity  with  the  provisions 
of  this  part. 

Miscellaneous  Provisions 

S96M2    RigMofttwSMretary 

The  members  of  the  committee 
(including  successors  and  alternates), 
and  any  employees  or  agents  thereof, 
shall  be  subject  to  removal  or 
suspension  by  the  Secretary  at  any  time. 
Eadi  and  every  regulation,  decision, 
determination,  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval,  the  disapproved 
action  of  the  committee  shall  be  deemed 
null  and  void,  except  as  to  acts  done  in 
reliance  thereon  or  in  accordance 
therewith  prior  to  such  disapproval  by 
the  Secretary. 

§«68.S3    TarmlnaMon 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  part  by 
giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  in  which  the  Secretary  may 
determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  and  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

(c)(1)  The  Secretary  shall  terminate,  in 
accordance  with  section  8{c)(16]B  of  the 


Act,  the  provisions  of  this  order  at  the 
end  of  any  fiscal  period  in  which  the 
Secretary  has  found  by  referendum  or 
otherwise  that  such  termination  is 
favored  by  a  majority  of  the  producers, 
who  during  a  representative  period  as 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  of  cucumbers 
for  mcuicet:  Provided,  That  such  majority 
has,  during  such  representative  period, 
produced  for  market  more  than  fifty 
percent  of  the  volume  of  such  cucumbers 
produced  for  market,  and  that  such 
termination  shall  be  effective  only  if 
announced  on  or  before  the  end  of  the 
then  current  fiscal  period. 

(2)  The  Secretary  shall  conduct  a 
continuance  referendimi  every  fifth 
fiscal  period  with  die  first  sudi 
referendum  to  be  conducted  within  five 
years  from  the  effective  date  of  this 
subpart,  to  ascertain  whether 
continuance  of  this  order  is  favored  by 
producers.  The  Secretary  may  terminate 
the  provisions  of  this  order  at  the  end  of 
any  fiscal  period  in  which  the  Secretary 
has  found  that  continuance  of  this  order 
is  not  favored  by  producers  who,  during 
a  representative  period  determined  by 
the  Secretary,  have  been  engaged  in  the 
production  for  market  of  cucumbers  in 
the  production  area.  Such  termination  of 
the  order  shall  be  effective  only  if 
announced  on  or  before  the  end  of  the 
then  current  fiscal  period. 

(d)  The  provisions  of  this  order  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease  to  be  in  effect. 

§  968J4    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  part  the  committee 
members  shall,  for  the  purpose  of 
liquidating  the  affairs  of  the  committee, 
continue  as  trustees  of  all  the  funds  and 
property  then  in  its  possession,  or  under 
its  control,  including  claims  for  any 
fimds  unpaid  or  property  not  delivered 
at  the  time  of  such  termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  committee  and 
of  the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(3)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person,  full  title  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  committee  or  the  trustees 
pursuant  thereto. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered,  pursuant  to  this 


section,  shall  be  subject  to  the  same 
obligation  imposed  upon  the  committee 
and  upon  the  trustees. 

S968.85    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  or  of  any  regulation  issued  pursuant 
to  this  part,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not 
(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shaU  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
part  or  any  regulation  issued  under  this 
part,  or  (b)  release  or  extinguish  any 
violation  of  this  part  or  of  any  regulation 
issued  under  this  part,  or  (c)  affect  or 
impair  any  rights  or  remedies  of  the 
Secretary  or  of  any  other  person  with 
respect  to  any  such  violation. 

§968.86    Duration  Of  Immunitiee. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
the  termination  of  this  part,  except  with 
respect  to  acts  done  under  the  during  the 
existence  of  this  part 

§968.87    Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States,  or  name  any  agency 
or  division  in  the  U.S.  Department  of 
Agriculture,  to  act  as  the  Secretary's 
agent  or  representative  in  connection 
with  any  of  the  provisions  of  this  part 

§968.88    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  the  United  States: 

(a)  To  exercise  any  powers  granted  by 
the  act  or  otherwise,  or 

(b)  In  accordance  with  such  powers, 
to  act  in  the  premises  whenever  such 
action  is  deemed  advisable. 

§968.89    Personal  liability. 

No  member  or  alternate  member  of 
the  committee  and  no  employee  or  agent 
of  the  committee  shall  be  held 
personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate,  employee,  or 
agent,  except  for  acts  of  dishonesty, 
willful  misconduct,  or  gross  negligence. 

§968.90    SepartfriNty. 

If  any  provision  of  this  part  is 
declared  invalid  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 


remainder  of  this  part  or  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing  shall  not 
be  affected  thereby. 


{MM1 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

Marketing  Agreement 

§968.97   Counterparla.* 

lliis  agreement  may  be  executed  in 
multiple  counterparts  and  when  oae 
counterpart  is  s^ed  by  the  Secretary, 
aU  such  counterparts  shall  constitute, 
when  taken  togettier.  one  and  the  same 
instrument  as  ^  all  signatures  were 
contained  in  one  original. 

§968.98   AdditloiMlpartlee.* 

After  the  effective  date  thereof,  any 
handler  may  become  a  parts  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges' and  iounimities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

§968.99   Order «Mh marketing 


Each  signatoiy  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  act 
an  order  providing  for  regulating  the 
handling  of  cucumbers  in  the  same 
manner  as  is  provided  for  in  the 
agreement. 

(FR  Doc.  90-21718  Filed  0-14-60;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart32l| 
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Minimum  Security  Procedures 

AOENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Proposed  rule. 

summary:  The  FDIC,  in  coordination 
with  the  other  Federal  financial 
institution  supervisory  agencies,  has 
reviewed  subpart  A  of  part  326  and 
determined  that  it  is  appropriate  to 
revise  the  regulation  to  reflect  changes 
in  the  technology  of  security  devices, 
and  to  implement  certain  changes  made 
by  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
("FKREA").  The  revision  incorporates 
some  of  the  amendments  made  to  the 


Bank  Protection  Act  of  1966  by  FIRREA 
and  provides  the  flexibility  to  avoid  the 
tedtoical  obsolescence  that  occurred 
with  the  existing  regulation. 
DATBB:  Comments  must  be  received  on 
or  before  November  16, 1990. 
Aoomssct:  Send  comments  to  Hoyle  L 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington.  DC  20429. 
Comments  may  be  hand-delivered  to 
room  F-400  on  business  days  between 
8:30  a.m.  and  5  p.m.,  and  may  be 
inspected  in  room  F-457  between  8:30 
a.m.  and  5  p.m.,  on  business  days.  (FAX 
number  (202)  898-3838). 
row  RNITHER  mFORMATION  CONTACT. 
Roger  A.  Hood,  Assistant  General 
Counsel,  (202)  898-3681,  Legal  Division, 
or  Eugene  Seitz,  Review  Examiner, 
Special  Activities  Section,  Division  of 
Supervision,  (202)  898-6793,  FDIC,  550 
17th  Street  NW.,  Washington,  DC  20429. 
SUPPLEMKNTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Comments  on  the  collection  of 
information  should  be  directed  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3064- 
0095),  Washington,  DC  20503,  with 
copies  of  such  comments  to  be  sent  to 
Steven  F.  Hanft.  Office  of  the  Executive 
Secretary,  room  F-451,  550 17th  Street 
NW.,  Washington,  DC  20429.  The 
collection  of  information  in  this 
regulation  consists  of  recordkeeping 
requirements  described  in  §  9  326.2 
through  326.4.  The  recordkeeping  is 
required  by  the  FDIC  to  ensure 
compliance  with  the  Bank  Protection 
Act  of  1968  (12  U.S.C.  1881  through 
1884).  This  recordkeeping  requirement 
will  be  imposed  on  all  insured 
nonmember  banks. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
in  the  regidation  is  sununarized  as 
follows: 

Number  of  Respondents:  8,700. 

Number  of  Responses  Per 
Respondent'  1. 

Total  Annual  Responses:  8.700. 

Hours  Per  Response:  0.5. 

Total  Annual  Burden  Hours:  4.350. 

Background  Information 

The  Bank  Protection  Act  of  1968 
requires  the  Federal  financial  institution 
supervisory  agencies  to  establish 
minimum  standards  for  security  devices 
and  procedures  to  discourage  financial- 


type  crime  and  to  assist  in  the 
identification  of  persons  who  commit 
such  crimes.  To  implement  this  statute  a  ' 
uniform  regulation  was  adopted  in  1969     . 
by  each  of  the  supervisory  agencies— 
Comptroller  of  the  Currency,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Federal  Home  Loan  Bank  Board 
(now  known  as  the  Office  of  Thrift 
Supervision),  and  the  FDIC.  With  the 
exception  of  minor,  nonsubstantive 
changes  in  1981,  this  regulation  has  not 
been  modified  since  it  was  first  adopted. 

The  existing  regulation's  appendix 
recommends  use  of  apecihc  types  of 
security  devices.  Due  to  the 
advancement  of  technology,  these 
recommendations  now  refer  to  obsolete 
equipment  For  example,  the 
requirements  for  surveillance  systems 
state  that  the  film  used  in  the  camera 
should  be  capable  of  operating  not  less 
than  three  minutes  and  should  be  at 
least  16mm.  Today's  camera  systems  are 
more  likely  to  be  continuous  video 
cameras. 

The  FDIC  beUeves  that  any  standards 
that  refer  to  8{>ecific  security  devices  are 
likely  to  become  obsolete  because 
technology  is  continuing  to  advance  at  a 
rapid  pace.  To  avoid  the  necessity  of 
constantly  updating  required  security 
devices,  the  FDICs  proposed  regulations 
takes  a  more  flexible  approach.  It 
requires  each  insured  nonmember  bank 
to  designate  a  security  officer  who  will 
administer  a  written  security  program. 
The  proposed  regulation  states  that  the 
security  program  shall  include  certain 
procedures,  and  requires,  at  a  minimum, 
that  four  specific  security  devices  be 
installed,  but  leaves  it  to  the  discretion 
of  the  security  officer  to  determin  which 
additional  security  devices  will  best 
meet  the  needs  of  the  program.  It  this 
way  the  seciuity  officer  can  choose  the 
most  up-to-date  equipment  that  meets 
the  requirements  of  his  or  her  particular 
bank.  This  approach  also  addresses  the 
difficulty  caused  by  establishing  specific 
standards  to  apply  to  all  banks 
regardless  of  the  bicidence  of  crime  in 
their  neighboiboods. 

The  Bank  Protection  Act  requires  that 
the  supervisory  agencies  issue  minimum 
standards  for  the  installatioa  operation 
and  maintenance  of  security  devices 
and  procedures.  The  proposed 
regulation  establishes  a  minimum 
standard  by  requring  four  specified 
security  devices.  These  four  devices  are 
a  secure  space  for  cash,  a  lighting 
system  for  illuminating  the  vault  an 
alarm  system,  and  tamper  resistant 
locks  on  exterior  doors  and  windows.  In 
addition,  the  proposed  regulation 
mandates  the  content  of  a  secimty 
program;  e.g.,  procedures  for  opening 
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and  dosing  far  butinfOT,  for  safekceptag 
valuaUss,  mad  for  identifying  persons 
canaaittiag  afaBss.  Tlwse  are  the 
mfnimii  prscadnres  that  Aoold 
compriaa  a  bank's  secority  program.  To 
assist  iwsiirsd  iwiuiaambei  banks  in 
establiskiBg  dMir  pmpaai,  the 
regtdatiaa  saggssts  certain  factors  to  be 
.  considered  when  selecting  additional 
security  derices. 

To  enstne  that  a  bank's  security 
pregram  is  reviewed  on  a  regular  basis 
for  eflectiveneaSt  the  proposed 
regutstioo  requires  a  repml  to  be  nude 
by  the  secwity  officer  to  the  bank's 
board  of  directors  at  least  annuaUy.  This 
changes  the  current  reqalrement.  which 
was  efiaiinated  by  PDUIEA,  that  reports 
must  be  filed  pariadScaUy  with  a  bank's 
primary  suvervlaofy  agency. 

Following  is  a  section-by-section 
analysis  showing  die  moififications  to 
the  existing  regulation: 

Section  32&0   Aathority,  Purpose,  and 

This  section  has  been  rewritten  to 
emphasize  the  responsibility  of  a  bank's 
board  of  directors  to  ensure  that  the 
baidc  adopts  and  maintains  appropriate 
security  preoedores. 

SecUoo326J    De^aiUona 

This  section  has  been  revised  ai  a 
manaer  consistent  with  other  (Ganges 
made  in  ^m  proposed  regulation. 
Defimdona  of  tiaaking  hours"  and 
"tefler's  statiea  or  wisidoaT  have  been 
deleted. 

Section  32&2   Deaigoatiom  of  Security 
Officer 

Only  minor  changes  have  been  made 
in  this  section. 

Sectitm  326 J   Secunty  Program 
Ifonnerly  "Security  Devices'^ 

IW  concept  erf  the  security  officer 
surveying  the  need  for  secority  devices 
is  contained  in  new  1 326^2.  The 
required  nuntanaa  secwity  devices  for 
each  ba«k  are  set  Carth  in  this  section 
(§  32e.3(b)(lH5)3.  within  die  addition  <A 
a  reqairasBent  Cor  a  secure  space  to 
protect  cash  or  other  hqnid  asaeta.  Also 
appropriateness  consideratioos  are  now 
covesed  in  1 32BJ(bM5). 

This  section  previoasiy  contahied 
language  alkNnng  a  bank  not  to  comply 
with  the  specifics  of  die  regdation  so 
long  aa  it  preserved  a  stateawnt  of  ^ 
reasons  in  its  reeords.  Becaaae  the 
specificity  of  the  legalatien  has  been 
eliminated,  this  language  has  beea 
deleted.  PtnaUyi  the  sabstmce  of 
previous  ptowiaions  on  secarity 
procedures  in  the  former  |  SZM  has 
been  iacotporated  hi  thia  section. 


Section  326.4    Reports  ffonnerfy  33BJ^ 

The  re^iirement  for  filing  reports 
regulady  with  die  regulatory  ^ency  has 
been  changed  to  require  annual  reports 
to  die  bank's  board  of  directors.  The 
requirement  of  internal  recorkeeping  of 
extern^  oimes  is  new  a  suggested 
procedve  under  S  32&3(aK2>.  The 
requirement  for  special  repnts 
whenever  requested  by  dMe  regulatory 
ageney  has  been  ehrainated  as 
unnecessary  because  an  agency  can 
obtain  such  reports  dirough  its  regular 
supervisory  powers. 

Fhially,  former  1 32B.6  en  corrective 
action  has  been  eliminated  because  it  is 
covered  under  the  agency's  sapervisory 
authority  to  prevent  unsafe  and  unsound 
practices.  Similarly,  the  former  S  326.7 
on  civil  money  penalties  has  been 
eliminated  as  unnecessary  because  it  is 
contained  in  the  statate  and  need  not  be 
set  fordi  in  the  regulation. 

In  addition,  both  appendh;es  A  and  B 
of  the  former  regulation  have  been 
deleted.  Appendix  A  was  considered  to 
be  too  specific  and  had  become 
obsolete.  Any  specific  new  requirements 
would  also  have  to  be  updated  widi 
advances  in  technology.  Therefore,  the 
draft  regulation  has  been  changed  to  be 
very  general,  with  the  requirement  that 
the  bank  determine  what  is  the  best 
means  of  protecting  itself  and 
identifying  criminals. 

Appendix  B  concerns  actions  to  be 
taken  by  employees  in  the  case  of  a 
robbery.  This  has  been  deleted  because 
it  is  hidoded  in  the  tist  of  suggested 
procedures  to  be  established  under  the 
security  program  re<Hiired  by  1 326.3(a). 

Approval  of  the  pnqiosMl 
amendments  to  part  326  would  eliminate 
the  need  tor  infannation  that  the  FDIC 
currendy  requires  insured  nonmeniber 
banks  to  sulnnit  m  the  Report  of 
Comphanoe  with  the  Bank  Protection 
Act  (FDiC  6140/03}.  The  FEHC  dierefore 
proposes  to  discontinne  this  report 
effective  with  final  approval  of  the 
proposed  amendments  to  this  part  hi 
accordance  with  the  Paperwork 
Redaction  Act  of  1980,  the  proposed 
discontinuance  of  this  report  will  be 
reviewed  by  the  Office  of  Manageaaent 
and  Budget  after  consideration  of  the 
comments  received  during  the  public 
comment  period. 

Regulatory  FlenWlity  Act  Ana^rsis 

Pursuant  to  section  60S{b)  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L  No. 
96-354. 5  U.S.C.  601  et  seq.),  the  FDIC 
certifies  that  the  proposed  amendment 
will  not  have  a  s^nificant  acoaooric 
impact  on  a  sabstantial  number  of  small 
entires.  Shad  entities  already  are 
required  to  comply  widi  the  security 


standards  established  in  the  existing 
regulation,  and  this  asumhient 
provides  for  more  flexibittty  in  devisag 
security  programs,  which  should  help 
minimize  the  existing  costs  to  the 
institutions.  The  amendment  also 
replaces  required  reports  to  the 
government  with  annual  reports  to  the 
bank's  board  of  directors,  which  should 
ease  the  regulatory  burden  on  small 
institutions. 

List  of  Subjects  hi  12  CFR  Part  326 

Banks.  Banking.  Bank  deposit 
insurance.  Insiired  nonmember  banks. 
Reporting  and  recordkeepii^ 
requirements,  Secarity  measures. 

For  the  reasons  set  out  in  the 
preamble.  Title  12,  Part  326.  Subpart  A 
of  the  Code  of  Federal  Regulations  is       ^ 
proposed  to  be  revised  as  follows: 

PART  32f-liMN(UIII  SECURTTY 
DEVICES  AKID  PROCEOUflES  AND 
BANK  SECRECY^CT  COMPUANCE 

Subpsrt  A— llinlnuua  Security  Procedures 


326.0 
32&1 
32&2 
326.3 
326.4 


Authority,  pwpoae  and  scope. 
Definitions. 

Deaignatoii  of  acconty  officer. 
Security  prograaL 
Reports. 
•        ••*•* 


Authority:  12  U.S.C  1881-1884. 

S326l0    AuttMrity.purposa,  and  scope. 

(a)  This  regulation  is  issued  by  the 
Federal  Deposit  Insurance  Corporation 
("FDIC")  pursuant  to  section  3  of  the 
Bank  Protection  Act  of  1968  (12  U.SwC. 
1882).  It  applies  to  insured  state  banks 
that  are  not  members  of  the  Federal 
Reseve  System.  It  requires  each  bank  to 
adopt  appropriate  security  procedures  to 
discourage  robberies,  faoiglaries.  and 
larcenies  and  to  assist  in  identifying  and 
apprehending  persons  who  commit  such 
acts. 

(b)  It  is  the  responsibility  of  the  bank's 
board  of  directors  to  comply  with  this 
regulation  and  ensure  that  a  security 
program  for  the  bank's  main  office  and 
branches  is  developed  and 
implemented. 

§326.1    DeflnHlonsL 
For  the  porposes  of  diis  part — 
(a)  The  term  insured  amuneatber  bank 
means  any  bank,  faiduding  a  foreign 
bank  having  a  branch  die  deposits  of 
which  are  insured  hi  accordanee  with 
the  provisioos  of  the  Federal  Deposit 
Insurance  Act.  wfaidi  is  net  s  mead>er  of 
the  Federal  Reserve  ^tem.  The  term 
does  not  indode  any  bistitudon 
chartered  or  licensed  by  dwCompteollgt 
of  die  Currency,  any  Distiiet  baak.  or 
any  savings  associadon. 


(b)  The  term  banking  office  hicludes 
any  branch  of  an  insured  nonmember 
bank,  and,  in  the  case  of  an  insured 
state  nonmember  bank,  it  includes  the 
main  office  of  that  bank. 

(c)  The  term  branch  for  a  bank- 
chartered  under  the  laws  of  any  state  of 
the  United  States  includes  any  branch 
bank,  branch  office,  branch  agency, 
additional  office,  or  any  branch  place  of 
business  located  in  any  state  or  territory 
of  the  United  States,  District  of 
Columbia ,  Puerto  Rico,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  the  Northern 
Mariana  Islands  or  the  Virgin  Islands  at 
which  deposits  are  received  or  checks 
paid  or  money  lent.  In  the  case  of  a 
foreign  bank,  as  defined  in  12  CFR 
346.1(a),  the  term  "branch  has  the 
meaning  given  in  12  CFR  346.1(d). 

S  326.2    Designation  of  security  officar. 
Within  30  days  after  the  issuance  of 
federal  deposit  insurance,  the  board  of 
directors  of  each  insured  nonmember 
bank  '  shall  designate  a  security  officer 
who  shall  have  the  authority,  subject  to 
the  approval  of  the  board  of  directors, 
for  immediately  developing  and 
administering  a  written  security 
program,  to  protect  the  bank  fi-om 
robberies,  burglaries,  and  larcenies  and 
to  assist  in  identifying  and  apprehending 
persons  who  commit  such  acts. 

S  326  J    Security  program. 

(a)  Contents  of  security  program.  The 
security  program  shall: 

(1)  Establish  procedures  for  opening 
and  closing  for  business  and  for  the 
safekeeping  of  all  currency,  negotiable 
securities,  and  similar  valuables  at  all 
times; 

(2)  Establish  procedures  that  will 
assist  in  identifying  persons  committing 
crimes  against  \he  bank  and  that  will 
preserve  evidence  that  may  aid  in  their 
identification  and  conviction;  such 
procedures  may  include,  but  are  not 
limited  to: 

(i)  Retaining  a  record  of  any  crime 
committed  against  the  bank; 

(ii)  Maintaining  a  camera  that  records 
activity  in  the  banking  office;  and 

(iii)  Using  identification  devices,  such 
as  bait  money,  dye  packs  or  electronic 
tracking  devices; 

(3)  Provide  for  initial  and  periodic 
training  of  employees  in  their 
responsibilities  under  the  security 
program  and  in  proper  employee 
conduct  during  and  after  a  robbery;  and 

(4)  Provide  for  selecting,  testing, 
operating  and  maintaining  appropriate 


security  devices,  as  specified  in 
paragraph  (b)  of  this  section. 

(b)  Security  devices.  Each  insured 
nonmember  bank  shall  have,  at  a 
minimum,  the  following  security  devices: 

(1)  A  means  of  protecting  cash  or 
other  liquid  assets,  such  as  a  vault  safe, 
or  other  secure  space; 

(2)  A  lighting  system  for  illuminating, 
during  the  hours  of  darkness,  the  area 
around  the  vault,  if  the  vault  is  visible 
from  outside  the  banking  office; 

(3)  An  alarm  system  or  other 
appropriate  device  for  promptly 
notifying  the  nearest  responsible  law 
enforcement  officers  of  an  attempted  or 
perpetrated  robbery  or  burglary; 

(4)  Tamper  resistant  locks  on  exterior 
doors  and  exterior  windows  designed  to 
be  opened;  and 

(5)  Such  other  devices  as  the  securify 
officer  determines  to  be  appropriate, 
taking  into  consideration: 

(i)  The  incidence  of  crimes  against 
financial  institutions  in  the  area; 

(i)  The  amount  of  currency  or  other 
valuables  exposed  to  robbery,  burglary, 
and  larceny; 

(iii)  The  distance  of  the  banking  office 
from  the  nearest  law  enforcement 
officers; 

(iv)  The  cost  of  the  securify  devices; 

(v)  Other  securify  measures  in  effect 
at  the  banking  office;  and 

(vi)  The  physical  characteristics  of  the 
structure  of  the  banking  office  and  its 
surroundings. 

§326.4    Rsports. 

The  securify  officer  for  each  insured 
noimiember  bank  shall  report  at  least 
annually  to  the  bank's  board  of  directors 
on  the  effectiveness  of  the  securify 
programs. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  11th  day  of 
September,  1990. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(PR  Doc.  90-21887  Filed  9-14-80;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NM-147-A01 

Airworthiness  Directivet;  Boeing  of 
Canada,  Ltd.,  de  Havilland  Division, 
Model  DHC-7  Series  Airpianea 


action:  Notice  of  proposed  rulemaking 
(NPRM). 


*  The  (erm  "bourd  of  director*"  includes  the 
managing  oflicial  of  an  insured  branch  of  a  foreign 
bank  for  purposes  of  12  CFR  326^1  through  328.4. 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


;  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  appUcable  to  all  de 
Havilland  Model  DHC-7  series 
airplanes,  which  currently  requires 
repetitive  visual  inspections  of  the  right- 
hand  main  landing  gear  (MLG)  frame 
and  attadmient  bolts  to  detect  heat 
damage,  and  repair,  if  necessary.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structiu-al  integrify 
of  the  right-hand  MLG  frame  and 
attachment  bolts  and  possible 
malfunction  of  the  MLG.  This  action 
would  require  installation  of  a 
modification  which  relocates  the 
external  power  grounding  stud  to  the 
nacelle  longeron,  and  would  constitute 
terminating  action  for  the  repetitive 
inspections. 

DATES:  Comments  must  be  received  no 
later  than  November  6, 1990. 

AODRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
147-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  of  Canada,  Ltd.,  de 
Havilland  Division,  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
die  FAA.  Northwest  Mountain  Re^on, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  FAA,  New  England  Region, 
New  Yoric  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  Maher,  Airframe  Branch,  ANE- 
172;  telephone  (516)  791-6220.  Mailing 
addiress:  FAA,  New  England  Region, 
New  Yoik  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Valley 
Sbeam.  New  York  11581. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
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coatained  io  this  Notic*  may  be  rhneyd 
in  Dghi  of  die  conunents  received 

CoRueente  ete  spectttceify  iuviteu  on 
the  oveiaU  wyiietnry.  eeeaoodc 
envinMHHBtal.  anfi  eneigy  aspects  of 
the  pit^osed  rale.  AH  coBuiieats 
submitted  wffl  be  availaUe.  ba(k  befece 
and  after  the  dosiBg  date  for  eoounents. 
in  the  bries  Dedket  far  examfaiatifln  by 
interested  persons.  A  repart 
summahziag  each  FAA/pubUc  contact, 
concealed  iwith  the  SHbctaace  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Coranenters  wishing  tiie  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  foUowiog 
statement  is  made:  "Xlomments  to 
Docket  Number  90-NM-147-Aa*'  The 
post  card  wiO  be  date/tiiBe  stan^ted  and 
returned  to  die  commenter. 

Discianioii: 

On  April  11, 1900,  the  FAA  issved  AD 
90-09-02.  AmcndmeBt  39-6579  (55  HI 
14411.  Aprtt  -M,  1900),  to  reqaire 
repetitive  visaal  inspections  of  right- 
hand  main  lamfiag  gear  (^flJG)  firame 
and  attachment  bolts  to  detect  beat 
damage  to  the  right  MLG  frame  bolts 
due  to  elecbrical  arcing  across  air  g^u 
between  the  boHs  and  frame.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structural  integrity 
of  the  right-hand  MLG  frame  aid 
attachment  bolts,  and  possible 
malfunction  of  the  MLG. 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  which  preceded  Msuance  of  AD 
90-09-02.  iaop<wed  the  instaUation  of 
Modification  7/2577  as  terminating 
action  Cor  the  repetitive  inqiecfions. 
(This  raodiiication  relocates  the  external 
power  grounding  stud  to  the  nacelle 
longeron.)  Comments  received  in 
response  to  Ae  M^RM  mchided  a  report 
from  an  opetstor  whose  airplane  had 
sustakied  arting  dnnage  after 
instaUatkw  of  Motfification  7/2577.  Iliis 
same  operator  abo  reported  similar 
damage  to  a  second  atrpiane.  The  FAA 
concluded,  at  that  ttne,  that  farther 
evaluation  el  the  leleestioB  design  was 
necessary  and.  theMfoic.  did  not  indttde 
it  as  terminating  actioa  in  the  final  rule. 

Since  issiwce  of  that  AD,  the 
manufachwer  hea  re-cvehteted 
ModiBcattoB  7/2S77.  The  i—awf actnrer's 
review  revealed  diet  eaiy  ene  operator 
experienced  aiciBg  pmbkras  00  two  of 
its  tne  airplanes  fafiowkig  modiCkatioa. 
while  SO  other  airptaaes  with  this 
modifisatioa  iastatted  have  bad  ao 
arcing.  Upon  farther  review  of  the 
service  history,  the  FAA  has  determined 
that  the  modificatioa  in  its  presetU 


design  is  salisfiwtary  and.  if 
incorporated,  ceastttales  kemiaating 
action  for  the  tepet^ve  inspectiooa. 

Boeing  of  Canada,  Ltd,  dc  Havilland 
DivialoD,  hes  issued  Service  BuUetin  No. 
7-24-60.  Revision  B.  dated  {luie  23. 1980. 
which  describes  procedures  far 
repetitive  inspections  for  heat  damage  to 
the  right  MLG  frame  and  attachment 
bohs,  and  repaiz.  if  aecessary.  This 
service  bullekn  also  describes 
procedures  for  installing  Modiiication  7/ 
2577,  which  involves  relocating  the 
external  power  ground  studs  to  the 
nacelle  loi^ron:  once  tiiis  modification 
is  accomplished,  the  repetitive 
inspections  may  be  discontinued 
Transport  Canada  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  No.  CF- 
80-04  addressing  this  subject 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  t3rpe  design  registered  in  die 
United  States,  an  AD  is  proposed  whidi 
would  supersede  AD  90-09-02  with  a 
new  airvrortfainess  ifirective  that  woold 
continue  to  require  repetitive 
inspections  to  detect  heat  damage  to  the 
MLG  frame  and  attachment  bolto,  and 
repair,  if  necessary,  in  accordance  with 
the  service  bulletin  previously 
described.  Installation  of  Modification 
7/2577,  in  accordance  with  tfiis  service 
buBetin,  would  be  required  within  ISO 
days  md  would  constttote  terminating 
action  for  the  requirement  for  the 
repetitive  inspections. 

It  is  estimated  that  43  airplanes  ef  U.S. 
registry  would  be  affected  by  tlus  AD. 
that  it  would  take  approximately  7 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  modification  kit  will  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  patimatoH  to  be  $12.04a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  gevenment  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  suffieieet  faderalism 
implications  to  %yarrant  die  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regofatioa  (1) 


is  not  a  "major  rule"  onder  Executive 
Order  12291.  (2)  is  not  e  "sfBofficant 
rule"  imder  DOT  Reptlalory  Policies 
and  Prw»dures  (4«  FB 118M.  Fefaraary 
26, 1979);  and  (3)  if  promidgated  wiU  net 
have  a  significant  ecenomic  impact 
poative  or  negative,  on  a  sobetantiai 
number  of  am^  entities  under  the 
criteria  of  the  Regafatory  Fldxibility  Act 
A  copy  of  the  drtdft  evalaetfao  prepared 
ffor  tMs  action  is  contaJned  in  the 
regulatory  docket  A  copy  of  it  mav  be 
obtained  frem  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmeBdment 

According,  pursaant  to  the  authority 
delegated  to  me  by  die  AdnHnistrator, 
the  Federal  Aviatioa  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-[  AMENDED) 

1.  The  authority  dtatim  Cor  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.&C  tSS^a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-448, 
January  12, 19»);  and  14  CFR  ItllS. 

138.13   (Awandsdl 

2.  Section  38.13  is  amended  by 
superseding  Amendment  39-0579  (55  FR 
14411,  April  18, 1990),  AD  90-09-02.  with 
the  following  new  airworthiness 
directive: 

Boeing  oT  Caasda.  Ud..  Ds  HaviVaad 

Diviaioo.  Applies  to  all  de  HayiUand 
Model  DHC-7  series  aiq>iaiies, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unlets 
previousiy  accomplished. 
To  prevent  possible  matfunction  of  the 

right  main  landing  gear  (MLG).  accomplish 

the  following: 

A.  Within  109  landings  af^  May  29, 1990 
(the  effiective  date  of  AO  99-09-02).  and 
thereafter  at  intervals  not  to  exceed  GOO 
landings,  condact  a  visual  inspection  of  the 
right  MLG  frame  and  attachment  bafts,  fai 
accordance  with  paragraph  A.  of  the 
Accomplishment  butnictions  in  de  HaviUand 
Service  Bulletio  Na  T-M-tO.  Reviston  B, 
dated  June  23. 198% 

1.  If  no  damage  is  fonnd,  reassemble  parts 
and  return  the  airplane  le  service. 

2.  If  damage  is  found  replace  with 
serviceable  parts  prior  (o  farther  flight  in 
accordance  with  the  service  bulletin. 

B.  Within  180  days  after  the  efCective  date 
of  this  AO.  faistallModificalioB  Na  7/2S77. 
which  relocates  the  external  power  grounding 
stud,  in  accordance  wrdi  paragnpii  B  of  the 
Accomplishment  Instructions  in  de  UavlUaad 
Service  BuUetio  Na  7-M-4»,  WtnUtao  & 
dated  lone  23.  l«a  InstallatieB  «{ this 
modiiicatioa  oomtitulee  teramrurtfng  action 


for  the  aepetiUva  inapefitiaas  ce^uicad  by 
paragraph  A.,  above 

C  An  alternate  means  otrnrnplianre  oi 
adjustment  of  thecampftance  time.  whicA. 
provides  an  acceptable  levef  oT sai^ty,  may 
be  used  when  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office 
(AGO).  ANE-170. 

Notecihe  megaut  rfunriri  be  stibmitlfcd 
directly  to  the  Manager,  New  York  AiKraft 
AGO.  ANE-170.  and  a  copy  sent  to  the 
cognizaali  lAA  Puiac^at  fiupcdar  ^li.  The 
PI  wiQifaen  iaswaitri  qomMentaos  coBsumeasi 
to  the  Manager,  New  York  AGO.  AN&-17Ql 

D.  Special  flight  permits  may  be  issued  in 
accordance  wi&  FAR  21 JST*  and  ZI.l  99  to 
operate  aiqilaaes  tkn  a  heae  ini  ordes  to 
comply  witii  the-  ret^uircments  ot  this  AU 

All  persons  affected  by  this  directive 
vrhtr  have  not  afaready  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltif.,  de 
(feviHamf  Dhrtsion,  Garraft  Buuhvurd 
FAA,  Northwest  Mountain  Regitm, 
Transport  Airplane  Dfrectonrte.  1801 
Lind  Avenue  SW.,  Renfon,  Wosningttjnt 
or  at  the  FAA.  NeW'  Ehgbnd  R!bgiuii, 
New  York  Aircraft  Certifieafion  Office, 
181  South  Fimifcfin  Avenue.  VaHtey 
Stream,  New  York. 

Issued  in  Ilentoo..1|tfashin0ankan 
September  6i  1990. 
Darrell  M.  Podeison.. 

Acting  Manager^  TrvDspott  Airplane 
Directorate,  Aircraft  Certification  Service^ 
(FR  Doc.  90-21848  Fifed  9-14-90: 8(45  am) 

BiLLMa  CeOS  4Sia-U4l 
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Airwocthiness.  Dksetivet;  SAA&-Scania 
Mod*l  SF-340A  Series  Airplaneft 

AQENCV:  Federal  Aviation 
Adminislcatien  (FAA),  DOT. 
ACnOMr  Notice  af  pcopcaed  rolenaUsg 
fNFH14. 


:  This  notice  proposes-  to 
supersede  an  existing  aixworthiness 
directive  (AD),  applicable  to  certain 
SAAB-Scania  Model  SF-340A  series 
airplanes,  whith  currently  requires  an 
eS&f  conent  fhapsctfoD  to  detect  cracks 
in  the  horizontal  sttebHizer,  and  repair,  if 
necessary;  aad  itinfenenast  of  the 
herisontai  stahttmc.  This  acticiR  wndd 


req^asevB 
requireHisnh^  thgtsiasieHaeniA 
rephccmenft  ef  the  right  aiiA  kk  drag 
ai^e  and  aasocietBdt  Ainei  This 
piapsaatienenfied  hyadditiaaal 
rcpostk  «{  dasMgp  is  the  asca  ef  the  dr^ 
ni^lrmaJfcisrlagf  nlrMi^tecciiBieA 
during  air&ama  foti^ie  tests  after  the 
horizontal  stabiliker»  bed  beeA 
reinfoDced  This  ceodltion,  ifaoL 


coareeledk  could  lesull  ia  seduced 
structuaat  inte^ty  ef  tfaebsBiaQBtal 
stabilizer. 

DATEgt  Cenmsols  Bast  befeceired  no 
later  thas  Nosenber  a  199a 
ADDftESSESr  Send  comments  en  tfte 
pfoposaf  in  dupncafe  tit  Ftscfcrat 
Aviation  Administration,  Northwest 
MounteiiT  Regfon,  ■ftansport  Anpfene 
DireetOTtrte,  ANW-I08,  Aftenfioir 
Airwortftfness  Relee  Docket  No.  flt>-NM- 
161-AD,  188f  Lnwf  Avenue  SW.,  Renton, 
Was&iiagftm  98055-4058.  The  appRcabte 
service  information'  may  be  obtainedr 
bom  SAAB-Scania  AB,  ftoduct  Support, 
S-581.88,  LinkopTng.  Sweden.  This 
infbrmal$on  may  be  exammed  at  trie 
FAA,  Ninth  west  Mountain  Region, 
Transport  Airplane  Diretrtorate,  1801 
Lind  Avenue  SW.,  Renton,  Washington. 
FORFURrHER  IMFOHMATION  CONTACT: 
Mr.  Mack  Quam,  Standardization 
Branch,  ANM-113;  telephone  t20B)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorale.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPLtMBnARV  INFOmilATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writteB  data,  views,  oi  argumeots  aa 
they  SBfey  desire.  CommHnteatiqna 
should  identily  the  rcguletary  docket 
number  and  bie  sebmkled  m  duplicate  ke 
the  address  specified  above.  All 
communicatiens  leeerued  on  or  before 
the  dosing  date  for  ceramenls  specified 
above  will  be  considered  by  the 
Admimstrator  before  takiag  actiea  an 
the  proposed  rule..  The  prapesala 
contained  ta  this  Naticc  mmj,  be  chaiged 
in  hght  of  the  corameats  received. 

Comments  are  specincally  invited  on 
the  averall  regulatory,,  economic 
enviioomental.  aod  energy  aspects  of 
the  proposed  rule.  AIL  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Ru&s  Docket  for  examination  by 
interested  persona.  Ae^ort 
summariziag  each  FAA/public  contact, 
concerned  with  the  substance  of  thia 
proposal,.  vriU  be  filed  in  die  Rules 
DockeL 

Commenters  wiehing^  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addlessed,  stamped 
post  card  on  which  the  font)wing 
statement  is  aiadc:  "Coraments  fev 
Docket  Number  90-NM-18t-AIX"  The 
post  card  will  be  date/time  stamped  and, 
returned  to  the  commenter. 


Ok  M^  3a  188a  (he  FAA  issKd  AD 
90-12-12,  Amendment 39-8628(55- FR 


23188.  Itioft  7. 11)881  tAse^Mxeaaeddv 
curmt  iaapectiaft  t*  d^ad  CMsk*  ito  the 
horizontal  stafailizei.  and  itpaii.  if 
Bcceassry;  and  FeiaioisemeBt  of  the 
horizeatal  stabiUasE.  Thai  actian  waa 
prompted  l^  a  report  cf  dam  ape  ta  the 
front  aad  leac  spat  of  the  horiaaotel 
stabiltzer  that  aceuned  durisftairfraae 
fati^ie  testa.  Thia  coaditasv  if  Bo4 
corrected,  could  icsuiil  in  redaccd 
structural  iotcgrity  of  the  faomaotal 
stabilizer. 

Since  issuance  of  that  ADl  the 
maDufactiuex  has  csaduEted  additional 
airframe  fati^ie  testa  on  airplaaea  alter 
the  boriaiontaJ  itahiirnt  bad  been 
reiafoECsd.  Fati^ie  dam<<y  accmed  ia 
the  area  ef  thahorizeolaL  stabilher  diag 
angle  and  Ifat  fuaekge' >kii«.  dose  ta  the 
radiua  cf  the  (k-ag  uigle.  Thia  caodittaa» 
if  not  corrected,  could  also  result  ia 
reduced  stnictusal  iategri^  af  the 
horisdatal  stabilizer. 

SAAB-Scaiiia  has  issued  Service 
Bulletia  340-65-827.  dated  )me  2a,  1980. 
which  incsrpocatea  ptocedeiea  Imbs 
SAAB-Scuna  Service  Bofctia  310-66- 
013..  foe  eddy  caneoC  inspectiona  «l  the 
horizoatai  stabiliaer  to  deteet  craeha 
and  damage,  and  repair,  ifaecesaary 
and  reinfoccemenl  of  the  hrorizaDtal 
stabilizer.  Ib  addition,  thia  service 
b^illotin  descrihes  procedaea  far  the 
removal  of  drag  ai^gles  and  shisaSk 
additional  inspections  of  the  drag  a«gie 
attaching,  holek.  and  aepaiz..  ii  necessary; 
and  replacement  of  the  draft  aoglea  and 
associated  shims.  The  Luftfartsverket. 
which  19  Hie  airworthiness  authority  ef 
Sweden,  has  dasaified  thia  service 
bulletin  as  mandatory,  and  has  iweed 
Airworthiness  Directive  SAD  No.  1-035, 
Revision  A. 

Thia  airplana  Boodel  ia  maaaiKtMed 
in  SiMedea  and  type  ceilificated  ia  the 
United  Statca  eadcr  the  praeisiaaa  ef 
i  21.29  of  the  FMsrat  Aviatiea 
Regulatioae  aad  dkaapfilieable  hiialcral 
airworthiness  agreement. 

Since  this  condWen  islSieiy  t»  exist 
or  develop  on  other  airplanes  of  the 
same  type  desi^  registered  m  the 
United  States,  an  AD  is  proposed  which 
woofd  sepersede  AO  90-f  2-12  witf»  a 
new  airworthiness  cfirectrve  Ihet  iveuVd 
continue  to  require  eddy  current 
inspections  to  detect  cracks  in  the 
horizontal  stabilizer  repair,  if 
necessary;  and  reinforcement  of  the 
horizontal  stafaifizeE.  Thia  proposed 
action  would  add  a  requiremeaf  to 
perform  visual  and  dye  penetrant 
inspections  to  detect  cracks  of  the  drag 
angle  afta  eking  heteK  repair,  if 
necessary,  and  hislalhtibB  of  new  drag 
angles  and  associated  shims,  in 
accordance  woA  the  service  btdfctin 
previously  described. 
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It  is  estimated  that  79  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  25 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  estimated  cost  for  required  parts  is 
$4,936.  Based  on  these  figures,  the  total 
cost  impact  of  die  AD  on  U.S.  operators 
is  estimated  to  be  $1,179,944. 

The  regulations  proftosed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  ¥R  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendmmit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.&C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11^. 

S39l13    (Amended] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-€628  (55  FR 
23189,  June  7, 1990),  AD  90-12-12,  with 
the  following  new  airworthiness 
directive: 

SAAB-Scania:  Applies  to  Model  SF-d40A 
series  airplanes.  Serial  Numbers  004 
through  138,  inclusive,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 


To  prevent  reduced  structural  integrity  of 
the  horizontal  stabilizer,  accomplish  the 
following: 

A.  Prior  to  the  accumulation  of  16,000 
landings  or  within  90  days  after  July  13, 1990 
(the  effective  date  of  AD  90-12-12. 
Amendment  39-6628),  whichever  occurs  later, 
accompUsh  the  following: 

1.  Perform  an  eddy  current  inspection  to 
detect  cracks  in  the  horizontal  stabilizer,  in 
accordance  with  SAAB-Scania  Service 
Bulletin  340-44-013.  dated  December  1. 1989. 
If  cracks  are  detected,  repair  prior  to  further 
flight  in  accordance  with  the  service  bulletin. 

Z  Reinforce  the  horizontal  stabilizer,  in 
accordance  with  SAAB-Scania  Service 
Bulletin  340-55-013.  dated  December  1. 1989. 

B.  Prior  to  the  accumulation  of  16,000 
landings,  or  within  90  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  following  in  accordance  with 
the  Accomplishment  Instructions  in  SAAB- 
Scania  Service  Bulletin  340-55-027,  dated 
June  28, 1990: 

1.  Remove  the  left  and  right  drag  angles 
and  associated  shims. 

2.  Perform  a  visual  and  dye  penetrant 
inspections  of  the  drag  angle  attaching  holes, 
if  cracks  are  found,  repair  prior  to  further 
flight 

3.  butall  new  drag  angles  and  associated 
shims. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  accepteble  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  «vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fi-om  the 
manufacttuer  may  obtain  copies  upon 
request  to  SAAB-Scania  AB,  Produce 
Support  S-581.88,  Linkoping,  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

Issued  in  Renton.  Washington,  on 
September  6, 1990. 
Dariell  M.  Pedefson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Adircraft  Certification  Service. 

(FR  Doc  90-21847  Filed  9-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surfaea  Mining  Raclam«ti< 
and  Enforcamant 

30  CFR  Part  936 

Oklahoma  Pannanant  Regulatory 
Program 

AQCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule;  Public  conunent 
period  and  opportunity  for  public 
hearing  on  proposed  amendment 

summary:  Oklahoma  promulgated  rules 
for  its  permanent  regulatory  program, 
(hereinafter,  the  "Oklahoma  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
promulgated  rules  pertain  to  the 
requirements  for  maps  (in  permit 
applications)  for  coal  exploration 
operations  extracting  greater  than  250 
tons,  and  the  definition  of  "owned  or 
controlled  and  owns  or  controls." 
Oklahoma's  promulgated  rules  differ 
ht)m  the  rules  it  previously  proposed  to 
OSM  and  OSM  approved.  OSM  is 
reviewing  the  promulgated  rules  to 
ensure  that  they  are  consistent  wih 
SMCRA  and  the  Federal  regulations. 
This  notice  sets  forth  the  times  and 
locations  that  the  Oklahoma 
promulgated  rules  are  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

dates:  Written  comments  must  be 
received  by  4  p.m.,  c.d.t.  October  17, 
1990.  ff  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
October  12, 1990.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  c.d.t  on  October  2, 
1990. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
amendments,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  fiee  copy  of  the  amendment 
by  contacting  OSM's  Tulsa  Field  O^ice. 

James  H.  Moncrief.  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100 


East  Ske%  Dowe.  Suite  550.  Tda^  C»C 
74135,  TefephoBs:  OU;  581r«43a 
Oklahoma  DepartoieBt  ofMSneau  4040 
North  Lincoki,  Sute  107.  ntr«»finma 
City..  OK  73105,  Telephone:  HOS)  52V- 
3859. 


FOR  niRTHEB  WMBMAXIOM  OQMTi 

Jaaes  U.  MonnfiaC  Duestor,Talsa  Field 
Office,  at  tfce  adAess  fa  "Anoatisas." 

The  telephone  mullet  is.  fSl^  S8t-64S0L 


I.  BRckyuuarf  OB|  Aa  OUsAonia 
Pia^am.  1 1 

QaJaDuacy  ig..1981.the  Sccrstacy  of 
the  Intedoc  eondlHonafly  aj^rowed  the 
OklahjQBia  pcogcam.  General 
background  infonaatku.  o»  the 
Oklahoma  prapam.  including  the 
Secretary'^  findings,  the  disposition  of 
comments,  and  the  conditions,  of 
approvaf  of  the  Okfafioma  progcam  can 
be  found  in.  the  January  19. 1981  Fbdeni 
Regbltor  C48^PK  4^0):  Subsequent 
actiims  concerrdng  Oklahoma's  program 
and  program  amendhientS  can  be  found 
at  30  CFR  936.15, 938.10;  aad  938130. 

n.  PEopoaedAjBeodaeiiL 

ObMarebZJaadBlli^lS,  19001  OSM 

paUiBfac  A  antioea  Id  tlK  VMay  Ka^riw 
(55FR  in6»aiidSB>ERaai3a; 
Administeatiwe  teoordi  Naa^  OK-flOt  aad 
OK.-832i  aaiwumaBg  the  Disccter  of 
OSlbft  appravfll  at  Ae  ilay  la  19e»  (aa 
revised  aai  daiified  a»  J«aH!  A  and 
Noveaaba  K.  tau^  and  luaa  22,  August 
8,  and  Deceaibarlfi^iaW; 
Adminiatsali  vs.  Besaid  Nas,.  01^447. 
QK-866.0Kr-688.  OK-«Q0;aRd  OK-003)^ 
State^proposed  axae&dment  to  the  rales 
of  the  Oklahoma  pro^^m.  The  Director 
appiQved  the  amendment  en  the 
condRion  that  Oklahoma  adopt  the  culea 
in  a  form  identical  to  those  subaiilted  to 
an  reviewed  by  OSM  and  the  pubGc. 

On  June  21, 1990  (Adhunrstrative 
Record  No.  C^-98^  Oklahoma 
submitted  to  OSSf  copies  of  the  rules 
that  it  had  pramu{gated  Ceffectfve  fune 
22, 1990)  subsequent  fo  the  Director's 
approvals.  Upon  comparing  the  06M- 
approved  rules  and  the  Oklahomar 
promulgated  rules.  OSKf  hfentified 
dfffepeneee  m  Ae  two  sets  of  ndes. 
Because  SMCRA  reqaires  eonsrsteney 
between  State-  and  Ferferaf  stawfafA, 
OSM  is  further  reviewing  and  sofieitii^ 
public  review  afOUahaiBa's 
proidgHted  rdeata  dstasaiiiie  whether 
they  are  ■•  Ina  efiediKe  than  Ar 
Federal  regulations  and  no  less  stringent 
dia»SMCRA. 

The  rules  for  vrhick  OSM  has  noted 
differences  between  the  06M-appceved 
and  Sate  pimmilgatni  lules  aser 

(1)  The  geq.Mire«ents  at  k77a.l2(b)4ia) 
for  DBapfl.(iRfernBt  appkkatiaB^  &»  coat 


exploratkn  opetationa  exteaetiBg, 
greater  thaa  25t  taaa  (GaBespaodiat 
Federal  cegilatioa  30  CFK  772.ia0^U)( 
OSM  approved  Oklahoma's  requiseawat 
for  maps  "at  a  scale  of  1:24,000,  or 
larger,"  but  Oklahoma] 
a  scalea(l:2aK.ar  tugeOlaad 

(2)  The  definition  at  {  773.5(a)(2]  of 
"owned  or  controlled  and  owns  or 
controls"  (corresponding  Fedenl 
regulation  30  CFR  773.5(a)(2);  OSM 
approved  the  phrase  "based  oa 
instrument  of  ownership  or  voting 
securities,  owning  of  recoed  ra  excess  of 
10%  af  aa  entity,"  bnf  OkkdioiBu 
promulgated  "based  oa  htslroiueiit  of 
ownership  or  votmg  securities,.  awmDg 
of  record  in  excess  of  50%  of  an  eafiiy."} 

m.  Publir  Ouuiwjul  ftuujJUius 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  amtm^eat 
satisfies  the  ^pticable  program, 
approval  crileria  of  30  CFR  732.1S  If  the 
amendmeot  fs  deemed  adiequate.  it  vtUt 
become  pact  of  the  Oklahoma  program. 

Written  i 


audiaaaa  nba  arisk  t»  taatiiiy  haaa  Haaa 


Written  coamients  j^hnyTtf  be  specific 
pertain  only  to  the  iBsueapropased  in. 
this  ndemakmg,  and  ikchide 
expfanstions  in  support  of  the 
commenfes's  reconunendafiieBS. 
Comments  received  afiei  the  tkne 
indicated  under  "DATES"^  or  at  TnraHnnff 
other  than  theTuIsa  FEeld Office  wiAaat 
necessarily  be  considered  in  the  final 
rulemaldng  or  inshided  ia  the 
acfanmistrative  recatd. 

Public  Heaiag" 

Persons  wishang.  to  testi^  at  the 
public  hearing  shotdd  coatad  the  persoa. 
listed  under  "^OR  further  MFORMATIOIl 
CONTACT'^  by  4  p.m..  cd-t  en  October  2. 
1990.  The  localioa  and  time  of  the 
hearing  will  be  arranged  witb  those 
persons  requesting  the  hearia^  Una  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  wtt  aot  be 
held. 

Filiag  of  a  wiitten  statenienL  ^  the 
time  of  the  hearing  IB  requested  a»  it  wilt 
gieatlgf  asaiat  the  tcanscribeB. 
SuhoiiiBsion  of  vmttea  statemsBta  ia 
advance  of  the  keariagwiU  aUow  06M 
officials  to  prepare  adeqaate  responses 
and  appcepciate  questieas. 

The  publifi.  beeriag  wiU  eantinoe  on 
the  specified  date  ualtl  all  persons 
scheduled  to  testify  have  beea  heaidi 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to- do  aot.  wili  be  heard  ieikiwiag'.  these 
who  hove  beea  scbedoled.  Tlw  heasing 
will  end  after  alt  penanasGhedaiedta 
testify*  and  persons  present  ia  tiie 


Public  Meethig 


tf  only  ana  peBsaa  n^aesta  a» 
opportaaity  to  testify  at  a  fc«i*ri«|^  a 
ittbitcBwetiDg.  nthat  tbanapuyic 
henfim.iay  bahBllA.PefsOBawiaidBKla 
Biaet  aiMb  OSM  MfMaaaMiiiaa  la 
discuss  the> fioposad  saniiiiliiu  ai  sHy 
lequesi  a  aisetiag  byi 
pesaaa  lieted  uades ' 
mroRnawM  ciwarr."  Al  i 
meetina  aritt  he  opea  to  the  public  I 


if  poahUe,  aafcaa  of  BMehi«B  wiU  be 
pasted  at  the  tacattoM  UsiaA  mda 
"ADDRESS^"  A  arritten  saannairaf 
each  mechag  wifi  be  ande  a  park  ai  tha 
adauitelratiaa  ttOKd. 

List  of  SubfecIS  in  SO  CFK  Pari  93K 

Intergovamiaealat  reiettsaa,  Shtface 
miaaig;  lladi  ip  ound  aaaing, 

Dateift:  September  7,  HMK 
Raymomf  L.  Lowrih. 

Assistant  Directos,  Western  FTeldOperattonB, 
[FR  Doc.  90-21B1S  niad  »-14-aei,  arts  aal 
BHXNM  COOC  ' 


DEPARTMENT  OF  DEFENSE 

Offlea  of  tha  Sacratary 

32CFIIPMtM 

[DoD  Dlractl«!S  8486m] 

RIN0780-AC4t 

Human  loMnanodaficianqf  Vkua 
(HLV-1) 

AGENCVE  CBBca  of  the  Seaalaiyv  Dan 
ACTKM:  l^oposed  nde. 


suMMar.Tteai 
CFR  Part  58,  "GanpMaace  wiib  Host 
Natson  Hiaaan  bananadefiosncsr  Vhas 
(mV)  Screening  Re^ufciianKs  far  DaD 
Civilian  Eaiployeea"  sad  iaaarporalss 
the  pohcjr  poaxDolgBafd  by  the  Ao^at  8; 
1988  Deputy  SeecCtasy  ef  Defsasa 
memorandanaan  HIV-l/ASB. 
MandatDcy  lestii^  ol  civthaas  ia 
accomplished  saWy  in  compBaiice  with 
hostaatioaHnr-ii 


requiremeaa 
containa  ao  Bia|ar  paliqr  d>aagn>  baC 
does  Bidade  lechx^ca)  gusdelacs  ia 
support  oTdie  exists  pokey.  It  dRMBs 
eligibility  for  appointawnl  of  eiihototat 
for  military  service  to  individuals  wilh 
serologic  evidence  of  HIV-1  infection; 
requires  pernxfic  screening  of  active 
du^  ood  Reserve  coaponent  BriStofy 
persoaiel'  for  smdoK*  ol  WV-4 
inlecden;  refiers  active  daty  pusuan) 
with  serologic  evidence  ef  WV-I 
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infection  for  a  medical  evaluation  of 
fitness  for  continued  service  in  the  same 
manner  as  personnel  with  other 
progressive  illnesses;  and  denies 
eligibility  for  extended  active  duty  (duty 
for  a  period  of  more  than  30  days)  to 
those  Reserve  component  members  with 
serologic  evidence  of  HTV-l  infection. 
The  rule  also  provides  for  the  retirement 
or  separation  of  Service  members 
infected  wldi  HIV-1  who  are  determined 
to  be  unfit  for  further  duty:  ensures  the 
safety  of  die  blood  supply  through 
policies  of  the  Armed  Service  Blood 
Program  Office,  the  guidelines  of  the 
Fo<^  and  Drug  AdnUnistration.  and  the 
accreditation  of  the  American 
Association  of  Blood  Banks;  and, 
complies  with  statutory  limitations  on 
the  use  of  the  information  obtained  from 
a  Service  member  during  or  as  a  result 
of  an  epidemiologic  assessment 
interview  and  the  results  obtained  firom 
laboratory  tests  for  HTV-l.  Finally,  it 
establishes  an  aggressive  disease 
surveillance  and  health  education 
program,  and  provides  education  and 
voluntary  HIV-1  serologic  screening  for 
DoD  health  care  beneficiaries. 
DATES:  Written  comments  on  this 
propqsed  rule  must  be  received  by 
October  17. 1990. 

AOONCSSCS:  Forward  comments  to  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  the  Pentagon, 
Room  30360,  Washington,  DC  20301- 
1200. 

torn  PUKTHER  INFORMATION  CONTACT: 
Dr.  M.  Peterson,  telephone  (202)  695- 
7116. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  89-28334  appearing  in  the  Federal 
Register  on  December  .S,  1989  (54  FR 
50243),  the  Office  of  the  Assistant 
Secretary  of  Defense  published  a 
proposed  rule  on  this  subject.  That 
proposed  rule  is  revised  by  this 
proposed  ride.  This  part  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291.  The  proposed  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  result  in  a  major 
increase  in  the  cost  of  prices  for 
consumers,  industries,  State  or  local 
governments;  or  adversely  effect 
competition,  employment,  investment, 
productivity  or  innovation.  The 
proposed  rule  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.);  therefore,  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

List  of  Subjects  in  32  CFR  Part  5S 

Armed  Forces  reserves.  DoD  civilian 
employees.  Government  employees. 
Human  Immunodeficiency  Virus,  HTV-l, 
Military  personnel. 


Accordingly,  title  32,  chapter  I, 
subchapter  B,  is  proposed  to  be 
amended  by  revising  part  58  to  read  as 
follows: 

PART  58 ' '  HUMAN 
IMMUNODEFICIENCY  VIRUS  (HIV-1) 

58.1  Purpose. 

58.2  Applicability. 

58.3  Definitioiis. 
5a4  Policy. 

58.5  Responsibilities. 

58.6  Procedures. 

Appendix  A  to  Part  58 — Adrainislratian  of 

Officar  Appiicanli. 
Appeal  B  to  Part  58— HIV-1  Tasting  of 

DoD  QviUan  Enqrioyoes. 
Appendix  C  to  Part  58    Personnei 

Notificatioa  and  Epidemiological 

Investigation. 

AadMfity:  10  U.S.C.  113. 

555.1  PurpoM. 

This  part  supersedes  DoD  Directive 
1438.4,  Deputy  Secretary  of  Defense 
Memorandum,  "Policy  on  Identification, 
Surveillance,  and  Administrative  of 
Personnel  Infected  with  Human 
Immunodeficiency  Virus  (HIV),"  August 
4. 1988,  Deputy  Secretary  of  Defense 
Memorandum,  "Recommendation 
Human  Immunodeficiency  Virus  (HIV) 
Policies,"  March  8. 1988,  Assistant 
Secretary  of  Defense  (Health  Affairs) 
Memorandum,  "Policy  on  Clinical 
Evaluation,  Staging  and  Disease  Coding 
of  Military  Personnel  Infected  with 
Human  Immunodeficiency  Virus  (HIV)," 
September  11, 1987,  Assistant  Secretary 
of  Defense  (Health  Affairs) 
Memorandum.  "The  DoD  HTLV-III 
Testing  Program,"  December  5, 1985,  to 
update  policy,  respoosibilities,  and 
procedures  on  identification, 
surveillance,  and  administration  of 
civilian  and  military  personnel  infected 
with  HIV-1,  as  well  as  DoD  civilian 
employees  for  whom  testing  is  required 
of  a  host  nation. 

558.2  AppNcabUity. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD);  the  Military 
Departments  (including  their  Reserve 
components);  the  Chairman,  Joint  Chiefs 
of  Staff  and  Joint  Staff:  the  Unified  and 
Specified  Commands;  and  the  Defense 
Agencies  (hereafter  referred  to 
collectively  as  "DoD  Components").  The 
term  "Military  Services,"  as  used  herein, 
refers  to  the  Army,  Navy,  Air  Force,  and 
Marine  Corps. 

§58.3    Definitions. 

(a)  Human  Immunodeficiency  Vinis-l. 
The  virus  most  commonly  associated 
with  the  Acquired  Immune  Deficiency 
Syndrome  (AIDS)  in  the  United  States. 


(b)  HFV-l  and/or  AIDS  Education 
Program.  Any  combination  of 
information,  education,  and  behavior- 
change  strategies  designed  to  facilitate 
behavioral  alteration  that  will  improve 
or  protect  health.  Included  are  those 
activities  intended  to  support  or 
influence  Individuals  in  managing  their 
own  health  through  lifestyle  decisions 
and  self-care.  Operationally,  such 
programs  include  community,  worksite, 
and  clinical  aspects  using  appropriate 
public  health  education  methodologies 
through  lifestyle  decisions  and  self-care. 
Operationally,  such  programs  include 
community,  worksite,  and  clinical 
aspects  using  appropriate  public  health 
education  methodologies. 

(c)  Serologic  Evidence  of  HIV-1 
Infection.  A  reactive  result  given  by  a 
Food  and  Drug  Administration  (FDA)- 
approv^d  enzyme-linked 
immunosorbent  assay  (ELISA)  serologic 
test  that  is  confirmed  by  a  reactive  and 
diagnostic  Immunoelectrophoresis  test 
(Western  blot  (WB))  test  on  two 
separate  samples. 

(d)  Host  Nation.  A  foreign  nation  to 
which  DoD  U.S.  civilian  employees  are 
assigned  to  perform  their  official  duties. 

(e)  DoD  Civilian  Employees.  Current 
and  prospective  DoD  U.S.  civilian 
employees,  including  appropriated  and 
nonappropriated  fund  personnel.  This 
does  not  include  members  of  the  family 
of  DoD  civilian  employees,  employees 
of,  or  applicants  for,  positions  with 
contractors  performing  work  for  the 
Department  of  Defense,  or  their  families. 

(f)  Epidemiological  Assessment  The 
process  by  which  personal  and 
confidential  information  on  the  possible 
modes  of  transmission  of  HTV-l  are 
obtained  bom  an  HIV-1  infected  person. 
This  information  is  used  to  determine  if 
previous,  present,  or  future  contacts  of 
the  infected  individual  are  at  risk  for 
infection  with  HTV-l  and  to  prevent 
further  transmission  of  HTV-l. 

SS8.4   Policy. 

It  is  DoD  policy  to: 

(a)  Deny  eligibility  for  appointment  or 
enlistment  for  Military  Service  to 
individuals  with  serologic  evidence  of 
HTV-l  infection. 

(b)  Screen  active  duty  (AD)  and 
Reserve  component  military  personnel 
periodically  for  serologic  evidence  of 
HIV-1  infection. 

(c)  Refer  AD  personnel  with  serologic 
evidence  of  HIV-1  infection  for  a 
medical  evaluation  of  fitness  for 
continued  service  in  the  same  manner  as 
personnel  with  other  progressive 
illnesses,  as  specified  in  DoD  Directive 


1332.18  '.  Medical  evaluation  shall  be 
conducted  in  accordance  with  the 
Standard  Clinical  Protocol.*  Individuals 
with  serologic  evidence  of  HtV-1 
infection  who  are  fit  for  duty  shall  not 
be  retired  or  separate  solely  on  the  basis 
of  serologic  evidence  of  HTV-l  infection. 
AD  personnel  with  serological  evidence 
of  TDV-l  infection  or  who  are  ELISA 
repeatedly  reactive,  but  WB  negative  or 
indeterminate,  shsll  be  advised  to 
refrain  from  donating  blood. 

(d)  Deny  eligibility  for  extended  AD 
(duty  for  a  period  of  more  than  30  days) 
to  those  Reserve  component  members 
with  serologic  evidence  of  HTV-l 
infection  (except  under  conditions  of 
mobilization  and  on  the  decision  of  the 
Secretary  of  the  Military  Department 
concerned).  Reserve  component 
members  who  are  not  on  extended  AD 
or  who  are  not  on  extended  fidl-time 
National  Guard  duty,  and  who  show 
serologic  evidence  of  HIV-1  infection, 
shall  be  transferred  involuntarily  to  the 
Standby  Reserve  only  if  they  cannot  be 
utilized  in  the  Selected  Reserve. 

(e)  Retire  or  separate  AD  or  Reserve 
Service  members  infected  with  HIV-1 
who  are  determined  to  be  imfit  for 
further  duty,  as  implemented  in  DoD 
Directive  1332.18. 

(f)  Ensure  the  safety  of  the  blood 
supply  through  policies  of  the  Armed 
Services  Blood  Program  Office,  the  FDA 
guidelines,  and  the  accreditation 
requirements  of  the  American 
Association  of  Blood  Banks. 

(g)  Comply  with  applicable  statutory 
limitations  on  the  use  of  the  information 
obtained  fiom  a  Service  member  during, 
or  as  a  result  of,  an  epideifaiologic 
assessment  interview  and  the  results 
obtained  fit)m  laboratory  tests  for  HTV- 
1. 

(h)  Control  transmission  of  HIV-1 
through  an  aggressive  disease 
surveillance  and  health  education 
program. 

(i)  Provide  education  and  voluntary 
HIV-1  serologic  screening  for  DoD 
healthcare  beneficiaries  (other  than 
Service  members). 

(j)  Comply  with  host-nation 
requirements  of  PiIV-1  screening  of  DoD 
di^ian  employees,  as  described  in  this 
part 


S  58.5   ResponsMMIes. 

(a)  The  Assistant  Secretary  of  Defense 
(Health  Affairs)  (ASD(HA)).  in 
coordination  with  the  Assistant 
Secretary  of  Defense  (Force 


'  Copies  inay  ht  onaliwd,  at  cost,  from  the 
National  Technical  Itifonnation  Service,  S285  Port 
Royal  Road.  Springfield.  VA  22161 

*  Forward  request*  for  copies  to  the  Ofiice  of  the 
Assistant  Secretary  of  Defense  (Health  Affairs),  the 
Pentagon.  Washington.  DC  20301-1200. 


Management  and  Personnel) 
(ASD(FM&P)),  the  General  Counsel  of 
the  Department  of  Defense  (GC  DoD), 
and  the  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  (ASD(RA)).  is 
responsible  for  establishing  policies, 
procediues,  and  standards  for  the 
identification,  surveillance,  and 
administration  of  personnel  infected 
with  HIV-1.  The  ASD(HA)  shall  provide 
overall  policy  guidance  and  approval  for 
the  HIV-1  and/or  AIDS  education  and 
information  efforts  and  shall  establish 
the  HIV-1  and/or  AIDS  Information  and 
Education  Coordinating  Committee. 

(b)  The  Secretaries  of  the  Military 
Departments  shall  establish  Service 
poUcies,  procedures,  and  standards  for 
the  identification,  surveillance, 
education,  and  administration  of 
personnel  infected  with  HIV-1,  based  on 
and  consistent  with  this  part 

(c)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FM&P))  shall  estabUsh  and  revise 
policies  governing  HIV-1  screening  of 
DoD  civilian  employees  assigned  to, 
performing  official  travel  in,  or  deployed 
on  ships  with  ports  of  call  at  host 
nations,  in  coordination  with  the 
ASD(HA),  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 
(ASD(ISA)),  and  the  GC,  DoD. 

(d)  The  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 
(ASD(ISA))  shall  identify  or  confirm 
host-nation  HIV-1  screening 
requirements  for  DoD  civilians,  transmit 
this  information  to  the  ASD(FM&P),  and 
coordinate  requests  for  screening  with 
the  Department  of  State  (DoS). 

(e)  The  Heads  of  DoD  Components 
shall  implement  HIV-1  screening 
policies  and  procedures  for  DoD  civilian 
employees  identified  in  §  58.5(c)  and 
shall  take  the  following  actions: 

(1)  Report  newly  established  host- 
nation  HTV-l  screening  requirements  to 
the  ASD(FM&P)  and  provide  sufficient 
back^ound  information  to  support  a 
decision.  Tliis  reporting  requirement  is 
exempt  fit>m  licensing  in  accordance 
with  paragraph  E.4.b.  of  DoD  7750.5-M  ». 

(2)  Develop  and  distribute  policy 
implementing  instructions. 

(3)  Establish  procedtires  to  notify 
individuals  who  are  evaluated  as  HIV-1 
seropositive  and  provide  initial 
counseling  to  them. 

S  58.6   Procedurss. 

(a)  Applicants  for  Military  Service 
and,  periodically,  AD  and  Reserve 
component  military  personnel  shall  be 
screened  for  serologic  evidence  of  HIV- 
1  ir^ection.  Testing  and  interpretation  of 
results  shall  be  in  accordance  with  the 


procedures  as  described  in  the  HTV-l 
Testing  and  Interpretation  of  Results  *. 
Test  results  shall  be  reported  to  the 
Reportable  Disease  Data  Base  as 
described  in  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  Memorandum, 
"DoD  Reportable  Disease  Database," 
December  30, 1985. 

(b)  Applicants  for  enlisted  service 
shall  be  screened  at  die  Military 
Entrance  Processing  Stations  (MEPS)  or 
the  initial  point  of  entry  to  Military 
Service.  Applicants  who  enlist  under  a 
delayed  enlistment  program,  but  before 
entry  on  AD  and  who  exhibit  serologic 
evidence  of  HIV-1  infection,  may  be 
discharged  due  to  erroneous  enlistment. 

(c)  Officer  candidates  shall  be 
screened  during  their  preappointment 
and/or  precontracting  physical 
examination.  The  disposition  of  officer 
applicants  who  are  ineligible  for 
appointment  due  to  serologic  evidence 
of  HIV-1  infection  shall  be  in 
accordance  with  the  procedures  in 
Appendix  A  of  this  part. 

(d)  Applicants  for  Reserve 
components  shall  be  screened  during  the 
normal  entry  physical  examinations  or 
in  the  preappointment  programs 
established  for  officers.  Those 
individuals  with  serologic  evidence  of 
HTV-l  infection  who  are  required  to 
meet  accession  medical  fitness 
standards  to  enUst  or  be  appointed  are 
not  eligible  for  Military  Service  with  the 
Reserve  components. 

(e)  Initial  testing  and  periodic 
retesting  of  AD  and  Reserve  component 
personnel  shall  be  accomplished  in  the 
priority  listed  in  Disease  Surveillance 
and  Health  Education  •. 

(f)  AD  personnel  (including  Acting 
Guard  and/or  Reserve)  who  exhibit 
serologic  evidence  of  HIV-1  infection 
shall  receive  a  medical  evaluation. 
Guard  and  Reserve  personnel,  not  on 
extended  AD,  must  obtain  a  medical 
evaluation  fi^>m  a  civilian  physician. 

(g)  Each  Military  Service  shall  appoint 
an  HTV-l  and/or  AIDS  education 
program  coordinator  to  serve  as  the 
focal  point  for  all  HIV-1  and/or  AIDS 
education  program  issues  and  to 
integrate  the  educational  activities  of 
the  medical  and  personnel  departments. 

(h)  An  HIV-1  and/or  AIDS 
Information  and  Education  Coordinating 
Committee  shall  be  established  to 
enhance  communication  among  the 
MiUtary  Services,  recommend  joint 
education  policy  and  program  actions, 
review  education  program 
implementation,  and  recommend 
methodologies  and  procedures  for 


•  See  footnote  1  to  I  S&4(c). 


*  See  footnote  2  to  I  S6.4{r). 

*  See  footnote  2  to  I  SS.4(c). 
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pratran  cwiuafioB.  l^ot  canMittec 
shaQ  be  cbmied  ky  Ibe  Office  «r  Ae 
ASD(HA).  Meafaen  tksM  wckide  two 
represeatatives  bom  At  Office  of  (he 
ASIXFM&PJ.  aad  ibe  HV-t  w4/«r 
A£DS«d)icatiaa  propaB  oaerdinator 
from  each  Military  Service.  Additional 
members  shall  r^reseat  the  Aated 
Services  BkMd  Prograa  Office  aad.  on 
an  ad  hoc  basis.  OA9)91A).  Policy  aod 
progtaai  propocals  shaH  be  ooordiaaled 
with  tiae  Secretaries  «f  the  Mititaiy 
Departateata. 

{i]  Each  Military  Service  ^atl  prefiare 
a  phufor  the  inpileBieDtaties  of  a 
compreheostve  HTV— 1  and/cr  AIDS 
education  prct^aa  that  includes  specific 
objectives  yiUk  measarable  «ctioB  steps. 
The  plaa  shall  address  inlanutia^, 
education,  and  behavior-chaqgs 
strategies,  as  deseiflied  at  Disease 
SurveiHoaoe  aodHeakk  Education  *. 

(j)  Gvilians  raay  oot  be  mandatori^ 
tested  for  serok*^  evtdeoce  of  HIV-4 
infectioB  except  a»  aeoessary  io  ooaply 
with  valid  host-nation  seqairemeiits  isr 
screening  of  DoD  enj^lcyees.  Ptoeedwes 
for  laaadatery  screeniog  of  DoO 
civilians  shall  be  in  acooidaace  with 
appendix  B  of  this  part 

(k)  The  medical  assessaient  of  eadi 
exposvK  tOi  acd/or  case  oC  (flV-l 
infectioa  seea  at  a  nilitary  mescal 
treatment  facility  O^iflT)  shdl  mdtide  an 
epideouolo^cai  assessownt  ef  the 
potential  transaussioa  of  f&V-l  to  other 
persons  at  risk  of  infection,  tsdadiag 
sexual  and  other  iatiBate  ooetacts  and 
faauly  of  the  patieat.  and  trmsiusion 
history.  The  acciuieiioe  of  HXV-1 
inf ectiott  or  seralogic  evidence  of  HIV-1 
infection  may  not  be  used  as  a  basis  for 
any  discipliBafy  action  against  aa 
individual  exo^  ats  described  io  the 
LimitatioBs  vm  Ae  Uae  cf  lafom^iat '. 

(1)  Each  oulitaiy  aradical  service  shafl 
condact  aa  oogoiag  diaical  evaioalioa 
of  eadi  AD  Sarvice  meraber  with 
serolqyc  evidence  of  HIV-1  iafactioa  at 
least  annualiy.  CD4  lypbacyte 
percentages  or  cotails  shaS  be 
monitaied  at  least  every  8  SMm&s. 
Appropriate  preveotive  awdidae 
counseling  shall  also  be  provided  to  att 
individual  patienas,  and  paWic  health 
edBcattoB  audehab  shal  be  made 
available  to  Aat  awdical  services' 
beaefidary  pspalstisa  Eadi  military 

longi  tudioal  cfaiical  evalaatioBs  of  AD 
Service  members  with  serriogic 
evidews  of  HIV-1  iniectioa  mad  shdl 
prepare  internal  sepoila  to  fiKililate 
timely  review  aod  ursHfimni  ■!  of 
current  \ 


*  Se«  footnote  2  to  I 

*  S«e  rootnole  2  to  i 


(m)  All  mihlaiy  hOF  ahail  aeti^ 
promptly  d»  ca^Bisaot  oililafy  heallh 
authoidy.  irfiai  these  is  diaical  or 
laboratory  evidcnoe  hadicalive  of 
infection  arilh  HV-1,  in  aocordsnce 
with  Appendix  C  of  this  part 

(n)  Eadi  Military  Department  sbafl 
ensure  that  a  mechinrism  is  estabfisfaed 
to  gather  data  on  the  epidemiology  of 
raV-1  infection  of  its  members.  Such 
epidemiological  research  aiiall  be 
accomplished  in  a  manner  to  ensure 
appropriate  protection  itf  informatioa 
given  by  the  Service  raeaoberon  the 
means  of  tiansmisston. 

(o)  The  Departmeat  of  the  Amy,  as 
the  bead  Agency  for  iaieetioos  disease 
research  witfaia  the  Department  of 
Defense,  shall  faadget  fat  and  fuml  toi- 
Military  Departmeot  DoD  HIV-1 
researdi  efforts  ia  accordance  with 
gaidsnce  provided  ^  the  ASD(HA).  The 
reseatdi  profpaiu  ahaV  focns  oa  the 
epideBHoiegy  and  natural  history  lA 
HIV-1  kdections  in  military  and  mHitmy 
associated  popdatieiis:  on  improving 
the  Birtheds  ktt  rapid  diagnosis  and 
patient  erahratioii;  and  on  studies  of  die 
immime  resptmse  to  iflV-1  infectioo. 
including  the  potential  for  inoeaaed  risk 
in  ^  nnhtary  operational  environment 

(p)  Service  members  widisardki!^ 
evidence  of  HIV-1  ii^iiection  sbafl  be 
assigned  within  the  United  Sl^bta. 
including  Alaska.  Hawaii,  and  nKCto 
Rico,  due  to  the  high  priority  assijpMd  to 
the  cortHaaed  medical  evaiuatioo  of 
military  persoonel.  Tlie  Secretaries  of 
the  Military  Oepartmecte  assy  restrict 
such  iadividaais  to  aondeploy^ile  units 
or  positions  for  paiposes  of  force 
r^Kfiness-To  pntoEt  &e  health  aod 
safety  of  Service  «»»"M?—  with 
serologic  evidence  of  MV-l  infectam 
and  of  other  Service  moabers  (aod  far 
no  other  reaagn).  ^  Secretaries  of  die 
MiBtary  Depattmeats  may,  oa  a  case- 
by-case  basis,  Bfflit  aasignment  of  Wi- 
l-inBedea  moiviuaals  on  ne  natne  ana 
locatMB  of  the  dtities  peiiuiiiied  in 
accordance  wini  opeiaSonai 
requireaients. 

(q)  AO  and  Reserve  componeat 
personad  with  serolos^  evidence  of 
HTV-l  infection  sbafl  be  letaiaed  or 
separated. 

(r)  The  ASD(HA),  in  coordination  with 
the  Services,  shall  revise  appeadices  A 
and  C  of  tina  part,  as  appraiNiatcs. 
through  paUicafiea  in  the  FodanI 
Re^Star.  The  ASD(FMin  shafl  reviae 
appeodbi  B  of  tiiis  part,  as  appropriate, 
through  paoncation  io  flie  TMend 
Ke^Ssier.  k^ visions  anoer  ^ms  par  a^papn 
shall  be  in  coordination  with  the  Ctl, 
DoD. 


Dated:  Septaortier  12. 19W. 
L.M.ByaBai. 

AkBnmteOSD^aieninogkterLkmam 

Officer,  OetMMtumnt^Oe^fmma. 

Appandbi  A  to  P«t  5»Adninislraltoo  of 
ORIcar  Applicants 

Admini»tiHtioa  of  aiScer  apirfirant  mho  are 
ineligible  for  a^ywiatoient  due  io  .seiolqgje 
evidence  of  HIV-1  Inlactioa,  shall  be  in 
accordance  with  the  following  jvoiisioiM: 

A.  Enlisted  members  who  are  cantfidales 
for  appointment  thnni^  Officer  (Candidate 
School  ((XS)  or  OfRcwlVainfaig  School 
(QTSj  progMMB  rfiaB  be  tfeenraled 
inmematelir  doir  tfie  pM^vin.  bOCS  aiMt/sr 
OTS  is  the  inJhridiMf s  iaiSal  ealrjr  training. 
the  individnl  ahat)  lie  dtachai^ed.  if  the  sde 
baeis  for  d^xiwijt  is  aewiagicevidfce  «f 
lOV-l  inlactiaiL  aa  haoarable  or  antijr-leTei 
discharge,  as  apprapiiate:  shatl  tn  imied.  A 
candidate  who  has  completed  iidtial  eatry 
training  during  the  ciinest  peiiod  of  service 
before  entry  ialo  candidate  status  shaB  be 
administered  in  acoopdmice  with  Servire 
regulations  for  enlisted  personnel 

B.  fanfividnals  in  preappointment  programs, 
such  as  Reserve  Officer  Training  Coips 
(ROTC)  and  Heatdi  Professions  Sdraaarsfaip 
Program  parScipmts,  Stran  be  sisenroHneiM 
to  the  end  the  academic  tenn(I«.,nnes(er, 
quarter,  or  aiaular  peiiod)  ia  whidi  seralogic 
evidence  of  itIV-1  iitfrrllaa  iscoafiroied. 
DisenroUed  participants  shall  be  pemitled  la 
retain  any  financial  aapport  tivmigh  the  «id 
of  the  HWKJpnMc  tena  in  tiAidi  the 
disenroUaieBl  iseCFectod.  FJaancial 
assistance  receivBd  ia  these  ptagrasM  is  ool 
subject  to  recoupmeol  tf  &e  sole  basis  ior 
disenrollment  is  serologic  evidence  af  JiIV-1 
infection. 

C  Service  Academy  cadets  and 
midshipmen  and  personnel  attending  the 
Unlfonned  Services  University  of  the  Health 
Sciences  (USUHS)  ^nH  be  separated  trom 
the  reepecSve  Sennce  academy  or  UStWS 
and  discharged.  The  Secretary  of  flie  Semce 
concerned,  or  the  designated  representative, 
may  delay  separaltoa  to  the  end  of  Ow 
current  acadenic  fenc  A  cadSl  or 
midshipanan  granied  aach  a  delay  in  4ie  6ni 
academic  year,  who  is  otherwise  qualifid 
may  be  jraduated  wiilMMlcanwiisaiananil 
thereaftet;  dischsjjied.  tf  iha  sale  basis  iar 
discharge  is  senilo^  evidence  of  WV-l 
infection,  an  honorable  discharge  shaO  lie 
issued. 

D.  Commissioned  oITiceis  ia  DoD- 
sponsored  prafessional  educafioB  programs 
lea<fing  to  appointment  in  a  profeseioaal 
military  speciality  (including,  but  not  limited 
to,  medical,  dental,  chaplain,  and  legal  aad/ 
or  judge  advocatej  shall  be  disenrolled  from 
tfie  program  at  the  eziu  oi  tiie  acatleiuiu  tenn 
in  which  serologic  evidenee  ttf  HIV-1 
infection  is  usaHiBnid.  Dbenrdled  nffioers 
shall  be  administesad  in  aooosdanoe  asiCh 
Service  regulations.  Except  as  specifically 
prohibited  by  statute,  any  aridilinnal  Servioe 
obljgatian  incaixed  Iqr  i 
programs  shall  Im  waiswd.  i 
asaiatanne  moaiwed  in  i 
natbeauhfeeltaii 
by  such  officers  in  ^Mae  pnegrains  shaN  be 


applied  fully  toward  satisfaction  of  any 
preexisting  Service  obligation. 

E.  All  persoimel  disenrolled  from  officer 
programs  who  are  to  be  separated  shall  be 
given  appropriate  counseling,  to  include 
preventive  medicine  counseling  and  advice  to 
seek  treatment  from  a  civilian  physician. 

Appendix  B  to  Part  SS-HIV-1  Tasting  of 
DoO  ChdHan  Emptoysos 

A.  Requests  for  authority  to  screen  DoD 
civillian  employees  for  HTV-l  shall  be 
directed  to  the  ASD(FMftP).  Only  requests 
that  are  based  on  a  host-nation  HIV-1 
screening  requirement  shall  be  accepted. 
Requests  based  on  other  concerns,  such  as 
sensitive  foreign  poUcy  or  medical  health 
care  issues,  shall  not  be  considered  under 
this  part.  Approvals  shall  be  provided  in 
wriUng  by  the  ASD(FM&P).  Approvals  shall 
apply  to  all  DoD  Components  that  may  have 
activities  located  in  the  host  nation. 

B.  Specific  HIV-1  screening  requirements 
may  apply  to  DoD  civilian  employees 
currently  assigned  to  positions  in  the  host 
nation,  and  to  prospective  employees.  When 
applied  to  prospective  employees,  HIV-1 
screening  shall  be  considered  as  a 
requirement  imposed  by  another  nation  that 
must  be  met  before  the  final  decision  to 
select  the  individual  for  a  position  or  before 
approving  temporary  duty  or  detail  to  the 
host  nation.  The  Department  of  Defense  has 
made  no  official  commitment  for  positions 
located  in  host  nations  with  HTV-l  screening 
requirements  to  those  individuals  who  refuse 
to  cooperate  with  the  screening  requirements, 
or  to  those  who  cooperate  and  are  diagnosed 
as  HIV-1  seropositive. 

C  DoD.  civilian  employees  who  refuse  to 
cooperate  with  the  screening  requirement 
shall  be  treated,  at  follows: 

1.  Those  who  volunteered  for  the 
assignment,  whether  permanent  or 
temporary,  shall  be  retained  in  their  official 
position  without  farther  action  and  %vithout 
prejudice  to  employee  benefits,  career 
progression  opportunity,  or  other  personnel 
actions  to  which  those  employees  entitled 
under  applicable  law  or  regulation. 

2.  Those  who  are  obligated  to  accept 
assignment  to  the  host  nation  under  the  terms 
or  an  employment  agreement,  regularly 
scheduled  tour  of  duty,  or  similar  and/or 
prior  obligation,  nay  b«  subjected  to  an 
appropriate  adverse  personnel  action  under 
the  specific  terms  of  the  employment 
agreement  or  other  authorities  that  may 
apply. 

3.  Host-nation  screening  requirements, 
which  apply  to  DcO  civilian  employees 
currently  located  in  the  country,  also  must  be 
observed.  Appropriate  personnel  actions  may 
be  taken,  without  prejudice  to  employee 
rights  and  privileges  to  comply  with  the 
requirement. 

D.  Individuals  who  are  not  employed  in  the 
host  nation,  who  accept  the  screening,  and 
who  are  evaluated  as  HIV-1  seropositive  will 
be  denied  the  assignment  on  the  basis  that 
evidence  of  seronegativity  is  required  by  the 
host  nation.  If  denied  the  assignment,  such 
DoD  employees  shall  be  retained  in  their 
current  positions  without  prejudice. 
Appropriate  personnel  actions  may  be  taken, 
without  prejudice  to  employee  rights  and 


privileges,  on  DoD  civilian  employees 
currently  located  in  the  host  nation.  In  all 
cases,  employees  shall  be  given  proper 
counseling  and  shall  retain  all  the  rights  and 
benefits  to  which  they  are  entitled,  including 
accommodations  for  the  handicapped  as 
provided  in  the  ASDfFMaP)  Memorandum  >. 
"Information  and  Guidance  on  Human 
Immunodeficiency  Virus  (HIV),"  January  22, 
1988,  Federal  Personnel  Manual  (FPM) 
Bulletin  792-42  *.  "AIDS  hi  the  Workplace." 
March  24. 1988,  and  for  employees  in  the 
United  States,  Title  29,  United  States  Code, 
Section  794.  "Section  504  of  the 
Rehabilitation  Act  of  1973,"  as  amended. 
Non-DoD  employees  should  be  referred  to 
appropriate  support  service  organizations. 

E.  Some  host  nations  may  not  bar  entry  to 
HlV-l-seropositive  DoD  dviUan  employees, 
but  may  require  reporting  of  such  individuals 
to  host-nation  authorities.  In  such  cases  DoD 
civilian  employees  who  are  evaluated  as 
HIV-1  seropositive  shall  be  informed  of  the 
reporting  requirements.  They  shall  be 
counseled  and  given  the  option  of  declining 
the  assignment  and  retaining  their  official 
positions  without  prejeduce  or  notification  to 
the  host  nation.  If  assignment  is  accepted,  the 
requesting  authority  shall  release  the  HIV-1 
seropositive  result,  as  required.  Employees 
currently  located  in  the  host  nation  may  also 
decline  to  have  seropositive  results  released. 
In  such  cases,  they  may  request  and  shall  be 
granted  early  return  at  Government  expense 
or  other  appropriate  persoimel  action  without 
prejudice  to  employee  rights  and  privileges. 

F.  A  positive  confirmatory  test  by  WB  must 
be  accomplished  on  an  individual  if  the 
screening  test  (ELISA)  is  positive.  A  civilian 
employee  may  not  be  idehtified  as  HIV-1 
antibody  positive,  unless  the  confirmatory 
test  (WB)  is  positive.  The  clinical  standards 
in  this  part  shall  be  observed  during  initial 
and  confirmatory  testing. 

G.  Procedures  shall  be  established  by  DoD 
Components  to  protect  the  confidentiaUty  of 
test  results  for  all  individuals,  consistent  with 
the  ASD(FM&P)  Memorandum  and  DoD 
DlrecUve  5400.11.* 

H.  Tests  shall  be  provided  by  the  DoD 
Component  at  no  cost  to  the  DoD  civiUan 
employees,  including  applicants. 

I.  DoD  civilian  employees  infected  with 
HTV-l  shall  be  counseled  appropriately. 

Appendix  C  to  Part  6B  Parsonnal 
Notlfteation  and  EpWamlotoglcal 
Investigation 

A.  Personnel  Notification 

1.  On  notification  by  a  medical  health 
authority  of  an  individual  with  serologic  or 
other  laboratory  or  clinical  evidence  of  HIV- 
1  infection,  the  cognizant  miUtaiy  health 
authority  shall  undertake  preventive 
medicine  intervention,  including  counseling 
of  the  individual  and  others  at  risk  of 
infection,  such  as  his  or  her  sexual  contacts 
(who  are  military  healthcare  beneficiaries), 
on  transmission  of  the  virus.  The  cognizant 
military  health  authority  shall  coordinate 
with  military  and  civilian  blood  bank 


*  See  footnote  2  to  |  S8.4(c} 

*  See  footnole  2  to  {  S8.4(c) 

*  See  footnote  1  to  1 5B.4(c) 


organizations,  and  preventive  medicine 
authorities  to  trace  back  possible  exposure 
through  blood  transufusion  or  donation  of 
Infected  blood  ASD(A)  Memorandum  and 
refer  appropriate  case-contact  information  to 
the  appropriate  military  or  civiUan  health 
authority. 

2.  All  individuals  with  serologic  evidence 
of  HIV-1  infection  who  are  military  health 
case  beneficiaries  shall  be  counseled  by  a 
physician  or  a  designated  healthcare  provider 
on  the  significance  of  a  positive  antibody 
test  They  shall  be  advised  as  to  the  mode  of 
transmission  of  this  virus,  the  appropriate 
precautions  and  personal  hygiene  measures 
required  to  minimize  transmission  through 
sexual  activities  and/or  intimate  contact  widi 
blood  or  blood  products,  and  of  the  need  to 
advise  any  past  sexual  partners  of  their 
infection.  Women  shall  be  advised  of  the  risk 
of  perintal  transmission  during  past  current 
and  future  pregnancies.  The  infected 
individuals  shall  be  informed  that  they  are 
ineligible  to  donate  blood  and  shall  be  placed 
on  a  permanent  donor  deferral  list 

3.  Service  members  identified  to  be  at  risk 
shall  be  counseled  and  tested  for  serologic 
evidence  of  HIV-1  infection.  Other  DoD 
beneficiaries,  such  as  retirees  and  family 
members,  identified  to  be  at  risk  shall  be 
informed  of  their  risk  and  offered  serologic 
testing,  clinical  evaluation,  and  counseling. 
The  names  of  individuals  identified  to  be  at 
risk  who  are  not  eligible  for  military 
healthcare  shall  be  provided  to  civilian 
health  authorities  in  the  local  area  where  the 
index  case  is  identified,  unless  prohibited  by 
the  appropriate  State  or  host-nation  civilian 
health  authority.  Such  notification  shall 
comply  with  the  Privacy  Act  of  1974,  S  U.S.G 
552a.  Anonymity  of  the  HIV-1  index  case 
shall  be  maintained,  unless  reporting  is 
required  by  civilian  authorities. 

4.  Blood  donors  who  demonstrate 
repeatedly  reactive  ELISA  tests  for  HTV-l, 
but  for  who  WB  or  other  coniirmatoty  test  is 
negative  or  indeterminate,  and  who  cannot 
be  reentered  into  the  blood  donor  pool  shall 
be  appropriately  counseled. 

B.  Epidemiological  Investigation 

1.  Epidemiological  investigation  shall 
attempt  to  determine  potential  contacts  of 
patients  who  have  serologic  or  other 
laboratory  or  clinical  evidence  of  HIV-1 
infection.  The  patient  shall  be  informed  of  the 
importance  of  case-contract  notification  to 
interrupt  disease  transmission  and  shall  be 
informed  that  contacts  shall  be  advised  of 
their  potential  exposure  to  HIV-1.  Individuals 
at  risk  of  infection  include  sexual  contacts 
(male  and  female);  children  bom  to  infected 
mothers;  recipients  of  blood,  blood  products, 
organs,  tissues,  or  sperm;  and  users  of 
contaminated  intravenous  drug 
parafrfiemalia.  Those  individuals  determined 
to  be  at  risk  who  are  identified  and  who  are 
eligible  for  healthcare  in  the  military  medical 
system  shall  be  notified.  Additionally,  the 
Secretaries  of  the  Military  Departments  shall 
provide  for  the  notification,  either  through 
local  pubUc  health  authorities  or  by  DoD 
healthcare  professionals,  or  the  spouses  of 
Reserve  component  members  found  to  be 
HTV-1-infected.  Such  notifications  shall 
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comply  mdi  tke  ftivacy  Aal  «f  ISML  fi  (L&C. 
552a.  The  Seactadet  of  the  MiBtaqr 
Depart— to  ahail  dwt^alf  ai  fww 
(reganfiess  of  Ibe  Scnrioe  aliliayoa  of  ilw 
HlV-l-infectad  ReMnut)  who  we  aatified 
under  tim  promion  to  leoehic  wmiaffc 
testing  and  counseting  on  a  voluntary  basia 
from  KfTFs  inder  the  Secretaries' 
iurlsifictiaB. 

2.  CosMBanicable  dbaase  reportiag 
procedures  of  civil  authodties  shall  he 
fonowed  to  the  extent  caaaisteot  «nlb  Som 
part  flirough  Baison  betweeo  the  oiflilaiy 
public  health  autherities  and  the  af^vopriate 
local.  Slate,  tendoria].  Federal,  «r  host-aafloa 
healdi  jurisdicfion. 
(FR  Ooc  90^21012  Filed  •-M-M:  «:4S  «b4 
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;  The  Eiwiiwanental  Protection 
Agency  fHPA  or  Agency)  today  is 
proposing  to  grant  a  petilion  s^mitted 
by  Get^c^ical  Redanatkin  Operatioiw 
and  Waste  System  (GROW^ 
Incorporated,  MomsviBc.  Peaaajh/aaxm. 
to  exdade  ceitaia  solid  wastes 
geoetsted  •(  ils  isdiyy  froa  *e  Ists  of 
hazardeos  wnlee  coatined  ia  MCilt 
261.31  nd  211.32.  TIhs  action  nesponds 
to  a  delisting  petition  Bubwritted  tnder 
40  CFR  zeo^a  which  eOows  any  person 
to  petition  the  Administrator  to  modify 
or  revcAce  any  provision  of  parts  260 
throogh  288. 12«.  270.  and  271  oftitie  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  wfaick  apedRcdBy 
provkles  geaeratars  the  opportusity  to 
petiboa  the  Adariiwlrgtor  to  endude  a 
waste  an  a  "feaesa tar-specific"  basis 
fiooi  the  hazardoas  waste  lists.  Today's 
proposed  decisian  is  based  on  an 
evaiaaMon  oi  vfasve^pecivic  tnronnfltion 
provided  by  uie  petitioner. 

The  Agency  is  also  ^vposii^  the  use 
of  an  ozgantc  leachate  saodel  and  a  late 
and  traasport  aiodel  aad  tfieir 
application  in  evakiatiag  Ae  waste- 
specific 'infarawtion  pravided  by  the 
pelitianer.  These  awdeb  have  been  ased 
in  evahrating  the  petition  ta  precRd  the 
concentration  of  hazardous  oenstitocBts 
released  fnnn  the  petitioned  waste,  once 
it  is  disposed  ot 


DATES:  £P  A  is  icfnesthig  pubHc 
connnents  on  today's  proposed  decision 
and  on  the  appBcshility  df  fte  organic 
leadrate  and  fete  and  transport  modeis 
used  to  evahiate  the  petition.  Comments 
will  be  accepted  antil  November  1. 11)00. 
Comments  postznaiked  after  the  doae  of 
the  cwnment  period  wiil  he  etaiaimd 
"late." 

Any  person  any  reciaest  a  hearing  on 
this  proposed  decision  and/or  models 
used  in  die  petition  evaluation  by  filing 
a  request  with  the  Director.  Permits  and 
State  Programs  Division.  Oflice  of  Solid 
Waste,  whose  address  appears  below, 
by  October  Z  199a  The  reqaest  BiMst 
contain  the  informatian  prescribed  in  40 
CFR28a20(d). 

AOONC99CSI  Send  tiBee  copies  of  yow 
comments  to  EPA.  Two  capiet  shooM  be 
sent  to  the  Docket  deric  Oflice  erf  SoUd 
Waste  (OS-305).  U.S.  Enviroomenlal 
Pratectiao  Agency.  401  hi  Street  SW, 
Washk^too.  DC  20468L  A  tUid  oopy 
abmdd  be  sent  to  fim  Kent.  Variances 
Sectimi.AssirtaBceBEandi.PSFD/OSW 
(OS-343),  U&  envcronmental  PiotectieH 
Afency,  401 M  Street  SW.,  Washington, 
DC  2M60.  Identify  yow  comments  at  Ae 
top  with  this  regulatory  dod(et  nunben 
"F-OO-GREP-FFFFF." 

Requeste  for  a  hearing  shoald  be 
addressed  to  the  Oirector,  Perauts  and 
State  ftograan  Kvision.  Office  of  Setid 
Waste  fC^-940).  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW.. 
Waahhigton.  DC  204aa 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  ihe  ILS. 
EaviHuunenial  Protectioa  Agency,  401  hf 
Street  SW.  Washington.  DC  304081  aad 
is  avatiable  for  viewii^  (RoaaM2«27) 
from  9  A.a.  to  4  pjB.,  Moiaday  throo^ 
Friday,  excluding  Federal  hoHdeys.  CaH 
(202)  47S-93Z7  for  apponitBwnts.  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  <rf$0.15  per 
page. 

FOR  FURTHEIt  INFONMATION  CONTACT 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (BOQ  424- 
9346,  or  at  (202)  382-300a  For  tedmical 
information  concerning  dns  notice, 
contact  Or.  itobert  iCayser.  Office  of 
Solid  Vfeste  (OS-343),  US. 
Envirunmental  Protection  Agency,  401 M 
Street.  SW..  Washiiq^km.  DC  20460, 
(202)  382-4206. 
SUWLEMEMTABV  MMNMATMIME . 

L  Background 

A.  Anthwitj 

On  ]an«ary  16, 1081,  as  part  of  ils  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  Sst  of 
hazardous  wastes  from  non-specific  aad 


specific  sooroes.  Tins  list  I 
amended  several  tiHie&  and  is  prtttshed 
in  40  CFIt  281.31  and  20t:32.  Unse 
wastes  are  listed  as  baxardoos  because 
they  typically  and  frequently  exlubit  one 
or  more  of  the  cberactenstics  of 
hazardous  wastes  identified  in  sqbpart 
C  of  part  2n  [Le.,  ignitabiHty. 
corrosivity,  reactivity,  and  extraction 
procedure  (W)  toxicity)  or  meet  fte 
criteria  for  listing  cooUined  in  40  CFR 
261.11(a)(2)  or  (a)(3). 

Individual  waste  streanw  auy  vary. 
however,  depending  on  raw  SMteriaia, 
industrial  pcaoesses.  and  other  factors. 
Thus,  whflle  a  waste  tfiat  is  deecribed  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individaal 
facility  meeting  ftie  listing  description 
may  not  be.  For  this  reaso*.  40  CFR 
260.20  and  26a22  provide  and  exchtsioa 
prooedate.  allowiqg  peisons  to 
deBKHstrate  that  a  spedfe  waste  from  a 
particular  ge^sating  fodBity  dioald  not 
be  regulated  as  a  faasawlous  waste. 

To  have  ^leir  wastes  exiluded. 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  wlych  die  wastes 
were  listed.  See  40  CFR  28a22(a}  aad 
the  background  docHSWOls  for  the  hstad 
wastes.  In  additioa.  ^  Hazaidoas  astd 
Seiid  Waste  Amendnwnto  (HSWA)  of 
1964  require  die  Agency  to  txMisider  any 
factors  (including  additional 
constituents)  c^er  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  be&eve  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Acoordi^rty.  a 
petitioner  also  must  danonstsate  that 
the  waste  does  not  exhtiyit  any  of  the 
hazardoas  waste  chasaOtefislfcs  {i.e., 
ignitabiKty.  reactivity,  corroafvity,  and 
EP  toxicity),  and  most  preseill 
information  for  the  Agency  to  determine 
whe^er  the  waste  contains  any  oihet 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a).  42  USXl.  6921(f).  aad  the 
badcgzound  docaiMnts  far  the  listed 
wastes.  Ahhon^  wastes  whrieh  are 
"delisted"  (/.e;.  exchided)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardons  waste,  generators  remain 
obligated  under  RCRA  to  detenaine 
whether  or  not  their  waste  remains  oon- 
hazardoas  based  on  the  hazaidoas 
waste  characteristics. 

Jn  addttioa  to  wastes  haled  as 
hazardous  in  40  CFR  261.31  end  261.32, 
residues  fmn  tiie  treatment  storegck  or 
disposalof  fisted  hazardons  wastes  and 
mixtures  containing  haz»douB  wastes 
are  also  considered  hazardous  wastes. 
Such  wastes  are  also  el^ihle  iar 
exduaioa  aad  .remain  hacacdans  wastes 
until  essoladed.  See  40  €ER2IL3<^  and 


(d)f^  The  sabatanlivc  standards  for 
"ddistQ^  a  trsatment  residue  era 
mixtave  is  the  sbbk  as  pnvioaa^ 
described  for  hated  wastes. 

ff.  Approach  U$ed  To  Evaluate  This 
Petition 

This  petiHoa  requests  a  dehstiqg  for  a 
listed  hazardous  waste.  la  making  the 
initial  delisting  detwminalion.  the 
Agency  evaloated  the  petitioned  waste 
against  the  Ustrng  criteria  and  factors 
cited  in  40  CFR  261.11  (a)(2)  end  (aK3). 
Based  on  this  review,  the  Agency  agrees 
with  the  petiticoer  that  the  waste  is  non- 
hazardous  with  respect  to  the  original 
listing  criteria.  If  the  Agency  had  fbaod. 
based  on  this  review,  that  the  waste 
remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.  EPA  then 
evaluated  the  waste  with  rsspect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  soch  additional  factors 
coidd  cause  the  waste  to  be  hazwdous. 
The  Agency  considered  whedier  the 
waste  is  acut^  toxic,  and  considered 
the  toxicity  of  the  constituents,  tiie 
concentratton  of  the  constituents  in  the 
waste,  their  tendency  to  migrate  and  to 
bieaccumolate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  and  specific  types  of 
management  of  the  petitioned  waste, 
and  the  quantities  of  waste  generated. 

For  this  delisting  determination,  the 
Agency  used  this  information  to  identify 
plausible  exposure  rootes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  partienlar  fate  and 
transport  model  to  precBct  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  hnpact  of  the  muregolated 
disposal  of  GROWS's  petitioned  waste 
on  human  health  and  the  environment. 
Specifically,  the  model  was  used  to 
predict  comi^ence-point  concentrations 
which  were  then  compered  directly  to 
the  levris  of  rogatory  concern  for 
particular  hazardous  constituents. 
EPA  behoves  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  woete  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst-case  senario  is 
appropriate  when  evaiaating  whether  a 
waste  shantdW  relieved  of  the 
proteetiva  maaagenient  ooostrainta-of 
RCRA  sabtidB  a  Because  a  Abated 
waste  is  no  hiagcr  sabfeet  to  hazardons 
waste  control,  the  Agency  io  gHieraHy 
unakde  fo  predicr  and  docs  not  ceotti^ 
how  a  waste  wiH  be  eianaged  after 
delisting,  Thessfoie,  EPA  anrentiy 

believes  diat  il  is  iaappropriate  to 


consider  extensive  site  gpedfkr  factors 
when  applybtg  the  fote  dod  transport 
mode).  For  exampir,  a  generator  nay 
petition  the  Ageticy  for  deKsting  of  a 
metd' hyfhmdde  riudge  which  is 
currently  being  managed  in  an  oi>-site 
landfill  and  provide  data  on  Bie  nearest 
drinking  water  well,  permeability  of  ^ 
aquifer,  dispersivities,  etc  If  the  Agency 
were  to  base  its  evahiatian  solely  on 
these  site-specific  factors,  Ae  Agency 
might  conclude  diat  the  waste,  at  that 
specific  locatton,  cannot  affect  the 
chnest  well,  and  the  Agency  ought  grant 
the  petition.  Upon  promulgation  of  the 
exclusion,  however,  the  generator  is 
imder  no  obligation  to  continue  to 
manage  the  waste  at  the  on-site  landfill. 
In  fact  it  is  Ukely  that  the  generator  will 
either  dioose  to  send  the  ddisted  waste 
off  site  immeidately.  or  witt  eventootty 
reach  the  capacity  of  the  oa-eito  fadUty 
and  subsequently  send  the  waste  off  site 
to  a  fociUty  adddi  nmy  have  very 
different  hydrogeologieal  and  expoiuv 
conditions. 

The  Agency  also  considers  Ae 
applicability  of  grontd-water  monitoring 
data  daring  the  evaluation  of  driisting 
petitions.  In  this  case,  the  Agency 
determined  that  it  woold  be 
inappropriate  to  request  gromid-water 
monitoring  data.  The  filter  cake  is 
currently  disposed  of  off  site  in  two  non- 
dedicated  landfills  (focated  in  Emelle. 
Alabama  and  Fort  Wayne,  Indiana). 
GROWS  had  previously  disposed  of  its 
filter  cake  in  a  non-dedicated,  on-site 
hazardous  waste  landfQI  which  is  now 
closed.  (The  GROWs  landfill  is  not  dw 
subject  of  this  petition).  AD  three  of 
these  non-dedk»ted  facilities  c(»tain 
wastes  from  numerous  generators; 
therefore,  any  ground-water 
contamination  would  be  characteristic 
of  the  total  vdume  of  waste  disposed  tt 
at  the  disposal  site.  For  exan4>le.  the 
petitioned  waste  accounts  for  madi  less 
than  one  percent  of  the  waste  diqiosed 
of  in  the  now-cfoeed  GROWS  landlitt. 
Therefore,  the  Agency  believes  that  ht 
this  case,  the  pound-water  raonitaring 
data  would  not  be  meamnglal  for  an 
evaluation  of  the  specific  effect  of  the 
petitioned  waste  on  ground  water. 
Furthermoe.  the  petttioned  waste  is  the 
sfaidge  genovted  after  ttaatraent  of  the 
collected  lamtfill  leachate.  not  the 
leachate  itself.  Thus  ground-watnr 
moidtoring  date  that  characterizes  the 
mobili^  (rf  the  untreated  materiai  finom 
the  GROWS  landfill  site  (/a.  groond- 
waler  date  for  the  on-site  niits. 
including  the  "ohT  CROWS  landfSIT  and 
the  other  non-hazardoos  waste 
expansion  areas)  are  not  relevant  For 
this  reason,  the  Agency  did  not  request 


or  evaluate  groond-waler  monitoring 
date  from  C3IOWS. 

Finally,  the  Hazanfoos  and  SoKd 
Waste  Amendments  of  19M  spedftcaBy 
reqtiire  the  Agency  to  provide  notice 
and  an  opportunity  for  comntent  before 
granting  or  denying  a  final  exhisfon. 
Thus,  a  fhial  decision  will  not  be  made 
until  all  pubKc  comrnents  (inchnfing 
those  at  pubKc  hearings,  if  any)  on 
todasr's  proposal  are  addressed. 

n.  Dl^osMon  of  PMilfon 

Geo/ogfcol  Reclotnotiott  Operations  end 
Watte  Syttem,  Inc  Monisrith,  FA 

1.  Petition  for  Exdosion 

Geiriogical  Redaraaiton  Operstfons 
and  Waste  Systems  (GROWS),  focated 
in  Morrfsville,  Peiuisylvaiiia,  operates  a 
commerdal  landfHI  and  wastewater 
treatment  plant.  GROWS  petitioned  the 
Agency  to  exdnde  its  wastewater 
treatment  dndge  filter  cake  resulting 
form  the  treatment  of  leachate 
originating,  in  part,  from  its  dosed 
landfill  containing  a  mixture  of  soM 
wastes  and  hazardotis  wastes.  The 
petition  does  not  address  the  wastes 
disposed  hi  the  GROWS  landfill  or  the 
grit  generated  daring  the  physical 
removal  (i.e..  screening)  of  heavy  tdMs 
from  the  landfifl  leadiate.  GROWS* 
petition  is  for  the  followhig  hazardous 
wastes:  EPA  Hazardous  Waste  No. 
FD05— The  following  spent  non- 
halogenated  solvents:  Toluene,  methyl 
ethyl  ketone,  carbon  disidfide, 
isobutanol,  pyridine,  benzene,  2- 
ethoxyethanol.  and  2-nitropropane;  aU 
spent  solvent  mixture/blends 
containing,  before  use,  a  totel  often 
percent  or  more  (by  vohnne)  of  one  or 
more  of  the  above  non-halogenated 
solvents  or  dtose  sohrents  Ksted  in  Ptxn, 
Ft)02,  or  RXM;  and  still  bottoms  from  the 
recovery  of  these  spent  solvento  and 
spent  solvent  mixtures;'*  EPA  Hazardous 
Waste  Pfo.  PD06— "Wastewater 
treatment  sludges  form  electroplating 
operations  except  from  the  following 
processes:  (1)  Sulfuric  acid  anodizing  of 
aluminuin;  (2)  tin  |dating  on  carbon 
steeh  (3)  zinc  plating  (segregated  basis) 
on  eart>on  steel;  (4)  aluminum  or  zinc- 
aluminum  plating  on  cart»n  steei; 
(5)  deenmg/shipping  associated 
with  tin,  zinc  and  alnmimm  friating 
on  carbon  steel;  and  (6)  chemieaF 
etchmg  and  milHng  of  ahmrinnnr.'*  EPA 
Hazardous  Waste  No.  FOOT— "Spent 
cyanide  plating  badi  solutions  from 
electroplating  operations;"  EPA 
Hazardons  Waste  No.  PDOO— "Spent 
stripping  and  cleaning  bath  sofaitionr 
from  electroplating  operations  where 
cyanides  are  used  in  the  process;^  EPA 
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Hazardous  Waste  No.  F019 — 
"Wastewater  treatment  sludges  from 
chemical  conversion  coating  of 
aluminum;"  EPA  Hazardous  Waste  No. 
K049 — "Slop  oil  emulsion  solids  from  the 
petroleum  refining  industry;"  EPA 
Hazardous  Waste  No.  K050— "Heat 
exchanger  bundle  cleaning  sludge  from 
the  petroleum  refining  industry;"  EPA 
Hazardous  Waste  No.  K051— "API 
separator  sludge  furm  the  petroleum 
refining  industry;"  EPA  Hazardous 
Waste  No.  K052— "Thank  bottoms 
(leaded)  from  the  petroleum  refining 
industry;"  EPA  Hazardous  Waste  No. 
K061 — ^"Emission  control  dust/sludge 
from  the  primary  production  of  steel  in 
electric  furnaces;"  EPA  Hazardous 
Waste  No.  K062— "Spent  pickle  liquor 
generated  by  steel  finishing  operations 
of  facilities  within  the  iron  and  steel 
industry  (SIC  codes  331  and  332);"  EPA 
Hazardous  Waste  No.  K084— 
"Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  pharmaceuticals  form  arsenic 
or  organo-arsenic  compounds;"  EPA 
Hazardous  Waste  No.  KlOl— 
"Distillation  tar  residues  from  the 
distillation  of  aniline-based  compounds 
in  the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  organo* 
arsenic  compounds;"  EPA  Hazardous 
waste  No.  K102 — "Residue  from  the  use 
of  activated  carbon  for  decolorization  in 
the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  oigano- 
arsenic  compounds;"  and  the  following 
commercial  chemical  products, 
manufacturing  chemical  intermediates 
or  off-specification  commercial  chemical 
products:  U007.  U012.  U019.  U031.  U037. 
U042.  U051,  U052.  U055,  U057,  U080. 
U107.  U113.  U122.  U140.  U147.  U151. 
U154.  U159.  U161.  U165.  U188.  U2ia 
U22a  U223,  U228,  U227, 13220,  and  11239. 

The  listed  constituents  of  concern  for 
the  above  wastes  are:  toluene,  methyl 
ethyl  ketone,  carbon  disulfide, 
isobutanol.  pyridine,  2-ethoxyethanol, 
benzene,  2-nitropropane,  cacbnium, 
hexavalent  chromium,  nickel,  cyanide 
(complexed),  cyanide  (salts),  lead, 
arsenic  acrylamide,  cyclohexanone. 
aniline.  1-butanol,  chlorobenzene,  2- 
chloroethyl  vinyl  ether,  creosote,  cresoL 
cumene,  methylene  chloride,  di-n-octyl 
phthalate,  ethyl  acrylate;  formaldehyde, 
maleic  anhydride,  mercury,  methanol, 
methyl  isobutyl  ketone,  naphthalene, 
phenol,  tetrachloroethylene.  toluene 
diisocyanate,  1,1.1-trichloroethane,  1,1,2- 
trichloroethane,  trichloroethylene,  and 
xylene. 

GROWS  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  filter 
cake  sludge  becuase  they  consider  the 
sludge  to  be  a  "third  generation 


hazardous  waste!'  (i.e..  a  treatment 
residue  derived  from  the  treatment  of 
leachate  derived  fiY)m  a  hazardous 
waste).  GROWS  also  believes  that  its 
treatment  process  generates  a  non- 
hazardous  waste.  GROWS  further 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason.  Review  of  this 
petition  included  consideration  of  the 
original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
section  222  of  HSWA.  42  U.S.C.  6921(Q, 
and  40  CFR  260.22(d)(2H4)-  Today's 
proposal  to  grant  this  petition  for 
delisting  is  the  result  of  the  Agency's 
evaluation  of  GROWS'  petition. 

2.  Background 

Grows  petitioned  the  Agency  to 
exclude  its  wastewater  (leachate) 
treatment  sludge  filter  cake  on 
November  13. 1986.  Additional 
information  to  complete  the  petition  was 
submitted  to  the  Agency  on  September 
22, 1987  and  April  7. 1988.  In  support  of 
its  petition,  GROWS  submitted  (1) 
Detailed  descriptions  of  its  waste 
treatment  process;  (2)  results  from  total 
constituent  and  EP  toxicity  analyses  for 
the  EP  toxic  metals,  nickel,  and  cyanide; 
(3)  results  from  total  constituent 
analyses  for  reactive  cyanide  and 
reactive  sidfide;  (4)  results  bom  total  oil 
and  grease  analyses  on  representative 
waste  samples;  (5)  results  from  total 
constituent  analyses  for  Appendix  Vm 
hazardous  constituents;  and  (6)  results 
from  characteristics  testing  for 
ignitability,  corrosivity,  and  reactivity. 

The  "old"  GROWS  landfill  began 
operation  in  1970,  and  accepted 
municipal  waste,  demolition  debris,  {uid 
industrial  residual  waste  materials. 
From  1977  to  1983,  the  "old"  GROWS 
landfill  accepted  listed  hazardous 
wastes  on  a  case-by-case  basis  as 
approved  by  the  Pennsylvania 
EJiepartment  of  Environmental 
Resources.  The  "old"  GROWS  landfill, 
which  comprises  approximately  57 
acres,  was  closed  in  November,  1984. 
Less  than  three  percent  of  the  total 
volume  disposed  of  in  the  "old" 
GROWS  landfill  consists  of  listed 
hazardous  wastes. 

A  leachate  collection  system, 
consisting  of  underdrains,  was  installed 
beneath  and  around  the  perimeter  of  the 
"old"  GROWS  landfill.  Additional 
leachate  collection  systems  were  also 
installed  at  several  municipal  waste 
disposal  sites  operating  at  GROWS' 
facility.  Approximately  30,000  gallons 
per  day  of  leachate  from  the  "old" 
GROWS  landfill  and  the  other  municipal 
waste  landfills  are  pumped  to  one  of 
two  equalization  impoundments,  which 


have  a  combined  storage  capacity  of 
465,000  gallons.  Effluent  fivm  the  two 
equalization  impoundments  is  pumped 
to  a  lime  mix  tank  for  clarification  in 
order  to  promote  the  precipitation  of  the 
heavy  metals  and  other  inorganic 
materials.  The  clarified  solids  are 
periodically  removed  from  the  lime  mix 
tank  and  pumped  to  any  one  of  the  four 
sludge  holding  tanks. 

Effluent  frt)m  the  lime  mix  tank 
undergoes  ammonia  stripping.  Effluent 
from  the  ammonia  stripper  is  pumped  to 
one  of  two  activated  sludge  tanks 
(operating  in  parallel)  for  biological 
wastewater  treatment.  Excess  bio-mass 
sludge  is  pumped  to  two  of  the  four 
sludge  holding  tanks.  Effluent  fiY)m  the 
activated  sludge  tanks  undergoes 
secondary  clarification,  sand  filtration, 
chlorination,  storage,  and  discharge 
through  a  National  Pollution  Discharge 
Elimination  System  (NPDES)  permitted 
outflow.  Settled  solids  from  the 
secondary  clarifier  are  removed  and 
pumped  to  one  of  the  four  sludge  holding 
tanks.  The  sludges  contained  in  the  four 
sludge  holding  tanks  are  dewatered 
using  a  plate  and  frame  filter  press. 
Filtrate  generated  during  the  filter  press 
operation  is  pumped  back  to  either  the 
equalization  basins  or  ammonia 
stripping  process.  The  dewatered  sludge 
[i.e.,  filter  cake)  is  stored  in  20  cubic 
yard  roll-off  containers.  Although  the 
filter  cake  was  previously  disposed  of  in 
the  "old"  GROWS  landfiU,  the  filter 
cake  is  currently  being  disposed  of  in 
two  separate  off-site  nondedicated 
subtitle  C  landfills. 

To  collect  representative  samples 
from  filter  presses  like  the  system  at 
GROWS'  landfill,  petitioners  are 
normally  requested  to  collect  a 
minimum  of  four  composite  samples 
comprised  of  independent  grab  samples 
collected  over  time  [e.g..  grab  samples 
collected  every  hour  and  composited  by 
shift).  See  'Test  Methods  for  Evaluating 
Sohd  Wastes:  Physical/Chemical 
Methods,"  U.S.  EPA.  Office  of  Solid 
Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986.  and  "Petitions  to  Delist 
Hazardous  Wastes — ^A  Guidance 
Manual,"  U.S.  EPA.  Office  of  SoUd 
Waste.  (EPA/530-SW-85-003),  April 
1985. 

GROWS  collected  a  total  of  eight 
composite  samples  of  its  wastewater 
treatment  sludge  filter  cake.  Four  initial 
composite  samples  were  collected 
between  June  1963  and  July  1984.  The 
June  1983  composite  sample  was 
comprised  of  48  grab  samples  of  filter 
cake  generated  by  a  pilot-scale  filter 
press  [i.e.,  a  smaller  version  of  the  full- 
scale  filter  press)  between  June  3  and 
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sample  wa*  ooUected  on  April  18, 1M4, 
from  the  fuH-tcale  filter  press,  and  was 
comprised  of  fbur  grabs,  each  frt>m  one 
quadrant  of  •  fther  press  plate.  Using 
this  sampling  siethodology,  two 
additional  composite  samples  were 
collected  eo  May  29, 1984  and  July  1, 
1964.  These  fear  composite  samples 
were  analyzed  for  the  total 
concentrations  [/.e..,  mass  of  s  partictdar 
constitueDt  per  mass  of  waste)  of  the 
priority  polhitants*,  EP  toxicity 
concentrations  (/e.,  mass  of  a  particular 
constituent  per  anit  volume  of  extract) 
of  all  the  EP  toxic  metals  and  nickel,  and 
the  chwactoistiGS  cd  hazardoos  wastes 
li.e^  ignitabiHty.  cnrrosivity.  and 
reactivity  J. 

Four  additional  composite  samples  of 
waste  were  collected  from  die  ioB-scale 
filter  press  between  October  8^  and 
October  15. 18^.  TWo  coaqmsite 
samples  were  odlccted  on  October  %, 
and  October  12, 1987  and  consisted  ol 
material  taken  fnm  the  first  three  plates 
of  the  filter  fwess.  The  other  two 
composite  samples  were  cottected  on 
October  14.  and  October  15. 191?  and 
consisted  of  aiaterial  taken  from  eadi 
plate  of  the  fitter  press.  Tbsse  four 
composite  samples  were  analyzed  for 
the  total  concentration  of  each  of  the 
Appendix  VBTconstituents*  and  the  EP 
toxic  metals,  nickel,  cyanide,  reactive 
cyanide,  sulfide,  reactive  sulfide,  total 
oil  and  grease  content,  die 
characteristics  of  hazardous  wastes,  and 
the  EP  leachate  coDsentratians  of  all  the 
EP  toxic  metab,  nickel,  and  cyanide. 

GROWS  claims  diat  doe  to  a 
consistent  treatment  process  and 
adequate  equalization  impoundment 
capacity,  the  data  obtained  from  the 
analyses  of  the  eight  composite  sam{des 
are  representative  of  any  variation  in 
the  wastewater  treatment  sludge  filter 
cake  constituent  concentrations.  The 
Agency  does  aot  generally  accept  data 
obtained  from  pilot-scale  freatment 
equipment  [e.g^  pilot-scale  filter  press}^ 


■  A  Rubset  of  40  GFR  part  261.  appeadix  VIII 
consUtuants  whick  iodada  voiaSta  tmi  aaa»- 
volatile  acid  extractable  cnnpoiadaand  baae( 
neulial  axtractabla  compounds. 

*  Some  of  the  eompoundi  listed  in  40  CFR  part 
2S1.  appendix  VIII  cannot  be  maaaoiiBdraliablydue 
to  pinpsicul  or  cbcBiical  restraints,  metiMxIological 
linritotions.  or  because  of  a  N.O.S.  (not  otherwise 
spetJfred}  entry  tor  an  entire  class  of  chemicals  on 
Appendix  VID.  Appendix  IX  of  40CF1i  part  384  ia  a 
labalatibn  of  Skm*  AppendU  VOI  ooaatita 
wMck  can  be  reHably  iinaMifiad  !■  I 
wiiW  SW-S4e  iM*ods.  CROWS' I 
anaiyed  for  Hm  paaamce  of  rit  (rf  the  ap 
constMuanls  tmtm  spproprisla  SW  SIS  aaaiyliaal 
pratocola.  CROMrS*  Uboratory  aUa  amwHaJ  to 
quantify  all  other  Appendix  VIQ  cwnatitnanls  ty 
cwjtaifagninss  ipaa^  of  anidiHnail  tmrnpamOt 
(detaetad  i»  llw  MUttfto  a  aaipaiMtaad  Mmiy  ol 
apiMMita  VB  ipMM.  Tka  ApMy  MUwOT  SMT 
GROWS'  labofaldry  quantifiMi  as  manjraf  Ih* 
Appendix  VIII  hatardous  constituents  as  possible. 
lining  the  best  available  technology. 


unless  dK  petitlaa  is  foe  an  opfcont 
exchMion  ^g^  petltioas  for  wastes 
whkfa  are  not  yet  generated).  Tberefere. 
the  AsBBcy  does  not  beliese- that  die 
inittal  sanqde  cofleded  in  June  isn  is 
fa%  reyieaentative  of  dw  constttuent 
coBcentratkms  in  the  filter  cake 
generated  by  the  fidl-scale  filter  press; 
the  Agency  beUeves  that  dw  exdkange 
of  die  pilot-scale  filter  press  for  the  lUl- 
scale  fitter  press  represents  s  process 
modificatioii,  causing  a  variation  in  the 
mobUure  content  of  the  waste  and  a 
change  to  the  operating  parameters  of 
the  filter  press  operation  [&g^  screoi 
size,  operating  pressate,  operating  time^ 

The  Agency  believes  that  the 
remaining  seven  composite  samples 
adequaferiy  characterize  die  westewater 
treatment  shidge  filer  cake  generated 
during  the  samfrting  periods.  The 
Agency,  however,  dees  have  some 
concerns  regarding  possftrfe  variations 
in  GROWS'  wastewater  treatment 
sludge  filter  cake  constituent 
concentrations  over  time.  These 
concerns  are  based  primarily  on  the 
possibibty  that  leachate  quality  (/.a, 
composibon)  may  change  over  time.  As 
waste  degradation  progresses, 
concentrations  of  leaching  constituents 
may  change  and  new  constituents  may 
enter  die  ^achate.  For  a  discussion  on 
hew  the  Agency  is  addressii^  possible 
variation  in  leachate  quality,  see  section 
b—Concluskm  and  section  6 — 
Verification  Testing  Condition$. 

3.  Agency  Analysis 

GROWS  used  SW-«4e  Mediod 
Numbers  7080  thnm^  7780  and  9010  lo 
quantify  the  total  canstttuent 
concentrattoBS  of  the  EP  toxic  metals. 
mduH,  and  cyanide,  and  SW-846 
Method  Number  1310  to  quantify  the  EP 
leachdde  concentrations  of  the  HP  to^^ 
metals  and  nkkel  in  their  waste. 
C»OW3  used  SW-840  Mediod  Number 
9090  ts  quantify  the  total  constituent 
concentratian  of  reactive  sulfide. 
(Analysis  for  EP  leachable 
conoentraliaa  &L  snifidev  or  reactive 
cyasids  are  not  necessary  because  the 
Agency's  ktvel  of  regulatory  concern  is 
bued  on  the  total  concentration  of 
reactive  sulfide  and  reactive  cyanide.) 
GROWS  used  die  applicable  analytical 
protocol  [i^^  SW-84B  test  medMds)  to 
analyze  far  the  priority  pollutants  uid 
the  anxndix  VDi  hazaitioas 
constituents  (see  footnote  No.  2).  Table  1 
presents  the  maxhinan  tetaf 
concentrations  off  aB  the  EP  toxic 
metals,  nickel,  cyanide,  reactive 
cyanide,  sulfide,  and  reacdve  sulfide  in 
GROWS?  waste.  Table  2  presents  die 
maadaaan  EP  leachate  etmcentratioas  of 
each  of  the  EP  toxirmetals,  nickd,  and 
cyanide.  Table  3  presents  the  maximtmi 
concentrations  of  each  of  the  organic 


appendbi  VIS  hasardous  constftaents 
and/or  ouer  organic  cuiisOlaents  (e,^.* 
P-.  U-.  F-fisted)  detected  in  die 
wastewater  traahnent  sbdge  fflter  cake. 

Table  t.— Mammum  Total  Iwoihwc 
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<•« 

<0M 


not 


<.Dano>s«  mi  Sf 

St  th9  dMacSofi  NvnesfMcMsd  in  ttia 


Table  2.— Maximum  EP  Leachate 
Concentrations  (PPM) 

fCMsI 


ConstUiiOTili 


Arsenic 

Baiium 


„ 


Marcwy— 


ToM 


<Ojao4 

<M» 

<OiKN 

<aoM 


<  Oanotos  Itwt  Via  contMuant  wat  not 
at  tha  detection  kmil  apacttiad  in  the  latite. 

■  CaiculBlid  by   hbiiwwb  a    " 
IwantM  (baaed  on  100  gnma  of 
witti  2.0  Hera  of  water)  aoda 
leadengoOOO 


Table  3.— Mammum  Total  OncAwc 

CONCENTRATIONS  (PPM) 

r  Tiaasaers  Skidtaa  FMv  GMa) 


Metttand 

Mathyt  Ethyt  Ketone — 
Metttyt  tootNUyl  Katona.. 


9.9 
%2 
%.% 

an 
sett 


The  Agency  notes  diat  no  odier  49 
CFR  Pert  281  Appendix  vm  or  40  CFR 
Part  264,  Appendix  DT  constituents  were 
detected  in  the  wastewater  treatment 
slu^  filter  cake  using  appropriate 
detection  limits  (perSW-M6).  These 
detection  Rmits,  and  those  presented  in 
Tables  1  and  2,  represent  the  kiwest 
concentrations  quantifiable  by  GROWS 
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when  using  the  appropriate  SW-646 
analytical  methods  to  analyze  its  waste. 
Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed,  i.e.,  the  "cleanliness"  of  waste 
matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limits.  Using  SW- 
846  Method  Number  354a  GROWS 
determine  that  its  waste  had  a 
maximum  oil  and  grease  content  of  0.02 
percent;  therefore,  the  EP  analyses  did 
not  have  to  be  modified  in  accordance 
with  the  Oily  Waste  EP  methodology 
(i.e.,  wastes  having  more  than  one 
percent  total  oil  and  grease  may  either 
have  significant  concentrations  of  the 
constituents  of  concern  in  the  oil  phase, 
which  may  not  be  assessed  using  the 
standard  EP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
of  metals  from  the  sample).  See  SW-846 
Method  Number  1330.  On  the  basis  of 
test  results  provided  by  the  petitioner, 
pursuant  to  40  CFR  260.22,  none  of  the 
analyzed  samples  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  281.23.  GROWS 
submitted  a  signed  certification  stating 
that  based  on  current  annual  leachate 
treatment,  their  maximum  annual 
generation  rate  of  leachate  treatment 
sludge  will  be  1,000  tons  per  year 
(approximately  1.000  cubic  yards  per 
year).  The  Agency  may  review  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  voliune.  EPA  accepts 
GROWS'  certified  estimate  of  1,000  tons 
of  wastewater  treatment  filter  cake 
sludge. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
conducts  a  spot-check  sampling  and 
analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions  and,  as  a  part  of  this  program, 
conducted  a  spot-check  sampling  visit  at 
GROWS'  facilify.  The  results  of  this 
visit,  including  chemical  analyses  of 
waste  samples  from  GROWS,  are 
discussed  in  this  notice. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  filter  cake  wastes  and 
decided  that  disposal  in  a  lemdfiU  is  the 
most  reasonable,  worst-case  scenario. 
Under  a  landfill  disposal  scenario,  the 
major  exposure  route  of  concern  for  any 


hazardous  constituents  would  be 
ingestion  of  contaminated  groimd  water. 
The  Agency,  therefore,  evaluated  the 
petitioned  waste  using  its  vertical  and 
horizontal  spread  (VHS)  landfill  model 
which  predicts  the  potential  for  ground- 
water contamination  fit)m  wastes  that 
are  landfilled.  See  50  PR  7882  (February 
26, 1985),  50  FR  48806  (November  27. 
1985).  and  the  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
This  modeling  approach,  which  includes 
a  ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  or 
compliance  point  [i.e..  the  model 
estimates  the  ability  of  a  toxicant  within 
the  aquifer  to  dilute  for  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  organic  leachate  model 
(OLM)  to  estimate  the  leachable  portion 
of  the  organic  constituents  in  the 
petitioned  waste.  See  50  FR  48953 
(November  27. 1985),  51  FR  41084 
(November  13. 1986).  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 
the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
underlying  ground  water.  The  Agency 
requests  comments  on  the  use  of  the 
OIAf  and  VHS  model  as  applied  to  the 
evaluation  of  GROWS'  waste. 

Specifically,  the  agency  used  the  VHS 
model  to  evaluate  the  mobilify  of 
barium,  cyanide,  lead,  nickel,  and  silver 
fit)m  GROWS'  leachate  treatment 
sludge  ^Iter  cake.  The  Agency's 
evaluation,  using  the  maximiun  annual 
waste  volume  of  1,000  cubic  yards  and    . 
the  maximum  reported  EP  leachate 
concentrations,  generated  the 
compliance-point  concentrations  shown 
in  Table  4.  Ibe  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  [i.e.,  arsenic,  cadmium, 
chromiimi,  mercury,  and  selenium)  from 
GROWS'  waste  because  they  were  not 
detected  in  the  EP  extract  using  the 
appropriate  SW-846  analytical  methods 
(see  Table  2).  The  Agency  believes  that 
it  is  inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constitutent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  If  a  constituent 
cannot  be  detected  (when  using  the 
appropriate  analytical  method)  the 
Agency  asumes  that  the  constituent  is 
not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment 


Table  4.— VHS  Model:  Calculated  Com- 
pliance-Point Concentrations  (ppm) 
Listed  and  Non-Listed  Constituents 


[Wasmmer  Tre«imen(  Sludga  Filar  Cake] 

Comply 
«ons 

of 

ragula- 

lory 

oon- 
cam' 

Barium „ 

Cyanhto 

Lead 

Nickal 

S«ver....„.    _ _ 

0.1S 

a0025 

0.0063 

0.0031 

0.0025 

1.00 
0.70 
0.05 
0.70 
0.05 

*  Sea  "Oockal  Report  on  HealttvBased  Reguialory 
Levels  and  SolubiMiea  Used  m  Itte  Evaluation  of 
Delisting  Petitions,"  April  1990.  located  in  the  RCRA 
public  (MckeL 

The  filter  cake  exhibited  barium, 
cyanide,  lead,  nickel,  and  silver  levels  at 
the  compliance  point  below  the  health- 
based  levels  used  in  deUsting  decision 
making.  Additionally,  the  total 
constituent  concentrations  of  reactive 
cyanide  and  reactive  sulfide  are  below 
the  Agency's  interim  standards  of  250 
ppm  and  500  ppm.  respectively.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation,"  July  12, 1985,  internal 
Agency  memorandum  in  the  RCRA 
pubhc  docket 

The  Agency  also  evaluated  the 
mobility  of  the  six  Appendix  VIII  and  P- 
and  U-listed  constituents  detected  in 
GROWS'  waste  using  the  VHS  model 
The  Agency  used  the  OLM  to  predict 
leachable  concentrations  of  each  of 
these  detected  consituents.  The  resulting 
leachable  concentrations  and  the 
Estimated  maximiun  annual  volume  of 
waste  (i.e..  1,000  cubic  yards)  were  then 
used  as  inputs  in  the  VHS  model  to 
assess  the  potential  impacts  of  these 
constituents  upon  the  ground  water.  The 
calculated  compliance-point 
concentrations  for  those  constituents 
listed  in  Table  3  are  shown  in  Table  5. 

Table  5.— OLM/VHS  Model:  Calculated 
Compliance-Point  Concentrations  (ppm) 

[Wastewater  Treatment  Sludge  Filter  Cake] 


Constituents 


Acetone 

Bis  (2-e(hylhexyl)phthalale.. 

p-OicNonibenzene 

Methanol 

Methyl  Ethyl  Ketone 

Methyl  Isobutyl  Ketone 


0.012 

0.0002 

0.00077 

0.073 

0.0032 

0.00023 


Levels 

of 
regu- 
latory 
corv 
I 


4.0 
0.003 
0.075 
20.0 
2.0 
2.0 


>  See  "Docket  Report  on  HeamvBased  Reguialory 
Levels  «id  SohMities  Used  in  the  Evakjation  of 
Deksting  Petitions,  "  April  1990,  located  in  the  RCRA 
public  docket. 


The  concentrations  of  acetone.  bis(2- 

■  ethylhexyl)phyhalate.  p- 
dichlorobenzene,  methanol,  methyl  ethyl 

vketone,  and  methyl  isobufyl  ketone  at 
the  compliance-point  were  below  the 
appropriate  health-based  levels.  These 
organic  compounds,  therefore,  are  not  of 
regulatory  concern. 

On  the  basis  of  test  results  submitted 
by  the  petitioner,  pursuant  to  S  260.22, 
the  Agency  concludes  that  the  waste 
does  not  exhibit  any  of  the 
characteristics  of  ignitability,  corrosivity 
or  reactivity.  See  40  CFR  261.21. 261.22, 
261.23. 

On  June  30, 1987,  staff  under  contract 
to  EPA  conducted  a  site  visit  to  GROWS 
as  part  of  the  Agency's  spot-check  and 
analysis  program.  A  total  of  two 
composite  samples  (each  comprised  of 
two  grab  samples)  were  collected  from 
GROWS'  20  cubic  yard  roll-off 
container.  The  20  cubic  yard  roll-off 
container  was  divided  into  two  sections 
'   and  two  fuO^depth  core  samples  were 
collected  fimn  each  section  and  then 
composited  by  section.  The  Agency 
analyzed  the  two  composite  samples  for 
the  total  concentrations  and  the  EP 
leachate  concentrations  of  the  EP  toxic 
metals,  nickel,  and  cyanide.  The 
samples  were  analyzed  for  total 
concentrations  of  the  priority  pollutants, 
total  oil  and  grease  content  ignitabilify. 
corrosivify,  and  reactivity. 

The  maximum  reported  total 
concentrations  for  all  of  the  EP  toxic 
metals,  nickel,  and  cyanide  are 
presented  in  Table  6.  The  maximum 
reported  EP  leachate  concentrations  for 
each  of  the  EP  toxic  metals,  nickel,  and 


Table  7.— Maximum  EP  Leachate  Con- 
centrations (PPM)  Agency  Spot- 
Check  Visit  Samples 

[Wastewater  Treatmanl  Skidge  Filter  Cakel 


cyanide  (c^ 
Table  7. 


culated]  are  presented  in 


Table  6.-^aximum  Total  Inorganic 
Concentrations  (ppm)  Agency  Spot- 
Check  Visit  Samples 

[Wastewater  Treatment  Skidge  Filter  Cake] 


Constituents 


Arsenk: 

Bark«n 

Cadmkim... 
Chromkjm.. 


Mercury 

Selonkjm -., 

oHVOf  ••••— •••» 

Nwkel 

Total  CyanUe. 


Told 
concerrtra- 


ConstituerM 


Arsenic 

Barium 

Cadmium... 
Chronwim.. 


Mercury — 

Selenwm _ 

Silver 

NkAel 

Total  CyanMe . 


EP 

leachate 

concentra- 


<0.2S 

<2.0 

<0.05 

<0.2 

<0.2S 

<0.001 

<0.02 

<0.025 

<0.2 

>  0.242 


<  Denotes  that  the  constHuem  was  nol  detected 
at  the  detectkx)  limit  specified  in  the  table. 

■Cakailated  by  assuming  a  dikition  factor  of 
twenty  (based  on  100  grams  of  sample  and  dilution 
with  2.0  liters  of  water)  and  a  theoretical  worst-case 
leaching  of  100  percent 

When  the  Agency  conducted  the  spot- 
check  sampling  visit  the  samples  were 
routinely  analyzed  for  the  presence  of 
the  priority  pollutants.  Results  of  the 
Agency's  spot-check  sampling  analyses 
indicated  that  no  priority  pollutants  in 
the  form  of  volatile  or  semi-volatile 
organic  constituents,  priority  pollutant 
pesticides,  or  polychlorinated  biphenyls. 
other  than  those  presented  in  Table  8. 
were  detected  using  SW-846  Method 
Numbers  8240,  8270,  and  8080. 
respectively.  Table  8  presents  the 
maximum  concentrations  for  the  priority 
pollutants  actually  detected  in  GROWS' 
waste. 

Table  8.— Maximum  Concentratkws 
(MG/KG)  Priority  Pollutant  Con- 
stituents Spot-Check  Visit  Samples 

[Wastewater  Treatment  Skidge  Filter  Cake] 


collected  on  one  day:  (2)  GROWS' 
samples  were  composites  comprised  of 
at  least  four  grab  samples  collected  over 
each  sampling  day.  while  the  Agency's 
samples  were  composites  of  two  full- 
core  samples  of  wastewater  treatment 
sludge  filter  cake  generated  on  one  day: 
and,  (3)  the  analyses  were  conducted  by 
different  laboratories.  Therefore, 
variation  between  GROWS*  sampling 
data  and  the  Agency's  sampling  data  is 
expected  because  of  the  possible 
changes  in  the  qualify  of  the  leachate 
over  time  and  minor  differences 
between  sampling  and  analytical 
procedures  used  by  GROWS'  and  the 
Agency. 

The  Agency  evaluated  the  mobility  of 
the  organic  constituents  using  the  VHS 
model.  The  Agency  used  the  OLM  to 
predict  leachable  concentrations  of  the 
organic  constituents  detected  during  the 
spot-check  visit.  Table  9  presents  the 
calculated  compliance-point 
concentrations.* 

Table  9.— VHS  Modeu  Calculated 
Compliance-Point  Concentrations 
(PPM)  Agency  Spot-Check  Samples 

[Wastewater  Treatment  Skidge  FMar  Cake] 


Constituents 


N-Nitro80dlpt»enytamir»e 

Bis(2-ethythexyt)  phthalate. 

Oi.4vocty1  phthalate 

Fknranthene 

Pyrene 


Maximum 
concentra- 


0.62 

0.97 

0.065 

0.05 

0.052 


3.6 
55.0 
<0.5 

6.0 
13.0 

0.17 
<0.5 
<0.5 
15.0 

4.85 


<  Denotes  that  the  constituent  was  not  detected 
at  the  detectton  limK  specified  in  the  table. 


A  comparison  of  GROWS'  sampling 
data  with  the  Agency's  spot-check  data 
revealed  variations  in  the  total 
constituent  concentrations  reported  in 
the  two  data  sets.  In  addition  to  the 
variation  in  constituent  concentrations 
expected  to  occiu*  due  to  the  changing 
qualify  of  leachate  over  time,  the 
Agency  believes  that,  in  part,  some  of 
the  variation  between  the  Agency's  and 
GROWS'  analytical  data  resulted 
because:  (1)  Grows'  samples  were 
collected  over  the  course  of  one  year 
while  the  Agency's  samples  were 


Constituents 


N- 
Nitrosodiphenyla- 
mine 

Bis(2-ethylhexyl) 
phthalate 

Oi-nHXtyl  phthalate . 

Fkjoranthene 

Pyrene 


3.eOE-04 

0.25E-05 
3.14E-0S 
1.06E-05 
8.36E-06 


Levels  of 
regulatory 
concern ' 


7.0E-03 
3.OE-03 

6.oe-oi 

2.0E-01 
1.OE+00 


>  See  "Docket  Report  on  HeemvBased  Regulatory 
Levels  and  SokWilies  Used  in  the  Evakiatwn  of 
Delisting  PetHiona. "  April  1990,  k)cated  in  the  RCRA 
public  docket 

The  predicted  compliance-point 
concentrations  for  n- 
nitrosodiphenylamine,  bis(2- 
ethylhexyl)phthalate.  di-n-octyl 
phthalate,  fluoranthene,  and  pyrene  do 
not  exceed  the  appropriate  health-based 
levels;  therefore,  these  constitutents  are 
not  of  regulatory  concern. 

The  Agency  did  not  use  the  VHS 
model  to  evaluate  the  mobility  of  any  of 
the  EP  toxic  metals  or  nickel  because 
these  constitutents  were  not  detected  in 
the  EP  leachate  (see  Table  7). 
Additionally,  the  Agency  did  not  use  the 
VHS  model  to  evaluate  the  mobility  of 


•  The  E  term  ii  a  variation  of  "tclentific  notation" 
(In  base  10  exponential  form)  and  is  used  in  this 
table  and  throughout  this  notice  to  represent  very 
large  or  small  numbers.  For  example.  3.80E-O4  is 
equivalent  to  3.8xl0t  and  represenU  the  number 
0.000380. 
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cyanide  because  the  theoretical 
maximom'EPleachate  value 'for  cyanide 
(0.212  jipai)  islcBslhan  (he  heaMi-based 
levd  df  0:7-ppm  far  cyanide. 
FutfliemiucB.  on 'flie 'basis  of  test  cesidtB 
obtained'bythe  Agency,  die  Agency 
cuuuludes  that  the  waste  doesinot 
exfaifait'ATyof'the  characteristics  of 
•i^Hability,  concrsibity,  OTTeoctivity. 

S.<«iraohuion 

V^K  Agency  btflievesihat  THROWS' 
leachftte  treatmeflt  ■eyetem,  upon 
raeeting-eertsin-veifl^tiim  testing 
requireimnts,  aem  tneH  Ihe^admte 
origintftingifFeBi  boflilhe  '^ehT'  GROWS 
ImdnU-md  tfaeother-non-hamrdom 
landfills  (located  at  GROWS'  factUty^io 
:praduoea  nandrazardoBS'fiter.criEe 
waste.  The  Jfkgency  believeBllnt  tbe 
sampling  {noeedines  used  i>jr!GROiM!8 
were ^stequBte,  =ad  ihatds  samples 'are 
Tepneentative  of  the-day-ifrtlay 
varifitionB  in  canctttueot  concentiations 
foiuid  in  the^wastefweter  treotnent 
sludge  filter  cake  generated  at  the 
particular  time  the  samples  were 
collsoted. 

As  statedin-section^  ofioday's 
notice,  the  Agency  Js  concerned  with  the 
possible  variation  that  may  occur  over 
time  in'bethlhetypes  of  constituents 
present  in  ihe  wastewater  treatment 
'sludge  filter  adce  and  their 
'Conoenteations.  J^or  instance,  the  total 
concentntion  data  for  the  organics 
collected  by  GROWS  (see  Table  3) 
indicated  that  only  methanol,  bi8(2- 
ethylhe)^I)phtbalate,  acetone,  methyl 
ethyl  ketone,  p-dichlorobenaane,  and 
methyl  isobutyl  ketone  were  .pceaentin 
die  waste-eollected  in  October  1987. TPet 
total  constttnent  data  collected  by  "die 
Agencj^  on  June  30, 1987  (see  Table  8), 
indiootad  thepeeBenoe  af  ioor  jiew 
constttuents  in  die  wastewater 
treatment  sludge  filter  cake. 
Furthermore,  the  concentration  of  bis(2- 
ethylhexyl)phthalate  detected  on  June 
30, 1987,  was  lower  than  that  detected 
during  the  October  19B7  miTupting  The 
Agency,  baaed  on  the  data  submitted  :to 
date,  is  confident  dtat  GROWS' 
tieatment'aystem  is  presently  capable  of 
treating  the  lecKhate  to  produce  a  non- 
hazardous  filter  cake  waste. 
Furthermore,  the  landfill  containing  the 
hazardous  waste  has  been  closed  and 
new  hazardous  -wastes  are  no  longer 
-being  disposed  of.  The  Agency, 
however,  is-concemed  whether  .the 
system  will  always  be  able  to 
adequately  treat,  new  hazardous 
constituents  or  higher  concentrations  of 
the  detected  constituents  that  may  occur 
over  (ime.J^s  a.result  die  Agencyiis 
proposing  to  incorporate  ooniinuous 
verification  testing  lequirementB  into'die 
exclusion  to  provide  further  asstnance 


that  filter  cake  generated  in  theiuture 
meets  the  ddisting  levels  "(see  section 
'6-^Verification  Testing  Conditions). 

The  Agency,  flretdfore,  ie  proposing 
diat>GROMIS'  .fikar.eake  waste  be 

p^pyi^piy^  nnn-haTnr^nna,  nnrp  it  mppta 

certain  verification  testing  requirements, 
because  it  should  nattpiesait  a  hazard 
tihaither  human  health  or  the 
environment.  The  Agency  proposes  to 
^■lant  a  conditional  pvr^"^'""  .to 
Geological  Reclamation  OperaHens  md 
"Waste  Systems,  Incorporated  tocdted  in 
"Morrisville,  Pennsylvania,  Tor  its 
^wastewater  treatment  sludge  filter loriffi 
Tesulting  from  the  treatment  of  leatilnrte 
ejected  fiom  GROWS' facility.  If  fhe 
proposed  rule  becomes  effective  and  the 
Gondiyens  ef  the-exoluftion-ape  met,  the 
'waStewBtter  treatment  sludge  filter  cake 
would  no  iongerbeaubjeot  to  legulalion 
under  40'CFR  parts  a62lhreu^268  or 
the  permitting  standasds  of-40tIFR  part 
270. 

6.TerificationTe8tH\g  Conditions 

Jf  a  final  lexnhi  sign  .is  jgranted,  ifae 
petitionBeriwill  bexaquiiBd'to  sbowithat 
"the  W0tewater  treatment  8hidge:fihBr 
cala  meets  :tfae  iAgency%  vedficatiim 
testing  limitations  {i.e.,  "ddiating 
leveb*^.  lliese  proposed  conditions  axe 
speofficto'tfae-exclusionpetitioned^fDr 
by  CROWS. 

This  proposed  exclusion  is  condftiimal 
upon  the  following: 

[Xi  Ttot/ng.' Sample  collection  and 
anaiyses.  '.icludmg  quality  control  fQC] 
'proeedares,  rauflt  be  peifonned  aecordtng  to 
SW-64e  methodologies. 

(A)  Sample  collection:  Each  batch  of  waste 
generated  over-aYour-week  period  most  be 
xnUectMl;in  contsiiners^vttfa  ainaxiaumi 
-capacity  of  20Kmbic  yards.  At  the-andof  :the 
four-week  period,  each  container  must  be 
divktsd  into  four' quadrants -and  a  single,  full- 
depth  core  sample  «hell  be  collected  from 
(each  quadrant.  All  of  the  full-depth  core 
samples  then  must  be  composited  under 
laboratory  conditions  topcoduce  one 
representative  composite  sample  for  the  four- 
week  period. 

(B)  Sample  ano/ys/s/'EaCh.tonr-week 
composite  sample  must  be  analyzed  lor aU  of 
-the  constituents  listed  in  Condition  (3).  The 
analyticaUdata,  including  quality  control 
information,  must  be  compiled  and 
maintained  on-sitelor  aminmnmi  ofthree 
yaats.  These  data  must  be  furnished  upon 
request  by  any  employee  or  r^>reaBntatiwe  of 
E^  or  the  state  of.Peansylvania. 

(Z)  Waste  holding:  The  dewatered'filter 
cake  waste  mudt  be  stored  as  hazardous  until 
Ihe-verification  analyses  are  completed. 

•n  the  four-week  composite-samjile'deaB  not 
exceed  any  of  the-delisting'leveki'settin 
Conditiiin:  (3),  tfae:fi Iter  oake  waste 
corresponding  tothis-aample  may  be 
managad  and  dispesedofin  aeoordancewtth 
all  applicable.solid  waste  xegulations..If  the 
four-week  composite  sample  exceeds  any  of 
the  delisting  levels  set  in  Condition  ;{3).  the 


Alter  cake  waste  {generated  during  the  time 
psriod  cui  respuuuhig  to'the  foui'weuk 
composite  sample.iiPiattejBtmalBdBHtilit 
:naetar1imeilavelB  lanaiyHsvuBtte 
repealed)<ar  nMnaged  anddi^pasad  of -in 
accoadanoe  withauhtitleC  of  RORA 

Filter  cake  waste  which  is  generated  but 
for  whiijh  analyses  are  not  complete  or  valid 
unist  bemanaged'Hnd'disposvd'O'fin 
accordance  with  subtitleCtilllGRA,  imtil 
.valid  anatysas  demonstrate  tfiat  tbetwaste 
meets  thedeiisting  levels. 

Hie  puqM>se<of  this  condition  is  to 
ensure  that  any  filter  £aks  which 
conteinsthaEmdoos  levels  of  the  cyieclfic 
oanstituents  Hstad  in  CoiHlition'(^^AriU 
be  managed  and  disposed  of  in 
accordance  with  subtitle  C  of  RCRA. 
Holding  the 'Bltertnke -waste  until 
draraOterization  is  complete  ^11  protect 
against  improper  handling  of  hazardous 
material. 

Condition  (3),  as  JiStedibdlow, 
provides  die  list  ofxcnstltuents  for 
which  GROWS  moat  test  4he  petitioned 
filtarcalce  waste. asiwell as  the levelsat 
which  (or rbetow  iwfaioh)  the  waEStevnll 
betxmsideied  ~non<hazatdous. 

{ffl^Belisting  ievek:  If  the  concentrations  in 
the  four->w8ek  compoaite  sampte  of  the  filter 
oake  waste  for  any  of  the  hazardous 
constituents 'listed  helow  exceed  their 
respective  maximum  allowable 
eoniwntrations  fppm]  also  listed  below,  the 
four-weak  batdhdf  tBiling^ltBro^eiwaste 
must  eitiierbe  re-treated  until  it  maets  these 
iewels  or  managed  and  disposed  of  in 
accordance  withaiibtide  Caf  RCRA 


(A)  Inorganics  (Leactiable): 

Arsenic 

Barium 

Cadmium 

Chromium . 

Cyaaida '. 


Mercufy- 
Selenium . 

Sil*w 

Nickel 


n).79 
1&8 
0.16 
0.79 
11.1 
0.79 
0.032 
'0.T6 
0.79 
11.1 


Leachable  metal  concentrations  must 
-bemeasured  in  the  filter  cake  leachate 
as  per -40  CFR  %  201.-24.  Cyanide 
extractions  must -be  conducted  using 
distilled  %vater  in  place  of  the  leaching 
media  per  40  CFRi  261.24. 


(B)- Organics: 
Acetone 


Acatophenone 

Acetonitrila:  Matttyl  cyanide . 

Aerdetn 

'Aoytonitrlle 


^Anthracene 

rBenzene ._ 

Benzotalanthracane...-. 
BenzotbWuoranthene ... 
fieraotkinuorartttiene.... 

Benzotalpyrene 

gafflfMhBHC:  Lirtdane 

Bis(2<Me(aethyO  aiheu 


3.53E-I-04 
.2!«aE-f:01 
1JaEffS2 
rfcME-XM 
S£l£-m 
8.78E— 01 
a01E-i02 

.a>*zE-«i.oo 

S.ZSE-01 
ftAt&£1 
&04E.f03 
1.5tE-01 
&90E-01 
3ME-M 


Bis(2.«hyttwxyl)  pMhalale . 
Bromodfctitoromctharw 


Butyl  benzyl  (Mlialate.. 

Cwbon  dtoulfkle.. ~ 

Cwbon  te«rachh)ride._.. 

Chtordane 

pOtiloroenitine 

OiiorolMnzene.... 

Chotorobenaate. 


pChotoro-m-creaol;  4-chk)ro-3-methyt- 

Pttertol 

CtAxoform 

2-Chlon>pt)enoi-.. 

Ctwysene 

CrsK)l 


2,4-D;  2.4-OicMo«opbenoxyacetic  add ... 

4,4-DOO:  ODD- 

4.4'-00e:  DOE.. 

4,4-DDT;  DOT... 

Dibenz[a,hlanthiacene 

Dtoomochtoromethane;      Chlorodibro- 

momethane....- 

1.2-Oibromo-3-chlofopropane 

1,2-Dibromoethene;  Ethylene  ditxomkle.. 


Di-n-butyl  phthalate . 
0-Dicttlorot>en2Bne; 

zone 

m-DKMorotwnaane; 


1.2-Dichloroben- 


1,3-Ok;hkxot)en- 


1,4-Oichk)rot)efV 


zene ~ 

p-Diclilorol>enzeM: 

ze»>e 

3,3'-DKhk)rot>enzklir)e.... 
DichkKodifluoramethane 

l.l-OichtoroettiBne 

1,2-Dk:hkxoethane;  Ethylene  dichkxide.. 

1.1-Dichloroett)y1ene ~ 

trans-1 ,2-DichloiDethylene 

2,4-Dichk)rophenol — 

1 .2-Dfchkxopropane 

1 .3-1 .2-Oichkiropropane2730 1 ,3- 
Oichkxopropens  (total  cts  and  trans 

isomers) 

Dietdrin 

Dietfiyl  pWttalaie — 

Oimettioate 

7,1 2-Dimethylbenztalanthracene 

2,4-Oimethyi|3hanol 

Dimethyl  phthalsta 

m-Dinitrobenzene 

4,6-Dinitro-cre$0l /. 

2,4-DinitropheftOl 

Dinitrotoluene  (total  o(  2,4-  and  2,6- 

isomers) 

Dinoeeb;  DNBP — 

Di-nK)ctyl  phat«late 

1 ,4-Dioxane 

Diphenytamine.^ 

DtsuHoton -i. — 

Endosulfan  I  artd  EndosuHan  II  (totaO 

Endrin - 

Ethylt>enzene. 

Fluorantherw 

Fluorene — 

Heptachkx 

Heptachlor  epaotide 

Hexachtorobenzene — 

Hexachkxobutadiene 

Hexachfcyocyctopentadiene 

He)(achk)roeth«ne 

Hexachkxophene;      2,2'-methylenebi« 

[3,4,6-trichiorophenol] 

Indeno  (1.2.3^5d)  pyrene 

Isobutyl  ateohol:  Isobutand 

Isophorone 

Mettiacrytonitrila;  2-fnelt«yl-2-Propenen- 


1.64E+02 
2.94E-I-03 
3.76E-f03 
2.49E-I-05 
4.96E-I-04 
$.496+00 
7.51  E+ 01 
1.85E+02 
5.05E-t-02 
1.68E-f^03 

S.18E+02 
1.94E+00 
1.72E+02 
5.92E+01 
4.91  E +03 
4.17E+02 
^33E+00 
3.86E+00 
1.21E+01 
2.86E-02 

3.05E+03 

4.0eE.O2 

2.37E- 

E+03 

9.e4E  +  05 

1.95E  +  04 

1.87E  +  05 

1.03E+03 
2.21  E-01 
4.15E+05 
4.45E-02 
1.45E+aO 
4.96E+00 
1.42E+02 
1.69E+02 
2.73E+00 


4-Methyl-2-pentanone:  Methyl  ieokutyl 

ketorw . 

Naphthalene. 


Methoxychkjr 

MethylbromidB;  Bromomethane 

Methyl  chtoride:  Chkxomethane 

Methylene  CMonde;  Dichloromethane... 

Metliyt  ethyl  ketone;  2-Sutanone 

Mettryl  methaorylate 

Methyl  parathion;  Phosphorothioic  acid. 


NItrotMnzene 

N-Nitrotodi-n.butylamine. 

N-NitroeodMhylamine 

N-Nilrosodimethytamine 

N-Nitrosodlphenylamine 

N-Nitrosodlixopy»amine;    Oi-ni>njpylnt- 

trosamine; 

NHrosopyrroMine;  N-NrtroaopyrroMine: 

1  -nttroso-PyTToWine 

Ptychtorinated  biphenyls;  PCBs 

Pentachkxobenzene 

Peotachloronitrot>enzene 

Pentachtorophenol 

Pnenanthrefw 

Ptierwl 

Pronamkle 

Pyrene 

Pyridine. 


2.32E.02 
5.04E-03 
1.00E+06 
1.32E+00 

1.46E-02 
4.87E+01 
1.00E+06 
S.14E+00 
2.00E+02 
8.96E+01 

4.54E-03 
5.26E+02 
1.34E+05 

7.B9E-02 
4.eiE+04 
3.34E  +  00 
7.74E+01 
3.92E+O0 
1.94E+04 
1.16E+05 
4.09E+01 
1.31E+01 
3.26E+00 
1.02E+00 
2.01E+01 
3.23E+04 

1.15E+01 

1.22E+04 
1.16E+02 
3.22E+04 
2.86E+00 

5.77E^)1 
1.03E+05 
1.41E+02 
3.22E+04 

9.07E.01 
1.50E+03 

s.oeE+os 

5.27E+01 


Silvex;  2,4,5-TP;  2-(2,4,5-trk;hlorophen- 
oxyi-Proparwic  acid 

Styrene 

2,4,5-T;  2.4,5-Trichk)rophenoxyacetic 
acid 

1  ^,4,5-Tetrachlof  otjenzene — : 

1,2,2,2-Tetrachtoroe  thane 

Tetrachlofoethene;  Tetrachkxoethylene 

2,3,4,6-TetrachkxophefX)l 

Tetraethyl  dithnpyrophosphate 

Toluene 

Toxapt»ene 

1 ,2,4-Trfchtorabenzene 

1 ,1 ,1  -Trichloroetttane 

1 ,1 ,2-Trichtofoethane 

Trwhtoroethylene;  Trichtoroethene 

Trichtoroflooromethane 

2,4,5-TrichlofOphenol 

2,4,6-Trichlofophenol 

1 ,2,3-Trichkxopropane 

sym-Trinitrobenzene 

Vinyl  chtonde 

Xylene  (total) 


6.40E+03 

1.00E+06 

2.S6E+01 

8.15E-05 

2.00E-07 

2.19E^>5 

4.SSE+01 

S.02E-05 

3.06E-O5 
4.77E+01 
8.91  E+ 03 
2.82E+00 
1.14E+04 
S.48E+01 
8.00E+04 
i13E+05 
1.00E+06 
1.31E+01 

3.87E+01 
9.14E+00 

6.63E+03 
2.19E+02 

2.28E-0f 
1.34E  +  01 
1.17E+04 
^51E+02 
4.58E+04 
3.09E+02 
4.75E+04 
8.70E+02 
9.03E-02 
4.47E+00 
3.31E+0S 
8.20E+04 
1.38E+00 
5.46E+02 
2.17E+00 

7.11E-01 
8.49E  +  05 


The  Agency  is  proposing  that  GROWS 
be  required  to  test  each  four-week 
composite  sample  of  wastewater 
treatment  sludge  filter  cake  prior  to  its 
disposal  to  verify  that,  despite  possible 
changes  in  the  quality  of  landfill 
leachate  {e.g.,  new  constituents, 
increased  concentrations  of  previously 
detected  constitutents),  the  leachate 
treatment  process  is  able  to 
continuously  treat  the  leachate  to 
produce  a  non-hazardous  filter  cake 
waste. 

Condition  (3)(B]  requires  testing  for 
the  organic  constituents  from  40  CFR 
part  261,  appendix  VIII,  for  which  the 
Agency  has  established  health-based 
levels,  and  which  the  Agency  believes 
can  be  reliably  quantified  using  SW-846 
mediods.  This  hst  was  drawn  from 
appendix  IX  to  40  CFR  part  284.  which  is 
a  list  of  constituents  for  ground-water 
analysis  developed  based  on  analytical 
feasibility. 

The  Agency  believes  that  it  is 
appropriate  to  set  maximum  allowable 
levels  [i.e.,  delisting  levels)  for 
allconstituents  included  in  the 
verification  testing.  For  inorganic 
consituents,  the  Agency  established 
maximum  allowable  concentrafions  for 


leachable  levels  using  the  BHS  model 
and  a  maximum  annual  waste 
generation  rate  of  1,000  cubic  yards.  For 
organic  constituents  having  an 
applicable  health-based  level,  the 
Agency  calculated  the  maximum 
allowable  concentrations  using  the  OLM 
and  VHS  model  and  die  maximum 
annual  waste  generation  rate  of  1,000 
cubic  yards.  (The  calculations  are 
available  in  the  RCRA  public  docket.) 

The  Agency  is  not  proposing  to 
require  GROWS  to  anlayze  each  four- 
week  composite  sample  for  the  presence 
of  chlorinated  dioxins  and  furans  (listed 
on  Appendix  VIII)  for  the  following 
reasons.  First,  analytical  results  from 
analyses  of  both  the  untreated  leachate 
and  the  filter  cake  waste  indicated  that 
no  chlorinated  dioxins  or  furans  were 
present.  Second,  dioxins  are  extremely 
insoluble  in  water  and  are  not  typically 
expected  inleachate  or  sludges  resulting 
from  the  treatment  of  leachate.  Third,  no 
known  dixoin  contaminated  wastes 
were  accepted  for  disposal  of  in  the 
"oW"  GROWS  landfill.  Fourdi.  GROWS' 
analyses  of  the  untreated  leachate  and 
the  treated  filter  cake  waste  showed 
diat  die  constituents  likely  to  be 
associated  with  dioxins  [e.g.  2,4,5-T  or 
trichlorophenols)  were  not  present. 
Therefore,  EPA  believes  that  the 
inclusion  of  a  conditional  testing     > 
requirement  for  chlorinated  dioxins  and 
furans  is  not  necessary  or  appropriate 
because  chlorinated  dioxins  or  furans 
'  are  unlikely  to  be  present  lathe  treated 
filter  cake  waste. 

Although,  in  this  specific  case,  the 
Agency  does  not  believe  it  is 
appropriate  to  require  GROWS  to 
analyze  for  chlorinated  dioxins  and 
furans,  the  Agency  requests  comments 
on  whether,  and  on  what  basis,  the 
following  condition  should  be  included 
in  the  verification  testing  requirements. 

(3)(C)  Chlorinated  dioxins  and  furans: 
2,3,7.8-Tetrachlorodiben20-p-dioxin 

equivalents    IX 10"* 
The  filter  cake  waste  must  be  analyzed  for 
the  tetra-,  pentahexa-,  and 
heptachlorodibenzo-p-dioxins.  and  the  tetra-. 
penta-.  hexa-,  and  heptachlorodil)enzofurans 
to  determine  the  2,3,7.8-tetrachlorodibenzo-p- 
dioxin  equivalent  concentration.  The  analysis 
must  be  conducted  using  Methods  8290,  a 
high  resolution  gas  chromatography/high 
resolution  mass  spectrometry  method,  and 
must  achieve  practical  quantitation  hmits  of 
15  parts  per  trillion  (ppt)  for  the  tetra-  and 
penta-  homologs,  and  37  ppt  for  the  hexa-  and 
hepta-  homologs. 

As  presented  in  this  condition,  the 
Agency  would  set  maximum  allowable 
waste  concentrations  for  2,3.7,6- 
tetrachlorodibenzo-p-dioxin  equivalent 
concentrations  (or  2,3,7,8-TCDD 
equivalents).  2,3,7.8-TCDD  equivalents 
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are  caknkrtBd  «s(ieacribeil  in  the 
docket  for4MBino4ioe. 

Such  «  conditian  4MMdd  Bpec%  thdt 
the  [>etitioner«Be  Method  6290^  >hi^ 
resolution  .gB6  xhnmtatogrephjr/iiigfa 
resolutiam— I  spsCtrenetry  anatytkidl 
(method)  wnl«(diim«ertainppHctii»l 
quantta(tian4iinhB  (PQLs)wlteB 
anal^ng  the -petitioned  filter  cake 
waste  for  dixons  and  ijuBm.  Jks 
dicuaaed  hi  other  dioxin-rstetted 
exclusiana  (a^:far  example  SSm  81, 
Jamary  4, 1968),  die  Agency  believes 
that  it  is  appropnate  to  estabbrii 
maximunt  acceptable  quantitatian  limits 
for  the  dioxins  and  Intans  because  the 
cited  method  is  extremely  sensitive. 
Therefore,  in  order  to  ensuiethat 
sufficientiy  low  levels  of  dioxins  and 
fuHuis  are  detected,  EPA  would  specify 
PQLb  for  these  onalsnes.  Based  on  other 
dioxinfflialyses  coII^}leted  using 
Method  6290,  ERA  believes  these  PQLs, 
ivould  be  appropriate  if  a  condition  lor 
chlorinated  dioxins  and  furans  was 
considered  necessary  as  a  result  of 
comments  on  this  proposal. 

The  Agency  is  also  considering 
whether  to  require  GROWS  1o  analyze 
for  con^tuents  for  which  health-based 
levels  have  not  been  established,  yet 
which  can  be  quantified  using  &W-916 
test  methnda.  [When  the  Agency  did  not 
have  a  heatth-baaed  level  Cor  a  specific 
constituent,  &e  OLM  and  VHS  models 
could  not  be  used  to  calculate  the 
constituent's  maximum  allowable 
concentiBtion.)  Specifically,  the  Agency 
is  considering  whether  to  add  any 
constituents  from  Table  10  to  Condition 
(3)(B).  Because  these  constituents  do  not 
have  health-based  levek,  thedelisting 
level  would  be  established  at  the 
constituent'sPractical  Quantitation 
Limit:ffQD' when  using  the  appnipriate 
^A^-M6ie8t  method  for  each  chemical.* 
In  these  cases,  the  Agency  used  the 
constituent'^  Practical  Quantitation 
Limit  (PQL)  as  the  maxinuim.allowable 
concentration  for Ihat  specific 
ooiBtituents  inthe  waste.  The -Agency 
believes  that,  in  die  absence  of  aiiealth- 
based  level.'the  ase  Of  the  Gonstituentls 
PQL  Bsihe  meximnn  allowable 
concentration  is  STeasonahle  approach 
to  protect  lioman  health  and:the 
enviroranent. 

The  Agency  cutrentlyiielieves  that 
analyzing  .every  foui^-week  com|M>8it 
sample  of  filter  cake -waste  for  the 
«xteiiaiHe  list  ofofaemicalsakBaKly  listed 
in  the  proposed  ConditioR'(^Wia 


-^PmcticatQamtftaHonLinitB  are  lire  Jownt 
Goncentratkins  aranaljilas  intoliil-sliMlge  matrioe* 
Ihat  can  be  relinbly  delermined  wilhin  fpacified 
limits  of  precrsion  wnd  -acsuracy  by  iher  SW-%t6 
andlytical  nUiiadn  iiBtfar-«iMltme'4abwa<9iy ' 
opiFfaliag  owKiituflw.^ 


adquate  teiMKifeeotteanKi)iH»Mi<«ndthe 
•environment.  Gonditton -(9)^)  alrea^ 
contains; common  representative 
constituents  from  all  okuaeB-of«i<ga»c 
diemtcals  including  chloriiiBled 
-solvents,  aliphatic  irjrdrocarbons,  non- 
halogenated  solvents,  poly  chlorinated 
4>q)iunylB  (PCBa),  polyaromatic 
hydrocarbons  fft^Ms),  -pesticilte 
derivalives,  Tnimennre  benzene 
derivatives,  phthalate  pla&ticizers,  and  a 
'widewariety  of  other  toxic  substances 
thatm^t  be  formed  as  t^prodacts  in 
the  production,  use,  or  degradation  of 
commercial  chemicals  [e.g., 
siitnnoamines).  Condition  (3)(fi]  also 
coiTtain8<all  compounds  which  are 
currenUy  regulated  or  proposed  Tor 
Agency  believes  that  the  fact  that 
health-based  numbers  are  available  for 
ihese  constituents  is  a  good  indicator 
^at  ifae  substances  are  the  more  toxic 
«nd  prevalent  substances  of  concern  to 
•Ae  AgeTscy.  Therefore,  the  Agency 
Teqnests  comments  whether  any  of  the 
.chemicals  on  Table  10  should  be  added 
■to  the  list  of  chemicals  in  Condition 
(3)W. 

lABbETO.— CONSTrXUENTS  WiT+OUT 

Health-Based  Levels 


Constituents 


Acenaplith«r>e 

Acenaptithytene 

^-Acatylamlnofluorene. 

AHyt  chloride;  3-chlocoprapeiw . 
4-AminobiptMnyl . 
Aramite 


Be<aoEghi]pBrytene 

B«<ayl^calK)l 

alpha-BHC 

beta-BHC 

delta-BHC 

Bta^-cMoRMMoxy)  maihane 

Bis(2-ct)Jo«i>-1-{ii^tqettiyl)  etbar 

4-Bromophenyl  phenyl  ether _ 

Chkxoethane;  Ettiyt  ditoride  clrtuide 

2-ChlofoiwpWhrtai'ni 

4-Chleraphenyt  plainyl  ether  „.u..»..*«.. 

CNoroprene 

Oiailaie _ 

tran»-1.4«0icMBro-e<toii«Mie... 

2.6-OkMonttwmoi 

O.O-attn^    9'3-pflmznfl    pheaphwe- 
tliioate 


p-(OimettiylainiiK»azobBfuene 

o,o  "^mnStRyiDevttRiMa; ......_ 

alpha,  atptM^OiHWttmlphei  ml  lytoiiim 

EndosuMan  euHaie 

EndrinMehyde. 


Ethyl  meihacrylate.- 

Ethyl  mettumesiMoMBie 

Pansphur 

Hexachloropropene;       1,1,2,3,3,3-hex- 
achloro- 1  -Praperw  ..„ 

2-Hexanone_ „ 

IseMn 

Isosafroie 

Kepone.. 


Mettfapyritane 

3-MethylehotmMrenB 


POL(mfl/ 

kg) 


6.60E-01 
6.60E-01 
1.30E-f00 
1.(XJE-02 
inE+80 

i.aaE-t-00 

6.fiOE-ai 
1J0E+«0 
2.00E+00 
4.flOE  +  00 
i€.DDE-(-OD 
6.60E-01 
6.eOE-01 
6.60E-01 
1.00E-02 

aeoE-oi 

-e;fl<E-01 
1.0aE-02 
6.60E-01 
1.08E-01 
-01 


6.60E-ai 
e:6CE-01 
^.fiOE+OD 

smE-fft 

6,60E-O1 
6.60E-O1 
1.0(JE-02 
llSaE-fOD 

naoE+OD 

fi.60E-01 
5.00E-02 
1,3eE-|-0D 

«L«E-ai 

tJO&fU) 
BJBOE+OD 
B.BDC-TTI 
1ME-0e 
1:0eE-O2 


lAWfE  lO.-^CoMfr-niwavrs  Wmmar 
WEALTH--BnsED  IsvELS— Conlinaed 


Cmistilueiils 


^ffein^^wBtiiaBeatJifooaia . 
^netnyfriapnihaie^e; 

1 ,4-Naphthequinone .. 
-1-NaphthytaiTiine;  1' 
2-Nd^illiy1aiiiiiie;  2-Naptith8lenamine.. 

o-Nttroaoiline:  2-nttro-Benzenamine 

m-Nitn>aniline;  3-nltro-Benzenamine .... 

■p-Nit(oaaihne;  4-nitro-Benzenamine 

o-Nitrephenol:  2-nitro-Phenol _ 

'|>-Nitnpl>enol;  4-nitro-Pherx>l _ 

•4-Ni(requinolir)e  1  -oxide 

M-Nilroaomethylethylamine... 


^4-N(trosofnDcpttaline;  4-nitroiio  Mwphc 


^Niiioaoperidine;  1 
j<^MRM>-toluidi^e; 

Benzenamine 

-Paraituon. 


njtKMO-RipaiMMe ... 
1?  matti)^  S  iiitiu- 


PentachloroetlHne . 
PhetMOBlin; 

ethoxypheny^Acetaraide.- 

p-Ptwnytenediamirw?;     1  r4-Beraenedia- 

mine 

rPherate;  T>h06phoreditMeic  «cid _.. 

a-PlcetiWD:  2-methyl-Pyndine 

'^optonitrile;  Elhyl  cyanide:  Propanew- 


Safrdle — .«._ 

-1,1,1,'2-TetfBcWoTOettiafie 

o-Toluidine;  2-n)etttyl'Benzenafwne „ 

O.O.O-Tiiethyl  phosphorothioate 

Vinyl  acetate 


'Kx^m' 


-^01 

D.WC— 01 
B.UOE-01 
<.-60E-01 
-6.60E-01 

3.30E  +  aD 
1J(E  +  00 
6SE-01 
3JBE+00 
2:ME-l-00 
-6.S0E-01 

&6eE-01 
4JIIE-I-00 

6.60E-01 
6.«aE-01 

:-oi 


-1-00 


«.«JE-01 
6.68E-01 
6.WE-01 

1.00E-01 
KWJE-OI 
1.00E-02 
«WJE-01 
e.W)E-01 
5ja0E-02 


If  nmade  final,  the  exclusion  will  only 
apply  to  the  processes  and  waste 
volume  covered  by  the  original 
demonstration.  The  facility  would 
Teqaire  a  new  exclusion  if  its  treatment 
.processes  are  signiftcantly  altered  ^uch 
that  a  change  in  waste  composition  or 
increase  in  waste  vctlume.mjgbt  occur. 
Accordingly,  the  facility  would  need  to 
inie  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  genaratad 
"from  changed  processes  as  hazardoas 
until  anew  exclusion  is. granted. 

AMough  management  of  the  waste 
Tover^d  by  this  petition  would  "be 
xelieved  from  subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
-the^neiator  of  a  delisted  waste  must 
eithertrral,  store,  or  dispose  of  the 
•waste  in  an  on-site  faoilify.  or. enanre 
'Aat  the  waste -is  delivered^  an  aff^ite 
storage,  treatment,  or  disposal  fadhty, 
«ithar  oftwhich  is  permitted,  iieensed,  or 
aegistered  by  a  State  to  menage 
"monioip^  or  industrial  solid  waste. 
Alternatively,  die  delisted  waste  m^y  be 
^deliveced  to  a  facihty  that  beneiioially 
evBBS'Or  reuaeis.  -or 'legHimtftely  -fecytiles 
or  jedaiBisihe-waSte,  or  treats  ihe 
■wa^e  prior  to  suchAenefJcialaiaa.  fOMSC. 
■ncyel^g.  or.  reclamation. 


m.  Effective  Date 

This  rule,  if  finally  promulgated,  wfll 
become  effective  inunet^ate^  apon  tucb 
final  promulgation.  The  Hazardous  and 
Solid  Waste  Amendments  of  19M 
amended  section  3010  of  RCRA  to  aDow 
rules  to  becona  effective  to  less  than  six 
■Donths  wrficn  the  icgidatcd  oomimiiiity 
does  not  need  tfie  six-niontb  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  finafized, 
would  reduce  the  existing  rei 
for  persons  generating  hazardoas 
wastes.  In  l^gbt  of  the  mrnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010>  EPA 
brieves  that  tUs  exclusion  riiould  be 
effective  immediatriy  opon  final 
promulgation.  These  reasons  also 
IHOvide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promolgation.  snder  tfie  Admhifstrathre 
Procedures  Act  pursuant  to  5  U.S.C 
553(d). 


IV.  RufpdaUuj  Impact 

Under  Executive  Order  12291,  EPA 
must  iodge  whetfier  a  regulation  is 
"fliaior^  and  therefore  subject  to  the 
reqaDeiMnt  of  a  Regulatory  Impact 
Analysts.  This  proposal  to  grant  an 
exchuion  is  not  major,  since  its  effect,  if 
prorau^ted.  would  be  to  reduce  the 
overall  costs  and  economic  inqiact  of 


EPA's  hazardous  waste  managenieni 

regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  fists  of 
hazudons  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardoHS.  There  is  no  additional 
impact  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  maior  regulation; 
therefore,  no  Regulatory  fanpact 
Analysis  is  reqi^red. 

qmrements       v.  Regirirtdry  Flexibffify  Act 

Pbrsoant  to  the  Regulatory  Flexibility 
Act  5  U.S.C  801-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
dracribes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
iurisdictions).  The  Administrator  or 
delegated  representative  may  certify. 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
siriMtantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  hmited  to  one  facility.  Accordingly.  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  regalatfon.  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VL  Paperwork  Ritartion  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511. 44  U.S.C  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  b  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  5, 1990. 
Jeffery  D.  Denit 

Deputy  Director,  Office  of  Solid  Waste. 
For  the  reasons  set  out  in  the  preamble. 
40  CFR  part  261  is  proposed  to  be 
amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  {{  6905.  eei2(a),  6921. 
6922,  and  6938. 

2.  In  Tables  1,  2,  and  3.  of  appendix  IX 
of  part  261  add  the  following 
wastestreams  in  alphabetical  order  by 
facility  to  read  as  follows:  Appendix 
IX— Wastes  Excluded  Under  SS  260.20 
and  26022. 


Table  1.— Wastes  Excluded  From  Non-specific  Sources 


FacMy 


Address 


Gaologicat  Redanif  tion  Operatnrw  and  Syatemsv  Imc  Monlaville, 


Pennsylvania: 

Wastewater  treatment  aiudge  IKar  cake  generated  from  the  treatment  of  leachate  dertvad 
from  EPA  Hazardous  Waale  Nos:  F005.  F006,  F007,  R)09,  and  F019  (generated  at  a 
maxmium  annual  rate  of  1,000  cut)ic  yards).  This  exclusion  was  putAshed  on  (insert  date 
of  puWicatioo).  This  exduaion  does  not  address  the  wastes  disposed  of  in  the  "aUT 
GROWS  LandfiH  or  the  grtt  generated  during  the  removal  of  heavy  soMs  from  the  lendfiS 
leacfuite.  To  erwure  that  hazardous  cortstituents  are  not  present  in  the  fitter  cake  at  levels 
of  regulatory  concern,  QROWnS  must  implement  a  testing  program  for  the  petitioned  waste. 
.  This  testing  program  must  meet  tfte  conditions  Haled  below  m  order  for  Ihe  enduston  to  be 

valid: 

(1)  TasUng:  Sampte  coHectioo  and  analyses,  including  quality  control  (QC)  procedures,  must 
IM  perlornwdaccontng  to  SW-S46  methodologies. 

(A)  Sampla  CoHkHok  Eactt  l»atch  of  waste  generated  over  a  four-week  period  most  be 
•coNectod  in  eontainers  wHh  a  maximum  capacity  of  20-cubic  yards.  At  the  end  of  the  four- 
week  peiiod,  each  container  must  be  divided  into  four  quadrants  and  a  single.  f«*<lepih 
cow  aample  afwS  be  coHectad  from  each  quadrant  AH  of  the  fuR-deplh  core  samples  then 

must  be  composited  urtder  laboratory  conditions  to  produce  one  representative  composite 
sampto  tar  the  four-week  period. 

(B)  sinplB  AnafyaiK  Each  »our-¥»eek  compostfe  sample  most  be  analyzed  tor  aH  of  the 
constituents  ttsled  in  GondWon  (3).  The  analytical  data,  including  quality  control  mlormation, 
must  be  compiled  ««d  maintained  on  site  for  a  minimum  of  three  years.  Theae  data  must 
be  furnished  upon  request  by  any  emptoyee  or  representative  of  EPA  or  state  of 
Pennsytvania. 

(2)  Waale  HoUhg:  The  dewatered  filtor  cake  wasto  must  be  stored  as  hazardous  uniH  the 
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Table  1.— Wastes  Excluded  From  No^f■SPEClFlc  Sources— Continued 


FadMy 


Address 


Waste  description 


H  the  four-week  composite  sample  does  not  exceed  any  of  the  delisting  levels  set  in 
Condition  (3),  the  filter  cake  waste  corresponding  to  this  sample  may  t>e  managed  and 
disposed  of  in  accordance  with  all  applicatile  soM  waste  regulatnns.  If  the  four-week 
composite  sample  exceeds  any  of  ttie  delisting  levels  set  In  Cortditmn  (3),  the  filter  cake 
waste  generated  during  the  time  period  corresponding  to  the  four-week  composite  sample 
must  be  retreated  until  tt  meets  these  levels  (analyses  must  t>e  repeated)  or  managed  and 
disposed  of  in  accordance  with  Subtitle  C  of  RCRA 

Filter  cake  waste  wtiich  is  generated  but  for  wtNch  analyses  are  not  complete  or  vaKd  must 
be  raanaged  and  disposed  of  In  accordance  with  Subtitle  C  of  RCRA,  until  vaM  analyses 
demonstrate  that  the  waste  meets  the  delisting  levels. 

(3)  Deiisling  Levels:  If  the  concentratk>ns  In  the  four-week  composite  sample  of  the  filter 

cake  waste  for  any  of  the  hazardous  cortstituents  listed  bek>w  exceed  ttieir  respective 

maxi(TMHn  aHowable  concentratnns  (ppm)  also  listed  betow,  the  four-week  batch  of  failing 

filter  cake  waste  must  either  be  retreated  until  it  meets  these  levels  or  managed  and 

deposed  of  in  accordance  with  Subtitle  C  of  RCRA. 

(A)  Inorganics  (Leachable): 

^  Arsenic  .«»»«»...««•».»...»»...».»..»«.»..«••«.»>»>.»>». 

Barium 


Cadmium... 
Chromium.. 
Cyanide 


Mercury.... 
Selenium.. 

WIIV1W......H. 

mcKei ....... 


; „ a79 

15.S 

0.16 

0.79 

: 11.1 

„ 0.79 

; . 0.032 

0.16 

0.79 

11.1 

Leachable  metal  concentrations  must  be  measured  in  the  filter  cake  leachate  as  per  40  CFR 
S  261.24.  Cyankto  extractiorw  must  be  conducted  using  distiUed  water  in  place  of  the 
leaching  media  per  40  CFR  S  261.24. 
(B)  Organics: 

Acetone 

Acetophenone 

Acetonitme;  Methyl  cyanide 

Acrolein „ .. 

Acrylonitrile..».....~.....»................~«~....»~~—.—. 

AWrin ., 

Aniline. 

Anthracene 

Benzerte 


Benzo[a]anthracene.. 


2.02E+03 
3.53E-^04 
2.43E-f01 
1.38E-I-02 
6.26E-04 
5.27E-03 
8.72E-01 
3.01E-I-02 
3.47E-«-00 
5.78E-01 
6.41E-01 
3.04E-I-03 
1.51E-01 
S.90E-01 
6.94E-04 
1.64E-I-02 
2.94E+03 


Benzotblfluorantherte : 

BergoCklfhxyantherw 

BenzoCalpyrene 

gamma-BHC;  Lindane ~ 

Bis(2-chk)roethyl)ether 

Bis<2-ethylhexyl)  phthalate  .„.. 

BromodKhtoromethane 

Bromoform;  Tribromomethane 3.76E-I-03 

Butyl  benzyl  phth^ilate 2.49E  -i-  05 

Carbon  disulfkle 4.9eE + 04 

Carbon  tetrachtoride 5.49E + 00 

Chkxdane 7.51E-I-01 

pOitoroaniline 1 .85E  -t-  02 

Chk)robenzene 5.95  ^-  02 

Chlorobenziiate 1 .68E + 03 

p-Chloro-m-cresoi 5.ieE-H02 

Chkxofomi 1 .94E + 00 

2-Chtorophenol 1 .72E  -t-02 

Chrysene 5.92E  -»■  01 

Cresol 4.91E-I-03 

2.4-0;  2.4-Otehk)rophanoxy-acetic  acid  — 4.17E+02 

4,4-000:000 - Z33E+00 

4.4-OOE;  OOE 3.86E -hOO 

4.4'-ODT;DOT .; 1.21E-I-01 

Oibenz(a,h]anthracene 2.86E  -  02 

Oibromochtoromethane;     Chkxodibromometh-  3.05E+03 
ane. 

1,2-Oixomo-3-chk)ropropane 4.09E-02 

1 .2-Oibromoethane:  Ethylene  dibromide 2.37E  -  03 

Oi-n*utyl  phthalate 9.84E + 05 

0-Owhiorobenzene:  1,2-t)ichk)robenzene 1.95E-I-04 

m-Dtohkxobenzene;  1,3-l>chkxobenzene 1.87E+05 

p-OKhk)robenzene;  1,4-0ichk)robenzene 1.03E-I-03 

3.3'-OKhlorobenz«ine 2.21E-01 

Otehlorodmuoromethana . 4.15E-H05 

1.1-Oichtoroethane 4.45E-02 

1,2-Oichtoroelhane:  Ethylene  dichhxide 1.45E-t-00 

1.1-Ofchkxoethylene 4.96E+00 

trans-1 .2-Oichkxoethyiene 1 .42E + 02 

2.4-Dfchkxophenol 1 .69E + 02 


L 
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lUMB  1.— Wastes  Bclwed  Fmm  NoN-Si>ccaFiC  Sounexs-Cbartfrnied 


FaeiMf 


Address 


Waste  (iBscilpliorv 


1.2-OKhk>rapropane. 
1.3-Oichloropropene 
mers). 

OlekMn — 

OMIi^  pbtbalala— — 


(total  CIS  and  trans  iso- 


7,t2-OI«aSiiAanz[a]-anthraoene.. 
2,4-Oimethylplwnol  ....»_.~_.~~— 
Ofenelhyr  phthalate 1- 


nrOinnrobenzerte 

4,6-OinitroK>-cresor 

2.4-OinHrophanot — 

DMBMbM*  (Mat  •»:«-■■*  2.S- i 
Oinosab:  0I4BP. 


Oi-n-oclyl  phthalate . 
1 ,4-Oknana. — 


DisuNoton 

EndosuKan  I  and  EndosuKan  H  (total) . 
Endrin  „ 


EthytMfizene.. 
Fluorarrtttene .. 

Fkiorene 

Heplachlor. 


HaptacMof  epoxida  ■ 


Hexachtofobenzane 

IliiiiLhIirihnliiiai 

HaMacNorocydopentadiane . 
Hexachtoroethane 


lrtfcno(1.2.3Hed)pyrena 
laopborone 


MMhaorylbniMte;  2-meIhy^2-Ptopenenillfb . 
Melhoxychlor. 


MethylbromNle:  Bromomethane 

Methyl  chtoride;  Chkmmethane 

Methylene  chtoride:  Dichfcyomethane 

Methyl  ethyl  ketone;  2-Butanona 

Methyl  roethacrylate 


Methyl  parathion;  Phoaphorothiote  acid 

4-MetlM-2-pantanonr.  Methyl  isobutyl  ketone. 

Naphthalene 

Nitrobenzene. 


N-Nitrosodi'n-butylamine 

N-Nitrosodiethylamina 

N-Nitroaodimethylamine 

H^NWrusudlphei  lylamhw 

N-Nitrosodipropylamine;  Oi-n-ptopylnitroaamine 

N-Nitrosodi-n-iprDpylamine. 
RMMaapyrrohdimr 

a»ryiTolid»ie. 
Pd»«orinated  biphenyls; 
PeMlaclifcjiulieiizww....™.. 
^■MRhtoronitroiMRzene . 


2.73E+JP0 
2:32E-02 

Sj04E-03 
VOOE-frOS 
1J2E-t^00 
1.46E-02 
4.87E-f01 
1J0C+08 
S.14E-i^M 
2.00E-f02 
«.96E-f01 
4L54C-« 

1.34E-f05 
7J8E-02 
441E-f04 
3.34E-f00 
7.74E+01 
3.92E-f^00 
1.94E-I-04 
1.16E-»^06 
4.09E-t-01 
1J1E+01 

V02E-fOO 
£•«-»« 

3.23E-fM 

1.15E-K01 

t.22E-t^« 

1.1<E-f02 

3.22E-fM 

2ME-^00 

5.77t-0T 

t.05E-fO5 

1.41EH-02 

3.22E-I-04 

9.07E-01 

1.50E  +  03 

5.0eE-l-05 

5.27E+01 

6.40E-f03 

1.00E+06 

2.56E  +  01 

8.15E-05 

2.00E-07 

2.10E-06 

^SSE-fOt 

5.02E-05 


fH«e>-       3.eK-» 


ftowanwde- 


2,4.5-TP;  2-(2,4,5-trichk)rophenoxy)-Pw- 


2;4>T;  2.4.5-TriiMoiophanox]iacalc  adtf- 

'l^4^TetrachloretaKaiw. 

1.«Aa-Te 


4.77E4«t 
8L»tC-fO» 
Z.92£^aO 

2.13E-f05 
t.31E-»^0T 

aa9E-»ei 

9^14E-»Qe 
ft83E-»S» 
21SE-f« 


Temchtoroelhene;  Telrachloroethylene.. 
2^4jfrTetracliloraplHNA> 


TiWithyl  dithio^yTophosphate . 


t£4-Trichk)robenzene... 
fit .VTrichtoroetham . 
t.t>TiiLliluniafws. 


134E-f01 

4JSI£*04 

4.7SE-fO« 


-MEMaroethytene;  TricMefeettMM. 

TMMarofhJoromelhane 

2:4J5-Trichk)raph8nar. 

2,4^TrichkMptanal 

ta»-Trlchtor( 


4u(JC-f«» 

a.31f496 

1JK-»<» 

s.4aE->a3 
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Table  1.— Wastes  Excluded  From  NoN-SPEaRC  Sources— Continued 


FacOty 


Address 


sym-Trfnttrobonzens .. 

Vmyl  chloride — 

Xylene  (total) 


i17E+00 
7.11E-01 
B.49E+05 


Table  2.— Wastes  Excluded  From  Specific  Sources 


FacWy 


Address 


Wsste  description 


Cisoltujli  *l    notlsiiHiion   OperaUone  *  and    MocrisvMe,  Pennsylvania.. 
Systsms;  Inc.. 


Wastewater  treatment  sludge  fitter  cake  generated  from  the  treatment  of  leachate 
derived  from  EPA  Hazardous  Waste  Nos:  K049.  K050.  K051,  K052.  K061.  K062. 
K084,  K101.  and  K102  (generated  at  a  maximum  annual  rate  of  1.000  cubic 
yards).  This  exclusion  was  published  on  [insert  date  of  pubkcationl.  This 
exclusion  does  not  address  the  wastes  dnposed  of  In  the  "old"  GROWS 
LarxMH  or  the  grM  generated  during  the  removal  of  heavy  solids  from  tfie  landfill 
Isacfiate.  To  ensure  that  Iwzardous  constituents  are  not  present  in  the  filter 
cake  at  levels  of  regulatory  concern,  GROWS  must  implement  a  tasting  program 
for  the  petitioned  waste.  This  exclusion  is  condAional  upon  all  of  the  conditions 
specified  for  this  facility  In  Table  1  of  Appendix  IX  to  Part  261.  "Wastes 
Exdudad  from  Non-Specific  Sources." 


Table  3.— Wastes  Excluded  From  Commercial  Chemical  Products,  Off-Specification  Species,  Container  Residues,  and 

Soil  Residues  Thereof 


FaciMy 


Address 


Waste  descriptk>n 


Gootoglcal  Reclamation   Operations  and    MorrisvHe,  Pennsylvania. 
Systems,  hK. 


Wastewater  treatment  sludge  filter  cake  generated  from  the  treatment  of  leachate 
derived  from  EPA  Hazardous  Waste  Nos:  U007.  U012.  U019,  U031.  U037. 
U042,  U051.  U052,  U055.  U057,  U080,  U107.  U113,  U122,  U140.  U147,  U151, 
U154.  U159.  U161.  U165.  U188.  U210.  U220.  U223.  U226.  U227.  U228.  and 
U239  (generated  at  a  maximum  annual  rate  of  1.000  cubic  yards).  This 
exclusion  «ras  published  on  [iraert  date  of  pubik^tion].  This  exclusion  does  not 
address  the  wastes  deposed  of  in  the  "oM"  GROWS  LandfiU  or  the  grit 
generated  dunng  the  removal  of  heavy  sofids  from  the  landfill  leachate.  To 
ensure  that  hazardous  constituents  are  not  present  in  the  filter  cake  at  levels  of 
regulatory  concern.  GROWS  must  implement  a  testing  program  for  the  peti- 
tioned waste.  This  exclusion  Is  conditional  upon  an  of  the  conditions  specified 
for  this  facility  in  Table  1  of  Appendix  IX  to  Part  261,  "Wastes  Excluded  from 
ftorvSpedfic  Sources." 


{FR  Doc  90-21897  FiledS-14-gO;  8:45  am] 


DEPAfmiEMT  OF  THE  INTERIOR 

FMi  and  WMHfo  Service 

50CFRPart17 
Rmi01S-AB42 

Endangered  and  Threatened  WidHfe 
and  Plants;  Propoaed  Threatened 
Status  for  the  Plant  Scftoepfia  arenaria 

4 

AOCNCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 


f:  The  Service  proposes  to 
determine  Schoepfia  arenaria,  a  small 
evergreen  tree,  to  be  a  thi^atened 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended. 
Historically,  Schoepfia  arenaria  was 


known  from  the  coastal  forests  of 
northern  Puerto  Rico.  Deforestation  for 
industrial  and  urban  development  has 
extirpated  the  species  from  most  of 
these  areas.  This  endemic  plant  is  - 
currently  threatened  by  proposed 
development  projects  in  Isabela  and  by 
illegal  home  construction  in  Pinones. 
This  proposal,  if  made  Bnal,  would 
implement  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
for  Schoepfia  arenaria.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 
DATES:  Comments  bom  all  interested 
parties  must  be  received  by  November 
16, 1990.  Public  hearing  requests  must  be 
received  by  November  1, 1990. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials  received 


will  be  available  for  public  inspection, 
by  appointment  at  this  office  during 
business  hours,  and  at  the  Service's 
Southeast  Regional  Office,  Suite  1282, 75 
Spring  Street,  SW.,  Adanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marelisa  T.  Rivera  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Tom  Tumispeed  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  841-^583). 

SUPPLEMENTARY  INFORMATION: 

Background 

Schoepfia  arenaria  was  first  collected 
in  Puerto  Rico  by  Amos  Arthur  Heller  in 
1899  bom  sandy  coastal  thickets  at  San 
]ohe  Lagoon,  Santurce  (Little  et  al.  1974J, 
but  it  was  described  by  Britton  (Urban 
1907).  San  )o^  Lagoon  was  the  source 
of  specimens  collected  by  Holdridge  in  . 
1939  and  by  LE.  Gregory  in  1939. 
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However,  urban  and  industrial 
expansion  has  resulted  in  the 
elimination  of  this  population.  Today  it 
is  known  from  Isabela,  Pinones,  Fajardo 
and  the  Rio  Abajo  Commonwealth 
forest. 

Schqepfia  arenaria  is  an  evergreen 
shrub  or  smaD  tree  up  to  20  feet  (7  m) 
tall  with  several  trunks  from  the  base  up  _^ 
to  4  inches  (10  cm)  in  diameter.  The 
leaves  are  simple,  alternate,  without 
stipules,  with  petioles  %  inch  (4  mm) 
long;  the  upper  surface  is  green  and 
slightly  shiny,  and  the  lower  surface  is 
light  green.  Schoepfia  arenaria  has  been 
observed  with  flowers  mainly  in  spring 
and  fall,  and  with  fruits  in  summer  and 
winter.  Usually  two  or  three  light  yellow 
tubular-shaped  flowers  are  borne  on  the 
end  of  the  staDc  in  the  leaf  bases.  The 
fruit  is  elliptic  one-seeded,  shiny  red, 
and  %  inch  (12  mm)  in  diameter.  The 
wood  is  light  brown  and  hard. 

Schoepfia  arenaria  is  found  in  low 
elevation  evergreen  and  semi-evergreen 
forests  (subtropical  moist  forest  life 
zone)  of  the  limestone  hills  of  northern 
Puerto  Rico.  In  the  Isabela  area 
approximately  100  individuals  are 
known  from  the  wooded  upper  slopes  of 
the  hills  to  the  west  of  the  mouth  of  the 
Guajataca  Gorge.  Individuals  of  all  size 
classes  have  been  reported.  Hills  in  this 
area  were  destroyed  for  the  construction 
of  Highway  2  and  the  area  is  under 
intense  development  pressure  for  both 
rural  and  urban  development.  The 
construction  of  a  resort  development, 
including  7  hotels,  5  golf  courses,  36 
tennis  courts  and  1,3(X)  housing  units, 
threatens  the  area. 

In  Pinones  Commonwealth  Forest 
about  30  mature  plants  and  numerous 
saplings  and  seedlings  of  Schoepfia 
arenaria  are  known  from  Punta  ■ 
Maldonado.  The  land  invasion  for  house 
construction,  the  encroachment  of  the 
illegal  dumping  of  trash  and  the 
introduction  of  domestic  animals 
threatens  the  area.  In  Piiiones 
Commonwealth  Forest,  this  species  was 
also  known  from  Ptmta  Vacia  Talega. 
last  seen  by  Woodbury  in  1981 
(Department  of  Natural  Resources  1990). 
This  species  is  also  found  in  limestone 
hills  at  El  Convento,  Fajardo  (property 
owned  by  the  Commonwealth  of  Puerto 
Rico  for  the  governor's  beach  house).  In 
.  this  area  there  are  approximately  50 
individuals.  In  the  Rio  Abajo 
Commonwealth  Forest  one  individual 
.  was  found  in  1985  at  "cuesta  de  los 
perros"  (C.  Laboy,  pers.  comm.). 

Schoepfia  arenaria  was  recommended 
for  Federal  listing  by  the  Smithsonian 
Institution  (Ayensu  and  DeFilipps  1978). 
The  species  was  included  among  the 
plants  being  considered  as  endangered 
or  threatened  species  by  the  Service,  as 


published  in  the  Federal  Register  (45  FR 
82480)  dated  December  15, 1980,  the 
November  28, 1983,  update  (48  FR  53680) 
of  the  1980  notice;  and  revised  notices  of 
September  27, 1985  (50  FR  39526)  and 
February  21, 1990  (55  FR  6184).  The 
species  was  designated  Category  1 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
each  of  the  four  notices. 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  die  Act  as  amended  in 
1982.  "The  Service  subsequendy  made 
petition  findings  in  each  October  from 
1983  through  1989  Uiat  listing  Schoepfia 
arenaria  was  warranted  but  precluded 
by  other  pending  listing  actions  of  a 
higher  priority,  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  gathered.  This  proposed  rule 
constitutes  the  fmal  1-year  finding  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1532  etseq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Schoepfia  arenaria  Urban 
&  Britton  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Destruction  and 
modification  of  habitat  have  been,  and 
continue  to  be,  significant  factors 
reducing  the  numbers  of  Schoepfia 
arenaria.  Deforestation  for  construction, 
including  urban,  industrial  and  tourist 
development  the  leveling  of  limestone 
hills  for  construction  material,  random 
cutting  and  yam  harvesting  have  all 
contributed  to  the  species'  decline. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  ptirposes  has 
not  been  a  documented  factor  in  the 
decline  of  this  species.  However,  its 
ornamental  potential  could  result  in 
future  taking. 

C.  Disease  orpredation.  Disease  and 
predation  have  not  been  dociunented  as 
factors  in  the  decline  of  this  species. 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealdi  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
provides  protection  for  certain 
Commonwealth  listed  species.  However. 
Schoepfia  arenaria  is  not  yet  on  the 
Commonwealth  list.  Federal  listing 
would  provide  immediate  protection 
and,  if  the  species  is  ultimately  placed 
on  the  Commonwealth  list  enhance  its 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  One  of 
the  most  important  factors  affecting  the 
continued  survival  of  Schoepfia 
arenaria  is  its  limited  distribution. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  diis 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Schoepfia 
arenaria  as  threatened.  The  species  is 
restricted  to  only  a  few  sites  in  coastal 
thickets  and  limestone  hills  of  northern 
Puerto  Rico,  all  of  which  are  subject  to 
habitat  destruction  and  modification  by 
development  projects.  However, 
because  plants  of  all  sizes  and  ages 
have  been  observed,  it  appears  that 
natural  reproduction  is  offsetting  some 
losses  and  that  die  species  is  not  in 
imminent  danger  of  becoming  extinct 
Threatened  status,  therefore,  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not  proposing 
critical  habitat  for  Schoepfia  arenaria 
are  discussed  below  in  the  "Critical 
Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  die  Act  as  amended, 
requires  that  to  the  maximum  extend 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  number  of  individuals  of 
Schoepfia  arenaria  is  sufficiendy  small 
that  vandalism  could  seriously  affect  the 
survival  of  the  species.  The  Service 
believes  that  Federal  involvement  in  the 
areas  where  this  plant  occurs  can  be 
identified  widiout  die  designation  of 
critical  habitat  All  involved  parties  and 
landowners  have  been  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat.  Protection  of  this 
species'  habitat  will  also  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard. 
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Available  CooaarvatiBii  Measures 

ConwenatioD  aeasnres  provided  to 
■peciet  baled  as  gfiawyred  or 
threatened  osder  the  Endafl^eced 
Speoiea  Act  iaoUde  lecqgBikioa. 
recoveqr  •cliana.  nequiremeBta  for 
Federal  ptntectioa.  and  prohibitions 
agaiaatceitaia  practices.  Reoogoitioo 
thna^gh  listiog  encourages  and  residts  in 
cooaerwalion  actsons  by  Federal 
CoauBQDwealih,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possTUe  land  acqmsition  and 
cooperation  with  the  Commonwetdllu 
and  requires  that  TECovery  actions  be 
carried  ottt  for  all  listed  species.  Sudi 
actions  are  initiated  by  fte  Service 
MItiwlBg  filing.  Hie  prote<^on  reqcared 
of  Federal  sgendos  and  the  prolribitiafH 
againrt  certain  acti^ties  nvolving  Sstad 
I^antB  aie  ^iaoimed,  m  pait,  below. 

Sectiaa  7|«)  <>(  t^  Act,  at  amended, 
requires  Federal  agendas  to  evaftarte 
their  actiom  arith  eespect  to  aay  species 
thai  is  praiposed  or  bsled  as  eodangered 
or  Hvaateoed  and  with  respebl  to  its 
ciitical  iwbitat  if  any  is  bc^ 
deaigaatod.  Refilatians  iaipLaaentins 
this  anierageacy  coopeiatim  pmviskm 
of  the  Act  are  codified  at  SO  cm  part 
402.  Sectioo  7(aM4)  neqaires  Fedoal 
agencies  to  ooiifer  inionndly  with  the 
Service  on  aay  action  that  is  likely  to 
jeopardiae  the  contiBtied  existeaoe  af  a 
proposed  species  or  resist  in  deatnictiMi 
oradveese  laoifificatiaB  of  proposed 
critical  habitat  If  a  species  is 
snbsequenliy  bated,  section  TtaK^ 
reqaires  Fedieral  agencies  to  ensure  Ibat 
activities  they  aatiicfize,  Imd.  or  carry 
out  are  not  likely  to  jeopardiae  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  nwdify  its 
critical  habitat  If  a  Federal  action  may 
adversely  aUect  a  listed  spedes  or  its 
critical  habitat,  the  responsible  Federal 
agency  nmst  enter  into  formal 
consultation  with  the  Service.  No  critical 
habitat  is  being  proposed  for  Schoepfia 
anenaria,  as  discussed  above.  Federal 
iovolvenent  is  not  anticipated  where 
the  qwcies  is  known  to  occur. 

The  Act  aad  ite  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  AH  trade 
prohibitions  of  Section  9(a')(2)  of  the  Act 
implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part  make 
It  Illegkl  lor  any  person  subject  to  the 
jurisibction  of  the  United  States  to 
import  or  export,  transport  in  interstaie 
or  foreign  commerce  in  the  course  a 
commercial  activity,  sdl  or  offer  for  sale 
this  species  in  interstilte  or  foreign 
commerce,  or  to  remove  and  reduoe  to 


possession  Ibe  species  from  areas  under 
Federal  jmisdiction.  Seeds  from 
cultivated  specimens  of  threatened  ptant 
species  are  exempt  from  these 
prohfbitinns  provided  that  a  statement 
of  "cultivated  ori^n"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L. 
10(M7^  to  the  Act  prohibit  the 
malicioDS  damage  or  destruction  oa 
Federal  hinds  and  the  removal,  cutting, 
digging  up,  or  damaging  ot  destroying  of 
endangered  plants  in  famwing  violation 
of  any  Conimonweelth  law  or 
regidetien,  inchKfing  Coannonwealtb 
crimind  frespaes  law.  Ilie  1988 
amendments  de  not  reflect  this 
protecf^on  for  S»eatened  plants.  Certain 
excepSoRS  can  apply  to  agents  of  the 
Service  and  CoonmonweaMi 
conservation  agencies. 

Ibe  Act  and  90  CFK  17:72  abo  provide 
for  ^  osaaaoe  of  permits  to  caoy  oat 
otherwise  prafaibited  activities  involving 
threatened  species  snder  certain 
circumdances.  However,  it  is 
anticipated  tbat  few  trade  permits  fiv 
Schoepfia  arsaana  wiii  ever  be  soogbt 
or  issoed.  since  Ibe  species  is  not  known 
to  be  in  cultivation  and  is  uncommon  in 
the  world.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  ftte 
Office  af  Management  Astbcrity.  U.S. 
FiA  and  Wddbfe  Service.  P.O.  Box  35^. 
Arlington,  Vflc^nia  22203-3507(703/356- 
2104). 

Public  Comments  So&dted 

The  Service  ioteads  tbat  any  final 
action  resulting  from  this  proposal  will 
be  as  accurae  and  as  efSective  as 
possible.  Theneiore.  any  comments  or 
suggestions  from  the  pabbc  other 
concerned  governmental  agencies.  ^ 
scientific  community,  industry,  or  any 
other  interested  patty  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  f-A*" ""*"♦»  particularly  are 
sought  xumcemiag: 

(1)  Binlr^r.n1,  commercial  trade,  or 
other  relevant  data  coacemiixg  any 
threat  (or  lack  hereof)  to  Schoeppa 
areaarJa 

(2]  The  location  of  any  additioncd 
populations  of  Schoepfia  arenaria,  and 
the  reasons  why  any  habitat  shoidd  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act 

XS)  Additional  itdermation  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  Schoepfia  arenaria. 

Final  promulgation  of  the  regdiations 
on  Schtrepfja  urenaria  will  tides  into 
consideration  the  comments  and  any 


additional  ttformafton  received  by  the 
Service,  and  such  eomnranications  tftay  - 
lead  to  adoption  of  a  finn  leguratwn 
that  tsfrers  Ti'um  niis  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  ff 
requested.  Requests  must  be  filed  withiu 
45  days  of  the  publication  date  of  the 
proposal  Such  requests  must  be  made  in 
writing  aad  addressed  to  the  Field 
Supervisoi;  Caiabbeaa  Held  Office,  U.S. 
Fish  and  VyndMe  Service,  P.O.  Box  491. 
Boqueron.  Puerto  Rico  00622. 

NafianalEHfvfaoaaMBtrf  Pi^cy  A^ 

Tbe  Fish  and  Wildlife  Service  has 
detenaiaad  that  an  Enviionmentsl 
Aasessmeat  as  de&aed  aader  the 
authority  af  the  l^tional  Envirosnental 
Poliqr  AiA  af  1961,  need  not  be  prepaoed 
in  caaneotion  with  s^guktioas  adojited 
pursuant  to  seotisa  4(aJ  nf  the 
EndaqgeKd  Species  Act  of  1973,  as 
naMMnJnW  A  notioe  outbniog  die 
Service's  xeasoas  Soe  this  deteraaination 
wss  poUished  in  the  FBdeBii  Se^star  on 
October  2S.  1883  (48  FR  49244). 
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Endangered  and  nireatened  species,  - 
Exports,  Imports,  Reporting  mid 
recordkeeping  reqmrements,  and 
Transportation. 


PART  17-f AIIEHDED] 

Acoordingly.  11  is  hereby  proposed  to 
amend  part  17<  subcbapter  B  ci  chapter 
I.  title  50of  the  Code  of  Federal 
Pfgiilp*'""".  SA  set  forth  below: 

L  Tbe  Mribaritj  cttation  isr  part  1/ 
csBtinnes  ie  nad  as  {oBews: 

AvriMritrM  O.BXl  t8Sl-44e7;  1«t3S.C. 
ian-«4»:  l«  U.S.C.  4aBt-42tf;  ^nb.  L.  ••- 
aZS.  mSMt  SSSa  vrSeM  oflMTwise  atftad. 


2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order,  imder  Olacaceae  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12    Endangered  and  tiiraatsnsd 
plants. 

***** 

(h)  *  *  * 


Spedet 


Scienti|ic 


nanw 


Common  name 


Historic  range 


Status        When  listed 


Crtticai 
habitat 


SpKM 
njJM 


Olacaceae— dax  family: 
Schoepfia  arenaria 


None USA  (PR) 


NA 


NA 


Dated:  August  10, 1900. 
Bruce  Blanchdid. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  90-21854  Filed  9-14-90;  8:45  am] 
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50  CFR  Parts  611  and  663 
[Docket  No.  900941-0241] 
RIN  0648-AC43 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Proposed  rule. 

SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  conservation  and 
management  measures  as  prescribed  in 
Amendment  4  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  This  rule  would:  (1)  Update  and 
reorganize  the  FMP  and  revise  the 
FMP's  goals  and  objectives;  (2)  revise 
the  operational  definition  of  optimum 
yield  and  establish  framwork 
procedures  to  specify  allowable  harvest 
levels  for  any  species;  (3)  revise  and 
provide  new  framwork  administrative 
procedures  for  establishing  and  ajusting 
management  measures  based  on 
resource  conservation,  social,  and 
economic  factors;  (4)  delete  certain 
outdated  management  measures  and 
revise  other  measures  to  meet  current 
needs  of  the  fishery;  (5)  revise  the 
process  for  issuing  experimental  fishing 
permits;  (6)  provide  a  process  for 
acknowledging  scientific  research;  and 
[7]  establi^  a  process  by  which  state 
regulations  can  be  reviewed  for 
consistency  with  the  FMP,  the 
Magnuson  Act,  and  other  applicable 
Federal  law. 


DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
1,1990. 

ADDRESSES:  Comments  on  the  proposed 
rule,  Amendment  4,  or  supporting 
documents  should  be  sent  to  Mr. 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
98115-0070;  or  Mr.  E.  Charies  Fullerton, 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street,  Terminal  Island,  California 
90731-7415. 

Copies  of  Amendment  4,  the 
supplemental  environmental  impact 
statement,  and  the  regulatory  impact 
review  are  available  from  Mr.  Larry  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420,  2000  SW  First  Avenue , 
Portland,  Oregon  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  4  to  the  FMP  was 
prepared  by  the  Pacific  Fishery 
Management  Council  (Council)  under 
the  provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act]  as  amended,  16  U.S.C. 
1801  et  seq.  A  notice  of  availablility  for 
the  proposed  Amendment  was  filed  with 
the  Office  of  the  Federal  Register  on 
August  15, 1990  (published  55  FR  34034; 
August  21, 1990).  Copies  of  Amendment 
4  are  available  from  the  Council  upon 
request  at  the  address  above. 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  United  States  (3  to  200 
miles  offshore)  in  the  Pacific  Ocean  off 
the  coasts  of  California,  Washington, 
and  Oregon  are  managed  under  the 
FMP.  The  FMP  was  developed  by  the 
Council  under  the  Magnuson  Act, 
approved  by  the  Assistant 
Administrator  for  Fisheries.  NOAA.  on 


January  4, 1982,  and  became  effective  on 
September  30, 1982.  Implementing 
regulations  were  published  in  the 
Federal  Register  on  October  5, 1982  (47 
FR  43964),  and  appear  at  50  CFR  Parts 
611  and  663.  The  FMP  has  been 
amended  three  times. 

The  Pacific  coast  groundfish  fishery  is 
the  largest  fishery  managed  by  the 
Council  in  terms  of  landings  and  value. 
The  fishery  has  become  more 
competitive,  with  greater  numbers  of 
vessels  competing  for  stable  or  declining 
amounts  of  fish.  As  a  result, 
management  of  the  fishery  has  become 
more  complex  and  controversial.  The 
orginal  FMP  contained  numerous 
management  measures  and 
administrative  procedures  that  have 
become  outdated  as  fishing  effort  has 
increased.  Pressure  has  grown  for 
management  of  the  fishery  to  be  more 
flexible  and  responsive  to  rapid  changes 
in  stock  conditions,  markets,  fleet 
movements,  and  a  variety  of  biological 
social,  and  economic  issues.  Of  special 
concern,  is  the  ability  of  management  to 
respond  quickly  to  the  potentially  large 
number  of  vessels  that  may  shift  from 
the  Alaskan  groundfish  fishery  to  the 
Pacific  coast  groundfish  fishery  in 
response  to  progressively  restrictive 
management  or  to  the  implementation  of 
a  Umited  entry  regime  in  Alaskan 
waters. 

Although  the  original  FMP  provided 
limited  flexibility  to  modify  management 
measures  to  prevent  biological  stress  on 
a  stock,  it  contained  no  flexible 
provisions  for  making  management 
adjustments  for  social  or  economic 
reasons  other  then  by  amending  the 
FMP.  This  amendment,  among  other 
things,  provides  framwork 
administrative  procedures  for 
implementing,  modifying,  or  deleting 
management  measures  for  all  these 
reasons.  It  reorganizes  and  updates  the 
FMP  and  responds  to  a  variety  of 
problems  that  the  Council  has  identified 
during  the  past  several  years. 
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Description  of  Amendment  4 

The  major  changes  to  the  FMP  and  its 
implementing  regulations  are  described 
below.  Numerous  minor  changes  in 
regulations.  Including  some  defmitions, 
are  mt  descrfl>ed  in  the  pieaable  but 
appear  in  the  proposed  rule. 

1.  Goals  and  Objectives 

Amendment  4  revises  the  FMP's  goals 
and  objectives  4o  clarify  the  Council's 
intent  for  management  of  the  Pacific 
coast  groundfish  fishery.  The  goals  of 
the  FMP  remain  essentially  unchanged, 
but  are  now  listed  in  order  of  priority 
with  ii—wmliim  of  grouad&sli  stodu 
and  thev  habitat  first,  fdlowed  by 
maximizing  the  value  of  the  grooudfi^ 
reaouroe  as  a  whole,  achieviog  the 
maximum  biologicai  yield,  proax>&ig 
year-round  avaiUbifity  of  quality 
seafood  to  the  consomer,  and  pFomoting 
lecrealianl  fiifaiag  opiHirtaiiities.  I^ 
operational  <d)iectivea  apedfied.  sot  ia 
pneritf  imier.  an  identified  in  die  fluff 
for  the  first  Hmt.  These  obiectivea  are 
intended  lo  facilitate  greater 
■udnatandiBg  cd  the  Qnnual's  actions 
by  the  fishing  indostrir  and  public  as 
weM  as  piwikMag  gaidnce  to  the 
Coiaoil  far  the  devekfHnent  of  specific 
managemeat  pobcies. 

2.  Optimum  Yield 

KmenimetA  4  changes  the  dd^nitian 
and  applicatfoB  of  optianum  yield  (OY) 
froB  ^wcies-spedfic  nomeTical  OYs  for 
six  species  of  groandfish  and  a  sin^ 
mm  niBiwili  a1  OY  for  the renuiiiiiig  70 
or  SKHC  apecKS.  to  a  single,  non- 

1  OY  far  aQ  ^oundfisfa  stocdcs 


OBvend  (»y  Ihe  nyfP.  The  aimaal  non- 
laiaifriral  OY  is  the  amoant  of  Radiic 
groandfisfa  that  wiU  be  harvested  each 
year  under  Ae  management  anasnres  in 
effect.  l%e  aBiiiiAiw.iit  remaves  a 
restriction  #iart  liaoited  increases  in 
Acceptable  Biokigical  Catch  (ABQ  mad 
OY  to  aa  awre  thaa  30  per  cent 
annually,  thus  allowing  both  ABC  wad 
O  Y  to  seflert  naie  accarately  actual 
dHigea  ia  stodc  abundaBce.  AttMM^ 
the  aanadbaeait  removes  OY  as  a 
numerical  harvest  Montatina,  it  pxovides 
a  framewnkfmoeasiordevekiipaagand 
impleaKattBgaaBencai  harvest 
guideltaes  nr  qaBtaa  If  aeceasary  to 
restnci  hanesL  Has.  ainawirnl  hancd 
guidelines  can  be  impiwawrted, 
adjusted,  or  auiuuaed  from  any  apedes 
or  spades  groap  arMhout  haviag  la 
amend  Ihe  FMP.  Uris  vepieseats  a 
sigaificaat  iaciease  ia  flexibMily  and 
improves  the  abiUty  of  the  Geaactt  ta 
react  lo  changes  ia 
conser\  atian  aeeds. 


3.  Animal  ^teafrctstiotts. 

Amendment  4  streamlines  the  process 
for  developing  and  implementing  annual 
specifications  of  ABC,  harvest 
guidelines,  -quotas,  and  the  aimual 
apportionment  and  inseason  adjustment 
of  numerical  Tiarvest  limits  among 
domestic  harvesting  jDAH)  fwhich 
consists  of  domestic  harvesting  and 
processing  (DAP)  and  joint  venture 
harvesting  aixd  processing  OVP)).  foreign 
fishing  (TALFF),  and  a  reserve.  The 
amendment  provides  greater  flexibility 
to  fna^p  timely  jn^paann  adjustments  to 
DAP,  DAH,  JVP.  TALFF.  and  the  reserve 
by  removing  the  current  requirement 
that  restricts  the  inseason  reassessment 
of  domestic  processing  intent  and 
reapportionment  to  July  1  and  August  1, 
respectively.  Instead,  the  Regional 
Director  is  authorired  to  begin  the 
reassessment  and  reapportioranent 
process  at  whatever  time  is  appropriate 
based  on  the  progress  of  Ae  fishery.  It 
also  replaces  the  requirement  that  two 
notices  be  publi^ed  in  the  Federal 
Register  to  implement  a 
reapportionment  with  a  provision  for  a 
single  Federal  Register  notice.  The 
reserve  is  redefined  so  that  it  also  wifl 
apply  when  there  is  a  JVP  but  no 
TALFF,  and  clarified  so  that  when  DAP 
is  greater  than  80  percent  of  tiie  harvest 
guideline  or  quota,  the  reserve  will  he 
the  remaining  percentage.  Finally,  the 
process  for  implementing  animal 
specifications  is  shortened  by  replacing 
the  preliminary  notice  of  annual 
specifications  in  the  Federal  Register 
with  the  Conncirs  more  direct  process 
for  informing  the  public  and  soliciting 
public  comment.  Thus,  annual 
specifications  will  be  implemented  at 
the  beginning  of  each  fishing  year  by 
publication  of  a  single  notice  in  the 
Federal  HwgiSlBt. 

4.  hdanqgement  Measures 

Amendment  4  introduced  two  near 
frameworks  and  a  new  set  of 
admiDUtrative  fxrocedures  for 
implementiag  management  measures 
that  are  intended  to  bring  additional 
flexiUifty  and  to  provide  for  timely 
iB^raaentatian. 

The  first  new  framewoik  is  die 
procedure  forclassifjriag  and  adjostiag 
what  the  FMP  defines  as  "'routiae** 
uuaiageiwcat  o^easopes.  "Roodne** 
manageawBt  neasures  are  those  diat 
the  Council  dotennines  are  hkely  to  be 
a^sted  on  an  annual  or  more  freqaenA 
basis.  Measves  are  dassified  as 
"routiae"  by  the  Gaoadl  through  eUber 
the  Ml  ar  abbreviated  Taleaialdng 
process  described  below.  Far  a  laeasare 
to  be  classified  as  'Pontine, "  the  Co^nil 
mast  detennine  that  the  measure  is  «f 


the  type  acraafly  ased  to  address  the 
issae  at  hand  and  any  leqoiK  finther 
adjustneat  to  achieve  its  poipoae  wiA 
accuFacjr. 

As  in  the  case  of  all  proposed 
managemeat  measures,  prior  to 
classifying  measures  as  '"routine,**  the 
Council  will  analyze  the  need  lor  the 
measures,  their  impacts  and  the 
rationale  for  their  use.  Once  a 
management  measure  has  been 
classified  as  "routine"  through  the 
appropriate  rulemaking  procedure,  it 
may  be  modified  thereafter  through  the 
single  meeting  "notice"  procedure  (see 
paragraph  B.  below)  only  if:  (1)  The 
modification  is  proposed  for  the  same 
purpose  as  the  original  measore;  and  (2) 
the  iaapacts  of  the  modification  are 
within  the  scope  of  the  impacts 
analyzed  when  the  measure  was 
originally  classified  as  "routine."  The 
analysis  of  impacts  need  not  be 
repeated  when  the  measure  is 
subsequently  modified,  if  the  Council 
detennines  that  impacts  do  not  differ 
substantially  from  those  contained  in 
the  original  analysis. 

Experience  gained  from  manageaient 
of  the  Pacific  coast  groundfish  fishery 
indicates  that  certaia  measures  usually 
require  modification  on  a  frequent  basis 
to  ensure  that  they  meet  their  stated 
purpose  with  accuracy.  These  measures 
are  commercial  trip  landing  limits  and 
trip  frequency  limits,  including  landing 
frequency  and  notification  reqaiMmeDts. 
and  recreatifloal  bag  fimits  as  they  have 
been  applied  to  specific  species,  species 
groups,  sizes  of  fish,  and  gear  types.  The 
purpose  of  trip  landing  and  h«qoency 
limits  has  caiat*traitl]r  been  either  to 
stretch  the  dn-atien  trf  the  commercial 
fishery  oo  as  not  to  distaib  tradttianal 
fishmg  Bad  marketiag  patterns,  to 
reduce  dtscards  and  wastage,  or  to 
discourage  targeted  fishing  while 
allowing  smaU  iocadental  catohes  when 
attaanment  of  a  harvest  guideline  or 
quota  is  inuninent  For  the  recreational 
fishery,  b^  and  size  haiits  have  been 
imposed  to  spread  the  avadable  catdi 
over  a  iarge  number  of  aa^ers,  to  avoid 
waste,  and  to  provide  consisteRcy  with 
state  regdabens. 

AccordiBgiy,  Aawadment  4  initially 
classifies  the  measures  listed  bdow  by 
species  Bad  gear  type  as -Vowtine** 
meaaures  doe  to  the  long  histoiy  of  thdr 
usage  ia  the  fisheiy  and  the  eKtensive 
loiowtedgeof  Iheir  iaiyacla.  Ad  of  these 
measures  ave  in  effed  for  the  tMO 
seaaoB.  a»d  their  asage  is  eii3>ected  to 
coaOwBC  ialhe  ftitare.  AmeodHiiwrt4 
eliminates  specific  locreational  bag  aad 
size  limits  for  Bag  cod  and  TodcfiA  from 
the  ndP,  deaigRates  them  as  'taratiae.*' 
and  contemplates  their  future 


hnplementatfon  and  adjustment  throa^ 
the  appropriate  process  estabBsbed  hy 
this  anuiidiDsnl. 

Trip  landing  aad  frequency  limits 

widow  roclrSnh    all  gaar 

Sebastes  comptex — aU  gear 

yellowtail  rocklish — all  gear 

Pacific  ocean  perch — ail  gear 

ssMefi^  {indtiifing  sise  Bmits)  ' 

trawl  gear 

QoataBwlgeer 

Recreational  bag  and  size  Kmila 

hngcod 
TodkHf/h 

Any  measure  designated  as  "routine" 
for  one  specific  species,  species  group, 
or  gear  type  may  not  be  treated  as 
"routine"  for  a  different  species,  species 
group  or  gear  type  without  first  having 
been  classified  as  "routine"  through  the 
appropriate  rulemaking  process. 

The  council  will  conduct  a  continuing 
review  of  landings  of  those  species  for 
which  harvest  guidelines,  quotas  or 
spedfic  "routine"  management 
measures  have  been  implemented,  and 
will  make  projections  of  the  landings  at 
various  times  througjiout  the  year.  H  in 
the  course  of  this  review  it  becomes 
apparent  that  the  rate  of  landings  is 
svft)stantially  different  than  anticipated 
and  that  the  current  "routine" 
management  measures  will  not  achieve 
the  annuai  management  objectives,  the 
Council  may  recommend  inseason 
adjustments  to  ^ose  measiu'es.  Such 
adjustments  may  be  implemented 
through  the  single  meeting  "notice" 
procedure. 

The  second  new  framework,  the 
8odo-«cononBC  framework,  responds  to 
a  major  deficiency  in  the  current  FMP 
due  to  the>absence  of  a  mechanism, 
other  than  amending  the  FMP,  for 
implementing  management  measures 
that  respond  to  soda!  and  economic 
fishery  management  issues.  Amendment 
4  provides  for  timely  implementation  erf 
management  measures  ^at  address 
social  and  economic  issues  by  means  of 
the  administrative  process  described 
above,  and  providing  the  required 
criteria  and  analytical  requirements 
listed  in  the  FMP  have  been  met. 

Amendment  4  also  revises  the  existing 
""points  of  oonoem"  frameworii  for 
impleraenthig  management  measures 
that  respond  to  resoarce  conservation 
concerns  by  eliminating  die  current  FXfl> 
requirement  that  caRs  for  a 
detemHBation  that  a  stock  or  group  of 
stocks  either  suffers  from  or  woakl 
potenfiatly  scffer  from  "biological 
stress"  in  ^e  absence  of  fishing 
resMdfoits.  bistead,  tiie  *^ints  of 
concern"  review  process  is  now  invoked 
inmMCRately  when  one  or  more  cf  the 
criteria  that  define  a  *^int  of  ooncem*' 


is  net.  Ihas,  the  Coandl's  sdeB^fic 
adnsors  no  longer  have  to  straggle  to 
define  Inological  ahvas"  predsely. 
The  amendment  estaUisbes  four 
di^erent  sets  of  administrative 
procedures  fat  devefoping  and 
implementing  management  aieasares 
based  on  whether  the  meesares  are 
intended  for  permanent  effed  or 
fi^queat  adfwstmeat,  and  on  the  de^^e 
to  which  the  Council  has  provided 
opportunities  for  prior  public  review  and 
comment  and  has  analjraed  the  scope  of 
impacts  resultiag  from  the  proposed 
measore.  The  four  procedores  are  as 
follows: 

A.  Automatic  Actions — Automatic 
adions  may  be  initiated  by  the  Regional 
Diredor,  National  Marine  Fisheries 
Service  (NMFS),  widiout  prior  public 
notice,  of^rtmity  to  comment,  or  a 
Council  meeting.  "They  are 
nondiscretionary  and  the  impacts 
previously  must  have  been  taken  into 
account.  Examples  inclode  fishery. 
season,  or  gear  type  closures  when  a 
quota  has  been  projected  to  have  been 
attaiiwd.  llie  Secretary  will  pubHsh  a 
sin^e  "notice"  in  ihe  Federal  Rej^sler 
making  the  adion  effective. 

B.  "Notice"  Actions  Requiring  at 
Least  One  Council  Meeting  and  One 
Federal  Register  Notice — These  indude 
all  management  actions  other  than 
"automatic  actions"  that  are  either 
nondiscretionary  or  for  which  the  scope 
of  probable  impacts  has  been  previously 
analyzed.  These  adions  are  intended  to 
have  temporary  efled  and  are  expeded 
to  need  frequent  adjustment.  They  may 
be  recommended  at  a  single  Coundl 
meeting  (usually  November),  althou^  it 
is  preferable  that  the  Coundl  provide  as 
much  advance  information  to  the  pabHc 
as  poseiUe  concerning  the  issues  it  wiH 
be  considering  at  its  decision  meeting. 
The  primary  examples  are  those 
management  actions  defined  as 
"roatine"  according  to  the  criteria  in  the 
appendix  to  this  role,  The  possibility  of 
implementing  these  adions  and  the 
impads  of  these  actions  will  have  been 
previously  analyzed  when  they  were 
designated  as  "routine"  adions. 
Interested  parties  will  have  had  die 
opportunity  to  comment  on  them  at  ^at 
time.  In  addition,  interested  parties  will 
have  received  notice  (through  Coundl 
mailings  or  throo^  the  Coandi  agenda 
published  in  the  Fedeial  Hagnter)  that 
these  aottons  will  be  considered  and 
discussed  at  die  Coandi  meeting,  and 
they  will  have  the  opportantty  to 
provide  written  or  oral  cowMweiits  to  the 
Council  before  or  at  the  meeting.  This 
extensive  opportunity  for  public 
participation  and  comment  and  the 
need  to  implement  these  measures  in  a 
timely  manner,  may  serve  as  good  cause 
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to  waive  die  need  fm- additional  notice 
and  prior  pidific  ooaanenL 

C  Abbreriated  Rakmakatg  Aotient 
NoTwaUy  notjatnag  at  tjeatt  7^wa 
Coundl  Meetings  aad  One  FodersI 
Register  Tiafe**— These  indode  ai- 
management  adtoits  intended  to  have 
permanent  effod.  whidi  are 
discretionaiy.  and  for  which  the  impacts 
have  not  been  previously  analyzed.  Also 
inchided  is  the  intial  dcissification  of  a 
management  measure  as  "routine." 
Examples  indude  changes  to  or 
imposition  of  gear  regulatioRS.  or 
imposition  of  trip  landhig  and  freqaency 
limits  or  recreational  bag  limits  kit  die 
first  time  on  any  species  or  species 
group,  or  gear  type.  The  Coandi  wdl 
develop  and  analyse  the  proposed 
management  actions  over  the  spaa  of  at 
least  two  Council  meetings  (assatly 
September  and  November),  and  provide 
the  public  advaace  notice  of  the 
availability  of  both  the  proposals  and 
the  analyses  and  opportanity  to 
comment  on  them  prior  to  and  at  the 
seoood  Coundl  meeting,  if  the 
Northwest  Regional  Director.  NMFS 
(Regional  Diredor)  (note:  The  Northwest 
R^onal  Diredor  wiU  act  upon  the 
recommendatton  of  the  Southwest 
Regional  Diredor,  NMFS.  for  fisheries 
occurring  primarily  or  exdusivety 
seaward  of  California),  approves  the 
Council's  recommendation,  the 
Secretary  is  expeded  to  waive  for  good 
caase  the  requirement  for  additional 
prior  notice  and  oomment  in  the  Fodetal 
Register  and  to  publish  a  "final  nik"  in 
the  Fadecal  Register.  If  the  management 
measure  is  desisted  as  "roatine" 
under  this  procedure,  initial 
implementation  and  spedfic 
adjastments  of  that  measure  can 
subsequently  be  announced  in  the 
Fedand  Regiistar  by  "notice"  as 
described  in  the  prevtous  paragraphs. 

Nodiing  m  this  sedioa  C.  prevents  the 
Secretary  fr^tmi  exercising  the  right  to 
provide  an  opportwiity  for  prtor  notice 
and  comment  in  the  Federal  Keg^star,  if 
a^mquiate.  bat  presaxaes  that  die 
Coundl  process  desuibed  bektw  will 
adequately  satisfy  that  requirement. 

The  primary  piapose  of  the  previous 
two  categories  of  abbreviated  notice 
and  roteaiaking  prooedores  is  to 
accommodate  the  CouncA's  SeplMMMr- 
November  meeting  schedale  far 
developing  armaal  management 
recommendations,  to  satisfy  the 
Secretary's  responsibilities  under  die 
Admimstrative  IVooedure  Ad  (APA). 
aad  to  address  the  need  to  imptement 
management  meas«Q«s  by  {amnry  1  of 
eadi  fishing  year. 

D.  MI  Kaiemaking  Actions  Normaify 
Requiring  at  Least  Two  Coandi 
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Meetings  and  Two  Federal  Register 
Notices  of  Rulemaking  (Regulatory 
Amendment)— these  include  any 
proposed  management  measure  that  is 
highly  controversial  or  any  measure  that 
directly  allocates  the  resource.  The 
CouncU  normally  will  follow  the  two 
meeting  procedure  described  above  for 
the  abbreviated  rulemaking  category. 
The  Secretary  will  publish  a  "proposed 
rule"  in  the  Federal  Register  with  an 
appropriate  period  for  public  comment 
followed  by  publication  of  a  "final  rule" 
in  the  Federd  Register. 

It  should  be  noted  that  the  two 
Council  meeting  process  refers  to  two 
decision  meetings,  the  first  meeting  to 
develop  proposed  management 
measures  and  their  alternatives,  the 
second  meeting  to  make  a  final 
recommendation  to  the  Secretary.  For 
the  Council  to  have  adequate 
information  to  identify  proposed 
management  measiu«8  for  public 
comment  at  the  first  meeting,  the 
identification  of  issues  and  the 
development  of  proposals  normally  must 
begin  at  a  prior  Council  meeting,  usually 
the  July  Council  meeting. 

Amendment  4  contemplates  that  the 
pubUc  will  be  represented  and  involved 
in  the  groundfish  management  process 
in  a  variety  of  ways.  The  Council  has 
thirteen  voting  members  and  five 
nonvoting  members.  Voting  members 
are  the  state  fishery  directors  of 
CaUfomia,  Oregon,  Washington,  and 
Idaho,  the  Regional  Director  of  NMFS, 
and  eight  individuals  who  are 
knowledgeable  about  Pacific  Coast 
fisheries  and  who  are  appointed  by  the 
Secretary  of  Commerce  from  lists 
submitted  by  the  governors  of  the 
constituent  states.  Nonvoting  members 
are  the  Regional  Director  of  the  U.S.  Fish 
and  Wildlife  Service,  the  Commander  of 
the  Coast  Guard  District,  the  Executive 
Director  of  the  Pacific  States  Marine 
Fisheries  Commission,  a  representative 
from  the  U.S.  Department  of  State,  and  a 
representative  of  the  State  of  Alaska. 

Several  Council  committees  composed 
of  non-CoUncil  members  also  have 
substantial  involvement  in  managing  the 
groundfish  resource.  The  Scientific  and 
Statistical  Committee  has  thirteen 
members  charged  with  development, 
collecfion,  and  evaluation  of  statistical, 
biological,  economic  social,  and  other 
scientific  information  relevant  to  the 
Council's  development  and  amendment 
of  fishery  management  plans.  Another 
committee,  the  Groundfish  Management 
Team,  has  eight  members  representing 
the  state  fisheries,  departments  of 
California,  Oregon,  and  Washington, 
and  the  Northwest  and  Southwest 
Regions  of  NMFS.  The  Groundfish 


Advisory  Subpanel  (as  of  March,  1990) 
had  thirteen  members:  two  processors,  a 
consumer,  three  charter  boat  operators, 
a  pot  fisherman,  three  trawlers,  a 
California  commercial  fisherman,  a 
sport  fisherman,  and  a  longliner.  The 
Council's  Enforcement  Consultants 
committee  includes  representatives  of 
state  enforcement  agencies  in 
California,  Oregon,  and  Washington, 
NMFS,  and  the  U.S.  Coast  Guard. 
The  Council  usually  considers 
groundfish  management  issues  at 
meetings  held  in  January,  April,  July, 
September,  and  November  of  each  year. 
All  meetings  of  the  Council  and  its 
committees  are  open  to  the  public. 
Meeting  notices  including  a  hst  of  issues 
to  be  considered  are  published  in  the 
Federal  Register.  The  Council  also 
maintains  a  master  mailing  list  of 
approximately  2,000  names  of 
individuals  and  organizations  that 
includes  vessel  owners,  processors, 
fishermen's  organizations,  and  fisheries 
service  industries  such  as  fisheries 
consultants,  joint  venture  companies, 
and  port  managers.  Persons  on  the 
mailing  list  receive  Council  meeting 
notices  that  describe  issues  to  be 
considered,  the  Council  newsletter,  and 
draft  and  final  fishery  management 
plans,  amendments,  and  regulations. 
Interested  persons  regularly  attend 
Council  meetings  and  obtain 
descriptions  and  analyses  of  the 
proposals  being  considered.  The  Council 
members,  scientific  advisors,  and 
industry  advisors  discuss  proposals  in 
open  meetings.  Chairmen  of  the  various 
committees  discuss  their  committee's 
deliberations  at  the  Council  meetings. 
Portions  of  each  meeting  are  specifically 
set  aside  to  receive  public  comment,  and 
the  public  is  invited  and  regularly  avails 
itsetf  of  the  opportunity  to  make  both 
oral  and  written  comments,  and  to 
discuss  with  Council  members  the 
options  under  consideration.  Thus  the 
public  has  had  the  opportunity  to  obtain 
written  reports  and  analyses  from  the 
Council,  attend  meetings  of  various 
groups,  and  listen  to  scientists, 
managers,  and  industry  representatives 
discuss  the  proposals.  They  therefore 
have  substantial  information  on  which 
to  base  their  comments.  The  public  is 
expressly  requested  to  comment  on 
these  alternate  procedures,  particularly 
those  in  Section  C.  above.  Views  and 
supporting  rationale  are  invited  on 
whether  they  offer  adequate  opportunity 
for  pubhc  participation  and  whether 
they  are  consistent  with  the  APA  (5 
U.S.C.  553). 
5.  Reporting  Requirements/Permits 

Although  Amendment  4  does  not 
implement  immediately  any  new 


reporting  requirements,  it  does  authorize 
rulemaking  to  issue  rules  at  some  future 
date  that  might  be  necessary  to  monitor 
and  enforce  existing  fishing  regxilations 
on  vessels  that  process  their  catch  at 
sea.  These  measures  could  include 
requirements  for  a  Federal  permit, 
logbooks,  reporting,  and  observers. 
Because  no  new  reporting  requirements 
or  collections  of  information  are  being 
proposed  at  this  time,  this  proposed  rule 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(PRA).  At  such  time  as  regulations  are 
proposed,  they  will  be  submitted  to 
0MB  for  review  and  approval  as 
required  by  the  PRA. 

ft  Experimental  Fishing  Permits 

Amendment  4  streamlines  the  process 
for  issuing  experimental  fishing  permits 
by  providing  authority  to  the  Regional 
Director  to  review  each  application  and 
make  a  preliminary  determination 
whether  the  application  contains  all  of 
the  required  information  and  constitutes 
a  valid  experimental  program.  If  the 
Regional  Director  finds  any  application 
does  not  warrant  further  consideration, 
he  may  reject  the  application,  notifying 
both  the  applicant  and  the  Council  of  his 
reasons.  Currently,  the  Regional  Director 
must  publish  a  notice  of  all  applications 
in  the  Federal  Register  and  consult 
formally  with  the  Council  regardless  of 
the  merit  of  the  application.  This 
provision  will  assure  that  only  requests 
with  merit  are  published  in  the  Federal 
Register  and  considered  by  the  Council. 
Several  other  administrative  issues  also 
are  clarified  by  Amendment  4. 

7.  Consistency  of  State  Regulations 

The  current  FMP  contains  a  finding 
that  the  State  of  California  regulations 
pertaining  to  commercial  fishing  for 
groundfish  with  set  nets  south  of  36*  N. 
latitude  were  consistent  with  the  FMP, 
Magnuson  Act,  and  other  applicable 
law.  However,  since  the  FMP  was 
implemented  in  1982,  the  State  of 
California  has  changed  its  set  net 
regulations  numerous  times.  Thus,  it  is 
no  longer  appropriate  to  presume  their 
consistency  either  with  the  FMP  or  with 
the  Magnuson  Act.  Amendment  4 
establishes  a  process  by  which  the  State 
of  California,  or  any  other  West  Coast 
state,  may  request  that  the  Council 
review  for  consistency  state  regulations 
that  the  state  intends  to  apply  to  fishing 
vessels  registered  under  the  laws  of  the 
state  fishing  for  groundfish  hi  the  EEZ. 
The  outcome  of  the  review  can  be  either 
a  proposal  for  Federal  regulations,  a 
finding  of  consistency  without  Federal 
regulations,  or  a  finding  of 


inconsistency.  A  finding  of  consistency 
is  intended  to  be  supportive  of  the  states 
in  their  efforts  to  enforce  their  own 
regulations  on  their  own  licensed 
vessels  in  the  CT17..  and  to  provide  an 
alternative  to  the  need  for  duplicative 
Federal  r^gulalions  in  some 
arcumstanceik  espedaDy  when  the 
majority  of  the  fidieiy  occurs  in  state 
waters. 

A  Sdeitt^  AeBBttivh 

Amendment  4  provides  guidelines  for 
determining  what  fishing  activities  in 
the  EEL  can  be  defined  as  scientific 
resesfch,  establishes  a  procedure  for 
Secretarial  acknowledgement  of 
scientific  resesrch,  and  authorizes  the 
sale  of  catdi  taken  during  sdenlific 
researdi  actiyities  to  offset  all  or  part  of 
the  cost  of  carrying  ost  the  researdi. 

9.  Other  Cbbnges 

The  cunent  FMP  and  ^plementing 
regalations  contain  a  nianber  of 
provirions  that  can  orij  be  changed  by 
FMP  amendment  m  fay  specific 
procedures  ooirtained  in  the  FMP. 
Ameodment  4  rtmaodines  (he  current 
FMP  and  provides  greater  flexibility  by 
removing  some  provinoos  from  the  FMP, 
retaining  them  in  the  regidations,  and 
deleting  the  specific  procednres  for 
charge,  instead,  these  provisions  may 
be  modified  or  deleted  throti^  either 
the  "points  of  concern"  or  the  socio* 
econonac  fraoiewoiks  in  the  same 
maaoer  as  all  other  management 
measufes.  These  changes  provide 
greater  ilexibihty  to  consider,  among 
other  things,  changes  to  species 
designated  as  "prohibited ",  the 
appbcatioB  ot  incidental  allowances  in 
foreign  and  joint  venture  fisheries,  and 
changes  to  incidental  groimdfish 
retention  limits  by  domestic  fishermen 
fishing  in  non-groundfish  fisheries,  joint 
venture  and  foreign  fishing  for  Pacific 
whiting  continues  to  be  prohibited  south 
of  39°  N.  latitude  and  this  area  cannot  be 
opened  without  an  FMP  amendment. 

Another  change  is  the  removal  of  the 
provision  to  allocate  the  last  10  per  cent 
of  the  sahleflsh  OY  equally  between 
trawl  and  non-trawl  gear  if  the  sablefish 
OY  is  projected  to  be  taken  before  the 
end  of  the  fishing  year.  All  future 
sablefish  aUocations  will  be  detennined 
through  the  socio-economic  fraraewoile 
and  by  regulatory  amendment  (i.e.,  fidl 
rulemaking).  Until  such  time  as  the 
Council  recommends  and  the  Secretary 
approves  and  implements  a  new 
sablefish  allocation,  the  cunent  58 
percent  trawl:42  percent  non-trawl 
allocation  (55  FR  3748.  February  5. 1990] 
remains  in  efEscL 

The  regulation  that  imposed  a  trip 
limit  for  Pacific  ocean  perch  also  has 


been  removed,  because  it  has  been 
shifted  to  the  "routine"  category  of 
maaagemeat  measures. 

Management  measures  that  currently 
regulate  the  Pacific  coast  gronndfish 
fishery  have  been  implemented  either  by 
regulation  or  by  notice  in  the  FederaS 
Registac.  Many  Baao^eraent  measures 
ciBTentlir  implemented  by  regulation  are 
not  changed  1^  this  amendment  and  vnll 
continue  in  effect.  These  measures  are 
listed  hi  Chapter  liE  of  Amendihent  4. 
Some  measures  that  currentiy  are 
regulateos  «ve  deleted  by  the 
amendment,  but  will  be  repraandgated 
as  notices  following  implementation  of 
the  amendment.  An  example  of  this  is 
recreational  bag  limits  for  liug  cod  and 
rockfish.  Amendment  4  classifies  fliese 
measures  as  "routine"  measures  and 
authorizes  their  implementation  and 
adjustment  by  notice.  Some 
management  measures,  i.e.  trip  limits  for 
widow  roddish,  sablefish,  the  Sebastee 
complex,  Pacific  ocean  perch,  and 
yellowtail  rockfish  are  currently  in 
effect  as  notices,  and  will  stay  in  effect 
until  superseded,  modified,  ot  rescinded. 
All  notices  currentiy  in  effect  will 
remain  in  effect  until  the  Council 
modifies  or  rescinds  them  under  the 
procedures  of  Amendment  4.  unless  the 
amendment  itself,  or  its  implemeatiag 
regulations  mpersedes,  raodiiies,  or 
rescinds  them. 

Classificafion 

The  Magnuscm  Act  at  16  U.SX:.  1854 

(a)(lKD)(ii)  requires  tiie  Secretary  of 
Commerce  (Secretary)  to  pubhsh 
regulations  proposed  by  a  Couocil 
within  15  days  of  the  receipt  of  the 
amendment  and  proposed  regulations. 
At  ^s  time,  the  Secretary  has  not 
detennined  that  the  amendment  these 
ndes  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Ma^oson  Act,  and 
other  applicable  law.  The  Secretary,  in 
making  tiiat  detennination,  will  take 
into  aocoimt  the  information,  views,  and 
comments  received  during  the  comment 
period. 

Ibe  Coifflcil  prepared  a 
supplementary  environmental  impact 
statement  (SEIS)  for  the  amendment  tfiat 
discusses  the  impact  on  the  enrironment 
as  a  result  of  this  rule.  Acopy  of  the 
SQS  may  be  obtained  from  the  Council 
(see  ADIMEMCS). 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA.  has  initially 
detennined  that  this  proposed  n^  is  not 
a  "major  rule"  roquiring  a  rpgidatey 
impact  analysis  uader  Executive  Onler 
12291.  This  determination  is  based  on 
the  regulatory  impact  review,  that 
demonstrates  positive  net  short-term 
and  long-term  economic  benefits  to  tiie 


fiiliery  ander  die  proposed  i 
The  proposed  rule  is  not  expected  to 
have  an  annuai  impact  of  SlOO  miUian  or 
moie:  nor  to  lead  to  an  increase  in  oasts 
or  prices  to  consumers,  indiridual 
industries.  Federal.  State,  or  tocal 
government  agencies,  or  geographic 
rsigions:  nor  to  have  significant  advena 
e^cts  on  canapetitUM.  eaqiliqrBient. 
investment  productivity,  iaaavation.  or 
on  the  ahility  of  U.S.-faase<l  esterprisas 
to  compete  in  domestic  «r  expert 
raackets.  A  copy  of  this  irsiew  may  be 
obtahKd  from  the  Goundl  (see 
Aoomsscs). 

The  proposed  nde  is  exempt  frmi  the 
procedures  of  E.0. 12281  under  Section 
8(a)(2)  ol  diat  order.  OeadliiKS  iaaposed 
under  the  Mi^gnason  Act  as  nairndrd. 
required  the  Secretary  to  file  this 
proposed  rule  15  days  after  its  reoeipL 
The  proposed  rule  is  bc-ing  reported  to 
the  Director.  CMS,  with  an  explanatian 
of  why  it  is  not  poasdile  to  ioUow  tlw 
procedures  of  the  order. 

The  General  Counsel  of  the 
De9>artment  of  Comawroe  has  "■'f>'*yri 
to  the  SbmH  Business  Adninistratioa 
(SBA)  that  this  proposed  mle.  if 
adopted,  will  not  have  a  significant 
ecoaomic  impact  on  a  substantial 
number  of  sraaM  entities.  This 
certification  is  based  on  the  regulatory 
intact  review  and  the  analysis 
contained  in  Amendment  4  that 
deteiauned  that  the  administrative  and 
fi'amesraric  processes  proposed  by  the 
amendment  by  tlienuelves.  wouhl  not 
have  any  si^ificant  eoonomic  effecte 
because  they  do  not  institute  any 
significant  new  managment  measMres 
at  this  time.  Eoonomic  benefite  can  be 
expected  due  to  increased  fiexibility  to 
establish  management  measures  tiiat 
will  reduce  discards  and  wasta^  and 
that  are  designed  to  extract  maxiauoa 
economic  b^efits  from  the  fishery  while 
maintaining  tiie  maximum  sustainable 
yield  from  i^e  resource.  It  is  possible 
that  some  mansgement  measures  in  die 
future,  especially  resource  allocations 
proposed  under  (he  sodo-ecooomic 
framework.  vnU  be  fmmd  to  have 
significant  eoonomic  impacts  on  a 
substantial  number  of  small  entities. 
However,  the  amendment  establidaea  a 
process  for  analysis  and  extensive 
public  review  and  comment  on  these 
measures  and  the  analysis  at  the  Omm 
the  measures  are  prxjposed.  At  that  time 
the  reqoirenients  of  the  Regulatory 
Flexibility  Act  urill  be  conned  with 
and  the  required  analyses  prepared. 
made  available  for  pd>iic  oomnent  and 
provided  to  the  Small  Business 
Administration.  Required  toforaMtma 
will  be  publirfied  to  die  Fadaral 
Register.  A  copy  of  the  regulatory 
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impact  review  may  be  obtained  from  the 
Council  at  the  address  listed  above. 

This  rule  contains  no  new  collection 
of  information  requirements  subject  to 
the  PRA.  although  the  amendment 
provides  authority  to  implement 
regulations  for  certain  tjjpes  of  future 
collections  of  information.  At  such  time 
that  a  future  collection  of  information  is 
proposed,  it  will  be  submitted  to  OMB 
for  approval.  This  rule,  however, 
involves  collections  of  information 
subject  to  the  PRA  previously  approved 
by  OMB  (OMB  Control  Nos.  0648-0203 
and  0648-0243). 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of 
California.  Oregon,  and  Washington. 
Letters  have  been  sent  to  all  of  the 
States  listed  above  stating  that  the 
Council  concluded  that  Amendment  4  is 
consistent  to  the  maximum  extent 
practicable  with  the  State's  coastal  zone 
management  program.  The  responsible 
State  agencies  are  reviewing  this  finding 
imder  section  307  of  the  Coastal  Zone 
Management  Act. 

In  1989,  NMFS  initiated  consultation 
imder  section  7  of  the  Endangered 
Species  Act  on  the  potential  impacts  of 
its  marine  mammal  exemption  program 
and  related  Pacific  coast  groundfish 
fishing  activities  on  endangered  and 
threatened  species.  The  July  5, 1989, 
NMFS  biological  opinion  concluded  that 
the  program  was  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  under 
the  jurisdiction  of  NMFS.  Since  that 
opinion,  two  additional  species  have 
been  listed  as  threatened  by  NMFS. 
Therefore,  NMFS  reinitiated 
consultation  to  assess  the  effects  of  the 
FMP  and  Amendment  4  on  these 
species.  The  August  10, 1990,  biological 
opinion  concluded  that  the  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species.  A  July  3, 1989,  U.S. 
Fish  and  Wildlife  Service  (FWS) 
biological  opinion  on  the  exemption 
program  and  related  fishing  activities 
concluded  that  the  program  was  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the  jurisdiction 
of  FWS.  The  FMP  falls  within  the  scope 
of  activities  considered  in  the  FWS 
consultation  and  Amendment  4  does  not 
modify  the  action  in  such  a  maimer  that 
causes  an  effect  to  listed  species  or 
critical  habitat  not  considered  in  the 
FWS  opinion.  Therefore,  reinitiation  of 
Section  7  consultation  with  FWS  was 
not  required. 


This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations. 
Vessel  permits  and  fees.  Reporting  and 
recordkeeping  requirements. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fish,  Fisheries,  Fishing, 
Reporting  and  recordkeeping 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  11. 1990. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Parts  611  and  663  are 
proposed  to  be  amended  as  follows: 

PART  611— FOREIGN  FISHING 
[AMENDED] 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  8  611.70.  paragraph  (e)(1)  is 
removed;  paragraphs  (ej(2)  and  (3)  are 
redesignated  as  (e](l]  and  (2), 
respectively;  paragraphs  (a),  (b)(3),  (c), 
(d),  the  introductory  text  of  newly 
designated  (e)(1),  newly  designated 
paragraph  (e)(2),  (f),  (g)(2),  (h)(1)  and 
(J)(l)(ii)(B)  and  (j)(4)(i)  are  revised;  new 
introductory  text  to  paragraphs  (e)  and 
(g)  is  added,  as  follows: 

9611.70    Pacific  coast  groundfish  fishery. 

(a)  Purpose.  This  subpart  regulates  all 
foreign  fishing  for  groundfish  conducted 
under  a  Governing  International  Fishery 
Agreement  within  the  EEZ  seaward  of 
the  States  of  Washington.  Oregon,  and 
California.  For  regulations  governing 
fishing  for  groundfish  in  the  same  area 
by  vessels  of  the  United  States,  and  for 
procedures  to  modify  the  regulations  in 
this  §  611.70,  see  Part  663  of  this  chapter. 

(b)  •  •  • 

(3)  Foreign  fishing  vessel  (FFV)  means 
any  fishing  vessel  other  than  a  vessel  of 
the  United  States  (as  defined  at  S  620.2). 
except  those  foreign  vessels  engaged  in 
recreational  fishing  (as  defined  at 

S  611.2). 

•        •        •        •        • 

(c)  Authorized  amounts.  The  total 
allowable  levels  of  foreign  fishing 
(TALFF).  joint  venture  processing  (JVP), 
incidental  catch  and  retention 
allowance  percentages,  amounts  of  fish 
set  aside  as  reserves,  and  the  estimated 
domestic  annual  harvest  (DAH)  and 


domestic  annual  processing  (DAP)  are 
published  in  the  Federal  Register  prior 
to  the  beginning  of  each  fishing  season, 
and  during  the  season  if  these  amounts 
are  modified,  to  refiect  changes  in 
resource  conditions  and  performance  of 
the  U.S.  industry.  Procedures  for  setting 
or  changing  these  specifications  and 
corresponding  incidental  allowances 
appear  in  50  CFR  part  663,  appendix  II 
G,  H,  I.  and  J.  Current  TALFF  and  JVP 
amounts  are  available  firom  the  Regional 
Director. 

(1)  Incidental  allowances.  Incidental 
allowances  are  published  in  the  Federal 
Register,  concurrent  with  the  annual 
specifications  of  JVP  or  TALFF.  to 
reflect  changes  in  resource  conditions 
and  performance  of  the  U.S.  industry. 
Unless  otherwise  specified  under 
paragraph  (d)  below,  incidental 
allowances  are  percentages  that 
determine  the  maximum  amount  of 
incidental  species  that  may  be  retained 
in  the  joint  venture  or  caught  in  the 
directed  foreign  fishery. 

(i)  In  the  directed  foreign  fishery,  the 
incidental  allowance  for  a  species  or 
species  group  is  determined  by  applying 
the  incidental  percentage  to  a  nation's 
allocation  of  TALFF. 

(ii)  In  the  joint  venture  for  Pacific 
whiting,  the  incidental  percentages  are 
applied  to  each  5,000  metric  tons  (mt)  of 
Pacific  whiting  received  by  vessels  of  a 
foreign  nation  from  U.S.  vessels.  If  the 
retained  amount  of  an  individual  species 
or  species  complex  reaches  the  specified 
percentage,  no  further  amount  of  that 
species  or  species  complex  may  be 
retained  until  vessels  of  that  nation 
have  received  a  full  5,000  mt  of  Pacific 
whiting.  In  a  joint  venture  for  any  other 
species,  the  application  of  incidental 
allowances  will  be  determined  by  the 
Regional  Director,  in  consultation  with 
the  Council,  on  a  case-by-case  basis. 

(d)  Modifications  to  authorized 
foreign  fishing.  The  definitions, 
authorized  amounts  (including  the 
amounts  and  applications  of  incidental 
allowances),  and  management  measures 
in  this  section  (including  seasons,  areas, 
gear  restrictions,  and  reporting  and 
recordkeeping  requirements)  for  the 
directed  or  joint  venture  fisheries  may 
be  established,  modified,  or  deleted 
according  to  the  procedures  at  50  CFR 
part  663  and  its  Appendix  or  under  the 
conditions  and  restrictions  of  a  foreign 
vessel  permit,  except  for  certain  areas 
closed  to  the  directed  and  joint  venture 
fisheries  for  Pacific  whiting  at 
subparagraphs  (g)(l)(i)  through  (iii)  and 
(g)(2),  which  will  remain  closed. 

(e)  Fishery  closures.  In  addition  to  the 
provisions  at  i  611.13.  the  catching  or 
receipt  of  any  species  or  species 


complex  is  prahibited  after  the 
applicable  open  season  has  ended;  a 
harvest  guideline  or  quota  for  the  target 
species  has  been  or  is  projected  to  be 
reached;  or.  the  fishery  has  been  closed 
under  this  section.  Part  663.  or  under  the 
conditions  and  restrictions  of  a  foreign 
fishing  permit. 

(1)  Directed  fishery.  Catching  any 
species  or  species  complex  is  prohibited 
after  the  vessels  of  a  foreign  nation  have 

caught  or  are  projected  to  have  caught: 

•  •  • 

[2)  Joint  venture  fishery. 

(i)  The  receipt  of  any  species  of  U.S.- 
harvested  fish  is  prohibited  after  the  fVP 
quota  for  the  target  species  has  been  or 
is  projected  to  be  received. 

(ii)  The  retention  of  a  species  or 
species  complex  of  U.S.-harvested  fish 
having  an  incidental  retention 
allowance  is  prohibited  after  the 
maximum  incidental  retention 
allowance  for  that  species  or  species 
complex  has  been  or  is  projected  to  be 
retained. 

(0  Seasons,  Unless  otherwise 
specified  according  to  paragraph  (d) 
above,  the  following  provisions  apply: 

(1)  Directed  fishery.  Directed  foreign 
fishing  authorized  under  this  subpart 
may  begin  at  0701  G.M.T.  (0001  Pacific 
Daylight  Time)  June  1  and  will  end  not 
later  than  0800  GMT  on  November  1 
(2400  Pacific  Standard  Time  on  October 
31). 

[2)  Joint  vettture  fishery.  There  is  no 
season  restriction. 

(g)  Closed  areas.  Unless  otherwise 
specified  according  to  paragraph  (d) 
above  (which  does  not  allow  deletion  of 
the  closed  areas  in  paragraphs  (l)(i).  (ii), 
and  (iii)  or  (2)(i)  for  Pacific  whiting 
fisheries),  the  following  provisions 
apply: 

{2)  Joint  venture  fishery.  No  U.S.- 
harvested  fish  may  be  received  or 
processed  south  of  39*  N.  latitude. 

(h)  Gear  restrictions— directed 
fishery. 

(1)  Except  as  authorized  under 
paragraph  (h)(2)  of  this  section  or  as 
otherwise  specified  under  paragraph  (d) 
above,  gear  other  than  a  pelagic  trawl 
with  a  minimum  stretched  mesh  size  of 
100  nun.  measured  between  the  inside  of 
one  knot  and  the  inside  of  the  opposing 
knot  when  wet.  is  prohibited.  Liners 
must  not  be  used  in  the  codend  of  the 
trawl.  Devices  or  methods  of  gear  use 
that  have  the  effect  of  reducing  the  mesh 
size  in  the  codend  are  prohibited. 
Fishing  on  the  seabed  is  prohibited. 
***** 

(j)  Reports  and  recordkeeping. 
•  (1)  *  *  • 

(ii)*** 


(B)  For  the  purposes  of  this  S  611.70. 
the  product  disposition  code  "F* 
(referenced  in  Appendix  G  to  Subpart  A 
of  Part  611)  must  not  be  used  in  the 
RECREP.  The  only  disposition  codes 
required  in  this  report  are  "D"  (for 
discarded).  "KT  (for  retained),  and.  if 
specifically  authorized  in  the  vessel 
permit  conditions  and  restrictions.  "R" 
(for  fish  that  are  returned  to  a  U.S. 
vessel). 

WLogs. 

(i)  The  owner  and  operator  of  each 
foreign  fishing  vessel  must  maintain  logs 
in  accordance  with  the  requirements  of 
§  611.9.  as  modified  by  the  regulations  in 
this  S  611.70  and  the  conditions  and 
restrictions  of  that  vessel's  foreign 
fishing  permit 


PART  663— PACinC  COAST 
GROUNDFISH  FISHERY  [AMENDED) 

3.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  The  table  of  contents  to  part  663  is 
revised  as  follows: 

Sutipart  A— Qsneral  Provisions 

663.1  Purpose  and  scope. 

663.2  DefinlHons. 

663.3  Relation  to  other  laws. 

663.4  Recordkeeping  and  reporting. 

663.5  Management  subareas. 

663.6  Vessel  identification. 

663.7  Prohibitions. 

663.8  Facilitation  of  enforcement. 

663.9  Penalties. 

663.10  Experimental  fisheries. 

Subpart  B    Msnsgsment  Msssurss 

663.21  General. 

663.22  Gear  restrictions. 

663.23  Catch  restrictions. 

663.24  Restrictions  on  other  fisheries. 

663.25  Scientific  research. 

Appendix  to  Part  663 — Groundfish 
MJainagement  Proceduras 


S  663.1    [Amended] 

S.  In  S  663.1.  paragraph  (b)  is  revised 
and  paragraph  (d)  is  added,  as  follows: 

S663.1    Purpose  and acope. 

***** 

(b)  Regulations  governing  fishing  for 
groundfish  by  fishtaig  vessels  other  than 
vessels  of  the  United  States  are 
published  at  50  CFR  Part  611.  Subparts 
A.  B.  and  E  (S  611.70). 
*    .    *        *        •        • 

(d)  The  general  provisions  in  this 
subpart  may  be  modified  according  to 
the  procedures  described  in  the 
Appendix  to  this  part 


{063.2   [AnMnded] 

6.  In  {  663^  in  the  definition  for 
groundfish.  the  asterisks  preceding  jack 
mackerel,  Pacific  whiting,  sablefish. 
Pacific  ocean  perch,  shortbelly  rockfish, 
and  widow  rockfish,  and  the  paragraph 
starting  with  "Note"  at  the  end  of  the 
species  list  are  removed  (but  the  list  is 
not  republished  here).  Also  in  §  663.2, 
the  definitions  for  acceptable  biological 
catch,  commercial  fishing,  trip  limit  and 
maximum  sustainable  yield  are  revised: 
definitions  for  closure.  Council, 
domestic  annual  harvest  domestic 
aimual  processing,  harvest  guideline, 
joint  venture  processing,  optimum  yield, 
overfishing,  prohibited  species,  quota, 
reserve,  round  weight  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  document  target  fishing,  and 
total  allowable  level  of  foreign  fishing 
are  added  in  alphabetical  order  and 
within  the  definition  of  fishing  gear — 
paragraph  (r)  is  removed,  paragraphs  (j) 
through  (g).  (s),  and  (t)  are  redesignated 
as  (n)  throu^  (u).  (v),  and  (w), 
respectively:  paragraphs  (g)  through  (i) 
are  redesignated  as  (i)  through  (k)  and 
paragraphs  (e)  and  (f)  are  redesignated 
as  (f)  and  (g),  respectively;  paragraph  (b) 
and  newly  redesignated  paragraphs  (i), 
(j).  (n),  (p),  and  (u)  are  revised,  and 
paragraphs  (e),  (h).  (1).  and  (m)  are 
added,  as  follows: 

1663.2   Definitions 

Acceptable  biological  catch  (ABC)  is 
a  biologically  based  estimate  of  the 
amount  of  fish  that  may  be  harvested 
fiY)m  the  fishery  each  year  without 
jeopardizing  the  resource.  It  is  a 
seasonally  determined  catch  that  may 
differ  from  maximum  sustainable  yield 
(MSY)  for  biological  reasons.  It  may  be 
lower  or  higher  than  MSY  in  some  years 
for  species  with  fluctuating  recruitment 
llie  ABC  may  be  modified  to 
incorporate  biological  safety  factors  and 
risk  assessment  due  to  uncertainty. 
Lacking  other  biological  justification,  the 
ABC  is  defmed  as  the  MSY  exploitation 
rate  multiplied  by  the  exploitable 
biomass  for  the  relevant  time  period. 

Closure,  when  referring  to  closure  of  a 
fishery,  means  that  taking  and  retaining. . 
possession,  or  landing  the  particular 
species  or  species  group  is  prohibited. 

Commercial  fishing  means  (a)  fishing 
by  a  person  who  possesses  a 
commercial  fishing  license  or  is  required 
by  law  to  possess  such  license  issued  by 
one  of  the  states  or  the  Federal 
government  as  a  prerequisite  to  taking, 
landing  and/or  sale;  or  (b)  fishing  which 
results  in  or  can  be  reasonably  expected 
to  result  in  sale,  barter,  trade  or  other 
disposition  of  fish  for  other  than 
personal  consumption. 
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Council  metmM  die  Pacific  Fishery 
ManagoneBt  CoandL  indudiB^itft 
GroaadB^  kfanageuieiit  Team  (GMT). 
SeiHrifDc  8Bcr  Slatisffeal  Cooonfttea 
(SSQl  CraandBsh  Advfinry  Mtpaaet 
f(aAF%  aiwianyotftercxBBiBfttee 
esfBannau  b]r  Ae  GbodchL 

OuMStic  Atnool  HoTTMt  (DMIJ 
means  the  estfnatacr  totar  aan^est  of 
giauiwlfirit  bfU-S;  ffsbeiaien  R  iadades 
nW'  parseB  cxpectBO  ta  be  uBflzeu  by 
doBMSiji;  praccssers  ^ AF9  and  tbe 
eatanatos  parfioBt  iFaiiy,  mat  win  be 
delivered  to  fewriggpiecessera  QVF) 
pcnaMaa  to  icscnw  CAai-flarvcstea 
ai  uaadfcb  fa  fte  EEZ> 

meiBW  iieeateatodammalafliOBBt  of 
U.S.  harvest  tftof  dsmeallepfoeasaorv 
are  axpactod  to  prscaaaaadthe  amcmnt 
of  fisii  ttal  wil  6a  hflsvaatod  bat  no* 
pracessadfa-9..  msAetodaaftash  wfcirfe 
fish^  aaed  ha  priaato  cawsaBip<on>  er 
usedlvbai^ 

Mdu^fsarr 

•  *       •       •       • 

(bj BaUom traml meaas  a  trawlin 
whkfc  Ar  atterboatik  orthe  feotrope  of 
tbe  net  are  in  conteet  witti  the  seabed.  R 
Inchidea  Danish  and  Scottisk  seine  gpar. 
It  aiso  Biebidea  pair  tra  wb  Bsfted  mi 
bottom. 

•  •       *       •       » 

(e)  Commercial  vertical  kook-<md-Iaie 
means  eoauterdal  fishing  aridi  hoeh' 
and-tia^  gear  that  iavoiaes  a  tiagJatiBe 
andotad  at  the  bettom  aad  baoyed  at 
the  sarfsce  so  aa  to  fisi  vertkall^ 

•  *       •       «       • 

(h)  Fixedf^ar  faneheredMionbomft 
^eori  maaas  lan^iae,  trap  w  pal.  sal 
natLaod  statioaasy  baob«ad4iBa 
(inchatf  ng  coaunetdal  vertical  heafc- 
and-Ihia)geanw 

p)  GSa&etmaana  a  ractaagrfar  net 
that  £b  set  upri^  iia  Ae  water. 

Q)  Hook-onchlae  means  one  ersMce 
books  attached  to  one  ar  more  fiaea.  R 
may  be  sfafionaiy  (comacrdaF  votical 
hedt-and-fine>aK  aaabife  flraB|. 

•  •       •       •       • 

(1)  Mesib  siia  BMaaa  tka  epeaJBC 
between  oppoemghaQts;.lilfatfnnaiaMsh 
size  Bwana  the  smsHest  distance 
allowad  batwreeatha  iasida  of  ana  knot 
to  the  &MidK  oftha  cnwsiBgfaa^ 
regavdDeaa  ef  twtee  size. 

taiJNoattawfgiear  means  aff  fegaf 
ooniraerctai  povn^Ui  gear  ether  than 
traarlgear.  ^ 

(n>  FeBagie  fiaiAfrattrarog-beieamJi 
(raw/ means  a  trawl  in  ariUAAe  elfer 
boardir  may  be  i»  cooCect  adih  dke 
seabed  bat  tie  fiaCropa  of  the  nef 
lemaiaa  aboav  the  se^sdL  R  hiefaades 
pair  trawls  if  Sdked  hi  midwaten 


^\ao^r  bawl  (bobbin  tmmlfi 
a  traad' aet  with  Coatn^ea  efaii^ed 
with  roDeia  at  bebbiBa  made  af  waodt, 
steeU  rabber.  plastic  or  ether  hard 
Biatnial  that  keep  die  feetoape  afaaae 
the  seabed,  thereby  pietecting  die  aeL 

•  ••••- 

(u|  Trap  (at pot)  amena  ■  pai'tBbls, 
endosed  device  widi.( 
or  entrances  and  one  ai  i 
attached  to  surface  floats. 

•  •        •        •       • 

Harvest  guideline  means  a  spedfied 
nuamrical  harvest  ot^sctive  vdiich  is  not 
a  quota.  Attamment  ef  a  harvest 
paddine  does  not  reqmredesure  of  a 


Joint  Venture  PreeessSngffVPfix  the 
estimated  portion  of  DAH  ^t  exceeds 
the  capacity  and  intent  of  U.S. 
processors  to  utilize,  or  for  which 
domestic  markets  are  not  av^isble,  that 
is  expected  to  be  harvested  by  US. 
fishomen  and  ddi  wed  to  fsirei^ 
processors  in  the  EEZ. 
***** 

Maximum  sustainable  yield  (MSY} 
means  an  estimate  of  the  largest  average 
annual  catch  m  yield  fliat  can  be  taken 
over  a  significant  period  cfthMcfram 
each  stock  under  prevailing  ecological 
and  enviromnental  conditions.  It  may  be 
presented  as  a  range  of  vahies.  One 
MSY  may  be  specified  isr  a  poop  of 
species  in  a  mbced-speciea  fishery.  Sfaiee 
MSY  is  a  long-term  avenge,  R  neied  not 
be  specified  annQally,  bat  may  be 
reassessed  periodically  based  rai  the 
best  scientific  infwmafion  avafi^le. 

Optimum  yield  (OY^  ^  the  parpoeea 
of  this  FMP,  means  all  the  fish  that  can 
be  taken  under  regulations  and/W 
notices  authorized  by  the  Pacffic  Coast 
Groimdfish  Plan  and  piouudSgatad  by  the 
Secretary. 

Overfhhing  mesms  a  level  or  rata  of 
fishing  mortality  that  jeopardizes  the 
long-tens  capacity  of  a  stock  or  stock 
complex  to  pnxhice  MST  e»  a 
continuing  basis. 

IhetAitdted  species  aieans  tiwsa 
species  and  species  groups  whose 
retention  is  prehibiled  anissa  aoAariaed 
by  other  applicable  law  (for  example,  to 
allow  for  exaasiBedeftby  an  anthnised 
observer  er  to  return  teCTsdldraa 
specified  by  die  taggmg  agency);. 

Queto  meaas  a  aamaical  barveaC 
objective,  the  attaimBsat  |ar  expected 
attainment)  of  which  ceases  closure  of 
the  fishery  fas  that  spedea  ea  spedea 
group. 
•       •••«' 

Reserve  means  a  peettosof  the 
harvest  guideline  er  quota  set  aside  at 


the  begianfaif  ef  the  year  to  allow  far 
lucettaintfaafa  peeaeaaon  estimateaof 
DAPandlVP. 

Jloaad  a«vto  meaae  ttK  wa%ht  of  the 
wfaab  fiahb&rapracesshig.  t^ 
weiq^ite  are  fa  Eoaad  arei^ orraandi 
weight  eqnhrahnts  mdesa  specified 
otherwise. 

Stock  Assessment  and  Fisbay 
Evaluation  (SAFE)  Docummt  means  t&e 
document  prepard  by  the  Ceanefl  thai 
providea  e  summary  of  d»  most  recent 
biological  condition  of  spedes  in  the 
fishery  management  unit,  and'  Ae  sodal 
and  economic  condition  of  die 
lecrsattonal  and  commerdet  ftshiii^ 
inAistriea  and  the  fish  processfag 
industry.  It  summarizes,  on  a  periocBc 
basis,  the  best  available  fafenaedoii 
concerning  the  past,  present,  aad 
possible  fatura  om^tton  of  the  stadia 
and  fishmies  maneged  by  the  Padfta 
Coast  Groamtflsh  Plan. 

Ttagetfishittg  meens  fishfeffer  the 
prhnary  perpose  of  catching  a  partfcsto 
spedes  or  species  group  (the  target 
species). 

Total  Allowance  Level' of  Foreign 
Fishing  (TALFF)meuu  die  amount  of 
fitik  surplus  to  domestic  needs  and 
available  for  foreign  harvest  It  b  a 
quota  determined  by  deducting  die  DAH 
and  reserve,  if  any.  from  a  species 
harvest  gnideiine  or  quota. 

TIrip  limit  means  tke  total  affowabte 
amount  of  a  groundfish  spedes  or 
8i>edes  compliex  by  wei^it,  or  by 
percentage  of  wei^  of  fish  on  boan^ 
whidi  may  be  taken  and  retained, 
possessed^  or  landiad  bom  a  suoglie 
fishing  trip. 


S663.S 

7.  IN  t  ee3.3,  paragraphs  (b)  (9and  f3) 
are  amended  by  changing  the  words 
"Pacific  Fishery  Management  Councils'* 
to  "Oouncif s^. 


{663.4   IMMUdatt 

8.  In  i  063^4.  paragrajrirCa)  is  revised 
to  read  as  follows: 


{66X4 

fa)  This  part  recagnizea  diet  eatiA  and 
efiort  data  necessary  for  hnpfenmiitfag' 
tbeFscifie  Coaet  GreamfllSh  PIra  are 
cadectsd  by  die  States  afWasMiigtoni 
Qfcegen;  and  Caftfomia  ander  esdi^ftig 
State  dato  cofiecttoa  secpdreBtmitis. 
Telepheae  surveya  ef  d«neslfa  hidtotry 
(seeAppmalfceaG.  H,  aadlaf  Ms  part| 
will  be  coadacied  WaMMfdIy  by  die 
NMFS  to  dMermfae  ameanta  ef  fsb  diet 
wiU  be  made  aaadabls  to  fereign  Ishfa? 
and  joint  venture  processing  (OMB 
Approval  No.  Qa«S-a2«3^  Na  addidiBnal 
Federal  reports  are  required  of 
fishermen  or  processors  as  long  as  die' 


data  collection  and  reporting  systems 
operated  by  Slate  agencies  continue  to 
provide  the  Secretary  with  statistical 
information  adequate  for  management 


{663J  [Amended] 

9.  In  S  663.5,  paragraph  (a) 
introduotory  text  is  revised  as  follows: 

{6633   Management subareaa 

(a)  The  fishery  management  area  is 
divided  into  subareas  for  the  regulation 
of  ^undfish  fishing,  tvith  the  following 
designations  and  boundaries,  which 
may  be  changed  under  the  procedures  in 
the  appendix  to  this  part: 


{663.7   [Amended] 

10.  In  S  663.7,  paragraph  (b)  is  revised: 
in  paragraph  (c),  the  phrase  "and 
{  663.22(c)"  is  added  before  Uie  period: 
in  paragraph  (e),  the  reference 
"S  663.26"  is  changed  to  read  "{  663.22"; 
in  paragraph  (f),  "possess,"  is  added 
after  "retain,"  and  the  references 
"S  663.27"  and  "{  663.28"  are  changed  to 
read  "{  663.23"  and  "{  663.24". 
respectively;  and,  in  paragraph  (m),  the 
reference  "{  663.26"  is  changed  to  read 
"{663.22",  as  follows: 

{663.7    ProliHttons 

***** 

(b)  Retain  any  prohibited  species 
(defined  at  {  e63.23(d))  caught  by  means 
of  fishing  gear  authorized  imder  this 
part,  unless  authorized  by  SO  CFR  Parts 
301, 371  or  661,  or  other  applicable  law; 
prohibited  species  must  be  returned  to 
the  sea  as  soon  as  practicable  with  a 
minimum  of  injury  when  caught  and 
brought  aboard; 


{663.10 

11.  In  {  663.10,  paragraphs  (b)  (4) 
through  (8)  are  redesignated  as  (b)  (5) 
through  (9),  respectively;  newly 
redesignated  (b)(7),  (b)(9)  and 
paragraphs  (a),  (c)(1)  introductory  text, 
(c)(l)(i),  (c)(2).  (c)(3)  introductory  text 
(c)(3)(vi),  (c)(4)  introductory  text,  (c)(4) 
(i),  (vi),  and  (vii),  and  (h)  are  revised; 
and  new  paragraphs  (b)(4),  (b)(10),  and 
(c)(4)(viii)  are  added  as  follows: 

{663.10   Experimental nslteries. 

(a)  General.  The  Regional  Director 
may  authorize,  for  limited  experimental 
purposes,  the  target  or  incidental 
harvest  of  groundfish  managed  by  the 
Pacific  Coast  Groundfish  Plan  that 
would  otherwise  be  prohibited.  No 
experimental  fishing  may  be  conducted 
unless  authorized  by  an  experimental 
fishing  permit  (EFP)  issued  by  the 
Regional  Director  to  the  participating 


vessel  in  accordance  with  the  criteria 
and  procedures  specified  in  this  section. 
EFPs  will  be  issued  widiout  diarge. 


•  • 


(4)  Valid  justification  explaining  why 
issuance  of  the  EFP  is  warranted; 

(7)  A  description  of  the  species  (target 
and  inddental)  to  be  harvested  under 
the  EFP  and  the  8mount(s)  of  such 
harvest  necessary  to  condud  the 
experiment 
***** 

(9)  The  signatxu-e  of  the  applicant 

(10)  The  Regional  Director  may 
request  fivm  an  applicant  additional 
information  necessary  to  make  the 
determinations  required  under  this 
section  (OMB  Approval  No.  0648-0203). 
An  incomplete  application  will  not  be 
considered  until  corrected  in  writing.  An 
applicant  for  an  EFP  need  not  be  the 
owner  or  operator  of  the  vessel(s)  for 
which  the  EFP  is  requested. 

(c)  Issuance.  (1)  The  Regional  Director 
will  review  each  application  and  will 
make  a  preliminary  determination 
whether  the  application  contains  all  of 
the  required  information  and  constitutes 
a  vaUd  experimental  program 
appropriate  for  further  consideration.  If 
the  Regional  Director  finds  any 
application  does  not  warrant  further 
consideration,  both  the  applicant  and 
the  Council  will  be  nptified  in  writing  of 
the  reasons  for  the  decision.  If  the 
Regional  Director  determines  any 
application  warrants  further 
consideration,  a  notice  of  receipt  of  the 
application  will  be  published  in  the 
Federal  Register  with  a  brief  description 
of  the  proposal,  and  interested  persons 
will  be  given  an  opportunity  to 
comment  The  notice  may  establish  a 
cut-off  date  for  receipt  of  additional 
applications  to  participate  in  the  same 
or  a  similar  experiment  The  Regional 
Director  also  will  forward  copies  of  the 
application  to  the  Coimcil,  the  U.S. 
Coast  Guard,  and  the  fishery 
management  agencies  of  Oregon, 
Washington,  California,  and  Idaho, 
accompanied  by  the  following 
information: 

(i)  The  ciurent  utilization  of  domestic 
annual  harvesting  and  processing 
capacity  (including  existing 
experimental  harvesting,  if  any)  of  the 
target  and  inddental  species; 
***** 

(2)  If  the  application  is  complete  and 
warrants  further  consideration,  the 
Regional  Director  will  consult  with  the 
Council  and  the  directors  of  the  state 
fishery  management  agencies 
concerning  the  permit  application.  The 
Council  shall  notify  the  appUcant  in 


advance  of  Uie  meeting,  if  any,  at  which 
the  application  will  be  considered,  and 
invite  the  appHcant  to  appear  in  support 
of  the  application  if  the  applicant 
desires. 

(3)  As  soon  as  practicable  after 
receiving  responses  from  the  agencies 
identified  above,  or  after  the 
consultation,  if  any,  in  paragraph 
663.10(c)(2)  above,  the  Regional  Diredor 
shall  notify  the  applicant  in  writing  of 
the  decision  to  grant  or  deny  the  EFP, 
and,  if  denied,  die  reasons  for  the 
denial.  Grounds  for  denial  of  an  EFP 
indude,  but  are  not  limited  to,  the 
following: 

(i)  •  •  • 

(vi)  The  activity  proposed  under  die 
EFP  could  create  a  significant 
enforcement  problem. 

(4)  The  decision  of  the  Regional 
Director  to  grant  or  deny  an  EFP  is  the 
final  action  of  the  agency.  If  the  pennit 
is  granted,  the  Regional  Diredor  will 
publish  a  notice  in  the  Federal  Register 
describing  the  experimental  fishing  to  be 
conducted  under  the  EFP.  The  Regional 
Director  may  attach  terms  and 
conditions  to  the  EFP  consistent  «vith 
the  purpose  of  the  experiment  induding 
but  not  limited  to: 

(i)  The  maximum  amount  of  each 
species  that  can  be  harvested  and 
landed  during  the  term  of  the  EFP. 
including  trip  limitations,  where 
appropriate; 
***** 

(vi)  Reasonable  data  reporting 
requirements  (OMB  Approval  No.  0648- 
0203); 

.  (vii)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  EFP  consistent  with  the 
objectives  of  the  Pacific  Coast 
Groundfish  Plan;  and 

(viii)  Provisions  for  public  release  of  - 
data  obtained  under  the  EFP. 


(h)  Sanctions.  Failure  of  a  permittee  to 
comply  with  the  terms  and  conditions  of 
an  ISFF  shall  be  grounds  for  revocation, 
suspension,  or  modification  of  the  EFP 
with  resped  to  all  persons  and  vessels 
conducting  activities  under  the  EFP.  Any 
action  taken  to  revoke,  suspend,  or 
modify  an  EFP  will  be  governed  by  15 
CFR  part  904,  subpart  D. 

{663.21    [Amended] 

12.  Section  663.21  is  revised  to  read, 
as  follows: 


{663.21 

(a)  The  Secretary  will  establish  and 
adjust  management  specifications  and 
measures  annually  and  during  the 
fishing  year  according  to  the  procedures 
described  in  the  Appendix  to  this  part 
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MsiMgaaeiit  aclioiM  wiBbc  anaoiaiced 
bjr  pobicaticii  in  the  FadHri  RagMer 
under  tkc  procedures  described  ki  the 
Appendix. 

(b)  Federal  Register  notices 
estabbakuig  and  adfuating  nanageincnt 
speedfcaMans  and  masanj  will  remaiin 
in  effect  until  tW  expiration  date  stated 
in  the  notioer oruntit rescinded, 
modified*  or  soperscded. 

(c)  NodiJiW  CMttained  in  tl^a  port 
limitt  the  amdMrity  af  Mw  Secretary  to 
issue  emergency  regalations  imder 
Sectifla  305(e)  of  the  Magnoson  Act,  le 
U.S.C.iaS5|e). 

§f  66X22. 663.23. 6eX24. 663.25 


13.  Sections  e63.2Z  663.23. 663.24.  and 
663.25  are  removed. 

§663J»  [WailaslgwBierfaa f 663L22awd 


14.  Section  663.20  is  redesignated  as 
i  663.22;  in  newly  redesignated  9  683.22, 
parayaphs  (a)  and  [e]  are  revised; 
parapaphs  (c j.  (d^  (f),  and  tg)  are 
removed:  paragraphs  (b)(7](A}  and  (B) 
are  corrected  by  redesignating  them  as 
(b}(7)(i)  and  (ii).  respectively; 
paragraphs  (e)  and  (h)  are  redesignated 
as  (g)  and  (0.  respectively;  and  new 
paragraphs  (c)  and  (dy  are  adcfed,  as 
follows: 


9663.22 

(a)  General.  The  following  types  of 
fishing  gear  are  anthorfzed,  with  the 
restrictieaa  set  fbrft  in  tins  scctionc 
tcanri^  Cbotton,  pdagie,  and  roUer),  bocdc- 
and-line,  longline,  pot  or  trap,  set  net, 
trsBUBe)  net,  and  spear. 

|c>  Fixed gtar.  Fixed  gear  (km^ne, 
pot,  set  net  and  stationary  hook-and-Bne 
gear,  including  comncrcial  vertical 
hook-aad-Hne  gear)  auiat  be: 

(1)  marked  at  the  sarface,  at  eadi 
terminal  end,  with  a  pole,  flag,  li^, 
ladar  reflector,  and  a  baoy  cknely 
identifying  the  onvner  and 

(^attenided  at  least  once  every  seven 
dayi.  (d)  Set  nets.  Fishing  far  greandfish 
w^  set  net*  is  prehibiled  in  tibe  fishery 
manageaeBt  area  nordi  af  SS'Sir  N. 
latitude. 

(e)  7>Dps  Of  pots.  Traps  BMist  have 
biodegradable  escape  panel* 
constructed  with  #21  or  smaller 
untreated  cotton  twine  in  sodi  a  manner 
that  an  opening  at  least  >indlea.i» 
diameter  results  when  the  twinv 
deteriorates. 


96«IL27 


15^SsetiapW3.27iaredflsigieteda> 
1 66a^3t  te  newfy  redesignated  f  069.23, 


paragrai^  (a)  is  removed  and  reserved, 
peragrafrfi  (bKZ)  is  removed  and 
reserved  and  (bK3) »  removed,  and 
paragraphs  (c)  and  (d)  are  added  as 
follows: 

9663.23   Catch rastrletiana.*  *  * 

(a)  Recreational  fishing.  [Reserved.} 

lb)  •  *  * 

(2)  (Reserved.1 

(c j  Routine  maaagenient  measures.  In 
addition  to  the  catch  restrictions  in  this 
section  663.23,  other  catch  restrictiona 
may  be  imposed  and  aimounced  by  a 
single  notice  in  the  Federal  Re^ster  if 
they  first  have  been  designated  aa 
"routine"  according  to  the  appBcable 
procedures  in  section  lU  of  the 
Appendix  to  this  part  The  following 
catch  restricti<»is  are  designated  as  t 

routine: 

[l\ComtnerciaI  trip  landing  and 
frequency  limits: 
(i)  widow  rockfkh — aU  geao; 
(ii)  Sebastes  complex — all  gear, 
(iii)  ydlowtail  rockfisb — aU  gear,, 
(iv)  Pacific  ocean  perch — all  gaar, 
(v)  sabl^sh  (including  size  &ut^ — 

trawl  and  nontrawl  gears. 

(2)  Recreational  bag  and  site  Umits: 

(i)  lingcod — all  gear, 
^)  rockfish— att  gear. 

(d)  Prohibited  species.  GrtmnSBi^ 
species  or  species  groups  under  the 
Padfie  Coast  Gromadfisb  Flan  for  whidi 
^otas  have  been  achieved  and  tfie 
fishery  closed  are  prohibited  ^Mxnes. 

In  addition,  the  follewiii^  are 
prohibited  species: 

(1)  Any  species  of  sahnonid 

(2)  Pacific  baKbst. 

(3)  IXingeness  crab  can^  seaward  of 
Washington  or  Oregon. 

9663.26   (Radesigna«*daa|663>»aMft 
Amendedf 

1&  Section  663.28  ia  redes^natad  aa 
9  663^4  and  parag^ra^  (a)  is  revised  aa 
follows: 

9663.2^9   ftaatifBttana on oBwr fWkanas 

(a)  Pink  shrimp.  The  trip  lunit  for  a 
vessel  engaged  in  fishing  for  pink  shrimp 
is  1,500  pounds  (nultiplled  by  the 
number  of  days  of  the  fishing  tx^>}  of 
groundflah  species  other  than  Pacific 
whiting,  shortbelly  rockfiah,  or 
arrowtooth  flounder  (wdiicb  are  not 
limited  under  this  paragraph). 


9663.29    [Radaslonatadaa9M3.2Sand 
Amandatf) 

17.  Section  069.29  ia  lediesipxated  as 
9  663.25,  the  word  "wiU"  fai  the  second 
sentence  is  changed  as  "^oidd^,  and,  in. 
the  last  sentence,  fte  words  Tbdfic 
Fishery  Management  Conndl**  are 
changed  to  "GoanciP*. 


18.  An  Appendix  is  added  to  part  663 
asfbllowB: 

Appendbt  foPart  863— Groand&lt 
Management  Procedures 

Index 

I.  Introduction 

II.  Specification  and  Apportfomnenl  of  Har- 
vest Levels 

A.  Stock  Asseument  and  Fiahery  Evalna- 
thm  fSAFE)  Docmneirt 

B.  &tab)isinnen<  and  Adfustment  of  Ac* 
ceptancc  Biological  Catch  (ABC> 

Identificatioa  of  Species  or  Spwics  Groups 
for  Indiwidual  Management  by  Nomeri- 
cal  Harvest  Guideline  or  Quota 

D.  Guidelines  for  Choosing  between  a  Har- 
vest Guideline  or  Quota 

E  Guidelines  for  Detcrmiiiing  tke  Nvmeri- 
cal  Specification  of  a  Harvest  Guideline 
orQnota 

F.  Stock  Rebuilding  Programs 

G.  Establishing  and  Adjusting  DAP.  fVP, 
DAH,  and  TALFF  Apportionments 

H.  PBoeedme  for  Devdopiag  sod  Imple- 
menting  Annual  Spectfications  and  Ap- 
portioDmentB 
L  Inseasoa  Procedures  to  Establisb  and 
Adjust  Specifications  and  Apportion- 
ments 

(a)  biseason  Adfustments  to  ABCs 
(6)  fatseason  Establishment  and  Adjust- 
ment   of    Harvest    CuideKnes    and 
Quotas 
(c)  Inseason  Apportionment  and  Adjust- 
ments to  DAP.  jVP.  DAH,  TALFF,  and 
Reserve 
\.  incidental  Allowances  in  Joint  Venture 
and  Foreign  Fisheries 
lU.  Management  Measures 

A.  Overview 

B.  General  Rticedures  for  Estal>lisiiiBg  and 
Adjusting  Management  Measures 

ta)  Routine  Management  Measures 

(b)^  Resource  Conservation  Issues— The 

"Points  of  Concern"  Framework 
(c)    Non-Biological    hsues— The    Socio- 
economic Framework 
(c)(i)  Allocation 
rV.  RestiictiDBs  on  Other  Fisheries 
V.  Procedure  for  Reviewing  State  Regula- 
tions 


I.  Itttoodnctieai 

Amendment  4  Xo  the  Pacific  Coast 
Groundfish  Ri^ery  Management  Plan 
("Amendment  4~)  amends  the  Pacific 
Council's  1882  Pacific  Coast  GronndfMi 
Fishery  Management  Plan  [the  "ongNuil: 
FMF')  to  provide  flexibility  to  modi^ 
annual  and  inseason  management 
specifications  and  measures  for  social 
and  economic  aa  well  ms  biologicat 
reasons.  Uhdei  Amendment  4. 
management  specifications  and 
measures  may  be  adjusted  annually  or 
during  the  fishing  year  according  to  the 
frameworii  procedurea  described  below. 
Management  decisions  made  andcr  the 
framework  procedures  are  intended  to 


be  implemestad  asiihoBt  the  need  jfar  a 
plan  aaMadaaent  Mone  deCafl 
conoerat^gthepaacedmmasid<h«r 
rationale  eppaua  an  Chapjeia  S  «nd4  of 

n.  Speoncatmn  Mio  nppurtiuuiueirt  tn 
Harveat  Levels 

Each  fialiiag  year  the  Council  will 
assess  the  biological,  social,  and 
aivfnrfjnir-  cooditiOn  of  the  Paci&c  coast 
grouodElsh  Tisbeiy  and  will  make  its 
assessment  available  to  the  public  in  flie 
form  of  ibe  Slock  Assessment  and 
Fishery  Evaluation  [SAFE)  lioriinw^nt 
described  in  section  HA.  Based  upon 
the  most  recent  stock  assessments,  the 
Council  will  develop  estimates  of  the 
acceptable  biok^cal  catdi  (ABC)  for 
each  major  species  or  species  group  and 
identify  those  ^ecies  or  ^>ecies  groups 
that  It  proposes  be  managed  by  the 
establislunent  of  oumerical  harvest 
levels.  Hie  specification  of  numerical 
harvest  levels  includes  the  estimation  of 
ABC,  the  establishment  of  harvest 
guidelines  or  quotas  for  specific  species 
or  species  groups,  and  the 
apportionment  of  numerical 
specifications  to  domestic  annual 
processing  (DAP),  joint  venture 
processing  tJVP).  domestic  annual 
harvest  (DMf),  trital  aUowable  level  of 
foreign  fishing  tTAlPF^,  and  the  reserve. 
The  specification  of  numerical  harvest 
levels  is  die  process  of  designating  and 
adtusting  overall  immerical  limits  for  n 
species  or  species  group  either 
throughoat  tiw  enftire  fi^ety 
management  area  or  throughout 
specified  sabarenB.  Hie  process 
normaSy  occurs  wimtaily  betwerai 
Septemlber  and  Wupwiriier,  but  cam  occur 
under  specified  circumstances  at  <otber 
tjatea  of  Ihe  fiabiag  year.  Nsmerical 
bnfts  tbsrt  allocate  ^  reeource  or  that 
apply  to  one  segnenl  ttf  tbe  fishery  and 
not  another  ale  iaiposed  tiroa^  the 
aocio-ecananKC  itesasnoA.  process 
described  in  Sedtton  lil  tatfaier  i&sm  the 


speoncatioB  proseaa. 

Ike  annaiil  apecificBtiaa  pnxjeas,  ia 
general  terms,  pirocneds  tfavnologicnlly 
asfattaars: 

1.  Oetanine  the  AfiC  far  each  fnafor 
species  or  species  group. 

2.  Identify  any  apedes  or  Jipeoiea 
gRHipa  -whioii  any  ieq«  ve  special 
atttentioB  or  iadii^daal  omu^gaaeat 
wiA  nHBMtwcal  kaiweat  linita  ia  (wder  to 
address  or  pie¥sat  cesoiHioe 
coasffvarioaiaaMeaor  insaesof  aocial. 


ecoaonucaraca 

identified  by  the  CaanoiL  Exaoy  lea  of 
these  ieaaeainctode.  hut  aw  aatiisated 
to,  rebaildi^  atanlra.  aohievapg 
equitable  aeaeuaoe  aOacntian.  iaoMaaing 
overall  aedal  and  aooaoBHC  beaefita. 
and  piwidiag  Cat  fbneipi  and  jaiot 


utilized  by  US.  fiah  pnceasars. 

3.  Baaed  an  ABGa.  aeooaMead  the 
eatabfahaaeat  of  either  a  aaefienaal 
harvest  guideline  or  quota  for  aecfa 

indindaal  iiiiiiiiiigii  awat 

4.  Recommend  the  apportionment  or 
numerical  apeoificatiBna  botweea  DAP, 
JVP,  OAH,  TALFF,  aMl  Aeseaeiee. 

Section  H  describee  the  steps  in  this 
process 

A.  Stack  Aasessment  eadEisherj 
Evahation  (SAFEj  Oocument 

For  the  purpose  of  providing  the  liest 
available  scientific  information  to  die 
Council  for  developli\g  ABCs, 
determining  the  need  for  individual 
species  or  species  group  management 
setting  and  adjiistii\g  numerical  harvest 
levels,  assessing  social  and  economic 
conditions  in  the  fishery,  and  updating 
the  appendices  of  the  FMP,  a  SAFE 
document  is  prepared  annually.  Not  all 
species  and  apecies  ^vups  can  be  re- 
evaluated every  year  due  to  limited 
state  and  federal  resources.  However, 
the  SAFE  document  will.  aX  a  minimum. 
rn"»«i"  the  IdDowing  Inibnnation: 

1.  A  report  on  the  current  status  of 
Washington.  Oregon,  and  California 
groundfish  xesources,  by  major  species 
or  species  groi^. 

2.  Estimates  of  2^Y  and  ABC  for 
major  species  or  .^>ectes  groups. 

3.  Catch  atatistics  (landings  and 
value). 

4.  Rectmuaendatkus  of  species  or 
spedes  groups  for  individual 
man^genoei^  by  harvest  goidelioes  or 
quotas. 

5.  A  brief  history  of  die  harvestiiv 
sector  of  the  fishery. 

6.  A  brief  histary  of  regional 
groundfish  managemeoL 

7.  A  aanunary  of  the  most  mceat 
eoononic  information  available, 
including  number  of  vessels  and 
economic  <^aiaciersticB  by  gear  type. 

8.  Other  relevant  teilegioal.  social 
economic,  and  ecofo^cal  nforaiation 
that  may  be  usefii  to  the  CoaacU. 

The  Safe  documeat  is  aorraalfy 
completed  late  in  the  year,  generally  late 
October,  when  the  most  conent  stock 
nasrssmmt  and  fisheries  performanrp 
iafi^aaadoa  is  a«aildale.  The  Ceuacil 
will  nake  the  SAFE  document  available 
to  4he  pafalic  by  soch  maaas  aa  maUiag 
lists  andjaewaiettora.  aad  will  provide 
copies  upon  request 

B.  EstabMuneataHdJidfiialmetit<rf 
Acceptable  Biological  ditch  {ABQ 

As  partof  thepwoeasaf  eatabkabiag 
annual  ^padfiaaiieBB  aad 
appoitianaMiats  deaoribad  ia  Sectina 


n.R.tiieOmBcilwiMi 
annual  ABC  for  each  maiari 
speciea  sraup.  AfiCa  da  aot  aot  aa 
harvest  Innita.  bat  fvowide  Iba  I 
basis  foraay  wmwmrkal  hanwit  h  inli 
that  tbe  CoMicil  aaooBUBeads  be 
eatablisbed.  ABCa  stay  be  eatatak  Aad 
f  or  the  fisbenmanagement  area  as  a 
whole  or  for  specified  subareaa  as 
appropiiale.  AfiCs  may  be  adjnsled 
inaeasaaoBfy  for  the  reaaoMS  specified 
in  section  Jl.L(a). 

AN  ABCs  will  remain  in  effeOl  antH 
revised  and,  vrbether  revised  or  not  wtt 
be  announoed  at  ttie  beginmng  of  each 
fishing  year  along  with  all  other  awiaal 
spedficationB.  in  itume  cases,  there  vnil 
be  no  new  information  on  the  conditioa 
of  a  apedes  or  epecies  group.  Inodier 
caaes,  new  information  might  coatinae 
to  suppart  a  previous  aseesament. 
fberefore,  ABCa  may  remam  uncbanged 
over  a  period  of  years. 

C.  Identification  of  Species  or  Species 
Groups  for  Individual  Management  by 
Namerioal Harvest  Guideline  or  Quota 

After  reviewing  Ae  nwat  wnrent  stock 
assessment  information,  LUiisii3eiu\g 
public  comment  and  taking  into  acoomrt 
the  goa!s  and  tbjectives  of  the  FMP,  ^ 
Council  may  determiBe  that  certain 
spetnes  or  species  groups  require 
individual  management  by  numerical 
harvest  guidelines  or  tjuotas. 
Ccmversely,  the  Council  may  determine 
that  a  quota  or  harvest  guideline  is  no 
longer  necessary.  Both  harvest 
guidelines  and  i]notas  are  harvest 
objectives  for  a  specific  spedes  or 
spedes  group.  They  are  most  commoidy 
neceHsary  when  resource  cuiiservaliou 
cuiiueins  require  the  exercise  of  harvest 
restrahtt  or  w)ien  necessary  either  to 
apportion  the  resource  to  DAP,  jVP. 
DAH,  TAUT,  and  reserve,  or  to  aUooate 
the  harvest  aoHiag  different  aepnents  of 
the  fishery. 

Harvest  guidelines  are  aped  Red 
numerical  barvest  objecUwes  that  differ 
from  quotas  in  that  closure  of  a  fiahery 
(i.e.,  prohibition  of  retention,  possession, 
or  landing)  is  not  automatically  jequired 
upon  attainment  of  a  harvest  gmdeliae. 
A  barvest  giii<t«»tinp  may  be  either  a 
range  or  a  point  estimate. 

Quotas  are  specified  aonerioai 
harvest  ofajeotives  the  atteinaient  of 
which  Msults  ia  autOBiatic  olosiae  of  the 
fishery  for  that  J^des  or  aipecies  geoup. 
Retentno.  possesaioai  or  laadiqg  of  a 
spades  ar  apades  graup  after 
attainment  of  its  quota  is  prohibited.  A 
quota  is  a  aiogle  fuuaarical  valoB.  net  a 
range. 

may  be  specified  for  the  fisheqr 


38116  Federal  Register  /  Vol.  55.  No.  160  /  Monday.  September  17.  1990  /  Proposed  Rules 


I 


(Ml  .R^gitter  /  Vol.  AS.  Jfo.  IflO  7  Adamky.  S^4emfaer  17.  JflQt  /  Aqpwea  Eutes  Jgtt7 


management  area  as  a  whole  or  for 
specific  subareas. 

Before  recommending  that  a  species 
or  species  group  be  designated  for 
individual  management  by  either  a 
harvest  guideUne  or  quota,  the  Council 
should  determine  whether  one  or  more 
of  the  conditions  listed  below  exists  in 
the  fishery: 

1.  Based  on  the  most  current  stock 
assessment  and  expected  harvest  rates 
in  the  fishery,  the  species  or  species 
group  is  in  need  of  special  protection  or 
more  cautious  exploitation  than  that 
provided  by  current  management 
measures. 

2.  The  species  or  species  group  can 
effectively  be  managed  as  a  unit. 

3.  Based  on  the  most  current  stock 
assessment  and  expected  harvest  rates 
in  the  fishery,  failure  to  impose  a 
numerical  limitation  would  likely  result 
in  a  "point  of  concern"  (as  defined  in 
Section  III]  being  reached  before  the  end 
of  the  year. 

4.  A  harvestable  stock  surplus  to 
domestic  needs  exists  and  the  Council 
intends  to  recommend  an  apportionment 
of  the  numerical  specification  to  JVP  or 
TALFF.  Any  TALFF  must  be  a  quota. 
DAH.  DAP  and  JVP  may  be  either 
quotas  or  harvest  guidelines.  The 
apportionments  to  JVP  and  TALFF  may 
be  changed  inseason  due  to 
reapportionment  of  the  reserve  and 
excess  DAH  or  DAP  consistent  with  the 
procedures  in  section  II.I.(c]  or  to 
changes  in  ABC  resulting  from 
correction  of  a  technical  error  (see 
section  II.I.(a)). 

5.  Throu^  die  fi-amework  processes 
described  in  Section  III.B.(c)  the  Council 
has  recommended  a  direct  allocation  of 
the  resource  among  different  segments 
of  the  fishery. 

D.  Guidelines  for  Choosing  Between  a 
Harvest  Guideline  or  Quota 

Normally,  the  recommendation  to 
manage  a  species  or  species  group  with 
a  harvest  guideline  or  quota  will  be 
made  in  conjunction  with  the  ABC 
determination  for  the  upcoming  year. 
Harvest  guidelines  and  quotas  in  effect 
at  the  end  of  the  fishing  year  will  carry 
over  into  the  subsequent  year  in  the 
absence  of  a  recommendation  for 
change  by  the  Council. 

Generally,  a  harvest  guideline  will  be 
used  rather  than  a  quota  when  one  or 
more  of  the  following  exists: 

1.  A  minimal  level  of  additional 
protection  or  caution  is  beUeved  to  be 
sufficient: 

2.  Incidental  catches  in  groundfish 
fisheries,  or  other  fisheries  not  regulated 
by  this  FMP,  are  unavoidable  and 
significant; 


3.  Unavoidable  incidental  catch  would 
occur  after  a  quota  is  reached  and 
further  landings  are  prohibited,  resulting 
in  the  discard  and  wastage  of  significant 
quantities  of  fish; 

4.  Data  are  insufficient  to  adequately 
estimate  status  of  stocks  or  inseason 
landings; 

5.  Harvest  in  excess  of  a  harvest 
guideline  is  not  expected  to  result  in 
overfishing  or  to  prevent  adherence  to  a 
rebuilding  program  adopted  by  the 
Council  and  approved  by  the  Secretary. 

Generally  a  quota  will  be  used  rather 
than  a  harvest  guideline  when  one  or 
more  of  the  following  exists: 

1.  It  is  necessary  to  prevent 
overfishing  or  to  adhere  to  a  rebuilding 
program  adopted  by  the  Council  and 
approved  by  the  Secretary. 

2.  An  overall  quota  is  necessary  to 
achieve  resource  allocations  established 
through  the  frameworks  described  in 
Section  III. 

Unless  otherwise  specified  by 
Amendment  4,  all  regulations  and 
notices  authorized  by  the  original  FMP 
and  in  effect  at  the  time  Amendment  4  is 
implemented  are  intended  to  continue  in 
effect  until  changed.  This  includes  the 
designation  of  species  or  species  groups 
that  are  managed  with  a  harvest 
guideline  or  quota.  Under  the  original 
FMP,  two  species  or  species  groups  (the 
Sebastes  complex  and  yellowtail 
rockfish  north  of  Coos  Bay,  Oregon) 
were  managed  by  harvest  guidelines 
and  six  species  (sablefish.  Pacific  ocean 
perch  in  the  Columbia  and  Vancouver 
subareas,  widow  rockfish.  Pacific 
whiting,  shortbelly  rockfish,  and  jack 
mackerel  north  of  30°  N.  latitude)  were 
managed  by  numerical  OYs.  or  quotas. 
Consistent  with  the  intent  of 
Amendment  4  and  the  original  FMP. 
those  species  and  species  groups  will 
continue  to  be  managed  as  they  were 
under  the  original  FMP  until  such  time 
as  any  changes  are  recommended  by  the 
Council  and  approved  by  the  Secretary. 

It  is  expected  that  the  Council  will, 
from  time  to  time,  find  it  necessary  to 
add  new  species  or  species  groups, 
change  quota  managed  species  to 
harvest  guideline  management  and  the 
converse,  revise  areas  to  which  harvest 
guidelines  and  quotas  will  apply,  or 
remove  some  species  form  management 
by  numerical  specifications.  All  of  these 
actions  may  be  recommended  provided 
they  are  consistent  with  the  guidelines 
and  procedures  in  Amendment  4. 

E.  Guidelines  for  Determining  the 
Numerical  Specification  of  a  Harvest 
Guideline  or  Quota 

The  determination  of  the  actual 
numerical  specification  of  a  harvest 
guideline  or  quota  is  analogous  to  the 


determination  of  OY  under  the 
Magnuson  Act  and  under  the  original 
FMP.  The  foundation  for  the  Council's 
recommendation  is  the  ABC  for  a 
species  or  species  group.  The  numerical 
specification  of  a  harvest  guideline  or 
quota  is  an  adjustment  from  the  ABC, 
either  up  or  down,  based  upon  social, 
economic,  or  ecological  considerations. 
For  example,  the  Council  may 
recommend  a  harvest  guideline  or  quota 
lower  than  ABC  to  speed  up  a  stock 
rebuilding  process  or  to  account  for 
estimates  of  discards.  Conversely,  the 
Council  may  recommend  a  numerical 
specification  higher  than  ABC  to 
mitigate  abrupt  adverse  economic 
impacts  in  the  face  of  the  need  to  reduce 
harvests  on  a  declining  stock.  However, 
if  the  Council  chooses  to  recommend  a 
harvest  guideline  or  quota  higher  than 
ABC,  it  will  consider  the  following 
factors  in  making  its  determination: 

1.  Exploitable  biomass  and  spawning 
biomass  relative  to  MSY  levels  for  the 
species  or  species  group  under 
consideration. 

2.  Fishing  mortality  rate  relative  to 
MSY  levels  for  the  species  under 
consideration. 

3.  In  the  case  of  species  normally 
taken  in  mixed  catches,  the  relative 
contribution  of  the  species  to  the  total 
catch. 

4.  The  impact,  if  any,  of  the  proposed 
increase  on  other  groundfish  species  or 
species  groups. 

5.  The  magnitude  of  incoming 
recruitment. 

6.  The  impact  of  harvest  higher  than 
ABC  on  the  potential  for  future  harvests 
to  achieve  the  goals  and  objectives  of 
the  FMP. 

The  original  FMP  limited  increases  in 
OY.  inseason  and  from  year  to  year,  to  a 
maximum  of  30  percent.  Amendment  4 
removes  this  restriction  because  it 
limited  the  Council's  ability  to  utilize  the 
best  available  biological  information. 
Both  ABC  and  numerical  specifications 
based  upon  ABC  should  reflect  the  most 
current  and  best  biological  information 
as  well  as  the  most  current  information 
on  the  social  and  economic  condition  of 
the  fishery. 

In  recommending  a  numerical 
specification,  the  Council  generally  will 
ensure  that  the  harvest  at  that  level  will 
prevent  overfishing  and  that  any  stock 
rebuilding  program  adopted  by  the 
Council  and  approved  by  the  Secretary 
is  not  adversely  affected.  However,  the 
Council  may  consider  circumstances 
where  reductions  in  future  yield  or  even 
overfishing  of  a  single  species  in  a 
multiple  species  complex  may  be 
justified  if  increased  benefits  bom  the 
fishery  as  a  whole  will  outweigh  the  loss 


from  f utiue  fedueed  yield  from  the  ciagle 
species  and  the  goals  and  objectives  <^ 
the  FMP  can  continue  to  be  achieved  in 
httmeyean. 

Tat  species  With  harvert  guidelineB. 
the  Coancil  wiTlinonftor  catdi  rates 
throiyihoilt  the  year  and  projetft  when, 
and  if.  a  liarvest  guideline  will  be 
reached.  Upon  dgtenuliiing  that  a 
harvest  guidcAine  is  WaHy  to  be  readhed 
pi  euiuturely  if  tur v  eSt  Tales  are  not 
curtailed,  a  "poinTt  df  oencem"  occors, 
Iriggering  a  mandatory  leview  of  the 
stodc  "Status  and  liaivest  patterns  bb 
specified  in  Section  m.B.fb).  Based  on 
thensnts  en  That  levww  tneGouncn 
will  letouuueiid  that  conftiiniedliarvest 
either  be  aHtTfred  wMi  no  adcBfional 
Festnctions,  ve  alloweo  win  adifiuoiin 
restiiuHuns  \o  Tanner  Tcdace  narrest,  or 
be  discontimied  and  tfie  fnAiery  tAtned. 

F.  Stock  JiebaUdii^PiiogaiBU 

%Vken  «  «tedk  falb  below  <iw  level 
wttohml  produoe  MSY,  and  is 
expHted  to  sitay  i>dow  Ihis  level  oniess 
fisUng  mortality  Is  reduced,  the  Geunoil 
irdl  wview  and  detenniiie  H  there  is  Ihe 
need  for  nane  watiikilve  nwnageonatt 
meanocs  <<inckding  limwBt  ^giriddines 
and  qooUs)  to  protect  tiie  stock  and 
allow  it  to  T^raiU  ta  Bare  prod«^«e 
levels.  Rebuilding  objectives  may  be 
established  by  die  Council  on  a  case  by 
case  basis,  taking  into  account  the  ABC. 
liffiY,  spawner  Tscnitt  relationsbips, 
growth  aad  maturation  mtes,  age  of 
recruitmeat,  aatioqnted  or  assessed 
year  class  jl»m;^  aad  age  atwAwe  of 
tke  iMjpalatian,  eoammic  impoitace, 
and  any  other  mleuBBt  aocial,  ecoaaaiic, 
biological,  orecaiqgiml  botars. 
Appropriate  meaaares  to  achieve  the 
stated  objectiMaB'witt  he  detenmned  by 
the  Oonacal  based  «n  those  Hdoan. 
More  specific  riff  wis  tehtigg  to  aa 
opontiand  defiaition  <af  ovetfishiag  aad 
the  ^propriate  onteria  diat  night  cesult 
in  the  Gouadl  beiqg  reqaiied  to  develop 
and  wndeiiieiit  a  etock  i<ebaik&ig 
prograai  far  atocks  of  f^acific  ooaat 
p<oiHid&^  are  being  developed  as 
A  amariawmt  5  to  Ae  TMf  m  mapoase  to 
the  NQAA  opemtianel  gaidettaes  (50 
CFR  Art  «02  padelinesj. 

lo  certaia  limited  situations  a  stock 
may  be  fished  <fawa  to  a  qiawnqg 
bioBMss  belaw  the  level  a^uch  will 
produce  MSY  aad  maiRtufled  at  thckt 
level  if  justified  in  wdttog  and  j^pproved 
by  the  Secretary, 

When  the  Coimdl  determioes  a 
rebwilding  jirogitam  is  iwceaaary.  it  shall 
develop  a  plan  based  vfion  the  best 
available  scientific  inlonDatJon.  The 
plan  shoidd  ^>eoify  the  time  xequired  lior 
rebuildiiv  and  aaticviate.  to  die  extent 
practicable,  the  Jurvest  rastriofioiu 
necessary  to  achieve  rebuilding.  The 


Council  will  hold  public  bearings  on  the 
plan  which,  if  adapted,  will  be 
ienvaided  lo  fhe  Secretary  lior  cewiesv, 
approval,  and  iiqpleiseBtaiion.  The 
^cretajy  wiD  pyblish  a  pwyiosed  Jide 
iaylementlag  flie  jAan  ki  &e  fedenil 
Rej^ter  seeldng  public  comment, 
following  which,  if  approved,  the 
Secretary  ladl  piiHisli  a-fiaatwde 
iaqdeBHOIiag  flie  fdaa  an  die  fWssri 
Register. 

In  the  event  that  the  Secretary 
disagrees  wifhidie  CounciTs 
recommendad  rebuilding  program,  be 
may  recommend  fhai  the  Council 
consider  alternative  measures  or 
provide  a  more  complete  rationale  for 
the  recommendation.  The  Council  will 
consider  the  Secretaiys  comments  and 
may  reaffirm  its  choice  of  the  proposed 
action  and  provide  the  requested 
JBStiliuatiuu,  or  nay  Tecsmmend 
altemafive  measures. 

If  the  Council  estabfishes  a  refbnilfing 
program,  it  wffl  periodically  review  die 
eirectivRress  of  uie  Tebuilding  measnres 
and  may  revise  the  measures  or 
objectives,  taking  into  aooount  die  best 
sdentific  information  ayaUable,  and 
using  the  procedures  described  in 
section  II.F. 

Anendraeal  4  continues  in  effect  a  20- 
year  refeaflding  program  for  Pacific 
ooean  perdi  {POP)  establiriied  by  <he 
engine^  TMP. 

C  Establiahing  and  Adjustiag  DAP,  JVP, 
DAH  aad  TALFF  ApportkuiaBata 

IVhen  the  BHtire  amount  of  fish 
avadialde  ibr  haivest  will  not  be 
piDcessed  by  US.  domestic)  processors 
aad  iit  caa  be  faoweoted  withoOt 
sigmficaflEdy  iaipactiug  another  ^Mcies 
that  is  ifi^  utilicad  by  the  US.  aodoSlry, 
any  qoBBtity  of  &h  excess  lo  OAP  amy 
be  made  available  for  fVF.  if  DAH  (i«^ 
die  sum 'Of  DAP  aad  |\^  is  iesB  than  the 
namantof  fish  atw«lrfileiorhar»est.aBy 
lurther  nraisiarifr  aiay  be  appoiftkned 
to  the  f(H«ign  i^rected  fishery  as  TALfF. 
When  it  is  detenmaed  that  qaantitws  «f 
a  species  or  epedes  group  exist  that  aie 
surplus  to  domestic  iwooessiag  i 
the  Council  wiM  eai 
a  Aumeiical  harvest  guideUne  or  quota 
for  the  paipose  of  {arther  apporttoai 
to  DAP.  JVP,  OAU.  TAU7.  aad  the 
reserve. 

Aior  to  the  noct  year's  fiahing  i 
jasaaUy  abaat  September  of  the 
pi!eoedii;\g  year},  NMFS  'will  ooadact  a 
survey  of  domestic  processors  aad  joint 
venture  operations  to  estiaule 
processing  «ap8<aty,  ^naed  utiliBation, 
and  xelated  iaioimation.  Ibe  DAP,  the 
estmiate  «f  domestic  aooual  proaeasiag 
needs  derived  bom  the  survey  aad 
subsequent  poblic  testiflKny.  is 
subtracted  first  fiom  the  harvest 


guideline  or  quoU.  if  after  aabtcactiqg 
the  DAP.  aqy  barvestable  ^naati^^if 

fiytl  rmminnf  mnA  ig  XeSUeStad  XOT  jOlBt 

venture  j^Mradans,  the  asBouBt 
reqaested an^r be yrifieri  iatpiPatm 
psoiddiqg  ior  ihe  XBserve.  Tbe  jum«l 
DAPaadjVPis  DAii  an  estimate 4tfihe 
total  domestic  annual  harvest  Aaj/ 
remainder  may  be  made  available  ior 
fosetgn  fishing  as  TALEF.  TAUT  is  ^bat 
quantity  of 'fieh  suqdus  to  DAH  aad  Ihe 
reserve.  TALFF  will  absays  be  a  qaat^ 
OAii  AAP.  ami  jVP  may  he  either  • 
qftta  orhwestfluidaliBe. 
A  leaeiwe  Mall  he  aet  aside  at  the 

b^iani^g  «f  die  year  ior  aiy  apooioB 
wiUi  a  jt^ar  XAii7.  The  reeerwe 
allows  for  tmoettoiaties  fagardieg 
estimates  af  DAP  and  IMH  by  peawidiqg 
a  buffer  for  the  demestic  iadastiy, 
should  its  processiag  or  harwestieg 
needs  exoeed  initial  estimates.  At  Ihe 
be^nniiv  of  the  y«ar  the  reserve  MiiM 
equal  20  percent  af  the  quota  ar  hanrert 
guideline  for  a  species,  unless  OAP  is 
greater  than  66  jieroert  trf  the  horeeat 
gindeliee  or-^aola.  la  that  case,  ihe 
resenre  tvii  he  ihe  diffeieaoe  hetwesa 
Iheimi^eetgBideliDe  er^aeta  and  PAP. 
Hm  xessrwe  asqr  he  released  daiiag  iv 
year  to  i3Ati  <IMP  and/or  J1^  or 
TALFF.  with  highest  priority  to  QAP 
followed  by  IVP.  and  lastly  TAUV. 
GeneraMy,  MdFS  will  present  the 
results  of  the  domestic  and  ^eintt 
prooeseiag  sarvey  to  the  Coaaafl  Ear 
uiauuhrttoa  aad  pofatic  i 
conciBient  wMi  the  CoaaoiCs 
considixatioB  of  i 
The  Cooacil  may  adqTt 
leuuiuwiendslieas  for  aanaal 
apportiamaarits  for  ia^deawatotiea  ia 
accordanoe  isMi  the  aaaaal  pwoedarea 
for  developing  and  implemeHting  arniasl 
specifications  desraibed  in  Saotiaa  11.11. 
Apportionments  may  be  adpstod 
inseasan  foUowing  die  piouedsaes  n 
•eotion  IU4c). 

H.  Procedure  for  Devekgungoni 
Implementing  Aamual  Spedficationa 
and  Apportionments 

Annually,  the  Councfl  wfll  dewelop 
recommendations  for  the  apecifioatioa 
of  ABCs,  identification  of  species  or 
species  giuups  formaaageRient  by 
numerical  harvest  giiidnlinps  aad 
quotas.  Bpanififiatinn  of  the  aumffriral 
harvest  guidehnes  and '4uatas.  aad 
ajiportionaeats  to  DAP,  JVP,  DAH. 
TALFF,  aad  the  leserve  aver  the  spaa  of 
two  Cotanal  meetings. 

Hw  Crandl  sviU  dewelep  preliauaary 
raooiMSMidetiens  at  dw  £mt«f  two 
moetiegi  (088%  ia  fJBptBadmj  based 
apoa  the  beet  stock  aeoeasment 
inionnatiaa  awstf  able  to  tin  Councfl  si 
the  tiaKaod  conaiderstionof  pdUic 
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comment.  After  the  first  meeting,  the 
Council  will  provide  a  summary  of  its 
preliminary  recommendations  and  their 
basis  to  the  public  through  its  mailing 
list,  as  well  as  providing  copies  of  the 
information  at  the  Council  o^ce  and  to 
the  pubUc  upon  request.  The  Council 
will  notify  the  public  of  its  intent  to 
develop  final  recommendations  at  its 
second  meeting  (usually  November)  and 
solicit  public  comment  both  before  and 
at  its  second  meeting. 

At  its  second  meeting,  the  Council  will 
again  consider  the  best  available  stock 
assessment  information,  which  should 
be  contained  in  the  recently  completed 
SAFE  report  and  consider  public 
testimony  before  adopting  final 
recommendations  to  the  Secretary. 
Following  the  second  meeting  the 
Council  will  submit  its 
recommendations  along  with  the 
rationale  and  supporting  information  to 
the  Secretary  for  review  and 
implementation. 

Upon  receipt  of  the  Council's 
recommendations,  supporting  rationale 
and  information,  ^e  Secretary  will 
review  the  submission  and.  if  approved, 
pubUsh  a  notice  in  the  Federal  Register 
making  the  Council's  recommendations 
effective  January  1  of  the  upcoming 
fishing  year. 

In  the  event  that  the  Secretary 
disapproves  one  or  more  of  the 
Council's  recommendations,  he  may 
impleuent  those  portions  approved  and 
notify  the  Council  in  writing  of  the 
disapproved  portions  along  with  the 
reasons  for  disapproval.  The  Council 
may  either  provide  additional  rationale 
or  information  to  support  its  original 
recommendation,  if  required,  or  may 
submit  alternative  recommendations 
with  supporting  rationale.  In  the 
absence  of  an  approved 
recommendation  at  the  beginning  of  the 
fishing  year,  the  current  specifications  in 
effect  at  the  end  of  the  previous  fishing 
year  will  remain  in  effect  until  modified, 
superseded,  or  rescinded. 

/.  Inseason  Procedures  to  Establish  and 
Adjust  Specifications  and  ^ 

Apportionments 

(a)  Inseason  Adjustments  to  ABCs 

New  stock  assessment  information 
may  become  available  inseason  that 
supports  a  determination  that  an  ABC 
no  longer  accurately  describes  the  status 
of  a  particular  species  or  species  group. 
However,  adjustments  will  only  be 
made  during  the  annual  specifications 
process  and  a  revised  ABC  announced 
at  the  beginning  of  the  next  fishing  year. 
The  only  exception  is  in  the  case  where 
the  ABC  announced  at  the  beginning  of 
the  fishing  year  is  found  to  have  resulted 


fixjm  incorrect  data  or  from 
computational  errors.  If  the  Council 
finds  that  such  an  error  has  occurred,  it 
may  recommend  that  the  Secretary 
publish  a  notice  in  the  Federal  Register 
revising  the  ABC  at  the  earliest  possible 
date. 

(b)  Inseason  Establishment  and 
Adjustment  of  Harvest  Guidelines  and 
Quotas 

Harvest  guidelines  may  be 
established  and  adjusted  inseason:  (1) 
for  resource  conservation  through  the 
"points  of  concern"  framework 
described  in  Section  III.B.(b];  (2}  in 
response  to  a  technical  correction  to 
ABC  described  in  Section  II.I.(a);  or  (3) 
under  the  socio-economic  framework 
described  in  Section  III.B.(c). 

Quotas,  except  for  apportionments  to 
DAP,  JVP,  DAH,  TALFF,  and  reserve, 
may  be  established  and  adjusted 
inseason  only  for  resource  conservation 
or  in  response  to  a  technical  correction 
to  ABC. 

(c)  Inseason  Apportionment  and 
Adjustments  to  DAP.  JVP,  DAH.  TALFF. 
and  Reserve 

It  may  become  necessary  inseason  to 
adjust  DAP,  JVP,  DAH,  TALFF,  and  the 
reserve  to  respond  to  the  establishment 
or  adjustment  of  a  harvest  guideline  or 
quota,  revisions  to  ABC,  an  inseason 
reassessment  of  DAP  and  JVP  needs,  or 
an  inseason  release  of  the  reserve. 
Therefore,  a  DAH  reassessment  process 
with  a  mechanism  to  make  adjustments 
to  apportionments  within  DAH  (to  DAP 
and/ or  JVP)  or  to  TALFF,  and  to  release 
the  reserve  is  required  to  achieve  full 
utilization  of  certain  stocks  and  to 
ensure  that  the  preference  for  domestic 
processing  is  achieved. 

Amendment  4  revises  the  DAH 
reassessment  process  so  that  it  may  be 
initiated  at  any  time  during  the  year  that 
NMFS  or  the  Council  determines 
appropriate.  The  process  begins  with 
NMFS  reassessing  the  needs  of  the 
domestic  processing  industry  and 
updating  its  previous  estimate  of 
domestic  processing  intent.  Based  upon 
this  reassessment,  all  or  part  of  the 
reserve  may  be  apportioned  among 
DAH.  DAP,  JVP,  and  TALFF  with 
domestic  needs  met  first  (and  with  DAP 
having  priority  over  JVP).  If  the  domestic 
industry  does  not  intend  to  harvest  the 
entire  reserve,  the  remainder  may  be 
made  available  to  TALFF. 

In  addition  to  apportionment  of  the 
reserve,  further  adjustments  may  be 
made  if  the  reassessment  indicates  that 
the  domestic  industry  will  not  use  the 
quantities  designated  for  DAH.  In  this 
case,  surplus  DAP  could  be  made 


available  to  JVP  or  surplus  DAH  to 
TALFF. 

Following  reassessment  of  the  DAH, 
the  NMFiS  Regional  Director  will  consult 
with  Uie  Council,  if  practicable,  before 
publishing  a  notice  in  the  Federal 
Register  seeking  public  comment  for  a 
reasonable  period  of  time  on  the 
proposed  adjustments  to  the 
apportionments.  After  receiving  public 
comment,  the  Regional  Director  will 
publish  a  final  notice  in  the  Federal 
Register  announcing  the  effectiveness  of 
the  adjustments. 

Sometimes  the  pace  of  the  fisheries 
may  be  so  rapid  that  failure  to  act 
quickly  to  make  adjustments  to 
apportionments  would  ultimately  result 
in  the  inabilify  of  the  fishery  to  take 
advantage  of  an  adjustment.  In  such 
cases  where  rapid  action  is  necessary  to 
prevent  underutilization  of  the  resource, 
the  Regional  Director  may  immediately 
publish  a  notice  in  the  Federal  Register 
making  the  adjustments  effective  and 
seek  public  conmient  for  a  reasonable 
period  of  time  afterwards.  If  insufficient 
time  exists  to  consult  with  the  Council, 
the  Regional  Director  will  inform  the 
Council  in  writing  of  actions  taken 
within  two  weeks  of  the  effective  date. 

/.  Incidental  Allowances  in  Joint 
Venture  and  Foreign  Fisheries 

Unless  otherwise  specified,  incidental 
allowances  for  bycatch  in  the  joint 
ventiire  or  foreign  fisheries  are 
percentages  that  determine  the 
maximum  amount  of  incidental  species 
that  may  be  retained  in  the  joint  venture 
or  caught  in  the  foreign  fishery. 
Incidental  allowances  may  be 
established  or  changed  at  any  time 
during  the  year,  but  are  published  at 
least  annually,  concurrent  with  the 
annual  specifications  of  JVP  and  TALFF. 

The  Council  may  choose  to  use  factors 
other  than  percentages  in  specifying 
incidental  allowances  or  may  change 
the  way  incidental  allowances  are 
applied  (for  example,  to  5,000  metric  ton 
increments  of  Pacific  whiting  received  in 
the  joint  venture;  or  based  on  retention 
in  the  joint  venture  and  catch  in  the 
foreign  fishery).  Incidental  species  or 
species  groups  may  be  defined  as    ' 
necessary  to  obtain  the  best  results  for 
management  of  the  fishery. 

The  Regional  Director  may  establish 
or  modify  incidental  species  allowances 
to  reflect  changes  in  the  condition  of  the 
resource  and  performance  of  the  U.S. 
industry.  The  Regional  Director  will 
consult  with  the  Council,  consider  public 
testimony  received,  and  consider  the 
following  factors  before  establishing  or 
changing  incidental  allowances:  (1) 
Observed  rates  in  the  previous  joint 


venture  or  foreign  directed  fishery,  as 
applicable;  (2)  current  estimates  of 
relative  abundance  and  availabilify  of 
species  caught  incidentally:  (3)  abilify  of 
the  foreign  vessels  to  take  JVP  or 
TALFF;  (4)  past  and  projected  foreign 
and  U.S.  fishing  effort;  (5)  status  of 
stocks;  (6)  impacts  on  the  domestic 
industry;  and  (7)  other  relevant 
information.  ViHih  the  exception  of 
initiation  by  the  Regional  Director, 
changes  will  be  made  following  the 
same  procedures  as  for  aimual  or 
inseason  changes  to  the  specifications  in 
sections  II.H.  and  ILL(c). 

m.  Management  Measures 

A.  Overview 

The  regulatory  measures  available  to 
manage  the  Pacific  coast  groundfish 
fisheries  include  but  are  not  limited  to 
harvest  guidelines,  quotas,  landing 
limits,  trip  frequency  hmits,  gear 
restrictions  (escape  panels  or  ports, 
codend  mesh  size,  etc.),  time/area 
closures,  prohibited  species,  bag  and 
size  limits,  permits,  odier  forms  of  effort 
control,  allocation,  reporting 
requirements,  and  onboard  observers. 

Amendment  4  establishes  three 
framework  procedures  through  which 
the  Council  is  able  to  recommend  the 
establishment  and  adjustment  of 
specific  management  measures  for  the 
Pacific  coast  groundfish  fishery.  The 
first  framework  establishes  a  procedure 
for  classifying  and  adjusting  "routine" 
management  measures.  The  "points  of 
concern"  framework  allows  the  Council 
to  develop  management  measures  that 
respond  to  resoarce  conservation  issues; 
the  "socio-economic"  frameworic  allows 
the  Council  to  develop  management 
measures  in  response  to  social 
economic,  and  ecological  issues  that 
affect  the  fishing  communify.  Associated 
with  each  fi'amework  is  a  set  of  criteria 
that  form  the  basis  for  Council 
recommendations  and  with  which 
Council  recommendations  will  be 
consistent. 

Amendment  4  also  establishes  a 
general  prociess  for  developing  and 
implementing  management  measures 
that  normally  will  occur  over  the  span  of 
at  least  two  Council  meetings,  with  an 
exception  that  provides  for  more  timely 
Council  consideration  under  certain 
specific  conditions.  This  process  is 
explained  in  more  detail  in  section  1113. 

Amendment  4  contemplates  that  the 
Secretary  will  publish  management 
measives  recommended  by  Qie  Council 
in  the  Federal  Renter  as  either 
"notices"  or  "regulations."  Generally 
management  measures  of  broad 
applicabilify  and  permanent 
effectiveness  are  intended  to  be 


published  as  "regulations":  diose 
measures  more  narrow  in  dieir 
applicabilify  and  which  are  meant  to  be 
effective  only  during  the  current  fishing 
year,  or  even  of  shorter  duration,  and 
which  might  also  require  frequent 
adjustment  are  intended  to  be 
published  as  "notices." 

Amendment  4  also  contemplates  that 
the  public  will  be  represented  and 
involved  in  the  groundfish  management 
process  in  a  variefy  of  ways. 

The  Council  has  thirteen  voting 
members  and  five  nonvoting  members. 
Voting  members  are  the  state  fishery 
directors  of  California.  Oregon. 
Washington,  and  Idaho,  the  Northwest 
and  Southwest  Regional  Directors  of  the 
National  Marine  Fisheries  Service,  and 
eight  individuals  who  are 
knowledgeable  about  Pacific  Coast 
fisheries  and  who  are  appointed  by  the 
Secretary  of  Commerce  from  lists 
submitted  by  the  governors  of  the 
constituent  states.  Nonvoting  members 
are  the  Regional  Director  of  the  U.S.  Fish 
and  Wildlife  Service,  the  Commander  of 
the  Coast  Guard  District  the  Executive 
Director  of  the  Pacific  Marine  Fisheries 
Commission,  a  representative  from  the 
U.S.  Department  of  State,  and  a 
representative  of  the  State  of  Alaska. 

Several  Council  committees  composed 
on  non-Council  members  also  have 
substantial  involvement  in  managing  the 
groundfish  resource.  The  Scientific  and 
Statistical  Committee  has  thirteen' 
members  charged  with  development ' 
collection,  and  evaluation  of  statistical, 
biological,  economic  social,  and  other 
scientific  information  relevant  to  the 
Council's  development  and  amendment 
of  fishery  management  plans.  Another 
committee,  the  Groundfish  Management 
Team,  has  eight  members  representing 
the  state  fisheries  department  of 
California.  Oregon,  and  Washington, 
and  the  Northwest  and  Southwest 
Regions  of  the  National  Marine 
Fisheries  Service.  The  Groundfish 
Advisory  Subpanel  (as  of  March.  1990) 
had  thirteen  members  identified  as 
representing  the  following  interests:  two 
processors,  a  consumer,  three  charter 
boat  operators,  a  pot  fisherman,  three 
trawlers.  California  commercial 
fisherman,  a  sport  fisherman,  and  a 
longliner.  The  Council's  Enforcement 
Consultants  committee  inlcudes 
representatives  of  state  enforcement 
agencies  in  California,  Oregon,  and 
Washington,  the  National  Marine 
Fisheries  Service,  and  the  U.S.  Coast 
Guard. 

The  Council  usually  considers 
groundfish  management  issues  at 
meetings  held  in  January,  April.  July, 
September,  and  November  of  each  year. 
All  meetings  of  the  Council  and  its 


committees  are  open  to  the  public 

Meeting  notices,  including  a  list  of 
issues  to  be  considered,  are  published  in 
the  Federal  Register.  The  Council  also 
maintains  a  master  mailing  list  of 
approximately  2.000  names  of 
individuals  and  organizations  that 
includes  vessel  owners,  processors, 
fishermen's  organizations,  and  fisheries 
service  industries  such  as  fisheries 
consultants,  joint  venture  companies, 
and  port  managers.  Persons  on  the 
mailing  list  receive  Council  meeting 
notices  and  agendas,  the  Council 
newsletter,  and  draft  and  final  fishery 
management  plans,  amendments,  and 
regulations. 

Interested  persons  regularly  attend 
Council  meetings  and  obtain 
descripitons  and  analyses  of  the 
proposals  being  considered.  The  Council 
members,  scientific  advisors,  and 
industry  advisors  discuss  proposals  in 
open  meetings.  Portions  of  each  meeting 
are  specifically  set  aside  to  receive 
pubhc  conmtent  and  the  public  is 
invited  and  regxilarly  avails  itself  of  the 
opportunify  to  make  both  oral  and 
written  comments,  and  to  discuss  with 
Council  members  the  options  under 
consideration. 

B.  General  Procedures  for  Establishing 
and  Adjusting  Management  Measures 

Management  measures  are  normally 
imposed,  adjusted,  or  removed  at  the 
beginning  of  the  fishing  year,  but  may,  if 
the  Council  determines  it  necessary,  be 
imposed,  adjusted  or  removed  at  any 
time  during  the  year.  Management 
measures  may  be  imposed  for  resource 
conservation,  social  or  economic 
reasons  consistent  with  the  criteria, 
procedures,  goals,  and  objectives  set 
forth  in  Amendment  4. 

Because  the  potential  actions  that 
may  be  taken  under  the  two  frameworks 
established  by  Amendment  4  cover  a  . 
wide  range,  analyses  of  biological, 
social,  and  economic  impacts  will  be 
considered  at  the  time  a  particular 
change  is  proposed.  As  a  result  the  time 
required  to  taJce  action  under  either 
framework  will  vary  depending  on  the 
nature  of  the  action,  its  impacts  on  the 
fishing  industry,  the  resources,  the 
environment  and  the  review  of  these 
impacts  by  interested  parties. 
Satisfaction  of  the  legal  requirements  of 
other  applicable  law  (e.g,  the 
Administrative  Procedure  Act 
Regulatory  Flexibilify  Act  Executive 
Chder  12291)  for  actions  taken  under 
this  framework  requires  analysis  and 
public  comment  before  measures  may 
be  implemented  by  the  Secretary. 

Amendment  4  establishes  four 
different  categories  of  management 
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actions,  each  of  whidi  leqaitet  a  sRgbtly 
different  proons.  Avtunfing  to  tfie 
provisions  ui  AnciMbiMin  4. 
managenent  uieasuies  nay  be 
estabiiriied  ad}aated,  or  lenKived  wiog 
any  of  the  four  procedures.  The  loar 
basic  categories  of  I 
are  as  foBows: 

1.  Antaniatic  Actions 


be  inMated  by  tbe  Regkmal  Director 
witkoat  prior  paWc  notice,  upportanity 
to  conmwnt  or  a  Cmmcfl  meeting.  Tbese 
actkns  are  non-discretioBary  and  the 
impacts  previowty  nost  have  been 
taken  into  account  Example  inchide 
fisfai»y.  season,  or  gear  type  ciosures 
when  a  quota  has  been  projected  to 
have  been  attained.  The  Secretary  wiO 
pubUsli  a  smgie  "notice''  in  the  Fadsnl 
Registss  miiuBg  the  action  effective. 

2.  "Noticed*  Aetiens  ReipivHig  at  Least 
One  CooncO  Meeting  and  One  Federal 
Registet  NouCe 

These  inchide  aQ  management  actitms 
other  than  "antomatic''  acti<His  that  are 
either  non-discretionary  or  for  which  tfie 
scope  of  probable  impacts  has  been 
previously  analyzed.  These  actions  are 
intended  to  have  temporary  effect  and 
are  expected  to  need  freqoisit 
a^ostaeat  They  may  be  recommended 
at  a  single  Council  meeting  (usnaHy 
November),  although  it  is  preferable  that 
the  Council  provide  as  much  advance 
information  to  the  public  as  possible 
concerning  the  issues  it  win  be 
considering  at  its  decision  meeting.  The 
primary  examples  are  those 
management  actions  defined  as 
"routine"  according  to  the  criteria  In 
Section  IILB.(s).  If  the  CounciTs 
recommendations  are  approved,  the 
Secretary  wit!  publish  a  sin^e  "notice'* 
in  the  Fedaral  Regisiar  BuJ±ig  the 
action  effective. 

3.  Abbreviated  RuleflMkmg  Actions 
Normally  Requiring  at  Least  Two 
Council  Meetings  sod  One  Federal 

Register  "Rule" 

These  inchide  all  management 
actions:  (1)  Being  classified  m  "routine.'* 
or  (2)  intended  to  have  permanent  efliect 
and  which  are  discretioiiary.  and  for 
whidi  the  impacts  have  not  been 

.  previously  analyzed.  Examples  indode 
changes  to  or  imposition  of  sane  gear 
regulations,  or  imposition  of  trip  lamfing 
or  frequency  timits  for  the  first  time  on 

-  any  species  or  species  group,  or  gear 
type.  The  Council  wiH  devdop  md 
analyze  the  pnpoaed  management 
actions  over  die  sp«B  of  at  least  two 
Council  awe  tings  (usosBy  September 
and  November)  and  provikle  die  public 
advance  notiGe  of  the  svailatnlity  of 


both  the  proposals  and  the  analjrsis  and 
opportunity  to  comment  on  them  prior  to 
and  at  the  second  Ouncil  meeting,  if  die 
Regional  Director  ^iproves  die 
CoonciPs  recommendation,  die 
Secretary  is  expected  to  waive  lor  good 
cause  the  requirement  for  prior  notice 
and  comment  in  die  Federd  Register 
and  publirii  a  "^nal  rale"  in  the  Federal 
Register,  vriricfa  wiH  remain  in  effect 
imtil  amended.  If  a  management 
measure  is  designated  as  "routine"  by 
"final  rule"  under  this  tirocedure. 
specific  ad}ustments  of  diat  measure  can 
subsequently  by  announced  in  tfie 
Federal  Re^er  by  "notice"  as 
described  in  &e  previous  paragraph. 
Nothing  in  this  section  IILB.3.  prevents 
the  Secretary  fit}m  deciding  to  provide 
additional  opportunity  for  prior  notice 
and  comment  in  the  Federal  Re^stei.  if 
appropriate,  but  presumes  that  the 
Coundl  process  wiB  adequately  satisfy 
that  requirement. 

Nsta:  The  primary  purpoM  of  tk«  previfNM 
two  categories  of  procedures  is  to 
accommodate  the  Cooncil's  Sepleml)er- 
November  meeting  schedule  for  developing 
aimual  management  recommendations,  to 
satisfy  the  Secretary's  fsponslbflities  nnder 
the  Administrative  Procedure  Ad,  and  to 
address  the  need  to  iayltiweiit  aiaingenient 
■Mssives  bjr  )aiiMi]r  1  of  tadk  fisUag  yMr.  It 
should  also  be  Botad  diat  the  two  Cooidl 
■eetiBg  process  rates  to  two  dedakn 
Beetings.  the  first  SKettag  to  develop 
proposed  msaagfiiifnl  aisiiSMiri  and  their 
altnnatives.  the  secmd  meeting  to  make  a 
final  recoouaendation  to  the  Secretary.  For 
the  Coundl  to  have  adequate  {nfonnation  to 
identify  piuposed  manageiueut  raeasores  ior 
public  ooramettt  at  the  fost  aieetiRg,  the 
Identificatieu  of  issaes  aaJ  the  desclcpawBt 
of  proposals  Bomaily  anst  baglB  St  a  prior 
CoaKil  BMCtii^  ttsaaBy  the  )iJy  Coodl 


4.  Full  Rulemaking  Actions  NormaDy 
Requiring  at  Least  Two  Conncfl 
Meetings  and  Two  Federal  Register 
Notices  of  Rulemaking  (Regnlatory 
Amendment) 

These  include  any  proposed 
management  measure  that  is  hi^ify 
controversial  or  any  measure  that 
directfy  allocates  the  resource.  The 
Council  normally  will  ioDow  the  two 
meeting  procedure  described  for  the 
abbreviated  rnlemaking  category.  The 
Secretary  will  publish  a  proposed  rule  fan 
the  Fedaial  R^istar  wtth  an  appropriate 
period  ior  pobh'c  comment,  fdlowed  by 
publicaticm  of  a  final  rule  in  the 


Management  measures  fecommended 
to  addvss  social  or  economic  issnes 
must  be  consistent  widi  tfie  specific 
procedures  and  oriterie  described  in 
section  11134c). 

(a)  Routine  Management  Meogurea 


Management  measures  recommended 
to  address  a  resource  oonsenration  issue 
must  be  based  upon  die  establishinent 
of  a  "point  ol  concern"  and  consistent 
with  die  specie  procedoras  and  criteria 
listed  hi  section  IDJMb). 


"Routine" 
those  that  die  Coundl  detennnes  are 
likely  to  be  adiasted  on  as  annoal  or 
more  frequent  basis.  Measures  are 
classified  aa  "routine"  by  die  Condi 
throu^  either  dw  fall  or  abbreviated 
rulemaking  process  (I1LB.3  or  nLBA 
above).  For  a  measure  to  be  classified  as 
"routine,"  the  Council  will  determkie 
that  the  measure  is  of  the  type  normally 
used  to  address  the  issue  at  hand  md 
■lay  require  further  adjustment  to 
acltieve  its  purpose  with  accuracy. 

As  in  the  case  of  all  proposed 
management  measures,  |»ior  to  initial 
implementation  of  "rootme"  measses, 
the  Council  will  analyze  the  need  for  the 
measures,  their  impacts  and  the 
rationale  for  their  ase.  Once  a 
management  measure  has  been 
classified  as  "routine"  throu^  a 
rulemaking  procedure,  it  may  be 
modified  tfiereafterdiroii^  die  single 
meetmg  "notice"  iiroccdure  (ILB.2. 
above)  only  if:  (1)  The  modification  is 
proposed  ior  die  same  purpose  as  die 
original  meassre.  and  (2)  die  impacts  of 
the  modification  are  within  the  scope  of 
the  impacts  analyzed  when  die  meaaure 
was  originaUy  dassified  as  "routine." 
The  an^ysis  of  impacts  need  not  be 
repeated  when  the  measure  is 
snbaeqnentfy  modified,  tf  they  do  not 
differ  sobetantially  froas  Ifaoae  contained 
in  the  origiiial  analysis.  The  Coundl 
may  also  recommend  removing  a 
"routine"  dassification. 

Amendment  4  initiaDy  classifies  the 
measores  listed  below  by  species  and 
gear  type  as  "routine"  measures  due  to 
the  long  history  of  thefr  usage  fai  the 
fishery  and  the  extensive  knowledge  id 
their  impacts: 

Trip  landing  ond  frequency  linUs 

Widow  rod^fisb-aH  fear 
Setosles  oompie*— all  gear 
Yellowtail  roddisb-«H  I 
Pacific  oceaa  pereb— att  | 
SaUeHab  (inchMli«  siM  Madls) 

trawl  gear 

nontrawl  gear 

Recreational  bag  and  site  Hmitt 

Lingcod 
Po<Afi*h 

Any  measure  dedgneted  as  *>oaline^ 
for  one  qwdfic  spedes.  spedes  graui^ 
or  gear  tjrpe may  not  be  treated  as 
"routine"  for  a  difleronl  spedea.  spades 
group  or  gear  type  without  fiist  having 


been  dassified  as  "routine"  through  the 
rulemaking  process. 

The  Council  %vill  conduct  a  continuing 
review  of  landings  of  those  species  for 
which  harvest  guidelines,  quotas  or 
specific  "routine"  management 
measures  have  been  implemented,  and 
will  make  projections  of  the  landings  at 
various  times  throughout  the  year.  If  in 
the  course  of  this  review  it  becomes 
apparent  that  the  rate  of  landings  is 
substantially  different  than  antidpated 
and  that  the  current  "routine" 
management  measures  will  not  achieve 
the  annual  management  objectives,  the 
Coimcil  may  recommend  inseason 
adjustments  to  those  measures.  Such 
adjustments  may  be  implemented 
through  the  single  meeting  "notice" 
procedure. 

(b)  Resource  Conservation  Issues— The 
"Points  of  Conoem  "■  Framework 

A  Council-appointed  management 
ream  (the  Groundfish  Management 
Team  or  GMT)  will  monitor  the  fishery 
throughout  the  year,  taking  into  account 
any  new  information  on  the  status  of 
each  species  or  species  group,  to 
determine  whether  a  resource 
conservation  issue  exists  that  requires  a 
management  response.  In  conducting  its 
review,  the  GMT  will  utilize  the  most 
current  catch,  effort  and  other  relevant 
data  fiom  the  fishery. 

In  the  course  of  the  continuing  review, 
a  "point  of  concern"  occurs  when  any 
one  or  more  of  the  following  is  found  or 
expected: 

1.  Catch  for  the  calendar  year  is 
projected  to  exceed  the  best  current 
estimate  of  ABC  for  those  species  for 
which  a  harvest  guideline  or  quota  is  not 
specified; 

2.  Catch  for  the  calendar  year  is 
projected  to  exceed  the  current  harvest 
guideline  or  quota: 

3.  Any  change  in  the  biological 
characteristics  of  the  species/species 
complex  is  discovered,  such  as  changes 
in  age  composition,  size  composition, 
and  age  at  maturity; 

4.  Exploitable  biomass  or  spawning 
biomass  is  below  a  level  expected  to 
produce  MSY  for  the  species/species 
complex  under  consideration;  or 

5.  Recruitment  is  substantially  below 
replacement  level. 

Once  a  "point  of  concern"  is 
identified,  the  GMT  will  evaluate 
current  data  to  determine  if  a  resource 
conservation  issue  exists  and  will 
provide  its  findings  in  writing  at  the  next 
scheduled  Council  meeting.  If  the  GMT 
determines  a  resource  conservation 
issue  exists,  it  will  provide  its 
recommendation,  rationale,  and  analysis 
for  the  appropriate  management 
measures  that  will  address  the  issue. 


10.  Gear  limitations,  which  include  but  are 

not  limited  to  definitions  of  legal  gear, 
mesh  size  specifications,  codend 
specifications,  and  marking 
requirements,  and  other  gear 
specifications  as  necessary. 

11.  Observer  coverage 

12.  Reporting  requirements 

13.  Permits 

14.  Other  necessary  measures 

Direct  allocation  of  the  resource 
between  different  segments  of  the 
fishery  is,  in  most  cases,  not  the 
preferred  response  to  a  resource 
conservation  issue.  Council 
recommendations  to  allocate  directly 
the  resource  will  be  developed 
according  to  the  criteria  and  process 
described  in  Section  III.B.(c),  the  sodo- 
economic  framework. 

After  receiving  the  GMTs  report  the 
Council  will  take  public  testimony  and, 
if  appropriate,  will  recommend 
management  measures  to  the  NMFS 
Regional  Director  accompanied  by 
supporting  rationale  and  analysis  of 
impacts.  The  Council's  analysis  will 
include  a  description  of  (a)  how  the 
action  will  address  the  resource 
conservation  issue  consistent  with  the 
objectives  of  Amendment  4;  (b]  likely 
impacts  on  other  management  measures 
and  other  fisheries;  and  (c)  economic 
impacts,  particularly  the  cost  to  the 
commerdal  and  recreational  segments 
of  the  fishing  industry. 

The  NMFS  Regional  Director  will 
review  the  Council's  recommendation 
and  supporting  information  and,  if  he 
concurs,  will  follow  the  appropriate 
implementation  process  described  in 
Section  III.B.,  depending  on  the  amoimt 
of  pubhc  notice  and  comment  provided 
by  the  Council,  the  intended 
permanence  of  the  management  action, 
and  other  applicable  law.  ff  the  Council 
contemplates  the  need  for  frequent 
adjustments  to  the  recommended 
measures,  it  may  classify  them  as 
"routine"  through  the  appropriate 
process  described  in  section  III3.(a). 

If  the  NMFS  Regional  Director  does 
not  concur  with  the  Council's 
recommendation,  the  Council  will  be 
notified  in  writing  of  the  reasons  for  the 
rejection. 

Nothing  in  this  section  is  meant  to 
derogate  fiom  the  authority  of  the 
Secretary  to  take  emergency  action 
under  section  305(e)  of  the  Magnuson 
Act. 

(c)  Non-Biological  Issues— The  Socio- 
Economic  Framework 

From  time  to  time  non-biological 
issues  may  raise  that  require  Ae  Council 
to  recommend  management  actions  to 
address  certain  social  or  economic 
issues  in  the  fishery.  Resource 
allocation,  seasons  or  landing  limits 


based  on  market  qualify  and  timing, 
safefy  measures,  and  prevention  of  gear 
conflicts  make  up  only  a  few  examples 
of  possible  management  issues  witii  a 
social  or  economic  basis.  In  general 
there  may  be  any  number  of  situations 
where  the  Council  determines  that 
management  measures  are  necessary  to 
achieve  the  stated  social  and/or 
economic  objectives  of  the  FMP. 

Either  on  its  own  initiative  or  by 
request,  the  Council  may  evaluate 
current  information  and  issues  to 
determine  if  sodal  or  economic  factors 
warrant  imposition  of  management 
measures  to  achieve  the  Coundl's 
established  management  objectives. 
Actions  that  are  permitted  under  this 
fi«mewoik  include  all  of  the  cagetories 
of  actions  authorized  under  the  "points 
of  concern"  framework  with  the 
addition  of  direct  resource  allocation. 

If  the  Council  concludes  that  a 
management  action  is  necessary  to 
address  a  social  or  economic  issue,  it 
will  prepare  a  report  containing  the 
rationale  in  support  of  its  condusion. 
The  report  will  include  the  proposed 
management  measure,  a  description  of 
other  viable  alternatives  considered, 
and  an  analysis  that  addresses  the 
following  criteria:  (a)  How  the  action  is 
expected  to  promote  achievement  of  the 
goals  and  objectives  of  the  FMP;  (b) 
likely  impacts  on  other  management 
measures  and  other  fisheries;  (c) 
biological  impacts;  (d)  economic 
impacts,  particularly  the  cost  to  the 
fishing  industry;  and  (e)  how  the  action 
is  expected  to  accomplish  at  least  one  of 
the  following: 

1.  Enable  a  quota,  harvest  guideline, 
or  allocation  to  be  achieved: 

2.  Avoid  exceeding  a  quota,  harvest 
guideline,  or  allocation; 

3.  Extend  domestic  fishing  and 
marketing  opportunities  as  long  as 
practicable  during  the  fishing  year,  for 
those  sectors  for  which  the  Council  has 
established  this  policy; 

4.  Maintain  stability  in  the  fishery  by 
continuing  management  measures  for 
species  that  previously  were  managed 
under  the  points  of  concern  mechanism; 

5.  Maintain  or  improve  product 
volume  and  flow  to  the  consumer; 

6.  Increase  economic  yield; 

7.  Improve  product  qualify; 

&  Reduce  anticipated  discards; 

9.  Reduce  gear  conflicts,  or  conflicts 
between  competing  user  groups; 

10.  Develop  fisheries  for  underutilized 
species  with  minimal  impacts  on 
existing  domestic  fisheries; 

11.  Increase  sustainable  landings; 

12.  Increase  fishing  effidency; 

13.  Maintain  data  collection  and 
means  for  verification: 
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14.  Maintain  or  inqnove  tbe 
lecreational  fisbcry.  or 

1&  Any  oAter  measurable  benefit  to 
thefitbery. 

The  Coondi.  Mknving  review  of  the 
report  supporting  data,  poUic  comment 
and  other  relcrant  infotmation,  may 
recommend  management  measoree  to 
the  NMFS  Regional  Director 
accompanied  by  relevant  badcgroond 
data,  infomatiaa  and  pobUc  comment 
The  recommendation  will  explain  the 
urgency  in  implementation  of  the 
measiire(s),  if  any.  and  reasons 
therefore. 

The  NMFS  Regional  Director  will 
review  tbe  Coendl's  recommendation, 
supporting  rationale,  pnbbc  comments 
and  odier  rrievant  information,  and.  if 
approved,  will  ondertake  the 
appropriate  method  of  implementatioa. 
Rejection  of  the  recommendation  wiO  be 
explained  in  writing. 

If  conditioiis  warrant  Ae  Coawil  may 
designale  a  management  measure 
developed  and  recoomiended  to  address 
social  and  economic  issues  as  a 
"routine'*  management  measure, 
provided  that  t^  criteria  and 
procedures  in  Section  DLEfa)  are 
foUowed. 

Quotas,  incbding  allocations, 
implemented  throogh  this  framework 
will  twset  annually  and  may  be 
mo<fified  inseaaoD  only  to  reflect 
technical  corrections  of  ABC  (In 
contrast  quotas  may  be  imposed  at  any 
time  of  year  for  resource  conservation 
reasons  under  die  points  of  concern 
mechanism.) 
(c)(i)  Allocation 

in  addition  to  the  requirements  in 
Section  VllBJic\  the  Council  will 
consider  the  following  factors  when 
intending  to  reccunmend  direct 
allocation  of  the  resource. 

1.  Present  participation  in  and 
dependence  on  the  fishery,  including 
alternative  fisheries; 

2.  Historical  fishing  pract'ces  in.  and 
historical  dependence  on,  the  fishery; 

3.  The  economics  of  the  fishery; 

4.  Any  consensus  harvest  sharing 
agreement  or  negotiated  settlement 
between  the  afiiected  pculicipants  in  the 
fishery: 

5.  Potential  biological  yield  of  any 
species  or  species  complex  affected  by 
the  allocation: 

0.  Consistency  with  the  national 
standards  of  the  Magnuson  Act 

7.  Consistency  with  the  goals  and 
objectives  of  Amendment  4. 

The  modification  of  a  direct  allocation 
cannot  be  designated  as  ''routine'* 
unless  the  specific  criteria  for  the 


modification  have  been  estabKriied  in 

the  regulations. 

IV.  Restrictkos  OB  Other  Fisharioa 

For  each  non-^roundfish  fishery 
considered,  a  reasonable  limit  on  the 
incidental  groundfish  catch  may  be 
established  that  is  based  on  the  best 
available  information  (from 
experimental  fishing  permits,  logbooks, 
observer  data,  or  other  scientifically 
acceptable  sources).  These  limits  will 
remain  imchanged  unless  substantial 
changes  are  observed  in  the  condition  of 
the  ^oundfish  resource  or  in  the  efibrt 
or  catch  rate  in  the  groundfish  or  non- 
groundfish  fishery. 

Incidental  limits  or  ^ecies  categories 
may  be  imposed  or  adjusted  in 
accordance  with  the  appropriate 
procedures  described  in  Scnction  IIL  Tbe 
Secretary  may  accept  or  reject  but  not 
substantially  Duidify  the  Council's 
recommendations.  The  trip  limits  for  tbe 
pink  shrimp  and  spot  and  ridgeback 
prawn  fisheries  in  effect  when 
Amendment  4  is  implemented  will  be 
maintained  until  modified  based  on  the 
above  criteria  through  the  managprnent 
adjustment  framework. 

The  objectives  of  this  framewrork  are 
to: 

1.  Minimize  discards  in  the  non- 
groundfish  fishery  by  allowing  retention 
and  sale,  thereby  increasing  fishing 
income; 

2.  Discourage  targeting  on  groundfish 
by  the  non-groondfiah  fleet  and. 

3.  Reduce  the  administrative  burden 
of  reviewing  and  issuing  EPPs  for  the 
sole  purpose  of  enaUing  non-groundfish 
fisheries  to  retain  poundfish. 

V.  Procedure  for  Reviewing  Stats 
Regulations 

Any  state  may  propose  that  the 
Council  review  a  particular  state 
regulation  fw  the  purpose  of 
determining  its  consistency  with  the 
FMP  and  tte  need  lot  complementary 
Federal  regulations.  Although  this 
procedure  is  directed  at  the  review  of 
new  regulations,  existing  regulations 
affecting  the  harvest  of  gromidfiab 
managed  by  the  FMP  may  also  be 
reviewed  under  this  process.  The  state 
making  tbe  proposal  will  include  a 
stunmary  of  the  regulations  in  question 
and  concise  arguments  in  support  of 
consistency. 

Upon  receipt  of  a  state's  proposal,  the 
Council  may  make  an  initial 
determination  whether  or  not  to  proceed 
with  the  review.  If  the  Council 
determines  that  the  proposal  has 
insufficient  merit  or  bttle  likelihood  oi 
being  found  consistent  it  may  terminate 


the  process  immediately  and  inform  the 
petitioning  state  in  writing  of  the 
ressims  for  its  rejection. 

if  the  Coimcil  determines  sufficient 
merit  exists  to  proceed  with  a 
determination,  it  wiU  review  the  state's 
documentation  or  prepare  an  analsrsis 
considering,  if  relevant  die  following 
factors: 

1.  How  the  proposal  farthers  or  is  not 
otherwise  inconsistent  with  the 
objectives  vH  the  FMP,  the  Magnuson 
Act  and  other  applicable  law; 

2.  The  likely  ^ect  on  or  interaction 
with  any  other  re^dations  fai  force  for 
the  fisheries  in  tlw  area  concerned; 

3.  The  expected  impacts  on  the 
species  or  species  group  taken  in  the 
fishery  sector  being  affected  by  the 
regulation; 

4.  The  economic  impacts  of  the 
regulation,  including  changes  in  catch, 
effort  revenue,  fishing  costs, 
participation,  and  income  to  different 
sectors  being  regulated  as  well  as  to 
sectors  which  might  be  indirectly 
affected;  and. 

5.  Any  inq>acts  in  terms  oi 
achievement  of  quotas  or  harvest 
guidelines,  maintaining  year-round 
fisheries,  maintaining  staUbty  in 
fisheries,  prices  to  consumers,  improved 
product  quality,  discards,  joint  venture 
operations,  gear  conflicts,  enforcement 
data  collection,  oi  other  factors. 

The  Council  will  inform  tbe  puUic  of 
tbe  proposal  and  supporting  analysis 
and  invite  public  comments  befcwe  and 
at  the  next  scheduled  Council  meeting. 
At  its  next  scheduled  meeting,  the 
Council  will  consider  pubhc  testimony, 
public  comment  advisory  reports,  and 
any  further  state  comments  or  reports, 
and  determine  whether  ot  not  the 
proposal  is  consistent  with  the  FMP  and 
whether  or  not  to  recommend 
implementation  of  complementary 
Federal  regulations  or  to  endorse  state 
regulations  as  consistent  with  the  FMP 
without  additional  Federal  regulations. 

If  the  Council  recommends  die 
im|rfementation  of  complementary 
Federal  regulations,  it  will  forward  its 
recommendation  to  the  NiffS  R^ional 
Director  for  review  and  ai^iroval. 

The  NMFS  Regional  Director  will 
publish  the  proposed  regulation  in  the 
Federal  Regislsr  for  public  omiment 
after  which,  if  approved,  he  wiU  poUish 
final  regulatioos  as  soon  as  practicable. 
If  the  Regional  Director  disapproves  the 
proposed  regnlatioiu.  he  wiD  udarm  the 
Council  in  writing  of  the  reasMM  for  his 
disapprovaL 

[PR  Doc.  90-n83I  Filed  9-11-«0;  SnS  poi) 
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TliiB  saeteA  oi  tin  FEDERAL  REGiSTBl 
contains  documents  other  than  niles  or 
proposed  rules  tturt  are  appfeatito  to  the 
pubiie.  Notices  of  hearings  and 
investigatiena,  cennwinso  leoeiwgs,  agowcy 

authority;  Wat  •*  pelMoiM  mA 
applications  and  agency  statements  el 
organizatiQn  and  functiona  aia  examples 
of  documents  appearing  in  this  section. 


DEPAfTTMENT  OF  AGRICtfLTURE 

Fortst  Serviot 

Elaclrofde  CoomMOicatlon  Bmtal  Fa* 
Schedote  for  llw  Pacific  NimBiwwI 
RegkMi 

AOCNCV:  Forest  Service.  USDA. 
action:  Notice  of  market  survey  to 
update  tbe  rental  fee  schedale  for 
electromc  communicatioR  sites. 

SUMMMir:  The  Forest  Service.  USDA. 
hereby  gives  notice  that  it  is  prepwixtg  a 
market  survey  to  adjust  die  existing 
schedule  of  rental  fees  for 
communication  ases  on  National  Forest 
System  lands  located  in  tte  Pacific 
Northwest  Regf  on.  Coannents  fi'om 
interested  Individuals  and  users  ar« 
welcome. 

DATES:  Comments  must  be  received  in    ' 
writing  by  October  15. 199a 
ADDOESSBS:  Send  written  comments  to 
John  F.  Butruille,  Regional  Forester, 
Pacific  Northwest  Region,  P.O.  Box  3623. 
Portland,  OR  97208-3623.  The  public 
may  inspect  oomments  received  on  this 
new  study  in  the  office  of  the  Director 
Lands  and  Minerals,  8th  Floor, 
Mukuuaah  Building.  319  SW.  Pine 
Street.  Portland.  OR  972Qfr-3623. 
between  the  hours  of  8  ajn.  and  4:30 
p.nL 


icoNmcT: 

Lisa  Frecdmaiv  Landa  Staff.  Padfie 
Northwest  Region,  3ia  SW.  Pine  Street 
(P.O.  Box  3828).  Portlaiid.  OR  ^20^-36^ 
phone  (503)  326-2921. 

SUPPLEMEMTAty  MFQRMATKMi:  0» 
December  11. 1986,  the  Pacific 
Northwest  Region  of  the  Forest  Service 
puboshed  in  tfie  Feosrat  Register  a  fee 
schedule  for  electronic  comnmwieatiow 
sites  (51  FR  44646).  That  aehadale  set 
forth  the  anattal  rental  £ees  let  different 
types  and  intensities  of  cemmunicatiao 
uses  Cor  areas  and  zeoea  wttb  similar 
fees  on  National  Forest  System  land  in 
(he  States  of  Oregon  and  Washington. 


The  fee  sdiedoie  required  that  it  be 
updated  every  5  years  based  en  an 
updated  market  analysis.  That  market 
analysis  will  be  compfeted  by  die  end  of 
1990.  Afier  the  analysis  {s  conqilete.  tfie 
Forest  Service  wiH  prepare  a  new  fiee 
schedme  for  cmnmunicatien  ases  on 
National  Forest  Ssrstem  land 

To  prepare  the  maiket  analjrsis,  the 
Forest  Sei">ice  [dans  to  collect 
transaction  date  from  other  agencies, 
private  fee  appraisers,  communications 
specialists,  private  communication 
transactions,  eourthoase  records. 
Nation^  Pbrest  coramnnicatien  site 
holders  and  other  sources.  A  letter  wiQ 
be  sent  to  att  eommunication  site  permit 
holders,  inf  wmfaig  them  of  the  maifcet 
analysis  and  asking  for  comments.  The 
analysis  will  establish  fair  annaal  rent 
estimates  for  the  following  categories  of 
use. 

A.  Broadcast 

l.TdcvMon  Broadcast 

2.  Radio  Broadcast  OnUi  A  AI(Q 

3.  Broadcast  Tnairiator 

B.  Two-Wajr  Kticrowave 

1.  CoBHnon  Carrier  Micrawsve  Rehiy 

2.  Indafltrial  Microwave 

C  Two-Way  Mobile  Radio 

1.  Amateur  Radio 

2.Celhilar 

a^MoMlaRadSe 

4.  Passive  Refiactor 

5.  Receive  only-  Cable/SobacriptioB  A 
Personal  Receive 

D.  Other 

1.  Radio  Astronomy 

2.  Radar 

3.  VHP  Onuiirange 

4.  Distance  Ibfefltartng  Stalfoa 

Dated:  September  la  19M. 
)dmE.Lowe. 
Deputy  Regional  Forester. 
(FR  Doc.  M-ZMM  FUsd  t-U-aik  at4f  amf 
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Rastrfetions  on  Export*  af 
Unprocaasad  Tlmbar  from  National 
Forest  Syatam  Landa 

AQENCV:  Forest  Service.  MSDh. 
ACTIBWc  Notice  oi  statutory  resfrlcdena. 

SUMMAiwe:  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  was  si^ed  into  law  on  August  20^ 
1990.  Certain  provisions  of  the  Act 
became  immediately  effective.  To 
ensure  that  interested  and/or  affected 
parties  are  aware  of.  these  restrictions. 


the  Forest  Service  is  issuing  this  notice 
setting  forth  the  statutory  prohfttitions 
which  apply  as  of  August  20. 1990. 

EFFECmA  DATE  OP  TMS  NOnCK  Bkcept 

as  otherwise  noted,  the  previsions 
contained  in  this  notice  became 
effective  August  20, 1900. 

Ron  Lewis,  Timber  Management  StaK 
Forest  Service,  UTOA.  PX>.  lox  9M8R 
Washington.  DC  200B(MIB8O  Trfepbone: 

(202)  475-3755. 

SUPPLEMOfTARV  nwormatmn:  The 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  [lOt  Stat 
714-728;  16  U.SXT.  620  et  $eq.)  was 
enacted  on  August  20. 1980L  Ibe  Act 
[Mohibits  the  export  of  unprocessed 
timber  or^inating  from  Federal  tmds 
west  of  the  100th  meridian  in  die 
contiguous  48  States  and  restricts 
substitutiott  of  unprocessed  Federal 
timber  for  timber  exported  from  private 
lands.  A  summary  of  die  resftietions 
which  became  effective  August  20 
follows. 

Exporting  of  unprocessed  Fedenl  timber 

Section  410  of  the  Act  (16U3.a  «20e) 
prcdiibits  any  person  who  acqaires 
unproceswd  tindier  originating  fifoa 
Federal  lands  west  of  the  100  meridian 
in  tte  contiguous  48  States  fioai 
exporting.  seUiag,  trading,  exchanging, 
or  otherwise  conveying  such  tiaober  to 
any  other  person  for  the  purpose  of 
exporting  such  timber  from  die  Ikated 
States,  litis  prohibition  does  not  ai^y 
to  specific  quantities  and  ^ledes  of 
unprocessed  timber  fiom  Federal  lands 
that  the  Secretaiy  of  A^catture 
determines  to  be  surplus  to  domestic 
manufecturing  needa.  CorreBt 
determinations  of  surplus  spedes  wiH 
remain  in  effect  until  hearings  are  held 
to  determine  new  surphts  species. 

Section  403  of  the  Act  (1«  U.&C  C»e> 
defines  "person"  as  any  individaal; 
partnershipk  corporation.  aseoeiatkNk  or 
other  legal  entity  and  includes  any 
subsidiary,  subcontractor,  parent 
company  or  business  affibale  vrhere  oae 
affiliate  controls  or  has  the  power  to 
control  the  other  or  mdien  both  are 
controlled  directly  or  imfirectly  by  a 
third  person. 

Section  497  of  die  Act  (16  U.S.C  02Qh) 
provides  that  all  timber  sale  contract 
entered  into  between  a  purchaser  and 
the  Secretary  of  Agricutoire  priorio 
enactment  (August  20, 1990)  wiH 
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continue  to  be  governed  by  the 
Secretary's  log  export  restriction  rules  in 
existence  at  the  time  the  contracts  were 
awarded  (36  CFR  part  223.  subpart  D). 

Subedtutioa 

The  Aict  also  prohibits  the  use  of 
unprocessed  Federal  timber  to  offset  or 
substitute  for  timber  volumes  exported 
from  private  lands.  The  Act  addresses 
both  direct  and  indirect  substitution. 

Direct  Substitution 

Section  490  of  the  Act  (16  U.S.C.  620b) 
prohibits  all  persons  from  purchasing 
unprocessed  timber  directly  from  any 
Department  or  agency  of  the  United 
States,  if  such  timber  is  to  be  used  in 
substitution  for  exported  unprocessed 
timber  originating  from  private  lands,  or 
if  such  person  has,  during  the  preceding 
24-month  period,  exported  unprocessed 
timber  originating  firom  private  lands. 
The  Act  exempts  any  person  from  the 
24-month  test  who  has  in  the  past  legally 
substituted  Federal  timber  for  exported 
private  timber  under  an  historic  export 
quota  approved  by  the  Secretary  of 
Agriculture,  provided  that  person 
certifies  within  3  months  that  the  person 
will  cease  exporting  unprocessed  timber 
originating  from  private  lands  within  6 
months  after  the  date  of  enactment  of 
this  Act.  Tlie  deadline  for  certifications 
to  be  received  is  November  20, 1990;  the 
deadline  for  ceasing  exports  from 
private  lands  is  February  20. 1991. 

Section  490  of  the  Act  further  provides 
for  a  direct  substitution  phase-out 
period  for  the  operator  of  the 
Cooperative  Sustained  Yield  Unit  in  the 
State  of  Washington. 

Indirect  Substitution 

Section  490  of  the  Act  (16  U.S.C.  620b) 
prohibits,  as  of  September  10, 1990, 
indirect  substitution  of  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  for  exported 
unprocessed  timber  from  private  lands. 
No  person  may  obtain  unprocessed 
timber  from  any  other  person  if  such 
person  would  be  prohibited  from 
obtaining  unprocessed  timber  directly 
from  a  Department  or  Agency  of  the 
United  States.  The  Act  provides  for  a 
limited  exception  for  companies  that 
indirectly  acquire  unprocessed  timber 
from  the  National  Forest  System  lands 
within  the  State  of  Washington,  and 
specifically  excludes  from  the  indirect 
substitution  prohibition  persons  who 
indirectly  acquire  and  domestically 


process  Western  Red  Cedar  originating 
from  Federal  lands. 

Applicability  to  Existing  Contracto 

Section  490  of  the  Act  states  that 
contracts  entered  into  after  adoption  of 
its  implementing  regulations  wiU  be 
governed  by  those  regulations. 
However,  certain  contracts  entered  into 
after  enactment  (August  20, 1990).  but 
before  the  date  of  issuance  of  those 
regulations  will  be  governed  by  the 
Secretary  of  Agriculture's  substitution 
regulations  currently  in  effect 
Specifically,  the  Secretary's  current 
regulations  apply  to  direct  substitution 
of  Federal  timber,  and  indirect 
substitution  of  National  Forest  timber 
from  the  State  of  Washington, 
purchased  pursuant  to  timber  sale 
confracts  entered  into  after  enactment 
(August  20, 1990),  but  before 
implementing  regulations  are  issued. 

Civil  Penalties  and  Remedies 

Section  492  of  the  Act  (16  U.S.C.  620d) 
provides  for  civil  penalties  of  $500,000 
for  each  violation  or  three  times  the 
gross  value  of  the  unprocessed  timber 
involved  in  the  violation,  whichever 
amount  is  greater.  These  penalties  are 
not  exclusive  of  any  other  penalty 
provided  by  law.  Any  person  who 
violates  the  prohibition  may  be 
debarred  for  up  to  5  years  and  may  have 
contracts  cancelled.  The  civil  penalties 
and  administrative  remedies  provided  in 
the  Act  for  violations  of  these 
prohibitions  are  effective  immediately. 

The  agency  is  proceeding  to  develop 
rules  necessary  to  implement  the  Act. 
These  rules  will  be  published  in  the 
Federal  Reguter. 

Dated:  September  10. 1990. 
Gsorge  ML  Leonard. 
Associate  Chief. 
[PR  Doc.  90-21916  Filed  »-14-90;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agenqf  Information  Cdtection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Report  of  Transmitting  Antenna 
Construction,  Alteration,  or  Removal. 

Form  number  NOAA  Form  76-10; 
OMB-064a-00g6. 


Type  of  request-  Request  for  extension 
of  the  expiration  date  of  a  cuirendy 
approved  collection  without  any  change 
in  the  substance  or  method  of  the 
collection. 

Burden:  780  respondents;  19S  reporting 
hours;  average  hours  per  response — .125 
hours. 

Needs  and  uses:  Any  construction, 
alteration,  or  removal  of  radio 
transmitting  antenna  must  be  reported. 
The  information  is  used  to  produce 
accurate  aeronautical  charts. 

Affected  public:  State  or  local 
governments,  businesses  or  other  for 
proHt,  federal  agencies  or  employees. 
non-proHt  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  desk  officer  Ronald  Minsk.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  6622. 
14th  and  Constitution  Avenue.  NW^ 
Washington,  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Ronald  Minsk,  OMB  Desk 
Officer,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  September  12, 1990. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  90-21866  Filed  9-14-00;  8:45  amj 
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Economic  Development 
Administration 

Membership;  Senior  Executive  Service, 
Performance  Review  Board 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economic  Development  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

Craig  M.  Smith,  John  E.  Corrigan. 
Charles  E.  Oxley.  George  Muller, 
David  Farber,  Ruth  L  Kleinfeld,  Hugh 
M.  Farmer. 

Edward  A.  McCaw, 

Executive  Secretary,  Economic  Development 

Administration,  Performance  Review  Board. 

[FR  Doc.  90-21814  Filed  9-14-80;  8:45  amj 
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National  Oceanic  I 
Admmistnrtiofi 

Caribbean  Fishery  MkNMgemenC 
Council;  Publle  I 


agency:  National  Maine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Firiiery  Maoagemeit 
Counctt's  AteiMtntive  Oomrafttee  will' 
hold  a  public  meeting  on  September  19, 
1990,  at  the  Hotel  Pierre,  San  Juan,. 
Puerto  Ricola  Verde,  Sao  Juan,  Puert* 
Rico. 

The  Adndniatrative  Committee  wifi 
begin  meeting  at  10  a.m.  to  discuss  the 
status  of  the  Coimcil's  budget  for  1991- 
93,  and  the  projection  Sea  t£e  remainder 
of  1990,  and  regular  Council 
adminstrative  aiatters. 

For  more  information  contact  Mignel 
A.  Rolon,  Executive  Director,  Caribbean 
Fishery  Man^eraenl  CouBcil.  Banco  de 
Ponce  Building,  suite  HOB,  Hato  Rey, 
Puerto  Rico  00^18-2577;  telcj^iOBei  («0Q 
766-5926.         II 

Dated:  September  It,  1990. 
David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservatioiie»4i  Management,  Natioaal 
Marine  Fisheriaa  Service. 
[FR  Doc.  90-21816  Filed  9-14-90;  8:45  amj 
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North  Pacific  Fishery  Management 
Council  Addifpn  of  Meeting  Agenda 
Items 


Jitionofl 


aoenct:  Natioaal  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  agenda,  published  in  the  Federal 
Register  at  55  FR  36845,  on  September  7, 
1990,  for  the  North  Pacific  Fishery 
Management  Gouncirs  public  meeting  in 
Anchorage,  AK,  on  September  25-29, 
1990.  has  lieen  amended  to  include 
discossion  of  the  foITowing  items: 

Additional  Aganda  UenA 

1.  When  disoossin;  die  current 
inshore-offshore  alfocaSon  analysfe, 
Council  members  wiD  determine 
whether  to  Bmit  the  analysis  to  pollock 
and  eliminate  feeifk  cod. 
■  2.  The  Council  also  wiH  disease 
community  development  quotas. 

Ail  other  information  as  origin^y 
published  remains  unchanged.  For  mote 
information  cotyact  Steve  Davis.  Depu^ 
Director.  North  Pacific  Fishery 
Management  CounciLP.O.  Box  103136;. 
Anchcvagc;  AK  98510;  tciephone:  t9a7> 
271-2800. 


PwidfcrwiHi. 

DepuhrOauttar^  Ogia  ofFmlmriaM 
Cmuervetiam  tmdMaaatitammk  Natioaot 
Marine  FtaiMnetSanie&. 

[FRDocflO-aMiyFUedl  M  OfcMg— | 
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Takbit  and  Importtno  ot  MaflM 
Mammals 

AQCNCV:  Natfonal  Marine  Rsheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTKMK  Notice  of  fining  of 
conforramiee. 

summary:  The  Assislast  Administrator 
for  Fisheries.  NKffSt  ani^unees  tkat  the 
GovenuBcnt  of  Ecuador  has  aubnttted 
docuffleotary  evidence  which 
establisbes  lauier  the  yeUowfin  tuna 
importation  regulations  Uiat  the  average 
rate  of  incidental  taking  by  its  vessels  is 
comparable  to  the  average  rate  of 
incidental  taking  of  marine  mammals  by 
United  States  vessels  in  the  course  of 
harvesting  yeHowfin  tuna  by  pvne  seine 
in  the  eastern  tropical  Pacific  Ocean, 
and  that  the  other  reqairemente  for  an 
affirmative  finding  aUo%viiig  importatieii 
have  been  met.  As  a  result  of  this 
affirmative  fmding,  yellowfin  tuna  and 
tuna  products  from  Ecuador  can  be 
imported  into  the  United  States  throng 
December  31. 1990. 
dates:  This  finding  Is  effective 
September  11, 1990,  and  remains  in 
effect  tmtil  December  31. 1990,  or  until 
superseded. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.  Charles  Fnllerton,  Regional  Director, 
or  J.  Gary  Smith,  Deputy  Regional 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service.  NOAA,  30O 
South  Ferry  Street  Terminal  Island.  CA 
90731.  Phone:  (213)  514-6198i. 
SUPPLEMENTARY  StFORMATICMC  On 
March  3a  1990,  the  NMFS  pronmlgated 
a  final  rule  (55  FR  11921)  to  in^iemeta 
portions  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1988. 
This  rde  governs  the  importation  of 
yellowfin  tuna  caught  by  putse  seining 
in  the  eastern  tropical  Pacific  Ocean 
(ETP).  AdcytionaOy,  on  May  W,  1989  (54 
FR  20171),  tike  NMFS  pubKsbed  a  final 
determination  to  accept  an  altei  native 
iBtemattenal  observer  coverage  program 
for  1980^  establishing  observer  coverage 
requirements  for  the  non-U.S  tuna  Seet 
in  the  ETP. 

On  August  28, 1990.  the  Uittted  States 
District  Court  for  the  Northern  District 
of  California  ordered  an  embargo  of  afi 
yellowfin  time  and  yellewfiit  t&na 
products  harvested  with  purse  seines  in 
the  ETP  by  foreign  natioxis.  The  embargo 
remains  in  effect  until  the  Secietary  ei 


Commerce  nekes  cflimattve  niAsgS' 
based  upon  documentary  evidHsr 
provided  by  the  gowerBmeat  ef  the 
exportiag  nation  that  die  average  rate  of 
the  incidental  takiag  by  vessels  of  such 
foreign  natf on  is  no  mora  than  2SX  times 
that  of  United  States  vesttis  duiing  Ae 
same  periodL 

The  Assistant  Admhiistratnr.  aftai 
consultation  with  the  DepartmtBl  of 
State,  finfa  dial  the  Govcrmoent  of 
Ecuador  has  submitted  documentary 
evidlence  which  establishes  under  the 
tima  importation  provisiona  of  50  CFR 
216.24  (e),  thai  the  average  rate  of  the 
incidental  taking  by  Us  vessels  is  no 
more  than  2.0  times  that  of  the  U.S. 
vessels  during  the  same  period.  As  a 
result  of  this  affinaative  llndiiig. 
yellowfia  tuna  and  tuna  product*  bon 
Ecuador  can  be  imfwrted  iato  the  Uaitsd 
States  yuou^  December  31,  igoa 

Dated:  September  tt.  19aa 
MkhaairniBaii, 

Deputy  Assistant  Administrator  for  Fisheriea, 

National  Marine  Fisheries  Service. 

[FR  Doc.  90-21904  Filed  9-14-90: 8:45  araj 

BILLaW  CODE  lS1S-2S-» 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regolaflen  <FAR); 
information  Collection  Under  OMB 
Review 

AQENCKS:  Department  of  Defiease 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Adminietration  (NASA). 

action:  Notice. 


ti  Under  the  previsions  of  the 
Paperwork  Reduction  Act  ef  1980(44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OM^  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  Right  of  First  Refusal  of 
Emplojrment 

AOORCSSca:  Send  oomacBts  to  ftfe. 
Eyvette  Flyno.  FAR  Desk  Officer.  OMB 
room  3235,  NEQB,  Washii«toii.  DC 
20503. 


FOR  FIMTNBI MMNNIATIOH  COWACR' 
Mr,  )oha  O'NeiB,  Office  of  Federal 
Acqaiaftiaa  and  Regulatory  PoUcy,  (ae2> 
501-38581 
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supnnKNTARV  mrofMATiON: 

a.  PtnpoM 

Right  of  Refusal  of  Employment  is  a 
regulation  which  establishes  policy 
regarding  displaced  Government 
employees  resulting  from  the  conversion 
from  in-house  performance  to 
performance  by  contract.  The  policy  will 
enable  these  employees  to  have  an 
opportunity  to  work  for  the  contractor 
who  is  awarded  the  contract.  The 
information  gathered  will  be  used  by  the 
Government  to  gain  knowledge  of  which 
employee.s,  displaced  as  a  result  of  the 
contract  award,  have  gained 
employment  with  the  contractor  within 
90  days  of  the  contract  start  date. 

b.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  130; 
responses  per  respondent  1:  total 
annual  responses,  130;  perparation 
hours  per  response,  3;  and  total  response 
burden  hours,  390. 

c  Annual  Recrndkeeinng  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
100;  hours  per  recordkeeper,  .5;  and  total 
recordkeeping  burden  hours,  50. 
osTAiNma  COPIES  or  proposals: 
Requester  may  obtain  copies  &Y>m 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4041, 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
g00(M)XXX,  Right  of  First  Refusal  of 
Employment 

Dated  Septemtwr  7. 1990. 
Maigarat  A.  WiUis. 
FAR  Secretariat 
|FR  Doc  90-21820  Filed  9-14-00;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Renewal  of  ttie  Defense  Intelligence 
Agency  Advisory  Board 


t:  Under  the  provisions  of 
Public  Law  92-463.  "Federal  Advisory 
Committee  Act"  notice  is  hereby  given 
that  the  Strategic  Defense  Initiative 
Advisory  Committee  has  been  renewed, 
effective  September  7, 1990. 

The  Defense  Intelligence  Agency 
Advisory  Board  provides  the  Director, 
Defense  Intelligence  Agency  and  other 
Defense  Department  officials  with 
scientific  and  tedmical  expertise  and 
advise  on  current  and  long-term 
operational  and  intelligence  matters 
covering  the  total  range  of  the  mission  of 
the  Defense  Intelligence  Agency.  The 
Board  provides  a  link  between  the 
scientific/ technical  and  miUtary 
operations  communities  of  the  United 


States  and  the  Defense  Intelligence 
Agency.  Issues  addressed  by  the  Board 
include  intelligence  support  to  combat 
units,  joint  intelhgence  doctrine,  net 
assessments,  arms  control,  and 
integration  of  intelligence  and 
operational  planning. 

The  Defense  Intelligence  Agency 
Advisory  Board  will  continue  to  be 
composed  of  approximately  25  to  30 
members  who  are  acknowledged 
leaders  and  experts  in  scientific  and 
technical  areas  relating  to  Defense 
Intelligence  Agency  programs.  The 
members  will  be  a  well-balanced 
composite  of  renowned  individuals 
drawn  from  academic  institutions, 
national  laboratories,  industry,  and  the 
private  sector  to  ensure  that  affected 
interest  groups  will  be  well  represented 
and  that  assigned  advisory  functions 
will  be  performed. 

Dated:  September  12,  lOOa 
Linda  M  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  90-21883  Filed  9-14-00;  8:45  am] 
MJJNQ  COOC  M10.01-II 


Department  of  ttie  Air  Force 

Privacy  Act  of  1974;  Addition  of 
Record  Systems 

AQENCV:  Department  of  the  Air  Force, 
DoD. 

action:  New  record  systems. 

summary:  The  Department  of  the  Air 
Force  proposes  to  add  three  new  record 
systems  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a). 

DATES:  The  record  systems  will  be 
effective  October  17, 1990,  unless 
comments  are  received  which  result  in  a 
contrary  determination. 

ADDRESSES:  Send  any  comments  to  Mrs. 
Anne  Turner.  SAF/AAIA,  The  Pentagon. 
Washington,  DC  20330-1000.  Telephone 
(202)  097-3491  or  Autovon  227-3491. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  record 
systems  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a), 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22332  May  29, 1985  (DoD  compilaUon. 

change*  follow) 
50  FR  24872  )un.  12. 1985 
50  FR  25737  )un.  21. 1985 
50  FR  46477  Nov.  8, 1985 

50  FR  50337  Dec  10, 1985 

51  FR  4531  Feb.  5. 1986 
51  FR  7317  Mar.  3, 1986 
51  FR  16735  May  6, 1986 
51  FR  18827  May  23, 1986 
51  FR  41382  Nov.  14, 1986 


51  FR  44332  Dec  9, 1986 

52  FR  11845  Apr.  13, 1987 

53  FR  24354  ]un.  28, 1988 
53  FR  45800  Nov.  14. 1968 
53  FR  50072  Dec  13, 1988 

53  FR  51301  Dec  21, 1968 

54  FR  10034  Mar.  9, 1980 
54  FR  43450  Oct.  25, 1980 

54  FR  47550  Nov.  15, 1980 

55  FR  21770  May  29, 1960 

55  FR  21900  May  3a  1990  (AF  Address 

Directory) 
55  FR  27868  )uL  6, 1990 
55  FR  28427  Jul.  11, 1990 
55  FR  34310  Aug.  22. 1990 

The  new  record  systems,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
were  submitted  on  September  5, 1990,  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4b  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  December  12, 1985 
(50  FR  52730.  December  24. 1985). 

Dated:  September  12,1990. 
L.M.Bynuiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F110  U8AFE  A 


FllO  USAFE  A— Civil  Process  Case 
Files. 

SYSTEM  LOCATION: 

Office  of  the  Staff  Judge  Advocate 
General/JAS.  Headquarters.  United 
States  Air  Forces  in  Europe.  APO  New 
York  09094-5001. 

CATaOOMES  Of  IMMVIOUALS  COVERCO  BY  THE 


Military  members  and  civilian 
employees  and  their  dependents  upon 
whom  service  is  made  of  documents 
issued  by  German  courts,  customs  and 
taxing  agencies,  and  other 
administrative  age'ncies. 

CATEOORIES  OF  RECONOS  M  THE  SYSTEM: 

Documents  from  German  authorities 
regarding  payment  orders,  execution 
orders,  demands  for  payment  of 
indebtedness,  notifications  to  establish 
civil  liability,  customs  and  tax  demands, 
assessing  fines  and  penalties,  demands 
for  court  costs  or  for  costs  for 
administrative  proceedings  summons 
and  subpoenas,  paternity  notices, 
complaints,  judj^ents,  briefs,  final  and 
interlocutory  orders,  orders  of 
confiscation,  notices,  and  other  judicial 
or  administrative  writs;  correspondence 
between  United  States  (US)  Government 


authorities  and  the  Federal  Republic  of 
Germany;  identifying  data  on 
individuals  concerned;  and  similar 
relevant  documents  and  reports. 

AimMNHTY  TCM  MAINTENANCE  or  THE 


10  U.S.C.  6013.  Secretary  of  the  Air 
Force;  powers  and  duties,  delegation  by; 
Agreement  to  Supplement  the 
Agreement  between  the  Parties  to  the 
North  Atlantic  Treaty  regarding  the 
Status  of  then:  Forces  with  respect  to 
Foreign  Forces  stationed  in  the  Federal 
Republic  of  Germany  (NATO  SOFA 
Supplementary  Agreement);  1  United 
States  Treaty  531;  Treaties  and  Other 
International  Acts  Series  5351,  and  48 
United  Nations  Treaties  Series  262, 
Article  32;  and  Executive  Order  9397. 

PURPOSE(S): 

To  ensure  that  military  members  and 
civilian  empbyees'  obligations  under 
the  NATO  SOFA  Supplementary 
Agreement  are  honored  and  the  rights  of 
these  personnel  are  protected  by  making 
legal  assistance  available. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  MCUJDWM  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation 
apply  to  this  system. 

Information  may  be  disclosed  to 
authorities  of  the  Federal  Republic  of 
Germany,  which  may  be  further 
disclosed  to  claimants,  creditors  or  their 
attorneys. 

POUOES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVaM,  ACCEEEINO,  RETANMNQ,  AND 

msposino  of  records  in  the  system: 
storage: 

Paper  records  and  cards  in  steel  filing 
cabinets.    11 

timurr. 


By  individual's  surname. 

SAFEGUARDS: 

All  information  is  maintained  in  areas 
accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  their  duties. 
Records  are  housed  in  buildings 
protected  bry  military  police  or  security 
guards. 

RETENTKM  iIND  DISPOSAL: 

Paper  records  are  destroyed  2  years 
after  completion  of  case;  card  files  are 
retained  indefinitely. 

SYSTEM  MAIMGER(S)  AND  ADDRESS: 

Office  of  the  Staff  Judge  Advocate 
General/JAS.  Headquarters.  United 
States  Air  Forces  in  Europe.  APO  New 
York  09094-5001. 


NOTWCATION  FROCEDURE: 

Individuals  seeking  to  determine 
whether  this  record  system  contains 
information  on  themselves  may  write  to 
or  visit  the  Office  of  the  Staff  Judge 
Advocate  General/JAS.  Headquarters. 
United  States  Air  Forces  in  Europe.  APO 
New  York  09094-5001. 

Individuals  should  furnish  their  full 
name,  rank/grade.  Social  Security 
Number,  sufficient  details  to  permit 
.  locating  the  records,  and  signature. 

RECORD  ACCESS  FROCEOURCS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  write  to  or  visit  the 
Office  of  the  Staff  Judge  Advocate 
General/JAS.  Headquarters.  United 
States  Air  Forces  in  Europe.  APO  New 
York  09094-5001. 

Individuals  should  furnish  their  full 
name,  rank/grade.  Social  Security 
Number,  sufficient  details  to  permit 
locating  the  records,  and  signature. 

CONTESTWW  RECORD  PROCEDUREK 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains.  German  authorities  and  Air 
Force  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F16S  TAC  A 
SYSTEM  name: 

Flfl8  TAC  A— Physician  Retention 
Program. 

SYSTEM  LOCATION: 

Headquarters,  Tactical  Air  Command 
(HQ  TAC),  Langley  Air  Force  Base,  VA 
23665-5578,  and  at  all  TAC  medical 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  system 
notices. 

CATEGORIES  OF  INOnnDUALS  COVERED  SY  THE 


Practitioners  who  are  members  of  the 
United  States  Air  Force  Medical  Service 
or  civil  service  employees  and  who  are 
assigned  to.  employed  by.  or  practice  in 
any  TAC  medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Social  Security  Number,  duty  tide, 
specialty  and  Air  Force  Specialty  Code, 
information  on  service  commitment 
educational  background,  personal  goals, 


career  goals,  and  future  planr.  spouse's 
name,  spouse's  occupation,  children's 
names  and  ages.  Date  entered  Air  Force, 
past  duty  assigrunents.  reasons  for 
entering  and  remaining,  and  future 
assignment  desires.  Deterrents  to 
making  the  Air  Force  a  career. 

AUTHORnV  FOR  MANTTENANGS  OF  THE 


10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  powers  and  duties,  delegation  by; 
as  implemented  by  Air  Force  Regulation 
168-4,  Tactical  Air  Command 
Supplement  1.  Administration  of 
Medical  Activities,  and  Executive  Order 
9397. 

FURPOSE(S): 

To  assist  in  retaining  qualified 
physicians  beyond  their  initial  service 
commitments. 

To  identify  and  reduce  or  eliminate 
irritants  to  each  physician. 

Information  is  solicited  to  make  future 
career  assignments  and  reassess 
irritants  and  reasons  for  dissatisfaction. 

Information  is  summarized  and 
presented  to  a  retention  committee. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCLUOINQ  CATEOORIBS  OF 
USERS  AND  THE  FURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
record  system. 

FOUCKS  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING^  RETAWHNG,  AND 

disposino  of  records  in  the  system: 

storage: 

Maintained  in  file  folders  and  visible 
file  binders /cabinets  and  computer  and 
computer  products. 

retrievabiuty: 

Filed  by  name.  Social  Security 
Number,  and  location. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system;  by  p€r8on(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties;  by  commanders  of  TAC  medical 
facilities,  and  HQ  TAC  surgeon  general 
persoimel  with  an  official  need  to  know. 
Computers  and  disks  will  be  stored  in 
locked  cabinets  or  locked  rooms. 

RETENTION  AND  disposal: 

Records  are  transferred  to  the  gaining 
TAC  medical  facility  if  reassigned 
within  TAC.  If  separated  or  reassigned 
outside  of  TAC.  records  will  be  retained 
for  one  year  then  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 


BEST  COPY  AVAILABLE 


jgagS ITdbrai  l^JBtT  /  VflL  SS.  Na.  ^JO  J  Moaday.  Scptewfaer  17,  IflBt  /  Mafees 
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iiiiacaBatu|g.<w  bumiag.£leatiaBic  data 
wiU^ansad  m»aaa€fparatinn4)r 
nanignaieat  to  aoaB-ZACiaadical 
faciUly. 

Hea4qaarten,'Tacffical  AirConmiand, 
Director  df'ProfesriiondServiceB, 
UnglayAtfiianeAaM,  VA^aMft-riSKB. 
ATTN:  Physician  Retention  Offioet. 

luffivUmns  "senSng  :tD  netennne 
MiietlKi  titis  TecoTu  ■y4leui  liuulaim 
information  on  'theuiaeives  ^huuld 
address  iuq  uiiles  to  ihe  medical  f  adlfty 
HijTHiLiail  Retention  TTrncer  "where 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to>the  Air 
Forces'  compilation  i)f  record  .system 
notices. 

For  records  maintabied  atflQTAC 
contact  Headquarters,  TaCficd  Air 
Command.  Director  tffftdfessiond 
Services  Lan^ey  Mr 'Force  Base,  TA 
taoes-^TB,  ATIN:  Physician  ftetertfion 
Officer. 


ImiiinBBalB  :8Beioiig  scfKB  tte  II 
about  themselves  contained  in  this 
record  ajftftipn  rffaorild  address  TegueMs 
to  themedicdladfi^Thysician 
Retention  Officer  where  assigned. 
Official  mailing  addresses  are. ptfl^Ushed 
as  an  appendix  to  flte  fai¥moeS 
'Compilation  of  mcom  syMem  uutitee. 

For  fecoids  maiatahied  ■at  TIQTAC 
contact  Headquarters,  Tacficd  Air 
Command,  Director  ofProfessioiial 
Sendees,  i^t^ji^  Air  Force  Base,  VA 
2366i^tt7a  ATTN:  .H^oiaB  <Retenlion 
Officer. 


The  Air  Faice  rule  lor  acoesaing 
records  and  for  contesting  «nd 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  ia  AiriFoiBe  AegnlafiaB  38-35; 
32  CFR  part  806h;flriiiay  be  sfalaiiiad 
from  the  system  manager. 


Information  is  obtaiaad  from  subjedt 
of  the  fecocd. 


None. 


F21S  AF  DP  A— Child  Development/ 
Youth  Activities Heciwdg. 

tvrrtM  location: 

HftadqiiartwsAirPoroe  Military 
Personnel  Centaciliceotorate  of  Morale 
and  WelfaKjQperatianslHQ  AFMPC/ 
DPMS).  Randolph  Air  Fofce  Base.  TX 


781SO-6001,  maK 

headoaactata.  aad  •each  Air  Pasce 
instaflatinn  wilh  ChiU  Opvabpoient/ 
Youth  Activitiasjiragmma.  OiBrial 
mailiiig  addaessee  are  jmUishad  as  an 
"Ijy^"^^'*^  io  4e  AirPaice'a'COBvilalian 
«f  recocd  sgwtam  Jioiices. 


Eligibile  chiildren.and  yoaths  enidlled 
in  AlrPorce  Child  Devdqpmanl  or 
Youth  Activities  programs  andiheir 
parents/guaafasM. 

CATEOORBS^F  UCOaOt  M  TM  SYSmC 

CasoUaien^jcsiatEatieB  .ncotds; 
record  .of  iqiuries;  madioaticMR 
penaieakm  Moenls:  peimanent  regiater 
Btaff  aad  child  reaanl:  awekly  activity 
plans:  incident  reports;  aaniial  and 
senaannaal  jpn^gram  .reports;  ipaioits/ 
guardians  and  jpce^am  auiweys; 
parcsita'r/guaEditfis.atttliQraatien  (ar 
testiag/fialdi^fMC  afcident  prqgseas 
reports;  test  results;  forwarding  of 
school  records;  -dafly  feeenrartion^kigs; 
dailgritfteiidanae  aeoflrda,  aad 
volunteers  apfdioafiens.  Ihe  qriteeii  will 
.'fltaoiooatain^Biily 'day  cave  (Rl^ 
license  .anAicalioiiK  mCtlioeoBe,  and 
woe  homeanaoaadieoinds. 

AUTHOanYRNIJ 


10  U.S.a  8W3. -Secretary  trfihe  An- 
Feroe;  f^aema  mnk  Dufiee;  ^elegdfion  by: 
iunMeaieatad'by  Air  Vane  Hegolafions 
21&-27,  Child  ftewelopnieat'Pregram.  and 
215-23.  Youth  Activities. 

FUIVOSES(S): 

Used  by  child  development  and  youth 
activities  personnel  to  enroll  children/ 
youths  in  the  child  developmot^youfli 
antiawtiws  jitagranw;  htoate  ^areBte/ 
guardians  in  cases  of  emergenegn 
monitor  and  properly  report  injuries  and 
accidents;  receive  documentation  and 
pennimion  to  -dispense  'medications; 
Tecord  and  moiutor  atstff-^o-cfldld  -ratio; 
report  program  participation  and 
acftvffies;  report  financial  data;  aseess 
program  "needB:  -enrdll  and  'ficense  family 
day  care  providers;  record,  reserve,  and 
monitor  daily  attendance;  and  maintain 
.iofipcmatioa  for  waitiag  lists. 


nouraie  uses  OF 


HANrraacDM 


ThePepartniefll  ctfihe  Air  fierce 
"Blanket  Koufine  Use^"  pubtidied  ^  -ttie 
beginning  of 'the  agency's  compilation  of 
recoid  aystem  Aotioes  9f^  to  -this 
recocd  system. 

Secords  irxmi  this  system  may  be 
disclosed  to  civilian  .physicians  .or 
ho^itals  in  the  course  Af  obtaining 


rmnrgnnij  piedifiiTl  atteBtieaior 
children. 


KM  IIORMQ. 


tTORAOC: 

Vaper 'andtoat^ -atock  teooras 
nmrrtained  in  file  feMers.  Oata  wrfB  tflso 
be  main  tanned  inmnputer  mes. 


flled  %y  *famny  name. 

BaoBBds  axe  maialainediBi  lacked  file 
caUaata.  ile<ded  ide^  tdoratae  or  ikiehed 
ofiaat.tQBBi9Btet8autd  disbiaHte 
stoBBdaatkadcedcdBineteiar'hMikad 
rooBsa.  Haoords  aie  aoaeModliy  Ae 
program  directors,  assistant  directors, 
family  day  care  coordinalors/oift-reach 
woikers  and  dlertcsjradrainistrative 
personnel  responsfble  for  servicing  Ote 
recordain -performance  di'fbea  offficial 
'UuUes  adn)  are  prupeny  scieeiied  and 
dleared  for  need-ia-lcnow. 

RETENTION  AND  disposal: 

Rataiaad  in^ffioeSles&riaoe  fiear 
after  (ohil^/yaadi  Jaawes  ipwigram  <or  nmtil 
pareot/I33C  ipcowider  requests  Iranafer 
alcececds  <to  another  base,  aAackever, 
comes  first  In  4be«vent  ihe  xecords  aie 
not  transferred,  they  will  he  .decoyed . 
by  taanaginto  fiieces,  ahsedding. 
pa^weg.  maotaating,  ny  faiiiiiqg. 
CompotoBBad  xaowds  «till  be  erased, 
•delated.  <or  Iwped  over. 

SYSTEM  MANAOER(S)  AND  AODREST 

HeadqoaMetB  Ao-  Force  Mihtaiy 
Personal  CeriterrlKradtorete  dTMorale 
and  W^ffare  Operations.  flanddliiAi  Air 
Force  Base,  TX  78150-6001  and€faiU 
Dewek^ment/Youth  Activities  flireotors 
at  Air  Force  installations  with  Child 
Development/Youth  Activities 
programs.  Official  mailing  addresses  are 
published  asaaappendiK'to-the'Air 
Force's  compilation  of  record  system 
notices. 

NOTmCATIOH  RSaOBBMK: 

Imfividoiris  aedkuig  la  ^tmtnine 
whether  tins  reoord  ayetem<contaiiis 
inf orma&an  <m  tiiemseWes  ahoald 
ad&ess  inqiuFies  to,  -or  visit  the 
Headquarters  Air  Force  MiUtary 
Personnel  Center,  Directorate  jif  Morale 
and  Welfare  Qperationa.  Randolph  Air 
Force  Base,  TX78150-6CXn  andtMd 
Devdopment/Yoirfh  AdfivSiesBiretitors 
at  Air  Force  installations  writh  t!hild 
DeveloiHBflBti/ Yaudi  Aotoiiiea 
prqgBama.  Official  Baihi|g  addceaaes  are 
published  as aa appendix ilo  theAir 
Fonoe'a  sampilatien  .of  ncoad  aysitMB 
notices. 


The  full  name  of  the  person/provider 
will  be  required  to  determine  if  the 
system  contains  a  record  about  him  or 
her.  A  military  identification  card  or 
drivers  license  will  be  required  as  proof 
of  identity. 

RECORD  ACCESS  raoceouNBs: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  requests 
to  the  Headquarters  Air  Force  Military 
Personnel  Center,  Directorate  of  Morale 
and  Welfare  Operations,  Randolph  Air 
Force  Base.  TX  78150-6001  and  Child 
Development/Youth  Activities  Directors 
at  Air  Force  installations  with  Child 
Development/Youth  Activities 
programs.  Offical  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  system 
notices. 

A  military  identification  card  or 
drivers  license  will  be  required  as  proof 
of  identity. . 

CONTE8TINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOVRCE  CATEGORIES: 

Informatton  obtained  from  parents, 
volunteers,  FDC  applicants,  and 
documentation  by  authorized  child 
development  and/or  youth  activities 
personnel. 

■ 

EXEMPTIONS  CUUMEO  POR  THE  system: 

None. 

|FR  Doc.  90^1884  Filed  9-14-80;  8:45  am] 
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Departmant  of  tlia  Navy 

Notica  of  Postponement  of  Public 
Hearing  and  Extension  of  Comment 
Period  for  ttw  Draft  Environmental 
Impact  Statement  for  PossilMa  Base 
Closure  of  Naval  Ordnance  Station, 
Louisville,  KY 

The  public  hearing  scheduled  for 
September  20, 1990  for  the  Draft 
Environmental  Impact  Statement  for 
Possible  Base  Closure  of  Naval 
Ordnance  Station  (NOS)  Louisville,  as 
announced  in  the  Federal  Register  on 
Tuesday,  September  4, 1990,  is  hereby 
postponed.  Subsequent  information 
regarding  the  public  hearing  will  be 
provided  at  a  later  date.  In  addition,  the 
public  revUw  period  for  the  DEIS  is 


extended  bom  October  15. 1990  to 
November  15, 1990. 

Dated:  September  12, 1990. 
fane  M.  Vliga. 

U  JAGC,  USSR,  Alternate  Federal  Register 
Liaison  Officer. 

[PR  Doc.  90-21917  Filed  9-14-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDANoj  84.132] 

Canters  for  Independent  Uvlng, 
InvMng  Applicationa  for  New  Awards 
for  Fiscal  Year  (FY)  1991 

Purpose  of  Program:  To  provide  grants 
for  the  estabUshment  and  operation  of 
Centers  for  Independent  Living  that 
provide  a  combination  of  the 
independent  living  services  described  in 
section  711  (c)  (2)  of  the  Rehabilitation 
Act  of  1973,  as  amended  (the  Act). 

Deadline  for  TransmitUd  of 
Applications 

Designated  State  Units:  March  14. 
1991. 

Local  Public  Agencies  or  Private 
Nonprofit  Organizations:  April  26, 1991. 

Designated  State  units  may  also 
submit  appUcations  until  April  26,  but 
those  applications  will  not  receive 
preference  over  other  applications 
received.  AppUcations  from  local  public 
agencies  or  private  nonprofit 
organizations  cannot  be  accepted  until 
after  March  14, 1991. 

Deadline  for  Intergovernmental 
Review:  June  26, 1991. 

Applications  Available:  December  14, 
1990. 

A  vailable  Funds:  $26,000,000. 

Estimated  Range  of  Awards:  $175,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$260,000. 

Estimated  Number  of  Awards:  100. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80.  81,  82,  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  366. 

Eligible  Applicants:  Under  section 
711(a)  of  the  Act  the  Secretary  is 
authorized  to  award  grants  for  the 
establishment  and  operation  of  Centers 
for  Independent  Living  to  any 
designated  State  unit  (DSU)  that 
administers  the  State  plan  under  section 
705  of  the  Act.  In  addition,  section  711(d) 
of  the  Act  permits  local  public  agencies 
or  private  nonprofit  organizations  within 


the  State  to  apply  and  compete  for 
grants  under  this  program  on  the  same 
basis  as  the  DSU  if,  in  any  fiscal  year,  a 
DSU  has  not  applied  for  a  grant  within 
three  months  after  the  date  the 
Secretary  begins  accepting  applications. 
For  fiscal  year  1991  the  Secretary  will 
begin  accepting  appUcations  on 
December  14, 1990. 

If  a  DSU  decides  that  it  does  not  plan 
to  submit  an  application  for  a  grant 
under  this  program  before  the  expiration 
of  the  three-month  period  during  which 
DSUs  have  absolute  priority  under  this 
program,  the  Secretary  urges  the  DSU  to 
make  this  decision  known  to  any  local 
public  agency  or  private  nonprofit 
organization  within  the  State  that  might 
be  interested  in  applying  for  a  grant 
under  this  program. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  appUcations 
that  meet  one  of  the  following 
invitational  priorities: 

Priority  1:  State  Agency  Collaboration 
with  Private  Nonprofit  Organizations  dt 
Local  Public  Agencies 

Projects  that  would  establish  Centers 
for  Independent  Living  through  State 
agency  (designated  State  unit) 
coUaboration  with  private  nonprofit 
organizations  or  local  public  agencies 
that  have  a  history  of  successfiilly 
operating  a  Center  for  Independent 
Living.  Collaborative  projects  that  also 
demonstrate  innovative  methods  for 
serving  minorities  with  severe 
disabilities,  individuals  with  Acquired 
Immune  Deficiency  Syndrome  (AIDS), 
youth  with  severe  disabilities,  or  elderly 
individuals  with  severe  disabilities  are 
encouraged.  Projects  are  also 
encouraged  to  provide  no  fewer  than 
eight  of  the  services  described  in  section 
711(c)  (2)  of  the  Act. 

Priority  2:  Indian  Reservations 

Projects  that  would  establish  Centers 
for  Independent  Living  on  Indian 
reservations. 

However,  under  34  CFR  75.105(c)  (1) 
an  application  that  meets  one  of  these 
invitational  priorities  does  not  receive 
competitive  or  absolute  preference  over 
other  appUcations. 

For  AppUcations  or  Information 
Contact:  Sherrita  Gary,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW.,  room  3332,  Switzer  Building, 
Washington.  DC  20202-2649.  Telephone: 
(202)  732-1351;  deaf  and  hearing 
impaired  persons  may  call  the  Federal 
Dual  Party  Relay  Service  on  1-800-877- 
8339. 

Program  Authority:  29  U.S.C.  706(e). 


38130 Padwal  R^tor  /  Vol  -55.  No.  180  /  Moaday.  September  17,  J9W  /  Hotioes 


FwBfal  Ro^rttr  /  Vol.  5^  Ncx  1§9  /  Monday,  Septeiiibei  17,  1990  /  Nutiues 


Dated:  September  11. 1800. 
RobeHILIIivila. 

Assistant  Saaetary.  OSk^qf-^mcial 
'Education  andK^whUitative  Services. 
IFRDoc.  9IK2I7aiTiled  9-44-fli:  8:45  aiq] 
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AGENCK  O^MTtaBOit  «f  £dMC»tion. 
4WmOM:  VatiGe  ef  Tecfanicsd  AniBtanae 
Wockafaop:  Cooperstiwe  Edncatfran 
Program. 

SOMnanRllns  'is  a  801)146016111  to  Ih6 
nofice  invffing  apidications  for  new 
awards  for  fiscal  year  l'S91  under  the 
Cooperative  Education  Program 
pubifthed  ia  the  Camfatned  ^jilication 
JWotice  jCAAQ  fai  tfaic  iasue  of  the 
Federal  Register.  The  Secretaiy  of 
education  will  sponsor  a  two-day 
TecluMcifl  Assietanoe  Werkehop  lor 
in8titartioB<itf  Ingfaer  educatien.  encl 
pnblic  andiprivateneaprofit  agencies 
and  nmaniiiitionB  iittere«ted  In  applying 
for  new  aad  noncoiapetiBg  4:ontiiniafisn 
Cooponfise  £ducatian  Program  grant 
awaids  Sor  AdmintoUiiiun. 
Bhbm  aisti  atJBP.  Re  anarch,  stui  Trainng 
and  Ihapnaoe  •Ctmiet  lauiecdB. 
Representatives  df  Ifae  DiritiDn  of 
K^er  Educatioa  Incentive  BrBgmms 
will  coadactilfais  wetkafaop.  aodwU 
nmm  -anM  'discnas  'fee  autbuming 
lUatiite  awd  the  ingalations  ■gewemiag 
applications  fbraew  and  noacempeting 
continaation  pfsjeote  applicati«i 
aelection  orileria.  jniect  budgets,  and 
grant  management  and  accoaatabitity 
issues. 

The  woAriiop  4b 'designed  to  assist 
those  entities  interested  in  aipplyiag  bn 
Cooperafiae  Education  Program  ionding, 
and  in  understanding  better  how  to 
conduct  iederally  funded  Copoperative 
Education  projects  in  accordance  with 
current  Department  of  Education 
pdicies.  piTKedures  and  practices. 
OATCOctdber  29^3a  ISga 


:  8  ajn.  to  4:30  p.m.,  both  days. 
PLACt: 'Washington  Plaza  Hold. 
Vermont  aad 'Massachusetts  avenues. 
NW.,  TVaduDgton.  DC  2Q00&. 


ICOHTACf: 

Dr.  Iohn£.£onas  or  Mrs.  Dariene  fi. 
CoUiaa.  U.S.  Department  ^Educatien. 
Divisiaa«f  iHigher  Education  Incentive 
Programs,  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-5251.  Their 


respective  tekipbone  munbras  4se  j[ao?j 
708-0407  and  (202)  788~8404.  The 
workship  is  free,  but  because  of  limited 
space.  prospecGve  participants  must 
register  in  advance.  Registraftionloims 
can  be  dbtained  by  contracfiagMs. 
Edith  Braxton,  telephone  ^202)  708^9434. 

(Catalog  of  Federal  Doaieatic  AaeiateBoe  Mas. 
84.055A.  B4J}55B.  S4.0S5C  and  BiJlSSa 
Cooperative  Education  Program: 
AdminiBtratiDn.  Denumstratian.  Seseartih. 
and  Training  and  Resource  Center  Prqjects. 
respectively.) 

Dated:  &pt£mber  S,  1900. 
LMMHilLMiqniM  H, 
Assistant  Secretary  fariPatsecendaiy 
Education. 

[FK  Doc.  Se^ZITM  Filed  9-M-BO;  &«  am] 


DiredlCirantVrograins  and  Fallowsliip 
Programs;  AviAabMly«r^«rVlo«9or 
the  Deaf  and  Hearing  Impairel 

AQOlCTrDepailment  oT'Education. 

In  a  separate  notice  in  this  issue  of  the 
FaderdXe^atet,  the  Seoietary  oil 
Eduoa&OB  bas  published  a  aotice 
inviting  i^ppIicatioDS  for  new  awards  for 
Hscal  year  1981  under  many  of  the 
Department's  direct  grant  and 
fellowship  prqgnms  and  anneimcing 
deadline -dates  for  the  transmittal  of 
applications  under  tlnae  jirqpams. 

The  jespecttve  anirotmcements  for  the 
individual  programs  announced  «r 
idfevenoed  tn  that  combined  applic^ion 
notice  contain  addresses  and  telephone 
numbers  for  obtaining  appKctrtionB  for, 
or  fartiier  information  about,  those 
programs. 

Some  of  the  programs  may  also  list  a 
separate  TDD  (TeJecomnmnications 
Device  for  the  Deaf)  number  for  the  deaf 
and  hearing  impaired.  Many  programs 
do  not  have  a  separate  TDD  listing. 
Howerer.  for  IDD  service,  any -program 
in  the  comfcmned  applicafion  notice  -that 
does  not  bave  its  own  v^dBed  TDD 
nmnber  can  be  contatted  via  the 
Federal  DusS 'Party  Relay  Service  at  1- 
800^877-8339  |in  file  Waihiqgton.  DC 
202  area  code,  telephone  708-0309) 
between  -8  ant  And  7  ^m..  Eastern  time. 

Dated:  Septeidberll,  IflM. 

Robert  R.  Davila. 

AssistantSacmtaiy,  Cfffioetif-^eciaJ 
Etiacatioaand  Rehabilitative  Semiaes. 

I|FR  Ddc4B-ZI793  Filed  ^14-40;  8:45  am] 


jOFDAiiai:J4.128TJ 

Enpet1raertm<nd  ImiovaflinTcddqo: 
InvMiig  J^pffltoiOona  ler  Bear  Awanla 
f  or  FIsctf  Tear  JFT)  9991 

Purpose  of  Program:  To  provide  grarfts 
to  develop  new  ^gwsvof  training 
programs,  demonstrate  the'e^ectiveaess 
of  ^ese  new  programs,  and  develop 
new,  improvad  methods  of  tiaihiag 
rehabilitation  personnel. 

Daadline  for  Tjxm»raiUalt)f 
Applications:  March  IS,  MM. 

Deadline  Jot  iiiie^govermnentml 
.fieyxeirrMtqrlS.ign. 

/^fpbcdHons  AvailabJe:  Jasamy  tS, 
1991. 

Avaikrbk  Jtoafcr  SlSOffMl 

EatimtOed  Range  ^fA'waris:  S80,B0&- 
lOt^OOO. 

Estimated  Average  Size  of  Awards: 
$80,00a 

Estimated  flaniber  dfAwards:1L 

Note:  The  Department  is  not  bound  by  any 
estimates  ia-thisBotioe. 

PriffBCt^eriad:  Up  to  3e«iantbs. 

Applicable  iRegulations:  ^a)  The 
Education  Depaiitment  Generail 
Administrafive  Vegidations  (H3GAR)  iin 
84  CFR ports  7«.  75.77.  79. «e,  Bl,^«5, 
andW;  and '(b)  The  regriatiensforiyiis 
program  in  34  CFR  pwts  885  and  887. 

Priorities:  The  Secretary  is 
particularly  interested  in  funding 
api^cations  "fliat  meet  €ie  fellewHig 
invitationed  priority: 

Projects  ^t  propose  to  develop 
innovative  training  meftodologies  to 
maintain  and  improve  the  skills  and 
quality  of  State  vocational  rehabilitation 
personnd  witti  regard  to  Ihe 
rehabilitation  of  persons  with  leanang 
disabilities  or  persons  wath  severe  head 
injuries. 

However,  under  34  CFR  75.105(c)(1)  an 
applica^on  that  meets  this  invita^onal 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

For.^f^}liaaiions<irJnJormaUoa 
ConlaatSbertkai  Gary.  US.  Depactiaeat 
of  Eduoafioa,  400  Maiyland  .Avenue. 
SWm  room  3332.  Switaer  fiuilding. 
Washington,  DC  20202-2848.  TeJaphone- 
(202)  732-^351:  deaf  and  hearing 
impaind;peBemB  amy  oall  theF^adend 
Dual  Pal^  Relay  Sendee  on  1-M0-V77- 
8339. 

Program  Anthoii^ZS'US.'C  774. 

Dated  Sqrtedber  n,  39Ba 
Robert  ILIta^la. 

AssistantSecrelaifr,  Office  i^Special 
EducatieaandTiehabQitativeSenticea. 
[FR  J)oc.  a»^1787  Filed  0-14-BQ;  &45  anj 
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RenabMitation 
Applications  foe  New  A^ 
Certain 


FlecalYew19ftt 

AOCNCT:  Department  of  Eiducation, 
Office  of  Specfa)  Edocatfon  and 
Rehabilitation  Services. 
ACTION.  Correction  notice. 

summary:  On  August  1. 1990a  notice 
inviting  applications  for  new  awaids 
under  certain  programs  for  fiscaf  Tf^az 
1991  was  pvbBthed  at  55  FR  3t31&  This 
notice  corrects  tfie  expiration  date  aa 
published  in  that  notice. 

On  page  auZl.  third  cohuan.  laat 
paragraph,  the  bat  line  is  corrected  la 
read  a»  foUewa:  Expiration  Date: 
September  30.  I^XO. 


Telephone;  {202)  793-12(9:  deaf  and 
hearing  impaired  pefsutu  mnj  cal  (20^ 
7n-53M  for  TE>D  services. 

Anlhoritr.  2a  i;.SX:.  760-7U. 
DaCadc  SeptaaOMt  tt.  laoft 

Robert  R.  Davila. 

As8iataatSacntat%  OffieaafSpaaal 
Education  and  Rehabilitative  Servii 
|FR  Doc  ae-2t3SS  P9id  S-1440;  MS 


[CFDA  110^*841129} 
RehabHitsttan  Looo^Tt 


Appbcotions  A  wwIoNk  Septeaxwr  21^ 
1989. 
A  vaifao/e  /liUiM.  99JSZ5,flBBL 
Awards  are  to  be  made  ia  varioBS 
pf iuiily  aieas.  9^>ectlic  fnfcrnialfon 
regarding  ttie  estliaaled  TSttga  of 
available  fimdls,  raoge  of  awardii; 
average  size  of  a wawh.  andnunAerof 
awards  appears  fn  tfie  chart  kt  this 
notice. 

NolKTbe  DepaftoMBt  is  not  baaard  bi 

estimates  ia  this  aoticc. 

Project  Feriod:  Up  ta  39  Boote. 
AppbaAieBtgalatieaa:  WIhe 


The  National  iMtitate  on  DiaaWlily  and 
Rehabilitation  Researck.  406  Masybad 
Avenue  SW..  Wadungton.  0020202. 


Yoar<FV>199t 

Piupoae  of  Program:  To  provide  grants 
to  mcrease  the  supply  of  qaalified 
rehabilifation  personnel  and  to  matatain 
and  upgrade  the  akiUa  and  knowlet^e  of 
personnel  who  provide  vocational  and 
independent  living  rehabihtafiwt 
services. 

DeadUae  far  TraaamiUel  of 
AppIicatioDs:  Novemba  30. 1900. 

Deadline  for  Intergpveraaeatal 
Review:  January  30. 1991. 


Admiaistralive  nn^liitlnM  {EDGAB) in 
34  CFR  parte  74. 75^  77. 7t  901 81. 82;  99. 
and  89:  and  (b)  The  I 
program  in  34  ( 

Prioritiea: 

AbnhaBPrioribea 

Uidet  M  CFR  7iL3a6|c)(3)  aad  34  CFR 
386.1  theSecRlafygivasaBabatdeta 
preference  to  appkatiana  dttt  i 
of  the  foiknaiag  psiaiiliejc. 

Applicatioaa  tbet  propasa  to  I 
training  in  one  aftfcefaMewiaaanaa  of 
personnel  shor 


Rehabilltatigw  Mwleiee— 
Proettielics  arMtOnhoflCA. 


nvnannvBon  rimey 
RehaMitatioo  AdMifiislntfion 
Ptiyaioft  Thanpt__ 


Occupalionat  Thoopy . 
RehabiBtatioiv  Englneaiing 
Vocaiienaf  ~ 


RebabatMktt  WMahcp  Mia  Fadi^ 
RettabJMation  o(  IM  MenMy  ■ 

RehatiJlitation  PsyctiolOBy 

SpedaKzea 


UndsrgradUala  EauEalia»i»ttie 
Indepenctonl  Living 


SaMices.. 


RflhabHiiatioiv  ef  Sie  BSfMf .. 

kofa 


v^nefw  Aenaianoa. 
Olhar  naMs 


Estimated 
range  ef 
avaiaUe 

fundi 
(dollars  ki 
thousands) 


$400-600 
140^270 
280-420 

580-eie 

240-300  , 
100-1SO 
24O-3B0 
32(M«e 
560-840 
320-480 
200-300 
160-240 
200-300 
80-120 
400-600 

400-eoo 

160-240 
80-120 

200-3QO 


(doUarain 
tttousands) 


S80-120 
T40-2t0 

tte-i7e 

tsa-2so 

ae-tte 

X-90 

act-no 
f»-ia» 

95-145 
80-120 

80-120 
80-120 
80-120 
»-t20 


66-86 

80-120 

200-300 


SMQJOO 
f75.000 

iosfieo 


SSJBOO 

tOOjSOO 

foeoop 
i2o.oae 

100.600 
79J099 


100.060 
lOOOOO 

i«».ee» 


tOO.000 


f 

9-0 

S 
9 
Y-ft 
2-S 
9-0 
9^ 
4-6 
»4 

1 


»-9 
t 


■Tka 


fSf  fpoiacts  that  are  nuiuwal  in  scope. 


UndN^  34  CrtC  75J0S(<i(3}  Oe 
Secretary  fond^und^tftts  ooo^icC&foa 
only  appKcatians  that  meet  one  or  SMre 
of  Ihesie  abaolote  priorities. 

Invitational  Priorities 

Priority  T:  Under  tlie  abstrfatc  prfarfty 
of  Rehabilitatioa  AdminiBtralioav  Ae 
Secretary  is  particularly  inAsrcslBd  in 
funding  aypiscatkaiafcrtasaal  ana  af 
the  folleaiing  iaritatioiiei  prierMesr 

(a)  A  pn^ed  of  natiesi^  scope 
designed  to  improve  the  I 


skiBBoiiebabaitatioBi 
execaliae  and  ariddte  i 
positions;  or 

(b)  A  project  of  regional « 
scope  oesipied  to  impro've  Ine 
knowlcd^  and  ^Mt  of  refcaMBCaffon 
persorBiet  in  position*  efaAainiatiaBen. 
management,  and  nrat  RRe  sapervwieiL 

Priority  2:  Under  the  absohrie  priorRy 
of  RefaeUHatioB  of  tlie  Deef,  the 
Secretary  is  perticutarly  iaierested  in 
ftaidMt  appfieations  thaf  meet  the 
following  invTtaticNiai  prierityr 


Projects  far  spariattred  prspaiaJian  el 
pessoanel  foe  eaipIoyBKat  in  ageacica 
and  facilities  providing  rehabi^tatioik 
services  to  individuals  who  are  hard  oS 
bcariig.  The  MatHoMt/ HeoAh  interwiew 
Survey  (1999)  eetinatea  that  between  22 
to  29  aiflfion  Americaas  experience 
beafisg  lass.  Appruximatcly  two  aiiiMin 
of  Aese  hdEviduats  are  descrioeo  as 
deaf;  the  remainder  are  considered  neni 
of  hearing.  The  Gallaudet  University 
Center  for  Assessment  and 
Demografrfric  Stodies  fortber  esflmates 
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diat  nearly  60%  of  individuals  who  are 
hard  of  hearing  are  between  the  ages  of 
18  and  64,  and  thus  may  experience 
some  level  of  work  disability  . 

Priority  3:  Under  the  absolute  priority 
of  Rehabilitation  Psychology,  the 
Secertary  is  particularly  interested  in 
funding  applications  that  meet  the 
following  invitational  priority: 

Profects  that  train  personnel  to 
provide  psychological  services  in 
rehabilitation  settings  with  particular 
emphasis  upon  individuals  with 
traumatid  brain  injuries,  specific 
learning  disabilities,  or  long-term  mental 
illness.  The  Secretary  further  welcomes 
applications  under  this  invitational 
priority  with  a  training  program 
curriculum  content  that  includes:  (1) 
Skills  training  in  developing 
psychological  reports  reflecting 
functional  capacities  and  limitations  of 
individuals  with  disabilities,  especially 
those  with  traumatic  brain  injuries, 
specific  learning  disabilities,  or  long- 
term  mental  illness:  and  (2)  skills 
training  of  vocational  rehabilitation 
personnel  in  interpreting  diagnostic 
reports  from  psychologists. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  of  these 
invitational  priorities  does  not  receives 
competitive  or  absolute  preference  over 
other  applications. 
FOR  APfUCATMNS  OR  INFORMATION 
contact:  Sherrita  Gary.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3332,  Switzer 
Building,  Washington.  DC  20202-2849. 
Telephone:  (202)  732-1351;  deaf  and 
hearing  imparied  persons  may  call  the 
Federal  Dual  Party  Relay  Service  on  1- 
800-877-8339. 

Prognm  Authority:  29  U.S.C  774. 
Dated:  Septeml>er  11. 199a 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitiative  Services. 
(FR  Doc.  90-21780  Filed  9-14-90;  8:45  am] 


[Cn>A  No:  64.1296] 

ReliabHIaUol)  LonQ*Tenn  TraWnQ 
nenaDMUiiiuii  (^ouneeHng,  mviiing 
Applcatione  for  New  Awarde  for  Flecal 
Year  (FY)  1991 

Purpose  of  Program:  To  provide  grants 
to  increase  the  supply  of  qualified 
rehabilitation  personnel  and  to  maintain 
and  upgrade  the  skills  and  knowledge  of 
personnel  who  provide  vocational  and 
independent  living  rehabilitation 
services. 

Deadline  for  Transmittal  of 
Applications:  February  12. 1991. 


Deadline  for  Intergovernmental 
Review:  April  12. 1991. 

Applications  Available:  November  27, 
199a 

Available  Funds:  $1,400,000 

Estimated  Range  of  Awards:  $50,000- 
150.000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  17. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  386. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  386.1  the  Secretary  gives  an 
absolute  preference  to  applications  that 
propose  to  privide  training  in 
rehabilitation  counseling,  which  the 
Secretary  has  identified  as  an  area  of 
personnel  shortage.  Under  this  area,  the 
Secretary  is  particularly  interested  in 
funding  applications  that  meet  one  of 
the  following  invitational  priorities: 

Priority  1:  Master's  Program 

Projects  offering  training  at  the 
master's  level  through  established 
graduate  rehabilitation  counseling 
programs  that  are  accredited  by  the 
Council  on  Rehabilitation  Education. 
Project  funds  may  be  used  to  support 
tuition,  fees,  stipends  and  other  training 
allowances  for  students.  Preference  in 
the  award  of  scholarships  may  be  given 
to  individuals  who  work  in  the  public 
vocational  rehabilitation  service 
delivery  system. 

Priority  2:  Doctoral  Program 

Projects  offering  training  at  the 
doctoral  level  through  established 
graduate  rehabilitation  counseling 
programs  that  are  accredited  by  the 
Council  on  Rehabilitation  Education. 
Project  funds  may  be  used  to  support 
tuition,  fees,  stipends  and  other  training 
allowances  for  students.  Preference  in 
the  award  of  scholarships  may  be  given 
to  individuals  who  have  academic 
degrees  in  rehabilitation  counseling  and 
work  experience  in  the  public  public 
vocational  rehabilitation  service 
delivery  system. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  of  these 
invitational  priorities  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 
FOR  APPUCATIONS  OR  INFORMATION 

contact:  Sherrita  Gray,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3332.  Switzer 


Building,  Washington.  DC  20202-2649. 
Telephone:  (202)  732-1351;  deaf  and 
hearing  impaired  persons  may  call  the 
Federal  Dual  Party  Relay  Service  on  1- 
800-877-8339. 

Program  Authority:  29  U.S.C  774. 

Dated:  September  11. 1990. 
Robert  R.  Davila. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  90-21790  Filed  9-14-90;  8:45  am] 
MUMQ  COOC  4000-01-« 
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State  Vocational  Reliat>ilitat)on  Unit  in- 
Service  Training,  inviting  AppHcatione 
f  or  New  Awarda  f or  Fiacai  Year  (FY) 
1991 

Purpose  of  Program:  To  provide  grants 
for  in-service  training  to  State 
vocational  rehabilitation  tmit  personnel 
in  areas  essential  to  effective 
management  or  in  skill  areas  to  improve 
the  provision  of  vocational 
rehabilitation  services. 

Deadline  for  Transmittal  of 
Applications:  Jime  5, 1991. 

Deadline  for  Intergovernmental 
Review:  August  5, 1991. 

Applications  Available:  April  3, 1991. 

Available  Funds:  $1,500,000. 

Funds  are  available  under  this 
program  for  the  support  of  new  projects 
in  Regions  L  U.  V.  VI,  VH,  and  DC 

Estimated  Range  of  Awards:  $2,000- 
127.000. 

Estimated  Average  Size  of  Awards: 
$40,000. 

Estimated  Number  of  Awards:  37. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81,  82,  85, 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  388. 

For  Applications  or  Information 
Contact-  Sherrita  Gary,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW.,  room  3332.  Switzer  Building. 
Washington,  DC  20202-2649.  Telephone: 
(202)  732-1351;  deaf  and  hearing 
impaired  persons  may  call  the  Federal 
Dual  Party  Relay  Service  on  1-800-877- 
.8339. 

Program  Authority:  29  U.S.C.  774. 

Dated:  September  11. 1990. 
Robert  R.  Davila. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doa  90-21788  Filed  9-14-90;  8:45  am] 
BNJJNQ  COOC  40aO-»Hi 


Haten^AdviMMT 


AQCHCVf  rMliOBel  Aflviseif  GoeDCn  en 

InAn  EARatleit  ID. 

ACTKHC  Nofice  of  paitiaffy  looted 

meetfi^. 

•UMMART  IMi  aeflce  Mt»  lintk  *e 

toCa 

leaiadian 


f orthconung  parflelfy 
the 


the  functioM  d  te  GoancaL  Nelioe  el 
this  iiwT  iiinf  ie  let^uiicd  i 
10(a)(2)  of  the  Fedndi 
Coauniitac  Act  Tlis  dooiMeBt  J 
uttaaded  to  aetify  te  9Beral  pidilk  of 
their  oppcatuuilj  Ie  atlmd  ike  open 
portions  of  tbe  ^— *'"b 
OATEK  SeptendbcrlT^n.  19901  ftWajs. 
until  conclaekia  efbasiwcaeeecfc  day. 
addresses:  330  C  Street  SW..  room 
4409^  Switzer  BaS^iag,  Washn^fon. 
DC  202-732-18S3. 

FOR  FURTHER  IRFORIMnON  COIVnCTt 
Jo  Jo  Hunt  Exacnfive  DirectiK.  ^fatfanaI 
Advisory  CoYBidt  on  Indian  Edbcatian, 
330  C  Street  SW..  room  4072;  Swftzer 
Building.  Wadtix^n.  DC  2020^7558; 
(202-732-13535. 

suppuaiEMTAiiv  information:  The 
National  Advieory  Council  on  Intfian 
Etfaication  is  eata^shed  uncfer  sectioa 
5342  ot  the  bdlan  Education  Act  of  igSft 
(25  U.S.C  2642^  The  Council  is 
established  to^  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  reBpanatbOitiec  under  the 
Indian  Education  Act  of  1988  (Part  C 
title  V.  PubBc  Law  100-297)  and  to 
advise  CongrcM  and  the  Secretary  of 
Education  witft  regard  to  federal 
education  programs  in  whidt  bufiaa 
children  or  adults  partic^te  or  froai 
which  they  caa  benefft 

Cte  September  17. 1990.  the  National 
Advisory  Council  oa  la^aa  Educatkn 
win  me^  in  opes  seaaion  starting  at 
approximately  9:30  a.in.  and  wiO  end  at 
the  conclusion  of  buauiess  at 
approximately  5  pjn.  The  agenda 
inckides  report*  by  the  Chai^an  and 
Executive  IKractor;  reports  on  planning 
activities  for  the  White  House 
Conference  on  In^an  Education  and 
activities  of  the  ImBan  Nations  At  RisL 
Task  Force;  report  on  hadiaa  edueatiea 
issues;  and  report  on  He  fiscal  year  1980 
Coencil  budget 

On  September  ISi.  ig9a  the  Council 
wiB  meet  in  cyen  session  starfing  at 
approximately  8:30  a.B.  aad  wiB  end  at 
the  hmch  break  at  apprexmiately  12 
noon.  The  agenda  incfades  report  on 
Iegfalati(»  afTectrngbidian  educati<Hi; 
planning  of  Council  activf  ti'es  for  fiscal 
year  1991;  and  planniog  of  the  agenda  of 


the  full  Council  i 

October  1990  in  conimi^oR  wifli  the 

mean 

EducaliaiAeBecietf 

CalikcaiaueadaBgrt 

California. 

On  September  18, 199a  the  CooacS 
ewl  meet  {d  closed  sessfoo  startiQg  at 
approxieiate^  1  p.iB.  and  ewltiig  at  die 
conclusiOB  of  bostee^  at  approxteeiely 
B  p.B.  Toe  agenda  win  consist  of  e 
review  of  eH^afEoBsof  hnproprfettes 
during  selecHoR  of  tiie  CoencH  e 
Execothre  Director.  uiieftigOBme 
OQgoiag  iRwstii^BfioR  01  une  natter,  ens 
review  of  aBegetiaRS  of  Impiwpifeties  by 
a  Council  offidri. 

Tae  CKMedpertioR  of  Ae  anetiog  of 
dke  Natieitel  Advisory  GdorcO  aa  bidten 
Educatkm  w9l  toech  epoR  natters  Aef 
relate  selety  to  the  iuteiiial  pciawaiei 
rules  md  practices  of  OS  agency  and 
wiB  disckieeinfiMmalion  ids  personal 
nalnre  wbere  disclosaie  would 
constitute  a  tkmAy  anwan  anted 
invasion  of  persooa)  privacy  H 
coadacted  is  open  sescienL  Sack  aiatters 
are  protected  by  exen^tions  (2)  end  (8) 
of  sectiea  552b(c)  of  thir  GovCTunent  ki 
the  Sunshine  Act  fPubKc  Law  m^iB9( » 
U.S.C.  552b(«4)i 

The  pubUic  is  being  giveo  less  than  IS 
days  notice  dee  to  die  speciri  natwe  of 
this  BMeting  of  the  Co«mcd  and  the  need 
to  held  dM  meeting  as  soon  as  possible. 

A  sunaaaiy  ef  the  edivities  of  die 
cloeed  portiea  of  die  mcatiug  and 
related  matter*  miith  axe  inJoraiative  to 
the  pidilic  consistent  wtlil  die  p<^cy  of 
tiUe  5  U.S.C  55:d>  sriB  be  available  to 
the  pabhc  widno  14  days  of  the  aHCtlBg. 

Records  shad  be  kept  of  al  Coonc^ 
praeeedingi  aad  shad  be  avadafale  far 
public  inspectKK  at  dke  Office  of  the 
NatioBai  Advisory  Cooncd  on  Indian 
Edacatkm  hxated  at  330  C  Stieet  S^M., 
room  4072L  Washington.  DC  202X0-066, 

Dated:  September  12. 199ft 

Sfgiieu  at  Washingfoiii  DC 
JoIoHimt. 

Exeaitive  Direclor,  National Adtisary 
Council  OH  Indian  Et&ieation. 
(FR  Doc.  90-21488  Filed  B-13-SQ;  10:12  aa»I 
BHUNQl 


DEPARTMENT  OF  ENERGY 


AlBPBim  AJtiw 


AOaNOKD^artBwnt  of  Eaegy  (DOE). 


sapport  the  Uaiwsiiily'a  i 
capacity  to  cany  oi 
research.  The  grant  is  being  renewed  far 
a  on^yeer  perftid.  enBctnre  Sefraeaioer 
30. 1990.  Tfce  totaf  esthaated  cost  is 
$510,310.  vddcb  eoRsists  ef  DOE  ftandfag 
in  the  ameant  of  $l9f.978  aad  recfpfsnt 
coef  Aei  Ing  ef  9964.33£ 

Procurement  reqoest  No.:  06- 
gOOR2170iJDl. 

Project  scope:  This  grant  i 
aBow  the  riripiaal  to  \ 
proBOte  energy-based  I 
technology  rescarck  aad  deyelopaiaat 
efforU  at  the  Alabama  A&MlWversi^ 
and  thereby  iacreaae  die  poel  ef 
minorities  parsniin  leaeasck  caraers  iB 
these  areas.  Dariag  tkiapkase  of  tks 
project  the  recipient  Witt  focaa  ea 
implementhiga  semi-aatoaonuHis 
Research,  and  Public  Service  founds  tinn; 
developing  a  centralized  dnmnwnt 
procesnag  ce^er  to  aid  in  proposal  aad 
progress  report  devebpiaeBl;  aad 
enhancing  the  Univeraity's  reseaick 
capabHity  in  specific  enogy-related 
areas.  Accomplishments  during  the 
initial  phase  of  the  project  indicate  that 
Alabama  A&M  University  wiB 
successfuBy  achieve  these  objectives 
with  continued  DOE  fun(fihg  and  that 
competition  for  support  would  result  ui 
considerable  delay  in  achieving  some  of 
the  results  anticipated  during  the 
upcoming  phase  of  tke  project  as  weB  as 
inhrbtt  the  objectives  of  die  DOB 
Minority  Educational  birtitution 
Assistance  ProgrHin.  Award  is  thereftwe 
restricted  to  Alabama  AAM  University. 


FORVURTHBii 

Rufus  H.  Saiidi.  DOE  Project  Officer. 
Office  (d^  the  Manager.  Oak  RklgB 
Operations.  U.S.  Ilepnrtiaent  of  Energy. 
P.O.  Box  2001.  Oak  Ridge.  TN  37831- 
8503.  (615)  576-4988. 

Se^teatbcr  M  laaa 

Peter  D.  Dafton. 

Director.  PtocwiewieiilOKSCm^wctB 

Division,  OakRi^feOpuatam. 

[FR  Due.  fln-31«a  riaA  »-14-a»ftliaai> 

BtLUNaGOOC( 


summary:  DCK  announces  that 
pursuant  te  U  CFR  6b(L7(b)(2^  U  kitends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  Ahboma  Atll  University  to 


DeterrainaMonaoC 
Hnandal  Assiatanoe;  Clatk 
UniveraHy 

AOENcrr  Department  of  Eneigy  (DO^ 
action;  Notice. 

summary:  doe  announces  diet 
pursuant  to  10  CFR  6007(b)(2Jl  il 
to  renew  on  a  uununspetitise  kesia 
grant  to  Clark  Atlanta  Uaieeisity  to 
support  the  kietiatfm's  iOanB  ki 
improvement  of  the  adaunistraywe 
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infrastructure  of  die  University's  Center 
for  Computational  Sciences. 

The  grant  is  being  renewed  for  a  one- 
year  period,  effective  September  30, 
1990.  The  total  estimated  cost  is 
$302,424.  which  consisto  of  DOS' funding 
fai  the  amount  of  $290,604  and  recipient 
cost  sharing  of  $71,730. 

mocuNtMnrr  neouesT  NO:  00- 

I1700.M1  . 


:  This  grant  renewal  will 
allow  the  recipient  to  continue  efforts  in 
improving  the  administrative 
infrastructure  of  the  University's  Center 
for  Computational  Sciences  and, 
additionally,  enhance  the  pool  of 
minorities  pursuing  careers  in  energy- 
related  science  and  technology. 
Objectives  of  the  project  are 
development  of  a  minority  education 
institution  consortium  for  environmental 
sciences  nd  engineering  with  DOE 
laboratories,  EPA  laboratories,  the 
National  Institutions  of  Health,  minority 
universities,  and  minority  businesses; 
development  of  software  engineering, 
data  base,  neural  networks,  and 
artificial  intelligence  research  and 
education  programs;  presentations  and 
solicitiations  at  major  corporations  and 
foundations  for  program  support; 
strengthening  the  HBCU  Fossil  Energy 
Consortium;  planning  a  high  technology 
incubator  program;  developing  Unkages 
with  minority  business;  and 
development  of  aerospace  and  other 
engineering  sciences  research  and 
education,  with  Georgia  Institute  of 
Technology  and  Massachusetts  Institute 
of  Techndlogy.  Accomplishments  during 
the  initial  phase  of  the  project  indicate 
that  Claric  Atlanta  University  will 
successfully  achieve  these  objectives 
with  continued  DOE  funding  and  that 
competition  for  support  wotiJd  result  in 
considerable  delay  in  achieving  %ome  of 
the  results  anticipated  during  the 
upcoming  phase  as  well  as  inhibit  the 
objectives  of  die  DOE  Minority 
Educational  Institution  Assistance 
Program.  Award  is  therefwe  restricted 
to  Clark  Adanta  University. 

FOR  FUflTMffll  WrOWIATION  CONTACT: 

Rufus  R.Smidi,  DOE  Project  Office  of 
the  Manager,  Oak  Ridge  Operations, 
U.S.  Department  of  Energy,  P.O.  Box 
2001.  Oak  Ridge.  TN  37831-8503,  (615) 
576-4988. 

Issued  in  Oak  Ridge.  Tennessee,  on 
September  10. 1900. 
PMar  D.  DaytoD, 

Director,  Procurement  and  Contracts 
Division,  Oak  Ridge  Operations. 
(FR  Doc.  90-21928  Filed  »-14-90: 8:45  am] 
saxMB  ciioc  (4ao-ei-M 


(Na  DE-P807-90ID13022] 

SoMcHatlon  for  Financial  Assistance; 
Participation  In  ttw  Departmant  of 
Energy  Electric  and  Hybrid  Vetilcie 
SWa  Operator  Program 

The  U.S.  Department  of  Energy  (DOE), 
Idaho  Operations  Office  requests 
applications  on  the  basis  of  open 
competition,  for  cost  shariiig  the  test  and 
evaluation  of  electric  and  hybrid 
vehicles  in  support  of  its  Electric  and 
Hybrid  Vehicle  (EHV)  Program.  The 
statutory  authority  for  this  action  is  the 
Electric  Vehicle  and  Hybrid  Vehicle 
Research,  Development  and 
Demonstration  Act  of  1976  (Pub.  L  94- 
413).  This  announcement  is  the  complete 
solicitation  document  and  no  other 
document  for  this  work  is  available.  The 
objective  of  this  program  is  to  execute 
one  or  more  instruments  to  support  the 
test  and  evaluation  of  electric  vehicles 
and  components  being  used  in  an 
operating  environment.  Award  of 
Cooperative  Agreements  is  anticipated. 
DOE  and/ or  DOE  Contractors  (hereafter 
referred  to  as  DOE)  will  be  substantially 
involved  in  the  projects.  This 
involvement  will  include  shared 
responsibility  by  DOE  and  the 
participant  for  the  direction  of  the 
project.  DOE  and  the  participant  will 
joindy  determine  what  special  tests,  if 
any,  will  be  conducted:  the  content  and 
format  for  reports;  the  type  of  data  that 
will  be  taken;  and  what  equipment 
(exclusive  of  vehicles]  will  be  procured. 
DOE  will  also  have  the  right  to 
intervene  in  the  conduct  or  performance 
of  the  project  activities  for 
programmatic  reasons.  Intervention  will 
include  the  interruption  or  modification 
of  the  conduct  or  performance  of  the 
project  activities.  DOE  will  coordinate 
activities  between  the  other  DOE 
Electric  Vehicle  Program  activities  and 
the  site  operator  program.  Modifications 
will  be  made  to  assure  that  the  site 
operator  program  continues  to  meet 
eIoE  needs  and  goals.  A  statement  of 
substantial  involvement  further 
specifying  the  anticipated  involvement 
of  DOE  during  performance  will  be 
incorporated  within  the  award 
instrument 

All  projects  will  be  cost  shared  by 
DOE  and  the  participant.  Applicants 
should  be  aware  that  any  awardee  will 
be  required  to  have  a  cost  share  of  not 
less  than  50  percent  of  the  cost  of  any 
vehicles  purchased  and  not  less  than  20 
percent  of  the  total  cost  of  the  program. 
No  fee  or  profit  will  be  paid  to  the 
recipients  of  the  awards.  DOE 
anticipates  that  approximately  $1M  will 
be  available  for  support  of  activities 
during  FY-91.  It  is  anticipated  that  there 


will  be  four  or  more  awards  with  a 
maximum  DOE  participation  of  $250K/ 
year.  Available  funds  for  out  years  is 
anticipated  to  be  at  basically  the  same 
level.  Negotiation,  award,  and 
administration  will  be  in  accordance 
with  DOE  Financial  Assistance 
Regulations  (10  CFR  part  600).  The 
Catalog  of  Federal  Assistance  number 
for  this  program  is  81.088. 

It  is  anticipated  that  project  duration 
will  be  approximately  five  years.  Initial 
awards  will  be  for  one  year,  with 
extensions,  contingent  on  available 
funding,  for  following  years. 
Applications  submitted  m  response  to 
this  solicitation  should  provide  detailed 
cost,  schedule,  and  budget  information 
for  the  first  year  and  less  detailed 
information  for  subsequent  years,  as 
further  specified  in  this  solicitation. 

Public  Law  94-413,  enacted  on 
September  17, 1976,  then  modified  by 
Public  Law  95-238,  authorized  the  U.S. 
Department  of  Energy  (DOE)  to  conduct 
a  program  of  research,  development  and 
demonstration  designed  to  promote 
electric  and  hybrid  vehicle  technologies 
to  commercial  feasibility.  Test  and 
evaluation  of  electric  and  hybrid 
vehicles,  components  and  batteries  were 
among  the  activities  specified  by  this 
legislation.  In  the  period  since  the 
enactment  of  the  enabling  legislation  the 
DOE  has  supported  an  ongoing  program 
directed  toward  supporting  the 
development  of  commercially  viable 
electric  and  hybrid  vehicles.  Current 
program  direction  is  centered  in  three 
areas.  These  are  vehicle  and  component 
performance  and  acceptability,  vehicle 
and  component  maintenance 
requirements,  and  battery  performance 
and  life.  Performance  measurements 
include  such  items  as  energy 
consumption,  range,  and  acceleration. 
Acceptabihty  involves  the  ability  of  the 
vehicle  to  perform  its  assigned  mission 
and  the  operators  subjective  evaluation 
of  die  vehicle.  Components  are 
evaluated  for  their  ability  to  support  and 
enhance  vehicle  performance,  for 
example,  will  an  air  conditioner  cool  the 
vehicle  and  at  what  cost  in  range  and 
performance.  Component  evaluation 
includes  both  on  board  and  off  board 
items.  Two  of  the  areas  where  servicing 
requirements  for  electric  vehicles  have 
beeti  greater  than  desired  are  watering 
and  charging.  The  Site  Operator 
program  has  supported  work  to  develop 
better  methods  to  water  both  lead  acid 
and  nickel  iron  batteries,  the  two  types 
which  power  all  but  a  very  few  of  the 
EVs  in  use  today.  These  have  included 
such  approches  as  devices  which  will 
automatically  stop  the  water  flow  to  a 
battery  when  the  water  level  has 


reached  the  appropriate  level  and  single 
point  systems  which  allow  all  modules 
in  a  pack  to  be  watered  from  one 
location  on  the  vehicle. 

Maintenance  measurements  include 
type,  fi«quency,  and  cost  of  any 
maintenance  performed  on  the  vehicle. 
Areas  of  interest  include  routine 
maintenance,  such  as  watering  the 
battery  pack,  and  breakdowns,  both 
items  tyyical  for  all  vehicles  and  those 
unique  to  electric  and  hybrid  vehicles. 
Battery  performance  is  measured  as  a 
function  of  vehicle  range  and  pack  life. 
Pack  life  is  measured  both  as  a  function 
of  time  and  nimiber  of  charge-discharge 
cycles  the  pack  undergoes.  Battery 
packs  are  normally  subjected  to 
.  capacity  tests  on  a  regular  basis  to 
monitor  perfiormance. 

This  test  and  evaluation  program  is 
designed  to  provide  data  which  can  be 
used  by  manufacturers  and  potential 
manufacturers  to  improve  the  design  of 
electric  vehicles.  These  improvements 
are  aimed  at  making  the  electric  vehicle 
commercially  feasible  for  the 
manufacturer  and  acceptable  to  the 
driving  public.  Specific  areas  of  interest 
include  battery  management,  electronics 
and  drive  train  efficiency  and  reUability, 
and  operator/passenger  eigonomics. 
The  Site  Operator  Program  is  a  field  test 
of  EV  technology,  as  opposed  to  a 
demonstration  of  any  specific  product  or 
products.  The  project  plans  must  include 
data  collection  and  analysis  and  provide 
the  flexibility  to  test  new  technology  on 
component  and  vehicle  levels.  The 
testing  is  expected  to  occur  on  a  daily 
basis  and  should  be  integrated  into 
existing  fleeit  operations  to  minimize 
special  treatment.  Vehicle  routes  and 
missions  should  be  predefined  to 
minimize  mismatched  vehicle 
assignments.  For  the  proposal  phase  a 
general  description  of  types  and 
numbers  of  vehicles  and  vehicle  usage, 
and  other  equipment  will  be  required. 
Please  note  that  all  vehicles,  equipment, 
etc.  will  be  procured  by  the  awardee. 

The  applicant  is  to  include  a  concise 
but  definitive  statement  of  objectives  for 
inclusion  into  any  resulting  agreement. 
The  individual  key  tasks  are  to  be 
defined  and  listed  in  logical  sequence.  It 
is  the  responsibility  of  the  applicant  to 
include  all  items  in  the  statement  of 
.  objectives  that  are  required  to 
accomplish  the  stated  purpose  of  the 
project.  Each  task  is  to  be  priced 
separately. 

The  application  will  be  broken  down 
into  categories.  The  following  is  a  list  of 
the  categories  with  a  brief  description  of 
each.  The  application  must  address  each 
category. 

(a)  Program  plan:  The  applicant  needs 
to  submit  a  program  plan  detailing  what 


exacdy  he  proposes  to  do  (short  term 
goals  and  objectives)  for  the  first  year 
and  how  he  plans  to  accomplish  these 
goals  and  objectives  with  a  detailed 
budget.  This  description  should  include 
what  type  of  vehicles,  equipment,  etc. 
will  be  procured  and  the  proposed 
sources.  He  also  needs  to  submit  the 
general  long  term  goals  and  objectives 
with  rough  estimates  for  next  four  years. 

(b)  Management  plan:  In  addition  to 
documenting  internal  support  the 
applicant  should  submit  a  management 
plan.  The  management  plan  should 
detail  the  organization  of  the  proposed 
team;  communications  plans;  points  of 
contact  internally  and  externally;  team 
organization  fit/connection  within  the 
applying  organization. 

(c)  Personnel:  The  applicant  should 
submit  a  list  of-all  personnel  that  will 
comprise  the  site  operator  team.  The  list 
should  include  college  degrees  and  prior 
personnel  experience  with  fleet 
operations  and  maintenance;  electric 
vehicles;  program/project  management; 
testing  and  evalaution;  batteries;  etc.  in 
a  chart  matrix  form  with  resumes 
documenting  claimed  experience.  The 
program  manager  should  have  a  college 
degree  and  at  least  five  years  program 
management  experience.  Project 
Engineers  should  have  a  BS  degree  and 
four  years  engineering  experience  in 
fleet  operation  and  maintenance.  Senior 
Technicians  should  have  at  least  four 
years  experience  with  batteries  and/or 
vehicle  maintenance  and  repair. 

(d)  Facilities:  In  addition  to  the  garage 
faciUties  and  equipment  in  the  draft 
solicitation,  the  applicant  should  list  all 
other  office  facilities  and  equipment  that 
will  also  be  used  in  the  site  operator 
program  such  as  computers,  printers, 
software,  etc. 

(e)  Location:  Climate  has  a  significant 
impact  on  the  performance  of  electric 
vehicles.  In  order  to  provide  a 
comprehensive  appraisal  of  EV 
performance,  representatives  are 
desired  in  all  major  climatic  areas  of  the 
country.  The  appUcation  should  clearly 
indicate  where  the  vehicles  will  be 
operated,  and  typical  climatic 
conditions  for  that  (those)  areas. 

(f)  Environmental  impact  Since  the 
environment  is  one  of  die  major  factors 
influencing  electric  vehicle 
development,  participation  by 
organizations  within  air  quality 
"nonattainment  areas"  is  desired.  The 
application  should  contain 
environmental  statistics  for  the  area. 
These  should  include  measured 
quantities  for  ozone,  CO  and  NO,  and 
the  corresponding  allowed  values.  The 
application  should  also  include  the  ratio 
of  fossil  to  nonfossil  fueled  power 
generation  for  the  utility  serving  the 


area,  and  any  other  significant 
environmental  considerations. 

(g)  External  support  Site  operators 
are  encouraged  to  involve  local 
government  and  industry.  Local  support 
may  be  used  to  supplement  internal 
funding  and/or  operations,  but  cannot 
replace  itnemal  management 
commitment  Any  involvement  by 
outside  organizations  should  be  defined 
in  the  application. 

(h)  Special  interest  Collocated 
programs  such  as  technical  training.  EV 
component  manufacturing,  etc.  that  may 
benefit  or  be  benefited  by,  the  Site 
Operator  Program  will  be  considered.  A 
description  of  any  such  program  and  the 
expected  relationships  should  be 
included  in  the  application.' 

(i)  Other  In  addition  to  the  above  the 
applicant  should  describe  any 
additional  capabilities  and/or  resources 
which  the  applicant  believes  would  be 
advantageous  to  the  program.  These 
could,  for  example,  include  special 
computer  capabilities,  video  services, 
etc. 

(j)  Data  collection  and  reports:  There 
should  be  a  section  in  the  applications 
that  detaib  the  offeror's  data  collection 
plan  and  report  submission  to  insure 
accurate  data  and  timely  submission  of 
reports.  This  includes  the  appUcant's 
quality  assurance  plan. 

(k)  Experience:  The  applicant  should 
document  the  organizational  experience 
with  fleet  operations,  electric  vehicles 
and  government  grants.  The  government 
grants  documentation  should  include 
contrct  number,  agency  name, 
performance  period,  agency  program 
manager's  name,  phone  number,  etc. 

Evaluation  Criteria 

All  timely  applications  recieved  will 
be  evalauted  and  point  scored  in 
accordance  with  the  technical 
evaluation  criteria  listed  (in  descending 
order  of  importance)  below. 

Technical  Proposal  Evaluation  Criteria 

The  Technical  Evaluation  Criteria  are 
weighted  in  the  following  manner 
Criterion  A  is  weighted  approxhnately 
twice  as  much  as  Criterion  B. 
Subcriterion  A.1  is  weighted  about  one 
and  one-third  as  much  as  Subcriterion 
A.2  and  A.3,  which  are  weighted 
equally.  Subcriterion  B.l  is  weighted 
equal  to  subcriterion  B.2.  Criterion  C  is 
weighted  approximately  one-third 
Criterion  A.  Subcriterion  C.1  is  weighted 
equal  to  subcriterion  C.2.  Criterion  D  is 
weighted  approximately  two-thirds 
Criterion  C.  subcriterion  D.l  and 
subcriterion  D.2  are  weighted  equally. 
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Criterion  A:  Ex|)erience,  Facilities  and 
Personnel 

1.  F.T4>erience  will  be  evaluated  to 
determine  ihe  applicanls  {andliaEityaiid 
bacKground  in  die  praauement, 
operafion  and  maintenance  ef  electric 
vehides. 

2.  The  descripfion  of  the  applicants 
facilities  wiU  be  evaluated  to  determine 
the  suitilbffity  for  hoosing  and 
luaiutafanng  the  et  vehlclels).  and 
program  staff. 

3.  Key  peseonnci  offl  be  evrioaled  as 
to  iktir  CBipabiiaies  ki  <be  EV  awa.  as 
daawaalntad  bgr  educatioa  and  past 
work) 


Criterion  B:  Frogram  Flan  tad 
Management  nan 

1.  The  Prograa  Flan  «mU1  be  «Kakated 
to  detennine  the  short  and  laog-tem 
objectives  of  the  appTirjin*,  and  die 
proposed  methods  of  achieving  these 
cfbjectives.  Hiese  w31  be  compared  «dfli 
the  goals  «f  the  Site  Operator  prqgram. 

2.  Ibe  Management  Ran  will  be 
evaluated  te  assess  the  quality  of  the 
provisions  for  tedmical.  quality  and 
administrative  controls  and  to  assure 
appMpriaie  pRiject  ualiiveiiafioe  aiKl 
oveiay  I 


Criterion  C:  F.xternal  Support  and 
Eaviroamental  In4)act 

1.  Dm  afflication  wiU  be  evalnated  to 
determine  the  extent  af  kuroKeiMBt  in. 
and  siinwrt  ot  the  paqgcam  by  local 
industry  and  govamment. 

2.  Tbe  appMf  jtion  wall  be  evaluated  to 
determine  the  potential  for  beneficial 
enviranmeBtal  i»n|mrt  through  the  use  of 
EVs  to  replace  internal  coo^ustion 
engine-powered  vehides. 

Criterkm  Q:  Data  Ooliection  ft 
Spedal  Interest,  and  Other 

1.  The  Data  Collection  and  Reports 
seofion  «f  ^  appHcatioB  wfll  be 
evaluated  to  dutonsiue  Aw  iiieAod(s)  for 
insuring  the  aocwacy  and  teneTmess  -of 


2.  The  applicaftieo  will  be  evaluated  to 
determine  the  potential  benefit  of  any 
activities  and/or  capabilities  of  die 
applicaat  whksh  are  not  dkectly  related 
EV  fleet  «penitiaB.  b«it  wbiob  say 
enhance  the  paaorass. 

Applications  shall  be  lesponsive  to  aJl 
the  above  criteria.  Cost  csnsideratifMu 
win  nat  he  point  scored  or  adiectively 
rated.  In  inaldnj  the  selection  decision, 
the  apparent  advaatages  of  individual 
tecluiical  applications  will  be  weighed 
against  Ihe  evaluated  probable  cost  to 
the  Government  (indu£ng  cost  sharing) 
to  determine  whether  better 
applicaGons,  exduding  cost 
consideraticHis  are  worth  the  evaluated 
probable  cost  diffierentials  over  other 


applications,  if  iipplications  are  very 
dosely  sankedand  die  Sonioe  Selectton 
Official  determines  that  the  si^eriority 
in  the  tedmical  aapects  of  Ihe  higher 
rated  application^)  i*  oot  aieaatogful 
when  viewed  in  relationship  to  lewar 
rated  applicatinns.  evaluated  pcobable 
costs  to  die  Cevanaaeat  may  iarm  dw 
basis  for  selection. 

Ike  Searoe  Setoctton  Official  (SSO) 
wiHaaloe  SBicctiaa  jsrnwgniistinnsand 
award  in  aooocdaaae  antfa  Ihe  above 
evatnatiaa  oiteria  and  ia  a  ownner 
which  Mid  fartber  the  DOE'S 
proffaamatic-gaals. 

In  oendocfiRg  ^e  appKcation 
evsAootiaRS.  fteyvenuaent  may  use 
assistance  and  eidvice  from  non- 
government personnel.  Appticanle  are 
theinuie  requested  to  state  on  me 
apfdication  cover  sheet  ifdiey  do  not 
consent  to  use  of  non-^Dvennnent 
personneL  Applicants  are  further 
advised  that  DOE  may  be  unable  to  give 
fuU  consideration  to  aa  application 
sofamitted  without  sudi  consent. 
Information  contoined  in  the 
appiicaftons  shaQ  be  treated  in 
accordance  wlfli  the  polides  and 
procedures  set  forth  in  10  CFS  600.1B. 

DOE  reserves  the  right  to  iund.  in 
whole  or  in  part  aiv,  adl,  or  Bene  of  ^ 
applications  submitted  ia  leapooae  to 
the  sobcitatioB.  DOE  may  reqatM 
appbcotioas  is  be  daiified  or 
suH'temewted  to  the  extent  caasideied 
necessary,  either  threap  additional 
written  sabaassioos  or  oral 
presentefioes;  however,  ihe  awaid  may 
be  made  solely  cntfaetotfonnnrtaH 
OQirtatoed  in  the  apphcatioo.  DOE  is 
under  no  obligation  to  pay  for  any  costo 
associated  widi  preparation  or 
submission  of  applications  if  aa  award 
isaat  flUKle.  If  aa  sward  is  flsade.  sadi 
coste  BMy  be  allowable  as  provided  in 
applicable  coat  principles. 

Instructions  and  O^arlntoflmatian 

n^fit-making  entities.  indtvidnaAs, 
educational  or  nonprofh  mstitutioas, 
and  other  entities,  are  eHgfUe  to  submit 
applications  in  response  to  this 
solicitotion.  A-95  clearance  is  not 
required.  Froposals  from  federal 
agencies  and/or  laboratories  owned  and 
operated,  or  under  die  direction  of  the 
Federal  Govamment  will  also  be 
accepted:  however,  any  awards  made 
such  entities  may  not  be  sub}ect  to  10 
CFR  part  600l  Application  antidpating 
participatton  of  a  federal  laboratory 
through  subcontract,  use  agreement  or 
other  arrangement  must  include 
satisfactory  evidence  of  specific 
authorization  .from  the  ny^iirant  federal 
agency. 


Netiae  ofPtmibleAvaiJabJL'ty  ofLeaas 
forBidPn^Kisal^eptamiioDhy 
Minority  BaaitumaEateipriaBgSBekiQg 
DOE  Contracts  and  AMaJsttmce 

Seoden  21t(e)(ll  ef  die  OOE  Ad  tFdb. 
L  95-91  as  amended  by  Fab.  L.  05-6t^ 
autheiiBes  ^le  Department  of  Energy 
(DOE)  to  pro^de  fifiancial  assistance  to 
minority  business  tjiiteipi  ises  to  assist 
them  tn  dieii  efforts  to  participate  in 
DOE  acquisition  and  assistance 
programs.  Financial  assistance  is  in  nie 
form  vif  direct  loans  to  enable  fiie 
preparation  tn  bids  or  proposals  tor 
DOE  contracts  and  assistance  awards, 
subcontracts  widi  DOE  operating 
contractors,  and  contracts  widi 
subcontracts  of  DOE  operafing 
contradors.  The  loans  are  Hmited  to  7S 
percent  of  the  costs  involved. 
Availatdlity  (rfdiese  loans  is  subject  to 
annual  appropriation  of  funds  and  die 
remaining  availability  of  funds  from 
sudti  approjniations  under  CFDA 
number  BLOBS.  DOE  not  wairaat  (hat 
sudi  assistance  can  be  made  available 
in  suffident  time  to  prepare  an 
applicatian  for  this  solicitation.  DOB 
does  point  out  that  the  program  indudes 
provisions  lor  a  prc^Smioaiy  review  in 
advance  of  a  specific  loan  request 
Informatton  regarding  loan  avaSabtt^., 
eligibility  cnteritt  and  how  to  apply  SMy 
be  obtained  from: 

Saa  Franciaoo  OperadoBS  Office. 
l^X^  1383  &DBdway,  OakUmdCA 
«M12,  AttK  Jdmority  Loanftsgraa 
Office,  (4tS)  273-6403 

Eadi  application  in  response  to  dds 
solidtation  should  be  prepared  in  one 
volume.  One  original  and  three  copies  of 
each  appfBcation  are  requiced. 
^plicaftons  diafl  exclude  material  not 
essential  to  evaluation  of  die  proposal. 
The  appBoetion  is  to  be  prepared  for  the 
complete  project  induding  a  detailed 
statement  of  ob|ectives  and  cost 
estimate  for  the  first  year;  more  generd 
task  description  and  cost  estimates  are 
reqidred.  on  an  annual  basis,  for 
subsequent  activities.  AppBcafions  shall 
be  as  short  as  possible  consistent  iddi 
completeness,  dearly  and  concisely 
written  and  neat  and  logically 
assembled.  The  importaace  of  supplying 
full  and  competdy  responsive 
information  fw  each  of  theeaahiafiai 
criteria  cannot  be  overemphasisBd.  If 
the  offer  ia  submitted  under  a  joint 
venture  arrangement,  this  fact  saust  be 
clearly  set  forth.  13ie  cost  principles  that 
shall  apply  will  depend  on  the  t^ieaf 
awardee(s}:  FAR  31^  aad  DEAR  8SL2 
■hall  apply  to  commercial  organisafians. 
dMB  Circular  A-21  shall  apply  to 
institutions  of  higher  education,  > 
Circular  A-S7  shall  apply  to  state  I 


local  governments,  and  0MB  Circular 
A-122  shall  apply  to  nonprofit 
organizadons.  Reporting  under  any 
agreement  awarded  wiU  be  in 
accordance  with  DOE  Order  1332.2 
"Uniform  Reporting  System  for  Federal 
Assistance."  The  awudee(s)  must  have 
an  accoimting  system  capable  of 
accumulating  costs  by  project  All 
applicants  ars  required  to  provide  in 
their  proposal  the  nine-digit  Taxpayer 
Identification  Number  (T^  assigned  by 
the  U.S.  Internal  Revenue  Service. 
Applications  must  indude  completed 
Standard  Forms  424  "Application  for 
Federal  Assistance."  424A  "Budget 
Information."  and  424B  "Assurances," 
and  indude  certifications  for  Drug-Free 
Workplace,  Lobbying  and  RegarcUng 
Debarment  Suspension  and  Other 
Responsibility  Matters — ^Primary 
Covered  Transactions.  These  may  be 
obtained  from  the  DOE  Contact  Person 
named  below.  The  specific  reporting 
requirements,  prepared  in  accordance 
vndi  DOE  Order  1332.2  "Uniform 
Reporting  System  for  Federal 
Assistance,"  are  also  obtainable  finm 
the  DOE  Contact  Person.  Applications 
should  be  sumbitted  to  the  DOE  contad 
given  below. 

DATES:  The  application  due  date  is  4 
p.m..  Mountain  Daylight  Time,  October 
15, 1990.  Late  applications  will  be 
handled  in  accordance  with  10  CFR 
600.13. 

Prospective  applicants  intending  to 
submit  an  application  in  response  to  this 
solicitation  should  notify  the  Contact 
Person  below  of  their  intent  in  writing. 
Questions  regarding  this  solicitation 
should  also  be  submitted  to  the  Contact 
Person  in  writing  by  September  19, 1990. 
Questions  and  answers  will  be  issued  in 
writing  by  amendment  to  this 
solicitation.  Copies  of  all  amendments  to 
this  solicitation  will  be  sent  only  to 
those  notifying  the  Contact  Person  of 
their  intent  to  submit  an  application. 
Selection  is  expected  to  be  made 
October  26. 1990  and  the  earUest 
'  award(8]  is  expected  to  be  to  be  made 
December  7, 1990.  Unsuccessful 
applications  will  not  be  returned  to  the 
applicants  and  may  be  retained  by  DOE 
contact:  Three  copies  of  each 
application  and  a  signed  original  should 
be  submitted  to  the  DOE  Contact 
Person: 

Dallas  L  Hoffer,  Contracts  Management 
Division,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  DOE 
Place.  Idaho  Falls.  Idaho  83402-1129. 
R.I.  Hoylei, 

Acting  Director,  Contracts  Management 
Division. 

[FR  Doc.  90-21922  Filed  9-14-90: 8:45  am] 
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Grant  and  Cooperathre  Agreement 
Awards;  Idaho  Operattons  Ofnee: 
Qsorgs  Maaon  Law  SdMol 

AOBNCy:  Department  of  Energy. 

action:  Intent  to  negotiate  a  grant  with 
George  Mason  Law  School.  Fairfax, 
Virginia. 

summary:  "Examination  of  die 
Regulatory  Process  Appropriate  for  die 
Licensing  of  Advanced  Nvdear 
Readers".  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office, 
intends  to  negotiate  a  grant  on  a 
noncompetitive  basis,  with  George 
Mason  School  of  Law.  Fairfax.  Virginia. 
Tliis  grant  is  for  approximately  $182,602 
and  will  carry  the  activity  through 
September  30. 1992.  This  action  is 
authorized  by  the  Department  of  Energy 
Organization  act  under  Public  Law  95- 
91.  In  a  previous  study.  George  Mason 
identified  four  principal  areas  of  public 
concern  regarding  the  safety  of  nuclear 
power.  This  grant  will  provide  George 
Mason  Law  School  widi  additional 
funding  to  examine  the  regulatory 
constraints  and/or  flexibility  generated 
by  the  public's  potential  perception  of 
the  superior  safety  and  environmental 
characteristics  of  advanced  reactors. 
The  objectives  of  the  work  are  to 
determine  how  these  perceptions  affect 
the  regulatory  process  and  to  quantify,  if 
possible,  what  these  perceptions  are  and 
then  to  identify  how  they  may  be  met  by 
advanced  reactors  and  hence.  indirecUy. 
expedite  the  licensing  process  of 
advanced  reactors.  This  information  will 
then  be  provided  to  the  utilify 
companies  to  be  used,  as  appropriate,  in 
the  licensing  of  the  next  generation  of 
nuclear  power.  The  authorify  and 
justification  for  determination  of 
noncompetitive  finandal  assistence  is 
DOE  Financial  Assistance  Rules  10  CFR 
part  600.7(b)(2)(i).  (A).  The  activify  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of,  or  is  a  continuation  or 
renewal  of,  an  activify  presenUy  being 
funded  by  DOE  or  another  Federal 
agency,  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  continuify  or 
completion  of  the  activity.  The  work 
definitely  meets  the  intent  of  the 
Department  of  Energy's  programatic 
mission  and  addresses  a  public  need. 
PubUc  response  may  be  addressed  to  the 
contract  specialist  below. 

contact:  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  DOE  Place, 
Idaho  Falls,  Idaho  83402,  James 
McGowaa  Contract  Specialist  (208) 
526-8779. 


Dated:  August  30,  lonn 
R.  Jeffitsy  Hoylss. 

Acting  Director,  Contracti  Manaaement 
Division. 

[FR  Doc.  90-21796  FUed  9-14-40;  8:45  am] 
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Financial  Aasistance;  State  of  Idaho. 
Boise,  ID 

action:  Notice  of  noncompetitive  grant 
award  to  the  State  of  Idaho. 


Health  Agreement 

summary:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office, 
intends  to  negotiate,  on  a 
noncompetitive  basis,  a  grant  for 
approximately  $530,000  with  the  State  of 
Idaho.  Boise.  ID.  This  grant  will  carry 
die  activity  duvugh  June  30, 1994.  This 
action  is  audiorized  by  42  U.S.C  2011  et 
seq..  Atomic  Energy  Ad  of  1954  as 
amended.  "Hie  Secretary  of  Energy 
announced  a  Ten  Point  Plan  designed  to 
chart  a  new  course  for  the  DOE  toward 
full  accountabilify  in  the  areas  of 
environmental  protection  and  public 
health  and  safefy.  Idaho  was  invited  to 
participate  in  negotiations  which  lead  to 
the  execution  of  a  formal  Agreement 
between  Idaho  and  DOE  The  objective 
of  the  Agreement  is  to  provide  the  State 
with  the  means  to  assume  a  more 
substantive  role  in  evaluation  of 
potential  healdi  risks,  if  any.  arising  out 
of  or  relating  to  activities  at  the  INEL 
and  evaluation  of  the  health  status  of 
potentially  exposed  off-site  populations 
within  Idaho.  These  activities  are 
expected  to  help  assure  the  citizens  of 
Idaho  that  DOE  operations  do  not 
constitute  a  health  hazard  and  to  be 
beneficial  in  building  public  confidence 
in  DOE  programs.  This  grant  award  will 
implement  diis  Agreement.  The 
authorify  and  justification  for 
determination  of  noncompetitive 
finandal  assistance  is  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2)(i). 
(C).  The  applicant  is  a  unit  of 
government  and  the  activify  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  preduding 
DOE  provision  of  support  to  another 
entity.  The  work  definitely  meets  the 
intent  of  die  Secretary's  Ten  Point  Man 
and  addresses  a  pubUc  need  (assuring 
that  DOE  operations  doe  not  constitute 
a  health  hazard).  Public  response  may 
be  addressed  to  the  contract  specialist 
below. 

CONTACH'U.S.  Departinent  of  Energy, 
Idaho  Operations  Office,  785  DOE  Place, 
Idaho  Falls.  Idaho  83402.  Marshall  Garr. 
Conb-act  Specialist  (208)  526-1536. 


Fedsral  Register  /  Vol.  55.  No.  tW  /  Monday.  September  17,  W»  /  W<^ce« 


FaJflwl  Rajbter  /  Vol  55.  No.  lao  /  Monday.  September  17.  1300  /  Nobces  >MJ9 


Dated:  September  4,  tWO. 
R.  |«fb«y  Hoyles. 

Direcfor,  Contracts  Manogemetit  Otvrston. 
[FR  Doc  90-21824  Filed  B-14-40;  8:45  am] 


National  Confarww*  Of  State 
LaQMators,  Ovnvar,  CO;  tntant  To 
Nagottato  a  Non-CompatttivannancM 


AOCMCv:  Despartment  of  Energy. 

action:  Notice  of  intent  to  negotiate  a 
non-competitive  financial  assistance 
award  'with  iin  Nafional  Conference  of 
State  Leipslatora,  Denver,  CdotBdo. 

tumuan:  ^IBneigy  Efficiency  Optians 
far  State  LegiBlatan."  The  U.S. 
Department  ttffiDogy  (DOE|  Qffioe  of 
Gmaenratioo  and  Renewable  Energy, 
tlupoogh  the  DOE,  Idaho  OperatioBS 
Office,  Denver  Safsport  Office,  intends 
to  negotiate  oo  a  non-competltrve  basis, 
a  axiperative  agreement  with  the 
National  Conference  of  State  Le^slators 
(NCSL),  Denver.  Colorada  This  action  is 
audHMned  by  Pnbtic  Law  95-01  (42 
USXL  7111)  and  PbUic  Law  94-183  (42 
USXl.  tan).  The  National  Energy 
Strategy  carreatly  under  development 
anil  contain  optiaas  for  energy 
cffidency,  and  many  cf  the  strategies 
will  be  anplemented  by  State 
Govemaeats.  The  NCSL  has  been 
iavitod  to  negotiate  with  the  Denver 
Support  Office  leading  to  the  executkn 
of  a  ooeperative  a^veaient  between  it 
and  DOE.  The  ebfective  of  the 
agreenent  is  to  assist  the  NCSL  with  the 
{Bocen  c€  dissendnating  the  contoits  of 
the  National  Energy  Strategy  to  its  state 
legialalnres.  This  agreement  wiU  provide 
iegudators  wilh  the  means  to  asaume  a 
meie  aobstantive  role  in  inplementing 
the  National  Enei^  Strategy 
conservation  goab.  The  asAority  and 
justification  far  detemination  of  non- 
ccaapetitive  financial  assistance  is  DOK 
FSnandal  Aasiatanoe  itales  10  CFK  «ea.7 
(b)(2)(I)(i).  The  appUcant  has  exchisive 
domestic  capabiUty  to  perf ocm  this 
activity  based  on  the  nnique  nature  of 
the  orgsnizatian.  No  other  natioaal 
htl>iiti»»  ofgantxation  exists  which  is 
governed  by  the  State  legislatures  and 
directly  fniided  by  contributianB  from 
geaerai  tax  revenue  of  the  SO  States.  The 
iftmnmi^  oost  for  One  yeu'  is  expected 
Is  be  approximately  $isa80a 

PON  WNTHGN  MMNMATWN  OONTACIt 
U.S.  Department  of  &iergy,  Idaho 
Operations  Office,  Denver  Support 
OfBce.  1075  South  Yukon  Street. 
Lakewood,  Coknvdo  80228,  Margaret 
Learmouth,  Contract  Specialist,  (30S) 

oee-Tooa 


Di 
R.I. 

Acting  Director.  Cootnott  ManagoBma 

Diviaion. 

[FR  Doc  »-nwn  Ffled  9-14-80;  8:45  am) 


Financial  Ageiatanra.  RavnoMa  Mrtalt 
Ca 

AOENCV:  Department  of  Energy. 
action:  Intent  to  negotiate  a  cost- 
sharing  cooperativB  agreement  with  the 
manufacturing  technology  laboratory  of 
the  Reynolds  Metals  Company, 
Sheffield,  AL. 

■miwnnr  "Evaluation  of  TiBr-G 
Cathode  CMBpeoents".  the  U.S. 
Department  of  Energy  (DOE).  Idaho 
Operations  Office,  intends  to  negotiate, 
on  a  noncompetitive  basis,  a  cost-shared 
cooperative  a^eement  having  a 
duration  of  3  years  %vith  the  Reynolds 
Metals  Company,  Sheffield.  AL  It  is 
estimated  that  the  total  cost  of  the 
project  win  be  approximately  $3.1 
million,  DOE'S  share  of  the  cost  wiD 
total  approximately  $2.2  million.  This 
unsolicited  proposal  was  submitted  by 
Reynolds  under  its  own  initiative  in 
February  1990,  and  is  accepted  for 
support  pursuant  to  the  provisions  of  10 
CFR  600.14.  The  cooperative  agreement 
wffl  support  research  and  development 
on  application  of  wettable  titanium 
d^ride-^aphite  cathode  components 
in  retrofitted  commercial  Hail-HoonH 
alumina  redaction  oeUs  for  energy 
conservation  tfarongh  development  and 
confirmation  of  the  engmeering  design 
packages  required  as  precursors  to 
tfemonstration  and  industrial 
application.  Reynold's  unsiriicited 
proposal  has  been  accepted  for  DOE 
financial  assistance  based  oo  its 
meetiag  the  criteria  outlined  in  the 
foHowing  paragraphs  listed  under  10 
CFR  60ai4:  (a)  The  activity  to  be  funded 
is  an  innovative  ^proach  relevant  to  a 
public  purpose,  and  \d]  the  applicant 
possesses  the  facilities  and  techniques 
necessaiy  to  achieve  the  proposed 
project  f^jectlves.  There  are  no  recent, 
ciurent.  or  planned  solicitations  under 
which  ttiis  unsolicited  proposal  would 
be  eligible  for  consideration.  The  work 
definitely  meets  the  intent  of  the 
Department  of  Energy's  Industrial 
Conservation  Program,  is  authorized  by 
the  Steel  and  Aluminum  Energy 
Conservation  and  Technology 
Competitiveness  Act  of  1988  tPub.  L.  No. 
100-oao)  and  addreseesa  piiihc  need. 
PaUic  response  may  be  addressed  to  tfie 
contract  qradaiist  below. 
contact:  U^  Departaent  of  Energy. 
Idaho  Operations  Office.  785  DOE  Place. 


Idaho  FaOs.  Idaho  13402.  fames 
McGowan.  Oanfcnct  Speciailist  (20^ 
526-8770. 

Dated  Septeosber  B.  I8B0. 
R.).JIoyl«a. 

Acting  Dinectm.  CoaUacts  Moiwgemeai 
Division. 
[FR  Doc  ao-euea  Fifed  a-14-00: 8:45  am] 


Datai 


AOCNCV:  DepartneRt  of  Eneiar  (DOE). 
ACnosi:  Notice.  ^^^^^ 

SUMMAfirDoe  announces  that  pursuant 
to  10  CFR  000.7  (bMZ),  it  intends  to 
renew  on  a  noncompetitive  basis  a  grant 
to  Texas  A&!  University  to  support  the 
institution's  efforts  in  strengAening  Ae 
infrastructure  and  research  activities  of 
the  South  Texas  Energy  Research 
Development  fSTERAD)  Center.  TTie 
grant  is  being  renewed  for  a  one-year 
period.  eSective  September  30, 1990.  The 
total  estimated  cost  is  $257,513.  which 
consists  of  the  DOE  funding  in  the 
amount  of  $66,231  and  recipient  cost 
sharing  of  $191,282. 

Procurement  request  Noj  05- 
900R21703.001. 

Prt^ect  scope:  This  gmt  renewal  will 
allow  the  recipient  to  pursue  its  goal  to 
promote  energy-based  science  and 
technology  researdi  and  development 
efforts  at  ti»e  Univereity  and  the  South 
Texas  region  and  Aerrf)y  increase  the 
pool  of  minortties  pursuing  research 
careers  in  these  areas.  During  this  phase 
of  the  project,  tiie  recipient  will  focus  on 
continuing  to  develop  the  University's 
researdi  infrastructure. 
Accomplishments  during  the  initial 
phase  of  the  project  indicate  that  the 
Texas  A&I  University  wiU  successfully 
achiieve  these  objectives  with  continued 
DOE  funding  and  that  competition  for 
support  would  result  in  considerable 
delay  in  achieving  some  of  the  results 
anticipated  during  the  upccMning  phase 
of  the  project  as  well  as  inhibit  the 
objectives  of  the  DOE  Minority 
Educational  Institution  Assistance 
Program.  Award  is  therefore  restricted 
to  Texas  AU  University. 

FOn  nWTNEB  WFONanTNM  CONXaCK 

Rwfas  H.  Smitfi,  DOE  Project  Officer. 
Office  of  tiie  Manager,  Oak  Ridge 
Operatiaas.  ILS.  Bepaitaient  <rf  EnnTgy. 
P.O.  Box  2001,  Oak  Ridge,  TN  37131- 
8503,  {61^  576-4988. 


laauad  in  Oak  Uidga.  Teonessee.  on 
SapteafacTiai 


D/iaoSor,  fivaawaeat  oadCaatractB 
Diwuiaa,  Oak  Mic^  Operatiamt.  * 

[Fl  Ow.  9fr-2tn7  Mad  •-14-aO;  8:49  «■] 


MoFBaaAoafn  Cnarfy  Tadnioloyy 
Caniarj  coopafiKlva  AQraainafii! 
FInancwl  AoMaianca  Award  to 
TlMrmoCliani,  Incorperated 

ANBiaR  Morgaatown  Energy 
Tedmology  Center,  Department  of 
Energy  (DOG). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  a  cooperative  agreement 
award. 

auMMARv:  Based  upon  a  detominatioa 
made  pursuant  to  10  CFR  e00.14(e](l)  the 
DOE.  MorgantDwn  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  48-month  cooperative  agreement  to 
ThermoChem.  Inc.,  of  Cohnr^a, 
Maryland,  with  an  associated  budget  of 
approximately  $6.M. 

tern  RMTMU  WFONMATION  CONTACT:  D. 

Denise  Riggi.  1-07,  U3.  Dqwrtraent  of 
Energy.  Mo^iantoum  Energy  Technofagy 
Center.  P.O.  Box  660,  Morgantowa.  West 
Vti:^nia  2Se07-0B8a  Telephone:  (304) 
291-4241,  Procurement  Request  No.  21- 

gca4Cz722fiiioa 


SUPPLBMCNT ANT  INTONMATION:  The 
pending  award  is  based  on  an 
unsolicited  application  for  a  research 
project  for  purposes  of  testing  a  Pidsed 
Atmospheric  fluidized  Bed  Combustion 
techn^ogy  under  adiabatic  and  non- 
adiabatic  conditions.  The  test  objectives 
shall  include  monitoring  die  continuous 
operation  and  peifoiiaance  of  flie 
facility  as  it  responds  to  commercial 
demand  cycle  for  coal  diying  and  for 
district  heating.  Based  on  fte  unique  and 
innovative  ai^roach,  expertise  k&  the 
personnel,  and  facilities  provided  at 
ThermoChem.  and  the  enhanced 
benefits  to  be  received  by  the  public 
because  of  DOE'S  financid  support  tt 
has  been  determined  that  it  is 
appropriate  to  award  this  cooperative 
agreement  to  ThermoChem,  Inc.  m  a 
noncompetitive  basis. 

Dated:  Septeadwr  n.  1998. 


Director,  Acquitition  and  Assistance 

Division,  Morgantown  Energy  Thcknohgf 

Center. 

(FR  Dm.  «8-afl28  Faad  a-M-aoe  145  am] 

MUMO  COOK  MS».«1-M 


DatanalBaton  of  I 

Financial  Aaalatanca  tha  Unhf  araity  of 

Taxaa  at  El  Paao 

AGENCY:  Department  of  Energy  (IX)E). 
ACTION:  Notice. 


f.  DOE  announces  that 
pursuant  to  10  CFR  800  J(bi|(2].  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  The  University  of  Texas  at  El 
Paso  (UTEP)  to  tqiport  the  efforts  to 
improve  the  University's  administrative 
infrastructure. 

The  grant  is  being  renewed  for  a  one- 
year  poiod.  effective  September  30, 
1990.  The  total  estimated  cost  is 
$175,763,  which  consists  of  DOE  funding 
ia  die  amount  of  $111,157  and  recipient 
cost  sharing  of  $84,606. 

PROCUFEMOn"  REQUEST  NO.:  05- 
900RZ1761.001. 

PROJECT  SCOPE:  This  grant  renewal 
win  allow  the  recipient  to  pursue  its  goal 
to  promote  energy-based  science  and 
tedmology  research  and  development 
efforts  at  Ae  University  and  tiiereby 
increase  the  pool  of  minorities  pursuing 
research  careers  in  tiiese  areas.  During 
tills  phase  of  the  project,  the  recipient 
will  focus  on  establishing  on  energy 
research  center  as  a  separate 
operational  unit  to  provide  ongoing 
infrastructure  support  for  energy-related 
programs;  implementing  a  science/ 
engineering  outreach  initiative  with  £11 
Paso  area  secondary  and  two-year 
schools  to  strengthen  science  education 
at  the  precollege  level  continuing  the 
summer  Science/En^neering  Institutes 
and  the  "SUCCESS"  Minority  Retention 
Program;  continuing  the  Distinguished 
Energy  Research  Speakers  Ingram: 
ioijrieraenting  an  inservice  training 
pnn^am  for  El  Paso  area  public  sdiool 
teachers;  and  completing  the  linkage  of 
the  Energy  Center  with  die  main 
engineoing  computer.  Acconqdishments 
during  the  initial  phase  of  the  project 
indicate  that  the  University  of  Texas  at 
El  Paso  (UTEPJ  will  successfully  achieve 
these  objectives  with  continued  DOE 
funding  and  that  competition  for  support 
would  result  in  considerable  delay  in 
achieving  some  of  the  results 
anticipated  durLnig  the  upcoming  phase 
of  the  project  as  well  as  inhibit  the 
objective  of  the  DOE  Minority 
Educational  Institution  Assistance 
Program.  Award  is  therefore  restricted 
to  the  University  of  Texas  El  Paso 
(UTH>J. 
HON  njNTimi  WrONMATION  CONTACT 

Rufus  H.  Smith.  DOE  Project  Officer, 
Ofiioe  of  Uic  Manager,  Oak  Ridge 
Operations.  UJ&.  Department  of  Energy. 
P.O.  Box  aOOt  Oak  Ridge.  TN  37831- 
8503,  (815)  576^1086. 


UitMdiBOakRM9B.Ts 

Septpwbwiftiaaa 

Pater  Dl  D^ytoo. 

Directac  Pmauemamt  andCoatmdt 
DivisioK  Oak  Ridge  OperalioaB. 
(FR  Doc  fl0na928  Filed  a-14-«c  ac4S  aa4 
MLUNQ  COM  MM-OMi 


H 
180-100] 


.1Mi1-4-a0-0M4 


Algonquin  Qaa  Tranamlaslon  Co; 
Propoaad  Cbangaa  In  FERC  Gaa  Tariff 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (Algonquin]  on 
August  31, 1990,  tendered  for  filhig 
proposed  changes  in  its  FERC  Gas 
Tariff.  Second  Revised  Vohmie  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Propoaed  To  Be  Effective  October  J,  1990 

Secoad  Revisad  Votune  Ha.  1 

45  Rev  Sheet  Na  201 

7  Rev  Sheet  Na  aolA 

46  Rev  Sheet  No.  203 
42  Rev  Sheet  No.  204 
39  Rev  Sheet  No.  205 
3  Rev  Sheet  No.  208 
11  Rev  Sheet  No.  221 

8  Rev  Sheet  No.  223 
8  Rev  Sheet  No.  224 

2  Sub  13  Rev  Sheet  No.  324 

Second  Revised  Sheet  No.  9Sa 

Second  Revised  Sheet  No.  660 
Original  Vohune  No.  2 
5  Rev  Sheet  No.  266 

Algonquin  states  that  it  is  making  the 
instant  filing  pursuant  to  Section  32  of 
the  General  Terms  and  Conditions  of 
Algonquin's  FERC  Gas  Tariff.  Algonquin 
states  that  it  is  fiUng  the  tariff  sheets  to 
track  the  increase  in  the  Commission's 
Annual  Charge  Adjustment  Surcharge 
fromaiS  to  0.21  cents  per  MMBtu.  all  as 
more  fully  set  forth  in  Algonquin's 
instant  filing. 

Algonquin  further  states  that  the 
instant  filing  has  two  purposes;  (l)Ta 
penut  the  toaddng  of  the  ACA  unit 
surcharge  autiKniaed  by  the  Commission 
for  fiscal  year  1990;  and  (il)  to  revise 
section  32  of  the  general  terms  and 
conditions  of  Algonquin's  tariff  to  permit 
die  crediting  of  Commission  refunds  of 
ACA  charges  from  the  prior  fiscal  year 
charge  exceeds  actual  programs  costs 
for  the  same  fiscal  year  and  to  permit 
the  recovery  of  amounts  which 
Algonquin  is  charged  by  the 
Commission  in  instances  in  which  the 
Commi8sion''8  fiscal  year  estimates  fall 
short  of  actual  program  costs.  The  ACA 
Unit  Surcharge  authorized  by  the 
Commission  far  fiscal  year  1990  is 
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$0.0019  per  Mcf,  $0.0018  per  MMBtu 
converted  to  Algonquin's  measurement 
basis.  Tlie  ACA  Unit  Surcliarge  as 
adjusted  to  give  effect  to  tlie  1989 
adjustment  is  $0.0021  per  MMBtu 
converted  to  Algonquin's  measurement 
basis. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission.  825 
North  Capitol  Street  ME..  Washuigton, 
DC  20426,  in  accordance  with 
§S  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  avaUable 
for  public  inspection  in  the  public 
reference  room. 
Lois  D.  CaaheH, 
Secretarty. 

(FR  Doc.  90-21823  Filed  9-14-00;  8:45  am] 
MLUNQ  cooe  sriT-oi-ii 


[Proieet  No.  10395-003] 

City  of  Augusta,  KY;  Extending 
Deadline 

September  11, 1990. 

By  apphcation  filed  July  22, 1988,  the 
City  of  Augusta,  Kentucky,  and  its 
Electric  Plant  Board  (collectively 
Augusta),  filed  a  license  application  in 
Project  No.  10395-001.  The  Commission 
published  notice  of  the  application  on 
May  21, 1990,  with  comments  due  by 
July  25, 1990.  Chi  July  25, 1990,  the  City  of 
Vanceburg,  Kentucky  (Vancebiu^),  filed 
a  Protest,  Motion  to  Intervene,  Request 
for  bivestigation  or  Hearing  and 
Conunents.  On  August  23, 1990,  pursuant 
to  Rules  212  and  2008(a)  of  the 
Commission's  Rules  of  I^actice  and 
Procedure,*  the  City  of  Augusta, 
Kentucky  filed  a  motion  for  a  30-day 
extension  of  time,  to  September  24, 1990, 
to  file  an  answer  to  Vanceburg's  request 
for  investigation  or  hearing  and 
comments.  Augusta  has  shown  good 
cause  for  granting  the  requested 
extension  of  time,  and  notice  is  hereby 
given  that  Augusta  is  given  until 
September  24, 1990,  to  file  an  answer  to 
Vanceburg's  request  for  investigation  or 


hearing  and  comments,  filed  July  25. 

1990. 

Loia  D.  Caslwll. 

Secretary. 

(FR  Doc.  90-21824  Filed  9-14-90;  8:45  am] 

■NXHta  cooe  tzir^oi.* 


[Docket  Na  RP90-1 11-0001 

East  Tennssses  Natural  Gas  Co; 
Informal  Satttement  Confarenca 

September  11. 1990. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  28, 
1990,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  (1990).  or  any  participant,  as 
defined  by  18  CFR  38S.102(b)  (1990),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations  (18  CFR 
385.214  (1990)). 

For  additional  information,  contact 
Donald  A.  Heydt  (202)  208-0248  or  Irene 
E.  Szopo  (202)  208-1589. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  90-21825  Filed  9-14-90;  8:45  am] 
BNXMQ  cooe  an-m-m 


[Docket  No.  TII91-1-1 5-000] 

Mid  Louisiana  Gaa  Co.;  Proposed 
Change  of  Rates 

September  11, 1990 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  September 
10. 1990,  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  following  Tariff  Sheets  to 
become  effective  October  1, 1990: 


Seventy-Sixth  Revised 

Sheet  No.  3a 
Eight  Reviled  Sheet 

No.  3a.l 


Superseding 

Seventy-Fifth  Revised 

Sheet  No.  3a.1 
Seventh  Revised  Sheet 

No.  3a.l 


■  IB  CFR  385.212  and  385.2008(a)  (1990). 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Seventy-Sixth  Revised 
Sheet  No.  3a  is  to  reflect  the  collection 
of  the  Annual  Charges  imposed  by 
Section  382  of  the  Commission's 
Regulations. 

Mid  Louisiana  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  of  Mid  Louisiana's  FERC  Gas  Tariff. 
Mid  Louisiana  further  states  that  copies 
of  this  filing  have  been  mailed  to  Mid 
Louisiana's  jurisdictional  customers  and 
interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Petition 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatoray  Conunission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  in  accordance  with  §  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
19. 1990.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Petition  to 
Intervene.  Copies  of  tliis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lob  D.  Cashell, 
Secretary. 

[FR  Doc.  90-21828  Filed  9-14-90: 8:45  am] 
BiujNa  cooE  trir-oi-M 


[Docket  Na  TM91-1-47-000] 
MIGC,  Inc.;  Compliance  niing 

September  11, 1990. 

Take  notice  that  on  September  7. 1990, 
MIGC,  Inc.  ("MIGC")  tendered  for  filing 
Fifty-Ninth  Revised  Sheet  No.  32  to 
MIGC's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  This  tariff  sheet  is 
proposed  to  become  effective  October  1, 
1990. 

MIGC  states  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
applicable  to  sales  and  transportation 
services  during  the  fiscal  year 
commencing  October  1, 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  19, 1990.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  l>e 
taken,  but  vfiW  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Csshdi. 
Secretary. 

[FR  Doc.  90-21827  Filed  9-14-90;  &4S  am] 
BiLUNa  cooE  srir-si-M 


[Docket  Na  -nNO-l-M-OSO] 

Tarpon  TransmiasiQO  Ce^  Tariff  Hilog 


September  It  IWa 


dial  an 


7. 


Take  I 
Tarpoa' 

CTarpon")  tenAoed  far  ffing  wilk  die 
Commission  as  part  of  its  FERC  Gas 
Tariff,  OTiginal  Volume  No.  1,  Fourth 
Revised  Sheet  No.  2A.  proposed  to  be 
effective  on  October  1,  t9Ba  Tarpon 
states  that  this  tariff  sheet  has  been 
submitted  pursuant  to  SlS4.^c}(0)  of 
the  CoBHUBsion's  RegehitiaBS  aad  the 
Anaoal  Chaise  Adjustment  f 'ACA"j 
pravisiaa  of  Taipoa't  FERC  Gas  Tariff 
in  Older  to  allow  TaipoB  la  ooUect  the 
new  ACA  oxrit  charge  ol$MOa  per  Mcf 
established  fay  tke  Coamussian  to  be 
applied  to  iatorstate  pqieiine  rates  ia 


fiscal  year  1991  for  tlw  recovery  of  1980 
Annual  Chaiges. 

Tarpoa  kas  reqaested  that  the 
r^mmitiminn  waivo  dl  opplicalile 
regulations  to  penak  Fourth  Sevised 
Sheet  No.  2A  to  be  effective  on  October 
1.1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  Aoold  file  a  motnn  to 
intervene  or  protest  witli  the  Secretary. 
Federal  Energy  Regnlatoiy 
Commisston.  8ZS  North  Capitol  9treet 
NE..  WasMngtOR.  DC  20426  ia 
accordance  with  rales  Zll  and  Z14  of  tfw 
Commission's  Rides  of  IVacdoe  and 
Procedaes  (IS  CFR  385,211  and  aiSLa4). 
Sack  aMtkns  or  pratosis  sfaoaU  be  filed 
on  or  befiote  Sepiieari>er  ia  199a  Such 
notioBS  or  pioteste  will  be  considered 
by  the  GoaaaiesiaB  ia  de  tenoning  tiie 
apprapriate  action  to  be  taken,  but  mU 
not  serve  to  auke  proteetaats  parties  to 


the  proceediag.  A^y  paraoB  widriag  to 

bacans  a  fiarty  aiBit  fik  a  BMitioa  to 

intervene.  Copies  of  Skis  filing  an  on  fife 

with  Ae  Ceantssian « 

for  public  iaivactioa. 

LotoD. 

Secntary. 

[FR  Doc  90-ZlSt8  HM  V-M-aS;  4 


[Docket  Ma 


.eteLl 


September  11. 1990. 

Take  aotice  that  tke  pipeUoes  Ustod 
below  kave  eubautted  to  dc 
Coamissioa  tor  filing  proposed  selood 

reports. 


6-11-00- 
6-2»-ao„ 
7-02-ee.. 

7-27-0Q_ 
7-JS-SO.. 


Flag 


TnraooHiinMM  0«  P|p*  Um  Copaiatoo- 

MkttfMOooMlidMidQatCoapany 

TwwM—  Qas  Flpeira  ConnMny 

WMITtns  Qm,  me. 


Oemfmuf. 


mM' 


Ara4-tS-80lL 

nPB8-29B-007. 


iBi-ai4. 

0074 


>nw«ral 


r 


aw  l««7-7-«SZ.  RP87-7-0S4  and  RPB2-«fr-044. 


Any  person  wiakiog  to  do  so  aiay 
subnet  comments  ia  wntii^  cfmoetntog 
the  subject  refund  reports.  All  suck 
ooBaaaeots  skoald  be  filed  with  or  atailed 
to  the  Federal  Energr  Regulatoiy 
Coraraisstoo.  825  North  Capitol  Street. 
NEn  WaduagtoB.  DC  20428,  on  or  before 
SepteaOwr  25, 199a  Cities  of  the 
respective  filings  sae  on  file  with  die 
Commissina  and  available  tor  public 
inspection. 

Lsismriitiii 

Secaelmrf.      II 

[nt  Doe.  n-CMZe  nM  »44-aO;  a:4S  an] 

nujNQ  CODE  •nr.ei-n 


OWca  of  Exmgf  naaearch 
(WoMceta-Ti 


Invittng  Grant  AppHcadona 

agency:  Department  of  Eneisy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Energy 
Research  (06R)  of  Ike  Oepartnwnt  of 
Energy  (DOE),  m  keeping  anth  tlie 
energy-iriated  aiisawn  of  DOE. 


announces  Its  interest  in  receiving 
special  research  ^ant  applicadons  from 
scence  museums  that  will  support  the 
development  of  tfie  media  of  hif oraml 
eneigy-rriated  science  education.  The 
metMa  of  informal  science  education 
indede  bnt  are  not  limited  to: 
interactive  edribits,  hands-wi  activities, 
and  fibn/video  prodoctioBS.  Examples  of 
energy-telatod  areas  within  tte 
fundasKntal  energy  scieooes  taolade 
hi^  enngy  and  aodearpkystos,  nadear 
science  and  technologies,  ^obal 
wanaing,  waste  aunagenaeBt  energy 
efi&aeiicy.  new  auteriab  dewtopntent. 
fossil  energy  resowces.  lenewrable 
energy,  health  effects  research  iaokiding 
the  haman  genoaM,  emergiag  energy 
technologies,  risk  assement.  energy/ 
environoaent  and  other  timely  topics. 
The  emphasis  of  the  program  is  on 
cooperative  devetopment  to  design, 
implement  and  disseminate  crative 
informal  media  which  focus  on  eneis'- 
related  science  and  technoh^. 
For  the  purpose  of  this  notice, 
"science  museum"  means:  a  notqwofit 
institution  providing- interactive 
exhibits,  demonstrations,  and  infannal 
educational  prograois  desiyted  to 
further  public  understanding  of  science 


and  technology.  THe  terai  also  indades 
orgarizadons  teCeiied  to  as  edenoe 
centers,  edence-tecimoli^  centers  and 
youth  museums.  TVos,  science  ranseuras, 
as  defkied  ki  this  docanwnt  are  digMe 
to  eubout  spedal  research  grant 
applicadons.  In  aooordanoe  with 
{  600.7tbMl).  eligibility  for  awnds  ander 
this  notice  is  fimited  to  U.S.  science 
masenms  in  order  to  meet  U.S.  needs  in 
science  and  engineering  educatton. 
While  this  program  anticipates 
awanfing  fmds  only  from  FY  1991 
appropriations,  the  peitod  of  siqiport  of 
a  grant  may  extend  up  to  llnee  years. 

PREAPPUCATMH  AND  FURTHBI 

infonmation:  Before  preparing  a  fbnnal 
application,  potential  applicants  are 
asked  to  submit  a  brief  preapplicatioa  in 
accordance  with  10  CFR  600.10(dK2)  and 
(3)  whida  consists  of  ao  more  than  two 
pages  of  nairative  describing  tke  major 
purpose  and  destgn;  mediod  of 
evaluation  to  l>e  utilized  i>y  die 
applicant  or  Hb  desi^iee  to  determine 
the  effectiveaees  of  the  intended  exhibit 
or  media  fenan;  dissemination  plan: 
wofk  scbedale;  and  approximate  cost  of 
the  project  to  DOE  as  well  as  cost- 
slxaring  amounts  and  entides. 


■  This  notice  litoM  not  pnnMt  fer  eanwiidatten 
for  hearing  of  te  several  aiaflen  oovend  iMrain. 
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PreappUcations  sliould  be  received  by 
4:30  pjn.,  December  7, 1990  and  sent  to 
the  following  address:  Dr.  Ruth  Ann 
VereU,  Deputy  Director,  Division  of 
University  and  Industry  Programs,  ER- 
44.  Office  of  Field  Operations 
Management.  Department  of  Energy, 
Wash^on,  D.C.  20585.  The 
preappUcation  may  be  faxed  to:  (202) 
586-3119.  Refer  to  Program  Notice  90-7 
on  the  preappUcation.  A  response  to 
each  preappUcation  discussing  the 
potential  program  relevance  of  a  formal 
appUcation  will  be  communicated 
within  four  weeks  after  receipt  of  the 
preappUcation.  Telephone  and  telefax 
numbers  are  required  to  be  part  of  the 
preappUcation. 

DATCt:  PreappUcations  should  be 
received  by  December  7, 1990.  To  permit 
timely  eonaideration  for  award  in  Fiscal 
Year  1991,  formal  appUcations 
submitted  in  response  to  this  notice 
should  be  received  no  later  than  4:30 
pjn..  February  1. 1991. 
AOOMSSiS:  Completed  formal 
applications  referencing  Program  Notice 
90-7  should  be  fowarded  to:  U.S. 
Department  of  Energy,  Division  of 
Acquisition  and  Assistance 
Management  ER-64.  OfHce  of  Energy 
Research,  Washington,  DC  20585. 
Federal  Express  address  is:  U.S. 
Department  of  Energy,  Division  of 
Acquisition  and  Assistance 
Management,  ER-64,  Office  of  Energy 
Besearch,  19901  Gennantown  Road. 
Germantown.  MD  20874. 
FOR  nillTHEII  MTORMATION  CONTACT: 
Dr.  Ruth  Ann  VereU,  Deputy  Director. 
Division  of  University  and  Industry 
Programs,  Office  of  Field  Operations 
Management,  ER-44,  Department  of 
Energy,  Washington,  D.C.  20585,  (202) 
586-8949. 

SUPPLfMENTARV  INFOmUTIOli:  The  DOE 
is  strongly  committed  to  increasing 
scientific  Uteracy  as  weU  as  increasing 
the  number  of  students  interested  in 
science  and  technology  careers.  Projects 
which  are  designed  to  enhance  public 
awamess  of  and  to  encourage  all  young 
people  to  consider  careers  in,  science 
and  technology  are  strongly  desired. 
While  the  appUcation  must  be  received 
from  the  science  museum,  coUaborative 
efforts  are  encouraged.  Such  efforts  by 
potential  applicants  may  include: 
partnerships  of  serveral  small  museums 
or  of  a  smaU  and  large  museum; 
museuns  in  coUaboration  with  museum 
organizations;  and  cooperative 
enterprises  which  utilize  the  scientific 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community. 

General  information  about 
development  and  submission  of 


applications.  eligibiUty,  limitations, 
evaluations  and  selection  processes, 
and  other  poUcies  and  procedures  are 
contained  in  the  OER  Special  Research 
Grant  AppUcation  Kit  and  Guide. 

This  application  Icit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Division  of  Acquisition  and  Assistance 
Management.  ER-64.  Washington,  DC 
20585.  Telephone  requests  may  be  made 
by  calling  (202)  586-8949.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.049. 

Each  appUcation  stibmitted  for 
support  under  this  notice  must  include 
as  a  minimum  50%  cost-sharing  from 
non-Federal  sources.  In  accordance  with 
10  CFR  600.107,  cost  sharing  wiU  be 
required  under  this  notice  due  to  the 
limited  anticipated  FY  1991  funding 
proposed  for  this  program.  Waivers  to 
this  requirement  wiU  not  be  permitted. 
Multiple  applications  are  permissible; 
however,  each  appUcation  must  be 
limited  to  a  single  exhibit  DOE  expects 
to  make  several  grants  in  FY  1991  to 
meet  the  objectives  of  this  program.  It  is 
anticipated  that  $1  milUon  wiU  be  the 
total  funds  available  in  FY  1991.  subject 
to  the  availabiUty  of  appropriated  funds. 

This  notice  requests  further  that  the 
"Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  appUcation  as  established  by  10 
CFR  part  605  should  not  exceed  15 
double-spaced,  typed  pages.  This 
description  of  work  should  include  the 
conceptual  design  and  how  that  design 
relates  to  the  program  objectives; 
describe  how  the  impact  of  the  project 
will  be  maximized  (dissemination); 
identify  the  target  audience(s)  the 
project  will  serve  and  efforts  planned  to 
serve  that  audience;  identify  the 
mechanisms  to  be  used  to  organize  and 
manage  the  project  including  the  rules 
and  responsibilities,  financial  and 
otherwise,  of  any  partnerships;  clarify 
the  monitoring  and  evaluation  plan, 
including  how  those  plans  can  be  used 
for  possible  project  modification; 
delineate  the  planned  outcomes  and 
how  these  outcomes  wiU  be  assessed 
and  reported;  and  discuss  the 
anticipated  significance  of  the  exhibit 
and  how  this  will  be  confirmed. 

Issued  at  Washington,  DC  on  August  31, 

isgo. 

D  J>.  Mayhaw, 

Deputy  Director  for  Management.  Office  of 
Energy  Research. 

(PR  Doc.  90-21863  Filed  »-14-90;  8:45  am] 
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Offic*  of  Fossil  Energy 
[FE  Docket  No.  gO-3»-NGl 

Ths  Public  Sfvlcs  Dspartment  tho 
City  of  Burbank.  CA;  Applleatlon  for 
Blanktt  Authortatatton  To  Import   v    . 
Natural  Qas  from  Canada 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada. 


r:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (IX)E) 
gives  notice  of  receipt  on  May  10. 1990. 
of  an  appUcation  filed  by  the  Public 
Service  Department  of  the  City  of 
Burbank,  California  (Burbank). 
requesting  blanket  authorization  to 
import  up  to  3,832.5  MMcf  of  Canadian 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
The  proposed  imports  would  be 
transported  in  the  U.S.  by  the  proposed 
Pacific  Gas  Transmission  Company/ 
Pacific  Gas  and  Electric  Company 
Expansion  I'roject  (PGT-PGE  Expansion 
Project)  for  which  an  application  for  a 
Certificate  of  Public  Convenience  and 
Necessity  has  been  filed  and  is  pending 
at  the  Federal  Energy  Regulatory 
Commission  (FERC),  FERC  Docket  No. 
CP-89-460.  Burbank  stated  it  would 
make  quarterly  reports  detailing  each 
import  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m.,  e.d.t,  October  17, 1990. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington.  D.C.  20585. 
row  niRTHER  information  contact: 
Lot  Cooke,  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  3H- 
087, 1000  Independence  Avenue.  SW.. 
Washington,  DC.  20585,  (202)  586- 
8116. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 


SUPPLBMBNTAIIY  MTORMATION:  Burbank. 
8  municipal  corporation  organized  under 
the  laws  of  the  State  of  CaUfomia.  is 
engaged  in  the  generation  and 
di8trtt)ution  of  electrical  power  and 
energy  in  Cali&imia.  Burbank  stated  that 
the  blanket  authorization  requested  wiU 
permit  it  to  acquire  suppUes  of  natural 
gas  bt)m  a  variety  of  reliable  Canadian 
supply  sources  at  market  responsive 
prices  for  end  use  in  local  generation 
faciUties.  Burbenk  asserted  further  that 
the  proposed  authorization  wiU  reduce 
trade  barriers  and  encourage  the  use  of 
market  forces  to  achieve  a  more 
competitive  and  efficient  exchange  of 
goods  between  the  United  States  and 
Canada. 

The  proposed  imports  would  be 
transported  using:  (1)  New  and  existing 
facilities  in  Canada  belonging  to  NOVA 
Corporation,  Foothills  Pipelines,  Ltd.. 
and  Alberta  Natural  Gas  Company.  (2) 
the  proposed  PGT-PGE  Expansion 
Project  and  (3)  loc^l  distribution 
companies  in  CaUfomia.  The  point  of 
import  would  be  near  Kingsgate,  British 
Columbia.  Further,  in  addition  to  this 
appUcation  for  blanket  authorization. 
Burbank  contemplates  filing  one  or  more 
appUcations  for  authority  to  import 
natural  gas  from  Canada  pursuant  to  gas 
purchase  agreements  for  periods  in 
excess  of  two  years.  These  filings  wiU 
be  made  promptly  upon  the  final 
completion  of  longer  term  agreements, 
ciurently  under  negotiation. 

The  decision  on  the  appUcation  for 
import  authority  wiU  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties. 
especiaUy  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  authority. 
The  appUcant  asserts  that  this  import 
arrangement  wiU  be  competitive  and  in 
the  public  interest  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  PoUcy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  wiU  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities. 

PubUc  Conunent  Procedures 

.  In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 


or  notice  of  intervention,  as  appUcable. 
and  written  conunents.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appUcation  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  appUcable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  wiU  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  r^ulations  in  10  CFR 
part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
wiH  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repUes  thereto. 
Additional  procedures  wiU  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  poUcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the'facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  aU  parties  wiU  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuemt  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Burbank's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-05e,  at  the  above  address. 


(202)  586-e47&  The  docket  room  is  open 
between  die  hours  of  8  a  jn.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  hoUdays. 

Issued  in  Washington,  DC  September  11. 
109a 

CUffdcd  P.  TooustewsicL 
Acting  Deputy  Aaaiatant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  90-21857  FUed  9-14-00;  8:45  am] 
■LUNO  OOOE  SISO-OI-M 


IFE  Docket  Na  90-40-NQ] 

Tho  Public  Sarviea  Daparmsnt  Of  TIM 
City  of  Qendala,  CA;  AppHeation  for 
Blanket  Authorization  To  Import 
Natural  Qas  From  Canada 

AQENCV:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  AppUcation  for 
Blanket  Authorization  to  Import  Natural 
Gas  fi^m  Canada. 


!  The  Office  of  Fossil  Energy 

(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  11, 1990. 
of  an  application  filed  by  the  PubUc 
Service  Department  of  the  City  of 
Glendale,  California  (Glendale), 
requesting  blanket  authorization  to 
import  up  to  3,832.5  MMcf  of  Canadian 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  deUvery. 
The  proposed  imports  would  be 
transported  in  the  United  States  by  the 
proposed  Pacific  Gas  Transmission 
Company/Pacific  Gas  and  Electric 
Company  Expansion  Project  (PGT-PGB 
Expansion  Project)  for  which  an 
application  for  a  Certificate  of  PubUc 
Convenience  and  Necessity  has  been 
filed  and  is  pending  at  the  Federal 
Energy  Regulatory  Commission  (FERC). 
FERC  Docket  No.  CP-89-460.  Glendale 
stated  it  would  make  quarterly  reports 
detailing  each  import  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m..  e.d.t,  October  17. 1990. 

addresses: 

Office  of  Fuels  Programs,  Fossil  Energy. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  3F-056.  FE-5a  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
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type  beariiog.  Any  reqaeaf  Gd  file 
addftfonaT  wrillen  comments  shouhf 
explain  why  they  are  neeeasaiy.  Any 
request  for  an  oral  preaentatldni  shoald 
id«it^  the  suhatanfiaf  qitestfon  of  iactk 
law..  01  pofcy  at  hsoe;  show  that  it  ia 
materialaadtclBvaBt  to  adec&£aii.ia. 
the  proceeAif»aiu£dismanaitatawhy  aa 
oral  presentatien  ia  needhd  Aay  ceqitest 
for  a  eanfeteaee  shoufiideBianstnta 
why  the  conference  would  materiall|r 
advance  the  proceeding  Any  Mtgiaat  fir 
a  ttiali-^fpe  henrinft  miiaf  ahwa  Ibrt  there 
are  factuatissueasi>naiaeiyia.dia9ala 
that  ate  Eekuant  aad  materiati  to*  a 
decisfon  and  that  a  trial-type  hearing  is 


Ifm 
acheduled 
provided  If  aa 


M^  ^  paMaa  paisaaal  to 
wfihltCFfl 


this 
590JBSI 
A  copy  af  Qandrili'a  appfteatiiMi  to 


tbr  Office  at  Vadh  PkagMaM  ERKftef 
Room,  3F8Bil  af  tlto  above- aMwaa, 
(202)(  98S-M7K  Tha  docket  laem  iir  opoi 
between  Ae-hoevaaf  8- and  4c39pimi, 
Monday  through  Friday,  except  PMeval 
holidaya. 

haiwdih  Was&ingtaB..DC.Sq»taBher1it. 
1990. 

CMgaidP.rwiiMiwiwtr> 
Acting  Deputjf  A  naintamt  9aum1m]ffat  FaaJ% 
Programa^  C^ca  ofFauiLEMVgst. 
[FR  000.90-210*  FiiBdS^M-«ai,8:4&aii4 


IFEOacfcat  No^tlMMMU 


ThaCHyei 

for 

Natural 


iluttiorlzalieniT^hiipe^ 


AOCNCV:  Depaftaaat  af  Eneiiyw  Office  aC 
Fossd  Energy; 

action:  Nbfice  of  A|^Gcatiii»fo' 
Blanket  Au  AorieaGan  to  Imporf  Natural 
Gas  from  Canada. 


R  The  OCRee  of  Posstf  Energy 
(FE)ef  the  Department  of  Biergy  (D^ 
gfvee  notfee*  of  receipf  on  hfey  Yi,  IMOt 
of  an  application  Had'  by  tbe 
Departmenf  of  Water  anif  Fewe*  of  the* 
City  ef  Pasadena^  Callfiomia  (Pasadiena]l 
requestfeg-bhnket  aolftarizatien'  ttr 
impartrep  tot  3^8^.5-  MMci  of  Caiiatffuu 
naturaf  gas  aver  a  tw^year  period 
beginning' oirAadrte' of  nnt  dksuvevy. 
The- piapesed  hnports- woahf  bv 
transported  hr  the  Ul^  bythepropeaed 
Pacific  Gas  Traitsiufssion  Company^ 
Pacific  Gas  and  EtectricCampinf 
Expansion  Project  tPGT-fCEExpanstaa 
ProiectTfaradddk  anappBiBatfaafor  a 
Cert^orta  ofPhNltCbniienieBce  and 
Necessity  havhMn  fffcdandis  pemBhg, 
at  tfie  Pbdbraf  Eiaergy  Regulatory 
CommisBieR  (PERQ  FERC  Docket  Ni& 
CP-88-4eO.  RnadlBW  stated  it  would 
make  quarterly  reports  detainni,eadi 
import  transaction. 

Hie  applicatfiB'  ia  KMi'  mder  asctfoir 
3  a{dw.Matewal;GaftAstandDOB. 
DetigiliaiiOBdef  Naa^  (ni»4n  aad 
0204-127.  Protests,  motions  to  intervene. 


notices  of  intervention  and  written 
comments  are  faivited 
DATt:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  e.d.t.,  Octi^r  17, 1990. 
iUXMlESSCS:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
RM  niRTNER  INFOIIMATION  CONTACT: 

Lot  Cooke,  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3H- 
087, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58ft-8116. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-586- 
6667. 

8UPPI.EMENTARY  INFORMATION: 

Pasadena,  a  municipal  corporation 
organized  under  the  laws  of  the  State  of 
California,  is  engaged  in  the  generation 
and  distribution  of  electrical  power  and 
energy  in  California.  Pasadena  stated 
that  the  blanket  authorization  requested 
will  permit  it  to  acquire  supplies  of 
natural  gas  from  a  variety  of  reliable 
Canadian  supply  sources  at  market 
responsive  prices  for  end  use  in  local 
generation  facQities.  Pasadena  asserted  - 
further  that  the  proposed  authorization 
will  reduce  trade  barriers  and  encourage 
the  use  of  market  forces  to  achieve  a 
more  competitive  and  efficient  exchange 
of  goods  between  the  United  States  and 
Canada. 

The  proposed  imports  would  be 
transported  using:  (1)  New  and  existing 
facilities  in  Canada  belonging  to  NOVA 
Corporation,  Foothills  Pipelines,  Ltd., 
and  Alberta  Natrual  Gas  Company,  (2) 
the  proposed  PGT-PGE  Expansion 
Project,  and  (3)  local  distribution 
companies  in  California.  The  point  of 
import  would  be  near  Kingsgate,  British 
Columbia.  Further,  in  addition  to  this 
application  for  blanket  authorization, 
Pasadena  contemplates  filing  one  or 
more  applications  for  authority  to  import 
natural  gas  from  Canada  pursuant  to  gas 
purchase  agreements  for  periods  in 
excess  of  two  years.  These  filings  will 
be  made  promptly  upon  the  final 
completion  of  longer  term  agreements, 
currently  under  negotiation. 

The  decision  on  the  applciation  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveneit  of  an  import 


arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  authority. 
The  applicant  asserts  that  this  import 
arrangement  will  be  competitive  and  in 
the  public  interest  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Coiiq>liance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  acq.. 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  tiie  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procediuae 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repUes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procediues  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 


identify  the  substantial  question  of  foct. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in  - 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  matericdiy 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
{  590.31& 

A  copy  of  Pasadena's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Progams  Docket 
Room,  3F-0S6,  at  the  above  address, 
(202)  586-947&  The  Docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washingtoa  DC  September  11. 
1990. 

Oifford  P.  Tomaszewski. 
Acting  Deputy  Assistant  Secretary  for  Fuela 
Programs,  Off  ice  of  Fossil  Energy. 
(FR  Doc.  90-21860  Filed  9-14-90: 8:45  am] 
aauNO  cooc  ftifo-ei-a 


[ERA  Docket  No.  8»-06-NQ] 

Tannaaaaa  Gaa  PIpallna  C04 
Application  To  Amend  Authorization 
To  import  Naturai  Qaa  from  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  Application  to  Amend 
Long-Term  Authorization  to  Import 
Natural  Gas  from  Canada. 

iUMMARV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  20, 1990, 
of  an  application  filed  by  Tennessee 
Gas  Pipeline  Company  (Tennessee)  to 
amend  Tennessee's  natural  gas  import 
authority  granted  April  24, 1981.  by  the 
Economic  Regulatory  Administration 
(ERA)  in  DOE/ERA  Opinion  and  Order 
No.  32  (Order  32),  as  amended  in  DOE/ 
ERA  Opinion  and  Order  No.  131  (Order 
131)  issued  June  19, 1986.  The 
amendment  requested  would  permit 
Tennessee  to  export  some  or  all  of  the 
imported  Canadian  gas  volumes  back  to 
Canada,  and  then  import  the  gas  a 
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what  it  wanM  bi  aaU^  bk  ai»  •OiM 
retpactSk  til*  iBims  aaA  coadftianft  af  dt* 
ctinaat  MiliMfity  «MuM  I 

constmctioa  i*  ml 

the  vdiniMf  Aal  gate^  feawc.  a«d 

rMntertlM:U&. 

Tin  agpiisatl^  i»  fikd  oMfer  wctio* 
3  oCthftNitvalGMAciiNGAlHid 
DOEDdftiBaOrttell—  OHM  m 
and  Q2M-427.  EE  aMUkt  A  the  ERA"* 
NGA  inriadictfba  ••  Fsfaniaay  7.  Uaa^  t» 
authorize  imports  and  exports  of  naterat 
gas.  Protests,  aoaont  to  interuene. 
notice*  o£  intwvenKon,  and  wnttask 
cammeals  axe  invited. 
DATC  Protests.,  rations  to  faitesvcoa.  ot 
notices  of  iaterventian^  as-  appficabfe. 
reqaaata  Car  addHionaL  procadares  and 
written  nomments  are  to  Wfifad  at  the, 
addsass  Bated  below  no  htec  than  4:3a 
pjn^  e-dlt^  October  17, 1990. 
annimtH  Office  of  Faelagangtanie.. 
Fossil  Eneigy..  ILS.  Department  Q# 
Energy.  Fortestal  Ruihtii^  Bom*  3^-856. 
FE-^.  lOOO  Independence  Avcnae  SW^ 
Waahinfton.  DC  20586. 
FOR  WWTIMW  INreiMM^-WCM  C1ITJICI. 
P.I.  FIcmiBg.  Office  of  Fuelh  Pro^aaw. 
Fossil  Energy,  uS.  Departaent  af 
Energy,  Forrestai  Building,  Room  3F- 
OM,  lOnrbidependence  Avenue  SW.* 
Washington.  DC  2QS65,  L202).  566-4819^ 
Diane  Stubbs^NaturaF  Gas  and  Mineraf 
Leasmg;  Office  of  Generaf  CaaateS, 
U.S.  Deipartment  of  Biergy,  Forrestai 
BuftSngi  ReeiB6E-0i2, 1909 
Independence  Avenue  5W., 
Washington.  DC  2068S,  (20a>  508  8807. 
SUFPLEMCKFAflV  MFOmiATIQN: 
Tennessee,  a  whoRy  owned  subsidfory 
of  Tenneco  Inc.  is  a  natvai  ya. 
tranamiaaian  cantpany  psimarify 

sell^  nattrafgas  in  EoteratBta 
cenoKfee.  Teiuiesaee  serwea  owlBnwFK 
in  16  states  from  Texas  to  New 
HampshiE&  Under  Order  131  tX  ERA 
Para.  TOjBSiVrenBessee  is-aialhadaedta 
import  fh>Bi  Canada  ap>  to  75(000  llcf'ctf 
natural  gaa  pat  day  tbfoa^OetabeF  31. 
2000LThfear«afaaDBS.arrs8pp<ieikhr 
PraGa«  Lid.  (PnCaa^  and  enter  tfteUJl 
at] 

pipelii 

PipeyneftUiL  (TCkPk.  aadGMaCLakaft 
Ga»  Ttanaiaiasia*  rpwipaay  (jGiaat 
Lakas>  uteROBnacL  Fn»  dwMv  Gcaat 
Lakes.  trwsyattaftrgaa.tg.iBat 
Pipelinr  Caoipai^  (^AIR|  at  fcsweM. 
MitAig^  with  faslbes  ( 
traiupMitutim  hp  1 
Transmission  ( 

TepncsaegtahaaddJMaif  af  the  ya  at 
Portland.  Tenaeaaea. 

Tenaeasee's  dscisian  t»  have  the 
authorizatioB  i 


[  topay.feiila  appficatioBb 
Tennesseai 
back  tD  Canada 
some  ar  aft  oi  tke  I 
volumaa.  BctaMBCBi  Ibe  IUl  painia  of 
entry  aaii  exit  the  Caaadiai  gas  wootd 
betfiaapBitfrtbyCaaatLafaMw-AlSt. 
Claji!^  Great  LaBBS  i 
TCEL'aJ 

Canada.  1CH.wsaldlpiaaide 
transportation  wMas  Canadi  to>  the 
international  border  near  NkignnK 
Ontario,  for  redelivery  to  Tennessee. 
Whaf^reF  quaiiffty  of  gaa  is  exported 
would  b«  dteetinerf  for  exefcreive  aee  m 
the  U.S  Acconfiqpta  Tennessee, 
amendfaig'  Ae  aotherisation  tv  rcAeet  tbe 
propoeecr  change  bi'  ftaii^MFtatwR 
arrangements  for  FtaGiie'.  vohimes 
wouM  faeifitate  muwiug  tfiie  supply  to 
Tennessee's  systenr  omP  benefit  itts 
customers  by  prainAnf  lea»«ipenBiiii» 
gas. 

The  decisiba  on  Tennessee's 
appficatian  will  be  made  pursuant  ta. 
section  3  of  the  NGA.  the  authority 
contained  hi  DOEDelegatmn  Order  Noa.. 
0204-111  and02D4-t27.  aadDQSagaa 
import  policy  gai'deBnes.  Uidier  the 
policy  guidelines*  die  campetitineness  of 
an  import  arrangement  fin  the  mflttets 
served  is  iSm  primary  consideiatian  and 
determinmg.  whcthea  it  ia  in  the.  puUic. 
interest  (4aFR66a«.  Febniacy  22. 1984), 
Othes  maftecs  that  may  be  considered  in 
making  a  ^ibOc  intesest  detenauutioa 
include  need  for  the  g^  and  sacurOy  a£ 
the  long-term  sapply.bi  reviewing 
natnial  gas.  export  applicatians,  the  DOE, 
considers  the  dBnieatifi.aeedCos^«  ti» 
be  exported  and  any  ether  iasaes 
determioed  to  be  appsepriate  in.  a 
particular  case. 

The  ERA  found  in  Oiidet  131  tfiat 
Tennessee's  import  arrangement  witll 
PaaCaa  witt  psande  leag-ten^  secure 
sup^ies  ol  aeedied  gaa  ass  nariee*- 
responaive  tenaai  TUa  appJentian  te 
essentially  a  reqpesi  t«i  add  a  I 
import  point  tatha  csdatteg: 
authorioatioB;  WilhRspactta 
Tennesaea'ai 
proposal.  tiM^  iact  diat  i 
Canadian  gas  wouU 
Canada  befoae  it  i 
minat  aspect  of  the 
the  exported  g^wauidaat  ha  said  sr 
stored  ia  Caaada.^  bat  weaht  hr 
consancdi  i«  the  UI&.  IE  daea  aat 
belieiia  ftat  it  (»  aecaaaaef  la  saaaider 
in  its  cvalaatian  daoaatfcaaad  far  the 
gaawMkrespcstl 
FEwiUi 
proposed! 

Great  Lakes'  other  shippei*  and  tn 
Tenaesaca'si 


or^iidBB 


NEPA 

The  National  EnvfronmenCal  PoBqi 
Act  (IfEPAl  (4?  D.S.C  4321  efset.} 
reqnfres  tbr  DO?  to  ^ve  appropriate 
conscdlerBtian  to  the  envfirenmentot 
efliects  of  ils  proposed  actions.  No  final 
decision  will*  be  issued  in  dkia 
proceeding  untlT  the  DOFhas  meC  R» 
NEPA  responsiuHities. 


Ih  response  to  thk.  notfiBe.  any  person 
may  file  a  protest,  mofion  to  hiterveae 
or  notice  of  fnfervenfion.  as.  applicable, 
and  written  commenCr.  Any  penpus 
wishing,  to  beccnne  a  party  to  the 
proceeding  and  to  have  the  vaiiXoi 
comments  conai'digred  aa  fee  basis,  fiur 
any  deeisian  on  the  appQieatiao  mast, 
however,  file  a  motion  to  iatenvene  as 
notice  of  iaterventieB.  as  applicable:. 
The  flnng  of  a  pretest  with  respect  ta 
this  applicatiflB  wiU  not  save  to  make 
thepsotestant  a  pasty  tothfr  ppoceediag, 
although  protests  and  comments 
received  from  peisoofr  whO'  aie  aat 
parties  will  be  considered  in. 
detennining  the  appcopriate  action  to,  be 
taken  on  the  app}k»tion.  All  proteatai 
motions  to  intervene.  notiGea  of 
intervention,  and-  written  cammeata 
must  meat  the  Feijaireaients  tliat  we 
specified  b^  the  legulatianaiB  liXCFR 
part  SeOL  Protests,  motions  to  intervene; 
notices  o£  intervention,  requests'  fae 
additional  procedures,  and  «nitte» 
commenta  ^ould  be  filed  wil&  the 
Office  of  Fueb  Pio^aaw  at  the  ahove 
address.. 

It  iftiatendedithatadBciaiaBatsecard 
Witt  be  devcfaspcd  an  the  andkatiaai 
thnnigk  reapoBaea  to  tfaia  aetica  by 
parties,  including  the  parties'  writtns 
commenta  aaa  npiica  thsiatei. 
Additioiraj  procadares  wall!  he  oaed  aa 
necesaaey  to  adnava  a  eompletr 
understandaig  s£  Ifte  faota  and  iaaaaa.  A 
party  sedoBf  inicrwentiim  ouy  teqaest 
that  addi&jnal;  procedbres.be  prowidKfc 
such  as  add&iaaai  writteat  conuaenttt  a» 
oral  paesentahan,.  a  caaicBencc.  er  ttaal^ 
type  hearing.  Any  le^acst  to  i3a 
addittoaat  wiide»  CBmmeata  should 
explaea  why  they  are  i 
request  fac  an  ant  ] 
idcntifyr 

law;  ar  policy  aC  iaa«^.  slaw  thai  it  ia 
material  and  rdavaat  to  a  dedekne  iai 

oral  presealaian.  ia  asaded.  Aagr  icfaaol 

for  ac 

why  the  confereneewaoid  i 

advaa 

a  ttialrtypc  iKariag  musC  sftaw  that  dhcM! 

are  factuat  inaes  genaiai^  ia  iRspots 

that  are  revelantaadmatlnialitva 

decision  and  that  a  t 


necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  inclnding  the  application  and 
responses  filed  bypmfiespvrsoant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  990.31S. 

A  copy  of  Tenaessee's  application  is 
avaift^e  lar  iaapectiaa  and  oopyiag  in 
4ie  OfGce  <df  I^rfs  ftagrams  Docket 
Room,  3F-056  at  tfie  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  September  10, 
199a 

Ciiffoid-P.  Tomasaewski, 
Aatmg  Oqmty  Assiutant  Secretary  for  Fuels 
Pragraau,  Office  ^fFaasiJEaergy. 
[m  Doc  «>-218S9  VOed  V-lt-W;  «:45  am] 

anjJNQOOOE  MSIMII-41 


1 


[FE  Daelmt  Na  «^31-MGI 

tinion  <aas  Umitad;  Order  Granting 
Blaakat  Authorization  To  Import  and 
EvportNataral  Gas  and  Liquefied 
NatunriC^ 

MlBWCT.  Departroent  of  Energy^  Office  of 

Fossil  Energy. 

action:  Notice  of  an  order  panting 

fatai^et  aatboriaatioa  to  import  and 

export  natural  gas  and  liquefied  natural 

gas. 

--■  —  •  »  ■   " 

«tlMMllV:11ie  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gves  notice 


that  it  has  issued  an  order  granting 
Union  Gas  Limited  authorization  to 
export  up  to  a  total  of  200  Bcf  of  natural 
gas  to  Canada  and  to  import  (for  export 
to  Canada)  up  to  a  total  of  100  Bcf  of 
natural  gas,  induding  liquefied  natural 
gas,  fcvm  Canada  asid  <SthBr  uaanliies 
over  a  ^ro  year  leiiu  wgnnnng  vn  uic 
date  of  firat  import  lyr  export. 

A  copy  of  this  order  is  available  for 
inspedtion  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Fanestal  Building,  1000  Independence 
AvenQe,SW.,  Washington,  DC  20585, 
t202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m,  idoaday  throa^  Friday,  ene^ 
Federal  Holidays. 

issued  in  Washington.  DC  Septfimiwr  &, 

laeo. 

CDfTotd  T.  Tomaszewski. 

Aotiitg  Deputy  Aseistcmt  Sea^mryforFuek 
Programs,  Office  ^Fossil  Energy. 
IFRDoc.  90-21882  Filed  9-14-90;  8:45  am] 
BIUJNO  COOe  •45IMI1-H 


[Docket  Na  FE  C&E  90-18;  Cartiflcatton 

n 


Notice  of  FBing  Certiticatloa  of 
Compliance:  Coal  Capability  of  New 
Electric  Powerplant  Pursuant  to 
Provisions  of  the  Poweiptont  and 
Industrial  Fuel  Use  Act,  ss  Amended 

AOENCV:  Office  of  Fossil  Enei;gy, 
Department  of  Energr. 
ACnofC  Notice  of  filing. 

summary:  Title  n  of  the  Powerplant  and 
Indnstrisfl  Fuel  Use  Act  of  1978,  as 
amended.  fFUA"  or  "the  Act")  (42 


U.S.CB301efaai.h 
electric  powerplant  may  hs«oestnictad 
or  operated  as  a  base  lean  peawfipl  ant 
without  (he  capability  to  use  coal  or 
aoother  alternate  fuel  as  a  primary 
energy  source  (section  201(a),  42  U.S.C 
8311  (a),  Supp.  V.  1978).  In  order  to  meet 
The  requirement  of  coal  capabiTily.  the 
■owner  ■woperater  ■of  any  «ew  electric 
pniAfyrplnni  to  bc  Qpecated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  p""''  to  fv>"a^T^^'"",  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fueL 
Such  ■oertifioatioa  cstabliohee 
compliance  wilh  section  201(a)  as  of  the 
date  It  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  pnbtish  in  the 
Federal  Renter  a  notice  redtiag  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  filed 
self  certification  in  accordance  with 
section  201{d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  WFOBMAHON 
section  below. 

SUPPLEMENTABYJtffOmiA'nQlt  Die 
foUowtng  oempany  has  filed  self 
certification: 


IfKtock  En6rgf  Ssrvlcas  fM  uuNtm,  Inc.  Whorfmg,  IL.. 


Data 
received 


<S«7-J 


Typ©  ^f  fBOMwy 


CtBiB. 


Amendments  to  the  FUA  on  May  21. 
1987.  (Public  Laur  80»-42)  abared  the 
general  prohibitions  to  inchide  oaiy  new 
electric  base  load  powetplants  aad  to 
provide  for  the  self  certification 
procedare. 

Copies  of  this  self  cerfification  m^  be 
reviewed  in  the  Office  af  Fuels 
Programs,  Fosul  Energy.  Room  3F-058. 
YE-SZ.  Farrestal  Binlding.  1000 
Independenoe  Avenue.  SW., 
Washingtoa,  DC  20585.  phone  number 
(202)  588-6760. 


Issued  in  Washington,  E|C  on  September  10, 

Ai*aBy).Gaaia. 

Dindtor,  Office  ofCooJ  «-  Ekc*ricity.  Office  of 

Fuels  Programa,FossiI  Eaergy. 

(FR  Doc.  mi-rt331  Filed  9-44-SO;  «:<5  M^ 

anxiNaooDci 


Office  «f  Healings  an 

NOUce  of  Cases  FBed  During  the  Week 

of  April  20  through  April  27, 1990 

HuBOg  the  Week  of  April  20  through 
April  27.  lS9a  the  appeals  and 
applications  tor  exc^>tton  or  o&er  relief 
listed  in  the  aippendix  to  this  notice  were 
filed  with  the  Office  of  Heaiu«s  aad 
Appeals  of  the  Departmeat  of  finecs^ 


150 


SuHem.NY. 


Under  DOE  preoedaral  regulatkna.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  sction  sooghl  ia 
these  cases  may  file  written  oamaieids 
on  the  application  within  ten  days  af 
service  of  notice,  as  prescribed  tn  the 
procedaral  ragulatsans.  For  puiposes  of 
the  regaleikna,  the  date  of  serviae  of 
notice  is  deaased  to  be  the  date  af 
paUicatian  of  this  Notice  or  toe  dale  of 
receipt  by  aa  aggrieved  person  of  actaal 
notice,  whidbever  occors  firM.  Afl  mdi 
conoaents  shafl  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Depuiluiuirt  of 
Enetn^,  WasMngton,  DC  Si0585. 


BEST  COPY  AVAILABLE 
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Dated  September  11. 199a 
GwMfe  B.  Bramay. 

Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  20  through  Aprfl  27. 1990] 


Apr.  23. 1990 . 


Name  and  Location  of  Appficant 


Robert  Buma,  WaeWngton.  DC.. 


CaMNa 


LFA-0038 


Type  of  Submisaion 


Appeal  of  an  Information  Ftoquest  Denial.  H  granted:  The  April  12. 
1990  Freedom  of  InfomwUon  Request  Denial  isaued  by  the 
Office  of  Procurement  Operations  would  be  reecinded,  and 
Robert  Bums  would  reoeiva  acoeas  to  five  retired  contracts 
awarded  to  the  Analytic  Sciences  Corporation  of  Readhig,  Mas- 
sachusetts. 


Refund  Appucations  Received 

[Week  of  April  20  Through  April  27. 1990] 


Reoek«d 


July  14. 1969 

Apr.  18,  1990 

Apr.  2C.  1990  thni  Apr.  27. 1900... 


Apr.  20. 1990  thru  April  27.  1990.. 


Apr.  20,  1990  thnj  Apr.  27,  1990- 


Apr.  20. 1990  thru  Apr.  27, 1990.. 


Apr.  23. 1990.. 


Apr.  23.  1990.. 
Apr.  23.  1990.. 
Apr.  23. 1990.. 
Apr.  25,  1990.. 
Apr.  26. 1990.. 


Name  of  firm 


Odeeea's  LP.Q.  Transport,  Inc 

Shaw  ON  Company.. 


Texaco  01  Refund  Applications  Received... 


Atlantk:  RichtieM  Applications  Received.. 


GuN  Oil  Refund  Applications  Received.. 


Cnide  01  ftefund  Appfications  Received.. 


Feeler's  Spur  on  First.. 
Conn  a  Bemice  Ward.. 
Nonts  Stiei  Seo/ice ..... 
Medalfion  Stwi.. 


Rodriquez  South  Grant  Shell. 
Jenya  Westside  Shefl 


CaseNa 


RF307-10121 

RF310-349 

RF321-4063 

thnj  RF321- 

4401 
RF304-11698 

thnjRF304- 

11822 
RF300-11101 

ttmRF300- 

11115 
RF272-78583 

thni  RF272- 

78602 
RF309-1401 
RF31 5-9944 
RF31 5-9945 
RF31 5-9946 
RF31S-9947 
RF31 5-9948 


(FR  Doc  90-21930  Filed  9-14-90;  8:45  am] 
MLUNQ  COOE  SIM-ai-M 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

[FRL-3830-9] 

Agenqr  Infonnation  Collection 
Aetivittee  Under  0MB  Review 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 


;  In  compliance  with  the 
I^perwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  ReRhest  (ICR) 
abstracted  below  has  beetfiUmarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  17. 1990. 


FOR  FUfrrHER  mromiATiON  contact: 

Sandy  Fanner  at  EPA.  (202)  382-2740. 

SUPPLEMENTARY  INFORMATKNI: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Submission  of  Unreasonable 
Adverse  Effects  Information  imder 
Section  6(a)  (2)  of  FIFRA.  (EPA  ICR 
#  1204.04;  OMB  #  2070-0039).This 
request  extends  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  coUection. 

Abstract-  Section  6(a)(2)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  requires 
registrants  of  pesticide  products  (U.S. 
pesticide  industry)  to  submit  to  the  EPA 
all  data  on  registered  chemicals. 
Relevant  information  may  include 
toxicological,  epidemiological  studies, 
impact  reports  on  non-target  organisms, 
data  on  excess  residues  in  ground  or 
surface  water,  and  studies  on  new 
metabolites.  EPA  needs  all  relevant 
information  to  assess  whether  a 
chemical  product  imposes  imreasonable 


adverse  effects  on  htmian  health  and  the 
environment 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  85 
hours  per  respondent.  These  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  U.S.  Pesticide 
Manufacturers. 

Estimated  Number  of  Respondents: 
2,500. 

Responses  Per  Respondent-  .05. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,260. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  {PM-223],  401  M  Street,  SW.. 

Washington,  DC  20460 
and 


Tiim  Huni.1 
Budget.  Office  of  Infor 
Regulatory  Affairs,  725 17th  Street 
MW..  WishiMln.iiCaQMa 


OMB  Responses  To  Agency  PRA 
Cleanaoe  RequestB 

ePA  lOl  ««80eJB5;  Fml«db%e 
bnfAeiiieiA  Aie  RouuiiniMJiHlalGuiiB  «f  the 
Domestic  Sewage  Study;  was  approved 
01^20/90;  OMB  #  2040/0150;  expires  08/ 
Sl/W. 

S>A  ICR  #  1893:  National  Sewage 
Sludge  Questionnaire  Survey;  expiration 
date  was  extended  to  12/31/90. 

Daled:  Septeiriber  n,  1990. 
Jane  Stewart, 

Acting  DiimtiUr,  Begakftory  Managuauit 
Division. 

(FR  Doc.  90-21898  Filed  9-14-90;  8:45  an^ 
■ajjuQCOoessaO'Soai 


[FRL-3S31-1] 


OtBce  Of  Research  and  Development; 
AnMent  Air  MonMartifl  RelefWRoe<anri 
Equivalent  lieBiuils.  C^ehwlBRt 
MettMd  Designation 

Notice  is  hereby  given  that  EPA.  in 
accordance  indtk  4D  CFR  part  53.  has 
designated  another  equivalent  method 
for  the  measurement  of  ambient 
concentrations  of  snlfiir  dioxide.  Hus 
new  equivalent  method  is  an  aatomaled 
method  (analyzer)  which  atilizes  Hm 

fluorescence  detecfcn  of  SOi.  The  new 
designated  method  is  identified  as 
follows: 

EQSA-0990-077,  "Advanced  PaHMlion 
Instrumankatioa,  tac.  Model  tM 
Fluorescent  SOi  Analyzer",  mwiatiuii  on 
the  0-0.5  ppm  xan^  with  an  5  micron 
TFE  niter  element  installed  ia  4he  <»af>- 
panel  filter  assembly,  either  a  user- or 
vendor-ueppBut  vacuum  pump  va^nMe 
of  providing  20  inches  of  menniry 
vacuum  at  2.5  L/min,  with  or  witheot 
any  of  the  folkming  optiaes: 
Rack  Mount  With  Slides 
Status  Output 
RS-232  Interface 
TFE  Zero/Span  Valves 
Zero  Air  Scrubber 
Pump  Pack 

This  method  is  avaaabieirom 
Advanced  Pollution  Inati— aentetiea. 
Inc.,  8815  Production  Avenue,  San  Kego, 
California  92121-2219.  A  notice  of 
receipt  of  application  for  this  method 
appeared  in  the  Federal  Re^ster, 

V'OtttiilC  99*  'n48fOll  cf)«  l990t  pCI^C  iJ.U94i 

A^est  amalyeBr  representative  ef  fins 
method  has  been  tested  by 'Hie 
applicant  in  acpordance  Mrith  the  teet 


After  revsetnec^ 

andoliMrMcaB 

applicant  EPA  HAS  determined,  in 

acceedaaoe  witk  part  SI,  Hiatiiiis 

aeJiial  Awiil  he  i:liijkpailMi!l«s«n 


eqmva 

subiBJaeityilw  ainilifl  wMlbefce^ 

oe  ffleat^A's  A<iiiipiwiic.Bf  wimiii 

ResBMdi  IMm^  Faik.  Iforik  CMoiM 
27711,  «nd  will  be  anoiiBfaie  for 
inspe^fioB  io  the  cKtaHt -ooBurtoit  wifli 
40  CFR  pat  Z  (EPA'a  regnlBt 


InEannefiDBAi:^. 

Asadei^ated 
the  aaaljaer  is  acceptable  ibruie  by 
States  MdotfaeraarawatBriDia^eiiCM 
under  leqeireiaenta  itftt  cm  yal  sa, 
Ambierit  Air  Quiltir  Suiweilaaue.  For 
SQch  poipeec*.  the  method  nnBt  be 
in  steiot  ■uuordance  wttk  die  eperatioa 
AT  astmcticB  maaoal  aasodaHed  with 
the  Bietliod  and  aabject  to  aay 
limitations  (e.^.,  <]|>eadiiig  naif  e) 
spedfied  in  the  applioaUe  designatiop 
(see  description  of  the  method  above). 
Vendor  aiudifii  Hliimi  ni a  deai^iaaBd 
method  used  ias  perpoMS  cf  part  58  are 
permitted  only  mlfa  inier  appf«val«f 
EPA.  as  provided  in  pait  SS.  Provisient 
concendag  modificaiioa  of  sock 
"  methods  fay  users  are  specifital—kji 
Sectiae  2.8  of  Appendix  C  to  40  <3>R 
part  Sg  IModificaliBM  cf  ilclturii  fay 
Usees}. 

In  geaarai  Hom  iraipisHM  apptes  ta 
any  jpalyaeratoA  is  identical  to  Ike 
aaalyaer  desccibed  Ai  the  deaignatioa.  In 
maaiy  cases,  aimilar  anatyzers 
laaaiifartnred  prior  to  the  dem^iatioB 
may  be  tipgraded  (eg^  by  minar 
modifnatien  or  by  aabdataloa  of  a  near 
operofioa  or  vuliactiaa  aaauai)  so  as  to 
be  identical  to  tfaa  dengaatad  BiedBd 
and  thus  achieve  desigoaited  Statas  at  a 
modest  co^  The  nanafsctarer  riwidd 
be  coinultod  to  detenone  tbe  f essilrifity 
of  sadi  ttfigcading. 

Part  S3  nqoirei  dul  selkra  of 
designated  laetfaods  conqdy  with  certain 
coaditioBs.  Ttnse  oonAioaa  ne  given 
in  40  CFRS3J  and  are  saawnriiiBd 
OoDw: 

(1)  A  oopy  of -the  approved  operation 
or  instruction  manual  must  accompany 
the  aitaljaBer  when  it  is  deivered  to  Ate 
ultimate  purdMser. 

(2)  The  aa^fcer  aunt  not  generate 
any  uareasanaMe  haaaid  to  operators  or 
to  the  environsient 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  Table  B-1  of  part 
53  Tor  at  least  one  year  after  dedivery 
when  maintained  and  operated  in 
aco0rda*ioe  with  ttie  operation  isMHUtl. 


H^^mjmBaiifitit^BmaA  far  saieasa 
reference  or  eqirivetaattanifaBdaraBl 
bear  a  label  or  sticker  indinatisgihaKt 
has  been  designatBd  asa  ssfaiPBrn  ar 
equivalent  method  in  accordaaae  adlli 
partU. 

(5)  If  such  an  analjM  kam  wmum 
auve  aalactable  xanses,  the  label  or 
sticker  must  be  placed  ia  close 
proximity  to  (be  range  selector  and 
indicate  avkich  laaae  ar  aaaaes  iiawe 
beaniadndadtei 
equivalent  method  i 

(6)  Anj^iplioaiit  who  ogats  analyaais 
for  sale  as  reference  or  eqoivafont 
methods  is  required  to  maiataia  a  list  of 

■illiiaiiiln  amainW n n nrni  Jkf  Aii/^  A^UuVBUIf*ft 

VlllllttllV  V^KVnaVdw  ^71  WW>t  ^■■^■■^^^TIW 

and  teaOHff  IbeaiwtdBB^daysifa 
ttliBiBaceoreqiai^iatentaMftbod 
designaien  appfiosMe  to  fte  analyaer 
has  been  cancelled  er  S  a^ustewfit  -of 
the  analyzers  is  Beiessaty  under  40  Om 
53.11(b)  to  avoid  a  cancenatiaa. 

{7)  An  applicant  who  mediBes  aa 
analyzer  previously  designated  as  a 
refreoce  or  eqaivaleot  methori  is  aet 
petssitted  to  seD  thsaadyser  (as 
laadi&ed}  as  a  reCeienoe  or  equivalent 
metfasd  (akkoiiBhke  mey  cfaoose  to  aed 
it  without  suoh  reprpsDatationj,  aar  to 
attack  a  label  or  sticker  to  the  aaalycer 
(as  mo4fiSed}  -under  the  previstons 
desorfted  above,  antil  he  ins  aeceivsd 
notice  under  40  CFR  S8d4(c|  that  Ike 
original  desigaa&en  ar  a  new 
deaignafiaa  ^plies  to  the  atediod  as 
modified  or  aalil  he  has  appied  far  and 
received  notice  unda'40  CFSSSil(b)af 

atsnthod 


detenouialtoR  ior  tiie  aaa^rzar  as 
modified. 

Aside  from  eocwDtonal  broahdowaa  or 
manunOBaas.  utmsistcnt  or  repeated 
nonoonjs'enoe  with  any  ef  fiiese 
cuiidifioRS  sliinBo  i>e  teported  to: 
Director.  Atmospheric  Research  and 
ExpoBBW  Assessment  lenoratary, 
DepartmertEfMU-rn,  U.S. 
Eitviivmuental  Protectron  Agency. 
Researd)  Tnan^e  Parii,  Nardi  CaroHna 
27711. 

Designation  of  this  equivalent  method 
will  provide  assistance  to  the  States  in 
establishing  and  opera tipg  their  air 
quality  JMTveillaace  systems  ander  part 
SB.  Technical  questions  copcCTning  the 
method  should  be  diiocted  to  the 
manufaotarer.  Additional  iofoimatien 
conoenui^  das  actisa  awy  be  obtamed 
fpom  FraakF.  MoEiny,  Quahty 
Aaaaranoe  Divisioa  (MD-7f ). 
Atmoipheric  Reseaich  and  Exposw* 
AsseiBBient  Laboratory.  U.S. 
Environn»atal  ftoiection  Agenqb 
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Research  Triangle  Parte,  North  Carolina 
27711,  (919)  541-2622. 

^   .    ■■     lAI     H        111 

Eim  W.  UIMIBMMr, 

Assistant  Adminsitrator  for  Research  and 

Development 

[FR  Doc.  90-21899  Filed  9-14-90;  8:45  am] 


[OPTS-140137:  Fm.-3796-7I 

Access  to  Confidential  Business 
InfonnatkNi  by  Certain  Contractors 
and  Sutwontractors 

Aomcv:  Environmental  Protection 

Agency  (EPA). 

ACTKHt  Notice.  

■uwhuaiiy:  EPA  has  authorised  the 
following  contractors  and  subcontractor 
for  access  to  information  which  has 
been  submitted  to  EPA  under  the  Toxic 
Substances  Control  Act  (TSCA):  (1) 
Science  Applications  International 
Corporation  (SAIC),  of  McLean, 
Virginia,  has  been  authorized  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4, 5,  and  8  of 
TSCA,  and  (2)  Sycom,  Inc.  (SYM),  of 
Chantilly,  Virginia,  and  Miller  Reporting 
Company  (MRC),  of  Washington,  DC 
have  tieen  authorized  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  1, 1990. 
FOR  FORTHER  INFORMATKM  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-545, 401  M  St..  SW.,  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

supplementarv  inrmmation:  EPA  is 
issuing  this  notice  to  inform  all 
submitters  of  information  under  TSCA 
that  EPA  may  provide  the  following 
dbntractors  and  subcontractor  access  to 
these  CBI  materials  on  a  need-to-know 
basis. 

Under  contract  number  68-D9-0007, 
'contractor  SAIC,  of  8400  Westpark 
Drive,  Mclean  VA,  will  assist  the  Office 
of  ToKic  Substances  (OTS)  in  preparing 
analyses  of  the  chemical  and  allied 
industries.  SAIC  will  assist  OTS  in 
designing,  developing,  and  operating 
chemical  and/or  regulatory  information 
systems.  SAIC  personnel  will  be  given 
access  to  information  submitted  under 
sections  4.  5,  and  8  of  TSCA.  All  access 
to  TSCA  CBI  under  this  contract  will 
take  place  at  EPA  Headquarters. 


Clearance  for  access  to  TSCA  CBI  under 
contract  number  68-4)ft-0007  is 
scheduled  to  expire  on  September  30, 
1991. 

Under  contract  number  68-01-7361, 
SYM,  of  14532  Lee  Road.  Chantilly,  VA. 
under  subcontract  to  the  Planning 
Research  Corporation  (PRC)  of  600 
Maryland  Avenue,  Washington,  DC,  will 
assist  OTS  in  designing  and  developing 
a  Management  Information  Tracking 
System  to  support  the  Premanufacture 
Notice  (PMN)  Review  program.  SYM 
personnel  will  be  given  access  to 
information  submitted  under  all  sections 
of  TSCA.  All  access  to  TSCA  CBI  under 
this  subcontract  will  take  place  at  EPA 
Headquarters.  In  a  previous  notice 
published  in  the  Federal  Register  of 
September  27. 1988  (53  FR  37649).  PRG 
was  authorized  for  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA  under  contract  number  68-01- 
7361  until  September  30. 1991.  Clearance 
for  SYM's  access  to  TSCA  CBI  under 
contract  number  68-01-7361  is 
scheduled  to  expire  on  September  30, 
1991. 

Under  a  procurement,  contractor 
MRC,  of  507  C  St..  Washington,  DC,  will 
assist  OTS,  the  Office  of  the 
Administrative  Law  Judges,  and  the 
Office  of  Enforcement  in  providing 
reporting  services  for  administrative 
hearings  that  will  require  the  review  of 
information  that  may  be  claimed  or 
determined  to  be  CBI.  MRC  personnel 
will  be  given  access  to  information 
submitted  under  all  sections  of  TSCA. 
In  a  previous  notice  published  in  the 
Federal  Register  of  July  6, 1989  (54  FR 
28471),  MRC  was  authorized  for  access 
to  CBI  submitted  to  EPA  under  all 
sections  of  TSCA  until  July  14, 1990. 
Clearance  for  access  to  TSCA  CBI  under 
this  procurement  is  scheduled  to  expire 
on  August  14, 1991. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  contract 
numbers  68-D9-0007  and  68-01-7361. 
and  under  the  MRC  procurement,  the 
aforementioned  contractors  and 
subcontractor  will  require  access  to  CBI 
submitted  to  EPA  under  TSCA  to 
perform  successfully  the  duties  specified 
under  the  respective  contracts  or 
procurement. 

SAIC  SYM.  and  MRC  personnel,  will 
be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  September  10, 1990. 
Linda  A.  Traven. 

Director.  Information  Management  Division, 
Office  of  Toxic  Substances. 

[PR  Doc.  90-21892  FUed  9-14-90: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  ConsoNdatsd  Hearing; 
Great  American  Media,  Umited  I,  et  aL 

1.  The  Commision  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  five  new  FM  stations: 


Applicant  city  and 
state 


File  No. 


Docket 
No. 


1 

A.  Great  American 

BPH-890313MQ 

90-383 

Media.  Limited  t: 

Fair  Bhiif .  NC. 

B.  Virginia  W. 

BPH.8903t3MX 

Bledsoe:  Fair  BMf. 

NC. 

Issue  Heading  snd  AppKcams 

1.  Air  Hazard.  AH 

2.  Comparative,  AH 

3.  Ultimate.  AH 


N 

A.  Central  Baptist 

BPED- 

90-378 

CtNjrch.  Inc.  d/b/a 

870507MA 

Christian  SctxxMs; 

Panama  City.  FL 

• 

B.Ctiipley 

BPED- 

Educational  Radio; 

8711 24NB 

CtMpley,  FL 

Issue  Heading  and  Applicants 

1.  Comparative,  A,B 

2.  Confingent  Comparative,  A,B 

3.  Ultimate.  A,B 


A.  Rio  Grande 
Broadcasting  Co.: 
Rio  Grande.  PR. 

B.  Iglesia  Bautista 
CastiHo  Fuerte:  Rio 
Grande,  PR. 

C.  Rotierto 
Passalacqua;  Rio 
Grande,  PR. 

0.  Rio  Grande 
Broadcasting 
Corporation,  Inc.; 
Rio  Grande.  PR. 

E.  Irene  Rodriguez 
Diaz  de  McComas; 
Rio  Grande.  PR. 

F.  United 
Broadcasters 
Company;  Rio 
Grande,  PR. 


BPH-880815MV 
BPH-880ei5MX 
BPH-880816NN 
BPH-880816OL 

BPH-880ei6OR 
BPH-880816OW 


90-380 


Issue  Headhg  and  AppKcanls 

1.  Rnancial  Qualifications,  A 

2.  Envirorwnental,  F 

3.  Air  Hazard.  B.C.D 

4.  Comparative.  A,F 

5.  Ultimate.  A,F 

IV 


A.6aytaJoy 
Hendren:  BeHa 
Vista.AR. 

B.  KERM.  Inc.;  Befla 
Vista.  AR. 


BPH-880701MT 
BPH-880712MJ 


90-376 


AppKcani  dty  and 
state 


C.  JEM  Broadcasting 
Company.  Inc.; 
Beta  Vista.  AR. 


Issue  Heading  and  Applicants 

1.  Comparative.  A  and  B 

2.  Ultimate,  A  and  8 

M 


A.SBM 

Communications, 
Inc.;  Pueblo,  CO. 

B.  Dynamic  Leap 
Limited  Partnerstiip; 
Pueblo.  CO. 

C.  Robert  C. 
Wagman;  Pueblo, 
CO. 

D.  Claudia  Johnson 
Smith;  Pueblo.  CO. 

E.  EcJx)net 
Corporation; 
Pueblo,  CO. 

F.  Puebio 
Broadcasters.  Ino; 
Pueblo,  CO. 

G.  Baiden  Radto, 
Inc.;  Pueblo,  CO. 

H.  Two  Rivers 

Broadcasting,  Inc. 

Pueblo,  CO. 
L  Pueblo  FM 

Partnership.  Ltd.; 

Pueblo,  CO. 
J.  John  Boyd;  Pueblo^ 

CO. 


II 


BPH-880824MS 

BPH-880825MU 

BPH-880e25NO 

BPH-88082SNJ 
BPH-880825NR 

BPH-880825NX 

BPH-880e25OG 
BPH-880825OK 

BPH-880825ON 


BPH-880e2SNY 
(Dismissed 
Herein) 


90-381 


Issue  Heading  and  Applicants 

1.  Environmental,  0,F 

2.  Air  Hazanl,  A.E 

3.  Comparative.  A.B,C.O,E,F.G.H,l 

4.  Ultimate.  A,B.C.OjE,F.Q.H.I 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  ip  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
branch  (room  230),  1919  M  Street  NW., 
Washington  DC,  The  complete  text  may 
also  be  purchased  from  the 


Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc.,  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Gay. 

Assistant  Chief  Audio  Services  Division. 
[FR  Doc  90-21804  Filed  9-14-90: 8:45  am] 
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Applications,  Hearings, 
Determinations,  Etc^  Nelson,  Harry,  et 
aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  5  new  FM  stations: 


AppHcant.  City  and 
State 


Re  No. 


Dodcel 

No. 


A.  Harry  Nelson; 

BPH-890524MI 

90-348 

Eutaula,  Alabama 

B.  OeVaughn  Toole 

BPH-890530MH 

and  Maiy  L  Toole 

d/b/a  Tode  & 

Company.  A 

General 

Partnership; 

Eulaula,  Alabama. 

C.  Eufaula  Broadcast 

BPH-890530MO 

Associates; 

Eufaula.  Alabama 

Issue  Heading  and  AppUcmtla 

1.  Air  hazard,  C 

2.  Comparative,  A.  B, 
C. 

3.  Ultimate.  A.  B.  C 


H 

A.  Local  Girts  &  Boys 

BPH-880815MT 

90-350 

Broadcasting  Corp.; 

Litctifield.  CT. 

B.Litchfield 

BPt4-880ei6NF 

Associates; 

Uchfield,  CT. 

C.  Utchfietd  Radio 

BPH-880816NK 

Group:  Litchfield. 

CT. 

D.  Furey 

BPH-880816NM 

Communications: 

Litchfield.  CT. 

E.  DiannaDevHn 

BPH-880ei6NT 

oiooownz; 

Litchfield,  CT. 

BPH-880816NV 

Broadcasting,  Inc.; 

Uchfield,  CT. 

G.  KaKo.  inc.: 

BPH-e80816OO 

Litchfieia  CT. 

H.  Radio  Litchfield 

BPH-880ei6OO 

Limited  Partnership; 

L  Field  Broadcasting 

BPH-880ei6OO 

Co.:  Litchfietd.  CT. 

J.  Litehfield  Radio 

BPH-880816MO 

(Dismissed  Herein); 

Litchfield,  CT. 

Issue  Haadbtg  and  Applteanta 
1.  Efmronmental,  F 


2.  Financial,  G 

3.  Con^mtive.  ^  B,  C.  0.  E,  F.  G.  K I 

4.  UWmala.  A.  B,  C  0,  E,  F.  a  H.  I 


A.  LiQhtninQ  Bug 

BPH-floOWWMY 

90-347 

Broadcasting: 

Lisbon.  NH. 

B.  ProMe 

BPH-880809NC 

Ina;  Lisbon,  NH. 

C.  North  Counfty 

BPH-880ei0MK 

Communications 

Corp.:  Lisbon,  NH. 

D.Lisbon 

BPH-esoeiOMO 

Conwnunicstionft, 

Inc.;  Lisbon,  NH. 

f$8U0  HstKinQ  Bnd 

Apptcanta 

I.Financial.  A,  C 

2.  Comparative.  A. 

B,C.D 

3.  Ultimate,  A.  B,  C. 
D 


IV 


A.  Serafin  DelaCruz; 
Agana  Guam. 

B.  Agana  Guam  FM 
Radn  Limited 
Partnership;  Agana 
Guam. 


BPH-880914IMH 
BPH-88091MX 


90-348 


Issue  Headhg  and  Apptcanis 

LSiteAvaiabiMy,  B„.. 

2.  Comparative.  A, 

B 

3.  Ultimate.  A.  B, 

A.  Knight 

BPH-881216NP 

90-361 

Communications, 

Corp.  Inc.; 

Etonwood.  IMnois. 

B.  Elmwood 

BPH-881221MS 

Broadcasting. 

Company: 

Elrniwood.  IHinois. 

C.  Candaoe  K.  Scott 

BPH-881221MT 

and  Jerald  L  Scott 

d/b/a  Rainbow 

Broadcasting 

Company; 

D.  Maureen,  Inc.; 

BPH-861221MU 

ri nnti      **^'- '- 

Issue  Headkig  and  ApptcaMa 
1.  Air  Hazard.  A,  B.C.  D 
1.  Comparative.  A.  B,  C,  D 
3.  Ultimate,  A.  B,  C.  D 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
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been  des^ated  fa 
consoUdatedproceeding  iqsoa  \ 
whose  headii^  are  set  forth  below.  The 
textef^each  olthaae  issuer  hoe  bees 
staadardized  and  is  set  forth  in  its 
entirety  under  the  conespondBng 
headings  at  51  FR 19347..  May  39. : 
The  letter  shown  before  each  appBeanf  c 
name,  abovcv  is  used  below  to  sign^ 
whether  the  issue  in  question  applies  to 
uMt  pcffvcuier  appncent!. 

9.  IT  there  are  any  noo-standanfized 
issues  in  this  proceeduig,  the  full  teat  ef 
the  issue  aod  tte  appfcants  to  whidk  it 
applies  are  set  forth  in  an  appeii^A  to 
this  Notice.  A  copy  of  ike  conqilete  HDO 
in  this  proceeding  is  available  fiar 
faispection  and  copying  during  ■asBai 
business  boore  fn  tbe  fCC  Dockets 
Branch  (room  230),  1919  M  Sbe«I>  fXW^ 
Washington  DC.  The  comptete  text  may 
also  be  purchased  from  the 
Commission's  duplicatiag  contraetor. 
Interna  lional  Transcription  Services. 
Inc.,  2106  M  Street,  NW..  Washington. 
DC  20037.  (Telephone  (20^867-399^ 
W.  Jan  Gay, 

Assistant  Chief,  Audio  ServieamDwmaiK 
Mass  Media  Bureau. 

(FR  itoc.  90-2taB5  Filed  V-te-eR  S45  am) 
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FEDERAL  EMERGENCT 
MANAGEMENT  AGENCY 

(FEHA-978-OR) 

IMnois;  Amendment  to  Mottca  af  • 
Major  Disaster  Declaration 

AOEtlCV:  Federal  Emergency 
Management  Agency. 

ACTWNT  Notice. 

SUtlMAfrr:  This  notice  amend*  Ae  notkc 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-aTA-OK).  dated  A^hI 
29. 1990.  and  related  determinattowa. 

date:  September  5, 19ga 


FOR  FUmHOVI 
Neva  K.  Elliott,  Disaster  Assiataase 
Programa,  Federal  Emergency 
Management  Agency,  Washingtea.  PT 
20472  (202)  M6-3ai4. 

NOTICE:  The  notice  of  a  maior  dfaasler 
for  the  Slate  orniTnQi8.^dated  Auyul  29; 
1990,  is  hereby  nmrnrTrtf  tn  inrbiJa  Ifcr 
following  areas  among  Ikoae  aaeae 
determined  to  have  been  arfvacseif 
anectett  bjr  tiw  catastiopne  declarea  a 
major  disaster  by  the  President  in  his 
declaration  of  August  23,  t990t 

Kane  Coaaty  iai  InrfiwidMal  Aanstance 
and  Public  Assistance:  and  Kendall 
County  for  Public  Assistance. 


(CatatogrfPrfiiull 

83.51S.I 

GranlCI 

ilMocnrtr  iMraeftr.  SlatmaimHocal  JSuj—mm 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  90-21880  Filed  »-U-a(k.ik4&am|, 

aaxaie  cooc  f7i«-«Mi 


[FEMA-a7»-0Rl 

Reiated  Determinations 

AOSMPfcFodeffll  EasetgMicy 
Management  A^iasy. 
ACnoNcNetloe: 

awNSMRyr  This  is  a  notice  of  tne 
Pceaielradal  declaration  oi  a  n^or 
disaaler  for  the  State  of  Iowa  (PENfA- 
879-DRf,  dated  September  6, 1990,  and 
related  determinationB. 
DATE  September  6, 199a 

FOR  FURTHER  INFORM ATIOM  eOMfSACT: 

Neva  K.  EBkitt,  Disaster  AsBist»ice 
Programs,  Federal  Eemrgency 
Management  Agency,  WashingkMwDC 
20472  (202)  646-3614. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  Sept^aber  8,  ISOO.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  ReRef  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  eiseq^ 
Pub.  L  93-288,  as  amended  by  Pub.  L. 
100-707),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  nt^Mng 
fromiavw  atomw  and  flooding  bcgiiuung  m 
July  25, 1990,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
decrBration  uimri  me  Robert  T.  SlaSLifd 
Disaster  Relief  and  Emergency  Assttaace 
Act  ("the  Stafford  Acf'V  L  therefore,  deelac* 
that  such  a  major  disaster  exists  in  tfcyStato 
of  Iowa. 

In  order  topiwririeFetteral  aaaiatuiice.  yov 
are  hereby  authorized  to  aHocaBe  Bum  fnmh 
available  foe  these  purposes,  such  amounts 
as  you  find  necessary  for  Fedetatdis aster 
assistance  and  adminislrative  exp 


You  are  audtaffaal  to  provide  1 
Assistance  and  PubHc  Assistance  in  lb* 
designated  areas.  Consistent  with  tte 
requirement  that  Fbderaf  assistaacr  be 
supplemental,  any  Federal  lundii  pmnSut 
under  the  StaOard  Act  farAiblic  Asaiatiace- 
will  be  limited  to  7S  percent  of  the  talat 
eligible  coats. 

The  tine  period  prescribed  fiMrtbe 
implementatia*  etSactien  aoU^X 
Priority  te  Certain  Apptecatianafer 
Public  Facilitjp  and  PtMic  liwishig 
Assistance,  shall  be  for  i  pesiad  not  In 
exceed  six  months  after  the  dale  «#  tUa 
oeciaration'. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Bxeeutive  Order  12146. 1 
hereby  appoint  S>  Richard  Mallingor  of 
the  Federal  Emergency  Maaagemeal 
Agency  to  ad  aa  the  Federal 
Coordinating  Offiearfor  thisi 
disaster. 

I  do  hereby  determine  tfte  foBowmg 
areas  of  the  State  of  Iowa  ta  have  been 
aSeeted  adverse^  by  thia  declared 
major  disaster. 

The  cauBtiea  of  Bacfaaaan,  Chickasam; 

Clayton.  Fayette,  andFrenHatfar 

Individual  Assistance  and  PaUte 

Assistance;  and 
The  counties  of  Black  Hawk,  Cena 

GordOi  Ptankte;,  fones,  and  Liait  far 

Individual  Assistance  oi^. 

(Catalog  sf  Fcdenl  Doaintic  AaairtMisaNa. 

83.516,  Disaster  Assistance^ 

Wallace  B.  Stidcney, 

Director,  Federal  Emergeney  Managanemt 

Agency. 

(FR  Doc.  90-21881  Filed  9-M-80;  SMS  amf 

saimecooev 


Final  Draft  Radioiogieal 
Preparedness  (REP)  Eaarcisa 
Evahiation  MMhodology  (EEM| 

agency:  Federal  Emeigenqi 
Management  Agency  (FEMA). 

action:  Notice  of  avail^ility  of  the 
FEMA  final  draft  Radiolagical 
Emergency  Preparedness  tREP)  Ejwseise 
Evaluation  Methodology  (EEKQ  sad 
invitation  for  svbmjttal  ofeouunents. 


:  The  nnei  drsfr  EEM  is 
available  foi  diatribution  and  coranianL 
The  EEM  is  a  FEMA  tnatnunent  to 
evaluate  the  performance  ef  o&ite 
emergency  organizationa  ia  exercises  Cot 
responding  to  simulated  accidents  a^ 
commercial  aucfeat  power  pl^ts.  k 
incorporates  33  evahiation  objectives  for 
Federal  evaluators  to  use  to  (fcteimiiie  i£ 
organizational  ofTsite  emergency 
planning  and  preparetbeaa  ia  in 
conformity  wfth.  the  estabRshect 
planning  standards  and  evaluation 
criteria  of  NUREG-OBM/FEMA-lEP^l. 
Revfsfon  1,  and  Suppfenenf  1.  The  Gnal 
draft  EEM  is  designed  fo  achieve  greater 
consistency,  uiiiRjiniity,  and  objectivity 
in  exercise  eraniatisn  by  Fisuerut 
evafaalefs  thiuvgheet  the  country.. 

The  EnC  kaa  been  in  hiternn  Bse  for 
exercise  eranatfons  siiice  May  1999. 
ThroughoaC  ne  aevefupiasnlal  process; 
there  bsve  been  extensive  coiisuifatfuiis 
with  varioae  organizations;  Ubhidlii^tKe 
iNationai  KsmevKjBncy  asBiiBBpmenv 
AsaacialfoR  fNDfA)  md  tite 
Conference  of  Kadtatfen  Omfref 
Program  Directors  (CRCPD),  as  well  as 
industry  representatives  through  Ihe 


Edison  Electric  Institute  (EEI)  and  the 
Nuclear  Management  and  Resotirces 
Council  (NUMARC).  During  this  process, 
many  suggestions  and  recommendations 
were  made  that  have  been  adopted  and 
are  reflected  in  this  flnal  draft 
document  The  contributions  of  these 
groups  are  appreciated. 

Copies  wiU  be  distributed  by  the 
FEMA  Regional  Offices  to  State  and 
local  governments  for  their  review  and 
comment.  EEI  and  NUMARC  will 
distribute  copies  to  their  constituents. 

Comments  received  by  FEMA  on  the 
final  draft  EEM  will  be  analyzed  and  the 
results  of  this  analysis  will  be  used  to 
develop  the  final  edition  of  the  EEM. 
copies:  Requests  for  copies  of  the  final 
draft  EEM  may  be  made  by  writing  to: 
FEMA,  P.O.  Box  70274.  Washington,  DC 
20024.  Please  specify  Draft  FEMA-REP- 
15,  REP  Exercise  Evaluation 
Methodology  (EEM),  August  1990. 
comments:  Comments  on  the  final  draft 
EEM  will  be  accepted  through 
November  30. 1990,  and  should  be 
addressed  to:  Rules  Docket  Clerk. 
Federal  Emergency  Management 
Agency,  Room  840,  500  C  Street,  SW.. 
Washington,  DC  20472. 
FOR  FURTHER  INTORMATION:  For  further 
information  contract  Bill  NcNutt, 
Program  Development  Branch,  FEMA, 
Room  617-A  500  C  Street,  SW., 
Washington,  DC  20472,  telephone  (202) 
646-2857. 

Dated:  September  7, 1990. 

For  the  Federal  Eipergency  Management 
Agency. 

Grant  C  Fetersoo.  I 

Associate  Director,  State  and  Local  Programs 
and  Support 
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FEDERAL  TRADE  COMMISSION 

[FHe  Na  901  0072] 

Roche  Holding  Ltd.,  at  al.;  Proposed 
Consent  Agreamant  witti  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
tinfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  Roche,  a  Swiss 
pharmaceutical  company,  to  divest 
either  Genentecb's  interest  in  GLC 
Associates,  a  partnership  between 
Genentech  and  Lubrizol,  Inc.,  or  the 
partnership's  vitamin  C  assets.  Roche 


would  also  be  required  to  divest  its 
human  growth  hormone  releasing  factor 
business.  Both  divestitures  would  have 
to  be  effected  to  Commission-approved 
acquirers  within  one  year  after  the  order 
becomes  final;  otherwise  the 
Commission  may  appoint  a  trustee  to 
make  the  divestitures. 
DATES:  Comments  must  be  received  on 
or  before  November  16, 1990. 
AlWRBtSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTtlER  INFORMATION  CONTACT: 

Steven  Newborn,  FTC/S-2308, 
Washington.  DC  20560.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
46  and  {  2.34  of  die  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
9  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

Commissioners:  Janet  D.  Steiger,  Chairman. 
Terry  Calvani,  Mary  L  Azcuenaga,  Andrew ). 
Strenio,  )r.,  Deborah  K.  Owen. 

In  the  Matter  of  Roche  Holding  LTD.,  a 
Corporation,  Roche  Holdings,  Inc  a 
Corporation,  Hoffmann-La  Roche  Inc.,  a 
Corporation,  and  Genentech,  Inc.  a 
Corporation. 

The  Federal  Trade  Commission  (the 
"Commission")  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  voting  securities  of  Genentech,  Inc. 
("Genentech")  by  Roche  Holding  Ltd.. 
Roche  Holdings,  Inc.,  and  Hoffinann-La 
Roche  Inc.  (collectively  "Roche") 
(Genentech  and  Roche  collectively  the 
"Proposed  Respondents"),  and  it  now 
appearing  that  Proposed  Respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  divest  certain 
assets,  to  cease  and  desist  from  certain 
acts,  and  providing  for  other  relief, 

//  ia  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
coimsel  for  the  Commission  that: 

1.  Proposed  Respondent  Genentech, 
Ina  is  a  corporation  organized,  existing 
and  doing  business  tmder  and  by  virtue 
of  the  laws  of  the  state  of  Delaware, 
with  its  principal  executive  offices 


located  at  460  Point  San  Bruno 
Boulevard,  South  San  Frandsoo,  CA 
94060. 

2.  Proposed  Respondent  Roche 
Holding  Ltd.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virue  of  the  law  of  Switzerland  with 
its  principal  executive  offices  located  in 
Grenzacherstrasse  124,  Basle, 
Switzeriand  4002. 

3.  Proposed  Respondent  Roche 
Holdings,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virue  of  the  law  of  the 
state  of  Delaware  with  its  principal 
executive  offices  located  at  345  Route  17 
South,  Upper  Saddle  River,  New  Jersey 
0745a 

4.  Proposed  Respondent  Hoffinann-La 
Roche  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virue  of  the  law  of  the  state  of  New 
Jersey  with  its  principal  executive 
offices  located  at  340  Kingsland  Street 
Nutley,  New  Jersey  17110. 

5.  Proposed  Respondents  admit  all  of 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint  here  attached. 

6.  Proposed  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

7.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

9.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Conrunission.  and 
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(Defimtibiir} 

Aa.  used  ia  thia  Qtdes;  the  {aUowiDg 
defim'tfons  shall  appfy: 

ai.  "Geaeatadk"  ■cma  Cenentedu 
Inc.,  a  Delavrare  ca|poiatioQ.  its 
d&ectors,  officers,  employees,  agienta 
and  cepreaentativea;  &s  predecessors^ 
suGceasors,  substdlarieSk  fvislona. 
gfoops  and  any  other  cotporatioaa, 
partnerships^  joint  veidurea,  companies, 
and  afRItafes  that  Genentech  controfs. 
d&ectty  OS  indirectly,  and  dkeir 
respective  directots,  officers,  anployees^ 
agents  and  representatives,  and  their 
respective  successor*  and  assigns. 

b.  "Roche"  means  Rocba  Hiat(£ng  LUL. 
a  Swiss  corporation.  Rode  Hot£i^ 
Inc  a  Delaware  corporation,  and 
Hoffinann-La  Roche  Eoc  a  New  Jersey 
corporatioB.  their  &ecion,  (^cers, 
employees,  agents  and  repceaentatives. 
their  predecessors,  suceesascs. 
subsidiaries,  divisions,  groups  and  any 
other  corporationa.  partacrahtpa,  joint 
ventures,  compamiwk  and  affiliataa  that 
Roche  conteola.  directly  or  indisec%. 
and  their  respective  directoca.  officaca^ 
employees.  agpnU  aad  Ecpreseatativea^ 
and  their  reflective  i 
assigns,  bat  BOti 

c.  "Respendeiita^  iMans  GenenlecB 
and  Roche. 

d.  "AmoiaiBuu"  ateans  Rodto** 
acquisition  of  aay  or  aB  votiag  aeuuitiea 

and  Han  of  kfogu-hatarecB  Racha  aad 
Genentech  dated  Fidcaary  2.  mn 

a.  "Cwiiiaission'*  nieana  Iha  Fedeial 
Trade  ConKiaaiQnL 

f.  Tafcnta"  awaaa  toam,  aO  or  any 
portioa  of  att  anexpHad  paleat* 
(indadiag  iaveatae^s  ccrtificalea|  aad 
pateato  iaancd  HI  th«  fcrtara  baaed  apon 
patent  appticstiona  Mad  aa  of  the  date 
this  Order  becoaic*  fiaal,  aad  att 
substitutioBS,  cnnliaaatieae, 
conlfmntiena-te-part,  dl»ia»oa», 
renewala,  laiiaaaa  aad  esftaaawaa  baaed 
on  said  pwleiita,  tbe  i 
therefor,  er  I 

g.  ^^oiTeapoiKnng  f^oreipr  Poteafa 
meanv  patcnfv  la  a  cottatry  etner  ftan 
the  Uintsd  States;  enfidtod  tothraame 
priority  dsto  for  entftled  to  the  same 
priority  datfr  ff  if  htHT  been  ifniely  neoj 


and  baaed  upon  dlBraaaie  eenceptiaD 
and  reuiK^tlon  to  praBfioe^ 

k.  Tiocesa  PMest*  means  a  paSent 
whose  cfaima  are  dhectad  to  tlir 
methods  or  man^pulaffve  steps  asad  Sat 
the  manufacture  of  a  partfc^ar 
compound,  composition  of  matter  er 
artide  of  manufacture. 

i.  "Ptodacl  Patent"  aMaaa  a  paieal 
which  claims  a  particalar  GSBipaHadL 
composition  ol  matter  as  artide  aC 
manufacture. 

».  "Prndacts  Sabiect  toOrdaa^  aMaaa 
Vtamia  C  Haaaan  Growth  nKtav  aad 
CD4-niSBd  Tharapeatira 

k.  "Vilamai  C  ■eawa  aacorbfc  acid 
however  preduGed.  and  pradacts 
pradacad  as  iateiaiirtiatiw;  ar  the 
productiea  oi  aacoibic  add;.  indteiiaK 
bwl  not  Ranfied  to  2rketo>Lfataaieac)d 
(2-KLG),  ketogabmc  acid  {KC^  aad  L- 
ascorbic  add. 

L'^GLfTaeBaa  GiJCAaaQaalas.s 
partnership  httwatii  Caaawtach  end  the 
Enterpriae  Gaarticm  Inc^  a  Nrvada 
corporatioaai^^ 
subsidiary  d  die  1 

nk  "GLC  Vitomia  G  Assets'*  mewis  dl 
of  GLC's  assets  retatfag  to  VTIuiaiB  C 
wherever  beated,  ndarilag  aM  asaeta; 
title,  propotiea,  iatercsto.  rights  and 
privileges,  ol  whatever  natarev  taqgiblie 
and  intangible,  inchidng  without 
liraitztioa,  all  potesta,  trade  aecrets. 
technology,  and  know-how,  and 
chemical  and  biological  sabstanrw,  aad 
all  contractual  rights,  aad  including 
insofar  as  they  relate  to  Vitamin  C. 
books  and  records,  including  but  not 
limited  to  sdendific  reports.  nwBuok. 
drawings,  specifications,  and  aupp&er 
lists,  and  the  ri^s,  insofar  as  dtey 
relate  to  Vitamin  C,  to  any  patents  or 
know-how  used  by  Genentech  or  GLCm 
conjunction  with  die  research  or 
developauat  ai  Vitaaiia  C 

n.  "Human  Growth  Factor"  means  any 
protein,  peptide,  or  analog  thereof, 
whether  produced  by  recombiaant  DNA 
technology,  chemical  S3fnthe«ia. 
purification,  or  other  raethad.  used  aa  a 
therapeutic  for  treatment  of  brnnan 
growdi  homoac  deficiency;  ar  other 
short  stature  deficieacy.  iachidiag  bat 
not  limited  to  IIuuiaR  Growth  Hormone 
and  HuRMR  Gtewt^'  Ikif  aaiiie-  Releasihg 
Factor. 

o.  "fhninnr  Gtowth  Hufiuww''  means 
the  protein  produced  by  wx  bnnan 
pituitary  glmd  or  synthetic  reisiuus 
thereof  findodhig^  versJoaa  wfth  aa  extra 
methionme  annno  acid^  which 
stimulates  growth  and  raetobtrffsBi,  used 
as  a  therapeutic  for  treatment  ofhuimni 
growth  buriuum;  defStieiHy  orolnei 
short  stature  deficiency,  MneBiui 
produced  by  recombfnant  DftA 


technoiogy,  chemic^  synthesis, 
purification,  or  other  method. 

p.  "Human  Growth  Hormone 
Releasing  Factor"  means  growth 
horaHme  leteasing  fMtor.  a  polypeptide 
hormone  which  stimalates  the  haman 
pituitary  ^and  to  release  human  powth 
hormooc.  or  aa  anak^  thereof,  used  as  a 
therapeutic  for  treataieat  of  famnan 
growth  homooe  defidency  or  other 
short  statare  defidency.  whedier 
produced  by  recombinant  DNA 
technology,  chemical  synthesis, 
purificatiaii.  or  other  aiethod. 

q.  "Roche's  Human  Growth  Horoiofie 
Releasing  Factor  Business*'  means  all  erf 
Roche's  assets,  title,  properties, 
interests,  ri^ts  and  privileges,  or 
whatever  natwe,  tangible  and 
hitangiMe,  mcloding  withoot  Kmitatkm 
all  patents,  trade  secrets,  technc^ogy, 
and  know-how,  and  chemical  and 
biologieal  substances,  and  all 
contractual  rj^ts  (indading  aD  ri^ta 
under  the  September  15, 1963  LicensRig 
Agreement  between  Roche  and  die  SaOc 
Institute  relathig  to  Human  Growth 
Hormone  Releasing  Factor),  and 
inchiding,  msofar  as  they  relate  to 
Human  Growth  Hormone  Reteasing 
Factor,  books  and  records,  inchiding  hot 
not  limited  to  the  results  of  researdt  and 
development  efforts  by  Roche,  filings 
widi  the  U.S.  Food  and  Drag 
Administration,  sdentific  and  clinical 
reports,  manuais,  drawings, 
spedfications,  and  supplier  fists,  and  die 
excbsive  rights,  insofar  as  they  relate  to 
Human  Growth  Hormone  Rdeasing 
Factor,  to  any  patents  or  know-how 
used  l^  Roche  in  conjunction  with  the 
research  or  development  of  Human 
Growth  Hormone  Releasing  Factor  or 
delivery  systems  for  Human  Oowdi 
Hormone  Releasing  Factor,  and 
including  Roche's  Hinnan  Growth 
Hormone  Releasing  Factor  inventory 
wherever  located;  provided  that, 
tangible  assets  used  both  in  the 
research,  development  or  production  of 
Human  Growth  Hormone  Releasing 
Fador  as  weR  as  in  the  research, 
development  or  production  of  other 
compoiBids  shall  not  be  considered  part 
of  Roche's  Human  Growth  Hormone 
Releasing  Factor  Business. 

r.  "Roche's  Human  Growth  Hormone 
Releasing  Factor  Patent  Portfolio" 
means  all  Roche  United  States  Patents 
and  Corresponding  Foreign  Patents,  and 
all  United  States  Patents  and 
Corresponding  Forei^t  Stents  of  other 
persons  licensed  to  Roche  for  which 
Roche  has  the  right  to  grant  licenses  or 
sublicenses,,  which  may  be  infringed  by 
the  manufacture,  use  or  sale  of  Human 

Growth  Kermone  Releasing  Factor, 


induding  bat  not  limited  to  die  pateats 
listed  bi  Exhibit  A  to  this  Order. 

s.  "CIM-Based  Therapeutic"  means  a 
product  containing  CD4.  soluble  GDI 
truncated  soluble  CD*,  a  CDi  fragment, 
or  a  CD4  coaittgate.  CD4  adhesion 
variant,  CD4  bj^nd.  or  CD4  fa^OD 
protein,  used  for  the  treatment  of  HIV- 
infected  patients,  whether  asymptomatic 
or  with  ARC  or  AIDS,  including  bat  not 
limited  to  solt^Ie  CD4,  CD4-I8G,  0)4- 
IgC».  CD4-IgM.  CD4-MU,  and  CD4-PE. 

t.  "Roche's  CD4-Based  Therapeutic 
Pstent  Portfolio"  means  all  Roche 
United  States  Patents,  and  aQ  United 
States  Patents  of  other  persons  licensed 
to  Roche  for  which  Roche  has  the  right 
to  grant  licenses  or  sublicenses,  which 
may  be  infringed  by  the  manufacture, 
use  or  sale  of  CD4-^3ased  Therapeutica, 
including  but  not  limited  to  the  patent 
applicaticm  listed  in  Exhibit  B  to  this 
Order. 

// 

(GLC  DivestitutureJ 

It  is  arda-ed  That:  A.  Respondents 
shall,  within  twelve  (12)  months  after 
the  date  this  Order  beooaes  final. 
divest,  absolutely  and  in  good  faidi, 
either  Genentech's  intereat  in  CIC  or 
die  GLC  Vitanun  C  Assets. 

B.  Respondents  shall  divest 
Genentech's  interest  in  CIC  or  die  GLC 
Vitamin  C  Assets  only  to  an  scquirer 
that  receives  the  pricff  approval  of  the 
Commission,  and  «mly  in  s  raanno'  that 
receives  the  prior  approval  of  the 
Cammiasioa.  The  purpose  o<  this 
divestiture  is  to  ensive  the  oontinaatien 
of  GLC  or  the  GLC  Vitamin  C  Assets  as 
an  ongoing  enterprise  engaged  in  the 
same  business  in  which  GLC  is 
presently  employed  and  to  leaiedy  the 
lessening  of  competition  resulting  from 
the  AcquksitioD  alleged  in  the 
Commission's  coa^^alnL 

C  Respondents  shall  take  such  action 
as  is  necessary  to  maintain  the  viability 
and  mariietabilily  of  CIXX  and  to 
prevent  the  destructian,  removal  or 
impairment  of  any  assets  subiect  to 
divestiture  pursuant  to  thia  Paraj^i^  U 
except  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear 
and  tear. 

D.  Widiin  thirty  (30)  days  afia  die 
consummation  of  the  divestiture 
required  by  this  Paragraph  0,  Genentech 
will  commence  teadiing  a  reasonable 
number  of  persons  des^nated  by  the 
acquirer  how  to  produce  Vitamin  C 
using  the  GLC  technology,  if  requested 
by  the  acquirer.  Training  session  ibaJX 
be  conducted  at  the  acquirer's  iae^ties 
or  at  such  other  place  as  is  mutaally 
satisfactory  to  Genentech  and  die 
acquirer  and  shall  continae  for  a  poiod 


of  tine  soffident  to  satisfy  the 
mttaagemeat  of  the  aopuier  dtot  Ms 
persoond  are  well  snoiigh  hfrined  to 
prodaoe  Vltoaun  C  as  well  as 
Genentedi.  profvided  however,  dtat  ia  no 
event  shall  GencBtach  be  reqairad  to 
continae  the  training  pwigraM  far  a 
period  of  awre  dna  one  year.  The 
acquirer  will  pay  GvKntcch  ita 
expeases  incoitod  in  ooadacting  sadi 
trainhig  sesskais  indodiBf  salaries  <rf  tto 
employees  sad  travd  and  lodgtBg  costs. 

/// 

(GRF  Dhtstitan) 

It  is  further  ordered  That  A.  Roche 
shall,  within  twelve  (12)  months  after 
the  date  this  Order  becomes  finaL 
divest  absolutely  and  in  good  faith. 
Roche's  Human  Growth  Hormone 
Releasing  Factor  Business. 

B.  The  divestiture  required  by  this 
Order  shall  be  made  only  to  an  acquirer 
that  receives  the  prior  approval  of  the 
Gommissfon.  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  this 
divestiture  is  to  ensure  the  continuation 
of  Roche's  Human  Growth  Homwne 
Releasing  Fador  Business  as  an  ongoing 
enterprise  engaged  hi  the  same  business 
in  which  It  is  presenUy  employed  and  to 
remedy  the  lessening  of  competitioa 
resulting  from  the  Acquisition  aOeged  in 
the  Commission's  complaint 

C  Roche  shaO  take  such  action  as  is 
necessary  to  maintain  the  viability  and 
maricetability  of  Roche's  Human  Growth 
Hormone  Rdeaaing  Factor  Business, 
and  to  prevent  the  destructian.  removal 
or  impairment  of  any  assets  sub|ect  to 
divestiture  pursuant  to  this  Paragrafih  Ul 
except  in  the  ordinary  course  of 
business  and  excq>t  Im  ordinary  wear 
and  tear.  Pending  the  divestiture 
pursuant  to  this  Paragr^  BL  Roche 
shall  not  div\ilge  to  Genentech  or  use  for 
Genentech's  benefit  any  "material 
confidential  information"  relating  to 
Roche's  Human  Growth  Homone 
Releasing  Factor  Business  not  in  the 
public  domain,  except  at  sudi 
information  would  be  available  to 
Genentech  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  placfr  ("Material  confidential 
informatioD,"  as  used  herein,  meana 
competitively  sensitive  or  proprietary 
information  not  independently  known  to 
Genentech  from  sources  other  than 
Roche,  and  indudes  but  is  notliauted  to 
patents,  technologies,  processes,  or 
other  trade  secrets). 

D.  Widiin  thirty  (30)  days  after  die 
consuBBBation  of  the  divestiture 
required  by  diis  Paragraph  Ul.  Rnchc 
will  commcBoe  teaching  a  i 
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niHnber  of  persons  designated  by  the 
acquirer  how  to  produce  Human  Growth 
Hormone  Releasing  Factor,  if  requested 
by  the  acquirer.  Training  sessions  shall 
be  conducted  at  the  acquirer's  faciUties 
or  at  such  other  place  as  is  mutaully 
satisfactory  to  Roche  and  the  acquirer 
and  shall  continue  for  a  period  of  time 
sufficient  to  satisfy  the  management  of 
the  acquirer  that  its  personnel  are  well 
enough  trained  to  produce  Human 
Growth  Hormone  Releasing  Factor  as 
well  as  Roche,  provided  however,  that 
in  no  event  shall  Roche  be  required  to 
continue  the  training  program  for  a 
period  of  more  than  one  year.  The 
acquirer  will  pay  Roche  its  expenses 
incurred  in  conducting  such  training 
sessions  including  salaries  of  its 
employees  and  travel  and  lodging  costs. 

IV 

(Trustee  Diveatiture) 

It  is  further  ordered  That  A.  If 
Respondents  have  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  approval,  Genentech's 
interest  in  GLC  or  the  GLC  Vitamin  C 
Assets  as  required  by  Paragraph  II 
within  the  twelve-month  period 
provided  for  in  Paragraph  n. 
Respondents  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  Genentech's 
interest  in  GLC  of  the  GLC  Vitamin  C 
Assets.  If  Respondents  have  not 
divested,  absolutely  and  in  good  faith 
and  with  the  Commission's  approval, 
Roche  Human  Growth  Hormone 
Releasing  Factor  Business  as  required 
by  Para{^ph  III  within  the  twelve- 
month period  provided  for  in  Paragraph 
in.  Respondents  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  Roche's  Human 
Growth  Hormone  Releasing  Factor 
Business.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(/) 
of  the  Federal  Trade  Commission  Act. 
15  U.S.C.  45(7),  or  any  other  statute 
enforced  by  the  Commission,  for  any 
violation  of  this  Order.  Respondents 
shall  consent  to  the  appointment  of  one 
or  more  tnistees  in  such  action.  Neither 
the  appointment  of  a  trustee  nor  a 
decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeding  civil  penalties  or  any  other 
relief  available  to  it  including  a  court- 
appointed  trustee,  pursuant  to  section 
b[i)  of  the  Federal  Trade  Commission 
Act.  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 


Paragraph  IV  of  tiiis  Order,  the 
following  terms  and  conditions  shall 
apply: 

(1)  The  Commission  shall  select  die 
trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitiires. 

(2)  The  trustee  shall  have  the 
exclusive  power  and  authority',  subject 
to  the  prior  approval  of  the  Commission, 
to  accomplish  the  divestitures  required 
by  Paragraph  n  and  Paragraph  III  of  this 
Order.  'The  trustee  shall  have  twelve  (12) 
months  from  the  date  of  appointment  to 
accomplish  the  divestitures,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
such  twelve-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be 
achieved  within  a  reasonable  time,  the 
divestitiue  period  may  be  extended  by 
the  Commission,  or  by  the  court  for  a 
court-appointed  trustee;  provided, 
however.  That  the  Commission  or  court 
may  only  extend  the  divestiture  period 
two  (2)  times. 

(3)  Hie  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  relating  to 
Genentech's  interest  in  GLC,  the  GLC 
Vitamin  C  Assets,  Roche's  Human 
Growth  Hormone  Releasing  Factor 
Business,  and  any  other  relevant 
information  as  the  trustee  may 
reasonably  request.  Respondents  shall 
develop  such  financial  or  other 
information  as  the  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Respondents  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accompUshment  of  die 
divestitures.  Any  delays  in  divestiture 
caused  by  the  Respondents  shall  extend 
the  time  for  divestiture  under  this 
Paragraph  IV  in  an  amount  equal  to  the 
delay,  as  determined  by  the 
Commission,  or  the  court  for  a  court- 
appointed  trustee. 

(4)  The  trustee  shall  use  his  or  her 
best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  in 
each  contract  that  is  submitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price  and  die 
purpose  of  the  divestitures  as  stated  in 
Paragraphs  II  and  III  of  this  Order  and 
subject  to  the  prior  approval  of  the 
Commission.  If  the  trustee  receives  bona 
fide  offers  from  more  than  one 
prospective  acquirer,  and  if  the 
Commission  approves  more  than  one 
such  acquirer,  the  trustee  shall  divest  to 


the  acquirer  selected  by  Itespondehts 
from  among  those  approved  by  the 
Commission. 

(5)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  siich 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondents,  such  consultants, 
accountants,  attorneys  or  other  persons 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  for  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondents  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
accomplishing  the  divestiture  of 
Genentech's  interest  in  GLC  or  the  GLC 
Vitamin  C  Assets  or  Roche's  Human 
Growth  Hormone  Releasing  Factor 
Business. 

(6)  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission, 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  the  Respondents 
shall,  consistent  with  the  provisions  of 
this  Order,  execute  a  trust  agreement 
that  transfers  to  the  trustee  all  rights 
and  powers  necessary  to  permit  the 
trustee  to  effect  the  divestiture  required 
by  this  Order. 

(7)  Except  for  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  Respondents  for  any 
action  taken  or  not  taken  in  the 
performance  of  the  trusteeship. 
Respondents  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  Habilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  performance  of  the 
trustee's  duties,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabiUties, 
claims,  or  expenses  result  from 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the  trustee. 

(8)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  one  or  more  substitute 
trustees  shall  be  appointed  in  the  same 
manner  as  provided  in  Paragraph  IV  of 
this  Order.     ■ 


(0^  The  teoalK  thai  iqiort  IB  ^ 
to  Respondents  and  the  Cc 
every  sixty  (a^  dayi  cnarffon  Ae 
trustee'*  eilorti  lo  accompiiA  Ae 
divestttitfc. 

i1(^  The  trustee  aball  iiave  no 
oUi^tioa  or  oothor^f  lo  epvate  or 
^■MtkHaiB  the  GLC  ViteBRB  C  AsMto  or 
*Roche'»  Human  GrowA  Hermone 
RekasHig  Factor  Business. 


(LiceBsiag  Alteraative) 

ftafiuthertxdeiedThAtA.V 
Respoodents  have  not  divested  Roche's 
Human  Qrowih  HoRooae  Reteasiag 
Factor  BnstBCSS  as  required  tqr 
Paragraph  Ili  withm  the  twetwawatti 
period  ptovidcd  lor  in  Rarap^ih  EQ.  the 
CoaiBuaakift,  vadier  thaa  ^pointiag  a 
trustee  pwaaanl  to  {^rapai^  IV,  in  it* 
aok  discietioa.  may  reqsire  that  Roche. 
opoB  wrjitteft  apphcatioB  made  witlmi 
ten  (10)  year*  of  the  date  this  Order 
becosaes  finaL  grant  noo-exchnive 
licenses  to  pro^Ke  and  s^  Htoaan 
Growth  Henuae  Releetiaag  Factor 
under  Rocfaa'a  HanaB  GrowA  Itorawa 
Releastaf  Factor  Patent  Portiobo  far  the 
life  oi  all  patents  in  the  portfoiiok  at  a 
royalty  net  ia  ecceas  erf  t%  of  net  sate* 
(if  only  Process  Patents  are  hcenscd)  or 
»%  o{  net  salea  (if  any  Product  Patents 
are  hceoaed)  and  teasonable  and 
custoBtary  terms  and  conditiona,  to  any 
and  all  sole  proprietarshi|ia. 
partnershipst  corporstions  s*  other 
busine**  eatitiea  whkh  state  am 
int«itioB  to  prodoce  or  sell  a  Haman 
Growth  Hormone  Reteasing  Factor  in 
the  United  Statesi.  or  research  and 
develop  a  Human  Growth  Honaona 
keleaaiog  Factor  for  parposea  of  later 
producing  or  selling  a  Haman  Growth 
Hormone  R drafting  Factor  in  the  United 
States. 

B.  Neither  the  Commisaioa's 
invocation  oC  its  option  under  this 
Paragraph  V.  ooi  its  decisian  not  to 
invoke  its  (^»tioa  under  this  Paragraph  V 
shall  preclude  the  Comausann  or  ttie 
Attorney  Gexieral  from  seeking  civil 
penalties  or  any  other  rdief  availaUe  to 
it  foe  any  failure  by  Respondents  to 
comply  with  this  Order. 

V,  11 

.  (CD4  MandaUtry  LicensingJ 


It  is  fvrihti  OrdendthMi  Roche  shaU. 
upon  written  appbcation  ssade  witfain 
ten  (10)  year*  of  the  date  this  Order 
bwcomes  final,  grant  noo-exdnsire 
licenses  to  produce  and  seU  CD4-Bascd 
1  herapeutjcs  onder  Roche's  CEM-Baaed 
Therapeutic  Patent  Portfolio  for  the  hfe 
of  all  patenlB  in  the  pertfoUow  at  a 
royalty  not  to  excess  o(  1%  of  net  sates 
(if  aekf  Process  Patents  oe  Bcensed)  or 


subject  k> 
upon 


3%ofaitaalaa(tf8qrPradactPaiBn«B        sut^cctto 

are  licensed]  and  lieaaaBed  and 

customary  terms  and  conditions,  to  any 

and  all  sole  proprietorships, 

partnerships,  cseporatkNM  or  oAer 

bushiesa  CHtitfe*  which  state  an 

intention  to  prodace  or  sell  a  dM-Based 

Therapevtic  in  die  United  States,  or 

research  and  develop  a  CD4-Ba8ed 

Therapeutic  for  purposes  of  later 

producing  or  seUing  a  CXM-fiaaed 

Therapcntic  in  the  United  States. 


dds  Order, 
fey  any  person. 


VII 

(Dispotidaa  ofPatentM) 

It  fs  further  ordered  That  Respondents 
shaD  not  ^i«f««g  or  penaff  the 
disposition  of  any  patents  or  rigfais 
thereunder  so  as  to  deprive  than  of  the 
power  to  grant  or  caase  to  be  granted 
the  hcenaes  reqaired  by  thia  CMen 
provided  that.  if.  after  die  expiration  of 
three  (3)  years  from  the  date  this  Order 
becomes  final  lor  any  pateirt  wfridi  has 
issued  prior  to  the  date  Aa  Order 
becomes  final  or  three  (3)  years  from 
the  date  of  issuance  of  any  patent  which 
has  not  issued  as  of  the  date  this  Order 
becomes  final,  if  no  license  has  been 
requested  imdM  such  patent. 
Respondents  m^  abandon  and  dedicate 
to  the  pMic  socb  patent 

VIII 

(Potent  VaHdfty) 

It  is  further  ordered  That  nothing 
herein  shaH  be  deemed  to  prevent  aof 
person  from  attacking  in  any  proceeding 
or  controversy  the  vafidify,  scope  or 
enforceability  of  any  present  or  fatore 
patent,  nor  shaB  this  Order  be  Mwtstiaed 
as  imputing  any  vati^ty,  enforceability, 
or  value  to  any  each  patent 

IX 

(Publication  ofPvteid  ArailottUity) 

It  is  further  ordered  That  within  sixty 
(80)  days  after  the  date  this  Order 
becomes  final  and  annually  thereefter 
for  nine  fSff  years.  Respondents  shaH 
pobh'di  in  the  Official  Gazette  of  the 
United  State*  Patent  Cffice  a  notice  ()) 
identi^ring  by  number,  title,  date  of 
issue,  and  sid^ect  Bratter,  or  by  other 
appropriate  means.  a3  United  States 
Patents  which  are  avaitebte  for  license 
pursaant  to  the  tenis  oi  Am  Order  fQ 
stoting  that  Respondente  wiU  grant 
licenses  pwaaant  to  die  tetam  of  dns 
Order:  and  (3)  stating  that  a  copy  of  this 
Order  and  a  copy  ofaA  Patent*  subject 
to  lK*«*J»»fl  aader  dte  Order  are 
availabte  from  Respondents  upon 
written  reqoesL  Re^xmdents  shaU 
provide  a  copy  of  tlds  Order  and  the 
most  recent  edition  of  sa^  notice  to  all 
persons  who  iaqoire  aa  to  the 
availability  of  a  Ikenae  for  any  Patent 


(Hoid  Separate  Agreememlf 

It  is  further  ordered  That  the 
Respondents  ^laD  coaiply  with  all  terns 
of  the  Agreement  to  Hold  Separate, 
attached  hereto  and  made  a  part  hereof 
as  Appendix  L  Said  Agreeaient  shall 
caatinoe  in  effiect  until  Respx»dents' 
divestiture  obligattons  with  respect  to 
GLC  under  Paragraphs  II  and  IV  of  the 
Order  are  satisfied,  or  antil  such  other 
tioke  as  the  Agreement  to  Hold  Separate 
provides. 

XI 

(Prior  Approval) 

It  is  farther  ordered  That,  for  a  period 
of  ten  (1(4  years  from  the  date  this  Order 
becamea  final,  each  Respondoil  shaB 
cease  and  desist  froas  acquiiiag,  withoat 
the  prior  ^proval  of  the  Cowmassion. 
direcdy  or  iiwhrectly.  throa^ 
subsidiasiea  or  otherwise,  auepl  in  the 
ordmary  coarse  of  hasiness,  assets  used 
in.  or  more  than  T%  of  the  stock  or  share 
capital  of  or  any  intssest  in  any 
Gonspany  engaged  in.  dioical 
development  or  the  mamifartore  or  sale 
in  the  United  Stotaa  of  any  Prodacts 
Subject  to  Order,  or  any  exclusive  rigMa 
whether  by  hcense  or  otherwise  to  «iy 
United  States  Patents  for  use  in  the 
clinical  dev^ofanent  or  the  manaSactaee 
or  sale  of  any  Prodacts  Sabject  to  Order. 
Thte  Paiagaph  XI  shall  not  ayply  to  any 
acquisition  of  a  noo-exchmrve  hcense  to 
any  United  States  Patents  with  respect 
to  any  Producto  Sabfect  to  Order  and 
^all  not  appty  to  the  actjoisitiott  of  any 
United  States  Patenta  or  any  ndtamie 
license  to  any  United  Stetes  Patents. 
with  req^ect  to  any  Prodacte  Subject  to 
Order,  for  a  present  vahie  of  less  than 
one  wfiioa  doOars  ^  jDOiMMXI)  inckKhng 
initial  payments  and  expected  fotare 
roydtiiea. 

XII 

(Ceapliatice  Report*} 

It  is  further  ordered  That:  A.  Wftfiin 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Respondents  have  fully 
satisfied  dw  dhrcstitare  ohtigatfons  of 
this  Order,  Respoodento  shall  sabmit  to 
the  CommisaiMi  a  verified  arritten  report 
setting  tatik  in  detofl  the  manner  and 
form  in  which  they  intend  to  compis',  are 
complying,  and  have  compKed  with  the 
Order.  Respondente  shaH  inehide  in 
their  compfiance  reports,  aunong  other 
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thiogt  that  are  required  from  time  to 
time,  a  fidl  descriptioB  of  all  contacts  or 
negotiation*  with  prospective  acqukers 
for  the  divestiture*  required  by  this 
Order,  including  the  identity  of  all 
parties  contacteid.  Respondents  also 
shall  include  in  their  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  and  all  internal 
memoranda,  reports,  and 
recommendations  concerning  the 
required  divestitures. 

B.  One  year  from  the  date  this  Order 
becomes  Bnal  and  annually  thereafter 
for  nine  (9)  years.  Respondents  shall  file 
with  the  Commission  a  verified  written 
report  of  their  compliance  with 
Paragraphs  V  (if  invoked  by  the 
Commission),  VL  Vn.  DC  and  XI  of  this 
Order. 

xin 

(Investigation) 

It  is  further  ordered  That  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Respondents  made  to  their 
principal  offices,  Respondents  shall 
make  available  to  any  duly  authorized 
representatives  of  the  Commission: 

A.  All  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
recordis  and  documents  in  the 
possession  of  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order,  for  inspection 
and  copying  during  office  hours  and  in 
the  presence  of  counsel:  and 

B.  Upon  five  (5)  days'  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  for 
interview,  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters.  Officers 
and  employees  of  Respondents  whose 
place  of  employment  is  outside  the 
United  States  will  be  made  available  on 
reasonable  notice. 

Information  or  documents  obtained  by 
the  Commission  pursuant  to  this 
Paragraph  XIV  shall  be  accorded  such 
confidential  treatment  as  is  available 
under  sections  6(f)  and  21  of  the  Federal 
Trade  Commission  Act  15  U.S.C  46(f) 
and  57b-2. 

XIV 

(Corporate  Changes) 

It  is  further  ordered  That  Respondents 
shall  notify  the  Commission  at  least 
thirty  (3<^  days  prior  to  any  proposed 
change  in  any  Respondent,  such  as 
dissdotion.  assignment  or  sale  resulting 
in  the  emergence  of  a  successor,  or  the 
creation  or  dissolution,  or  sale  of 
subsidiaries  or  any  other  change  that  ■ 


may  affect  compliance  obligations 
arising  out  of  this  Order. 

Exhibit  A  r-  -:. 

U.S.  Patmt  No.  4,(122.312.  iasucHi  Nor,  11, 
laee;  Arthur  Ki  Felix,  Edgar  P.  Heimer. 
Thomas  F.  Mowels;  Cro««rdi  hormone 
releasing  factor  analogs:  AppL  No. 
653,163:  FUed  Sept.  24, 1984 

U.S.  Patent  No.  4.649.131  issued  March  la 
19S7:  Arthur  M.  Felix,  Edgar  P.  Heimer, 
Thomas  F.  Mowels:  Growth  hormone 
releasing  factor  analof^s:  Appl.  No. 
762,891:  Filed  Aug.  6, 1965 

U.S.  Patent  No.  4,728.609  issued  March  1, 
1968:  Ram  S.  Bhatt  Kenneth ).  Collier. 
Robert  M.  Crowl.  Mohindar  S.  Poonian: 
Recombinant  growth  hormone  releasing 
factor  Appl.  No.  778,779;  FUed  Sept  24, 
1965 

U.S.  Patent  No.  4,732,972  issued  March  22, 
1968:  Arthur  M.  FeUx,  Edgar  P.  Heimer; 
Polypeptides  having  growth  hormone 
releasing  activity;  Appl.  No.  789,922; 
Filed  Oct.  21, 1985 

U.S.  Patent  No.  4,734,399  issued  March  29, 
1968;  Arthur  M.  Felix,  Edgar  P.  Heimer. 
Thomas  F.  Mowels:  Growth  hormone 
releasing  factor  analogs:  Appl.  No. 
922,572;  Filed  Oct.  23. 1966 

Exhibit  B 

U.S.  Patent  Pending;  Klaus  Karjalainen, 
Andre  Traunecker  Chimeric  CD4- 
immunoglobulin  polypeptides:  Appl.  No. 
Sia773;  Filed  April  18, 1990 

Analysis  of  Proposed  Consent  In  Order 
to  Aid  PubUc  Comment 

The  Federal  Trade  Commission  has 
accepted  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  from  Roche  Holding  Ltd., 
Roche  Holdings,  Inc.,  and  Hoffinan-La 
Roche  Inc.  (collectively  "Roche")  and 
Genentech,  Inc.  ("Genentech"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sbcth  [GO)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fit>m  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  investigation  of 
this  matter  concerned  a  proposed 
acquisition  by  Roche  of  a  controlling 
interest  in  Genentech.  Roche  is  a  Swiss 
pharmaceutical  company  which  has 
developed  and  markets  numerous 
pharmaceuticals  in  the  United  States 
and  has  conducted  extensive  research 
and  development  in  biotechnology. 
Genentech,  which  is  a  Delaware 
corporation  with  its  principal  offices  in 
California,  is  a  leading  biotechology 
company  which  has  developed  and' 
marketcMl  several  pharmaceutical . 


products  and  has  other  products  under 
development 

The  Commission  has  reason  to  IwUeve 
that  Roche's  proposed  acquisition  of 
Genentech  may  substantially  lessen 
competition  in  (1)  the  worid  market  for 
vitamin  C;  (2)  die  United  States  market 
for  therapeutic  drugs  for  the  treatment  oS 
growth  deficiency,  including  human 
growth  hormone  dnd  growth  hormone , 
releasing  factor;  and  (3)  the  United 
States  market  for  CD4-based 
therapeutics  fm'  the  treatment  of  AIDS/ 
HIV  infection  in  violation  of  Section  7  of 
the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act. 

The  agreement  and  order  provides 
that  Roche  may  acquire  control  of 
Genentech,  but  that  it  must  divest 
Genentech's  interest  in  GLC  Associates 
("GLC"),  a  partnership  between 
Genentech  and  Lubrizol,  Inc.,  which  has 
researched  and  patented  a  new  vitamin 
C  production  process,  or  divest  the 
partnership's  vitamin  C  assets.  The 
proposed  order  would  also  require 
Roche  to  divest  its  human  growth 
hormone  releasing  factor  business.  The 
agreement  and  order  provides  that  both 
these  divestitures  must  be  approved  in 
advance  by  the  Commission  and  must 
occur  %vithin  one  year. 

The  acquirers  of  Genentech's  interest 
in  GLC  or  the  GLC  vitamin  C  business 
and  the  Roche  human  growth  hormone 
releasing  factor  business  would  have  the 
option  of  obtaining  up  to  one  year^if 
training  frx)m  Genentech  and  Roche, 
respectively,  in  regard  to  the  operation 
of  the  divested  businesses. 

If  either  divestiture  is  not 
accomplished  within  one  year,  the 
Commission  may  appoint  a  trustee  to 
accomplish  the  divestiture.  The 
Commission  also  has  the  option, 
exercisable  in  its  sole  discretion,  of 
requiring  Roche  to  license  its  human  * 
growth  hormone  releasing  factor  patents 
on  a  non-exclusive  basis,  rather  than 
appoint  a  trustee  to  divest  the  business. 

Additionally,  the  proposed  order/* 
would  require  Roche  to  license  its  CD4- 
based  therapeutic  United  States  patent 
for  a  3%  royalty  (if  product  patents  are 
licensed)  or  a  1%  royalty  (if  only  process 
patents  are  licensed)  to  anyone  who 
requests  a  license  within  10  yeara  of  the 
date  the  order  becomes  final.  If  no 
licenses  are  requested  within  three 
years  Roche  may  abandon  its  patent 
and  dedicate  it  tp  the  public.         -  1 :  > 

In  order  to  ensure  tiiat  the  industry  it ' 
aware  of  these  licensing  opportiutities, 
under  the  proposed  order  Roche  and 
Genentech  would  be  required  to  pubUdh' 
notices  of  the  availability  of  these 
licenses  and  make  copies  of  the  relevant 
pateiUs  av|iilable  to  interested 'persons. 


The  proposed  order  also  would 
provide  that  for  a  period  of  ten  yeara 
neither  Roche  nor  Genentech  may 
acquire  any  assets  used  in  or  any 
interest  in  any  other  firm  in  the  clinical 
development  manufacture  or  sale  of 
vitamin  C,  therapeutic  drugs  for  the 
treatment  of  hiunan  growth  hormone 
deficiency,  or  CD4-based  therapeutics, 
without  prior  approval  from  the 
Commission.  In  addition,  neither  Roche 
nor  Genentech  could  obtain  an 
exclusive  license  for  use  in  the  clinical 
development  manufacture  or  sale  of 
vitamin  C  therapeutic  drugs  for  the 
treatment  of  human  growth  hormone 
deficiency,  or  CD4-ba8ed  therapeutics, 
with  a  present  value  of  $1,000,000  or 
more  without  prior  approval. 

The  anticipated  competitive  effect  of 
the  proposed  order  will  be  to  assure  that 
competition  will  continue  in  the  world 
vitamin  C  market  and  in  the  United 
States  markets  for  the  research, 
development  and  marketing  of 
therapeutic  drugs  for  the  treatment  of 
human  growth  hormone  deficiency  and 
CD4-based  therapeutics. 

The  proposed  order  does  not  require 
that  the  parties  take  any  action  with 
regard  to  alpha  interferon,  but  would 
expressly  preserve  the  Commission's 
right  to  take  hiture  action  with  respect 
to  the  acquisition's  effect  on  alpha 
interferon. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Clatk. 
Secretary. 

I  PR  Doc.  90-21911  Filed  9-14-90;  6:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  ttw  Secretary 

Statement  of  Organization,  Functiona 
and  Delegation*  of  Authority 

Part  A,  of  the  Office  of  the  Secretary. 
Statement  of  Organization,  Functions 
and  Delegation  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  being  amended  as  follows: 
'  Chapter  AMS,  "Office  of  Management 
Acquisition  as  last  amended  at  55  FR 
29102.  TTris  Notice  is  to  correctly  identify 
the  "Office  of  Small  and  Disadvantaged 
Business  Utilization."  The  change  is  as 
follows: 
'  . '     At  section  AMS.IO  Organization, 
,     delete  the  "Division  of  Small  and 

Disadvantaged  Businesses,"  and  replace 


with  the  "Office  of  Small  and 
Disadvantaged  Business  Utilization." 

Dated:  September  15. 1990. 
Mchael  W.  Carieton, 

Deputy  Assistant  Secretary  for  Information 

and  Resources  Management 

[FR  Doc  90-21601  Filed  9-14-40: 8:45  am] 
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Food  and  Drug  Adminiatration 

(Docket  lia90N-0274] 

Anwrican  Red  Croaa  Blood  Sarvioaa, 
Northeaat  Region,  Albany,  NY; 
Revocation  of  U^  Ucanaa  No.  190 

AOENCV:  Food  and  Drug  Administi-ation, 

HHS. 

AcnOM:  Notice. 

SUMMABV:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  190)  and  the  product 
licenses  issued  to  the  Albany,  NY 
location  of  the  American  Red  Cross,  the 
American  Red  Cross  Blood  Servciesi 
Northeast  Region  (hereafter  referred  to 
as  Albany  ARC),  for  the  manufacture  of 
Whole  Blood,  Red  Blood  Cells,  Platelets, 
Cryoprecipitate  AHF,  Source  Plasma, 
Source  Leukocytes,  and  Plasma.  The 
American  Red  Cross  has  numerous 
locations  throughout  the  United  States. 
The  licenses  were  revoked  at  the 
Albany  location  only.  In  a  letter  dated 
May  9, 1990,  the  American  Red  Cross 
requested  that  its  establishment  and 
product  licenses  be  revoked  for  the 
Albany  ARC  and  waived  an  opportunity 
for  a  hearing. 

DATES:  The  revocation  of  the 
establishment  and  product  licenses 
became  effective  )uly  26, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoAim  M.  Minor,  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892, 
301-295-8188. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

revoked  the  establishment  license  (U.S. 
License  No.  190)  and  the  product 
licenses  issued  to  the  American  Red 
Cross  (ARC),  the  American  Red  Cross 
Blood  Services,  Northeast  Region    ■■  ■■' : 
(Hackett  Blvd.  at  Clara  Barton  Dr.,  •    ■    ^ 
Albany,  NY  12208).  for  the  manufacture 
of  Whole  Blood,  Red  Blood  Cells, 
Platelets  Cryoprecipitate  AHF.  Source 
Plasma,  Source  Leukocytes,  and  Plasma. 
The  ARC  has  numerous  locations  across 
the  United  States,  llie  licenses  have 
been  revoked  only  at  the  Albany  ARC. 
U.S.  License  No.  190  remains  in  ei^ect 
for  the  ARC  at  its  other  locations. 


FDA  hispections  of  the  Albany  ARC 
conducted  on  May  2, 198B  through  June 
6, 1980;  December  12. 1968  throv^ 
January  18, 1989;  and  December  4, 1989 
through  February  8, 1990,  revealed 
numerous  and  significant  deficiencies 
fi>om  applicable  standards  in  major 
areas  of  operation.  Many  of  the 
deviations  uncovered  during  the  three 
inspections  were  recurring  and 
reamined  uncorrected  by  the  Albany 
ARC. 

During  the  May  2, 1988  through  June  6. 

1988.  inspection  of  the  Albany  ARC 
some  of  the  deficiencies  included:  the 
release  of  unsuitable  units,  donor 
deferral/recordkeeping  problems,  and 
poor  training  and  supervision  practices. 
On  September  14. 1988,  ARC  signed  an 
agreement  with  FDA  to  initiate  actions 
to  resolve  the  numerous  deficiencies 
that  had  occurred  in  the  operation  of 
several  ARC  regional  blood  services, 
including  the  Albany  ARC.  The 
agreement  focused  on  a  number  of 
deficiencies  including:  management 
contit)l,  standard  operating  procedures 
(SOFs),  donor  deferral  practices,  and 
employee  training. 

From  December  12, 1988  to  January  18, 

1989,  FDA  conducted  an  inspection 
focusing  on  the  Albany  ARC's  release  of 
blood  and  blood  components  collected 
from  approximately  111  blood  donors 
that  had  been  incorrectiy  interpreted  as 
nonreactive  for  the  hepatitis  B  surface 
antigen  (HBsAg)  when,  in  fact,  the  units 
should  have  been  designated  initially 
reactive  and  subjected  to  additional 
testing.  The  December  1988  to  January 

1989  inspection  also  revealed  serious 
deficiencies  in  supervision  and 
management  including  failure  to  detect 
the  hepatitis  B  surface  antigen  (HBsAg) 
problem  and  failure  to  ensure  adherence 
to  standard  operating  procedures 
(SOP'S).  By  a  letter  dated  February  14, 
1989,  FDA  notified  ARC  that  unless  they 
provided  comprehensive  and  acceptable 
information  of  the  action  taken  to 
achieve  compliance  with  the  applicable 
standards  and  regulations  within  10 
days  of  receipt  of  the  letter.  FDA 
intended  to  institute  proceedings  to 
revoke  U.S.  License  No.  190  at  the 
Albany  ARC  location.  In  letters  dated 

.  March  1  and  la  1989,  the  ARC  provided 
FDA  with  a  plan  and  target  dates. 

FDA's  inspection  conducted 
December  4, 1989  through  February  8, 

1990  revealed  continuing  deviations 
from  current  good  manufacturing 
practices  in  the  following  areas:  (1) 
Testing  and  review  of  test  records.  (2) 
ti-aining.  (3)  release  and  distiibution  of 
blood  and  blood  components,  and  (4) 
SOFs. 
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'Tfats  inapectioo  jevMlad  a^&Uoie^ 
supwinlsiinr  nmi  MinHguiiiuat  \tgmt- 
emptoy  m  to  eote  and  UMaUm      >• . 
caiTeaii«»  actkiaa  jn  th»  muBerow '  ■ .  > 
instoBoet  inwbkfa  emplagrces  reoofded 
incubatiea  times  and  temperatures 
deviating  from  tke  nasufactuier's 
directions  for  tests  for  the  antibody  to 
the  human  immunodeficieacy  virus,  type 
1  (aati-HlV-1)  and  the  HBsAg. 

The  inspection  revealed  an 
inadequate  training  program.  Training 
was  not  adequately  documented,  the 
checklists  used  were  unclear  as  to  the 
training  received,  and  there  was  no 
measure  of  acceptability  on  the  post' 
training  testing.  It  was  noted  that  two 
employees  in  the  electronic  data 
processing  area  performed  poorly  on 
post-trai;ung  tests,  and  no  retraining  or 
corrective  action  was  taken. 

The  inspection  also  revealed  the 
release  and  distribution  of  blood  and 
blood  components  collected  from 
approximately  11  blood  donore  which, 
while  testing  nonreactive  for  anti-HIV-1. 
were  drawn  from  individuals  deemed 
ineligible  by  the  establishment's  SOFs 
based  on  previous  testing  information. 
These  donors  had  all  tested  repeatably 
reactive  for  anti-HIV-1  on  one  or  more 
previous  donations. 

In  addition,  the  inspection  revealed 
that  the  Albany  ARC  failed  to  maintain 
current  and  complete  written  standard 
operating  procedure  manuals.  Several 
instances  were  noted  in  which  two  or 
more  versions  of  a  ^lecific  procedure 
were  on  file  without  any  indication  of 
which  version  was  operative.  Also,  not 
all  procedures  currently  conducted  were 
included  in  the  SOFs. 

FDA  concluded  that  these  violations 
represented  significant  and  continuing 
departures  from  the  applicable 
standards  and  requirements  for  which 
notice  had  been  provided.  Such  notice 
included  the  agreement  ARC  signed 
writh  FDA  in  September  1988.  applicabb 
to  all  locations  of  the  ARC,  and  the 
February  14, 1989  letter  of  notice  of 
intent  to  revoke  the  product  and 
establishment  Hcenses  at  the  Albany 
ARC  location.  Despite  the  assurances  of 
correction  by  the  ARC  and  the  promises 
to  initiate,  among  other  things,  employee 
training  programs  to  ensure  tibat 
employees  understand  their  duties  and 
responsibilities  for  the  safety  of  the 
blood  supply.  FDA's  inspection  of 
December  4. 1980  throu^  February  & 
igga  indicated  that  Albany  ARC  had 
failed  to  achieve  compliance. 

By  letter  dated  March  27. 1990.  the 
ARC  outlined  proposed  corrective 
actions.  However,  given  the  history  of 
noncorapUance  of  the  Albany  ARC 
location.  FDA  was  not  assured  thai  the 
corrective  actions  were  aclequate  to 


prqMrly  address  the  nuaaarous 
dcBciemies  or  that  die  Albany  ARC 
would  effectively  in^tiaiiaiU  each  of  the 
corrective  actions^ 

Accordiogly,  in  a  letter  dated  May  2. 
1990.  FDA  nottOed  the  American  Red 
Cross  National  Headquarters  of  the 
agency's  intent  to  institute  proceedings 
to  revoke  U.S.  License  Na  190  issued  to 
the  ARC  for  the  manufacture  of  Whole 
Blood.  Red  Blood  Cells,  Hatelets, 
Cryoprecipitate  AHF,  Souce  Plasma, 
Source  Leukocytes,  and  Plasma  at  the 
Albany,  NY  location. 

In  a  letter  dated  May  9, 199a  the  ARC 
requested  that  its  establirimient  and 
product  licenses  for  the  Albany  ARC  be 
revoked  and  waived  an  opportunity  for 
hearing.  The  agency  granted  the 
licensee's  request  by  letter  to  the  firm 
dated  July  26. 1990,  issued  under  21  CFR 
fl01.5(a).  which  revoked  the 
establishment  license  (U.S.  License  No. 
190)  and  the  product  licenses  of  the 
Albany,  NY  location  of  the  ARC.  FDA 
has  placed  copies  of  the  letters  of 
February  14, 1969,  May  2.  ig9a  and  July 
28, 1990,  from  the  agency  and  the  letters 
of  March  1, 1989,  March  10, 1989,  March 
27, 190a  and  May  9, 1990,  from  the  ARC 
on  file  at  the  Dockets  Management 
Branch  (HFA-306),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Accordingly,  under  21  CFR  12.38  and 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  282)  and  under 
authority  delegated  to  the  Conmiissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  under  21  CFR  5.6a  the 
establishment  license  (U.S.  License  No. 
190)  and  the  product  licenses  issued  to 
the  Albany.  NY  location  of  die  ARC  for 
the  manufacture  of  Whole  Blood,  Red 
Blood  Cells,  Platelets,  Cryoprecipitate 
AHF,  Source  Plasma,  Source 
Leukocytes,  and  Masma  were  revoked 
effective  July  26, 1990. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  September  &  1990. 
CtnU  V.  Quianaa  |r- 
Acting  Director.  Center  for  Biologica 
Evaluation  and  Research. 
|FR  Doc.  90-21932  Filed  9-14-00;  8:45  am) 
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Advisory  Committee;  Meeting 

AOENCv:  Food  and  Drug  Adrninistration, 
HHS. 


ACnoN:  Notice. 


:  This  notice  annoances  a 
forthcoming  meeting  of  a  public 
advisory  camauttee  ef  tha  Department 
of  Health  and  fiuman  Services.  This 


notice  also  sununarises  the  procedures 
for  the  meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pnblic  hearings  before  this 
advisory  committee.  For  diis  meeting  the 
Department  is  following  the  procedures 
in  21  CFR  Part  14  that  apply  to  meetings 
of  advisory  committees  to  the  Food  ami 
Drug  Administration. 

Meef/n^.- The  following  advisety 
committee  meeting  is  annoonced: 

Advisory  Committee  on  Special  Studies 
Relating  to  the  Possible  Long-tens 
HealUi  Effects  af  Phenoxy  Herbicide  and 
Contaminanto  (Ranch  Hand  Advisory 
Committee) 

Data,  time,  and  place.  September  21, 
1990, 1  p.m.,  Rm.  729-G,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW„  Washington,  DC 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  1  p.m.  to  3 
p.m.;  open  public  hearing.  3  p.m.  to  4 
p.m.,  unless  public  participation  does 
not  last  that  long;  Ronald  F.  Coene, 
National  Center  for  Toxicological 
Research  (HFT-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3155. 

General  function  of  the  committee. 
The  advisory  committee  shall  advise  the 
Secretary  and  the  Assistant  Secretary 
for  Health  concerning  its  oversight  of 
the  conduct  of  the  Ranch  Hand  Study  by 
the  Air  Force  and  other  studies  in  which 
the  Secretary  or  the  Assistant  Secretary 
for  Health  beleives  involvement  by  the 
advisory  committee  is  desirable. 

Agenda — Open  public  hearing.  Any 
interested  persons  may  present  data.  . 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make  a 
formal  presentation  should  notify  the 
contact  person  before  September  20. 
1990.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the  - 
approximate  time  requested  to  make 
their  comments. 

Open  committee  discussion.  At  this 
firet  meeting  of  the  newly  created 
advisory  committee,  a  short  history  and 
briefing  on  the  Air  Force's  Ranch  Hand 
Study  will  be  presented.  Also  to  be 
discussed  will  be  the  outline  of  future 
documents  the  advisory  committee  will 
be  required  to  review.  A  final  agenda 
will  be  available  on  September  17, 1990. 
by  contacting  the  committee  contact 
person. 

FDA  is  giving  less  than  15  days  public 
notice  of  the  Ranch  Hand  Advisory 
Committee  meeting  because  of  the 
necessity  to  commence  the  activities  of 


the  committee  as  soon  as  possible  due 
to  a  need  to  brief  a  totally  new 
committee  on  upcoming  research  reports 
that  will  require  its  members'  immediate 
review  and  comment. 

FDA  publk  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  bsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wibhes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  it  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in^  specific  agenda 
items  to  beidiscussed  in  open  session 


may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  fiom  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  horn  the  Freedom  of 
biformation  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  September  13, 1990. 
RondM  G.  CheMmore. 

Associate  Commissiolner  for  Regulatory 

Affairs. 

[PR  Doc.  90-22091  FUed  9-13-00;  3:27  am] 
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Consumer  Participation;  Notice  of 
Open  Meeting 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  New  Orleans  District  Office, 
chaired  by  Robert  O.  Bartz,  District 
Director.  The  topic  to  be  discussed  is 
proposed  food  labeling  regulations. 
dates:  Tuesday.  October  2, 1990, 1:30 
p.m. 

addresses:  Louisiana  State  University 
(LSU)  Burden  Research  Plantation,  4560 
Essen  Lane,  Baton  Rouge,  LA  70809. 
FOR  FURTHER  INFORMATION  CONTACT 
Eileen  P.  Angelico,Con8umer  Affairs 
Officer.  Food  and  Drug  Administration. 
4298  Elysian  Fields  Ave.,  New  Orleans, 
LA  70122,  504-589-2420. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 


enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  12, 1990. 
Ronald  G.  Ghesemore, 
Associate  Commissioner  for  Regulatory 
Affairs. 

(PR  Doc.  90-21934  Filed  9-14-00: 8:45  am] 
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National  Instttutes  of  Hoatth 

National  Institute  of  Allergy  and 
Infectious  Diseoses;  Meeting  of  AIDS 
Research  Advisory  Committee,  MAID 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Basic  Research  Subcommittee  of  the 
AIDS  Research  Advisory  Committee. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  November  9, 
^-1990,  at  the  Stone  House,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  on  November  9  to 
adjournment  at  4:30  p.m.  The  committee 
will  discuss  the  challenges  confronting 
basic  research  in  HIV/ AIDS  and  the 
discovery  and  development  of  methods 
to  treat  and  prevent  the  disease. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Patricia  Randall,  Office  of 
Reporting  and  Public  Response. 
National  Institute  of  Allergy  and 
Infectious  Diseases.  Building  31.  room 
7A32.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  telephone 
(301-496-5717).  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Jean  S.  Noe,  Executive  Secretary, 
An)S  Research  Advisory  Committee, 
Division  of  Acquired  Immunodeficiency 
Syndrome,  NIAID,  NIH,  Control  Data 
Building,  Room  201N,  telephone  (301- 
496-0545),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nob.  13.855  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  September  11, 199a 
Betty  f.  Beveridge, 

Committee  Management  Officer,  NIH. 
IFR  Doc,  90-21867  Filed  9-14-00;  8:45  am] 
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•MIoaal  InstitutM  of  OiabelM  I 
1J19NIIW  ana  monoy  imoaasa; 
Meeting,  Metlonel  OtalMtee  Advisory 
Board 

Pursuant  to  Public  Law  82-463,  notice 
is  hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  October  15-16, 1990.  The  meeting 
will  begin  at  8:30  a.m.  on  October  15, 
1990.  and  recess  at  5:20  pjn.  The 
meeting  will  reconvene  at  8:30  a  on.  on 
October  16, 1990,  and  adjourn 
approximately  3:30  p.m.  The  Board  will 
meet  at  the  Marriott's  Lincolnshire 
Resort.  Ten  N4arriot  Drive,  Lincolnshire, 
Illinois  60069.  The  purpose  of  the 
meeting  is  to  discuss  Uie  Board's 
activities  and  to  continue  evaluation  of 
the  iraplenientatioD  of  die  long-range 
plan  to  combat  diabetes  mellitus. 
Although  the  entire  meeting  will  be  open 
to  the  public  attendance  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated  September  11. 199a 
Betty  |.  Bevwkige. 

Committee  Management  Officer,  NtH. 
[FR  Doc  90-21868  Filed  »-14-e0;  8:45  am] 
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Nationai  fnstltiita  Of  Dtalietea  and 
Digaativa  and  lOdney  Disaaaas; 


Adviaory  Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  October  29, 1990.  The  meeting 
will  begin  at  8:30  a.nL  and  adjourn  at 
3:30  p  jn.  The  meeting,  which  will  be 
open  to  the  public,  wdll  be  held  at  the 
Marriott  Crystal  City  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202.  The  meeting  will  include 
a  conference  on  liver  transplantation  as 
well  as  discussion  regarding  the  Board's 
activities  and  continued  evaluation  of 
the  implementation  of  the  long-range 
digestive  diseases  plan.  The  conference 
portion  of  the  meeting  will  enable  the 
Board  to  develop  a  position  statement 
on  selected  issues  regarding  bver 
transplantation  that  will  aid  the  Boaid 
in  its  subsequent  recommendations. 
Attendance  by  die  public  will  be  Umited 
to  space  airailable.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby.  . 


Mr.  Raymmul  M.  Knehne,  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  September  11, 1990. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc  90-21869  Filed  »-14-g0;  8:45  am] 
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Offloa  Of  Hunan  Davalopmant 
Sarvfcaa 

Maaflng  of  ttw  U.8.  Adviaory  Board  on 
Chad  Abuaa  and  Naglact 

Agency  Holding  the  Meeting:  Office  of 
the  Assistant  Secretary  for  Human 
Development  Services,  PHS,  HHS. 

Times  and  Dates:  9  a.m.,  September 
26, 1990  to  12  Noon,  September  28, 1990. 

Place:  Hubert  R  Humphrey  Building, 
Room  303-A.  200  Independence  Avenue. 
SW..  Washington,  DC. 

Status:  The  meeting  is  open  to  public 
observation. 

Matters  To  Be  Considered:  At  this 
meeting  the  U.S.  Advisory  Board  will: 
review  developments  widiin  DHHS 
concerning  the  first  Board  report  meet 
with  the  Secretary  of  Health  and  Human 
Services  to  discuss  the  DHHS  initiative 
developed  in  response  to  the  Board 
report;  participate  in  a  hearing  on  the 
Board  report  conducted  by  the  Senate 
Subcommittee  on  Children,  Families, 
Drugs,  and  Alcoholism;  discuss  an 
anthropological  perspective  on  the  new 
child-centered,  community-based 
national  strategy  being  developed  by  the 
Board;  discuss  strengths  and 
weaknesses  of  the  Board  report  with  a 
reactor  panel;  discuss  preliminary  work 
group  workplans  for  second  year 
activities  and  reports;  meet  in  work 
groups  to  formulate  strategies  and 
develop  final  workplans  for  Board 
approval;  schedule  dates  for  second 
year  meetings,  hearings,  and  activities; 
and  hear  from  several  officials  of  the 
Department  of  Health  and  Human 
Services. 

Contact  Petson  For  More  Information: 
Eileen  H.  Lohr,  Program  Assistant  U.S. 
Advisory  Board  on  Child  Abuse  and 
Neglect  Room  2070-C  Switzer  Building. 
Washington.  DC  20201.  (202)  245-667a 

Dated:  September  It  199a 
Byroo  D.  Mfltiiki»<jold. 
Executive  Diredor,  US.  Advisory  Board  on 
Child  Abuse  and  Negiecl 
[FR  Doc  flO^nBTO  FUad  9-14-80;  ft4$  aia| 
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Ptd>Hc  Haaith  Sarvica 

Advisory  Committaa  on  the  Food  and 
Drug  Administration;  Maednga 

action:  Correction  notice. 

summary:  This  notice  announcing  the 
schedule  of  subcommittee  meetings, 
printed  in  the  August  7th  Federal 
Register  on  page  32153,  incorrectly 
identified  the  meeting  times  for  the  first 
Drugs  and  Biologies  subcommittee 
meeting  and  the  date  of  the  second 
meeting  of  the  Foods,  Cosmetics,  and 
Veterianary  Medicine  subcommittee. 

The  first  Drugs  and  Biologies 
subcommittee  meeting  will  take  place  on 
Thursday,  September  27, 1990  from  8:30 
a.m.  to  7  p.m.  and  Friday  September  28, 
1990  from  8  a.m.  to  12  p.m.  llie  meeting 
is  open  to  the  public  and  will  be  held  in 
the  Montgomery  Room  I  and  II  at  the 
Guest  Quarters  Suites  Hotel  located  at 
7335  Wisconsin  Avenue,  Bethesda. 
Maryland  20814.  Public  registration  will 
begin  one  half  hour  prior  to  the 
beginnign  of  the  meeting  on  each  day. 

The  second  meeting  of  the  Foods. 
Cosmetics,  and  Veterinary  Medicine 
subcommittee  will  take  place  on  Friday, 
October  26, 1990  fi-om  9  a.nL  to  5  p.m. 
The  meeting  is  open  to  the  public  and 
will  be  held  in  the  Humphrey 
Auditorium  on  the  first  floor  of  the 
Humphrey  Building  located  at  200 
Independence  Avenue,  SW., 
Washington.  DC  20201.  Public 
registration  will  begin  at  8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Sheryl  Rosenthal,  Advisory  Committee 
on  the  Food  and  Drug  Administration, 
Department  of  Health  and  Human 
Services.  Room  740-G  Htunphrey 
Building,  200  Independence  Ave.,  SW., 
Washington,  DC  20201.  Telephone 
number  (202)  245-7305. 

Dated:  September  11. 1990. 
EricMKats, 

Executive  Director,  Advisory  Committee  on 
the  Food  and  Drug  Administration. 
[FR  Doc  90-21871  Filed  9-14-90;  8:45  am] 
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Alcotiol,  Drug  AlMiaa,  and  Mental 
llaoltli  Admbiiatration;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter,  HM,  Alcohol,  Drag 
Abuse,  and  Mental  Health 
Administration  (AOAMHA)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (39  FR  1654.  January  11. 1874, 
as  amended  most  recently  as  56  FR . 


27500,  July  3, 1980)  Is  amended  to  reflect 
changes  within  the  Nelkmal  Institntcs  of 
Mental  Health  (NIMH).  These  dtanges 
within  NIMH  strengthens  the  ability  of 
the  Institute  to  provide  treatment  for  the 
persistent^  and  severely  mentally  ill 
population.  The  reorganization 
accomplishes  the  following:  (1) 
Establishes  the  Division  of  Affiled  and 
Services  Researdi;  (2)  modifies  the 
functional  statonents  of  the  Division  of 
Basic  Brain  and  Behavioral  Sciences 
and  the  Division  of  CUnical  Research  to 
indudc  a  statement  providing  special 
emphasis  on  minorities  and  special 
populations;  and  (3)  abolishes  the 
Division  of  Education  and  Service 
Systems  Liaison  and  the  Division  of 
Biometry  and  Applied  Sciences; 

Section  HM'B,  Organization  and 
Functions.  Akx>hol,  Drug  Abuse,  and 
Mental  Health  Administration  (HM).  is 
amended  as  follows: 

After  the  statement  for  the  Division  of 
Extramural  Activities  (HMMD).  add  die 
following: 

Division  of  Applied  and  Services 
Research  (HMMEp  (1)  Directs,  plans, 
supports,  and  conducts  programs  of 
research,  research  demonstrations, 
research  training,  and  resource 
development.on:  (a)  Mental  health 
service  delivery  and  economics  at  the 
clinical,  progrsm.  and  system  levels;  (b) 
quality  of  cace;  (c)  the  understanding, 
breatment  and  prevention  of  antisocial 
and  violent  b^avior.  including  law  and 
mental  health  interactions,  and  the 
prevention,  control,  and  treatment  of 
rape  snd  other  sexual  assauh;  (d) 
traumatic  stress,  including  mental  health 
sequelae  of  interpersonal  violence, 
combat  and  natural  disasterr,  and  (e) 
•the  applied  sciences  as  they  relate  to 
minority  and  other  special  populations; 
(2)  directs,  plans,  supports  and  conducts 
programs  of  research  demcHUtration  to 
test  ways  to  improve  community-based 
care  for  children,  adolescents  and  adults 
with  serious  mental  disorders;  (3) 
directs,  plans,  supports,  and  conducts 
programs  for  (a)  Consultation  and 
technical  assistance  to  national 
organizations.  State  and  local 
governments,  family  and  consumer 
.  groups,  and  edncationai  institutions  on 
mental  health  service  development  and 
State  planning,  widi  emphasis  on 
services  for  persons  with  severe  mental 
disorders,  including  children  and 
adolescents;  (b)  State  planning  and 
■  human  resource  development  projects; 
'  (c)  obtaining,  analyzing,  and 
disseminating  statistics  on  mental 
health  services  nationaily;  (d) 
developii^  methodologies  for  research 
and  data  collection  in  biometry,  services 
research,  mental  health  economics,  and 


antisocia]  and  violent  behavior  (e) 
consultation  and  technical  assistance  to 
St^te  and  local  mental  health  agencies 
on  statistical  methodology,  mental 
health  information  systems,  and  die  ese 
of  statistical  and  demographic  data;  (f) 
enhancing  capacity  for  services  research 
in  the  puMic  and  private  sectors;  and  (g) 
the  provision  of  statistical  and 
mathematical  consultation  to  die 
Institute;  and  (3)  serves  as  the  PHS  lead 
in  planning  for  alcohol,  drag  abuse,  and 
mental  health  services  during  national 
disasters. 

Under  the  heading  Division  of  Basic 
Brain  and  Behavioral  Sciences  (HMM2), 
delete  the  statement  and  substitute  the 
following  statement 

Division  of  Basic  Brain  and 
Behavimvl  Sciatces  (HA^t2).  Directs, 
plans,  snd  supports  programs  of  basic 
and  applied  research,  researdi  trainnig, 
and  resource  devek^ment  to  further 
understand  the  etiology, 
psychopathology,  treatment  and 
prevention  of  mental  disorders  with  a 
focus  on:  behavioral  medicine  and 
prevention;  behavioral  and  social 
sciences;  cognitive  sciences, 
neuroimaging  and  neurosdences;  and. 
psychopharmacology.  with  special 
attention  to  minority  and  other  special 
populations. 

Under  the  heading  Division  of 
Clinical  Research  (HMM6).  delete  die 
statement  and  substitute  the  following 
statement 

Division  of  Clinical  Researdi 
(HMM6P  Directs,  plans,  conducts,  and 
supports  programs  of:  (a)  Research, 
research  training,  and  resooroe 
development  in  epidemiology, 
psychopathology,  classification, 
assessment  etiology,  genetics,  clinical 
course,  outcome,  treatment  and 
prevention  of  mental  disorders  with 
emphasis  on  schizophrenic  disorders, 
affective  and  anxiety  disorders,  and 
mental  disorders  of  children  and 
adolescents,  the  elderly,  minorities  and 
other  special  populations;  and  (b) 
mental  health  education  and  human 
resource  development  for  targeted 
populations. 

Under  the  headings  Division  of 
Education  and  Service  Systems  Liaison 
(HMMC)  and  Division  of  Biometry  and 
Applied  Sciences  (HMM9),  delete  the 
tities  and  statements. 

Dated:  September  8,  IWO. 
Fraderick  K.  Goodwin. 

Administrator.  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration.  • 

(FR  Doc  90-21612  Fihd  »-14-«lt  845  am] 


OEI>AfnilEirr  OF  HOUSmO  AND 
URBAN  DEVELOPMENT 


Of  flea  of  tha  Undar ! 

[Oodcal  No.  I>-M-«30;  FR-2t37] 

Radaiagaflon  Of  Authority  to  Ctuaf 
Financial  Offlcar  Reganflng  Andtt 
Managamant  Functions 

agency:  Office  of  the  Under  Secretary, 

HUD 

acTNM:  Notice  of  redelegation  of 

authority. 

summary:  The  Under  Secretary  of 
Housing  and  Urban  Developmait  is 
redelegating  to  the  Chief  Pinandal 
Officer  certain  resp<msibilities 
respecting  the  audit  management 
activities  of  the  Department. 
CVFECnvi  DAT!:  September  7, 1990. 
FOR  FURTHER  tNTORMATION  OORTACn 
Donna  M.  Abenante,  Spedal  Assistant 
to  the  Under  Secretary,  Office  of  the 
Under  Secretary,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Sti^et  SW.,  room  10126,  Washfaigton,  DC 
20410.  Telephone  (202)  706-3532  (Uiis  is 
not  a  toll  free  number). 

StiPPUMENTARY  INFORSUTNMC  E^  notice 

published  conten4X}raneou8ly  with  this 
notice,  the  Secretary  of  Housing  and 
Urban  Development  delegated  to  the 
Under  Secretary  certain  authority  to 
oversee  the  audit  management  functions 
of  the  Department.  Under  section  121  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  Public 
Law  No.  101-235;  103  Stat  1987.  at  2022, 
Congress  established  a  new  position  in 
die  Department  entitied  Chief  Rnandal 
Officer  and  provided  that  the  Chief 
Financial  Office  shall:  (1)  Serve  as  the 
principal  advisor  to  the  Secretary  on 
financial  management  (2)  develop  and 
maintain  a  financial  management 
system  for  the  Department  (mduding 
accounting  and  related  transaction 
systems,  internal  control  systems, 
finandal  reporting  systems,  credit  and 
cash  and  debt  management);  (3) 
supervise  and  coordhiate  all  finandal 
management  activities  and  operations  of 
the  Department  (4)  assist  in  the 
finandal  execution  of  the  Department's 
budget  in  relation  to  actual  expenditures 
and  prepare  timely  performance  reports 
for  senior  managers;  and  (5)  issue  soch 
polk:ies  and  directives  as  may  be 
necessary  to  carry  out  section  121. 

The  Under  Secretary  Is  redelegating  to 
die  position  of  Chief  Finandal  Officer 
certain  responsibilities  to  overaee  and 
implement  tlie  audit  management 
activities  of  the  Department 

Accordmgiy,  the  Under  Secretary 
redelegates  as  follows: 
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Fated  Fintitor  /  V«L  »>  Wo.  1»  /  Moaday.  Septenbir  17, 1H»  /  H«itow 


Section  A.  Authority  redelegated  The 
Under  Secretary  redelegates  to  the  C!hief 
Financial  Officer  the  foUowing  basic 
authority  and  functions: 

1.  To  establish  procedures  to  assure 
timely  management  decisions  on 
findings  and  recommendations  in  audit 
reports  prepared  or  reviewed  by  the 
O^ce  of  Inspector  General 

2.  To  oversee  and  coordinate  the 
implementation  of  management 
decisions  regarding  the  findings  and 
recommendations  included  in  an  audit 
report. 

3.  To  oversee  the  preparation  of 
monitoring  reports  concerning  the 
prompt  implementation  of  audit 
recommendations. 

Sectiop  B.  Authority  expected.  The 
foUowing  authority  is  expected  from  this 
delegation  of  authority  from  the  Under 
Secretary  to  the  Qiief  Financial  Officer 

1.  To  sue  and  be  sued. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U5.C.  3535(d)). 

Dated:  September  7. 199a 
A%ad  A  DelliBovi. 
Under  Secretary. 
[FR  Doc  90-21837  Filed  9-14-flO;  8:45  am] 


OfflM  Off  Um  Secretary 
[Docket  Na  D-90-928;  FR-2804] 

Dalagation  Of  Authority  to  tha  Chief 
rnancHU  omcar 

AOENCV:  Office  of  the  Secretary,  HUD. 
ACnON:  Notice  of  delegation  of 
authority. 

summary:  Pursuant  to  section  121  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  Public 
Law  No.  101-235. 103  Stat.  1987  (1989). 
which  established  the  position  of  HUD 
Chief  Financial  Officer  within  the 
Department,  the  Secretary  of  Housing 
and  Urban  Development  is  delegated  to 
the  Chief  Financial  Officer  certain 
responsibilities  respecting  the  financial 
management  activities,  systems  and 
operations  of  the  Department 
EFFECTIVE  DATE:  September  6. 1990. 
RM  FURTHER  WrOWMATlOW  CONTACT: 
Drama  M.  Abbenante,  Special  Assistant 
to  the  Undersecretary,  Office  of  the 
Undersecretary,  Department  of  Housing 
and  Urban  Development  451  Seventh 
Street  SW.,  room  10128.  Washington, 
DC  20410.  Telephone  (202)  706-3532  (this 
is  not  a  toll  free  number). 
suFnamTARV  informatiom.  Under 
section  121  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  Public  Law  No.  101- 


23S;.1IB«tat  1987.  at  2022.  Congress 
established  a  new  position  in  the 
Department  «ititled  Chief  Financial 
Officer  and  provided  that  the  Chief 
Financial  Officer  shall:  (1)  Serve  as  the 
principal  advisor  to  the  Secretary  on 
financial  management  (2)  develop  and 
maintain  a  financial  management 
system  for  the  Department  (induding 
accounting  and  related  transaction 
systems,  internal  control  systems, 
&iancial  reporting  systems,  credit  and 
cash  and  debt  management);  (3) 
supervise  and  coordinate  all  financial 
management  activities  and  operations  of 
the  Department  (4)  assist  in  the 
financial  execution  of  the  Department's 
budget  in  relation  to  actual  expenditures 
and  prepare  timely  performance  reports 
for  senior  managers;  and  (5)  issue  such 
policies  and  directives  as  may  be 
necessary  to  carry  out  section  121. 

The  Secretary  is  delegating  to  the 
position  of  Chief  Financial  C)fficer  those 
responsibilities  enumerated  in  the 
statute  as  well  as  other  related 
responsibilities. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  delegated.  The 
Secretary  delegates  to  the  Chief 
Financial  Officer  the  following  basic 
authority  and  functions: 

1.  To  serve  as  the  principal  advisor  to 
the  Secretary  on  financial  management 

2.  To  supervise,  coordinate  and 
establish  policies  to  govern  all  financial 
management  activities  and  operations  of 
the  Department  consistent  with  the 
requirements  of  law  and  regulation.  To 
oversee  the  development  administration 
and  coordination  of  the  financial  and 
accounting  functions  of  the  Department 
To  issue  such  policies  and  directives  as 
may  be  necessary  to  carry  out  the  duties 
of  tiie  Chief  Financial  Officer; 

3.  To  develop  and  maintain  a  financial 
management  system  for  the  Department 
(including  accounting  and  related 
fransaction  systems,  internal  control 
systems,  financial  reporting  systems, 
credit  cash  and  debt  management 
systems).  To  coordinate  systems  for 
audit  compliance  with  external 
organizations  which  have 
responsibilities  for  the  use  and 
management  of  funds  and  other 
resources  for  which  the  Department  has 
responsibility; 

4.  To  provide  direction  to  ensure  the 
Department's  compliance  with  OMB. 
GAO.  Treasury  and  legislative 
accounting  and  financial  management 
requirements.  To  strengthen  internal 
accounting  and  administrative  controls 
to  prevent  waste,  fraud,  and  abuse  in 
Federal  programs; 

5.  To  assist  in  the  financial  execution 
of  the  Department's  budget  in  relation  to 


actual  expenditures.  To  prepare  timely 
performance  repwts  for  seniOT 
managers: 

6.  To  develop,  maintln.  and  revise  an 
annual  plan  to  bring  the  financial 
management  systems  of  die  Department 
into  fuil  compliance  with  established 
policies  and  standards  and  to  oversee 
execution  of  the  plan.  To  estimate 
resource  requirements  for  the  Office  of 
Chief  Financial  Officer  for  inclusion  in 
the  Department's  budget  requests; 

7.  To  coordinate  with  the  Inspector 
General  to  ensure  that  all  Department 
financial  activities  are  regularly  audited. 
To  ensure  that  adopted 
recommendations  related  to  Department 
financial  management  issues  are    - 
promptly  implemented; 

8.  "To  be  responsible  for  the  financial 
management  needs  of  the  Department 
To  report  to  the  Congress  and  to 
external  agencies  such  as  OMB, 
Treasury  and  GAO  on  financial 
management  performance.  Department 
financial  statements  and  other 
information  requests  required  by  law 
and  regulation.  To  develop  and  maintain 
a  Departmental  financial  management 
information  system; 

9.  To  provide  policy  direction  and 
functional  supervision  to  the  designated 
Comptrollers  of  principal  Department 
organizational  components  (including 
the  Vice  President  for  Finance  of 
GNMA)  as  well  as  other  Departmental 
staff  with  respect  to  financial 
management  policies,  standards,  and 
responsibilities. 

Section  B.  Authority  excepted.  The 
following  authority  is  excepted  from  this 
delegation  of  authority  from  the 
Secretary  to  the  Chief  Financial  Officer 

1.  To  sue  and  be  sued. 

Authority:  Section  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  September  6, 199a 
Jack  Kemp, 
Secretary. 
[FR  Doc  90-21839  Filed  »-14-90: 8:45  am] 
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[Docket  Na  &-90-929:  FR-28361 

Dalagation  of  Authority  to  tha  Under 
Sacratary  Regarding  Audit 
Managamant  Functiona 

AOENCV:  Office  of  the  Secretary,  HUD. 

ACnON:  Notice  of  delegation  of 
authority. 


CFFECmrE  oauk  September  6k  1900. 

FOR  FURTHER  MPORHATIOIICOHTJICfi 
Donna  M.  Abbenante.  ^racial  Asatetant 
to  ttie  UadH  Saoctaiy.  Office  of  the 
Under  Secretary.  DqMftoMnt  of  Hoastag 
and  Urban  Devek^ment.  451  Sevei^ 
Street  SW^  room  10126,  Washmgtoa. 
DC  204ia  Telef bone  (202)  706-3632  (dus 
is  not  a  toQ  free  nambier). 
SUFFLEMENTARV  INFORMATKMK  The 

Secretary  is  fonnally  delegating  to  the 
Under  Secretary  certain  responsibilities 
to  oversee  and  implement  the  audit 
management  activities  of  the 
Department. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  delegated.  The 
Secretary  delegates  to  the  Under 
Secretary  the  following  basic  authority 
and  functions: 

1.  To  establish  procedures  to  assure 
timely  management  decisions  on 
findings  and  recommendations  in  audit 
reports  prepcued  w  reviewed  by  the 
Office  c^  Inspector  General. 

2.  To  make  the  final  management 
decision  on  referrals  from  the  Office  of 
Inspector  General  relating  to  the 
Inspector  General's  nonconcurrence 
with  program  management's  proposed 
management  decision  or  final  action. 

3.  To  oversee  and  coordinate  the 
impIementatioD  of  management 
decisions  regarding  the  findings  and 
recommendations  included  in  an  audit 
report. 

4.  To  oversee  the  preparation  of 
monitoring  reports  concening  the  prompt 
implementation  of  audit 
recommendations. 

Section  B.  Authority  to  redelegate. 
The  Under  Secretary  is  authorized  to 
redelegate  to  the  Chief  Financial  Officer 
of  the  Department  any  of  the  power  and 
authority  delegated  under  section  A. 

Section  C.  Authority  excepted.  The 
following  authority  is  excepted  fit)m  this 
delegation  of  authority  fit>m  the 
Secretary  to  the  Under  Secretary: 

1.  To  sue  and  be  sued. 

Authority:  Stiotion  7(d),  Department  of 
Housing  and  Urban  Developaient  Act  (42 
U.S.C.  353.S|d)). 

Dated:  September  6, 1990. 
Jack  Kanp, 
Secretary. 
(FR  Doc  90-21M8  Filed  »-14-«0!  8:45  am) 


;  This  notice  delegates  certain 
authority  of  the  Secretary  regarding  the 
Department's  audit  management 
functions. 


DEPARTMENT  OF  THE  IMTERIOR 

DafMrtmant  Haadquartara;  Addraaa 
Change 

AOENCV:  Department  of  die  Interior. 
ACTION:  Notice  of  address  change. 


:  This  aatice  advises  of  tha 
address  cbaage  for  the  DapartBeat  of 
the  Interior. 

AOORMHK  DepaitBcnt  of  tfia  Interior, 
1648  C  St.  NW^  WaAii^on.  DC  2S2ML 


FOR  raRflNERI 

Divisfon  of  Directfves  and  Regniatonr 
Management  Office  of  Management 
Improvement  Departaaeat  of  the 
biterior.  at  the  addreas  above  or  on  202- 
208-6191. 

twnwmnvmf  wfowmatwii  EfTecth>e 
March  3, 19B0,  ibm  addrese  for  tiie 
headquarters  offices  for  the  Department 
of  the  Interior  was  dianged  from  '^Sdi  A 
C  Streets"  to  "1848  C  Streer  as  shown 
in  the  address  sectioii. 

Dated:  Septemlwr  7, 1900. 
Oscar  W.MMllBr.^^ 

Director,  Office  of  Management  Improvement. 
[FR  Doc.  90-21872  FHed  »-14-m;  e.-4S  an) 

BtUWa  COOK  4S10-HK-« 


Bureau  of  Land  Managamant 

[(WY-920-06-4126-1 1);  WYW121 1 14) 

Invitation  for  Coal  Exporatton  LicafM^ 
Chayannai  WT 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

ACnON:  Invitation  for  Coal  Bxi>h}ration 

License. 

summary:  The  Powder  River  Coal 
Company  hereby  invites  all  interested 
parties  to  participate  on  a  pro  rata  ooet 
sharing  basis  in  its  coal  ex|rforation 
program  concerning  federally  owned 
coal  underiying  the  following  described 
land  in  Campbell  Coitnty,  Wyoming. 

T.  41  N.,  R.  70  W..  8th  P.M..  Wyoming 

Sec  2:  Lots  5  tiira  18; 

Sec.  3:  Lots  5  thni  18; 

Sec  4:  Lots  S  thra  15,  SWNE; 

Sec.  5:  Lots  5  thru  18; 

Sec  6:  Lots  8  thru  23; 

Sec  7:  Lots  5  thro  20; 

Sec  9:  Lots  9  thru  13; 

Sec.  17:  Lots  4.  5, 12, 13; 

Sec  18:  Loto  6  thro  20( 

Sec  20:  Lots  1  thru  18; 
T.  42  N..  R.  70  W..  etfa  P>f .,  Wyoming 

Sec  31:  Lota  6  thru  20; 

Sec  32:  Lots  13  tfani  16; 

Sec  33:  Loto  13  thru  16; 

Sec  34:  Lots  1  thru  16; 

Sec.  35:  Lots  1  thru  16. 

Containing  7.142.93  acres. 

All  of  the  coal  m  the  above  land 
consists  of  unleased  Federal  coal  within 
the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
mafority  of  the  above  lands  are  included 
within  Powder  River  Coal  Company's 
existing  Federal  Coal  Exploration 
License.  WYW111732  which  expires 


October  3.  laML  IIh  pavpoaa  af  tha 
exploration  pro-am  is  ta  dill 
exploratkai  oove  hoias*  '  '         ' 
addresses:  A  datailad  dsaottpttsa  of 
the  proposed  drilbng  pragraai  is 
availaUe  fw  review  darios  aoraHi 
bosiness  hom  in  fte  fblkiwing  offioes 
(under  serial  number  WYWl2in4): 
Bureau  of  Land  Management  Wyoniag 
State  Office,  2515  Warren  Avenue,  PXX 
Box  1828,  Cheyenne,  Wyoming  82003; 
and.  Bureau  of  Land  Management 
Casper  District  Office.  17W  East  "E" 
Street  Casper,  Wyoming  82001. 
SUFPUMEIirART  INFURMAIION.  This 

notice  of  hivitation  will  be  pabUshed  in 
The  News-Record  of  GiHette,  Wyoming, 
once  each  week  for  two  (Z)  consecative 
weeks  beginning  the  week  of  September 
ID,  1990,  and  in  the  Fedsnl  Regtatar. 
Any  party  electhig  to  pertidpete  in  itAt 
exptoration  program  must  send  written 
notice  to  boOi  the  Boreaa  of  Land 
Management  and  the  Powder  River  Coal 
Company  no  later  than  thirty  (30)  days 
after  publicatioo  of  this  invitatioo  fai  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  foUowing 
addresses:  The  Powder  River  Cool 
Company,  Attn:  Mr.  Ronald ).  Braig. 
Caller  Box  3034.  Gillette.  Wyoming 
82717,  and  the  Btueee  of  Land 
Management  Wyoming  State  Office, 
Chief.  Brandt  of  Mining  Law  and  SoUd 
Minerals.  PX).  Box  1828.  Cheyenne. 
Wyoming  62003. 

The  foregoing  is  published  in  the 
Federal  Registar  pursuant  to  title  43 
Code  of  Federal  Regulations,  34102- 
1(c)(1). 

F.  WUKam  Eikaahwry. 
AsModate  State  Director. 
[FR  Doc  90-ZI906  Filed  •-14-80;  ft46  am) 
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(CO-010-00-4320-021 

Craig  Coiorade  Adviaory  Cound 
Meeting 

AND  date:  October  10, 1990,  et  10 


a.m. 

place:  BLM— Craig  District  Office,  455 
Emerson  Street  Craig.  Colorado. 
STATUS:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
10;30  ajn.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office. 

Matters  To  Be  Coosideted 

1.  Habitat  Partnership  Program. 

2.  HoUstic  Resource  Management 

4.  Trans  Cohwado  Gas  Tnnsntasion 
Natnrai  Gas  Pipeline. 

5.  "State  of  the  PmUic  Rangeiand". 
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7.  Report  OB  Rafting. 

8.  Coordinated  Retouroe  Management 

CONTACT  ^nWON  TON  MOM 

wroimATlOtl.  Mary  Pressley,  Craig 
District  Office.  455  Emerson  Street. 
Craig.  Colorado  81625-1129.  Phone:  (303) 
824-8281. 

Dated:  September  S,  1990. 
William  Pulfocd, 
District  Manager. 
[FR  Doc  90-21810  Filed  9-14-00;  8:45  a.m.] 


Ftalt  MMf  WHdHta  Service 

lleclpiiH  of  Applications  for  Permits 

The  fdllowtaig  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 

Applicant  San  Diego  Zoo.  San  Diego, 
CA,  PRT-750909 
The  applicant  requests  a  permit  to 
import  one  male  and  two  female 
captive-bom  black-footed  cats  [Felis 
nJgripes)  from  John  Visser,  Durbanville, 
South  Africa  for  the  purpose  of  captive 
propagation. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Regiim  7.  Migratory  Bird 
Management  PRT-752226 
The  applicant  requests  a  permit  to 
import  up  to  five  dead  specimens  each 
of  short-tailed  albatross  [Diomedea 
albatrus)  and  Hawaiian  dark-rumped 
petrel  [Pterodroma  phaeopygia 
sqndwichensis)  salvaged  from  driftnets 
set  in  the  North  Pacific  Ocean  for 
purposes  of  scientific  research.  This 
study  is  part  of  the  1990-1991  High  Seas 
Squid  Driftnet  and  Domestic  Fisheries 
Observer  Programs. 

Applicant:  Habitat  Restoration  Croup, 
Scotts  Valley,  CA,  raT-751762 
The  applicant  requests  a  permit  to 
conduct  winter  and  spring  surveys  for 
the  Santa  Cruz  long-toed  salamander 
[Ambystoma  macrodactylum  croceum] 
at  the  Watsonville  Landfill  Site  and 
adiacent  Gallighen  Slough,  Santa  Cruz 
County,  California,  to  determine  the 
species'  presence  or  absence  on  the 
Municipal  Landfill  site.  Surveys  «vill 
entail  capturing  and  releasing  the 
species. 

Applicant:  Lincoln  Park  Zoological 
Gardens.  Chicago,  IL,  PRT-752140 
The  applicant  requests  a  permit  to 
import  one  captive  bom  female  Persian 
leopard  [Paathera  pardus  aaxicolor) 
from  the  Bristol  Zoo,  Great  Britain,  for 
captive  breeding  purposes. 


AppUcadt:  Cleveland  Metropdrks  Zoo. 
Cleveland.  OH.  PRT-751922 

The  applicant  requests  a  permit  to 
import  a  male  and  female  Manchurian 
crane  [Cms  japonesi's)  which  were  bred 
in  captivity  at  the  21ha  Long  Nature 
Qmservation  Feed  Lot.  in  China,  for  the 
purpose  of  display  and  captive-breeding. 
AppUcank  Kitty  Lu  Mallory,  Roopville, 
GA,  PRT-752437 

The  applicant  requests  a  permit  to 
import  3  pairs  of  captive  bred  parma 
wallabies  [Macropus  parwa]  from 
Bielefeld  University,  Bielefeld.  West 
Germany,  for  the  purpose  of 
enhancement  of  propagation. 
Applicant  Cincinnati  Zoo,  Cincinnati, 
OH,  PRT-751648 

The  applicant  requests  a  permit  to 
import  one  male  Persian  leopard 
[Panthera  pardus  saxicolor)  which  was 
bred  in  captivity  at  the  Zoo  Dvur 
Kralove,  in  Czechoslovakia,  for  the 
purpose  of  display  and  captive-breeding. 

Applicant  E.I.P.  Associates,  San 
Francisco,  CA,  PRT-757859 

The  applicant  requests  an  amendment 
to  this  permit  for  authorization  to  live- 
trap  and  release  the  following  species: 
Morrow  Bay  kangaroo  rat  [Dipodomys 
heermani  morroensis),  giant  kangaroo 
rat  {Dipodomys  ingens],  Fresno 
kangaroo  rat  [Dipodomys  nitratoides 
exilis),  Stephen's  kangaroo  rat 
{Dipodomys  stephensi),  Amargosa  vole 
{Microtus  calif omicus  scripensis], 
desert  tortoise  {Gophenis  agassizii), 
blunt-nosed  le(^ard  lizard  {Gambelia 
silus),  San  Francisco  garter  snake 
{Thamnophis  sirtalis  tetrataenia),  Santa 
Cruz  long-toed  salamander  {Ambystoma 
macrodactulum  croceum)  in  the 
following  counties  within  the  State  of 
California:  San  Luis  Obispo,  Kem.  King, 
Fresno,  Riverside,  Inyo,  Marin,  Sonoma, 
Napa,  Solano,  Contra  Costa,  Alameda, 
Santa  Clare,  San  Mateo,  Los  Angeles, 
San  Bemardino,  Imperial,  Tulare,  Santa 
Cruz,  and  Monterey,  for  biological 
survey  purposes. 

Applicant:  Rose  Marie  Lee,  Birmingham, 
AL,  PRT-752216 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas),  culled  from  the  captive  herd 
maintained  by  Mr.  D.  Parser,  Elandsberg 
Farms,  Constantia,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
room  432, 4401  N.  Fairfax  Drive, 
Arlington.  VA  22203,  or  by  writing  to  the 
Director,  U.S.  Office  of  Management 


Authority,  P.O.  Box  3507,  Arlington. 
Virginia  22203-3507. 

Interested  persons  may  conunent  on 
any  of  these  applications  vtrithin  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  argimients,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  September  11. 1900. 
Karen  WiUson. 

Acting  Chief.  Branch  of  Permits.  US.  Office  of 
Management  A  uthority. 
[FR  Doc  90-21830  Filed  9-14-90:  8:45  am] 
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Minerals  Management  Service 

Offshore  Minerals  Management  and 
Royalty  Management  Electronic  Data 
Interchange  Projects 

AQENCV:  Minerals  Management  Service. 

ACTION:  Notice  of  solicitation  of  - 
comments. 

summary:  The  Minerals  Management 
Service  (MMS)  is  committed  to  a  long- 
term  program  lasting  5  to  8  years  to 
provide  an  orderly  and  systematic 
migration,  wherever  feasible,  to 
electronic  submission  and  evaluation 
procedures  for  applications  and  reports 
via  electronic  data  interchange  (EDI). 
The  word  "electronic"  in  EDI  is  broadly 
defined  to  include  data  transmitted  vi,a 
telecommunications  or  physically 
transported  on  electronic  storage  media. 

The  MMS  is  requesting  indications  of 
interest  from  impacted  parties,  other 
interested  parties,  and  other  Federal. 
State,  and  local  regulatory  agencies  in 
participation  in  projects  that  will  assist 
in  the  creation  of  an  operational  digital/ 
electronic  submission  and  evaluation 
system.  This  system  would  provide  an 
alternative  to  paper  copy  as  a  means  of 
submission  which  would  lessen  the  time 
and  effort  required  for  information 
fransfer  and  the  evaluation  of 
applications  and  reports. 

These  projects  are  all  directed  toward 
the  development  of  data  interchange 
standards.  There  are  a  number  of  pilot 
projects  being  initiated  that  deal  with 
the  implementation  of  digital  and 
electronic  submission  of  required 
reports  using  flat-file  transfers  with 
MMS  file  layouts  as  proprietary 
standards.  One  project  deals  with  the 
development  of  data  inter^nge .  .. 
standards  through,  a  volnntary .  .-^ ,.  <  -  > 
consensus  development  process  under 
the  American  National  Standards . 
Institute's  (ANSI)  Accredited  Standards 
Committee  (ASC)  X12.  Another  project 


concerns  the  development  of  a  data 
element  dictionary  that  can  be  used 
throughout  the  petroleum  industry.  This 
project  would  create  a  family  of  data 
elements  for  use  in  the  consensus 
standards  development  process. 
DATES:  Comments  should  be  received  on 
or  before  October  17, 1990. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Gerald  D. 
Rhodes:  Chief,  Branch  of  Rules,  Orders, 
and  Standards;  Minerals  Management 
Service;  381  Eklen  Street,  Mail  Stop 
4700;  Hemdon,  Virginia  22070-4817. 

All  comment  letters  should  refer  to 
this  notice  by  date,  volume  number,  and 
page  number.  The  comments  received 
will  be  available  for  public  inspection  at 
the  address  given  above. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  S.  Cook;  Branch  of  Rules, 
Orders,  and  Standards;  telephone  (703) 
787-1600. 
SUPPLEMENTARY  INFORMATION: 

Following  is  background  information  on 
the  development  of  the  pilot  projects 
and  a  solicitation  of  comments  and 
interest  in  participation  from  mineral 
lessees  and  operators,  interested 
members  of  the  general  public,  and 
other  Federal,  State,  and  local 
regulatory  agencies. 

Background     '  - 

MMS  Information  Management  Systems 

This  MMS  is  comprised  of  two  major 
programs.  Offshore  Minerals 
Management  (OMM)  and  Royalty 
Management  (RM).  'The  OMM  program 
administers  the  Federal  minerals 
management  program  in  tne  Outer 
Continental  ^If  (OCS).  including 
regulation  of  lessee  and  permittee 
conducted  exploration,  development, 
and  production  activities.  The  RM 
program  collects  and  distributes  the 
revenues  generated  from  leasing  and 
production  of  the  minerals  from  Indian 
and  Federal  lands.  A  similar  division  of 
functions  is  reflected  in  the  structure  of 
most  oil  and  gas  producers  and  State 
and  locil  minerals  management 
agencies.  Eacb  of  these  MMS  program 
offices  has  independently  developed 
computer  systems  designed  to  support 
its  program  activities. 

The  computer  systems  of  the  OMM 
program  have  been  developed  through 
the  year;  by  headquarters  and  field 
offices  without  benefit  of  a  long-term 
strategic  plan.  As  the  need  increased  to 
analyze  the  information  available  to  the 
OMM  program  offices  to  support  '■ 
tecluiical  and  policy  decisions,  the 
.  number  and  diversity  of  automated 
'  information  systems  grew.  In  July  1987, 
MMS  undertook  a  major  information 


resource  management  planning  effort  to 
address  the  long-term  goals  aitd 
objectives  for  M^S.  Using  concepts 
developed  under  International  Business 
Machines'  business  systems  plan  (BSP). 
the  OMM  program  prepared  a  structured 
analysis  of  its  organization. 

Strategic  Plan  for  Information 
Management 

Following  preparation  of  the  BSP  for 
MMS,  a  strategic  plan  for  information 
management  in  the  OMM  program  was 
completed  in  June  1988  which  identified 
over  100  action  items  to  be  completed  to 
achieve  the  goals  identified  in  the  BSP. 
A  major  finding  was  the  need  for 
consolidation  and  modernization  of  the 
hardware  and  software  supporting  the 
OMM  computer  systems.  As  a  result,  the 
OMM  program  has  undertaken  a 
systems  consoUdation  and 
modernization  project.  Technical 
Information  Management  System 
(TIMS),  that  focuses  on  a  complete 
redesign  of  the  corporate  data  base  and 
data  base  management  system.  Similar 
developments  have  taken  place  in  the 
RM  program,  and  a  system  upgrade  is 
under  development. 

Several  other  criteria  were  identified 
as  critical  in  the  BSP.  such  as  the 
protection  of  proprietary  data  and 
security  of  the  OMM  computer  system, 
the  need  for  standardization  between 
the  OMM  computer  system  and  the  RM 
system,  and  the  need  to  provide  a  more 
efficient  means  of  processing  data 
submitted  by  lessees  and  operators. 

The  issues  of  standardization  of 
systems  and  the  reporting  and 
processing  of  data  led  to  the 
development  of  two  of  the  primary 
action  items  in  the  strategic  plan:  (1)  To 
establish  and  implement  procedures  to 
electronically  receive  data  from  industry 
and  (2)  to  develop  a  long-term 
comprehensive  program  of  electronic 
data  reporting  and  processing. 

The  first  of  these  action  items  requires 
an  analysis  of  the  automated  data 
processing  (ADP)  capability  of  the 
reporters  of  data,  including  the 
capability  for  computer  storage  of  data, 
the  existence  of  industry  data  recording 
and  reporting  standards,  and  methods  of 
internal  and  external  data  transfer. 
Further,  all  approved  reporting  forms 
used  by  the  OMM  program  are  to  be 
evaluated  for  identification  of  data  that 
could  be  most  readily  exchanged 
electronically.  Upon  completion  of  these 
tasks,  the  procedures  necessary  to 
support  electronic  transfer  of  data 
between  MMS  and  reporters  of  data 
were  to  be  developed  and  implemented, 
llie  second  action  item  was  to  move 
beyond  the  immediate  goal  of 
identification  and  implementation  of 


procedures  to  conduct  EDI  and  to 
provide  a  long-range  plan  for  migration 
to  EDI  as  a  tool  used  in  the  regulation  of 
mineral  lessee  activities.  The  general 
goals  and  respective  timeframes  for 
implementation  of  the  long-term 
program  are  (1)  to  begin  exchanging 
data  electronically  by  1993  and  (2)  to 
achieve  the  majority  of  data  exchange 
electronically  by  1995. 

Initial  Implementation  of  Electronic 
Information 

A  detailed  analysis  of  the  manner  in 
which  data  are  submitted  to  OMM 
program  offices  and  alternative  means 
by  which  that  data  could  be  submitted 
was  completed  and  distributed  to  MMS 
field  offices  in  March  1989.  The  study 
found  that  the  primary  method  of 
reporting  was  the  submittal  of  hard 
copies  (paper]  of  standard  reporting 
forms  developed  by  MMS  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB).Larger  entities  used 
computer-printed  facsimiles  of  the 
forms. 

Several  nonpaper  methods  of  data 
submittal  were  identified  that  could  be 
more  efficient.  These  included 
submission  of  data  in  a  digital  format  on 
floppy  disks  or  on  one  of  the  several 
varieties  of  computer  tape,  as  well  as 
electronic  reporting  via  telephone.  The 
study  also  set  out  a  number  of  tasks  to 
be  completed  to  enable  MMS  to  receive 
and  process  data  electronically. 

The  RM  program  has  already 
implemented  digital  submission  ot  data 
required  on  some  approved  MMS 
reporting  forms  on  9-track  tape  (e.g.,  the 
data  submitted  on  Form  MMS-2014, 
Report  of  Sales  and  Royalty 
Remittance).  Nineteen  lessees  submit 
data  on  tape.  Reports  filed  in  this 
manner  account  for  about  55  percent  of 
the  data  submitted  on  Form  MMS-20J4. 
Another  example  of  the  RM  program's 
implementation  of  electronic  transfer  of 
data  is  the  electronic  funds  transfer 
program. 

ADP  Capability  of  Lessees 

The  March  1989  report  recognized  the 
increasing  use  of  EDI  by  mineral  lessees, 
including  the  oil  and  gas  lessees.  A 
niunber  of  Federal  lessees,  such  as 
major  and  large  independent  oil  and  gas 
companies,  and  industry  associations, 
such  as  the  American  Petroleum 
Institute  (API),  were  developing  data 
recording  standards  to  facilitate  the 
electronic  exchange  of  data. 

The  individual  members  of  the 
petroleum  industry  have  largely 
automated  the  processing  of  monies  due, 
purchase  orders,  custody  transfers,  and 
other  business  documents  under 
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prapKwtHjrslaonrds  modslsQ  tnet 
A8C  X3X  staiwfBS.  DBvelopBUint  of 
tliBse  tutiHiMi  standaftb  has  cesvltcd  in 
the  inaeasiiig  oat  of  BEM- to  process 
business  traBSaenons.  onen  fniough 
third-^MTty  Vaadara,  svdi  as  vahi»- 
added  aefworks.  While  ttie  individtial 
nm^Mra  st  the  peliviwsB  industry  have 
developed  proprietaiy  standards  for 
specific  scientific  and  eoginsefing  data 
sets,  no  consensus  data  recording  and 
exchange  standards  have  been 
developed  for  the  exchange  of  this  data 
bet«v«eB  separate  entities. 

A  number  of  companies  submit  data 
to  both  tfie  OMM  and  RM  progranis  of 
MMS  on  oonyutec -generated  facsimile 
forms.  While  this  is  s  step  toward 
automatkM  of  reporting  by  reducing  the 
time  required  to  {Hvpaie  reports,  it 
continues  to  involve  the  submission  of 
data  on  a  printed  form. 

Analysis  of  MMS  Forma 

A  separate  task  faros  has  been 
analyzing  ^  infomatian  that  is 
collected  by  MMS,  primarily  in  the 
OMM  prograat.  As  a  residt.  afqvoved 
r^orting  fonns  in  the  300  series 
(wellbore  operations)  and  1800  series 
(production  rate  control)  are  being 
redesigned.  Duplicate  data  elements  are 
being  ehnunated  and  some  of  the  forms 
are  being  eliminated  or  cxmbined  with 
othtf  approved  forms. 

The  task  force  found  that  many 
duplicate  data  elements  could  not  be 
eliminated  &om  approved  reporting 
forms  because  each  report  needs  to 
identify  the  lessee  or  operator,  lease. 
and  well(s)  being  reported  upon.  Digital 
or  electronic  submission  of  data  would 
eliminate  duplicate  data  elements 
throu^  the  use  of  data  sets  which 
encompass  reports  bearing  related  data 
with  "headers"  and  "trailers"  that  carry 
the  identifying  information  for  an  entire 
group  of  reporta.  Further,  a  digital 
submission  is  not  constrained  by  the 
physical  limits  of  paper  i.e..  a  data 
element  can  be  as  long  or  as  short  as 
needed.  The  task  force  concluded  that 
greater  reductions  in  the  current 
information  collection  burden  could  be 
accomplished  through  electronic  or 
digital  reporting  of  data  than  through 
redesign  of  the  approved  reporting  forms 
for  submission  of  a  hard  copy. 

Off  shore  Pilot  ProjetU 

The  March  1969  report  included  a 
recommendation  to  conduct  a  pilot 
project  tb  submit  data  electronically  on 
a  j^roved  reporting  forms.  It  was 
recommended  that  MMS  solicit  interest 
in  participation  in  the  pilot  project 
throu^  publication  of  a  Federal  Register 
Notice.  The  {Moject  would  have  been  to 
collect  infornsation  submitted 


elaciiOBioBity  OB  OBB  or  Tnars  D»  ate 
currently  npsDvedl  reporting  rams  in 
the  aeOaad  MM  series- I'pon  farther 
anaiysiSr  it  was  Csit  tnat  the  pint  project 
should  he  more  fandteo.  and  the  notice 
was  not  pubiisheQ. 

Further  study  of  the  original  proposal 
resulted  in  a  decision  ia)ue  19W  to 
develop  a  project  to  digitally  tranter 
(submit  well-test  data  in  the  Gulf  of 
Mexico  OCS  Re^on.  The  project  would 
c(Hisist  of  submitting  data  on  either  a 
floppy  disk  or  a  tape  system. 

Migration  to  direct  electronic 
submission  of  required  data  would  be 
addressed  in  subsequent  projects. 

The  MMS  plans  to  conduct  a  pilot 
project  whi(±  is  to  be  accomplished  as  a 
flat-file  transfer  using  MMS  file  layouts 
and  edit  criteria  as  dhe  facto  standards. 
An  implementation  guide  has  been 
prepared  for  the  pilot  project  to  assist 
participants.  The  data  set  consists  of  ttie 
data  filed  on  Forms  MMS-18e7,  Request 
for  WeH  Maximum  Production  Rate 
(MPR):  KA4S-1868.  WeQ  Potential  Test 
Report  MMS-18e».  Quarterly  Oil  Well 
Test  Report;  and  MMS-187a 
Semianimal  Gas  WeH  Test  Report 
Lessees  and  operators  interested  in 
participation  in  this  pilot  project  should 
contact  MMS  task  force  member 
Quistopher  Gaudry  at  (504)  736-2911  or 
Timothy  Powers  at  (504)  736-2731, 

Completion  of  the  test  phase  of  the 
pilot  project  is  projected  for  the  end  of 
1990.  R  is  anticipated  that  once  the  pilot 
phase  has  been  successfully  completed, 
digital  submission  of  well-test  data 
using  flat-file  transfers  as  an  alternative 
means  of  reporting  will  be  made 
available  to  other  lessees  and  operators. 

Additional  projects  establishing 
digital  submission  of  data  for  other  sets 
of  approved  MMS  reporting  forms  are 
expected  to  follow.  As  the  TIMS  design 
team  models  data  flow,  and  programs 
the  new  data  base  management  system, 
the  functions  necessary  to  support 
electronic  submission  of  data,  as  well  as 
digital  submission,  will  be  included. 

The  RM  program  is  also  developing  a 
pilot  project  to  provide  the  capability  of 
computerized  submission  of  data  that  is 
currently  submitted  on  Forms  MMS- 
2014,  Report  of  Sales  and  Royalty 
Remittance  and  on  MMS-4025,  Payor 
Information  Form.  Lessees  and 
operators  interested  in  participation  in 
this  project  or  others  being  developed 
within  the  RM  program  ve  encouraged 
to  contact  MMS  task  force  member 
Ronald  Hatton  at  (303)  236-2559. 

Petroletmt  Industry  Data  Dictionary 
(PIDD) 

Standardization  of  data  elements 
between  the  automated  systems  of  the 
QMM  and  RM  programs  was  identified 


as  a  criticri  issoe  hitheBSFand  was 
treated  as  s«ch  with  the  aotditiahineni- - 
of  thepesittNioCdata  admbriatrtiter, 
within  tta  Offrinre  Systems  Center.  The 
RM  program  also  supports  sudi  a 
function.  A  standing  committee  was 
established  to  cateleg  all  of  die  oMsting 
data  elements  hi  MMS  qrstems  and  to 
resolve  redimdant  data  elemoxtsaBd 
data  e^eot  defitdtinna.  The  lesutt  will 
be  an  MMS  catalog  that  will  formally 
contnd  the  development  and  use  of  data 
elements  in  new  systems  for  OMM  and 
RM  programs. 

During  development  of  MMS's  data 
element  dictionary,  orgaidzations 
representing  the  petroleum,  mining,  and 
en^ne«ing  iiuhntry;  standards- 
developing  groups  such  as  ANSI;  other 
govenuBott  agenctes;  and  oil  and  gas 
companies  were  contacted.  Many  of 
those  contacted  suggested  a  joint  effort 
to  develop  standard  data  element 
definitions.  Representatives  from  MMS. 
several  oil  and  gas  companies,  and 
ANSI  standards  committees  met  in 
November  1989  and  formed  the  PIDD  . 
user  groups.  Cochairs  were  elected 
representing  MMS  and  the  oil  and  gas 
industry,  and  a  draft  version  of  data 
element  standards  was  developed. 

The  committee  drafted  a  diarter  with 
an  objective  to  develop  a  government/ 
industrywide  data  element  dictionary 
with  standard  naming  conventions, 
definitions,  and  formats  for  exploration 
and  production  activities.  Such  a 
dictionary  would  facilitate  the 
development  of  transaction  sets  and  the 
adoption  of  EDL  These  data  elements 
will  be  proposed  to  the  ASC  X12 
committee  for  incorporation  into  the 
existing  ASC  X12  Electronic  Data 
Interchange  Data  Element  Dictionary. 

The  working  group  continues  to  meet 
and  is  being  chartered  under  the  API 
Petroleum  Industry  Data  Exchange 
(PIDX)  as  a  formal  user  group.  As  of 
May  31, 1990,  there  are  19  active 
members  representing  8  oil  companies,  5 
vendors,  and  MMS.  Companies  and 
other  Federal.  State,  and  local  oil  and 
gas  agencies  interested  in  participating 
in  this  coumiittee  are  encouraged  to 
contact  MMS's  cochair,  Carolyne  Ridge, 
at  (504)  736-2810  or  Harry  Waller  of 
Texaco,  Incorporated,  at  (713)  975-4484. 

Long-Term  Comprebensrre  Plan 

The  objective  of  the  long-term 
comprehensive  plan  a»  given  in  the  June 
1988  Strategic  Plan  for  Information 
Management  is  to  move  to  EDI, 
wherever  feasible,  as  a  means  of 
conducting  business,  litis  objective, 
which  originally  addressed  only  the 
OMM  program,  now  haabeen  expaaded 
to  include  the  RM  proyant 


The  basic  definition  of  EDI  is  "the 
intercompany  electronic  transmission  of 

.  business  transacticHis  in  a  standard 
format."  This  definition  incorporates 
several  basic  concepts.  "Intercompany" 
focuses  on  the  exchange  of  data 
between  companies,  in  contrast  to  the 
manipulation  of  data  within  a  company. 
(These  "companies"  may  include 
Federal,  Stats,  and  local  agencies  and 
other  entities  referred  to  as  "trading 
partners.")  "Electronic  transmission" 
refers  to  computer-to-computer  data 
exchange.  In  practice,  EDI  is  often 
implemented  as  a  digital  exchange  of 
data  rather  than  an  electronic  exchange. 
The  phrase  "business  transactions" 
focuses  on  an  exchange  of  data  to 
accomplish  business  activity,  rather 
than  the  simple  exchange  of  data. 
Perhaps  the  most  critical  concept  is  the 
last,  that  of  "standard  format."  For  EDI 
to  be  implemented  throughout  any 
industry  requires  a  consensus  standard 
that  is  usable  by  all  trading  partners. 
This  standard  provides  a  universal 
template  that  government  agencies  and 

.  private  companies  can  use  to  map  data 
to  and  from  their  respective  data  bases. 
This  standard  data  structure  can  be 
used  by  all  entities  without  having  to 
modify  the  structure  of  their  respective 
corporate  data  bases. 

In  the  regulatory  context,  two  of  the 
criteria  of  EDI  are  met  The  regulatory 
agency  and  the  regulated  industry  are 
trading  partners.  The  filing  of 
applications  or  reports  and  approval  or 
acceptance  by  the  regulatory  agency 
constitutes  a  business  transaction.  A 
standard  format  for  the  scientific  and 
engineering  data  commonly  exchanged 
in  the  oil  and  gas  regulatory  programs 
does  not  currently  exist.  A  standard 
format  is  necessary  for  EDI  to  be  fully 
implemented, 

A  proliferation  of  proprietary 
standards  exists  within  the  industry. 
The  OMM  well-test  data  pilot  project 
and  RM  projects  are  being  implemented 
using  MMS  file  layouts  and  edit  criteria. 
These  are,  in  effect,  "proprietary" 
standards.  As  noted  previously,  industry 
has  exchanged  technical  and  geological 
data  in  an  Q3I  environment  using  data 
formats  that  are  "proprietary" 
standards.  A  number  of  vendors  of  oil 
and  gas  data  have  developed 

.  sophisticated  and  complex  data  bases 
that  constitute  "proprietary"  standards. 

'  Among  State  agencies  that  have 
implemented  automated  filing  systems, 
the  data  structures  used  in  each  system 
constitute  still  other  "proprietary" 
standards. 

For  EDI  to  be  adopted  throughout 
government  and  industry,  the  existence 
of  cross-entity  standards  is  required  so 


that  data  may  be  readily  exchanged 
between  any  lessee  or  operator  and  any 
oil  and  gas  regulatory  agency.  This 
means  &at  standards  must  be 
developed  that  are  appropriate  to 
regulatory  reporting  at  both  the  Federal 
and  State  levels. 

ASC  X12  Standards 

A  policy  has  begun  to  evolve  that  will 
lead  to  the  adoption  of  consensus 
standards  as  a  way  of  doing  business 
for  Federal  agencies.  Draft  policy 
statements  by  OMB  and  the  National 
Institute  of  Standards  and  Technology 
(NIST)  identify  both  ANSI's  X12 
standards  and  those  developed  by 
United  Nations/Electronic  Data 
Interchange  for  Administration. 
Commerce,  and  Transport  as 
appropriate  standards  (see  NISTs 
request  for  comments  entitled  "Second 
Solicitation  of  Comments  on  Proposed 
Federal  Information  Processing 
Standard  (FIPS)  on  Electronic  Data 
Interchange  (EDI)"  (55  FR  28274.  July  10. 
1990).  If  standards  have  not  been 
developed,  Federal  agencies  are  to 
develop  the  appropriate  standards, 
referred  to  as  "transaction  sets." 

A  transaction  set  contains  the 
information  for  a  single  business 
transaction.  It  represents  the  standard 
syntax,  structure,  and  content  for  the 
data  set.  In  the  United  States,  ANSI  is 
the  primary  voluntary  consensus 
standards  setting  agency.  The  ASC  X12 
was  chartered  by  ANSI  to  develop 
cross-company,  cross-industry 
standards  to  encourage  and  develop  the 
use  of  EDI. 

The  MMS  feels  that  Federal.  State, 
and  local  agencies  should  engage  in  a 
cooperative  efi'ort  with  the  oil  and  gas 
industry  to  develop  standards 
appropriate  to  the  reporting 
requirements  of  regulatory  agencies.  To 
that  end,  MMS  is  undertaking  a  long- 
term  project  to  develop  appropriate 
transaction  sets  through  the  voluntary 
consensus  standards  development 
process  of  ASC  X12. 

Development  of  Consensus  Standards 

In  January  1990,  MMS  joined  the  ASC 
X12  committee  as  a  voting  member  and 
began  participation  in  the  ASC  X12 
meetings.  In  June  1990,  MMS  established 
a  voting  membership  on  the  group 
representing  government  subcommittee 
G. 

In  March  1990,  letters  briefly 
describing  the  standards  development 
project  were  sent  to  all  State  oil  and  gas 
regulatory  agencies.  The  letters 
identified  groupings  of  data  set  types, 
such  as  wellbore  operations,  that  are 
appropriate  for  the  development  of 
transaction  sets  and  suggested  priorities 


for  the  order  of  development  Thirty- 
three  State  agencies  responded  wiUi 
comments.  The  pomments  indicated  that 
the  degree  of  implementation  of 
automated  reporting  systems  varied 
from  State  to  State.  There  was 
considerable  interest  on  the  part  of 
States  that  have  developed  or  are 
developing  such  systems. 

In  April  1990,  K^S's  representatives 
met  with  the  chairman  of  ASC  X12 
subcommittee  G,  representatives  from 
API,  and  representatives  from  the 
Council  of  Petroleum  Accountants 
Societies  (COPAS)  to  discuss  the  basic 
concepts  of  the  project  at  the  PIDX 
meeting  in  Corpus  Christi,  Texas.  There 
was  sufficient  interest  to  schedule  a 
subsequent  meeting  in  June  1990  to 
present  a  more  detailed  proposal  and 
discuss  tentative  time  schedules  with 
the  larger  group. 

On  June  14, 1990,  representatives  from 
the  OMM  and  RM  programs  of  MMS, 
the  chairman  of  ASC  X12  subcommittee 
G,  the  EDI  coordinator  for  API,  and  the 
EDI  coordinator  for  COPAS  met  with  a 
group  from  the  oil  and  gas  industry  and 
presented  the  perspectives  of  each 
organization  on  the  project  As  a  result 
a  decision  was  made  to  form  a  user 
group  known  as  REGS  to  provide  a 
forum  for  government  regulatory 
agencies  to  work  with  each  other  and 
industry,  where  mutually  beneficial,  in 
adopting  a  uniform  format  for  reporting 
similar  information  that  is  currently 
reported  in  multiple  formats.  This  group 
is  affiliated  with  the  Revenue  and 
Electronic  Data  Interchange  committee 
of  COPAS  and  the  PIDX  committee  of 
API. 

The  purpose  of  REGS  is  to  provide  a 
workgroup  comprised  of  oil  and  gas 
regulatory  agencies  and  industry  to  draft 
prototype  transaction  sets,  where 
mutually  beneficial,  to  be  submitted  to 
the  appropriate  subcommittees  of  ASC 
X12  to  be  developed  into  draft  standards 
for  trial  use  (DSTU).  The  group  will 
address  transaction  sets  to  support 
business  and  accounting  functions 
pertaining  to  oil  and  gas  exploration, 
development  and  production.  This  will 
include  revenue,  royalty,  production, 
and  severance  tax  reporting  to  oil  and 
gas  regulatory  agencies. 

The  next  meeting  of  the  REGS  groups 
is  tentatively  scheduled  for  September 
13, 1990,  in  Houston,  Texas.  Parties 
interested  in  participating  in  the  REGS 
group  are  encourged  to  contact  cochair 
Gary  C.  Brown,  Conoco,  Incorporated,  at 
(405)  767-5406  or  Mary  Stonecipher, 
Amoco  Corporation,  at  (918)  581-4354. 
Federal  agencies  interested  in 
participating  in  the  project  are 
encoiu-aged  to  contact  MMS's  EDI 
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proiect  manager  William  Cook  at  (703) 
767-1000  or  FTS  39^160a 

Transaction  Set  Development  Project 

The  MMS  will  continue  to  integrate 
the  systems  of  the  OMM  and  RM 
programs.  A  primary  project  for  this  goal 
is  the  FIDO  effort.  The  MMS  will 
continue  the  development  of  pilot 
projects  to  test  digital  transfer  and 
movement  toward  electronic  reporting 
as  an  alternative  reporting  system  in 
both  the  OMM  and  RM  programs.  . 
Submittal  of  data  on  paper  forms  will 
continue  to  be  an  option. 

The  MMS  will  provide  a  focus  for  the 
regulatory  community  in  developing 
transaction  sets  under  ASC  Xl2 
appropriate  to  the  regulation  of  oil  and 
gas  exploration,  development  and 
production  activities.  Because  of  the 
focus  of  the  OMM  program,  which  is  the 
regulation  of  lessee  conducted  activities, 
the  initial  contact  was  with  State 
agencies  with  corresponding 
responsibilities.  Agencies  dealing  with 
related  data  such  as  production 
accounting,  royalty  accounting,  and  tax 
information  may  have  been 
inadvertently  omitted.  This  public  notice 
is  intended  to  correct  any  oversights. 

The  MMS  will  continue  to  work 
toward  die  development  of  transaction 
sets  appropriate  to  the  regulation  of  oil 
and  gas  exploration,  development,  and 
production  activities  and  will  cooperate 
with  and  assist  other  agencies  in 
achieving  that  goal.  The  MMS  seeks  to 
develop  transaction  sets  that  are  of 
mutual  benent.  Initial  work  will  first  be 
submitted  to  the  REGS  user  group  and 
then  to  ASC  X12  as  a  formal  woric 
request  for  development  into  DSTU's. 

The  MMS  recognizes  that  some 
current  rules  and  regulations  concerning 
signatures  and  general  submission 
requirements  may  need  to  be  revised. 
Prior  to  making  each  EDI 
implementation  available  for  use,  MMS 
will  take  the  necessary  steps  to 
accommodate  the  pilot  test  project 
system,  including  notification  of  the 
public  in  the  Federal  Register.  - 

Comments  Concerning  Candidate  Data 
Sets  Requested 

Specific  comments  are  requested  as  to 
the  appropriateness  of  the  data  sets 
identified  below  and  the  proposed  order 
of  development.  Commenters  are  asked 
to  indicate  EDf  activities  in  which  they 
are  currently  engaged,  including: 
Trading  partnerfs);  number  of 
transactions:  purpose  of  exchange  of  the 
data:  identification  of  the  data  that  is 
exchanged;  the  means  of  exchange,  e.g.r 
floppy  disk,  tape  or  dial-up,  induding 


the  name  of  any  Sfrftware  or  value- 
added  network  provider,  and  the 
standards  being  used,  such  as  company 
proprietary,  joint  interest  billing 
exchange  UIBE)  or  other  industry 
standard,  or  an  ASC  X12  transaction  set. 

The  data  sets  that  have  tentatively 
been  identified  for  development  into 
ASC  Xl2  transaction  sets  are  listed 
separately  for  the  OMM  and  RM 
programs.  Development  of  transaction 
sets  in  both  programs  will  take  place 
simultaneously.  The  regulatory  agency 
program  offices  and  industry  offices 
involved  in  the  development  of  each 
transaction  set  will  be  a  different  group. 
The  transaction  sets  are  as  follows: 


AdMy 

Ooivupondbig  loiin 

Royally  Managamant 

Royalty  accounting 

Report  01  Salaa  and  Royat- 

MMS-20l4and 

ty  ReraittancA. 

MMS-4025. 

Payor  Irilounafion  Fotm 

MMS-4025. 

Bins  of  ColtocSon 

raid  Offica  KB  for  CoHec- 

MMS-4062. 

Boa 

Royatty  Underpayment  BiM 

for  Cotlectioa 

Payor  Bill  tor  Collection 

MMS-4065. 

f^oduction  reporting 

Monthly   Report   o(  Opar- 

MMS-3160. 

atione. 

Oil    and   Gas   Operations 

MMS-4054. 

Report 

Oftstiore  Mirterals 

Managentent 

WeU-test  data 

Reouest  for  Well  Maximuni 

MMS-1867. 

Produdton  Rale  (MPR). 

WeM  Potentiri  Test  Report.... 

MMS-186S. 

Quarterly    Oil    Well    Test 

MMS-ia69. 

Report 

Semiarvnjal  Gas  Well  Test 

MMS-1870. 

Report. 

No  oorrespondbig 

forma. 

WeUtKxe  opeiatiooe 

Wen            (Re)Completion 

MiylS-330. 

Report. 

Sundry    Notices    and    Re- 

II4MS-331. 

ports  on  Weils. 

Appiicalion   lor   Permit   to 

MMS-33ia 

OriH  (AOP). 

No  correspon<fing 

forma. 

Productioo  run 

tickets,  Meter 

proving  reports,  or 

Gas  statements. 

Transaction  sets  that  include  forms 
that  contain  only  alpha  or  numeric  data, 
rather  than  textual  fields,  would  be 
developed  earlier  in  the  process.  Forms 
bearing  textud  fields,  or  requiring 
textual  attachments,  would  be 
addressed  later  in  the  process.  The  data 
sets  are  intended  to  include  the  major 
information  collections  that  are  required, 
of  the  Oil  and  gas  industry  not  only  by 
MMS  but  by  other  regulatory  agencies 
as  well. 


The  data  sets  listed  are  based  upon 
current  MMS  forms  or  information 
collection  requirements  that  would  lend 
themselves  to  conversion  to  forms.  e.g., 
production  run  tidcets.  The  primary 
factor  determining  relative  order  of 
development  was  the  estimated  or 
observed  voltmie  of  submittals  and  the 
complexity  of  the  data  submitted.  A 
secondary  consideration  was  the 
existence  of  an  ASC  X12  transaction  set 
that  appeared  to  be  usable  with 
modification.  Data  sets  that  would 
require  the  development  of  a  completely 
new  transaction  set  would  be 
undertaken  later  in  the  process. 

Federal  or  State  agencies  that  are 
interested  in  participation  in  the 
development  of  prototypes  through  the 
REGS  user  group  and/or  participation  in 
the  ASC  X12  approval  process  are 
requested  to  contact  MMS's  EDI  project 
manager,  William  Cook,  at  (703)  787- 
1610.  Please  include  the  name  of  a 
contact  person  for  your  agency  including 
a  telephone  number  and  a  facsimile 
numbier  if  one  is  available. 

These  standards  will  not  be 
implemented  by  MMS  at  this  time.  Once 
the  standards  have  been  approved  by 
ASC  X12,  they  will  be  included  among 
die  translator  routines  provided  by 
third-party  vendors,  such  as  software 
developers  and  value-added  network 
suppliers.  At  that  time,  the  transaction 
sets  will  be  available  as  an  off-the-shelf 
item  for  use  by  any  interested  party. 
Adoption  of  these  standards  for  use  by 
regulatory  agencies  will  promote  the  use 
of  electronic  reporting  across  the 
industry.  Reprorters  will  more  readily 
adopt  this  means  of  business 
transaction  if  a  common  standard  exists 
for  reporting  to  all  oil  and  gas  agencies. 

Dated:  September  7, 199a 
EdCassidy. 

Deputy  Director,  Minerak  Afanagement 
Service. 
[PR  Doc  90-Z1804  Filed  9-14-40:  8:45  am] 
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National  Park  Service 

Final  Supplement  to  the  Final 
Environmental  Impact  Statement  for 
the  General  Management  Plan  Lassen 
Volcanic  National  Park,  Calif  omia; 
Notice  of  Record  of  Dsdslon 

summary:  Pursuant  to  section  1Q2(2KC) 
of  the  National  Environmental  Pobcy 
Act  of  1960,  and  specifically  to  the 
regulations  preraiilgated  by  the  Council 
on  EovinMunental  Qnebty  at  40CFE 


1510.2,  die  Department  of  the  Interior. 
National  Park  Service  (NPS)  has 
prepared  and  approved  a  Record  of 
DectsioaoQ  the  Pinal  Soppiement  to  the 
Final  EnviromBeatel  laipact  Statement 
for  the  General  Management  Plan. 
Lassen  Volcanic  National  Park.  The 
action  deals  with  the  Maeoanita  Lake 
area  of  the  paiii.  The  National  Park 
Service  will  amend  the  General 
Management  Plan  and  implement  the 
amemteent  in  accordance  with  the 
proposal  (Alternative  C)  as  described  ni 
the  Draft  Suniteinent  To  The  Final 
Envimomental  faapact  Statement/ 
General  Management  Plan,  issued  in 
November  19691  and  the  Pinal 
Supplement,  issued  in  July  1990i 

Copies  of  the  Record  of  Decision  may 
be  obtained  either  from  the 
Superintendent,  Lassen  Volcanic 
National  Park.  P.O.  Box  100,  Mineral, 
CA  96093-0100,  or  the  Western  Regional 
Office,  National  Park  Service,  P.O.  Box 
36063,  San  FratKisco,  CA  9A10Z. 

Dated:  August  20.  lasa 
Staiy^rT.Alhri^ 
Regional  Director.  Western  Region. 
(PR  Doc.  90-2iatl  Ftied  »-14-SQ:  8:45  am) 
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National  CapNsI  Region,  Public  Affairs; 
Public  Itosttng 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  die  1990  Christmas  Pageant 
of  Peace,  which  opens  December  13  on 
the  Ellipse,  south  of  the  White  House. 

A  pubhc  meeting  will  be  held  at  the 
Park  Service's  National  Capital  Region 
Building  in  East  Potomac  Park  at  1100 
Ohio  Drive.  SW..  room  234.  at  10  ajn.. 
October  10. 19Ga 

Perscms  who  would  like  to  comment 
at  the  meeting  shodd  notify  the 
National  Park  Service  by  September  28, 
by  calling  the  Office  of  Public  Affairs 
between  9  a.m.  and  4  p.m.,  weekdays  at 
(2Q2)  619-7225.  Persons  who  cannot 
attend  the  meeting  may  send  written 
comments  to  Regional  Director,  National 
Capital  Region,  1160  Ohio  Drive,  SW., 
Washington,  0£.  20242.  Written 
comments  win  be  accepted  imti) 
October  5, 199a 

Dated:  S^iemfaar  7,  isaoi 

Bemica  T.  Keansy. 

Actii^  Regional  DtecOtr,  National  Capital 
Region. 

(ntOoc  90.ZiaZ2  FiM  0-14-(MX  8^  ami 
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CondltiofMllnlamlTo 

Cupplsreswttoa 

Envlronmsntal 


the  FsdsrsI  Program  for  Tsnnsssss 

AOCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACnON:  Conditional  Notice  of  Intent  to 
Prepare  a  Supplement  to  an 
Environmental  Impact  Statement 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
requesting  public  comment  concerning 
the  need  to  provide  additional  analysis 
of  impacts  to  the  human  environment 
from  decisions  on  permit  applications 
for  surface  coal  mining  and  reclamation 
operations  under  the  Federal  Program 
for  Tennessee. 

DATES:  Written  comments  must  be 
received  no  later  than  5  pan.  (e.s.t)  on 
November  13. 1900.  at  the  address 
below. 

ADDMESSes:  Send  comments  to  Willis  L 
Gainer.  Chief,  Southern  Branch.  Division 
of  Tennessee  Permitting.  KnoxviUe  Field 
Office,  Office  of  Surfece  Mining 
Reclamation  and  Reforcement,  530  Gay 
Street.  SW.,  Suite  50a  KnoxviUe, 
Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT 
Willis  L  Gainer,  Chief,  Southern 
Division  of  Tennessee  Permitting  at  the 
above  KnoxviUe,  Tennessee,  address. 
(Telephone  015/673-4348.). 
SUPPIXMENTARV  INFORMATION:  On 
March  15. 1965.  OSM-^S-18  was 
prepared  for  tfie  proposed  Federal 
Program  for  Tennessee  that  would 
regulate  coal  expkvation  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands  in 
the  State  of  Tennessee.  The  Federal 
Program  for  Tennessee  became  effective 
on  October  1. 1964, 

OSM-ElS-ia  presented  a 
comprehensive  analysis  of  the  impacts 
on  the  human  environment  that  would 
result  from  decisions  by  OSM  on  permit 
applications  submitted  in  accordance 
with  the  Federal  Program  for  Tennessee. 
The  analysis  of  infracts  was  limited  to  a 
5-year  period  which  restricted  the  bfe  of 
the  EIS.  Given  this  5-year  restriction. 
OSM  has  reviewed  OSM-EIS-18  in  light 
of  40  CFR  1502.9(c)  (Council  on 
Environmental  QuaUty  regulations)  and 
has  found  the  enviroBmeatal  analysis 
satisfactory  lor  conent  Federal  actions 
in  Tennessee.  However,  OSM  is  cqaening 
a  public  comiMnt  period  to  scriidt  pvblie 
comments  concemiBg  the  possiUe  need 
for  adfytimal  analyi^  under  OSM-HS- 


18.  The  comments  should  fbcos  on 
substantial  changes  that  are  relevMit  to 
environmental  concerns  or  if  there  are 
signtflcant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  Federal 
Program  for  Tennessee. 

An  announcement  wiU  be  made 
within  30  days  after  the  close  of  the 
public  comment  period  to  notify  the 
public  (rf  OSM's  intentions  to  prepare  a 
supplement  to  OSM-EIS-18. 

Dated:  September  12, 1990. 
Brent  WaUquist. 

Assistant  Director,  Program  Policy. 
(FR  Doc.  90-21902  FOed  »-14-80: 8:45  am) 
icoBC4sia 


INTERSTATE  COMMERCE 


Reloasa  of  Waybill  Data  for  UaoBy 
ALK  Associates,  Inc. 

Hie  Commission  has  received  a 
request  from  ALK  Associates,  Inc  for 
permission  to  use  certain  data  from  the 
Commission's  1989  ICC  WaybiU  Sample. 
The  data  are  requested  for  a  study  of 
trailer  traffic  and  the  movement  of 
container  traffic  in  the  United  States. 
ALK  Associates,  Inc.  request  permission 
to  use: 

1.  The  number  of  units,  net  tons,  miles 
and  revenue  for  all  trailer  traffic  as  a 
whole  (no  ccmimodity  information 
requested),  by  origination  BEA 
Economic  Areas  (BEAs  are  defined  by 
the  Bureau  of  Economic  Analysis.  U.S. 
Department  of  Commerce)  to 
termination  BEA  pairs. 

2.  The  number  of  units,  net  tons,  miles 
and  revenue  for  aU  container  traffic  as  a 
whole,  by  origination  BEA  to 
Termination  BEA  pairs. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  liner  (1)  4,500 
revenue  carioads  or  (2)  5  percent  of 
revenue  carioads  in  any  one  State  (49 
CFR  part  1244).  From  the  waybiU 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  coniklentiality  of  proprietary  data 
submitted  by  the  raihisads.  However,  if 
potentially  confidential  waybiU  data  we 
requested,  as  in  this  case,  we  wiU 
consider  releasing  the  data  only  after 
certam  protective  conditions  are  met 
and  piriitic  notice  is  given.  More 
specifically,  imder  the  Commission's 
current  policy  for  handling  waybill 
requests,  we  will  not  release  any 
confidential  waybiU  data  until  after.  (1) 
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Public  notice  is  provided  >o  affected 
parties  have  an  opportunity  to  object 
and  (2)  certain  requirements  designed  to 
protect  the  data's  confidentiality  are 
agreed  to  by  the  requesting  party  (Ex 
Parte  No.  385  (Sub-No.  2).  52  FR 12415. 
April  16, 1987). 

Accordingly,  if  any  parties  object  to 
this  request,  diey  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Economics  within  14  calendar 
days  of  the  publication  of  this  notice. 
They  should  also  include  all  grounds  for 
objections  to  the  full  or  partial 
disclosure  of  the  requested  data.  The 
Director  of  Office  of  Economics  will 
consider  these  objections  in  determining 
whether  to  release  the  requested  waybill 
data.  Any  parties  who  objected  will  be 
timely  notified  of  the  Director's  decision. 

Contact:  James  A.  Nash,  (2021275- 
6864. 

Sidney  L.  Stricidand,  Ir., 
Secretary. 

[FR  Doc.  90-21908  Filed  9-14-90;  8:45  am] 
BIUMO  cooc  ms-01-ii 

[Docktt  No.  AB-334  (Sub4k>.  1X)1 

Cro«t>yton  RaHroad  Co,  Abandonment 
Exem|>tk>n  In  Lubbock  and  Crosby 
Counties,  TX 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904.  the  abandonment 
by  Crosbyton  Railroad  Company,  of  its 
entire  36.14-mile  line  of  railroad 
between  a  point  near  Lubbock,  TX 
(milepost  2+1789.43  feet)  and  the  end  of 
the  line  at  Crosbyton,  TX  (milepost 
3a48). 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
2, 1990.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2),  petition  to 
stay,  requests  for  a  public  use  condition, 
and  any  trail  use  statements  must  be 
filed  by  September  27, 1990. 
AODRE8SES:  Send  pleadings  referring  to 
Docket  No.  AB-334  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Brancli,  Interstate  Conmierce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  respresentative:  Richard 
H.  Streeter,  Suite  800, 1815  H  Street. 
NW.,  Washington,  DC  20006. 


ran  FURTMSII  INFORMATION  CONTACT. 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721) 
SUPPLEMENTARY  information: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pidc  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TGDD  service  (202)  275-1721.) 

Decided:  September  7, 1990. 

By  the  Commission,  Chairman  Miilbin, 
Vice  Chairman  Phillips, 
Commissioners  Simmons,  Lamboley, 
and  Emmett.  Commissioners  Lamboley 
and  Emmett  commented  with  separate 
expressions.  Conmiissioner  Simmons 
dissented  and  would  have  held  this 
proceeding  open  for  additional  evidence 
regarding  CRC's  intent  to  provide 
service  over  this  line.  He  is  concerned 
about  the  possible  use  of  Commission 
procedures  to  achieve  results  which 
were  not  intended.  He  would  also  have 
assigned  OCCA  to  confirm  that  the 
transactions  involved  here  did  not  have 
any  adverse  impacts  on  labor. 
Sidney  L  Strickland.  Jr.. 
Secretory. 
[FR  Doc.  90-21909  Filed  9-14-flO;  8:45  am] 

BNJJNQ  CODE  7O3S-01-II 


■  See  Exempt  of  Rail  Abandonment — Offert  of 
ftnon. /t£s/5(..  4  LC.C.2d  164  (1967). 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Colorado 
and  Eastern  Railroad  Co.,  Inc. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  S  122(d)(2)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9622(d)(2),  notice  is 
hereby  given  that  on  August  24, 1990,  a 
proposed  Consent  Decree  in  United 
States  v.  Colorado  8r  Eastern  Railroad 
Company,  Inc.,  Civil  Action  No.  89-C- 
1186,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  Consent  Decree  requires 
defendants  McKesson  Corporation  and 
Farmland  Industries,  Inc.  to  pay 
$700,000.00  in  past  response  cost^ 
incurred  by  the  United  States  at  the 
"Woodbury  Chemical"  Superfund  Site  in 
Commerce  City,  Colorado,  and  to 
perform  remedial  (i.e.,  cleanup)  actions 
at  that  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 


Resources  Division,  U.S.  Department  of 
Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Colorado  B-  Eastern  Railroad  Company, 
Inc..  DOJ  Ref.  90-11-2-503. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  633 17th  Street,  Suite 
1600,  Denver,  Colorado  80202  and  at  the 
Region  VHI  office  of  the  United  States 
Environmental  Protection  Agency,  999 
18th  Street,  Denver,  Colorado  80202.  The 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street,  NW.,  Suite  600, 
Washington.  DC  20004,  (202)  347-7829,  A 
copy  of  the  proposed  consent  decree . 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $18.50  (25  cents  per  page 
reproduction  costs)  payable  to  Aspen 
Systems  Corporation. 
Rkhard  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  90-21807  Filed  9-14-90;  8:45  am] 
BNJJNG  COOE  4410-01-M 


Lodging  of  Consent  Decree;  Manville 
Sales  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  6, 1990,  a 
proposed  Consent  Decree  in  United 
States  V.  Manville  Sales  Corporation 
("MSC"),  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  California.  The  Complaint  in 
this  case  sought  injunctive  relief  and 
civil  penalties  pursuant  to  section  113(b) 
of  the  Clean  Air  Act  (the  "Act"),  42 
U.S.C.  7413(b).  The  Complaint  was  filed 
on  February  9, 1989,  alleging  violation 
by  MSC  of  a  Prevention  of  Significant 
Deterioration  permit  (the  "permit") 
issued  by  the  Environmental  Protection 
Agency  pursuant  to  section  165  of  the 
Act,  42  U.S.C.  7475,  and  40  CFR  S  52.51. 

The  permit,  issued  in  1978,  authorized 
the  construction  and  expansion  of  air 
pollution  sources  at  MSC's  Willows, 
California  facility  in  Glenn  County.  The 
proposed  Consent  Decree  provides  that 
MSC  shall  demonstrate  compliance  with 
the  particulate  matter  ("PM")  emission 
limitations  contained  in  its  PiSD  permit 
and  comply  with  all  the  provisions 
contained  in  its  PSD  permit.  The 
Consent  Decree  also  provides  that  MSC 
shall  pay  to  the  United  States  a  civil 
penalty  of  $115,000  within  thirty  (30)  . 
days  of  the  date  of  entry  of  the  Consent 
Decree. 
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.*  The  Depart—et  o{>wtic«  witt 
receive,  fac  aperieddL  tfairtir  t3IM  days  - 
imm  the  date  pf  thi»  pnbliffalinn. 
coauoaata  lelalteK  te  dm  prapoaad 
ConsentDecieew  The  DapartnoBt  oi 
Justice  will  asna&der  aay  coDBmnits  in. 
determining  whelber  oc  not  k>  cfflMcnl  to 
the  prepoeed  •ettleoMntand  may 
withdraw  its  oonaent  to  llie  propoeed 
settlement  if  Mick  mnments  disdoee 
facts  or  coDsideratione  wfaicb  imUcate 
that  the  proposed  Qmaeat Decree  is 
inappropriate,  improper  or  inadequate. 
Conunents  should  be  addressed  to  the 
Assistaat  Attorney  General. 
Environment  and  Nataial  Resource* 
Division.  U.S.  Departmmt  kA  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United Statea  v.  Manville  Sales 
Corporation.  DOJ  Ref.  No.  90-5-2-1- 
1297. 

The  proposed  Consent  Decree  may  be 
examined  sit  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street.  NW..  Suite  60a 
WashingU)n.  iX:  20004.  202-347-7829;  at 
the  Office  of  the  United  States  Attorney 
for  the  Eastern  District  of  California. 
4303  Federal  Building.  1130  O  StreeL . 
Fresno,  California  95814;  or  at  the  Office 
of  the  Regional  Counsel,  Environmental 
Protection  Agency,  1235  Mission  Street. 
San  Francisco.  CA  94103.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  dieck  in  the  amount  of 
$3.75  payable  to  Consent  Decree 
Library. 

Rkliacd  P.  Stewart. 
Acting  Aasistatit  Attorney  Geaerai. 
Environment  B" Natural  Resources  Division. 
(FR  Doc.  90-21806  Filed  9-14-90;  0:46  ain| 
nLum  cooc  44i»-«mi 


Membership  of  the  Department  of 
Justice,  Offtee  of  the  Inspector 
General.  Senior  Executive  Sarviee 
(SES)  Performance  Review  Board 

agency:  Department  of  Justice,  Office  of 
the  Inspector  GeneraL 
action:  Notice  of  the  Office  of  the 
Inspector  General  1990  SES  Performance 
Review  Board. 

summary:  Punuiant  to  the  requirements 
of  5  U.S.C.  4a>14(cM4).  the  Department  of 
Justice.  Office  of  the  In^mctor  General 
announces  the  membership  of  its  SES 
Performance  Review  Board  The  purpose 
of  the  Performence  Review  Board  is  to 
provide  fair  aad  impartial  review  of 
Senior  Executive  Service  perfonnanoe 
appraisals. 


Departawat  of  Justice,  Washiivten.  DC 
2053ft  TaJaphoas  |aa2H»-«W. . 


Deputy  AM9f9$Otlf  ffftpcctot  GBrtBtoifoT 
GeneraL 


(OKH 


Oepartmant  of  Justke 

OfiiGeaftfaa 
IQMPerfiiCBi 
Memben 

Antitrust  Division 

Anthony  V.  Namd.  Chief.  Litigation  I. 
Section. 

Criminal  Division 

Theodore  G.  Gilinsky.  Senior  Coonael. 
Office  of  Special  Investigations. 

Justice  Management  Division 

Anthony  C  Moscato,  Deputy  Aa^tant 
Attorney  General,  for  Admiiustration. 

D.  Jerry  Rubioo,  Director,  Security  ft 
Emergency  Planning  StaS. 

(FR  Doc  90-21809  Filed  »-}4-«0;  8:45  amf 

BtLUNQ  cooc  441041-M 


Nattooai 
AdofftSM 


James- L.  Aoadalei  Peraonael  Officer. 
Office  of  the  iMpccter  Gennal 


Antftnist  Dfvi^on 

Notice  Pursuant  to 
Cooporatlva 
SpedaRy  Mataia 
Consortium,  Inc. 

Notice  is  hereby  given  that  on  August 
7. 1990.  pursuant  to  section  e(a]  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.a  4301  et  seq.  ("the  Act"). 
Specialty  Metals  Preceding  Consortium. 
Inc.  ("SMPC")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  SMPC  and  (2)  the 
nature  and  objectives  of  SMPC.  The 
notification  was  filed  for  the  purpose  of 
invoiung  the  Act's  provisions  Umiting 
the  recovery  of  antitrust  f^tntiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
SMPC  and  its  general  areas  of  planned 
activities  are  given  below: 

SMPC  is  a  joint  venture  corporalioB. 
The  parties  to  the  venture  are: 

1.  Alle^eny  Lodlum  Steel 
Corporation. 

2.  Allied-Sigmil  Aoospace  Company, 
Garrett  En^ne  Division. 

3.  Cyclops  Corporetiao.  Cjrtemp 
Specialty  Steel  Division. 

4.  Howmet  Corporation.  Alloy 
Divisioa/PlynHMrth  Plant 

b.  faKO  AUojFt  bilefnation^  Inc. 

6.  Special  Metab  Corporatiaa. 

7.  Tekxiyne  Alhnc  Corporation, 
a  Taladyne  Wah  Cbang  Albany. 


a  United  Technoli^ierGorperrtion. 
Pratt  and  Whitney  Diviiien. 

1ft  Carpenter  Teclmolegy 
Corporation. 

The  general  areas  of  {banned  activity 
of  the  ventara  include  support  of  and 
other  participatien  in  cooperative 
research  and  development  activity,  and 
associated  licensing  activity,  for  die 
purpose  of  advanciag  the  state  of  the  eit 
of  specialty  metals  processing  in  the 
United  States. 
loMph  H.  WIdMr. 

Director  ofOpetatioas,  Aatitnut  Division, 
[FR  Doc.  90-21806  FOad  0-14-90;  8:45  ami 
nuaia  cooc  44i»-ti-M 


NODGO  fwauain  loino  RBOonai 
Cooporatlvo  Rsaoarch  Act  of  1M4-~ 
UNIX  intomstlonal.  Ine. 

Notice  is  hoeby  given  diat  pursosnt 
to  section  e(a)  of  the  National 
Cooperative  Research  Act  of  19M,  15 
U.S.C.  4301  et  seq.  ("the  Act").  UNDC 
International.  Inc.  ("UNDT)  on  Jnly  3ft 
1990.  filed  an  achlitional  written 
notification  simuhaneoosty  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  die  protections  of  section  4  of 
the  Act  limiting  the  recovery  of  antitrust 
plaintiffs  to  actnal  damages  under 
specified  circumstances. 

On  January  3ft  198ft  UNIX  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  B(b)  of  the  Act  on  March  1. 

1989  (54  FR  8608).  On  May  4. 1969. 
August  1. 198ft  October  31. 1969. 
February  1. 19gft  and  May  1. 199ft  UNUC 
filed  additional  written  notifications. 
The  Department  published  notices  in  the 
Federal  Register  in  response  to  the 
additional  notifications  on  June  22. 1989 
(54  FR  28266).  August  17. 1989  (54  FR 
33985).  November  29, 1989  (54  FR  48124). 
March  14. 1980  (55  FR  9S17),  and  May  Zl. 

1990  (55  FR  20062).  respectively. 

As  of  July  23. 1990.  the  following  have 
become  membera  of  UNIX  biternattonaL 
Inc.: 
Boeing 

Cray  Research 
Daikin 

Edinburgh  University 
Indian  Institute 
NCST 
nCUBB 
Sharp  Corp. 
SRI 

Toky&Univ.— DIS      - 
Tokyo  Univ.— CC 
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Univ.  of  Helsinki 

VERITAS  Software 

Wipro  Info. 

loOTph  H.  Widraar. 

Director  of  Operations,  Antitrust  Diviaimt. 

(FR  Doc.  90-21806  Filed  9-14-40:  8:45«in) 


Drug  Enforc«nMnt  Administration 

Saiian  Qangappa  CMIdcannaiah,  MJ). 
Ravecatlon  of  Registration 

f 

On  November  18. 1988.  the 
Adoiinistrator  of  the  Dmg  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Sajjan  Gangappa 
Chikkannaiah,  M.D.,  300  Francis  Street 
Goodlettsville,  Tennessee,  proposing  to 
revoke  his  DEA  Certificate  of 
Ragistration.  AC7647019.  The  statutory 
bases  for  the  issuance  of  the  Order  to 
Show  Cause  were  that  Dr.  Chikkannaiah 
was  not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Tennessee,  and  his  continued 
registration  would  be  contrary  to  the 
pubhc  interest  as  that  term  is  used  in  21 
U.S.C.  823(f)  and  824(a)(4).  Citing  his 
preliminary  finding  that  Dr. 
Chikkannaiah's  continued  registration 
posed  an  imminent  danger  to  the  public 
health  and  safety,  the  Administrator 
ordered  the  immediate  suspension  of  Dr. 
Chikkannaiah's  Certificate  of 
Registration  during  the  pendency  of 
these  proceedings.  21  U-S-C  824(d). 

On  November  21, 1988,  DEA 
Investigators  attempted  to  serve  Dr. 
Chikkannaiah  with  the  Order  to  Show 
Cause  and  Immediate  Suspension  of 
Registration.  They  went  to  his  office  and 
then  to  his  residence.  Dr.  Chikkannaiah 
was  not  at  either  location.  Dr. 
Chikkannaiah's  family  and  office  staff 
were  unable  to  provide  any  information 
as  to  his  whereabouts.  Since  Dr. 
Chikkannaiah  could  not  be  located, 
notice  of  DEA's  proposed  action  was 
given  through  pubUcation  in  the  Federal 
Register  on  March  1. 1989,  54  FR  8608. 
DE<\  Investij^ators  made  several 
attempts  to  locate  Dr.  Chiklcatmaiah, 
and  have  determined  that  his 
whereabouts  are  unknown.  It  is  quite 
evident  that  Dr.  Chikkannaiah  is  no 
longer  practicing  at  the  address  listed  on 
his  DEA  Certificate  of  Registration.  The 
Administrator  Concludes  that 
considerable  effort  has  l)een  made  to 
serve  Dr.  Chikkannaiah  with  the  Order 
to  Show  Cause  and  Immediate 
Suspension  of  Registration  without 
success.  Consequently,  the 
Administrator  now  enters  his  final  order 
in  this  matter  based  on  the  investigative 
file. 


The  Administrator  finds  that  on 
November  12, 1988,  the  Tennessee 
Department  of  Health  and  Environment. 
Board  of  Medical  Examiners,  held  a 
special  meeting  regarding  the  medical 
license  of  Dr.  Chikkannaiah.  After 
reviewing  numerous  documents,  the 
results  of  two  separate  drug  audits, 
reports  from  various  hospitals,  the 
findings  of  investigators  and  the 
testimony  of  witnesses,  including  an 
expert  consultant  in  pharmacology,  the 
Medical  Board  issued  a  summary 
suspension  of  Dr.  Chikkannaiah's 
medical  license.  The  Board  found  that 
emergency  action  was  required  to 
prevent  D1-.  Chikkannaiah  from 
continuing  his  repeated  and  dangerous 
prescribing  of  addictive  controlled 
substances  and  his  grossly  negligent, 
incompetent,  and  unprofessional 
practice  of  medicine.  This  summary 
suspension  thereby  terminated  his 
authority  to  possess,  prescribe, 
administer,  dispense  or  otherwise 
handle  controlled  substances  in  the 
State  of  Tennessee. 

DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  See,  21  U.S.C 
823(f);  Howard  J.  Reuben,  M.D.,  52  FR 
8375  {\9&7Y,  Ramon  Pla,  M.D.,  Docket 
No.  88-54.  51  FR  41168  (1988):  Dale  D. 
Shahan.  D.D'S..  Docket  No.  85-87,  51  FR 
23481  (1986);  and  cases  cited  therein. 
The  Administrator  concludes  that  Dr. 
Chikkannaiah's  DEA  Certificate  of 
Registration  should  be  revoked  due  to 
his  lack  of  authority  to  handle  controlled 
substances  in  the  State  of  Tennessee. 
The  Administrator  further  finds  that 
the  continued  registration  of  Dr. 
Chikkannaiah  is  inconsistent  with  the 
public  interest.  A  review  of  the 
investigative  files  revealed  that  Dr. 
Chikkannaiah  had  prescribed  controlled 
substances  to  individuals  for  no 
legitimate  medical  purpose  and  outside 
the  scope  of  his  professional  practice. 
He  prescribed  controlled  substances  to 
patients  without  conducting  a  proper 
physical  examination  or  appropriate 
tests  to  determine  if  the  patient's 
medical  condition  justified  the 
prescribing  of  the  controlled  substances. 
Dr.  Chikkannaiah  prescribed  an 
enormous  quantity  of  frequently  abused 
controlled  drugs  to  his  patients  for 
patently  inappropriate  periods  of  time, 
sometimes  for  years.  He  also  prescribed 
controlled  substances  to  patients  he 
Icnew.  or  should  have  known,  were  dn^ 
abusers  or  addicts.  One  physician  who 
testified  before  the  Tennessee  Medical 
Board  stated  that  be  was  witness  to 
many  angry  families  of  patients  who 


had  become  addicted  to  narcotics  solely 
from  Dr.  Chikkannaiah's  unethical 
prescribing  practices. 

Dr.  Chikkannaiah's  reputation  as  an 
abusive  prescriber  had  reached  the 
point  that  pharmacists  refused  to  fill  his 
prescriptions.  Moreover,  Dr. 
Chikkannaiah's  privileges  to  practice 
medicine  and  admit  patients  were  either 
revoked  or  suspended  at  all  the 
Nashville-area  hospitals  where  he 
practiced.  Dr.  Chikkannaiah  had  been 
suspended  from  hospital  practice  for 
admitting  patients  with  diagnoses  for 
which  no  subsequent  treatment  was 
substantiated  and  for  administering 
repeated  medication  for  no  legitimate 
medical  purpose.  His  practice  had 
deteriorated  to  the  point  that  there  was 
not  a  single  hospital  in  the  Nashville 
area  which  would  allow  him  to  admit 
patients. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
The  factors  which  are  considered  in 
determining  whether  the  registration 
would  be  in  the  public  interest  are 
enumerated  in  21  U.S.C.  823(f).  In 
addition  to  the  recommendation  of  the 
state  licensing  board,  two  of  the  factors 
to  be  considered  include  the  registrant's 
experience  in  dispensing  controlled 
substances  and  such  other  conduct  that 
may  threaten  the  public  health  and 
safety.  All  factors  need  not  be  present 
for  the  Administrator  to  revoke  a  DEA 
Certificate  of  Registration.  Instead,  the 
Administrator  may  accord  each  factor 
the  weight  he  deems  appropriate  in 
determining  the  public  interest.  See  Paul 
Stepak.  M.D.,  51  FR  17556  (1986). 

In  this  instance,  there  is  no  question 
that  Dr.  Chikkannaiah's  experience  in 
dispensing  controlled  substances  was 
atrocious.  He  has  a  history  of 
prescribing  controlled  substances  to 
drug  abusers.  He  has  shoWn  a  total 
disregard  for  the  health  and  safety  of  his 
patients.  Dr.  Chikkarmaiah  has 
demonstrated  a  lack  of  appreciation  for 
the  inherently  dangerous  nature  of  the 
drugs  he  prescribed  and  has  abandoned 
the  responsibilities  placed  upon  him  as  a 
professional  and  as  a  DEA  registrant. 
The  Administrator  therefore  concludes 
that  the  continued  registration  of  Dr. 
Chikkannaiah  is  inconsistent  with  the 
pubUc  interest 

Based  upon  Dr.  Chikkannaiah's  lack 
of  state  authorization  to  handle 
con^lled  substances,  the  Admiifiistrator 
concludes  that  his  registration  must  be 
revoked.  Additionally,  evidence  of  Dr. 
Chikkaimaiah's  unlavvfiil  prescribing 
■practices  support  the  conclusion  that  his 
continued  registration  is  contrary  to  the 
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public  interest.' Th«efore.  the 
Administrator  concludes  that  Dr.    . . 
Chikkannaiah'!  registration  must  be 
revoked  and  diat  any  pending 
applications  ba  renewal  thereof  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforceaient  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration,  AC7e47019,  previously 
issued  to  Sajjan  Gangappa 
Chikkannaiah;  M.D.,  be,  and  it  hereby  is, 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of  said 
registration  be.  and  they  hereby  are. 
denied. 

This  order  is  effective  September  17. 
1990.  11 

Dated:  September  11, 1990. 
Robert  C  Bonnor, 
Administrator. 

(FR  Doc  90-Zltn  Filed  9-14-90;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Arts  National  Councli 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L  92-46^,  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  ad  hoc 
Advancement  Review  Committee  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  4, 1990  from  9  a.m.-5:30 
p.m.  and  October  5  from  9  a.m.-5;30  pan. 
in  room  M14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  4  trom  9  a.m.- 
10  a  jn.  The  topic  will  be  introductions. 

The  remainmg  portions  of  this  meeting 
on  October  4^  fr^m  10  a.m.-5:30  p.m.  and 
October  5  bom  9  a.m.-5;30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  tfie 
determination  of  the  Chairman  of 
August  7, 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  pStieU  winoi  are  open  to  the 

pubUt.  •  if -'^ '■":••    '  •  ^  ■■-'■ 
Members  of  the public  ettcinding  an 
open  sessibn  of  a  meeting  win  be 


permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
diairman  of  the  panel  if  die  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvomie  M.  Sabine, 

Director,  Council  and  Panel  (^rations. 
National  Endowment  for  the  Arts. 

(FR  Doc.  90-21873  Filed  9-14-00;  8:45  am] 
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Amended  Notice  of  Meeting;  Federal 
Advisory  Committee  on  hrtemational 
Exhibltione 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Committee  on  International 
Exhibitions  which  was  to  have  been 
held  on  September  19, 1990  has  been 
changed  to  October  30, 1990  bom  9  a.m.- 
4:30  p.m.  in  room  M14  at  the  Nancy 
Hanks  Center,  1100  Pnmyslvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-10:30  a.m.  and 
frt)m  3  p.m.-4;30  p.m.  The  topics  will  be 
general  discussion  including  a  report  on 
the  Venice  Conference. 

The  remaining  portion  of  this  meeting 
from  10:30  a.m.-3  p.m.  is  for  the  purpose 
of  reviewing  final  proposals  for  support 
for  the  Sao  Paulo  Bienal  in  1991  and  for 
two  other  international  exhibitions  in 
Turkey  and  Ecuador  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chaimian  of 
August  7, 1990,  as  amended,  this  session 
willtie  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States'      ' 
Code.   -  V 


Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  whidi  are  open  to  the 
public. 

Members  of  the  public  attending  an  ' 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Feder^  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endovnnent  for  the  Arts,  Washington. 
DC  20506.  or  caU  (202)  682-5433. 

Dated  September  6. 1990. 

Yvoone  M.  Salriiie, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  90-21874  Filed  9-14-flO;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Uranluffl  Min  Faculties:  AvaiiatMlty  of 
Final  Staff  Tedmlcal  Position  on 
DMign  of  Erosion  Protection  Covers 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnow:  Notice  of  availability. 

SUMMAHY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  a  final  Staff  Technical 
Position  entiUed  "Design  of  Erosion 
Protection  Covers  for  Stabilization  of 
Uranium  Mill  Tailings  Sites."  The 
Position  provides  guidance  on 
acceptable  methods  for  meeting  the 
long-term  stability  requirements 
established  in  10  CFR  part  40,  appendix 
A  and  in  40  CFR  part  192.  «rith  regard  to 
die  design  of  erosion  protection  covers. 

AODNEtSit:  Copies  of  die  SUff 
Tedmical  Position  may  be  ol>tained  by 
writing  to  t.  L  Johnson  at  Mail  Stop  SE- 
2  OWFN,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
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ran  nimMBi  MmmATKNi  contact: 
T.  L  Johnson.  Division  of  Low4ievel 
Wsste  ManagenenI  and 
Decommissioning.  OfRce  of  Nuclear 
Material  Safety  and  Safqpiards.  tJ.& 
Nuclear  Regulatory  Commission. 
Washington.  DC  20656.  Telephone  (301) 
492-3440. 

Dated  at  RockvUle,  Maryland,  this  leventh 
day  of  Septanber,  1990. 

For  the  Nudear  Regulalbry  Commission. 
PaulRLohaiM. 

Chief,  OperaUoaa  Branch.  Division  of  Low- 
Level  Wcate  Management  and 
Decommitaiomng  Office  c^  Nuclear  Material 
Safely  and  Safeguards. 
(FR  Doc  90-2MOO  PHed  9-14-«):  8:45  am) 
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(Docket  Na  9»-4121 

DuqtMsne  UgM  Company,  et  al;  Nottee 
of  ConaMecatlon  of  Isauanoa  of 
AnMnanwiHio  racmy  upeiaung 
Ucensa  Propoaad  and  No  SfgnMcanl 


and  Opportunity  for  Naarlns 

The  U.S.  Nuclear  Regulatwy 
Commission  (the  Commisaion)  ia 
considering  iasuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
73  issued  to  Duquesne  Light  Company 
(the  licensee)  for  operation  of  the  Beaver 
Valley  Power  Station,  Unit  No.  2, 
located  in  Beaver  County,  Pennsylvania. 

The  proposed  amendment  would 
modify  the  appendix  A  Technical 
Specifications  (TSs)  relating  to 
Containment  Isolation  Valves  (CIVs). 
Specifically,  the  proposed  amendment 
would  modify  Table  3.6-1,  Containment 
Penetrations,  to  specify  a  maximum 
stroke  time  of  60  seconds  vice  10 
seconds  presently  specified.  The  dtange 
would  apply  tmly  to  valves  2CHS- 
A0V200A,  B,  and  C  associated  with 
Penetration  No.  28. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  signiHcant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kbid  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  leduction  in  a 
margin  (rfstJety. 

The  proposed  chaise  does  not  involve 
a  significamt  hazards  consideration 
because: 

(1)  If  the  iHoposed  amendment  is 
incorporated  in  the  TSs.  the  maximum 
stroke  times  for  the  CIVs  inside  and 
outside  containment  in  the  affected 
containment  penetration  would  be 
identical.  The  maximum  stroke  times 
also  would  be  consistent  with  the 
isolation  time  assumed  in  the  Updated 
Final  Safety  Evaluation  Report 
(UFSAR).  ilierefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  ^  an  acddent  previously 
evaluated. 

(2)  A  stroke  time  not  in  excess  of  60 
seconds  for  the  inside  CIVs  satisfies  the 
UFSAR  criteria  for  containment 
isolation  during  a  design  basis  accident. 
The  change  to  the  maximum  allowaUe 
stroke  time  would  not  reduce  the 
reliability  of  the  CIVs.  Therefore,  the 
change  does  not  create  the  possibility  of 
a  new  or  difi'erent  kind  of  accident  firom 
any  accident  previously  evaluated. 

(3)  If  the  proposed  change  is 
incorporated  into  the  TSs,  the  affected 
penetration  would  still  be  isolated 
within  the  time  assomed  in  the  accident 
analyses.  Therefore,  the  ftoposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  based  on  the  above 
considerations,  the  Commissi<Mi  has 
made  a  proposed  determination  that  dte 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detennination.  Any  comments  received 
within  30  days  after  me  date  of 
publication  of  this  notice  wiB  be 
considered  in  making  any  final 
determination.  The  Commission  wHl  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publicationa  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20S55,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
fixim  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Pubhc  Document 
room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC  The  fifing 


of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  12.  ISOO,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is    . 
available  at  the  Commission's  Public 
Document  room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555  and  at  the  Local  Public  Document 
room  located  at  B.  F.  Jones  Memorial 
Library,  663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  mterest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
pettion  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (IS)  days  prior  to 
the  first  prehearing  conference 
schedule  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisifes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  a  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Conmiission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 


that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Shotild  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  %anch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-fiee  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800]  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Nimiber  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  (petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Gerald  Chamoff, 
Esquire.  Jay  E.  Silberg,  Esquire.  Shaw. 
Pittman,  Potts  &  Towbridge.  2300  N 
Street  NW..  Washington.  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  i^)on  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  21. 1990.  which 
is  available  for  public  inspection  at  the 
Commission's  Fliblic  Document  room, 
the  Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Document  room,  located  at  B.  F. 
Jones  Memorial  Library.  663  Franklin 
Avenue,  Aliquippa,  Pennsylvania  15001. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  September,  igga 


^nr  the  Nuclear  Regulatoiy  Commission. 
Albert  W.  De  Agaxio,  Sr.. 
Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects— I /H.  Office  ef 
Nuclear  Reactor  Regulation. 
[PR  Doc.  90-21877  Filed  9-14-00;  8:45  am] 
MUMQ  COK  7HS-01-M 


[Dock«tNa72-11 

Qanarai  Elactric  Company;  Notica  of 
iaauanca  of  Amandmant  to  Matarlala 
Licanaa8NM-2500 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  8  to  Materials 
License  No.  SNM-2500  held  by  the 
General  Electric  Company  for  the 
receipt  and  storage  of  spent  fuel  at  the 
Morris  Operation,  located  at  7555  East 
Collins  Road,  Morris.  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  making  administrative 
changes  which  do  not  affect  fuel  receipt 
handling,  and  storage  safetj'. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Comqiission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
Ucense  amendment.  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(ll).  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  17, 1990,  and 
(2)  Amendment  No.  8  to  Materials 
License  No.  SNM-2500.  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  September  10. 1990.  All  of  these 
items  are  available  for  public  inspection 
at  the  Conunission's  Public  Document 
room.  The  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC. 

Dated  at  Rockville.  Maryland,  ttiis  10th  day 
of  September  1990. 
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For  the  US.  Nuclear  Regalatory 
Commiuion. 
CbariM  |.  HaugiiiMy, 

Chief.  FaalCfcle  Safety  Broach,  DhruioBi^ 
Industrial  and  KfedicelNudear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguard. 
(FR  Doc  90-2187B  Filed  9-14-90;  &45  am] 
I  COM  7SM-at-« 


[Docket  No*.  50-315  and  50-316] 

WHhdrawiri  Of  Application  for 
Amendment  to  Facility  Operating 
License;  Indiana  Rlictiigan  Power  Co. 

The  United  States  Nuclear  Regulatory 
ComBiission  (the  Cominission)  has 
granted  the  request  oi  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  August  30. 1988  application 
for  pn^KJsed  amendment  to  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  for  the  Donald  C  Cook  Nuclear 
Plant,  Unit  Nos.  1  and  2,  located  in 
Berrien  County,  Michigan. 

The  proposed  amendment  would  have 
revised  Technical  Specification  (TS) 
sections  3J0  and  4i)  and  the 
accompanying  Ba!>es  sections  to 
incorporate  changes  recommended  by 
the  NRC  in  Generic  Letter  87-09.  In 
addition,  the  licensee  had  proposed  a 
number  of  other  administrative  changes 
to  be  incorporated  in  the  TS. 
^  The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  May  16. 1990  (55  FR 
20359).  However,  by  letter  dated  July  23, 
1990,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dat^  August  30. 1988,  and 
the  licensee's  letter  dated  July  23. 1990. 
which  withdrew  the  application  for 
license  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room.  2120  L  Street.  NW^ 
Washington,  DC,  and  at  the  Maude 
Preston  Palenske  Memorial  library,  500 
Market  Street.  St.  Joseph.  Michigan 
49065. 

Dated  at  Rockville,  Maryland  this  6th 
day  of  September  1980. 

For  At  Nvdear  Regulatory  Conunisaion. 
Timolhy* 


Sr  Project  Manager,  Project  Directorate  III- J, 

Division  of  Reactor  Projiects— in.  IV.  V& 

Special  Projects,  Office  of  Nuclear  Reactor 

Regulatinn. 

|FR  Doc  90-21798  Filed  9-14-«0;  8:45  am] 
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(Docket  Noa.  60-316  end  60-316] 

Withdrawal  Of  AppRcation  for 
Amendment  to  FacHHy  Operating 
Ucenar,  bidbma  MicMgan  Powar  Co. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  March  14. 1988  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-^  and 
Dm-74  for  the  Donald  C.  Cook  Nuclear 
Plant,  Units  Nos.  1  and  2,  located  in 
Berrien  County,  Michigan. 

The  proposed  amendment  would  have 
revised  Tecludcal  Specification  (TS) 
6.12.2  to  pennit  the  posting  of  designated 
individuals  to  serve  as  substitutes  for 
locked  doors  to  prevent  access  to  high 
radiation  areas  in  those  instances  in 
which  providing  a  locked  door  is  not 
possible  atr  practical  due  to  area  size  or 
configuration. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  November  15, 1989 
(54  FR  47605).  However,  by  letter  dated 
Jime  25, 1990,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  14, 1989.  and 
the  licensee's  letter  dated  Jime  25, 1990. 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspecticm  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Maude 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St  Joseph,  Michigan 
49085. 

Dated  at  Rodcville,  Maryland  this  6th  day 
of  September  1990. 

For  the  Nuclear  Regulatory  CommiBskm. 
Timothy  Colbwn, 

Sr.  Project  Managa;  Project  Directorate  IH-t, 
Division  of  Reactor  Projects— III,  IV.  V, » 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  90-21790  Filed  0-14-SO;  6:45  am] 
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UceneeNaOS- 


Tumbleweed  X-RAY  Company, 
Greenwood,  AR;  Order  Modifying 
Ucanaa 

I 

Tumbleweed  X-Ray  Company 
(Licensee  or  Tumbleweed)  is  the  bolder 
of  Materials  License  No.  09-23185-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commiision) 


pursuant  to  10  CFR  parts  SO  and  34  on 
July  25. 1085  (Tumbleweed  X-Ray 
Company  previously  held  NRC 
Materials  Ucense  No.  35-21425-01).  The 
license  authorizes  the  possession  and 
use  kA  sealed  radioactive  sources 
(Iridium-192  and  Cobalt<60)  in  various 
industrial  radiography  devices.  Tbe 
license  was  due  to  expire  on  September 
30. 1988,  but  remains  active  due  to  a 
timely  renewal  application  having  been 
submitted  by  the  Licensee  in  August 
198a 

n 

The  application  for  license  describes 
Timibleweed  as  a  proprietorship  owned 
and  operated  by  Otho  Jones,  identifies 
Otho  Jones  as  the  Radiation  Safety 
Officer  and  identifies  Jeanne  Jones  as 
the  Radiation  Safety  Manager  and 
Office  Manager.  In  June  1989,  NRC's 
OfRce  of  Investigations  (01)  began  an 
investigation  to  determine  whether 
officials  of  Tumbleweed  had:  (1) 
Falsified  records  related  to  the 
utilization  of  sealed  sources,  records  of 
which  are  required  by  10  CFR  34.27;  (2) 
falsified  records  related  to  its  quarterly 
observations  of  radiographers  employed 
by  the  company,  records  of  which  are 
required  by  10  CFR  34.11(d)(3);  and  (3) 
falsified  records  of  checks  of  pocket 
dosimeters  for  correct  response  to 
radiation. 

In  September  1989.  in  conjunction 
with  the  ongoing  investigation.  NRC 
Region  IV  conducted  an  inspection  of 
Tumbleweed's  records.  The  residts  of 
this  inspection  were  described  in  an 
inspection  report  issued  on  October  26, 
1989.  Although  record  discrepancies 
were  noted,  no  other  violations  of  NRC 
requirements  were  identified. 

In  March  190a  OI  issued  Report  of 
Investigation  4-88-010.  in  which  it 
concluded,  among  other  things,  that: 

1.  Jeanne  Jones  '  made  false 
statements  to  NRC  investigators  about 
whether  quarteriy  radiographer  audit 
forms  had  been  signed  in  advance  by 
the  radiographerr,  and 

2.  Tumbleweed  officials  did  not 
perform  required  annual  checks  of 
podcet  dosimeters  and  falsified  records 
indicating  that  the  chedcs  had  been 
performed.  During  the  01  investigation. 
Jeanne  Jones,  made  a  false  statement  to 
an  NRC  investigator  concerning  the 
frequency  of  these  chedcs. 

On  June  28, 1990,  NRC  sent 
Tumbleweed  a  copy  of  its  investigation 
report  On  July  6. 1990.  an  enforcement 
conference  was  conducted  in  NRCs 


■  As  a  matter  of  clartficalkm.  Ihe  Oi  nport 
references  at  page  21  regarding  tbe  agents 
conclaaiM  shoaM  teferte ).  |«Hies  and  not  O.  fonet. 


office  in  Arlington,  Texas,  at  ivUch  the 
investigation  findings  were  discoseed 
with  Otho  Jcoes.  Jeane  Joaes  bad  been 
invited  to  attend,  but  did  not  At  die 
enforcement  con&recce.  Otho  Jones 
provided  Tumbleweed's  responses  to 
OI's  findings  as  follows: 

1.  Tumbleweed  admits  that  Jeanne 
Jones  made  £alse  statements  to  tbe  NRC 
about  whether  signatures  of 
radiographers  had  been  obtained  on 
radiographer  audit  foms  In  advance  of 
the  audits,  but  contends  that  die  audits 
were  conducted  as  required;  and 

2.  Tumbleweed  admits  that  records  of 
the  testing  of  pocket  dosimeters  for 
correct  response  to  radiation  were  fabe. 
However,  Otiio  Jones  contends  that  he 
did  not  knowing  provide  a  false 
statement  to  Oi  when  he  characterized 
the  company's  log  as  an  accurate  record; 
he  stated  that  he  did  not  know  die  log 
existed  prior  to  the  01  investigation,  and 
did  not  know  the  log  was  false  until  he 
later  talked  to  Jeanne  Jones  and  learned 
that  not  all  of  the  infonsation  contained 
in  the  log  was  acciffate. 

m 


J. 


On  dw  basis  oir  te  foregoing,  it 
appears  that  the  Radiation  Safety 
Manager,  Jeanne  Jones,  has 
demonstrated  a  disregard  for  NRC 
requirements,  including  the  requirement 
to  provide  accurate  information  and 
maintain  accurate  records,  in  violation 
of  10  CFR  30  J.  The  Commission  must  be 
able  to  rely  on  its  licensees  to  provide 
complete  and  accurate  information.  This 
violation  raises  questions  as  to  whether, 
if  Jeanne  Jones  remains  involved  in 
licensed  activities,  there  will  be 
reasonable  assurance  that  licensed 
activities  will  be  conducted  with  due 
regard  for  public  health  and  safety.  In 
addition,  it  appears  that  Otho  Jones, 
who,  as  the  company's  Radiation  Safety 
Officer  is  vested  with  the  responsibility 
to  ensure  that  NRCs  requirements  are 
being  met,  has  not  exercised  adequate 
control  of  Tumbleweed's  licensed 
activities  to  ensure  diet  Tumbleweed  is 
in  compliance  tvith  aU  NRC  regulations 
and  the  conditions  of  its  NRC  license. 

H 

Accordingly,  pursuant  to  sections  81, 
161b.  161c.  1611 161o.  182  and  186  of  die 
Atomic  &iergy  Act  of  1954,  as  amended, 
and  the  Conunission's  regulations  in  10 
CFR  2.204  and  10  CFR  parts  30  and  34.  // 
is  hereby  ordered  Thikt 

Licenae  Na  03-23185-4)1  is  modified 
to: 

A.  Ihtihibit  Jeanne  Jones  from  serving 
in  any  capadty  javolviag  the 
pfifmnnni  a  or  aapenfiaian  of  any  NRC- 
reguiated  ■LtlviUcs,  fncntdtng  the 
preparation  or  maintenance  of  records 


prodaoed  for  the  pnrpoee  of 
demonstrating  coeipliance  widi  NSC 
requifenents  without  prior  notice  to  and 
approval  by  the  Regional  Adnuristratar, 
Region  IV:  wd 

B.  Reyure  Tun^leweed  X-Ray 
ConiMUiy  to: 

1.  Engage  the  sovices  of  a  tptalified 
independent  auditor  capable  of 
evaluating  the  company's  NRC-licensed 
industrial  radiography  prugrani  to 
determine  the  defectiveness  of  its  means 
of  enstning  compliance  widi  all  NRC 
requirements  applicable  to  the  conduct 
of  industrial  radiography  and  the 
maintenance  of  NRC-required  records. 

2.  Submit  within  30  days  of  dve 
effective  date  of  tills  Order,  to  NRC 
Region  W  for  review  and  approval,  die 
name  and  die  qualifications  of  the 
individual  or  organization  it  proposes  to 
conduct  the  audit  of  its  NRC-licensed 
industrial  radiography  program.  Once  an 
auditor  has  been  approved  by  the  NRC. 
the  licensee  shall  ensure  that  a 
comprehensive  audit  is  completed 
within  00  days  of  die  date  of  NRCs 
approvaT  The  audit  shall  include  an 
evaluation  of  the  effectiveness  of  the 
licensee's  means  for  ensuring  diat  all 
NRC  regulations  and  license  conditions 
are  being  followed  and  shall  indude 
interviews  with  and  direct  observation 
of,  at  a  minimum,  two  Tumbleweed 
radiographers  while  they  are  performing 
industrial  radiography  activities  with 
NRC-licensed  materials. 

3.  Have  a  similar  audit  performed  six 
months  after  the  first  auiiit  widi 
concentration  on  the  defidencies  noted 
in  die  first  audit 

4.  Have  die  ainfitpr,  widiin  30  days 
following  the  completion  of  each  audit 
submit  an  audit  report  to  die  Licensee 
and  to  NRC  Region  IV  diat  summarizes 
the  results  of  die  audit  and  makes 
recommendations  for  improvements,  if 
weaknesses  are  observed.  Within  80 
days  of  the  date  of  each  audit  report,  the 
Licensee  shall  submit  to  NRC  Region  IV 
its  response  to  die  audit  report 
including  any  corrective  actions  or 
improvements  it  plans  on  the  basts  of 
die  audit  report,  and  the  schedule  for 
accomplishing  these  actions.  For 
recommendations  not  adopted,  the 
Licensee  shall  provide  a  written 
explanation. 

The  Regional  Administrator,  NRC 
Region  IV,  may,  in  writing,  relax  or 
terminate  any  at  the  above  conditions 
upon  demonstration  by  the  noensee  of 
good  cause. 

Hie  Licensee.  Jeanne  Jones,  or  any 
odier  person  aiiiwrsely  a&ctod  by  ifais 
Order  nay  subndt  an  answer  to  iMs 
Order  or  request  a  hearing  on  Ins  Order 
within  20  iloys  of  the  date  of  diis  Order. 
The  answer  shaD^eet  fbrft  die  laatlen  <tf 


fact  and  law  on  wUd  die ! 

Jeanne  ]ame*.  or  other  parson  advwaely 

affected  idiee  and  die  reaeoas  adqr  this 

Order  should  not  have  been  issued.  Aay 

answer  filed  wilMa  20  days  of  the  date 

of  this  Order  any  inchule  a  reqaeat  for  a 

hearing. 

Any  answer  or  request  for  a  heartng 
shd  be  sabnritted  to  dw  Director,  Office 
of  Eaforoenent,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy 
shad  be  sent  to  the  Aswstanl  General 
Couaael  Car  Hearings  aid  &i£arceoient 
at  the  same  address,  and  to  the  Repanat 
Administrator,  USNRC  Region  IV.  611 
Ryan  Plaza  Drive,  suite  1000,  Arlington, 
Texas  78011.  and  to  die  liceneee  tf  the 
answer  or  hearing  request  is  by  a  penoa 
other  than  the  Licensee.  If  a  person 
other  than  the  Licensee  or  Jeanne  Jones 
requests  a  hearing,  that  person  shall  set 
forth  with  particiilarity  the  Banner  ia 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  adikeas 
the  criteria  set  forth  in  10  CFR  2.714(d). 

ff  a  hearing  is  requested  by  the 
Licensee.  Jeanne  Jones,  or  a  person 
whose  interest  is  adversely  affected,  die 
Commission  will  issue  an  Order 
designating  die  time  and  place  of  any 
hearing,  ff  a  bearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  diis  Order  should  be  sustained. 

If  no  hearing  is  reqtiested,  this  Order 
shall  become  efSective  upon  die 
licensee's  cunseiit  or  upon  expiration  of 
the  time  widmi  which  a  hearing  may  be 
requested. 

Dated  at  RockviHe.  Maryland  this  Sth  day 
of  September,  1990. 

For  the  Nuclear  Regulatory  Coauniuloit 
Hugh  L.  iDompaoB,  jt., 
Depaty  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 
[FR  Doc  90-21879  Fiied  0-14-flO:  8:45  am] 


OPnCE  OF  THE  UNITED  STATES 
TRADE  REmCSENTATIVE 

Aowaory  voiMiiinev  vor  i  raov  roncy 
and  NagoUatlona;  Dalarminatkin  a« 
CInaina  of  Maadno 

The  meeting  of  the  Advisory 
Comipittee  for  Trade  Policy  and 
Negotiations  (ACTPN)  to  be  held 
September  16-18, 1990  in  Geneva, 
Switzerland,  wiH  indude  the 
development  review  and  discussion  of 
current  issues  which  influence  the  trade ' 
policy  of  die  United  State*.  Pmsnaot  to 
sectfoa  21S9Q(2)  of  tide  19  Of  die  Uailad 
States  Code.  1  have  tktrrminnri  dMtlfais 
meeting  wUl  be  ooaoemed  wHh  matters 
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the  disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

.  Additional  information  can  be 
obtained  by  contacting  MoUie  Van 
Heuven,  Director,  Office  of  Private 
Sector  Liaison,  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President.  Washington.  DC 
20506. 

Jofina  L.  Kalz. 

Acting  United  States  TYade  Representative. 
[FR  Doc  90-21921  FUed  9-14-90;  8:45  am] 
MUMa'coot  »ns-«i-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Na  34-2S423;  FM  tto.  SR-Affltx- 


90-13] 


Setf-ltegulatory  Organizations;  NotiM 
of  Propoaad  Bute  Change  by  American 
Stodt  Exchange,  Inc.  Relating  to 
Amendments  to  the  Exdiange's  Short 
Sale  Rule 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  June  26, 1990,  the 
American  Stock  Exchange.  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
certain  technical  amendments  to  Amex 
Rule  7,  which  governs  short  sales.  The 
Amex  also  proposes  to  add  a 
Commentary  to  Rule  7  which  would 
specify  that  normal  short  sale 
restrictions  will  be  appUed  on  the 
opening  sale  of  newly  listed  securities 
that  are  being  distributed  in  an  initial 
public  offering  ("IPO"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 


and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgainzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  lOa-1  of  the  Act  prohibits  the 
short  sale  of  any  exchange-registered 
security  on  a  "minus"  tidk  [Le.,  below 
the  price  at  which  the  last  sale  of  that 
seciirity  was  reported),  or  on  a  "zero 
minus"  tick  (i.e.,  at  the  price  of  the  last 
sale,  if  such  price  is  below  that  of  the 
next  preceding  different  price).  The 
Amex  has  codified  these  restrictions 
and  incorporated  the  text  of  Rule  lOa-1 
in  Amex  Rule  7  and  its  Commentary. 

The  Commission  staff  ruled  a  number 
of  years  ago  that  the  short  sale  rule  does 
not  apply  to  sales  made  on  the  opening 
trade  of  a  newly  Usted  seciirity.*  The 
Exchange  now  believes  that  the 
marketplace  would  benefit  if  the 
restrictions  of  the  short  sale  rule  were 
applied  on  the  opening  of  newly  Usted 
securities  that  are  being  distributed  in 
an  IPO.  To  implement  this  policy,  the 
Exchange  proposes  that  the  opening 
trade  of  an  IPO  be  deemed  to  be  on  a 
"zero  minus"  tick  if  it  takes  place  at  the 
offering  price,  and  on  a  "minus"  tick  if  it 
takes  place  below  the  offering  price. 
Thus,  on  the  opening  trade  of  an  IPO,  a 
short  sale  would  be  permissible  only  at 
a  price  above  the  initial  public  offering 
price  or,  if  the  seller  is  the  specialist  in 
the  security  selling  under  the  equalizing 
exemption  of  Rule  10a-l(e)(5),  at  a  price 
equal  to  the  initial  pubUc  offering  price. 
After  the  opening  trade,  of  course,  the 
short  sale  rule  will  continue  to  apply  as 
it  normally  does.* 


The  rales  against  short  selling  on 
"downticks"  reflect  a  belief  that  it  is 
appropriate  to  restrict  short  sellers  from 
accentuating  a  price  decline.  The 
Exchange  believes  that  no  real  purpose 
is  served  by  permitting  unrestricted 
short  sales  on  the  opening  trade  of  an 
IPO.  Permitting  unrestricted  short  sales 
on  the  opening  trade  of  an  IPO  creates 
the  possibility  that  the  initial  sale  may 
be  unduly  influenced  by  speculative 
activity— primarily  on  the  part  of  market 
professionals  who  have  no  investment 
interest  in  the  security — that  does  not 
contribute  to  the  quality  of  the  market  or 
to  price  discovery  and  may  devalue  the 
investment  of  those  who  purchased  in 
the  initial  distribution.  Such  short  selling 
also  could  create  additional  pressure  on 
the  underwriters  to  make  stabilizing 
purchases  to  maintain  the  price  of  the 
stock. 

The  Exchange  also  proposes  to  make 
a  technical  amendment  to  Amex  Rule  7 
is  order  to  specify  what  m  practice  has 
been  understood — that  the  rule  includes 
not  only  all  exceptions  specifically  set 
forth  in  paragraph  (e)  of  Rule  lOa-1  (as 
the  Amex  rule  currently  provides),  but 
also  the  other  exceptions  which  the 
Commission  establishes  from  time  to 
time  under  paragraph  (f)  of  Rule  lOa-1. 
In  recent  years,  for  example,  the 
Commission  has  exempted  both  Equity 
Index  Participations  ("EIPs")  and  certain 
transactions  in  Americus  Trast 
Components  from  Rule  lOa-1.* 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  sectlbn  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular,  in  that  it 
will  foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  and  is 
designed  to  promote  just  and  equitable 


•  See  Letter  from  Harold  C.  Patterson,  Division  of 
Trading  and  Exchange*.  Comniission,  to  Frank  ). 
Coyle.  Vice  President.  New  York  Slock  Exchange 
dated  July  2a  1955.  This  letter  states  that  Rule  lOa-1 
may  be  construed  so  that  the  first  transaction  of  a 
security  just  admitted  to  trading  on  ■  national 
securities  exchange,  and  succeeding  transactions  at 
the  same  price,  may  be  short  sales.  Once  a  sale 
occurs  at  a  different  price,  however,  short  sales  may 
be  made  in  accordance  with  Rule  lOa-1  only  at  a 
price  higher  than  the  next  preceding  different  price. 

*  This  proposal  is  similar  to  a  proposed  rule 
change  submitted  by  the  New  York  Stock  Exchange 
("NYSE")  to  amend  NYSE  Rule  440B.  See  Securities 
Exchange  Act  Release  No.  27939  (April  24. 1990).  55 
FR  18207  (May  1. 1990)  in  which  the  Commission 
noticed  several  proposals  recommended  by  the 
NY^s  Market  Relation  Review  Committee  (File 
No.  SR-NYSE-SO-10).  The  NYSE  also  has  petitioned 
the  Commission  to  issue  an  interpretation  under 


Rule  lOa-1  that  the  opening  trade  on  the  Exchange 
of  a  security  being  distributed  in  an  IPO  be  deemed 
on  a  "zero  minus"  tick  if  the  opening  trade  is  at  the 
offering  price,  or  on  a  "minus"  tide  if  the  opening 
trade  is  below  the  offering  price.  See  letter  from 
James  E.  Buck.  Senior  Vice  President  and  Secretary, 
NYSE,  to  Jonathan  G.  Katz,  Secretary,  Commission 
dated  February  24, 1989. 

»  See  File  No.  TP  80-288,  letter  from  Larry  E. 
Beigmann,  Associate  Director.  Commission,  to 
Carrie  E.  Dwyer,  Senior  Vice  President  and  General 
Counsel,  Amex.  dated  April  28. 1989  in  which  the 
Commission  granted  an  exemption  from  Rule  lOa-1 
to  permit  EIP  participants  to  engage  in  short  sales  of 
EIPs  without  complying  with  the  "tick"  provisions  of 
the  Rule.  See  also  File  No.  TP  88-458,  letter  from 
Larry  E.  Bergmann,  Associate  Director,  Commission, 
to  Carrie  E.  Dwyer.  Senior  Vice  President  and 
General  Counsel.  Amex,  dated  December  3a  1988  in 
which  the  Commission  granted  the  Amex  an 
exemption  from  Rule  10a-l  to  permit  specialists  in 
Americus  Trust  to  sell  Trust  Components  short 
without  complying  with  the  "tick"  provisions  of  the. 
Rule,  subject  to  five  specified  conoitions. 


B.  Self-Regulatory  Oi^aaizatioB'B 
Statement  oaSurd&f  oa  Coaipetklaia 

The  proposed  tale  dnnge  wiR  impose 
no  bsraes  os  oonpeUtion. 

C.  Self-R^ulatery  dganaatJoa's 
Statements  on  Comments  oa  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

U.  QMS  af  EffscthTMeM  of  the 
Prop— d  ttwim  Change  and  Thnfaig  tar 
lAcSioa 


Within  35  days  of  the  date  of 
publication  of  this  notke  in  the  Fsdoia} 
Register  or  within  such  longer  period  (i) 
as  the  Coamisaion  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organizatioo  conseots,  the  CmnraissioB 
will:  ll 

(A}  Bjr  order  approve  the  proposed  nde 
chaise,  OT 

(6)  tastitule  pnoccediiigB  to  detennine 
whether  die  proposed  nde  change  should  t>e 
disapproved. 

IV.  Solicttatina  irf  Cornnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  mnn^m^pg  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicatkms  relating  to  the  proposed 
rale  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  wiU  be  available  for 
inspectioa  and  copying  in  the 
Commissioa's  I\iblic  Reference  section, 
450  Fifth  Street  NW^  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submiasions  should  refer  to  File  Na  SR- 
Amex-00-13  and  sboold  be  submitted 
by  October  &  1990. 

For  the  Commiasion.  bjr  the  Division  of 
Market  Regulallea.  pwivant  to  ddega  led 
authority. 


OalKfcSeptertcriai 
IMargaret  fl  MgIWmA 
DeputySeaekKj. 
int  Dee.  g»-aS18  ffled  S-M.^e;  SM  MB] 
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and  to  preside  •vsr  pre4iearing 
ci>BliBrsncBs(s»dews«wtuiui 
a  majesity  «f  iwdwetiy  ariiMratof«|.  T%e 
EjicJiSiige  onieves  nwt  the  cuuMubHob 
oi  fnis  exi^nig  poHcy  mkhiM  Teles' 
customer  ounfidence  in  aibibaUuii  by 
ameiiQifig  rules  SOI  enoO^B'^o  expressly 
provide  tot  ■  puDRc  areltiatui  to 
determine  smafl  dains  and  preside  at 
pre-heariag  conferences,  respectivety. 


YorttStodd 
Approving  Propossd  Rids  Chsngs 
Rslsting  to  Afnsndmsnts  to  Aitltrstion 
ProcsdiR«s«nd  Fsss 

I.  intmhictioD 

On  April  17.  igga  the  New  Yoric  Stock 
Exchange,  Inc.  f'NTSE"  or  "Txchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ["Coramission" 
or  "SEC"),  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act)  *  and  Rule  19b-4  thereunder,'  a 
proposed  rule  chaqge  designed  to  amend 
certain  of  the  Exchange's  series  of  rules 
that  govern  the  administration  of  its 
arbitration  foram.  On  August  3, 1990.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change,  which  adds  explanatory  notes 
to  several  fee  provisions  as  weO  as 
makes  technical  and  conforming 
changes  to  several  of  the  other  rales  that 
are  the  subject  of  this  order.  In  general 
the  proposed  rale  change  is  designed  to 
clarify  certain  of  the  Exchange's 
arbitration  procedures  and  improve  the 
efficiency  of  arbitration,  as  well  as 
increase  certain  fees  associated  with 
arbitrations  at  the  Exchange.  The 
Exchange  states  diat  the  proposed  rule 
change  is  based  for  the  most  part  en 
proposals  developed  by  the  Siecurities 
Industry  Conference  on  Arbitration. 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  28000,  May  7, 
1990),  and  by  publication  in  the  Federal 
Re^er  (55  FR  20003,  May  14. 1990).  The 
Commission  received  no  comments  on 
the  proposed  rale  change.  This  order 
approves  the  proposed  rale  change. 

II.  Description  of  tlie  lYoposal 

A.  Proposed  Amendments 

1.  Rule  801:  Simplified  Arbitration;  Rule 
619:  General  Provisions  Governing  Pre- 
Hearing  Proceeding 

The  proposed  amendments  to  rules 
601  and  619  codify  the  practice  of  the 
Exchange  is  appointing  a  public 
arbitrator  to  decide  customer  claims 
under  ten  thousand  dollars  ^O,0(X>.O0) 


'UU.SC.  78s(b)(l)(1988). 
*  17  CFR  24aiSb.4  (tSBO).  ■ 


2.  Rule  612:  Initiation  of  IVooeedings 

The  proposed  amendment  to  Rule  012 
sets  forth  the  elements  required  for 
joinder  and  consolidation  of  actions. 
More  specifically,  the  amendment 
establishes  that  claimants  nay  join  in 
one  action,  if  they  assert  any  right  to 
reliet  whether  jointly,  severally,  or 
arisiitg  out  of  the  same  transaction, 
occurrence  or  series  of  transactions  or 
occurrences,  and  if  any  questions  of  law 
or  fact  common  to  all  these  parties  will 
arise  in  the  action.  AH  persons  may  be 
joined  in  one  action  as  respondents  if 
there  is  asserted  against  them  jointly  or 
severaHy,  any  right  to  relief  arising  out 
of  the  same  transaction,  occurrence,  or 
series  of  transactions  or  occurrences, 
and  if  any  question  of  law  or  fact 
common  to  all  respondents  will  arise  in 
the  action.  A  claimant  or  respondent 
need  not  assert  rights  ta  or  defend 
against  all  the  relief  demanded. 
Judgment  may  be  given  for  one  or  more 
of  the  claimants  according  to  their 
respective  rights  to  relief,  and  against 
one  or  more  respondents  according  to 
their  respective  liabilities. 

Moreover,  in  arbitrations  where  dwre 
are  multiple  claimants,  respondents, 
and/or  third-pwty  respondents,  the 
proposal  authorizes  the  Director  of 
Arbitration  to  determine  prehaiinarily 
whether  such  parties  ^ould  proceed  in 
the  same  or  separate  arbitration.  The 
pn^Mised  rule  change  also  authorizes 
the  Director  of  Arbitration  to  detenntne 
preliminarily  whether  claims  filed 
separately  are  related  and  consolidate 
siKfa  claiins  for  hearing  and  award 
purposes.  Additionally,  further 
determinations  with  respect  to  joining, 
consolidatton,  and  multiple  parties 
under  Rule  612(d)  may  be  made  by  the 
arbitratian  panel,  mtd  are  deemed  final. 

The  Exdunge  believes  that  the 
amendments  to  Rule  612  should  avoid 
confusion  regarding  the  instances  in 
which  actions  may  be  jotned  or 
consolidated  tiy  setting  forth  the 
elements  required  for  joinder  or 
consolidation. 

3.  Rule  613:  Designation  of  Time  and 
Place  for  Heeriog 

The  proposed  amendment  to  rule  613 
clarifies  tiie  authority  of  die  Exchai^  to 
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determine  the  time  and  place  for'  - 
hearings  by  deleting  the  ride's  prefatory 
language,  "[u]nles8  the  law  directs 
otherwise."  The  Exchange  believes  the 
amendment  to  rule  613  should  eliminate 
any  potential  confusion  regarding 
authority  of  the  Exchange  to  set  the  time 
and  place  for  the  initial  hearing,  thus 
promoting  the  efficiency  of  the 
arbitration  process  by  reducing  the 
number  of  adjournment  requests  based 
on  last-minute  requests  for  changes  of 
venu& 

4.  Rule  617:  Adfoumments 

Hie  proposed  amendment  to  nde  617 
increases  the  fee  for  ad)oummenfs  and 
grants  the  arbitrators  express  authority 
to  dismiss  cases  without  prejudice  in  the 
event  of  repeated  adjournments.  The 
Exchange  states  that  there  presently  are 
a  significant  number  of  last-minute 
adjournments  that  waste  arbitrator  time 
and  Exchange  resources — despite 
months  of  notice  for  hearing  dates.  The 
Exchange  believes  the  proposed  rule 
change  should  operate  to  discourage 
adjournments  and  thus  promote  the 
efficiency  and  equity  of  the  arbitration 
process  by  increasing  the  fee  for 
adjournments  and  providing  arbitrators 
with  the  authority  to  dismiss  cases 
without  prejudice  in  instances  of 
repeated  adjournments.  The  Exchange 
intends  to  use  part  of  the  recouped 
adjournment  fees  to  compensate 
a.-bitrators. 

5.  Rule  627:  Awards;  Rule  638:  Failure  to 
i  lonor  Award 

The  proposed  amendment  to  rule  627 
provides  arbitrators  with  express 
authority  to  award  interest  and  with 
discretion  to  determine  the  rate  of 
interest.  It  also  provides  that  awards 
will  bear  interest  from  the  date  of  award 
and  requires  that  awards  be  paid  within 
thirty  (30)  days  of  receipt  Additionally, 
the  adoption  of  new  Rule  638  will 
provide  the  Exchange  with  express 
authority  to  discipHne  its  members  for 
fdilure  to  pay  an  award.  At  present  the 
Exchange  t^lies  upon  its  implicit 
authority  to  take  such  disciplinary 
action  agamst  its  members.  The 
Exchange  believes  the  amendments  to 
rules  627  and  638  should  encourage 
prompt  payment  of  awards  and  increase 
confidence  in  the  arbitration  process  by 
expressly  providing  that  interest  on 
awards  accrues  from  the  date  of  award 
and  empowering  the  Exchange  to 
discipline  its  members  who  fail  to  pay 
awards. 

6,  Ruie'628:  Agreement  to  Arbitrate 

The  proposed  amendment  to  rule  628 
incorporates  by  reference  the  NYSE's 
Arbitration  rules  into  every  agreement 


ta  arbitrate  pursuant  to  the  Constitution 
and  Rules  of  the  Exchange.'  The 
Exchange  believes  the  amendment 
should  operate  to  prevent  the  frustration 
of  the  provisions  of  its  arbitration  rules 
by  a  party's  refusal  to  sign  a  submission 
agreement. 

7.  Rule  629:  Schedule  of  Fees;  Rule  631: 
Schedule  for  Member  Controversies; 
Rule  633:  Filing  Fee  for  Member/Non- 
Member  Controversies 

The  proposed  amendments  to  nde  629 
require  the  parties  to  customer  and 
industry  disputes  to  make  a  hearing 
session  deposit  in  addition  to  the  filing 
fee  and  permits  the  Exchange  to  retain  a 
larger  portion  of  the  deposit  when  a 
case  is  resolved  in  any  manner  other 
than  by  a  hearing.  The  retained  amount 
will  be  used  in  part  to  compensate 
arbitrators  for  time  spent  in  preparation 
for  the  hearing.  Currently,  the  Exchange 
retains  a  fixed  amount  when  a  case  is 
resolved  within  eight  days  of  a 
scheduled  hearing  in  any  manner  other 
than  by  a  hearing,  regardless  of  the 
amount  of  the  claim  or  the  number  of 
claims  and  parties  involved.  The 
proposed  amendments  to  rule  629  also 
delete  the  provision  in  the  rule  that 
permitted  arbitrators  to  assess  multiple 
fees  for  hearing  sessions  based  upon  the 
number  of  parties  [i.e.,  claimant, 
respondent,  and/or  cross-claimant) 
pursuing  claims  in  a  matter.  The 
amendment  limits  hearing  session  fees 
to  a  sin^e  fee  per  hearing  session.  The 
Exchange  believes  these  amendments 
will  promote  the  equitable  nature  of 
arbitration  by  allocating  the  costs  of 
arbitration  among  users  of  the  forum  in 
proportion  to  the  size  and  complexity  of 
the  claim. 

The  proposed  amendments  to  rule  629 
also  provide  a  schedule  of  fees  for  a  pre- 
hearing conference  with  an  arbitrator. 
At  present  the  rules  provide  merely  the 
rate  of  calculation  for  pre-hearing 
conference  fees.  The  Exchange  believes 
the  amendment  to  rule  629  will  eliminate 
uncertainty  regarding  the  fees  for  pre- 
hearing conferences  by  setting  forth  a 
table  of  fees  for  such  conferences  based 
on  the  amount  of  the  claim. 

The  proposed  amendment  to  rule  631 
requires  parties  to  member 
controversies  to  pay  a  filing  fee  in 
addition  to  the  hearing  session  deposit 
and  provides  a  schedule  of  fees  for  a 
pre-hearing  conference  with  an 
arbitrator.  ' 

Finally,  the  Exchange  is  proposing  to 
delete  rule  633.  which  establishes  a 
separate  filing  fee  for  member/non- 
member  controversies.  The  Exchange 


believes  the  deletion  of  rule  633  and  the 
related  amendments  to  rules  629  and  631 
should  eliminate  the  ambiguity 
regarding  classification  of  disputes  by 
setting  forth  three  distinct  categories  of 
claimants:  customer  claimants,  industry 
claimants  against  non-members  and 
member  claimants  against  member 
respondents  ("member/member 
controversies"). 
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B.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  sections 
6(b)  (4)  and  (5)  of  the  Act,*  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  members  of  the  Exchange 
and  issuers  and  other  persons  using  its 
facilities  and  because  it  promotes  just 
and  equitable  principles  of  trade  by 
insuring  that  members  and  member 
organizations  and  the  public  have  an 
impartial  forum  for  the  resolution  of 
their  disputes. 

III.  Discussion  and  Conclusion 

The  Commission  has  considered 
carefully  the  Exchange's  proposed  rule 
change,  and  finds,  for  the  following 
reasons,  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  and,  in  particular,  the 
requirements  of  section  6.*  The 
Commission  finds  the  proposed  rule 
change  should  improve  the  speed  and 
efficiency  of  arbitration,  while  at  the 
same  time  maintaining  the  traditional 
qualities  of  arbitration. 

More  specifically,  the  Commission 
finds  that  the  proposed  amendments  to 
rules  601  and  619,  which  codify  the 
Exchange's  practice  of  appointing  a 
public  arbitrator  to  decide  customer 
claims  under  ten  thousand  dollars  and 
preside  over  pre-hearing  conferences, 
shotdd  increase  customer  confidence 
with  regard  to  the  fairness  of  the 
administration  of  the  arbitration  process 
for  cases  involving  small  claims. 

The  Commission  finds  that  the 
proposed  amendment  to  Rule  612,  which 
sets  forth  the  elements  required  for  the 
joinder  and  consolidation  of  actions  and 
parties,  establishes  sufficiently  clear 
standards  for  the  Director  of  Arbitration 
to  determine  preliminarily,  and  for  the 
arbitration  panel  to  make  a  final       ■ .  ^ ; 
determination,  regarding  whether       =  ?  •' 
related  claims  should  proceed  in  the 
same  or  a  separate  proceeding. 

Moreover,  the  Commission  agrees 
with  the  Exchange  that  the  technical 
amendment  to  rule  613  should  eliminate 


confusion  regcmling  the  Exchange's  < 
authority  to  set  the  time  and  place  for 
the  initial  bearing,  as  well  as  reduce  the 
number  of  adjoiunmeot  requests  based 
on  last-minute  requests  for  changes  of 
venue. 

The  Commission  believes  that  the 
amendment  to  rule  617,  which  grants  the 
arbitrators  express  authority  to  dismiss 
cases  without  prejudice  after  repeated 
adjournments,  should  operate  to 
discourage  adjournments  and  should 
thus  result  in  a  more  efficient  allocation 
of  the  Exchange's  arbitration  resources 
and  a  more  timely  resolution  of  parties' 
disputes.  The  Commission  further 
believes  that  the  amendment  to  rule  617 
that  increases  the  fee  for  adjournments 
provides  for  an  equitable  method  for  the 
retention  of  reasonable  fees  to  recover 
the  costs  associated  with  the 
empanelment  of  the  arbitrators 
foUovtring  repeated  adjournments,  as 
well  as  a  means  to  defray  the 
arbitrators'  compensation. 

The  Commission  agrees  with  the 
Exchange  that  the  amendment  to  rule 
627  and  the  adoption  of  rule  638  should 
encourage  prompt  payment  of  awards 
and  increase  confidence  in  the 
arbitration  process.  The  Commission 
believes  that  it  is  appropriate  to  amend 
rule  627  to  provide  arbitrators  with  the 
express  authority  to  award  interest  and 
with  the  discretion  to  determine  the  rate 
of  interest  in  order  to  more  fully 
compensate  parties  for  economic 
damages  incurred  by  claimants. 
Similarly,  the  Commission  beUeves  that 
the  rule's  provision  that  awards  will 
bear  interest  from  the  date  of  award  and 
the  additional  requirement  that  awards 
be  paid  within  thirty  (30)  days  of  receipt 
should  likewise  ensure  that  parties' 
economic  damages  are  mcM-e  fully,  fairly 
and  prompUy  redressed.  Additionally, 
the  Commission  finds  that  the  adoption 
of  new  rule  638,  which  provides  the 
Exchange  with  express  authority  to 
discipline  its  members  for  failure  to  pay 
an  award,  should  strengthen  the 
Exchange's  enforcement  program  with 
respect  to  arbitration  awards,  and 
should  provide  the  Exchange  with  the 
capacity  to  enforce  compliance  by  its 
members  with  the  rules  of  the  Exchange, 
consistent  with  section  6(b)(1)  of  the 
Act* 

Furthermore,  the  Commission  agrees 
with  the  Exchange  that  the  amendment 
to  rule  628,  whit^  incorporates  by 
reference  the  NYSE's  Arbitration  rules 
into  every  agreement  to  arbitrate 
pursuant  to  the  Constitution  and  rules  of 
the  Exchange,  should  operate  to  prevent 
the  frustration  of  the  provisions  of  its 


iairbitrationt  rules  by  apiarty's  refusid.  to. 
sign  a  submission  agreement.  The   . 
Commission  believes  the  amendment  to 
rule  628  should  raise  customer 
confidence  in  the  arbitration  process  by 
ensuring  that  the  safeguards  provided 
by  the  NYSE's  arbitration  rules  will  be 
incorporated  by  reference  into  every 
agreement  to  arbitrate. 

Finally,  the  Commission  believes  the 
general  restructuring  of  the  Exchange's 
fee  provisions  and  the  proposed  fee 
increases  provide  for  the  equitable 
allocation  of  reasonable  fees  among  ~ 
Exchange  members  and  other  persons 
using  its  facilities.  As  stated  above,  the 
proposed  amendment  to  rule  629 
requires  filing  fees  in  addition  to  the 
hearing  session  deposits,  provides  a 
schedule  of  fees  for  a  pre-hearing 
conference  with  an  arbitrator,  and 
permits  the  Exchange  to  retain  the  filing 
fee  even  when  a  case  is  resolved  in  any 
manner  other  than  by  a  hearing.  The 
Commission  believes  that  rule  629'8 
explicit  fee  structure  should  promote 
certainty  regarding  the  fees  for  pre- 
hearing conferences  through  its 
published  fees.  Likewrise,  the 
Commission  believes  that  the  proposed 
amendment  to  rule  631,  which  requires 
parties  to  member  controversies  to  pay 
a  filing  fee  and  provides  a  schedule  of 
fees  for  a  pre-hearing  conference  with 
an  arbitrator,  provides  for  an  equitable 
schedule  of  a  fee  assessments  against 
Exchange  members.  In  summary,  the 
Commission  believes  that  the 
amendments  to  rule  629  and  631  and  the 
related  deletion  of  rule  633  equitably 
allocate  reasonably  apportioned  fees 
among  the  users  of  the  Exchange's 
arbitration  forum  in  proportion  to  the 
costs  associated  with  the  respective 
parties. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  6  of  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  because  these  rules  will  aid  in 
the  just  resolution  of  disputes  between 
investors  and  broker-dealers,  the 
Commission  concludes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  ^  which 
requires  that  national  securities 
exchanges  have  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and,  in 
general  further  inve^or  protection  and 
the  public  interest  in  the  fair 
administration  of  arbitration 


proeeedlngrconductad  purauaat  to-toofa 
rules.  In  addition,  because  these  rules 
wrill  empowrer  the  Exchange  to  discipline 
members  who  fail  to  pay  awards,  the 
Commission  finds  that  die  proposed  rule 
change  is  consistent  with  section  8(b)(1) 
of  the  Act  which  requires  an  exchange 
to  have  the  capacity  to  enforce 
compliance  by  its  members  with  rules  of 
the  Exchange.'  The  Commission  also 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the 
Act*  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  among 
Exchange  members  and  other  persons 
using  its  facilities. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act**  that  the 
proposed  rule  change  (SR-NY%-80-19) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  10, 1990. 
Maigant  H.  McFarland,  ^ 

Deputy  Secretary. 

[PR  Doc.  90-21919  Filed  9-14-90: 8:45  am] 
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[R«L  No.  IC-17734;  S1 1-5427] 

FG  Seriaa,  Inc.;  Application  for 
Daregistration 

September  10, 1990. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACTION:  Notice  of  AppUcation  for 
Daregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

appucant:  FG  Series,  Inc. 

MELEVAMT  ACT  section:  Section  8(f). 

SUMMAHY  of  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

PIUNO  date:  The  application  on  Form 
N-8F  was  filed  on  July  18, 1990  and 
amended  on  August  31, 1990. 
HEARINO  OR  NOTIFICATION  Of  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p jn.  on 
October  9v  1990  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers.  B  pertificate  of  service. 


^  See  NYSE  rule  837. 


•  15  use  78f  (b)  (4)  and  (5)  (18SB). 
*lSU.S.C78f(19e8). 
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•  15  US.C.  78fl(b)(l)  (1988). 


.7  IS  U.S.C  TSQbXS)  (1988). 
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•l5U.S.C.78fl[b)(l)(1988); 
•  15  U.S.C  78l{bH4)  119881.  - 
">  IS  U.S.C  78^b)(2)X19a8). 
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Hearing  letptttto  should  tUte  th«  natec 
of  Uic  writer's  interest  the  reaaoa  for 
the  request  anct  the  iasMS  coBtested 
Persons  may  request  notificatkn  of  a 
heai^  by  writ^g  to  the  SCs 
Secretary. 

AMMOSO:  Secretary,  SEC  4S0  Fifth 
Street  NW..  Washfaigton.  DC  20549. 
Apirficant  7800  B.  Undon  Aventie,  Swte 
80a  Denver.  CO  80237. 
row  wmiii  wmmmKnom  comner, 
Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2203.  or  Jeremy  N.  Rubenstein, 
Brandi  Oiief.  at  (202)  272-3023  (Division 
of  fatvestraent  Management  Office  of 
Investment  Con^iany  Regulation). 

SUPMCMENTARV  WrOMiATMNK  The 

following  is  a  sonmury  of  the 
application.  The  complete  iq>plication  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch  or  by  contacting  the 
SECs  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Represeatatiaas 

1.  Applicant  is  a  Maryland 
corporation  and  an  open-end  (fiversified 
management  investment  company 
repstered  under  the  Act  which  had  four 
separate  portfolios:  FG  Global  Fixed 
Income  Fund,  FG  Asset  ADocation- 
Conservative  Fund,  FG  Asset 
Allocation-Aggressive  Fund,  and  FG 
Money  Fund.  On  December  22, 1987, 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a]  of  the  Act  Oo  the  same 
date,  applicant  filed  a  registration 
statement  an  Form  H-1  under  the 
Securities  Act  of  1933.  Following  two 
pie-efiective  amendments,  the 

'  registration  statement  was  dedared 
effective  on  ]uly  29. 1988.  Applicant's 
initial  public  offering  commenced 
shortly  thereafter. 

2.  At  a  meeting  held  on  January  17, 
.  19901  applicant's  board  of  directors 

adopted  a  plan  erf  Uqnidation  and 
dissolution  under  vi^ich  all  of 
applicant's  assets  would  be  liquidated, 
all  liabilities  would  be  paid,  and  the 
remaining  assets  would  be  distributed  to 
the  shareholders  of  each  of  applicant's 
four  portfolios.  On  April  12. 199a  at  a 
special  meeting,  the  plan  of  liquidatian 
and  dissfriution  was  approved  by  a 
majority  of  the  shares  of  each  of  the  four 
portfolios.  Accordingly,  on  May  30. 1960. 
applicant  made  a  bqnidating  thstribution 
to  the  shareholders  of  eadi  ei  its 
portfolios.  The  per  share  distributians 
were  as  follows:  FG  Gtobal  Fbied 
Income  Fund,  approximatety  $11 J3  per 
share;  FG  Assest  Allocation- 
Conservative  Fund,  approximately 
$14.36  per  share;  FG  Asset  Allocation- 
Aggressive  Fund,  approxlmatdy  $14.78 


per  share:  and  FG  Money  Fond.  $1.00 
per  shoe. 

3l  ^n^icsnt's  nnaniortixed 
organizatiooal  caqiensas  ei 
appraxlmatdy  $130,504  were  borne  by 
INVESTCO  ThMt  Company,  api^icant's 
investment  adviser.  Appli<»nt's 
liquidation  expenses  of  api»oximately 
$39,356.52  were  paid  by  Figaandal 
Programs.  Inc.  applicant's  principal 
underwriter. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  shardboiders,  assets, 
or  liabilities.  Aj^rficant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding,  i^ppbcant  is  not  presently 
engaged  in.  nor  does  it  |m>pose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  uqp 
of  its  affairs. 

For  the  Coramisaton.  by  the  DhrfsioB  of 
fanrestaaent  Manageadcnt.  mder  delegated 
aatliority. 

Maissrat  H.  Mif ariand. 
Deputy  Secretory. 
[FR  Doc  M-ZUaO  Filed  9-14-90;  8:45  am] 
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DEPARTMEirr  OF  STATE 
[PublcNeticaN0Ll286) 

Advisory  CommlttM  on  Intamational 
Coauounications  and  Information 
PoUqr.  Moating 

The  Department  of  State  annoances 
that  the  Subcommittee  m  Industrialized 
Country  Policy  Issaes  of  die  Advisory 
Committee  on  faitomational 
Communications  and  Information  Policy 
will  hold  an  open  meeting  on  Tbesday, 
October  2, 19ea  in  the  East  Audttorium 
(room  2729)  tfl  ihe  Department  erf  State 
at  10  a.m. 

The  SubctMumittee  provides  advice  to 
the  D^Mrtment  on  ctHnmunicaticms  and 
information  policy  issues  of  concern  to 
industrialized  countries,  and  includes 
advice  (Hi  communicatiais  and 
information  p<rficy  issues  being 
addressed  in  die  Organization  for 
Economic  Co<q>eration  and 
Development  (OECD)  and,  more 
particulariy,  the  OEX^yn  Committee  for 
Information,  Computer  and 
Communications  Policy  (ICCP). 

The  October  2  meethig  will  first  hear  a 
report  on  the  June  11. 1900  meeting  (rf 
the  Joint  Woriung  Group  (CMIT/ICCP) 
on  computor  services,  computerized 
information  services  and  value-added 
network  services,  and  the  June  13-14. 
1900  meeting  of  the  Working  Party  on 
Telecommunication  and  btformation 
Services  Policies  (TISP). 

The  October  2  meeting  will  then  hear 
a  report  on  the  September  24-28  meeting 


of  the  Bjqwrt  Ckonp  on  dm  Boononic 

ImpUcaticma  of  Infocmatiesi  and 

Commnnicatioos  TachiKriogies  (EOT). 
The  BUT  will  consider  at  its  September 
meeting  a  number  of  considtant  papers 
on  the  economic  dimension  of  staikbrds 
setting  in  raformatian  tedmiriogiea. 

The  meetmg  will  then  consider  issaes 
on  die  agenda  of  the  Octoba  8-10 
meeting  of  the  iCCP  Cranmittee.  These 
include  a  forum  inesentation  m 
government  poUdes  and  programs  in 
information  tedmology  In  the  United 
States,  the  Novemba  1990  Special 
Sessimi  ai  the  Committee  on 
Telecommunications  Policies,  and  the 
draft  program  of  a  soninar  on  a  policy 
dialogue  with  Eastern  Enropean 
countries  on  informatiffli  techmrfogy 
devdopmeDta,  to  be  held  in  Vienna  in 
February  1991. 

The  meeting  will  end  with  a 
discnssicm  of  several  issues  related  to  a 
number  of  past  and  continiBng  activities 
of  the  ICCP.  These  indnde  a  draft 
proposal  by  die  Commission  of  the 
Eun^an  Communities  for  a  Council 
Directive  approximating  certain  laws, 
regulations  and  administrative 
provisions  of  die  Member  States 
concerning  the  protecdan  of  individuals 
in  relation  to  the  processing  of  personal 
data,  and  OECD  and  EC  activities 
oonceming  netwOTk  security. 

Members  of  the  general  poUic  may 
attend  the  meeting  and  Join  in  the 
discussion,  sab)ect  to  the  instroctioc»  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
availaUe.  Prior  to  the  meeting,  perscms 
vAo  plm  to  attend  should  so  advice  the 
office  of  Mrs.  Lucy  R  Richards, 
DefMrtment  (rf  State,  Washlngt(Bi.  DC, 
telephone  (202)  e«7-523a  Attendees 
diould  Bse  the  22nd  Street  diplonatic 
entrance  to  the  Department  (rf  State,  and 
jAan  to  reach  the  2i2nd  Street  entrance 
with  sufficient  time  to  be  iMvcessed  into 
the  building,  as  access  to  the  State 
Department  building  is  controlled. 

Dated:  August  3ft  19901 
Bohdan  Bttlawka, 

Executive  Secretary,  Adviamy  CommiUee  on 
International  Cowmunicatioas  and 
Information  Policy. 
[FR  Doc.  90-21875  Filed  9-14-80;  8:45  am) 
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DEPARTMEMT  OF  TRANSPORTATIOM 

Aviation  Procoodings;  Agraamento 
FHad  Ikrtig  ttia  Waak  Endad 
Saptambar7.1990 

The  following  Agreements  were  filed 
widi  the  Department  of  Transportation 
under  the  provisions  of  40  U.&C  412 
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and  414i  Answers  may  be  filed  wldiki  21 
days  of  date  of  filing. 

Docket  Number  47148. 

Date  filed:  September  4. 199a 

Parties:  Members  of  the  International 
Air  Transport  Assodation. 

Subject  Mail  Vote  424  (Fares  between 
Japan  and  Hong  Kong). 

Proposed  Effective  Date:  October  28, 
1990. 

Docket  Number  47155. 

Date  filed:  September  7. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Assodation. 

Subject-  Mid  Atlantic-Europe 
Resolutions  R-1  To  R-39. 

Proposed  Effective  Date:  October  1, 
1990. 

Docket.Number  47156. 

Date  filed:  September  7, 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  USA-Europe  Agreement 

Proposed  Effective  Date:  October  1, 
1990. 

Docket  Number  47157. 

Date  filed:  September  7, 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Composite  Resolution  003w. 

Proposed  Effective  Date:  October  1, 
1990.  1 

Docket  Number  47158. 

Date  filed:  September  7, 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Composite  Resolution  003ww. 

Proposed  Effective  Date:  October  1, 
1990. 

Docket  Number  47159. 

Date  filed:  September  7, 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Composite  Expedited 
Resolutions. 

Proposed  Effective  Date:  October  15, 
1990. 

Phyllis  T.Kaylor, 

Chief  Documentary  Services  Division. 
(FR  Doc.  90-21856  Filed  9-14-90;  8:45  am] 
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Applicatlona  for  Cartiflcatas  of  Public 
Convanianca  and  Nacasalty  and 
Foreign  Air  Carrier  Parmlta  Hied  Under 
Subftart  Q  Diving  the  Week  Ended 
September  7, 1990 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportatidn's   ' 
Procedural  Regulations  (See  14  (311 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 


motion  to  modify  scopis  are  set  f orA 
below  for  each  apjdicatlon.  Following 
ttw  answer  period  DOT  itiay  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  die 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47160. 

Date  filed:  September  7, 1990. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope: 

October  5, 1990. 

Description:  Application  of  Lignes 
Aeriennes  Inter-Quebec  Inc.  d/b/a 
Intair,  pursuant  to  Section  402  of  the  Ad 
and  Subpart  Q  of  the  Regulations 
applies  for  issuance  of  a  foreign  air 
carrier  permit  and  for  charter  authority 
for  flights  from  Canada  to  any  point  or 
points  in  the  United  States. 

Docket  Number  47161. 

Date  filed:  September  7, 1990. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope: 

October  5, 1990. 

Description:  Application  of  Intair,  Inc. 
d/b/a  Intair,  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  of  the 
Regtilations  applies  for  issuance  of  a 
foreign  air  carrier  permit  and  for  charter 
authority  for  flights  from  Canada  to  any 
point  or  points  in  the  United  States. 

Docket  Number  47163. 

Date  filed:  September  7, 1990. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope: 

October  5, 1990. 

Description:  Application  of  LTU 
Lufttransport-Untemehmen  Sud  GmbH. 
&  Co.  Fluggesellschaft,  pursuant  to 
Section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  a  foreign  air 
carrier  permit  for  authority  to  engage  in 
charter  foreign  air  transportation  of 
persons  and  property,  separately  or  in 
combination: 

A.  Between  any  point  or  points  in  the 
Federal  Republic  of  Germany  and  any 
point  or  points  in  the  United  States, 
induding  intermediate  and  beyond 
points; 

B.  Between  a  point  ot  points  in  the 
United  States  and  a  point  or  points  in 
neither  the  Federal  Republic  of  Germany 
nor  the  United  States,  provided  such 
charters  stopover  for  at  least' two 
consecutive  nights  in  the  Federal 
Republic  of  Germany;  and 

C.  Between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
neither  the  Federal  Republic  of  Germany 
nor  the  United  States  which  charters  do 
not  stopover  in  the  Federal  Republic  of 


Gennany  for  at  least  two  censectttive 

nights. 

PhyfflsT.Kaylar. 

Cliief,  Documentary  Services  Division ' 
[FR  Doc  90-21855  FUed  9-14-00: 8:45  am) 


Federal  Aviation  Adnilniatratlon 

Air  Traffic  Procedures  Adviaocy 
Conwilttae  Meeting 

AQOtCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  Meeting. 


r.  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation    . 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  wrill  be 
held  to  review  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures. 

DATES:  The  meeting  will  be  held  from 
October  22.  at  8  a.m.,  through  October 
25, 1990,  at  4:30  p.m. 

ADoness:  The  meeting  will  be  held  in 
the  McCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC 

FOn  RIRTHER  INPORMAHON  CONTACr 

Mr.  Theodore  H.  Davies,  Execnitive 
Director,  ATPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3725. 

SUPPICMENTARV  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  1),  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  October  22,  at  8  a.m.,  through 
October  25, 1990,  at  4:30  p.m.,  in  the 
McCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC.  The 
agenda  for  this  meeting  is  as  follows:  a 
continuation  of  the  Committee's  review 
of  present  air  traffic  control  procedures 
and  practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures.  It  will  also 
include: 

1.  Approval  of  minutes. 

2.  Discuuion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of  location 
and  dales  for  subsequent  meetings. 


P<xl<i«al    HmmA^mr     I    Vnt      R(S      Kin      IIM     /    \K< 
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Altendance  is  open  to  Hnt  interetted 

public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  Usted  above  not  later  than 
October  19, 1990.  The  next  quarterly 
meeting  of  the  FAA  ATPAC  is  planned 
to  be  held  from  January  15  through 
January  18, 1991.  fai  Orlando,  FL  Any 
member  of  the  puUic  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  io  Washington.  DC,  on  September 

mi9ga 

naodon  H.  DaviM. 

Executive  Dinctor.  Air  Tnfftc  PioceAuea 
Advisory  CoauniUee. 

|FR  Doc  90-21850  Filed  9-14-W;  «:45  am) 
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Radio  Technieal  Commission  for 
Aeronautics  (RTCA);  User 
Raqulromanis  for  Futura  Afeport  and 
TarmbMi  Area  CoMMnunleaHon, 
Navigation  and  Scwallanca  Systams; 
Maattng 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  CiMnmittee  Act  (Pub. 
L  92-463. 5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  Eighth  meeting  of 
RTCA  Spedai  Committee  166  on  User 
Requirements  For  Future  Airport  and 
Terminal  Area  Communication. 
Navigation  and  SurveiUance  Systems  to 
be  held  October  1-2. 1990,  in  the  RTCA 
Conference  Room.  One  McFliersmi 
Square.  1425  K  Street.  NW..  Suite  500, 
Wasliingtcm.  DC  20005.  Commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarlcs;  (2)  Approval  of  minutes  of  the 
Seventh  Meeting  Held  on  |uly  9-11. 1900; 
(3)  Discussion  of  Open  Systems 
IntercfHmection  (O^  and  Aenmautical 
Telecommunication  Netwmk  (ATN)  as 
Related  to  Committee  Activity;  (4) 
Report  on  GPS  Tra)ectoty  Data 
Collected  at  Manchester  Airport;  (5) 
Review  of  Edited  Draft  Committee 
Report;  (6)  Reports  by  Committee 
Members  Attenting  the  First  Annnal 
Aviation  System  Capacity  Conference 
Held  September  12-13, 1990;  (7)  Other 
Business;  (8)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Widi  the  approval  of  the  CbainnaB. 
members  itf  the  pobbc  may  present  oral 


statements  at  the  meeting.  Persons 
wishii^  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McMierscm  Square. 
1425  K  Street.  NW.,  Suite  500. 
Washii«ton,  EX:  20005;  (202)  662-4)286. 
Any  member  of  the  public  may  present  a 
writt«i  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  September  5, 

igsa 

Gooffny  R.  Mdilyv^ 

Designated  Officer. 

[FR  Doc  90-21851  Filed  9-14-«0t  8;45  am) 


National  Mglrawy  Traffic  Safety 


[Ooclcet  No.  9»-21-»-Na  1) 

Supreme  Corp.,  Inc^  Receipt  of 
Petition  for  Datarmination  of 
Inconaequential  Noncompiianca 

Supreme  Corporation  of  Goshen. 
Indiana  (Supreme]  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motcn-  Vehicle  Safety  Act  (15 
U.S.C.  1381  etseq.]  for  an  apparent 
noncompliance  with  49  CFR  571.217. 
Federal  Motor  Vehicle  Safety  Standard 
No.  217,  "Bus  Window  Retention  and 
Release,"  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

S5.3.1.  of  Standard  No.  217  specifies 
the  region  where  the  window  release 
medianisms  must  be  located, 
^lecifically.  release  mechanisms  must 
be  located  at  least  five  (5)  inches  above 
the  adjacent  seat  or  at  least  two  (2) 
inches  above  the  armrest  if  any, 
whichever  is  higher.  Supreme 
manufactured  188  buses  which  do  not 
comply  with  S5.3.1.  These  buses  have 
the  release  medianism  located 
approximately  even  with  or  an  inch 
above  the  top  of  the  adjacent  seat 
Supreme  supports  its  petitiim  f(v 
inconaequential  ncmcompliance  with  the 
following: 

(1)  The  location  of  the  release 
mechanism  does  not  affect  motor 
vdnde  safety  since  the  locatimi  oi  the 
rdease  mechanism  i*  only  a  few  indies 
different  than  that  reqoired  in  S5.3.1.  of 
diestandard. 


(2)  The  locatim  of  the  releese 
mechanism  is  readily  noticeelde, 
observable  and  dearly  identified. 

(3)  The  location  of  the  release 
mechanism  is  unobstructed  and  within 
the  easy  readi  and  access  to  the 
occiqiant  of  the  seat  or  othev  in  the  bus. 

(4)  The  location  of  the  release 
mechanism  was  dictated  by  the  size  of 
the  window  which  is  larger  than  those 
installed  in  other  model  truisit  buses 
manufactured  by  Supreme;  the  larger 
size  of  the  windows  would  enable  an 
occupant,  to  more  readily  exit  from  the 
bus  in  an  emergency." 

Interested  persons  are  invited  to 
sulmiit  written  data,  views  and 
arguments  on  the  petition  of  Supreme, 
described  above. 

Comments  should  rtiet  to  the  Dodcet 
Number  and  be  submitted  to:  Docket 
Section,  National  Highway  Ttaffic 
Safety  Administration,  room  5100, 400 
Seventh  Street  SW..  Washington.  DC. 
20590.  It  is  requested,  but  not  required, 
that  six  copies  be  submitted. 

All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  wiU 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  doiied. 
a  Notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authwity 
indicated  below. 

Comment  dosing  date:  Odober  17. 
1990. 

Audwrity:  15  U.S.C  141^  delagation  of 
authority  at  49  CFR  1  JO  and  49  CFR  SOIA. 

Issued  on  September  12. 198a 
Barry  Febice, 

Associate  Administrator  for  Rtdemaking. 
[FR  Doc.  90-21933  Filed  9-14-00;  8:45  am) 
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National  Driver  Raglstar  Advisory 
CoRuntttaa,  PubUcllaating 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Driver  Register  Advisory 
Committee  to  be  hdd  on  September  25, 
and  26, 1990,  in  Lincoh,  Nebraska.  The 
meeting  will  be  held  at  the  Department 
of  Motor  Vehides,  aoi  Cmitennial  Mall, 
S<mdi.  fron  9  a  jn.  to  4:30  pjB.  on 
September  25.  end  from  8:30  am.  to 
noon  on  September  26  in  room  A  oa  the 
lower  leveL  The  NDR  Notice  ai 
Proposed  Rulemaking  (NFRM)  which  is 
related  to  itrocedures  for  States' 
transitiofi  to  the  I¥oUem  Driver  Fainter 


System,  wilt  be  the  princ^nl  topic  of 
discussion. 

The  meeting  is  open  to  the  interested 
public  but  may  be  BmMed  la  alttHdici 
to  space  availafate.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committse  at  any  I 
approval  of  the  Chairpe 
of  the  pub&c  may  praseafk  erak 
statemante  at  t>e  aiastan  AiJitionai 
information  is  tvaifaUe  from  the 
Nation^  Driver  Re^stec;  room  6124, 409 
Seventh  Street  SW.*  Waateiglton.  DC 
20590',  (eKfpbuiie  2OZ/3V-4B09. 

Issued  ia  Waslfti^on.  DC  on  September  10, 
1990. 
aastwKHMEk 
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UNITED  STATES  INFORMATION 
AQENCY 

Unitad  Stataa  Adviaory  Commiaalon 
on  Public  Diplooiaey 

A  meeting  of  the  US.  Adviaory 
CbBimlsabn  on  PkibCc  Dfpkmiacy  wS 
be  hefd  September  18;  1990  m  room  OOEb 
301 4th  Street  SW..  Washington,  DC 
from  10  a.m.  to  12  p.m. 

The  Guiaudssluit  wflf  meet  witfc 
Acting  AssodeCe  Dfreetor  fbr  fiugama 
MicMwt  SclaieiQer  foe  a  uIsbBsnon  or 
pubac  (fiphmeey  in  me  MMBe  East!  vk, 
RidMni  CoRaon^  uirectop.  Voice  or 
America,  ab  nc  coverage  of  c^enfe  in 
thel 


Mr.  Stanley  Silverman,  Comptroller,  for 
a  discussion  of  USIA's  budget 

Please  call  Gloria  Kalamets,  (202)  61ft- 
4408;  tf  yoo  are  interested  in  atlsndfeig 
dm  aM)^iag  since  space  is  limitadaafi 
entnoce  to  (he  bwMingia  < 


Liaison. 

(PR  Doc.  90-21915  Filed  »-14-«ft  MK^ 


briefing  on  the  role  of  the  OfBcaof 
RcaeflfckandMr. 


'■%: 
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AiAii— liMy   mm 


Thii  section  of  the  FEDERAL  REGISTER 
rooteim  notices  01  tnecUnflB  pubHshod 
under  the  "Gowewment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  5S2b(e)(3). 


Notice  of  Change  in  Subject  Matter  of 
^Agency  Meeting 

Pusuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U,S.C  552b(e)(2)). 
notice  is  hereby  given  diat  at  its  open 
meeting  held  at  2.-00  p jn.  on  Tuesday, 
September  11. 1990,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  CC  Hope,  Jr..  Director 
(Appointive),  second  by  Andrew  C. 
Hove,  Jr.,  Vice  Chairman  of  the  Board  of 
Directors,  concurred  in  by  L  William 
Seidman.  Chairman  of  the  Board  of 
Directors  and  T.  Timothy  Ryan,  Jr., 
Director  (Office  of  Thrift  Supervision), 
that  Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter 

Memorandum  and  resolution  re:  Proposed 
amendments  to  part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance."  which  would  establish  the 
criteria  and  standards  the  Corporation  would 
use  in  calculating  the  minimum  leverage 
capital  requirement  and  in  determining 
capital  adequacy. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  eariier 
notice  of  the  change  in  the  subject 
matter  of  the  meetingwas  practible. 

Dated  September  12. 199a 
Federal  Deposit  Insurance  Corporation. 
Robnt  E>  FeloDieii, 
Deputy  Executive  Secretary. 
(FR  Doc  90-21971  Filed  9-13-flO;  10-.23  am] 
I  COOK  STM-et-n 


KOOIAL  DCKMtT  MSURANCe 

COMMMATION 

Notice  of  Changes  in  Subject  Matter  of 

Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the"Govenuient  in 
the  Sunshine  Act"  (5  U.S.C.  552b(eK21), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
September  11, 1990,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  C  C  Hope,  Jr..  Director 
(Appointive),  seconded  by  Andrew  C. 


Hove,  Jr.,  Vice  Chairman  of  the  Board  of 
Directors,  concurred  hi  by  T.  Timothy 
Ryan.  Jr^  Director  (Office  of  Thrift 
Supervision).  Robert  L  Qarke,  Director 
(Comptroller  of  the  Currency),  and  L 
William  Seidman.  Chairman  of  the 
Board  of  Directors,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public  of  recommendations  regarding 
assistance  agreements  with  depository 
institutions. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  5S2b(c)(4)  and  (c)(9)(B). 

Dated:  September  12, 1990. 
Federal  Deposit  Insurance  Corporation. 
RobaH  E.  Feidman, 
Deputy  Executive  Secretary, 
[FR  Doc  90-21972  Filed  9-13-90;  10:23  am] 
MLUNQ  COOK  S714«MI 

PEOERAL  RCSERVE  SYSTEM  BOARO  OF 

OOVERIIOM 

TIME  AND  date:  9:30  a.m.,  Thursday, 

September  20, 1990. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  POR  MORE 
MPORMATKM:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  September  12, 1990 
Jennifac  |.  |ohnson, 
Associate  Secretary  of  the  Boanl 
[FR  Doc.  90-21973  Filed  9-13-90: 10:24  am] 
MLUNO  oooc  Mie-ei-M 

RESOUmON  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
at  3:08  p.m.  on  Tuesday.  September  11, 
1990,  the  Board  of  Directors  of^e 
Resolution  Trust  Corporation  hiet  in 
closed  session  to  consider  matters 
relating  to  the  resolution  of  failed  thrift 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive],  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  Vice 
Chairman  Andrew  C.  Hove,  and 
Director  T.  Timothy  Ryan,  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  ho 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(8),  (c](9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 — 
17th  Street,  NW.,  Washington,  DC. 

Dated:  September  12, 199a 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Ir„ 
Executive  Secretary. 
(FR  Doc.  90-22014  Filed  9-13-00;  2:58  pm] 
BILUNO  COOE  t714-«1-M 

TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1433] 

TIME  AND  DATE:  10  a  jn.  (CDT),      . 
September  19, 1990. 
PLACE:  National  Fertilizer  and 
Environmental  Research  Center    ' 
Auditorium.  Muscle  Shoals.  Alabama. 
STATUS:  Open. 


agenda:  Approval  of  minofet  of  nwet^tg 
held  on  August  15, 1990; 

ACTION  items: 

NewBtoioess 

A— Budget  Olid  Pinandng 

At>  Shorf-term  Bbrrowmg  frem  the    ' 
Treas«ry. 

A2.  tortion  Vk9v^/»eai».  inlian  ol  Tasask. 
Fiscal  Tear  tOOi] 

B—Purdtase  Awards 


United  Coa«Q«i  CsspastiaB  Aak  "'t'""' 
Eqm'pmcnt  Repiir  VaxH  Far  A*.y  TV  A  Power 
Plant  (Negetiatian  KS-9S382BJ1 

B2.  Pureitase  Contnet  wMk  WeaOiihaHir 
Electric  Corporatim  for  Combustian  Turbine 
Renovation  and  Maintenance  at  G^attn 
rnowei  nHH  ^MB^NiSaR  B«~3MBi^^ 

B3.  PBrdiase  Ca/ttknek  wi&  Custodis- 
Cottrell,  faic  forCbiBHBcy  MiaWteliaa  at 
Atten  Bower  Plaal  (Negotiation  GB-TSIMA). 

V  ""  -"T  inTttfilfniliiBupMiiii  !■* 
Construelors.  bio,  for  biilial  Ragfaearing  far 
Flue  Gas  Desulfurization  Ptoject  at 
Cunberlantf  antf  Parafise  Power  I 
(Negotiatim  2S-7905aB> 


•:.^^ 


C—I^wer 

Cl.  Increases  in  Prices  Under  Dispersed 
Power  Price  Schedule— GSPP. 

B—ReaJ  Property  Timaaetionr 

EI.  Sale  of  Permanent  Easement  Affecting 
'2.2  Acres  af  |riMBaai«ilkBf««aarPlaafl 
Property  in  Konaphreys  Cbwity.  Temiesses. 

E2.  Sale  of  Masaaaiala  UaaaMa  Lease 
Affecting  ^proxinate^  63S  Acres  m  the 
Koppers  Caal  Baaanc^  OBBpfaaB  Camty, 
Tennessee. 

E».  Sale  of  Permanent  Easement  Affecting 
Approximately  ai4  Acre  of  Tellic*! 
Shoreknd  u>  Moasae  County,  Tennessee. 

Et  Qpaot  or  Bnmient  AfCnJiiig 
Approximatefjr  l.V  Acres  or  Svaft  rfowfon 
Reservoir  Lantf  dr  SkilfvaM  CaantjK 
Tennessee. 

ES.  Sate  <<  AppnKiulriljF  •!.•  Aoaa  af 
Tms  fteri  RcHfvav  Land  Ol  MoaiK  QsHSy. 

E».  Sate  fas  Iwtasliial  D risiajmeat  af 
Approxintatalip  14A  Acsea  af  Watlft  Bac 
Reserwoi»IaadfaBaaaaCaMly>Te 

E7.  Grant  of  Easamenl  Afiactiny 
Appraximately  MJI  Acres  of  PUwiiclt 
Reservoir  Land  in  Lauder4d»  Csmtty, 
Alabama 


P—Unehesified 

PI.  TVA  Contribution  to  the  TVA 
Retirement  System  for  Fiscal  Year  noi. 

F2.  Filing  of  Condemnation  Cases. 

FX  Supplemant  No.  7  to  Patsooal 
Contract  No.  TV-7«SGaA  witii  RHR 

F«.  Coaarad  Na>  TV-ttDUV  «Miflb  K«lt 

F5.  Caaltact  wilk  AaaoaialarfPMiaa 


Fft.  RacoBHiaadatiana  1 
Thirty-EigMfc  Sslaiy  Paficy  We^nliaaa. 


r  Amr  dftncnsd. 
Manager,  Media  Relations,  or  a  member 

4B  JBV  SHBl  CIHI PBIBSB8  lO  RflBSflflV  BQf 

informatHNi  afaeiM  diis  swrtM^  Cai 
(815)  532-6000^  Knoxville,  Tennessee. 
Informatios  k  ahv  avaikUe  at  TVA's 
Washington  Office  (202}  479-4412. 

Dated:  September  12,  lOM 
William  L^Ostaen.  Jr.. 
Assodate  Genera/  ComtaefaitdAsxiatamt 
Secretary^ 
(FK  Do«.  90-22061  FBBdft-t5-«llMpaft| 


UMI 


Corrections 


TNs  Motion  til  the  FEDERAL  REGISTER 
containa  edMorial  corrections  of  previously 
pul)lnhed  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
correctione  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agericy  prepared 
corrections  are  issued  as  sigrted 
documents  and  appear  in  the  appropriate 
document  categories  etsewftieie  in  the 


DEPARTMEMT  OF  COMMERCE 

BuTMM  of  Export  Administration 

15CFRPart775 

[DodMt  Na  900601-0201] 

EstalMatmtent  of  Import  Cortiflcato/ 
D«Hv«ry  Verification  Procedura  for 
Swadan 

Correction 

In  rule  document  90-20644  beginning 
on  page  35896  in  the  issHe  of  Tuesday, 
September  4, 1990,  make  the  following 
ctwrection: 

On  page  35896,  in  the  first  column, 
beginning  in  the  fourth  line  firom  the 
bottom,  "March  14. 1990."  should  read 
"March  14,  igSl." 


Fedeni  Regiator 

Vol.  55,  No.  180 

Monday,  September  17,  1990 


DEPARTMENT  OF  DEFENSE 

Offica  of  tha  Sacratary 

Privaqf  Act  of  1974;  Systam  of 
Racorda 

Correction 

In  notice  document  90-20458  beginning 
on  page  35448,  in  the  issue  of  Thursday, 
August  30, 1990,  make  the  following 
corrections: 

1.  On  page  35449,  in  the  second 
column,  in  the  fifth  paragraph,  in  the 
next  to  last  line,  "a"  should  read  "the". 

2.  On  the  same  page,  in  the  third 
column,  under  DlSCU>SUllE  TO 
CONSUMER  REPORTINQ  AQENCIES:,  in  the 
third  line,  "system"  was  misspelled. 

BNJJNOCOOE  ISOMM) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFRPart404 
(Ragulallons  No.  4] 
RIN0MO-AO03 

Determining  OtoaUHty  and  Blindneaa; 
Extanaion  of  Exi^ration  Date  for  Adult 
Mental  Disorders  Ustings 

Correction 

In  rule  document  90-20344  beginning 
on  page  35286,  in  the  issue  of  Tuesday, 


August  28, 1990,  make  the  following 
correction: 

Appendix  1  to  Sul)partP   [Conrectedl 

On  page  35287,  in  the  second  column, 
under  Appendix  1  to  Supart  P—  Listing 
of  Impairments,  in  the  second  and  third 
lines,  "August  38, 1991,"  should  read 
"August  28, 1991,". 

BtLUNQ  CODE  1S0M1-D 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Delaware  Water  Gap  National 
Recreational  Area 

Correction 

In  notice  docimient  90-20149 
appearing  on  page  35191  in  the  issue  of 
Tuesday,  August  28. 1990,  make  the 
following  corrections: 

On  page  35191,  in  the  first  column, 
under  SUMMARY  in  the  9th  and  14th 
lines,  the  times  given  should  read  "7 
p.m."  and  "9  a.m.",  respectively. 

BttJJNQ  CODE  1SOM1-0 


A    1- 


.;■%-.'■'    rf. 


Monday 
September  17,  1990 


Part  II 

Department  of 
Education 

Direct  Grant  Programs  and  Fellowship 
Programs;  Notice  inviting  Applications  for 
New  Awards  for  Fiscal  Year  1991 
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DEPARTMEHT  OF  EDUCATION 
Diract  Gnmt  ProgrMiw  and  FeOow^lp 


;  Deiwrtment  of  Education. 

action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1991. 


r:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1991  under  many  of  the 
Department's  direct  grant  and 
fellowship  programs  and  annoimces 
deadline  dates  for  the  transmittal  of 
applications  under  these  programs.  This 
combined  application  notice  contains 
fiscal  and  programmatic  information  for 
potential  ^ppUcants  under  the 
Department's  programs  announced  in 
Ais  issue  of  the  Federal  Register.  This 
notice  also  lists  all  FY  1991  programs 
previously  announced  in  the  Federal 
Register,  as  well  as  FY  1991  programs  to 
be  announced  at  a  later  date. 
DATES:  The  deadline  dates  for 
transmitting  af^lications  under  these 
programs  (except  programs  to  be 
announced  at  a  later  date)  are  listed  in 
Chart  1.  For  prograns  announced  in  this 
issue  of  the  Federal  Re^stCT,  these 
deadline  dates  are  repeated  in  Charts  2 
throu^7. 

For  programs  announced  in  this  issue 
of  the  Fedecal  Re^ster  that  are  subject 
to  Executive  Order  (EO)  12372 
(Inteigovenunental  Review  of  Federal 
Programs),  the  deadline  dates  for  the 
transmittal  of  State  Process 
Recommendations  by  State  Single 
Points  of  Contact  (SPOCs)  and 
comments  by  other  interested  parties 
are  listed  m  Qiafts  2  tfaroogh  7. 

For  programs  announced  in  tfiis  issue 
of  the  F«diand  Re^Mer,  die  diaits  also 
list  the  dates  on  which  applications  will 
be  available. 


;  The  addresses  for  obtaining 
applications  for,  or  further  information 
abowt,  individual  programs  announced 
in  this  issue  of  the  Federal  Register  are 
in  the  respective  announcements  for 
those  programs  following  the 
appropriate  chart  in  Part  D  of  this  notice. 

The  address  for  transmitting 
recommendations  and  comments  under 
intergovernmental  review,  together  with 
the  addresses  of  individual  SPOCs,  is  in 
the  appendix  to  this  notice. 
aupnoKNTARv  mformation:  The 
Secretary  believes  that  placing  as  many 
program  announcements  as  possible  in  a 
sin^  notice  will  assist  potential 
applicants  in  planning  projects  and 
activities.  Further,  this  notice  offers  a 
complete  picture  of  virtually  all  the 
Department's  direct  grant  and 
fellowship  competitions  available  for  FY 


1991.  If  additiaiial  competitions  are 
carried  out  in  FY  1991  because  off  new 
legislation  or  other  events  not  known  at 
this  time,  the  Secretary  will  announce 
those  competitions  in  future  issues  of 
the  Fedwal  Register. 

In  the  Department's  first  combined 
application  notice — ^for  FY  1990 
awards — published  on  September  15. 
1989  (58  FR  38324),  the  Secretary  invited 
comments  on  the  utility  of  the  combined 
notice  to  prospective  applicants  and 
other  parties.  Thirteen  entities,  inclutfing 
State  agencies,  local  educational 
agencies,  institutions  of  higher 
education,  and  other  institutions  and 
organizations  responded  to  this 
invitation.  All  were  favorable  regarding 
the  concept  of  the  combined  notice  and 
asked  that  it  be  continued.  The 
comments  included  a  number  of  helpful 
suggestions  for  improving  the  combined 
notice. 

Organization  of  Notice 

This  notice  is  oiganized  in  two  parts. 

Part  I  lists,  by  principal  program 
offices  of  the  Department,  in  Chart  1  all 
direct  grant  program  annoimcements 
and  certain  fellowship  program 
announcements  for  awards  in  FY  1991. 
The  listing  for  each  principal  office 
includes  three  categories  of  program 
aimouncements:  those  already 
published,  those  published  in  this  issue 
of  the  Federal  Register,  and  those  to  be 
pablished  at  a  later  date.  However,  in 
response  to  public  comments  received 
on  the  Septonber  15, 1989  notice,  die 
programs  are  listed  in  order  of  their 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  irrespective  of  category 
or  dosing  date  for  applications.  The 
listing  for  each  office  contains  the 
following  information: 

•  The  CFDA  number  of  each  fntigram. 

•  The  name  of  that  program. 

•  A  reference  to  the  program 
announcement. 

•  The  deadline  date  for  transmitting 
applications. 

Program  Announcements 

If  the  announcement  for  a  particular 
program  has  already  been  pubUshed,  tiie 
date  of  publication  is  listed,  together 
with  a  reference  to  the  issue  of  the 
Federal  Register  in  which  the 
announcement  appeared.  If  the 
announcement  is  included  in  this 
combined  application  notice,  it  is 
designated  by  the  words  "In  this  issue." 
The  chart  also  identifies  any  program 
announcements  published  elsewhere  in 
this  issue  of  the  Federal  Register.  If  the 
announcement  is  to  be  published  at  a 
later  date,  it  is  designated  by  the 
To  be  announced  (TBA)." 


Application  Deadline  Dates 

All  deadline  dates  announced  in  this 
notice  or  previously  announced  are 
listed  in  Chart  1.  Each  deadline  date 
nmounced  in  this  notice  is  also 
repeated  in  the  appropriate  program 
diart  (Charts  2  through  7).  Any  deadline 
date  to  be  announced  later  is  designated 
by  die  initials  "TBA." 

Part  U  contains  fiscal  and 
programmatic  information  for  all 
programs  annoimced  in  this  notice. 

Each  principal  program  office  is 
assigned  a  separate  diart  as  follows: 

Chart  2 — Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Chart  9— Office  of  Educational 
Researdi  and  Improvement. 

Chart  4— Office  of  Elementary  and 
Secondary  Education. 

Chart  5 — Office  of  Postsecondary 
Education. 

Chart  6— Office  of  Special  Education 
and  Rehabilitative  Services. 

Chart  7— Office  of  Vocational  and 
Adult  Education. 

Each  of  the  charts  contains  the 
following  information: 

•  The  CFDA  number  and  the  name  of 
each  affected  program. 

•  The  date  of  availability  of 
applications. 

•  The  deadline  date  for  transmitting 
applications. 

•  For  any  program  subject  to  the 
reqairements  of  EO  12372  and  the 
regulations  in  34  CFR  part  79,  the 
d^dline  date  for  transmitting  comments 
under  intergovernmental  review. 

•  The  estimated  range  of  awards. 

•  Hie  estimated  average  size  of 
awards. 

•  The  estimated  number  of  awards. 
Following  the  chart  for  each  principal 

program  office  are  additional  details  for 
each  affected  program,  including — 

•  A  brief  statement  of  the  purpose  of 
the  program: 

•  A  list  of  regulations  applicable  to 
the  program: 

•  Information  regarding  priorities,  if 
any: 

•  Siqqdemental  information,  if 
necessary,  regarding  selection  criteria  or 
odier  matters: 

•  The  project  period  in  months; 

•  The  name,  address,  and  telephone 
munber  of  the  person  or  office  at  the 
Department  to  contact  for  applications 
or  information:  and 

•  A  citation  of  the  statutory  or  other 
legal  authority  for  the  program. 

These  announcements  also  specify  if  a 
pray  am  is  affected  by  a  notice  of 
ptiorities.  either  previously  published  or 
published  elsewhere  in  this  issue  of  the 
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Federal  Register,  and  inform  readers 
where  that  notice  may  be  found. 

Programs  To  Be  Announced  at  a  Future 
Date 

It  is  the  Secretary's  goal  to  announce 
as  many  programs  as  possible  by  the 
date  of  publication  of  the  combined 
application  notice  each  year.  However, 
for  FY  1991  a  number  of  programs  will 
be  governed  by  new  regulations  or 
funding  priorities.  Some  of  these 


programs  may  also  be  affected  by 
legislation  currently  pending  in  the 
Congress  and  may  require  regulations  if 
that  legislation  is  enacted. 

Since  it  is  the  Secretary's  general 
policy  not  to  announce  programs  on  the 
basis  of  proposed  regulations  or  funding 
priorities,  the  qombined  application 
notice  references  some  of  these 
programs  as  'To  be  announced." 
Prt^am  announcements  for  these 
programs  will  be  published  when  final 


regulations  or  priorities  are  completed. 
Programs  expected  to  be  affected  by 
new  regulations  or  funding  priorities  are 
maiiced  in  Chart  1  with  an  asterisk  (*) 
following  the  abbreviation  "TBA."  For 
further  information  regarding  many  of 
these  programs,  readers  are  referred  to 
the  following  notices  of  proposed 
rulemaking  and  notices  of  proposed 
funding  priorities  that  have  been 
published  in  the  Federal  Ra^stan 


Rehabilitation  Services  Administration  Combined  Notice  of  Proposed  Funding  Priorities  for  Fiscal  Year  1991.  ............. 

Office  of  Special  Education  and  Rehabilitative  Services  Proposed  Funding  Priorities — Fiscal  Year  1991 

Cooperative  Demonstration  Program  (Building  Trades) — Notice  of  Proposed  Priorities  for  Fiscal  Year  1991  .........„.._..... 

Fund  for  the  Improvement  and  Refonn  of  Schools  and  Teaching  (FIRST)— Dwight  D.  Eisenhower  National 

Mathematics  and  Science  Education  Program. 
Notice  of  Proposed  Funding  Priorities  for  the  National  Institute  on  Disability  and  Rehabilitation  Research  for  Fiscal    55  FR  27786  (7/5/90) 

Years  1991-1992. 

Drug-Free  Schools  and  Communities  Program — ^Notice  of  Proposed  Rulemalung .......................................... 

Projects  With  Industry— Notice  of  Proposed  Funding  Priorities  for  Fiscal  Years  1901  and  1992 


In  this  issue 
55  FR  3114S  (7/31/90) 
55  FR  24198  (6/14/90) 
55  FR  31003  (7/31/90) 


55  FR  33616  (8/16/90) 
55  FR  21506  (5/24/90) 


uniu 


Available  Fi 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1991  appropriation  for  the 
Department  of  Education.  However,  the 
Department  is  publishing  this  notice  in 
order  to  give  potential  appHcants 
adequate  time  to  prepare  applications. 
Estimates  of  the  amount  of  funds 
available  for  these  programs  are  based 
in  part  on  the  President's  1991  budget 
request  and  in  part  on  the  level  of 
funding  available  for  fiscal  year  1990. 
THE  DEPARTMENT  OF  EDUCATION 
IS  NOT  BOUND  BY  ANY  OF  THE 
ESTIMATES  IN  THIS  NOTICE. 

Applicability  of  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988 

A  number  of  programs  covered  by  this 
combined  application  notice  and  listed 
in  Chart  1  provide  that  a  grant, 
fellowship,  traineeship,  or  other 
monetary  benefit  may  be  awarded  to  an 
individual.  This  award  may  be  made  to 
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the  individual  either  directly  by  the 
Department  or  by  a  grantee  that 
receives  Federal  funds  for  the  purpose 
of  providing,  for  example,  fellowships, 
traineeships,  or  other  awards  to 
individuals. 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-890:  21  U.S.C. 
853g)  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drug  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction. 

This  denial  applies  whether  the 
Federal  benefit  is  provided  to  the 
individual  directly  by  the  Department  or 
is  provided  through  a  grant,  fellowship. 

Parti 


traineeship.  or  other  award  made 
available  with  Federal  funds  by  a 
grantee  institution. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"list  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

Intergovernmental  Review  of  Federal 
Programs 

Certain  programs  in  this  notice  are 
subject  to  the  requirements  of  EO  12372 
and  the  regulations  in  34  CFR  part  79. 
These  programs  are  identified  in  Charts 
2  throti^  7  with  a  date  in  the  column 
headed  "Deadline  for  Intergovernmental 
Review."  For  further  information,  an 
applicant  under  a  program  subject  to  the 
Executive  order — and  other  parties 
interested  in  that  program— are  directed 
to  the  appendix  to  this  notice. 


Chart  1.— List  of  Program  Announcements 


Name  of  program 


Program  announcemsfit 


Apptestion 


Offloa  of  BMngual  Education  and  Mkwrily 


Affairs 


84.003A_ 
84.003E.. 
84.003Q.. 
84.003J... 
84.003L.. 
84.003Q.. 
e4.003R.. 
84.003T.. 
84.003V.. 


TransHional  BWngusI  Education 

ft  i         I'l  I  I    A  I,       III      *'  l^i^i^^     ■  .*  ■        ■  . 

sipqcMf  AIIUIIWUV0  Nwiucnonci 

Actdsmic  CxcoRsnca  Program ., 

Faniy  English  Ularacy  Piogram  ~~. 
Spadil  Populations  Program ..»»..... 
siala  Educationsi  Agency  Progrsm. 
EducatiorMil  rwionml  Training 
FaMMnNp. Program 
8hart*Tirm  Trsining  Program 


In  this  issue. 
In  this  Issue. 

mih 


In  this  iiMM .»»..»»..««.«.. 
7/12/90  (56  FR  28671).. 

m  INS  issue 

In  Ws  Issue — 

In  ns  Imim  ».«**.».^.*^».«. 


7/12/90  (56  FR  28671).. 


12/7/90 
12/7/JBO 

11/21/90 
1/30/91 

10/12/90 
1/18/91 
1/30/91 

12/14/90 

10/12/90 
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Pwtt-Cominued 
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Png/tn  wnounoMMnt 


a  II  iiBii  ■Hum 

nppKnon 


OMMOfl 


LMmy  ^ognms 


84.0388. 
84.038A. 
84.081A- 


84.187A- 
84.1^A- 


Ubmy  Gflffscf  TisMnQ  PN)fnfii"^f8owsNp  w 
Ubwy  RwMKh  Mid  Osnonttraiion  ftogren. 


3lPOTQffMflinQ  RCMVCh  UbfWy  noiOUi'C6B  PfOOfBflluM 


Ubwy  SwvtoM  Id  Indtan  Trtws  and  llwwsiian  Nattvss  Preywn— 

Baiic  Grams. 
Liitvy  SantoM  to  htdtan  Tribes  and  Hmwalan  Natives  Prognnv— 

Special  Proiacls  Grants. 

Ubwy  Utora^  f^0Qrain.»»..-.....~».. ......».......».«.„»..»,.».„..»..... 

OoSaQS  Ubrafy  TacbnolOQy  and  OooparaNion  Grants  f^uyi  am »...«.» 


7/13/90  (5SFR  28888). 


7/13/90  (56  FR  28888). 
7/13/90  (56  FR  28868). 


7/13/90  (55  FR  28888).. 

7/13/90  (56  FR  28868).. 

7/13/90  (56  FR  28868).. 
7/13/90  (55  FR  28808).. 


10/10/90 
2/4/91 

10/29/90; 
12/3/90 
10/2/90 

4/2/91 

11/9/90 
1/14/91 


fiutd  kw  010  kfiptovtnwnt  tnti  RBioffn  of  Schooit  tntt  Tttuhlng  i^tRST^ 


84.1« 
84.211A.- 

84.211B~ 
64.212A... 

84.215 

84^SA.„ 

84.2158  _ 

84.21 5C.- 

-84.2150. 


NaNonil  Program  tor  Mathematics  and  Sdanoe  Educaflon 

FIRS  I  ^-Schools  and  Teachers  Program:  Other  Scboots  and 

Taadtara  Piojotts. 
flUI    OlIiuoIi  and Teachera Progrant  SchooMjsval  Pujecli ~. 

rnns>i -^^sn^racnooi  rannersn^  riuipein ............... 

Secretary's  Fund  for  hwwwalion  in  Education  (FIE): 
FIE^rmovation  In  Education  Program, 


FIE— ^omfMehensiwe  School  Health  Education  Program . 

FIE—Techriology  Educattan  Program .^» 

tnaauction  f^ogram.. 


To  IM  announced  (TBA)* . 
To  be  arwwunced  (TBA) ... 


To  be  announced  (TBA)  ~ 
To  be  announced  (TBA) ... 

To  be  anrwunced  (TBA)  i- 

In  this  issue 

In  Ms  issue 


To  bo  announced  (TB^* . 


TBA 
TBA 

TBA 
TBA 

TBA 

12/17/90 

1/14/01 

TBA 


Offiba  o/ /taaaancft 


84.117E. 
84.117Q- 
84.117H- 


Grai«  F¥ognm-r«ld-lnit)ated  Studtos. 

and  Deiwlopment  Centers 

naaaarch  (Srant  Program.. 


In  Ma  lesue . .. 

3/8/90  (55  FR  8878) 

To  be  announood  (TBA)* 


2/6/91 

6/15/90 

TBA 


PtVfffWnW  fOt  th9  fnififO¥BfttOftt  of  Pt9C^C0 


84J08A- 
MJ23Mf(. 
84.232A. 


Naaonai  unusKin  nemorK  nogram— uevenper  Demonaasior 

Proiects. 

Naianil    Oifuaion    NetMork    Program— Oisaeminalion    rVocess 
^   *    ' 

rrOieCVS. 

National  Difluaion  Netvvork  Program— Private  School  FadMor 
Pniect. 

JavMsGinadMd  Talented  Students  Education  Progrm 

Frturationil  Partnerships  Program 

MM-Career  Teacher  Tralr<ng  Program...........-......_ ___„_.___. 


In  Ma  iasue.. 


Inthislasua. 

In* 


To  be  announced  (TBA)* . 
To  be  announced  (TBA). 
9/7/90  (55  FR  37132) 


4/10/81 

6/10/91 

6/10/91 

TBA 

TBA 

11/30/90 


OMeeaf 


84.004C..~. 

84.061A_L 
e4.061C„ 

84.0610 

84.061E.. 

84.062A.. 
84:072A.. 
84.087A_ 
64.123A_ 
84.144A- 
84.16SA- 
84.184A- 

84.1848.. 

64.190A. 
84J01A. 
84.207A. 

84.214A.. 
84J33A. 


of  Pubic  Educatiorv-Stale  Educational  Agency 


niiifaiuiial  Servioee  for  Indm  CIMren, 

riwvm,  rmc  vn  iwiuwraDon  Kroiecis  lor  mcMn  CiUMpmi 

Planning,  PM.  and  Demonstration  Projects  tor  Indten  Children 

\rWX  rrOieCIS). 

Planning,  Plol.  and  Demonstration  Protects  for  Indnn  Children 

(Demonstration  Proiects). 
Educational  Services  for  Indnn  Adults  ...u. 
Indtan  Controled  Schools— Enrichment  Proiscls. 


Education  Program.. 

Chaptsri  Mgram Education Coortfnation Program 

Magnet  Schools  Assistance  Program . .._..„__ ~_............ 

Drug-Free  Schooia  and  Communl8ee  ftogram— Demonstration 

Grants  to  mslitutions  of  Hqher  Educaioa 
Drui^^rse  Schools  and  Communities  Program— Federal  Activities 

Grants  Programs. 
Christa  McAuMfe  Fellowship  Program 
Sdtool  Dropout  OemonaSaSon 


unjg-Frae  Schools   and  Commurvaea~~Educational   Psraonnal 
Training  (sranls. 

Migrant  Education  Even  Start  Program 

Dn»Frae  Schools  and  Communiliae    Cmorgnncy  Grants 


In  this 


In  this  issue. 
In  IMS  issue. 

In  this  Msue. 


In  this  issue. 

In  this  issue. 
In  this  issue .. 


To  be  announoed  (TBA) . 

In  IMS  Issue «. 


To  be  announced  (TBA)*  „ 

To  be  anrxxmced  (TBA) 

To  be  announced  (TBA)*  .„ 

To  be  anrxMinced  (TBA)* ... 


In  this  issue. 

To  be  announced  (TBA)* . 

To  be  announced  (TBA)*  ...a. 


in  tNa  isaue — 

To  be  amwunoed  (TBA)* . 


11/14/90 

11/30/90 
11/30/90 

11/30/90 

11/30/90 

11/30/90 
11/30/90 
TBA 
11/23/90 
TBA 
TBA 
TBA 

TBA 

12/21/90 
TBA 
TBA 

3/29/91 
TBA 


OMceal 


84A1SA- 
84U>16A- 


Maional  Reaource  Camera  and  FeUowahipe- 


Undsrgradueto  imemational  Sbidies  and  (=oreign  Language  fto- 


8/20/90  (55  FR  33940). 
7/30/90  (55  FR  30962).. 


11/16/90 
11/5/90 
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64X>17A.. 
84i>19A.. 
84.e21A.. 
e4.022A.. 
84iniA.. 
844910.. 
84.0aiH.. 


84.042A.. 
844044A. 
84.047A.. 
84.06SA.. 
84.065B.. 
84.055C. 
84U)550.. 

S4J0MA.. 
94M4B.. 

644040. 
84.097A. 
64.120A.. 


64.1208 
84.1S3A 
e4.170A 
84.200-. 
84202A 
84.204A 
84.21 9A 


Name  ot  prayaiw 


IntemMional  Reeaarch  and  Studtoa. 
FuMghl  Haya-Faoully  Raaeetch  Abtoad. 
FuftMlght  Hay»-Group  Proiecls  Abroad. 


Fufc^  Haya-Ooctoral  DIsaertalton  Reaaarch  Abroad . 
Strengthening  Insttultons  Program. 


Endowmam  Chalange  Gram  Progtam . 


Strenglhening  Instiiuiona  Program  and  Diilowmam  Chtaangi 

Gmm  Rrogram-Oaeignelioo  as  an  Elglria  Inatitulion  lor  FiSGal 

Year  1991  (under  84.031A  «id  84.031G). 

StudM  Support  Seraices . ■    - 

TeiemSewch.. 

Upwaid  Bound-Math/Scienoe  Cenlere.. 
Cooperative  Education  Program-Administra8on  F¥alacto. 
Cooparaiive  Education  Program— DemonsSation  Profacts. 
Cooperative  Education  Program— Research  Prataela. 


Cooperative  Education  Program-Training  and  Reaouroa  Center 

ProiBcts. 

Educational  Opportunity  Centen.. _ 

PaWda  Roberts  Hants  Fellowships  Program-Qraduato  and  Pro- 

fesaional  Study  Fellowahipe. 
Patricia  Roberts  Hama  Fellowships-Public  Service  FaaoMh^—. 

Law  School  CMcai  Experience  Program : . 

Minorty  Science  knprovemem  Program    Institulionai.  Coopara- 

Hva.  and  Design  Proiects. 

Minority  Science  Improvemem  Program— SpecM  Protects 

Business  end  Intemalional  Education  Program 

Jacob  IC  Javits  Fetows  Program 


Gradbate  Assistance  in  Arses  ot  National  Need 
Minority  Participation  In  Graduato  Education 


School,  Co8aga.  and  University  Pwtnsrshipa  Piogrwn. 
StudsM  LNsracy  Corps  Prograni. 


Tobeennoiinoed(TBA). 
8/13/90  (66  FR  3296^.. 
8/16/90  (56  FR  33664. 
8/13/00  (66  FR  32954). 
TohaawMwcadfTBAt. 
InMsi 


6/27/80  (B6FR  28240). 


To  be  announoad  (TBA)* . 
To  be  announced  (TBA)* . 
To  be  announoed  (TBA)* . 
Inl 

ln( 

In  Mai 
In  this  Issue. 


In  this  issue. 


To  be  announoed  (TBA)* . 


To  be  announoad  (TBA)  _.>__ 

In  tliis  Issue ;f 

8/6/00  (66  FR  81874) 


8/6/90  (66  FR  31674).. 

7/30/90  (56  FR  30062). 

kitti 


6/23/90  (56  FR  34656).. 
8/3/90  (56  FR  31740)... 
In  this  Issue 


9/12/90  (66  FR  37506)- 


TBA 

10/29m> 

10/22/W 

10/26/90 

TBA 

6/11/91 

6/27/90 


TBA 
TBA 
TBA 
12/21/90 
12/21/90 
1Sm/90 
12/21/90 

11/27/90 
TBA 

TBA 

1/16/91 

2/1/91 

K»/&/90 

11/8/90 

2/1/91 

19/19/90 
8/14/90 
6/17/91 
11/8/90 


Fiunmor»miapiwtmantafPotlmoondKy£duetliOfHFIPSE) 


84.1 16A.. 
84.1168.. 
64.1ieF„ 
64.1 16G.. 

64.183A. 

M.t838- 


84.1830 
84.1830 

a4.ia3E 
64.183F 


CompfBhensive  Program  (Praappication^  _„ 
CompislMnsive  Program  (Appicalione).. 


mnowailw  PTOiaels  «or  Sludem  ConimiiriNy  Senfce 

Fund  for  die  Improvenwiil  of  Posisecondwy  Educatton-Pradt- 

•oner  Scholara  (fnvHaaonal  Prtority:  Lectun  Series). 
Onjg  Prevention  Programs  in  Higher  Education- Instaution-WMe 

Program. 
Drug  Prevention  Programs  In  Higher  Education-Special  Focua 

Program  Competition:  National  Collage  Sludem  Orgarrizationtf 


Dnig  Prevention  Programe  in  Higher  Education-Special  Focus 

ProgramCompeliliorK  Approaches  to  AceountaMMy  in  Prevan- 
'  tion  Programi 
Dug  Prevertion  Programe  m  Higher  Educaliorv-Spedal  Focua 

Program   Competition:    SpecMc   Approechee    to    PreveMton 

Proiacts  (bwilalional  Priority:  Higher  Education  Conaortia  (or 

Onig  Prevenlior^ 
Drug  Prevention  Programs  In  Hgher  Education-Analysis  arid 

Diasemination  Program  CompeMiona:  Oisasminadon  ol  Suo- 

oessM  Inslitution-Wlde  Protects. 
Dnjg  Prewsntion  Programs  In  Higher  Education— Analyala  and 

Oiaeamination  Proyam  CompeMons:  Analysis  of  Institutton- 

wmv  rTO|BCi!S. 


6/29/90  (66  FR  35339).. 
8/29/90  (66  FR  36330). 
To  be  announced  (TBA). 

In  thia  issue — . 


In  81 
Inthisiaaue. 


7/25/90  (55  FR  30263).. 


InOiialaaua. 


In  this  issue. 


10/16/90 

8/1/91 

TBA 

8/1/91 

1/22/91 

2/27/91 


10/26/90 
2/21/91 

1/14/91 
1/14/91 


84423A.. 
84.0238.. 

Mxaac.. 

64.023N.. 

Mseao.. 

64423U. 

84.0248.. 
84.0240.. 
84.024P.. 
84424R.. 
84.0e4T. 

84JI2eA.. 
64.0268.. 
844e6L. 


OfNce  Of  SpecM  EdueaOoR  as 

O/flct  of  SfiteU  Bduoatkmnognnm 


9fnes  ufvw  tTOfftmn^.^^^^ 
Sludeftl-tnttiated  Research. 
rMKHiMeieo  neeearcn 


Unproving  Learning  Through  Home/School  Collaboration 

Mliai  Career  Awarda _ 

Improving  8«e  netantien  ol  Speciel  Education  Teechera 

Esamiaing  High  School  Curricula  and  the  Demends  on  Personnel 
Educating  Students  with  Disabmies. 

Nondnded  Model  Demonetration  Projecto 

Outreach  Projects... 

Modal  tnseivioe  Training  Pro^acia 


Eariy  Childhood  Research  mstHuto    SubstMice  Abuse 

Early  Childhood  Reseeich  Inslitole-SenAce  Implementslion  and 

Capacity  lor  ProMidtog  Early  imervenlion  Services. 
Qosed^^apioned  Sports  Programs 
Descriptive  Video. 


Ctosad-Captioned  Local  artd  Regional  Programadng. 


To  be  announced  (TBA)* . 
6/1/90  (55  FR  31340). 
8/1/90  (56  FR  31340). 
To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 
To  be  announoed  (TBA)* . 
To  be  anrnunoed  (TBA)* . 

Tobe  announoed  (TBA)* . 
To  be  announced  (TBA)* . 
To  be  enneunced  (TBA)* . 
To  be  announoed  (TBA)* . 
To  be  announced  (TBA)* . 

To  be  announoad  (TBA)* . 
Tobe  announoed  (TBA)* . 
To  be  ennounoed  (TBA)* . 


TBA 
1/28/91 
10/19/90 
TBA 
TBA 
TBA 
TBA 

TBA 
TBA 
TBA 
TBA 
TBA 

TBA 
TBA 
TBA 
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Pert  I— Continued 


CRMNa 


Mi»6R... 
B4.028A... 
84.0298^1 

M.0290.. 
84.029F„. 
04.O29H... 

M.029K... 
S4.029M. 
84.078C.. 

84.0668.. 

84.066D- 

84.066F.. 

84.066L.. 

64.0660.. 

84.0e6U.. 

84.1S6K.. 

64.156P.. 

64.1580.. 
84.1  S6A.. 
84.150F.. 

84.180M. 

84.180N.. 
84.160R.. 


Nmm  ct  progmn 


Special  nmaroh.  DMatopnwnl  and  EvahjaHon  Proieci* 

Regional  neaouree  and  Fadarai  Canlan — 

Praparaiion  ol  Paraonnai  tor  Caiaara  in  Special  Education  and 

Early  bMaivanlion. 
Praparalion  of  Ljaadarship  Parsonnal..— .«....-....«...-.....—«."«..««.-«•.. 

PraparaUon  o(  Ratatad  Qarvicoa  Paraonnai 

Crania  to  Stale  Education  Agandea  and  Inatituliona  et  Higher 

Education. 
Special  Praiacta 


Parent  Training  and  Intormation  Centers. 

Cveer  Placement  Opportunities  tor  Students  tfntth  Disabiitiee  in 

Poatsecoixlaiy  ftogra(na> 
Synipoaiun>-CNklren  and  Youth  with  Severe  Disabilities:  Eftodive 

CorTMnumcation. 
Innovationa  tor  Educating  Children  with  Severe  Oisat)ilitiee  In 

General  Education  SetUngs. 
Innovationa  tor  Educating  Children  with  Oeaf-Blindness  in  General 

Education  Sellings. 
UtSzalion  at  Beat  Educational  Practices  tor  Students  with  Deef- 


Sympoeium  on  Provision  ol  Educational  and  Related  Services  to 

Children  and  Youth  witti  Deaf-BNndness. 
Utttzation  o(  Best  Educational  Practicee  tor  Students  rwiih  Severe 

OieabiWes. 
Demonstration  Proiects  to  MemHy  and  Teach  SlUNs  Necessary  tor 

aen-DeiuiUMMnon. 
Reseerch  Proiects  on  the  TranaHion  of  Special  Populations  to 

Integrated  Poetsecondary  Environments. 

MuHhOsMd  Outreach  Projects _ 

State  Agency/Federal  Evahialion  Sludtos  Projects 

State  Agency/Federal  Evaluation  Studtos  Projects— feastoiMy 

Sludtos  of  Impact  and  Effectiveness. 
Center  to  Advance  the  OuaMy  of  Technology.  Medte,  and  Materi- 
als tor  Providtog  Special  Education  and  Related  Services  to 

Children  wUh  DisabiMies. 
Center  to  Advance  the  Use  of  Technology,  Meda,  and  Materials 

in  Specialty  Designed  Insuuction  for  Children  with  Disabilities. 
Educatfarwl  Iwplicaliona  of  Using  AasisUve  Tecltnology..~~.._.......«.. 


Program  anTOuncement 


To  be  announced  (TEA)* . 
To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 


7/13/90  (55  PR  26874).... 
To  be  announced  (TBA)*. 
7/13/90  (55  FR  28674)..„ 


7/13/90  (55  FR  28874).-.. 

7/13/90  (55  FR  28874) 

To  be  annoonced  (TBA)* .. 

To  be  announced  (TBA)*  „ 

To  be  announced  (TBA)*  . 

To  be  announced  (TBA)* ., 

To  be  announced  (TBA)* .. 

To  be  announced  (TBA)* .. 

To  be  announced  (TBA)* . 

To  be  aiwiounced  (TBA)* . 

To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 
To  be  anrwurtced  (TBA)* . 
To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 


National  ktslilule  on  Osabmy  ana  RehabmtaUon  Research 


84.133A.. 
84.133B.. 
64.133C.. 
64.1330.. 
e4.133E.. 
84.133F.. 
64.1330- 
84.133P.. 
84.224A.. 


84.. 


Reseerch  and  Demonstration  Projects - 

Refwbilitation  Research  and  Training  Centers 

Innovation  Grants _ 

luKMneoge  WBiorrsnaKon  ano  uwzaiiun........ 

Refiabiitation  Engineering  Centers ....—..-.-.. 

FeHowships „........_— ....... 

Field-lniliated  Reseerch 

Research  Trair«ing  GrafTts 

State  Grants  Program  for  Tedmology-Reiated  Assistance  for  todi- 

viduals  with  Disabilities. 
Training  and  Pubic  Awareness - — 


To  be  announced  (TBAf . 
To  be  announced  (TBA)* . 

8/1/90  (55  FR  31318) 

To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 
6/1/90  (55  FR  31318)  >. . . 
8/1/90  (55  FR  31318)'... 
8/1/90  (55  FR  31318)'... 
8/23/90  (55  FR  34605).... 


To  be  announced  (TBA)* . 


RehaUKtaton  Senicea  Adminislralion 


84.128A.. 


84.128G.. 

84.126H.. 

64.129  ■- 
B4.129B.. 
84.12gfr.. 
84.129V.. 
84.132 


84.177A.. 
84.234... 
64.234A.. 
84.2348.. 
84.234C.. 
84.2340.. 
84.234E.. 
84.234F.. 
84.234Q. 


Special  Projects  and  Demonstratiors  lor  Providtog  Vocational 
RehabiMation  Services  to  Individuals  with  Severe  Hartdicaps— 
Supported  Employment 

Vocational  Rehabittalion  Service  Projects  Program  for  Migratory 
AgricuHural  and  Seasoral  Farmworkers  with  Handicaps. 

Vocational  f^efwbilitation  Service  Projects  for  American  Indians 


nenaoNnaBon  Long- 1  arm  iramsig. - «... . — ....... 

RefMbiHtation  Long-Term  Training    RofiBtoiilatlon  Counseling., 

Experimental  and  Innovative  Trainirtg 

State  Vocational  RehabiMation  Unit  Irt-Sarvice  Training ... 

CerHers  for  IndeperKlent  Livir>g .....»..„.„.. 


Independent  Uving  Senices  for  Older  Blind  Individuals . 

Projects  with  Industiy  (PWI) 

PWI— National  Projects 

PWI— (.ocal  Projects.. 

PWI— State/MuRi-State  Projects.. 


PWt— IndusHy-Based  Trrining . 
PWV-Young  Adutts.. 

PWI— Rural  Projects 

PWI— Older  Disabled  Worliers.. 


7/3/90  (55  FR  27489) 

To  be  anrwunced  (TBA)* 
To  be  annourvMd  (TBA)* 


In  tiiis  issue . 
to  thisisaue. 
In  tttis  Issue. 
to  ttiis  issue. 
In  ttw  issue. 

In  this  issue. 


To  be  announced 
To  be  armounced 
To  be  anrounced 
To  tie  anrK>ur«ced 
To  be  announced 
To  be  anrxMnced 
To  be  armounced 


(TBA)*. 
(TBA)*. 
(TBA)*. 
(TBA)*. 
(TBA)*. 
(TBA)*. 
(TBA)*. 


»  M    ■     ■  ..  -     - 

Appacamn 


TBA 
TBA 
TBA 

10/9/90 

TBA 

3/12/91 

10/9/90 

10/9/90 

TBA 

TBA 

TBA 

TBA 

TBA 

TBA 

TBA 

TBA 

TBA 

TBA 
TBA 
TBA 

TBA 

TBA 
TBA 


TBA 

TBA 

4/12/91 

TBA 

TBA 

12/14/90 

10/15/90 

9/14/90 

12/14/90 

TBA 


9/14/90 


TBA 

TBA 

11/30/90 

2/12/91 

3/15/91 

6/5/91 

3/28/91  and 

4/26/91 

11/30/90 

TBA 
TBA 
TBA 
TBA 
TBA 
TBA 
TBA 


CFDANa 


84.23SA.. 


84.2358.. 


Part  I'-Continued 


Name  of  program 


Special  Projects  and  Dewonatralions  tor  Providing  Rehabilitation 
Services  to  Individuals  with  Severe  Kandicapa— Specific  Learrv 
m%  Diiabiisi. 

Special  Projects  and  Demonstrations  for  Providing  RehabMatton 
S4rvioea  to  IndMduals  wWi  Severe  Handk»«)s-U)no-Tami 


Piogran 


To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 


TBA 


Offloaef 


84.077 

84i)69 . 

84.101A 

84.1010-.. 
84.1«2__„ 
84.193 

64.196 

84.199C...- 


BSnQHil  Vocational  Traviing  Program 

BSnQuitf  Vocational  Inaauctor  TraMng  Pi^gtiwii      ,    , 
Inrun  Vocaeonal  Educaflon  Pwy** 

Voofcwal&tocatlon  Program  tor  Hawaiian  Nativas 

Adw  EdUca8on  for  the  Homalaas— .„—. . , 

Demonstration  Centen  tor  the  ITelraiiiny  of  Dislocated  WOrtters 


Naltonal  Wiorhplaoe  Uleracy  Program.- 

CooparaBv*  Demonstration  FVcgram  (Building  Trades) . 


4/t6>W>  (S5  FR  14182).. 
4/18/90  (55  FR  14K2). 
3/23/90  (56  FR  10908). 

to  this  issue 


3/28/90  (56  FR  11430).. 
4/16/90  (55'FR  14182).. 

.  4/17/90  (55  FR  14382). 
To  be  announced  (TBA)* 


•/4/fO 

8/4/90 
7/16/90 

S/3/»1 
6/1S/90 

9/e/90 

7/13/«0 
TBA 


■See.  also,  separate  oorMcHon  noloa  to  Ma  iaaua  of  the  Federal  Kagistar. 
Paitn  "< 


The  following  Charts  2  throu^  7 
dontain  fiscal  ^id  programatic 


information  about  each  of  the  programs 
announced  in  this  notice.  Each  chart  is 
followed  by  additional  information 


regarding  these  programs. 


Chart  2.— Office  of  Bhjnguai.  Education  and  Minority  Ijuhguages  Affairs 


CfOA  Na  and  name 


ifmiwna^af  mmguai  ciwcanon  r^ogram . 
SpecMl  ANemalive  Insfeuetional  Program. 
Acadsraic  Eaalenoe  Prograni- 


64.003A 
84.003E 

84.003G 

84.003J    Family  EngWtUteracyProgrMn. 

84.0030   Slate  Eitoatlonal  Agency  Program 

644I03R   cAJcatltiMf  Psraomial  Trairring  ^ogram- 
84.003T 


Applcaliona 


9/28/90 
9/26/90 
9/26/90 
9/26/90 
9/26/90 
9/2S/90 
9/26/90 


AppRcafton 


12/7/90 
12/7/00 

11/21/90 
1/30/01 
1/16/91 
t/30/91 

12/14/90 


Daadlirw  tor 


2/5/91 

2/6/91 
1/22/91 

4/1/91 
3/19/91 

4/1/91 
N/A 


S7S.O0tMOO/)0O 

$75,000-A)0,000 

$150,000-200,000 

$100^)00-175,000 

N/A 

$7S4)0O-2004XX) 

82,O0O-154X»  (per 


J_ 


$164,000 

$164,000 
$175,000 
$147,000 
$7SJ)00 
$151/)00 
$10,000  ipm 


nunov  of 


7*. 
36. 

4. 
19. 

3. 
36. 


too 


84.003A    l^ansHiaaal  Biliiigiial 
Educstfcm  Prayam 

Purpose  of  Program:  To  provide  grants 
to  local  educational  agencies  (LEAs) 
and  institutions  of  higher  education 
applying  jointly  with  one  or  more  LEAs 
to  establish,  operate,  or  improve 
programs  of  transitional  bilingual 
education  for  limited  English  proficient 
(LEP)  childrea 

'  Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75. 77. 79, 80, 81. 82, 85, 
and  86;  and  (b)  The  regulations  for  diis 
program  in  34  CFR  parts  500  and  501. 

Priorities:  Hie  Secretary  is 
particularly  interested  in  applicatioDs 
that  meet  one  or  both  of  the  following 
invitational  priorities: 

(1)  Projects  that  would  fociis  on 
inaproviag  the  adiievement  of  LEP 


'  students  in  mathematics  and  science. 

(2)  Supplementary  summer  school 
programs  that  otherwise  woold  not  be 
available  for  LEP  students. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  dees  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Seoetary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501  Jl.  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  501.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
l^  programs  for  limited  English 


proHcient  persons  (34  CFR 
501.32(aHl))— 4  points. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  pn^iosed  program  (34 
CFR  501.32(a)(2))--4  points. 

(3)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throu^out  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))-3  poinU. 

(4)  The  number  and  proportion  of 
children  horn  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
5m.32(aK4))— 4  points. 

Project  Period:  38  months. 

For  Applications  m- Information 
Contact  Luis  A.  Catarineau,  U.S. 
Department  of  Education.  4(X)  Maryland 
Avenue  SW.,  rtMm  5615.  Switzer 
Building.  Washington.  DC  20202-6641. 
Telephone.  (202)  732-6701. 

Program  Authority:  20  U.S£. 
3291{a)(l}. 
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MJ03E    Spedal  Alternative 
Instiuctioaal  Ptognm 

Purpose  of  Program:  To  provide  grants 
to  local  educational  agencies  (LEAs) 
and  institutions  of  hi^er  education 
applying  jointly  with  one  or  more  LEAs 
to  establish,  operate,  or  improve  special 
alternative  instructional  programs  for 
limited  English  proflcient  (LEP)  children. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80.  81,  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  501. 

Priorities:  The  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  both  of  the  following 
invitational  priorities: 

(1)  Projects  that  would  focus  on 
improving  the  achievement  of  LEP 
students  in  mathematics  and  science. 

(2)  Supplementary  summer  school 
programs  that  otherwise  would  not  be 
available  for  LEP  students. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501.31,  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  S01.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(l)>— 4  points. 

(2)  The  relative  need  of  the  particidar 
LEA  or  LEAs  for  the  proposed  program 
(34  CFR  501.32(a)(2))— 4  points. 

(3)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 4  points. 

In  addition  to  the  15  points  distributed 
among  the  factors  listed  in  34  CFR 
501.32(a),  the  program  regulations  in  34 
CFR  501.33(b)  provide  that  the  Secretary 
may  distribute  5  additional  points 
among  the  factors  listed  in  34  CFR 
501.33(a).  For  this  competition  the 
Secretary  distributes  the  5  additional 
points  as  follows: 


(1)  The  administrative  impracticability 
of  establishing  a  bilingual  education 
program  due  to  the  presence  of  a  small 
number  of  students  of  a  particular 
native  language  (34  CFR  S01.33(a)(l))— 2 
points. 

(2)  The  unavailability  of  personnel 
qualified  to  provide  bilingual 
instructional  services  (34  CFR 
501.33(a)(2))— 2  points. 

(3)  The  presence  of  a  small  number  of 
LBP  students  in  the  LEA's  schools  and 
the  LEA's  inability  to  obtain  native 
language  teachers  because  of  isolation 
or  regional  location  (34  CFR 
501.33(a)(3))— 1  point. 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact-  Robert  M.  Trifiletti,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5617.  Switzer 
Building,  Washington.  DC  20202-6641. 
Telephone:  (202)  732-5701. 

Program  Authority:  20  U.S.C. 
3291(a)(3). 

84iM3G    Academic  Excellence  Program 

Purpose  of  Program:  To  provide  grants 
to  local  educational  agencies, 
institutions  of  higher  education,  and 
private  nonprofit  organizations  to 
disseminate  effective  bilingual 
education  practices  for  limited  En^ish 
proficient  (LEP)  students. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80.  81,  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  524. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  524.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  524.31,  the 
program  regulations  in  34  CFR  524.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  524.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  pro-ams  for  limited  English 
proficient  persons  (34  CFR 
524.32(a)(l)(i)>-6  points. 

(2)  The  need  to  provide  funding 
according  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
524.32(a)(l)(ii))— 8  points. 

(3)  The  relative  numbers  of  children 
fiom  low-income  families  lilcely  to  be 
benefited  by  the  project  (34  CFR 
524.32(a)(2)}— 1  point. 

Project  Period:  36  months. 
For  Applications  or  Information 
Contact-  Dr.  Mary  T.  Mahony.  U.S. 


Department  of  Education,  ¥J0  Maryland 
Avenue.  SW.,  room  5620,  Switzer 
Building.  Washington,  DC  20202-6642. 
Telephone:  (202)  732-S722. 

Program  Authority:  20  U.S,C. 
3291(a)(4). 

44.003J    Family  English  literacy 
Program 

Purpose  of  Program:  To  provide  grants 
to  local  educational  agencies, 
institutions  of  higher  education,  and 
private  nonprofit  organizations  to 
establish,  operate,  and  improve  family* 
&iglish  literacy  programs  for  limited 
English  proficient  (LEP)  persons  and 
their  families. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  525. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  525.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  525.31,  the 
program  regulations  in  34  CFR  525.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  525.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: . 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
525.32(a)(1))— 6  points. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR    * 
525.32(a)(2))— 6  points. 

(3)  The  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  525.32(a)(3))— 2  points. 

(4)  The  relative  numbers  of  children 
from  low-income  families  sought  to  be 
benefited  by  the  program  (34  CFR 
525.32(a)(4)}— 1  point. 

iVo/ec/ ftr/od,- 36  months. 

For  Applications  or  Information 
Contact  Dr.  Mary  T.  Mahony,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  5620,  Switzer 
BuilcUng.  Washington,  DC  20202-6642^ 
Telephone:  (202)  732-5722. 

Program  Authority:  20  V.S.C 
3291(a)(5). 

84JW3Q    State  Educational  Agency 
Program 

Purpose  of  Program:  To  provide  grants 
to  State  educational  agencies  to  collect 
aggregate,  analyze,  and  publish  data  on 


limited  English  proficient  persons  and  to 
improve  the  effectiveness  of  bilingual 
education  programs. 

Applicable  Regulations:  [a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75. 77, 79, 80, 81,  82, 85.  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  548. 

Project  Period:  12  or  36  months. 

For  Applications  or  Information 
Contact-  Luis  A.  Catarineau,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5615,  Switzer 
Building,  Washmgton.  DC  20202-6641. 
Telephone:  (202)  732-5701. 

Program  Authority:  20  U.S.C  3302. 

844W3R    Educational  Personnel 
Training  Program 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  to 
meet  the  needs  for  additional  or  better 
trained  educational  personnel  for 
programs  for  limited  English  proficient 
persons. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74, 75.  77. 79, 81,  82, 85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  561. 

Priorities:  The  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities: 

(1)  Projects  that  would  provide 
certification-oriented  training  to  prepare 
teachers  of  mathematics,  science,  or 
early  childhood  education  to  participate 
in  programs  for  limited  English 
pioficient  (LEP)  children. 

(2)  Projects  that  would  provide 
certification-  ai^d  degree-oriented 


training  to  prepare  teacher  aides  to 
participate  as  teachers  in  programs  for 
LEP  children. 

(3)  Projects  that  would  provide 
certification-oriented  training  conducted 
in  collaboration  with  local  educational 
agencies  (LEAs)  to  prepare  LEA 
educational  personnel  to  participate  in 
programs  for  LEP  children. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  561.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  561.31,  the 
program  regulations  in  34  CFR  561.32(b) 
provide  that  the  Secretary  distributes  10 
additional  points  among  the  factors 
listed  in  34  CFR  561.32(a).  For  this 
competition  the  Secretary  distributes  the 
10  additional  points  as  follows: 

(1)  Job  placement  and  development 
(34  CFR  561.32(a)(1))— 1  point. 

(2)  Evidence  of  prior  participant's 
success  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  project  (34  CFR  5ei.32(a)(2))— 1 
point. 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in  34 
CFR  561.31  (d)  and  (f)  (34  CFR 
561.32(a)(3))— 8  poinU. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Cynthia  ].  Ryan,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5622,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  732-5722. 


Program  Authority:  20  U.S.C 
3321(a)(1). 

84.003T    Fellowship  Program 

Purpose  of  Program:  To  provide 
financial  assistance,  through  approved 
institutions  of  higher  education,  to  full- 
time  students  pursuing  a  graduate 
degree  in  areas  related  to  programs  for 
limited  English  proficient  persons. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.51  and  parts  81,  82,  85,  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  500  and  562. 

Priority:  The  Secretary  is  particulariy 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Applications  proposing  programs  of 
study  that  would  lead  to  a  doctoral 
degree. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  that  do  not  meet  this 
invitational  priority. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Joyce  M.  Brown,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5630,  Switzer 
Building,  Washington.  DC  20202-6642. 
Telephone:  (202)  732-^727  or  5729. 

Note:  Only  institutions  of  higher  education 
(IHEs)  are  eligible  to  apply  to  the  Department 
for  participation  in  the  Fellowship  Program. 
Individuals  wishing  to  obtain  fellowships 
must  submit  fellowship  applications  to  an 
IHE  approved  by  the  Department  for 
participation  in  the  program. 

Program  Authority:  20  U.S.C  3323. 
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•  School 


84Jn5B 

Health  Education  Program 

Purpose  of  Program:  To  encourage  the 
provision  of  comprehensive  school 
health  education  for  elementary  and 
secondary  stodents  through  assistance 
to  Slate  edocatkmal  agencies,  local 
educational  agencies,  institntions  of 
higher  education,  private  schools,  and 
other  pobtic  and  private  agencies, 
organiaatiom,  and  institutions. 

Applicable  Regulations:  {B)'Tiie  . 
Education  Department  General 
Adminislrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79. 80,  81,  82,  85, 
and  88;  and  (b)  The  regulations  for 
Student  Rigiits  in  Research, 
Experimental  Programs,  and  Testing  in 
34  CFR  part  ga 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities. 

(a)  Applications  that  propose  (1) 
strategiies  for  disseminating  successful 
comprehensive  school  health  education 
models,  or  (2)  projects  that  would 
provide  technical  assistance  to  State 
and  local  educational  agencies 
interested  in  implonenting  these 
models. 

(b)  Applications  Diat  propose  projects 
to  provide — for  teachers  and 
administrators  in  elementary  and 
secondary  schools — in-service  training 
related  to  the  improvement  of  and 
implementation  of  a  comprehensive 
school  health  education  program, 
including  training  concerning  personal 
health  and  fitness,  nutrition,  prevention 
of  chronic  diseases,  and  accident 
prevention  and  safety. 

Witiiki  these  priorities  the  Secretary 
is  particularly  interested  in  projects 
involving  parents  in  the  planning  and 
implementation  of  comprehensive  health 
education  programs. 

The  Secretary  encourages  applicants 
to  include  evaluation  components  to 
assess  the  impact  of  die  project 
activities  on  both  school  practices  and 
students.  The  Secretary  particularly 
encourages  evaluation  plans  that  would 
lead  to  approval  by  the  Department  of 
Education's  Program  Effectiveness  Panel 
and  to  subsequent  dissemination 
through  the  National  Diffusion  Networic. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  In  evaiuatmg 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  EDGAR.  34  CFR 
75.210. 


The  rc^ulatioQa  in  34  CFR  75.210(c) 
provide  that  tlie  Secretary  may  award 
up  to  100  points  for  the  selection  criteria, 
including  a  reserved  15  points.  For  this 
coqipetition  the  Secretary  distributes  the 
15  piHnts  as  follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Five  points  are  added  to 
this  criterion  for  a  possible  total  of  20 
points. 

Evaluation  plan  (34  CFR  75.210(b)(8)). 
Ten  points  are  added  to  this  criterion  for 
a  possible  total  of  15  points. 

Project  Period  Up  to  36  months. 

For  Applications  or  Information 
Contact  Dr.  Allen  A.  Schmieder.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW..  room  522. 
Washington.  DC  20206-5524.  Telephone: 
(202)  357-6496  (as  of  OcL  26. 1990:  (202) 
219-1496). 

Program  Authority:  20  U.S.C  3151. 
3155. 

84.2150  FIE    Teduology  Ediicatiao 


Purpose  of  Program:  To  provide 
assistance  to  State  educational 
agencies,  local  educational  agencies, 
institutions  of  hi^er  education,  private 
schools,  and  other  public  and  private 
agencies,  organizations,  and  institutions 
to  develop  materials  for  educational 
television  and  radio  programming,  and 
programs  that  use  telecommunications 
and  video  resources  for  the  instruction 
of  students  in  public  and  private 
elementary  and  secondary  schools  and 
for  related  teacher  training  programs  for 
teachers  in  pubUc  and  private 
elementary  and  secondary  schools. 
Telecommunications  means  the  fiill 
range  of  technologies  that  can  be  used 
for  educational  instruction. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75, 77. 79.  80. 61,  82.  85. 
andaa 

Invitational  Priority:  Tbe  Secretary  is 
particolarly  interested  in  applications 
that  meet  the  following  invitational 
priority: 

Applications  for  projects  that  would 
demonstrate  iimovative  uses  of 
technologies  in  educational 
instruction — ^indading  edocational 
television,  closed  circuit  television 
systems,  cable  television,  radio 
broadcasts,  and  video  and  aadio  discs 
and  tapes — in  ways  that  strengthen  the 
school  curriculum,  particularly  in  critical 
subject  matter  areas,  especially 
maUiematics.  science,  reading,  and 
foreign  languages.  The  Secretary 
encourages  projects  that  would  include 
strong  evaluation  components  to 
document  program  effectiveness  and 
outcome. 


Within  this  invitational  priority  the 
Secretary  is  partiadariy  interested  in— 

(a)  Projects  that  would  substantiatty 
expand  the  use  of  edocational 
technology  in  eieoientary  and  secondary 
instruction: 

(b)  l^c^ects  that  would  show  potential 
tor  increasing  tiie  educational 
attdinment  of  students;  and 

(c)  Pn^ts  that  would  invdve 
parents  working  cooperatively  with 
teachers  and  sdiools. 

However,  under  34  CFR  75.105(c)(1)  ah 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  ofter 
applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 

program,  the  Secretary  uses  the 

selection  criteria  in  EDGAR.  34  CFR 
75.210. 

The  regulations  in  34  CFR  75.210(c) 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection  criteria, 
including  a  reserved  15  points.  For  this 
competition,  the  Secretary  distributes 
the  15  points  as  follows: 

Evaluation  plan  (34  CFR  75.210(b)(6)). 
Fifteen  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

Project  Period  Up  to  36  months. 

For  Applications  or  information 
Contact:  Dr.  Allen  A.  Schmieder,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue  NW..  room  522. 
Washington.  DC  20206-5524.  Telephone 
(202)  357-6496  (as  of  Oct  26. 1990c  (202) 
219-1496). 

Program  Authority:  20  U.S.C  3151. 
3153. 

84.117E    Educational  Research  Grant 
Program-^eld-Initiated  Studies 

Ptapose  of  Program:  To  support  field- 
initiated  studies  designed  to  advance 
educational  theory  and  practice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  700. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  700.22. 

The  program  regulations  in  34  CFR 
70a20(bK2)  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  inchufing  a  reserved 
25  points.  For  tliis  coanpetition  the 
Secretary  distributes  the  25  points  as 
f(rflows: 

Significance  (34  CFR  700.22(f)).  Fifteen 
points  are  added  to  this  criterion  for  a 
possible  total  of  30  points. 


Technical  soundness  (34  CFR 
700.22(g)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  25  points. 

Project  Period:  Up  to  18  months. 

For  Applications  or  Information 
Contact-  Delores  Monroe,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  620, 
Washington.  DC  20208-5646.  Telephone: 
(202)  357-6223  (as  of  Oct.  26, 1990:  (202) 
219-2223). 

Program  Authority:  20  U.S.C.  1221e. 

84.073A    National  Diffusion  Network- 
Developer  Demonstrator  Projects 

Purpose  of  Program:  To  provide  grants 
to  disseminate  to  new  sites  nationwide, 
exemplary  education  programs  that 
have  been  previously  approved  by  the 
Department  of  Education's  Program 
Effectiveness  Panel. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  hi 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82.  85, 
and  86;  (b)  The  regulations  for  Student 
Rights  in  Research.  Experimental 
Programs,  and  Testing  in  34  CFR  part  98; 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parU  785  and  786. 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  786.3(b).  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priorities: 

Applications  proposing  projects  in 
mathematics  or  higher  mathematics  at 
the  secondary  level,  science  at  the 


secondary  level,  or  history.  The 
Secretary  intends  to  reserve  $335,000  to 
fund  applications  that  meet  this  priority. 
The  Secretary  may  adjust  this  amount  if 
the  Secretary  does  not  receive  sufficient 
high-quality  applications  addressing 
these  priorities  to  use  the  funds 
reserved.  The  Secretary  uses  the 
remainder  of  the  funds  to  support 
applications  in  any  order  subject  areas 
listed  in  34  CFR  786.3(b). 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact  Ms.  Carolyn  S.  Lee,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue  NW.,  room  510, 
Washington,  DC  20208-5645.  Telephone: 
(202)  357-6134  (as  of  Oct.  26, 1990:  (202) 
219-2134). 

Program  Authority:  20  U.S.C.  2962. 

84.073E    National  Diffusion  Network- 
Dissemination  Process  Projects 

Purpose  of  Program:  To  provide  grants 
to  disseminate  to  new  sites  nationwide, 
information,  instructional  materials,  and 
services  concerning  specific  content 
areas,  bodies  of  research,  or  fields  of 
professional  development  that  have 
been  previously  approved  by  the 
Department  of  Education's  Program 
Effectiveness  Panel. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Admhiistrative  Regulations  (EDGAR)  m 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82,  85 
and  86;  (b)  The  regulations  for  Student 
Rights  in  Research.  Experimental 


Programs,  and  Testing  in  34  CFR  part  98; 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parts  785  and  787  and  34  CFR 
786.3. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact  Mrs.  Linda  Jones.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  510, 
Washington,  DC  20208-5645.  Telephone: 
(202)  357-6134  (as  of  Oct.  26, 1990:  (202) 
219-2134). 

Program  Authority:  20  U.S.C.  2962. 

844)73F    National  Diffusion  Network- 
Private  School  Facilitator  Project 

Purpose  of  Program:  To  provide  a 
grant  to  disseminate  exemplary 
education  programs  to  private  schools 
nationwide. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82,  85. 
and  86;  (b)  The  regulations  for  Student 
Rights  in  Research,  Experimental 
Programs,  and  Testing  in  34  CFR  part  98; 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parts  785  and  789. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact  Dr.  Thomas  Wikstrom,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  510, 
Washington,  DC  20208-5645.  Telephone: 
(202)  357-6134  (as  of  Oct  26. 1990:  (202) 
219-2134. 

Program  Authority:  20  U.S.C  2962. 
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3/29/91 


OeedNnefor 

irtiergovem- 

mental 


1/14/91 
1/29/91 

1/29/91 

1/29/91 

1/29/91 
1/29/91 
1/29.91 
1/22/91 
N/A 
5/26/91 


Estimated  range 
of  awards 


$71,650-737.110 
34,482-450,000 

89,69v-1 78(868 

64.060-157,512 

26,715-186,014 
50,824-250,225 
95.704-306,297 
10.000-500.000 
16,650-33.300 
85.000-210.000 


Estimated 
average 
size  of 


$270,000 
218,000 

115.000 

130,000 

130,000 
197.000 
170,000 
105,000 
28,760 
200,000 


Ertmaled 
numlMr  of 


S3 

10 


2 

11 

6 

36 

70 

4 


844I04C    Desegregation  of  Public 
Education— Stale  Educational  Agency 
Desegregation  Program 

Purpose  of  Program:  To  provide 
technical  assistance  and  training,  at  the 
request  of  school  boards  and  other 
responsible  governmental  agencies,  ia 


issues  related  to  race.  sex.  and  national 
origin  desegregation  of  public  schools. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81.  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  270  and  271. 


Project  Period  Up  to  three  years 
beginning  July  1, 1991. 

For  Applications  or  Information 
Contact  Sylvia  L  Wright  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2059,  Washington, 
DC  20202-6439.  Telephone:  (202)  401- 
0358. 
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ne^vmAuthonty:42V&C.  2000c- 
2000O-2.2000O-S. 

MJnA    BdiiGatkiiMl  ScrvioM  for 
Indtaii  CWMwn  ^ 

Purpose  of  Program:  (1)  To  provide 
grants  to  State  and  local  educJeitional 
agencies  and  todian  tribes, 
organizations,  and  institutions  for 
educational  services  for  Indian  childrtai; 
and  (2)  to  provide  grants  to  consortia  of 
Indan  tribes  or  Indian  organizations, 
local  educatioaal  agandes.  and 
institatlona  of  lus^  education  for 
prognos  to  MM.  wage  indiaa  students 
to  acquiia  a  U^Mer  edncatioo  and  to 
reduce  ^  >n^*<««"'^  of  dit^pouts  among 
bufian  elemantary  and  seomdary  school 
students. 

AppUcabk  Regulations:  (a)  The 
EducatioB  Departnent  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75.  77. 79.  aa  81, 82. 85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  250  and  253. 

Project  Period  l^  to  30  montha 

For  AppKcntiona  or  Information 
Contact  Elsie  Jenifer,  U^  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  2166.  Washington.  DC  20202- 
6335.  Telephone:  (202)  401-1918. 

Proffom  Authority:  2S  US.C  2821  (a), 
(c). 

84J61C    PboiiBg,  not.  and 

I  fto^ects  fos  Indian 
{ Fiujeits) 

Purpose  of  Program:  To  provide  grants 
to  State  and  local  educational  agencies, 
Indian  tribes,  organizations,  and 
institutions,  and  federally-supported 
elementary  and  secondary  schools  for 
Indian  cbildren  for  projects  designed  to 
plan  effective  educational  approaches 
for.Indian  children. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77, 79,  80.  81.  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program'  in  34  CFR  i>arts  250  and  254. 

Inject  Period:  Up  to  12  months. 

For  Applications  or  Information 
Contact  Gcofge  Williams,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  2166.  Washington. 
DC  20202-6335.  Telephone:  (202)  401- 
1943. 

Program  Authority:  25  U.S.C.  2621 
(a)(1).  (b). 

84J61D    Planning.  Pilok.  and 
Demoostialiao  Projects  for  Indan 
CUldien  (Pllol  Pra|acts) 

Purpose  of  Program:  To  provide  grants 
to  State  and  local  educational  agencies, 
Indian  tribes,  organizations,  and 
institutions,  and  federally-supported 
elementary  and  secondary  schools  for 


Indian  chikhren  for  projects  designed  to 
test  dK  efoctiveoess  of  edocatimial 
aivroaGhes  for  bkbaa  cbikfaen. 

Applicable  RegalatioaM:  (a)  The 
EdiKatton  Department  G«ieral 
Adminiatiative  RegulatioBS  (EDGAR)  in 
34  CFR  parte  7^  75. 77, 79. 80. 61. 82. 85. 
and  86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  parte  250  and  254. 

Prefect  Period-  Up  to  36  montha. 

For  Applications  or  Laformatioa 
Contact  George  VOlliams,  Department 
of  Educattm,  400  Maryland  Avenue, 
SW..  room  2166,  Washington.  DC  20202- 
6335.  Telephone:  (202)  401-1943. 

Program  Authority:  25  U.S£.  2B21 
(a)(1).  (b). 

StJtlB    Planning.  Pilot,  aikl 
Demonstradon  Projecte  for  IndiaB 
Children  (D— wnstrslinn  Pwjecte) 

Puipoee  cfProgrtm:  To  provide  ^ants 
to  State  and  local  edacational  agencies, 
Indian  tribes,  organizations,  and 
institutions,  and  federally-supported 
elementary  and  secondary  schools  for 
Indian  diiLiren  fior  projecte  designed  to 
demonstrate  effective  educatiooal 
activities  for  Indian  children. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parte  74.  75^  77,  79, 80, 81,  82, 85. 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parte  250  and  254. 

Project  Period  Up  to  36  months. 

For  Applications  or  Information 
Contact  George  V^HBiams.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  2166.  Washington. 
DC  20202-6335.  Telephone:  (202)  401- 
1943. 

Program  Authority:  25  U.S.a  2621 
(aXl).(b). 

MJ62A    Educational  Services  for 
Indian  Adulto 

Purpose  of  Program:  To  provide  grants 
to  Indian  tribes,  Indian  organizations, 
and  Indian  institutions  for  educational 
service  projects  designed  to  improve 
educational  opportunities  for  Indian 
adults. 

Applicable  Regulatioas:  (a)  The 
Education  Department  General 
Admimstrative  Regulations  (HXIAR)  in 
34  CFR  parte  74.  75. 77,  79.  80, 81,  82,  and 
85;  and  (b)  the  regulations  for  thu 
program  in  34  CFR  parts  250  and  257. 

Invitational  Priority.  The  Secretary  is 
particularly  interested  in  applications 
that  meet  die  following  invitational 
priority: 

Projecte  that  would  address  the 
special  educational  needs  pf  Indian 
adulte  who  reside  in  rural  or  isolated 
areas  wheve  adidi  edacational  services 
are  not  available  in  sitfficient  quanti^ 
or  quality  or  both. 


However,  under  34  CFR  75.106(cKl)  an 
app&cation  that  meete  dds  invitational 
prtotity  does  not  receiva  competitive  or 
absolute  preference  over  other 
applicatiaaa. 

Project  Period.  Up  to  96  months. 

For  Applications  or  Information 
Co/itoc^  George  Wiffiams.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  2166,  Washington. 
DC  20202-6335.  Telephone:  (202)  401- 
1943. 

Proffmn  At^tority.  25  V&C  2831. 

844I72A    Indian-ControDed  Schods— 
EnricBOont  noiecis 

Purpose  of  Program:  To  provide  grante 
for  ethicational  enrichment  projecte 
designed  to  meet  die  qiedal  educational 
and  culturally  related  academic  needs  of 
Indian  children  in  those  Indian- 
controlled  elementary  and  secondary 
schools  or  local  educational  agencies 
eligible  under  the  statute  and 
regulations. 

ApplictMe  Regulations:  [a]  the 
Education  Department  General 
Administrative  R^olations  (EDGAR)  fai 
34  CFR  parte  74.  75, 77. 79. 80, 81. 82. 85, 
and  86;  and  (b)  The  regulations  for  diis 
program  in  94  CFR  parte  250  and  252. 

Project  Period.  Up  to  96  months. 

For  Applications  or  Information 
Contact  George  Williams.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  2166,  Washington. 
DC  20202-6335.  Telephone:  (202)  401- 
1943. 

Program  Authority.  25  U.S.C.  2802(c). 

84.123A    Law-Ralated  Education 
Prograra 

Purpose  of  Program:  To  provide 
persons  with  knowledge  and  skills 
pertaining  to  the  law.  the  legal  process, 
the  legal  system,  and  the  fundamental 
principles  and  values  on  which  these  are 
based. 

Applicable  Regulatioas:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parte  74. 75. 77. 79. 80. 81. 82, 85. 
and  86;  and  (b)  the  regalations  for  this 
program  tai  94  CFR  part  241. 

Priority.  The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Projecte  that  wodd  develop,  test, 
demonstrate,  and  dBsseminate  new 
approaches  or  techniqaes  in  law-related 
education  that  can  be  used  or  adq;>ted 
and  eventually  institutionalized  by  other 
agencies  and  institutions. 

Within  thte  invitational  priority  the 
Secretary  is  particularly  interested^in 
projects  designed  to^ 


(1)  Show  the  significance  of  moral  and 
ethical  dioioei  in  the  making  and 
following  of  laws;  or 

(2)  Increase  knowledge  and 
understanding  of  the  differing 
jurisdictional  audiorities  and  functions 
of  local.  State,  and  Federal  court  and 
legal  systems  in  the  United  States. 

However,  under  34  CFR  75.105(cKl)  an 
application  that  meete  thu  invitational 
priority  (foes  not  reorive  a  competitive 
or  absolute  {Reference  over  odier 
applications. 

Project  Period.  Upto  38  months. 
.   For  Applications  or  Information 
Contact  Frank  B.  Robinson,  Jr.,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  2050,  Washington. 
DC  20202-6440.  Telephone:  (202)  401- 
1342. 

Program  Authority:  20  U.S.C.  2965. 

84.190A    ChilBta  McAuIiffe  Fellowship 
Program       I 

Purpoea  of  Program:  To  provide 
fellowships  to  enable  and  encourage 
outstanding  teachers  to  continue  their 
education  or  to  develop  educational 
projecte  and  programs. 

Applicable  Emulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  77, 62,  85.  and  86;  and  (b) 
the  regulations  for  tiiis  program  in  34 
CFR  part  237. 

Project  Period.  Up  to  12  months. 

For  Applications:  Call  or  write  State 
Contact  Persons  (see  list  at  end  of  diis 
program  announcement). 

For  Information  Contact  Janice 
Williams-Maduon,  U.S.  Department  of 
Edu'»tion.  400  Maryland  Avenue,  SW., 
room  2049,  Washington,  DC  20202-6439. 
Telephone:  (202)  401-1059. 

Program  Authority:  20  U.S.C.  1113- 
1113e. 

State  Contact  Persons  For  Applications: 
Alabama 

Mr.  Bai  WaU.  Alabama  Department  of 
Edncatioii.  Ill  Coiiieain  Boalevard. 
Montgomery,  Alabama  36193.  (205)  242-8082. 

Alaska 

Ms.  Terri  CaaipbeU.  Alaska  Department  of 
.  Education.  P.O.  Box  F.  Juneau.  Alaska  99811- 
0500,  (907)  48S-28M. 

American  Samoa 

Mr.  Russell  Aal>.  Department  of  Education. 
American  Samoa  Government.  Pago  Pago 
American  Samoa  96798,  (684]  633-5237. 

Arizona 

Mr.  Bill  Hueter.  Arizona  Department  of 
Education.  1S8S  West  Jefferson  Street. 
Phoenix.  Ariuna  8S007,  (602)  M2-2147. 

Arkansas 

Ms.  Brendv  Matthews,  Arkansas 
Department  of  £docayon.  #4  Capital  Mall. ' 
.  Little  Rock,  Aikansas  72201.  (501)  682-4251. 


California 

Ms.  Terry  Role.  GovetBor's  OSka  of 
EducatkMi.  State  Capitol.  Office  of  Edacatkm. 
Rooaill48.  Sacraaunto,  California  96B14, 
(916)  323-0611. 

Colorado 

Ms.  Sue  MUkm,  Colorado  Departmeet  of 
Education.  201  East  Colfax  Avenue.  Denver, 
Colorado  80203.  (303)  806-6886. 

Connecticut 

Mr.  Thomas  Lovia  Brown,  Connecticut 
State  Department  of  Edoeation.  Post  Office 
Box  2219,  Hartford,  Connecticut  06145,  (20^ 
566-2283. 

Delaware 

Dr.  Bill  Berkley,  Department  of  Public 
Instnictioa  Townsend  Raildtng.  Dover. 
Delaware  19903.  (302)  736-277a 

District  of  Columbia 

Ms.  Jean  Greea  Office  of  Poetsecoodaiy 
Education.  Research  hmI  Asstetance.  1331 H 
Street.  N.W.,  Suite  60a  Washington.  DC 
20005,  (202)  727-3685. 

Florida 

Ms.  Mary  Lm  Carothers,  Florida  State 
Department  of  Education,  G20-Colhns, 
Tallahassee,  Florida  32099,  (904)  488-6S03. 

Geoigte 

Ms.  Gale  Samoeb,  Cieorgia  Department  of 
Education.  Twte  Towers  East  Adanta, 
Georgia  30334.  (404)  656-2476. 

Guam 

Ms.  Ernestine  Cmz,  Adrainistrator  of 
Federal  Programs,  P.O.  Box  DE,  Agana,  Guam 
g60ia  (6n)  472-8524. 

Hawaii 

Mr.  Ronald  Toma.  Hawaii  Department  of 
Education.  P.O.  Box  2360,  Room  301. 
Honolulu,  Hawaii  96664,  (606)  586-3280. 

Idaho 

Mr.  Brad  Foltoian.  Executive  Office  of  the 

Governor.  State  House,  Boise.  Idaho  83720, 
(208)334-3309. 

Illinois 

Mr.  Frank  Llano,  State  Capitol  Room  2V^. 
SpringfieU.  Illinois  62706.  (217)  782-4921. 

Indiana 

Ms.  Betty  Johnson.  Indiana  Department  of 
Education.  251  East  CMo,  Indianapolis, 
Indiana  46204.  (317)  232-0141. 

Iowa 

Ms.  Sharon  Slezak.  Iowa  Department  (rf 
Education,  Grimes  State  Building.  Des 
Moines,  Iowa  50319.  (SIS)  281-375a 

Kansas 

Mr.  Warren  Bell,  Kansas  State  Department 
of  Education.  120  East  10th  Street  Topeka. 
Kansas  66612.  (913)  296-2306. 

Kentucky 

Mr.  ]ack  D.  Foster.  Secretary.  Education 
and  Humanities  Cabinet  Office  of  the 
Governor,  State  Capitol  Building.  Room  105. 
Frankfort.  Kentucky  40601.  (502)  564-2611. 


Louisiana 

Dr.  (ai^  Pontkieiix.  Pepi  taunt  of 
Edacation.  Post  Office  Box  MOM.  BalOB 
Rouge,  Louisiana  70e04-40M.  (SM)  342-6200. 

Maine 

Ms.  Marquerite  MacDonald.  Maine 
Department  of  Educatioa  State  House 
Station  23.  Augusta.  Maine  04333.  [307]  280- 
5113. 
Maryland 

Nfr.  Michael  A  Smith.  Mvyland  Stele 
Scholanhip  Admiidttratloa.  Tlie  )e(bey  BUg., 
Suite  219. 16  Francis  Street  Annapotis, 
Maryland  21401.  (301)  974-S37a 

Massacfauaetto 

Ms.  Barbara  Ubby.  State  Department  of 
Education.  138S  Hancock  Street  Quincy. 
Massachuaetto  QZUa  (UT)  770^76ia 

Michigan 

Ms.  Ellen  Carter  Cooper.  Michigan 
Department  of  Education.  P.O.  Box  30006, 
Lansing,  MkUgan  48006.  (S17)  973-3000. 

Minnesota 

Mrs.  Pat  Hutchison.  Miimesota  Department 
of  Education.  632  Capitol  Square  Building,  5S0 
Cedar  Street  St  Paul  Minnesota  SSlOl,  (612) 
296-0737. 

Mississippi 

Ms.  Julia  Sullivan.  Mississippi  Department 
of  Educatimi.  Poet  OtBca  Box  77t  Jackson. 
Mississippi  302OS.  (601)  3S»-3S19. 

Missouri 

Ms.  Georganna  Beadiboard,  Missouri 
Department  of  Education,  Post  Office  Box 
480.  Jefferson  Qty.  Missouri  65102,  (314)  751- 
2661. 
Montana 

Ms.  Nancy  Coopersmith,  Office  of  Public 
Instnictioa.  Capitol  Statiixi.  Helena.  Montana 
5g62a  (406)  444^5541. 

Nebrariia 

Mr.  Dean  Bergman.  Curriculum  Services, 
Nebraska  Department  of  Education.  P.O.  Box 
94987,  Lincoln.  Nebraska  66509.  (402)  471- 
2437. 

Nevada 

Ms.  Mary  Peterson.  Nevada  Department  of 
EdttcatioR.  400  West  King  Street  Carson  City. 
Nevada  89710.  (702)  885-3136. 

New  Hampshire 

Mr.  William  R  Ewert  New  Hampshire 
Department  of  BducatioB.  101  Pleasant  Street 
Ccmcord.  New  Hampshire  03301.  (603)  271- 


New  Jersey 

Mr.  Anthony  Villane.  New  jersey 
Department  of  Educatioa  CN  500.  Trenton. 
New  Jersey  08625.  (608)  964-6408. 

New  Mexico 

Mr.  James  Gontis,  State  Department  of 
Educatioa  Education  Building.  De  Verges 
and  Don  Gasper  Streets.  Sant»Fe.  New 
Mexico  67501-2786.  (506)  827-6565. 
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New  York 

Dr.  Charles  Mackey,  State  Education 
Department.  Albany,  New  York  1223a  (518) 
474-«44a 

North  Carolina 

Ms.  Grace  Drain,  North  Carolina 
Department  of  Public  Instruction.  116  West 
Edenton  Street,  Raleigh.  North  Carolina 
27603,  (919)  733-0701. 

North  Dakota 

Ms.  Pat  Laubach,  Department  of  Public 
Instruction.  State  Capitol,  Bismarck,  North 
Dakota  58505,  (701)  224-4525. 

Northern  Marianas 

Ms.  Jean  Olopai,  Public  School  System. 
Commonwealth  of  the  Northern  Mariana 
Islands,  Saipan,  MP  9605%  (670)  322-3194. 

Ohio 

Ms.  Donna  Boylan,  Ohio  Department  of 
Education,  65  S.  Front  Street,  Columbus,  Ohio 
43266,  (614)  466-2407. 

Oklahoma 

Ma.  Patsx  McCarley,  State  Department  of 
Education.  2500  N.  Lincoln  Boulevard, 
Oklahoma  City,  Oklahoma  73105,  (405)  521- 
3577. 

Oregon 

Ms.  Ardis  Christensoa  Oregon  Department 
of  Education.  700  Pringle  Parkway,  S£^ 
Salem.  Oregon  9731%  (503)  373-7898. 

Palau 

Mr.  Masa-Akl  Emesiochl.  Palau 
Department  of  Education,  P.O.  Box  18S, 
Koror,  Palau  9604%  Intl.  Op.  160+680  Palau 
#57% 

Pennsylvania 

Ms.  Joan  Lawhead.  Pennsylvania  Higher 
Education,  Assistance  Agency,  660  Boas 
Street  Harrisburg.  Pennsylvania  17102-1398. 
(717)  075-3327. 

Puerto  Rico 

Ms.  Carmen  Morales.  G.P.O.  Box  75% 
Lieutenant  Cesar  Gonzalez  &  Calas  Street. 
Hato  Rey,  Puerto  Rico  0001%  (800)  7Sfr-682% 


Rhode  Island 

Ms.  Vanessa  Cooley,  Rhode  Island 
Department  of  Education.  22  Hayes  Street, 
Providence,  Rhode  Uland  0290%  (401)  277- 
6865. 

South  Carolina 

Ms.  Betty  Davidson,  Governor's  Office, 
P.O.  Box  1136%  Columbia.  South  Carolina 
29211,  (803)  734-044% 

South  Dakota 

Ms.  Roxie  Thielen.  South  Dakota 
Department  of  Education,  700  Governor's 
Drive,  Pierre,  South  Dakota  57501,  (605)  773- 
3134. 

Tennessee 

Mr.  )ames  Swain,  Tennessee  Department  of 
Education,  Cordell  Hull  Building,  4th  Floor, 
North  Wing,  Nashville,  Tennessee  37219, 
(615)  741-087% 

Texas 

Ms.  Evangelina  Cuellar,  Texas  Education 
Agency,  1701 N.  Congress,  Austin,  Texas 
78701,  (512)  463-9327. 

Utah 

Mr.  Roger  C  Mouritsen,  Utah  State  Office 
of  Education,  250  East  Fifth  South,  Salt  Lake 
City,  Utah  84111,  (801)  538-7515. 

Vermont 

Mr.  George  Tanner,  Chief,  Curriculum  and 
Instruction  Unit  Department  of  Education, 
Montpelier,  Vermont  05602,  (802)  826-3111. 

Virgin  Islands 

Dr.  Gloria  Gawrych,  Department  of 
Education.  P.O.  Box  664%  Oiarlotte  Amalie, 
St  Thomas,  Virgin  Islands  00601,  (809)  774- 
4679. 

Virginia 

Ms.  Diane  Jay,  Viigina  Department  of 
Education  P.O.  Box  6Q,  Richmond.  Virginia 
2321%  (804)  225-2013. 

Washington 

Ms.  Warren  Burton,  Office  of 
Superintendent  of  PubUc  Instruction.  Old 


Capitol  Building.  Mail  Stop  FG-11,  Olympia. 
Washington  98504.  (206)  753-6701. 

West  Virgina 

Mr.  Tony  Smedley,  1900  E.  Washington 
Street  Capitol  Complex — Building  %  Room 
B337.  Charleston,  West  Virginia  25305.  (304) 
34»-2703. 

Wisconsin 

Ms.  Harlene  Ames,  Department  of  Public 
Instruction.  P.O.  Box  7841,  Madison, 
Wisconsin  53707,  (606)  287-2443. 

Wyoming 

Mr.  Jim  Lendino,  State  Department  of 
Education,  Hathaway  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-626% 

84.214A    Migrant  Education  Even  Start 
Program 

Purpose  of  Program:  To  establish  and 
improve  programs  to  meet  the  special 
educational  needs  of  migrant  children 
by  integrating  early  childhood  education 
and  adult  education  for  their  parents 
into  a  unified  program. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77.  79,  80, 81,  82,  85.  and 
86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  part  212. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
contact  Doris  Shakin,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  2145,  Washington.  DC  20202- 
6134.  Telephone:  (202)  401-0603. 

Program  Authority:  20  U.S.C  2741- 
2749. 
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84.031G    Endowment  Challenge  Grant 
Program 

Purpose  of  Program:  To  provide 
matching  grants  to  eligible  institutions  of 
higher  education  to  establish  or  increase 
their  endowment  funds. 

Eligibility:  Potential  applicants, 
including  current  grantees  imder  the 
Strengthening  Institutions  Program 
authorized  by  Title  III  of  the  Higher 
Education  Act.  are  advised  that  a  notice 
was  published  in  the  Federal  Register 
(55  FR  26249)  on  June  27, 1990,  informing 
interested  parties  how  to  be  designated 
as  eligible  to  apply  for  Endowment 
Challenge  Grint  funds. 

Applicable  Regulations: 

(a)  The  following  regulations  in  the 
Education  Depiartment  General 
Administrative  Regulations  (EDGAR): 

(i)  The  regulations  in  34  CFR  74.61(h) 
or  74.62,  as  applicable.       

(ii)  Hie  regulations  in  34  CFR  74.80 
through  74.85. 

(iii)  The  regulations  in  34  CFR  75.100 
through  75.102,  and  75.217  (d)  and  (e). 

(iv)  The  regulations  in  34  CFR  parts 
82. 85  and  86:  and 

(b)  The  regulations  for  this  program  in 
34  CFR  part  6(28. 

Project  Period:  240  months  (20  years). 

Fundraising  Period:  18  mondis 
(September.  1981-March.  1992). 

For  AppUcationa  or  Information 
Contact  Ms.  Amie  Price-CoUins.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW^  room  3042,  RCffi-3, 
Washington.  DC  a02a£-5337.  Telephone: 
(202)  706-8868.  Applications  will  be  sent 
to  those  institatioiis  deigned  as  eligible 
under  die  Tide  lU  Programs. 


Program  Authority:  20  U.S.C  1065a. 

84.055A    Cooperative  Education 
Program — ^Administration  Projects 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to  help 
institutions  of  higher  education,  or 
combinations  of  those  institutions,  plan, 
establish.  <q)erate  and  expand 
cooperative  education  programs, 
including  institution-wide  projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75. 77. 79. 82. 85.  and  86; 
and  (b)  the  regulations  for  this  program 
in  34  CFR  parts  631  and  632. 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact  Dr.  John  E.  Bonas.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3022.  ROB-3. 
Washington.  DC  20202-5261.  Telephone: 
(202)  708-9407. 

Program  Authority:  20  U.S.C.  1133- 
1133a. 

84.055B    Cooperative  Education 
Program— Demonstration  Projects 

Purpose  of  Program:  To  inovide  grants 
to  institutions  <tf  hi^r  education,  or 
combinations  <rf  those  institutions,  and 
public  and  private  nonprofit  agencies  or 
organizations  to  demonstrate  or 
determine  the  feasilrility  or  value  of 
innovative  methods  of  cooperative 
education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79, 82.  86.  and  86; 


and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  631  and  633. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Dr.  John  E.  Bonas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  3002.  ROB-^. 
Washington.  DC  20202-5251.  Telephone: 
(202)  708-9407. 

Program  Authority:  20  U5.C.  1133, 
1133b. 

•4J5SC    Cooperative  Education 
Program — Research  Projects 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  hitter  education,  or 
combinations  of  those  institutions,  and 
public  and  private  nonprofit  agencies  or 
organizations  to  conduct  studies  to 
improve,  develop,  or  evaluate  methods 
of  cooperative  education  for  the  benefit 
of  the  cooperative  education  community. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79. 82.  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  631  and  634. 

Project  Period:  Up  to  36  months. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  634.21(d)  die  Secretary  gives 
absolute  preference  to  applications  that 
meet  one  or  both  of  the  following 
priorities: 

(a)  Longitudinal  studies  on  former 
cooperative  education  students  and  non- 
cooperative  education  students  to 
determine  the  relationship  between  the 
students'  cooperative  education  work 
experiences  and  one  or  more  of  tiie 
following: 


17><1>..I    D>^^<^    /    \trA      RK     Kin     iOn    /    kln«<lau     GAntamkaP   19     100(1    /    MnH(<Aa 


Federal  Register  /  Vol.  55.  No.  180  /  Monday.  September  17.  1990  /  Noticeg 


Federal  Regitter  /  Vol.  55.  No.  180  /Monday.  September  17.  1990  /  Notices 


(1)  Initial  job  placement. 

(2)  Job  advancement 

(3)  Long-term  earnings. 

(b)  Assessment  of  the  impact  of 
cooperative  education  on  college 
retention  rates  and  academic 
achievement  of  students  participating  in 
cooperative  education,  compared  to 
nonparticipants. 

Under  34  CFR  75.10S(c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  one  or  both 
of  these  absolute  priorities. 

For  Applications  or  Information 
Contact  Dr.  John  R  Bonas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3022,  ROB-3, 
Washington,  DC  20202-5251.  Telephone: 
(202)  706-9407. 

Program  Authority:  20  U.S.C.  1133. 
1133b. 

844I55D    Cooperative  Education 
Program— Training  and  Resource  Center 
Projects 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education,  or 
combinations  of  those  institutions,  and 
public  and  private  nonprofit  agencies  or 
organizations  to  train  and  assist 
individuals  who  participate  in  or  are 
planning  to  participate  in  the  planning, 
establishment  and  administration  of 
cooperative  education  projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  82,  85,  and  86; 
and  (b)The  regulations  for  this  program 
in  34  CFR  parts  631  and  635. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Dr.  John  E.  Bonas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  3022,  ROB-3, 
Washington.  DC  20202-5251.  Telephone: 
(202)708-9407. 

Program  Authority:  20  U.S.C.  1133, 
1133b. 

84J68A    Educational  Opportunity 
Centers 

Purpose  of  Program:  To  provide 
assistance  and  information  to  adults 
(age  19  and  above)  who  seek  to  enter  or 
continue  in  a  program  of  postsecondaiy 
education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75, 77. 79. 82, 85.  and  86; 
and  (b)  the  regulations  for  this  program 
in  34  CFR  part  644. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Coldia  D.  Hodgdon.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  3060,  ROB-3. 


Washington.  IX:  20202-5249.  Telephone: 
(202)  708-4804. 

Program  Authority:  20  U.S.C.  1070d, 
1070d-lc. 

84.097A    Uw  School  Clinical 
Experience  Program 

Purpose  of  Program:  To  provide  grants 
to  accredited  law  schools  to  establish  or 
expand  programs  of  clinical  experience 
for  students  in  the  practice  of  law. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  T7,  79,  82,  85.  and  88; 
and  (b)The  regulations  for  this  program 
in  34  CFR  part  639. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  639.11  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  both  of  the  following  priorities: 

(a)  Provide  legal  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom;  and 

(b)  Provide  service  to  persons  who 
have  difficulty  in  gaining  access  to  legal 
representation. 

Under  34  CFR  75.105(c)(3).  the 
Secretary  funds  under  this  competition 
only  appUcations  that  meet  both  of  these 
absolute  priorities. 

Supplementary  Information:  The 
authorizing  statute  for  the  program 
permits  the  Secretary  to  pay  up  to  90 
percent  of  the  cost  of  projects  at  law 
schools  (20  U.S.C.  1134s(a)).  The 
program  regulations  permit  the 
Secretary  to  establish  annually  a  lower 
maximum  Federal  share  (34  CFR 
639.40(a)(2)).  The  Secretary  sets  the 
maximum  Federal  share  at  50  percent 
for  fiscal  year  1991. 

Project  Period:  Up  to  36  months. 

For  Application  or  Information 
Contact  Mrs.  Barbara  J.  Harvey,  U.S. 
Department  of  Education^  400  Maryland 
Avenue,  SW.,  room  3022.  ROB-3, 
Washington.  DC  20202-6251.  Telephone: 
(202)  708-7863. 

Program  Authority:  20  U.S.C.  11348- 
1134t 

84.17IIA    Jacob  K.  Javits  Fellows 
Program 

Purpose  of  Program:  To  provide 
awards  to  eligible  postsecondary 
students,  who  have  20  or  fewer 
graduate  semester  hours,  for  graduate 
fellowships  in  the  arts,  humanities,  and 
social  sciences. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)),  77. 82. 85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  65a 


Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact  Dr.  Allen  P.  Cissell,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3022,  ROB-3. 
Washington^  DC  20202-5251.  Telephone: 
(202)  708-9415. 

Program  Authority:  20  U.S.C.  1134h-k. 

84.116G    Fund  for  the  Improvement  of 
Postsecondary  Education — ^Practitioner 
Scholars  (Invitational  Priority:  Lecture 
Series) 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  postsecondary 
education  and  other  public  and  private 
institutions  and  agencies  to  improve 
postsecondary  education  and 
educational  opportunities. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85,  and 
86,  with  the  exceptions  noted  in  34  CFR 
630.4(b):  and  (b)  The  regulations  for  this 
program  m  34  CFR  pari  630. 

Priorities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  630.11(b)(5)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority: 

Projects  that  would  support  efforts  by 
postsecondary  educational  practitioners 
to  contribute  to  knowledge  about 
postsecondary  education  by  producing  a 
document  or  other  product  or  by 
engaging  in  an  activity  designed  to  share 
the  practitioner's  knowledge  with 
others. 

Under  34  CFR  75.105(c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priority: 

Projects  that  would  develop  and 
present  lectures  on  key  issues  in 
postsecondary  education  at  conferences 
and  educational  institutions. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

Selection  Criteria:  In  evaluating 
applicaticms  for  grants  under  this 
program  cmnpetition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
fitim  those  listed  in  34  CFR  630.32: 

[a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 


determining  the  extent  to  which  it 
would— 

(1)  Achieve  the  purposes  of  the 
Practitioner  Sofaolart  competition,  as 
explained  in  the  absolute  priority 
section  of  this  notice;  and 

(2)  Address  an  important  proUem  or 
need. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which  the 
applicant  is  capable  of  carrying  out  the 
proposed  project  as  evidenced  by — 

(1)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment  and  supplies;  and 

(2)  The  qualifications  of  key  personnel 
who  would  conduct  the  project 

The  Secretary  gives  equal  wei^t  to 
the  selection  criteria  on  significance  and 
feasibility.  Within  each  of  these  criteria, 
the  Secretary  gives  equal  weight  to  each 
of  the  subcriteria.  In  applying  the 
criteria,  the  Secretary  first  analyzes  an 
application  in  terms  of  each  individual 
criterion.  The  Secretary  then  bases  the 
final  judgment  of  an  application  on  an 
overall  assessment  of  the  degree  to 
which  the  applicant  addresses  all 
selection  criteria. 

Project  Period:  Up  to  12  months. 

For  ApplictUions  or  Information 
Contact  FIPSE  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-5175.  Telephone: 
(202)  708-5750. 

Program  Authority:  20  U.S.C  113&- 

1135a-3.        II 

■  I 

64.18SA    Drug  Prevention  Programs  in 
Higher  Education— Institution-Wide 
Program 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  (IHEs) 
and  consortia  of  Ilffis  to  develop, 
implement  operate,  and  improve  drug 
abuse  education  and  prevention 
programs  for  students  enrolled  in  IHEs. 
Grants  under  the  Institution-Wide 
Program  competitions  support 
comprehensive,  institution-wide 
programs  designed  to  prevent  or 
eliminate  students'  use  of  illegal  drugs 
and  abuse  of  other  drugs  and  alcohol, 
including  activities  whose  direct  or 
indirect  purpose  is  to  train  students, 
faculty,  and  staff  in  drug  abuse 
education  and  prevention. 

Applicable  Regulations:  (a)  The 
Education  Diapartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts,  74,  75. 77,  81,  82. 85.  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  612. 
s.    V    Election  Criteria:  In  evaluating 
.  -.  applications  for  grants  under  this 
^  ,.''^  program  competition,  the  Secretary  ui^ 
:*  'J  the  selection  criteria  in  34  CFR.        -^ . . :: 
612.23(c)(1). 


The  program  regulations  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
crijgria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Methods  and  management  plan  (34 
CFR  612.23  (c)(l)(iii)).  Five  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Cost  effectiveness  and  budget  clarity 
(34  CFR  612.23(c)(l)(vi)).  Five  poinU  are 
added  to  this  criterion  for  a  possible 
total  of  15  points. 

Organizational  commitment  (34  CFR 
612.23(c)(l)(vii)).  Five  points  are  added 
to  this  criterion  for  a  possible  total  of  20 
points. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact  Dr.  Ronald  B.  Bucknam,  FY 
1991-A  Competition,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-5175.  Telephone: 
(202)  706-5757  or  (202)  708-5750. 

Program  Authority:  20  U.S.C.  3211. 

84.183B    Drug  Prevention  Programs  in 
Higher  Education— Special  Focus 
Program  Competition:  National  College 
Student  Organizational  Network 
Program 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  (IHEs) 
and  consortia  of  IHEs  to  develop, 
implement  operate,  and  improve  drug 
abuse  education  and  prevention 
pro-ams  for  students  eim)lled  in  IHEs. 

Nota:  Because  only  IHEa  and  consortia  of 
IHEa  are  eligible  to  receive  awards  under  this 
competition,  an  interested  national  college 
student  network  or  organization  must  be 
sponsored  by  an  IHE.  The  IHE  will  serve  as 
both  tlie  applicant  and  grantee. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75, 77, 81, 82,  85,  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priority:  Under  34  CFR  75.105(c)(3),  34 
CFR  612.21(c)(1).  and  34  CFR 
612.21(c)(2)(ii)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority: 

Applications  proposing  the 
development  and  implementation  of 
projects  (a)  conducted  in  conjunction 
with  national  college  student  networks 
or  organizations  and  (b)  addressing  one 
or  more  specific  approaches  or  problem 
areas  related  to  drug  abuse  education 
and  prevention  for  students  enrolled  in 
IHEs. 

Under  34  CFR  7S.l65(c)(3)  the 
Secretary  funds  under  this  competition 
.  only  applications  that  meet  this  absolute 
priori^. 


BEST  COPY  AVAILABLE 


Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  selection  criteria  in  34  CFR 
612.23(c)(2)(ii). 

The  program  regulations  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  IS  points  as  follows: 

Ztes^n  (34  CFR  612.23(cK2)(ii)(A)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  25  points. 

Organizational  commitment  (34  CFR 
612.23(c)(2)(iiKF)).  Ten  points  are  added 
to  this  criterion  for  a  possible  total  of  20 
points. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact  Lavona  M.  Grow.  FY  1991-B 
Competition.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-5175.  Telephone: 
(202)  708-4850  or  (202)  708-5750. 

Program  Authority:  20  U.S.C.  3211. 

84.1830    Drug  Prevention  Programs  in 
Higher  Education— Special  Focus 
Program  Competiti(m:  Specific 
Approaches  to  Prevention  Projects 
(Invitational  Priority:  Higher  siducation 
Ctmsortia  for  Drug  Prevention) 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  (IHEs) 
and  consortia  of  IHEs  to  develop, 
implement  operate,  and  improve  drug 
abuse  education  and  prevention 
programs  for  students  enrolled  in  IHEs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  81.  82.  85,  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priorities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR 
612.21(c)(2)(iii)(B)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority: 

Projects  designed  to  develop, 
implement  operate,  or  improve 
programs  that  concentrate  on  specific 
approaches  to  the  prevention  of  drug  use 
or  alcohol  abuse. 

Under  34  CFR  75.105(c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Invitational  Priority:  Within  the 
absolute  priority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 
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Appticatioot  proposing  to  devekq), 
faBplemeDt,  operate,  or  improve  higher 
edocation  consortia  for  drug  prevention. 

AppUc^ts  are  invited  to  propose 
consortia  arrangements  to  assist  local 
and  nearby  prevenfion  professionals — 
representing  institutions  of  higher 
education — to  meet  on  a  monthly  basis 
to  discuss,  investigate,  and  act  on  efforts 
tc  develop  and  improve  their  own 
comiHehensive,  institution-wide 
programs  of  drug  education  and 
prevention. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
infority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

Selection  Criteria:  In  evaluatitig 
applications  for  Specific  Approadies  to 
Prevention  grants,  the  Secretary  uses  the 
selection  Criteria  in  34  CFR 
612.23(cK2Hiii). 

The  program  regulations  in  34  CFR 
012.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Need  (34  CFR  612.23(c](2Kiii)(A)}.  Five 
points  are  added  to  this  criterion  for  a 
possible  total  of  20  pomts. 

Methods  and  management  plan  (34 
CFR  612.23(cK2)(Ui)(C)).  Five  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Coat  effectJvaiesa  and  budget  clarity 
(34  CFR  ei2.23(c](2KiiiNF))-  Five  points 
are  added  to  this  criterion  for  a  possible 
total  of  15  points. 

Project  Period  24  months. 

ForAppJkxaionB  or  Information 
Omiactr  WilBam  M.  Bums.  FY  1901-O 
Conqietition.  US.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-6175.  Telephone: 
(202)  706-5768  or  (202)  706-5750. 

Program  Authority:  20  U.S.C  3211 

84.  USE    Unig  Plieiientioii  Programs  in 
Htgher  Edttcatkio— Aaalysto  and 
niswminstton  Pioffam  Cgmpettttoiis; 
DisssminatioB  of  SoccessftJ  InstitutMMi- 
Wide  Projects 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  (IHEs) 
and  consortia  of  Ilffis  to  develop, 
implement,  operate,  and  improve  drug 
abuse  education  and  prevention 
programs  for  students  enrolled  in  IHEs. 
Grants  under  Analysis  and 
Dissemination  Program  competitions 
support  projects  to  analyze  and 
disseminate  successful  project  designs, 
policies,  and  results  of  projects 
supported  under  Institution-Wide 
Program  competitions  and  Special  Focus 
Program  competitions. 


NMK  UMkr  M  CFR  nZ2(d)  eUglbility 
under  this  Analysis  and  Diissminntion 
Program  competition  is  liaoited  to  current  or 
former  recipients  of  an  award  under  an 
Institution- Wide  Program  competition  oTa 
Special  Fooos  Program  competition. 

Applicable  Regulations:  (a)  The 
Education  Department  Goieral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75. 77. 81,  82. 85.  and  86; 
and  (b)  the  regnktioBs  for  this  program 
in  34  CFR  Part  612. 

Priorities: 

Absohite  Priority:  Under  34  CFR 
75.106(c)(3)  and  34  CFR  612.21(d)  the 
Secreta^  gives  an  absdute  preference 
to  applications  that  meet  the  following 
priority. 

Projects  designed  to  disseminate 
successful  project  designs,  policies,  and 
results  of  projects  supported  under 
Institution-Wide  Program  competitions.  . 

Under  34  CFR  75.105(c)(3)  the 
Secretary  funds  under  this  ccMnpetition 
only  ai^ications  that  meet  this  absolute 
priority. 

Invitational  Priority:  Within  the 
absolute  priority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 

Applications  by  former  recipients  of 
grants  under  Institution- Wide  Program 
competitims  proposing  to  disseminate 
their  own  successful  fwojects  that  were 
funded  in  FY  1988  and  for  which 
departmental  assistance  has  aided. 

However,  under  34  CFR  75.105(c)(1)  an 
application  diat  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  i»eference  over  other 
applicatians. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  Uie 
Analysis  and  Dissemination  Program, 
the  Secretary  uses  the  selection  criteria 
in  34  CFR  612.23(cK3). 

The  {Hogram  regulations  in  34  CFR 
612.22(b)  {vovide  that  Oie  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Desi^  (34  CFR  612.23(c)(3)(i)).  Five 
points  are  added  to  this  criterion  for  a 
possible  total  of  35  points. 

Key  personnel  (34  CFR 
612.23(cK3Kiii))-  Five  points  are  added  to 
this  criterion  for  a  possible  total  of  20 
points. 

Cost  effectiveness  and  budget  clarity 
(34  CFR  612.23(cM3Xv)).  Five  p<^ts  are 
added  to  this  criterion  for  a  possible 
total  of  15  points. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact  Donald  R.  Fischer.  FY  lOQl-E 
Competition.  U.S.  Department  of 


Education.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-5175.  Telephone: 
(202)  708-5757  or  (202)  706-5771. 
Program  Authority:  20  U.S.C.  3211. 

84.183F    Drug  Ptevwitkm  Programs  in 
Highar  EducatiaQ— Analysb  and 
Dissemination  Program  Competitioaa: 
Analysis  of  Insdtalion-\^^de  Projects 

Purpose  of  Program:  To  provide  grants 
to  institutions  of  higher  education  (IHEs) 
and  consortia  of  IHEs  to  develop, 
implement,  operate,  and  improve  drug 
abuse  education  and  prevention 
programs  for  students  enrolled  in  Ilffis. 
Grants  under  Analysis  and 
Dissemination  Program  competitions 
support  projects  to  analyze  and 
disseminate  successful  project  designs, 
policies,  and  results  of  projects 
supported  under  Institution-Wide 
Program  competitions  and  Special  Focus 
Program  competitions. 

Note:  Under  34  CFR  612.2(d)  eligibibty 
under  tliis  Analysis  and  Dissemination 
Program  competition  is  limitad  to  current  or 
former  recipients  of  an  award  under  an 
Institution- Wide  Program  competition  or  a 
Special  Focus  Program  competition. 

Applicable  Regulations:  (a)  The. 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75. 77. 81. 82. 85.  and  86: 
and  (b)  The  re^ilations  for  this  program 
in  34  CFR  part  612. 

Priorities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  612.21(d)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority: 

Projects  designed  to  anal]fze 
successful  prefect  designs,  policies,  and 
remits  of  projects  supported  under 
Institution-Wide  I¥ogram  competitions. 

Under  34  CFR  75.106(c)(3)  the 
Secretary  funds  under  this  competitimi 
only  applications  that  meet  this  absolute 
priority. 

Invitational  Priority:  Within  the 
absolute  iniority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 

Applications  by  recipients  of  grants 
under  Institution-Wide  Program 
competitions  proposing  to  analyze  the 
direct  and  indirect  impacts  of  the  FY 
1988  Institution-Wide  projects  for  whidi 
departmental  assistance  has  ended. 

However,  under  34  CFR  75.105(cXl)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  prefo'ence  over  other 
applications. 

Selection  Criteria:  In  evaluatii^ 
applications  for  grants  under  the 
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Analysis  and  Dissemination  Program, 
the  Secretary  uses  the  selection  criteria 
in  34  CFR  612.23(c)(3). 

The  program  regulations  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 


Methods  and  management  plan  (34 
CFR  612.23(c)(3)(ii)).  Hve  poinU  are 
added  to  tUs  criterion  for  a  possible 
total  of  25  points. 

Key  personnel  (34  CFR 
612.23(c)(3)(iii)).  Ten  points  are  added  to 
this  criterion  for  a  possible  total  of  25 
points. 

Project  Period:  Up  to  24  months. 


For  Applications  or  Information 
Contact  Dr.  Ronald  B.  Budmam.  FY 
1991^  Competition,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
Washingtoa  DC  20202-5175.  Telephone: 
(202)  708-5757  or  (202)  708-5750. 

Program  Authority:  20  U.S.C  3211. 


Chart  6— Office  of  Special  Education  and  Rehabilitative  Services 
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Al  progwns  have  tiaan  announoad  or  an  ID  ba  announoad  at  a  lalsr  data.  (See  Chart  1.) 
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Al  programs  have  t>aan  announoad  or  arc  to  ba  announced  at  a  later  date.  (See  Chart  1 .) 


RehabMHaOon  Sankm  Admlnlatm6on 


84.129    RetuMMflUon  Long-Tann  Training  > 
84.129B    Rehatjiilatton  Long-Tem  TraMng-RohabiWalton  Counsel- 
ing' 
84.129T    Experimantal  and  Innovaliva  Training  > 
84.129V    State  Vocational  Rehabilitation  lo^arvica  Training  >    ' 
84.132    Centers  for  Independent  Uving ' 
84.177A   Independent  LMng  Services  for  Older  Blind  IndMduals.. 


9/28/90 


11/30/90 


1/30/91 


$180,000-225,000 


$200,000 


'  The  announcement  for  this  program  appeara  In  a  separata  notice  in  this  Issue  o«  the  Fedbwl  Register 


84.177A    Indepmident  Living  Services 
for  Older  Blind  Individuals 

Purpose  of  Program:  To  provide  to 
State  vocational  rehabilitation  agencies 
grants  supporting  independent  living 
services  that  help  older  blind 
individuals  adjust  to  blindness  and  live 


more  independently  in  the  home  and 
community. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77.  79, 80,  81, 82,  and  85; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  367. 

Chart  7— Office  of  Vocational  Education 


Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Sherrita  Gary.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  3332.  Switzer  Building. 
Washington.  DC  20202-2649.  Telephone: 
(202)  732-1351. 

Program  Authority:  29  U.S.C.  796f. 
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84.101C    Vocational  Education  Program 
for  Hawaiian  Natives 

Purpose  of  Program:  To  provide 
assistance  to  any  organization, 
recognized  by  the  Governor  of  Hawaii 
and  primarily  serving  and  representing 
Hawaiian  natives,  to  plan,  conduct,  and 
administer  vocational  education 
projects  or  portions  of  projects 
beneRting  Hawaiian  natives. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parU  74,  75.  77. 79,  80,  81,  82,  and 


...;>,  .":Av 


r» 


85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  410. 

Selection  Criteria:  In  evaluating 
appUcations  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  410.31. 

The  program  regulations  in  34  CFR 
410.30(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretcuy 
distributes  the  15  points  as  follows: 

Plan  of  operation  (34  CFR  410.31  (b)). 
Fifteen  points  are  added  to  this  criterion 
for  a  possible  total  of  35  points. 

Project  Period:  Up  to  12  months. 


For  Applications  or  Information 
Contact  Kate  M.  Holmberg.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  4512.  Switzer 
Building.  Washington.  DC  20202-7242. 
Telephone:  (202)  732-2363. 

Program  Authority:  20  U.S.C  2313. 

Invitation  to  Comment: 

The  Secretary  welcomes  additional 
comments  and  suggestions  for  improving 
the  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schatken, 
Assistant  General  Counsel  for 
Regulations,  U.S.  Department  of 
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38211 


UMI 


Education.  400  Maryland  Avenue.  SW. 
(room  40B1,  FOB-6),  Washington.  DC 
20202-21ia 

Dated:  September  la  tsoa 
UaroF.CavaMM. 

Secretary  ofEducatJoa. 

Appmsmx 

Intergovernmental  Review  of  Federal 
Programs 

This  appendix  appUes  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Order  12372 
(totergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
co<Hdination  and  review  of  proposed 
'  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  alwut.  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Bitecutive  order.  A 
listing  containing  the  Single  Point  oi 
Contact  fot  each  State  is  included  in  this 
appendix. 

bi  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Depwtment 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivoed  by  the  date 
indicated  in  this  notice  to  the  followii^ 
address:  Tlie  Secretary,  EO 12372 — 
CFDA#  [conunenter  must  insert 
number— including  suffix  letter,  if  any], 
U.S.  Department  of  Education,  room 
4161. 400  Maryland  Avenue,  SW.. 
WashingtiHi.  DC  2O202-O12S. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THATTHE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLFTED  AFPUCATION.  DO  NOT 
SENDAPPUCAJIONS  TO  THE 
ABOVE  ADDRESS. 


State  Sin^  Points  of  Contact  .   . 

Alabaau 

Mrs.  Moncell  ThotneO.  State  Single  PoinI  of 
Contact  Alabama  Department  of  Economic  A 
Community  Affairs.  S46B  Nonnan  Bridge 
Road.  Post  OCBce  Box  250347,  Montgomeiy, 
Alabama  3612S-0347,  Telepboae  (206)  284- 
8005. 

Arizona 

Ms.  lanice  Dunn,  Arizona  State 
Clearingfaouae,  3800  North  Central  Avenue, 
Fourteenth  Floor.  I^oenix,  Arizona  8S012. 
Telephone  (602)  280-1315. 

Arkansas 

Mr.  foseph  GiUesbie,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Uttie  Rock, 
Arkansas  72203,  Telephone  (501)  371-1074. 

CaUfomia 

Glenn  Stober,  Grants  Co<Hilinator,  Office 
of  Planning  and  Research,  1400  Tenft  Street, 
Sacramento,  California  05814,  Telephone 
(916)  323-748a 

Colorado 

State  Single  Point  of  Contact  State 
Clearinghouse,  Division  of  Local 
Government  1313  Sherman  Street  Room  520, 
Denver,  Colorado  80203,  Telephone  (303)  866- 
2156. 

Connecticat 

Under  Secretary,  Attn:  bitergovenimental 
Review  Coordinate,  Comprehensive 
Planning  Divtsion,  Office  of  PcAcy  and 
Management  80  Washington  Street  Hartford, 
Connecticat  08106-4450.  Takpbone  (203)  66fr- 
3410.  . 

Delaware 

Francine  Booth,  State  Sin^  Point  of 
Contact  Executive  Department  Tliomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326. 

District  of  Columbia 

Lovette  Davis,  State  Single  Point  of 
Contact  Executive  Office  of  the  Mayor, 
Office  of  Intcrgovemmental  Relations,  Room 
416,  District  Building.  1350  Pennsylvania 
Avenoe,  NW.,  Waahli^toa,  DC  20004, 
Telephone  (202)  727-eill. 

Florida 

Karen  McFarland.  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and  Budgeting, 
The  Capitol,  Tallahassee,  Florida  32399-0001, 
Telephone  (904)  486-8114. 

Georgia 

Charies  H.  Badger,  Administrator.  Georgia 
State  Clearinghouse,  270  Washington  Street 
SW.,  Atlanta,  Georgia  3(»34,  Telephoite  (404) 
656-^855. 

Hawaii 

Mr.  Harold  8.  Masmnoto,  Acting  Director, 
Office  of  State  Planning.  Department  of 
Planning  and  Economic  Development  Office 
of  the  Governor,  Stete  CapitoL  Honoluhi. 
Hawaii  96813.  Telephone  (808)  548-3016  or 
548-«)6S. 


Illinois    .  . 

Tom  Berkshire.  State  Single  Point  of 
Contact  Office  of  the  Governor,  State  of 
Illinois,  Springfield.  Dlinois  62706^  Telephone 
(217)  782-8639. 

Indiana 

F^ank  Sullivan,  Budget  Director.  Stete 
Budget  Agency,  212  State  Houae, 
IndianapoUs,  Indiana  46204,  Telephone  (317)  . 
232-56ia 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Progress,  Iowa  Department  of  Economic 
Development  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3728. 

Kentucky 

Robert  Leonard,  State  Single  Point  of 
Contact  Kentucky  State  Clearin^rause,  2nd 
Floor  Capital  Plaza  Tower.  Frankfort 
Kentucky  40601,  Telephone  (502)  564-2382. 

Maine 

State  Single  Point  of  Contact  Attn:  Joyce 
Benson,  State  Planning  Office,  State  House 
Station  #38,  Augusta,  Maine  04333. 
Telephone  (207)  2fl»-3281. 

Maryland 

Mary  Abrains,  Chief,  Maryland  State  : 
Clearinghouse,  Department  of  State  Planning. 
301  West  Preston  Street  Baltimore,  Maryland 
21201-2365.  Telephone  (301)  225-449a 

Massachusetts 

State  Sin^  Point  of  Contect  Attn:  Beverly 
Boyle,  Executive  Office  of  CoBununities  k 
Development  100  Cambridge  Street  Room    '^ 
1803,  Boston.  Massachusette  02202. 
Tel^hone  (617)  727-7001. 

Michigan 

Milton  O.  Waters,  Director  of 
Operations,  Michigan  Nei^bothood  BuiMers. 
AHiance,  Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111. 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan  Department 
of  Commerce,  Midiigan  Neighborhood 
Builder,  Alliance.  P.O.  Box  30242,  Lansing, 
Midiigan  48000.  Telephone  (517)  373-6223. 

Mississippi  .         . 

Ms.  Cathey  MaDette,  Qearin^ouse 
Officer,  Department  of  Finance  and 
Administration,  Office  of  Policy 
Development  Federal  State  Programs, 
Department  of  Planning  and  Policy,  421  West 
Pascagoula  Street  (acluon.  Mississippi  30203. 
Telephone  (601)  960-4280. 

Missouri 

Lois  Pohl,  Federal  Assistance 
Cleariqghouse.  OfRce  oS  Administration. 
Division  of  General  Services,  PX).  Box  80% 
Room  430,  Truman  Building,  {efferson  City, 
Missouri  65102,  Telephone  (314)  751-4834. 

Montana 

Deborah  Stanton.  State  Sin^  Point  of 
Contact  Inteigovemmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202— State  CapitoL  Helena,  Montana  50820. 
Telephmie  (408)  444-6522. 


Nevada 


Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson  City, 
Nevada  89710.  Telephone  (702)  885-4420, 
Attention:  )ohn  B.  Walker,  Clearinghouse 
Coordinator. 

New  Hampshire 

leffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/james  E. 
Bieber,  ZVt  Beaoon  Street  Concord,  New 
Hampshire  03301.  Telephone  (603)  271-2155. 

New  jersey 

Barry  SkokoWski.  Director.  Division  of 
Local  Government  Services,  Department  of 
Community  Affairs.  CN  803.  Trenton.  New 
jersey  06625-0803,  Telephone  (609)  292-6813. 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Govenunent 
Services.  CN  BOB,  Trenton.  New  jersey  0e62&- 
0803,  Telephone  (609)  292-9025. 
New  Mexico     I 

Dorthy  R  (Duffy)  Rodriquez,  Deputy 
Director.  State  Budget  Division,  Department 
of  Finance  &  Administration,  Room  190, 
Bataan  Memorial  Building.  Santa  Fe,  New 
Mexico  87503,  Telephone  (505)  827-3640. 

New  Yoric 

New  York  State  Clearinghouse.  Division  of 
the  Budget.  State  Capitol.  Albany,  New  Yoik 
12224,  Telephone  (518)  474-1605. 

North  Carolina 

Mrs.  Chrys  Baggett  Director, 
Intergovemmeatal  Relations,  N.C. 
Department  of  Administration.  116  W.  Jones 
Street.  Raleigh.  North  Carolina  27611, 
Telephone  (919)  733-0499. 

North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact  Office  of  Intergovernmental  Affairs. 
Office  of  Management  and  Budget,  14th  Floor, 
State  Capitol.  Bismarck,  North  Dakota  58505, 
Telephone  (701)  224-2094. 

Ohio 
.     Larry  Weaver.  State  Single  Point  of 

Contact  State/Federal  Funds  Coordinator, 
'  State  Clearin^use,  Office  of  Budget  and 

Management  30  East  Broad  Street  34th 

Floor,  Columbus,  Ohio  43266-0411.  Telephone 

(614)  466-06861 

Oklahoma 
Don  Strain.  State  Single  Point  of  Contact 

Oklahoma  Department  of  Commerce,  Office 

of  Federal  Assistance  Management  6601 


Broadway  Extension.  Oklahoma  City. 
Oklahoma  73116,  Telephone  (405)  843-977a 

Oregon 

Attn:  Ddorek  Streeter,  State  Single  Point  of 
Contact  Intergovernmental  Relations 
Division.  State  Clearin^ouse,  155  Cottage 
Street  NE..  Salem.  Orc^n  97310.  Telephone 
(503)  37&-1998. 
Pennsylvania 

Sandy  Kline,  Project  Coordinator. 
Pennsylvania  Intergovernmental  Council. 
P.O.  Box  11880,  Harrisburg,  Pennsylvania 
17108,  Telei^one  (717)  783-3700. 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Statewide  Plannibg  Aogram,  Department  of 
Administration,  Division  of  Planning.  285 
Melrose  Street  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2856. 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  Office  of 
Strategic  Planning. 
South  Carolina 

Danny  L.  Cromer.  State  Single  Point  of 
Contact  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street  Room  477, 
Columbia,  South  Carolina  29201,  Telephone 
(803)734-0435. 

South  Dakota 

Susan  Comer,  State  Clearin^ouse 
Coordinator.  Office  of  the  Governor,  500  East 
Capitol.  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212. 

Tennessee 

Charies  Brown.  State  Single  Point  of 
Contact  State  Planning  Office.  600  Charlotte 
Avenue.  309  John  Sevier  Building.  Nashville. 
Tennessee  37219.  Telephcme  (615)  741-167& 

Texas 

Tom  Adams.  Office  of  Budget  and 
Planning.  Office  of  the  Governor,  P.O.  Box 
12428.  Austin,  Texas  78711,  Telephone  (512) 
463-1778. 
Utah 

Utah  State  Clearinghouse,  Attn.:  Carolyn 
Wright  Office  of  Planning  and  Budget  State 
of  Utah,  lie  State  Capitol  Building.  Salt  Lake 
City,  Utah  84114.  Telephone  (801)  538-1547. 

Vermont 

Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  ft  Coordination, 
Pavilion  Office  Building.  106  State  Street 
Montpelier,  Vermont  05602,  Telephone  (802) 
828-3326. 


Washington 

Marilyn  Dawson.  Washington. 
Intergovernmental  Review  Process, 
Department  of  Community  Development  0th 
and  Columbia  Buikling.  MaU  Stop  GH-61 
Olympia,  Washington  96504-4151.  Telephone 
(206)  753-497& 
West  Virginia 

Fred  Cutlip.  Director,  Community 
Development  Division.  Governor's  Office  of 
Community  and  Industrial  Development 
Building  #6,  Room  553,  Chariestoa  West 
Virginia  25305,  Telephone  (304)  348-40ia 

Wiscmisin 

James  R.  Klanser.  Secretary,  Wisconsin  ^ 
Department  of  Administration.  101  South . 
Webster  Street  GEF  2.  P.O.  Box  7864. 
Madison.  Wisconsin  53707-7864.  Telephone 
(608)  286-1741. 

(Hease  direct  correspondence  and 
questions  to:  William  C  Carey,  Section  Chief. 
Federal-State  Relations  OfRce,  Wisconsin 
Department  of  Administration.  Telephone 
(608)  266-0287. 
Wyoming 

Ann  Redman.  State  Single  Point  of  Contact 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office.  Capitol 
Building,  Cheyenne,  Wyoming  82002. 
Telephone  (307)  777-7574. 

Territories 
Guam 

Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research.  Office  <rf 
the  Governor,  P.O.  Box  29Sa  Agana,  Guam 
960ia  Telephone  (671)  472-2285. 
Northern  Mariana  Islands 

State  Single  Point  Contact  Planning  and 
Budget  Office.  Offi^  of  the  Governor. 
Saipan.  CM,  Northern  Mariana  Islands  98050 

Puerto  Rico 

Patria  Custodio/Isreal  Soto  Mairero, 
Chairman/Director,  Puerto  Rico  Planning 
Board.  MiniUas  Government  Center,  P.O.  Box 
41119,  San  juan.  Puerto  Rico  00040-4965, 
Telephone  (800)  727-4444. 
Virgin  Islands 

jose  L  George,  Director,  Office  of 
Management  and  Budget  No.  32  ft  33 
Kongens  Gade.  Chariotte  AmaUe,  V.L  00802, 
Telephone  (809)  774-0750. 

[FR  Doc.  90-19726  Filed  9-14-80;  9:45  am] 
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DEPARTMENT  OF  EDUCATION 

Retwbiyatlon  Services  Adminittration; 
Grants 

In  the  matter  of  special  projects  and 
demonstrations  for  providing  vocational 
rehabilitation  services  to  individuals  with 
severe  handicaps;  Vocational  RehabiUtation 
Service  Projects  Program  for  Migratory 
Agricultural  and  Seasonal  Farmworkers  with 
Handicaps;  Vocational  Rehabilitation  Service 
Program  for  American  Indians  with 
Handicaps. 

aqcncy:  Department  of  Education. . 
ACTION:  Combined  notice  of  proposed 
funding  priorities  for  fiscal  year  1991. 


t:  The  Secretary  proposes 
funding  priorities  for  fiscal  year  1991  for 
service  activities  to  be  supported  under 
the  following  programs  of  the 
Rehabilitation  Services  Administration 
(RSA): 

— Special  Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Individuals  with  Severe 
handicaps. 

— ^Vocational  Rehabilitation  Service  Projects 
Program  for  Migratory  Agricultural  and 
Seasonal  Farmworkers  with  Handicaps. 

— ^Vocational  Rehabilitation  Service  Program 
for  American  Indians  writh  Handicaps. 

DATES:  Comments  must  be  received  on 
or  before  October  17. 1990. 
AOORESSCS:  Comments  should  be 
addressed  to  Thomas  E.  Finch,  Ph.D., 
Office  of  Developmental  Programs. 
Rehabilitation  Services  Administration. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  (room  3038  Switzer 
Building).  Washington.  DC  20202-2575. 
ran  FunTHER  mfomiation  contact: 
The  contact  person  listed  after  the 
proposed  priorities  for  each  of  the 
programs. 

Proposed  Priorities: 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
set  aside  funds  and  give  an  absolute 
preference  to  applications  that  respond 
to  one  of  the  proposed  priorities 
described  in  this  notice  for  fiscal  year 
1991.  An  absolute  priority  is  one  that 
permits  the  Secretary  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  one  of 
these  priorities.  RSA  invites  public 
comment  on  the  merits  of  the  proposed 
priorities,  including  suggested 
modifications  to  the  proposed  priorities. 

The  final  priorities  will  be  annoimced 
in  the  Federal  Register.  The  final 
priorities  will  be  determined  by 
responses  to  this  notice,  available  funds, 
and  other  departmental  considerations. 


The  publication  of  these  proposed 
priorities  does  not  bind  the  United 
States  Department  of  Education  to  fund 
projects  in  any  or  all  of  these  services 
areas,  unless  otherwise  specified  by 
statute.  Funding  of  particular  projects 
depends  on  the  availability  of  funds,  the 
nature  of  the  final  priorities,  and  the 
quaUty  of  the  appUcations  received. 

The  following  proposed  priorities 
represent  areas  in  which  RSA  proposes 
to  support  service  activities  through 
grants  in  three  programs.  Brief 
descriptions  of  these  three  programs 
follow. 

The  program  of  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Individuals  with  Severe  Handicaps  is 
authorized  by  title  III,  section  311(a)(1) 
of  the  Rehabilitation  Act  of  1973,  as 
amended.  Under  this  discretionary  grant 
program.  Federal  support  may  be 
provided  to  States  and  public  and  other 
nonprofit  agencies  and  organizations  to 
expand  or  otherwise  improve  vocational 
rehabilitation  services  to  individuals 
with  severe  handicaps. 

The  Vocational  Rehabilitation  Service 
Projects  Program  for  Migratory 
Agricultural  and  Seasonal  Farmworkers 
with  Handicaps,  authorized  by  title  III. 
section  312  of  the  Rehabilitation  Act  of 
1973,  as  amended,  provides  grants  to 
State  and  local  vocational  rehabilitation 
agencies  for  vocational  rehabilitation 
services  to  migratory  agriculttiral 
workers  with  handicaps  or  seasonal 
farmworkers  with  handicaps. 

The  Vocational  Rehabilitation  Service 
Program  for  American  Indians  with 
Handicaps,  authorized  by  title  I.  section 
130  of  the  Rehabilitation  Act  of  1973.  as 
amended,  provides  grants  to  Indian 
tribes  and  tribal  consortia  for  vocational 
rehabilitation  services  to  American 
Indians  with  handicaps  who  reside  on 
Federal  or  State  reservations. 

Proposed  Priorities  for  the  Program  of 
Special  Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Individuals  With  Severe 
Handicaps 

Priority  1 — Specific  Learning 
Disabilities 

In  1987.  the  Rehabilitation  Services 
Administration  awarded  an  evaluation 
contract  to  Berkeley  Planning 
Associates  to  assess  the  rehabilitation 
efforts  made  by  State  vocational 
rehabilitation  agencies,  and  identify 
changes  needed  to  expand  and  improve 
the  nature,  scope,  and  quality  of 
services,  to  persons  with  severe  learning 
disabilities.  Berkeley  Planning 
Associates  published  a  report  in  1989 
that  identified  a  number  of  program 


areas  in  the  vocational  rehabilitation 
service  delivery  system  that  needed 
improvement.  After  release  of  the  report, 
the  Rehabilitation  Services 
Administration  established  an  internal 
workgroup  to  identify  issues  of  concern 
pertaining  to  the  provision  of  services  to 
persons  with  specific  learning 
disabilities.  The  recommendations  of 
both  the  Berkeley  Planning  Associates 
report  and  the  Specific  Learning 
Disabilities  Workgroup  indicated  that 
the  work  of  State  vocational 
rehabilitation  providers  could  be 
improved  by  providing  services  in  the 
areas  of  peer  support  groups,  self- 
advocacy  skills,  social  skiUs  training, 
and  specialized  support  for  students 
with  specific  learning  disabilities 
enrolled  in  vocational  training  or 
education  programs. 

In  order  to  improve  services  to 
persons  with  specific  learning 
disabilities,  priority  will  be  given  to 
projects  that  propose  to  implement 
models  using  peer  support  groups  to 
assist  in  providing  services  to 
individuals  with  specific  learning 
disabilities.  The  project  must  use  peer 
support  groups  to  provide  a  range  of 
services  to  individuals  with  specific 
learning  disabilities  that  include  self 
advocacy  and  consumer  advocacy  skills 
training,  disability  awareness, 
interpersonal  and  social  skills 
development  training,  and  specialized 
support  for  students  with  learning 
disabilities  enrolled  in  vocational 
training  or  education  programs.  These 
services  must  be  provided  during  the 
transition  process  from  school  to  woric, 
beginning  with  the  application  for 
vocational  rehabilitation  services  and 
continuing  through  the  post-employment 
phase.  The  project  must  develop,  after 
the  award,  strategies  to  promote  the  use 
of  collaborative  activities  between 
facilities  and  other  commimity-based 
resources  in  serving  this  disability 
frapulation. 

The  project  must  demonstrate  an 
appropriate  approach  to  service 
delivery,  the  specific  outcomes  to  be 
pursued  and  measured,  and  the  methods 
to  l>e  used  to  evaluate  the  effectiveness 
of  that  approach. 

Priority  2— Long-term  Mental  Illness 

The  Rehabilitation  Services 
Administration  supported  a  study  titled 
a  Best  Practice  Study  of  Vocational 
Rehabilitation  Services  to  Severely 
Mentally  111  Persons  that  identified  the 
lack  of  support  services  for  persons  with 
long-term  mental  illness  as  a  significant 
barrier  to  improving  their  employment 
outcomes.  The  study  recommended  that 
the  Rehabilitation  Services 


Administration  encourage  State 
vocational  rehabilitation  agencies  to  use 
psychosocial  rehabilitation  facilities  in 
an  effort  to  reduce  this  barrier.  State 
vocational  rehabilitation  agencies  report 
that  many  psyohosocial  rehabilitation 
facilities  provide  effective  support 
services,  such  as  housing  and 
monitoring  of  medication,  but  do  not 
provide  appropriate  vocational 
rehabilitation  services.  On  the  other 
hand,  while  traditional  rehabilitation 
facilities  currently  serve  a  growing 
segment  of  individuals  with  long-term 
mental  illness,  they  lack  the  resources 
necessary  to  address  the  psychological 
needs  of  these  individuals.  Tlierefore. 
this  priority  addresses  issues 
surrounding  the  collaboration  between 
vocational  rehabilitation  providers  and 
psychosocial  facilities. 

In  order  to  improve  outcomes  for 
individuals  with  long-term  mental 
illness,  priority  will  be  given  to  projects 
that  demonstrate  a  local,  community- 
based  approach  to  providing  services  to 
individuals  with  long-term  mental 
illness.  The  project  must  develop, 
evaluate,  and  implement  after  the 
award,  strategies  that  provide  for— (1) 
increased  collaboration  between 
traditional  rehabilitation  facilities  and 
psychosocial  and  other  programs  that 
effectively  serve  individuals  with  long- 
term  mental  illness;  (2)  improvement  in 
the  knowledge  and  skills  of  staff  in 
accessing  and  collaborating  with 
available  commimity  resources  and 
facilities;  and  (3)  a  variety  of  support 
services,  including  vocationally  focused 
follow-up  services  after  job  placement. 

The  project  must  demonstrate  an 
appropriate  approach  to  service 
delivery,  the  specific  outcomes  to  be 
pursued  and  measured,  and  the  methods 
to  be  used  to  evaluate  the  effectiveness 
of  that  approach. 

KM  FURTHER  SIFORMATION  CONTACT 

Thomas  E.  Fitich.  Ph.D..  Office  of 
Developmental  Programs,  Rehabilitation 
Services  Administration,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3038  Switzer,  Washington,  DC 
20202-2649.  Telephone:  (202)  732-1347. 

Proposed  Priwity  for  the  Vocational 
Rehabilitation  Service  Projects  Program 
for  Migratory  Agricultural  and  Seasonal 
Farmworkers  With  Handicaps 

RSA  data  do  not  provide  an  adequate 
or  accurate  measure  of  the  impact  of 
vocational  rehabilitation  services  for 
migratory  and  seasonal  farmworkers  . 
(MSFWs).  However,  from  the  latest 
report  to  MSFWs  completed  in 
September  1987,  RSA  learned  that  from 
the  clients'  perspective,  the  most 
important  benefit  of  the  vocational 


rehabilitation  program  is  the  receipt  of 
medical  services,  including  both 
physical  restoration  and  diagnostic 
services.  Few  clients  felt  that  increased 
employability  was  one  of  the  major 
benefits  of  the  vocational  rehabilitation 
services  they  had  received.  Although  the 
MSFWs  who  were  rehabilitated 
expected  their  jobs  to  last  longer,  the 
evidence  stiggests  that  the  long-term 
benefits  are  difficult  to  measure. 
Although  rehabilitation  may  involve 
movement  into  a  non-agricultural 
occupation,  these  jobs  are  usually  low- 
skUled  ones  in  service  industries. 

Field  work,  irrigating,  cultivating,  and 
harvesting  require  strenuous  physical 
labor,  repetitive  motion,  the  use  of 
power  equipment,  working  in  poor 
weather  conditions,  and  exposure  to 
agricultural  chemicals.  The  very  nature 
of  these  jobs  puts  the  MSFWs  with 
handicaps  at  greater  risk  of  becoming  ill 
or  sustaining  injuries. 

The  traditional  model  of  vocational 
rehabilitation  services  does  not  focus  on 
two  important  issues  faced  in  the 
rehabilitation  of  MSFWs.  These  issues 
are:  (1)  The  role  of  prevention  in 
addriessing  the  health  aspects  of 
farmworker  disability  and  (2)  the 
rehabilitation  of  MSFWs  in  non- 
agricultural  jobs  that  are  fixed  in 
location.  Increased  program  attention  is 
needed  to  develop  effective  strategies  to 
expand  employement  options  for 
MSFWs  with  handicaps. 

Priority  will  be  given  to  those  projects 
that  develop  and  implement  effective 
methods  to  expand  MSFWs' 
employment  options  to  jobs  other  than 
migratory  and  seasonal  farmwork. 
Projects  must  develop  and  implement  a 
vocational  rehabilitation  training  model 
that  focuses  on  providing  skills  training 
in  high  demand  occupations  in  a  fixed 
location.  The  project  must  develop 
strategies  that  provide  a  full  range  of 
services,  including  guidance  and 
counseling;  preventive  education  in 
addressing  die  health  aspects  of 
farmworker  disability;  vocational 
retraining  that  includes  assistance  in 
improving  English  language  skills,  as 
needed,  as  part  of  an  integrated 
program;  work  evaluation;  and 
individual  skill  or  competencies 
development  leading  to  alternative  job 
placements  outside  of  migratory  and 
seasonal  farmwork. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  Hofler,  Office  of 
Developemental  Programs. 
Rehabilitation  Services  Administration, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3318,  Switzer, 
Washington,  DC  20202-2649.  Telephone: 
(202)  732-1332. 


Proposed  Priority  for  the  Vocational 
Rehabilitation  Service  Program  for 
American  Indians  With  Handicaps 

A 1987  study  of  the  problems  and 
needs  of  American  Indians  with 
handicaps  indicates  that  certain  types  of 
health  and  educationally  related 
disabilities  are  disproportionately 
represented  in  the  American  Indian 
population,  accounting  for  much  of  the 
disparity  in  the  disability  status 
between  American  Indians  and  other 
individuals.  Alcoholism  is  a  major 
contributor  to  death  and  disability 
among  American  Indians.  American 
Indians  are  three  times  more  likely  to  be 
hospitalized  for  alcohol  dependency 
than  individuals  bom  the  general 
population.  Between  the  ages  of  15 
through  34  years,  American  Indians  are 
over  11  times  more  likely  to  die  due  to 
alcoholism  when  compared  to  the  death 
rate  for  all  races. 

Priority  will  be  given  to  projects  that 
develop  a  component  of  their  overall 
vocational  rehabilitation  service 
program  to  etablish  appropriate  linkages 
with  alcohol  treatment  centers  and 
counseling  services  for  American 
Indians  with  alcohol  dependency. 
Projects  must  include  strategies  that 
create  or  augment  a  vocational 
rehabilitation  component  that  assists 
American  Indians  with  alcohol 
dependency  to  obtain  competitive 
emplojrment.  The  project  must  develop 
and  implement  appropriate  strategies 
that  will  increase  cooperation  with 
support  resources  and  treatment  centers 
such  as  those  provided  through  the 
Indian  Health  Service,  the  Bureau  of 
Indian  Affairs,  other  government 
detoxification  centers,  and  other  acute 
care  facilities  utilized  in  the 
rehabilitation  process.  The  project  must 
also  include  strategies  that  support 
improvements  in  the  professional  skills 
of  vocational  rehabilitation  staff, 
including  counselors,  to  enhance  the 
overall  services  available  to  alcohol- 
dependent  American  Indians.  The 
project  must  also  coordinate  activities 
among  respective  State  agencies. 
Rehabilitation  Continuing  Education 
Programs,  Rehabilitation  Researdi  and 
Training  Centers,  and  other  established 
rehabilitation  resources  that  enhance 
the  provision  of  vocational 
rehabilitation  services  and  increase 
opportimities  for  gainful  employment. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  Hofler.  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administi-ation,  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3318,  Switzer  Building, 
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DEPARmENT  OP  BXJCATION 
(CFOA  No:  14.2041 

Sclwol,  CoMeqe,  wd  llniveriity 


YmtIOOI 


HivnaiKins  ror 
Awante  for  Fiscal 


Note  to  applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  applicaticm  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  program:  To  encourage 
partnerships  between  institutions  of 
higher  education  and  secondary  schools 
serving  low-income  students,  and  to 
support  programs  that  improve  the 
academic  skills  of  public  and  private 
nonprofit  secondary  school  students, 
increase  their  opportunity  to  continue  a 
program  of  education  after  secondary 
school,  and  improve  their  prospects  for 
employment  after  second^  tchooL 

Deadline  for  transmittal  of 
apphcations:  5/17/91. 

SModhne  for  intnigoveimaeat^ 
review:  7  fl9/91. 

Available  fiuid&SXOOOjCKKk 

Estimated  range  of  awards:  $260iflOO- 
$400,0)0  per  year. 

NolK  The  Department  wilt  not  consider  a 
request  for  less  than  i 


Estimated  averages^  cfmrndiK 
$275,000. 
Estimated  number  of  awards:  11. 

Note:  TW  Departtoeat  is  net  boand  by  any 
estimates  in  diio  notice. 

Project  PwiottUfAo  3S  montha. 

AppKcaUv  Regofaffaoa 

The  Edccattoo-Depaiteienf  Generrf 
Administrative  Regulations  {EDGAIQ  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Programs),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  82  (New 
Restrictions  on  Lobbying)  and  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Woricplace  (Grants)). 

EUgibUity 

To  be  eligible  to  apply  for  a  grant 
under  this  program,  an  institution  of 


higher  edacatioa  and  a  local  edMcadona)^ 
■gency  wsaaX.  eniat  into  a  writtea 
pai'tnerahrp  agreeinent;  The  | 
may  also  include  businesses,  la 
organizations,  professional  assc 
community-based  organizations,  er 
other  private  or  public  agencies  at 
associations.  All  partners  must  s%p  tfw 
agreement  which  shall  include— 

(1)  A  listing  of  all  participants  ki  1km 
partnership; 

(2)  A  description  (tf  the 
responsibilities  of  each  participasi  is 
the  partnership:  and 

(9)  A  listing  of  the  resources  Is  be 
contributed  by  each  participant  ia  tbe 
partnership.  In  addition,  the  paitsershig 
must  establish  a  governing  body  Ast 
includes  one  representative  of  csck 
participant  in  the  partnersfaipL. 

The  legal  applicant  inay be  oas 
member  of  the  partnersh^  desigasled 
by  the  group  to  apply  for  ffce  grart. 
However,  the  legal  appIicaaiBaslhsa 
local  educational  agency,  am  laiUlaWiiia 
of  higher  education,  or,  provided  ttst 
the  partnership  has  been  esteblUMd  as 
a  separate  legal  entity,  the  paitsriihip 

bi  order  for  the  partnersUp  to  ba  tfle 
legal  applicant,  the  partnership  most  bs 
faicorpcvated  as  a  non-profit  S01fcH3) 
orgaaiintinn  and  must  include  oa 
instftaOoB  of  bi^er  edtication  aad  • 
local  educational  agency. 

Note:  The  Department  will  not  consider 
applications  that  are  not  from  eligible 
oppUcaatadaasI  eontaln  the  reqtiinA 
wriHiBpartiaslip  agreement  betwaiB  as 
instittttiMi  o{  hifllMr education  and  ■  bcal 
ariaeattaaal  apoag;  or  are  not  aignci  by 
arifearikadnpnasatatives  of  the  inatfaitfaB 
a(  bishar  edwratioaand  the  local  edaBaNoiial 
agency.  Geiieratty.Jbe  authorized 
rappBsenSMlwas  an  the  president  of  Ae 
iaalttaliaa  aad  the  onperintendent  of  achsali 
respectlvety.  Apf^canta  should  refer  (O  M 
cm  Pait77J  Ebi  the  definition  of  a  local 
■diirslinsal  agency  and  section  12ai|a|af  As 
Hi^KrBAicatfoe  Act  of  1965  as  amoidBd  pi 
U.S.C  1141(a)]  for  the  defmition  of  am 
institution  of  higher  education. 

Activities 

Grant  funds  may  be  used  by  the 
partnership  to  support  programa  I 

(a)  Use  college  students  to  tut 
secondary  school  students  and  : 
their  basic  academic  skills; 

(b)  Are  designed  to  improve  tte  basic 
academic  skills  of  secondary  sebsol 
students; 

(c)  Are  designed  to  increase  the 
understanding  of  specific  sub|eclB  of 
secondary  school  students; 

(d)  Are  designed  to  improve  the 
opportunity  to  continue  a  program  af 
education  after  graduation  for 
secondary  school  students;  and 

(e)  Are  designed  to  increase  dbe    ■ 
prospects  for  employment  after 


paduation  of  secondary  school 
lents. 


f^iliiift  Requirements 

fa)  The  Secretary  will  reserve  65 
p«a:ent  of  program  funds  for  programs 
epvating  during  the  regular  school  year 
aad  35  percent  to  carry  out  programs 
:  the  summer.  An  applicant  may 
t  funds  to  operate  programs 
[file  regular  school  year,  the 
aer,  or  both.  The  budget  must 
dasrly  separate  the  amoimt  requested 
far  the  regular  school  year  programs  and 
As  summer  programs. 
-  (b)  The  partnership  must  provide  at 
>  aft  percent  of  the  cost  of  the  project 
It  year,'40  percent  in  the  second 
'snd  50  percent  in  the  third  and  any 
adisequent  years.  (Regulations 
flBveming  the  Federal  matching 
rsfuirements  can  be  found  in  34  CFR 
port  74.  subpart  G  and  34  CFR  80.24.) 

(c)  A  local  educational  agency 
Mceiving  funds  under  this  program  shall 
nac  these  funds  so  as  to  supplement  and 
aai  supplant  non-Federal  funds,  and,  to 
Ifce  extent  practical,  increase  the 
lasources  Utat  would,  in  the  absence  of 
Inderal  funds  received  under  this 
pngram,  be  made  available  from  non- 
Ibderal  sources  for  the  education  of 
sladents  participating  in  a  project-under 
this  program.  A  local  educational 
agency  receiving  funds  under  this 
pragrem  shall  not  reduce  its  combined 
1  eflbrt  per  student  or  its  aggregate 
on  education. 


Norities 

bi  accordance  with  the  Education 
Department  General  Administrative 
Icgulations  (EDGAR),  34  CFR 
7kl05(c)(3).  the  Secretary  has 
aolablished  the  following  absolute 
psiorities.  Applications  submitted  imder 
the  School,  College,  and  University 
ftrtnerships  program  for  fiscal  year 
im  must  meet  two  or  more  of  the 
folowing  priorities  in  order  to  be 
cansidered  under  this  competition: 

(1)  Programs  which  will  serve 
predominantly  low-income  conununities; 

mhatnerships  which  will  run 
ptogmss  during  the  regular  school  year 
aad  the  summer;  and 

(3)  Programs  which  will  serve 
educationally  disadvantaged  students; 
potential  dropouts;  pregnant,  adolescent, 
and  teen  parents;  or  children  of 
agratory  agricultural  workers  or  of 
itory  fishermen. 

Criteria 

|a)|l)The  Secretary  uses  the  following 
JlJiaB  criteria  to  evalute  applications 
a  new  grants  under  this  competition. 


(2)  The  maximnm  score  for  all  of  these 
criteria  is  100  points. 
'  (3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  7i^e  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
ai^lication  to  determine  how  well  the 
project  will  meet  the  purpose  of  School 
College,  and  University  Partnerships 
program,  including  consideration  of — 

fi)  The  objectives  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  School, 
College,  and  University  Partnerships 
program. 

(2)  Extent  of  need  for  the  project  (20 
points)  The  Secretary  reviews  eadi 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  School,  College  and 
University  Partnerships,  including 
consideration  of— 

(i)  The  needs  addressed  by  the 
project; 

(it)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  qnaKty  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  weU  the  objectives  of  the 
project  relate  to  (he  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  ol^ective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 


(C)  The  tjaie  dmt  each  person  referred 
to  in  paragraph  (bX4)(i)  (A)  and  (B)  will 
commit  to  the  project:  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatoiy  enqrioyment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considei»— 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (IS  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

[7]  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Intergovernmental  Review  of  Fedwal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  (be 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  eech  State 
tmder  the  Executive  order.  If  you  want 


to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  Bst 
published  in  the  Federal  Register  on 
September  15, 1980.  pages  38342-38343. 

In  States  that  have  not  established  a 
process  or  chosen  s  program  for  review. 
State,  areawide,  regional,  and  local 
entities  mdy  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Sngle  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-deKvered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.204,  U.S.  Department  of 
Education.  Room  4161, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4-.30  pjn.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  the 
applicant  submits  its  completed 
appHcation.  Do  not  send  application  to 
the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.204),  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.na. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.204).  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  maihng: 

(1)  A  private  metered  postmark. 
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(2)  A  mail  receipt  that  is  not  dated  by 
the  U.&  Postal  Service. 

Notes  (1)  The  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  applicant  should  check  with  its  local 
post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant  If 
an  applicant  fails  to  receive  the 
notification  of  appUcation  receipt  within 
15  days  from  the  date  of  mailing  the 
application,  the  applicant  should  call  the 
U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Departinent — ^in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Applicatioo  Instructions  and  Fonns 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 


burden  and  various  assurances  and 
certificatians.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Fona  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  materials:  Estimated 
Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug  Free 
Woricplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009.  Rev. 
12/88)  and  instructions.  (NOTE:  ED 
Form  GCS-009  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted 
to  the  Department) 


Disclosure  of  Lobbying  Activities 
(Standard  Form  ILL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  subnet  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  Uie  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

RM  RmTHER  INPORMAHON  CONTACT: 

May }.  Weaver,  Chief,  Special  Services 
Branch,  Division  of  Student  Services 
Office  of  Postsecondary  Education, 
Department  of  Education,  Room  3066, 
ROB-3, 400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5249.  Telephone 
(202)  708^4808. 

Authority:  20  U.S.C  110Sa-1105& 

Dated:  September  e,  199a 
Leonaid  L  Haynes  m. 
Assistant  Secretary  for  Postsecondary 
Education. 
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bwtnictiaiis  lot  tte  8F  424 

This  is  a  standard  form  used  by  applicants 
*'^  'a.    as  fr  required  facesheet  for  preapplications 
'      and-applications  submitted  for  Federal 
assistance,  h  will  be  used  by  Federal 
agencies  to  obtain  applicant  certification  that 
States  which  have  estabUshed  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program  to 
be  included  in  their  process,  have  been  given 
an  opportimity  to  review  the  applicant's 
submission. 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 
identifier  number.  If  for  a  new  project,  leave 
blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance,  activity,  complete 
address  of  the  applicant  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

A.  Enter  Employer  Identification  Number 
(BIN)  u  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letterfs)  in  the  8pace(8)  provided: 
— "New"  means  a  new  assistance  award. 
^"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 


— "Revision"  means  any  change  in  the 
Federal  Government's  financial 
obligation  or  contingent  liability  from  an 
existing  obligation. 
9.  Name  of  Federal  agency  from  which 

assistance  is  being  requested  with  this 

application, 
la  Use  the  Catalog  of  Federal  Domestic 

Assistance  number  and  title  of  the  program 

under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  if  more  than  one  program  is  involved, 
you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  poUtical  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
wiU  result  in  a  dollar  change  to  an  existing 
award,  indicate  oniy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 


16.  Applicants  should  contact4he  State 
Single  Point  of  ConUct  (SPOC)  for  Federal      ' 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  pf  the 
governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative 
must  be  on  file  in  the  applicant's  ofiice. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

Supplemental  Instructions  for  Standard  Form 
424 

Item  #2:  If  the  appUcant  organization  has 
been  assigned  an  ED  entity  number 
consisting  of  the  IRS  employer  identification 
number  prefixed  by  "1"  and  suffixed  by  a 
two-digit  number,  enter  the  full  ED  entity 
number  in  the  space  entitled  "Applicant 
Identifier." 

Item  #16:  Applicants  are  required  to 
contact  the  State  Single  Point  of  Contact  for 
Federal  Executive  Order  12372  to  determine 
whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 
Applicants  must  complete  either  Item  16a  or 
1^  to  indicate  whether  or  not  the  application 
is  subject  to  State  review. 
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Instnictiow  fortlM  SF-424A 
General  InttnictioM 

This  form  is  detuned  ao  that  application 
can  be  made  for  &nds  from  one  or  more  grant 
programs.  In  preparing  the  budget  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  g^ntor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year]  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary;  Lines  1-4, 
Orfumns  (a)  and  (k) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not 
requiring  a  functional  or  activity  breakdown, 
enter  on  Line  1  under  Column  (a)  the  catalog 
program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each  line 
in  Column  (a),  and  enter  the  catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  •  breakdown  by  function  or 
activity,  enter  the  catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  bie  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Colunms  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding  period 
(usually  a  year). 

Lines  1-4,  Golunns  (c)  through  (g) 

(continued)  I 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 


agency  instructions  piovii^  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  colunuis  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Colunms  (c)  and 
(d).  Enter  in  Coliunn  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Coltmm  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  l^-Show  the  total  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  till  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

lines  So-i— Show  the  totals  of  Lines  6a  to 
eh  in  each  column. 

lines  6j — Show  the  amount  of  indirect  cost. 

line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  appUcations  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section  A, 
Column  (g),  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4),  Line  6k  should  be  the  same  as  the  sum 
of  the  amounts  in  Section  A,  Columns  (e)  and 

(f)  on  Line  5. 

line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-11 — ^Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a>— Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c>— £nter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

riAwiMi  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 


I  (^— Enter  totals  of  Columns  (b), 
(c),  and  (d). 

line  12— Enter  the  total  for  eadi  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A.. 

Sactioo  D.  Foncoatod  Cash  Neadb 

line  IS— Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

lino  14— Enter  the  amount  of  cash  frxmi  all 
other  sources  needed  by  quarter  during  the 
first  year. 

line  15— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Esttmatas  of  Federal  Funds 
Needed  for  Balanoa oldia  Pra}act 

Lines  IS-IS— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Coltmm  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

line  2S— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Otiier  Budget  Infotmatian 

line  21 — Use  this  space  to  explain  amounts 
for  individual  direct  object-class  cost 
cat^ories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  appUed.  and  the  total 
indirect  expense. 

Line  23 — ^Provide  any  other  explanations  or 
comments  deemed  necessary. 

Supplemental  Budget  Instructions 

Clearly  separate  the  amounts  requested  for 
the  regular  school  year  activities  and  the 
summer  activities  in  Sections  A  and  B  of 
Standard  Form  424A,  Budget  Information — 
Non-Construction  Programs. 

In  addition,  attach  a  descriptive  budget 
narrative  for  both  the  regular  school  year 
activities  and  the  summer  activities.  The 
budget  narrative  should  explain  the  amounts 
for  each  individual  object  class  category  for 
both  the  Federal  dollars  and  for  the  non- 
Federal  commitments.  For  the  in-kind 
contributions,  the  budget  narrative  should 
provide  the  following  information:  (1) 
source(s)  of  the  contribution.  (2)  the  dollar 
value  of  the  donated  services,  supplies, 
equipment  etc.,  and  (3)  an  explanation  as  to 
how  the  value  of  these  contributions  was 


VmA. 
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detenriBBd.  (RcCar  to  BDGAK.  34  CFR  put 
74.  subpart  G  and  34  CFR  8024) 

The  foUowii«  details  ahoiild  alao  b* 
provided. 

Peraooiial:  Provide  a  braakdoiNn  of  pr^act 
peraonnel  that  includes  positioo,  peroeot  of 
time  committed  to  the  project  total  salary  to 
be  chaig^  to  liw  grml.  and  liie  dollar  vahw 
of  aiy  is-Uid  contribiitiona  andsr  pefaooneL 

FHafi  Daaafils  lackide  an  explanation  and 
appropriate  {ustification  if  the  fringe  benefit 
roBlriiwiUon  axoaada  20  petcenL 

TteveL  Indicata  the  aaonnta  requested  for 
out-of-state  travel  of  project  staff  only.  All 
travel  axpaodituns  shoukl  be  detailed  as  to 
purpose  and  must  be  justified  in  reUtion  to 
the  project  objectives.  For  each  trip  the 
fouowlng  tafafmatioB  snoind  be  provided, 
number  of  tiavelers.  node  of  transportation 
and  Bstiaiatad  ooat  aylaege  aUowances  for 
privately  owaad  vehides.  and  per  diem  costs. 

EquipauBt  list  itasM  of  eqaipment  in  the 
following  format  Item.  Number  of  Units,  Cost 
per  Unit.  Total  Cost  and  Eatimated  Uae 
Tune.  E^kupaaeat  teqaasts  nmst  be  fully 
justified  snd  necessary  to  cany  oot  the 
project  obiectives  and  activities. 

Smplier  Provide  a  breakdown  tA  costs  for 
ofCoe  supplies  and  inttniT*'"""'  supplies. 

Other.  Provide  a  breakdown  of  all  direct 
costs  not  clearly  covered  by  other  budget 
categories.  Examples  are  computer  uae 
chaises,  equipment  rental,  communication 
costs,  printtng,  stadent  stqiends.  student 
transportation,  in-state  travel  and  consultant 
services.  Identify  the  consultants  that  will 
work  on  the  project  and  the  scope  of  work  to 
be  performed  by  each  consultant  Provide  a 
detailed  breakdown  of  the  costs.  i.e..  daily 
fees  to  be  paid,  estimated  number  of  days  of 
service,  and  all  travel  expenses,  including  per 
diem.  Cost  riloufanoes  for  consultant  fees, 
hoaorarium.  per  diem  and  travel  shoukl  not 
exceed  amounts  permitted  by  comparable 
institutional  policies. 

Indirect  Charges:  indirect  costs  to  be 
charged  to  the  propam  may  not  exceed  8 
percent  of  the  ToUl  Direct  Charges.  (Refer  to 
EDGAR.  34  CFR  75.582) 

InstrucUona  for  Part  IB— Application 
Narratfre 

Befortf  preparing  the  Application  Narrative, 
an  applicant  should  read  carefully  all  the 
information  included  in  this  application 
package,  especially  the  program  purftose.  the 
information  regarding  priorfties,  and  the 
selectioa  criteria  the  Secretary  uses  to 
evaluate  appKcatioBS.  The  narrative  sfaoold 
encompsss  each  foiKtioa  or  activity  for 
which  fuads  are  being  requested  and 
^ould — 

1.  Begin  witk  an  Abstract  that  is.  a 
summary  of  the  proposed  project: 

2.  Describe  ibe  prograas  to  be  developed 
and  operated  by  A»  parlneisfaip  and  provide 
infotmatkm  on  how  the  purposes  of  the 
program  are  to  be  met; 

3.  Descrfiie  the  proposed  project  in  light  of 
each  of  te  selectioB  criteria  in  the  order  the 
criteria  are  listed  in  this  application  package: 
and 

4.  Include  any  other  pertinent  informatiQa 
that  migbt  assist  the  Secretary  in  reviewing 
the  appUcatiaa. 


Please  limit  the  Appltcatiaa  Narrative  to  n» 
mo(»  Ikaa  SO  doobte^paceii  typed  pages  (on 
one  side  oaly). 

Part  rV—Partaership  Agreement 

Instructions:  Applicants  are  rsquiied  to 
submit  a  written  partnenhip  agrnmant  with 
the  applicatiaa  far  funding  mukr  the  School 
Colkiie.  and  University  Partaanhips 
program.  Tba  paitnerriiip  agreement  must  be 
signed  by  aD  psrtners  and  must  detail  the 
reqMnsibilitias  of  soch  participant  in  the 
partnersli^i  and  the  resources  to  be 
contribated  by  eu^  paitidpanL  Applicants 
may  develop  their  own  paitueiah^ 
agreement  farm  or  may  use  die  farm  provided 
beknv  and  attach  to  it  a  deacriptfan  of  the 
responsibilities  of  each  partner  and  the 
resources  to  be  contributed  by  each  partner. 

Partnership  Agreement 

As  authorized  representatives  of  our 
institutions  and  organizations,  we  agree  to 
the  following  terms  with  respect  to  our 
application  aubmitted  by 

As  a  condition  of  receiving  a  grant  under 
die  School  CoU^e,  and  University 
Partnerahipa  program,  we: 
— ^Mdll  perform  the  activities  outlined  in  the 

applicatioa: 
— will  provide  die  resources  as  indicated  in 

the  application  narrative  and  budget 
— «wUl  provide  a  repreaentative  to  the 

project's  governing  body;  and 
— will  be  bound  by  all  other  statements  and 

commitments  contained  in  the  application. 

Signature.  Title,  and  Date 

Organisation 

Signature,  Tide,  and  Date 

Organization 

Signatue.  Tide,  and  Date 

Organization 

(Note:  Add  or  d^te  signature  spaces  as 

necessary) 

Part  V— Listing  (^Secondary  Schook 

Instructions:  Applicants  are  required  to 
submit  with  the  application  for  fiinding  a 
listing  of  the  public  and  private  nonprofit 
secondary  school  or  schools  to  be  involved  in 
the  project. 

Part  VI— sew  Program  Assurances 

Instructions:  Applicants  are  required  to 
provide  the  following  assurancea.  This 
assurance  form  must  be  signed  by  an 
authorized  representative  of  the  legal 
applicant 

Assurances 

The  applicant  hereby  assures  and  certifies 

that 

— ^The  partnarship  witt  estabUeh  a  governing 
body  thankchidea  one  representative  of 
each  purtidpaBt  in  the  partnership. 

— Federal  funds  will  provide  no  mate  than  70 
perceirt  of  the  cost  of  the  proisct  fai  the  first 
year.  80  percent  of  such  costs  in  the  second 
year,  and  SO  percent  of  such  costs  in  the 
third  and  any  subsequent  year. 


— A  local  educational  agency  receiving  fands 
under  this  pro^m  will  not  reduce  its 
'  jmbined  fiscal  effort  per  student  or  its 
aggregate  expenditure  on  education. 

—A  local  edncadonal  agency  receiving  fimds 
mider  diis  program  will  use  the  Federal 
funds  so  as  to  supplement  and,  to  the 
extent  practical  increase  the  resources  that 
would,  in  the  absence  of  such  Federal 
funds,  be  made  available  from  non-Federal 
sources  for  the  education  of  students 
participating  in  the  project,  and  in  no  case 
will  the  Federal  fiuids  be  used  to  supplant 
sudi  non-Federal  funds. 

Date 

Name  a  Title  of  Authorized  C^cial 

Name  of  Applicant/Recipient 

City.  State.  Zip  Coda 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork  Reduction 
Act  of  1960.  as  amended,  and  the  regulations 
implementing  that  Act  the  Department  of 
Education  invites  comment  on  the  pubhc 
reporting  burden  in  this  collection  of 
information.  Public  reporting  burden  for  this 
collection  of  information  ia  estimated  to 
average  20  hours  per  response,  iixJuding  the 
time  for  reviewing  faistroctions,  searching 
existing  data  sources,  gadiering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  InfotmaUon,  including 
saggestions  for  reducing  this  burden,  to  the 
U.S.  Department  of  Education.  InformaHon 
Management  and  Compbance  Division, 
Washington.  D.a  20an-«e61;  and  to  die 
Office  of  Management  and  Bndget 
Paperwork  Reduction  Project  1840-0602, 
Washn^ton.  U.C.  20608. 

(Information  collection  approved  under 
OMB  control  number  1840-0002.  Expiration 
date:  March  31. 1992.) 
OMB  Af^troval  Na  0348-0040 

Assurances— N<»<^onstructiooProgianu 

Note:  Certain  of  these  assurances  may  not 
be  appiicabfa  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Fwther,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances,  if  such  is  the 
case,  you  will  be  notified. 
As  the  duly  aatfaorised  representative  of  the 
apphcant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and  completion 
of  die  project  described  in  this  application. 

2.  Wiy  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States, 
and  if  appropriate,  die  Stale,  Ihrou^  any 
authorized  representative,  access  to  and  the 
right  to  examine  aH  records,  books,  papers,  or 
documents  related  to  the  award:  and  will 


establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  ageiicji  diraitives 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  tfierr  positions  for  n 
purpose  that  oonsitules  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  die  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  widk  dm  Intergovernmental 
Personnd  Actof  1S70I4ZU.S.C  }{  4728- 
4783)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM*s  Standards 
for  a  Merit  System  of  Pfersoiuiet 
Administration  (5  CFJL  900,  Subpart  F). 

6.  Will  comply  with  aD  Federal  statutes 
relating  to  nondisdriminatien.  These  include 
but  are  not  limitod  to:  (a)  THIe  VI  of  die  Qvil 
Rights  Act  of  1964  (PX.  88-392)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  AmenAnents  of  1972,  as  amended 
(20  U.S.C.  il  1681>1683. and  188&-168B). 
which  prohibits  diacriminaUon  on  the  baais  oi 
sex:  (c)  Section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended  (28  U.S.C  S  794).  which 
prohibits  discrimination  on  the  basis  of 
handicaps:  (d)  the  Age  Discrimination  Act  of 
1975.  as  amended  (42  U.S.C.  {  9  6101-6107). 
which  prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drag  Abuse  Office  and  Tkvatment 
Act  of  1972  (P.L  02-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  AkohoKsm  IVevention,  Tteatment 
and  Rehabilitatioa  Act  of  1970  (PJ_  91-916), 
as  amended,  relating  (o  oondiscrimiiiatian  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 

i  S  523  and  527  of  the  Public  Healdi  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee-3). 
as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Tide  VIU  of  dw  Qvd  Ri^ts  Aa  (tf  1968  (42 
U.S.C  i  3601  et  saq.).  ss  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for  Federal 
assistance  is  being  mode;  and  fj)  the 
requirements  of  any  other  noncbscrimination 
statute(s)  which  may  apply  to  the  applicatifm. 

7.  Will  coo^ily,  or  has  already  coa^ied. 
with  the  requirements  oi  Titles  U  and  ID  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquiaidoo  Policies  Act  of  1970  (Pi. 
91-646)  which  provide  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose 
property  is  acquired  as  a  result  of  Federal  or 
federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participatitm  in 
purchases. 

6.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U3.C.  §{  1501-1506  and  7324- 
7328)  which  Ihnit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  fended  m  whole  or  in  p.-)rt  with 
KedernI  funds. 

9.  Will  com|>ty,  as  applicable,  with  the 
provisions  of  (he  Davis-Bacon  Act  (40  U.S.C. 
S  S  276H  It)  276a-7).  die  Copeiand  Act  (40 


U.S.C.  1 276c  sad  18  U.S.C  S  874X  and  the 
Contivct  Work  Hours  and  SaCety  Standards 
Act  (40  U.SX.  |{  327-333).  iegardii«  labor 
standards  for  federally  assisted  constntctioB 
subagreements. 

la  Will  comply,  if  applicabls.  with  Qood 
insurance  purdiase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PX.  93-234]  which  requires  recipients  ia 
a  special  flood  hazard  area  to  participate  in 
the  program  and  to  purchase  fiood  insurance 
if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuuit 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  BO  11990;  (d) 
evaluation  of  flood  haTasds  in  Qoodplains  in 
accordance  with  EO  11988;  (e)  assurance  ot 
project  consistency  with  the  approved  State 
management  program  developed  unda  the 
Coastal  Zone  Management  Act  of  1872  (16 
U.S.C.  i  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  Slate  (Clear  Air) 
Implementation  Plans  under  Section  178(c)  of 
the  Clear  Air  Act  of  1965,  as  amended  (42 
IJ.S.C.  i  7401  et  seq.);  (g)  jwotection  of 
underground  sources  of  drinking  water  usuler 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (PJ.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended.  (P.L  93- 
205). 

IZ.  Will  comply  with  die  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  ||  1271  at  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  WiU  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeok^ical  and 
Historic  Preservation  Act  of  1974  (16  U.SXl 
469a-T  et  seq.). 

14.  Will  comply  with  P.L  93-348  regarding 
the  protection  of  human  subjects  involved  in 
research,  development  and  lelsted  activities 
supported  by  tins  award  of  assistance. 

15.  Will  coopiy  widi  die  Uboratory 
Animal  Wdfare  Act  of  1988  (Pi.  8»-S44,  ss 
amended.  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  far  research,  teaching, 
or  other  activities  supported  by  due  sward  of 
assistance. 

10.  WiU  comply  widi  die  Lead-Based  Pamt 
Poisonhv Prevention  Act  (42  U.SC  Si  4801 
et  seq.)  whsdi  prohibiU  the  use  of  lead  based 
paint  in  constractian  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  conpUanoe  smfits  in 
accordance  with  the  Snigle  Audit  Act  ol  1984. 

18.  Will  comply  widi  all  appiicabie 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Offidat 


Tide 


Applicant  Oiganizalion 


Date 


Certificatiow 

Debarment  Suspension  and  Othar 

RespQnsiiMnty 


AppHcsnts  should  refer  to  the  regnlattans 
cited  below  to  determine  the  certification  to 
which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  . 
certificatioa  included  in  tlie  regoiatioiis 
before  completing  this  form.  Signstnre  of  this 
form  provides  for  uimpliance  with 
certification  requirements  under  34  CFR  Part 
82,  "New  Restrictions  on  Lobbying,"  snd  34 
CFR  Part  86,  "Covet mnent-wide  Debarment 
and  Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for  Dmg- 
Free  Workploce  (Grants)."  The  certifications 
shaH  be  treated  as  a  material  representation 
of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Education 
determines  to  award  the  covered  transaction, 
grant  or  cooperative  agreement 

1.  Lsbbynig 

As  required  by  Section  1352,  "Htle  31  of  the 
U.S.  Code,  snd  tonplemented  at  34  CFR  Part 
82,  for  persons  entering  into  s  grant  or 
cooperative  agitenieut  over  $I00,0(R^  as 
defined  at  34  CFR  Part  82,  Sections  82.105  and 
82.110,  die  applicant  certifies  dMt 

(a)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
die  undersigned,  to  any  person  for  influencing 
or  sttempting  to  influence  an  officer  or 
employee  of  any  agency,  a  MenJier  of 
Congress,  an  officer  or  employee  of  Congrtes, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal 
grant,  die  entering  into  of  any  cooperative 
agreement  and  the  extension,  continustioa, 
renewal  amendment  or  moc&fkatioa  of  aay 
Federal  grant  or  cooperative  agreeoient; 

(b)  If  any  funds  other  than  Federal    . 
appropriated  funds  have  been  paid  or  wiH  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersignad  shall 
complete  and  submit  Standard  Fosm — LLL 
"Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions: 

(c)  The  undersigned  shall  require  that  the 
language  of  this  certificatitm  be  induded  ia 
the  award  documents  (or  all  subawards  at  aU 
tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and 
subcontracts)  and  tiiat  all  subrecipienls  shall 
certify  and  disclose  accordin^y. 

2.  Pulmiuient  Suspsosfan.  snd  Other 
Kes|mMailii5tj  Msttsrs 

As  required  by  Executive  Order  12549, 
Debamient  and  Suspension,  and 
impi 'mcntcd  at  34  CFR  Part  85.  for 


BEST  COPY  AVAILABLE 
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prospective  partidpanU  in  primary  covered 
traiuactioiu.  aa  defined  at  34  CFR  Part  8S, 
Sections  8S.10S  and  86.110— 

A.  The  applicant  certifies  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred  suspended, 
proposed  for  debarment  declared  ineligible, 
or  vohmtarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  application  been  convicted  of 
or  had  a  civil  judgment  rendered  against 
diem  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or 
contract  under  a  public  transaction:  violation 
of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement  theft  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  appUcation  had  one  or  more 
public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default  and 

B.  Where  the  appUcant  is  unable  to  certify 
to  any  of  the  statements  in  this  certification. 
be  or  she  shall  attach  an  explanation  to  this 
application. 

3.  Drag-Free  Woikplace  (Grantees  Other 
Than  Inifividuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1968,  and  implemented  at  34  CFR  Part 
85,  Subpart  F,  for  grantees,  as  defined  at  34 
CFR  Part  85.  Sections  85.60S  and  85.610— 

A.  The  applicant  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  woikplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drag  abuse  in  the 
workplace: 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace: 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programr,  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a): 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that  as  a  condition 
of  employment  under  the  grant  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement 
and         •' 


(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  tor  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency,  in  writing,  within 
10  calendar  days  after  receiving  notice  under 
subparagraph  (d)(2)  frt>m  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to:  Director,  Grants  and 
Contracts  S«vice,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.  (Room 
3124,  GSA  Regional  Office  Building  No.  3), 
WasUngton.  DC  20202-4571.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
tmder  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted— 

(1)  Taking  appropriate  persoimel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  RehabiUtation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e),  and  (f). 

•  B.  The  grantee  may  insert  in  the  space 
provided  below  the  site(8)  for  the 
performance  of  work  done  in  connection  with 
the  specific  grant 

Place  of  Performance  (Street  address,  cify, 
counfy,  state,  zip  code) 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Drug-FiM  Workplace  (Grantees  Who  Are 
Individuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1986,  and  implemented  at  34  CFR  part 
85,  subpart  F,  for  grantees,  as  defined  at  34 
CFfk  part  85,  sections  85.605  and  85.610— 

A.  As  a  condition  of  the  grant,  I  certify  that 
I  will  not  engage  in  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance 
in  conducting  any  activify  with  the  grant  and 

E  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during  the 
conduct  of  any  grant  activify,  I  wiU  report  the 
conviction,  in  ivriting.  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants 
and  Contracts  Service,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.  (Room 
3124.  GSA  Regional  Office  Building  Na  3). 
Washington,  DC  20202-4571.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant 

As  the  duly  authorized  representative  of 
the  applicant  I  hereby  certify  that  the 
applicant  will  comply  with  the  above 
certifications. 


Name  of  Applicant  and  PR/Award  Number 
and/or  Project  Name 

Printed  Name  and  Title  of  Authorized 
Representative 


Signature  and  Date 


CartifiGation  Regarding  Debaiment, 
Suspensioii,  IndigibUify  and  Viduntary 
Exdusioii — Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the 
regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  CFR 
part  85,  section  85.510,  Participants' 
responsibilities.  The  regulations  were 
published  as  part  VII  of  the  May  26, 1988 
Federal  Register  (pages  19160-19211).  Copies 
of  the  regulations  may  be  obtained  by 
contacting  the  person  to  which  this  proposal 
is  submitted. 

(Before  Completing  Certification,  Read 
Instructions  On  Reverse) 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  are  presently 
debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal 

Organization  Name 

PR/ Award  Number  or  Project  Name 

Name  and  Title  of  Authorized  Representative 

Signature 

Date 

Instructioas  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providii^  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
kiu>win^y  rendered  an  erroneous 
certification,  hi  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed 
circumstances. 


4.  The  terms  "covered  transaction," 
"debarred."  '*snsfadfd,"  "ineligible,"  "lower 
tier  covered  transaction,"  "participant" 
"person,"  "primary  covered  transaction," 
"principal,"  "prapoaaL"  and  "voluUrily 
excluded,"  as  ased  in  Uiis  clause,  have  the 
meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  whieh  this  proposal  is  sahnitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  iowar  tier  portiopeni 
agrees  by  subaiittiDg  Ms  piepmsJ  diol, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  frtmi 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  with  whif^  this  transaction 
originated. 


•^  The  psoapectiwo  faMNT  tier  participant 
tartlMr  agrees  by  auourfttiiig  tiiis  proposal 
that  it  wW  iKfaide  the  dmso  tttkd 
"CertificatiaB  ffwjwdiog  DobonaaaU 
SuspenaiesL  bwt^ifaaiiy.  and  Volwtefy 
ExclusioB-Lower  Tier  Catwni  TyfactJoaa.- 
withoKt  modification,  in  aU  lower  tier 
covered  transacttons  and  ia  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  traasactioa 
may  rely  upon  a  oertification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  uebaiieu, 
saspended,  inriigMe,  or  vcrfantarily  excluded 
froai  the  covered  transaction,  uiless  it  knows 
that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and 
frequency  by  which  it  determines  the 
eligibility  of  its  principals.  Each  participant 
may,  but  is  not  required  to,  check  the 
Nonprocurement  list 

a  Nothing  contained  ia  the  foregoing  shall 
be  construed  to  require  estaMishmcal  of  a 


r  of  records  in  order  to  render  in  good 
faith  the  eertificatimi  required  by  this  clause 
1W  InowWIpr  and  information  of  a 
participant  is  not  required  to  exceed  that 
wUch  is  nomaily  poasaaaed  by  a  prudent 
person  in  the  ordinary  course  of  business 
deaUngs. 

9.  Except  for  transactions  aolhorized  under 
paragraph  5  of  these  instructioas.  if  a  ^ 
participant  in  a  coveted  tranaactioo 
Imowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspendodL 
debarred  ineligible,  or  vohmtarily  excluded 
bam  participation  in  this  transaction,  in 
additiflB  ta  other  remedies  available  to  the 
Federal  Govemanent.  the  department  or 
agency  with  which  this  transaction  originated 
may  puraue  available  remedies,  including 
suspension  and/or  debarment 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Gxnplcte  this  fonn  to  disdoM  lobbying  acfivHict  pursuant  to  31  \JS.C.  13S2 
(S«c  ravcne  for  public  burden  disclosure.) 


ftnniiwid  favOMI 


,    Type  o4  Federal  Actioa: 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarancae 

f .  ioin  MVMfrance 


Status  •<  federal  Action: 

I     I  a.  bid/offer/application 
*— '  b.  initijj  award 
c  post-award 


4    Name  and  Addr«H  oT 

O    Prime 


taUtr. 

Q    Subawardee 

Tier  .if  known: 


CowgreMional  District.  Hknaum: 


fi.    Federal  OcpartmciM/Ageiicy: 


%.     Federal  Action  Number.  //  /known: 


X    KepoftTypct 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only; 

year  ______  quarter 


date  of  last  report 


S.    H  lepofting  f ntky  in  No.  4  is  Subawardee,  Enter  Name 
aad  Address  of  Prime: 


Congressional  District  ifkntmn: 


7.    Federal  Program  Name/Description: 


CFOA  Number,  if  »pplic»ble: 


9.    Award  Amount 'ficnown: 
S 


10. 


a.  Name  and  Address  of  Lobbying  Entity 

(if  individual,  last  name,  first  name,  Mth 


• ,  »«f  • 


b.  Individuais  Performing  Services  (including  address  if 
different  from  No.  lOaf 
(last  rtame,  first  name.  MIk 


taiueh  CoMUHMKm  ShtHfst  SfAU^A  1/  wacessj/yt 


11.  Amount  o<  Payment  (check  all  that  apply): 

i  O  actual       Q  planned 


12.  Form  of  Payment  (check  all  that  applyli 
a    a.  cash 
Q    b.  iiv4(ind;  specify:  luture  ______ 

value    


13.  Type  of  Payment  (check  all  that  applyt: 

D  a.  retainer 

D  b.  one-time  fee 

O  c.  commission 

D  d.  contingent  fee 

O  e.  deferred 

D  f.  other;  spedfy:  _^^___^__^ 


%*,  tritf  Description  ol  Services  Perfomitd  or  to  be  PedorwedaiiJOale(slolSf»kt.iwdiidii>go«ficeKs>,«iiployee(s>, 
^  ^ — 1-^..  — _—.- ^  1^  Paywem  todlcind  in  Mem  11: 


IS. 


SbcoMs)  SMU'A 


imtattt  Cawtewmiow  Shtttsl  Sf-Ul-A.  Ititteman^ 


ovm       a  No 


Stgnaturc: 


TUe 


Tilipliewi  Woj. 


Dale. 


^^mi 


AiLi:^:f:^i 


UMI 


.tti 


ivc 
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InatnictiaiM  for  CmpietioD  of  SF-LLL, 
Diadomin  of  LoUviag  Acthritiae 

lUs  disdosuie  form  shall  be  completed  by 
the  reporting  entity,  whether  anbawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covend  Federal  action,  or  a 
material  change  to  a  previoqa  filing,  pursuant 
to  title  31  U.8.C  section  1362.  The  filing  of  a 
form  ia  required  bit  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congresa.  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congrasa  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL-A 
Continuation  Sheet  for  additional  information 
if  the  space  on  the  form  is  inadequate. 
Complete  all  items  that  apply  for  both  the 
initial  filing  and  material  diange  report.  Refer 
to  the  implementing  guidance  published  by 
the  Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  thia  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  wUch  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this  covered 
Federal  action. 

4.  Enter  the  full  name,  addrass,  dfy,  state 
and  zip  code  of  the  reporting  entity.  Include 
C(Migres8ional  District  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 


subawardee  of  the  prime  ia  the  let  tier, 
Subawards  include  but  are  not  limited  to 
subcontracta,  sub^ants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee",  then  enter  the 
full  name,  address,  city,  state  and  zip  code  of 
the  prime  Federal  recipient  Include 
Congressional  District  if  knowa 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment 
Include  at  least  one  oiganizaticmal  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans, 
and  loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number.  Invitation  for  Bid 
(IFB)  number  grant  announcement  number 
the  contract,  grant  or  loan  award  number 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-4)E-gO-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty, 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(8) 
performing  services,  and  include  full  address 
if  different  fiom  10  (a).  Enter  Last  Name,  First 
Naifae,  and  Middle  Initial  (MI). 


11.  Enter  the  amount  of  compenaation  paid 
or  reasonbly  eaqtected  to  be  paid  by  the 
reporting  entity  (item  4)  to  dM  k>bfa^dng  entity 
(Item  10).  Indicate  whether  die  payment  has 
been  made  (actnal)  or  wID  be  made 
(planned).  Ghedc  all  boxes  that  apply.  If  this 
is  a  material  change  reiiart  enter  die 
cumulative  amoont  of  payment  made  or 
planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check 
all  boxes  diat  apply.  If  payment  ia  made 
through  an  in-kind  conMbution,  specify  the 
nature  and  vahie  of  the  in-kind  payment 

13.  Chedi  die  appropriate  box(es).  Check 
all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed 
description  of  the  services  that  the  lobbyist 
has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  swvices 
rendered.  Include  all  preparatory  and  related 
activity,  not  fust  time  spent  in  actual  contact 
with  Federal  officials.  Identify  die  Federal 
official(s)  or  employee(s)  contacted  or  the 
officer(s),  employee(s),  or  Member(s)  of 
Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A 
Continuation  &eet(s)  is  attached. 

1&  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
reviewing  iiutructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  commenta 
regarding  the  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and 
Budget  Paperworic  Reduction  Protect  {0348- 
0046),  Washington,  D.C.  20503. 
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DEPARTHENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4SCFRParts7amlS2 
RM9000-AE11 

Federal  AequWtion  Regulation  (FAR); 
Right  of  FIrat  Refusal  of  Employinent 


:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 


r:  The  Gvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
proposing  a  change  to  the  clause  at  FAR 
52.207-3,  Right  of  First  Refusal  of 
Employment  The  change  requires  the 
Government  to  provide  a  list  of 
employees,  displaced  as  a  result  of 
conversion  to  contract  performance,  to 
the  successful  contractor  within  10  days 
after  contract  award.  The  contractor 
must  report  to  the  Government  the 
names  of  those  displaced  employees 
hired  widiiaff)  days  of  the  contract  start 
date,  not  later  than  120  days  after 
contract  start  date. 

DATES:  Comments  should  be  submitted 
to  the  FAR  secretariat  at  the  address 
shown  below  on  or  before  November  16, 
1990  to  be  considered  in  the  formulation 
of  a  final  mk. 


;  Interested  parties  should 
submit  Written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW. 
Room  4041,  Washington,  DC  20405. 
Please  dte  FAR  Case  90-39  in  all 
correqiondence  related  to  this  issue. 

FOR  niRTMDI  MIRMMATICN  CONTACR 
Ms.  Margaret  A.  Willis,  FAR  Secretariat 
Room  4041.  GS  Building,  Washington, 
DC  20405,  (202)  501^755.  Please  cite 
FAR  Case  90-39. 


fARy  mromiATiow: 

A.  Backsnund 

The  current  provision  requires  fte 
contractor  to  give  Government 
employees  the  ri^ts  of  first  refosal  to 
employment  openings,  under  a  contract 
awarded  as  a  result  of  conversion  to 
contract  under  OMB  Circular  A-78 
procedures,  for  which  the  employees  are 
otherwise  qualified;  however,  there  b  no 
mechanism  to  ensure  contractor 
compliance.  Further,  the  Government 
has  certain  obligations  to  displaced 
employees  that  are  imposed  by  statute 
and  Office  of  Personnel  Management 
regulations,  but  often  has  no  way  to 
collect  the  information.  This  revision 
will  satisfy  both  of  these  requiremmts. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regidatoiy 
Flexibility  act  5  U.S.C.  601,  et  seq.. 
because  the  revision  to  the  clause  at 
FAR  52.207-3  merely  requires  a  one-time 
report  of  the  names  of  displaced 
Government  employees  hired  by  the 
contractor  in  the  first  90  days  after 
beginning  contract  performance.  The 
information  would  be  readily  available 
in  existing  personnel  files. 

Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  oS  the  Act  Such 
comments  must  be  submitted 
separatedly  and  cite  section  89-610 
(FAR  Case  90-39}  in  correspondence. 

C  Papenraik  Reduction  Act 

The  Paperworic  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  die 
proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Inspection  for  Commercial, 
Off-the  -^etf  Siqiplies  is  being 
submitted  to  the  (iffice  of  Management 
and  Budget  under  44  U.S.C.  3501.  et  seq. 
Pl^lic  comments  concerning  this  request 
will  be  invited  through  a  subsequent 
Federal  Register  notice. 

List  of  Subjects  in  48  CFR  Parts  7  and  52 

Government  procurement 


Dated:  September  7, 19ga 
AftartA-VkcUolla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  7  and  52  be  amended  as  set  forth 
bdow: 

1.  The  authority  citation  for  48  CFR 
parts  7  and  52  continues  to  read  as 
foDows: 

Aaftwity:  40  U.S.C.  4M(c);  10  U.S.C. 
diapter  137;  and  42  U.S.a  2473(c). 

PART  7-ACOUISITION  PLANNING 

2.  Section  7.305  is  amended  by  adding 
a  sentence  at  the  end  of  paragraph  (c)  ta 
read  as  follows: 

7.30S    SoHcttation  provisions  and  contract 


(c)  •  *  *  The  10-day  period  in  the 
clause  may  be  varied  by  the  contracting 
officer  up  to  a  period  of  90  days. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.207-3  is  revised  to  read 
as  follows: 

S2.207-3   RigM  of  first  refusal  of 


Right  of  First  Refusal  of  Employment  (Aug 
1990) 

(a)  Hie  Contractor  shall  give  Government 
emidoyeea  displaced  as  a  result  of  the 
conversion  to  contract  performance  the  right 
of  first  refusal  for  employment  openings 
wider  the  contract  in  positions  for  which  they 
are  qualified,  if  that  employment  is  consistent 
with  post-Government  employment  conflict 
of  interest  standards. 

(b)  Witliin  10  days  after  contract  award, 
the  Contracting  O^icer  will  provide  to  the 
Contractor  a  list  of  all  Government 
employees  who  have  been  or  will  l>e 
displaced  from  Government  employment  as  a 
remit  of  award  of  this  contract 

(c)  The  Contractor  shall  report  to  the 
Contracting  Officer  the  number  of  individuals 
identified  on  the  list  who  are  hired  within  90 
days  of  the  contract  start  date.  This  report 
shall  be  forwarded  vvithin  120  days  after  the 
contract  start  date. 

(End  of  clause) 

(FR  Doc  90-21813  FUed  9-14-00;  8:45  am] 
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Interior 
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Endangered  and  Threatened  WOdiile  and 
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Five  Plants  From  the  WaMawa  Drainage 
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DEPARTIIENT  OF  THE  INTERIOR 

FWi  MM  WUMe  Service 

50CFRPart17 

mN101«-AB42 

EndenQefed  end  Threetened  WMWe 


Statue  lor  Six  PiMits  From  tlM  Island 
ofLanai,HI 

AOCNCV:  Fiah  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 


:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
'status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  six  plants:  Abutilon  eremitopetalum 
(no  conunon  name  (NCN)).  Cyanea 
macrostegia  var.  gibsonii  (NCN). 
Gahnia  lanaiensis  (NCN).  Phyllostegia 
glabra  var:  lanaiensis  (NCN), 
Tetramolopium  remyi  (NCN),  and  Viola 
lanaiensis  (NCN).  These  taxa  are  known 
only  from  the  Lanaihale  area  of  Lanai 
Island,  Hawaii.  The  six  plants  have 
been  variously  affected  and  are 
threatened  by  one  or  more  of  the 
following:  Habitat  degradation  and 
competition  by  naturalized,  exotic 
vegetation:  predation  or  habitat 
destruction  by  feral  animals;  and  an 
increased  potential  for  extinction 
resulting  from  stochastic  events  because 
of  the  small  numbers  of  extant 
individuals  and  their  restricted 
distribution.  Potential  threats  include 
fire  and  destruction  or  damage  to  the 
taxa  and  their  habitat  as  a  secondary 
result  of  urbanization  and  development 
of  the  island.  A  determination  that  these 
six  taxa  are  endangered  would 
implement  the  Federal  protection  and 
recovery  provisions  provided  by  the 
Act.  Comments  and  materials  related  to 
this  proposal  are  soHcited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
16, 1900.  Public  hearing  requests  must  be 
received  by  November  1, 1990. 

ADORCSSiS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Ernest  F.  Kosaka.  Field  Office 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard,  room 
6307,  P.O.  Box  50167,  Honolulu,  Hawaii 
96850.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FON  RNITHCN  MIFONMATION  CONTACT: 

Derral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 


Background 

Abutilon  eremitopetalum,  Cyanea 
macrostegia  var.  gibsonii,  Gahnia 
lanaiensis,  Phyllostegia  glabra  var. 
lanaiensis,  Tetramolopium  remyi  and 
Viola  lanaiensis  are  endemic  to  the 
island  of  Lanai;  Tetramolopium  remyi  at 
one  time  also  grew  on  west  Maui,  but 
presendy  is  believed  to  be  extinct  on 
that  island  (Lowrey  1990).  The  island  of 
Lanai  is  a  small  island  totaling  about 
139  square  miles  (361  square  kilometers] 
in  area.  Lanai  is  a  shield  volcano  built 
by  eruptions  at  its  summit  and  along 
three  rift  zones;  the  principal  rift  zone 
runs  in  a  northwesterly  direction  and 
forms  a  broad  ridge  whose  highest  point, 
Lanaihale,  has  an  elevation  of  3370  feet 
(ft)  (1027  meters  (m)).  The  entire  ridge  is 
commonly  called  Lanaihale.  after  its 
highest  point.  The  only  known  extant 
populations  of  the  six  taxa  in  this 
proposed  rule  are  found  on  the  summit, 
slopes,  or  valleys  of  Lanaihale  on 
private  land.  A  Lowland  Wet  Forest 
community  covers  the  summit  and 
narrow  valleys  of  Lanaihale.  Lowland 
Wet  Forest  communities  occur  on  the 
six  largest  Hawaiian  Islands  at  about 
300  to  4,(XX)  ft  (100  to  1,200  m)  in 
elevation  (Gagne  and  Cuddihy  1990). 
Although  annual  rainfall  averages  about 
37  inches  (in)  (94  centimeters  (cm)) 
considerable  cloud  cover  during  most  of 
the  afternoons  and  nights  and  fog  drip 
nearly  triples  the  annual  precipitation 
(Ekem  1964).  The  substrate  is  primarily 
silty  clay  and  clay  (Foote  et  al.  1972). 
The  vegetation  is  a  mixture  of  native 
and  exotic  species  with  native  'ohi'a  and 
uluhe  fern  [Metrosideros  polymorpha 
and  Dicranopteris  linearis), 
respectively,  being  the  dominant 
species.  The  known  existing  populations 
of  Cyanea  macrostegia  var.  gibsonii, 
Gahnia  lanaiensis,  Phyllostegia  glabra 
var.  lanaiensis,  and  Viola  lanaiensis  are 
members  of  this  community. 

Abutilon  eremitopetalum  and 
Tetramolopium  remyi  grow  on  the  dry 
leeward  slopes  and  valleys  of  Lanaihale. 
These  species  are  members  of  the 
Lowland  Dry  Shrubland  vegetation 
community  that  occurs  in  leeward 
situations  on  all  of  the  main  islands 
except  Niihau  and  Kahoolawe,  at  about 
330  to  1,970  ft  (100  to  600  m)  elevation 
(Gagne  and  Cuddihy  1990).  The  land 
type  is  "Rock  land;"  "Very  stony  land, 
eroded;"  and  "Rock  outcrop."  The 
annual  rainfall  is  about  10  to  25  in  (25  to 
64  cm),  mostiy  falling  between 
November  and  April  (Foote  et  al.  1972). 
The  vegetation  comprises  typical  dry 
lowland  plants  such  as  lama  [Diospyros 
sandwicensis),  wiliwili  [Erythrina 
sandwicensis],  'a'ali'i  [Dodonaea 
viacoaa)  and  nehe  (Lipochaeta  spp.). 


Discussion  of  the  Six  Species  Proposed 
for  Listing 

The  description  ot  Abutilon 
eremitopetalum  is  based  on  a  specimen 
collected  by  George  C.  Munro  in 
Maunalei  Valley,  Lanai,  in  1930  (Caum 
1933;  Munro  in  litt.  1951).  Edward  L 
Caum  described  it  as  a  new  species, 
naming  it  A.  cryptopetalum  because  its 
petals  were  small  and  completely 
enclosed  by  the  calyx  (Caum  1933). 
Abutilon  cryptopetalum  Caum  is  a  later 
homonym,  as  the  name  had  previously 
been  given  to  an  Australian  species  of 
the  genus,  so  Caum  renamed  his  plant  A. 
eremitopetalum,  maintaining  the 
meaning  of  his  original  specific  epithet 
(Ghristophersen  1934).  In  1932,  Otto 
Degener  discovered  a  shrub  in  the 
Waianae  Mountains  of  Oahu.  which 
looked  like  an  Abutilon  except  that  it 
had  reduced  or  "aborted"  petals 
completely  enclosed  by  the  calyx.  He 
established  a  new  genus, 
Abortopetalum,  for  his  discovery,  basing 
the  genus  upon  its  short,  enclosed  petals 
which  he  believed  to  be  a  unique  feature 
(Degener  1932).  Degener  later 
transferred  Caum's  species  to  his  new 
genus,  giving  rise  to  the  epithet 
Abortopetalum  eremitopetalum 
(Degener  1936).  Erling  Ghristophersen 
(1934)  noted  that  all  characters  of  the 
genus  Abortopetalum  are  encompassed 
within  the  morphological  range  of 
Abutilon,  and  reduced  Degener's  genus 
to  synonymy,  a  course  accepted  by  all 
botanists  except  Degener. 

Abutilon  eremitopetalum  is  a  shrub  in 
the  mallow  family  (Malvaceae)  with 
grayish-green,  densely  hairy,  heart- 
shaped  leaves;  the  leaves  are  2.5  to  5  in 
(7  to  12  cm)  long.  One  or  two  flowers  on 
stems  up  to  1.5  in  (4  cm]  long  are  in  the 
leaf  axils.  The  calyx  of  the  flowers  is 
green,  cup-shaped,  and  about  0.5  in  (1.5 
cm)  long.  The  petals  are  shorter  than  the 
calyx  and  are  bright  green  on  the  upper 
surface  and  reddish  on  the  lower 
surface.  The  staminal  column  extends 
beyond  the  calyx  and  is  white  to  yellow, 
with  red  style  branches  tipped  with 
green  stigmas.  The  fruit  is  a  hairy, 
brown,  dry,  cylindrical  capsule  and 
about  0.3  in  (1  cm)  long.  It  is  the  only 
Abutilon  on  Lanai  whose  flowers  have 
green  petals  hidden  within  the  calyx 
(Bates  1990). 

Historically,  Abutilon  eremitopetalum 
was  found  in  small,  widely  scattered 
colonies  at  elevations  of  between  700  to 
1,000  ft  (215  to  305  m)  in  die  lands 
(geographical  areas)  of  Kalulu,  Mahana, 
Maunalei,  Mamaki,  and  Paawili  on  the 
northern,  northeastern,  and  eastern 
parts  of  Lanai  Island  (Caum  1933; 
Hawaii  Heritage  Program  (HHP)  ig90b; 
HHP  1990c:  Munro.  in  litt.  1951).  Today, 


aboHt  30  (Peiliaan  ISOOk  Robert  Hobdy, 
Forester,  State  DepL  of  Land  and 
Natnnd  Rasoanet.  pen.  oommn  1990)  to 
70  (HHP  IflBOa)  individuais  ate  known 
from  a  sinfb  populatioo  in  Kahea  Gukfa 
on  the  nactfaeaatem  part  of  the  island. 
Habitat  degradation  and  competition  by 
encroaching  exotic  plant  species  such  as 
lantana  [Lantana  camera),  koa  haole 
[Leucaeaa  leucoo^hala),  and  sourbush 
[Pluchea  caroUnensia),  probably  are  the 
main  threats  of  dds  species  (HHP  lOOOa, 
Perlman  1980s).  Axis  deer  [Axis  axis) 
browsing  is  anodaer  threat  (HHP  19808; 
Hobdy.  pers  oomm.,  1900;  Perlman 
1990aj.  Aldioagh  Abutilon 
eremitopetalum  does  not  appear  to  be  a 
preferred  food  of  the  deer,  they  will 
browse  the  species  if  other  food  sources 
become  scarce.  Through  ground 
distiu>bance.  deer  grazing  on  grasses  and 
forbs  have  die  potential  to  promote  soil 
erosion  that  is  usually  limited  to  sheet 
erosion  as  the  shrubs  in  the  area  prevent 
mass  movement  of  the  soU  (Hobdy.  pers. 
comm.,  1990).  Fire  is  another  potential 
threat  because  the  area  is  dry  much  of 
the  year.  The  small  number  of  extant 
individuals  is  in  itself  a  considerable 
threat  as  the  limited  gene  pool  may 
depress  reproductive  vigor,  or  a  single 
natural  or  man-caused  environmental 
disturbance  oould  destroy  the  only 
known  existing  population.  CatUe  [Bos 
taunts)  are  known  to  have  destroyed  the 
plants  in  the  past  (Munro.  in  litt,  1951), 
but  today  are  not  a  problem  as  the 
island  is  no  longer  a  catde  ranch. 

Cyanea  macrostegia  subsp.  gibsonii 
was  first  collected  by  William 
Hillebrand  in  July  1870,  "on  the  highest 
wooded  ridge"  (Lanaihale)  of  the  island 
of  Lanai  [Rock  1919).  Hillebrand,  a 
medical  doctor  and  author  of  "Flora  of 
the  Hawaiian  blands,"  named  his  new 
species  Cyanea  gibsonii  in  honor  of 
Walter  Murray  Gibson  (Hillebrand 
1888),  a  Mormon  missionary  who  had 
established  a  settlement  on  the  island 
and  later  became  a  notorious  figure  in 
Hawaiian  politics.  The  type  specimen 
was  deposited  in  the  Beriin  Herbarium, 
which  was  destroyed  in  1943:  in  1988  an 
isotype  in  the  National  Herbarium  of 
Victoria,  Melbourne.  Australitu  was 
designated  as  the  lectotype  (Lammers 
1988).  In  1987,  Harold  St  John, 
questioning  the  validity  of  die 
characters  used  to  delineate  the  genus 
Cyanea,  transferred  all  species  of 
Cyanea  to  the  closely  related  genus 
Delissea  (St  John  1987,  St.  John  and 
Takeuchi  1987).  Few  botanists  have 
accepted  St  fohn's  taxonomy  for  this 
group:  the  majority  continue  to 
recognize  the  genus  Cytmea  (Lammers 
1990).  Several  botanists  have  remarked 
on  the  similaiity  between  C.  gibsonii 


and  a  Maui  species  of  C^oneo;  C 
macrostegia  (Rock  ItlO.  Winneer  IMS): 
the  Lanai  {dent  differing  only  in  diet  it 
has  an  carved  (rather  than  suberect) 
coroQa.  ThoBBas  Lanmeis,  the  latest 
monographer  of  the  Hawaiioi  members 
of  ddsfnatty.  beBeved  diat  it  ivoold  be 
more  appropriate  to  treat  die  two  es 
conspecific  sabspedes  and  published 
the  new  combination  and  status  in  1966 
(Lammers  1888). 

Cyanea  macrostegia  var.  gibsonii,  a 
member  of  the  beHflower  ftmdly 
(Campanulaceae),  is  e  palm-like  tree  3.2 
to  23  ft  (1  to  7  m)  talL  Tlie  leaves  are 
elliptic  or  oblong,  about  8  to  31  in  (20  to 
80  cm)  long  and  2.5  to  8  in  (6.S  to  20  cm) 
wide:  the  upper  surface  usually  is 
smoodi,  while  die  lower  is  covered  with 
fine  hairs.  The  leaf  stem  often  is  covered 
with  small  prickles  throu^out  its  length. 
The  inflorescences  are  horizontal  and 
clustered  among  the  leaves,  eadi 
bearing  5  to  15  curved  flowers  which  are 
blackish-purple  externally  and  white  or 
pale  lilac  within.  Hie  fruit  is  a 
yellowish-orange  berry  about  0.6  to  1.2 
in  (1.5  to  3  cm)  long.  The  following 
combination  of  chiu'acters  separates  this 
taxon  from  the  other  members  of  the 
genus  on  Lanai:  calyx  lobes  oblong, 
narrowly  oblong,  or  ovate  in  shape;  and 
the  caAyx  and  corolla  both  more  than  0.2 
in  (0.5  cm)  wide  (Lammers  1990,  Rock 
1919.  Wimmer  1943). 

Cyanea  macrostegia  var.  gibsonii 
historically  is  documented  from  the 
summit  of  Lanaihale  and  the  upper  parts 
of  Mahana,  Kaiholena,  and  Maunalei 
Valleys  of  Lanai  Island  (Lammers  1990. 
Rock  1919).  It  presendy  is  known  bom 
two  gulches  in  upper  Kaiholena  Valley 
and  in  one  of  the  feeder  gulches  into 
Maunalei  Valley.  The  Maunalei 
population  was  last  seen  in  the  late 
1980s  and,  although  its  habitat  showed 
signs  of  disturbance,  was  the  healthiest 
of  the  three  populations  (Hobdy,  pers 
comnu  1990).  In  1980.  only  a  single  plant 
could  be  found  at  one  of  the  Kaiholena 
sites,  and  it  was  being  overgrown  by 
kahili  ginger  [Hedychium  gardnerianum) 
(Hobdy.  pers.  comm.,  1990).  Deer 
browsing  and  encroaching  exotic 
species  of  plants  are  the  main  threats 
(Hobdy.  pers.  oomm..  1990).  The  small 
number  of  extant  individuals  also  is  a 
threat  as  the  limited  gene  pool  may 
depress  reproductive  vigor,  or  any 
natural  or  man-caused  environmental 
disturbance  could  destroy  the  only 
known  existing  population. 

Gahnia  lanaiensis  was  first  collected 
by  Otto  and  Isa  Degener  on  "Lanai.  east 
of  Munro  Trail  and  north  of  Lanai-hale, 
in  shrubby  rainforest  at  34XX)  ft.  Sept  4, 
1964 .  .  ."  (Degener  and  Degener  1905). 
The  following  year,  the  Degeners  and 


I.R  Kern  priiKshed  te  new  taxon. 
naming  it  for  the  Iriend  on  wUdi  it 
grows  (Degener  ef  a/..  19M).  Tbe  species 
is  endonic  to  die  islsnd  of  Lan^  bat  is 
very  closriy  related  to  C  mehnoompa 
of  eastern  AnsteaUa  (Koyama  1990). 

Gahnia  kmaieagis,  a  sedge 
(Cyperaceae),  is  a  tall  (5  to  10  ft  (1.5  to  3 
m)),  tufted,  perennial,  grass-like  plant 
This  sedge  may  be  distinguirfied  from 
grssses  and  oAer  genera  of  sedges  on 
Lanai  by  its  spirally  arranged  flowers: 
its  solid  stems;  and  its  numerous,  three- 
ranked  leaves.  Gahnia  lanaiensis  differs 
from  the  other  members  of  the  genus  on 
the  island  by  its  achenes  (seed-like 
fiuiU)  which  are  0.14  to  aiS  in  (0.35  to 
0.45  cm)  long,  and  purpUsh-bladi  when 
mature  (Koyama  1990). 

Gahnia  lanaiensis  \»  known  bom  IS 
to  10  large  clumped  plants  growing 
along  ths  summit  of  Lanaihale  (HHP 
1990d.  1990e.  19900.  The  populaUon 
extends  for  a  distance  of  about  OJb  ml 
between  3,000  and  3.360  ft  (915  and 
1,025  m)  in  elevation  (HHP  1900d,  1990e. 
1990f).  This  distribution  encompasses 
the  entire  known  historic  range  of  the 
species.  The  primary  threat  to  this 
species  is  the  small  number  of  plants 
and  their  restricted  distribution,  which 
increases  the  potential  for  extinction 
fixim  stochastic  events.  Potentially,  a 
long  term  threat  to  the  species  is  posed 
by  die  planned  development  of  the 
island.  Presendy,  hotels  are  being  budd 
and  a  tourist  industry  is  planned.  The 
Munro  Trail  which  traverses  Ijinaihale. 
affords  a  beautiful  view  of  the  island 
and  is  sure  to  be  popular  with  tourists. 
Approximately  30  percent  of  the  known 
plants  of  Gahnia  lanaiensis  grow  along 
this  trail  system.  Increased  human  use 
of  the  trail  could  lead  to  the  destruction 
of  individuals  of  the  species. 
Disturbance  of  die  soil  or  destruction  of 
groundcover  plants  would  increase  the 
potential  for  erosion  and  open  the  area 
to  invading  exotic  plants  (}oel  Lau. 
botanist  Hawaii  Heritage  Program.  p«s. 
comnL.  1980).  Manuka  [Leptospermum 
scopariuw),  a  weedy  tree  introduced 
from  New  Zealand,  is  sfneading  along 
I,anaihale.  but  has  not  yet  reached  the 
Gahnia  area.  However,  die  manuka  may 
expand  its  distribution  into  the 
remaining  Gahnia  habitat  and  may 
conqiete  with  Gahnia  for  space. 

Phyllostegia  glabra  var.  lanaiensis 
was  first  ocSected  by  Horace  Mann,  Jr. 
and  William  Tufts  Brigham  during  die 
year  they  spent  collecting  botanical 
spedmens  in  Hawaii  (May  1864  to  May 
1865).  It  is  presumed  that  all  collections 
of  this  taxon  were  made  in  the 
"mountahis  of  Lanat"  but  die  plant 
definitely  is  known  only  from  Kaiholena 
Gulch.  Eari  E.  Sherff  described  diis 


Federal  Register  /  VoL  55.  No.  180  /  Moiday,  September  17,  1900  /  Proposed  Rules 


I 


federal  Register  /  VoL  55.  No.  180  /  Monday,  September  17.  1990  /  Proposed  Rules 


38239 


variety  in  1934,  naming  it  for  the  island 
on  which  it  grows  (Sherff  1934). 

Phyllostegia  glabra  var.  lanaiensis  is 
a  robust,  erect  to  decumbent,  glabrous, 
perennial  herb  in  the  mint  family 
(Lamiaceae).  Its  leaves  are  thin,  narrow, 
lance-shape,  3  to  9.5  in  (8  to  24  cm)  long 
and  0.6  to  1  in  (1.6  to  2.5  cm)  wide,  often 
red-tinged  or  with  red  veins,  and 
toothed  at  their  edges.  The  flowers  are 
in  clusters  of  6  to  10  per  leaf  axil,  mosdy 
only  at  the  ends  of  branches.  The 
flowers  are  white,  occasionally  tinged 
with  purple,  and  are  variable  in  size, 
about  0.4  to  1  in  (1  to  2.5  cm).  The  firuit 
consists  of  four  small,  fleshy  nutlets. 
Two  varieties  ol  Phyllostegia  glabra 
occur  on  Lanai.  The  variety  lanaiensis 
can  be  distinguished  from  the  variety 
glabra  by  its  shorter  calyx  and  narrower 
leaves.  Phyllostegia  imminuta,  the  only 
other  member  of  the  genus  on  Lanai,  is  a 
hairy  plant  with  a  calyx  about  0.1  in  (0.3 
cm)  long,  while  Phyllostegia  glabra 
lacks  hair  and  has  a  calyx  about  0.2  to 
0.4  in  (0.4  to  1.1  cm)  long  (Degener  and 
Degener  I960.  Fosberg  1936a,  Sheff 
1935b,  Wagner  et  ai.  1990). 

Phyllostegia  glabra  var.  lanaiensis 
has  not  been  seen  for  several  years.  The 
last  sighting  was  that  of  a  single  plant 
made  in  the  19608  by  Robert  Hobdy  in  a 
gulch  feeding  into  the  back  of  Maunalei 
Valley  (Hobdy,  pers.  comin.,  1990).  The 
gulches  and  valleys  of  Lanaihale  are 
very  rugged  and  with  steep  walls; 
consequently  they  are  not  explored  with 
any  firequency  or  regularity.  Because  no 
thorough  recent  surveys  for  this  species 
have  been  conducted  in  this  nigged 
terrain,  the  chances  that  this  plant  is 
still  extant  are  very  good  Browsing  by 
deer  and  competition  from  invading, 
exotic  plants  are  the  two  main  threats  to 
all  the  native  vegetation  within  the 
historic  range  of  this  species  (Hobdy. 
pers.  comm..  1990). 

Tetramelopium  remyi  was  first 
collected  on  Maui,  most  likely  in  the 
foothills  of  western  Maui,  by  Ezechiel 
Jules  Remy.  between  1851  and  1855.  In 
1861.  Asa  Gray  described  the  species  as 
Vittadinia  remyi,  reducing  the  genus 
Tetramolopium  to  a  section  of 
Vittadinia  in  the  same  publication  (Gray 
1861).  William  Hillebrand  was  die  first 
to  collect  the  species  on  LanaL  After 
reviewing  previous  woric,  he  decided  to 
maintain  the  genus  Tetramolopium  and 
transferred  aU  Hawaiian  Vittadinia  to 
that  genus  (Hillebrand  1888).  Drake  del 
Castillo  (1888)  placed  Uiis  species  in  the 
closely  related  genus  Erigeron:  he  gave 
no  explanation  for  his  action,  and  this 
course  has  not  been  followed  by  other 
bo!anists. 

Tetramolopium  remyi,  a  member  of 
die  sunflower  family  (Asteraceae),  is  S 
much  branced,  decumbent  or 


occasionally  erect  shrub  up  to  about  15 
in  (40  cm)  tall.  Its  leaves  are  firm,  very 
narrow,  0.6  to  1.4  in  (1.5  to  3.5  cm)  long, 
and  with  the  edges  rolled  inward  when 
the  leaf  is  mature.  There  is  a  single 
flower  head  per  branch.  The  heads  are 
0.4  to  0.6  in  (0.9  to  1.5  cm)  in  diameter 
and  on  stalks  1.6  to  4.7  in  (4  to  12  cm) 
tall;  each  comprises  70  to  100  yellow 
disk  and  150  to  250  white  ray  florets. 
T)ie  stems,  leaves,  flower  bracts,  and 
miit  are  covered  with  sticky  hairs. 
Tetramolopium  remyi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
species  of  the  genus  are  known 
historically  from  Lanai,  but  both  have 
purplish  instead  of  yellow  disk  florets 
and  fiom  4  to  60  instead  of  a  single 
flower  head  per  branch  (Lowrey  1986, 
1990;  Sherff  1935a). 

A  single  population  of  Tetramolopium 
remyi,  comprising  about  35  plants 
growing  in  an  area  of  about  50  feet 
square  (15  m  square),  is  known  to  be 
extant;  the  population  is  foimd  on 
Aualua  Ridge  at  an  elevation  of  about 
750  ft  (228  m).  From  the  time  the 
population  was  first  observed  about  11 
years  ago,  it  has  decreased  sUghUy. 
However,  fluctuations  in  population  size 
are  normal,  depending  on  season  and 
rainfall  (Hobdy,  pers.  comm.,  1990). 
Historically,  the  species  also  was  known 
from  the  Lahaina  area  of  West  MauL  As 
it  has  not  been  documented  firom  Maui 
since  1944,  it  is  believed  to  be  extinct  on 
that  island.  Browsing  by  deer  and 
mouflon  sheep  [Ovis  musimon)  and 
competition  from  invading  weedy 
species,  primarily  broomsedge 
[Andropogon  viginicus)  and  Guinea 
grass  [Panicum  maximum],  are  the  main 
threats  to  the  species  (Hobdy,  pers. 
comm..  1990;  Perbnan  1990b).  The  plants 
are  tiny  and  can  easily  be  displaced  and 
eliminated  by  invading  opcotic  species. 
Because  the  population  grows  on  a  dry 
part  of  the  island,  fires  also  are  a 
potential  threat  (Perlman  1990b). 

Viola  lanaiensis  was  first  collected  by 
Remy  on  Lanai  sometime  between  1851 
and  1855.  Hillebrand  (1888)  mentioned  in 
passing  that  Remy's  specimen  probably 
was  V.  robusta,  but  it  was  not  until  1911 
that  it  was  critically  studied.  In  that 
year,  Joseph  Rock  described  the  Lanai 
plant  as  a  variety  of  Viola  helenae,  a 
species  restricted  to  the  Wahiawa 
drainage  basin  of  Kauai  (Rock  1911). 
Independendy,  and  without  knowledge 
of  Rock's  publication,  Wilhelm  Becker 
described  the  taxon,  named  it  V. 
lanaiensis,  and  selected  a  specimen 
collected  by  Rock  as  the  type  (Bedier 
1916).  The  similarity  betvreen  the  two 
taxa  is  superfidaL  and  most  botanists 
today  regard  the  Lanai  plant  as  « 
distinct  spedes  (Bedier  1916;  St  Jdm 
1979. 1989;  Wagner  et  al.  1990). 


Viola  lanaiensis,  in  the  violet  family 
(Violaceae),  is  a  small,  erect 
unbranched  or  few-branched  subshrub, 
4  to  16  in  (10  to  40  cm)  tall.  The  leaves, 
which  are  clustered  toward  the  upper 
part  of  the  stem,  are  lance-shaped,  about 
2.4  to  4.3  in  (6  to  11  cm)  long  and  0.5  to 
1.0  in  (1.3  to  2.5  cm)  wide.  Below  each 
leaf  is  a  pair  of  narrow,  membranous 
stipules,  about  0.4  in  (0.9  cm)  long.  The 
flowers  are  small,  0.4  to  0.6  in  (1.0  to  1.5 
cm)  long,  white  tinged  with  purple  or 
wiUi  purple  veins,  occurring  singly  or  up 
to  four  per  upper  leaf  axil.  The  fruit  are 
capsules,  about  0.4  to  0.50  in  (1.0  to  1.3 
cm)  long.  It  is  the  only  member  of  the 
genus  on  Lanai  (Becker  1916, 
MacCaughey  1918,  St  John  1989, 
Skottsberg  1940,  Wagner  et  al.  1990). 

Viola  lanaiensis  historically  was 
known  from  the  summit  and  upper 
slopes  of  Lanaihale  from  near  the  head 
of  Hookio  Gulch  to  Haalelepaakai,  a 
distance  of  about  2.5  mi  (4  km). 
PresenUy,  two  small  populations  exist 
Although  their  size  ciurenUy  is 
unknown,  it  is  estimated  that  the  two 
populations  total  less  than  500  plants 
(HHP  1990g).  This  estimate  undoubtedly 
is  very  high  (Herbst  pers.  obs.).  Threats 
include  browsing  by  deer  and 
competition  from  invading  exotic  plants 
(HHP  lOOOg,  St  John  1981),  and  die 
potential  of  extinction  fiom  stochastic 
events  due  to  the  small  population  size 
and  restricted  distribution.  As  most  of 
the  plants  grow  along  the  Lanaihale 
trails,  the  direat  of  destruction  or 
damage  to  the  plants  will  increase  as 
the  tourist  industry  continues  to  develop 
on  the  island. 

Previous  Federal  Action 

Federal  government  action  on  these 
plants  began  as  a  result  of  section  12  of 
the  Act  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a' 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Documoit  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  dociunent  Gahnia 
lanaiensis  and  Viola  lanaiensis  (as  V. 
helenae  var.  lanaiensis)  were 
considered  to  be  endangered;  and 
Abutilon  eremitopetalum,  Cyanea 
macrostegia  var.  gibsonii  (as  C 
gibsonii).  Phyllostegia  glabra  var. 
lanaiensis,  and  Tetramolopium  remyi, 
were  considered  to  be  extinct  On  July  1. 
1975.  the  Service  published  a  notice  in 
die  Fedatal  Registar  (40  FR  27823)  of  its 
acceptance  of  die  Smithsonian  report  as 
a  petition  within  the  context  of  sectiim 
4(cN2)  (now  section  4(b)(3))  of  die  Act 
aiAl  giving  nottcs  of  its  intention  to 
review-die  status  of  the  plant  taxa    r  •< ' 


named  therein.  As  a  result  of  that   , 
review,  on  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Ra^star  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species,  including  Abutilon 
eremitopetalum  Cyanea  macrostegia 
var.  gibsonii,  Gahnia  lanaiensis, 
Phyllostegia  glabra  var.  lanaiensis, 
Tetramolopium  remyi,  and  Viola 
lanaiensis  to  bs  endangered  species 
pursuant  to  section  4  of  the  Act  The  Ust 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Servioe  in  response  to  House 
Document  Na  94-61  and  the  July  1, 1975, 
Federal  ReglstBr  publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Feileral 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  l-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  die 
portion  of  the  June  16, 1976  proposal  that 
had  not  been  made  final,  along  with  four 
other  proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
IS,  1980  (45  FR  82479),  and  September 
27, 1985  (SO  FR  39525).  Abutilon 
eremitopetalum.  Cyanea  macrostegia 
var.  gibsonii,  Gahnia  lanaiensis, 
Phyllostegia  glabra  var.  lanaiensis, 
Tetramolopium  remyi,  and  V7o7a 
lanaiensis  (as  V.  helenae)  were  included 
as  Category  1  candidates  on  both  lists, 
indicating  that  the  Service  had 
substantial  information  warranting  their 
proposal  for  listing  as  endangered  or 
threatened.  In  the  last  notice  of  review 
published  on  February  21, 1990  (55  FR 
6183),  all  six  of  the  species  included  in 
this  proposed  nde  were  considered 
Category  1  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  wi^  12  months 
of  their  receipt  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  Gahnia  lanaiensis  and 
V7o/a  lanaiensis  because  the  Service 
had  accepted  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1963, 
the  Service  found  that  the  petitioned 
listing  of  these  species  was  warranted, 
but  precluded  by  other  pending  listing 
actions,  in  accerdance  with  section 
4(b)(3)(B)(iii)  of  die  Act:  notification  of 
this  finding  was  pubUshed  on  January 


20, 1984  (49  FR  2485).  Such  a  finding 
requires  the  petition  to  be  recycled, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act  The  finding  was  reviewed  in 
October  of  1984, 1986, 1986, 1967, 1988, 
and  1989.  Publication  of  the  present 
proposal  constitutes  the  final  1-year 
finding  for  these  species. 

Summary  of  Factors  Affecting  tha 
Spades 

Section  4  of  the  Endangered  Species 
Act  (16 U.SC.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  Act  set  forth  the  procedures  for 
adding  species  to  the  Federal  Lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Abutilon 
eremitopetalum  Caum  (NCN).  Cyanea 
macrostegia  var.  gibsonii  (HlUebr.) 
Lammers  (NCN),  Gahnia  lanaiensis 
Degener,  I.  Degener,  and  J.  Kem  (NCN), 
Phyllostegia  glabra  var.  lanaiensis 
Sherff  (NCN),  Tetramolopium  remyi  (A. 
Gray)  Hillebr.  (NCN),  and  Viola 
lanaiensis  W.  Becker  (NCN)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  As  evidenced  by 
renmants  of  native  vegetation  on  the 
island,  Lanai  probably  was  covered 
throughout  by  forests  and  shrublands 
before  the  early  Polynesians  discovered 
the  islands.  Much  of  the  island's 
vegetation  was  destroyed  by  early  land 
use  practices,  which  included  cattle  and 
sheep  [Ovis  aries]  ranching;  the  clearing 
of  land  for  pineapple  cultivation;  and  the 
introduction  of  feral  animals  such  as 
goats  [Capra  hircus),  deer,  and  mouflon 
sheep,  and  domestic  animals  such  as 
cattie  and  pigs  [Sus  scrofa)  which  later 
became  feral  (Cuddihy  and  Stone  1990, 
Fosberg  1936b,  Tomich  1986).  Over  die 
ensuing  years  the  catde,  sheep,  goats, 
and  pigs  were  destroyed  or  removed 
from  the  island.  It  is  estimated  that  only 
about  ten  percent  of  the  island  presently 
remains  in  native  forest  or  shrubland 
(Alan  Holt,  Director  of  Science  and 
Stewardship,  The  Nature  Conservancy 
of  Hawaii,  pers.  comm.,  1990).  Today, 
habitat  degradation  due  to  axis  deer, 
and,  to  a  lesser  extent,  mouflon,  and  the 
invasion  of  and  competition  by  exotic 
species  of  plants  probably  are  the  two 
greatest  threats  to  the  six  species  herein 
proposed  for  listing  as  endangered.  The 
axis  deer  is  now  considered  to  be  a 
maior  threat  to  the  forests  of  Lanai 
(CuUiney  1988).  Deer  and  mouflon 
browse  on  native  vegetation  (see  Factor 
C),  destroying  or  damaging  the  habitat 
Also,  their  trampling  removes  vegetation 
and  litter  important  to  soil-water 


relations,  compacts  the  soil,  promotes 
erosion,  and  opens  areas  allowing  exotic 
plants  to  invade.  Deer  are  common 
throughout  the  summit;  very  few  patdies 
of  forest  are  untouched  by  them.  Ridge 
tops  in  particiUar,  and  even  gulches  are 
being  invaded  (Hobdy,  pers.  comm., 
1990). 

Lanai  is  in  the  process  of  converting 
from  an  agricultural  (pineapple]  to  a 
tourist  based  economy.  Hotels  are  being 
built  in  conjunction  wdth  an  anticipated 
increase  in  the  tourist  industry. 
Althou^  at  present  no  development 
plans  exist  which  would  result  in  direct 
impacts  to  Lanaihale,  it  is  inevitable 
that  an  increase  in  the  number  of  people 
on  the  island  would  have  that  effect. 
The  Munro  Trail,  which  traverses 
Lanaihale,  affords  a  beautiful  view  of 
the  island  and  is  sure  to  be  popular  with 
tourists.  Approximately  30  percent  of 
die  known  plants  of  Gahnia  lanaiensig 
and  most  of  the  known  Viola  plants 
grow  along  this  trail  or  one  of  its 
branches.  Increased  hiking  and  jeep- 
riding  along  the  ti-ail  could  lead  to  the 
destruction  of  individuals  of  these 
species.  Disturbance  of  the  soil  or 
destruction  of  groundcover  plants  due  to 
these  activities  would  increase  the 
potential  for  erosion  and  open  the  area 
to  invading  exotic  plants. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Illegal  collecting  for  scientific 
or  horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  fiom  increased 
publicity,  and  would  seriously  impact 
the  species.  Disturbance  to  the  area  by 
trampling  during  recreational  use 
(hiking,  for  example),  would  promote 
erosion  and  greater  ingress  by 
competing  exotic  species.  This  threat 
will  increase  as  the  tourist  industry 
becomes  a  more  prominent  force  on  the 
island. 

C.  Disease  orpredation.  Axis  deer 
and  mouflon  sheep  are  managed  by  the 
State  for  recreational  hunting  on  the 
island.  Ilie  deer  are  primarily  on  the 
summit  and  in  the  gulches  of  Lanaihale, 
whereas  the  mouflon  are  more  common 
on  the  drier  slopes — precisely  the 
habitat  of  the  six  species  included  in 
this  proposal  In  addition  to  habitat 
degradation  resulting  from  their 
activities,  which  was  discussed  in 
Factor  A  above,  their  browsing  also 
destroys  or  damages  plants. 

D.  The  inadeauacy  of  existing 
regulatory  mechanisms.  There  are  no 
State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  these  species  or  to  prevent  their 
further  dedine.  However,  Hawaii's 
Endangered  Species  Act  (HRa  Sect 
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lSSD-«(a))  states  that  "Any  spedcs  of 
wikfliCe  or  wfld  plua  that  has  baen 
detennined  to  be  an  endangered  spedes 
parsaaat  to  the  Endangered  Spcdes  Act 
(of  1973)  diall  be  deeaed  to  be  an 
endangered  species  ander  the  provisions 
of  this  chapter  .  .  .  ."  Farther,  the  State 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  reqoired  for  die  conservation, 
management,  enhancement,  or 
protectiim  of  endangered  species  (Sect 
196D-5(c)).  Funds  fv  these  activities 
cmild  be  made  available  under  section  6 
of  the  Act  (State  Co(q>eratiye 
Agreements).  Hie  Act  also  would  offer 
additional  protection  to  these  species 
because  tf  they  were  bsled  as 
endangered  it  woald  be  a  vidatioaof 
the  Act  for  any  person  to  remove,  cat. 
dig  op,  damage,  or  destroy  any  such 
plant  in  an  area  not  under  Federal 
jiirisdiction  in  knowing  violation  of 
State  law  or  regulation  or  in  the  course 
of  any  violatton  of  a  State  criminal 
trespass  law. 

K  Other  ootmot  or  moMtatade  facton 
affecting  it»  cootmued  eiusience.  The 
smaB  numba  of  populations  and  of 
in^vidual  |dants  of  diese  species 
increases  &»  potealial  bt  extinction 
from  stnchastir  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  man-caused  or  natural 
environmental  (hsturiianoe  could 
desboy  a  significant  percentage  of  the 
imfividoals  of  these  species. 

Several  species  of  exotic  plants  have 
become  mwmnnon  the  summit  and  in 
the  gukbes  and  valleys  of  I  wnathale. 
Strawberry  gaava  {faidiua  cotthianum) 
is  most  GommoB  on  the  northern  end  of 
Lanaihale.  firabush  {Afyricafaya)  is 
most  G(Mnraon  on  Ae  south  end.  and 
manuka  has  spread  through  the  range 
(Hobdy.  pars,  comm,  IW^  Kahili  ginger 
is  oosmmnn  on  soase  of  die  valley  floors, 
as  in  Kaiholena  Gulch,  for  instance, 
while  koa  haole.  lantana.  and  souibush 
also  are  aggressive  hivaders.  These 
weedy  plants  are  more  aggressive  than 
the  native  species  and  more  sucoeesfaQy 
compete  for  water,  minerals,  ^ace.  and 
b^L  ha  the  drier  areas.  brooBMet^e  and 
Guinea  pass  are  the  dominant  exotic 
species  (Hobdy.  pers.  conm..  1880).  Not 
only  do  diese  spedes  replace  native 
plants  such  as  Tetramott^ium  reotyi, 
but  they  are  asoniceof  ftieLiiKreasing 
the  potential  direat  of  fire  in  the  area 
(Perlman  (lagob). 

The  Service  has  carefidly  assessed  the 
best  scientific  and  comBierdal 
informatioB  availahle  regarding  the  past. 
present,  and  fittme  thxeate  CbohI  by 
diese  species  in  deteimintog  to  propose 
this  nik.  Based  on  diis  evahiatioa.  the 
preferred  actioa  ia  to  HaXAbutihn 


eremitopetabun,  Cyeaea  atacnategia 
var.  giheaaii,  Gaiaua  lanaiettsia, 
PhyUotlesia  gkibra  ^lar.  haaiensis, 
Tetramok^uum  remyi,  aad  Viola 
lanaieasi$  aa  endangered.  These  qiecies 
are  threatened  by  predation  and  habitat 
degradatioa  by  feral  animals,  by 
encroachment  and  competition  from 
exotic  species  of  plants,  and/or  by.  the 
potenti^  of  stochastic  events  to 
extirpate  these  small  populations  with 
restricted  distributions.  They  also  face 
the  potential  threat  of  damage  to  their 
habitat  by  increased  human  traffic 
stemming  from  recreational  use  and 
devetopment-related  activities.  In 
addition,  unintended  wild&es  can 
eliminate  planto  and  habitat  Givoi 
these  drcomstaoces.  the  deterrainatton 
of  endangered  status  seems  warranted. 

Cridcal  Habitat 

Section  4(aK3)  of  the  Act,  as  amended, 
requires  that  to  the  maximuffl  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  die  time  a 
spedes  is  imiposed  to  be  endangered  or 
threatened  lie  Service  finds  tint 
designation  of  critical  habitat  is  not 
presendy  prudent  for  these  species.  The 
publication  of  descriptioas  and  maps 
required  in  a  {woposal  for  critical  habitat 
wrald  increase  the  degree  of  threat  to 
these  plants  form  possible  take  or 
vandaham  and.  therefore,  could 
contribute  to  their  dedine  and  increase 
enforcement  problems.  A  listing  of  these 
spedes  as  dther  endangered  or 
threatened  wrould  publidxe  the  rarity  of 
the  plante  and.  thus,  could  make  these 
planta  attractive  to  reaeardiers. 
curiosity  seekers,  or  collectors  of  rare 
plants.  Ail  involved  parties  and  the 
major  landomiers  have  been  notified  of 
the  location  and  importwire  of 
protecting  habitat  cd  these  species. 
Protection  of  the  species'  h^tat  will  be 
addressed  dm**^  dte  recovery  process. 
Therefore,  the  Serviea  finds  diat 
designation  of  critical  habitat  for  these 
species  is  not  prudent  at  dna  time 
because  designation  would  increase  the 
degree  of  direat  frvm  vandalism, 
collecting,  or  other  human  activities. 

AvsHsUe  CeBsa^atien  Measuiea 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requiremenU  tm 
Federal  protection,  and  pmUbitiens 
against  certain  activities.  Recopiitiaa 
through  listiag  encoarsses  aad  resdto  in 
conservation  actioBS  by  Federal.  Stoto. 
and  private  agendes.  pauft,  and 
individuals.  The  Endangered  Species 
Act  provides  Car  possible  land 
acquisition  and  cooperatiao  with  the 


State  and  requires  that  racoveo  actions 
be  carried  oat  Cor  afl  listed  spedes.  The 
protection  required  of  Federal  agoades 
and  the  prohibitions  against  certain 
activities  invohriog  listed  planta  are 
discussed,  in  part,  below. 

Section  7(ai  of  die  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  acti<Mis  with  respect  to  any  species 
Uiat  is  proposed  or  listed  aa  endangered 
or  threatened  and  with  reelect  to  ita 
critical  habitat  tf  any  is  being 
desiyiated.  Regulations  in^lementinis 
this  interagency  co<H>eration  provisini 
of  the  Ad  are  codified  at  SO  CFR  part 
402.  Section  7(a)H)  of  die  Ad  reqnires 
Fodoal  ogeBcies  to  confsr  informally 
with  the  Service  on  any  action  that  is 
likely  to  ieopardixe  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  edverse  Biodification  of 
proposed  critical  habitat  If  a  spedes  is 
listed  sobsequenUy,  section  7(8K2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  }eopardiie  the 
contiiwed  existence  of  soch  a  spedes  or 
to  destroy  or  adversely  modify  ita 
critical  habitat  If  a  Federal  action  may 
afiect  a  listed  spedes  or  ita  critical 
habitat  the  reqiondble  Federal  agency 
must  enter  into  {ormal  consultation  with 
die  Service.  As  none  of  diese  species  are 
on  Federal  land  and  no  Federal 
activities  are  antidpated  in  the  area,  no 
section  7  consultations  er  impad  on 
activities  of  Federal  agencies  are 
antidpated  aa  the  result  of  this  pn^posal 

The  Ad  and  ita  implementing 
regulations  found  at  50  CFR  17.61. 17 J2, 
and  1743  tor  endangered  plant  spedes 
set  IsTth  a  series  of  general  trade 
prohibitions  and  cxoqitions  that  apply 
to  all  widangered  planto.  Widi  rasped  to 
the  m  planto  from  Uie  island  of  Lanai 
all  trade  prohibitioos  of  section  9(a)(2) 
of  die  Act  iandemented  by  SO  CFR 
17in.  would  apply.  These  prohibitions, 
in  part  niake  it  itti^  with  resped  to 
any  endangered  plant  for  any  person 
subjed  to  die  jurisdiction  of  the  United 
States  to  impoH  or  export:  tranqxirt  fai 
interstate  or  foreign  cosunerce  in  the 
course  of  s  comraerdal  activity;  sell  or 
offer  for  sale  these  spedes  in  interstate 
or  foreign  commerce,  ot  to  remove  and 
reduce  to  postesston  any  such  spedes 
from  areas  under  Federal  jurisdiction;  or 
to  maliciously  damage  or  destroy  any 
such  planto  on  any  area  under  Federal 
jurisdictioo;  or  remove,  cut  dig  up. 
damage  or  destroy  any  audi  spedes  on 
any  odier  area  in  knowing  violation  ai 
any  state  law  or  regnlatioa  or  in  the 
course  of  any  violation  of  a  State 
criminal  tre^iass  law  Certain 
exccptiona  appfy  to  agente  of  the 
Service  and  State  conservation 


agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  antidpated  that  few  trade  permita 
would  ever  be  sought  or  issued  because 
the  species  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  WUdlife 
Service,  rooni  432, 4401  N.  Fairfax  Drive, 
Arlington.  Viiginia  22203  (703/358-2093, 
FTS  921-2093.  FAX  703-356-2281). 

Public  Conuaento  Solidted 

The  Service  intends  that  any  final 
action  resulting  form  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  coBununity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or  other 
relevant  data  concerning  any  threat  (or  lade 
thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the  reasons 
why  any  habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as  provided 

.  by  section  4  of  the  Act 

(3)  Additional  information  concerning  the 
range,  distribution,  and  population  size  of 
these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts  on 
these  species. 

Any  final  decision  on  this  proposal 
concerning  these  six  taxa  of  plants  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Tlie  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requesta  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  propoaal.  Such  requesta  must  be 
made  in  writing  and  addressed  to  the 
Field  Office  Supervisor  (see  ADORESSCS 
section). 

National  Environmental  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 


Endangered  Spedes  Ad  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  SatqecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 


recordkeeping  requirements  end 
Traasportatkm. 

Proposed  Regulation  Promulgaticm 

Accordiiigiy,  it  is  hereby  pn^iosed  to 
amend  part  17.  subchapter  B  of  diapter 
I,  title  SO  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  U-iAMEMDO}} 

1.  The  authority  citatioD  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
62S,  100  Stat  3500,  aniess  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  foDowing,  in  alphabetical 
order  under  the  farailiea  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

917.12    EndanoaredandttirMtMicd 

plants. 

•        *        •        •        • 

(h)  •  •  * 


Common  name 


Htekmcfsnga 


Status 


Wtwnlistad 


Critical 


Special 


Qmnaa  mmrcmtngm  var.  ipAwni. 

Cyporacaaa— Sedge  tamiy: 


PhitiMlagia  glahra  var. 


Abuthn 


Vtataeaaa— Vtoiat  tMidy: 


U.SA(HQ 


USA  (HO 


USAIHO 


U.SA(KI)_. 


tiSA.$n 


U.S.A.  (HO 


MA 


tM 


NA 


NA 


Dated:  Aognst  23, 1980. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  WiUtfe  Service. 
(FR  Doc.  90-21SS2  Filed  9-14-90;  ^45  am) 
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and  Plants;  Propoaad  EndanQWd 
Statua  for  Fhra  Plants  from  tha 

W8 


AQCNCV:  Pish  and  Wildlife  Service, 

Interior. 

action:  I¥oposed  rule. 


SUMMAnr  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  Ave  plants:  Cyaoea  unduhta, 
Dubautia  paucifiorula,  Hesperomannia 
lydgalei,  Labordia  lydgatei 
(kamakahala),  and  Viola  helenae.  These 
species  are  known  only  &om  the 
Wahiawa  drainage  basin  located  on  the 
island  of  iCauai,  Hawaii.  The  five  plants 
have  been  variously  aSected  and  are 
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threatened  by  one  or  more  of  the 
following:  Huiitat  degradation  and 
competition  by  natur^ized,  exotic 
vegetation;  predation  by  rats  which  eat 
fruit,  seeds,  or  vegetative  parts  of  the 
plants;  habitat  destruction  and  potential 
seed  transport  of  exotic  plants  by  feral 
pigs;  a  typhoon  whidi  opened  some 
small  areas  and  allowed  exotic  species 
to  invade:  and  the  potential  for 
extinction  because  of  the  depauperate 
number  of  extant  individuals  and  their 
severely  restricted  distributioit  A 
determination  that  these  five  species  are 
endangered  would  implement  the 
Federal  protection  and  recovery 
provisions  provided  by  the  Act 
Comments  and  materials  related  to  this 
proposal  are  solicited. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
16, 1990.  PubBc  hearing  requests  must  be 
received  by  November  1. 1990. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Ernest  F.  Kosaka.  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service.  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167.  Honolulu.  HawaU  96850. 
Comments  and  materials  received  will 
be  avaUable  for  public  inspectioa  by 
appointment/ during  normal  business 
hours  at  the  above  address. 

^OR  niRTHER  MIRMMATION  CONTACT: 

Derral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 
SUPPLEMENTARY  INFORMATION: 

Background    I 

Cyanea  undulata,  Dubautia 
paucifiorula,  Hespemmannia  lydgatei, 
Labordia  lydgatei,  and  Viola  helenae 
ere  endemic  to  the  Wahiawa  drainage 
basin  in  the  Koloa  District  of  southern 
Kauai.  Kauai  is  the  oldest  of  the  eight 
major  Hawaiian  Islands.  Because  of  its 
age  and  relative  isolation,  the  levels  of 
floristic  diversity  and  endemism  are 
higher  on  Kauai  than  on  any  other 
island  in  the  archiftelago.  The  Wahiawa 
Mountains  area  has  one  of  the  oldest 
and  most  diverse  montane  wet  forests  in 
Hawaii.  In  addition  to  the  forest 
ecosystem,  permanent  streams,  bogs, 
and  ridge  suiiunit  habitats  also  comprise 
the  Wahiawa  Mountain  area.  The 
majority  of  the  plant  communities  are 
primary  in  nature  with  high  floristic 
endemism.  There  has  been  relatively 
littie  disturbance  to  the  area  in  the  past, 
but  alien  plants  are  encroaching  and 
-pigs  are  present  Listing  these  five 
endemic  species  as  endangered  would 
aid  in  protecting  and  improving  this 


habitat  whidi  is  alao  home  to  an 
additional  eighteen  <v  more  taxa  of 
extranely  rare  plants. 

The  area  is  roughly  triangular  in 
shape  with  Kapalaoa.  ML  KahBL  and 
Puuauuka  frnming  the  three  comers;  it  is 
about  1200  acres  (485  hectares)  in  siza 
The  elevation  ranges  from  about  2,000  to 
3.300  feet  (ft)  (610-1,000  meters  (mj).  Hie 
land  is  owned  primarily  by  a  single 
corporate  landowner,  witii  a  small 
parcel  of  State-owned  land  forming  one 
comer  of  the  triangle  Hie  Wahiawa 
drainage  basin  is  an  important  source  of 
water  for  the  a^cultural  industry  on 
this  part  of  the  island  and  is  managed  by 
the  landowner  to  preserve  water  quality. 

Discussion  of  tiie  Five  Species  Propoeed 
fm  listing 

Until  its  rediscovery  on  June  10, 1988. 
Cyanea  udulata  was  known  only  from 
the  type  collection  made  by  Charles 
Forbes  in  1909  in  the  "damp  woods 
surrounding  the  Wahiawa  swamp,"  and 
an  earlier  collection,  now  lost,  by  the 
Reverend  ).M.  Lydgate  in  1908,  probably 
from  the  same  area  (Rock  1919).  Forbes 
described  the  plant  as  a  new  species  in 
1912.  naming  it  for  the  wavy  appearance 
of  its  leaf  margins  (Forbes  1912).  In  1987, 
Harold  St  John,  questioning  the  validity 
of  the  characters  used  to  delineate  the 
genus  Cyanea,  transferred  all  species  of 
Cyanea  to  the  closely  related  genus 
Delissea  (St  John  1987a,  St.  John  & 
Takeuchi  1987).  The  prior  existence  of 
the  combination  Delissea  undulata 
necessitated  a  new  name  for  Cyanea 
undulata  when  treated  as  a  Delissea. 
For  this  reason,  St  John  pubhshed 
Delissea  forbesii  as  a  new  name  for 
Cyanea  undulata  (St  John  1987a),  and 
four  months  later  published  Delissea 
lydgatei  as  the  new  name  (St  John 
1987b).  The  second  name  is  superfluous 
and  thus  illegitimatei.  Few  botanists 
accept  St  John's  taxonomy  for  this 
group,  and  continue  to  recognize  the 
genus  Cyanea  (Lammers  1990), 

Cyanea  undulata  is  an  imbranched 
shrub  in  the  bellflower  family 
(Campanulaceae),  and  is  about  6  to  12 
feet  (1.8  to  3.6  meters)  talL  The  leaves 
are  narrowly  elliptic  about  12  to  16 
inches  (in)  (30  to  40  centimeters  (cm)) 
long  and  1  to  2  in  (3  to  5  cm)  wide,  widi 
wavy  margins:  the  upper  surface  is 
smooth,  and  the  lower  is  covered  with 
fine,  rust-colored  hairs.  The  leaf  stem  is 
winged  throughout  its  length.  The 
inflorescence  is  about  17  in  (45  cm)  long 
and  bears  5  or  6  yellowish,  slightiy 
curved,  hairy  flowers.  The  fruit  is  an 
orange  berry  about  0.7  in  (1.7  cm)  long 


(Lammers  1980.  Rock  1919.  Wimmer 
1943).  The  size,  shape,  and  the  wavy 
margins  of  the  leaves  distingnish  tfaie 
q>ecies  from  the  rest  of  the  ganiM. 

Cyaiwa  undulata  is  preaently  known 
frtHn  a  single  small  population  of  about 
Uiree  or  foot  indivldeals  growing  along 
the  bank  of  a  tribdtaiy  of  die  Wahiawa 
Stream  (Steven  Perlman,  botanist 
National  Tropical  Botanical  Garden, 
pers.  comm..  1990).  Several  exotic  plmt 
species  such  as  Paidiuai  cattleianum 
(strawbeiry  guava)  and  Melastoma 
candidum  (melastoma)  have  invaded  the 
drainage  basin  and  are  moving  vap  along 
the  stream  (Timothy  Flynn.  David 
Lorence,  anid  S.  Perlmait  botanists. 
National  Tropical  Botanical  Garden, 
pers.  comms.,  1990).  Habitat  degradation 
and  competition  by  exotic  species  are 
major  threats  to  the  native  plants 
growing  along  the  stream  banks.  The 
small  number  of  extant  individuals  is  in 
itself  a  considerable  threat  because  the 
limited  gene  pool  may  result  in 
depressed  reproductive  vigor,  or  a  single 
natural  or  man-caused  enviroimiental 
disturbance  could  destroy  the  only 
known  existing  population. 

The  earliest  coUectioiu  of  Dubautia 
paucifiorula  were  made  in  1909  by  CN. 
Forbes  and  in  1911  by  J.M.  Lydgate,  both 
from  the  "Wahiawa  Mountains  [on  a] 
ridge  just  above  tributary  of  the 
Wahiawa  Stream."  There  is  no  further 
record  of  the  species  imtil  it  was 
rediscovered  by  S.  Perlman  in  1979  in 
the  "Wahiawa  Mts.,  on  E  fedng  ridge  of 
10*  slope  30  m  from  an  unnamed  left 
(Hanapepe)  fork  of  Wahiawa 
Stream.  .  .  ."  This  is  the  same  general 
area  from  which  the  Forbes  and  Lydgate 
collections  were  made,  and  consists  of  a 
population  of  about  30  plants.  Two 
additional  populations  have  been  found 
since  1979.  A  population  of  about  three 
plants  is  on  the  MtKahiU  ridge  that 
forms  the  eastem  boimdary  of  the 
Wahiawa  drainage  basiit  The  otiier 
small  population  is  along  the  east  fork  of 
tiie  Wahiawa  Stream  (T.  Flynn,  D. 
Lorence.  and  S.  Perlman.  pers.  comms.. 
1990).  In  1981,  H.  St  John  and  G.D.  Carr 
(1981)  described  tiie  taxon  as  a  new 
species,  based  on  a  s|}ecimen  that  Carr 
collected  from  the  population 
discovered  by  Perlman.  The  specific 
name  denotes  the  fact  that  this  species 
has  the  smallest  number  of  florets 
(flowers)  per  head  of  any  of  the 
Hawaiian  members  of  its  tribe. 

Dubautia  paucifiorula.  a  member  of 
the  sunflower  family  (Asteraceae).  is  a 
somewhat  sprawling  to  erect  shrab  up  to 
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about  10  ft  (3  m)  tail  The  leaves  are 
clustered  towaiti  the  ends  of  the 
branches,  oppositely  arranged,  narrow, 
widening  toward  the  tip,  3  to  8  in  (8  to  21 
cm]  long,  and  up  to  1.3  in  (3.2  cm)  wide. 
There  are  50  to  500  heads  in  an  open 
inflorescence  3  to  12  in  (8  to  30  cm)  long 
and  2  to  30  in  (6  to  30  cm)  wide;  each 
head  is  comprised  of  2  to  4  florets.  The 
florets  are  yellow,  while  the  stems  and 
bracts  of  the  heads  are  often  purple.  The 
fruits  are  siball  dry  seeds,  about  0.1  in 
(0.3  cm)  long  (Carr  1985. 1990;  St  John  & 
Carrl981). 

In  addition  to  the  threat  posed  due  to 
the  small  number  of  remaining 
individuals,  two  other  potential  threats 
to  Dubautia  pauciflorula  exist  One  is 
habitat  degradation  and  competition  by 
invading  exotic  plants,  which  are  now 
beginning  to  be  observed  in  the  area;  the 
other  is  feral  pigs.  A  few  pigs  have  been 
seen  and  some  rooting  and  disturbance 
has  been  observed  in  the  area,  but  at 
present  it  is  not  extensive.  Feral  pigs 
damage  a^d  destroy  plants,  their  rooting 
opens  areas  allowing  competing  exotic 
plants  to  invade,  and  they  transport 
seeds  of  alien  plants  (T.  Flynn,  D."- 
Lorence,  and  S.  Perlman,  pers.  comms.. 
1990). 

Hesperomannia  lydgatei  was  first 
collected  by  ]M.  Lydgate  in  the 
Wahiawa  Mountains  in  1908,  and  was 
named  in  his  honor  by  CJM.  Forbes  the 
following  year  (Forbes  1909).  The  only 
other  collection  dociunenting  die 
species'  existence  before  its  rediscovery 
by  C.H.  Lamoureux  in  1955  was  one 
made  by  Forbes  in  1909.  Today  four 
populations  of  the  species  are  known, 
all  along  or  near  the  Wahiawa  Stream 
or  its  tributaries.  The  first  population  is 
of  four  or  five  trees  above  Wahiawa 
Stream  just  behind  Kanaele  Bog.  This 
population  was  estimated  at  30  to  36 
trees  and  seedlings  in  1972.  Another 
population  of  about  10  to  12  trees  is 
farther  upstream.  A  third  population  of 
40  to  50  trees  and  a  fourth  population 
both  grow  along  tributaries  of  the 
stream;  about  10  years  ago  the  fourth 
population  was  estimated  to  be  between 
100  to  125'plants.  While  the  present  size 
of  the  population  is  unknown,  it  is 
probably  less  than  the  original  estimate 
(Hawaii  Heritage  Program  Collection 
Log  Sheet  dated  April  4, 1989;  T.  Flynn. 
D.  Lorence,  S.  Perlman,  pers.  comms., 
1990). 

Hesperomannia  lydgatei,  in  the 
sunflower  family,  resembles  a  spineless 
tree  thisde  with  nodding  flowers.  It  is  a 
small  tree,  rarely  over  10  ft  (3  m)  tall. 
The  leaves  are  paler  beneath, 
alternately  arranged,  elliptic  or  lance- 
shaped,  but  wider  above  the  middle,  4  to 
12  in  (10  to  30  cm)  long,  and  1.4  to  3.5  in 


(3.5  to  9  cm)  wide.  The  flower  heads  are 
1.5  to  2  in  (4  to  5  cm)  high,  with  usually  4 
or  5  heads  on  slender  stems  clustered  at 
the  ends  of  branches,  nodding  when 
mature.  The  flower  heads  are  enclosed 
by  four  to  eight  circles  of  overlapping 
bracts,  the  outer  ones  brown  or  purplish, 
the  inner  ones  silver.  The  florets  are 
yellow  and  are  split  about  to  the  middle 
into  narrow  lobes.  Mattue  fruits  are 
unknown  (Cariquist  1957,  Degener  1932, 
Fedde  1911,  Forbes  1900.  St  John  1981, 
Wagner  et  al.  1990).  It  is  the  only 
member  of  the  genus  on  Kauai  and  the 
only  one  with  nodding  flowers. 

"The  threats  to  this  species  are  similar 
to  those  of  the  preceding  species: 
Competition  from  invac^og  exotic 
plants,  small  numbers  and  sizes  of 
populations,  and  habitat  degradation  by 
feral  pigs  (T.  Flynn,  D.  Lorence,  and  S. 
Perlman,  pers.  comms.,  1990). 

Labordia  lydgatei  is  known  only  from 
five  collections:  one  by  I.M.  Lydgate  in 
1908  or  1909,  two  by  C.N.  Forbes  in  1909, 
one  by  S.  Perlman  in  1987,  and  one  by 
W.L  Wagner  and  C.T.  Imada  in  1988. 
The  species  presently  is  known  bom  a 
single  population  of  about  three 
individuals  located  at  the  end  of  the 
valley  above  one  of  the  tributaries  of 
Wahiawa  Stream  (S.  Perlman,  pers. 
comm.,  1990).  C.N.  Forbes  described  this 
species  in  1916,  naming  it  in  honor  of  its 
discoverer,  the  Reverend  Lydgate 
(Forbes  1916). 

Labordia  lydgatei,  in  the  strychnine 
family  (Loganiaceae),  is  a  many- 
branched  shrub  or  small  tree  with 
sparsely  hairy,  square  stems.  The  leaves 
are  elliptic  often  widening  toward  the 
tip,  smooth  above  but  with  fine  hairs  on 
the  lower  siuf ace;  the  are  2  to  4  in  (5  to 
10  cm)  long,  and  0.8  to  2.8  in  (2  to  7  cm) 
wide.  The  inflorescence  comprises  6  to 
21  small,  slender,  funnel-shaped,  pale 
yellow  flowers,  each  about  0.3  in  (0.7 
cm)  long.  The  fruit  is  a  small,  two- 
parted,  ovoid,  woody  capsule  with  a 
short,  blunt  beak  at  its  tip  (Forbes  1916, 
Sherff  1939,  Wagner  et  al.  1990).  The 
small,  restricted  population  and  the 
likelihood  of  invasion  by  competing 
exotic  species  are  the  main  threats  to 
the  species.  This  species  can  be 
separated  from  L  tinifolia,  the  only 
other  member  of  the  genus  on  this  part 
of  Kauai,  by  its  sessile  cymes. 

Viola  helenae  was  collected  by  I.M. 
Lydgate  in  the  Wahiawa  Mountains  in 
May  1908.  Using  this  specimen  as  the 
type,  he  and  C.N.  Forbes  described  the 
species  the  following  year  and  named  it 
for  Lydgate's  wife,  Helen  (Forbes  1909). 
Two  years  later.  ).F.  Rock  (1911) 
described  a  similar  plant  from  the  island 
of  Lanai  as  a  variety  of  Viola  helenae. 
Since  the  similarity  between  the  two 


taxa  is  superficial,  most  botanists  today 
regard  the  Lanai  plant  as  a  distinct 
species  (Becker  1916.  St  John  1979, 
Wagner  et  al.  1990). 

Viola  helenae,  a  violet  (Violaceae),  is 
a  small,  erect  unbranched  subshrub,  1 
to  2.5  ft  (30  to  80  cm)  talL  The  leaves, 
which  are  clustered  toward  the  upper 
part  of  the  stem,  are  lance-shaped,  about 
3  to  5  in  (7.5  to  13  cm)  long  and  0.8  to  1 
in  (2  to  2.5  cm)  wide.  Below  each  leaf  is 
a  pair  of  narrow,  membranous  stipules, 
about  0.5  in  (1.3  cm)  long.  The  flowers 
are  small,  less  than  0.4  in  (1  cm)  long,  on 
stems  about  1.8'in  (4.5  cm)  long,  pale 
lavender  or  white,  occurring  singly  or  in 
pairs  in  the  upper  leaf  axils.  The  fruit 
are  capsules,  about  0.5  in  (1.1  cm)  long 
(Fedde  1911,  St  John  1989,  Skottsberg 
1940,  Wagner  et  al.  1990).  The  lance- 
shaped  leaves  distinguish  this  species 
from  all  the  other  violets  on  this  island. 

Viola  helenae  is  known  bom  two 
populations,  one  along  each  branch  of 
the  Wahiawa  Stream.  The  total  number 
of  individuals  in  the  2  populations  is 
estimated  at  about  13  (T.  Flynn,  D. 
Lorence,  S.  Perlman.  pers.  comms.,  1990). 
The  small  number  and  restricted 
distribution  of  the  species  and  resultant 
susceptibility  to  stochastic  events 
threatens  the  plant  with  extinction. 
Some  pig  trails  and  rooting  have  been 
observed  near  this  species,  but  the 
evidence  of  pig  activity  was  localized 
and  little  was  seen.  However, 
destruction  by  feral  pigs  is  a  potential 
threat  (T.  Flynn,  D.  Lorence,  and  S. 
Perlman,  pers.  comms.,  1990).  In 
addition,  competing  alien  plants  are 
moving  up  along  the  stream  banks, 
where  the  species  grows  along 
Wahiawa  Stream.  A  small  population  of 
three  or  four  individuals  of  V.  helenae 
disappeared  soon  after  strawberry 
guava  invaded  the  habitat  where  the 
tree  canopy  had  been  opened  by 
Typhoon  Iwa  in  1982. 

Federal  Action 

Federal  Government  action  on  these 
plants  began  as  a  result  of  section  12  of 
the  Act,  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  designated  as 
House  Dociunent  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975.  Hesperomannia  lydgatei  and  Viola 
helenae  were  considered  endangered 
and  Labordia  lydgatei  as  threatened  in 
that  document.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823]  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act  and 


giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  naiped 
thereia  As  a  result  of  that  review,  on 
June  16. 1076,  tbs  Service  published  a 
proposed  rule  tn  the  Fedanl  Regislar  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  spades,  including 
Hesperomannia  lydgatei  and  Viola 
helenae,  to  be  endangered  species 
pursuant  to  section  4  of  the  Act 
Labordia  lydgatei  not  included  in  the 
proposed  nil&  The  list  of  1.700  plant 
taxa  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No  94- 
51  and  the  Ju^  1. 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978.  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979.  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82479),  September  17, 
1985  (50  FR  39525),  and  January  21, 1990 
(55  FR  6183).  Hesperomannia  lydgatei 
and  Viola  helenae  were  included  as 
Category  1  candidates  on  all  three  lists, 
indicating  that  the  Service  had 
substantial  infoimation  warranting  their 
proposed  listing  as  endangered  or 
threatened.  Labordia  lydgatei  was 
included  as  a  Category  2  candidate  on 
the  1980  and  1985  lists  (meaning  that  the 
Service  had  information  indicating  that 
a  proposal  to  list  the  species  was 
possibly  appropriate  but  for  which  the 
Service  did  not  have  sufficient 
information  on  which  to  base  a 
proposed  rule),  but  was  upgraded  to 
Category  1  on  the  1990  list  as  a  result  of 
the  Service  receiving  additional 
information.  Dubautia  pauciflorula  was 
included  as  a  Category  1  candidate  on 
the  1990  list  whidi  was  the  first  notice 
of  review  published  after  this  plant  was 
described  as  a  new  species.  Cyanea 
undulata  is  included  as  a  Category  3A 
species  in  the  1990  list  (meaning  that  the 
Service  had  reason  to  believe  that  the 
species  may  be  extinct).  The  updated 
information  for  the  Hawaiian  species  on 
the  1990  Ust  was  submitted  for 
publication  prior  to  the  rediscovery  of 
Cyanea  undulata. 

Section  4(bK3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 


certain  pending  petitions  within  12 
months  of  their  receipt  Section  2(bMl)  of 
the  1982  amendments  farther  requires  all 
petitions  pending  on  October  13, 1962, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  frir  Hesperomannia  lydgatei, 
Labordia  lydgatei,  and  Viola  helenae 
because  the  Service  had  accepted  the 
1975  Smithsonian  report  as  a  petition. 
On  October  13, 1983,  the  Service  found 
that  the  petitioned  listing  of  these 
species  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  witii  section  4(b)(3)(B)(iii)  of 
the  Act  notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act  The 
finding  was  reviewed  in  October  of 
1984, 1965, 1986, 1987, 1988,  and  1989. 
Publication  of  the  present  proposal 
constitutes  the  final  1-year  finding  for 
these  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Cyanea  undulata  C 
Forbes,  Dubautia  pauciflorula  St  John  & 
G.  Carr,  Hesperomannia  lydgatei  C. 
Forbes,  Labordia  lydgatei  C.  Forbes 
(kamalcahala),  and  Viola  helenae  C. 
Forbes  &  Lydgate  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Habitat 
degradation  and  competition  by  exotic 
species  of  plants  appear  to  be  die  main 
threats  to  these  five  species.  There  has 
been  relatively  littie  disturbance  to  the 
Wahiawa  drainage  basin  in  the  past  but 
several  aggressive  exotic  species  of 
plants,  such  as  strawberry  guava  and 
melastoma,  have  invaded  the  area  and 
are  moving  up  along  the  stream  beds. 
All  five  species  included  in  this  proposal 
are  presentiy  known  primarily  from 
along  the  banlcs  of  the  streams  or  near 
the  stream  beds.  In  1982  Typhoon  Iwa 
opened  some  small  areas  in  the  basin, 
allowing  the  exotic  species  to  invade.  At 
least  one  population  of  Viola 
succimibed  as  a  result  Some  feral  pig 
trails  and  rooting  have  been  seen  in  die 
area,  but  the  rooting  was  localized  and 
not  much  damage  was  noted.  This 
situation  could  very  quickly  change, 
however,  if  the  pig  population  increases. 
While  foraging,  pigstiun  up  several 


inches  of  the  soil  surface,  and  in  so 
doing,  damage  and  destroy  plants,  and 
open  areas  allowing  alien  plants  to 
invade.  Pigs  establish  trails  among 
feeding  areas  and  transport  seeds,  both 
intemaUy  and  externally,  fnrdier  aiding 
in  the  spread  of  exotic  species. 

B.  Overutilization  for  ctanmercial 
recreational,  scientific  or  educational 
purposes.  Not  known  to  be  a  factor. 
However,  unrestricted  collecting  lot 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity,  and 
would  seriously  impact  the  species. 
Distiu'bance  to  the  area  by  trampling 
woidd  promote  greater  ingress  by 
competing  exotic  species. 

C.  Disease  orpredation.  Not  known  to 
be  applicable.  However,  rats  are  known 
from  die  area  and  damage  to  fruits, 
seeds,  and  plants  frtim  their  foraging  on 
other  species  has  been  observed.  For 
example,  most  species  of  the  genus 
Cyanea  have  thick,  succulent  bark. 
Some  of  the  more  common  species  of  the 
genus  have  been  girdled  by  rats,  the 
bark  perhaps  providing  a  source  of  food. 
Also,  rats  have  completely  stripped  the 
bark  from  a  Clermontia  shrub,  a  similar, 
closely  related  plant  growing  at  the 
edge  of  Kanaele  Bog. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  these  species  or  prevent  their 
future  dedine.  However,  Federal  listing 
would  automatically  invoke  listing 
under  Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservation  by 
State  government  agendes.  Funds  for 
activities  required  for  the  conservation, 
management  enhancement  or 
protection  of  the  spedes  could  be  made 
available  under  section  6  of  the  Federal 
Act  (State  Cooperative  Agreements)  if 
the  8i>ecie8  were  listed  as  threatened  or 
endangered.  The  Act  also  would  offer 
additional  protection  to  the  five  plant 
species  because  if  they  were  listed  as 
endangered  it  would  be  a  violation  for 
any  person  to  remove,  cut  dig  up, 
damage,  or  destroy  any  such  plant  in  an 
area  not  under  Federal  jurisdiction  in 
knowing  violation  of  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  * 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  number  of  populations  and  of 
individual  plants  of  the  five  species 
induded  in  this  proposed  rule  is  in  itself 
a  considerable  threat  The  limited  gene 
pool  may  result  in  depressed 
reproductive  vigor,  or  a  sin^e  human- 
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caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  of  these 
species.  One  population  of 
Heaperomannia  lydgatei  may  contain 
more  than  100  individuals,  and  therefore 
may  not  have  a  substantially  limited 
gene  pool:  however,  the  small  number  of 
individuals  remaining  in  the  other 
popidations  and  the  small  number  of 
populations  indicate  that  the  species  is 
vulnerable  to  threats  associated  with 
reduced  reproductive  vigor  and 
unpredicted  environmental 
disturbances. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cyanea 
undulata,  Dubautia  pauciflomla, 
Hesperomannia  lydgatei,  Labordia 
lydgatei,  and  Violahelenae  as 
endangered.  These  species  are  imperiled 
by  the  small  size  and  restricted 
distribution  of  their  populations  and  by 
encroachment  and  competition  firom 
exotic  species  of  plants.  They  also  face 
the  potential  threat  of  predation  and 
damage  to  their  habitat  by  rodents  and 
feral  pigs.  Given  these  circumsttmces. 
the  determination  of  endangered  status 
seems  warranted.  Critical  habitat  is  not 
being  proposed  for  the  reasons  listed 
below. 

CritiGal  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  a 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  the  species.  The  few 
known  populations  are  primarily  on 
private  land  which  is  zoned  as 
conservation  land.  State  government 
agencies  can  be  alerted  to  the  presence 
of  the  plants  without  the  publication  of 
critical  habitat  descriptions  and  maps. 
The  publication  of  such  descriptions  and 
maps  would  make  these  plants  more 
vulnerable  to  incidents  of  take  or 
vandalism  and,  therefore,  could 
contribute  to  their  decline.  The  listing  of 
species  as  endangered  publicizes  the 
rarity  of  the  plants  and.  thus,  can  make 
these  plants  attractive  to  researchers, 
curiosity  seekers,  or  collectors  of  rare 
plants.  Pablication  of  critical  habitat 
descriptions  and  maps  would  make 
Cyanea  undulata.  Dubautia 
pauciflomla,  Heaperomannia  Lydgatei, 
Labordia  lydgatei.  and  Viola  helenae 


more  vulnerable  to  taking  and 
vandalism  and  would  increase 
enforcement  problems.  All  involved 
parties  and  the  landowners  have  been 
notified  of  the  location  and  importance 
of  protecting  these  species'  habitat. 
Protection  of  the  species'  habitat  will  be 
addressed  through  the  recovery  process. 
Therefore,  it  would  nut  now  be  prudent 
to  determine  critical  habitat  for  the  five 
species  covered  in  this  proposed  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  Usting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its . 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  die  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Siervice  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  species  is 
listed  subsequendy.  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  As  none 
of  these  species  are  on  Federal  land  and 
no  Federal  activities  are  anticipated  in 
the  area,  no  section  7  consultations  are 
anticipated. 

The  Act  and  its  implementing 
regulations  found  at  SO  CFR  17.61. 17.02. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  the  five  plants  from  the 


Wahiawa  Drainage  basin,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction;  or  maliciously 
damage  or  destroy  any  such  species  on 
any  such  area;  or  remove,  cut  dig  up, 
damage  or  destroy  any  such  species  on 
an  area  not  under  Federal  jurisdiction  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  are  not 
common  in  cultivation  or  in  the  wild. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive.  Room  432.  Arlington.  Virginia 
22203-3507  (703/356-2104  or  FTS  921- 
2232). 

Public  Comments  SoUdted 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  ^ese  8i)ecies;  and 

(4)  Current  or  planned  activities  in  die 
subject  area  and  their  possible  Impacts 
on  diese  species. 


The  final  decision  on  this  proposal 
will  take  into  oonsideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  pipposal  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Office  Supervisor  in  Honolulu, 
Hawaii  (see  AOONESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  ouUining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1963  (48  FR  49244). 
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List  of  Subjecto  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Proposed  Regulations  Promidgation 

PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I  tide  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  9»- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  4  species  in  alphabetical 
order  imder  the  families  indicated,  and 
by  adding,  in  alphabetical  order,  a  new 
family  and  species  to  the  List  of 
Endangered  and  Threatened  nants: 

§17.12   Endangered  and  ttweatsned 


(b) 


Spedes 


Sciei'ittnc  name 


Conwnoo 


When  Critical  Spedai 


Historic  range       Status        teied  habiM 


Asteraceae— Asler  (amly: 
DubauUapaucHlomla-..- 


>fesperomanniB  lydgalai.. 


U.SA  (HI).. 
U.SA  (HQ.. 


Campanulaceae— SeiMoMW  famMy: 

Cyuiee  undulets  „.. . ™.. 

loganlacae    Strychnirte  tamly: 
LtbonKe  t^Ogalm. 


Nona .. —  U.SA  (HI).. 

•  •  • 

kamakahaia ......  U.SA(HI). 


E. 

e. 

E 


NA. 
NA. 


\Qolaceae-VioM  family: 
.    Viola  helenae.... 


U.SA(HI)- 


NA. 
NA. 

NA. 


NA 
NA 

NA 


NA 
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CNVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart86 

[AMS-FRLrSTOI-S] 

Rm2060-ACS9 

Control  Of  Air  Pdution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Enoinea:  inlatim  Raniiialifina  for  Cold 
Temper  sture  Certwn  Monoxide 
Emissions  From  Ught-Outy  Vehicles 
and  Ughl-Oiity  Trucks 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


1^  Today's  actitm  proposes  cold 
temperature  carbon  monoxide  (CO) 
exhaust  emission  standards  for  light- 
duty  vehicles  and  light-duty  trucks.  The 
proposed  emission  standards  at  20  *F 
are:  10.0  g/mi  for  li^-duty  vehicles 
(LDVs);  12  g/mi  for  light-duty  trucks 
(LTDs)  up  to  3,750  lbs  loaded  vehicle 
weight;  and  15  g/mi  for  LDTs  with 
loaded  vehicle  weight  of  greater  than 
a,750  lbs.  These  stmdards  api^  to  40 
percent  of  each  manufacturer's 
production  in  model  year  1993, 
increasing  to  100  percent  in  1995. 
Vehicles  produced  by  smaH-volume 
manufacturers  (less  than  10,000  units/ 
year  and  LDTs  with  gross  vehicle  weight 
ratings  over  9,000  lbs  are  exempt  ontfl 
1995  when  100  percent  of  these  vehicles 
must  coapty. 

The  benefits  (tfdds  proposal  are 
estimated  to  be  a  20-29  percent 
reduction  in  mobile  source  CO 
emissions  at  20  *F.  Averaging  overall 
tempoatnrea.  die  proposed  rale  is 
estimated  to  be  aUe  to  reduce  annual 
CO  emissions  by  2:6-3.1  millian  tons  by 
die  year  2000  aaid  5.8-77  miBioB  tons 
after  coa4>lete  fleet  bimoaer. 
dates:  EPA  will  conduct  a  pubGlc 
hearing  on  tliis  notice  of  proposed 
rulemaking  on  November  1, 1990,  in  Ann 
Arbor,  Michigan.  The  hearing  will 
convene  at  9  a.nL  and  will  adjourn  at 
such  time  as  is  necessary  to  complete 
the  testimony.  Written  comments  on  this 
notice  will  be  accepted  for  30  days 
following  the  hearing,  until  December  3, 
1990.  Further  information  on  the  public 
hearing  can  be  found  in  section  VL 
Public  Participation. 
AOORCSSca:  The  public  hearing  wiU  be 
held  in  the  conference  room  of  the  U.S. 
Environmental  Protection  Agency, 
Motor  Vehicle  Emission  Laboratory. 
2565  Plymouth  Road,  Aim  Arbor, 
Michigan  46105.  Written  comments 
should  be  submitted  (in  duplicate  if 


possible)  to;  The  Air  Docket,  room  M- 
1500  [L&-131).  Waterside  MaU, 
Attention:  Dodiet  No.  A-89-01. 401 II 
Street  SW.,  Washington.  DC  2046a 

Materials  relevant  to  this  prapoaed 
rulemaking  are  contained  in  Docket  Na 
A-89-01.  The  docket  is  located  at  Uie 
above  address  and  may  be  inspected 
from  8  a.m.  until  noon  and  from  1:30  pjn. 
until  3:30  p.m.  Monday  through  Mday. 
A  reasonable  fee  may  be  charged  by 
EPA  for  copying  docket  materials. 

FOR  PURTMCII  INFORMATION  COWTACT: 

John  M.  German,  Certification  Policy 
and  Support  Branch,  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  46105,  Telephone  (313) 
668-4214. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  202(a)  of  the  Clean  Air  Act 
(CAA)  gives  the  Agency  the  au&ority  to 
regulate  emissions  fit>m  new  taaHar 
vehicles  which  in  the  Administrator's 
judgment  cause  or  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health. 
Under  this  authority,  the  Agency  has 
pramolgated  regulations  (40  CFR  pert 
86)  requiring  that  motor  vehicles  meet 
CO  emissions  standards  for  the  full 
usefid  Ufe  of  the  vehicles  as  defined  in 
•ectioB  202(d).  The  standards  cuncntly 
apply  at  temperatures  of  68  °F  (20  *C)  to 
86  *F  (30  *C).  The  action  being  taken 
today  arffl  extend  the  regulation  of  CO 
emissions  from  new  vehicles  to 
temperatures  lower  than  68  *F.  lUs 
action  is  being  taken  because  motor 
vehicle  carb<Hi  awnoxide  (CO) 
emissions  continue  to  contribute 
excessivriy  to  unacceptable  CO  ak 
qnality,  arith  many  urban  areas 
exceeding  the  8-hour  CO  national 
ambient  air  quality  standard.  While  CO 
air  quality  should  improve  in  the  near 
term,  that  trend  is  expected  to  reverse 
by  the  late  1990's  due  to  growth  in 
vehicle  miles  traveled  (VMT)  unleaa 
further  action  is  taken  to  reduce  CO 
emissions.  Most  CO  exceedancea  occur 
at  temperatiu-es  below  68  *F,  and  20 
percent  occur  below  20  "F.  Federal 
motor  vehicle  CO  emission  standards 
currentiy  apply  at  temperatures  no 
lower  than  68  *F.  At  colder 
temperatiu^s,  vehicle  CO  emisskms 
increase  greatly.  Therefore,  improved 
control  of  CO  emissions  from  vdkides 
when  operating  at  colder  temperatafea, 
as  proposed  today,  should  significantly 
help  local  areas  attain  acceptsUe  air 
quality  Cor  CO. 


D.  IIm  Proposed  Regulation 
A.  Intent 

EPA's  air  quality  analysts  reveals  an 
immediate  need  for  reductions  in  cold 
teaiperature  CO  emissions.  EPA 
bdieves  that  technology  exists  and  is 
nasonably  available  to  lower  cold 
temperature  CO  emissions  from  LDVs 
end  LDTs.  Therefore,  the  Agency  is 
prapoaing,  as  an  interim  step  which  can 
be  implemented  quickly,  initial 
standards  for  the  liglu-duty  classes 
ariiich  will  require  improvement  in 
calibrations  and,  in  some  case*, 
adoption  of  better  existing  technology. 

Today's  proposed  rule  has  not  been 
determined  to  be  sufficient  to  bring  ail 
areas  into  compliance  with  the  NAAQS 
Cor  CO  or  to  maintain  compliance  over 
die  longer  term.  The  standards  being 
proposed  have  been  developed  based 
upon  the  levels  of  control  that  EPA 
believes  are  technologically  feasible  in 
the  very  near  term.  While  EPA  is 
confident  that  the  measures  being 
proposed  today  are  cost-effective  and 
necessary  in  the  near  term,  a  great  deal 
of  uncertainty  exists  as  to  the  causes  of 
OO  nonattainment  and  the  amoimt  and 
land  of  mobile  source  controls  needed  to 
bring  all  areas  into  compliance.  EPA  is 
ondertaking  a  long-term  study  to 
identUy  areas  where  further  regulation 
may  be  needed.  This  long-term  study 
will  be  used  as  die  basis  to  establish 
loas-term  motor  vehicle  CO  standards, 
as  msy  be  deemed  necessary,  and  to 
identify  other  measures  that  may  be 
necessary  to  bring  all  areas  into 
compliance  and  assiue  air  quality  is 
maintained.  However,  information 
already  available  indicates  that  the 
istpraved  cold  temperature  vehicle 
emission  performance,  as  would  be 
achieved  by  today's  proposal,  will 
provide  low  cost  and  retotively  near- 
term  benefit  to  supplement  local  area 
efforts  to  attain  die  NAAQS  for  CO. 

A  Pn^wsed  Regulations 

1.  Vehicle  Standards 

The  agency  is  proposing  standards  of 
lOLO  g/mi  for  LDVs;  12.0  g/mi  for  trucks 
aridi  a  loaded  vehicle  weight  less  than 
or  equal  to  3,750  lbs  (i.e..  LDHTls);  and 
l&O  g/mi  for  trucks  of  greater  than  3,750 
B)s  loaded  vehicle  weight  but  less  than 
or  equal  to  8,500  lbs  gross  vehicle  weight 
rating  (GVWR)  (i.e.,  LDT2s).  These 
alHidards  would  apply  when  the  vehicle 
ie  tested  at  20  *F  according  to  a  revised 
Federal  Test  I>rocedure  (FTP)  also  being 
ptcpoasd  today,  and  would  apply  for  the 
ea^  UCb  of  the  vehicles;  Le.,  50,000 
miles  for  IDVs  and  120,000  miles  for  all 
UJTs. 


a 
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The  proposed  standards  are  expected 
to  require  recalibration  or  other  changes 
in  virtually  every  vehicle.  As  discussed 
in  section  TVS,  of  this  preamble  and 
analyzed  in  detaU  in  the  draft  regulatory 
support  docuaient.  chapter  VL  required 
changes  will  range  from  perhaps  only 
recalibration  for  some  vehicles  equipped 
with  the  most  techidcally  advanced 
designs  expected  to  be  available  to 
more  substantive  changes  in  hardware, 
especially  for  the  larger  engines  and 
applications.  The  proposed  standards 
were  selected  considering  the  maximum 
reductions  achievable  given  the  very 
near  term  implementation  proposed. 
Even  so,  it  seems  necessary  to  phase  in 
the  applicability  of  these  standards  over 
the  1993  through  1995  model  years  to 
provide  adequate  lead  time. 

Legislative  revisions  to  die  CAA  are 
still  under  consideration  by  the 
Congress  at  die  time  of  this  proposed 
rulemaking.  It  would  be  undesirable  to 
delay  this  proposal  until  the  legislative 
process  is  complete  in  order  to  conform 
the  proposal  to  any  amendments  that 
are  adopted.  The  final  rule  will  include 
any  relevant  requirements,  including 
any  useful  life  requirements,  that  have 
been  legislatively  adopted  and  for  which 
a  notice  of  proposed  ndemaldng  is  not 
required.  Commenters  should  note  the 
legislative  developments  and  the 
possibility  of  changes  in  making  their 
comments. 

2.  High-Altitude  AppUcability. 

High-altitude  standards  would  be 
patterned  after  current  FTP  high-altitude 
provisions  for  LDVs.  All  LDVs  would  be 
required  to  comply  with  the  cold  CO 
standard  at  all  altitudes.  For  LDTs.  it  is 
also  proposed  that  all  LDTs  would  be 
required  to  meet  the  cold  CO  standard 
at  all  altitudes. 

3.  Effective  Dates 

The  standards  an  proposed  to  be 
phased  in  over  the  1983  through  1995 
model  years  for  WVt  and  most  LDTs, 
as  follows: 


1993. 


1994. 


1996. 


LOVs 

■fid 

LOTS 

NithO- 

6.000  b 

GVWR 


40%" 
•0%" 

100% 


LOT* 

Witt) 

6,000- 

S300l> 

GVWR* 


4.  Compliance  Procedures 

To  satisfy  the  ]»oposed  requirement 
to  certify  40  percent  of  the  1993  model 
year  eligible  production  volume  and  80 
percent  of  the  1994  model  year 
production  volume  to  the  cold 
temperature  CO  standards, 
manufacturers  woidd  be  allowed  to 
select  any  combination  of  LDV  or  LOT 
(except  LDTs  over  6.000  lb  GVWR) 
families.*  Only  entire  engine  families 
could  be  included  when  determining  the 
production  volumes  subject  to  cold  CO 
standards.  Compliance  with  the 
requirement  that  a  certain  percent  of 
production  volume  meet  the  standard 
would  be  based  upon  the  actiial 
production  of  each  engine  family.  If  the 
manufacturer's  year-end  production 
report  indicated  noncompliance,  the 
certificate(8)  of  conformity  would  be 
rendered  void  ab  initio  at  the  conclusion 
of  the  model  year  for  any  family  in 
exceedance  of  the  applicable  standard. 

To  determine  compliance,  the 
manufacturers  would  be  required  to 
submit  test  data  on  one  emission  data 
vehicle  within  each  engine  family 
subject  to  the  standard.  To  help  ease  the 
cost  burden  and  facility  lead  time 
constraints  on  manufacturers,  EPA  is 
proposing  to  allow  manufacturers  to  test 
a  single  data  vehicle  from  the  set  of 
emission  data  vehides  widiin  each 
engine  family.  The  vehicle  selected  must 
be  the  one  expected  to  emit  the  highest 
levels  of  CO  at  20  *F  in  that  engine 
family.  At  EPA's  option,  the 
Administrator  may  designate  the  test 
vehicle.  This  vehicle  would  be  tested 
using  the  test  procedure  proposed  today, 
or  an  alternate  procedure  approved  in 
advance  by  the  Administrator. 
However,  even  if  alternative  test 
procedures  are  approved  by  the 
Administrator  for  manufacturer  testing, 
EPA  would  reserve  the  right  to  conduct 
confirmatory  testing  using  die  test 
procedure  proposed  today.  As  always. 
EPA  would  reserve  the  right  to  require, 
prior  to  granting  certification, 
confirmatory  testing  of  any  data  vehicle 
at  low  or  high-altitude.  Testing  would 
occur  at  20  *P  at  a  facility  of  the 
Agency's  choosing.  The  emission  data 
vehicles  tested  would  be  those  selected 
for  testing  according  to  the  current 
r^ulations.'  EPA  would  not  require 
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additional  oertificatioo  vehicles 
uniquely  selected  for  evalnetion  of 
compliuice  with  the  cold  temperature 
CO  standard.  Failure  of  a  certification 
vehide,  induding  running  change  data 
vehides,  to  meet  die  cold  CO  standard 
with  deterioration  factors  (DFs)  apfitied 
would  be  treated  in  the  same  manner  as 
a  failure  under  the  current  FTP. 

EPA  also  expects  that  all  vehides 
would  achieve  proportional  emission 
reductions  for  temperatiue  conditions 
between  a  20  *F  test  and  the  current 
FTP.  The  Agency  has  identified  two 
options  to  assure  this  objective  is  met; 
these  options  are  discussed  later  in  this 
proposed  rule. 

EPA  may  also  elect  to  test  any  fuel 
economy  data  vehicle  fw  compliance 
with  the  cold  temperature  CO  standard. 
Just  as  in  the  case  of  certification 
program  emission  data  vehicles,  the 
vehide  would  be  judged  to  be  in 
compliance  wnth  die  cold  temperature 
CO  standard  if  its  20  T  test  result,  with 
deterioration  factor  applied,  was  less 
dian  or  equal  to  the  standard  applicable 
to  that  test  vehide.  Failure  of  a  fuel 
economy  data  vehide  to  comply  with 
the  cold  CO  standard  would  be  reason 
to  reject  the  vehide  for  fuel  eccmomy 
purposes  and  could  be  used  by  EPA  to 
investigate  the  calibration  of  similar 
vehides  for  noncompliance. 

Due  to  the  similarity  between 
observed  in-use  DFs  at  20  *F  and  typical 
certification  DFs  at  68  T-86  *¥*  EPA 
proposes  to  allow  manufacturers  to  use 
the  same  DF  for  cold  temperature  CO 
compliance  as  used  for  certifying  that 
vehide  to  die  68  ^-86  'F  CO  standard. 
At  the  manufacturer's  option,  the 
manufacturer  may  use  a  hi^er  DF  for 
cold  temperature  CO  comptiance 
demonstration.  Also  at  the 
manufacturer's  option,  a  durability  data 
vehicle  may  be  tested  at  20  T  to 
generate  a  cold  temperatiue  CO 
deterioration  factor.  Only  in  this  latter 
case  may  a  manufacturer  use  a  cold 
temperature  CO  deterioration  factor 
which  is  lower  than  the  DF  used  to 
demonstrate  compliance  with  the  88  T- 
86  *F  CO  standard. 

The  standards  will  be  subject  to  the 
enforcement  provisions  of  sections  206 
and  207  of  die  Clean  Air  Act  All  LDV 
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and  LOT  production  would  be  subject  to 
potential  20  *F  selective  enforcement 
audits  (SEAs).  However,  the  proposed 
cold  temperature  CO  SEA  program 
would  not  begin  until  the  1995  model 
year  to  ensure  that  manufacturers  have 
sufficient  cold  temperatxire  testing 
capabilities. 

All  LOVs  and  LDTs  would  be  subject 
to  a  20  *F  in-use  compliance  program  for 
CO.  similar  to  existing  programs  at  68 
•F-«6  *¥  for  HC.  CO.  NOx  and 
particulates.  In-use  enforcement  would 
also  apply  at  hi^-altitude. 

DL  Background 

A.  CO  Air  Quality 

Today,  an  estimated  78  million  people 
in  the  United  States  live  and  work  in 
areas  which  do  not  meet  the  national 
ambient  air  quality  standards  (NAAQS) 
for  CO.  Forty-one  metropolitan  areas 
exceeded  die  NAAQS  for  CO  in  1988-89. 
Since  vehicle  emissions  account  for 
approximately  90  percent  of  the  CO 
emissions  in  most  urban  areas,  efforts 
which  reduce  total  motor  vehicle  CO 
emissions  will  help  improve  ambient  CO 
levels.  The  CO  nonattainment  problem 
will  improve  in  the  near  term  as  (1)  new 
cars  and  trucks  replace  older  emission 
control  technology  vehicles,  (2) 
inspection  and  maintenance  (I/M) 
programs  are  adopted  or  improved,  and 
(3)  other  control  strategies  are  adopted, 
such  as  widespread  use  of  oxygenated 
fuels.  Even  with  these  planned  motor 
vehicle  program  improvements,  a 
number  of  areas  are  still  expected  to 
continue  to  fail  to  meet  the  CO  air 
quaUty  standards  unless  additional 
reductions  in  motor  vehicle  CO 
emissions  are  achieved.  Furthermore, 
the  benefits  of  these  other  programs  are 
expected  to  level  off  by  the  mid  to  late 
1990s.  In  the  longer  term.  CO 
nonattainment  could  increase  as  total 
CO  emissions  from  motor  vehicles 
increase  due  to  continued  growth  in 
vehicle  miles  traveled  (VMT),  and  lower 
vehicle  speeds  from  increased  traffic 
congestion.  (CO  emissions  per  mile 
increase  with  a  decrease  hi  vehicle 
speed.) 

Exoeedances  of  the  CO  NAAQS 
typically  occur  during  cool  or  cold 
ambient  conditions.  (The  notable 
exception  to  this  is  New  York  Qty 
whicl!  has  an  average  temperature  of  62 
*F  during  CO  violations.)  Approximately 
20  percent  are  at  temperatures  of  20  T 
and  colder.  The  exceedances  occur 
predominantly  from  November  duough 
February,  most  often  during  periods  of 
low  winds  and  atmospheric  temperature 
inversions  tiiat  often  accompany  low 
temperatures. 


Because  cold  temperatures  increase 
CO  emissions  and  because  local  and 
state  governments  (except  California) 
are  prohibited  from  regulating  motor 
vehicle  emissions,  EPA  has  been  urged 
to  adopt  some  sort  of  cold  temperature 
CO  standard  by  state  and  local 
governments  with  environmental 
problems.  To  gather  more  information 
on  the  cold  CO  issue  from  the  state  and 
local  governments,  vehicle 
manufacturers  and  other  knowledgeable 
parties,  EPA  held  a  public  workshop  on 
March  8  and  9, 1988.  Among  the  topics 
discussed  at  the  workshop  were  the 
nature  of  the  cold  CO  problem,  short 
and  long-term  projected  attainment 
status,  recent  technology  developments, 
and  test  procedure  issues. 

Manufacturers  stated  that  while  there 
is  currentiy  a  CO  problem,  cold 
temperature  emission  standards  would 
not  solve  the  problem.  Manufacturers 
suggested  that  the  CO  problem  was  due 
to  congested  traffic  during  atmospheric 
temperature  inversions.  Vehicles 
operating  in  congested  traffic,  they 
argued,  would  typically  have  been 
operating  for  some  time  and  would 
therefore  have  warm  engines.  Thus,  a 
cold  temperature  emission  standard 
which  resulted  primarily  in  reductions  in 
emissions  during  cold  starts  and  engine 
warm-ups  would  not  provide  signiBcant 
improvement  in  the  CO  problem. 
Manufacturers  also  stated  their  belief 
that  local  area  transportation  control 
measiues  could  provide  greater  short- 
term  beneHts  and  that  fleet  turnover  to 
the  latest  emission  control  designs 
would  bring  most  local  areas  into 
compliance  in  the  long  term. 

Representatives  of  state  and  local 
areas  stated  that,  while  fleet  tiunover 
might  significanUy  improve  attainment 
in  the  1990s,  gains  due  to  vehicle 
emission  control  would  then  be 
overcome  by  growth  in  vehicle  miles 
traveled  and  greater  congestion.  They 
believe  that  local  area  control  measures 
are  very  expensive  and  yield  limited 
results.  They  also  maintain  that  cold  CO 
standards  would  be  very  effective  for 
most  local  areas  and  are  necessary  for 
attaining  and  maintaining  the  NAAQS, 
especially  in  the  long  term. 

During  the  workshop,  EPA  personnel 
presented  cold  temperature  vehide  test 
data,  recent  air  quidity  monitoring  data, 
and  air  quaUty  projections.  These 
presentations  showed  that  CO 
concentrations  are  highly  sensitive  to 
meteorological  conditions,  such  as  wind 
speed  and  taversion  height  In  addition. 
EPA  showed  that  growth  in  vehicle 
travd  is  a  very  important  factor  in  the 
long-term  attainment  status  for  an  area. 


B,  Motor  Vehicle  Emission 
Characteristics 

Recent  model  vehicles  have 
substantially  improved  emission 
performance  compared  to  vehicles 
produced  twenty  years  ago.  The  existing 
Federal  CO  standard  of  3.4  g/mi 
represents  a  more  than  90  percent 
reduction  from  CO  levels  produced  by 
vehicles  in  the  late  1960s.  However,  the 
existing  standard  applies  only  under  the 
standardized  test  conditions  of  the 
Federal  Test  Procedure  (FTP). 
Significantiy  for  CO,  the  FTP  has  a 
controlled  test  temperature  which  can 
only  range  from  68  *F  to  86  *F,  which  is 
generally  above  the  ambient 
temperatures  that  are  typical  during 
most  exceedances  of  the  CO  NAAQS. 
Therefore,  proportional  improvements  in 
emission  performance  due  to  the  3.4  g/ 
mi  standard  have  not  necessarily 
occurred  under  colder  temperature 
vehicle  CO  emission  performance  has 
not  improved  as  much  and  further 
improvements  are  necessary. 

CO  emissions  from  motor  vehicles 
result  from  the  incomplete  combustion 
of  fuel.  In  general  CO  emissions  are 
lower  when  the  engine  is  operated  with 
excess  air  which  helps  promote  the 
complete  combustion  of  the  fuel.  This 
excess  air  operating  mode  is  referred  to 
as  "lean"  operation.  In  contrast  "rich" 
operation  occurs  when  excess  fuel  is 
added  to  the  combustion  process.  During 
rich  operation,  insufficient  oxygen  is 
available  to  complete  the  combustion 
process  and  CO  emissions  are  higher. 

CO  emissions  bom  gasoline  fueled 
motor  vehicles  are  strongly  influenced 
by  both  ambient  and  engine 
temperatures.  Although  gasoline  is 
stored  as  a  liquid  fuel  it  must  be  at  least 
partially  vaporized  prior  to  combustion. 
When  an  engine  is  "cold"  (i.e.,  has  not 
been  run  in  several  hours),  there  is  no 
engine  heat  to  help  promote 
vaporization.  To  assure  that  enough  fuel 
is  vaporized  to  allow  the  engine  to 
operate  property,  extra  fuel  is 
introduced  during  cold  start*  While 
some  "extra"  fiiel  is  necessary  for  cold 
starting  and  initial  cold  operation,  the 
resulting  rich  friel/air  ratio  has  the , 
undesirable  effect  of  increased 
emissions  from  the  engine.  To  compound 
the  problem,  during  die  firet  few  ntinutes 
of  operation  die  vehicle's  catalyst  is  not 
up  to  operating  temperature  and,  thus, 
its  conversion  efficiency  is  quite  low. 
The  high  engine-out  emission  levels 
coupled  with  the  low  efficiency  catalyst 


operation  result  in  mariiedly  Ugher 
tailpipe  emissions.  A  sample  of  recent 
model  year  properly  operating  vehides 
tested  by  EPA  faidicated  tfiat  90  percent 
of  the  increase  in  00  emissions  at  20*F 
compared  to  CO  emissions  at  75  T 
ocean  during  the  cold  start 

While  the  existing  Federal  Motor 
Vehide  RmJaaion  Control  Program 
(FMVCP)  has  adiieved  significant 
reductions  in  CO  emissians  at  cold 
temperatures,  the  reduction  does  not 
compere  with  that  obtakied  at  warm 
temperatures.  EPA  also  found  in  tests  of 
recent  mode!  year  vdiides  that  their  CO 
levels  were  78  percent  lower  than  those 
of  a  group  of  1969-1974  model  year 
vehides  when  measured  at  around  75  T 
but  only  51  percent  lower  when 
measured  at  around  20  T.*  EPA  has 
also  found  that  cold  temperature 
emission  performance  varies  widely, 
with  some  vehides  exhibiting  very  good 
cold  temperature  CO  temperature  while 
others  are  very  poor.  For  example,  EPA 
has  tested  recent  model  year  vdiides 
with  76  T  CO  emission  levels  below  die 
3.4  g/mi  standard  but  wiUi  20  *F 
emissions  ranging  from  2.7  g/mi  to  3SA 
g/mi. 

'  Some  of  the  differences  in  cold 
temperature  emission  performance  are 
directly  linked  to  the  level  of  technology 
used  by  the  lianufactoren.  For  example, 
vehides  eqtiipped  with  multipoint  fuel 
injection  systems  benefit  bom  their 
precise  fuel  control  capabilities,  helping 
explain  their  often  low  CO  emission 
levels  when  tested  at  cold  temperatures. 
In  contrast  vehides  equipped  with 
-carburetors  or  throttie  body  injection 
suffer  from  the  less  predse  manifold  fad 
distribution  mstem.  Cold  manifolds  tend 
to  reduce  fioef  vaporization,  resdting  in 
fuel  collecting  on  the  walls  of  the 
manifold,  poorer  distribution  of  the  fuel 
and  the  likdy  need  for  richer  air/ fuel 
ratios  to  assure  adequate  vaporized  fuel 
delivery  to  all  cylindera  during  cold  start 
and  engine  warmup.  Predictably, 
carbureted  and  throtUe  body  injection 
vehides  tend  to  have  higher  cold 
temperature  CO  emission  levds  than 
multipoint  fuel  injection  vehides.  EPA 
tested  102  recent  model  year  vehides  m 
properly  operating  condition.  Although 
average  emissions  were  about  the  same 
at  75  T.  20  *F  emissions  of  the 
multipoint  finl  injected  vehides 
averaged  12.4  g/ini,  while  comparable 
carbureted  and  throttle  body  injection 
vehicles  averaged  15.3  g/mt 

Other  reasons  for  the  observed  wide 
variance  in  oold  temperatioe  CO 
enrissicm  control  are  less  weH    - 


*  For  purpoM*  of  tU*  ralamaUng.  ooM  ttail  can 
b«  (ktfiiMd  u  Am  portUm  of  vehich  oparaUoo  prior 
to  tlie  ttigini  readiing  tionnal  operatiiif 
temperahir*. 
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underetood.  For  example,  manufacturers 
often  use  timen  which  delay  air 
injection  to  the  catalyst  Air  injectios 
hdps  pnMDOte  oxidation  irfCO  in  the 
catalyst  but  with  hi^  leveia  of 
onbwned  or  inconqrietely  bunied  fuel 
entering  Uie  catalyst  (as  typically  occurs 
during  cold  engine  wannup).  air 
hijection  can  also  cause  catalyst 
temperatures  to  rise  to  the  extent  that 
catalyst  damage  could  become  a 
concern.  For  tUs  reason,  most 
manufiBcturers  delay  air  injection  to  die 
catalyst  during  die  initia]  stages  of 
vehide  operation  at  cold  temperatures. 
However,  controlling  catalyst 
temperatures  unfortunately  results  in 
increased  CO  emissions.  While  the 
piindple  behind  deleying  air  injection  to 
protect  catalysts  is  dear,  it  is  not  clear 
why  some  of  the  vehides  examined  by 
EPA  Delay  air  injection  fw  up  to  15 
minutes  after  a  20  T  cold  start  (well 
beyond  die  time  needed  for  stabilization 
of  vehide  operation]  while  others  delay 
air  injection  as  little  as  5  minutes. 
Excessive  delay  in  faitrodudng  air 
injection  can  reduce  catalyst  effidency 
and  increase  tailpipe  CO  emissions. 
Indeed,  as  discussed  further  in  die 
section  en  feasibility  of  improved 
emission  control  EPA  has  reduced  the 
time  deley  for  air  injection  on  several 
vehides,  resulting  in  substantial 
reductions  in  CO  emissions  while  stiD 
maintaining  acceptable  catalyst 
temperatures.  In  these  cases  EPA  sees 
no  reason  for  the  long  delays  hi 
mtroducing  air  faijection.  EPA  believes 
that  timely  introduction  of  extra  air  can 
substantially  improve  CO  emisrions 
without  a  change  in  technology  or 
increased  hardware  costs. 

C.  CO  Nonattainment  Problem 

1.  Contribution  of  Cold  Start  Emissions 
to  the  CO  Problem 

In  the  past  exceedances  of  the  CO 
NAAQS  were  thought  to  be  largely  due 
to  very  localized  conditions  widiin  an 
urban  area,  such  as  a  particularly 
congested  traffic  situation.  Correcting 
these  "hot  spot"  problems  then  relied  on 
local  transportation'  ccmtrol  measures 
such  as  one-way  streets  and  parking 
restrictions  to  improve  traffic  flow. 
However,  evidence  is  accumulating 
which  indicates  that  diere  is  an 
ateawide  component  to  CO 
nonattainment  not  just  a  hot  spot 
problem.  To  a  large  degree  the  CO 
problem  seens  to  result  from  elevated 
leveb  at  CO  subsequent  to  the  morning 
rash  hmir  which  are  sustained 
throughout  the  day  and  cidminate  ia-  • 
rpeak  concentrations  as  cold  start 


endsaliMa  are  added  by  dM  evening  ruA 
horn.*;: 

Gold  fliait  vriricle  operation  occurs 
prior  to  die  ▼eUde's  rsaddng  nomal 
operating  conditions.  An  EPA  study  on 
the  percentage  of  vehicles  operatic;  in 
the  cold  start  mode  condoded  diet  a 
relatively  la^  fraction  of  arterial  traffic 
may  be  fai  dw  cold  start  mode  during 
late  morning,  afternoon  and  early 
evening  boon.*  During  die  evening  rush 
hours,  high  numbers  of  vehides  in  cold 
start  operation  are  concentrated 
together  in  the  downtown  areas, 
resulting  in  levels  of  ambient  CO  diet 
violate  NAAQS.* 

2.  Effects  of  Local  Meteorology 

Certain  meteorological  conditions 
exacerbate  the  CO  problem.  Under 
conditions  of  cafan  winds  and 
temperature  inversion,  cold  start  as  well 
as  hot  stabilized  emissions  contribute  to 
both  die  day-to-day  background  levels 
of  CO  and  die  peak  CO  concentrations.* 
Inversi<»i  conditions  occur  when  the 
groimd  level  afr  cods  more  rapidly  dian 
die  afr  famnediately  above  a  dty.  The 
warmer  layer  of  upper  air  forms  a  "lid" 
above  the  urban  area,  trapping  the  cold 
air.  litis  iiddbits  die  degree  of  natural 
mixing  and  vertical  dispersion  at 
pollutants  that  would  occur  under 
noninversion  conditions  when  warmer 
sur&ce  afr  rises  and  displaces  cooler 
upper  afr.  As  a  resdt  of  the  decrease  in 
vertical  mixing,  pollutants  can 
accumulate  beneath  the  lid  of  warm  afr 
and  levels  of  CO  will  tend  to  increase 
with  time  across  a  broader  geographic 
area.  There  is  some  indication  that 
pollutants  migrate  during  inversion 
conditions  so  that  mixing  occurs 
hortzontaOy.  contributing  to  the 
areawide  nature  of  the  CO  problem. 

The  intensity  of  the  invenion  and  its 
duration  can  influence  the  levels  of  CO 
in  the  air  shed.  The  strongest  inversions 
tend  to  occur  during  the  months  of 
October  through  March,  when 
temperatures  tend  to  be  colder  (and 
vehicle  CO  emissions  are  higher). 
Examination  of  hourly  CO  monitoring 
and  weadier  data  tot  Washington,  DC 
Phoenix.  AZ,  and  Detroit  MI  show  that 
in  general,  CO  levds  increase  as  mixing 
height  and  wind  speeds  drop  to  low 


•  ET A  MOW  IraB  M«k  Woioolt  to  Bob  Lanon. 
Ttining  ofCO  Exceedancea."  )aauary  SO.  1987, 
Indaded  in  Chapter  L  Sectton  B  of  the  regulatory 
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V  EPA  4Se/S-n-02S  1)eleiintning  the  tNaiuenta^a 
of  VeWcle  Opetatkm  la  the  Cold  Start  Mode," 
Auguct  1987. 

•  Mark  Wolcott  "Nature  of  the  CO  ProMem." 
preeented  to  the  Public  Workahop  on  Cold  CXX 
March.  1908. 

•  Regulatoiy  support  document.  Chapter  L 
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lp««b.**  Ib  cases  wlierfrdie  iavenioa 
was  sustained  over  multiple  days, 
backgroimd  CX)  levels  tended  to  bufld 
and  remain  hi^  so  that  the  additional . 
eniissions,from  rash  hoM-trpfBc  cause 
peak  CO  concentrations  whidi  were 
bibber,  tfian  the  previous  days.  The 
bidld^  of  backgroood  CO  levels  over  a 
multiple  day  period  makes  it  more  likely 
duit  emissions  from  peak  traffic  will 
cause  a  vi(dation  o|  the  NAAQS.   ■.r^^-j- 

9.  Extent  of  dM  NoBattalnm«it  ProKTem 

The  41  CO  niuattainment  areas 
comprise  a  divwse  group  ranging  in  siae. 
geograiriiic  k>cation  and  climatic 
conditions.  Modeling  done  by  the 
Agency  estimating  &e  future  attainment 
status  (rf  34  Of  the  41  nonattainsaent 
areas  bidicates  that  13-M  areas  may  be 
out  of  attainment  in  2010  unless  further 
GO  controls  are  impl«neoted.* '  An  in- 
depdi  case  study  of  attainment   , 
prospects  for  12  nonattainment  cities 
suggests  that  without  the  proposed  cold 
temperature  standards,  as  many  as  9  of 
the  12  case  study  cities  could  be  in 
nonattainment  with  the  NAAQS  for  CO 
in  the  year  20ia"  The  number  of 
nonattainment  areas  should  readi  ftJow 
in  the  190S-2000  timeframe  <hie  to    j. : .; .. 
effects  of  the  FMVCP  and  current 
control  strategies.  However,  projections 
indicate  ttiat  the  benefits  from  the,  v-^i. 
current  FMVQP  and  other  control  ,|  j    i 
strategies  already  in  place  will  be  > ;  >  .. 
overtaken  by  increasing  emissions  due 
to  anticipated  growth  in  VMT.  and  the 
number  of  nonattainment  areas  will 
begin  to  grow  after  200a  Projections 
show  that  application  of  the  proposed , 
cold  CO  standards  will  help  mitigate  the 
effect  of  travel  growth  bieyond  the  year 
2000,  bringing  areas  into  attainment  and 
reducing  CO  inventories  by  10-lB 
percent 

D.  bidoMtry  Proposak '"•'■'  '  ■ 

During  the  March  1988  pubUc  . 
workshop,  both  Ford  Motor  Company 
and  General  Motors  Corporation 
proposed  what  they  termed  "voluntary" 
standards  for  cold  temperature 
passenger  car  CO  emissions.  GM  offered 
to  meet  an  average  standard  of  12  g/mi 
at  40  *F,  and  Ford  offered  to  meet  a 
standard  of  14  g/mi  at  20  *F  on  all  new 
passenger  can.  Both  proposals  would 
have  besed  demonstration  of 
compbance  on  low  mileage  development 
vdiides,  with  no  deterioration  f acton  at 
in-ose  enforcement  (recall).  Of  the  two 
proposals.  Ford's  was  the  mora 
stringent  At  the  time,  neither  Ford  nor 
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GM  offered  a  piopoeal  for  l^t-duty 
trucks.    . 

On  Kforch  ISi  igea  the  majors 
demesttc  mancrfacfuren  and  a  nundier 
of  foreign  manufacturers,  unda  the 
ausploei  of  thefr  trade  organizations,  the 
Motor  Vehicle  Manufacturers 
Association  (MVMA)  and  the 
Autcmu^e  Importera  of  America  (AIA). 
offered  a  new  proposal  for  a  voluntary 
cold  CO  propam.  The  program 
contained  emission  targets  more 
stringent  overall,  than  the  original  Ford 
proposal  The  actual  numerical  level 
was  significantly  k)wer  (11  g/mi  CO  at 
20  *F  compared  to  the  14  g/mi  level  of 
the  original  Ford  proposal),  but  ixp  to  10 
percent  of  eech  manufacturer's 
produodon  would  be  exempted  from  the 
program.  The  proposal  also 
recommended  a  phase-in  of  the  target 
level  over  a  three-year  time  frame 
beginning  with  the  1902  model  year. 
Target  levels  were  also  proposed  for 
light-duty  trucks. 

As  with  the  earlier  industry 
recommendadons,  no  EPA  enforcement 
was  included,  either  diuing  the 
preproduction  certification  program  or 
in-use'(i.e.,  no  recaU  liability).  Also,  as 
previously  noted,  the  propped  program 
would  apply  only  to  low  mileage 
emission  performance,  not  throu^  the 
vdiide's  useful  life  (50,000  miles  for 
LDVs  vs.  12a000  miles  for  li^t  trucks) 
ss  with  the  current  standards. 

IV.  INscussion  of  Issues  and  Options 

A.  Loag-Tenn  Air  Quality 

The  Agency  considered  the  option  of 
promulgating  technology-forcing  cold 
temperature  CO  standards  to  meet  all 
long-term  air  quality  needs.  However, 
this  option  was  rejected  due  to  the 
additional  lead  time  required  to 
establish  and  implement  such  standards. 
As  discussed  previously,  many  areas  of 
uncertainty  exist  in  forecasting  the 
amount  of  future  mobile  source  CO 
reductions  needed  to  bring  all  areas  into 
attainment  Accurately  quantifying  the 
amount  of  reductions  needed  woidd 
significandy  delay  promulgation  of  a 
cold  temperature  rule.  In  addition,  such 
technology-forcing  long-term  standards, 
if  needed,  would  entail  additional  lead 
time  after  promulgation  of  die  standard 
for  manufacturers  to  develop  needed 
technology.  Given  the  substantial 
evidence  that  cold  temperature  CO 
emissions  significantly  contribute  to  CO 
nonattainment  in  most  nonattainment 
areas,  the  Agency  has  concluded  that 
accurate^  assessing  the  long-term  air 
quality  needs  should  not  delay  Ihe  ' 
inqitsfn^katioh  of  jceasonaUe  near  term, 
cold  CO  standards. 


KTestTOnperatun  :  ..   vi  .■  ^  , 

CO  NAAOS  exceedances  bcciir  oviri 
wide  range  ^  ambient  temtieratures.     ' 
Due  to  their  significant  role  in  sudi 
exceedances,  motor  vehicles  need  to 
have  their  CO  emission  performance    , 
effectively  controlled  over  this  range  of 
ambient  temperatures  to  assure 
sufficient  emission  reduction.  Setti^ig  the 
con^lience  tenq;>erature  at  die  lowest   . 
levri  observed  when  CO  air  quality 
problems  occur  and  assuring 
proportionate  CO  reduction  over  the  rest 
of  the  temperature  range  would  provide 
the  greatest  technical  assurance  of 
adequate  control  As  a  countervailing 
consideration,  however,  the  test  facility 
cost  tends  to  increase  as  the  test 
temperatiue  decreases.  Thus,  the 
tedmical  benefits  of  determining 
emission  performance  at  low 
ten4>erature  need  to  be  balanced  with 
the  cost  ':  .  '^ 

EPA  considered  two  nominat  test 
temperatures  —  20  *F  and  40  *F.  Twenty 
degrees  fahrenheit  represents  a  practical 
lower  limit  for  violations  of  the  CO 
ambient  air  quality  standard.  While 
almost  20  percent  of  the  CO  air  quality 
violations  in  1981  to  1986  occurred 
below  20  *F,  die  only  location  widi 
exceedances  of  the  NAAQS  for  CO  at 
an  average  temperature  below  20  *P  is 
Fairbanks.  Alaska.  (Fairbanks 
experienced  CO  violations  at  an  average 
temperature  of  —2  *F.)  A  test 
temperature  of  40  *F  was  proposed  by 
several  manufacturers  since,  in  their 
opinion,  a  40  *F  facility  would  be 
substantially  less  expensive  and  require 
less  lead  time  to  bring  online  than  a 
facility  capable  of  testing  at  20  *F. 
Although  manufacturen  have  not 
quantified  this  incremental  cost  or  lead 
time  requirement  EPA  has  concluded    . 
tiiat  die  facility  cost  at  20  *F  is  higher 
tiian  at  40  *F  (lead  time  should  not 
differ.)  The  colder  test  temperature 
would  cleariy  require  greater  cooling 
capacity  and  controls  to  maintain  a 
stabilized  test  temperature.  The 
subfreezing  temperatures  may  also 
require  more  cosdy  facility  and 
equipment  designs.  Further,  the  colder 
test  temperature  may  make  the  test 
slighdy  more  difficult  to  conduct 
resulting  in  somewhat  higher  costs. 

EPA's  analysis  of  the  costs  associated 
widi  testing  at  20 'Fend  40  *F  shows    .. 
that  a  cost  penalty  of  $0i)9  to  t0.12  per 
vehicle  produced  is  inciured  at  20  *F  ■.  ' 
compared  to  the  coitts  of  40  *F  testing.**^ 


'•  Rafmnae  ckapter  III  in  Um  ragidalotjr  Mipport 
documanL  •   \  .    - ;  ,.•-■».• 


EPA  has  detelinhied  diat  dds  additional 
cost  does  not  outwei^^  the  benefits  of 
testing  at  the  colder  temperature. 

WhUe  some  manufacturers  believe 
that  a  demonstration  of  compliance  with 
a  40  °F  standard  would  indicate 
satisfactory  performance  down  through 
20  'F,  EPA  is  not  persuaded.  In  EPA's 
evaluation  of  current  technology 
vehicles,  several  had  significant  changes 
in  air  pump  and  fuel  control  strategy 
between  the  current  test  temperature 
and  60  'F  (for  example,  long  delays  in 
allowing  air  injection).  Such  changes 
can  have  a  significant  adverse  impact 
on  CO  performance.  With  a  40  'F 
standard,  similar  changes  below  the  test 
temperature  would  adversely  impact 
vehicle  emissions  at  lower  temperatures. 
If  this  were  to  occur,  this  mobile  souree 
control  program  would  provide  reduced 
emission  benefit  to  areas  witii  CO  air 
quality  problems  at  colder  temperatures. 

Some  manufacturere  currently  have 
the  capability  to  test  at  20  T.  Furtfier, 
the  fact  that  die  standard  does  not 
require  new  technology  and  will  be 
phased  in  over  three  model  years  should 
enable  all  manufacturers  to  obtain 
appropriate  testing  facilities.  Finally,  the 
added  flexibflity  provided  by  EPA  is  not 
requiring  20  T  testing  by  die 
manufacturer  except  on  one  ceriification 
vahicle  per  family  should  ease  the 
facility  cost  and  capacity  burdens  on  the 
manufacturer. 

C.  CO  Emissions  at  Other  Temperatures 

This  rule  is  intended  to  reduce  CO 
emissions  at  all  temperatures  below  the 
standard  Federal  Test  Procedure  (FTP), 
not  just  at  20  T.  and  in  cold  temperahire 
driving  conditions  not  exactiy 
duplicated  by  the  FTP  driving  cycles. 
CO  exceedances  occur  over  a  range  of 
operating  conditions.  Many  areas,  fbr 
example,  experience  CO  exceedances  at 
temperatures  between  75  *F  (the 
nominal  test  temperature  of  the 
standard  FTP)  and  20  *F.  For  such  an 
area,  CO  control  at  the  intermediate 
temperature  is  most  important  EPA  is 
concerned  that  manufacturers  may 
design  vehides  which  perform  well 
during  the  specific  test  conditions  of  the 
FTP  and  the.  20  *F  test  procedure  but 
which  have  significantly  worse  emission 
performance  under  other  operating 
conditions,  including  colder 
temperatures.  EPA  currentiy  denies 
cert^cation  of  vehicles  equipped  with 
emission  control  defeat  devices,  as  such 
devices  are  inconsistent  With  the  intent 
of  the  Clean  Air  Act.  Defeat  devices  are 
.  devices  designed  to  promote  effective 
.    emission  control  of  any  system  during 
;i    the  test  procedures  but  allow  ineffective 
control  during  other  driving  conditions. 
As  evidenced  by  the  need  to  propose 


cold  temperature  CO  emission 
standards,  the  Agency's  defeat  device 
policy  has  had  limited  success  in 
preventing  unnecessary  emission 
increases  at  colder  temperatures. 

With  the  proposed  adoption  of  20  *F 
cold  temperature  CO  standards,  EPA 
has  an  opportunity  to  revise  the 
procedure  by  which  it  determines 
adequate  emission  control  over  the  full 
range  of  colder  operating  conditions 
typically  found  in  urban  areas  during 
the  winter  mon^s.  For  temperature 
conditions  between  68  *F  (the  lower 
temperature  bound  of  the  current  FTP) 
and  25  'F  (the  upper  temperature  bound 
of  the  proposed  cold  temperature 
FTP),"  EPA  expects  that  all  vehicles 
should  be  capable  of  achieving 
proportional  emission  control  No 
discontinuous,  "step"  changes  in 
emission  level  should  be  necessary.  The 
factora  affecting  cold  start  CO  emissions 
gradually  become  more  severe  as 
ambient  temperatiure  decreases.  Further, 
in  contrast  to  the  mechanical  controls 
and  on/ off  switches  commonly  used  on 
vehicles  ten  years  ago,  the  designs  now 
being  produced  largely  rely  on 
electronic  controls,  monitored  and 
modulated  by  computer  functions,  whidi 
can  be  designed  to  behave  in  a  smooth, 
continuous  function.  With  these  types  of 
controls,  no  abrupt  change  in  emission 
performance  is  necessary. 

EPA  has  insufficient  test  data  to 
establish  the  exact  form  this 
proportional  control  should  take, 
whedier  responding  Unearly  to  a  change 
in  ambient  temperature  or  following 
some  other  continuous  function. 
However,  given  the  gradual  continuous 
nahire  of  the  factors  affecting  emission 
control  and  the  electronic  sophistication 
of  today's  vehide  designs.  EPA  beUeves 
property  designed  vehicles  should  be 
able  to  achieve  emission  levels  which 
increase  in  a  generally  linear  relation  as 
ambient  temperatures  decrease  toward 
the  nominal  20  *F  test  condition 
proposed  above.  In  recommendation 
that  EPA  adopt  a  40  *F  standard  as 
adequate  to  predict  emission  levels  at 
colder  temperatures,  at  least  some 


>«  At  in  the  caM  of  the  dUTBiit  FTP,  dw  abM 
temperature  FTP  would  have  a  range  of  acceptable 
operating  temperatures.  WWIe  20  *F  would  be  the 
nominal  tett  temperature,  and.  preMunably,  the 
normal  condition  for  routine  compliance  tetUng,  any 
test  conducted  wifliin  the  15  'F  -28  T  temperature 
range  woukl  be  considered  a  valid  test  under  the 
proposed  cold  temperature  lest  procedures.  The 
proposed  test  procedures  allow  variances  of  iqi  to 
+  /-6  *P  in  (est  cell  temperatures  due  to  the 
difTiculty  of  maintaining  a  precise  lest  tempewtufe. 
In  addition,  there  should  be  no  signiflcant  diSerefice 
between  the  technology  required  to  comply  wWi 
emission  standards  at  15  "F  as  compared  tp  20  'F. 
Vehicles  tested  at  any  of  the  temperatures  within 
this  range  would  be  expected  to  comply  with  their 
cold  CO  standard. 


manufacturers  supported  this  linear 
relationship  between  ambient 
temperetitres  and  CO  emission  levels  of 
properly  designed  vehides.  Comments, 
technical  rationale,  and  any  available 
supporting  data  are  requested  on  the 
appropriateness  of  a  linear  relationship 
(or  an  alternative  function)  between 
ambient  temperature  and  CO  emission 
level  given  that  vehicles  are  designed  to 
meet  the  the  proposed  standard  at  20  *F. 
Given  a  linear  relationship,  a  vehide 
tested  at  some  in-between  temperature 
would  be  expected  to  have  CO 
emissions  no  higher  than  adinear 
interpolation  between  die  engine  family 
emission  limit  at  25  '¥  and  die  FTP  CO 
standard  at  68  *F  (for  example  a  LDV 
tested  at  40  *F  with  existing  S.4  g/mi 
FTP  standard  and  a  standard  of  lOJO  g/ 
mi  at  20  *F  would  work  out  to  be  about 
7.7  g/mi).  Vehides  which  achieved  such 
proportional  emission  reductions  would 
satisfy  EPA's  concera  with  the  cold 
temperature  performance  of  the  vehicle 
under  FTP-type  driving  conditions.  EPA 
could  choose  to  condud  tests  at  these 
intermediate  temperatures  and  compare 
the  test  results  with  die  levels  predicted 
by  the  line  to  assure  proportional 
reductions  are  achieved. 

EPA  is  considering  two  alternative 
methods  for  assuring  this  proportional 
control  objective  is  achieved  and  will 
coasidet  other  options  recommend  by 
comment  to  this  notice.  The  firet  and 
most  straightforward  mediod  would 
establish  a  straight  line  (or  some  other 
continuous  function)  between  the  cold 
temperature  CO  standard  plotied  at  25 
•F  and  die  warm  temperahire  CO 
standard  plotted  at  68  *F  and  use  diis 
line  as  an  actual  compliance  standard 
which  varies  over  the  temperature 
range.  Due  to  the  abUity  to  direcdy 
compare  emission  performance  to  a 
precise  standard,  diis  mediod  is  easily 
enforceable  and  dius  tends  to  provide 
assurance  of  fully  adequate  emission 
control  Under  this  option,  EPA's  full 
enforcement  program  (induding 
Selective  Enforcement  Audit  program 
testing  and  hi-use  compliance  program 
testing  as  well  as  certification  program 
testing)  could  be  applied  at  any 
temperature  between  the  lower  end  of  • 
tiie  cold  temperahire  FTP  temperahire 
range  (16  '¥)  and  die  upper  end  of  die 
current  FTP  temperature  range  (88 'F). 
For  any  given  compliance  test  the 
stabilized  temperature  of  the  vehide  at 
the  start  of  die  test  (as  measured  by  the 
od  temperature)  would  be  used  to 
determine  the  pass/faU  level  from  die 
line  function  standard.  EPA  recognizes 
that  requiring  manufacturers  to  conduct 
Selective  Enforcement  Audit  (SEA)  - 
program  testing  at  various  temperatures 
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I  eptien  identified  by  BM 
^•oeld  ex^dDy  ddfae  dsTices  or 
codtralefeeiBgteieBdBfBetdeviGM  tf 
thsy  leMdl  fa  CBtoloB  levels  U^ier 
Ihse  neilBB  QBscrlbeihBbove.  fai 
eddMiaa  to  SPA'S  csHent  policy  ea 
cMmI  devion,  tUs  optioe  wrmdd  ate  the 
liBebetweea  WP  and  25  "P  to  create  a 
specific  perfpneaiiee  test  gnideline 
describiagbow  EPA  ttiil  dBtermine  if 
tbe  vebideeontefais  •  coht  teBperature 
defeat  device.  Vefaicies  failiqi  to  aaeet 
emiasian  leaala  aet-by  tbeae  apedal 
perfomanoe  testa  wraaid  not  £ace  the 
saaie  penalties  as  vehides  not 
coaqi^fiiig  with  official  emiasian    .%•,'..' 
ataaiiMds.  Per  example  marginaHy .  -     - 

perfonHnoe  teal  woaki  not  naeessuily 
paawaPtMBlifiraticp  oi;  in  the  case  of  inr 
uae  vekidea*  aabiect  tlie  aanufiactiser  to 
polaalial  recall  siaai^  oa  die  basis  of 
nonoomplying  test  tesnlta.  Howevat; 
mannfa^Biets  wook)  beva  the  budea  of 
proving  to  EPA'a  aatiafactioa  why 
emission  leveb  above  the  intefpolated 
line  oo  a  special  peifenHance  test  ate 
reasoBaUe,  do  not  rasttt)  io  uooecessaiy 
excess  nniaaiona,  and,  thetefore.  should 
not  be  cooaiderad  the  jesdt  of  d^iaat 
devioe  uaob  EPA  leqeasts  oonuauits  as 
to  the  advantagaa  ^  second  option 
might  have  over  the  &st  op^km 
deacribad  above. 

In  additioa  to  tfaeae  two  Spedfie 
options.  £PA  sdicita  reoocmnendationa 
f or  aUemetive  methods  to  aaanie 
appraptiata  CO  eanasion  amtrol 
between  die  nominal  75  *F  and  20  °F  teat 
procedore  tempetahue  conditions. 

EPA  expects  this  propottianal  omtnrf 
to  eontinee  for  tamperatee  conditians 
beknr  dw  20  *F  FIP  coaditioaa  (widi 
15  *F  aa  the  lower  bouid].  EPA  co^ 
extrapolate  the  line  fai  some  fMhion  to 
determine  general  target  leveb  of 
accseptaUe  emisdon  perforraance  below 
15  °¥.  However,  recognixief  the 
inplicatifflis  of  testing  at  tenqieratiires 
lower  than  the  2D  T  FTP  comiitioas  (in 
partiadar.  potential  facibty  design 
injects),  EPA  wonld  preier  not  to 
coaAict  tests  below  IS  "P.  Therefoie. 
comments  are  solicited  aa  to  the  beat 
method  of  asaimng  ccmtinuous  control 
bekm  15  *F  vdthoot  rBii^ring  FTP-lype 
easission  testing..  For  example,  one 
approach  eoald  have  EPA  deteanme  any 
device  oretrategy  to  be  a  defeat  device 
if  it  inwohras  a  aaddeanoapaoportioiial 
chaega  iit'operateg  dmactsriatiGa 
below  15  T  erUch  omdd  resiril  fat  a 
>inemiBeiOBaand 


which  is  not  technologlfially  I 
ToopenDnunoeof 'thesBoat  advimced 
tedmoloBr  c— id  be  cassidared  in 
determiafaig  what  enriasiea  ineceasee 
m^t  be  tac  hneicgii  nHy  necessary. 

Hegai'dlessof  whioh  epptoacfa  i> 
nltimrtely  selected.  EPA  will  continae  to 
evaluate  deaiges  far  their  porfenMnce 
at  colder  tenperateres  under  driving 
cooditiona  etiter  thm  an  FTP-type 
driving  sckednlab  Thia  is  ooasistent  with 
the  practica  coirentiy  in  place  Mrfieteln 
EPA  evalaatea  vchides  for  defeat 
devieea  over  tte  wide  range  of  ambient 
temperatiBrea  and  ckiving  schadtdes 
typiiaiBy  found  in-oae.  Today's 
nilemaldi^  is  not  intended  to  diange 
thia  aqiect  of  EPA's  defeet  device 
program. 

EPA  requests  conuownts  on  the 
specific  methods  described  above  and 
alternative  recommendations  for  deeling 
with  CO  emissions  across  the  range  of 
temperatures.  In  particular  EPA  requests 
that  comments  quantify  and  contrast  the 
environmental,  cost,  and  administrative 
advantages  of  any  of  the  options. 

D.  btdasbj  Voluntary  Cold  CO  Proposed 

There  were  a  number  of  valuable 
features  ib  the  industry  proposal  for  a 
voluntary  cold  CO  program  (outlined  in 
section  lUJ).,  Industry  Prqposals).  The 
suggested  implementation  schedule  was 
more  aggressive,  initially,  than  is 
possible  when  promulgating  regidaticms. 
The  proposal  also  suggested  that  die 
standards  be  phased  in  over  a  period  of 
three  years,  a  omcepl  which  has  been 
adopted  in  diis  ra>RM  widi  sli^ 
modificatimL  Also  considered  by  EPA. 
but  not  incorpcwated  at  thiera'RM.  was 
the  proposal  to  allow  omnofecturers  to 
submit  to  EPA  a  statement  of 
compliance  with  cold  CO  standards 
withiaut  providing  vehicle  test  data.  EPA 
is  soBdting  comments  aa.  die 
approprietraess  of  allowing  the 
manafecturers  to  subeiit  audi  a 
statement,  if  the  Agency  mervea  the 
right  to  confirmatory  testing  tA  any 
emission  data  vehide  at  20  T  at  ito  own 
fedlity. 

Despite  the  positive  aspeds  of  the 
industry  proposal,  EPA  has  decided  not 
to  pursue  the  industry  proposal  for  a 
vohmtary  cold  CO  program.  This  is 
because  of  concerns  in  three  areas.  The 
first  two  are  general  concerns  with  any 
voluntary  program.  The  last  is  specific 
to  the  KfVMA/AlA  proposal 

The  first  general  concern  with 
voluntary  programs  is  die  inability  to 
enforce  wtifbrm  raani^iance  acroaa  the 
indastiy.  tf  some  naradactoiets  do  not 
coaqiiy  with  a  voluntary  standard,  or 
makeoaly  tokm  efforts  to-coaiidy,  thia 
coidd  have  two  effects.  Elrat  -    ^^• 

mannfactiffers  whidi  expend  their  '■':^:'~. 


)  to  comply  may  £ad-:  • .--.'  ^^-^'  - 
themeetsesetaceBpetittve^  •,:••;:'> v:-^ 
disadvastage  ooefipared  to 
mamifattuieis  who  have  expendsddtefr' ' 
reseorces  daewrhere.  Ni^oidy  would 
this  be  Mifair  to  those  manofactorers   ,■ 
wlx>  comply,  but  it  coold  economically    t 
presamre  aH  manufacturers  to  expend  "'  ■ 
less  effort  on  cold  GO  compUaaioe. 
S^iond  the  e^ctiveness  of  the  pro-am 
could  be  seriously  uBdennfaied  if  a. V  •.  > 
significant  number  of  vehides  are  ' 
produced  by  manufacturers  who  are  not 
xomplying  with  die  vtrfuntary  standards. 

Onr  second  general  concern  with 
voluntary  programs  iaudie  lack  of 
assembly  Une  and  post  production 
enforcement.  The  pieproduction 
certification  program  is  very  effecdve  at 
ensuring  diat  vehicles  have  been 
designed  to  meet  the  emission 
standards.  However,  follow-up 
enforcement  is  also  importaot  to  ensure 
that  productien  vehides  are  actually 
buih  as  designed  and  diaf  emission 
control  ^sterns  do  not  deteriorate  too 
quickly  under  in-ase  driving  condidons.- 
Theiack  of  any  SEA  or  infuse 
enforcement  could  reduce  much  of  the  ■,-. 
potential  benefits. 

The  concern  specific  to  the  \/NtAAj 
AIA  proposal  is  the  e^mption  of  10 
percent  of  vehides  firom  the  standards. 
A  significant  number  of  current 
technology  vehicles  emit  2  to  3  times  the 
proposed  standard  for  CO  emissions  at 
20  *F.  Exempting  such  vehicles  could 
significandy  degrade  the  overall 
bein^ts  of  the  program.  Also,  sooie 
local  areas  may  have  significandy . 
higher  sales  of  such  exempted  vehides . 
than  the  10  percent  national  average. . 
and  this  coidd  potentially  have  an 
adverse  impact  en  local  air  quality. 

EPA  has  not  cuiready  detamined  any 
effective  method  of  ad^essing  these 
concerns  with  voluntary  programs. 
Therefore,  the  Agency  hais  dedded  to 
proceed  with  rutemeking.  Tliisdoes  not 
mean  that  the  Agency  has  dismissed 
any  conaideratiatt  of  ad^tional 
voluntary  cold  CO  pra^am  proposals.   , 
Other  voluntary  program  proposals 
submitted  in  response  to  this  NPRM  will 
be  considered  as  part  of  this  rulemaking 
process. 

E.  Standards 

EPA  is  proposing  20  T  standards  of  , 
lOJa  g/mi  for  LDVs,  IZJO  g/mi  for  LDTls, 
and  15.0  g/mi  for  LDT2s.  These  levels 
were  chiMen  baaed  iqxm  EPA's  analysis 
of  die  residto  of  aever^  cold 
temperature  testing  programs.  To 
approximate  the  pro|ected  1993  and 
lateriBodel  year  vahidefleeta.  only 
current  tocfawdo^  vehicles  were  ued  in 
dieaoa^^  (La.,  1983  and  lateraiodel 


year,  dosed^loop,  fuel  injected  or  4- 
cylinder  carbureted  vehides).  To 
approximate  the  requirement  that  the 
cold  CO  standards  would  apply  to 
properly  used  and  maintained  vehides, 
only  vehicles  which  were  projected  to 
meet  die  75  *F  CO  standard  at  50.000 
m^les  were  used.  For  this  analysis  97 
LDVs.  21  LDTls,  and  21 LDT28  met 
these  criteria  when  tested  by  EPA  at  its 
Motor  Vehicle  Emission  Laboratory  in 
Ann  Arbor,  Michigan.  Also  used  in  the 
analysis  were  11  LDVs  tested  by  the 
National  Institute  of  Petroleum  and 
Energy  Research  (NIPER)  under  centred 
fiom  EPA  and  9  LDVs  tested  by  EPA's 
office  of  Research  and  Development. 

An  evaluation  of  the  relationship  of 
CO  emissions  to  cold  start  fuel 
enrichment  and  of  feasible  reductions  in 
cold  start  fuel  enrichment  at  cold 
temperatiureil  projects  that  70-80  percent 
of  4-cylinder  multiple  point  injections 
(MPI),  65-75  percent  of  6-cyllnder  MPL 
and  10-15  percent  of  4-cylinder  throtde 
body  injection  (TBI)  LDVs  could  meet  a 
10.0  g/mi  level  simply  with  improved 
cold  start  fuel  enrichment  strategies. 
The  remainder  of  the  4-cylinder  and  6- 
cylinder  LDVs  are  projected  to  be  able 
to  comply  with  a  10.0  g/mi  level  with 
some  combination  of  improved  cold 
start  fuel  enrichment  strategy,  improved 
clos^-loop  control  strategy,  air  pumps, 
aspirators,  or  adoption  of  MPI.  ^ch  of 
these  technologies  is  in  common  use  on 
many  current  production  vehicles. 

Eight-cylinder  vehicles  could  have 
greater  difiledty  than  smaller  vehicles 
in  meeting  the  proposed  standards, 
since  the  average  current  20  "F  CO 
.  emissions  of  these  vehicles  are  very 
high,  even  for  those  vehicles  already 
equipped  with  MPI  and  air  pumps. 
However,  nuist  of  these  vehicles  delay 
air  injection  for  significant  periods  of 
time  (i.e.,  more  than  5  minutes)  during 
cold  starts  at  cold  temperature.  To 
evaluate  the  potential  CO  reductions 
that  could  be  achieved  with  additional 
air  injection,  reduced  fuel  enrichment  or 
both,  EPA  conducted  a  test  program  on  . 
five  large  displacement  engines.  The 
first  part  of  this  program  involved 
injecting  supplementary  air  during  20  *F 
cold  starts.  Catalyst  temperatures  were 
monitored  and  the  air  injection  strategy 
modified  to  prevent  excessive  catalyst 
temperatures.  The  second  part  involved 
reducing  the  fuel  delivered  to  the  engine 
during  ^e  first  3  minutes  of  the  test.  The 
tliird  part  consisted  of  modifying  both 
air  and  fuel  strategies.  The  results  of  this 
program  were,  typically,  20-30  percent 
reductions  in  cold  temperature  CO 
emissions  for  either  injecting 
supplemental  air  during  cold  starts  or 
.   redudng  cold  start  fuel  enrichment 


These  reductions  were  accomplished 
without  excessive  catalyst  temperatures 
or  any  bidication  of  driveability 
problems.  The  results  of  modifying  both 
fuel  and  air  strategies  simultaneously 
were  more  variable,  but  typically 
resulted  in  CO  reductions  greater  than 
the  sum  of  the  individual  reductions. 
Several  vehicles  had  emissions  below  10 
g/ml  at  20  *F. 

While  this  test  program  did  not 
represent  the  full  range  of  temperature 
and  driving  conditions  with  which 
manufacturers  must  be  concerned,  it 
served  to  demonstrate  that  large 
reductions  in  cold  temperature  CO 
emissions  are  reasonably  available  on 
large  engines  using  existing  technology. 
The  feasibility  of  large  en^es 
complying  with  the  proposed  standards 
is  further  supported  by  test  data  on  the 
Ford  300  CID  LDT  engine  widi  MPL  Four 
of  these  vehides  were  tested  as  part  of 
our  test  program  and  generated  average 
20  '¥  CO  emissions  of  8  g/mi  at  low 
mileage,  without  modification.  While 
this  Ford  engine  is  a  six-cylinder  engine, 
it  is  virtuaUy  the  same  size  as  most  of 
the  8-cylinder  engines  on  the  market  and 
so  provides  some  indication  of  the 
potential  performance  of  similar  large 
block  engines.  While  it  may  not  be 
reasonable  to  expect  that  every  engine 
can  be  reduced  to  less  than  10.0  g/mi 
with  the  simple  modifications  used  by 
EPA,  a  level  of  10.0  g/mi  for  even  large 
8-cylinder  engines  appears  achievable. 

The  Agency's  analysis  also  indicates 
that,  for  a  given  fuel  system  type  and 
engine  size,  light  trucks  have  cold  CO 
emissions  comparable  to  those  of 
passenger  cars.  However,  the  LDV 
standard  is  only  applicable  for  50,000 
miles,  while  die  useful  life  of  IDTs  is  set 
at  120,000  miles.  Assuming  that  cold 
temperature  deterioration  is  linear  to 
120,000  miles,  EPA  has  calculated  that  a 
50,000  mile  standard  of  10.0  g/mi  is 
equivalent  to  a  120,000  mile  level  of  12.6 
g/mi. 

In  addition  to  usefiil  life 
considerations,  the  fleet  mix  also  affects 
the  determination  of  equivalent 
stringency  standards  for  light  trucks. 
The  difficulty  In  controlling  cold 
temperature  CO  emission  performance 
appears  to  be  closely  related  to  the  size 
of  the  engine.  As  discussed  earlier, 
smaller  engines  are  easier  to  control 
dian  die  larger  engines."  Thus,  applying 


■*  One  manufacturer  hat  pointed  out  that  vehicle 
weight  also  affects  cold  CO  emissions.  While  EPA 
agrees  weight  can  have  some  impact  on  Cold  CO 
emissions,  vehicle  weight  and  engine  size  are 
closely  related  for  most  of  the  vehicle  fleet  This 
makes  it  difficult  to  separate  the  effects  of  each 
parameter  on  cold  OO  emiMions.  Regressions  run 
on  the  available  cold  tempeiatura  data  indicate 
engine  size  is  a  significantly  better  predictor  of  cold 


the  same  technology  to  each,  we  eiqied 
small  displacement  engines  to  exhibit 
better  cold  temperature  CO  performaiu:e 
than  larger  engines.  Trucks  less  than 
3,750  loaded  vehide  weight  (LDTl)  are 
typically  equipped  with  four-cylinder 
and  small  six-cylinder  engines.  In 
comparison  to  the  LDV  dass,  which 
indudes  vehides  of  comparable  weight 
but  s(«ie  large  displacement  as  well  as 
small  displacement  engines,  the  LDTl 
class  of  vehides  should  be  capable  of 
slighdy  better  low  mileage  emission  CO 
performance  than  the  average  LDV. 
Therefore,  EPA  believes  diat  die  LDTl 
vehides  should  be  able  to  meet  a 
120,000  mile  standard  of  12.0  g/mi  at  20 
•F. 

The  LDT2  class,  on  the  whole,  is 
comprised  of  vehicles  designed  to 
handle  larger  loads  than  passenger  cars 
and  small  trucks.  To  accomplish  the 
handling  of  these  larger  loads,  LDT2s 
generally  are  heavier  and  have  higher 
ratios  of  engine  speed  to  vehide  speed, 
larger  frontal  areas,  worse 
aerodynamics,  and  larger  engines.  These 
factors  result  in  inherently  higher 
emission  levels.  Therefore,  the  Agency 
believes  diat  a  120,000  standard  of  15.0 
g/mi  is  appropriate  for  LDT2s  to  avoid 
compromising  the  load  handling 
capability  of  these  vehides  or  requiring 
the  use  of  new  technology.  This 
approach  (i.e.,  higher  standards  for 
LiDT28)  is  similar  to  recent  rulemaking 
promulgated  by  bodi  EPA  (e.g.,  NOx 
standards  for  LDTs,  March  15, 1985,  50 
FR 10606}  and  die  CaUfomia  ARB. 

F.  Optional  Averaging  Program 

EPA  requests  comments  on  whether 
manufacturers  should  be  permitted  to 
demonstrate  compliance  with  the  cold 
CO  standards  du-ough  emissions 
averaging,  trading  and/or  banking. 
Averaging  allows  some  engine  families 
to  emit  at  levels  above  the  standard,  as 
long  as  other  engine  families  produced 
by  the  manufacturer  can  offset  these 
higher  emissions  by  emitting  at  levels 
below  the  standard.  Trading,  an 
extension  of  die  averaging  concept, 
allows  different  manufacturers  to 
average  their  emissions  with  one 
another.  Banking,  also  an  extension  of 
the  averaging  concept  allows 
manufacturers  to  produce  emission 
credits  and  save  them  for  future  use 
within  an  averaging  or  trading  program. 
These  programs  allow  manufacturers  to 
optimize  emission  control  systems  and 


CO  emissions  than  vehicle  weight  Thus,  the  Agency 
has  used  engine  size,  rather  than  vehicle  weight,  in 
conjunction  with  fuel  system  type  to  conduct  its 
analyse*. 
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rednce  costs  while  maintaining  the  same 
degree  of  emissions  reduction. 

EPA  is  aware  that  its  authority  to 
permit  mobile  soorce  averaging,  trading 
and  banking  has  been  an  issue  in  the 
ongoing  Coogresnonal  effort  to  amend 
the  CAA  (see  S.  1630  as  passed  by  the 
Senate  on  April  3, 1990  and  by  the 
House  on  May  Zi,  1990,  and 
aocompansring  reptwts).  Provided  that 
EPA  retains  this  authority.  EPA  will 
issue  a  siq>|rfemental  notice  proposing 
such  programs  before  finalizing  diis  rule. 

EPA  sohdts  speciik  comment  on  the 
appropriate  structure  of  any  such 
programs  and  on  what  restrictions 
shoiuld  be  established.  (The  Agency 
expects  that  any  program  wotDd  likely 
be  modeled  after  the  light-duty  vehicle 
particulate  averaging  program.) 

G.  Lead  Time/Technology 

1,  Emission  Ccmtrol  Sjrstem  Redesign 

Hie  amount  of  lead  time  needed  to 
comply  with  the  proposed  requirements 
in  this  NPRM  would  vary  by  engine 
family.  One  of  the  most  effective 
methods  ot  ileducing  CO  emissions  is  to 
improve  the  fuel  enrichment  calibrations 
during  cold  starts  at  cold  temperatures. 
While  this  requires  some  development 
time  and  cost,  it  does  not  require  any 
hardware  changes  and  should  have  no 
adverse  effect  on  the  durability  of  the 
emission  control  system.  Hierefore,  lead 
time  is  necessiuy  only  for  calibration 
devdopment,  whidi  the  Agency 
estimates  to  be  6  to  9  mondis. 

Manufactmers  generally  finalize  their 
engine  calibrations  for  each  model  year 
(MY)  approximately  6  to  9  m<»ths  prior 
to  production,  or  roughly  January  1  of 
the  preceding  calendar  year.  For 
example,  cahbrations  (ot  the  1993  MY 
wiU  be  generally  finalized  by  January  1, 
1992,  or  a  little  less  than  one  year  after 
the  anticipated  date  of  publication  of  the 
final  rule.  ThoefcHe,  the  1993  MY 
provides  sufficient  lead  time  only  for 
vehicles  which  will  be  aUe  to  con^y 
simply  with  recalibratioo. 
^   The  Agency  has  estimated  that  up  to 
SO  percent  of  the  19S3  and  later  MY  LDV 
fleet  will  require  more  extensive 
modifications,  such  as  conversioa  to 
MPI  or  provision  of  additional  air  to  the 
catalyst  for  oxidation  during  cold 
starts.'*  (This  percentage  may  go  down 
as  manu^cturers  adopt  more  extensive 
use  of  these  technologies  in  response  to 
other  pressures  such  as  future  more 
stringent  hydrocarbon  standards  or 
hi^er  fuel  economy  standards.)  These 
systems  are  in  common  use  now  and  by 


>*  Ref.  cbairtar  a  hi  Mgittaiofy  mppoct  dodUMaL 
Th*  phaM^  adiadal*  for  &<■  frapoMd  ndt  b 
M^By  Hn  anreMlvc  iImri  Bigbt  bvtadlCiMd  by 
dw  o«««ll  Ind  llM  iwmM  by  kuhMtry. 


the  mid  19908  all  major  manufecturers 
should  have  had  experience  with  such 
systems  and,  thus,  require  minimal  lead 
time  to  design  any  modifications. 
However,  there  will  be  some  lead  time 
necessary  for  retooling  and/or  purchase 
of  system  components  to  expand  use  of 
such  systems  to  other  parts  of  a 
manufacturer's  product  line.  Therefore, 
vehicles  that  require  conversion  to  MPI 
or  the  addition  of  air  pumps  or 
aspirators  may  require  an  additional  one 
to  two  years  of  lead  time  (i.e.,  1094  or 
1995  MY).  Further,  vehicles  with  existing 
air  pumps  may  need  to  have  their 
calibration  strategies  modified  to 
provide  additional  air  at  cold 
temperatures.  While  this  does  not 
involve  any  hardware  changes  and 
shodd  take  less  than  a  year  for  design 
modification,  the  addition  of 
supplemental  air  can  cause  excessive 
catalyst  temperatures  and  deterioration 
if  improperiy  done.  To  mitigate  any  such 
problems,  the  Agency  bebeves  that 
manofactorers  should  be  allowed  an 
additional  year  to  investigate  the  effect 
of  the  additional  air  on  catalyst 
durability.  EPA  estimates  that  up  to  50 
percent  of  the  1993  and  later  MY  LDV 
fleet  may  require  these  more  extensive 
modifications,  most  of  which  could  be 
accomplished  by  the  1994  MY  with  the 
remainder  reasonably  in  place  by  the 
1995  MY. 

The  results  of  EPA's  testing  program 
indicate  that  large  0-cylinder  engines 
may  have  additional  problems 
complying  with  the  proposed  standards, 
due,  at  least  in  part,  to  the  larger  amount 
of  metal  which  needs  to  be  heated  and 
the  higher  exhaust  mass  flow  during 
warmup.  These  vehicles,  which 
comprise  roughly  12  percent  of  the  LDV 
fleet  may  require  an  additional  one  to 
two  years  of  development  and 
evaluation  of  cold  CO  control  strategies 
to  comply  with  the  standards  (i.e.,  1994 
or  1995  MY). 

The  proposed  LDTl  cdd  CO  standard 
was  chosen  to  be  comparable  in 
stringency  to  the  LDV  standard.  These 
vehicles  are  similar  in  weight  and  use 
similar  technology  to  LDVs.  In  addition, 
the  LDTl  contains  a  much  smaller 
number  tA  large,  8-cylind«  engines. 
Therefore,  EPA  believes  that  UXTls 
should  follow  the  same  phase-in 
schedule  as  LDVs. 

UTTZa  are  heavier  and  use  larger 
engines,  on  average,  than  LDVs  or 
LDTls.  However,  tMs  difference  was 
taken  into  account  for  the  proposed 
LDTZ  cold  CO  standanlt.  The 
nuflsetfcaUy  hi^ber  atandard  will  allow 
many  desdgiM  ia  the  LDT2  das*  to  . - 
oom|ny  witn.nunimai  hardware  oiangBS. 


as  well  as  making  it  feasible  for  others 
to  comply  with  less  lead  time. 

2.  Facility  Lead  Time 

Based  upon  comments  supplied  by 
manufacturers  and  estimates  supplied 
by  contractors,  EPA  has  estimated  that 
construction  of  a  new  20  *F  emission  ' 
testing  cell  will  take  fitnn  one  to  two 
years.  As  the  final  rule  on  cold  CO  is 
expected  to  be  promulgated  at  least  one 
year  prior  to  finalization  of  engine 
calibrations  for  die  1993  MY,  cold 
temperature  facility  availability  is 
expected  to  be  a  concern  only  for  the 
1993  MY. 

Some  cold  temperature  testing 
capacity  already  exists  in  the  industry. 
At  least  three  European,  five  Japanese, 
and  one  domestic  manufacturer  have 
existing  facilities  for  20  *F  emission 
testing.  In  addition,  one  more  domestic 
manufacturer  has  the  capability  of 
testing  down  to  35  T  and  at  least  two 
domestic  independent  labs  offer  20  *F 
testing  on  a  contract  basis.  Given  that 
only  40  percent  of  the  manufacturers' 
fleet  must  comply  in  1993,  coupled  with 
the  exen^>tion  for  small-volume 
manufacturers,  EPA  does  not  believe 
that  facility  lead  time  should  have  any 
impact  on  the  feasibihty  of  the  proposed 
phase-in  schedule.  EPA  also  expects 
that  prudent  manufacturers  will  seek  to 
assure  adequate  test  capacity  prior  to 
promulgation  of  final  rules,  including 
initiating  additional  facility  construction 
or  arranging  for  contracted  cold  CO 
testing  as  the  manufacturer  deems 
appropriate. 

H.Phaae-Ia 

A  manufacturer  may  exempt  up  to  60 
percent  of  its  production  or  10,000  units, 
whichever  is  greater,  in  model  year  1993. 
The  percentage  exemption  decreases 
gradually  until  1995  when  all  vehicles 
must  comply.  Given  die  lead  time 
constraints  discussed  above,  this  three 
year  phase-in  of  cold  temperature  CO 
emission  standards  should  provide 
'ample  time  for  manufacturers  to  apply 
technology  in  an  orderly  fashion  across 
their  product  lines.  The  phase-in 
schedule  is  slightly  less  aggressive  dian 
might  be  indicated  by  the  overall  lead     ' 
time  needed  by  the  industry  to  allow  for 
variations  in  fleet  mix  between 
manufecturers  fi.e.,  some  manufacturers' 
fleets  may  have  a  M^er  proportion  of 
harder-to-ctmtrol  engines  than  the 
industry  avwage  on  which  the  phase-in 
sdiedule  is  based). 

Hie  current  Clean  Air  Act  has  been 
interpreted  to  teqidre  four  years  of  lead 
time  for  tmd»  over  6,000  poond  CVWR. 
Therefore,  Jlandaida  for  meae  veUdet 
would  not  tak»  effect  uodl  the  198BMY :. 


when  sufficient  lead  time  will  allow  100 
percent  of  these  vehicles  to  onnply. 
However,  the  same  technologic^ 
constraints  apply  to  these  larger  trucks 
as  to  the  smaUer  trucks  and  LDVs. 
Without  the  current  Clean  Air  Act'e 
four-year  lead  time  mandate,  trucks  with 
greater  than  SjfXX)  pounds  GVWR  should 
be  able  to  follow  the  same  phase-in 
schedule  as  the  other  trucks  and  LDVs. 
Should  the  Clean  Air  Act  be  amended  to 
remove  this  mandated  four-year  lead 
time,  trucks  with  over  6.000  pounds 
GVWR  are  pr^xraed  to  be  included  with 
other  trucks  aad  meet  the  same  phase-in 
schedule. 

EPA  believes  this  phase-in  approadi 
for  oHnpliance  will  yield  greater  air 
quality  improvements  more  quickly  and 
at  lower  cost  dian  the  traditional 
approach  of  implementing  the 
requirements  so  sooner  than  the  first 
year  in  which  all  vehicles  could  be  made 
to  comply.  Because  the  necessary  lead 
times  for  different  vehicle  types  vary, 
this  phase-in  approach  should  be 
particularly  useful  for  a  manufacturer 
with  a  diverse  product  line,  since  it  can 
plan  an  orderly  approach  to  full 
compliance. 

/.  High-Altitude 

Several  hi^-altitude  areas,  including 
Denver,  CO;  Ptovo,  UT;  and  Reno,  NV, 
experience  significant  violations  of  the 
CO  NAAQS.  The  combined  effect  of 
cold  temperatures  and  high-altitude 
appears  to  be  affecting  CO  violations  in 
these  areas. 

CO  emissions  are  strongly  influenced 
by  the  amount  of  air  available  for  fuel 
combusticm.  At  high-altitude,  the  air  is 
less  dense  than  at  low-altitude.  Without 
compensation,  a  low-altitude  vehicle 
driven  in  a  high-altitude  area  will  use 
the  same  amount  of  foel  but  will  have 
less  oxygen  delievered  to  the  engine. 
With  the  resulting  increase  in  the  fuel/ 
air  ratio,  the  fuel  will  combust  less 
completely,  resulting  in  increased  CO 
emissions.  While  most  current 
technology  vehicles  are  now  equipped 
with  oxygen  sensors  which  measure  the 
amount  of  oj^gen  in  the  exhaust  stream 
and  can  compensate  at  least  in  part  for 
air  oxygen  content,  these  systems  are 
tmable  to  function  until  the  vehicle  is 
warm.  Therefore.  CO  emissions  during 
vehicle  warm^  can  substantially 
increase  at  high-altitude. 

EPA  has  regulations  in  place  which 
require  all  LDVs  to  meet  emission 
standards  under  both  low-  and  high- 
altitude  conditions.  As  a  result  of  this 
"all-altitode"  reqnireniait.  essentially 
all  LDVs  have  devices  installed  whidi 
automatically  compensate  for  changes 
in  barometric  pressure  and  altitude. 


In  a  limited  test  program  coadncted 
by  the  CoOTdinatii^  Research  Cooodl 
(CRQ,  vehicles  with  automatic  aMtade 
compensation  had  average  cold 
temperature  emissions  at  high-altitude 
that  were  30-40  percent  lower  than  at 
low-altitude."  This  indicates  that 
altitude  compensation  devices  function 
effectively  at  all  termperatures. 

Therefore,  EPA  is  proposing  that  the 
existing  regulations  requiring  all  LDVt 
to  meet  the  emission  standards  at  all- 
altitudes  be  extended  to  ccrid 
temperature  CO  requirements. 

LDTs  currenUy  come  under  less 
rigorous  provisions.  LDTs  must  meet 
separate  and  less  stringent  high-altitude 
emission  standards.  However,  automatic 
high-altitude  compensation  similar  to 
current  LDV  requirements  are  included 
in  the  President's  proposed  CAA 
amendments  of  1980.  Therefore,  at  this 
time,  EPA  anticipates  that  LDTs  will  be 
required  to  meet  the  same  emission 
standards  at  high-  and  low-altitude 
when  tested  under  the  current  FTP  at 
warm  temperatures. 

EPA  is  proposing  to  make  the  hi^ 
altitude  LDT  cold  CO  emission 
standards  consistent  with  the 
anticipated  warm  temperature  hi^ 
altitude  provisions  in  the  President's 
proposed  CAA  amendments.  Thus. 
LDTs  would  be  required  to  comply  with 
the  same  numeric  cold  temperature  CO 
standards  at  both  high-  and  low- 
altitudes. 

/.  Enforcement 

EPA's  current  manuiiacturer 
compliance  program  relies  on  three 
complementary  elements:  Preproduction 
certiBcation,  selective  enforcement 
«uditing  (SEA)  conducted  at  the  end  of 
the  assembly  line,  and  in-use 
enforcement.  Each  of  these  serves 
unique  functions  and  togedier  they  offer 
a  strong  program  capable  of  assuring 
adequate  manufacturer  compliance  with 
emission  requirements.  In  developing 
these  cold  tempera  tuire  CO  regulations. 
EPA  considered  whether  modifications 
to  the  basic  approach  to  enforcement 
were  warranted.  Specifically,  EPA 
considered  the  level  of  oversight 
a|q)ropriate  for  monitoring  the 
manufacturer's  decisions  and  the  level 
and  timing  of  enforcement  action 
necessary  to  assure  compliance. 

As  mentioned  earlier,  the  major 
industry  associations  recommended  a 
specific,  voluntary  compliance  proposal 
As  described  in  section  OLD.,  the 


"  coordinating  Retearch  CoundL  Tniiiiiinaiy 
Report  on  Winter  CO  Emisaiona  Uaisf  CaaoBna/ 
OxygeMlad  Btaiid*."  Pnaentotte  lorlht  «lii 
Ammal  Mobile  Sourcaa/OaaB  AJrOaafciaBM.  Btft 
12.19S8. 


MVMA/AIA  proposal  reHed  entire^  on 
the  vohintary  commitment  of 
manufsctorart  to  coaqriy  widi  certain 
emission  performance  targets  at  low 
mileage.  Under  that  proposal,  EPA 
would  have  no  enforcement  aediorfty 
should  it  determine  that  a  manufactnrer 
was  not  meeting  its  performance 
comadtaient. 

The  primary  advantages  of  vohmtary 
enforcement  are  potentially  lower  coats 
for  cold  temperature  testing  and 
compliance  demonstration  and  perhapa 
increased  flexibility  for  the 
manufacturer  in  demonstrating 
compliance.  The  disadvantages,  as 
discussed  in  detail  in  section  IVD^  are 
the  risk  of  all  Bianufactarers  not  making 
good-faith  efforts  to  comply  and  the  lade  ■ 
of  assembly  line  and  in-use 
enforcement 

The  Agency  believes  that  dwse  are 
significant  risks  which  could  result  in 
subsUntial  reductions  in  the 
effectiveness  of  the  standards.  Also,  as 
outlined  in  chapter  VI  of  the  regulatory 
support  document  the  costs  of 
mandatory  enforcement  programs,  oo  a 
pet  vehide  basis,  are  estimated  to  be 
only  10.02  per  vehide.  For  these  reasons. 
EPA  believes  a  regulatory  approadi  is 
appropriate. 

1.  Preproduction  Certification  Options 

The  current  preproduction 
certification  program  requires  the 
manufacturer  to  conduct  emission  tests 
on  all  of  its  certification  test  vehides 
and  supply  this  data  to  EPA.  EPA  then 
has  the  option  to  perform  confirmatory 
tests  on  any  or  all  of  the  manufacturer's 
test  vehicles.  Typically,  EPA  performs 
such  confirmatory  tests  oa  less  than  half 
of  the  manufacturers'  certification  test 
vehides.  This  confirmatory  testing  is 
cooducted  at  EPA's  laboratory  test 
facility.  EPA's  experience  has  shown 
that  this  level  of  testing  has  been 
effective  in  enfmtdng  proper  testing  by 
manufacturers. 

For  this  proposal,  EPA  considered  two 
certification  testing  options.  The  first 
would  require  each  manufacturer  to  test 
the  emission  date  vehide  from  each 
engine  family  which  is  determined  to  ba 
the  worst  case  for  cold  CO  compliance. 
wiUi  EPA  retaining  the  ri^t  to  test  for 
confirmation  any  emission  or  fiid 
economy  date  vehicle.  The  second 
woold  be  patterned  after  die  current 
program's  requirements,  as  described 
above. 

The  first  option  would  rednce  the 
testing  and  lead  time  burden  on  die 
maaafoctuTer.  Stnce  CO  is  the  oidy 
polhitant  of  concern  at  cold  temperatora. 
EPA  does  not  believe  it  is  neccsaary  for 
manufacttirers  to  test  as  atany  vriddes 
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as  at  66  T-66  T.  where  CO, 
hydrodcarbon  and  NO,  emissions  are  all 
of  concern.  Testing  of  one  emission  data 
vehicle  per  engine  family  at  20  *F  should 
provide  sufficient  mandatory  data  to 
determine  compliance  with  the  cold  CO 
standards. 

To  ensure  that  the  manufacturers 
have  done  a  credible  job  of  evaluating 
their  vehicles,  the  Agency  would  reserve 
the  right  to  perform  confirmatory  testing 
of  any  emission  (or  fuel  economy) 
vehide  at  its  own  facility  at  20  T.  (A 
description  of  how  this  would  woric  was 
presented  in  section  ILBJ.,  above.)  EPA 
is  e}q>anding  its  cold  testing  facilities 
and  will  have  sufficient  capacity  to  test 
at  20  *F  some  of  every  manufacturer's 
product  line  every  model  year,  and  all  of 
any  manufacturer's  emission  vehicles 
should  the  need  be  demonstrated.  This 
option,  combined  with  extensive  test 
capacity,  would  give  EPA  the  flexibility 
to  increase  or  decrease  its  level  of 
oonfinnatory  testing  as  manufacttuer 
eompliance  rates  warrant 

The  advantages  of  this  option  are  that 
it  would  ensure  that  all  manufacturers 
design  their  vehicles  to  meet  the  cold 
CO  standard  while  minimizing  the 
manufacturers'  cost  of  compliance 
testing.  Manufacturers  woidd  have  some 
flexibility  to  determine  that  their 
vehicles  meet  the  standard  by  means 
they  believe  appropriate,  while  EPA's 
ability  to  approve  alternative 
demonstration  and  confirm  the  emission 
compliance  data  vehicles  by  20  *F 
testing  would  ensure  that  manufacturers 
were  using  appropriate  methods. 

The  second  option  would  test  vehicles 
at  cold  temperatures  using  the  same 
procedures  used  for  66  T-6e  T 
compliance  demonstrations.  In  this  case 
manufacturers  would  be  required  to  test 
each  emission  and  fuel  economy  vehicle 
under  20  *F  test  conditions  to 
demonstrate  that  it  meets  the  cold 
tonperature  CO  standard  prior  to 
submitting  the  vehicle  for  possible 
confirmatory  testing  by  EPA.  Ibe 
advantage  of  this  approach  would  be 
that  it  requires  the  manufacturers  to 
demonstrate  compliance  on  more 
vehides  per  engine  family  to  ensure 
they  have  been  designed  to  pass  the  20 
*F  CO  standard.  As  in  the  case  of  the 
existing  program,  the  availability  of 
manufacturer  data  may  reduce  Uie  need 
for  die  Agen^  to  test  all  of  die  vdiicles, 
possibly  redudng  testing  costs  to  tibe 
government  The  disadvantage  is 
increased  manufacturer  costs  due  to 
potential^  substantial  faicreases  in  the 
number  of  20  T  lasts  and  incrcwsed  odd 
temperature  test  capadty  and  fadlity 
lead  time  burden  to  accommodate  the. 
increased  number  of  tests. 


EPA  is  recommending  an  enforcement 
program  which  combines  SEA  and  in- 
use  enforcement  with  a  20  *F 
confirmatory  test  program  for 
certification.**  This  combination  of 
enforcement  program  elements  provides 
significant  risk  to  the  manufacturer  who 
has  an  inadequately  designed  vehide. 
The  Agency  believes  that  the 
incremental  control  benefits  of  requiring 
the  manufactiirer  to  test  all  of  its  data 
vehides  at  20  *F  do  not  outweigh  the 
industry  cost  and  lead  time 
disadvantages.  Therefore,  this  full 
testing  option  is  not  being  proposed  as 
EPA's  primary  option.  However,  EPA 
requests  comments  on  the  incremental 
costs  and  benefits  of  requiring 
manufacturen  to  test  all  certification 
and  fiiel  economy  vehides  at  20  *F  prior 
to  submitting  these  vehides  for  potential 
confirmatory  testing.  If  indicated  by  the 
comments  or  EPA's  further  analysis, 
EPA  may  adopt  in  the  final  rule  a 
requirement  that  the  manufacturer  test 
each  emission  vehide  at  20  *F  and,  as  a 
separate  dedsion,  the  requirement  that 
the  manufacturer  test  each  fuel  economy 
vehide  at  20  *F. 

2.  High-Altitude  Enforcement 

Section  207(c)(1)  of  die  Clean  Air  Act, 
42  U.S.C  7641  (c)(1).  dearly  gives  EPA 
the  audiority  to  condud  in-use 
enforcement  testing  on  high-altitude 
vehides.  Previous  rulemaking  packages 
have  documented  the  Agency's  policy  of 
foregoing  SEA  testing  at  high-altitude 
locations  (e.g..  48  FR  7395,  February  18. 
1989).  The  Agency  \»  proposing  similar 
high-altitude  provisions  for  cold 
temperature  CO  emissions,  i.e.,  vehides 
will  be  subject  to  in-use  enforcement  at 
high-altitude  at  20  *F  but  exempt  from 
SEA  testing  at  hi^-altitude  locations. 

The  Agency  is  also  proposing  to 
extend  the  high-altitude  certification 
procedures  fint  established  fai  46  FR 
23053.  April  23. 1981,  to  20  *F  high- 
altitude  certification.  Consistent  with 
the  proposed  certffication  procedures  in 
diis  rule.  EPA  would  also  specifically 
reserve  the  right  to  perform  a 
confirmatory  test  prior  to  granting 
certffication.  of  any  data  vehide  at  high- 
altitude  at  eidier  20  T  or  standard  FTP 
temperatures. 

K  Safety      , 

TldB  rule  has  been  fully  coordinated 
with  the  Department  of  Transportation's 
NationaLHighway  Traffic  Safety 
Administration  (DOT)  (NHTSA).  They 
had  ho  comments  related  to  vehide 


safety.  EPA  believes  diat  there  are  no 
adverse  safety  impacts. 

L  Teat  Procedure  Issues 

CO  emissions  at  cold  temperatures 
have  not  been  regulated  in  the  past 
Therefore,  the  Agency  has  never 
established  offidal  test  procedures  for 
cold  temperature  testing.  At  the  cold  CO 
workshop  held  by  EPA  in  March  1988, 
the  manufacturen  emphasized  the  need 
for  cold  test  procedures  that  would 
ensure  repeateble  test  results  and 
correlation  between  different  test 
fadlities.  The  Agency  concurred  with 
this  need  and  began  developing  such 
test  procedures  soon  after  the  workshop. 

The  proposed  test  procedures  are 
modeled  after  the  current  FTP,**  %vith 
changes  made  as  required  to  conduct 
testing  at  colder  ambient  temperatures 
and  to  better  represent  cold  temperature 
vehicle  operation.  In  December  1988,  a 
draft  of  EPA'n  cold  temperature  test 
procedures  was  circulated  throughout 
industry  and  to  other  interested  parties 
to  obtahi  comments.  These  comments 
have  been  reviewed  and  incorporated 
into  the  proposed  procedure.  A 
summary  and  analysis  of  these 
comments  are  contained  in  chapter  IV  of 
the  regulatory  support  document 

A  number  of  proposed  changes  to  the 
standard  FTP  were  made  in  response  to 
the  comments  received,  in  addition  to 
those  changes  made  initially.  The 
following  is  an  outline  of  these  proposed 
changes  for  the  three  major  areas  of  the 
test 

1.  Vehide  Prep 

a.  A  requirement  that  the  fuel  be  at 
the  nominal  test  temperature  before  the 
start  of  the  prep  cyde  was  added. 

b.  The  fuel  type  was  changed  to  be 
representative  of  regular  unleaded 
gasoline  available  in  the  winter  months. 

c  The  requirement  that  tire  pressure 
be  measured  at  the  nominal  test 
temperature  was  deleted. 


opMoaaat  olhtr  tempeninrM.  8m  Mctioii  IV.  C  of 
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'*  Th«  FTP  U  a  test  procedura  that  coUecIa 
emiasion*  under  tranaient  driving  conditloiia, 
induding  acoelaratian.  deoaleratioii.  atop  and  go. 
and  cooalant  apead  driving  modea.  The  FTP  alao 
inclodea  loadad"  conditloaa  wher*  the  teat  vehicle 
la  aubiectad  to  almulated  operation  loeda  that 
laptaaant  proper  teat  vehicle  weight  aerodynamic 
drag,  and  other  Motional  foroea.  The  FIT  exhaoat 
teat  cyde  begina  after  the  teat  vehida.haa  been 
"aoaked"  (Ia.  placed  in  the  controlled  ambient 
envinoment  of  an  endoeed  room  with  all  vehicle 
power  ayatema  tinned  off  for  twelve  hoora 
minimum)  to  eoanre  that  all  vehide  ayatema  atart 
the  teel  at  the  aame  beaeline  tenparature.  The 
actual  teat  atarta  with  one  cold  atait  driving  cyde 
fbUowadtqr  one  hot  tMnaient  driving  cyde.  and 
finlahea  with  one  hot  atart  driving  cyde.  Emiaaiana 
■re  collected  from  each  cyde  in  a  aeper»le  endoeed 
coltectk»  medium  known  aa  an  aniaaioa  bag.  FTP 
emiaaiooa  are  baaed  on  a  tveighted  average  of 
emlaaiona  bom  aM  three  emiaaion  bag*. 


<L  The  10  pcreant  exlia  loading 
reqidreBent  fivvehklee  with  air 
oonditianing  was  deleted. 

e.  The  allowBBce  of  heater  and 
defiroster  usage  during  the  emissi<ms  test 
(in  any  comraiati«i}  was  added. 

f.  The  qiedftcatkn  that  die  test  ceD 
temperature  be  measured  at  the  intake 
of  the  fixed  speed  cooling  fan  was 
added. 

g.  The  temperature  ranges  and 
tolerances  were  modified. 

2.  Vehide  SoiA 

a.  An  alternative  method  was 
specified  for  cooling  the  vehide  to  the 
nominal  test  temperatnre  before  the  test 
which  induded  a  forced-cooldown. 

b.  Temperatnre  tolerances  were 
modified  for  the  standard  soak 
procedure. 

3.  Emissions  Test 

a.  The  fod  fill  and  heat  boiki  prior  to 
the  emissions  test  were  deleted. 

b.  The  time  between  the  dynamometer 
warm-up  and  the  start  of  the  emissions 
test  was  shortened. 

c.  A  requirement  was  added  that,  if  a 
vehide  stabiliBged  at  20  *F  was  brought 
throng  a  wann  area  prior  to  the 
emissions  test  the  vehide  must  be 
restabilized  at  20  *F  in  die  test  cdl  prior 
to  the  start  of  the  test 

d.  The  reqipirement  that  tire  pressure 
be  measured  at  the  nominal  test 
temperature  was  deleted. 

e.  The  10  percent  extra  kiading 
requirement  for  vehides  with  air 
conditioning  was  deleted. 

f.  The  allowance  of  heater  and- 
defroster  usage  during  the  emissions  test 
(in  anv  ciHnbJnation)  was  added. 

g.  Tne  spedfication  that  the  test  cell 
temperature  be  measured  at  the  intake 
of  the  fixed  speed  cooling  fan  was 
added. 

h.  The  temperature  ranges  and 
tolerances  were  modified. 

i.  Humidity  limits  were  deleted. 

j.  The  requirement  to  couple  the  rolls 
on  twin-roll  dynamometers  was  added. 
.    The  test  conditions  spedfied  in  the 
pr(^osed  regulations  pertain  to  a 
nominal  20  *P  test  For  teste  omducted 
at  other  test  temperatures  (see  section 
IV.C).  EPA  is  proposing  to  adopt  similar 
temperature  tolerances  aroimd  the 
alternative  nominal  test  temperature. 

EPA  is  sofidting  additional  commente 
and  isJormatitxi  on  several  cold 
temperature  test  procedures  issues. 
These' are:  '     , 

(1)  Dyamometer  warmup.  The  tiPttiA 
spedfies  a  5-40  minute  period  between 
the  dyanraometor  warmi^)  and  die 
beginning  of  the  test  as  approjprlate  to 
ensure  the  dyoemometer  remaioa  warm, 
but  limited  oete  indicates  diat  wanning 


die  djrnamoiBeter  befne  dw  test  may 
not  have  a  significant  efliect  on 
dynamometer  firictional  horsepower, 
which  in  torn  may  not  signiflcaady 
effed  vehide  emteskms."  Commente 
are  solidted  on  the  need  for 
dynamometer  wamnqi. 

(2)  Fuel  temperature.  The  NFRM 
proposes  that  the  fuel  in  the  vehide 
must  be  at  the  nominal  test  temperatnre 
±10  T  before  the  start  of  the  prep  to 
account  for  the  potential  effed  of  fuel 
property  changes  with  temperature. 
Commente  are  solidted  as  to  whethv 
the  benefits  of  stttagent  fbd  tesqwratore 
specifications  justify  die  Ukdy  hi^er 
costo. 

{2]Fuel^tecificatk)ns.Wh.i»    -- - 
concerned  about  die  effect  fad      * 
properties  sudi  as  RVP  mey-bave  on 
cold  temperatnre  CO  amissiaa  test 
resulte.  Tharefose,  die  Agency  is 
proposing  that  vehides  be  capable  of 
comi^ying  with  the  cdd  temperature 
standcffd  wdieD  tested  using  foei 
determined  by  the  Adndnistrator  to  be 
reasonably  representative  of  regular 
unleaded  gasobne  withoot  oxygenates 
sold  during  winter  months,  as 
characterized  by  nationwida  fad 
surveys  sudi  as  those  conducted  by  the 
Motor  Vehide  Manufacturen 
Association  and  the  National  Institate 
for  Petrdenm  and  Energy  Research.  To 
facUitate  confirmatoay  testing.  EPA  will 
specify  a  specific  reference  fuel  which 
will  be  used  for  a  period  of  time.  Mw  to 
each  modd  year,  die  Administrator  will 
spedfy  the  fad  survey  which  will 
determine  the  fuel  used  for  confirmatory 
testing  and  will  also  specify  the  ranges 
of  acceptable  fuel  properties.  These 
specirications  would  be  used  for  all 
subsequent  compliance  testing  for  that 
model  year,  including  SEA  and  in-use 
conq)liance  testing.  An  alternative 
approach  for  specifying  the  foel  wodd 
be  to  specify,  when  this  proposed 
rulemddng  is  published  as  a  final  rule, 
the  survey  and  a  method  of  determining 
the  range  of  acceptable  fud  vdues  from 
the  yearly  surveys.  While  the  Agency 
wodd  prefer  to  specify  the  fuel  survey 
and  resulting  fuel  properties  each  year, 
commente  are  requested  about  the 
feasibiUfy  of  each  approach. 
Commentera  supporting  the  alternative 
approach  are  aUo  encouraged  to  submit 
recommendations  about  the  liest  fuel 
survey. 

EPA  recognizes  that  using  a  (Afferent 
fuel  for  cdd  tenqierature  testfaig  than  for 
warm  temperature  testing  will  Ukely 
place  some  extra  burden  on  both 
manufacturers  and  EPA.  Abo.  some    '  < 


faiftxmatkm  avaikble  to  EPA  " 
that  die  fod  eaed  for  standard  FTP 
testing  may  result  In  s  repiesentative 
eydaaHon  of  cold  CO  anrfsshm 
performance.  The  Agem7  would 
consider  asing  die  foel  specified  for 
standard  FTP  testing  if  condndvc 
informatioa  were  sdmitted 
demonstrating  that  die  use  of  the 
standard  FTP  fiid  did  not  affect  cold 
tenmerature  CO  emissions 

As  noted  fai  Section  IV.a.  ebove.  EPA 
is  considering  optioas  for  assaring 
emiaaion  redacttoos  at  tenfierataree 
betwreen  die  nomind  20  *F  and  75  T  test 
conditiaRs.  The  appropriate  test  fod 
across  this  range  cl  test  temperftmes  Is 
an  issne.  If  EP A  adopto  a  wintir 
spedfication  test  fod  for  20  T  testing. 
EPA  is  proposing  this  fod  be  used  for  all 
emission  teste  ooodocted  at  test 
temperatures  op  to  60  *F.  For  60  T  end 
higher  test  temperatures,  the  standard 
FTP  test  fod  would  be  used.  EPA 
requests  comment  on  the 
appropriateness  of  limiting  winter  pads 
test  fi^  to  this  discrete  temperature 
range. 

(4)  Aood  Aood  Anrer.  As  pari  of  flw 
standard  FTP.  the  dynamometer  is 
adjusted  to  simulate  the  roed  load 
power  reqoiremante  of  the  test  vehide. 
This  road  kwd  power  is  normdfy 
determined  by  evaloating  a  vdride's 
design  using  a  road  coastdown 
procedure  conducted  at  warm 
tempeiataies."  Of  concern  te  die 
potentid  unrepresentativeness  of  s  base 
road  load  power  value  for  simulating 
cold  ambint  cmisdon  teste  coodocted 
at  test  temperatures  up  to  50  T.  Usifig 
the  current  guidance  for  determining 
dynamometer  power  adjustment  (QMS 
AdvlMiry  Circular  Number  55C),  EPA 
estimates  the  impad  of  the  greater  air 
densify  alone  to  resdtin  a  decrease  in 
the  tai^get  coastdown  time  of 
sppro^dmatdy  S  percent  compared  to 
the  vdue  used  for  setting  the 
dynammneter  power  absbrtier  at  die 
standard  ETP  temperature  conditions  of 
68  *F  to  86  T.  An  appropriate  cold 
temperature  dynamometer  load 
adjustment  codd  be  determined  by 
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toasdng  e^vehide  dcMvii  en  the  roatt 
under  cold  temperature  conditootjte^ . 
approximately  80  '¥).  However.  EPA 
leosgnliea  ttM  difflcuhy  in  coDdoctin^ 
repeatable  coastdown  tests  at  nidi  a. 
cold  temperat^n  and  expects  that  such 
testing  would  be  quite  expensive.  As  an 
alternative.  EPA  is  considertog  using  a 
standardized  adjustment  faqtor,  sudh  as 
a  10  percent  deoease  in  target 
coastdown  tiae.  to  coinpensate  for  the 
effect  of  colfler  ambient  conditions  on 
vehide  power  requirements.  EPA 
requests  comments  on  the  basic  issue  of 
the  effects  of  colder  embient  conditions 
on  toad4oad  power  requirements  and 
the  Medio  compensate  for  diose  effects 
wten  measuring  oold  temperature  CO 
perfbnnanee.  Additional^,  should  sodi 
eompensathm  be  deemed  appropriate. 
EPA  requests  comments  on  whicfa 
mettiod  is  best  to  use:  Cold  ambient     :  ~. 
vehide  coastdown  or  a  tempwatiue 
correction  bctor  such  as  10  percent 
subetracted  from  the  warn  ambient.    . 
coastdown  time.     . . ,  , 

[51  EngUte  CompofbitMt  Cooling. 
Diuiiag  standard  FTP  testing,  a  single 
speed  fan  is  directed  at.the  ei^gine 
compartment  and  the  hood  is  raised  to   ., 
prevent  over  temperature  operation  and 
to  proeoote  engine  cooling  more 
rqiresentative  of  in-use  (^}erations.  EPA 
Is  proposing  to  continue  Ais  practice  for 
the  cold  temperature  test  procedure. 
However,  some  commenters  to  our  draft 
recommended  cold  tismperature  test'  ' 
procedure  asked  that  the  Agency 
consider  the  alteraative  of  using  a 
variaUe  speed  fan  and  cendueting  the 
test  with  die  luDod  down,  wUdi  they 
believed  was  more  representative  of 
actual-iiHise  operatlcm.  The  Agency 
requests  comments  on  these  altematives- 
and  auy  choose  to  adopt  them  in  the 
final  rele  if  it  condudes  that  such 
revisions  to  the  test  procedure  are  - . 
administratively  and  teehnicaUf   ■     .    , 
appropriate.  '  n -  ■   ■■'.  ■< 

[%yTBnq)erature  Tohrances.  Ab    ■  ■ 
indoded  in  the  draft  regulations 
accompanying  this  notice,  EPA  is 
propo^ag  to  adopt  the  same  test 
temperatoie  toleraoces  fbrihe  vehide 
prep  phase  of  the  cold  temperature  FTP 
as  required  diving  the  actual  exhaust 
emission  test  However,  EPA  wndd^ 
consider  relaxing  the  teiiy)era|iire  .  \  -  ' 
tolerances  during  vehide  jxep  tf,  ill 
doing  so,  die  cost  of  the' total  tesf 
sequence  would  be  appredabty  less  and 
if  tlie  Agency  can  determine  that  mi   - 
adverseinqwct  on  emission  tert  ■  -'  y  *  - 
measurement  is  likely  to  result 
Cemments  on  this  issue  are  requested. 

EPA  is  also  considering  additional 
dynamometer  or  cold  room    ■    -  u-:> 
qiedfications  to  reduce  test  variability 


and  fafiprttve  lab  coirelation.  These' 
qiecifications  would  indude  requiring 
the  use  of  a  rigid  horixontal  force  to 
restrain  the  vehide  and  coupled 
^namometer  rolls  if  a  dual  roll 
^mamometer  is  used.  Additional 
imormatibn  on  these  issues  can  be 
found  in  diapter  IV  of  the  regulatory 
si;^port  document  The  Agency  sotidts 
comments  on  the  relative  benefits  of 
these  laboratiny  procedural  changes 
and  the  desirability  of  implementing 
than. 

V.  Envfrooinental  Benefits    ^ 

Ai  In-UsaCO  Reducttona 

The  Agency  believes  tfiat  these 
standards  should  reduce  CO  emissisons 
from  mobile  sources  an  additional  20-29 
percent  at  20  T  omnpared  to  die 
expected  benefits  of  the  existing 
FKfVCP.  The  expected  ad(Btional  bfmefit 
at  40'*Pis  estimated  to  be  17-23  percent 
These  reductions,  averaged  over  the 
nationwide  distribution  of  VMT  by 
temperature,  can  amount  to  annud 
reductions  (^2.6-3.1  million  tons  by  the 
year  2000  and  5.8-7.7  million  tons  after 
complete  fleet  turnover. 

These  emissions  reductions  are 
expected  to  result  in  improved  air 
quality.  An  analysis  of  die  ambient  CO 
concentrations  for  the  12  dties  modeled 
using  area  specific  air  quality  modeling 
inputs  showed  an  11-18  percent 
reduction  in  expected  second->bighest  8- 
hour  ambient  CX)  concentrations  in  2010. 
These  are  significant  reductions  that 
have  the  potential  to  bring  additional 
areas  into  attainment  by  ofbetting  the 
increase  in  VMT. 

A  Creembouse  Gas  Reductions 

The  cold  temperature  CO  emission 
reduction  would  also  have  an  overall 
beneficial  effed  on  greenhouse  gases. 
Fuel  economy  reduction  due  to 
decreases  in  cold  start  fuel  consumption 
and  conversion  to  MPl  are  expeded  to 
yield  corresponding  reductions  in 
carbon  dioidde  (COt)  emissions. 
Partially  offsetting  these  reductions  is 
an  increase  in  COi  due  to  increased 
oxidation  of  CO.  (CO*  is  tii^end  product 
in  die  oxidation  of  CO.)  While  die 
overall  reduction  in  COt  emissions  is 
not  laige,  the  rule  is  expected  to  have  a 
directionally  beneficially  eflbd  on  COi 
■  emissions. 

This  nde  is  also  expected  to  have  a 
Significant  Imj^ad  on  overall  motor 
vehide  CO  emissions.  CO  has  been 
shown  to  Imve  a  negative  impact  on  the 
deoompositien  of  methane,  another 
greenhouse  gas.  Thus,  decreases  in  CO 
emissions  should  benefit  methane .  ,. . . 
deeompositien.  While  the  effed  oit ' ;, 
global  wanning  of  decreased  CO  - 


emiuionsls  ejqieded  tob^  relatively   - 
small  it  may  not  be  insig^cant  EPA 
requests  comment  oil  the  ri^JEigoitude  aiid 
importance  of  this  potential  benefit  fi-om 
this  proposed  regulation. 

C.  Effacton  Hydrocarbon  Eaiiasions 

The  reductions  in  fuel  enrichment  and 
increased  oxidation  dtiriiig  cold  starts 
will  also  cause  substantial  reductions  in~ 
exhaust  hydrocarbon  (HC)  emissions  at 
cold  temperatures.  However,  most  of 
these  reductions  will  occur  at 
temperatures  below  those  where  ozone 
exceedances  typically  occur.  EPA  has 
not  quantified  the  exhaust  HC 
reductions  assodated  with  diis  rule 
because  of  the  less  understood  benefit 
of  reducing  HC  emissions  at  odder 
temperatures.  However,  the  rule  will 
have  a  beneficial  effect  on  ozone. 

This  rule  is  not  anticipated  to  have 
any  effect  on  evaporative  HC  emission. 

D.  Effect  on  Emissions  of  Oxides  of 
Nitrogen  (NO  J 

This  proposed  rule  is  primarily^    -  ■ 
dinscted  at  reducing  CO  emissions 
during  cold  starts  at  cold  temperatures, 
when  fiid  mixtures  are  rich  and  engines 
are  cold.  NO,  emissions  are  primarily 
formed  under  conditions  of  high 
combustion  temperature  and/or  lean 
air/fiiel  ratios.  (While  diis  action  should 
reduce  cold  start  fuel  enrichment,  itwill 
not  eliminate  it)  Therefore,  this  rule  is 
not  expected  to  have  any  significant 
effed  on  NO.  emissions. 

R  Effect  on  Vehicle  Deterioration 

This  proposed  rule  is  not  antidpated 
to  significantiy  affed  the  operation  of 
the  vehicle  after  it  reaches  normal 
operating  temperatures.  Therefore,  any 
effect  on  the  deterioration  of  the 
emission  control  system  would<be  *•'.  ■- 
caused  only  by  changes  in  cold  start 
calibration  strategies  or  by  changes  in 
hardware  prompted  by  the  standards. 

The  potential  does  exist  for  higher 
catalyst  temperatures  due  to  increased 
air  injection  during  cold  start  fud 
enrichment,  ff  air  injection  calibrations 
are  improperly  determined,  the  reaction 
of  the  extra  oxygen  injected  in  the 
exhaust  with  the  excess  unbumed  fuel ' 
could  cause  temperatures  high  enou^  tu 
permanently  damage  the  catalyst 
However,  there  are  several  factors 
which-should  prevent  damage  to  die 
catalyst  due  to  high  exhaust 
temperature.  The  cold  CO  reduction      ' 
strategies  used  to  comply  with  tUs  nde 
wiU  cause  reductions  in  fuel  enrichment 
during  cdd  starts,  reduebig  the  amoottt 
of  fiiel  available  to  be  burMd  in  the 
catalyst  during  the  first  few  minutes   .  . 
after  cold  startup.  Also,  recent 


improvements  in  catalyst  formation 
have  made  catalysts  more  resistant  to 
thermal  degradation.''  Based  on  $PA's 
testing,  manufaclurers  may  adopt 
strategies  with  earlier  use  of 
supplemental  air  without  risk  of  catalyst 
overheating.  Should  a  manufacturer 
desire  a  "fail-safe"  mechanism  to  cover 
untiisual  driving  modes,  an  available 
option  would  be  to  install  catalyst 
temperature  sensors  in  catalysts  to 
divert  air  injection,  should  the  catalyst 
begin  to  approach  potentially  damaging 
temperatures.  While  EPA  does  not 
envision  that  such  sensors  will  be 
required  to  meet  the  standards  for  any 
vehicle,  the  technology  is  readily 
available  and  may  be  simpler  to  use 
than  assessing  catalyst  temperatures 
under  every  possible  scenario  of 
ambient  temperature  and  driving 
conditions.  Filially,  in  mainy  oases, 
manufacturers  can  opt  to  avoid  the  use 
of  isdditional  air  injection  by  converting 
carbureted  orTBI  vehides  to  MIH.  . 

F.  Effect  on  68  'F-86  'F  Emissions 

This  proposed  rule  is  likely  to  have 
littie  effect  on  68  °F-86  °F  emissions. 
What  effectit  does  have  is  expected  to 
be  favorable,  due  to  conversion  of  some 
vehides  to  MR  and  possible  benefits, 
on  some  vehicles,  due  to  generally 
improved  adaptive  memory  and 
feedback  con^l  strategies  (such  as  use 
of  heated  oxygen  sensors). 

VL  Ecooomic  Impacts 

>  Cost  estimates  are  broken  down  into 
five  separate  oosts:  Devdopment  costs, 
which  include  design  work, 
development  testing  costs,  and 
calibration  costs;  emission  control 
hardware  costs;  compliance 
demonstration  costs;  test  fadlity  costs; 
and  annuel  costs,  which  indude 
certification  testing  and  reporting  costs, 
testing  of  recalibrated  engine -families, 
and  testing  of  in-use  and  assembly  line 
vehicles.  Costs  are  presented  both  in 
terms  of  manufacturer  costs  and  the  cost 
to  the  consumer,  or  retail  price 
equivalent  (RPE). 

The  enforcement  options  chosen  are 
assumed  to  have  no  impact  on  hardware 
or  development  costs.  Cost  estimates  for 
compliance  demonstration  and  odd 
temperature  test  fadlities  are  presented 
separately  for  the  proposed  program  of 
certification  confirmations  and  the 
option  ol  full  certification  testing.  A 
complete  analysis  of  these  costs  can  be 
found  in  chapter  VI  of  the  regulatory 
support  document 

- — -—y^-"' 
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A.  Variable  Cost  ofE^iisajkm  Cpntrpl 
Hardware  t  * ..,../ 

EPA  analyzed  die  2p  *F  CO  emission 
performance  of  current  technology 
vehicles  and  has  assessed  the  impact  of 
cold  start  fuel  and  air  injection 
recalibration  strategies  on  cold  start  CO 
emissions.  These  analyses  indicate  that 
65-70  percent  of  the  LDV  fleet  should  be 
able  to  comply  with  the  proposed  rule 
with  recalibration  of  existing  hardware, 
assuming  that  all  vehicles  use  heated 
oxygen  sensors.  Approximately  15 
percent  of  the  LDV  fleet  could  require 
the  addition  of  pulse  air  injection.  The 
remainder  of  the  LOV  fleet, 
approximately  15-20  percent  would 
likely  require  the  addition  of  air  pumps 
or  Mn  (but  not  both)  to  achieve  the 
standards.  EPA  believes  that  MPI  offers 
many  advantages  in  terms  of  reduced 
fuel  consumption,  better  driveability  and 
performance,  and  improved  vehicle 
deterioration  that  would  make  it  more 
desirable  than  using  air  pumps. 
However,  MPI  is  significantiy  more 
costiy  to  the  manufacturer  than  air 
pumps.  Since  EPA  cannot  confideiitiy 
predict  which  option  manufacturers  are 
more  likely  to  pursue,  hardware  costs 
(and  fuel  economy  benefits)  have  been 
calculated  for  two  different  scenarios. 
Scenario  I  assumes  that  air  pUmps  are 
used  wherever  possible.  Scenario  D 
assumes  that  vehicles  convert  to  MPI 
where  needed.  The  tota]  estimated 
hardware  posts  under  each  scenario, 
amortized  over  the  entire  fleet  are: 


Manufacturer  Variable  Costs 

SosnanoH 

LOV__ 
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•8.96 
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31.M 

sie.ea 

30.26 
43.03 

Another  possible  cost  could  be 
catalyst  temperature  sensors.  As 
discussed  in  section  V.A.5.,  above,  EPA 
does  not  anticipate  that  such  sensors 
would  be  required  to  meet  the  standard. 
However,  some  manufacturers  could 
elect  to  include  them  on  some  lai^e 
engines  with  air  pumps  as  insurance 
against  catalyst  deterioration  under  all 
possible  hi-use  driving  conditions.   ' 
Assuming  that  25  percent  of  laij^  ' 
engines  (about  2-3  percent  of  the  fleet) 
use  catalyst  temperature  sensors,  the 
incremental  costs,  amortized  over  the 
entire  fleet,  are  estimated  to  be$0.3Q  per 
LDV  and  $1.34  per  LDT2  (IDTls  are  not 
projected  to  iodu(fe  l^ige  Q-fylu^d^r.       . 
engines.)   ~:' '  :  '.,'^^\,^...^-  .V.; 


B.  One-Time  Fixed  Costa^ 

1.  Development  Costs   "•<•■•*• 

Since  the  proposed  standards  are' not 
expeded  to  require  any  new  techndogy. 
it  is  reasonable  to  expect  that  there 
would  be  littie  or  no  need  for  technology 
research.  It  is  expected  that  some 
vehides  will  have  to  be  redesigned  to 
incorporate  more  advanced  fuel  control 
systems,  air  injection,  or  a  combination 
of  the  two.  Associated  with  any  new 
design  would  be  vehicle  testing  to  prove 
the  mechanical  integrity  and  emission 
durability  of  the  redesigned  system.  It  is 
also  expected  that  all  engine  families 
wodd  undergo  partial  recalibration  of 
the  engine  control  systems.  Grouping 
these  costs  together  and  amortizing 
them  at  10  percent  annud  interest  over 
an  assumed  5-year  engine  family  life 
readts  in  an  estimated  cost  to  the 
manufacturer  for  development  of: 
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2.  Test  FadUty  Costs 

These  are  the  costs  for  construction 
and/or  expansion  of  cold  temperature 
test  fadlities.  Some  manufacturers 
already  have  test  facilities  capable  of 
conducting  the  proposed  cold 
temperature  test  procedures.  The 
additiond  facility  costs  for  each 
enforcement  option,  amortized  over  10 
years,  are  estimated  to  be: 
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The  facility  costs  are  higher  for  die 
optional  full-testing  program  because 
this  option  wodd  require  more  test  and 
vehide  soak  capacity  for  conducting 
more  extensive  certification  testing. 

3.  Compliance  Demonstration  Costs  to 
Manufacturere 

The  estimated  costs  for  compliance 
demonstration  with  the  proposed 
standards  (i.e.,  initial  certification 
testing  and  durabiUty  vehicle  mileage 
accumulation)  are: 
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These  ootis  tedodt  anmai 
certification  teeting  and  reporting, 
teatkig  of  ncatflxrated  ea^ne  feniUes 
and  SEA'testing.  Only  tte  costs  for 
certification  taeting  and  reporting  wifl 
vary  by  enforcement  option  with  the 
(^tion  for  fott  certification  testing 
requiring  more  extensive  testing  and 
reporting  and.  consequently,  higher 
costs. 

Groopiitg  diese  costs  together  and 
amorttzing  than  over  the  fleet  results  in 
the  cost  estimates  shown  below: 
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D.  Retail  Prioe  Equhrahat 

The  retail  price  equivalent  (RFE)  is  the 
estimated  retail  price  increase  that  will 
be  charged  to  purchasers  of  new  motor 
vehicies.  Details  on  hoWi  RFE  is 
calcolatad  can  be  found  in  chapter  VI  of 
the  RSD.  The  estimated  RPE  increases 
due  to  the  prtqiosed  nde  are: . 
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E.  Operating  Cost* 

Any  impact  of  the  proposed  rule  en  1/ 
M  programs  and  consmoer  raaintenaace 
cost  is  likely  to  be  minor.  Some  changes, 
suck  %M  conversion  to  MPI  or  use  of 
heated  oxygen  sensos.  may  reduce 
maintenance  eeets  while  others,  such  as 
the  addition  of  air  injectian,  may 
increase  maintemmoe  costs,  leaving  the 
net  reMdt  ambigiioas.  However, 
consumers  xsan  expect  to  realize  a  fuel 
economy  benefit  from  the  proposed  rule. 

Overall  diacouated  aatioanvide  biel 
consumption  savings  lor  LOVs  of  $14.15 
per  vehicle  were  calculated  for  Scenario 
I  (air  pump  strategies)  and  $27.56  for 
Scenario  0  (MM  strategies).  Similar 
calculations  for  LDTls  yielded 
discounted  lifetime  fiiel  savings  of  $12jeo 
and  $82.45  per  vehicle  under  Scenarios  I 
and  n.  respectively.  UTTZs  would 
achieve  discotrated  lifetime  fuel  savings 
of  $5741  and  $78.54  per  vehicle  under 
Scenarios  I  and  II.  respectively.  The 
methodology  used  to  calculate  these  fuel 
consumptions  reductions  is  contained  in 
chapter  VI  of  the  RSD. 

The  estimated  total  cost  increases  of 
the  proposed  rule  to  consumers, 
indludbig  fiiel  economy  benefits,  are: 
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F.  Coet  to  the  Government 

EPA  will  need  to  improve  its  cold  test 
facilities  as  a  result  of  this  rule. 
Amortizing  die  estimated  $1.5  million  to 
upgrade  the  Agency's  cold  testing 
facilities  over  10  years  at  10  percent 
interest  yields  an  annual  facility  cost 
increase  of  about  $245^000. ^d^tional 
costs  woidd  abo  beincuned  to  ccwdoct 
certification  confirmation,  SEA,  and  in- 
use  enforcement  testing  and  to  reviaw 


certifioatos  oCconiarmity  and  oi>ar»ee 
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VD.  CJesrtgactfvensss 

A  Cost  pa-  Ton  CO  Emiaakm  Jtedactd 
Without  Fad  Economy  Benefit 

The  costs  per  toh  of  CO  emissions     ' 
reduced,  without  considering  the  fuel  - 
economy  benefit,  are  showm  bdow.  Tlie 
low  and  kig^  figures  are  based  on  the 
different  strategies  diet  may  be  adopted 
by  th%  manufacturers  to  comply  with  the 
proposed  rule.  For  example, 
improvements  in  closed-loop  fiiel 
control  would  lead  t&  proportionately 
lower  CO  emissions  over  a  wide  range 
of  vehicle  conditions  and  operation. 
Such  strategies  would  yield  lelativdy 
higher  emissions  rednt^iaa  benefits  and 
relatively  lower  costs  per  Ion.  A  strategy 
emphasizing  reductions  in  cold-start  fuel 
enrichment,  for  example,  would  produce 
loww  overell  in-use  CO  emissions 
benefits.  Additional  infonaatian  on  cost 
efiiectiveness  may  be  found  in  the 
regulatory  sapport  document,  chapter  ■ .. 

vn. 
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B.  Cost  per  Ton  CO  Emissions  Reduced 
With  Fuel  Economy  Benefit 

When  the  fud  economy  benefit  is 
taken  into  account,  the  net  consumer 
cost  per  too  GO  reduced  wouU  be: 
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vm.  PuUk  Pmtfe^lioa 

A.  Comments  and  the  Public  Docket 

EPA  welcomes  commrats  on  any 
aspect  of  this  proposed  ndenaking. 
Consnnters  are  especially  enoooniged 
to  provide  suggestions  for  modifieatfon 
of  any  aspects  of  the  ptopoaal  diat  they 
find  objectionable.  AU  comments  should 
be  directed  to  the  Air  Docket.  Dockei. 
No.  A-«»-01  (see  "Addvaeaes"  above). 

Commenter*  desirtag  to  submit  ■..■■,' t*'-.  -> 
proprietary  infoimation  for.  ...   <v..  \ 
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consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  die  greatest  possible  extent  and  label 
it  as  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  die  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket  If 
a  commenter  wants  EPA  to  base  the 
final  rule  in  pert  on  a  submission 
labeled  as  confidential  business 
information,  then  a  nonconfidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  pari  2.  If 
no  claim  of  confidentiahty  accompanies 
the  submission  when  it  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
commenter. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  "DATES")  should,  if 
possible,  notify  the  contact  person  listed 
above  of  such  intent  at  least  seven  days 
prior  to  the  opening  day  of  the  hearing. 
The  contact  person  should  also  be  given 
an  estimate  at  the  time  required  for  the 
presentation  of  the  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  Testimony  will  be  scheduled 
on  a  first  come,  first  serve  basis.  A  sign- 
up sheet  also  will  be  available  at  the 
registration  table  the  morning  of  the 
.hearing  for  scheduling  testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In  addition, 
EPA  would  find  it  helpfiil  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 
hearing  date,  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  above. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket  Docket  No.  A-69-01  (see 
"ADDRESSES"). 

Mr.  Richard  D.  Wilson,  Director  of  the 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  die 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 


transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding. 

C.  Administrative  Designation  and 
Regulatory  Analysis 

Under  the  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  (RIA)  be  prepared.  Since  EPA 
has  determined  that  this  regulation  is 
not  major,  an  RIA  has  not  been 
prepared. 

"Hiis  regulation  was  submitted  to  the 
Office  of  Memagement  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  0MB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 

D.  Reporting  and  Recordkeeping 
Requirements 

All  of  the  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  0MB 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  3501  et  seq.,  and  have 
been  assigned  0MB  Control  Number 
2060-0104.  The  information  collection 
provisions  relating  to  the  measurement 
and  reporting  of  cold  temperature 
emissions  have  been  submitted  for 
approval  to  OME  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatoiy 
Affairs  of  0MB  marked  Attention:  Desk 
Officer  for  EPA.  The  final  rulemaking 
package  will  respond  to  any  OMB  or 
public  comments. 

E.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA).  EPA  has  determined 
that  the  regulations  proposed  today  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  will  affect  only 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number 
of  small  entities.  Further,  small  motor 
vehicle  manufacturers  typically 
purchase  emission  control  components 
developed  by  larger  organizations.  As 
explained  etuiier  in  this  notice, 
technology  is  available  to  meet  the 
proposed  stendards,  so  small 


manufacturers  should  not  be  adversely 
affected.  Further,  since  all 
manufacturers  are  permitted  to  exempt 
a  minimum  of  10,000  units  until  die  1905 
MY,  the  smaller  manufacturers  will  have 
adequate  lead  time  to  employ  available 
technology. 

Therefore,  as  required  under  section 
605  of  die  Regulatory  Flexibility  Act  5 
U.S.C  601  et  seq.  I  certify  diat  diis 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

IX.Audiority 

Legal  Authority 

The  promulgation  of  these  standards 
is  authorized  by  section  202(a)  of  the 
Clean  Air  Act  42  U.S.C.  7521  (a),  which 
directs  the  Administrator  to  prescribe 
and  revise  standards  applicable  to  any 
class  or  classes  of  new  vehicles  or 
engines  which  in  his  judgment  cause  air 
poUution  and  may  reasonably  be 
expected  to  endanger  the  public  health. 
Revision  of  the  existing  standards  is 
needed  because  CO  emissions  finm 
vehicles  continue  to  contribute  to  the 
unacceptable  CO  air  quality,  and  the 
exceedance  of  NAAQS  level  for  CO  in 
many  urban  areas.  The  Agency  has 
previously  reduced  CO  levels,  as 
required  by  CAA  section  202(b)(1),  to  90 
percent  of  the  emissions  allowable  in 
model  year  1970  when  the  emissions  are 
determined  under  existing  test 
procedures  in  a  temperature  range  of  68 
•F-ee  'F.  40  CFR  86.081-8.  The  present 
proposal  under  CAA  section  202(a) 
would  further  reduce  CO  emissions,  as 
determined  at  a  temperature  of  20  *F,  to 
provide  added  protection  with  respect  to 
the  pubUc  health  concerns  posed  by  CO 
emissions. 

Under  CAA  202(a)(2),  any  regulations 
under  section  202(a)(1)  is  to  take  effect 
after  such  period  as  the  Administrator 
finds  "necessary  to  permit  the 
development  and  application  of  the 
requisite  technology  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period."  That  section  calls 
for  a  determination  that  the  technology 
needed  for  compliance  will  be  available 
when  the  standard  takes  effect.  In 
Natural  Resources  Defense  Council 
(NRDC)  V.  U.S.,  655  F.2d  318  (D.C.  Cir.). 
cert  denied  ASA  U.S.  1017  (1981)  die 
court  found  that  the  legislative  history 
indicates  that  Congress  intended  the 
Agency  to  project  future  advances  in 
pollution  control  capability,  and  it  was 
"expected  to  press  for  the  development 
and  application  of  improved  technology 
rather  dian  be  limited  by  that  which        ' 
existe."  655  F.2d  at  328,  citing  S.  Rep.  Na 
91-1196  91  Cong.,  2d  Sess.  24  (1970) 
reprinted  in  Legislative  History  424.  The 
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AgBDcy  must  be  able  to  provide  a 
reasoned  basis  for  believing  that  its 
projection  is  reliable,  and  it  aoust 
prwnde  a  "reasonable  basis  for  bebef 
that  a  new  technology  will  be  available 
and  economically  achievable."  655  F.2d 
at  328,  and  331.  The  time  period  for 
compliance  that  would  be  established 
by  the  regulation  has  been  established 
in  light  of  the  factors  relevant  under 
paragraph  (b),  as  discussed  elsewhere  in 
thisim>posaL 

List  of  Subjects  in  40  CFR  Part  88 

Administrative  practice  and 
procedure.  Air  pollution  control 
Gasoline.  Motor  vehides.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

Dsled:  Septsaber  11.  l«9a 

Admiimtmtor. 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  tide  40  of  the  Code 
off  Federal  Regulations  Is  proposed  to  be 
amended  as  follows: 

P  ART  86-^CONTROL  OF  AIR 
POLLUTION  FROM  NEW  MOTOR 
VEHICLES  AND  NEW  MOTOR  VEHICLE 
ENGMES:  CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202. 203.  206, 207.  208, 215. 
301(8).  Oean  Air  Act.  u  amended  (42  U.&C. 
7Sa.  7S22.  ^24. 752S.  7541.  7542. 7540. 7550, 
and  7a01(a)).  unlcM  otherwise  noted. 

2.  A  new  section  86.093-8  is  added  to 
read  as  follows: 


ftSuOOS-S   Emission  saMdards  for  IMS 
OMdai  year  flgiitsluty  tnwks. 

(a)  to  (g)  [Reserved] 
(h)(lMi)  Cold  temperature  CO 
emttsions  measured  and  cahnilated  in 
accordance  with  subpart  C  shall  not 
exceed: 

(A)  For  gasoline-fueled  lig^t-duty 
trucks  with  a  loaded  vehicle  weight  of 
3750  lbs.  and  less,  tZJO  grams  per 
vehicle  mile. 

(B)  For  gasoline-fueled  li^t-duty 
trucks  witti  a  loaded  vehicle  wei{^t 
greater  than  3,750  lbs.,  15.0  grams  per 
vehicle  mile. 

(ii)  The  standards  in  paragraph 
(h)(l)(i)  of  Uiis  section  apply  at  both  low 
and  hi^  altitude. 

(2)  A  manufocturer  may  elect,  by 
entire  engine  families,  to  exempt 
vehides  from  die  standard  in  paragraph 
(h)(1)  of  this  section.  The  total  number 
of  vdiides  exempted  from  the  standards 
in  paragraph  (h)(1)  and  in  i  86.083-8 
(j)(l)  shall  not  exceed  the  greater  of: 

(i)  60%  of  the  manufacturers  combined 
production  of  light-duty  vehicles  and 
light-duty  tracks  with  a  gross  vehide 
wei^t  rating  of  less  than  6,001  lbs.,  or 

(ii)  9,999  units 

(3)  Vehides  with  a  gross  vehicle 
we^t  rating  greater  than  6,000  lbs.  are 
exempt  from  tihe  standards  in  paragraph 
(jHl)  of  this  section. 

4.  A  new  {  86.093-16  is  added  to  read 
as  follows: 


stuw»-i« 


itum^   Esrisaien  standards  for  IMS 
modal  year  iQlrt-duty  veMdss. 

(a)  to  (i)  [Reserved] 

(jXl)  For  gasoline-foded  lig}it-duty 
vehicles,  cold  temperatrae  carbon 
monoxide  exhaust  emissions  shall  not 
exceed  10.0  grams  per  vehicle  mile  as 
measured  and  calcidated  under  the 
provisions  set  forth  in  subpart  C;  tfiis 
standard  applies  at  both  low  and  hi^ 
altitnde. 

(2)  A  manufiBcturer  may  elect,  by 
entire  engine  families,  to  exempt 
vehides  fnm  the  standard  in  paragraph 
(jKl)  of  this  section.  The  total  number  of 
vehitjes  exempted  from  the  standards  in 
paragraph  (j)(l)  and  %  86.093-9  (h)(1) 
shall  not  exceed  the  greater  of: 

(i)  60%  of  the  manufacturers  combined 
prothiction  of  light-doty  vehicles  and 
li^t-iluty  trades  with  a  gross  vehide 
welf^t  rating  of  less  than  8,001  lbs.,  or 

(ii)9jN9uniU 

3.  A  new  i  8eiXKM»  is  added  to  read 
asfoflows:-  '  -,  '-^  .-■-.-■■ 


(a)  For  the  spedfic  combination  of 
vehide  startup  temperature  between  25 
*F  and  88  *F  and  FTP  operating  modes, 
vehides  shall  not  have  CO  emissions 
levels  greater  than  the  levels  determined 
by  a  linear  interpolation  of  the  cold  CO 
standard  at  25  *F  and  the  CO  standard 
applicable  at  68  T.  The  temperature 
used  for  calculating  the  interpolated  CO 
comparison  value  will  be  the  vehicle 
bulk  oil  temperature  at  the  start  of  the 
test. 

5.  A  new  {  88.093-21  is  added  to  read 
as  follows: 

SMi»S-21    i>pp8caMenfOfCSrtM»caaon. 

(a)  to  (f)  [Reserved] 

(g)  The  manufodnrer  shall  identify 
those  families  whkfa  will  be  exempt 
from  compUanoe  with  cold  temperature 
carbon  monoxide  standards. 

&  A  new  S  88j0a3-M  is  added  to  read 
asfoUowK 


S  MAM-M  Taet  vehicles  and  i 
(a)  [Reserved] 

mtm  tn  mtm  (Reserved] 
(xi)  For  cold  teaveretore  CO  exhaust 
emission  oemplianoe  for  each  en^ne 
family,  the  AdiaiiHStrator  wifl  sdect  tar 


testing  the  vehicle  expected  to  emit  the 
highest  emissions  from  the  vehides 
selected  in  accordance  with  §  86.083-24 
(b)(1)  (i),  (ii).  (iii),  and  (iv)  of  diis  section. 
This  i^de  shall  be  tested  by  the 
manufacturer  in  acocmlance  with  the 
test  procedures  in  subpart  C  or  with 
alternative  procedures  requested  by  the 
manufacturer  and  approved  in  advance 
by  the  Administrator. 

7.  A  new  f  88.093-35  is  added  to  read 
as  follows: 


SWMS-^ 

(a)(l)(i)  to  (aXlMiiiMH)  [Reserved] 

(1)  If  applicable,  a  statement  that  the 
vdiicle  is  exempt  from  cold  temperature 
carbon  monoxide  standards. 

(aH2)(i)  to  (a)(2)(ui)(K)  [Reserved] 
(L)  If  applicable,  a  statement  that  die 

vehide  is  exempt  from  cold  temperature 

carbon  monoxide  standards. 
(a)(3)  to  (g)  [Reserved] 

8.  A  new  i  86i)94-8  is  added  to  read 
as  follows: 

$86,094-6    Emission standMd8tor1M4 
model  year  Hght-duty  vehicles. 

(a)  to  (i)  [Reserved] 

(j)(l)  For  gasoline-fueled  lig^t-duty 
vehicles,  cold  temperature  carbon 
monoxide  exhaust  emissions  shall  not 
exceed  lOJO  grams  per  vehide  mUe  as 
measured  and  calculated  under  the 
provisions  set  forth  in  subpart  C;  this 
standard  applies  at  both  low  and  high 
altitude. 

(2)  A  manufacturer  may  elect,  by 
entire  engine  families,  to  exempt 
vehides  from  the  standard  in  paragraph 
(j)(l)  of  diis  section.  The  total  number  of 
vehicles  exempted  from  the  standards  in 
paragraph  (3)(1)  and  in  i  86.a94-9(h)(l) 
shall  not  exceed  die  greater  of: 

(i)  20%  of  the  manufacturers  combined 
production  of  light-duty  vehides  and 
light-duty  trades  with  a  gross  vehicle 
weight  rating  of  less  than  6001  lbs.,  or 

(ii)  9.999  imits. 

9.  A  new  S  66i)04-0  is  added  to  read 
as  foUows: 


§86.08^4   EmiaSton 


for  1994 


(a)  to  (g)  [Reserved] 

(h)(l)ri)  Cold  temperahue  CO 
emisstons  measured  and  calculated  in 
accordance  with  subpart  C  shall  not 
exceed: 

(A)  For  gasoline-frieled  li^t-duty 
tracks  widi  a  loaded  vehicle  weight  of 
37S0  lbs.  and  less.  12J}^grams  per 
vehide  mile. 

(B)  For  gasottne-faetod  Ughtninty 
trucks  with  a  loaded  vehide  iveight 
greater  than  8.780  ibe..  1&0  grams  par 
vehide  ndle. 


(ii)  The  standards  in  paragraph 
(hNl)(i)  of  ddi  section  ^iply  at  bodi  low 
and  hi^  altitude. 

(2)  A  manufacturer  may  elect  by 
entire  engine  families,  to  exempt 
vehides  from  the  standard  in  paragraph 
(h)(1)  of  this  section.  The  total  nund>er 
of  vehides  exempted  from  the  standards 
in  paragraph  Oi)(ll  and  in  i  86.094-8 
0)(1)  slmll  not  exceed  the  greater  of: 

(i)  20%  of  the  mantifocturers  combined 
production  of  light-duty  vehicles  and 
li^t-doty  tnKdts  with  a  gross  vehicle 
weight  rating  of  less  than  8001  lbs.,  or 

(ii)  9,999  tmlts. 

(3)  VeUdefl  with  a  gross  vehide 
weight  rating  greater  than  6,000  lbs  are 
exenqrt  from  be  standards  in  paragraph 
(h)(1)  of  this  section. 

10.  A  new  {  86.09S-8  is  added  to  read 
as  follows:  11 

SMJ)9S-8   Dalsslen tandardefer IMS 
and  later  modal  year  I9M  duly  vaiilcise. 

(a)  to  (i)  [Reserved] 

(j)(l)  For  gpsoline-foeled  light-duty 
vdiicles,  cold  temperature  carbon 
monoxide  exhaust  «nissions  shall  not 
exceed  iOJO  grams  per  vehide  mile  as 
measured  and  calcidated  under  the 
provisions  set  fordi  in  subpart  C;  dxis 
standard  applies  at  both  low  and  hi^ 
altitude. 

(2)  [Reserved] 

11.  A  new  $  8&085-9  is  added  to  read 
as  follows:  1 1 

S86JM6-9   EoilssionslandardaforlSM 
and  later  model  year  NgM-duty  tnicka. 

(a)  to  (g)  [Reserved] 
(hMl)(i)  Cold  temperature  CO 
emissions  measured  and  calculated  in 
accordance  with  sul^>art  C  shall  not 
.exeed: 

(A)  For  gaadine  fueled  light-duty 
trada  with  a  loaded  vehicle  weight  of 
3.750  lbs.  and  less,  12jO  grams  per 
vehide  mile. 

(B)  For  gasoUne-fiieled  U^iiduty 
trucks  with  a  loaded  vehide  weight 

.  greater  than  SJ50  lbs.  15.0  grams  per 
vehide  mil& 

(ii)  The  standards  in  paragraph 
(h)(l)(k)  of  this  section  apply  at  both  low 
and  high  altitude. 

(2)  [Reserved] 

(3)  [Reserved] 

12.  A  new  sul^Mrt  C  is  added  to  read 
as  follows: 

for  ISM 


GsnSMi 
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88.204  SecUm  numbering:  conSbocttssk.:. 
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86.205    Introduction;  structure  of  subpart 

86.208-89   DQuipRient  retfnfBu:  overview. 

86.207    [Reserved] 

86.208-93    Dynamometer. 

86.209-03    Exhaust  gas  sampling  system; 

gasoline-fueled  vehidea. 
88.210    (Reserved] 

86.211-03    Exhaust  gas  analytical  qwtsm. 
86.212    [Reserved] 
86.213-03    Fuel  spedficstions. 
86.214-03    Analytical  gases. 
86.215-09    EPA  urban  dynamometer  driving 

schedule. 
86.218-83    Calibratians.  frequency  and 

overview. 
88.217-83    [Reserved] 
88.218-08    Dynamoiiieter  caKbralion. 
86.219^03    CVS  calibration. 
86.220-88    (Reserved) 
88.221-03    Hydrocarbon  analyzer 

calibration. 
86.222-03    Carbon  moaoxide  analyzsr 

calibration. 
86.223    [Reserved] 
86.224-03    Carbon  dioxide  analyzer 

calibration. 
86.225    (Reserved] 

86.226-03    Calibration  of  other  equipment. 
86.227-03    Test  Procedures;  overview. 
86.228-03    Transmissions. 
88.229-03    Road  load  power,  test  weight  and 

inertia  weight  class  determination. 
86.238-03    Test  Sequence;  general 

requirements. 
86.231-03    Vehicle  Preparation. 
86.232-03    Vehicle  Preconditioning. 

88.233  (Reserved] 

86.234  [Reserved] 

86.235-83    Dynamometer  procedure. 
86.236-03    Engine  starting  and  restarting. 
86.237-03    Dynamometer  test  run.  gaseous 

emissions. 
86.238    [Reserved] 
86^238    [Reserved] 
86.240-09    Exhaust  sample  analysis. 
86.241    [Reserved] 
8&24a-83    Records  required. 
86.243-03    [Reserved] 
88244-03    Calculations;  exhaust  emissions. 
86.245    [Reserved] 

Subpart  C— Emission  Rsgidalions  for 
1993  and  Lator  Modal  Yaar  Now  Light- 
Duty  VaMdas  and  Now  Uglrt  Duty 
Trucks;  Cold  Tamparatura  Taat 
Procaduraa^ 

{88.201    Qonaralappllcatiltty. 

(a)  The  i»ovisions  of  this  subpart  are 
applicable  to  1903  and  later  modd  year 
new  gasdine-fueled  li^t-duty  vehides 
and  light-duty  tracks  at  a  nominal  test 
temperature  of  20  *F. 

(b)  Provisions  (rf  tins  sid>part  apply  to 
20  *P  temperature  tests  performed  by 
both  the  Administrator  and  motor 
vdiide manufactorersfor tests  required 
under  supart  A  of  40  GFR  port  80. 

|88ii202   Daffeililono. 

The  defiaWonaln  siApafi  A  apply  to 

> -fliis subpart  ..,.:.....,.- 


M.203 

Tbe  abbreviations  in  subpart  A  apply 
to  this  subpart 


§88.204 

The  modd  year  of  initial  appbcabibty 
is  indicated  by  the  section  number.  The 
two  digits  following  the  hyphen 
de«gnate  the  first  modd  year  for  which 
a  section  is  effective.  A  section  remains 
effective  until  si^wrseded. 

Example.  Section  88211-09  appttae  to  the 
1993  and  subeequent  model  years  iBtil 
superseded  If  a  1 86.211-86  is  pramnigatad  it 
wodd  take  effect  beginning  with  tlis  1888 
model  yean  1 88.211-83  would  apply  to  BKxlel 
years  1903  through  190S. 

(88^06   introduction;  structure  of 
subpart 

(a)  This  subpart  describes  the 
e<^dpment  required  and  the  procedures 
to  follow  hi  order  to  perform  gaseous 
exhaust  emission  tests  on  light-duty 
vehicles  and  light-duty  tracks.  Subpart 
A  sets  fordi  testing  requirements  and 
test  intervals  necessary  to  comply  with 
EPA  certification  procedures. 

(b)  Three  topics  are  addressed  in  this 
subpart.  Sections  86.206  through  86.215 
set  forth  spedfications  and  equipment 
requirements;  II  86.216  through  86.226 
(Uscuss  calibration  methods  and 
frequency;  test  procedures  and  data 
requirements  are  listed  (in  approximate 
order  of  performance)  in  S§  86.227 
through  86.245. 

988.206-83    Eqdpmant required; 


(a)  This  subpart  contains  procedures 
for  exhaust  emissions  tests  on  gasoline- 
fueled  light-duty  vehides  and  light-duty 
tracks.  Equipment  required  and 
specifications  are  as  follows: 

(1)  Exhaust  emiaaion  testa.  Exhaust 
frtm  gasdine-fneled  vehicles  is  tested 
for  gaseous  emissions,  using  the 
Constant  Vdume  Sampler  (CVS) 
concept  (S  86.209).  Equipment  necessary 
and  spedfications  appear  in  if  86.208 
dirough  86.214. 

(2)  Fuel  analytical  gas.  and  driving 
schedule  specifications.  Fuel 
specifications  for  exhaust  emissions 
testing  and  for  mileage  accumulation  for 
gasoline-fueled  vehides  are  specified  in 
1 86.213.  Analytical  gases  are  specified 
in  S  86.214.  The  EPA  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
for  use  in  gasoUne-fiieled  emissions 
tests  is  specified  in  1 86.215  and 
appendix  1. 

188,207   (Reeervedl 


(a)  Tha  dynamometer  sfaaU  bsve  a 
power  absorption  unit  for  sittalatioa  of 


BEST  COPY  AVAILABLE 


Fadval  Register  /  Vol.  55,  Na  180.  Monday.  September  17.  1990  /  Proposed  Rules 


i'.  •••  ?>,  '■!■■?■■ 


F^dwal-JtoiMBt  /-ygl-  Wv  W<fc  laa  Moid«r-  Septembet  17.  MBO  / 


road  labor  power  and  flywheels  or  other 
means  of  simulating  the  inertia  weight 
as  specified  in  S  86.229. 

(b)  The  dynamometer  shall  have  a  roll 
or  shaft  revolution  counter  or  other 
means  for  determination  of  distance 
driven. 

(c)  The  dynamometer  shall  utilize  twin 
roUers  that  are  20.0  inches  in  diameter 
with  a  nominal  spacing  of  24  inches.  Roll 
speeds  shall  be  synchronized  by  use  of  a 
mechanical  coupling  device. 
Dynamometers  with  other  roll 
specifications  may  be  used  if  the  total 
simulated  road  load  horsepower  can  be 
showm  to  be  equivalent  and  if  approved 
in  advance  by  the  Administrator. 

SIC20»-«3    ExtMinl gas sampOng syttam; 


The  provisions  of  8  86.109  apply  to 
this  subpart  except  that  paragraph  (c)(4) 
of  i  86.109  has  been  modified  to  the 
following: 

The  piping  configuration,  flow 
capacity  of  the  CVS,  and  the 
temperature  and  specific  humidity  of  the 
dilution  air  (may  be  different  than  the 
vehicle  combustion  air  source)  shall  be 
controlled  to  virtually  eliminate  water 
condensation  in  the  system.  (300  to  350 
cfin  (0.142  to  0.165  mVs)  is  sufficient  for 
most  vehicles.) 

{16.210    [RMSrvwl] 

SM.211-93    ExtMMtQManalyticai 


The  provisions  of  9  86.111  apply  to 
this  subpart  except  that  measurement  of 
NO,  is  optional. 

§86^12    (RMWvtdl 

S86.213-93   FiwlspacincaMom.      • 

The  test  fuel  used  shall  be 
representative  of  regular-grade  winter- 
time commercial  unleaded  fuel  without 
oxygenates.  The  Administrator  will 
specify  the  range  of  acceptable  fuel 
properties  for  each  model  year  prior  to 
certification.  Such  specifications  will  be 
based  u|;>on  nationwide  survey(8]  of 
winter-time  fuel  properties,  as 
determined  by  the  Administrator. 


{86.214-93    AlMlyaeaii 

The  provisions  of  1 86.114  apply  to 
this  subpart. 

{86.21S-63    EPAurtMntfyiMmonMl«r 


The  provisions  of  {  86.115  apply  to 
this  subpart. 

{  86.216-83   CaiKiralioM.  frvQusncy  and 


The  provisions  of  {  86.116  Apply  to 
this  subpart 


{86.217-93    [Raaanwdl 

{86.218-93   DyiMMiMMiMlsr  caNbration. 
The  provisions  of  S  86.118  apply  to 
this  subpart 

{86.219-93    CVScaHiralioa 

The  provisions  of  S  86.119  apply  to 
this  subpart. 

{86.22&-93   [Rasarvedl 

{86.221-93    HydrocartMMianalyzar 
ealbration. 

The  provisions  of  {  86.121  apply  to 
this  subpart 

{  86222-93    CartMn  monoxtdt  analytar 


The  provisions  of  S  86.122  apply  to 
this  subpart 

{86.223    [Rcswvad] 

{86.224-93    Cariion  dioxid*  analyzw 
caNbration. 

The  provisions  of  9  86.124  apply  to 
this  subpart. 

{86.225    [RaMfvtd] 

{86.226-93   Calibration  of  ottMf 
•qulpniant 

The  provisions  of  9  86.126  apply  to 
this  subpart. 

{  86.227-93    Test  proccdurM;  ovarvlow. 

The  provisions  of  9  86.127  paragraphs 
(a),  (b),  and  (e)  apply  to  this  subpart. 

{86.228-93    Transmission*. 

The  provisions  of  {  86.128  apply  to 
this  subpart. 

{86.22»-93    Road  load  powar,  test  wvight 
and  inartia  waigftt  class  datarminatkMi. 

The  provisions  of  9  86.129  apply  to 
this  subpart,  except  that  dynamometer 
settings  shall  not  be  increased  to 
simulate  the  effects  of  air  conditioning. 

{86.230-93    Tsst  ssqusncs;  general 
rscjuksnients. 

The  test  sequence  in  figure  C93-1 
shows  the  steps  encountered  as  the  test 
vehicle  undergoes  the  procedures 
subsequently  described,  to  determine 
conformity  with  the  standards  set  forth. 
Ambient  temperature  levels 
encountered  by  the  test  vehicle  shall 
average  20  *F±5  *F  and  shall  not  be  less 
than  10  *F  (-14  *q  nor  more  than  30  *F 
(—1  *C).  The  ambient  temperature 
reported  shall  be  a  simple  average  of  the 
test  cell  temperatures  measured  at 
constant  intervals  no  more  than  one 
minute  apart.  In  addition,  the 
temperature  may  not  exceed  25  *F  or  fall 
below  15  *F  for  more  than  three 
consecutive  minutes.  The  test  cell 
temperatures  monitored  during  testing 
must  be  measured  at  the  intake  of  the 
fixed  speed  cooling  fan  (9  86.235(b)).  . 


J  ,.1 


The  vehicle  shall  be  approximately  level 
during  all  phases  of  the  test  sequence  to 
prevent  abnormal  fuel  distribution. 

{86.231-93   VsMdsprsparation. 

The  provisions  of  9  86.131  apply  to 
this  subpart 

{86.232-93    VsMds prscondMonlng. 

(a)  The  vehicle  shall  be  moved  to  the 
test  area  and  the  following  operations 
performed: 

(1)  The  fiiel  tank(s]  shall  be  filled  to 
approximately  the  prescribed  "tank  fuel 
volume"  with  the  specified  test  fuel 

9  86.213.  If  the  existing  fuel  in  the  fuel 
tank(s)  does  not  meet  the  specifications 
contained  in  9  86.213,  the  existing  fuel 
must  be  drained  prior  to  the  fuel  fill.  The 
test  fuel  shall  be  at  a  temperature  less 
than  or  equal  to  60  T.  For  the  above 
operations  the  evaporative  emission 
control  system  shall  neither  be 
abnormally  purged  nor  abnormally 
loaded. 

(2)  The  drive  wheel  tires  shall  be 
inflated  up  to  a  gauge  pressure  of  45  psi^ 
for  a  vehicle  stabilized  at  ambient 
temperatures  corresponding  to  the 
standard  FTP  temperatures  of  68  *F  to  86 
'F.  Alternatively,  the  drive  wheel  tires 
may  be  inflated  to  a  gauge  pressi^e  of 
40  psi  if  the  vehicle  has  stabilized  at 
ambient  temperatures  corresponding  to 
the  cold  CO  test  temperature  of  20  *F. 
The  drive  wheel  tire  pressures  shall  be 
reported  with  the  test  results. 

(3)  The  fuel  in  the  vehicle  shall  be 
stabilized  at  20  *F±10  'F  prior  to  the 
start  of  the  driving  cycle. 

(4)  The  vehicle  shall  be  placed,  either 
by  being  driven  or  pushed,  on  a 
dynamometer  and  operated  through  one 
Urban  Dynamometer  Driving  Schedule 
test  procedure;  see  9  86.115  and 
appendix  I.  A  test  vehicle  may  not  be 
used  to  set  dynamometer  horsepower. 

(5)  Before  the  driving  cycle  may  begin, 
the  test  cell  temperature  shall  be  20 
*F±3  *F.  as  measured  at  the  intake  of 
the  fixed  speed  cooling  fan. 

(6)  During  operation  of  the  vehicle 
through  the  driving  cycle,  ambient 
temperature  levels  encountered  by  the 
test  vehicle  shall  average  20  *F±5  *F 
and  shall  not  be  less  than  10  *F  (-14  *C) 
nor  more  than  30  'F  (-1  "C).  The 
ambient  temperatiire  reported  shall  be  a 
simple  average  of  the  test  cell 
temperatiires  measured  at  constant 
intervals  no  more  than  one  minute  apart. 
In  addition,  the  temperature  may  not 
exceed  25  *F  or  fall  below  15  *F  or  more 
than  three  consecutive  minutes.  The  test 
cell  temperatures  monitored  during 
testing  must  be  measured  at  the  intake 
of  the  fixed  speed  cooling  fan 
(186.235(b)). 


^  ..(7)  DMfiognparitiwt  of  A*  vebicU  - 
•  fetpugh  As  diiving  srhedirt^i  tho  h—tor 
and  do&mter  nay  be  vseAat  aay-  ^  o..:      , 
temperalure  and  bn  set^igs. ;-     .   ~   .-  ■ 

(|B)  For  those  nnu8aal.circum8t«ioes 
jM^iere  additionat  preconditioning  is 
desiied  by  diemanii£Ktuter.  sadr 
pfecoBditipnnig  nmc  he^alloweu'Wini'-'. 
the  advance  approval  o£  Ike 
Administrator. 

(9)  The  Administrator  may  idso. 
.choose  to  condoct  adtBtkMial 
preconditioniBg.  The  addittooal 
precomfitionliig  shall  oonsist  of  one  or 
more  (faivingQrdes  of  the  UDDS,  as 
described  in  para^vpfa  (a)(4)  of  dtis 
section. 

(b)  Within  fivemkitites  of  conqrietion 
of  preconditianing,  the  vehicle  shall  be 
shut  off.  During  this  five  minute  period, 
the  vehicle  shall  not  experience  ambteiM 
temperatures  less  than  10  T  nor  more 
than  30  *F. 

(c)  One  of  Ifae  following  two  methods 
shall  be  utilized  to  stabilize  the  vdiicle 
before  the  emissions  test 

(1)  The  vehide  shall  be  stored  for  not 
less  than  12  hours  not  for  mora  than  3d 
hours  prior  to  the  coldatart  eidiaust  test 
The  ambient  temperature  (dry  bulb) 
during  this  period  shall  be  maintained  at 
an  average  temperature  of  20  T±5  *F 
during  each  bour  of  this  period  and  dwQ 
not  be  less  than  10  T  nor  more  than  30 
*F.  The  ambient  temperature  reported 
shall  be  a  simple  average  of  the  test  cell 
temperature  measured  at  constant 
intervals  no  more  than  one  minute  apart 
In  ad(Mtion,  (he  temperature  may  not 
exceed  25  *F  or  faH  below  15  T  for  more 
than  three  coMecutive  minutes. 

(2)(t)  The  vehicle  shall  be  stored  for 
no  more  than  36  hours  prior  to  the  cold 
start  exhaust  test  The  vehicle  shall  not 
be  stored  at  ambient  temperatures 
which  exceed  86  *F  during  this  period. 

(ii)  Vshicis  cooling  may  be 
accomplished  by  either  force-cooling  or 
force-warming  the  vehicle  to  the  test 
temperature.  If  cooling  is  augmented  by 
fans,  the  fans  shall  be  placed  in  a 
vertical  position  for  maximum  drive 
train  and  engine  cot^ng,  not  primarily 
oil  pan  cooling.  Fans  sludl  not  be  placed 
under  the  vehicle. 

-(tii)  The  aoAient  temperature  need 
only  be  stringently  controlled  after  the 
vdiide  has  been  coded  to  20  *F±3  *P. 
as  determined  by  a  representative  bulk 
oil  temperatare.  A  representative  bulk 
oil  temperature  is  the  temperature  of  the 
oil  ineasured  near  the  middle  of  the  oil 
not  at  the  suiCace  oc  at  the  bottom  ^  the 
oil  pan.  If  two  or  more  diverse  locations 
.  in  the  oil  are  monttored.  th^  must  all 
meet  thetemperatwe  csqmieinettts. 

(iv)  The  w^ide.must  be  stored  for  at 
least  one  ham  after iilws  bees  cocked  to 
20  *F±3  *F  prior  to  the  cold  start 


eifha— ttest  TtmnmhisiH 


•Urn  km 


•diaa  lO^P  nor  mora^limvWV.  b 
additioB.  thn  lampaialiaa  aiay  imiI 
exceed  25  *F  et  &H  bebm  It  Tfar  i 


(d|if  the  veWde  is  stoMttaad  aft  »*F 
in  a  aspaiats  arsa  and  is  fflovsd  tfaeoi^ 
e  warm  area  to  ths  test  celk  the  veMda 
maai  be  rrstabsliiod  ia  the  test ceH  ior  at 
least  sbc^kaes  the  poiod  the  vehtok  ia 
exposed  to  wanner  tnnpetatuzBS.  The 
ambient  temperature  (dry  bulb).during 
this  period  shall  average  20  *F±»  *F  and 
shall  not  be  less  than  10  T  nor  more 
than  30  *F.  In  addition,  the  temperahm 
may  not  exceed  25  T  or  fall  below  IS  *F 
for  more  than  three  consecutive  minutes. 
The  maximum  time  for  moving  a  vehicle 
through  a  warm  area  shall  be  10 
minutes. 

{86.2*>  fnsssmstfl 

{86.234   IRossrwsd] 

{  86.23^48   Dynanomelsr  proesdkw. 

(a)  Overview— The  emission  sampling 
fs  completed  over  two  test  sequences,  a 
"cold"  start  test  after  a  minimum  12- 
hour  and  a  maximum  30-hom'soak 

'  according  to  the  provisions  of  i  86.232 
and  a  "hot"  start  test  following  fte 
"cold**  start  test  by  10  minutes.  Engine 
startup^  operation  over  tfie  UDDS  and 
enghie  shut-down  make  a  complete  cold 
start  test.  Exi^toe  startctp  and  operation 
over  the  first  SOS  seconds  of  the  driving 
schedule  complete  the  hot  start  test  The 
exhatist  emissions  are  dHuted  with 
ambient  air  and  a  continuously 
proportional  sample  is  collected  for 
analysis  during  eadr  ^mse.  Hie 
composite  samples  coHeeted  in  bags  are 
analyzed  for  hydrocarbon,  carbon 
monoxide,  carbon  dioxide,  and, 
optionally,  oxides  of  nitrogen.  A  paraMel 
sample  of  the  dilution  air  is  similarly 
analyzed  for  hydrocarbon,  carbon 
monoxide,  and,  optionally,  oxides  of 
nitrogen. 

(b)  During  djnramometer  operation,  a 
fixed  speed  cooKng  fisn  shaB  be 
positioned  so  as  to  direct  cooling  air  to 
the  vehicle  in  an  appropriate  manner 
with  the  engine  compartment  cover 
open.  In  the  case  of  vehicles  with  front 
engine  compartments,  the  fan  shall  be 
squarely  positioned  within  12  indies 
(30.5  centimeters)  of  the  vehicle,  bi  the 
case  of  vehicles  with  rear  engine 
compartments  (or  if  spedal  designs 
mate  the  aocma}  frontei^taie 
positiortog  impraclicaQ,  die  cooling  fan 
shall  be  placed  isa  position  to  provide 
soffident  airtoaulntaii*  vehtds  cooling. 
The  fas  cqpadtjr  skaB  normally  not 
exceed  Si,300  cfiai  (2.50  coble  meters  per 
second).  HI  bowcwH.  ttMtmaauficlorae 
showed  (as  provided  in  {  86.135(b))  that 


fans  used  if  apptomdifar  advaaeeliy  tb» 
Admiiiistralor.' 

'  (c^l^e  vefdde  speed  as  measmed '  - 
-frmii  dm  coupled  dyBamometetfalr»-  >- 
shall  be  osed.  "  *'■  •;  • 

(d|'As  !oi%  asafi  emIsalOB  aaaiple  it  " 
nottafasB.  practice  nmeovarmo' ' ' '  -  " 
prescribed  drMmg  saiMriBkemagr  be  ■<-^  c  v 
perfoRBedet  test  pc^it  Jisr  the  pnrpoae 
of  flndta^  the  mWmiuii' throttle  actton-to  -' 
maintaia  tba  pmpar  spaadtlme':  -  ;•  >^  <.«  -> 
rele  tionshlp-or  to  pmsntt  sampUo^  ' 
system  adjustmoni ' 

(e)  Hunddity  shoidd  beset  low  enoo^ 
to  prevent  oondensatlon  oath* 
dynamometer  rolls. 

(f)  The  dynaaiometer  shaB  be  warmed 
as  recommended  by  the  dynamometer 
manufacturer,  and  using  procedures  or 
controlmediodsdut  assure  stability  of 
the  residual  frictional  horsepower; 

(g)  The  time  between  dynaraooietec 
warming  and  the  start  of  the  emissions 
test  shall  be  no  longer  than  10  mimtas  if 
the  dynamometer  bearings  are  not 
independently  heated.  If  the 
djmamometer  bearings  are 
independently  heated,  the  emissions  test 
shall  begin  no  longer  than  20  mimilaa 
after  dynamometer  warming. 

(h>  If  the  dynaaM)metBr  hmaapowst 
must  be  adjusted  manually,  it  shall  be 
set  within  one  boor  prior  to  the  airhawt 
emissiOBS  test  phaaei  The  test  vehide 
shall  not  be  used  to  make  the 
adjustment  Dynamometer  using 
automatic  control  of  preselectaMe 
power  settings  may  be  set  anytime  prior 
to  the  beginning  of  the  emissions  test 

(i)  Before  the  driving  cyde  may  begin, 
the  test  cell  temperature  shaU  be  20  7 
±  3  *F.  as  measured  at  the  intake  of  the 
fixed  speed  cooling  fan. 

(j)  During  operation  of  the  vehicle 
throng  die  drivbig  sdiedide,  the  heater 
and  defroster  may  be  used  at  any 
temperature  and  fan  setting. 

(k)  The  driving  distance,  as  measured 
by  counting  the  number  of  dynamometer 
roll  or  shaft  revolutions,  shall  be 
determined  for  the  transient  cold  start 
stablilized  cold  start  and  transient  hot 
start  phases  of  the  test  The  revolutions 
shall  be  measured  on  the  same  roll  or 
shaft  used  for  measuring  the  vriiide's 
speed. 

(1)  Four-wheel  drive  vehicles  will  be 
tested  in  a  two-wheel  drive  mode  of 
operation.  FuU  time  four-wheel  drive 
vehicles  will  faars  one  set  <rf  drive 
wheds  tsoqiorarily  disengaged  by  the 
vehicle  amnofiacturer.  Foor-wheel  drhre 
vehfdes  wUch  can  be  mamully  shifted 
to  a  two-wheel  (bive  mode  wffl  be 
tested  bi  die  nennal  on4iif^mwf  tmo- 
wheel  drive  mode  of  operation. 
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S8t.236-93   Ensim •larting and rMtartmg. 

The  provisions  of  §  86il39  apply  to 
this  subpart. 

S  8S.237-93    DynamonMtar  t*«t  niiv 


(a]  General— The  complete 
dynamometer  test  consists  of  a  cold 
start  drive  of  7.5  miles  (12.1  kilometers) 
and  simulates  a  hot  start  drive  of  7.5 
miles  (12.1  kilometers).  The  vehicle  is 
allowed  to  stand  on  the  dynamometer 
during  the  ten  minute  time  period 
between  the  cold  and  hot  start  test.  The 
cold  start  test  is  divided  into  two 
periods.  The  Hrst  period,  representing 
the  cold  start  "transient"  phase, 
terminates  at  the  end  of  the  deceleration 
which  is  scheduled  to  occur  at  505 
seconds  of  the  driving  schedule.  The 
second  period,  representing  the 
"stabilized"  phase,  consists  of  the 
remainder  of  the  driving  schedule, 
including  engine  shutdown.  The  hot  start 
test  similarly,  consists  of  two  periods. 
The  first  period,  representing  the  hot 
start  "transient"  phase,  terminates  at 
the  same  point  in  driving  schedule  aa 
the  first  period  of  the  cold  start  test.  The 
second  period  of  the  hot  start  test, 
"stabilized"  phase,  is  assumed  to  be 
identical  1o  the  second  period  of  the  cold 
start  test  Therefore,  the  hot  start  test 
terminates  after  the  first  period  (505 
seconds)  is  run. 

(b)  The  provisions  of  i  86.137 
paragraph  (b)  apply  to  tl^s  sirfipart. 

§S«.23t    (RMKvedl  '^  ■''■■..-;':    '"'■;.'''■ 

SM.2W  ifleMwed] 

SMl240-93   ExtUNMtMmpliaiMiyaii. 

The  provisions  of  Section  88.140  apply 
to  this  subpart. 

§86.241    [RMWved] 

$86,242-93    Racords  raquirad. 

The  provisions  of  1 86.142  apply  to 
this  subpart  .  . 

§86.243    (RtMrvwIl 

§88.244-93    Caleuiallbfw;  ndiMMt 
emissions. 

The  provisions  of  i  86.144  apply  to 
this  subpart,  except  that  NOx 
measurements  are  optional. 


§86.245    (I 

1&  Section  86.808-88  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  and  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

§86.606-88    TMt  Proc«durM^ 

(a)  The  prescribed  test  procedures  are 
contained  in  subpart  B  and/or  subpart  C 
of  this  part  86.  For  purposes  of  Selective 
Enforcement  Audit  testing,  the 
manufacturer  shall  not  p«form  any  of 


the  test  procedures  in  subpart  B  of  this 
part  relating  to  evaporative  emission 
testing,  except  as  specified  in  paragraph 
(a)(2)  of  this  section. 

(1)  The  Administrator  may,  on  the 
basis  of  a  written  application  by  a 
manufacturer,  prescribe  test  procedures 
other  than  those  in  subpart  B  and/or 
subpart  C  of  this  part  for  any  motor 
vehicle  which  he  determines  is  not 
susceptible  to  satisfactory  testing  using 
the  procedures  in  subpart  B  and/or 
subpart  C  or  this  part. 
*        •        *        •        • 

(3)  The  following  exceptions  to  the 
test  procedures  in  subpart  C  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  fuel 
tank,  as  specified  in  paragraph  (a)  of 
S  86.231,  and  may  drain  the  test  fuel 
from  other  than  the  lowest  point  of  the 
fuel  tank  as  specified  in  paragraph  (b)  of 
§  86.231,  provided  an  equivalent  method 
is  used.  Equivalency  documentation 
shall  be  maintained  by  the  manufacturer 
and  shall  be  made  available  to  the 
Administrator  upon  request 

(ii)  In  performing  exhaust  sample 
analysis  under  §  86.240,  the 
manufacturer  shall  exercise  care  to 
prevent  moisttue  from  condensing  in  the 
sample  collection  bags. 

(iii)  The  manufacturer  need  not    '  '  '  - 
comply  with  §  86.242  since  the  records 
required  therein  are  provided  under 
other  provisions  of  subpart  G  of  this 
part. 

(iv)  In  addition  to  the  requirements  of 
subpart  C  of  this  part,  the  manufactum 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing: 

(A)  The  manufactiirer  shall  inspect  the 
fuel  system  to  ensure  the  absence  of  any 
leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5+0.5  inches  of  water  to  the  fuel 
system  allowing  the  pressure  to  stabilize 
and  isolating  the  fuel  system  from  the 
pressure  soivce.  Following  isolation  of 
the  fuel  system,  pressure  must  not  drop 
more  than  2J0  inches  of  water  in  five 
minutes.  If  required,  the  manufecturer 
shall  perform  corrective  action  in 
accordance  with  paragraph  §  86.e08(d) 
and  report  this  action  in  accordance 
with  paragraph  §  86.609(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  emission  control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle's  evaporative  emission 
control  system  by  component  addition, 
deletion  or  substitution,  except  if 
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approved  in  advance  by  the 
Administrator,  to  comply  with 
paragraph  (a)(3)(i)  of  tiiis  section. 

***** 

19.  Section  86.1008-88  is  amended  by 
revising  paragraph  (a)(3)  and -adding  a 
new  paragraph  (a)(6)  to  read  as  follows: 

§86.1006-88   Taat  procadurea. 

(a)  *  *  *  : .., 

(3)  For  light-duty  trucks,  die 
prescribed  test  procedure  is  the  Federal 
Test  Procedure  and  described  in 
subparts  B.  P,  and/or  C  of  this  part  The 
manufacturer  shall  not  perform  the 
evaporative  emission  test  procedure 
contained  in  subpart  B. 
***** 

(6)  When  testing  light-duty  trucks,  the 
following  exceptions  to  the  test 
procedures  in  subpart  C  are  applicable: 

(1)  The  manufactiurer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  fuel 
tank  as  specified  in  paragraph  (a)  of 
i  86.231  and  may  drain  the  test  fuel  from 
other  than  the  lowest  point  of  the  fuel 
tank  as  specified  in  paragraph  (b)  of 
§  86.231  provided  an  equivalent  method 
is  used.  Equivalency  documentation 
shall  be  maintained  by  the  manufacturer 
and  shall  be  made  available  to  the 
Administrator  upon  request 

(ii)  In  performing  exhaust  sample.    .  ., 
analysis  under  {  86.240,  the  :  ;  . 

manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in  the 
sample  collection  bags.  ; . 

(iii)  The  manufacturer  need  not 
comply  with  9  86.242  since  tiie  records 
required  therein  are  provided  under 
other  provisions  of  subpart  K  of  this  : 
part 

(iv)  In  addition  to  the  requirements  of 
subpart  C  of  this  part  the  manufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing. 

(A)  The  manufacturer  shall  inspect  the 
fuel  system  to  ensure  the  absence  of  any 
leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5  ±0.5  inches  of  water  in  the  fuel 
system  allowing  the  pressore  to  stabilize 
and  isolating  the  fiiel  system  from  the 
pressure  sotirces.  Following  isolation  (rf 
the  fuel  system,  pressure  must  not  drop 
more  than  2.0  inches  of  water  in  5 
minutes.  If  required,  the  manufacturers 
shall  perform  corrective  action  in 
accordance  with  paragraph  §  86.608(d)- 
and  report  this  action  in  accordance 
with  paragraph  S  86.609(d). 

(B)  When  performing  this  pressure 
chedt,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  emission  control  system. 


'    (C)11ie  manufacturer  Shall  not  modify 
ine  test  vehide's  evaporative  emissioit 
control  system  by  cOmponietit  adctition, 
deletion  or  substitution,  ekcept  if  ^ 
ai^roVed  in  advance  by  the       '  **  ^  ' 
Administrator  to  Oomply  widi  paragraph 
(aK6)(i)  of  this  section.     ^    .     .     ^ 
*       * '      *       *       »'•■■'-•■• 

20.  Section  86.1009-84  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows;    . 


§  8Bir100^S4   CaKwatloii  and  ttportUQ  of^ 


■i.i  '■ 


■  ,i  . .  ■ 


(c)  Mnal  detiriomtedUkit  reiutts.  fl) 
The  final  deteriotated  test  results  fOr 
each  heavy-duty  engine  or  li^t-duty 
truck  testml  according  to  subpart  B,  C. 
D.  N,  Or  Pof  diis  part  are  calculated  by 
multiplyfaig  the  final  test  results  by  the 
appropriate  deterioration  factor  derived 
finoim  the  certification  process  for  the 
engine  family-control  system 


coinbimition  and  model  year  for  the  -^  ' 
seletted  cbnfiguration  to  which  theiMt 
engine  or  vehicle  belongs,  ff  the 
detericvatiott  factor  computed  daring  the 
certification  process  Is  less  thanona    ;■  ^ 
that  deterioration  factor  will  be  •'  :■  • "  ; 
assumed  to  be  one. 
*       *       t       *    '  • 

(PR  Doc.  00-21808  Filed  9-14-«0:«45  am] 
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DEPARTMEHT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  290 

[Dodmt  No.  900109-1068] 
R1N069»-AAS2 

Regional  Centers  for  tlie  Transfer  of 
Manufacturing  Technology 

AOCNCV:  National  Institute  of  Standards 
and  Technology.  Commerce. 
action:  Fmal  rule. 


r.  On  May  1, 1990  the  National 
Institute  of  Standards  and  Technology 
published  a  notice  of  proposed 
rulemaking  in  the  FediBral  Register  (55 
FR 18124)  which  provided  a  description 
of  a  program  for  establishing  Regional 
Centers  for  the  Transfer  of 
Manufacturing  Technology  in 
accordance  with  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  The 
objective  of  the  Centers  is  to  enhance 
productivity  and  technological 
performance  in  United  States 
manufacturing  through  the  transfer  of 
manufacturing  technology  and 
techniques  developed  at  NIST  and  the 
dissemination  of  scientific  engineering, 
technical  and  management  information 
to  manufacturing  companies.  The 
purpose  of  that  notice  was  to  solicit 
written  conunents  on  the  proposed  rule 
for  the  selection  and  establishment  of 
the  Regional  Centers.  The  purpose  of 
this  notice  is  to  provide  an  analysis  ol 
the  comments  received  in  response  to 
the  proposed  rule  and  sets  forth  policies 
and  procedures  for  the  program. 
EFFEcnvc  DATE  September  17, 1990. 

FOR  FURTHER  MFORSMTION  CONTACT: 
Dr.  Philip  Nanzetta.  Director,  NIST 
Manufacturing  Technology  Centers 
Program,  Room  B-112,  Metrology 
Building.  Natkmal  Institute  of  Standards 
and  Tedhnology,  Gaithersburg.  MD 
20699.  Tel^one:  (301)  975-3414.  Fax: 
(301)  96a-«556. 
SUPFLSMCNTARV  INFORMATION: 

Badcground 

Pursuant  to  Public  Law  100-418.  the 
National  Institute  of  Standards  and 
Technology  (NIST)  has  developed  a 
program  to  establish  Regional  Centers 
for  the  Transfer  of  Manufacturing 
Technology.  The  objective  of  the 
Centers  is  to  enhance  productivity  and 
technological  performance  in  United 
States  manufacturing  through  the 
transfer  of  manufacturing  technology 
and  techniques  developed  at  NIST,  and 
through  them,  to  manufacturing 
companies  throughout  the  United  States. 


On  May  1. 1990.  NIST  publiriwd  a 
notice  of  proposed  rulemaking  for  die 
selecdon  and  establishment  of  Regiooal 
Centers  (55  FR  18124).  The  purpose  of 
that  notice  was  to  solicit  public 
comment  on  the  proposed  rule.  This 
notice  provides  an  analysis  of  die 
comments  received  by  NIST,  an  oatHne 
of  the  actions  taken  by  NIST  in  response 
to  each  comment  and  the  final  rale  to 
be  incorporated  in  the  Code  of  Federal 
Regulations  (CFR). 

The  final  rule  is  to  be  included  in  the 
CFR  so  that  all  affected  parties  shaJl 
have  a  widely-distributed  public  source 
of  information  describing  how  die 
Centers  Program  will  operate  and 
outlining  the  criteria  for  Center 
qualification,  application,  selection,  and 
establishment. 

Analysis  of  Comments  on  FTopeeed 
Rule 

NIST  received  27  comments  from  nine 
colleges  and  universities,  five  non- 
manufacturing  enterprises,  four 
manufacturing  enterprises,  four  state 
agencies,  four  technology  related 
consortiums,  and  one  professiooal 
society. 

CH  die  27  responses,  11  offered 
supportive  comments  about  both  the 
program  and  the  proposed  rule,  with  no 
recommendations  for  change.  One 
response  set  forth  an  issue  not  related  to 
the  program  or  the  rulemaking.  The 
remaining  15  responses  collectively 
provided  33  comments  concerning  the 
proposed  rule. 

Anelyals  of  Comments  by  Secttoo 

Section  290.3— (14  comments).  Six  ti 
the  14  comments  on  this  section  were 
targeted  specifically  at  wording  in  the 
rule  which  placed  emphasis  on 
transferring  NIST  Automated 
Manufacturing  Research  Facility 
(AMRF)  technology  as  a. priority  (rf  die 
Centers  program.  The  comments 
indicated  that  the  program  shoold 
directly  address  the  needs  of  the  client 
manufacturers,  that  the  apparent 
priority  of  transferring  AMRF 
technology  should  be  reexamined,  ttat  a 
program  focus  on  transferring  primarily 
AMRF  technology  could  place 
unnecessary  constraints  on  devekqring 
the  best  possible  solutions  for  the  target 
firms,  that  most  of  the  legislativriy 
targeted  finns  require  as  a  first  step  dM 
application  of  "best  practices"  rafter 
than  individual  implementation  of 
AMRF  technology,  that  small  vendors 
are  not  in  a  position  to  implement  the 
sophisticated  technology  diat  is  being 
developed  in  the  AMRF,  and  that  AlfOtF 
technology  is  exceptional  in  the 
laboratory.  The  real  needs  of  the  target 
population  of  smaller  manufactwars  are 


answered  best  by  proven,  off-the-shelf 
technology.  The  legislation  specifically 
states  that  the  objective  of  the  Centers 
is  to  enhance  productivity  in  United 
States  manufacturing  through  the 
transfer  of  manufacturing  technology 
and  techniques  developed  at  NIST.  This 
will  become  less  of  an  emphasis  for  the 
Centers  as  they  increasingly  become 
financially  self-sufficient. 

Foor  comments  indicated  a  lack  of  ' 
clarity  in  the  rule's  description  of  the 
regional  character  of  the  Manufacturing 
Technology  Centers  Program.  A  section 
has  been  added  to  the  rule  to  clarify  the 
Centers'  anticipated  regional  impact 

Two  additional  comments  on  this 
aecdoo  concern  the  statement  that  "A 
Center  should  avoid  ad  hoc  solutions  to 
individual  company's  problems,  but 
rather  should  carry  out  projects  which 
offer  a  prospect  for  generalization  to 
concerns  of  other  companies."  The 
respondents  stated  that  frequently  the 
solution  to  a  given  client's  problem  will 
have  a  degree  of  uniqueness  to  that 
dient  and  that  the  rule,  as  stated,  would 
restrict  Center  involvement  Wording  in 
die  rule  has  been  clarified  to  emphasize 
that  while  projects  should  be  tailored  to 
a  particular  company's  manufacturing 
problem,  the  Center  should  be  mindful 
ctf  the  leveraging  aspects  of  each  project 
it  undertakes. 

An  additional  concern  (two 
comments)  with  this  section  was  that  it 
described  only  the  transfer  of  hardware 
and  software;  respondents  argued  that 
Centers  should  also  employ  world-class 
manufacturing  technology  such  as  Just- 
in-time production,  statistical  process 
control,  total  quality  management  etc. 
The  rule  has  been  revised  accordingly. 

Comments  recommending  tighter 
restriction  on  the  loaning  of  equipment 
resulted  in  the  lending  provisions  being 
strengthened  to  the  extent  permissible 
under  the  law.  Another  comment 
recommended  that  the  rule  include  a 
statement  requiring  that  the  Centers 
explicitly  document  their  activities  in 
otder  that  other  organizations  may 
benefit  frt>m  the  lesspns  learned.  NIST 
recognizes  the  merit  of  this  comment 
and  appropriate  changes  have  been 
Blade  to  the  rule. 

The  remaining  two  comments 
applicable  to  this  section  were 
iaterpretational  in  nature  and  required 
no  changes  to  the  proposed  rule. 

Section  290.4— (3  comments).  One 
respondent  did  not  understant  what  is 
meant  by  "Host  Contribution."  A  mhior 
revision  clarifies  the  wording.  A  second 
lespswient  suggested  that  the  maximum 
astouni  of  NIST  contribution  during  the 
first  year  should  be  allowed  to  exceed 
SOK»  contrary  to  the  governing 


le^alation.  A  final  respondent 
expressed  concern  that  funding 
commitments  which  predate  selection  as 
a  Center  would  not  be  allowed  as  the 
host  contribution  even  if  the  funds  will 
be  used  for  purposes  fully  congruent 
with  NIST  objectives.  This  is  a 
misinterpretation  of  the  rule.  Existing 
funding  sources,  programmed  for 
activities  "fuHy  congruent"  with  the 
NIST  objectives  would  be  considered 
appropriate  as  part  of  the  host 
contribution  or  match. 

Section  290.5— (2  comments).  Two 
respondents  ask  tiiat  the  25  page  limit 
on  proposals  be  increased  to  50  pages. 
Since  die  rule  allows  appendices  of 
relevant  supplementary  attachments 
and  tabolar  material  and  in  view  of  the 
fact  that  only  two  respondents 
expressed  this  coacem,  NIST  considers 
the  current  page  limitation  of  25  pages 
phis  attachments  to  be  appropriate. 

Section  290.5 — (4  comments).  Four 
respondents  expressed  concern  over  the 
clarity  of  the  propoeed  role  as  it  relates 
to  "geographical  location"  and  "service 
region."  Specific  dianges  have  been 
made  to  fiirther  clarify  diese  phrases. 

Section  290.7— (3  comments).  One 
respondent  reoommended  reordering  the 
selection  criteria  by  moving  Technology 
delivery  medtanisms  to  the  first  item 
based  on  its  relative  importance.  Since 
the  order  does  not  imply  any  weighting 
of  the  election  criteria,  no  change  was 
made.  Oae  respondent  recommended 
that  NIST  adopt  a  finer-9:ained 
wei^ting  of  the  selection  criteria.  NIST 
believes  that  a  finer-grained  statement 
of  the  selection  criteria  would 
inappropriatefy  constrain  the  creativity 
of  die  proposer.  No  change  was  made.  A 
final  comment  in  this  section  suggests 
that  the  60  day  timeframe  for  proposal 
preparation  is  too  short.  NIST  views  the 
60  days  timeframe  as  an  adequate  lower 
limit 

A  number  of  comments  were  made  in 
the  general  interest  oi  the  program 
without  reference  to  a  particular  section. 
An  analysis  of  these  comment  is 
provided  in  the  fdlowing: 

Three  respondents  recommended  an 
increase  and  peihaps  mandatory 
invohreinent  of  stale  tedinology 
extension  servicee — in  partic^ar  diose 
inckided  in  dieOamibns  Trade  Act  (15 
U.S.C.  2781).  NISt  does  not  drink  that 
this  is  necessary  since  all  proposals  will 
be  judged  according  to  the  selection 
criteria  Technolegy  CMivery 
Mechanisms'*  wfildi  may  involve 
indostry,  uulvei^ties  or  state 
govenmento. 

One  respondent  ssggssted  diat  die 
rule  dlscrindiietei  against  appUcants  in 


rural  and  small  population  states 
because  of  the  substantial  matching 
fond  requirement  NIST.  notes,  however, 
thst  the  matching  requirement  is  set  by 
law.  The  program  does  provide  serivces 
to  firms  in  low  population  states  throng 
linkages  and  direct  service  frim  a 
Center  located  nearer  to  a  concentration 
of  manufactnring  firms. 

Effective  Date  of  the  Final  Rule 

This  final  rule  relating  to  ^ants, 
benefits  and  contracts  is  exempt  under 
section  553(a)(Z)  from  the  delayed 
effective  date  reqiurement  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  and,  therefore,  is  being  made 
effective  immediately  widiout  a  30-day 
delay  in  effective  date. 

flartififatiiHi 

Executive  Order  12291  , 

This  document  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
imder  Executive  Order  12291  because  it 
will  not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  rMult  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivify.  innovation,  or  on  the 
ability  of  Ui».-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Departmoit  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  this  rule  was  proposed  that  if  it 
were  adopted  as  proposed,  it  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
requiring  a  flexibilify  analysis  under  the 
Regulatory  Flexibilify  Act  This  is 
because  the  program  is  entirefy 
voluntary  for  the  participants  diat  seek 
funding. 

National  Environmental  Policy  Act 

litis  rule  will  not  significandy  affect 
the  qualify  of  the  human  environment 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environment  Policy  Act 

Paperwork  Reduction  Act 

This  role  contains  a  collection  of 
information  reqirirements  subject  to  the 
Paperwork  Reduction  Act  which  have 
been  approved  by  the  Office  of 
Managenent  and  Budget  under  control 
number  069^-OOOS  for  use  throu^  }aly 
31. 199L 


Executive  Onto- 12372 

The  Regional  Technology  Centers 
Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government  and  does  not 
affect  directly  any  state  or  local 
government  Accordingly,  the 
Technology  Administration  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  this  program. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subsets  fai  IS  CFR  Part  2H 

Grant  programs.  Science  and 
technology,  Cooperative  a^eemenls. 

|oha  W.  I4P0QS, 

Director. 

For  reasons  set  forth  in  the  preamble. 
titie  15  of  die  Code  of  Federal 
Regulations  is  amended  by  adding  part 
290  to  read  as  follows: 

PART  290-REGIOHAL  CENTERS  FOR 
THE  TRANSFER  OF  MANUFACTURING 
TECHNOLOGY 

290.1  Purpose. 

290.2  Oefinitioin. 

290.3  ftogram  description. 

28a4    Tenns  and  sciiedule  of  financial 
asflistaiice. 

290.5  Basic  proposal  qualificatioiu. 

290.6  Proposal  evaluation  and  selection 
criteria. 

290.7  Proposal  selection  process. 

290.8  Reviews  of  centers. 

290.9  Intellectual  property  rij^ts. 
Authority:  15  U.S.C  27Sk. 

S  210.1    Purpose. 

This  nde  provides  policy  for  a 
program  to  establish  Regional  Centers 
for  the  Transfer  of  Manufacturing 
Technology  as  well  as  the  prescribed 
policies  and  procedures  to  insure  the 
fair,  equitable  and  uniform  treatment  of 
proposals  for  assistance.  In  addition,  the 
rule  provides  general  guidelines  for  the 
management  of  the  program  by  the 
National  Institute  of  Standards  and 
Technology,  as  well  as  criteria  for  the 
evaluation  of  die  Centers,  throughout 
the  Iifec3rcle  of  financial  assistance  to 
the  Centers  by  the  National  Institute  of 
Standards  and  Technology. 


S  290.1 

(a)  Hie  phrase  advanced 
manufacturing  technology  reCers  fo  new 
techiuikii^es  wUdi  have  reoendy  been 
developed,  or  are  currentfy  under 
development  for  use  in  product  or  pert 
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design,  fabrication,  assembly,  quality 
control  or  improving  production 
efficiency. 

(b)  The  term  Center  or  Regional 
Centermeana  a  NIST-estabUshed 
Regional  Center  for  the  Transfer  of 
Manufacturing  Technology  described 
under  these  procedures. 

(c)  The  term  operating  award  means  a 
cooperative  agreement  which  provides 
funding  and  technical  assistance  to  a 
Center  for  purposes  set  forth  in  (  290.3 
of  these  procedures. 

(d)  The  term  Director  means  the 
Director  of  the  National  Institute  of 
Standards  and  Technology. 

(e)  The  term  MST  means  the  National 
Institute  of  Standards  and  Technology, 
U.S.  Department  of  Commerce. 

{{)  The  term  Program  or  "Centers 
Program"  means  the  NIST  program  for 
establishment  of,  support  for,  and 
cooperative  interaction  with  Regional 
Centers  for  the  Transfer  of 
Manufacturing  Technology. 

(g)  The  term  qualified  proposal  means 
a  proposal  submitted  by  a  nonprofit 
organization  which  meets  the  basic 
requirements  set  forth  in  {  290.5  of  these 
procedures. 

(h)  Jhe  term  Secretary  means  the 
Secretary  of  Commerce. 

(i)  The  term  target  firm  means  those 
firms  best  able  to  absorb  advanced 
manufacturing  technologies  and 
techniques,  especially  those  developed 
at  NIST,  and  which  are  already  well 
prepared  in  an  operational  management 
and  financial  sensse  to  improve  the 
levels  of  technology  they  employ. 

§  2M.3    PiuQiain  description. 

(a)  The  Secretary,  acting  through  the 
Director,  shall  provide  technical  and 
financial  assistance  for  the  creation  and 
support  of  Regional  Centers  for  the 
Transfer  of  Manufacturing  Technology. 
Each  Center  shall  be  affiliated  with  a 
U.S.-based  nonprofit  institution  or 
organization  which  has  submitted  a 
qualified  proposal  for  a  Center 
Operating  Award  under  these 
procedures.  Support  may  be  provided 
for  a  period  not  to  exceed  six  years.  The 
Centers  work  with  industry,  universities, 
nonprofit  economic  development 
organizations  and  state  governments  to 
transfer  advanced  manufacturing 
technologies,  processes,  and  methods  as 
defined  in  {  290.2  to  small  and  medium 
'sized  firms.  These  technology  transfer 
efforts  focus  on  the  continuous  and 
incremental  improvement  of  the  target 
firms.  The  advanced  manufacturing 
technology  which  is  the  focus  of  the 
Centers  is  the  subject  of  research  in 
NISTs  Automated  Manufacturing 
Research  Facility  (AMRF).  The  core  of 
AMRF  research  has  principally  been 


applied  in  discrete  part  manufacturing, 
induding  electronics,  composites, 
plastics,  and  metal  parts  fabrication  and 
assemibiy.  Centers  will  be  afforded  the 
opportunity  for  interaction  with  the 
AMRF  and  will  be  given  access  to 
reasearch  projects  and  results  to 
strengthen  their  technology  transfer. 
Where  elements  of  a  solution  are 
available  from  an  existing  source,  they 
shotild  be  employed.  Where  private- 
sector  consultants  who  can  meet  the 
needs  of  a  small-  or  medium-sized 
manufacturer  are  available,  they  should 
handle  the  task.  Each  Center  should 
bring  to  bear  the  technology  expertise 
described  in  S  290.3(d)  to  assist  small- 
and  medium-sized  manufacturing  firms 
in  adopting  advanced  manufacturing 
technology. 

(b)  Program  objective.  The  objective 
of  the  NIST  Manufacturing  Technology 
Centers  is  to  enhance  productivity  and 
technological  performance  in  United 
States  manufacturing.  This  will  be 
accomplished  throu^: 

(1)  llie  transfer  of  manufacturing 
technology  and  techniques  developed  at 
NIST  to  Centers  and,  through  them,  to 
manufacturing  companies  throughout 
the  United  States; 

(2)  The  participation  of  individuals 
from  industry,  universities.  State 
governments,  other  Federal  agencies, 
and,  when  appropriate,  NIST  in 
cooperative  technolc^  transfer 
activities; 

(3)  Efforts  to  make  new  manufacturing 
technology  and  processes  usable  by 
United  States-based  small-  and  medium- 
sized  companies; 

(4)  The  active  dissemination  of 
scientific,  engineering,  technical  and 
management  information  about 
manufacturing  to  industrial  firms, 
including  small-  fmd  medium-sized 
manufactupng  companies;  and 

(5)  The  utilization,  when  appropriate, 
of  the  expertise  and  capability  that 
exists  in  Federal  laboratories  other  than 
NIST. 

(c)  Center  Activities.  The  activities  of 
the  Centers  shall  include: 

(1)  The  establishment  of  automated 
manufacturing  systems  and  other 
advanced  production  technologies 
based  on  research  by  NIST  and  other 
Federal  laboratories  for  the  purpose  of 
demonstrations  and  technology  transfer, 

(2)  The  active  transfer  and 
dissemination  of  research  findings  and 
Center  expertise  to  a  wide  range  of 
companies  and  enterprises,  particularly 
small-  and  medium-sized  manufacturen; 
and 

(3)  Loans,  on  a  selective,  short-term 
basis,  of  items  of  advanced 
manufacturing  equipment  to  small 


manufacturing  firms  with  less  than  100 
empiloyees. 

(d)  Center  Organization  and 
Operation.  Each  Center  will  be 
organized  to  transfer  advanced 
manufacturing  technology  to  small  and 
medium  sized  manufactiu'ers  located  in 
its  service  region.  Regional  Centers  will 
be  established  and  operated  via 
cooperative  agreements  between  NIST 
and  the  award-receiving  organizations. 
Individual  awards  shall  be  decided  on 
the  basis  of  merit  review,  geographical 
diversity,  and  the  availabihty  of  funding. 

(e)  Leverage.  The  Centers  program 
must  concentrate  on  approaches  which 
can  be  applied  to  other  companies,  in 
other  regions,  or  by  other  organizations. 
The  lessons  learned  in  assisting  a 
particular  target  firm  should  be 
documented  in  order  to  facilitate  the  use 
of  those  lessons  by  other  target  firms.  A 
Center  should  build  on  unique  solutions 
developed  for  a  single  company  to 
develop  techniques  of  broad 
applicability.  It  should  seek  wide 
implementation  with  well-developed 
mechanisms  for  distribution  of  results. 
Leverage  is  the  principle  of  developing 
less  resource-intensive  methods  of 
delivering  technologies  (as  when  a 
Center  staff  person  has  the  same  impact 
on  ten  Brms  as  was  formerly  obtained 
with  the  resources  used  for  one.  or  when 
a  project  once  done  by  the  Center  can 
be  carried  out  for  dozens  of  companies 
by  the  private  sector  or  a  state  or  local 
organization.)  Leverage  does  not  imply  a 
larger  non-federal  funding  match  (that 
is,  greater  expenditiwe  of  non-federal 
dollars  for  each  federal  dollar]  but 
rather  a  greater  impact  per  dollar. 

(f)  Regional  impact  A  new  Center 
should  not  begin  by  spreading  its 
resoturces  too  thinly  over  too  large  a 
geographic  area.  It  should  concentrate 
first  on  establishing  its  structiu«, 
operating  style,  and  client  base  within  a 
manageable  service  area. 

$290.4    TeriM  and  scheduto  of  financial 
•ssiatanca. 

(a)  NIST  may  provide  financial 
support  to  any  Center  for  a  period  not  to 
exceed  six  years,  subject  to  the 
availability  of  funding  and  continued 
satisfactory  performance.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  and  Departmental  regulations, 
policies,  and  procedures  appUcable  to 
Federal  assistance  awards.  NIST  may 
not  provide  more  than  50  percent  of  die 
capital  and  annual  operating  and 
maintenance  required  to  create  and 
maintabi  such  Center.  Allowable  capital 
costs  may  be  treated  as  an  expense  bi 
the  year  expended  or  obligated. 
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cowhicted  dntag  tta  tbini  rear  of 
operation  by  an  independent  Merit 
Review  Paoal  iaaooordanoe  witb  1 290.8 
of  these  prooadwee,  Centers  will  be 
required  to  demaastiate  that  they  wiU 
be  sell«iffideat,  by  Uie  end  of  six  jtvs 
of  operatioo.  Hm  aaaount  of  NIST 
investment  in  each  Canter  will  depend 
upon  the  perticalar  reqoiiemeiUs.  plans, 
and  perfonaance  of  the  Center,  a»  wdl 
as  the  availability  of  NIST  frmds.  NST 
may  support  the  budget  of  each  Coiter 
on  a  matdhins-iiubds  basis  not  to  exceed 
the  Sdtedule  of  iRnasdal  Assistance 
outlined  in  Table  1.  Tbe  remainii^ 
portion  of  the  Center's  frmding  shall  be 
provided  by  the  hoet  organization. 

Table  1.— Soh^ule  of  MIST  Matchhiq 
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(c)  Host  Coatnbutioxt  The  host 
organization  may  count  as  part  of  its 
share: 

(1)  Dollar  conteibutioos  frora  state, 
county,  dty.  indastrtal  or  other  sources: 

(2)  Revenne  finm  licensing  and 
royalties; 

(3>  Pees  for  services  performed. 

(4)  la-kind  conlributions  of  full-time 
personne]. 

(5)  In-khul  contribution  of  part-time 
personnel,  equipment,  software,  rental 
value  of  central^  located  space  (office 
and  laboratory)  and  other  related 
contributions  up  to  a  maximum  of  45 
percent  of  the  hosf  s  aimual  share. 
Allowable  capital  expenditures  may  be 
applied  in  the  award  year  expended  or 
in  sid>sequent  award  years.  These 
restrictions  on  host  contribution  apply  to 
all  awards  issued  or  extended  after 
September  30, 1990. 


S29M 

[a)  NIST  ehaD  designate  each 
propoeal  which  tatiafiee  the 
qualificaliaBS  cri«eiia.bdow  as 
"qualifiad.peQpo8ar  and  st^tfeot  the 
qualifiad  ptoposals  to  Ameitt  teview. 
Apidicatioasniiith  Hiyaat  aweitiia  ■ 


At^Qaal^MGrganlaitibm.  Pats 
nonprofit  tastitntfoB.  or  fronp  ^KfeeC  or 
conaoreain  of  neopRwt  insUiuttons. ' 
InaMBQg  eutines-  whlcn  afaeedy  exist  or 
may  tie  taooiperated  epeciiiCMly  to 
manage  the  Center. 

{H  Propomil  FonatA  Proposab  for 
Oenter  Opcrateg  Awards  shalh 

({)  Be  snbraittedwiA  a  Standard  Fonn 
424  to  the  above  address; 

<ii)  Not  exceed  25  typewritten  pages  In 
length  pfr  the  bamic  proposal  docuamd 
(which  Buist  indade  tlxe  infooaation 
requirements  of  paragraj^  (a)(^  oi  diis 
section);  it  aaay  be  accompanied  by 
additional  appendices  of  relevant 
supplementary  attachments  and  tabular 
material  Basic  proposal  documents 
which  exceed  25  pages  in  length  rum  not 
be  qualified  fot  ftirtber  review. 

(3)  Pmposai  Requirements.  In  order  to 
be  considered  for  a  Center  Operating 
Awaid.  proposals  aust  contain: 

(i)  A  plan  {or  the  alk>cation  of 
intellectual  property  rights  associated 
with  any  invention  or  oopyri^  wbicb 
may  renit  from  die  involvement  ia  tbe 
Center's  technology  trmdisr  or  le  search 
activities  consistent  with  tlie  condrttoos 
of  1290.9: 

(ii)  A  statement  winch  provides 
adequate  assurances  tliat  tiie  Itost 
organisation  will  ooatribnte  SO  percent 
or  mere  of  the  praposed  Center's  capital 
and  annual  operatiag  and  maiaieasaca 
costs  lor  tbe  first  three  years  and  an 
increasing  sliare  for  eadi  of  tbe 
following  three  additional  years. 
Applicants  shoald  provide  evidence  diat 
the  proposed  Center  will  be  self- 
supporting  aftn  aix  years. 

(iii)  A  statement  desoilnng  liidcages 
to  industoy,  government,  and 
educatkmal  organizations  within  its 
service  region. 

(iv)  A  statement  defining  die  initial 
service  region  indoding  a  statement  of 
the  constitoency  to  be  served  and  die 
level  of  servioe  to  be  provided,  as  well 
as  outyear  plans. 

(v)  A  statement  agreeing  to  focus  die 
mission  of  the  Center  on  technology 
transfer  activities  and  not  to  exclude 
companies  based  on  state  boondaries. 

(vi)  A  proposed  plaa  far  (he  annual 
evaluatioB  of  the  success  of  Ibe  Center 
by  the  ftogram,  indoding  appropriate 
oiteria  for  considerstien.  and  «raig$iting 
of  those  criteria. 

(vii)  A  plan  to  fiocas  the  Center's 
technology  empbeeiB  on  srees 
consistent  with  ^a8T  tednwlogy 
researdi  programs  and  organisational 
expertise. 

(viii)  A  description  of  die  planned 
Centersaffident  to  penait  NKT  te 


with  I ; 

I  MM  «lNpni*«MlMMB»«i«aBlsali 


MfaaMldagadedskmwbefterte  • 
presiile  Hnandw  snpport,  NIST  shaii 
review  and  evaluate  all  quaWM 
proposals  m  accordance  with  Ibe 
foQowing  criterta.  assigning  eqad    ' 
wdptt  to  eacb  of  the  foar  categories. 

[f)  IdentifioaUoo  of  Targfit  Fuma  ia 
Proposed  Regkjti.  Does  d»  proposal 
define  an  appropriate  service  regioa 
widi  a  large  enou^  population  of  taiget 
firms  of  small- and  mediauHaixed 
manufacturers  whidi  tbs  applicant 
understands  and  can  serve,  and  wbicb  ia 
not  presendy  served  by  an  existii^ 
Center? 

(i)  Atarkat  Analyaia.  DeoMnstrated 
understanding  of  die  service  region's 
manufacturii^  base,  todading  baainess 
sice,  industry  types,  product  mix  and 
technology  requirements. 

(ii)  Geographicai  Locatioa.  Fbysical 
size,  concentration  of  industry,  aind 
econondc  significance  of  die  service 
region's  nanufacturiug  base. 
Geogrqifaical  diversity  of  Centers  wiU 
be  a  factor  in  evaluation  of  proposalr.  a 
proposal  for  a  Center  located  near  an 
existing  Center  may  be  consideied  only 
if  the  proposd  is  unssually  strong  and 
the  population  of  manufacturers  and  the 
technology  to  be  addressed  Justify  it 

(2)  Technology  Resources.  Does  the 
proposal  assure  strength  hi  technical 
personnel  and  programmatic  resources, 
full-time  staff,  facilities,  equipment  and 
linkages  to  external  sources  of 
technology  to  develop  and  transfer 
technologies  related  to  NIST  research 
results  and  eiqiertise  in  die  technical 
areas  noted  in  these  procedares? 

(3)  Technology  Delivery  Mechamsaw. 
Does  tbe  proposal  dearly  and  sharply 
define  an  effective  methodok^  for 
delivering  advanced  manufacturing 
technology  to  small-  and  medium-sized 
manufacturers? 

(i)  Linkages.  Development  of  effective 
partnershipe  or  linlcages  to  tiiird  parties 
sucb  as  iadastry.  universities,  noiqirofit 
econoaiic  ocganixations.  and  state 
govenunente  wiio  will  amplify  the 
Center's  tedinokigy  debveiy  to  reach  a 
large  number  of  diente  in  ite  service 
region. 

(ii)  Program  Leverage.  Provision  of  an 
effective  strategy  to  ampUfy  tbe  CenteT'a 
techttoiogy  delivery  approadies  to 
achieve  die  propoeed  ol^ectives  as 
deecribed  to  f  290.3(e). 

(4)  Management  and  Financial  Plan. 
Does  the  proposal  define  e  management 
structure  and  assure  manage uieiit  " 
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peraonnel  to  carry  out  developatest  and 
operation  of  an  effective  Center? 

[i)  Organizational  Structure. 
Completeness  and  an>ropriateneM  of 
the  organizational  structure,  and  its 
focus  on  the  mission  of  the  Center. 
Assurance  of  full-time  top  management 
cf  the  Center. 

{ii)  Program  Management 
Effectiveness  of  the  planned 
methodology  of  program  management 

(iii)  Internal  Evaluation.  Effectiveness 
of  the  planned  continuous  internal 
evaluation  of  program  activities. 

(iv)  Plana  for  Financial  Matching. 
Demonstrated  stability  and  duration  of 
the  applicant's  funding  comnutments  as 
well  as  the  percentage  of  operating  and 
capital  costs  guaranteed  by  die 
applicant  Identification  of  matching 
fimd  sources  and  the  general  terms  of 
the  ftmding  commitments.  Evidence  of 
the  applicant's  ability  to  become  self- 
sustaining  in  six  years. 

(v)  Bu^et  Suitability  and  focus  of  the 
applicant's  detailed  one-year  budget  and 
six-year  budget  outline. 

S29a7   Propoeal eeHctipn proc— a. 

Upon  the  availability  of  funding  to 
establish  Regional  Centers,  the  Director 
shaU  publish  a  notice  in  the  Federal 
Register  requesting  submission  of 
proposals  from  interested  organizations, 
/^pliclants  wiU.be  given  an  established 
time  frame,  not  less  than  60  days  from 
the  publication  date  of  the  notice,  to 
prepare  and  submit  a  propo^L  The 
pn^msal  evaluation  and  selection 
process  will  consist  of  four  principal 
phases:  Proposal  qualification;  Proposal 
review  and  selection  of  finalists;  Finalist 
site  visits;  and.  Award  determination. 
Further  descriptions  of  these  phases  are 
provided  in  the  following: 

(a)  Proposal  qualification.  All 
proposals  will  be  reviewed  by  MIST  to 
assure  compliance  with  f  290.5  of  these 
procedures.  Proposals  which  satisfy 
these  requirements-will  be  designated 
qualified  ;»t>posals;  aU  others  will  be 
disqualified  at  this  phase  of  the 
evaluation  and  selection  process. 

(b)  Proposal  review  and  selection  of 
finalists.  The  Director  of  NIST  will 
appoint  an  evaluation  panel  to  review 
and  evaluate  all  qualified  proposals  in 
accordance  widi  the  criteria  set  forth  in 
section  290.6  of  these  procedures, 
assigning  equal  weight  to  each  of  ihti,l-.  ; 
four  categories.  From  the  qualified  -  >  . 
proposals,  a  group  of  finalists  will  be 
selected  biased  on  this  review. 

(c)  Finalist  Site  Visits.  NIST 
representatives  will  visit  each  finalist 
orgairization.  Finalists  wiU  be  reviewed 
and  assigned  numeric  scores  using  the 
criteria  set  forth  in  {  290.6  of  these 

•    procedures  assigning  equal  weight  to 


each  of  the  four  categories.  NIST  may 
enter  faito  negotiations  with  the  finalists 
concerning  any  aspect  of  their  proposal. 

(d)  Award  Determination.  The 
Director  of  NIST  or  his  designee  shall 
select  awardees  for  Center  Operating 
Awards  based  upon  the  rank  order  of 
applicants,  the  need  to  assure 
appropriate  regional  distribution,  and 
the  availability  of  funds.  Upon  the  final 
award  decision,  a  notification  will  be 
made  to  each  of  the  proposing -^ 
organizations. 

SasOJ   Reviews  of  oentws. 

(a)  Ovprv^w.  Each  Center  win  be 
reviewed  at  leaist  annually,  and  at  the 
end  of  its  third  year  of  operati  on 
according  to  the  procedures  and  criteria 
set  out  below.  There  will  be  regular 
management  interaction  with  NIST  and 
the  other  Centers  for  the  purpose  of 
evaluation  and  program  shaping. 
Centera  are  encouraged  to  try  new 
approaches,  must  evaluate  their 
effectiveness,  and  abandon  or  adjust 
those  which  do  not  have  the  desired 
impact 

(b)  Annual  Reviews  of  Centers. 
Colters  will  be  reviewed  annually  as 
part  of  the  funding  renewal  process 
using  the  criteria  set  out  in  §  290.8(d). 
The  funding  level  at  which  a  Center  is 
renewed  is  contingent  upon  a  positive 
program  evaluation  and  will  depend 
upon  the  availability  of  federal  funds 
and  on  the  Center's  ability  to  obtain 
suitaUe  matdi.  as  wdl  as  on  the 
budgetary  requirements  of  its  proposed 
program.  Centen  must  continue  to 
demonstrate  that  they  will  be  self- 
supporting  after  six  years. 

(c)  Third  Year  Review  of  Centers. 
Each  host  receiving  a  Center  Operating 
Award  under  these  procedures  shall  be 
evaluated  during  its  third  year  of 
operation  by  a  Merit  Review  Panel 
appointed  by  the  Secretary  of 
Commerce.  Each  such  Merit  Review 
Panel  shall  be  composed  of  private 
experts,  none  of  whom  shall  be 
connected  with  the  involved  Center,  and 
Federal  officials.  An  official  of  NIST 
shall  chair  the  panel.  Each  Merit  Review 
Panel  shall  measure  the  involved 
Center's  performance  against  the    .  > .  - 
criteria  set  out  in  §  290.8(d).  The 
Secretary  shall  not  provide  funding  for 

-.   the  fourth  through  the  sixth  years  of     ,, 
such  Center's  operation  unless  the  . 

i  evaluation  is  positive  cm  all  pounds.  As 
a  condition  of  receiving  continuing 
funding,  the  Center  must  show  evidence 
at  the  third  year  review  that  they  are 
making  substantial  progress  toward  self- 
sufficiency.  If  the  evaluation  is  positive 
and  funds  are  available,  the  Secretary  of 
Commerce  may  provide  continued 
fijnding  throuj^  the  sixth  year  at 


declining  levels,  which  are  designed  to 
insive  Uiat  the  Center  no  longer  needs 
financial  support  fiom  NIST  by  the 
seventh  year.  In  no  event  shaU  funding 
for  a  Center  be  provided  by  the  NIST 
Manufacturing  Technology  Centers 
Program  after  the  sixth  year  of  support 

(d)  Criteria  for  Annual  and  Third 
Year  Reviews.  Centera  wiU  be  evaluated 
under  the  foUowing  criteria  in  each  of 
the  annual  reviews,  as  well  as  the  diird 
year  review: 

(1)  The  program  objectives  specified 
in  §  290.3(b)  of  these  procedures: 

(2)  Funds-matching  performance; 

(3)  The  extent  to  which  the  target 
firms  have  successfully  implemented 
recently  developed  or  currently 
developed  advanced  manufacturing 
technology  and  techniques  transferred 
by  the  Center. 

(4)  The  extent  to  which  successes  are 
properly  documented  and  there  has 
been  further  leveraging  or  use  of  a 
particular  advanced  manufacturing 
technology  or  process; 

(5)  The  degree  to  which  there  is 
successful  operation  of  a  network,  or 
technology  delivery  mechanism, 
involving  the  sharing  or  dissemination  of 
information  related  to  manufacturing 
technologies  among  industry, 
univeraities.,  nonprofit  economic 
development  organizations  and  state 
governments. 

(6)  The  extent  to  which  the  Center  can 
increasingly  develop  continuing 
resources— both  teduiological  and 
financial— such  that  the  Centera  are 
finally  financially  self-sufficient 

S  209.9   kiteilectual  property  rlgMs. 

(a)  Awards  under  the  Program  will 
follow  die  policies  and  procedures  on 
ownerahip  to  inventions  made  imder 
grants  and  cooperative  agreements  that 
are  set  out  in  Public  Law  96-517  (35 
U.S.C  chapter  18).  tiie  Presidential 
Memorandum  on  Government  Patent 
Policy  to  the  Heads  of  Executive 
Departments  and  Agencies  Dated 
February  18. 1983.  and  part  401  of  title  37 
of  the  Code  of  Federal  Regulations,  as 
appropriate.  These  policies  and 
;  procediures  generally  require  the 
.  Government  to  grant  to  Centera  selected 
for  funding  the  right  to  elect  to  obtain 
title  to  any  invention  made  in  the  couree 
of  the  conduct  of  research  under  an     . 
award,  subject  to  the  reservation  of  a 
Government  license. 

(b)  Except  as  otherwise  specifically 
provided  for  in  an  Award,  Centen 
selected  for  funding  under  the  Program 
may  establish  claim  to  copyright 
subsisting  in  any  data  firat  produced  in 
the  performance  of  the  awud.  When 
claim  is  made  to  copyright  the  ftmding 
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,  ledptent  shell  «ffix  tib#44^eable 
copyright  notice  of  l7  U.S.C.  401  or  402 
and  adoiowled^ment  of  Goveniment 
sponsoraliip  to  the  data  when  and  if  die 
data  «^  delivered  to  die  Government 
are  published;  or  are  deposited  f or  . 
registration  as  a  pubKshed  work  in  die 
U.S.  Copyri^t  Office.  For  data  odier 
than  computer  software,  the  funding 
recipient  shall  grant  to  the  Government 


and  odi^«6tiBg«a  its  bdialt  •'paid 
up.  nonexclusive,  irrevocable. 
WoridMride  license  for  all  such  data  to 
reproduce,  prq[>ara  derivative  works, 
distribute  copies  to  the  public  and 
perform  pubUcly  and  display  publicly, 
by  or  on  behalf  of  the  Government  For 
computer  software,  the  funding  recipient 
shall  grant  to  the  Government  and 
.  othen  acting  on  its  behalf,  a  paid  wp. 


nenexclMStrefJrwgoe^ble.^'yeddwide  ^^ 
license  for  all  such  con^uter  software  te 
reproduce,  prepare  derivativs  wotfcs/  ■'■:■ 
distribute  <copies  to  Ae  public  and  ' 
perfotm  publicly  and  display  pubUdy,>  '^ 
by  or  on  behalf  of  the  Government- 
[PR  Doc.  9»-2ito6  Pilwl  9-14-flO;  «9«i  ai|< 
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r.  National  Institute  of  Standards 

and  Tacfanology  (MIST).  ComnieiGe. 
action:  Notice  of  the  availability  of 
fiHultag:  notice  of  meeting.  


v:  In  accordance  with  the 
provisions  of  the  Omnibos  Trade  and 
Competitiveness  Act  of  1968,  the 
National  Institute  of  Standards  and 
Teclmology  is  announcing  the 
availability  of  funds  and  requesting 
{woposals  to  establish  two  additional 
Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology.  In  addition, 
NIST  is  announcing  a  public  briefing  for 
potential  applicants  to  further  discuss 
the  program  and  answer  questioRS 
concerning  die  application  and  selectfon 
process.  (Catalog  of  Federal  Domestic 
Asaisttace  No.  11.611 1i4aiHifacturing 
Technology  Centers  Program.") 
OAm: 

1.  Qosing  Date.  Proposals  must  be 
received  at  the  address  below  by 
November  16. 199a 

2.  The  applicants'  briefing  will  begin 
at  9:30  on  October  5, 1990. 


1.  Applicants  must  submit  one  signed 
original  plus  fourteen  (14)  copies  of  their 
proposal  along  with  the  Standard  Form 
424  to:  Director.  NIST  Manufacturing 
Technology  Centers  Program.  Room 
B-112.  Metrology  Building.  National 
Institute  of  Standards  and  Technology. 
Gaithersbmg.  MD  20609.  Plainly  mark 
on  the  outside  of  the  package  that  it 
contains  an  "MTC  Proposal." 

2.  The  applicants'  briefing  will  be  held 
in  the  Acfaninistration  Builc^ig.  National 
Institute  of  Standards  and  Tedmology. 
Gaithersburg.  MD. 

FOR  RmTHER  MFORMATION  CONTACn 
Kevin  Carr  at  (301)  975-5020  (voice)  or 
(301)  963-6556  (fax). 
•UPPLEMENTAflV  mFORMATION: 

Background 

The  National  Institute  of  Standards 
and  Technology  (NIST)  shall  provide 
assistance  for  the  creation  and  support 
of  Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology.  Such 
Centers  shall  be  affiliated  writh  any 
United  States-based  nonprofit 

■  institution  or  organization,  or  group 
thereof,  that  applies  for  and  is  awarded 

,  financial  asristance  in  accordance  with 
the  ivocedures  set  forth  in  15  CFR  part 


290.  IndiviAial  awuds  shall  be  decided 
on  the  basis  of  merit  review. 

The  oMactive  of  die  CenteiB  is  to 
enhance  peednctivity  and  technological 
perf omance  in  United  States 
mawHisctaring  through: 

(1)  The  traiM&r  of  mamifactinng 
tednology  and  tediniqaes  devdoped  at 
the  Institute  to  Centers  and.  through 
them,  to  manufKtaring  companies 
diroughout  the  United  States; 

(2)  The  participatimi  of  individuals 
from  industry,  imiversities.  State 
governments,  other  Federal  agencies, 
and,  whm  appropriate,  the  Institute  in 
cooperative  technology  transfer 
activities; 

(3)  Efforts  to  make  new  manufacturing 
technology  and  processes  usaUe  by 
United  StateS'based  small-  and  medium- 
sized  companies; 

(4)  The  active  dissemination  of 
scientific  engineering,  technical,  and 
management  information  about 
manufacturing  to  industrial  firms, 
including  small-  and  medium-sized 
manufacturing  companies;  and 

(5)  The  utilizatioa  when  approimate. 
of  the  expotise  and  capability  that 
exists  in  Federal  laboratories  other  than 
the  Institute. 

Re^onal  Centers  will  be  established 
and  operated  via  cooperative 
agreements  between  NIST  and  the 
award-receiving  organizations.  To  date. 
NIST  has  awarded  funding  for  its  first 
three  (3)  Centers.  These  Centers  are  the 
Southeast  Manufacturing  Technology 
Center  (SMTC)  in  Columbia.  South 
Carolina,  the  Great  Lakes 
Manufacturing  Technology  Center 
(GLMTC)  in  Qeveland,  Ohio,  and  the 
Northeast  Manufacturing  Technology 
Center  (NEMTC)  in  Troy.  New  \otk. 
The  technology  emi^asis  of  the  first 
three  Centers  is  focused  primarily  in  the 
area  of  metal  parts  fabrication. 

Raquest  for  Proposals 

NIST  currendy  has  available  the 
funding  to  establish  two  (2)  new  Centers 
with  a  maximum  NIST  funding  level  of 
$1.5  million  each  in  the  first  year. 
Second  year  NIST  funding  level  will  be 
contingent  upon  the  availability  of  funds 
but  will  not  exceed  $3  million  per  year 
for  each  of  the  Centers.  Future  or 
continued  funding  will  not  exceed  $3 
million  per  year  for  each  of  the  Centers 
and  will  be  at  the  discretion  of  NIST 
based  on  such  factors  as  satisfactory 
performance  and  the  availability  of 
funds. 

The  competition  is  open  to  proposals 
based  on  any  of  the  major  discrete  part 
manufacturing  technology  disciplines  in 
which  NIST  has  technical  expertise  (for 
example,  mechanical  parts,  electronics 
assembly,  composites).  Geographical 


locetioB.  iriiysiGal  size,  concentration  <rf 
indastry,  and  economic  significance  of 
the  service  region's  manafactoriBg  base 
will  be  factors  in  die  evahiation  of  new 
proposals.  A  proposal  for  a  Center 
located  near  an  existing  Center  may  be 
considoed  only  if  die  proposal  is 
unosoaily  strong  and  the  peculation  of 
mamdacturers  and  the  tedindogy  to  be 
addressed  fintify  it. 

NIST  will  provide  all  qualified 
proposals  to  a  Merit  Review  Panel 
oiganized  by  the  National  Research 
Council  (NRC)  which  will  evaluate  the 
proposals  in  accordance  with  the 
evaluation  and  selection  criteria  from  15 
CFR  part  290.  NIST  will  consider  the 
findi^  of  the  NRC  Merit  Review  Panel 
in  its  final  selection.  NIST  anticipates 
making  the  selection  and  announcement 
of  tiie  award  receiving  Centers  by 
February  1991. 

Appficant's  Briefing 

NIST  will  conduct  a  public  meeting  to 
present  an  overview  of  the  Program  and 
to  allow  interested  parties  and  potential 
applicants  to  discuss  program  issues 
with  Institute  staff.  Representatives 
from  existing  NIST  Centers  will  be 
available  at  the  briefing  to  answer  any 
questions  concerning  their  respective 
programs.  The  meeting  will  be  held  at 
the  Institute  at  the  location  and  time 
shown  above.  The  advanced  registration 
or  fee  for  attendance  is  required. 

Proposal  Requirement  Highlis^ts 

Applicants  should  refer  directly  to  15 
CFR  290,  which  contains  the  guidelines 
for  the  application,  qualification, 
selection  and  establishment  of  Centers. 
Applicants  should  particulariy  note: 

•  There  is  a  25  page  limitation  on  the 
basic  proposal  text; 

•  The  applicant  is  required  to 
contribute  50  percent  or  more  of  the 
proposed  Center's  capital  and  annual 
operating  and  maintenance  costs  for  the 
first  diree  years  and  an  increasing  share 
of  60. 70.  and  80  percent  in  years  4. 5. 
and  6.  respectively; 

•  At  least  56%  of  the  applicant's  share 
must  consist  of  cash  from  various 
sources  or  in-kind  contributions  of  full- 
time  personnel; 

•  The  Center  must  focus  its  activities 
on  transferring  new  manufacturing 
technology  ratiier  than  on  performing 
research  and  development; 

•  Each  Center  shall  be  affiliated  with 
a  U.S.-ba8ed  nonprofit  institution  or 
organizaticMi  which  has  submitted  a 
qualified  proposal  for  a  Center 
Operating  Award  under  these 
procedures;  and. 

•  Support  may  be  provided  by  NIST 
for  a  period  not  to  exceed  six  years. 


Supporting  Infionnation  Packet 

NIST  has  prepared  a  supplementary 
information  packet  which  contains:  a 
copy  of  15  part  CFR  290;  background 
information  on  the  existing  Centers  and 
the  NIST  Automated  Manufacturing 
Research  Facility,  Center  for  Electronics 
and  Electrical  Engineering,  and  the 
Materials  Science  and  Engineering 
Laboratory:  Standard  Form  424;  and 
OMB  Circular  A-110.  Information 
packets  are  available  upon  request  fiom 
the  information  contact  above. 

Other  Requirenents,  Requests,  and 
Provisions 

Applicants  who  have  outstanding 
accounts  receivable  with  the  Federal 
Government  may  not  be  considered  for 
Regional  Centers  Program  funding  until 
the  debts  have  been  paid  or 
arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt 


The  Regional  Technology  Centers 
Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government  and  does  not 
affect  directiy  any  state  or  local 
government  Accordingly,  the 
Technology  Administration  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  this  program. 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract 
grant  cooperative  agreement  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements"  is 
required  to  be  submitted  with  any 
application  for  funding  under  the 
Regional  Centers  program.  Applicants 
for  funding  are  subject  to  Government- 


wide  Debarment  Suspension.  .  ."r'.'.'i 

(Nonprocurement)  requirements  as 
stated  in  15  CFR  part  26.  In  accordance 
with  the  Drug-Free  Workplace  Act  of 
1968,  each  applicant  must  make  the 
appropriate  certification  as  a  "prior 
condition"  to  receiving  a  grant  or 
cooperative  agreement  A  false 
statement  on  any  application  for  funding 
under  the  Regional  Centers  program 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment.  Awards  under  the 
Regional  Centers  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 
Joim  W.  Lyons, 

Director,  National  Institute  of  Standards  and 
Technology. 

[PR  Doc.  90-21907  Filed  9-14-80;  8-45  am] 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Cumulative  Itoport  on  RMdssioos  and 


September  1. 1990. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundnient  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(6)  requires  a 
monthly  report  listing  all  bud^t 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
messa^  has  been  transmitted  to 
Congress. 

TUs  report  gives  the  status,  as  of 
Septemb^  1.  lOOa  of  28  deferrals  and 


eleven  rescission  proposals  contained  in 
•even  special  messages  for  FY  1900. 
These  messages  were  transmitted  to 
Congress  on  October  2, 1989,  January  29. 
199a  February  6, 1990,  April  18, 199a 
April  23. 199a  lune  2a  1990  and  June  2a 
199a 

Rescissions  (Table  A  and  Attachment  A) 

As  of  September  1, 1990,  eight 
rescission  proposals  totalling  $327.4 
million  were  pending  before  Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  September  1. 199a  $2,300.5 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  B 
shows  ihe  history  and  status  of  each 
deferral  reported  during  FY  1990. 


Infonnation  from  Special  Messages 

The  special  messages  containing 
information  on  deferrals  and  rescissions 
that  are  covered  by  this  cumulative 
report  are  printed  in  the  Federal  Regtoter 
as  cited  below: 

64  FR  41410,  Friday,  October  a  1989 
55  FR  386a  Monday,  February  5, 1990 
55  FR  538a  Wednesday,  February  14, 

1990 
55  FR  17364.  Tuesday.  April  24, 1990 
55  FR  1827a  Tuesday  May  1. 1990 
55  FR  27974.  Friday,  July  a  1990 
55  FR  28584,  Wednesday,  July  11. 1990 
Richaid  G.  Oaraua. 
Director. 
■HAMQ  COOC  S114M1-M 
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t!ABLI  A 
STATUS  or  TT  1990  RIJSCZSSZONS 


AaooDtS 

(Zn  aiUioas 

of  dollara) 


Raaclsslons  proposed  by  thm  Pr«sld«nt . 

Accaptttd  by  th%  Congress 

rnadiag  nmim  avallabl* 

ruading  n«T«r  withlMld. ................ 


Pandlng  bsfoxtt  th*  Congress. 


554.3 

0 
-45.1 

-1S2.8 

327.4 


TABLI  9 
STATUS  OV  FT  1990  DEPVRRAZ.S 


Aaouats 

(Zn  aillioas 

of  dollars) 


Dttf^rals  propossd  by  ths  President. 


Rontine  Xxecotive  releases  through  Septeaiber  1,  1990 
(OMB/Ag«ncy  releases  of  $8,807.0  ailllon,  partly 

offset  by  cusBlative  positive  ad^stnents  of 

$3S.O  aillioa.) 

Overturned  by  the  Congress 


11,071.5 
8,771.0 


Currently  befdure  the  Congress... 


Attachstente 


•  •   •  e   •  • 


2,300.5 


"  ..:    iV 


UMI 


ATTACHMENTA 
Stabis  of  FY  1990  Rescissions 
(Amounts  in  thousands  of  dolan) 


Anxxjnt 


As  of  Septemt)er  1, 1990 


Rescission 
Nunter 


Previousiy     Currently 
Considered      before 
byCohgress  Cwigress 


Date  of 
Message 


Amount 

nmriiMinfl 


Amount 

Made 

Avalable 


Date 

Made 

AvaUble 


Cor^jressional 
Action 


DEPARTMENT  OF  AGRICULTURE 

Agriculural  Research  Service 
Buidingsandfacities R90-1 

Cooperative  State  Research  Service 
Buildings  and  fadtties.. R904 

DEPARTMENT  OF  COMMERCE 

&9onomic  Development  Administration 
Economic  development  assistance 

R90^ 

DEPARTMENT  OF  DEFENSE.  MILITARY 

Mttary  Construction,  Arniy. R90-4 

MHaryConstnjctton.Navy R90^ 

Mifltary  Constmction,  Air  Force ....  R90-6 

MKaryConstmction.  Defense  Agencies  R90*7 

Famly  Housing,  Anny... ROM 

Famly  Housing,  Navy R90-9 

Famly  Housing,  Air  Foros......~...~....~  R90-10 

Famly  Housing,  Defense  Agencies R90-1 1 

TOTAL,  RESCISSIONS  PROPOSED^    ...''.''  ''\ 


4.07S 


41,008 


04-2»90 


04-23^ 


181,800 


04-23^ 


155,745 

06-28^ 

6,200 

06-28^ 

27,290 

06-28^ 

68.119 

06-28^ 

12.664 

06-28-90 

11.037 

06-28^ 

46.020 

0628-90 

300 

06-28-90 

226.883      327,375 


NOTE:  The  $181  ^mWonpropoeed  for  rescission  in  RMdsrion  Proposal  No.  9(K3 
Therefore,  there  was  no  need  to  release  the  funds. 


never  wlhheld  fnm  oUgatioa 


4.075       06-18-90 


41,008       06-18^ 


(See  note  iMlow.) 


46,063 


^      sm      u-  ,j^,j.     ■^ 

W-  >^    V  •.'  K  .'  '.' 


FUNDS  APPROPRIATED  TO 
THEPRESIDBfT 

International  Security  Assistance 
Economic  support  feind«. 


>••«••••••••••••••< 


~.     itl      .^..»*<.^.:' 


Foreign  mHlary  financing~.............~ 

Intsmational  mlKory  education  and 

DEPARTMENT  Of  AGRICULTURE 

Forest  Service 

Expenses,  txush  disposaL............ 

Cooperative  wonc»«».  ••••••••••  ••.••••••••• 


DEPARTMENT  OF  DEFENSE  • 
/MIUTARY    ^^- i,:^  ,. 

Abcnft  ProcuremerM,  Ariny...^ 
Procurement  of  ArnmunUon.  Anny. 
Procurement  of  AmnunBon,  Army. 
OUwi  Procurement  Army. 


>••*••••••■«•••••« 


ATTACHMENTS 
Status  of  FY  1990  Defenals  -  As  of  September  1 .  1990 
(Amounts  b)  ttxMJsands  of  doMars) 


Amowits  Transmfited 


Reiea8e8(-) 


Amount 


Cumulative  Congres-  Congres-  Cumulative    Deferred 

Deferral    Original    Subeequent   Dateof       OMB^      sionaly     sional     .  A^uat-         asof 
Number    Request   Change(4-)  Message    Agency    Required   Action     mentsM      9-1-90 


D90-2 
D90^ 
D90-3A 


090-1 

271  .ooa 

D90-1A 

D90-1B 

D90-1C 

D90^ 

4.156.642 

D90-9 

10-02-89 
1.796,079  01-29^ 
19331   04-16-90 
3^350  06-26-90    2.071,694 

01-29-90    4.110,588 


01-2»«(i 


23,293 


188,680 
410.189 


10-02-89        52.726 
10-02-89 
367.148  01-2940      322396 


Ji    V   ■■ 


D90-10 

16.000                    02-06-9Q 

16.000 

DOO-n 

310.000,  1  L^     02-06^ 

310.000 

D90-12 

90.000.  f  .      r     02-OMC 

90.000 

D90-13 

11300" .:' f  ^. :'.' 02K)6« 

11.000 

r.i   >    V  .'•  •:    ....     -- 

nccT 

rnpv  AVAII  ARLE 

'-  .■ 

401.165 

46,054 

0 


135354 


36.000       490.441 


0 
0 
0 
0 


Z 

o  . 
s: 
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ATTACHMENT  B 
Status  of  FY  1990  Deferrals  -  As  of  Seplembflir' 
(Amounts  in  thousands  of  doMars) 


1.1990 


ft»lsase8(-) 


Aqflney/Buraaii/Annniirt 


Amounls  Twnsn^tted 
Oefeoal    Original 
NuntMT    RsQuest 


)nt   Daieof 
Ct)ange(-i-)  Ittossage 


Amount 

Cumulative  Congres-  Congres-  Cumulative  Deferred 

OMB^      sionaHy     sional       Adjust-  asof 

Agency    Required    Action     mentsH  9-1-90 


AlreraH  Procurement.  Navy 

weapoiw  nocursmeti.  navy 

Sl^buBdbig  and  Conversion.  Navy- 
Shipbuilding  and  Conversion.  Navy.. 
Mnifaii  rrooursniont  ^v  roi6e..M~.... 

Missle  Pioourement.  Air  Force 

OltMf  Procurement,  Air  Fbroe 

Natienal  Guard  and  fleaen« 

E(|ui|pment,  Defense..............~.....« 

Research.  Developmert.  Test  and 

Evaluation,  Air  Force 

Research,  Development,  Tesi  and 

Evaluation.  Defense  Agencies ~ 

MHaiy  Conatnidion,  Army........~...... 

MHafy  Constiucdon,  Army ................ 

Mttary  Constnjdion,  Anny  National 

Mttaiy  Constnidion.  Air  National 

Mttary  Constftjction,  Anny  Resen/e... 

DEPARTMBIT  OF  DEFBISE  -  CIVIL 

WildHe  Consen/ation,  Mlitary 
Reservations 
wndVe  oonsen^ation.  Defense » 


090-14 

200.000 

080-15 

13.900 

090-16 

592.398 

090-17 

324.800 

pBO-18 

181.700 

090-19 

131.000 

090^ 

70.000 

000-21 

40.900 

000-22 

100.000 

000-23 

21.000 

000-24 

3.200 

090-25 

18.150 

090-28 

18.301 

090-27 

36341 

090-28 

16,660 

02-06-90 
02-06-90 
02-0&^ 
02-OfrM 
02-0»«0 
02-06-60 
02-06^ 

02-06-90 

02-06M 

02-06-90 
02-06-90 
02-06^ 

02-0»M 

02-0fr90 
02-Ofr^ 


200,000 
13.900 
S62398 
324«8d0 
161.700 
131.000 
70.000 

40.900 

100,000 

21,000 

3*200 

16^150 

ia301 

3^841 
16*660 


0904 
09(MA 


1,047 


10-02-69 
460  04-1840 


47 


0 
0 
0 
0 
0 
0 
0 

0 

0 

0 
0 
0 


0 
0 


1.450 


-  ATTACHMENT  B   , 

Status  or  FY  1990  Deferrals -As  Of  SepMnber  1 .  1990 
(Amounts  in  thousands  of  dolara) 


Amounts  Transmtted 


Reteases(-) 


Aflaney/BurMu/Aoeounl 


Dsfofral 
Nunnber 


Original 
Request 


Cumulative  Congres-  Congres-  Cumulative 

Subeequent   Dateof       0MB/      sionaly     slonal       A^uM- 
Ctwnge(-f)  Message    Agency    Required    Action     ments(4) 


Amount 

ueiefrea 

as  of 

9-1-90 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
Umftation  on  adminifltrative 
expenses  (oonstmction) 


•••••••••••••••••• 


D90-5 
D90-5A 


7^78 


104)2-89 
48  04-18^ 


DEPARTMENT  OF  STATE 

Bweau  for  Refugee  Programs 
United  States  emergency  refugee  and 


migration  assistance  fund,  executive.... 

D90^ 

D90^ 

D80-8B 

44 

10-02-89 
49.7B5  01-29-90 
tf  .000  08-28^ 

DEPARTMENT  OF  TRANSPOfTTATION 

• 

;- 

; 

Federal  Aviation  Administration 
FadWes  and  equipment  (Afrport  and 
ainvaytnjstfund) . 

D90-7 
D90-7A 

50231 

10-02-89 
673,064  01-29-90 

TOTAL  DEFERRALS.....»...«.;............. 

» 

7,754,185 

3,317^5 

7.127 


31,950 


42379 


1.175/(25 


8307.043 


38,000    2300,496 


The  above  totals  may  not  add  due  to  roundhg. 

[FR  Doc.  90-21941  Filed  9-14-M;  8:45  am) 
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Monday 
September  17,  1990 


Part  X 


The  President 


Proclamation  6179— Modification  of 
Tariffs  and  Quota  on  Certain  Sugars, 
Syrups,  and  Moiasses 
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TltteS-^ 

The  Prasident 
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Presidential  Documents 


•171  of 


18, 


Mo«fificatioii  of  Tariffs  and  Quota  on  Certain  Sugars,  SynqM, 
and  Molasses 


■''■  t  *  t'-i  i''**'^'*^  "*  ■  •  < 


By  Hm  PMUbnt  of  dM  Uiritod  Stataa  of  America 

A  Prodamalloa 

1.  Additional  U.S.  note  2  to  diapter  17  of  the  Harmonized  Tariff  Schedule  of 
the  United  State*  ifHS),  contaiaed  in  title  I  of  the  Tariff  Act  of  1930  (46  Stat 
690).  as  amended  by  aectim  1204(a)  of  tlie  Omnibus  Trade  and  Competitive- 
nees  Act  of  1988  (19  U.S.C  S004(a)).  anthorizes  the  President,  for  such  time  as 
title  H  of  the  Sia%u  Act  of  1048  (01  Stat.  922)  or  substantially  equivalent 
lagialation  ia  not  in  effect,  to  modify  HIS  column  1  customs  duty  rates  and 
quota  Hmitotioas  lor  artidet  jdassified  in  subheadings  1701.11.00,  1701.12in, 
1701.91JZ0,  1701.99.00.  1702.90J0,  180640.40.  and  2106.90.10.  if  the  President 
finds  and  paroclaims  that  audi  modifications  are  required  or  appropriate  to 
give  due  consideratlim  to  die  Interests  in  the  United  States  sugar  market  of 
domestic  producers  and  materially  affected  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade  (GATT).  Previously.  Proclamation  No.  3622  of 
December  16, 1967  (82  Stat.  1465).  had  added  ahnost  identical  provisions  to  the 
former  Tariff  Schedules  of  the  United  States  (TSUS)  in  the  form  of  headnote  2 
to  iulH>art  A.  part  lOt  schedule  1,  in  order  to  carry  out  a  provision  in  the  trade 
agreemoit  known  aa  the  Geneva  (1987)  Protocol  of  the  GATT  (Note  1  of  Unit 
A.  Chapter  10.  Part  I  of  Schedule  XX:  19  U.S.T.,  Part  n.  1282). 

2.  The  Sugar  Act  of  1948  expired  on  December  31, 1974,  and  it  has  not  been 
replaced  with  substantially  equivalent  legislation.  Proclamation  No.  4334  of 
November  18. 1974  (39  PR  40739),  estabUdied  rates  of  duty,  and  an  absolute 
import  quota,  for  suich  sugars,  syrupa,  and  molasses,  to  become  effective  on 
January  1. 1975.  Prodamation  No.  4334  further  proclaimed  such  quantitative 
limitatifHis  in  the  fwm  of  headnote  3  of  subpart  A.  part  10.  schedule  1  of  the 
TSUS.  Subsequent  prodamations  have- modified  such  rates  of  duty  and  quota 
limitations.  The  provisions  of  headnote  3  to  subpart  A.  part  10,  schedule  1  of 
the  TSUS  are  now  set  forth  in  additional  U.S.  note  3  to  chapter  17  of  the  HTS. 

3.  On  June  22.  lOOa  the  Council  of  the  GATT  adopted  a  panel  report  that 
concluded  that  the  absidute  quota  on  imports  of  sugar,  syrups,  and  molasses 
maintained  by  the  United  States  pursuant  to  additional  U.S.  note  2  to  chapter 
17  of  the  HTS  is  inconsistent  with  the  obligations  of  the  United  States  and 
whidi  recommended  that  the  United  States  either  terminate  such  import, 
restrictions  at  bring  them  into  conformity  with  the  GATT. 

4.  Section  902(a)  of  the  Food  Security  Act  of  1985  (99  StaL  1443;  7  U.S.C.  1446 
note)  requires  the  President  to  "use  all  authorities  available  to  the  President  as 
is  necessary  to  enable  the  Secretary  of  Agriculture  to  operate  the  sugar 
program  established  under  sectitm  201  of  the  Agricultural  Act  of  1949  (7  U.S.C 
1446)  at  no  cost  to  the  Federal  Government  by  preventing  the  accumulation  of 
sugar  acquired  by  the  Commodity  Credit  Corporation." 

5.  Section  S04(a)(l)  of  the  Trade  Act  of  1974  (19  U.S.C.  2464(a)(1))  authorizes 
the  President  to  withdraw,  suspend.  <v  limit  the  application  of  die  duty-free 
treatment  accorded  under  section  501  o^  that  act  with  respect  to  any  article  or 
with  re^[>ect  to  any  country,  except  that  no  rate  of  duty  may  be  established 
with  respect  to  any  artkle  other  than  the  rate  that  would  otherwise  apply,  hi 
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laking  such  a(^iu  tho'President  pHuf  consider  the  facton  set  forth  in  sections 
501and502{c)ofthatact,    ,         "'  ' 


■Mi.- 


t  Section  213(d)  of  the  Caribbean  Basin  Ecohpmie  Recovery  Act  (CBERA)  (19 
tJ.S.C  2703(dj)  provides  specific  rules  with  re^ct  to  imports  of  sugars, 
syrups, -and  molasses  from  CBERA  beneficiary  countries  for  as  long  as  there  is 
aprpclamation  issued  by  the  President  pursuant  to  the  authority  vested  in  him 
by  aection  22  of  the  Agricultural  Adjus^nent  Act  of  1933,  as  amended  (7  U.S.C 
824).  to  protect  a  price-support  program  for  sugar  beets  and  sugarcane.  With 
respect  to  imports  of  sugars,  syrups,  and  molasses  from  all  CBERA  beneficiary 
countries  except  the  Dominican  Republic,  Guatemala,  and  Panamia.  section 
2i3(dKl)(A)  requires  that  "duty-free  treatment  shall  be  provided  in  the  same 
manner  as  it  is  provided  pursuant  to  title  V  of  the  Trade  Act  of  1974  .  .  .  .". 
With  respect  to  hnports  of  sugars,  syrups,  and  molasses  from  the  Dominican 
Republic  GuatemaU.  and  Panama,  paragraph  (2)  of  section  213(d)  provides  for 
absc^te  quotas  <uid  furtho'  provides  ihat  such  quantities  of  sugars,  syrups, 
and  molasses  shall  be  atfanitted  free  of  duty.  However,  the  President,  upon  the 
repommendation  of  the  Secretary  of  Agriculture,  may  suspend  the  quantitative 
Umitadons  inclosed  under  paragraph  (2}  if  hie  determines  such  action  will  not 
interfere  with  the  price  support  program  for  sugar  beets  and  sugarcane  and  is 
appropriate  in  light  of  maricet  conditimis  and  may  suspend  duty-fr<ee  treatment 
for  aU  or  part  of  the  quantity  of  sugar,  syrups,  and  molasses  permitted  to  be 
entered  by  par^raph  (2)  if  such  action  is  necessary  to  protect  the  price- 
support  program  for  sugar  beets  and  sugarcane. 

7.  Section  1204(c)(3]  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988 
(19  U.S.C.  3004(c)(3))  provides  that  if  a  rate  of  duty  established  in  column  1  of 
the  HTS  by  the  President  is  higher  than  the  existing  rate  of  duty  in  column  2. 
the  Presidost  may  knxease  the  rate  in  ooliunn  2  to  the  hi^er  rate  established 
in  column  1.  :.;-?•:- 

9.  Section  804  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2483). 
Authorizes  the  President  to  embody  in  the  HTS  the  substance  of  the  provisions 
<rf  that  act  and  of  other  acts  affecting  import  treatment,  and  actions  taken 
thereunder,  including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

9..I  find  that  the  modifications  hereinafter  proclaimed  of  the  import  duty  rates. 
imd  the  quantitative  limitations  thereof,  on  the  importation  of  sugar,  syrups. 
and  molasses  classified  in  subheadings  1701.11.0a  1701.12.00,  1701.91.20. 
1701.99.0a  1782.90.30. 1806.10.4a  and  2108.gai0  of  the  HTS  are  required  and 
appropriate  to  give  due  consideration  to  the  interests  in  the  United  States 
mgar  maricet  of  domestic  producers  and  materially  affected  contracting  par- 
ties to  the  GAIT. 

10.  Having  considered  the  factors  set  forth  in  sections  501  and  502(c)  of  the 
Tnde  Act  of  1974.  including  Uie  anticipated  impact  on  United  States  produc- 
ers of  like  or  directly  competitive  products.  I  further  find  that  the  limitations, 
hereinafter  proclaimed,  of  the  application  of  the  duty-free  treatment  accorded 
under  section  501  of  that  act  with  respect  to  sugars,  syrups,  and  molasses 
classified  under  subheadings  1701.11.oa  1701.12.00,  1701.91.20.  1701.99.00. 
1702.90.30. 1806.10.40,  and  2108.90.10  of  the  HTS  are  necessary  and  appropri- 
ate. 

11.  I  find  that  there  are  currently  in  effect  proclamations  issued  by  the 
President  pursuant  to :  the  authority  vested  in  him  by  section  22  of  the 
Agricultural  Adjustment  Act  of  1933.  as  amended  (7  U.S.C.  824).  to  protect  a 
price-support  program  for  sugar  beets  and  sugarcane,  including  Proclamation 
No.  4U40of  May  5,1982,  Proclamaticm  No.  5071  of  June  28, 1983.  Proclamation 
No.  5184  of  March  19,  1984,  Proclamation  No.  5294  of  January  28,  1985, 
Proclamation  No.  5313  of  March  29. 1985.  and  Proclamation  No.  5340  of  May 
17,  1985.  Accordingly.  I  determine  Aat  the  duty-free  treatment  of  sugars, 

.  syrups,  and  molasses  teiported  from  beneficiary  countries  under  the  CBERA 

-'anddas^ified  under  •ubhemUngslTOl.mOO.  1701.12.00. 1701.91.20. 1701.99.00. 

1702.9a30.  1806.10.40;  land  2108.90.10  of  the  HTS  must  be  subject  to  the 
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limitaticms  hereinafter  proclaimed,  corresponding  to  the  limitation  of  duty-free 
treatment  for  the  same  articles  when  imported  from  designated  benefiduy 
developing  countries  under  &e  Generaliz«l  System  of  Preferences  (GSP).  as  is 
provided  pursuant  to  title  V  of  the  Trade  Act  of  1974. 

12. 1  further  find  and  determine,  upon  the  recommendation  of  the  Secretary  of 
Agriculture,  that  the  suspension  of  the  quantitative  limitations  imposed  under 
paragraph  (2)  of  secti<m  213(d)  of  the  CBERA,  as  hereinafter  proclaimed,  will 
not  interfere  with  the  price  support  program  for  sugar  beets  and  sugarcane 
and  is  appropriate  in  light  of  maricet  conditions  and  that  the  suspension  of 
duty-&«e  treatment  for  part  of  the  quantity  of  sugar,  syrups,  and  molasses 
permitted  to  be  entered  by  paragraph  (2)  <tf  tiiat  «ct,  as  hra«inafter  proclaimed, 
is  necessary  to  protect  the  price-suppcnt  program  for  sugar  beets  and  sugar- 
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NOW.  TlffiREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  the  provisions  of  title  I 
of  the  Tariff  Act  of  1930,  as  amended;  sections  501,  502,  504,  and  604  of  the 
Trade  Act  of  1974.  as  amended;  section  213  of  the  CBERA;  section  1204  of  the 
Omnibus  Trade  and  Competitiveness  Act  of  1988;  additional  U.S.  note  2  to 
chapter  17  of  the  HTS;  and  section  301  of  Title  3  of  the  United  States  Code,  do 
hereby  proclaim: 

(1)    Subheadings    1701.11.00.    1701.12J)a    1701.91.2a    1701.99.0a    1702.90.3a 

1806.10.40.  and  2108.90.10  of  the  HTS  are  modified  as  provided  in  Annex  I  to 
this  proclamation. 

|2)  Additional  U.S.  notes  3  and  4  to  chapter  17  of  the  HTS  are  modified  as 
provided  in  Annex  n  to  this  proclamation. 

(3)  The  duty-fi%e  treatment  accorded  to  sugars,  syrups,  and  molasses  de- 
scribed in  subheadings  1701.11.01, 1701.12.01, 1701.91.21, 1701.99.01. 1702.9a31, 

1806.10.41,  and  2106.90.11  of  the  HTS,  whidi  are  imported  frx)m  beneficiary 
countries  for  purposes  of  the  GSP  and  CBERA,  shall  be  limited  to  the 
quantities  as  established  and  allocated  pursuant  to  paragraphs  (a)  and  (b)  of 
additional  U.S.  note  3  to  chapter  17  of  the  HTS.  Duty-free  treatment  shall  be 
accorded  to  the  importation  of  sugars,  which  are  imported  from  the  benefici- 
ary countries  for  purposes  of  the  GSP  and  CBERA,  as  described  in  subheading 
1701.11.02  of  the  HTS.  Duty-free  treatment  shall  not  be  accorded  to  the 
importation  of  sugars,  syrups,  and  molasses,  imported  from  beneficiary  coun- 
tries for  purposes  of  Uie  GSP  and  CBERA.  as  described  in  subheadings 
1701.11.03,  1701.12.02,  1701.91.22,  1701.99.02,  1702.90.32,  1808.ia42,  and 
2106.90.12  of  the  HTS.  Accordingly,  the  quantitative  limitations  imposed  under 
paragraph  (2)  of  section  213(d)  of  the  CBERA  are  hereby  suspended. 

(4)  All  previous  proclamations  issued  under  the  authority  vested  in  the 
President  by  section  201  of  the  Trade  Expansion  Act  of  1962  (19  U.S.C  1821) 

:  and  headnote  2  of  subpart  A  of  part  10  of  schedule  1  of  the  former  TSUS.  with 
.respect  to  rates  of  duty  or  quantitative  limitations  on  the  importation,  of 
;  sugars,  syrups,  and  molasses,  including  Proclamation  No.  4334  oif  November 
18, 1974,  Proclamation  No.  4463  of  September  21. 197a  Proclamation  No.  4466 
4A  October  4. 197a  Proclamation  No.  4539  of  November  11. 1977.  Proclamation 
No.  4610  of  November  30,  197a  Proclamation  No.  4663  of  May  24.  1979. 
Proclamation  No.  4720  of  February  1,  1980.  Proclamation  No.  4770  of  July  1. 
1980,  Proclamation  No.  4888  of  December  23, 1981,  Proclamation  No.  4841  of 
May  5,  1982,  Proclamation  No.  5002  of  November  30. 1982;  Proclamation  Na 
5104  of  September  23, 1983.  and  Proclamation  No.  5297  of  January  31. 1985,  are 
hereby  teiminated  and  rescinded. 

(5)  The  modifications  made  by  this  proclamation  shall  be  effective  with 
respect  to  articles  entered,  or  Withdrawn  fit)m  warehouse  for  consumption,  on 
or  afier  October  1. 1990. 
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(6)  In  order  to  |»ovide  fdc  the  continuation  of  previously  proclaimed  staged 
rate  raductions  on  gooda  originatii^  in  the  territory  of  Canada  in  the  HTS 
WihhftwdiT^  m  AaneK  I  to  d^  pcodoBation.  effective  with  respect  to  goods 
originating  kk  the  toritoiy  of  Canada  which  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1. 1991.  the  rate  of  duty  in  the 
HTS  set  Jsxdh  in  the  Ratea  of  Duty  V^ecial  subcolumn  followed  by  the 
•ymbol  "GA"  fai  parentheses  for  each  of  the  HTS  subheadings  enumerated  in 
sttch  annex  shall  be  deleted,  and  die  rate  of  duty  pursuant  to  the  terms  of  the 
United  States-Canada  Fne-Tnde  Agreement  rfiall  be  inserted  in  lieu  thereof. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
September,  in  the  year  of  oar  Lord  nineteen  hundred  and  ninety,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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II  .  AMMBX  I 

lOHS  TO  THE  HARMONZZBO  TARIFF  SCHEDULE  OF  THE  UNITBP  STATES 


:i 


BiUiag  eocb  MSt-Ol-M 


li:  :.   '  .'   .<        ..   it;:* 


1.  Brackated  matter  ia  included  to  aaaiat  in  tha  understanding  of 
proclaiiiad  modif  icationa . 

2.  'the   following  auperaedea  aattar  now  in  the  HataKinised  Tariff  Sdiedula  of 
jthe  Unitad  Stat aa  (HTS) .  The  aubhaadinga  and  avparior  daaoriptiona  ar«  aat 
■forth  in  colunnar  format,  and  material  in  auch  coluatfta  ia  inaartad  in  the 
columns  of  tha  HTS  daaignatad  "Heading/Subhaading",  "Article  Description", 
"Rates  of  Duty  1-Ganaral?,  *Rataa  of  Duty  l-Spacijal",  and  "Rataa  of  Du^ 

^2",    respectively.      ;  ! 

Effective  aa  to  articles  entered,  or  withdrawn  from  warahouaa  for 
conaxMiptxon,  on  or  after  October  1.  1990  ~ 

<a)  The  Harmonized  Tariff  Schedule  of  the  United  Stataa  ia  modified  aa  i 
follows: I 

<1)  (A)' I  Subheading  1701. 11. 00  is  stricken  and  the  following  new 
subheadings  are  inaerted  in  lieu  thereof: 


U701 

,rn«i. 
tin. 


u.oi 


.  fc  ?    »*■ , 


i 

1701.  n.M 


■  i 


UMi 


Can*  oc  l8»»t  augar 
and  ehaadcally  par* 
•ncroa*.  la  aoXld  focm:) 
l»am   augar  ...:}• 

Can*  aqqar: 

t 

D*acrlk*4  tn  paragraplta 
(a)    and   (b|    «f  addltienat 
V.S.   not*  3  t«  d>apt*r  11 
and  *nt*E*d  puauaat  to 
ita  pcovlalona   ,    •    ■ 


"i: 


l.<60C«/k«  !••• 

0.020««««/k9  for 
:«aak  ^agra* 

iindax  100 

4*9>*«*  (and 

fraettaaa  «f 

#  dagr** 

In  prop«rttaa) 

but  iMt  l*«a 

than  0.»430S4«/k« 


l.lM4«/ka  l**a 
«,01<534(/k9 
for  each  dagraa 
onAar  100  dagr**» 
(*ad  fraetlona  of 
a  daaraa  tn  pre- 

Krtioal  bat  not 
••  than 
0.7S50«3«/k9  (C&l 


«.3n7^/kf 
loaa 

0.0(2200S«/kg 
for 


100 

(and  fraetloita 

of  a  dagt** 

la  propertlott) 

bat  not 

lm»»   tbaa 

2.031S(2«/ltt 


Otbar  augar  to  b* 
for  tbo  prodoetlon  (otbor 
tban  hf   dlatlllatloo)  of 
polytaydrle  aleohola, 
*xo*pt  polybydrle  aleohola 
for  ua*  aa  a  aobatltuta 
for  augar  In  haaan  food 
conaonptlon,  or  to  bo 
r*fln*d  and  r*-*Kport*d  In 
r*ftn*d  for*  or  In  aogar- 
containlng  pro^oCta, 
provtdod  that  th*  asportation 
of  auch  roflnod  or 
laanofacturad  artlclaa  la 
not  aa*d  aa  tb*  'baala  of 
any  dalM  for,  or  raaalt  la, 
a  rafund,  aa  draaback,  of 
,dutloa  paid  an  artlclaa   ■  -  '- 
claaalflad  In  aubhoadlngji 
1701.11.03,  1701.12.02, 
1701. t*. 02, 
1«0«,10.42. 


1791 . n . 22, 
1702. »9. 32, 
2104. 00.12 


1.4CO<4/kg  laaa 
e.020«C0«/kg  for 
•acb  dagra* 
undar  100 
dagr**a  (and 
fractlona  of 
a  dagr** 
In  proportion) 
bat  not  loaa 
tban  0.>430S4«/lig 


rr**  (A*,B*.II.t 
l.l«*4«/kg  l**a 
0.01«S34*/kg 
for  oaeb  dagrai 
oodar  100  d*graaa 
(and  fractlona  of 
a  d*gr**  la  pro- 
portion) bat  not 
loaa  than 
0.75S0t3«/kg  (C») 


4.3ll70«/k9 

0.0C22OOS«/kg 
for  oaeb 
dagraa  nndar 
100  dagraaa 
(and  fractlona 
of  a  dagraa 
la  proportion) 
bat  act 
laaa  thaa 
2.031SC2*/k« 
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OthM. 


37.3»C«/k9  lM« 
e.93t«/k«  for 
••Ob  *»fr»» 

<«ar«»«  (and 
fcaetlooa  of  • 
ri>j)ri«  In  pco- 
poctlen)  bat  not 
!••■  tbaa 
S4.1«l*/Ilt 


l.lM4«/k«  !••• 
0.01C934«/k9  (or 

!••  a»l|«««t   <and 
(raetlona  of  a 
<ayc»>  In  pco- 
poxtlonl   bat  not 
!•••  than 
Q.7MOI3«/k«|CA| 


37.9M«A9  !••• 
e.92M/k9  (or 

dagr—  (and 
(ractlona  of  a 
dogroa  in  propor- 
tion) not  iaaa 
tban  24.1<l*/kg* 


1701. M. 22 


(B)   Any  staged  reduction  of  a  rate  of  duty  set  forth  in  subheading 

1701.11.00  of  the  UTS  that  was  proelaiaed  by  the  President  l>efore 
the  effective  date  of  this  proclMMtloa  and  ecnild  otherwise  take 
effect  after  the  effective  date  of  this  proclaaation  shall  also 
apply  to  the  correepooding  rates  of  doty  set  forth  in  subheadings 
1701.11.01,  1701.11.02,  and  1701.11.03,  Inclusive,  of  the  RTS.   . 

(2)  (4^)  Subheading  1701.12.00  is  stricken  and  the  following  new 
subheadings  are  inserted  in  lieu  thereof: 


<B) 


Otbar.   . 


•.SaM/ft«  fac 


l.tcsiMta  > 


fCMetOM   of  ■ 

daif—  Im  fb- 

!•••  Uan 
24.1<l*/k9 


•.M««/k»fa 


tita4  bbt 
».TSS«fl3t/k9(ai)        than  tf.iaf/ktr 


any  staged  reduction  of  a  rate  vt   deky  sek  f oethi  i»  sebheadinf 

1701.19.20  of  the  HTS  that  was  proelaiaed  by  the  President  before 
the  effective  date  of  this  proclaowtion  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclamation  shall  al9» 
apply  to  the  corresponding  rates  of  duty  set  forth  in  subheadings 

1701.19.21  and  1701.19.22,  inclusive,  of  the  HTS. 

(4)  (A)  subheading  1701.99.00  is  stricken  and  the  followiny 
subheadings  are  inserted  in  lieu  thereof: 


liin 


•1701.13 
1701.12.01 


|Rab 


.eally  par* 

la  aoUd  (wait  I 


■aat  aofar: 

Dooerlbod  la  parafrayb* 

(a)  and  (b|  of  additional 

O.S.  not*  3  to  cbaptoc  17 

and  *nt*r*d  puratiant  to 

its  proTlalooa   1.4<0C«/k9  !••• 

0.030C««*/k9  for 
■acb  daft** 
and*r  100 
d*9r**a    (and 
fcaotlooa  of 


11701 


'1701. »• 
1701.»t.01 


Can*  or  b**t 

and  rhaadcaHy  par* 

in  aolld  toamti 


Oth*r! 

D*acclb*d  In  paraqtapba 
(a|   and   (b)   o(  •ddttiinil 
O.a.   not*  3  k»  ebaptac  17 
and  *nt*r*d  parauaa>  t» 
ita  provlalona   ,   .    «   . 


1701.12.02 


Otbar. 


In  proportion) 
bat  not  Iaaa 

O.M3<94«/k9 


r?.MM/k9  l*«a 
O.SaM/k«  Cor 


IM 


MCtteig 
!*••  tban 
24.1Cl«/k9 


pro- 


rre*  (A*, I*,  II.) 
I.l<04«/k9  !••• 
0.01«934«/k9 
for  *acb  dajraa 
andar  100  da^raaa 
(and  fraction*  of 
a  danr*!  In  pro- 
portion) bat  not 
iaaa  tban 
0.7550a3«/k9  (Cft) 


t.iaM«/hf  Iaaa 
0.01«S34«/k«  for 
aacb  <•§■••  uadar 
100  (hjriit  (and 
(raotlaoo  •(  a 
4a4C«*  in  pro- 
p*rtl«n|  bat  not 
!•••  Uiab 
0.7SS003«/k9(Cb) 


4.3tl70«/k9 

0.0S210094/k« 
(or  *acb 
dagr**  und*r 
100  d*9r**a 
(and  (raetlona 
•f  a  dajraa 
In  prapoctian) 
bat  net 
l*aa  tban 
2.i31S<2e/k« 

37.3«f«/k9  !*•• 
O.S2»«/k9  for 
*acb  dagra* 
oodar  lOO 
dagr***   (and 
f raetlona  of  a 
dagr**  in  pcoper- 
tlon)   not  l*aa 
tban  24.1Cl«/k9'* 


1701.»«.02 


1 .  4M<«/k9  l*aa 
0.0MM«*/h9  for 


ondar  100 
(■ 


»■•*  »»,V,XL)  4.30170«/ka 

1 .  l<04*/bB'  iMa  Iaaa 

O.OMCJM^kf  0.0(22005* /kg 

fox  *aeb  dagraa  for  aaob 
andar  100  dagraaa 

(an*  (sbBtiao*  e«  10»  < 

a  d>graa  fa  pro-  (and  fcaotlooa 

"at  ■•*.  of  a  ' 


•f 


i»pnpocMa«| 

bat.  a*t  !••• 

thMi  «.ff3«54«/t«  ■9.Tmn*/tut  (CK)     boC'aal 


z.aaas«a«/k« 


Otiiar. 


<B)      Any  staged  reduction  of  a  rate  of  duty  set   forth  in  subheading 

1701.12.00  of  the  HTS  that  was  proclaimed  by  the  President  before 
the  effective  date  of  this  procleunation  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclamation  shall  also 
apply  to  the  corresponding  rates  of  duty  set  forth  in  subheadings 

1701.12.01  and  1701.12.02,    inclusive,    of  the  HTS. 


nr.3M«/tg  Iaaa 
0.92f«/kg  for 
aacb  dagr*a 
aodba  MO 
dagraaa   (an* 
(raetioBa  of  « 
dagraa  in  pr*— 
portion)  bat  not 
l*aa  tban 
24.1(l*/kg 


l.Z«Mi/ky  !*•• 
O.Cl(S34*/kg  (ar 
*aGb  dagr**  uadar 

(raetloaa  of  a 
dagraa  ta  pra» 
portion)  but  not 
l*aa  tban 
0.7SS0a3«/kg(Cb| 


0.92»«/kg  (or 


fraeCfODa  of  a 
dagraa  Id  propor- 
tion) not  Iaaa 
tban  24.1<14/kg* 


or  (A) 


11701 


(1701.01 


'1701.01.21 


Subheading   1701.91.20   is 
subheadings  are   inserted 

Can*  or  b**t  aogar 
and  ebaadcallr  par* 
aaeroa*.  In  aolld  (or*:) 
(Otbar: I 

Containing  addad 
coloring  bat  not 
fli 


stricken  and  the  following  new 
in  lieu  thereof: 


<B)   Ai^y  staged  reduction  of  a  rate  of  duty  set  forth  in  subheadiiig 

1701.99.00  of  the  HTS  that  was  proclaimed  by  the  President  before 
the  effective  date  of  this  proclamation  and  would  otherwise  tiHte 
effect  after  the  effective  date  of  this  procliunation  shall  aklso 
apply  to  the  corresponding  rates  of  duty  set  forth  in  subheadings 

1701.99.01  and  1791.99.02,  inclaslve,  of  the  BTS. 

<5) (A)  Subheading  1702.90.30  is  stricken  and  the  following  new 
subheadings  are  ixwerted  in  lie«  thereof: 


(l');02  90 


Otbor 


>l 


avorlag  aattaril 

0**crib*d  la  f    -   |    ift  i 
(a)  aad  lb)  of  a4dttl«aal 
O.a.    ae«*  3  t*  iTbulif  17 
and  •■C*c*d  pgraaat  ta 
ita  previaiana  


1702. M  31 


1  tntt/tm 
e.MO«M*/fef  (or    l.l««40/to  iaaa 


rr**  (»•,■*, Xb) 

l.l««40/to  lar 

0.0t<9340/k9 


4. 3*1704 /kg 
l*aa 

0.0<22005«/kg 
for  aacb 
100  dagraaa  dagr**  uadar 
(aad  fractiooa  of  100  d*gr*aa 
•  daocaa  in  pro-   (aad  f raotlona 
Bortian)  bat  aet   of  a  dagiaa 
Iaaa  tbaa        la  pcopoatioa) 


la  proportion) 

bat  aot  Iaaa 

tban  0.»43*94«/kg     0.7S9O03«/kg   (Cb)      bat'not 


Iaaa  tbaa 
2.0319«2*/kg 


1702..  00.31 


'Containing  aolubVa 
non-aogar  aottda 
(axcludlan  aav 
foralgn  aubstanc** 
that  Bay  ba«»  ba«a 
addad  or  da*alapail  la 
tb*  product)   *qnal  to 
(  paroMiC  *«  iaaa  br 
«*igbt  of  tb*  total 
aolobla  aolida: 

D*aerlb*d  in  paragaanb* 
(a)   and   (b)   of  addltioM 
O.a.   Beta  3i  t»  lOiiptaa  IT 
and  aotarad  puaaaaat  l»> 
ita  .proviaiena  .... 


ttAaS^  augata  at 
the  rat*  p*r  kg 
applieabl*  onder 
baadlng  1701  to 

taatiay  !•» 


•,XL) 
X.ICr4V/tg(Ck) 


toCal  augara  at 
tba  rat*  par  kg 
applicable  andar 
beading  1701  to 
•agar  teatiag  lOS 


Otbar 


3». 


a.2*»l>/kg(Cb)   37.3*S«/kg« 
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<B)      Any  staged  reduction  of  a  rate  of  duty  set  forth  in  subheading 

1702.90.30  of  the  HTS  that  was  proclaimed  by  the  President  befolre 
the  effective  date  of  this  proclaaation  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclawition  shall  also 
apply  to  the  corresponding  rates  of  duty  set  forth  in  stibheadinqs 

1702.90.31  and  1702.90.32,    inclusive,    of  the  HTS. 


(6) (A)    Subheading  1806.10.40  is  stricken  and  the  following 
sxibheadings  are  inserted  in  lieu  thereof: 


new 


•t } 


IIMC 


{EkoMlat*. . .  1 1 . .  ,   • 
o»cc». ..ti  ' 
esatalBta*. .  .i 
CoBt«lai,Bt. . .  I 


•ii. 


■■■IK  / 


(c)  Paragraphs  (1)  and  (2}  of  general  note  3  (c>  (jk^  tfX>f  of  the- HTS.  are 
Modified  by  striking  out  "1702.^0.30,  ISOCIO^O  «XKf  2106.90.10*  and 
inserting. in  lieu,  thereof  "1.702. 9a. 31«.  1806.10.41^  La0«.U)«42,  and 

2106.90.11".      .:.:-.'.  ;     -       .       .  .,   ^..  1.   .  -1.. 

(d)  The  superior  text  to  subheadings  9904.40.20  and  99a4.«0.40  o£  th*  HTS 
is  modified  by  striking  out  T70I.91.20*  and  inserting  in  lieu  thereof 
•1701.91.21,  1701.91.22".  , 

(e)  The  description  of  subheading  9904.40.60  of  the  RTS*  is  nodified  by 
striking  out  "subheading  2106.90.10"  and  inserting  in  Lieu  thereof 
"subheadings  2106.90.11  or  2106.90.12''. 

(f)  The  description  of  subheading  9904.10.60  of  the  HTS  is  aodified  by 
adding  "0{402.29"  in  mmerical  sequence. 


M*ccib94  is 

(a)   »md   |b)   •i  additional 

O.S.   nat*  3  to  ebaptas  IT 

aad  aatarad  posaaaat  to 

Ita  pcovlalona  Ootlabla  on 

total  aogara  at 
tba  rata  appllc- 
abla  oBdar  aab 


rTa«(A*,B*>IL) 

Potlabla  OB 
total  ao^ara  at 
tha  rata  appllc- 
abla  oadar 


Oatlablo  oa 
total  aogara 
tba  rata 
appllcabla 


•M«.l«.«t 


<B) 


1701.11.01 


Dotlabla  on 
total  aogara  at 
tba  rata  appllc- 
abla 


03 


1701.11. 


a 


(Cft) 


Dotlabla  oa  to- 
tal augara  at  ' 
tba  rata  appllc- 
abla 


baadiag 
1701. li. 


aoMiaadli 
1701.11 


1701.11.0: 

Dotlabla  on 
total  aogara 
tba  rata 
appllcabla 


at 


S 


aobhaadind 
1701.11.03" 


^^ 


Any  staged  reduction  of  a  rate  of  duty  set  forth  in  subheading 
1806.10.40  of  the  HTO  that  was  proclained  by  the  President  before 
the  effective  date  of  this  proclamation  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclamation  shall  also 
apply  to  the  corresponding  rates  of  duty  set  forth  in  subheadings 
1806:10.:41  and  1806.10.42,  inclusive,  df  the  HTS. 


ni  <A)  Subheading  2106.90.10  is  stricken  and  the  following 
subheadings  are  ihsejrted  in  lieu  thereof : 


If 
'■J 


t210< 
I210«.»0 


210C.M.11 


aiOd.M.12 


«tbar:| 

'■yropa  darlvad  frea  eaaa 
or  boat  aogar,  eootalalng 
addad  oelerlag  bat  Bot  addad 
flaverlBg  aattar 

Daacrlbad  Id  paragrapba 
(a)  wid  (b)  of  addltlaaal 
O.a.  aota  3  to  ebaptar  17 
and  antarad  pacayant  to 
ita  provlalona.  .  .  . 


Othar 


Dotlabla  on 
total  aogara  at 
1.4«0<«/kg 


Ootlabla  on 
total  aogara  at 
37.3M«/kg 


rraa  Vk,n*,lM 
Dotlabla  on 
total  aogara  at 
l.l(*4«/kg  (C») 

DOtiabIa  on 
total  aogara  at 
l.lC«4«/kg  (CA> 


Dotlabla  on 
total  aogara 
at  4.3«170«/kg 

Ootlabla  en 
total'  aogara  at 
37.3t««/kg" 


^'''"■.   . '(B)   Any  staged  reduction  of  a  rate  of  duty  set  forth  in  subheading 

2106.90.10  of  the  HTS  that  was  proclaimed  by  the  President  before 
th^  effective  date  of  this  proclamation  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclamation  shall  also 
apply  to  the  corresponding  rates  of  duty  set  forth  in  subheadings 

2106.90.11  and  2106.90.12,  inclusive,  of  the  HTS. 

<b)  General  note  3<c) (ii) <D)  of  the  HTS  is  modified  by  striking  out > 
"1701.11.00  Brazil,  Dominican  Republic",  "1701.12.00  Brazil",  "1701.91.20 
Brazil",  "1701.99.00  Brazil",  and  "^806. 10.40  Brazil"  and  inserting  in 
nusMrical  sequence  the  following  HTS  subheadings  and  countries  set  'opposite 
them: 


1701.11.01  Brazil; 
Dominican  Republic 

1701.11.02  Brazil; 
Dominican  Republic 


1701.12.01  Brazil 
1701.91.21  Brazil 
1701.99.01  Brazil 
1806.10.41  Brazil 
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.  ANNEX  II 

MODIFICATIONS  TO  THE  HAFMONIZEO  TARIfT  SCHEDULE  OT  THE  UNITED  STATES 

The  following  sup«rs«d««  and  replaces  additional  U.S.  notes  3  and  4  to 
chapt«r.  17  «if  the  Mamonised  Tariff  Schedule  of  the  United  States  tHTS)  . 

Effective  as  tp   articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  1.  1990. 

1.   Additional  U.S.  note  3  to  chapter  17  of  the  Haratonized  Tariff  Schedule 
is  modified  to  provide  as  follows:       .  r  '  ■  J.  :  v    ^^  . 


•3.  UIUJ 


Ui» 


"<iii) 


(!▼) 


;•  :.rt.i.  f. 


The  total  amount  of  sugars,  syrups  and  loolasses  entered,  or. 
withdrawn  from  warehouse  for  consumption,  tinder  subheadings 
1701.11.01,  1701.12.01,  1701.91.21,  1701.99.01,  1702.90.31, 
1806.10.41,  and  2106.90.11,  during  such  peri-od  as  shall  be  : 
established  by  the  Secretary  of  Agriculture  (hereinafter 
referred  to  as  "the  Secretary"),  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms  of  raw  value)  as 
shall  be  established  by  the  Secretary.   The  Secretary  shall 
determine  such  total  amount  as  will  give  due  consideration 
to  the  interests  in  the  U.S.  sugar  market  of  domestic 
producers  and  materially  affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and  Trade.   Such  total  amount 
shall  consist  of  (1)  a  base  quota  amount,  and  (2)  an  amount 
reserved  for  the  importation  of  specialty  sugars  as  defined 
by  the  United  States  Trade  Representative,  to  be  allocated 
by  the  United  States  Trade  Representative  in  accordance  with 
paragraph  (b) (i)  of  this  note. 

The  Secretary  may  modify  any  quantitative  limitations 
(including  the  time  period  for  which  such  limitation  are  '   - 
applicable)  which  have  previously  been  established  under 
this  paragraph,  if  the  Secretary  determines  that  such- action 
or  actions  are  appropriate  to  give  due  consideration  to  the 
interests  in  the  U.S.  sugar  marlcet  of  domestic  producers  and 
materially  affected  contracting  parties  of  the  General 
Agreement  on  Tariffs  and  Trade. 

-  ■      .  ' 

The  Secretary  shall  inform  the  Secretary  of  the  Treasury  of 
any  determination  made  tinder  this  paragraph.   Notice  of  such 
determinations  shall  be  filed  with  the  Federal  Register,  and 
such  determinations  shall  not  become  effective  until  the  day 
following  the  date  of  filing  of. such  notice  or  such  later 
date  as  may  be  specified  by  the  Secretary. 

Sugar  entering  the  United  States  during  a  quota  period 
established  under  this  paragraph  may  be  charged  to  the 
previous  or  subsequent  quota  period  with  the  written 
approval  of  the  Secretary. 


•';.' j*r=,i-..|  '^:  :•'i^;;^;•'•^7v.■;- 


*, » 


•  *  t 


i 


•i  *  >— =*  "  I  ■  •  i  .!  1  1  .)  li  ■  .  ■•  .V*  ST*  ■;•«'•■.  ft;  V  j"^-' 


Cb)(i) 


r  •>.-»,  , 


•  • 


»  ■  ■■ . 

I.      ■)  '  .1     -'.i.  ■^/,■^•^':- 


(ii) 
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The  base  quota  amount  of  atigpars,  syrups  artd  molasses, 
described  in  subheading*  1701.11.01,  1701.12.01,  1701.91.21, 
1701.99.01,  i7«2.90. 31,  ltO<.It).41,  and  21(^6. 90.11, 
established  pursuant  to  paragraph  (a)  of  this  note  shall  be 
allocated  by  the  United  States  Trade  Representative  to  the 
supplying  countries  and  areaa  listed  below  as  follows: 


Pereenta<^  •!.. 

-.,-.;  :  a=  ;      .  Per<?antao^ 

(Jountry,      dx^^ribut^ion 

Country       distribution 

Argentina.        '4.3 

iridiiL;'  ;.:;/■;.;,:  J 0.9 

Australia  ■  ..:      4.^  .;••• 

jamaici:^^}.  ?:-:.,::, 1.1 

Malai^i   ^'^'^^.'V  '^  1.0 

Barbadoi   -'!  -^^r    o.jr'-K" 

Belize  -  .v*/.*;,--    l.l  .  :  ■ 

Mauritiua   -i  -  .   1.2  , 

Bolivia  ..i  -     «.» 

Mozambique  --^'i-       1.3 

Brazil   .        14.S 

Hicaragua         2.1 

Colombia         .3.4  u 

Costa  Rica         1.5  ' 

Peru              4.1 

Dominican  Republic  17. C^  '  .> 

Philippines       IS. 8 

Ecuador            1.1"V-"'' 

Swaziland          1.6 

El  Salvadoi»  ^  --'K.-   2.(r^  "}•■■• 

■■■  Taiwan  •  .-       -iia 

Fiji          ■,-:..•  ••■»•#:•:• 

Thailand          1.4 

Guatemala  ......  .«- .   4.fl  ^  ■ 

Trinidad  and  Tobago  0.7 

Guyana  .           1>2 

Zimbabwe           1.2  - 

Honduras           l.fli  ,  ;  . 

Other  specified 

■.'-,*- 

countries  and  areas  0.3 

*'''.'.'■-*'*'   -*"■ 

Other  specialty 

sugar  souroe 

countries           « 

.-v 


:  (  • 

s  I 


The  amount  of  specialty  sugars  described  in  subheadings 
1701.11.01,  1701.12.01,  1701;91.21,  1701.99.01, 
1702.90.31,  1806.10.41,  and  2106.90.11,  established 
pursuant  to  paragraph  (a)  of  this  note,  shall  be 
allocated  by  the  United  States  Tr^de  Representative  to 
the  following  countries  and  areas  by  providing  to  each 
an  allocation  of  72  metric  tons,  raw  value,  on  an 
annual  basis; 


Belgium 

Burma: 

Cameroon..-'  ....  ■^.. 

Denmark 

Federal  Rept;yftlic  of  Germany 

France  . 

Hong  Kong 

Indonesia 

Ireland 

Italy         .  *  , 

Japan 

Kenya        ' 


Luxembourg 

Netherlands 

Netherlands  Antilles 

People's  Reptiblie  of  China 

Republic  of  Korea 

SurinasM 

Sweden 

Switzerland 

United  Kingdom 

Venezuela 

Hepublic  of  Yemen 


"Note:  The  category  "Other  specified  countries  and  areas" 
shall  consist  of  the  following:  Congo,  Cote  d' Ivoire,  Gabon, 
Haiti,  Madagascar,  Mexico,  Papua  New  Guinea,  Paraguay,  Saint 
Kitts  and  Nevis,  and  Uruguay. 

The  United  States  Trade  Representative,  after  consultation 
with  the  Secretaries  of  State  and  Agriculttire,  fluiy  modify; 
suspend  (for  all  or  part  of  the  quota  amount) ,  or  reinstate 
the  allocations  provided  for  in  this  paragraph  (including 
the  addition- or  deletion  of  any  country  or  area)  if  he  finds 
that  such  action  is  appropriate  to  carry  out  the  obligations 
of  the  United  States  under  any  international  agreement  to 
which  the  United  States  is  a  party.  The  United  States  Trade 
Representative  shall  inform  the  Secretary  of  the  Treasury 
of  any  such  action  and  shall  publish  notice  thereof  in  the 
Federal  Recister.  Such  action  shall  not  become  effective 
until  the  day  following  the  date  of  filing  of  such  notice 
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with  th«  Federal  Ryalaf r  or  such  later  date  mm   aey  be 
specified  by  the  Onited  Stetee  Tred*  li^r«aentetive. 

"(ill)   Th«  United  Statae  Trade  Kapraaentativa  aay  proaulgata 
ragulationa  i^copriate  to  provide  for  the  allocatiooa 
eatabliahed  porauant  to  this  paragraph.  Such  regulations 
may,  anong  other  things,  provida  for  the  issuance  of 
certificataa  of  eligibility  to  accowpany  any  augara,  syrups 
or  molassas  (inelviding  any  specialty  sugars)  iaported  frora 
any  country  or  area  for  which  an  allocation  has  been 
provided  and  for  such  Mininun  quota  aaiounta  mm   nay  be 
I    appropriate  to  provide  reasonable  acceaa  to  the  U.S.  market 
for  iaports  from  the  "Other  specified  countries  and  areas." 

(c) <i)     Subheading  1701.11.02  shall  not  be  applicabla  if  any  duties 
ii^oaad  on  the  entry  of  augar  under  subheading  1701.11.03, 

1701.12.02,  1701.91.22,  1701.99.02,  1702.90.32,  1806.10.42, 
or  2106.90.12  are  refunded,  aa  drai^ack  pursuant  to  section 
313  of  the  Tariff  Act  of  1930,  aa  aaanded,  on  the  baaia,  or 

..,,,.;  00^  result',  of  the  exportation  purauant  to  subheading 

':.:'.  1701.11.02  of  any  refined  augar  or  sugar-containing  product, 
.  whether  auch.  article  has  been  produced  or  aaaufactured  fro« 
augar  entered  under  aubbeading  1701.11.02  or  froa  other 
sugar.   Subheading  1701.11.02  aball  not  be  applicable  if  any 
dutiea  iaposed  en  the  entry  of  augar  under  aubbeading 

1701.11.03,  1701.12.02,  1701.91.22,  1701.99.02,  1702.90.32, 
■-■■   1806.10.42,  or  2106.90.12  are  refunded,  aa  drawback  pursuant 

:...■■   to  section  313  of  the  Tariff  Act  of  1930,  aa  aiaended,  on  the 
basis,  or  aa  a  reault,  of  the  exportation  of  any  polyhydric 
,.  .alcohol,  if  auch  polyhydric  alcohol  has  been  produced  or 
■anufactured  froai  augar  entered  under  aubbeading  1701. 11.02. 
The  Coawissionier  of  CustOAs  shall  suspend  liquidation  of 
•;  '   entries  of  sugar  entered  under  subheading  1701.11.02  until 
'  -i'    i'.'-       he/she  is  satisfied  that  a  claia  for  drawback  of  dutiea 

iaipesed  under  subheading  1701.11.03,  1701.12.02,  1701.91.22, 

1701.99.02,  1702.90.32,  1006.10.42,  or  2106.90.12  baa  not, 
and  cannot  be,  baaed  on  the  exportation  of  auch  polyhydric 
alcohol,  refined  augar  or  augar-containing  product;  if  the 
Coasaiaaioner  of  Cuatoaw  ia  not  aatiafied  that  the  drawback 
of  auch  duties  haa  not  and  will  not  be  claimed,  he/she  shall 
liquidate  the  entry  of  auch  imported  augar  at  the  rates 
providad  for  under  subheading  1701.11.03. 

"(ii)    A  dra«^ack  entry  and  all  documenta  necessary  to  coaplete  a 
drawback  claiai,  including  those  issued  by  one  Customs 
officer  to  another,  with  respact  to  the  refund  of  any  duties 
imposed  under  subheadings  1701.11.01,  1701.11.02, 

1701.11.03,  1701.12.01,  1701.12.02,  1701.91.21,  1701.91.22, 

1701.99.01,  1701.99.02,  1702.90.31,  1702.90.32,  1806.10.41, 
1806.10.42,  2106.90.11  and  2106.90.12  ,  ahall  be  filed  or 
applied  for,  aa  applicable,  within  90  daya  after  the  date  of 
exportation  of  the  articles  on  which  drawback  is  claimed, 
except  that  any  landing  certificate  required  by  regulations 
issued  by  the  United  States  Cuatoaw  Service  shall  be  filed 
within  the  tisM  limit  preacribed  therein.  Claima  not 
complated^  within  the  90-day  period  shall  be  conaldared 

.    abandoned.  A  drawback  claimant  ahall  file  all  drawback 
claima  with  reapect  to  the  refund  of  any  dutiea  imposed 
underr  aubheadinge  1701.11.01,  1701.11.02,  1701.11.03, 
1701.12.01,1701.12.02,1701.91.21/1701.91.22,1701.99.01, 

1701.99.02,  1702.90.31,  1702.90.32,  1806.10.41,  1806.10.42, 
2106.90.11  aad  210<.90.12  with  the  Regional  CcMissioner  of 
CustosM,  ae  specified  ia  regnlationa.  The  Secretary  of  the 
Treasury  shall  preanlgate  or  aaaad  audk  regolatioaa  ae  aca 
appropriate  to  aaforea  the  tenu,  eoaditions  aad  other 
liaitati.oiM  contaiaad  ia  this  paragrapli. 


rUdent 


Register  /  Vol  55,  No.  180  /  Monday.  September  17, 1900  /Presidential  Documenta 


(^|ii)    Sugar  deacribed  in  subheading  1701.11.02  shall  be  entered 

only  under  a  license  issued  by  the  Secretary  of  Agriculture. 
The  Secretary  of  Agriculture  may  promulgate  auch  regulations 
(including  any  terns,  conditions,  certifications,  bonds  or 
other  limitations)  as  are  appropriate  to  ensure  that  sugar 
entered  under  subheading  1701.11.02  is  used  only  for  the 
purposes  specified  in  subheading  1701.11.02  and  that  such 
licenses  are  not  credited  for  the  exportation  of  any 
polyhydric  alcohol,  refined  sugar  or  sugar-containing 
products  if  any  duties  imposed  on  the  entry  of  sugar  under 
subheading  1701.11.03,  1701.12.02,  1701.91.22,  1701.99.02, 
1702.90.32,  1806.10.42,  or  2106.90.12  are  refunded,  as 
dra%rback,  on  the  basis,  or  as  a  result,  of  the  exportation 
of  such  polyhydric  alcohol,  refined  sugar  or  sugar- 
containing  products.   Subheading  1701.11.02  shall  not  be 
applicable  unless  the  Secretary  of  Agriculture  and  the 
Commissioner  of  Customs  shall  be  satisfied  that  the  licensee 
has  complied  with  all  requirements  set  forth  in  such  license 
and  in  auch  regulationa. 

(d)    For  purposea  of  thia  chapter  and  chapter  18,  the  term  "raw  value" 
means  the  equivalent  of  auch  articlaa  in  tarma  of  ordinary 
commercial  raw  sugar  testing  96  degrees  by  the  polariscope  as 
determined  in  accordance  with  regulations  or  instructions  ilsuad 
by  the  Secretary  of  the  Treasury.    Such  regulations  or 
instructions  may,  among  other  thinga,  provide:  (a)  for  the  entry 
of  auch  articlaa  pending  a  final  datenaination  of  polarity;  and 
(b)  that  poaitive  or  negative  adjustmenta  for  differences  in 
preliminary  and  final  raw  valuea  be  made  in  the  aama  or 
succeeding  quota  perioda.  J^m   principal  grades  and  types  of 
sugar  ahall  be  tranalatad  into  terma  of  raw  value  in  the 
following  manner  ~  / 

"ti)  For  articles  deacribed  in  aubheadinge  1701.11.01, 

1701.11.02,  1701.11.03,  1701.12.01,  1701.12.02,  1701.91.21, 
1701.91.22,  1701.99.01,  1701.99.02,  1806.10.41,  1806.10.42, 

■  ■>:■>  2106.90.11,  and  2106.90.12  by  Multiplying  the  number  of 
kilograsM  thereof  by  the  greater  of  0.93,  or  1.07  less 
0.0175  for  each  degree  of  polarisation  under  100  degreee 
(and  fractions  of  a  degree  in  proportion) . 

*(ii)  For  articlee  deacribed  in  aubheadinga  1702.90.31  and 

1702.90.32,  by  multiplying  the  number  of  kilegrama  of  the 
total  augara  thereof  (the  auai  of  the  aucrose  and  reducing  or 
invert  augers)  by  1.07.  ; 

(iii)  The  Secretary  of  the  Treaaury  shall  establish  methods  for 
tranalating  augar  into  tarma  of  raw  value  for  any  special 
grade  or  type  of  augar,  ayrup,  or  aolasses  for  which  he/she 
deteraines  that  the  raw  value  cannot  be  measured  adequately 
under  the  above  provisions."  , 

2.  Additional  U.S.  note  4  to  chapter  17  of  the  Hanaonisad  Tariff  Schedule 
is  modified  to  provide  aa  follows: 


"4.      (a) 


•lb) 


The  dutyfree  treatment  accorded  to  the  importation  of  sugars, 
syrups  and  atolaaaea  deacribed  in  aubheadinga  1701.11.01, 
1701.12.01,  1701.91.21,  1701.99.01,  1702.90.31,  1806.10.41  and 
2106.90.11,  from  the  beneficiary  countriea  for  purpoaea  of  the 
Generalised  Systea  of  freferences  and  Caribbean  Basin  Bconoadc 
ftaeovery  Act,  shall  be  limited  to  the  quaatitiee  aa  eatabliahed 
and  allocated  pursuant  to  paragr^hs  (a)  and  (b)  of  additional 
o.».  note:  3 ito  elu^er  17. 


Duty-free  traataant  shall  ba  accorded  to  tlie  import  at  ion  of 
augers,  the  products  of  beneficiary  countries  for  purpeeee  of  tlM 
Generalised  Syatea  of  Preferencea  and  Caribbean  Basin  Bconoado 
Recovary  Act,  deacribed  in  subheading  1701.11.02." 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  nvlio  uses  the  Federal  Regicter  and  Code  of 
Federal  Regulation*. 


WHO:       The  Office  of  the  Federal  Regitter. 

WHATi      Free  public  briefings  (approximately  3  hour*)  to  preaent: 

1.  The  regulatory  proceaa,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS.  TX 

September  25,  at  9:00  a.m. 
Federal  Office  Building. 
1100  Commerce  Street 
Room  7A23-175, 
Dallas,  TX. 
1-800-366-2098. 
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week. 


DEPARTMENT  QF  AGRICULTURE 
Agricutturai  Marketing  Sarvic* 
7CFRPart910{ 

[Lemon  Regulation  735] 

Lemona  Grown  in  Calif  omia  and 
Arizona;  Limitation  of  Handling 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

AcnoK  Final  nile. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  from 
September  16  through  September  22, 
1990.  Consistent  with  program 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  lemons 
with  the  demand  for  such  lemons  during 
the  period  specified.  This  action  was 
recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECnVE  DATK  Regulation  735  (7  CFR 
910.1035)  is  effective  (at  the  period  bom 
September  16  through  September  22, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatrix  Rodriguez,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
.  Fruit  and  Vegetable  Division, 
Agricultural  Mariceting  Service,  U.S. 
Department  of  Apiculture  (Departmoit), 
Room  2S24-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)475-3861. 

SUPPLEMENTARY  MFORMATION:  This 
final  rule  is  issued  under  Mariieting 
Order  910  (7  CFR  part  910),  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended,  hereinafter  referred  to  as  the 
AcL 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departanental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Otdex 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatwy  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
K^arketing  Service  (AMS)  has 
considered  die  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  sudi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  acticm  of  essentially  small 
entities  acting  cm  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  mariceting  order  and 
approximately  2,000  lemon  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
SmaHl  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $50a000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  Califomia-Arizona  lemons  may  be 
classified  as  small  entities. 

The  Califomia-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  Hie  Committee's  estimate  of  1990- 
91  production  has  been  revised  from 
40.834  to  42,100  cars  (one  car  equals 
1,000  cartons  at  38  pounds  net  weight 
each),  as  compared  with  37.881  cars 
during  the  1989-00  season.  The 
production  area  is  divided  into  three 
districts  which  span  California  and 
Arizona.  The  Committee  estimates 
District  1.  central  CaUfomia,  1990-01 
'  production  at  6,600  cars  compared  to  the 
4,158  cars  produced  in  1989-90.  In 
District  2,  southern  California,  the  crop 
is  expected  to  be  24,700  cars  compared 
to  the  24,292  cars  produced  last  year.  In 
District  3,  the  CaUfomia  desert  and 
Arizona,  the  Committee  estimates  a 


production  of  10,800  cars  compared  to 
the  9,436  cars  produced  last  year.  The 
National  Agricultural  Statistics  S«vice 
will  publish  oa  October  11, 1990,  an 
estimate  of  the  1990-01  lemon  crop. 

The  three  basic  outlets  for  Califomia- 
Arizona  lemons  are  the  domestic  fi«sh, 
export,  and  processing  markets.  The 
domestic  (regulated)  fresh  mariiet  is  a 
preferred  maricet  for  Califomia-Arizona 
lemons.  Based  on  its  eariier  crop 
estimate  of  40,834  cars,  the  Committee 
estimates  that  about  44  percent  of  the 
1990-91  crop  will  be  utilized  in  fresh 
domestic  channels  (17,900  cars), 
compared  with  the  1980-60  total  of 
16,000  cars,  about  44  percent  of  the  total 
production  of  37,881  cars  in  1989-90. 
Fresh  exports  are  projected  at  22 
percent  of  the  total  1990-91  crop 
utilization  compared  with  22  percent  in 
1989-90.  Processed  and  other  uses 
would  account  for  the  residual  34 
percent  compared  with  34  percent  of  the 
1980-90  crop.  Based  on  the  September  12 
revised  crop  estimate,  the  Committee  is 
expected  to  revise  its  utilization 
schedule  at  its  next  meeting. 

Volume  regulations  issued  under  the 
authority  of  Uie  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  growers  and  consumers. 
Reduced  fluctuations  in  supplies  and 
prices  result  from  regulating  shifqiing   . 
levels  and  contribute  to  a  more  stable 
markeL  The  intent  of  regulation  is  to 
achieve  a  more  even  distribution  of 
lemons  in  the  market  throughout  the 
marketing  season  and  to  avoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  lemon  marketing 
order  are  required  by  the  Committee 
from  handlers  of  lemons.  However, 
handlers  in  turn  may  require  individual 
growers  to  utilize  certain  reporting  and 
recordkeeping  practices  to  enable 
handlers  to  cany  out  their  functions. 
Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 
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The  Committee  submitted  its 
marketing  policy  for  the  1990-91  season 
to  the  Department  on  June  19.  The 
marketing  policy  discussed,  among  other 
things,  the  potential  use  of  volume  and 
size  regulations  for  the  ensuing  season. 
The  Committee  considered  the  use  of 
volume  regulation  for  the  season.  This 
mariceting  policy  is  available  &om  the 
Committee  or  Ms.  Rodriguez.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
September  12, 1990,  in  Yuma.  Arizona,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  that  310,000 
cartons  is  the  quantity  of  lemons 
deemed  advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  Hie  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  were  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  &om  Department  market  news 
reports  and  other  sources,  the  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions,  weather  and 
transportation  conditions,  and  a 
reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1990-91  marketing  policy.  This 
recommended  amount  is  21,000  cartons 
above  the  estimated  projections  in  the 
Committee's  ourent  shipping  schedule. 

During  the  week  ending  on  September 
8, 1990,  shipments  of  lemons  to  fresh 
domestic  markets,  including  Canada, 
totaled  302,000  cartons  compared  with 
271,000  cartons  shipped  during  the  week 
ending  on  September  9, 1989.  Export 
shipments  totaled  95,000  cartons 
compared  with  107.000  cartons  shipped 
during  the  week  ending  on  September  9, 
1989.  Processing  and  other  uses 
accounted  for  177,000  cartons  compared 
with  72,000  cartons  shipped  during  the 
week  ending  on  September  9. 1980. 

Fresh  domestic  shipments  to  date  for 
the  1990-91  season  total  1,827,000 
cartons  compared  with  1,765,000  cartons 
shipped  by  this  time  during  the  1989-00 
season.  Export  shipments  total  782,000 
cartons  compared  with  859,000  cartons 
shipped  by  this  time  during  198&-90. 
Processing  and  other  use  shipments  total 
1.430,000  cartons  compared  with  703,000 
cartons  shipped  by  this  time  during 
1989-'»0. 


For  the  week  ending  on  September  8. 
1990,  regulated  shipments  of  lemons  to 
the  fresh  domestic  market  were  302,000 
cartons  on  an  adjusted  allotment  of 
339,000  cartons  which  resulted  in  net 
undershipments'  of  37,000  cartons. 
Regulated  shipments  for  the  current 
week  (September  9  through  September 
15, 1990)  are  estimated  at  315,000 
cartons  on  an  adjusted  allotment  of 
344.000  cartons.  "Thus,  undershipments 
of  29,000  cartons  could  be  carried  over 
into  the  week  ending  on  September  22, 
1990. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  September  8. 
1990,  was  $12.58  per  carton  based  on  a 
reported  sales  volume  of  325,000  cartons 
compared  with  last  week's  average  of 
$12.29  per  carton  on  a  reported  sales 
volume  of  323,000  cartons.  The  1990-91 
season  average  f.o.b.  shipping  point 
price  to  date  is  $12.65  per  carton.  The 
average  f.o.b.  shipping  point  price  for 
the  week  ending  on  September  9, 1989, 
was  $15.08  per  carton;  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  during  1980-90  was  $14.35  per 
carton. 

The  Department's  Market  News 
Service  reported  that,  as  of  September 
12,  demand  is  good  for  first  grade 
California-Arizona  lemons  size  140,  and 
very  good  for  all  other  grades  and  sizes 
of  lemons.  The  market  is  lower  for  first 
grade  lemons  size  140,  higher  for  choice 
fruit  sizes  140  through  235,  and  "about 
steady"  for  all  other  grades  and  sizes  of 
lemon.  At  the  meeting,  several 
Committee  members  commented  that 
overall  demand  for  lemons  is  good.  One 
Committee  member  commented  that 
movement  of  fruit  is  good  in  all  regions 
of  the  domestic  market  Comments  from 
Committee  members  also  were  made 
indicating  that  volume  regulation  was 
needed  to  maintain  maricet  stability. 
Thus,  the  Committee  unanimously 
recommended  volume  regulation  for  the 
period  from  September  16  through 
September  22, 1990. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  California-Arizona 
1990-01  season  average  fresh  on-tree 
price  is  estimated  at  $0.54  per  carton. 
116  percent  of  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price  of  $8.20  per  carton.  The  California- 
Arizona  1989-00  season  average  fresh 
on-tree  price  is  estimated  at  $8.53. 114 
percent  of  the  projected  season  average 
fresh  on-tree  party  equivalent  price  of 
$7.47  per  carton. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
September  16  through  September  22. 


1990,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by  . 
tending  to  establish  and  maintain,  in  ihe 
interest  of  producers  and  consumers,  &n 
orderly  flow  of  lemons  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  it  is  foimd  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  533,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
September  12, 1990,  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  September  16. 
1990.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act  to  make  this  regulatory 
provision  effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordUceeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows:  . 

PART  91fr-LEM0NS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Autliority:  Sees.  1-19. 48  Stat  31.  at 
amended:  7  U.S.C.  601-674. 

2.  Section  910.1035  is  added  to  read  as 
follows: 

(Notw  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 


|9iaiOM    I  ■■nw  fipillOH  7U. 

Tlie  quantity  <tf  lonons  grown  in 
California  and  Arizona  wUdi  B»y  be 
handled  duriqg  the  period  from 
September  16  tfinnigh  September  22, 
1990.  is  estaUtohml  at  3104XM)  cartons. 

Dated:  September  13,  ism 

Kobart  C.  Kaeaey. 

^Jeputy  Dixactm.  Fruit  and  Vegetable 
DiviBion. 

(FR  Doc.  90-22106  Filed  9-14-aO(  8:46  am) 


7CFR  Part  932 

[Decksl  NOk  nM(»-19SFfl) 

Incrtaaa  In  1990  Budgatod 
ExpandNuras  Undar  Itw  CaMomla 
OHw  MarkalbiQ  Ordaf 

AOCNCv:  Agricultural  Mariieting  Service, 
USDA.         i 

action:  FincI  rale. 

SUMMARV:  This  final  rule  authorizes  an 
increase  in  expenditures  for  the 
California  Olive  Committee  (committee) 
established  under  Marketing  Order  No. 
932  for  the  1990  fiscal  year.  The 
committee's  authorized  expenses  are 
increased  from  $2,067,940  to  $2.073,44a 
The  $5,500  increase  is  needed  to  cover 
the  cost  of  upgrading  the  OHmnittee's 
office  equipment  Funds  to  administer 
this  program  are  derived  bam 
assessments  on  handlers. 

EFFECTIVE  DATC  lanuary  1. 199a  through 
December  31, 1990. 

FOR  FURTHEii  mramuTioN  coNT act: 

Patrick  Packnett  Marketing  Order 
Administratian  Oandi,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96458.  Room  252S-S.  Washii^ton. 
DC  20000-6456,  telephone  202-476-S862. 
SUFMf  MENTAmr  MFORMATION:  This 
final  rule  is  issued  under  Mariceting 
Agreement  and  Marketing  Order  No.  932 
(7  CFR  part  932)  regulating  the  handling 
of  olives  grown  in  Califomia.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937..  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act 

lUs  final  role  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department]  in  accmdance  with 
Departmental  Regulation  1512-1  and  the 
critwia  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-maJOT^  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulat(N7  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  ecoMMnic  impact  <A  this 
final  rule  on  small  entities. 


The  purpose  of  die  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  sndi  actions  bi  order 
diet  small  basinesses  will  not  be  undoly 
or  disproportionately  hardened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
through  group  action  (^essentially  smaO 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  seven 
handlers  of  CaUfomia  olives  regulated 
under  this  marketing  order  eadi  season, 
and  approximately  1.480  olive  producers 
in  Califomia.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  dian  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those 
having  annual  receipts  of  less  than 
$3,500.000l  Most  but  not  all.  of  the  olive 
produGMs  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

The  Califomia  olive  mariceting  order, 
administered  by  the  Deportment 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  olives  received  by  regulated 
handlers  diuing  the  crop  year.  This 
fiscal  year  covers  the  period  January  1 
throu^  December  31.  and  the  crop  year 
covers  the  period  August  1  through  )uly 
31.  An  annual  budget  of  expenses  is 
prepared  by  the  ctnnmittee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  olive  producers  and 
handlers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  Tbe 
budgets  are  formulated  and  discussed  fai 
pubbc  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rste  recommended  by 
the  committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected  olive 
receipts  (in  tons).  Because  that  rate  is 
applied  to  actual  receipts,  it  must  be 
established  at  a  rate  wdiicfa  will  {Hoduce 
sufficient  income  to  pay  the  committee's 
expected  expenses. 

A  final  rule  establiriiing  expenses  in 
the  amount  of  $2,067,940  for  the 
committee  fw  the  fiscal  year  ending 
December  31, 1900,  was  published  in  the 
Federal  Registar  on  Febniary  8. 1990  (55 
FR  4396).  llat  action  also  fixed  an 
assessment  rate  of  $2040  per  ton  of 
assessable  olives  received  by  hsndlers 
tmder  M.0. 932  during  the  199(Mn  crop 
year. 


At  its  July  10,  ISeO,  meeting,  die 
committee  voted  unanimously  to 
increase  ito  bodget  of  expenses  from 
$2,067,940  to  $2.073,44a  The  $5,500 
increase  is  needed  to  cover  tlie  cost  of 
upgrading  the  committee's  office 
equipment  No  change  in  the  assessment. 
rate  was  recommended.  Adequate  funds 
are  available  to  cover  the  increase  in 
expenses  resulting  from  this  action. 

Notice  of  this  action  was  published  in 
the  Federal  Kagistar  on  August  20, 1990 
(55  FR  33914).  The  comment  period 
ended  August  30, 1990.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  exists  will  be 
significanUy  offset  by  the  Iwnefits 
derived  fnm  the  operation  of  the 
marketing  order,  llierefore.  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  the  recommendation  submitted  by 
the  committee,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  final  rule  should  be  expedited 
because  the  committee  needs  authmity 
to  pay  the  additional  expenses  for  office 
equipment  as  soon  as  possible. 
Therefore,  it  is  also  found  that  good 
cause  exist  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Sub|acts  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  die  reasons  set  forth  in  the 
preamble.  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  suthority  citstimi  for  7  CFR 
part  032  continues  to  read  as  follows: 

Aiithoritr.  Sees.  1-19, 48  Stat  31.  as 
amended;  7  U.S.C  601-674. 

2.  Section  932.224  is  amended  as 

follows: 

NotR  This  tecUon  does  not  appear  in  the 
annual  Code  of  Federal  Regnlations. 

9932.224   [Amended] 

Section  932.224  is  amended  by 
changing  "$2,067,940"  to  '%,079,440^. 
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Dated  September  13, 188a 
Robert  C>  Keeney. 

Deputy  Director,  Av/7  and  Vegetable 
Division. 
(FR  Doc  90-22033  Filed  9-17-80;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

12CFRPart226 

(ReguMien  Z;  Docket  Na  R-06t7] 

Truth  in  Lending;  Home  EquHy 
Dledoeure  and  SutMtantlve  Rule 

AQCNCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 


:  The  Board  is  revising 
Regulation  Z  (Truth  in  Lending)  to 
require  that  creditors  wishing  to  freeze 
the  credit  line  when  the  rate  cap  on  a 
home  equity  line  is  reached  must 
expressly  provide  for  this  event  in  their 
agreements.  Creditors  that  currently 
include  such  a  provision  in  their 
contracts  will  not  be  affected  by  this 
revision.  The  Board  also  is  removing 
from  the  regulation  the  provision  that 
would  permit  delaying  the  time  for 
providing  disclosures  about  any 
repayment  phase  set  forth  in  an 
agreement.  The  rules  in  question  relate 
to  the  Home  Equity  Loan  Ckmsumer 
Protection  Act  of  1988,  which  requires 
creditors  to  provide  consumers  with 
information  for  open-end  credit  plans 
secured  by  the  consumer's  dwelling,  and 
imposes  substantive  limitations  on  these 
plans.  Although  the  final  regulations 
implementing  the  law  were  adopted  in 
lune  1989  and  became  effective  in 
November  1989,  in  response  to  litigation, 
the  Board  in  March  1990  published  for 
comment  a  proposal  dealing  with  the 
rate  cap  provision  and  the  timing  of 
disclosures  for  the  repayment  phase. 
EFFEcnvc  DATE  September  19. 1990,  but 
compliance  is  optional  until  October  1, 
1991. 

FOR  pwrmai  mromiATmN  contact: 

Leonard  Chanin,  Senior  Attorney,  or 
Sharon  Bowman,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667  or  452-2412;  for 
the  hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorethea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544.  Board  of 
Govemora  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 


Background 

The  Home  Equity  Loan  Consumer 
Protection  Act  was  enacted  in 


November  1988.  On  January  23, 1980.  the 
Board  published  for  comment  a 
proposed  rule  to  implement  the  statute 
(54  FR  3063)  and  on  June  9, 1989, 
adopted  a  final  rule  (54  FR  24670). 
Compliance  with  the  regulation  was 
mandatory  as  of  November  7, 1989. 

On  November  1, 1989,  Consumers 
Union  filed  suit  against  the  Board 
challenging  certain  aspects  of  the 
regidatioa  Consumers  Union  v.  Federal 
Reserve  Board,  No.  89-3008  (U.S. 
District  Court  for  the  District  of 
Columbia).  Among  other  issues. 
Consumers  Union  challenged  the 
provision  in  the  regulation  permitting 
creditors  to  suspend  advances  of  credit 
during  any  period  the  rate  cap  is 
reached.  Consumers  Union  also 
challenged  the  part  of  the  regulation 
permitting  creditors  to  give  disclosures 
about  any  "repayment"  period  (that  is. 
when  advances  are  no  longer  made  and 
the  consumer  is  paying  off  the  amount 
borrowed)  at  the  time  the  repayment 
period  begins,  rather  than  at  the  time  of 
application. 

On  March  21, 1990,  the  Board 
published  a  proposed  rule  to  amend  the 
regulation  relatmg  to  the  rate  cap  and 
delayed  timing  issues  (55  FR  10465).  The 
Board  received  over  200  comments  on 
the  proposal.  Based  on  a  review  of  the 
comments  and  further  analysis  the 
Board  is  revising  the  regulation. 

The  District  Court  issued  a  decision  in 
favor  of  the  Board  on  May  2. 1990,  with 
regard  to  other  challenged  parts  of  the 
regulation,  but  in  light  of  the  Board's 
proposal  deferred  rendering  a  decision 
on  the  rate  cap  and  delayed  timing 
issues. 

Aoiendments  to  Reguladon  Z 

(ij  Rate  Cap  Provision 

Under  section  137(c)(1)  of  the  act. 
creditors  are  generally  prohibited  from 
unilaterally  changing  the  terms  of  the 
plan  after  the  account  has  been  opened. 
Section  137(c)(2)  sets  forth  certain 
circumstances  in  which  the  creditor  may 
prohibit  additional  extensions  of  credit 
or  reduce  the  credit  limit  for  a  plan. 

Pursuant  to  the  statute,  the  final 
regulation  issued  by  the  Board  in  June 
1980  contains  substantive  limitations  on 
the  way  home  equity  plans  may  be 
structured.  The  regulation  incorporates 
the  exceptions  in  section  137(c)(2)  of  the 
act  limiting  the  ability  of  a  creditor  to 
change  the  terms  of  a  plan  after  the 
account  has  been  opened.  The 
r^ulation  adds  an  exception  under 
which  a  creditor  can  freeze  a  line  of 
credit  or  reduce  the  credit  limit  if  the 
rate  cap  is  reached  (Under  section  105 
of  the  Triith  in  Lending  Act,  the  Board  is 
authorized  to  provide  for  adjustments 


and  exceptions  for  transactions  that  the 
Board  believes  are  necessary  or  proper 
to  effectuate  the  act.  prevent 
circumvention  or  evasion,  or  facilitate 
compliance.)  As  issued. 
S  22e.5b(f)(3)(vi)(G)  permits  a  creditor  to 
suspend  additional  advances  or  reduce 
the  credit  limit  during  any  period  in 
which  the  index  value  plus  margin  (the 
APR  corresponding  to  the  periodic  rate) 
reaches  the  maximum  APR  (lifetime 
"cap")  provided  for  in  the  agreement.'  If 
the  index  and  margin  drop  below  the 
cap.  credit  privileges  must  be  reinstated. 

The  regulation  does  not  expressly 
require  that  the  contract  (as  opposed  to 
the  disclosures)  state  that  a  creditor  has 
the  right  to  freeze  a  line  of  credit  if  the 
rate  cap  is  reached.  Creditors  are 
specifically  required  to  disclose  if  they 
retain  the  ability  to  freeze  a  line  when 
the  rate  cap  is  reached,  and  this 
disclosure  duty  may  be  met  by  including 
it  in  the  agreement.  As  a  practical 
matter,  the  Board  believes  that  creditors 
who  wish  to  preserve  this  right  do 
include  the  provision  in  their  contracts. 

In  March  1990,  the  Board  requested 
additional  comment  on  whether  to 
amend  the  regulation  to  prohibit  lenders 
frt)m  freezing  a  line  of  credit  if  the  rate 
cap  is  reached  (as  well  as  a  second 
issue  concerning  the  timing  of 
disclosures  about  the  repayment  phase). 
Nearly  all  of  the  more  than  two  hundred 
commenters  on  the  proposal  argued  that 
the  Board  should  permit  lenders  to 
fi«eze  the  line  if  the  rate  cap  is  reached. 

The  Board  is  retaining  the  provision 
that  permits  lenders  to  freeze  a  line  of 
credit  or  reduce  the  credit  limit  if  the 
rate  cap  is  reached,  but  is  adopting  a 
technical  amendment  requiring  creditors 
to  include  this  event  in  their  contracts. 

Based  on  a  review  of  the  comment 
lettere,  the  Board  believes  removal  of 
this  provision  from  the  regulation  could 
cause  consumers  to  suffer  adverse 
consequences  such  as  the  imposition  of 
a  higher  rate  cap  and  the  shortening  of 
the  draw  period  for  home  equity  plans. 
The  Board  believes  that  if  creditors 
were  prevented  fit>m  stopping  advances 
once  die  rate  cap  is  reached,  they  would 
seek  to  maintain  their  spread  and  limit 
interest  rate  risk  by  changing  Uie  terms 
on  which  the  credit  is  offered.  A  number 
of  commentere  stated  that  lendera 
would  raise  their  rate  cap.  for  example. 
ftom  18%  to  24%.  if  they  were  required  to 
make  advances  even  if  the  cap  were 
reached.  In  such  a  circumstance — 


■  Section  22BJ0  of  the  regulation,  whidi 
implemento  section  1204  of  tlie  Competitive  Equality 
Banldng  Act  of  1987,  requiie*  credltort  lo  include  a 
maximum  rate  cap  in  thiiir  agreementa  for  all 
varialiie-rate  plant  Mcured  by  a  conaumer'a 
dwelling. 


should  the  index  value  and  margin  rise 
to  the  cap— 24%,  rather  than  18%,  would 
apply  to  the  entire  outstanding  balance. 
Iliis  could  lead  to  the  possibility  of 
consumers  facing  higher  periodic 
payments,  or  payments  that  pay  off  less 
principal.  This  could  in  turn  result  in 
greater  debt  problems  or  overextension. 
The  Board  also  is  mindful  of  the  concern 
expressed  by  commenters  that  interest 
rate  arbitrage  could  occur  if  lenders 
were  required  to  loan  funds  if  the  cap  is 
reached.  In  such  a  circtimstance.  lenders 
might  be  required  to  permit  advances  at 
below-maricet  rates. 
~  The  Board  believes  that  consumers 
who  wish  to  ensure  die  ability  to  borrow 
funds  without  interruption,  regardless  of 
the  rate  charged,  could  negotiate  a 
higher  rate  cap  from  the  lender  before 
entering  into  die  plan.  It  is  also  worth 
recognizing  that  any  inconvenience  to 
consumers  is  minimized  since  the  freeze 
is  temporary  and  in  effect  only  so  long 
as  the  index  value  and  margin  reach  or 
exceed  the  cap. 

The  Board  also  asked  for  comment  on 
whether  creditors  should  be  required  to 
state  in  their  contracts  that  the  line  may 
be  fixizen  if  the  rate  cap  is  reached.  The 
Board  is  amending  the  regulation  to 
require  that  creditors  so  specify  in  the 
contract  if  they  wish  to  retain  die  right 
to  freeze  the  line  of  credit  when  the  rate 
cap  is  reached.  Many  commenters  noted 
that  to  enforce  such  a  provision  imder 
state  law,  the  contract  must  contain 
such  a  provision.  In  addition,  several 
persons  commented  that  to  take 
advantage  of  the  risk  wei^t 
requirements  relating  to  home  equity 
lines  in  the  risk-based  capital  guidelines, 
their  contracts  had  to  contain  such  a 
provision.  Finally,  creditors  are 
specifically  required  to  disclose  this 
condition,  and  it  appears  that  this  duty 
is  often  met  by  including  it  in  the 
agreement.  Thus,  it  appears  from  the 
letters  received  on  the  proposal  and 
other  information  that  lenders  already 
include  such  a  provision  in  their 
contracts,  and  creditors  would  likely  not 
be  required  to  revise  their  contracts. 

The  Board  believes  amending  the 
regulation  to  specify  this  requirement 
will  ensure  greater  consistency  with  the 
legislative  history  of  the  act.  "rhat 
history  supports  the  notion  that  the 
statute  does  not  prohibit  lenders  from 
fi^ezing  the  line  of  credit  if  the  rate  cap 
is  reached  as  long  as  such  a  provision  is 
in  their  contracts.  In  light  of  the  legal 
challenge,  requiring  contracts  to  contain 
the  freeze  provision  will  ensure  that  this 
is  a  bilateral  provision  and  not  a 
unilateral  change  to  the  terms  of  the 
plan,  which  is  generally  prohibited  by 
the  statute. 


The  Board  is  deleting  the  rate  cap 
provision  in  i  22e.Sb(f)(3)(vi)  of  die 
regulation.  Section  226.5b(f)(3)(i)  is 
amended  to  provide  that  a  lender  may 
prohibit  additional  extensions  of  credit 
or  reduce  the  credit  limit  when  the 
maximum  annual  percentage  rate  is 
reached,  as  long  as  that  circumstance  is 
set  forth  in  the  initial  agreement 

The  Board  also  is  adopting  a  technical 
amendment  to  1 226.0(c)(3)  of  the 
regulation.  That  section  requires 
creditors  to  provide  a  written  notice  to 
consumers  if  the  creditor  prohibits 
additional  extensions  of  credit  or 
reduces  the  credit  limit  pursuant  to 
i  226.5b(f)(3)(vi).  Because  Uie  Board  is 
moving  die  rate  cap  provision  from 
§  228.5b(f)(3)(vi)  to  §  22e.5b(f)(3)(i). 
i  226.9(c)(3)  is  amended  to  reflect  that  a 
notice  must  be  provided  if  a  creditor 
bfiezes  a  line  pursuant  to 
S  226.5b(f)(3)(i)  or  {  226.5b(f)(3)(vi).  This 
change  does  not  alter  any  duty  the 
creditor  has  under  §  22e.9(c)(3). 

Sections  226.5b(d)(4)(iU)  and 
226.6(e)(1)  require  creditors  to  disclose 
the  conditions  that  permit  freezing  or 
reducing  the  credit  limit  Creditors,  of 
course,  must  continue  to  disclose  under 
those  sections  that  they  may  &«eze  or 
reduce  the  credit  limit  if  the  maximum 
annual  percentage  rate  is  reached,  if 
they  retain  this  right  The  amendments 
to  die  regulation  do  not  alter  the  duty  of 
creditors  to  disclose  this  circumstance. 
The  Board  will  propose  changes  to 
comment  5b(d)(4)(iii)-l  and  other 
provisions  as  needed  to  clarify  this  duty, 
when  proposed  amendments  to  the 
Official  Staff  Commentary  are  issued  in 
die  fall  of  1990. 

(iij  Delayed  Timing  Provision 

Some  home  equify  plans  provide  in 
the  initial  agreement  for  two  distinc| 
phases:  A  "draw"  period  during  which 
advances  may  be  taken  and  a 
"repayment"  period  during  which  the 
balance  is  paid  off  and  no  new  funds  are 
advanced.  Under  the  regulation, 
creditors  are  required  to  provide 
complete  disclosures  about  both  the 
draw  and  the  repayment  phases  of  the 
plan. 

In  the  supplemental  information 
accompanying  the  final  rule  issued  in 
June  1989.  the  Board  stated  that  while 
full  disclosure  about  the  repayment 
phase  must  be  provided,  creditors  have 
a  choice  with  regard  to  when  those 
disclosures  must  be  given.  Creditors  can 
either  provide  the  information  at  the 
time  the  other  disclosures  are  given  (that 
is.  with  the  application)  or  defer  the  bulk 
of  the  disclosures  until  the  repayment 
phase  begins.  A  sample  form,  G^14C 
was  provided  in  the  appendix  to  the 
regulation  for  creditors  using  the  second 


alternative.  The  Board  also  stated  that, 
even  if  a  creditor  chooses  to  give  the 
bulk  of  die  repayment  disclosures  at 
conversion,  the  basic  information  about 
the  repayment  phase — such  as  its  length 
and  how  the  minimum  payment  will  be 
figures    must  be  provided  with  the 
other  application  disclosures. 

In  March  1990.  the  Board  solicited 
comment  on  whether  the  regulation 
should  be  amended  to  require  creditors 
to  provide  all  of  the  disclosures  about 
the  repayment  phase  with  the 
application,  rather  than  allowing  some 
to  be  delayed  until  the  time  of 
conversion.  The  Board  is  requiring  that 
all  disclosures  be  given  at  application, 
and  eliminating  sample  form  G-14C 
which  provides  guidance  to  creditors 
that  delay  giving  certain  disclosures 
about  the  repayment  phase. 

The  mora  flexible  approach  adopted 
in  the  final  rule  in  Jime  1989  was 
premised  on  the  notion  that  consumers 
might  benefit  by  receiving  disclosures 
later,  and  that  creditors  also  would 
benefit  by  having  options  about  whep  to 
provide  the  disclosures.  The  comment 
letters  clearly  show  that  creditors  are 
not  using  this  provision,  and  that 
consumers  may  be  harmed  by  not 
receiving  information  early.  "Thtis,  the 
policies  supporting  the  original  nde  are 
less  persuasive.  ^A^e  consumers  might 
benefit  from  receiving  additional 
information  at  die  later  time,  there  is  a 
strong  argument  that  consumers  need  to 
know  all  the  repayment  terms  early 
when  shopping  for  a  line.  The  Board 
also  believes  a  uniform  approach  would 
better  assist  consumers  in  shopping  for 
a  plan  and  comparing  lenden'  products. 
Finally,  all  evidence  indicates  that  no 
creditors  ctirrendy  utilize  the  delayed 
timing  rule — likely  due  to  the  greater 
complexity  of  preparing  two  disclosure 
forms  and  potential  civil  Uability 
concerns.  "The  Board  is  deleting  model 
form  G-14C  from  the  regulation,  since 
that  is  the  only  provision  in  the 
regulation  that  relates  to  providing 
infonqation  about  the  repayment  phase 
later  in  die  plan. 

In  April  1990  the  Board  adopted 
revisions  to  the  Official  Staff 
Commentary  relating  to  home  eqidty 
lines  of  csedit  In  that  publication,  the 
Board  deferred  providing  guidance  on 
the  issue  of  delayed  disclosures  for  the 
repayment  phase  of  a  plan  though  the 
issue  was  raised  in  the  proposed 
commentary  issued  in  November  1980. 
In  light  of  the  Board's  decision  on  this 
issue,  there  is  no  need  to  address  the 
issue  in  the  Official  Staff  Commentary. 
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EffBcHw  Dele 

Section  106(d)  oT  ttM  Thith  in  Lending 
Act  providM  tlwt  amandments  to 
Rsgulation  Z  sImU  liave  an  efiective 
date  of  October  1.  and  must  be 
promulgited  at  iMSt  six  months  before 
tliat  date.  Except  in  tiie  case  of 
complying  widi  the  finding  of  a  court  or 
to  prevent  an  unfair  or  deceptive 
disclosure  practice,  the  statute  does  not 
permit  an  earlier  effective  date.  Thus,  in 
the  present  case  the  Board  believes  an 
October  1  effective  date  is  required  by 
the  statute.  Therefore,  die  amendments 
apply  to  any  liome  equity  |dan  entered 
into  on  or  aJter  October  1, 1991. 
Crsditofs  wisMng  to  retain  the  ri^t  to 
freeze  a  line  of  cradtt  if  the  rate  cap  is 
reatted  must  indode  such  a  provision 
in  their  home  equity  a^eements  entered 
into  on  or  after  the  effective  date.  As  of 
Octt^MT  1, 1991,  creditors  also  must 
provide  complete  disclosnres  about  the 
repayment  phase  with  the  other  1 22eb5b 
disdkMures  (given  at  the  time  an 
application  form  is  provided  to  die 
consumer),  and  are  not  permitted  to 
delay  giving  disclosures  about  that 
phase. 


The  changes  to  the  regulation  are 
likely  to  have  an  insignificant  impact  on 
creditors'  costs,  including  small  entities, 
since  available  evidence  indicates  that 
they  currently  operate  in  a  manner 
consistent  with  the  new  rule.  The 
Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
inqiact  statement  on  the  revisions  to 
Regulation  Z.  A  copy  of  the  analysis 
may  be  obtained  frmn  Publications 
Services,  Board  of  Governors  of  die 
Federal  Reserve  System.  Washington. 
DC  aOGSLat  (202)  4S2-324S. 

List  of  Sabfacts  in  12  CFR  Part  228 

Advertising:  Banks;  Banking; 
ConsuBser  protection;  Credit;  Federal 
reserve  system;  Finance;  Penalties;  Rate 
limitations;  Truth  in  lending. 

Text  of  Proposed  Revisions 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  the  Board 
is  amending  Regulation  Z.  12  CFR  part 
226,  as  follows: 

PART  228-(Aa»IDE6) 

1.  The  authority  citation  for  part  220 
continues  to  read: 


2.  In  8220.5b,  the  faitroductory  text  to 
paragraphs  (f).  (fH3).  and  (f)p)(vi)  is 
republi^ied  and  paragraphs  (f)(3Ki), 
(f)(3Mvi)(E),  and  (fW3)(vi){F)  are  revised 
and  paragraph  (Q(3)(vi)(G}  is  removed  to 
read  as  fblkrws: 

Subpart  B-OpwvCnd  CradR 


[t)  Limitations  on  home  equity  plans. 
No  creditor  may,  by  contract  or 
otherwise: 

(3)  Change  any  term,  except  that  a 
creditor  may: 

(i)  Provide  in  the  initial  agre«nent 
that  it  may  proUbit  additional  extension 
of  credit  or  reduce  the  credit  limit  during 
any  period  in  which  the  maximum 
annual  percentage  rate  is  reached.  A 
creditor  also  may  provide  in  the  initial 
"Agreement  that  specified  changes  will 
occur  if  a  q)ecified  event  takes  place 
(for  example,  diat  the  annual  percentage 
rate  will  increase  a  specified  amount  if 
the  consumer  leaves  the  creditcw's 
emi^oyment). 
***** 

(vi)  Prohibit  additional  extensions  of 
credit  or  reduce  the  credit  limit 
applicable  to  an  agreement  during  any 

period  in  winch: 

•  •        •        *       • 

{Ei  The  priority  of  the  creditor's 
security  interest  is  adversely  affected  by 
government  action  to  the  extent  that  the 
value  of  the  security  interest  is  less  than 
120  percent  of  the  credit  line;  or 

{F]  The  creditor  is  notified  by  its 
regulatory  agency  that  continuied 
advances  constitute  an  unsafe  and 
unsound  practice. 

*  *       •       •       • 

3.  In  §  226.9,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 


S226.9 


privileges,  die  notice  also  shall  state 
that  fact. 


AppMMUx  G  to  Part  226  [Anwndwl] 

4.  Appendix  G  to  part  226  is  amended 
by  removing  G-14C— Home  Equity 
Samirie  (R^ayment  phase  disclosed 
later). 

By  otder  of  die  Board  of  Govemore  of  the 
FSdMvl  Reserve  System.  September  12, 1S80. 
WWamW.WHM, 
Secretary  of  the  Board. 
[PR  Doc  90-21974  Ftted  9-17-40;  8:45  am] 


:  Ssctioa  lOK,  Trath  in  Landing 
Act  as  aBonded  bjr  sec  aOB.  Mn  L  No.  90- 
221.  B«  Stat  170  (IS  U.&C  1004  et  seq.): 
•ectkn  1204(c).  Competitive  Bqaality  Banking 
Act.  Pub.  L  No.  100-ae.  lOl  Stat  552. 


(c)  Change  in  terms.  *  *  * 

(3)  Notice  for  home  equity  plans.  If  a 
creditor  prohibits  additional  extensions 
of  credit  or  reduces  the  credit  limit 
applicable  to  a  home  equity  plan 
pursuant  to  9  228.5b(n(9)fi)  or 
S  228.5b(f)(3)(vi),  the  creditor  shall  mail 
or  deliver  written  notice  of  the  action  to 
each  consumer  who  will  be  affected. 
The  notice  must  be  provided  not  later 
than  three  business  days  after  the 
actions  is  taken  and  shall  contain 
specific  reasons  for  the  action.  If  the 
oeditor  requires  the  consumer  to 
request  reinstatement  of  credit 


FARM  CREDIT  ADMINISTRATION 

12CFRPwt61S 

RiN3QS2-AA94 

Funding  and  Fiscal  Affalrt,  Loan 
PoUclao  and  Oparatlons,  and  Funding 
Operational  CorracHon 

iQliirT  Farm  Credit  Administration. 
i»CTiOii:  Final  rule;  correction. 

BUMMSnr  The  Farm  Credit 
Administration  (FCA)  is  correcting  an 
error  that  appeared  in  the  final  rule  that 
amended  the  regulation  setting  forth 
lending  autiiorities  and  lending 
requirements  for  Farm  Credit  banks  and 
associations,  reconciling,  where 
necessary  the  authorities  of  institutions 
created  under  the  restinicturing 
{Mtivisions  of  the  Agricultural  Credit  Act 
of  1967.  The  final  rule  appeared  in  the 
Federal  Register  on  )une  19, 1990  (55  FR 
24881). 

EWecnVl  OATC  July  30, 1990. 
FON  FURTHER  INFORMATION  CONTACT! 

Cindy  R.  Nicholson,  Paralegal  Specialist, 
Office  of  General  Counsel,  Farm  Credit 
Administi-ahon,  McLean.  Virginia  22102- 
SOOa  (703)  883-402a  TDD  (703)  883-4444. 

suppiaaerTARV  rmmhiation:  In 
preparing  the  final  rule  for  pubUcation  in 
the  Federal  Ragistar,  one  of  the 
amendatory  instructions  on  page  24887 
was  incorrectly  stated. 

PART  615-FUNOING  AND  FISCAL 
>^FFAIRS.  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

Subpart  E—lnvaalmanta 

1.  On  page  24887,  diird  column, 
amendatory  instruction  7^48,  the  words 
"revising  the  heading,"  were 
inadvertently  omitteid.  Amendatory 


instruction  #48  is  revised  to  correctiy 
read  as  follows: 

4&  Section  615.5160  is  amended  by 
revising  the  heading;  removing  existing 
paragraph  (c);  redesignating  paragraph 

(d)  as  new  paragraph  (c)  and  paragraph 

(e)  as  new  paragraph  (d);  and  revising 
paragraph  (a)  and  newly  designated 
paragraph  (c)  to  read  as  follows: 

Dated:  Septenber  12, 1090. 
Cuitia  M.  AndanoD, 
Secretary,  Farm  Credit  AdministroUon. 
(FR  Doc.  00-21967  Filed  9-17-90;  8:45  am] 
Baian  coos  sTM-ei-u 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  1p1 

Sman  Buainaaa  Siza  Ragulationa; 
Waiver  of  the  Nonmanufacturar  Rule 

AOENCV:  Small  Business  Administration. 
action:  Notice  to  waive  the 
"nonmanufacturar  rule"  for  warehouse 
and  street  sweepers. 

summary:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  establishing  a  waiver  of  the 
"non-manufacturer  rule"  for  warehouse 
sweepers  and  street  sweepers.  The  basis 
for  a  waiver  is  that  no  small  business 
manufacturer  is  supplying  this  class  of 
products  to  the  Federal  government.  The 
effect  of  a  waiver  is  to  allow  an 
otherwise  qualified  regular  dealer  to 
supply  the  product  of  any  domestic 
manufacturer  on  a  Federal  contract  set 
aside  for  small  business  or  awarded 
through  the  8(a)  program. 
CFFECTivt  date:  This  waiver  effective 
September  18. 1990. 

ADDRESSES:  Address  Comments  to:  Mr. 
Robert  J.  Moffitt,  Chairman.  Size  Policy 
Board,  Small  Business  Administration. 
1441  L  Street  NW.,  Room  600, 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  B.  Thomas,  Procurement 
Analyst,  Tel:  (202)  653-6588. 
SUFFIEMENTARV  INFORMATION:  On 

November  15. 1988,  the  enactment  of 
Public  Law  100-656  incorporated  into 
the  Small  Business  Act  the  previously 
existing  policy  that  recipients  of 
contracts  set-aside  for  small  business 
shall  provide  the  product  of  a  small 
business  manufacturer  or  processor.  An 
exception  was  provided  for  waiver  of 
this  requirement  by  SBA  for  any  class  of 
products  for  which  there  are  no  small 
business  manufacturers  or  processors  in 
the  Federal  maricet  The  requirement  to 
provide  the  product  of  a  small  business 
in  contracts  aet-aside  for  small  business 
or  under  8(a  contracts  is  already  in  SBA 


regulations.  This  requirement  is 
commonly  referred  to  as  the 
"nonmanufacturer  rule".  The  SBA 
regulations  imposing  this  requirement 
are  found  in  13  CFR  121.906(b)  and 
121.1106(b). 

Section  303(h)  of  the  law  provided  for 
waiver  of  this  requirement  by  SBA  for 
any  "class  of  products"  for  which  there 
are  no  small  business  manufacturers  or 
processors  in  the  Federal  Market.  This 
notice  proposes  to  waive  the 
nonmanufacturer  rule  for  warehouse 
and  street  sweepers.  The  issue  of  a  lack 
of  small  business  manufacturers  of 
warehouse  and  street  sweepers  was 
recentiy  brought  to  the  attention  of  SBA 
by  our  Los  Angeles  District  Office  and 
the  Defense  Logistics  Agency. 

To  be  considered  in  the  Federal 
market  as  a  manufacturer,  a  small 
business  must  have  been  awarded  a 
contract  by  the  Federal  government 
within  the  last  three  years.  A  class  of 
products  is  considered  to  be  a  particular 
Product  and  Service  Code  (PSC)  under 
the  Federal  Procurement  Data  System  or 
an  SBA  recognized  product  line  with  in 
a  PSC.  In  this  case,  the  class  of  products 
is  warehouse  sweepere  within  PSC  3930 
and  street  sweepers  within  PSC  3825. 
The  definition  of  these  terms  is 
consistant  with  those  used  to  establish  a 
waiver  of  the  nonmanufacturer  rule  for 
several  types  of  construction  equipment 
on  December  28. 1989  (54  FR  53317)  and 
dictionaries  and  thesauruses  on  August 
3, 1990  (55  FR  31575). 

SBA  searched  the  Procurement 
Automated  Source  System  (PASS)  for 
any  small  business  manufacttuers  of 
wfuehouse  and  street  sweepers  that 
sold  to  the  Federal  government.  No 
small  business  manufacturers  were 
identified  within  the  Federal  market. 

The  public  is  invited  to  submit 
comments  on  the  basis  of  this  waiver 
action.  If  evidence  is  received  that  a 
small  manufacturer  is  in  fact  in  the 
Federal  market,  as  defined  by  receiving 
a  Federal  contract  within  the  past  three 
years,  SBA  will  reevaluate  its  decision 
to  waive  the  nonmanufacturer  rule,  and 
may  terminate  the  waiver. 

Tbis  waiver  is  being  granted  for 
warehouse  and  street  sweepers  under 
statutory  authority  prior  to  the 
promulgation  of  final  regulatory 
procedures.  Proposed  procedures  for 
issuance  of  waivers  were  published  May 
17, 1990.  However,  SBA  has  expedited 
(he  issuance  of  this  waiver  to  ensure  the 
responsiveness  of  the  8(a)  program  to 
the  Department  of  Defense,  because 
there  is  an  immediate  need  for  this 
product  for  operation  Desert  Shield. 
Fhial  regulatory  procedures  may  differ 
from  those  followed  for  this  particular 
request. 


A  waiver  of  the  nonmanufacturer  rule 
is  established  for  purposes  of  allo«ring 
an  otherwise  qualified  small  business 
regular  dealer  to  supply  the  product  of 
any  domestic  manufacturer  on  a 
contract  set-aside  for  small  business  or. 
awarded  through  the  8(a)  program  for 
the  following  class  of  products: 

Warehouse  Sweepers  (PSC  3930)  and 
Stieet  Sweepers  (PSC-3825). 

Dated:  September  13, 1990. 
Sally  B.  Naray, 
Acting  Administrator. 
[FR  Doc.  90-22039  Filed  9-17-00;  8:45  am) 
BNjjNa  cooc  aoM-ei-a 


DEPARTMENT  OF  COMMERCE 

Econooilc  Dovelopmant 
Administration 

13  CFR  Part  309 

[Docket  Na  01292-9292] 

Elactric  and  Gas  Facilities 

agency:  Economic  Development 
Administi-ation  (EDA),  Commerce. 

action:  Interim  rule;  correction. 

summary:  EDA  is  correcting  an  error  in 
the  amendatory  language  which 
appeared  in  the  Federal  Register  on  May 
3, 1990  (55  FR  18594). 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  M.  Levine,  Chief  Counsel,  at  (202) 
377-4687. 

SUPPLEMENTARY  INFORMATION:  This 
notice  corrects  amendatory  language 
appearing  in  55  FR  18594  which 
inadvertently  deleted  subparagraphs  (A) 
and  (B)  from  13  CFR  3094(b)(2)(ii).  The 
correction  is  that  only  the  introductory 
text  at  13  CFR  309.4(b)(2)(ii)  is  amended. 

The  following  correction  is  made  to 
part  309— General  Requirements  for 
Financial  Assistance  published  in  the 
Federal  Register  on  May  3, 1990  (55  FR 
18594):  The  first  paragraph  in  the  first 
column  on  page  18595  which  reads.  "2. 
Section  309.4  is  amended  by  revising 
paragraphs  (a)  introductory  text, 
(a)(2)(ii)  intit)ductory  text  (b) 
introductory  text  and  (b)(2)(ii)  to  read 
as  follows "  is  revised  to  read  as  follows: 

1309.4   [Corrected] 

"2.  Section  309.4  is  amended  by 
revising  paragraphs  (a)  introductory 
text  {a)(2)(ii)  introductory  text  (b) 
introductory  text  and  (b)(2)(ii) 
inb^uctory  text  to  read  as  follows:" 


asn4     FadenJ  RegblOT  /  V<A  55,  No.  181  /  Tnetday.  September  18.  1900  /  Rdeg  and  RegulatioM 


Dated:  Septenber  S.  198a 


AssialalitSecntmyforBamomic 

Denlopuma. 

[FR  Doc  W-a9S4  Filed  •-17-tQ;  •:45  ao) 


OMMOfttwSecrelafy 

15  CFR  Parts  4, 41),  8, 7. 10. 16 1 19 

National  Institute  of  Standards  and 
Technology 

15  CFR  Parts  200. 230. 255, 256, 26S, 
270  ft  275 

[DodMl  Na  912S4-S2S4] 


Institute  of  Standards  and  Technology 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Final  rule;  nomendatnre 
change. 


r.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the  "Act") 
(Pub.  L  No.  100-418,  enacted  on  August 
23. 1988).  section  Slll(l)(bHl).  renamed 
the  National  Bureau  of  ^ndards  as  the 
National  Institute  of  Standards  and 
Technology.  Further,  section  5112(d)  of 
the  Act  required  the  Director  of  NIST  to 


submit  to  die  Congress  an  Oigenixation 
Plaa  "establiriung  the  nia)or  operating 
units  of  die  Institute*  *  '^  PursnaBt  to 
this  diiecthre.  a  reocguizaticm  of  many 
of  the  Institute's  fimctioDS  and  activities 
took  place,  in  which,  inter  alia,  the 
OfBce  of  Praduct  Standaidp  Policy 
(CV8P)  was  terminated,  and  its  duties 
and  respansibilities  were  assumed  by 
the  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP). 
Therefore,  relevant  sections  of  tiie  Code 
of  Federal  Regulations  must  be  revised 
to  reflect  these  statutory  changes.  An 
amendment  to  part  7.7  is  necessary  to 
reflect  the  current  OMB  control  number 
for  the  information  collection 
requirements  subject  to  the  Paperworic 
Reduction  Act  contained  in  the  NVLAP 
procedures. 

EFFECnVS  date:  AugJSt  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip ).  Greene,  (202)  377-5394. 
aUFMCMENTARY  iNfORMATlON:  Because 
this  rulemaking  document  concerns 
agency  organization  and  management,  it 
is  not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Oder  12291,  and  it  is  not  subject  to  the 
requirranents  of  that  order. 

Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 


Administrative  Prooednre  Act  (5  O.S.C 
553),  or  by  any  other  law,  no  regulatory 
flexiMBty  an^ysis  has  to  be  or  will  be 
prepared  lor  purposes  xA  the  Regulatoiy 
FlexftUity  Act  (5  U.S.a  e03(a)  and 
BO^a)). 

This  final  rale  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612.  This  rule  does  not  contain 
collections  of  information  for  purposes 
of  the  Paperwork  Reduction  Act.  The 
change  of  name  from  the  National 
Bureau  of  Standards  to  the  National 
Institute  of  Standards  and  Technology  in 
the  chapter  heading  for  15  CFR  chapter 
n  was  published  July  24, 1990  at  55  FR 
30145. 

For  the  reasons  set  forth  in  the 
Preamble.  15  CFR  subtitle  A  and  diapter 
n  are  amended  as  follows: 

IS  CFR  SUBTITLE  A  AND  CHAPTER  U 
lAMENDED] 

1.  In  the  list  below,  for  each  part  or 
section  indicated  in  the  left  column. 
remove  the  agency  name  (or 
abbreviation  thereof),  title  or 
information  indicated  in  the  middle 
column  from  the  headings  and  wherever 
it  vppean  in  that  part  or  section,  and 
add  the  name,  title  or  information 
indicated  in  the  right  column,  unless  no 
addition  is  indicated: 


In  pert  Of  SecSofi 


15  CFR  OutNH  A: 
4.AIIP.B 


4.  Afip.  C„._ 
4t>.Ap(i.A_ 
6.2 


a.7„ 

«LS- 


7.2. 

7i. 
7.4- 

7.4. 

7.4. 
7A. 
IS. 
7J 


7J. 

7.7. 

7.11. 

7.11- 

7.12. 

7.12- 

7.13- 

7.13._ 

7.14- 


NeSorMl  Bureau  Of  Siandaidt- 
National  BuMau  of  Standards.. 


NaOonal  Bureau  of  Standards.. 


Naionai  Bureau  of  Stendvds- 
Naliona^  Bureau  of  Siandarda- 


ofStandards- 


Nattonal  Bureeu  of  Standanli.. 


PBMfeai 


National  Bureeu  Of  Standards- 


7.14- 


OlMClor  of  OPSP  meena  Itw  Oiredor  of  ffw  NBS  Ofioe  of  Pradud 
SwNBSOflica  of  Product  Standanli  Poicy 


Poicir  or 


Add 


MaMGnal   Inatilula   of  Standarda  A 


The  Adwiaory  OoeeaMae  ahel  nwet  periodkaly  as  catod  upon  ty  ffw  Orador  of  tlw  NBS 
OIloe  of  Rnduct  Stantexle  Foley  (OPSP)  or  Rwr  be  GonauNad  ttoauglt  pariodto 
IMm  Hw  dndof  of  OPSP. 


Tha  Dinclor  of  OPSP . 
0662-0009 


tfw  DItbcIdc  of  OPSP.. 
NBS 


Vw  Directar  of  OPSP— 

NBS 

TheObedorofOPSP. 
NBS-  II  — 
The  Obector  of  OPSP . 
NBS 


Institute   of   Standarda   A 

Tectmology. 
Naional   Inalilule  of  StvidMda   A 

Teclviology. 
Nation^   hiatiiule   of   Standards  A 

Tedimiogy. 
Netonal   IneWuf   of   Standards   A 

Tecfmology. 
NNtarwl   malitute   of   Standards   A 

TedMwiogy. 
NationN   Instibite  of   Standards  A 

Technology. 
MST. 
NaSonal  msilule  of  Standards  A 

Tectmoiogy. 
(No  addMon). 

pa>auunuii|. 

NIST. 

NIST. 

TTw  Advlsaiy  Commnae  aHel  meal 

BOriOtfCflRlf  M  OI6OQ  UpOR  Of  WMf 

be  oonsulM  ttmu^  periodk  I 
tags. 

NVLAP. 

oseS'Ooox 


ItVLAP. 

MST 

N¥LAP. 

MST. 

NVLAP. 

MST. 

NVLAP. 

MST. 
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In  part  or 


7.»§- 
7.18- 
7.1S- 
7.17- 
7.tS- 
7.1»„ 

7.ie.. 

7.21.. 
7.22- 
7.23- 
7.24- 
7.25.. 
741- 
7.32- 
7J2- 
7.33- 
100- 


IOjO- 
10.2- 

10.2- 


10.3. 


10.13 .,.,... 

10.14 ,.».. 

10.15 ,.^.. 

16.6 ..i... 


10.21. 


ia21. 


IS  CFR  Chi«)lar  N: 
200.100 


2OO1IOQ.. 

200.101. 
200.102.- 


200.102.- 
200.103... 


200.103. 
200.104.. 
200.105- 
20aiOA. 


200.106- 
200.107.. 

200107- 
200.106.. 
200.100.- 


soaioA. 

200110- 


200.111 ... 

200.112-.....,.„.. 


200112- 


200.113 

200.114 .„„ 

200.114 

20O11S-- 


200.115. 
230.t 


2301- 
2304. 


230.7- 

2307. 
2S01. 

2S03- 


0I0P8P. 


IHe 

NBS 

SteOrectorefOPSP.. 
TlieOlreclorofOPSP. 
TheOinelorofOPSP. 
•w  Oreclor  of  OPSP.- 


ffw  Clreclor  of  OPSP.- 
Tha  Oreclor  of  OPSP . 
TKe  Obector  of  OPSP. 
ttie  ubector  of  OPSP.-. 
The  Obector  of  OPSP . 
ftePbectorofOPSP... 
the  Obector  of  OPSP.... 

NBS- .■..■.„.„.... 

the  Dbeclor  of  OPSP... 


Nalional  Bureau  of  Standards- 


NBS..„ 

National  Bureau  of  Standards.. 


National  Bureau  of  Standards.. 
Natioruy  Bureau  of  Standards- 
MeMonsI  Bureeu  of  Slandards- 


NBS 

NBS „.- - 

Nalional  Bureau  of  Standards- 


Naionai  Bureeu  of  Standards- 
NBS 


NaSonal  Bureau  of  Standards.- 


PKldf. 


NBS- _.-... 

NaSonai  Bureau  of  Standards- 


NBS 

NsMonal  Bureau  of  Standacda- 


NBS. 
NBS. 
NBS. 


MiUP. 

MST. 

NMAP. 

NVLAP. 

NVLAP. 

NVLAP. 


NVLAP. 

NVLAP. 

MflAP. 

NVLAP. 

NVLAP. 

I«VLAP. 

NVLAP. 

MST. 

NVLAP. 

Nasonai   kwrum 

Ted«nology. 
NtST. 
Nittonsl    Inttfluto 

Tochnotogy. 
neaonai   msmuM 

Tecfmology. 


Technology. 


of  Standaidi  A 

of  Standards  A 

of  Standards  A 

of  Standards  A 
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Dated:  September  12. 1990. 
Robert  M.  White. 
Undersecretary  of  Commerce  for 
Technology. 

[FR  Doc.  90-22009  Filed  9-17-90;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customa  Service 

19CFR  Part  134 

[TJ>.  90-75] 

RIN  ISIS^-AAO 

Country  of  Origin  Meriting  of  Native 
Amerinn-Style  Arte  and  Crafta 

AOCNCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 
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;  This  document  amends  the 
Customs  regulations  by  adding  Native 
American-style  arts  and  crafts  to  those 
categories  of  articles  which  are  subject 


to  specific  country  of  origin  marking 
requirements.  The  regulations  require, 
subject  to  certain  exceptions.  Native 
American-style  arts  and  crafts  to  be 
indelibly  marked  with  the  country  of 
origin  by  means  of  cutting,  die-sinking, 
engraving,  stamping,  or  some  other 
equally  permanent  method. 
EFFECTIVE  DATE:  October  18, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dinerstein,  Value,  Special 
Programs  &  Admissibility  Branch,  U.S. 
Customs  Service  (202)  566-5765. 
SUPPLEMENTARY  INFORMATION: 

Background 

Articles  of  foreign  origin  imported  into 
the  U.S.  are  required  to  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  as  permanently  as  the  nature  of  the 
article  will  permit  in  a  manner 
indicating  to  the  ultimate  purchaser  in 
the  U.S.  the  country  of  origin  in  English, 
pursuant  to  section  304,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1304).  Part 
134,  Customs  Regulations  (19  CFR  part 
134),  implements  the  coimtry  of  origin 


marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

By  a  document  published  in  the 
Federal  Register  on  August  31, 1989  (54 
FR  36039),  comments  were  requested  on 
a  proposed  amendment  to  19  CFR  part 
134  to  require  indelible  country  of  origin 
marking  on  Native  American-style  arts 
and  crafts.  The  comment  period  was 
reopened  for  an  additional  60  days  by  a 
document  published  in  the  Federl 
Register  on  January  19. 1990  (55  FR 
1837). 

Analysis  of  Comments 

Comments  were  received  from  the, 
U.S.  Department  of  the  Interior,  Indian 
Arts  and  Crafts  Board,  the  Tulalip 
Tribes,  Maysville,  Washington,  the 
Navajo  Nation,  and  the  Hopi  Tribe.  The 
Indian  Arts  and  Crafts  Board  supports 
the  amendment  but  recommends  three 
changes.  The  Board  suggests  that 
"beadwork"  be  added  to  the  types  of 
products  mentioned  as  examples  of 
Native  American-style  arts  and  crafts. 
According  to  the  comments  of  the  Board. 


beadwoik  n  a  aujor  categoiy  of 
products  prodeced  by  Native  Aiaerican 
ciaftnnea,  and  because  it  is  \mhor 
intensive,  imitations  are  often  produced 
in  countries  with  low  wage  scales.  Ute 
Board  states  that  it  is  not  aware  of  a 
si^iificant  production  of  blankets  by 
Native  Americans  and  believes  the 
inclusion  of  blankets  among  the 
exaa^iles  dted  in  ft  134>43(d)(l}  would 
remit  in  confusion.  The  Board  also 
recoiBfflends  that  in  the  definition  of 
Native  American-style  arts  and  crafts  in 
ft  134.43(d)(1),  the  word  "traditional" 
should  be  omitted  and  replaced  by  the 
word  "typical". 

Customs  has  incorporated  the  first 
two  recommendations  by  adding 
"beadwork"  to  the  list  of  examines 
provided  in  ft  134.43(d)(1)  and  deleting 
"blankets"  from  the  list.  However. 
Customs  has  determined  that  it  would 
be  inappropriate  to  change  "traditionar 
to  *^ical".  The  use  of  "typical"  in 
defining  Native  American-style  arts  and 
crafts  and  the  use  of  "traditional"  in 
defining  Native  American-style  jewelry 
would  be  inconsistent.  Aithou^  the 
term  "traditional"  necessitates 
examination  of  past  characteristici  of 
Native  American  jewelry  or  arts  and 
crafts,  as  those  designs,  materials  and/ 
or  methods  of  construction  change  over 
time,  the  identificati(Mi  of  those  arts  and 
crafts  covered  by  the  regulations  will 
also  change.  Additionally,  the  use  of 
"typical"  would  be  unnecessarily  vague 
due  to  difficulty  in  ascertaining  design 
motifs,  materials  and /or  methods  of 
construction  which  are  typical  of  those 
used  by  Native  Americans  at  any  given 
time. 

The  Tulalip  Tribes  request  that  the 
final  regulation  include  a  section  on  raw 
materials.  The  Tulahp  Tribes  noted  that 
imported  coiurterfeit  "turquoise**  stones 
are  often  incorporated  into  finished 
jewehy  and  sold  as  "Indian  goods",  and 
foreign  raw  materials  are  often  repacked 
and  sold  as  Indian  made.  The 
regulations  governing  coiuitiy  of  origin 
marking  of  Native  American-style  arts 
and  crafts  caosiot  address  every 
problem  associated  with  the 
misrepresentation  of  articles  sold  in  the 
U.S.  as  genuinely  Native  American.  The 
manner  of  country  of  origin  marking  on 
imported  raw  materials  used  in  finished 
jewelry  is  not  within  the  scope  of 
section  1907(c)  of  the  Omnibus  trade 
and  Competitiveness  Act.  Requiring 
indelible  country  of  origin  marking  of  all 
imported  raw  materials  whir^h  could  be 
used  in  the  manufacture  of  Native 
American  articles  goes  beyond  wtatatory 
requirements.  Inasmuch  ds  the 
regulations  cannot  override  the 
provisions  of  the  statute,  inclusion  of 


raw  materials  in  the  regulation  covering 
the  Native  American-style  arts  and 
crafti  woidd  be  tnappcoprtate. 

The  Navajo  Nation  generally  supports 
the  amendment  as  an  appropriate 
method  for  protecting  Native  Americans 
who  depend  on  the  sale  <tf  their  arts  and 
crafts  aiid  cfXMuiaers  who  purchase 
imported  goods  whidi  they  believe  to  be 
handmade  by  Native  Americans.  In  ttiat 
it  may  be  difficult  for  Customs 
inspectors  to  recognize  symbols  or  items 
which  could  be  mistaken  for  Native 
American  designs,  the  Navajo  Nation 
stiggests  that  guidelines  be  provided  in 
order  to  determine  items  which  can  be 
sold  as  Native  American  designs.  The 
Navajo  Nation  also  seeks  to  have 
borderline  cases  fall  within  the 
requirements  of  this  amendment. 

Customs  is  of  the  opinion  that  drafting 
of  guidelines  at  this  time  would  be 
premature  as  that  only  tfuxmgh 
experience  can  the  best  methods  for 
ensuring  compliance  be  determined.  If 
circtnnstances  necessitate.  Customs  at  a 
later  date  may  consider  establishing 
guidelines  for  administering  the  marking 
requirements  of  Native  American-atyle 
arts  and  crafts.  Additionally,  the 
language  of  the  proposed  amendment  is 
drafted  to  take  account  of  borderiine 
cases  by  including  the  phrase  "could 
possible  by  mistaken  for."  Items  that 
could  possibly  be  mistaken  for  arts  and 
crafts  made  by  Native  Americans  will 
fall  within  the  marking  requirements  of 
the  proposed  amendment. 

The  Hopi  Tribe  endorsed  the  concept 
of  indeUble  marking  on  imported 
products  that  could  be  mistaken  for  arts 
and  crafts  made  by  Native  Americans 
but  expressed  concern  over  imitation 
items  produced  in  the  U.S.  whitdi 
incorporate  traditional  design  motifs, 
material  or  construction  and  could  be 
mistaken  for  genuine  arts  and  crafts 
made  by  Native  Americans.  The  Hopi 
Tribe  requests  that  Customs  apply  the 
provisions  of  IS  U.S.C.  45  regarding 
unfair  methods  of  competition  to 
imported  imitation  arts  and  crafts. 

The  concerns  of  the  Hopi  Tribe  are 
beyond  the  scope  of  section  304  of  the 
Tariff  Act  of  1930,  as  amended  (19 
US.C  1304),  the  country  of  origin 
marking  statute  enforced  by  Customs. 
which  pertains  only  to  articles  of  foreign 
origin.  The  provisions  of  15  U.S.C.  45 
and  its  implementuig  regulations  are 
within  the  jurisdiction  of  the  Federal 
Trade  Commission. 

Section  134.43(d)(1)  as  set  forth  in  the 
proposed  rule  (54  FR  36039)  defined 
Native  Americaiv-style  arts  and  crafts  as 
"arts  and  Cfnfta  *  *  *  which  incorporate 
traditional  Native  American  design 
motifs,  materials  or  constructioo  and 


therefeie  look  Uke.  end  oeald  poeaibly 
be  nriatricea  for.  erti  ead  crafits  made  by 
Native  Americans."  Because  the 
iaqMirtad  ertides  covered  by  the 
r^ulation  may  oioorporate  one  or  moM 
of  traditioBal  Native  Asnerican  deaign 
mii4ilf  I  mo*f**^  ^*  ffonati  iM.tifln,  the 
"and/of^*  ooBjaactian  used  in 
ft  l»l«3(cXl)  is  preferable  to  the  "or" 
conjandion  used  in  proposed 
ft  134.43(dMl)-  Accordingly,  the  "or" 
conjunction  contained  in  the  previously 
propoaed  additioa  of  ft  tHMd)il)  i* 
being  replaced  by  the  coajunction  "end/ 
'or"  fan  this  final  Tule. 

Executive  Order  12291 

This  document  does  not  meet  die 
criterio  for  a  "major  rule"  as  specified  in 
E.O.  I22n.  Aoconlingly.  no  leguiatosy 
impact  analyses  has  been  prepered. 

Regulatory  Fleidbttity  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801 
et  seq.),  it  is  certified  that  the  regulation 
amendment  will  not  have  a  significant 
impact  on  a  substantial  ninnber  of  small 
entities.  Accordingly,  it  is  not  subject  to 
Uie  regulatory  analyses  or  other 
requirements. 

Drafting  Information 

The  principal  author  of  this  document 
was  Michael  Smith,  Regulations  and 
Disclostire  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  fttjm  other 
offices  participated  in  its  development 

List  of  Subjects  in  18  CFR  Part  134 

Customs  duties  and  inspection. 
Labeling,  packaging  and  oontainert. 

Amendment 

Accordingly,  part  134,  Customs 
Regulations  (19  CFR  part  134).  is 
amended  as  set  forth  below: 

PART  134-COUNTRY  OF  ORtOM 
MARfCINQ 

1.  The  authority  citation  for  part  13t 
continues  to  read  as  follows: 

Authoiilr  5 US.C.  SOI,  19 U AC ••,  1208 
(General  Note  B,  HT5US).  1904. 1«24. 

2.  Section  134.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


{134^   MeHiedsofaMriang 


(d)  Native  Americtm-€tyh  arts  and 
cra/te.— {1}  Definition.  For  the  purpose 
of  this  provisioa  Native  American-style 
arts  ami  crafts  are  arts  and  crafts,  such 
as  pottery,  rugs,  fcacfaina  dolls,  baskets 
and  beadwork.  which  incorporate 
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traditional  Native  American  design 
motifs,  materials  and/or  construction 
and  therefore  look  like,  and  could 
possibly  be  mistaken  for,  arts  and  crafts 
made  faiy  Native  Americans. 

(2)  Method  of  Marking.  Except  as 
provided  for  in  19  U.S.C.  1304(a)(3)  and 
S  134.32  of  this  part  Native  American- 
style  arts  and  crafts  must  be  indelibly 
marked  with  the  country  of  origin  by 
means  of  cutting,  die-sinkfng.  engraving, 
8tamping,*or  some  other  equally 
permanent  method.  On  textile  articles, 
such  as  rugs,  a  sewn  in  label  is 
considered  to  be  an  equally  permanent 
method. 

(3)  Exception.  Where  it  is  technically 
or  commercially  infeasible  to  mark  in 
the  manner  specified  in  paragraph  (d)(2) 
of  this  section,  the  article  may  be 
mariced  by  means  of  a  string  tag  or 
adhesive  label  securely  affixed,  or  some 
other  similar  method. 

Approved  August  22, 1990. 
Caral  HaDett. 
Conunissioner  of  Customs. 
loha  P.  SimpMm, 

Acting  Assistant  Secretary  of  the  Treasury. 
{FR  Doc  90-21940  Filed  9-17-90;  8:45  am] 


OEPAimiENT  OF  JUSTICE 

Office  of  ttM  Attorney  General 

28CFRP«t71 
[Ordwlto.1444-Ml 

DepM'tnient  of  Justice  reQulatlons 
implementing  ttie  Program  Fraud  Civil 
RemedteeActof1986 

AOKNCV:  Office  of  the  Attorney  General, 
Department  of  Justice. 
ACTWN:  Final  rule. 


r.  The  Department  of  Justice 
promulgated  Hnal  rules  implementing 
the  Program  Fraud  Civil  Remedies  Act 
of  1986,  31  U.S.C.  3801-3612.  on  April  8, 
1988  (53  FR  11645).  These  rules 
established  administrative  procedures 
for  imposing  statutorily  authorized  civil 
penalties  against  any  person  who 
makes,  submits,  or  presents  a  false  or 
fiaudulent  claim  or  written  statement  to 
the  Department  The  bispector  General 
Act  Amendments  of  1988,  Pub.  L  No. 
100-504, 5  U.S.C.  App.  3  section  11, 
necessitate  amendment  to  the 
Department's  Program  Fraud  Civil 
Remedies  Act  regulations, 
cmcnvi  DATK  September  18, 199a    . 
FOR  RMTHBI  MWOMMTION  CONTACTt 
Janis  A.  Sposato.  General  Counsel. 
Justice  Management  Division.  Telephone 
(202)  514-3452. 


SUFfLEMENTAHV  WPOflMATION:  The 

Program  Fraud  Civil  Remedies  Act  of 
1988  requires  specified  Federal  agencies 
to  follow  certain  procedures  to  recover 
penalties  and  assessments  against 
persons  who  file  false  claims  or 
statements.  The  statute  provides  for 
designated  investigative  and  reviewing 
officials,  an  administrative  hearing 
process,  and  an  agency  appeal 
procedure  with  limited  judicial  review. 

On  April  14, 1989,  the  Department  of 
Justice  established  an  Office  of  the 
Inspector  General  pursuant  to  the 
bispector  General  Act  Amendments  of 
1988,  Pub.  L  No.  100-504.  5  U.S.C.  App. 
3,  section  11.  The  Department's  current 
Program  Fraud  Civil  Remedies  Act 
regulations  identify  the  Counsel  of  the 
Department's  Office  of  Professional 
Responsibility  (OPR)  as  the 
"investigating  official."  The  Program 
Fraud  Civil  Remedies  Act  provides  that 
where  an  agency  has  an  Inspector 
General,  the  Inspector  General  shall 
serve  as  "investigating  official"  (31 
U.S.C.  3801(a)(4)).  Part  71  is  hereby 
amended  to  assign  the  role  of 
"investigating  official"  to  the  Inspector 
General. 

Part  71  is  also  being  modified  with 
respect  to  the  definition  of  "reviewing 
official."  The  responsibilities  of  the 
"reviewing  official"  which  are  vested  in 
the  Associate  Attorney  General  under 
the  cturent  regulations  are  being 
transferred  to  the  Assistant  Attorney 
General  for  Administration. 

Because  these  amendments  merely 
transfer  responsibilities  within  the 
Department  and  do  not  affect  the 
substantive  rights  of  individuals  or  due 
process  procedures  contained  in  part  71, 
they  are  being  published  in  final  form, 
without  public  opportunity  for  notice 
and  comment 

These  rules  do  not  constitute  "major 
rules"  within  the  meaning  of  Executive 
Order  12291.  Nor  do  the  requirements  of 
the  Regulatory  Flexibility  Act  5  U.S.C. 
605(b),  apply.  These  rules  contain  no 
information  collection  or  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1978,  and 
fall  within  the  exceptions  to  coverage. 

List  of  Subjects  in  28  CFR  Part  71 

Claims.  Fraud.  Organization  and 
function  (government  agencies). 
Penalties. 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  by  5  U.S.C  301  and 
28  U.S.C.  509  and  510.  title  28  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 


PART  71— IMPLEMENTATION  OF  THE 
PROVISIONS  OF  THE  PROGRAM 
FRAUD  CIVIL  REMEDIES  ACT  OF  1986 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autliority:  5  U.S.C.  301.  28  U.S.C.  SOP.  510. 
31  U.S.C.  3801-3812. 

2.  Section  71.2  is  amended  by  revising 
the  definitions  of  "Investigating  Official" 
and  "Reviewing  Official"  to  read  as 
follows: 

$71.2    Dafinitions. 


Investigating  Official  means  the 
Inspector  General. 
***** 

Reviewing  Official  means  the 
Assistant  Attorney  General  for 
Administration.  For  purposes  of  S  71.5  of 
these  rules,  the  Assistant  Attorney 
General  for  Administration,  personally 
or  through  his  immediate  staff,  shall 
perform  the  functions  of  the  reviewing 
official  provided  that  such  person  is 
serving  in  a  position  for  which  the  rate 
of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule.  All 
other  functions  of  the  reviewing  official, 
including  administrative  prosecution 
under  these  rules,  shall  be  performed 
with  respect  to  the  components  listed 
below  by  the  individuals  listed  below 
acting  on  behalf  of  the  Assistant 
Attorney  General  for  Administration: 

(a)  For  the  offices,  boards,  divisions 
and  any  other  components  not  covered 
below,  the  General  Counsel.  Justice 
Management  Division; 

(b)  For  the  Bureau  of  Prisons  (BOP), 
the  General  Counsel,  BOP; 

(c)  For  the  Drug  Enforcement 
Administration  (DEA),  the  Chief 
Counsel,  DEA; 

(d)  For  the  Federal  Bureau  of 
Investigation  (FBI),  the  Assistant 

^Director,  Legal  Counsel  Division; 

(e)  For  the  Immigration  and 
Naturalization  Service  (INS),  the 
General  Counsel,  INS;  and 

(f)  For  the  United  States  Marshals 
Service  (USMS),  the  Associate  Director 
for  Administration. 

*        •        *        ♦      •  » 

Dated:  Septeinl}er  12, 1990. 

Dick  Thonibuigii, 

Attorney  General. 

[FR  Doc.  90-21991  Filed  9-17-90;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart9|35 

[ AmQu  NuntDW^  89Rj 

Ohio  Regulatory  Program 

aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior.         11 

action:  Final  nile;  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  Ohio 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Revised  Program 
Amendment  Number  39)  modifies  Ohio 
program  rules  concerning  definitions, 
financial  interests,  subsidence,  remining. 
threatened  and  endangered  species,  self- 
bonding,  bond  release  notices,  and 
individual  civil  penalties.  The 
amendment  is  intended  to  revise  the 
Ohio  program  to  be  consistent  with  the 
corresponding  Federal  requirements, 
and  to  implement  the  additional 
flexibility  afforded  by  Federal 
regulatory  revisions. 

EFFECnvE  DATE:  September  18, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
2242  South  Haoulton  Road,  Room  202. 
Columbus.  Ohk)  43232,  Telephone:  (614) 
666-0578. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Ohio  Program 

n.  Submission  of  Amendment 

in.  Director's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Back^ound  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12. 935.15,  and  935.16. 


n.  Submission  of  AmeDdment 

By  letter  dated  November  3, 1988 
(Administrative  Record  No.  OH-1113). 
the  Director  of  OSM  notified  the  Ohio 
Department  of  Natiu*al  Resources, 
Division  of  Reclamation  (Ohio)  of  a 
number  of  Federal  regulations 
promulgated  between  October  1, 1983 
and  June  15, 1988  for  which  OSM  had 
determined  that  the  corresponding  Ohio 
rules  were  now  less  effective  than  the 
new  Federal  counterparts. 

Also,  on  December  22, 1988.  the 
Director  of  OSM  announced  the 
approval,  with  certain  exceptions,  of 
Ohio  Program  Amendment  No.  34  (53  FR 
51543).  In  this  aimouncement  the 
Director  partially  disapproved  the 
definition  of  "property  to  be  mined"  at 
OAC  1501:13-1-02  (MMMM)  as 
submitted  by  Ohio  on  May  24, 1988.  The 
Director  required  that  Ohio  submit  a 
proposed  amendment  to  revise  the 
definition  of  "property  to  be  mined"  so 
as  to  require  that  permit  apphcations 
identify  all  owners  of  record  of  mineral 
estates  to  be  removed  or  displaced  by 
surface  excavation  activities  during  the 
proposed  coal  mining  operations. 

In  response  to  the  OSM  requirements 
of  November  3  and  December  22, 1988, 
Ohio,  submitted  proposed  Program 
Amendment  No.  39  by  letter  dated 
March  1, 1989  (Administrative  Record 
No.  OH-1168).  Ohio  submitted  further 
administrative  record  information  in 
support  of  proposed  Program 
Amendment  No.  39  on  March  20. 1989 
(Administrative  Record  No.  OH-1174). 
OSM  announced  receipt  of  the  proposed 
amendment  in  the  March  20. 1989. 
Federal  Register  (54  FR  11388)  and.  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  pubUc  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  public  comment  period  ended  on 
April  19, 1989.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

By  letter  dated  January  19, 1990 
(Administrative  Record  No.  OH-1264), 
OSM  forwarded  five  questions  to  Ohio 
about  proposed  Program  Amendment 
Number  39.  In  response  to  these  OSM 
questions,  Ohio  submitted  proposed 
Revised  Program  Amendment  Number 
39  (39R)  by  letter  dated  February  22. 
1990  (Administrative  Record  No.  OH- 
1284).  The  Revised  Program  Amendment 
Number  39R  reiterates  the  revisions 
previously  proposed  in  Program 
Amendment  Number  39  to  the  Ohio 
program  and  cdso  proposed  additional 
amendments. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  March  12, 
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199a  Federal  Register  (55  PR  9143)  and. 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  pubUc  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  public  comment  period  ended  on 
April  ll.  1990.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendment 
Any  revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  concern 
nonsubstantive  wording  changes. 

1.  OAC  1501:13-1-02  Definitions 

(a)  Coalmining  operation.  Paragraph 
OAC  1501:13-1-02{S)(1)  has  been 
amended  by  changing  punctuation  to 
clarify  the  language  and  adding  minor 
revisions  to  the  language  of  the 
definition.  As  amended,  the  definition  is 
substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
definition  at  30  CFR  700.5. 

(b)  Previously  mined  area.  Paragraph 
OAC  1501:13-1-02(HHHH)  has  been 
amended  to  mean  lands  previously 
mined  on  which  there  were  no  surface 
coal  mining  operations  subject  to  the 
standards  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977. 
Amendment  to  this  definition  was 
required  by  the  Director  in  a  final  rule 
concerning  Ohio  program  amendment 
No.  34  published  in  the  Federal  Register 
on  December  22, 1988  (53  FR  51544).  In 
that  notice,  the  Director  found  that  the 
definition  of  "previously  mined  area,"  as 
amended  by  Ohio  in  Program 
Amendment  No.  34,  is  less  effective  than 
the  Federal  rules  and  less  stringent  than 
SMCRA. 

Ohio's  proposed  definition  of 
"previously  mined  area"  is  substantively 
identical  to  the  Federal  definition  at  30 
CFR  701.5.  However,  in  the  case  of 
National  Wildlife  Federation  v.  Lujan, 
Nos.  87-1051,  87-1814,  and  88-2788 
(D.D.C  February  12, 1990),  the  court 
addressed  two  concerns  pertaining  to 
the  Federal  definition.  The  first  was 
whether  "previously  mined"  means  that 
mining  occurred  (1)  before  the  date 
Congress  enacted  SMCRA  (August  3, 
1977),  or  (2)  before  the  various  dates 
that  SMOL^'s  substantive  requirements 
began  to  apply  to  specific  mining 

operations  or  sites.  This  issue  is    

important  because  pursuant  to  30  CFR 
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816.2Qe(b).  817.106Cb^  and  81iU9(b) 
[uMidk  sectfcms  are  rabatantively 
identical  to  ndet  at  QAC  1901:13-8- 
14(L)(3)),  opoaton  remuung  iveviously 
mkied  areas  do  not  need  to  completely 
eliaunate  reaffected  oc  enlarged 
higbwafis  if  thcte  ia  not  enough 
reasonably  avatfaUe  spoil  to  do  the  {ob. 
Rather,  ia  swh  situatiima.  the  operator's 
doty  is  to  ehmmate  the  highwalla  (Hily  to 
the  "maximoffi  extent  tecbucally 
practical."  Given  this  Uodted  exception 
to  the  requirement  to  completely  remove 
aD  hii^walts.  the  second  related 
coBcem  was  that  the  current  definition 
might  aDow  an  operator  to  remine  an 
area  that  had  once  been  fully  and 
satisbctorily  reclaimed,  and  then  to 
leave  the  area  (Mily  partially  reclaimed 
by  not  completely  eKminatiag  any 
remised  ot  reaffected  highwalls. 

The  court  found  that  "a  definiti<» 
using  the  date  of  SMCRA's  enactment 
more  doseiy  conforms  to  the  Act  and 
the  court's  earlier  ruling  on  the  issue" 
(National  WUdlife  Federatkm,  Mem. 
Op.  at  42.  citing  to  In  re:  Permanent 
Surface  Mining  Regulation  Litigation  11, 
Round  I.  Na  79-1144.  Mem.  Op.  (DJ).C. 
July  e,  1964. 21  Env't  Rep.  Cas.  1193}). 
Consequently,  the  court  held  that  the 
date  of  enactment  of  SMCRA  (August  3. 
1377)  *^u8t  be  the  time  from  whidi  the 
temporal  concepts  of  'preexisting'  and 
'previous'  are  measured.**  (/dl.  Mem.  Op. 
at  50).  With  respect  to  the  second  issue, 
the  court  held  that  a  "definition  cannot 
stand  that  lets  full  reclamation  be 
undcme  for  a  later  partial  effort  The 
definition  mast  be  rewritten  to  make  this 
impossil^."  [Id^  Mem.  Op.  at  48). 
Accordingly,  the  court  remanded  "the 
definition  ^  previously  mined  area  to 
the  Secretary  U>  correct  both  (tf  the 
flaws  identified  above"  (J^..  Mem.  O^ 
at  51). 

OSM  may  not,  because  of  the  court's 
remand,  use  the  existing  Federal 
definition  (A  "previous^  mraed  area"  at 
30  CFR  701.5  in  evaluating  the 
sufficiency  of  Ohio's  proposed 
definition.  Accordiagiy.  OSM  haa 
evaluated  the  proposed  amendment 
based  upon  its  consistency  with  the 
approfwute  provisions  of  SMCRA  as 
interpreted  by  the  court. 

Based  on  the  above  and  the  coorf  a 
remand  oi  the  Federal  definitien  of 
"l»evio«isly  mined  area"  to  "correct 
both  (rf  the  flaws  indcntificd"  in  die 
decision,  the  Director  finds  that  to  the 
extent  Ohio's  proposed  definition  of 
"prevfcioaly  mhied  area"  (1)  interprets  or 
contemplates  the  temporal  concept  of 
"l»eviooaly"  as  being  any  other  date 
than  Ai^ust  3, 1977  (the  date  of 
enactment  of  SMCRA).  or  (2)  aUowt 
lands  which  have  once  been  fully  and 
satisfectoriiy  reclaimod  lo  beremined 


and  thm  only  partially  reclaimed,  such 
definition  is  less  stringent  than  the 
general  provisions  of  SMCRA.  The 
Director  is,  therefore,  not  annoving 
Ohio's  pr<^>osed  definition  of 
"previously  mined  area"  at  paragraph 
(HHHH)  to  the  extent  that  the  definition 
(1)  interprets  or  contemplates  the 
tempor^  concept  of  "previously"  as 
being  any  other  date  ^an  August  3. 
1977,  or  (2)  allows  lands  which  have 
once  been  fully  and  satisfactorily 
reclaimed  to  be  remined  and  then  only 
partially  reclaimed.  In  accordance  with 
this  Finding,  the  provisions  at  30  CFR 
935.12(a}  and  935.16(a)  are  inconsistent 
with  the  recent  court  decision  and 
should  be  deleted.  The  Director  will, 
pursuant  to  30  CFR  732.17(d),  inform 
Ohio  of  regulatory  changes  needed  to 
amend  this  definition. 

(c)  Property  to  be  mined.  Paragraph 
OAC  1501:13-1-02(MMMM)  has  been 
amended  to  mean  the  surface  estates 
and  mineral  estates  within  the  permit 
area.  Also  added  to  this  definition  is  the 
statement  that  iot  areas  covered  by 
underground  workings,  property  to  be 
mined  means  the  mineral  estates  to  be 
mined  and  the  surface  estates.  This 
language  differs  fiom  the  previous 
language  in  that  the  words  "to  be 
mined"  have  been  deleted  following  the 
words  "surface  estates  and  mineral 
estates."  The  proposed  revision  clarifies 
that  all  surface  and  mineral  estates 
within  the  permit  area  of  a  surface  mine 
and  the  surface  area  covered  by 
underground  woridngs.  wiU  be  included 
in  the  definition  of  "pnqperty  to  be 
mined." 

Amendment  to  this  definition  was 
required  by  the  Director  in  a  final  rule 
concerning  Ohio  program  amendment 
No.  34  pubhshed  in  the  Federal  Register 
on  December  22. 1988  (S3  FR  51544).  In 
that  notice,  the  Director  found  that  with 
the  inclusion  of  the  words  "to  be  mined" 
the  definition  could  be  less  effective 
than  the  counterpart  Federal  definition 
at  30  CFR  701.5  with  respect  to  surface 
mines  (and.  possibly  the  face-up  areas 
of  underground  mines)  because  the 
excavati«i  involved  in  such  operatioos 
may  well  have  a  significant  adverse 
effect  on  other  mineral  estates. 
Accordingly,  the  Director  required  Ohio 
to  amend  this  definition  to  include  all 
mineral  estates  which  may  be  affected 
by  the  surface  excavation  associated 
with  coal  mining  operations.  Also  in  that 
notice,  die  Director  acknowledged  that 
the  previous  definition  is  no  less 
effective  than  the  Federal  definition 
with  respect  to  areas  overlying  proposed 
underground  workings  because  the  only 
mineral  estates  removed  or  altered  in 
native  or  compositicm  would  be  those 
being  mined.  'Therefore,  Ohio's  added 


language  concerning  underground 
workings  is  consistent  with  the  Federal 
definition. 

The  proposed  amendment  saUsfies  the 
requirement  at  30  CFR  935.16(b).  The 
Director Tmds  that  the  proposed 
definition  of  "property  to  be  mined"  is 
substantively  identical  to  and  no  less 
effective  than  the  Federal  regulations. 

2.  OAC  1501:13-1-03  Restrictions  on 
Financiallnterests  of  Employees 

Reclamation  Board  of  Review:  A  new 
paragraph  OAC  1501:13-1-03(C)  has 
been  added  to  require  that  members  of 
the  Ohio  Reclamation  Board  of  Review 
(RBR)  recuse  themselves  from 
proceedings  which  may  affect  their 
direct  or  indirect  financial  interests.  Old 
paragraph  (C)  has  been  redesignated 
accordingly. 

In  the  Regulatory  Reform  II  letter 
dated  November  3, 1988,  OSM  notified 
Ohio  that  the  Federal  rules  have  been 
revised  to  require  that  members  of 
multiple  interest  boards  and 
commissions  who  perform  a  function  or 
duty  under  SMCRA  file  statements  of 
employment  and  financial  interests.  In 
addition,  the  new  Federal  rule  at  30  CFR 
705.4(d)  requires  that  members  of  such 
boards  and  commissions  must  recuse 
themselves  from  proceedings  that  may 
affect  their  financial  interests.  OSM 
informed  Ohio  that  its  program  should 
be  amended  to  clarify  that  the 
provisions  of  the  Ohio  Revised  Code 
(ORC)  1513.04  and  OAC  1501:13-1-13 
apply  to  the  RBR.  The  Ohio  definition  of 
employee  currently  excludes  this  board. 

Ohio  added  definitive  language  to 
paragraphs  OAC  1501:13-1-03(F)(1). 
(G)(1),  and  (H).  and  added  a  new 
paragraph  (C)  which  requires  RBR 
members  to  recuse  themselves  from 
proceedings  which  may  affect  their 
direct  or  indirect  financial  interests. 
Paragraph  (F)(1)  is  amended  to  add  that 
members  of  the  RBR  are  required  to  file 
a  statement  of  employment  and 
financial  interests.  Paragraphs 
(G)(1)  and  (H)  are  amended  to  include 
RBR  memb««  in  the  provisions  for 
"when  to  file"  and  "where  to  file." 

By  letter  dated  August  11. 1988 
(Administrative  Record  Number  OH- 
1199),  Ohio  submitted  to  OSM  revisions 
to  the  Ohio  Revised  Code  (ORC)  section 
15134)5  which  alter  the  compositicm  of 
the  RBR.  TheStatutmy  revisions  to  ORC 
1513.05  were  contained  in  Amended 
Substituted  House  Bill  388  and  were 
signed  by  the  Governor  of  Ohio  on  July 
25, 1989.  The  effective  date  of  Uiis  bill 
was  October  24. 1989.  OSM  has 
reviewed  these  statutory  changes 
concerning  Uie  RBR  (55  FR  22913.  June  5, 
1990)  (Administrative  Record  Number 
OH-1319).  OSM  has  determined  that. 


based  on  those  changes,  the  RBR  is  a 
multiple-interest  board. 

The  proposed  amendments  to  OAC 
1501:13-1-03(C).  and  (F)(1),  (G)(1).  and 
(H)  clarify  how  the  provisions  of  ORC 
1513.4  concerning  conflict  of  interest 
and  OAC  1501:13-1-03  concerning 
restrictions  on  financial  interests  apply 
to  members  of  the  RBR.  The  Director 
finds,  therefore,  that  the  proposed 
amendments  are  substantively  identical 
to  and  no  less  effective  than  the  Federal 
rules  at  30  CFR  705.4(d),  705.11(a), 
705.13(a),  and  705.15.  respectively. 

3.  OAC  1501:19-4-14  Underground 
Permit  Application  Requirements  for 
Reclamation  and  Operations  Plans 

■    (a)  Subsidence  control  plan. 
Subsection  OAC  1501:13-4-14(M)  has 
been  amended  by  deleting  paragraph 
(M)(2](d)(v),  adding  a  new  paragraph 
(M)(2)(d)  and  relettering  subsequent 
paragraphs  accordingly,  and  adding  a 
citation  to  paragraph  (M)(2)  referencing 
the  new  paragraph  (M)(2)(d). 

In  the  Regulatory  Reform  II  letter  sent 
to  Ohio  on  November  3, 1988,  OSM 
informed  Ohio  of  an  amendment  to  30 
CFR  784.20(d).  The  language  in  this 
subsection  of  the  Federal  rules,  which 
clarifies  that  the  regulatory  authority 
may  require  monitoring  as  part  of  the 
subsidence  control  plan,  was  previously 
codified  as  svbparagraph  (5)  of  former 
subsection  (d)  (now  subsection  (e))  and 
could  be  interpreted  as  not  applying  to 
areas  where  mining  methods  involving 
planned  subsidence  are  to  be  used. 
Reorganization  of  this  section  eliminates 
this  interpretive  possibility.  The  Director 
informed  Ohio  that  the  Ohio  rules  had 
similar  language  which  needed  to  be 
revised  or  clarified  to  indicate  that  Ohio 
has  the  authority  to  require  monitoring 
as  part  of  any  subsidence  control  plan 
regardless  of  the  type  of  mining 
proposed.  The  proposed  amendment  to 
delete  old  paragraph  (M)(2)(d)(v)  and  to 
add  new  paragraph  (M)(2)(d)  addresses 
this  concern.  New  paragraph  (M)(2](d] 
requires  a  description  of  monitoring,  if 
any,  needed  to  determine  the 
commencement  and  degree  of 
subsidence  so  that  when  appropriate, 
other  measures  can  be  taken  to  prevent 
reduce,  or  correct  material  damage  in 
accordance  with  paragraph  P)  of  rule 
1501:13-12-03  of  the  Administrative 
Code.  Paragraph  (M)(2)(b]  was  also 
amended  to  reference  the  addition  of 
new  paragraph  (M)(2)(d). 

Subsequent  to  Ohio's  submission  of 
proposed  Program  Amendment  39,  Ohio 
submitted  Revised  Program  Amendment 
38  (Administrative  Record  Number  OH 
1198).  Amendments  proposed  for 
Revised  Program  Amendment  38  would 
modify  the  Ohio  subsidence  rules  so 


that  the  requirements  to  correct  damage 
to  surface  lands  are  separated  from  the 
requirements  to  repair  or  compensate 
for  damage  to  surface  structures.  This 
separation  would  render  the  proposed 
rules  at  OAC  1501:13'4-14(M)(2)(d)  less 
effective  than  the  counterpart  Federal 
rules  which  encompass  reference  to  the 
correction  of  material  damage  to  both 
surface  lands  and  to  surface  structures. 
Therefore,  if  revised  Program 
Amendment  #38  is  approved,  Ohio  may 
need  to  revise  the  citation  in  this 
proposed  amendment. 

Ine  Director  finds  that  the 
amendments  to  1501:13-4-14(M)(2) 
clarify  that  Ohio  has  the  authority  to 
require  monitoring  as  part  of  any 
subsidence  control  plan  regardless  of 
the  type  of  mining  proposed.  The 
proposed  language  is  substantively 
identical  to  the  Federal  rules  at  30  CFR 
784.20(d).  Proposed  paragraph  (M)(2)(d), 
refers  to  OAC  1501:13-12-03(0).  which 
is  Ohio's  counterpart  to  30  (3=11 
817.121(c).  In  the  recent  court  decision  of 
National  Wildlife  Federation  v.  Lujan, 
Nos.  87-1051,  87-1814  and  88-2788 
(D.D.C.  February  12, 1990),  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  30  CFR 
817.121(c)(2)  to  the  Secretary  with 
instructions  to  remove  all  language 
limiting  an  operator's  obligation  to 
correct  or  fully  compensate  the  owner 
for  any  subsidence-caused  material 
damage  to  structures.  The  court  stated 
that  section  102(b)  of  SMCRA  intended 
to  give  owners  "  'full  protection'  from 
mining  operations."  Id.  Mem.  Op.  at  15. 
The  Director  finds,  therefore,  that  the 
proposed  rule  at  OAC  1501:13-4- 
14(M)(2)(d)  is  no  less  effective  than  the 
Federal  rule  at  30  CFR  784.20(d)  to  the 
extent  that  Ohio's  rule  does  not  rely  on 
state  law,  contractual  or  otherwise,  that 
would  limit  an  operator's  responsibility 
to  fully  correct  or  compensate  for 
material  damage  to  structures  caused  by 
subsidence. 

(b)  Fish  and  wildlife  plan.  Paragraph 
OAC  1501:13-4-14(R)(l)(a)  is  amended 
to  correct  the  cited  reference  fiom  (P)(2) 
to  (R)(2).  The  Director  finds  that  with 
this  reference  correction  the  rule  at 
(R)(l)(a)  remains  no  less  effective  than 
the  Federal  rules  at  30  CFR  784.21(a)(1). 

*  OAC  1501:13-5-01(E)  Criteria  for 
Approval  or  Denial  of  an  ^plication 

(a)  Endangered  or  threatened  species. 
Paragraph  OAC  1501:13-5-01(E}(14)  has 
been  amended  to  require  that  no  permit 
application  be  approved  unless  the 
Chief  finds,  based  on  information 
provided  in  the  application  or 
documented  in  the  approval,  that:  The 
operations  are  not  likely  to  jeopardize 
the  continued  existence  of  endangered 


or  threatened  spedes  or  are  not  likely  to 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitats  as 
determined  under  the  Endangered 
Species  Act  of  1973.  as  amended 

The  proposed  language  differs  fiom 
the  previous  language  in  that  the  words 
"would  not  affect"  are  deleted  and 
replaced  by  the  words  "are  not  likely  to 
jeopardize,"  and  the  words  "are  not 
likely  to"  have  been  added  following  the 
words  "endangered  or  threatened 
species  or."  In  addition,  the  words  "as 
amended"  have  been  added  following 
the  words  "Endangered  Species  Act  of 
1973."  Prior  to  the  proposed  amendment 
the  language  of  this  rule  was 

substantively  identical  to  the  

counterpart  Federal  rule  at  30  CFR 
773.15(c)(10). 

In  a  final  rule  notice  published  in  the 
Federal  Register  on  December  11. 1987 
(52  FR  47357),  OSM  amended  the 
Federal  rules  at  30  CFR  816.97(b) 
concerning  endangered  and  threatened 
species.  The  amended  rule  requires  that 
no  surface  mining  activity  shall  be 
conducted  which  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
or  threatened  species  listed  by  the 
Secretary  or  which  is  likely  to  result  in 
the  destruction  or  adverse  modification 
of  designated  critical  habitats  of  such 
species  in  violation  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.).  The  rule  also 
requires  operators  to  prompdy  report 
the  existence  of  such  species  within  the 
permit  area  of  which  the  operator 
becomes  aware,  and  requires  the 
regulatory  authority  to  act  on  that 
information  in  spedfied  ways.  The 
Director  stated  diat  the  reporting 
provision  of  the  rule  enables  the 
regulatory  authorify  to  ensure 
compliance  with  the  Endangered 
Species  Act  and  with  the  Bald  Eagle 
Protection  Act 

The  proposed  amendment  at  OAC 
1501:13-5-01(E)(14)  has  adopted 
language  similar  to  the  amended  Federal 
rule  at  30  CFR  8ie.97(b).  Specifically,  the 
use  of  the  phrases  "are  not  likely  to 
jeopardize"  and  "are  not  likely  to"  in  the 
proposed  rule  are  applied  in  similar 
language  and  with  similar  intent  as  the 
language  of  30  CFR  818.97(b). 

"The  Director  finds,  therefore,  that  the 
proposed  language  at  OAC  1501:13-5- 
01(E)(14)  is  no  less  effective  than  the 
Federal  rules. 

(b)  Remining— elimination  of 
highwalls.  Paragraph  OAC  1501:13-8- 
01(E)(18)  has  been  added  to  require  that 
no  permit  application  be  approved 
unless  the  Chief  finds,  based  on 
information  provided  in  the  application 
or  documented  in  the  approval  that  For 
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a  proposed  reminiiig  operation  where 
the  appBcant  intends  to  redaim  in 
accordance  with  die  teqairements  of 
paragraph  (L)(3)  of  nde  lS0in»-«-14,  die 
site  of  the  operation  is  a  previooaly 
mined  area  as  defined  in  rule  1501:13-1- 
02.  The  proposed  language  is 
substantivdy  identical  to  the  Federal 
regulations  at  30  CfR  773.15(cX12).  As 
discussed  in  Finding  1(b)  above,  the 
Director  is  not  apfwoving  Ohio's 
proposed  definition  of  "previously 
mined  area"  at  OAC  1501:13-1- 
02[HHHH).  The  Directed  finds,  therefwe, 
that  die  proposed  rule  at  OAC  1501:13- 
5-01(EKlS)  is  no  less  effective  Uian  the 
Federal  regdatioos  at  30  C7R 
773.15(c)(12)io  Uie  extent  that  die  rule 
does  not:  (1)  Interpret  (v  contemplate 
the  temporal  concept  of  "previously"  as 
being  any  othtf  date  than  August  3. 
1977.  or  (2)  allow  lands  which  have  cmce 
been  fully  and  satisfactorily  reclaimed 
to  be  remined  and  then  only  partially 
reclaimed.  The  Directw  will,  pursuant  to 
30  CFR  732.17(d).  inform  Ohio  of 
regulatory  changes  needed  to  amend  the 
definition  of  previously  mined  area. 

5.  OAC  tS01:13-7-4H  Self-Bonding 

Ohio  proposed  to  add  new  language 
to  the  self-bonding  rules  to  allow  the 
Chief  to  accept  written  non-parent 
corporate  guarantees.  The  proposed 
changes  include  adding  a  new 
paragraph  (D)  and  relettering 
subsequent  paragraphs  accordingty,  and 
incorporatii^s  new  language  in 
paragrai^  (E).  (F)(2).  (F)(4).  (G).  and 
(H). 

(a)  Non-parent  corporate  guarantee. 
New  paragraph  OAC  1501:13-7-04(1)) 
has  been  added  to  state  that  the  Chief 
may  accept  a  written  guarantee  for  an 
applicant's  self-bmid  from  any  corporate 
guarantor  when  certain  specified 
conditions  are  met  The  Director  finds 
that  the  proposed  rule  is  substantively 
identical  to  and  no  less  effective  than 
the  counterpart  Federal  rule  at  30  CFR 
800.23(c)(2). 

(b)  Acceptance  of  non-parent 
corporate  guarantee.  Paragraph  OAC 
1501:13-7-4)4(E),  formerly  paragraph  (D). 
has  been  amended  to  add  that  for  the 
Chief  to  accept  a  non-parent  corporate 
guarantee,  the  total  amount  of  the  non- 
parent  corpiMate  guarantor's  present 
and  proposed  self-bonds  and  guaranteed 
self-botids  shall  not  exceed  25  percent  of 
the  guarantor's  tangible  net  worth  in  the 
United  States.  The  Director  finds  that 
the  language  of  the  amendment  is 
virtually  i<tentical  to  and  no  less 
effective  than  that  (rf  the  counterpart 
Federal  rule  at  30  CFR  800L23(d). 

(c)  Indemnity  agreements.  Pwagraph 
OAC  1501:13-7-04(F)(2),  formerly 
paragraph  (EK2),  has  been  amended  by 


addii^  the  words  "non-parent**  to  the 
laqguage  of  the  rule  to  apply  the  rule  to 
non-parent  corporate  guarantors.  In 
addition  to  providing  a  copy  of  die 
indemnity  agreement  to  the  Chief, 
corporations  applying  for  a  self-bond, 
and  parent  and  non-parent  corporations 
guaranteeing  an  applicant's  self-bond 
shall  also  submit  an  affidavit  certifying 
that  such  an  agreement  is  valid  under  all 
applicable  Federal  and  State  laws. 
Language  has  also  been  added  to  state 
that  the  guarantor  shall  provide  a  copy 
of  the  corporate  authorization 
demonstrating  that  the  corporation  may 
guarantee  the  self-bond  and  execute  the 
indonnity  agreement  Paragraph  (FK4) 
has  been  amended  to  add  that  the  rule 
also  applies  to  non-parent  craporate 
guarantors.  The  Director  finds  that  the 
proposed  amendments  render  the 
paragraph  (F)(2)  and  (F)(4)  substantively 
identical  to  and  no  less  effective  than 
the  Federal  rules  at  30  CFR  a00.23(e)  (2) 
and  (4). 

(d)  Updating  information.  Paragraph 
OAC  1501:13-7-04(0).  formerly  (^  has 
been  amended  to  add  that  the  rule  also 
applies  to  non-parent  corporate 
guarantors.  The  Director  finds  that  this 
rule  is  virtually  identical  to  and  no  less 
effective  than  the  Federal  rules  at  30 
CFR  800.23(f). 

(e)  Changes  in  financiai  condition. 
Paragraph  OAC  1501:13-7-04(H). 
formerly  (G).  has  been  amended  to  add 
that  die  rule  also  applies  to  non-parent 
corporate  guarantors.  The  Director  finds 
that  the  language  added  to  this  rule  is 
identical  to  and  no  less  effective  than 
the  language  in  the  countnpart  Federal 
rule  at  30  CFR  800.23(g)  and  can  be 
approved. 

ft  OAC  1501:13-7-05  Release  of 
Performance  Bond 

In  the  Regulatory  Reform  D  letter  sent 
to  Ohio  on  November  3.  ige&  OSM 
informed  Ohio  that  the  revised  Federal 
rule  at  30  CFR  800.40(a)(2]  requires  that 
public  notices  of  bond  release 
applications  include  the  permittee's 
name.  OSM  also  informed  Ohio  that  it 
must  amend  its  bond  release  procedures 
to  include  this  information  to  be  no  less 
effective  than  the  Federal  rules.  The 
proposed  amendment  satisfies  the 
Director's  concerns.  The  Director  finds 
that  the  proposed  amendment  at  OAC 
150in3-7-05(A)(3)  is  substantively 
identical  to  and  no  less  effective  than 
the  Federal  rules. 

7.  OAC  1501:13-9-11  Protection  ofFiah 
and  Wildlife  and  Related 
Environmental  Values 

The  language  of  paragraph  (B)(1)  has 
been  amended  as  follows:  The  word 
"wai"  has  been  deleted  from  the  end  of 


the  sentence,  fai  paragraph  (BMl)(a).  the 
word  "jeopardize"  has  been  ddeted  and 
replaced  by  the  words  "is  hkely  to 
jeopardize."  In  paragraph  (BMl)(b),  die 
word  "result"  is  deleted  and  replaced  by 
die  words  "is  likely  to  result."  Also  in 
paragraph  (b).  the  words  "as  amended** 
have  been  added  following  reference  to 
the  Endangered  Species  Act  of  1973.  In 
paragrai*  (B)(1)(c).  the  word  "result- 
has  been  deleted  and  replaced  by  the 
words  "will  result." 

In  the  Regulstory  Reform  II  letter  sent 
to  Ohio  on  November  3, 1988,  OSM 
informed  Ohio  that  the  Federal  ndes  at 
30  CFR  816.97(b)  have  been  revised  to 
prohibit  the  conduct  of  mining  activities 
which  "are  hkely  to"  (radier  duui  "wiU") 
jeopardize  the  continued  existence  of 
any  Federally-Usted  endangered  or 
threatened  species,  or  which  "are  likely 
to"  (radier  Uian  "will")  result  in  die 
destruction  or  adverse  modification  of 
designated  critical  habitats  for  such 
species.  OSM  also  informed  Ohio  that  it 
must  amend  its  program  to  be  no  less 
effective  than  the  Federal  rules.  The 
proposed  amendment  satisfies  the 
Director's  concerns.  The  Director  finds 
that  the  proposed  amendments  at  OAC 
1501:13-0-11(B)(1)  and  (B)(1)  (a),  (b).  and 
(c)  are  substantively  identical  to  and  no 
less  effective  than  die  Federal  rules. 

ft  OAC  1501:13-14-06  Individual  Civil 
Penalties 

In  the  Regulatory  Reform  II  letter  sent 
to  Ohio  on  November  3. 1988.  OSM 
noted  that  the  Ohio  rules  do  not  contain 
a  counterpart  to  the  Federal  rules 
concerning  individual  civil  penalties. 
OSM  also  stated  diat  Ohio  would  have 
to  revise  its  program  to  be  no  less 
effective  than  the  Federal  rules.  In 
response.  Ohio  added  the  proposed 
rules  at  OAC  1501:13-14-06  concerning 
individual  civil  penalties. 

(a)  Definitions.  Subsection  1501:13- 
14-06(A)  adds  die  definitions  of 
"knowingly,"  "violation."  "failure  or 
refiisal."  and  "wdlfully."  In  the 
Regulatory  Reform  D  letter  sent  to  Ohio, 
OSM  stated  that  Ohio  would  need  to 
adopt  definitions  of  these  terms  diet  are 
no  less  effective  than  those  in  the 
Federal  regulations  at  30  CFR  846.5.  or 
demonstrate  that  existing  state 
provisicm  are  no  less  inchisive  or 
effective  than  die  Federal  definitions. 
'   OSM  also  stated  diet  die  definition  of 
"violation,  failure  at  refusal"  must 
include  imminent  harm  cessation  orders, 
notices  of  violations.  faUure-to-abate 
cessation  orders,  orders  to  show  cause 
why  a  permit  should  not  be  suqiended 
or  revoked,  and  orden  in  connection 
with  a  civU  action  for  relief.  Ohio  has 
adopted  definitions  which  are 


substandHif  tdMtfkrf  In  Hb 
counterpart  iMenS  tidm  at  M  CFR 
846.5.  IkeOkeelarfindb  that  the 
proposed  rules  «t  aSMd3-14-08(AJ  i 
no  leas  «&BcMwe  Ihaa  Hm  Fedeaal  ndea. 

(b)  Wlken  imdieilkitdavilpemaltieB 
maiyhe  aesesettd.  Ohio  km  added 
1S01:ZS-14-06(B9  to  atate  4hat  the  Chi^ 
may  assess  aa  indiviAiai  ciwd  peaal^ 
against  any  aaipoMte  directoc  offioec 
or  agent  al  a  cBiyopate  permittee  who 
knowK^glir  «Bd  mHiiiiUj  aathoriTed. 
ordered  or  cairiad  out  a  violation, 
failure  or  lelnsaL  Ohio  has  sddad 
1501:13-M-06(C)  lo  state  diat  the  Chi^ 
shall  not  assess  aa  individual  civil 
penalty  in  situations  resulting  from  a 
permit  violation  by  a  coiperate 
permittee  until  a  cessation  order  has 
been  issued,  and  the  order  has  remained 
unabated  for  30  days.  The  Director  finds 
that  thexule  is  substantively  identical  to 
and  no  less  effective  than  the  Federal 
rules  at  30  CFR  84812. 

tc)  Amount  of  penalty.  Ohio  has 
added  1501:13-14-0(!(P)  lo  require  Ihe 
Chief,  when  detemiining  tiie  amount  of 
an  indrvidoal  crvSl  penalty,  to  consider 
the  criteria  specffied  in  division  (F^l)  of 
section  1513.62  of  the  Revised  Gode, 
incluffing  the  f oHowii^  llie  individual's 
history  of  asdiericing,  ordering,  or 
carrying  out  previous  violations,  faikires 
or  refusals  at  the  particular  surface  ooal 
mining  operation;  the  seriousness  of  the 
violation,  failure  or  refusal,  iachiding 
any  irreparable  harm  to  the  environmeBt 
and  any  bazand  to  the  health  or  safety  of 
the  public;  and  die  demonstrated  good 
faith  of  the  individual  charged  in 
attempting  to  achieve  rapid  compliance 
afier  receipt  of  the  notice  of  Ihe 
violatioB,  failure  or  refusal.  In 
administralive  record  information  dated 
February  20, 1990^  submitted  in  euppoit 
of  Program  Amendment  Number  3881, 
Ohio  stated  tttat,  when  determining  die 
amount  of  an  intfividnal  civil  penalty, 
the  seriousness  Of  the  violation  win '  oe 
jtntged  in  terms  cf  the  degree  of 
environmental  harm  and  the  extent  of 
damage."  'Hie  proposed  rtde  also  slates 
that  the  penalty  riiall  not  exceed  ^,888 
for  each  vwdatien,  and  that  each  day  a 
violatioB  lusMMBS  WMibaled,  anatfnr 
$6jOW  eialiWaa  ssay  be  assessed. 

TIr  proposed  nde  ealiBfies  the  OSKTs 
conoem  *s  eicpieaBed  hi  <he  Navoaber 
3, 1968,  Segdataiy  netfona  n  leMer  aeM 
to  OMe.  In  dnft  I^Ner,  OSM  e^d  OUa 
would  need  (s  revise  Ks  ndes  4e 
consider  AeorilBria  set  forth  iaaediaB 
518(a)  aTSMCRA.  aad^MftOlBaniaat 
provide  lar  «  penally  of  op  to:$BjOit  far 
each  vicAaflioa  mmi  muMt  he  aMe  tadeem 
eadt  day  of  a  osntinidag  <rialaaien  a 
separafte  usalabon  for  sitnoh  a  separate 
indiviteai  dsil  yeaaity  asay  he 


is  prosMed  lor  hi  48  era  MAlTla).  ia 

addifian,  OSM  aaid  that  Ohio  needb  ta 

include  efiedrwe  daaes  iar  1 

and  standards  for  service  no! 

effective  Ifaa 

CFR  848.17  tMaadlc^. 

Tie  piapuiud  amendment  Bt  laotlS- 
14-oeK[E)  has -adeb^sBed  dvse  oancBiaa 
by  adapting  the  ieUe  wing  ndes.  At 
parc«r8pii1LailLX3-l  4^08(EKg ). 
reqairas  that  Sor  every  lomiBeB 
cessatioa  aider  or  faiJitre-4o«bete 
csasation  order  tsaued  by  die  GUet  Ihe 
Chief  ahaM  iBunediately  serve  on  each 
individaal  la  be  assessed  jta  iadividnsd 
civil  peoalty,  a  notice  of  proposed 
indJi^daalgvilpfaaity  usosssim'iiit. 
indaAng  a  nnrstiveeMplanatiaa  of  the 
reasoBS  fior  dw  penslty,  the  aasooaft  te 
be  assessed,  and  a  copy  of  aay 
underlying  notice  of  viotatiaa  and 
cessation  order.  The  Federal  iri^li tines 
conaenuag  individual  dvd  peoaldes 
wene  efjfBWBd  hy  die  Secretary  en 
Februanr<i.  1886  (SS  FR  8884-387^  in 
discusaing  Ihe  Federad  ngnlatians  at  JB 
CFR  84*12  ^)  and  (h|,  die  Seovtary 
stated  that  the  regndatieos  dearly 
estabiah  OSM'a  pabcy  of  aaseasias  an 
indivtdasi  dsd  penalty  as  an  aheiualive 
enforcement  medisaisB  srhidi  OSM 
will  coasider  using  When  a  oesaaMon 
Older  has  ibcea  tssiind  te  the  coiparatB 
,  penaafttea  air  an  saoBrlyiag  vRnatua 
and  te  oeasatiaB  mder  tes  TsnaiBBd 
unahatadfor  80  daya;(58fR  1888).  The 
Diredar  Cadis  that  ihs  proposed  nde  «t 
1501:13-M^88^1|  isaobstaBllivelf 
ideadcal  to  and  us  leas  eSeuiiwu  ^aa 
the  Federal  ndes  at  88  CFR  818  J7!(a). 

The  pstqiased  rale  a(t  1581:13-14- 
06{E)(2|  seqaires  that  4he  wHias  af 
proposed  indisidual  civti  penalty 
assesameat  shidl  beoonK  a  fiaal  order 
30  days  after  aersioe  an  die  individaal 
unless  (1|  Ihe  tedisiidaal  flha  withia  JS 
days  a  ■aticn  of  appeal  lo  the 
RedanatianflnBdaf  BeiTiBw.  in 
aiiuwlaiR.eis»th|taajaqfthelte»isBd 
Code:  ar  (2)  dR  Chief  and  ^w  individBal 
orsapanidUeoBn)oratependllee  apee 
within  38  da|n  af  aaniioe  to  a  acheihdB 
or  plan  iar  4ha  ahatesBsaft  nr  flsnectian 
of  ihe^piaindan.  fadan  sv  tefaisaL 

The  Director  finds  4hat  Ihe  paopoaed 
rule  at  188808-14-88^(2)  is 
substaaliBaty  idsatiEal  to  and  no  less 


effe 
rule 

Thei) 
06(E)(3)  alBlBaiuti 
parayailhs  xaLtS-144)8|B)W  laPK4. 
service  is  aiiBi  hwi  4f  1 1 
dwiiil tarfl 


CFR  846.17(c). 

(ej  FmymeM  vfpam/ky.  la  the 
Regulatory  Reform  II  lettsrOSMaerit  la 
Ohio  on  November  8, 1088.  OSM  atetad 
that  Ohio  must  revise  its  ndes  to  iacluda 
psyment  dates  not  less  effective  than 
die  Federal  rules  at  30  CFR  &46.18(a) 
through  Ic).  Where  an  sbstement 
agreement  exists,  OSM  stated  that  Oldo 
should  provide  in  its  ndes  Tor 
withdrawal  of  the  penalty  if  absteraeift 
or  compliance  is  satisfactory.  OMo 
responded  try  submitting  proposed  ndes 
1501.13-14-06  TF).  IGl  and  TH). 

Paragraph  1501 .13-1 4-08(F)  Stales  that 
if  a  notice  of  proposed  individual  dvd 
penalty  assessment  becomes  a  fins3 
order  in  the  absenoe  of  a  petition  for 
review  or  abatement  agreement,  (he 
penalty  shall  be  due  upon  issuance  of 
the  final  order.  The  Director  finds  that 
this  rule  is  Identical  to  and  no  less 
effective  than  the  oounteipart  Federal 
rules  at  30  CFR  646.18(a}. 

Par^raph  1501.13-14-06(0)  ceguins 
diat  if  an  individual  named  in  a  notice  af 
proposed  individual  ciwl  penal^ 
assessment  £les  s  notice  of  appeal  in 
accordance  widi  §  1513.13  of  the 
Revised  Code,  4he  pen^  shall  be  dae 
uponissuanoe  efa  final  adarinistraAiwa 
order  affinaiog.  iocreasing.  or 
decieasiag  the  psapoeed  panal^.  The 
Diseotor  finds  that  die  pnopesed  rale  is 
subatantivcdy  identical  i0  and  ae  leas 
effective  thaa  4he  oauateipart  Fedwal 
rule  at  .30  CFR<848.18(b). 

rnnyi^hl'ifn  r  ""  "*[")  states 
diat  eitere  the  Chief  and  the  oeipocate 
pemitleetarindMadaal  have  agreed  ia 
writing  on  a  ptaa  for  the  abatement  af  er 
complianee  Milh  the  '■abated  nadee  af 
vlol^dan  oroessatioBorder,  an 
indisidaainanadlaanotioe  ef 
propaaad  tMk  puaMy  ai 
postpoBspa] 

a  final  ondsiXiuiu  the  Chief  I 
the  pendtf  ia  doe  AB ;! 
final  ordat,  eranillannotiaBthat 
abatemeat  ar«aBpfiBBoe  iaaattsfaciBiy 
and  I 

The  Director  i 
is 


effeddnslhaa 
rule 


November  3. 1988, 09d  noted  dial  the 
new  FadsBBl  nde  ndaplsd  at  80  CIK 
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846.18(d)  reflects  requirements  placed 
on  OSM  by  tlie  Debt  Collection  Act  of 
1982  and  that  Ohio  need  not  adopt  a 
counterpart  to  this  rule.  Ohio  has 
propped  the  rule  at  1501.13-14-06(1) 
which  requires  that  following  the 
ejqiiration  of  45  days  after  the  individual 
civil  penalty  is  payable,  any  delinquent 
ponalty  shall  be  certified  to  the  attorney 
general  for  collection.  The  Director  finds 
that  the  prop<Med  rule  is  not 
inconsistent  with  the  Federal  rules  and 
can  be  approved. 

9.  OAC  1501:13-0-11  Protection  offish. 
Wildlife,  and  Related  Environmental 
Values 

In  the  Regxilatory  Reform  n  letter 
dated  November  3. 1988,  OSM  informed 
Ohio  that  a  new  Federal  rule  at  30  CFR 
816.97(e)(4)  requires  all  operators  to 
fence,  cover,  or  use  other  appropriate 
methods  to  excluije  wildlife  from  ponds 
that  contain  hazardous  concentrations 
of  toxic-forming  materials,  and  that 
Ohio  will  need  to  revise  its  program 
accordingly. 

Ohio  responded  by  submitting 
Administrative  Record  information  in 
lieu  of  amending  rule  1501.13-0-11 
(Administrative  Record  No.  OH-1174). 
Ohio  submitted  the  documents  to 
demonstrate  that  the  Ohio  program  is  no 
less  effective  than  the  Federal 
regulations  without  adopting  language 
similar  to  that  at  30  CFR  8ie.97(e)(4) 
which  requires  the  fencing  or  covering  of 
ponds  containing  hazardous 
concentrations  of  toxic-forming 

materials.  

OSKf  s  rule  at  30  CFR  816.g7(e)(4)  was 
adopted  on  December  11, 1987  (52  FR 
47352).  The  new  rule  was  added  in 
response  to  a  ruling  by  the  District  Court 
for  the  District  of  Columbia  on  October 
1. 1984,  which  found  that  the  Secretary 
had  not  justified  the  deletion  of  the 
predecessor  of  the  current  rule.  In  re: 
Permanent  Surface  Mining  Regulation 
Utigation  U.  No.  79-1144  (DJJ.C.  1984). 
OSM  had  deleted  the  rule  (81&97(d)(3)) 
on  June  30, 1983  (48  FR  30312)  on  the 
basis  that  there  is  little  evidence  of 
specific  damage  to  wildlife  as  a  result  of 
unprotected  toxic  ponds  on  the  site  of 
any  mining  operations.  OSM  reasoned 
that  in  the  event  that  there  is  a  local 
problem  with  fish  and  wildlife  being 
adversely  affected  by  toxic  ponds,  die 
regulatory  authority  will  have  the 
authority  under  30  CFR  816.97(a)  to 
require  die  operator  to  use  whiatever 
method  is  consistent  with  the 
requirement  to  use  the  best  technology 
currently  available  to  exclude  wildlife 
from  those  ponds,  including  fencing. 

In  requiring  OSM  to  reinstate  the  rule, 
the  Court  found  that  OSM  did  not 
address  evidence  put  forth  by  public 


comment  which  asserted  that  wildlife, 
and  people  who  consume  that  wildlife, 
could  be  injured  by  the  deletion  of  the 
fencing  requirement.  The  Court  also 
found  that  30  CFR  816.97(a),  which  OSM 
argued  would  provide  the  regulatory 
authority  the  authority  to  require  fencing 
if  it  was  needed,  does  nothing  but 
restate  the  statutory  standard  contained 
in  SMCRA  at  section  5l5(b)(24).  The 
Court  said  that  30  CFR  816.97(a)  does 
not  provide  the  regulatory  authority 
with  any  guidance  as  to  how  or  in  what 
situations  this  requirement  should  be 
implemented. 

In  justification  of  its  position  not  to 
amend  its  program,  Ohio  submitted 
administrative  record  information  that 
contains  the  following  assertions:  (1) 
There  is  no  evidence  to  indicate  that 
wildlife  in  Ohio  have  been  harmed  by 
drinking  water  in  sedimentation  ponds. 
This  assertion  is  supported  by  the  Ohio 
Division  of  Wildlife:  (2)  The  potential  for 
alkaline  drainage  resulting  from  coal 
mining  operations  in  Ohio  is  virtually 
non-existent;  (3)  There  are  numerous 
sources  of  safe  drinking  water  available 
for  wildlife;  and  (4)  The  fencing  around 
ponds  may  pose  a  greater  hazard  to 
wildlife  than  the  water  from  which  it  is 
intended  to  be  protected. 

The  administrative  record  information 
supplied  by  Ohio  does  not  fully  address 
the  issue.  Ohio  asserts  that  there  is  no 
evidence  to  indicate  that  wildlife  in 
Ohio  have  been  harmed  by  drinking 
water  in  sedimentation  ponds.  The 
Court  found,  when  considering  a  similar 
argument  put  forth  by  OSM,  that  this 
observation  cannot  justify  deletion  of 
the  fencing  requirements. 

Ohio  also  asserted  that  based  on 
Ohio's  geologic  conditions  and  a  review 
of  monitoring  data,  that  the  potential  for 
alkaline  drainage  resulting  from  coal 
mining  operations  in  Ohio  is  virtually 
non-existent.  Ohio  has  not  submitted 
administrative  record  information, 
however,  concerning  the  possibility  of 
hazardous  concentrations  of  toxic- 
forming  materials  from  other  sources 
such  as  acid  mine  drainage  and  the 
leaching  of  contaminants  from  waste 
piles.  Ohio  has  also  not  addressed  the 
potential  threat  to  people  who  may 
consume  wildlife  whidi  may  have 
consumed  water  from  a  toxic  pond. 

Ohio  has  asserted  that  fencing  around 
sedimentation  ponds  may  pose  a  greater 
hazard  to  wildlife  than  the  water  from 
which  it  is  intended  to  protect  It  is  true 
that  fencing  can  pose  a  hazard  to 
wildlife.  The  Federal  rule,  however, 
does  not  exclusively  require  fencing,  but 
requires  operators,  to  the  extent 
possible  using  the  best  technology 
currently  available,  to  fence,  cover,  or 


use  other  appropriate  methods  to 
exclude  wildlife  bom  the  ponds. 

The  Court  also  found  that  30  CFR 
816.97(a)  alone,  which  requires 
operators  to  minimize  disturbances  to 
fish  and  wildlife,  by  using  the  best 
technology  currently  available,  does  not 
provide  the  regulatory  authority  with 
any  guidance  as  to  how  or  in  what 
situations  this  requirement  should  be 
implemented.  The  proposed  Ohio  rule 
has  a  similar  deficiency.  OAC  1501:13^ 
9-ll(A)  requires  operators  to  minimize 
disturbances  to  fish  and  wildlife  by 
using  the  best  technology  currentiy 
available.  Without  the  fencing  rule, 
persons  conducting  coal  mining 
operations  in  Ohio  would  not  have  any 
clear  guidance  as  to  how  or  in  what 
situations  this  requirement  Ihould  be 
implemented. 

The  Director  finds,  after  a  careful 
review  of  the  administrative  record 
information  provided  by  Ohio  on  March 
20, 1989,  that  the  Ohio  program  at  OAC 
1501:13-9-11,  without  a  counterpart  to 
the  Federal  rules  at  30  CFR  816.97(e)(4) 
is  less  effective  than  the  Federal  rules. 
Therefore,  the  Director  is  requiring  that 
Ohio  amend  its  program  to  be  no  less 
effective  than  the  Federal  rules  at  30 
CFR  816.97(e)(4). 

IV.  Disposition  of  Comments 

Public  Comments 

The  Public  Comment  period  and 
opportunity  to  request  a  public  hearing 
concerning  Program  Amendment 
Number  39  announced  in  the  March  20, 
1989,  Federal  Register  ended  on  April  19, 
1989.  One  public  comment  was  received 
and  is  addressed  below.  The  public 
comment  period  and  opportunity  to 
request  a  public  hearing  concerning 
Revised  Program  Amendment  Niunber 
39R  announced  in  the  March  12, 1990, 
Federal  Register  ended  on  April  11, 1990. 
No  public  comments  were  received.  The 
scheduled  public  hearings  were  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

The  Ohio  Mining  and  Reclamation 
Association  objected  to  the  proposed 
amendment  that  would  require  members 
of  Ohio's  Reclamation  Board  of  Review 
(RBR)  to  file  statements  of  en4>loyment 
and  financial  interest  annually,  llie 
comment  stated  that  the  RBR  is  a  body 
with  several  members  of  the  board 
having  qualifications  in  specialties  such 
as  agronomy  and  earth  moving.  The 
commenter  asserted  that  the  RBR  is  not 
covered  under  the  requirements  of 
Federal  law  or  regulations,  or  the  Ohio 
law,  that  would  require  them  to  file 
financial  disclosure  and  statements. 


OSM  disapves.  lis  * 
Finding  2,  OSM  informed  Ohio  (hat  dw 
Federal  rules  have  been  revised  to 
require  that  members  of  i^dfif^e 
interest  boards  and  commissions  who 
perform  a  functkm  or  duty  under 
SMfHA  £le  ntntamrnts  of  fipploysient 
and  financial  interests.  And  ncuse 
themselvee  bom  proceedings  Ihat  mas 
affect  thefrfinandal  interests.  Ohio's 
RBR  is  created  ender  ORC  seCfion 
1513.0S,  conaitts  of  aewm  sealbers 
appointed  by  the  governor,  and  hasitiM 
duty  of  reviewing  deciaions  concemiog 
appeals  filed  by  fersons  having  <n 
intenatihatisaraney  bewlwenw^ 
nffeiilad  tgra  aflfoc of  viaUtioB. <»det. 
or  4ed8ieB 'by  the  Chief  af  ihe  DiviHaB 
of  Reclame  tiaa.  .Aa  djaouased  in  Fiadiqg 
2.  OSMhaa^tcnaiaedthatitfaeMRisa 
multiple^tesest  jaoard  airfaidi  has  a 
functioa  er  dutyaader  SMORA,  and  its 
member  shaukl  ihe  ?eqtdsed  to  file 
disclosures  iA  fioandal  iatereats  and  io 
seoaae  ihemseh»as  from  piwoaodiny 
which  aiay  affect  &eir  financial 
interests. 

AgeuLy  Comments 

Pursuant  to  section  503(b]  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(b)Ill)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  pK^am.  No  substantive 
oommants  were  received. 


V, 

Based  on  the  above  findings,  (tie 
Director  Is  eppnwng  Trajan 
Amendment  Number  98R,  as  ori^arilgr 
submitted  hy  Ohio  aa  ftogiaai 
Aaseateeat  Number  at  an  Maich  X 
1980,  aad  revised  and  ireeabnatted  as 
Program  AmeadiBent  NoBibwSNioa 
Fetraary  22.  igiB.  wtih  fte  prrnytians 
noted  helow.  As  discaased  Jb  Fiadk^ 
1(b),  the  Director  is  aot  apprannag  As 
proposed  definition  of  "previously 
mined  asea"  at  OAC  1501:13-1- 
02(HHHH)  te  the  extent  that  the 
definition  is  inconiistent  with  the  court 
decision  dismaapd  in  that  finding.  As 
discussed  in  Finding  4(b).  the  Director  IS 
approving  Obia^s  ptoposad  rule  at  OAC 
1501-.13-6-01(EKl8]  to  the  extent  (hat  (he 
rule  does  not  (Ij  interpret  or 
contenydate  the  temporal  concept  oT 
"previously"  asbeiagany  ether  date 
than  August  3. 1977^  or  allow  lands 
which  have  once  "been  iiiQy  and 
satisfactorily  reclaimed  to  he  renuned 
and  then  only  partially  reclaimed.  As 
discussed  in  Finding  8(a3.  tlte  Director  is 
approving  Ono  a  proposed  nne  at  uAC 
TSei:TS-4-14fM)(Z){d)  to  -flie  taAscH  «aft 
(lie  nne  noes  not  lely  on  sftate  law. 
contractual  or  iniei  wise.  That  woad 
hnSt  an  opeiatw"'s  TcsponsifaiBty  to  TsBy 


comet  or  oaaq 
•■■i^  <P  <f»tMaB  canaad  >y 
subsidence.  As  discussed  in  Findiag4l 
the  adaunistrative  record  inf onnatioB 
submitted  on  March  20, 1989,  WUdh  was 
intea^d  to  HsaMBSIraie  Aal  Ae  Qhia 
prngiaai  is  ne  Irmi  nffnrtiirr  thna  >hr 
Federal  pni^m  at  30  CFR  8M.«7(e)(4  is 
notiyvasved.  Alaoas  dianissed  in 
Finding  9, 4he  Direclar  is  requiriDg  that 
nhjQ  afnpn^^  Us  progrsD  to  require  thai 
operators  fence,  cover,  or  use 
appropriate  methods  to  exclude  wflSLSt 
finuB  ponds  Ihan  contain  hazardous 
concentrations  of  toxic  frmning 
materials. 

As  exj^ained  in  finding  IM-  this 
amendinent  satisfies  the  requirement  at 
30  tTR  9S5.11Ib]  (53  7R  S155D,  December 
22, 1988).  Also,  as  explained  inTinffing 
1(b)  the  provisions  at  30  CFR  ^SS.12(a} 
and  93S.'lflf 4  are  inconsitfteiA  Tvith  the 
court  decision  and  sfaoind  be  deleted. 

me  Teoeial  Toes  at  SB  \^W  ^ art  0oS 
codifying  decisions  ooncennng  the  Oasa 
program  ai«  heSng  ammded  to 
iaipluBieat'insidDdsiaB.TIusfiaBinda 
is  being  made  aifeetive  hniaediatf  ly  to 
expedite  IhaStoto  psoyam  Miiiiiiiml 
pEaoaaiaBd  toencaurage  States  to 
coafcnn  4hair  yiDframs  to  Ihe  Federd 
standards  anitheut  ondue  'daisy. 
Consistency  of  State  and  Fedeeal 
standards  is  required  by  SMCRA. 

Effect  sfJUiieotor's  Dedsaa 

Section  503  of  SMCRA  provides  dtota 
State  may  not  exercise  jurisdiction 
under  SMCRA  mdess  ^  State  program 
is  approved  by  the  Secretaiy .  Stnanny, 
'aoCniTSLI^a)  tequires  'ftiat  any 
alteratiaa  af  an  appiawid  Stsfte  ycegram 
be  atdnniNed  to  OSM  fn*  revsear  as  a 
program  amfindmnnt.  Ibus,  aqr  ofaaages 
ta  She  State  {aapam  are  not  enfoKBaikAe 
until  aivrosad  by  OSM.  Iltt  Federal 
regulatens  atMOU  792J7iii  Vnddfait 
any  vaiatoral  idnnges  to  appwed 
Stole  pragrams.  Ja  liiis  aversqbt  of  the 
Ohio  pvograra.  the  Drectar  «^ 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. 
together  aath  any  ^lawietnnt 
imploaieBting  policies,  direodves  and 
other  materials,  and  will  raqauee  the 
enforcement  by  Ohio  of  only  such 
provisions. 

EPA  Concurrence 

Under  30  CFR  732.17{bXll)fii}.  <the 
Director  is  required  to«btaiB  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  tCPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promidgated 
under  the  autheri^  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seg.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  se?.].  The 


amendment  contains  no  such^ 

and  that  EPA  concurrence  is,therrfbre, 

unnecesaaif. 

VL  ItocadaralllatonninafiaBB 


Tlii  Tiiitaiarirfcat  dHPT"'"""^  fliA 
puEaaantteaeotioa  70a(dj  of  SMC1A.1B 
U.SC  •*  ^*'^(^).  no  f" "*»*«" ""♦■t  twipaM 
statamant  aaad  he  prepared  aa  Ihiis 
rulemaking. 

ExecitltTB  Opoof  1S91  xmo  tne 
RegjCHOto^  nexionny  ntx 

Ob  Mr  12.  ttM.  the  Office  af 
Maa^eaMBtaad  fladrttOMBj  paatad 

QSIdaa  nanmptiaa  fwae  smii ^47, 

and  8of£Neauto<eOKkar  12291  tor 
aclioas  dUsedtlgr  related  to  appsowal  «r 
conditiaaal  affODvri  of  State  TegnlateQr 
pregDaias.  &erefoie,  #iis  aotiaa  is 
exempt  hwa  psqjaralian  af  a  i-qgidataqr 
impact  aaeiysis  aad  a^gulataqr  isview 
byOMB. 

The  DepaiAment  df  <fae  JBtator  ina 
determined  that  this  rule  will  not  have  a 
:«ffeCt«aa 


substantial  number  of  small  eiilKiis 
under  the  Regulatory  FlexibiHty  Act  (5 
U.S.C.  en  9tmg.\.Thi»  nde  adD  not 
impoaeany  aew  faqoirenenti;  xatecit 

eatdbbehadbySMCItA  aad  thePedesd 
rules  ariH  be  amt  by  toe  Stote. 


Paperwoiii  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  imder  44  U.S.C 
3507. 

list  of  Subject  in  30  CFR  Part  935 


Coal 

relations.  Surface  mining,  Underground 
mining. 

Dated:  September  10, 1990. 
CaiiCOoM. 
ABBistant  Director.  Eastern  Field  Operations, 

For  the  reasonr  set  oat  in  "(he 
preemble,  fKte  9S.  tSiapter  VH, 
subchctfitar  T  of  toe  Code  of  l^edesal 
RegutotioBS  is  ^"""^'^  as  set  f  octh 
below: 


L  Uw  aathad^ototioB  far  pa*<  J 
continues  to  caad  as  toUeats: 

MbeJUv.-mfSBJCVm^t  te^ 


1935.12    [i 

2.  In  9  «6.t2,  par^qrii  ^)  is 
rome^^ea  ana  TeseiwOQ. 

3.  In  §  OSS.IS,  paragraph  (ss)  is  added 
to  Tead  as  "foHows: 


3&SSB 


Federal  Register  /  Vdl.  5S.  No:  181  /  Tuesday.  Septembefr  18.  1990  /  Rdles  and  RegJilatiohfc 


Federtl  Register  /  Vol.  55.  No.  181  /  Tuesday,  Septetriber  18,  199g  /  Rules  and  Regtilatlons     38327 


IS3S.15   Approval  of  rcgutotory  program 


(88)  With  the  exception  of  the 
proposed  amendment  at  OAC  1501:13- 
1-02{HHHH)  concerning  the  definition 
of  "previously  mined  area"  which  is  less 
stringent  than  the  general  provisions  of 
SMCRA.  and  the  administrative  record 
information  submitted  in  lieu  of  a  rule 
concerning  excluding  wildlife  from  toxic 
ponds  which  is  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.97(e)(4),  the  following  amendment, 
as  submitted  to  OSM  on  March  1. 1988, 
and  revised  and  resubmitted  on 
February  22. 1990.  is  approved  effective 
September  18. 1990.  Revised  Program 
Amendment  Number  39,  which  consists 
of  revisions  to  the  following  rules  of 
chapter  1501  of  the  Ohio  Administrative 
Code  (OAC):  13-1-02. 13-1-03. 13-4-14. 
13-5-01. 13-7-04. 13-7-05,  and  13-9-11. 
and  adds  a  new  rule  at  13-14-06. 
4.  In  5  935.16.  paragraph  (b)  is 
removed  and  reserved  and  paragraph 
(a)  is  revised  to  read  as  follows: 

9935.16    R«<|iiirsd rtguMory program 


(a)  By  March  1. 1991.  Ohio  shall 
amend  OAC  1501:13-9-11  to  require  that 
all  operators  fence,  cover,  or  use  other 
appropriate  methods  to  exclude  wildlife 
firom  p6nds  that  contain  hazardous 
concentrations  of  toxic-forming 
materials. 


(FR  Doc.  90-22013  Filed  9-17-90;  8:45  am] 
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DEPARmENT  OF  THE  TREASURY 

OffiM  of  Foratgn  Assets  Control 

31  CFR  Part  515 

Rsfflovai  From  List  of  Spcdaliy 
Designated  Nationals  (Cut>a) 

AOENCV:  Office  of  Foreign  Assets 
Control  Department  of  the  Treasury. 

AcnON:  Notice  of  removal  from  the  list 
of  specially  designated  nationals  (Cuba). 

■UMMawr  This  notice  removes  Sergio 
Garcia  Palacios  and  Corporacion 
Mexicana  de  Asesoria,  both  of  Mexico, 
from  the  list  of  Specially  Designated 
Nationals  under  the  Treasury 
Department's  Cuban  Assets  Control 
Regulations  (31  CFR  part  515).  Deletion 
of  Sergio  Garcia  Palacios  and 
Corporacion  Mexicana  de  Asesoria  is 


based  upon  a  determination  that  they 

are  not  specially  designated  nationals  of 

Cuba. 

tmcuw  date:  September  18. 1990. 

FOR  niRTHER  INFOflMATION  CONTACT: 

Richard  J.  Hollas.  Chief.  Enforcement 
Division.  Office  of  Foreign  Assets 
Control.  Tel:  (202)  566-5021.  Copies  of 
the  list  of  Specially  Designated 
Nationals  are  available  upon  request  at 
the  following  location:  Office  of  Foreign 
Assets  Control.  Department  of  the 
Treasury.  1500  Pennsylvania  Ave..  NW.. 
Washington.  DC  20220. 

SUPfL£MENTAflV  mFOflMATlON:  Pursuant 
to  the  Cuban  Assets  Control  Regulations 
(31  CFR  part  515).  Corporation 
Mexicana  de  Asesoria.  located  at 
Reforma  No.  116-605.  Col.  Juarez. 
Mexico,  and  Sergio  Garcia  Palacios. 
Mexico  City,  were  listed  in  the  Federal 
Register  on  November  29. 1989  (54  FR 
49258).  It  has  been  determined  that 
Corporacion  Mexicana  de  Asesoria  and 
Sergio  Garcia  Palacios  are  not 
"specially  designated  nationals"  as 
defined  in  S  515.306  of  the  Regulations: 
and.  therefore,  they  are  removed  from 
the  list  of  Specially  Designated 
Nationals. 

Specially  Designated  Nationals  of 
CutM,  Removals 

The  list  of  Specially  Designated 
Nationals,  December  10, 1986  (51  FR 
44459),  as  amended  on  November  3. 1988 
(53  FR  44397).  January  24. 1989  (54  FR 
3446),  March  7, 1989  (54  FR  9431).  April 
10, 1989  (54  FR  32064),  September  20, 
1989  (54  FR  38810).  October  31. 1989  (54 
FR  45730),  November  29, 1989  (54  FR 
49258),  January  26, 1990  (55  FR  2844). 
April  2. 1990  (55  FR  12172).  June  18. 1990 
(55  FR  24556)  and  August  1. 1990  (55  FR 
31179)  is  amended  by  removing  the 
names: 

Corporacion  Mexicana  de  Asesoria. 

Reforma  No.  116-805.  Col.  Juarez, 

Mexico.  D.F. 
Garcia  Palacios.  Sergio.  Mexico  City 

Dated:  August  20. 1990. 

R.  Richaid  Newcomb. 

Director.  Office  of  Foreign  Assets  Control 
Approved:  August  24. 1990. 

Peter  K.Nimaz, 

Assistant  Secretary  (Enforcement). 

[FR  Doc  90-21967  Filed  9-13-80: 11:16  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(FRL-3832-1] 

State  Implementation  Plans;  Approval 
of  Post-1987  Ozone  and  Carison 
Monoxide  Plan  Revisions;  Policy 
Clarification 

AOENCV:  Environmental  Protection 

Agency. 

Acnow:  Final  policy. 

SUMMARY:  In  1981  the  Environmental 
Protection  Agency  (EPA)  issued  policy 
guidance  on  approval  of  ozone  (Os)  and 
carbon  monoxide  (CO)  State 
implementation  plan  (SIP)  revisions 
under  part  D  of  the  Clean  Air  Act 
(CAA).  See  46  FR  7182  (January  22. 
1981).  In  that  notice,  EPA  included 
guidance  requiring  the  use  of  "all 
possible  control  measures"  in  1982  plans 
providing  for  long-term,  post-1987 
attainment.  Taken  out  of  context,  it 
might  appear  that  such  guidance  would 
now  require  po8t-1987  plans  to  include 
every  conceivable  control  measure, 
including  measures  that  would  cause 
severe  socioeconomicdisruption.  To 
clarify  EPA's  original  intentions  and  to 
avoid  any  confusion  relating  to  criteria 
for  approving  current  Slate  plans, 
today's  notice  revokes  the  provisions  of 
the  1981  guidance  requiring  the  use  of  all 
possible  control  measures. 
EFFECnVE  date:  This  policy  is  effective 
September  18, 1990. 

FOR  FURTHER  INFORMATION  contact: 

For  additional  information  on  this  policy 
contact:  John  Silvasi,  Office  of  Air 
Quality  Planning  and  Standards. 
Environmental  Protection  Agency  (MI>- 
15),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
5666. 

SUPPLEMENTARY  INFORMATION:  The  . 
EPA's  1981  guidance  described  the 
contents  of  approvable  plans  for 
attainment  of  the  Os  and  CO  national 
ambient  air  quality  standards  (NAAQS) 
under  section  172(a)(2)  of  the  CAA.  That 
section  provides  that  areas  that  can 
show  that  they  are  unable  to  attain  the 
relevant  NAAQS  by  1982,  despite  the 
implementation  of  all  reasonably 
available  measures,  may  submit  plans 
demonstrating  attainment  of  such 
standards  by  1987. 

In  the  1981  guidance.  EPA  attempted 
to  deal  with  areas  with  such  severe  air 
quality  problems  that,  in  SIFs  that  were 
to  be  submitted  in  1982.  States  could  not 
even  demonstrate  attainment  of  the 
relevant  NAAQS  by  December  31,  1987. 


the  last  date  for  attainment  specified  in 
the  CAA.  The  EPA  stated  that  in  such 
cases.  States  should  identify  all 
"measures  possible  in  a  longer  time 
frame  that,  toge^er  with  the  measures 
already  evaluated,  will  result  in 
attainment  as  quickly  as  possible  after 
1987."  (Emphasis  in  original.)  46  FR  7188. 
col.  1.  The  EPA  indicated  that  this  would 
be  preferable  to  preparing  artificial  SIP's 
that  appeared  to  demonstrate 
attainment  by  1987  through  measures 
the  State  never  really  intended  to 
implement. 


As  examples  of  the  additional 
measures  that  States  could  employ  to 
meet  post-1987  attainment  dates.  EPA 
referred  to  the  list  of  transportation 
control  measures  contained  in  section 
108(f)  of  the  CAA.  The  EPA  indicated 
that  States  would  have  to  meet  a  higher 
burden  in  SIP's  designed  for  a  post-1987 
attainment  date  to  demonstrate  that  any 
of  the  measures  listed  in  section  108(f) 
were  not  reasonably  available  for 
implementation. 

The  EPA's  19B1  guidance  on  planning 
for  post-1987  attainment  was  intended 
to  provide  a  framework  for  realistic 
planning  that  would  produce  attainment 
as  quickly  as  realistically  possible 
through  implementation  of  reasonable 
control  measures  that  could  be 
developed  over  a  six-year  time  period 
and  implemented  without  undue 
socioeconomic  disruption.  However,  the 
Court  of  Appeals  for  the  Ninth  Circuit 
recently  relied  i^on  this  portion  of 
EPA's  1981  guidance  in  concluding  that 
after  1987  all  Ok  and  CO  SIFs  must 
provide  for  attainment  "as  soon  as 
possible"  using  "every  available  control 
measure."  See  Delaney  v.  EPA,  No.  8S- 
7368,  slip  op.  at  8644,  April  11, 1990.  The 
EPA  has  proposed  an  interpretation  of 
this  test  that  would  not  require 
measures  with  severely  disruptive 
socioeconomic  impacts,  such  as  gas 
rationing  and  mandatory  source 
shutdowns.  However,  the  meaning  of 
the  Court's  directive  is  not  clear. 

The  EPA  never  intended  that  its  1981 
guidance  be  interpreted  to  require  the 
imposition  of  draconian  control 
measures,  nor  to  require  immediate 
attainment  after  1987  if  only  such 
measures  could  produce  it.  To  avoid 
future  misinterpretation  of  this  guidance, 
EPA  is  today  revoking  those  aspects  of 
the  1981  guidance  requiring  the  use  of 
"all  possible  measures"  after  1987. 

The  EPA  instead  believes  that  Federal 
and  State  post-1987  planning  (pending 
enactment  of  new  law  on  the  subject) 
should  attain  the  standard  "as 
expeditiously  as  practicable,"  by  a  fixed 
date.  Section  172(a)(2).  The  statute  does 


not  require  measures  that  are  absurd, 
unenforceable,  or  impracticable.  Thus, 
after  1987.  EPA  equates  its 
interpretation  of  the  Ninth  Circuit's 
standard  in  Delaney  of  attainment  "as 
soon  as  possible"  absent  absurd, 
impossible,  or  unenforceable  measures 
with  the  statutory  test  of  attainment  "as 
expeditiously  as  practicable." 

Much  of  the  general  guidance  in  EPA's 
1981  notice  is  still  applicable  to  approval 
of  current  Os  and  CO  SIFs.  For 
example,  until  the  CAA  is  amended  as 
anticipated  in  light  of  current 
congressional  consideration.  Os  and  CO 
plans  should  continue  to  contain  all 
reasonably  available  transportation 
control  measures,  including  those  listed 
in  section  108(f),  as  necessary  to  provide 
for  attainment  as  expeditiously  as 
practicable.  The  EPA  wishes  to  clarify 
only  that  its  1981  guidance  should  not  be 
read  as  requiring  nonattainment  areas  to 
impose  severely  disruptive  measures 
calculated  to  produce  immediate 
attainment.  To  this  end,  EPA  is  revoking 
those  aspects  of  the  guidance  suggesting 
or  stating  that  the  plans  for  certain  areas 
having  difficulty  attaining  by  1987  "must 
demonstrate  that  all  possible  measures 
will  be  implemented  .  .  ." 

Specifically.  EPA  today  revokes  the 
following  portions  of  its  1981  guidance: 

(1)  46  FR  7182,  cols.  2-3,  the  section 
entitled  "Attaining  NAAQS  After  1987"; 

(2)  46  FR  7185,  col.  3.  the  final  sentence 
beginning  "If  all  measures  *  *  *" 
through  7186.  col.  1.  the  carryover 
paragraph  ending  "effective  control 
measures":  and  (3)  46  FR  7188.  col.  1.  the 
last  full  paragraph  beginning  "If 
implementation  *  *  *"  through  col.  3. 
the  carryover  paragraph  ending 
"attainment  by  1987." 

This  policy  action  does  not  constitute 
rulemaking.  The  legal  interpretations 
contained  herein  are  not  final,  and 
hence  are  not  subject  to  challenge  as 
final  action  of  the  Administrator  at  this 
time.  To  the  extent  EPA  relies  on  this 
policy  guidance  in  taking  any  final 
action  relating  to  State  or  Federal 
implementation  plans  in  the  future. 
EPA's  interpretations  of  relevant  law 
will  be  subject  to  legal  challenge  in  the 
context  of  a  challenge  to  the  specific 
final  action. 

Dated:  Septemberll,  1990. 

Williun  K.  ReiUy. 

Administrator. 

(FR  Doc.  90-22048  Filed  9-17-90:  8:45  am] 
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40  CFR  Part  81 

[FRL-3S2»-3] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AOENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rule. 

summary:  On  March  3, 1988.  (53  FR 
6845)  USEPA  proposed  to  approve  tne 
redesignation  of  five  townships  in 
Marion  County  for  sulfur  dioxide  (SOi). 
Today.  USEPA  is  taking  final 
rulemaking  action  on  the  State's 
redesignation  request  for  three  of  these 
townships;  Lawrence,  Warren,  and 
Washington.  USEPA's  action  is  based 
upon  a  redesignation  request  which  was 
submitted  by  the  State. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective" on  October  18, 1990. 

ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone  E. 
Marie  Huntoon  at  (312)  886-6034.  before 
visiting  the  Region  V  Office.)  U.S. 
Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch,  230 
South  Dearborn  Street  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  E.  Marie  Huntoon,  Air  and 
Radiation  Branch  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  Chicago.  Illinois  60604. 
SUPPLEMENTARY  INFORMATION:  Under 
section  107  of  the  Clean  Air  Act  (Act). 
USEPA  has  designated  certain  areas  in 
each  State  as  not  attaining  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  SOs.  For  Indiana,  see  43 
FR  8962  (March  3, 1978),  43  FR  45993 
(October  5, 1978),  and  40  CFR  81.315.  For 
these  areas.  Part  D  of  the  Act  requires 
that  the  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  by 
December  31, 1982.  These  SIP  revisions 
must  also  provide  for  attaining  the 
secondary  NAAQS  as  soon  as 
practicable.  The  requirements  for  an 
approvable  SIP  are  described  in  the 
"General  Preamble"  for  part  D 
ndemaking  published  at  44  FR  20372 
(April  4. 1979).  44  FR  38583  (July  2. 1979), 
44  FR  50371  (August  28, 1979),  44  FR 
53761  (September  17, 1979),  and  44  FR 
67182  (November  23. 1979). 

L  Background 

On  March  3, 1988,  (53  FR  6845)  USEPA 
proposed  to  approve  the  Indiana  Sulfur 
Dioxide  (SOs)  Plan  for  Marion  County, 
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inter  alia.  This  plan  coiumIhI  af  fi)  Tha 
provisions  and  requirements  in 
Indiana's  general  SOt  rule  39tlAC  7-1 
whkk  bad  beoi  approved  ar  retestatad 
on  Jnmary  19. 19BflL  ^  ra  13M).  f2|  tbe 
SOi  enussioa  Braits  in  S281AC  7-1-2 
applicahla  io  MuiaB  Caa^h^  P)  Hm 
site-specific  SOk  emissiaa  IWta  aad 
odier  requirements  in  32ft  lAC  l-V-9^ 
Piariaa  CoantyV  On  SeptaialwT  1.  r~ 
(53  Fl  33I0B)  USEVA  tnoii  fioal 


farUSEPA'a 


of 


MarioD 


previoos 

in  the  Match  a;  IMB^  ^  PR  M«6) 

Saptesbat  1.  ISMllsa  FR  338n) 

Rattslssaotkaaapdaiaaatba 


Marion  County  are  dao  ( 
Marcb3.iaBB.no«ice. 

n. 


fai  ^  Mareh  3.  iseai  propoeri  USSRA 
ano  proposed  approval  of  noHDa  a 
request  to  redesignate  ffre  fownshipa 
ffVaiuLnB^i  LaivieHce,  Pnte.  Inrarren.  aad 
Wasfangton  Covnlies}  in  Mmmi  County 
from  noBattabmeBf  ta  attannient. 
USEPA  propoeed  to  approve  the 
redesigaatkai  reqaest  i8t>Tided  the  State 
suuuutteci  updated  cospttaBce 
information  during  the  pabnc  uiiuuent 
period  USEPA  stated  that  tf  die  data 
wasBOtsafcaaWsd.aTifftedala 
showed  thai  aaqr  aoarca  waa  en!  af 
compliance.  Aaa  USEPA  fwoaid 
disapprove  the  ledssignatiait  request 
without  farther  propasaL 

Dwagthaii—iilfiiiedtha 
hufoaa  Depaeteai^  ol  BavkoBBeatel 
MMMfcaeat  (IDEM)  a^d  USEPA  fa 
apprawa  tta  redasigpalieB  ta  I 
for  Uwrenca;  Waririaglaik  a^  Wi 
Townships.  Coapliaiioa  data ' 
subnittad  lo  aofpait  < 


t  USEPA  tat 

die  redesignatiaa  of  Pika  and  FtaaUiM 
To  H  Mhia  ■  aald  MPd  raaotvad  aR 


resolved  IDEM  would  diaa  subadt  the 
needed  coaipfemca  data  to  s^ipart 
fcdeai^iatkia  (d  Pike  and  Franklia 
Townships. 

DL  USEPA  RalMBahinsi 


demonstralion  foe  MaiioB  Coanty  whicb 
USEPA  ^proved  M  Scptaabet  1.  IMBi 
ambient  data  which  ahewr  aa  viola linai. 
aad  tha  camplianca  data  subenttad  fc)c 
Lawrmce.  WaahingtMi.  and  Warren 
Townships.  USEPA  hereby  apinovea  tha 
ledesigiiatiaB  td  these  dicea  towsab^ia 
bannonattainment  to  attakuaeaL 
USEPA  o(»ciff»  with  the  State's  leqfuesi 
to  postpone  the  redesi^fiation  of  Rke 
and  Ftankha  Townshipft  until  such  tixae 
as  safRcient  emission  and  compKance 
data  to  support  die  redesignation  are 
available. 

This  redesignation  today  shoold  not 
be  intenneted  as  aullHA'izing  die  State 
-  to  delete,  alter,  or  rescind  any  (d  die  sex 
emisstaB  fimitatiom  and  restrKlions 
eontahied  in  die  approved  SC^  SEP.  Any 
chaises  to  die  Stale's  SO^  regdationa 
rendering  them  less  etringent  dian  those 
contained  in  the  USEPA  apiaoved  j^an 
cannot  becone  federafiy  eflective  uakaa 
a  revised  plan  for  attaiamort  and 
mainteaaace  ia  subautted  to  aad 
approved  by  U^PA.  Uoaa&osned 
relaxatims.  deletions,  and  Ganges 
could  resuh  in  both  a  finding  of 
nonimptementation  (section  173(bl  of 
die  Act)  and  in  a  SlPd^dncy  caB 
made  pwsnant  to  section  110(a](^(R)  of 
the  Act 

NoAiBg  hi  dija  action  riwaM  be 
construed  »9  peiinittiag  oraiowingor 
establishing  a  precedort  far  any  foffare 
request  fbi  revision  to  any  SIP.  Each 

iNDIMUh— SG^ 


._., tfortevWaBtodkeSPriKllbe 

conaidlBred  separal^  In  ^^  of  specific 
terhnirali  aooiMinie  aadenvfiOHawatal 
foctora  aaid  iaatlation  taieleyaiit 
statutory  and  regula  toiy  i aquireiBenlB. 
TUs  actien  haa  been  deaaified  as  a 

TaMa  TVto  action  by  die  RegM^ 
A«huinistiatei  under  the  pioca^gea 
piddnbed  in  dw  Fadarri  RagMBT  on 
yamary  IP.  IMt^  {5i  PR  2ZI4-222S).  On 
lanuary  6.  IMI;  die  Olica  of 
Management  and  Bodget  waived  TaUe 
Two  airf  Three  SIP  lerisiona  (M  PR 
2222]  from  the  requirements  (d  section  9 
Executive  Older  12291  kt  a  pctiod  af  2 
yeaes. 

Under  seciian  307tb)tl)  of  die  Act 
petitiena  let  {ndkial  review  aidaa 
action  aasl  ba  filed  in  the  UBitad  Slalea 
Coart  af  Appaala  faa  dia  ^prupiiate 
dnadk  by  NflNKMber  17.  IMa  TUa 
actkn  BMy  not  be  dialeqgad  later  in 

(See30r(bM2)L) 

list  of  Subjects  in  49  CFR  Fart  Sf 

Air  pdlution  control.  National  parfca. 
Wilderness  areas.  Sutfiff  ifioxide. 

Dated:  AHffMt  30.  UBOl 
TaMA.Cai«i. 

Acting  i 


PART  81— OCSIGHATION  OF  AREAS 
FOR  AIR  QUALITY  PLANMHG 
PURPOSES 

Title  40af  dw  Code  of  Federal 
Refl^tiont.  chapter  1.  part  81,  is 
amended  as  foBows: 

1.  The  anduKity  dtation  Ibr  part  81 
continues  to  read  as  Micmt: 

Authwity:  42  U&C  740I-7642. 

2.  b  i  81.315  die  hidteia  |SQi)  tahia  is 
amended  by  revieiBt  dte  entry  for 
"Marion  Cowty"  to  read  aa  fodowr 

S  81.315   mdtana. 


Downt 

■econOry 


BaUarl 


MBiun  County: 
The 

The 


[FR  Doc  90-21384  Filed  9-17-00;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  583 
[Docket  Ha  89-17] 

PutMiclnformatlon 

AQENCv:  Fedeml  Maritime  Commission. 
action:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  ("Commission")  amends  its 
rules  regarding  public  access  to  records 
of  the  Commission.  These  amendments 
update  and  clarify  the  Commission  rules 
to  reflect  current  agency  organization 
and  practice.  The  amendments  also  will 
serve  to  clarify  when  Freedom  of 
Information  Act  procedures  apply  to 
record  requests. 
EFFECTIVE  DATE:  September  18, 1990. 

FOR  FURTHER  INFORMATION  CONTACT! 

Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  11101.  Washington,  DC 
20573-0001,  (202)  523-5725. 
SUPPtEMENTARY  INFORMATION:  Part  503 

of  titie  46  Code  of  Federal  Regulations 
contains  the  Commission's  rules  and 
regulations  regarding  dissemination  of 
public  information.  Included  in  these 
rules  is  a  description  of  records  of  the 
Commission  that  are  available  to  the 
public  and  the  procedures  for  obtaining 
access  to  such  records.  The  existing 
rules  need  to  be  made  more  current, 
particularly  with  respect  to  agency 
organization  and  practice,  and  to  make 
clear  when  the  Freedom  of  Information 
Act  procedures  apply.  To  this  end  the 
Commission  published  a  notice  of 
proposed  rulemaking  (55  FR  29071;  July 
17, 1990). 

No  comments  were  submitted  to  the 
Proposed  Rule.  The  Commission, 
accordingly,  has  determined  to  adopt 
the  Proposed  Rule  as  final,  with  one 
minor  darification.  A  discussion  of  the 
rule  changes  follows. 

Existing  §§  503.24  and  503.25  are 
consolidated  into  a  single  revised 
§  503.31.  This  amendment  deletes  any 
reference  to  the  Commission's 
Communication  Center  which  no  longer 
exists  and  updates  the  list  of  records 
which  are  routinely  available  in  the 
Office  of  the  Secretary.  It  also  clarifies 
that  those  listed  records  are  available 
without  any  requirement  for  a  written 
request,  but  that  availabUify  may  be 
delayed  for  records  whidh  have  been 
sent  to  archives.  The  proposed 
amendment  is  clarified  to  indicate  that 


the  provisions  of  this  section  do  not 
apply  to  requests  for  docket  materials 
whidi  are  the  subject  of  a  protective 
order.  Requests  for  such  materials  must 
be  pursuant  to  {  503.33. 

Section  503.32  presenUy  contains  a  list 
of  records  that  are  available  through  the 
Office  of  the  Secretary  upon  written 
request  This  rule  clarifies  that  those 
records  are  available  without  resort  to 
the  Freedom  of  Information  Act 
procedures. 

Section  503.33  is  revised  to  clarify  that 
requests  for  any  Commission  records 
not  covered  in  S5  503.31  and  503.32  must 
be  made  pursuant  to  a  Freedom  of 
Information  Act  request.  The  present 
listing  of  categories  of  records  subject  to 
this  provision  is  deleted.  This  listing  is 
incomplete  and,  in  some  respects, 
outdated  Moreover,  no  purpose  is 
served  by  attempting  to  list  categories  of 
records  subject  to  this  provision  because 
it  applies  to  all  records  not  previously 
listed 

Part  503  also  contains  rules 
implementing  the  Government  in  the 
Sunshine  Act.  Amendment  of  these  rules 
is  necessary  to  reflect  current 
Commission  organization.  To  this  end, 
S  503.74  is  amended  to  include  the 
Managing  Director  of  the  Commission  in 
the  listing  of  Commission  personnel  who 
may  request  the  closure  of  a 
Commission  meeting  under  the  Sunshine 
Act  While  the  Managing  Director  was 
included  in  this  listing  when  the  rule 
was  originally  adopted  in  1977  (42  FR 
12047;  March  2, 1977)  the  reference  was 
removed  in  1984  when  the  rule  was 
republished  (49  FR  44411;  November  6, 
1984).  At  that  time  the  position  of 
Managing  Director  did  not  exist 

The  Federal  Maritime  Commission 
has  determined  that  this  Final  Rule  is 
not  a  "major  rule"  as  defined  in 
Executive  Order  12291, 46  FR  12193, 
February  27, 1981,  because  it  wiU  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effect  on 
competition,  employment  investment 
productivify,  iimovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Commission 
certifies,  pursuant  to  section  605(b)  of 
die  Regulatory  Flexibility  Act  5  U.S.C 
601,  et  aeq.,  that  this  Final  Rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 


organizatimal  units,  and  small 
governmental  jurisdictions. 

List  of  Subjects  bi  48  CFR  Part  883 

Classified  information.  Freedom  of 
Information  Act  Privacy,  Sunshine  Act 

Part  503  of  48  CFR  is  amended  as 
follows: 

PART  S03-{AMENDED] 

1.  The  authority  citation  for  part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  S52a.  552b.  553:  E-O. 
12356, 47  FR  14874, 15557,  3  CFR  1962  Comp.. 
p.  167. 

H  503.24  and  S03.2S   [Ramovadl 

2.  Sections  503.24  and  503.25  are 
removed  and  the  heading  of  subpart  D, 
S  503.31,  the  introductory  text  of 

S  503.32,  and  §  503.33  are  revised  to  read 
as  follows: 

Subpart  D—Procadura  Qovamlng 
Availability  of  Comwlaalon  Racorda— 
Fraadom  of  Information  Act 

S503.31    Records  svsiatile  at  ttia  OfWca  of 
ttw  Secretary. 

The  following  records  are  available 
for  inspection  and  copying  at  the 
Federal  Maritime  Commission,  Office  of 
the  Secretary,  Washington,  DC  20573, 
without  the  requirement  of  a  written 
request.  Access  to  requested  records 
may  be  delayed  if  they  have  been  sent 
to  archives. 

(a)  Proposed  and  final  rules  and 
regulations  of  the  Commission  including 
general  substantive  rules  and 
statements  of  policy  and  interpretations. 

(b)  Rules  of  Practice  and  Procedure. 

(c)  Reports  of  decisions  (including 
concurring  and  dissenting  opinions), 
orders  and  notices  in  all  formal 
proceedings  and  pertinent 
correspondence. 

(d)  Official  docket  files  (bvnscripts, 
exhibits,  briefs,  etc.)  in  all  formal 
proceedings,*  except  for  materials 
whidi  are  the  subject  of  a  protective 
order. 

(e)  Correspondence  to  or  fiom  the 
Commission  or  Administrative  Law 
Judges  concerning  docketed 
proceedings. 

(f)  Press  releases. 

(g)  Approved  summary  minutes  of 
Commission  actions  showing  final  votes, 
except  for  minutes  of  closed 
Commission  meetings  which  are  not 
available  until  the  Commission  publicly 


'  CopiM  of  trantcripis  may  bt  ptuchated  ihun  tha 
wportlag  company  contracted  for  by  tha 
Commltaion.  Contact  the  Offica  of  tha  Sacretaiy  for 
tha  name  and  addreu  of  thi*  company. 
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announces  i 
deliberations, 
(h)  AuMial  Mpocts  o{  tha  CtfoaksioB. 

S50a32 

generally  available  for  mspection  and 
cop  jriH^  wMioqC  mort  fo  FressOBB  oc 
Information  Act  procedures,  upon 
request  in  writiag  addressed  to  the 
Office  of  the  Secretary 


(a)  A  member  of  the  public  who 
requests  piimiisiwi  to  JwepfTt.  copy  or 
be  provided  with  any  C(»ina8sion 
recordlB  nbtdescrSied  in  |iS  503.31  and 
509.32  Aaft 

(IJ  Submit  saeb  request  m  writnig  to 
tiw  Secretary,  Federal  ifaritnne 
Commission,  Washington,  0020673. 
Any  such  reqacst  shall  be  deariy 
marked  Ml  (he  extezior  with  the  lettecs 
FCMA;and 

(2)  Reasonably  describe  the  record  ot 


(b)  The  Secretary  shal!  e 
req^iegtiaconi«nction  with  the  t^cial 
havHig  tysponaihiltty  far  the  SHl^eci 
matter  aiea  and  the  General  Ce»aseT. 
and  the  Secretary  shaft  determiae 
wheAw  is  net  to  gpuU  the  request  iD 
accQidsnce  wUh  the  ptamsuiia  of 
§&S0a.MaadSI».35. 

§503.74   [Anwndedl 

3.  In  f  500.74,  paiayaph  (a)  is 
soBsnoeo  by  adoHi^a  conma  after  tbe 
phrase  "any  ncmber  of  die  agency"  9Sio 
nacrtiiij  the  words   ihe  Maiuigifig 
Director.** 

By  ne  CosuuiukiiJ. 
|Ofl8pB  C*  ^Ukb^ 
Secretary. 
[FR  Doc.  90-21936  Filed  9-17-401  M&  8b4 


FEDERAL  CTjWiUinGATIOWS 
COMMISSIOfl 

47CFRPM7S 

[MM  DockelND^  ao-tttt  RM-«M71 

Radk)  Broadcasting  Sarvlon;W)rim^ 
AR 


iPtdenl 

Commission. 
ACnOMc  Piaal  roie. 


FM.— lequeledltoyrifreparottae 
on  te  h^ijker  p«wu  td  cAaancl  tbnicbsf 
proviAng  that  coauMBily  wilb  ils  fml 
esipaadcd  coverage  FM  setvlce:  See  5( 
FR  50002,  December  4, 1«0.  CuuiJhalea 
i  ZZaa  at  Wyeaa  ate  3S-M- 
.WHhthtei 


EFFECTIVE  IMIBL  October  29, 199R 


:  This  document  substitutes 
Channel  223C3  for  Channel  22CA  at 
Wynne,  Arfcansaa.  andeiodEfies  the 
Clas*  A  lirnaep  isseed  to  East  Ariianaae 
Broadcastetsi,  lae.  ioe  Statkn  KWYN- 


FOii  FoiiTHOi  BWOBMKnoM  coicraci: 
Nancy  Joyner,  Mass  Media  Rireaa,  {ZXSfl 
e34-«530. 

tUPPUStUMTUtf  mFOtmAVOtt  This  ia  a 
synopsis  of  the  QunBiiaann's  Report 
and  Older,  MKf  Docket  N(K  88-529,. 
adopted  August  24. 1990>  and  released 
September  13*  lOOa  The  fiill  text  of  tlus 
CoBmiissioD  decision  is  avaflable  (or 
inspection  and  copying  during  nofma? 
business  hoars  in  the  FCC  Dockets 
Branch  (Room  230],  1819  M  Street  NW.. 
Washingtcm.  DC  lite  campkle  textof 
this  decision  may  also  be  piatdiased 
from  the  Commission's  copy  contractorat 
International  Transcription  Service. 
(2021 857-3000. 2100  U  Street  NW.»  Saite 
140.  Washiagton.  DC  20037. 

List  of  Subfads  is  47  GFK  FbI  79 

Racfio  broadcastiB^ 

47  CFR  PART  73-{AMEM)EO} 

1.  The  authority  diatiosk  lor  part  73 

iloi 


allotted  to  Hermes  Beadi  in  compliance 

requirements  of  the  Cmmmmitm^u  Rides 
withas*terae>rictie»efli>3hilB»at»f» 
(10.1  miles)  north.  The  site  restriction  is 
necisaarytoavaidasbortsporiagia 
Station  WKTK(FM).  Channel  253C. 
Crystal  River.  Florida,  and  StatiioR 
WKGR(FKI),  Channel  2S«aFQCt  Piercew 
Florida.  The  coordinates  for  this 
allotment  are  North  LatHaAe  27-3»-a»  ' 
and  West  Umgitude  82r42-34.  With  tttis 
action,  this  proceeding  is  terminated 
EFFECTIVE  DATE:  October  2^  1990: 


AaAorilr  47  VS-C 154. 3B3. 

S73L2t2  [AaNnriSdl 

I  SccliaB73L20S(b),  theTable  of  FM 

Allotneats  for  Aikaniaa*  ia  OKaded  far 

Wynne,  by  rcnKmBg  Chumet  2aiA  and 

adding  Qiannei  223C3. 

Federal  CommiinicathnH  Cumiuisuioii. 

KathllHnB.Lavils. 

Deputy  Chief.  Policy  andBuka  DMsioa, 

Mass  Mettla  Bunaa. 

[FR  Doc  90-22062  Filed  9-17-00;  8:45  ami 

■UMM  CODE  ei>«Ma 

47CFRPart73 

[MM 

Radfo  Broadcaatint 
BaadwFL 

AOEwevr  Piederal  ComuHmications 

Commission. 

ACnowrFfaafroIe. 

•UMMARY:  This  document,  at  the  request 
of  98.7  Partnership,  sobslitates  Ghoawl 
2S4C3  far  Oi  Ban  it  2StA  at  Hehnee 
Beadk,  Floiida,  and  aMdffics  d» 
coBStniction  pendt  far  Stalioa  WAPY- 
PM  to  specify  opetalien  ea  tke  hcghn^ 
powered  dtaaaeL  Sse  54  PR  411311 
Octobers.  1989:  Oianfl  2S4C3  caabe 


FORFUKnmi 

Nancy  ).  Wa^  Mm*  k'edfa  BoMaa. 

(2ltt)634-«Sa& 

aynopaia  of  Ae  Coraaisaoa's  Repevf 
and  Order,  MM  DocJM  Fiff.  19-434, 
adopted  AagBSt  Kv  190a  and  refaased 
September  13. 1990.  The  foR  text  of  Ais 
ComniiaioB  decisiim  ia  aimilable  far 
inspection  and  copying  daraq;  umbmI 
busiaeas  faoQis  in  the  FCC  Dackets 
Braaeb  IcooB  23^  1919  hi  StMel  NW« 
WasUn^an.  DC  The  caaspkle  tsxi  of 
thisdec^aoai 
from  the  Commlsiwafs  ( 
International  TraaaeriptisB  Serwice* 
(202)  857-3800^  2100  U  Street  NW..  Saite 
14a  WashiagkB,  DC  20037. 

List  of  Snbjects  in  47  CFIt  Fut  73 
Radiobroadcasting. 

PART  73-(AIIEilDEm 

1.11*e  authority  dtatfoB  far  part  73  . 
contimes  to  read  ae  kiStmK 
Authority:  47 ILS-C.  154. 909. 


2.  Section  73.202fb);  Ae  TaWeofPM 
Allotments  is  amended  by  removing 
Channel  254A  and  adcfing  Channef 
254C3  at  Htrimes  Bea<^  Pkirida. 
KatUsen  B.  LbvUx, 

Deputy  Chief,  PoScyoDdRutea  Dirmion, 
Mass  Medio  Bateett. 

(FR  Db&  90-22053  Filed  9-17-«r  8:45  amj 
leooc  tns-oi-« 


PANAMA  CANAL  COMBSSION 

48  CFR  Parts  3509,  asm  aSH  392^ 
and  3528 

Rm32>7-AA1i 


Ac^Wttea  RagutaUen;  EataMsiii 
of 


AOewt  r.  Panama  Canri  ComarissieB. 
actkm:  Fbial  rule:  conecfioa. 


SUMMAWY;  The  Fanaaw  Canri 
CoMBiaaicm  is  ecwreelung  Ae  fiari  nde 


published  fa  tte  Phdaal  BigiMar  ea 
Marah  2, 1900  (^  FR  7834  kk  leflact 
revisions  neeeaaitaled  by  Fedenl 
Acquisition  Circular  (FAC)  84-51  which 
redesignated  TNk  subseetten  38J02-1 
as  new  section  181982  and  ahd  revised 
the  heading  of  the  new  leduuigaalsd 
seOJaa  ta  '^AcoeytabdRy  a<  taqwials 
sureties.'*  This  ae^eit  alee-  aiaKee 
several  editorial  corrections  of  a 
nonsubstantive  nature.  The  changes  will 
have  no  impact  on  the  public. 

EFFECTIVE  DATES:  March  2,  igoa 

FtMt  FIMTHEII  INFORMATION  COHTMT? 

Barbara  A.  Fuller.  Assibtaat  to  tbe 
Secretary  for  Commission  Affairs, 
Panama  Canal  Commission.  taJei^one 
number  202/634-6441,  or  )&»  Doyle, 
Assistant  Procurement  Executive^ 
telephone  in  Balraa,  RepubBcof 
Panama,  011/507-62-7511. 

fa  rale  docuBwnt  90-4360  begfaning  (» 
page  7934  in  the  issue  of  Friday.  March 
2, 1990,  make  Ae  following  corrections: 

(Corrected] 


3537.399 

8.  Ob  page  7063,  in  the  second  cohumw 
in  section  %37.20B(c);  in  the  nfaA  Ibie, 
after  "General  Cbimsel;'*  insert  "ChiBf 
nnanciaf  Officer^. 

3552,239-78    (Conectedl 

9.  On  page  7670,  in  the  second  column, 
in  Ae  clause  to  section  3552.236-76, 
remove  paragraph  (b)  and  redesignate 
existing  paragraphs  (c)  through  (^  as  (b^ 
Arough(g). 

Dated:  Septenber  tX  moi 
kffichael  Rhode,  Jr.. 
Secntary. 
[FR  Doc  90-22015  Rled  9-17-90;  9:45  am] 


DEPARTUENT  OF  COMIIESCE 


1.  On  page  7643i  in  Ae  thisd  ( 
in  msieam  36efti4D»-3(V)ilMa) 
intreAietery  tod.  "Membcts"  should 
restt   uwinocfs  • 

3513J01    (Corractedl 

2.  On  page  7647,  in  the  seeaad  eefaam. 
in  section  35a3atn(a)(2).  reneve  "aadT 
following  the  semicofan  at  the  «id  of  the 
para^a^ 

3514989-9    fCaancta^ 

3.  On  page  7647,  in  Ae  3rd  ct^UBUk^  m 
section  3514.201-6tc).  ia  Ae  lOA  Bne. 
after  *^}ther"  insert  a  semicoIeiL. 

3525.192    iCenadadl 

4.  On  page  7054,  in  the  first  GaluBni  fa 
section  3525.102;  in  Ae  second  Hne,.  after 
"supplies^  insert  a  comnta. 

3529.201    IConactatQ 

5.  Ob  page  79S7,  in  the  f&st  crfunni,  fa 
section  3528;20l(a^  at  t^  end  ef  the 
pareyiyli.  '*%2R202-l'(br  is  revised  to 
read  '*352O.202(t»). 


6i^Ot  tbe  sane  page,  fa  Ae  same 
column,  reneve  scetfen  3^8.302. 

3528,283-1    pfadesignalsd  aa  S52820Z 
and  CorsectadJ 

7.  On  die  saaia  page  fa  Ae  saoM 
cohann,  sactfan3Sa9Jna-l  is 
redesignafad  as  sectiaB  tW8  391,  fa 
newly  ndttifaated  aeetioai  VM^Wt,  Ik 
seetioK  headfaf  fa  rcviaed  to  read 
"3529.302  Acceptabittty  of  cocperate 
sutelfas"  aadv  fa  paaagrapk  fbX  fa  Ae 
secoadliae;  "2fc30^1|k4r*  is  leviaedto 
read  "28J0a(br. 
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GXClUSIW  OCOfMQHC'  BOffIB  W^Kllflt  Hte 

ElSiU  aMHMgCBient  aree  undfa- Ae 
MapuMiMFiabery  i 
Managemcat  Act  The  PhO*  was 
psepatad  by  tlwNuiA  1 
Managemeal  ronarit  and  fa 
mptesiented  by  I 
50  CFR  saua  and  part  I 
675.20(aKl}ef  Aeiail 
regulations  establishes  an  optimum 
yield  (OY)  range  of  1.4  to  2.0  million 
metric  tens  (mt)  for  all  groundfish 
species  in  Ae  BSAI  management  area. 
Total  aUowable  catches  (TACa)  far 
target  species  and  Ae  "oAer  species" 
category  are  specified  annuaHy  wtAfa 
the  OY  range  and  apportioned  by 
sobarea  mider  1 075.20(a)(^^  thder 
S  675.20(a)(3).  IS  pesceat  of  dM  TAC  far 
each  target  species  and  the  "edMr 
species"  category  is  pfaeed  fa  a  reserve 
not  designated  by  species  or  species 
group.  Under  {  675.20(b)(l)(i^  Ae 
Secretary  will  apportion  reserve 
amounts  te  a  target  species  er  to  the 
"oAer  species"  category  as  needed, 
provided  Aat  Ae  apportionments  do  not 
result  m  overfishing. 

The  initial  1990  TAC  specified  for  PGP 
fa  Ae  BS  subarea  was  5,355  mt,  all  of 
which  was  apportioned  toEkAP  (55  FR 
1434,  January  16. 1990),  To  date,  no  ether 
apportionments  have  been  aiedr  for 
DAP  POP  in  the  BS  subarea^  and  Ae 
current  TAC  for  management  ii  5.355 
mt. 

The  faitial  1990  TAC  specified  far  POP 
in  Ae  AI  siAarea  was  5J10  mt.  al  ef 
which  was  apparti«med  te  DAP  (55  FR 
1434,  Jamtaiy  18^  19901.  Letet;  a* 
additfaoali  3^000  ml  fcam  theieaetve  wee 
apportioned  ta  DAF  (55  iH  32121. 
Aognst  9, 19901  bringing  Ae  combined 
DAP  POP  TAC  in  the  AI  subarea  Is 
8,610  mt. 

Under  {  675.20(b)Cl)e),  Ae  Secretary 
now  finds  Aat  Ae  DAP  fisheries  fa  the 
BS  and  AI  sttbareas  require  an 
additional  4,945  mt  of  POP  for  Ae 
remainder  of  tbe  year  and  apportions 
945  mt  from  tbe  reserve  to  DAP  PGP^in 
the  BS  subarea  and  4,080  rat  from  Ae 
reserve  to  DAP  POPfa  Ae  Alsahsrea. 
These  apportionments  icsiiltfaa  revised 
DAP  PC^TAC  of  0300  mt  fa  the  BS 
subarea  and  12  JTtO  mt  fa  Ae  AI  sabares 
as  listed  fa  Table  T.  These 
appoitiuHwents  are  coosisteitf  «>A 
i  675.20(a)^i)  and  do  not  result  fa 
overfisiAif  of  POP  faeeause  each  revised 
TAC  fa  less  than  or  etjsat  to  the 
acceptable  biological  catch  far  POPin 
tiie  psspeetive  stti)erea. 


Adnftifatratton 

50  CFR  Part  675 
(Docket  Na  91048-0006] 

GfouMlffah  of  thr  Barinf  Soa  and 
Ateutian  fatamfa  Subarsaa 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Coauaeice 
ACTION:  Notice  of  appotieaaienl; 
request  far  ceouneiUa. 

summary:  The  Secretary  of  Cfanmerce 
(Secretary)  announces  the 
apportionment  of  amounts  of  the  reserve 
to  domestic  annnaf  pruuissing  (PA^ 
operatfans  for  the  Pacific  Ocean  perdi 
complex  (POP)  fa  the  Bering  Sea  (BS^ 
subarea  and  to  DAP  operatfans  for  POP 
in  the  Alewtfan  blands  (AI)  sobaiea. 
Thfa  aetien  is  necessary  to  promote 
optimum  use  of  gnmnd&h  fa  tbe  BSAL 
It  is  fatended  to  carry  oof  the 
management  objectfaes  contafaed-fa  Ae 
Fishery  Management  Ran  for  Ae 
Groundfish  Fishery  tA  Ae  Bering  Sea 
and  Aleutian  Irianda  fPUff^ 
DATES:  Effective  from  naen»  Afasha 
local  thne  (AJLth  SeptairiMrlZ;  198ft 
Comments  are  fanted  enor  befare 
September  27,  noo. 

ADONCSSCSc  Comments  sboaM  be 
mailed  to  Steven  PcnB0yer,.EfiiactSB^ 
Alaaka  R^toK  Ifatfaaal  klariae 
Fisheries  Service.  P.O.  Bex.  rt8ti> 
Juneau.  AK  99802,  or  be  deltvend  ta 
rooak453,  Federal  Buddfa^  70»  Witsi 
NfaA  Street  Juaeauk  Afasha. 

David  R.  Canaany.  laaoerce 

MaaasBBMat  ^^ecfaMal  NMFSt  an^-fiM^ 
7228. 

(The  IMP 
govcsBsthei 


This  action  is  taken  under  S  675,20 
(b)(l)^aRd  fe)(2)(fr,  andfs  fa 
compliance  with  Executive  Order  12291 
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The  Assistant  Administrator  for 
Fisheries,  NOAA.  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  opportunity  for  comment  or  to  delay 
the  effective  date  of  diis  notice. 
Immediate  effectiveness  of  this  notice  is 
necessary  to  benefit  U.S.  fishermen 
participating  in  DAP  POP  operations 


who  would  otherwise  be  unnecessarily 
prohibited  bom  fishing  because  of  a 
premature  closure.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  previously  cited 
address  on  or  before  September  27, 1990. 


List  of  Subjects  in  50  CFR  Fart  675 

Fish,  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Autbority:  16  U.S.C.  1801.  el  aeq. 

Dated:  September  12. 1990. 
Rkhaid  H.  Scfaaefar . 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 


TABLE  1.— Bearing  Sea/Aleittian  Islands  Apportionment  of  TAG 

[AH  viluM  are  in  metric  torn] 


PadSc  OoMO  pereh  oomplw  (BS): 
ABC=>6,300 


TAC=e,300- 


Padttc  Ooesn  Pwcii  coifftm  (Al): 
ABC=16.000 


TAC=8,610 

ToW(BSAl): 

(TAC=^00O.00O)- 


DAP 
JVP 

DAP 
JVP 

DAP 
JVP 
RESERVES 


Cunvni 


5.355 
0 

S,610 
0 

1.699,710 

257,992 

42,296 


Th«  acton 


-f945 
0 

+4,000 
0 

+4,945 
0 

-4.945 


HOMSOQ 


6.300 
0 

12.610 
0 

1.704.655 

257.992 

37.353 


(FR  Doa  90-21947  Filed  9-12-90: 4:42  pm] 


50CFRPart675 
(Docket  Na  •104ft-0006] 

Groundfieh  of  ttw  Bering  Sea  and 
Aleutian  Islande  Area 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Apportionment  of  reserve  to 
DAP  "Other  Rockfish"  and  notice  of 
closure  to  directed  fishing  in  the  Bering 
Sea  subarea;  request  for  comments. 

summary:  The  Secretary  of  Commerce 
(Secretary)  announces  the 
apportionment  of  reserve  to  domestic 
annual  processing  (DAP)  operations  for 
"Other  Rockfish"  in  the  Bering  Sea  (BS) 
subarea.  In  addition,  the  Secretary  is 
establishing  a  directed  fishing 
allowance  for  "Other  Rockfish"  in  the 
BS  subarea  and  is  prohibiting  further 
directed  fishing  for  "Other  Rockfish"  by 
vessels  fishing  in  that  area. 

This  action  is  necessary  to  ensiue 
optimum  use  of  groimdfish  while 
conserving  "Other  Rockfish"  stocks.  It  is 
intended  to  carry  out  the  management 
objectives  contained  in  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  (FMP). 

DATES:  Effective  fivm  12  noon.  Alaska 
Local  Time  (A.l.t.),  September  12. 1990. 
through  midnight.  A.l.t.  December  31, 

i9ga 

Comments  are  invited  on  or  before 
September  27, 1990. 


AOOfiESSES:  Comments  should  be 
mailed  to  Steven  Pennoyer,  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  box  21668, 
Juneau,  Alaska  99802,  or  be  delivered  to 
room  453,  Federal  Building,  709  West 
Ninth  Street.  Juneau,  Alaska. 
FOfI  RMTHElt  INFORMATKW  CONTACT: 
Patsy  A.  Bearden.  Resource 
Management  Specialist  NMFS,  907-586- 
7229. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
management  area  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  and  is  implemented  by 
r^ations  codified  at  50  CFR  611.93 
and  part  675. 

Section  675.20(a)(1)  of  the 
implementing  regulations  establishes  an 
optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area.  Total  allowable 
catches  (TACs)  for  target  species  and 
the  "other  species"  category  are 
specified  annually  within  the  OY  range 
and  apportioned  by  subarea  under 
S  675.20(a)(2). 

Under  §  675.20(a)(3),  15  percent  of  the 
TAG  for  each  target  species  and  the 
"other  species"  category  is  placed  in  a 
reserve,  and  the  remaining  85  percent  of 
the  TAC  for  each  target  species  and  the 
"other  species"  category  is  apportioned 
between  DAH  and  TALFF.  The  reserve 
is  not  designated  by  species  or  species 


group  and  any  amount  of  the  reserve 
may  be  apportioned  to  a  target  species 
or  the  "other  species"  category  provided 
that  such  apportionments  are  consistent 
with  §  675.20(a)(2)(i)  and  do  not  result  in 
overfishing  of  a  target  species  or  the 
"other  species"  category. 

Under  S  675.20(b)(l)(i),  the  Secretary 
will  apportion  reserve  amounts  to  a 
target  species  or  to  the  "other  species" 
category  as  needed,  provided  that  the 
apportionments  do  not  result  in 
overfishing. 

Under  $  675.20(a)(8).  if  the  Regional 
Director  determines  that  the  amount  of  a 
target  species  or  "other  species" 
category  is  likely  to  be  reached,  the 
Regional  Director  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  In  establishing 
a  directed  fishing  allowance,  the 
Regional  Director  shall  consider  the 
amount  of  that  species  or  species  group 
which  will  be  taken  as  incidental  catch 
in  directed  fishing  for  other  species  in 
the  same  subarea.  If  the  Regional 
Director  establishes  a  directed  fishing 
allowance  and  that  allowance  is  or  will 
be  reached,  he  will  prohibit  directed 
fishing  for  that  species  or  species  group 
in  the  specified  subarea. 

The  initial  1990  TAC  specified  for 
"Other  Rockfish"  in  the  BS  subarea  is 
425  mt  (55  FR  1434,  January  16, 1990),  all 
of  which  was  apportioned  to  DAP. 
Under  S  675.20(b)(l)(i),  the  Secretary 
now  finds  that  the  DAP  fishery  in  the  BS 
subarea  requires  an  additional  75  mt  of 
"Other  Rockfish"  to  continue  operations. 
Therefore,  the  Secretary  apportions  75 
mt  from  the  reserve  to  DAP  "Other 
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pebKc  iiOreef  t»  pteirfig  prior  eolice 

aadc— wwrtertfrdfeleiy  ffcedlegtine 

date  of  tU»  nettee.  ImaM^le 

efieetiwcncarof  dkia  BobceisaeGeeiaiy 

to  benefit  US  falwr— w  piMtiijl|Mitiiig  i» 

DAPajpexationai 

be  prohihitefi 

due  lea] 

interestol  pwrnnaa  ate  inrilt^  te  t 

comments  in  wtitinf  t»t 

cited  address  on  m  beiiere  Gtpifber  27» 

1990. 

List  of  Sabjectk  bi  5tt  CFK  Fiut  C7S 

Fisk  Fi^ciica,  RccordkaepiBf  tnt 
reporting  teqaitemcBla. 

Auftwily.  le  U.S.C.  not,  etseq.) 

Dated:  September  12. 1990. 

Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 


Rockfish,"  reaelliiV  Ml  a  teviaei  DAF 
"Other  Beckfiek"  TAG  eC  SQi  nt  ki  tke 
BS  subarea  (see  TkUc  IK  TUe 
appertjeniacwt  i«  csnsktent  vritil 
S  a7&20(aM^)  and  does  no!  itaid*  in 
overfishing  of  "Other  Rockfish," 
because  the  revised  TAC  is  equal  to  the 
acceptri^  biobgicat  catch  for  "Other 
Rockfiah"  iJa  the  BS  aibareai 

The  Regional  Diiectaria  ebo 
establishing  a  dJrected  fichiaf 
allowance  of  430  mt  Cor  *^thet 
Rockfish"  in  the  BS  subarea.  The 
directed  fishing  allowance  of  450  mt  for 
"Othet  Rockfiira"  m  (6e  BS  subarea  wiD 
be  reached  on  September  12. 

Therefore,  pursuant  to  \  675.20(a)(89» 
the  Regional  Director  is  prohibiting 
further  directed  fishing  for  "Other 
Rockfish"  in  the  BS  subarea  effective  12 
noon,  A.l.t.,  September  12, 1990.  After 
the  effective  date  of  this  notice,  in 
accordance  with  §  675.20(h)(2)(iii). 


amouiria  of  tXhcr  KofMskr 
oaboarditeBwlvaaehiB  iwBS 
subareai  at  any  tine  doriflg  tke  sene  trip 
must  be  less  than  10  percent  of  the  tetat 
amount  of  all  sablefish  and  greenland 
turbot  retained  plus  1  percent  of  Ifte 
total  sBMunt  ef  other  fish  ^ieeieft.Utader 
S  a75J0(h)4^  aay  hoak-aaA-Iiae  vtase) 
in  the  BS  subarea  mey  eniy  leteia: 
amounta  of  "Other  RockfiBlk"  at  aMy, 
time  dunag  a  trip  that  are  lese  diaa  20 
percent  of  the  amount  of  all  other  fish 
species  retaiaed  at  the  saaie  fimc  ea  the 
vessel  during  the  aame  trip. 

Classificatioit 

This  action  is  taken  under 
n  •75.20(alf8}.  {bJll)(rk  ChltZpiJ.  and 
(h)(5),  and  is  in  compliance  with 
Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 


TABLE  1.— Bering  Sea/ Aleutian  Islands  Apportionment  of  TAC 

[Al  values  are  in  metric  Ions] 


"Other  RocfcfMI" 

ABC =500: 

TAC=425; 

Total  (BSAI): 
(TAC =2,000,000  . 


(BS): 

DAP 

JVP. 

DAP 

JVP 


Currant 


425 

0 

1.704,666 

257.992 

37.353 


TtM  action 


+75 
0 

+  75 

0 

-76 


soo 

0 

1,704.730 

257,992 

37,278 


[FR  Doc.  90-21948  Filed  9-12-90;  4:42  pm] 
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50  CFR  Part  675 
[Docket  Na  91046-0006] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  lalanda  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure  to  directed 
fishing  in  the  Bering  Sea  subarea: 
request  for  comments. 

summary:  The  Secretary  of  Commerce 
(Secretary)  aimounces  the  establishment 
of  a  directed  fishing  allowance  for 
sablefish  in  the  Bering  Sea  (BS)  subarea 
and  prohibits  further  directed  fishing  for 
sablefish  by  vessels  using  trawl  gear  in 
that  area.  This  action  is  necessary  to 
prevent  the  total  allowable  catch  of 
sablefish  in  the  Bering  Sea  fi-om  being 
exceeded  before  the  end  of  the  fishing 
year.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  groundfish  while 
conserving  sablefish  stocks. 

DATBt:  Effective  from  12  noon,  Alaska 
Local  Time  (A.  .t.),  September  12, 1990. 


through  midnight.  A.l.t..  December  31. 
1990. 

Comments  are  invited  on  or  before 
September  27, 1990. 

AOORESSES:  Comments  should  be 
mailed  to  Steven  Pennoyer,  Director, 
Alaska  Region.  National  Marine 
Fisheries  Service,  P.O.  Box  21668. 
Juneau,  AK  99802,  or  be  delivered  to 
room  453.  Federal  Building.  709  West 
Ninth  Street  Juneau.  Alaska. 

FOR  niRTHER  INFORMATION  CONTACT: 

Patsy  A  Bearden.  Resource  Management 
Specialist.  NMFS,  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  within  the  Bering  Sea 
and  Aleutian  Islands  (BSAI) 
management  area  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  The  FMP  was  prepared  by  ^e 
North  Pacific  Fishery  Management 
Council  and  was  implemented  by 
regulations  appearing  at  50  CFR  611.93 
and  part  675. 

Section  675.20(8K1)  of  the 
implementing  regulations  establishes  an 


optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area.  Total  allowable 
catches  (TACs)  for  target  species  and 
the  "other  species"  category  are 
specified  annually  within  the  OY  range 
and  apportioned  by  subarea  under 
S  675.20(a)(2). 

Under  \  675.20(a)(8),  if  the  Regional 
Director  determines  that  the  amount' of  a 
target  species  or  "other  species" 
category  is  likely  to  be  reached,  the 
Regional  Director  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  In  establishing 
a  directed  fishing  allowance,  the 
Regional  Director  shall  consider  the 
amount  of  that  species  or  species  group 
that  will  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
same  subarea.  tf  the'Regional  Dkector 
establishes  a  directed  fishing  allowance 
and  that  allowance  is  or  will  be  reached^ 
he  will  prohibit  directed  fishing  for  that 
species  or  species  group  in  the  specified 
subarea. 

The  initial  1990  TRAC  for  tiblefisb  i» 
the  Bering  Sea  subarea  was  set  at  2.295 
metric  tons  (mt).  of  which  the  trawl-gear 
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share  is  1.147  mt  (55  FR 1435,  January  16, 
1900).  All  the  sablefish  in  the  Bering  Sea 
subarea  were  apportioned  to  DAP. 

With  this  action,  the  Regional  Director 
is  establishing  a  directed  fishing 
allowance  for  trawl  gear  of  1,002  mt, 
effective  September  12. 1990.  The 
Regional  Director  has  determined  that 
this  directed  fishing  allowance  will  be 
reached  September  12. 19ga  After  the 
effective  date  of  this  notice,  in 
accordance  witb  §  675.20(h)(2)(i). 
amounts  of  saUefish  retained  on  board 
trawl  vessels  in  the  Bering  Sea  subarea 
at  any  time  during  a  trip  must  be  less 
than  10  percent  of  the  amount  of  all 
greenland  tiubot  and  rockfish  retained 
at  the  same  time  on  the  vessel  during  the 


same  trip:  plus  1  percent  of  the  total 
amount  of  other  fish  species  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip. 

Classification 

This  action  is  taken  under  §S  675.20 
(a)(8)  and  {h)(2)(i)  and  is  in  compliance 
with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Hsheries.  NOAA.  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment  on  this  notice  or  to  delay 
its  effective  date.  Immediate 
effectiveness  of  this  notice  is  necessary 
to  benefit  U.S.  fishermen  participating  in 
DAP  operations  who  would  otherwise 


be  prohibited  from  fishing  unnecessarily 
due  to  a  premature  closure.  However, 
interested  persons  are  invited  to  submit 
comments  in  writing  to  the  previously 
cited  address  on  or  before  September  27. 
1990. 

List  of  Subjects  in  SO  CFR  Part  675 

Fish.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  l^.S.C  1801  et  aeq. 

Dated:  September  12, 1990. 
Richud  H.  Schaafer. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  90-21949  Filed  9-12-40;  4:44  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persona  an 
opportur«ity  to  participate  in  the  rule 
maidrtg  prior  to  ttie  adoption  of  ttw  final 
rules. 


OFFICE  OF  GOVERNMENT  ETHICS 

5CFRPart263S 
Rm320»-AA07 

Exacutfv*  Agency  Ethics  Training 
ProgrsnM 

AQENCV:  Office  of  Government  Ethics. 
ACTION:  Proposed  rule. 


riiThe  Office  of  Government 
Ethics  (OGE)  is  issuing  a  proposed  new 
subpart  G  of  5  CFR  part  2638  to  require 
executive  branch  agencies  to  maintain  a 
program  of  training  designed  to  ensure 
that  all  their  employees  are  aware  of  the 
Federal  conflict  of  interest  statutes  and 
principles  of  ethical  conduct  in 
accordance  with  the  training  provisions 
of  Executive  Order  12674,  Principles  of 
Ethical  Conduct  for  Government 
Officers  and  Employees.  OGE. 
consistent  with  its  authority  under  E.O. 
12674  and  the  Ethics  in  Government  Act. 
is  issuing  this  proposed  regulation  to 
ensure  uniformity  of  executive  branch 
agency  ethics  training  programs.  As 
proposed,  each  agency's  program  would 
consist  of  initial  ethics  orientation  for  all 
of  its  employees  coupled  with  an  annual 
training  requirement  for  specified 
employees  in  sensitive  positions. 
dates:  Comments  must  be  submitted  on 
or  before  November  17. 1990. 

ADDRESSeS:  Comments  should  be  sent 
to  the  Office  of  Government  Ethics. 
Suite  500. 1201  New  York  Avenue  NW.. 
Washington.  DC  20005-3917,  Attention: 
Dr.  Gilmaa 

FOR  FURTHER  INFORMATION  CONTACT. 

Shiart  Oilman  or  Ed  Pratt.  Office  of 
Government  Ethics,  telephone  (202/FTS) 
523-5757:  FAX  (202/FrS)  523-6325. 
SUPPLEMENTARY  INFORMATION: 

A.  Substantive  Discussion  of  the 
Proposed  Executive  Agency  Ethics 
Training  Programs  Regulation 

Section  301(b]  of  Executive  Order 
12674  of  April  12, 1989  (3  CFR  1969 
Compilation,  at  pp.  215-218).  requires 
that  executive  branch  agencies  ensure 


that  all  of  their  employees  review 
Executive  Order  12674  and  regidations 
promulgated  thereunder.  In  addition, 
section  301(c)  of  that  order  requires  that 
executive  agencies  coordinate  with  the 
Office  of  Government  Ethics  in 
developing  annual  agency  ethics 
training  plans.  Annual  training  is  to 
include  mandatory  annual  briefings  on 
ethics  and  standards  of  conduct  for  all 
employees  appointed  by  the  President 
all  employees  in  the  Executive  Office  of 
the  President,  all  officials  required  to  file 
public  or  non-public  (confindential) 
financial  disclosure  reports,  all 
employees  who  are  contracting  officers 
and  procurement  officials,  and  any  other 
appropriate  agency  employees  as 
designated  by  the  agency  head. 

An  education  program  for  agency 
employees  concerning  all  ethics  and 
standards  of  conduct  matters  has  been 
required  by  tide  IV  of  the  Ethics  in 
Government  Act  of  1978.  as  amended  (5 
U.S.C.  app.  TV),  as  implemented  by  5 
CFR  2638.203(a)(3)  and  2638.203(b)(6). 
However,  this  is  a  very  general 
requirement  which  executive  agencies 
generally  have  not  implemented  by 
regulation  with  any  greater  specificity. 
Accordingly,  sectibn  301(c)  of  Executive 
Order  12674  is  designed  to  impose 
greater  specificity  as  to  how  the  training 
is  to  be  administered  by  executive 
agencies  by  establishing  a  process  by 
which  agencies  will  develop  annual 
ethics  training  plans  in  coordination 
with  the  Office  of  Government  Ethics. 

To  carry  out  the  ethics  training 
provisions  of  the  Executive  order,  OGE 
is  issuing  this  proposed  rule  to  be 
codified  at  a  new  subpart  G  of  5  CFR 
part  2638  of  its  regulations.  A  discussion 
of  the  four  sections  of  this  new  subpart, 
as  proposed,  follows. 

Section  2638.701  of  this  proposed 
regulation  states  that  it  is  the 
responsibility  of  each  executive  branch 
agency  to  maintain  a  program  of  ethics 
training  consisting  of,  as  a  minimiun, 
initial  ethics  orientation  for  all  of  its 
employees  and  annual  ethics  training  for 
specified  categories  of  its  employees  in 
sensitive  positions,  as  provided  in  E.O. 
12674. 

Proposed  §  2638.702  of  this  new 
subpart  details  the  ethics  training 
responsibilities  of  each  executive 
agency's  designated  agency  ethics 
official,  including  furnishing  each  year 
to  the  Office  of  Government  Ethics  for 
its  review  a  written  plan  for  annual 


ethics  training  by  the  agency  for  the 
following  calendar  year  and  ensuring 
the  availability  of  qualified  individuals 
to  provide  annual  ethics  training. 

Section  2638.703  of  this  subpart  as 
proposed  wotdd  require  that  within  60 
days  after  the  effective  date  of  this 
subpart  (once  finally  adopted),  or  within 
60  days  after  each  new  employee  enters 
on  duty  widi  the  agency,  whichever 
occurs  later,  each  executive  agency 
provide,  as  a  minimum,  each  of  its 
employees  with  one  and  a  half  hours  of 
official  duty  time  to  review  Part  I  of 
Executive  Order  12674.  Principles  of 
Ethical  Conduct  for  Government 
Officers  and  Employees;  a  copy  of 
Employee  Responsibilities  and  conduct, 
subparts  A.  B.  and  C  of  pari  735  of  5 
CFR.  or  part  2835  of  5  CFR  (when  that 
part  2635  eventually  supersedes  the 
specified  subparts  of  part  735);  and  any 
supplementary  regulation  or  addendum 
thereto  of  the  concerned  agency.  OGE 
notes  that  it  is  working  on  future 
standards  of  ethical  conduct  for 
executive  branch  officers  and 
employees  to  be  issued  under  E.0. 12674 
and  codified  at  5  CFR  part  2635  which 
will  supersede,  with  OI^'s  concurrence, 
the  specified  5  CFR  part  735  subparts  in 
OPM's  chaptefof  tide  5  (OGE  was 
previously  a  part  of  OPM).  Furthermore. 
OGE  is  also  working  on  a  replacement 
regulation,  futiire  5  CFR  part  2633,  to 
current  subpart  D  of  5  CFR  part  735  on 
confidential  (non-public)  financial 
reporting  (see  §  2638.704(b)(4)  of  this 
proposed  subpart). 

A  minimiun  of  one  and  a  half  official 
duty  time  hours  for  individual  review  by 
executive  branch  employees  of  the 
documents  specified  is  reasonable,  in 
light  of  the  importance  of  having  all 
employees  familiarize  themselves  with 
ethics  materials.  Moreover,  executive 
agencies  may  choose  to  offset  the  time 
devoted  to  individual  review  with  ethics 
training  and  there  is  no  requirement  that 
the  one  and  a  half  hours  be  contiguous. 

After  review,  each  employee  will 
acknowledge  in  writing  that  he  or  she 
has  received  the  materials  and  has  spent 
the  appropriate  amount  of  official  duty 
time  reviewing  them,  or,  in  the 
alternative,  an  agency  official  may 
certify  for  the  employee.  Based  on  an 
OGE  agreement  wiUi  the  Office  of 
Workforce  Information,  U.S.  Office  of 
Personnel  Management,  the 
acknowledgements  and  certifications 
will  be  retained  as  temporary  records  on 
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the  left  hand  side  of  eacb  eapieyee's 
Official  Personnel  Folder.  See  5  CFR 
part  293.  subpart  C  of  OfWt 
regulatjcms.  fteiaini  inalnirtiaii  wiM  W 
included  by  OPM  in  a  future  installment 
to  the  Federal  Personnel  Manual 
Suppkmeat  283-<31.  Basic  PersooBd 
Reconls  aadHle  Sj^tea. 

SecttsB  aaaUM  of  tys  |8Dposed  rule 
would  reqejre  (haft,  as  a  flininMBB.  one 
and  a  hatf  official  da^  time  Ibxhs  of 
annual  ediica  taiaHig  be  provided  by 
each  execBtifwa  agency  to  te  cetagories 
of  hs  esipkyses  ia  senaittve  posilmos  as 
specified  ia-aectiaa  ao^c)  of  Bicecative 
Order  UV4  begin^if  ia  the  first 
calendar  year  after  die  calendar  year  in 
which  ea^  sodi  sinhiyee  received 
initial  ethics  orJeailstiop  The  training  is 
to  be  preaealed  verbally,  either  in 
person  ar  by  leooided  means,  by  a 
qualified  Inditidiial  and  wiBinchde.  as 
a  mintanan.  a  review  ofPart  I  of  B.O. 
12874;  aobpvts  A.  B,  and  C  of  part  735 
of  5  (7R.  or,  vdiBD  dnse  sidiparts  are 
superseded,  part  2685  of  S  CFR:  ai^ 
agency  swpplriwiiiilary  legulation  <w 
addendHB  thereto;  STSiwplf  s  lelatiag  to 
agency  ptograns  and  operatioBS  and 
any  atkios-firfated,  ageiKT-specific 
statute  or  legul^acy  reatrictioB;  and  die 
conflict  of  interest  statutes  contained  in 
chapter  11  of  title  18  of  the  United  States 
Code.  Where  it  is  isapraetical  to  provide 
trainmg  by  a  qaaMfied  individual,  an 
exoeptton  can  be  made  to  allow  a 
minimum  of  one  and  a  hatf  official  duty 
time  hours  (rftiainiag  to  be  presentad  by 
meana  of  visari  or  audio  reoordfaig 
without  the  ]»esenoe  of  a  qnaKfied 
individaaL  or  by  sKans  of  writtm 
materials. 

A  nummam  of  one  and  a  half  official 
duty  time  hours  of  annual  training  by  a 
qualified  individual  is  reasonable  given 
the  importance  to  the  Government  that 
the  specified  executive  agency 
employees  in  sensitive  positions  be  kept 
up-to-date  on  dieir  ethical 
responsibilities.  Moreover,  the  one  and  a 
half  hours  of  training  required  annually 
need  not  be  given  all  at  once,  and  there 
is  an  exception,  if  justified,  to  the 
general  requirement  that  there  be  a 
qualified  individual  providing  die 
training. 

B.  Matters  off  Ragnlalofy  Prooodma 

Administrative  Procedure  Act 

Interested  persons  are  invited  to 
submit  written  comments  oa  &is 
proposed  regulation,  to  be  received  on 
or  befne  November  17, 180a  The 
comments  will  be  carefully  considered 
and  any  appropriate  changes  wiU  be 
made  to  the  regulation  as  proposed 
before  a  final  rule  is  adc^ted  and 


putdished  by  OGE  in  die  Federal 
Realtor. 

Executive  Order  12291 

The  Office  erf  Govemmoit  Ethics  has 
determined  that  this  is  not  a  major  rule 
as  defined  under  sectioa  V^  of 
Exeeative  Order  12291.  Federal 
Regataliaa. 

Regulatory  Flexibility  Act 

As  Director  of  die  Office  of 
Govermnent  Etincs,  I  certify  under  the 
Regidatory  RexibiBty  Act  0*  U.S.C. 
duster  6)  that  this  proposed  legidation 
wiD  not  have  a  significant  economic 
impact  an  a  substantial  number  of  smaQ 
oitities  because  it  affects  only  Federal 
executive  brandi  employees. 

Paperwork  Reductioa  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  proposed  regulation  does 
not  contain  information  collection 
requiremeots  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
thereunder. 

List  of  Subject*  bi  S  CFR  Part  8638 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  employees.  Reporting  and 
recordkeeping  requirements. 

Apimved  Aogust  24.  MWi 
StBphsB  D.  FMIi. 

Director,  Office  of  Gorermaent  Ethics. 

Accordingly,  for  reasons  set  forth  in 
the  preamble  and  pursuant  to  its 
authority  under  the  Ethics  in 
Government  Act  and  E.O.  12K;'4.  die 
Office  of  Government  Ethics  proposes  to 
amend  5  CFP  part  2638  as  follows: 

PART  263a-OFFICE  OF 
GOVERNHEIIT  ETHICS  AMD 
EXECUnVE  AGEMCY  ETHICS 
PROGRAy  RESPONSIBIIJTIES 

1.  The  authority  citation  for  part  2638 
is  revised  as  follows: 

Anlhsrity:  5  U&C,  appendi^Kt  m.  IV:  E.O. 
12674.  S6  FR 1S1S0. 3  can  Uee  Comp.,  p.  215. 

2.  A  new  8nlq;Murt  G  (rfpart  2S38  is 
added  to  read  as  follows: 


TraMnfl  Programa 

i8838J01    ExacuUwa  agency  etMoa 


OOC> 

S  2638.701    Executive  agency  etincs  training 
'  programs;  generally. 

2838.702  Reaponsibilities  of  6ie  designated 
agan^  ethics  official;  review  by  the 
Office  of  GoveraaieRt  Etliici. 

2838.703  Initial  agency  ethics  orientation. 
2638.701    Aanaal  agency  ethics  training. 


Each  executive  branch  agency  shall 
BMtaitaitta  psogramof  training  designed 
to  ensure  that  1^  of  Ms  eniplnyecs  are 
aware  of  tbe  Federel  confliet  of  faileiest 
stotates  and  prfnei|des  of  ethical 
conduct  As  a  miidinam,  each  agency 
prc^am  shaH  consist  of  Ae  inittal  ethics 
orientation  required  by  t  2638.703  of  this 
subpart  and  the  annual  ethics  training 
required  by  §  2638.704  of  this  subpart 

92638.702    Rasponslbllltiaa  of  tiM 
oasignana  agwicy  vuacsvn^aai; 
tlia  Offloo  Of  Oovamment  Ettiiea. 

(a)  It  shall  be  the  responsibility  of  the 
desigaated  agency  ethk»  official  of  eadi 
executive  agency  or  his  or  her  desipiee 
to  make  any  written  determinations 
provided  for  in  this  subpart  and  to: 

(1)  Direct  the  agency  ethics  training 
program  to  ensure  that  it  meets  the 
requirements  of  this  subpart  and  that 
the  course  content  is  legally  correct; 

(2)  Ensure  the  availability  of  qualified 
individuals  to  provide  the  annual 
trakung  required  by  \  2638.704  of  this 
subpart; 

(3)  Furnish  to  Uie  0^»  of 
Government  Ethics  (OGE)  each  year  a 
written  plan  for  annual  etincs  training 
by  the  agency  for  the  following  calendar 
year.  The  written  plan  shall  be  filed 
with  OC^  by  August  31  of  each  year 
beginning  in  the  first  year  in  which 
initial  etUcs  orientation  is  required  by 

§  2638.708  (rf  diis  subpart  or  widiin  60 
days  after  the  effective  date  eX.  this 
sol^Nut  whichever  occurs  later,  and 
sh^  include: 

(i)  An  esdaiate  of  the  total  number  of 
agency  eoiployees  described  in 
S  2638.704(b)  of  diis  subpart  wdio  must 
be  provided  annual  ethics  training; 

(ii)  An  estimate  of  the  number  of 
agency  employees  to  whom  the  annual 
ethics  training  course  will  be  presented 
without  the  presence  of  a  qtialified 
individual  as  an  exception  to 
S  2638.704(d)(1)  of  Uiis  subpart  pursuant 
to  {  2638.704(dK2)  of  this  subpart, 
together  with  a  destaiption  of  the  basis 
for  allowing  an  exception; 

(iii)  An  estimate  of  the  ntmiber  of 
training  classes  to  be  provided  during 
the  calendar  year, 

(iv)  An  estimate  of  the  average  class 
size;  and 

(v)  Any  odier  iirformation  diat  the 
designated  agency  ethics  official 
believes  wffl  facilitate  OCR's  review  of 
the  agency's  planned  prt^ara  of  ediics 
traimng. 


(b)  Each  agency's  annual  ethics 
training  plan  will  be  reviewed  by  OGE 
and  any  deficiencies  shall  be 
communicated  in  writing  to  the 
designated  agency  ethics  official 
concerned  by  November  15,  or  75  days 
after  receipt  of  the  agency  plan, 
whichever  occius  later. 

92638.703    InMal  agency  ethlea 


(a)  Within  60  days  after  the  effective 
date  of  this  subpart  or  within  60  days 
after  entering  on  duty  with  the  agency, 
whichever  occurs  later,  each  executive 
agency  employee  shall  be  provided  by 
the  agency  with: 

(1)  A  copy  of  Part  I  of  Executive  Order 
12674,  Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees, 
dated  April  12, 1989  (3  CFR  1989 
Compilation,  at  pp.  215-216); 

(2)  A  copy  of  Employee 
Responsibilities  and  Conduct  subparts 
A,  B,  and  C  of  part  735  of  this  title,  or 
part  2635  of  this  subchapter  (when  that 
part  2635  eventually  supersedes  the 
specified  subparts  of  part  735),  and  any 
supplementary  regulation  or  addendum 
thereto  of  the  concerned  agency: 

(3)  The  names,  titles,  office  addresses, 
and  phone  numbers  of  the  designated 
agency  ethics  official  and  other  agency 
ethics  officials  available  to  answer 
questions  regarding  the  employee's 
ethical  responsibilities;  and 

(4)  A  minimum  of  one  and  a  half  hours 
of  official  duty  time  for  the  purpose  of 
permitting  the  employee's  review  of  the 
written  materials  furnished  pursuant  to 
this  section.  Where  the  agency  elects  to 
provide  a  training  course  (during  official 
duty  time),  the  number  of  hours  for 
individual  review  may  be  reduced  by 
the  time  allocated  to  such  training. 

(b)  Each  employee,  after  reviewing  the 
written  materials,  shall  acknowledge  in 
writing  that  he  or  she  has  received  the 
materials  and  that  a  minimum  of  one 
and  a  half  hours  (or  a  lesser  number  of 
hours,  as  provided  under  paragraph 
(a)(4)  of  this  section]  of  official  duty 
time  has  been  spent  reviewing  the 
materials.  In  the  alternative,  an  agency 
official  may  certify  that  the  employee 
has  been  provided  the  materials, 
including  the  appropriate  amount  of 
official  duty  time  for  reviewing  them. 
These  acknowledgements  and 
certifications  shall  become  temporary 
records  in  the  employee's  Official 
P^rsoimd  Folder. 

92838.704    Annual  agency  ettilcs  training. 

(a)  Annual  ethics  training.  Beginning 
the  first  calendar  year  after  the  calendar 
year  in  which  he  or  she  has  received  the 
initial  training  icquired  by  9  2638.703  of 
this  subpiart  each  executive  agency 


employee  identified  in  paragraph  (b)  of 
this  section  shall  be  provided  by  his  or 
her  agency  a  minimum  of  one  and  a  half 
official  duty  time  hours  of  aimual  ediics 
training  consisting  of  a  course  the 
content  of  which  is  described  in 
paragraph  (c)  of  this  section  and  which 
is  presented  in  accordance  with  the 
requirements  of  paragraph  (d)  of  this 
section. 

(b)  Employees  covered.  Executive 
branch  agency  employees  to  whom  this 
section  applies  include  aU  of  the 
following: 

(1)  Employees  appointed  by  the 
President 

(2)  Employees  employed  within  the 
Executive  Office  of  the  President 

(3)  Employees  required  to  file  pubUc 
financial  disclosure  reports  under  part 
2634  of  this  subchapten 

(4)  Employees  required  to  file 
confidential  (non-public)  financial 
disclosure  reports  imder  subpart  D  of 
part  735  of  this  title,  or  part  2633  of  this 
subchapter  (when  that  part  2633 
eventually  supersedes  subpart  D  of  part 
735),  and  any  implementing  agency 
regulations; 

(5)  Contracting  officers  within  the 
meaning  of  41  U.S.C.  423(p)(4): 

(6)  Procurement  officials  within  the 
meaning  of  41  U.S.C.  423(p)(3);  and 

(7)  Other  employees  designated  by  the 
head  of  the  agency  or  his  or  her 
designee  based  on  a  determination  that 
such  training  is  desirable  in  view  of 
their  particular  official  duties. 

(c)  Course  content  Although  the 
emphasis  and  course  content  of  annual 
executive  agency  ethics  training  courses 
may  change  from  year  to  year,  each 
training  course  shall  include,  as  a 
minimum: 

(1)  A  review  of  the  employees' 
responsibilities  under  Part  I  of  Executive 
Order  12674  and  Employee 
ResponsibiUties  and  Conduct  subparts 
A,  B,  and  C  of  part  735  of  this  title,  or 
(when  those  subparts  are  superseded) 
part  2635  of  this  subchapter,  together 
with  any  agency  supplementary 
regulation  or  addendum  thereto 
(examples  that  relate  specifically  to 
agency  programs  and  operations  and 
any  ediics-related,  agency-specific 
statute  or  regulatory  restrictions  of  the 
particular  agency  shall  be  provided); 
and 

(2)  A  review  of  the  employees' 
responsibiUties  under  the  conflict  of 
interest  statutes  contained  in  chapter  11 
of  tide  18  of  die  United  States  Code. 

(d)  Course  presentation.  Course 
materials  shall  be  presented  in 
accordance  with  the  following 
requirements: 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  annual  ethics 


training  shall  be  presented  vnbally, 
either  in  person  or  by  recorded  means. 
A  qualified  individual  who  has  sufficient 
familiarity  with  the  agency  ethics 
program  to  answer  routine  questions 
concerning  coiuve  content  shall  be 
available  during  and  immediately 
following  the  presentation;  or 

(2)  Based  on  a  written  detennination 
by  the  designated  agency  ethics  official 
or  his  or  her  designee  that 
circumstances  make  it  impractical  to 
provide  training  to  a  particular 
employee  or  group  of  employees  in 
accordance  «vith  paragraph  (d)(1)  of  this 
section,  annual  ethics  training  may  be 
presented  by  means  of  visual  or  audio 
recording,  without  the  presence  of  a 
qualified  individual,  or  by  means  of 
written  materials,  provided  that  a 
minimum  of  one  and  a  half  hours  of 
official  duty  time  are  set  aside  for 
employees  to  attend  the  presentation  or 
review  written  materials. 
[FR  Doc.  90-22032  Filed  9-17-90;  8:45  am] 
BKiJNO  coot  SMS-SI-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Markatktg  Sorvleo 

7CFR  Part  855 

[Docket  Na  FV-90-18S] 

VldaHa  Onions  Grown  In  Gaorgia; 
Expanaa  and  Asaaaamant  Rata 

AOENCv:  Agricultural  Marketing  Service, 

USDA. 

ACnow;  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditiues  and  establish  an 
assessment  rate  under  Marketing  Order 
955  for  die  1990-01  fiscal  period. 
Authorization  of  this  budget  would 
permit  the  Vidalia  Onion  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  would 
be  derived  from  assessments  on 
handlers. 

dates:  Comments  must  be  received  by 
September  28, 1990. 
AODflESSCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456.  room  2525- 
S,  Washington,  DC  20090-8456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  pubUc  inspection  in 
the  Office  of  the  Docket  Cleric  during 
regular  business  hours. 


F«d«l 
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ioomtact: 
KeuwUi  a  lohawa.  MariteUag  Order 
Adnioiatrayan  Bran^  Fhikvad 
VegeUble  Divisioa.  AMS.  USDA.  PX). 
Box  t64S6^  rooB  2S25-S  Waahia^oB.  DC 
20090-6458.  telephone  202-M7--5331. 
tuPTLBmtnMn  iwwMiATieN:  This  rule 
is  proposed  under  Marketing  Agreement 
Na  flSS  and  Marketing  Order  No.  955  (7 
CFR  part  tS5).  regulating  the  handlmg  of 
Vidalia  tmions  yown  in  Georgia.  The 
marketiag  ayeencnt  and  ordw  are 
effective  under  the  Agncultnral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.&C  a01-«74),  heseinafter 
refened  to  as  te  Act 

Tliis  rule  has  been  reviewed  by  ttie 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Bxecntive  Order 
12291  and  has  been  determined  ta  be  a 
"non-ma)or"  rule. 

Punaant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Admiaistratar  of  the  Agiioaltural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

llie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subiect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Maiketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  bandlen 
and  250  producers  of  Vidaha  onions  in 
that  portton  of  Gaocgia  covered  under 
tills  maiketing  order.  Small  agricohnral 
piodocers  have  been  defined  by  the 
Small  Business  Adorinistratioo  (IS  (7R 
121.2)  as  those  having  annual  receipts  of 
less  than  ISBO.000,  and  small  s^cuhwal 
service  firms  are  defined  as  dime  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  Vidalia  onion  producers 
and  hancyers  nuy  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1990- 
91  fiscal  year  was  prepared  by  the 
Vidalia  Onion  Ctnomittee  (conmuttee), 
the  agents  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  ^iprovaL  The  menrf)ers 
of  the  committee  are  handlers  and 
producers  of  >^dalia  onions.  They  are 
familiar  with  the  committee's  ne^  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  locd  area  and  are 
thus  in  a  position  to  formi^ta  an 
appropriate  budget  The  budget  was 


meeting.  Hws,  all  <firact!y  affected 
persons  have  had  an  opportunity  io 
participate  and  provide  input 

The  assessment  rate  recoaunended  by 
the  conmAtee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  VidaKa  onions.  Because 
that  rate  is  applied  to  actaai  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
conumttee's  expected  expenses. 

The  committee  met  on  Aagust  16, 
1990,  and  unanimously  recommended  a 
1990-01  budget  of  $182,753.  Last 
season's  budget  was  $157,808.  Major 
expense  items  include  contract 
management  fees  in  the  anuwnt  of 
$4a00a  (22  percent  of  budget).  $85,832 
for  marketing  development  and  $30,000 
for  production  research.  Expenditures 
for  marketing  development  and 
production  research  projects  are  up  a 
combined  $46,245  over  last  year. 

The  coannittee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  SO-pound  bag.  the  same  rate  as 
last  season's.  This  rate,  when  applied  to 
shipments  of  1.75  million  50-pound  bags 
of  onions,  would  yield  $175,000  in 
assessment  revenue.  This  aoiount  when 
added  to  $4,500  from  miscellaneous 
income  {e.g.^  interest  revenue)  and 
$S,253  from  the  reserve  fund  would  be 
adequate  to  cover  budgeted  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  die  committee  neeids  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1990-^  fiscal  period  for  the 
program  begins  on  September  16, 1990. 
and  the  maiiceting  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessible  Vidalia  onions  handled 
during  the  fiscal  period.  !n  addition, 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  committee  at 
a  public  meeting.  Therefore,  it  is  found 
and  determined  ttiat  a  comment  period 
of  10  days  is  appropriate  because  the 
budget  and  assessment  rate  approval  for 
this  program  needs  to  be  expedited.  The 
committee  needs  to  have  sufffident 
funds  to  pay  its  expenses  which  are 


list  of  Bnhjsrtn  ia  7  CFR  Pastes 

Marketing  agreements.  Onions, 
reporting  anid  recordkeeping 
requirements. 

For  the  reasons  set  kwth  ia  tin 
preamble,  it  is  proposed  that  7  CFR  part 
955  be  amended  as  follows: 

PART  955->VIOAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

AvUMictly:  Sees.  1-18, 4«  Stat  31.  as 
amofided:  7  U.S.C  801-674. 

2.  A  new  S  955.203  is  added  to  read  as 
follows: 


S9SS.203 

Expenses  of  $182,753  by  the  Vidalia 
Onion  Committee  are  authorized  and  an 
assessment  rate  of  $0.10  per  50-pound 
bag  of  Vidalia  onions  is  established  for 
the  fiscal  period  ending  September  15. 
1991.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  September  13. 19ga 
Robert  CKMney. 

Depoty  Director,  Fruit  and  Vegetable 
Division. 
(FR  Doc.  SO-22034  Filed  »-47-e0:  S:4S  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Deckat  No.  9»-410.  RM-7354I 


Plcfcford,MI 

MMNCv:  Federal  Communications 
Commission. 

Acnow:  Proposed  rule.       

SUMMAHV:  This  document  requests 
comments  on  a  petition  filed  by  Leon  E 
Van  Dam.  proposing  the  allotment  <rf  FM 
Channel  288A  to  Pickford.  Michigan,  as 
Pickford's  first  local  broadcast  service. 
Canadian  concurrence  will  be  requested 
for  this  allotment  at  coordinates  4fr-0e- 
30  and  84-21-3a 

dates:  Comments  must  be  filed  on  m 
before  November  5. 1990.  and  reply 
comments  on  or  before  November  20. 
199a 

AOOHOKS:  Federal  Communications 
Commission,  Washington.  DC  20664.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  tha 
petitioBer.  or  its  counsel  or  consultant 


Leon  B.  Van  Dam.  P.O.  Box  152. 

Newberry.  Michigan  49868. 

(Petitioner). 
FOB  FURTHEH  IRFOflMATKHt  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
StJPPLEMENTAIIV  INFOMMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-410.  adopted  August  24. 1980.  and 
released  September  13, 1990.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCX^ 
Dockets  ^anch  (room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commissiim 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  sublacts  in  47  CFK  Part  73 

Radio  broadcasting. 
Federal  Communications  Coaunissioo. 
KatlrfMn  B.  Levits, 

Deputy  Chief,  Policy  and  Ruka  Division, 
Mass  Media  Bureau. 

[FR  Doc.  00-22054  Filed  9-17-flO:  8:45  am] 
»CO0C«71>«Mi 


47  CFR  Part  73 

[MM  Docket  Na.  M-407,  RM-7333] 

Radio  Broadcaattng  Sarvtces;  TrwarM 
City,  Ml. 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 


:  This  docBBKnt  requests 
comments  on  a  proposal  to  add  Channel 
283A  to  Travetse  Qty.  Michigan,  as  that 
community's  foortfa  FM  Iwoadcast 
service,  in  response  to  a  petition  filed  by 
Contemporary  Communications.  There 
is  a  site  restriction  of  3.2  fcikmeters 
northwest  of  the  cooununity.  Canadian 


requested  at  coordinates  44-4S-59  and 
85-39-00. 

DATES:  Comments  must  be  filed  on  or 
before  November  5, 1990,  and  reply 
comments  on  or  before  November  20. 
1990. 

AOIME8SE8:  Federal  Coamiunications 
Commission.  Washington.  D.C.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows: 

Larry  G.  Fuss,  President,  Contemporary 
Communications.  Post  Office  Box  159, 
Fayettevilie,  Georgia  30214, 
(Petitioner). 

FON  niRTHER  INFOMIATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-653a 

StfPPLEMENTARV  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-407,  adopted  August  24. 1990.  and 
released  September  13. 1990.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  bosiness  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prolubited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  diannel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  subjects  in  47  CFR  Part  79 

Ra(tto  broadcasting. 
Federal  Ceramimicatioiis  Comnissioa. 

KlhleMi  B.  LwiH. 

Depoty  CNef.  Policy  tatd  Rulee  Dirision, 
Mass  Media  Bureau. 

(FR  Dec  0O-228U  Filed  a-IT-OCK  t:46  an] 


47  CFR  Part  73 
[MMDockalNe. 


TtllJ 


Radio  BrosdcasliM  Sarvtess;  Laka 
CHyi 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Interstate  Communications,  bic 
permittee  of  Station  KWMB-FM, 
Channel  273A.  Wabasha,  Mixutesota, 
seeking  to  change  the  comnranity  of 
license  for  Channel  273A,  Wabasha  to 
Lake  City,  Minnesota,  and  modify  its 
permit  to  specify  operation  on  Channel 
273C3  at  Lake  City.  The  coordinates 
used  for  this  proposal  are  44-17-00  and 
92-25-oa 

DATES:  Comments  must  be  filed  oa  or 
before  November  5, 1990.  and  re|rfy 
comments  on  or  before  November  20, 
1990. 

ADDRESSES:  Federal  Comnranications 
Commission,  Washington,  DC  20564.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
fls  follows* 
Mark  E.  Fields,  Miller  ft  Fields.  P.C 

1990  M  Street  NW..  Suite  760. 

Washington.  DC  20036,  Counsel  for 

the  petitioner). 
Interstate  Communications,  Inc.  1224 

Rustic  Lane,  Wabasha,  Minnesota 

55981,  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUmEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  ol 
Proposed  Rule  Making.  MM  Docket  No. 
90-408.  adopted  August  24, 199%  and 
released  September  13, 190a  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Comaussifw's 
copy  contractors.  International 
Transcription  Service.  (202)  857-360a 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  untB  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
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Commission  proceedings,  such  as  this 
one,  vdiich  involve  channel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1415  and  1.42a 

List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioiu  Comminion. 
lCatfalssnB.UvUi. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  90-22056  Filed  9-17-00;  8:45  am] 
I  cooc  ens-ei-a 


47  CFR  Part  73 

[MM  Docket  Na  90-31;  RM-7131] 

Radio  Broadcasting  ServlCM;  West 
romi,  MRt 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 

proposaL 


r.  This  document  dismisses  a 
petition  for  rule  making  filled  by  Bob 
McRaney  Enterprises,  Inc.,  proposing 
the  substitution  of  FM  Channel  285C3 
for  205A  and  modification  of  the  license 
for  Station  WKBB,  to  specify  operation 
on  the  higher  class  channel  at  West 
Point  Mississippi.  The  petition  is 
dismissed  because  die  petitioner  did  not 
file  an  expression  of  interest  See  55  FR 
04884,  February  12, 1990. 
NM  niRTMai  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
su^PLEMBrrARV  mtonmation:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-31, 
adopted  August  24. 1990.  and  released 
September  13. 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  cdso  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

list  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Katlilaan  B.  Levitx. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  90-22057  Filed  »-17-gO;  8:45  am] 
I  COOK  tTIS-St-M 


47CFRPart73 

[MM  Docket  Na  90-409,  RM-7344] 

Radto  Broadcaating  SarvlCM; 
Oltai  vMa,  MO 

AOINCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


;  This  document  requests 
comments  on  a  petition  filed  by 
Otterville  Broadcasting  Company, 
proposing  the  allotment  of  FM  Channel 
299A  to  Otterville.  Missomi  as  that 
community's  first  local  broadcast 
service.  There  is  a  site  restriction  of  8.2 
kilometers  east  of  the  community.  The 
coordinates  for  Channel  299A  are  38-43- 
29  and  92-54-39. 

oatis:  Comments  must  be  filed  on  or 
before  November  5, 1990,  and  reply 
conunents  on  or  before  November  20, 
1990. 

adorcsses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows: 
Richard ).  Hayes,  Jr.,  1359  Black 

Meadow  Road,  Spotsylvania,  Virginia 

22553,  (Counsel  to  the  petitioner). 
FOM  FUfUHEfl  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-653a 
MIFPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-409,  adopted  August  24, 1990,  and 
released  September  13, 1990.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Sbeet  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubic  should  note  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 


list  of  Sid^ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
KadileeB  B.  Lsvitx, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  90-22058  Fded  9-17-90;  8:45  am] 
SKISW  OOOK  SMS-tlHI 


DEPARTMENT  OF  DEFENSE 
48CFRPart245 

Acquiattion  Ragulationa;  Use  of  Pbuit 
and  Production  Equipment,  FMS 

AQCNCV:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  is  proposing 
changes  to  conform  to  the  DoD 
Appropriations  Act  Section  9104  of  the 
Act  repealed  section  21(e)(1)(B)  of  the 
Arms  Export  Control  Act  which  required 
DoD  to  establish  and  recover 
appropriate  costs  for  use  of  government- 
owned  production  and  research 
property  used  in  connection  with  foreign  • 
military  sales  (FMS).  This  proposed  rule 
revises  the  DFARS  to  permit  rent  free 
use  of  equipment  used  in  connection 
wiUiFMS. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  at  the 
address  shown  below  on  or  before 
October  18, 1990,  to  be  considered  in  the 
formulation  of  the  final  rule.  IHease  cite 
DAR  Case  89-331  in  all  correspondence 
related  to  this  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  CSiarles  Lloyd.  Procurement  Analyst 
DAR  Council  ODASD  (P)  /DARS.  c/o 
OUSD  (A)  (M&RS)  Room  3D139,  The 
PenUgon.  Washington.  DC  20301-3062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Lloyd,  Procurement  Analyst 
DAR  Council  (202)  697-7266. 
SUFFLEMENTARV  information: 

A.  Background 

Since  the  Arms  Export  Control  Act 
has  been  modified  to  no  longer  require 
rental  charges  for  Foreign  Military  Sales 
(FMS),  in  certain  instances,  the  bFARS 
is  revised  to  reflect  the  intent  of  the  Act 
DFARS  245.401  and  245.405  have  been 
revised  to  permit  rent  free  usage  of 
equipment  in  connection  with  FMS.  in 
certain  instances.  The  term  "asset  use 
charge"  is  deleted  bom  the  coverage  as 
this  term  is  only  appropriate  for  use 
with  the  FMS  program  Also,  paragraph 


(e)  of  245.405  no  kmger  carries  a  date 
pertaining  to  the  U.S. /Canada 
Understanding  on  Waiver  of  Rental 
Chaiges.  This  Understanding  is  renewed 
in  five  year  incfements  find  publishing 
its  expiration  date  serves  no  purpose. 

B.  Regulatory  RexfltiBty  Act 

The  proposed  change  is  not  expected 
to  have  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatwy 
Flexibility  Act  5  U.S.C.  801  ei  seg. 
Therefore  an  initial  regulatory  flexibility 
analysis  has  not  been  performed. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  case  proposes 
changes  that  do  not  impose  any 
additional  reporting  or  record-keeping 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C  3501,  et  aeq. 

List  of  Subjects  in  48  CFR  Part  245 

Government  procurement. 
Claudia  L  Nau^ 

ExecOti've  Editor,  Defense  Acquisition, 
Reguialory  System, 

Therefore,  it  is  proposed  that  48  CFR 
part  245  be  amended  as  follows: 

1.  The  auUiority  citation  for  48  CFR 
part  245  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoO 
Directive  5000.35,  and  FAR  subpart  1.3. 

PART  24&-GOVERNMENT  PROPERTY 

2.  Section  24$.401  is -revised  to  read  as 
follows:  L 

245.401    PoRey. 

Government  use  includes  use  on 
contracts  for  foreign  mifitary  sates.  Use 
oh  contracts  for  foreign  military  sales 
shall  be  on  a  rent  free  basis. 

3.  Section  245.40S  is  amended  by 
revising  paragraph  (b);  by  removing 
paragraph  (c);  by  redesignating 
paragraphs  (d).  (e).  and  (f)  as 
paragraphs  (c),  (d),  and  (e);  and  by 
revising  newly  designated  paragraphs 
(c),  (d),  and  (e)  to  read  as  follows: 


245.405 


OrgsfMnUoMa 


(b)  The  Use  and  Charges  clause  is 
applicable  on  direct  ooramercial  sales  to 
foreigd  govenmeBts  or  international 
organizations. 

(e)  When  a  particular  iioceign 
government  or  international 
organizatioB  Ims  funded  the  acquisitioD 
of  specific  production  and  research 
property,  no  rentot  charges  or 
nonrecurring  rtcoapmex^  shall  be 
assessed  that  foreign  govemmegt  or 


intemationai  organization  for  the  use  of 
such  property. 

(d)  Requests  for  waivers  or  reductran 
of  charges  for  the  use  of  Government 
facilities  on  work  for  ftirei^ 
governments  or  intematiooal 
organizations  shall  be  submitted  to  the 
contracting  officer  who  shall  refer  the 
matter  through  contracting  channels.  In 
response  to  these  requests,  approvals 
may  be  granted  only  by  the  Director. 
Defense  Security  Assistance  Agency  for 
particular  sales  which  are  consistent 
with  (a)(2)  abov& 

(e)  Rental  diarges  fer  use  of  U.S. 
production  and  research  property  on 
commercial  sales  transactions  to  the 
Government  of  Canada  are  waived  fat 
all  commercial  contracts  based  on  an 
understanding  wherem  the  Government 
of  Canada  has  agreed  to  waive  its  rental 
charges. 

|FR  Doc  90-22094  Filed  9-17-80;  8.-45  ain| 
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48  CFR  Parts  246  and  2S2 

AcquiaitkNi  Regulations;  Product 
Quality  Deficlences 

agency:  Department  of  Defense  (DOD). 
action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  is  proposii^ 
changes  to  die  DoD  FAR  Supplement  to 
amend  part  248  by  adding  S  246.105. 
paragraph  (S-70),  §  246.371,  and  a  clause 
at  252.246-7002.  The  text  and  clause 
address  contractor  responsibilities  to 
investigate  quahty  deficiencies  after 
supplies  have  been  inspected  and 
accepted  by  die  Government. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  at  the 
address  shown  below  on  or  before 
October  18, 1990,  to  be  considered  in  the 
fomittlation  of  the  final  role  Mease  cite 
DAR  Case  8B-073  in  all  correspondenoe 
related  to  Ais  issue. 
addresses:  Interested  parties  shotdd 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Ms.  Valorie  Lee,  Procurement  Analyst 
DAR  Council,  ODASDfP),  c/o 
OUSD(AXM&RS),  Room  30139.  The 
Pentagon.  Washingloa.  DC  2(001-3062. 

FOR  RMTNOI  HtfORMATtON  contact: 
Ms.  Vakne  Lee,  Procnreraent  Analyst 
DAR  Council  (202)  687-7266. 
SUPPLEMtNTAftV  I 


A.  Background 

DoD  logistics  activities  have 
imptene^ed  a  Product  Quality 
Deficiency  Reporting  system  to  track 


quality  pn^ems  that  are  discovered  in 
suppbes  which  have  been  accepted  and 
are  in  the  DoD  inventory.  Prodnct 
Quality  Deficiency  Reports  (PQDR)  are 
the  standard  means  by  which  defects  or 
nonconforming  conditions  of  products 
provided  uitder  contract  are  recorded 
and  reported.  Notwidistaoding  previous 
Government  inspection  and  actxptance, 
after  final  delivery  of  items  under  the 
contract  there  is  a  need  for  contractors 
to  help  investigate  delects  and 
nonconforming  conditions  found  by  the 
Govenunent  in  items  delivered,  as 
recorded  on  the  PQIHl.  The  proposed 
coverage  and  clause  are  intended  to 
specify  what  contractors  are  responsible 
for  under  these  conditions. 

B.  Regulatory  Flexibility  Act 

An  initial  Regulatory  Flexibility 
Analysis  has  not  been  performed 
because  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  die  meaning  of  the 
Regulatory  Flexibility  Act  5  U.SXX  801 
et  sag.  Most  contracts  awarded  to  soull 
entities  for  supplies  or  rework  and 
repair  of  supplies  either  do  not  exceed 
the  small  purchase  threshold  or  do  not 
contain  higher-level  quality 
requirements.  Comments  from  smaD 
entities  concerning  the  affected  DFARS 
subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  DAR  case  90-010  in 
all  correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  impose 
reporung  or  recordkeeping  requirements 
on  those  companies  that  comply  vrith 
the  voltmtary  requirements  of  ttie 
clause,  whidi  requires  the  approval  of 
OMB  under  44  U5.C  3501,  etseq-A 
request  for  approval  of  information 
collection  has  been  sent  to  the  Office  of 
Management  and  Budget  for  its  review 
and  approval 

Ust  of  Subjects  in  4i  CFR  Parts  24S  smI 
252 

Govenunent  iwocurement. 
Claudia  L  Naugla. 
Executive  Editor,  Defense  Ac^tdshio*. 

Rtigulatory  System. 

Therefore,  it  is  proposed  that  48  CFR 
parts  248  and  252  be  amended  as 
follows: 

PART  246-«UALfTY  ASSURANCE 

1.  The  authority  citation  for  48  GPR 
parts  248  and  2S2  oontimies  to  read  as 
follows;. 


38342 
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Authority:  5  U.S.C  301.  U.S.C  2202.  DoD 
Directive  S00a35.  FAR  Subpart  1  J. 

2.  Section  246.105  is  added  to  read  as 
follows: 


24S.10S    Contractor  I 

(S-7D)  The  contractor  may  be  required 
to  investigate  reports  of  Product  Quality 
Deficiencies  [see  246.^1 . 

3.  Section  246.371  is  added  to  read  as 
foUows: 

246.371   Product  quaily  datidancy 


The  contracting  officer  may  insert  the 
clause  at  2S2.24&-7002.  Product  Quality 
Deficiency  Investigation,  in  solicitations 
and  contracts  if— 

(a)  The  contract  is  for  supplies  or 
rework  and  repair  of  supplies;  and. 

(b)  the  contract  contains  a  hgher-level 
quality  requirement  (see  246.202-3);  and, 

(c)  The  supplies  being  procured  are 
not  covered  by  a  warranty. 

PART  2S2-CONTRACT  CLAUSES 
SOLICITATION  PROVISIONS 

4.  Section  252.246-7002  is  added  to 
read  as  follows: 

2S2.a46   Product  QuaMydafidancy 


As  prescribed  at  246.371.  insert  the 
followring  clause: 

PniduGt  Quality  Defidency  Investigation 
(XXX IMO) 

(a)  As  used  in  this  clause: 
Product  quality  deficiency  means  a 

defect  or  noncoi^orming  condition.  This 
includes  deficiencies  in  design, 
specification,  material,  manufacttuing. 
and  worionanship. 

Product  quality  deficiency  report 
(PQDR).  means  the  Standard  Form  (SF) 
368  or  message  format  which  is  used  to 
record  and  transmit  product  quality 
deficiency  data. 

(b)  The  contractor  agrees  to: 

(1)  Investigate,  and  determine  the 
cause  of.  product  quality  deficiencies 
found  by  the  Government  in  items 
delivered  under  this  contract 

(2)  Provide  the  results  of  the 
investigation  to  the  Government 

(3)  Make  the  investigation  at  any  time 
until  4  years  after  delivery  of  the  last 
item  under  this  contract 
notwithstanding  previous  Government 
inspection  and  acceptance. 

(4)  Permit  die  Government's  Quality 
Assurance  Representative  to  witness  the 
conduct  of  the  investigation. 

(c)  The  contractor  further  agrees: 

(1)  In  making  the  investigation,  to 
review  PQDRs  provided  by  the 
Government 

(2)  To  review  examples  of  deficient 
items  provided  by  the  Government  if  a 


determination  cannot  be  made  by 
reviewing  die  PQDRs. 

(d)  Within  7  days  of  receipt  of  a 
PQDR,  the  contractor  shall  notify  the 
contracting  officer  whether  the 
investigation  and  determination  can  be 
made  from  a  review  of  the  PQDR.  or 
whether  a  review  of  examples  of 
deficient  items  is  necessary.  Within  30 
days  of  the  receipt  of  the  PQDR  or,  if 
required,  a  deficient  item,  the  contractor 
will  provide  the  contracting  officer  an 
estimate  of  the  date  by  which  the 
investigation  and  determination  will  be 
completed,  and  when  the  results  of  the 
investigation  will  be  available. 

(e)  Tlie  contractor's  report  on  the 
investigation  will  contain  the  following 
information: 

(1)  A  description  of  the  cause  of  the 
deficiency,  if  any. 

(2)  Any  corrective  actions  the 
contractor  has  taken  or  intends  to  take  if 
the  same  item  is  still  being  delivered  to 
the  Government  under  this  or  another 
contract 

(f)  This  clause  does  not  require  the 
contractor  to  retain  any  records  or  data 
beyond  that  otherwise  required  by  this 
contract 

(g)  Contractor  reports  provided  under 
this  clause  may  be  used  to  supplement 
the  contractor's  total  quality  history. 
Failure  to  comply  with  the  requirements 
herein  will  be  noted  in  the  contractor's 
total  quality  history  record  and  may 
influence  the  Government's  assessment 
of  contractor  overall  past  performance. 
(End  of  clause) 

(FR  Doc  90-22037  Filed  9-17-flO;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdHfe  Service 
SOCFRPartir 

Endangered  and  Threatened  WWdme 
and  Plants;  FIndlnga  on  a  Petition  To 
LMthe  Jemez  Mountalne  Salaniander 
ae  Threatened  or  Endangered 

AOCNCv:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 


:  The  U.S.  Fish  and  WUdlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Mants.  The  petition  has  been  found 
to  present  substantial  information 
in(Ucating  that  listing  the  femez 
Mountains  salamander  [Phthodon 
neomexicanus)  as  a  threatened  or 
endangered  species  may  be  warranted. 
A  status  review  was  initiated  on 


December  30, 1982,  and  the  Service 
seeks  information  until  December  13. 

igga 

DATCS:  The  finding  announced  in  this 
notice  was  made  on  July  30. 1990. 
Comments  and  information  should  be 
submitted  by  December  13, 1990,  in 
order  to  be  incorporated  into  the  12- 
month  finding. 

AOORCSSCS:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Field  Office. 
3530  Pan  American  Highway,  NE.,  suite 
D,  Albuquerque.  New  Mexico  87107.  The 
petition,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  nmTHER  INFORMATION  CONTACT: 

John  Peterson,  Field  Supervisor,  at  the 
above  address  (505/883-7877  or  FTS 
474-7877). 

SUFPLEMENTARV  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding  is 
to  be  published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  status  review  of  the 
species.  In  the  case  of  the  Jemez 
Mountains  salamander,  a  status  review 
was  initiated  by  a  Notice  of  Review 
published  December  30. 1982  (47  FR 
58454). 

The  Service  has  received  and  made  a 
go-day  finding  on  the  folloivlng  petition: 

Dr.  James  R  Dixon  submitted  a 
petition  to  the  Service  to  list  the  Jamez 
Mountains  salamander  [Plethodon 
neomexicanus)  as  a  threatened  or 
endangered  species.  The  petition  was 
dated  February  13. 1990,  and  was 
received  by  the  Service  on  February  21, 
1990. 

The  Jemez  Mountains  salamander 
occurs  only  in  the  Jemez  Mountains  of 
northcentral  New  Mexico.  It  is  found 
primarily  within  the  Santa  Fe  National 
Forest.  Required  habitat  for  the 
salamander  includes  densely  wooded, 
shady  canyons  on  north-facing  slopes  at 
elevations  of  about  2190-2800  meters 
(7200-9200  feet).  These  areas  are 
typically  vegetated  with  conifers. 


Author  - 

The  notice  was  preparedby  Gerald  L 
Burton,  Albuquerque  Ecological  Services 
Field  Office,  at  the  above  address,  and 
Sonja  Jahrsdoerfer.  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 

Audwrity 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(ieU.S.Cl531-1543). 

List  of  Subjects  in  50  CFR  Part  17      '- 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Dated:  August  28. 1S80. 
RichaidN.Soiith. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  90-21960  Filed  9-17-90: 6:45  am] 
BUJNa  COOK  4Sie-SS4l    ■ 


;  Comments  and  materials 
concerning  this  proposal  should  be  tent 
to  the  Field  SuperviMW,  U.S.  Rsh  and 
Wildlife  Service,  Ecological  Services 
Field  Office,  3530  Pan  American 
Highway  NE.,  suite  D,  Albuquerque, 
New  Nexico  87107.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment 
during  normal  buiness  hours  at  the 
above  adress. 

FOR  FURTMKR  MFONMATION  COHTACTt 

Jerry  Burton  (see  ADONBMIS)  at  (505) 
883-7877  or  FTS  474-7877. 
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including  white  flr.  Engelmann  spruce.        concerning  the  status  of  the  Jemez 
blue  spruce  and  Douglas  fir,  and  have         Mountains  salamander, 
the  following  characteristics:  Multi- 
storied  stands,  moderately  closed 
canopy,  lai<ge  trees  and  stand  decadence 
as  indicated  by  the  presence  of  standing 
dead  trees  and  falling  logs.  The  total 
range  of  the  species  is  estimated  to  be 
approximately  1,640  square  kilometers 
(630  square  miles).  Within  its  range 
populations  of  the  species  are 
fragmented  by  elevation,  soil  type,  and 
vegetation.  Most  lands  where  die 
salamander  is  found  are  part  of  the 
Santa  Fe  National  Forest.  The 
salamander  is  also  found  on  Los  Alamos 
National  Laboratory.  Santa  Clara 
Pueblo,  Bandelier  National  Monument 
and  private  lands, 

Within  the  Jemez  Mountains  the  ' 
species  is  known  to  occur  at 
approximately  23  locations,  and  it  is 
never  abundant  Between  1986  and  1989, 
130  sites  likely  to  have  salamanders 
were  visited.  Of  these  sites,  only  16 
were  found  to  have  5  or  more 
salamanders.  For  the  last  three  years. 
the  y.S.  Forest  Service  has  funded 
distributional  and  research  studies  on 
the  salamander.  These  studies  have 
been  conducted  by  the  New  Mexico 
Department  of  Game  and  Fish  and  to 
date  have  not  provided  any  indication 
that  the  salamander  population  in  the 
Jemez  Mountains  is  larger  than 
previously  assumed. 

The  petition  stated  that  the  Jemez 
Mountains  salamander  merits  listing 
under  the  Act  for  the  following  reasons: 
Its  current  population  numbers  are  low; 
the  intensity  and  frequency  of  logging 
within  its  range  is  increasing;  and  the 
effects  on  the  salamander  of  the  soil 
disturbance,  erosion,  dessication,  and 
decrease  in  the  number  of  large  downed 
logs  associated  with  logging  are  not 
known.  In  addition  to  these  threats, 
salamander  populations  and  habitat  are 
being  threatened  by  the  proposed 
expansion  of  a  pumice  mine. 

After  a  review  of  the  petition,  and 
information  otherwise  available  to  the 
Service,  the  Service  has  found  that  the 
petition  presented  substantial 
information  that  listing  the  Jemez 
Mountains  salamander  as  a  threatened 
or  endangered  species  may  be 
warranted.  Within  one  year  from  the 
date  the  petition  was  received,  the 
Service  is  required  under  section 
4(b)(3)(B)  of  the  Act  to  make  a  finding  as 
to  whether  die  petitioned  action  is 
warranted. 

The  Service  would  appreciate  any 
additional  date,  information,  or 
comments  from  the  public,  government 
agencies,  the  scientific  communify, 
industry,  or  any  other  interested  parfy 


50CFRPart17 
RIN  101»-AB42 

Endangered  and  Threatened  Wildlife 
and  Planta;  Propoeed  Rule  To  LM  the 
Alamoaa  Springanait  and  the  Socorro 
Springanail  aa  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Alamosa  springsnail  [Tryonia 
alamosae)  and  the  Socorro  springsnaU 
[Pyrgulopsis  neomexicana]  as 
endangered  species,  under  the  authorify 
contained  in  die  Endangered  Species 
Act  of  1973  (Act),  as  amended.  These 
snails  occur  in  thermal  springs  in 
Socorro  Counfy,  central  New  Mexico. 
The  Alamosa  springsnail  is  found  in  a 
single  complex  of  five  thermal  springs, 
and  the  Socorro  springsnail  is  found  in 
only  one  spring.  Because  of  their 
dependence  on  continuous  surface 
flows,  these  species  are  threatened  by 
any  change  in  conditions  that  would 
lessen  the  flow  of  water  from  the 
springs.  Other  potential  threats  include 
the  introduction  of  non-native  competing 
or  predaceous  organisms  into  the 
springs  and  loss  of  organic  film  or  other 
natural  elements  from  their  habitat 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
17, 1990.  Public  hearing  requests  must  be 
received  by  November  2, 1990. 


Background 

Both  Tryonia  alamosae  and 
Pyrgulopsis  neomexicana  are  members 
of  the  family  Hydrobiidae,  which  is 
separated  from  all  but  two  other  New 
Mexico  families  of  gastropods  (snails 
and  allies)  by  the  presence  of  gills 
(rather  than  a  lunglike  breathing  device) 
and  a  lidlike  structure  (operculum)  on 
the  foot  (New  Mexico  Department  of 
Game  and  Fish  (NMDGF)  1965). 

The  Socorro  springsnail  was 
described  originally  bom.  warm  springs 
in  Socorro,  New  Mexico.  The  collector 
and  date  of  the  unique  first  sample  are 
unknown  (Taylor  1983).  The  specimens 
came  bom  the  CM.  Wheatiey  collection 
and  are  likely  to  have  been  collected  in 
the  19th  century  (Taylor  in  litt).  The 
species  was  formally  described  and 
named  Amnicola  neomexicana  by 
Pilsbry  in  1916.  In  1982,  Burch 
reclassified  it  as  Fontelicella 
neomexicana.  Hershler  and  Thompson 
(1987)  assigned  members  of  the  genus 
Fontelicella,  including  F.  neomexicana, 
to  Pyrgulopsis. 

The  Alamosa  springsnail  was 
discovered  in  1979  by  Taylor,  aiul 
placed  in  the  genus  Tryonia.  The  species 
was  described  as  Tryonia  alamosae  in 
1987  (Taylor  1987). 

Pyrgulopsis  neomexicana  has  an 
elongate-ovate  shell  that  is  light  tan  in 
color,  short-spired,  and  up  to  2.5 
millimeters  (mm)  (0.1  inch)  in  length 
(NMDGF  1985).  Females  attain  a  larger 
size  than  males.  The  penis  has  a  long 
glandular  strip  on  the  terminal  lobe,  a 
long  penial  gland,  and  three  shorter 
dorsal  glandular  strips  (Taylor  1987). 
The  body  and  head  are  dark  gray  to 
black.  The  internal  callus  is  reddish 
brown  to  amber,  and  the  operculum  is 
pale.  Tentacles  range  bom  black  or  dark 
gray  at  the  base  to  pale  gray  at  the  tips 
(Taylor  1967). 

Tyronia  alamosae  is  a  relatively  small 
and  broadly  conical  species  with 
females  larger  than  males  by  a  factor  of 
almost  50  percent  (NMDGF  i985,  Taylor 
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(NMDGF  UM5).  Aa  penia  beMS  ■  <ii«l«. 
broadfy  oooicii  glnndaiaf  p^Ua  «■  tfia 
distal  1^  aiiia.  Tha  %o#  vaiiaa  fraai 
opaqoa  Maok  to^yajt.  Tkaihia  shall  ia 
tranalncaar  aad  panaltS'abaaiwIioB  ml 
some  iBtamal  sductHaaa  atfapf  where 
coated  by  algae  or  rendered  apei|ua  bf 
wear.  The  openailiun  is  thin,  ovate,  and 
traaapaceiiL  Tentades  are  lij^tly  dusted 
witt  melanin  ^aj/lor  1987). 

Both  snails  are  totally  aquatic  ^ed 
species  that  tiocBr  in  ak>w-velocHy 
water  near  spring  sources  in  their 
thermal  habitat  (NMDGF 1985).  Batti 
species  occar  4hi  sloaes  and  aaMOg 


neo/iasxieaaa  ia  alasisiad  in  Ibe 
uppanaoat  lifter  of  argank  SHick 
subatrair  Tpmaa  aiummm  ami  P. 
neomadoeaa  ate  harinvoroBS,  and 
bcoirse  on  algae  aad  other  iteiM  in  the 
orgaic  fia  of  their  hahitaL  Pfigahfth 
neomeKMcaaa  is  evipuooa,  and  prabobly 
lays  its  eggs  inapriagaial  soawi. 
Tyronia  oimmemtm  ia  ovDvMpacaas.  and 
cantaina  a  aeriea  of  emibfyoa  mi  vanooa 
stafesof  devetopncnLBBcanae  T. 
akuBotae  lives  in  a  themafly  coaatant 
f  aiiiiMBifnt  BepiodMCtion ia piabafaly 
act  seaaonal  and  popaJatian  aiae  veiy 
liltilj  iiiaaiai  inlstirf f  ntnhh  tfttflTTr 
1985). 

7ymnra«laaHjaaa  ia  endesiic  ta 
central  New  iiawim.  The  species  ia 
known  only  fimaa  a  thetaaiapciag 
complex  in  Soootra  Cavaly.  Ihe  apring 
coBsplex  popsisis  ef  five  JBdindnal 
sprin^aBda  tet  flow  togathec.  The 
Alamnaa  apiiagsaatf  ia  iairiy  ahtmdant 
in  the  springs  from  which  it  is  kuowm 
(NMDGF  IMS),  ^tkou^  dbeie  an  ao 
estimataa  of  popidatioB  sice.  In  the 
laiyeat  thermal  apfiagi  which  is  aboat 
2  xa  swtecs  (6  X 10  £aet)  acaaaa  awl  0L3— 
OA  meters  (1—2  feet)  deep.  TaylartlWT) 
found  T.  aiamaMP  to  be  abondant  in 
miaor  rivideis  oat  af  the  Biain  channel  in 
the  canyoa  where  the  sptiqgB  arise. 
There  was  a  mat  of  watercreM  and 
niaaaeotous  green  algae  orer  water  1 — X 
inches  (2.5—5  cm)  deep.  Qawii^  over 
fine  gravel  and  aaad  enong  aqgular 
rhyolitic  cobbles  aad  boulders.  Soaik 
were  fooad  in  riow  cwrent  on  ^nvel  aa 
well  as  aaaong  vegetatioo.  Asaociated 
moUuaca  mierel^moaeapanra  and 
Physa  aexioaoa.  Ihe  highest 
temperature  of  any  of  the  iaanediate 
sources  was  22'  C 

Several  of  the  other  group  of  smaller 
thenaalapriags  that  cootaia  T. 
alamosae  have  beea  dug  out  and 
impounded  ia  the  past  Taylor  (2987) 
found  that  T.  akuaomte  was  abundant  in 


the  slower  catreitf  af  Ibe  i 
ihylitic  pebbles  i 
organic  film.  Physa  mexicana  was  also 
abundant,  but  usually  in  swifter  current. 
Iba  ott^Mv  af  iha  apri^s  faiaa  a  hnok 
AS— 14  8Wtam(2— 41b^  wide,  ia 
wbichi%j«e«iauaanaie  ooaHnoii,but 
T.  alamotaebrnMatsaacuHMe^ui^im 
absent  as  ane  leaves  the  aouioe  aaea 
and  cumntincraeaes.  The  highest 
measured  temperature  was  28*  C 

The  original  specimen  of  P. 
neomexioaae  reportetfly  caoe  from  one 
of  the  thermal  springs  near  flocom. 
New  Mexico.  The  species  is  now  exttnct 
at  the  type  locaUy.  but  the  date  and 
cause  of  the  extinction  are  uncertain 
(Taytor  1M7).  The  species  has  been 
reported  iron  other-apiings  in  Socorro 
County  (Landye  1981),  ahfaon^  there  is 
some  disagreement  on  whether  or  not 
the  species  occurred  tfiere  (Xsylar  1987). 

Currenty,  P.  mexicana  is  kneara^na 
only  one  spcii^  in  Sooam)  County, 
where  it  was  found  ia  ton.  The 
principal  spring  source  has  been 
impounded,  which  reduced  the  flowing  - 
water  habitat  to  almost  nothing.  One 
tiny  spring  source  remained,  frith  an 
improved  source  pool  less  than  1  m*  in 
area  with  a  temperature  of  ir  C 
Pyrgulopsis  neomexicana  was  abimdant 
on  tootfatshi  tins  pool,  bat  was  not 
found  m  the  (fitches  and  ponds  imgating 
the  aiaa.  CMier  anBascs  found  in  the 
vicinity  were  Pkywa  mexioana,  Lymaaea 
modicella,  and  Pisidium  casertanum.  In 
1981.  the  colony  was  found  to  occiqiy 
not  ony  the  source  but  also  the  outflow 
tributary  about  2.5  meters  (8  feel)  long  to 
an  irrigation  ditch.  No  snails  were  in  the 
irrigation  flow.  Total  population  «f  P. 
/leooiexicano  was  astinnted  at  5,900 
individuals. 

The  Socorro  sptingsnail.  Aen  known 
as  the  Socorro  anatl  {Amracota 
neoatexioand),  was  proposed  as  aa 
endangered  specaes  on  April  28, 1W6  (41 
PR  177tt|.  The  basis  for  Ae  proposal 
was  a  report  by  Landye  (1973),  that 
listed  Ae  species  as  presunnMy  extinct 
because  of  capping  of  springs  to  supply 
the  city  of  Socorro,  New  Mexioo,  «4^ 
water.  The  proposal  was  witfwbawn  on 
December  10, 1979  (44  FR  7B7W),  under 
a  provision  of  the  1978  amendments  to 
the  Endaageved  Species  Act  of  1973, 
which  required  anthdrawal  of  all 
pending  proposals  if  they  were  not 
finabzed  withm  two  years  of  the 
prepoaaL 

In  the  lyfey  22, 1904,  Review  of 
Invertebrate  Wihflife  for  listing  as 
Endangered  or  Hveatened  Species  (49 
FR  21804),  both  the  Sooono  Springsnail 
[FoateUoeJJa  (^  AiBnicoJa) 
neomexioaoa]  and  the  Alamosa 
springsnail  iTryonia  tp.)  woe  induded 


as^ 
cc 

currMdyhaa^ 
hand  teanppoct  te  J 

of  prapnaiag  te  hat  aa 
larl<ventened.b4be 
lanaary^  1080.  AniBMd  fbitice  flf 
Review  (04fR  Si4).  belh  the  SoooRn 
spiingsnsfljf^ijH'jiaiBJjaumasiuaw. 
then  called  FaiitBfapZfo'aBUBieiinnnn) 
and  Alaraoaa  apria0BnaA  {Trmmia 
aktmnatm)  were  irtaineri  inCategosf  1. 

A  petiten  iron  the  New  Mexioo 
Depattmsnt  of  Geiae  aad  Pishvms 
received  by  the  Scnrice  <»  Novmber  22, 
tBOK.  It  requested  that  11  taxa  of  New 
Mexico  awfluaca  be  added  to  tfie  list  of 
Eudangetod  and  Threatened  wadiife. 
including  T.  alamosae  mad  P. 
neomeadooaa.  Ibe  Sanrice  marie  a  90- 
day  findii^  that  the  petitiea  presented 
substanHnl  infannatHn  that  iUt 
flequeated  acfion  may  be  warranted,  nui 
annonnoed  the  finhng  ia  the  rsdsrsi 
RegMer  OS  An^st  ao,  1908  (SI  PR 
29671).  The  124i8nAi  fhafiag  Csr  this 
petitioa  waa  pubbsbed  on )%  ^  1987 
(52  FR  24405),  nd  ateftad  that  the  action 
reqaested  by  the  pebtiooer  aras 
warranted,  iwt  preohided  by  woth  on 
other  spectes  having  Wgher  priarity  for 
list^  Ob  Ctetober  4, 1008  (S3  PR  80880), 
and  April  25, 1080  (55  FR  17475),  a 
Notice  gf  Findings  on  petitions  ivas 
published.  The  required  one-year  findaig 
on  the  action  to  list  T.  akaaoaae  aad  P. 

ntvim^rinamn  tmaHanmd  tn  be 

wanantad,  but  predaded  by  woriL  on 
spedea  with  fai^iar  priofity  far  bstoig. 
Ibe  propoanl  oonatitates  the  final  aae- 
year  finding  for  these  apeoeL 

Summary  of  Factors  Affeding  ttm 
Species 

Seelkn  4(aHl)  of  die  Endengered 
Species  Act  (10  UJ&.C.  1S31  etaeq,]aad 
regul^ons  |S0  CFR  psrt  424) 
pnnaliaiad  to  impleaent  the  bstbig 
provisions  af  the  Act  aet  bntii  the 
procedures  for  adding  apedes  to  the 
Federal  lists.  A  species  swy  be 
detennined  to  be  an  endan^eted  or 
threatened  ^Mdas  due  to  one  or  sane  <rf 
the  five  factors  described  in  aectian 
4(a)(1).  Ibeee  Caetan  and  dieir 
an>bcation  to  the  Socnn  apringuail 
[PyrgulopstB  naoaexieaaa)  and 
AlasMiaa  apringanail  (  Ttfrnma 
alamomm)  are  as  follows: 

A.  The prcacnt arihreateaed 
destmcttoa.  modtfieotiaa,  or  emrtaihnent 
of  its  habitat  at  raoge.  The  Bnrited  range 
of  these  species  makes  them  exliunely 
vulnenble  to  loss  oralteratten  of  thdr 
specialized  lubitnt  Pyrguioptis 
neomexicana  ia  tinnted  to  a  aingte  pool 
less  than  1  m*  in  area,  and  an  outflow 
ditch  about  2.5  soeters  (8  feet)  long. 


Tryonia  alamosae  is  found  in  several 
springs,  the  largest  of  which  is  2X3 
meters  (6x10  feet)  across  and  0.3-0.6 
meters  (1-2  feet)  deep.  The  speciese  also 
is  found  in  four  smaller  springs  and  an 
outflow  that  is  0.6-1.0  meters  (2-4  feet) 
wide.  Any  conditions  that  would  lessen 
the  flow  of  water  fit>m  the  springs  would 
threaten  the  species,  which  are 
dependent  iq;>on  continuous  surface 
flows. 

Under  the  present  system  of  use  in  the 
spring  comidex  that  contains  T. 
alamosae,  water  is  allowed  to  flow  fit)m 
the  springs  through  a  canyon  and  then 
diverted  for  irrigation  use.  The  snail 
populations  are  secure  under  this 
system  of  use.  However,  should  changes 
occur  to  this  system,  and  as  a  result  the 

■  flow  fiom  the  springs  diminish,  or  be 
stopped,  the  snails  would  suffer.  These 
springs  are  the  water  supply  for 
agriculture  and  villages  downstream 
near  Monticello,  New  Mexico.  Possible 
future  development  of  the  springs  to 
maximize  water  supply  is  a  potential 
threat 

The  springs  that  contain  P. 
.  neomexicana  have  been  impounded, 
eliminating  the  critical  flowing-water 
habitat  of  the  prindpal  sources.  One 
fiee-running  spring  remains,  with  an 
imporved  soiu'ce  pool  less  than  one 
meter  in  diameter  and  an  outflow 
stream  less  than  2.5  meters  (8  feet]  long 
that  indudes  the  only  known  population 
of  this  spedes.  with  about  5.000 
individuals  (Taylor  1983).  Loss  of  flow 
caused  by  pumping,  and  pollution  of  the 
*  spring  are  additional  threats  to  this 
habitat 

B.  OverutUization  for  commercial, 
recreational  scientific,  or  educational 
purposes.  The  springs  in  which  T. 
alamosae  occurs  are  used  by  people  for 
bathing.  Channel  modifications  to  make 
pools  have  destroyed  snail  habitat  and 

■  caused  erosion. 

Because  of  their  rarity.  T.  alamosae 
and  P.  neomexicana  are  of  interest  to 
biologists  and  collectors.  Therefore, 
collection  of  the  animals  is  a  minor  but 
present  threat 

C  Disease  orpredation.  Cattle 
grazing  and  roilhig  of  the  water  by  cattle 
may  have  a  negative  impact  on  P. 
neomexicana.  Grazing  of  the  area  in 
which  T.  alamosae  occurs  does  not 
appear  to  harm  the  habitat  of  the  snail. 

The  introduction  of  non-native 
competing  or  predaceous  organisms 
(including  fishes)  into  the  springs  is  a 
potential  threat  to  T.  alamosae. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Both  T. 
alamosae  and  P.  neomexicana  are 
protected  by  State  law.  Under  State  law, 
there  are  prohibitions  against 
destruction  of  the  snails  and  excessive 


collecting,  but  the  ability  to  proted 
habitat  is  limited.  Listing  these  spedes 
under  the  Act  would  provide  additional 
protection  and  encourage  active 
management  through  the  "AvaUable 
Conservation  Measures"  discussed 
below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Vandalism  to  the  springs,  both 
intentional  and  inadvertent  is  a  threat 
to  these  two  spedes.  Loss  of  the  organic 
film  or  other  natural  elements  in  the 
springs  that  support  T.  alamosae  and  P. 
neomexicana  would  have  detrimental 
effects  on  both  species.  Both  species  are 
restricted  to  such  small  habitats  that 
they  are  extremely  vulnerable  to 
extinction  from  any  of  the  factors 
discussed  above. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  diis 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Pyrgulopsis 
neomexicana  and  Tryonia  alamosae  as 
endangered  without  critical  habitat 
Threatened  status  would  not  be 
appropriate  for  these  species  because 
they  both  are  extremely  restrided  in 
distribution  and  are  vulnerable  to  the 
threats  described  above.  The  present 
situation  of  both  species  is  precarious. 
Even  minor  improvement  of  one  tiny 
spring  could  wipe  out  one  of  the  species 
entirely.  Critical  habitat  is  not  being 
proposed  for  the  reasons  discussed 
below. 

Critical  Habitet 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  spedes.  Survival  of  the 
Socorro  springsnail  and  the  Alamosa 
springsnail  is  completely  dependent 
upon  the  protection  of  the  springs  and 
the  outflows  that  the  species  now 
occupy.  Vandalism  to  the  springs  could 
extiipate  the  species.  Collection  for 
scientific  purposes  is  a  potential  threat 
to  these  species.  Publication  of  critical 
habitat  descriptions  and  maps  would 
increase  the  vulnerability  of  both 
species  to  collection  and  vandalism 
without  significantiy  increasing 
protection.  No  benefit  fi-om  critical 
habitat  designation  has  been  identified 
that  outwei^s  the  threat  of  vandaUsm 
and  collection.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  location  and  importance  of 
protecting  these  spedes'  habitats.  The 


landowners  have  no  objections  to  the 
proposed  Usting  of  these  spedes. 
Protection  of  these  spedes'  habitats  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
jeopardy  standard.  Therefore,  it  would 
not  now  be  prudent  to  determine  critical 
habitet  for  P.  neomexicana  and  T. 
alamosae. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection;  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  Stete, 
and  private  agendes,  groups,  and 
individuals.  "The  Endangered  Spedes 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  spedes  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  Service  has  not 
identified  any  ongoing  or  proposed 
projects  with  Federal  involvement  that 
could  affect  these  species. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(indudes  harass,  harm,  pursue,  hunt 
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transport  crjUp^niraHEk  wikliCeilhat 
has  been  taken  illegally.  CertaiB 
exceptions -apply  to  agents  of  the 
Service  and  State  conservation 


Permits  tuf  beiaamd  te£Hiy«iit 
otherwise  pwAiliUnri  activities  iBwlviqg 
endangesadnriUlife  species  midw 
certaiaciro—stsTffS  Regsiations 
govamwanuts  ore  at  fiOCFR  17^ 
and  27.22.  Siidi  pemits  ace  availabfe  {or 
ffMn^fif  pfaipnsns  tn  mhtiirr  *'^ 

propSgaliftB  erifW^"'''  "^  *^  *p«niaa. 

and/or  for  iaridental  take  in  conaectaon 
with  edtennse  law&d  ac^vities. 

Public  ^^"— ****^  "^'i^t™ 

The  Service  intf>»«^»  that  ai^  final 
action  resulting  from  Ais  proposal  wiD 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  ageadea.  fhe 
scientific  community,  industry,  or  anjr 
other  interested  party  concerning  this 
proposed  rule  are  hereby  soficited. 
Commeats  partictrfaxly  are  sought 
couueniiugt 

(1)  Biol^caL  commerdd  trade,  or 
other  relevant  data  concermqg  any 
threat  {or  lade  tliereof)  to  tiiese  species; 

m  Tiie  focation  of  any  audiflonn 
popvaBOBS  Oi  uiese  spetses  ono  uie 
reasons  wny  any  hniMsft  viouM  or 
shovd  BcA  De  Qetefmnen  to  be  cnncal 
habitat  as  provided  by  seefioB  4  of  tfie 
Act; 

(3)  Adifitienri  liifonnafion  conceraiBg 
the  raags.  ^fisiiiMffioii,  ana  popatenon 
size  of  Aese  spetias;  end 

HI  Ooneat  ar  pUnawd  acfivitica  te  <he 
subject  area  and  twir  possible  ia^MCts 
oa 


FimifNanigBlian'af  the  segalatiaB 
HE  rtwaa  ipiii  h  ■  i»M1  Iriii  1nli 

additional  fafanBatirw  sseeisfld^^ie 
Service,  aaid-saeb  ii—iniiraiinaiwsy 
lead  l»a  fiafdregalaliaa  toft  diffefs 
from  this  proposal. 

llie  BBdaafeBsd  Species  Act  pnwides 
for  a  puUic  bearing  witUs  fmpwd.  if 
requested.  Baqaeals  aastte.sBcaiued 

af  Ibe  fsopoaaL  Sacbeequests  oast  be 
made  In  wiitiae  and  addbesswl  1o  the 
PiebJgapti  ■isoi  ■  Hcaiogicai  Services 
FisU  Office,  AlboquaHine.  New  Ucsdoo 
(seeADORESSESI. 

National  Eavlmunenld  Policy  Ad 

The  Fiab  and  Wildble  Service  has 
determined  that  an  EnvirraaTntal 
AsseasBent,  as  dafiiw^  nnder  tbe 
authority  of  ^K  Natioaal  i 
Mky  Act  of  1M9,  need  aot  be  ^  ^^ 
ia  oonnection  eriifa  tegalalioBS  odcplad 
pufsoartt  laaeolBaa4iM  <rf  (be 
Endangered  flpedes  Act  of  197S,  as 
amendBd.  A  notioe  outfining  ibe 
Service's  feaeons  for  this  deleniniatioo 
was  pdbfisbed  ia  the  Fadocal  Re^Star  CO 
October  S,  1083  (48  FR  48M4). 

RefiBrances  Qted 

HenUa.  R.  aad  FSL  11nB|Man.  tOV.  Nodb 
AMcricM  Hjrdrabiittee  fCoetrapoda: 
Riataaoea):  Radescriptioa^ad^ttwMtir 
relatiaiiah^  of  Tryotua  Stimpnoa  1866 
and  PK^yufeps/s  Call  and  radwy.  1B8&  The 
Nautdua  Knri):  2S-32. 

Laiuljre.  ].].  1073.  Statn  of  the  inland  aquatic 
and  seii^  aqaatic  neHmke  offte  Aaieacaa 
southwest.  U.S.  Department  of  Interior, 
Bureau  of  Sport  Fisheries  and  Wildlife 
(now  U.S.  Fish  and  Wildlife  Service). 
Waskinfllan.  W 

Landy«.U.18U.CuReat  status  ef    - 
aodaiiffned.  thieatsBed.  and/or  rare 
mallii»v»  of  MewMexica  and  Arizona.  U.S. 
Fidi  and  Wildltfe  Service,  Albuquerque, 
NM. 

New  Meicice  DepartiaeHt  ef  G«iie  and  FIA. 

New  Masks.  Sadta  ffs.  MM. 


Pil*9.UA.t««.iiawd 

frosJiewMiait 

2ftia-«tt. 
T«|iabiMir.lMLFj 

NewMeiaie*  and  vieiBity.  i 

■assBu  aX  Miaaa  aari  »<inrrril 

teana.  NM.  Bdfetfa  IM. 
Ti«iar,  D.W.  tttt.  Aeport  ta-the  Halaaf fffow  . 

Mexico  aa  a  ataaa  iMwstifatiaa  «f 

moitaaia.ia  New  MeKioa.  Maw  Mexiaa 

Department  of  Game  and  Fish.  Santa  J^ 

NM. 

Author 

Titt  lalmaffy  aathnr  nf  thin  pmpnard 
rule  is  Soiqa  Iitesdasrfer.  US.  Fish  and 
WUdlife  Seivbx,  PX).  Box  1368. 
Aftuqoefqae.  New  Menca  87108  (885/ 
788-8972  or  FTS  474-387^ 

list^f  SabM*^  B*  Cnt  Pail  17 

Endangered  and  threatened  spades, 
Exports,importa.  Reportiag  and  record- 
keeping requirements,  and 
Transportalion. 

Proposed  Regulation  Pronnilgatioa 

PART1F-<AIIEII0ED] 

Acoorda^y.  it  is  benby  paopcaed  to 

amend  part  17.  sabchapler  fi«f  diapter 
I,  tide  se  of  Ike  Code  of  FedeaBl 
RegulatioBS,  as  eet  forlb  baianR 

1.  Tlie  anthority  citation  for  part  17 
contifnies  to  reed  as  follows: 

ftiiHilMllj  IfrUL&C  UM-14V;  IBlLSil 
lSKl-1543: 16  use  4281-4245;  Pub.  L.  99- 
62S,  100  Stat  3Saoc  unleaa  oterwiae  Dotad. 

2.  It  is  proposed  to  amend  i  17.11^ 
by  adding  Ibe  ioBowng,  in  alfSnbetieal 
order  inider '"Snafls,"  to  Ae  list  of 
Endangered  and  Threatened  WfldEfe: 


117.11 


w* 


Speciss 


Ooaveon  nsnie 


SdtKMc  nsflie 


Oittciri        SpecM 


..U.SA4NI«. 


NA 

NA 


E 
E 


NA 


NA 


DatadbAiyist  83.1899. 
RkfasidK.  Sadlht 

Acting  DueDtOf.IialKmd  WHtUfaServiae. 
PR  Dbc.4»-2W>0  Filed  9-17-98:  «4SaBi) 


DEMmMENX  OF  COIMEflCE 

■vmonai  u^aanic  ano  AuiiuapDanc 
Admintotratloii 

50  CFR  Parts  B11, 672,  and  «75 
[Docket  Na  988838-8884 


RIN0e48-AO18 


Foraign  Fishing;  Groundflah  of  tlM  Quif 
of  Alaaka,  Groundflah  Fiahary  of  ttM 
Bering  Saa  and  Alantian  islands  Aroa 

aqcnct:  National  Maine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Propoaed  rule;  request  for 
comments. 

SUIMUIIV:  NQAA  proposese  rule  tiwt 
would  iraplemont  Amrndrmt  16  to  tbe 
Fishery  KianagesMnt  Plan  pidP)  for  the 
Groondfi^  PUiery  of  the  Bering  Sea 
and  Aieutian  Islands  Area  (BSAI)  and 
Amendment  21  to  tbe  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA). 
These  regulations  are  propoaed  to 
address  tbe  following  management 
proUems  in  both  the  fiSAI  and  GOA-  (1) 
Prohibited-spedes  bycatdi 
management.  (2)  procedures  fior 
specifying  total  allowtAile  catch  (TACs). 
and  (3)  gear  restrictions.  Regulations 
specific  to  the  GOA  are  pn^oaed  to 
address  roanagsment  of  demersal  shelf 
roddfish.  In  addition,  definitions  of 
oveefishiag  are  amended  for  both  mPs 
and  dlscuMcd  in  the  supplementaiy 
information  of  this  pn^iosed  rulemaking. 
It  is  net  inlended  that  tiiese  definitions 
be  codified,  therefore  they  do  not  appear 
in  the  regulatory  text  These  actions  are 
necessary  to  promote  management  and 
conservation  af  groondfisb  and  odier 
fish  resources.  They  are  intended  to 
further  the  goals  and  objectives 
contained  in  both  FMPs  tiiat  govern 
these  fisheries. 

IIATE8:  Comments  are  invited  on  or 
b^ore  Odober  27. 1990. 


I  QoBsmettts  may  be  sent  to 
Steven  Pennoyer,  IKrector.  Alaslm 
Region.  National  Mainie  Fi^wies 
Service.  P.aSex  ZM68.  {uteaa.  AK 
99802.  IndividunI  eopiea  of  dw  proposed 
Amendments  IB  and  21  and  tbe 
environmental  aiassiment/iagidatoiy 
impad  review/inttial  jsgalatcny 
flexibility  ana^^A/RIR/]RFA)inay 
be  obtained  bom  die  Noiitb  Pacffic 
Fisbeiy  ManagBawnt  Ceondl  PX3.  Bnx 
103138.  AndMaoBB.  AK  SBSia 


roni 

Susan  f .  Salstaon  «r  RonaM  J.  Beig 

(Fishery  Maaagement  BMogtats,  NMFS), 

887-688-7288. 

ARV 


Background 

The  domestic  and  foreign  gronndfoh 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  BSAI  areas 
are  managed  by  the  Secretary  according 
to  FMPs  prepaied  by  the  North  Pacific 
Fishery  Management  Council  (Coundl) 
under  the  autiiority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Ad  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  finery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  are 
implemented  at  50  CFR  part  620. 

The  Council  annually  solicits 
management  proposals  from  the  public 
and  state  and  Federal  agencies;  The 
Council  set  a  dea^ine  of  October  1, 
1989,  for  receiving  proposals  for 
inclmion  in  Amendments  16  and  21.  At 
its  January  16-20, 1990  meeting,  the 
Council  reviewed  proposals  that  were 
received.  It  selected  for  further 
consideration  measures  that  wodd 
amend  either  or  both  FMPs.  The 
Coondl's  GOA  dn  BSAI  Plan  Teams 
prepared  draft  EA/RIR/IRFAs  to 
discuss  and  analyze  the  need  for  tbe 
proposals  relating  to  each  FMP  under 
guidance  of  the  National  Environmental 
Policy  Act  of  1969,  Executive  Order 
12291,  and  NOAA  p(rficy.  Tbe  Council 
reviewed  these  documents  at  its  meeting 
on  April  24-27, 1990,  and  decided  to 
send  the  analyses  to  the  interested 
pubbc  fan'  review.  These  documents  are 
dated  M^  IS.  1990. 

At  its  June  25-30. 1990  meeting,  the 
Cevncil  considered  the  testimony  and 
reeoramendations  of  its  Advisory  Panel 
(AP),  Scientific  and  Statistical 
Committee  (SSC),  Man  Teams,  fitting 
indastry  r^resentatives,  and  the 
generri  pabfic  on  each  amendment 
paoposal  and  tbe  EA/RIR/IRFA 
documents.  H  ten  adopted  die 
following  Bieasises  for  indusion  into 
Amendnents  18  and  21  fior  review  by 
the  Secretary  under  sectioa  8Mfb)  of  die 
Magnuson  Act: 

(1)  Implement  management  memures 
to  rednce  prolnbited  species  bycitfcbes 
in  d»  BSAI  and  in  tbe  GOA. 

(2)  Bstabbdi  proaedurcs  lor  intarini 
TACepedfications  in  bodi  die  BSAI  and 
GOA. 

(3)  Chnags  fishing  gear  fastiidians  in 
both  dte  BSAI  and  GOA. 


<4)  Aodwriac  «he  Slate  ef  Alasfaeto 
manage  dsmaisalabelf  wcbH^wHh 
Coancfl  aweraiglit  in  dieCaatem 
Regulatory  Area,  and 

(5)  Define  uveiusuiiig  of  giueiidfMi 
stodcs  fai  both  the  BSAI  and  GOA. 

A  description  of,  and  tbe  reasons  foe 
each  measure  follow: 


(1)  Implement  Management  Mfaesures  fo 
Reduoa  PrehMtedSpecies  Byeatches  in 
the  Gulf  of  Alaska  and  in  the  Bering  Sea 
aad  Ahutiea  hkmda  Area 

The  use  of  trawl,  hook-and-line,  and 
pot  gear  in  the  groundfish  fisheries  are 
to  varying  degrees  nen-eelective 
harvestiag  tedmiqaes  in  that  incidental 
(bycatch)  species,  including  crabs  and 
halibut  are  taken  in  adcbtioB  to  target 
groundfish  species.  A  conflid  occurs 
when  the  bycatch  in  one  fishery 
measurably  or  potentially  impacts  the 
level  of  resource  available  to  another 
fishery.  Bycatch  management  is  an 
attempt  to  b^noc  die  eOeds  ci  vonous 
fisheries  on  each  other.  It  is  a 
particularly  cententioas  aHoeatioB  issue 
because  groundfish  fishermen  vahte  the 
use  of  crabs  or  halibut  very  ififferently 
then  do  crab  and  halibut  fishermen.  "Hie 
incidental  catch  of  red  king  crabs,  C. 
bairdi  Tanner  crabs,  and  Pacific  halibat 
in  trawl  fisheries  targeting  groundifsb 
has  been  of  particalar  concern  and  is 
addressed  under  Amendments  16  and 
21. 

With  &e  exception  of  tbe  prohftiidon 
on  the  retention  of  crriis  and  halftrnt 
taken  as  bycatch  in  the  ^voadfiab 
fisheries,  the  aanagemeat  ateasares  that 
control  the  bycatch  of  crabs  and  halibut 
in  the  domestic  and  ioint  ventere 
groundfish  fisheries  in  the  BSAI  were 
implemented  as  the  result  of 
Amendment  12a  (54  FR  32642,  Angost  9. 
1989).  These  management  measures 
expire  at  tbe  end  of  1990.  In  the  Gdf  of 
Alaaka.  halibat  prohibited-spedes  catch 
(PSC)  bnuto  for  trawl  and  fixed  gear  are 
established  on  an  annaal  basis.  Otiaa 
measures,  to  control  die  bycstch  of 
halibat  under  emergency  interim 
rulemakiag,  wiH  esqiire  doting  1890. 

The  prdiibitton  on  retentiea  af 
prohibitad  qiedes  or  tbe  estabbriiment 
of  PSC  limits  eHminates  the  incentive 
that  the  groundfi^  fleets  might 
otherwise  have  to  target  on  crabs  and 
halibut,  but  das  prohftrition  dees  not 
provide  a  sabstaintial  incentive  lor  fhem 
to  avoid  or  control  bycetdi.  Therefore, 
at  its  Jonoary  1990  meeting,  the  Gemteil 
insti«cted  the  Plan  Teem  to  develop  a 
bycatch  wwtagement  amendment 
padcage  evaluating  other  altemetivas 
for  prebibited-spedes  bycotdi 
management. 
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Based  on  the  analyses  presented  in 
the  EA/RK/IRFA  prepared  for 
Amendments  16  and  21.  the  Council,  at 
its  June  1990  meeting,  adopted  the 
following  bycatch  management 
measures  to  control  the  bycatch  of  crabs 
and  halibut  in  the  BSAI  trawl  fisheries 
and  in  the  GOA  trawl  and  hook-and-line 
and  pot  gear  (fixed  gear)  fisheries  for 
groundfish. 

Proposed  bycatch  measures  specific 
to  the  BSAI: 

(1)  Extend  Amendment  12a  bycatch  zones. 
PSC  limits,  and  asaodated  closures  l>eyond 
December  31, 1990;  and 

(2)  Provide  authority  to  establish,  by 
regulatory  amendment  fishery  categories 
that  have  separate  apportionments  of  PSC 
limits. 

-  Proposed  bycatch  management 
measures  common  to  the  GOA  and 
BSAI: 

(1)  Provide  authority  to  allocate  fishery  or 
gear  apportionments  of  PSC  limits  on  a 
seastmal  basis,  and 

(2)  Establish  a  program  that  provides 
incentives  to  individual  vessels  to  avoid 
fishing  practices  that  result  in  excessive 
bycatch  rates  of  cralM  and  halibut  and  to 
maintain  bycatch  rates  within  acceptable 
performance  standards. 

Proposed  bycatch  measures  specific 
to  the  GOA: 

Provide  authority  to  annually  establish  a 
halibut  PSC  limit  for  grotmdfi^  pot  gear. 

At  its  April  1990  meeting,  the  Council 
instructed  its  Plan  Team  to  prepare  a 
second' prohibited-species  bycatch 
amendment  package.  Amendment  16a, 
on  which  the  Council  would  take  final 
action  during  its  September  meeting. 
This  action  was  taken  because  there 
was  insufficient  time  to  consider 
additional  bycatch  management 
measures  under  Amendment  16.  The 
preferred  alternative  from  Amendment 
16a  could  be  in  place  by  the  second 
quarter  of  the  1991  fishing  year.  With 
respect  to  crabs  and  halibut  bycatch 
measiues.  Amendment  16a  includes 
alternatives  that  would:  (1)  Provide  the 
Regional  Director  the  in-season 
audiority  to  temporarily  close  areas  that 
exhibit  high  bycatch  rates  of  crabs  or 
halibut.  (2)  permit  the  Regional  Director 
to  set  a  limit  on  the  amount  of  the 
pollock  TACs  that  can  be  taken  in  other 
than  the  mid-water  pollock  fisheries, 
and  (3)  set  PSC  limits  for  BSAI  red  Idng 
crab.  C  bairdi  Tanner  crab,  and  halibut 
at  50%.  100%.  or  150%  of  the  levels 
established  under  Amendment  12a. 

Finally,  the  Council  instructed  its  Ad 
Hoc  Bycatch  Committee  and  the  Plan 
Team  to  develop  more  effective  and 
comprehensive  solutions  to  the  bycatch 
problem.  This  work  began  after  the  June 
1990  Council  meeting.  The  approaches  to 


be  considered  include  incentives  for 
individual  vessels  and  vessel  pools  and 
other  fundamental  changes  to  the 
existing  management  measures  to 
control  bycatdL  The  preferred 
alternative  among  such  solutions  could 
possibly  be  in  place  for  the  beginning  of 
the  1992  fishing  year. 

BSAI  PSC  Limits,  Bycatch  Zones,  and 
Closures 

In  the  BSAI.  the  PSC  limits  and 
bycatch  zones  established  for  Pacific 
halibut.  C.  bairdi  Tanner  crabs,  and  red 
king  crabs  under  Amendment  12a  wiU 
expire  December  31, 1990  (54  FR  32642). 
Regulations  implementing  Amendment 
16  would  extend  and  modify  bycatch 
management  provisions  set  forth  under 
Amendment  12a  beyond  1990.  although 
PSC  limits  would  be  reviewed  each  year 
to  determine  whether  changes  in 
prohibited-species  stock  abundance  or 
other  factors  justify  consideration  of 
alternative  PSC  limits.  Specific  PSC 
limits  and  associated  bycatch  zone 
closures  for  C.  bairdi  Tanner  crab,  red 
king  crab,  and  Pacific  halibut  that  were 
established  for  trawl  fisheries  under 
Amendment  12a  and  that  would  be 
retained  as  part  of  Amendment  16  are  as 
follows: 

C.  baJrdi: 

LOOaooo  cralM  in  Zone  1  for  Zone  1  closure 
Tanner  crab: 

3.000000  crabt  in  Zone  2  for  Zone  2  cloture 


Red  king  crab:  200,000  crabs  in  Zone  1  for 
Zone  1  closure 

Halilrat 
4.400  mt  catch  in  BSAI  for  Zones  1  and  2H 

cloture 
5J33  mt  catch  in  BSAI  for  BSAI  closure 


Also  established  under  Amendment 
12a  were  the  Crab  and  Halibut 
Protection  Zone  (that  area  south  of  58*  N 
and  north  of  the  Alaska  peninsula  from 
160*  to  162*  W..  and  west  to  163*  bom 
March  15  to  June  15).  and  the 
association  exemption  for  domestic 
trawling  for  Pacific  cod  shoreward  of 
the  line  approximating  the  25-fathom 
depth  contour.  These  measures,  as  well 
as  existing  requirements  for  approved 
data  gathering  progranu  and  a  12.000 
PSC  limit  for  red  kLig  crabs  in  this  cod 
fishery  would  also  continue  under 
Amendment  16a. 

When  PSC  limits  established  under 
Amendment  12a  were  recommended 
and  approved  to  limit  bycatch  of  crabs 
and  halibut  in  the  1990  fisheries,  the 
Secretary  assiuned  that  the  groundfish 
fleets  would  reduce  their  bycatch  rates 
sufficiently  to  fuUy  harvest  the 
groundfish  TACs.  Fishing  results  since 


Janaury  1990  indicate  that  this  did  not 
occur. 

To  date,  the  1990  closures  for 
domestic  annual  processing  (DAP)  and 
joint  venttire  processing  (fVP)  have  been 
as  follows: 

(1)  JVP  flatfish— Zone  1  on  January  25  due  to 

red  king  crab  bycatch: 

(2)  JVP  flatfish— Zones  1  and  2H  on  February 

27  due  to  halibut  bycatch: 

(3)  JVP  fUtfish-«ll  of  BSAI  on  March  5  due 

to  halibut  bycatch; 

(4)  DAP  flatfish— Zones  1  and  2H  on  March 

14  due  to  halibut  bycatch; 

(5)  DAP  flatfish— all  of  BSAI  on  March  19  due 

to  halibut  bycatch; 

(6)  DAP  Pacific  cod  and  pollock  bottom 

trawl — Zones  1  and  2H  on  May  30; 

(7)  DAP  Pacific  cod  and  pollock  bottom 

trawl— all  of  BSAI  on  June  30; 

(8)  JVP  flatfish— reopened  June  25-July  1 

supported  by  remaining  22  mt  of  halibut 
PSC. 

Despite  the  bottom  trawl  closures 
during  1990,  NMFS  anticipates  that 
groundfish  harvests  in  the  BSAI  will 
approach  90  percent  of  the  combined 
total  allowable  groundfish  catch.  All  of 
the  remaining  pollock  TAG  amounts 
could  be  harvested  with  pelagic  trawl 
gear.  Fishing  efi^ort  using  hook-and-line 
and  pot  gear  for  Pacific  cod  is  expected 
to  take  a  significant  portion  of  the 
remaining  TAG  for  this  species.  The 
potential  impact  that  existing  bycatch 
management  measures  have  on 
individual  pollock  and  Pacific  cod 
bottom-trawl  operations  and  the 
associated  market  implications  are 
difficult  to  estimate. 

Furthermore,  it  is  not  known  to  what 
extent  the  closure  of  the  BSAI  to  the 
Padfic  cod  bottom-trawl  fishery  will 
benefit  hook-and-line  and  pot-gear 
fisheries  for  this  species  or  to  what 
extent  trawl  gear  will  be  modified  to 
allow  for  its  continued  use  in  the  Pacific 
cod  fishery  under  existing  regulations. 

Fishery  Apportionments  of  PSC  Limits  in 
the  BSAI 

Prohibited-species  catch  limits  would 
be  apportioned  into  prohibited-species 
bycatch  allowances  that  would  be 
assigned  to  DAP  and  JVP  trawl  fisheries. 
The  niunber  and  definition  of  fisheries 
eligible  for  separate  prohibited-species 
bycatch  allowances  would  be  subject  to 
review  and  revision  by  the  Secretary  of 
Commerce,  after  consultation  with  die 
Council,  throu^  the  regulatory 
amendment  process.  Proposed 
regulations  to  implement  Amendment  16 
would  authorize  the  apportionment  of 
PSC  limits  to  the  five  fishery  categories 
defined  below  (fishery  definitions  are 
based  on  round-weight  equivalents  of 
fish  or  fish  products  on  board  a  vessel): 


(1)  "DAP  tarkei  fiiheiy"  laeans  DAP 
fisUag  with  tiBMil  fBttr  Ihatiesidta  in 
retained  -aniQ— li  Zt  Graaeland  tiirbot 
and  amwtBoth  flauadar.  is  the 
aggmgatf.  Aatow.at'pesQBnlTJftorecrf 
the  total  amowM  af  «^er^cHui^ah«r 
groundfi  A  ptodncte  letainBd  during  m 
weekly  xoportiag  period. 

ffi]  "DAP  toek  sole  fiahery"  neans 
DAP  fishing  with  trawl  gear  that  fa) 
results  in  tetaiaed  amouats  of  rock  sole 
that  are  20  pescent  or  more  of  the  total 
amount  of  other  groundfish  or 
groundfish  products  retained  during  a 
weekly  reporting  period  and  (b)  does  not 
qudify  88  a  "DAP  turbet  fishery". 

(3)  13AP  flatfish  fiahery"  means  DAP 
fi^ihig  with  tranvl  gear  that  (a)  results  fai 
retained  amounts  of  yellowfin  sole  and 
"aAmt  flatfish."  in  the  aggregate,  that 
are  20  percent  or  more  of  the  total 
amotmt  of  other  groundfish  or 
groundfish  products  retained  during  a 
weekfy  reporting  period,  and  (b)  does 
not  qua^  as  a  "DAP  turbor  or  "DAP 
rock  sole"  fishery. 

(4)  "DAP  other  fishery"  means  DAP 
fishhig  with  trawl  gear  that  results  in 
retained  amounts  of  any  other 
combination  of  groundfish  species 
during  a  weekly  lepuiting  period  diat 
woold  not  qnafify  as  a  "DAP  turbot", 
"DAP  rock  sole,*'  or  "DAP  flatfish" 
fishery. 

(5)  "JVP  flatfish  fishery"  memn  JVP 
fishing  with  travd  gesrwhich  restdts  in 
driiveries  to  foreign  vessels  of  amounts 
of  yellowfin  sole,  rode  k^,  and  "other 
flatfish."  hi  aggregate  afnonnts,  mat  are 
20  percent  or  more  of  the  total  amount  of 
groundfirii  delivered  during  a  weridy 
reported  period. 

Foreign  directed  fisMag  weidd  not  be 
effected  by  tfns  rule.  Exis^  PSC  ttanits 
specified  in  the  foreign  fishtn^ 
regulatioas  (}  611.93)  would  ^ipty  to 
foreign  fishiag  €  any  allocation  of 
grouncffish  in  tbe  BSAI  atsa  is  made  to 
foreign  directed  fisfaiag  daring  the 
effective  period  of  diis  nde. 

The  appertioaneat  of  PSC  Bmtts  to 
trawl  fi^iery  categories  wonfal  be 
delBi'udned  anan^ly  fay  the  Secretary, 
after  consuhation  mrith  fte  r4»mieil 
based  on  an  assessnaent  of  fishery 
bycatdi  needs  and  the  best  availabte 
inCoraution  concerning  opting 
distribotioii  of  PSC  hmits  for  the  purpose 
of  maximizing  groandBA  harvests. 
Proposed  prohibited-qMcies  bjw^ch 
allowances  for  each  fishery  would  be 
made  available  for  public  comment 
coBcarreatly  with  the  notice  of 
preliminaty  initial  apecificatioa  of 
harve^abie  amoaiits  of  peoadfiah 
required  to  be  jKiblirted  in  Ae  FadUral 
Registar  UDder  1 67S.20(a)(7).  A  fiaal 
notice  of  PSC  Unit  afupertionments  also 
would  be  piid>iiahed  ia  tiie 


Relator  coMCHnant  with  the  Baal  notice 

of  initial  speoficaliima. 

Authority  4a  Bake  jnaeaaon 
adjuataieata  to  PSC  riloMnmcaa  under 


12a  is  abo«KteBded.  ISkis  auAatily  Ja 
intended  la  a&am  coireetian  of  a  PSC 
aUowaoce  that  was  iaittaBy  inoanac^ 
specified  doe  to  tf'cakulatiaa  anar  or 
wrong  assumption  in  predictiqg  a 
fiskery'a  bycatch. 

A  deacription  of  how  o-abe  and 
halibut  PSC  liaiits  and  associated 
prohibited4pecies  bycatch  aUowances 
would  be  monitored  is  contained  in  the 
prearable  to  the  final  nde  implemenfaig 
Ameathnent  12a  (S«  FR  326^,  August  9. 
198^  ^milmiy.  oboerved  or  eatimated 
bycatehes  of  crabs  and  halibut  caught 
«^  groaadfiah  will  be  counted  and 
totals  estimated  using  standard 
statistical  proceduiet.  A  vessel's 
bjrcatch  of  cnbt  and  hahbat  r^Msted  or 
estimated  for  any  one  weekly  rqiorfing 
period  (Sunday  throng  Satiaday)  wiU 
be  credited  to  the  prahibited-species 
bycatch  allowanoe  aet  forth  for  the  DAP 
or  JVP  fishery  previously  liated  that 
defiaea  the  qiecies  composition  of  the 
toted  amoont  of  groundfish  retained  or 
delivered  by  the  veaael  during  that 
weekly  reporting  period.  In  the  absence 
of  observers  on  some  DAP  fishing 
vessels,  crabs  and  halibut  bycatehes  in 
the  DAP  fisheries  will  be  calculated 
&t)m  estimated  bycatch  ratea.  based  on 
the  best  available  infomation. 

For  bycatch  accomting  pwpoaes, 
discriminating  between  die  d^erent 
DAP  fisheries  will  be  baaed  on  a  blend 
of  data  from  vreMy  observer  reports 
and  from  weddy  production  reports 
required  of  ^tMindfish  processors  wider 
S  675.S(c)(2).  For  pnrposes  of 
determining  when  a  PSC  allowance  for  a 
DAP  at  JVP  fishery  will  be  attained.  Ae 
Regional  Director  may  faiecast 
bycatdies  of  crabs  and  halibut  based  on 
observer  lepculs  and  waddy  prodaction 
reports  for  a  DAP  fishery  and  observer 
reports  for  a  JVP  fidiery. 

Any  catch  of  groundfish  by  U.S. 
fishermen  during  a  weekly  reporting 
period  will  be  attributed  to  one  of  the 
five  specified  fisheries  as  previously 
defined,  and  bycatehes  during  the  same 
weddy  r^rartirag  period  will  be  counted 
against  the  proUbited-species  bycatch 
allowance  of  the  respective  fidiery.  The 
PSC  limits,  theoretirally,  will  not  be 
exceeded  because  attainment  of  a 
fishery's  prohibited-species  bycatdi 
allowance  in  a  bycatdi  limitetioa  zone 
or  area  will  tr^ger  dosore  of  that 
finery  in  that  zone  or  area.  Experience 
to  date  Older  Aneadraent  12a.  however, 
indicates  tfaatpn>hibited-^>ecies 
bycatch  allowances  may  be  exceeded, 
particalarly  in  fast-pacai  fisheries  that 


efdabH  U^fagwatch  aataa  all 
more  prahibiladapaciae  ari 
effort  jncraasrs  aaexpedadtty  diaing  m 
week.. 

byoatohaUoanniiaaiai 
sitaatjatiaiay  be  aaavaidahin  until 
technical  iaproweaieats  i 
routine  Aammaai 

impinefinwaii  that  wwdri  enshir  i 
timriy  i 

■  between  veaaok  and  i 
agendaa.  I3k  NhffS  ia  tiianasrhiiig 
alteBiaives  that  woohl  enable  man 
tanefy  twmamieaion  of  fishery 
inf  omataon.  At  a  latannam,  regalaiary 
changes  to  existing  oqioitng 
requireaenta  will  be  propoaed  Ibat 
would  require  moretmiely  sabaaisaion 
of  catdi  and  production  informatioB. 

When  the  "TVP  flatfish  fishery"  or  the 
DAP  tiffbot,  rod(  sole,  or  fiatfrsh 
fisheries  attain  a  prohibited-species 
bycatdi  aflowance  for  eifter  C  bainS 
Tanner  crabs,  red  king  crebs,  or  hnibat. 
the  associated  bycatch  zoae(s)  are 
dosed  to  that  fishety.  as  previously 
defined.  Attainment  of  a  PSC  allow ance 
of  the  "DAP  other  fishery,"  however. 
would  restrict  die  directed  trawl 
fisheries  for  Pacific  cod  and  poDodc  to 
pelagic  trawl  gear.  Bottom-trawl  fishing 
for  other  sp>edes  in  die  'T>AP  odier 
fishery"  category  coidd  continue.  Under 
Amendment  12a,  the  bottora-trawrf 
restrictions  in  the  "DAP  other  fishery" 
category  were  based  on  the  assumption 
that  bottom-trawl  effort  for  Padfic  cod 
and  pollock  account  for  most  of  the 
prdiibited-species  bycatch.  Observer 
data  collected  during  1990  and  beyond 
may  indicate  that  catches  of  target 
spedes  other  than  Pacific  cod  and 
pollock  within  the  "DAP  oUier  fishery" 
category  have  significant  bycatch  of 
prohibited  spedes.  If  dtis  is  ike  case,  tbe 
Council  may  consider  reconunendiBg 
regidatory  amendments  to  restrict 
additional  target  fisheries  within  the 
"DAP  other  fishery"  category  to  pelagic 
trawl  gear  in  a  bycatch  zone  once  a 
prohibited-species  bycatch  attowance 
for  that  zone  is  reached. 

Apportionments  of  the  Hdibnt  PSC 
Limits  in  the  Guff  of  Alaska 

The  GOA  FMP  currently  gives  the 
Secretary  authority  to  annually 
establish  a  ballot  PSC  limit  and 
apportion  that  limit  to  spedfic  gear 
types.  Regulations  unplementing 
Amendment  18  to  die  FMP  (54  FR  5038a 
December  6, 1969)  established  separate 
halibut  PSC  apportionments  to  (1)  trawl 
gear  and  (2)  hed(-and4ine  and  pot  gear 
combined  through  December  31.  X90a 
After  unplementetion  of  Amendment  18. 
an  emergency  interim  rule  was 
implemented  (55  FR  S9(M.  Februuy  21. 
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1990)  tfiat  exempted  groundBsh  pot  gear 
frcnn  halibut  PSC  restrictioiia  and 
dosuret  because  this  gear  type  accounts 
for  such  a  small  amount  of  halibut 
bycatch  mortality  relative  to  hook-and- 
line  gear.  A  separate  emergency  interim 
rule  (55-FR  33715;  August  17. 1990) 
required  that  pot  gear  be  modified  to 
exclude  further  the  entry  of  halibut  and 
diat  pot  gear,  modified  in  this  manner, 
would  be  exempt  from  the  hook-and-Une 
closure  in  the  OOA.  The  emergency 
interim  rule  was  partially  based  on  the 
need  to  collect  additional  observer  data 
during  1990  on  haUbut  bycatch  rates  and 
mortality  for  pot  gear  used  to  target  for 
groundfish  that  is  reconfigured  to 
exchide4ai8e  haUbut 

Given  the  significant  difference  in 
halibut  bycatch  mortality  observed  for 
trawL  hook-and-line,  and  pot-gear 
operaticms,  the  Council  adopted 
proposed  regulations  that  would  allow 
for  the  annual  establishment  of  separate 
halibut  PSC  apportionments  for  these 
gear  types.  Proposed  halibut  PSC  limit 
apportionments  for  trawl,  hook-and-line, 
and  groundfish  pot  fisheries  would  be 
published  in  the  Federal  Register  for 
public  comment  under  §  672.20(f)(2]  with 
the  notice  of  preliminary  specification  of 
initial  harvestable  amounts  of 
groundfish  required  under  {  e72.20(c). 
SubsequenUy,  initial  habbut  PSC  limit 
apportionments  for  a  fishing  year  would 
be  published  in  the  Federal  Register 
with  the  final  notice  of  specifications  of 
initial  harvest  amounts  for  groundfish. 

The  Council  also  adoptedf  proposed 
gear  restrictions  for  pelagic  trawl  and 
pot  gear  to  further  reduce  halibut 
bycatch  mortality.  These  restrictions  are 
discussed  below  under  "Fishing  gear 
restrictions." 

Seasonal  Allocation  of  Prohibited 
Species  Catch  (PSC)  Allowances  in  the 
BSAl  and  GOA 

Seasonal  allocations  of  PSC 
allowances  established  for  C.  bairdi.  red 
king  crab,  and  Pacific  halibut  in  the 
BSAI  and  for  halibut  in  the  GOA  would 
be  determined  annually,  if  necessary,  by 
the  Secretary  of  Commerce,  after 
consultation  with  the  CoundL  The 
proposed  authority  to  seasonally 
allocate  fishery  or  gear  PSC  allowances 
is  intended  to  promote  equity  and 
efficiency.  With  respect  to  equity, 
seasonal  allocations  of  PSC  allowances 
could  assiire  that  a  fishery  is  not 
precluded  just  because  it  operates  late 
in  the  year  after  other  fisheries  have 
exhausted  the  PSC  allowance  for  a 
fishery  category.  Seasonal 
apportionments  can  also  be  used  to 
enhance  efficient  management  of  fishery 
resources  by  providing  an  opportunity 
for  profitable  fisheries  to  operate  later  in 


the  year  when  prohibited-species 
bycatch  rates  may  be  lower. 

Seasonal  allocations  of  PSC 
allowances  will  reduce  one  source  of 
uncertainty  for  those  planning  fishing 
operations  because  the  potential  for  an 
early  fishery  to  take  all  of  a  fishery 
category's  PSC  allowance  and  preclude 
a  later  fishery  can  be  reduced  or 
eliminated. 

Proposed  seasonal  allocations  of  PSC 
allowances  would  be  made  available  for 
public  comment  in  the  notice  of 
preliminary  specification  of  initial 
harvestable  amounts  of  groundfish 
publi  Aed  in  the  Federal  Register  under 
1 675.20  (a)(6)  and  1 672.20(f)(2).  A  final 
notice  of  seasonal  allocations  of  PSC 
allowances  also  would  be  published  in 
the  Federal  Re^star  with  the  final  notice 
of  specifications  of  initial  harvestable 
amounts  of  groundfish. 

llie  Secretary  would  consider  the  best 
available  information  when  determining 
seasonal  allocations  of  PSC  allowances, 
including  that  contained  in  the 
preliminary  and  final  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  reports 
prepared  by  Council's  groundfish  Plan 
Teams.  Types  of  information  that  the 
Secretary  would  consider  relevant  to 
seasonal  allocations  of  PSC  allowances 
include: 

(1)  Seasonal  distribution  of  prohibited 
species; 

(2)  Seasonal  distribution  of  target 
groundfish  species  relative  to 
prohibited-species  distribution; 

(3)  Expected  prohibited-species 
bycatch  needs  on  a  seasonal  basis 
relevant  to  changes  in  prohibited- 
species  biomass  and  expected  catches 
of  target  groundfish  species; 

(4)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year, 

(5)  Expected  changes  in  directed 
groundfish  fishing  seasons; 

(6)  Exacted  start  of  fishing  effort;  and 

(7)  Economic  effects  of  establishing 
seasonal  pn^bited-species  aUocations 
on  segments  of  the  target  groundfish 
industry. 

Vessel  Incentive  Program  to  Avoid 
Excessive  Bycatch  Rates  of  Prohibited 
Species  in  the  BSAI  and  GOA 

Observer  information  on  prohibited- 
species  bycatch  during  1990  indicates 
that  a  relatively  small  number  of  vessels 
can  take  a  large  share  of  prohibited- 
species  bycatch  allowances  established 
for  the  trawl  fisheries  in  the  BSAI  and 
for  halibut  bycatch  allowances 
established  for  the  trawl  and  longline 
fisheries  in  the  GOA.  In  response  to  this 
finding  and  the  desire  to  maximize 
groundfish  harvests  for  a  given  PSC 
limit,  the  Council  adopted  the  "penalty 
box"  incentive  program  for  management 


of  prohibited-species  bycatch  in  the 
BSAI  and  halibut  bycatch  in  the  GOA. 

This  program  is  intended  as  ah 
interim  measure  to  sanction  those 
vessels  with  excessive  bycatch  rates 
during  the  period  that  a  more 
comprehensive  vessel  by  vessel 
incentive  program  is  analyzed  and 
developed  to  reduce  prohibited-species 
bycatch  rates.  As  sudi,  the  penalty  box 
program  is  not  intended  to  provide  a 
comprehensive  response  to  the  issue  of 
prohibited-species  bycatch  in  groundfish 
fisheries,  litis  program  is.  however, 
directed  at  vessels  which  demonstrate 
excessive  bycatch  rates  when  judged 
against  a  system  of  acceptable 
performance  standards.  It  is  intended  to 
increase  the  opportunity  to  harvest 
groundfish  TACs  before  established  PSC 
limits  are  reached  by  encoiutiging 
vessels  to  maintain  average  bycatch 
rates  within  acceptable  performance 
standards  and  discourage  fishin^^ ' 
practices  that  result  in  excessive 
bycatch  rates.  ( 

The  Council  had  originally  devalOped 
the  penalty  box  program  to  address^ 
excessive  bycatch  rates  of  C.  bairdi 
Tanner  crabs,  red  king  crabs,  and  \J 

halibut  in  up  to  10  different  groundfish 
bottomtinwl  fisheries  in  the  BSAI.  The 
Council  SubsequenUy  expanded  this 
program  to  GOA  halibut  bycatch  in  the 
trawl  fisheries  and  in  the  hook-and-line 
fishery  for  Pacific  cod.  The  penalty  box 
program,  as  adopted  by  th  Council, 
would  require  that  individual  vessel 
bycatch  rates  be  analyzed  for  excessive 
bycatch  rates  within  38  separate 
prohibited-species/target-fishery  groups 
or  cells  each  week. 

The  NMFS  Regional  Director,  Alaska 
Region,  would  be  responsible  for  the 
implementation  of  the  penalty  box 
program.  Hiis  program  is  viewed  by 
NKfFS  as  a  trial  program  from  which 
more  comprehensive  and  effective 
incentive  programs  may  develop.  As 
sudi,  the  Regional  Director  recommends 
that  the  scope  of  the  proposed  penalty 
box  program  be  reduced  to  a  level  that 
can  be  practically  managed  given 
available  personnel,  budgetary,  and 
technical  constraints.  Specifically,  the 
Regional  Director  recommends  that  the 
penalty  box  program  be  restricted  to 
address  only  haUbut  bycatch  by  ti-awl 
gear  other  than  pelagic  trawls  in  the 
BSAI  and  GOA  trawl  fisheries  and  hi 
the  GOA  hook-and-line  fishery  for 
Pacific  cod.  The  Regional  Director  made 
this  recommendation  for  several 
reasons:  (1)  The  number  of  prohibited- 
species/targetfishery  9ells  that  must  be 
analyzed  each  week  for  excessive 
bycatch  rates  would  be  reduced  from  36 
to  17  cells;  (2)  red  king  crabs,  and  to 


some  extent  C.  bairdi  Tanner  crabs, 
b}  catch  rates  show  high  random 
variability  which  would  frustrate  the 
effectiveness  of  the  penalty  box  program 
as  applied  to  crab  bycatch;  (3)  closure  of 
Zone  1  due  to  red  king  crab  bycatch 
should  not  have  a  significant  impact  on 
the  ability  of  trawl  fisheries  to  harvest 
groundfish  TACs;  (4)  C.  bairdi  Tanner 
crab  bycatch  does  not  appear  to  be  a 
constraining  factor  in  the  BSAI 
groundfish  fishery's  ability  to  harvest 
groundfish  TACs  and  could  be  included 
within  the  penalty  box  program  once  the 
program  is  tested  and  judged  effective  in 
terms  of  reducing  excessive  bycatch 
rates  of  halibut,  and  (5)  the  Coimcil  may 
recommend  in  a  subsequent  amendment 
that  the  Regional  Director  be  given 
authority  to  close  areas  where  high  rates 
of  prohibited  species,  including  red  king 
crabs  and  Tanner  crabs,  are 
encountered.  If  such  authority  is 
proposed  and  approved,  it  would 
provide  an  additional  management  tool 
to  reduce  crab  bycatch. 

Vessel  appUcability.  Trawl  vessels 
that  use  gear  other  than  pelagic  frawl 
gear  to  harvest  groundfish  in  the  BSAI 
or  GOA  would  participate  in  the  penalty 
box  program  each  week  that  the  vessel 
had  two  or  more  days  of  observed  catch. 
In  the  GOA,  vessels  using  hook-and-line 
gear  in  the  directed  fishery  for  Pacific 
cod  would  also  participate  in  the 
penalty  box  pro-am  each  week  such 
vessels  had  two  or  more  days  of 
observed  catch. 

For  purposes  of  this  discussion 
"observed"  means  reported  by  certified 
NMFS  Observers  participating  in  the 
NMFS  Observer  Program  (see  SS  672.27 
and  675.25). 

The  observed  bycatch  rates  of  all 
eligible  vessels  would  be  judged  at  the 
end  of  each  weekly  reporting  period 
(defined  as  Sunday  through  Saturday)  as 
to  whether  their  average  observed 
bycatch  rate  of  halibut  was  within 
acceptable  performance  standards. 

Acceptable  performance  standards. 
Target  Fishery  Categories.  Each  week,  a 
vessel's  observed  groundfish  catch 
composition  would  be  used  to  determine 
which  target  fishery  category  that  vessel 
fished  in  during  that  week,  "rhe  Council 
recommended  that  BSAI  target  fishery 
categories  would  be  determined 
annually  by  the  Secretary,  after  Council 
consultation.  The  Council  also 
recommended  distinct  target  fisheries 
categories  for  the  GOA,  which  could 
only  be  changed  by  a  regulatory 
amendment,  rather  than  determined 
annually  as  for  the  BSAL  The  Secretary 
is  proposing  iSiat  GOA  target  fisheries 
be  determined  annually  also,  as  the 
Council  reconanended  for  the  BSAI. 
Unless  other  issues  prevail  consistency 


between  procedures  for  implementing 
new  management  measures  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  is  in 
the  public  interest  because  it  reduces 
confusion  and  uncertainty. 

"rarget  fishery  categories  would  be 
based  on  (1)  intrinsic  bycatch  rates 
associated  with  different  target 
fisheries,  (2)  NMFS'  ability  to  monitor 
individual  vessels  within  different  target 
fishery  categories,  and  (3)  the  extent  to 
which  target  fisheries  compete  for 
bycatch  quota.  The  number  and 
definitions  of  target  fishery  categories 
would  be  reviewed  prior  to  the 
beginning  of  each  fishing  year.  Proposed 
target  fishery  categories  would  be  made 
avsdlable  for  pubUc  comment  in  the 
notice  of  preliminary  initial  specification 
of  harvestable  amounts  of  groundfish 
required  to  be  published  in  the  Federal 
Register  under  §  675.20(a)(7).  Final 
target  fishery  categories  woidd  be 
published  in  the  Federal  Register  with 
the  final  notice  of  initial  specifications. 

For  1991,  the  following  defiiutions  for 
target  fishery  categories  are  proposed 
and  listed  in  order,  numerically,  for  each 
area  and  gear  type.  The  numerical  order 
from  smaUest  to  largest  for  a  given  area 
and  gear  type  determines  which  target 
fishery  the  vessel  is  assigned  to  during 
the  evaluation  period.  These  defiiutions 
are  based  on  the  percent  composition 
that  target  species  or  species  groups 
comprise  of  a  vessel's  total  observed 
groundfish  catch  during  the  evaluation 
period. 

BSAI— Trawl  (excxuding  peogic 
tra\m4 


GOA— H00K-ANO4JNE 


(1)  DAP  rock  aolc 

(2)  OAP  dMp  watsr  turtxii  (only  Graanlsnd 
turtiol  snd  arrowtoolh  floundw  cilch  would 
IM  und  to  identify  thit  tahary) 

(3)  DAP  Pacific  cod 

(4)  DAP  reddW) 

(5)  DAP  bottofn  tnnvl  polocfc 

(6)  OAP  nblafitli .^ 

(7)  OAP  yaitoivfln  toia/ottMr  IWtith „~. 
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At  the  end  of  a  weekly  reporting 
period,  a  vessel  would  be  assigned  to 
the  first  fishery  appearing  in  numerical 
order  for  a  given  area  and  gear  type,  for 
which  it  meets  the  minimum  catch 
requirement  Both  the  minimum  catch 
composition  rule  and  the  order  of  the 
rules  are  important  in  identifying  a 
vessel's  target  fishery  category  during 
each  weekly  reporting  period.  Two 
examples  in  the  BSAI  illustrate  this 
concept.  Example  one,  if  a  vessel  at  the 
end  of  a  weekly  reporting  period 
retained  35  percent  rock  sole  and  35 
percent  Greenland  turbot  the  vessel 
would  be  assigned  to  the  rock  sole 
fishery,  because  the  rock  sole  fishery  is 
before  deep  water  turbot  in  the  listed 
order.  Example  two.  If  a  vessel  at  the 
end  of  a  weekly  reporting  period 
retained  35  percent  deep  water  turbot 
and  45  percent  Pacific  cod,  the  vessel 
would  be  assigned  to  the  deep  water 
turbot  fishery.  This  assignment  occurs 
even  though  the  proportion  of  deep 
water  turbot  is  less  than  the  proportion 
of  PaclBc  cod,  because  the  deep  water 
turbot  fishery  is  before  Pacific  cod  in  the 
listed  order. 

Weekly  Checkpoints.  At  the  end  of 
each  weekly  reporting  period  a  vessel's 
observed  catch  composition  would  be 
used  to  determine  the  appropriate  target 
fishery  category  for  that  vessel.  An 
individual  vessel's  observed 
performance  in  a  target  fishery  would  be 
based  on  the  vessel's  average  observed 
halibut-bycatch  rate  calculated  for  up  to 
four  of  the  most  recent  weeks  that  the 
vessel  fished  in  that  target  fishery  to  the 
extent  that  data  is  available.  A  vessel's 
average  bycatch  rate  for  up  to  four 
weeks  would  be  calculated  as  the 
observed  bycatch  of  halibut  (kilograms) 
divided  by  the  total  observed  catch 
(metric  tons)  of  allocated  groundfish 
species. 

These  rates  would  be  judged  against 
the  average  halibut  bycatch  rate 
observed  for  all  vessels  in  the  same 
target  fishery  calculated  for  up  to  four  of 
the  mos^  recent  weeks,  ff  a  vessel's 
average  bycatch  rate  for  a  prohibited 
species  is  more  than  two  times  the 
target  fishery  average,  the  vessel  would 
be  preliminarily  determined  to  have 
excessive  bycatch  rates. 

Fleet  averages  for  a  particular  fishery 
would  be  caloilated  for  all  vessels 
fishing  within  a  target  fishery  category 
in  the  entire  BSAI  or  GOA  management 
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area,  ratficr  Ikaift  for  each  federal 
Rpartiflg  area.  For  example,  a  veaael 
filling  for  rode  sore  hi  Area  5ll  woold 
be  jadgad  agaiast  the  average  bycatch 
rate  tot  afl  vessels  fishing  rock  sole 
anywhere  m  the  BSAI  management  area 
during  the  past  4-week  period. 

fixcessfsv  byceteb  rates  and 
subaeguent  vessel  suspensions.  During 
each  weekly  chedqioint.  those  vessels 
that  have  bycatch  rates  in  excess  of 
acceptable  pecfbrmance  standards,  e-g^ 
more  than  twe  times  a  target  fishery's 
average  bycatch  rate,  would  be 
identified.  The  time  period  to  identify 
such  vesssls  woold  be  the  time  between 
the  weekly  checkpoint  and  the  time  that 
the  best  available  observer  data  fin  a 
particalar'vessel  ami  the  fleet  are 
obtained  by  &e  Regionat  Director. 

The  above  procedure  varies  from  that 
recommeaded  by  die  Council  In  the 
Council's  recommendation,  a  vessel 
operator  would  be  required  to  provide 
for  an  opportunity  for  debriefing  the 
observer,  including  returning  to  a 
designated  port  upon  notification  by  the 
Regional  Director  that  the  vessel's 
bycatch  rate  appeared  to  have  exceeded 
the  performance  standard.  The 
Secretary,  however,  proposes  to 
suspend  a  vessel  once  the  best  available 
observer  data  show  that  a  vessel  has 
indeed  exceeded  the  performance 
standard,  subject  to  review  by  the 
Reponal  Director.  The  Secretary  has 
made  this  change,  because  observer 
data  must  be  verified  before  being  used 
in  a  mumer  that  imposes  costs  on  an 
individoal  vessel  operation.  Once 
verffied  and  detemdned  to  be  the  best 
data  available,  the  data  should  then  be 
used  as  intended.  i.e..  to  suspend  tfie 
individnal  vessel. 

Acconfin^.  upon  notification  by  the 
RegioiMl  INrector.  the  vessel  operator 
would  have  the  opporttmity  to  petitioB 
NMFS  officials  for  relief  from 
suspensioii.  Upon  petition  of  die 
operator,  the  Regional  Director  would 
review  the  obseiWr  data  apo»  which  a 
suspensioii  action  was  based.  If  the 
Regional  Dfaector  maintains  that 
saspension  action  is  warranted  based 
on  observer  data,  the  vessel  operatar 
will  be  Dotified that  all  Reeled  firidng 
for  groundfisfa  by  that  vessel  is 
prohibited  for  a  specific  saspension 
period,  atartti^  with  the  time  the  vessel 
operator  had  been  notified  that  his 
average  bjpxteh  rate  had  exceeded  the 
performance  standard. 

A  vaaaaTs  first  foflan  to  meet 
acceptaUs  bycaich  performance 
standards  for  hahbut  during  ^  meat 
recent  U-samth  period  weoid  resoll  im  a 
&-day  snspeniiow  period.  Daring  this 
period,  te.  vsssa)  nnat  eease  aU 


federally  managed  waters  off  Alaska 
and  adjacent  State  waters.  If  a  vessel 
fails  to  meet  acceptable  performance 
standards  for  haHbut  a  second  time 
during  a  12-month  period,  die  vessd 
would  be  suspended  from  the  groundfish 
fishery  for  a  2-wedi  period  and  would 
be  required  to  carry  an  observer  at  all 
times  for  the  next  2  weeks  of  fishing 
following  the  2-week  suspension.  If  a 
vessel  fails  to  meet  acceptable  bycatch 
performance  standards  for  halibut  three 
or  more  times  during  a  12-month  period, 
the  vessel  would  be  suspended  bom  the 
groundfish  fishery  fw  a  period  of  0 
weeks  and  would  be  required  to  carry 
an  olMerver  onboard  at  all  times  for  the 
next  4  weeks  of  fishing  foQowing  the  6- 
week  suspnuion. 

Appeal  procedures.  A  vessel  operator 
whose  vessel  is  suspended  from 
participating  in  directed  groundfish 
fisheries  under  a  system  of  prohibited- 
spedes-bycatch  performance  standards 
could  appeal  the  suspension  to  the 
Assistant  Administiator  for  Fisheries. 
NOAA  (Assistant  Administrator)  or  a 
designee.  The  appeal  would  be 
presented  at  the  option  of  the  operator 
at  a  hearing  before  a  person  appointed 
by  the  Assistant  Atkninlstrator  to  hear 
the  appeal.  The  Assistant  Administrator 
would  determine,  based  upon  the  record 
and  any  record  developed  at  a  hearkig, 
whether  or  not  the  suspension  is 
supported  by  the  criteria  set  forth  under 
published  performance  standards. 

With  respect  to  procedures  used  to 
suspend  vessels,  NOAA  is  proposing 
that  only  verified  observo-  data  be  used. 
Comments  are  partieulariy  requested  on 
the  proposed  vessel  incentive  programs 
for  the  BSAI  and  GOA. 

(2)  Establish  Procedure  for  Specifying 
Interim  TACs  and  Applicable 
ProhibitedSpedes  Bycatch  Amounts 

Annual  specifications  and 
apportionments  of  groundfish  TACs  and 
applicable  prohibited-species  bycatch 
amounts  among  iner  poups  are  based 
on  the  January  1 — December  91  calendar 
year.  User  grot^M  may  include  DPA, 
]VP,  and  foreign  fishermen  catdmig  or 
delivering  to  foreign  processors 
(TALFF).  Procedures  for  establishing 
'  annual  specifications  of  TACs  are  fotmd 
in  sectim  4.2.1.1  of  the  GOA  FMP  and 
section  11.3  of  the  BSAI  FMP. 
Procedures  in  the  GOA  FMP  diflTer  from 
those  in  the  BSAI  FMP.  The  GOA  FMP 
stifHilates  that  annual  TACs  take  efiect 
for  a  fishing  year  on  a  date  pafaUshed  in 
the  Federal  Register.  The  BSAI  FMP  is 
silent  about  an  effective  date  for 
estaUishing  annual  TACs.  FMP 
requirements  notwithstanding, 
ragulations  implementing  the  GOA  FMP 


the  Federal  Register  on  or  about  January 
1  of  each  year.  Regulations 
implementing  the  BSAI  FMP  stipulate 
that  final  TACs  be  published  as  soon  as 
practicable  after  December  15  of  each 
year. 

Procedures  for  establishing  annual 
specifications  of  P5C  limits  are  found  in 
section  4.2.3.1  of  the  GOA  FMP  and 
section  14.5.2.F  of  die  BSAI  FMP. 

The  fishing  year  is  the  same  as  the 
January  1 — December  31  calendar  year. 
Each  specification  expires  when  the 
fishing  year  terminates.  During  the 
fishing  year,  inseason  management 
measures  are  implemented  on  the  basis 
of  current  annual  spedfications  for  a 
calendar  year. 

Existing  procedures  require  the 
Secretary  to  consider  the  record  on 
which  the  Council  has  based  its 
recommendations  for  establishing  TACs 
and  appropriate  PSC  amounts,  draft  a 
final  notice  of  initial  specifications, 
obtain  legal  and  policy  review,  and  file 
the  notice  all  during  the  period  after  the 
end  of  the  December  Council  meeting, 
which  is  about  10  days. 

There  is  insufficient  time  available 
between  the  end  of  the  December 
Council  meeting  and  January  1  of  a  new 
fishing  year  for  the  NMFS,  Alaska 
Region,  to  prepare  and  the  Secretary  to 
review  and  implement  final  TACs  and 
appropriate  PSC  amounts  by  publishing 
them  in  the  Fedval  Registw.  Fw 
example,  TACs  and  appropriate  PSC     - 
amounts  were  published  in  the  Federal 
Register  on  the  following  dates  in  recent 
years: 

GOA  January  4. 1985. 
BSAI— March  21, 1985. 
GOA— January  9, 1986. 
BSAI— January  9, 1988. 
GOA— January  9. 1987. 
BSAI— January  9, 1987. 
GOA  January  14, 198a 
BSAI— January  14. 1988. 
GOA  February  13, 1989. 
BSAI— January  25, 1989. 
GOA— January  31. 199a 
BSAI— January  18, 198a 

These  examples  tlbxpti  diat  TACs  and 
PSCs  are  not  made  effective  on  January 
1.  To  ensure  that  TACs  and  the 
appropriate  PSC  amounts  and  their 
sp^ifications  are  effective  for  the 
fishing  year  on  January  1,  the  Canndl 
has  fHT^osed  procedures  for 
implementation  of  interim  TACs  and 
specifications. 

The  Coandl  approved  FMP 
amendtaients  that  would  require  the 
Secretary  to  implement  one-fourth  of  tfie 
preliminary  TACs  and  apimqHtete  PSC 
amounts  adopted  by  the  Cetmcil  at  its 


basis  on  January  I  of  a  new  fishing  year. 
The  purpose  of  allocating  only  a  portion 
of  the  TAG  and  PSC  spedfications  is  to 
avoid  establishing  an  interim 
specification  for  a  particular  spedes 
that  might  be  much  larger  than  that 
which  the  Secretary  might  eventually 
implement  as  the  final  specification. 
This  measure  would  prevent  larger  DAP 
or  JVP  apportionments  being  available 
on  January  I  than  intended  by  the 
Council. 

.  In  another  action,  the  Council  has 
recommended  that  pollock  be  allocated 
quarterly  for  1991  in  the  GOA  Central 
and  Western  Regulatory  Areas 
(proposed  amendment  19  to  the  GOA 
FMP).  Should  this  action  be  approved 
and  implemented  by  the  Secretary,  the 
first  quarterly  allowance  of  the  pollock 
TAG  recommended  by  the  Council  at  its 
September  meeting  would  be  the  same 
numerical  amount  under  this  proposed 
action  to  allocate  one-fourth  of  the 
preliminary  TAG  on  an  interim  basis. 

(3)  Change  Fishing  Gear  Restrictions 

Both  the  GOA  and  BSAI  FMPs  contain 
sections  pertaining  to  gear  restrictions. 
Gear  development,  however,  is  dynamic. 
Some  gear  development  is  direded  at 
redudng  bycatches  of  prohibited 
species,  such  as  halibut,  crabs,  salmon, 
and  herring.  Some  of  this  development 
has  resulted  from  closures  in  the  BSAI 
and  the  GOA  required  by  existing 
regulations  as  a  result  of  reaching 
specified  PSC  limits  of  prohibited 
species.  Some  gear  development  is  also 
directed  at  reducing  catches  of 
groundfish  of  unmarketable  size. 

The  current  structure  of  the  FMPs 
include  specific  sections  on  gear  as 
follows: 

In  the  GOA  FMP,  i  4.3.1.3  Gear  restrictions 
contains  (1)  restrictions  on  legal  gear  for 
harvesting  sablefish  and  (2)  time/area 
closures  and  reference  to  gear  restrictions  to 
protect  Icing  crabs  in  the  vicinity  of  Kodiak 
Island. 

This  FMP  section  also  includes 
obsolete  text  that  requires 
biodegradable  panels  on  sablefish  pots, 
which  are  not  a  legal  gear  type  for 
sablefish  in  the  Gulf  of  Alaska. 

In  the  BSAI  FMP.  1 14.4.4  Gear  restrictions. 
simply  -♦'•♦"^  "None". 

Any  substantive  changes  to  gear 
definitions  or  other  restrictions  must  be 
accomplished  by  amending  the  FMPs. 
Plan  amendments  generally  require  a 
year  or  more  to  develop  and  implement. 
The  Council  desires  more  flexibility  to 
define  and  implement  gear  restrictions 
and  con^sqvently  respond  more  rapidly 
to  ch--.u;^8  in  the  fishery.  The  Council 
rf":Jirmends,  therefore,  that  the  FMPs 


gear  definitions  or  restrictions  would  be 
accomplished  by  regulatory 
amendbnents  consistent  with  general 
gear  standards  and  criteria  in  Uie  FMPs. 

The  GOA  and  BSAI  FMPs  are 
proposed  to  be  amended  by  retaining 
current  section  headings  that  relate  to 
gear.  General  guidance  and  Council 
policy  with  respect  to  geeu*  restrictions 
would  be  included  in  tiie  FMP  text  Gear 
types  authorized  by  the  FMP  are  trawls, 
hook-and-line,  pots,  jigs,  and  other  gear 
types  that  are  considered  effective  in 
harvesting  groundfish  stocks.  Further 
restrictions  on  gear  that  are  necessary 
for  conservation  and  management  of  the 
fishery  resources  and  which  are 
consistent  with  the  goals  and  objectives 
of  the  FMP  are  found  in  implementing 
regulations.  Future  changes  to 
regulations  with  respect  to  gear 
restrictions  would  be  accomplished  as 
necessary  by  regulatory  amendments 
accompanied  with  necessary 
environmental  and  socioeconomic 
analyses. 

In  making  recommendations  for  FMP 
amendments  with  respect  to  gear,  the 
Council  also  reviewed  current  gear 
restrictions  now  in  effect  It 
recommended  three  changes  to 
regulations  as  follows: 

(1)  Biodegradable  panels  on 
groundfish  pots  would  be  required; 

(2)  Halibut  exdusion  devices  on 
groundfish  pots  would  be  required:  and 

(3)  Pelagic  trawls  would  be  redefined. 
A  description  of,  and  need  for,  each  of 

the  three  changes  to  regulations 
pertaining  to  gear  restrictions  follows. 

Biodeoradable  Panels  on  Grounfish  Pots 

The  NMFS  database  of  groundfish 
permits  shows  that  50  groundfish 
vessels  are  permitted  in  1990  to  use  pot 
gear  in  the  GOA  and  BSAI  groundfish 
fisheries  and  each  vessel  has  about  70 
pots.  Pots  that  are  lost  at  sea  continue  to 
"ghost"  fish,  i.e.,  fish  continue  to  enter 
pots.  Once  in  a  pot  fish  seldom  escape. 
They  die  and  decompose.  Dead  and  live 
fish  will  attract  other  fish  which  will 
then  enter  the  pot  Dead  and  live  fish 
will  also  attract  scavengers  such  as 
crabs,  which  will  enter  the  pot  lliis 
cycle  continues  indefinitely  unless  an 
escape  mechanism  (e.g.,  port  vent  or 
biodegradable  panel)  allows  trapped 
fish  and  crabs  to  leave  the  pots.  Such 
fishing  mortality  is  unknown,  whidi 
introduces  uncertainty  in  the  estimates 
of  abundance  of  fish  stocks.  It  also  is  a 
potential  waste  of  economically 
valuable  resources  that  otherwise  might 
have  been  harvested.  The  potential  for 
ghost  fishing  is  illustrated  by  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
findings  with  respect  to  crab  pots.  For 


Cook  Inlet  for  75  days  during  1988 
yielded  15,000  dead  Tanner  crabs. 

The  ADF&G  is  currendy 
recommending  that  crab  pots  be 
furnished  with  a  panel  of  at  least  18 
inches  in  length  that  is  paraUd  to,  and 
within  6  inches,  of  the  bottom  of  the  pot 
Each  panel  would  be  laced  with  #30 
cotton  twine.  The  ADF&G  studies 
indicate  that  biodegradable  panels  on 
king  crab  pots  using  this  twine  weight 
degrade  within  50-100  days. 

To  prevent  groundfish  waste,  the 
Council  recommended  that  the 
Secretary  require  biodegradable  panels 
on  all  pots  used  to  fish  for  groundfish  in 
die  GOA  and  BSAI.  Biodegradable 
panels  would  be  constructed  according 
to  ADF&G  regulations  for  crab  pots. 

Halibut  Exclusion  Devises  on 
Groundfish  Pots 

Halibut  are  caught  as  bycatch  in 
groundfish  pots.  As  more  fishermen  fish 
for  Pacific  cod,  bycatch  problems  could 
increase.  Some  fishermen  are  currendy 
using  pots  that  have  restricted  tunnel 
openings  to  reduce  the  bycatch  of 
halibut  Reduced  halibut  bycatch  would 
foster  the  Council's  objective  to  develop 
management  measures  that  encourage 
the  use  of  gear  that  reduces  the  discard 
of  fish,  induding  prohibited  species  such 
as  halibut  whidi  are  caught  as  bycatch 
in  groundfish  fisheries.  Discussions  with 
management  personnel  in  the  ADF&G 
suggest  that  merely  partitioning*  the  pot 
opening  into  smaller  openings  may 
accomplish  this  objective.  Narrow 
openings  impede  entry  by  halibut  but  do 
not  impede  entry  by  groundfish  spedes 
targeted  with  pot  gear,  such  as  Padfic 
cod,  except  when  the  fish  are 
partieulariy  large.  Partitioning  the  pot 
opening  might  be  accomplished  by  tying 
strong  cords  vertically  across  the 
vertical  plane  of  a  pot  opening  in  such  a 
way  that  either  side  of  the  partitioned 
opening  would  be  no  more  than  9 
inches.  Or.  it  might  be  accomplished  by 
constructing  a  pot  opening  that  has  a 
width  and  a  height  of  no  more  than  9 
inches. 

Use  of  pots  was  not  common  in  the 
groundfish  fisheries  off  Alaska  prior  to 
1990.  Pot  catches  of  groundfish  in  1989 
totaled  about  100  metric  tons  of 
groundfish,  most  of  which  was  Pacific 
cod.  In  1990,  however,  over  2,800  mt  of 
Pacific  cod  have  been  caught  with  pots 
through  June  28. 1990.  Given  current 
dosures  to  bottom  trawling  for  Pacific 
cod  in  the  BSAI  and  an  exemption  for 
pot  gear  in  the  GOA  from  halibut  PSC 
accountability  for  1990,  the  use  of  pots  is 
expected  to  increase  markedly. 

Recent  information  is  available  from 


383S4  Vmimk  Regblw  /  Vol.  55.  No.  181  /  Tuesday.  September  !«,  1990  /  Proposed  RhIct 


Fedttal 


!E 


/  ¥ol  56.  Wo.  Ml  /  Ttteaday.  September  m  ttW  /  Pwpowd  Ride> 


through  faoe  ia»  1990.  Nine  recoada  of 
observatkna  ttww  that  3J  mt  of  hatibut 
were  cau^  while  harvesttog  273.7  mt  of 
Pacific  cm!  wtth  pots,  which  results  in  a 
halibut  bycatch  rats  (tf  1.2  percent 
(metric  tons  of  halibat  for  each  metric 
ton  of  Pad&c  cod).  This  fishery  has  beoi 
conducted  by  the  Kodiak  ieet.  most  of 
which  are  already  osmg  nine-inch 
openings  in  the  pots,  which  serve  as 
halibat  exclusion  devices. 

The  Council,  i^mn  reviewing 
conunents  received  bom  the  industry, 
recommended  that  the  Secretary  change 
regulations  to  require  openings  in 
groundfish  pots  Aat  are  no  wider  or 
higher  tWi  9  inches.  A  narrowed  pot 
oi>ening  serves  as  a  halibut  exclusion 
device. 

Public  testimony  suggests  that  a 
narrowed  pot  openkig  works  best  on  the 
modified  erab  pots  used  in  the  Golf  of 
Alaska  that  are  now  being  used  for 
groundfish  pots.  These  pots  formerly 
had  38-inch  wide  openings  constructed 
of  s  rigid  metal  frame.  In  the  BSAI. 
however,  some  pots  are  used  that  were 
constructed  imtiany  to  be  ned  as 
groundfish  poto.  They  may  have  fabric 
tunnel  openngs  that  terminate  inside 
the  pots  as  12-inch  wide  slits,  throttgh 
which  Padflc  cod  move  as  diey  enter 
the  pots. 

At  this  time.  NOAA  is  proposing  diat 
the  opeiMgs  in  these  pots  also  be  no 
wider  than  9  inciies  in  any  dimension. 
No  information  is  available  to  show 
whether  significantly  more  haHbot 
would  be  cao^f  by  pots  with  12-inch 
wide  openings  or  wtth  9-indt  wide 
openings.  To  bdUtate  enforcement, 
however,  a  standard  ret^iired  opening  is 
necessary  for  both  the  GOA  and  BSAI 
regulations. 

hfodifKd  OefuutkM  of  a  Pelagic  Trawl 

Gear 

The  current  dcfinitioB  of  a  pelagic 
trawl  at  SO  CFB  parts  972.2  and  875.2 
reads  as  foBews: 

Pelagic  tramtamaaa  atrawi  an  whk^ 
neither  the  a«t  ner  te  trawl  doois  lor  other 
trawl-spfeadbig  4tvMe)  ofMtatea  in  coBtact 
with  the  seabed,  moA  wrfiich  does  oat  have 
attached  to  it  paolaeliva  dracaa.  sadi  as 
rollers  or  bnhhJM^  that  waaM  aMka  it 
suitabia  lor  islusg  ID  «OBtBCt  wilb  the 
seabed. 

The  above  sastricttasis  abovt  parts  of 
the  trawl  not  coatactiag  tlw  seabed 
were  iteodad  t*  minimise  the 
bycatdhes  af  hdibri  and  erabs. 
ProhJbstiaosoBparta  of  tf>e  pelagic  teenri 
contacting  te  aeabcd,  however,  are  not 
enforceable. 

A  modified  definitien  sf  pckfic  trawl 
is  proposed,  which  inclades  a 
modification  diat  premotea  the  escape  of 
halibut  and  er^M  that  mi^  be  caoght 


Ahhott^  pelagic  trawl  gear  is  generally 
assimed  to  catch  ndninial  amounts  of 
prohibiled  species,  this  gear  is  often 
fished  on  the  bottom.  If.  however, 
pelagic  trawl  gear  is  fidied  on  the 
bottom  but  catches  insignificant 
amounts  of  habbut  and  crabs,  then 
contact  with  the  bottom  becomes  less 
important 

Pelagic  trawls  are  used  to  fish  for 
poBock  during  certain  times  tA  the  year 
in  the  BSAI  and  in  the  GOA.  Pollock 
move  in  schoob  ofi  the  bottom,  which 
allows  their  capture  by  pelagic  trai^. 
Other  ptnmdfish.  e.g.,  flbatfi^  Pacific 
cod,  and  demersal  species  of  rockfish, 
are  found  on  or  in  dose  proximity  to  the 
bottom,  and  cannot  be  fished  effectively 
with  pelagic  trawls.  Bottom  trawls  are 
used  for  these  species.  Pacific  cod  occur 
within  1.5  fo^oms  off  the  bottom  but 
dive  toward  tlw  bottom  when  crowded 
by  a  moving  trawl,  diving  under  the  foot 
rope  of  a  pelagic  trawl.  PaUock  in  the 
BSAI  behave  like  Pacific  cod  from 
October  through  the  end  of  the  fishing 
yesr.  They  tend  to  dive  under  the  foot 
rope  ef  a  pelagic  trawl,  and,  therefore 
can  only  be  fished  effectively  with  a 
bottom  trawl.  Pollock  in  the  GOA 
behave  di^rently  late  in  the  year  and 
are  foimd  off  bottom  where  pelagic 
trawls  continue  to  be  effective. 

The  NMFS  sUff  met  with  industry 
representatives  to  determine  how 
pelagic  gear  ought  to  be  defined  such 
that  Council  objectives  of  reducing 
bycatch  of  prolribited  species  might  be 
promoted.  The  industry  emphasized  that 
pelagic  trawls  are  currently  constructed 
with  large-mesh  openings  or  parallel 
Hnes  behind  the  trawl  opening.  This 
construction  reduces  drag  while  the 
trawl  is  fishii^.  Mesh  openings  of  at 
least  one  meter  (3.3  feet)  or  parallel  lines 
tfiat  are  at  least  1  meter  apart 
accompUsh  the  objective  of  reducing 
drag  but  also  result  in  reduced  bycatch 
of  halibot  and  crabs.  These  aidmals, 
upon  passing  over  the  foot  rope  and  into 
the  trawl,  are  believed  to  escape  through 
the  large  meshes  or  between  the  paraQel 
Hnes.  llie  proposed  definition  for 
pelagic  trawl  is  as  follows: 

Pelagic  trawl  means:  (1)  A  trawl  that 
has  (a)  stretched  mesh  sizes  of  at  least  1 
meter,  as  measured  between  knots, 
starting  at  the  fishing  line  and  extending 
aft  for  a  distance  of  at  least  10  oieshes 
and  going  around  the  entire 
circimtfaence  of  the  trawl;  and  (b) 
webbing  that  is  tied  to  tte  fislang  fine 
with  no  less  than  OJ  meter  (12  indies) 
between  knots  around  the  drcamferrace 
of  the  net;  or  (2)  a  bvwl  whose  forward 
portions  comprise  parafi^bies  spaced 
no  deser  tlian  1  meter.  starAtg  at  the 
fishing  line  and  extendiag  aft  ior  a 
distance  of  ai  least  10  meters  and  going 


aroond  die  entire  cinaunfertnce  of  the 
trawL 

The  large  mesh  sizes  or  parallel  lines 
in  back  of  the  fishing  line  provide 
escape  psnel  for  halibut  and  crabs  in 
case  the  pelagic  trawl  contacts  or  comes 
near  the  seabed  and  result  in  reduced 
bycatches  of  halibut  and  crabs. 
Historical  joint  venttue  data  provide 
evidence  that  halibut  and  crab 
bycatches  are  minimal  when  using 
trawls  of  this  type  because  these 
animals  escape  the  pelagic  trawl 
through  the  large  meshes.  Requiring  1- 
meter  meshes  around  the  net 
circumference  instead  of  just  the  belly 
panel  would  prevent  a  fisherman  from 
circumventing  the  purpose  of  the 
proposed  rule  by  fishing  a  net  up-side 
down.  When  bycatch  PSC  allowances  of 
halibut  or  crabs  are  reached,  closure 
notices  would  stipulate  that  further 
trawling  with  trawls  other  than  pelagic 
trawls  would  be  prohibited. 

Industry  sources  indicate  that  most 
pelagic  trawls  purchased  within  the  last 
10  years  for  use  in  the  BSAI  probably 
conform  to  this  definition.  Trawl 
fishermen  have  been  using  these  trawls 
for  off-bottom  trawling  because  the 
larger  meshes  reduce  drag  for  the  towing 
vessel. 

The  Secretary  is  deleting  the  Coundl's 
proposed  requirement  that  bobbins  and 
rollers  be  removed  In  practice,  these 
devices  could  actually  reduce  bycatch  if 
halibut  and  crabs  were  to  pass  under 
the  trawl  avoiding  capture.  Fishermen, 
however,  likely  will  remove  these 
devices  anyway,  because  when  taken  up 
on  reels  onboard  the  vessel  they  would 
protrude  through  the  large  meshes, 
preventing  unwinding  the  trawl.  This 
rule  proposes  that  the  definition  of 
bottom  trawl  in  §i  672.2  and  075.2  be 
deleted.  Rdiery  trawl  dosures  are 
expected  to  stipulate  fishing  with  trawl 
other  than  pelagic  trawls  be  prohibited. 
If  types  of  trawls  other  than  pelagic 
trawls  are  not  important,  daen  the 
definition  of  a  bottom  trawl  serves  no 
purpose,  llie  NOAA  recognizes  that 
other  trawl  conjurations  may  exist  or 
might  be  developed  whidi  would  also  be 
effective  in  reducing  bycatch.  The 
Secretary  wishes  to  solicit  input  fitun 
the  industry  in  this  respect 

(4)  Authorize  the  State  (^Alaska  to 
MaB<^  Demersal  Shelf  Rockfiah  With 
Council  Oversight  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

The  demersal  shelf  rockfish  fishery  is 
a  low-volume  hook-and-Une  fishery 
conducted  largely  by  small  vessels 
operating  out  ef  smaU  coastal 
commoBities  in  soutiwast  Alaska.  The 
current  GOA  FMP  provides  for  limited 


maMigBMntby  IheStateof  Ateka  of 
the  danefsal  shdf  Tveldisli  fishery  in  the 
Gulf  of  Alaska  Stsie  manapswnt  is 
limited  to  rieiures  rf  areas  smaller  than 
the  areas  described  in  the  FMP  aad 
imposition  of  overall  harvest  levels 
smaller  than  the  TAG  estabftshed  by  the 
Council.  The  State  can  apply  this 
maoagcment  regime  in  the  EEZ  only  to 
Slate  legistersd  seseds. 

To  date.  ■  TAG  far  demead  shdf 
rockfish  has  only  been  esiablisfaed  is 
the  Soadi«st  Oirtside  Disbrict  and  State 
manageneot  has  oa^  been  applied, 
therefete,  in  this  district  In  liNi  the 
specified  TAG  is  470  mt.  Abost  half  the 
harvest  of  desaersal  shelf  rodifi&b  coaoes 
from  the  EEZ  and  the  other  half  from 
State  waters  inside  3  miles  from  the 
baseline  from  whic'b  territcmal  sea  is 
measured.  Fisbetnun  move  freely 
between  State  and  Federal  waters  and 
at  times  even  depk^  fishing  gear 
directly  across  that  boundary. 
Consistency  between  State  and  Federal 
r^ulations  is  necessary  for  coherent 
management  of  (his  fishery. 

State  management  has  included 
intensive  dockside  monitoring  to 
determine  effqrt  data  for  projecting 
closures  as  wen  as  collecting  other 
information  to  manage  this  spedes 
assemblage.  Much  of  this  management 
is  more  detailed  and  labor  intensive 
than  NMFS  can  perform  under  priorities 
established  by  current  buxigeting  and 
staff  constraints. 

The  State  implemented  a  rockfish 
fishery  maiagement  plan  in  1989  that 
manages  demersal  theff  rockfish  in 
State  waters  adjaoenl  to  the  Southeast 
Outside  District.  The  management  plan 
includes  regulations  that  pertain  to 
inseason  adjustments,  seasons,  seasonal 
apportionments  of  quotas,  gear 
spedfications,  trip  limits,  direded 
fishing  quotas  (within  the  TAG),  and 
management  areas.  These  regulations 
provide  measures  to  effectively  manage 
this  fishery.  As  a  result,  however, 
certain  State  regulations  are 
inconsistent  with  Federal  regulations.  In 
recognition  of  the  management  and 
enforcement  problems  that  Bkety  will 
result  from  regulatory  inconttstencies, 
the  Council  adopted  a  management 
policy  in  the  Eastati  Regelatory  Area  as 
follows: 


The  State  of  AlaaKa  will  manage  State 
registered  vessels  fiataing  tor  demertalahetf 
rockfish  in  tl>e  Eastern  Regulatory  Area  with 
Council  oversight.  Under  this  oversight,  the 
State's  management  regime  fer  demersal 
shelf  rockfish  in  ttic  flatten  Regvlatwy  Area 
will  be  djwcted  at  ■waging  theae  lactfirii 
stocks  wiMb  theTAC  apei^Bed  hjr  the 
Council.  Such  State  ngiilntiana  aae  in 
addition  to  ami  strietet  than  Federal 
regulations.  State  Eegalatioas  aieaot  in 
conflict  with  the  FMP  as  long  as  they  are  (1) 


consistent  with  specific  ptaitiaiaaa  of  (he 
goals  and  objectives  of  the  FMP.  aad  (2) 
result  in  a  total  harvest  of  demersal  shelf 
rockfish  in  the  Eastern  Regulatory  Area  at  a 
level  no  greater  than  that  provide)  by  the 
FMP.  Such  State  regulations  wiH  app^  only 
to  vesans  regfsteretj  wrasT'  me  laws  of  tne 
State  af  Alaska. 

Regulatory  changes  proposed  by  the 
Alaska  Boarri  oTPiBlieries  that  are  related  to 
the  management  of  demersal  shelf  rockfiah. 
wilt  t>e  reviewed  l>y  NOAA  and  the  Council 
prior  to  their  adoption  to  assure  (hat  any  sm^ 
prapased  diaages  are  cpniiatenl  with  Iha 
goals  aodo^e^es  «f  Ike  FMP. 

Under  Coundl  oversight  die  State 
may  impose  any  of  tiie  fenowing 
categories  of  re^dafions  to  Slate 
registered  vessels  in  the  demersd  shelf 
rockfish  fishery  conduded  in  the  Eastern 
Regulatory  Area: 

The  directed  fishing  standard  for  demersal 
shelf  rockfish,  inseason  adjustments,  seasaas, 
seasonal  apportiamnenta  of  quotas,  gear 
specificatiooa.  trip  limits,  directed  fishing 
quotas,  and  maaageraent  areas. 

The  fettewing  categedes  ef 
regulations  at  SO  CFR  part  672  will  be 
maintained  as  Federal  regulations  unless 
specified^  exempted  l^  the  Secret«y. 
sod  rausl  be  cooq^ied  with  by  all  vessels 
in  this  fishery: 

Notices  establiahiag  pceKauoary  and  final 
TACs,  definitians  (except  tie  ditected  fidbiag 
standatd  lor  demersal  ahetf  lockfiah),  lelatiaa 
to  other  taws,  pemita,  recordliceping  and 
reporting,  general  prohibitions,  peaalties. 
harvest  limits,  probibited-speciea  catch  limits, 
measures  to  manage  designated  probibUed 
species,  and  oi>server  requirement 

(5J  Define  Overfishing  of  Groandfish 
Stocks 

The  national  standard  guidelines  at  50 
CFR  part  602  published  on  )uly  24, 1989 
(54  FR  3063)  require  each  FMP  to  (1) 
spec^,  to  dte  laasinsHat  extent  passible, 
an  objective  and  measurable  definilioa 
of  overfishing  for  each  stock  or  stock 
complex  covered  by  die  ¥MP  and  (2^ 
provide  an  analysis  of  how  the 
definition  was  detenaiaed  and  how  it 
relates  to  reprodudive  potential. 
Current  GOA  and  BSAI  FMPs  do  not 
contain  a  definition  of  overfishing  that  is 
consistent  with  the  netiond  standard 
guidefines.  To  comply  with  the 
guideBnes.  (he  Council  directed  the  plan 
teams  to  develop  alternative  definitions 
that  would  be  consistent  with  the 
national  standard  guidelines.  The 
Council  selected  a  definition  among 
seven  alternatives  developed  by  the 
plan  teams  in  both  FKifPs  as  best  suiting 
Alaska  groundfish  management  The 
preferred  d^nition  of  ewerfishmg 
contained  in  text  fat  bath  psopased 
amendments  (Aitenaative  4 — section 
3.3.3)  and  available  &om  the  Coundl 
address  at  the  above  address,  would 
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(6)  Other  Regahtory  Changes  in 
Addition  to  Those  Contained  in  the 
Proposed  FMP  Amernhnenis 

Inadditkui  to  the  above  measures 
imder  proposed  FMP  amendments  16 
and  21.  NOAA  pn^toses  certain  other 
measures.  These  measures  are 
described  below.  Comments  are  invited 
on  these  measures  as  well  as  the  above 
measures  implementing  Amendments  16 
and  21. 

One.  in  H  672.2  and  675Z  defimtisns 
for  fishing  line,  foot  rope,  }ig,  petroad- 
line,  aad  pot-and-longHne  gear  are 
proposed.  These  gear  types  may  be 
subject  to  new  relations  ia  the  fatuee. 
and  definitions  need  to  be  established 
for  purposes  of  devekipiag  new 
regulatioBS. 

Two.  m  9  67Sl22.  the  coordioates  af 
Cape  Peirce  are  psopased  to  be  cfaaafed 
to  58*33'  N.  laktude  and  161'43'  W. 
longitude.  Currest  caordiBates  5B'4flr  N. 
latihide  and  UO'IO'  W.  for^itaide  i 
misspecificd 


Section  304(aKl)!Cl  of  the  Magnuson 
Act  as  amended  by  Public  Law  99-659, 
reqm'res  the  Secretary  to  pubKsh 
regdations  proposed  by  a  Council 
within  15  days  of  recdpt  of  the  FMP 
amendment  and  regulations.  At  this  time 
the  Secretary  has  net  determined  that 
the  FMP  amendments  these  regulations 
would  implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Mayuison  Act  and  other  appficable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an 
rmirnaairnttil  assessment  (EA)  for 
these  FMP  amendments  that  discusses 
the  impact  en  the  environment  as  a 
result  of  this  rule.  A  copy  of  the  EA  may 
be  obtained  from  tfae  Council  at  the 
address  previously  cited,  and  comments 
on  it  ate  reqaested. 

The  Assistant  Adaunistrator  for 
Fisheries.  NOAA.  has  initially 
determined  that  the  pn^wsed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291. 71w  Ceune8  prepared  a 
regdatoty  impact  review  that  conchides 
diet  neoe  af  the  proposed  measutes  ia 
this  rde  wodd  cause  impads 
considered  significant  for  purposes  of 
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this  Executive  Order.  A  copy  of  this 
review  is  available  from  the  Council  at 
the  address  previously  cited. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  part  of 
the  regulatory  impact  review  which 
concludes  that  this  proposed  rule,  if 
adopted,  would  have  significant  effects 
on  small  entities.  A  copy  of  this  analysis 
is  available  from  the  Council  at  the 
address  previously  cited. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Alaska.  This  determination 
has  been  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act 

The  Department  of  Commerce's 
FederaUsm  Officer  has  determined  that 
Amendment  21  and  this  proposed  rule 
regarding  the  authorization  of  the  State 
of  Alaska  to  manage  demersal  shelf 
rockfish  with  Coimcil  oversight  in  the 
Eastern  Regulatory  Area  of  Uie  Gulf  of 
Alaska  have  sufficient  federaUsm 
implications  to  warrant  preparation  of  a 
federalism  assessment  (FA)  under  E.O. 
12812.  Because  section  304(a)(l)(D)(ii)  of 
the  Magnuson  Act  requires  the 
Secretary  to  publish  regulations 
proposed  by  the  Council  within  15  days 
of  receipt  there  is  insufficient  time  to 
prepare  an  FA  prior  to  publication. 
However,  an  FA  is  being  prepared  and 
will  be  available,  upon  request  at  the 
above  address.  Based  on  preliminary 
analysis,  there  are  no  provisions  or 
elements  of  Amendment  21  or  this 
proposed  rule  regarding  demersal  shelf 
rockfish  that  are  inconsistent  with  the 
principles,  criteria,  and  requirements  set 
forth  in  sections  2  through  5  of  E.O. 
12612.  Further,  Amendment  21  and  the 
proposed  rule  regarding  the  demersal 
shelf  rockfish  would  not  appear  to  affect 
Alaska's  ability  to  discha]<ge  traditional 
state  governmental  functions,  or  other 
aspects  of  state  sovereignty.  The  FA  will 
address  these  preliminary 
determinations  as  well  as  the  extent  to 
which  Amendment  21  and  this  proposed 
rule  regarding  demersal  shelf  rockfish 
•  will  impose  costs  or  burdens  on  Alaska 
and  Alaska's  ability  to  carry  out  its 
responsibilities  under  Amendment  21 
and  this  proposed  rule. 

Ust  of  Subjects  in  50  CFR  Parts  611. 672. 
and  675 

Foreign  fishing.  Fisheries.  Fishing 
vessels. 


Dated:  September  11, 199a 
Midiael  F.  TlOmaii. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611, 672  and  675 
are  proposed  to  be  amended  as  follows: 

PART  61 1— FOREIGN  FISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  16  U.S.C. 
971  et  seq..  22  U.S.C  1971  et  seq..  and  16 
U.S.C.13m  et  seq. 

2.  Section  611.93  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

§611.A3    Baring  Sm  and  Aleutian  Island* 
groundflali  ftahaiy. 

*        •        •        •        • 

(5)  Receiving  groundfish  prohibited. 
Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b)(3)(ii)  of  this 
section,  receipts  of  U.S.-harvested 
groundfish  that  are  composed  of 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  any  amount 
greater  than  or  equal  to  20  percent  of  the 
total  amount  of  other  groundfish 
received  as  described  under 
§  675.2l(b)(4)(v)  is  prohibited  in  any 
bycatch  limitation  zone  or  area  defined 
in  S  675.2  of  this  Title  when  the  JVP 
bycatch  allowance  pertaining  to  such 
bycatch  limitation  zone  or  area,  as 
specified  under  S  675.21(c)(1)  of  this 
Title,  has  been  attained. 


PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

3.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

AutiMKity:  16  U.S.C.  1801  et  seq. 

4.  In  S  672.1,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

9  672.1    Purpoae  and  scope. 

(d)  The  following  State  of  Alaska 
regulations  are  not  preempted  by  this 
part  for  vessels  regulated  under  this  part 
fishing  for  demersal  shelf  rockfish  in  the 
Eastern  Regtilatory  Area,  and  which  are 
registered  under  the  laws  of  the  State  of 
Alaska: 

5  AAC  28.110.    Fishing  seasons. 

5  AAC  28.130.    Gear. 

5  AAC  28.160.    Harvest  guidelines. 

5  AAC  28.170.    Possession  and  landing 

requirements. 
5  AAC  28.190.    Harvest  of  bait  by 

commerdai  permit  holders. 

5.  In  S  672.2.  the  definition  of  Bottom 
trawl  is  removed.  The  definitions  of 


Fishing  line,  Foot  rope.  Hook-and-Iine, 
Jig.  Pelagic  trawl  and  Pot-and-line  are 
revised  and  the  definition  for  Pot-and- 
longline  is  added  alphabetically  to  read 
as  follows: 

9672.2    Definition*. 

*  *        •        *        • 

Fishing  line  means  a  length  of  chain 
or  wire  rope  in  the  bottom  front  end  of  a 
trawl  to  which  the  webbing  or  lead 
ropes  are  attached. 

Foot  rope  means  a  chain  or  wire  rope 
attached  to  the  bottom  front  end  of  a 
trawl  and  is  attached  to  die  fishing  line. 

*  •        *        *        • 

Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

Jig  means  a  single  non-buoyed,  non- 
anchored  line  with  hooks  attached,  or 
the  taking  of  fish  by  means  of  such  a 

device. 

*  •        •        •        * 

Pelagic  trawl  means  (1)  a  trawl  which 
has  stretched  mesh  sizes  of  at  least  1 
meter,  as  measured  between  knots, 
starting  at  the  fishing  line  and  extending 
aft  for  a  distance  of  at  least  10  meshes 
and  going  aroiuid  the  entire 
circumference  of  the  trawl,  and  which 
webbing  is  tied  to  the  fishing  line  with 
no  less  than  0.3  meter  (12  inches) 
between  knots  around  the  circumference 
of  the  net;  or  (2)  a  trawl  whose  forward 
portions  comprise  parallel  lines  spaced 
no  closer  than  1  meter,  starting  at  the 
fishing  line  and  extending  aft  for  a 
distance  of  at  least  10  meters  and  going 
around  the  entire  circumference  of  the 
trawl. 

Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such  a 
device. 

Pot-and-longline  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 

6.  In  9  672.20.  paragraph  (c)(1)  is 
revised,  a  headiing  for  paragraph  (f)(2)  is 
added,  paragraphs  (f)(2)  (i)  and  (ii)  are 
revised,  paragraphs  (^(2)(iii)  and 
(f)(2)(iv)  are  redesignated  as  (f)(2)(iv) 
and  (f)(2)(v),  and  a  new  paragraph 
(f)(2)(iii)  is  added  to  read  as  follows: 


9672.20 

(1)  Notices  of  proposed  and  interim 
harvest  specifications,  (i)  After 
consultation  with  the  Coimcil,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  proposing 
specifications  of  annual  TAC.  DAH, 
DAP,  JVP,  TALFF,  and  reserves  for  each 


taigel  ^leetes  md  fte  "a 
category,  and  applicable  prohibited 
species  catch  amoints.  These 
specificBtion*  wiH  reflect  as  accurateiy 
as  poaaible  the  projected  change*  in  LLS. 
procesaing  and  hacvestiag  tu^wdty  aad 
the  extent  to  whick  U.S.  procesaing  aad 
harveatiag  wiU  occar  during  ttte  comsig 
year.  PubUc  rnwnpnt  en  these  asiouDts 
will  be  accepted  hff  the  Secretary  fat  30 
days  after  Ihe  notice  Is  filed  iorpublie 
inspection  with  the  Office  of  the  Federal 
Regiatar.  One-foiBlh  of  prehBaipary 
speciGcatiooa  and  a^ortienBients  wfll 
be  in  effect  on  jawiary  1  on  an  interim 
basis  and  will  rennia  in  effect  until 
superseded  by  a  Fodaial  Bagistar  notice 
of  final  specificatjoiu. 

(ii)  Notices  ofpaal  spec^icatkuu.  The 
Secretary  will  consider  comments 
received  on  the  proposed  specificatioas 
during  the  comment  period  and.  after 
CQDSultation  with  the  CooncU,  wiU 
publish  a  notice  in  the  Federal  Register 
speci^fii^  the  final  specification  ^ 
eadi  target  apeciea  and  the  "other 
species"  category  and  apportioamenta 
thereof  among  DAH.  DA1>.  JVP.  TALFF. 
and  reserves.  These  final  spec^cations 
will  supersede  the  interim 
specificationa. 
•        •        • 

(n  *  •  • 

(2)  Haltbut  PSCJimita,--{i)  Notices  dj 
proposed  halibut  PSC  limits  aad  target 
fishery  categories.  After  consultation 
with  the  Council,  die  Secretary  wiU 
publish  a  notice  in  the  Fedend  Register 
sped^piBg  the  propoaed  faalibat  PSC 
linita  for  {VP  vessels  and  DAP  vesaels 
using  frawl.  hook-and-lme,  aad  pot  gear. 
Each  ha^bttt  PSC  limit  may  be 
apportieaed  aaoog  the  regulatory  areas 
and  district*  of  the  Gulf  of  Alasio,  and 
may  be  allocated  by  season  under 
paragraph  (Q(2ttil4  ^  this  sectioa 
Target  fishery  cat^ories  for  parpese*  of 
9  672.26ref  this  part  may  also  be 
proposed  Public  oomment*  oa  these 
proposals  will  be  accepted  by  the 
Secretary  for  30  days  after  the  notice  is 
filed  for  pubUc  inspection  widi  the 
Office  of  the  Federal  Register. 

(ii)  Notices  affinal  halibut  PSC  Hmits 
and  target  fishery  categories.  The 
Secretary  w^  consider  cofnents 
received  on  propoeed  hidJbat  PSC  limits 
and  target  fiafaery  categories  and.  after 
consultation  with  the  Coane^  wiH 
publish  a  notice  in  the  Federal  fuJiilM 
speci^ring  the  final  kaiM}tit  PSC  hniits 
and  seasoari  aUocatioDs  tkereoC  as  weO 
as  target  fishery  categories  for  the  next 
year.  A  notice  of  iieae  determination* 
WiU  be  poMiAed  in  the  Fedaral  Ra^ater 
on,  or  a*  aorni  as  practicable  after, 
January  1  of  the  new  fiahing  year  and 
wiU  also  be  nwdB  avattabte  to  the  puUte 


by  the  Megtanal  Diractv  tfarau^  oftcr 
mitaUeaeon. 

(iii)  The  Secretary  will  base  any 
seasonal  allocations  of  the  halibut  PSC 
limits  en  tfie  foflowing  type*  of 
information: 

(A)  Seasonal  di*tirliuthia  of  haltbnt. 

(B)  Seasonal  distribution  of  target 
^oundfish  species  relafive  to  halibut 
distribution. 

(C)  B)q)ected  hafihut  b]rcatch  needs  en 
a  seasonal  basis  relevant  to  dianges  in 
halibut  biomass  and  expected  catdies  of 
target  groundfish  species, 

(D)  &(peeted  variations  in  bycatdi 
rates  tfaroughoat  the  fishing  yeai; 

(E)  Expected  changes  in  directed 
groundfish  fishing  seasons, 

fF)  Expected  start  of  fishing  effort, 
and 

(G)  Economic  ejects  of  estaUnsRing 
seasonal  halibut  aflocations  on 
segments  of  the  target  growndfish 
industry. 

7.  Amendment*  to  9  672.24  which 
were  pubFahed  August  7, 1990  [55  FR 
33715]  and  which  would  expire  on 
November  10, 1990  would  continue  in 
effect  as  permanent  amendments  and 
paragraph  (b)  would  be  revised  as 
follows: 


9672.24 


(b)  Gear  restrictions.  (1)  Eadi  pot 
used  to  fish  for  groimdfish  mnat  be 
equipped  with  a  biodegradable  panel  at 
least  18  indies  in  length  that  is  parallel 
to,  and  withni  6  inches  of,  the  bottom  of 
the  pot.  and  which  is  sewn  i4>  with 
imtreated  cotton  thread  of  no  larger  size 
than  #30. 

(2)  Each  pot  used  to  fish  for 
groundfish  must  be  equipped  with  rigid 
tiuuiel  openings  that  are  no  wider  than  9 
inches  and  no  higher  than  9  inches,  or 
soft  tunnel  openings  with  dimensions 
that  are  no  wider  than  9  inches. 


8.  A  new  9  672.26  is  added  as  follows: 

9  672.26.    Vessel  incentive  program  to 
reduce  proMblted-apecles  bycatdt  rate*. 

(a)  General.  No  person  may  engage  in 
directed  fishing  for  groundfish  from  a 
particular  vessel  in  any  Federal 
reporting  area  off  Alaska  for  the 
applicable  suspension  period  specified 
in  paragraph  (d)(2}  of  this  section  if  that 
vessd's  av^age  c^ncrved  bycatch  rate 
of  Pac^c  hahbot  while  engi^^  in 
fishing  for  groundfish  in  a  specked 
target  fishery  category  has  exceeded 
minimam  halibnt  bycatch  perforamnce 
standards  wptd&tA  aader  paragraph  (c) 
of  this  section.  For  parpo*es  of  this 
section,  only  data  collected  by 
observers  certified  under  the  fBifi'S 
Otwenper  Program  (see  9  672.27}  wiU  be 


used  to  < 

bycatA  miss  for  iadiwkhdd ' 
"Observed"  niars  to  data  oottaoled  by 
NMF&oestifisd  ohserwMS. 

(b>  Tnijrt  finery  rattgnrin  (IJFer 
purpose*  of  this  sectiwt,  the  spade* 
composition  of  a  vessel'*  total  observed 
groundfish  catch  durii^  a  weekly 
reporting  period  wiQ  determine  what 
target  fishery  category  the  vtisei  wiH  be 
placed  in  for  purposes  of  judging  the 
vessefs  halibut  bycatch  rate  against  the 
minimum  faalibat  bycatdi  perfbnnanee 
standards  specffied  nnder  paragraph  (^ 
of  this  set  Hun. 

(2)  The  Secretary,  after  consultation 
win)  (he  CoBRciI.  wm  aiuiualiy  pooRsh 
pi  eiiiRinary  target  frehery  categories  for 
the  next  calender  year  that  wiB  be  used 
to  judge  mdhFidBal  vessels'  batiwt 
bycatdi  lale*  in  (he  notices  required 
under  1 672.aO(fK2)  of  this  pari  Pabhe 
comment  on  these  ratrgnripi  wiil  he 
accepted  tqr  the  Secretary  for  a  period  of 
30  days  ^ter  the  categories  have  been 
filed  for  pubiication  in  the  Fadscal 
Register.  The  Secretary  will  consider  all 
timely  comments  when  determining, 
after  consultation  with  the  Council,  die 
final  target  fishery  categories  fiar  the 
next  year. 

(c)  HaKhat  bycatch  performance 
standards.  (1)  The  Regioira)  Director  wfll 
use  observed  bycatch  rates  of  h^bot 
for  vessels  with  two  or  more  observed 
fislnng  days  doeiag  a  weakly  leyorting 
period  to  calcalate  each  vtimY*  aiiiagiw 
bjnatch  rate  for  that  reporting  week. 

(2)  After  each  weekly  reporing 
period,  the  Regioiial  Director  will 
compare  Aie  average  ob*crved  halibttt 
bycatch  rate  for  each  veasel  calculated 
fit>m  the  best  available  observer  data    . 
for  the  four  most  recent  weeks,  or  a 
lesser  number  of  weeks  if  constrained 
by  data  availability,  that  a  vessel  fished 
in  a  target  fishery,  as  defined  under 
paragr^h  (b]  of  this  section,  against  the 
average  bycatch  rate  calculated  fitim 
the  best  avaflable  observer  data  for  all 
vessris  in  (he  same  target  fishery 
category  for  Ae  four  most  recent  weeks. 
or  a  lesser  number  of  weeks  if 
constrained  by  data  avatlabffity. 

(3)  Based  on  dre  observer's  bycatch 
rates  odctdated  nnder  paragraph  (cK2) 
of  this  section,  the  Regkmal  Director 
may  determine  that  a  vessel  has 
exceeded  bahhat  bycatch  perfocmancs 
standards  if  it  exhibHs  an  average 
observed  hahbat  bycatch  rale  in  a  target 
fishery  category  dmt  is  more  dmn  two 
times  die  average  bycatdi  rate 
calculated  from  obaerver  data  for  aXL 
vessel*  fidring  contemfwraneoioly  in 
that  target  fishery  category. 

(d)  Vessel  suspension — (1) 
Determinations,  [i]  If  the  Regional 
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Director  determines  that  a  vessel  lias 
exceeded  halibut  bycatch  performance 
standards  in  a  target  fishery,  the 
Regional  Director  will  notify  the  vessel 
operator  and  owner  that  the  vessel  is 
suspended  for  the  duration  of  the 
suspension  period  specified  tn 
paragraph  (d)(2)  of  this  section.  Such 
suspension  shall  be  effective  upon 
notification  by  the  Regional  Director. 

(ii)  An  operator  or  owner  of  a  vessel 
subject  to  suspension  under  this  section 
may  petition  the  Regional  Director  to 
review  the  observer  data  upon  which 
the  determination  was  based.  The 
Regional  Director  will  revoke  the  vessel 
suspension  if  the  review  demonstrates 
that  the  vessel  (fid  not  exceed  minimum 
halibut  bycatdi  perfixmance  standards. 

(2)  Duration  of  vessel  suspensions. 
The  suspension  periods  for  a  vessel's 
failure  to  meet  minimnm  halibut  bycatch 
performance  standards  will  be: 

(i)  5  days  for  the  first  faOure  during 
any  period  within  the  preceding 
consecutive  12  months; 

(ii)  14  days  for  the  second  failure 
during  any  period  within  the  preceding 
consecutive  12  months;  and 

(iii)  42  days  for  the  third  and  each 
successive  failure  diuing  any  period 
within  the  preceding  consecutive  12 
months. 

(3)  Subsequent  observer  coverage.  If 
not  otherwise  required  to  do  so  under 

§  672.27,  a  vessel  must  carry  an  observer 
on  board  during  the  first  two  weeks  of 
fishing  activity  following  a  14-day 
suspension  period  and  during  the  first 
four  weeks  of  fishing  activity  following  a 
42-day  suspension  period. 

(e)  Appeal  procedures.  A  vessel 
operator  or  owner  may  appeal  a  notice 
of  suspension  under  paragraph  (d)  of 
this  section  to  the  Assistant 
Administrator.  Appeals  must  be  filed  in 
writing  within  7  days  of  suspension  and 
must  contain  a  statement  setting  forth 
the  basis  for  the  appeal.  Appeals  must 
be  filed  vrith  the  Regional  Director, 
Alaska  Region,  NMFS.  The  appeal  may 
be  presented  at  the  option  of  the  vessel 
operator  or  owner  at  a  hearing  before  a 
person  designated  by  the  Assistant 
Administrator  to  hear  the  appeal  The 
Assistant  Administrator  or  a  designee 
will  determine,  based  upon  the  record, 
including  any  record  developed  at  a 
hearing,  if  the  suspension  is  supported 
under  the  criteria  set  forth  in  these 
regulations.  The  dedsicm  of  the 
Assistant  Administrator  will  be  the  final 
decision  of  the  Department  of 
Commerce. 


PART  e7S-OflOUNOFI8H  OF  THE 
BERINQ  SEA  AND  ALEUTIAN  tSLANDS 
AREA 

9.  The  authority  citation  for  50  CFR 
Part  675  continues  to  read  as  follows: 

AudMrity:  16  U.S.C  Ism  et  seq. 

10.  In  {  675.2,  the  definition  ol  Bottom 
trawris  removed:  the  definitions  of 
Bycatch  Limitation  Zone  1.  Bycatch 
Limitation  Zone  2,  Bycatch  Limitation 
Zone  2H.  Fishing  line.  Foot  rope  and 
Pelagic  trawl  are  revised  and  the 
definitions  ol  Hook-and-line,  Jig,  Pot- 
and-line.  and  Pot-and-longline  are 
added  alphabeticaUy.  The  amendments 
to  the  definition  of  statistical  area 
which  were  published  on  August  9. 1989 
(54  FR  32642)  and  would  expire  on 
December  31, 1990.  would  continue  in 
effect  as  permanent  amendments. 

1675.2   DellntMons. 

***** 

Bycatch  Limitation  Zone  1  (Zone  1) 
means  that  part  of  the  Bering  Sea 
Subarea  that  is  south  of  58*00'  N. 
latitiide  and  east  of  165*00'  W.  longitude 
(Figure  2). 

Bycatch  Limitation  Zone  2  (Zone  2) 
means  that  part  of  the  Bering  Sea 
Subarea  bounded  by  straight  lines 
connecting  die  following  coordinates  in 
the  order  bsted  (Figure  2): 

North  latitude  We$t  longitude 

54*  30* MS'  00' 

5S*  Off,,   186"  Off 

58*00' 171'OOf 

80*  Off ITS*  Iff 

58*  25' Vtr  2ff 

64*  W MTW 

5**  W    18S*  Off 

Bycatch  Limitation  Zone  2H  means 
that  part  of  the  Bering  Sea  Subarea 
bounded  by  straight  lines  connecting  the 
following  coordinates  (Figure  2): 

North  latitude  Wett  longitude 

54*3ff 186*  Off 

58*  3ff 185*  Off 

58*  3ff 170*  Off 

55*  42* 170*  Off 

54*  30'„        lO''  ^ 


54*3ff~ 


186' Off 


Fishing  line  means  a  length  of  chain 
or  wire  rope  in  the  bottom  front  end  of  a 
trawl  to  which  the  webbing  or  lead 
ropes  are  attached. 

•       •       *       •        • 

Foot  rope  means  a  chain  or  wire  rope 
attached  to  the  bottom  front  end  of  a 
trawl  and  is  attadied  to  the  fishing  line. 

Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

Jig  means  a  single  non-buoyed,  non- 
anchored  line  with  hooks  attached,  or 


the  taking  of  fish  by  means  of  such  a 
device. 

Pelagic  trawl  means  (a)  a  trawl  which 
has  stretched  mesh  sizes  of  at  least  1 
meter,  as  measured  between  knots, 
starting  at  the  fishing  line  and  extending 
aft  for  a  distance  of  at  least  10  meshes 
and  going  around  the  entire 
circumference  of  the  trawl,  and  which 
webbing  is  tied  to  the  fishing  line  with 
no  less  than  0.3  meter  (12  inches) 
between  knots  around  the  circumference 
of  the  net;  or  (b)  a  trawl  whose  forward 
portions  comprise  parallel  lines  spaced 
no  closer  than  1  meter,  starting  at  the 
fishing  line  and  extending  aft  for  a 
distance  of  at  least  10  meters  and  going 
around  the  entire  circumference  of  the 
trawl. 

Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such  a 
device. 

Pot-and-longline  means  a  stationary, 
buoyed,  and  andiored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 
•       •       •       *       * 

11.  The  amendments  to  {  675.7, 
pubUshed  on  August  9. 1989  (54  FR 
32642)  hich  would  expire  December  31. 
1990,  would  continue  in  effect  and 
paragraph  (d)  would  be  revised  to  read 
as  follows: 

§676.7    ProWbHiotis. 


(d)  Conduct  any  fishing  contrary  to  a 
notice  issued  under  S§  675.21  or  675.26. 
•       •       ♦        •       • 

12.  The  amendments  to  i  675.20  for 
paragraphs  (e)(l)(iii)  and  (e)(2)(ii),  which 
were  published  August  9, 1989  (54  FR 
32642)  and  would  expire  December  31, 
1990,  would  continue  in  effect  as 
permanent  regulations. 

13.  In  §  675.20,  paragraph  (a)(7)  and 
paragraph  (e)(4)  are  revised,  to  read  as 
follows: 

{675.20    Gsneral HmNatkMW. 

(a)  •  *  * 

(7)  Notices  of  proposed  and  Interim 
harvest  specifications  and  target  fishery 
categories,  (i)  After  consultation  with 
the  Council,  the  Secretary  will  publish  a 
notice  in  the  Federal  Renter  proposing 
specifications  of  initial  TAC  and 
apportionments  thereof  among  DAH, 
DAP,  JVP,  TALFF,  and  reserves,  for  each 
target  species  and  the  "other  species" 
category,  and  applicable  prohibited 
species  amounts.  These  specifications 
will  reflect  as  accurately  as  possible  the 
projected  changes  in  U.S.  processing 
and  harvesting  capacity  and  the  extent 


to  which  U.S.  processing  and  harvesting 
will  occur  during  the  coming  year.  The 
Secretary  will  also  propose,  after 
consultation  with  the  Council,  target 
fishery  categories  for  purposes  of 
S  675.26  of  this  part.  Public  comment  on 
these  proposals  will  be  accepted  by  the 
Secretary  for  30  days  after  the  notice  is 
filed  for  public  inspection  with  the 
Office  of  the  Federal  Register.  One- 
fourth  of  the  amount  of  each  preliminary 
specification  and  apportionment  will  be 
in  effect  on  January  1  on  an  interim  basis 
and  will  remain  in  effect  until 
superseded  by  final  specifications. 

(ii)  Notices  of  final  specif ications  and 
target  fishery  categories,  llie  Secretary 
will  consider  comments  received  on  the 
proposed  specifications  during  the 
comment  period  and,  after  consultation 
with  the  Council,  will  publish  a  notice  in 
the  Federal  Register  specifying  the 
initial  TAC  for  each  target  species  and 
the  "other  species"  category  and 
apportionments  thereof  among  DAP, 
JVP,  TALFF,  and  reserves.  These  final 
specifications  will  supersede  the  interim 
specifications.  The  notice  will  also 
include  final  target  fishery  categories. 


itUe 


(e)  *  *  ' 

(4)  The  adjustment  of  a  TAC  or  PSC 
liinit  or  PSC  allowance  for  any  species 
under  paragraph  (e)(l)(iii)  of  diis  section 
must  be  based  on  the  available  scientific 
information  concerning  the  biological 
stock  status  and  harvest  of  the  species 
in  question  and  on  the  Regional 
Director's  determination  that  the 
currently  specified  TAC  or  PSC  limit  or 
PSC  allowance  is  incorrect  Any 
adjustment  to  a  TAC  or  PSC  limit  or 
PSC  allowance  must  be  reasonably 
related  to  a  change  in  biological  stock 
status,  except -that  a  PSC  limit  or  PSC 
allowance  may  be  adjusted  if  it  was 
incorrecUy  specified  due  to  a  calculation 
error  or  to  allow  redistribution  of 
uucaught  PSC  allowances  among 
fisheries. 

14.  Section  e7&21  is  revised  to  read  as 
follows:  I    - 

9675.21    ProMMtedspeciss  catch  (P80 
NmHatlons. 

(a)  PSC  limits.  (1)  The  PSC  limit  of  red 
king  crab  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  200,000 
red  Idng  crabs. 

(2)  The  PSC  limit  of  Tanner  crabs  (C. 
bairdi\  cau^t  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  1 
million  animals. 

(3)  The  PSC  Ikoit  of  Tanner  crabs  (C. 
bairdi)  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 


Zone  2  during  any  fishing  year  is  3 . 
million  animals. 

(4)  The  primary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacffic  halibut 
equivalent  to  4,400  metric  tons. 

(5)  The  secondary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in  die 
Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  5,333  metric  tons. 

(b)  Apportionment  of  PSC  limits — (1) 
Apportionment  to  fishery  categories. 
The  Secretary,  after  consultation  with 
the  Council  will  apportion  each  PSC 
limit  into  bycatch  allowances  that  will 
be  assigned  to  the  target  fishery 
categories  specified  in  paragrairii  (b)(3) 
of  this  section,  based  on  eadi  fishery's 
proportional  share  of  the  anticipated 
incidental  catch  during  a  fishing  year  of 
prohibited  species  for  which  a  PSC  limit 
is  specified  and  the  need  to  optimize  the 
amount  of  total  groundfish  harvested 
under  established  PSC  limits.  The  sum 
of  all  bycatch  allowances  of  any 
prohibited  species  will  equal  its  PSC 
limit 

(2)  Seasonal  apportionments  of 
bycatch  allowances.  The  Secretary, 
after  consultation  with  the  CouncU,  may 
apportion  fishery  bycatch  allowances  on 
a  seasonal  basis.  The  Secretary  will 
base  any  seasonal  apportionment  of  a 
bycatch  allowance  on  the  following 
types  of  information: 

(i)  Seasonal  distribution  of  prohibited 
species; 

(ii)  Seasonal  distribution  of  target 
groundfish  species  relative  to 
prohibited-species  distribution; 

(iii)  Expected  prohibited-species 
bycatch  needs  on  a  seasonal  basis 
relevant  to  changes  in  prohibited- 
spedes  biomass  and  expected  catches 
of  target  groundfish  species; 

(iv)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  yean 

(v)  Expected  changes  in- directed 
groimdfish  fishing  seasons; 

(vi)  Expected  start  of  fishing  effort; 
and 

(vii)  Economic  effects  of  establishing 
seasonal  prohibited-species 
apportionments  on  segments  of  the 
targetgroundfish  industry. 

(3)  The  Secretary  will  publish 
annually  in  the  Federal  Register 
proposed  and  final  bycatch  allowances 
and  seasonal  apportionments  in  the 
notices  required  under  {  675.20(a)(7)  of 
this  part  Public  comment  will  be 
accepted  by  the  Secretary  on  the 
proposed  bycatch  aUowances  and 
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seasonal  apportionments  for  a  period  of 
30  days  after  the  notice  of  them  is  filed 
for  public  inspection  in  the  Office  of  the 
Fadnal  Ra^ar. 

(4)  For  purposes  of  this  section,  five 
domestic  fisheries  are  defined  as 
follows: 

(i)  DAP  flatfish  fishery  means  DAP 
fishing,  which  results  in  retention  during 
any  weekly  reporting  period  of  yellowfin 
sole  and  "other  flatfish"  in  the  aggregate 
in  an  amount  greater  than  or  equal  to  20 
percent  of  the  total  amount  of  other 
groundfish  retained,  calculated  in  round 
weight  equivalents. 

(ii)  DAP  rock  sole  fishery  means  DAP 
fishing,  whidi  results  in  retention  during 
any  weekly  reporting  period  of  rock  sole 
in  an  amount  greater  than  or  equal  to  20 
percent  of  the  total  amoimt  of  other 
groundfish  retained,  calculated  in  round 
weight  equivalents. 

(iii)  DAP  turbot  means  DAP  trawl 
fishing,  which  results  in  retention  during 
a  weekly  reporting  period  of  Greenland 
turbot  and  arrowtooth  flounder  in  the 
aggregate  in  an  amount  greater  than  or 
equal  to  20  percent  of  the  total  amount 
of  other  groundfish  retained,  calculated 
in  round  weight  equivalents. 

(iv)  DAP  other  fishery  means  DAP 
trawl  fishing,  which  results  in  retention 
during  any  weekly  reporting  period  of 
any  combination  of  groundfish  species 
which  does  not  quaUfy  the  fishery  as  a 
"flatfish,  rock  sole,  or  turbct  fishery." 

(v)  JVP  flatfish  fishery  npans  the 
receipt  by  foreign  vessels  of  groundfish 
that  during  any  weeldy  reporting 
period,  is  composed  of  20  percent  or 
more  of  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  in  the  aggregate, 
calculated  in  round  weight  equivalents. 

(c)  Attainment  of  a  PSC  allowance. — 
(1)  By  the  DAP  flatfish,  rock  sole,  or 
turbot  fisheries  or  the  JVP  flatfish 
fishery,  (i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S 
fishing  vessels  using  trawl  gear  will 
catch  either  of  the  PSC  allowances  of 
red  king  crabs  or  C.  bairdi  in  2k)ne  1 
while  participating  in  either  the  DAP 
flatfish.  DAP  rock  sole,  DAP  turbot  or 
JVP  flatfish  fisheries  as  defined  in 
paragraph  (b)(4)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Fedtoal  Register  closing  Zone  1  to 
vessels  engaging  in  that  directed  fishery 
for  the  remainder  of  the  fishing  year. 

Cii)  If.  during  the  fishing  year,  the 
Ri^onal  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  PSC  allowance  of  C.  bairdi  in 
Zone  2  while  participating  in  either  the 
DAP  flatfish.  DAP  rock  sole,  DAP  turbot 
or  JVP  fla^sh  fisheries  as  defined  in 
paragraph  (b)(4)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
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vemlB  tagiigiiS  is  ikat  direeled  fMfairy 
f or  *•  naModtf  of  t6e  Mriaf  year, 
(iii)  if,  during  the  fishing  yrar.  Aft 
Regional  DtPMtot  <iawBiM»  yiBt  US. 
fishing  vaaaek  aaing  tawl  gfBsv  wiM 
catch  the  primary  PSC  allowance  af 
Pacific  halibut  iA  thv  Besiot  Sa  as* 
Alcatiin  IbIiiitH  Msaagfmtnl  ^^<^ 
while  pnftiripatit  in  either  the  DAP 
flatfiaW  DAP  rock  soli.  DAP  tarhot.  at 
|VP  Oalfish  fisberiea  aa  defined  in 
paragraph  (b)(4>  of  thia  sectioa.  the 
Secretary  wiU  puUish  a  natkc  i»  the 
Federal  Register  dosing  Zonea  1  and  2H 
to  vessels  pngagyMg  in  that  direeled 
fishery  far  the  leckaiader  of  tha  &hiiig 
year. 

(tv)  U,  during  the  fishuigyeaf;  &b 
Regional  Directar  detetmines  that  VS. 
fishing  vessels  using  toawl  gear  wiB 
catch  the  secondary  PSC  aQowance  ef 
Pacific  halibut  in  the  Bering  Sea  and 
Aleutian  islands  Management  Area. 
while  partictpating  in  either  the  DAP 
flatfish.  DAP  rock  sole.  DAPturbot.  or 
JVP  fTatftsh  fisheries  as  defined  in 
paragraph  {b)Hl  of  this  secton,  the 
Secretary  win  publish  ft  notice  i»  the 
FeikHal  Kegbter  elesing  ^  entire 
Bering  Sea  and  AlentiaB  bloida 
Management  Area  to  vessel  engpgiag 
in  that  directed  fishny  f^  thv  remainder 
of  the  fishing  year. 

[2}  By  the  "VAP other fiahems".  (^H. 
during  die  fMriBf  yean  tte  Regroml 
Directer  determines  that  US.  fislnng 
vessels  wtf  catch  etifaer  ef  the  PSC 
allowances  of  red  king  crabe  er  C  Amnff 
in  Zone  1  wMe  parttcipatiag  in  the 
"DAP  ether  finery'*  as  defined  in 
paragraph  (I^H)  ^  tf>^  seelkm.  the 
Secretary  wS  pabfish  a  notice  m  the 
TudsiBlMsghms  thiiiiiig  Tenti  1  tnr  thr 
remainder  of  the  year  l»  DAP  teasi4 
vessels  uahig  olkar  tha«  peingic  tiai 
gear  in  §w  candNBcd  dbeded  Miery  for 
poHecfc  and  ftcitie  codi  anck  that  these 
two  species  anwl  csmpriae  lea»tha»» 
percent  of  dw  aggregate  amoanl  of  Ibe 
other  gioandfiih  or  gwwdBah  peoducls 
retainad  by  dM  veaael  daim  •  waeUy 
reporflng  psfiad^ 

(i9  It  dariny  iK  fiihini  year,  the 
Region^  Dveelar  drteiminea  dkat  MS, 
fishing  snsMJs  will  calch  tfce  PSC 

parttdpni^ln*e 'HAT  «l 
Uw  Socretaey  wtt  pnbiUl  a 
Fedent  b#ilv  elHii^  Zoae  2  far  Ifci 
remaindar  ai  Hk  year  to  IMP  tnwl 

EtiMrf 


other 

retained^ 
reporting  p«ia^ 


(iii)  II  dosint  d»  fiahing  yean  die 
Regional  Director-determines  that  MS. 
fishing  veaada  uanig  hawl  gear  wdl 
catch  the  prinary  PSC  atowance  of 
Pacific  hahfaal  i»  ^  Bering  Sea  and 
Aleutian  latands  Manageneal  Ares 
while  poitfcipating  in  the  "DAP  ^her 
fishery."  Ae  Secr^ary  wdl  pnWiah  a 
notice  in  the  Fodani  Rqiaan^  eloaiag 
Zones  Y  nd  2H  for  die  remniader  (tf  Uie 
fishing  year  to  BAP  tnw)  veaada  using 
other  than  priagic  trawi  gear  in  the 
combined  directed  fishery  farpottock 
and  Pacffic  ood  s«d»  that  thesa  two 
species  amst  comprise  less  thaaa  20 
percent  of  the  aggiigate  amoont  of  tlw 
other  giuaniMTiih  or  groend&h  produda 
retained  by  dw  vesaet  daring  a  week^ 
reporthig  period. 

(iv]  0.  darmg  the  fishing  year,  te 
Regiflii^  Directcn'  deteiininea  diai  U.S. 
fishing  vesads  asing  trawl  gear  witt 
catch  the  secondary  PSC  allowance  of 
Pacific  halibut  in  the  Bering  Sea  and 
Aleutian  lafands  Manasanient  Area 
whde  participating  in  the  "DAP  other 
fiahery.'*  the  Secretary  wiU  pobbah  a 
n^e  in  the  Fudsiai  Ragist»  dosing  the 
Bering  Sea  md  Akntiait  kianda 
Mane^ement  area  for  the  remainder  of 
the  year  to  DAP  trawl  vesaels  asing 
other  tfasi  pdogic  trawl  gear  in  the 
combined  directed  fishery  for  pollock 
and  Pacific  cod.  nch  diot  these  two 
species  most  comprise  lesa  than  20 
perceit  of  dw  aggregate  aanont  ef  dm 
Qftfaer  groondfiah  or  groondfish  products 
retained  by  tbeveasei  during  a  weekly 
reporting  period. 

15.  Section  675122  cuasialing  of 
paragraphs  (a)  threu^  (^  which  was 
added  AugDSt  9.  ma.  md  which  would 
expire  December  31, 1900.  would 
continoe  in  efiect  as  a  permanent 
regulation  and  paragraph  (e>  woald  be 
revised  to  reed  aa  fadews: 


{675.22 


paragraph  (c)  aa  (d).  and  adding  new 
paragraph  (b)  and  a  headifig  for 
redesignated  paragraph  tc)  to  read  as 

follows: 

§67Sl24   Gear  Hrattatiena. 

|b)  Gear  restrictwax  Ct)  Each  pot 
used  in  grouadfish  fisheries  mast  have  a 
biodegradable  panel  at  least  %&  inches  in 
Igngth  that  is  paraHel  to.  and  within  6 
inches  of.  die  bottom  of  die  pot,  and 
which  is  sewn  up  with  untreated  cotton 
thread  of  no  larger  aae  than  #3a 

(2)  All  pota  used  in  the  groondfish 
fisheries  must  have  rigid  tunnel 
opema^  that  are  ao  wider  thaa9 mches 
and  no  hi^wr  dian  9  inches,  or  s^t 
tunnel  openings  that  are  no  wider  than  9 
inches  in  diameter. 

{c)  Gear  allocations  "^  "  \ 
*        •        •        •       • 

16.  A  new  I  ^5J0  is  added  as 
follows: 


§67SJt  V< 


(e)  U  the  Reponal  EKrcctor  deteraiinea 
diat  vessels  fiahing  with  traiid  gear  in 
the  areas  described  in  paragrepha  ^ 
and  (d)  of  due  section  will  eaada  die  PSC 
limit  of  12ja0OBed  king  eraba>  he  wdl 
immediately  prohibil  all  fishing  wito 
trav^  gear  to  thoer  areas  by 
the  Federal  Register. 


$675.22 

16.  Section  67&22^  wfaicfc  wee  added 
December  6i  IfWfS*  PR  saao^  is 
amended  by  lewiiiiit  dw  teoidtoBlis  ef 
Gape  PeiRe  to  lend:  isras-Ni  kUitods; 
161*43'W.  laegitodi)." 

17.  SectiM  t7&M  ie  oMBdid^  ^ . 
redesignatlQB  pereg^aphe  M  and  |b)  aa 

(c)(1)  and  (eM2Ki 
(d)aspaMgiaph(aki 


(a)  GeneraA  No  person  Biay  engage  to 
directed  filing  for  groamffish  bom  any 
particular  vessel  in  any  Federal 
reporting  area  off  Alaska  for  the 
applicable  suspension  period  specified 
in  paragraph  (dK2)  of  this  scctiooi  if  that 
vessel's  average  observed  bycatch  rate 
of  Pacific  halibat  while  engaged  m 
fishing  forgroundfish  in  a  specified 
target  fishery  category  has  exceeded 
minimum  halibut  bycatch  performance 
standards  specified  under  paragraph  (c) 
of  this  section.  For  the  purposes  of  thia 
section,  only  data  collected  by 
observers  certified  uader  the  NMFS 
Observer  program  (see  &  675.27}  wiR  be 
used  to  determine  prahibited-species 
bycatch  ratesior  individual  vessels. 
"Observed"  refers  to  data  collected  by 
NMFS  certified  observers. 

(b)  Target  fithery  categories.  W  For 
purposes  c^  Utis  section,  the  species 
composition  of  a  vessel's  total  observed 
gioundfisb  catch  durmg  a  weekly 
reporting  period  will  determine  what 
target  fishery  category  the  vessel  wiH  be 
placed  m  far  purpeeee  el  jadpeg  the 
vessel's  halibut  bycatch  rate  agmnst  Ae 
nankaaB  hahbet  ^»catdi  perfannnce 
standarda  specified  ander  paragraph  |c^ 
of  this  section. 

|2)  The  Secretory,  after  ooBseltatioB 
widi  die  Council,  will  annually  puUidi 
pr^minery  terget  fishery  categpries  br 
the  nosit  calendar  year  dtol  todi  be  need 
to  judge  i 
bycatdi  i 
under  §  675.20(a)(7).  Public) 

these  categpriee  will  he  ectL^ 

Secretory  br  a  period  of  30  days  alter 

the  cat 


publication  in  the  Federal  Register.  The 
Secretary  will  consider  all  timely 
comments  when  determining,  after 
consultation  with  the  Council,  the  final 
target  fishery  categories  for  the  next 
year. 

(c)  Halibut  bycatch  performance 
standards.  (1)  The  Regional  Director  will 
use  observed  bycatch  rates  of  halibut 
for  vessels  with  two  or  more  observed 
fishing  days  during  a  weekly  reporting 
period  to  calculate  each  vessel's  average 
bycatch  rate  for  that  reporting  week. 
Observed  catch  will  be  based  on 
retained  catch  rather  than  total  catch. 

(2)  After  each  weekly  reporting 
period,  the  Regional  Director  will 
compare  the  average  observed  halibut 
bycatch  rate  for  each  vessel  calculated 
fi*om  the  best  available  observer  data 
for  the  four  most  recent  weeks,  or  a 
lesser  number  of  weeks  if  constrained 
by  data  availability,  that  a  vessel  fished 
in  a  target  fishery,  as  defined  under 
paragraph  (b)  of  this  section,  against  the 
average  bycatch  rate  calculated  bom 
the  best  available  observer  data  for  all 
vessels  in  the  same  target  fishery 
category  for  the  Four  most  recent  weeks, 
or  a  lesser  number  of  weeks  if 
constrained  by  data  availability. 

(3)  Based  on  the  observer's  bycatch 
rates  calculated  under  paragraph  (c)(2) 
of  this  section,  the  Regional  Director 
may  determine  that  a  vessel  has 
exceeded  halibut  bycatch  performance 
standards  if  the  vessel  exhibits  an 
average  observed  halibut  bycatch  rate 
in  a  target  fisheiy  category  that  is  more 
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than  two  times  the  average  bycatch  rate 
calculated  fit)m  observer  data  for  all 
vessels  fishing  contemporaneously  in 
that  target  fishery  category. 

(d)  Vessel  suspension — (1) 
Determinations,  (i)  If  the  Regional 
Director  determines  that  a  vessel  has 
exceeded  minimum  halibut  bycatch 
performance  standards  in  a  target 
fishery,  the  Regional  Director  will  noify 
the  vessel  operator  or  owner  that  the 
vessel  is  suspended  for  the  duration  of 
the  suspension  period  specified  in 
paragraph  (d)(2)  of  this  section.  Such 
suspension  shaU  be  effective  upon 
notification  by  the  Regional  Director. 

(ii)  An  operator  or  owner  of  a  vessel 
subject  to  suspension  under  this  section 
may  petition  the  Regional  Director  to 
review  the  observer  data  upon  which 
the  determination  was  based.  The 
Regional  Director  will  revoke  the  vessel 
suspension  if  the  review  demonstrates 
that  the  vessel  did  not  exceed  minimum 
halibut  bycatch  performance  standards. 

(2)  Duration  of  vessel  suspensions. 
The  suspension  periods  for  a  vessel's 
failure  to  meet  minimum  halibut  bycatch 
performance  standards  will  be: 

(i)  5  days  for  the  first  failure  during 
any  period  within  the  preceding 
consecutive  12  months: 

(ii)  14  days  for  the  second  failure 
during  any  period  within  the  preceding 
consecutive  12  months;  and 

(iii)  42  days  for  the  third  and  each 
successive  failure  during  any  period 
within  the  preceding  consecutive  12 
months. 


(3)  Subsequent  observer  coverage.  If 
not  otherwise  required  to  do  so  under 
§  672.21  of  this  chapter,  a  vessel  must 
carry  an  observer  on  board  during  the 
first  two  weeks  of  fishing  activity 
following  a  14Klay  suspension  period 
and  during  the  first  four  weeks  of  fishing 
activity  following  a  42-day  suspension 
period. 

(e)  Appeal  Procedures.  A  vessel 
operator  or  owner  may  appeal  a  notice 
of  suspension  under  paragraph  (d)  of 
this  section  to  the  Assistant 
Administrator.  Appeals  must  be  filed  in 
writing  within  7  days  of  suspension  and 
must  contain  a  statement  setting  forth 
the  basis  for  the  appeal.  Appeals  must 
be  filed  with  the  Regional  Director, 
Alaska  Region,  NMFS.  The  appeal  may 
be  presented  at  the  option  of  the  vessel 
operator  or  owner  at  a  hearing  before  a 
person  designated  by  the  Assistant 
Administrator  to  hear  the  appeal.  The 
Assistant  Administrator  or  a  designee 
will  determine,  based  upon  the  record, 
including  any  record  developed  at  a 
hearing,  if  the  suspension  is  supported 
under  the  criteria  set  forth  in  these 
regulations.  The  decision  of  the 
Assistant  Administrator  will  be  the  final 
decision  of  the  Department  of 
CoRunerce. 

19.  Figure  2  to  part  675,  which  was 
revised  in  a  rule  pblished  August  9, 1989 
(54  FR  32652)  and  which  would  expire 
on  December  31, 1990,  would  continue  in 
e^ect  as  a  permanent  regulation. 
Bsxate  cooc  3(10-21-0 
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r:  Nation«l  Marine  Fitheries 
S«rviqe  (NMFS).  NOAA,  Commerce. 

ACnON:  Notice  of  preliminary  initial 
speciflcations  for  1991  and  request  for 
comments. 


r.  NOAA  issues  this  notice  to 
propose  preUmiiaiy  initial 
specifications  for  the  1901  fishing  year 
for  Atlantic  madcereL  squid  and 
butterfish.  Regulations  governing  these 
fisheries  require  the  Seovtaiy  of 
Commerce  (Secretary)  to  publish 
preliminary  initial  specifications  for  the 
upcoming  fishing  year.  Tins  acticm 
provides  information  and  requests 
comments  on  NOAA's  determination  of 
the  initial  specifications  for  1991. 

DATCK  Comments  must  be  received  on 
or  before  October  15, 199a 

AOomssiS:  Send  comments  to  Kathi  L 
Rodrigues.  Northeast  Region.  One 
Blackburn  Drive,  Gloucester,  MA  0193a 


Mark  the  outside  of  the  envelope. 
"CommentS'^fecifications.'* 
RMI  RMTim  mroniATiON  oontacr 
Kathi  L.  Rodrigues.  5Qft-2n-«324. 


Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel 
Squid,  and  Butterfish  Fisheries  (FMF)  (51 
FR 10547.  March  27. 1986)  as  amended, 
stipulate  at  50  CFR  e55.22(b)  that  the 
Secretary  will  publish  a  notice 
specifying  the  preliminary  initial  annual 
amounts  of  ttie  maximum  optimum  yield 
(Max  OY):  initial  optimum  yield  (lOY) 
as  well  as  the  amounts  for  allowable 
biological  catch  (ABC);  domestic  annual 
harvest  (DAH):  domestic  annual 
processing  (DAP):  Joint  venture 
processing  (IVP);  and  total  allowable 
levels  of  foreign  fishing  (TAUF)  for  the 
species  managed  under  the  FMP.  No 
reserves  are  permitted  under  the  FMP 
for  any  of  these  species.  Procedures  for 
determining  the  allowable  levels  of 
harvest  are  found  in  8  655.21. 

The  Secretary  is  required  to  publish 
this  notice  on  or  about  November  1  of 
each  year  and  to  provide  a  30-day 
comment  period  on  the  preliminary 
specifications.  U.S.  businesses  involved 


in  the  industry  have  expttued 
dissatisCsction  witii  tfiis  schedule 
because  it  does  not  aflbrd  sufficient  time 
for  fbrmulatii^  business  plans, 
arranging  contracts,  and  o&er 
preparations  neoessaiv  to  engage  in 
foreign  joint  ventures  beginning  on 
January  1.  Therefore,  the  Mid-Adantie 
Fishery  Management  Council  (Council) 
and  the  involved  offices  of  NOAA  hava 
agreed  to  publish  the  proposed 
specifications  for  Atlantic  mackerd, 
squid,  and  butterfish  earlier  than 
required  by  the  regulations. 

The  proposed  spedficatioos  an  baaed 
on  recommendations  submitted  by  the 
Council,  which  is  the  lead  Council  for 
the  FMP.  These  recommendations  and 
supporting  analysis  are  available  for 
inspection  at  ttie  NMFS  Regional  Office 
at  the  above  address  during  the 
comment  period. 

The  following  table  lists  the 
preliminary  initial  specifications  in 
metric  tons  (mt)  for  Atlantic  mackerel. 
Loligo  and  lUex  squid,  and  butterfish. 
These  initial  specifications  are  the 
amounts  that  the  Director.  Northeast 
Region,  NMFS,  (Regional  Director)  is 
proposing  for  ihe  1991  fishing  year 
beginning  January  1. 


TABLE.— Prevvminary  lt«rnAi.  Annual  Speofications  for  Atlantic  Mackerel.  Squid,  and  Butterfish  for  the  1991  FtSHMe 

Year,  January  1  through  Deceimber  31. 1991 

tin  nwWc  Ions  (nil)] 


II 


SpecKicsSora 


Lokgo 


MnOY*. 

ABC* 

ICY 

DAH 

DAP _... 

JVP _. 

TALFF 


-r-f- 


44.000 

37,000 

31,000 

31,000 

0 

10 


30.000 
22,500 

18,000 

16.000 

15.000 

3.000 

r       0 


»N/A 
330.000 
114A» 
*90,000 
24.000 
54.000 
•24,000 


16.000 
16,000 
10416 
10.000 
10.000 
0 
16 


a  Max  lOY  as  Hated  in  the  FMP. 
b  Not  acKiiicaUe:  aec  the  FMP. 
c  OY  can  naa  to  thia  amount 
d  Inciuiiaa  2  JXIO  ml  praiacM 


eatoh  based  on  ttw  lormila  contahwd  in  Sw  raguiatana  (SO  CFR  655.21  >. 
JVP  wid  U.&  processad  product  n  ttw  ratio  8  mt  TALFF  to  3  mtJVP  ar  ^ 
to  6  aiid  0  is  not  pamMed).  Export  declaration  tomis  are  accepiabte  as  proof  oi  purchase. 


e  Foreign  partoar  is  required  to  purchase  JVP  wid  U.&  processed  product  n  the  ratio  8  mt  TALFF  to  3  mtJVP  and  1  ml  U.S.  product  "nm  ratto 
axpresaed  as  8  to  0  and  2,  "     " 


may  aiaobe 


Atlantic  Squid 

The  Max  OY  for  Loligo  and  lUex 
squid  contained  in  the  table  (44,000  mt 
and  aaooo  mt  respectively)  are  the 
amounts  set  by  the  FMP.  After 
considering  the  available  scientific 
infonnation,  the  Council  has 
recommended  setting  the  ABC  tor  Loligo 
and  Illex  squid  at  the  same  levels  set  for 
1986  through  1990. 

The  proposed  IOY*s  for  Loligo  and 
Illex  squids  are  derived  &t>m  ABC  and 
modified  based  on  the  analysis  of  nine 
economic  factors  contained  in  the 
regulaticms  (|  955.21  (b)(2)(ii)).  U.S. 
processors  have  indicated  thie  intent  to 


process  35,000  mt  of  Loligo.  The  1989 
domestic  Loligo  catch  attained  the 
highest  level  ever  recorded.  22.998  mt 
The  Council  has  recommended  an 
increase  in  Loligo  DAH  and  DAP  over 
last  year  based  on  the  high  landings  of 
1988  and  1989  and  on  the  capacity  and 
intent  of  the  U.S.  industry  to  process  the 
full  lOY.  The  proposed  Loligo  JVP  is 
zero.  A  TALFF  is  proposed  to 
accommodate  Loligo  squid  caught 
incidentally  in  the  foreign  Atlantic 
mackerel  fishery,  according  to  the 
formula  contained  in  the  FMP. 

U.S.  processors  intend  to  process 
15,647  mt  of  Illex  in  1991;  however,  this 


level  of  production  for  Illex  has  yet  to  be 
achieved.  The  Council  believes  that 
world  maiket  conditions  are  responsible 
for  low  U.S.  production  to  date  and  that 
the  U.S.  industry  has  the  capacity  to 
process  this  amount.  Recent 
developments  in  the  world  market 
picture  are  expected  to  improve  demand 
for  U.S.  product.  Increased  demand  is 
already  evident  in  the  1990  fishery, 
whidi  will  involve  foreign  Joint  ventures 
for  Illex  for  the  first  time  in  several 
years. 

Based  on  the  Council's  assessment  of 
U.S.  harvesting  and  processing  capacity, 
particulariy  in  view  of  improving  market 
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conditions,  the  Council  has  proposed 
setting  the  DAP  at  15,000  mt.  The 
Council's  analysis  of  economic  factors 
resulted  in  a  recommended  lOY  of 
18.000  mt.  Therefore,  3.000  mt  remains 
for  JVP  or  TALFF.  Since  JVP  provides 
greater  benefits  to  the  domestic  industry 
than  TALFF.  the  3,000  mt  amount  is 
recommended  entirely  for  JVP. 

///ex  is  caught  incidentally  in  the  hake 
fisheries.  In  the  event  that  a  directed 
foreign  hake  fishery  takes  place,  an 
appropriate  Illex  TALFF  will  be 
specified  for  bycatch. 

Atlantic  Mackerel 

The  proposed  1990  Atlantic  mackerel 
ABC,  calculated  according  to  the 
formula  at  S  655.21(b)(2)(ii),  is  330,000 
mt.  An  Atlantic  mackerel  lOY  is 
proposed  at  a  level  that  allows  amounts 
for  TALFF  and  JVP  of  24.000  mt  and 
54,000  mt,  respectively.  These  amounts 
are  unchanged  from  the  1990 
specifications.  They  reflect  the  Council's 
intent  to  Americanize  the  fishery  and  - 
provide  maximum  benefits  to  the  U.S. 
industry. 

The  Coundl's  recommendations  for 
the  mackerel  lOY  were  made  after 
reviewing  the  nine  economic  factors 
specified  in  the  FMP  and  contained  at 
1 655.21(b)(2)(ii)  and  after  consideration 
of  public  testimony  from  industry 
members.  The  Council's  policy  for 
development  of  U.S.  fisheries  has  been 
to  stimulate  growth  and  investment  on 
the  domestic  side  with  a  concurrent 
phasing-out  of  foreign  participation.  The 
primary  mechanism  for  this 
development  has  been  to  predicate 
directed  foreign  fishing  allocations  on 
the  purchase  of  U.S.  over-the-side  and 
shore-produced  product  originating  in 
the  United  States.  This  strategy  is 
meeting  with  steady  success  as  U.S. 
commercial  catches  have  increased  over 
the  past  several  years. 

In  proposing  the  lOY,  the  Regional 
Director  has  taken  into  consideration 
economic,  resource,  and  social  factors 
which  include  information  concerning 
the  recreational  fishery,  market 
analysis,  the  capacity  and  intent  of 
domestic  processors,  investment  in  new 
equipment  etc.  U.S.  harvesting  and 
processing  capacity  is  expanding  both 
on  shore  and  in  at-sea  processing  under 
the  Council's  program.  This  is  evident  in 
the  landings  statistics  that  show  the  U.S. 
commercial  catch  increased  every  year 
for  the  past  several  years. 

The  Regional  Director  also  has 
considered  the  status  of  the  resource  in 
proposing  the  lOY.  The  current  stock 
biomass  estimate  for  the  Northwest 
Atlantic  mackerel  stock  is  in  excess  of  1 
million  metric  tons.  Northeast  Fishery 
Center  biologists  conducted  a  risk 


analysis  of  various  levels  of  harvest  that 
shows  the  proposed  lOY  could  be 
harvested  every  year  for  the  next  5 
years  with  little  effect  on  stock  size. 

The  Regional  Director  believes  that 
the  lOY  level  proposed  for  1991  will 
promote  the  continued  growth  of  the 
domestic  industry,  thereby  providing  the 
greatest  overall  benefit  to  the  United 
States.  This  level  is  proposed  to 
encourage  continued  growth  in  both  the 
harvesting  (commercial  and 
recreational)  and  processing  sectors  of 
the  U.S.  fishing  industry  in  accordance 
with  the  purposes  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act. 

Based  on  consideration  of  all  of  the 
above  factors,  the  Regional  Director 
believes  that  the  proposed  specifications 
recommended  by  the  Council  will 
stimulate  the  development  of  all  sectors 
of  the  U.S.  mackerel  industry,  leading  to 
increased  benefits  to  the  Nation. 

Butterfish 

The  Council's  recommendation  for 
butterfish  specifications  are  identical  to 
those  approved  for  1990.  Butterfish 
harvests  have  fallen  short  of  projections 
in  recent  years  due  to  world  market 
factors  and  difficulty  in  locating  schools 
of  marketable  sized  individuals.  In 
addition,  prices  have  dropped 
substantially  since  1987.  Given  the 
conditions  in  this  fishery,  the  Council 
has  recommended  no  change  to  the 
butterfish  specifications  from  last  year. 

Special  Conditions 

The  Council  has  recommended  that 
several  conditions  be  placed  on 
allocations  of  TALFF.  These  conditions 
are  essentially  the  same  as  those 
employed  in  1990.  These 
recommendations  are  intended  to 
ensure  that  purchase  obligations  are 
met,  minimize  harvesting  conflicts 
among  users,  and  minimize  impacts  on 
other  regional  resources.  The  following 
are  the  recommended  conditions  that 
the  Regional  Director  is  proposing  for 
the  1991  calendar  year  and  on  which  he 
is  seeking  comment: 

1.  Directed  foreign  fishing  for  Atlantic 
mackerel  is  prohibited  south  of  37*30'N. 
latitude.  Joint  ventures  are  allowed,  but 
river  herring  bycatch  south  of  that 
latitude  may  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atlantic 
mackerel;  directed  foreign  fishing  for 
Atlantic  mackererjallowed  north  of 
37*30'N.  latitude  and  seaward  of  a  line 
20  nautical  miles  fit)m  the  shore)  is 
limited  to  a  1  percent  river  herring 
bycatch;  river  herring  TALFF  is  100  mt 
with  the  possibility  of  an  increase  to  200 
mL 


2.  Purchase  requirements  for  foreign 
nations  that  request  TALFF  are  set  at  a 
ratio  of  8  mt  TALFF  to  3  mt  JVP  and  1  mt 
U.S.  processed  product.  The  ratio  8  to  0 
and  2  may  be  substituted  to  fulfill  the 
purchase  requirement,  but  8  to  6  and  0  is 
not  permitted. 

3.  The  Regional  Director,  in 
consultation  with  the  Council,  will  use 
the  following  formula  for  recommending 
allocation  releases: 

a.  When  the  Regional  Director  has 
determined  that  the  1990  (or  1989.  if 
appropriate)  requirements  for  purchases 
of  U.S.  harvesteid  and/or  processed 
mackerel  have  been  met,  he  will  request 
allocation  of  25  percent  of  the  forei^i 
nation's  cap  TALFF; 

b.  When  the  allocation  is  officially 
released,  directed  fishing  may  begin  and 
continue  until  the  allocation  is  taken; 

c.  It  will  be  necessary  to  purchase  25 
percent  of  the  JVP  and  U.S.  processed 
mackerel  requirements  before  additional 
TALFF  allocation  will  be  made;  and 

d.  When  the  25  percent  requirement 
has  been  met  an  additional  25  percent  of 
TALFF  will  be  allocated,  with  further 
TALFF  allocations  contingent  upon 
continued  performance  in  the  purchase 
of  JVP  and  U.S.  processed  mackerel. 

4.  Foreign  nations  participating  in  the 
1991  Atlantic  mackerel  fishery  will  be 
required  to  dedicate  a  vessel  to  receive 
JVP  from  U.S.  vessels  exclusively.  This 
dedicated  vessel  will  not  be  permitted  to 
conduct  directed  fishing  operations  until 
all  commitments  to  purchase  are 
fiilfiUed. 

5.  The  Regional  Director  will  do 
everything  within  his  power  to  reduce 
impacts  on  marine  mammals  in 
prosecuting  the  Atlantic  mackerel 
fisheries. 

e.  Increases  in  Atlantic  mackerel  lOY 
during  the  year  will  not  exceed  200,000 
mt. 

7.  Atlantic  mackerel  TALFF  will  not 
exceed  24,000  mt,  unless  the  Regional 
Director,  with  the  concurrence  of  the 
Council  determines  that  it  is 
appropriate  under  S  655.21(b)(2)(v]. 

&  Applications  for  joint  ventures  and 
directed  foreign  fishing  for  1991  bom  a 
particular  nation  will  not  be  approved 
until  the  Regional  Director  determines, 
based  on  an  evaluation  of  performances, 
that  that  nation's  purchase  obligations 
for  1990  (or  1989.  if  appropriate)  have 
been  fulfilled 

9.  Illex  joint  ventures  will  not  begin 
prior  to  Jdy  15. 

The  Regional  Director  is  seeking 
comment  on  the  above  conditions,  as 
well  as  the  specifications  contained  in 
the  table.  The  Council's 
recommendations,  recommendations 
forthcoming  from  the  New  England 


Fishery  Manageaaent  Council,  and  all 
public  comments  on  the  annual 
specifications  and  conditions  will  be 
considered  in  the  final  detennination.  A 
notice -of  final  detenninatian  of  die 
initial  amounts  and  respmses  to  public 
comments  is  expected  to  be  pabtished  in 
the  Federal  Re^star  on  or  about 
September  1. 1990. 

Classification 

This  action  is  authorizetf  by  SO  CFR 
part  655  and  coaplies  with  &wcutive 
Order  12291. 

Authority:  16  IJ.6.C  181  ef  m?. 
List  of  Subjects  in  80  CFR  Fait  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Septonber  12, 1090. 
MdudF.TIllnMa. 

Acting  Assistant  Administrator  fi>r  Fisheries, 
Nationai  Marine  Fisheries  Service. 
(FR  Doc  gO-220Ge.FUed  9-13-00;  2^33  pn] 
icooeMi*>i 


50  CFR  Part  69$ 
[Docket  Na  900621-0221] 
RIN0646-AI)31 

Veaeela  Of  the  UnHed  Slatea  nahbig  in 
Coioinbian  Treaty  Watera 

AQENCV:  National  Marine  Hsheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Proposed  rule. 


r.  NOAA  is  proposing 
regulations  to  govern  fishing  by  vessels 
of  the  United  States  in  certain  waters  of 
the  Caribbean  Sea  covered  by  a  treaty 
between  the  United  States  and  the 
Government  of  Colombia  (GOC).  These 
regulations  would  require  owners  and 
operators  of  vessels  fishing  in  treaty 
waters  to  (1)  obtain  certificates  and 
permits,  (2)  report  by  radio,  entry  into 
and  departure  from  treaty  waters,  (3) 
report  catch  and  effort  information,  and 
(4)  identify  their  vessels  by  displaying 
the  official  number.  In  addUtion,  these 
regulations  would  (1)  prohibit  the  use  in 
treaty  waters  of  factory  vessels, 
monofilament  gUlnets.  tanks  and  air 
hoses,  poisons,  and  explosives;  (2)  close 
the  treaty  waters  of  Quita  Sueno  to  the 
harvest  or  possession  of  conch  year 
round;  (3)  close  the  treaty  waters  of 
Serrana  and  Roncador  to  the  harvest  or 
possession  of  conch  frxmi  July  1  through 
September  30  each  year  (4)  establish  a 
minimiun  size  limit  for  conch;  (5) 
prohibit  the  removal  of  eggs  from,  or  the 
retention  of.  berried  lobsters;  (6) 
establish  a  minimum  size  limit  for  spiny 
and  smoothtail  lobsters;  and  (7)  require 
lobster  or  fish  traps  to  have 


biodegradable  escape  panels.  The 
intended  effects  of  this  rule  are  to  (1) 
implement  the  conservation  and 
management  measures  applicable  to 
treaty  waters  agreed  to  in  oonsoltatians 
between  the  United  States  and  die  GOC; 

(2)  establish  a  means  to  obtain  catch 
and  effort  data  for  treaty  waters 
sufficient  to  monitor  the  necessity  for 
and  aK>ropriateness  of  any  further 
proposed  management  measures,  thus 
protecting  the  interests  of  o%vners  and 
operators  of  vessels  of  the  United  States 
who  desire  to  fish  in  treaty  waters;  and 

(3)  apply  to  vessels  of  the  United  States 
fishing  in  treaty  waters,  certain  other 
conservation  and  management  measures 
that  are  applicable  to  those  vessels 
when  they  are  fishing  in  the  Exclusive 
Economic  Zone  (EEZ)  of  the  United 
States  in  the  Gulf  of  Mexico  and  the 
Caribbean  Sea. 

DATES:  Written  comments  must  be 
received  on  or  before  October  18, 1990. 
ADDRESSES:  Documents  supporting  this 
action  may  be  obtained  bom  and 
comments  on  the  proposed  rule  should 
be  sent  to:  W.  Perry  Allen,  Southeast 
Region.  NMFS.  9450  Koger  Boulevard. 
St.  Petersburg,  FL  33702. 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington,  DC  20503. 
Attention:  Desk  Officer  for  NOAA. 
ron  FURTNER  iNFORauTKm  contact:  W. 
Perry  Allen,  813-893-3722, 
supplementary  information: 

Background 

In  1972.  the  United  States  and  the 
GOC  signed  the  Treaty  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Colombia  Concerning  the 
Status  of  Quita  Sueno,  Roncador  and 
Serrana  (treaty).  Under  the  terms  of  the 
treaty,  which  entered  into  force  in  1981, 
vessels  of  the  United  States  may  fish  in 
the  waters  of  Quita  Sueno,  Roncador, 
and  Serrana  (treaty  waters),  but  are 
subject  to  reasonable  conservation 
measures  applied  by  the  GOC,  provided 
that  such  measures  are 
nondiscriminatory  and  no  more    . 
restrictive  than  those  applied  to 
Colombian  or  other  fishermen. 

The  initial  requirements  for  a  vessel  of 
the  United  States  to  operate  in  treaty 
waters  were  minimal—each  vessel  was 
required  to  carry  on  board  a  cotificate 
issued  by  the  GOC.  a  vessel's  entry  into 
and  departure  from  treaty  waters  were 
required  to  be  reported  by  radio  to  GOC 
authorities,  and  the  quantity  and  spedes 
of  catch  were  required  to  be  included  in 


esdi  departure  report  In  1967,  the 
United  States  and  die  GOC  agreed  on  a 
temporary  ban  on  conch  fishing  in  the 
treaty  waters  of  Quite  Sueno. 

In  October,  1969,  die  two  parties  hekl 
consultations  that  resulted  in  two 
fishery  agreements,  the  "Agreed 
Minutes"  and  a  "Joint  Statement" 
(Agreements),  which,  together,  listed 
conservation  measures  to  be  applied  to 
treaty  waters.  The  measures  contained 
in  the  Agreements  are  (1)  to  continue  the 
entry  and  departure  reports,  (2)  to 
continue  the  ban  on  conch  fishing  on 
Quita  Sueno,  (3)  to  add  conservation 
measures  for  conch  and  lobster.  (4)  to 
prohibit  certain  gear  and  vessels  in 
treaty  waters,  (5)  to  require  more 
specific  catch  and  effort  data  to  be 
reported,  and  (6)  to  estabUsh 
appropriate  pmalties  for  violations  of 
the  conservation  and  management 
measures. 

The  United  States  and  the  GOC 
jointly  recognize  that  conch  and  lobster 
are  organisms  of  slow  growth  and  Isle 
sexual  maturity.  They  are  subject  to 
overexploitation  as  a  result  of  their  high 
economic  value  in  the  Caribbean  region. 
To  avoid  a  collapse  of  these  fisheries, 
the  two  parties  adopted  the  following 
additional  conservation  and 
management  measures,  to  be  applied  on 
a  nondiscriminatory  basis  as  of  January 
1.1990: 

(1)  A  dosed  season  for  conch  on 
Serrana  and  Roncador  of  July  1  through 
September  30  of  each  year 

(2)  A  minimum  size  limit  for  the 
possession  of  conch  of  7.94  ounces  (225 
grams)  for  an  uncleaned  meat  and  3.53 
ounces  (100  grams)  for  a  cleaned  meat: 

(3)  A  prohibition  on  possession  of 
berried  (egg-bearing)  spiny  or  smoothtail 
lobsters  or  the  removal  of  eggs  from 
such  lobsterr, 

(4)  A  minimum  size  limit  for  the 
possession  of  spiny  or  smoothtail 
lobsters  of  SJ6  inches  (13  J7  centimeters), 
tail  length; 

(5)  A  prohibition  on  the  use  in  treaty 
waters  of  factory  vessels,  monofilament 
gillnets,  tanks,  and  air  hoses;  and 

(6)  Catch  and  effort  reports  to  be 
submitted  on  fishing  by  vessels  of  the 
United  States  in  treaty  waters. 

Conservation  Measures  on  Conch 

The  1967  ban  on  conch  harvesting 
from  the  treaty  waters  of  Quita  Sueno 
was  in  response  to  the  danger  of 
depletion  of  the  conch  stocks  on  that 
bank  as  evidenced  by  reduced  yields. 
Continuation  of  that  ban  is  necessary  to 
fadlitate  recovery  of  the  conch  resource 
in  that  location.  'The  proposed  closed 
season  for  conch  in  the  treaty  waters  of 
Serrana  and  Roncador  of  July  1  through 
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September  30  would  protect  the  resource 
during  a  period  of  hi^  spawming 
activity.  Reduction  of  fishing  mortality 
at  that  time  would  materially  contribute 
to  maintaining  conch  as  a  viable  fishery. 

The  minimum  size  limit  on  conch 
would  be  an  initial  step  desi^ied  to 
allow  conch  to  grow  to  sexual  maturity 
before  being  harvested.  The  minimum 
wei^its  of  225  grams  for  an  uncleaned 
meat  or  100  grams  for  a  cleaned  meat 
may,  in  fact,  be  too  low  for  an  effective 
correlation  with  sexual  maturity.  In 
addition,  individual  meat  weights  can 
not  be  directly  determined  when  conch 
are  being  harvested.  As  additional 
scientific  data  become  available,  size/ 
weight  criteria  better  correlated  to 
sexual  maturity  and  directly  measurable 
at  the  time  of  harvest  would  be 
developed  and  implemented.  In  the 
interim,  fishermen  harvesting  conch 
would  \>e  expected  to  take  a 
conservative  approach  in  their  selection 
of  conch  to  ensure  the  size  limits  of  this 
proposed  rule  are  met 

lie  ban  in  treaty  waters  on  the  use  of 
autonomous  or  semi-autonomous  diving 
equipment  (tanks  or  air  hoses)  would,  in 
effect  limit  the  depth  at  which  conch 
could  be  harvested.  Conch  in  waters  too 
deep  for  bee  diving  would  then 
constitute  an  unharvested  source  for 
spawning  and  replenishment  of  the 
fishery. 

CknservatioD  Measures  on  Lobster 

Tlie  minimum  size  limit  for  spiny  and 
smoothtail  lobster  of  5.5  inches  (13.97 
centimeters)  would  reduce  the  harvest 
of  juvenile  spiny  and  smoothttul 
lobsters,  thus  increasing  the  number  that 
reach  sexual  maturity  and  spawn.  The 
efficacy  of  the  size  limit  of  5.5  inches 
and  alternative  measurements,  such  as 
the  carapace  length  or  the  width  of  the 
first  tail  somite,  would  be  evaluated  as 
additional  scientific  data  become 
available.  The  ban  on  possession  of,  and 
removal  of  eggs  bom,  berried  spiny  and 
smoothtail  lobsters  would  aid 
recruitment  to  the  fishery  by  providing 
additional  protection  to  the  spawning 
stock. 

General  Measures  Applicable  to  Treaty 
Waters 

The  ban  on  the  use  in  treaty  waters  of 
factory  vessels:  i.e..  vessels  that  process, 
transform,  and  package  aquatic 
biological  resources  on  board:  would 
protect  the  fishery  resources  from 
excessive  fishing  pressures  and 
jinaintain  those  resources  for  the 
fishermen  currently  harvesting  them. 
This  would  be  a  preventive  measure. 
Only  one  factory  vessel  is  known  to 
have  operated  briefly  in  treaty  waters. 


Monofilament  gillnets  are  relatively 
indiscriminate  in  their  catch,  that  is, 
they  capture  and  kill  both  target  and 
nontarget  species;  and.  if  abandoned, 
they  continue  to  catch  and  kill  fish 
indefinitely.  Accordingly,  their  use  in 
treaty  waters  would  be  prohibited. 
Monofilament  gillnets  are  not  known  to 
have  been  used  in  treaty  waters. 

Catch  and  effort  data  provide  vital 
information  for  proper  conservation  and 
management  of  fishery  resources. 
Accordingly,  the  reporting  of  such 
information  would  be  required  by  this 
proposed  rule.  Information  derived  from 
such  reports  would  be  forwarded  to  the 
aiq>ropriate  GOC  authorities  for  their 
use  in  management  and  would  also  be 
used  by  N^^  to  monitor  the  status  of 
the  fishery  stocks.  Their  use  by  NMFS 
would  enable  the  United  States  to 
evaluate  the  need  for,  and 
appropriateness  of,  any  modification  of 
or  addition  to  conservation  and 
management  measures  that  may  be 
proposed  for  treaty  waters.  The  goal  of 
NKffS  would  be  to  preserve  the  long- 
term  viability  of  the  fishery  resources  in 
treaty  waters,  thus  ensuring  their 
continued  availability  to  fishermen 
aboard  vessels  of  the  United  States.  The 
proposed  form  for  reporting  catch  and 
effort  data,  which  would  be  provided  to 
the  operators  of  vessels  permitted  to  fish 
in  treaty  waters,  is  published  as  an 
appendix  to  this  proposed  rule,  but 
would  not  be  published  in  the  Code  of 
Federal  Regulations. 

The  requirement  that  the  owner  of 
each  vessel  must  apply  to  the  Regional 
Director.  Southeast  Region,  NMFS,  for 
an  annual  permit  to  fish  in  treaty  waters 
would  enable  NMFS  to  obtain  the 
required  certificate  from  the  GOC  and  to 
enforce  the  other  provisions  of  this 
proposed  rule.  HistoricaUy,  it  has  taken 
several  months  to  obtain  certificates 
from  the  GOC.  Accordingly,  applications 
for  permits/certificates  should  be 
submitted  at  least  90  days  before  they 
are  needed.  Otherwise,  the  permit 
provisions  of  this  proposed  rule  are  not 
significantiy  different  bom  the  permit 
provisions  applicable  to  vessels  of  the 
United  States  in  other  fisheries  of  the 
Gulf  of  Mexico  and  the  Caribbean  Sea. 
Although  other  penalty  provisions 
would  also  apply,  NMFS  would  make 
full  use  of  the  permit  sanction  provisions 
of  this  proposed  rule  for  non-compliance 
with  the  reporting  and  oiher 
requirements.  Thus,  an  owner  or 
operator  who  fails  to  submit  required 
reports  for  a  vessel  that  operates  in 
treaty  waters  would  not  have  his  permit 
renewed  and  could  have  his  permit 
revoked. 


It  is  proposed  that  the  full  range  of 
penalties  and  procedures  of  thb 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  would 
apply  to  violations.  In  general  fishery 
violations  would  be  subject  to  dvil 
a<hninistrative  procedures  with 
penalties  of  up  to  $25,t)00  for  each 
violatitm  or  each  day  of  a  continuing 
violation.  A  fishing  vessel  (including  its 
fishing  gear,  furniture,  appurtenances, 
stores,  and  cargo)  may  be  liable  for 
forfeiture.  In  addition,  GOC  authorities 
may  require  a  vessel  involved  in  a 
violation  to  leave  treaty  waters. 

The  long-standing  requirement  that 
vessels  of  the  United  States  report  by 
radio  their  arrivals  in  aiul  departures 
bom  treaty  waters  would  be  continued. 
Such  reports  would  enhance 
enforcement  and  provide  information  for 
cross-checking  against  subsequent 
written  catch  and  effort  reports.  Catch 
reports  by  radio,  as  part  of  the  departure 
reports,  would  no  longer  be  required. 

Additional  Measures  Proposed  by 
NOAA 

In  addition  to  the  conservation  and 
management  measures  contained  in  the 
Agreements,  NOAA  proposes  to  (1) 
require  biodegradable  panels  on  any 
nonwooden  traps  used  in  treaty  waters: 
(2)  prohibit  the  use  of  poisons  or 
explosives,  other  than  explosives  in 
poweriieads,  to  take  aquatic  biological 
resources  in  treaty  waters;  (3)  prohibit 
the  possession  of  any  dynamite  or 
similar  explosive  substance  aboard  a 
vessel  in  treaty  waters:  (4)  extend  the 
ban  on  possession  of  and  removal  of 
eggs  bom  berried  spiny  and  smoothtail 
lobsters  to  other  species  of  lobster  that 
may  be  harvested  bom  treaty  waters: 
and  (5)  require  that  a  vessel  prominentiy 
display  its  official  number. 

Fish  traps  and  lobster  traps  that  are 
lost  continue  to  attract  and  kill  fish  and 
lobsters.  To  reduce  this  source  of  fishing 
mortality,  this  proposed  rule  would 
require  biodegradable  panels  on 
nonwooden  traps,  thus  providing  escape 
windows.  Wooden  traps  degrade  and  do 
not  require  escape  windows. 

Poisons  and  explosives,  other  than 
explosives  in  powerheads, 
indiscriminately  kill  fishery  resources 
and  destroy  the  benthic  habitat 
necessary  to  support  demersal  species. 
Their  use  is  contrary  to  basic 
conservation  ethics.  Therefore,  their  use 
would  be  prohibited  in  treaty  waters  by 
this  proposed  rule.  Exception  is  made 
for  powei^eads  so  that  divers  may 
protect  tiiemselves  from  predatory  fish. 

To  enforce  effectively  the  prohibition 
on  use  of  explosives,  this  proposed  rule 
would  prohibit  the  possession  of 


dynamite  ot  a  similar  explosive 
substance  aboard  a  vessel  of  the  United 
States.  NOAA  is  not  aware  of  any 
legitimate  use  of  dynamite  or  a  similar 
explosive  substance  aboard  a  fishing 
vessel  in  treaty  waters. 

The  protection  of  spawning  lobsters  is 
important  to  all  species.  Accordingly. 
•  the  ban  on  possession  of  and  removal  of 
eggs  fi^m  berried  spiny  and  smoothtail 
lobsters  would  be  extended  to  other 
species  of  lobster  that  may  be  harvested 
from  treaty  waters. 

The  requirement  that  a  vessel 
operating  in  treaty  waters  display 
prominentiy  its  official  number  would 
enhance  enforcement  by  allowing  easier 
identification  of  vessels  and  could 
obviate  the  necessity  for  frequent 
boardings. 

NOAA  considers  application  in  treaty 
waters  of  each  of  the  additional 
measures  discussed  above  to  be 
necessary  for  conservation  and 
management.  In  addition,  most  of  the 
measures  apply  to  fisheries  in  the  EEZ 
in  the  AtianUc  Ocean,  including  the  Gulf 
of  Mexico  and  the  Caribbean  Sea.  Non- 
applicability  to  a  vessel  of  the  United 
States  in  treaty  waters,  and,  thus,  to  a 
vessel  in  transit  to  or  bom  treaty 
waters.  couU  provide  a  means  for 
evasion  of  the  requirements  in  the  EEZ. 
Before  pubUoation  of  a  final  rule,  these 
additional  measures  will  be  discussed 
with  the  GOC.  They  may  be  added  to 
the  Agreements  by  an  exchange  of  notes 
between  the  United  States  and  the  GOC 
or  they  may  be  modified. 

dassificatton 

This  proposed  rule  is  authorized  under 
the  Magnuson  Act  specifically,  sections 
202(a)(5)  and  305(g).  Section  202(a)(5) 
authorizes  the  Secretary  of  State  to 
enter  into  negotiations  to  further  the 
purposes,  policy,  and  provisions  of  the 
Magnuson  Act.  One  of  the  policies  of  the 
Magnuson  Act  is  to  support  and 
encourage  active  United  States  efforts  to 
obtain  internationally  acceptable 
agreements  that  provide  for  effective 
conservation  and  management  of  fishery 
resources  [section  2(c)(5)).  By  its 
definition  in  the  Magnuson  Act  the  term 
"fishery  resource"  means  any  fishery, 
any  stock  of  fish,  any  species  of  fish, 
and  any  habitat  of  fish  (section  3(9)). 
Section  305(g)  authorizes  the  Secretary 
of  Commerce  (Secretary)  to  promulgate 
such  regulations  as  may  be  necessary  to 
carry  out  any  provision  of  the  Magnuson 
Act.  The  Sea«tary  has  found  that  this 
proposed  rule  is  necessary  to  implement 
the  fishery  Agreements  between  the 
United  States  and  the  GOC  and  to 
implement  conservation  and 
management  measures  of  general 


applicability  to  fishing  vessels  of  the 
United  States. 

Because  these  regulations  are  issued 
with  respect  to  a  foreign  affairs  function 
of  the  United  States,  this  action  is 
exempt  bom  the  provisions  of  E.O. 
12291. 

This  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  for  preparation  of  a 
regulatory  flexibility  analysis  because 
no  general  notice  of  proposed 
rulemaking  for  this  rule  is  required  by 
law. 

The  Regional  Diector,  Southeast 
Region,  NMFS,  prepared  an 
environmental  assessment  (EA)  for  this 
proposed  rule.  Based  on  the  EA,  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  (Assistant  Administrator)  found 
that  there  will  be  no  significant  impact 
on  the  human  environment  as  a  result  of 
this  rule  and  that  an  environmental 
•impact  statement  is  not  required.  A  copy 
of  the  EA  is  available  upon  request  (see 

AODREMES). 

This  proposed  rule  does  not  directiy 
affect  the  coastal  zone  of  any  state  with 
an  approved  coastal  zone  management 
program. 

This  proposed  rule  contains  two 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  The  requirements  are  (1)  an 
annual  vessel  permitting  system  and  (2) 
a  catch  and  effort  reporting  system,  llie 
public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  15  and  18  minutes, 
respectively,  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  on  these  reporting  burden 
estimates,  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  0MB  (see  ADDRESSES). 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

The  normal  notice  and  opportunity  to 
comment  requirements  of  the 
Administrative  Procedure  Act  (APA)  do 
not  apply  to  this  action  because 
implementation  of  this  rule  is  a  foreign 
affairs  function  under  section  553(a)(1) 
of  the  APA.  However,  the  Assistant 
Administrator  is  soliciting  public 
comments  on  this  rule,  and  will  consider 
them  to  the  extent  discretion  exists  to 
modify  the  regulations  consistent  with 


the  Agreements  and  any  further 
diplomatic  exchange  with  GOC  prior  to 
issuance  of  a  final  rule. 


list  of  Subjects  in  80  CFR  Part  I 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements.  Republic  of 
Colombia,  Treaties. 

Dated:  September  11. 1990. 
MichadF.TUIman. 

Acting  AsstBtant  Adminiatrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  is  proposed  to  be 
amended  by  adding  a  new  part  085  to 
read  as  follows: 

PART  695— VESSEI^  OF  THE  UNITED 
STATES  FISHINQ  IN  COLOMBIAN 
TREATY  WATERS 


Subpart 


Provisions 


9CC> 

695.1  Purpose  and  scope. 

695.2  Oeflnitiou. 

695.3  Relation  to  other  laws. 

695.4  Certificates  and  permits. 

695.5  Recordkeeping  and  reporting. 

695.6  Vessel  identification. 

695.7  Prohibitions. 

695.8  FadUtation  of  enforcement. 

695.9  Penalties. 

Subpart  B^^Mnaoement  iMaaurM 

695.20  Fishing  year. 

695.21  Vessel  and  gear  restrictions. 

695.22  Conch  harvest  limitations. 

695.23  Lobster  harvest  limitations. 

Authority:  16  U.S.C.  1801  et  seq. 
Subpart  A— G«n*ral  Provisions 

96SS.1    Purpeaa and  scop*. 

(a)  The  purpose  of  Uiis  part  is  to 
implement  in  certain  waters  of  the 
Caribbean  Sea  fishery  conservation  and 
management  measures — 

(1)  As  provided  in  fishery  agreements 
pursuant  to  the  Treaty  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Colombia  Concerning  the 
Status  of  Quits  Sueno,  Roncador  and 
Serrana  (TIAS 10120).  or 

(2)  That  are  necessary  adjuncts  to 
conservation  and  management  measures 
generally  applicable  to  vessels  of  the 
United  States  fishing  in  or  ti-ansiting  the 
EEZ  in  the  AUantic  Ocean,  including  the 
Gulf  of  Mexico  and  the  Caribbean  Sea. 

(b)  This  part  governs  fishing  by 
vessels  of  the  United  States  in  treaty 
waters. 


S69S.2 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  hi  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Conch  means  Strombua  gigas. 
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Lobster  neans  ooe  or  sMve  of  tke 
foHowriag' 

(a)  Slipper  (Spaaiehf  lobster. 
Scyllaridae,  all  q>ecies. 

(b)  SmoothtaH  lobster.  Pamdirus 
laevkaada. 

(^jjpwy  iotaer.  Patutimts  argus. 

(d)  Spotted  lobster,  Faaulirus  gattatus. 

Powerbead  meant  a  apear.  pole,  or 
stick  with  an  attached  explosive  charge 
that  firas  a  proiectile  upoa  contact 

Regional  Director  memns  the  Director. 
Soudieast  Regioo.  NMFS.  9450  Koger 
Boulevard.  SL  Petersburg,  FL  33702. 
telei^iaae.  813-803-3141.  or  a  designee. 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Soathsast  Fisheries  Center.  NMFS.  75 
Viigiaia  Beach  Drive.  Ifiaad.  FL  331401 
telephone  305-381-5781.  or  a  designee. 

Treaty  waters  means  the  waters  of 
one  or  more  of  the  following: 

(a)  Quito  Sueno,  enclosed  by  latitudes 
13*5574.  and  14*43T<.  between 
longitudes  80'55'W.  and  81*28^. 

(b)  Serrano,  enclosed  by  arcs  12 
nautical  miles  from  the  low  water  line  of 
the  cays  and  islands  in  the  general  area 
of  14*22'N.  latitude.  80*20^.  longitude. 

(c)  Roncador.  endosed  by  arcs  12 
nautical  miles  from  the  low  water  line  of 
Roncador  Cay.  in  approximate  position 
13*35TI.  latitude.  80'05'W.  longitude. 


S89S.3   nurtanlx 

(a)  The  relation  of  this  part  to  othw 
laws  is  set  forth  hi  {  620.3  of  this  chapter 
and  paragraph  (b)  of  this  section. 
Particular  note  slkould  be  ssade  to  the 
reference  in  1 620.3  to  the  applicability 
of  title  46.  U.SX1.  mder  wUcfa  a 
Certificate  of  Docamentation  is  invslid 
when  tiw  vessel  is  placed  mider  the 
cossmand  of  a  person  who  is  not  a 
citizen  of  the  United  SUtes. 

(b)  Minimum  size  limitatioas  for 
certain  species,  such  as  reef  fish  in  the 
Gulf  of  Mexico,  may  apply  to  vessels 
transiting  the  EEZ  with  sudi  species 
aboard. 


(a)  Afplicobility.  An  owner  of  a 
vessel  of  the  United  States  that  fishes  in 
treaty  waters  is  required  to  obtain  an 
anonal  certificate  issued  by  the  Republic 
of  Colombia  and  an  anaws!  vessel 
permit  issued  by  the  Rs|M»"l  Director. 

(b)  Applicatioa  for  cert^Jcute/porouL 
(1)  An  appHcatfoB  for  a  pvnit  must  be 
sidnaltted  and  riyied  by  the  vesseFs 
owner.  An  spplicatian  may  be  submitted 
at  any  time  but  should  be  sui— Itted  to 
the  Bagioaal  Director  mt  less  than  90 
days  to  advance  of  its  need 
Aj^mfyHmf  for  the  ensaiog  ^*V»v^a> 
year  should  be  submitted  to  the 
Regional  Director  by  October  1.  - 


(2)  An  applicant  smist  provide  the 
foUowing  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
G«iiud  certificate  of  docussentation  or 
state  registratian  certificate; 

(U)  Tito  vessel's  aaau.  <^cial  aaasber. 
gross  tonnage,  length,  home  port,  and 
radio  call  aips 

(iii)  Name,  ssailing  address  indnding 
zip  code,  tdephone  number,  date  erf 
birth,  and  social  security  namber  oi  the 
owner  or,  if  the  owner  is  a  corporation 
or  partnership,  die  responsible  corporate 
officer  or  general  partner 

(iv)  Mncipal  port  of  landing  of  fish 
taken  from  trea^  waters; 

(v)  Type  of  fishing  to  be  conducted  to 
treaty  waters;  and 

(vi)  Any  other  information  concerning 
dm  vessel  fishing  gear,  or  fMdng  area 
requested  by  the  Regwnal  Director. 

(c)  Issuance.  (1)  The  Regional  Director 
will  request  a  certificate  from  the 
Republic  «rfColoBibia  if: 

(i)  The  application  is  complete;  and 
(ii)  ThOrapplicant  has  complied  with 
all  applicable  reporting  requirements  of 
1 095.5  during  the  year  immediately 
preceding  the  application. 

(2)  Upon  receipt  of  an  incomplete 
application,  or  an  application  from  a 
person  who  has  not  complied  with  all 
applicable  reporting  requirements  of 
S  005.5  during  die  year  immediately 
preceding  the  application,  die  Regional 
Director  will  not^  the  applicant  of  die 
defidency.  If  die  applicant  fails  to 
correct  tlw  defidency  within  30  days  of 
die  Re^onal  Director's  notification,  die 
appUcadtm  will  be  considered 
abandoned. 

(3)  The  Regional  Diredor  will  issue  a 
permit  as  soon  as  die  certificate  is 
received  from  the  Rq>ublic  of  Colombia. 

(d)  Duration.  A  certificate  and  permit 
are  valid  for  the  calendar  year  for  which 
they  are  issued  unless  the  permit  is 
revoked,  suspended,  or  modified  under 
subpart  D  of  15  CFR  part  004. 

(e)  Transfer.  A  certificate  and  permit 
isnied  ander  this  section  are  not 
transferable  or  assignable.  They  are 
valid  only  for  the  fishing  vessel  and 
owner  for  which  they  are  issued. 

(f)  Display.  A  certificate  and  penait 
isMMBd  under  diis  section  must  be 
carried  aboard  the  fishing  vessel  while  it 
is  to  treaty  waters.  The  operator  of  a 
fiduug  vosd  mnst  present  the 
certificate  and  permit  for  inspection 
upon  request  of  an  authorised  officer  or 
an  enforcement  officer  irf  dm  Republic 
of  Colombia. 

(g)  Saactioas  oadDeaJalf.  I^ooedures 
governing  snfbrcement-relatod  permit 
sanctions  and  denids  are  found  at 
subpart  D  of  15  CFR  part  004. 


(h)  Alteratioa.  A  certificate  or  permit 
diat  is  altered,  erased,  or  mutilated  is 
invalid. 

(i)  RephoetaeaL  A  replacement 
certificate  or  permit  suy  be  issued  upm 
request.  Sudi  reqasst  most  dnriy  state 
the  reaaon  for  a  reptooement  certificate 
or  permit 

Q)  CbaiHjr^  ia  appiioatioa  infonaation. 
The  owner  of  a  vMsel  aridi  a  pennit 
must  ncrtdy  die  Regiand  Director  withto 
SO  days  after  any  change  to  the 
application  information  required  by 
paragraph  (bM2)  of  this  section. 

5695.5  Racordkaapinf andraporOns. 

(a)  Arrival  and  departure  reports.  The 
operator  of  each  vessel  of  the  United 
States  for  whidi  a  certificate  and  pennit 
have  been  issued  under  {  695.4  must 
report  by  radto  to  die  Port  Captein.  San 
Andres  Island,  voice  radio  call  sign 
"Capitania  de  San  Andres,"  the  vessel's 
arrival  m  and  departure  from  treaty 
waters.  Radto  reporto  must  be  made  on 
8222.0  kHz  or  8276.5  kHz  between  8  a  jn. 
and  12  noon,  local  time  (1300-I70a 
Greenwidi  mean  time).  Monday  through 
Friday. 

(b)  CaicA  and  effort  reports.  Each 
vessel  of  the  United  States  srast  report 
its  catch  and  effort  on  eech  trip  into 
treaty  waters  to  the  Science  snd 
Research  Director  on  a  farm  available 
from  die  Sdence  and  Research  Director. 
These  fonns  must  be  submitted  to  the 
Sdence  and  Research  Director  so  as  to 
be  received  not  later  dian  7  days  after 
the  end  of  each  fishing  trip. 

5695.6  Vassal Mentificstion. 

(a)  C^icial  number.  A  vessel  engaged 
to  fishiit^  to  treaty  watera  must  display 
ite  (^dal  numlMV— 

(1)  On  the  port  and  starboard  sides  of 
the  deckhoase  or  hull  and  on  an 
appropriate  areather  deck  so  as  to  be 
desriy  visible  from  an  enforcement 
vessel  or  skcraft: 

(2)  In  block  sxslbki  numerab  to 
contrasting  color  to  the  badcground,   - 

(3)  At  least  18  inches  (45.7  cm)  in 
height  for  fidiing  vessels  over  65  feet 
(19.8  m)  to  length  and  at  least  10  inches 
(25.4  cm)  to  lu^t  for  all  other  vessdr. 
and 

(4)  Permanendy  affixed  to  or  patoted 
on  the  vessel. 

(b)  Duties  of  operator.  Hie  operator  of 
eadi  fishJng  vessd  must— 

(1)  Keep  the  official  number  deariy 
legible  and  to  good  repair;  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel  ite  riggine.  fishing  gear,  or  any 
odier  material  aboard  obetnids  the 
view  of  die  offictol  Buaibar  from  an 
enforceflMUt  vessd  or  aircrafi. 


9695.7 

In  addition  to  the  general  prohibitions 
specified  in  $  620.7  of  diis  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Fish  in  treaty  waters  without  the 
certificate  and  permit  aboard,  or  fail  to 
display  the  certificate  and  permit  as 
specified  in  fi  695.4  (a)  and  (f). 

(b)  Falsify  information  specified  to 
§  605.4(b)(2)  on  an  application  for  a 
vessel  permit 

(c)  Fail  to  notify  the  Regional  Director 
of  a  change  in  application  information, 
as  specified  to  S  695.4(j). 

(d)  Fail  to  report  a  vessel's  arrival  to 
and  departure  from  treaty  waters,  as 
required  by  S  695.5(a). 

(e)  Falsify  or  fail  to  provide 
information  required  to  be  submitted  or 
reported,  as  .required  by  S  605.5(b). 

{T\  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
required  by  S  695.6. 

(g)  Fail  to  comply  immediately  with 
mstructions  and  signals  issued  by  an 
enforcement  officer  of  the  Republic  of 
Colombia,  as  specified  in  §  695.8. 

(h)  Operate  a  factory  vessel  to  treaty 
waters,  as  specified  in  }  695.21(a). 

(i)  Use  a  monofilament  gillnet  to 
treaty  waters,  as  specified  to  §  695.21tb). 

(j)  Use  autonomous  or  semi- 
autonomous  diving  equipment  to  treaty 
waters,  as  specified  to  §  695.21(c). 

(k)  Use  or  possess  to  treaty  waters  a 
lobster  trap  or  fish  trap  nvithout  a 
degradable  panel,  as  specified  to 
§  695.21(d). 

(1)  Fish  with  poisons  or  explosives  or 
possess  on  board  a  fishing  vessel  any 
dynamite  or  similar  explosive 
substance,  ss  specified  to  \  695.21(e). 

(m)  Possess  conch  smaller  than  the 
mmimum  size  limit  as  specified  to 
§  695.22(a). 

(n)  Fish  for  or  possess  conch  to  the 
closed  area  or  during  the  closed  season, 
as  specified  to  S  695.22(b)  and  (c). 

(o)  Retain  on  board  a  berried  lobster 
or  strip  eggs  from  or  otherwise  molest  a 
berried  lobster,  as  specified  to 
§  695.23(a). 

(p)  Possess  a  spiny  or  smoothtail 
lobster  smaller  than  the  minimum  size, 
as  specified  in  S  695.23(b). 
'     (q)  Fail  to  return  immediately  to  the 
water  unharmed  a  berried  or  undersized 
•  lobster,  as  spedfied  to  f  605.23  (a)  and 
(b). 


(r)  toterfera  ¥vith.  obstruct  delay,  or 
prevent  by  any  means  sn  tovestigation, 
search,  seizure,  or  disposition  of  seized 
property  to  connection  with  enforcement 
of  the  Magnuson  Act. 

§  605.8   FacWtstion  of  antorcament 

(a)  The  provisions  of  S  62a8  of  this 
chapter  and  paragraph  (b)  of  this  section 
apply  to  vessels  of  the  United  States 
fishing  in  treaty  waters. 

(b)  The  operator  of,  or  any  other 
person  aboard,  any  vessel  of  the  United 
States  fishing  in  treaty  waters  must 
immediately  comply  with  tostructions 
and  signals  issued  by  an  ejiforcement 
officer  of  the  Republic  of  Colombia  to 
stop  the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  tospection 
of  the  vessel,  its  gear,  equipment  fishing 
record,  and  catch  for  purposes  of 
enforcing  this  part 

S605J   Penamss. 

Any  person  committing  or  fishing 
vessel  used  in  the  commission  of  a 
violation  of  the  Magnuson  Act  or  any 
regulation  issued  under  the  Magnuson 
Act  is  subject  to  the  civil  and  crimtoal 
penalty  provisions  and  civil  forfeiture 
provisions  of  the  Magnuson  Act  to  part 
620  of  diis  chapter,  to  15  CFR  part  904 
(Civil  Procedures),  and  to  other 
applicable  law.  to  addition,  Colombian 
authorities  may  require  a  vessel 
involved  in  a  violation  of  this  part  to 
leave  treaty  waters. 

Subpart  B— Management  Measures 


{695.20    Fishing! 

The  fishing  year  for  fishing  in  treaty 
waters  begins  on  January  1  and  ends  on 
December  31. 

§699.21    Vessel  and  gasr  restrictions. 

(a)  Factory  vessels.  No  factory  vessel, 
that  is,  a  vessel  that  processes, 
transforms,  and  packages  aquatic 
biological  resources  on  board,  may 
operate  to  treaty  waters. 

(b)  Monofilament  gillnets.  A 
monofilament  giltoet  made  from  nylon 
or  similar  synthetic  material  may  not  be 
used  in  treaty  waters. 

(c)  Tanks  and  air  hoses.  Autonomous 
or  semiautonomous  diving  equipment 
(tanks  or  air  hoses)  may  not  be  used  to 
take  aquatic  biological  resources  in 
treaty  waters. 

(d)  Trap  requirements.  A  ktbster  or 
fish  trap  used  or  possessed  to  treaty 


waters  thst  is  constructed  of  msterial 
other  than  wood  must  have  an  escape 
panel  constructed  of  wood,  cotton,  or 
other  degradable  material  located  in  the 
upper  half  of  the  sides  or  on  top  of  the 
trap  that,  when  removed,  will  leave  an 
opening  no  smaller  than  the  throat  or 
entrance  of  the  trap. 

(e)  Poisons  and  explosives.  Poisons  or 
explosives,  other  than  explosives  in  a 
powerhead,  may  not  be  used  to  take 
aquatic  biological  resources  in  treaty 
waters.  A  vessel  of  the  United  States 
may  not  possess  on  board  any  dynamite 
or  similar  explosive  substance  in  treaty 
waters. 

(695.22   Conch  harvest  Hmltstions. 

(a)  Size  limit  The  minimum  size  limit 
for  possession  of  conch  in  or  from  treaty 
waters  is  7.94  ounces  (225  grams)  for  an 
uncleaned  meat  and  3.53  ounces  (100 
grams)  for  a  cleaned  meat. 

(b)  Closed  area.  The  treaty  waters  of 
Quits  Sueno  are  closed  to  the  harvest  or 
possession  of  conch. 

(c)  Closed  season.  During  the  period 
of  July  1  through  September  30  of  each 
year  the  treaty  waters  of  Serrana  and 
Roncador  are  closed  to  the  harvest  or 
possession  of  conch. 

{695.23    Lobetar  harvest  Hmltstions. 

(a)  Bemed  lobsters.  A  berried  (egg- 
bearing)  lobster  in  treaty  waters  may 
not  be  retained  on  board.  A  berried 
lobster  must  be  returned  immediately  to 
the  water  unharmed.  A  berried  lobster 
may  not  be  stripped,  scraped,  shaved, 
clipped,  or  in  any  other  manner 
molested  to  remove  the  eggs. 

(b)  Size  limit  The  mmimum  size  limit 
for  possession  of  spiny  or  smoothtail 
lobster  in  or  from  treaty  waters  is  5.5 
inches  (13.97  centimeters),  tail  length. 
Tail  length  means  the  measurement, 
with  die  tail  to  a  sti-aight  flat  position, 
from  the  anterior  upper  edge  of  the  first 
abdominal  (tail)  segment  to  the  tip  of  the 
closed  tail.  A  spiny  or  smoothtail  lobster 
smaller  than  the  minimum  size  limit 
must  be  returned  immediately  to  the 
water  unharmed. 

Appendix— Catch  Report  Form- 
Colombian  Treaty  Waters  and 
tostructions 

Note:  Thii  appendix  *irill  not  appear  in  the 
Code  of  Federal  Regulations. 
BSJJMQ  coos  M1S4MI 
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ABEA  FISHED  (check <Mdy  one)      QUITASUENO. 


RONCADOR 


SEftRANA 


(Use   a   teparmte  form   for   tmch    mrea   fished) 


RcdHlad 


Jewflsk 


yutj 


Nassaa 


YcUoirfla 


Odwr  Cwptr 


GRtJKIS 


HOGFISH 


PORGY 


McnGnads 


Cspltae 


Maagrote  (Cnqr) 


MottM 


Red 


SUk 


YcUoHlaU 


OUmi  Saayiw 


TRKXXSflSHES 


LOBSTCR 


jBiBL 


Spottcdi 


CONCH 


OTHEKSPEtUS: 


PailoDtentoB 


PanaCebadal 


VaifloRtJ^ 


Rtjo 


QloAnariUe 


RaUnrobia 


Fans 


Laaaoeta 


WlHk 


SIGNATURE 


NAME(PHatc« 


.DatBoflbpMt- Yew  199. 


Moath 


_Dsjr_ 


Print  clMTlylill  fnfonHtfon. 

I! 

Use  •  separate  t OS  sheet  for 


INSTRUCTIONS 
a  CH  REPORT  FORM  •  COLOMBIAN  TREATY  VATERS 


entry  (nto  each  area  fialied  (Quito  Sueno,  Roncador.  Serrara). 

Each  vessel  of  the  U.S.  oust  report  i.s  catch  and  effort  on  each  trip  into  treaty  waters.  Noil  ce^pttted  f 
received  not  later  than  7  d^fs  after  the  end  of  each  f ishine  trip  to: 

Science  and  Research  Director 

Southeest  Fisheries  Center 

NNFS 

75  Vireinia  Seac*)  Drive 

Niaai.  FL  I3U9 


so  a*  to  toe 


Vessel  Na 


Inter  the  vesse'  nana  aa  it  appears  on  the  penait. 


Official  No.  •  Enter  the  U  i.   Coest  Suard  documentation  nuaber  of  the  vessel  or  the  state  resistration  nunber,  if  the  vessel 
is  not  dotuBsated. 


Area  Fished  -  Check  on  one  on 


fona  submitted. 


Date  entered/dcparte  area  •  Enter  appropriate  dates  for  each  fishine  trip  into  the  area  checked. 

Gear  -  Check  Oi>e  o  sore  boxes  to  indicate  the  fishing  vr  or  Method  eiaployed  in  the  aree  checked  during  the  period  covered 
by  the  report.  F  c  each  gear/nethod  checked,  (1)  indicete  the  percentage  of  the  total  catch  during  the  period  covered  by  the 
report  that  M^f  .aken  by  each  gear  and  (2)  cctiplete  the  effort  data  aa  fotloMa: 


Traps: 


i. 


Na^  fktpa  'lahed  •  Total  nuiter  of  traps  used  durins  the  period  covered  toy  the  report. 

Mo.  TNp  Hfcj-s  •  The  total  mater  of  hauls  aada  durins  the  period  cowered  toy  the  report,  including  hauls  with  no  catch. 
Ten  traps  each  pullel  3  tines  would  equal  30  hauls. 

Av.  Soak  Tiiw  between  Hauls  -  The  average  time  in  hours  the  traps  ware  in  the  water  between  hauls. 

Nesh  Sizes  •  K«cord  the  mesh  sizes  in  inches.  For  example.  1  x  2  for  rectangular  meshes  1*  by  2";  1.5  a  1.S  for 
rectargular  mfshes  1  l/e"  by  1  t/2";  or  1.5  x  hex  for  hexagonal  meshes  1  1/2*  on  each  side. 


Lrtr<»ir 


"II 

No.  sUts 


Totii  mater  of  times  a  lortglinc  was  set  durfng  the  period  covered  by  the  report. 
Av.  MO.  Hooks  per  Set  •  The  average  number  of  hooks  on  the  Ivngline. 
Av.  Line  Length  per  Set  •  The  average  length  of  the  line  in  feet. 
Av.  Time  Sets  Fished  *  The  average  time  in  hours  the  lonelines  were  in  the  water  from  start  of  set  to  start  of  pickup. 

Mook  I  Line  (includes  bandit  gear,  rod  and  reel  and  hand  line): 

No.  ippes  Fished  •  Total  muter  of  lines  used  during  the  period  covered  by  the  report. 

Av.  No.  Hooks  per  Line  *  The  awerage  mater  of  hooks  on  each  line. 

Total  Hours  Fished  *  Total  tiae  in  hours  this  gear  was  used  during  the  period  covered  by  the  report. 

Diving: 

Mo.  Olivers  -  Total  maber  of  divers  used  during  ttie  period  covered  by  the  report. 
Total  No.  Days  Diving  -  The  mater  of  days  during  the  period  that  diving  was  conducted. 
Man-hours  Worked  per  Day  -  For  the  days  worked,  the  average  mater  of  man-hours  spent  diving. 
i4)o  average  6  hours  diving  per  day  would  yield  30  man-hours  worked/day. 

Check  if  Tergeted  -  indicate  the  primary  species  harvested  by  diving. 


For  exaaple,  S  divers 


catch  -  Record  the  catch  in  pounds  of  each  species  during  the  period  covered  by  the  report.  For  lobster  and  conch,  record  the 
weight  in  the  appropriate  colian  either  as  whole  or  cleaned  weight. 

Operator's  signature  •  The  operator  fs  the  master  or  other  individual  on  board  and  in  charge  of  the  vessel.  Type  or  print  the 
name  below  the  signeture  and  indicate  the  date  signed. 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  18  minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for  reducing  this  burden,  to  the  National  Marine  Fisheries  Service,  9650  Roger  Boulevard, 
St.  Petersburg.  FL  33702;  and  to  the  Office  of  Management  and  Sudget,  Paperwork  Reduction  Project  (QMS-  >,  Washington,  O.C. 
20503. 

|FR  Doc.  9f>-219$l  Filed  9-17-SO:  8:45  am) 
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This  MCtion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and 
investigations,  conNrattee  meetings,  agency 
decisions  and  njlmgs,  delegations  of 
authonty.  fHmg  of  petitions  and 
applirations  and  agency  statements  of 
organization  and  functions  are  examptes 
of  documents  appearing  in  this  section. 


OEPARTHENT  OF  AGRICULTURE 

Rural  Electrtfication  Admintotration 

Eastern  Iowa  UgM  and  Power 
Cooperative;  Finding  of  No  Significant 
InifMCt 

AOENCV:  Rural  ElectrificatioD 
Administration:  Agriculture. 

ACTKM:  Notice  of  Finding  of  No 
Significant  Impact. 


:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA).  pursuant  to  the  National 
Environmental  Policy  Act  of  1960,  as 
amended,  the  Council  on  Environmental 
Quality  R^^ations  (40  CFR  parts  1500- 
ISOe).  and  REA  &iviroimiental  Policies 
and  Procedures  (7  CFR  part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Eastern  Iowa  Li^t  and 
Power  Cooperative  (EILPC)  under  the 
Rural  Economic  Development  Loan  and 
Grant  Program.  The  project  consists  of 
purchasing  and  developing  a  12  hectare 
industrial  park  in  Muscatine  County, 
Iowa.  EUPC  of  WUton.  Iowa,  has 
requested  approval  of  financing 
assistance  from  REA. 

ran  FURTNCR  mnMIMATION  CONTACR 
REA's  FONSI  and  EILPC's  Borrower's 
Environmental  Report  (BER)  may  be 
reviewed  at  and  copies  obtained  bom 
the  office  of  the  Director,  Northwest 
Area— Electric.  REA,  room  0230.  South 
Agriculture  Building,  Washington,  DC 
20250.  telephone  (202)  382-1400,  or  at  the 
office  of  Eastern  Iowa  Light  and  Power 
Cooperative,  P.O.  Box  800,  Wilton,  Iowa 
52778.  telephone  (319)  732-2211.  during 
regular  business  hours.  Copies  of  the 
above  documents  can  be  obtained  from 
either  of  the  contacts  listed  above. 
Questions  or  conmients  on  the  proposed 
project  should  be  sent  to  the  REA 
contact 

aupw  f  MiNTawv  hwomiation:  REIA  has 
reviewed  the  BER  submitted  by  EILPC 


and  has  determined  that  it  represents  an 
accurate  assessment  of  the  scope  and 
level  of  environmental  impacts  of  the 
proposed  project.  The  BER,  which 
includes  input  from  certain  State  and 
Federal  agencies,  has  been  adopted  by 
REA  to  serve  as  its  Environmental 
Assessment  (EA).  The  project  consists 
of  purchasing  and  developing  a  12 
hectare  industrial  paric  in  Muscatine 
County,  Iowa. 

REA  has  determined  that  the  BER 
adequately  considered  the  potential 
impacts  of  the  proposed  project  and 
concluded  that  approval  of  the  project 
would  not  result  in  a  major  Federal 
action  significantly  afiecting  the  quality 
of  the  human  environment.  REA 
determined  that  the  proposed  project 
will  have  no  effect  on  cultural  resources, 
important  farmland,  floodplains. 
wetlands,  water  quality  or  threatened  or 
endangered  species  or  critical  habitat. 
REA  has  identified  no  other  matters  of 
potential  environmental  concern  related 
to  the  proposed  project 

Alternatives  examined  for  the 
proposed  project  include  no  action  and 
alternative  sites.  REA  determined  that 
the  proposed  project  is  an 
environmentally  acceptable  alternative 
that  meets  EILPC's  need  with  a 
minimum  of  adverse  environmental 
impact  REA  has  concluded  that  project 
approval  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
"Therefore,  the  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CFR  part  1794,  EILPC  pubUshed 
notices  in  a  newspaper  of  general 
circulation  in  the  area  and  requested 
comments  on  the  proposed  project.  The 
pubUc  was  given  30  days  to  respond  to 
the  notice.  No  responses  to  the  notices 
were  received  by  EILPC  or  REA. 

Dated:  September  5, 1990. 
John  H.  Amesan, 

Assistant  Administrator— Electric. 
[FROoc  90-22060  Piled  0-17-00;  8:45  am] 
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COyMISSION  ON  CIVIL  RIGHTS 

Membership  of  the  USCCR 
Performance  Review  Board 

AOCNCV:  Commission  on  Civil  Rights. 


action:  Notice  of  membership  of  the 
USCCR  Performance  Review  Board.    

summary:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Board  (PRB)  of  the  United  States 
Commission  on  Civil  Rights.  Publication 
of  PRB  membership  is  required  by  5 
U.S.C.  4314(c)(4J. 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Commission  on  Civil 
Rights'  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director,  U.S. 
Commission  on  Civil  Rights  for  the  FY 
1990  rating  year. 

Fon  njRTHEn  informatkm  contact: 
Ms.  Marcia  Tyler,  Personnel  and  EEO 
Division,  Office  of  the  Assistant  Staff 
Director  for  Management  U.S. 
Commission  on  Civil  Rights,  1121 
Vermont  Avenue,  NW.,  Washington,  DC 
20425,  (202)  376^8304. 

Members 

Richard  L  Osboum,  Chairman  of  PRB, 
Director  of  Personnel,  Small  Business 
Administration 

Carol  McCabe  Booker,  General  Counsel 
U.S.  Commission  on  Civil  Rights 

Godfrey  D.  Dudley.  Director,  Field 
Management  Programs-East,  Equal 
Employment  Opportunity  Commission 

Dated:  September  12, 1990. 
Emma  Goiisalez-|oy, 
Solicitor 

(PR  Doc.  90-21955  Filed  9-17-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Housing  Vacancy  Survey. 

Fonn  Numbeiia):  HVS-1. 

Agency  Approval  Number:  0807-0179. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  3,700  hours. 


Number  t^ReepandmOs:  e^OQOi 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  Tlie  Bureau  of  the 
Census  oaes  the  Housing  Vacancy 
Survey  (HVS)  to  provide  quarteriy 
estimates  of  national,  regional,  and  state 
vacancy  rates  hf  varioes  diaracteristics 
and  homeownersliip  rates.  HVS  data  are 
collected  from  a  sample  of  vacant 
housing  units  is  the  Cunent  Ptyulation 
Survey  (GPS).  IhfotmatiaD  is  collected 
firom  bomeowroeis.  realtors,  and  other 
knowledgeable  penons.  Government 
agencies,  national  associations,  and 
business  firms  use  the  HVS  data  to 
gauge  the  housing  inventory  over  tine. 

Affected  Public:  Individuals  or 
households. 

FrequeiHy:  MiHitUy. 

Re^mndenVs  (Migatkm:  Volmitary. 

OMBDesk  Officer  MarshaD  Mills, 
395-734a 

Copies  of  the  above  iaffmnetion 
coUection  proposal  can  be  obteined  by 
calling  or  writtag  Edward  Midials,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Conmerce.  roon  H5912, 
14tfi  and  ConstHotion  Avenue.  NW.. 
Washington,  DC  20230L 

Written  oonnnenfs  and 
recommendatiens  fior  tiie  proposed 
infonnation  oaOection  sboeld  be  sent  to 
Matrtall  Affills,  OMBDesk  Office,  room 
S20a  New  Exscothre  OfBce  BaHding. 
Wsshington.  DC  10609. 

Dated  September  12.  t99a 
EdwaidNflduIs, 

Departmental  Ckaiaace  Ofpeer.  hifonatUion 
Collection  Aaafysis  Dhmioa, 
[PR  Doc  g»-219B3  FSad  9-17-80;  1:45  am) 


Foceign-T^adB  Zones  Board 
IDeeketNek»M] 


Foreign-Trade  Zone  ■  roit  Wayne^ 
Indiana  Application  and  PuMto  Hearing 

An  application  has  been  sobmitted  to 
the  Foretgn-Trede  Zones  Board  (the 
Board)  by  the  City  of  Fort  Wayne. 
Indiana,  requesting  authority  to 
establish  a  generat^mrpose  foreign- 
trade  zone  in  Port  Wayne.  Indiana.  Tlie 
Fort  Wayne/Allen  Coanty  Airpml  (Bser 
Fletd)  was  recently  designated  a  "iner 
fee"  facility  by  tfte  U.S.  Customs 
Service.  The  apiriication  was  submitted 
pursoanf  to  the  provisions  of  ttte 
Foreign-lYsde  Zones  Act  as  amended 
(19  U.S.C  Bla-glo).  and  tfte  regulations 
of  die  Board  (!I5  CFR  part  400).  It  was 
formally  filed  en  September  4, 1990.  The 
applicant  is  anifaorized  to  make  the 
proposal  under  Indiana  Code  0-10-3-2. 

The  proposed  fmeigu  -liade  zone 
woiud  consist  of  two  waiehouse 


facilities  and  an  Indnstrial  park  site  in 
Fort  Wayne.  Site  1  would  ctmsist  of 
9.800  sq.  ft  of  a  321.600  sq.  ft  poMic 
werdiense  located  et  3402  M^er  Road, 
owned  by  Commerdal  Warehoase  ft 
Cartage.  Inc.  Site  2  consists  of  IftOOO  sq. 
ft  of  a  41.500  sq.  ft  public  warehouse 
located  at  2122  Brener  Rood,  owned  by 
North  American  Moving  ft  Storage,  inc. 
Site  3  would  be  located  on  a  SOecre 
tract  of  land  at  Bser  Firid.  owned  by  the 
Fort  Wayne/Allen  County  Aiiport 
Authority. 

The  application  contains  evittence  of 
the  need  for  zone  services  in  the  Port 
Wayne  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  the  wardiousing/ 
distribution  of  sndi  items  as  gaskets, 
acrylic  giftware,  roUer  and  hammer 
milte,  seed  desners,  i^sstic  injecting 
and  molding  madnnes,  O-rings.  seals, 
li^t  trade  axles,  riectric  motors,  fbtmed 
tubular  products,  and  electronic 
products,  inchiding  thermistor 
components  and  assemblies.  No  spedfic 
manufactoriag  approval  is  being  sought 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  f!«n«{ttt«  of  Dennis  PacdnelU 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  CcMnmerce. 
Washington.  DC  2Q230;  lohn  F.  Nelsoo, 
District  IKrector,  U.S.  Customs  Service, 
North  Central  Region,  6th  Floor.  Plaza 
Nine  Building.  55  Erieview  Plaza, 
Cleveland,  Ohio  44114;  and  Colond  Ybn 
D.  Glass.  Kstrict  Rnginear.  U.S.  Atmy 
Engineer  District.  Detroit,  P.O.  Box  1027, 
Detroit  Michigan  48231-1027. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  pnUic 
hearing  on  Oct(ri>«  12, 1960  beginning  at 
WSa  ajn.  in  Room  128,  City-County 
Building,  Ckie  Main  Street,  Port  Wayne. 
Indiana  46802. 

Interested  parties  are  invited  to 
present  ttieir  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  S«aetary  in 
writing  at  the  addreaabelow  or  by 
phone  (202/377-2862)  by  October  5. 
1990.  Instead  of  an  oral  presentation, 
written  statements  otay  be  submitted  in 
accordance  with  the  Boerd's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through 
November  14. 1990. 

A  copy  of  the  ^H>^Bti(m  is  available 
for  public  inspection  at  each  of  the 
following  locations: 


Department  of  Economic  Development. 
B«rC14<<::ounty  Building.  One  Main 
Street  Port  Wayne.  Indiana  46802 

Office  of  tl«  Executive  Secretaqr. 
Foidgn-Trede  Zones  Board.  U£. 
Oqiartaient  of  CoBuaerce,  Room  4211, 
14&  ft  PaasyWania  Avenue,  NW^ 
Weshington.  DC  20230 

Dated:  ScpteartMr  12,  1990l 
|«hay.DBPeals^|r.. 

Executive  Secretary. 

[PR  Doc.  9O-Za0O4  Piled  9-17-4Q;  8:45  ami 
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ReQueot  for  Iteeonei^eralion!  Certain 
T^fpe  430  SteMeee  Steel  Wkv  Rod 


r,  Inqiort  Administntian/ 
Internatiana)  Ttade  Administratian. 


ACnoNc  Notice  of  determination  on 
abort-sopfrfy  request  for  reconsideration. 


f!  lite  Secretary  of  Commerce 
("Secretery")  hereliy  upholds  the  short- 
supirfy  dedsitm  of  June  13. 1900  to  grant 
a  short-snpirfy  allowance  for  only  750 
metric  tons  of  the  request  1.660  saetrie 
tons  of  certain  Type  430  stainless  steel 
wire  rod  for  fidy-4)eoember  1990  under 
the  U.S.-BraziL  U.S.-EC  U.S.-j8pan. 
and  U.S.-ICdree  steel  arrangements. 

ftFFtCTwe  DATE  September  11. 190a 

NM  WWIWn  MFOMiATION  OOMTTACR 

Richerd  a  Weibte.  Office  of 
Agrecmeala  CaaBpbanoe,  Import 
Administntion.  U&  Departaient  of 
Comaserce.  Room  7686^  14di  Street  and 
ConatitntioB  Avense.  NW..  Washington. 

DC  aozsa  (loz)  377-oi5a 

SUPPLBNBITANir  MRMMATION:  On  May 
29, 1990,  the  Secretary  received  an 
adequate  sbort-su;^y  petition  from  the 
American  Wire  Plodttcers  Assodation 
("AWPA").  on  behalf  of  four  members 
of  the  Stainless  Committee,  requesting  a 
short-supply  allowance  for  1,650  metric 
tons  of  various  sizes  of  certain  Type  430 
stainless  steel  wire  rod  with  a  carbon 
level  not  exceeding  OXM  percent  under 
Paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products,  Artide  8  of  the 
Arrangement  Between  the  Government 
of  Brazil  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Sted  Products.  Artide 
8  of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  die  European  Economic  Community, 
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and  the  Goveniment  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Prodacts.  and  Article  8  of 
die  Arrangement  Between  the 
Government  of  Korea  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  The  Secretary  conducted 
this  short-supply  review  pursuant  to 
section  4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  Pub.  L  Na  101-221. 103  Stat  1886 
(1969)  Cnhe  Act")  and  i  357.102  of  the 
Departnent  of  Commerce's  Short- 
Supply  Regulations,  published  in  the 
Federal  Ragistar  on  January  12, 1990  (55 
PR  1348)  (t^ommerce's  Short-Supply 
Regulations"). 

Because  Baltimore  Specialty  Steels 
Corporation  ("BSSC').  a  potential 
domestic  supplier  of  Type  430  stainless 
steel  wire  rod,  demonstrated  the  ability 
to  produce  two  sizes  of  the  requested 
Type  430  stainless  steel  wire  it>d  and  the 
wiUingness  to  supply  900  metric  tons  of 
this  product  partially  meeting  the  needs 
of  members  of  the  AWPA.  the  Secretary 
determined  on  Jun  13, 1990,  that  short 
supply  exists  only  for  the  remaining  750 
metric  tons  of  this  product  Pursuant  to 
section  4(b)(4)(A)  of  the  Act  and 
I  357.102  of  Commerce's  Short-Supply 
Regulations,  the  Secretary  granted  a 
short-siq>ply  allowance  for  750  metric 
tons  of  die  requested  Type  430  stainless 
steel  wire  rod  for  the  second  half  of 
1990.  A  notice  of  this  decision  was 
published  in  the  Federal  Register  on 
June  21, 1990  (55  FR  25353). 

On  June  21, 199a  the  AWPA  filed  a 
timely  request  for  reconsideration  under 
1 357.109  of  Commerce's  Short-Supply 
Regulations  for  the  remaining  900  metric 
tons  of  its  third  and  fourth  quarter 
needs,  alleging  that  the  statutory  and 
regulatory  standards  governing  short- 
supply  reviews  were  misapplied,  and 
information  included  in  this  review 
indicating  that  a  condition  of  short 
supply  exists  in  the  domestic  maiicet 
was  overlooked  or  ignored.  The 
Secretary  granted  the  AWPA's  request 
for  reconsideration  and  published  a 
notice  announcing  the  reconsideration  in 
the  Federal  Ragistar  on  July  11, 1990  (55 
FR  28426). 

The  AWPA  based  its  reconsideration 
request  on  three  factors: 

(1)  The  price  of  Type  430  rod  offered 
by  BSSC  was  not  at  the  prevailing 
maricet  price; 

(2)  BSSC  has  limited  experience 
producing  this  product  and  supplied 
unaccefitable  material  to  AWPA 
members; 

(3)  BSSC  has  experienced  problems 
meeting  delivery  schedules  in  other 
stainless  grades,  which  will  carry  into 
this  product 


On  July  13,  I960,  the  Secretary  sent  a 
questionnaire  to  BSSC  in  connection 
with  this  request  for  reconsideraion.  The 
Secretary  focused  the  questionnaire  on 
the  three  noted  issues. 

Analyab 

The  Secretary  analyzed  each  of  the 
noted  factors  in  relation  to  BSSC 
Regarding  price,  the  Secretary  has 
determined  that  BSSC  is  maldng  this 
product  available  in  the  U.S.  maricet  at  a 
price  that  is  not  an  aberration  from  die 
prevailing  market  price.  The  price 
offered  by  BSSC  is  within  the  range  of 
prevailing  domestic  market  prices. 

Regarding  limited  experience  and 
unacceptable  material  by  BSSC  the 
Secretary  has  concluded  that  BSSC  has 
sufficient  experience  producing  this 
product  and  the  material  it  has  supplied 
has  been  acceptable  quality.  BSSC  has  a 
history  of  producing  Type  430  rod.  With 
the  closing  of  its  rod  mill  in  1987,  it  has 
relied  on  outside  converters  to  roll  the 
billets  it  melts  into  rod  for  all  stainless 
grades  it  produces.  This  experience  in 
melter/converter  relationships  has 
carried  into  producing  Type  430  rod,  as 
evidenced  by  virtuaUy  all  trial  material 
supplied  to  AWPA  members  being  of 
acceptable  quality.  Material  alleged  to 
be  unacceptable  could  not  be  attributed 
to  the  production  or  delivery  by  BSSC 
or  was  attributed  to  specifications 
outside  the  scope  of  this  review. 

Regarding  deliveries,  the  Secretary  is 
obligated  to  determine  only  whether  the 
requested  product  is  supplied  within  a 
normal  order-to-delivery  period.  Of  the 
Type  430  rod  ordered,  virtually  all  of  the 
material  was  delivered  on  the  promised 
date.  The  small  amount  not  delivered  as 
promised  was  delivered  well  within 
BSSCs  normal  delivery  time  of  10-12 
weeks. 

Cooclusioii: 

Pursuant  to  S  357.109  of  Commerce's 
Short-Supply  regulations,  the  Secretary 
hereby  upholds  the  June  13, 1990  short- 
supply  determination  to  deny  the  entire 
900  metric  tons  of  the  AWPA's  request 
for  1,650  metric  tons  of  certain  l^pe  430 
stainless  steel  wire  rod.  The  price  of 
Type  430  rod  offered  by  BSSC  is  not  an 
aberration  from  the  prevailing  domestic 
maricet  price,  and  BSSC  has 
dononstrated  that  it  is  supplying 
acceptable  material  within  a  reasonable 
time  frame  to  meet  the  AWPA  members' 
short-supply  needs. 
Maijoria  A.  Ghocfins, 

Acting  AMsistant  Secretary  for  Import 

AdauniMtmUott. 

[FR  Doc  90-22006  Filed  9-17-00;  8:45  am] 


8liort*8iipply  Ravtow:  Catlsin  StMl 


Aomcv:  Import  Administration/ 

International  Trade  Administraticm, 

Commerce. 

action:  Notice  of  9iort-8upply  Review 

and  Request  for  Comments:  Certain 

Steel  Plate. 


r.  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  38,238.2  net  tons 
of  certain  steel  plate  for  the  balance  of 
1990  under  Article  8  of  the  U.S.  -EC  Steel 
arrangement 

•HOIIT-«U»n.V  REVIEW  NUMMH:  23. 

supaLEMENTARV  mromiATiON: 

Pursuant  to  Section  4(b)(3)(B)  of  the 
Steel  Trade  Liberalization  Program 
Implementation  Act  Pub.  L  No.  101-221, 
103  Stat  1886  (1969)  ("The  Act"),  and 
Section  357.104(b)  of  the  Department  of 
Commerce's  Short-Supply  Regulations, 
published  in  the  Fedsval  Register  on 
January  12, 199a  55  FR  1348 
("Commerce's  Short-Supply 
Regulations"),  die  Secretary  hereby 
announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  steel  plate  for  use  in 
the  manufacture  of  large  diameter  pipe 
(LDP).  On  September  13. 199a  Berg  Steel 
Pipe  Corporation  submitted  an  adequate 
petition  to  the  Secretary  requesting  a 
short-supply  allowance  under  Article  8 
of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  the  European  Economic  Commimity, 
and  the  Government  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Products,  for  3a238.2  net 
tons  of  American  Petroleum  Institute 
grade  X-70  steel  plate  130.297-131.216 
inches  in  width  and  0.417-0.630  inch  in 
thickness,  to  be  delivered  during  the 
balance  of  109a 

Section  4(b)(4)(B)(U]  of  the  Act  and 
Section  357.106(b)(2)  of  Commerce's 
Short-Supply  Regulations  require  the 
Secretary  to  make  a  determination  with 
respect  to  a  short-supply  petition  not 
later  than  the  30th  day  after  the  petition 
is  filed,  unless  the  Secretary  finds  that 
one  of  the  following  conditions  exist  (1) 
lie  raw  steelmaking  capacity  utilization 
in  the  United  States  equals  or  exceeds 
90  percent  (2)  the  importation  of 
additional  quantities  of  the  requested 
steel  product  was  authorized  by  the 
Secretary  during  each  of  the  two 
immediately  preceding  years:  or(3)  the 
requested  steel  product  is  not  produced 
in  the  United  States.  The  Secretary  finds 
that  none  of  these  conditions  exist  with 
respect  to  the  requested  product  and 
Aerefore,  the  Secretary  will  determine 


whether  this  product  is  in  short  supply 
not  later  than  October  12, 1990. 

Comments:  Interested  parties  wishing 
to  comment  upon  this  review  must  send 
written  commento  not  later  than 
September  2$.  1990  to  the  Secretary  of 
Commerce,  Attention:  Import 
Administration.  Room  766a  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  S  days  after  (Insert  date  7 
days  after  date  of  publication  in  the 
Federal  Register).  All  documenta 
submitted  to  die  Secretary  shall  be 
accompanied  by  four  copies.  Interested 
parties  shaU  certify  that  the  factual 
information  contained  in  any 
submission  they  make  is  accurate  and 
comitate  to  the  best  of  their  knowledge. 

Any  person  who  submito  information 
is  connection  with  a  short-supply  review 
may  designate  that  information,  or  any 
part  thereof,  as  proprietary,  thereby 
requesting  that  the  Secretary  treat  that 
information  aa  proprietary.  Information 
that  the  Secretary  designates  as 
proprietary  will  not  be  disclosed  to  any 
person  (other  than  officers  or  employees 
of  the  United  States  Government  who 
are  direcUy  concerned  with  the  short- 
supply  determination)  without  the 
consent  of  the  submitter  unless 
disclosure  is  ordered  by  a  court  of 
competent  jurisdiction.  Each  submission 
of  proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
commenta  concerning  this  review  must 
reference  the  above  noted  short-supply 
review  number. 

ran  FURTHER  INNMMATION  CONTACT: 

Richard  O.  Weible  or  Norb^  Gannon, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  7866, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  2023a  (202)  377-0159  or 
(202)  377-4087. 

Dated:  September  14, 1990. 
Eric  L  Carfbikd. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  90-22218  nied  9-17-90;  8:45  am] 


International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Decision  of  F^nel  in 
binational  panel  review  of  the  final 
affirmative  determination  of  tiireat  of 
material  injury  made  by  the  U.S. 
Intematiorml  Trade  Commission 
(USrrC),  respecting  Fresh,  Chilled  or 
Frozen  Pork  from  Canada,  Secretariat 
File  No.  USA-89-1904-11. 


UfMtod  Stattt-Canada  FfM-Trada 
AQfMiMiiti  AiUda  1004  Binational 
ranai  nvvmrai  Daciiion  or  panai 


r.  United  States-Canada  Free- 
Ttede  Agreement  Binational 
Secretariat  United  States  Section. 


r:  By  a  decision  dated  August 
24, 1990,  the  Binational  Panel  remanded 
the  U.S.  International  Trade 
Commission's  final  affirmative 
determinetion  of  threat  of  material 
injury  for  reconsideration.  A  copy  of  the 
complete  Panel  decision  is  available 
from  the  FTA  Binational  Secretariat 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat  Suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  wi^ 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  estabUshed  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement 
which  came  into  force  on  January  1, 
1980,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  sa 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1988  (54  FR 
53165).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  these 
Rules. 

Background 

On  September  13, 1960,  the  USITC 
issued  ito  final  affirmative  determination 
of  tlueat  of  material  injury  respecting 
Fresh,  Chilled  or  Frozen  Poik  bom 
Canada,  ITC  file  number  701-TA-29a 
which  was  published  in  54  FR  37838.  On 
(Dctober  13, 198a  the  Canadian  Poric 
Council  and  ita  Members  and  Moose 
Jaw  Packers  (1974)  Ltd.  filed  a  Request 


for  Panel  Review  widi  ttie  United  States 
Section  of  the  Binational  Secretariat 
pursuant  to  Artide  1904  of  the  United 
States-Canada  Free-Trade  Agreement 
Requesta  for  Panel  Review  were  also 
filed  by  die  Canadian  Meat  Coimdl  and 
iU  members  and  Canada  Packers,  Inc., 
the  Government  of  the  Province  of 
Alberta  and  the  Gouvemement  du 
Quebec. 

On  January  9, 1990,  following  motions 
by  the  USITC,  the  Gouvemement  du 
Quebec  and  the  Canadian  Pork  Council 
were  dismissed  from  the  review  for  lack 
of  standing,  with  separate  opinions 
issued  explaining  the  Panel's  reasons. 
The  Panel  also  reviewed  a  motion  by  the 
USITC  requesting  a  voluntary  remand  of 
its  determination,  which  motion  was 
denied  by  the  Panel  by  order  dated 
April  9, 1990. 

Panel  Oedsioo 

Upon  examination  of  the 
adntinistrative  record  and  after  full 
consideration  of  the  arguments 
presented  by  the  parties  in  their  briefs 
and  at  oral  argument  held  in 
Washii^on.  DC  on  May  23, 1990,  the 
Panel  remanded  Uie  USITCs  final 
determinaticm  for  reconsideration 
because  the  Panel  found  that  the  USITC 
relied  heavily  throughout  on  statistics 
whidi  the  Panel  found  questionable  and 
which  they  found  colored  die  USITCs 
assessment  of  much  of  the  other 
evidence.  The  Panel  instructed  the 
USITC  to  reconsider  the  evidence  on  the 
record,  and  more  particularly  the  figures 
on  Canadian  pork  production,  for  action 
cdnsistent  with  the  Panel's  decision.  The 
USITC  was  given  60  days  (until  October 
23, 1990)  to  prepare  ita  results  of  this 
remand  and  each  other  party  was  given 
15  days  thereafter  to  provide  the  Panel 
with  any  commenta  on  the  remand 
resulto. 

Dated  September  7, 1990. 
Janes  R.HoUwin, 

United  States  Secretary,  FTA  Binational 
Secretariat 

(FR  Doc  90-22208  FUed  »-17-90;  8.-45  am] 
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umtad  Otataa  Canada  Fraa-Ttada 
Agraamant,  Arttda  1904  Mnationai 
Panal  Ravlawa:  Daciaion  of  Panel 

AOENCV:  United  States-Canada  Free- 
Trade  Agreement  Binational 
Secretariat  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Decision  of  Panel  in 
the  binational  panel  review  of  the  final 
determination  of  sales  at  less  than  fair 
value  made  by  the  Department  of 
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AdnUiinkioB.  faopott  AdniniitntiaB, 
reapKling  Ntw  Stael  Rafl.  BxBept  Li^ 
Raa  faoB  Canada  SecRtaciMk  FOe  Nk 

usA-«»-iaM-aa 


IR  By  a  dedakn  dated  August 
ag  1990.  the  BJnatinnal  Panel  affinnad 
the  Departanent  of  CoBuaeice's  final 
determination  of  sales  at  less  thanfiair 
value.  A  copy  of  the  complete  Panel 
decision  is  available  from  tfaa  FTA 
BinatioBal  Secretariat 


OIOH  OOKT ACT. 

James  R.  Holbein.  United  State* 
Secretary.  Biaatioiial  Secretariat.  Suite 
4012. 14dh  and  Constitution  Avenue^ 
Washington.  DC  20230.  (202]  377-643S. 
•umjMDnAKV  tmommAncm:  Chapter 
19  of  the  United  Staitee-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinationa  in  antidiin^HBg  and 
countevaiUng  duty  cases  involviDg 
imports  bom  the  other  country  wi& 
review  by  independent  binatianal 
panels.  When  a  Request  for  Panel 
Review  ia  filed,  a  panel  is  establiriied  to 
act  in  place  of  Bstional  courts  to  review 
expeditiously  the  final  determinaition  to 
detemine  whether  it  oonfionns  with  the 
atiKAinying  Qf  coiBtervdling  duty  law 
of  the  country  that  made  the 
detetminatinn. 

Under  Article  1904  of  the  Agreement 
whilch  came  into  force  on  I^Hiary  1. 
1989.  the  Government  of  the  United 
Staiea  and  the  Government  of  Canada 
established  Rules  of  Phicedure  for 
Article  VKH  Binational  Panel  Reviews 
(Tlulesl.  These  Rules  were  published 
in  the  Federal  Regfstac  on  December  30. 
1988  (53  PR  S3ZI2X  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Phxxdure  for  Article  1904  Knational 
Panel  Reviews,  published  in  die  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  pand  review  in  fliis  SMttw 
was  conducted  in  accordance  widi  these 
Rules. 

Background 

On  September  1, 1980.  the  Algoma 
Steel  Corporation.  Limited.  "Algoma" 
filed  a  Request  for  Panel  Review  to 
contest  d»  final  detamteatiaB  of  sales 
at  leaa  than  iiir  vdbe  made  by  the 
DepaitMsat  of  Cnn— erra.  Intetnatknal 
Trade  Administration.  Imiwrt 
Ailiiiiiiis<iBliiin,  "ConuBorce^.  in  the 
mvestigatioa  of  New  Steel  Rid.  E^coept 
Light  Ra%  from  Canada,  hi^iort 
Adn^iMvatioa  ffle  nanber  C-123-8Df. 
published  in  54  PR  SMSi  OB  Aogast  3k 
1980.  In  lis  oDBpUal  AlgDBB 
coaAended  that  CaBseRsels  iitsctiop  of 
AlgoBia's  coat  data  and  ila  use  ol  beat 
informatiaB  avaiUbIs  was  BOMppoited 


by  substantial  evidence  oa  te  reoovd 
and  otherwise  aat  in  aocoidanoe  with 
law.  Algoaia  later  aaeadad  ila 
complaial  ta  alao  ooateat  Coauaerce's 
choke  ol  eest  (bta  supplied  by  the  U.& 
petitionet;  Betyebpt  Steel  CMponttoa. 
as  the  best  i^onaatiQa  availaUe. 

Opinlooof  nwraon  . 

On  the  basis  of  an  examination  of  the 

appbcable  Ulailed  States  law,  and 
tmshlsiaticB  of  the  afguaseats  of  Ae 
parties,  the  Pand,  in  a  4-1  majority 
decision,  affinaed  Commerce's 
determination  as  sopported  by 
sabstaatial  evidence  on  die  record  and 
otherwise  in  aooordance  widi  law. 

Dated:  September  7, 1990. 
JwmsK.  HuRmIu. 

United  States  Sbcretary.  FTA  Binational 
Secntamt, 

[FR  Doc.  90-22008  FOed  »-17-flO;  8:45  am] 
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umtad 


(^Hifiivaow  a«  vaHOT 
Reviaw 

AQENCV:  Uoited  States-Canada  Free- 
Trade  A^eement  Binatianal 
Secretariat.  United  States  Section. 
IntematioDal  Trade  Administration, 
Department  of  CaBBmerce. 
ACnOM:  Nolioe  of  CoBi|rietioB  of  Pad 
Review  of  die  final  affinnative 
countervafling  daty  determinafian  made 
by  the  Department  of  Coauaetoe, 
International  Trade  Adminialratian. 
Insert  AdoinistrBtiott.  reniec^iBg  New 
Steel  Rail.  Exo^  U^  RaU.  fitoBi 
Canada.  Secretariat  File  Na  USA-6»- 
1904-07. 


:  Pursuant  to  Rule  82  of  the 
Article  1904  Panel  Rules  CTtuIes").  the 
Panel  Review  of  the  final  determination 
described  above  has  been  con^Ieted. 
effective  August  27. 1990. 


raa  nNRHEa  MFonunQM  OQWTACR 

lames  R.  Holbein.  Udted  States 
Secretary.  Binational  Secr^ariat.  Suite 
4012. 14th  and  Constitution  Avcaue. 
Washington.  IXI 20230.  (202)  377-M38. 
aUPPUMCNTAIIV  mponmation:  By 
decision  dated  June  8, 1990.  the  F^nel 
afBimed  in  part  and  remanded  in  pert 
the  final  detenniaalian  of  tte 
DepertBSDt  of  CoBBBerae.  Notioe  of  dw 
pand.  dwiislmi  waa  pabH^ed  in  tba 
Feder^  Bsglster  OB  brae  22.  mo  (55  FK 
25080.  In  ita  deddoB.  die  Pand  OBdaad 


remand  wlddnao  da^B  of  dm  date  of  die 
pand  decMoB.  Ob  Idy  IZ  Itoa 

Oed  ita  DetennioBtloB  on 


Renumd  paiBuant  to  Rde  7S  of  te 
Rules. 

NoNbtiee  of  Motion  ror  review  of  me 
OetefBHBetioB  onReBiaiKl  ano  no 
request  for  an  ejiliaoidiiiafy  enallenge 
CMBmittee  BBS  been  flled  widi  toe 
responsible  Secretary.  Aceordbi^. 
pursuant  to  Rde  82.  dds  Notiee  oJF 
COminelion  of  Pand  Review  sbeH  be 
effective  oa  AngBSt  27. 1990,  die  4etfi 
day  foOowhig  die  Sing  of  die 
DeteiiBJiiation  on  Remand.  ParsBant  to 
Rde85,  the  pandists  are  discharged 
bom  their  daties  effective  Augsst  27, 
1990. 

Dated:  September  7. 190I>. 


JauM 

United  SttmSacntary.  FTA  Biaational 

Secretarial 

[FR  Doc.  9»-a2Ba7  Fiiad  »-17-0Q(  8al&  SB} 


NattoMi  Ocaanie  and  AtnooaplMilc 


[Docket  Na.  •00858-01511 

FofaiQit  nsMiiB  pWinilB{ 
TtanaaMpmanf  of  "Doniil  Hoia^  FWi  m 
the  Exchnlva  Economic  Zona 


:  NatioBd  Marine  FIsheriee 
Service  (Nh^).  NQAA.  OoBBBeroe. 

action:  Notice;  reqoest  for  comments. 


;NOAAprovideaan 

opportanity  for  pabbc  comawBts 
legaidiBg  1991  appBcadene  fos  fbreiyi 
fishing  peradts  in  te  event  dmt  socb 
appbca^ona  are  received  to  tianssfaq) 
certain  fish  prodoctioB  in  the  Exclodve 
EcaBondc  Zone  (HBZ)  aad  B^edMr  U& 
observen  shoBld  be  placed  aboard 
vessels  fishing  seaward  but  transbiiqiing 
diek  catdi  wilbiB  the  BEZ.  IUb  adioB 
wiU  allow  ^  Nodh  Pacific  Fi^My 
ManagHBOit  Cooadl  and  NOAA  to 
consider  relevant  tofcumatiMi  bearing 
on  the  apiHi>val  of  such  ^plieationa. 
DATES:  CoBBBeato  BBMt  be  received  by 
Norember2,19aa 


;  Comments  should  be  sent 
to  the  Operations  Sapport  md  Analysis 
Division.  F/CMl,  Nationd  Marine 
Fisheries  Servtoe  {NUPSH,  13SS  East- 
West  Highway,  Silver  Spring,  MD  20mo. 
Mease  pdat  TMBSsb^ancnt  coauaents" 
on  envelope. 


Know  CONfFACT: 
Alfred  {.  Bilik.  301-427-2337.  or  telex 
467850  US  CQMM  FISH  CL 


applications  for  fishing  in  the  EEZ  in 
1990  weie  sabaitttBd  by  fotdgD  fisUBg 
nations.  Certain  sppBcadBBe  raquosled 
permits  tadbw  die  fatelyivesaeU  to 


tranship  in  die  EEZ  fish  i»oduction 
derived  fiom  catches  in  waters  of  the 
Centrd  Betiag  Sea  seaward  of  the  EEZ, 
i.e.,  the  "donat  hole.". 

The  permit  applications  were 
reviewed  by  the  North  Pacific  Fishery 
Management  Coimcil  (Council)  under 
the  provisions  of  section  204(b)(5)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (18  U.S.C  1801  et  seq.]. 
The  Council  recommended  that  permits 
be  issued  on^  for  those  foreign  vessels 
involved  in  jointventures  in  the  EEZ. 
The  Council  viewed  its  recommendation 
as  an  effective  means  to  reduce  the 
foreign  vessels'  fishing  effort  in  the 
"donut  hole*',  particularly  on  stocks 
believed  to  occur  in  both  the  "donut 
hole"  and  in  the  EEZ.  NOAA  considered 
the  Council's  recommendation  but 
decided  to  approve  the  applications  for 
a  6-month  period,  January  1  to  June  30, 
1990,  pending  further  study  of  the  effects 
of  denying  such  permits  on  U.S.  interests 
and  determination  of  whether 
disapproval  would  be  an  effective 
means  of  significantly  reducing  the 
extent  of  foreign  fishhig  in  the  "donut 
hole." 

NOAA  considered  all  available 
information  bearing  on  this  issue  and 
completed  its  considerations  on  May  3, 
1990.  Based  on  the  available 
.  information,  the  Assistant  Administrator 
for  Fisheries  decided  to  extend  permits 
authorizing  transshipment  of  fish  taken 
seaward  of  the  EEZ  bom  their  current 
expiration  date  of  June  30, 1990,  through 
December  31, 1990.  (55  FR  22943.  June  5. 
1990). 

The^edsion  was  restricted  to  permits 
issued  for  such  transshipments  this  year 
in  the  BSA  and  GOA  fisheries  and  any 
similar  1990  applications  that  may  be 
received  before  the  end  of  the  year. 
However,  NOAA  anticipates  requests 
for  similar  permits  for  the  1991  season. 
Consequently,  NOAA  is  providing  this 
opportunity  for  public  comment  as  to 
whether  such  permits  should  be 
approved  in  1991,  and,  if  so,  whether 
special  conditions  should  be  attached, 
such  as  requiring  the  placement  of  U.S. 
observers  on  foreign  fishing  and 
processing  vessels  while  operating  in 
the  "donut  bole"  and  the  method  for 
assessing  costs  for  such  observers. 

A  similar  condition  was  considered  in 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR),  published  on  April 
25. 1968.  (53  FR  13422).  No  decision  was 
announced  after  the  conclusion  of  the 
comment  poiod  provided  for  in  the 
ANPR  because  there  was  no  clear 
consensus.  However,  in  light  of  the 
experience  gained  since  1988,  NOAA 
believes  it  ^)propriate  to  again  consider 
this  condition  in  relation  to  transfers  of 


"donut  hole"  production  in  the  EEZ. 
Forty-five  days  are  provided  from  the 
date  of  publication  of  this  notice  for 
such  comments. 

Dated:  September  12, 1990. 
Richoid  H.  Sdiader, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  90-23024  FUed  »-17-9D;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Dapartmant  of  the  Navy  % 

CNO  Execudva  Pand,  Cloaad  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Technology 
Surprise  Task  Force  will  meet 
September  26-28, 1990  fiom  9  a.m.  to  5 
p.m.,  at  Naval  Ocean  Systems  Center, 
271  Catalina  Boulevard,  San  Diego,  CA. 
This  session  will  be  dosed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 
technological  breakthroughs  that  vasdy 
change  warfighting  capabilities.  The 
entire  agenda  for  die  meeting  will 
consist  of  discussions  of  key  issues 
regarding  the  potential  for  technology 
enigmas.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  nationd 
defense  and  is,  in  fact,  properly 
dassified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

This  Notice  is  being  published  late 
due  to  the  requirement  for  additiond 
information  regarding  the  security 
dassification  of  the  various  topics 
forming  the  agenda.  Operationd 
necessity  constitutes  an  exceptiond 
circumstances  not  allowing  Notice  to  be 
published  in  the  Federd  Register  at 
least  15  days  before  the  date  of  this 
meeting. 

For  further  information  concerning 
this  meeting,  contact  Lelia  V. 
Camevale.  Executive  Secretary  to  the 
CNO  Executive  Panel  4401  Ford 
Avenue,  room  801.  Alexandria.  Virginia 
22302-0288.  Hione  (703)  756-1205. 


Dated:  September  12, 19B0. 
|tt»M.ViifB. 

Lieutenant.  J  ACQ  USSR,  Alternate  Federal 
Register  Liaison  Officer, 
[FR  Doc.  00-21983  Filed  O-17-flO;  845  am] 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commiasion  Meeting  and  Public 
Hearlnga 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
September  26, 1990  beginning  at  10:30 
a.m.  in  Cannon  Lab  room  104  of  the 
University  of  Delaware's  Marine  Studies 
Complex  on  Pilottown  Road  in  Lewes, 
Delaware. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  lot  public  observation  at  9  a.m. 
at  the  same  location  and  will  include  a 
presentation  on  oyster  production  in 
Delaware  Bay  and  discussions  on 
Commission  landfill  review  policjr:  the 
upper  Delaware  ice  jam  project;  middle 
and  upper  Delaware  water  qudity 
protection  strategies  and  a  statiis  report 
bom  the  Commission's  Water 
Conservation  Advisory  Committee. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Merrill  Creek  Owners  Group 
(MCOG)  D-77-110  CP  Amendment  2).  A 
Resolution  to  include  an  additional 
designated  unit  (Unit  4,  a  steam  turbine 
generating  unit  which  is  part  of  the  Hay 
Road  Power  Plant  project  sponsored  by 
Debnarva  Power  ft  Light  Company)  to 
die  list  of  designated  units  which  is 
incorporated  in  the  MCOG  docket. 
Table  A  (Revision  2),  attached  to  the 
Resolution,  replaces  Table  A  (Revised). 

2.  City  of  Coatesville  Authority  D-86- 
82  CP.  An  application  for  expansion  of 
the  City  of  Coatesville  Audiority  (CCA) 
water  supply  system  by  the  acquisition 
of  the  Odoraro  Water  Company  (OWC). 
In  requesting  the  withdrawal  rights 
formerly  held  by  die  OWC,  die  CCA  has 
obtained  Pennsylvania  approval  to 
withdraw  up  to  2.0  million  gallons  per 
day  (mgd)  from  West  Branch  Octoraro 
Creek,  in  the  Susquehanna  River  Basin 
(SRB).  The  OWC  had  supplied  water  to 
customers  in  both  the  Susquehanna  and 
Delaware  Basins.  Interconnection  with 
the  existing  CCA  system  will  allow 
interbasin  transfers.  The  CCA  plans  to 
implement  a  drought  emergency  plan  to- 
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conserve  water  Old  ne«(  dtonaad  on  a 
priority  basis.  The  CCA  will  I 
wMtareMMrtott       ' 
Basin  (DRB)  or  to  tbaSRB  < 
the  lakittva  Aoasht  awwri^r  ki  sack 
basin,  the  flow  conditioaa  in  Octaraio 
Creek,  and  available  storage  in  the  DRB. 
"Hie  proposed  comlrined  syetem  wffl  be 
used  to  meet  the  demands  thmugbont 
the  combined  service  area  in  both 
Lancaster  and  Qiester  Counties. 
PennsylvaaJa. 

3.  Portside  Investors.  LP.  D-S7-M 
(incorporates  Regalleon  Associates  D- 
S7-83).  An  awJiiatkBi  to  dndse  HBJSO 
cuUc  yaida  oi  sediaaat  fitoBi  a  &Jft«cre 
area  bctweea  andrsiinmiiling 
Philadslpy  a  Pten  2«  aa  S^  35  and  36 
on  the  Delaware  River  ior  ^  nuxving 
^  a  4fi4eot  lonv  kotal/sfaip  and 
conalractioa  ol  three  aurteas  providing 
246  slips.  A  commercial  waterfirant 
coBif4ex  fOBsiatiag  of  a  hi^-iiae 
botldii^  (cnndMiinimasV  ffffy^^,  a 
restaurant  pablic  walkways  and  a 
fishing  aces.  wU)  ba  cooatnicied  atop  the 
piers  after  the  ptare ment  of  new  pilkigs 
and  the  teaovation  ef  evisting  pilkigs. 
A{^fOKiiaatel|f  Oift  acres  of  new  pier- 
deddag  will  ba  reqiaied.  A  2jBS-acre 
tidal  wedaod  will  be  oeatcd  at  the 
mouth  of  Pennypack  Creek  (Rii.  lOaJ) 
to  mitigate  the  iapacts  of  dredging  aod 
shading  on  tutertidal  «n<l  shallow  water 
habitat 

4.  Concord  Township  Sewer  Authority 
D-S9-61 CP.  An  application  to  coostmct 
a  OA  Bigd  central  Sewage  lYeatment 
Plant  isiFj  to  provide  tertiary  treatment 
to  existing  and  proposed  developments 
within  the  Concord  Township  service 
area.  Treated  effluent  will  tHarliargp  to 
the  South  Pbrk  of  the  West  Branch 
Chester  Creek.  Approximately  5.3  miles 
of  interceptor  sewer  wxD  also  be 
constructed.  The  STP  will  be  located 
near  the  intersection  of  Conchester 
Road  (Rt  SS>  and  Baltimore  Pike  (Rt  1) 
in  Concord  Townafajp.  Delaware  County. 
Pennsylvania. 

5.  Doykstotm  Tbwnshtp  Municipal 
Authority  D-89-07  CP.  An  apph'cation 
for  approval  of  a  ^TRind  water 
witncbawal  project  to  snpply  up  to  295 
mffioR  g^Bms  &ngl/3(^(lqrB  of  water  to 
the  a^ifriicant's  distribotion  system  bom 
new  IVcK  Nol  Ffi— 1.  Ibe  profecf  ia 
located  in  Doytestown  Tbwaship,  Backs 
County,  in  Ae  Sootheastcm 
Pennsylvania  Greand  Water  Ptoteded 
Area. 

9.IMawareVoBeyUtiitie».iK.D- 
a9-n,  An^appKcation  toapgiada  and 
expand  tke  trsatawnl  capadty  of  an 
eadsting  siwags  Iwatawnl  plnat  (STT) 
from  flOIS  aagd  to  0i0t6  vgd  to  serve  the 
Hunt  Molal  cenpiax  and  thailllfbfd 
Landtaii  lasideatial  dawckpnient  The 
existiBg  SIP  has  a  seoondavy  treataMBt 


system  that  was  dsaigned  to  handle  dta 
inannaad  cuyatHj.  Huwuna,  the  STP 
will  he  ipyadnd  by  tfaa  addition  of 
dechlorination,  and  the  addition  ol 
filtration  facilities  to  prevent  an  iactease 
in  BOD  or  suspended  solids  doe  to  the 
expansion.  Treated  efOnent  wfll 
conttoae  to  dscboge  to  dw  exist&ig 
ontraB  OB  the  Delaware  RIvei.  Toe  sriT 
is  located  adjacent  to  the  Delaware 
River  jest  sohA  of  the  Ronto  2m  md  (- 
84  Interchange  in  WeslfaU  Townri#. 
Pike  County,  Pennsylvania. 

7.  ConegeTille-Titxppe  Joint  Water 
System  D-GO-12  CP.  A  revised 
application  for  approval  of  a  ground 
water  withdrawal  ptoject  to  supply  up 
to  13.37  mg/30  days  of  water  to  the 
appbcaat's  distribution  system  from 
new  Wen  Nos.  8, 12,  and  14,  and 
increase  the  udating  witfadiawal  Unut 
from  all  wella  to  M  Big/30  days.  Hie 
project  is  located  in  the  Borough  of 
CoUegeville  aod  the  Borau^  of  Trappe, 
Montgomery  Coanty.  in  the 
Southeastern.  Peanaylvania  Ground 
Water  Protected  Area. 

8.  Citizens  Utilities  Howe  Water 
Company  D-W-28CP.  A  water  transfer 
project  to  provide  water  to  the 
appficanf  s  proposed  expansion  of 
service  area  witlwi  Upper  ftovidenoe 
Township.  Montgosoefy  Coanty  and 
East  Pikeland  TowttslBp,  Chealer 
County,  PennsjdvanJa.  Hie  apfilicant 
will  pufchase  30  Hig/30  daya  of  finiahed 
water  from  the  Boraa^  of  FhnenixviUe. 
Chester  Coanty.  whidi  owna  and 
operates  a  BjO  nigd  water  treatment 
fadtity  stqipliedby  its  SchiqdkiM  River 
withdrawal  at  PhoeaixviHe.  Tbe 
applicant  wiU  accomftUah  the  water 
transfer  via  a  proposed  iaterconnectian 
located  at  Sowers  Avenue  booster 
station  near  State  Route  2&  in  Mont 
Clare.  Upper  I¥ovidence  Township. 
Montgomery  County,  Piennsylvania. 

9.  Citizens  Utilities  Home  Water 
Company  D-QO-27  CP.  A  3.0  mgd  surface 
water  wididrawal  increase  to  serve  ttie 
appiieanf  s  uisliibatiun  system 
throughout  Royersford  Perougji. 
Limerick  Township  and  a  portion  of 
Upper  hovidenos  Tofwnshipw 
Montgomery  County:  and  ita  i 
system  thtnag^soBt  Spring  City  Borough. 
East  Vincent  Townsiiip  and  a  portion  of 
East  Pikeland  Township.  Cbeat»- 
Coonty.  all  ia  Pennsylvania.  The 
applicant  proposed  to  increase  its 
existing  2JQ  mgd  withdrawal  frtxn  the 
Schuylkill  River  to  5.0  mgd  in  order  to 
accommodate  projected  expansion  and 
demand  in  its  existing  service  area  and 
a  proposed  service  area  in  West  Viuueut 
Township,  ine  intake  is  located  in  East 
Vincent  TownsMp,  Oiester  Coanty, 
Pennsylvana,  approxiaututy  one  nile 
upstream  from  t^  Visoent  Dam. 


10.  Wom^sdorf-Rebetonia  ffunt 
AutiwrityD-BO^aCP.  An  application 
for  ^qiroval  of  a  groand  water 
withdrawal  project  to  sappty  i^  to 
4.32mg/3g  daya  of  waisr  to  the 
appliGaBrs  <Batrib<tton  syateni  faos 
ne  w  Wdl  NoL  a.  and  to  Increaaa  the 
sxkttag  wilkdnwal  UaM  of  IftS  mg/SO 
days  frosa  all  wdb  to  l&O  Big/30  days. 
Ths  piojact  is  loeatad  hi  Heidalbecg 
Toamahip.  Bedm  Coanty.  Peunayhiapia. 

ll.fl>ahMrvoAiwwi  ^LigtiCampany 
i>4KM5  CP.  An  dedric  power 
gsneration  project  that  profKiBes  a  new 
100  MW  siqgiB  cyda  coadmstoB  tvbine 
(Unit »)  viMdt  after  instaidton,.  win  be 
convcstad  akng  arith  two  exiding  m 
MW  single  cyde  onita  (Units  1  and  2)  to 
a  coBobuwd  cyda  sysiMB  arinch  oiiU 
provide  staamfinrapsopoaed  150  MW 
steam  torbiaa  (Unsl  4)L  IW  taid 
increase  of  power  favia  te  existing 


tqrde(Unitslft2)todie 
oombinad  cycle  system  (Ukuts  1. 2. 9  and 
4)  wiU  be  fr«an  aoOMW  to  4S0hfW  at 
the  appHcai^a  Hay  Road  power  plant 
Unit  4  ia  proposed  lor  indusicH  in  ^ 
Comprdiensive  Msb  as  a  designated 
unit  of  the  Merrin  Credi  Reservoir 
project  Makeap  oooting  water  wiU  ba 
suppbad  by  lecydlBg  ap  to  M  mgd  of 
ODS-tkrou^  ceoBng  aiatar  that  curraatiy 
discharges  to  die  Delaware  River  froas 
die  appbcanfs  Edge  hloor  Power  Rani 
ac^acent  to  the  propoaed  facdMies.     . 
Water  not  consoBsed  anil  be  disdiarged 
back  to  die  Ddaware  River  via  coohng 
tower  falowdowtt.  No  Increeae  in  water 
wfthdrawal  aad  dMchaigaiw  change  in 
effluent  limits  is  proposed.  The  projed  is 
located  jost  ead  ol  Hay  Road  to 
northeodem  New  Caade  Coanty. 
Ddawate.  adiaoent  to  tte  Delaware 
River  and  stiadcfisa  tte  nuidwoitem 
boundaqr  of  die  City  of  Wihntogton. 

12.  nduikalSteerag  Committee  for 
theHeademm  BoadSHe/IWOUD-W- 
51.  Aa  application  for  approval  of  a 
ground  water  withdiawd  of  up  to  13 
mg/30  da]rs  of  water  from  the 
appHcant's  Hendssson  Rood 
decontaanaation  system  from  new  W^ 
Nos.  HR4W.  »t-R&40Bk  IK-2-17S. 
HR-3-29S  and  MI-BI.  and  to  limit  dto 
withdrawd  from  aU  wdls  to  IS  Big/38 
days.  The  profect  is  located  in  Upper 
Merion  Ttownship.  Mon^goassiy  Ooonty, 
in  the  SoodMastem  FmnqFlvania 
Ground  Watsr  hotactsd  Area. 

\Xl4ahtmmgV(dley(^oatiyChibI>- 
fll9-Af.  A  svfsoe  water  withdrawd 
profsd  to  ptovida  02  mgd  ef  water  from 
the  Maho^ng  Ckeak  for  a  g(M  ceerse 
irrigation  system.  Tba  prefect 
withdiawd  and  site  is  loeated  between 
Routes  MB  and  443  en  Mshonteg  Ckeek. 
in  MahonisgTbwnshqi.  Caibon  Coanty, 
PuHuaylvania. 


Vk.ytHtodhdkPnperttBa.tacD^O- 
58.  A  sewage  teBatmrat  plart  (STP) 
project  to  construct  a  Ql15  oagd  plant 
with  out&ll  todisfhaigi  treated  efibent 
to  Taedyaskuag  Cnek.  a  tributary  of  die 
Lackaanxan  River,  downstream  of  aa 
existing  nwa-aiade  pond.  The  STP  ariU 
provide  tertiary  Icvd  treatment  to  serve 
the  applicant's  proposed  4p2-unit 
reaideatid  development  located  just 
ead  of  State  Route  500  on  the 
Teedyuskung  Creek  in  Lackawaxen 
Township,  PUce  County,  Pennsylvania. 

15.  South  Whitehall  Township 
Authority  0-90-67  CP.  An  q)pbcation 
for  approval  of  a  ground  water 
wididraaral  project  to  supply  up  to  2.0 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  new  Wett  No. 
13,  and  to  retain  the  existing  withdrawal 
limit  from  aU  weDs  of  60  mg/30  days. 
The  project  is  located  in  South 
Whitehall  Township,  Lehigh  County, 
Pennsylvania. 

16.  Public  Service  Electric  aad  Gas 
Company  D-90-71.  An  application  for 
the  combined  approval  of  two 
previoQsty  approved  ground  water 
withdrawial  projects  to  suppty  up  to  50 
mg/30  days  of  water  to  the  appiieanf  s 
Salem  and  Hope  Creek  Nudear 
Generating  Stetions  bom  existing  WeD 
Nos.  PW-1  throng  6,  and  HC-l  and  2, 
and  to  Umft  die  withdrawal  from  all 
wells  to  50  mg/30  days.  The  project  is 
located  in  Lower  Alloways  Creed 
Township,  Salem  County,  New  Jersey. 

'  Docamento  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Prdinnnary  dodcete  are 
available  in  siogte  copies  upon  requed. 
Please  contact  George  C.  Elias 
concerning  dodcet-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  die 
Secretary  prior  to  toe  hcering. 
*        *       •       •       • 

Propoeed  Amenibnent  of 
Coapnhemsiw9  Plan  and  Basin 
Regalations:  Water  Code  and 
Administrative  ktmaal   Part  ID  Water 
Qaality  Reguhtkms.  As  noticed  to  the 
July  5, 1090  Federd  Register.  Vol.  55.  No. 
129,  page  27B8B,  the  CcimmissicHi  will 
oondad  public  hearings  on  October  2 
and  October  3, 1990  to  receive 
conmente  on  {voposed  anendmento  to 
ite  Conqvebeasive  Flan  to  apgrade 
water  qaality  ataadards  for  portions  of 
die  tidd  Ddaarara  River. 

The  pubbc  heariags  are  schedded  as 
foUowa:  October  2. 1900  from  2«0  pjB. 
to  5  pjL,  resiwaing  a  7  p.m.  at  the 
Quality  Inn.  1083  Route  20B. 
Bordeatown.  Hew  Jersey:  end  October  3. 
1990  from  2  p  ja.  to  S  p  a.  at  the  Hdiday 
Inn,  4th  and  A«ch  Streda.  pyiaddphia. 
Piennsylvania. 


The  Cowmisdon  baa  piepaied  a  Bads 
and  Bnckyaaiid  Pscwsat  which 
discusses  the  proposed  apyeifing  oi 
watsr  nsea  to  BMd  the  isderd  gods  for 
the  awinmabdity  SBdfishttbdity.  and 
&e  bacterid  and  dissdimd  oxygen 
criteria  to  achieve  dioee  goals.  More 
stringent  fecal  coliform  bacterid  criteria 
are  proposed  lor  the  Delaware  River  for 
parts  of  Zones  2. 4  and  S  and  new 
enterocoGCUS  crtteria  arc  proposed  for 
all  of  Zones  2. 3. 4. 5  and  «  of  die 
Delaware  River  and  Delaware  Bay. 

Higher  proposed  dissolved  oxygen 
criteria  include  either  a  ipinimiim  of  4 
mg/l  or  a  odnimum  of  5  mg/l  in  Zone  2. 
a  minimiiin  of  4  mg/l  in  Zone  3  and  the 
iq>per  part  of  Zone  4.  and  a  minimiim  of 
5  mg/l  to  die  remainder  of  Zone  4  and 
all  of  Zone  5.  The  Document  also 
indicates  that  si^nficant  upgrading  of 
wastewater  treatment  may  be  required 
to  attain  the  higher  dissolved  oxygen 
levds. 

The  Basis  and  Bad(gro«id  Docmnent 
reviewing  die  rationale  for  die  pit^xned 
water  qaality  standards  modificatiotts, 
and  other  relevant  reports,  may  be 
obtained  by  contacting  Seymoor  Gross 
at  the  Coramisnon  at  (609)  883-9500. 

Persons  wishing  to  test^  at  the 
October  2  or  October  3, 1900  hearings 
are  requested  to  register  with  the 
Secretary  by  Octobier  1, 1900.  The 
comment  dosing  date  wiU  be 
deteimtoed  at  the  hearing. 

Dated:  September  It,  1990. 
SuMm  M.  Weinuni, 
Secretary. 
[FR  Doc  90-21988  Filsd  9-17-«0:  ft45  am] 


DEPARTMENT  OF  EDUCATION 
Offlco  of  Postaecondary  Educatton 

Tochnicd  Asdatanc*  Woitahopa 

AQENCV:  Department  of  Educatton. 
action:  Notice  of  Techidcal  Assistance 
Workshops. 


r  The  Department  of  Educatton 
wiU  oondad  Apj^catioB  Preparation 
Woifcshops  to  assid  prospective 
applicanto  to  developing  apfrfications  for 
The  Patrida  Robette  Harris  Graduate 
and  Profisadoml  Study  Fellowship 
Pro^mn  for  fiscd  year  1991.  Hie 
schedded  dates  and  locations  are  as 
fonows: 

September  18  at  the  University  of 
Colorado,  Boidder,  Colorado,  to  dte 
CIres  Aawtoriom,  from  8  a  jn.-3  pju. 
September  19  at  die  Univerdty  of 
Chicago,  Odcage,  fifinois,  to  die  Kent 


BEST  COPY  AVAILABLE 


Building.  Room  12B.  1020—24  Bast  58th 
Street,  from  8  a  jn.— S  p  jil 
September  25  d  die  GSA  Auditorium 
located  at  7di  ft  D  Streets  SW.. 
Washington,  DC,  frtna  8:30  ajn.-3  p  ja. 


ran  niRTHBI  MFOMHATIONOONTACi: 

Charles  H.  hfifler.  Senior  Kdacatton 
Spedalist.  Division  of  Higher  Education 
tocentive  Programs,  U.S  Depsfftment  of 
Education.  400  Maryland  Avenue.  SW.. 
Room  3514.  Regional  Office  Building  3. 
Washington.  DC  20ZQ2-5251.  Telephone: 
(202)708-8395. 

PM^aa  Aulhadty:  ao  U5X1  U»a>-1U4L 

Dated:  Septibsr  IS.  VUtk. 
Ls— sriLllniMsW, 
Amirtant  Secretary  for  fioatsecoitdary 
Education. 
pit  Doc  90-2222S  POed  9-17-.00;  ariS  an} 


Offtoe  Of  Spedd  Education  and 
Rehabilitative  Sorvicoa 

Soliciting  Siiggoatfona  fbr  PrtorWea  for 
Trdning  and  PubBc  Anrareneaa 
iT0|ecis  ai  no  leuaiuiuyf  iieiaiau 
Aadatanco  for  Individuate  With 


agency:  Depsitaienl  of  Education. 
action:  Notice  of  public  meeting  and 
request  for  comments. 

tUMMMiiv:  The  Secretary  of  Edacatton 
expects  to  fund  Training  and  Public 
Awareness  lYojacte  to  the  Techndogy- 
Related  Assistance  for  Individnals  Widi 
Disabilities  Rogram  for  the  fird  time  to 
fiscal  year  1991.  The  Secretary 
announces  a  public  meeting  regarding 
the  establishmeBt  of  priorities  fbr  this 
program,  whidi  is  authorized  by  part  C 
of  title  n  of  Public  Law  100^107— toe 
Technology  Related  Assistance  for 
todividuals  with  Disabilities  Act  of  1988. 
Subsequent  to  the  meeting,  a  Notice  of 
Pn^NMed  RdemaUng  wHl  be  published 
containing  proposed  priorities  as  weU  as 
other  regulatory  provisions  needed  to 
govern  the  program. 

Meeting  Informotion:  The  pubHc 
meeting  is  sdiedoled  to  be  held  frtnn 
9:30  a.m.  to  3:30  pjn.  on  Friday, 
September  28, 1990  at  die  Wiftiur  J. 
Cohen  BdkBng,  Flrd  Floor  Auditorium. 
330  todependence  Avenue.  SW.. 
Wasliingtan,  DC  20202. 

The  Secretary  encourages  toterested 
parties  to  attend  the  pubHc  meeting  and 
requests  that  those  parties  partidpating 
provide  a  written  copy  of  their 
suggested  priorities. 

Comments:  The  Secretary  also  tovites 
written  commento  concerning  priorities 
for  tins  piDgiam  frtnn  interested  pcuiies 
who  do  not  attend  the  meeting. 


Federal  lUgitter  /  Vol  55.  No.  181  /  Tuesday.  September  18.  1990  /  Noticeg 


U^mwl  Hegbtat  /  Vol  58.  Na  181  /  T\ieeday.  September  16.  MW  /  WoBcet 


I  Written  comments  should 
be  addressed  to  Betty  Jo  Beriand. 
Manning  Officer.  Division  of  Program 
Development.  National  Institute  on 
Disability  and  Rehabilitation  Research, 
Department  of  Education,  400  Maryland 
'  Avenue.  SW.,  (Switzer  Building.  Room 
3422).  Washington,  DC  20202-2801. 
FOR  FURTHm  WrOHMATlOW  CONTACR 
Persons  desiring  to  participate  or 
seeking  additional  information  should 
contact  Carol  G.  Cohen.  Technical 
Assistance  Program  Officer.  Division  of 
Research  Sciences,  National  Institute  on 
Disability  and  Rehabilitation  Research, 
Office  of  Special  Education  and 
Rehabilitative  Services.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
(Switzer  Building,  Room  3420), 
Washington,  DC  20202-2645.  Telephone: 
(202)  732-5066:  deaf  and  hearing- 
impaired  persons  may  call  (202)  732- 
5316  for  TDD  services. 

Dated:  September  12, 1990. 
RolMrtR.Dmrfk. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc  90-21966  Filed  9-17-90;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


{Oociwi  Hoc.  EC90-19-000.  at  aL] 

Union  BacMe  Co,  at  aL;  Electric  Rata, 
Smal  Povfar  Production,  and 
Interlocking  Diraetorata  FHnga 

September  10, 1900. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Union  Electric  Co. 

[Docket  No.  EC90-19-O00] 

Take  notice  that  on  August  28, 1990, 
Union  Electric  Company  (UE)  filed  an 
Application  pursuant  to  Section  203  of 
the  Federal  Power  Act  seeldng  an  order 
audiorizing  it  to  purchase  firom 
Aikansas  Power  &  Light  Company 
(AP&L)  certain  transmission  &dlities 
with  a  value  in  excess  of  $50,00a 

The  proposed  sale  of  the  transmission 
facilities  is  one  part  of  an  agreement 
whoeby  AP&L  would  sell  to  UE 
virtually  aB  of  the  facilities  currently 
used  by  APftL  to  provide  retail  electric 
service  within  the  state  of  Missouri,  and 
UE  would  thereafter  provide  the  retail 
electric  service  to  those  ctistomers. 

As  an  ancillary  part  of  the  proposed 
sales  agreement.  UE  would  waive  the 
collection  from  AP&L  of  the  current 
balance  of  the  rate  phase-in  deferrals 
owned  by  AP&L  to  UE  as  a  result  of 


UFs  last  wholesale  rate  case.  UE  is  also 
seeking  Commission  approval  of  that 
waiver  in  this  case. 

UE  is  a  Missouri  corporation  with  its 
principal  business  office  in  St.  Louis, 
Missouri  and  is  engaged  primarily  in  the 
electric  utility  business  in  Missouri, 
Illinois  and  Iowa. 

AP&L  is  an  Arkansas  corporation  with 
its  principal  business  office  in  Little 
Rock,  Arkansas  and  is  engaged 
primarily  in  the  electric  utility  business 
in  Arkansas,  Missouri  and  Tennessee. 

It  is  proposed  that  the.  closing  of  the 
sale  take  place  on  or  about  January  31, 
1991. 

Comment  date:  September  27. 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gulf  States  Utilities  Co. 

[Docket  No.  ERgO-574-000] 

Take  notice  that  Gulf  States  Utilities    . 
Company  (Gulf  States)  on  September  5. 
1990,  tendered  for  filing  rate  schedule 
changes  applicable  to  (1)  The  City  of 
Newton,  Texas,  (2)  the  City  of 
Kirbyville,  Texas,  (3)  the  City  of 
Caldwell,  Texas,  (4)  the  City  of 
Gueydan,  Louisiana,  (5)  the  City  of 
Eratii,  Louisiana,  and  (6)  the  City  of 
Kaplan,  Louisiana  (coUectively  referred 
to  as  the  "Customers"). 

The  rate  schedule  changes  consist  of 
Letters  of  Amendment  which  modify  the 
existing  Amended  Agreements  For 
Wholesale  Electric  Service  for  the 
Customers  by  (1)  Providing  each 
Customer  an  option  to  extend  the 
agreement  for  an  additional  ten  years 
commencing  April  1. 2000,  upon  terms 
and  conditions  to  be  negotiated  prior  to 
April  1. 1990.  as  provided  in  die 
Amendment  to  Article  I  (Term):  (2) 
providing  that  the  rates  for  service  set 
forth  in  Rate  Schedule  WPS  to  each 
Agreement  shall  not  be  subject  to 
change  before  December  31, 1996, 
through  a  unilateral  filing  by  the 
Company  under  Section  205  of  the 
Federal  Power  Act  or  through  a 
complaint  filed  by  the  Customer  under 
section  206  of  the  Federal  Power  Act: 
and  (3)  providing  that  if  the  Commission 
requires  the  Company  to  increase  the 
rates  set  forth  in  Rate  schedule  WPS 
before  Jcmuary  1, 1997,  despite  the 
Company  and  Customer's  support  of  the 
continuation  of  the  rates  through 
December  31, 1996,  then  the  Customer 
may  terminate  the  Agreement  on  60 
days'  notice. 

Gulf  States  states  that  the  rate 
schedule  dianges  are  the  product  of 
negotiations  between  Gulf  States  and 
the  Customers  regarding  the  wholesale 
service  which  Gulf  States  provides. 


Gulf  States  requests  an  effective  date 
for  the  Letters  of  Amendment  of 
November  4, 1990. 

Copies  of  the  filing  were  served  on  all 
of  Gulf  States'  customers  purchasing* 
Y^olesale  electric  service  cmd  the 
Louisiana  Public  Service  Commission 
and  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  September  25, 1990,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

3.  Ohio  Power  Ca 

[Docket  No.  ER90-S72-0d0] 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
September  4. 1990,  tendered  for  filing  on 
behalf  of  its  affiliate  Ohio  Power 
Company  (OPCO),  Supplemental 
Schedules  XD,  dated  June  1, 1990,  under 
the  Agreement,  dated  April  1, 1074  (1974 
Agreement],  between  American 
Municipal  Power  Ohio,  Inc.  (AMP-Ohio) 
and  OPCO.  OPCO's  Rate  Schedule 
FERC  No.  74. 

Supplemental  Schedide  XII  defines  an 
Interconnection  Point  and  a  Delivery 
Point  that  is  required  by  Service 
Schedule  A  so  tiiat  AKff-Ohio  can  avail 
itself  of  the  Transmission  Service 
provided  for  in  Service  Schedule  A  of 
the  1974  A^eement  This  schedule  has 
been  proposed  to  become  effective 
August  1, 1990. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  Ohio 
and  AMP-Ohio. 

Comment  date:  Septembw  25, 1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Power  and  light  Co. 

[Docket  No.  ER-00-«73-O0O] 

Take  notice  that  on  September  4, 1990. 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  fiUng  a  Wholesale 
Power  Agreement  dated  August  14, 1990, 
between  the  City  of  Princeton  and  WPL 
WPL  states  that  this  new  Wholesale 
Power  Agreement  revises  the  previous 
agreement  between  the  two  parties 
which  was  dated  June  6. 1978,  and 
designated  Rate  Schedule  No.  121  by  the 
Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  &e  terms  of  service.  Terms  of 
service  for  this  customer  will  be  on  a 
similar  basis  to  the  terms  of  service  for 
other  W-3  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Mnceton 
and  the  Wisconsin  Public  Service 
Commission.  , 


CoMHitent  tktte:  September  2S,  1986,  in 
accetdeiice  wMi  Standard  Paiagraph  B 
at  the  ead  of  Ms  notice. 

5.  Iowa  Pewor  Inc. 

P)0Gk8t  Na  ERa^^n-flOO) 

Tnce  notice  nat  Iowa  Power  Inc. 
(lowe  Power)  or  September  4, 1990, 
tendered  for  fSing  a  proposed 
Amendment  to  its  Rate  Sdwdrde  PPC 
No.  28  wfdi  the  Nebraska  Public  Power 
Commission  (M>n>)  dated  February  23, 
1980. 

ilie  Amenosent  ts  an  agreement 
which  extends  the  terra,  redeftees  Iowa 
Power's  operations  and  maintenance 
respoBSiMity  and  Iowa  Power's 
switchyard  ri^ts  at  the  Cooper  Nuclear 
Station,  Brownville,  Nebraska,  before 
and  after  Iowa  Power's  obligation  to 
Cooper  Nuclear  Station  terminates  as 
defined  in  the  Power  Sales  Contract 
withNFFD. 

Copies  of  the  Amendment  have  been 
sent  toNFfD  and  the  State  of  Iowa 
Utilities  Board. 

Comment  date:  September  2S,  1990,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

SbJowa  Power.  Inc. 

[Docket  No.  EMO-STO-OOI^ 

Take  notice  tiiat  on  September  4, 1990, 
Iowa  Power,  hnc.  (Iowa  Power)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Sdiedtde  FERC  No.  73. 

Iowa  Power  requests  an  effective  date 
of  December  31, 1968.  and  therefore 
requests  waiver  of  the  Commissian's 
notice  requirements. 

Comment  date:  September  25, 1990,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  Aiis  notice. 

7.  Utdi  Pbww  ft  Light  Co. 

[Dodwt  No*.  EIM-STI-Oeaand  ER86-M8- 
004  and  ERse-aaa-OM) 

Take  notice  that  on  Aogost  30, 1990, 
Utah  Power  &  Light  Company  (Utah) 
submitted  for  filhig  its  refold  report  in 
the  above  referenced  dodcets. 

Comment  dtHe:  September  25, 1990,  in 
accordance  with  Stuidard  Paragraph  B 
at  the  end  of  this  notice. 

&  PSI  Energy,  Inc. 
[Docket  No.  ERSD-474-ea(4 

Take  notice  that  PR  Energy,  Inc..  on 
September  4, 1990,  tendered  for  filing:  (i) 
A  revised  First  Siq>plemeBtal 
Agreement,  dated  May  1, 1990.  to  the 
Interim  Schedeled  Power  Agreement 
(1989  Agreement),  dated  May  24, 1989. 
between  PSI  Bneigy,  Inc.  (P^,  formerly 
naawd  MiHc  Service  Conpeny  of 
Indiana,  inc  end  Wabash  Valley  I^Dwer 
Association,  lac.  (Wabesh  Vafiey);  and 
(ii)  ooet  of  service  information.  Sudi 


fihng  amends  PSTs  initial  filing  hi  mis 
docket,  ^le  1886  Ayeennnt  has  been 
dusigueted  as  rsl  s  Rate  Schedule  No. 
241. 

Tlw  revtsed  Fsst  Supplemental 
A^eeneBt  emends  tne&iergy  uMuge 
for  BiaQvertent  Excess  Power,  ^le  cost 
of  service  hrfbnnation  relates  to  the 
Demand  Charge  for  Inadvertent  Excess 
Power. 

Copies  of  the  amended  filing  were 
served-on  Wabash  VaBey  and  the 
Indi^M  Utility  Regelatoiy  Coenusskm. 

The  parties  have  requested  a  waiver 
of  the  Conmission's  Rides  and 
Regulations  to  permit  the  proposed 
services  to  becoaie  effective  jme  1, 
1990. 

Comment  dote:  SefAemlbet  2S,  1990,  in 
accordance  with  Standard  Paraipaph  B 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  deuring  to  be  heard  or 
to  protest  said  f^ing  should  file  a  motion 
to  intervene  »  protest  with  die  Federal 
Energy  Regulatory  Coamiaaion.  825 
Nortii  Capitol  Stieet,  NE.,  Washmgton, 
DC  aOiaBk  hi  accordance  with  ndes  211 
and  214  of  the  Coaawission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  38S.214).  All  soch  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  die  Cunmiseion  in 
determintng  the  appatqaiate  action  to  be 
taken,  but  will  not  aenre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mast  fife  a  motioa  to  interrene.  Copies 
of  tills  filing  are  on  fife  wiA  the 
Canmuamao  and  are  avaifebfe  for  poblic 
inspection. 
LoUD.CaAdL 
Secretary. 

[PR  Doc  90-21968  Filed  0-17-80: 8:45  am] 
BNJJMQ  COM  •nr-eva 

[Docket  Nee.  CP96-2181-«80i  el  aL) 

El  Raao  Natural  Qaa  Co,  ot  M;  N«lml 
Qaa  Cartificata  Fiinga 

September  10, 1990. 

Take  notice  that  die  following  filings 
have  been  made  with  die  Commission: 

1.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP9I»-2131] 

Take  notice  that  on  September  5. 1990, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Olbx  Box  14B2.  El  Paao.  Texas 
79978,  filed  a  request  with  die 
Commission  in  Docket  No.  CP90-2131- 
000,  pursuant  to  1 157.Z18(b)  of  the 
Commission's  Regulations  undei  the 
Natural  Ges  Act  (NGA).  for 
audiorization  to  abandon  in  place  a 


segment  of  a  sates  lateral  pipeBne.  with 
appurtenaaees.  in  Qh  Coonty,  MzaoB, 
under  its  blanket  certificate  issued  hi 
Docket  No.  CPB2-43S-0a0.  all  as  more 
fuHy  set  fordi  in  the  request  whidi  is 
open  for  public  inspection. 

Q  Paso  proposes  to  abandon  in  place 
the  segment  of  the  Hayden  liae. 
consisting  of  24)68  feet  of  8"  OD. 
pipeline,  in  Gila  County.  Arizona.  It  is 
stated  that  no  interruption  of  service 
win  occur. 

Comment  date:  Oct(4>er  2S,  190a  ia 
accordance  with  Staadard  Para^aph  G 
at  the  end  of  this  notice. 

2.  Transoontineirtal  Gas  Pipe  Line  Coip. 

(Dodiet  Na  CI>8l>-21U-a8lH 

Take  notice  that  on  August  31. 1990, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transoo),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Dodcet 
No.  CP90-2113-000,  an  appHcation 
pursuant  to  section  7(b)  of  die  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  certain  firm  gas 
transportation  services  to  Southern 
Natural  Gas  Conpeny  (Southern)  and 
authority  to  provide  firm  fransportation 
service  to  Southern  at  die  reduced  level 
of  600  Mcf  per  day  of  natural  gas,  all  as 
more  folly  set  fordi  hi  the  application 
which  is  on  fife  widi  die  Conunission 
and  open  to  public  inspection. 

Transco  alleges  that  it  entered  into  a 
service  apeement  with  Southern  dated 
September  5. 1978  (Transco's  Rate 
Schedule  X-206),  providing  for  the 
transportation  of  up  to  4,900  Mcf  per  day 
of  natural  gas  produced  from  South 
Mareh  Island  Area,  Blocks  148  and  isa 
Offshore  Louisiana,  for  SoutheriL 
Transco  receives  such  gas  at  South 
Marsh  Island  Block  132  and  delivers  a 
thermally  equivalent  quantity  to  Florida 
Gas  Transmission  Coaq>any  (Florida)  at 
existing  audiorized  points  of  exdiange 
between  Transco  and  Florida  located  at 
the  point  of  interconnection  between 
Transco's  Soudieast  Louisiana 
Gathering  System  and  Florida's  facility 
in  St.  Helena  Parish.  Louisiana.  It  is 
averred  that  such  service  for  Southern 
under  Transco's  Rate  Schedule  X-208 
was  audiorized  by  the  Commission  in  an 
order  issued  May  23. 1979,  at  Docket  No. 
CP79-152  (7  FERC  f  81,192). 

Transco  contends  that  Aiticfe  II  of  the 
September  5, 1978.  service  agreement 
provides  that  s«ch  a^eeaent  shaH  be  hi 
force  and  effect  for  a  priawty  teim  of 
eight  years  from  the  date  of  initial 
receipt  of  gas  for  transportation,  which 
occuned  ^ly  B,  1879.  and  from  year  to 
year  diereafter  until  terminated  by 
either  party  by  one  year  prior  written 
notice  to  the  odier  party. 


•J   ;■ 
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It  Js  sUted  diat  by  letter  dated 
October  14, 1967,  and  on  March  6, 1960, 
Southern  provided  Transco  with  written 
notice  of  its  desire  to  tenninate  the 
September  5, 1978,  service  agreement 
and  request  almndonment  of  Rate 
Schedule  X-206.  It  is  further  stated  that 
the  letter  of  March  6, 1990,  also 
requested  Transco  to  provide 
replacement  firm  transportation  service 
at  the  reduced  level  of  600  Mcf  per  day 
at  die  same  receipt  and  delivery  points 
contained  in  Rate  Schedule  X-206. 
Transco  contends  that  Southern's 
request  for  termination  was  prompted 
by  a  declining  need  for  transportation  of 
the  full  4,900  Mcf  of  gas  per  day. 
Transco  now  seeks  authorization  to 
abandon  Rate  Schedule  X-206,  effective 
November  1, 1990,  conditioned  upon  the 
Commission  granting  Transco  authority 
to  provide  firm  transportation  to 
Southern  under  Transco's  Rate  Schedule 
FT  of  edb  Mcf  per  day  from  South  Marsh 
Island  Block  132  to  St.  Helena  Parish. 

It  is  stated  that  section  9.1  of 
Transco's  Rate  Schedule  FT  requires 
that  Transco  treat  all  requests  for 
service  received  during  a  period  of  21 
days  after  Transco  announces 
availability  of  firm  capacity  (21-day 
window)  as  if  those  requests  were 
received  on  the  same  day.  Application 
of  the  21-day  window  procedure  to  the 
capacity  to  be  made  available  pursuant 
to  the  instant  request  for  abandonment 
could  be  unfair  to  Southern.  It  is  alleged 
that  since  Southern  is  currently  entitled 
to  service  under  Transco's  Rate 
Schedule  X-206,  a  waiver  of  the  21-day 
windowt  would  allow  transportation  to 
continue,  under  Transco's  Rate  Sdiedule 
FT,  through  a  portion  of  that  capacity 
which  has  been  reserved  for  Southern 
for  Service  under  Transco's  Rate 
Schedule  X-206.  Transco  contends  that 
because  the  transportation  requested  by 
Southern  pursuant  to  Rate  Schedule  FT 
requires  no  additional  capacity  and  is 
merely  a  reduction  in  existing  service. 
Transco  submits  that  waiver  of  the  21- 
day  window  would  result  in  neither 
preferential  nor  unduly  discriminatory 
treatment  ef  any  of  Transco's  customers 
or  potential  customers,  as  contemplated 
by  the  Conmiission  in  Order  Nos.  436 
and  500. 

Comment  date:  October  1, 1900,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  "nransoontiiMntal  Gas  P^  line  Cocp. 

Pocket  No.  CP90-2115-an] 

Take  notice  that  on  August  31,  ig9a 
Transcontinental  Gas  Pipe  Line 
Corporation  (Tnmsco),  P.O.  Box  ISOd, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP90-21ir)-000,  an  application 


pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  certain  firm  gas 
transportation  services  to  Southern 
Natural  Gas  Company  (Southern),  aU  as 
more  fully  set  forth  in  the  application 
which  is  on  filed  with  the  Commission 
and  open  to  public  inspection. 

Transco  alleges  that  n  July  26, 1978,  it 
entered  into  a  service  agreement  with 
Southern  (Transco's  Rate  Schedule  X- 
180)  whereby  Transco  transports  on  a 
firm  basis  up  to  12,500  Mcf  per  day  of 
natural  gas  produced  from  Vermilion 
Area,  Block  84,  Offshore  Louisiana,  for 
Southern.  Transco  receives  such  gas  at 
Vermilion  Area,  Block  77  and  delivers  a 
thermally  equivalent  quantity  to  Florida 
Gas  Transmission  Company  (Florida)  at 
existing  authorized  point  of 
interconnection  between  Transco  and 
Florida  and  Vermilion  Parish,  Louisiana. 
It  is  averred  that  such  service  for 
Southern  under  Transco's  Rate  Schedule 
X-180  was  authorized  by  the 
Commission  in  order  issued  January  25, 
1979,  at  Docket  No.  CP78-456  (6  FERC 
1 61,068). 

Transco  contends  that  Article  II  of  the 
July  26, 1979,  service  agreement  provides 
that  such  agreement  shall  be  in  force 
and  effect  for  a  primary  term  of  eight 
years  bom  the  date  of  initial  delivery, 
which  occurred  January  26, 1979,  and 
frtim  year  to  year  thereafter  until 
terminated  by  either  party  by  one  year 
prior  written  notice  to  the  other  party, 
which  termination  may  be  made 
effective  at  the  end  of  the  primary  term 
or  at  the  end  of  any  yev  thereafter.  On 
January  6, 1989,  Southern  tendered 
written  notice  to  Transco  requesting  that 
Transco  terminate  the  service  agreement 
and  request  abandonment  of  Rate 
Schedule  X-180. 

Transco  alleges  that  southern  has 
requested  the  abandonment  of 
transportation  service  because  Southern 
is  no  longer  obligated  to  receive  service 
from  Transco  under  Rate  Schedule  X- 
180.  Transco  contends  that  pursuant  to 
Southern's  January  5, 1989,  notice,  it  has 
not  provided  service  to  Southern  under 
Rate  Schedule  X-180,  since  January  25, 
1990.  Transco  requests  that  the 
authorization  to  abandon  Rate  Schedule 
X-180,  be  made  effective  January  25, 
1990. 

Comment  date:  Octqber  1, 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  l^ansGontinental  Gas  P^  Uue  Coip. 

[Docket  No.  CP90-2114-000] 

Take  notice  that  on  August  31, 1990, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 


No.  CP90-2114-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
^proval  to  abandon  certain  firm  gas 
transportation  services  to  Southern 
Natural  Gas  Company  (Southern),  all  as 
more  fully  set  fortii  in  the  amplication 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  alleges  that  it  entered  into  a 
service  agreement  with  Southern  dated 
December  7, 1981,  (Transco's  Rate 
Schedule  X-243)  as  amended  March  4! 
1982,  providing  for  the  transportation  on 
a  firm  basis  of  up  to  15,000  Dt  per  day  of 
natural  gas  produced  from  Ship  Sho^ 
Area,  Block  232,  Offshore  Louisiana,  for 
Southern.  Transco  receives  such  gas  at 
an  interconnection  between  the  facilities 
of  Transco  and  facilities  which  are 
jointly  owned  by  Southern,  United  Gas 
Pipe  Line  Company,  and  Transco  in  Ship 
Shoal  Block  232.  It  is  averred  that  such 
service  for  Southern  under  Transco's 
Rate  Schedule  X-243  was  authorized  by 
the  Commission  in  order  issued 
November  23, 1982,  at  Docket  No.  CP82- 
360  (21  FERC  1 62,288). 

Transco  contends  that  Article  II  of  the 
December  7, 1981,  service  agreement 
provides  that  such  agreement  shall  be  in 
force  and  effect  for  a  primary  term  of 
five  years  bom  the  date  of  initial 
delivery,  which  occurred  December  15, 
1982,  and  from  year  to  year  thereafter 
until  terminated  by  either  party  by  one 
year  prior  written  notice  to  the  other 
party,  which  termination  may  be  made 
effective  at  the  end  of  the  primary  term 
or  at  the  end  of  any  year  thereafter.  On 
January  20, 1989,  Southern  tendered 
written  notice  to  Transco  requesting  that 
Transco  terminate  the  service  agreement 
effective  May  20, 1990,  and  request 
abandonment  of  Rate  Schedule  X-243. 

Transco  alleges  that  Southern  has 
requested  the  abandonment  of 
transportation  service  because  Southern 
no  longer  has  a  purchase  obligation 
pursuant  to  the  service  agreement. 
Transco  contends  that  it  has  not 
provided  service  to  Southern  under  Rate 
Schedule  X-243  since  May  20, 1990. 
Transco  requestes  that  the  authorization 
to  abandon  Rate  Schedule  X-243.  be 
made  effective  May  20, 199a 

Comment  date:  October  1. 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Aikla  Eneigy  Reaouioes.  a  diviaion  off 
AiUa,Iiic. 

[Docket  No.  CPBO-2128-000] 

Take  notice  that  on  September  4, 1990. 
Arida  Energy  Resources,  a  Division  of 
Arida.  Inc.  (AER).  525  Milam  Street. 
Shreveport.  Louisiana  71151,  filed  in 
Docket  No.  CP90-2128-^)00  a  request 


pursuant  to  fft  157.206, 157.212  and 
284.223(b)  of  ike  Commission's 
Regulations  under  die  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  an  intemiptible  basis  on  behalf 
of  PSL  Inc.  (FSI)  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
820-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  and  to  operate  an 
existing  pipeline  interconnect  under  its 
blanket  construction  certificate  issued  in 
Docket  Nos.  CP82-384-O00  and  CP82- 
384-001,  to  provide  jurisdictional 
services,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

AER  states  that  the  maximum  daily, 
average  daily  and  annual  quantities  that 
it  woidd  transport  on  behalf  of  PSt 
would  be  10,000  MMBtu  equivalent  of 
natural  gas,  10,000  MMBtu  equivalent  of 
natural  gas  and  3,650,000  MMBtu 
equivalent  of  natiural  gas,  respectively. 

AER  indicates  that  in  Docket  ST90- 
4160-000,  filed  with  the  Commission,  it 
reported  that  fransportation  service  on 
behalf  of  PSI  commenced  on  July  1, 1990 
under  the  120-day  automatic 
authorization  provisions  of  §  284.223(a). 

AER  requests  authorization  to  operate 
an  existing  pipeline  interconnect  with 
Enogex,  Inc.  (Enogex)  as  a  jurisdictional 
facility.  AER  states  tiiat  PSI  has 
requested  to  utilize  this  facility  as  an 
additional  delivery  point.  AER 
represents  that  the  facilities  have  been 
used  solely  to  provide  services  pursuant 
to  section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  of  1978  and  subaprt  B  of  part 
■284  of  the  Commission's  Regulations, 
and  that  the  operation  of  these  facilities 
had  and  will  have  no  impact  on  AER's 
peak  day  or  annual  deliveries. 

Comment  date:  October  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transmission  Coqi. 

(Docket  No.  CnO-2144-000] 

Take  notica  that  on  September  5, 1990, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  35314,  filed  in  Docket  No. 
CP9O-2144-a0O,  a  request  pursuant  to 
f  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  seventeen  (17)  points  of 
delivery  to  Columbia  Gas  of  Ohio,  Inc. 
(COH),  which  consist  of  two  (2)  town 
border  stations  and  fifteen  (15)  points  of 
delivery  *  to  COH  for  mainline  taps  as  a 


'  It  li  stated  that  the  nfteen  (15)  point*  of  delivery 
I  a  total  of  elgfateen  (18)  mainline  ciutomen  at 
•  remit  of  three  (3)  manifold  aettinga. 


reaolt  of  the  sale  to  Cameron  Drilling 
Company,  inc.  (Cameron)  of  certain 
nonjnrisdictional  facilities  located  in 
Muskingum  County,  Ohio,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fiilly  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  jurisdictional 
facilities  it  proposes  to  abandon  by  sale 
consist  of  two  (2)  existing  town  border 
stations  which  are  th»only  outiets  for 
production  on  Gathering  Systems  C  and 
D,  which  feed  COH's  Zanesville 
Distribution  System.  Columbia  further 
states  that  it  would  continue  to  sever  the 
Zanesville  Distiibution  System  frt)m 
other  existing  town  border  stations.  In 
addition,  Columbia  indicates  that  it 
proposes  to  abandon  fifteen  (15)  points 
of  delivery  for  mainline  tap  consumers 
located  on,  and  served  directly  from, 
Coliunbia's  existing  gathering  faciUties 
to  be  sold.  It  is  further  indicated  that  the 
abandonment  by  sale  would  not  result 
in  the  abandonment  of  service  to  any 
customer.  Columbia  states  that  Nattual 
Gas  and  Oil  Corporation  (National) 
would  become  responsible  for  providing 
and  maintaining  aU  necessary  natural 
gas  supplies  and  deliveries  to  the 
mainline  customers  of  COH. 

Comment  date:  October  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Eneigy 
Regulatory  Commisison,  825  North 
Capitol  Stieet.  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214] 
and  the  Regulations  under  the  Natural 
Gas  Act  (IB  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  diis  filing 
if  no  motion  to  intervene  Is  filed  within 
die  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otiierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  die  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  die 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  witiidrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashail. 
Secretary. 

[PR  Doc.  90-21957  FUed  9-17-00;  &45  am} 
■LUNO  coot  srir-si-a 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Weelt  of  June  18  Through 
June  22, 1990 

During  the  week  of  June  18  through 
June  22. 1990,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  die  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Cowles  Publishing  Co..  6/22/90.  LFA- 
0045 
The  Cowles  Publishing  Company 
(Cowles)  filed  an  Appeal  bom  a  partial 
denial  by  Uie  DOE's  Executive 
Secretariat  (ES)  of  a  Request  for 
Information  which  the  firm  had 
submitted  tmder  the  Freedom  of 
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Jnfunuatioa  Act  (POIA).  In  consldefliig 
the  Appeal  die  DOE  fbund  that  Ae 
{BfomatkiQ  wf^eld  by  dw  ES  wM 
-pwperiy  ahiridffd  from  dhckwure  by 
FCNA  BxamptioB  &  b^KKtant  iasaet 
dkat  were  ooiiriiiwred  la  the  Dedaiaii 
aad  Older  were  PI  ttie  adequaqF  of  the 
ES**  fustifieatkm  for  withhddfng  O* 
names  and  addresses  of  docton  and 
three  patjents  deleted  firom 
cofiespondence  pertaiobig  to  radiatkMi 
daims  filed  by  the  patioits,  and  (iQ  die 
pniBC  and  privacy  interest  inipfacateci 
by  tne  release  oi  the  names- 


EcooomicXilgulaipgyAihmauttrotmK  6/ 
21/90,  LRX-eim 
On  May  30c  tSSOl  tihe  Bconaafdc 
Reielatofy  AoBBislrBtiOtt  (ERA)  Bcff  a 
RMNion  lor  a  i  ocBnoi  donecnon  or  a 
RemedM  Order  (RO).  Issued  on  |ane  21, 
ig9a  to  J.W.  Akbi  and  Btagineered 
Operating  OtmpaBy.  hi  its  notion,  the 
ERA  sought  to  have  the  RO  modined  by 
correctiBg  two  inadvertent  derieal 
enon  Aat  appeared  in  the  text  of  Ae 
Dousion  and  Order.  OHA  granted  the 
BRA'S  motion  becaaee  tte  conections 
sought  by  the  BIA  woeld  not  afhcl  any 
of  the  Kgu  detenrinatiofis  mode  in  ttie 
RO. 

Motions  for  Uscawaqr 

Mt  AhjBefmuig  Cm,  »t  aL.  Bamimuc 
R^ulatory  Admmmtntkm.  S/Zt/QCk 
KRD-0322.  KRD-0321 
ML  Airy  Refining  Co..  ef  dl  (Mt  Airy) 
filed  a  MottoB  for  Discovaqr  la 
connection  with  its  Stataaienl  of 
Obiections  to  the  Proposed  Remedial 
Order  (FRO)  wbidi  the  Economic 
Regulataqr  Aihnintslratioo  (ERA)  iisosd 
to  the  finn  and  six  sbareboklerB  on  July 
25. 1986.  The  FRO  aHeges  viola  Uobs  of 
the  hfandatory  ^Btrolenn  Allocation 
Regulations,  10  CFR  part  2)1.  and  the 
Administrative  Procedures  mid 
Sanctions.  10  CFR  part  20S,  teauhiog 
from  ML  Airy's  imptt^itf  reporting  ^its 
crude  dl  lec^ts  oa.  its  Refinera 
Monthly  Reports  iw  the  period  loly  1977 
through  November  1^7.  The  D^ 
granted  limited  discovery  to  ML  Airy 
regarding  the  ERA'S  isactice  of  gcaudng 
start-up  invoitory  adjustments  to  new 
refiners  in  1977.  The  DOE  also  granted 
in  part  a  Motion  for  Discovery  filed  by 
the  ERA. 


Procedures 

Agway,  btc,  6/2M/9H  KEF-OKKt 

TfaeDCK  issued  a  Decteon  and  Order 
imfriementing  a  plso  far  die  dbtiibntion 
of  $1,041,715l42  leteived  pursuant  to  a 
Consent  Order  executed  on  Mardi  201 
1987.  The  D(%  detennmed  diet  09 


pereent  of  die  oons^t  order  fund  (or 
$718783.84  phw  aocraed  interest)  should 
be  made  available  far  distribiition  to 
purchasers  of  Agway  refinad  petroleum 
products  that  were  not  Afway  msmben 
or  alBBates  and  who  demonstrate  that 
they  were  injured  as  a  result  of  Agway*s 
aQ^ed  regolatary  violations. 
Ptardiermore,  the  remaining  portion  of 
the  conaoit  order  fond  will  be  set  aside 
as  a  pool  for  crude  oil  overcharge  fiincb 
avafid>Ie  tat  dEsbaraemaiL  Tba  qiedfic 
information  to  be  included  in 
Ai^dicati<nis  fiar  Refimd  is  set  forth  in 
tibe  Decision. 

Petrol  PndmiM,  iacx,  t/W/n  LEF-€00i 

The  Office  ol  Hearings  aad  A|ipeols 
aimoaaoes  te  final  praoednres  far 
disbuiaeMeatoHaMia  58  in  principal 
plus  accned  hrtaast,  in  aHsged  cnde 
oil  vfafatkn  aawKts  obtained  by  die 
DOB  ban  Fetrol  ntodnds,  hoc  Tbe 
OHA  deleiBiBed  Aat  tibe  funds  wiB  be 
diatribated  in  acondanoe  with  the 
DOB'S  hfodi&d  Stateaient  of 
RestiUHicoary  ftiky  Cumeraiag  Ckude 
Oil  Overdiaiigea.  SI  FR  27889  (August  4» 
1988).  Appbcationa  for  Refaod  most  ba 
filed  by  March  31. 198(L 

Thomas  P.  Renfy,  Ac.  B/20/VK  KEF- 
0137 
The  DCK  issued  a  Dedsion  and  C^rdor 
*tT*plwiwnting  a  plan  for  the  dtstnlHition 
of  $5^377.578  (phtt  accrued  interest) 
obtained  as  a  result  of  a  OCKoooseni 
order  with  Thomas  P.  Reidy.  bic.  (Reidy) 
on  January  13, 1989.  The  DGB 
determined  diat  the  oonsent  order  funds 
should  be  distrdiuted  to  customers  diat 
ptttchased  refined  petroletun  products 
from  Reidy  during  the  period  from  )uae 
13, 1973,  daoagh  Janaaiy  27, 1981.  The 
specific  infannatiDa  required  in  an 
ApplicatioB  be  Refimd  is  set  forth  in  die 
Dedsioa  and  Oidat. 

ReftaidApplcsiisM 

Atlantic  RicbfieU  Coaipany/PBter 
Kozuek.  6/22/aH  RP30t-TB0X  RF 
304-11883 
The  DOB  issued  a  Sapplemenlal 
DedaioB  and  Ordn^  concerning  a  )uae 
7.1900  detenaiiiation  issued  to  hMm'% 
Aroo  Service^  e/ oil  in  the  Atknlic 
Richfield  Coaspany  special  refund 
proceeding.  Tbe  D(£  dstennined  that 
the  lefund  granted  to  I^ter  Koaadt  did 
not  reflect  Ids  total  ARCO  purchases 
during  the  refund  period.  Accortin^ 
the  prior  refaad  was  leerindad  and  the 
conect  reread^ 


AtlairticRichfiefdCif./nibBx  Oil  Of.. 
Ina,  »/!a/m  RF30*-liaBS 
The  DOB  issoed  a  Supplementa! 
Decision  and  Ortfar  cancelling  an 
Ai^Bcatian  for  Refund  filed  by  a 
reseller  of  motor  gasoBne  covered  by  a 


Consent  Order  that  du  DQBentved 
into  widi  Adairilc  Rfchfidd  Company.  In 
that  DedsioB.  we  rescinded  the  portien 
olAtlaaticlUckfieUCo./ShMByOa9 
StgjplyCa.Oaaaflo.nao^^49,eiaL 
(April  4. 1980)  (Ut^uMIshed  Dedrion), 
which  pertahied  to  Pidilbt  Oil  Company, 
be..  Case  No.  RP3M-7081.  becaase  d&e 
daknant  had  prevfondy  been  grented  a 
refand  hi  die  AROO  piutuedtug  based 
upon  uK  same  porcfaase  vunime  of 
motor  gasolhie. 

£rewer^2V«c6ener.  8/lS/aa  RF272-441 

Tbe  DOB  issaed  a  Dedsioa  and  Order 
dismissing  the  Appbeation  far  Refind 
filed  hi  tke  sabpHt  V  crade  od  spedal 
renaid  pioieeding  by  uewci  ■TftcfaeBer. 
In  Uk  DecWoo.  U  was  detennined  that 
the  applicant  bad  pwffioasly  received  a 
re&md  frea  the  Surface  Tkansportcta 
Escrow  in  Ate  Stripper  Wett 
prooeediiigi.  By  receiviiig  e  refand  from 
this  escrow,  Brewer-Titdiener  waivad 
its  ri^ils  to  reveive  a  subpart  V  crude  oil 
refand.  Thus.  Brewer-Titchener's 
Api^icatimi  Cor  Refund  vras  dismissed. 

City  of  South  Lyom.  et  aL,  e/Hf/n 
BF2?9-MMK^al. 
The  DOE  issued  a  Dedskwi  and  Order 
granting  rennds  fens  crude  oil 
overcharge  fends  to  fovr  dainants 
based  on  Aeir  reqiective  pordkases  of 
refined  petralsnn  prodacts  during  Ae 
period  Augast  la  1973,  dvoa^  HiBmry 
27,  ion.  TW  apfdkants  danonstrsted 
die  vohane  of  fteir  dehns  nther  by 
consaltbig  actual  veci»ds  or  by  asbig  a 
resonaMe  estimate  of  their  parchsses. 
Each  of  &e  fbar  daiam,  however,  was 
based  in  pvt  on  die  Appbcanls' 
purchases  ofUlaarinoas  conorete.  Tbe 
DOE  has  prenhmslydelendned  that 
applicanis  an  not  eUgUe  to  receive 
r^ade  based  OB  die  perdiase  of 
bituminous  concrete.  Conseqacntly.  die 
DOE  reduced  the  total  purchases 
dainwd  by  die  appBcants  by  die 
ineligible  purchases.  Tbe  DOB 
oonduded  that  each  applicant  was  an 
end-user  of  the  remaining  products 
claimed  and  was  thvefiire  presumed 
injured.  The  total  volume  for  which 
refunds  were  approved  was  30,444255 
gfillons,  and  the  sun  of  the  refunds 
granted  was  $24,355. 

Cooeto^lbdhatrin  Scftne«dbr  Ihnaport 
hKi,tl/U/aaBF27a^MtTBi,Ra7Z' 
44296.  BFXn-478BB,BF2n-4nBS 

The  DOE  issued  a  Decision  and  Order 
denying  two  Apfdications  for  Refund 
Sed  in  die  Subpart  V  crude  oil  special 
refuno  proceetfng.  Eacn  ctaimant 
previously  submitted  a  Stripper  Well 
Svface  Traaaporten  Claha  hi  whkb  H 
released  its  ri^tils  to  other  crude  ofl 
refunds  by  sibling  die  Waiver  and 


Release  requbed  for  the  Stripper  Well 
Claim.  In  an  earlier  Proposed  Dedsion 
and  Order,  die  DOE  tentatively 
determined  that  Coastal  Industries 
(Coastal)  and  Schneider  TransporL  Ina 
(Schneider)  were  not  eligible  for  any 
refunds  in  this  proceeding  and  allowed 
the  claimants  to  submit  comments 
regarding  the  preliminary  findings.  Since 
Coastal  filed  no  comments  and 
Schneider's  comments  did  not  provide 
any  reason  to  question  the  validity  of  its 
Stripper  Well  Waiver,  die  DOE  adopted 
the  findings  of  the  Proposed  Decision 
and  denied  the  refund  y^pUcations.  For 
diis  reason,  the  Motions  for  Discovery 
filed  with  respect  to  these  daims  by  a 
consortium  of  States  and  U.S.  Territories 
were  dismissed. 

Equity  Cooperative  Exchange,  6/21/90, 
RF272-^3972 
The  DOE  issued  a  Dedsion  and  Order 
granting  an  Application  for  Refund  filed 
in  the  crude  oil  spedal  refund 
proceeding.  The  applicant  was  an 
agricultural  oooperadve  which  sold 
9,666.072  gallons  of  petroleum  products 
to  its  members.  The  applicant  was 
granted  a  refimd  equd  to  its  full 
allocable  share  plus  a  proportionate 
share  of  interest  that  has  accrued  on  the 
crude  escrow  accounL  The  Dedsion 
granted  the  cooperative  a  $7,733  refund. 

Exxon  Corp./Edward  S.  Zelley.  6/W/90, 
RF307-10126 
The  DOE  issued  a  Supplemental 
Order  regarding  Edward  S.  Zelley.  an 
applicant  who  was  granted  a  refund  of 
$152  in  Exx<m  Corp./John  S.  McCarthy 
Oil  Service,  Case  Nos.  RF307-4674.  et  al 
(April  4. 1990).  The  DOE  was  unable  to 
locate  the  applicant  and.  therefore, 
rescinded  the  $152  refund. 

Exxon  Corp./Pacific  Petroleum  Co., 
Fraedriok-Skillem  Oil  Co.,  Tosco 
Corp..  Lyon  Oil  Co..  6/21/90.  RF307- 
7911.  RP307-7912,  RF307-a00e. 
RF307-9009 
The  DOE  issued  a  Dedsion  and  Order 
in  response  to  four  Applications  for 
Refund  filed  in  the  Exxon  Corporation 
spedal  refund  proceeding.  Two  of  the 
applicants,  the  Fraedrick-^dllem  Oil 
Co.  and  the  Pacific  Petroleum  Co..  were 
under  common  ownenhip  during  the 
consent  order  period  and  were  therefore 
treated  as  a  single  firm.  Similarly.  Tosco 
Corp.  (Tosco)  owned  the  Lion  Oil 
Company  (Lion)  during  the  consent 
order  period  and.  while  it  subsequendy 
sold  all  of  Lion's  assets.  Tosco  retained 
all  of  the  entity's  common  stock.  As  a 
resulL  Tosco  is  the  proper  redpient  of 
any  refund  based  upon  lion's  eligible 
Exxon  purchases,  and  the  DOE  therefore 
consolidated  these  Applications  as  well 
In  view  of  the  voliune  of  Exxon 


purchases  involved  in  these  claims  and 
the  fad  that  the  applicants  did  not 
provide  detailed  demonstrations  of 
injury,  the  mid-range  presumption  of 
injury  adopted  in  the  Exxon  proceeding 
was  utilized  in  evaluating  these  daims. 
The  sum  of  the  refunds  granted  in  the 
Dedsion  was  $13,456.  hicluding  $3,162  of 
accrued  interesL 

Exxon  Corp./Sabine  Towing  Br 

Transpoitation,  6/21/90,  RD307~ 
3234 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Sabine  Towing  ft 
Transportation  (Sabine)  in  the  Exxon 
Corporation  spedal  refund  proceeding. 
Sabine,  an  end-user,  purchased  products 
directiy  and  indirectiy  frt>m  Exxon  and 
was  found  to  be  eligible  to  receive  a 
refund  equal  to  its  fuU  allocable  share. 
Tlie  sum  of  the  refund  granted  in  this 
Dedsion  is  $1,969,  induding  $462  in 
accrued  interest. 

Exxon  Corp.  Valley  Ice  6' Fuel  Co.,  6/18/ 
90,  RF307-643S 
The  DOE  issued  a  Decision  and  Order 
in  the  Exxon  Corporation  spedal  refund 
proceeding  concerning  an  Application 
for  Refimd  filed  by  Valley  Ice  ft  Fuel  Co. 
(Valley).  During  the  Exxon  consent 
order  period,  the  applicant  was  a 
cooperative  that  sold  petroleum 
products  primarily  to  member-owners  of 
the  cooperative.  The  DOE  held  diat  the 
present  daimant  a  privately  held 
corporation  that  had  purchased  all  of 
Valley's  stock,  was  entitied  to  the 
refund  Hie  amount  of  the  refund 
granted  in  the  present  case  was  $342. 

Gulf  Oil  Corp./Saxon  Oil  Co.,  Inc.  6/18/ 
90,RP30O^70 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
spedal  refund  proceeding.  The  amount 
of  the  refund  granted  in  this  Dedsion. 
which  indudes  both  prindpal  and 
interesL  is  $3,214. 

WAf  Corporation,  6/18/90.  RF272-27786. 
RD272-27786 
IBM  Corporation  filed  an  Application 
for  Refund  in  the  Subpart  V  crude  oil 
spedal  refund  proceeding.  The  applicant 
certified,  based  on  available  records 
and  reasonable  estimates,  that  it 
purdiased  252.231XX)0  gallons  of 
petroleum  products  during  the  crude  oil 
price  control  period.  Rejecting  the 
generalized  economic  objections  filed  by 
a  group  of  States,  the  DOE  found  diet 
the  end-user  presumption  of  injury 
should  be  applied  to  IBM.  The  refimd 
approved  was  S^.785.  A  Motion  for 
Discovery  filed  by  the  States  was 
denied. 


Johnson  8  Johnson.  6/20/90,  RF272- 
00006 

Johnson  ft  Johnson,  a  manufacturer  of 
pharmaceuticals  as  well  as  professional 
health  care  and  consumer  products,  filed 
an  Application  for  Refund  in  the  subpart  . 
V  crude  oil  Sfiedal  refund  proceeding. 
The  appUcant  certified,  based  on 
available  records  and  reasonable 
estimates,  that  it  purchased  46,622.204 
gallons  of  petroleum  produds  during  the 
crude  oU  price  control  period.  Rejecting 
the  generalized  econotoic  objections 
filed  by  a  group  of  States,  the  DOE 
found  that  the  end-user  presumption  of 
injury  should  be  applied  to  Johnson  ft 
Johnson.  The  refund  approved  was 
$37,298. 

Jones  Oil  Co,  et  al,  6/18/90,  RF272- 
60249,  etal. 

The  DOE  issued  a  Dedsion  and  Order 
concerning  45  Applications  for  Refund 
filed  in  the  subpart  V  crude  oil  spedal 
refund  proceediing.  Each  applicant  was 
either  a  reseller  or  a  retailer  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Because  none  of  the  applicants 
demonstrated  that  they  were  bijured  due 
to  crude  oU  overcharges,  they  were 
ineligible  for  crude  oil  refund  monies. 
Accordingly,  the  45  Applications  for 
Refund  considered  in  this  Dedsion  were 
denied 

Massachusetts  Municipal  Wholesale 
Electric  Co,  6/22/90.  RF27Z-31186 

The  DOE  issued  a  Dedsion  and  Order 
denying  an  Application  for  Refund  filed 
by  Massachusetts  Munidpal  Wholesale 
Electric  Company  (MMWEC)  in  the 
subpart  V  crude  oil  spedal  refund 
proceeding.  MMWEC's  refund 
y^plication  was  based  on  its  ownenhip 
hiterest  in  an  electric  generating  facility 
(Wyman  Unit)  operated  by  Centi^ 
Maine  Power  (Central).  The  DOE  found 
that  Central  had  received  a  refund  from 
die  Stiipper  Well  Utilities  Escrow  for 
alleged  crude  oil  overcharges  based  on 
its  purchases  for  the  Wyman  UniL 
Therefore,  the  DOE  determined  that 
MMWEC  is  precluded  bom  receiving  a 
refund  under  subpart  V  for  its  portion  of 
those  same  purchases. 

Murphy  Oil  Corp./Eigon,  Inc.,  6/22/90. 
RF309-793 
The  DOE  issued  a  Dedsion  and  Order 
denying  a  refund  to  Ergon,  Ina,  a 
daimant  in  the  Murphy  OU  Corporation 
spedal  refund  proceeding.  The  applicant 
had  been  tentatively  identified  as  a  spot 
purchaser  of  Murphy  products  after  an 
examination  of  its  purchase  volume 
schedule.  Although  Ergon  was  notified 
of  this  determination  and  offered  an 
opportunity  to  respond,  it  did  not  do  so. 
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AcciMiMinil.  Ib»  Appttcattw  iwM 
denied. 

SkeUOaCoJCantnti  Park  SkelL  end. 
t/20t/aa,RFSlS'M25,ataL 
Hie  DOB  imrtd  •  Dadiian  and  Onkr 
pasli^  13  ApplicatiOM  for  Rdoad  fited 
in  the  SheU  Oil  Ci—ptigf  ipedal  nimd 
proc8e<&ig.  Eadi  ef  4te  applicanle 
purchaacd  indiiecdy  froB  SheU  ead  VMS 
a  laaaUai  whoaa  aHocahla  ikaie  viaa 
leaa  tban  SSjOOa  Aa  aoM  of  the 
■Ml^ikian  of  Uia  ^tpticaala  bad  fikd  for 
a  Shdl  lafand  haaad  OB  dtaprapartionata 
injuiy.  aadi  applicant  waagrentefl  a 
rafond  equal  to  ita  fuU  allocaMe  share 
plua  a  praiMrtiMMla  ahaie  of  the  interest 
that  hae  accniad  ee  Ae  Shell  escrow 
account.  The  sum  of  the  refunds  yaBlad 
in  the  Decision  was  $13,127.  including 
$2,790  of  aoGraed  interest 

Shell  Oil  Co./Ru8seirs  Shell  Davison 
Off&Coe  Co.  Herdrich  Petroleum 
Corpi  Beck  Off,  Mc,  B/2Zf90. 
RP3}4'«4Hetel 
Hie  DOE  issued  a  Dedsion  and  Order 
granting  refunda  to  four  applicants  fai  die 
SMU  CM  Corparation  special  refund 
proceeding.  Each  of  the  apiriicants  was 
a  reseller  «^o  purchased  directly  from 
Shell  and  was  entitled  to  and  chose  to 
elect  the  $5JO0O  preauDipti<Hi  of  injmy  for 
mid-sized  claims.  Eadi  applicant  was 
therefore  granted  $5,000,  phis  a 
proportionate  share  of  the  interest  tfiat 
has  accned  on  the  Skdl  eaoow 
acooBsL  The  ssm  oi  the  refonda  granted 
in  the  Decision  and  Order  waa  $25,400 
ItzajOOO  principal  phis  $5,400  interest}. 

Standard  Oil  Co.  (IndiaoaJ/Iadiaaa,  6/ 
22/90^  Rfd21-2ia 
The  DCS  issoed  a  OeckioB  and  Order 
allownng  the  Stale  of  InAeaa  to  nae 
$7M00  in  aeapent  Aenoo  1  fonda,  nMch 
were  dbbersed  to  fond  a  Puh  Sever 
Van  ftogram,  to  extend  the  prngiasa  far 
an  additional  two  years.  We  famd  that 
the  Pnel  Sever  Van  Prograas  Witt 
continue  to  achieve  the  RestttatioBary 
goal  lor  whkb  Ae  fands  hed  oriipnelly 
been  granted.  The  prograat  witt  allow 
motoriats  to  impsove  the  effidenty  of 
their  eiHiDee  end  will  aid  is  fiMi 


Total  Petroleum/Shaw  Off  Co..  6/18/90, 
RP310-349 
The  DOE  issued  a  Decision  and  Order 
cooceming  an  Apptication  for  Refund 
filed  by  Shaw  Oil  Company  (Shawl,  a 
petroleum  {miduGts  reseller  located  in 
Valley  Center,  Kansas.  Shaw  sou^t  a 
portion  of  the  settlement  fond  obtained 
by  the  DOE  through  a  consent  order 
entered  iitf  o  with  Total  Petroleum,  hic. 
Shaw's  allQcable  share  of  the  consent 
ordn-  fimds  was  less  than  ^,000.  Under 
the  criteria  established  in  Total 


/»lrofaiiBfcfty.17DOBt«^54Hlfl»l. 
aiaw  waa  not  isjairsd  to  JeMawetiete 
in  jury  in  order  to  qaality  for  a  rsfind. 
Apptying  die  pru|iai  vohanetric  ndor  to 
the  Hm's  amor  saaolfaw  and  Nol  2  oils 


parcfaasea.  te  DOB  granted  Shaw  a 
refand  of  $BkOM  ($UMt  prtadpal  md 
tiJBttL  iateraat). 

Refund  Applicatioaa 

The  OfBce  of  Hearings  and  Appeals 
granted  refunds  to  refund  applicants  in 
the  foUowiag  Dedsions  and  Orders: 
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RF304-7640 
RF307-0878 
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RF307-fle27 


Copies  of  the  full  text  of  diese 
decisions  and  orders  are  avaSable  in  the 
Public  Reference  Room  of  the  OfBce  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Waahh^on.  DC  20685, 
Monday  tluon^  Friday,  between  the 
hours  of  lilO  pjn.  end  5A)  pjn..  except 
federal  bolidaya.  They  are  abo  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  comraerdally  pabfiriied 
loose  leaf  reporter  system. 

Dated  Scptanhar  11. 198Qi 
CaoigeS.  BMaaay, 

Director,  Ofpce  of  Hearings  andAppeah. 
[PR  Doc.  m-220U  Filed  0-l^«lift45  ami 
sajjea  cooe  fl4f».»Hi 


[Fnt^-SMt-ft] 

Offioo  of  Roaaafcli  and  DavolopaMnI; 
t /Ur  MonRortno  Roforonoo  and 


Notice  la  hereby  ghren  diet  EPA.  hi 
accordance  widi  40  CPR  part  5S,  Ims 
designated  another  e^valent  method 
for  we  meesuiement  of  ambient 
concentreticns  of  osone.  The  new 
equivalent  method  is  an  automated 
metfrad  (analyzer)  wfaidi  utilizes  die 
meesureinent  prhidple  based  on  the 
absorption  of  nltraviolet  radiatf on  by 
ozone  at  a  wavelength  of  254  nm.  The 
new  dealpaated  method  m  identified  es 
follows: 

EQOA-OeOO-07&  "Envinmics  Series 
300  Compntariied  Oione  Analyaer." 
operated  on  the  0-0.5  ppm  range,  witt 
the  following  perameters  entered  into 
the  ana^ran'a  computer  system: 


Abaofplion  coalRcianl.. 
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The  analyzer  may  be  operated  with  or 
widiout  the  RS-232  Serial  Data 
In  terrace. 

This  method  is  available  from 
Environtcs.  bic^  165  Rii^  Road.  West 
WIBii^ton,  Comiecticuf  06279.  A  notioe 
of  receipt  of  appHcation  for  thia  method 
appeared  in  the  Federal  Register. 
Vohime  54.  October  91. 1900^  page  458aa 

A  test  analyzer  repreaentative  of  diis 
medwd  has  been  tested  by.die 
applicant,  in  accordance  with  da  test 
procedures  spedfied  in  40  CFR  part  53. 
^Jler  reviewing  the  reauha  ai  diese  tests 
and  odter  mioimation  aubmitted  by  the 
applicant.  EPA  haa  determined,  in 
accordance  with  part  53,  that  Ais 
method  should  be  desi^ialed  aa  an 
equivalent  method.  The  infonnatian 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA'a  Atmo^iberic  Reseerc^ 
and  Bxpoawte  Assessment  Laboratory. 
Research  Triangle  Park.  Nmth  CaroUna 
27711,  and  will  be  available  fcr 
in^wctioo  to  the  ottent  consiatent  with 
40  CFR  port  2  (EPA'a  regulatiana 
implemeiding  the  Freedom  of 
Infomiatioa  Ad). 

Aa  a  deaignated  equivalent  method, 
thia  BMdiad  is  accepted  lor  use  by 
States  and  oAes  air  mouloriag  agswdrs 
under  requiremfDits  of  40  CFR  pert  Sfl; 


Ambient  Air  Qaality  Surveillance.  For 
such  purposes,  the  method  must  be  oaed 
hi  strkt  accordance  with  the  operation 
or  inatmdlQn  manual  aasodated  with 
the  method  and  subjed  to  any 
limitations  (e.g,  <^»erating  range) 
spedfied  in  the  applicable  designation 
(see  descriptioQ  of  the  method  above). 
Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA,  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  mider 
§  2.8  of  appendix  C  to  40  CFR  put  58 
(Modifications  of  Methods  by  Users). 

In  general,  this  designation  applies  to 
any  analyzer  vAdch  is  identical  to  the 
analyzer  described  in  the  designation.  In 
many  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g..  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost.  The  manufacturer  should  * 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with  certain 
conditiona.  Theae  oonditiona  are  given 
in  40  CFR  53.9  and  are  summarized 
bdow: 

(1)  A  copy  of  the  approved  (q)eration 
or  instruction  manual  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  Hie  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
spedfications  given  in  TaUie  B-1  of  part 
53  for  at  least  one  year  after  delivery 
wdien  maintained  and  operated  in 
accordance  widi  the  operation  mannaL 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  faidicating  diat  it 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  widi 
part  53. 

(5)  If  such  an  analyzer  has  one  or 
more  seledabla  ranges,  the  label  or 
sticker  must  be  placed  in  dose 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  hi  the  reference  or 
equivalent  mediod  designation. 

(6)  An  apfriicant  vdio  offers  analyzers 
for  sale  as  reference  or  equivalent 
melhoda  is  required  to  maintain  a  list  of 
ulthnate  porchasers  of  audi  analysers 
and  to  notify  diem  within  30  diqrs  if  a 
reference  or  equivalent  method 
desigoatian  applicable  to  the  analyzer 
has  been  cancelled  or  if  adjnatment  of 


die  analyzers  la  necessary  under  40  CFR 
53.11(b)  to  avoid  a  cancdiatton. 

(7)  An  afiphcant  who  asodifies  an 
analyzer  previously  deaignated  as  a 
reference  or  eqdvalent  method  Is  not 
permitted  to  sdl  the  enalyzer  (as 
modified)  as  a  refierence  or  equivalent 
method  (althou^  he  may  dioose  to  sell 
It  widiout  sadi  representation),  nor  to 
attach  a  label  or  Strieker  to  the  analyzer 
(as  modified)  under  die  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  thet  the 
original  designation  or  a  new 
designation  anilies  to  the  mediod  as 
mod^ed  or  until  he  has  api^ied  for  and 
recdved  notice  under  40  CFR  53  J(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeeted 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Atmoq^ric  Research  and 
Exposure  Assessment  Laboratofy, 
Department  E  (MD-77),  US. 
Environmental  Protection  Agency. 
Research  Triangle  Parte  North  Carolina 
27711. 

Designation  of  this  equivalent  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  shodd  be  direded  to  the 
manuf{K:turer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy.  Quality 
Assurance  Division  {MD-77], 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  (919)  541-2622. , 
JdiaaSkiniiar. 

Acting  Assistant  Administrator,  for  Research 
aadDeveJopaient 
[PR  Doc  go-22iMe  Piled  9-17-«0;  1:45  an4 
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Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  63,  has 
designated  an  equivalent  mediod  for  the 
determination  at  ambient  concentrations 
of  particulate  matter  measured  as  FMie. 
The  new  equivalent  method  ia  en 
automated  method  which  utilises  a 
meaaurement  principle  based  on  beta- 
ray  attenuation.  The  new  designated 
method  ia  identified  as  follows: 


£^jt^4"^^wv'm70h  Anoersen 
Instruments  hfodel  PHOZl-N  FMi*  Beta 
Attenuation  Monitor^,  consisting  of  die 
following  components: 

FH62I    BeUAttemiatkm  19-inch  Control 

Module 
8A246b    FM10bilet(16.7Uter/min) 
PHIOI    VaocniflB  ranp  Assanbly 
FH102    AocMaofyKH 
PHUT    RoofPla^ieKit 
FHUS    Zero  and  Spaa  FMIO  Mass  Foil 

Caiibiatioo  Kit 

operated  for  24-hour  average 
measurements,  with  an  observing  time 
of  60  minutes,  the  calibration  factor  set 
to  2400,  8  glass  fiber  filter  tape,  an 
automatic  filter  advance  after  each  24- 
hour  sample  period,  and  with  or  without 
either  of  the  following  options: 

PHOPl    bidoor  Cabinet 

PH0P2    Outdoor  Shelter  Assembly. 

This  method  is  available  from 
Andersen  bistmments  Incorporated. 
4801  Fulton  faidustrial  Blvd.,  Adanta. 
Georgia  30336.  A  notice  of  recdpt  of 
application  fortius  method  appeared  in 
die  Federal  Register.  Volume  55.  March 
26. 199a  page  11053. 

Test  monitors  representative  of  this 
mediod  have  been  tested  by  die 
applicant  in  accordance  with  the  test 
procedures  spedfied  in  40  CFR  pert  53. 
After  reviewing  the  results  of  these  tests 
and  oiher  information  submitted  by  die 
applicant  EPA  has  determined,  in 
accordance  widi  part  53,  that  this 
method  should  be  designated  as  an 
equiwilent  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Expoaare  Assessment  Laboratory, 
Research  Triangle  Park.  Nordi  Carolina 
27711.  and  will  be  available  for 
inspection  to  the  extoit  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Ad). 

As  a  desi^ated  equivalent  mediod, 
this  method  is  acceptable  for  use  by 
states  and  odier  air  monitoring  agendas 
under  reqidranents  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
sudi  purposes,  die  method  must  be  used 
in  strid  accordance  with  the  operation 
or  instruction  manual  assodated  with 
die  method  and  sob|ed  to  any 
limitations  (e.g..  observing  time) 
specified  tai  the  applicabie  designation 
(see  description  (^  the  mediod  above). 
Users  <rf  this  method  ihoM  note  that  its 
equivalent  method  designation  applies 
only  to  24-honr  average  PMio 
concentration  measurements.  The  Model 
FH62I-N  can  also  provide  everage  PMio 
measureaients  over  odier,  shorter 
sveraging  periods,  indoding  one-half- 
hour  averages.  However,  sudi  shorter 
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average  concentration  meaBurements 
may  be  less  precise  than  the  24-hour 
measurements.  Average  measurements 
over  periods  shorter  than  24  hours  are 
not  required  for  use  in  determining 
attainment  under  the  air  quality 
surveillance  requirements  of  part  58 
(although  they  may  be  useful  for  other 
purposes)  and  should  not  be  reported 
under  f  5a35  (NAMS  data  submittal). 

Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  %vith  prior  approval  of 
EPA,  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
§  2.8  of  appendix  C  to  40  CFR  part  58 
(Modifications  of  Methods  by  Users). 

Part  53  requires  that  sellers  of 
designated  methods  comply  with  certain 
conditions.  These  conditions  are  given 
in  40  CFR  53.9  and  are  summarized 
below:  * 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  PMie  monitor  when  it  is  delivered  to 
the  ultimate  purchaser. 

(2)  The  PMm  monitor  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment 

(3)  The  PMie  monitor  must  function 
within  the  limits  of  the  performance 
bptodfications  given  in  Table  D-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  opiated  in 
accordance  with  the  operation  manual. 

(4)  Any  FMm  monitor  offered  for  sale 
as  an  equivalent  method  must  bear  a 
label  or  sticker  indicating  that  it  has 
been  designated  as  an  equivalent 
method  in  accordance  with  part  53. 

(5)  Ah  applicant  who  offers  FMm 
monitors  for  sale  as  equivalent  methods 
is  required  to  maintain  a  list  of  ultimate 
purchasers  of  such  monitors  and  to 
notify  them  within  30  days  if  an 
equivalent  method  designation 
applicable  to  the  monitor  has  been 
cancelled  or  if  adjustment  of  the 
monitors  is  necessary  under  40  CFR  part 
53.11(b)  to  avoid  a  cancellation. 

(6)  An  applicant  who  modifies  a  FMia 
monitor  previously  designated  as  an 
equivalent  method  is  not  permitted  to 
sell  the  monitor  (as  modified)  as  an 
equivalent  method  (although  he  may 
choose  to  sell  it  without  such 
representation),  nor  to  attadi  a  label  or 
sticker  to  the  monitor  (as  modified) 
under  the  provisions  described  above, 
mnil  he  hati  received  notice  under  40 
CFR  phrt  53.14(c)  that  the  original 
designatiou  or  a  new  designation 
applies  to  the  method  as  modified  or 
mitil  he  has  applied  for  and  received 
notice  under  40  CFR  53.8(b)  of  a  new 
equivalent  metiiod  determination  for  the 
monitOT  as  modified. 


Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
eolations  should  be  reputed  to: 
director.  Atmospheric  Research  fmd 
Exposure  Assessment  Laboratory, 
Department  E  (MD-77),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Paric,  North  Carolina 
27711. 

Designation  of  this  equivalent  method 
will  provide  assistance  to  the  states  in 
establishing  and  operating  their  air 
quaUty  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Quality 
Assurance  Division  (MD-77), 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  Telephone  (919)  541-2622. 
John  H.  SUmMr, 

Acting  Assistant  Administrator  for  Research 
and  Development 
[FR  Doc.  90-22047  Filed  9-17-80;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Raqulremtnta  Submitted  to  ttw  Oflico 
of  Management  and  Budget  ter  Review 

September  11, 1990. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Tricia  Gallagher,  Office  of 
Management  and  Budget,  Room  3235 
NEOa  Washington.  DC  20503,  (202)  395- 
3785. 

OMB  number  3060-0213. 

Title:  Section  73.3525,  Agreements  for 
removing  application  conflicts. 

Action:  Kctension. 

Hespondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  response:  On  occasion. 

Estimated  annual  burden:  300 
responses;  800  hours  total  annual 


burden;  2  hours  average  burden  per 
response. 

Needs  and  uses:  Section  73.3525 
requires  that  applicants  for  broadcast 
stations  who  enter  into  agreements  to 
procure  the  removal  of  conflict  between 
applications  pending  before  the  FCC.  to 
file  a  joint  request  for  approval  of 
agreement  and  an  affidavit.  The  data  is 
used  by  FCC  staff  to  assure  that  the 
agreement  is  in  compliance  with  section 
311  of  the  Communications  Act  of  1934, 
as  amended. 

OMB  number:  3060-0309. 

Title:  Section  74.1281,  Station  records. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  response:  Recordkeeping 
requirement. 

Estimated  annual  burden:  2,000 
recordkeepers;  2,000  hours  total  annual 
burden;  1  hour  average  burden  per 
recordkeeper. 

Needs  and  uses:  Section  74.1281 
requires  licensees  of  FM  translator/ 
booster  stations  to  maintain  adequate 
station  records.  These  records  include 
the  current  instrument  of  authorization, 
official  correspondence  with  FCC, 
maintenance  records,  contracts, 
permission  for  rebroadcasts  and  other 
pertinent  documents.  The  data  is  used 
by  FCC  staff  in  investigations  to  assure 
that  the  licensee  is  operating  in 
accordance  with  the  FCC  runs  and 
regulations  and  its  station  authorization. 

OMB  number:  3060-0311. 

Title:  Section  76.54,  Significantly 
viewed  signals;  method  to  be  followed 
for  special  showings. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  response:  On  occasion. 

Estimated  annual  burden:  60 
responses;  120  hours  total  annual 
buriden;  2  hours  average  burden  per 
response. 

Needs  and  uses:  Section  76.54  requires 
that  notification  be  made  to  television 
broadcasting  stations,  system 
commimity  units,  francUsees,  franchise 
applicants,  and  franchise  authorities  in 
survey  area  when  an  audience  survey  is 
conducted  for  significantly  viewed 
signal/signal  availability  purposes.  This 
notification  allows  interested  parties  an 
opportunity  to  file  objections  to  the 
methodology. 


Fedifal  ConiMBnteatkms  Cnaimission. 

Sscfvtafy. 

(FR  Do&  go-219»  FUed  9-17-«0i  MS  am) 
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FEDERAL  RESERVE  SYSTEM 
Agency  Focms  Under  Review 

September  12,  V. 

Background 

Notice  is  hereby  given  of  fixul 
approval  of  propoaed  taiformatiaB 
coUection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  CMB  del^ated  authority,  as  per  5 
OH  13209  (OMB  Regolation  oa 
Controlling  Paperwork  Burdens  on  die 
Public). 

ran  TOmm  mpdrmation  coifTACTt 
Federal  Reserve  Board  Qearance 
Officer— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC 
20551  (202-452-3822) 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3206.  Washington,  DC 
20503  (202-395-73M) 

Final  ApfMttval  Under  OMB  Dalagaled 
AudMirity  ol  dw  Extanrioo.  WidMNit 
Revirion,  of  the  Fottowing  Kapocts 

1.  Report  Title:  Consumer  Satisfaction 
Questionnaire 

Agency  form  number.  FR  1379 
OMB  docket  number.  7100-0135 
Frequency.  On  occasion 
Reporters:  Consumers  who  have  filed 

complaints  against  state  member 

banks 
Annual  reporting  hours:  9 
Estimated  average  hours  per  response: 

0.25  (15  minutes) 
Number  of  respondents:  34 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  voluntary  (15 

U.S.C  57(a)(fMl))  and  is  not  given 

confidential  treatment 

The  Federal  Reserve  Board  sends  this 
questiormaire  to  consumers  whose 
c^Hnplaints  against  state  member  K""lf 
were  received  by  the  Board  and  referred 
to  Federal  Reserve  Banks  for  resolution, 
and  to  a  sample  of  consumers  udiosa 
complaints  were  received  direcdy  by  the 
Federal  Reserve  Banks.  Complainants 
are  requested  to  answer  the  qxiestions 
voluntarily  about  the  efiectiveneas  of 
the  Reserve  Bank's  efforts  in  handling 
the  consianer  complaint. 


ZB^oitlWe:  arc  Maigin  Stock 

Report 

Agency  form  number.  FR  2048 
OMB  Docket  number.  7100-0001 
FiwQoeiKy:  Qnaituily 
Reporters:  Certain  ootporatioDS  with 

over-the-counter  stock 
Annual  reporting  hours:  50 
Estimated  (rwerage  hours  per  response: 

0.25  (15  minutes) 
Ntapberpfnepondentr.  50 
&nall  businesses  are  not  affected. 
General  descriptum  (rf  report:  TUs 

infonaatian  collection  is  voluntary  (15 

U.S.C.  78g.  w]  and  is  not  given 

confidential  treatment 

This  report  is  used  to  gather  stock 
information  on  certain  corporatiooa  that 
have  stock  trading  over-the-counter  and 
that  are  being  considered  for  inclusion 
on  the  Federal  Reserve  Board's  List  of 
Marginable  OTC  Stocks. 

3.  Report  Title:  Officer's  Question 

Agency  form  number.  FR  2410 
OMB  docket  number.  7100-0050 
Frequency:  On  occasicNi 
Reporters:  State  member  banks 
Annual  reporting  hours:  150 
Estimated  average  hours  per  response: 

0.25  (15  minutes) 
Number  (tf  respondents:  000 
Small  businesses  are  affected 
General  description  of  report  This 

information  collection  is  mandatory 

(12  U.S.C  325)  and  is  given 

confidential  treatment  (5  U.S.C 

552(bM8)). 

During  a  comprehensive  consumer 
affairs  compliance  examination  of  a 
state  membier  bank,  the  Federal  Reserve 
requires  die  bank  to  have  a  senior  bank 
officier  complete  diis  questiormaire, 
which  provides  information  regarding 
past  present  and  potential  lawstiits  in 
which  the  bank  has  been  or  may  become 
involved  concerning  consumer  credit 
compliance. 

4.  Report  Title:  Notice  Claiming  Status 
as  an  Exempt  Transfer  Agent 

Agency  form  number.  FR  4013 
OMB  docket  number.  7100-0137 
Frequency.  On  occasion 
Reporters:  State  member  banks,  bank 
holding  companies,  and  trust  company 
subaidiisries  of  bank  boktog 
companiee  that  are  sid>)ect  to 
supervision  by  the  Federal  Reserve 
Board 
Annual  reporting  hours:  12 
Estimated  avenge  haarep^re^ionse:  2 
Number  afrespoodeatr.  6 
Small  businesses  are  not  affected 
General  description  of  report  This 
information  coUactioa  is  v(rfantaiy  (15 
VJ&JC  78c(aM34)(BXil).  78q-l(cKlM 
and  is  not  ^vm  confidential 
treatment 


TiU  voliBtaqr  nodoa  provldoo  a 
method  far  state  Banber  baaks,  bank 
holding  oampeakm,  and  tniil  oaa^MBies 
that  are  subject  to  Fedetel  Raawe 
siqwrvisioa  and  diat  ate  wnQiqed  as  a 
transier  agent  on  behalf  of  an  iMaar  of 
securitiea  to  daim  irinpHnw  froa 
several  of  die  Sacudtiea  and  Exchange 
Commission's  rules  applicable  to 
registered  transfer  agents. 

Board  of  GovMnors  of  ths  Fedarri  Reserva 

System.  SeplssBberU  19801 

vnHmmYi.V/am, 

Secntary  of  the  Board. 

[FR  Doc  90-21978  FIlBd  9-17-«lk  9:45  an} 


Banc  One  Corporation;  Requeet  lor 
Exemption  Fram  Tying  Provieione 

Banc  One  Corporation,  Columbus, 
(%io  ("Banc  One"),  widi  consolidated 
assets  totaling  $41  billion  on  June  90, 
1990,  operates  52  subsidiary  bardcs  and 
engages  direcdy  and  indirectly  in 
numerous  nonbanking  activities.  It  is 
requesting  the  Board  to  grant  an 
exemption  from  the  anti-tying  provisions 
of  Section  106  of  dw  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C  1970  et  aeg.),  in  order  to  pemit  its 
banking  subsidiary.  Banc  One. 
Columbus.  HJl.  ("National  Bank"),  to 
offer  reduced  annual  feea  and  periodic 
interest  rates  on  credit  card  accounts. 
Although  section  100  pondts  a  bank  to 
fix  or  to  vary  the  con^deration  for 
extending  credit  or  furnishing  sovices 
on  condition  that  a  customer  also  obtain 
a  traditional  banking  service  (loan, 
discount  deposit  or  trust  service)  from 
that  bank,  it  prohibits  a  bank  from 
engaging  in  diese  same  activities  on 
condition  that  the  customer  obtain  any 
additional  credit  or  services  from  any 
other  sidisidiaiy  of  the  bank's  parent 
bank  holding  company.  Tlie  Board  may 
grant  however,  an  exception  that  is  not 
contrary  to  the  purposes  of  this 
provisioiL 

Banc  One's  commercial  bank 
subsidiaries  currently  offer  reduced 
interest  rates  and  annual  fees  on  credit 
cards  for  those  customers  who  maintain 
a  specified  minimum  balance  in  dieir 
deposit  accounts.  In  conjunction  witii 
this  request  Banc  One  proposes  to 
consolidate  all  affiliate  crmilt  card 
operations  into  NatioBal  Bardc  and 
retain  ^  reduced  rate  and  fse  pro-am. 
llie  variatloa  in  consideration  afforded 
by  National  Bank  ander  die  special 
reduced-rate  credit  card  program  would 
be  conditioned  upon  a  customer 
maintaining  a  aibdmam  behmoe  in  a 
depoeit  account  at  a  Banc  One  bank 
subsidiary,  and  would  therefore,  be 
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baiTcd  by  the  Uteral  terms  of  section  106 
without  an  exemption  from  the  Board. 

In  support  of  its  request  for  an 
exemption.  Banc  One  dtes  the 
precedents  of  (a)  die  Board's  June  20. 
1900,  order  approving  requests  by 
Norwest  Corporation  and  NCNB 
Corporation  for  an  exemption  to  permit 
their  banks  to  offer  a  credit  card  at 
lower  cost  in  conjunction  with 
traditional  banking  services  provided  by 
their  other  subsidiary  banks;  and  (b)  the 
notice  of  proposed  rulemaking  issued  by 
the  Board  on  June  22. 1990,  proposing  to 
amend  i  225.4(d)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(d))  to  permit 
a  bank  owned  by  a  bank  holding 
company  to  vary  the  consideration 
(including  the  interest  rates  and  fees) 
charged  in  connection  with  extensions 
of  credit  pursuant  to  a  credit  card 
offered  by  the  bank  on  the  basis  of  the 
condition  or  requirement  that  a 
customer  also  obtain  a  traditional 
banking  service  from  another  bank 
subsidiary  of  the  card-issuing  bank's 
holding  company. 

The  customers  of  Banc  One's 
subsidiary  banks  will  at  all  times  be 
able  to  obtain  both  banking  services  and 
credit  cards  separately,  and  banking 
services  will  be  available  to  customers 
without  a  credit  card  on  the  same  terms 
as  with  a  credit  card.  Banc  One 
amdudes  that  the  Board's  grant  of  a 
limited  exemption  from  section  106  to 
Banc  One  will  not  lead  to  a  lessening  of 
competition  or  unfair  competitive 
practices. 

'  Notice  of  the  request  is  published 
solsly  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  request  and  does  not 
represent  a  determination  by  the  Board 
that  the  request  meets  or  is  likely  to 
meet  the  standards  of  section  106.  Any 
request  for  a  hearing  on  this  issue  must, 
as  required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  sufRce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  request  for  exemption. 

Tbe  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors.  Any 
comments  or  requests  for  hearing  should 
be  submitted  in  writing  cmd  received  by 
Williaib  W.  Wiles,  Secretary  of  die 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
not  later  dian  October  18, 1990 


Board  of  Goveraon  of  the  Federal  Reserve 
System,  September  12, 199a 
Jennifer  |.  lohneoa, 
Associate  Secretary  of  the  Board. 
(FR  Doc  90-21976  Hied  9-17-90;  8:45  am] 
I  COOK  esio-oi-* 


Caisaa  Nationala  da  Cradit  Agrlcola, 
8JL;  Acqtiiaition  of  Company  Engagad 
In  Parmlaaibla  Nonbanklng  ActtvHiaa 

The  organization  Usted  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
die  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  |  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  avaUable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
bfmldng  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  spedficaUy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  die  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1990. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President),  230 
Soudi  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Caisse  Nationale  de  Credit 
Agncole,  Sj4.,  Paris,  France;  to  acquire 
49.9  percent  of  the  voting  shares  of 
Locasuez  America,  Inc.,  New  York.  New 


Yoric,  and  thereby  engage  in  leasing 
activities  pursuant  to  i  225.25(b)(5)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12, 1990. 
Jennifer  J.  Joansoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90-21977  Filed  9-17-90;  8:45  am] 
BtuBM  coot  asis-ei-a 

Tha  DaHcN  Kangyo  Bank,  Ltd. 

Application  To  Engaga  da  Novo  in 
Parmlaaibla  Nonbanklng  Activitiaa 

The  Dai-Ichi  Kangyo  Bank,  Limited, 
Tokyo,  Japan  ("Applicant")  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (die  "BHC  Act"),  and 
S  225.23(a)(3)  of  die  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  prior 
approval  to  engage  through  its 
subsidiary,  DI^  Securities  Corporation, 
New  YoriL  New  York  ("Company"),  in 
the  following  activities:  (1)  Acting  as 
agent  in  the  private  placement  of  all 
types  of  seauities,  including  providing 
related  advisory  services;  (2) 
imderwriting  and  dealing  in,  to  a  limited 
extent  municipal  revenue  bonds,  1-4 
family  mortgage-related  securities, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities");  (3)  providing  investment 
advisory  and  brokerage  services  on  a 
combined  basis  ("full-service 
brokerage")  to  institutional  customers, 
including  exercising  discretion  in  buying 
and  selling  securities  on  behalf  of 
institutional  customers;  (4)  investment 
advisory  activities  pursuant  to  12  CFR 
225.25(b)(4);  (5)  providing  financial  and 
transaction  advice  to  financial  and 
nonfinancial  institutions,  including  (i) 
Providing  advice  and  assistance  in 
connection  with  the  structuring, 
financing  and  negotiating  of  domestic 
and  international  merger,  acquisition, 
divestiture,  joint  venture,  leveraged 
buyout  recapitalization,  capital 
structuring,  financing  and  other 
corporate  transactions,  including  private 
and  public  financings,  (u)  providing 
feasibility  studies,  principally  in  the 
context  of  determining  the  financial 
attractiveness  and  feasibility  of 
particular  corporate  transactions  and 
finandilg  transactions,  (iti)  providing 
valuation  services,  (iv)  rendering 
fairness  opinions  in  connection  with 
domestics  dn  international  merger, 
acquisition,  divestiture,  joint  venture, 
leveraged  buyout  recapitalization, 
finandng  and  other  corporate 
transactions,  (v)  providing  advice 
regarding  the  structuring  ot  and 


arranging,  loan  syndications  and  similar 
transactions,  (vi)  providing  advice 
regarding  the  structuring  of,  and 
arranging,  swsps,  caps  and  similar 
transactions  relating  to  factors  such  as 
interest  rates,  currency  exchange  rates, 
prices  and  economic  and  financial 
indices,  and  (vii)  providing  ancillary 
services  or  functions  incidental  to  die 
foregoing  activities;  and  (6)  purchasing 
and  selling  all  types  of  securities  on  the 
order  of  investors  as  a  "riskless 
principal." 

Section  4(cX8)  of  die  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportimity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Applicant  has 
applied  to  conduct  these  activities  as  set 
forth  in  Regulation  Y  and  in  the  Board's 
Orders  approving  those  activities  for  a 
number  of  bank  holding  companies.  See 
e.g.,  ].P.  Morgan  &  Co.,  Inc.,  76  Federal 
Reserve  Bulletin  26  (1990),  and  Bankers 
Trust  New  York  Corp.,  75  Federal 
Reserve  Bulletin  829  (1969)  (private 
placement  transactions  as  agent  and 
riskless  principal  transactions);  Stichting 
Amro  and  Amsterdam-Rotterdam  Bank, 
N.V.,  76  Federal  Reserve  Bulletin  682 
(1990),  The  Toronto-Dominion  Bank,  76 
Federal  Reserve  Bulletin  573  (1990) 
('Toronto-Dominion"),  The  Sanwa  Bank, 
Limited,  76  Federal  Reserve  Bulletin  568 
(1990),  and  Bankers  Trust/Citicorp/ 
Morgan,  73  Federal  Reserve  Bulletin  473 
(1987)  (underwriting  and  dealing  in 
permitted  ineligible  securities);  The 
Chase  Manhattan  Corporation,  74 
Federal  Reserve  Bulletin  704  (1988), 
Bank  of  New  England  Corporation,  74 
Federal  Reserve  Bulletin  700  (1988),  and 
Bankers  Trust  New  York  Corporation,  74 
Federal  Reserve  Bulletin  695  (1988)  (full- 
service  brokerage);  and  Toronto- 
Dominion,  Citicorp,  76  Federal  Reserve 
Bulletin  666  [1990]  and  Signet  Banking 
Corpora  tinn,  73  Federal  Reserve  Bulletin 
59  (1987)  (financial  and  transaction 
advice). 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
.  gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest 
or  unsound  banking  practices." 
Applicant  contends  diet  permitting 
Applicant  to  engage  in  the  proposed 
activities  to  customers,  and  increased 


efficiency  in  the  provision  of  financial 
services. 

Applicant  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank  with  a  firm  that  is 
"engaged  principally"  in  the 
"imderwriting,  public  sale  or 
distribution"  of  securities.  With  regard 
to  the  proposed  private  placement 
activity,  fidl-service  brokerage  activity 
and  riskless  principal  activity,  Applicant 
states  that  these  activities  as  previously 
approved  by  the  Board  do  not  constitute 
the  underwriting,  public  sale  or 
distribution  of  securities  within  the 
meaning  of  section  20  of  the  Glass- 
Steagall  Act  and  therefore  are 
consistent  with  the  Act 

Any  request  for  a  hearing  on  this 
application  must  comply  with  {  262.3(e) 
of  the  Board's  Rules  of  Procedures  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  comments  or  requests  for  hearing 
should  be  submihed  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  dian  October  9, 1990. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1990. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21978  Filed  9-17-90;  8:45  am] 
BiUMQ  CODE  mo-ei-M 


Rrat  Marango  Hnandal  Corporation, 
at  al.;  Formationa  of,  Acqulsitiona  by, 
and  Margara  of  Bank  Holding 
Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  GovemcMS.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
«vritten  presentation  would  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
9.1990. 

A.  Federal  Reserve  Bank  of  CUcago 
(David  S.  Epstein,  Vice  President)  230 
Soudi  LaSalle  Street  Chicago,  Illinois 
60600: 

1.  First  Marengo  Financial 
Corporation.  Marengo,  Illinois;  to 
become  a  bank  holtUng  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank  of 
Marengo,  Marengo,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Owatonna  Bancsharea,  Inc., 
Owatonna,  Minnesota;  to  acquire  26 
percent  of  the  voting  shares  of  Fanners 
State  Bank,  Hope,  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
Soudi  Akard  Stieet  Dallas,  Texas  75222: 

1.  /ones  Holding  Company,  Ltd., 
Albany,  Texas;  to  become  a  bank 
holding  company  by  acquiring  51 
percent  of  the  voting  shares  of  Albany 
Bancshares,  Inc.,  Albany,  Texas,  and 
thereby  indirecdy  acquire  First  National 
Bank  of  Albany,  Albany,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12, 1990. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-21979  Filed  9-17-90: 8:45  am] 
BHUNQ  COOC  S>10-01-« 


Lowndaa  Baneaharaa,  Inc;  Application 
To  Engaga  da  Nov  1 1n  Parmlaaibla 
Nonbanklng  Acttvl:laa 

The  company  listed  in  this  notice  has 
filed  an  application  under  9  225.23(a)(1) 
of  die  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  Uie  Board's  approval 
under  section  4(c)(8)  of  die  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throii^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  die  United  States. 
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Tbe  ■ppbcatkio  is  avsilaUe  for 
iniBwdiatft  impecttoa  at  die  Fedenl 
Reserve  Bank  tndieated.  Once  die 
spplicetton  has  beae  acoeptad  for 
]«)G8S8ii«,  it  wiU  alao  be  available  far 
kiapection  at  tlie  offices  (rf  tlia  Board  of 
Govemon.  Interested  persons  may 
ejqwess  tlieir  views  in  wrttint  oo  die 
question  whether  oonswinmation  of  the 
proposal  can  "reasonably  be  expected 
to  prodaoe  benefits  to  die  public,  sndi 
as  peater  convenience,  increased 
competitioo.  er  asins  in  efficiency,  that 
outwei^  possiUe  adverse  effects,  sudi 
as  ondoe  concentration  of  resources, 
decressed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  die 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  ajqillcation 
must  be  received  at  die  Reserve  Bank 
indicated  or  die  offices  of  the  Board  of 
GovemcHs  not  later  than  October  8. 
198a 

A.  Federal  Easerve  Bode  of  Adaata 
(Robert  E.  Hedc  Vice  President).  104 
Marietta  Street.  NW.,  Adanta.  Georgia 
30303: 

1.  Lomtdes  Bancahares,  bia,  HaUra. 
Georgia;  to  engage  dp  novo  throng  its 
subsidiaiy.  Golifl(Baf  Tsdmologies,  Ino, 
Hahira,  Georgia,  in  data  processing 
activides  porsuant  to  1 225.S(bM7)  of 
die  Board's  Regnladon  Y. 

Board  of  Govemon  of  die  Federal  ReMTve 
System,  September  12.  1990l 

Asaociate  Secretary  of  tbe  Board. 

[FR  Doc.  90-Z1980  FUad  9-17-«k  Sitt  am] 


MldlBVI  WL  vWKMyOT 

Shares  of  Banks  or  Bank 


of 


The  notificants  listed  below  have 
applied  under  the  Oiange  in  Bank 
Control  Act  (12  U.SX:  1817Q))  and 
1 22&41  crfdie  Board's  Regulation  Y  (12 
CFR  22&41)  to  acquire  a  baltk  or  bank 
holding  company.  The  factns  that  are 
cottsidBred  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(i)(7)). 

The  noticea  are  available  for 
immediate  inqiectkn  at  die  Federal 
Reaerve  Benk  indkated.  Onoe  die 
notices  have  been  eocepted  for 


processing,  diey  will  also  be  availaUe 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  dieir  views  in  writiag  to  the 
Reserve  Bank  Indicated  for  diet  notfoe 
Of  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  dian  October  2. 1980. 

A.  Federal  Raaerve  Bank  of  Kkhmood 
(Lloyd  W.  Bostian.  Jr..  Vice  President). 
701  East  Byrd  Street.  Rkhffiond.  Virgbiia 
23261: 

1.  Michael  M.  Vhhos,  Vienna. 
AHrginia:  to  acquire  up  to  1779  percmt 
of  thevoting  shares  dt  Commtmity  Bank 
ft  Trust  Company  (rf  Virginia.  Steriing 
Virginia. 

B.  Federal  Bessrva  Bank  of  Qiicaga 
(David  S.  Epstein,  Vice  President),  230 
South  LaSfidle  Street.  Chicago.  Illinois 
60690: 

1.  First  State  Bancorp  ofMonticello. 
Inc.  Employee  Stock  Ownership  Plan 
and  Thtst.  Monticello,  Illinois;  to  acquire 
an  additional  1.09  percent  of  die  vothig 
shares  of  First  State  Bancorp  of 
MonticeUo.  Inc.,  MonticeOo.  Illinois,  as 
the  result  of  a  stock  redemption,  for  a 
total  of  22.15  percent  and  thereby 
indirectly  acquire  First  State  Bank  of 
Monticello.  Monticello.  Illinois;  State 
Bank  of  Hammond,  Hammond.  Illinois; 
Prairie  State  Bank  of  Bloomington. 
Bloomington.  Illinois;  and  First  State 
Bank  of  Heywcnlh,  Heyworth.  Illinois. 

2.  Douglas  K.  Van  Dyke,  Grand 
Junction.  Iowa:  Sam  F.  Scheidler,  Des 
Moines.  Iowa;  Marvin  D.  and  Margaret  J. 
Walters,  Ackley,  Iowa:  Jade  R.  Jeiddns, 
Clarion.  Iowa:  Willard  U  Donahl  E.  and 
Thtnnaa  P.  Latham  of  Aiexander,  Iowa; 
and  Robert  J.  Latham.  Cedar  Rapids, 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Loof  Investment  Co.. 
Grand  Junction.  Iowa,  and  diereby 
indirectly  acquire  I^Boples  Trust  A 
Savings  Bank.  GtaaA  Junction.  Iowa. 

C  Federal  Reserve  Bank  of 
Minneapolis  Qsmes  M.  Lyon.  Vice 
President),  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  LA.  Amundaon,  AJl.  Mixner,  and 
Edina  Southdale  Physical  Therapy.  Inc4 
to  acquire  100  percmt  of  the  voting 
shares  of  DA  Holding  Company,  Iikx, 
Buelah,  Nordi  Dakota,  and  thereby 
indirectly  acquire  Bank  of  Beulah. 
Beulah.  North  Dakota. 

D.  Federal  Keosrve  Bank  of  Kusas 
Qty  (Hiomas  M.  Hoenig.  Vice 
President).  925  Grand  Avenue,  Kansas 
City,  Missouri  6419B: 

1.  David  C  DoU.  Wauneta.  Nebraska; 
to  acquire  an  additional  iSJBO  percent 
for  a  total  of  51ill  percent;  and  Darlene 
G.  DaXL  Wauneta.  Nebradu,  to  acquire 
an  additiooal  4(U0  percent  for  a  total  <rf 
48.39  percent  of  the  voting  shares  of 
Wauneta  Fella  Bancorp,  Inc.  Waanete, 


Nebraska,  sod  hereby  indlrecdy 
acquire  Weoneta  Falls  Bank.  Wauneta, 
Nebraska. 

E.  Fedserf  Raasi  le  Bank  of  Dales  (W. 
Arthur  TMbble.  Vfoe  Presidant).  400 
Sondi  Akard  Street.  DaBas.  TexeS  75222: 

1.  Aaron  Lee  Speck,  Brownwood. 
Texas,  to  acquire  12.09  percent;  Denny 
Ray  ^»edc  Bdra.  Texas,  to  acquire  12.08 
percent:  and  RiiWd  Terry  Shaipe. 
Bkownwood.  Texas,  to  acquire  an 
additional  1.80  percent  for  a  total  of  3M 
percent  of  the  voting  shares  of 
Brownwood  Bancshares,  Inc 
Brownwood,  Texas,  and  thoeby 
indirectly  acquire  Qtizens  National 
Bank  at  Brovmwood.  Brownwood. 
Texaa. 

F.  Federal  Reasrve  Bank  of  San 
Francbco  (Kenneth  R.  Binning,  Assistant 
Vkx  President).  101  Market  Street  San 
Frandsco.  California  94106: 

1.  Philip/.  Rocco,  Santa  Ana. 
California;  to  acquire  up  to  28  percent  of 
the  voting  shares  of  Orange  Bancorp, 
Fountain  Valley.  California,  and  thereby 
indirectiy  acquire  The  Bank  of  Orange 
County,  Fountain  Valley,  CaUfomia. 

Board  of  Governors  of  the  Federal  Reierve 
System,  September  12, 199a 
JannifiKl.  JohnsoB, 
Assoa'ate  Secretary  of  the  Board. 
[PR  Doc.  90-21981  Hied  »-17-0O(  8d45  ami 


YoMng  Americans  Education 
Foundation;  Formatton  of,  AcquWtkm 
by,  or  Merger  of  Bank  Hokflng 
Companlsa;  and  Acqidsltion  of 
Nontankkig  Company 

The  company  listed  in  this  notice  has 
applied  under  (  225.14  of  the  Board's    . 
Regulation  Y  (12  CFR  225.14)  for  die 
Board's  approval  under  section  3  of  the 
Bank  HoM^  Company  Act  (12  U.&C 
1842)  to  beonne  a  bank  hcddhig 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
f  225.23(aM2)  of  Regulation  Y  (12  CFR 
225.23(aK2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  i  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secmities  or  assets  dm 
company  engaged  in  a  nonbanking 
activity  diet  is  listed  to  1 22SJS  of 
Regulation  Y  as  closely  related  to 
hAnlting  and  pomisrible  for  bsnk 
holding  compenies.  or  to  engage  in  sudi 
an  acthrity.  Unless  otherwise  noted, 
these  activities  witt  be  conducted 
throu^ioot  the  United  States. 

TIm  appUcadon  is  available  for 
immediato  inspection  at  the  Fedend 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonable  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1990. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Young  Americans  Education 
Foundation.  Denver,  Colorado;  to 
become  a  bank  holding  company  by 
acquiring  Young  Americans  Bank, 
Denver,  Colorado.  Applicant  a 
nonprofit  educational  foundation,  has 
applied  for  pemiission  to  continue  its 
activities  daasified  as  community 
development  activities  under 
i  225.25(b)(6)  and  dassified  as 
consumer  finandal  counseling  under 
§  225.25(b)(2)  of  Regulation  Y.  The 
specific  activities  to  be  conducted  are 
designed  to  promote  economic 
education  for  young  persons.  The 
activities  indude  offering  educational 
programs  and  seminars,  fund  raising 
activities  and  sponsoring  a  free  youth 
magazine.  The  educational  services  are 
provided  for  a  fee  and  revenues  will  be 
generated  from  the  youth  magazine  in 
the  form  of  licensing  fees  for  the  use  of 
Applicant's  name  logo  and  trademarics 
by  the  magazine  publisher. 

Board  of  Covamors  of  the  Federal  Reserve 
System.  September  12. 1990 
Jaanifsr ).  JolmsoB. 
Asaociate  Secretary  of  the  Board. 
[FR  Doc.  90-21982  Filed  9-17-«);  8:45  am] 
sauNO  coot  Mio^va 


FEDERAL  TRADE  COMMISSION 
[Docket  NaC-32»»] 

BeNingham-Whatcom  County  Multfple 
Usttng  Bureau;  Prohibited  Trade 
Practices,  and  AffbmaUve  Corrsctlva 
ActkNW 

AOmcv:  Federal  Trade  Commission. 
action:  Consent  order. 

SUMMAHY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Washington  state  multiple  listing  service 
bom  rehising  to  publish  exdusive 
agency  or  conditional  listings  or  listings 
containing  reserve  clauses;  from 
restricting  the  solicitation  of 
homeowners  with  current  listings  for 
future  business;  and  from  suggesting  or 
fixing  any  commission  split  or  other  fees 
between  any  Usting  broker  and  any 
selling  broker.  In  addition,  the  order 
requires  respondent  to  distribute  a 
statement  describing  the  provisions  of 
the  order  to  all  its  members. 
DATIS:  Complaint  and  Order  issued 
August  2, 1990.' 

RM  nMTHIR  INFORMATION  CONTACT: 
Randall  Brook,  Seattie  Regional  Office, 
Federal  Trade  Commission,  2806  Federal 
Bldg.,  915  Second  Ave.,  Seatde,  WA. 
98174,  (206)  442-4656. 
SUPfLfMtNTAIIV  inknimation:  On 
Wednesday,  March  21, 1990,  there  was 
published  in  the  Federal  Register,  55  FR 
10498,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Bellingham- Whatcom  County  Multiple 
Listing  Bureau,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findii^s  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

Audiority:  Sec.  6, 38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5, 38  Stat  719.  as 
amended:  15  U.S.C.  45. 
DoaaU  8.  Oailc, 
Secretary. 

[FR  Doc  90-22010  Filed  8-17-80;  8:45  am] 
I  cooc  sno-oMi 


'  Copies  of  the  Complaint  and  the  Oedeion  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-lsa  aih  Street  S  Pennsylvania 
Avenue.  NW..  Washii^ton.  DC  ZOSSa 


(DM.C-8800] 

Puget  Sound  Multiple  Listing 
AssolcatkNi;  Prohibited  Trade 
rieuiHieSi  ano  AiiHiiieuve  vorrecnve 
Actlone 

A08NCV:  Federal  Trade  Commission. 
action:  Consent  order. 


;  In  setdement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Washington  state  multiple  listing  service 
from  refusing  to  publish  exclusive 
agency  listings  or  listings  containing 
reserve  dauses;  from  restricting  the 
solicitation  of  homeowners  with  current 
listings  for  future  business;  and  from 
suggesting  or  fixing  any  commission 
split  or  o^er  fees  between  any  listing 
broker  and  any  selling  broker.  In 
addition,  the  order  requires  respondent 
to  distribute  a  statement  describing  the 
provisions  of  the  order  to  all  its 
members. 

DATIS:  Complaint  and  Order  issued 
August  2, 1990.  > 

ran  PUNTH8R  INFONMATION  CONTACT 

Randall  Brook,  Seattie  Regional  Office, 
Federal  Trade  Commission.  2606  Federal 
Bldg.,  915  Second  Ave..  Seattie,  WA. 
98174.  (206)  442-4656. 

SUPPLtlKNTAflV  mroRMATION:  On 

Wednesday,  March  21, 1990,  there  was 
published  in  die  Federal  Register,  55  FR 
lOSOl,  a  proposed  consent  agreement 
with  analysis  In  die  Matter  of  Puget 
Sound  Miiltiple  Listing  Association,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

AuUiocity:  Sec.  6,  38  SUL  721:  IS  U.S.C.  48. 
Interprets  or  applies  sec.  5, 38  Stat.  719.  as 
amended;  15  U.S.C  4S. 
DanaU  S.  Claik. 
Secretary. 
[FR  Doc  90-22011  Filed  9-17-80;  &45  am] 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  CommiMion't  Public 
Reference  Branch.  H-lSa  0th  Street  a  Pennsylvania 
Avenue.  NW..  Washii«toa  DC  ZOSSa 
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Fedewl  RaghlBt  /  Voi.  55.  No.  181  /  Tuesday.  September  18.  1990  /  Notices 


D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


iWDonei  vmiMiim—  on  vnaiana 
HesHh  StslMice  QKfVHS) 


Pumant  to  PobUc  Law  92-483«  the 
National  Center  fia  Healdi  Statiatica 
(NCHS)i  Centets  forDlaeaae  Contrd. 
annoonoes  rtie  following  committee 
meeting. 

Naaar.  NCVHS  SabGOBunittee  OD  Maatal 
HealtbStatiitict. 

Tbae  tad  date  9  aA^  pAn  OeCobcr  11, 
19801 


AvaaM.  8SV..  Waiilailiw.  DC 

Stataa:Opaa. 

PoipoaK  Tha  auboMBaritlaa  will  kiar  a 
pnatntatiai  fron  Ika  oflioe  of  dw  Asaiataat 
Sacrataiy  for  Ptanntaig  and  Bvahiation  on 
diaabfli^  alfatla  and  a  atataa  raport  of 
DMBtal  kaai&  data  froailiH  HmM  Caia 

will  be  briefed  on  data  inoea  MRoaBdiat 
raoital  healtii  coverage  and  tlwcnmnt  atatoa 
of  depraeaiflB  Bwaeurei  naed  Id  aatioual 
healdi  rarveys. 

SubatMtivai 

maiBiaiiao  of  the  Bweting  end  a  raatar  (rf 
Coanaittae  niHBbon  Biay  be  olrtaiDod  from 
Gail  P.  Fbher.  FU)..  BxacotiTB  Secretary. 
NCVHS,  NCHa  room  tiOO,  fteildential 
BttUdii^  652$  Bakraat  Read.  H»atla¥iUa. 
Muyland  29782,  tatepkoaa  BBiriMr  (aoi)  431 
TQSa 

Dated  September  11. 1980. 
Ehrinlfiiyer. 

ABtocialaDinctorforFolicyCoonhaatiaa, 
CentenforPmeme  ControL 
[PR  Doc.  90-220«5  Flkd  9-17-ea(  ac4S  am) 


HoaRh  Qere  nnanelng  Admkiislratfon 


Functlofis 
of  AuOmfRy 

Part  F.  of  the  atatemeat  of 
organization,  functiocw  and  delegationa 
of  authority  foe  the  Department  ai 
Health  and  Human  Services,  Health 
Care  Financing  Administration  (HCFA). 
(Federal  KagMar),  Vai.  54.  No.  107.  pg. 
24286-^24280,  dated  Tuesday,  June  0, 
1988)  is  amended  to  reflect  a  diange 
within  the  Office  of  the  Asaodate 
Administrator  for  Management,  Office 
of  the  Actuary  (OACT).  The  chai^ 
recognizes  the  offices  and  aobordinate 
components  within  OACT.  Specifically, 
the  functions  performed  by  the  Office  of 
Medicare  COat  Eatimatea  and  the  Office 
of  Medicaid  Coat  EatiflBatea  are 
combined  into  a  single  Office  wddch  is 


titled  thel 
Me(ficaid  Coat  Eatimatas.  A  new 
Division  of  Medicaid  Coat  Estimatea  Is 
estshKahwd  toaaaauw  leapeBaadttty  fcr 
the  Medicaid  acttvlttes  piwIoBsly 
perforawd  Id  the  OfBoe  of  Medicaid 
Cost  Estimates.  The  Division  of 
Catastrophic  Drug  Inaurance  is 
abdiahed.  The  OfBce  of  National  Coat 
Estimates  is  restrodnred  wHh  two 
divisions  titled  the  Division  of  Health 
Protections  and  Surveys  and  the 
Diviafam  of  Health  Cost  Analysis.  The 
Office  is  retitled  ttie  Office  of  National 
HealA  Statistics. 

Hie  apedJk  amendments  to  Part  F. 
are  deacribed  bdow. 

•  Section  FH203X.  (Mfice  of 
Medicare  Coat  Estimates  (FHGl)  and 
Section  FH.20LB.2..  OfBce  of  Medicaid 
Cost  Estimatea  (FHG2)  are  deleted  bi 
their  entirety  and  replaced  with  the 
following  new  Section  FH.2aB.lH  OfBce 
of  Medicare  and  Medicaid  Coat 
Estimates  (FHGl): 


income  and  ootgo.aiid  die  neceaaaiy  tax 
rates  fbr  pvogvam  aolveucy. 

•  Devdopa  aoch  variables  as  Part  A 
inpatient  hoqrital  deductible  and  die 
Part  A  piemlum  rate  for  vohmtary 
enrtrfleea. 

•  Ccmiputesestlinates  of  the  impact  of 
modlffeations  in  pragram  beaefita  and 
financing. 

•  Servea  aa  tedmical  consultant 
throughout  the  Govetnakenl  on  Medicare 
HI  coat  eatimate  isaues. 


1.  OfBce 


Coal 


(FHGl) 


•  Prepares  cost  estimates  for  the 
Hospital  Insnraiice  (HI)  program,  the 
Supplementary  Medical  Insurance  (SMI) 
program,  and  die  Medicaid  iwogram  for 
uae  in  tlM  I¥eaident'a  badge!. 

•  Bvahiatesthetqierationsoftbe 
Medicare  trust  funds  particularly 
relating  to  outlays  and  program 
solvency. 

•  Devdops  each  varlablea  aa  the  Part 
B  preminm  ratea,  die  inpatieiit  hoapital 
dedncttble,  the  Part  A  premiom  rate  for 
voluntary  earoUeea,  and  die  physidans* 
economic  index  applicable  to  pravalling 
fees. 

•  Develops  die  pejrment  ratea  for  die 
annual  iqtdate  of  the  ad)o8ted  average 
per  capita  coat  (AAPCC)  ratebook. 
which  is  used  to  pay  healdi  maintenance 
organizations  that  enter  into  a  risk 
centred  with  HFCA  to  provide  benefita 
to  Medicare  enroUeea. 

•  Provides  coat  estimates  for  the 
Medicaid  program,  including  the 
development  of  cost  estimates  for 
proposed  changea  in  Medicaid  or  in 
programs  affecting  Medicaid,  and 
overall  Medicaid  program  coats  for 
years  after  the  cuiient  budget  year. 

•  Servea  aa  technical  oonaaltant 
throughout  the  Covemment  on  Medicare 
and  Medicaid  cost  estimate 


a.  Division  of  Hoapital  Inaurance 

(men) 

•  Prepares  cost  estimates  for  the 
Hospital  Insurance  (HI)  program  for  use 
in  tluB  President'a  budget 

•  Bvaluataaoperationaoftlie 
Medicare  HI  traat  fiiad  concerning 


b.  Division  of  Supplemuitarf  MedkxJ 
JnsuTontx  (FHG12) 

•  Prepares  cost  esttanates  for  the 
Supplonentary  Medical  laaoranoe  (SMI) 
progam  for  uae  in  the  PreeideBt'a  bttdgaL 

•  Evaluatea  operationa  (rf  the 
Medicate  SMI  tniat  fund  concaralng 
inooase  and  outgo,  Am  neoessaiy 
preBdum.  and  adnaiial  fates  for 
program  aotvancy. 

•  Devdtva  audi  variables  as  the  Pail 
B  i^emium  rate  md  dw  i^qfsidan's 
econamic  index  sppUcable  to  prevailing 
fees. 

•  Computes  estiflutes  of  the  iflapad  of 
modificatioos  in  program  benefits  snd 

finanring. 

•  Serves  as  tednical  consahant 
throughout  the  Goveimnent  on  Medicate 
SMI  cod  estimate  iaauea. 

c.  Division  of  Medicaid  Cost  Estimatea 
(FHG14) 

•  Provides  odd  estiBstss  for  ths 
Medicaid  program,  induding  die 
development  of  cod  eatimatea  for 
propoaed  changes  in  Medicaid  or  in 
progtama  affeding  Medicaid,  and 
overall  Meittcaid  program  costs  for 
years  after  the  current  bodget  year. 

•  Develops  forecasts  of  Medicaid 
expenditnres  for  incorporadon  into  die 
HCFA  budget  development  process. 

•  Provides  actuarial  consultation  to 
other  components  of  HCFA  concerning 
various  proposals  and  programs 
afi^ecting  the  foture  of  the  Medicaid 
program. 

•  Studies  actuarial  afqiroachea  and 
techniquea,  and  devdopa  data  to  assiat 
in  the  devdopment  of  program 
forecasts. 

•  Selves  as  technical  conaultant 
throughout  the  Government  on  Medicaid 
cost  estimates  issues. 

•  Section  FH.20.B.3.,  Office  of 
National  Cost  Estimates  (FHG3)  is 
deleted  in  its  entirety  and  replaced  with 
the  following  new  Secticm  m.2aB.2., 
Office  of  Nationd  HeaHh  Stadstfcs 
(FHGl). 


2.  Offios  of  Natlqad  Healdi  Stadstics 
(FHG4)  II 

•  Devehqw,  maintaina  and  makes 
analytical  use  of  the  National  Heddi 
Accounts  (NHA)  whidi  indude  annual 
estimates  and  publication  of  National 
Health  Expenditures  (NHE)  and  periodic 
estimates  and  pubUcation  of  NHE  by 
age  groupings  or  by  region. 

•  ftovidn  tedmical  support  for 
HCFA  regulatory  processes,  espedaDy 
those  related  to  pasrment  systems  or 
reform. 

•  Develops,  analyzes  and  puUisbes, 
health  sector  modds  and  aaaodated 
estimates  which  allow  assesamenta  of 
historical  relationships  and  protections 
of  current  law  or  evaluation  of  the 
impact  of  propoaed  changes  to  the 
current  system. 

•  Conducts  and  evaluates  surveys 
containing  information  relevant  to  the 
health  care  system. 

a.  Division  of  Health  Projections  and 
Surveys  (FHG4JJ 

•  Develops,  analyzes  and  publishes, 
health  sector  models  and  assodated 
estimates  which  allow  assessments  of 
historical  relationships  and  protections 
of  current  law  or  evaluation  of  the 
impad  of  propoaed  changes  to  the 
current  system. 

•  Conducts  the  Current  Benefidary 
Survey.  Provides  all  the  in-house 
activities  needed  for  survey 
management,  coordination  and 
information  dissemination. 

•  Conducts  and  evaluates  surveys 
containing  information  relevant  to  the 
health  care  system,  with  particular 
emphasis  on  private  hedth  insurance 
and  related  issues. 

•  Provides  tedmicd  analysis  snd 
data  for  Agency.  Department,  or 
Administration  initiativea. 

•  Responds  to  requests  Iot 
information  and  analysis  on  the  health 
sector  and  its  relationdiip  to  the  general 
economy. 

b.  Division  of  Health  Coat  AnaJyaia 
(FHG42) 

•  Maintains  the  Natfonal  Hedth 
Accounts.  Provides  an  interdisdplinary 
approach  to  data  collection, 
manipulation  and  andysis.  and 
interpretation  of  national,  age  groiqiings 
related,  and  regional  hedth  use,  costs 

'  and  payment  sources. 

•  Estimates  and  diasendnates  annual 
national  hedth  expenditures  by  age 
grooptnga  or  State,  and  produces 
quarterly  "health  uuficators"  measures. 

•  Provides  tedmical  support  for 
HCFA  regulatcny  processes,  espedally 
those  related  to  paymmt  ^atema  or 
reform. 


•  Provides  tedmicd  uialyda  and 
data  for  A^ncy,  Department,  or 
Administration  initiatives. 

•  Responds  to  requests  for 
information  and  analysis  on  the  health 
sector  and  its  relationsh^  to  die  generd 
economy. 

Dated:  September  11, 1990. 
Gail  R.  Wileoaky, 

Administrator,  Health  Care  Financing  ■ 

Administration. 

[FR  Doc  90-22038  FUed  9-17-90: 8:45  am] 
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>  National  kiaUlulaa  of  Hoaltli 

Nationd  Heart,  Lung  and  Blood 
Inatttute;  Mooting  of  tha 
Artorioaciaroala,  Hyportanalon  and 
Upld  Metabolism  Advisory  Commltlao 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Arteriosderosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee, 
National  Heart,  Lung  and  Blood 
Institute,  November  1-2, 1990,  Building 
31,  Conference  Romn  10,  C-Wing. 
Nationd  Institutes  of  Health,  Bethesda. 
Maryland  20802. 

The  «itire  meeting  will  be  open  to  the 
public  Innn  approximately  11  ajn.  to  5 
p.m.  on  Thursday,  November  1,  and  bam 
8:30  a.m.  to  adioumment  on  Friday, 
November  2.  to  evduate  program 
support  in  arteriosderosis,  hypertension 
and  lipid  metabolism.  Attendance  by  the 
public  will  be  limited  on  a  space 
available  basis. 

Ms.  Terry  Bellicha.  Chiet 
Communications  and  Public  Information 
Branch,  National  Heart.  Lung  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Hedth,  Bethesda, 
MaryUnd  20892,  (301)  496^1235,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Or.  G.  C.  McMillan,  Assodate 
Diredor,  Arteriosderosis,  Hypertendon 
and  Lipid  Metabdiam  Program,  NHLBI, 
Room  4C12,  Federd  Building,  Nationd 
Institutes  of  Hedth,  Bethesda,  MD 
20892.  (301)  496-1813,  wiU  fuinish 
substantive  program  information. 

(Catalog  of  Federd  Domestic  AMistaaoe 
I¥ogram  No.  13.837,  Heart  and  Vascular 
Diseases  Reeeaidi.  Nationd  Institutes  of 
Health). 

Dated  September  12, 199a 
Betty ).  Boveridfe, 

Committee  Managament  (^ioar,  NIH. 
(FR  Doc.  9IK-2a019  nied  9-17-90;  8>U  am] 


Pursuant  to  Public  Law  92-48S,  notice 
is  hereby  given  of  the  oieeting  of  the 
Blood  Diseaaes  and  Reaoorcea  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Inatitute,  November  1-2, 1980, 
Building  SIC  Conference  Room  6, 
National  Institutes  of  Heddi,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  12  noon  on  November  1  to 
adtoumment  November  2,  to  discuss  the 
status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Informatimi 
Branch,  Nationd  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Hedth,  Bethesda, 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Building  Room 
5A06,  National  Institutes  of  Health, 
Bethesda,  Maryland  20692,  (301)  40fr- 
1817,  will  furnish  substantive  program 
information. 

(Catalog  of  Federd  Domestic  Assistance 
Program  Na  13.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Hedth) 

Dated:  September  12,  ISOa 
Batty  ).  Beveridga. 

Comadttae  Managament  Officer,  NIH. 
[FR  Do&  90-22000  Filed  9-17-90: 8:46  am) 
I  oooK  4i4e-ei-M 


National  Hoart  Lung,  and  Blood 
Instttula;  Moaling  of  tha  Cardiology 
Advlaocy  CuuuiiHIaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Cardiology  Advisory  Committee, 
Natimid  Heart  Lung,  and  Blood 
Institute,  November  1-2, 1990,  Building  1. 
WUson  Hell,  National  Institutes  of 
Healdi,  9000  Rockville  Pike,  Bethesda, 
Maryland  20882. 

The  entire  meeting  will  be  open  to  the 
public  from  1  p.m.  on  November  1,  to 
adtoumment  on  November  2. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Topics  for  discusdon 
will  indude  a  review  of  the  research 
programs  rdevant  to  the  Cardiology 
area  and  condderatton  of  future  needa 
and  opportunities. 
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Terry  Bellicha.  Chief,  Communications 
and  Pablic  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute,  Room 
4A21,  Building  31.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-4236.  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Michael }.  Horan,  MJ).,  Associate 
Director  for  Cardiology,  Division  of 
Heart  and  Vascular  Diseases;  National 
Heart  Lung,  and  Blood  Institute:  Room 
320,  Federal  Building,  Bethesda, 
Maryland  20692.  (301)  496-^21.  will 
furnish  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health). 
Dated:  September  12, 1990. 

Ba^  J.  Beveiidgs, 

CoBunittee  Management  Officer,  NIH. 
[FR  Doc  90-22017  Filed  9-17-flO:  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Inatttuta;  Heating  of  tlM  OMcal 
AppHcationa  and  PravanUon  Adviaory 
CuiiMiiitlaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  October  31-November  1, 1990.  The 
meeting  will  be  held  on  October  31  in 
Conference  Room  10,  Building  31.  and  on 
November  1  in  Wilson  HaU,  Building  1, 
both  at  the  National  Institutes  of  Healdi, 
9000  Rockville  Pike,  Bethesda.  Maryland 
20692. 

The  entire  meeting  wiU  be  open  to  the 
public.  It  will  begin  at  8:30  a.m.  on 
October  31  throu^  recess  on  that  day  in 
Building  31,  and  resume  in  Wilson  Hall, 
Building  1  on  November  1  at  1  p.m.  until 
adjourmnent.  This  second  portion  of  the 
meeting  is  being  held  in  conjunction 
with  the  Cardiology  Advisory 
Committee.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Topics  for  discussion  will  include  new 
initiatives,  program  policies,  and  issues. 

Terry  BeUicha,  Chief,  Communications 
and  PuUic  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Insitutes  of  Health,  Bethesda,  Maryland 
20692,  (301)  496-4236.  will  furnish 
substantive  program  information. 

Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building.  Room 


212.  Bethesda.  Maryland  20892.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  Septeml)er  12, 199a 
Bfltty  J.  Bflvnidgs. 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-22022  Filed  9-17-00: 8:45  am] 
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National  Heart,  Lung,  and  Blood 
Inatltute;  National  Ctwteatarol 
Education  Program  Coordinating 
Committee;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cholesterol  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  on  Tuesday,  October 
2, 1990.  from  9  a.m.  to  3  p.m.  at  the 
QuaUty  Hotel,  8727  Colesville  Road, 
Silver  Spring,  Maryland,  20910  (301)  589- 
5200. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Cholesterol 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  detailed  program  iniformation, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Dr.  James  I.  Cleeman, 
Coordinator,  National  Cholesterol 
Education  Program,  Office  of 
Prevention.  Education  and  Control 
National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Building  31,  room  4A-05,  Bethesda, 
Maryland  20892,  (301)  496-0554. 

Dated:  September  11,  lOOa 
William  F.  Raub, 
Acting  Director.  NIH. 
[FR  Doc  gO-22018  Filed  9-17-W;  8:45  am] 
■HJJNQ  COOC  4140-01-« 


National  Heart  Lung,  and  Blood 
Inalituta;  MaaUng  of  Pulmonary 
Diaaaaaa  Adviaory  Cominlllee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart  Lung,  and 
Blood  Institiite.  October  30-31.  lOga  at 
the  National  Institutes  of  Health. 
Building  31.  C  wing,  conference  room  8, 
9000  Rockville  Pike.  Bethesda.  Maryland 
20692. 

The  entire  meeting,  from  1  p.m.  on 
Tuesday,  October  30  to  adjournment  on 
October  31  will  be  open  to  the  public. 
The  Committee  will  discuss  the  current 


status  of  the  Division  of  Lung  Diseases' 
programs  and  Committee  plans  for  fiscal 
year  1991.  Attendance  by  the  pubUc  will 
be  limited  to  space  available. 

Ms.  Terry  Bellicha.  Chief. 
Commimications  and  Public  Information 
Branch.  National  Heart  Lung,  and  Blood 
Institute.  Building  31,  Room  4A-21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  490-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  Suzaime  S.  Hurd,  Executive 
Secretary  of  the  Committee,  Westwood 
Building.  Room  6A16,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
(301)  496-7208,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research. 
National  Institutes  of  Health.) 
Dated:  September  12, 1990. 

Betty  J.  Bevaridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  90-22021  Filed  9-17-flO;  8:45  am] 
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National  Heart.  Lung,  and  Blood 
Inatitutr,  Meeting  of  ttta  Sldda  CaN 
Diaaaaa  Adviaory  Commlttaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee,  National  Heart  Lung,  and 
Blood  Institiite,  October  5, 1990.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  7,  C-Wing.  Bethesda. 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
pubUc  from  9  a.m.  to  adjuomment  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

Ms.  Terry  BeUicha.  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Building  31.  Room  4A21,  Bethesda, 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request 

Dr.  Clarice  D.  Reid,  Chief.  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBL  Federal 
Building.  Room  508,  Bethesda.  Maryland 
20892.  (301)  496-6931.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.830,  Blood  Diseases  and 


Resources  Resowoh.  National  fawtitBtaa  of 
Health) 

Dated:  September  12, 109a 
Batty  |.  Bavaridfe, 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-22023  Filed  9-17-00;  MB  am] 
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National  Canoar  inatitutr.  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Etiology  on  October  25-26. 
198a  The  meeting  will  be  held  in 
Building  31,  C  Wing.  Conference  room 
10,  National  Institutes  of  Health,  9000 
RockvilTe  Pike,  Bethesda,  Maryland 
20692. 

This  meeting  will  be  open  to  the 
public  from  1  p.nw  to  recess  on  October 
25  and  from  9  a.m.  to  adjournment  on 
October  26  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grains  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  tiUe  5,  U.S.C  and 
sec.  10(d)  of  PuUic  Law  92-463,  the 
meeting  will  be  closed  to  the  public  from 
9  a  jn.  to  approximately  12  noon  on 
October  25  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosiire  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Committee  Management  Office, 
National  Cancer  Institute.  Building  31, 
room  10A06,  Natkmal  Institutes  of 
Health.  Bethesda.  Maryland  20682  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology. 
National  Cancer  Institute.  BuUding  31. 
room  11A06.  National  Institutes  of 
Health,  Betiiesda.  Maryland  20802  (301/ 
496-8027)  will  famish  substantive 
program  information. 

Dated:  September  7. 109a 
Batty  ).  BavaiMffB. 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-21042  Filed  0-17-00;  8:45  am] 
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National  Canear  Inatftuta;  NoUeaor 

Counaatora,  MvWon  of  Canoar 
Bloloov.  UaonoalL  andOHilata 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  Division 
of  Cancer  Biology,  Diagnosis,  and 
Centers.  National  Cancer  Institute, 
October  22. 199a  The  meeting  will  be 
held  in  Building  31C,  Conference  room 
10,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892. 

This  meeting  %vill  be  open  to  the 
public  on  October  22  from  8:30  ajn.  to 
4:30  p  jn.  for  concept  review  of  proposed 
research  projects  and  review  of  ongoing 
programs.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  5S2b(c)(e),  titie  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
on  October  22,  from  4:30  p.m.  to  6  p.m. 
for  the  review  and  discussion  of 
previous  site  visit  reports  and  responses, 
including  consideration,  of  p««onnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20802  (301/ 
496-5708)  will  provide  summary  minutes 
of  the  meeting  and  rosters  of  committee 
members. 

Dr.  Dior  J.  Masnyk,  Deputy  Director, 
Division  of  Cancer  Biology.  Diagnosis, 
and  Centers,  National  Cancer  Ii^titate, 
Building  31,  room  3A03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20882  (301/496-3251)  will  provide 
substantive  program  information. 

Dated:  September  7, 199a 
Batty  |.  Bavaridga, 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-2104S  FUad  0-17-00;  8:45  an) 
Btuma  coot  4i4fr«i-ii 


National  Canear  Inatltuta;  Maatlnga 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  faistitnte.  October  1-2. 
1990.  Building  3lC  Conference  room  0, 
6th  floor.  National  Institutes  of  Health. 
9000  Rockville  Pike,  Bethes^  Maryland 
20892.  Meetings  of  the  Subcommittees  of 
the  Board  will  be  held  at  the  times  and 
places  listed  below.  Except  as  noted 
below,  ttie  meetii^  of  die  Board  and  its 


Subcommittees  wiU  be  open  to  die 
pubHc  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  titie  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
>such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applicaticms,  die  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Committee  Management  Office. 
National  Cancer  Institute,  9000  Rockville 
Pike,  Building  31,  room  10A06,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-5708)  will  provide  a 
summary  of  the  meeting  and  roster  of 
the  Board  members,  upon  request 

Name  of  Committee:  National  Cancer 

Advisory  Board. 
Executive  Secretary.  Mrs.  Barbara  Byntun, 

Building  31.  room  10A03  Bethesda,  MD 

20892  (301)  496-^147. 
Date  of  Meeting:  October  1-2,  loga 
Place  of  Meeting:  Building  3lC  Conference 

room  0. 
Open:  October  1-approximately  1  pjn.  to 

recess.  Octolier  2-8  ajn.  to  adjoommeot 
Agenda:  Reports  on  activities  of  the 

President's  Cancer  Panel:  the  Director's 

Report  on  the  National  Cancer  Institute; 

Remains  l>]r  the  Acting  Director,  National 

Institutes  of  Health:  ScientiRc 

Presentations;  Sulicoininittee  Reports:  and 

New  Business. 
Name  of  Committee:  Subcommittee  on 

Special  Actions  for  Grants. 
Executive  Secretary:  Mr.  Bartiara  Byiram, 

Building  31,  room  1QA03,  Bethesda,  MD 

20002  (301)  480-6147. 
Date  of  Meeting:  October  1. 
Place  of  Meeting:  Building  31C  Conference 

rooms. 
Cloted:  8  aju.  to  approximately  1  p^m. 
Agenda:  Review  and  discussion  of  individual 

grant  applications. 
Name  of  Committee:  AIDS  Subcomnittee. 
Executive  Secretary:  Dr.  fudith  Kaip,  ftiilding 

31,  room  11A2S,  Bethesda.  MD  20802  (3m) 

496-3505. 
Date  of  Meeting:  October  1. 
Place  of  Meeting:  Building  3lC  Conferenca 

room  0. 
C^)en:  Immediately  following  the  recess  of  tha 

NCAB  meeting  until  adjoummenL 
Agenda:  Update  on  Clinical  Trials  with  DDL 
Name  of  Committee:  Subcommittee  oo 

Informatioa  and  Caacar  Cbntrol  for  Year 

200a 
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Executive  Secntary.  Mr.  Paul  Van  Nevel. 

BuUdiBg  31.  room  10A31.  Bethetda.  MD 

20602  (301)  490-6631. 
Date  of  meeting:  October  1. 
Place  of  meeting:  Building  3lC  Conferenoe 

room& 
Opew.  Immediately  following  the  receaa  of  the 

NCAB  meeting  until  adjournment. 
Agenda:  Contract  concept  review  for  the 

office  of  the  Director. 
Name  of  Committee:  Subcommittee  on 

Planning  and  Budget. 
Executive  Secretary.  Ms.  Judith  Whalen, 

Building  31,  room  11A23,  Bethesda,  MD 

20eB2  (301)  486-^15. 
Date  of  meeting.  October  1. 
PJace  of  Meeting.  Building  31C.  Conference 

room?. 
Open:  6  pan.  to  adjournment 
Agenda:  To  discuss  1991  budget 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (13.392,  Project  grants  in 
cancer  construction:  13.393,  Project  grants  in 
cancer  cause  and  prevention;  13.394,  Project 
grants  in  cancer  detection  and  diagnosis; 

13.395,  Project  grants  in  cancer  treatment; 

13.396,  Project  grants  in  cancer  biology: 

13.397,  Project  grants  in  cancer  centers 
support  13.396,  Project  grants  in  cancer 
research  manpower  and  13.399,  Project 
grants  and  contracts  in  cancer  control.) 

Dated:  September  7, 1990. 
Betty  J.  Bevofkige. 

Committee  Management  Officer,  NIH. 
[FR  Doa  90-21944  Filed  9-17-90;  8:45  am] 

HLLMQ  COK  4Me-01-ll 


NaticfMl  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Meeting  of  ttie  Communication 
Disorders  Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Communication  Disorders  Review 
Committee  of  the  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders,  October  18  and  19, 1990  at  the 
Holiday  Inn,  5520  Wisconsin  Avenue, 
Chevy  Chase,  Maryland  20615. 

The  meeting  will  be  open  to  the  public 
on  October  18  from  8:30  a.m.  to  9  a.m.  to 
discuss  program  planning,  program 
accomplishments,  and  special  reports  or 
other  issues  relating  to  committee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available.  Notice  of 
the  meeting  room  will  be  posted  in  die 
hotel  lobby. 

The  meeting  will  be  closed  to  the 
public  on  October  18  from  9  a.m.  to 
adjournment  on  October  19  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  tide 
5,  U.S.C  and  section  10(d)  of  Public  Law 
92-463,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications,  lliese  applications  and  the 
-  diacussions  could  reveal  confidential 
trade  se-jets  or  commercial  property 


such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  deariy  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting,  roster  of 
committee  members,  and  other 
information  concerning  this  meeting 
may  be  obtained  from  Dr.  Marilyn 
Semmes,  Executive  Secretary  of  the 
Communication  Disorders  Review 
Committee,  National  Institute  on 
Dea&iess  and  Other  Communication 
Disorders,  Federal  Building,  room  9C14, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  301-496-9223,  upon 
request 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.173  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders] 

Dated:  September  7, 199a 
Betty  |.  Beveridga, 

Committee  Management  Officer,  NIH. 
[PR  Doc.  90-21945  Filed  ^17-90;  8:45  am] 
MLUNQ  CODE  414e-01-«i 


Social  Security  Administration 

Social  Security  Acquiescence  Ruling 
90-6(1)— Cassas  v.  Secretary  of  Healtti 
and  Human  Services,  893  F.2d  454  (1st 
Or.  1990).  reh'g  denied  April  9, 1990- 
Assessment  of  Residual  Functional 
Capacity  m  Diaabled  Widows'  Caaea 

AQCNCV:  Social  Security  Administration, 

HHS. 

action:  Notice  of  Social  Security 

Acquiescence  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  11, 1990 
(55  FR  1012),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Sectirity 
Acquiescence  Ruling  90-6(1). 
EFFECTIVE  DATE:  September  18, 1990. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Bob  Young,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235.  (301)  965- 
1634. 

•UFFLEMENTARV  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Govenunent  has 
decided  not  to  seek  further  review  of 


that  decision  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  this 
Social  Security  Acquiescence  Ruling  to 
claims  at  all  levels  of  administrative 
adjudication  within  the  First  Circuit 
This  Social  Security  Acquiescence 
Ruling  will  apply  to  all  determinations 
and  decisions  made  on  or  after 
September  18, 1990.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  tietween  January 
11, 1990,  die  date  of  die  Court  of 
Appeals'  decision  and  September  18, 
1990,  the  effective  date  of  this  Social 
Security  Acquiescence  Ruling,  you  may 
request  application  of  the  Social 
Security  Acquiescence  Ruling  to  your 
claim  if  you  first  demonstrate,  pursuant 
to  20  CFR  404.985(b),  diat  application  of 
the  Ruling  could  diange  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is.  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.g85(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.965(c),  we 
will  publish  a  notice  in  the  Feflaral 
Registw  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
Involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802  Social  Security — 
Disability  Insurance:  13.803  Social  Security — 
Retirement  Insurance;  13.805  Social 
Security — Survivor's  Insurance;  13.80&— 
Special  Benefits  for  Disabled  Coal  Miners: 
13.807— Supplemental  Security  Income.) 

Dated:  August  3a  1990. 
Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Acqiuasoenca  Ruling  90-6(1) 

Cassas  v.  Secretary  of  Health  and 
Human  Services.  893  F.2d  454  (1st  Cir. 
1990),  reh'g  denied  April  9, 1990— 
Assessment  of  Residual  Functional 
Capacity  in  Disabled  Widows'  * 
Cases— Tide  II  of  the  Social  Security 
Act 

Issue 

Whedier  in  determining  if  a  widow  is 
capable  of  performing  any  gainful 
activity  for  purposes  of  entidement  to 
widows'  insurance  benefits  based  on 
disabUity,  die  Secretary  must  consider  a 
widow's  residual  functional  capacity. 


>  This  ruling  also  appUes  to  widower*  and 
turviving  divaroMl  spouses  who  apply  for  benefits 
baswl  OB  disabUity. 


Statute/Ragidatioo/Ruliiig  Qtattoo 

Section  223(d)(2)(B)  of  die  Social 
Security  Act  (42  U.S.C.  423(d)(2)(B);  20 
CFR  404.1511(b),  404.1525, 404.1526. 
404.1545. 404.1146. 404.1572(b),  404.1577, 
404.157& 

Circuit 

First  (Maine.  New  Hampshire. 
Massachusetta,  Rhode  Island.  Puerto 
Rico)  Cassas  v.  Secretary  of  Health  and 
Human  Services,  803  F.2d  454  (1st  Cir. 
1990),  reh'g  denied  April  9,  lOOa 

AppUcaUUty  of  Ruling 

This  Rtding  applies  to  determinations 
or  decisions  at  aU  administrative  levels 
(i.e.,  initial,  reGonsideration, 
Administrative  Law  Judge  hearing  and 
Appeals  Coimcil). 

Dascripdon  of  Case 

The  plaintiff,  Mrs.  Cassas,  filed  an 
application  for  widow's  benefits  based 
on  disability,  daiming  that  she  had  been 
totally  disabled  since  1981.  An 
Administrative  Law  Judge  (ALJ) 
concluded  that  the  plaintiff's  impairment 
met  the  criteria  of  Listing  9.08A  as  of 
August  4, 1987,  but  not  before.  The  ALJ's 
decision  became  the  final  decision  of  die 
Secretary.  The  plaintiff  dien  filed  a  dvil 
action.  In  her  appeal  of  the  district 
court's  dedsion,  which  affirmed  the 
final  decision  of  the  Secretary,  the 
plaintiff  argued  that  the  Secretary  may 
not  deny  widow's  benefits  based  on 
disability  without  first  determining  that 
the  daimant's  residual  functional 
capadty  enables  her  to  perform  any 
gainful  activity. 

Holding  I 

The  First  Circuit  adopted  die 
approach  taken  by  the  Second  Circuit  in 
Kier  v.  Sullivan.  888  F.2d  244  (1989).  In 
so  doing  the  First  Circuit  stated  that: 
"The  informing  prindple  imderlying  the 
listings  would  seem  to  t>e  that,  in  die 
generality  of  cases,  persons  with  a  listed 
impairment  lack  the  ability  to  woi^.  In 
other  words,  their  RFC  for  gainful 
activity  is  relatively  ml.  But  as  the 
Second  Circuit  pointed  out  in  Kj'er,  the 
listings  do  not  exhaust  the  entire 
universe  of  incapacities.  Consequendy, 
in  determining  medical  equivalence,  it 
seems  sensible  to  keep  in  mind  basic 
prindples,  focusing  the  inquiry  on 
whether  the  inipaired  individual  has  the 
capadty  to  perform  gainful  activity."  In 
describing  die  nature  of  the  plaintiff's 
challenge  to  the  Secretary's  policy,  the 
court  stated:  "It  does  not  necessarily 
attack  die  fadal  validity  of  die 
regulatory  requirement  that  a  daimant 
must  have  a  listed  impairment  or  one 
medically  equivalent  thereto,  but  radier, 
implicates  the  manner  in  whidi  medical 


equivalence  it  to  be  detenninad."  In 
adopting  the  Seomd  Circuit  approach 
established  in  Kier,  the  court  held  that 
"residual  functiraial  capadty  cannot  be 
ignored  in  considering  medical 
equivalence  and.  ultimately,  disability." 
In  denying  the  Secretary's  petition  for 
rehearing,  the  First  Circuit  rejected  the 
Secretary's  approach  embodied  in 
Social  Security  Ruling  83-19  '  and  stated 
that  it  followed  the  Second  Circuit's 
opinion  in  KJer  that  Sodal  Security 
Ruling  83-19,  which  provided  that 
residual  functional  capadty  should  not 
be  considered  in  assessing  medical 
equivalency,  conflicts  wi£  the  language 
of  42  U.S.C.  423(d)(1)(A)  and  (d)(2)(B). 
The  court  fiirther  stated  diat  "in 
determining  medical  equivalence,  the 
Secretary  may  not  ignore  whether  die 
daimant  has  the  physical  and  mental 
capacity  to  do  any  gainful  activity." 

Statement  as  to  How  Cassas  Differs 
from  SSA  Policy 

In  determining  disability  for  widows, 
SSA  does  not  use  the  sequential 
evaluation  process  set  forth  in  20  CFR 
404.1520  to  determine  whether  the 
daimant  retains  the  residual  functional 
capacity  to  engage  in  gainful  activity. 
Rather,  under  SSA  poUcy  and 
regulations,  neither  the  sequential 
evaluation  process  nor  consideration  of 
residual  functional  capacity  forms  a  part 
of  the  evaluation  of  a  daim  for  widow's 
benefits  based  on  disability. 

The  procedure  used  for  determining 
disability  for  widows  is  contained  in  20 
CFR  404.1577  and  404.1578.  These 
regulatory  sections  indicate  that  only 
the  daimant's  physical  and  mental 
impairment(s)  are  considered.  Section 
404.1578  states: 

(a)  We  will  find  that  you  are  disabled 
and  pay  you  widow's  or  widower's 
benefits  as  a  widow,  widower,  or 
surviving  divorced  spouse  if— 

(1)  Your  impairment(s)  has  specific 
dinical  findings  that  are  the  same  as 
those  for  any  impairment  in  the  Listing 
of  Impairments  in  Appendix  1  or  are 
medically  equivalent  to  those  for  any 
impairment  shown  there; 

(2)  Your  impairment(s)  meets  die 
duration  requirement 

(b)  However,  even  if  you  meet  the 
requirements  in  paragraphs  (a)  (1)  and 
(2)  of  this  section,  we  wUl  not  find  you 
disabled  if  you  are  doing  substantial 
gainful  activity. 

As  noted  above,  the  Cotirt  of  Appeals 
for  the  First  Circuit  held  in  Cassas  diat 
in  adjudicating  a  daim  for  widow's 
benefits  based  on  disability,  the 
Secretary  must  consider  the  daimant's 


*  SSR  83-M  was  reK:faided  effsctive  April  2S, 
1900. 


residual  functional  capadty  in 
detennining  whether  she  is  capable  of 
performing  any  gainful  activity. 

Expianattoo  of  How  SSA  Will  Apply 
lUs  DedrioD  WItfdn  die  Otcult 

This  Ruling  applies  only  to  cases 
involving  daimants  seeking  widows'  or 
widowers'  benefits  based  on  d^biUty 
who  reside  in  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island,  or  Puerto 
Rico  at  the  time  of  the  determination  or 
decision  at  any  administrative  level  1.6.. 
initial,  reconsideration,  Administrative 
Law  Judge  hearing  or  Appeals  Coundl. 

As  required  by  the  court  in  Cassas,  in 
cases  where  an  adjudicator  determines 
that  a  widow's  impairment(8)  does  not 
meet  the  requirements  of,  or  is  not  equal 
in  medical  severity  to,  an  impairment 
found  in  the  Listing  of  Impairments, 
appendix  1,  subpart  P,  Sodal  Security 
Administration  Regulations  part  404,  the 
adjudicator  will  determine  whether  the 
daimant's  residual  functional  capadty 
prevents  her  from  engaging  in  any 
gainful  activity. 

Although  the  court  required  the 
Secretary  to  assess  a  widow's  residual 
functional  capadty,  it  did  not  specify 
the  procedure  by  which  a  benefit 
entidement  determination  could  be 
made.  The  court  found  objectionable 
SSA's  sole  reliance  on  the  medical 
aspects  of  the  listings,  without  regard  to 
resulting  functional  limitations,  as  the 
comparison  point  for  determining 
equivalency,  because  the  listings  do  not 
comprise  the  entire  universe  of  medical 
conditions  but  only  establish  the  level  of 
severity  deemed  suffident  to  predude  a 
daimant  from  engaging  in  any  gainful 
activity. 

The  cotirt  of  appeals  in  Cassas 
recognized  that  the  Secretary  is 
authorized  under  the  Sodal  Security  Act 
to  promulgate  listings  which  establish 
the  level  of  severity  deemed  suffident  to 
predude  any  gainhd  activity.  Thus,  the 
listings  are  die  standard  against  which 
determinations  of  inability  to  perform 
gainful  wori(  are  made.  For  purposes  of 
following  the  Cassas  dedsion,  any 
widow  with  an  impairment(s)  that 
causes  disabling  functional 
consequences  comparable  to  those 
caused  by  a  listed  impairment  will  be 
found  disabled. 

The  widow's  impairment(s)  first  is  to 
be  compared  to  the  regulatory  standard. 
In  contrast  to  the  procedures  that  were 
at  issue  in  Cassas,  if  the  widow's 
inq>airment(8)  is  not  of  comparable 
medical  severity  to  a  listed  impairment 
die  adjudicator  must  go  beyond  the 
medical  evaluation  and  must  compare 
the  fimctional  consequences  of  the 
widow's  impairment(s)— not  the  mdical 
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findingi  usodated  wHh  the 
iiiipaianBt(s)-with  the  disabling 
functional  ooniaqaaaffes  olthe 
impairments  in  tbe  listings.  The 
adjniBeator  dmH  consider  tSl  telerant 
evidence,  jwcluding  menmctional 
effects  of  the  widow's  physical  and 
mantal  ajmptoms  and  any  side  affects 
of  ■edicBtion  on  bar  ftactioninfr  If 
functton  is  afiisctBd  in  a  mannar  set  forth 
fai.  or  comparabla  to.  any  listed 
liqtaiaMnt,  even  if  die  listed 
inyaiimant  is  not  medically  related  to 
any  of  the  impeirment(s)  tbs  widow  has. 
she  shaD  be  deemed  unable  to  do  any 
gahiinl  activity.  For  example,  if  a  widow 
has  a  combination  of  physical 
impairments  which  would  result  in  the 
faiHA  itiiihHi^  fonctional  limitations  as 
are  specified  in  the  mental  listing  as 
being  sufficient  to  preclude  any  gainful 
activity,  such  phyrical  impairments  will 
be  considered  disabling  even  if  no 
mental  in^Miiment  is  present 

Finally,  although  we  believe  that  the 
approadi  outlined  above  is  sufficient  to  ^ 
encompass  all  functional  limitations  that 
preclude  any  gainful  activity,  in  order  to 
fully  c(Mnply  widi  Cassaa,  under  this 
ruling,  any  widow  who  can  demonstrate 
that  she  has  a  disabling  fonctional 
limitatian  not  covered  by  die  listings 
may  still  show  diat  her  residual 
functional  capacity  precludes  any 
gainful  activity  without  use  of  die 
listings.  A  widow  making  such  a 
showing  shall  be  deemed  to  have  an 
impainnent(8]  of  disabling  severity. 

SSA  intends  to  darify  the  regulations 
at  issue  in  diis  case  throng  the 
rulemaking  process.  SSA  will  continue 
to  apply  ^s  Ruling  until  such 
clarification  is  made.  At  that  time, 
pursuant  to  20  CFR  404.985(e)(4),  SSA 
may  resdnd  this  Ruling. 
[FR  Do&  90-22061  FQed  9-17-80;  8:45  un] 
ooei  4iw-it-n 


Security  Adssinistration.  6401  Secnrity 
Bhrd..  BaMBOte.  MD  2123S.  (301)  I 
1694. 


90-5(2)-ia«r  V.  SuMv  888  F.2d  244 
(2d  CIr.  1889))  rail's  denied,  Januify  22, 
1998    Aeeeeeiwent  Of  neeldual 
FuneUofiri  CmmcKv  In  DIaibtod 

■  ^—  ■  -         -  . 

VflOOWv 


AQDICV:  Social  Security  Administration. 

HH& 

action:  Notice  of  Social  Secnrity 

Acquiescence  Ruling. 


R  In  accordance  with  20  CFR 
422.406(bK2)  published  January  11, 1990 
(55  FR  1012).  the  Commissioner  of  Social 
Security  gives  notioe  of  Sodal  Security 
AcquiMcence  Ruling  90-5(2). 

!  DATE  September  18, 199a 
^TKM  contact: 
Bob  Young.  Litigation  Staff;  Social 


rARV  BPOnilATION.  Aldiough 
not  required  to  do  so  pursuent  to  5 
U.&C  5S2  (aHl)  and  (aH2).  we  are 
pnbliridng  dds  Sodal  Seairity 
Acquiescence  Riding  in  accordance  widi 
20CFR422.400(bH2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holdi^  in  a  decision  of  a  United  States 
Court  oi  Appeals  that  we  determine 
conflicts  widi  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
dedded  not  to  seek  fiuiher  review  of 
that  decision  or  is  unsuccessful  on 
furtho' review. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  this 
Social  Security  Acquiescence  Ruling  to 
daims  at  all  levels  of  administrative 
adjudication  within  the  Second  Circuit. 
This  Social  Security  Acquiescence 
Ruling  will  apply  to  afl  determinations 
and  decisions  made  on  at  after 
September  18, 1990.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
October  23. 1989.  the  date  of  the  Court  of 
Appeals'  dedsion  and  September  18, 
1990.  the  effective  date  of  this  Sodal 
Security  Acquiescmce  Ruling,  you  may 
request  application  of  the  Sodal 
Security  Acquiescence  Ruling  to  your 
claim  if  yon  first  demonstrate,  pursuant 
to  20  CFR  404.ge5(b).  diat  application  of 
the  Rulii!^  could  diange  our  prior 
determination  or  dedsion. 

If  this  Sodal  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.g85(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Sodal  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.985(c),  we 
will  publish  a  notice  in  the  Federal 
RegMer  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
dedded  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Aaaiatance 
Programs  No*.  13.802  Sodal  Security— 
Disal>ility  faMwance:  13.803  Sodal  Security- 
Retirement  buuranca;  13.805  Sodal 
Security — Survivor'a  Insurance;  13.801^-' 
Special  BenefiU  for  Disabled  Coal  Miners; 
13Ji07— Supplemental  Security  Income) 
Cwsaisiyii  S.  JQag. 
Commtaioner  of  Social  Security. 

Aoqidesoence  Riifing  96-5(2) 

AJ'erv.Suy//va/i,888F.2d244(2dCir.  ' 
1989).  reh'g  denied.  January  23. 1990— 
Assessment  of  Residual  Fimctional 


Capacity  in  DisaUed  Widows'*  Case*- 
title  n  of  the  Sodal  Secnrity  Act 

Wbedier  in  detenniniog  if  e  widow  is 
capable  of  performing  any  gainfid 
activity  for  purposes  of  entidement  to 
widow's  insurance  benefits  based  on 
disability,  the  Secretary  must  consider  a 
widow's  residual  functional  capadty. 

Statute/Regulatfoa/RuUng  QtaUon 

Section  223(dH2)(B)  of  die  Social 
Security  Ad  (42  U.S.C.  423(d)(2)(B)).  20 
CFR  404.1511(b).  404.1S2a  404.1525, 
404.1528. 404.1545. 404.1546. 404.1572(b), 
404.1577. 404.1578. 

Circuit 

Second  (Connecticut.  New  York, 
Vermont) 

Kier  v.  Sullivan,  888  F.2d  244  (2d  Cir. 
1980).  reh'g  denied  January  22, 199a 

AppUcabiUty  of  Ruling 

This  Ruling  applies  to  determinations 
or  dedsitms  at  aU  administrative  levels 
(i.e.,  initial  reconsideratioa 
Administrative  Law  Judge  hearing  and 
Appeals  Council). 

Descriplioa  of  Case 

On  May  11 1984.  die  plaintiff  filed  an 
application  for  widow's  benefits  based 
on  disability.  Following  denials  of  her 
application  initially  and  on 
reconsideration,  an  Administrative  Law 
Judge  (ALJ)  also  denied  her  application. 
The  Appends  Coundl  (AC)  declined 
review  and  the  ALJ's  dedsion  became 
the  final  dedsion  of  the  Secretary. 

The  plaintiff  sought  judicial  review  of 
the  Secretary's  final  decision.  In   ' 
October  1986.  the  distrid  court 
remanded  the  case  to  the  Secretary  for  a 
determination  of  the  plaintifTs  residual 
functional  capadty. 

On  remand,  a  different  ALJ  issued  a 
recommended  dedsion  finding  die 
plaintiff  not  entided  to  benefits  because 
of  her  fadure  to  appear  for  scheduled 
consultative  examinations.  In  April  1968, 
the  AC  issued  a  dedsion  finding  that  the 
plaintiff  did  not  have  an  impairment  of 
the  levd  of  severity  to  merit  widow's 
benefits  based  on  disability.  In 
compliance  with  the  court  order  to 
consider  the  plaintiffs  residual 
functimial  capadty,  the  AC  also  found 
that  the  plaintiff  retained  the  residual 
functional  capadty  to  engage  in  gainful 
activity. 

Reviewing  die  case  for  a  second  time, 
the  distrid  court  held  that  the  plaintiff 


did  not  have  the  capadty  to  engage  in 
any  gainful  aotivity  and  that  she  was 
entitled  to  benefits.  Ibe  Secretary 
appealed  the  dedsion  to  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit 

Holding 

The  Second  Circuit  held  that  in 
adjudicating  a  daim  for  widow's 
insurance  benefits  based  on  disability 
the  Secretary  must  consider  a  claimant's 
residual  functfonal  capadty  in 
determining  whether  she  is  capable  of 
performing  any  gainful  activity. 
Reaching  tliis  conclusion,  the  court 
stated  that  there  are  important 
intersections  between  the  Secretary's 
five-step  sequential  evaluation  set  forth 
in  20  CFR  404.1520  and  die  procedures 
for  determining  entitiement  to  widow's 
benefits  based  on  disability  outlined  in 
20  CFR  404.1)577  and  404.1578.  The  court 
noted  that: 


I  This  rsUiv  alsa  appBss  to  widowers  and 
surrivi^  dhranod  spoasss  who  apply  for  bsnsfiU 
IwswlandiMbfllty. 


[Tjhe  two  procedures  adopt  most  of  the 
same  provisions  with  the  exception  of  section 
404.1577*s  exclusion  of  age,  education,  and 
ytotk  experience  in  tlie  consideration  of 
widow  benefits  claims.  The  very  excliuion  of 
these  factors  mentioned  in  step  five  of  the 
sequential  evaluation  process  strongly 
suggests  that  the  other  factor  listed  in  step 
five — residual  functional  capacity — is  to  be 
considered.  Indeed,  under  the  regulations 
there  is  no  way  to  decide  whether  a  widow's 
impairment  is  medically  equivalent  to  a  listed 
impairment  wittout  assessing  her  residual 
functional  capacity. 

The  court  observed  that,  under  the 
Sodal  Security  Act,  the  Secretary  is 
authorized  to  promulgate  a  Listing  of 
Impairments  to  establish  the  level  of 
severity  deemed  suffident  to  preclude 
an  individual  from  engaging  in  gainful 
activity  (hereafter  referred  to  as 
"listings").  However,  the  court 
characterized  the  listings  as  an 
underinclusive  catalog  of  impairments 
that  only  establishes  the  level  of 
severity  necessary  to  demonstrate 
disability,  radier  than  comprising  the 
entire  universe  of  available  daims.  The 
court  concluded  that  if  a  widow's 
residual  functional  capacity  leaves  her 
unable  to  porform  any  gainful  activity, 
her  impairments,  even  if  unlisted,  must 
be  at  the  level  of  severity  of  an 
impairment  included  in  the  Secretary's 
listings. 

Statement  as  to  How  KIER  INffms  Fhim 
SSA  Policy 

In  determining  disability  for  widows, 

SSA  does  not  use  the  sequential  

evaluation  process  set  forth  in  20  CFR 
404.1520  to  determine  whether  the 
daimant  retains  the  residual  functional 
capadty  to  engage  in  gainful  activity. 
Rather,  under  SSA  policy  and 


regulations,  neither  the  sequential 
evaluation  process  not  consideration  of 
residual  functional  capadty  forms  a  part 
of  the  evaluation  of  a  claim  for  widow's 
benefits  based  on  disability. 

The  procedure  used  for  determining 
disability  for  widows  is  contained  in  20 
CFR  404.1577  and  404.1578.  These 
regulatory  sections  indicate  that  only 
the  claimant's  physical  and  mental 
impainnent(s)  are  considered.  Section 
404.1578  states: 

(a)  We  will  find  tliat  you  are.  disabled  and 
pay  you  widow's  or  widower's  benefits  as  a 
widow,  wddower,  or  survivinv^vorced 
spouse  if— 

(1)  Your  impairment(s)  has  specific  clinical 
findings  that  are  the  same  as  those  for  any 
impairment  in  the  Listing  of  Impairments  in 
Appendix  1  or  are  medically  eqmvalent  to 
those  for  any  impairment  shown  there; 

(2)  Your  impairment(s)  meets  the  duration 
requirement. 

(b)  However,  even  if  you  meet  the 
requirements  in  paragraphs  (a)(l]  and  (2)  of 
this  section,  we  will  not  find  you  disabled  if 
you  are  doing  substantial  gainful  activity. 

As  noted  above,  the  Court  of  Appeals 
for  the  Second  Circuit  held  in  Kier  that, 
in  adjudicating  a  claim  for  widow's 
benefits  based  on  disability,  the 
Secretary  must  consider  the  daimant's 
residual  functional  capacity  in 
determining  whether  she  is  capable  of 
performing  any  gainful  activity. 

Explanation  of  How  SSA  Will  Anily 
This  Decision  Widdn  die  Orcuh 

This  Ruling  applies  only  to  cases 
involving  claimants  seeking  widow's  or 
widower's  benefits  based  on  disability 
who  reside  in  Connecticut,  New  Yoik  or 
Vermont  at  the  time  of  the 
determination  or  dedsion  at  any 
administrative  level,  i.e.,  initial, 
reconsideration.  Administrative  Law 
Judge  hearing  or  Appeals  Coimcil. 

As  required  by  the  court  in  Kier,  in 
cases  where  an  adjudicator  determines 
that  a  widow's  impairment(s)  does  not 
meet  the  requirements  of,  or  is  not  equal 
in  medical  severity  to,  an  impairment 
fotmd  in  the  Listing  of  Impairments, 
appendix  1,  subpart  P,  Soidal  Security 
Administration  Regulations  part  404,  the 
adjudicator  will  determine  whether  the 
claimant's  residual  functional  capacity 
prevents  her  from  engaging  in  any 
gainful  activity. 

Althoiigh  the  court  required  the 
Secretary  to  assess  a  widow's  residual 
functional  capacity,  it  did  not  specify 
the  procedure  by  which  a  benefit 
entitiement  determination  could  be 
made.  The  court  found  objectionable 
SSA's  sole  reliance  on  the  medical 
aspects  of  the  listings,  without  regard  to 
residting  functional  limitations,  as  the 
comparison  point  for  determining 


equivalency,  because  the  listings  do  not 
comprise  the  entire  universe  of  medical 
conditions  but  only  establish  the  level  of 
severity  deemed  suffident  to  predude  a 
claimant  bom  engaging  in  any  gainful 
activity. 

The  court  of  appeals  in  Kier  expliddy 
recognized  thet  the  Secretary  is 
authorized  under  the  Social  Security  Ad 
to  promulgate  listings  which  establish 
the  level  of  severity  deemed  suffident  to 
preclude  any  gainful  activity.  Thus,  the 
listings  are  the  standard  against  which 
determinations  of  inability  to  perform 
gainful  woik  are  made.  For  purposes  of 
following  the  Kier  decision,  any  widow 
with  an  impairment(s)  that  causes 
disabling  functional  consequences 
comparable  to  those  caused  by  a  listed 
impairment  will  be  found  disabled. 

The  widow's  impairment(8)  first  is  to 
be  compared  to  the  regulatory  standard. 
In  contrast  to  the  procedures  that  were 
at  issue  in  Kier,  if  the  widow's 
impairment(s)  is  not  of  comparable 
medical  severity  to  a  Usted  impairment, 
the  adjudicator  must  go  beyond  the 
medical  evaluation  and  must  compare 
the  functional  consequences  of  the 
widow's  impairment(s) — ^not  the  medical 
findings  associated  with  the 
impairment(8) — with  the  disabling 
functional  consequences  of  the 
impairments  in  the  listings.  The 
adjudicator  shall  consider  all  relevant 
evidence,  including  the  functional 
effects  of  the  widow's  physical  and 
mental  symptoms  and  any  side  effects 
of  medication  on  her  functioning.  If 
function  is  affected  in  a  manner  set  forth 
in,  or  comparable  to,  any  listed 
impairment,  even  if  the  listed 
impairment  is  not  medically  related  to 
any  of  the  impainnent(s}  the  widow  has, 
she  shall  be  deemed  unable  to  do  any 
gainful  activity.  For  example,  if  a  widow 
has  a  combination  of  physical 
impairments  which  would  result  in  the 
same  disabling  functional  limitations  as 
are  specified  in  the  mental  listing  as 
being  suffident  to  predude  any  gainful 
activity,  such  physical  impairments  will 
be  considered  disabUng  even  if  no 
mental  impairment  is  present. 

Finally,  although  we  believe  that  the 
approach  outiined  above  is  sufficient  to 
encompass  all  functional  limitations  that 
preclude  any  gainful  activity,  in  order  to 
fully  comply  with  Kier,  under  this  ruling, 
any  widow  who  can  demonstrate  that 
she  has  a  disabling  functional  limitation 
not  covered  by  die  Ustings  may  still 
show  that  her  residual  functional 
capadfy  predudes  any  gainful  activity 
without  use  of  the  listings.  A  widow 
making  such  a  showing  shall  be  deemed 
to  have  an  impairment(s)  of  disabling 
severity. 
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S8A  iatendt  to  doify  tke  regolatioiit 
at  iaraa  in  this  cese  tfaioa^  the 
nUnaUiv  pRican.  S8A  wiU  oontiime 
to  apply  tiua  Roliog  ontfl  sach 
darificatioii  ia  Bade.  At  that  time, 
pursuant  to  20  CFR  404.985(e)(4).  S6A 
may  lescind  this  Rahng. 

(PR  Doc  90-2»a0  PIM  •-17-eO;  MS  Ui4 


90-7m  RmM  V.  Snawn,  DkL  Nol  iO- 
35041  (imOlr.HOOl   AeeaeemaK  ol 

DieaMad  Widows  Caaea 

AQiNCV:  Social  SfMniritv  Adminls^rtHon, 

HHS. 

action:  Notice  of  Social  Security 

Acquiescence  Ruling. 

:  In  accordance  with  20  CFR 
422.40e(b)(2)  published  Januaiy  11, 1990 
(55  FR 1012),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  90-7(9). 
EFVSCnvE  DATE  September  1&  1990. 


KTIONCONTACR 

Bob  Young.  Litigation  Staft  Social 
Security  Administration.  6401  Security 
Blvd.  Baltimore.  MD  21235.  (301)  965- 
1634. 


r ARV  wwaMATioifc  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  S62(a)(l)  md  (aK2).  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.40e(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  diat  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the  Court 
of  Appeab  decision  as  explained  in  this 
Social  Seonity  Acquiescence  Ruling  to 
claims  at  all  levels  of  administrative 
adjudication  within  the  Nindi  QrcniL 
This  Social  Security  Acquiescence 
Ruling  win  apply  to  aU  determinations 
and  dednmis  nude  on  or  after 
September  18. 1990.  If  we  made  a 
determination  or  decision  on  your 
application  fw  benefits  between  Jidy  9, 
190a  die  date  of  the  Court  of  Appeals' 
dedsioo  and  September  18, 1990,  the 
effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  jrour  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404  Je5(b),  diat  application  of  die 


Ruling  ooold  change  oar  prior 
detecminatian  or  decision. 

If  this  Social  Security  Acquiescence 
Rahi^  is  later  rescfaided  as  obs<^e.  we 
will  publish  a  notice  in  dief<Bdard 
Register  to  that  effect  as  provided  for  to 
20  CFR  404.9e5(e).  If  we  decide  to 
relitigate  die  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404M5(c).  we 
will  publish  a  notice  in  die  Fadaral 
Register  steting  diat  we  wffl  an>ly  our 
mtopretation  of  the  Act  or  regulations 
tovdved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domeatic  Aasistance 
Programs  Noa.  13.802  Social  Security- 
Disability  Insurance;  13J03  Sodal  Security— 
Retiiemeiit  Inauranoe:  13.806  Sodal 
Security— Swivor'a  fatfurmioe:  13.806— 
Spedal  Benefits  for  DisaUad  Coal  Miners: 
13.807— Supplemental  Security  Income) 

Dated  August  aa  iwa 
Gtvandolyn  S.  Kiag. 
Commissioner  of  Social  Security. 

AcquJesoenee  Riding  96-7(9) 

Ruffv.  Sullivan.  Dkt  No.  80-35402 
(Oth  Cir.  1990)— Assessment  of  Residual 
Functional  Capacity  in  Disabled 
Widows*'  Cases— Tide  II  of  die  Social 
Security  Act 

Issue 

Whether,  to  determining  if  a  wridow  is 
capable  of  performing  any  gainful 
activity  for  purposes  of  entitlement  to 
widows'  insurance  benefits  based  on 
disability,  the  Secretary  must  consider 
the  widow's  residual  functional 
capacity. 

Statute/Raguladon/RuSng  Cttadon 

Section  223(d)(2)(B)  of  die  Social 
Security  Act  (42  U.S.C  423(d)(2)(B)),  20 
CFR  404.1511(b),  404.152a  404.1525. 
404.1526. 404.1545. 404.1546, 404.1572(b). 
404.1577. 404.157a 

Cbcait 

Ntoth  (Alaska,  Arizona.  California. 
Hawaii,  Idaho.  Montana,  Nevada, 
Northern  Mariana  Islands,  Oregon. 
Washington) 

Ruff  v.  Sullivan,  Dkt  No.  80-35402  (9di 
Cir.  1990) 

Applicability  of  Ruling 

This  Ruling  applies  to  determinations 
or  decisions  at  aU  admtoistrattve  levels 
(i.e.,  initial,  reconsideration. 
Administrative  Law  Judge  hearing  and 
Appeals  Council). 


i  TUs  rafiog  alM  appUaa  to  wkiowen  ud 
■urvlvtais  ^v'l''^^^  spovMa  wBo  apply  for  Mnefitt 


The  plamtiS,  Mrs.  RnfC  began 
receiving  disability  insurance  benefits  to 
November  1979,  after  the  Secretary 
conduded  that  she  was  unable  to  do 
past  relevant  woik  as  a  sorter  and 
trimmer  to  the  firuit  packing  todustry  due 
to  severe  degenerative  arthritis  of  die 
sptoe.  On  St^tember  15. 1986,  she 
applied  for  surviving  spouse's  benefite 
based  (»  disaUlity. 

The  platotiffs  apptication  was  denied 
initiaUy  and  upon  reoonsidwation.  She 
then  requested  an  admtoistrative 
hearing,  llie  Adndnistrative  Law  Judge 
(ALJ)  determined  diet  die  platotifTs 
physical  condition  was  not  expressly 
described  to  the  Listing  of  Impairments 
and  that  it  was  not  medically  equivalent 
to  any  listed  impairment  The  Appeals 
CouncU  upheld  die  AIJ's  decision.  The 
district  court  affirmed  the  Secretary's    • 
decision  to  deny  surviving  spouse's 
benefits.  The  platotiff  filed  an  appeal  to 
the  United  States  Court  of  Appeds  for 
die  Ntodi  Circuit 

Holdtog 

The  Ntodi  Circuit  held  "diat  residual 
functional  capacity  must  be  considered 
to  determining  whether  a  disabling 
physical  or  mental  condition  is 
medically  equivalent  of  a  listed 
impairment"  to  reaching  this 
conclusion,  the  court  stated  that  it  was 
persuaded,  by  the  reasoning  of  the  First 
Circuit  to  CaaaoB  v.  Secretary  of  HHS, 
883  F2d  454  (1st  Cir.  1990)  and  die 
Second  Circuit  to  JCier  v.  Sullivan,  888 
F.2d  244  (2d  Cir.  1969).  "diat  residual 
functional  capacity  must  be  considered 
to  determining  entidement  to  a  surviving 
spouse's  benefite  under  section  402  (e) 
and  (f)."  The  court  also  indicated  iU 
agreement  widi  die  Second  Circuit's 
conclusion  that  "[ijf  a  claimant's 
residual  functional  capacity  leaves  her 
unable  to  perform  any  gainful  activity, 
her  impairments,  evoi  tf  unlisted,  must 
be  at  the  level  of  severity  of  an 
impairment  toduded  to  die  Secretary's 
Listing." 

Statement  as  to  How  Ruff  Differs  From 
SSAPoHcy 

to  detomining  disability  for  widows, 
SSA  does  not  use  the  sequential 
evaluation  process  set  fcvth  to  20  CFR 
404.1520  to  determtoe  wh^dier  die 
daimant  retains  the  residual  functional 
capadty  to  mgage  to  gatoful  activity. 
Radier,  under  SSA  poUcy  and 
regulations,  neither  the  sequential 
evaluation  process  nor  consideration  of 
residual  functional  capadty  forms  a  part 
of  the  evaluation  of  a  daim  for  widow's 
benefite  based  on  diaablttty. 


The  procedure  used  for  determining 
disability  for  widows  is  contained  to  20 
CFR  404.1577  and  404157a  These 
reg\ilatory  sections  indicate  that  cmly 
the  claimant's  physical  md  mental 
impairments)  aie  considered.  Section 
404.1578  states: 

(a)  We  will  find  that  you  are  disabled  and 
pay  you- widow's  or  widower's  benefits  aa  a 
widow,  widower,  or  surviving  divorced 
spouse  if- 

(1)  Your  impainscntfs)  has  specific  clinical 
findings  that  are  the  same  as  those  for  any 
impainnent  m  the  iistaig  of  Impairments  in 
appendix  1  or  are  nwdkially  equivalent  to 
those  for  any  impairment  shows  tfaare; 

(2)  Your  impaiiment(s)  meets  the  duration 
reqtdrement 

(b)  However,  even  if  yon  meet  the 
requirements  in  para^vplia  (a)  (1)  and  (2)  of 
this  section,  we  will  not  find  you  disabled  if 
you  are  doing  substantial  gainful  activity. 

As  noted  above,  the  Court  oS  Appeals 
for  the  Ntoth  Circuit  held  to  Ruff  that  to 
adjudicating  a  daim  for  widow's 
benefite  based  on  disal^ty,  the 
Secretary  must  consider  the  daimant's 
residual  functioBal  capacity  to 
determining  wdietber  she  i»  capable  of 
performing  any  gainful  activity. 

Explanation  of  How  SSA  WiD  Apfdy 
This  Decision  Widdn  the  Cfacnit 

This  Ruling  applies  only  to  cases 
involving  claimante  seektog  widows'  or 
widowers'  benefite  based  on  disability 
who  reside  in  Alaska,  Arizona, 
California,  Hawaii,  Idaho,  Montana, 
Nevada,  Nordiem  Mariana  Islands, 
Oregon,  or  Washington  at  die  time  of 
the  determination  or  dedsion  at  any 
administrative  level  i.e.,  initial, 
reconsideratimi,  Administrative  Law 
Judge  hearing  or  Appeals  Coundl. 

As  required  by  the  court  m  Ruff,  to 
cases  where  an  adjudicator  determines 
that  a  widow's  impeimient(s)  does  not 
meet  the  requiremente  of,  or  is  not  equal 
to  medical  severity  to.  an  impairment 
found  to  the  Hstiag  of  Impatrmente. 
appendix  1,  sul^iart  P.  Social  Secarity 
Administration  Regdations  part  404,  the 
adjudicator  will  detereitoe  whedier  the 
daimant's  residual  functional  capadty 
prevents  her  from  engagtog  to  any 
gainful  activity. 

Although  the  oourt  required  the 
Secretory  to  assess  a  widow's  residual 
functional  capadty.  it  did  not  specify 
the  procedure  hy  wdiich  a  benefit 
entitlement  determination  could  be 
made.  The  court  found  ot^ectionable 
SSA's  sde  rdiaoce  m  the  medical 
aspects  of  the  listings,  without  regard  to 
resulting  functional  limitations,  as  the 
comparison  point  fw  determining 
equivalency,  because  the  listings  do  net 
comprise  the  entire  universe  of  medical 
conditicms  but  eaty  establish  the  level  of 


severity  deeoMd  saffideat  to  pre^ale  a 
daimant  from  engegtog  in  any  gainfid 
activity. 

The  court  of  appeals  iaRuff 
recognized  that  the  Secretary  te 
authorized  under  the  Sodal  Security  Act 
to  promulgate  listings  which  establidi 
the  level  dt  sevoity  deemed  sufficient  to 
predude  any  gainfd  activity.  Thus,  die 
listings  are  the  standard  against  which 
determinations  of  inability  to  perform 
gainful  work  are  made.  For  purposes  of 
following  the  Ruffdedsiaa,  any  widow 
with  an  impainnent(8)  that  causes 
disabling  functional  consequmcs 
comparable  to  those  caused  by  a  listed 
impairment  will  be  found  disabled. 

The  widow's  impairment(8)  first  te  to 
be  compared  to  the  regulatory  standard, 
to  contrast  to  the  procedures  that  were 
at  issue  in  Ruff,  if  the  widow's 
impairment(8)  is  not  of  comparable 
medical  severity  to  a  listed  impairment 
the  adjudicates  must  go  beyond  the 
medical  evaluation  and  must  compair 
the  functional  consequences  of  the 
widow's  in^>airment(8] — not  the  medical 
findings  assodated  with  the 
impainnent(8)— with  the  disabling 
functional  consequences  of  the 
impairmente  to  the  listings.  The 
adjudicator  shall  consider  all  relevant 
evidence,  toduding  the  functional 
effecte  c^  the  widow's  physical  and 
mental  symptoms  and  any  side  effed  of 
medication  on  her  functioning.  If 
function  is  affected  to  a  manner  set  forth 
in.  or  comparable  to,  any  hsted 
impairment  even  if  the  Usted 
impairment  is  not  medically  rdated  to 
any  of  the  impairment(8)  the  widow  has, 
she  shall  be  deemed  unable  to  do  any 
gatoful  activity.  For  example,  if  a  widow 
has  a  combtoation  of  physical 
impatrmente  which  would  result  to  the 
same  disabling  functional  limitations  as 
are  specified  to  the  mental  listing  as 
being  suffident  to  predude  any  gainful 
activity,  such  phjrsical  impairmente  will 
be  considered  disabling  even  if  no 
mental  impairment  u  present 

FtoaBy,  although  we  beBeve  that  the 
approach  outltoed  above  u  sufficient  to 
encompass  all  functional  limitations  that 
predude  any  gainfid  activity,  to  order  to 
fully  comply  with  Au/f,  under  this  ruling, 
any  widow  wdio  can  demonstrate  diet 
she  has  a  disabling  functional  limitation 
not  covered  by  the  listings  may  still 
show  that  her  residual  fimctional 
capadty  prechides  any  gainfd  adtivity 
without  use  of  the  Bstiiigs.  A  widow 
nmking  such  a  showing  sfaaU  be  deemed 
to  have  an  inqiairmen^s)  of  disabling 
severity. 

SSA  totends  to  clarify  die  regdations 
at  issue  to  this  case  doou^  the 
rulemaking  process.  SSA  wiU  conttooe 
to  appty  ttos  Rttbng  imtil  sock 


darification  is  made.  At  that  time, 
pursuant  to  20  CFR  404.965(e)(4],  SSA 
may  rescind  this  Ruling. 
[FR  Doc  80-22082  Piled  9-17-eO;  8:4s  as^ 
I  OOOi  41SS-1t-B 


DEPARTMENT  OF  THE  INTERIOR 

Offica  Of  ttM  Sacratary 

PiaOminary  Notica  of  Advaraa  bnpad 
on  StMnandoab  Nattonal  Parte 

AttMCv:  Office  of  the  Secretary.  Interior. 

ACnOK  Notice  of  prelimtoary 
determination  under  secticm 
165(d)(2KCMii)  of  die  Clean  Air  Act 

SUMMARV:  This  notice  announces  the 
preliminary  determination  by  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  Department  of  the 
toterior,  as  die  Federal  Land  Manager  of 
Shenandoah  National  Park  (NP)  diat  to 
accordance  with  the  Prevention  of 
Siffdficant  Deterioration  (PSD)  air 
quality  requiremente  of  the  Clean  Air 
Act  ^e  air  pollution  emissions  from  a 
proposed  major  emitting  facility 
(Mdtitrade  Limited)  to  die  vicinity  of 
the  park  will  contribute  to  the 
exacerbate  adverse  impacte  on  the  air 
quality  related  values  of  this  PSD  class  I 
area.  This  notice  also  announces  the 
Federal  Land  Manager's  totent  to 
examine  the  individual  and  cumdative 
impacte  on  paik  resources  of  the  other 
proposed  electric  generating  fadlities  to 
the  vicinity  of  Shenandoah  NP.  At  Uiis 
time,  the  Federal  Land  Manager  U 
recommending  that  the  Vii^ginia 
Department  of  Air  Pollution  Control  not 
issue  a  permit  to  Mdtitrade  Limited 
unless  measures  are  taken  to  ensure  that 
this  proposed  source  would  not 
contribute  to  adverse  impacte  on  park 
resources,  to  addition,  the  Federal  Land 
Manager  is  considering  making  thu 
same  recomoiendati«m  with  regard  to 
the  other  pending  sources.  By  this 
notice,  the  Department  of  the  toterior 
invites  public  discussion  of  these 
decisions  during  a  30-day  comment 
period,  after  which  time  the  Federd 
Land  Manager  will  make  a  final 
determtoation  on  the  basis  of  the  best 
available  information.  The  intent  of  this 
notice  is  to  solidt  commente  on  the 
prelimtoary  determtoation  and  to  dert 
toterested  parties  to  the  availability  of 
supporting  docummitation. 

oarc:  Commente  must  be  received  on  or 
before  October  la  1990. 
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Comments  should  be  submitted  (in 
duplicate,  if  possible]  to:  Chief.  Policy. 
Planning,  and  Permit  Review  Branch. 
National  Park  Service-Air.  P.O.  Box 
25287.  Denver.  Colorado  80225. 

Supporting  Documentatii» 

Copies  of  the  technical  support 
document  entitled.  Technical  Support 
Document  Regarding  Adverse  Impact 
Determination  for  ^enandoah  National 
Park",  including  references,  are 
available  for  public  inspection  and 
copying  between  the  hours  of  8  a.m.  and 
4  p.m..  Monday  through  Friday,  at  the 
following  locations:  National  Paiic 
Service,  Main  Interior  Building,  room 
3229. 18th  and  C  Streets.  NW., 
Washington,  DC;  Air  Quality  Division, 
12795  West  Alameda  Paikway, 
Lakewood.  Colorado,  Room  215;  and 
^enandoah  National  Park 
Headquarters,  Luray,  Virginia.  A 
reasonable  fee  may  be  charged  for 
copying! 

TOR  rjhthcr  infoiimation  contact: 
C3iristine  L  Shaver,  Policy.  Planning, 
and  Permit  Review  Branch.  National 
PaA  Service-Air.  P.O.  Box  25287. 
Denver.  Colorado  80225,  telephone 
number  (303)  96&-2071. 
SUPPiaOENTAIIY  mFORMATKM: 
Background 

Purposes  and  Values  of  Shenandoah 
National  Park 

Shenandoah  NP.  established  in  1928, 
consists  of  195,382  acres  that  lie  along 
the  creM  of  the  Blue  Ridge  Mountains  in 
northern  Virginia.  As  a  unit  of  the 
National  Paik  System,  Shenandoah  NP 
is  managed  consistent  with  the  general 
mandates  of  the  Organic  Act  of  1916 
which  states  that  the  National  Park 
Servcie  (NPS)  shall: 

Promote  and  regulate  the  use  of  *  *  * 
national  parks  *  *  '  by  such  means  and 
measures  as  confonn  to  the  fundamental 
purpose  of  the  said  parks,  *  *  *  which 
purpose  is  to  conserve  the  scenery  and  the 
natural  and  historic  objects  and  wildlife 
tlierein  and  to  provide  for  the  enjoyment  of 
the  same  in  such  manner  and  by  such  means 
as  will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations.  16  U.S.C  1. 

The  1978  amendments  to  the  Organic 
Act  further  clarify  the  importance 
Congress  placed  on  protection  of  paric 
resources,  as  follows: 

The  authorization  of  activities  shall  be 
construed  and  the  protection,  management 
and  administration  of  these  areas  shall  he 
conducted  in  light  of  the  high  public  value 
and  integrity  of  the  National  Paric  System  and 
shall  not  be  exercised  in  derogation  of  the 
values  ifaid  purposes  for  which  these  various 
areas  have  been  established,  except  as  may 


have  been  or  shall  be  directly  and 
specifically  provided  by  the  Congress.  16 
U.S.a  la-1. 

In  addition  to  the  mandates  of  the 
Organic  Act  the  protection  of 
Shenandoah  NP  is  guided  by  the 
Wilderness  Act  of  1984  with  respect  to 
over  80.000  acres  of  the  park  designated 
as  wilderness,  the  largest  concentration 
of  such  land  in  the  eastern  United 
States.  Hie  Wilderness  Act  defines 
wilderness  as: 

An  area  where  the  earth  and  its  community 
of  life  are  untrammeled  by  man,  where  man 
himself  is  a  visitor  who  does  not  remain 

*  *  *  an  area  of  undeveloped  Federal  Land 
retaining  its  primeval  character  and  influence 

*  *  *  which  is  protected  and  managed  so  as 
to  preserve  its  natural  conditions.  16  U.S.C. 
1131(c). 

The  Wilderness  Act  also  states  that 
wilderness  areas  shall  be  devoted  to  the 
public  purposes  of  recreational,  scenic, 
scientific  educational,  conservation, 
and  historical  use. 

In  addition  to  the  general  mandates  of 
the  NPS  Organic  Act  and  Wilderness 
Act  the  legislative  history  specific  to 
Shenandoah  NP  indicates  that  Congress 
intended  the  park  to  be  a  natural  place, 
existing  as  an  example  of  the  Southern 
Appalachian  portion  of  primitive 
America.  It  also  intended  for  the  park's 
natural,  scenic,  and  historic  resources  to 
be  used  and  enjoyed,  without 
degradation,  by  great  numbers  of  vistorS 
each  year.  In  underscoring  this  latter 
point  Congress  appropriated  funds  in 
1931  to  begin  construction  of 
Shenandoah  NP's  most  famous  visitor 
facility,  the  Skyline  Drive,  which 
provides  spectacular  views  of  the 
Shenandoah  Valley  and  the  Piedmont 

In  furtherance  of  the  foregoing  park 
purposes,  resource  management 
objectives  for  Shenandoah  NP  include 
Uie  following:  (1)  Vistas  from  the  Skyline 
Drive,  developed  areas,  and  trails  will 
provide  clear  views  of  natural  and 
cultural  environments;  and  (2)  native, 
rare,  endangered,  and  relict  species, 
habitats,  and  commtmities  will  be 
protected  and  perpetuated. 

Clean  Air  Act  Requirements 

In  1970,  Congress  passed  the  Clean 
Air  Act  (the  Act),  establishing  national 
policy  toward  protecting  and  enhancing 
air  quality.  In  1977,  Congress  enacted 
the  Clean  Air  Act  Amendments  that 
designate  all  national  parks,  established 
as  of  August  7, 1977,  that  exceeded  6,000 
acres  in  size,  as  mandatory  class  I  areas 
to  receive  the  greatest  degree  of  air 
quaUty  protection.  There  are  48  national 
parks,  including  Shenandoah, 
designated  as  class  I.  The  Clean  Air  Act 
Amendments  also  contain  a  section  that 
specifically  requires  visibility  protection 


for  mandatory  Federal  class  I  areas. 
Section  180A  sets,  as  a  national  goal,  the 
prevention  of  any  future,  and  remedying 
of  any  existing,  manmade  visibility 
impairment  in  mandatory  class  I  areas. 
Hie  Act  requires  that  reasonable 
progress  be  made  toward  this  national 
goal. 

Under  the  Prevention  of  Significant 
Deterioration  (PSD)  program  of  the  Act 
major  sources  of  air  poUuton  that 
propose  to  build  new  or  significantly 
modify  existing  facilities  in  relatively 
unpolluted  areas  of  the  country  ("clean 
air  regions"),  are  subject  to  certain 
requirements  generally  designed  to 
minimize  air  quality  deterioration. 
Where  emissions  from  new  or  modified 
facilities  might  affect  class  I  areas,  like 
Shenandoah  NP,  set  aside  by  Congress 
for  their  pristine  air  quality  or  other 
natural,  scenic,  recreational,  or  historic 
values  potentially  vulnerable  to  air 
pollution,  the  Act  imposes  special 
requirements  to  ensure  that  the  pollution 
will  not  adversely  a^ect  such  values.  In 
addition,  the  Act  gives  the  Federal  Land 
Manager  and  the  Federal  official 
charged  with  direct  responsibility  for 
management  of  class  I  areas  an 
affirmative  responsibility  to  protect  air 
quality  related  values,  and  to  consider 
in  consultation  with  the  permitting 
authority  whether  a  proposed  major 
emitting  facility  will  have  an  adverse 
impact  on  such  values. 

The  Clean  Air  Act  establishes  several 
tests  for  judging  a  proposed  facility's 
impact  on  the  clean  air  regions  in 
general,  and  on  the  class  I  areas  in 
particular.  One  such  test  is  the  "class  I 
increment"  test.  The  class  I  increments 
represent  the  extremely  small  amount  of 
additional  pollution  that  Congress 
thought  as  a  general  rule,  should  be 
allowed  in  class  I  areas. 

Congress  realized,  however,  that  in 
certain  instances  sensitive  air  quality 
related  resources  could  be  adversely 
affected  at  air  pollution  levels  below  the 
class  I  increments.  Therefore,  the  Act 
establishes  the  "adverse  impact"  test 
which  requires  a  determination  of 
whether  proposed  emissions  will  have 
an  "adverse  impact"  on  the  air  quality 
related  values,  including  visibility,  of  the 
class  I  area.  If  the  Federal  Land 
Manager  demonstrates  to  the 
satisfaction  of  the  permitting  authority 
that  proposed  emissions  will  adversely 
affect  the  air  quality  related  values  of 
the  class  I  area,  even  though  they  will 
not  cause  or  contribute  to 
concentrations  which  exceed  the  class  I 
increments,  thai  the  permitting 
authority  may  not  authorize  the 
proposed  project  Thus,  the  adverse 
impact  test  is  critical  for  proposed 


facilities  with  te  potantial  to  aflsct  • 
class  I  area. 

Advene  Jn^aact  Conaiduationa 

The  legislativ*  history  oi  the  Clean 
Air  Act  provides  dkection  to  the  Federal 
Land  Manager  on  how  to  comply  with 
the  affirmative  responsibility  to  protect 
air  quality  related  values  in  class  I 
areas: 

The  Federal  laad  manager  holds  a  powerful 
tooL  He  it  required  to  protect  PedcrsJ  lands 
from  dateiiuialiwi  of  an  estabiisbed  value, 
even  whrn  cfawa  i  aumber*  are  not  eMseedML 
*  *  *  White  the  tneral  scope  of  Ac  FedHsl 
Government's  adiwities  in  psesentiug 
significant  deteriotatiao  hM  been  carehiUy 
limited,  tfaa  Federal  land  manager  should 
assume  an  agpessive  role  in  protecting  the 
air  quality  values  of  land  areaa  under  this 
jurisdiction.  *  *  *  In  cases  of  doubt  the  land 
manager  nKKild  eir  on  the  side  of  protecting 
the  air  qnality-reiatad  values  for  firtnre 
generations.  Sen.  Kepnt  Na  96-127,  Hdi 
Cong^  1st  Sesa.  (ItTT). 

The  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  as  Federal  Land 
Manager  for  class  I  areas  managed  by 
the  National  Park  Service  and  U.S.  Fish 
and  Wildlife  Service,  has  stated  that  air 
pollution  effects  on  resources  in  class  I 
areas  constitute  an  unacceptable 
adverse  impact  tf  sodi  effects: 

1.  Diminish  the  aatioDal  significance  ef  the 
area;  and/or 

2.  Impair  the  qaslity  of  dw  vtoitor 
experirace;  and/or 

3.  Impair  tte  strvctors  and  hmeXianb^  ot 
ecoeystems.  (Sse^  «^  47  FR  30223.  Inly  12. 
1982). 

Factors  that  are  considered  in  the 
determination  of  whedier  an  effect  is 
unacceptable,  and  dierefiire  advcsae, 
include  the  profected  frequency, 
magnitude,  dnratitm,  locatioii.  and 
reversibility  of  the  impact  In  addition, 
the  Federal  viaibih'ty  protectkm 
regulations.  40  CFR  51 JOO.  el  seq..  52.27. 
define  "adverse  impact  on  visibility"  ar 


*  *  *    f  I  ft  rtn    I— 
siiiuaii  J II  _ 

interfsres  with  me  managenent  protection, 
preservation  at  enjoyment  of  the  visitor's 
viaaai  SKporioaoe  of  tke  Federal  class  I  area. 
This  deteraiination  must  be  made  on  a  case- 
by-case  basis  taking  into  account  the 
gaoyaphic  extent  intensity,  duratioa, 
frequency  and  time  of  visibiUty  impairment 
and  how  these  factors  correlate  with:  (1) 
Times  of  visitor  use  of  the  Federal  class  I 
area,  and  (2)  the  frequency  and  timing  of 
natural  conditions  that  reduce  visibility.  Id. 
51.301(8). 

The  action  which  is  the  snbfect  of  dds 
notice  concerns  die  Federal  Land 
Manager's  preliminary  determination 
that  the  increase  in  emissions  resulting 
from  Multitrade  Limited  and  other 
proposed  PSD  fecihties  in  the 
Commonwealdi  of  Virginia  wiO,  together 
with  current  and  permitted  emissions, 
have  an  unacceptable,  adverse  impact 
on  visibflity  and  other  air  quality  related 
values  in  ^lenandoah  NP.  llierefore,  die 
Federal  Land  Manager  would 
recommend  that  the  Virginia 
Department  of  Air  Pollution  Control  not 
issue  a  permit  for  this  proposed  facility 
unless  measures  are  taken  to  ensure  that 
the  proposed  source  would  not 
contribute  to  adverse  impacts  on  park 
resources. 

Pnvantion  of  SigDificant  DalerioratiDa 
New  Souroa  Applications 

Fifteen  permit  applications  for  the 
construction  and  opoatian  of  electric 
gennating  faidbtiea  in  the 
Commonwealth  of  Virginia  have  been 
submitted  recently,  and  more  are 
expected.  The  Vii^^ida'DepaaliBent  of 
Air  Ptdhitioa  Contool  has  granted 
cooatmction  pomits  for  four  of  these 
fadlitiea,  mdiile  the  odier  projects  are  at 
variooa  stages  in  the  permit  review 
process.  These  proposed  and  permitted 
facilities  are  primartiy  significant 
emittera  of  snlfnr  dioxide  [SOt],  nitrogen 
oxides  (NOi).  and  volatile  organic 


I  (VOQ.  l^aae  projects,  their 
Mtimiitati  yiwiyyi^^y  ^fi^  their  current 
status  are  listed  in  Table  1. 

Because  many  of  the  listed  projects 
are  still  under  review,  the  actual 
emissions  allowed  in  the  final  permit  for 
any  one  facility  may  be  lower  than  those 
in  the  permit  application.  However, 
since  additional  facilities  will  be  seeking 
permits  in  the  near  future,  the  figures 
used  here  for  total  amounts  of  the 
various  type*  of  air  poUntants  are 
conservative  and  reasonable  for  the 
purposes  of  this  analysis. 

loe  Commonwealdi's  comment  period 
on  one  of  the  listed  facilities.  Multitrade 
Limited,  has  just  ended.  The  Department 
of  the  Interior  has  notified  the 
Commonwealth  of  its  preliminary 
determination  that  emissions  fix>m 
Multitrade  limited  will  contribute  to  the 
adverse  impacts  on  resources  at 
Shenandoah  NP.  The  comment  periods 
on  certain  additional  sources  will  end 
soon. 

Table  1  shows  that  emissions  in  die 
vicinity  of  Shenandoah  NP  would 
increase  significantly  if  the  pending 
permit  applications  are  approved  by  the 
Commonwealth  of  Virginia.  Moreover, 
the  Environmental  Protection  Agency 
(EPA)  projects  future  growth  in  sulfur 
dioxide  and  nitrogen  oxides  in  the 
Commonwealth  of  Virginia  regardless  of 
whedier  acid  deposition  legislation  is 
enacted  by  Congress.  (ICF,  1990). 


PotentiallBspacIs  ol  Propoaad  New  Ak 
PoUulion  Sources 

In  order  to  assess  the  potenKal 
impacts  of  these  proposed  emissions, 
the  Federal  Land  Manager  fini 
perfofined  a  conq>rebensive  assessment 
of  the  current  air  quality  conditioos  at 
Sheoandoafa  NP.  As  SBnunarized  below 
and  discussed  in  detail  fai  the  Technical 
Support  Document  this  assessment 
shows  tttat  the  air  quality  rriated  vabes 
at  Shenandoah  NP  are  currently  being 
adversely  affected  by  air  poUution. 


Table  t.— Recently  PROPOSED/PERMrrrEO  ELCcmc  Geneimtinq  Stations  in  vtRomiA 
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Table  1.— Rfcfmtly  Proposeo/Permitteo  ELEcrrac  Generating  Stations  in  Virginia— Continued 
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Visibility  Is  Currently  Seriously 
Degraded  at  Shenandoah  NP 

llirough  a  1979  Fadetal  Register 
process,  the  Department  of  the  Interior 
found,  and  the  Environmental  Protection 
Agency  (EPA)  agreed,  that  visibility  is 
an  important  value  in  Shenandoah  NP. 
See  44  PR  60122  (November  3a  1979).  In 
a  November  14, 1985,  letter,  the 
Department  of  the  Interior  informed  the 
EPA  that,  with  respect  to  uniform  haze, 
the  NPS  visibility  monitoring  program 
has  shown  that  scenic  views  at 
Shenandoah  NP  (and  other  class  I  areas) 
are  impaired  by  anthropogenic  pollution 
more  than  90  percent  of  the  time. 

The  Department  of  the  Interior's 
finding  of  significant  existing  visibility 
impairment  at  Shenandoah  NP  is 
substantially  supported  by  studies  of 
historic  and  current  visibility  conditions. 
Under  natural  conditions,  without  the 
influence  of  air  pollution,  the  State-of- 
Science/Technology  report  published  by 
the  National  Acid  Precipitation  and 
Assessment  Program  (NAPAP), 
Visibility:  Existing  and  Historical 
Conditions — Causes  and  Effects,  states 
that  visual  range  in  the  eastern  United 
States  is  estimated  tobel50km(+/  — 
45  km).  (Trijonis,  et  ai,  1990).  Visibility 
is  strongly  affected  by  light  scattering 
and  absorption  by  fine  particulate 
matter  (<2.5  microns  in  diameter).  The 
NAPAP  report  estimates  that  under 
natural  conditions,  fine  particulate 
matter  concentrations  in  the  eastern 
U.S.  would  be  about  3.3  micrograms  per 
cubic  meter  (>ig/m').  As  explained 
further  below,  among  the  constituents  of 
the  fine  particulate  matter,  fine  sulfate 
particles  (which  residt  from  the 
atmospheric  conversion  of  gaseous 
sulfur  dioxide  emissions)  are  currently 
responsible  for  most  of  the  visibility 
impairment  throughout  the  East  Natural 
levels  of  sulfate  have  been  estimated  to 
be  about  0.2  ^/m*. 

Studies  examining  historic  visibility 
trends  in  the  East  show  that  annual 
average  visibility  in  the  southeastern 
United  States  declined  60  percent 
between  1948  and  1963,  with  an  80 
percent  decrease  in  summer  months  and 
a  40  percent  decrease  in  wrinter  months. 
Visual  range  in  rural  areas  of  the  East 
currently  averages  20-35  km. 
substantially  lower  than  the  estimated 


150  km  natural  condition.  Many  of  the 
constituents  of  the  haze  that  degrades 
visibility  are  not  emitted  directly  but  are 
formed  by  chemical  reactions  in  the 
atmosphere.  Gaseous  "precursor" 
emissions  bom  a  source  are  converted 
throu^  very  complex  reactions  into 
"secondary"  aerosols.  Sulfur  oxides 
convert  into  sulfuric  add  and 
ammonium  sulfate,  nitrogen  oxides 
convert  to  nitric  add  and  ammonium 
nitrate,  and  hydrocarbons  become 
organic  aerosols  (Malm  et  ai,  1988). 
Haziness  over  the  eastern  U.S.  since  the 
late  1940's  has  been  dominated  by 
sulfur.  Declining  visibility  is  well 
correlated  with  increasing  emissions  of 
sulfur  dioxide.  (Husar,  1988). 

The  National  Park  Service  of  the 
Department  of  the  Interior  has  been 
monitoring  visibility  at  Shenandoah  NP 
since  1980.  The  analysis  of  fine  partide 
data  collected  at  Shenandoah  NP  in  1988 
and  1980  indicate  that  monthly  average 
fine  particle  concentrations  have  ranged 
from  19.5-28.9  ^g/m'  during  the  summer 
(i.e.,  June-September),  or  six  to  nine 
times  higher  than  the  estimated  annual 
average  natuaral  background 
concentration.  The  summer  average  of 
fine  partide  mass  concentrations 
measured  at  Shenandoah  NP  during  the 
period  June  1982  to  May  1988  was  16  >tg/ 
m*,  whereas  the  average  for  the  entire 
sampling  period  was  10  fig/m*.  Thus, 
from  1982  to  1988  summer  and  annual 
average  fine  particle  mass 
concentrations  were  5  and  3  times, 
respectively,  the  estimated  natural 
background. 

Recent  analyses  of  data  colleded  at 
Shenandoah  NP  have  shown  that 
sulfates  are  responsible  for  70-85 
percent  of  the  visibility  impairment 
(Mahn.  et  al.  1987;  Trijonis,  et  al..  1990). 
The  summer  average  sulfate 
concentration  between  1982  and  1984 
ranged  from  8.5-10.2  ^/m',  a  forty  to 
fifty-fold  increase  from  natural 
background.  Similariy,  the  cmnual 
average  sulfate  concentradon  of  5.8  \t%l 
m*  duffing  the  1962-1986  time  period  has 
constitutes  an  almost  thirty-fold 
increase  from  natural  background.  The 
most  recent  data  available  show  a 
summer  1989  average  sulfate  of  11.2  y%l 
m'  and  a  12-month  average  (Dec.  1988- 
Nov  1980)  of  6.4f«/m*. 


On  the  average,  oiganics  are 
responsible  for  most  of  the  remaining 
visibility  impairment  (Malm,  et  al, 
1987).  Nitrate  aerosols  (resulting  from 
atmospheric  conversion  of  nitrogen 
oxide  emissions)  are  generally 
responsible  for  only  one  percent  of  the 
visibility  impairment  and  average  less 
than  2  itg/m'.  However,  at  times, 
nitrates  comprise  10-20  percent  of  the 
fine  mass  and  could  significantly  affect 
visibility  during  some  episodes.  Based 
on  the  above  iniformation.  one  can 
reasonably  conclude  that  the  existing 
poor  visibility  conditions  at  Shenandoah 
NP  are  likely  a  result  of  the  dramatic 
increases  in  sulfate  concentrations, 
primarily  the  result  of  increases  in  man- 
made  sulfur  oxide  emissions  in  the 
region. 

From  the  data  collected  at 
Shenandoah  NP  using  both 
teleradiometer  (1980-1987)  and 
transmissometer  (IQSB-Present),  one  can 
describe  the  effect  of  the  increased  fine 
particidate  and  sidfate  concentration  on 
visibility  at  Shenandoah  NP.  Median 
visual  range  at  Shenandoah  NP  ranges 
from  10-113  km,  with  an  annual 
geometric  mean  (1987)  of  65  km.  In  other 
words,  the  "average"  visibility  day  at 
Shenandoah  NP  has  experienced  a 
degradation  through  time  to  one-tenth  to 
three-forths  of  estimated  natural 
conditions,  averaging  approximately 
40%  of  natural  conditions  on  an  annual 
basis.  This  degradation  is  likely 
attributable  to  increases  in  man-made 
sulfur  oxide  emissions.  Visibility 
conditions  at  the  paric  show  a  strong 
seasonal  pattern,  with  the  worst 
visibility  occurring  during  the  summer 
when  visitation  at  Shenandoah  NP  is 
highest  During  summer  months  the 
avarage  visibility  ranges  from  10-38  km. 
or  less  than  one-quarter  the  estimated 
natural  visual  range. 

The  chronic  visibility  impairment  at 
Shenandoah  NP  typically  manifests 
itself  as  a  uniform  haze.  Such 
impairment  is  a  homogeneous  haze  that 
reduces  visibility  in  every  direction  from 
an  observer.  It  appears  as  though  the 
observer  were  peering  through  a  grey  or 
fdiite  transparent  curtain  placed  in  front 
of  the  scene.  Colors  appear  washed  out 
and  less  vivid,  and  geologic  featiues 


become  less  df  scetnible  or  may 
disappear.     1 1 

Estimated  Impact  of  New  Air  Pollution 
Sources  on  Visibility 

As  noted  ia  the  Introduction,  the 
Federal  visibility  protection  regulations, 
40  CFR  51.301(a),  52.27(b),  define 
"adverse  impad  on  visibility"  as 
visibility  impairment  which  interferes 
with  the  management  protection, 
preservation  or  enjoyment  of  the 
visitor's  visual  experience  of  the  Federal 
dass  I  area.  This  determination  must  be 
made  on  a  case-by-case  basis  taking 
into  account  the  geographic  extent 
intensity,  duration,  frequency  and  time 
of  visibility  impairment,  and  how  these 
factors  correlate  with:  (1)  Times  of 
visitor  use  of  the  Federal  dass  I  area, 
and  (2)  the  frequency  and  timing  of 
natural  conditions  that  reduce  visibility. 
Based  on  this  general  definition  and  the 
data  summarized  above,  maiunade 
pollution  dearly  causes  adverse  impacts 
on  visibility  at  Shenandoah  NP. 
Although  the  extent  of  the  problem 
varies  in  magnitude,  visibility  at 
Shenandoah  NP  is  substantially 
impaired  most  of  the  time. 

In  a  recent  study  conducted  by  the 
National  Park  Service  and  the  EPA,  over 
1,800  dtizens  across  the  country 
responded  to  a  questionnaire  in  which 
they  were  asked  to  rate  the  importance 
of  visibility  in  national  parks.  Between 
70  and  80  percent  of  the  respondents 
stated  that  they  were  concerned  about 
decreasing  visibility;  and  70  percent  said 
that  they  wert  willhig  to  pay  a 
significant  amount  to  prevent  further 
degradation.  Based  on  visitor  surveys, 
poor  visibility  is  the  single  most  frequent 
complaint  made  by  visitors  to 
Shenandoah  NP. 

Given  the  specific  distances  of  the 
proposed  air  pollution  sources  bom 
Shenandoah  NP,  it  is  unlikely  that  tiie 
proposed  emissions  would  be  visible  in 
the  park  as  distinct  coherent  pliunes. 
These  sources  are  likely,  however,  to 
contribute  to  imiform  haze,  the  more 
pervasive  visibility  problem  in 
Shenandoah  NP.  In  fact  NPS  research 
has  shown  that  both  local  [e.g.,  within 
200  km)  and  long-distant  sources 
contribute  to  such  visibility  impairment 
at  Shenandodi  NP  (Gebhart  and  Malm. 
1989).  In  addition  to  Virginia,  source 
areas  in  the  states  of  Okdo,  Kentucky. 
West  Virginia.  Indiana,  Michigan,  and 
Illinois  were  estimated  to  contribute  to 
the  park's  haze  under  some  conditions. 

Given  the  existing  impacts  on  the 
visibility  at  Shenandoah  NP.  any 
significaBt  increase  in  emissions  which 
contributes  to  visibility  impairment  at 
Shenandoah  NP  would  adversely  affect 
this  dass  I  resource.  In  addition,  the 


cumulative  impact  of  die  emissions  bom 
the  fifteen  sources  Usted  in  Table  1  will 
cause  a  further  perceptible  degradation 
in  visibility  frtnn  existing  conditions. 
More  spedfically,  based  on  research  on 
human  perception  of  visual  air  quality, 
the  NPS  believes  that  a  five  percent 
change  in  extinction  (or  standard  visual 
range)  constitutes  a  lower-boimd 
threshold  which  should  be  noticeable  by 
a  sensitive  observer.  A  fifteen  percent 
change  in  extinction  represents  an 
upper-bound  threshold,  i.e.,  the  change 
would  be  noticeable  to  a  casual 
observer.  (Pitchford,  et  al,  1990;  EPA. 
1979;  Trijonis,  et  al.,  1990). 

As  indicated  above,  sulfur  dioxide 
and  nitrogen  oxide  emissions  in  the 
vicinity  of  Shenandoah  NP  will  increase 
significantiy  if  the  proposed  new 
sources  listed  in  Table  1  are  construded 
and  operated.  On  a  Statewide  basis,  the 
SOi  and  NO.  emission  levels  would 
increase  by  7  and  22%,  respectively,  and 
the  percentage  increase  in  emissions  in 
the  vicinity  of  Shenandoah  NP  would  be 
even  greater.  Based  on  emissions  totals 
provided  by  the  Virginia  Department  of 
Air  Pollution  Control,  the  proposed 
increases  would  represent  a  37%  and 
113%  increase  in  SOi  and  NO, 
emissions,  respectively,  for  all  point 
sources  located  within  approximately 
100  km  of  the  park  boundary.  The 
Federal  Land  Manager  believes  it  is 
reasonable  to  assume  that  the 
relationship  between  sulfur  dioxide 
emissions  and  sulfate  levels  is  linear 
(i.e.,  1:1).  In  fact  models  used  by  EPA  in 
past  visibility  studies  have  assumed 
such  linearity  (see,  e.g.,  EPA  (1985)). 
Even  if  the  relationship  were  not 
entirely  linear,  the  percentage  increase 
in  areawide  sulfur  dioxide  and  nitrogen 
oxide  emissions  can  reasonably  be 
assumed  to  perceptibly  further  degrade 
visibility  at  Shenandoah  NP  and  would 
severely  hinder  any  future  efforts  in 
making  reasonable  progress  towards  the 
elimination  of  this  existing  impairment 

In  sum  with  resped  to  visibility,  the 
Federal  Land  Manager  believes  diat  the 
cumulative  increase  in  emissions  from 
the  proposed  sources  will  contribute  to 
existing  adverse  impacts  on  visibility  at 
Shenandoah  NP,  and  is  likely  to  cause 
additional  perceptible  visibiUty 
degradation  bom  current  con(Utions  at 
the  park.  The  Federal  Land  Manager 
further  believes  that  the  significant 
sulfur  and  nitrogen  oxide  emission 
increases  proposed  for  each  listed 
source  individually  would  contribute  to 
existing  adverse  visibility  impacts  at  the 
paric.  For  both  these  reasons,  allowing 
such  significant  increase  in  visibility- 
impairing  pollutants  would  frustrate*— 
radier  than  promote— achievement  of 
the  national  visibility  goal  and  the  need 


to  make  reasonable  progress  toward 
that  goal 

The  EPA  estimates  that  by  the  year 
2010,  stdfnr  dioxide  emissions  in  the 
Commonwealth  of  Virginia  will  more 
than  double.  If  pending  amendments  to 
the  Clean  Air  Ad  are  enacted,  EPA 
estimates  that  sulfur  dioxide  emissions 
in  the  eastern  United  States  will  be 
reduced  by  almost  50  percent;  however, 
EPA  also  estimates  that  despite  the 
overall  reduction  in  the  East  the 
emissions  within  the  Commonwealth  of 
Virginia  will  increase,  particularly 
between  now  and  2005  (ICF,  1990).  Thus, 
additional  efforts  are  needed  to  limit 
projected  and  proposed  increases  in 
atmospheric  loadings  of  emissions  likely 
to  contribute  to  visibility  degradation  at 
Shenandoah  NP,  where  visibility  is  such 
as  important  value. 

Sensitive  Streams  and  Watersheds  Are 
Being  Acidified 

The  same  sulfates  and  nitivtes  that 
are  responsible  for  visibilit}'  impainnent 
also  contribute  to  addic  deposition 
Over  a  decade  of  sdentific  research 
dearly  shows  that  serious  impacts  are 
occurring  on  aquatic  ecosystems  in 
Shenandoah  NP.  Deep  Run  is  one  of 
several  streams  in  the  park  which  has 
been  intensively  monitored  since  1980, 
and  in  which  chronic  addification  has 
been  documented.  The  Shenandoah  NP 
research  indicates  a  poor  prognosis  for 
aquatic  ecosystems  in  large  areas  of  the 
park  due  to  a  combination  of  watershed 
sensitivity  and  elevated  acidic 
deposition.  Even  assuming  no  change  in 
the  present-day  level  of  addic 
deposition,  large  changes  in  both  the 
chemical  and  biological  composition  of 
Shenandoah  NP  streams  are  expected. 

Ozone  and  Sulfur  Dioxide  Levels  Are 
High  Enough  To  Cause  Injury  to  Park 
Vegetation 

The  Federal  Land  Manager  is  also 
concerned  with  existing  ozone  effects  on 
sensitive  park  resources.  Anthropogenic 
ozone  (0()  is  formed  in  the  atmosphere 
as  a  result  of  chemical  reactions  of 
precursor  compounds  such  as  nitrogen 
dioxide  and  volatile  organic  compounds. 
Since  1983,  the  National  Paric  Service 
has  monitored  ambient  Oi  levels  at 
three  different  locations  in  Shenandoah 
NP.  During  1988,  an  exceptionally  bad 
year  for  Ok  in  the  eastern  United  States, 
all  three  stations  recorded  exceedance 
of  the  ozone  National  Ambient  Air 
Quality  Standard.  It  has  been  found  that 
foliar  injury  and  significant  growth  and 
yield  reductions  in  sensitive  spedes 
results  from  ozone  concentrations  below 
the  national  standard.  Studies 
conducted  at  Shenandoah  NP  show  that 


/  VoL  «.  Ma  m  /  Tmeaday.  September  18.  MW  /  Notices 


Federal  Regbter  /  Vol  55.  No.  181  /  Tuesday.  September  18.  19Q0  /  Nottceg 


atttiepaik. 

Sulfiir  Isadioti  camntly  oooKriiV  at 
Shenaadoab  MP  (2B00  nn)  an  wan 
abova  baekgnwad  Isv^  (1000  ^m)  aad 
in  a  laagB  Imowa  to  cause 
morpkaisgiGal  diaaaJBS  ia  aoae  vedes 
of  lidiau.  Anbiaat  SGb  le«di  bebw 
recorded  al  the  Didcey  Bidga  aumitotiqg 
statkai  in  Sh«nandoab  NP  (13-21  pgjm* 
annual  average)  are  widdn  the  raqge 
known  to  have  oonlribuled  to  the 
abaaace  of  the  lictei  apedea  Ramaluia 
americana  in  Canada.  A  litaatura 
search  condyrtad  fay  NFS  biolQ^ta 
found  that  of  the  1136  vasoiilar  planta 
spedet  Vnown  to  exist  in  Shenandoah 
NP.  ozone  sensitivity  studies  had  been 
done  on  79  species  and  stdfiir  dkudde 
srasitivity  studies  had  been  done  on  96 
spedes.  Twenty-three  vascular  plant 
spedes  were  shown  to  be  ozone 
senaitne.  and  21  were  ahown  to  be 
sulfur  dioxide  sensitive. 

ImpaetM  of  Pnpoaed  Emuaton  laciease 
amAQRVB 

Tne  rederw  Ijano  pAenajer  iielleves 
that,  beonne  of  die  figraficant  and 
wideepread  exiatog  air  polntion  effects 
occuifteg  within  Slienandoan  f9,  any 
significa^  mcreases  in  SOi,  NOv  or 
VOC  MissiPBS  ODokl  potafrtiaBy  cause 
or  ouulribete  to  adwcfsc  inpecte. 
Indeed,  die  proposed  aabctantiai 
increeae  in  SOi  and  NO.  enianona 
nseedeted  with  the  pending  pennit 
appBcatioas  ia  h^gUy  likely  to:  (1) 
ExaoeriMte  existing  adveiae  vidbitity 
conditions  at  Shenandoah  NP  and  cause 
a  peroeplihie  further  de^adatian  in  park 
visibility;  (2)  haaten  the  acidification  of 
sensitive  streaas  within  die  paik  with 
resulting  effects  aa  aipiaticl^  and  (3) 
threaten  setisitive  peik  vegctatioB.  Tne 
proposed  increases  in  VOC  and  NO. 
emissions  wriQ  contribute  to  already  hi^ 
ozone  levels,  at  times  already  hi^^ier 
than  the  national  standard,  and  impacts 
on  OBone  aendtive  vegetation. 


Piupuaed  FiniJBng  and  Reconunendadon 

Baaed  on  the  above  inforiBation,  die 
Federal  Land  Manegw  prdiininarily 
finds  that  existing  air  poUutioo  effects 
interfeie  with  the  management, 
protection,  and  presentation  of  paric 
resources  and  ^rahiea.  and  diminidi 
vieitareBioyBent.  and.  thetefore,  are 
adverse.  The  Federal  Land  Manager  aiao 
pcelinrinarily  finds  diat  the  cfiecte  of  the 
additkmal  SQh  NO»  and  VOC 
emissions  associated  with  the  electric 
geaerati^  statioB  propoaed  for  the  area 
by  Mutetxade  Uadled  woidd  contribute 
to  and  exaoeibete  the  existing  advene 
fffffti  aad  is»  tharafan.  uaa  rr  rptahio- 

Based  on  these  findings  and  the 
Departtnanf  s  laael  responsibilities  and 


_  rwoaldtalkar     „ 
that  the  SIsiie  develop  a  Statewide 
eariaaioas  OMrtrd  strategy  to  proled  &e 
air  quality  related  valoes  of  Shenandoeh 
NP.  TUs  stratqy  ni^  indnde:  (1)  An 
offset  jm^gram  reqdring  a  peater  than 
onu-foi'  one  enissiuu  reduction 
elsewhere  in  die  Slete  to  ofEset  proposed 
eHiission  increeses  assuciated  wiili 
major  new  or  modified  sources;  and  (2) 
a  provision  setting  a  timeframe  for 
detenuining  maxinnun  allowable  krvds 
of  air  pdhitants  in  the  State  (e.^., 
Statewide  emission  caps).  The  Federal 
Land  Manager  wodd  farther  suggest 
diat  die  Statewide  emisdons  control 
strategy  refled  a  levd  of  allowable 
pollution  that  wHl  paovide  long  torn 
protection  for  critical  natural  resources 
througfhout  the  Conuaonweallb  of 
Virginia. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  Comments  siiould 
specifically  addreas  the  following  issues: 
(1)  Whether  the  existing  air  quality 
effects  at  Shenandoah  NP  are  adverse; 
and  (2)  given  the  Congressional 
mandates  related  to  Shenandoah  NP 
and  the  Federal  Land  Mansgpr'a 
respoadbilities.  whether  it  is  reasonable 
to  conclude  that  the  proposed  increesfts 
in  rmisfims— fit  well  as  any  farther 
inoeases  in  emissions  in  the  area 
withoat  oAetting  decreases    would 
oonbibute  to  adverse  impacta  on  park 
resources.  Finally,  the  Federal  Land 
Manager  nroefal  wefoome  oommenta  end 
reooBuaendationa  aa  to  possible 
eraiaaion  oontnil  atrategws  that  woald 
address  te  air  quality  coooems  at 
SkeBaadoah  NP.  Comments  on  odier 
peneitting  aspects  of  the  proposed 
sources  shonhl  be  directed  to  the  State 
when  the  State  annoanoes  a  pebbc 
comiMnt  period  on  the  approvabibty  of 
these  pniteda. 

Dated:  Setitembei  12, 1990. 
Scott  SawaO. 

DepmfyA  nitHmtStentaiyforFiab  aad 

WI]dli^amdnuiu,aadFmknllmid 

MatufgerforAnaM  wider  tke/uiiadiction  ef 

the  NetioaalPaik  Service. 

[FR  Doc.  90-21903  Filed  »-17-B(k  ktf  ang 


Natural  flaaoiirca  Oamaga  I 

and  RastaraUon  Plan  forllM  Euon 

vaMazOIISpM 

AQCNCV:  Dspartawnt  of  ths  Jatenor. 

acnOK  Hie  1990  State/Federri  Natural 
Resource  Dsaiege  Assesseient  end 
Restora^n  Ran  for  die  Ekkoh  VoUez 
Oil  Spflh  evaflebfflty  end  estabMhment 
of  comment  period  lo  Novenioer  i,  lew. 

availability  of  the  ton  Slate/Faderal 
Natural  Reeoarce  Desage  Aaseaament 
and  Resloratioa  PlaB  and  esteMishes  a 
coaanent  poiod  through  November  1, 
1900.  This  fdat  State/Federal  plan  has 
been  prepared  by  dwTraBtae  Councfl 
and  win  be  aade  avadable  to  the  public 
on  Sipttedwr  15. 1900. 

DATCS:  All  cmnments  concerning  the 
plan  mnd  be  written  and  submitted  to 
the  following  address  by  November  1. 
1990:  Trustee  Council,  P.O.  Box  20792. 
Juneau,  Alaska  99802. 

AODRCSSEt:  A  copy  of  die  1990 
assessmeat  and  restoration  plan  may  be 
obtained  by  contacting  the  Trustee 
Council  at  one  of  the  foUowing 
addrcMea:  Trustee  CoundL  c/o  MS. 
Forest  Service  Pubhc  Affairs  (tdephone 
(907)  586^1806).  PX).  Box  20792.  Juneau. 
Alaaka  00002  or  Trustee  Council,  c/o 
Deputy  Director.  U.S.  Fish  and  Wddlif  e 
Service.  Room  334a  1A49  C  Street  NW., 
Waahin^on.  DC  20240  (telephone  (202) 
20B-«286). 


FOR  RJRTNCR  WIFOIWaTlOW  OONTACT 
U.S.  Fored  Service  Public  Affaire  Office 
(907)  586-M06. 

SU^KCMerTAIIT  MFOfMimoN:  Hie 
March  24, 1989  grounding  of  die  tanker 
Exxon  Valdez  resulted  in  the  discharge 
of  approximately  11  nuQion  gallons  of 
North  Slope  crude  oil  into  Alaska's 
Prince  Wflliam  Sound.  Tbe  oil  moved 
thro\]gh  the  southwedera  portion  of  the 
Sound  and  along  the  coast  of  the 
western  Gulf  of  Alaaka.  affecting 
natural  resources. 

Tbe  nataral  resources  Thistees  (the 
State  of  Alaska.  US.  Departments  of 
Agriculture  and  the  Interior  and  die 
Nationd  Oceanic  and  Afmospheric 
Aifanimstration)  institnled  a  netural 
resource  dnmagr  eesessmeaft  process  to 
estimate  the  daatages  fior  injury,  loss  or 
destruciioa  of  trustee  reaouroes  as  a 
resnlt  of  the  tanker  aoddsBt.  as 
auduifiasd  ander  secHoB  811  of  the 
Clean  Water  Act  (CWA)  and  section  107 
of  the  Cany  rehraaivw  Badronaaental 
Reipoasa.  CoevsosatioB  and  Uebility 
Ad  (CERCLAI.  To  aoooBvUsh  dus  task, 
the  Itastsss  estsfalishsd  a  Tnntee 
CoundL  bassd  in  Alaska,  to  manage  the 


assessment  process.  The  Environmentd 
Protection  Agency  (EPA)  is  an  advisor 
to  the  Trustees  and  Trustee  Council  and 
has  been  designated  by  the  President  to 
coordinate  the  overall  long-term 
restoration  of  the  affected  area  on 
behalf  of  the  Federal  Trustees.  The 
Trustees,  through  the  Trustee  Council, 
prepared  a  Draft  Naturd  Resource 
Damage  Assessment  Plan  and 
Restoration  Strategy  and  made  the  plan 
avaUable  for  public  review  on  August 
18. 1989,  with  a  comment  period  ttuough 
September  aa  1989  (54  FR  33618,  August 
15. 1989).  That  comment  period  was 
extended  to  October  30, 1989  (54  FR 
39586.  September  27, 1989).  In  addition, 
an  opportimity  was  given  for  reviewera 
to  elaborate  upon  their  written 
comments  in  an  ord  presentation  in 
Anchorage,  Alaska  or  Washington,  DC 
(54  FR  47413.  November  14, 1989). 

The  Trustees  have  reviewed  the 
comments  concerning  the  Draft  plan  and 
the  resdts  firam  the  1989  field  season 
and.  through  the  Trustee  Council,  have 
prepared  tiie  1990  State/Federal  Naturd 
Resource  Damage  Assessment  and 
Restoration  Flan  for  the  Exxon  Valdez 
Oil  Spill.  The  studies  in  the  1990  plan 
bmld  upon  the  1989  damage  assessment 
studies.  These  studies  are  designed  to 
identify  the  nature  and  extent  of  the 
injury  to,  loss  of,  or  destruction  of 
naturd  resources  and  will  lead  to  a 
determination  of  damages  as 
compensation  for  that  injury,  loss  or 
destruction.  The  plan  also  indudes 
severd  restoration  feasibility  projeds. 

The  naturd  resource  damage 
assessment  process  considera  (1)  the 
nature  of  the  resources  at  risk.  (2)  the 
nature  of  the  oil  in  the  aquatic 
environment,  (3)  the  exposure  of  the 
resources  to  the  oil,  and  (4)  oil-related 
harm  to  resources.  These  data  provide  a 
base  for  development  of  a  restoration 
plan.  All  damages  received,  exduding 
reasonable  costs  related  to  the 
assessment,  must  be  used  to  restore, 
replace  or  acquire  the  eqdvalent  of  the 
affected  resources. 

The  1990  studies  are  grouped  into  ten 
categories:  (1)  Coastd  Habitat,  (2)  Air/ 
Water,  (3)  Fbh/Shellfish.  (4)  Marine 
Mammals,  (6)  Terrestrid  Mammals.  (6) 
Birds,  (7)  Tedmicd  Services  to  support 
the  resource  studies,  (8)  Restoration.  (9) 
Historic  Properties  and  Archaeological 
Resources,  and  (10)  Economic  Studies.  A 
synopsis  of  comments  recdved 
regarding  the  1988  Draft  Damage 
Assessment  Plan  and  responses  to  those 
comments  are  also  induded. 

Written  comments  concerning  the 
scope,  methodologies  and  cost  of  the 
1990  plan  will  be  accepted  by  the 


Trustees  et  the  above  address  until 

November  1. 1990. 

Maitfai  |.  8unbsf|. 

Deputy  Solicitor. 

[FR  Doc.  9(K221B5  Filed  »-14-«);  12:14  jmi] 

aaxata  cooc  4»is-is-a 

Bureau  of  Land  ManaQanMnt 
[CO-«20-0(M120-11;  C0C-617S1] 

Cotorado:  Invttatton  for  Cool 
ExpkNatkxi  Ucanaa  Application; 
Consolidation  Coal  Ca 

Purauant  to  the  Minerd  Leasing  Ad  of 
February  25, 1920,  as  amended,  and  to 
tide  43,  Code  of  Federd  Regdations, 
subpart  3410.  membera  of  the  public  are 
hereby  invited  to  partidpate  with 
Consolidation  Cod  Company,  in  a 
program  for  the  exploration  of  imleased 
coal  deposits  owned  by  the  Umted 
States  of  America  in  the  following 
described  lands  located  in  Gunnison 
County,  Colorado: 

T.  13  S.,  R.  89  W.,  6th  PM. 
Sec.  16.  SWV^; 
Sec.  17,  All; 

Sec.  16,  Loto  1-4,  EV&WVfc,  EV^ 
Se&  19,  Lou  1-4,  BV^WVfc,  EV%: 
Sea  2a  All: 
Sec.  21,  WVfc 
Sec.28,WM: 

Sec.  3o!  Lots  1-4.  EHWM,  EW. 

Sea  31.  Lou  »-6,  EV^WVi.  EVk; 

Sec.  32,  All: 

Sec.  33.  WV^. 
T.14S.,R.a9W.,ethPAl 

Sea  4,  Lou  7, 8,  SVU^WVi.  SWM; 

Sec.  5.  Ltos  3-6.  SWN'A,  SVi; 

Sec.  6,  Lou  4-ia  SViNEV«.  SEMNWV^, 
WMSWV4.  SEV^. 
T.13S.,R.gOW.,ethPAL 

Sec.  13,  LoU  1-16; 

Sec.  14.  LoU  1. 2, 7-ia  IS,  16; 

Sec  23,  LoU  1-16; 

Sec.  24.  LoU  1-16; 

Sec.  25,  All: 

Sec.  26,  LoU  1-16; 

Sec.  3S,  LoU  1-16; 

Sec3e,AU. 
T.  14  S.,  R.  90  W.,  6th  PM. 

Sec.  1,  LoU  1-4,  SVWH.  SM: 

Sec.  2,  LoU  1-4,  SVWVi,  SVfe 

Sec.ll,NV^%: 

Sea  12,  NHNM. 

The  areas  described  contain  approximately 
13,836J6  acres,  more  or  less. 

The  application  for  cod  exploration 
license  is  Svailable  for  public  inspection 
during  normd  business  houre  under 
serid  number  COC51751  at  die  BLM 
Colorado  State  Office,  Public  Room. 
2850  Youngfield  Street.  Lakewood. 
Colorado  80215  and  at  the  BLM 
Montrose  District  Office,  2466  So. 
Townsend  Avenue.,  Montrose,  Colorado 
81401. 


Any  party  electing  to  partidpate  hi 
this  program  must  share  all  costs  on  s 
pro  rats  basis  with  ths  spplicant  and 
with  any  othsr  party  or  partiss  who 
eled  to  partidpate.  Written  Notice  to 
Intent  to  partic^te  shodd  be 
addressed  to  the  following  and  shall  be 
made  within  30  days  after  die 
publicati(m  of  this  Notice  of  Invitation  in 
the  Federd  Regiatar: 

Richard  D.  Tate,  Chief,  Mining  Law  and 
Solid  Minerals  Adjudication  Section, 
Colorado  State  Office,  Bureau  of  Land 
Management.  2850  Youngfield  Stred 
Lakewood.  Colorado  80215,  and 

Randy  Stockdde,  Resident  Manager. 
Consolidation  Cod  Company  2 
Inverness  Drive  East,  Englewood, 
Colorado  80112. 

RichaidCTats. 

Chief,  Mining  Law  and  Solid Minerak 

Adjudication  Section. 

[FR  Doc.  90-21989  Filed  9-17-90;  8:45  am] 


[Alaaka  AA-4SS79-001 

Propoaad  Ralnatatamatit  of  a 
Termlnatad  ON  and  Qaa  Laaaa 

In  accordance  with  tide  IV  of  the 
Federd  Oil  and  Gas  Roydty 
Management  Ad  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48579-DO  has  been  received 
covering  the  following  lands: 

Coppw  Rhrar  Meridian,  Alaska 

T.8S..R.1W. 
Sec.  9.  NW^SE%  (40  acres) 
The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rentd  will  be  increased  to  $5 
per  acre  per  year,  and  roydty  increased 
to  16%  percent  Tbe  $500  admimstirative 
fee  and  the  cost  of  pubUshing  this  Notice 
have  been  pdd.  The  required  rentals 
and  royalties  accruing  from  May  1, 1990. 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48579-DO  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Minerd  Leasing  Ad  of  1920  (30  U.S.C 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  May  1, 1990,  subject  to  die 
terms  and  conditions  died  above. 

Dated:  September  6, 196a 
NeO  ADoway. 

Acting  Chief,  Branch  of  Mineral  Adfudication. 
[FR  Do&  90-21990  Filed  9-17-90: 8:46  am] 
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R  Fish  and  Wild&fe  Service 

(FWS).  interior. 
:  Notice. 


r.  Pursuant  to  <Im  Goaecfl  oe 
rkiiihriMWtal  Qnel^y  R^etelioM  (« 
era  put  ISOS)  for  Iiqileiaeaiieg 
I^ooednral  Proviuoaa  of  &»  National 
Euviruumental  Policy  Act  (NEPA).  the 
Sarnce  laeaes  nil  Record  of  Decision 
upon  LBMJderetioe  of  tlw  Piaal 
Envira— Btai  fltaitf  mt  far  this 
project  Tka  Service  kas  avalaated  and 
considerad  tke  altamativaa  presented  in 
the  FEIS  to  reduce  sea  lampiey 
abundance  in  Lake  Champlain  for  an 
eight  year  •period  and  has  reriewed  the 

public  iiM Is  on  the  Dreft       

Environmental  Impact  Stateeaent  (Di3S) 
as  weH  as  the  FQS.  Based  on  that 
evaluation  and  review,  the  Service  has 
selected  the  Proposed  Action 
Alternative  described  in  the  FEIS  for 
implementation.  This  ihiilmeiiiatio 
based  on  a  thorough  analysis  of 
environmental.  aodaL  eoonomic  and 
other  essential  cooaidemtkins. 


Lake  Chanqiiain  supported  indigenoos 
p(q>ulatiaB8  of  laadocked  aad/or  sea 
ri  AHaatir  setooa  and  lake  trout 
during  earl|  eettkmant  and 
development  of  the  Lake  Champlain 
Valley.  Adantic  salmon  were  abundant 
in  the  northern  part  of  tfw  lake  and  hi 
some  of  the  larger  tributaries  indadmg 
the  Great  Cha^.  Utde  Chazy.  Saranac. 
SahnoB.  Little  A  usable.  Ausable.  Boquet 
Rivers  in  New  Yoik  and  the  Winooski. 
Lamoille,  hfissisqutri  Sivers  and  Otter 
Creek  in  Vermont  Lake  trout  catdi 
records  as  far  badi  as  1817  indicate  tiiat 
this  species  was  present  in  the  lake,  bat 
these  fish  were  apparently  much  less 
abundant  than  salmon. 

Both  species  were  rapitfiy  depleted  as 
deveropnent  in  uie  eree  progressed 
daring  ne  ISOOTs.  Excessive  harvests  of 
spawidng  otocke  bf  a  eariety  of  hi^y 
efsBclife  ■etBoda  AMoe  daiaging 
inroads  into  both  species.  Sdnon 
suSsrod  addltiaoal  setbacks  as  dieir 
straaas  ipawaiBB  habUato  were  atered 
by  developaaatal  aUlwiUse  witfato 
wateiahedB.  Oaas  ooaalnictkB  akmg 
lower  reacbes  of  scoe  riven  Mocked 
upstream  movement  of  sahnon  to 
previously  accessible  qiawning  areas. 
Native  saihnon  were  probably  extirpated 
by  WMMllflSO  end  native  luce  troot  Buy 
have  beoa  extinct  or  ueailj  ao  by  1900. 
Restorative  stoddng  efforts  for  both 


species  < 

during  the  late  1800's  folbwiag  Hw 
development  of  techniquea  for 
propagating  trout  and  sahaon.  Aa 
attanpt  was  also  aaade  to  ialroduoe 
Pacific  sahnon  during  this  period.  Ibese 
plantings  failed  and  rarther  efforts  to 
stodi  Udie  troet  or  salmon  hi  die  lake 
were  discjaliasH  aatfl  the  laid-lflas'e. 

In  1958.  New  York  and  Vermont  began 
anmiiilly  ^atJAa^  ■wrfrat*  nandiM  of 
lake  trout  1^  1968.  several  hundred  lake 
trout  cau^  liy  OHf^atB  to  te  victoity  of 
Willsbore  Arfnt.  New  Yoric  wars  traced 
back  to  New  York  stockings  aade  to 
1960  and  1961.  During  the  1960'8  New 
Ycnk  also  created  a  bnited  Atlantic 
salmon  fishery  in  fte  lower  readies  of 
the  Boqnet  and  Saranac  Riveie.  These 
salmon  rmis  resulted  from  plantings  of 
Atlantic  sahnon  fingeriings  in  suitable 
upstream  uuiseiy  areas.  Upon 
smohificetian.  these  young  sahnon 
migrated  downstream  to  Lake 
Champlain. 

Encoereged  by  these  Bmited,  bot 
successful  stocking  efforts.  New  Yoric 
Vermont  and  the  U^  Fish  and  WikUife 
Service  began  joint  planning  eSocto  for 
development  of  salmonid  fisheries.  Tliis 
led  to  the  fonnation  of  the  L^e 
Champlain  Fteh  and  Wildlife 
Management  Cooperative  in  1973.  The 
Cooperative  is  composed  of  a  Policy 
Committee  and  a  Technical  Committee. 
Under  cooperative  agreement  the  New 
York  Department  of  Enviraoiaental 
Conservation  (DEC),  the  Vermont 
Department  of  Fish  and  Wildlife  (VFW), 
and  the  U.S.  Fish  and  WUdhfe  Service 
(USFWS)  developed  a  tmified  epproecb 
to  protect  and  manage  the  fish  and 
wildtife  resources  of  intentale 
significance  in  Lake  Champlain. 

A  major  goal  of  die  Cooperative's 
program  was  to  develop  and  maintain  a 
diverse  salmonid  fishery  to  sajylement 
the  existing  fisheries.  Aaioag  tbe 
potential  problems  foreseen  by  the 
Cooperative  which  could  haoqier 
successful  development  of  the  safanonid 
fishery  in  Lake  Champlain  was  die 
presence  of  the  sea  lamprey.  As  die 
program  progressed  and  larger  nombets 
of  salmonids  were  caught  anfl^rs  and 
the  management  agendes  became 
increasiA^  concerned  over  the 
occurrence  of  sea  lamprey  attacks  on 
these  as  well  as  other  fishes. 

Cogninnt  of  the  need  for  a  BMire 
aggressive  approach  to  tovestigating  die 
inflect  of  aea  laiapfeye  on  salnonid 
populatiaaB  aad  fiahories,  a  *l.ake 
Chaaplria  Sabannid  AaspisiBat 
Program"  waa  developed  and 
hnplementod  to  "OKL  Tbe  eea  haqxey 
assessmaat  slady  tod  to  the  caadastaa 
Ihal  lialaiiipiiii  aia  ahiidaiil  luTaliii 
Champlain.  Significant  sea  kunprey 


I  prodactiflB  areas  include  ts 
streaan  and  5  delta  eraas.  Ife  jor 
aaaaeoocto  inieaiatioaB  oomr  to  8 
streaaH.  Sevea  are  te  New  York 
hicluding  the  Great  Chazy.  Sermac. 
SahnoB,  Ulfto  Aaaable.  AasaUe  end 
Boquet  Mvar  ddtas.  Aaaaoooete 
distribation  vridrin  dalto  areas  covers 

The  selnoahl  aaaesaaMnt  stadies 
conchided  that  landkiGked  Adantic 
sahaon,  staeMiead  aad  browa  troat  are 
present  at  retotively  tow  abandance 
levels.  Aiigllag  aacceas  is  moderate, 
with  saccaas  far  satanoB  being  better 
than  for  stwflbwad  or  brown  troat 
Experience  widi  these  3  species  has 
been  disappatadBg.  far  below  agency 
expectatioBB  both  far  naBbeis  aiid  wxea 
of  fish  availabto  to  or  harvested  by 
anglers.  lUs  is  viewed  with  concern 
given  the  qiparent  high  prodoctivity  of 
the  lake  as  indicated  by  superior  growth 
rates  for  each  qwciea. 

Lake  trout  are  also  heavily  attacked 
by  sea  lanptey.  hot  swival  is  sufficient 
to  provide  e  aioderaielygoodfisheiy. 

Lake  Chaaiplau  pofwlatioas  are 
characterieed  by  a  scarcity  of  lai<ge.  oki- 
age  fish,  a  condition  that  would  not  be 
expected  given  the  superior  ^tiwth  rates 
and  relatively  light  eiqitoitatioo  unless 
total  annual  mortality  rates  were  hi^ 
The  implication  is  that  relatively  few 
fish  are  surviving  to  trophy  sise. 
Lamprey  predatioo  is  the  most  likely     . 
explanation  since  sahnonids  are  a 
preferred  pvey. 

Sea  lamprey  attadu  also  occur  on 
some  other  Ledce  Champlain  gamefish 
species  and  are  of  particular  concern  for 
walleye.  Here,  attack  rates  are  hi^est 
on  larger,  older  fish,  a  high  proportion  of 
which  are  adult  females.  This  may  be  of 
special  significance  wiOi  the  Great 
Qiazy  River  walleye  subpopulation 
whic£  appears  to  have  dedined 
substantially  since  die  19B0's. 

The  Lake  Champlain  Sahnonid/Sea 
Lamprey  Subcommittee  amcluded  that 
sea  lamprey  are  having  a  major  impact 
upon  salmon,  brown  trout  and  stec^ead 
and  a  substantial  impact  on  lake  trout  in 
Lake  ChanqileiB. 

Tbe  public  paitidpation  process  on 
this  proposal  began  in  1966.  The  Notice 
of  Intent  to  prepare  the  DOS  was 
published  to  die  September  6. 1965 
Foderslli«blBr.  Tbe  Notice  of 
Availdi9tty  of  tbe  DEB  was  pnbUshed 
in  November  1987.  Tbe  coonnent  period 
on  the  Du8  ended  December  1. 1989. 
The  Notice  of  AvaSahihty  of  the  TQS 
appeared  ta  me  Aogost  9,  ISBOndetu 
Ri^bter.  Foarecoptag  meetings  and  tvro 
pubUc  maeHap  OB  the  DBS  were  held, 
divided  eqai^  betwusa  Veraiont  and 
New  York. 


Permits  have  been  issued  far  the 
proposed  treataiaBts  l^  tbe  New  York 
Department  of  Environmental 
Conservation,  toe  Adirondadc  Park 
Agency  and  tlie  Vennont  Agency  of 
Natur^  Resources. 

Tbe  Selactod  Mieraatfve 

The  selected  alternative  is  the 
Proposed  Action  described  in  the  FEIS. 

1.  Achieve  maximum  practical  short- 
term  rednctioa  of  parasitic  phase  sea 
lamprey  via  2  applications  of  chemical 
lampriddes  to  13  tributaries  and  5  delta 
areas.  The  first  application  would 
include  all  si^aficant  lamprey  producing 
tributary  and  delta  areas.  Timing  and 
scope  of  the  seomd  appUcation  would 
be  based  on  post  treatment  ammocoete 
recovery  surveys  but  would  be  plaimed 
to  occur  4  years  after  the  first  treatment 
and  would  likely  be  as  extoisive. 

2.  Continue  planting  lake  trout 
landlocked  st^on,  steelhead  and 
brown  trout  at  present  stocking  level  of 
about  890,000  yearlings/smolts  annually. 

3.  Construct  a  temporary  sea  lamprey 
barrier  dam  on  Trout  Brook  if  the 
Commissioner  of  Vermont's  Department 
of  Environmental  Conservation 
determines  dint  this  is  feasible  and  its 
construction  can  be  completed  before 
the  first  scheduled  TFM  treatment  of 
Trout  Brook  in  the  fall  of  1991,  or  as 
soon  as  possible  thereafter. 

4.  Determine  economic  and 
infi-astructure  impacts,  changes  in  the 
salmonid  populations  and  sportfisheries, 
and  forage  fish  (smelt)  and  sea  lamprey 
population  changes  resulting  from  die 
sea  lamprey  control  program.  Details  of 
the  evaluation  program  are  given  in  the 
FEIS.  Intensive  monitoring  would 
commence  during  the  year  of  first 
treatment  and  end  3  years  after  the 
second  for  a  total  commitment  of  about 
8  years.  A  reduced  assessment  program 
would  be  conducted  in  the  interim  in 
order  to  evaluate  ongoing  management 
Determine  lampridde  impacts  on 
macroinvertebrates  and  fish  as  required 
by  Vermont  and  New  York  state  agency 
permits. 

5.  Upon  convletion  of  these  studies, 
formulate  a  loag-term  management  plan, 
policy  and  strategy  to  mitigate  the 
adverse  effects  of  sea  lamprey  in  Lake 
Champlain. 

Ammocoetes  are  sufiicientiy 
abundant  to  78  miles  of  13  United  States 
tributaries  and  5  delta  areas  to  require 
treatment  Treatments  are  required  in  9 
New  York  straams  todnding:  The  Great 
Chazy.  Saranac  Salmon.  Litde  Ausable. 
Ausable.  and  Boquet  Rivers;  Beaver  and 
Putman  Creeks;  aiad  M  t  Hope  Brook.  In 
Vermont  3  streams  induding  Lewis 
Creek,  Trout  ftook  and  Stone  Bridge 
Brook  will  be  heated.  Indian  Brook  was 


initially  racommended  far  TTM 
treatment  However,  it  has  now  I 
^thdrawn  to  com|rietaly  prated  the 
endangered  northern  brook  Uunprey  in 
die  Indian  Brook— Malletta  Creek 
System.  The  13th  stream,  the  Poultney 
River,  is  shared  by  both  states  es  an 
interstate  boundairy.  In-lake  delta  areas 
to  be  treated  with  Bayer  73  (5%  granular) 
encompass  850  acres.  All  are  located  in 
New  York  waters  of  the  Mato  Lake. 
Sea  lamprey  control  is  planned  to 
begin  in  Septerab^  1990  after  Labor 
Day.  TFM  and  Bayer  73  control 
treatmento  are  planned  to  be  phased  in 
over  a  three  year  period  as  outlined 
below  and  conducted  in  conformance 
with  all  conditions  of  the  Vermont 
permit  and  New  York  permits  (New 
York  DEC  and  Adirondack  Park 
Agency.)  Bayer  73  surveys  will  be 
conducted  in  accordance  with 
conditions  in  the  N.Y.  Department  of 
Environmental  Conservation's  Bayer  73 
and  wetiands  permito.  the  Adirondack 
Park  Agency  wedand  permit  and  the 
Vennont  Department  of  Environmental 
Conservation's  aquatic  nuisance  control 
permit 
19906' 1094  TFM  only—Sa\moa,Utile  ' 

Ausable,  Ausable,  Boquet  Putnam, 

Beaver  and  Lewis. 

1991  Br  1995  TFAf— Great  Chazy, 
Poultney/Hubbardton,  Mt  Hope, 
Trout  aqd  Stonebridge. 

Bayer  73— Deltas  of  Suwiac,  Salmon. 
Littie  Ausable,  Ausable  and  Boquet 

1992  &  1996  TFM  only— Saranac. 
Post-Labor  Day  scheduling  of  control 

treatments  will  minimi7.p  potential  for 
human  exposure  to  lampriddes  since 
tbe  main  summer  tourist  season  will 
have  ended.  This  timing  will  also 
minimize  exposure  of  wetiands  to  the 
lampricides  since  lake  levels  and  stream 
disdiaiges  will  be  lower  than  in  late 
spring.  The  treatment  scheduling  noted 
above  could  be  changed  depending  upon 
treatinent  conditions  and/or  completion 
of  essential  mitigation  for  industrial 
(Saranac  River)  or  munidpal  (Great 
Chazy  River)  water  supplies. 

Other  Altemativas  Considarad 

Four  alternatives,  induding  the 
proposed  action,  were  considered  to  die 
FEIS. 

Alternative  II.  This  alternative 
involves  implonentatioo  of  a  permanent 
sea  lamprey  control  pfogram  using 
lampricides  as  the  primary  control 
method,  sniqileinented  with  selective 
development  of  sea  lamprey  barriers. 
Long-turn  fine  tuning  vrould  lead  to  toe 
most  coet-effident  and  environmentally 
compatib4e  program,  tocorporating  new 
sea  lamprey  oontrd  methoids  as  they 
became  available.  While  this  ahemative 


would  not  provide  a  i 
evaluation  of  prop 
tofonaatioB  avaflabU  froa  «w  Great 
Lake  and  Fh^ar  Lakes  aaggest  diet  diis 
approadi  woald  peobably  be  correct 
stoce  a  ladocttoB  to  sea  kniprey 
abundance  woaki  lead  to  draawtic 
improvements  to  saliBonid  abundanoe 
and  size,  fisheries  quality  and 
recreational  and  economic  benefits. 

Costa  for  this  altatnative  are 
estimated  at  t8.1«l  AM  far  aa  11-year 
period  (to  complete  bantor  dam 
construction)  or  $740,125  annually. 
Average  annual  costa  would  be  reduced 
to  $862,125  if  beirier  dam  costo  are 
amortized  over  a  3S-yeer  period. 
Included  to  these  estimates  are  costa  for 
lampridde  treatments,  barrier  dam 
constroction.  salmonid  propagation  and 
stocking,  and  monitoring  and 
assessment 

Exduding  benefita  from  the 
comprehensive  evaluation  incorporated 
into  the  Proposed  Action,  othet  benefita 
are  similar  to  those  expected  from  the 
preferred  alternative  and  would 
continue  long  term.  This  is  an  advantage 
to  businesses,  etc  because  it  would 
allow  for  planned  expansion  of  fupport 
facilities  to  accommodate  increased  use 
without  fear  of  economic  contraction 
should  control  be  discontinued  after  8> 
years. 

Adverse  impads  from  use  of 
lampriddes  would  be  the  same  as  those 
noted  for  the  Proposed  Action.  In 
addition,  there  would  be  significant 
adverse  impacta  associated  ivith 
development  of  sea  lamprey  barrier 
dams. 

Alternative  UL  This  alternative 
abandons  all  efforts  to  control  sea 
lamprey  and  a  substantial  cutback  to 
annual  salmonid  stocking  levels 
resulting  from  termination  of  federal 
involvement  to  die  program. 

Costo  for  this  alternative  would  be 
limited  to  sahnonid  propagation  and 
stoddng  or  aboat  $206,000  aimually. 
Benefits  to  the  salmonid  firiiery  from 
this  alternative  would  be  less  than  dibse 
presently  obtained  widioot  sea  lamprey 
control  as  a  result  of  the  reduction  to 
stocking  and  increased  predation  by  sea 
lamprey.  Environmental  toipacts  ami 
concerns  assodated  with  use  of 
lampriddes  and  barrier  dans  are 
eUminated  as  is  tbe  need  for  funding  to 
support  sea  iam|Mey  control/evaluatton 
effcals. 

The  major  adverse  fanpad  is  that  it 
would  never  be  possible  to  adiieve  the 
maximum  projected  harvest 
recreational  and  econoodc  benefita 
which  are  possible  with  effective  control 
of  sea  lamprey.  Annual  defidto  under 
this  alternative  are  as  follows:  unmet 
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catch— 20,800  Mlmonids  or  105.200 
pounds;  tminet  angler  trips— 67.000;   ' 
ijnmet  economic  benefits  from  an^er 
expenditures— $2,480^)0;  unmet 
econtnnic  impact  using  a  multiplier  of 
2— $4,972,000.  Other  adverse  impacts  ~ 
such  as  relatively  poor  survival  of 
sahnonids,  high  sea  lamprey  attack 
rates,  etc  would  continue  at  increased 
levels. 

Alternative  IV.  This  alternative  would 
lead  to  suspension  of  die  sahnonid 
program  by  terminating  stocking  and 
abandons  any  effort  to  control  sea 
lamprey. 

Costs  associated  with  those  activities 
would  be  eliminated.  The  major  benefits 
from  implementing  this  alternative 
include  the  avoidance  of  all  adverse 
environmental  impacts  associated  with 
a  salmonid/sea  lamprey  management 
program,  and  the  ability  of  the  resource 
management  agencies  to  redirect  funds 
to  odier  high  priority  programs. 

The  maJOT  adverse  impacts  are  that 
aU  benefits  associated  with  a  sahnonid 
fishery  would  be  eliminated  because 
sahnonid  populations  are  driven  to 
virtual  extinction:  the  opportunity  to 
restore  two  native  sahnonids. 
landlocked  Atlantic  salmon  and  lake 
trout,  would  be  lost  forever,  and  the 
large  sea  lamprey  population  would 
likely  reduce  populations  of  other  game 
and  pan  fihes  by  increased  predation. 

Annual  benefits  foregone  under  this 
alternative  include  potential  harvests  of 
36,300  sahnonids  weighing  163.200 
pounds.  117.000  angler  trips  generating 
about  $4,309,000  in  angling-related 
expenditures. 

Other  program  alternatives.  Those 
considered  but  dismissed  because  they 
would  be  ineSiective  include  the 
following: 

1.  Partial  sea  lamprey  control  using 
only  barrier  dams  (no  lampriddes). 

2.  Partial  sea  lamprey  control  treating 
one  major  sea  lamprey  inhabited  basin 
with  lampriddes  and  holding  a  second 
basin  as  an  untreated  control. 

Alternative  methods.  Twelve  methods 
for  sea  lamprey  control  were  examined 
as  possible  alternatives  to  the  use  of 
lampriddes.  These  indude  trapping, 
fishing,  electrofishing,  parasites  and 
pathogens,  natural  predators,  sterile 
male  releases,  attractants  and 
repellents,  competitive  displacement  by 
nonparasitic  lamprey,  modification  of 
stream  habitat  increased  stocking  of 
sahnonids.  stocking  of  sea  lamprey 
resistant  strains  of  sahnonids  and  a 
reduction  in  sahnonid  stocking.  It  was 
conduded  that  none  would  be  effective 
in  the  control  of  sea  lamprey  in  Lake 


The  Kfinimisatioo  of  Impacts  and  Piririk 
Cmmeius 

The  Proposed  Alternative 
incorporates  a  variety  of  measures  to 
mintmixe  the  adverse  environmental, 
sodal  and  economic  impacts  as  much  as 
practicable.  The  permits  which  were 
issued  by  NYDEC,  Vermont  Agency  of 
Natural  Resources  and  the  Adirondack 
Paiic  Agency  contain  numerous 
conditions  which  relate  to  mitigation  of 
project  related  impacts.  These  permits 
were  induded  by  reference  in  the 
Proposed  Action  Alternative  in  the  FEIS. 
In  addition  to  the  studies  induded  in  the 
DEIS,  several  permit-related  studies  will 
be  done.  These  indude:  a  study  of  the 
effects  of  TFM  on  macroinvertebrate 
populations  and  nontaiget  fish 
populations  in  Lewis  Creek,  the 
effectiveness  of  a  temporary  sea 
lamprey  barrier  dam  on  Trout  Brook,  a 
four  year  study  to  determine  the  impact 
of  Bayer  73  and  inddental  exposure  to 
TFM  on  macroinvertebrates  at  selected 
delta  sites  and  studies  on  the  Eastern 
sand  darter.  Specific  measures  to 
minimize  impacts  of  and  public  concerns 
about  the  proposed  action  are  identified 
in  the  Findings  and  Dedsion  section  of 
this  document 

Findings  and  Decisions 

Having  reviewed  and  considered  the 
FEIS  for  the  Eight  Year  Experimental 
Program  to  Control  Sea  Lamprey  in  Lake 
Champlain  and  the  public  comments 
thereon,  the  Service  finds  as  follows: 

1.  The  requirements  of  NEPA  and 
implementing  regulations  have  been 
satisfied:  and 

2.  Statutory  authority  for  the  Service's 
funding  of  the  projed  exists  under  the 
Dingell-Johnson  Act  16  U.S.C  777-777k. 

3.  Consistent  with  sodal  economic 
programmatic  and  environmental 
considerations  from  among  the 
reasonable  alternatives  thereto,  the 
Proposed  Action  alternative  is  one 
which  minimizes  or  avoids  adverse 
environmental  effects  to  the  maximum 
extent  practicable,  induding  the  effects 
discussed  in  the  FEIS:  and. 

4.  Consistent  with  the  sodal. 
economic  and  other  essential 
considerations,  to  the  maximum  extent 
practicable,  adverse  environmental 
effects  revealed  in  the  environmental 
impad  statement  process  will  be 
minimized  or  avoided  by  incorporating 
as  conditions  those  mitigative  measures 
identified  in  the  Proposed  Action  in  the 
FEIS  and  its  supporting  appendices. 

Having  made  the  above  findings,  the 
Service  has  dedded  to  proceed  with 
implementation  of  the  Proposed  Action 
alternatives. 


The  dedsion  to  implement  this 
alternative  is  subjed  to  the  following 
conditions: 

a.  AU  applicable  regulatory 
requirements  and  approvals  will  be 
satisfied  or  obtained. 

b.  All  state  permit  conditions  (DEC 
APA  and  ANR)  are  hereby  adopted  as 
part  of  this  finding  and  will  be  met. 

c.  All  studies  and  other  conditions 
contained  in  the  FEIS  Proposed  Action 
alternative  are  adopted  by  the  Service. 

d.  Conditions  b.  and  c.  will  be 
incorporated  into  the  all  Federal  Aid 
agreements  for  this  projed. 

This  Record  of  Decision  will  serve  as 
the  written  facts  and  conclusions  relied 
on  in  reaching  tiiis  decision.  This  Record 
of  Dedsion  was  approved  by  the 
Regional  Diredor  of  the  Service  on 
Septemb^  11. 199a 

Dated:  September  11, 1990. 

lamas  E.  Weavw. 

Acting  Regional  Director. 

[FR  Doc.  90-22035  Rled  9-14-00;  8:45  am] 
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Minerals  Management  Service 
[FES  90-26] 

Gulf  Of  Mexico  Region;  Availability  of 
the  Final  Environmental  Impact 
Statement  Regarding  Propoeed 
Central,  Western,  and  Eastern  GuH  of 
Mexico  Sales  131/135/137 

The  Kfinerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to  tiie 
proposed  1991  Outer  Continental  Shelf 
(OCS)  oil  and  gas  lease  sales  in  the 
Central,  Western,  and  Eastern  Gulf  of 
Mexico  (COM).  The  proposed  Centeral 
Gulf  Sale  131  will  offer  for  lease 
approximately  28.1  million  acres,  the 
Western  Gulf  Sale  135  will  offer 
approximately  26.3  million  acres,  and 
the  Eastern  Gulf  Sale  137  will  offer 
approximately  47.5  million  acres.  Single 
copies  of  the  final  EIS  can  be  obtained 
bom  the  Minerals  Management  Service, 
Gulf  of  Mexico  Region,  Attention:  Public 
Information  Office,  1201  Elmwood  Paik 
Boulevard,  room  114,  New  Orleans. 
Louisiana  70123. 

Copies  of  the  final  EIS  will  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Austin  Public  Library,  402  West  Ninth  Street 

Austin,  Texas; 
Houston  Public  Library,  SOD  McKimiey  Street 

Houston.  Texas; 
Dallas  Public  Library,  1513  Young  Street 

Dallas.  Texas;  ^ 

Brazoria  County  Libraiy,  410  Brazoport 

Boulevard,  Ftaeport  Texas; 


LaRataina  library,  S05  Mesquits  Sinet. 

Cofpus  Chriaii  Texas; 
Texas  Southmost  CoUofe  Ubtaiy.  1825  May 

Street  Browasville,  Texas; 
Rotenbeig  Iibi«y.  2910  Ssaiy  Street 

Gohrwloii.  Tteas; 
Texas  State  Library,  1200  Bnzos  Street 

Austin,  Texas; 
Texas  A  ft  M  University,  Evans  Libraiy, 

^>ence  and  Lvbbock  Streets,  Cdlage 

Station,  Texas; 
University  of  Texas,  I^don  B.  Iohns<m 

School  of  Public  Affairs  Library.  2313  Red 

River  Sbeet  Austin.  Texas; 
The  University  of  Texas  at  Dallas  Library, 

2801  North  Floyd  Road,  Richardson.  Texas; 
Lamar  University,  Gray  Library,  Virginia 

Avenue,  Beaumont  Texas; 
East  Texas  State  University  Library.  2000 

Neal  Street  Commerce,  Texas; 
Stephen  F.  Austin  State  University,  Steen 

Lil>rary,  Wilson  Drive,  Nacogdoches. 

Texas; 
University  of  Texas.  21st  and  Speedway 

Streets,  Austin,  Texas: 
University  of  Texas  Law  SdxwL  Tariton  Law 

Libraiy,  727  Bast  28tb  Street  Austin.  Texas; 
Baylor  University  Library,  1312S  Third  Street 

Waco.  Texas; 
University  of  Texas  at  Arlington,  701  South 

Cooper  Street  Arlingtoa  Texas; 
University  of  Houston-University  Park.  4800 

Calhoun  Boulevard.  Houston.  Texas; 
University  of  Texas  at  El  Paso,  Wiggins  Road 

and  University  Avenue,  El  Paso.  Texas; 
Abilene  Christian  University,  Margaret  and 

Herman  Brown  Library,  1800  Campus 

Court  Abilene,  Texas; 
Texas  Tech  University  Library.  18th  and 

Boston  Street  Ljibbodc.  Texas; 
University  of  Texas  at  San  Antonio,  John 

Peach  Boulevard,  San  Antonio,  Texas: 
Tulane  University,  Howard  Tilton  Memorial 

Library.  7001  lYeret  Street  New  Orleans, 

Louisiana; 
Louisiana  Tech  University,  Prescott  Memorial 

Library.  Everet  Street  Ruston,  L,oui8iana; 
New  Orleans  PnbUc  library.  219  L,oyola 

Avenue.  New  Orleans.  I^uisiana; 
University  of  New  Orleans  Library. 

Lakeshore  Drive,  New  Orieans,  Louisiana: 
Louisiana  State  Library,  760  Riverside  Road. 

Baton  Rouge.  Louisiana: 
Lafayette  PubKc  library,  301 W.  Congress 

Street  Lafayette,  Louisiana; 
Calcasieu  Pariah  Library,  411  Pujo  Street 

Lake  Charies,  Louisiana; 
McNeese  State  University,  Luther  E.  Frazar 

Memorial  Library,  Ryan  Street  Lake 

Cliarles,  Louisiana: 
Nicbolls  State  University,  NichoUs  SUte 

libo'aiy,  Leighton  Drive,  Thibodaux. 

Louisiana; 
University  of  SouAwestem  Louisiana,  Dupre 

Library,  302  East  St  Mary  Boulevard, 

Lafoyetts,  Louisiana; 
LUMCOM.  Libtaiy,  Star  Route  541.  Chauvin. 

Louisiana; 
Harrison  Conaty  Library.  14th  and  21st 

Avenues.  Guli^>ort  Mississippi: 
Gulf  Coast  Research  Laboratory.  Gunter 

Libraiy,  703  East  Beach  Drive,  Ocean 

Springs,  Mssissippi; 
Auburn  Univosity  at  Montgomery.  Library, 

Taylor  Road.  Montgomety.  Alabama; 


IMranily  of  Alabaaa  Ufacaries.  800 

Univstaily  Bodevafd  Bast ' 

Alabana; 
Mobile  Public  Library.  701  Govenmaot 

Street  Mobile.  Alabama; 
Montgomery  Public  Libraiy.  445  South 

LawTCBca  Street  MaatyaMiy.  Alabaaa: 
Gulf  Shores  Public  LOMwy.  Maaidpal 

(Complex,  Route  3,  Gulf  Shores.  Alabama; 
Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consoitiuni. 

Libraiy,  BienvUle  Boulevard.  DaapUa 

Island.  Alabaau; 
University  of  South  Alabanuu  University 

Boulevard.  Mobile.  AlabasDw; 
University  of  Florida  Libraries,  University 

Avenue,  Gainesville,  Florida: 
Florida  A  ft  M  University,  Colenan  Memorial 

Libraiy,  Martin  Luther  King  Boulevard. 

Tallahassee,  Florida: 
Florida  State  University,  Strozier  Library, 

Call  Street  and  Copeland  Avenue, 

Tallahassee,  Florida: 
Florida  Atlantic  University,  Libraiy,  20th 

Street  Boca  Raton,  Florida; 
University  of  Miami  Library.  4800 

Ridcenbacker-Causeway.  Miami  Florida; 
University  of  Florida,  Holland  Law  Coiter 

Library.  Southwest  2Stfa  Street  and  2nd 

Avenue.  Gainesville,  Florida; 
St  Petersburg  Public  Library.  3745  Ninth 

Avenue  North,  St.  Petersburg.  Florida; 
West  Florida  Regional  Ubraiy.  200  West 

Gregory  Street  I>ensacota.  Florida; 
Florida  ^forthe8t  Regional  Library  System,  25 

West  Government  Street  Panama  City. 

Florida; 
Leon  County  Public  library,  127  North 

Monroe  Street  Tallahassee.  Florida; 
Lee  County  Library,  3355  Fowler  SU«et  Fort 

Myers,  Florida; 
Chariotte-Glades  Regional  Libraiy  System. 

2260  NW.  Aaron  Street  Port  Charlotte. 

Florida; 
Tampa-Hillsborough  County  Public  Libraiy 

System,  800  North  Ashley  Street  Tampa, 

Florida; 
Key  Laigo  PuUic  Libraiy.  09551  Na  3 

Overseas  Highway.  Key  Largo.  Florida; 
Selby  Pubhc  Library.  1001  Boulevard  of  the 

Arts,  Sarasota,  Florida; 
Collier  County  Public  Library.  850  Central 

Avenue,  Naples,  Florida; 
Marathon  Public  Library.  3152  Overseas 

Highway.  Marathon.  Florida; 
Monroe  County  Public  Library,  700  Fleming 

Street  Key  West  Florida. 

Dated:  Septeml>er  13, 1990. 

CaroHtaKaHwv. 

Acting  Deputy  Director,  Minerah 
Management  Service. 
Approved: 

Jooatlian  P.  Deasoo. 

Director,  Off  ice  of  Environmental  Affairs. 

[FR  Doc.  90-22003  Filed  9-17-00;  8:45  am] 
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Ci^  Cod  National 


Seashofo  Advleory 


Notice  is  hereby  given  in  acoonlaiica 
with  the  Federal  Advisoqr  Coaiaiitlae 
Act  (Pub.  L  92-463. 86  Stat  77a  5  U.S.C 
App  1 1(4.  that  a  meeting  of  dw  Cape 
Cod  National  Seadiofs  Adviaocy 
Commission  wtfl  be  held  Friday. 
September  28. 1990. 

The  Commission  was  reestablished 
pursuant  to  PubUc  Law  99-349, 
Amendment  24.  Tlte  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  die  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5  of 
the  Act  establishing  the  Seashore. 

The  commission  members  will  meet  at 
Headquarters,  Marconi  Station,  South 
Wellfleet  Massachusetts  at  10  a.m.  for  a 
two-hour  field  trip  to  North  Truro  Air 
Force  Station.  This  is  open  to  the  public, 
however,  no  transportation  will  be 
provided  them.  The  public  may  follow 
the  vehicles  transporting  the 
Commission  and  listen  to  discussions  at 
North  Truro. 

The  regular  business  meeting  will 
convene  at  Park  Headquarters.  Marconi 
Station,  South  Wellfleet  Massachusetts 
at  1  p.m.  for  the  following  reasons: 

1.  Reports  of  Officers; 

2.  Superintendent's  Report 

3.  Review  of  Issues  discussed  in  touring 
North  Truro  Air  Force  Station; 

4.  Review  of  redrafted  purpose  and 
signiflcance  section  of  the  Draft  Statement  for 
Management  for  Cape  Cod  National 
Seashore; 

5.  Review  of  Subcommittee  reports  for 
Advisory  Commission's  Review  of  Draft 
Statement  for  Management 

8.  Opportunity  for  Public  Comment  and 
7.  Other  Business. 

The  business  meeting  is  open  to  the 
public.  It  is  expected  that  15  persons 
wiD  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  tUs  meeting  may  be 
obtained  from  the  Superintendent  Cape 
Cod  National  Seashore,  South  Wellfleet 
MA  02663. 
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Dated  Seirtembar  11, 188a 
G«raUD.PMtan. 

Regional  Director. 

[FR  Doc.  90-21958  Filed  0-17-80;  845  am] 
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PMuonai  naQMiar  or  nisionc  rncsa; 
NottllcaMon  of  Pandhig  NowUnatlona 

Nominatioiu  for  the  foUowing 
propertiea  being  conaidered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  8. 1990  Pursuant  to  S  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-71*27.  Written  comments  should 
be  submitted  by  October  3. 1990. 
CaraiD.SIiull. 
Chief  of  Registration,  National  Register. 

ALABAMA 

Sbalby  County 

University  ofMontevallo  Historic  District 
(Boundary  Increase).  Rou^y  bounded  by 
Bloch  St,  Farmer  St..  Flowerfaill  Dr.,  King 
St.  Valley  St,  and  Middle  St,  MontevaUo, 
80001529. 

ARIZONA 

Maricopa  Couniy 

McClintock.  James  H.  House.  323  E.  WilletU 
St,  Phoenix,  80001525. 

Ffma  Coonty 

Men's  Gymnasium,  University  of  Arizona,  E. 
Fourth  St,  Unversity  of  Arizona  campua. 
Tucson.  90001528. 

Final  County 

Coolidge  Woman's  Club,  240  W.  PinUey 
Ave.,  Coolidge,  00001524. 

MARYLAND 

Chariea  County 

S)pys  Airk  N  of  ict  of  MD  227  and  US  301, 
White  Plains  vicinity,  90001523. 

kflCHIGAN 

OtUwa  County 

Holland  Downtown  Historic  District, 
Rou^ily,  Ei^th  St  from  Jnat  B  of  Cdlege 
Ave.  to  River  Ave.  and  River  Ave.  from 
Ninth  St  to  )ust  N  of  Eighth  St,  Holland. 
80001534. 

NEWMEXIOO 


Mesa  Ranger  Station  Site  (Lincoln  Phase 
Sites  in  the  Sierra  Blanco  Region  MPSX 
Address  Restricted,  Nogal  vidnity 
90001633. 

Nogal  Mesa  Kiva  Site  (Lincoln  note  Sites  in 
the  Sierra  Blanco  Region  MPS),  Addnss 
Restricted.  Nogal  vicinity  90001532. 


Nogal  Mesa  Site  (Lincoln  Phase  Sites  in  the 
Sierra  Blanco  Region  MPS),  Addresa 
Restricted,  Nogal  vicinity  90001531. 

NEWYORK 

New  Yock  County 

Verdi,  Giuseppe,  Monument,  Verdi  Square 
Park.  New  Yoric  90001628. 

NORTH  CAROLINA 

Wake  County 

Bast  RtJeigh— South  Park  Historic  District 
Roughly  bounded  by  Bragg,  East  E.  Lenois. 
Alston,  Camden,  Hargett  Swain,  Davis, 
and  S.  Blount  Sts.,  Ralei^  90001527. 

OREGON 

Douglas  County 

Laurehvood  Historic  District,  Roughly 
bounded  by  the  S.  Umpqna  R.,  Laurelwood 
Ct,  and  Bowden  Ave..  Roseburg.  90001521. 

Linoofai  County 

St  John's  Episcopal  Church  (Architecture  of 
Ellis  F.  Lawrence  MPS),  110  NE.  Alder  St. 
Toledo,  9000151a 

Multnomah  County 

Cumberland  Apartments  (Architecture  of 

Ellis  F.  Lawrence  MPS),  1405  SW.  Parte 

Ave.,  Portland,  90001500. 
Heintz,  Albert  Oscar,  and  Linda,  House 

(Architecture  of  Ellis  F.  Lawrence  MPS), 

2556  SW.  VUta  Ave^  Portland.  90001508. 
Hickey,  James,  House  (Architecture  of  Ellis 

P.  Lawrence  MPS),  6718  SE  29th  Ave., 

Portland,  90001514. 
Irvington  Tennis  Club  (Architecture  of  Ellis 

F.  Lawrence  MPS).  2131  NE.  Thompson  St. 

Portland,  90001513. 
Kenton  Hotel,  8303—8319  N.  Denver  Ave., 

Portland.  90001522. 
Neuberger,  Isaac  House  (Architecture  of 

Ellis  F.  Lawrence  MPS),  630  NW.  Alpine 

Terrace,  Portland,  90001512. 
Nicolai,  Harry  T.,  House  (Architecture  of 

Ellis  F.  Lawrence  MPS),  2621  NW. 

Westover  Rd..  Portland,  90001511. 
Posey,  John  V.  G.,  House  (Architecture  of 

Ellis  F.  Lawrence  MPS),  02107  SW. 

&eenwood  Rd..  Portland  vicinity. 

80001517. 
Reed,  Samuel  G..  House  (Architecture  of  Ellis 

P.  Lawrence  MPS).  2615  SW.  VisU  Ave.. 

Portland.  90001516. 
Seitz.  Maurice,  House  (Architecture  of  Ellis 

F.  Lawrence  MPS).  1495  SW.  Cliflon  St, 

Portland.  90001515. 
Strong,  Alice  Henderson.  House 

(Architecture  of  Ellis  F.  Lawrence  MPS). 

22M  SW.  Montgcnnery  Dr..  Portland. 

90001520. 
Taylor.  FredE,  House  (Architecture  ofEUis 

P.  Lav^nce  MPS).  2873  NW.  Shenandoah 

Terrace,  Portland.  00001519. 
Wheeler.  James  K.  House  (Architecture  of 

Ellis  F.  Lawrence  MPS).  2417  SW.  16th 

Ave.,  Portland.  90001518. 

TEXAS 


I  CouDty 

Vinson  Site,  Address  Restricted,  Tehuacana 
vicinity,  90001530. 


TtavisConDly 

Horton— Porter.  Goldie,  House,  2AOZ  Windsor 
Rd.,  Austin.  90001536. 

The  following  property  was 
erroneously  listed  as  pending  on  the  list 
dated  Aug.  7. 1990: 

NEWYORK 

JeffeiaoB  C«. 

Angell  Farm  (Lyme  MRA),  S.  Shore  Rd.. 
Chaumont  vicinity,  90001321. 

[FR  Doc.  90-21959  Hied.  9-17-00;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Dock«tNaAB-339Xl 

Port  Of  TMamook  Bay— 
Diacontlnuanca  of  Trackage  Righte 
Examptton   \k\  Waahlngton  and 
TMamook  Countlaa,  OR 

aoency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


r.  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
discontinuance  of  trackage  rights  by  the 
Port  of  Tillamook  Bay  between  milepost 
770.5,  at  or  near  Sche&lin.  OR.  and 
milepost  856.08.  at  or  near  Tillamook. 
OR.  subject  to  standard  labor  protective 
conditions. 

DATSS:  This  exemption  will  be  effective 
on  October  18, 1990.  Petitions  to  stay 
must  be  filed  by  October  3. 1990.  and 
petitions  for  reconsideration  must  be 
filed  by  October  15. 1990. 
ADOIIES8ES:  Send  pleadings  referring  to 
Docket  No.  AB-339X  to:  Commission. 
Washington.  DC  20423. 

and 
(2)  Petitioner's  representative:  Mark  P. 
Trinchero.  Lindsay.  Hart.  Neil  ft 
Weigler.  222  S.W.  Columbia,  suite 
1800.  Portland.  OR  97201. 
FOR  nmTI«l  MFOHMATION  CONTACT: 
Joseph  R  Dettmar.  (202)  275-7245.  [TDD 
for  hearing-impaired.  (202)  275-1721.] 


Additional  information  is  contained  in 
the  Conunissitm's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pidc  up  in  person  from:  Dynamic 
Concepts.  Ina.  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
288-4357/4359.  [Assistance  for  the 
hearing-impaired  is  available  through 
TDD  service  (202)  275-1721.] 

Decided:  Septonber  10, 1880L 


By  the  Coamission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Lamboley,  and  Emmett 
StdoayL.  Strickland.  Tr., 
Secretary. 

[FR  Doc.  80-22018  Filed  8-17-80;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
LodQlnj  of  Conaant  Dacraa 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7.  and 
pursuant  to  section  122(d)(2}  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
42  U.S.C.  96Z2(d](2),  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
Allied-Signal,  Inc.,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  Diatrict  of  California  on 
September  10, 1990.  This  action  was 
brought  pursuant  to  section  107  of 
CERCLA,  42  U.S.C.  9807. 

Under  the  proposed  Consent  Decree, 
Joseph  and  Wilda  Sobotka,  through  their 
insurers,  agree  to  pay  $250,000  to  the 
Defense  Environmental  Response 
Account  The  funds  are  being  paid  to 
reimburse  the  United  States  for 
environmental  response  actions  taken 
and  to  be  undertaken  at  the  United 
Stales  Naval  Weapons  Station, 
'  Concord,  California. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  10th  and 
Pennsylvania  Ave..  Washington.  DC 
20530.  All  comments  should  refer  to 
Allied-Signal  Inc.,  D.J.  Ref.  90-11-3-26. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  450  Golden  Gate  Ave., 
room  16201,  San  Francisco,  California 
94102.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  examined  at  die 
Environmental  Enforcement  Section, 
Document  Center,  1333  F  Street  NW., 
suite  800,  Washington,  DC  20004,  (202) 
347-7829.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  Any  request  for  a  copy  of  the 
proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $3.25  for  copying  costs  ($0.25  per 


page)  payable  to  "Aspen  Systems 
Corporation." 

Richard  B.  StewartJNMAssistant  Attoroey 
General.  Envinmment  and  Natural  Resources 
Division. 

[FR  Doc.  90-21992  Filed  9-17-80;  8:45  am] 
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Conaant  Judgment  In  Action  To  Enjoin 
VIolaaon  of  the  Clean  Water  Act 
(CWA) 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  Decree  in 
United  States  v.  City  ofHoboken,  et  al. 
(D.N.J.),  civil  Action  No.  79-2030,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey  on 
9-4-90.  The  Consent  Decree  requires  the 
City  of  Hoboken  to  expand  and  upgrade 
its  sewage  treatment  plant  to  provide 
secondary  treatment  by  January  8, 1993. 
The  Consent  Decree  fiuiher  requires 
Hoboken  to  pay  a  civil  penalty  in  the 
amount  of  $225,000,  to  comply  with 
interim  effluent  limitations,  and  to 
implement  interim  operating 
improvements  at  the  plant.  The  Consent 
Decree  also  contains  a  limitation  on 
new  sewage  flows  to  the  plant,  including 
a  contingent  ban  should  Hoboken  fail  to 
meet  its  compliance  schedule  or  violate 
any  interim  effluent  limitation  for  two 
consecutive  months. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent  - 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  City  (^Hoboken,  et 
al.  D.O.J.  Ref.  No.  90-5-1-1-1 160A. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  New  Jersey,  970 
Broad  Street  Newark,  New  Jersey,  07102 
at  the  Region  II  office  of  the 
Environmental  Protection  Agency, 
Federal  Plaza,  New  York,  New  Yoric 
10278;  and  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  room  1515,  Ninth 
Street  and  Pennsylvania  Avenue  NW., 
Washington.  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  tai  the  amount  of  $4.30  (10  cents 


per  page  reproduction  charge)  payable 
to  the  Treasurer  of  the  United  States. 
Geofge  W.  Van  Clave. 

Deputy  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  90-21993  FUed  9-17-90. 8:45  am] 

MLUNO  OOOC  4410-01-M 
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Lodging  of  Conaant  Dacraa  Under 
SDWAandRCRA 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  6, 1990,  a 
proposed  consent  decree  in  United 
States  V.  fobgen  and  Norris,  Civil  Action 
No.  CV  88-5104,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  South  Dakota.  The  proposed 
consent  decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  Mr.  Eugene  Jobgen 
and  Dr.  James  Norris  under  section 
1423(a)(2)  and  (b)  of  the  Safe  Drinking 
Water  Act  ("SDWA").  and  sections  3005 
and  3008(a)(1)  and  (g)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6925  and  6928(a)(1) 
and  (g). 

In  this  action  filed  on  August  24, 1988, 
the  United  States  sought  injunctive  relief 
and  civil  penalties  against  an  owner  and 
an  operator  of  a  facility  which,  during 
1985,  resulted  in  the  disposal  of 
hazardous  waste  in  a  drainfield  and 
injection  well  near  the  facility.  The 
complaint  alleged  that  defendants  did 
not  obtain  a  RCRA  permit  or  qualify  for 
interim  status  for  the  disposal  of  the 
waste,  and  did  not  comply  with  the 
applicable  Underground  Injection 
Control  requirements  under  the  SDWA. 
The  proposed  consent  decree  requires 
that  eadi  of  the  defendants  pay  a  civil 
penalty  of  $8,000.00,  for  a  total  penalty 
amount  of  $16,000.00.  No  injunctive 
relief  is  deemed  necessary. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubhcation  comments 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural . 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  fobgen 
and  Norris,  D.J.  Ref.  90-5-1-1-3007. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  317  Federal  Building 
and  U.S.  Courdiouse,  515  9th  Street 
Rapid  City,  South  Dakota  57701,  and  at 
the  Region  Vm  office  of  the  United 
States  Environmental  Protection 
Agency,  999 18th  Street  Denver, 
Colorado  80202.  The  decree  may  also  be 
examined  at  ihe  Environmental 
Enforcement  Section,  Enviroiunent  and 
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Natural  Resooroes  Divisioii  of  the 
Department  of  Justice,  roon  1047,  Nintit 
Street  and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  2063a  A  copy  of  the 
proposed  ccHisent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
EnvirtMunental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division  of  die  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
GflotgeW.VaiCkfva. 
Deputy  AMUstantAtttrntey  General 
Environment  and  Natural  Reaoarce$  Dhriakm. 
[FR  Doc.  go-219M  Rlad»-17-a8;  M6  am) 


Lodging  Of  a  Comant  DacTM  Purauant 
to  ttMOaan  Water  Act 

bi  accordance  with  Departmental 
poticy.  28  CFR  50.7, 38  FR  19029,  notice 
is  hereby  given  that  on  September  6, 
1990,  a  proposed  consent  decree  in 
United  States  v.  Town  of  Kearny,  New 
Jersey,  et  ai.  Civil  Action  No.  88-2938, 
was  lodged  widi  die  United  States 
District  Court  for  the  District  of  New 
Jersey.  The  decree  resolves  daims  of  the 
United  States  against  the  Town  of 
Kearny,  the  Kearny  Municipal  Utilities 
AuthtMrity.  and  the  State  of  New  Jersey 
(the  "defendants")  for  violations  of  die 
Clean  Water  Act,  33  U.S.C  12S1,  etse^. 
The  violations  arose  out  of  the  operatioii 
of  a  aewage  treatment  plant  by  the 
Town  of  Kearny. 

In  the  proposed  umsent  decree,  the 
defendants  agree  to  pay  the  United 
States  a  chril  penalty  in  the  amount  of 
$854XXL  In  addition,  the  defendants  have 
agreed  to  ahut  down  their  treatment 
plant  and  divert  their  sewage  flows  to 
the  Passaic  Valley  Sewerage 
Commissioners  treatment  facility  in 
Newaric  New  Jersey. 

The  proposed  deoee  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  die  District  of  New 
Jersey,  970  Koad  Street,  Newark.  New 
Jersey  07102;  at  die  Region  D  Office  of 
Regional  Counsel,  Environmental 
Protection  Agsncy,  28  Federal  Plaza, 
New  York.  New  Yoric  10278,  contact 
Nfaia  Dale,  Esq^  and  at  the 
Environmental  Bi^orcement  Section 
Document  Center.  1333  F  Street,  NW., 
suite  aoa  Wasbmgton.  DC  20001  (202) 
347-7829.  A  oopy  of  the  proposed 
consent  decree  may  be  obtained  in 
pers<m  or  by  mail  from  die  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  ^  amoant  of  $6J5 
(25  cents  p^r  page  teprodactioo  charge) 
payable  to  the  Cooseat  Decrse  Library. 
The  Department  of  Justice  will  rec^e 


written  comments  rdating  to  die 

proposed  consent  decree  for  a  period  of 

thirty  (30)  days  from  the  date  of  this 

notice.  Comments  should  be  addressed 

to  Assistant  Attorney  General, 

Environment  and  Natural  Resources 

Division,  Department  of  Justice, 

Washington,  DC  20530.  and  should  refer 

to  Unit^  States  v.  Town  of  Kearny. 

New  Jersey,  et  aL,  Civil  Action  No.  88- 

2938  (DJ4.I.).  D.J.  Reference  No.  90-5-1- 

1-3088. 

Riduurd  B.  Stewart. 

Assistant  AttoTTtey  General.  Snvinmmaaand 

Natural  Resources  Division. 

[FR  Doc  90-21985  Filed  9-17-flO;  •:««  am) 


Lodging  of  Conaant  Dacraa  Purauant 
to  tha  Clean  Water  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  17. 1900,  a 
proposed  consent  decree  in  United 
States  V.  City  of  Terre  Haute,  Civil 
Action  No.  TH-fl7-207-C,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana.  The 
proposed  consent  decree  resolves  a 
judicial  enforcement  action  brooght  by 
the  United  States  against  the  City  of 
Teire  Haute  for  violations  of  the  Clean 
Water  Act  (die  "Acfl. 

The  consent  decree  requires  Terre 
Haute  to  attain  and,  thereafter,  maintain 
compliance  with  section  301(a)  of  the 
Clean  Water  Act,  33  U.S.C  1311(a).  and 
to  comply  with  its  NPDES  permit 
Specific^dly,  the  consent  decree  requires 
that  Terre  Haute  make  a  variety  of 
improvements  to  its  wastewater 
treatment  plant  including  rehabilitation 
of  the  anaerobic  digestion  system, 
installation  of  ceramic  fine  bubble 
diffiisers,  installation  of  a  sulfur  dioxide 
gas  dechlorination  system  and 
installation  of  an  equalization  basin.  In 
addition  to  diese  structural 
improvements,  the  consent  decree 
requires  that  Terre  Haute  inqplement  a 
long-term  solids  management  plan  and 
combined  sewer  operating  plan.  The 
consent  decree  also  requires  that  Terre 
Haute  pay  to  the  United  States  a  civil 
penalty  of  $1,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments    ' 
relating  to  the  {ooposed  consent  decree. 
Comments  shonld  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resoorces 
Division,  Department  of  Justice, 
Washington,  DC  20630.  and  should  refer 
to  lAiitad  States  v.  City  of  Terre  Haute 
D.J.  9&-5-l-l-2«0iA. 


The  proposed  consent  decree  may  be 
examined  at  die  office  of  United  States 

Attorney,  46  East  Ohio  Street 
Indianapolis.  Indiana  and  at  the  office  of 
Regiontd  Counsel.  Environmental 
Protection  Agency,  230  South  Dearborn 
Street  Chicago,  Illinois. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforoement  Section  Document  Center, 
1333  F  Street  NW..  suite  600 
Washington,  DC  20004.  202-347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $4  JO  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 
Ricbanl  B.  Stewart. 

Assistant  Attorney  General.  Environment  and 
Natural  Resources  Division. 
[FR  Do&  90-21998  Filed  9-17-90;  8:45  am) 
1  COOS  44is-etm 


Conaant  Judgmant  In  Action  To  Enfoin 
Violation  of  tha  Claan  Water  Act 
(CWA) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7. 38  FR  19029.  notice 
is  hereby  given  that  a  consent  Decree  in 
United  States  v.  Town  of  West  New 
York,  et  aJ.  (DJ4.J.).  civil  Action  No.  79- 
203a  was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  9-8-90.  The  Consent  Decree 
requires  the  Town  of  West  New  York  to 
ejqiiand  and  upgrade  its  sewage 
treatment  plant  to  provide  secondary 
treatment  by  January  8, 1993.  The 
Consent  Decree  further  requires  West 
New  York  to  pay  a  civil  penalty  in  the 
amount  of  $16a00O,  to  comply  with 
interim  effluent  limitations,  and  to 
implement  interim  operating 
improvements  at  the  plant  The  Ctnuent 
Decree  also  contains  a  limitati<Ki  on 
new  sewage  flows  to  the  plant  including 
a  contingent  ban  should  West  New  York 
fail  to  meet  its  compliance  schedule  tat 
violate  any  interim  effluent  limitation 
for  two  consecutive  months. 

The  Department  of  Justice  will  receive 
for  durty  (30)  days  from  the  date  of 
pubhcation  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  2053a  snd  should  refer 
to  United  Stain  ▼.  City  of  West  New 
York,  et  aL  D.O.].  Rei  Na  90-5-1-1- 
2528. 

The  Consent  Decree  may  be  examfaied 
at  the  Office  of  the  United  States 


Attorney,  District  of  New  Jersey,  Federal 
Building,  970  Broad  Street  room  502, 
Newark,  New  Jersey,  07102;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  Federal  Plaza,  New 
York.  New  York  10278;  and  die 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street  suite 
600,  NW.,  Washington,  DC  20004, 
Telephone  Number  (202)  347-2072.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.75  (25  cents 
per  page  reproduction  charge)  payable 
to  Consent  Decree  Library. 

Bany  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  90-21997  Filed  9-17-80;  8:45  am] 
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Extanakm  of  Public  Commant  Period 
on  Conaant  Dacraa  Pursuant  to  the 
Comprahanalva  Environmental 
Raaponaa,  Companaation  and  Liability 
Act 


In  accordance  with  Departmental 
policy,  28  CFH  50.7,  and  section  122(i]  of 
-the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(1). 
notice  of  the  lodging  of  a  proposed 
Consent  Decree  in  United  States  v. 
Yount.  et  al..  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  was  published  in  the  Federal 
Register  on  August  8, 1990.  That  notice 
provided  that  the  Department  of  Justice 
would  receive  comments  relating  to  the 
proposed  Decree  for  a  period  of  thirty 
days  from  the  date  of  the  publication  of 
the  notice.  The  Department  has  received 
a  number  of  requests  for  an  extension  of 
die  thirty  day  comment  period  and  has 
determined  that  the  public  comment 
period  will  be  extended  for  thirty  days. 
The  Department  will  consider  any 
comments  received  prior  to  October  a 
1990.  Comments  should  be  addressed  to 
the  Assistant  Attorney  General, 
Environment  and  Natural  Resouroes 


Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Yount.  et  aL,  D.J.  Ref. 
gO-11-8-251. 
Bairy  M.  Hartman. 
Deputy  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  90-21998  FUed  9-17-90;  8:45  am] 
BHJJNQ  coos  MW-tva 


Antltruat  DMalon 

NoUca  Purauant  to  tha  National 
Cooparatlva  Raaaarch  Act  of  1984— 
Ball  Communlcatlona  Raaaarch,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("die  Act"),  Bell 
Communications  Research,  Ina 
("Bellcore")  on  August  21, 1990  has  filed 
a  written  notification  on  behalf  of 
Bellcore  and  VLSI  Technology,  Inc. 
("VLSr')  simultaneously  widi  die 
Attorney  General  and  the  Federal  Trade 
Commisison  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

VLSI  is  a  Delaware  corporation 
having  a  place  of  business  at  1101 
McKay  Drive,  San  Jose,  California  95131. 

On  June  26, 1990  Bellcore  and  VLSI 
entered  into  two  agreements  both 
effective  as  of  May  1. 1990  to  engage  in 
cooperative  studies  of  the  application  of 
advanced  CMOS  VLSI  technology  to 
emerging  telecommunications 
application  and  for  exchange  and 
exchange  access  services.  The  first 
agreement  is  directed  to  demonstrating 
the  capability  and  applicabiUty  of  this 
technology  and  to  developing  a  better 
understanding  of  its  performance  limits, 
and  covers,  among  other  things,  the 
fabrication  of  test  chips  to  carry  out 
experiments  and  demonstrations.  The 


second  agreement  is  directed  to  digital 
high  definition  television  coding  and  its 
transport  on  broadband  transmission 
systems,  including  prototype  fabrication 

of  integrated  circuits  for  the 
demonstration  of  such  technology. 
JoMph  H.  Widmar, 

Director  of  (^rations.  Antitrust  Division. 
[FR  Doc.  90-21999  FUed  9-17-aO;  8:45  am) 
BSJJNQ  coos  44ie-«i.a 


Notica  Pursuant  to  tha  National 
Cooparatlva  Raaaarch  Act  of  1984^ 
CAD  Framaworlc  InRlattva,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1964, 15 
U.S.C.  4301  et  seq.  ("die  Act"),  CAD 
Framework  Initiative,  Inc.  ("CFI")  on 
August  16, 1990,  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes  in 
the  membership  of  CFI.  The  additional 
writien  notification  was  filed  for  the 
purpose  of  extending  the  protections  of 
section  4  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

On  December  30. 1988.  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1980.  The  Department  of 
Justice  pidbished  a  notice  concerning 
die  amended  filing  in  die  Federal 
Re^ster  pursuant  to  section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10456).  A 
correction  to  this  notice  was  published 
on  April  20, 1989  (54  FR  16013).  On  May 
17, 1989,  CFI  filed  an  additional  written 
notification.  The  Department  published 
a  notice  in  response  to  this  additional 
notification  on  June  22, 1989  (54  FR 
26265).  A  correction  to  the  June  22, 1989 
notice  was  published  on  August  4, 1989 
(54  FR  32141):  a  further  correction  was 
published  on  August  23. 1989  (54  FR 
35091).  On  August  16, 1989,  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
response  to  diis  additional  notification 
on  September  21, 1989  (54  FR  38812).  CFI 
filed  a  further  additional  notification  on 
November  15, 1989.  The  Department 
published  a  notice  in  response  to  the 
further  additional  notification  on 
January  10, 1990  (55  FR  925).  On 
February  15, 1990,  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
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response  to  the  further  additional 
notification  on  April  23, 1990  {S6  FR 
15296). 

CFI  filed  an  additional  notification  on 
May  15. 1990.  The  Pepaitment  published 
a  notice  in  reaponee  to  the  adtfitknal 
notificatioa  on  )«ne  29, 1990  (55  FR 
28792). 

The  pytpoae  erf  this  notification  ia  to 
discloae  dianges  in  the  membenhip  of 
CFL  The  dianges  consist  of  the 
following:  (1)  The  addition  of  corporate 
member  Teamone  Systems,  Inc.;  (2)  the 
addition  trf  SModate  neabcn:  CP^)- 
Telefans.  WilliaB  AduM.  Gordon 
Adshead.  Goodwin  CUn.  Read  Fleming. 
Denis  Gagnon,  Kelly  Gomes,  Tamio 
Hoslrino,  Thomas  Lapfer,  nits  fMei, 
Detlev  RuIukL  Wolfgang  Wfflces, 
Alexander  Wong,  James  Wo.  and  EU 
Zukovsky;  (3)  Control  Data  Corp., 
Fa)itsu  Microdectronics,  be 
International  Coaqiuters  Ltd.,  Robert 
Bosdi  GmbH,  ToaUba  Corporation, 
VLSI  Tedmoiogy,  Tbnodiy  Andrews, 
Kemiedi  Bakalar,  Forrest  Bkewer,  CaitA 
Daane,  Danid  Daly,  Alan  ford.  Bill 
Harding,  Moniqae  Hyremard,  David 
Jakopac.  Hilary  Kahn,  Mariene  Kasmir, 
Mit(^  Morey.  Jack  Wvedd,  and  Dyson 
Wilkes  have  not  renewed  their 
memberships  in  CFI;  (4)  General 
Motors/Deico  Electronics  is  now  listed 
as  General  Kfotors/Ho^ies  Aircraft;  (5) 
corporate  member  Obiect  Sdences 
Corp.  has  changed  its  name  to  Versairt 
Objed  Tedmdogy;  (6)  three  spelling 
corrections  have  been  made  for 
assodate  members  Yn-i  Hsieh 
(previoasiy  Yui-Hsidi).  Eskil  Ki^crad 
(previoasly  Eskil  Khi^kexmd],  and  Albert 
KkwteriBan  (previoaaly  Albert 
Kloahoiun). 

DinctarafOpmtkxm,  Aatitnmt  Division. 
[FR  Doc  90-n)B0  Pikd  9-17-flO;  MS  OB) 


DEPARTMENT  OF  JU9TICE 
Nolieft  PHrai^nl  to  Hw 
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Notice  is  hereby  given  that,  tm  Angust 
21, 1990,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Ad  of 
1964, 15  U.S.C  4301  et  seq.  (*Ue  AdH. 
Exxon  Production  Researeh  Conqiany 
filed  a  written  notification 
simultaneously  with  the  Attoraey 
General  and  ^e  Federal  TYade 
Commission  disdosing  (1)  the  identities 
of  die  parties  to  a  joint  venture  to  study 
deepwater  circulation  characteristics  in 
the  Gulf  of  Mexico  and  (2)  the  nature 
and  objectives  of  the  venture.  The 


notification  was  filed  for  the  purpose  of 
invoking  the  Ad's  provisicuis  Uniting 
tfie  recovery  of  antitrust  plakttiSi  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
the  venture  and  its  general  weaa  of 
planned  activity  are  given  below: 

Amoco  ProdBCtion  Coa^tany.  P.O.  Box  33SS. 

Tulsa,  OK  74102 
Arco  Oil  and  Gas  Company,  1801  Biyan 

Street  Dallas.  TX  75201 
BP  Exploration  Incorporated,  P.O.  Box  4587, 

Houston.  TX  77210 
Chevron  OUFiMReuarch  Coupaay.  PXX 

Box  440,  La  Hdva,  CA  i0833-0«4B 
Conoco  Incorporated,  PX).  Box  2187. 

Houston.  TX  77252 
Exxom  ProdKCtkm  Reaearch  Compaty, 

0^fioreDivi»ioa,P.O,Bax2Xn,Ha»Btaa, 

TX  77252-2180 
Marathon  OH  Company,  P.O.  Box  3128. 

Houston.  TX  77253 
Mobil  Research  and  Development 

Corporation,  P.O.  Box  819047,  Dallas.  TX 

75381-0047 
Shell  Development  Company,  P.O.  Box  481. 

Houston.  TX  77001-0481 
Texaco  Incorporated,  P.O.  Box  80252,  New 

Orieans.  LA  70100 

Information  regarding  partidpatitm  hi 
the  venttffe  may  be  obtained  by 
contacting  Exxon  Production  Research 
Company. 

The  Gulf  <rf  Mexico's  deepwater 
circulation  is  dooiiiiated  by  the  "Loop 
Current"  which  enters  the  Gulf  near  the 
Yucatan  Peninsala,  circulates  ttvou^ 
the  center  of  the  GuU,  and  exits  near  the 
Florida  Straits.  Depending  on  physical 
processes  which  are  not  well 
understood,  the  Loop  Current  can 
penetrate  far  to  the  north  and  imped 
deepwater  oil  and  gas  drilling 
operations  near  the  Texas-Louisiana 
^lelf  or  can  shed  eddies  which  may  also 
impad  deepwater  drilling.  The  primary 
objedivet  of  the  venture  are  to  use 
existing  data  (1)  to  develop  inqiroved 
deepwater  design  criteria  las  both 
exploration  and  {nroduction  (kilMng 
operations,  (2)  to  develop  a  statistical 
tool  which  will  permit  devekyment  of  a 
longer  tern  simulated  data  base  for 
hinHraating  Loop  Correut  and  eddy 
events,  and  (3)  to  devdop  a  numerical 
modd  for  £or«»sting  the  occurrence  of 
Loop  Current  and  eddy  events.  The 
venture  became  effective  on  June  1, 1900 
and  is  scheduled  to  be  completed  within 
thirty  months  following  its  effective 
date. 

JosaphH-Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  0(V-220Ol  Filed  0-17-W;  8:45  am] 
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DEFARTMENT  OF  LABOR 

Offlco  Of  tiM  Socrotary 

Advisory  Coundl  on  Employoo 
wwiw  WKmX  ronsion  ueiwHi  rwiw, 
Extanolon  of  Annoanconiont  of 
Vscondes  to  Octolwr  15, 1990, 
Repuest  for  NofnifMlfOfW 

Section  512  of  the  Employee 
Retirement  Income  Security  Ad  of  1974 
(ERISA)  88  Stat  885. 29  U.S.C  1142. 
provides  for  the  establishment  of  an 
"Advisory  Council  aa  Employee 
Welfare  and  Pendcm  Benefit  Plans" 
(The  Coundl)  wUdi  is  to  omsist  (rf  15 
members  to  be  appointed  by  the 
Secretary  (rfLab(»  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  reiH«senlative  of  an 
organization  whose  members  are 
partidpants  in  a  multiemployer  plan); 
three  representatives  of  emplosrers  (at 
least  one  of  whom  shall  be 
rq^esentative  (rf  employers  maintaining 
or  contributing  to  multiemployer  plans): 
one  representative  each  from  the  fields  - 
of  insurance,  corporate  trust  actuarial 
counseling,  investment  counseling, 
investment  management  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  firem  a  pensicm  i^an). 
Not  more  than  eight  members  of  the 
Coimcil  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Coundl 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  her  hmctions 
under  ERISA,  and  to  submit  to  the 
Secretary,  or  their  designee, 
recommraidations  with  respect  thereto. 
The  CoiHicil  will  meet  at  least  four  times 
each  year,  and  recommendations  of  the 
Council  to  die  Secretary  will  be  indnded 
in  the  Secretary's  annual  report  to  die 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Coundl  expire  on  Wednesday, 
November  14, 1990.  The  groups  or  fields 
represented  are  as  follows:  employee 
■organizations,  corporate  trust 
investment  management,  emplojrers 
(nnltierapk>yer  ptens),  and  the  general 
public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Coundl  on  Employee  Welfare  and 
Pension  Benefit  plans  to  represent  any 


of  the  groqn  or  field*  specified  la  the 
prece<JUog  par^papb.  luy  submit 
rwoommetidationa  to,  Attentkn:  WiUiam 
E.  Mocrow.  Bxecttthre  Secretary.  ERISA 
Advisory  CoondL  F^anoee  Perking 
Building.  U.S.  Department  of  Labor.  200 
Constitntian  Avenne,  NW..  Suite  N- 
5677.  Waahiii«t«n.  DC  20aa 
RecoBUModations  mud  be  ddivered  or 
mailed  on  or  before  October  15. 199a 
ReoommendatlODS  may  be  in  the  form  of 
a  letter,  resolution  or  petitioo.  signed  by 
the  person  maUng  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  orgadzatioiv  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  should  identiiy  die 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  should  also  indude  a  brief  descr^tion 
of  the  candidate's  qualifications,  the 
group  or  field  which  he  or  she  would 
represent  for  the  purposes  of  section  512 
of  ERISA,  die  candidates'  political  party 
affiliation,  and  whether  the  candidate  is 
available  and  would  accept 
David  Gaoifls  Bal. 

Asaiataat  Secretary  <rf  Labor  for  Pension  and 
Welfare  Benefit  firos^ams. 
(FR  Doa  9&-219M  FUad  •-17-«Q(  8?IS  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMNMSTRATION 

[Nellca(t0-76)]{ 

GovomnMiil*ownod  Invontlono! 

AmHaMefor  UewMifMi 

AQENCv:  National  Aeronautics  and 
Space  Administration. 
actkm:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  bs  domestic,  and  possibly 
foreign,  licensing. 

Cities  of  patent  applications  dted  are 
available  from  the  National  Technical 
Information  Service.  Springfield.  VA 
22161.  Request  for  copies  of  patent 
applications  must  indude  the  patent 
application  serial  number.  Claims  are 
ddeted  from  the  patent  anilications 
sold  to  avoid  ptraiature  disdosure. 
dates:  September  18. 1990. 


iTMN  contact: 

National  Aeronautics  and  Space 

Administration.  Harry  LofniaB,  Director 

of  Patent  Licesiing,  Code  GP. 

Washington.  DC  20646^  Triepbone  (20^ 

45»-243a  FAX  (202)  756-2371. 

Patent  Applicatton  07/430170:  A  Tou^ 
High  PBrfomance  Simoltaneons  Sami- 
Interpenetrating  Polymer  Network; 
filed  November  2, 1909 


Patent  AppUcatUon  07/4334176:  Discrete 
Djmode  IfOoradMonel  Plate  Device; 
filed  Novembw  9, 19W 

Patnit  ^ipttotion  07/4SSJU: 
Polyiniidei  with  Cerbonyl  end  £dier 
Connecting  Groups  Bettveen  fte 
Aromatic  Rings;  fited  November  9. 

'  1909 

Patent  ^^dicatioa  07/433^04:  A  Two- 
Stage  Eardi-to-Orbit  Transport  with 
Tranalatfi^  ObUque  Wings  for 
Booster  Recovery,  filed  November  9, 
1998 

Patent  ^plication  07/433,063:  Improved 
Process  for  Hip  Canning  of 
Composites;  filed  NovoiriMr  9, 1969 

Patent  AppUcation  07/433J81: 
Mechanized  Fluid  Connector  and 
Assembly  Tod  System;  filed 
November  9, 1969 

Patent  Application  07/434,196:  Tough 
High  Perfcmnance  Addition-Type 
Thermaplastic;  filed  November  13. 
1989 

Patoit  Apfdication  07/430.317:  Imide/ 
Atylene  Ether  Copolymers;  filed 
November  21. 1960 

Patent  AppUcation  07/441373: 
Mechanical  Sfrain  Isdator  Mount 
filed  November  27, 1969 

Patent  Application  07/441,671:  Mediod 
and  Apparatus  for  Applying  a 
Mechanical  Fwce  to  a  Surface;  filed 
November  27, 1969 

Patent  Application  07/441.672:  High 
Temperature,  Flexible,  Thermal 
Barrier  Seal;  filed  November  27, 1989 

Patmit  ^ii^cation  07/443,409:  Catalyst 
tot  Carbon  Monoxide  Oxidation;  filed 
Novembv  30. 1966 

Patent  Application  07/443.289: 
Brominated  Graphitized  Carbon 
Fibers;  filed  November  30, 1969 

Patent  AppUcation  07/443.523:  Extended 
Temperature  Range  Rodcd  Injector; 
filed  November  30, 1989 

Patent  AppUcation  07/443,414: 
Polycarbonate  Article  widi  Chonical 
Resistant  Coating;  filed  November  30, 
1960 

Patent  ^ipUcation  07/443.269:  Rain 
Rejedtaig  System;  filed  November  30, 
1989 

Patent  AppUcation  07/443.522: 
Eledrwepnldve  Aduaton  filed 
November  30, 1908 

Patent  ^fdication  07/443.297:  Improved 
High  Powar/HB^  Frequency  Indudor. 
filed  November  30. 1960 

Patent  AppUcation  07/443.539:  Phase 
Ambigdty  Resdutton  for  Offset  QPSK 
Modulation  Systems;  filed  November 
30,1989 

Patent  Andicatton  07/444,218: 
Apparatus  for  iiMginfl  Deep  Arterial 
and  Coronary  Ledona;  filed  December 
1  1980 

Patent  Apfriication  07/449^09:  Method 
and  Apparatus  for  Non-Dattrnctive 


Testing  of  Temper  Bnbrittiement  in 
Stedo;  mod  Deoenber  12. 1989 

Patent  AppUcation  07/449.211:  Method 
and  Apparatus  for  Non-DeoliucUve 
Testing  of  Temper  Embnttlenent  In 
Steels;  Ued  December  12. 1989 

Patent  ^ipUcation  07/449.210:  Aromatic 
Polyimides  Containing  a 
Dimethylsilane-Uidced  IXanhydride; 
filed  December  12. 1988 

Patent  AppUcation  07/450.188:  High  Q 
Qasd-C^tical  Tunable  Resonator 
filed  December  13. 1969 

Patent  AppUcation  07/454.820: 
Potphenylqninaxalines  Via  Aromatic 
NncleophiUc  Displacement  filed 
December  22. 1989 

Patent  AppUcation  07/458,214:  Mediod 
of  Forming  a  Multiple  Layer  Dielectric 
and  a  Hot  Film  Sensor  Therewith; 
filed  December  28. 1989 

Patent  AppUcation  07/458,467:  Low 
Cost  Fotmable,  High  TC 
Superconducting  Wire;  filed 
December  28, 1989 

Patent  AppUcation  07/458.274:  FuUy 
Articulated  Four  Point  Bend  Loading 
Fixture;  filed  December  28, 1989 

Patent  AppUcation  07/456,062: 
Cantilever  Clamp  Fitting:  filed 
December  28, 1989 

Patent  AppUcation  07/458,258: 
Volumetric  Measurement  of  Tank 
Volume:  filed  December  28. 1989 

Patent  AppUcation  07/458,476:  Assured 
Crew  Return  Vehicle;  filed  December 
26,1988 

Patent  AppUcation  07/458,28ft  Spedd 
Purpose  Parallel  Computa  for  Real- 
Time  Control  and  Simulation  in 
Robotic  AppUcation;  filed  December 
28,1988 

Patent  Apirfication  07/483.720:  Andog 
Hardware  for  Learning  Neurd 
Networks;  filed  December  28, 1989 

Patent  Apiriication  07/458.029: 
C(Hifiguration  Control  of  Redundant 
Robots;  filed  Dec«nber  28. 1989 

Patent  AM>Ucation  07/461,582: 
Dexterous  Programmable  Robot  and 
Control  System;  filed  January  5, 1990 

Patent  AppUcation  07/473.030: 
Suspendon  Mechanism  and  Method; 
filed  January  13. 1990 

Patent  AppUcation  07/4734)64: 
Cryogenic  Anti-Friction  Bearing  with 
Reinforced  Inner  Race;  filed  January 
13,1990 

Patent  Apjdication  07/470,663: 

'  AUpiraent  Podtioning  Mediamsm; 
filed  Jannaty  26, 1990 

Patent  AppUcation  07/47a480:  Mediod 
and  Apparatus  for  Providing  Red- 
Time  Control  of  a  Gaseous  PropeUant 
Rockd  PropulsioR  System;  filed 
January  26. 1990 

Patent  Application  07/470,664: 
Electrode  Neurd  Network  for  Solving 


BEST  COPY  AVAILABLE 
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"leveling  SalesBian"  and  Similar 
Global  Optimization  Problems;  filed 
lanuary  28, 1990 

Patent  Application  07/470.665:  Method 
for  Detecting  SurCace  Motions  and 
Maiq>ing  Sooall  Terrestrial  or 
Planetary  Surface  Deformations  With 
Synthetic  Aperture  Radar  filed 
January  26. 1990 

Patent  Application  07/470.939:  Matching 
Optics  for  Gaussian  Beams;  filed 
January  31, 1990 

Patent  ^qilication  07/7314)65:  Heat 
Tube  Device;  filed  January  31. 1990 

Patent  Appbcation  07/473.242:  Fluid- 
Loop  Reaction  System:  filed  January 
31,1990 

Patent  Application  07/473.024:  Neural 
Netwwk  With  Dynamically 
Adaptable  Nouxms;  filed  January  31. 
1990 

Dated  September  10, 1880. 
GvyL-TaKh. 
Deputy  GenmalCoaiueL 
[PR  Doc  80-21885  Filed  »-17-80: 8>I5  am] 
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AveNeblefor  UceiwinQ 


I  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  availability  of 
inventions  for  licensing. 


:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  dted  are 
available  fiom  the  National  Technical 
Information  Service.  Sprkigfield.  VA 
22161.  Request  for  copies  of  patent 
applications  must  indude  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disdosure. 
Mra:  September  18.  ig9a 
ran  niRTMn  wfowmatiow  contacts 
National  Aeronautics  and  Space 
Administration.  Harry  Lupuloff.  Diredor 
of  Patent  Licensing,  Code  GP, 
Washington.  DC  20646.  Telephone  (202) 
453-2430.  FAX  (202)  755-2371. 
Patent  Application  07/387.928:  Edge 
Geometry  Siq>erconducting  Tunnel 
Junctions  Utilizing  an  NbN/MgO/NbN 
Thin  nhn  Structure;  filed  August  1. 
1989 
Patent  Application  07/388.284: 
Mechanical  End  Joint  System  for 
Ccmnecting  Structural  Column 
Elements;  filed  August  8, 1988 
Patent  Application  07/391.806: 
Generation  of  Topographic  Terrain 


Models  Utilizing  Synthetic  Aperture 
Radar  and  Surface  Level  Data;  filed 
August  la  1980 
Patent  Application  07/392.165:  Sound 
Attenuation  Apparatus;  filed  August 

iai9e9 

Patent  Application  07/392.239:  Universal 
Nondestructive  MM-Wave  Integrated 
Circuit  Test  Future;  filed  August  la 
1988 

Patent  Application  07/382.174:  Improved 
Method  and  Apparatus  fat  Waste 
Collection  and  Storage;  filed  August 
iai989 

Patent  AppUcation  07/392.235:  Method 
and  Apparatus  for  Positioning  a 
Robotic  End  Effedor  filed  August  10. 
1969 

Patent  Application  07/392.166: 
Fabrication  of  Nanometer  Single 
Crystal  Metallic  CoSi2  Structures  on 
Si:  filed  August  la  1989 

Patent  Application  07/393.176: 
Molecular  Implementation  of 
Molecular  Sldft  Register  Memories; 
filed  August  14. 1988 

Patent  Application  07/396726:  Tank 
Gauging  Apparatus  and  Method;  filed 
August  18. 1989 

Patent  Application  07/396,262: 
Electrostatically  Suspended  Rotor  and 
Angular  Encoder  filed  August  21. 1988 

Patent  Application  07/404.291:  Fiber 
Optic  Sensing  System;  filed 
September  7. 1969 

Patent  Application  07/404.289: 
Directional  Solidification  of 
Superalloys;  filed  September  7, 1989 

Patent  Application  07/404.290:  Low- 
Noise  Nozzle  Valve;  filed  September 
7. 1989  « 

Patent  Application  07/404.293:  Stripline 
Feed  for  a  Microstrip  Array  of  Patch 
Elements;  filed  September  7. 1989 

Patent  Application  07/404.288:  Organic 
Cathode  for  a  Secondary  Battery;  filed 
September  7. 1989 

Patent  Application  07/405.168:  Fhix 
Feedback  Magnetic  Suspension 
Actuator,  filed  September  11. 1980 

Patent  Application  07/405,154:  Single 
Element  Magnetic  Suspension 
Actuator  with  Bidirectional  Force 
Capability;  filed  September  11. 1989 

Patent  AppUcation  07/405,180:  Copper 
Chloride  Cathode  for  a  Secondary 
Battery;  filed  September  11, 1989 

Patent  Application  07/410,572:  Wet 
Spinning  of  Solid  Polyamic  Add 
Fibers;  filed  September  21, 1988 

Patent  Application  07/410,57iB: 
Composite  Flexible  Blanket 
Insulation;  filed  September  21. 1989 

Patent  Application  07/414315: 
Synclmnioos  Demodulatra;  filed 
September  19. 1988 

Patent  Application  07/414317:  Remote 
Maintenance  Monitoring  System;  filed 
September  28. 1889 


Patent  Application  07/414.818:  Post 
Clamp;  filed  September  29. 1989 

Patent  Application  07/414311:  Analog 
Hardware  forDelta-Badq)ropagation 
Neural  Networics;  filed  September  29. 
1988 

Patent  Application  07/414320:  Non- 
Volatile  Solid  State  Bistable  Electrical 
Switch  filed  September  29. 1989 

Patent  Application  07/418.374:  Multiple 
Axis  Retide;  filed  Odober  6. 1989 

Patent  Application  07/418.320:  Airborne 
Rescue  System;  filed  Odober  6, 1989 

Patent  Application  07/418,373: 
Difiierential  Current  Source;  filed  ' 
October  6, 1989 

Patent  Application  07/418,364: 
Computerized  Tomography  Calibraton 
filed  Odober  6. 1989 

Patent  ^(plication  07/418.372:  Tissue 
Simulating  Gel  for  Medical  Research; 
filed  October  8, 1989 

Patent  Application  07/418.012:  Digitized 
Synchronous  Demodxilator  filed 
Odober  10, 1989 

Patent  Application  07/419,554: 
Substituted  l,l,l-Triaryl-2.2.2- 
Trifluoroethanes  and  Processes  for 
Their  Synthesis;  filed  Odober  10, 1989 

Patent  Application  07/418,611: 
Molecules  with  Enhanced  Electronic 
Polarizabilities  Based  on  "Defed"- 
LUce  State  in  Conjugated  Polymers; 
filed  Odober  la  1988 

Patent  Application  07/422.720:  Method 
and  Apparatus  for  Charaderizing 
Reflected  Ultrasonic  Pulses;  filed 
Odober  18, 1888 

Patent  Application  07/423,088:  Braided 
Composite  Fasteners  and  Method  for 
Producing  Same;  filed  October  18, 
1888 

Patent  Application  07/425,904:     •      ' 
Superalloy  for  High-T^inperature 
Hydrogen  Environmental 
Applications;  filed  Odober  24, 1989 

Patent  Application  07/426,345: 
IgnitabiUty  Test  Method  and 
Apparatus;  filed  Odober  25, 1988 

Patent  Application  07/428,516:  Serrated 
Traili^p  Edges  for  Improving  Lift  and 
Drag  dbaraderistics  of  Lift^ 
Surfaces;  filed  Odober  31, 1889 

Patent  Application  07/429,737: 
Hydrodynamic  Skin-Friction 
Reduction;  filed  Odober  31, 1989 

Patent  Application  07/429.574: 
Polyimides  Prepared  from  3.5- 
Diaminobenzotrifluoride;  filed 
October  31  1989 

Patent  ^>plication  07/429.514:  A  Tough 
High  Performance  Composite  Matrix; 
filed  Odober  31. 1989 

Patent  Application  07/429.515: 
Electromagnetic  Meissner  Effed 
Launcher  filed  October  31. 1988 

Patent  ^ipUcation  07/429,730: 
Microporous  Structure  with  Layered 


Interstitial  Surface ' 
.  Method  and  Apparatus  for 
Prepaiatfeo;  filed  Odober  81. 1988 
Patent  Application  ifffUUMi  Effident 
Detection  and  Signal  Parameter 
Estimation  with  Application  to  High 
Dyunic  (a*S  Receiver,  filed  Odober 
31,1888 

Dated:  SepteaberlO,  188a 
GanrLTaMh. 
Deputy  (^neralCoumeL 
prt  Doc.  SO-nset  FOed  9-17-80;  8:45  am] 
BItLRM  coot  niS«MI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

MwmiyVi  numOTmiw  ronvi 

AOENCV:  National  Endowment  for  the 
Humanities,  Arts. 
action:  Notice  of  meetings. 


r.  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Ad 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  wiU  be  held  at 
die  Old  Post  Office,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S0& 
FOR  raRTHBi  wromiATiON  contact: 
Stephen  J.  McCleary,  Advisoiy 
Committee  Management  Officer, 
National  Endowment  far  the 
Humanities.  Washington.  DC  20506; 
telephone  202/786-0322. 
SUPPLBKNTAIIY  INFONMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
finandal  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Ad  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disdose:  (1)  Trade  secrets 
and  commerdal  at  finandal  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
persimal  nature  the  disdosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  panted  me  by  the 
Chairman's  Delegation  <rf  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15. 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  pid>lic  pursuant  to 
subsections  (cH4).  and  (6)  of  secti<m 
552b  of  title  5k  United  States  Code. 

1.  Date:  October  5, 199a 

Time:  8:30  a.m.  lo  5  p  jn. 

RooauSlS. 

Program:  TtoMweetiag  will  review 
Texts/BtUtioos  applications  in  History. 


submitted  to  dw  Diviakm  of  Raaaarch 
Prniys—,  for  protects  beginning  aHer 
Apra  1. 1981. 

2.iDBterOctobar9il98a 

TltBM:  8:30  ajB.  to  6  pjiL 

Aooin.'315. 

AiogftuB.- This  meetbig  %viH  review 
Texts/Editions  applications  in  Litnature 
and  Rdigion.  submitted  to  the  Division 
of  Researdi  Programs,  for  projects 
begimiing  after  ^iril  1. 1991. 

3.  Date:  Odober  11. 199a 

Time:  8:30  ajn.  to  5  pjn. 

Room:  315. 

Program:  This  meeting  will  review 
Texts/Editions  amplications  in 
I%ilosophy,  Medieval  Studies,  Music 
and  Ardiitedure,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 1991. 

4-5.  Date:  October  11-12, 199a 

Time:  8:30  a  jn.  to  5:30  p  jn. 

Room:  415. 

Program:  This  meeting  will  review 
appliortions  submitted  for  Humanities 
Injects  in  Media,  submitted  to  the 
Divisi<m  of  General  Pro-ams.  for 
projects  beginning  after  April  1, 1991. 

6.  Date:  October  15. 1990. 
Time:  8:30  ajn.  to  5  p  jn. 
Room:  315. 

Program:  This  meeting  will  review 
Texts/Translations  applications  in  Near 
Eastern  Studies,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1. 1991. 

7.  Date:  Odober  17, 1990. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Texts/Translation  aj^Iications  in  Asian 
Studies,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1, 1991. 

8.  Date:  Odober  18, 1990. 
Time:  &-30  a.m.  to  5  p.m. 
Room:  M-14. 

Program:  This  meeting  will  review 
applications  in  Spedal  Opportunity  in 
Foreign  Language  Education  (SOFL£). 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
January  1991. 

9.  Date:  October  18-19, 1990. 
Time:  9  a.m.  to  5-.30  p.m. 
Room:  430. 

Prc^ram:  This  meeting  will  review 
applications  in  Hiunanities  Projects  in 
Libraries  and  Archives,  submitted  to  the 
Division  of  General  Programs,  for 
I»ojects  beginning  after  September  1990. 

la  Date:  October  18-19,  lOga 

Time:  8:30  a.m.  to  5*30  p.m. 

Room:  415. 

Program:  Ibis  meeting  will  review 
applicatioas  submitted  far  Humanities 
Projects  in  Media,  submitted  to  the 


Divisioo  of  General  PrapwMi  far 
projects  beginning  after  April  1, 188L 

11.  UMsr  October  18.  MOa 
Ttim:  8d0  a.in.  to  5  pjn. 
iloojn:  M-14. 

Program:  Ibis  meeting  will  review 
applications  submitted  for  Spedal 
Opportunity  in  Fore^  Language 
Education  (SOFI£).  submitted  to  die 
Division  of  Education  Programs,  for 
projects  beginning  after  Jamiaiy  198L 

12.  Date:  October  22, 189a 
TYine.'  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  wiD  review 
Texts/Translati<ms  applications  in 
European  Studies  L  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 1991. 

13.  Data:  October  24-25, 199a 
TYmer  8:30  ajn.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media,  submitted  to  the 
Division  of  General  Programs,  for 
projects  beginning  after  April  1, 1991. 

14.  Date:  October  29, 1990. 
Time:  8:30  a.m.  to  5  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Texts/Translations  applications  in 
European  Studies  H,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 1981. 
Stephen ).  MoOaanr, 

Advisory  Committee.  Management  Officer. 
[PR  Doc  80-22027  FUed  9-17-80: 8:45  am] 
BHJJNQ  COOf  TSM-ai-H 

Meeting;  kiter-Arta  Advtoory  PmwI 

Pursuant  to  section  10(a)(2)  of  tiie 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Artists  Projects:  New 
Forms)  to  the  National  Council  on  die 
Arts  will  be  held  on  September  21, 1990 
from  9  ajn.-3:30  pjn.  in  room  716  of  die 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  disottston,  evaluation, 
and  recommendation  on  applications  for 
finandal  assistance  under  the  Nattonal 
Foundation  on  the  Arts  and  the 
Humanities  Ad  of  1965,  as  amended, 
induding  discussion  of  infoimation 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
detenninatioo  of  the  Chairman  on 
August  7, 199a  dtese  sessions  wiU  be 
closed  to  the  pubbc  pursuant  to 
subsections  (cM4),  (6)  and  (9)(B)  of 
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section  S63b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washingtcm, 
DC  20606,  or  call  (202)  682-5433. 

Dated:  September  7, 199a 
YvooMlfLSafaiBS. 

Director,  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc  90-22002  FUed  9-17-flQ;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

DocunMirts  CofitaininQ  RepoftInQ  or 
Recordkeeping  Re^ulrenientsi  Office 
of  MwMgement  end  Budget  (0MB) 


AOCNCV:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection. 


:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  tide  of  the  information 
coUection:  Billing  Instructions  for  NRC 
Cost-Type  Contracts. 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  coUection  is 
required:  Monthly. 

5.  Who  will  be  required  or  asked  to 
report  NRC  Contractors. 

6.  An  estimate  of  the  number  of 
responses:  2,004. 

7.  An  estimate  of  the  total  number  of 
hoiirs  needed  to  complete  the 
requirement  or  request:  1,002  (.5  hrs.  per 
response). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract  The  NRC  Division  of 
Contracts  and  Property  Management,  in 
administering  its  contracts  provides 
Billing  Instructions  for  its  contractors  to 
follow  in  preparation  of  invoices.  These 
instructions  stipulate  the  level  of  detail 
in  which  supporting  cost  data  must  be 
submitted  for  NRC  review.  The  review 
of  this  information  ensures  that  aJl 
payments  made  by  NRC  for  valid  and 
reasonable  costs  in  accordance  with  tlie 
contract  terms  and  conditions. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 


NRC  PttUic  Document  Ro<mi,  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 

Ronald  Minsk, 

Paperwork  Reduction  Project  (3150- 

0109). 
Office  of  Information  and  Regulatory 

Affairs,  NECW-3109, 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  in  Bethesda,  Maryland  this  6th  day 
of  Sept  1990. 

For  the  Nuclear  Regulatory  Commission. 
Patiida  G.  Nocry. 
Designated  Senior, 
Official  for  Information  Resources 
Management 

[FR  Doc.  90-22029  Filed  9-17-W;  8:45  am] 
■UMQ  COOC  THO-OI-M 


[Docket  Ma  50-320] 

Mooting  Of  ttw  Advisory  Pand  forth* 
Docontamhwtton  of  Three  Mile  Island, 
Unit  2  GPU  Nuclear  Corp. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2  (TMI-2)  ¥vill  be  meeting  on 
October  18, 1990,  from  7  p.m.  to  10  p.m. 
at  the  Holiday  Inn.  23  S.  Second  Street, 
Harrisbivg,  Pennsylvania.  The  meeting 
will  be  open  to  the  public. 

At  this  meeting,  the  Panel  will  receive 
a  presentation  by  the  licensee,  GPU 
Nuclear  Corporation,  on  the  current 
status  of  the  cleanup  at  TMI-2.  The 
licensee  will  also  provide  a  presentation 
on  their  July  26, 1990,  submittal  to  the 
U.S.  Nuclear  Regulatory  Commission 
providing  the  licensee's 
Decommissioning  Funding  Plan  for  the 
damaged  reactor.  The  Panel  will 
continue  the  discussion  on  the  future 
role  of  the  Panel  now  that  the  licensee's 
current  cleanup  effort  is  nearly 
completed. 

Fiulher  information  on  the  meeting 
may  be  obtained  bom  Dr.  Michael  T. 
Masnik.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  492-1442. 

Dated  September  12, 1990. 

For  the  Nuclear  Regulatory  Commission. 
lohnCHoyle. 

Advisory  Committae,  Managment  Officer. 
[FR  Doc.  90-22026  FUed  9-18-00;  8:46  am] 


[Docket  No.  60-156] 

Consumors  Powor  Co.,  (Big  Rock  Point 
Plwrt)»  ExonpHon 

L 

Consumers  Power  Company  (CPCo, 
the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-6  which 
authorizes  the  operation  of  the  Big  Rock 
Point  Plant  (the  facility)  at  steady-state 
reactor  power  levels  not  in  excess  of  240 
negawatts  thermal  (rated  power).  The 
fadlity  consists  of  one  boiling  water 
reactor  located  at  the  licensee's  site  in 
Charievoix  County.  Michigan.  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (Commission)  now  nr 
hereafter  in  effect 

n. 

Section  55.45(b)(2)(ii)  of  10  CFR  part 
55  requires  that  an  application  for  use  of 
a  simulation  facility  be  submitied  not 
later  than  42  months  after  the  effective 
date  of  the  part  55  rule;  that  is,  by 
November  28, 1990.  Further 
requirements  of  10  CFR  55.45(b)(2)(ii) 
state  that  the  appUcation  be  submitted 
in  accordance  with  paragraph  (b)(4)(i)  of 
the  same  section  which  requires  the 
application  to  include  "(C)  A  description 
of  the  performance  tests  as  part  of  the 
application,  and  the  results  of  such 
tests." 

By  letter  dated  April  4, 1990,  the 
licensee  requested  a  scheduler 
exemption  to  delay  submittal  of  the 
performance  test  requirements  until  May 
26.1991. 

Consumers  Power  Company  has 
submitted  a  Big  Rock  Point  simulation 
facility  application  (exempting  the 
performance  tests)  in  a  letter  dated  June 
29, 1990.  The  application  reflects  a 
simulation  facility  consisting  of  five 
parts:  (1)  A  full  scale  static  mock-up;  (2) 
partial  task  enhancement  (3)  use  of 
actual  plant  (4)  a  plant  walk-through: 
emd  (5)  die  continued  use  of  the  Dresden 
full  scope  simulator.  Some  of  the  partial 
task  enhancements  will  be 
accomplished  by  instaUation  of  a  PC- 
based  work  station  that  models  the  Big 
Rock  Point  reactor  core  and  primary 
system  thermohyudraulics.  "rhe  work 
station  will  indude  the  capability  for 
some  input/outputs  (I/O)  to  be 
dynamically  simidated.  thereby 
providing  a  limited  scope  simulator 
(LSS)  as  part  of  die  simulation  facility 
for  ^  Rock  Point 

Contractual  agreements  between  the 
licensee  and  its  supplier  reflect  delivery 
of  the  work  station  during  November 
1900.  The  performance  testing  specified 


by  10  CFR  55L45(b)(4)(i)(C)  cannot  be 
accomplished  until  after  receipt 
installation,  and  acceptance  testing  of 
the  woric  station.  Acceptance  testing  is 
currendy  scbeduled  for  completion 
during  Januarv  1991,  and  will  include 
verification  of  the  software  outputs  up 
to  the  termination  units.  Installation  of 
the  control  room  panel  instuments  and 
wiring  frx>m  the  panels  to  the 
termination  units  may  occur  concurrent 
with  installation  of  the  work  station; 
however,  final  ties  at  the  terminators 
will  not  occur  before  acceptance  testing 
has  been  completed.  The  acceptance 
tests  results  will  become  part  of  the  10 
CFR  55.45  performance  test  program. 
The  test  program  must  also  include 
verification  of  response  at  the  panel 
instruments.  In  addition,  the 
performance  test  program  will  include 
confirmation  of  otiier  partial  task 
enhancements  that  will  be  installed  in 
the  LSS  and  will  involve  dynamic 
simulation  with  feedback,  but  will  not 
directiy  tie-in  as  one  of  the  I/Os  to  the 
work  station. 

The  Big  Rock  Point  LSS  will  initially 
incorporate  tile  dyamics  specified  by  a 
control  manipulation  analysis  and 
critical  system  functions  specified  by 
the  Control  Room  Design  Review 
Program.  The  LSS  will  be  expanded  via 
incorporation  in  the  Intergrated 
Assessment  Living  Schedule  to  include 
other  dynamics  identifeid  by  training 
that  will  permit  effective  demonstration 
of  performance  of  various  routine,  off- 
normal,  and  emergency  procedures. 
Since  the  design  of  the  LSS  provides  for 
expansion  of  the  facility  to 
accommodate  additional  panel 
instnunents  and  controls,  an  appropriate 
freeze  time  must  be  established  for 
submittal  of  the  performance  testing 
program  and  test  results.  Subsequent 
improvements  then,  will  be  submitted 
via  a  configuration  management 
program. 

A  May  26, 1991,  freeze  date  is  selected 
as  a  an  appropriate  extensioin  for  this 
exemption  request  "A  description  of  the 
.  performance  tests  as  part  of  die 
application,  and  the  restdts  of  such 
tests"  will  be  submitted  by  May  26. 1991. 
That  date  reflects  die  stage  of  LSS 
development  at  that  time. 

A  sdiedular  exemption  until  May  26. 
1991,  is  appropriate  for  the  Big  Rock 
Point  Simuladon  Facility  because: 

(1)  It  provides  an  adequate  time, 
following  acceptance  testing  of  the  woric 
station  for  wiring  of  panel  instuments  to 
the  woric  station  and  subsequent 
performance  testing. 

(2)  It  provides  for  the  long  term 
expansion  of  the  LSS  via  the  Integrated 
Assessment  Living  Schedule,  and 
establishes  a  freeze  date  at  which  to 


complete  installation  and  perfcnmance 
testing  of  as  many  of  the  additional 
panel  instruments  as  possible  to  permit 
a  more  functional  and  complete 
simulation  facility. 

(3)  It  takes  into  consideration 
paragraph  (b)(3)(ii)  for  facility  licensee 
applicants,  to  allow  180  days  before  the 
date  for  conducting  the  operating  test 
No  operating  test  will  be  proposed  for 
Big  Rock  Point  during  the  180-day  period 
following  May  26. 1991. 

(4)  The  May  26, 1991,  date  is  specified 
by  regulation  in  that  paragraph  (b](2)(iv) 
requires,  "the  simulation  facility  portion 
of  the  operating  test  will  not  be 
administered  on  other  than  a  certified  or 
an  approved  simulation  facility  after 
May  26, 1991." 

Based  on  the  above,  the  staff  has 
determined  that  the  schedule  proposed 
by  the  Ucensee  for  submittal  of  the 
performance  tests  requirements  of  its 
application  is  acceptable. 

m. 

The  Commission  has  determined  that 
pursuant  to  10  CFR  55.11,  the  exemption 
is  authorized  by  law  and  will  not 
endanger  life  or  property  and  is 
otherwise  in  the  public  interest. 
Furthermore,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12(a) 
that  special  circumstances  of  10  CFR 
50.12(a)(2)(v)  are  applicable  in  that  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has' made 
good  faith  efforts  to  comply  with  the 
regulation.  This  exemption  grants  a 
temporary  relief  period  of  six  months 
bom  the  November  1990,  date  for 
submittal  of  part  of  the  Big  Rock  Point 
application  for  use  of  the  simulation  . 
facility.  Good  faith  efforts  to  comply 
with  die  regulation  were  made  as 
follows: 

(1)  Immediately  following  publication 
of  the  new  part  55  rule.  Big  Rock  Point 
joined  with  three  other  facilities  to  form 
the  Utility  Simulation  Facility  Group 
(UFSG). 

(2)  During  the  development  of  the 
plan,  die  UFSG  interacted  widi  NRC  in 
meetings  on  September  15  and  16, 1987, 
and  December  7, 1987,  to  obtain 
comments  and  understandings. 

(3)  A  final  USFG  document  was 
issued  on  April  5, 1968,  that  provided 
"Guidance  for  the  Development  of  a 
Simulation  Facility  to  Meet  the 
Requirements  of  10  CFR  55.45." 

(4)  Consumers  Power  Company 
submitied  a  Big  Rock  Point  Mant 
specific  Simulation  FaciUty  Plan  that 
incorporated  and  reflected  the  USFG 
guidaiace  document  plans  by  letter  dated' 
May  28, 1988. 


(5)  NRC  letter  dated  April  la  1980. 
provided  comments  to  the  licensee's 
May  28, 1988.  Simulation  Facility  Plan. 
Hie  NRC  comments  indicated  that  the 
licensee  would  probably  not  be 
successful  in  justifying  continued  use  of 
the  Dresden  simulator,  even  if  they 
performed  "the  research  and  analysis 
required  to  support"  their  position.  The 
letter  stated,  "the  major  physical  fidelity 
deviation  expected  to  exist  between  the 
Big  Rock  Point  control  room  and  the 
Dresden  simulator  are  not  lUcely  to  be 
sustained  for  use  by  such  an  analysis." 

(6)  Consumers  Power  Company  met 
with  NRC  on  May  9, 1969,  to  discuss 
NRC  comments  regarding  their  proposal, 
and  the  need  to  apply  for  exemption 
since  resolution  of  NRC  comments 
seemed  to  require  a  plant  specific 
simulator. 

(7)  NRC  letter  dated  June  12, 1989 
doctimented  the  May  9, 1989,  meeting 
and  summarized  the  conclusion  as 
follows:  "It  was  also  emphasized  that  if 
a  plant-specific  simulator  would  not  be 
available,  Consumers  Power  Company 
was  to  provide  a  program  with  the 
submittal  on  how  the  NRC  would 
evaluate  the  license  students." 

(8)  On  September  7, 1988,  Consumers 
Power  Company  met  with  NRC  to 
present  a  plan  diat  specified  how  the 
NRC  would  evaluate  Big  Rock  Point 
operators,  using  Dresden  controls  with 
Big  Rock  Point  specific  labels,  panel 
overlays,  and  other  enhancements.  This 
approach  was  to  be  combined  with  use 
of  the  actual  plant  and  a  commitment  to 
develop  a  full-scale  site  mock-up  of  the 
Big  Rock  Point  control  room.  The 
licensee  expressed  concern  that  an 
analysis  to  identify  deviations  and 
justify  differences  between  the  Dresden 
simulator  and  Big  Rock  Point  control 
room  coidd  be  cost  prohibitive. 

(9)  NRC  letter  dated  October  2, 1989. 
documented  the  September  7, 1988, 
meeting  and  summarized  the  NRC  staff 
position  as  follows:  "The  staff  indicated 
that  the  fidelity  issue  can  be  addressed 
by  other  techniques  with  an  analysis  of 
any  exceptions  of  deviations,  lliese 
other  techniques  would  model  Big  Rock 
Point  processes  to  compensate  for  the 
Dresden  simulator  differences.  The  plan 
shotdd  be  packaged  as  close  as  possible 
to  die  rule." 

(10)  Workuig  meetings  and  telephone 
conference  calls  held  with  NRC  and 
Region  staff  members  which  included  a 
meeting  on  October  12, 1989;  a 
conference  call  on  October  25, 1980,  and 
a  meeting  on  November  13, 1986, 
identified  alternative  courses  of  action 
in  lieu  of  spending  an  estimated 
additional  1  million  dollars  on  an 
analysis  that  offered  litde  in  return 
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except  justificatioo  for  doing  what  was 
alreaidty  propoMd  in  ifae  docketed 
simolatian  bdiity  plan. 

(11)  On  Deconber  19, 1908,  a  letter  of 
intent  with  a  sinmlator  vendor  was 
signed  to  pmchase  a  work  station  diat 
provides  a  real-time  tliennohjfdraulic 
code  of  the  Kg  Rock  Point  reactor  core 
and  primary  system. 

(12)  During  December  1989,  and 
January  1990.  methodology  was 
developed  for  a  control  manipulation 
analysis  that  would  evaluate  operator 
actions  to  identify  which  part  task 
stimulation  devices  were  appropriate  to 
be  included  in  a  Big  Rock  Point  plant- 
specific  limited  scope  simulator. 

(13)  In  December  1969.  January  and 
February  1990.  construction  of  the  Big 
Rock  Point  plant-specific  mock-up  and 
limited  scope  simulator  began.  Software 
development  for  the  wofk  station  was 
also  initiated. 

(14)  On  February  27. 1990.  Consumers 
Power  Company  met  with  NRC  to 
present  our  revised  approach  for  die  Big 
Rock  Point  Plant  Simulation  Facility,  hi 
that  meeting.  NRC  expressed  concern 
that  it  was  important  for  Consumers 
Power  Company  to  submit  an  exemption 
request  as  soon  as  possible  if  we 
identified  that  we  could  not  meet  the 
timing  requirements  specified  by  10  CFR 
55.45(2Mii). 

(15)  The  licensee  submitted  on 
exemption  request  on  April  4, 1990. 

(16)  The  licensee  submitted  an 
application  (excepting  the  performance 
test)  on  June  29.  ig9a 

The  Commission  hereby  grants  an 
exemption  from  the  schedular 
requirements  of  10  CFR  55.45(bK2)(ii)  for 
submittal  of  a  description  of  the 
performance  test  and  the  results  of  the 
performance  tests  as  part  of  the 
submittal  of  an  application  for  use  of  a 
simulation  facility.  This  exemption  is 
effective  until  May  28. 1991. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(55  FR  35382.  August  29, 1990). 

The  licensee's  request  April  4. 1990.  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington.  DC  and 
at  the  North  Central  Mich^an  College. 
1515  Howard  Street  Petoskey.  Midi^gan. 

The  exemption  is  effective  upon 
issuance. 

Dated  at  Rodnrflle.  Maryland  tUs  lOth  day 
of  September  MSa 


For  tlie  NocUw  Regdatory  Cnmmtaaton. 

Da^CratcMMd, 

Director,  Divkkm  of  Reactor  Pn^tM  HI.  IV. 
VSr  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc  90-22830  Filed  9-17-SO:  8:45  am) 


(DodMt  Na  7a-4  (S0-2e9/270/2t7)] 

Duke  Power  Co;  Issuance  of 
Amendmentto  Materlais  License  Na 
SNM-2503 

The  U.&  Nuclear  Regulatory 
Regulatory  Commission  (the 
Commission)  has  issued  Amendment 
No.  1  to  Materials  License  Na  SNM- 
2503  held  by  the  Duke  Power  Company 
for  the  receipt  and  storage  of  spent  fuel 
at  the  Oconee  Independent  Spent  Fuel 
Storage  Installation,  located  on  the 
Oconee  Nuclear  Station  site,  Oconee 
County,  South  California.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  in  appendix  B.  Changes 
were  made  to  Specifications  1.1.A  and 
1.1.B  of  appendix  B  to  reflect  Revision  3 
to  the  OziHie  Nuclear  Station 
Independent  Spent  Fuel  Storage 
Installation  (I^^  Security  Program. 

The  apphcation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I.  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  die  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.22(c),  an  environmental  assessment 
need  not  be  prepared  in  connection  with 
the  issuance  of  the  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  The  applicaticHi  for 
amendment  dated  June  29. 1990.  and  (2) 
Amendment  No.  1  to  Materials  Licenaa 
No.  SNM-2503.  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  September  11. 199a  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gdman  Building.  2120  L 
Street  NW.,  Washington.  DC  and  at 
the  Local  Public  Document  Room  at  the 
Oconee  County  PuUic  Library.  501 W. 


Soudibmnd  &reet  Walhalla.  SouUi 
Carolina  29091. 

Dated  at  Rockville.  Maryland,  this  11th  diy 
of  September  1990. 

For  rbe  U.S.  Nuclear  Regulatory 
Comminion. 


Chief  Piiel  Cycle  Safety  Branch,  Diviaion  of 
Industrial  and  Medical  Nuclear  Sa^ty,  Office 
of  Nuclear  Material  Safety  and  Safeguard 

[FR  Doc  90.22028  Filed  9-17-90: 8:45  am] 


Indiana  Michigan  Power  Co; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazarda  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Oj^rating  License  Nos.  DPR-58 
and  DPR-74,  issued  to  Indiana  Michigan 
Power  Company  (the  licensee),  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant  Unit  Nos.  1  and  2,  located  in 
Berrien  County,  Michigan. 

The  proposed  amendment  would 
allow  the  use  of  flashing  lights  and  rope 
boundaries  to  serve  as  a  substitute  for  a 
lodced  door  as  providing  a  kicked  door 
is  not  possible  or  practical  due  to  area 
size  of  configuration.  Technical 
Specification  (TS)  6.12.2  currently 
requires  that  locked  doors  provided  to 
prevent  unauthorized  entry  into  areas  in 
which  the  intensity  of  radiation  is 
greater  than  1000  mrem/hr. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  hi  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigi^ficant  reuuction  in  a 
margin  of  saJFety. 

The  lioamea  provided  an  analysis  that 
addressed  die  above  three  standards  fai 
the  amendment  aniiications. 


1.  The  propoMd  change  would  not  incnase 
the  pTolwbiiity  or  consequences  of  a 
previously  evalvsted  aoddaat  liecause 
changing  the  access  control  requirements  for 
high  radiation  areas  does  not  impact  any  of 
the  previously  analyzed  accidents. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  Idnd  of 
accident  from  any  previously  analyzed  or 
evaluated  because  the  proposed  change  does 
not  involve  a  change  in  plant  configuration  or 
operation  and  will  not  place  the  plant  in  an 
mianalyzed  condition. 

3.  The  cliange  proposed  will  not  involve  a 
significant  reduOUen  in  a  margin  of  safety 
because  the  use  of  flashing  li^ts  in  a 
specifically  posted  area  wiU  provide 
adequate  protection  against  unauthorized 
entry  into  an  area  %vith  dose  rates  exceeding 
toco  mrem/hr.  Hie  proposed  change  is 
consistent  wth  the  language  contained  in  the 
Westinghouse  Standard  TSs. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  concurs  with  their 
findings.  Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  maU  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
OfBce  of  Administration,  U.S  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building  Building, 
7920  Norfolk  Avenue,  Bethesda. 
Maryland,  fitan  7:30  a.m.  to  4:15  p.m. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gehnan  Building 
2120  L  Street  NW.,  Washington.  DC. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  18, 1990,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  i^ose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  hi  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intovene  shall  be  filed  in  accordance 


with  the  Commission's  "Rules  of 
Practice  for  Domastic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  whidi  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street  NW..  Washington,  DC 
20565  and  at  the  local  public  document 
room  located  at  the  Maude  Preston 
Palenske  Memorial  Library,  500  Market 
Street  St  Joseph.  Michigan  49065.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  die  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretaiy  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  die 
petitioner  in  the  proceeding,  and  how 
that  hiterest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitied 
%nth  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  ri^t  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  die 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petiton  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  dian  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  hiclude  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  aUeged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  r^erences  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  iHovide  sufficient  information  to 
show  that  a  genunine  dispute  exists 
widi  the  appUcant  on  a  material  issue  of 
law  or  fact  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entide  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy. 

Those  permitied  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

ff  a  hearing  is  requested  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  diat  the 
amendment  request  hivolves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

ff  the  final  determination  ir  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  unid  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
fadlify,  die  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunify  for  a  hearing 
after  issuaiKe.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequendy. 
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A  request  for  a  hearing  or  a  petiton  for 
leave  to  intervene  must  be  filed  witti  the 
Secretary  of  the  Cowmiiwioni  U^ 
Nuclear  Regulatory  Commission. 
Washington.  DC  20665.  Attention: 
Docketing  and  Service  Brandi,  or  may 
be  delivered  to  the  Conunissitni's  Public 
Docummt  Room,  the  Gehnan  Building. 
2120  L  Street.  NW..  Washington.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  die 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
r ummission  by  a  toll-free  telephone  caH 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-{800)  342-6700].  The  Western 
Union  operator  should  be  given 
Datagram  Identification  number  3737 
and  the  following  message  addressed  to 
Robert  C  H^son:  petititmer's  name  and 
telephone  number,  date  petiton  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  al^o  be  sent  to  the  Office  of  the 
General  Coimsel  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Gerald  Chamoff.  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  NW.,  Washington,  DC 
20037  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemratal  petitiMts  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determinati(m  by  the 
Commission,  the  presiding  officer,  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  shood  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2^4(aMl)(i)- 
(v)  and  2.714(d). 

For  furtiber  details  widi  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  25, 1900,  as 
amended  August  14, 1990,  which  is' 
available  for  public  inspection  at  die 
Commission's  PubUc  Document  Room, 
the  Gehnan  Building.  2120  L  Street,  NW., 
Washington.  DC  20555.  and  at  die 
Maude  Presttm  Palenske  Memorial 
Library.  500  Mariiet  Street,  St  loseph. 
Michigan  40065. 

Dated  at  Rockviik.  Maiyhnd.  tUs  llA  day 
of  September  190a 

For  the  Nuclear  Reguhtoiy  CoBBiiukiB. 

lohnStns. 

Actiag  Director.  Project  Directorate  IB- J, 
Division  of  Reactor  Profectt—m  IV.  Vaad 
SpeciaiProfecta,  Office  of  Nuciear  Reactor 
Regulattoa. 

[FR  Doc.  90-23031  Filtd  »-17-«(  aeM  am] 


[Dochet  NOk  4»-aM1-IILJ 

Kerr-McGee  Chamieal  Corp.  (West 
Chicago  Rare  EarttM  FacHty);  Oral 
Argument 

Notice  is  hereby  given  that  in 
accordance  with  the  Appeal  Board's 
order  of  September  4, 1990,  oral 
argument  on  the  interveners'  August  31, 
1990.  motion  to  vacate  or.  in  the 
alternative,  to  reopen  the  record  will  be 
heard  at  1:30  p.m.  on  Wednesday. 
October  la  i960,  in  die  NRC  Public 
Hearing  Room,  Fifth  Floor,  East- West 
Towers  Building.  4350  East-West 
Highway,  Bethesda,  Maryland. 

Dated:  September  11. 190a 

For  tlie  Appeal  Board. 
Baibaia  A  ToBipltina. 
Secretary  to  the  Appeal  Board. 
[FR  Doc  8O-2202S  Filed  9-17-«0c  ft4S  am] 
I  OOOC  THO-SI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ret  na  IC-177>7i  61^74621 

AMed  Irish  Banka,  PLC;  AppHcatlon 

September  11.  IflOO: 

Aoaicv:  Securities  and  Exdiange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ('^940  Act"). 

applicant:  Allied  Irish  Banks,  PLC 


RCLCVANT  ia40  ACT ! 

Exemption  requested  under  section  6(c) 
from  all  provisions  (rf  the  19M  Act 

SUMMARY  OP  APPUCATKNC  Applicant 

seeks  an  order  permitting  it  to  issue  and 
sell  its  equity  securities  in  the  United 
States,  either  directly  or  in  die  form  of 
American  Depositary  Shares 
representing  American  Depositary 
Receipts. 

PNJNO  date:  The  application  was  filed 
on  March  1, 1990.  uid  amended  on  June 
21  and  September  5, 1990.  A  letter  was 
submitted  on  )uly  27. 190a 
HCAMNQ  OR  NOTWICATION  OP  HEARMQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  ARtlicant  wiUi  a 
copy  of  the  request  perwmally  or  by 
maiL  Hearing  requests  should  be 
received  by  the  SEC  by  5:S0pjn.  on 
October  5, 199a  and  should  be 
accompanied  by  i»oof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  cotificate  of  service. 
Hearing  requests  should  state  the  nature 
of  die  writer's  interest  the  reason  for 


the  request  and  die  issues  contested. 
Persons  w1h>  wish  to  be  notified  d  a 
hearing  may  request  notification  by 
writing  to  die  SECs  Secretary. 

AOORESSCS:  Secretary,  450  SUi  Street 
NW,  Washington,  DC  2064a  ^ipiicant 
c/o  E.  MUes  Prentice,  ID,  Brown  ft 
Wood.  One  World  TnAe  Center.  New 
Yoric  New  York  1004a 

POR  FURTHER  HVORMATION  CONTACR 
Brion  R.  Thompson,  Special  Counsel  at 
(202)  272-3567  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  sutaimary  of  the 
applicatitm.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  K-anch  or  by 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (303)  25ft- 
4300). 

ApBcanf  s  ReptaseDtatkms 

1.  Appbcant  was  incorporated  in  the 
Republic  of  Ireland  in  1966  in  connection 
with  the  amalgamation  of  three 
established  Irish  Banks,  The  Munster  & 
Leinster  Bank  Limited,  Provincial  Bank 
of  Ireland  Limited  and  The  Royal  Bank 
of  Ireland  Limited,  and  is  the  successor 
to  the  business  of  those  banks. 
Applicant  is  the  largest  banking 
corporation  organized  under  the  laws  of 
Ireland.  Applicant  is  primarily  engaged 
in  the  business  of  taking  deposits  and 
extending  loans.  In  addition  to  deposit 
and  lending  services.  Applicant  provides 
its  customers  with  foreign  exchange, 
documentary  credits  and  guarantees, 
securities  traiUng  and  underwriting, 
fiduciary  and  protfolio  management 
services.  Under  Irish  law.  Applicant  can 
perform  both  commercial  and 
investment  banking  services.'  Applicant 
and  its  consolidate  subsidiaries 
provide  a  diverse  range  of  banking, 
financial  and  related  services, 
principally  in  Ireland.  Britain  and  the 
United  States. 

2.  March  31. 198a  Applicant's  total 
assets  were  $20.7  billion,  total  liabilities 
(excluding  shareholder's  funds)  were 
$198  bilUon  and  total  sharehcrider's 
funds  were  $0.0  billion.  Oo  that  date. 
Applicant's  total  deposits  (inchiding  due 
to  banks)  represented  $17.6  billion  or 
80%  of  its  tcrtal  liabilities,  and  total  loans 
and  other  advances  (including  due  from 
banks,  bills  of  exchange  and  money 
maricet  papw)  refiresented  $15.4  billion 
or  74%  of  its  total  asseto.  Applicant's  net 
pn^  for  the  year  ended  March  31, 198a 
was  $128J  n^Uon  and  ito  share  capital  , 
was  $07  milli(m.  Andicant's  share 
capital  is  widely  distributed,  y^n^cant's 
shares  are  listed  on  The  Intematiooal 


Stock  Exchange  of  the  United  Kingdom 
and  the  Republic  of  Ireland  (die  "Stock 
Exchange").  All  doDar  amounts  set  forth 
have  been  converted  to  United  States 
doDar  amounts  at  the  rate  of  United 
States  $1.4050  »  IR  1.00,  which  was  die 
noon  buying  rate  in  New  York  Qty  for 
bale  transfers  in  pounds  as  certified  for 
customs  purposes  by  the  Federal 
Reserve  Bank  of  New  York  on  March  31, 
1989.  In  addition,  figures  herein  are 
based  on  the  consolidated  profit  and 
loss  amount  and  die  consoUdated 
balance  sheet 

3.  As  a  public  limited  company 
incorporated  in  Ireland,  whose  shares 
are  listed  on  the  Stock  Exchange. 
Applicant  is  subject  to  extensive 
r^tdation  under  the  provisions  of  the 
Companies  Acts  1963  to  1986  (Irish),  the 
provisions  of  the  Currency  and  Central 
Banks  Acts  1927  and  1971  as  amended 
and  extended  by  the  European 
Communities  (Licensing  and  Supervision 
of  Banks)  Regulations  1979  and  the 
Central  Bank  Act  of  1989.  The  regulation 
and  supervision  of  banks  in  Ireland  is 
the  function  of  the  Central  Bank  of 
Ireland  (the  "Central  Bank")  which  was 
established  by  and  derives  ite  power 
frtun  die  Central  Bank  Act  1942.  The 
Central  Bank  has  statutory  power  to 
carry  out  inspections  of  the  books  and 
records  of  licensed  Irish  banks.  Tlie 
Central  Bank  is  further  empowered  to 
prescribe  ratios  to  be  maintained 
between  the  assets  and  liabilities  of 
licensed  banks,  to  prescribe  ratios  to  be 
maintained  between  the  assete  and 
liabilities  of  licensed  banks,  to  prescribe 
maximum  interest  rates  permitted  to  be 
chai^ged  and  to  make  regidations  for  the 
prudent  and  orderiy  conduct  d  banking 
business  of  snch  banks,  including 
capital  and  liquidity  requiremento.  It 
also  sets  the  standards  and  criteria  for 
the  assessment  of  new  applications  for 
licenses  and  to  appraise  the  business 
and  performance  of  existing  license 
holders. 

4.  Applicant  has  branches  in  New 
York  Qty  and  Chicago,  which  are 
licensed  by  the  state  of  New  York  and 
Illinois,  respectively,  and  are  sut^t  to 
examination  by  the  banking 
departmento  of  Aose  states.  Applicanf  s 
branches  are  subject  to  the  reserve 
requireinente  estblished  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (die  "Board")  pursuant  to  die' 
Intematioiial  Banking  Act  of  1978  (the 
"IBA")  and  are  sol^ect  to  examination 
by  the  Board.  la  addition.  AppUcaot's 
New  York  brandi  is  sobject  to 
regulation  by  die  Federal  Deposit 
Insurance  Corporation  ("FDIC). 


Applicant  dao  owns  Pkst  Maryland 
Bankcorp  {"VhEBry  a  United  States  baidc 
holding  company  widi  179  brandies  and 
offices  in  the  state  of  Maryland  and 
adjoining  states.  As  owner  of  VMR, 
Applicant  is  subject  to  the  provisions  of 
tbie  Federal  Bank  Holding  Con^iany  Act 
of  1956.  FMB  is  also  s«d)ject  to  regidation 
by  the  Office  of  the  Comptroller  of  the 
Currency  and  the  FDIC. 

5.  The  proposed  offering  and  sale  of 
Applicant's  equity  securities  in  the 
United  States  wculd  either  be  (a) 
pursuant  to  a  firm  commitment 
underwritten  public  ofiering  registered 
under  the  Securities  Act  of  1933,  as 
amended  (die  "1933  Act"),  (b)  pursuant 
to  an  exemption  from  the  registration 
requiremente  of  the  1933  Act  which,  in 
the  opinion  (tf  United  States  counsel  to 
Applicant  is  available  to  Applicant  with 
respect  tosuch  offers  and  sales  or  (c) 
pursuant  to  the  advice  of  the  staff  of  the 
SEC  that  it  would  not  recommend  diat 
the  SEC  take  any  action  under  the  1933 
Act  if  such  offers  and  sales  were  made 
without  registering  such  equity 
securities  under  the  1933  Act 

6.  In  connection  with  listing 
Appbcanf  8  equity  securities  on  a 
national  securities  exchange  or  having 
such  securities  quoted  on  an  automated 
interdealer  quotation  system. 
Applicant's  equity  securities  would  be 
registered  udner  die  Securities  Exchange 
Act  of  1934,  as  amended  (die  "1034 
Act"),  and  ^plicant  would  thereafter 
file  periodic  reporte  pursuant  to  the  1934 
Act 

Applicant's  Legal  Analysis 

1.  Applicant  submita  that  approval  of 
this  application  is  necessary  or 
appropriate  in  the  publk  interest  In  this 
regard,  such  an  approval  is  consistent 
with  and  would  advance  the  pobdes 
underlying  the  IBA,  wldch  seeks  to  ptace 
United  States  banks  and  foreign  banks 
on  a  basis  of  competitive  equality  in 
their  United  States  transactions.  The 
SEC  previously  has  issued  at  least  14 
orders  granting  exemptions  bom.  the 
provisions  of  Idbe  1940  Act  to  other 
foreign  banks  in  order  to  enable  them  to 
sell  their  equity  securities  in  the  United 
States.  See,  e.g.,  Banque  Natiooale  de 
Paris,  Investment  Company  Act  Release 
Nos.  16752  Oamisry  11. 1980)  end  16807 
(r  ebmary  13, 1980),  Benco  Eepenol 
Central  de  Credito,  S.A.,  Investment 
Company  Act  Release  Nos.  16678 
(December  t,  1988)  end  16735  Qanuaiy  3, 
1880),  Banco  BUbao  Viicaya,  SJ^ 
Investment  Compeny  Act  Release  Nos. 
16549  (September  7, 1968)  and  16604 
(October  2a  198^  The  Royal  Bunk  of 


Soothmd  Ctoap  pic.  Investment 
Company.Act  Release  Nos.  16243 
(January  2a  1988).  and  16295  (Masdi  t 
1988),  Banco  De  Vizcaya.  SA^ 
Investment  Company  Act  Release  Nos. 
16205  aanuary  6, 1988)  and  16249 
(February  3, 1988).  Applicant  submita 
that  the  circumstances  described  fai  the 
application  are  substantially  identical  to 
those  applications  cited  above.  In 
addition,  Ap|riicant  submita  that  the 
granting  of  the  relief  reqeested  would 
benefit  institatioiial  mid  odier 
sc^ihisticated  investors  in  the  United 
States  by  making  Applicant's  eqaity 
securities  more  readily  available  to  such 
investors. 

2.  AK>licant  submits  &at  the  relief 
requested  is  consistent  with  the 
protection  of  investors  for  the  same 
reasons  that  United  States  beaks  are 
exenqit  from  the  1940  Act— ^there  are 
already  in  place  regulatory  reqairementa 
which  afford  sufficient  protection  for 
investors.  The  Irish  operations  of 
Applicant  are  extensively  controBed 
and  overseen  by  die  government  of 
Ireland  throng  the  Departmento  of 
Finance  and  Industry  and  Commerce 
and  the  Central  Bank.  The  United  States 
operations  of  Applicant  are  extensively 
controlled  and  overseen  by  stata 
hanking  departmenta  and  are  subject  to 
the  reserve  requiremento  of  the  Board. 

S.  Apidicant  states  that  approval  of 
the  application  is  consistent  widi  the 
purposes  of  the  1940  Act  because 
commercial  banks  were  not  intended  to 
be  regulated  by  the  1940  Act 
Commercial  bank  operations  do  not  give 
rise  to  die  abuses  sought  to  be 
prevented  by  the  1940  Act  and  the 
legislative  history  of  the  1940  Act 
supports  the  position  that  commercial 
banks,  such  as  Applicant  were  not 
within  the  intended  purview  of  the  1940 
Act 

Applicant's  Coitdition 

Aj^icant  consenta  to  any  SEC  order 
issued  upon  the  application  being 
expressly  conditioned  on  ite  conqdiance 
with  the  proposed  amendmento  to  Rule 
6c-0  under  the  1940  Act  as  they  ere 
currently  proposed,  and  as  they  may  be 
reproposed,  adopted  or  ampntiarf- 

For  tks  Commiuion.  by  the  Diviaiao  of 
InvestaMBt  Maasganit  bjr  dals§stad 
autliaritjr. 

[FR  Doc.  sa-220«2  Piled  a-lT-eO;  8d«  aai) 
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[IM.  No.  S4-2S424;  n*  Na  8fMnC-90-Ml 

Self-Regulatory  Organtaatlon;  Thf 
DepoeWocyTnirt  Co;  Order  QranMnQ 
Partial  Approval  of  Propoaed  Rule 
Ctwnge  Implementing  a  Conimerdal 
'Program 


Llntrodudioo 

On  May  8. 199a  the  Depository  Trust 
Company  ("DTC')  filed  a  proposed  rule 
change  (FUe  No.  SR-4}TC-90-0e) 
pursuant  to  section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act").*  The  proposed  rule  change  will 
permit  DTC  to  add  commercial  paper 
("CF')  transactions  to  its  same-day 
funds  settlement  ("SDFS")  system. 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on  July 
27, 199a*  No  comments  were  received.* 
As  discussed  l)elow,  the  Commission  is 
approving  one  aspect  pf  the  proposal 
that  would  revise  DTCs  SOTS  system 
participant  default  controls. 

n.  DeMxiptioa 

DTCs  proposal  amends  its  rules  to 
include  CP  transactions  in  its  SDFS 
systeoL^  Under  DTCs  proposal  those 
CP  issues  made  eligible  for  SDFS  will  be 
distributed  in  book-en^  only  ("BEO") 
form  upon  the  electronic  instruction  of 
the  issuer's  issuing  agent  bank.  The 
issuer's  paying  agent  bank,  acting  also 
as  DTCs  custodian,  will  hold  master  CP 
certificates  for  DTC. 

DTCs  SDFS  system  contains  certain 
controls  and  safeguards  that  are 
designed  to  minimise  DTCs  losses  in 
the  event  of  participant  default  These 
controls  include:  (i)  Net  debit 
coUateralixation,  (ii)  required 
contributions  to  the  SDFS  component  of 
the  participants  fund,  (iii)  net  debit  caps, 
(iv)  receiver-authorized  delivery 
procedures,  (v)  net-net  settlement  and 
(vi)  failure-to-settle  procedures.*  All  of 


these  safeguards  will  be  applicable  to 
CP  transactions.  In  addition.  DTC 
proposes  to  add  additional  controls  to 
Uie  SDFS  system  to  address  the  unique 
risks  arising  from  the  addition  of  CP  to 
the  SDFS  system.* 

DTC  proposes  to  begin  processing  CP 
transaction  in  its  SDFS  system  on 
October  5, 1990.  In  an  effort  to  minimize 
the  impact  of  the  operational  changes 
that  DTC  and  its  participants  must  make 
to  accommodate  the  addition  of  CP  to 
SDFS,  DTC  has  requested  that  the 
Commission  approve  four  components 
of  its  proposal  before  October  5, 1990. 
These  components  are  (i)  Increasing  its 
participants'  adjustable  net  debit  caps 
from  10  to  15  times  the  participant's 
required  and  voluntary  deposits  to  the 
SDFS  fund,  (ii)  capping  the  SDFS  fund  at 
$400  million,  (iii)  allowing  those 
participants  with  multiple  SDFS 
accounts  to  organize  them  into  one  or 
more  families  of  accounts,  and  (iv) 
permitting  participants  to  effect  a  pledge 
versus  payment  transaction  in  the  SDFS 
system.  This  order  only  addresses 
DTC's  proposal  to  increase  its 
participants'  adjustable  net  debit  caps. 

Under  DTC's  current  rules  and 
procedures,  participant's  net  debit  is 
limited  tluoui^out  the  processing  day  to 
the  least  of  (i)  An  amount  equal  to  ten 
times  the  participant's  required  and 
voluntary  deposits  to  the  SDFS  fund,^ 
(ii)  an  amount  equal  to  75%  of  DTCs 
lines  of  credit  (iii)  an  amount  if  any, 
determined  by  the  participant's  setUing 
t>ank.  or  (iv)  an  amount  if  any, 
determined  by  DTC.  As  stated  above, 
DTC  proposes  to  change  the  formula  for 
calculating  the  adjustable  portion  of  a 
participant's  net  debit  cap  ("adjustable 
net  debit  cap")  from  ten  to  15  times  a 
participant's  required  and  voluntary 
deposiU  *  to  the  SDFS  fund. 


>  IS  U.S.C  78«(bNl)  (1BB2). 

■  5m  SacuritiM  Bxckai^e  Ad  RclesM  Na  282S0 
a«ly  la  ISSO).  &5  PR  30773. 

■  Th»  CommiMlon  notes  that  DTC  tent  an  initial 
CP  ptopoaal  to  its  partidpania  and  othan  for 
oonaklefatioa  in  Octobar  ISSS,  and  recaived  37 
writtan  laaponaei.  Aftar  a  lariaa  of  maatingi  with 
aoaw  of  tha  napoodants,  DTC  nodifiad  and 
expandadtha  CP  ptopoaal  and  niaauad  it  in  July 
ISSa  DTC  wc«i»ad  11  wrfttan  cnmmanta  on  tha 
KviacdprapoaaL  In  gananL  thaaa  ooBmantatora 
offad  DTC  to  pracaad  with  ittprapoaal  to  offer  a 
CP  program  and  anoonrate  DTC  to  do  io  aa 
axpaditiouaty  as  poaaibla. 

*  DTCs  sore  sjfatam  cunantly  ancompaaaes 
ii.i.ntrip«l  aotaa  miiikilpal  vaiiabla-rate  bonds. 
MN-ooapaa  boada  backad  by  VS.  government 
aaearitiaa,  BMdtan  term  aolaa,  aaction  rate  and 
tendar^rato  piafanad  stocks,  coUataraUnd  mortgage 
oMigationa.  govanmant  agency  saeotMiae  not 
eligible  (or  tha  book-antiy  systam  oparatad  by  the 
Padaramaaerya  Beaks.  For  a  oonplete  desoiptioa 
of  DTCa  SDFS  system.  «••  Socaritiaa  Bxdiange  Act 

Raleeaee  Na  a«8S0  Qaly  ft  ISSn  S2  PR  ans- 
rtnitiaiaiPS  Order") 

•  Sm  taitial  SOPS  Order  sum  note  «,  at  SBSIC 


*  DTCs  failure-to-aettle  procedures  sssume  taht 
seciititiet  returned  to  delivering  partidpants  wiU 
not  have  market  values  so  br  below  their 
settlement  values  as  to  cause  those  partidpants  to 
fall  to  settle  with  DTC.  This  assumption  ii  not  valid 
when  a  felluie  to  aettle  is  cauaed  by  a  CP  issuer's 
bankruptcy.  To  guard  againat  thia  unique  risk,  DTC 
will  among  other  things,  only  make  highly  rated  CP 
eligible  for  SDFS.  admit  only  well-capitalized  CP 
iaaoers.  deelers  and  paying  agents  to  the  SDFS 
system,  devalue  to  lero  ell  of  an  issuer's  CP  tha 
actual  or  potential  downgrading  of  the  issuer's  CP 
below  DTCs  eligibility,  standarda.  and  prohibit 
"free"  tranaadions  in  CP  received  versus  payment 
until  aettlement  is  completed. 

«  DTC  requires  esch  partidpant  in  the  SDFS 
system  to  maka  a  requtoed  deiwait  to  the  SDFS  fimd. 
Each  participant's  required  dapoeil  ia  calculated 
monthly  and  is  equal  to  five  percent  of  the 
pertidpant's  average  gcoaa  daily  SDFS  credits  end 
debits  dnrh^  tha  prior  month.  In  addition,  DTC 
requires  the  first  tzoaoaa  of  a  participant's  required 
dejtoeit  to  be  made  in  caali. 

*  A  psrtidpant  may  make  voluntary  oontributioas 
to  increaae  iU  ad|ustable  net  debit  cap. 


ni.DTCsRatkNude 

DTC  states  that  the  adjustable  net 
debit  cap  protects  against  abnormal 
intraday  net  debit  peaks  that  are  out  of 
line  with  a  participant's  prior  month's 
average  daily  level  of  settlement 
activity,  and  note  that  these  fluctuations 
are  typically  related  to  the  imderwriting 
of  a  large  new  securities  issue.  DTC  also 
notes  that  a  participant's  effective  rate 
of  required  deposits  to  the  SDFS  fund 
declines  from  the  five  percent  formula 
rate  because  of  its  proposed  $400  million 
cap  on  the  SDFS  fund,  allowing  the 
adjustable  net  debit  cap  formula  to 
remain  at  a  level  equal  to  ten  times  a 
participant's  required  and  voluntary 
deposit  to  the  SDFS  fund  may  impede 
their  participants'  ability  to  process 
transactions  in  the  SDFS  system.  In 
addition,  given  the  anticipated  increase 
in  dollar  volume  of  transactions  flowing 
through  the  SDFS  system  once  CP  is 
added.  DTC  believes  an  increase  in  its 
participants'  adjustable  net  debit  caps  is 
necessary  to  permit  the  original 
issuance  of  CP  through  SDFS. 

IV.  DIscusrion 

Section  17A  of  the  Act  provides  that 
the  rules  of  a  clearing  agency  must 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  assure  the 
safeguarding  of  securities  and  funds  for 
whidi  it  is  responsible.*  As  discussed 
below,  the  Commission  believes  that 
DTC's  proposal  to  increase  its 
participants'  adjustable  net  debit  caps  is 
consistent  with  this  provision. 

The  Commission  believes  that  DTC's 
proposal  promotes  the  prompt  and 
acciirate  clearance  and  settlement  of  CP 
transactions  by  encouraging  the  original 
issuance  of  securities  eligible  for 
settlement  in  the  SDFS  system.  Because 
DTC  does  not  currently  place  a  limit  on 
the  aggregate  amount  of  contributions  to 
the  SDFS  fund,  a  participant's  required 
contribution  to  the  SDFS  fund  always 
equals  five  percent  of  its  average  daily 
gross  debits  and  credits  in  the  SDFS 
system  for  the  prior  month.  Thus,  the 
participant's  adjustable  net  debit  cap, 
which  is  currently  ten  times  this  amount, 
bears  a  rational  relationship  to  its  SDFS 
activity. 

As  noted  above,  DTC  proposes  to  cap 
the  aggregate  level  of  the  SDFS  fund  at 
$400  million.  Assuming  that  the  average 
daily  gross  settlement  activity  of  DTC's 
participants  exceeds  $8  billion,  their 
required  contribution  to  the  SDFS  fund 
would  begin  to  decrease  below  an 
amoimt  equal  to  five  percent  of  each 


partidpant't  average  dafly  ^om  debits 
and  credits.  Baeause  each  partidpaBf  s 
adjustable  oet  debit  cap  is  based  en  a 
multiple  of  this  figure,  eadi  particip«if  s 
adfustaUe  net  debH  cq>  woold  be^  to 
decrease  as  w^  llias.  sfter  this 
threshold  is  reached,  diere  to  a 
possibiBty  diat  a  participant's 
adjBStabls  net  debit  cap  may  not  tiev  a 
reasonaMe  relationship  to  the  dtrilar 
amount  of  trmsactions  that  it  processes 
through  dM  SnffS  system.  Consequendy. 
this  artificial  oonstrahit  maydiscoarage 
DTC's  partidpants  froaa  pracaaaing  CP 
transactioD  ditough  the  SDFS  systeas. 
Thus,  by  raisiag  its  partidpimtg' 
ad|astable  net  debit  caps,  the 
Commission  believes  that  DTC  anil 
encourage  the  immobilization  »»><? 
issuance  of  seouities  through  the  SDFS 
system.  This,  in  turn,  will  promote  the 
prompt  and  accurate  clearance  and 
settloneot  of  CP  transactions. 

Raising  the  adjiutable  net  debit  cap  of 
DTCs  participants  has  the  potential  to 
magnify  the  imjblems  arising  from  a 
partidpant  default.  Nevertheless, 
several  factors  temper  this  concern. 

As  an  initial  matter,  the  Commission 
notes  diat  aD  debits  fai  DTCs  system 
must  be  collateralized  by  securities, 
cash  or  other  deposits,  subject  to 
deductions  that  reflect  potential  dianges 
in  the  market  value  of  those  assets. 
Also,  a  participant's  net  debit  cap  is  the 
least  of  (i)  Its  adjustable  net  debit  cap, 
(ii)  75%  of  DTCs  available  lines  of 
credit  (iii)  an  aasoant  determined  by 
DTC,  or  (iv)  an  amount  determined  by 
the  participanf  t  settling  bank.  Thus, 
althoo^  DTCs  proposal  increases  a 
participant's  adjustable  net  debit  cap, 
this  increawis  constrained  by  the  dollar 
amount  of  DTCs  Unes  of  credit  >*  and 
also  may  be  constrained  by  DTC  or  die 
pertidpant's  settling  bank.  In  tfds 
regard,  DTC  monitors  the  finandal 
condition  and  trading  activity  of  its 
partidpants  on  a  continuous  basis,  and 
is  authorized  to  reduce  a  partidpanf  s 
net  debit  cap  hi  appropriate 
circumstances. 

The  Commiaaion  believes  diat  DTCs 
incremental  approach  to  the 
implementation  of  its  systems'  changes 
is  consistent  witii  die  Ad  and,  in 
particular,  section  17A  of  die  Act  As  die 
Commission  has  previously  stated, 
because  of  tte  Impad  systems'  feihires 
may  have  on  transaction  processing, 
self-regulaloiy  oiguiizations  should 
ensure  that  tfaefr  automated  systems 
have  the  capacity  to  handle  peak 
processing  voIobm.  conduct  stress  to 
determine  the  behavior  of  die^ 
automated  syrtems  under  a  variety  of 


simulated  conditions,  and  assess  the 
vulnerability  of  dreir  automated  systems 
to  farteraai  and  external  direat,*^  DTC 
made  niese  assessments  in  connection 
witii  diis  proposal  and  represents  that 
its  aut<Hnated  systems  have  the  capacity 
to  acooBunodate  the  anticipated 
increase  in  transactions  processed 
through  SDFS  as  a  tesah  thereof,  have 
been  tested  soooessfblly  under  stress 
situatiotts,  and  are  not  nnreasonabfy 
v^erable  to  internal  or  external  tluvat. 
In  ad^on,  DTC  has  engaged  in 
functional  testing  of  the  new 
applications  proposed  to  be  added  to 
the  SDFS  system  in  connection  with  die 
CP  program.*'  Finally,  the  Commission 
believes  that  DTC's  decision  to  phase-in 
the  tystems'  dianges  necessary  to 
accommodate  the  CP  program  is 
benefidal  t>ecause  it  will  Brinimirie  the 
impact  that  such  changes  may  have  on 
the  opo-ations  of  DTC. 

V.  Condusion    - 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTCs  proposal 
to  increase  its  participants'  adjustaMe 
net  debit  caps  is  consistent  with  section 
17AofdieAct 

It  therefore  ordered,  parsoent  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  filing  (SR-DTC-90-08)  be,  and 
hereby  is,  partially  approved. 

For  the  Commiaaion.  by  the  OivisiOB  of 
Martlet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  11,  UKM. 

"r  tiiilff  rirriiJMii. 

Deputy  Secretary. 

[PR  Doa  90-22043  Piled  »-17-«0;  8:4S  am] 


[Rat  No.  a4-2M25;  ma  Na  SR-MSTC-M- 
05] 

Self  iieQUHROcy  OrBanualionsi 
Midwest  SecufWes  Trust  C04  Fling 
ano  iniiiivuMiia  crracnvenesa  or 
Propoaed  Rule  Change  Relaflng  to  lla 
MemlMr  Tranaaction  Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  13, 1990.  dte  Midwest  Securities 
Trust  Company  (IbiS'TC")  filed  %vith  Uie 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MSTC-9G-05)  as 


'•Omantly.Siao 


"  "iaa  lanirlllae  ITif  hai^  flrf-liTt  Mtt  T'TIT 
(Novwnber  IB.  1989)  54  PR  48703  (November  21 
1989). 

>*  See  letter  ftom  Ridiaid  &>ie*ea  Senior  Vlea- 

KaUman,  Aaaiatant  Director.  Diviaion  of  i4arkel 
Regulation,  Commiaaion.  dated  August  90, 19S0. 
>15U&C78a(b)(l). 


described  in  Items  I  and  U  below,  whidi 
Items  have  l>een  prepared  by  the  sclf- 
regulatoiy  organization  ("SRO").  The 
Commission  is  pubHshii^  this  notice  to 
solicit  comments  oa  the  proposed  rule 
change  from  interested  persons. 


LSBO's 


afteTaoMaf 

Pmposad  Rale 


The  proposed  procedure  will  aDow 
MSTC  ptutidpants  to  have  securities 
mailed  directly  to  their  cliente  after  a 
transfer  has  been  effected. 

n.  SKCTs  Statamet  ef  d»  fpsse  ei. 
and  Statutory  Basis  for,  Ibe  ftepasad 
Rule! 


In  ite  filing  with  the  Commission,  the 
SRO  indudal  stetemenU  concerning  the 
purpose  iA  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Tlie  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Items  IV  bdow.  The 
SRO  has  prepared  summaries,  set  forth 
in  Sectifms  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  SRO'a  Statement  of  the  Purptme  of. 
and  Statutory  Baais  for  the  Propoaed 
Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  iaiplement  MSTCs  Direct 
Mail  Service,  which  wiD  allow  MSTC 
participanto  to  have  securities  mailed 
directiy  to  their  cliente  after  a  request 
for  physical  witiidrawal  of  securities  has 
been  processed  by  MSTC.  Under  MSTC 
Rules,  artide  H,  rule  1,  section  2(F) 
(Withdrawato  of  Securities.  MSTC 
processes  and  fills  security  wididrawal 
requeste  of  pertidpento  by  submitting 
securities  to  a  transfer  agent  for  transfer 
in  the  nanie(s)  designated  by  a 
partidpant  Under  MSTCs  artide  L  rrde 
3,  section  l(e}  (MisceQaneons).  MSTC 
may  from  time  to  time  ad  in  delivering 
and  receiving  securities  from  persons, 
films  or  organizations  which  are  not 
perticipante.  Pursuant  to  the  foregoing 
rules,  and  in  connection  with  MSTCs 
existing  transfer  service,  partidpante 
may  instruct  MSTC  to  have  securities 
withdrawn  and  legistered  in  dieir 
client's  name.  Pdlowhig  recdpt  of  these 
instructions,  MSTC  wiH  present 
securities  it  holds  to  die  transfer  agent 
for  reregistration  in  the  customer's 
name.  Once  the  transfer  agent  retnms 
securities  to  MSTC,  MSTC  will  forward 
such  securities  to  the  partidpant  and 
process  die  normal  dose-out  entry  on 
the  participant's  activity  report 

Under  MSTCs  Direct  Mail  Service,  if 
requested  by  a  partidpant  MSTC  will 
mail  securities  directiy  to  a  partidpanfs 


•lSU.&C7Bq-l(bX3). 


Fwkral  Register  /  Vol.  55.  No.  181  /  Tneaday.  September  18.  1900  /  Noticet 


Feileral  Register  /  Vol  55.  No.  181  /  Tuesday.  September  18.  1990  /  Notices 


costomer  upon  receipt  of  Uie  securities 
firom  the  transfer  agent  Tlie  day  the 
transfer  is  closed  and  the  certificates  are 
mailed.  MSTC  will  provide  participants 
with  a  closed  customer  transfer  report 
indicating  all  dosed  items.  Under  the 
proposed  lervice.  MSTC  will  replace 
any  securides  which  the  partidpant't 
customer  claims  non-receipt  for  a  period 
of  six  months  firom  the  date  of  mailing, 
at  no  charge. 

The  proposed  rule  change  also 
establishes  a  fee  of  $1.35  for  each  Direct 
Mail  Service  item.  The  proposed  rule 
change  is  commensurate  with  section 
17A  of  die  Act  in  that  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  proposed  diange  is  designed  to 
ei^edite  the  processing  of  securities 
directly  to  a  customer  of  an  MSTC 
partidpant 

B.  SRC'S  Statement  on  Burden  on 
CompetiGoB 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C  SRO'8  Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neidier  solidted  nor 
received  conconing  the  proposed  rule 
change. 

nL  Date  of  ESsdiveness  of  die 
Pnyosed  Rnla  rhengs  and  Timing  for 
Comnrissjoo  Actioo 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  the  Act's  Rule  19b-4 
because  the  proposal:  (1)  constitutes  a 
policy  change  with  respect  to  the  SRO's 
existing  rules  pursuant  to  Subsection  (i) 
of  section  19(bM3)(A),'  and  (2)  changes  a 
fee  imposed  by  the  SRO  pursuant  to 
Subsection  (ii)  of  section  19(b)(3)(A).  At 
any  time  within  00  days  of  die  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such  ^ 
action  is  necessary  or  appropriate  in  the 
public  interest.  Ux  the  protection  of 
invest(»s,  or  odierwise  in  furthnance  of 
the  purposes  of  the  Act 

Interested  persons  are  invited  to 
submit  written  data.  vie«vs  and 
arguments  cooceming  the  fOTegoing. 
Persons  maUngwritten  sdmissions 
should  file  six  copies  thereof  with  die 
Secretary,  Securities  and  Exchange 
Commission.  480  FIfdi  Street  NW.. 
Washington.  DC  20540.  Copies  of  die 
submission,  all  subsequent  amoidments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicadons  relating  to  the  pn^iosed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
acoxdance  with  the  provistons  of  5 
U.S.C  552.  will  l>e  available  fw 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifdi  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  iat  inspection  and  copying  at 
die  prindpal  ofBce  of  MSTC  All 
submissions  should  refer  to  Hie  Number 
SR-4tifSTC-9(M>5  and  should  be 
submitted  by  October  9, 1990. 

For  the  CommiasioB,  by  tlie  Division  of 
Maricet  Regulatioa  punuant  to  delegated 
authority.* 

Maigarat  R  Mif ariand. 
Deputy  Secretary. 

[FR  Doc.  90-22044  FUed  »-17-0O;  8:45  am] 
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[RaL  No.  IC-1773t;  hMemational  Serlee 
nslsaas  Na  1S2;  FIs  Na  Sll-TSM] 

Morgan  Guaranty  Trust  Ca  Of  N«w 
York;  Application 

Sept«nberl2.199a 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APFUCANT.  Morgan  Guaranty  Trust 
Company  of  New  Yoric 
RILIVANT  1940  ACT  lecnONK 
Exemption  requested  under  section  6(c) 
of  die  1940  Act  from  section  17(f)  and 
Rule  17f-6  thereunder. 
SUMMANV  OP  AFfUCATiON:  Applicant 
seeks  an  order  to  permit  it  to  continue 
depositing  and  maintaining  securities 
and  other  assets  of  United  States 
investment  companies  for  which 
Applicant  serves  as  custodian  or 
subcustodian  widi  )J>.  Morgan 
Nederiand.  N.V.  ("JPMNn  even  diough 
AppUcant  intends  to  sell  its  intnest  in 
)FMN. 

nuNO  DATE  Tlie  application  was  filed 
on  September  6, 1900.  ^>plicant  will  file 
an  amendment  during  the  notice  period, 
the  substance  of  whidi  is  set  fordi 
herein. 

HtAMNQ  OR  NOrmCATION  OP  NCARMO: 

An  order  granting  die  application  will  be 
issued  unless  the  SEC  arden  a  hearing. 
Interested  persons  may  request  a 
heartog  by  writing  to  die  SECs 
Secretary  and  serving  Applicant  with  a 


copy  of  the  request  personally  or  by 
maiL  Hearing  requests  should  be 
received  by  die  SBC  by  5:30  p.ni.  on 
October  5. 199a  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  afiidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
die  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDHCTaea:  Secretary,  SEC.  450  5di 
Street  NW..  Washington.  DC  20549. 
^^plicant  Gail  M.  Inaba,  Vice  President 
and  Assistant  Resident  Counsel  60  Wall 
Street  New  York.  New  York  1028a 

FOR  FURTHm  INFORMATION  CONTACT: 

Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022.  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation). 

SUFFLEMENTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  die  SECs 
Public  Reference  Branch  or  by 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicant's  RqxesentatioDS 

1.  In  bivestment  Company  Act 
Release  No.  16060  (October  28. 1967).  die 
SEC  granted  an  order  (the  "Morgan 
Order")  exempting  die  ^>plicant  any 
subcustodian  of  Applicant  any 
custodian  for  which  Applicant  serves  as 
subcustodian,  any  investment  company 
registered  under  the  1940  Act  other  than 
those  registered  under  section  7(d)  of 
such  Act  ("Company"),  and  JPMN 
(formeriy,  Morgan  Bank  Nederiand) 
from  the  provisions  of  section  17(f)  of 
the  1940  Act  to  permit  Applicant  as 
custodian  or  subcustodian  of  securities 
and  other  assets  of  Companies  (the 
"Securities").*  to  deposit  such  Securities 
in  The  Nedieriands  with  )FMN.  At  die 
time.  JPMN  was  a  wholly-owned 
subsidiary  of  Applicant  but  Applicant 
could  not  rely  on  Rule  17f-5  to  retain 
JPMN  as  an  eligible  foreign  custodian 
because  IPK04  had  shareholders'  equity 
of  less  than  U.S.  $100  million.  Pursuant 
to  the  terms  of  the  Morgan  Order, 
Applicant  can  d^iosit  Securities  with 


•  Sm  MSTC  italM,  Alt  L  Rok  a.  Sect  1(c):  and 
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>  Th«  tenn  "SecuritiM'' doM  not  tachMie 
MCuritiM  isMMd  by  the  sovammaBt  of  dM  Unitad 
SUtat  or  liy  any  tUta  or  poUttcal  aubdivitioa 
thaicof  or  by  any  agBBcy  diaraof  or  any  •ecoritlat 
laaiiad  tv  any  antily  ofguiiaad  undw  dia  tawa  oflha 
Unitad  SUtaa  or  any  atala  tkaraof  (odMT  tfMB 
cartiflcataa  of  daporit  evidaocaa  of  indabladaaaa. 
and  olhar  Mcuritiea  iaanad  or  gaaiantaad  by  an 
antity  to  oiganiaed  Mrhich  hava  baao  iaauad  and 
aold  ottUide  tha  Unilad  Slataa). 


JPMN  only  in  accordance  with  an, 
agreement  (the  "Morgan-JPMN 
Agreement" J,. required  to  remain  in 
effect  at  all  times  during  which  JPMN 
fails  to  meet  the  requirements  of  Rule 
17f-5  relating  to  shareholders'  equity, 
among  (a)  a  Company  or  custodian  for 
which  Applicant  serves  as  custodian  or 
subcustodian,  as  the  case  may  be,  (b) 
Applicant,  and  (c)  JPMN.  The  terms  of 
the  Morgan-JPMN  Agreement  provide 
that  AppUcant  would  act  as  the 
custodian  or  subcustodian  of  the 
Securities,  as  the  case  may  be,  and 
would  delegate  to  JPMN  such  duties  and 
obligations  as  woidd  be  necessary  to 
permit  JPMN  to  hold  in  custody  the 
Securities  in  The  Netherlands.  The 
Morgan-JPMN  Agreement  further 
provides  that  Applicant's  delegation  of 
duties  to  JPMN  would  not  relieve 
Applicant  of  any  responsibility  to  any 
Company  for  any  loss  due  to  such 
delegation,  except  such  loss  as  may 
result  from  political  risk  [e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  and  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
JI^IN)  for  which  neither  Applicant  nor 
JPMN  would  be  liable  {e.g.,  despite  the 
exercise  of  reasonable  care,  loss  due  to 
Acts  of  God,  nuclear  incident  and  the 
like). 

2.  JPMN  is  a  Netherlands  corporation 
and  is  regulated  as  a  banking  institution 
by  the  Central  Bank  of  the  Netherlands. 
Applicant  hat  entered  into  an  agreement 
to  transfer  its  interest  in  JPMN  to 
Assurantie  Maatschappij  Van  1896  B.V. 
("Assumij")  on  October  1, 1990.  Assumij 
is  a  wholly-owned  subholding  company 
of  AEGON  N.V.,  a  Nedieriands 
insurance  holding  company.  JPMN  will 
continue  to  provide  custody  services 
and  be  regulated  as  a  bank  in  The 
Netherlands.  Notwithstanding 
Applicant's  sale  of  its  interest  in  JPMN, 
Applicant  requests  an  order  to  permit  it 
to  continue  to  deposit  Securities  in  The 
Netherlands  with  JPMN  provided  that 
such  deposit  is  made  in  accordance  with 
the  terms  of  the  Morgan  Order  and  that 
-  the  Moigan-JPMN  Agreement  remains  in 
effect         1 1 

Anilicant's  CoocBtions 

Applicant  will  comply  with  the  terms 
and  conditions  of  the  Morgan  Order,  set 
forth  below,  as  diey  relate  to  JPMN. 

1.  The  foreign  custody  arrangements 
with  respect  to  JI^^  will  satisfy  the 
requirements  of  Rule  17f-5  in  all 
respects  except  the  shareholders'  equity 
requirement 

2.  Securities  will  be  maintained  with 
JPMN  only  in  accordance  widi  the 
Morgan-JPMN  Agreement  required  to 


be  in  effect  at  all  times  during  which 
JPMN  fads  to  satisfy  the  shareholders' 
equity  requirement  of  Rule  17f-5,  among 
(a)  a  Company  or  a  custodian  for  which 
Applicant  acts  as  a  custodian  or 
subcustodian,  as  the'  case  may  be,  (b) 
Applicant  and  (c)  JPMN.  Under  this 
agreement  Applicant  would  provide 
specified  custodial  or  subcustodial 
services  and  would  delegate  to  JPMN 
such  duties  and  obligations  as  are 
necessary  to  permit  JPMN  to  hold  the 
Securities  in  custody  in  The 
Netheriands.  The  Morgan-JFMN 
Agreement  further  provides  that 
AppUcant's  delegation  of  duties  to  JPMN 
not  relieve  Applicant  of  any 
responsibility  to  any  Company  or 
custodian  for  any  lo^s  due  to  such 
delegation  except  for  loss  resulting  from 
certain  political  risks  and  certain  other 
risks  of  loss  (excluding  bankruptcy  or 
insolvency  of  JPMN)  for  which  neither 
Applicfmt  nor  JPMN  would  otherwise  be 
liable. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  90-22041  Filed  9-17-90;  8:45  am] 
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(RaL  No.  iC-17736;  International  Settee 
Release  Na  151;  •12-74251 

Nationai  Australia  Bank  Limited; 
Application 

September  11, 1990. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

AFFUCANT  National  Austi-alia  Bank 
Limited. 

RfLEVANT  1940  ACT  SCCTIONS: 
Exemption  requested  under  section  6(c) 
from  die  provisions  of  section  17(f). 
SUMMARY  OF  AFFUCATWIC  Applicant 
seeks  an  order  exempting  it  and  its 
wholly-owned  subsidiary.  National 
Nominees  Limited  ("NNL"),  any 
investment  company  registered  under 
the  1940  Act  other  than  an  investment 
company  registered  under  section  7(d)  of 
die  1940  Act  (a  "U.S.  Invesbnent 
Company"),  and  any  other  custodian  for 
a  U.S.  Investment  Company  from  section 
17(f)  of  the  1940  Act  in  connection  with 
NNL's  custody  of  the  securities  and 
other  assets  of  any  U.S.  Investment 
Company  outside  of  the  United  States. 
FNJNO  DATES:  The  application  was  filed 
on  November  7, 1989,  and  was  amended 
on  April  3  and  September  7, 1990. 


I  OR  NOTWCATION  OF  HKARNM: 

An  order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SECs 
Secretary  and  serving  ^n>llcant  with  a 
copy  of  the  request  persmially  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.in.  on 
October  5, 199a  and  should  be 
accompanied  by  proof  of  service  on 
AppUcant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

AOORESSES:  Secretary,  SEC  450  5di 
Street  NW.,  Washington,  DC  20549. 
Applicant  c/o  Jeffiey  F.  Browne,  Esq.. 
Sullivan  ft  CromweU,  125  Broad  Sti«et 
New  Yoric  New  Yoric  10004  or  John  E. 
Gall,  General  Manager,  Investment  and 
Trust  Services,  National  Australia  Bank 
Limited,  P.O.  Box  1406M  Melbourne. 
Victoria  3001.  Australia. 

FOR  FURTHER  INFORMATION  CONTACR 
Brion  R.  Thompson,  Spedal  Counsel  at 
(202)  272-3567  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUFFLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  by 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  256- 
4300). 

^plicant's  Representattons: 

1.  Applicant  a  corporation  organized 
under  the  laws  of  Victoria,  Australia,  is 
engaged  in  a  broad  range  of  banking, 
finandal  and  related  activities  in 
Australia  and  around  the  workl;  it  is  one 
of  the  four  major  Australian  banking 
institutions  which  together  account  for 
approximately  66%  of  commercial 
banking  assets  in  Austraha.  In  addition. 
Applicant  as  part  of  the  intemational 
services  that  it  offers,  provides  a 
network  of  custodial  and  sub-custodial 
services  for  investment  companies 
registered  under  the  1940  Act  and  their 
custodians  in  Australia  and  New 
Zealand  exdusively  through  NNL 

2.  NNL,  a  wholly  owned  and  fully 
guaranteed  subsidiary  of  Applicant  was 
esteblished  in  1950  under  the  laws  of 
Victoria,  Australia  as  Applicant's 
provider  of  nominee  settlement  and 
custodian  services  for  Austrahan 
equities  and  fixed  interest  securities  on 
behalf  of  Applicant's  customers  and 
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(VidarialCada. 
4.  Appikaaft  nd  NNL  an  legDkted  by 

the  RMive  Bnkaf  Aaatadia.  Hk 
Banking  Act ei Ml  a«  — alfd.  olihe 
Conmumwealft  of  Australia  gives  the 
Resei  ve  Benk  aulkeiltji  to  estaldfni 
certaia  piuJeutial  sfcuadordi  to  ensure 
that  the  aflalis  oTbanks  are  condnctad 
in  suck  a  aunner  as  to  maintain  a  sound 
finande}  posWoa  and  to  ensue  stabffiljr 
Of  the  Austianaii  niiaiKiiat  sjsteoL 


AppUcaar*] 

1.  Applicant  saflsfiee  all  of  Uie 
requlKBients  of  Rule  17{-S  under  the 
1940  Act  to  serve  a»  an  TO^ble  Foreign 
QistoAan"  of  investment  company 
assets.  As  of  November  1S8B.  AppCcant 
was  die  third  largest  commercial  bank 
in  Australia  based  on  domestic  assets. 
At  Septanber  aa  19811.  Afpiica^'s 
assets  totalled  A$78bl  biUioa. 
Shaceheldsss' a«dty  at  ftat  date  was 
appraodmalely  AS&ObiffiaB.  The 
exemptive  aider  aader  secti^  •({>  ia 
soq^  hflweveK.  becaasa  NNLbila  to 
meet  the  technical  leqpiKBKnls  of  Bale 
17f-5  relating  to  minimum  shareholdeee 
equity  and  Applicant  wishes  to  offer  its 
network  of  raitndiel  aad  aab-nieiodkl 
services  throu^  NNL 

2.  Applicant  represents  fliat  ttie  teiiei 
reqaestes  ia  aeoessary  to  fnctease  flie 
access  oi  I7.SL  iBveetDieiit  Companiea  to 
global  iBaiiteta  aad  nieir  abffity  (o  noM 
Bi  Aastnoa  tne  secarities  of  rore^pt 
issuers,  ine  leliei  fe^aesrso  win  permir 
U.&  iBFveettBeBv  c^iapaBiee  to  aeire 
access  to  uweaetBABi  senricevor  NNL 
waiGB  Bas  an  eevMNHoea  Feoofa  ai 
invesv^f  peofeGaeiftt  ewnaticeo  oy  tne 
^tpUcaat^  gearaatee  0rNM.*s 
obBgsrtieM  aad  fte  supei  tiseiy 
framewofk  tapoees  by  toe  Resenv 

3.  AppDGant  taf^Ber  oeaevee  after  iiie 
terms  ef  tte  pnpeeed  nietp  castoanik 
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remain  liabia  ior  Am 

duties 

as  wtfllaa 


toMNL 


Thefiska 


assodaledwiiilotalyi 
however,  wH  lenaia  wiii 
Compaiaee^ 

4.  Api^fcant  further  lepieseats  that 
the  relief  requested  Is  consistent  widi 
the  poHcy  and  provisions  of  the  1940 
Act  VS.  Investment  Q»ipanies  hoIAng 
their  assets  with  NNL  under  the 
Agraeoiant  [as  described  bdow)  wHI 
receive  the  functional  equivalenf  of  die 
protection  accaawbd  ta  investment 
companies  wfaa  hold  their  assets  with 
Eligible  Farsign  Cuslodiaws  under  Rale 
17f-5. 

Afpticam't  CtindHkaa:  U  the 
requested  order  ia  pasted.  Applieaai 
agrees  to  the  foHoiiriagcantttiens: 

1.  Aay  secaiMea  wouU  be  BiaMaiwd 
to  NNLIs  cartsdy  enfy  ia  aoosfdanoe 
wiw  ai^  agfeemeeff  aawag  Apyscaa^ 
NNL  aodd  Ae  U.S.  kvestoieBt  Company 
or  its  CBStediaH  (the  "Agreeneaf^ 
lequiied  to  tenain  in  effect  at  nl  tuues 
during  which  NNL  fails  to  satisfy  aB  die 
reqidreaenis  of  Rale  17f-5.  Ptosaant  to 
suck  Affeeaieat  AfpUcmt  woald  agree 
to  provide  custodial  or  subcustotfid 
services  in  respect  of  Aie  secaritiee  of 
such  U.S.  Investment  Company  and  NNL 
wouid  ba  delegated  such  daties  and 
obligations  of  Applicaat  as  araaU  be 
necessary  to  pennit  NNL  to  hold  in. 
custody  the  securities  of  the  U.S. 
InvestoMBt  Cueniaay. 

2.  The  Agreement  would  provide  that 
the  delegation  by  Applicant  to  NNLef 
any  function  would  not  relieve 
Applicant  of  any  responsibility  to  the 
U.S.  Investment  Compaay  er  custodtoa 
for  a  l).S.  lavestmeatl  Cumpeay  fiwr  any 
loss  due  to  such  delegation  exoept  aai^ 
loss  as  any  lesaM  froai  (a)  poltAcai  rUi 
(e.g.,  excbeage  ujadiol  leeliictiani, 
confiscatiaa.  axprapriatiaD. 
nationalization,  insurrection,  dvil  strife 
or  armed  hostilities)  and  (b)  other  risks 
of  loss  (excluding  bankruptcy  or 
insolvency)  ef  IffR,  for  wHcb  neitber 
Applicaaf  aor  FML  wood  be  KaMe 
under  Kide  17f-6  (e.g.,  despite  tfie 
exerdsa  ef  reasonable  ease,  loae  daa  to 
ActsofGoi^. 

3.  Tae  fevetgR  caetod^  anaBgefneRts 
proposed  idth  resfwd  to  FWL  wnl 
satisfy  Ae  reqaiiements  of  RuAe  17f-5  ia 
alt  respects  other  Inan  the  reqwrements 
of  17f-5(c)^  lelatlug  to  mln&nuat 
sharehohferv  equity. 
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DEPARTMEirrOFTHETnEiftSURY 


Tba  Department  of  &e  Treasury  has 
suboiitted  the  foUewmg  public 
infumatton  coUectioa  reqpdremeDti^  to 
OMB  for  review  and  clearaace  uader 
the  Papexwack  Redactioa  Act  of  1980. 
Public  Law  9B-U1.  Copiea  of  the 
•BbnsiastanMsBay  be  abtdstod  by 
calling  the  Ttaasacy  Btoeaa  Clenance 
OfBcsv  laledl  COaaaents  legaiding  Ibis 
inf oiraation  coibction  shoald  be 
addressed  to  the  OinO  leviewei  bslsd 
and  to  the  T^eesary  Department 
Clearance  Officer,  Department  of  me 
Treesuiy,  Room  3171,  Treasary  Annex, 
1500  Pennsyfvania  Avenue,  NW., 
Washhigton.  DC  20220. 

Internal  Baeaaua  Servka 

OMS  iuun^en  154&-009e. 

Form  Biunber:  104& 

3>pe  ef lemiR:  BxtenstoB. 

TWe:  ApplkaSew  tor  Teatotfve 
Kefancu 

Description:  Fbrm  1045  is  used  by 
individuals,  estates,  and  trusts  to  apply 
for  a  quick  refund  of  taxes  due  to 
canybadc  of  a  net  operating  loss, 
enased  general  business  credit,  or  claim 
of  right  adfustment  under  section 
1341(b).  The  iaibnnafion  obtained  is 
used  to  determine  the  validity  of  the 
api^catioo. 

Jtes^MMieate  ladiwiduala  or 
householda.  FataH.  Dusinessea  or  odtor 
f orfroBl.  Shiatt  badnesaea  or 
orgaBtutionaL 

Estimated  immber  of  reapoadenta: 
65.22a 

Bttimated  harden  hours  per  respartee/ 
recordkeeping: 

Reeetdindwe    Wh—s.l2«i— tes 
Laamkv  abMt  tfas  law  M  the  fdBH-6  hooHk 

47BilMltM 

Pleparii^  tke  fawi    3Z  hoars,  3Z  niautes 
Copying,  assembling,  and  sending  the  fans  to 
OlS — <  hours,  17  minutes 

Frequency  of  response:  On  occasion. 

Estimated  tOfUd  recordkeeping f 
reporting  harden:  4,422,588  hoars. 
Qearance  Officer.  Garrick  Siear.  (202) 

S3&-4297.  Internal  Reveaaa  Service. 

Room  S571.  llllCoaditHltoa  Avenee. 

NW.,  WaaWagtaft.  DC  aOBM. 
OMB  Reviewer  Milo  Sunderfaa^  (2Sq 

MM  88881  OfltoaefMaaageaieHt  and 

Budgell  Reon  SOOf .  Niew  Bcecotive 


OfBce  Bnddaig.  Washii^ton.  DC 
20503. 
Irving  W.Wilsoa.  Jr., 

Departmental  Rtports  Management  Officer. 
[FR  Doc  90-21900  Filed  9-17-90;  8:45  am] 


Offloa  of  Thrift  Supenrtston 

Appointmont  off  Conaarvator;  Atlanta 
Fadafd  Savlnga  Aaaodation 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  tiie  Home  Owners' 
Loan  Ad  of  19^  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Ad  of  1988, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Atianta  Federal  Savings  Assodation. 
Adanta.  Texas  on  August  31. 199a 

Dated:  Septeodter  12, 190a 

By  the  Office  of  Thrift  Supervtsioo. 

Nadfaie  Y.  Washington. 

Executive  Secretary. 

(FR  Do&  90-22064  Filed  9-17-90;  8:45  am] 
I  CODE  STSS  91  a 


AppoIntnwntoffConaarvatonBPaao 


Notice  is  heraby  given  that,  pursuant 
to  the  authmity  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Ad  of  1983,  as  amended  by  section 
301  of  the  Finandal  Institutions  Reform. 
Recovery  and  Biforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for  El 
Paso  Federal  Savings  Assodation.  El 
Paso,  Texas,  on  September  7, 1990. 

Dated:  September  12,  igoa 

By  the  Office  ef  Thrift  Supervision. 

Nadne  Y.  Washiagtoo, 

Executive  Secretary. 

[FR  Doc.  90-22065  Filed  »-17-flO;  8:45  am] 


Appoliitiiiaul  of  Coniarvalof,  Ewalyn 


Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(dK2)  (B)  and  (H)  of  die  Home  Owners' 
Loan  Ad  of  19^  as  amended  by  section 
301  of  the  Finandal  Institutions  Reform. 
Recovery  and  Baforcement  Ad  of  1980, 
the  Office  of  Thrift  Supervision  has  du^ 
appointed  the  Resohition  Thist 
Corporation  aa  sole  Conservator  for 
Ensign  Federal  Savings  Bank,  New  York. 
New  Yoric  on  Aagnst  31,  I90a 


Dated:  September  12,19801 

By  the  Office  dThrill  Sepenrision. 

Nadine  Y.  Washington, 

Executive  Secretary. 

[FR  Doc.  90-22066  Filed  S-l?-*);  8:45  am] 


AppointnMnt  Of  Conaarvator,  Hrat 
Amartoan  Federal  Savinga  BMk 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  die  Home  Owner's 
Loan  Act  of  1933,  as  amended  by  section 
301  cf  the  Finandal  Institutions  Reform, 
Recovery  and  Enforcement  Ad  of  1989, 
the  Office  of  Thrift  Supervinon  has  duly 
appointed  the  Resolution  Thist 
Corporation  as  sole  Consovator  for 
First  American  Federal  Savings  Bank. 
Santa  Fe,  New  Mexico,  on  August  31, 
1990. 

Dated:  September  21, 1900. 

By  the  Office  of  Thrift  Supervisioa. 
Nadine  Y.  Wariiingtoo. 
Executive  Secretary. 
[FR  Doa  90-22067  Filed  9-17-00;  8:45  am] 


Winnfidd,  Louidana,  on  August  31, 
1990. 

Dated:  September  12, 1990. 

By  the  Office  of  Thrift  Sqiervisioo. 
NadiaeY.  Washington, 
Executive  Secretary. 
[FR  Doc  00-22069  Filed  9-17-00;  8945  am) 


Appdminent  Of  Conaarvator;  FIrat 
city  Federal  Savinga  Bank 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  tfie  Home  Owner's 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Finandal  Institations  Reform, 
Recovery  and  Enforcement  Ad  of  1988, 
the  Office  of  Thrift  Supervision  has  du^ 
appointed  the  Resolution  Trust 
Corporation  as  sole  Ccmservator  for 
First  City  Federal  Savings  Bank. 
Lucedale,  Mississippi,  on  September  7, 
1990. 

Dated:  September  12, 1990. 

By  the  Office  of  Thrift  Supervision. 
Nadiae  Y.  Wariringlon. 
Executive  Secretary. 
[FR  Doc  90-22068  Filed  9-17-90;  8:45  am] 
BHisn  oooe  S7s»4i-a 


Appoiwtwiaiit  of  Cooeayvalor,  FIrat 
Federal  Savings  Aaaodalion 

Notice  is  hereby  given  that,  pursuant 
to  die  authority  contained  in  section  5 
(d)(2)  (B)  and  (H)  of  die  Home  Owner's 
Loan  Act  of  1933,  as  amended  by  sectton 
301  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  ResolutLtm  Thist 
Corporstion  es  sole  Conservator  for 
First  Federal  Savings  Assodation, 


Atlantla  Federal  Savings  and  Loan 
Assodstion;  Appointment  of  Racolvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  die  House  Owner's  Loan  Ad 
of  1933,  as  amended  by  §  301  of  the 
Finandal  Institutions  Refbim.  Recovery, 
and  Enforcement  Ad  of  1969,  the  Office 
of  Thrift  Supervision  has  ddy  apypcinted 
the  Resolution  Triist  Corporation  as  sole 
Receiver  for  Atlanta  Federal  Savings 
and  Loan  Association,  Atlanta,  Texas 
on  August  31, 1990. 

Dated:  September  12. 199a 

By  die  Office  dTfarift  Sopervision. 

Nadfaie  Y.Weshkvtaa. 

Executive  Secretary. 

[FR  Doc  90-220n  Filed  9-17-40;  8:45  am] 


Rspwosnwnt  of  Conssfvalor  vdHi  a 
Rscslvan  Anwrican  Honia  Savings  and 
Loan  Association,  FJL 

Notice  is  hereby  given  that  porsaant 
to  the  authority  contained  in  subdividcm 
(F)  of  section  5(d)(2)  of  die  Home 
Owner's  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Finandal 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1969,  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  American  Home 
Savings  and  Loan  Assodation,  FA., 
Edmond,  Oklahoma  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Assodation  oo  September  12, 1980. 
Dated  September  12. 1900 
By  the  Office  d  Thrift  Supervisioa. 
NadhwY.Wssiilngiim, 
Executive  Secretary. 
[FR  Doc.  00-22-90  Filed  9-17-90: 8:45  am] 


napncaiiiain  or  wonsai  vauir  amn  a 


Savings  and  Loan 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Ovvner's  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Finandd 
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Institutiona  Reform,  Recovery  and 
Baforcement  Act  of  1989,  the  OfBce  of 
Thrift  SaperviBion  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  The  Benjamin  Franklin 
Federal  Savings  and  Loan  Association. 
Portland,  Oregon,  with  the  Resolution 
TVust  Corporation  as  sole  Receiver  for 
the  Association  on  September  7. 1990. 
Dated  September  12, 198a 
By  the  Office  of  Thrift  Supervision. 
Mediae  Y.Wadrioilaa. 
ExecuUva  Secretary. 
[FR  Doc  90-22072  Filed  9-17-80;  8:45  am] 


Notice  Of 
Community 


Replacement  off  Conservator  with  a 
Receiver;  CaguaaCentrai  Federal 
Savlnga  Banic  of  Puerto  Rloo 

Notice  is  herey  given  that,  pursuant  to 
the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1969.  the  OfBce  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Caguas-Central  Federal 
Savings  Bank  of  Puerto  lUco,  Caguas. 
Puerto  Rico,  OTS  Docket  No.  6344,  with 
the  Resolution  trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
31.199a 
Dated:  Septonber  IZ  ISSa 
By  die  Office  of  Thrift  Supervision, 
ftodfaie  Y.  WuUngtoo 
Executive  Secretary. 
[PR  Doc  90-22073  Filed  9-17-80: 8:45  am] 


Replaoement  of  Conservator  wllti  a 
neceiver,  City  Savings  Aaaodation 

Notice  is  herey  given  that,  pursuant  to 
the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  the  Office  of 
nirift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  City  Savings 
Association,  League  City,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  31;  1990. 

Dated:  September  12,  IflOa 

By  die  Office  of  Thrift  Supervision. 

NwBaeY.WaaUivlaa 

Executive  Secretary. 

(FR  Do&  90-22074  Hied  9-17-80(  8:45  am] 


Of  Recehren 
SavtogaandLxMNi 


Notice  is  hereby  given  Aat,  pursuant 
to  the  auUiority  contained  in  section 
5(d)(2)(F)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1980, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  Association,  Tampa, 
Florida  Docket  No.  7163,  on  September 
7.1990. 

Dated:  September  12, 19B0. 

By  the  Office  of  Thrift  Supervisi(m. 
NacBnaY.Waahinglaa. 
Executive  Secretary. 
[FR  Doc.  90-22075  Filed  8-17-80: 8:45  am] 
I  cooc  e7»-oi-« 


Notloe  Off  Appointment  of  Receiver; 
ComnMNilty  Federal  Savings 
Asaocianon 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(F)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  ttie  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Community  Federal  Savings 
Association,  Bridgeport,  Connecticut 
Docket  No.  8707,  on  September  7. 199a 

Dated:  Septemlier  12, 19ea 

By  the  Office  of  Thrift  Siqiervision. 

NMiiaaY.Wariiingtoa. 

Executive  Secretary. 

[FR  Doc.  90-22078  FUed  9-17-90;  8:45  am] 


Notice  Of  Appointment  Of  Receiver: 
Ensign  Bank,  FSA 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
of  1933.  as  amended  by  section  301  of 
the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Ensign 
Bank.  F.S.B..  New  Yoric  New  Yoik  on 
August  31. 1990. 

Dated  September  12, 199a 

By  the  Office  of  Thrift  Supervision. 

NadBneY.WasUiiglon. 

Executive  Secretary. 

[FR  Doc.  90-22078  Filed  9-17-90;  8:45  am] 


Notice  of  Appointment  of  Receiver;  Ei 
Paao  Savings  Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  by  section  301  of 
ihe  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  El  Paso 
Savings  Association,  El  Paso,  Texas. 
OTS  Docket  No.  0078.  on  September  7. 
199a 
Dated:  September  12, 199a 
By  die  Office  of  Thrift  Supervision. 
MadineY.WaAingtaB, 
Executive  Secretary. 
[FR  Do&  90-22077  Filed  9-17-80;  845  am] 


Replacement  Off  Conaarvatorarttti  a 
Reoelvsr;  Fairmont  Federal  Savlnga 
Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contahied  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  of  1933.  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989.  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Fairmont  Federal 
Savings  Association,  Fairmont, 
Mhmesota,  OTS  Docket  No.  8752,  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  m 
September  7, 1990. 

Dated:  September  IZ  199a 

By  the  Office  of  Thrift  Superviiioa 

NMiiiMY.WadiinglaB. 

Executive  Secretary. 

[FR  Doc.  90-22080  Filed  9-17-90;  8:45  am] 

MLUNQ  OOOe  t73»«1-« 


Appointment  Of  Recehren  Enterprise 
Federal  Savings,  FSJL 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(F)  of  the  Home  Owners',  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1980. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Enterprise  Federal  Savings.  ¥S^ 
Qearwater.  Florida,  Docket  No.  88ia  on 
Septemb^  7, 1990. 

Dated  September  12. 199a 


By  die  OfBce  ef  Thrift  SopervisioB. 
Nadiiw  Y.  Waahbgloa, 

Executive  Secretary. 

[FR  Doc.  90-22079  Filed  9-17-80: 8:45  am) 

■Nian  CODE  STs-ei-ii 


Appwiiuiieiii  or  neoanfsr;  rvst 
American  Savlnga  Banlc,FAB. 

Notice  is  haneliy  given  that,  pursuant 
to  the  avthority  contained  in  section 
5(d)(2)(A)  of  tlw  (fame  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Instittttions  Rdiorm, 
Recovery  and  Enforcement  Act  of  1909, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Ccaporation  as  sole  Receiver  for  First 
American  Savings  Bank,  F.S3.,  Santa 
Fe,  New  Mexioo,  Docket  Na  7813,  on 
August  31, 1990. 

Dated:  September  12,  ISga 

By  the  OfBce  of  Thrift  Superyiaion. 

NadineY.WMhhigtaa. 

Executive  Secretary. 

[FR  Doc.  90-22081  Filed  9-17-40;  8:45  am] 


Appointment  of  Receiver;  First  City 
Federal  Bank  for  Savings,  F.&B. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(F)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Rrst 
City  Federal  Bank  for  Savings.  ¥.SB., 
Lucedale,  Mississippi,  Dodcet  No.  7570, 
on  September  7, 199a 

Dated  September  12, 199a 

By  the  Office  of  Thrift  Supervision. 

NadineY.Wadiingtnn. 

Executive  Secretory. 

[FR  Do&  90-22082  Filed  9-17-flO:  8:45  am] 


Replacement  of  Conservator  with  a 
Recehfen  First  City  Federal  Savings 
and  l.oan  Association 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  ot  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended 
l^  section  301  of  die  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989,  the  Office  of 
Thrift  Supervision  has  duly  replaced  die 
Resolution  Trust  Corporation  as 
Conservator  for  First  City  Federal 
Savings  and  Loan  Association,  Baton 


Rouge.  Louisiana  ("Association'*),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  7, 1990. 

Dated:  September  12.  lS9a 

By  die  Office  of  Thrift  Snpervisioa 

Nadna  Y.  WaMuifliMi, 

Executive  Secretary. 

(FR  Doc.  90-2308S  Filed  9-17-80;  8:45  am] 


First 

Association  oi  Winn  Held,  AppolntmenI 

of  Receiver 

Notice  is  hereby  given  diat,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  by  301  of  the 
Financial  Institutions  Reform.  Recovery 
and  Enforcement  Act  of  1988,  the  Office 
of  Thrift  Supervision  has  duly  appointed 
the  Resolution  Trust  Qwporation  as  sole 
Receiver  for  First  FederaJ  Savings  and 
Loan  Association  of  Winnfield, 
Winnfield,  Lousiana,  Docket  No.  2941, 
on  August  31, 1990. 

Dated:  September  12. 199a 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  WasUngtoo. 

Executive  Secretary. 

[FR  Doc.  90-2284  Filed  9-17-ea  8:45  am] 

MUjNa  cooc  mo4t-ii 


Replacement  off  Conservator  witli  a 
Receiver;  First  Networii  Federal 
Savings  Banic 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)(A)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989.  Uie  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Netwoiic  Federal 
Savings  Bank,  Los  Angeles,  California, 
OTS  Docket  No.  8808,  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
31. 1990. 

Dated:  September  12, 199a 

By  the  Office  of  Thrift  Supervisioa. 

Nadine  Y.WaaUnglaB, 

Executive  Secretary. 

[FR  Doc.  90-22085  FUed  S-17-00;  8:45  am] 


5(d)(2)(F)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutkns  Refona, 
Recovery,  and  En£cHcement  Act  of  1988, 
die  OfBce  of  Ihrift  Superviskm  has  duly 
appointed  die  Resolution  Trust 
Corporation  as  sole  Receiver  for  French 
Market  Homestead,  F.S.A.,  Metairie, 
Louisiana,  Docket  No.  8434,  on 
September  7, 199a 

Dated:  September  12. 199a 

By  die  Office  of  Thrift  Supervisioa. 

Nadina  Y.  Wadiington. 
Executive  Secretary. 
[FR  Doc  90-22088  Piled  S-17-90: 8:46  am) 
I COK  srae-ei-M 


French  Market  Homestead.  F.SJL; 
Aiipoliilmeiit  off  necelvef 

Notice  is  hereby  given  that,  pursuant 
to  die  authority  contained  in  section 


Appointment  of  Recehrer,  Gem  City 
Federal  Savings  and  Loan  Aaaodation 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  secti<m 
S(d)(2)(F)  of  die  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
the  OfHce  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Gem 
City  Federal  Savings  and  Loan 
Association,  Quincy.  Illinois,  Docket  Na 
8719,  on  September  7, 199a 

Dated  September  12, 198a 

By  the  Office  of  Tlirift  Supervision. 

wamna  i.  wauuiigion. 

Executive  Secretary. 

(FR  Doc.  90-22087  Filed  9-17-90;  &-4S  am] 

aaiMW  COOC  frao-ai-a 


Appointment  of  Recehrer;  lliasoiiri 
Ssvings  Association,  FJL 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(F)  of  the  Home  Owners'  Loan 
Act  of  1^,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
the  OfHce  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Missouri  Savings  Association,  F.A., 
Clayton,  Missouri,  Dodcet  No.  6588,  on 
September  7, 1990. 

Dated  Septemlier  12. 199a 

By  tlie  Office  of  Thrift  Supervision. 

Nadina  Y.  Waddngtoo. 

Executive  Secretary. 

[FR  Doc  80-22088  FUed  9-17-80: 8:45  am] 
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mtpuwiHiieiH  Of  necw¥OTi  sprwiB 


Notice  is  hereby  given  that,  pursuant 
to  die  andiority  contained  in  section  S 
(d)(2)(F)  Of  die  Home  Owner's  Loan  Act 
of  1933.  as  amended  by  section  301  of 
die  Financial  Institutions  Reform: 
Recovery,  and  Enforcement  Act  of  1969. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Spring 
ftanch  Savings  and  Loan  Association. 
Houston.  Texas,  Doclcet  No.  6139,  on 
August  31. 199a 

Dated  September  12,  ISOa 

By  the  Office  of  Thrift  Supervision. 

NwiiMY.Waririagtaa. 

Executive  Secretary. 

(FR  Doc.  90-22089  Hied  9-17-«k  8:45  am] 


ReplMwiNnt  of  ConMfviAof  wllh  ■ 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  of  1933.  as  amended 
by  section  301  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enfwcement  Act  of  1989,  die  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Western  Empire  Federal 
Savings  and  Loan  Association.  Yorba 
Linda.  California  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
31.199a 

Dated:  SeptendMT  12, 1900. 

^  the  Office  of  Thrift  Supervision. 
NaiiMY.Waafa^taa. 
Executive  Secretary. 
(FR  Dec.  90-22090  Filed  •-17-eO;  8:45  am] 


UNUEO  STATES  INFORMATION 
AAENCY 

StMdemandYoMlhEKCtwngoeWHh 


The  United  States  Information  Agency 
(USIA)  invites  applications  bom  U.S. 
educational,  cultiual,  and  other  not-for- 
profit  institutioas  to  conduct  exchanges 
of  students  and  young  people  with 
Bulgaria,  Czechoslovakia.  Hungary, 
Poland.  Romania,  the  Soviet  Union 
(including  the  Baltic  States),  and 
Yugoslavia.  Hiese  exdianges  represent 
part  of  the  activities  of  the  Samantha 
&nith  Memorial  exchange  Program  and 


are  subject  to  the  availability  of  funding 
for  the  Fiscal  Year  1991  program. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid."  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  Adelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

Support  is  offered  for  two  categories 
of  exchange  programs  with  the  following 
countries:  Bulgaria,  Czechoslovakia, 
Hungary,  Poland,  Romania,  the  Soviet 
Union  (including  the  Baltic  States),  and 
Yugoslavia.  Category  A  supports 
exchanges  of  under^aduate  students 
under  the  age  of  28  for  academic 
programs  of  no  less  than  ten  weeks 
duration:  Category  B  supports 
exchanges  of  young  people  under  the 
age  of  21  for  exchanges  of  no  less  than 
three  weeks.  Both  existing  and  new 
projects  are  eligible.  Programs  designed 
spedfically  for  U.S.  teacher  preparation 
in  foreign  language/area  studies  and/or 
programs  in  whidi  foreign  participants 
teach  their  native  language  or  area 
studies  in  American  institutions  are 
ineli^ble  fat  support 

Appbcations  must  be  received  by 
USIA  no  later  dian  5  pjn.  EST  on  Friday, 
November  3a  199a 

Category  A:  Academic  Exdianges 

Grant  funding  under  this  category  is 
intended  to  enhance  and  e^qiand  the 
scope  of  U.S.  academic  exchanges  with 
Bulgaria,  Czechoslovakia,  Hungary, 
Poland.  Romania,  the  Soviet  Union 
(including  the  Baltic  States),  and 
Yugoslavia  for  undergraduate  students 
under  the  age  of  2a 

Applications  for  substantive, 
undergraduate,  academic  exchange  will 
be  accepted  fiom  accredited,  degree- 
granting  U.S.  universities  or  cdleges  and 
bom  not-fori>rofit  organizations 
en^iged  in  international  educational 
exchange  programs.  Participants  must 
be  citizens  eidier  of  the  U.S.  or  of  the 
partner  country. 

Preference  «vill  be  given  to  exchanges 
with  institutions  located  outside  the 
capital  cities  overseas  and  for  programs 


with  eligible  organizations  overseas  that 
have  not  participated  in  academic 
exchanges  «vith  U.S.  institutions. 

Language  qualifications:  It  is 
desirable,  but  not  required,  that 
undergraduate  students  have  sufficient 
fluency  in  the  language  of  the  country  to 
be  visited  to  pursue  university  study  in 
the  language  and  to  converse  with 
citizens  of  the  country  without  the  aid  of 
interpreters.  However,  for  exchanges 
with  the  USSR  preference  will  be  given 
to  programs  in  which  U.S.  participants 
will  have  had  a  minimum  of  two  years 
of  relevant  language  study. 

Reciprocity:  Preference  will  be  given 
to  reciprocal  exchanges.  It  is  desirable 
but  not  required  that  the  number  of  U.S. 
and  foreign  participants  be  neariy  equal. 

Orientation  programs:  Participating 
students  should  be  provided  with  an 
orientation  to  the  country  of  their  visit. 

Allowable  Costs  for  Category  A 

Projects:  Project  awards  will  be  made 

in  a  wide  range  of  amoimts  but  will  not 

exceed  $60,000  except  for  consortia  of 

six  or  more  institutions  or  for 

organizations  holding  open,  national 

competitions,  provided  sudi 

organizations  have  at  least  four  years  of 

experience  in  international  exchanges. 

Grant-funded  items  of  expenditure  will 

be  limited  to  the  following  categories: 

—International  travel 

— Domestic  travel 

— Maintenance  and  per  diem 

— ^Academic  program  costs  (e.g.  tuition, 
book  allowance) 

— ^Travel  and  maintenance  costs  for 
accompanying  faculty  supervisors;  for 
no  more  than  one  program  supervisor 
per  twenty  students 

— Orientation  costs  (speaker  honoraria 
are  not  to  exceed  $150  per  day  per 
speaker) 

— Cultural  enrichment  expenses  (limited 
to  $150  per  participant) 

— ^Administration  (salaries,  benefits, 
medical  insurance  for  participants, 
other  direct  and  indirect  costs)  may 
not  exceed  20  percent  of  the  total 
funds  requested:  administrative 
expenses  may  be  cost-shared. 
Applications  should  demonstrate 

substantial  cost  sharing,  induding 

tuition  waivers. 

Category  B.  Youdi  Exchange 

Grant  funding  for  projects  submitted 
under  this  category  is  intended  to 
encourage  the  exchange  of  young  people 
under  the  age  of  21  between  the  U.S.  and 
Bulgaria,  Czechoslovakia,  Hungary. 
Poland,  Romania,  die  Soviet  Union 
(induding  the  Baltic  States),  and 
Yugoslavia.  Grants  are  awarded  to 
expand  or  enhance  existing  exchange 


°  programs  or  to  encourage  the 
development  of  new  exchange 
programs.  Programs  may  involve  the 
U.S.  organization  in  a  partnership  with 
one  or  more  countries. 

The  purpose  of  Category  B  exchanges 
is  to  promote  interaction  and 
interchange  between  American  and 
foreign  youth.  Consequently,  extensive 
interaction  is  a  requirement  Proposals 
should  demonstrate  how  American  and 
foreign  youth  wiU  interact  in  a  way  diat 
encourages  die  interchange  of  ideas. 
Although  homestays  are  considered  to 
be  a  valuable  component  of  an 
exchange,  the  program  should  consist  of 
additional  activities  that  promote 
interaction  betwen  young  people. 

Grant  awards  of  up  to  $50,000  are 
available  to  support  educational  and 
cultural  exchange  projects. 

In  addition,  "school-to-school 
.  exchanges"  (which  generally  involve 
short-term  exchanges  of  student/teacher 
groups  between  two  partnered 
elementary,  middle,  or  high  schools)  are 
eligible  for  support  but  are  limited  to 
grants  of  no  more  than  $10,000.  An 
organization  seeking  funds  for  a  project 
involving  more  than  one  linkage  may  be 
eligible  for  a  larger  grant  Individual 
hi^  schools  currently  participating  in 
die  US-USSR  High  School  Academic 
Partnership  Program  are  not  eligible  for 
direct  grants  under  this  initiative. 
Organizations  other  Uian  schools 
seeking  funds  for  an  academic  high 
school  exchange  of  six  months  or  more 
must  be  designated  by  USIA  as  a 
Teenager  Exchange- Visitor  Program 
Sponsor. 

Preference  is  given  for  projects  that 
*  exhibit  the  following  features: 
—^Thematic  focus— Eligible  foci  may 
include,  but  are  not  limited  to:  the  arts 
(theater,  dance,  music,  literature,  fine 
arts,  folklore,  and  film/video); 
conservation  and  the  environment; 
historic  preservation;  museum 
training;  political,  social  and  economic 
issues;  business  and  administration/ 
management  math  and  science; 
agriculture:  summer  "enrichment" 
programs;  end  general  youth 
activities.  Projects  requesting  support 
for  tours  of  performing  arts  groups  or 
sports  teams  are  eligible  if  the  primary 
purpose  of  the  program  is  interaction 
between  international  participants 
and  their  hosts.  Tours  of  performing 
arts  groups  or  sports  groups  where  the 
primary  activity  is  performance  or 
competition  are  not  eligible. 
— Selection  criteria — ^All  partidpants 
must  be  under  age  21.  Partidpants 
should  be  chosen  for  their  actual  or 
potential  leadership  qualities.  The 
ratio  of  adult  escorts  to  youth 
participants  should  be  reasonable. 


— Orientation^irograms— There  should 
be  ample  introduction  to  the  program 
theme,  administrative  procedures, 
basic  historical,  cultural  and  sodal 
information,  and  substantive  issues 
Ukely  to  be  raised  by  their  U.S.  or 
foreign  counterparts. 

^Muiimum  stays  in  the  host  country — 
Stays  of  one  month  or  longer  are 
preferred.  Consideration  will  be  given 
to  those  projects  which  for  reasons  or 
requirements  of  the  partner  country  or 
countries  are  of  limited  duration,  but 
the  length  of  stay  in  country  must  be 
no  less  than  three  weeks. 

—Language  qualifications— Speaking 
ability  in  the  language  of  the  host 
country  for  both  American  and  foreign 
participants  is  desirable,  but  not 
required.  Ideally  some  partidpants  in 
each  incoming  delegation  should  be 
conversant  in  English,  and  some 
participants  in  each  outgoing 
delegation  should  be  conversant  in  the 
host  country  language. 

— Redprocity— ^Two-way  programs  are 
not  a  requirement  (except  for  school- 
to-school  exchanges],  but  in  general 
preference  is  given  to  redprocal 
exchanges,  and  the  proposal  should 
provide  detailed  information  on  the 
activities  in  both  the  U.S.  and  the 
partner  country.  The  number  of  U.S. 
and  foreign  partidpants  should  be 
roughly  equal.  Such  proposals  should 
provide  evidence  that  the  U.S. 
organization  has  the  commitment  of  a 
counterpart  organization  in  the  Soviet 
Union  or  Eastern  Europe  willing  and 
able  to  engage  in  the  proposed 
activities.  In  most  cases  the 
counterpart  organization  should 
assume  responsibility  for  the  cost  of 
hosting  the  American  partidpants  in 
the  redprocal  portion  of  the  program. 

—Adequate  lead/planning  time  to 
ensure  a  successful  exchange. 

Allowable  Costs  for  Category  B  Projects 

Grants  will  be  awarded  in  varying 
amounts  up  to  a  maximum  of  $50.00a 
except  for  individual  school-to-school 
exchanges  (described  above),  which  are 
limited  to  a  maximum  of  $10,000.  Grant- 
funded  expenditures  will  generally  be 
limited  to  the  following  categories: 
—In  country  travel  and  per  diem. 
— Orientation  or  preparation  costs; 

briefing  materials. 
— Cultural  enrichment  allowance  (not  to 

exceed  $150  per  partidpant). 
— Conference/seminar  registration  fees 

and  other  program  adntission  fees. 
—International  travel  normally  limited 
to  partial  support  for  Americans 
traveling  to  the  USSR  or  East  Europe, 
and  East  Europeans  traveling  to  the 
U.S.;  it  is  assumed  that  the  travel  of 


Soviet  partidpants  will  be  paid  from 
Soviet  sources. 

— ^Administration  (salaries,  benefits, 
other  direct  and  indirect  costs)  may 
not  exceed  20%  of  the  total  funds 
requested:  administrative  expenses 
may  be  cost  shared. 

—Applications  should  demonstrate 
substantial  cost  sharing  in  both 
program  and  administrative  expenses. 

AmiUcatioD  Procedures  (Both 
Categories) 

Interested  U.S.  organizations  should 
write  or  call  die  offices  listed  below  to 
request  detailed  application  packets, 
wltich  indude  award  criteria,  all 
necessary  forms  and  guidelines  for 
preparing  proposals,  induding  spedflc 
information  on  the  contents  of  a 
complete  application. 

For  Category  A  Proposals 

The  Samandia  Smith  Memorial 
Exchange  Program,  Office  of  Academic 
Programs  (E/AEE).  Room  20a  United 
States  Information  Agency,  301 4th 
Street  SW.,  Washington,  DC  20547; 
Telephone  202  619-442a 

For  Category  B  Proposals 

The  Samantha  Smith  Memorial 
Exchange  Program,  Youth  Programs 
Division  (E/VY),  Office  of  International 
Visitors,  Room  357,  United  States 
Information  Agency.  301 4th  Street  SW., 
Washington,  DC  20547;  Telephone  202 
619-6299. 

Review  Process  (Both  Categories) 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisory  review  in 
conformity  with  the  criteria  set  forth 
herein  and  in  the  guidelines  for 
preparing  proposals  prior  to  funding 
dedsions  by  delegated  offidals.  All 
proposals  will  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel 
as  well  as  other  Agency  offices. 

Completed  applications  will  be 
reviewed  according  to  the  following 
criteria: 

a.  Contribution  of  the  proposed 
activity  to  promoting  mutual 
understanding: 

b.  Adherence  of  proposed  activities -to 
the  conditions  described  above; 

c.  Feasibility  of  the  program  plan  and 
institutional  capadty  of  the  organization 
to  condud  the  exchange; 

d.  Track  record — ^The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants.  (Institutions  should 
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in  tiNir  prapoMb.  deacribe  lehTant 
experience  in  die  field); 

e.  Mnhiptter  effeot/iniMcl— the 
impeci  of  tke  nchttifi  acttvity  OB  the 
wider  Goaannily  end  OB  die 

development  of  I^^^Hwutng  ^w^MHiKnnal 

ties: 

f.  Value  to  U.S.-partner  country 
relatloM    the  assessment  of  U^A's 
geo^vidiic  area  dedc  of  the  need, 
potentiaiijqiactMtd  significance  of  die 
project  in  the  partner  cou^ryties): 

g.  Cost  efFectivenee»— greatest  return 
on  eadi  grant  dollar  degree  oi  coBt- 
sharing  exfafliitMfe 

h.  Geo^apUc  Mid  program  balance— 
ProportiOMl  dstfibntion  of  proton 
activitiea  wid^  the  U.S.  and  die  partner 


coontries.  Propoitionri  dlstrfbotiott  of 
^ant  funds  between  uie  USSR  and 
Eastern  Borope;  also  between  categories 
AandB. 

Adcfitianel  crtterta  for  Category  A 
propesdr. 

a.  Quality  of  program  plan,  indaifing 
acadwnk;  rigor,  uontribttfons  to 
understmding  pHrtno-  country, 
proposed  followup,  qvaMicatitms  (rf 
pfo^MB  staff  and  participmts; 

b.  faoHtutianal  cooiBitraeBt  as 
deoioBStrated  by  financial  and  other 
siqqMXt  to  the  pro-am; 

c.  Responsiveness  to  preference 
factors  deacribed  d>ove. 

ZJeod^tnor  PMposal  padcages  mast  be 
received  before  November  3a  1990, 6 


p.m.  EST.  Applicants  are  responsible  for 
the  submission  of  complete  applicatiims. 

Notification-  AH  applicants  will  be 
notified  of  die  restdts  of  die  review 
process  on  or  about  April  30.  IfiOl. 
Funded  proposals  will  be  subject  to 
periodic  repwting  and  evalaatioa 
re^dremeeta. 

Dated;  September  W,  199a 
Robart  Perriko, 

Chief,  Youth  ProffomaDivisiom. 


SunsMne  Act  AMeetings 
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Brandt  Chief,  Academic  Bxdtaagee.  JSurope. 
fFR  Doc.  9&-Z1W5  Hied  »-17-fl0:  MS  am] 
BtUMQ  cooc  UM-ei-a 


This  section  of  the  FEDERAL  BEBtSim 
contains  nolicea  of  meetings  putilishad 
under  tfw  "GoMsmment  in  the  Sonatiine 


PEOEIUU.  eiEIMV  mQULATORV 
COMMISSION 

"nEOEIUU.  REOSTER"  CITATION  OP 

PREVIOUS  announcement:  September 

11. 199a  55  FR  37399. 

PREVIOUSLY  ANNOUNCED  TMM  AND  DATE 

OP  meetinq:  September  12, 1990, 10  a  jn. 

CHANOE  IN  THE  MEETINO:  The  following 
Docket  Numbers  and  Companies  have 
been  added  to  the  Agenda  scheduled  for 
September  12. 1990: 

Item  No.,  Dodcet  No.,  and  Company 

CAH-15— I>-3ig6-031,  Sayles  Hydro 

Associates 
CAG-2-RP9(V-165-O00,  Kfid  Louisiana  Gas 

Company 
LoisD.Casliell, 
Secretary, 

[FR  Doc  gO-22111  Filed  »-13-80: 4:33  pm] 
aaxsM  cooc  sria-aMi 

INTERNATIONAL  TRADE  COMMISSION 

[USrrC  SE-00-22;  Emetgency  Notice] 
TIME  AND  DATE:  Monday,  September  10, 
1990  at  11:30  B.m. 

PLACE:  Room  101, 500  E  Street  SVV. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Inv.  Nos.  731-TA-448-450  (F)  (Sweaters 
Wholly  or  in  Cidef  Weight  of  Manmade 
Fibers  from  Hong  Kong.  The  Republic  of 
Korea,  and  Taiwan)— briefing  and  vote. 

In  conformity  widi  19  CFR  201.35(c)(1). 
Commissioners  Lodwick,  Rohr,  and 
Newquist  voted  to  convene  a  special 
meeting  at  11:80  a.in.  on  Monday, 
September  10. 1990.  Commissioner 
Bnmsdale  did  not  participate  in  these 
deliberations.  Commissioners  Lodwick, 
Rohr,  and  Newquist  affirmed  that  no 
earlier  announcement  of  the  special 
meeting  was  possible,  cmd  directed  the 
issuance  of  ^s  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  POR  MORE 

mpormatnm:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Dated:  September  11,  IQOa 
Kanneth  R.  Mason. 
Secretary. 
[FR  Doc  22188  Rled  9-14-SO:  1:24  pm] 


i  UAfC.  B.'SO  'ajBL.Tueaday. 
Peptember  ES.'ma 

place:  Board  Hoom,  Eif^lh  Floor,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20504. 

STATtiS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aviation  Accident  Report  Aloiia  Island 
Air,  Ina,  de  Havilland  DHC-e-30a  Fli^t 
1712.  near  Halawa  Point,  Mololui,  Hawaii. 
October  28, 1989. 

2.  Hazardous  Materials  Accident  Report 
Derailment  of  CSX  Transportation  Train  and 
Fire  Involving  Butane,  Akron,  Ohio,  February 
2a  1989. 

News  Media  Contact 
Item  1:  Mike  Benson,  382-6600 
Item  2:  Ted  Lopatkiewicz,  382-6600 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  September  14, 1990. 
Baa  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  90-22215  Filed  »-14-e(%  3M»  pm] 
BIUJNQ  cooc  7SIS-01-M 

NUCLEAR  REQULATORV  COMMISSION 
DATE:  Weeks  of  September  17, 24, 
October  1,  and  8, 1990. 

place:  Commissioner's  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland.  -' 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSWEREO: 
Week  of  September  17 

Friday,  September  21 

11:30  ajn.  Affirmation/Discussion  and  Vote 

(Public  Meeting) 
a.  Termination  of  Vermont  Yankee 

Proceeding  and  Motions  Related  to 

ALAB-919 
I).  Amendments  to  10  CFR  Part  40  for 

General  Licenses  for  tlie  Custody  and 

Long-Term  Care  of  Uranium  and 

Thorium  Mill  Tailings  Disposal  Sites 
c.  Petitions  to  Intervene  and  Requests  for 

Hearing  in  Shoreham  Operating  License 

Amenchnent  Proceeding 

Wad(  of  September  24— TenUtiva 

Wednesday,  September  26 

2:00  pjn. 
Periodic  Briefing  on  the  Status  of  Browns 
Ferry  2  (Public  Meeting) 
3:30  pjn. 
Affirmation/Discussion  and  Vote  (Pulriic 
Meeting)  (if  needed) 


2:0094b. 
HflBlritrf 

NiaiT€inilltim>g»ii>lir  Maartitf 

Week  of  OcUbar  «-^«Mlaive 
Monday,  October  1 

Briefing  on  Conformity  of  Guidance  on  Low 
Level  Waste  Disposal  Facilities  witt 
Requirements  of  10  CFR  part  61  (Public 
Meeting) 

Tuesday,  October  2 

3:30  pjn. 

Affirmation/Discussion  and  Vote  (Pul>lic 
Meeting)  (if  needed) 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  October  8. 

Nota:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  tlie  public  on  a 
time-resenred  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  tlie  meeting  agenda.  If  there  ii  no  specific 
subiect  listed  for  affirmation,  tliis  means  tliat 
no  item  lias  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Stahis  of  Meetings  Call 
(Recording)— (301)  492-0292 
CONTACT  POISON  POR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  September  13, 199a 
William  M-MlLlr.. 
Office  of  the  Secretary. 
[FR  Doa  90-22202  FUed  9-14-90;  2:06  pm] 
aaxan  cooc  7fs»-*i-« 

POSTAL  SERVICE 

Board  of  Governors;  Notice  to  Vote  to 
Close  Meeting 

At  its  meeting  on  September  la  199a 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  dose  to  public  observation  its 
meeting  scheduled  for  October  1, 199a 
in  Stanford.  CaUfomia.  The  members 
will  discuss  possible  strategies  in 
collective  bargaining  negotiations. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco. 
Griesemeer,  HaU.  Mackie,  Nevin.  Pace 
and  Setrakian:  Postmaster  General 
Fftmk,  Deputy  Postmaster  General 
Cou^ilin.  Secretary  to  the  Board  Harris, 
and  General  Counsel  Hughes. 

The  Board  determined  dut  pursuant 
to  secdm  552b(c)(3)  and  (9)  irf  Tide  sa 
Code  of  Federal  Regulations,  this 
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portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information  prepared  for  use  in 
connection  with  the  negotiation  of 
collective  bargaining  agreements  under 
Chapter  12  of  Title  39,  United  States 
Code,  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(3)  of 
Title  39.  United  States  Code. 


In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
S  7.6(a)  of  title  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(3)  and  (9)  of  title  5,  United  States 
Code:  section  410(c)(3)  of  title  39  United 
States  Code:  and  section  7.3(b),  (c)  and 


(i)  of  title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris. 
Secretary. 

[FR  Doc.  90-22143  Filed  9-14-00;  11:36  am] 
aiuiNO  CODE  ni«-ii-ii 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parte  92, 94, 98, 151 

[Docket  No.  «Mtt3] 
RIN  057»-AA3l)| 

Importation  of  Certain  Animals, 
Poultry,  Animal  and  Poultry  Products, 
and  Animal  Efnbryos 

Correction     ! 

In  the  correction  to  rule  dociunent  90- 
17451  appearing  on  page  34797  in  the 


issue  of  Friday,  August  24, 1990, 

the  CFR  line  in  the  heading  should  read 

as  set  forth  above. 


BOIMQ  CODE  1S0S4M> 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  Na  337-TA-3e21 

Certain  Self-Inflating  Mattresses; 
Designation  of  Commission 
Investigative  Attorney 

Correction 

In  notice  document  90-20913 
appearing  on  page  36709  in  the  issue  of 
Tliursday,  September  6, 1990,  make  the 
following  correction: 

On  page  36709,  in  the  first  column,  in 
the  second  line  after  the  heading. 
"Thomas  L  larvis,  Esq."  should  read 
"Deborah  ).  Kline.  Esq.". 

MLLMQ  CODE  1iOS«t« 
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DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

33CFR  Part  164 

46  CFR  Parts  31. 32. 71, 72, 91, 92, 107, 
108, 189,  and  190 

[CQOSS4W91 
RIN211S-AC42 

Navigation  Bridge  VisibiHty;  Ports  and 
Waterway  Safety 

Correction 

In  rule  document  90-18487  beginning 
on  page  32244  in  the  issue  of 
Wednesday,  August  8, 1990,  make  the 
following  corrections: 

1.  On  page  32245,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
12th  line,  "aided"  should  read  "aimed". 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  "for"  should  read 
"the". 
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Fedefal  Register  Tbesainus  of  Indexing 
Terms 

1 CFR  18.20  requires  Federal  agencies 
to  identify  major  topics  and  categories 
of  persons  affected  in  their  regulations 
in  standard  terms  from  the  Federal 
Register  Thesaurus  of  Indexing  Terms. 
The  Thesaurus  was  last  published  in  the 
Fadsfal  Register  of  June  16. 1983  (48  FR 
27646).  A  revised  edition  of  the 
Thesaurus  is  published  today  for  use  by 
agencies  and  for  public  information. 

Scope 

The  Federal  Register  Thesaurus  is  a 
basic  indexing  vocabulary  for  Federal 
regulations  which  are  published  in  the 
Fednal  Register  and  the  Code  of 
Federal  Regulations.  It  includes 
indexing  terms  to  describe  the  specific 
program  regulations  of  individual 
agencies  as  well  as  general 
administrative  regulations  common  to 
all  agencies.  The  indexing  terms 
included  are  intended  to  express  and 
organize  the  often  technical  regulatory 
concepts  in  researdi  terms  fandliar  to 
laj-pcrsons. 


Use 

The  Office  of  the  Federal  Register 
uses  the  Thesaurus  as  the  basis  for  the 
subject  entries  in  the  Code  of  Federal 
Regulations  Index  which  is  published 
annually  as  of  January  1.  Federal 
agencies  also  use  the  Thesaurus  to 
prepare  the  "List  of  Subjects"  w^iidi  is 
included  in  rule  and  proposed  rule 
documents  submitted  for  publication  in 
the  Federal  Register. 

Federal  agencies  and  Office  of  the 
Federal  Register  staff  members  have 
suggested  a  number  of  additions  and/or 
changes  to  the  Thesaurus  since  die  last 
printing.  Some  of  these  suggestims  have 
been  incorporated  into  this  edition  of 
the  Thesaurus  as  indexing  terms.  Others 
have  been  added  as  cross-referoKies  to 
indexing  terms.  For  the  convenience  of 
users  a  Ust  of  indexing  terms  added 
since  the  last  printing  of  the  Thesaurus 
appears  below. 
Air  traffic  controllers 
Alcohol  abuse 
Drug  testing 
Hawaiian  Natives 


Homeless 

Hospice  care 

lie  detector  tests 

Manufactured  homes 

Peer  Review  OrganizationsfPRO) 

Savings  associations 

SnpeH^d 

Whistleblowing 

Organisation 

There  are  two  sections  to  the 
Tliesaurus.  The  first  is  an  alphabetic  list 
of  all  indexing  terms  with  a  series  of 
notations  under  each  term  to  refer  users 
to  preferred  or  related  terms.  The 
second  is  a  grouping  of  terms  under  19 
broad  subject  categories,  allowing  the 
user  to  determine  quickly  the  existing 
Thesaurus  terms  for  that  broad  subject 

Co|ries 

Copies  of  the  Thesaurus  are  available 
from  the  Office  of  the  Federal  Register. 
National  Archives  and  Records 
Administration.  Washington,  DC  20408. 
POR  nmTHER  mromuTiON  contact 
Carol  Mahoney.  telephone  (202)  523- 
5240. 


Accidents 

SCO     kMiBQr 


Accountants  (OCS,  1^ 
Accountiug  (02, 06) 

sa    UnifonnSiirstan  of  Accounts 

X     Auditiig 

XX    Business  and  iaduatiy 

Acquisition  regulations 

see     Govenunent  procurement 


(01) 


XX    Agricultural 


Additives 

see  Cobr  addMlws 
Food  addWres 
Fuel  additives 


Aged  (13) 

sa    Medicrid 
Medicare 
Public  assistanoe  I 
Supplemental  SeuiaMf  Income 
(SSI) 
X     Discriminatioa  \ 
Elderly 
Senior  citizens 

Agricultural  commodities  (01) 

(The  names  of  specific  sgricultural 
commodities,  e.g.  Com.  are  not  listed 
in  this  Thesaurus  but  may  be  used  as 
indexing  terms.) 
sa    Specific  com 


Airfares 

see     Air  rates  and  fares 

Air  pollution  control  (06) 

sa    Motor  vehicle  polMaa 
x     Clean  Air  Act 

XX 

Air  rates  and  fares  (19) 
X     Airfares 
Air  tariffs 


islst 


Adhesives 
Adjustment  assistance 

lYade  tiJMitmiTnt  aasistadbe 


see 


Administrative  pr«:tlce  and  procedure 
(08) 

(Use  for  heariag,  tvpeai,  petition, 
rulemakiag.  etc  procedures) 

sa     Qaims 

Environmeairi  taspaol  statements 
Equal  access  to  jmtioe 
Freedom  of  information 
Privacy 
Sunshine  Act 

X     Appeal  procedures 

Ex  parte  communications 
Hearing  and  appeal  procedoras 
Practice  and  procadiire 

XX    Law     I 

Adoption  and  foster  care  (1^ 
■     X     Foster  care 

XX    Infants  and  children 

Adult  education  (04) 

X     Continuing  education 
Extension  and  contiiming 
educatioB 
XX    Education 

Advertising  (02) 

XX    Business  and  industry 

Advisory  committees  (08) 

(Use  for  maaagement  of  advisory 
committees  witMn  an  agenor) 
X     Committees 


AFDC 


XX 


Commodity  hit 

Crop  insurance 

FhiiU 

Grains 

Mariceting  4 

Maricetingt 

NuU 

Oilseeds 

Price  support  programs 

Surplus  agricultural  coounodities 

Vegetables 

Commodities 

Crops 

Agriculture 


see 


Md  to  FaailBes  with  Dependent 
ChOdien 


Affirmative  action  plans 

see     Equal  employment  opportunity 


Agrictdttiral  research  (01, 17) 
XX    Agriculture 
Beeearch 

Agriculture  (01) 

sa     Agricultural  commodities 
Agricultural  research 
Fertilizers 

Food  assistance  (vograms 
Foods 

Forests  and  forest  products 
irrigation 
Mi^ant  labor 
Pesticides  and  pests 
Range  management 
Rivel  areas 
X     Farmers 

Aid  to  Families  with  Dependent 

(18) 

-»  ■  '•        •  -         III  II  ■■  I  1 1  ■ 

rVBBC  WUBWvmmM  fra^WDS 

Worli  Incentive  Programs  (WIN) 

AFDC 

CbUdweUan 

Infants  and  oUldrsa 

Public  assistance  programs 

Social  security 

Air  carriers  (19) 

(Organizations  opentiqg  passenger  or 

cargo  carrying  aircraft] 
sa    Mr  rates  and  fares 

Air  taxis 

Charter  flights 
X     Alrlliies 

Foreign  air  carriers 

Shipping 
XX    Air  transpottattoB 

Common  carriers 


XX    Air  carriers 

Air  transportation 

Air  safety 

see     Aviation  safety 

Air  tariffs 

see     Air  rates  and  lares 

Air  taxis  (19) 

XX    Aircaniem 

Air  transportation 

Air  traffic  control  (19) 
XX    Air  transportation 

Air  traffic  controllers  (IS,  19) 
Air  transportation  (19) 
sa    Air  carriers 

Air  rates  and  fares 

Air  taxis 

Air  traffic  control 

Aircraft 


XX 


Airports 

Airspace 

Aviation  safety 

Charter  fUghU 

Military  air  transportation 

Navigation  (air) 

Transportation 


Aircraft  (19) 

X     Airplanes 


X 
XX 


XX 


Airworthiness  directives  and 
standards 
Balloons 
Helicoptera 
iates 

Parachutes 
Rockets 
Rotorcraft 
Seaplanes 
Air  tranaportatiao 


Aircraft  pilots 
see     Airmen 

Airlines 

see     Air  catiien 

Airmen  (13. 19) 

X     Aircraft  pilots 

PUoU 
XX    Air  traaaportatioB 

Airplanes 

see     Aircraft 
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Aiiports  (19) 

X     HeUporU 
XX    Air  traiuportation 

Airspace  (19) 
X     Airways 
XX    Air  transportation 

Airways 

see    .Airspace 

Airworthiness  directives  and  standards 
see     Aircraft 

Alaska  natives 
see     Indiana 

Alcohol  abuse  (09) 
sa    Alcoholism 
Drug  abuse 
Health 


XX 


Alcohol  and  alcoholic  beverages  (01) 
sa    Beer 
Gasohol 
Liquors 
Wine 
XX    Beverages 

Alcoholism  (09) 

XX    Alcohol  abuse 

Alien  property  (07) 
Aliens  (07, 13) 

as     Gtizenship  and  naturalization 

Immigration 

Refugees 
A     Deportation 

Foreign  persons 
XX    Gtizenship  and  naturalization 

Immigration  ^ 

Refugees 

Alimony  (12) 

•a    Child  support 

Amateur  radio  service 
see     Radio 

American  Indians 
see     Indians 

Ammunition 

see     Arms  and  munitions 

Anchorage  grounds  (19) 
sa     Hartrars 
X     Water  transportation 
XX    Vessels 

Animal  biologies  (01,  09) 
XX    Animal  drugs 
Biologies 

Animal  diseases  (01.  09) 
X     Diseases 
XX    Animals 


Animal  drugs  (01.  09) 
sa     Animal  biologies 
XX    Animal  feeds 

Animals 

Drugs 

Animal  feeds  (01) 
sa    Animal  drugs 
XX    Animals 

Animal  foods  (01) 
XX    Animals 
Foods 

Animal  welfare  (01) 

X     Humane  treatment  of  animals 
XX    Animals 

Animals  (01) 

sa    Animal  diseases 
Animal  drugs 
Animal  feeds 
Animal  foods 
Animal  welfare 
Livestock 
Pets 
Wildlife 

Annuities 

see     Pensions 

Antennas 

see     Communications  equipment 

Antibiotics  (09) 
XX    Drugs 

Antidumping  (02.  07) 

(Prohibition  on  sales  of  imports  at  less 

than  fair  value] 
XX    Customs  duties  and  inspection 
Imports 

Antiquities 

see     Historic  preservation 

Antitrust  (02) 

X     Interlocking  directorates 

Management  ofBdal  interiocks 
XX    Business  and  industry 

Appeal  procedures 

see     Administrative  practice  and 
procedure 

Appliances 

see     Household  appliances 

Apprenticeship  programs 

see     Manpower  training  programs 

Archaeology 

see     Historic  preservation 

Architectural  barriers 
see     Handicapped 


Archives  and  records  (08) 
sa     Classified  information 
Freedom  of  information    . 
Health  records 
Privacy 

Reporting  and  recordkeeping 
requirements 
X     Historical  records 
Information 
Presidential  records 
Records 

Armed  forces  (14) 

(Use  for  general  regulations  applicable 
to  all  services) 

sa    Specific  military  departments 
Armeid  forces  reserves 
Conscientious  objectors 
Military  academies 
Military  law 
Military  personnel 
Selective  Service  System 

XX    National  defense 

Armed  forces  reserves  (14) 
^  X     National  guard 
Reserve  forces 
XX    Armed  forces 
Military  personnel 

Arms  and  munitions  (14) 
X     Ammunition 
Firearms 
Guns 

Military  arms  sales 
Munitions 
Weapons 
XX    National  defense 

Art  (04) 

Arts  and  crafts  (04) 

sa     Indians-arts  and  crafts 

X     Crafts 
Handicrafts 

Asbestos 
Asylum 

see     Immigration 

Atomic  energy 

see     Nuclear  energy 

Attorneys 

see     Lawyers 

Auditing 

see     Accounting 

Authority  delegations  (Government 
agencies)  (08) 

sa     Organization  and  functions 

(Government  agencies) 
XX    Organization  and  functions 
(Government  agencies) 

Automatic  data  processing 
see     Computer  technology 

Automobiles 

see     Motor  vehicles 


Aviation  safety  (09. 19) 
X     Air  safety 
XX    Air  femqxirtation 
Safety 


Awards 

see     Decorations,  medals,  awards 

Baggage 

see     Freight 

Bakery  products  (01) 
X     Bread 
XX    Food^ 

Balloons 

see     Aircraft 

Bank  deposit  insurance  (02) 
X     Deposit  insurance 
XX    Banks,  banking 
Insurance 

Bankruptcy  (Oe) 

XX    Business  and  industry 

Banks,  banking  (02) 

sa    Bank  deposit  insurance 
Credit 

Electronic  funds  transfers 
Federal  home  loan  banks 
Federal  Reserve  System 
Foreign  banking 
Natianal  banks 
Saviqgs  associations 
Trusts  and  trustees 

X     Checks 
Finance 

XX    Credit 


Barges 

see     Cargo  vessels 


Barrels 
see     Pai 


dUging 


and  containers 


Beaches 

see     Seashores 

Beef  II 

see     Meat  and  meat  products 


Beer  (01) 

XX    Alcsbol  and  alcoholic  beverages 

Bees  (01) 
Beverages  (01) 

sa    AlcSkd  and  alcoholic  beverages 
Coffee 
Fruit  juices 
Tea 

Vegetable  juices 
XX    Foods 

Bicycles  (16. 19) 
Bilingual  education  (04) 
XX    Education 


Biologies  (09) 

(Viruses,  serums,  (oxins,  etc  used  in 

disease  treatment) 
sa     Animal  biologies 

Blood 
X     Serums 

Toxins 

Vaccines 

Viruses 
XX    Drugs 

Birds 

see     Wildlife 

Birth  control 

see     Family  planning 

Black  lung  benefits  (09) 
X     Pneumoconiosis 
XX    Health  insurance 
Lung  diseases 
Mine  safety  and  health 

Blind  (09, 13) 

sa     Medicaid 

Public  assistance  programs 
Supplemental  Security  Income 
(SSI) 
Handicapped 


XX 


Blood  (09) 

XX    Biologies 

Blood  diseases  (09) 
K     Hemophilia 

Boats  and  boating  safety 
see     Marine  safety 

Navigation  (water) 

Bonding 

see     Surety  bonds 

Bonds  (02) 

X     Savings  bonds 
XX    Govenunent  securities 
Securities 

Borders 

see     Interaational  boundaries 

Boycotts  (07) 
Bread 

see     Bakery  products 

Bridges  (19) 

X     Drawbridges 
XX    Highways  and  roads 
Transportation 
Waterways 

Broadcasting 
see     Radio 

Television 

Brokers  (02. 13) 

XX    Investments 

Buildings  (10) 

sa    Federal  buildings  and  facilities 


Buses  (19) 

sa    Motor  carriers 

Motor  vehicles 

X     Charter  buses 

*  XX    Motor  carriers 

Motor  vehicles 

Business  and  industry  (02) 

(The  names  of  specific  industries,  e^. 
Construction  industry,  are  not  listed 
in  this  Thesaurus  but  may  be  used  as 
indexing  terms.  For  a  standard  list  of 
industry  names  we  recommend  using 
the  Standard  Industrial 
Classification  Manual.) 
sa    Specific  industries 

Accounting 

Advertising 

Antitrust 

Bankruptcy 

Concessions 

Confidential  business  information 

Holding  companies 

Indians-business  and  finance 

Labeling 

Labor 

Minority  businesses 

Packaging  and  containers 

Relocation  assistance 

Small  businesses 

Taxes 

Trade  adjustment  assistance 

Trade  names 

Trade  practices 

Trademariis 

Warranties 

Whistieblowing 
X     Corporations 

Industry 

Butter  (01) 

sa     Margarine 

Cable  television  (03) 

X     Community  anteima  television 

systems 
XX    Television 

Cacao  products  (01) 
X     Chocolate 

Cocoa 
XX    Foods 

Campaign  funds  (08) 
X     Election  finance 
XX    Elections 

Political  candidates 

Cancer  (09) 

sa    Specific  hazardous  substances 

Cargo 

see     Fraigfat 

Cargo  vessels  (19) 

sa     Maritime  carriers 
X     Barges 

Taiik  vessels 
XX    Maritime  carriers 

Vessels 


UMl 
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Catpets  and  nigt 
X    Rugt 

Carpocls  (19) 

X     Vanpools 
XX    Higliwayiai 
Motor  vehicles 


Children 


XX     SMMtlM 

Cereals  (commadity^ 
■ee     Grains 

Cereals  (food)  (01) 
XX    Foods 

Chaplains  (13) 
Charter  buses 


Charter  flights  (19) 
XX    Air< 


Checks 
see 


Banks,  banking 


Chemicals  (01.  09) 

(The  names  of  «peoi8c  dMiicals  are 
not  listed  in  thislkMaiaai  but  may 
be  used  as  indeuag  terma.) 
sa    Specific  chemook 
Drugs 
Fertilizers 

Hazardous  substances 
Pesticides  and  pests 

Child  abuse 

see     Child  welfare 


Child  care 

see     Day  care 

Child  health 

see     Maternal  and  oUld 


Child  labor  (11, 13) 
XX    Child  welfare 
Labm 

Child  support  (18) 
XX  '  Alimoay 
Child  welfare 

Child  waUaK(U9 

sa    Aid  to  Families  with  Dependent 

Children 

Child  labor 

Child  support 

Daycare 

Maternal  mA  rhild  kndtfi 
X     CUkl  abase 
XX    Iniants  and  «Mdna 

Pablici 

Sodal  secwity 


Chocolate 

see     Cacao  products 

Cigars  and  cigarettes  (Olj 
sa    Smoking 
XX    Tobacco 

Citizens  band  radio  service 
see     Radio 

Citizenship  and  naturalization  (07) 
sa    Aliens 

ImmigraliaD 
X     NationaAty 

Naturaliaatiwi 

RepalrinGon 
XX    Aliens 

Foreign  relaHons 

Immigiation 

Citrus  fruits  (01) 

sa    Specific  fruits 
XX    Fhiits 

Civfl  defense  fH) 

sa    Disaster  assistance 
X     Emeigency  UMbQixaHun 
XX    Disaster  assistance 
National  defense 

Civil  disorders  (12) 
Civil  rights  (12) 

sa    Equal  educaSonal  opportnidty 

Equal  employment  ojyortunity 

Fair  honing 

Religious  discrimiiurtiuii 

sex  uucnnuuauiin 

Voting  rights 
X     Discrimination 

Minority  grtmpi 

Nimdiscr^nination 

Civil  service  system 

Claims  (12) 

sa    Fore^  claims 


Clemency  (12) 
X     Pardon 

Clothing  (02) 

sa    Footwear 

CoallQSD 

sa    Coal  conversion  program 
XX    Energy 

Mineral  resources 

Coal  conversion  program  jQGi) 
XX    Coal 

Coal  miners 
see     Miners 

Coal  mines 

see     Mine  safety  and  health 
Mines 

Surface  unmng 
Undeigi  iMud  mining 

Coastal  zone  (15) 

sa     Continental  shelf 

Seashores 
X     Estuaries 


XX    Natural  resources 


Cocoa 

see     Cacao  psadacts 

Coffee  (01) 

XX    Beverages 

Coins 

see     Currency 

Collective  bargaining 

see     Labm  management  relations 

Colleges  and  universities  (04) 
sa    Medical  and  dental  sdiools 


Common  carriers  (02. 19) 
sa    Aircartien 

Comnunications  common  carriers 

Freight  forwarders 

Maritime  carriers 

Motor  carriers 

Railroads 
XX    Ttanaportation 

Communicable  diseases  (09) 
X     Contagious  diseases 

Communications  (03) 

sa    Communications  common  carriers 
Communications  equipment 
Defense  communications 
Motion  pictures 
News  media 
Recordings 
Teleoommunications 

Communicati6ns  common  carriers  (02, 
03) 

X     Rates  and  fares 
XX    Common  carriers 
Communications 

Communications  equipment  (03) 
X    Antennas 
XX    Communications 

Ccnnmunist  countries  (07) 
Specific  countriea 


sa 


War  claims 
X     Tort  claims 

XX    Administrative  practice  and 
procedve 

Classified  information  (14) 
X     DeclassificatiaD 

Intelligence 

National  secvi^rtaiDnMtion 
Security  information 
XX    Archives  and  records 
National  defense 
Security  measaas 


Clean  Air  Act 

see     Air  pollution 

Clean  Water  Act 


Student  aid 
X     Coanmunity  colleges 

Higher  educati«i 

Universities 
XX    Education 


Color  additives  (01,  09) 
X    MdWvea 
XX    Food  additives 

Commercial  fisheries 
see    FJaheries 

Committees 

see     Advisory  commiRees 

Conunodities 

see     Agricultural  commoffities 

Commodity  futures  (01,  OQ 
XX    AgricultiMi 
Investments 


Community  action  programs  (18) 
(Financial  assistance  to  local 

communities  to  provide  basic 

antipoverty  services] 
X     Poverty 
XX  .  Coaaumity  development 

Commtmity  fntenna  television  systems 
see     CaUe  televisicm 

Community  colleges 

see     Colleges  and  universities 

Community  development  (10) 

(Economic  development  of  deprived 
areas,  emphasi^ng  improveid  living 
conditions  and  participation  of  the 
local  population.) 
sa     Community  action  programs 

Urban  renewal 
X     Economic  development 

Unemployment 
XX    Urban  renewal 

Community  development  block  grants 

(10) 
Community  facilities  (10) 
sa    Healdi  facilities 
X     Public  wwks 

Compensation 

see     Indemnity  payments 

Unemployment  compensation 

Wi«es 

Wmkers'  compensation 


Computer  technology  (17) 

X     Automatic  data  processing 
Data  processing 
Electronic  data  processing 

Concessions  (02) 

XX    Business  and  industry 

Condominiums  (10) 
XX    Housing 

Conduct  standards 

see     Conflict  of  interests 

Confidential  business  information  (02) 
X     Information 
XX    Business  and  Industry 
Freedom  of  information     - 
Privacy 

Conflict  of  interests  (08) 

sa    Political  activities  (Government 

employees) 
X     Conduct  stuidards 
Etiiical  conduct 
Financial  disclosure 
XX    Government  employees   ■' 

Congressional  elections 
see     Elections 

Conscientious  objectors  (13, 14) 
XX    Armed  forces 

Conservation 

see     Energy  conservation 
Natural  resources 

Consular  services 
see     Foreign  Service 

Consumer  protection  (02) 
sa    Labeling 

Trade  practices 

Truth  in  lending 
XX    Safety 

Contagious  diseases 

see     Communicable  diseases 

Containers 

see     Packaging  and  containers 

Continental  shelf  (15) 

X     Offshore  structures 
'  Outer  continental  shelf 

XX    Coastal  zone 
Natural  resources 

Continuing  education 
see     Adult  education 

Contracts 

see     Government  contracts 

Controlled  substances 
see     Drug  abuse 

Drug  traffic  control 

Cooperative  agreements 
see     Grant  programs 


Cooperatives  (01, 10) 
Copyright  (12) 
X     Royalties 

Corporations 

see     Business  and  industry 

Cosmetics  (09) 
X     Toiletries 

Cottonseeds  (01) 
XX    Oilseeds 

Counterfeiting  (12) 
XX    Crime 

Countervailing  duties  (02,  07) 

(Duties  (»  sales  of  subsidized  imports) 
XX    Customs  duties  and  inspection 
Imports 

Courts  (12) 
XX    Law 

Crafts 

see     Arts  and  crafts 

Credit  (02) 

sa    Banks,  banking 

Credit  unions 

Mortgages 

Truth  in  lending 
X     Debts 

Equal  credit  opportunity 

Finance 
XX    Banks,  banking 

Credit  unions  (02) 
XX    Credit 

Crime  (12) 

sa     Counterfeiting 
Drug  abuse 
Forgery 
Fraud 
Juvenile  delinquency 

Crime  insurance  (02) 
XX    Insurance 

Critical  habitat 

see     Endangered  and  threatened 
species 

Crop  insurance  (01.  02) 

XX    Agricultural  commodities 
Insurance 

Crops 

see     Agricultural  commodities 

Crude  oil 

see     PetiY>leum 

Cultural  exchange  programs  (04, 07) 
X     Exchange  visitor  program 
XX    Foreign  relations 


UMI 
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CuiTency.(02) 

M     Foreign  currencies 
Gold 
^ver 
X     Coins 
Fiamaat 

Foreign  exchange 
Money 

Customs  duties  and  inspectioii  (02, 07) 
sa    Antidumping 

Countervailing  duties 

Imports 
X     Taritb 
XX    Foreign  trade 

Imports 

Taxes 

Dairy  products  tOl) 

triie  names  of  spedfic  daSiy  products 
e^.  Cheese,  are  not  tatid  in  this 
Thesaurus  but  may  be  used  as 
indexing  terms.) 

sa    Specific  ckiuy  produdB 

XX    Foods 

Dams  (15) 

XX    Flood  control 
Water  supply 

Dangerous  cargo 

see     Hazardous  matoteb 
transpoctatimi 

Data  proceasiqg 

see     Computer  technology 

Day  care  (18) 

X     Child  care 
XX    Child  welfare 

Deaf 

see     Handicapped 

Debts 

see     Credit 

Declassifjcatkia 

see     Classified  information 

Decorations,  medals,  amwrds  1f)6] 
X     Awards 
Medals 

Deepwater  ports 
see     Harbors 

Defense 

see     National  defense 

Defense  acquisition  regulations 
see     Goveimnent  jmxairement 

Defense  communications  (03, 14] 
XX    Communications 
National  defense 

Defense  ix:Jb«ctB 


GovenuBeril 


Delinquency 

Dental  heeMi  |BB) 
XX    Health 

Dental  schoi^ 

see     Medical  and  dental  schools 

Deportation 
see     Aliens 

Deposit  insurance 

see     Bank  deposit  insurance 

Desegregation  in  educatsai 

see     EqaaladacatifladcniB'rtuadty 

Dietary  foods  (01) 
XX    Poods 

Disabdity  benefits  <tl) 

(Use  for  insuranoe  and  eBtotment 

benefits  jroirided  far  iBdiuiduals 

unable  to  wnsk) 
sa    Pfiiln— d  1 

X     Disabled 
XX    Handicanped 

Disabled 

see     DiuMitg  baueOltt 
Handicapped 
Medicaid 
Medicare 

Public  assistanrf  jicogmms 
Supplemental  Sccunfy  income 
(SSI) 

Disaster  assistance  {OQ 
sa     Civil  defense 

Emergeacy  medical  sendees 
X     Drought  assistance 

Earthquake 

Floods 
XX    Civil  defense 

Discrimination 
see     Civil  rights 

Discrimination  against  aged 
see     Aged 

Discrimination  against  baadicapped 
see     Handicapped 

Discriminsftion  in  education 

see     Equal  eductfthnnfl  opportunity 

Discrimination  in  employment 

see     Equal  emjrfuyuieut  tipiwi'luuily 

Discrimination  in  housing 
see     Fair  housing 

Diseases 

(The  names  of  vpecnc  eueases,  v^n 
some  exceptions,  eve  'oet  listed  la 
this  Thetavm  htH  nay  1>e  used  as 
indexing  terms.) 
see     Specifics 

Animal  i' 


Distilled  spirits 
see     Liquors 

Diving 
Doctors 

see     Health  professions 

Domestic  animals 
see     Livestock 

Draft 

see     Selective  Service  System 

see 


Drinking  water 

see     Water  supply 

Drought  assistmoe 

see     Disaster  assistance 

Drug  abuse  (09) 
sa    Alcohol 

Drugteetii 
x  ControUari 
XX    Crime 


Drug  testing  (00) 
XX    Drug  abuse 


Drug  traffic  conlMl  i(l2) 

X     Controlled  substances 

NaKBtiCB 
XX     I«W( 


Drugs  (09) 

(The  names  of  specific  tlivp  are  not 
listed  te  Ais  Theaams  fat  mqr  be 
used  as  indexing  terms.) 


Animal  dn^ 

Antibiotics 

Biologies 


Prescription  drugs 
XX    dannieaia 
Herith 


Eajdfcquakes 
see     Disaster 


Eavesdropping 

see     Wiieu9piqg«ad«laatMiuc 
surveflla 


Ecology 


Economic  development 

see     Commaidty  deviaqpment 

Economic  statistics  t02) 
X     Economics 
XX    Statistics 

Econondcs 

see     Econunic  statistics 
nice  uoinnns 


Education  (04) 

sa    Adult  education 
Bilingual  education 
Colleges  and  universities 
Education  oi  disadvantaged 
Educatnn  of  handicapped 
Educational  faciUties 
Educational  research 
Educational  study  programs 
Elementary  and  secondary 

education 

Equal  educational  opportunity 
bidiana-education 
Libraries 
School  breakfast  and  hmch 

programs 

School  constouction 
Schools 
Studeat  aid 
Studeats 
Teachers 
Vocational  education 

Education  of  disadvantaged  (04) 
X     Follow  Through  I^ogram 
Head  Start  Program 
Upward  Bound  Program 
XX    Education 

Education  of  handicapped  (04) 
XX    Education 
Handicapped 

Educational  facilities  (04) 
XX    Education 
Schools 

Educational  research  (04, 17) 
XX    Education 
Research 

Educational  study  programs  (04) 

(Use  for  particular  areas  of  study,  e.g. 

Reading,  Foreign  languages) 
XX    Education 


Elderly 

see     Aged 


Election  finance 

see     Campaign  funds 

Elections  (08)    I 

sa    Campaign  funds 

PoUtical  activities  (Government 
employees) 
Political  candidates 
Political  committees  and  parties 
Voting  rights 
X     Congressional  elections 
Presidential  elections 

Electric  power  (05) 

sa     Electric  power  plants 
Electric  power  rates 
Electric  utilities 
X     Hydroelectric  power 
XX    Energy 

Electric  power  plants  (05) 
XX    Electric  power 


Electric  power  rates  (06) 
Rates  and  fans 
Electric  power , 


X 
XX 


Electric  utilities  (05) 
X     Public  utilities 
XX    Electric  power 
Utilities 

Electronic  data  iMt>ce8sing 
see     Computer  technology 

Electronic  funds  transfers  (02) 
XX    Banks,  banking 

Electronic  products  (17) 
Electronic  surveillance 

see     Wiretapping  and  electronic 
surveillance 

Elementary  and  secondary  education 
(04) 

X     Secondary  education 
XX    Education 

Emergency  medical  services  (00) 
DisastCT  assistaooe 


XX 


Health  care 


Emergency  mobilization 
see     Civil  defense 

Emergency  powers  (08, 14] 

(Extraordinary  authority  delegated  to 

the  Executive  in  time  of  national 

emeigency) 
XX    National  defense 

Employee  benefit  plans  (11) 

(Various  plans  established  by 
employers  to  provide  fmasicial 
protection  to  employees  against 
accidents,  illness,  death;  or  to 
provide  certain  services  such  as 
training,  day  care,  etc.) 

sa     Pensions 

X     Fringe  benefits 

XX    Labor 
Wages 

Employee  management  relations 
see     Labor  management  relations 

Employee  Retirement  Income  Security 
Act 
see     Pensions 


sa 


Employment  (11) 

Equal  employment  om>orttmity 
Government  employees 
Manpower 
Labor 


XX 


Employment  taxes  (02) 
Taxes 


XX 


Endangered  and  threatened  species  (1^ 
X     Critical  habitat 
XX    Fish 

Marine  mammals 

Planta 

WUdhfe 

Energy  (05) 
sa     Coal 

Electric  power 

Energy  conservation 

Geutliefmai  energy 

Natural  gas 

Nuclear  energy 

Petroleinn 

Pipelines 

Solar  energy 
X     Fuel 

Power  resources 
XX    Natural  resources 

Energy  conservation  (05) 
sa    Fuel  economy 
X     Conservation 
XX    Energy 

Engineers  (13) 

Enviromnental  impact  statements  (06) 
XX    Administrative  practice  and 
procedure 
Environmental  protection 

Environmental  protection  (06) 
sa     Air  pdSution  control 

Environmental  impact  statements 

Natural  resources 

Noise  contrd 

Pesticides  and  pests 

Reclamation 

Waste  treatment  and  disposal 

Water  pollution  ccmtrol 
X     Ecology 

PolIuUon 
XX    Natural  resources 

Equal  access  to  justice  (06) 

XX    Administrative  practice  and 
procedure 

Equal  credit  opportunity 
see     Credit 

Equal  educational  opportunity  (04, 12) 
X     Desegregation  in  education 
Discrimination  in  education 
School  integratioD 
Segregation  in  education 
XX    Civil  rights 
Education 

Equal  employment  opportimity  (11, 12] 
X     AEBrnative  action  plans 

Discrimination  in  eaiiployBent 
XX    Civil  rights 
Employment 
Labor 

Eskimos 

see     Indians 


See  lefars  to  aathofind 
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Estate  taxes  ffU) 
XX    TaxM 

E8tate«i02) 
Estuaries 

•M     Coastalnms 

Ethical  conduct 

•M     Conflict  of  intemts 

Ex  parte  conununications 

aee    *Adiiiiiiistntive  pnctice  and 
prooedora 

Exchange  visitor  program 

\    Me     Caltiiral  exchange  programs 

Excise  taxes  (02) 
X     Stamptaxes 
XX    Taxes 

Executive  orders  (06) 

XX    Presidential  documents 

E)q>losives  (00) 

•a    Haxanlous  materials 
transportation 
.Hazaidoos  substances 
XX    Hazaidous  substances 

Exports  (02. 07) 

XX    Fofeiyi  trade 

E)q>ositions 

see     Fairs  and  expositions 

Extension  and  continuing  education 
see     Adult  education 

Fabrics 

see     Textiles 

Fair  housing  (10, 12) 

X     DiscriminatioB  in  housing 
XX    Qvil  rights 
Housiri 

Fairs  and  expositions  (02. 07) 
X     Expositions 

bttemational  expositions 
Tndeban 
XX    Foreign  trade 

Fallout  shelters  (14) 
Family  health 

see     Maternal  and  diiU  healdi 

Family  planning  (00. 18) 
X     Birth  control 
Population  control 
Sterilization 
XX    Health 

FAR  (Federal  Acquisition  Regulation) 
see     Govemment  pracarement 

Farmers 


Agriculture 

Fats  and  oils 

see     Oils  and  Cats 


Federal  acquisition  regulations 
aee     Govenunent  procurement 

Federal  aid  programs 
see     Grant  programs 

Indemnity  payments 
Loanprograms 
Price  support  iHograms 
Tedmical  assistance 

Federal  buildings  and  facilities  (08) 
X     Govenunent  buildings 
Military  installations 
Public  buildings 
XX    Buildings 

Govenunent  property 

Federal  employees 

see     Govemment  employees 

Federal  home  loan  banks  (02) 
XX    Banks,  banking 

Federal  Prison  Industries  (12) 
XX    Prisons 

Federal  property  management 
regulations 
see     Govenunent  propoty  management 

Federal  Reserve  System  (02) 
XX    Banks,  banking 

Federal-State  relations 

see     Intergovenunental  relations 

Federally  affected  areas  (OB) 

(Use  for  local  jurisdictions,  especially 
schod  districts,  financially  burdened 
by  serving  Federal  installations  in 
the  area) 
X     Impacted  areas  programs 

Feed  grains  (01) 
XX    Grains 

Fellowships 

see     Scholarships  and  fsllowships 

Fertilizers  (01) 

XX    Agricultura 
Cbemicals 


Fire  prevention  (00) 
Safety 


Rims 
see 


Motion  pictures 


Finance 

see     Banks,  banking 
Credit 
Currency 

Indians-business  and  finance 
Investments 
Loanprograms 
Mort^ges 
Revenue  sharing 
Trusts  and  trustees 

Financial  disclosure 

see     Conflict  of  interests 

Fiaet  and  penalties 
see     Penalties 


Sm 


to  MillMMind  teraK  x  nfeit  from  teriM.not  mad:  m  nfet»  to 
Nuniber  in  panntMais  refer  to  Moied  category 


XX 


Firearms 

see     Arms  and  munitions 

Firefighters  (13) 
Fish  (15) 

(Use  for  conservation,  etc,  of  fish  as 
marine  life.  Use  Seafood  for 
documents  on  fish  as  food) 
sa    Endangered  and  threatoied 
species 
Fisheries 
Seafood 
XX    Natural  resources 
Seafood 

Fisheries  (IS) 

(Use  for  commercial  fishing) 
X     Commercial  fisheries 
XX    Fish 

Marine  resources 

Seafood 

Fishing  (16) 

(Use  tot  sport  fishing) 
X     Recreational  fidiing 

Sport  fisUng 
XX    Recreation  and  recreation  areas 

Fishing  vessels  (19) 
XX    Vessels 

Flags  (08) 

Flammable  materials  (09) 
XX    Hazardous  substances 

Flavorings 

see     ^ices  and  flavorings 

Flaxseeds 

see     Oilseeds 

Flood  control  (15) 
sa    Dams 
Reservoirs 

Flood  insurance  (02) 
XX    Insurance  * 

Flood  plains  (15) 
X     Wetlands 
XX    Coastal  zone 

Floods 

see     Disaster  assistance 

Follow  Through  Program 

see     Education  of  disadvantaged 

Food  additives  (01) 
sa    Color  additives 
X     Additives 

Food  ingredients 
Generally  Recognized  as  Safe 
(GRAS)  food  ingredients 
XX    Foods 


XX  fefeia  from  broader  or  rriated 
lUng  of  tenna 


Food  assistance  programs  (01.  U) 
sa     Food  stamps 

Sdioel  breakfast  and  hmch 
proj^ams 
X     Poverty 
XX    Agriculture 
Foods 
Nutrition 

Food  grades  and  standards  (01) 
sa    Meet  inspection 
X     Food  inspection 
XX    Food^ 

Food  ingrecfients 

see     Food  additives 

Food  inspection 

see     Food  grades  and  standards 

Food  labeling  (01) 
XX    Foods 
Labeling 

Food  packagiag  (01) 
XX    Foods 

Packaging  mid  oontaiaen 

Food  stamps  (01, 18) 

XX    Food  assistance  programs 

Foods  (01) 

(The  names  of  specific  foods  are  not 
listed  in  this  Thesaurus  but  may  be 
used  as  indexing  terms.) 
sa    Specific  ^Mtk 

Animal  foods 

Bakery  products 

Beverages 

Cacao  products 

Cereals  (food) 

Dairy  products 

Dietary  foods 

Food  additives 

Food  assistance  programs 

Food  grades  and  standards 

Food  labeling 

Food  packa^ng 

Fh»en  foods 

Friiits 

Mead  and  meat  products 

Nutriti(m 

Nuts 

Oils  and  fats 

Poukty  and  poultry  prodoets 

Seaiood 

Spicae  and  flavorings 

Sugar 

Vegetables 
XX    Agriculture 

Nutrition 

Footwear  (02)1       ' 
X     Shoeil 
XX    Clothing 

Foreign  aid  (07) 

XX    Foreign  relatkns 

Foreign  air  carriers 
see     Aircsirisn 


Foreign  banking  K)2) 

XX 


Foreign  claims  (07. 12) 
sa    War  dans 
Qaims 
FoeeigB  relatiaDS 


XX 


Foreign  currencies  (02) 
X     FonigB  exdiange 
XX    Currency 

Foreign  exchange 
see     CiureBcy 

Foreign  cufrenaes 

Foreign  investments  in  U.  S.  (02) 
XX    Investments 

Foreign  officials  (07. 13) 
Fore^  permms 
see     Aliens 

Foreign  relations  (07) 
sa    Specific  countries 

Citizenship  and  naturalizatim 

Cultural  exchange  programs 

Foreign  aid 

Foreign  claims 

Foreign  Service 

Foreign  trade 

Immigration 

International  boandaries 

Passports  and  visas 

Treaties 

Foreign  Service  (07) 

X     Consular  services 
-XX    Foreign  relations 

Govenunent  employees 

Foreign  trade  (02. 07) 

sa     Customs  duties  and  inspection 

Exports 

Fain  and  ejqwsitions 

Imports 

Maritime  carriers 

T^ade  adjustment  assistance 

Itede  agreements 
X     International  trade 
XX    Fweign  relatioas 

Foreign  trade  zones  (02, 07) 
Forests  and  forest  products  (01. 15) 
sa     National  fotests 
X     Lumber 
Naval  stores 
Timber 
Turpentine 
Wood 
XX    Agrieuhnre 

Natural  resoiuces 

Forfeitures 

see     Seizures  and  ibcMtures 

Forgery  (12) 
XX    Crime- 

Foster  care 

see     Adoption  an 


Foundations  (13) 
Fraud  (12) 

XX    Crime 

Freedom  of  information  (06) 
sa    Ooflfidaetial  busiaass  iafoi 
X     Information 

Records 
XX    Administrative  practice 
procedure 
Archives  and  records 

Freight  (19) 

sa     Hazardous  materials 

transportation 
X     Baggage 

Cargo 
XX    T^ansportadon 

Freight  forwarders  (19) 
X     Shipping 
XX    Common  carriers 

Fringe  benefits 

see     Employee  benefit  plaiu 

Frozen  foods  (Ol) 
XX    Foods 

Fruit  juices  (01) 
XX    Beverages 


Fruits  (01) 

(Tlie  names  of  specific  fruits,  e.g. 
Apples,  are  not  listed  in  this 
Thesaurus  but  may  be  used  as 
indexing  terms.) 
sa    Specific  finite 

uma  nuns 
XX    Agricultural  commodities 
Foods 

Fuel 

see     Energy 

Fuel  additives  (05) 
X     Additives 

Gasoline  additives 
XX    Petroleum 

Fuel  economy  (05) 

XX    Energy  conservation 
Gasoline 
Motor  vehicles 

Furs 

Gambling  (12) 
sa    Lotteries  - 

Garnishment  of  wages 
see     Wages 

Gas  exploration 

see     Oil  and  gas  exploration 

Gas  reserves 

see     Oil  and  gas  reserves 

Gas  utilities 

see     Natural  gas 


ition 
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reieia  fcam  tenM.aat  oaadc  aa  leleia  to 
ia  panilhaaia  laMr  to  aabiael  catofaqr 


XX  ichis  froai 
ai  taraia 


ar  lawtoQ  tonus 


/  Vol  55.  No:  181  /  Tuesday.  September  18. 1990  /  Reader  Aid« 


Fedard  Ragbtat  /  Vol  55.  No.  181  /  Tueaday.  September  18. 1980  / 


Gases  (15) 

M    HeUum 
Natural  gu 

Gastriiol  (05) 

XX    Alcoiiol  and  alcoholic  beverages 
Gasoline 

Gasoline  (05) 

sa    Fudacooomy 

Gasohol 
XX    Petrdeum 

Gasoline  additives 
see     Ftael  additives 

Generally  Recognized  as  Safe  (GRAS) 
food  ingredients 
■ee     Food  additives 

Genetic  diseases  (00) 
Geothennal  eneigy  (05) 
XX    Eneigy 

Gift  taxes  (02) 
XX    Taxes 

Gifts  to  Govenunent 

see     Govenunent  property 

Glass  and  glass  products  (02) 
Gold  (02) 

XX    Cmrency 
Metals 

Government  buildings 

see     Federal  buildings  and  facilities 

Government  omtracts  (06) 

(Use  for  oootracts  tm  services  in 
operating  or  researching  specific 
government  programs.  Use 
Government  procurement  for 
contracting  fbr  supplies,  equipment 
or  related  services.) 
sa    Government  procurement 
X     Contracts 

Defense  contracts 
National  defense  contracts 
XX    Govenunent  procurement 

Government  employees  (08, 11, 13) 
sa    Conflict  of  interests 
Foreiyi  Service 
Military  personnel 
Political  activities  (Government 
employees) 
X     Qvil  service  system 
Federal  emphqrees 
XX    Employment 

Govenunent  in  the  Sunshine  Act 
see     Sunshine  Act 


Government  proouement  (08) 

(See  note  under  Government  contracts.) 

sa    Government  contracts 

X     Acquisition  regidatioos 

Defense  acquiirition  regulations 
Defense  contracts 
FAR  (Federal  Acquisition 
Regulation) 

Federal  acquisition  regulations 
Nation^  defense  contracts 
Procur«nent 

XX    Govonment  contracts 

Government  property  (06) 

sa    FednalDuildingsandfticilities 
Government  property  management 
Surplus  Govnnment  property 
X     Gifts  to  Government 

Government  property  management  (08) 
X     Fedoal  property  management 

nqgiulations 
XX    Government  property 

Government  publications  (06) 
X     Information 
Publicatkns 

Government  securities  (02, 06) 
sa    Bonds 
XX    Securities 

Grain  sorghum  (01) 
Grains  (01) 

(Hm  names  of  qiedfic  grains,  e.g. 
Wheat  are'  not  listed  in  diis 
Tliesaurus  but  may  be  used  as 
indexing  terms.) 
sa    Specific  grabu 

Feed  grains 
X     Cereals  (commodity) 
XX    Agricultural  commodities 

Grant  programs  (06) 

(Use  for  programs  involving  financial 
aid  vvidiout  repayment  by  the 
Federal  Govenmient  Divide  by  the 
following  categories  to  indicate 
broad  subject  area  of  grant 
Agriculture.  Business, 
Communications,  Education,  Energy, 
Environmental  protection.  Foreign 
relations,  Healdi,  Housing  and 
community  development  Indians, 
Labor,  Law,  National  defense. 
Natural  resources.  Recreation, 
Science  and  technology,  Social 
programs,  T1ransportation<  Veterans, 
e.g.  Grant  programs-agriculture) 
X     Cooperative  agreemmts 

Fedoal  aid  programs 

Subsidies 
XX    Inteigovernmental  relations 

Grants  administration  (06) 
Grazing  lands  (15) 

X     Land 

XX    Public  lands 

Guaranteed  loans 
see     Loan  programs 


Guarantees 

see     Warranties 


Head  Start  nt)gram 

Education  of  disadvantaged 


Guns 
see 


Arms  and  munitions 


UMI 


See  refen  to  aadiariMd  toMK  x  lefen  from  tenM.not  oaed:  m  nfen  to 
Nmibcr  in  paMntlieai*  nfer  to  •ubjed  category 


[owing 


Handicapped  (09. 13) 
sa    Blind 

Disability  benefits 
Education  of  handicapped 
Medicaid 
Medicare 

Public  assistance  programs 
Supplemental  Security  Inccnne 
(SSI) 

Vocational  rehabilitation 
X     Ardiitectural  barriers 
Deaf 
Disabled 

Discrimination  against 
handicapped 
Physically  handicapped 
TiX    Health 

Handicrafts 

see     Arts  and  crafts 

Hansen's  disease 

see     Leprosy  (Hansen's  disease) 

Harbors  (19) 

X     Deepwater  ports 
Ports 

WatCT  transportation 
Waterfront  facilities 
XX    Anchorage  grounds 
Waterways 

Hatch  Act 

■ee     PoUtical  activities  (Government 
employees) 

Hawaiian  Natives  (13) 
X     Native  Americans 

Hazardous  materials  transportation  (19) 
sa    Pipeline  safety 
X     Dangerous  cargo 
XX    Explosives 

Freight 

Hazardous  substances 

Hazardous  substances  (09) 
sa    Explosives 

Flunmable  materials 

Hazardous  materials 
transportation 

Hazardous  waste 

Poison  prevention 

Radioactive  materials 
X     Toxic  substances 
XX    Chemicals 

Explosives 

Safety 

Hazardous  waste  (06. 09) 
X  Radioactiva  waste 
XX    Hazardous  substances 

Waste  treatmmt  and  disposal 


XX  refm  from  broader  or  ralatod  tamu 
sting  of  tennt 


see 


Health  (09) 

sa    Specific  diseases 
Alcohol  abuse 
1         Dental  health 
Drag  abuse 
Drags 

Family  planning 
Handicapped 
Health  care 
Health  facilities 
Health  insurance 

Health  maintenance  organizations 
(HMO) 

Health  professions 
Health  records 
Healdi  statistics 
Maternal  and  child  health 
Medical  and  dental  schools 
Medical  devices 
Medical  research 
Mental  health  programs 
Nutrition 

Occupational  safety  and  health 
Public  health 
Quarantine 
Radiation  protection 
Safety 

Health  care  (09) 

sa     Emogency  medical  services 
Medicaid 
Medicare 
X     Medical  care 
XX    Health 

Health  facilities  (09) 
sa     Hospitals 

Nursing  homes 
X     Medical  facilities 
XX    Coamunity  facilities 

Health 

Nursing  homes 


Health  insurance  (02. 09) 
Black  lung  beneflts 
Medicare 
Health 
Insurance 


sa 


XX 


Health  insurance  for  aged 
see     Medicare 

Health  maintenance  organizations 
(HMO)  (09) 

(Prepaid  group  medical  practice) 
XX    Health 

Health  professions  (09. 13) 
sa     Vetoinarians 
X     Doctors 

Medical  personnel 
Phjraicians 
XX    Health 

Health  records  (09) 

X     Medical  records 

Reoords 
XX    Archives  and  records 
Health 


Health  statistics  (09) 
XX    Health 

Statistics 

Hearing  and  appeal  procedures 
see     Administrative  practice  and 
procedure 

Heart  diseases  (09) 
HeUcopters 
see     Aircraft 

Heliports 

see     Airports 

Helium  (15) 
XX    Gases 

Hemophilia 

see     Blood  diseases 

Herbicides 

see     Pesticides  and  pests 

Higher  education  •     . 

see     Colleges  and  universities 

Highway  safety  (09, 19) 
XX    Highways  and  roads 
Safety 

Highways  and  roads  (19) 
sa     Bridges 

Carpools 

Highway  safety 

Motor  carriera 

Motor  vehicle  safety 

Motor  vehicles 

Parking 
X     Roads 
XX    Transportation 

Historic  preservation  (15) 

sa     Monuments  and  memorials 
X     Antiquities 
Archaeology 

National  Register  of  Historic 
Maces 

Historical  records 

see     Archives  and  records 

Hobbies  (16) 
Hogs  (01) 

X     Swine 

Holding  companies  (02) 

XX    Business  and  industry 

Holidays  (06) 
Home  improvement  (10) 
XX    Housing 

Homeless  (10, 13) 
XX    Housing 

Homesteads  (15) 
XX    Public  lands 

Homeworkers  (11, 13) 
XX    Labor 


Hospice  care  (09) 
Hospitals  (09) 

Health  facilities 


XX 


Hdstages  (13) 
Hours  of  work 
Wages 


see 


Household  appliances  (02) 
X     Appliances 

Household  goods 

see     Moving  of  household  goods 

Housing  (10) 

sa    Condominiums 
Fair  housing 
•     Home  improvement 
Homeless 
Housing  standards 
Low  and  moderate  income  housing 
Manufactured  homes 
Mortgage  insurance 
Mortgages 
Public  housing 
Relocation  assistance 

Housing  assistance  payments 
see     Mortgages 

Rent  subsidies 

Housing  standards  (10) 
XX    Housing 

Human  research  subjects 
see     Research 

Humane  treatment  of  animals 
see     Animal  welfare 

Hunting  (16) 

XX    Recreation  and  recreation  areas 

Hydroelectric  power 
see     Electric  power 

Immigration  (07) 
sa    Aliens 

Citizenship  and  naturalization 
X     Asylum 
XX    Aliens 

Citizenship  and  naturalization 

Foreign  relations 

Immunization  (09) 
XX    Public  health 

Impacted  areas  programs 

see     Federally  affected  areas 

Imports  (02,  07) 

sa    Antidumping 

Countervailing  duties 

Customs  duties  and  inspection 

Oil  imports 

Trade  adjustment  assistance 
XX    Customs  duties  and  inspection 

Foreign  trade 


See  refeiS  to  authorized  temK  x  refer*  from  t^rmi^not  used;  la  refert  to  more  tpecific  or  related  lernir.  xx  refer*  from  broader  or  related  term* 
Number  in  parenthasu  refer  to  subjact  cal^oiy  fistinga  loUowing  alphabetical  listiiig  of  teima 
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Income  taxes  (02) 
■a     Tax  treaties 
XX    Taxes 

Indemnity  payments  (06) 
X     Compensation 

Fed^  aid  prograBS 

Indians  (13) 

sa    InriiiM  arts  tmi  cwlta 

Indians-busiatsa  and  Bnanee 

Indians-claims 

Indians-educatiaB 


Indians-judgment  funds 
Indians-lands 
Indians-law 

Indians-tribal  government 
X     Alaska  natives 
American  Indians 
Eskimos 
Native  Americans 

Indians-arts  and  crafts  (M) 
Arts  and  crafts 
Indians 


XX 


Indians-busineee  and  finance  (02) 
X     Finance 

Indians 

Indians-claims  (12) 
XX    Claims 
Indians 

Indians-educatioo  (04) 
XX    Education 
Indians 

Indians-enrollment  (12) 
XX    Indians 

Indians-judflpent  funds  (12) 
XX    Indians 

Indians-lands  (15) 
X     Land 
XX    Indians 

Indians-law  (12) 
XX    UKnans 
Law 

Indians-tribal  govefnmeat  (12) 

.  XX    Indians 

Industrial  safety 

see     Occupational  sdiety  and  herith 

Industry 

see     Busifaa  and  indastqr 

Infants  and  children  (13) 

sa    Adoption  and  {bater  care 

Aid  to  Families  iwith  Dependent 
ChiUien 
Child  welfare 
Youth 
X     Children 
Youth 


Information 

see  Archives  and  leoaMla 
Oassifled  infonntian 
Confidential  business  information 

tofi 


Inventions  and  patents  (17) 

X 


UMI 


XX 


Sec  refers  to  authorized 


Investigations  (08, 12) 
Investment  advisers 
Securities 


Privacy 

Reporting  and  recordkeeping 
requirements 
Sunshine  Act 

Inland  waters 

see     Waterwrays     - 

Insecticides 

see     Pesticides  and  pests 

Insignia 

see     Seals  and  insignia 

Insulation 
Insurance  (02) 

sa    Bank  deposit  insurance 

Crime  insurance 

Crop  insurance 

Flood  insurance 

Health  insurance 

Insurance  companies 

Life  insurance 

Mortgage  insurance 

Pension  insurance 

Surety  bonds 

Unemployment  compensation 

War  risk  insurance 

Workers'  compensation 

Insurance  companies  ^) 
XX    Insurance 

Insured  loans 

see     Loan  programs 

Intelligence 

see     Classified  informatioa 

Intergovernmental  relations  (OB) 
sa     Grant  programs 
Revenue  sharing 
X     Federal-State  relations 
State-Federal  relations 

Interlocking  directorates 
see     Antitrust 

Intermodal  transportation  (19) 
XX    Transportation 

International  agreements 
see     Treaties 

International  boundaries  (07) 
X     Borders 
XX    Foreign  relations 

International  expositions 
see     Fairs  and  expositioaa 

International  organizations  (07) 
International  trade 
see     Foreign  trade 


see 

Investment  companies  (02) 
XX    Investments 

Investments  (02) 
sa    Brokers 

Commodity  futures 
Foreign  investments  in  U.  S. 
Investment  companies 
Securities 

United  States  investments  abroo'' 
X     Finance 


Irrigation  (01) 

XX    Agriculture 
Water 

Jewelry 

see     Watdies  and  (ewehy 

Job  Corps  (11) 

Job  Training  Partnership  Act 

see     Manpower  training  programs 

Jukeboxes 

Juvenile  delinquency  (12) 

X     Delinquency 

XX    Crime 
Youth 

Kidney  diseases  (09) 
X     Renal  diseases 

Kites 

see     Aircraft 

Labeling  (02) 

sa    Food  labeling 

Packaging  and  containers 

XX    Business  and  industry 
Consumer  protection 
Packaging  and  containers 

Labor  (11) 

sa    Child  labor 

Employee  benefit  plans 
Employment 

Equal  employment  (^qiortunity 
Homeworicers 

Labor  management  relations 
Manpower 
Migrant  labor 

Occupational  safety  and  health 
Retirement 

Unemployment  compensation 
Wages 
XX    Business  and  industry 

Labor  management  relations  (11) 
sa     Labor  luuons 
X     Collective  bargaining 

Employee  management  relations 
XX    Labor 


Labor  tmionsftl] 
X     TrarieiBiaBS 
Unions 
Labor  management  relations 


XX 


Laboratories  (19) 
Land 

see     Grazing  lands 

Indians-lands 

PHbrttlMidB 

Rights-of-way 

Land  sales  (10)1 

sa    Public  lands-sale 

Lasers  (17) 

XX    Scientific  equipment 

Law  (12) 

sa     Adminislrative  practioe  and 
procedure 
Courts 
Indians-law 
Lawyers 
Militaiy  law 

Law  enforcement  (12) 

sa    Drug  traffic  control 

Wiretapping  and  electronic 
surveillance 

Law  enforcement  officers  (12, 13) 
X     Police  I 

Lawyers  (12, 13) 

sa    Legal  services 
X     Attorneys 
XX    Law    : 

1 

Lead  poisoning  (0^ 
X     Paint 
XX    Poison  preveirtiai 

Legal  services  (12) 
XX    Lawyers 

Leprosy  (Hansen's  disease)  (09) 
X     Hansen's  disease 

Libraries  (04) 

XX    Education 

Lie  detector  tests  (12) 
X     PelypaiJi  tests 

Life  insurance  (02) 
XX    Insurance 

Linseeds 

see     Ousecds 

Liquors  (01)    ' ' 

X     DistiHed  spiriU 

XX    Alcflihel  and  aiuoiiuIiL  beverages 


Livestock  (01) 

(The  names  of  specific  amaMls.  «^ 
Cattle,  are  not  listad  in  tUs 
Thesaurus  but  may  be  used  as 
indexing  terms.) 
■a    ^mcific  animah 

Meat  and  meat  products 
liieat  inspadian 
X     Domestic  animals 
XX    Animals 

Loan  programs  (02, 06) 

(Use  for  Federal  Guveiiimeiit  loan  and 
loan  guaranty  programs.  Divide  by 
the  following  categories  to  indicale 
broad  sritjeet  ana  of  laaa: 
Agricultiue,  Business, 
CommonicBlions,  Bducatioo.  Eaefgy, 
Environmental  protection.  Foreign 
relations,  Health,  Housing  and 
community  developawnt.  Indtans, 
Labor,  Law,  NatioMd  defiense. 
Natural  resources.  Recreation, 
Science  and  technology.  Social 
programs,  Transportation.  Veterans, 
e.g.  Loan  pro^ams-labor) 
X     Fedeml  aid  programs 

Finance 

Guaranteed  loans 

Insured  loans 

Lobbying  (08) 

Longshore  and  harbor  woricers  (13, 1^ 

Lotteries  (12) 

XX    Gambling 

Low  and  moderate  income  housing  (10) 
sa     Public  housing 

Rent  subsidies 
XX    Housing 

Public  housing 

Lumber 

see     Forests  and  fonat  products 

Lung  diseases  (09) 

sa    Black  hasg  benefits 

Tuberoakisis 
X     Respiratory  and  pahBenary 

diseases 

Magazines 

see     Newspapers  and  magazines 

Mail 

see     Postal  Service 

Management  officid  interioeks 
see     Antitrust 

Manpower  (11) 

sa    Manpower  training  programs 
XX    Employment 
Labor 


Manpower  training  prqgraaas  (11) 
(Use  for  oooapatioiMl  «r  OB4he^ab 
training,  distinguished  from 
vocational  eduealion  withai  a  sdwal 
.   curriculum] 
sa     Vocational  education 

Work  iMaaftive  ftograns  ^Wfff) 
X     Apprenticeship  paqgwms 
lob  Trainisi  Paitniiiaiyp  Act 
OccupatioMi  training 
Training  programs 
Unemployment 
XX    Manpower 

Vocational  aducatiaa 

Manufactured  homes  (10) 
X     MoUfehooas 
XX    Housing 

Margarine  (01) 

X     Oleomargarine 
XX    Butter 

Marine  engineering 
see     Vessels 

Marine  mammals  (15) 

sa     Endangered  uid  threatened 

species 
X     Seals 
Whales 

Marine  pollution 

aae     Water  peliution  control 

Marine  resources  (15) 
sa     Fisheries 
X     Ocean  resources 
XX    Natural  resources 

Marine  safety  (09, 19) 
sa    Vessels 
X     Boats  and  boating  safety 

Water  transportation 
XX    Safety 
Vessels 

Marital  status  discrimination  (12) 
Maritime  carriers  (19) 

(Organizations  operating  passenger  or 

cargo  cnrrying  veaaels) 
sa    Cargo  vessels 
Passenger  vessels 
Seamen 
Vessels 
X     Merchant  marine 
Rate»and  {ares 
Shipping 
Water  carriers 
Water  innspertaticm 
XX    Cargo  vessels 
Common  carriers 
Foreign  trade 
Passenger  vessels 
Vessels 

Marketing  agreements  (01) 
sa     Milk  marketing  orden 
Agricultural  Goaunodities 


XX 


•iCjb^ii%SSe;ir%g''.o''^£fejS  ^55^  ^^j^^^':^^^^;sssNs^^^ 


bom  broader  or  ralaied  terms 
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Mariieting  quotas  [fn) 

XX    Agricnltural  oommodities 

Mass  transportation  (19) 
XX    lYansportatlon 

Maternal  and  diild  health  (09) 
X     Child  hMlth 

Family  health 
XX    Oiild  welfare 
Health 

Measurement  standards  (17) 
•a    Metric  system 
X     Wei^ts  and  measures 

Meat  and  meat  inoducts  (01) 
■a    Meat  inspectioD 

Stockyards 
X     Beef 
XX    Poods 

Livestock 

Meat  inspection  (01) 

XX    Food  grades  and  standards 
livestodc 

Meat  and  meat  products 
Public  health 

Medals 

see     Decorations,  medals,  awards 

Medicaid  (09, 18) 

sa  '  Peer  Review  Organizationa  (FRO) 

PubUc  assistance  programs 
X     Disabled 

Medical  assistance  program 
XX    Aged 

BUnd 

Handicapped 

Healthcare 

Public  assistance  programs 

Social  security 

Medical  and  dental  schools  (04, 09) 
X     Dental  sdiools 
Nursing  schools 
XX    Colleges  and  universities 
Health 

Medical  assistance  program 
see     Medicaid 

Medical  care 

see     Healdicare 

Medical  devices  (00) 

X     Prosthetic  devices 
XX    Health  ^ 

Scientific  equipment 

Medical  facilities 

see     Healdi  fadUties 

Medical  personnel 

see     Health  professions 

Medical  records  ::.:.;<£.  .m 

see     Health  records        -*'- 


Medical  research  (09, 17) 
XX    Health 
Researdi 

Medicare  (09) 

sa    Peer  Review  Organizations  (PRO) 
X     Disabled 

Health  insurance  for  aged 
XX    Aged 

Handicapped 

Health  care 

Health  insurance 

Social  security 

M«nOTials 

see     Monuments  and  memorials 

Mental  health  programs  (09) 
XX    Health 

Merchant  marine 

see     Maritime  carriers 
Seamen 

Metals  (15) 

(The  names  of  specific  metals,  e.g. 
Copper,  are  not  listed  in  this 
Thesaurus  but  may  be  used  as 
indexing  terms.) 

sa    Specific  metala 

XX    Mineral  resources 

Metric  system  (17) 

XX    Measurement  standards 

Micrographics  (17) 
Migrant  labor  (01, 11. 13) 
XX    Agriculture 
Labor 

Migratory  birds 
see     WildUfe 

Military  academies  (04, 14) 
Armed  forces 


XX 


Colleges  and  universities 


Military  air  transportation  (14. 19) 
XX    Air  transportation 
National  defense 

Military  arms  sales 

see     Arms  and  munitions 

Military  installations 

see     Federal  buildings  and  facilities 

MiUtary  law  (12, 14) 

X     Uniform  Code  of  Military  )ustice 
XX    Armed  forces 
Law 

Military  personnel  (13. 14) 
sa    Armed  forces  reserves 
XX    Armed  forces 

Government  employees 

Kfilk(01) 

sa    Milk  marketing  orders 


8m  rates  to  aallMiilitil 


X  lefen  from  lenna.not  — _ 
in  pamtBMit  refer  to  rab 


Milk  marketing  orders  (01) 
XX    Mariceting  agreements 
Milk 

Mine  safety  and  health  (09) 
sa    Black  lung  benefits 
X     Coalmines 
XX    Miners 

Mines 

Occupational  safety  and  health 

Safety 

Surface  mining 

Undergrovmd  mining 

Mineral  resources  (15) 

sa    Coal 
Metals 

Oil  and  gas  reserves 
Public  lands-mineral  resources 

XX    Natural  resources 

Mineral  royalties  (15) 
X     Royalties 

Miners  (13) 

sa    Mine  safety  and  health 
X     Coal  miners 
XX    Mines 

Mines  (IS) 

sa    Mine  safety  and  health 
Miners 

Surface  mining 
Underground  mining 
X     Coal  mines 
XX    Reclamation 

Minimum  wages  (11) 
XX    Wages 

Minority  businesses  (02) 
X     Minority  groups 
XX    Business  and  industry 
Small  businesses 
Women 

Minority  groups 
see     Civil  rights 

Minority  businesses 

Mobile  homes 

see     Manufactured  homes 

Mobile  offshore  drilling  units 
see     Vessels 

Money 

see     Currency 

Monuments  and  mnnorials  (15) 
X     Memorials 
XX    Historic  preservation 

Mortgage  insurance  (02, 10) 

XX    Housing  ^• 

Insurance  '"^ 

Mortgages 


XX  refns  from  broader  or  related  tenns 
•t£ag  of  tenia 


Mortgages  (02, 10) 
sa  Moi^iage 
X     Finance 

Housing  assistanoe 
XX    Credit 
Housing 

Motion  pictures  (03) 
X     Fihw 
XX    Communications 


Motor  carriers  (19) 

(Organizations  operating  passenger  or 

cargo  carrying  motor  vehicles] 
sa     Buses 
X     Rates  and  fares 

Shipping 

Trudu 
XX    Bases 

Common  carriers 

Highways  and  roads 

Motor  vehicles 

Motor  vehide  polh^ian  (06,  IS) 

XX    Air  poilution  control 

Motor  vehicles 

Motor  vehicle  safety  (09, 19) 
XX    Highways  and  roads 
Motor  vehicles 
Safely 


Motor  vehicles  (19) 
sa     Buses 
Carpeols 
Fuel  economy 


XX 


Motor  vehicle  poihition 

Motor  vehicle  safety 

TraSc  regulations 

Anteswbiles 

Motorcycles 

Trucks 

Buses 

Highways  and  roads 


Motorcycles 

see     Motor  vehicles 

Moving  of  household  goods  (19) 
X     HmtjMhald  goods 

Mimitions 

see     Anns  and  muniticms 

MuseuBis  (OQ 
Music  (04) 
Narcotics 

see     Drug  traffic  control 

National  banks  (02) 
'XX    Banks,  baiddng 

National  camcteries 
see     Cemeteries 


ito 


National  defense  (14) 
sa     Armed  forces 

Arms  and  munitieas 
Gtad  defease 
Classified  information 
Defense  commaricaions 
Emergency  powers 
MiUtary  air  transportation 
Strategic  and  critical  materials 
X     Defense 

National  defense  contracts 
see     Government  contracts 
Government  procurement 

National  forests  (15) 

XX    Forests  and  forest  prodscts 
Natural  resources 
Publiclands 
Recreation  and  recreatioa  areas 

National  guard 

see     Armed  forces  reserves 

National  parks  (15) 
X     Puks 
XX    Public  lands 

Recreation  and  recreation  areas 

National  Register  of  Historic  Places 
see     Historic  preservation 

National  seashores  ' 
see     Seashores 

National  security  information 
see     Classified  information 

National  trails  system  (16) 
X     Trails 
XX    Recreation  and  recreafion  areas 

National  wild  and  scenic  rivers  system 
(16) 

XX    Rivers 

National  Wildlife  Re&ige  ^stem 
see     Wtklliie  i«ii«es 

Nationality 

see     Citizenship  and  naturalization 

Native  Americans 

see     Hawaiian  Nativet 
Indians 

Natural  gas  (06) 

sa     Oil  and  gas  exploration 

Oil  and  gas  reserves 

Pipelines 
X     Gas  utilities 

Public  utilities 

Rates  and  fares 
XX    Energy 

Gases 

Pipelines 

Utilities 


ae  Mfeis  to 


Natural  resources  (18) 
sa     Coastal  zone 
Continental  shelf 
Energy 

Environmental  protection 
Fish 

Forests  and  iesset 
Marine  reaamca 
Mineral  resources 
National  forests 
Public  lands 
Reclamation 

Recreation  and  recreation  areas 
Soil  conservation 
Water  resources 
Wlkfiife 
X     Conservation 
XX    Environmental  protection 

NaturaUzation 

see     Citizenship  and  naturalisation 

Naval  stores 

see     Forests  and  forest  products 

Navigable  waters 
see     Waterways 

Navigation  (air)  (19) 

XX    Air  transportation 

Navigation  (water)  (19) 

X     Boats  and  boating  aalety 

Water  traasportatiaa 
XX    Vessels 

News  media  (03) 

sa     Newqtapers  and  magasines 

Radio 

Television 
XX    Communications 

Newspapers  and  magazines  (03) 
X     Magazines 

Publications 
XX    News  media 

Noise  control  (06, 19) 

XX    Environmental  protection 
Transportation 

Nondiscrimination 
see     Civil  rights 

Nonprofit  organizations  (IS) 
Nuclear  energy  (05) 

sa     Nuclear  materials 

Nuclear  power  plants  and  reactors 

X     Atomic  energy 

XX    Energy 


Nuclear  materials  (05) 
Nuclear  energy 


XX 


Radioactive  ■■taiteis 


Nuclear  power  plants  a 
XX    Nuclear  energy 


I  reactors  (05) 


Nuclear  safety 

see     Radiatioa  protediaa 
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Nuclear  vessels  (19) 
XX    Veuela 

Nursery  stock  (01) 
■a    Ptenis 

Nursing  homes  (00) 
sa    HealA  fidUties 
XX    HeaMi  bdlitiet 

Nursing  schools 

see     Medical  and  dental  schooU 

Nutrition  (00) 

•a    Food  assistance  programa 

Foods 

XX    Foods 

Health 

NuU  (01) 

XX    Agricultural  commodities 
Foods 

Occupational  safety  and  health  (00. 11) 
sa    Mine  safety  and  health 

Workers'  compensation 
X     Industrial  safety 
XX    Health 

Labor 

Safety 

Occupational  training 

see     Manpower  training  programs 
Vocational  education 

Ocean  dumping 

see     Water  pollution  control 

Ocean  resources 

see     Marine  resomces 

Oceanographic  research  vessels  (19) 
XX    Vessels 

Off-road  vdiicles 

see     Traffic  regulations 

Offshore  structures 
see     Continental  shelf 


Oil 


Oils  ami  faU 
>  Petroleum 


Oil  and  gas  exploration  (05) 
X     Gas  exploration 
XX    Natural  gas 
Petroleum 

Oil  and  gas  reserves  (05, 15) 
X     Gas  reserves 
XX    Mineral  resources 
Natural  gas 
Petroleum 

Oil  imports  (02.  OS.  07) 
XX    Imports 
Petroleum 


See  raftn  to  avtiiorised  t( 


Oil  pollution  (06) 
XX    Petrcrieum 
Vesseb 
Water  pollution  control 

Oils  and  fats  (01) 
sa  Oilseeds 
X     Fats  and  oils 

Oil 
XX    Foods 

Oilseeds  (01) 

sa     Cottonseeds 
X     Flaxseeds 

Linseeds 

Tung  nuts 
XX    Agricultural  commodities 

Oils  and  fats 

Old-age,  Survivors  and  Disability 

Insurance  (11. 18) 
Oleomargarine 
see     Margarine 

Ophthalmic  goods  and  services 
Organization  and  fimctions 
(Government  agencies)  (08) 
Authority  delegations 
(Govenunent  agencies) 
Authority  delegations 
(Government  agencies) 


sa 


XX 


Outer  continental  shelf 
Continental  shelf 


see 

Over-the-counter  drugs  (09) 
XX    Drugs 

Overseas  private  investment 

see     United  States  investments  abroad 

Overtime  pay 
see     Wages 

Packaging  and  containers  (02) 
sa     Food  packaging 

Labeling 
X     Barrels 

Containers 
XX    Business  and  industry 

Labeling 

Paint 

see     Lead  poisoning 

Paperworii  requirements 

see     Reporting  and  recordkeeping 
requirements 

Parachutes 
see     Aircraft 

Pardon 

see     Clemency 

Parking  (19) 

XX    Highways  and  roads 

Paries 

see     National  paiks  - 


Parole 

see     Probation  and  parole 

Passenger  vessels  (19) 
sa    Maritime  carriers 
XX    Maritime  carriers 
Vessels 

Passports  and  visas  (07. 19) 
X     Visas 

XX    Foreign  relations 
Ttavel 

Patents 

see     Inventions  and  patents 

Pay 

see     Wages 

Peer  Review  Organizations  (FRO)  (09) 
XX    Medicaid 
Medicare 

Penalties  (12) 

sa     Seizures  and  forfeitures 
X     Fines  and  penalties 

Pension  insurance  (11) 
XX    Insurance 
Pensions 

Pensions  (11) 

sa    Pension  insurance 
Railroad  retirement 
Social  security 
X     Annuities 

Employee  Retirement  Income 
Security  Act 
XX    Employee  Itenefit  plans 
Retirement 

Pesticides  and  pests  (01.  06) 
sa    Plant  diseases  and  pests 
X     Herbicides 
Insecticides 
Rodenticides 
XX    Agriculture 
Chemicals 
Environmental  protection 

Petroleum  (05) 

sa     Fuel  additives 
Gasoline 

Oil  and  gas  exploration 
Oil  and  gas  reserves 
Oil  imports  -- 

Oil  pollution 
Petroleum  allocation 
Petroleum  price  regulations 
Pipelines 
X     Crude  oil 

Oil 
XX    Energy 

Petroleum  allocation  (05) 
Petroleum 


XX 


lermK  x  refan  {mm  term*  .not  uted;  m  raCan  to 
Mraiber  in  pafmmeti*  refer  to  M^iacl  cstasofy 
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Petroleum  price  regulatitxtt  (02. 05) 
XX    Petroleum 
Price  controls 
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Pets  (01) 


XX 


Aiilals- 


Physically  handicapped 
see     Handicaned 

Riysicians 

see     Health  professions 


PUots 

see     Ainien 

Pipeline  safiaty  (09. 19) 

XX    Haaardous  materials 
transportation 
Pipelines 
Safety 

PipeUnes  (06b  19) 
sa    Natural  gas 

Pipeline  safety 
XX    Energy 

Natural  gas 

Petroleum 

Trsnsportation 

Plant  diseases  and  pests  (01) 
XX    Pesticides  and  pests 
Plants 

Plants  (01)  ' 

sa    Endangered  and  threatened 
species 

Plant  diseases  and  pests 
Seeds 
XX    Nursery  stock 

.  Plastics  materials  and  synthetics  (02) 
X     Synthetics 

Pneumoconiosis 

see     Black  lung  benefits 

Poison  prevention  (09) 
sa     Lead  poisoning 
X     Toxic  substances 
XX    Haxardous  substances 
Safety 

Police 

see     Law  enforcement  officers 

Political  activities  (Government 
employees)  (06)  . 
X     Hatch  Act 
XX    Conflict  of  interests 
Elections 
Government  employees 

Political  affiliation  discrimination  (12) 
Political  candidates  (08) 

sa    Campaign  funds 

XX    Elections 

Political  committees  and  parties  (06) 
XX    Elections 

Pollution 

see     Enwomnental  {wotection 


Polygraph  tests 

see     Lie  detector  tests 

Population  census 
see     Census  data 

Population  control 
see     Family  planning 

Porto 

see     Harbors 

Postal  Service  (03) 
X     MaU 

Rates  and  fares 

Posters 

see     Signs  and  symbols 

Poultry  and  poultry  producto  (01) 
XX    Foods 

Poverty 

see     Community  action  programs 
Food  assistance  programs 
Public  assistance  programs 

Power  resources 
see     Energy 

Practice  and  procedure 

see     Administrative  practice  and 
procedure 

Prescription  drugs  (09) 
XX    Drugs 

Presidential  documents  (06) 
sa    Executive  orders 
ProdamaticHis 

Presidential  elections 
see     Elections 

Presidential  records 

see     Archives  and  records 

Price  controls  (02) 

sa     Petroleum  price  regulations 
X     Economics 

Price  support  programs  (01) 
X  Federal  aid  programs 
XX    Agricultiual  commodities 

Printing 

X     Publications 

Prisoners  (12, 13) 
Prisoners  of  war  (13. 14j 
Prisons  (12) 

sa     Federal  Prison  Industries 
Probation  and  parole 

Privacy  (08. 12) 

sa     Confidential  business  information 
X     Information 

Records 
XX    Administrative  practice  and 
procedure 
Archives  and  sactwds 


XX 


Private  schools  (04) 
XX    Sdiools 

Probation  and  parole  (12) 
X     Parole 
XX    Prisons 

Proclamations  (06) 

XX    Presidential  documents 

Procurement 

see     Government  procurement 

Prosthetic  devices 
see     Medical  devices 

Public  assistance  programs  (16) 

(Cash  assistance  programs  under  the 

Social  Security  Act) 
sa     Aid  to  Families  «vith  Dependent 
Children 
Child  welfare 
Medicaid 

Supplemental  Security  Income 
(SSI) 
X     Disabled 
Poverty 

Welfare  programs 
Aged 

Aid  to  Families  with  Dependent 
Children 
Blind 

Handicapped 
Medicaid 
Social  security 

Public  buildings 

see     Federal  buildings  and  facilities 

Public  health  (09) 
sa    Immunization 

Meat  inspection 

Quarantine 

Waste  treatment  and  disposal 
X     Sanitation 
XX    Health 

Public  housing  (10) 

sa    Low  and  moderate  income  housii^ 

Rent  subsidies 
XX    Housing 

Low  and  moderate  income  housing 

Public  lands  (15) 

sa     Grazing  lands 

Homesteads 

National  forests 

National  parks 

Public  lands-classification 

Public  lands-grants 

Public  lands-mineral  resources 

Public  lands-rights-of-way 

Public  lands-sale 

Public  lands-withdrawal 

Reclamation 
X     Land 
XX    Natural  resources 

Public  lands-classification  (15) 
XX    PubUc  lands 


See  Ttfars  to  authoriced 


.T. 


%  -..n 


terms:  x  refer*  from  tens*  not  lued  ta  refer*  to  piore  »\ 
Nunwer  in  parenllMsi*  reter  to  aabiect  oata|oiy  listins* 


or  related  term*:  xx  refer*  from  Iwoader  or  related  terms 
a^mabetical  Hating  of  terms 


/  V«l  86.  Na  Itl  /  T^iwkiy.  Sep!— bar  IB.  1«»  / 


Aiib 


/  Vd.  iS^  Nai  1«1  /  TMMdar.  SeptenWr  m  ISIt  / 


Public  lands-grants  (U) 
XX    PubUc  lands 

PabUc  lands-ndMral  mooroaa  (15) 

XX    Mineral  resources 
Poblic  lands 

Public  lands-rig^ts-of-fsay  (U) 
XX    PabMclsiris 
Rights-of-way 

Public  lamfo-sale  (15) 
XX    Land  sales 
Public  lands 

Public  lands-withdrawal  (15) 
XX    Public  lands 

Public  meetingi 
see     Suns^neAct 

Public  utilities 


Railroad  retiremMit  (11) 
XX    Disability  bsMfits 
Pensions 

Railroad  empieyM* 
Railroads 
Retirement 

Railroad  safety  (QOl  10) 
XX    Railroads 
Safety 


Railroad  unemployment  insurance  (11) 
Railroad  employees 
Railroads 
Unemirioyment  compensstion 


Natural  gas 
Utilities 
Water  supply 


Public  woriis 


Publications 

see     Govenunent  pabHcations 
Newspapets  and  I 
Printing 

Quarantine  (00) 
XX    Health 

PnbUcheatdi 

Radiation  protection  (00) 
sa    Radioactive  i 
X     Nadsar  saisly 
XX    Health 

Radioactive  materials 

Safety 


m 

X     Amateur 
ftoadcasting 
.  \^iissns  DaBo  raoo 
-XX    News  media 

Telecommunicatiaas 

Radioactive  materials  (09) 
sa     Nudear  materials 

Radiation  pwtectioa 
XX    Hazaidousi 


XX 


Railroads  (19) 

sa    Railroad  amployeas 

Railroad  retirement 

Railroad  safety 

Railroad  unerapkqnaaBt  insurance 
X     Rates  and  fares 

Shipping 
XX    Common  cairieis 

TYansportatioo 

Range  management  (Dl) 
XX    Agriculture 

Rates  and  fares 

see     Air  rates  and  fsres 
Communications 
Bectric  powa  rates 
Maritime  carriers 
Motor  caniers 
Natural  gas 
Postal  Service 
Railroads 

Real  property  acqoisHion  (10) 
Reclamation  (15) 
sa    Mines 

Surface  minlkig 
XX    Environmental  proteetfoa 
Natural  resources 
Public  lands 


Record  retention 
see     Reportingand 

BtS 


Recreational  fishing 
see     Fishing 

Recycling  (06) 

XX    Waste  tnata 

Refugees  (07, 13) 
sa    Aliens 
XX    Aliens 


Religious  discrimination  (12) 
XX    Qvil  rights 

Relocation  assistance  (KQ 
XX    Business  and  Indastiy 
Housing 

Renal  diseases 

see     Kidney  diseases 

Rent  subsidies  (10) 

X     Housing  assistanee'payments 
Subsidies 
Low  and  mnderats  iocone  housing 


Rivers  (16. 19) 


systsBl 
XX    Recreation  • 
Waterways 


areas 


Roads 
'  see     Highways  aad 


Rockets 

see     AircraA 

Rodenticides 

see     Pesticides  and  |ests 


Rotorcraft 
see 


Aiicrii 


Royalties 

see     Copyright 
Miaant 


School  breakfast  and  lundt 
(01.04,18) 
XX    EducatioB 

Food  assistance  programs 

School  construction  (04) 
XX    Education 
Schools 

School  integration 

see     Ei;^  educational  opportunOy 

Schools  (04) 

sa     Colleges  and  nniverslfles 

BUULa  uwiai  lacuiues 

Private  schoob 

School  construction 
XX    Education 


ttT) 


Science  ao 

X     Technology 


Security  informs 


Security  measures  (H) 
sa     Classified  inf( 

Seeds  fil) 

XX    Rants 

Segi'ggation  tn  educathin 

see     Equal  educational  oppottunity 

Seizures  and  forfeituies  (1^ 
X     Forfeitures 
XX    Penalties 

Selective  Service  System  (14) 
X     Draft 
XX    Armed  forces  , 

Senior  citizens 


XX 


Public  housing 


ooBUon  carriers 


Repatriation 

see     Citizenship  and  nalaralteation 

Reporting  and  recordkeeping 
requinsMnlB  (0^ 

X     Archives  and  records 
hibnnatioB 

Paperwork  fequiremeBts 
Record  retenUon 
Records 

Research  (17) 

sa    Agricultural  research 
EducatiMial  reseanft 
Medical  research 
X     Human  reseasch  subiscts 

Reserve  forces 

see     ArsMd  foiess 


Recordings  (03) 

ConmaBicatioas 


XX 


Reservoirs  (15) 

Flood  control 
Watari 


Records 


see     Archives  and  records 
Freedom  of  information 
Health  records 
Privacy 

Reporting  and  recocdkeepfag 
requireassnls 
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Radioactive  waste 
see 


Railroad  employees  (13, 19) 
sa    Raiboad  ralinasal 

Railroad  unemployment  '""»"'"•* 
XX    Railioads 


Sm  nfas  lo 


Recreation  and  lecnation 
sa     Ushiag 
Hunting 
National  forests 
Natiaaalpv^ 
National  trails 
Rivers 


m 


Wilderness  I 
XX    Natarali 


nte  lo 


XX 


Respiratocy  and  pofaBonaiy 
see     Lung  diseases 

Retiranent  (11) 
sa     Pensions 

RrihoMlretiieaMirt 

Social  security 
XX    Lriwr 

Revenue  sharing  (02. 08) 
X     Finance 
XX    Intergovernmental  relations 

Rights-of-way  (12) 

sa     Public  lands-ri^ts-of-way 


Rubber  and  rubber  products  (BQ 
sa     Tins 

Rugs 

see     Carpets  and  rugs 

Rural  areas  (01 
XX    Agricfhure 

Safety  (00) 

sa     Aviation  safety 

Consumer  protectiea 

Fire  pis  leaH— 

Hazardous  substances 

Highwsy  safety 

Marine  safety 

Mine  safety  and  health 

Motor  vehicle  safety 

Occupational  safety  and  health 

Pipeline  safety 

Poison  prevention 

Radaitton  protection 

Railroad  safety 
X     Accidents 
XX    Healdi 

Salaries 

see     Wages 

Sanitation 

see     Public  health 

Waste  treatment  and  disposal 

Satellites  (17) 

sa     Space  transportation  and 

exploration 
XX    Teleconununicatians 

Savings  associations  (02) 
XX    Banks,  banking 


Savings  bonds 
see     Bonds 


Scholarships  and  fellowshnia  (04) 
X     Fellowships 
XX    Student  aid 


Scientific  equipment  (17) 
sa     Lasers 

Medical  devices 

Scientists  (13, 17) 
Seafood  (01) 

(Use  for  documents  aa  bA  as  food. 
Use  Fish  for  documanls  oa 
conservati(Mi,  etCn  of  fish  as  markie 
life) 
sa     nsh 

Fisheries 
XX    Fish 
Foods 


Seals 
see 


Serums 

see     Biologies 

Sewage  disposri  (M) 

XX    Waste  treatmeat  and  disposal 

Sex  discrimination  (12) 
XX    Civil  righto 
Women 

Shipping 

see     Air  carrien 
Freight  fi 


Marine  mai 


Seaki 


Symbols 

XX      ^ipVSD 


Seamen  (13, 19) 

X     Merchant  marine 
XX    Maritime  carriers 

Seaplanes 

see     Aircraft 

Search  warrants  (12) 
Seashores  (16) 

sa    Coastal  zcme 
X     Beaches 

National  seashores 
XX    Coastal  zones- 

Recreation  and  recreation  areas 

Secondary  education 

see     Elementary  end  secandary 
education 

SecaiMcs  {02) 
sa     Bonds 

Government 
X     Investment 

Stocks 
XX    Investmento 


Motor  carriers 
Railroads 

Ships 

see     Vessels 

Shoes 

see     Footweat 

Signs  and  symbols  (03) 


Trademarics 
X     Posters 
Symbols 

Silver  (02) 

XX    Cttrtency 
Metals 

Sirup 

see     Sugar 

Slum  clearance 

see     Urban  renewal 


Small  bysiaciBDS  (02) 
ss    littMcUy 

XX    Business  and 

Smoking  (09) 

XX    Cigara  and  dga 
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Social  security  (11. 1^ 

M     Aid  to  FamiHe*  with  Dependent 

Childran 

Child  welfare    .    . 

Medicaid 

Medicare 

Public  assistance  programs 

Sufqtlemental  Security  Income 

(SSI) 

Unemployment  compensation 
XX    Pensions 

Retirement 

Soil  conservation  (01.15) 
XX    Natural  resources 

Solar  enei^gy  (05) 
XX    Encfgy 

Solid  waste  disposal 

see     Waste  treatment  and  disposal 

Space  transportation  and  exploration 
(17. 19) 

XX    Satellites 

Transportation 

Spices  and  flavorings  (01) 
X     Flavorings 
XX    Foods 

Sport  fishing 
•ae     Rshing 

* 

Stamp  taxes 

see     Excise  taxes 

State-Federal  relations 

see     Intergovernmental  relations 

Statistics  (08) 

sa     Census  data 

Economic  statistics 
Health  statistics 

Sterilization 

see     Family  planning 

Stockpiling 

see     Strategic  and  critical  materials 

Stocks 

see     Securities 

Stockyards  (01) 

xx'   Meat  and  meat  products 

Strategic  and  critical  materials  (14) 
X     Stockpiling 
XX    National  defense 

Strip  mining 

see     Surface  mining 

Student  aid  (04) 

sa     Scholarships  and  fellowships 
XX    Colleges  and  universities 
Education 

Students  (04. 13) 
XX    Education 


Subsidies 


see 


Grant  programs 
Rent  subsidiet 


Sugar  (01) 

X     Sirup 

Syrup 

XX    Foods 

Sunshine  Act  (08) 

X     Government  in  the  Sunshine  Act 
Information 
Public  meetings 
XX    Administrative  practice  and 
procedure 

Superfund  (06) 

Supplemental  Security  Income  (SSI)  (18) 
(Assistance  to  aged,  blind  and 

disabled) 
X     Disabled 
XX    Aged 
Blind 

Handicapped 

Public  assistance  programs 
Social  Security  . 

Surety  bonds  (02) 
X     Bonding 
XX    Insurance 

Surface  mining  (15) 

sa    Mine  safety  and  health 
X     Coal  mines 
Strip  mining 
XX    Mines 

Reclamation 

Surplus  agricidtural  commodities  (01) 
XX    Agricultural  commodities 

Surplus  Government  property  (08) 
XX    Government  property 

Swine 

see     Hogs 

Symbols 

see     Seals  and  insignia 
Signs  and  symbols 

Synthetics 

see     Plastics  materials  and  synthetics 

Syrup 

see     Sugar 

Tank  vessels 

see     Cargo  vessels 

Tariffs 

see     Customs  duties  and  inspection 


Tax  treaties  (02. 07) 
XX    Income  taxes 
Taxes 
Treaties     . 
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Taxes  (02) 

sa     Customs  duties  and  inspection 

Employment  taxes 

Estate  taxes 

Excise  taxes 

Gift  taxes 

Income  taxes 

Tax  treaties  ■  ■  *■'  -  -f.   . . 

XX    Business  and  industry 

Tea  (01) 

XX    Beverages 

Teachers  (04. 13) 
XX    Education 

Technical  assistance  (08) 
X     Federal  aid  programs 

Tedmical  education 

see     Vocational  education 

Technology 

see     Science  and  technology 

Telecommimications  (03) 
sa     Radio 

Satellites 

Telegraph 

Telephone 

Television 
XX    Communications 

Telegraph  (03) 

XX    Telecommunications 

Telephone  (03) 

XX    Telecommunications 

Television  (03) 

sa     Cable  television 
X     Broadcasting      .      . 
XX    News  media 

Telecommunications 

Textiles  (02) 
X     Fabrics 

Timber 

see     Forests  and  forest  products 

Time  (08) 
Tires 

XX    Rubber  and  rubber  products 

Tobacco  (01) 

sa     Cigan  and  cigarettes 

Toiletries 

see     Cosmetics 

Tort  claims 
see     Claims 

Tourist  trade 
see     Travel 

Toxic  substances 

see     Hazardous  substances 
Poison  prevention        . 


specific  or  related  term*:  xx  refer*  from  broader  or  related  tenns 


Toxins  ; 

see     Biologies 

Toys 

Trade  adjustment  assistance  (02, 07)    . 
(Aid  to  domestic  industries  or  worken 
injured  by  competition  from  imported 
products) 
X     Adjustment  assistance 
XX    Business  and  industry 
Foreign  trade 
Imports 


Trade  agreements  (02. 07) 
Poreiga  trade 
Treaties 


XX 


Trade  fairs 

see     Fairs  and  expositions 

Trade  names  (02) 

XX    Business  and  industry 

Trade  practices  (02) 

XX    Business  aiid  industry 
Consumer  protection 

Trade  unions 

see     Labor  unions 

Trademariis  (02) 

XX    Business  and  industry 
Signs  and  ^mbols 

Traffic  regulatfons  (19) 
X     Off-road  vriiides 
XX    Motor  vriticles 

Trails 

see     National  trails  system 

Training  programs 

see     Manpower  training  programs 

Transportation  (19) 

sa     Air  transportation 
Bridges 

Common  carriera 
Freight 

Highways  and  roads 
Intermodal  transportation 
Mass  transportation 
Noise  control 
Pipelines 
Railroads 

Space  transportation  and 
exploration 
Vessels 

Travel  (19)      j 

sa     Passports  and  visas 

Travel  and  transportation 
eiqwnses 

Travel  restrictions 
X     Tourist  trade 

Travel  and  transportation  expenses  (19) 
XX    Travel 

Travel  restrictions  (19) 
XX    Travfd 


sa 


Treaties  (07) 

Tax  treaties  / 

Trade  agreements' 
X     International  agreements 
XX    Foreign  relations 


Trucks 


see 


Motor  carriers 
Motor  vehicles 


Trusts  and  trustees  (02) 
X     Finance 
XX    Banks,  banking 

Trudi  in  lending  (02) 

XX    Consumer  iwotection 
Credit 

Tuberculosis  (09) 

XX    Lung  diseases 

Tung  nuts 
-   see     Oilseeds 

Turpentine 

see     Forests  and  forest  products 

Underground  mining  (15) 

sa    Mine  safety  and  health 
x     Coal  mines 
XX    Mines 

Unemployment 

see     Commimity  development 

Mai4>ower  training  programs 
Unemployment  compensation 

Unemployment  compensation  (11) 

sa    Railroad  unempl'jyment  insurance 
X     Compensation 

Unemployment 
XX    Insurance 

Labor 

Social  security 

Uniform  Code  of  Military  Justice 
see     MiUtary  law 

Uniform  System  of  Accounts  (02,  08) 
(Use  for  uniform  financial  reporting 

requirements  for  common  carriers.) 
XX    Accounting 


Utilities  (02,  05, 15) 

sa     Electric  utilities 
Natural  gas 
Water  supply 
X     Public  utilities 

Vaccines 

see     Biologies 

Vanpools 

see     Carpools 

Vegetable  juices  (01) 
XX    Beverages 

Vegetables  (01) 

(The  names  of  specific  vegetables,  e.g. 
Potatoes,  are  not  listed  in  this 
Thesaurus  but  may  be  used  as 
indexing  terms.) 
sa    Specific  vegetables 
XX    Agricultural  commodities 
Foods 

Venereal  diseases  (09) 
Vessels  (19) 

sa    Anchorage  grounds 
Cargo  vessels 
Fislting  vessels 
Marine  safety 
Maritime  carriers 
Navigation  (water) 
Nuclear  vessels 

Oceanographic  research  vessels 
Oil  pollution 
Passenger  vessels 
X     Marine  engineering 

Mobile  offshore  drilling  units 
Ships 

Water  transportation 
XX    Marine  safety 
.'  -  Maritime  carriers 

Transportation 

Veterans  (13, 14) 
Veterinarians  (01, 13) 

XX    Health  professions 

Viruses 

see     Biologies 


Unions 
see 


Labor  unions 


Visas 
see 


Passports  and  visas 


United  States  investments  abroad  (02) 
X     Overseas  private  investment 
XX    Investments 

Universities 

see     Colleges  and  imiversities 

Upward  Bound  Program 

see     Education  of  disadvantaged 

Uranium 

Urban  renewal  (10) 

sa    Community  development 

X     Slum  dearance 

XX    Community  develc^Hnent 


See  refer*  to  authorised  term*:  x  refer*  from  term*,not  uaed,  sa  refers  to  mM  t 

Number  in  parentheai*  refer  to  •ubject  catatonr  Uatlng*  tol 


Vocational  education  (04) 

(Use  for  vocational  instruction  within  a 
school  curriculum.  Distinguish  from 
manpower  training  programs  for  on- 
the-job  training] 
sa     Manpower  training  programs 
X     Occupational  trainiiig 

Technical  education 
XX    Education 

Manpower  training  programs 

Vocational  rehabilitation  (18) 

(Training  of  the  handicapped  for 

employment) 
XX    Handicapped 


..  XX  refen  from  bioadsr  or  related  tanas 
litting  of  term* 
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Voluntary  standards  pHQ 
Volunteers  (13) 
Voting  righU  (08, 12) 
XX    Civil  righU 
Elections 

Wages  (11) 

■a    Employee  benefit  pbn 

Minimum  wages 
X     Compensation 

Garnishment  of  wages 

Hours  of  work 

Overtime  pay 

Pay 

Salaries 
XX    Labor 

War  claims  far,  12) 
XX    Clafans 

Foreign  claims 

War  risk  insurance  (02) 
XX    Insurance 

Warehouses  (02) 
Warranties  (02) 

X     Guarantees 

XX    Business  and  industry 

Waste  treatment  and  (fisposal  f06) 
sa     Hazardous  waste 

RecycUng 

Sewage  disposal 
X     SaniiatioB 

Sobd  waste  (Bspeeal 
XX    EnvironneRta)  praleclieo 

PuUicboaM 

WMar  peMution  eontawi 

Watches  and  jeweky 
X     Jewelry 

Water  bank  progran  (15) 
XX    Water  resources 

Water  carriers 
see     Maritime 


Water  resources  (15) 

sa    Water  bank  pregmn 
Water  supplj 


Water  pollution  control  (06) 
'  sa     Oil  pollution 

Waste  treatment  and  disposal 
X     Clean  Water  Act 
Marina  peilalien 
Ocean  dumping 
XX    EnvironMntd  pietoctkiu 


XX    Natural 


Water  supply  (15) 
sa     Dams 

Irrigation 

Reservoirs 
X     Drinkingi 

Public  utilities 
XX    Utilities 

Water  resources 

Water  transportatian 
see     Anchorage  grounds 
Harbors 
Marine  safety 
Maritime  canian 
Navigation  (water] 
Vessels 
Waterways 

Waterfowl 

see     WikBife 

Waterfront  facilities 
see     Haaban 

Watersheds  (15) 

XX    Water  resources 

Waterways  (19) 
sa    Bridges 
Hvbors 
Rivers 
X     lnl«Bd< 
Navigable* 
Water  transportatiaa 

Weapons 

see     Arms  and  munitions 


Weather  (17) 
Weights  and 

see     Measurement 

yNeHsn  ptograma 
sa*     Piiblic 


Whistleblowing  (02.  08) 

XX    Business  and  industry 

Wilderness  areas  (16) 

XX    Recreation  and  leueatloa  areas 

W!l(ffife  (IS) 

sa    Endangered  and  threatened 
species 

WUdTife  refuges 
X     Birds 

Migratory  birds 
Waterfnsi 
XX    Animals 

Natural  resources 

Wildlife  refuges  (15) 

X     NatiaMl  WikOifs  Refi«e  System 
XX    WUdlife 

Wine  (01) 

XX    Alcohol  and  alcoholic  beverages 

Wiretapping  and  ehictronic  snrreilfance 
(12) 

X     Eavesdropping 

Electronic  surveillance 
XX    Law  enforcement 

Women  (13) 

sa    Minority  bwinpsses 
Sex  discrimination 

Wood 

see     Forests  and  fbcaet  prodaets 


Work  Incentive  Programs  (WIN)  (11) 
Aid  to  Famifas  w^  Oependeat 
Children 
Manpower  trainog  ] 


Wetlands 

see     Coastal  zone 
Flood  plains 


Whales 


XX 


Woiiiers'  compensation  (11) 
X     Compensation 
XX    Disability  benefito 
Insurance 
Occupationtl  safiety  and  health 

X-rays  (17) 
Youth  (131) 

sa     Infants  and  children 
Juvenile  de  inquency 

XX    Infants  and  rhildna 


Marine 


Zonhig  (10) 


UMI 


t*  Nfm  10 


XX  fCHTS  bOID  DRisBT  Ot  IWIWO  vBmW 
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AOMCULTUM  AND  FOOD 

Acreage  allotmeats 

Agricultural  commodities 

Agricultural  research 

Agriculture 

Alcohol  and  alooholic  beverages 

Animal  biologios 

Animal  diseases! 

Animal  drugs 

Animal  feedt 

Animal  foods 

Animal  welfare 

Animals 

Bakery  products; 

Beer 

Beverages 

Butter 

Cacao  products  | 

Cereals  (food)    | 

Chemicals 

Cigars  and  cigarettes 

Citrus  fruiU 

Coffee 

Color  additives 

Commodity  futues 

Cooperatives 

Cottonseeds 

Crop  insurance 

Dairy  products 

Dietary  foods 

Peed  grains       < 

Fertilizers 

Food  additives 

Food  assistance  programs 

Food  grades  and  studards 

Food  labeling 

Foodpacka^bgj 

Food  stamps      I 

Foods 

Forests  and  forest  products 

Frozen  foods 

Fruit  juices 

Fruits 

Grain  sorghum, 

Grains 

Hogs 

Irrigation 

Liquors 

Livestock 

Margarine 

Marketing  agreements 

Marketing  quotas 

Meat  and  meat  products 

Meat  inspection 

Migrant  labor   I 

Milk 

Milk  marketing  orders 

Nursery  stock 

Nuto 

Oils  and  fats 

Oilseeds 

Pesticides  and  pests 

PeU 

nant  diseases  and  pests 

Plants 

Poultry  and  poultry  products 

Price  support  programs 

Range  management 

Rural  areas 

School  breakfast  and  lundi  programs 

Seafood 

Seeds 


Soil  conservation 

Spices  and  flavoringi 

Stockyards 

Sugar 

Surplus  agricultural  oonunoditiss 

Tea 

Tobacco 

Vegetable  juices 

Vegetables 

Veterinarians 

Wine 


02 


COMMERCI 


Accountants 

Accounting 

Advertising 

Antidumping 

Antitrust 

Bank  deposit  insurance 

Bankruptcy 

Banks,  banking 

Bonds 

Brokers 

Business  and  industry 

Clothing 

Conunodity  futures 

Common  carriers 

Corrununications  conunon  carriers 

Concessions 

Confidential  business  information 

Consumer  protection 

Countervailing  duties 

Credit 

Credit  unions 

Crime  insurance 

Crop  insurance 

Currency 

Customs  duties  and  inspection 

Economic  statistics 

Electronic  funds  transfers 

Employment  taxes 

Estate  taxes 

Estates 

Excise  taxes 

Exports 

Fairs  and  expositioru 

Federal  home  loan  banks 

Federal  Reserve  System 

Flood  insurance 

Footwear 

Foreign  banking 

Foreign  currencies 

Foreign  investments  in  U.  8. 

Foreign  trade 

Foreign  trade  zones 

Gift  taxes 

C^ss  and  glass  products 

Gold 

Goverrunent  securities 

Health  insurance 

Holding  companies 

Household  appliances 

Imports 

Income  taxes 

Indians-business  and  finance 

Iruurance 

Insurance  companies 

Investment  companies 

Investments 

Labeling 

Life  insurance 

Loan  programs 


Minority  businesses 

Mortgage  iruurance 

Mortgages 

Nationid  banks 

Oil  imports 

Packaging  and  containers 

Petroleum  price  regulations 

nasties  materials  and  synthetioe 

Price  controls 

Revenue  sharing 

Rubber  and  rubber  products 

Savings  associationa 

Securities 

Silver 

Small  businesses 

Surety  bonds 

Tax  treaties 

Taxes 

Textiles 

Trade  adjustment  assistance 

Trade  agreements 

Trade  names 

Trade  practices 

Trademarks 

Trusts  and  trustees 

Truth  in  lending 

Uniform  System  of  Accounts 

United  States  investments  abroad 

UtUities 

Voluntary  standards 

War  risk  iruurance 

Warehouses 

Warranties 

Whistleblowing 
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COMMUNICATIOm 

Cable  television 

Cotrununicatioru 

Coirununicatioru  common  carriers 

Communications  equipment 

Defetue  corrununicatioru 

Motion  pictures 

News  media 

Newspapers  and  magazines 

Postal  Service 

Radio 

Recordings  * 

Signs  and  symbols . 

Telecommunicatioru 

Telegraph 

Telephone 

Television 


0« 
KOUCATION 

Adult  education 

Art 

Arts  and  crafts 

Bilingual  education 

Colleges  and  universities 

Cultural  exchange  prograrru 

Education 

Education  of  disadvantaged 

Education  of  handicapped 

Educational  facilities 

Educational  research 

Educational  study  programs 

Elementary  and  secondary  education 

Equal  educational  opportunity 
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Indians-arts  and  crafts 

Indians-education 

Libraries 

Medical  and  dental  schools 

Military  academies 

Museums 

Music 

Private  schook 

Scholarships  and  fellowships 

School  breakfast  and  lunch  pr 

School  constructiaa 

Schook 

Student  aid 

Students 

Teadiers 

Vocatioiial  education 


06 


Coal 

Coal  conversion  program 

Electric  power 

Electric  power  plants 

Electric  power  ratas 

Electric  utilitias 

Energy 

Energy  conservation 

Fuel  additives 

Fuel  ecoBoHiy 

Gasohol 

Gasobae 

Geodiermal  energy 

Natural  gas 

Nuclear  energy 

Nuclear  materials 

Nudear  power  plants  and 

(M  and  gas  exploration 

Oil  and  gas  reserves 

Oil  impOTts 

Petrdeum 

Petroleum  allocatiaB 

Petroleum  price  regulaliaaa 

Pipriines 

Solar  energy 

Utilities 


06 

ENVMONMIENTAL  MOTBCVIOH 

Air  pollution  control 

Environmental  impact  statements 

Eavironmental  protection 

Hazardous  waste 

Motor  vehicle  pollution 

Noise  control 

Oil  pollution 

Pesticides  and  pests 

Recycling 

Sewage  disposal 

Supeifund 

Waste  treatment  and  disposal 

Water  poUution  contral 


9f 

POMOON  RELATIONS 

Alien  property 

Aliens 

Antidumping 


Boycotts 

Citizenship  and  naturalUaMiw 
Communist  countries 
Countervailing  duties 

Customs  duties  and  inspection 

Exports 

Fairs  and  expositions 

Foreign  aid 

Foreign  claims 

Foreign  ofBdals 

Foreign  relations 

Foreign  Service 

Foreign  trade 

Foreign  trade  zones 

Immigration 

Imports 

International  boundaries 

International  organizations 

Oil  imports 

Passports  and  visas 

Refugees 

Tax  treaties 

Trade  adjustment  assistance 

Trade  agreements 

Treaties 

War  daims 


oe 


OOVEIINMEIfr 


Accounting 

Administrative  practice  i 
Advisory  committees 
Archives  and  records 
Authority  delegations  (GovemmsBl  i 
Campaign  funds 
Census  data 
Conflict  of  interests 
Decorations,  medak.  i 
Disaster  assistance 
Elections 

Emergency  powers 
Equal  access  to  justice 
Executive  orders 
Federal  buildings  and  facilities 
Federally  affected  areas 
Flags 

Freedom  of  informatiaa 
Govermnent  contracts 
Government  employees 
Government  procurement 
Govemmmt  property 
Government  property  mana 
Government  publications 
Government  securities 
Grant  programs 
Qranto  administration 
'  Holidays 
Indemnity  payments 
Intergovernmental  rektioas 
Investigations 
Loan  programs 
Lobbying 
Organization  and  functions  (Govemmeat 

agendes) 
Political  activities  (GavcriBsnk  aqlaycBa) 
Pditical  candidates 
Political  committees  and  ] 
Presidential  documents 
Privacy 
Prodamations 

Reporting  and  recordkeeping  i 
Revenue  sharing 


Seals  and  insignia 

Security  measures 

Statistics 

Sunshine  Act 

Surplus  government  proper^ 

Tedinicid  assistance 

Time 

Uniform  System  of  Accounti 

Voting  rights 

Whistieblowing 


09 

HEALTH  AND  SAFETY 

Alcohol  abuse 

Alcoholism 

Animal  biologies 

Animal  diseases 

Animal  drugs 

Antibiotics 

Aviation  safety 

Biologies 

Black  lung  benefiU 

Blind 

Blood 

Blood  diseases 

Cancer 

Chemicals 

Color  additives 

Communicable  diseases 

Cosmetics 

Dental  health 

Drug  abuse 

Drug  testing 

Drugs 

Emergency  medical  services 

Explosives 

Family  planning 

Fire  prevention 

Flammable  materiak 

Genetic  diseases 

Handicapped 

Hazardous  substances 

Hazardous  waste 

Health 

Health  care 

Health  facilities 

Health  insurance 

Health  maintenance  organizations  (HMO) 

Health  professions 

HealA  records 

Health  statistics 

Heart  diseases 

Highway  safety 

Hospice  care 

Hospitak 

Immunization 

Kidney  diseases 

Lead  poisoning 

Leprosy  (Hansen's  disease) 

Lung  diseases 

Marine  safety 

Maternal  and  child  health 

Medicaid 

Medical  and  dental  schook 

Medical  devices 

Medical  research 

Medicare 

Mental  health  programs 

Mine  safety  and  health 

Motor  vehide  safety 

Nursing  htMnes 

Nutrition 

Occupational  safety  and  health 


1 


Over-the-counter  drugs 

Peer  Review  Organizations  (PRO) 

Pipeline  safety 

Poison  prevention 

Prescription  drugs 

Public  health 

Quarantine 

Radiation  protect! 

Radioactive  materiak 

Railroad  safety 

Safety 

Smoking 

Tuberculosis 

Venereal  diseases 

Veterinarians 


10 

HOUSINO  AND  CSMMUMITY 
DEVELOPMENT 

Buildings 

Community  development 

Community  development  block  grants 

Community  fadliliM 

Condominiums 

Cooperatives 

Fair  housing 

Home  improveme 

Honidess 

Housing 

Housing  standards' 

Land  sales 

Low  and  moderate  income  housing 

Manufactured  homes 

Mortgage  insurance 

Mortgages  { 

Public  housing 

Real  property  acqukition 

Relocation  assistance 

Rent  subsidies 

Urban  renewal 

Zoning 


Workers'  compensation 


LABOR 
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Child  labor 

Disability  beneUti 

Employee  benefit  plans 

Employment 

Equal  employment  opportunity 

Government  empkiyees 

Homeworkers 

)ob  Corps 

Labor 

Labor  management  relations 

Labor  unions 

Manpower 

Manpower  training  programs 

Migrant  labor 

Minimum  wages 

Occupational  safety  and  health 

Old-age,  Survivors  and  Disability  Insuiance 

Pension  insurance 

Pensions 

Railroad  retirement 

Railroad  unemployment  insurance 

Retirement 

Social  security 

Unemployment  compensanon 

Wages 

Work  Incentive  Programs  (WIN) 


U 


LAW 

Alimony 
Ciyih^Draers 


Counterfeiting 

Courts 

Crime 

Drug  traffic  control 

Equal  educational  opportunity 

Equal  enq)loyment  opportunity 

Fair  housing 

Federal  Prison  Industries 

Foreign  claims 

Forgery 

Fraud 

Gambling 

Indians-claims 

Indians-enrollment 

Indians-judgment  funds 

Indians-law 

Indians-tribal  govenunent 

Investigations 

Juvenile  delinquency 

Law 

Law  enforcement 

Law  enfocGasMnt  officen 

Lawyers 

Legal  servioas 

Lie  detedor  tests 

Lotteries 

Marital  status  discrimination 

MiUtary  kw 

Penalties 

Political  affiliation  discrimiaatkiB 

Prisoners 

Prisons 

Privacy 

Probation  and  parole 

Religious  discrimination 

Rights-of-way 

Search  warrants 

Seizures  and  forfeitures 

Sex  discrimination 

Voting  rights 

War  claims 

Wiretapping  and  electronic  surveillance 
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NAMED  GROUPS 


Accountants 

Aged 

Air  traffic  controllers 

Airmen 

Aliens 

Blind 

Brokers 

Chaplains 

Child  labor 

Conscientious  objectors 

Engineers 

Firefighters 

Foreign  officials 

Foundations 

Government  employees 


Handicapped 

Hawaiian  Natives 

Health  professions 

Homeless 

Homeworkers 

Hostages 

Indians 

InfanU  and  children 

Law  enforcement  officers 

Lawyers 

Longshore  and  harbor  workan 

Migrant  kbor 

Military  personnel 

Miners 

Nonprofit  otganizatioaa 

Prisoners 

Prisoners  of  war 

Railroad  employees 

Refugees 

Sdentisk 

Seamen 

StiidenU 

Teachers 

Veterans 

Veterinarians 

Volunteers 

Women 

Youth 


14 

NATIONAL  DEFENSE 

Armed  forces 
Armed  forces  reserves 
Arms  and  munitions 
Civil  defense 
CkssifJedipfowMlkw 
Conscientious  ahiaclasa 
Defense  communications 
Emergency  powers 
Fallout  shelters 
Military  academies 
Military  air  transportation 
Military  law 
Military  personnel  . 
National  defense 
Prisoners  of  war 
Selective  service  system 
Strategic  and  critical  ma 
Veterans 


15 

NATURAL  RESOURCES 

Coastal  zone 

Continental  shelf 

Dams 

Endangered  and  threatened  spedes 

Fish 

Fisheries 

Flood  control 

Flood  plains 

Forests  and  forest  products 

Gases 

Grazing  lands 

Helium 

Historic  preservation 

Homesteads 

Indians-lands 

Marine  mammak 

Marine  resources 

Metak 
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Mineral  retources 

lAMtal  royalties 

Mine* 

Monument*  and  memorial* 

National  foreat* 

National  park* 

Natural  resource* 

Oil  and  ga*  reaerve* 

Public  land* 

Public  lands-claasification 

Public  landa-grant* 

Public  landa-mineral  reeource* 

Public  landa-rigfats-of-way 

Public  lands-sale 

Public  lands-withdrawal 

Reclamation 

Reaervoir* 

Soil  conservation 

Surface  mining 

Underground  mining 

Utilities 

Water  bank  program 

Water  resources 

Water  supply 

Watersheih 

Wildlife 

Wildlife  refuges 
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Bicycles 

Fishing 

Hobbies 

Hunting 

National  trails  *y*tem 

National  wild  and  acenic  rivers  system 

Recreation  and  recreation  areas 

Rivers 

Seashores 

Wilderness  areas 


.     17 

SCKNCC  AND  TECHNOtOQV 

Agricultural  research 
Computer  technology 
Educational  research 


Electronic  products 

Inventions  and  patents 

Laboratories 

Lasers 

Measurement  standarda 

Medical  research 

Metric  system 

Micrographics 

Research 

Satellites 

Science  and  technology 

Scientific  equipment 

Sdentisto 

Space  transportation  and  exploration 

Weather 

X-rays 


IS 


SOCIAL  PSOQIIAMS 

Adoption  and  foster  care 

Aid  to  Families  writh  Dependent  Children 

Child  support 

Child  welfare 

Community  action  programs 

Daycare 

Family  planning 

Food  assistance  programs 

Food  stamps 

Medicaid 

Old-age,  Survivors  and  Disability  Insurance 

PubUc  assistance  programs 

School  breakfast  and  lunch  programs 

Social  security 

Supplemental  Security  Income  (SSI) 

Vocational  rehabilitation 
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TRANSPORTATION 

Air  carrier* 

Air  rate*  and  fare* 

Air  taxi* 

Air  traffic  control 

Air  traffic  controller* 

Air  transportation 

Aircraft 

Airmen 


Airports    ■ 

Airspace 

Anchorage  grounda 

Aviation  safety 

^cycles 

Bridges 

Buses 

Cargo  vessels 

Carpools 

Quirter  flights 

Common  carriers 

Fishing  vessels 

Fkeight 

Frei^t  forwarders 

Harbors 

Hazardous  materials  transportation 

Highway  safety 

Hi^ways  and  roada 

Intermodal  transportation 

Longshore  and  harbor  workers 

Marine  safety 

Maritime  carrier* 

Ma**  tranaportation 

Military  air  tranaportation 

MotOT  carrier* 

Motor  vehicle  pollution 

Motor  vehicle  *afety 

Motor  vehicle* 

Moving  of  hou*ehoId  good* 

Navigation  (air) 

Navigation  (water) 

Noise  control 

Nuclear  vessels 

Oceanographic  research  vessels 

Parking 

Passenger  vessel* 

Pas*port*  and  visa* 

Pipeline  *afety 

Pipeline* 

Railroad  employee* 

Railroad  aafety 

Railroad* 

Rivers 

Seamen 

Space  transportation  and  exploration 

l^ffic  regulations 

Transportation 

Triivel 

Travel  and  transportation  expenae* 

Travel  reatriction* 

Ve**el* 

Waterway* 


I  IMI 


Tuesday 
September  18,  1990 


Part  III 

Nuclear  Regulatory 
Commission 


10  CFR  Part  51 

Consideration  of  Environmental  Impacts 
of  Temporary  Storage  of  Spent  Fuel 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSI 
RM  3150-AOM 

wonniMnnioii  oi  uivironnMniai 
ImfMcta  of  TMnpofwy  StoraQV  of 
Spent  Fuel  Aflor  CMMtlon  of  Reactor 


AOKNCV:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


n  The  Nuclear  Regulatory 
Commission  is  revising  its  generic 
determinations  on  the  timing  of 
availability  of  a  geologic  repository  for 
commercial  high-level  radioactive  waste 
and  spent  fuel  and  the  environmental 
impacts  of  storage  of  spent  fuel  at 
reactor  sites  after  the  expiration  of 
reactor  operating  licenses.  These 
revisions  reflect  findings  of  the 
Commission  reached  in  a  five-year 
update  and  supplement  to  its  1964 
"Waste  Confidence"  rulemaking 
proceeding,  which  are  published 
elsewhere  in  this  issue  of  the  Fedoal 
Reitistar.  The  Commission  now  ftnds 
that  spent  fuel  generated  in  any  reactor 
can  be  stored  safely  and  without 
significant  environmental  impacts  in 
reactor  facility  storage  pools  or 
independent  spent  fuel  storage 
installatiuia  lacaied  at  Eeactsr  or  atMy- 
from-reactot  iiln  far  at  laaat  SByaaa 
beyond  the  Ucensed  life  for  operation 
(which  may  include  the  terra  of  a 
revised  or  renewed  license).  r%ilhm,  fte 

assurance  that  at  least  one  mined 
geologic  repository  will  be  available 
within  Iha  fert  qaaitv  af  the  feaaaty- 
first  centazy.  and  suffideiM  tepoaitocy 
capacity  w9  be  arailable  within  3t) 


years     ^     

opentisa  qI  any  xaactec  to  diapasa  of 
the  commercial  hi^Ievel  waste  and 
spent  fuel  originating  in  such  reactor 
and  generated  up  to  that  time. 
■FFECnvi  OATC  October  IS,  1990. 


kTWN  CONTikCT: 

John  P.  Roberts,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone:  (301) 
492-0606. 


Background 

In  1964.  the  Commission  concluded  a 
generic  rulemaking  proceeding,  the 
"Waste  Confidence"  proceeding,  to 
reassess  its  degree  of  confidence  that 
radioactive  wastes  produced  by  nuclear 
facilities  will  be  safely  disposed  of,  to 


detemuaa  what  any  such  dispoaal 
waaldbaauailaUe,  and  whetharaa 
wastes  can  be  safely  stored  unt 
are  safely  disposed  of.  The  Con 
found  that  there  was  reasonable 
assurance  that  one  or  more  miiwd 
geologic  repositories  for  com-nf^tsd. 
high-level  radioactive  waste  anJ  spori 
fuel  will  be  available  by  2007-2nE. 
However,  some  reactor  operati*i 
licenses  might  expire  without  beAiB 
renewed  or  some  reactors  might  ba 
pcnnanently  shut  down  prior  to  Ma 
p(>riod.  Since  independent  spent  fce) 
storage  installations  had  not  yet  been 
extensively  developed,  there  waaa 
probability  that  some  onsite  spent  fiial 
storage  after  license  expiration  i 
necessary  or  appropriate.  In  add 
the  possibiUty  existed  that  spaatfasl 
might  be  stored  in  existing  ar  new 
storage  faciUties  for  some  period  b^g»d 
2007-2009.  The  Commissioa  also  f 
that  the  licensed  storage  of  i 
at  least  30  years  beyond  the  laactar 
operating  license  expiration  eithv  at  or 
away  from  the  reactor  site  was  faasibla. 
safe,  and  would  not  result  in  a 
significant  impact  on  the  envirouBMl: 

Consequendy,  the  Commission 
adqited  a  rule,  codified  in  10  CFI  51.23. 
providing  that  the  environmental 
impacts  of  at-iaeetor  storage  aflvtic 
termination  of  reactor  operating  Bcenses 
need  not  be  considered  m  Commission 
proceedings  related  to  issuance  or 
ameoteant  of  a  laactor  operatiaf 
1bbs&  Tka  amn  safety  and 
environmental  considerations  appfied  to 
fail  Blaiaiu  iastalations  Ucensed  i 
pait  n  ma  for  statage  in  reactor  1 
AccM^i^y,  the  rule  also  provided  dial 
the  caiviinnnMnhJ  impacts  of  spaat  foal 
storage  at  independent  spent  fuil 
stosapa  JBitaliaHnan  for  the  period 
following  expiration  of  the  installation 
storage  Rcense  or  amendment  need  aal 
ba  casaidered  fa  proceedings  rel 
iastiaace  or  amendment  of  a  stoi 
faistaSatron  Ucense. 

Amendknent  to  Fait  51 

At  the  time  of  issuance  of  its  ^ 
Confidence  decision  and  the  ado 
10  CFR  51.23,  the  Commission  also 
announced  that  while  it  beUevedffeall 
could,  with  reasonable  assurancib  reach 
favorable  conclusions  of  confidaaae,  it 
also  recognized  that  significant 
unexpected  events  might  affect  its 
decision. 

Consequently,  the  CommissiOB  afafed 
that  it  would  "review  its  condusians  ob 
waste  confidence  should  significaatand 
pertinent  unexpected  events  occii;«rat 
least  every  5  years  until  a  reposteqrfar 
high-level  radioactive  waste-andapaa* 
fuel  is  available."  The  CommissiaM  kaa 
now  completed  a  five-year  reviesrof  Rs 


aadier  findings.  A  description  of  this 
Maiew  and  the  supplement  and  update 
ta  Ae  earlier  findings  is  announced 
efaewhere  in  this  issue.  As  a  result  of 
Ikii  review,  the  Commission  is 
madifying  two  of  its  earUer  findings  as 
failDws: 

Jif  Commiuion  finds  reasonable  assurance 
thfri  nt  lead  one  mined  geologic  lepositoiy 
■Afaraaaiiable  within  the  first  quarter  of 
it»t«iB(y-h»l  century,  and  sufficient 
Dsitury  capacity  will  be  available  within 
If  ears  beyond  the  hcensed  life  for 
ition  (which  may  include  the  term  of  a 
lairfsed  or  renewed  Ucense]  of  any  reactor  to 
dbpose  of  the  commercial  high-level  waste 
and  spent  fuel  originating  in  such  reactor  and 
\up  to  that  time;  and 
ission  finds  reasonable  assurance 
,  if  necessary,  spent  fuel  generated  in  any 
saactor  can  be  stored  safely  and  without 
ai^ificant  environmental  impacts  tot  at  least 
aOyears  beyond  the  Ucensed  life  for 
sfation  (which  may  indude  the  term  of  a 
revised  or  renewed  licenBe)  of  that  reactor  at 
fls  spent  fuel  storage  basin,  or  at  either  onsite 
ereffsite  independent  spent  fuel  storage 
hisiillations. 

fa  this  proceeding,  tht;  Commission  is 
■arising  10  CFR  51.23(a)  to  .  «•  consistent 
frilh  these  revisions  to  the  Wao:c 
CSanfidence  decision. 

fanunary  erf  Comments 

The  Commission  received  11 
comments  on  its  proposed  revision  to  10 
CFR  51.23(a)  from  the  following  entities 
i  fa  the  order  of  receipt  of 

Duke  Mnver  Company 

PubUc  Qtizen 

Idison  Electric  Institute 

Malachy  Murphy  (State  of  Nevada) 

Yankee  Atomic  Electric  Company 

Department  of  Energy  (DOE) 

Philadelphia  Electric  Company 

Cunmonwealth  Edison 

Virginia  Electric  and  Power  Company 

Marvin  I.  Lewis,  Registered  Professional 


norida  Power  k  Li^t 

The  revision  to  this  rule  wu 
supported  by  Duke  Power  Company, 
Hbon  Electric  Institute.  Yankee  Atomic 
Bectric  Company,  Department  of 
faM^Btlldladelphia  Electric  Company. 
aaid¥fa|faia  Electric  and  Power 
Ganpaiv  and  generally  supported  by 
Gaaunonweal^  Edison. 

Malachy  Murphy,  for  the  State  of 
Ifcvada.  suggests  Uiat  10  CFR  51.23(a)  be 
amended  to  reflect  reasonable 
OHurance  that  spent  fuel  can  be  stored 
saidy  and  without  significant 
■aajiijiiiiiental  risk  in  dry  casks  at 
raites  for  up  to  one  hundred 
Aa  Commission,  in  this  notice  of  - 
Itulemaking,  discussed  its 
1  that  even  if  storage  of  sp«it 
fiai  were  necessary  for  at  least  thirty 


years  beyond  the  licensed  life  for 
operation  of  reactors,  which  for  a 
reactor  whose  Ucense  is  renewed  for 
thirty  years  wovld  mean  a  period  of  at 
least  100  years,  such  storage  is  feasible, 
safe  and  would  not  result  in  a  significant 
impact  on  the  environment  The 
Commission's  conclusion  on  this  issue 
considers  both  wet  and  dry  storage. 
Although  die  Commission  does  not 
dispute  the  statement  that  dry  spent  fuel 
storage  is  safe  and  environmentally 
acceptable  for  a  period  of  100  years,  the 
Commission  does  not  find  it  necessary 
to  make  that  specific  finding  in  this 
proceeding. 

Marvin  I.  Lewis  avers  that  100  years  is 
an  excessive  amount  of  time  to  predict 
that  at-reactor  storage  will  be  available 
and  safe.  The  commenter  suggests  that 
oiu*  institutions  may  not  siuvive  in  a 
form  that  will  provide  safe  onsite 
storage  100  years  in  the  futive.  The 
commenter  requests  that  the 
Commission  reverse  its  finding  that 
storage  will  be  available  and  safe  for 
100  years.  The  Commission  does  not 
agree  with  the  commenter  that  thik 
finding  should  be  reversed.  The 
Commission  believes  that  adequate 
regulatory  authority  exists  and  will 
remain  available  to  require  any 
measures  necessary  to  assiue  safe 
storage  of  spent  fuel 

Conclusions 

The  Commission  is  adopting  the 
proposed  revision  with  one  small 
clarifying  change.  The  proposed  revision 
to  10  CFR  51.23(a)  (and  the  proposed 
revision  to  the  Waste  Confidence 
decision)  stated  that  spent  fuel  can  be 
stored  safely  for  at  least  30  years 
beyond  the  licensed  life  for  operation  of 
any  reactor  which  may  include  the  term 
of  a  "revised  Ucense."  As  the  discussion 
in  the  notice  made  explicit  the  term 
"revised"  license  was  intended  to 
embrace  a  "renewed"  license.  To  reflect 
more  accurately  the  inclusion  of  the 
term  of  a  renewed  license,  the 
parenthetical  phrase  whidi  refers  to  this 
subject  is  being  revised  to  read:  "which 
may  include  the  term  of  a  revised  or 
renewed  license." 

The  necessity  for  the  proposed 
revisions  to  the  Waste  Confidence 
decision  and  to  10  CFR  51.23(a)  is  based 
on  the  timing  of  repository  availability, 
and  premised  on  the  following  factors: 
The  potential  for  delays  in  DOE's 
program:  the  mandate  of  the  Nuclear 
Waste  Policy  Act  Amendments  of  1987 
to  characterize  only  the  Yucca  Mountain 
site  which  means  that  if  that  site  is 
found  unsuitable,  characterization  will 
have  to  begin  at  another  site  or  suite  of 
sites  with  conaequent  delay  in 
repository  availability;  the  regulatory 


need  to  avoid  premature  commitment  to 
the  Yucca  Mountain  site;  and  the 
questionable  value  of  making 
predictions  about  completion  of  a 
protect  as  complex  and  unique  as  the 
repository  in  terms  of  years  when 
decades  would  be  more  realistic.  But 
even  with  this  change  the  Commission 
has  concluded  that  it  has  reasonable 
assurance  that  on  such  a  schedule  for 
repository  availability,  sufficient 
repository  capacity  vrill  be  available 
within  30  years  beyond  the  licensed  life 
for  operation  of  reactors.  Adequate 
regulatory  authority  is  available  to 
require  any  measures  necessary  to 
assure  safe  storage  of  the  spent  fuel 
until  a  repository  is  available.  In 
addition,  the  Commission  has  concluded 
that  even  if  storage  of  spent  fuel  were 
necessary  for  at  least  30  years  beyond 
the  licensed  life  of  reactors,  which  in  the 
case  of  a  reactor  whose  operating 
license  is  renewed  for  30  years  would 
mean  for  a  period  of  at  least  100  years, 
such  storage  is  feasible,  safe  and  would 
not  result  in  a  significant  impact  on  the 
environment 

The  Commission's  conclusions  with 
respect  to  safety  and  environmental 
impacts  of  extended  storage  are 
supported  by  NRC's  Ehvironmental 
Assessment  (EA)  for  the  10  CFR  part  72 
rulemaking  "Licensing  Requirements  for 
the  Independent  Storage  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste"  (53  FR  31651, 
August  19, 1986).  Ongoing  licensing  and 
operational  experience  as  well  as 
studies  of  extended  pool  storage 
continue  to  demonstrate  that  such 
storage  is  a  benign  environment  for 
spent  fuel  which  does  not  lead  to 
significant  degradation  of  spent  fuel 
integrity.  Significant  advances  in  the 
processes  of  dry  storage  of  spent  fuel 
continue  to  demonstrate  that  dry  storage 
systems  are  simple,  passive  and  easily 
maintained.  NRC  staff  safety  reviews  of 
topical  reports  on  dry  storage  system 
designs  and  dry  storage  installations  at 
two  reactor  sites,  as  well  as  the  EA  for 
part  72.  support  the  finding  that  storage 
of  spent  fuel  in  such  installations  for  a 
period  of  70  years  does  not  significanUy 
impact  the  environment.  No  significant 
additional  non-radiological 
consequences  which  could  adversely 
effect  the  environment  for  extended 
storage  at  reactors  and  independent 
spent  fiiel  storage  installations  have 
been  identified.  In  siun,  the  long-term 
material  and  system  degradation  effects 
are  well  understood  and  known  to  be 
minor,  Uie  ability  to  maintain  a  spent 
fiiel  storage  system  is  assured,  and  the 
Commission  maintains  regulatory 


authority  over  any  spent  fuel  storage 
installation. 

Environmental  Impact 

This  final  rule  amends  10  CFR  part  51 
of  the  Commission's  regulations  to 
modify  the  generic  determination 
currenUy  codified  in  part  51  which  was 
made  by  the  Commission  in  the  Waste 
Confidence  rulemaking  proceeding.  That 
generic  determination  was  that  for  at 
least  30  years  beyond  the  expiration  of  a 
reactor's  operating  license  no  significant 
environmental  impacts  will  residt  trom 
the  storage  of  spent  fuel  in  reactor 
faciUty  storage  pool  or  independent 
spent  fuel  storage  installations  located 
at  reactor  or  away-from-reactor  sites. 
The  modification  provides  that  if 
necessary,  spent  fuel  generated  in  a 
reactor  can  be  stored  safely  and  without 
significant  environmental  impacts  for  at 
least  30  years  beyond  the  licensed  life 
for  operation  of  any  reactor.  The 
licensed  life  for  operation  of  a  reactor 
may  include  the  term  of  a  revised  or 
renewed  license.  The  environmental 
analysis  on  which  the  revised  generic 
determination  is  based  can  be  found  in 
the  revision  and  supplement  to  the 
Waste  Confidence  findings  published 
elsewhere  in  this  issue,  lliis  final 
rulemaking  action  formally 
incorporating  the  revised  generic 
determination  in  the  Commission's 
regulations  does  not  have  separate 
independent  enviroiunental  impact.  The 
supplemental  assessment  and  revisions 
to  the  Waste  Confidence  findings  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seg.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0021. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "The  rule  describes  a  revised 
basis  for  continuing  in  effect  the  current 
provisions  of  10  CFR  51.23(b)  which 
provides  that  no  discussion  of  any 
environmental  impact  of  spent  fuel 
storage  in  reactor  facility  storage  pools 
or  independent  spent  fuel  storage 
installations  [ISFSI]  for  the  period 
following  the  term  of  the  reactor 
operating  license  or  amendment  or 
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imtiai  VSPSX  Keense  or  ameiriment  for 
which  application  is  made  is  required  in 
any  environmental  wport. 
environmental  impact  statement, 
enwinMnsenlai  aaace— ent  or  oAer 
analysis  ptepwed  in  oomection  vntk 
certain  actions.  T1^  rale  affects  onijr  Ae 
licowii^  am)  speratioa  of  nuclear 
power  pIpiHa  EMfHes  seeking  or  hotcKag 
CnOTiiisien  ttceiiBae  for  sacb  fociSties 
do  net  foU  withai  the  seepe  ef  Ite 
dsfinilkw  of  smsit  besiecsses  foond  ki 
ssdion  M  ^  the  SnaO  Ihim'iiBSS  Act  15 
U.SLC  932,  in  theSnaB  Btistness  Soe 
Standards  set  o«t  ii»  regirfatieiis  issued 
by  the  ShmR  Bosioess  AdiiBisfcatieB  at 
13  CFR  part  121,  or  in  Ae  NRCs  size 
standards  pubfohed  Oecenber  9,  f99S 
(50  FR  50241). 

BackfitAaalysk 

This  fmal  nls  does  mtf  Bodify  cr  add 
to  sjnteoM,  sUatJaiea.  coipomiits  or 
design  of  a  &cibt3r.  the  rtsnion  apptowat 
or  DiHinifBctBring  ticcnse  for  a  Eacitiljr;  er 
the  pracedascs  or  ocganaatioa  rsqoto) 
to  design.  uiualiaU  or  opsmle  a  facility. 
Accon^agly.  ne  beckfit  naljPBis 
pursnanftD  MCFR  SSLHiefe)  is  retfoired 
for  this  r 


List  of  Subjects  is  10  CFR  Part  SI 

AdministratioB  ptactice  and 
procedure.  Eaarinmmmlak  ■apact 
statement.  Nodearmaterielt.  Nndear 
power  plmts  aad  reactasa.  Repasting 
and  recordkeeping  reqaiienienta. 

For  the  reasons  set  otit  in  the 
preamble  uni  under  tfie  antfiorfiy  of  the 
Atomic  Baergy  Act  of  1994,  aa  amended, 
the  Energy  Reorgairization  Act  of  1974. 
as  amended  and  5  U.S.C.  552  and  553, 
the  NSC  ia  adapting  tbe  foMo«ii« 
amendment  to  10  CFR  part  51. 


UCEiBMQ  ilMD  RELATED 


PART 

PROTECnOM 
DOMESTIC 
REGULATQRV 

1.  The  authority  dtation  for  part  51 
continues  to  read  as  follows: 

Authority:  Sec  181,  88  Stat.  948.  as 
amended  (42  O&C  2201  >:  sees.  Xa.  m 
amendML  202,  M  Stat  USa.  a*  waendtd.  1244 
(42  U.&C  5841. 58421. 

Subpart  A  also  iaaued  under  Nab'onal 
Environmentaf  Policy  Act  of  1988,  sees.  I0Z, 
10«.  186. 89  Slat.  8S»-854,  n  amended  [42 
U.S.C.  4332, 4334, 4335);  and  Alb.  L  99-8M. 

TitiiB.KSSit.3oa3-308i.SKtkNisn.aai 

51.3a  S1.8a  SL8t  SLaa  aad  3X87  ^ao  iasosd 
under  sees.  US.  141.  Pab.  L.  ST-ttS.  m  StaL 
2232  2241.  aad  tec.  148.  PuhL  L  lae^aa,  1M 
Stat.  U30-223  (42  D.SjC  lUSS.  10181. 1018^ 
Section  51.22  also  issuad  under  sec  274. 73 
Stat.  68a  as  amended  by  82SUL  3038^838 
(42  U.S.C.  2021)  and  under  Nuclear  Waste 
Policy  Act  of  18S2.  sec.  121, 98  Slat  Z2»{e 
U.S.C.  lOMl).  SbcB— s  51.4*,  81.^,  and  91.14 


filM  iSMRO  wMwr  rfucteflT  In  nte  nnfcjr  Act 
of  1982,  sec  1M(Q^  99  Slat;  2Zl«h  as  amemled 
(42  U.S.C.  lOlSiif^ 

2.  Secfion  51.29,  paragraph  [a]  is 
revised  to  read  as  fouowsr 


S51.2S 


lotnosiqniHsant 
I  mpacL 

(a)  The  rnrnMiaainn  hss  made  a 
generic  detenninaten  that,  if  necesaary. 
spoit  ftiel  generated  in  any  reactes  gmm. 
be  stored  aafiely  and  without  significant 
environmealal  impacts  for  at  least  30 
years  beyond  the  Bcensed  nCe  for 
operation  (which  noay  include  the  term 
of  a  revised  or  renewed  Keense]  of  that 
reactor  at  its  spent  fuel  storage  basin  or 
at  either  onsile  or  offsile  independent 
spent  fuel  storage  installations.  F\irther, 
the  ConHniasion  believes  there  is 
reasonable  assurance  tfiat  at  least  one 
mined  geologic  repository  wilf  be 
available  within  tfie  first  quarter  of  the 
twenty-fkst  centmy.  and  sufficient 
repository  capacity  wffi  be  avaflabhi 
witnn  30  jfeais  beyond  the  licensed  fife 
for  operation  of  any  reactor  to  (fispose 
of  the  commercial  h^ll4eve)  waste  aid 
spent  foe)  esiginati*g  in  such  reactor 
and  generated  ap  t»  that  tiaw. 
*        •        •       •        • 

Dated  at  RodnriRe,  Maryland  Ibis  Tttb  day 
of  Sq>teaiber.  19901 

For  the  NaclBar  RegJakwy  Coawissicit 
Samuel  |.  Chilk. 

Secretary  of  the  Commitsfon. 

[FR  Doc  90-21889  Ptted  9^17-99!  8:45  a  jn.} 
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Waat#  OanRnsNca  DacMioB  ra8ViM9 
agency:  Nuclear  Re^ilatory 

ACnoifc  Review  and  Knal  RevisiaB  ef 
Waste  Coefidence  Decision. 

summary:  On  August  31. 1984,  the 
Nuclear  Regulatory  Commission  (NRC) 
issued  a  final  decision  on  what  has 
come  to  be  known  as  its  "Waste 
Confidence  Proceeding."  The  purpose  of 
that  proceeding  was  "...to  assess 
genericaUy  the  degree  of  assurance  now 
available  that  radioactive  waste  can  be 
safely  (fisposed  of,  to  determine  wften 
such  disposal  or  offsite  storage  will  be 
available  and  to  determine  whether 
radioactive  waste  can  be  safe^  stored 
onsite  pest  die  expiration  of  existiog 
facility  licenses  onln  offsite  dispusat  or 
storage  is  araflaMe."  (49  FR  MBB8>,  Tlie 
Conuuisskni  noted  in  1964  that  fts  Waste 
Conndenee  Decision  was  ansYoMbbiy 
in  the  natare  of  a  pretfiction,  and 


committed  to  review  its  conclusions 
"...should  significant  and  pertinent 
unexpected  events  occur  or  at  least 
every  five  years  unlit  a  repository  is 
avaifable."  The  purpose  of  this  notice  is 
to  present  the  fincfings  of  the 
Commission'^B  first  review  of  thai 
Decision. 

The  Commission  has  reviewed  its  five 
findings  end  the  rationale  for  theoi  in 
light  of  devetopmenla  since  19M.Thia 
revised  Waste  Confidence  Decisien 
supplements  ttkose  1984  finftng^  and  the 
environmentfll  aaa^sia  siippnrtiag  them. 
The  Commission  is  revising  the  second 
and  flourtk  findings  in  the  Waste 
Confidence  Deciaien  aa  follows: 

Finding  2:  The  Commission  fiada 
reasoaable  assurance  that  at  least  one 
mined  geologic  cepository  will  be 
available  wnthin  the  first  ^aaeter  oC  th* 
twenty-first  ceatiary,  and  thai  sirfineat 
repository  capacity  wiU  be  avaiinble 
within  30  yean  heyend  tke  linsfiaed  life 
for  operaliaB  (which  any  iofilfti  the 
term  d  a  levised  ot  renewed  Bcoaae)  el 
any  reactsr  tn  diapoae  ai  the  < 
hi^-level  fadioaetfwe  weal 
foel  origjinating  in  sack  laacter  md 
generattd  v^  te  that  tiaae. 

Finding  4e  The  Caiamiisi 
reasonaUe  eeaanaoe  that  if  i 
spent  fuel  generated  in  any  reactv  can 
be  stored  safely  and  without  significant 
environmental  impacts  for  at  least  30 
years  beyond  the  Iktnesd  }Sh  for 
operation  (which  may  incMe  the  fem 
of  a  revised  or  renetwed  Uesnse)  of  that 
reactor  al  tis  spent  foei  starage  basin,  or 
at  either  onsAs  ero^ile  indepcHdeat 
spent  fuel  storage  inet^ationa, 

The  Conanssien  is  fuuffiredeg  the 
remakiing  finings.  Each  finding,  any 
revisiena,  and  die  reasons  for  revising  ar 
reMnnnfiig  then  are  set  farln  in  the 
body  of  the  review  below. 

The  Commtssien  aho  issued  two 
corapeBJon  rulemaking  amencbneirts  at 
the  time  it  issned  the  IflBf  Waste 
Confidence  Detisiun.  The  Cbinniis8ion*s 
reactor  licensing  nde,  10  CFR  part  50, 
was  amended  to  reqnire  each  Bcensed 
reactor  operator  to  submit,  no  later  than 
five  years  before  expiration  of  the 
operating  license,  plans  for  managing 
spent  fuel  at  the  reactor  site  until  the 
spent  fiiel  is  transferred  to  the 
Department  of  Energy  (DOE}  for 
disposal  onder  the  Nuclear  Waste  Pbiky 
Act  of  1982  P4WPA).  10  CFK  part  51.  the 
rule  defim'ng  NRCs  responsibillQea 
under  the  National  Envisonmentat  Poficy 
Act  (NEPA].  was  amended  to  provble 
that,  in  connection  widv  the  issuance  or 
amendment  of  a  reactor  operatfog 
license  or  hiilial  license  for  an 
independent  spent  foet  storage 
instaUstfon.  no  discussion  of  any 


environmental  impact  of  spent  fuel 
storage  is  required  for  the  period 
following  expiration  of  the  license  or 
amendment  applied  for. 

In  keeping  with  the  revised  Findings  2 
and  4.  the  Commission  is  providing 
elsewhere  in  this  issue  of  the  Fadval 
Register  conforming  amendments  to  its 
10  CFR  part  51  rule  providing  procedures 
for  considering  in  licensing  proceedings 
the  environmental  effects  of  extended 
onsite  storage  of  spent  fuel. 

Finally,  the  Commission  is  extending 
the  cycle  of  its  Waste  Confidence 
reviews  bom.  every  five  years  to  every 
ten  until  a  repository  becomes  available. 
In  its  1984  Decision,  the  Commission 
said  that  because  its  conclusions  were 
"..jmavoidably  in  the  nature  of  a 
prediction,"  it  would  review  them 
"...should  significant  and  pertinent 
unexpected  events  occur,  or  at  least 
every  five  years  until  a  repository  ...is 
available."  As  noted  below,  the 
Conunission  now  believes  that 
predictions  of  repository  availability  are 
best  expressed  in  terms  of  decades 
rather  than  years.  To  specify  a  year  for 
the  expected  availability  of  a  repository 
decades  hence  would  misleadingly 
imply  a  degree  of  precision  now 
unattainable.  Accordingly,  the 
Commission  is  changing  its  original 
commitment  in  order  to  review  its 
Waste  Confidence  Decision  at  least 
every  ten  years.  This  would  not, 
however,  disturb  the  Commission's 
original  commitment  to  review  its 
Decision  whenever  significant  and 
pertinent  unexpected  events  occur.  The 
Commission  anticipates  that  such  events 
as  a  major  shift  in  national  policy,  a 
major  unexpected  institutional 
development,  and/or  new  technical 
Information  might  cause  the  Commission 
to  consider  reevaluating  its  Waste 
Confidence  Findings  sooner  than  the 
scheduled  ten*year  review, 

FOR  FURTHER  MFORMATION  CONTACT: 

John  Roberts,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (202)  492-0608. 
StiFPtEMENTARY  information: 

Analysis  of  Public  Comments  on  the 
Ftoposed  Watte  Confidence  Decision 
Review. 

1 J  Introductfon 

Comments  were  received  from  a 
Federal  agency,  the  public  interest 
sector,  the  nudear  industry,  and  one 
State  as  listed  below  in  order  of  their 
receipt: 

Duke  Power  Company 

Public  Citizen 

Edison  Electric  Institute 

Malady  Mun^y  (State  of  Nevada) 


Yankee  Atomic  Electric  Company 

Department  of  Energy 

Philadelphia  Electric  Company 

Commonwealth  Edison 

Virginia  Electric  and  Power  Company 

Marvin  I.  Lewis,  Registered 
Professional  Engineer 

Florida  Power  ft  Light  Company 

The  majority  of  the  commenters  were 
supportive  of  the  Commission's 
proposed  decision  and  rule.  The 
coniments  were  consolidated  into  a  total 
of  19  issues  to  be  addressed.  Each  of 
these  issues  is  discussed  under  the 
Commission  finding  to  which  it  relates. 
Two  additional  issues,  not  raised  by 
commenters,  are  treated  under  the 
heading  "Other  Relevant  Issues."  The 
"Other  Relevant  Issues"  section 
includes  consideration  of  the  petition  by 
the  State  of  Vermont  to  intervene  in  the 
consideration  of  the  extension  of  the 
operating  license  for  Vermont  Yankee 
and  the  potential  for  non-payment  of  the 
one-time  fee  for  spent  nuclear  fuel 
generated  prior  to  April  1983  into  the 
Nudear  Waste  Fund; 

zn  Analysto  of  Issoes  Related  to 
Commission  Findings 

2.1  The  Commission's  Pint  Finding 

The  Commission  finds  reasonable 
assurance  that  safe  disposal  of  high-level 
radioactive  waste  and  spent  fuel  in  a  mined 
geologic  repository  is  technically  feasible. 

Issue  No.  1:  Technical  Feasibility  of 
Safe  Disposal  in  a  Mined  Geologic 
Repository 

Comment 

The  commenter  representing  Public 
Citizen  (PC)  stated  that  there  is  still  not 
adequate  assurance  that  permanent, 
safe  disposal  of  high-level  radioactive 
waste  in  a  mined  geologic  repository  is 
technically  feasible.  In  support  of  tUs, 
the  commenter  indicated  that  a  number 
of  major  sdentific  panels  have  pointed 
out  that  there  is  no  technical  or 
sdentific  basis  for  knowing  for  sure  that 
geologic  disposal  is  possible.  As  an 
example,  PC  stated  that  President 
Carter's  Office  of  Science  and 
Technology  Policy  (OSTP)  found  in  1979 
a  rather  general  consensus  among 
scientists  that  a  technology  base 
"suffident  to  permit  complete 
confidence  in  the  safety  of  any 
particular  repository  design  or  the 
suitability  of  any  particular  site"  was 
still  lacking.  PC  further  stated  that  more 
recently,  a  Waste  Isolation  Systems 
Panel  of  the  National  Academy  of 
Sdences  pointed  out  many  areas  of  the 
geologic  disposal  problem  where 
technical  uncertainties  exist,  and  where 
"more  information  is  needed"  PC  also 
stated  that  the  technical  difficulties 
presented  by  a  million-year  disposal 


problem  are  unprecedented  and 
enormous,  and  that  there  have  been  no 
major  findings  since  (the  above  studies) 
that  have  resolved  the  uncertainties  to 
the  point  where  it  is  possible  to  be 
assured  that  geologic  disposal  is 
technically  feasible. 

NRC  Response 

The  issue  of  the  technical  feasibility 
of  the  safe  disposal  of  spent  nudear  fuel 
and  radioactive  waste  has  been 
addressed  at  length  in  the  Commission's 
1989  Proposed  Waste  Confidence 
Decision  Review  (54  PR  39767; 
September  28, 1989)  as  well  as  in  the 
original  1984  Waste  Confidence 
Decision  (49  FR  34658:  August  31. 1984). 
While  those  discussions  addressed  the 
concerns  raised  by  the  comment,  it  is 
useful  to  provide  additional  spedfic 
responses  to  them.  The  comment  that 
major  sdentific  panels  have  pointed  out 
that  there  is  no  technical  or  scientific 
basis  for  knowing  for  sure  that  geologic 
disposal  is  possible  makes  reference  to 
President  Carter's  OSTP  statement  in 
1979.  Contrary  to  the  comment,  the 
OSTP  statement  does  not  support  the 
contention  that  there  is  no  technical  or 
scientific  basis  for  knowing  for  sure  that 
geologic  disposal  is  possible.  Rather,  it 
remarks  on  the  lack  of  a  technology 
base  sufficient  to  permit  complete 
confidence  in  the  safety  of  any 
particular  repository  design  or  the 
suitability  of  any  particular  site.  The 
information  base  necessary  to  license  a 
repository  is  still  being  developed  This 
indudes  information  on  site 
characterization,  repository  design, 
waste  package  design,  and  the 
performance  assessment  of  the  entire 
disposal  system.  The  complete  body  of 
such  necessary  information  is  expected 
to  be  in  hand  only  at  the  completion  of 
the  developmental  studies  and 
characterization  work  being  undertaken 
by  the  DOE  It  is  at  this  point  that  the 
DOE  will  be  in  a  position  to  apply  for  a 
license  from  the  NRC  and  seek  NRCs 
approval  of  the  safety  of  its  proposed 
site  and  repository  design. 

The  Commission  also  notes  that  the 
OSTP  statement  was  made  over  a 
decade  aga  prior  to  the  completion  of  e 
substantial  amoimt  of  work  which  has 
addressed  many  of  the  issues  related  to 
disposal  technology.  While  the 
Commission  recognizes  that  more 
information  is  needed  and  that  the 
technical  difficulties  are  challenging, 
there  is  no  basis  to  believe  that  safe 
disposal  in  a  repository  is  impossible,  or 
even  that  it  is  not  likely.  No  major 
breakthrough  in  technology  is  required 
to  develop  a  mined  geologic  repository. 
Rather,  there  is  a  need  to  add  to  the 
current  extensive  body  of  technical 
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isfonnation  already  available  and  apply 
it  to  an  evaluation  of  specific  sites  and 
engineering  designs. 

Regarding  the  commenter's  emphasis 
on  the  need  for  resolution  of 
uncertainties  to  assure  the  technical 
feasibihty  of  geologic  disposal,  we 
would  respond  that  the  Commission  did 
not  state  that  the  feasibility  of  a  mined 
geologic  repository  was  assured,  in  the 
absolute  sense,  but  that  it  had  found 
reasonable  assurance  in  the  feasibility 
of  mined  geologic  disposal  on  the  basis 
of  a  thorough  review  of  the  technologies 
needed  to  achieve  this  disposal. 

Issue  No.  2:  Difficulty  in  Evaluating 
Compliance  with  Repository  Safety 
Standards  Over  Long  Time  Periods 

Comment 

The  PC  commenter  also  raised  the 
issue  of  what  he  termed  the  "inability  to 
predict  with  a  reasonable  degree  of 
certainty  that,  once  buried,  the  waste 
will  remain  contained  [in  the  geologic 
repository]  for  the  required  time  period." 
The  commenter  noted  uncertainties 
related  to  geologic  stability,  engineered 
barriers,  rock-waste  interactions,  and 
groundwater  hydrology  which 
contribute  to  the  difficulty  of  evaluating 
compliance  with  safety  standards  over 
the  long  time  periods  involved  in 
radioactive  waste  isolation.  The 
commenter  concluded  that  although 
these  problems  may  be  able  to  be 
resolved,  there  is  not  a  basis  for 
assurance  that  this  will  be  the  case. 

NRC  Response 

The  NRC  beUeves  that  existing  safety 
assessment  techniques  have  the 
potential  to  provide  a  basis  for  deciding 
whether  proposed  radioactive  waste 
disposal  systems  are  acceptable.  We 
recognize  the  difficulty  of  predicting 
with  a  high  degree  of  accxiracy  the 
maximum  impacts  a  repository  would 
have  on  human  health  and  the 
environment  especially  in  the  very  far 
future.  It  will  likely  not  be  possible  to 
test  empirically  the  ability  of  models  to 
predict  long-term  repository 
performance  to  the  same  extent  as 
models  for  short-term  performance. 
However,  we  believe  existing 
technology  can  provide  a  sufficient  level 
of  safety  for  present  and  future 
generations  under  certain  conditions. 
These  conditions  include  addressing  the 
uncertainties  inherent  in  projecting  far 
into  the  future  and  in  modelling  complex 
heterogeneous  natural  systems,  and 
acquiring  and  evaluating  data  on 
specific  sites. 

We  also  note  that  the  language  of  the 
original  Environmental  Protection 
Agency's  (EPA)  Environmental 
Radiation  Standards  for  Management 
and  Disposal  of  Spent  Nuclear  Fuel 


High-Level  and  Transuranic  Wastes  (40 
CFR  part  191)  does  not  require  absolute 
assurance  that  containment 
requirements  will  be  met.  Rather,  it 
recognizes  the  uncertainties  involved  in 
projecting  repository  performance  fat 
into  the  future,  and  states  "Instead, 
what  is  required  is  a  reasonable 
expectation,  on  the  basis  of  the  record 
before  the  implementing  agency,  that 
compUance  with  Sec.l91.13(a)  will  be 
achieved." 

Issue  No.  3:  Unanticipated  Difficulties  in 
Developing  the  WIPP  Facility 

Comment 

PC  also  indicated  that  the  Waste 
Isolation  Pilot  Plant  (WIPP)  has  not 
opened  because  of  numerous 
unanticipated  difficulties,  including 
leakage  of  salt  water  into  the  site.  PC 
states  that  this  leakage,  which  was  not 
anticipated  prior  to  the  beginning  of 
construction  in  the  early  1980s,  shows 
that  even  on  a  scale  of  a  few  years, 
geologic  events  in  a  repository  are 
unpredictable~to  say  nothing  of  events 
on  a  time  scale  of  hundreds  of 
thousands  of  years. 

NRC  Response 

Although  the  NRC  does  not  have 
oversight  responsibility  for  the  WIPP 
project,  NRC  does  monitor  DOE 
progress  on  WIPP  intiofar  as  it  may  offer 
valuable  insight  into  efforts  to  license  a 
repository  for  commercial  high-level 
waste  and  spent  fuel.  For  example,  DOE 
must  demonstrate  compliance  with  the 
EPA  standard  in  order  to  operate  the 
WIPP  facility.  NRC  cognizance  of  DOE 
efforts  to  implement  the  EPA  Standard 
at  WIPP  could  help  provide  information 
and  consensus-building  in  the 
implementation  of  the  EPA  Standard  for 
the  commercial  high-level  waste 
repository. 

The  NRC  does  not  consider  the 
occurrence  of  brine  pockets  at  the  WIPP 
site  as  a  factor  that  might  diminish  its 
confidence  in  the  technical  feasibility  of 
a  mined  geologic  repository.  The 
Commission  does  not  expect  that  site 
characterization  of  a  candidate  site  will 
proceed  free  from  all  difficulty.  We  have 
urged  DOE  to  establish  a  planning 
mechanism  for  timely  development  and 
implementation  of  contingency  plans  at 
Yucca  Mountain  to  address  problems 
during  site  characterization  as  they 
arise.  DOE  has  announced  a  n^w  focus 
on  surface-based  testing  for  the  Yucca 
Mountain  site  in  its  Reassessment 
Report  to  Congress.  Under  this  program, 
the  primary  goal  of  testing  is  to  identify 
features  of  the  site  which  would  render 
it  unsuitable  for  a  repository.  If  such 
features  are  identified,  DOE  would 
notify  Congress  and  the  State  of 
Nevada,  and  terminate  site  specific 


activities.  A  finding  ttiat  the  Yucca 
Mountain  site  is  unsuitable  would  likely 
lead  to  delays  in  repository  availability 
while  another  candidate  site  is 
identified  and  characterized,  however  it 
would  not  diminish  confidence  in  the 
technical  feasibility  of  geologic  disposal. 

Issue  No.  4:  Impact  of  the  BEIR  V  Report 
on  the  Commission 's  Decision 

Comment 

Marvin  Lewis  drew  attention  to  the 
recent  findings  of  the  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR  V)  in  their  report  on  the  Health 
Effects  of  Exposure  to  Low  Levels  of 
Ionizing  Radiation.  The  commenter 
stated  that  the  BEIR  V  study  indicated 
that  the  danger  from  radioactivity  is  four 
or  more  times  higher  than  previously 
known.  The  commenter  further  stated 
that  the  BEIR  V  findings  will  require  that 
the  NRC  change  many  of  its  radiation 
protection  guidelines  and  rules.  He  also 
requested  &at  the  NRC  stop  all  action 
on  the  Waste  Confidence  Decision 
Review  until  the  Commission  can 
determine  the  effect  of  the  BEIR  V  report 
on  the  Decision. 

NRC  Response 

The  Commission  has  been  aware  for 
some  time  of  the  scientific  data 
underpinning  the  estimate  of  risk  frtnn 
radiation  exposure  contained  in  the 
BEIR  V  report.  Much  of  this  information 
has  been  incorporated  in  the 
Commission's  forthcoming  revisions  to 
its  radiation  protection  requirements  (10 
CFR  part  20).  For  reasons  stated  below, 
however,  the  Commission  does  not 
foresee  any  impact  of  the  BEIR  V  report 
on  the  Waste  Confidence  Decision. 

The  BEIR  V  report  is  the  latest  in  a 
series  of  reports  dealing  principally  with 
the  effects  of  low-LET  radiation  in 
humans,  e.g.,  radiation  such  as  beta 
particles  and  gamma  photons.  The 
report  covers  radiation  carcinogenesis, 
genetic  effects,  and  effects  on  the 
developing  embryo/fetus.  The  report 
also  includes  new  information  related  to 
the  dosimetry  of  the  Japanese  atomic 
bomb  survivors,  and  new 
epidemiological  information.  The  NRC 
staff,  other  Federal  agencies,  and 
national  and  international  organizations 
are  currently  reviewing  both  the  BEIR  V 
report  and  the  report  issued  in  1988  by 
\ke  United  Nations  Scientific  Committee 
on  the  Effects  of  Atomic  Radiation 
(UNSCEAR). 

The  estimates  of  risk  due  to  low-I£T 
radiation  in  the  BEIR  V  report  are  based 
principally  upon  effects  observed  in 
populations  exposed  to  hi^  doses  ai^d 
at  high  dose  rates.  These  effects  are 
then  extrapolated  using  statistictd 
modeling  to  predict  effects  at  low  doses 


and  dose  rates.  The  extrapolations  to 
low  dose  and  dose  rate  lead  to 
significant  uncertainties  in  the  estimates 
of  risk  bi  the  KIR  V  report.  The 
estimates  of  risklbr  fatal  cancer 
induction  in  the  BEIR  V  report  are  from 
three  to  four  times  larger  than  the 
estimate  frt>m  the  preferred  model  of  the 
BEIR  III  report  in  1980.  However,  the 
new  BEIR  V  estimate  is  within  the 
overall  range  of  risk  estimates  and 
uncertainties  frtnn  the  different  models 
presented  in  BEIR  UL 

It  is  important  to  note  that  the  BEIR  V 
report  only  addresses  the  issue  of  risk 
estimates  for  radiation  effects.  The  BEIR 
committee  did  not  make  any 
recommendations  aa  acceptable  risk  or 
on  the  potential  impacts  of  the  risk 
estimates  to  dose  limits  or  standards  for 
radiation  protection.  Efforts  are 
underway  by  the  International 
Commission  on  Radiological  Protection 
(ICRP),  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP), 
and  the  Committee  on  Interagency 
Radiation  Research  and  Policy 
Coordination  (CIRRPC)  of  the  Executive 
Office  of  the  {Resident  to  reach  some 
measure  of  consensus  on  the  impacts  of 
the  revised  risk  estimates  to  radiation 
protection  standards. 

Under  section  121(a)  of  the  Nuclear 
Waste  Policy  Act  (NWPA),  NRC  is 
required  to  tasue  technical  requirements 
and  criteria  that  it  will  apply  in 
approving  or  disapproving  a  repository. 
"These  requirements  and  criteria  must  be 
consistent  with  the  high-level  waste 
disposal  standards  promulgated  by  the 
Environmental  Protection  Agency. 
Demonstration  of  compliance  with  the 
EPA  standard  was  discussed  under  the 
rationale  for  Finding  1  in  the 
Commission's  Proposed  Waste 
Confidence  Decision  Review.  ^ 

The  NRC  does  not  believe  that 
'  numerical  criteria  for  individual 

protection  requirements  are  at  issue  in 
.  its  Waste  Confidence  Proceeding.  The 
broader  issee  of  demonstrating 
compliance  with  EPA  release  limits 
using  probabilistic  analyses  was  a 
concern  of  the  NRC  staff  and  the  NRCs 
Advisory  Committee  on  Nuclear  Waste 
in  preparing  the  Proposed  Waste 
Confidence  Decision  Review.  As  stated 
in  the  Proposed  Waste  Confidence 
Decision  Review,  the  NRC  staff  is 
closely  monitoring  EPA's  progress  on 
issuing  its  revised  standards  to  assure 
that  EP.^  methodologies  for 
demonstrating  compliance  with  them 
can  be  applied  by  NRC  to  evaluate 
DOE'S  demonstration  of  compUance. 
NRC  will  also  monitor  DOE  efforts  to 
demonstrate  compliance  with  the  EPA 


standard  at  die  Waste  Isolation  Pilot 
Plant  fsdlity  for  transuranic  wastes. 

2.2  The  Commission 's  Second  Finding 

The  Conmisaion  finds  leaaonablt 
assorance  that  at  iaast  one  mined  fsdosic 
repository  will  be  available  witMo  the  first 
quarter  of  tlie  twenty-first  cantury,  and  that 
sufiident  rapoiitory  capacity  will  ba 
available  within  30  years  beyond  tha  licensed 
life  for  operation  (which  may  inchide  the 
tenn  of  a  revised  or  renewed  license)  of  any 
reactor  to  dispoaa  of  the  commercial  high- 
level  radioactive  waste  and  spent  fuel 
originating  in  such  reactor  and  generated  up 
to  that  time. 

Issue  No.  5:  Expected  Date  for 
Repository  A  vailability 

Comment 

Malachy  Murphy  (State  of  Nevada) 
and  Public  Citizen  expressed  a  lack  of 
support  for  the  Commission's  proposed 
second  finding.  These  commenters  argue 
that  the  finding  should  be  revised  to 
reflect  the  2010  date  for  repository 
availability  announced  in  DOE's 
November  1969  Reassessment  Report  to 
Congress.  They  believe  that  the  NRCs 
"confidence"  date  of  2025  for  repository 
availability  may  be  exceeded  if  the 
Yucca  Mountain  site  is  found  to  be 
unsuitable  sometime  after  the  year  2000 
because  there  might  not  be  enough  time 
to  locate,  characterize,  license  and 
construct  a  repository  at  another  site  by 
2025.  The  commenter  from  Public  Citizen 
also  finds  that  even  if  the  Yucca 
Mountain  site  were  fotmd  to  be  suitable, 
a  repository  there  might  not  be  available 
until  after  2025.  "This  commepter 
'C(mclttded  that  it  would  be  more 
conservative  to  assume  that  four 
candidate  sites  would  be  found  to  be 
unsuitable  during  the  course  of  site 
characterization  and  that  there  is  no 
basis  for  assurance  that  a  repository 
would  be  available  before  2055. 

NRC  Response 

"The  NRC  does  not  believe  it  is 
necessary  to  change  the  proposed 
second  finding  to  reflect  DOE's  revised 
date  for  repository  availability  of  2010. 
NUC  anticipated  an  extension  of  several 
years  in  DOE's  schedule  when  it  issued 
its  proposed  revised  second  finding. 
NRC  took  the  position  that  if  the  Yucca 
Mountain  site  were  found  to  be 
unsuitable  on  or  before  the  year  2000,  it 
was  reasonable  to  expect  that  an 
alternative  site  could  be  identified  and 
developed  in  time  for  repository 
availability  by  2025. 

NRC  continues  to  believe  that  if  DOE 
determines  that  the  Yucca  Mountain  site 
is  unsuitable,  it  will  make  this 
determination  by  about  the  year  2000. 
DOE's  program  Is  now  focused  on 
surface-based  testing  designed  to 
identify  features  of  the  site  which  would 


render  it  unsuitable  for  a  repoeitory.  The 
only  significant  barriers  to  DOE 
proceeding  with  site  characterization  at 
Yucca  Mountain  are  the  development  of 
a  quality  assurance  (QA)  program 
acceptable  to  NRC,  completion  of  study 
plans  for  site  characterization  activities 
they  wish  to  begin,  and  resolution  of  tfie 
impasse  between  DOE  and  the  Stste  of 
Nevada  regarding  permits  for  drilling. 
DOE  has  made  significant  progress  (in 
the  development  of  a  QA  program  for  its 
site  characterization  activities.  It  is 
possible  tfiat  this  work  will  be 
completed  and  accepted  by  late  1990  or 
eariy  1991.  Regarding  the  impasse  with 
the  State  of  Nevada,  both  DOE  and  the 
State  of  Nevada  have  filed  lawsuits  in 
Federal  Court  in  an  effort  to  resolve  the 
question  of  site  access.  While  any 
litigation  of  this  matter  has  the 
possibility  of  an  unfavorable  outcome 
for  DOE,  the  Commission  believes  that 
Congress  has  aggressively  demonstrated 
in  both  the  Nuclear  Waste  Policy  Act  of 
1982  and  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987  that  it  is 
committed  to  an  orderly  progression  of 
the  repository  program  and  a  resolution 
of  the  radioactive  waste  disposal 
pn^lem.  Accordingly,  NRC  believes 
that  it  is  reasonable  to  assume  that 
Congress  will  not  allow  the 
uncertainties  related  to  the  start  of  site 
characterization  to  continue  for  many 
more  years. 

For  these  reasons,  NRC  believes  that 
the  coming  decade  will  be  ample  time 
for  the  DOE  to  determine  whether  or  not 
Yucca  Mountain  is  unsuitable  and  to 
begin  work  on  an  alternate  site,  if 
necessary.  We  believe  that  Omgress  is 
committed  to  a  resolution  of  the  waste 
problem  and  will  take  measures  to  bring 
this  issue  to  a  close. 

We  would  also  point  out  here  that  the 
Court  decision  that  led  to  the  Waste 
Confidence  Proceeding  did  not  require 
NRC  to  determine  when  a  repository 
would  be  available.  The  Court 
remanded  to  NRC  the  question  of 
"...whether  there  is  reasonable 
assurance  that  an  offsite  storage 
solution  will  be  available  by  the  years 
2007-2009,  the  expiration  of  [Prairie 
Island  and  Vermont  Yankee's)  operating 
licenses,  and  if  not,  whether  there  is 
reasonable  assurance  that  the  fuel  can 
be  safely  stored  at  the  reactor  sites 
beyond  those  dates."  NRC  chose  as  a 
matter  of  policy  not  to  confine  itself  to 
the  storage-related  questions  in  the 
Court's  remand,  but  to  address  the 
broader  issues  of  whether  radioactive 
wastes  could  be  safely  disposed  of. 
when  such  disposal  would  be  available, 
and  whether  such  wastes  can  be  safely 
stored  until  they  are  disposed  of.  NRC 
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was  not  requested  to  determine  nor  has 

it  made  a  detennination  that  a 
repository  must  be  available  by  2025  in 
order  to  protect  public  health  and  safety. 

NRC  does  not  find  a  reasonable  basis 
for  the  argument  that  even  if  the  Yucca 
Mountain  site  were  found  to  be  suitable, 
it  might  not  be  available  by  the  year 
2025.  Surface-based  and  in-situ  testing 
are  expected  to  take  approximately  ten 
years.  The  NWPA  provides  that  NRCs 
review  of  DOE's  license  application  is  to 
be  completed  in  three  years  (with  the 
possibility  of  an  additional  year). 
Construction  is  scheduled  to  take 
another  six  years.  Even  if  each  of  these 
activities  were  to  take  several  years 
longer  than  planned,  a  repository  at 
Yucca  Mountain  could  be  available  well 
before  the  year  2025.  The  limiting 
condition  appears  to  be  the  timing  of 
DOE's  access  to  the  site  to  begin  testing. 

Finally,  we  do  not  believe  it  is 
realistic  to  assiune  for  conservatism  that 
four  candidate  sites  will  be  found 
unsuitable  before  an  acceptable  site  is 
characterized,  licensed  and  built.  To 
date,  no  candidate  site  for  a  repository 
has  been  found  to  be  unsuitable  for 
technical  reasons.  However,  if  the 
Yucca  Mountain  site  is  found  to  be 
unsuitable,  an  alternative  site  would 
have  to  undergo  a  similar  process  of 
site-screening  and  characterization  to 
determine  its  suitability.  We  believe  it  is 
reasonable  to  expect  that  experience 
gained  in  the  Yucca  Mountain  site 
characterization  effort  would  provide  a 
better  basis  for  choosing  an  alternative 
site.  Furthermore,  it  may  be  possible  to 
complete  site  suitability  testing  at 
another  site  at  a  faster  pace  than  at 
Yucca  Mountain  given  the  benefits  of 
lessons-learned  at  that  site. 

Issue  No.  ft-  Clarification  of  the  NRCs 
Role  in  the  Licensing  SuppoiPSystem 
(LSS) 

Comment 

The  DOE  commented  that  it  was  not 
clear  what  NRC  meant  by  the  words 
"implementing  it"  in  the  statement 
"DOE  has  the  responsibility  for 
designing  the  LSS  and  bearing  the  costs 
associated  with  it  and  NRC  will  be 
responsible  for  implementing  it" 

NRC  Response 

In  its  Proposed  Waste  Confidence 
Decision  Review,  NRC  included  a 
description  of  the  Licensing  Support 
System  (LSS)  under  its  discussion  of 
"Measures  for  dealing  with  Federal- 
State-Local  concerns."  The  LSS  is 
intended  to  provide  participants  in  the 
repository  licensing  proceeding  early 
access  to  documents  relevant  to  the 
licensing  decision. 

To  eliminate  any  confusion  regarding 
NRCs  responsibiUties  for  the  LSS«  the 


above  sentence  in  the  Proposed 
Decisiein  Review  will  be  eliminated  and 
the  foUowing  description  will  be.    , . . . 
inserted  in  its  place:  "DOE  is 
responsible  for  the  design,  development, 
procurement  and  testing  of  the  LSS.  LSS 
design  and  development  must  be 
consistent  with  objectives  and 
requirements  of  the  Commission's  LSS 
rulemaking  and  must  be  carried  out  in 
consultation  with  the  LSS  Administrator 
and  with  the  advice  of  the  Licensing 
Support  System  Advisory  Review  Panel. 
NRC  (LSS  Administrator)  is  responsible 
for  the  management  and  operation  of  the 
LSS  after  completion  of  the  DOE  design 
and  development  process." 

Issue  No.  7:  Suggestion  for  Reducing 
Licensing  Uncertainties  Related  to 
Spent  Fuel  Transshipments 

Comment 

Commonwealth  Edison  commented 
that  in  order  to  enhance  the  viability  of 
the  option  of  transferring  spent  fuel  from 
retired  reactors  to  others  under  active 
management,  the  NRC  should  reduce,  to 
the  maximum  extent  possible,  licensing 
uncertainties  related  to  such  fuel 
transfers.  The  commenter  also  stated 
that  by  predetermining  that  spent  fuel 
pool  densification  and  alternative  on- 
site  spent  fuel  storage  methods  do  not 
raise  any  significant  hazards 
considerations,  the  NRCs  final  decision 
would  be  strengthened. 

NRC  Response 

The  Commission  evaluates 
appUcations  for  modification  of  spent 
fuel  storage  at  Ucensee's  facilities  or  for 
transshipment  from  one  site  to  another 
on  an  individual  basis.  Such  a  case-by- 
case  consideration  of  the  merits  of  each 
application  ensures  that  all  significant 
safety  issues  are  addressed  in  a 
thorough  manner  and  provides  a 
conservative  approach  for  arriving  at  a 
decision  on  the  merits  of  the  license 
application. 

Issue  No.  8:  Appropriate  Use  of  Nuclear 
Waste  Fund  Monies 

Comment 

Commonwealth  Edison  Company 
(CECo)  refers  to  the  NRCs  statement 
that  DOE  could  accept  responsibility  for 
management  of  spent  fuel  imtil  a 
repository  is  available  in  the  event  that 
a  licensee  becomes  insolvent  prior  to  the 
time  a  geologic  repository  is  ready  to 
accept  spent  fuel.  Funds  fitjm  either  the 
Nuclear  Waste  Fund  (NWF)  or  from  the 
utility  itself  could  be  used  (54  FR  39767, 
at  39788  and  39790).  CECo  comments 
that  the  use  of  the  NWF  monies  for  this 
purpose  would  involve  the  solyent 
utilities  funding  the  storage  of  spent  fuel 
generated  by  the  bankrupt  licensees.  . 
CECo  believes  that  it  is  not  clear  >  j^,^- ,- 
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whether  the  Nuclear  Waste  Policy  Act 
would  allow  NWF  monies  to  be  used  for 
this  purpose  and  suggests  that  NRC 
should  seek  and  analyze  comments  on 
this  issue.  Until  further  evaluation  and 
analysis  has  taken  place,  CECo  believes 
NRC  should  delete  this  as  a  basis  for 
confidence. 

NRC  Response 

The  Commission  believes  that  there 
are  two  related  issues  presented  in  the 
above  comment.  The  first  is  whether 
DOE  can  accept  responsibility  for  spent 
fuel  if  a  utility  is  insolvent  or  otherwise 
no  longer  capable  of  managing  it.  A 
second  related  issue  is,  given  DOE's 
acceptance  of  responsibility  for  the 
spent  fuel,  where  would  DOE  obtain  the 
funds  needed  to  pay  the  costs  of  this 
responsibility?  The  NRC  continues  to    ' 
believe  that  DOE  would  accept 
responsibility  for  spent  fuel 
management  in  the  event  that  a  licensee 
is  unable  to  exercise  its  own 
responsibility.  Further,  the  NRC  believes 
that  DOE  would  have  sufficient 
resources  to  carry  out  any  safety-related 
measures. 

As  indicated  in  the  discussion  under 
Issue  21,  because  DOE  is  not  precluded 
from  accepting  responsibility  for  the 
waste  in  those  situations,  default  is  an 
issue  of  equity  rather  than  public  health 
and  safety.  As  such,  the  Commission 
does  not  believe  that  a  licensee's 
potential  default  has  a  direct  bearing  on 
the  Commission's  Waste  Confidence 
Decision. 

Nevertheless,  because  the  source  of 
funds,  but  not  DOE's  ultimate 
responsibility  is  ambiguous,  the  NRC    > 
has  decided  to  change  the  references 
that  CECo  cites  with  the  bracketed 
words  to  be  deleted  in  the  Final  Waste 
Confidence  Decision  Review: 

If  for  any  reason  not  now  foreseen,  this 
spent  fuel  can  no  longer  be  managed  by  the 
owners  of  these  reactors,  and  DOE  must 
assume  responsibility  for  its  management 
earlier  than  eurrently  planned,  this  quantity 
of  spent  fuel  is  well  within  the  capability  of 
DOE  to  manage  onsite  or  offsite  with 
available  technology  [nnanced  by  the  utility 
either  directly  or  through  the  Nuclear  Waste 
Fund),  (p.39786,  col.l) 

Even  if  a  licensed  utility  were  to  become 
insolvent  and  responsibility  for  spent  fuel 
management  were  transferred  to  DOE  earlier 
than  is  currently  planned,  the  Commission 
has  no  reason  to  believe  that  DOE  would 
[have  insufficient  Nuclear  Waste  Fund 
resources  or  otherwise]  be  unable  to  carry- 
out  any  safety-related  measures  NRC 
considers  necessary.  (p.3839Q,  col.l) 

Issue  No.  9:  Costs  Incurred  Due  to 
Delayed  Acceptance  of^peat  Fuel  at 
Repository  "'■  '■' 
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Commonwealth  Edison  Company 
(CECo)  observed  that  additional  costs 
will  be  incurred  by  licensees  as  a  result 
of  delayed  acceptance  of  spent  fiiel  at 
the  repository.  CECo  believes  that 
consideration  should  be  given  as  to 
Whether  these  costs  will  be  covered  by 
the  Nuclear  Waste  Fund  or  whether  the 
costs  will  be  incurred  directly  by  the 
hcensee. 

NRC  Response 

The  Commission  believes  that  this  is  a 
matter  which  %vill  have  to  be  resolved  in 
another  foruai  in  the  context  of  the 
contracts  between  DOE  and  the 
utilities/ owners  of  spent  fuel.  The 
individual  contracts  currently  specify 
the  dates  by  which  DOE  has  agreed  to 
accept  responsibility  for  the  disposal  of 
spent  fuel.  If  DOE  must  delay  its 
acceptance  of  spent  fuel,  the 
responsibility  for  the  financial 
consequences  of  that  default  would 
have  to  be  determined  at  that  time  by 
reference  to  and  interpretation  of  the 
pertinent  contracts.  The  ultimate  answer 
tu  this  question  will  not  affect  the 
findings  of  the  Waste  Confidence 
Decision.     ]  |  ■ 

Issue  No.  10:  Clarification  of  Discussion 
of  Period  of  Safe  Spent  Fuel  Storage  at 
Dresden  1 

Comment 

Commonwealth  Edison  Company 
(CECo)  comments  that  the  discussion  in 
the  Proposed  Decision  Review  of  the 
.  possible  extended  storage  of  spent  fuel 
from  Dresden  1  is  not  clear  and  should 
be  clarified.  On  the  basis  of  assimiptions 
discussed  in  the  Proposed  Decision 
Review,  CECo  concludes  that  three 
different  dates  could  be  derived  to 
indicate  the  maximum  time  for  onsite 
spent  fuel  storage.  For  Dresden  1,  which 
was  licensed  to  operate  in  1959  and 
permanently  shut  down  in  1978, 30  years 
after  shutdown  would  yield  a  maxinnun 
date  of  2008;  30  years  after  a  full  40-year 
license  term  yields  a  maximum  date  of 
2029;  and  30  years  after  a  full  40-year 
license  term  plus  a  30-year  extension  of 
the  operating  Ucense  would  yield  a  date 
of  2059. 

NRC  Response 

The  NRC  believes  that  CECo  has 
misinterpreted  the  discussion  pertaining 
to  the  maximum  term  of  onsite  spent 
fuel  storage  in  the  Waste  Confidence 
Decision  and  the  bases  and  assumptions 
.  underlying  that  discussion  as  they 
pertain  to  the  specific  circumstances  of 
Dresden  1.  Tlie  generic  discussion  of  the 
derivation  of  the.  maximum  safe  storage 
term  for  the  piuposes  of  the  Waste 
Confidence  Decision  is  contained  in 
pp.39785-90  and  pp.39783-98.  The 
Commission  concluded  on  a  generic  . 
basis  that  "spent  fiiet  generated  in  oiry 


reactor  can  be  stored  safely  and  without 
significant  environmental  impacts  in 
reactor  facility  storage  pools  or 
independent  spent  fuel  storage 
installations  located  at-reactor  or  away- 
firom-reactor  sites  for  at  least  30  years 
beyond  the  licensed  life  for  operation 
(which  may  include  the  term  of  a 
revised  license)  of  that  reactor  at  its 
spent  fuel  storage  basin  or  at  either 
onsite  or  offsite  independent  spent  fuel 
storage  installations"  (proposed  10  CFR 
51.23(8)  at  p.  39968  (Finding  4)  (emphasis 
added)).  The  discussion  and  findings 
were  based  on  technical  and 
institutional  considerations  that  for  the 
sake  of  completeness,  considered 
situations  like  those  at  Dresden  1  that 
differ  from  those  with  most  reactors  that 
are  expected  to  operate  to  full  term  plus 
a  possible  extended  license  term.  For 
Dresden  1,  based  on  proposed  S  51.23(a), 
the  applicable  storage  period  would  be 
30  years  beyond  the  licensed  Ufe  of 
operation,  or  until  2029. 

2.3  The  Commission's  Third  Finding 

The  Commission  finds  reasonable 
assurance  that  high-level  radioactive  waste 
and  spent  fuel  will  be  managed  in  a  safe 
manner  until  sufficient  repository  capacity  is 
available  to  assure  the  safe  disposal  of  all 
high-level  waste  and  spent  fuel. 

Issue  No.  11:  Resolution  of  Contractual 
Conflicts  Between  DOE  and  Licensees 

Comment 

Conunonwealth  Edison  Company 
(CECo)  comments  that  the  NRC  has 
unnecessarily  interjected  itself  into 
issues  involved  in  the  contracts  between 
the  DOE  and  licensees  by  NRCs 
statement  that  it  would  have  more 
confidence  if  the  DOE  and  licensees 
could  resolve  any  imcertainties  by 
reaching  an  early  and  amicable 
resolution  as  to  how  and  when  the  DOE 
will  accept  responsibility  for  spent  fuel. 
CECo  believes  that  the  implication  in 
this  statement  is  that  Ucensees  should 
amend  their  contracts  with  DOE  to 
allow  DOE  additional  time  to  perform 
under  the  contracts  or  that  licensees 
should  refrain  taking  action  against  DOE 
if  it  defaults  under  the  contracts.  CECo 
notes  that  NRC  has  stated  that  its 
confidence  in  safe  storage  is  unaffected 
by  potential  contractual  disputes 
between  DOE  and  ^e  spent  fiiel  owners 
(54  FR  39792),  therefore  CECo  believes 
that  it  would  be  appropriate  for  NRC  to 
strike  the  statement  and  express  no 
opinion  regarding  possible  future 
disputes  between  DOE  and  licensees. 
NRC  Response 

The  Commission  did  not  intend  the 
implication  that  CECo  perceives 
regarding  any  particular  preferred 
outcome  or  suggested  resolution  of 


fatmepoteatial  contract  diapolM^  ■ 
between  DOE  and  contract  holders.  The 
Conunission  has  stated  that  its 
confidence  in  safe  storage  is  unaffected 
by  any  potential  contractual  dispute 
between  DOE  and  spent  fuel  generators 
and  owners  as  to  responsibility  for 
spent  fuel  storage.  The  Commission's 
further  statement  that  it  would  be 
helpful  if  any  future  potential  contract 
disputes  coiUd  be  resolved  amicably 
merely  expressed  a  concern  that  the 
waste  management  system  operates 
smoothly  and  efficiently.  The  statement 
did  not  imply  any  additional  impact  on 
or  repercussion  from  the  Waste 
Confidence  Decision  upon  the  resolution 
of  future  potential  contract  disputes 
between  DOE  and  contract  holders. 

The  Commission  believes  that  it  has 
made  its  position  clear  that  its 
confidence  is  not  diminished  by  any 
potential  contractual  disputes  between 
DOE  and  spent  fuel  owners.  However, 
in  order  to  avoid  any  further 
misunderstanding  in  this  regard,  the 
Commission  has  decided  to  delete  the 
following  statements  in  its  Proposed 
Waste  Confidence  Decision  Review 
from  its  Final  Waste  Confidence 
Decision  Review: 

Toresolve  any  continuing  uncertainties, 
however,  it  would  be  helpful  if  DOE  and 
utilities  and  other  spent  fuel  generators  and 
owners  could  reach  an  early  and  amicable 
resolution  to  the  question  of  how  and  when 
DOE  will  accept  responsibility  for  spent  fuel. 
This  would  faciUtate  cooperative  action  to 
provide  for  a  smoothly  operating  system  for 
the  ultimate  disposition  of  spent  fuel.  (54  FR 
39792]  and 

if  DOE  and  the  utilities  can  amicably 
resolve  their  respective  responsibilities  for 
spent  fuel  storage  in  the  interest  of  efficient 
and  effective  administration  of  the  overall 
waste  management  system,  including  the 
Nuclear  Waste  Fund.  NRC  would  gam  added 
confidence  in  the  institutional  arrangements 
for  spent  fuel  management.  (54  FR  39797) 

Issue  No.  12:  NRC  Responsibility  to 
Identify  Need  for  Utilities  to  Provide 
Interim  Storage  and  to  Notify  Congress 
of  This  Requirement 

Comment 

Malachy  Murphy  (State  of  Nevada) 
comments  that,  in  light  of  DOE's 
Reassessment  Report  to  Congress,  the 
NRC  should  ejq>licitly  state  that  utilities 
will  need  to  have  interim  spent  fuel 
storage  available  well  into  the  next 
century.  The  commenter  also  states  that 
NRC  should  explicity  request  that 
Congress  take  note  of  this  requirement 
The  commenter  believes  that  such 
action  would  be  in  keeping  with  NRCs 
responsibilities  to  the  public  and  to 
nuclear  utilities. 

NRC  Response 
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Thei 

persons  Mldni^allsta  spsnl  fcnl 
awiaatfy  piwids  ttal  i*  retam  fbr 
payiMRll*  dw  Nacisw  Wsste  Puad. 
DOb  wiR  onposB  ofhi^  luvcl  WMte 
and  spent  feel  begun&ig  no  hter  Ibsn 
)an«*y  3i,  tWB.  Tlie  Oomanssien 
believes  it  woskt  be  inappropriate  for 
NKC  to  lake  any  position  on  tiieneed 
for  generators  soi  nioee  hoMing  Mtle  to 
such  materiai  (o  prw/tOe  fnterim  storage 
for  it  beyond  nn.  This  is  a  matter  that 
win  have  to  be  resolved  between  the 
parties  to  the  standard  contracts.  NRu, 
in  its  orighnl  YVaste  Confidence 
Decision  and  iA  tse  Ptaposed  Waste 
Confidence  Decision  Review,  addressed 
the  issue  of  storage  of  spent  fiiel  until  a 
repository  becomes  availaMe  and  has 
expressed  i&  confidente  that  spent  foel 
will  be  safety  managed  untfl  a 
repository  is  available.  Fm  tfiei  iiiui  e.  in 
its  original  Waste  Confidence 
Proceeding.  NRC  amended  its  reactor 
licensing  nde.  10  CFR  part  SO  to  requite 
eadh  licensed  reactor  operator  to 
submit  no  bter  than  five  years  before 
expiration  of  the  operating  license,  plans 
for  managing  spent  fuel  at  die  reactor 
site  until  the  spent  fuel  is  transferred  to 
DOE  for  disposal 

In  the  Nudear  Waste  Pobcy  Act 
(NWPA).  Congress  placed  piimary 
respoasibility  for  isSetin)  sloragr  of 
spent  fairi  on  tbe  Rnciear  utilities  antil 
disposal  becomes  available.  Section  132 
of  the  NWPA  reqnires  that  DOE,  NRC. 
and  other  aathofized  Federal  offidds 
take  such  actions  as  they  believe  are 
necessary  to  encourage  and  expedite  the 
effective  use  of  available  storage,  and 
necessary  ad^ytioQal  alxvage.  at  the  site 
of  each  civilian  nuclear  power  reactor. 

Sections  21i(a)  and  133  of  the  NWPA 
also  provide  tliat  NRC  by  rule  esUbJish 
prooednes  for  the  licensing  of  any 
technology  anwoved  by  NRC  for  vse  at 
the  site  of^any  civilian  nuclear  power 
reactor.  NRC  may  by  rule  amutive  one 
or  more  dry  spent  fuel  storage 
tecluiologies  for  use  at  the  sites  of 
civilian  power  reactors  withoot  to  the 
maximum  extent  practicabie.  the  need 
for  additional  site-specific  approvals. 
Congress  is  oninently  aware  of  the 
likely  need  far  at-reactar  storage  at 
spent  foel  and  has  taken  legislative 
action  with  respect  to  this  matter. 
Therefore,  the  NRC  believes  it  is  not 
necessary  to  inform  Con^-ess  of  this 
need.  However,  the  NRC  %vill  confime 
to  exerds*  its  responsibility  to  wuit 
that  spent  fael  is  managed  sdMy  un«il  a 
repository  is  availabie  and  will  notify 
Congress  of  any  actions  it  believe*  ara 
necessary  to  provide  this  i 


Z4  Ths  CoWiBaaMirV^  Avritf^  Fht^Rg 

Tlie  CoiBqiiMipn  finds  restonabla 
assurance  that  if  necessary,  spent  biet 
generated  in  any  reactor  can  be  stored  sainy 
aaaa^dawr  ■SMWicaw  en^voMBcnvai 
impadB  far  at  taaaf  so  yean  beyMid  Iha 

thetenaafaiuiisijderwswidlioMaBjef 
that  Maoiar  at  ilsapaol  foal  starve  basis,  or 
at  eithor  aasite  or  oSiita  Indrpwirlant  tpant 
fuel  storage  iastaflatiaaa. 

Ismie  Nd  19:  Oonstdtratkm  ef  Ae 
OamdativB  Inpacta  on  Waste 
Mamgemma  in  the  MBCs  NEPA 
Documentatkm 

Comment 

DOE  commented  diat  the  cumulative 
impacts  on  waste  management  of 
potential  reactor  operating  license 
extensions  should  be  considered  in  the 
NRCa  National  Environmental  PoUcy 
Act  (NEPA)  documentation  for  license 
renewals. 

NRC  Response 

DOE  has  observed  that  renewal  of 
operating  licenses  would  increase  the 
total  amount  of  spent  foel  requiring 
disposal  or  interim  storage  which  would 
be  taken  info  account  in  DOE  program 
planniag  and  siiould  be  ooottdered  in 
NRC's  NEPA  documentation  for  license 
renewals.  This  is  generally  consistent 
with  the  discussion  in  the  Commission's 
proposed  decision,  especially  54  PR 
39795  (third  column).  The  greater 
amount  of  spent  foel  which  must  be 
stored  as  a  result  of  Hcmse  renewal 
does  not  affect  ^  Commission's  overall 
finding  of  no  significant  environmental 
nnpacts. 

Issue  No.  14:  Need  for  NRC  to  Fttaihtate 
ISFSI  Liceaae  Extensions  to  Reflect  the 
CommissioB  'a  Revised  Fourth  Findiag 

Commeat 

The  Virginia  Qectric  ft  Vmiet 
Campny  (VEPCo)  sUtes  that  die 
current  license  on  dK  Independent 
Spent  Fuel  Storage  tastallation  (ISFSI) 
for  its  Surry  nuclear  power  plant  expires 
on  hdy  31. 2006.  VEPCo  states  diat  the 
NRC  should  initiate  actions  to  fodhtate 
BFSI  licenve  extensioas  to  reflect  Ae 
proposed  revised  Pourtii  Fintyng  that 
spent  fuel  generated  in  any  reactor  can 
bis  safely  stored  fbr  at  least  30  years 
beyond  the  ticaised  hfe  fior  operation  of 
that  reactor  either  oosite  or  offsite. 

NRC  Response 

The  ComnnssiOB's  Wsste  Confidence 
finding  on  the  duration  of  safo  storage  of 
spent  fuel  is  goieric  m  nature.  Site- 
specific  Hrensing  procedures  reoafo 
effective.  Pursuant  to  f  72.42.  an  ISFSI 
license  is  issBsd  for  a  period  of  20  years 
but  may  be  renewed  iqian  application 
by  the  licanaoa.  Part  72  in  no  way 
precludes  lir-ensses  fpwn  requastisjg  - 


addiaMMl  eiriensnBs  at  MosiMe  tetna 
fbr  ISPSIs.  The  licensee  liias  has  tlie 
opiMit  of  R^acstiRg^  8B  I^^M  ncsRsa 
renewal  to  ooencida  wiul  wnalevcr 
operafing  tem  and  posl-opcraHon  spent 
foel  storage  period  is  in  effect  for  a 
particslap  reoctot.  For  exauipie,  a  suigle 
renewal  ooold  extend  the  Stmy  ISFK 
license  expiration  date  to  the  year  2029. 
The  NRC  does  not  beheve  that  forther 
revisions  to  S  72.42  to  fadHtate  these 
license  extensions  are  warranted  at  this 
time. 

Issue  No,  IS:  btsaffident  Anmaoe  on 
Duration  of  Safe  Storey  and  Risk  of 
Fine  at  a  Spent  Fuel  Pool 

Coiiinieat 

Public  Citizen  stated  that  there  is  not 
adequate  assurance  that  spent  foel  will 
be  stored  safely  at  reactor  sites  for  up  to 
30  years  beyond  the  expiration  of 
reactor  operating  licenses.  This  is  even 
more  the  case  if  license  extensions  of  up 
to  30  years  are  included.  Public  Citizen 
fiirther  stated  that  "the  (Waste 
Confidence)  policy  statement  falls  to 
recognize  that  spent  foel  buildup  st 
reactor  sites  poses  a  growing  safety 
hasard.  Hie  pools  are  not  wdl  protected 
from  the  environment  (in  many  cases 
they  are  outside  the  reactor's 
containment  structure)  and  have  leaked 
in  the  past.  For  example,  in  December 
19M  at  the  Hatch  nudear  power  plant  fo 
Baxley,  Geoigia.  141.000  galfons  of 
radioactive  water  leaked  out  of  the 
plant's  foel  pool  More  than  88.000 
gallons  ctf  the  water  drained  into  a 
swamp  and  firom  diere  into  the 
Altamaha  Rivnr  near  the  plant"  Public 
Citizen  added  that  "More  recmdy,  on 
August  18, 1988,  a  seal  on  a  fuel  pool 
puoqi  faifod  at  the  Turkey  Point  nudear 
plant  near  Miami  FL,  causing  soam 
3.000  gallons  of  radioactive  arater  to 
leak  into  a  nearby  stcmn  sewer.  Hie 
shoes  and  dothii^  of  approximately  15 
workers  were  contaminated.'* 

Public  Qtixen  also  stated  diat  the 
danger  posad  by  an  accident  in  which 
enough  pod  araler  esesped  to  uncover 
the  irradiated  foel  assemblies  would  be 
greater  than  the  operational  incidents 
described  above.  According  to  the 
oommenter,  if  a  leak  or  pomp  failura 
oeused  the  water  level  in  s  spent  fuel  . 
pool  to  drop  to  s  level  which  exposed 
die  fuel  assemblies,  the  remaining  water 
might  be  insufficient  lo  provide 
adequate  cooling.  The  po(A  water  oooM 
then  beat  to  the  boiling  point,  producing 
staam  and  causing  more  water  to  boil 
away.  The  doiger  then  is  that  heat  could 
continue  to  boltd  up  even  fiifther  untfl 
the  cladding  which  enctoses  Hie  " 
irradialed  foel  peBets  catches  fire.  The   ' 
coannantarooi^iiuedsayiiigthatAe   '-*■ 


NRC  itself,  la  the  time  since  the  ori^nal 
Waste  Confidence  Decision,  has  studied 
the  issue  of  storage  in  reracked  spent 
foel  pools  and  conduded  in  a  1987 
report  that  the  consequence  of  such  a 
cladding  fire  could  be  a  "significant" 
radiation  release.  The  NRC  report  found: 

(1)  the  natural  air  flow  permitted  by 
high-density  storage  racks  is  so 
restricted  that  potential  for  self- 
sustaining  cladding  fire  exists;  and 

(2)  with  high-density  racks  providing 
"severely  restricted  air  flow"  the 
oxidation  (burning)  would  be  "very 
vigorous"  and  "failure  of  both  the  foel 
rods  and  the  foel  rod  racks  is  expected." 

PubUc  Citizen  states  that  nowhere  in 
the  Proposed  Waste  Confidence 
Decision  Review  does  the  NRC  take  into 
account  the  findings  of  this  report 
which  should  have  been  included. 

NRC  Response 

The  Commission  has  addressed  the 
safety  of  extended  post-operational 
spent  foel  storage  at  considerable  length 
in  the  discussion  of  its  proposed  revised 
Fourth  Finding. 

Operational  occurrences  cited  in 
Public  Citizen's  comment  have  been 
addressed  by  the  NRC  staff  at  the  plants 
listed.  The  NRC  has  taken  inspection 
and  enforcement  actions  to  reduce  the 
potential  for  such  operational 
occurrences  in  the  future.  We  would  like 
to  note,  however,  that  the  event  at  the 
Hatch  plant  occurred  in  a  transfer  canal 
between  spent  foel  pools  during  an 
operation  that  would  not  normally  be 
performed  following  expiration  of  a 
reactor  operating  license.  In  the  case  of 
the  event  at  Turkey  Point  the  water  that 
flowed  outside  the  building  went  back 
into  the  intake  of  the  plant  cooling 
canal.  The  canal  is  a  laige,  closed  loop 
onsite  flow  path.  There  was  no  radiation 
release  offsite,  and  the  safety 
significance  of  the  event  appears  to 
have  been  very  low. 

Regarding  the  risk  of  fire  at  spent  foel 
pools,  the  NRC  staff  has  spent  several 
years  studying  in  detail  catastrophic 
loss  of  reader  spent  foel  pool  water 
possibly  resulting  in  a  fuel  fire  in  a  dry 
pool.  The  1987  report,  "Severe  Acddents 
in  Spent  Fuel  Pools  in  Support  of 
Generic  Safety  Issue  82 "  (NUREG/CR- 
4982),  referred  to  in  Public  Citizen's 
comment  represents  an  early  part  of  the 
NRC's  study.  Its  findings  were  based  on 
generic  data  on  seismic  hazards  and 
response  of  spent  foel  pools,  which 
resulted  in  calculated  risk  numbers  with 
wide  ranges  of  tmcertainty.  (See  p.  xiii.) 
Subsequent  study  of  the  consequences 
and  risks  due  to  a  loss  of  coolant  water 
from  spent  foel  pools  was  conducted  by 
the  NRC  and  the  results  were  published 
in  NUREG/CR-5178.  "Seismic  Failure 
and  Cask  Drop  Analysis  of  the  Spent 


Fuel  Pools  at  Two  Representative 
Nuclear  Power  Plants,"  January  1988, 
and  NlJREG-1353,  "Regulatory  Analysis 
for  the  Resolution  of  Generic  Issue  82, 
>Beyond  Design  Basis  Accidents  in 
Spent  Fuel  Pools',"  April  1980.  These 
reports  were  dted  in  the  Commission's 
Proposed  Waste  Confidence  Decision 
Review  (54  FR  39767-39797,  at  p.39795, 
September  28, 1989).  Also  issued  in  1989^ 
as  part  of  the  NRC  staff's  study,  was 
"Value/Impact  Analyses  of  Accident 
Preventive  and  Mitigative  Options  for 
Spent  Fuel  Pools"  (NUREG/CR-5281). 

The  analyses  reported  in  these  studies 
indicate  that  the  dominant  accident 
sequence  which  contributes  to  risk  to  a 
spent  foel  pool  is  gross  structural  failure 
of  the  pool  due  to  seismic  events.  Risks 
due  to  other  accident  scenarios  (such  as 
pneumatic  seal  failures,  inadvertent 
drainage,  loss  of  cooling  or  make-up 
water,  and  structural  failures  due  to 
missiles,  aircraft  crashes  and  heavy  load 
drops)  are  at  least  an  order  of 
magnitude  smaller.  For  this  study,  older 
nuclear  power  plants  were  selected, 
since  the  older  plants  are  more 
vulnerable  to  seismic-induced  failures. 
It  should  be  noted  that  for  a  zircaloy 
cladding  fire  in  a  spent  foel  storage  pool, 
an  earthquake  or  other  event  causing  a 
major  loss  of  cooling  water  would  have 
to  occur  within  two  years  after 
operation  of  a  PWR  or  six  months  after 
operation  of  a  BWR.  (See  NUREG-1353. 
p.  4-11.)  Thus,  during  the  decades  of 
post-operati(mal  storage,  even  a  major 
loss  of  cooling  water  would  not  be 
sufficient  to  cause  a  cladding  fire. 
During  the  time  the  pool  would  be  most 
vulnerable  to  a  fire,  the  most-recendy 
discharged  foel  assemblies  would  have 
to  be  adjacent  to  other  recently 
discharged  assemblies  for  a  fire  to 
propagate  to  the  older  foel.  Considering 
that  a  third  of  the  reactor  core  is 
typically  unloaded  as  spent  fuel  each 
year,  the  probability  of  a  fire  involving 
even  the  equivalent  of  a  reactor  core— a 
small  portion  of  a  pool's  capacity-is 
quite  remote. 

It  should  also  be  noted  that  even  if  the 
timing  of  a  spent  foel  pool  failure  were 
conducive  to  fire,  a  fire  could  occur  only 
with  a  relatively  sudden  and  substantial 
loss  of  coolant~a  loss  great  enough  to 
uncover  all  or  most  of  the  foel,  damaging 
enough  to  admit  enough  air  fitim  outside 
the  pool  to  keep  a  large  fire  going,  and 
sudden  enough  to  deny  the  operators 
time  to  restore  the  pool  to  a  safe 
condition.  Such  a  severe  loss  of  cooling 
water  is  likely  to  result  only  from  an 
earthquake  well  beyond  the 
conservatively  estimated  earthquake  for 
which  reactors  are  designed. 
Earthquakes  of  that  magnitode  are 
extremely  rare. 


Ilie  plant-specific  studies  following 
the  1987  generic  study  found  that 
because  of  the  large  safety  margins 
inherent  to  the  design  and  construction 
of  their  spent  foel  pools,  even  the  mora 
vulnerable  older  reactors  could  safely 
withstand  earthquakes  several  times 
more  severe  than  their  design  basis 
earthquake.  Factoring  in  the  aimual 
probability  of  such  beyond-design-basis 
earthquakes,  the  plant-specific  and 
generic  followiqi  stodies  calculated  that 
the  average  annual  probability  of  a 
major  spent  fuel  pool  failure  at  an 
operating  reactor  was  ten  to  thirty  times 
lower  than  the  average  probabilities  in 
the  1987  study.  (See  NlJREG/CR-5176,  p. 
xiii,  and  NUREG-1353,  pp.  ES-2-3.)  For 
either  BWR  or  PWR  designs,  this 
probability  was  calculated  at  two 
chances  in  a  million  per  year  of  reactor 
operation.  (See  NUREG-1353,  pp.  ES-3- 

*■) 

Afier  evaluating  several  regulatory 
options  for  reducing  the  risk  of  spent 
foel  pool  fires,  the  NRC  regulatory 
analysis  conduded  that  "[t]he  ri8k[s] 
due  to  beyond  design  basis  acddents  in 
spent  foel  pools,  while  not  negligible, 
are  sufficiently  low  that  the  added  costs 
involved  with  further  risk  reductions  are 
not  warranted."  (See  NUREG-1353.  pp. 
ES-8-8.) 

Issue  No.  16:  Need  for  NRC  Requirement 
for  Dry  Cask  Storage  Instead  of  Storage 
in  Spent  Fuel  Pools 

Comment 

Public  Citizen  stotes  that  the  use  of 
dry  cask  storage  for  spent  foel  would 
help  address  some  of  the  concerns 
described  above,  but  that  NRC  has  no 
plans  to  require  dry  cask  storage  instead 
of  storage  in  spent  foel  pools.  The 
commenter  notes  that  NRC  has 
explidtly  stated  in  its  Proposed  Decision 
Review  that  storage  in  a  reactor's  "spent 
foel  storage  basin"  is  considered  safe, 
and  (the  commenter)  apparently 
disagrees  with  this  conclusion. 

NRC  Response 

The  record  of  operational  experience 
with  reactor  spent  foel  storage  pools,  as 
discussed  in  the  Commission's  Proposed 
Decision  Review  and  in  response  to  the 
preceding  comments,  strongly  supports 
the  conclusion  that  reactor  spent  foel 
pool  storage,  which  has  continued  for 
decades,  is  safe.  Accordingly,  the  NRC 
has  readied  the  conclusion  that  past 
experience  and  available  information 
amply  support  the  safety  of  spent  foel 
storage,  both  in  pools  and  dry  storage 
casks,  for  at  least  30  years  past  the 
expiration  of  reactor  operating  licenses 
(foduding  Uie  term  of  s  revised  license). 
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Issmg  Mit  IT:  Sugge»ti«m  toReriwe 
Proposed  Fbuttk  Kadmg  to  Reflect 
ReasamaUe  Aeeiumtcm  That^teat  Am/ 
CoBBeS^efySlondmDryCaekBat 
Reactor  Sitee  for  Up  to  €)meHiadnd 
Yean 

Couiouiut 

Msncnjr  Muipfay  (Sbrte  of  NevBUs) 
conuiMDtea  oMt  NH^s  noposco 
Revised  Foordi  Pimding  <fid  not  go  fat 
enou^  wMh  respect  to  tiM  dwathn  of 
sere  atorage  in  diy  tiarege  casks.  Hie 
commeaier  wiggested  lliiit  boA  tiM 
proposed  fiodoig  and  tbe  Propoeed 
Aaeatent  to  10  can  SLS  be 
ameaded  to  reflect  reaaoaefale 
auofanoe  ikat  speat  fad  can  be  stored 
saMy  aod  erithoat  si^ificaat 
environauatal  risk  in  (ky  casks  at 
reactor  sites  for  ap  to  one  kancktd  (10^ 
years. 

NRCReepoBOB 

The  Commission  does  not  dispute  a 
coDclusioo  that  dry  spent  &iel  storage  is 
safe  and  environmentaBy  accqitable  for 
a  period  of  100  years.  Evidence  soi^Kirts 
s^e  storage  Eor  this  period.  A  European 
study  published  in  1988  states.  "In 
condusioa,  present<day  techndo^ 
allows  wet  or  dry  storage  over  very  long 
periods,  and  up  to  100  years  without 
ondue'daiiger  to  workos  and 
popriation.''  (See  Fettel.  W..  Kaspar.  C 
and  Gunther,  H..  "Long-Term  Storage  of 
Speat  Fad  btm  Ugbt- Water  Reactors" 
(EUR  11888  EI^  Executive  SuBBmaiy. 
p.v.  19e&) 

Although  spent  fuel  can  probably  be 
safely  stored  without  significant 
envisamasalal  ioipact  for  kwger  periods, 
the  riMHiiawinn  does  not  find  tt 
necessary  to  aaka  a  specific  cooclastoB 
regardiBg  (ky  caak  storage  ia  this 
proCiffdaig.  as  suggested  by  tfaa 
commeaier.  ia  part  becaoae  the 
Commissiaa's  Rropoaed  FoarA  Hading 
states  that  tks  period  of  safe  storage  is 
"at  least"  30  years  after  expiration  of  a 
reactor's  operatiBg  license.  The 
CommissiaBsapparto  timdy  dispoaal  of 
spent  fuel  aad  high  level  waste  in  a 
geologic  repository,  and  by  this  Decision 
does  not  intend  to  support  storage  of 
spent  fuel  for  an  inde&iitely  long  period. 


ri^.l*Mamteaai»o/ 
laetttutknttti  Comtroh  for  Om  Huodnd 
Yeare 

CoatntCm 

Mat  VIS  ijewis  cowmetHed  tbat  the 
Confloisslon's  Ptapoeed  Revised 
Decistoa  and  Aagndnent  to  10  CFR 
part  51  both  reqaire  titot  at-reacter 
storage  be  avaSafale  and  safe  for  at  least 
100  yeaas.  adiidi  to  an  axcesaiva  iiias  siH 
of  tina  to  dspend  en  iaitilatianal 

bnk  taSa  Iha  hiam  and  hava  4 


that  our  institutiams  wiQ  simrive  in  a 
form  which  will  provide  tbat  safe  onsite 
storage  is  available  for  at  least  100  years 
into  tte  feture  ladis  any  merit.  The 
commenter  asked  that  the  Cooimission 
arrive  at  the  opposite  conclusion, 
namely  that  "Due  to  the  Depnlnent  of 
Energy's  lack  of  qoafity  control  of  data 
and  analysts,  inability  to  qualify 
acceptable  rites,  accusation  against 
subcontractors  when  date  contradicte 
DOE'S  preconceived  assumptions,  and 
general  adherence  to  tfie  p<^tical 
solatien  instead  of  sctentific  veracity, 
tiie  NRC  cannot  find  that  temporary 
storage  at  reactors  w91  ensure  ttiat 
gedog^al  storage  for  spent  fuel  will  be 
avaflabte  and  saie  when  needed." 

NRC  Response 

Tha  CoaunisaioB  bcfe^es  there  is  an 
adequate  basis  fron  the  record  of 
Federal  regalations.  Ustorical 
experience  and  carrent  practice  to 
sappuit  the  Commission's  findHig 
regarding  iastitational  controls  over 
speirt  fuel  storage  activities. 

The  ^rnranaental  Protection 
Agency's  standards  for  high-level  wasto 
dispoaal  provide  that  "active 
inslitatitmal  controls  over  disposal  ntes 
shoaid  be  maiotained  for  as  long  a 
period  of  time  as  is  practicaUe  aftw 
disposal;  however,  performance 
assessmento  that  assess  isolation  of  the 
wastes  fron  the  accessible  envntMiaient 
sbdl  not  consider  any  contributions 
from  active  institutional  controls  for 
more  than  100  years  after  <isposar  (40 
CFR  19L14(a)}.  The  finding  that 
repository  lioensii^  perfomance 
asaessBKnte  can  take  credit  for  active 
institotional  controls  for  100  years  is  not 
one  of  flie  issues  involved  in  the  {adicial 
action  whicfa  vacated  the  EPA  standard, 
and  it  is  not  ei^ected  that  tins  section 
win  be  distarbed  when  the  standard  is 
reissued.  It  should  also  be  noted  that 
this  language  does  not  suggest  that 
active  institutional  controls  are  oriUcely 
for  a  period  ^eater  than  100  years.  In 
the  sanmary  of  die  Fteal  Rule  (50  FR 
38086;  September  19, 1985),  EPA  noted 
that  m«iy  ooauaenters  on  the  Aoposed 
Ride  felt  that  "a  few  hundred  yews" 
which  was  the  proposed  period  fer 
idianoe  on  active  tastitationri  controls 
was  tao  long.  EPA  agiuud  to  Inait  die 
parted  to  100  years,  anting  tet  "dds 
araatiw  ttew  period  (EPA]  considered  hi 
criterta  for  radioactiva  waate  (fisposal 
that  were  piapoaed  fer  public  oonment 
in  1978  (43  PR  SSZtZ).  a  period  ^t  was 
gsneraMy  supported  by  the  aommtnteis 
on  thai  propoad"  (SO  FR  38088.  at  p. 
38080). 

NKC  wrndd  add  that  there  are 
abundant  exaapli 
human  ladaty  whlcfcfcnvai 
continuity  in  institutional  flOBHals  I 


exceeding  100  years.  The  govemaentof 
the  United  States,  which  is  relatively 
young,  is  over  200  years  old.  Tlie 
governments  of  some  European 
countries  have  been  in  existence  for 
time  periods  between  700  to  1000  yean. 
¥Vhife  invading  armies  and  civil  wars 
have  been  disruptive,  archival 
information  of  interest  to  the  safety  of 
the  population  can  be  expected  to  be 
preserved.  In  the  United  States  today, 
real  estate  contracto  are  commonly 
executed  to  cover  a  period  of  100  years, 
or  a  signfficant  fraction  thereof.  C^e 
hundred-year  land-lease  agreementa  are 
common.  Major  civil  construction 
projecto  such  as  harbors,  bridges,  flood 
control  systems,  and  dams  are  often 
planned  and  executed-and  investmenta 
made  in  tfaem-with  the  view  of 
recovering  the  benefits  over  a  period  of 
100  years  or  more. 

2.5  Tile  Conmiuion'e  Fifth  Phtdiag 

The  CoBunissioD  finds  reasonable 
assurance  that  safe  independent  onaite  or 
offiite  spent  fuel  storage  will  be  made 
availaUe  if  rach  storage  capacity  is  needed. 

issue  No.  19:  bapact  ofExteaskm  of 
Time  for  Repoaitory  AvaiiabUky  oa  the 
Incnoeed  Geaeration  ofLow-lavei 
Radioactive  Waste 

Comment 

Commonwealth  Edison  (CECo) 
commented  that  the  Proposed  Waste 
Confidence  Review  does  not  address 
low-level  waste  concerns  resulting  from 
delayed  acceptance  of  ^>ent  feel  by  the 
repository  under  DOE'S  extended 
schedule  for  repository  availability. 
CECo  coBunented  that  if  they  store 
spent  fael  in  pools  and  implement  rod 
consolidation  to  conserve  space  during 
the  extension,  additional  low-level 
waste  Biay  be  generated.  CECo  believes 
that  NRC  should  determine  if  this 
additional  low-level  waste  should  go  to 
a  Federal  Repository  or  to  a  sited 
compact  for  disposal. 

NRCReBp(a>8e 

The  disposition  of  hi^i-level  and  low- 
level  radioactive  wastes  has  already 
been  deteminad  by  Congress  in  die 
Nuclear  Waste  Policy  Act  of  1962 
(NWPA)  and  in  the  Low-Level 
Radioactive  Waste  Policy  Act  (LLWPA). 
Congressional  deaigiiation  of  the  method 
of  disposri  of  each  type  of  waste  was 
not  dependent  on  the  OOCs  sdiediue 
far  development  <n  uie  repository; 
rather.  Congress  deatyaated  Sie  BMBtnod 
of  Aspaaal  acxjwdhig  to  charactuiistlts 
of  the  waate  vriiich  are  associated  urith 
ite  haswd  (i.e.,  ladiuacitive  source 


J  laAattan.  and  halMifh).R  is 
not  wMhi  die  NRC^aiegulatary 


jurisdiction  to  change  the  directives 
provided  by  Congress  in  the  NWPA  and 
the  LLWPA. 

3.8  Consideration  of  Other  Evente 
Refevant  to  the  Commisrion's  Decision 

Issue  No.  20:  Petition  by  the  State  of 
Vermont  to  Intervene  in  the 
Conaideratioo  of  the  Extension  of  the 
Operating  License  for  Vermont  Yankee 

In  the  Comatission's  Proposed  Waste 
Confidence  Decision  Revtew,  it  was 
stated  that  die  basis  for  the  2007-2009 
timeframe  in  the  Court  remand  teading 
to  the  Waste  Confidence  Proceeding  lud 
changed  since  the  original  Decision. 
This  discussion  was  baaed  on  the  fact 
that  it  appeared  likely  that  these  dates 
no  longer  represented  die  expected 
expiration  dJates  for  the  operating 
licenses  of  the  Vermont  Yankee  and 
Prairie  Island  nuclear  plante.  The  NRC 
staff  has  been  granting  extensions  of  the 
dates  of  expiration  of  nuclear  plant 
operating  licenses  to  reflect  a  40-year 
period  bom  the  date  of  issuance  of  the 
operating  license  rather  than  from  the 
date  of  the  construction  permit  The 
dates  of  expiration  of  the  Prairie  Island 
Unite  1  and  2  had  already  been 
extended  fixMa  the  year  2006  to  the  years 
2013  and  2014.  llie  NRC  staff 
anticipated  that  on  the  basis  of  the  date 
of  issuance  of  its  operating  license, 
Vermont  Yankee  nvould  be  eligible  for 
an  extension  of  ite  operating  bcense  to 
March  2012. 

In  die  time  since  the  drafting  of  Uie 
Proposed  Decision  Review,  several 
pertinent  eveato  have  occurried.  NRC 
published  a  notice  of  consideration  of 
amendment  to  the  Vermont  Yankee 
Operating  License,  a  proposed  "no 
significant  hazards"  consideration 
determination,  and  opportimity  for  a 
bearing  (34  PR  31120:  July  26. 1989).  On 
August  22, 1888.  die  State  of  Vermont 
filed  a  petition  for  leave  to  intervene.  On 
October  3a  1989.  Vermont  filed  a 
supplement  to  its  petition  to  intervene 
proposing  nine  contentions  for  litigaticni 
on  Vermont  Yankee  Nuclear  Power 
Corporation's  application  to  extend  iU 
operating  license.  On  November  15, 
1989,  the  NRC's  Atomic  Safety  and 
Licensing  Bood  (ASLB)  heard  oral 
argument  by  counsel  for  the  licensee, 
the  NRC  staff,  and  the  State  of  Vermont 
concerning  the  State's  petition  for  leave 
to  intervene  and  supplemental  petition 
for  leave  to  intervene.  The  ASLB 
granted  the  State  of  Venaont's  petition 
for  leave  to  intervene,  admitted  one 
contention  (which  did  not  concern  ivaste 
disposal)  as  an  issue  in  conboversy  for 
litigation,  and  panted  the  request  for 
hearing.  The  ASLfi's  ralii^  was  issued 
in  a  Prebeariiig  Conference 


MemarandoB  and  Order  dated  f  aiiuary 
2B.  1800  (Dodiet  No4»-271-OLA<4). 

It  is  now  apparent  that  the  eidenston 
of  Vermont  Yankee's  operating  license 
expiration  date  will  be  dqiendenl  on  die 
outcome  of  diis  contested  hearing.  There 
is  the  possibility  that  a  shorter  extenston 
or  that  no  extension  will  be  panted,  in 
view  of  the  uncertain  outcome,  the 
Commission  iviil  delete  all  discnssion  of 
a  possible  revised  date  for  the  Vermont 
Yankee  operating  license  expiration  aad 
the  revised  date  for  expiration  of  the 
Prairie  Island  operating  license.  This 
deletion,  however,  does  not  affect  the 
Commission's  I¥oposed  Revised  Second 
Finding  in  its  Waste  Confidence 
Decision  Review.  Assuming  that  no 
extension  or  a  lesser  extension  is 
granted  and  Vermont  Yankee's 
operating  license  expires  in  2007,  the  ' 
basis  for  the  Commission's  finding  that  a 
repository  will  be  available  within  the 
first  quarter  of  the  twenty-firat  century 
and  that  sufficient  repository  capacity 
will  be  available  within  30  yean  beyond 
the  licensed  life  for  operation  of  any 
reactor,  would  be  unaffected. 

Issue  No.  21:  Potential  Need  for 
Additional  Financial  Security  for  the 
Nuclear  Waste  Fund 

The  NRC  staff  has  been  informed  by 
DOE'S  Office  of  Civilian  Radioactive 
Waste  Management  that  a  pending  final 
report  from  DOE'S  Inspector  General 
has  indicated  a  potential  problem  for 
certain  nuclear  utility  licensees  to  pay 
the  one-time  fee  into  die  Nuclear  Waste 
Fund  (NWF)  for  spent  fuel  generated 
prior  to  April  1983.  This  issue  arises 
because  several  utilities  elected  to  defer 
payment  into  the  fund  and.  instead, 
themselves  hold  the  money  that  was 
collected  from  ratepayers  for  the  one- 
time fee.  DOE'S  Inspector  General 
believes  that  some  of  those  utilities  may 
not  be  able  to  make  their  paymente 
when  due. 

The  NRC  staff  met  widi  DOE'S  Office 
of  Civilian  Radioactive  Waste 
Management  (OCRWM)  on  December 
13. 1968  to  discuss  diis  issue  and 
determine  the  potential  impact  on  both 
NRC's  Decommissioning  Rulemaking 
and  on  the  Waste  Confidence  Decision, 
and,  more  generally,  on  protection  of 
public  health  and  safety.  In  addition, 
NUC  discussed  at  that  meeting  and  in 
faQow-iq>  tetephone  conversadons 
potential  actums  that  DOE  night  take. 
These  actions  could  include  niodifying 
DOE'S  spent  fiiel  contracte  with  electric 
utilities,  seeking  legislative 
amendmente,  and  working  with  the 
Nattonal  Association  of  Regulatory 
Utility  Cowimissionera  to  increase 
assuraace  of  one-time  cmtributions  into 
dwNWF. 


The  fSC  understands  from  OCRWM 
staff  that,  if  a  imdear  otiiity  Mcensee 
were  to  default  on  its  one-time 
coidribudon  to  die  NWF,  DOE  is  not 
precluded  from  accepting  for  disposal 
an  spent  feel  from  diet  utility.  Ilius.  the 
NRC  does  not  vtew  this  issue  as 
affecting  ite  confidence  that  die  spent 
fuel  will  be  disposed  of.  Rather,  the 
issue  is  one  of  equity-that  is,  wH!  a 
utility  and  its  customers  and  investors 
or  U.S.  taxpayers  and/or  other  utilities 
nitinstely  pay  for  disposal  of  spent  fuel 
generated  prior  to  April  1983. 

Back^ound 

In  November  1976.  the  Natwal 
Resources  Defense  Council  (NROC) 
petitioned  NRC  for  a  rulemaking  to 
determine  whether  radioactive  wastes 
generated  in  nuclear  power  reactors  can 
be  subsequently  disposed  of  widiout 
undue  risk  to  the  public  health  and 
safety.  The  NRDC  also  requested  diat 
NRC  not  grant  pending  or  future 
requesU  for  operating  licenses  until  die 
petitioned  finding  of  safety  was  made. 

On  June  27, 1977,  NRC  denied  the 
NRDC  petition.  The  Commission  said 
that  in  issuing  operating  licenses,  NRC 
must  have  assurance  that  wastes  can  be 
safely  handled  and  stored  as  they  are 
generated.  It  also  said  that  it  is  not 
necessary  for  permanent  disposal  to  be 
available  if  NRC  could  be  cmifident  diat 
permanent  disposal  could  be 
accomplished  when  necessary.  NRC 
added  tbat  Congress  was  aware  of  the 
relationship  between  nuclear  reactor 
operations  and  the  radioactive  waste 
disposal  problem,  and  that  NRC  would 
not  refiain  fixim  issuing  reactor 
operating  licenses  until  the  disposal 
problem  was  resolved.  The  Commission 
also  stated  diat  it  "...would  not  continue 
to  license  reactors  if  it  did  not  have 
reasonaUe  confidence  that  dte  wastes 
can  and  vrill  in  due  course  be  disposed 
of  safely." 

Also  in  November  1976,  two  utility 
companies  requested  amendmente  to 
their  operating  licenses  to  permit 
expansion  in  die  capacity  of  their  spent 
nuclear  fuel  storage  pools:  Vermont 
Yankee  Nuclear  Power  Corporation  for 
the  Vermont  Yankee  plant;  and 
Northern  States  Power  Company  for  ite 
Prairie  Island  facility.  In  both  cases,  the 
utilities  planned  to  increase  storage 
capacity  through  closer  spacing  of  spent 
fuel  assemblies  in  existing  spent  fuel 
pools.  The  New  England  Coahtion  on 
Nuclear  Po¥fer  and  the  Minnesota 
Pollution  Control  Agency  intervened. 
The  NRC  staff  evaluated  the  requests 
and  found  that  the  modifications  would 
not  endanger  public  health  and  safety. 
The  staff  did  not  consider  any  potential 
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envitomuental  effects  of  storage  of  spent 
fuel  at  the  reactors  beyond  the  dates  of 
expiration  of  their  operating  licenses. 
NRCs  Atomic  Safety  and  Licensing 
Board  Panel  (ASLBP)  adopted  the  staff's 
safety  and  environmental  findings  and 
approved  the  license  amendments  for 
the  two  plants.  It  too  did  not  consider 
the  effects  of  at-reactor  storage  beyond 
the  expiration  of  the  facility  operating 
license. 

The  Board's  decision  was  appealed  to 
the  Atomic  Safety  and  Licensing  Appeal 
Board  (ASLAB).  The  ASLAB  affirmed 
the  Licensing  Eioard's  decision,  citing  the 
Commission's  "...reasonable  confidence 
that  wastes  can  and  will  in  due  course 
be  disposed  of  safely...."  in  the 
Commission's  denial  of  the  NROC 
petition.  The  decision  of  the  ASLAB  was 
appealed  to  the  U.S.  Circuit  Court  of 
Appeals.  On  May  23, 1979  the  Court 
declined  to  stay  or  vacate  the  license 
amendments,  but  remanded  to  NRC  the 
question  of  "...whether  there  is 
reasonable  assurance  that  an  offsite 
storage  solution  will  be  available  by  the 
years  2007-2009.  the  expiration  of  the 
plants'  operating  licenses,  and  if  not 
whether  there  is  reasonable  assurance 
that  the  fuel  can  be  safely  stored  at  the 
reactor  sites  beyond  those  dates."  In  its 
decision  to  remand  to  NRC.  for 
consideration  in  either  a  generic 
rulemaking  or  an  adjudicatory 
proceeding,  the  Court  observed  that  the 
issues  of  storage  and  disposal  of  nuclear 
waste  were  being  considered  by  the 
Commission  in  an  ongoing  generic 
proceeding  known  as  the  "S-3 
Proceeding"  on  the  environmental 
impacts  of  uranium  fuel  cycle  activities 
to  support  the  operation  of  a  Ught  water 
reactor,  and  that  it  was  appropriate  to 
remand  in  light  of  a  pending  decision  on 
that  proceetUng  and  analysis. 

On  October  18, 1979,  NRC  announced 
that  it  was  initiating  a  rulemaking 
proceeding  in  response  to  the  Appeals 
Court  remand  and  as  a  continuation  of 
the  NRDC  proceeding.  Specifically,  the 
purpose  of  the  proceeding  was  for  the 
Commission  "...to  reassess  its  degree  of 
confidence  that  radioactive  wastes 
produced  by  nuclear  facilities  tvill  be 
safely  disposed  of,  to  determine  when 
any  such  disposal  will  be  available,  and 
whether  such  wastes  can  be  safely 
stored  until  ihey  are  disposed  of." 

The  Commission  recognized  that  the 
scope  of  this  proceeding  would  be 
broader  than  the  Court's  instruction, 
which  required  the  Commission  to 
address  only  storage-related  questions. 
The  Commission  believed,  however,  that 
the  primary  public  concern  was  the 
safety  of  waste  disposal  rather  than  the 


Storage  problem.  The  Commission  also 
committed  itself  to  reassess  its  basis  for 
confidence  that  methods  of  safe 
permanent  disposal  for  hi^-level  waste 
would  be  available  when  needed.  Thus, 
the  Commission  chose  as  a  matter  of 
policy  not  to  confine  itself  exclusively  to 
the  narrower  issues  in  the  court  remand. 

In  the  Notice  of  Proposed  Rulemaking, 
the  Commission  also  stated  that  if  the 
proceeding  led  to  a  finding  that  safe  off- 
site  storage  or  disposal  would  be 
available  before  expiration  of  facility 
operating  Ucenses,  NRC  would 
promulgate  a  rule  providing  that  the 
impact  of  onsite  storage  of  spent  fuel 
after  expiration  of  facility  operating 
licenses  need  not  be  considered  in 
individual  licensing  proceedings. 

The  Waste  Confidence  Decision  was 
issued  on  August  31, 1984  (49  FR  34658). 
In  the  Decision,  the  Commission  made 
five  findings.  It  found  reasonable 
assurance  that: 

(1)  Safe  disposal  of  high-level 
radioactive  waste  and  spent  fuel  in  a 
mined  geologic  repository  is  technically 
feasible. 

(2)  One  or  more  mined  geologic 
repositories  for  commercial  hi^-level 
radioactive  waste  and  spent  fuel  will  be 
available  by  the  years  2007-2009,  and 
sufficient  repository  capacity  will  be 
available  within  30  years  beyond 
expiration  of  any  reactor  operating 
license  to  dispose  of  existing 
commercial  high-level  radioactive  waste 
and  spent  fuel  originating  in  such 
reactor  and  generated  up  to  that  time. 

(3)  High-level  radioactive  waste  and 
spent  fuel  will  be  managed  in  a  safe 
manner  until  sufficient  repository 
capacity  is  available  to  assure  the  safe 
disposal  of  all  high-level  radioactive 
waste  and  spent  fuel 

(4)  If  necessary,  spent  fuel  generated 
in  any  reactor  can  be  stored  safely  and 
without  significant  environmental 
impacts  for  at  least  30  years  beyond  the 
expiration  of  that  reactor's  operating 
license  at  that  reactor's  spent  fuel 
storage  basin,  or  at  either  onsite  or 
offsite  independent  spent  fuel  storage 
installations. 

(5}  Safe  independent  onsite  or  offsite 
spent  fuel  storage  will  be  made 
available  if  such  storage  capacity  is 
needed. 

On  the  day  the  Decision  was  issued, 
the  Commission  also  promulgated  two 
rulemaking  amendments:  (1)  an 
amendment  to  10  CFR  part  50,  which 
required  that  no  later  than  five  years 
before  expiration  of  reactor  operating 
licenses,  the  licensee  must  provide  NRC 
with  a  written  plan  for  management  of 
spent  fuel  onsite.  until  tide  for  the  spent 
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amendment  to  10  CFR  part  51  which 
provided  that  environmental 
consequences  of  spent  fuel  storage  after 
expiration  of  facility  licenses  need  not 
be  addressed  in  connection  with 
issuance  of  or  amendment  to  a  reactor 
operating  license. 

In  issuing  the  part  51  amendment,  the 
Commission  stated  that  although  it  had 
reasonable  assurance  that  one  or  more 
repositories  would  be  available  by  2007- 
2009,  it  was  possible  that  some  spent 
fiiel  would  have  to  be  stored  beyond 
those  dates.  The  part  51  amendment 
was  based  on  the  Commission's  finding 
in  the  Waste  Confidence  Proceeding 
that  it  had  reasonable  assurance  that  no 
significant  environmental  impacts  will 
result  from  storage  of  spent  hiel  for  at 
least  30  years  beyond  expiration  of 
reactor  operating  licenses. 

Enactment  of  the  NWPA  contributed 
significantly  to  the  basis  for  the 
Commission's  1984  Decision  and 
companion  rulemakings.  The  Act 
established  a  funding  source  and 
process  with  milestones  and  schedules 
for,  among  other  things,  the  development 
of  a  monitored  retrievable  storage 
(MRS)  facility  and  two  repositories,  one 
by  early  1998  and  a  second,  if 
authorized  by  Congress,  at  a  later  date, 
initially  planned  by  DOE  for  2006.  For 
each  repository,  the  Act  required  DOB 
to  conduct  in-situ  investigations  of  three 
sites  and  recommend  one  irova  among 
them  to  the  President  and  Congress  for 
repository  development  The  NWPA 
also  required  DOE  to  recommend,  from 
among  alternative  sites  and  designs,  a 
site  and  design  for  an  MRS  for  spent  fuel 
and  high-level  waste  management 
before  disposal.  The  Commission's 
licensing  and  regulatory  authority  over 
both  storage  and  disposal  facilities  was 
preserved  by  the  Act 

In  the  four  years  after  enactment  of 
the  NWPA.  DOE  met  a  number  of  the 
Act's  early  program  requirements,  but 
also  encountered  significant  difficulties. 
It  published  a  final  Mission  Plan  for  the 
overall  NWPA  program,  and  followed 
with  a  Project  Decision  Schedule  for 
DOE  and  other  Federal  Agency  actions. 
It  promulgated,  with  Commission 
concurrence,  a  set  of  guidelines  for 
repository  siting  and  development  It 
published  draft  and  final  environmental 
assessments  for  nine  candidate 
repository  sites,  and  recommended  three 
for  characterization.  It  completed  and 
submitted  to  Congress  an  environmental 
assessment  a  program  plan,  and  a 
proposal  with  a  site  and  design  for  an 
MRS.  All  these  actions  followed 
extensive  interactions  with  interested 
Federal  agencies.  State,  Indian  tribal. 
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arganixHtions.  in  tfae  cowse  of  fheae 
Kimties.  hoHwaf;  DOE  alao  sHpped  its 
adwdule  far  operatiM  of  the  fiiat 
repositanr  by  five  ymen.  indefinHdy 
postponed  cffixts  towaid  a  eecood 
icpositoiy.  sttl  bedlo  faek  {diUmt  MIS 
m&n%  and  dewelopmcnt  activities 
pending  Conpessioael  authorizelkn. 

In  DneralMr.  1987,  Congress  enacted 
the  Nuclear  Waste  Policy  AmendneDts 
Act  (NWPAAj.  The  NWPAA  rediiected 
the  faalgh-levd  waste  program  by 
sespcm&ag  cite  characterizatioB 
activities  for  the  first  repositoiy  at  sites 
other  than  the  Yucca  Mountain  site,  and 
by  sospendiag  all  site-specific  activities 
with  respect  to  a  second  repoatory.  The 
Ameadments  Act  also  audiorixed  and 
set  schedule  and  ci^acity  limits  on  the 
MRS.  The  purpose  of  these  linutattons, 
according  to  sponsors  of  the  legislation, 
was  to  assure  that  an  MRS  wmild  not 
become  a  substitute  for  a  geologic 
^   repository.  " 

Consistent  with  its  commitment  to 
revisit  its  Waste  Confidence  conclusions 
at  least  every  five  years,  the 
Commission  has  undertaken  the  current 
review  to  assess  the  effect  of  these  and 
other  developments  since  1984  on  the 
basis  for  eadi  of  its  five  findings.  The 
Commission  Issued  its  proposed  Waste 
Confidence  Decision  Review  and 
proposed  revised  findings  for  public 
comment  on  September  28. 1989.  The 
comment  period  expired  December  27< 
1989.  A  total  of  eleven  comments  were 
received. 

in  this  docoment.  the  Commission 
supplements  die  basis  for  its  earlier 
findings  and  the  environmental  analysis 
of  the  1984  Decision.  Hie  Commission  is 
amending  its  second  finding,  concerning 
tfie  tindng  of  initial  availabttity  and 
sufficient  capacity  of  a  repository,  and 
its  fourth  finding,  concerning  die 
duration  of  safe  spent  fuel  storage. 
Tliese  renswns  are  based  on  die 
following  considerations: 

(1)  the  five>year  slippage,  from  1996  to 
2003,  in  the  DOE  schedule  for  repository 
availability  prior  to  issoMice  of  its 
November  1!9SB  "Report  to  Coagresa  on 
Seasse^snwrnt  of  the  Gvilian 
Radioactive  Waste  Management 
Program"  and  its  new  target  date  of  2010 
ior  repositwy  avnilabdity  announced  in 
that  report 

(2)  the  additional  slip  of  iour  and  one- 
half  yean  siaoe  the  January  1987  Draft 
MiasiaB  Piao  Apwadmenl  in  the  DOB 
schedule  fortiie  excavation  of  the 
expkMBtary  afaafi; 

(3|  the  need  to  oontanie  aocminting  (or 
die  poaaibitt^  dMt  tihe  Yucca  Moontain 
site  m^ht  be  fbnnd  imsaitaWr  and  that 
.  DOE  woiddkave  to  initiate  efforta  to 
identify  and  dMiacterize  analfaer  Bite 
ibr  flie  first  ivpoaitory; 


(4|  the  atatutoiy  aaspwisiim  of  aite- 
spedfic  actfvUtee  for  the  second 
repoaitocy; 

(S)  DOE'S  estimate  dwt  site  acieening 
rar  a  second  repository  wwuid  start 
about  25  years  before  die  start  of  waste 
acceptance:  and 

(0)  Ineceased  confidence  in  die  safiety 
of  extended  spent  faiel  stonfe.  either  at 
the  reactor  or  at  independent  spent  faiel 
storE^  insteUatioBS. 

IVe  Cowraissinn  is  dso  iseaiBg  en 
amendmeat  to  10  OH  SL23(a)  to 
coofoim  with  the  revisions  to  Ffaufings  2 
and  4  elsewhoe  in  this  issue  of  die 

OrgaaisatiOB  aad  TaUeof  Coataate 

In  conducting  this  review,  die 
Commission  has  addressed,  for  each  of 
its  19B4  Findings,  two  categories  of 
issues.  The  first  category  consists  of  the 
issues  the  Commisuan  considered  in 
making  each  Finding  at  the  time  of  the 
initial  Waste  Confidence  Decision  For 
these  issiaes.  the  Comndssioa  is 
interested  in  whether  ite  coarhaiioBS.  or 
the  Fuiding  these  conduttons  support, 
should  be  changed  to  address  new  or 
foreseeeUe  devriapmento  that  have 
arisen  since  te  &8t  Waste  Confidence 
Decision.  The  second  cstegory  of  issues 
consists  of  those  the  Coraariseion 
believes  should  be  added  to  the  1984 
issues  in  Kght  of  siAeeqnent 
developmente.  (To  enable  the  reader  to 
follow  more  easily,  die  leugluj 
discussions  of  Fintfings  1  and  2  have 
been  oigamzed  to  address  eadi  original 
and  new  issue  under  subheadings.) 


/.  Pint  Cosmaissioa  Fkidiag 

A.  Itsue$  Considered  in  Commisaion't 

1984  Decision  on  Finding  1. 

1.  Identification  ofaoceptabie  sites 

2.  DeveiopmmA  oftffectire  waste 
packages 

(a)  oonsideratiotts  in  developiag  warte 
package 

(b)  effect  of  reprocessing  on  waste 
form  Old  waste  pacfc^e 

3.  Development  ineffective  engineered 
bturienfor  ieoialiag  wastes  pom  the 
biosphen 

(a)  backfill  materials 

(b)  boffdiole  and  shaft  sealante 


B.  Reiemaat  Issues  nai  Have  Atism 
since  the  Conwiiisstaalf  Origmsi 
Decision  en  Einding  1 

1.  Hsmination  ofMvittpie  Site 
Cnaractemotion 

2.  Relevance  to  NRC's  "S^  TaUa" 
proceeding 

3.  IntemalioaaJ  devehpateots  in  spent 
fiiel  disposal  tecbaokgy 

C  Conchisioa  on  Findit^  1 

n.  Second  Commissimi  finding 

A.  Issues  Coasideeedia  Commiuioa's 
1894DeciskHiooFiadiag2 

1.  Techaical  uncertainties 

(a)  finding  technically  acoepteble  sites 
in  a  timely  fa^on 

(b)  timely  development  of  waste 
packages  and  engineered  barriere 

Z  InstitutMnoal  aacertaaUies 

(a)  measares  for  dealing  with  Federd- 
State-iocal  concerns 

(b)  continuity  of  the  management  of 
&e  waste  program 

(c)  ceatiaiied  fimdiag  of  the  nuclear 
waste  management  program 

(d)  DOE'S  sdiedule  for  reposttary 
development 

B.  Relevant  Issues  That  Have  Arisen 
since  the  Cammiseioa  'a  Original 
Deciaioa  on  Flndhig  2 

1.  Potential  delay  under  the  program  of 
single  site  characterieotion 

2.  Potential  limitations  on  timing  of 
availabHity  of  disposal  capacity 

(a)  impact  of  possible  limited  dispoad 
capacity  at  Yucca  Mountain,  indefinite 
suspension  of  second  repository 
program 

(b)  impact  ofaaoerteinty  in  spent  tsel 
projectioBS  on  need  to  consider  second 
repository  program 

3.  Impact  of  slippages  in  DOE  program 
on  availability  of  a  repository  when 
needed  for  health  and  safety  reasoas 

4.  Effect  of  NRC  eaiphasis  on 

completeness  and  quality 

C  Conclusion  on  Finding  2 

HI.  Third  Commission  Fiitding 

A.  Issues  Considered  in  Commissioe's 
1964  Decision  on  Finding  3: 

Licensee  compliance  wi&  NRC 
regulatiwis  and  hoenee  oomKfionc  Safe 
management  of  spent  fiiel  past 
expiration  of  operatiag  Uoenses; 
Availability  of  DOE  interim  storage 
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B.-Beleyantl83a«»  That  Hava  Arisen 
since  the  Commission's  Original 
Decision  on  Finding  3: 

Responsibility  for  spent  fiiel  storage 
beyond  1998;  Delay  in  second 
repository,  Potential  for  license 
renewals 

TV.  Fourth  Commission  Finding 

A.  Issues  Considered ia  Commission's 
1984  Decision  on  Finding  4: 

Long-term  integrity  of  spent  fuel  under 
water  pool  storage  conditions;  Structure 
and  component  safety  for  extended 
facility  operation  for  storage;  Safety  of 
dry  storage  of  spent  fuel;  Potential  risks 
of  accidents  and  acts  of  sabotage  of 
spent  fiiel  storage  facilities 

B.  Relevant  Issues  That  Have  Arisen 
since  the  Commission 's  Original 
Decision  on  Finding  4: 

Radiological  and  non-radiological 
consequences  of  extended  spent  fuel 
storage;  Potential  delay  in  first 
repository,  license  renewals,  delay  in 
second  repository;  Environmental 
assessment  and  finding  of  no  significant 
impact  of  at-reactor  storage  beyond  30 
years  after  reactor's  licensed  life  for 
operatios 

V.  Fifth  Commission  Finding 

A.  Issues  Considered  in  Commission's 
1964  Decision  on  Finding  5: 

Adequacy  of  NWPA  for  determining 
responsibility  for  timely  spent  fuel 
storage;  Spent  fuel  disdiarge 
projections;  Industry  commitment  to 
implement  away-from-reactor  storage 

B.  Relevant  Issues  That  Have  Arisen 
since  the  Commission's  Original 
Decision  on  Finding  5: 

Responsibility  for  spent  fuel  storage 
beyond  1998;  Advances  in  technology 
for  dry  storage;  Benefits  of  monitored 
retrievable  storage  facility  under 
NWPAA;  License  renewals;  Options  for 
offsite  storage  under  NWPAA 

Reaffinned  Finding  1:  The 
Commission  finds  reasonable  assurance 
that  safe  disposal  of  high-level 
radioactive  waste  and  spent  fuel  in  a 
mined  geologic  repository  is  technically 
feasible.. 

I  A.  Issues  Considered  in  Commission's 
1964  Decision  on  Finding  1 

LA.l.'The  identification  of  acceptable 
sites 

Under  the  Nuclear  Waste  Policy  Act 
of  1962  (NWPA).  the  Department  of 
Energy  (DOE)  had  responsibility  for 
identifying  candidate  sites  for  a  geologic 
repository  and  for  repository 
develqimient  The  first  requirement   : 
leading  tq  recommendation  of  candidate 


'Citee  was  fennai  netiflcation  of  States 
with  one  or  more  potentially  acceptable 
sites  for  a  repository  within  90  days  of 
enactment  of  the-NWPA.  In  February 
1983.  the  DOE  identified  nine  potentially 
acceptable  sites  for  the  first  repository. 
Four  of  the  sites  were  in  bedded-salt 
formations,  three  were  in  salt  domes, 
one  in  volcanic  tuff,  and  one  in  basalt 

The  NWPA  required  that  each  site 
nomination  be  accompanied  by  an 
environmental  assessment  (EA).  In 
December  1984.  DOE  published  Draft 
EAs  (DEAs)  for  each  of  the  nine  sites 
identified  as  potentially  acceptable  and 
proposed  the  following  sites  for 
nomination:  the  reference  repository 
location  at  Hanford.  WA;  Yucca 
Mountain.  NV;  Deaf  Smitii  County,  TX; 
Davis  Canyon,  UT;  and  Richton  Dome, 
MS.  In  May  1986,  DOE  released  Final 
EAs  (FEAs)  for  the  five  sites  nominated. 
At  that  time,  DOE  recommended  that 
the  Yucca  Mountain,  Hanford.  and  Deaf 
Smith  County  sites  undergo  site 
characterization.  The  President 
approved  the  recommendation. 

The  NRC  staff  provided  extensive 
comments  on  both  the  DEAs  and  the 
FEAs.  NRC  concerns  on  the  FEAs 
related  primarily  to  DOE'S  faUure  to 
recognize  uncertainty  inherent  in  the 
existing  limited  data  bases  for  the 
recommended  sites,  and  the  tendency  of 
DOE  to  present  overly  favorable  or 
optimistic  conclusions.  The  primary 
intent  of  the  comments  was  to  assist 
DOE  in  preparing  high-quality  Site 
Characterization  Plans  (SCPs)  for  each 
site,  as  required  under  the  NWPA, 
before  excavation  of  e^loratory  shafts. 
NRC  concerns  can  only  be  addressed 
adequately  through  the  site 
characterization  process,  because  one  of 
the  purposes  of  this  process  is  to 
develop  the  data  to  evaluate  the 
significance  of  concerns  relative  to  site 
suitability. 

NRC  did  not  identify  any  fundamental 
technical  flaw  or  disqualifying  factor 
which  it  believed  would  render  any  of 
the  sites  unsuitable  for  characterization. 
Further,  NRC  did  not  take  a  position  on 
the  ranking  of  the  sites  in  order  of 
prefnence,  because  this  could  be 
viewed  as  a  prejudgment  of  licensing 
issues.  NRC  was  not  aware  of  any 
reason  that  would  indicate  that  any  of 
the  candidate  sites  was  unlicenseable. 
Nor  has  NRC  made  any  audi  finding  to 
date  with  respect  to  any  site  identified 
as  potentially  acceptable. 

In  March  1987,  Congress  began 
drafting  legislation  to  amend  the 
repository  program.  NRC  provided 
coininents  on  a  number  of  th<^  draft 
amendments.  In  December  1987,  the 
NWPAA  was  enacted.  In  a  major 
departure  from  the  initial  intent  of  &e     ' 


NWPA,  the  new  law  required  that  DOE 
suspend  site  diaracterization  activities 
at  sites  other  than  the  Yucca  Mountain 
site.  This  decision  was  not  based  on  a 
technical  evaluation  of  the  three 
recommended  sites  or  a  conclusion  that 
the  Hanford  and  Deaf  Smith  sites  were 
not  technically  acceptable.  According  to 
sponsors  of  the  legislation,  the  principal 
purpose  of  the  requirement  to  suspend 
characterization  at  these  sites  was  to 
reduce  costs.  In  effect,  the  NWPAA 
directed  DOE  to  characterize  candidate 
sites  sequentially,  if  necessary,  rather 
than  simultaneously.  If  DOE  determines 
at  any  time  that  the  Yucca  Mountain  site 
is  unsuitable,  DOE  is  to  terminate  all 
site  characterization  activities  and 
report  to  Congress  its  recommendations 
for  further  actions. 

The  NRC  staff  has  identified 
niunerous  issues  regarding  the  Yucca 
Mountain  site  that  may  have  a  bearing 
on  the  licenseability  of  that  site.  These 
issues  will  have  to  be  resolved  during 
site  characterization.  An  example  of  a 
site  issue  that  may  bear  on  the  question 
of  suitability  is  tectonic  activity,  the 
folding  or  faulting  of  the  earth's  crust.  In 
the  1984  Waste  Confidence  Decision, 
NRC  noted  that  "...the  potential  sites 
being  investigated  by  DOE  are  in 
regions  of  relative  tectonic  stabilify." 
The  authority  for  this  statement  came 
from  the  Position  Statement  of  the  US 
Geological  Survey  (USGS).  NRC  has 
raised  concerns  regarding  tectonic 
activity  at  the  Yucca  Mountain  site  in 
the  comments  on  the  draft  and  final 
EAs,  in  the  draft  and  final  Point  Papers 
on  the  Consultation  Draft  Site 
Qiaracterization  Plan,  and  in  the  Site 
Characterization  Analysis  for  the  Yucca 
Mountain  site.  If  it  appears  during  site 
characterization  that  the  Yucca 
Mountain  site  «vill  be  unable  to  meet 
NRC  requirements  regarding  isolation  of 
waste,  DOE  will  have  to  suspend 
characterization  at  that  site  and  report 
to  Congress. 

DOE'S  program  of  site  screening  in 
different  geologic  media  was  consistent 
with  section  112(a)  of  the  NWPA,  which 
required  that  DOE  recommend  sites  in 
different  geologic  media  to  the  extent 
practicable.  This  strategy  was  to  ensure 
that  if  any  one  site  were  found 
unsuitable  for  reasons  that  would  render 
other  sites  in  the  same  geologic  mediiun 
unacceptable,  alternate  sites  in  different 
host  rock  types  would  be  available. 
NRC  referred  to  Uiis  policy  in  its  1984 
Waste  Confidence  Decision,  when  it 
said,  in  support  of  its  argument  on    •  -    - 
technical  feasibility,  that  "„.DOE's 
program  is  providing  iitforroaticn  on  site 
characteristics  at  a  sufficiently  large 
number  and  variety  of  sites  and  geologfc' 


media  to  support  the  expectation  that 
one  or  more  tschnically  acceptable  sites 
will  be  identifled" 

NRC  recognizes  that  simultaneous  site 
characterizatien  is  not  necessary  to 
identify  a  repository  site  that  would 
meet  NRC's  technical  criteria  for 
isolating  wastes.  Sequential  site 
characterization  does  not  necessarily 
preclude  or  hinder  identification  of  an 
acceptable  site  for  a  repository.  NRC  did 
express  concern  to  Congress,  on  several 
occasions  during  deliberations  over  the 
proposed  legislation,  that  sequential  site 
characterization  could  delay 
considerably  0ie  schedule  for  opening  a 
repository  if  the  site  undergoing 
characterization  were  found  to  be 
unlicenseable.  NRC  also  indicated  that 
this,  potential  for  delay  would  have  to  be 
considered  by  NRC  in  reevaluating  the 
findings  in  its  Waste  Confidence 
Decision.  The  impact  of  this  redirection 
of  the  high-level  waste  program  on  the 
Commission's  Waste  Confidence 
findings  is  not  on  the  ability  to  identify 
technically  acceptable  sites,  but  on  the 
timing  of  availability  of  technically 
acceptable  sites.  Because 
characterization  of  multiple  sites 
appears  to  be  more  directiy  related  to 
the  timing  of  repository  availability  than 
to  the  feasibility  of  geologic  disposal, 
consideration  of  the  above  statement  in 
light  of  the  J>J WPAA  program  redirection 
will  be  discussed  under  Finding  2. 

Another  question  bearing  on  whether 
technically  acceptable  sites  can  be 
found  is  whether  compliance  with 
Environmental  Protection  Agency  (EPA) 
environmental  standards  for  disposal  of 
spent  fuel  and  high-level  waste  can  be 
demonstrated.  These  standards, 
originally  promulgated  in  final  form  in 
September  1985,  were  vacated  in  July, 
1987,  by  the  U.S.  Court  of  Appeals,  and 
remanded  to  EPA  for  further 
consideration  (see  NRDC  v.  EPA.  824  F. 
2d  1258).  As  originally  promulgated,  the 
standarids  set  limits  on  releases  of 
radioactive  materials  fi-om  the  site  into 
the  accessible  environment  over  a 
10,000-year  period  following  disposal. 
They  also  re()|uired  that  there  be  less 
than  one  chanice  in  ten  that  the  release 
limits  will  be  exceeded  in  10,000  years, 
and  less  than  one  chance  in  1,000  that 
releases  will  exqeed  ten  times  &e  limits 
over  lOjnO  ypars. 

fin  past  comments  on  draft  and    .,;. 
proposed  EPA  standards,  uid  in  related 
NRC  rulemaktag  efforts.  NRC  has 
expressed  concern  that  probabiUstic 
analyses  should  not  be  exclusively 
relied  on  to  demonstrate  compliance 
with  EPA  release  limits.  NRC's 
comments  said  in  part  that  "...[t]be 
numerical  probabilities  in  (the 


standards]  would  require  a  degree  of  ■  -  - 
precision  which  is  unlikely  to  be 
achievable  in  evaluating  a  real  waste 
disposal  system."  The  comments  went 
on  to  explain  that  "...identificatimi  of  the 
relevant  processes  and  events  affecting 
a  particular  site  will  require 
considerable  judgment  and  will  not  be 
amenable  to  accurate  quantification,  by 
statistical  analysis,  of  Oieir  probability 
of  occurrence."  NRC  believed  then,  and 
continues  to  believe,  that  it  must  make 
qualitative  judgments  about  the  data 
and  methodologies  on  which  the 
numerical  probabilities  were  based. 

In  response  to  NRC  concerns.  EPA 
incorporated  language  into  its  1965 
standards  that  appeared  to  allow 
flexibility  to  combine  qualitative 
judgments  with  numerical  probability 
estimates  in  a  way  that  might  have 
made  implementation  of  the  EPA 
standards  practicable.  The  text  of  those 
standards  recognized  that  "proof  of  the 
future  performance  of  a  disposal  system 
is  not  to  be  had  in  the  ordinary  sense  of 
the  word"  with  the  substantial 
uncertainties  and  very  long  performance 
period  involved.  The  1985  standards 
emphasized  that  a  "reasonable 
expectation"-rather  than  absolute 
proof-is  to  be  the  test  of  compliance. 
"What  is  required,"  tiie  text  of  the 
standards  said,  "is  a  reasonable 
expectation,  on  the  basis  of  the  record.... 
that  compliance.. .will  be  achieved."  In 
an  additional  attempt  to  provide 
flexibility  for  implementation  of  the 
standards,  EPA  also  provided  that 
numerical  analyses  of  releases  from  a 
repository  were  to  be  incorporated  into 
an  overall  probability  distribution  only 
"to  the  extent  practicable."  This  phrase 
appeared  to  allow  some  discretion  for 
NRC  to  incorporate  qualitative 
considerations  into  its  license  decision- 
making, rather  than  having  to  rely  solely 
on  numerical  projections  of  repository 
performance.  On  the  strength  of  these 
and  other  EPA  assurances,  the 
Commission  did  not  object  when  the 
final  standards  were  published  in  1985. 

I'he  Commission  also  notes  that  the 
EPA  standards,  as  promulgated  in  1985. 
contained  a  provision  for  development 
of  alternative  standards  by  EPA.  The 
Federal  Register  text  (50  FR  38074, 
September  19, 1985)  describing  this 
alternative  standards  provision  stated: 
'   There  are  several  areas  of  uncertainty  the 
'Agency  (EPA)  ia  aware  of  that  might  cause 
suggested  modificationa  of  the  standards  in 
the  future.  One  of  these  concerns  is 
implementation  of  the  containment 
requirements  for  mined  geologic  repositories. 
This  wilt  require  collection  of  a  great  deal  of 
data  during  site  characterization,  resolution 
of  the  inevitable  uncertainties  in  such 
infonnation,  and  adaptation  of  this 
information  into  probabilistic  risk 


asaessments.  Although  the  Agency  is 
currently  confident  that  this  will  be 
successfully  accomplished,  such  projections 
over  thousands  of  years  to  determiae 
compliance  with  an  environmental  regulation 
are  unprecedented.  If~after  substantial 
experience  with  these  analyses  is  acquired- 
disposal  systems  that  dearly  provide  good 
isolation  cannot  reasonably  be  shown  to 
comply  with  the  containment  requirements, 
the  Agency  would  consider  whether 
modincations  to  [the  standards)  were 
appropriate. 

This  statement  suggests  to  the 
Commission  that  EPA  would  be  willing 
to  consider  modifications  to  the 
standard's  containment  requirements  in 
the  event  that  their  probabilistic 
formulation  is  foimd  to  hamper  or 
preclude  an  adequate  evaluation  of  a 
proposed  repository's  capability  to 
isolate  radioactive  waste. 

Pursuant  to  the  remand  by  the  Federal 
court  in  1987,  EPA  is  currently  revising 
its  standards  for  disposal  of  spent  fuel 
and  high-level  waste.  The  court's 
decision  directed  that  the  remand  focus 
on  the  ground  water  and  individual 
protection  requirements  of  the 
standards.  Although  the  EPA  standards 
are  still  undergoing  development  at  this 
time,  the  Commission  does  not  currently 
see  a  sufficient  basis  to  withdraw  its 
confidence  in  the  feasibility  of 
evaluating  compliance  with  such 
standards.  NRC  staff  will  closely 
monitor  the  development  of  the 
repromulgated  standards. 

In  sum,  considering  both  past  and 
current  programs  for  characterizing 
sites,  the  Commission  concludes  that 
technically  acceptable  sites  for  a 
repository  can  be  found.  The 
Commission  is  confident  that,  given 
adequate  time  and  resources,  such  sites 
can  be  identified,  evaluated,  and 
accepted  or  rejected  on  their  merits, 
even  if  no  more  than  one  site  is 
undergoing  site  characterization.  This 
judgment  does  not  rest  on  the 
acceptability  of  the  Yucca  Mountain  site 
or  any  one  futtue  candidate  site. 

LA.2.  The  development  of  effective 
waste  packages. 

I.A.2.a.  Considerations  in  developing 
waste  packages. 

The  NWPA  required  NRC  to 
promulgate  technical  requirements  and 
criteria  to  be  applied  in  licensing  a 
repository  for  high-level  radioactive 
waste.  Under  Section  121  of  the  Act. 
these  technical  criteria  must  provide  for 
use  of  a  system  of  multiple  barriers  in 
the  design  of  the  repository  and  such 
restrictions  on  the  retrievability  of 
waste  as  NRC  deems  appropriate.  The 
system  of  multiple  barriers  includes 
both  engineered  and  natural  barriers. 
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8biei<fing;'PM3dng  ana  other  soKnimit 
materials  iminecfiately  aurrouncfiag  an 
individaal  waste  coDlainar."  Before 
sinking  aa.  exploratory  shaft  for  sit* 
cbaractfiriiatinn.  DOK '» lequited  to 
prepamaaSCTiaetadiHgarWactiplion 
of  the  waste  foiin  or  packaging  piopoaed  ~ 
for  use  at  HbB  repoaitoiy.  and  aa 
exptanatioa  of  the  lelatioaahip  between 
such  waste  fofm  or  packapng  and  the 
grotogic  aediMi  o<  the  she. 

The  raaka^  beoier  ^ptoaeh  to 
radioactive  waste  isotethm  in  a  grnkigir 
repaaitoay  ii  impts— inted  in  NRC 
reqaircmeBls  by  a  aiwber  vt 
performance  obfectifvee  and  b^  detailed 
sitiog  and  dee^  criteria.  The  NRC 
periotmaace  objective  Ux  the  waste 
package  raqoiiea  aHbctaBtiaUy  complete 
containHMot  for  a  pedod  of  not  lesa  than 
300  yean  BOi  awre  thai  lOOO  years  after 
permaaeat  doauae  of  the  repeaitory.  The 
technical  design  critaria  for  the  waste 
package  reqaiie  that  tatMaction  oi  the 
waste  package  with  the  eaviroiwient  not 
coatproaiise  pafbnaancc  of  the 
package,  the  underground  facility,  or  the 
geologic  setting.  Therefore,  the  waste 
package  design  must  take  into  account 
the  complex  site-specific  interactioos 
between  boat  rock,  waatepackay.  and 
ground  water  that  itflO  aSect  waste 
package  and.  overall  repository 
performance. 

Uhder  dM  NWPAA.  DOE  was 
required  to  suspend  site 
characterization  activities  at  sites  other 
than  the  Yucca  Mountain,  NV  site. 
Consequently.  DOE  has  narrowed  the 
range  of  waste  package  designs  to  a 
design  tailored  for  unsaturated  tuQ  at 
the  Yucca  Mountain  site.  This  aspect  of 
the  high-level  waste  program  redirection 
may  facilitate  and  a^^edite  the  waste 
parkagp  design  process  insofar  as  it 
enables  DOE  to  concentrate  its  efforta 
on  developing  a  single  design  for  a 
single  site  instead  of  three  designs  for 
sites  in  bedded  salt,  basalt  and 
unsaturated  tuff. 

Currently,  DOE  is  evaluating 
uncertainties  in  waste  package  design 
related  to  waste  form,  container  type, 
and  environment  The  current 
conceptual  design  foe  the  waste  r'^'^'S" 
is  based  on  several  assumptions.  The 
waste  form  is  presuaied  to  be  ten-year- 
old  spent  fuel  or  high-level  waste  in  the 
form  of  borosilic^e  gliass  iik  stainless- 
steel  canisters.  (In  addition  to  spent  foel 
and  'high-level  waste,  the  waale  form 
may  ioi:{ude  paater-tbaarCIaas  C 
(GTCC)  bw-Ievel  waste.  This  waste  ia 


not  soutinalg  ac^apkabtaCor  i 
disposal  laidec  WIG  wgiikitinaa  faf- 
dispoaalatlaw  kwal  waatna.  bat  la   ^' 
accefrtabla  for  diaposaMa  a  wpnrttaiy 
Uceaaad  faa  di^oaal  of  spent  fod  and 
hifMeval  waataa.  This  waste  Biiiht 
include  such  laakirinh  asatalad  soanes 
and  aetiwated  laatala  fema  the 
ilniiiiMiaaioningnf  rrnrtoffi  and 
production  facililiea) 

Six  aiatefiala  aie  bdag  conaidefed  for 
fabricatlan  of  caateiaais,  incfadaag 
austeaikie  sted  (SliL).  oickatbaaed 
alloys  (AHay  US),  pore  capper  (OIA 
102),  copper4>ased  aOoys  Idanianaa- 
brooxe.  Ca>A-013v  and  70^0Cu-Ni,  CDA- 
715).  and  a  container  with  a  metal  enter 
shell  and  eeraauc  tinac.  The  reference 
container  far  the  spent  foe)  and  h^^- 
levd  waste  is  a  liVcm  thick  cylinder  to 
be  made  of  American  fann  and  Steel 
Institute  (AISI)  3e«L  slauiress  steel.  This 
wiH  be  DOB'S  benchmark  material, 
againat  whiefa  other  materials  are  to  be 
cooipafed.  DOE  carrently  intends  for 
spent  foel  containers  to  be  filled  with  an 
inert  gas,  sach  as  argon,  before  being 
welded  cleecd.  fo  addition  to  dieee  six 
materia.  DOBaho  {rians  to  aesem  the 
merits  of  ahematire  waste  package 
maternls  and  designs. 

The  leference  repository  location  is  is 
the  unsaturated  tuff  of  the  Topopah 
Spring  Formation  underlying  Yncca 
Moontain.  According  to  DOB.  Uttle  firee- 
flowing  water  is  thoc^  to  be  present 
there  to  contribate  to  corrosion  of  the 
waste  containers,  altfaom^  the  degree  of 
saturation  in  this  tuff  is  estimated  to  be 
65  (phs  or  mintw)  19  percent  of  the 
available  void  space  in  the  rode  DOR 
ha*  acknowledged,  however,  that  the 
greatest  uncertainties  in  assessing  waste 
package  performance  at  Yucca 
Mountain  stem  from  difficulty  in 
characterizing  and  modehng  the  coupled 
geochenrical-hydrologic  processes  that 
represent  the  hiteractions  between  the 
host  rock,  waste  package,  and  ground 
water.  The  final  waste  package  design 
will  depend  on  the  results  of  site 
characterization  and  laboratory  testing 
to  reduce  uncertainty  in  predicting  these 
interactions  m  the  reference  repository 
horizon.  The  final  design  will  also  be 
shaped  by  research  in  understanding  the 
degradation  of  candidate  container 
materials,  and  die  characteristics  of  the 
likefy  refisrence  waste  forms. 

Reg^iidiag  the  state  of  technofogy^  for 
developing  long-lrved  waste  package 
containers^  the  Swedish  Nackor  Piiel 
and  Waste  hiaiiagt'aieiit  Cooipany 
(SiGI)k  ttie  organiaatien  responsible  for 
radiaactfve  waste  disposal  in  Sweden, 
has  described  a  container  for  ^pent  fiiel 
rods  that  consists  of  a  QJ-n  thfok, .  . 
copper  canister  surrauaded  ^  a 


'  pawdar  iota  m  vod 
spbo^  Itt  the  canisters„aa^ipaGtBig  the 
powder  u«nt  hat-iaaslatk  picaairig  widi 
an  inert  gas.  and  saaliag  the  caatefora,    - 
»CB  aatiBMtaa  that  the  eoppae  eaiMar  • 
waste  package  has  a  niUioa-year 
lifetime.  (See  afoaLfiJ.  bekaw^ 

As  Baled  iaNBC'a  Final  Point  Papers 
on  the  Caaaiidtatian  Dt^  Site 
Choracteriiatiaa  Ptaa,  the  CemmisaiaB 
does  aet  axped  absolute  proof  tiwt  Ifld 
percent  of  the  waste  padafea  wid  have 
ISO  percent  contaiaiaent  for  300  to  1006 
years.  Since  that  \mmt,  the  NRC  alaff  has 
QosMeted  it*  review  of  the  Deceadbtt 
1968  Site  Characterizatioa  Plan  for 
Yucca  Moant^B.  Aldioa^  tha 
rommisainn  canlinaes  to  have  concerns 
about  DOE'S  waste  package  program, 
nothing  hea  occurred  to  diminish  the 
CommisaioR's  confidence  that  a»  long  as 
TXyiL  establiataea  eoaservative  objaetives 
to  guide  a  teetiag  aad  design  progKoik  in 
tuff  or  ia  other  geol(^ic  awdia  d 
ncCTseary.  it  is  techakadty  foesibfo  to 
devefof^a  waste  parkagr  thai  meete  the 
perforannce  obfective  far  snbstantial^ 
complete  cantainfficni 

LA.2.bi.  Effect  of  reprocaaaing  on 
waate  fooB  and  vraate  package. 

The  DrallUSa  hfiaafon  Plffii 
Amemfoient  catiBMtaa  that  aboat  77 Joe 
metric  toBB  ol  heavy  netal  (KCTNM)  ef 
apeal  nudear  foel  wilt  be  available  far 
dispose  by  die  year  2020.  (Thi*  estimate 
is  based  on  a  'iio  new  orders" 
assumptian  for  cammercial  nuclear 
reactora  and  a  40-ycar  reactar  Idetioe.) 
Abo,  approximately  »tOO  MTlflrf  of 
reprocessed  defense  waste  aal  a  small 
ampaal  of  coainiereial  reprocessed 
waste  from  the  West  Valley^ 
DeMcnatratien  Protect  ia  estMnated  to  be 
available  for  dispoaal  by  2020.  The 
deeiaim  to  locate  the  defonse  hagb^evel 
waste  in  the  repository  for  wastes  from 
coBuaercial  power  reactors  reaidted 
fram  the  requiremeat  in  Sectiea  ft  of  the 
NWPA  dial  the  President  evahiate  the 
possibib^  of  devebping  s  (fofonse- 
waste-only  repository.  In  Febcaary  108S. 
DOB  aabmitted  a  report  to  the  President 
recoaaneBding  a  combined  amunerdal 
and  defenae  repository.  In  April  1966, 
the  President  a^r*cd  that  ad  basis 
appeared  to  exiat  for  a  defenae-ealy 
repoailofT  and  directed  DOE  to  dispose 
of  defense  waste  in  the  conunercial 
repository. 

Aboat  avSftMTIfiA  of  leptocesaed 
high-level  waste  &om  dsCnse  facihtiee 
at  SavaMiah  River.  SC.  Hanfofld.  WA. 
and  Idaha  Falla.  ID  will  be  avadabfobir 
?0?ff  for  ditp«w«^  ia  thir  lapeeilia  j . 
according  to  d»  DnR  mft  hGasfoa  Plan 
AmendBMnL  Thia  wasfto  wdl  UMir  be 
solidified  inle  a  1 


matrix.  About  640  MTHM  of 
reprocessed  high-level  waste  will  come 
.from  the  West  Valley  Demonstration 
Project,  a  facility  for  wastes  from 
discontinued  conunercial  reprocessing 
of  spent  fuel  at  that  site.  This 
reprocessed  waste  also  will  be 
solidified,  probably  in  a  borosilicate 
glass  waste  form. 

Waste-form  testing  for  the  Yucca 
Mountain  site  is  focusing  on  both  spent 
fuel  and  reprocessed  high-level  waste. 
The  performance  of  the  waste  form  in 
providing  the  first  barrier  to 
radionuclide  migration  is  being 
evaluated  on  the  basis  of  the  physical 
and  chemical  environment  of  the  waste 
form  after  disposal,  the  performance  of 
the  waste  container,  and  the 
emplacement  configuration. 

A  major  limitation  on  glass  waste- 
form  testing  is  that  the  actual  waste 
glasses  to  be  disposed  of  are  not 
available,  and  their  exact  composition 
will  not  be  established  until  after  further 
testing.  Reference  waste-glass 
compositions  are  being  used  for  studies 
on  the  effect  of  variation  in  glass 
composition  on  performance.  (These 
glass  compositions  are  designed  by 
Savannah  River  Laboratory  (SRL)  for 
defense  high-level  waste,  and  by  Pacific 
Northwest  Laboratory  (PNL)  for  the 
commercial  lugh-level  wastes  to  be 
vitrified  under  the  West  Valley 
Demonstration  Project  Act.)  The 
reference  compositions  will  be  revised 
when  better  analyses  of  the  composition 
of  the  wastes  at  SRL  and  West  Valley 
are  available.  The  test  program  will  seek 
.  to  establish  upper  bounds  on  leaching  of 
important  rac^onuclides,  and  the  extent 
to  which  glass  fracturing  increases  leach 
rate.  Other  footers  influencing  leach  rate 
are  temperature,  pH  of  the  leaching 
solution,  formation  of  solid  layers  on  the 
surface  of  the  waste  glass,  irradiation, 
water  volume,  and  chemistry. 

It  is  possible  that  renewed 
reprocessing  of  spent  fuel  from  nuclear 
power  reactors  may  result  in  a  greater 
proportion  of  reprocessed  waste  to 
spent  foel  than  is  currently  anticipated. 
Although  sudi  a  departure  from  the 
current  plan  to  dispose  of  mosdy 
unreprocessed  spent  foel  in  the 
repository  does  not  appear  likely  at  this 
time,  the  Commission  believes  it  is 
important  to  recognize  the  possibility 
that  this  situation  could  change. 

The  possibility  of  disposal  of 
reprocessed  waste  as  an  alternative 
waste  form  to  spent  fuel  assemblies  was 
recognized  by  the  Commission  in  the 
1984  Waste  Confidence  Decision.  The 
Commission  noted  that  the  disposal  of 
waste  fit>m  reprocessing  had  been 
studied  for  a  longer  time  than  the 
disposal  of  spent  foel,  and  that  the 


possibility  of  reprocessing  doe*  not  alter 
the  technical  feasibility  of  developing  a 
suitable  waste  package.  The 
Commission  went  on  to  say  that  there  is 
evidence  that  the  disposal  of 
reprocessed  high-level  waste  may  pose 
fewer  technical  challenges  than  the 
disposal  of  spent  foel.  As  long  as  DOE 
uses  conservative  assumptions  and  test 
conditions  for  evaluating  the 
performance  of  different  waste  forms 
against  NRC  Ucensing  requirements,  the 
Commission  has  no  basis  to  change  its 
finding  that  there  is  reasonable 
assurance  that  reprocessing  does  not 
reduce  confidence  in  the  technical 
feasibility  of  designing  and  building  a 
waste  package  that  will  meet  NRC 
licensing  requirements  in  a  variety  of 
geologic  media. 

I.A.3.  The  development  of  effective 
engineered  barriers  for  isolating  wastes 
fmm  the  biosphere 

LA.S.a.  backfill  materials. 

At  the  time  of  the  1984  Waste 
Confidence  Decision,  DOE  was 
developing  conceptual  designs  for 
backfin  in  several  geologic  media.  Most 
candidate  sites  at  that  time  were  in 
saturated  rook,  and  the  conceptual 
designs  included  backfilling  or  packing 
eroimd  waste  containers  to  prevent  or 
delay  ground  water  flow  which  could 
enhance  corrosion  and  radionuclide 
transport  near  the  waste  containers.  The 
conceptual  design  for  the  engineered 
barrier  system  at  the  Yucca  Mountain 
site  has  different  parameters  because 
the  site  is  unsaturated:  instead  of 
backfill  or  packing  around  the  waste 
container,  there  is  to  be  an  air  gap 
between  sides  of  the  waste  canister  and 
the  host  rock. 

Backfill  material  around  the  container 
is  not  required  tmder  NRC  regulations 
for  the  waste  package.  NRC  regulations 
require  that  "...containment  of  high-level 
waste  within  the  waste  packages  [which 
includes  the  container]  will  be 
substantially  complete  for  a  period  to  be 
determined  by  the 

Commission...provided,  that  such  period 
shall  not  be  less  than  300  years  nor  more 
than  1000  years  after  permanent  closure 
of  the  repository"  [10  CFR  subsection 
60.113(a)(l)(ii)(B)],  and  Uiat  the  entire 
engineered  barrier  system  meet  the 
release  rate  performance  objective  of  1 
part  in  100,000  per  year. 

BackfiU  is  also  a  component  of  the 
borehole,  shaft,  and  ramp  seals,  which 
are  not  part  of  the  engineered  barrier 
system  or  the  underground  facility. 
Boreholes,  shafts,  and  ramps  must  be 
sealed  when  the  repository  is 
permanentiy  closed.  This  aspect  of 
backfilling  is  discussed  below  under 
"Development  of  Sealante."  Backfill 


may  also  include  crushed  rock  used  to 
fill  openings  such  as  drifts  in  the 
undei^pound  facility.  At  the  Yucca 
Mountain  candidate  site,  DOE  currently 
plans  to  fill  openings  in  the  underground 
facility  at  closure  of  the  repository. 
Backfilling  is  not  planned  before 
repository  closure  because  it  is  not 
needed  for  structural  support  for  the 
openings,  and  it  would  make  waste 
retrieval  more  difficult.  At  closure  of  the 
facility,  however,  openings  will  be 
backfilled  with  coarse  tuff  excavated  for 
the  fadlity.  In  the  conceptual  design 
provided  in  the  SCP.  the  selection  of 
coarse  tuff  as  backfill  material  is  based 
on  numerical  simulations  performed  by 
DOE  which  suggest  that  coarse  tuff 
would  be  a  more  effective  barrier  to 
capillary  flow  in  die  backfill  matrix  than 
fine  materials. 

DOE's  design  for  the  engineered 
barrier  system  submitted  with  the 
license  application  will  have  to  contain 
information  sufficient  for  NRC  to  reach 
a  favorable  conclusion  regarding  the 
overall  system  performance  objective. 
Backfill  or  packing  around  waste 
containers  is  not  required  by  NRC 
regulations  if  DOE  can  demonstrate  that 
applicable  performance  objectives  can 
be  met  without  it.  If,  on  the  basis  of 
testing  and  experiments  during  site 
characterization,  DOE  decided  that 
backfill  would  enhance  engineered 
barrier  system  performance,  the  design 
would  have  to  reflect  this  conclusion. 
DOE  has  already  conducted  research  on 
a  wide  variety  of  candidate  materials 
for  backfill  around  waste  packages  in  a 
variety  of  geologic  media.  The 
Commission  continues  to  have 
confidence  that  backfill  or  packing 
materials  can  be  developed  as  needed 
for  the  underground  facility  and  waste 
package  to  meet  applicable  NRC 
licensing  criteria  and  performance 
objectives. 

I.A.3.b.  Borehole  and  shaft  seals. 

The  engineered  barrier  system 
described  above  is  limited  to  the  waste 
package  and  the  underground  facility  as 
defined  in  10  CFR  part  60.  The 
underground  facility  refers  to  the 
undetgroimd  structure,  including 
openings  and  backfill  materials,  but 
excluding  shafts,  boreholes,  and  their 
seals.  Containment  and  release-rate 
requirements  are  specified  for  the 
engineered  barrier  system,  but  not  for 
the  borehole  and  shaft  seals.  Seals  are 
covered  under  10  CFR  section  60.112,  the 
overall  post-closure  system  performance 
objective  for  the  repository.  Among 
other  things,  this  provision  requires  Aat 
shafts,  boreholes  and  their  seals  be 
designed  to  as*ure  that  releases  of 
radioactive  materials  to  the  accessible 
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closure  uiiw  to  BRA'» 
•PPUciMb  sI 
Altkm^li  tfiv  GiilHte  fsr  sa^>  gfvtn  tn 
lOCHtyrtWdont  lycHiintly 
mentiMi  Mito  to  lanps  aad  tb« 
undergroMd  iadilty.  tt  it  nuoiwiito  to 
considbv  tham  tafatfwr  wMi  bordtoie 
and  ikaft  sotonto  b«MM  tb»  Msl* 

■I  ilHfli  iimi  fadli^  coaid  alao  rffect 
the  ovaadi  lyatoa  parfonaaaoa  of  dM 


I  of  ^M  axpievatoffy  mhI 
fadlHy  (B^  «pUI  be  tbe  firat  Bwfor  site 
lactivKyatfhe 
Camntly,  DOEia 
reviewtog  Wa  phas  fw  uawtoaeMon  ef 
explaaatoiy  sfaafto  Aotardtog  ta  tke 
WWTTsisisssaisaf  Report."  DOB  ia 
reevaluating  the  "locations  choaen  for 
the  two  eaplotatosy  shafta.  the  neAod 
chosen  (drtihag  aod  MastH^  for  dM 
coMtoactton  af  iia  sh^ts.  the  meow  of 
aecaaafiasipe  or  shafto)  to  the 
rapositaqf  faattaoiit  ttiaBaadfor 
addMonal  axpioeatorjr  dftillBi  and  the 
design  off  te  sinfto  and  other 
compunmis  af  tha  ncploratory  shaft 
fadK^"  TUa  reavdaatiea  of  pkuis  for 
tha  dwH  tocdity  ia  in  respowse  to 
concama  from  tta  NRC  staff  uid  the 
Nuclear  Waate  Tactorica)  Review  Board 
(NWTRB). 

When  ttie  repositorjr » 
decoaaaiasioiied,  NRC  expects  Aat 
moat,  if  not  aH.  shafia,  ranps.  and 
boreholes  wfM  probably  have  to  he 
sealed  to  redace  the  poseibihty  tfiat  they 
couM  provide  prefisrential  patitwaya  for 
radionuclide  augration  from  the 
undergrotnd  fedlily  to  the  accesaiMe 
environueul.  DOE  eatiiutilea  that  as 
m«iy  as  3S0  shaHow  and  70  deep 
exphiratory  boreholes  may  be  enpiaced 
by  the  tiase  site  characterization  has 
been  conpletod  at  the  Yucca  Moantain 
site.  Decommissioning  may  not  occur  for 
up  to  100  years  after  commenceflnent  of 
repository  eperatioaa  Becaose  the  funl 
desipi  for  saala  willlikety  have  been 
iBo<^ed  from  dia  iailMl  Koensc 
application  dasjpi  (LAD).  DOB  ia 
viewing  the  aeal  LAD  as  serving  two 
primary  toadtona.  As  sat  forth  in  DOEs 
SCP  for  this  Yacca  Montaia  cwKMate 
site,  tha  sari  LAD  ia  to  eatabfish  that:  (I) 
"...techat^ogy  for  coostrocting  aeab  ia 
reasonably  avaiiaMr"  and  (2)  ".-dwra 
is  rsasB— bk  asaaiaaua  Jttmt  seals  have 
I  that  f  oUowrmg 
t,  they  do  not  becona 
t  that  coaoproaysa  tha  gcetogic 
repoaitocy^a  ahttly  to  Beat  tha  poot- 
rleaaia  pasfciiaiaiaaobiactiwea." 

To  aatabWi  tfw  availabaitr  of 
technotoff  far  aaal  aauali  action.  DCB 
haa  idSBlffiad  af  laaat'  31  lita  properftea 


thai  aaad  to  ba  dtoractariiad  in 

characteristlea.  Theae  properties  Bdada 
saturated  hyenusic  conductfrfty  of 
alluvium  near  shafts,  the  quantity  of 
water  teaching  the  seals  doe  to  surface- 
flooding  events,  and  erosion  potential  in 
the  shaft  vtcinify.  The  SCP  also 
discusses  material  propertiea  that  seed 
to  be  identified  to  detennine  sealing 
cooiponexxts  such  as  initial  and  aUeted 
hydralogic  pcopartiaa  of  materials. 

The  SCP  todicates  thai  DOE  is 
plaaaing  to  uae  crashed  tuff  and 
cemento  to  the  aaaliagpragram  at  dw 
Yucca  hteai^in  candidate  ska.  The 
stated  advantagea  of  asu^  taff  inchide 
mininixiBg  dagiadaiioB  of  aeal  awteria) 
and  avoiding  disruption  of  nnbient 
ground-watar  rhwiaistty. 

HOR'i  cvient  design  concept  for 
meeting  the  overall  pcahaiuauce 
objectives  inchidea  a  cantrioation  o£ 
sealing  and  <ba>nagp  Seal  requireaieBts 
may  be  raduead  in  part  by:  tl)  Inniting 
the  amoant  of  sorfaee  water  that  may 
enter  borehoiea.  shafts^  and  rampv  (2) 
selecting  borehole,  shaft,  and  ramp 
locatiana  and  orientations  that  provide 
long  Sow  padia  froai  the  emplaced 
waate  to  tha  acceasibie  environment 
above  the  repository;  and  (3) 
maintehting  a  sofRcient  rate  of  drainage 
below  d>c  repository  horizon  bvel  so 
that  water  can  be  shunted  past  the 
waste  packages  without  contacting 
them. 

Although  DOE'S  program  is  toruiMBg 
on  seals  for  the  Yucca  Mountain 
candidate  site,  the  Comausakn  finds  no 
basis  for  diminished  confidence  diat  an 
accapiabie  seal  can  be  devahtped  for 
candidate  sites  in  diSoent  geologic 
media.  The  Commisaian  finds  no 
evidenoa  to  soggeat  that  it  can  not 
oontHiue  to  have  reasonable  asawance 
that  borehole,  shaft,  ramp,  and 
repository  aeata  can  be  developed  to 
meet  10  CFR  part  60  perforatance 
oo|et*  fives. 

I  J.  Rekwaat  Iamte$  That  Have  Axisea 
Since  the  Commission's  Origkial 
Dedshm 

I.B.I.  In  support  of  its  argfinmnt  on 
technical  feasibility^  the  Ouaaisaloa 
stated  i»  its  1984  Waste  CanfKfpaoe 
Decision  that  "—DQR'sptvgrtun  is 


providing  infermatien  on  site 
channJeriaties  at  a  aa^dentfy  largo 
nuaberattd  rarietf  of  sites  aadgfiokf^ 
medio  to  support  the  expectatiao  that 
one  or  moro  techmcatfy  acceptable  sites 
will  be  ident^ied. "  The  NWPAA 
required^  however,  that  DOEsaspead 
aite-specific  site  characterization 
activities  under  the  Nuclear  Waate 
Policy  Act  of  1982  at  all  sites  other  than 
the  Yucca  Moaataia.  NVsite. 

Under  die  NWFAA.  tha  DOB  ptogrMi 
has  been  redhected  to  eharactariaa 
candidate  repositoiy  sites  in  sequence 
raihar  than  stoiultaaaouaiy.  If  dm  Yacca 
hkanteiK  site  ia  found  to  be  anaalteMe. 
DOB  mast  terminate  site 
characterization  activitiea  diere  and 
provide  Congress  with  a 
recoBunendatiun  for  fbrdter  action,  such 
as  the  characterization  of  another  site. 
Because  characteiizatioo  of  mohtple 
sites  now  afqyears  to  be  more  directfy 
related  to  the  timing  of  repository 
availability  than  to  the  technical 
feasibifity  of  geologic  disposal  as  a 
concept,  consideration  of  the 
Commission's  aforementioned  IS84 
stateoienl  in  light  of  die  NWPAA  will  ba 
discussed  under  Finding  2. 

l.B.2.  What  is  the  rehtionshrp,  if  any,  aj 
the  "S-3  Proceeding"  to  the  current 
review  of  the  Commission 's  1984  Wasted 
Confidence  Findings?  Would  the 
planned  revision  of  the  S-9  rulemaking 
be  affected  if  the  Commission  had  to 
qualify  its  current  confidence  in  the 
technical  feoMibility  of  safe  disposal? 

In  its  dacisian  to  re»&nd  to  MtC  die 
questiona  of  whether  safe  offsite  storage 
would  be  avattable  by  2007-200^  or.  if 
not,  whether  spent  fuel  could  be  safely 
stored  onsite  paat  those  dates,  the  VS. 
Circuit  Goart  of  Appeals  obeerved  that 
the  issues  of  storage  and  disposal  of 
nuclear  waste  wate  being  cooaidered  by 
the  Comanisawa  m  an  oageiag  generic 
proceedng  known  as  die  "S-3'* 
Proceeding. 

The  S-3  ftoceeding  was  d»e  oufgrowdi 
of  effinrfa  to  adifresa  genericalty  dte 
NEPA  requirement  fim  an  evahmlion  of 
the  enviroBBiental  impact  of  operation 
of  a  l^t  water  reactor  (LWR).  Table  S-3 
assigned  namerrcal  vaittes  for 
en\  a  uiimental  coate  resnlting  &oot 
uranium  ftaat  qrcte  activitfea  to  support 
one  year  of  LWR  operation.  NRC 
promulgated  the  S-3  nde  in  Apri!  1974. 
hi  fnly  1970,  die  U.S.  Circnit  Court  of 
Appeals  found  diat  Table  S-3  was 
inadequatriy  supported  by  the  record 
regarrfing  reprocessing  of  spent  fuel  and 
radioactive  waste  management,  to  part 
because  the  CbmmissioB,  tn  raachlhg  fta 
assessment  had  retted  heavily  on 


i  Vd.  5K  No.  Ml  /  TuMfABy,  Saplembet  M.  tWft  /  Rirfei  anABajgAUaM 


testimang  afMtC  staff  dmt.  tha  ganhlnia 
of  wast>  diagaaal  waaW  hatriwilnad 

Whan  dMf  ILi.  CiKuii  CoueL  oi 
AgpaalaltoBad^tha- saomnd^  OB  uAal 
wtfa  to  haama  tha 'Waste  GanfiriaBfisr 
issuas  to  Mag  aSNu  fiSChad  genduit 
before  it  tha  final  ananded  fr^nila.lhe. 
CouitBagpBdad.th*Eeaalutiaihaf  tha- 
isauaofaiaate  disposal  in  the  S-3. 
procaadingaabaing.  teiatad' ta  dm  iasua 
raised  fay  tha  gatitioniSB  iikthaaggaars 
of  the  tamdadsioBaon  the  wrpanainm 
a£  speni  fiml  itoraga  capadty.  Tha  Co«t 
saidthaldia  ".dapasiiiaaof  theS»3. 
pm«^a4'"gi  ♦fc"r«|^  it  has  a  tamawhaL 
difieient{iacua.may  haiia  a  baariogQa 
thepeaufing  aaaes." 

The  GaramiMian  approved  the  fhia}  S- 
3  rulainluly  1£r9.  In.  October  1979.  the 
Commission  Issued  a  Nbtica  of  Phiposed 
Rulemaking  CNVRI  OB  tha  Waste 
Coi^denca  issaes  in  response  to  the 
remand  by  the  Court  of  Appeals.  In  the 
NPR,  the  Conuarasien  steted  that  tha 
proceecfing  wottid  "...dtav/  upon  the 
record  compilted  in.  the  Commission's 
recenUy  eoncliidied  rulemakhig  on  the 
environmenial  in^)act8  of  die  nucleat 
fuel  cycle,  and  diat  the  record  compded 
herein  wilf  be  available  for  nse  in  the 
general  fuel  cyde  nde  update  dtseassed 
in  that  rulemaking;'* 

In  the  fhirt  Ttebte  S^3  mfc^  i8si»d  in 
1979;  the  Gtamnrission  had  said  that 
"...bedcfcu  salt  sRaa  can  be  found  which 
wiUpiuvideeftebdaB  isolation  of 
radfoactive  waste  from  the  btosphere:* 
When  tneComnnssKni  issued  ate  1991 
Waste  Conttdance  Decision-,  part  of  the 
basis  FST'  tne  iHscussion  of  waste 
management  and  dteposar  in  tne  Aogast 
1979  ffaiaC  S-3  itile  had  dienged.  Per 
example,  in  19W  the  repeaitery^  program 
was  proeeedEngandhr  Ae  fVWnA,  which 
requhed  that  DOE  reoommend  diree 
sites  for  site  characterization.      

NRC  is  piapacnig  to  amrod  10  OR 
S1.5V  ad^ng  new  asttowtoa  for  Mteaaaa 
of  Te«»attdlh»-2a2;  aada  revisad 
narrative  exptanattoa  dascribiag  tha 
basis  farvafama  >  anliiiiii  din-Tabte  S>a: 
The  aaendBwat  anaW  alsaeaptain  dK 
envisoHmantol  effacto  af  poftenttal 
releasaa  baai  die  U^fcwnter 
(LWB).fiiialqKiei 
potential 

and  anriBDMientalJ 
releases.  It  iaaaiika^rtfaBl  the 
will  have  any  fcmpaBt  Oft  dto 
Coi 

Waste  GaafidSBia  ptacaadin^.N«ria  k 
likely  dweddaieaMaarinaliar  at  die 
W) 

dia&JnkcdtorWi 
Proceedta^a 


envhronmaaftohaaatooCaraatodtepasak 


ded8toa»  fiBd»thatiiaa  laagerha* 
coaBdaaca  to  dm^tadudcal  faaaibiU^f  ai 
disposal  i»  a  mined  ^wlagpa  aepadtoejK 
thfl  ^aainriff^TTi  •^"— ^*  ,.»-^.j— 4t 
necessvy  towi4a«ath»Sl44utoadM»it 


Faa  BcadicaL  Baas 
materiatosBf  badiddediatoth* 
falkwdag  rlnssss-  (tfcaaiptotalyai 
partia%  thamadtfaandoaUg  atehla 


findi^tot^ 

I.B.3.  Tif  what  extent  do  iK  felupweuu 
in  spent flie£ disposal  ttchnomgy 
outside  oftho,  Uidted  SOntOalbi^,. 
Swedish  waste  package  desipisi' 
enhance  IWCk  coaffdeacein  the 
technfcul'fintsibHttyafdNposafafb^g^ 
level  wrtmte  aotf  spent  fue/f' 


tifaaiaiBk  Haatallogr  IncanaL.  and 
■liimiaian  t'^  rafrariinQ  nr  i 

kas  laad  aadstatkaadM 


and  dtaaiiBB  dinvidac 
cement. 

Sweden  haa  been  conductiagi 
extansiaa  eaniatar  maaarrh  prag 
over  dia.paat  aaMaraLgaaxa.'Oiai 


Spent fuelidiBisiMili  twhuatogy  to  dto       ciiiidni  aatoriaioCtotaraiiia^mppM, 

buititidiHn.  rarhnn  stoaL  and  ahaaina 
andtltoniam  dinnidf;nrB  slin  hdag, 


sui 
in 
Amerien 


are 

staff  both  through  bila 


ra.aiaw  at  Aa 


at 

OMSide  the  CKS,  stodfas of  spentfad 
as  a  nastt-faamiara  aowlntog 
condaatod  pi  hnarity  to  Cknada  and 
Sweden,  dthou^  betft  Ftaatu  and  West 

CjBfflUfllljr  BSV0  SflMn  pPOptHIlB  Ut'  BBv 

area.  TheSwedfeh  st^diiea  have  been 
mainly  eencamedwfdl  bedingamter 
reactor  (B¥n()i  spent  foei  whereas  the 
Canadian  studies  focns  on  spent  fuel 
from  that  country's  CANDU  reactors, 
wbtd^oseunenriehedoraniamHiacore 
immersed  in  Iwavy''  wetermade  from 
deoterram.  BWR  and  CANDU  fad;  IBce 
pressurned  water  reader' {PWRJ  fud, 
are  uranium,  (ffoxide  fuels  dad  in 
drcaloy.  Flowever,  thebumup  rates  far 
these  three  fheL  types  vary  cmnidterably. 
Ongoing  research  studies  on  spent  fbd 
include:  woth  on  dte"  characterization  of 
spent  fod  OS  a  waste  fhrm;.  the  carrosfbn 
of  spent  fiid  and  its  dfssohilibff  undler 
oxidizing  and  reducing  conditions;  the 
radiolysis  oC  ground  water  in  the  near 
vicinity  of  (he  spent  fliel,  and  its  effects 
on  the  dissolutfoaof  the  hIe^,  and  die 
d^vdopment  of  model's  tcpradicttha 
leachihg  of  spent  fiiel  over  long  time 
periods.  The  results  of  this  work  are 
steadily  increasing  our  understanding  of 
spent  Kid  as  a  waste  form. 

HiflK.U»w«»I  radioactive  waste,,  whether 
it  is  spent  reactor  hid  ar  wadafronv 
reprocessing,  must  be  endosed  in  an 
outer  canister  aaparf  of  the  waste 

wastotonpectad  to  paavant  die  mlau» 
of  ladlaacttvvty  duan^iu  handlmg  at 
thasepodtaiy  sto  befasa  omplaf  amant 
After  aBsptoaaaseiri  in  dm  lapaaitaiii.  il 
is  expected  to  prevent  the  releaaa^ 
radioactivity  fat  nspmrifted  patiadof 
time  after  die  sapaiiltoy  to  alaaadi.  by 
ptaviding  a  baid«  to  faotealr  dm  toaato 
htwnrenjiag  toto  tartfcat  aiith-gioinid 
watoa. 


shodd  uBto(gadadpBobiaBia.ha 
discovered  widk  uaing  pusa  atQpaE. 

Ooa  of  tha  Swndiah,  aanfatar  dad 
a  Mfmthfck  capfot  conteinw^  ^aa 
descrihadpradnariyiasaBtianima). 
whidi  to  daiondta  pcoaida 
mntainaim*^  in  coaluBBtioawilh  an 
appHftoatobadcfill  matoiialiot  a 
periadonthaaadarofoaaBiltiaayaaB. 
Tha  Gitticd  factors  Cos  the  iaolattoa 
period  far mppea ranJstara Mac  6Ute 
praaeBEa  af  Gonaaiae  adiataocea  sadi 
as  sa^diida  tons  to  thagpauad  watas;.(2> 
thr  pmtsihili^  t*  **"'^  -..K»t—«.— . 
reaching  tbs  caniatai  suxfaca;  and  (?^tha 
degiaa  aC  inheiaegandtyr  or  pitdni^  t£ 
the  sasakii^ooBaaton.  Stiidiaa  nrn 
contindi^  taabteia.  naare  irfJormatinn 
on  piMtogaosMaionaf  eoppac  and  an 
techniquaafarwayiiig  thick  wattad 
rapprt  rnntaiirtrr 

Several  caaeeptnd  designs  ioc 
canisteEaiae  dia  safe  diapoad  af 
unrepsacaasadspaat^  fad  hawa  slsa  baan 
develaped  to  Gaaada.  One  aaniatac 
deaign  option  to  tha  ai^poeted  shell, 
metd-atatda  ranrsp*  which  tovalvea 
packing  the  spent  toe^  bundles  into  a 
thto  conaaian-rasistont  shall  and  caating 
the  nmaiiaiag  spacawidi  alow  raehing 
potat  matal  ar  aUey.  Stnctand  support 
for  the  shdl  wodd  be  pravidad  by  tha 
resdting  matd  natrix.  Lead  ia-a 
paggiUe  Bialrix  matorid  bacsasa  af  ito 
faworabla  easting  ptepetitos,caat^  and 
low  maltiagpoiaU 

Odw  sappeatad  shell  maiater 
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Detailed  designs  have  been  produced  for 
all  three  types  of  supported  shell 
canisters  incorporating  either  a  titanium 
or  nidkel  alloy  shell  less  than  6-mm 
thick.  A  conceptual  design  has  also  been 
produced  for  a  copper-shell  structurally- 
supported  canister  and  a  metal-matrix 
container  with  a  relatively  thick  (25-mm) 
copper  shell  and  a  lead  matrix  material. 
This  last  canister  is  intended  to  contain 
7Z  used  CANDU  fuel  bundles  in  four 
layers  of  IB  bundles  each. 

Both  the  Canadian  and  Swedish 
conceptual  designs  for  the  disposal  of 
spent  fuel  in  canisters  provide  for 
surrounding  the  canister  with  backfill 
material  as  part  of  the  waste  package 
when  it  is  emplaced  in  the  repository. 
This  backfill  material  would  be  packed 
around  the  canister  to  retard  the 
movement  of  ground  water  and 
radionuclides.  Investigations  of  backfill 
material  at  the  Stripe  mine  in  Sweden 
have  shown  that  bentonite  and  silica 
sand  can  be  employed  successfully  as 
backfiU,  both  around  the  canister  and  in 
repository  tunnels.  A  bentonite-stlica 
mixture  is  the  recommended  backfill 
material  on  the  basis  of  its  thermal  and 
mechanical  properties.  Bentonite 
backfills  have  been  shown  to  produce 
hydraulic  conductivities  that  are  very 
similar  to  the  surrounding  granite  at 
Stripe.  Problems  concemmg  the 
variability  of  bentonite  samples  bom 
different  geographic  locations  can  be 
eliminated  if  material  from  a  single 
source  is  used.  The  presence  of  sulfur 
and  some  organic  material,  including 
bacteria,  in  many  bentonites  poses  some 
problems  related  to  microbially- 
accelerated  corrosion.  Treatment  with 
hydrogen  peroxide  may  be  used  to 
oxidize  these  organics.  Heating  the 
bentonite  to  400  degrees  C  can  also  be 
effective,  although  this  may  alter  the 
crystal  structure  of  the  bentonite. 

Many  countries  intend  to  dispose  of 
their  high-level  radioactive  waste  by 
first  converting  the  wastes  into  a  solid, 
vitrified  form  after  reprocessing.  Since 
the  leaching  of  the  waste  form  by 
circulating  ground  water  after  disposal 
is  the  most  likely  mechanism  by  which 
the  radionuclides  might  be  returned  to 
the  biosphere,  the  waste  form  must  be 
composed  of  a  highly  stable  material 
with  an  extremely  low  solubility  in 
ground  water.  Thus,  the  waste  form 
itself  should  function  as  an 
immobilization  agent  to  prevent  any 
significant  release  of  radionuclides  to 
the  biosphere  over  very  long  time 
periods.  The  two  primary  materials 
currently  being  considered  for  use  as 
solidified  waste  forms  are  borosilicate 
glass  and  SYNROC,  a  man-made 
titanate  ceramic  materiaL 


SYNROC  was  initially  developed  in 
Australia  as  an  alternative  material  to 
borosilicate  glass.  It  is  composed 
primarily  of  three  minerals  (hoUandite, 
zirconolite,  and  perovskite)  which 
collectively  have  the  capacity  to  accept 
the  great  majority  of  radioactive  high- 
level  waste  constituents  into  their 
crystal  lattice  structure.  These  three 
minerals,  or  closely  related  forms,  occur 
naturally,  and  have  been  shown  to  have 
survived  for  many  millions  of  years  in  a 
wide  range  of  natural  environments. 
SYMtOC  has  the  property  of  being 
extremely  resistant  to  leaching  by 
ground  water,  particularly  at 
temperatures  above  100  degrees  C.  In 
addition,  the  capacity  of  SYNROC  to 
immobilize  high-level  wastes  is  not 
markedly  impaired  by  high  levels  of 
radiation  damage. 

The  high  leach-resistance  of  SYNROC 
at  elevated  temperatures  increases  the 
range  of  geologic  environments  in  which 
it  may  be  used,  such  as  deep  geologic 
repositories  in  both  continental  and 
marine  environments. 

Research  and  development  work  on 
improving  SYNROC  production 
technology  is  currently  being  done 
jointly  in  Australia  and  Japan.  New 
methods  of  using  metal  alkoxides  in  the 
fabrication  of  SYNROC  to  obtain  high 
homogeneity  and  lowered  leachability 
have  recently  been  developed  in 
Australia.  The  Japanese  have  recendy 
developed  a  new  method  that  uses 
titanium  hydroxide,  as  a  reducing  agent 
to  produce  SYNROC  with  a  high  density 
'and  low  leach  rate.  A  pilot  facility  for 
the  production  of  non-radioactive 
SYNROC  is  now  in  operation  in 
Australia,  and  a  small  pilot  facility  for 
producing  SYNROC  with  radioactive 
constituents  is  being  completed  in 
Japan. 

On  the  basis  of  current  information  - 
from  the  foreign  studies  just  described 
on  canisters,  spent  fuel  as  a  waste  form, 
backfill  materials,  and  alternatives  to 
borosilicate  glass  waste  forms,  the 
Commission  concludes  that  there  is  no 
basis  for  diminished  confidence  that  an 
acceptable  waste  package  can  be 
developed  for  safe  disposal  of  high-level 
waste  and  spent  fuel. 

l.C.  Conclusion  on  Finding  1 

The  Commission  has  reexamined  the 
basis  for  its  First  Finding  in  the  1984 
Waste  Confidence  Decision  in  light  of 
subsequent  program  developments,  and 
concludes  that  Finding  1  should  be 
reaffirmed. 

The  technical  feasibility  of  a 
repository  rests  initially  on 
identification  of  acceptable  sites.  At  this 
time,  the  Commission  is  not  aware  of 
any  evidence  indicating  that  Yucca 


Mountain  is  not  acceptable  for  site 
characterization.  There  are  many 
outstanding  questions  regarding  the 
licenseability  of  the  site,  however,  and 
they  must  be  answered  satisfactorily  in 
order  for  NRC  to  issue  a  construction 
authorization  for  that  site.  If  data 
obtained  during  site  characterization 
indicate  that  the  Yucca  Mountain  site  is 
not  suitable  for  a  repository,  DOE  is 
required  by  the  NWPAA  to  terminate 
site  characterization  activities  and 
report  to  Congress.  Within  six  months  of 
that  determination,  D0£  must  make  a 
recommendation  to  Congress  for  fiulher 
action  to  assure  the  safe,  permanent 
disposal  of  spent  fuel  and  high-level 
waste.  DOE  could  recommend,  for 
example,  that  Congress  authorize  site 
characterization  at  other  sites. 
Considering  DOE's  investigations  of 
other  potentially  acceptable  sites  before 
its  exclusive  focus  on  Yucca  Mountain, 
the  Commission  has  no  reason  to 
believe  that,  given  adequate  time  and 
program  resources,  a  technically 
acceptable  site  can  not  be  found. 

The  technical  feasibility  of  geologic 
disposal  also  depends  on  the  ability  to 
develop  effective  engineered  barriers, 
such  as  waste  packages.  DOE  is 
currently  evaluating  six  candidate 
materials  for  waste  containers,  including 
austenitic  steel  and  copper-  and  nickel- 
based  alloys,  and  is  planning  waste- 
form  testing  based  on  both  spent  fuel 
and  high-level  waste  in  borosilicate 
glass.  On  the  basis  of  DOE's  program, 
and  results  fi*om  Swedish  investigations 
of  a  copper  waste  container,  the 
Commission  is  confident  that,  given  a 
range  of  waste  forms  and  conservative 
test  conditions,  the  technology  is 
available  to  design  acceptable  waste 
packages. 

In  addition  to  the  materials  testing  for 
the  waste  container  and  waste  form, 
there  may  be  additional  measures  that 
can  be  taken  to  improve  the 
effectiveness  of  the  engineered  barriers. 
It  is  known,  for  example,  that  the  heat- 
loading  characteristics  of  the  wastes 
diminish  with  time.  Also,  the  longer 
wastes  are  stored  before  disposal,  the 
smaller  will  be  the  quantities  of 
radionuclides  available  for  transport  to 
the  accessible  environment. 

It  is  also  technically  feasible  to  . 
separate  from  radioactive  wastes  the 
radionuclides  that  constitute  the 
principal  source  of  heat  from  the 
nuclides  of  greatest  long-term  concern. 
The  former  radionuclides,  mainly  fission 
products  such  as  cesium-137  and 
stnattium-QO,  could  then  be  stored  for  a 
period  of  years  while  the  fission 
products  decay  to  the  point  where  they 
could  be  disposed  of  either  in  a  manner 
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host  rocfck.'Wpeatedtntaate.iaolatiQn. 
properteik.  Mnntimewtbe  [oageB^fiud 

romni«rng_tiiidlitii».B/fa«,.  im-K  n« 

transMranic  wastea,  wixb.  ekmenla 
heavier  thoa  itrnninm,  could  be  disgoaed 
of  in  araposiloqf  away  froiLtbe  flaaia» 
proditets^anA  without  -tha^hi^  thermal 
loadiBgathaE  would  olhexwisebave  ta 
:  be  considered  in-predicting  the  long- 
term  waata  iaa^ioa  pepfarmance  o£  the 
geologic  setting.  Faaaca.  GisatBiitaim 
and  Japan  are  cutceatly  pursuing  thia 
waste  managamenL  strategy  or  a  vadanl 
of  it. 

The  Cninmisainn  emphasizBs  here  that 
it  does  not  befieve  thaiiec^duig. 
tecfanQk[giaa.are  cequiied  for  the  sa£e^ 
ox  finaiMity  of  deep,  geologic  dispoaal 
iikthe  United  States.  Qthec  countries., 
such  a&  Canada,  the  Federal  Republicof 
Germany...  and  Sweden  are  pursuing 
disposal  strategies  based  on  a  similar 
view.  Reprocessing,  if  employed  in  Qs 
current  stage  of  devetoiment,  would 
result  in  additional  exposures  to 
radiation  and  volumes  of  radioactive 
wastes  to  be  disused  of.  Foe  the 
purpose  of  fuufing,  reasonable  assurance 
in  thetechniieal  feasibility  of  geologia 
disposal,  however,  it  is  worth  noting 
that  technolkigy  is  currently  availabU  to 
permit  addltfionafengineesihg  control  of 
waste  forms  if  for  reasons  not  now 
foreseen,  sodt  control  were  deemed 
desirable  at  some  future  time. 
Meanwhile.,  the  Cbmmission  continues 
to  have  confidence  that  safe  geologfc 
disposal  is  technically  feasible  for  both 
spent  fuel  and  hi^tevei  waste. 

DOE's  reference  design  for  the  waste 
package  ub  tfke  December  1988  Site 
Characterization  Plan  does  not  include 
backfill  or  packing  around  waste 
containers  in  the  emplacement 
boreholes.  Neither  is  requiiedoBder 
NRC  rules  so  lOng  as  DOE"  can  show  that 
applicable  CHgulafory- criteria  and 
objecthrea  wfll  be  met>  An  air  gap 
betweea  the  container  and  the  host  rock 
is  currentfy  ose  of  the  barriers  in.  DOE's 
design  fbrmcetfng  the  performance 
objective.  DOB  has  cond\icted 
investigatfaaaon  a  variety  of  candidate 
materials  Ibr  backfiP'  iii  a  varied  of 
geologjrmedih,  and  the  Cbmmissiim. 
finds  no  basis  to  qpaKfyits  past 
confidence  thatbadcfiff  materiafs  can  be 
develeped.  tf  needed,  to  meet  applicable 
NRC  requnrementa. 

The  December  1988  reference  d)esign 
for  sealing  boRhafes.  sbsfbi,  ramps  and' 
the  undefgcaond  hdfity  at  the  Tueea 
Meuntahi  canAdate  site  employs 
crashed  taff  Bad  oement  Kegardless  of 
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The  CeimBiaainn.fiontfniieB  tacliaiMt 
reaaoaabTe  aaaurance  tlMiBOrt 
pioffantwiftlead'ta.idMtififatioDiOf 
acceptil>lft  seoIiBBtmateziala  tm  meatiBg 
these  ebiectivafc 

No-aaiorbteaklfasou^  latsohnalogy 
is  mqoiigdt  to.  davalbp:*  mined,  genlniir 
repository.  NBC  will  not  be.  abU-ta 
license  a  repoaitory  atapatticidacatta» 
howevet^  untfl  tiiera.  ia-anffidant 
informatioa  aRwilaUe  foe  that  aikL  The 
infbimatiinirBaedadTto  license  a  site, 
includes,  site.  cbaracterizstk>a  data,  d»t& 
oa.repositocy  design,  and:  waste  package 
rf^jgp  MifR^jiant  fnm  paiotmaaea 
assfsament  of  A>  entire  waste  disposal 
system.  Fuithar..the  ComBiaaioa. 
recogniaea  the  chaHenge  posed  bf  the- 
need  to  predict  impacta  of  a  tepoakaq 
on  human  healih  and  theeaviioBmart 
over  very  bng.  periods  q£  tima>  It  will  not 
be  poastbleto  test  the^acfouacy  of  long- 
tenttrepoailoiy  performaooa  asatsament 
niadela.iaaQ.abaahite  aoue.  TkaNSC 
does  believe'thalexiating'perfonDanca 
assessment  models  have  the  potential  to. 
previdaa  basis  for  deciding  whether  » 
system  for  geologic  disposal  of  "high- 
level  waste,  iaacoeptabla.  and  caor 
provide  a  sufficiient  level  of  safety  fat 
present  and  future  generations  uadar 
certain  candiliona.  These  condilibns 
include  addressingt  uncertaiatias.  and 
gathering  data  from  specific  sites. 

OvecalL  from  its  reexaoiiiiationrof 
issues  related  to  thetechaical  feasibility 
ofgeologic  disposal,  the  Commissioa 
concludes  that  there  is  reasonable 
assurance- that  safe  dtsposalaf  hijgh- 
level  waste  and  spent  fuel  in.a  miaad 
geologic  Depository  is  technical^ 
feasible.. 

Original  Finding  2:  The  Commission 
finds  reasonable  assuxancethat  oneot 
more  mfnedgeologis  repositorieafac 
commecdai  high-level  waste  and  spent 
fiial  will  be  ^ailabb  by  the  yeaia  2007- 
2009.  and  that  sufficiuit  repository 
capacity  will  be  available  wathin  30 
years  beyond  expiration  of  any  reactor 
operating.Bcense  to' dispose  of  existing 
commeiciar  high-level  radioactive  waste 
and  spent'  fiiel  originating  ia  that  reactor 
and  generated  up  to  thaitiaoe. 

Revised  Finding.  2:  The  Commission 
finds  reasanahle  aasuzance  that  afr  least 
one  mined  geologic  repository  will  be 
available  withiA  the  fizai  quartet  of  the 
twenty-first  century.,  and  that  su£Qsient< 
repoaitory  eapaeity  willbeavailabla. 
within  30  yeaia  beyond tiierBcenaed  lib 
for  operation  fwhic&may  indtida  dia 
term  of  a  revised  or  renewed  licenaeji  «f 
any  Deactorio  cfispose  of  Ihe.coBmeeciiBl 
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br  order  ftir  Ae  ClHuiuianon  to  find 
that  ang-candhiBte  aite.ft>c  a  tepositoiY 
is  technicalty.acoeptBfalfe  {that  ia.  to 
compliance  wilh.NKC![ceBs!ng 
requirements).,the  site  must  undergo 
compishenaive  s&e  chatactarization  to 
assess  its  hycfralbgic  geohtgle; 
geochemicat,  and  cock  mechanics 
properties.  It  ia  possible  tlkaf  a  site  may 
be  found  unacceptable  oaths  basis-oC 
surfkce-based  testtngreasly  in-sitii 
testing  or  other  site  characterization 
activities.  IT  wall  not  bepoasSile, 
however,  fo&  tha  NRC  staff  to  take  a 
position  before  a  licensing  board  that  a 
site  will  meet  NRC  requirements  for 
construction  authorization  unttf  the 
results  of  all  site  characterization 
activities  are  available.  Even  Ihra,  (he 
staff  may  conclude  that  the  evidence 
from,  aita  cfaaracterizatf on  does,  not 
constitute  reasonable  assurance  that 
NRC  performance  objectives  will  be 
met  Also,  the  results  of  the  licensing 
hearings  on  construction  aulhornation 
cannot  be  predicted.  If  constavctkm  is 
authorized  and  when  it  is  subsfanUaQy 
complete.  DQCiacequired  GO'Obtain.  in 
addMon  to  the  construction 
authorization  permit  a  Hcense  to  receiva 
and  possess  waste  at  the  geologic 
repository  of>erationaarea  in  order  to 
commence  repoaitory  operations.  These 
considerattons  argue  fbr  maintaining  the 
ready  availability  of  alternative  sites  iC 
after  several  years,  site  characterizatioa 
or  licensuig  activities  bciag^to  light 
difficulties  at  the  leading  eauhdate  site. 

Ia  support  of  its  iiiiijiiiinl  an  technical 
feasibili^^  tha  Commiaaianiataledin  ila 
1984  Waste  Confidence  Qesiaioa  thai 
"...DOE's  [»ogram'  ia  prouidkig 
informatioa-on  site  characteriwtica  at  a 
sufficiently  Daige  n^mhnr  aaA  variety  of 
sites  and  geofogie.  media  ia  auppoci  the 
expectation  that  one  or  mara  technically 
acceptabfeisitaa  will  beriiMtified."  At 
the  time,  IKlEwas  required  under  the. 
NWPA  to.  characterize  three  candidate 
repository  sites. 

The  NWPAA  had  a  maioE  imped  oa 
DOE's  repository  program,  however. 
Under  the  NWPAA.  DOE  waa  requirad 
to  suspend  site-apecific  activities  at  th» 
Haafbid  WA  and  Deaf  Smith  Coun^f.^ 
TX  sites.  vriihJi  bad  beea  approved'^ 
the  ftesidapt  fac  stte  charactariaatiaa 
for  the  fiiat  repoaitory.  Hedirertim»ot 
the  repository  psograra  lo>sia|^»«itft 
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cberacterizatioii  (or.  if  ne£essary, 
•eqaentia)  site  characterization  if  the 
Yncca  Mountain  site  is  found  to  be  * 
unsuitable)  will  pemdt  DOE  to 
concentrate  its  efforts  and  resources  on 
information  gathering  at  a  single  site,  as 
opposed  to  spreading  out  its  efforts  over 
a  range  of  sites.  The  possible  schedular 
benefits  to  single-site  characterization, 
however,  must  be  weighed  for  the 
piuposes  of  this  Finding  against  the 
potential  for  additional  delays  in 
repository  availability  if  the  Yucca 
Mountain  site  is  found  tO  be  unsuitable. 
By  focusing  DOE  site  characterization 
activities  on  Yucca  Mountain,  the 
NWPAA  has  essentially  made  it 
necessary  for  that  site  to  be  found 
suitable  if  the  2007-2009  timeframe  for 
repository  availability  in  the 
Commission's  1984  Decision  i$  to  be 
met  Clearly,  the  Commission  cannot  be 
certain  at  this  time  that  the  Yucca 
Mountain  site  will  be  acceptable. 

Although  the  Commission  has  no 
reason  to  believe  that  another 
technicaSy  acceptable  site  can  not  be 
found  if  the  Yucca  Mountain  site  proves 
unsuitable,  several  factors  raise 
reasonable  doubts  as  to  the  availability 
of  even  one  repository  by  2007-2000. 
These  include:  (1)  the  current  reliance 
on  a  single  site  with  no  concurrently 
available  alternatives;  (2)  the 
probability  that  site  characterization 
activities  will  not  proceed  entirely 
without  problems:  and  (3)  the  history  of 
schedular  slippages  since  passage  of  the 
NWPA.  For  example.  DOE'S  schedule 
for  the  first  repository  slipped  five  years 
(from  1998  to  2003)  between  January 
1983.  when  the  NWPA  was  enacted,  and 
January  1987,  when  the  first  Draft 
Mission  I^an  Amendment  was  issued. 
The  schedule  for  excavation  of  the 
exploratory  shaft  for  the  Yucca 
Mountain  site  has  slipped  by  more  than 
five  years  since  the  issuance  of  the  PDS 
in  March  1986.  In  the  past  several  years, 
DOE  has  cited  numerous  reasons  for 
program  slippages,  including  the  need 
for  a  consultation  process  with  States 
and  Tribes.  Congressional  actions  (e.g., 
the  barring  of  funds  in  the  1987  budget 
appropriation  for  drilling  exploratory 
shafts),  and  DC^s  recognition  that  die 
EIS  and  license  application  would 
require  more  tecluilcal  blfonnationlhan 
previotttly  planned.    ' 

b  the  Novonber  19e9^1teport  to 
Congress  on  Reassessment  of  die 
CiviUan  Radioactive  Waste 
Management  Program,"  DOE  announced 
a  further  extension  of  three  years  imtil 
1902  for  sinking  the  exploratory  shaft 
and  extensions  until  2001  for  sulHiiittal 
of  the  hcense  applicatioo  and  2010  for 
repository  avaflability.  DOE  attributes 


die  causes  for  these  delays  to  prolonguig 
the  schedule  for  site  characterization 
and  repository  development  activities, 
and  to  the  unwillingness,  to  date,  of  the 
State  of  Nevada  to  issue  the  permits 
required  for  DOE  to  begin  testing.  In  the 
"Reassessment  Report"  DOE  proposes 
to  focus  the  repository  program  on  the 
evaluation  of  features  of  the  site  that 
can  be  studied  through  surface-based 
testing,  beginning  in  January  1991.  The 
aim  of  this  surface-based  testing 
program  is  to  make  an  early 
determination  as  to  whether  there  are 
any  features  of  the  site  that  would 
render  it  unsuitable  for  development  as 
a  repository.  Of  course,  the  ^te  maiy  be 
found  unsuitable  or  unlicenseable  at  any 
time  during  the  site  characterization  or 
Ucensing  process.  The  NRC  supports 
DOE's  efforts  to  reach  an  early 
determination  that  this  may  be  the  case. 
U  the  Yucca  Mountain  site  is  unsuitable, 
it  will  be  necessary  to  begin  work  to 
identify  and  characterize  another 
candidate  site  for  a  repository.  The 
sooner  this  determination  is  made,  the 
sooner  DOE  will  have  an  alternative  site 
available  for  disposal  of  high-level 
waste. 

The  NRC  had  anticipated  additional 
delays  in  repository  program  milestones 
when  it  issued  its  Proposed  Waste 
Confidence  Decision  Review  (54  PR 
39767).  One  of  the  key  issues  in  the 
repository  program  to  date  has  been  the 
need  for  £)OE  to  develop  a  qualified 
quaUty  assurance  (QA)  program.  For 
example,  DOE  has  taken  the  position, 
with  which  NRC  agrees,  that  sinking  of 
exploratory  shafts  should  not  occur 
before  it  has  a  qualified  quality 
assurance  (QA)  program  in  place.  The 
Commission  beUeves  that  DOE's 
aggressive,  success-oriented  schedule 
for  this  milestone  did  not  allow  for 
unexpected  developments.  Indeed,  the 
effort  to  develop  an  acceptable  QA 
program  has,  in  itself,  identified 
problems  in  design  control  and  other 
processes  that  must  be  resolved  in  order 
to  establish  a  qualified  program  that 
addresses  all  applicable  NRC  licensing 
requirements.  DOE  has  made  progress  in 
development  of  its  QA  program  with 
seven  contractor  plans  accepted  in 
October  and  November  1989.  NRC 
expects  that  DOE  should  be  able  to  have 
the  study  plans  and  technical  ■'.■■'•  -- 
procedures  wMch  implement  the  ' 
contractor  plans  ready  in  time  for 
surface-based  testing  at  the  Yucca 
Mountain  site  to  be^  by  January  1991, 
consistent  with  the  schedule  for  starting 
surface-based  testing  in  the 
Reassessment  Report 

DOE's  current  schedule  appears  to  be 
more  realistic  than  previous  schedules. 


Yet  even  ttiis  schckhde  could  prove 
unattainable  due  to  difficulties  of  a  non- 
technical nature  that  are  outside  of 
DOE^s  control,  for  example  litigation 
over  gaining  access  to  the  Yucca 
Mountain  site.  AlUiough  die  NWPAA  is 
a  clear  and  strong  reaffirmation  of 
Congressional  support  for  the  timely 
development  of  a  repository,  the 
Commission  in  this  Waste  Confidence ' 
review  cannot  ignore  the  potential  for 
delay  in  repository  availability  if  the 
Yucca  Mountain  site,  or  any  other  single 
site  designated  for  site  characterization, 
is  found  to  be  unsuitable.  Without 
alternative  sites  undergoing 
simultaneous  characterization  or  even 
surface-based  testing,  DOE  will  have  to 
begin  characterizing  another  site  if  the 
site  currentiy  selected  for 
characterization  proves  unsuitable.  The 
earlier  a  determination  of  nnsuitability 
can  be  made,  the  smaller  the  impact  of 
sudi  a  finding  would  be  on  the  overall 
timing  of  repository  availability. 

DOE  has  estimated  conservatively 
that  it  would  require  approximately  25 
years  to  begin  site  screening  for  a 
second  repository,  perform  site 
characterization,  submit  an  EIS  and 
license  applications,  and  await 
authorizations  before  the  repository 
could  be  ready  to  receive  waste.  In  its 
June  1987  Mission  Plan  amendment 
DOE  stated  "It ...  seems  prudent  to  plan 
that  site-specific  screening  leading  to 
the  identification  of  potentially 
acceptable  sites  should  start  about  25 
years  before  the  start  of  waste 
acceptance  for  disposal."  DOE  went  on 
to  say  that  it  considered  this  estimate  to 
be  conservative  because  it  does  not 
account  for  expected  schedular  benefits 
from  the  first  repository  program, 
including  improvements  in  such  areas  as 
site  screening,  site  characterization,  and 
performance  assessment  techniques. 

Although  DOE's  estimate  was 
premised  on  the  successfol  completion 
of  a  program  for  the  first  of  two 
repositories,  schedular  benefits  from 
improvements  in  the  understanding  of 
waste  isolation  processes  would  still  be 
available.  The  glass  waste  form  from  the 
Defense  Waste  Processing  Facility  now 
under  construction  at  Savannah  River. 
SC  for  example,  will  be  available  for 
testing  under  simulated  repository 
conations  well  before  the  tiim  of  the  .'l^;"*^ 
century  under  current  DOE  schedules;'  "^ 
and  improvements  in  the  modeOing  of 
spent  fuel  behavior  within  waste 
canisters  can  be  applied  in  performance 
assessments  largely  irrespective  of  the 
geology  of  a  site.  It  may  also  be 
pertinent  that  when  DOE  made  its  25-  , 
year  estimate  for  the  second  rqiiository 
program  in  mid-1987,  the  law  at  the  time 


reqolred.the  simukantoous 
characterization  of  three  sites,  so  that 
DOE  could  not  proceed  to  develop  one 
site  fora  r^sttory  until  the  completion 
of  characileHzalion  at  the  site  that 
required  01^  most  time. 

In  view  Of  DOE's  ne#  schedule,  it  no 
longer  appears  feasible  for  repository 
operation  to  commence  prior  to  2010.  As 
stated  in  the  Proposed  Decision  Review, 
the  Commission  does  not  believe  it 
would  be  prudent  to  reaffirm  the 
Agency's  1984  finding  of  reasonable 
assurance  that  the  2007-2009  timetable 
will  be  met.  As  the  Court  of  Appeals 
noted  in  remanding  this  issue  to  NRC. 
the  ultimate  determination  of  whether  a 
disposal  facility  will  be  available  when 
needed  "...can  never  rise  above  a 
prediction."  The  Commission  is  in  the 
position  of  having  to  reach  a  definitive 
finding  on  events  which  are 
approximately  two  decades  away.  We 
believe  that  ths  institutional  timescale 
for  this  question  can  more  realistically 
be  framed  in  decades  than  in  years.  As 
the  program  proceeds  into  the  next 
century,  it  will  become  easier  for  NRC  to 
make  more  definitive  assessments,  if 
necessary,  of  the  time  a  repository  will 
be  available. 

In  light  of  all  these  considerations,  the 
Commission  believes  it  can  have 
reasonable  assurance  that  at  least  one 
repository  will  be  available  within  the 
first  quarter  of  the  twenty-first  century. 
This  estimate  is  based  on  the  time  it 
would  take  for  DOE  to  proceed  from  site 
screening  to  repository  operation  at  a 
site  other  than  Yucca  Mountain,  if  this 
should  prove  necessary.  Assuming  for 
the  sake  of  cosiservatism  that  Yucca 
Mountain  would  not  be  found  suitable 
for  repository  development  it- is 
reasonable  to  expect  that  eIoE  would  be 
able  to  reach  this  conclusion  by  the  year 
2000.  lliis  would  leave  25  years  for  the 
attainment  of  repository  operations  at 
another  site. 

NRC  will  reassess  progress  towards 
attaining  repository  operation  by  2025 
prior  to  2000  during  its  next  scheduled 
review  of  its  Waste  Confidence 
Findings,  if  not  sooner.  DOE's  current 
focus  on  surface-based  testing  as  an 
early  indicator  of  repository  suitability 
should  help  provide  a  strong  basis  for 
evaluating  the  likelihood  of  meeting  die 
2025  estimate  of  repository  availability. 

IIA.2.  Timely  Development  of  Waste 
Packages  and  Engineered  Barriers. 

The  November  1989  Reassessment 
Report  annoimced  that  "major  activities 
related  to  the  ^esigh  of  a  repository  at 
the  Yuc^  MouAtiln  site  and  waste 
package  are  bilt^  deferred  Thby  will  be 
resumed  w^eii  more  information  is 
available  |(»iiQeniing  the  siiitablttty  of 


the  site,  lliis  approach  will  conserve 
resources  and  allow  the  DOB  to 
concentrate  efforts  on  scientific 
investigations."  Prior  to  th^         -, .  . 
Reassessment  Report  DOE's  most 
recent  conceptual  design  for  the  waste 
package  was  discussed  in  the  Site 
Characterization  Plan  (SCP)  for  the 
Yucca  Mountain  site.  As  information  is 
obtained  frOm  site  characterization 
activities  and  laboratory  studies,  the 
conceptual  design  will  evolve  in 
successive  stages  into  the  Advanced 
Conceptual  Design  (ACD),  the  LAD,  and 
the  final  procurement  and  construction 
design.  DOE  has  identified  four  areas  of 
investigation  related  to  the  waste 
package  LAD:  (1)  waste  package 
environment;  (2)  waste  form  and 
materials  testing;  (3)  design,  analysis, 
fabrication,  and  prototype  testing;  and 
(4)  performance  assessment  Numerous 
tmcertainties  exist  in  each  of  these 
areas.  DOE's  testing  program  will 
attempt  to  reduce  uncertainties  in  these 
areas  where  possible.  For  example,  in- 
situ  testing  is  expected  to  decrease 
si^iificantly  uncertainties  regarding  the 
repository  host  rock  mass  in  which  the 
waste  packages  will  be  emplaced  In  the 
area  of  performcmce  assessment 
however,  where  results  of  relatively 
short-term  testing  of  complex  rock- 
waste-ground  water  interactions  must 
be  extrapolated  over  as  many  as  10,000 
years,  it  may  be  necessary  to  rely  more 
heavily  on  the  use  of  simplifying 
assumptions  and  bounding  conditions 
than  in  other  areas  of  investigation. 

As  discussed  under  Finding  1,  the 
Commission  continues  to  have 
reasonable  assurance  that  waste 
padcages  and  engineered  barriers  can 
be  developed  which  will  contribute  to 
meeting  NRC  performance  objectives  for 
the  repository.  Development  of 
accepteble  waste  packages  and 
engineered  barriers  for  a  repository  in 
the  2010  timeframe  wdl  depend  on  the 
overall  acceptobility  of  the  Yucca 
Mountain  site.  U  the  site  is  found  to  be 
unsuitable,  waste  package  and 
engineered  barrier  development  will 
have  to  begin  for  a  different  site, 
because  under  the  NWPAA,  DOE  may 
not  carry  out  site  characterization  and 
waste  package  development  work  at 
sites  other  than  the  Yucca  Mountain 
site. 

Although  much  of  the  work  related  to 
waste  form,  materials,  and  performance 
assessment  for  the  waste  package  can 
proceed  independentiy  of  in-situ  testing, 
the  investigations  related  to  waste 
package  environment  depend  on  the 
schedule  for  tUs  testing.  The  schedule 
for  in-situ  testing  depends  on  wheq  DOE 
is  able  to  resolve  outetan(jUng  issues 
yMA.  have  iinpeded  shaft  sinking  and 


iiHs/te  testing,  and  on  DOrs  being 
granted  access  to  the  site  to  begin 
surface-based  testing. 

In  sum.  the  Commission  is  not  awata 
of  any  scientific  m  technical  problems 
so  difficult  as  to  preclude  develi^iment 
of  a  waste  package  and  oigineered 
barrier  for  a  repository  at  Yucca 
Mountain  to  be  availaUe  within  the  first 
quarter  of  the  twenty-first  century. 
Moreover,  even  given  the  uncerteinty 
regarding  the  ultimate  finding  of  site 
acceptebiUty,  and  the  uncertainty 
concerning  the  range  of  site-related 
parameters  for  which  the  engineered 
facility  and  waste  package  will  have  to 
be  designed  the  Commission  finds 
reasonable  assurance  that  waste 
package  and  engineered  barrier 
development  can  be  completed  on  a 
schedtde  that  would  permit  repository 
operation  within  the  first  quarter  of  the 
twenty-first  century.  If  necessary  (that 
is,  if  Yucca  Mountain  were  found 
unsuitable  by  the  turn  of  the  century), 
DOE  could  initiate  site  characterization 
and  develop  waste  packages  and 
engineered  barriers  at  another  site  or 
sites  and  still  commence  operation 
before  the  end  of  the  first  quarter  of  that 
century. 

/L4.A  Institutional  Uncertainties. 

IIA.3.a.  Measures  for  dealing  with 
Federal-Stete-local  concerns. 

In  ito  1984  Waste  Confidence 
Decision,  the  Commission  found  that  die 
NWPA  shoidd  help  to  minimize  the 
potential  that  differences  between  the 
Federal  Government  and  Stetes  and 
Indian  tribes  will  substantially  disrupt 
or  delay  the  repository  program.  The 
Commission  noted  that  the  NWPA 
reduced  uncertainties  regarding  the  role 
of  affected  States  and  tribes  in 
repository  site  selection  and  evaluation, 
llie  Commission  also  said  that  the 
decision-making  process  set  up  by  the 
NWPA  provides  a  deteiled.  step-by-step 
approadi  that  builds  in  regulatory 
involvement  which  should  also  provide 
confidence  to  States  and  tribes  that  the 
program  will  proceed  on  a  technically 
sound  and  accepteble  basis.  Despite  the 
expected  and  continuing  State 
opposition  to  DOE  siting  activities,  the 
Commission  has  found  no  institutional 
developmente  since  that  time  that  would 
fundamentally  disturb  its  1964 
conclusions  on  this  point 

NRC  regulatory  involvement  for 
example,  has  hideed  been  built  into  the 
process.  DOE  has  continued  ite 
interactions  with  NRC  regarding 
repository  program  activities  since  the 
Commission's  1984  Waste  Confidence 
decision  was  issued.  NRC  provided    ;.  ^ 
coounentsio  DOB  on  major  program 
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docuBMoU  sodi  at  (be  Sitiag  Gaidelkies 
and  tiM  FDS  as  raqairad  by  the  NWPA. 
and  NRC  concnmd  on  tiMsa  do^oMOts. 
NSC  also  reviewed  and  piowded 
comnients  to  DOE  an  the  OEAt  and 
FEAs.  In  te  December  22. 19M  letter  to 
DOE  oo  the  FEAs,  die  NRC  staff  noted 
that  "...significant  efforts  wrere  made  by 
DOE  to  respond  to  each  of  the  NRC  staff 
major  cofBments  on  the  DEAs.  and  in 
fact  many  of  these  coBunents  have  been 
resdved."  NRC  provided  comments  to 
DOE  on  the  1967  Draft  Mission  Plan 
Amendment,  ud  DOE  responded  to 
most  of  these  comments  in  the  Final 
Kflssion  Flan  Amendment  provided  to 
Con9«ss  on  June  9, 1987. 

Since  enactment  of  the  NWPAA  in 
December  1987.  DOE-NRC  interactions 
have  focnsed  on  the  Yucca  Mountain 
site,  tai  January  1968,  DOE  issued  the 
Consultation  Draft  Site  Characterization 
Vian  (CDSCP)  for  the  Yacca  Mountain 
site.  The  NRC  staff  provitfed  comments 
in  the  form  of  draft  and  final  "point 
papers"  on  the  CDSCP.  The  NRC 
comments  indoded  several  objections 
related  to:  (1)  the  failure  to  recognize  the 
range  of  al^native  conceptual  models 
of  die  Yucca  Mountain  site:  (2)  the 
status  of  the  quality  assurance  (QA) 
plans  for  site  characterization  activities; 
and  (3)  concerns  related  to  the 
exploratory  shaft  facility.  Although  the 
Decemb^  1968  SCP  shows  unprovement 
over  the  CDSCP.  NRC  continues  to  have 
an  objectioo  invt^ving  the  need  for 
implementing  a  baselined  QA  program 
before  beginning  site  characterization 
and  an  objection  involving  the  need  for 
DOE  to  demonstrate  the  adequacy  of 
both  the  ESP  design  and  the  design 
control  process.  Prior  to  the  November 
1989  Reassessment  Report  DOE  had 
committed  to  having  a  qualified  QA 
{Hogram  in  place  b^ore  sinking  the 
exploratory  shaft  at  the  Yucca  Mountain 
site. 

This  commitment  has  not  changed. 
However,  in  view  of  the  extension  in  the 
schedule  for  shaft  sinking  from 
November  1968  to  November  1992, 
qualified  QA  plans  are  needed  in  the 
near  term  for  meeting  the  January  1991 
schedule  for  surface-based  testing.  In 
addition  to  having  a  qualified  QA 
program  in  place,  DOE  must  also  have 
issued  the  pertinent  study  plans  for  site 
characterization  activities  they  wish  to 
begin. 

DOE  has  taken  measures  to  clarify 
and  institutionalize  the  roles  of  other 
Federal  agencies  in  additi<Hi  to  NRC  In 
the  Draft  1988  Mission  Flan  Amendment 
DOE  described  interactions  with  these 
agencies.  DOE  has  a  Manorandian  of 
Understanding  (MOUJ  with  the  Mine 
Safety  and  Health  Administration  ol  the 


Department  of  Labor  for  technical 
support  and  oversi^t  for  shaft 
construction  and  other  site 
characterization  activities,  and  with  the 
Department  of  Transportation  to  define 
the  respective  respcmsibilities  of  the  two 
agencies  in  the  waste  disposal  program. 
DOE  alto  has  interagency  agreements 
with  the  Bureau  of  Mines  and  the  U.S. 
Geological  Survey  of  the  Department  of 
the  Interior. 

DOE'S  efforts  to  address  the  concerns 
of  States,  local  governments,  and  Indian 
tribes  have  met  with  mixed  results.  For 
example,  DOE  has  not  succeeded  in 
finalizing  any  consultation  and 
cooperation  (C&C)  agreements  as 
required  under  section  117(c)  of  the 
NWPA,  as  amended.  These  agreements 
were  to  help  resolve  State  and  Tribal 
concerns  about  public  health  and  safety, 
environmental,  and  economic  impacts  of 
a  repository.  Publication  of  the  Siting 
Guidelines  under  section  112(a)  of  the 
NWPA  resulted  in  numerous  lawsuits 
cballenging  the  validity  of  the 
GuideUnes.  Similariy,  the  FEAs  were 
challenged  in  the  Nhidi  Circuit  by 
affected  States  and  tribes. 

The  NWPAA  did  not  curtail  financial 
assistance  to  affected  States  and  tribes, 
except  to  redefine  and  redistribute  it  if 
DOE  and  a  State  or  tribe  enter  into  a 
benefits  agreement  The  State  of  Nevada 
and  affected  local  governments  are 
eligible  to  receive  financial  assistance. 
DOE  has  attempted  to  negotiate  an 
agreement  with  the  State  of  Nevada  for 
monetary  benefits  under  Section  170  of 
the  NWPAA.  This  Section  would 
provide  for  payments  of  $10  million  per 
year  before  receipt  of  spent  fuel,  and  $20 
million  per  year  after  receipt  of  spent 
fuel  until  closure  of  the  repository. 
These  payments  would  be  in  addition  to 
certain  monetary  benefits  for  which  the 
State  is  eligible  under  the  NWPA,  as 
amended.  Also  under  a  benefits 
agreement  a  Review  Panel  would  be 
constituted  for  the  purpose  of  advising 
DOE  on  matters  related  to  the 
repository,  and  for  assisting  in  the 
presentation  of  State,  tribal,  and  local 
perspectives  to  DOE.  The  beneficiary  to 
a  benefits  agreement  must  waive  its 
right  to  disapprove  the  recommendation 
of  Ae  site  for  a  repository  and  its  ri^ts 
to  certain  impact  assistance  under 
Sections  116  and  118  of  the  NWPA,  as 
amended  To  date,  the  State  of  Nevada 
has  declined  DOE'S  offer  to  negotiate  a 
benefits  agreement  In  1989.  the  State  of 
Nevada  requested  $23  million  for  work 
on  Yucca  Mountain.  Congress 
appropriated  $S  million  ^id  authorized 
EK^  to  release  an  additional  $6  million 
at  the  Ascretioo  Of  the  Secretary  on  the 
basis  of  good  faith  effcvts  of  the  State  to 


allow  technics  investigations  to  begin 
atfltesite. 

The  NWPAA  introduced  several  new 
organizational  entities  to  the  repository 
prograsD  with  responsibifities  that  may 
contribute  to  resolving  concerns  of 
Federal,  State,  and  local  govenunents 
involv^  in  the  program.  Under  section 
503  of  the  NWPAA,  the  Nuclear  Waste 
Tedmical  Review  Board  (NWTRB)  is  to 
evaluate  the  technical  and  scientific 
validity  of  DOE  activities  tuider  the 
NWPAA.  including  site  characterization 
and  activities  related  to  packaging  or 
transportation  of  spent  fuel  The 
NWPAA  also  established  the  Office  of 
Nuclear  Waste  Negotiator,  who  is  to 
seek  to  negotiate  terms  under  which  a 
State  or  Indian  tribe  would  be  willing  to 
host  a  repository  or  MRS  facility  at  a 
technically  qualified  site.  Among  the 
duties  of  the  Negotiator  is  consultation 
with  Federal  agencies  such  as  NRC  on 
the  suitability  of  any  potential  site  for . 
site  characterization. 

Secretary  of  Energy  James  Watkins 
has  emphasized  the  importance  of  the 
Negotiator  to  d>e  success  of  the 
program.  A  Negotiator  could  contribute 
to  the  timely  success  of  the  repository 
program  by  providing  an  alternative  site 
to  the  Yucca  Mountain  site  that  would 
still  have  to  be  technically  acceptable, 
but  that  would  enjoy  the  advantage  of 
reduced  institutional  uncertainties 
resulting  from  opposition  of  State  or 
affected  Indian  tribes.  The  President 
nominated  and  the  Senate  recently 
confirmed  David  Leroy  to  be  the 
Negotiator. 

An  additional  measure  whid)  may 
facilitate  documentation  and 
communication  of  concerns  related  to  a 
repository  is  the  Licensing  Support 
System  (LSS).  The  LSS  is  to  provide  full 
text  search  capability  of  and  easy 
access  to  documents  related  to  the 
Ucensing  of  the  repository.  Although  the 
primary  purpose  of  the  LSS  is  to 
expedite  NRC's  review  of  the 
construction  authorization  application 
for  a  repository,  it  will  be  an  effective 
mechanism  by  which  all  LSS 
participants,  including  the  State  and 
local  governments,  can  acquire  early 
access  to  documents  relevant  to  a 
repository  licensing  decision.  DOE  is 
responsible  for  the  design,  development, 
procurement  and  testing  of  the  LSS.  LSS 
design  and  Aevelopmenl  must  be 
consistent  with  objectives  and 
requirements  of  the  Commission's  LSS 
rulemaking  and  must  be  carried  out  in 
consultation  with  the  LSS  Administrator 
and  with  the  advice  of  the  Licensing 
Support  System  Advisory  Review  PadeL 
NRC  (I^  Administrator)  is  responsible 
for  the  management  and  operatioB  of  the 


LSS  after  completion  of  the  DOE  design 
and  development  process. 

Procedures  for  the  use  of  the  LSS  are 
part  of  revisions  to  10  CFR  part  2.  NRCs 
Rules  of  Practice  for  the  adjudicatory 
proceeding  on  the  application  to  receive 
and  possess  waste  at  a  repository. 
These  revisions  were  the  result  of  a 
"negotiated  rulemaking"  process  in 
which  affected  parties  meet  to  reach 
consensus  on  the  proposed  rule.  The 
members  of  the  negotiating  committee 
included:  DOE:  NRC:  State  of  Nevada; 
coalition  of  Nevada  local  governments; 
coalition  of  industry  groups;  and  a 
coalition  of  national  environmental 
groups.  The  coalition  of  industry  groups 
dissented  on  the  final  text  of  the 
proposed  rule,  but  the  negotiating 
process  enabled  NRC  to  produce  a 
proposed  rule  reflecting  the  consensus 
of  most  of  the  interested  parties  on  an 
important  repository  licensing  issue. 

NRC  is  committed  to  safe  disposal  of 
radioactive  waste  and  the  protection  of 
public  health  and  safety  and  the 
environment  Any  State  with  a 
candidate  site  for  a  repository  should  be 
assured  that  a  repository  will  not  be 
Ucensed  if  it  does  not  meet  NRC  criteria. 
NRC  has  its  own  program  for  interaction 
with  the  State  of  Nevada  and  affected 
units  of  local  government  and  will 
continue  to  provide  information  to 
Nevada  and  consider  State  concerns  as 
requested. 

Given  the  difficult  nature  of  siting  a 
repository,  the  Commission  believes  that 
the  NWPA,  as  amended,  has  achieved 
the  proper  balance  between  providing 
for  participation  by  affected  parties  and 
providing  for  the  exercise  of 
Congressional  authority  to  carry  out  the 
national  program  for  waste  disposal. 
The  NWPAA  provides  adequate 
opportunity  for  interaction  between 
DOE  and  other  Federal  agencies,  States, 
tribes,  cmd  local  governments  such  that 
concerns  can  be  presented  to  DOE  for 
appropriate  action.  Both  the  NRC  and 
the  State  or  tribe  can  exercise 
considerable  prerogative  regarding 
repository  development.  The  State  or 
tribe  may  disapprove  the 
recommendation  that  the  site  undergo 
repository  development.  This 
disapproval  can  be  overridden  only  by 
vote  of  both  houses  of  Congress  within 
90  days  of  continuous  session.  U  the 
State  disapproval  is  overridden,  DOE 
may  submit  an  application  for 
authorization  to  construct  the 
repository,  and,  if  approved,  a 
subsequent  application  to  receive  and 
possess  waste  for  emplacement  NRC 
will  make  decisions  on  the  Ucense 
applications  according  to  the 
requirements  of  its  statutory  mission. 


Despite  the  complexity  of  the  overall 
process  and  the  strong  views  of  the 
participants  in  it  the  Commission  sees 
no  compelling  reason  to  condude  that 
current  institutional  arrangements  are 
inadequate  to  the  task  of  resolving 
State,  Federal,  and  local  concerns  in 
time  to  permit  a  repository  to  be 
available  within  the  first  quarter  of  the 
twenty-first  century. 

II.A.3.b.  Continidfy  of  the  management 
of  the  waste  program 

At  the  time  the  Commission  issued  its 
1984  Waste  Confidence  Dedsion,  the 
possibility  that  DOE  functions  would  be 
transferred  to  another  Federal  agency 
was  cited  as  the  basis  for  concerns  that 
the  resolution  of  the  radioactive  waste 
disposal  problem  would  likely  undergo 
further  delays.  The  Commission 
responded  that  in  the  years  since  the 
Administration  had  proposed  to 
dismantle  DOE  in  September  1981. 
Congress  had  not  acted  on  the  proposal. 
The  Commission  further  stated  that  even 
if  DOE  were  abolished,  the  nudear 
waste  program  would  simply  be 
transferred  to  another  agency.  The    * 
Commission  did  not  view  the  potential 
transfer  in  program  management  as 
resulting  in  a  significant  loss  of 
momentum  in  the  waste  program.  The 
Commission  also  concluded  that  the 
enactment  of  the  N^^A,  which  gave 
DOE  lead  responsibility  for  repository 
development  further  reduced 
uncertainties  as  to  the  continuity  of 
management  of  the  waste  program. 

Section  303  of  the  NWPA  did, 
however,  require  the  Secretary  of 
Energy  to  "...undertake  a  study  with 
respect  to  alternative  approadies  to 
managing  the  construction  and 
operation  of  all  civilian  radioactive 
waste  facilities,  induding  the  feasibility 
of  establishing  a  private  corporation  for 
such  purpose."  To  carry  out  this 
requirement,  DOE  established  the 
Advisory  Panel  on  Alternative  Means  of 
Financing  and  Managing  Radioactive 
Waste  Facilities,  which  came  to  be 
known  as  the  "AMFM"  Panel.  The 
Panel's  final  report,  issued  in  December 
1984,  concluded  that  several 
organizational  forms  are  more  suited 
than  DOE  for  managing  the  waste 
program,  including  an  independent 
Federal  agency  or  commission,  a  pubUc 
corporation,  and  a  private  corporation. 
The  report  identified  a  public 
corporation  as  the  preferred  alternative 
on  the  basis  of  criteria  developed  by  the 
Panel  for  an  acceptable  waste 
management  organization.  In  particular, 
the  report  indicated  that  a  public 
corporation  would  be  stable,  highly 
mission-oriented,  able  to  maintain 
credibility  with  stakeholders,  and  more 


responsive  to  regulatory  control  tiian  a 
Federal  executive  agency. 

Commenting  on  the  AMFM  Panel's 
report  in  April  1985,  DOE  recommended 
retaining  the  present  management 
structure  of  the  waste  program  at  least 
through  the  siting  and  licensing  phase  of 
the  program.  Congress  did  not  take 
action  to  implement  the  Panel's 
recommendations,  and  DOE'S 
management  of  the  waste  program  has 
remained  uninterrupted. 

By  enacting  the  NWPAA,  Congress 
effectively  reaffirmed  DOE'S  continued 
management  of  the  waste  program. 
Congress  did  not  revise  DOE'S  role  as 
the  lead  agency  responsible  for 
development  of  a  repository  and  an 
MRS.  Congress  did  estabUsh  several 
new  entities  for  the  purpose  of  advising 
DOE  on  matters  related  to  the  waste 
program,  such  as  the  NWTRB  and  the 
Review  Panel,  to  be  established  if  DOE 
and  a  State  or  tribe  enter  into  a  benefits 
agreement  under  Section  170  of  the 
NWPAA.  Congress  provided  further 
indication  of  its  intent  that  DOE 
maintain  management  control  of  the 
waste  program  for  the  foreseeable  future 
in  requiring,  under  Section  161,  that  the 
Secretary  of  DOE  "...report  to  the 
President  and  to  Congress  on  or  after 
January  1, 2007,  but  not  later  than 
January  1, 2010,  on  the  need  for  a  second 
repository." 

'fhis  is  not  to  say,  however,  that  there 
have  been  no  management  problems  in 
the  DOE  program.  Since  the  enactment 
of  the  NWPA  in  1983,  only  one  of  the 
five  Directors  of  DOE's  Office  of 
Civilian  Radioactive  Waste 
Management  (OCRWM)  has  held  the 
position  on  a  permanent  basis. 
Inadequate  progress  toward  an 
operating  repository  has  concerned 
several  Congressional  observers, 
including  Senator  J.  Bennett  Johnston. 
Chairman  of  the  Senate  Energy  and 
Natural  Resources  Conunittee.  In 
February  1989  confirmation  hearings  for 
then-Secretary-of-Eneigy-designate 
James  Watkins,  Senator  Johnston 
strongly  criticized  mounting  cost 
projections  and  lack  of  progress  in  the 
program,  and  called  for  new  and 
stronger  management. 

In  the  November  1989  Reassessment 
Report  DOE  discussed  several  new 
initiatives  for  improving  its  management 
of  the  repository  program.  The 
initiatives  include  "direct-line"  reporting 
from  the  Yucca  Mountain  Project  Office 
to  the  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM),  and  an 
independent  contractor  review  of 
OCRWM  management  structures, 
systems  and  procedures  to  identify 
program  redundancies,  gaps,  and 
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strengths.  The  OCRWM  is  siso 
implementing  improvements  in  the 
overall  Program  Management  System, 
the  QA  program,  and  establishment  of 
program  cost  and  schedule  baselines. 

Whether  the  management  structure  of 
the  repository  devek^ment  program 
should  in  fact  be  changed  is  a  decision 
best  left  to  others.  The  Commission 
believes  that  a  finding  on  the  likely 
availability  of  a  repository  should  take 
management  problems  into  account,  but 
finds  no  basis  to  diminish  the  degree  of 
assurance  in  its  1064  conclusion  on  this 
issue.  Events  since  the  submission  of  the 
AMFM  Panel  report  do  not  indicate  that 
there  will  be  a  fundamental  change  in 
the  continuity  of  the  management 
structure  of  the  program  any  time  soon. 
In  addition,  it  cannot  be  assumed  that 
die  program  would  encounter 
significantly  less  difficulty  with  a  new 
management  structxire  than  it  would 
continuing  under  the  present  one.  Under 
either  scenario,  however,  the 
Commission  believes  it  would  be  more 
prudent  to  expect  repository  operations 
after  the  2010  timeframe  than  before  it 
Neither  the  problems  of  a  new 
management  structure  nor  those  of  the 
existing  one  are  likely  to  prevent  the 
achievement  of  repository  operations 
within  the  first  quarter  of  the  next 
century,  however. 

nA^.c.  Continued  funding  of  the 
nuclear  waste  management  program 

Section  302  of  the  NWPA  authorized 
DOE  to  enter  into  contracts  with 
generators  of  electricity  from  nuclear 
reactors  for  payment  of  1.0  mill  (0.1  cent) 
per  kilowatt-hour  of  net  electricity 
generated  in  exchange  for  a  Federal 
Government  commitment  to  take  title  to 
the  spent  fuel  frt>m  those  reactors.  In  the 
1984  Waste  Confidence  Decision,  At 
Commission  noted  that  all  such 
contracts  with  utiHties  had  been 
executed.  After  the  1984  Decision,  then- 
President  Reagan  decided  that  defense 
high-level  wastes  are  to  be  collocated 
with  civilian  wastes  from  commercial 
nuclear  power  reactors.  DOE'S  Office  of 
Defense  Programs  is  to  pay  the  full  cost 
of  disposal  cl  defense  waste  in  the 
repository. 

DOE  is  required  under  Section 
3a2(a)(4)  of  the  NWPA.  as  amended, 
"...amnially  (to]  review  the  amount  of 
the  fees~.to  evaluate  whether  collection 
of  the  fees  will  provide  sufficient 
revenues  to  ofiset  the  costs — "  In  the 
)nne  1987  Nuclear  Waste  Fund  Fee 
Adequacy  Report  DOE  recommended 
that  the  UO  mill  per  kilowatt-hour  fee 
remain  unchanged.  This  assesunent  was 
based  on  the  assumptim  that  an  MRS 
facility  would  open  in  1988,  die  first 
repository  would  open  in  2003,  and  the 
second  repository  in  2023.  These 


assumptions  do  not  reflect  changes  in 
the  waste  program  brought  about  by  the 
NWPAA  enacted  in  December  1887. 
Two  such  changes  with  significant 
potential  impacts  were  the  suspension 
of  site-specific  activities  related  to  the 
second  repository  until  at  least  2007, 
and  the  linkage  between  MRS 
construction  and  operation  and  the 
granting  of  a  repository  construcbon 
authorization,  which  will  probably  occur 
no  earUer  than  1998. 

DOE  has  not  issued  a  fee  adequacy 
report  since  the  June  1987  report.  When 
the  updated  report  is  released,  it  is 
expected  to  reflect  overall  program  cost 
savings  to  the  utilities  resulting  from:  (1) 
limiting  site  characterization  activities 
to  a  single  site  at  Yucca  Mountain.  NV; 
and  (2)  the  DOE  Office  of  Defense 
Programs'  sharing  other  program  costs 
with  generators  of  electricity  "...on  the 
basis  of  numbers  of  waste  canisters 
handled,  the  portion  of  the  repository 
used  for  civilian  or  defense  wastes,  and 
the  use  of  various  facilities  at  the 
repository,"  in  addition  to  paying  for 
activities  solely  for  disposing  of  defense 
wastes.  An  additional  factor  which  may 
eventually  also  contribute  to  the  overall 
adequacy  of  Nuclear  Waste  Fund  fees  is 
the  likelihood  that  a  significant  number 
of  utilities  will  request  renewals  of 
reactor  operating  lifetimes  beyond  their 
current  OL  expiration  dates.  OL  renewal 
would  provide  additional  time  during 
which  Nuclear  Waste  Fund  fees  could 
be  adjusted,  if  necessary,  to  cover  any 
future  increase  in  per-unit  costs  of  waste 
management  and  disposal.  It  is  expected 
that  the  new  report  may  reflect  a  recent 
Court  decision  which  found  that  fees 
paid  into  the  Nuclear  Waste  Fund  be 
adjusted  to  reflect  transmission  and 
distribution  losses. 

The  Commiseion  recognizes  the 
potential  for  program  cost  increases 
over  estimates  in  the  1987  Nuclear 
Waste  Fund  Fee  Adequacy  Report.  If 
there  is  a  significant  delay  in  repository 
construction,  for  example,  it  is 
reasonable  to  assume  that  construction 
costs  will  escalate.  There  may  also  be 
additional  costs  associated  with  at- 
reactor  dry  cask  storage  of  spent  fiiel,  if 
DOE  does  not  have  a  facility  available 
to  begin  accepting  spent  fuel  by  the  1996 
date  specified  in  the  NWPA.  These  costs 
would  be  further  increased  if  one  or 
more  licensee  was  to  become  insolvent 
and  DOE  was  required  to  assume 
responsibility  for  storage  at  affected 
reactors  before  1096. 

In  the  event  of  insolvency,  DOE  would 
still  have  sufficient  funds  to  take  over 
responsibility  for  managing  spent  fuel 
until  a  repository  is  available.  Because 
spent  fuel  disposal  costs  ate  directly 
related  to  the  amount  of  electricity 


generated,  witti  contributions  to  the 
NWF  based  on  a  kilowatt-hour 
surcharge  that  must  be  paid  in  short- 
term  installments,  utilities  can  be 
presiuned  to  be  mostly  up-to-date  with 
their  contributions.  It  is  highly  unlikely 
that  a  utility  would  jeopardize  its 
contract  for  spent  fuel  disposal  with 
DOE  by  defaulting  on  a  periodic 
payment  to  save  a  few  miUion  dollars. 
Even  if  a  utility  were  to  default,  it  would 
not  be  much  in  arrears  for  its  spent  fuel 
before  it  would  trigger  close  DOE 
scrutiny  and  mitigative  action. 
'  Larger  amounts  in  default  could 
possibly  occiir  with  those  relatively  few 
utiUties  that  have  not  paid  their  fuU 
share  of  pre-1983  collections.  This  issue 
arises  because  several  utilities  elected 
to  defer  payment  for  spent  fuel 
generated  prior  to  April  1983  into  the 
fund  and,  instead,  themselves  hold  the 
money  that  was  collected  bom 
ratepayers  for  the  one-time  fee.  DOE'S 
Inspector  General  believes  that  some  of 
those  utilities  may  not  be  able  to  make 
their  payments  when  due.  The  NRC 
understands  from  OCRWM  staff  that  if 
a  nuclear  utility  licensee  were  to  default 
on  its  one-time  contribution  to  the  NWF, 
DOE  is  not  precluded  from  accepting  for 
disposal  all  spent  fuel  from  that  utility. 
Thus,  the  NRC  does  not  view  this  issue 
as  affecting  its  confidence  that  the  spent 
fuel  will  be  disposed  of.  Rather,  the 
issue  is  one  of  equity-that  is,  will  a 
utility  and  its  customers  and  investors 
or  U.S.  taxpayers  and/ or  other  utilities 
ultimately  pay  for  disposal  of  spent  fuel 
generated  prior  to  Afnil  1883.  The 
Commission  does  not  beUeve  that  a 
licensee's  potential  default  has  a  direct 
bearing  on  the  Commission's  Waste 
Confidence  Decision. 

The  full  impact  of  the  program 
redirection  resulting  from  the  NWPAA 
and  the  outlook  for  the  timing  of 
repository  availability  will  continue  to 
be  assessed  annually.  If  it  does  appear 
that  costs  will  exceed  available  funds, 
there  is  provision  in  the  NWPA  for  DOE 
to  request  that  Congress  adjust  the  fee 
to  ensure  full-cost  recovery.  Thus,  the 
Commission  finds  no  reason  for 
changing  its  basic  conclusion  that  the 
long-term  funding  provisions  of  the  Act 
should  provide  adequate  financial 
support  for  the  DOE  program. 

IIA.3xi.  DOE'S  schedule  for  repository 
development 

At  the  time  that  the  1964  Waste 
Confidence  Decision  was  issued,  the 
Nuclear  Waste  Policy  Act  of  1962. 
enacted  in  January  1963,  had  been  hi 
effect  for  less  than  20  nKmths.  The 
NWPA  had  established  numerous 
deadlines  for  various  repository 
program  milestones.  Under  secti<n) 


112(bHlMB).  the  NWPA  set  the  scbedaie 
for  reoommenrlallon  of  sites  for 
characterizatian  ao  later  than  \»mmf  i, 
1985.  SectioD  114|aM2)  specified  that  bo 
later  than  Maidi  St,  1987.  with  proviakm 
for  •  12-aioDth  eKtenskm  of  tUa 
deadline,  the  President  was  to 
recommend  to  Congress  one  of  the  three 
chancterized  sties  qualified  for  an 
application  ior  repoeitoty  ooostructioo 
•ethoiixatioa.  Under  section  114(d). 
NRC  was  to  issue  its  decision  approviog 
or  disapproving  the  issaanoe  of  a 
coostruction  authDrization  not  later  than 
January  1. 1980,  or  the  eiqtiratian  of 
three  years  after  the  date  of  submission 
of  the  application  whichever  occiin 
later.  Sectkm  a02(aKS)(B)  requiiwl  that 
contracts  between  DOE  and  utilities  for 
payments  to  the  Waste  F^md  pn>vi<k 
that  DOE  will  begin  disposing  of  spent 
fiiel  or  high-level  waste  by  January  31, 
199B. 

In  little  more  than  a  year  after 
enactment,  the  schedule  established  by 
the  NWPA  began  provi^  to  be 
optifflistia  In  the  reference  schedule  Cor 
the  repository  presented  in  the  April 
1984  Draft  Mission  Plan,  for  exan^^ 
DOE  showed  a  tiip  from  January  1989  to 
August  1093  for  the  deci^on  on 
construction  authorize  tton. 

In  the  1984  Waste  Confidence 
Dedston.  die  Comnission  reoogoixed 
the  possAihty  ol  delay  in  repoatory 
availability  beyond  1906.  and  did  not 
define  its  tesk  as  finding  confidence  that 
a  repository  would  be  available  by  the 
1986  milestone  in  the  NWPA.  The 
Commisnon  focesed  instead  on  the 
question  of  whedaer  a  repository  would 
be  available  by  the  years  2007-2009,  the 
date  cited  m  the  court  remand  as  tbe 
expiration  of  the  OLs  for  the  Vermont 
Yankee  and  ft«irie  Island  reactors.  The 
NRC  believed  that  the  NWPA  increased 
the  chances  for  repository  availability 
widun  the  fint  few  years  xA  the  twenty- 
first  century,  by  specifying  the  means  for 
resolving  the  institutional  and  technical 
issues  most  Ukely  to  delay  repoeitory 
compVetton,  by  establishing  the  process 
for  compUance  with  NEPA,  and  by 
setting  requirements  for  Federal 
agencies  to  cooperate  with  DOB  in 
meeting  program  milestones.  Finding 
that  no  fundamental  technical 
breakthroagiM  were  necessary  for  tht 
repository  prograoi.  die  Commisston 
predicted  that  "...selectton  and 
characterization  of  mdteble  sites  and 
constniction  of  repositories  will  be 
accomphahed  wttfain  the  general  tiaw 
frame  estehliihed  by  the  Act  {1991^  or 
within  a  few  yean  daaraafta." 

hi  Jaaaary  19V.  DOB  ipsued  a  Draft 
Missioa  Ffaai  AatadMent  to  anxiM 
Congress  of  sigidficant  (tevelopments 


and  proposed  dianges  in  the  lepusitury 
program.  In  the  Draft  Aanadmeat  DOB 
annoanoed  a  five-year  delay  ia  ite 
schedule  far  repository  availability  from 
die  fint  qaarter  of  1998  to  the  fhst 
quarter  of  2003.  DOE's  reasons  for  the 
delay  indeded  the  need  for  more  time 
for  oonsohation  and  interactiao  with 
Stetes  and  Trtt>es,  the  reqiiirsiaant  in 
DOE'S  1987  budget  diat  fimds  not  be 
used  far  drillmg  expioretory  shafts  in 

1987,  ead  the  need  far  more  infoimation 
than  previoosiy  planned  for  site 
selection  and  the  license  appHcatiaB. 
The  1967  Draft  Mission  Han 
Amendment  set  the  seoornd  qiiarter  of 
1988  as  the  new  date  far  exploratory 
shaft  ooBStnctioo  at  the  Yooca 
Mountein  site.  When  dw  final  1987 
Misricm  Han  AmendaMnl  was 
submitted  to  Congress  iirfone  1987,  the 
schedule  far  shaft  sinking  at  the  Yncca 
Mountain  aLte  had  slipped  six  months  to 
die  fourth  qaarter  of  1988.  Congress  did 
not  take  action  to  approve  the  Jane  1987 
Mission  Plan  Amendment  as  DOE  had 
requested. 

On  December  22. 19^,  the  NWPAA 
was  enacted.  Tbe  NWPAA  had  its  major 
impact  on  the  repository  program  ai 
suspendiflg  site  characterization 
activittes  at  the  Hanford  and  Deaf  Smith 
County  sites  and  audiorizing  DOE  to 
characterize  the  Yucca  Mountain  site  for 
development  of  the  first  repository. 

DOE  subsequentiy  issued  the  Diraft 
1988  Mission  Plan  Amendment  in  June 

1988,  to  aiq»iise  Congress  of  its  plans  for 
implementing  the  provisions  of  the 
NWPAA.  In  die  Draft  1988  Mission  Plan 
Amendment  DC^s  schedule  for  shaft 
sinking  at  Yucca  Mountain  had  slipped 
anodier  six  months  to  the  second 
quarter  of  1969.  Since  the  NRC 
published  the  Proposed  Waste 
Confidence  Review  (54  FR  39767)  for 
comment,  the  schedule  for  shaft  sinking 
has  been  changed  from  November  1989 
to  November  1992.  Issues  reqtiiring  DOE 
attention  before  site  diaracterization 
can  begin  have  been  identified,  and  it  is 
possible  that  additional  issues  affecting 
DOE's  readiness  will  come  to  iij^t. 
However,  DOE  has  made  progress  in 
completing  QA  plans  since  September 
1988,  and  it  is  reasonable  to  expect  that 
study  plans  and  technical  procedures 
needed  for  surface-based  testiag  will  be 
ready  in  time  for  testing  to  begm  by 
January  1991. 

Heretofore,  the  repository  schedule 
has  always  been  agressive  and  hi^dy 
aaooesa-ofiented.  in  oommente  on  the 
Draft  1988  MJaeionPiaaAmwnrtnwt  the 
finm mission  noted  that  the  schadute  has 
notallawsd  adaqaatriy  far 
contingeadBa.  end  ftat,  givan  te 
compression  in  the  schecUde  for  near- 
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shown  haw  it  woald  be  abie  to  1 
2008BiBe8taBefori 
The  reviMMi  schedale  anaouaoed  ia  Ike 
Novanbar  1968  ReasseenasBt  Report 
includes  a  new  refareaos  scfaadnle  far 
the  restradured  repository.  WKS^  and 
traasportotion  pra^aan.  Under  tha 
restructured  pragraa.  dm  scfasdale  far 
submittal  at  a  caaslrumioa  aatfaorizatioa 
application  to  NRC  has  been  extaadsd 
from  1985  to  aooi,  and  die  achedide  far 
repository  opentiaa  at  Yeoca  I 
if  diat  site  is  foond  to  be  soitahte.  is 
2010.  DOE  believes  diat  diis ! 
schedule  is  the  first  repository  |^ 
schedule  since  passage  of  the  NWPA 
that  is  based  on  a  "realistic  assessment 
of  activity  duration  and  past 
experience."  The  new  sdiedule  aDows 
more  time  for  scientific  investigations 
than  earlier  schedules.  NRC  bdieves 
that  the  restructured  prc^ram  has  beea 
responsive  to  NSC  concerns  that  the 
quality  and  completeness  of  site 
investigations  were  being  compromised 
in  order  to  satisfy  unrealistic  schedule 
requirements. 

Another  potentiel  source  of  delay  in 
repository  availability  may  arise  from 
NRC  regulations.  Given  the  revised 
schedule,  however,  the  NRC  does  not 
believe  this  is  likely.  The  Commission 
believes  that  current  NRC  rules  are  fully 
adequate  to  permit  DOE  to  proceed  to 
develop  and  submit  a  repository  license 
application,  but  frirther  drjificatton  d 
these  rales  is  desirable  to  reduce  die 
time  needed  to  conduct  the  licensing 
proceeding  itself.  In  order  to  meet  the 
three-year  schedule  provided  in  the 
NWPA  for  a  Commission  decision  on 
repository  construction  authorization, 
the  NRC  staff  has  undertaken  to  refine 
its  regulatory  fremework  on  a  schedule 
that  would  permit  DOE  to  prepare  and 
submit  an  appBcation  for  repository 
construction  authorization  under  ita 
current  schedule.  The  Commission  fully 
intends  to  avoid  delajring  DOE's 
program,  while  working  to  reduce  the 
uncertainties  in  NRC  regulatory 
requirements  that  could  become 
contentions  in  the  licensing  proceeding. 
Even  if  there  are  any  delays  resulting 
from  a  need  for  DOE  to  accommodate 
more  specific  regulatory  requirements  in 
its  site  characterization  or  waste 
padcage  development  piugiains.  die 
Conanissian  is  confidwit  ^t  the  time 
savings  in  the  hcensing  pi  weeding  ariS 
more  thaa  compensate  for  thaak 

in  view  of  the  delays  in  cxploratocy 
shaft  excavation  since  the  2063  date  for 
repositMy  avaUability  was  set.  die 
Oommissioa  believad  it  was  optiaristic 
to  expad  that  Phase  1  of  repoaitocy 
operations  woidd  be  able  to  begin  by 
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200S.  As  DOE'S  schedule  for  repository 
availability  has  sUpped  a  year  and  a 
half  since  the  date  was  changed  from 
igee  to  2003.  the  earliest  date  for 
repository  availability  would  probably 
be  closer  to  2005.  Given  additional 
delays  in  shaft  sinking  and  DOE's 
revised  program  schedule.  NRC  believes 
that  2010  is  the  earUest  date  for 
repository  availability  at  Yucca 
Mountain.  Yet.  the  Commission 
recognizes  that  DOE  is  committed  to 
improving  the  schedule  where  possible 
without  sacrificing  quality  and 
completeness  of  scientific 
investigations. 

An  institutional  issue  diat  may  further 
affect  DOE'S  sdiedule  is  the  status  of 
EPA  standards  for  disposal  of  spent  fuel 
and  high-level  waste.  These  standards 
are  required  under  section  121(a]  of  the 
NWPA.  Under  10  CFR  section  80.112, 
NRCs  overall  postdosure  system 
performance  objective,  the  geologic 
setting  shall  be  selected  and  the 
engineered  barrier  system,  which 
includes  the  waste  package,  must  be 
designed  to  assure  that  releases  of 
radioactive  materials  to  the  accessible 
environment,  following  permanent 
closure,  conform  to  EPA's  standards.  40 
CFR  part  191,  the  EPA  standards,  fbst 
became  effective  in  November  1985.  In 
July  1987,  the  U.S.  Court  of  Appeals  for 
the  First  Circuit  vacated  and  remanded 
to  EPA  for  further  proceedings  subpart  B 
of  the  high-level  radioactive  waste 
disposal  standards.  As  noted  under  the 
aforementioned  IA.1.,  the  standards 
have  not  been  reissued. 

A  significant  modification  in  the 
reissued  EPA  standard  may  affect  the 
schedule  for  completing  the  design  of 
the  waste  package  and  engineered 
barrier  to  the  extent  that  design  testing 
is  planned  to  demonstrate  compliance 
with  the  standards.  DOE's  current  site 
characterization  plans  for  demonstrating 
compliance  with  40  CFR  part  191  are 
based  on  the  standards  as  promulgated 
in  1965.  DOE  is  proceeding  to  carry  out 
its  testing  program  developed  for  die 
original  EPA  standards.  DOE  has  stated 
.  that  if  the  EPA  standards  are  changed 
significantly  when  they  are  reissued. 
DOE  «vill  reevaluate  the  adequacy  of  its 
testing  program. 

The  Commission  believes  that  DOE's 
approach  is  reasonable.  Much  of  the 
information  required  to  demonstrate 
compliance  with  the  EPA  standards  is 
expected  to  remain  the  same  regardless 
of  the  numerical  level  at  which  each 
standard  is  set.  Considering  the 
importance  of  developing  ^e  repository 
for  waste  disposal  as  eariy  as  safely 


practicable,  it  would  be  inappropriate 
for  DCK  to  suspend  work  on 
development  of  engineered  barriers 
pending  reissuance  of  the  standards, 
unless  EPA  had  given  clear  indications 
of  major  changes  in  them. 

Another  possibility  is  that,  regardless 
of  any  changes  in  the  repromulgated 
EPA  standards,  they  will  be  litigated  in 
Federal  court.  Even  if  this  proves  to  be 
the  case,  however,  the  Commission 
believes  that  any  such  litigation  will  still 
permit  EPA  to  promulgate  final 
standards  well  within  the  time  needed 
to  enable  DOE  to  begin  repository 
operations  at  any  site  within  the  first 
quarter  of  the  twenty-first  century. 

Given  the  current  DOE  program 
schedule,  and  assuming  that  the  QA 
program  can  be  qualified  and  surface- 
based  testing  begun  within  the  next 
year,  the  Commission  finds  that 
although  it  is  not  impossible  that  a 
repository  at  Yucca  Mountain  will  be 
available  by  2007-2009,  it  is  more  likely 
that  the  earliest  date  for  a  repository 
there  is  2010.  If  DOE  determines  that  the 
Yucca  Mountain  site  is  unsuitable,  and 
if  DOE  makes  this  determination  by  the 
year  2000,  the  NRC  believes  that  a 
repository  at  another  site  could  be 
available  «vithin  the  first  quarter  of  the 
next  century.  The  Commission  will 
reevaluate  these  dates  during  the  next 
scheduled  Waste  Confidence  Review  in 

ILB.  Relevant  Issues  That  Have  Arisen 
since  the  Commission's  Original 
Decision 

II.B.1.  NRC  stated  in  9-14-87 
correspondence  to  Sen.  Breaux  on 
pending  nuclear  waste  legislation  that 
under  a  program  of  single  site 
characterization,  "...there  may  be  a 
greater  potential  for  delay  of  ultimate 
operation  of  a  repository  than  there  is 
under  the  current  regime  where  three 
sites  will  undergo  at-depth 
characterization  before  a  site  is 
selected. "  To  what  extent  does  the 
NWPAA  raise  uncertainty  about  the 
identification  of  a  technically 
acceptable  site  and  potential  delay  in 
repository  availability  by  limiting  site 
characterization  to  a  single  candidate 
site  (Yucca  Mt.)  and  by  raising  the 
possibility  that  a  negotiated  agreement 
might  influence  repository  site 
selection?  Does  this  uncertainty  affect 
confidence  in  the  availability  of  a 
repository  by  2007-2009? 

In  providing  comments  to  Congress  on 
proposed  amendments  to  the  NWPA. 
NRC  took  the  position  that  simultaneous 
site  characterization  of  three  sites,  as 
required  by  the  NWPA,  was  not 


necessary  to  protect  public  health  and 
safety.  NRC  fiirther  stated  that  the 
adequacy  of  a  site  for  construction 
authorization  would  ultimately  be 
determined  in  a  licensing  proceeding, 
and  that  NRC  would  only  license  a  site 
that  satisfied  NRC  licensing 
requirements.  As  described  next,  the 
Commission  believes  that  the  NWPAA 
contains  numerous  provisions  to  ensure 
that  a  technically  acceptable  site  will  be 
identified. 

The  NWPAA  does  not  reduce  the 
scope  of  site  characterization  activities 
that  DOE  is  authorized  to  undertake. 
The  Amendments  Act  establishes  a 
Nuclear  Waste  Technical  Review  Board   • 
composed  of  individuals  recommended 
by  the  National  Academy  of  Sciences 
and  appointed  by  the  President  to 
evaluate  the  scientific  validity  of  DOE 
activities,  including  site  characterization 
activities,  and  to  report  its  findings  at 
least  semiannually  to  Congress  and 
DOE.  The  Amendments  Act  also 
provides  funding  for  technical 
assistance  to  States,  tribes,  and  affected 
units  of  local  government.  Finally, 
section  160(1)  of  the  NWPAA  provides 
that  "Nothing  in  this  Act  shall  be 
construed  to  amend  or  otherwise  detract 
from  the  licensing  requirements  of  the 
NRC  established  in  Title  II  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5841  et  seq.)."  In  providing  for  these 
reviews  and  in  reaffirming  NRCs 
licensing  authority,  the  NWPAA  ensures 
that  a  candidate  site  for  a  repository 
must  satisfy  all  NRC  requirements  and 
criteria  for  disposal  of  high-level 
radioactive  wastes  in  licensed  geologic 
repositories. 

Section  402  of  the  NWPAA 
establishes  the  Office  of  the  Nuclear 
Waste  Negotiator.  The  duty  of  the 
Negotiator  is  to  attempt  to  find  a  State 
or  tribe  willing  to  host  a  repository  or 
MRS  at  a  teclmically  qualified  site.  The 
Negotiator  may  solicit  comments  from 
NRC  or  any  other  Federal  agency,  on 
the  suitability  of  any  potential  site  for 
site  characterization.  Section  403(d)(4) 
strengthens  the  Commission's 
confidence  that  a  technically  acceptable 
site  will  be  identified  by  providing  that 
lyas.  may  construct  a  repository  at  a 
negotiated  site  only  if  authorized  by 
NRC.  Given  these  safeguards  on 
selection  of  a  technically  acceptable 
site,  the  Commission  does  not  consider 
that  the  possibility  of  a  negotiated 
agreement  reduces  the  likelihood  of 
finding  a  tedmically  qualified  site. 

The  Commission  raised  the  concern  as 
eariy  as  April  1987  that  under  a  program 
of  single-site  characterization,  there 
could  be  omsiderable  delay  while 
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anotharaitaoralataofaitesSthc    , 
initJaUydwaaa  site  waa  found , 
inadaquate.  Bfy  tenoinafuig  site--    ' 
characteriaUoii  aoAyHieaatalleiikative 
sites  to  a^YttCte  KlMHtain  site,  tbe 
NWPAA  tea  iMd  te  efiect  of  increasing 
the  poleaHal  far  delay  in  repoaitory 
availrtility  tf  iie  Yocca  Moontain  site 
proves  uaaoMaUe.  The  provuion  in  the 
NWPAA  far  a  Negotiator  ooold  reduce 
the  ancertatai^  and  associated  delay  in 
restarting  the  cepoaitory  program  by 
offering  an  alternate  to  die  Yucca 
Mountain  site;  bat  at  the  time  of  this 
writing,  a  Negofialar  has  not  been 
appointed. 

It  should  be  noted  here  that  die 
repository  program  redirection  under  the 
NWPAA  does  not,  per  se,  have  a 
significant  impact  on  the  Commission's 
assurance  of  repository  availability  by 
2007-2000.  the  relevant  dates  in  die 
original  Waste  Confidence  Proceeding, 
or  on  availability  by  2010,  DOE's  current 
date.  The  Commission's  reservations 
about  affinaiog  this  tkneframe  derive 
from  other  considerations,  iacladiag 
delays  in  sinking  shafts  and  the 
potential  for  odier  delays  in  meeting 
program  mileslanes,  Uiat  would  have 
arisen  without  the  NWPAA. 

The  Amendments  Act  does,  however, 
effectively  make  it  necessary  that  Yucca 
Moantain  be  fdand  suitable  if  the  2007- 
2009  or  2010  thneframe  is  to  be  met  diis 
target  period  would  almost  certainly  be 
unachievable  if  DOE  had  to  begin 
screening  to  characterize  and  Ucense 
anather  site.  Thus.,  confidence  in 
repository  avaflability  in  this  period 
would  imply  confidence  in  the 
suitability  of  Yucca  Mountain.  The 
Commission  does  not  want  its  findings 
here  to  constrain  in  any  way  its 
regulat<Hy  discretion  in  a  licensins 
pruceedug.  TbereCore,  the  Commission 
declines  to  reaffiira  the  2007-2009 
timeframe  in  the  original  decision  or  to 
affirm  die  ouTcot  2010  date  for 
rqxtsitory  operation. 

II.B.2.  In  the  Draft  1988  Mission  Plan 
Amendment.  DOE  stated  that  "..Jhe 

data  indicate  that  the  Yucca  Mountain 
site  has  the  potential  capacity  to  accept 
at  least  70,000  MTHM  (metric  tons 
heavy  metal  eqarvalent]  of  waste,  but 
only  after  site  lAaracterization  will  it  be 
possible  to  determine  the  total  quantity 
of  waste  that  could  be  accommodated  at 
thissae."         11     • 
a.  Do  the  isaaurJifiSndted  spent  fuel 
capacity  at  YucCQ  Moutaoin,  indefiaite 
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su^paanui  ofthmmeoadi 
program,  omdibahkBiilmod  that  i. 
more  thaa  one  feptmUatfwiU  be 
avoilmbU  ^aoo^^XOBvndBnaiaa  Urn 
NBC*  10M  osMmmae  that  "au^eat 
repoeitory  a^tadty  vriU  be  available 
withia  30  yeata  beyond  eKpirotioa  of 
any  reactor  operating  licatse  to  dispose 
of  existing  oommerdal  high  lerel 
radioactive  waeto  and  spent  fuel 
originating  ut  gucb  reactorand 
generated  ip  to  that  timeT* 

b.  Is  there  saffiaad  uncertainty  in  total 
spent  fuel  pmjectiaas  (e^  from 
extension-of-life  Uoenae  amendments, 
renewal  of  operating  lioenees  for  an 
additioaal  20  to  30  years,  or  a  new 
generation  of  reactor  designs/  that  this 
Waste  Confidence  review  shiould 
coimidet  the  institutional  uncertainties 
arising  from  having  to  restart  a  second 
repository  program? 

II.B.2.a.  Althou^  it  will  not  be 
possible  to  determine  whether  Yucca 
Mountain  can  acoomi^odate  70.000 
MTHM  or  more  of  spent  fad  «aitil  aft«' 
site  characterixation,  the  Conmission 
does  not  bebeve  that  the  question  of 
repository  capacity  at  the  Yucca 
Mountain  site  shoold  be  a  major  factor 
in  the  analysis  of  Findmg  2.  This  is 
because  it  cannot  be  assamed  that 
Yucca  Moontam  will  ultimately  undergo 
developawnt  as  a  repository.  The 
generic  iswe  of  repository  capacity  does 
add  to  the  potential  need  for  more  than 
one  repoaitofy.  however. 

As  noted  eariier,  the  NWPA 
established  deadlines  for  major 
milestones  in  the  development  of  the 
first  and  the  second  r^Ktsitory 
programs.  Hie  Act  also  required  NRC  to 
issue  a  final  decision  on  the 
construction  aothorizatimi  applicatkm 
by  Janaaiy  1 1969  for  Uie  first 
repository,  and  January  1, 1992  for  the 
second  (or  withia  three  years  of  the  date 
of  subnassion  of  the  af^Ucations, 
whichever  occurred  later).  Tlie  July  1884 
Draft  DOE  Missioa  Plan  set  Janoaiy 
1908  and  October  2004  as  Uie  dates  fbr 
commencement  of  waste  emplacement 
in  the  first  and  second  repositories, 
assuming  that  Congressional 
authorizatioQ  was  obtained  to  construct 
the  second  repositoiy. 

Thus,  at  die  time  ^1984  Waste 
Confidence  Decision  was  issued,  DOE 
was  authorized  and  directed  to  carry  out 
two  repository  programs  under  a 
schedule  to  make  both  facilities 
operational  by  2007-2009.  DOE  and  NRC 
were  also  working  under  the  constraint, 
still  in  force  under  the  NWPA  as 
amended,  that  no  more  diaa  TOiXIO 
MTHM  may  <be  eoHilaced  in  die  first 
repositoiy  before  the  second  is  in 
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total  UAOOe  MIHM  of  syant  faal  il 
appealed  Ifaat  al  laaat  two  rqwaiierins 
would  be  needed. 

iBHie  196*  Waale  CaoAdeiloe 
Decision.  Maotors  ureie  aasumed  la 
have  a  40  year  operating  lifettaK.«nd 
because  die  earliest  lioansei  were 
issaad  in  1969  and  the  eariy  iSiO's.  die 
oldest  plants'  licenses  were  due  to 
expire  aa  early  as  198t  and  2000,  aa 
discussed  in  more  detail  below. 
Aldiough  it  was  expected  that  at  least 
one  repository  would  be  available  by 
this  time,  thera  was  also  a  limit  aa  to 
how  quickly  spent  fuel  could  be 
accepted  by  the  repository.  DOB  had 
estimated  that  waste  acceptance  rates 
of  3400  MTHM  per  year  could  be 
achieved  after  the  completion  of  Phaae  2 
of  the  first  repository.  This  rate  could 
essentially  double  if  two  repositories 
were  in  operation.  At  6000  MTHM/yaar. 
it  was  estimated  that  all  the  anticipated 
spent  fuel  could  be  emplaoed  in  the  two 
repositories  by  about  dw  year  2Q2B.  This 
was  the  basis  for  the  Commissian's 
position  that  sufficient  repoaitory 
capacity  would  be  available  withia  30 
years  beyond  expiration  of  any  reactor 
OL  to  dispose  of  existing  oommerctal 
high  level  waste  and  spent  fuel 
originating  in  such  reactor  and 
generated  up  to  that  time. 

In  May  1086.  however,  DOE 
announced  an  indefinite  postponement 
of  the  second  repository  program.  The 
reasons  for  the  pos^wnement  included 
decreasing  forecasts  of  lyent  fad 
dischai^ea,  a%  weU  as  estimates  diat  a 
second  r^iositery  would  not  be  needed 
as  soon  as  originally  supposed.  With 
enactment  of  the  NWPAA  in  December 
1987.  DOE  was  required  to  terminate  aU 
site-specific  activities  with  respect  te  a 
second  repository  unless  such  activities 
were  specifically  authorized  and  funded 
by  Congress.  The  NWPAA  required 
DOE  to  report  to  Congress  on  the  need 
for  a  second  repository  on  or  after 
January  1, 2007.  but  not  later  than 
January  1, 20ia 

Carreot  IXX,  spent  fuel  projectioas. 
based  on  the  aasiunption  of  no  new 
reactor  orders,  call  for  87.000  MTHM  to 
have  been  generated  by  the  year  2036. 
including  approxioaately  9000  MTHM  of 
defense  high-level  waste.  With  the 
likelihood  that  there  will  be  reactor 
lifetime  extensions  and  renewals, 
however,  the  ao-new-ordecs  case 
probably  underestimates  total  spent  &iei 
dischai;ge8.  Also,  the  NWPAA  did  not 
change  the  requirefflent  that  no  more 
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than  nvOOO  JJmtM  ceoid  be  emplaced  in 
the  first  repository  before  operation  of 
the  second.  It  therefore  appears  hkely 
that  two  repositories  will  be  needed  to 
dispose  of  all  the  spent  fuel  and  high- 
level  waste  from  the  ciirrent  generation 
of  reactors,  unless  Congress  provides 
statutory  relief  from  the  70,000  MTHM 
limit,  and  the  first  site  has  adequate 
capacity  to  hold  all  of  the  spent  fuel  and 
hi^-level  waste  generated.  The 
Commission  believes  that  if  the  need  for 
an  additional  repository  is  established. 
Congress  will  provide  the  needed 
institutional  suniort  and  funding,  as  it 
has  for  the  first  repository. 

For  all  but  a  few  licensed  nuclear 
power  reactors,  OLs  will  not  expire  until 
some  time  in  the  first  three  decades  of 
the  twenty-first  century.  Several  utilities 
are  currently  planning  to  have  their  OLs 
renewed  for  ten  to  30  years  beyond  the 
original  license  expiration.  At  these 
reactors,  currently  available  spent  fuel 
storage  alternatives  effectively  remove 
storage  capacity  as  a  potential 
restriction  for  safe  operations.  For  these 
reasons,  a  rei>ository  is  not  needed  by 
2007-2009  to  provide  disposal  capacity 
within  30  years  beyond  expiration  of 
most  OLs.  If  work  is  begun  on  the 
second  repository  program  in  2010,  the 
repository  could  be  available  by  2035, 
according  to  DOE'S  estimate  of  25  years 
fur  the  time  it  will  take  to  carry  out  a 
program  for  the  second  repository.  Two 
repositories  available  in  approximately 
2025  and  2035,  each  with  acceptance 
rates  of  3400  MTHM/year  within  several 
years  after  commencement  of 
operations,  would  provide  assurance 
that  sufficient  repository  capacity  will 
be  available  within  30  years  of  OL 
expiration  for  reactors  to  dispose  of  the 
spent  fuel  generated  at  their  sites  up  to 
that  time. 

There  are  several  reactors,  however, 
whose  OLs  have  already  expired  or  are 
due  to  expire  within  the  next  few  years, 
and  whidi  are  now  licensed  or  will  be 
licensed  only  to  possess  their  spent  fuel. 
If  a  repository  is  not  available  until 
about  2025,  these  reactors  may  be 
exceptions  to  the  second  part  of  the 
Commissifm's  1984  Finding  2.  whidi  was 
that  safilcient  repository  capacity  will 
be  available  within  30  years  beyond  the 
expiration  of  any  reactor  OL  to  dispose 
of  the  commercial  high-level  waste  and 
spent  fuel  originating  in  audi  reactor 
and  generated  up  to  that  time. 

The  basis  for  this  second  part  of 
Finding  2  has  two  components:  (1)  a 
technical  or  hardware  component:  and 
(2)  an  institutional  component.  The 
technical  component  relates  to  the 
reliabiUty  of  storage  hardware  and 
engineered  structures  to  provide  for  the 


safe  storage  of  spent  fuel  An  example 
wotdd  be  the  ability  of  spent  fuel 
assemblies  to  withstand  corrosion 
within  spent  fuel  storage  pools,  or  the 
abUity  of  concrete  structures  to  maintain 
their  integrity  over  long  periods.  In  the 
1984  Decision,  the  Commission  found 
confidence  that  available  technology 
could  in  effect  provide  for  safe  storage 
of  spent  fuel  for  at  least  70  years. 

The  Commission's  use  of  the 
expression  "30  years  beyond  expiration 
of  any  reactor  operating  license"  in  the 
1984  Finding  was  based  on  the 
understanding  that  the  Ucense 
expiration  date  referred  to  the 
scheduled  expiration  date  at  the  time 
the  license  was  issued.  It  was  also 
based  on  the  understanding  that,  in 
order  to  refuel  the  reactor,  some  spent 
fuel  would  be  discharged  from  the 
reactor  within  twelve  to  eighteen 
months  after  the  start  of  full  power 
operation. 

Thus,  the  Commission  imderstood 
that  depending  on  the  date  of  the  first 
reactor  outage  for  refueling,  some  spent 
fuel  would  be  stored  at  the  reactor  site 
for  most  of  the  40-year  term  of  the 
typical  OL.  In  finding  that  spent  fuel 
could  be  safely  stored  at  any  reactor  site 
for  at  least  30  years  after  expiration  of 
the  OL  for  that  reactor,  the  Commission 
indicated  its  expectation  that  the  total 
duration  of  spent  fuel  storage  at  any 
reactor  would  be  about  70  years. 

Taking  the  earliest  licensed  power 
reactor,  the  Dresden  1  facility  licensed 
in  1959,  and  adding  the  full  40-year 
operating  license  duration  for  a 
sdieduled  license  expiration  in  the  year 
1999,  the  Commission's  finding  would 
therefore  entail  removal  of  all  spent  fuel 
from  that  reactor  to  a  repository  within 
the  succeeding  30  years,  or  by  2029. 
Even  if  a  repository  were  not  available 
until  the  end  of  the  first  quarter  of  the 
twenty-first  century.  DOE  would  have  at 
least  four  years  to  ship  the  reactor's  683 
spent  fuel  assemblies,  totalling  70  metric 
tons  initial  heavy  metal  (MTIHM),  from 
Dresden  1  without  exceeding  the 
Commission's  30-year  estimate  of  the 
maximum  time  it  would  take  to  dispose 
of  the  spent  fuel  generated  in  that 
reactor  up  to  the  time  its  OL  expired. 
(MTIHM  is  a  measure  of  the  mass  of  the 
uranium  in  the  fuel  (or  uranium  and 
plutoniiun  if  it  is  a  mixed  oxide  fuel)  at 
the  time  the  fuel  is  placed  in  the  reactor 
for  irradiation.] 

Considering  the  experience  from  the 
1984  and  1985  campaigns  to  return  spent 
friel  from  the  defunct  West  Valley 
reprocessing  facility  to  the  reactors  of 
or^in.  70  metric  tons  of  BWR  spent  fiiel 
can  easily  be  shipped  within  four  years. 
The  first  campaign,  involving  truck 


shipments  of  20  metric  tons  from  West 
Valley,  NY,  to  Dresden  1  in  Morris,  IL, 
took  eleven  months.  The  second, 
involving  truck  shipments  of  43  tons 
from  West  Valley  to  the  Oyster  Creek 
reactor  in  Toms  River,  NJ,  took  six 
months.  (See  Case  Histories  of  West 
Valley  Spent  Fuel  Shipments,  Final 
Report.  NUREG/CR-4847  WPR-86(6811}- 
1,  p.  2-2.)  This  estimate  assumes, 
moreover,  that  no  new  transportation 
casks,  designed  to  ship  larger  quantities 
of  older,  cooler  spent  fuel,  for  example, 
would  be  available  by  2025. 

The  institutional  part  of  the  question 
concerning  the  availability  of  sufficient 
repository  capacity  required  the 
Commission  to  make  a  finding  as  to 
whether  spent  fuel  in  at-reactor  storage 
would  be  safely  maintained  after  the 
expiration  of  the  facility  OL  This 
question  related  to  the  financial  and 
managerial  capability  for  continued  safe 
storage  and  monitoring  of  spent  fuel, 
rather  than  to  the  capability  of  the 
hardware  involved.  The  Commission 
determined,  in  Finding  3  of  its  1984 
Decision,  that  spent  fuel  will  be 
managed  in  a  safe  manner  until 
sufficient  repository  capacity  is 
available  to  assure  safe  disposal,  which 
was  expected  under  Finding  2  to  be 
about  30  years  after  the  expiration  of 
any  reactor  OL  (See  discussion  of 
Finding  3  below  for  additional 
discussion  of  the  institutional  aspects  of 
spent  fuel  storage  pending  the 
availability  of  sufficient  disposal 
capacity.) 

The  availability  of  a  repository  within 
the  first  quarter  of  the  twenty-first      , 
century  holds  no  significant  adverse 
implications  for  the  Commission's 
institutional  concern  that  there  be  an 
organization  with  adequate  will  and 
wherewithal  to  provide  continued  long: 
term  8V)rage  after  reactor  operation. 
This  could  be  a  concern  if  a  significant 
number  of  reactors  with  significant 
quantities  of  spent  fuel  onsite  were  to 
discontinue  operations  indefinitely 
between  now  and  1995.  and  the  utility- 
owners  of  these  reactors  did  not  appear 
to  have  the  resources  to  manage  them 
safely  for  up  to  30  years  pending  the 
assumed  availability  of  a  repository  in 
2P25. 

No  such  development  is  likely.  No  - 
Ucenses  for  currently  operating 
commercial  nuclear  reactors  are 
scheduled  to  expire  until  the  year  200a 
and  most  such  licenses  will  expire 
during  the  first  two  decades  after  2008.  , 
(See  Nuclear  Regulatory  Commission    . 
1989  Information  Digest,  NiUVEC-l3S0. 
V<J.  1,  p.  33.)  The  availability  of  the  first 
repository  l^  2025,  and  of  a  second 
repository  witWn  one  or  two  decades 


thereafter,  woidd  provide  adequata 
disposal  capacl^  for  timely  ranoval  of 
the  spent  fuel  generated  at  these 
reectors. 

There  are  several  licensees,  hownevar, 
whose  authority  to  operate  their 
commercial  reaotors  has  already  been 
terminated.  Iliese  are  Indian  Point  1, 
Dresden  1,  Humboldt  Bay,  and  Lacrosse. 
They  are  also  the  only  licensed  power 
reactors  that  are  retired  with  spent  fuel 
being  stored  onaite.  Assuming 
conservatively  that  a  repository  does 
not  become  operational  until  2025,  it 
appears  likely  that  spent  fuel  will 
remain  at  these  sites  for  more  than  30 
years  beyond  the  time  their  reactors 
were  indefinitely  shut  down,  at  which 
point  their  operating  licenses  could  be 
considered  to  have  effectively  expired, 
although  they  will  continue  to  hold  a 
possession  license  for  the  storage  of  the 
spent  fuel. 

In  considering  the  means  and 
motivation  of  the  owner  of  an 
indefinitely  retired  reactor  to  provide 
safe  long-term  storage,  the  Commission 
believes  it  is  useful  to  distinguish 
between  the  owner  with  only  one 
reactor,  and  the  owner  of  a  reactor  at  a 
multi-unit  site  or  an  owner  with 
operating  reactors  at  other  sites.  In  the 
case  of  a  retired  reactor  at  a  multi-unit 
site,  the  owner  would  have  a  clear  need 
to  maintain  the  aafety  of  storage  at  the 
retired  reactor  sufficiently  to  permit 
continued  generation  at  the  site.  If  the 
owner  of  the  retired  reactor  also  owned 
other  reactors  at  other  sites,  the  spent 
fuel  at  the  retired  reactor  could  be 
transferred,  if  necessary,  to  the  storage 
facilities  of  other  units  still  under  active 
management.  Of  the  four  reactors  just 
cited,  Indian  Point  1  and  Dresden  1  fit 
this  description,  and  the  sibling  reactors 
at  their  sites  are  operating  under 
licenses  that  do  ttot  expire  until  well 
beyond  the  year  2000~that  is,  well 
within  the  post-OL  period  during  which 
.the  Commission  has  found  that  spent 
fuel  could  be  safely  stored  pending  the 
availability  of  a  repository. 

For  the  Lacrosse  and  Humboldt  Bay 
reactors,  the  Coinmission  is  confident 
that,  even  if  a  repository  is  not  available 
within  30  years  following  their 
retirement,  the  overall  safety  and 
environmental  acceptability  of  extended 
spent  fiiel  storage  will  also  be 
maintained  for  these  exceptional  cases. 
Because  there  will  still  be  an  NRC 
possession  license  for  the  spent  fuel  at 
these  facilities,  the  Commission  will 
retain  ample  regulatory  audiority  to    ' 
require  any  measures,  such  as  removal' 
of  the  spent  fuel  remaining  In  storage 
pools  to  passive  dry  storage  casks,  that 
might  liecome  netesfary  uQt|l  ,the  time 


that  DOE  assumes  title  to  the  spent  fiicI 
under  contracts  pursuant  to  the  NWPA. 
It  should  also  be  borne  in  mind  diat 
Humboldt  Bay  and  Lacrosse  are  both 
small  early  reactors,  and  their  combined 
spent  fuel  inventory  totals  67  metric  tons 
of  initial  heavy  metal  (See  Spent  Fuel 
Storage  Requirements  (DOE/RL  88-34) 
October  1988,  Table  A.3b.,  pp.  A.15- 
A.17.)  If  for  any  reason  not  now 
foreseen,  this  spent  fuel  can  no  longer 
be  managed  by  the  owners  of  these 
reactors,  and  DOE  must  assume 
responsibility  for  its  management  earlier 
than  currently  planned,  this  quantity  of 
spent  fuel  is  well  within  the  capability 
of  DOE  to  manage  onsite  or  offsite  with 
available  technology. 

Nor  does  the  Commission  see  a 
significant  safety  or  environmental 
problem  with  premature  retirements  of 
additional  reactors.  In  the  Commission's 
original  Waste  Confidence  Decision,  it 
found  reasonable  assurance  that  spent 
fuel  would  have  to  spend  no  more  than 
30  years  in  post-operational  storage 
pending  the  availability  of  a  repository. 
For  a  repository  conservatively  assumed 
to  be  available  in  2025.  this  expected  30- 
year  maximum  storage  duration  remains 
valid  for  most  reactors,  and  would  be 
true  for  all  reactors  that  were 
prematurely  retired  after  1995.  Based  on 
the  past  history  of  premature 
shutdowns,  the  Commission  has  reason 
to  believe  that  their  likely  incidence 
during  the  next  six  years  will  be  small 
as  a  proportion  of  total  reactor-years  of 
operation. 

Historically,  14  of  the  125  power 
reactors  that  have  operated  in  the  U.S. 
over  the  past  30  years  have  been  retired 
before  the  expiration  of  their  operating 
licenses.  These  early  retirements 
included  many  low-power 
developmental  reactors,  which  may 
make  the  ratio  of  14  to  125 
disproportionately  high  as  a  basis  for 
projecting  future  premature  shutdowns. 

The  Commission  is  aware  of  currently 
operating  reactors  that  may  be  retired 
before  the  expiration  of  their  OLs, 
including:  the  recently-licensed 
Shoreham  reactor,  which  has  generated 
very  little  spent  fuel;  the  Fort  St  Vrain 
high-temperature  gas-cooled  reactor, 
which  its  owner  plans  to  decommission; 
and  the  Rancho  Seco  reactor,  which  has 
operated  for  the  past  12  years  and  may 
or  may  not  be  retired.  Assuming  that 
these  and  perhaps  a  few  more  reactors 
do  retire  in  the  next  several  years,  their 
total  spent  fuel  storage  requirements 
would  not  impose  an  unacceptable 
safety  or  environmental  problem,  even 
in.the  unlikely  event  that  all  these    ,.  ^ 
reactors'  owners  were  rendered  ..".'/ 
finandaUy  or  ofterwise  unable  to    .   '  1 .! 


provide  adaquatecaie,  and  DCS 
required  to  assume  custody  earlier  than 
currently  envisioned  under  the  NWPA. 

Licensed  non-power  research  reactors 
provide  an  even  more  manageable  case. 
DOE  owns  the  fuel  for  ahnost  all  of 
these  reactors,  many  of  which  have 
been  designed  with  lifetime  cores  that 
do  not  require  periodic  refueling.  For 
those  reactors  that  do  discharge  ^>ent 
fuel,  DOE  accepts  it  for  storage  or 
reprocessing,  and  not  more  than  an 
estimated  50  kilograms  of  such  spent 
fuel  are  generated  annually. 

Ilius,  given  these  worst-case 
projections,  which  are  not  expectations 
but  bounding  estimates,  the  Commission 
finds  that  a  delay  in  repository 
availability  to  2025  will  not  result  in 
significant  safety  or  environmental 
impacts  due  to  extended  post- 
operational  spent  fuel  storage.  To  put  it 
another  way,  the  Commission  is 
confident  that,  even  if  a  repository  were 
not  available  within  30  years  after  the 
effective  expiration  of  the  OLs  for  both 
currently  retired  reactors  and  potential 
future  reactor  retirements  through  1995, 
the  overall  safety  and  environmental 
impacts  of  extended  spent  fuel  storage 
would  be  insignificant. 

ILB.2.b.  Although  it  is  dear  that  there 
is  uncertainty  in  projections  of  total 
future  spent  fuel  discharges,  it  is  not 
clear  that  the  institutional  uncertainties 
arising  fit)m  having  to  restart  a  second 
repository  program  should  be 
considered  in  detail  in  the  current 
Waste  Confidence  Decision  review. 

License  renewals  would  have  the 
effect  of  increasing  requirements  for 
spent  fuel  storage.  The  Commission 
understands  that  some  utilities  are 
currently  planning  to  seek  renewals  for 
30  years.  Assuming  for  the  sake  of 
establishing  a  conservative  upper  bound 
that  the  Commission  does  grant  30-year 
Ucense  renewals,  the  total  operating  life 
of  some  reactors  would  be  70  years,  so 
that  the  spent  fuel  initially  generated  in 
them  would  have  to  be  stored  for  about 
100  years  if  a  repository  were  not 
available  until  30  years  after  the 
expiration  of  their  last  OLs. 

Even  under  the  conservative  bounding 
assumption  of  30-year  license  renewals 
for  all  reactors,  however,  if  a  repository 
were  available  within  the  first  quarter  of 
the  twenty-first  century,  the  oldest  spent 
fuel  could  be  shipped  off  the  sites  of  all 
currently  operating  reactors  well  before 
the  spent  fuel  initially  generated  in  them 
reached  the  age  of  100  years.  Thus,.a 
second  repository,  or  additional 
capadty  at  the  first  would  be  needed 
only  to  accommodate  the  additional 
quantity  of  spent  fuel  generated  during 
die  later  years  of  these  reactors' 
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operating  Hves.  Hie  avaflabflfty  of  a 
second  reposHory  would  permit  spent 
foe)  to  be  riupped  offsite  well  within  90 
years  afler  expiration  of  tlwse  reactors' 
OLs.  Hie  same  would  be  true  of  the 
spent  feel  disdiarged  from  any  new 
genetation  ot  reactor  designs. 

fai  sam.  although  some  oncertainty  in 
total  spent  fuel  projections  does  arise 
from  sach  developments  as  utilities' 
planning  renewal  of  OLs  for  an 
additional  20  to  30  years,  the 
Commiasion  beKeves  that  this  Waste 
Confidence  review  need  not  at  this  time 
consider  the  institutional  uncertainties 
arising  from  having  to  restart  a  aecond 
repoaitoiy  |»ogram.  Even  if  work  on  the 
second  repository  program  is  not  began 
until  2010  as  contemplated  under  current 
law,  there  is  sufficient  assurance  that  a 
second  repoaitory  will  be  availaUe  in  a 
timeframe  that  would  not  constrain  the 
removal  of  spent  fuel  from  any  reacttv 
within  30  years  of  its  licensed  life  for 
operation. 

UBS.  Are  earfy  slippages  in  the  DOE 
repository  program  milestones 

significant  enough  to  affect  the 
Coflunission's  confidence  that  a 
repository  will  be  available  when 
needed  for  health  and  safety  reasons? 
.  The  2007-2000  timeframe  imposed  on 
the  Commissi^  by  the  May  23, 1979 
remand  by  the  Court  of  Appeals  was 
based  on  the  scheduled  expiration  of  the 
OLs  for  the  Vermont  Yankee  and  Prairie 
Island  nuclear  reacttvs.  The  specifk: 
issues  remanded  to  the  Conunisaion 
werr.  (1)  whether  there  is  reasonable 
assurance  that^an  oCTsite  storage 
solution  will  be  available  by  the  years 
2007-2009  (the  expiration  of  the  plants' 
operating  licenses);  and,  if  not,  (2) 
whether  there  is  reasonable  assurance 
that  the  fuel  can  be  stored  safely  at  the 
sites  beyond  those  dates. 

There  was  no  finding  by  the  Court 
that  public  health  and  safety  required 
offsite  storage  or  disposal  by  2007-2009. 
In  directing  the  Commission  to  address 
the  safety  of  at-reactor  storage  beyond 
2007-2009,  the  Court  recognized  the 
possibiliry  that  an  offsite  storage  or 
disposal  facility  might  not  be  available 
by  then. 

The  Commission  has  not  identified  a 
date  by  which  a  repository  must  be 
available  for  health  and  safety  reasons. 
Taking  into  account  institutional 
requirements  for  spent  fuel  storage,  the 
Commission  found,  under  Finding  3  in 
the  1964  Waste  Confidence  Decision, 
that  spent  fuel  would  be  safely  managed 
until  sufficient  repository  capacity  is 
availaMe.  Hie  Commission  also  found, 
however,  that  in  effect,  under  the  second 
part  of  Finding  2,  safe  management 
would  not  need  to  continue  for  more 


than  30  years  beyond  expiration  of  any 
reactor's  OL,  because  sufficient 
repository  capacity  was  expected  to 
b^xirae  avaiteble  witiiin  those  30  years. 
Considering  that  spent  fuel  would  not 
have  to  be  stored  more  than  30  years 
after  any  reactor's  40-srear  OL 
exiHration.  and  taking  into  account  die 
technical  requirements  for  such  storage, 
the  Commission  went  on  to  determine 
under  Finding  4  that,  in  effect,  spent  fuel 
could  be  safely  stored  for  at  least  70 
years  after  discharge  from  a  reactor. 
Thus,  the  Commission's  1964  Decision 
did  not  establish  a  time  when  sufficient 
repository  capacity  would  be  required;  it 
established  a  minimum  period  during 
which  storage  would  continue  to  be  safe 
and  environmentally  acceptable  pending 
the  expected  availability  of  sufficient 
repository  capacity. 

Bearing  in  mind  that  reactor  facilities 
were  originally  designed  and  OLs  issued 
for  a  Ucensed  life  for  operation  of  40 
years,  the  Commission  is  ivoposing 
elsewhere  in  this  Federal  Registar  notice 
a  clarifying  revision  of  Finding  4  to  say 
that  spent  fuel  can  be  safely  stored  at  a 
reactor  for  at  least  30  years  after  the 
"licensed  life  for  operation"  of  that 
reactor.  Imptidtly,  the  proposed  use  of 
the  phrase  "licensed  life  for  operation" 
clarifies  that  the  Commission  found  in 
1984  that  NRC  hcensing  requirements 
for  reactor  facility  design,  construction, 
and  operation  provide  reestmable 
assurance  that  spent  fuel  can  be  stored 
safely  and  without  significant 
environmental  impacts  for  at  least  the 
first  40  years  of  the  reactor's  life.  The 
Commisaion's  proposed  finding  also 
impties  that,  barring  any  significant  and 
pertinent  unexpected  developments, 
neither  technical  nor  institutional 
constraints  would  adversely  affect  this 
assurance  for  at  least  another  30  years 
after  that  first  40  years.  Another 
implication  of  this  revised  finding  is 
that,  where  a  utility  is  able  to  meet  NRC 
requirements  to  extend  that  reactor's 
operating  lifetime  by  license  renewal, 
spent  fuel  storage  for  at  least  30  years 
beyond  the  end  of  the  period  of 
extended  life  will  also  be  safe  and 
without  significant  environmental 
impacts. 

La  assessing  the  effect  of  early 
slippages  in  DOE  repository  program 
milestones,  therefore,  the  most 
important  consideration  is  not  the 
earliest  date  that  an  operating  license 
actually  expired,  but  the  earliest  date 
that  an  OL  was  issued.  The  earliest  OL 
to  be  issued  was  for  Dresden  1  in  1959, 
foUowred  by  a  number  of  reactors 
licensed  for  operation  in  1962.  The  OLs 
for  all  of  the  111  power  reactors  now 
licensed  to  operate  are  currently 
scheduled  to  expire  sometime  within  the 


first  three  decades  of  the  twenty-first 
century,  which  is  also  the  period  in 
which  their  currently  licensed  life  for 
operation  would  end.  [See  Nuclear 
Regulatory  Commission  1969 
Information  Digest.  NUREG-1350.  Vol.  1, 
p.  33.)  Thus,  conservatively  assuming 
here  that  there  will  be  no  license 
renewals,  the  earliest  timeframe  when  a 
repository  might  be  needed  to  dispose  of 
spent  fuel  fiom  the  majority  of  reactors 
is  2029-205a 

As  proposed  in  the  first  part  of 
Finding  2.  the  Commission  has 
reasonable  assurance  that  a  repository 
will  be  available  within  the  first  quarter 
of  the  twenty-first  century.  Even  if  a 
repository  were  not  available  until  2025, 
this  would  be  several  years  before  the 
beginning  of  the  eariiest  timeframe 
within  which,  based  on  an  assumed  30- 
year  storage  after  an  assumed  40-year 
licensed  life  of  reactor  operation,  a 
repository  might  be  needed  for  spent 
fuel  disposal  Thus,  eariy  slippages  in 
DOE'S  program  milestones  do  not  affect 
the  Commission's  confidence  that  a 
repository  will  be  available  within  that 
timeframe. 

II.B.4.  NRC  has  stated  that  the  3-  to  4- 
year  license  application  review 
schedule  is  optimistic,  and  that  for  NRC 
to  meet  this  schedule,  DOE  must  submit 
a  complete  and  high-quality  license 
application.  In  the  September  16, 1968 
NRC  comments  to  DOE  on  the  Draft 
1988  Mission  Plan  Amendment,  the 
Commission  requested  that  DOE 
acknowledge  its  commitment  to  develop 
this  complete  and  high-quality 
application,  "even  if  this  would  result  in 
longer  times  to  collect  the  necessary 
information  and  subsequent  delays  in 
submitting  the  license  application. " 

Will  NRC's  emphasis  on  the 
completeness  and  quality  of  the  license 
application  have  a  significant  effect  on 
the  timing  of  the  submittal  of  the  license 
application  and  subsequent  licensing 
proceeding  to  grant  constructitm 
authorization  in  time  for  repository 
availabUity  by  2007-2009? 

As  the  NRC  indicated  to  DOE  in 
NRC's  October  25, 1985  comments  on 
the  draft  PDS.  the  three-year  statutory 
schedule  for  the  NRC  licensing 
proceeding  on  the  application  for 
construction  authoriiation  is  optimistic. 
The  Commission  has  sought  ways  to 
improve  the  prospects  for  meeting  this 
schedule,  for  example  by  developing  the 
LSS  for  expedited  document  discovery 
during  the  licensing  proceeding. 

■  In  the  same  correspondence  on  the 
PDS,  NRC  also  stated  that  the  adequacy 
of  the  three-year  review  period  depends 


«n  DC^'s.  submittal  of  a  complete  and 
high-quality  ef>plication.  A  license 
epplication  supported  by  inadequate 
data  may  lead  to  findings  during  the 
licensing  proceeding  that  the  results  of 
certain  tests  cannot  be  admitted  as  part 
of  the  Ucense  application,  ff  it  is  not 
possible  to  repeat  the  tests  in  question, 
NRC  may  have  no  alternative  but  to 
deny  the  appUcation-with  a  consequent 
loss  of  program  momentimi  and 
considerable  financial  cost 

In  the  November  1989  Reassessment 
Report,  DOE  announced  extensions  in 
all  major  repository  program  milestones. 
The  current  target  date  for  repository 
availability  is  2010.  In  a  speech  before 
the  1989  Nuclear  Energy  Forum,  W. 
Henson  Moore,  Deputy  Secretary  of 
Energy,  stated  that  a  permanent 
repository  at  Yucca  Mountain  could  not 
be  operational  before  2010,  under 
optimum  circumstances.  The  2010  at-the- 
earliest  timeframe  falls  outside  of  the 
2007-2009  timeframe  for  an  "offsite 
storage  solution"  in  the  1979  Court 
remand  which  precipitated  the  NRC's 
Waste  Confidence  Ihoceeding.  In  the 
Reassessment  Report,  DOE  noted  that  in 
developing  its  current  schedule,  certain 
activities,  one  of  which  was  NRC's 
review  of  the  license  application,  were 
outside  of  DOE's  control.  However,  DOE 
also  stated  that  it  would  continue  its 
ongoing  interactions  with  NRC  and  EPA 
"to  reduce  the  number  of  unresolved 
issues  remaining  at  the  time  of  licensing, 
which  should  enhance  confidence  that 
the  license  application  can  be  reviewed 
in  three  years,  as  called  for  in  the 
Nuclear  Waste  Policy  Act"  The  NRC 
does  not  believe  that  it  is  likely  that 
NRC's  emphasis  on  completeness  and 
quality  of  the  license  application  will 
contribute  to  substantial  delays  in 
submitting  the  license  application  and  in 
the  licensing  proceeding  that  would 
delay  repository  availabiUty  much 
beyond  2010  at  the  Yucca  Mountain  site. 

In  any  case,  the  Commission  remains 
convinced  that  the  benefits  to  the 
repository  program  of  submitting  a  high- 
quality  license  application  would 
outweigh  the  cost  of  delay  in  preparing 
the  application.  NRC  has  always  placed 
great  emphasis  on  early  resolution  of 
potential  licensing  issues  in  the  hiterest 
of  expeditious  review  of  the  license 
application  and  timely  repository 
availability.  It  is  in  the  same  spirit  of 
timely  repository  operation  that  the 
Commission  is  urging  greater  attention 
to  quality  than  to  meeting  the  schedule 
for  submittal  of  the  license  appUcation. 
NRC  believes  that  a  complete  and  high- 
quaUty  license  application  offers  the 
best  available  assurance  that  timely 


repository  licensing  and  operation  can 
be  achieved. 

In  addition  to  expediting  the  review  of 
the  application,  a  high-quaUty  license 
appUcation  and  site  characterization 
program  should  enhance  overall 
confidence  that  any  site  granted  a 
construction  authorization  will  prove  to 
be  reliable  during  the  period  of 
performance  confirmation.  It  will  also 
increase  public  confidence  that  the 
program  is  being  carried  out  in  a 
thorough  and  technically  soimd  manner. 

II.C.  Conclusion  on  Finding  2 

In  reexamining  the  technical  and 
institutional  uncertainties  surroimding 
the  timely  development  of  a  geologic 
repository  since  the  1984  Waste 
Confidence  Decision,  the  Conunission 
has  been  led  to  question  the 
conservatism  of  its  expectation  that  a 
repository  would  be  available  by  2007- 
2009. 

At  the  time  of  the  1984  Decision,  the 
Commission  said  that  timely  attainment 
of  a  repository  did  not  require  DOE  to 
adhere  strictly  to  the  milestones  set  out 
in  the  NWPA,  and  there  would  be 
delays  in  some  milestones.  It  did  not 
appear  to  the  Commission  at  the  time 
that  delays  of  a  year  or  so  in  meeting 
any  of  the  milestones  would  delay  the 
date  of  repository  availability  by  more 
than  a  few  years  beyond  the  1998 
deadline  specified  in  the  Act 

Since  then,  however,  several 
developments  have  made  it  apparent 
that  delays  of  more  than  a  few  years  are 
to  be  the  norm  rather  than  the  exception 
in  the  early  years  of  this  program.  "There 
has  been  a  twelve-year  sUp  in  DOE's 
estimate  of  repository  availabihty  from 
1998  to  2010,  and  DOE  has  been  unable 
to  meet  such  near-term  repository 
program  milestones  as  excavation  of  the 
exploratory  shaft  and  the  start  of  in-situ 
testing.  There  remains  the  possibility 
that  potential  repository  availabihty  at 
the  Yucca  Mountain  site  will  be  further 
delayed  due  to  imforeseen  problems 
during  site  characterization. 

In  predicting  the  timing  of  repository 
availability,  the  suitabiHty  of  Yucca 
Mountain  should  not  be  assumed.  Yucca 
Mountain  is  now  the  only  candidate  site 
available;  the  NWPAA  required  that 
E)OE  terminate  site  characterization 
activities  at  all  sites  other  than  the 
Yucca  Mountain  site.  In  effect  the  2007- 
09  schedule  for  repository  availabiUty  in 
the  original  Waste  Confidence  Decision 
could  have  been  met  only  if  Yucca 
Mountain  survived  the  repository 
development  process  as  a  Ucensed  site 
without  major  delays  in  site 
characterization  and  licensing.  U  this 
site  were  found  to  be  unlicenseable  or 
otherwise  unsuitable,  characterization 


would  have  to  begin  at  another  site  or 
suite  of  sites,  with  consequent  further 
delay  hi  repository  availabiUty.  The 
final  decision  on  the  suitabiUty  of  the 
site  to  proceed  to  licensing  and 
repository  development  wiU  rest  with 
DOE.  but  the  position  of  the  NRC  sUff 
wiU  figure  in  diat  decision.  The  staff  will 
not  be  able  to  make  a  recommendation 
to  a  hcensing  board  to  authorize 
repository  construction  at  Yucca 
Mountain  until  aU  site  characterization 
activities  have  been  completed.  DOE 
might  thus  be  unable  for  several  more 
years  to  determine  whether  there  wiU  in 
fact  have  to  be  a  delay  to  find  and 
characterize  another  site. 

Another  reason  the  Commission  is 
unwilling  to  assume  the  suitability  of 
Yucca  Mountain  is  that  NRC  must  be 
mindful  of  preserving  all  its  regulatory 
options-including  a  recommendation  of 
Ucense  application  denial-to  assure 
adequate  protection  of  public  health  and 
safety  fiom  radiological  risk.  In  our 
view,  it  is  essential  to  dispel  the  notion 
that  for  scheduler  reasons  there  is  no 
alternative  to  the  currently  preferred 
site.  This  view  is  consistent  with  past 
Commission  statements  that  the  quality 
of  DOE's  preparations  for  a  Ucense 
application  should  take  precedence  over 
timeUness  where  the  two  conflict  It  is 
also  consistent  with  the  view  that 
because  we  are  making  predictions 
about  completion  dates  for  a  unique  and 
complex  enterprise  at  least  some  20 
years  hence,  it  is  more  reasonable  to 
express  the  timescale  for  completion  in 
decades  rather  than  years. 

In  order  to  obtain  a  conservative 
upper  bound  for  the  timing  of  repository 
availability,  the  Commission  has  made 
the  assumption  that  the  Yucca  Mountain 
site  wiU  be  found  to  be  unsuitable.  If 
DOE  were  authorized  to  initiate  site 
screening  for  a  repository  at  a  different 
site  in  the  year  2000,  the  Commission 
believes  it  reasonable  to  expect  that  a 
repository  would  be  available  by  the 
year  2025.  This  estimate  is  based  on  the 
DOE  position  that  site  screening  for  a 
second  repository  should  begin  25  years 
before  the  start  of  waste  acceptance. 

The  consideration  of  technical  and 
institutional  issues  presented  here  has 
found  none  that  would  preclude  the 
availabiUty  of  a  repository  within  this 
timeframe.  Given  DOE's  revised 
schedule,  which  provides  11  years  for 
site  characterization  activities  instead  of 
six,  it  is  possible  that  the  Yucca 
Mountain  site  could  be  found  unsuitable 
after  the  year  2000.  In  this  case,  DOE 
would  have  fewer  than  25  years  to 
initiate  site  screening  and  develop  a 
repository  for  availability  by  2025.  The 
NRC  wiU  evaluate  the  likelihood  of  this 
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dev«lo(MMBt  duriag  Um  next  idicduled 
review  ol  the  Waste  Confidence 
Decisioa  ia  1999. 

For  the  Mcond  pert  ofits  1964  finding 
on  repoaitory  evailability.  the 
CcmmiMion  found  reasonable 
sssiffance  that  suffidoit  repository 
capacity  will  be  available  within  30 
yeeia  bejrond  expiration  of  any  reactor 
OL  to  diqxiae  of  existing  coramefcial 
high  level  waste  and  spent  fuel 
originating  in  that  reactor  and  generated 
up  to  that  time.  The  Commission 
briievei  that  this  finding  should  also  be 
modified  in  light  of  developments  since 
1964. 

When  the  QMnmission  made  this 
fifviiiifl,  it  took  into  consideration  both 
technical  and  institutional  concerns.  The 
technical  concern  centered  on  the  abibty 
of  the  spent  fuel  and  the  engineered  at- 
reactor  stwage  facilities  to  meet  the 
requirements  for  extended  post- 
operational  storage  before  shipment  for 
disposal  The  institutional  question 
concerned  whether  the  utility  currently 
responsible  for  post-operatioaal  at- 
reactor  storage,  or  some  substitute 
Mganization,  would  be  able  to  assure 
the  continued  safety  of  this  storage. 

The  principal  new  developments  since 
1984  th&t  bear  on  these  questions  are:  (1) 
that  dry  spent  fuel  storage  technologies 
have  become  operational  on  a 
commercial  scale;  and  (2)  that  several 
utilities  are  proceeding  wnth  plans  to 
seek  renewals  of  their  OLs,  with 
appropriate  plant  upgrading,  for  an 
additional  period  up  to  30  years  beyond 
the  40-year  term  of  their  current 
licenses.  The  accumulation  of  operating 
experience  with  dry-cask  storage,  a 
technology  requiring  little  active  long- 
term  maintenance,  provides  additionieJ 
assurance  that  both  the  technical  and 
institutional  requirements  for  extended 
post-operation^  spent  fuel  storage  will 
be  met.  License  renewals,  however, 
would  have  the  effect  of  increasing 
requirements  (at  both  the  quantity  and 
possibly  the  d^tion  of  storage.  U  the 
Commission  were  to  grant  30-year 
license  renewals,  the  total  operating  life 
of  some  reectors  could  be  70  years,  so 
that  die  spent  fuel  initially  generated  in 
such  reactors  would  have  to  be  stored 
for  about  100  years,  if  a  repository  were 
not  available  until  30  years  after  the 
expiration  of  their  last  OLs.  This  raises 
the  question  as  to  whether  that  spent 
fuel,  and  die  hardware  and  civil 
engineering  stractures  for  storing  it  can 
continue  to  meet  NRC  requirements  for 
an  additional  30  years  beyond  the 
period  the  Commission  supported  in 
1964. 

For  en  Ae  reesons  dted  in  the 
(fiacussion  of  Finding  4.  die  Commission 


for  confidence  diet  spent  fuel  can  be 
stored  safely  and  without  significant 
environmentel  impact  at  these  reactors 
for  at  least  100  years.  If  a  repository 
were  availaMe  within  the  first  quarter  of 
the  twenty-&8t  century,  the  oldest  spent 
fuel  could  be  shipped  off  the  sites  of  all 
currently  (^)erating  reactors  weD  before 
the  spent  fuel  initially  generated  in  them 
reached  the  age  of  100  years. 

The  need  to  consider  the  inatitutional 
aspects  (rf  storage  beyond  30  years  after 
OL  expiration  was  not  in  evidence  in 
1984  because  the  Commission  was 
confident  that  at  least  one  repository 
would  be  avaUable  by  2007-2009.  On 
that  schedule,  waste  acceptance  of 
spent  fuel  from  the  first  reactor  whose 
operating  license  had  expired  (Indian 
Point  1,  terminated  in  1980)  could  have 
begun  within  30  years  of  expiration  of 
that  license.  If  a  repository  does  not 
prove  to  be  available  until  2025. 
however,  it  would  not  be  available 
within  30  years  of  the  time  that  OLs 
could  be  considered  effectively  to  have 
expired  for  Indian  Point  1  and  the  three 
other  plants  with  spent  fuel  onsite  that 
were  retired  before  the  end  of  their 
licensed  life  for  reactor  operation.  The 
same  would  be  true  of  any  additional 
reactors  prematurely  retired  between 
now  and  1995.  when  the  30-year  clock 
starts  for  the  availability  of  a  repository 
by  2025.  Premature  shutdowns 
notwithstanding,  the  Commission  has 
reasons  to  be  assured  that  the  spent  fuel 
at  all  of  these  reactors  will  be  stored 
safely  and  without  significant 
environmental  impact  until  sufficient 
repository  capacity  becomes  available. 

Considering  first  the  technical  reasons 
for  this  assurance,  it  is  important  to 
recognize  that  each  of  these  reactors 
and  its  spent  fuel  storage  installation 
were  originally  licensed  in  part  on  the 
strength  of  the  applicant's  showing  that 
the  systems  and  components  of  concern 
were  designed  and  built  to  assure  safe 
operation  for  40  years  under  ejected 
normal  and  transient  severe  conditions. 
AU  of  the  currently  retired  reactcvs  have 
a  significant  portion  of  that  40-year 
expected  life  remaining,  and  all  have 
only  small  quantities  of  spent  fuel  onsite 
in  storage  installations  that  were 
licensed  to  withstand  considerably 
larger  thermal  and  radiation  loadings 
from  much  greater  quantities  of  spent 
fueL  Of  the  four  reactors  currentiy 
retired  with  spent  fuel  onsite,  the  two 
with  far  the  longest  terms  of  operation. 
Lacrosse  and  Dresden,  were  operated 
for  19  and  18  years,  respectively. 

For  the  continued  safe  management  of 
the  spent  fuel  in  storage  installations  at 
any  existing  or  potential  prematurely 
retired  plant,  the  Commission  believes  it 


stractural  and  functional  integrity  of  the 
plant's  engineered  storage  installations 
for  at  leest  the  balance  of  its  originally 
Ucensed  life  as  if  the  OL  were  still  in 
effect.  This  is  to  say  that  fw  the 
purposes  of  Finding  2,  no  foreseeable 
technical  cmistraints  have  arisen  to 
disturb  the  Commission's  assurance  that 
spent  fuel  storage  at  any  reactor  will 
remain  safe  and  environmentally 
acceptable  for  at  least  30  years  after  its 
licensed  life  fat  operation,  regardless  of 
whether  its  OL  has  been  terminated  at 
an  earlier  date. 

The  Commission  also  sees  no 
insurmountable  institutional  obatacles 
to  the  continued  safe  management  of 
spent  fuel  during  the  remainder  of  any 
shutdown  reactor's  initially  Ucensed  life 
for  dperation,  or  for  at  least  30  years 
thereafter.  Because  there  will  still  be  an 
NRC  possession  license  for  the  spent 
fuel  at  any  reactor  that  has  indefinitely 
suspended  operations,  the  Commission 
will  retain  ample  regulatory  authority  to 
require  any  measures,  such  as  removal 
of  the  spent  fuel  remaining  in  storage 
pools  to  passive  dry  storage  casks,  that 
mi^t  appear  necessary  after  an  OL 
expires.  Even  if  a  Ucensed  utiUty  were  to 
become  insolvent,  and  responsibility  for 
spent  fuel  management  were  transferred 
to  E>OE  earUer  than  is  currentiy  planned, 
the  Commission  has  no  reason  to 
believe  that  DOE  would  be  unable  to 
carry  out  any  safety-related  measures 
NRC  considers  necessary.  Thus,  in  the 
case  of  a  premature  reactor  retirement, 
the  Commission  has  an  adequate  basis, 
on  both  technical  and  institutional 
grounds,  for  reasonable  assurance  that 
spent  fud  can  be  stored  safely  and 
without  significant  environmental 
impacts  for  at  least  30  years  beyond -not 
only  the  actual  end  of  that  reactor's  OL, 
but  the  end  of  its  originaUy  Ucensed  life 
for  operation. 

In  sum.  considering  developments 
since  1984  in  the  repository  development 
program,  in  .the  operating  performance 
of  U.S.  power  reactors,  and  in  spent  fuel 
storage  technology,  the  Commission 
finds  that:  (1)  the  overall  pubUc  health, 
safety,  and  environmental  impacts  of 
the  possible  unavailability  of  a 
repository  by  2007-2009  would  be 
insignificant;  and  (2)  neither  30-year 
renewals  of  reactor  Ucenses  nor  a  delay 
in  repository  availability  to  2025  will 
result  in  significant  safety  or 
environmental  impacts  from  extended 
post-operational  spent  fuel  storage. 

The  Commission  finds  ample  grounds 
for  its  {woposed  revised  findings  on  the 
expected  availabiUty  of  a  repository. 
The  institutional  support  for  the 
repository  program  is  well-estabHshed. 


prograa  activitiea  is  in  place,  and  there 
is  a  provision  in  the  NWPA  for 
adjuatiag.  if  necessary,  the  fee  paid  by 
utilitiee  into  tfaia  bind.  Coogreas  has 
continued  to  provide  support  for  the 
repository  program  in  setting  milestones. 
deUneating  reeponsibiUties.  estabU^ung 
advisory  bodies,  and  providing  a 
mechanism  for  dealing  with  the 
concerns  of  States  and  affected  Indian 
tribes. 

Technical  support  for  extended  spent 
fuel  storage  has  improved  since  1084. 
Considering  the  growing  availabiUty, 
reasonable  cost,  and  accumulated 
operating  experience  with  new  dry  cask 
spent  fuel  storage  technology  since  then, 
the  Commission  now  has  even  greater 
assurance  that  spent  fuel  can  be  stmed 
safely  and  without  significant 
environmental  impact  for  at  least  30 
years  after  the  expected  expiration  of 
any  reactor's  OL  Where  a  reactcv's  OL 
has  been  terminated  before  the  expected 
expiration  date,  the  Commission  has  an 
adequate  basis  to  reaffirm  what  was 
impUcit  in  its  initial  concept,  namely: 
that  regardless  of  the  actual  date  when 
the  reactmr's  operating  authority 
effectively  ended,  spent  fuel  can  be 
stored  safely  and  without  significant 
environmental  impacts  for  at  least  30 
years  beyond  that  reactor's  Ucensed  life 
for  operation. 

There  is  thes  no  foreseeable  heahh 
and  safety  or  environmental 
requirement  diet  a  repository  be  made 
available  within  the  2007-2009 
timeframe  at  issue  in  the  Commission's 
original  prooaeding. 

Indeed,  the  Commission  sees 
important  NRC  mission-related  grounds 
for  avoiding  any  statement  that 
repository  operation  by  2007-2009  is 
required.  Geologic  disposal  of  high-level 
radioactive  wastes  is  an  unprecedented 
endeavor.  It  requires  reliable  projections 
of  the  waste  isolation  performance  of 
.  natural  and  engineered  barriers  over 
millennia.  After  the  repository  is  sealed, 
retrieval  of  die  emi^aced  wastes  will  no 
longer  be  practicable,  and  the 
commitment  of  wastes  to  that  site  will, 
by  design,  be  irreversible,  fai  DC^s 
testing,  both  in  the  laboratory  and  at  the 
candidate  repository  site,  in  its 
development  of  facility  and  waste- 
package  designs,  and  in  aU  other  work 
to  demonstrate  tiiat  NRC  requirements 
will  be  met  for  a  repository  at  Yucca 
Mountain,  the  Commission  believes  that 
the  confidence  of  both  NRC  and  die 
pubUc  dqieads  less  on  meeting  the 
schedule  for  r^Misitary  operation  than 
on  meeting  safety  requirements  and 
doing  the  )<^  r^^t  the  first  time.  Thna. 
given  the  Comnisaian's  aaaiirance  diat 
spent  fiiel  can  safely  be  stored  Car  at 


leeat  100  years  if  neoesaary.  it  appears 
piudent  for  all  concerned  to  prepare  for 
the  bettar^oiderstood  and  more 
manageable  problems  of  storage  for  a 
few  more  years  in  order  to  provide 
additional  time  to  assure  the  success  of 
permanent  geologic  disposaL 

This  is  not  to  say  that  the  Commission 
is  unsympathetic  to  die  need  for  timely 
progress  toward  an  operational 
repository.  It  is  precisely  because  NRC 
is  so  confident  of  the  national 
commitment  to  achieve  early  repository 
operaticm  diet  the  Commission  believes 
it  no  kmger  need  add  its  wei^t  to  the 
considerable  pressures  already  bearing 
on  die  DOE  program.  There  is  ample 
institutional  fanpetus  on  the  part  of 
others,  including  Congress,  die  nuclear 
power  industry.  State  ntiUty  rate 
regulatory  bodUes.  and  consumers  of 
nuclear-generated  power,  toward  DOE 
adiievement  of  scheduled  program 
milestones.  With  continuing  confidence 
in  the  technical  feasibility  of  geologic 
disposal,  die  Commission  has  no  reason 
to  doubt  the  institutional  commitment  to 
achieve  it  in  a  timeframe  well  before  it 
mi^t  become  necessary  for  safety  or 
environmental  reasons.  Indeed,  the 
Commission  beUeves  it  advisable  not  to 
attempt  in  this  review  a  more  precise 
NRC  estimate  of  the  point  at  which  a 
repository  wiU  be  needed  for 
radiological  safety  or  environmental 
reasons,  lest  this  estimate  itself 
undermine  the  commitment  to  earUer 
achievement  of  repository  operations. 

To  find  reasonable  assurance  that  a 
repository  %vill  be  available  by  2007- 
2009.  however,  is  a  different  and  more 
consequential  proposition  in  the  context 
of  this  review.  In  light  of  the  ddays  the 
program  has  encountered  since  its 
inception,  and  the  regulatory  need  to 
avoid  a  premature  commitment  to  the 
Yucca  Mountain  site,  the  CommissicHi 
could  not  imidently  describe  a  basis  for 
assurance  that  the  {nevious  DOE 
schedule  for  repository  operation  in  2003 
would  not  sUp  another  four  to  six  years 
under  any  reasonably  foreseeable 
circumstances.  The  NRC  believes  it  is 
more  realistic  to  e^qiect  that  a  reposit(xy 
at  the  Yucca  Mountain  site  could  be 
available  by  the  year  2010  or  a  few 
years  thereafter,  if  the  Yucca  Mountain 
site  is  found  to  be  suitable.  This  revised 
estimate,  however,  could  too  easily  be 
misinterpreted  as  an  NRC  estimate  of 
the  time  at  which  continued  spent  fuel 
storage  at  these  sites  would  be  unsafe  or 
environmentaUy  significant  The 
Commission's  enhanced  confidence  in 
the  safety  of  extended  spent  fuel  storage 
provides  adequate  grounds  for  the  view 
that  NRC  need  not  at  diis  time  define 
more  precisely  the  period  when,  for 


reasons  relstBd  to  NRCa  lisaien.  a 
pemanent  aHemative  to  post- 
operational  spent  fuel  storage  wiB  be 
needed.  Ilie  Commission  dierefore 
proposes  die  foBoiwing  revision  of  its 
original  Fmding  on  when  sufficient 
repository  capacity  will  be  availaUe: 

The  Comnrissioa  finds  reasoQsbto 
assurance  (hat  at  least  one  oiinsd  yningir 
repository  wfH  be  availabla  widiin  the  fini 
quarter  of  the  twenly-lirst  canbny,  afad 
■u£Bd«nt  repositoiy  capacity  wiO  be 
availal^  wit)^  SO  yean  btTond  die  ttcoMcd 
life  for  operatioa  (wdikh  may  indada  dw 
term  of  a  reviaed  or  ranevtwi  Hemamf  of  aay 
reactor  to  diapoae  of  the  ooniBMrcial  fai^ 
level  radioactive  waste  and  spent  foal 
originating  in  soch  reactot  and  gsnsiated  np 
to  diat  tine. 

Reaffirmed  Finding  3:  The 
Commissian  finds  reasonable  assurance 
that  high-level  radioactive  waste  and 
spent  fuel  wiU  be  managed,  in  a  safe 
manner  until  sufficient  repository 
capacity  is  available  to  aasure  the  safe 
disposal  off  all  Ugh-levri  waste  and 
spent  fiieL 

III  A.  Issues  Considered  in 
Commission's  1984  Decision  on  Finding 
3 

tn  the  Commission's  discesaion  of 
Finding  3  in  iU  Waste  Omfidence 
Decision  (49  FR  34668.  August  3t  1964). 
in  Section  2J  >Third  Commission 
Finding.'  the  Commission  stated. 

Nuclear  powv  plants  witoaa  operating 
licenses  expire  after  die  years  2007-08  will  be 
subject  to  NRC  regulatkm  during  the  entire 
period  Iwtween  dieir  initial  operatton  and  tlie 
availability  of  a  watte  repoattoiy.  Ihe 
Commissiaa  has  reasooable  assurance  that 
the  spent  fbc)  generated  by  ftese  licensed 
planU  will  be  managed  by  ttie  liceBaees  ia  a 
safe  manner.  Compbaaoe  with  the  ratC 
regnlatioDS  and  aay  pacific  license 
ccnditioBS  that  may  bie  impnawi  on  the 
licensees  win  aasure  ads^te  protection  of  - 
die  pubKc  health  and  safety.  R^alations 
primarily  addressing  spent  fuel  storage 
include  10  CFR  Part  SO  for  storage  at  die 
reactor  facility  and  10  cut  Part  72  for  stotags 
~%  independent  spent  fuel  storage 
installations  (ISFSb).  Safety  and 
enviroamental  issues  involving  such  storage 
are  addressed  in  Ucensing  reviews  under 
both  Parts  50  and  72,  and  contiiRiad  storage 
operations  are  audited  and  tnspaoted  by 
NRC  NRCe  experience  in  more  than  80 
individoal  evaloations  of  tlie  safety  of  spent 
fiiel  BtofSge  Aews  that  siyiificant  releawa  of 
radioactivity  bam  spent  hiel  under  bcensed 
storage  conditiaoa  are  extrsaaaly  resaote. 

Some  nadear  power  plant  opwatnig 
licenses  exjAn  before  the  years  20ar-4M.  Far 
technical  ecoaomic  or  othor  raaaoaa.  other 
plants  may  dwoae.  or  be  forced  to  teiraiaata 
operation  prior  to  2007-08  even  tlioagh  their 


ThcpaiaBllwticd. 
tflnn  of  •  MviNQ  ormwad 
•ddad  to  MvlMd  Pfaidim  2  le  make  n 
with  reviMd  Flndiiig  4. 
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operating  license*  have  not  expired.  For 
example  the  existence  of  a  safety  problem 
for  a  particular  plant  could  prevent  further 
operation  of  the  plant  or  could  require  plant 
modifications  that  make  continued  plant 
operation  uneconomic.  The  licensee,  upon 
expiration  or  termination  of  its  license,  may 
be  granted  (under  10  CFR  Part  SO  or  Part  72)  a 
license  to  retain  custody  of  the  spent  fiiel  for 
a  specified  term  (until  repository  capacity  is 
available  and  the  spent  fori  can  be 
transferred  to  DOE  under  Sea  123  of  the 
Nudear  Waste  Policy  Act  of  1962)  subject  to 
NRC  regulations  and  license  conditions 
needed  to  assure  adequate  protection  of  the 
public  Alternatively,  the  owner  of  the  spent 
fuel  as  a  last  resort  may  apply  for  an  interim 
storage  contract  with  DOE,  under  Sec  135(b) 
of  the  Act  until  not  later  than  3  years  after  a 
repository  or  monitored  retrievable  storage 
facility  is  available  for  spent  fuel.  For  the 
raasons  discussed  above,  the  Commission  is 
confident  that  in  every  case  the  spent  fuel 
generated  by  those  plants  will  be  managed 
safely  during  dw  period  between  license 
expiration  or  termination  and  the  availability 
of  a  mined  waste  repository  for  disposal 

Even  if  a  repository  does  not  become 
available  until  2025,  nothing  has 
occuired  during  the  five  years  since  its 
original  Decision  to  diminish  the 
Commission's  confidence  that  high-level 
waste  and  spent  fiiel  will  be  managed  in 
a  safe  manner  until  a  repository  is 
available.' The  same  logic  |ust  stated 
continues  to  apply  thnni^  the  first 
quarter  of  the  twenty-first  century.  NRC 
regulations  remain  adeqtiate  to  asstue 
safe  storage  of  spent  fuel  and 
radioactive  high-level  waste  at  reactors, 
at  independent  spent  fuel  storage 
installations  (ISFSIs),  aiul  in  an  MRS 
imtil  sufficient  repository  capacity  is 
available. 

10  CFR  subsection  72.42(a)  provides 
for  renewal  of  licensed  storage  at  ISFSIs 
for  additional  20-year  periods  for  interim 
storage,  or  for  additional  40-year  periods 
for  monitored  retrievable  storage  of 
spent  fuel  and  solidified  radioactive 
high-level  waste  if  an  MRS  facility  is 
constructed.  Ucensed.  and  operated. 
This  would  ensure  that  spent  fuel  and 
solidified  high-level  waste,  if  any  were 
to  be  delivered  to  an  MRS  facility, 
would  remain  in  safe  storage  under  NRC 
regtdation  throughout  its  storage.  The 
Commission  has  also  published  for 
public  comment  a  proposed  amendment 
to  part  72  to  issue  a  general  license  to 
reacts  licensees  to  use  approved  spent 
fuel  storage  casks  at  reactor  sites. 
Currently,  the  Commission  is 
considering  the  draft  final  amendment 
for  this  rulemaking  action.  If  this 
amendment  is  promulgated,  no  specific 
part  72  license  wotdd  be  required. 
Operating  license  holders  would  register 
with  NRC  to  use  approved  casks  on 
theii  s<tes 


Spent  fuel  may  continue  to  be  stored 
in  the  reactor  spent  fuel  pool  imder  a 
part  50  "possession  only"  license  after 
the  reactor  has  ceased  operating.  In 
addition.  DOE'S  policy  of  disposing  of 
the  oldest  fuel  first,  as  set  forth  in  its 
Annual  Capacity  Report,  makes  it 
unlikely  that  any  si^iificant  fraction  of 
total  spent  fuel  generated  will  be  stored 
for  longer  than  the  30  years  beyond  the 
expiration  of  any  operating  reactor 
license.  This  expectation,  established  in 
the  Commission's  original  proceeding, 
continues  to  be  reasonable,  even  in  the 
event  that  a  repository  is  not  available 
until  some  time  during  the  first  quarter 
of  the  twenty-first  century.  Even  in  the 
case  of  premature  shutdowns,  where 
spent  fuel  is  most  likely  to  remain  at  a 
site  for  30  years  or  longer  beyond  OL 
expiration  (see  Finding  2.  previously 
discussed),  the  Commission  has 
confidence  that  spent  fuel  will  be  safely 
managed  until  safe  disposal  is  available. 

Until  the  reactor  site  has  been  fully 
decommissioned,  and  spent  fuel  has 
been  transferred  fit>m  the  utiUty  to  DOE 
as  required  by  NRC  regidations,  the 
Ucensee  remains  responsible  to  NRC. 
Furthermore,  under  10  CFR  subsection 
5aS4bb,  ori^nally  issued  in  final  form 
by  the  Commission  with  its  1984  Waste 
Confidence  Decision,  a  reactor  licensee 
must  provide  to  NRC,  five  years  before 
expiration  of  an  OL,  notice  of  plans  for 
spent  fuel  disposition.  Accordingly,  the 
Commission  concludes  that  nothing  has 
changed  since  the  enactment  of  the 
Nuclear  Waste  Policy  Act  of  1982  and 
the  Waste  Confidence  Decision  in 
August  1984  to  diminish  the 
Commission's  "..jvasonable  assiuance 
that  high-level  radioactive  waste  and 
spent  fuel  will  be  managed  in  a  safe  , 
manner  imtil  sufficient  repository 
capacity  is  available...." 

Pursuant  to  the  NWPA,  the 
Commission  issued  in  final  form  10  CFR 
part  53,  "Criteria  and  Procedures  for 
Determining  Adequacy  of  Available 
Spent  Nuclear  Fuel  Storage  Capacity." 
addressing  the  determination  of  need,  if 
any,  for  DOE  interim  storage.  No 
applications  were  received  by  the  }ime 
30, 1988  NWPA  deadline  incorporated 
into  the  Commission's  rule,  and  it  seems 
unlikely  that  any  applications  will  be 
made  to  NRC  for  interim  storage  by 
DOE.  Even  if  NRC  had  made  an 
exception  for  a  late  application,  a 
determination  would  have  to  have  been 
made  before  January  1, 1900  to  comply 
with  the  NWPA. 

ins.  Relevant  Issues  That  Have  Arisen 
since  the  Comhussion's  Original 
Decision  on  Finding  3 

Although  a  DOE  facility  may  not  be 
available  to  enable  the  Department  to 


begin  accepting  spent  fuel  in  1998,  as 
currentiy  provided  in  the  contracts 
under  the  NWPA,  the  Commission's 
confidence  in  safe  storage  is  unaffected 
by  any  potential  contractual  dispute 
between  DOE  and  spent  fuel  generators 
and  owners  as  to  responsibility  for 
spent  fuel  storage.  In  the  event  that  DOE 
does  not  take  title  to  spent  fuel  by  this 
date,  a  licensee  under  either  10  CFR  part 
SO  or  part  72  cannot  abandon  spent  fiiei 
in  its  possession. 

The  Commission  recognizes  that  the 
NWPA  limitation  of  70,000  MTHM  for 
the  first  repository  will  not  provide 
adequate  capacity  for  the  total  amount 
of  spent  fuel  projected  to  be  generated 
by  all  ctirrenUy  operating  licensed 
reactors.  The  NWPAA  effectively  places 
a  moratoritun  on  a  second  repository 
program  until  2007-2010.  Either  the  first 
repository  must  be  authorized  and  able 
to  provide  expanded  capacity  sufficient 
to  accommodate  the  spent  fuel 
generated,  or  there  must  be  more  than 
one  repository.  Since  Congress 
specifically  provided  in  the  NWPAA  for 
a  first  repository,  and  required  DOE  to 
return  for  legislative  authorization  for  a 
second  repository,  the  Commission 
believes  that  Congress  will  continue  to 
provide  institutional  support  for 
adequate  repository  capacity. 

The  Commission's  confidence  about 
the  availabUity  of  repository  capacity  is 
not  affected  by  the  possibility  that  some 
existing  reactor  licenses  might  be 
renewed  to  permit  continued  generation 
of  spent  fuel  at  these  sites.  Because  only 
two  reactor  licenses  are  scheduled  to 
expire  before  2003.  the  impact  of  license 
renewals  (a  matter  not  considered  in  the 
Commission's  1984  Decision)  will  have 
no  significant  effect  within  the  first 
quarter  of  the  twenty-first  century  on 
scheduling  requirements  for  a  second 
repository.  Renewals  may  slightiy 
alleviate  the  need  for  a  second 
repository  in  the  short  term,  because 
spent  fuel  storage  capacity  will  be 
expanded  for  extended  storage  at  these 
reactor  sites.  Over  the  longer  term, 
renewals  might  increase  spent  fuel 
generation  well  into  the  latter  half  of  the 
twenty-first  century.  Nonetheless, 
nothing  in  this  situation  diminishes  the 
Commission's  assurance  that  safe 
storage  will  be  made  available  as 
needad. 

In  summary,  the  Commission  finds  no 
basis  for  changing  the  Third  Finding  hi 
its  Waste  Ccuifidence  Decision.  The 
Commission  continues  to  find 
"...reasonable  assurance  that  high-level 
radioactive  waste  and  spent  fuel  will  be 
managed  in  a  safe  manner  until 
sufficient  repository  capacity  is 


available  to  assure  die  safit  dBqposal  of 
all  higb^evel  waste  and  spent  fueL" 

Original  finding  4:  The  Commission 
finds  reasonable  assurance  that,  if 
necessary,  spent  fuel  generated  in  any 
reactor  can  be  stored  safely  and  without 
significant  eavironmental  impacts  for  at 
least  30  years  beyond  the  expiration  of 
that  reactor's  operating  Hcense  at  that 
reactor's  spent  fuel  storage  basin,  or  at 
either  onsfte  or  oftite  independoit 
spent  fuel  storage  installations. 

Revised  Finding  4:  The  Commission 
finds  reasonable  assiuance  that,  if 
necessary,  spent  fuel  generated  in  any 
reactor  can  be  stored  safely  and  wittiout 
significant  environmental  impacts  for  at 
least  30  yean  beyond  the  licensed  Ufe 
for  operation  (which  may  include  the 
term  of  a  revised  or  renewed  license)  of 
that  reactor  at  its  qient  fuel  storage 
basin,  or  at  either  onsite  or  offsite 
independent  spent  fuel  storage 
installations. 

IVA.  Issues  Considered  in 
Commission's  1964  Decision  on  Finding 

4 

In  the  Coiamission's  discussion  of 
Finding  4  in  its  Waste  Confidence 
Decision  (49  FR  34658;  August  31. 1984) 
section  2.4  Tourth  Commission 
Finding,"  the  Commission  said  that 

Although  the  Commission  has  reasonable 
assurance  that  at  least  one  mined  geologic 
repository  wiB  be  available  by  the  years 
2007-09,  the  Commission  also  realizes  that  for 
various  reasons,  including  insufficient 
capacity  to  immediately  dispose  of  all 
existing  spent  fuel,  spent  fuel  may  be  stored 
in  existing  or  new  storage  facilities  for  some 
periods  beyond  20074B.  The  Commission 
believes  that  this  extended  storage  will  not 
be  necessary  for  any  period  longer  than  30 
years  beyonid  the  term  of  an  operating 
license.  For  this  reason,  the  Commission  has 
addressed  on  a  generic  basis  in  this  decision 
the  safety  and  environmental  impacts  of 
extended  spent  fuel  storage  at  reactor  spent 
fuel  basins  or  at  either  onsite  or  offsite  spent 
fuel  storage  installations.  The  Commission 
finds  that  spent  fuel  can  be  stored  safely  and 
without  significant  environmental  impacts  for 
at  least  30  years  beyond  the  expiration  of 
reactor  operating  licenses.  To  ensure  that 
spent  fuel  which  remaiiu  in  storage  will  be 
managed  properly  until  transferred  to  DOE 
fur  disposal,  Ae  Commission  is  proposing  an 
amenchnent  to  its  regulations  (10  CFR  Part 
50).  The  amendment  wiO  require  the  licensee 
to  notify  the  Commisaion,  five  yean  prior  to 
expiration  of  its  reactor  operating  license, 
how  the  spent  fiiel  will  be  mana^  until 
disposal 

"The  Commission's  finding  is  based  on  the 
record  of  diis  proceeding  which  indicates  that 
significant  releases  of  ratfioactivity  from 
spent  fuel  under  licensed  storage  conditions 
aie  hi^ily  aaUkely.  It  is  also  supported  by  the 
Coranus^oaTs  experience  in  coadocting  more 
than  80  individual  aafety  evalnations  of 
storage  fadHliaa. 


Hie  safety  of  proMxiged  spent  nMi  storage 
can  i>e  considered  in  terms  of  fow  major 
issues:  (a)  flw  leag-tem  integrity  of  spent 
fuel  snder  water  pOirf  storage  condithwli.  (b) 
stractase  and  ooasponent  safety  for  extended 
fadlity  opeiaBwi.  (c)  dw  saftty  of  dry 
storage,  and  (d)  potontid  riMca  of  accidents 
and  acts  of  sabotage  at  spent  fnel  storage 
facilities. 

For  reasons  discussed  above,  die 
Commission  arrived  at  a  provisional 
figure  of  70  years  or  more  for  storage 
(i.e..  a  40-year  reactor  OL  span,  plus  30 
years  or  more). 

The  70-year-pIus  estimate  is  supported 
by  oral  testimcuiy  bam  the  nudear 
industry  to  the  Commission  in  the 
Waste  Confidence  Proceeding.  (See 
Transcript  of  Commission  Meeting.  *ln 
the  Matter  of:  Meeting  on  Waste 
Confidence  Proceeding"  January  11, 
1982.  Washington.  DC  pp  148-160).  This 
testimony  specifically  addressed  safety 
issues  related  to  water  pool  storage  of 
spent  fnel  and  supported  the  positim 
that  spent  fuel  coidd  be  stored  for  an 
indefinite  period,  citing  the  industry's 
written  submittal  to  the  Commission  in 
the  proceeding.  (See  "The  Capability  for 
die  Safe  Interim  Storage  of  Spent  Fuel" 
(Document  4  of  4),  Utility  Nuclear  Waste 
Management  Group  and  Edison  Electric 
Institute,  July  1980).  Some  of  this 
material  alluded  to  in  the  oral  testimony 
was  subseqoenUy  referenced  by  die 
Commission  in  its  discussion  of  water 
pool  storage  issues  and  its  Fourth 
Rnding  of  reasonable  assurance  diat 
spent  fuel  and  high  level  waste  "...will 
be  managed  in  a  safe  manner."  (See  49 
FR  34658  at  pp.  34681-2,  August  31, 1984). 

If  a  reactor  with  a  40-year  initial 
license  were  to  have  that  license 
renewed  for  another  30  years,  the 
Commission  believes  that  the  spent  fuel 
generated  at  that  reactor  can  be  safely 
stored  for  at  least  several  decades  past 
the  end  of  the  70-year  operating  period. 
Adding  to  these  70  years  the  expected 
30-year  post-OL  period  during  which  the 
Commission  believes,  under  Ending  2. 
that  sufficient  repository  capacity  will 
be  made  available  for  any  reactor's 
spent  fiiel  the  total  storage  time  would 
be  about  100  years. 

In  making  me  original  Fourth  Finding, 
the-Commission  did  not  determine  that 
for  technical  or  regulatory  reasons, 
storage  would  have  to  be  limited  to  70 
years.  This  is  apparent  bom  the 
Commission's  use  of  the  words  "...for  at 
least  30  years  beyond  the  expiration  of 
diat  reactor's  operating 
Iicense...[emphasis  added]."  Kmilariy.  fai 
using  the  words  "at  least"  in  its  revised 
Finding  Four,  the  Ccmunission  is  not 
suggesting  30  years  bejrond  die  licensed 
hie  for  operatimi  (wbidi  may  faichide  the 
term  of  a  revised  or  renewed  Uoense) 
represents  any  technical  Umitatioa  for 


safe  and  environmentally  benign 
storage.  Degradation  rates  of  spent  fad 
in  storage,  for  example,  are  slow  enough 
diat  it  is  hard  to  (Xstfaigiiish  by 
degradation  alone  between  spent  fnel  n 
storage  for  less  than  a  decade  and  spent 
fuel  stored  for  several  decades. 

The  Commission's  revised  Finding 
here  is  meant  to  apply  both  to  wet 
storage  in  reactor  pools  and  diy  storage 
in  engineered  facilities  outside  the 
reactor  containment  building.  Both  dry 
and  wet  storage  will  be  discussed  hi 
detail  next 

Since  the  ori^nal  Waste  Confidence 
Decision,  which  found  diat  material 
degradation  processes  in  dry  storage 
were  well-understood,  and  that  dry- 
storage  systems  were  simple,  passive, 
and  easily  maintained.  NRC  and  ISFSI 
operators  have  gained  experience  with 
dry  storage  which  confirms  the 
Commission's  1964  conclusions.  NRC 
staff  safety  reviews  of  topical  reports  on 
storage-system  designs,  the  Ucensing 
and  inspection  of  storage  at  two  reactor 
sites,  and  NRC  promulgation  of  the  part 
72  amendmoit  for  MRS.  have 
significantly  increased  the  agency's 
understanding  of  and  confidence  in  dry 
storage. 

Under  NWPA  Section  218(a).  DOE  has 
carried  out  spent  fuel  storage  research 
and  development  as  well  as 
demonstration  of  dry  cask  storage  at  its 
Idaho  National  Engineering  Laboratory. 
Dem(Histration  has  been  carried  out  for 
metal  casks  under  review  or  previously 
reviewed  by  NRC  staff.  DOE  has  also 
provided  support  to  utilities  in  dry 
storage  licensing  actions  (see 
Godlewski.  N.Z.,  "Spent  Fuel  Storage- 
An  Update,"  Nuclear  News.  Vd.  3a  No. 
3,  March  1987,  pp.47-52). 

Dry  storage  of  spent  fuel  has  become 
an  available  option  for  utilities,  with  at- 
reactor  dry  storage  Ucensed  and 
underway  at  three  sites:  the  H.  B. 
Robinson  Steam  Electric  Plant  Unit  2.  in 
South  Carolina,  and  the  Surry  Nuclear 
Station  in  Virginia.  A  Ucense  was 
recenUy  granted  for  a  modular  system  at 
Duke  Power  Company's  Oconee  Nuclear 
Station  site.  New  applications  have 
been  received  in  1080  for  CP&L's 
Brunswick  site,  for  the  Baltimore  Gas 
and  Electric  Company's  Calvert  Clifb 
site,  and  in  1990  for  Consuma  Power 
Company's  Palisades  site.  Based  on 
utility  statements  of  intent  and 
projections  of  need  for  additiraid 
storage  capacity  at  reactor  sites,  die 
NRC  staff  expects  numerous 
applications  from  utilities  ow  the  next 
decade  (see  'Tinal  Version  Dry  Cask 
Storage  Study,"  DOE/RW-0220. 
February  1080). 
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.  Since  the  original  Waste  Ctmfidence 
fiindinjs,  the  CoramiMion  has  reexamined 
long-tenn  spent  fuel  storage  in  issning 
an  amendment  to  10  CFR  part  72  to 
address  the  storage  of  spent  fuel  and 
hi^-level  radioactive  waste  in  an^  MRS. 
as  envisioned  by  Confess  in  Section 
141  of  the  NWPA.  Under  this  rule^ 
storage  in  an  MRS  is  to  be  licensed  for  a 
period  ot  40  years,  with  fte  possibility 
for  renewal.  The  Commission 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendments  to  10  CFR  part 
72.  however.  (See  53  FR  31651.  p.  31657; 
August  19. 1988.)  An  environmental 
assessment  and  finding  of  no  significant 
impact  were  issued  because  the 
Commission  found  that  the 
consequences  of  long-term  storage  are 
not  significant  The  environmental 
assessment  for  10  CFR  part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Fuel  and 
High-Level  Radioactive  Waste." 
NUREG-1092,  assessed  dry  storage  of 
spent  fuel  for  a  period  of  70  years  after 
receipt  of  spent  fuel  from  a  reactor 

The  basis  chosen  for  evaluating  license 
requirements  for  tiie  long-term  storage  of 
spent  ottdear  fuel  and  high-level  radioactive 
■  waste  in  an  MRS  is  an  installation  having  a 
70-year  design  lifetime  and  a  70,000  MTU 
storage  capability.  This  assessment  focuses 
on  the  potential  environmental  consequences 
for  a  teng-tenn  storage  period,  a  period  for 
which  the  Commissicm  needs  to  assure  itself 
of  the  continued  safe  storage  of  spent  fuel 
and  high-level  radioactive  waste  and  the 
performance  of  materials  of  constniction. 
This  means  the  reliability  of  systems 
important  to  safety  needs  to  be  established  to 
ensure  that  long-term  storage  of  «pent  fuel 
and  HLW  does  not  adversely  impact  the 
environiaenL 

For  example,  the  staff  needs  to  establish 
that  nrstems.  such  as  concrete  shieldmg, 
have  been  evaluated  to  determine  how  their 
physical  properties  withstand  the 
consequences  of  irradiation  and  heat  flux  for 
about  a  70-year  period  The  Commission 
addressed  structure  and  component  safiety 
for  extended  operation  for  storage  of  spent 
fuel  in  reactor  water  pools  in  the  matter  of 
waste  confidence  rulemalung  proceeding.  The 
Commission's  preliminary  conclusion  Is  that 
experience  writh  spent  fuel  storage  provides 
an  adequate  basis  for  confidence  in  the 
continued  safe  storage  of  spent  fuel  for  at 
least  30  years  after  expiration  of  a  plant's 
license.  The  Commission  is  therefore 
confident  of  the  safe  storage  of  spent  fuel  for 
at  least  70  years  in  water  pools  at  facilities 
designed  for  a  40-year  lifetime.  The 
Conimission  also  stated  that  its  authority  to 
require  continued  safe  management  of  spent 
fuel  generated  by  licensed  plants  protects  the 
public  and  assures  them  the  risks  remain 
aoceptaUe.  In  consideration  of  the  safety  of 
dry  storage  of  spent  fiieL  the  Commiasion's 
preliminary  cofM^o^oos  were . that  [its] 
confidence  in  the  extaofdad  dry  alongp^^  . 
qient  fuel  is  based  on  a  reasonable  •  - . 


undwstandUig  of  the  material  degradation 
processes,  together  with  the  recognition  that 
dry  storage  ^sterns  ai;e  Simpler  and  more 
readiiy'iAaidta&ied.  fai  response  to  Nkdear 
Waste  Policy  Act  ot  1962  autiioriutions.  the 
Commission  noted;  >...^  Coaunission 
bebeves  the  information  above  [on  dry  spent 
fuel  storage  research  and  demonstration]  is 
sufficient  to  reach  a  conclusion  on  the.saiety 
and  environmental  effects  of  extended  dry 
storage.  All  areas  of  safety  and 
environmental  concern  (e.g.,  maintenance  of 
systems  and  components,  prevention  of 
material  degradation,  protection  against 
accidents  and  sabotage]  have  been 
addressed  and  shown  to  present  no  more 
potential  for  adverse  impact  on  the 
environmental  and  the  public  health  and 
safety  than  storage  of  spent  fuel  in  water 
pools.*  At  this  time,  the  Commission  is 
confident  it  can  evaluate  the  long-term 
integrity  of  material  for  constructing  an 
installation  and  provide  the  needed 
assurance  for  safe  storage  of  spent  fuel  and 
HLW  to  establish  die  Ucensibility  of  an  MRS 
over  extended  periods  of  time.  The  MRS  fuel 
storage  concepts  discussed  here  for  revision 
of  10  CFR  Part  72  covers  only  dry  storage 
concepts.  [References  omitted] 

The  Commission  believes  that  its  1984 
Fourth  Finding  should  be  changed  to 
reflect  the  enviroimiental  assessment  in 
the  10  CFR  part  72  MRS  rulemaking  and 
other  evidence  that  spent  fuel  can  be 
stored,  safely  and  without  significant 
environmental  impact  for  extended 
periods.  Although  the  Commission  does 
not  believe  storage  in  excess  of  a 
century  to  be  likely,  with  or  without  an 
MRS.  diere  is  the  potential  for  storage  of 
spent  fuel  for  times  longer  than  30  years 
beyond  the  expiration  of  an  initial, 
extended,  or  renewed  reactor  OL,  if  a 
reactor  operating  under  such  a  license 
were  prematurely  shut  down.  The 
Commission  does  not  however,  see  any 
significant  safety  or  environmental 
problems  associated  with  storage  for  at 
least  30  years  after  the  licensed  life  for 
operation  of  any  reactor,  even  if  this 
effectively  means  storage  for  at  least  100 
years,  in  the  case  of  a  reactor  with  a  70- 
year  licensed  life  for  operation. 

Under  the  environmental  assessment 
for  the  MRS  rule,  the  Commission  has 
found  confidence  in  the  safety  and 
environmental  insignificance  of  dry 
storage  of  spent  fuel  for  70  years 
following  a  period  of  70  years  of  storage 
in  spent  fuel  storage  pools.  Thus,  this 
environmental  assessment  supports  the 
propositioii  that  spent  fuel  may  be 
stored  safely  and  without  significant 
environmental  impact  for  a  period  of  up 
to  140  years  if  storage  in.spent  fuel  pools 
occucs  first  and  the  period  of  dry  storage 
does  not  e^cceed  70.  vears. 

The  Conunission  has  also  found  that 
experience  with  water-pool  storage  of 
q>ent  fiiel  continues  to  confirm  that  pool 
Storage  is.abeioispojepvjnaDnient  for 
spent  6iel  that  ^Bs  not  lead  to  , 


significaQt  degradation  of  spent  fuel 
integrity.  Since  1984,  utilities  have 
continued  to  provide  safe  additional  .■ 
reactor  pool  storage  capacity  through 
reracking.  with  over  110  such  actions 
now  completed.  The  safety  of  storage  in 
pools  is  widely  recognized  ampng 
cognizant  professioiials.  ^lecific^lly.  the 
Commission  notes  one  expert's  view 
that 

During  the  last  40  years  there  has  l>een 
very  positive  experience  with  the  handling 
and  storing  of  irradiated  fuel  in  water,  thus 
wet  storage  is  now  considered  a  proved 
technology.  There  is  a  substantial  technical 
basis  for  allowing  spent  fuel  to  remain  in  wet 
storage  for  several  decades.  For  the  past  two 
decades,  irradiated  Zircaloy-clad  fuel  has 
been  handled  and  stored  in  water.  There 
continues  to  be  no  evidence  that  Zircaloy- 
clad  fuel  degrades  significantly  during  wet 
storage-this  includes:  fuel  with  bumups  as 
high  as  41,000  Mvyd/MTU:  continuous 
storage  of  low-burnup  fuel  for  as  long  as  25 
years;  and  irradiation  of  fuel  in  reactors  for 
periods  up  to  22  years.  Cladding  defects  have 
had  little  impact  during  wet  storage,  even  if 
the  fuel  is  uncanned.  [References  omitted.) 
[See  Bailey,  W.).  and  [ohnston,  ]r  A.B.,  etal.. 
"Surveillance  of  LWR  Spent  Fuel  in  Wet 
Storage,"  NP-3785,  Electric  Power  Research 
Institute  (EPRI).  October  1984.  pp.  2-10.) 

This  last  conclusion  has  been 
reaffirmed  by  the  same  authors,  who 
recently  wrote:  "There  continues  to  be  * 
no  evidence  that  LWR  spent  fuel  with 
2Urcaloy  or  stainless  steel  cladding 
degrades  significantly  during  wet 
storage  [EPRI  1986:  International  Atomic 
Energy  Agency  (IAEA)  1982]."  (See 
"Results  of  Studies  on  the  Behavior  of 
Spent  Fuel  in  Storage,"  Journal  of  the 
Institute  of  Nuclear  Materials 
Management  Vol.  XVL  No.  3.  April 
1988.  p.  27.IV  A). 

In  addition  to  the  twnfidence  that  the 
spent  fiiel  assemblies  themselves  will 
not  degrade  significantly  in  wet  storage, 
there  is  confidence  that  the  water  pools 
in  which  the  assemblies  are  stored  will 
remain  safe  for  extended  periods: 

As  noted  in  the  recent  IAEA  world  survey, 
the  40  years  of  positive  experience  with  wet 
storage  illustrates  that  it  is  a  fully-developed 
technology  with  no  associated  major 
technological  problems.  Spent  fuel  storage 
pools  are  operated  without  substantial  risk  to 
the  public  or  the  plant  personnel.  There  is 
substantial  technical  basis  for  allowing  spent 
fuel  to  remain  in  wet  storage  for  several 
decades.  Minor,  but  repairable,  problems 
have  occurred  with  spent  fuel  storage  pool 
components  such  as  liners,  racks,  and  pipinQg. 
[See  Bailey,  W.).,  and  Johnson.  Jr..  A.B.,  et  aJ., 
"Surveillance  of  LWR  Spent  Fuel  in  Wet 
Storage,"  EPRI  NP-3765.  prepared  by  Battelle 
Pagdfic  Nprtfawest  Laboratories.  FiiSil  Report 
October  1064, p.^e-1,].. . 

The  studies  just  cited  also,  support  the 
view  thatr^s  of  uniform  corio^lipa  of  - 
speqt  fiial  daddii^  in  storage  pools  ace 
low  over  tisae.  Lpoalixed  coircwton  .on  ;  -. 


cladding  surfaces  has  also  been  gradual 
and  can  be  expected  to  remain  so. 
Cladding  that  has  undergone  damage 
while  in  the  reactor  core  has  not 
resulted  in  significant  releases  of 
radioactivity  when  stored  in  pools. 
Furthermore,  the  operational  experience 
accumulated  since  the  1984  Waste 
Coilfidence  Decision  and.  NRC 
experience  in  licensing  and  inspection 
reinforce  the  conclusions  in  that 
Decision  thaft  wet  storage  involves  a 
relatively  benign  environment  There  are 
no  driving  mechanisms,  such  as 
temperature  and  pressure,  to  degrade 
storage  structures  or  components  or  the 
fuel  itself,  or  to  spread  contamination. 
Degradation  medianisms  are  gradual 
and  well  understood;  they  allow  ample 
time  for  remedial  action,  including 
repair  or  replacement  of  any  failing 
systems.  This  extensive  experience 
adequately  supports  predictions  of  long- 
term  intesriiy  of  storage  basins. 

The  Commission  also  notes  the 
endorsement  of  this  basic  confidence  by 
cognizant  professional  organizations: 

llie  Ameriean  Nuclear  Society  issued  a 
policy  statement  [ANS 1988]  in  1988 
regarding  storage  of  spent  nuclear  fuel.  The 
statement  indicates  that  continued  wet 
storage  of  spent  fuel  at  nuclear  power  plant 
sites  until  the  federal  government  accepts  it 
under  existiag  contracts  with  the  utilities  is 
safe,  economical  and  environmentally 
acceptable.  |See  Gilbert  EJL.  Bailey,  W.J., 
and  Johnson,  AB^  "Results  of  Studiias  on  the 
Behavior  of  Spent  Fuel  in  Storage."  Journal  of 
the  Institute  of  Nuclear  Materii^ 
Management  Vol.  XVL  No.  3.  April  1988.  p. 
27  JV  A).] 

The  Commission  is  aware  that  in 
December  1986  at  the  Hatch  nuclear 
power  plant  radioactive  water  leaked 
out  of  a  spent  fuel  transfer  canal 
between  spent  fuel  pools.  Contaminated 
water  drained  into  a  swamp  and  from 
there  into  the  Altamaha  River.  Also, 
more  recently,  on  August  16, 1988,  a 
spent  fuel  pool  cooliiig  pump  failed  at 
the  Tuiicey  Point  nuclear  power  plant 
causing  about  3000  gallons  of 
radioactive  water  to  leak  into  the  q>ent 
fuel  pool  heat  »(changer  room. 
Approximately  1500  gallons  leaked  from 
that  room  to  ad|acent  areas. 
Approximately  six  to  seven  gallons 
entered  the  plant  intake  canal  via  storm 
drains.  There  was  no  radiation  release 
offsite  in  tUs  event  However,  the  shoes 
and  clothing  of  approximately  15 
workers  were  contaminated. 

The  occtttrence  of  operational  events 
like  these  have  been  addressed  by  the 
NRC  staff  at  the  plants  listed.  The  staff 
has  taken  hispection  and  enforcement 
actions  to  reduce  the  potential  for  such 
operatiaiiaL  occurrences  in  the  future. 

The  NRC  staff  has  spent  several  years 
studying  in  detail  catastrophic  loss  of 


reactor  spent  foel  pool  water  posribly 
resulting  in  a  fuel  fire  fai  a  dry  pool  and 
recently  participated  in  litigation  over 
this  issue  relative  to  VermcRit  Yankee. 
The  1987  report  "Severe  Accidents  in 
Spent  Fuel  Pools  in  Support  of  Generic 
Safety  Issue  82"  (NUREG/CR-M82), 
referred  to  in  Public  Qtizen's  comment 
represents  an  eariy  part  of  the  NRCs 
study.  Subsequent  study  of  the 
consequences  and  risks  due  to  a  loss  of 
coolant  water  from  spent  fuel  pools  was 
conducted  by  the  NRC  and  the  results 
were  published  in  NUREG/CR-617a. 
"Seismic  Failure  and  Cask  Drop 
Analysis  of  the  Spent  Fuel  Pools  at  Two 
Representative  Nuclear  Power  nants," 
January  1989.  and  NUREG-1353. 
"Regulatory  Analysis  for  the  Resolution 
of  Generic  Issue  82.  >Beyond  Design 
Basis  Accidents  in  Spent  Fuel  Pools'." 
April  1989.  These  reports  were  dted  in 
the  Commission's  Proposed  Waste 
Confidence  Dedsicm  Review  (54  FR 
39767-39797.  at  p.39795,  September  28. 
1989).  Also  issued  in  1989.  as  part  of  the 
NRC  staffs  study,  was  "Value/Impact 
Analyses  of  Accident  Preventive  and 
Mitigative  Options  for  Spent  Fuel  Pools" 
(NUREG/CR-5281). 

The  primary  concern  regarding 
accidents  in  spent  fuel  pools  is  the  loss 
of  water  and  its  capability  to  cool  the 
radioactive  fuel.  Without  sufficient 
water  cooling,  some  performance 
assessment  models  suggest  that  the 
fuel's  ziccaloy  cladding  may  initiate  and 
sustain  rapid  oxidation  (fire)  that  may 
spread  to  adjacent  fuel  assemblies,  with 
the  potential  of  releasing  large  amounts 
of  radioactivity. 

The  analyses  reported  in  these 
NUREGs  indicate  that  the  dominant 
accident  sequence  which  contributes  to 
risk  in  a  spent  fuel  pool  is  gross 
structural  failure  of  the  pool  due  to 
seismic  events.  Risks  due  to  other 
accident  scenarios  (such  as  pneumatic 
seal  failures,  inadvertent  drainage,  loss 
of  cooling  or  make-up  water,  and 
structural  failures  due  to  missiles, 
aircraft  crashes  and  heavy  load  dtop») 
are  at  least  an  order  of  magnitude 
smaller.  For  this  study,  older  nuclear 
power  plants  were  selected,  since  the 
older  plants  are  more  vulneraUe  to 
seismic-induced  failures.  The  selected 
plants  inchtded  the  Vermont  Yankee 
and  the  RE  Robinson  plants. 

Although  these  studies  coiiclude  that 
most  of  the  spent  fuel  pool  risk  is 
derived  from  beyond  design  basis 
earthquakes,  this  risk  is  no  peater  than 
the  risk  from  core  damage  accidents  due 
to  seismic  events  beyond  the  safso 
shutdown  earthqtuke.  Because  of  the 
large  inherent  safety  margins  in  the 
design  and  constniction  m  tlw  qpent  fuel 
pool  analyzed,  it  was  determined  that 


no  action  was  fustified  to  further  reduce 
the  risk  (NUREG-1359).  As  stated  in  the 
Preface  to  NUREG-13S3: 

This  report  presents  the  regulatory 
analysis,  including  dedsioo  rationale,  for  the 
resolutioa  of  Geoericlaeue  82,  >Beyand 
Design  Basis  Accidents  in  Spent  Ftaei  Pools.' 
The  obiect  of  tliis  regulatory  aaalyiis  ie  to 
detennine  whether  tihe  use  of  U^  density 
storage  racks  for  the  storage  of  spent  fuel 
poses  an  unacceptable  risk  to  dw  health  and 
safety  of  the  paljia  As  part  of  this  effort,  ttw 
seismic  hsBurds  for  two  older  spent  hMl    - 
poob  wen  evahuted.  Tba  risk  change 
estimates,  vahie/impact  and  cost-benefit 
analyaes,  and  other  insights  gained  during 
this  effort  have  riiown  tlut  no  new 
regulatory  requirements  ara  warranted  In 
relation  to  this  generic  issue. 

Thus,  supported  by  the  consistency  of 
NRC  experience  with  that  of  others,  the 
Commission  has  concluded  that  spent 
fuel  can  be  stored  safely  and  without 
significant  environmental  impact  in 
either  wet  storage  or  in  wet  storage 
followed  by  dry  storage,  for  at  least  100 
yean.  The  Commission  considen  it 
unlikely,  however,  that  any  fuel  will 
actually  remain  in  wet  storage  for  100 
yean  or  even  for  70  years.  We 
anticipate  that  consistent  with  the 
currently  developing  trend,  utilities  will 
move  fuel  rods  out  of  spent  foel  pools 
and  into  dry  storage  to  make  toom  in 
pools  for  freshly-discharged  spent  fneL 

Althou^  the  Commission  has 
condoded  that  reactor  spent  friel  pools 
can  safely  be  used  to  store  qvent  fuel  for 
100  years,  there  is  no  technically 
compelling  reason  to  use  them  that  long. 
If  reactor  licenses  are  renewed  for  as 
long  as  30  years,  making  a  total  of  70 
yean  of  operation,  it  wUI  be  necessary 
to  store  the  spent  fuel  discharged  at  the 
end  of  the  reactor's  operation  in  a  spent 
fuel  pool  for  several  yean  to  allow  for 
radioactive  decay  and  thermal  cooling. 
After  this  period,  the  fuel  could  be 
placed  in  diy  storage  and  the  spent  fiiel 
pool  decommissioned.  Thus,  for  most 
reactors,  the  most  likely  maximum 
period  of  storage  will  be  well  within  the 
extended  30-year  post-operational 
period  under  the  Commission's 
proposed  revision  to  Finding  4 
Moreover,  considering  tfiat  under 
certain  conditions  spent  fuel  can  be 
stored  sdely  and  without  significant  ' 
environmental  impacts  for  up  to  140    ; 
years,  the  Coniaaission  believes  there  is 
ample  basis  fai  confidence  in  storage  for 
at  least  100  years. 

In  its  1964  Waste  Confidence 
Decision.  tlMS  Commission  also 
concluded  thafthere  are  no  slgidflcant 
additional  non-radiological  inlets 
whidb  could  adversely  affect  the 
environment  if  spent  foel  is  stored 
beyond  the  expiration  of  operating 


MBVt     ft 


y.V«l.  55w  14o. 481  J  Tuesday,  September  16.  tf90  /  Rdte«  and  B<guiaiioa« 


Federal  Register  /  Vol.  ^  No.  181  /  Tiiesday.  geptemhief  18. 1990  /  Rules  and  R^a^Bong     38513 


liceiaet  for  raactora"  (see  48  FR  346S8  Al 

p:  dtaae,  Amust  31. 1M4).  Ike 

Commission  did  not  &n4  esjihiqg  to , 
contradici  tiut  condueioD  in  iU  UBS 
inleBukiiv  aaeadag  K)  CI91  pvt  72  for 
long-lenn  tyenf  fad  sad  higb-levd 
wasta  «tan0B  at  as  l«S: 
InA^mttefclheWBCfiMwfad  — 

reviaiM  of  Rwt  72  NUSBG-aoaZ. 
rrwh— iild  riiisriMnrrtfnrlf  TTPPy 
72.  Lioowng  ■e^iaremeBts  ior  the 
Indepeadm  Ston^  of  Span!  I^el  and  Hifk- 
Level  Radie^cdw  WMt&'  fOIItEC-lflBZ 
ditciMMt  the  irr|T-  iMuet  «f  the  rule  and  Aa 
potaaaal  iiyart  aa  At  aavMaonient.  Hie 
findings  of  tha«aviBoniBental  aaaeasiBait  are 
>(1)  ^st  cacpariance  with  water  pool  itnraet 
of  spent  fuel  estahiishcs  tl>e  tedaMlogy  for 
laqg-term  storage  of  speat  fuei  without 
affecting  the  liealth  and  safety  of  the  pubBc. 

(2)  fte  proposed  rnemaknig  to  include  the 
criteria  0f  ieCni1%rt  72  for  stormg  spent 
nuclav  fadJand  high  h.wt.1  ladioa^ve-waale 
does  ant  JiydfiEaialy  ^fed  the  aiwiniBiiiii^, 

(3)  solid  JiahiwtBi  «rasle  is  cwsfTahh!  ia 
spent  6m1  in  iU  heat  fSMTStiaB  aad  in  its 
radioadiwa  naterial  cantaat  oo  a  per  metric 
ton  basU  and  (4  biowledSB  of  material 
degradation  mechanisns  asder  dry  storage 
conditions  and  Ifae  abfll^  to  Institute  repairs 
in  a  reasonsMe  nnranrwilhout  endangering 
the  hesM  {and  safety)  «f^  p«Uic  shows 
diy  atanps  tedtaalagy  opMana  do  not 

assesanem  MBohidea  that  an0«g  ether 
thi^a.  thaaaanaoa^aificaatcBMroiDDaBtal 
tanpacts  as  a  result  of  promalgatioB  of  these 
re  visions  of  10  CFR  ftit  72. 

I  on  nie  siliwe  assBssuieut.  the 

mdades  Aat  ^RTidaHiakiRg 
action  arilaaliMvea  SlgnttcartJnaaaHntal 

humaa  smiHaaHaL  (U  nt  MSSl  at  ivl 
3i6S7-s«iS:  A«pHt  la  aataj 

Thus,  the  1MW  aanmctoaaU  <a  10  CfR 
part  72  pconde  the  baait  lar  the  ,■ 
CoMMSsiaa  to  oaachida  that  the 
envimamratai  oansftManooa  of  kmg- 
tena  spaat  hial  ataiase.  iarJariiag  ooo- 
radioloiical  iayrta,  are  not  ■tflnificaat 

Fiaally.  ae  aoaaideiatuaa  hav«  aoaen 
to  afiact  the  CoaniuioD'a  ranfWtoarp 
since  IMS  that  the  pesaibility  at  a  aajor 
Bccideai  or  Mbotage  with  ofiisite 
radiological  iiaparts  at  a  apeat-hiei 
storage  facilitj  is  exti«aiefy  remote 
NRC  has  receatiy  reexaniaad  reactor 
pool  staage  aaiaty  ia  two  ttadiea. 
"Seisauc  Faihua  aad  Caak  Oiop 
Analyaea  ol  the  SiMnt  Fael  Peek  at  Twe 
Reprcaiaatative  Nudear  Power  Plaats" 
(NUSEG/GR-5l7t)  aad  "Beyoad  OesyB 
Baiia  Accidents  io  Spent  Fuel  Peals" 
(NUREG-1353).  These  studies  icaffiimed 
that  there  are  ao  safety  considerations 
that  justify  chai^ges  ID  re^atary     _ 
requireaieats  for  pool  storage.  Bo.fli  wet- 
and  dry-storage  activi^es  have 
continued  lobe  lioeased  by  the 
Commission-  In  its  race'^  nilepiejuog 
amendiqg  10  CFS  parC72  lo  estabfish 


liceoetog  xequirements  lor  an  MR&  the 
Commission  did  choose  to  eliminate  an 
exeoifition  regarding  tornado  missile 
impact  <V..Jo  assure  designs  ooatinue  to 
address  oiaiatainii^  confioeoienf  of 
particulate  mateiiaL"  (53  FB  31651.  p. 
31655.  A««iiat  19. 1986).  However.  NRC 
staff  had  previously  considered  tornado 
missile  iaipacts  in  safety  reviews  of 
design  topical  reports  and  in  lioeosiog 
reviews  under  10  CFR  part  72. 

IV.B.  Relevant  Imaes  That  Have  Amen 
since  the  Commission's  Original 
Decithn  on  Finding  4 

In  its  original  Finding  4.  the 
Commission  foiud  reasonable 
assurance  of  tafe  storage  without 
significant  environmental  impacts  for  at 
least  30  years  beyond  reactor  OL 
expiration.  Delays  and  uncertainties  in 
the  schedule  lor  repository  avaHabi&ty 
since  the  1984  Decisioa  have  convinced 
the  CoBBiission  to  allow  some  mar^ 
beyood  the  schedtiled  date  for 
repository  openii^  currently  cited  by 
DOE.  As  aoted  ia  Fmdiqg  2.  the 
CorambsioD  has  reasoaable  assurance 
that  at  leart  one  repository  w21  be 
available  within  the  first  quarter  of  die 
twenty-first  century.  For  all  currently 
operating  reactors,  this  wonld  still  be 
withia  tfie  period  of  30  years  from 
expiralioa  of  their  OLj.  w^di  the 
Conunission  previously  found  to  be  fhe 
minimum  period  for  which  spent  fuel 
storage  could  be  conaidered  safe  and 
without  aignificaat  environmental 
iflVact  .     . 

Under  the  NWPA  as  amended.  1X)E  is 
authorized  to  dispose  of  up  to  70.000 
MTHM  in  the  first  repository  before 
grantinga  coastractioD  aulheijxation  for 
a  seomd.  Under  existing  tteenses, 
projected  spent  fuel  generation  covHd 
exceed  70.000  MTHU  as  early  as  the 
year  2010.  Possible  extensions  or 
renewals  of  OLs  also  need  to  be 
considered  In  assessing  the  need  Ior  and 
schedulmg  the  second  repository.  It  now 
appears  that  unless  Coi^gress  lifts  the 
capacity  limit  on  the  first  repository- 
and  tmless  this  repository  has  the 
physical  capacity  to  dispose  of  all  spent 
fuel  generated  under  both  (he  original 
and  extended  or  renewed  licenses-it 
will  be  necessary  to  have  at  least  one 
additioaal  repository.  Assuming  here 
that  the  first  repositoiy  is  available  by 
2025  and  has  a  capacity  on  the  ordn  at 
70,000  MTHM.  additioaal  disposal 
capacity  would  prabably  net  be  needed 
b^re  alioiit  the  year  2040  to  avoid 
storixtg  spent  fuel  at  a  reactor  Ior  more 
than  30jrc4rs  after  expiration  of  reactor 
OLs. 

Although  acfion  on  a  second 
K^pasilo.ry  belgore  the  year  2007.  would 
require  Q)ngressianal  approval  the  . 


CoomissioQ  believes  that  Congress  will 
take  the  aeceasary  action  if  it  becomes 
clear  that  the  fiat  leposiiory  sate  wili 
not  have  the  capacity  likely  to  he 
needed.  If  DO&  were  able  to  addrese  the 
need  for  a  second  repository  earber.  for 
exami^  by  initiatiog  a  survey  for  a 
second  repository  site  by  the  year  2000, 
DOE  might  be  able  to  r»lttce  the 
potential  requireoMat  ior  extended 
spent  fuel  storsge  m  the  twenty-first 
centiry.  Tte  Commission  does  noC 
however,  find  such  actioa  oeoessaiy  to 
conclude  that  speat  fad  can  be  stored 
safdy  aad  without  sigmScmit 
eaviroswientai  impad  for  extended 
periods. 

The  potantiat  for  generation  and 
oneite  storage  of  a  greater  amoant  of 
spent  fael  as  a  residt  of  the  renewal  of 
existing  OLs  does  not  affect  the 
Comnmmon's  fmdtngs  on  environmental 
impacts.  In  Finding  4.  the  Commission  ,_ 
did  not  base  its  detoniiitatton  on  a 
specific  noinber  of  reactors  and  amotmt 
t^  spent  fad  generated.  Rather,  the 
Couuuissiun  took  note  of  die  safetjr  of 
spent  fael  storage  and  lade  of 
envinnmentai  impacts  overaJL  noting 
that  individud  actions  iovdnng  such 
stoB^e  w<oaM  be  reviewed,  in  the  event 
there  were  apiriicatkais  far  renewd  cf 
existing  reector  OLs,  eacAt  of  niese 
actions  wodd  be  sd)jecl  to  safety  and  ' 
ennromnentd  reviews,  with  subseqaeot 
issoance  of  an  eavirooaentd 
assessment  or  eoviroasientd  ifl^>act 
stateawBt.  which  would  cover  aiorage  ol 
spent  fad  at  each  reactor  site  duRSS  the 
period  of  the  renewed  license. 

The  Cfwiidsslon  dso  notes  that  ^ 
amoont  of  spent  fad  expected  to  be 
discharged  by  reactors  has  contirraed  to 
dedine  signfficantly,  a  trend  atready  . 
noted  in  the  Commission's  dtacossion  of 
its  Finding  5 149  FR  3«S8  at  p.  34887, 
August  31, 1984).  At  tiie  time  Of  the 
Commission's  decision,  "..Ab 
ctundative  amount  of  spent  fad  to  be 
disposed  of  in  the  year  2000  fwasj 
expected  to  be  58,tXX)  metric  tons  of 
uranium"  (see  "Spent  Fuel  Storage 
Requlrements~  {Update  ;OfDOE/RL-«2- .. 
17)  DOE/RL-83-1,  January,  1983).  Today, 
that  figure  has  declined  to  40,200  metric 
tons,  flie  lower  reference  case  wladi 
represents  the  conservative  upper  bouad 
of  commercial  nudear  poWer  growth  ^   , 
(see  "Integrated  Data  Base  for  19^  ." : '. 
Spent  Fuel  aod  Radioactive  Waste  .    .  ~ 
Inveatoriea.ProjecUans,  and 
Charactenatica."  DOE/RW-OXMi  Rev.S,. 
November  1089).  The  amount  of  apeat 
fad  considered  likdy  to  be  discharged 
by  the  year  2000  in  the  Commtgainn's 
1981  decision  Will  not  be  attuned  until 
the  end  of  calendar  year  201ft  if  then.    ] 


The  Commission  believes  that  its  1984 
Finding  4  should  be  revised  to 
acknowledge  the  possibility  and  assess 
the  safety  and  environmental  impacts  of 
extended  storage  for  periods  longer  than 
70  years.  The  principal  reasons  for  this 
proposed  revision  are  that:  (1)  the  long- 
term  material  and  system  degradation 
effects  are  well  understood  and  known 
to  be  minoc;  (2)  the  ability  to  maintain 
the  system  is  assured;  and  (3)  the 
Commission  maintains  regdatory 
authority  over  any  spent  fael  storage 
installation. 

On  the  basis  of  experience  with  wet 
and  dry  spent  fael  storage  and  related 
nilemaking  and  licensing  actions,  the 
Commission  concludes  Oiat  spent  fael 
can  be  safiely  stored  without  significant 
environmental  impact  for  at  least  100 
years,  if  necessary.  Therefore,  the 
Commission  is  revising  its  origind 
Fourth  Finding  thus:  "The  Commission 
finds  reasonable  assurance  that,  if 
necessary,  spent  fuel  generated  in  any 
reactor  can  be  stored  safely  and  without 
significant  environmental  impacts  for  at 
least  30  years  beyond  the  licensed  life 
for  operation  (which  may  include  the 
term  of  a  revised  or  renewed  license)  of 
that  reactor  at  its  spent  fuel  storage 
basin,  or  at  either  onsite  or  offsite 
independeat  spent  fael  storage 
installatians." 

Reaffirmed  Finding  5:  The 
Commission  finds  reasonable  assurance 
that  safe  independent  onsite  spent  fael 
storage  or  offsite  spent  fael  storage  will 
be  made  available  if  such  storage 
capacity  is  needed. 

V.A.  Issuei  Considered  in  Commission's 
1984  Decision  on  Finding  5 

In  its  discussion  of  Finding  5  of  its 
Waste  Confidence  Decision  (49  FR 
34658;  Augiist  31, 1984),  the  Commission 
said  that: 

The  technology  for  independent  spent  fuel 
storage  installations,  as  discussed  under  the 
fourth  Conunission  Finding,  is  available  and 
demonstrated.  The  regulations  and  licensing 
procedures  are  in  place.  Such  iastdlatians 
can  be  constructed  and  licensed  within  a 
five-year  tine  interval.  Before  passage  of  the 
Nuclear  Waate  Policy  Act  of  1962  the 
Commission  was  concerned  alwut  who,  if 
anyone,  would  take  responsibility  for 
providing  such  installations  on  a  timely  basis. 
While  the  industry  was  hoping  for  a 
government  commitment  the  Administration 
had  discontinued  efforts  to  provide  those 
storage  facilities^..  The  Nuclear  Waste  Policy 
Act  of  1982  establishes  a  national  policy  for 
providing  storage  facilities  and  thus  helps  to 
resolve  this  issue  and  assure  that  storage 
capacity  will  be  available. 

Prior  to  March  IWl,  the  IX3E  was  pursuing 
a  program  to  provide  temporary-storage  in 
off-site,  or  away-from-reactor  (APR),  storage 
instdlatioas.  The  intent  of  die  program  was 
to  provide  tlexibility  in  the  national  waste 


disposal  program  and  an  dtemative  for  those 
utilities  unaUe  to  expand  their  own  storage 
capacities. 

Consequently,  the  participants  in  tiiis 
proceeding  assumed  tliat.  prior  to  the 
availability  of  a  repository,  the  Federd . 
government  would  provide  for  storage  of 
spent  fiiel  in  excess  of  that  which  could  be 
stored  at  reactor  sites.  Thus,  it  is  not 
surprising  that  the  record  of  this  proceeding 
prior  to  the  IX)E  policy  change  did  not 
indicate  any  direct  commitment  by  the 
utiUties  to  provide  APR  storage.  On  hlarch  27. 
19S1,  DOE  placed  in  the  record  a  letter  to  tiie 
Commission  stating  its  decision  >to 
discontinue  its  efforts  to  provide  Pederal 
government-owned  or  controlled  away-frora- 
reactor  storage  facilities.'  The  primary 
reasons  for  the  change  in  policy  were  cited  as 
new  and  lower  projections  of  storage 
requirements  and  lack  of  Congressiond 
authority  to  fully  implement  the  origind 
policy. 

The  record  of  this  proceeding  indicates  a 
general  commitment  on  the  part  of  industry  to 
do  whatever  is  necessary  to  avoid  shutting 
down  reactors  or  derating  them  l>ecause  of 
filled  spent  fuel  storage  pools.  While 
industiy's  incentive  for  keeping  a  reactor  in 
operation  no  longer  applies  after  expiration 
of  its  operating  license,  utilities  possessing 
spent  fuel  are  required  to  be  licensed  and  to 
maintain  the  fuel  in  safe  storage  until 
removed  from  the  site.  Industry's  response  to 
the  change  in  DOE'S  policy  on  federally- 
sponsored  away-from-reactor  (APR)  storage 
was  basically  a  commitment  to  do  what  is 
required  of  it,  with  a  plea  for  a  clear 
unequivocal  Federd  policy-..  The  Nuclear 
Waste  Policy  Act  of  1962  has  now  provided 
that  policy. 

The  Nuclear  Waste  PoHcy  Act  defines 
public  and  private  responsibilities  for  spent 
fuel  storage  and  provides  for  a  limited 
amount  of  federally-supported  interim 
storage  capacity.  The  Act  also  includes 
provisions  for  monitored  retrievable  storage 
facilities  and  for  a  research  development  and 
demonstration  program  for  dry  storage.  The 
Commission  believes  that  these  provisions 
provide  added  assurance  that  sde 
independent  onsite  or  offsite  spent  fud 
storage  will  be  available  if  needed. 
[References  omitted] 

The  poUcy  set  forth  in  the  NWPA 
regarding  interim  storage  remains  in 
place.  Therdora,  the  Commission's 
confidence  remains  unchanged.  The  . 
only  policy  change  affecting  storage 
iavdves  long-term  storage  in  an  MRS. 
The  NWPAA  sets  schedde  restrictions 
on  an  MRS  by  tying  it  to  the  repository 
siting  and  Ucensing  schedde.  These 
restrictions  effectively  delay 
implementation  of  an  MRS. 
Consequently,  its  usefdness  in 
providing  storage  capadty  relief  to 
utilities  is  likely  to  be  lost 

The  NWPAA  established  a  Monitored 
Retrievable  Storage  Review  Commission 
tasked  with  preparing  a  report  on  the 
need  for  an  MRS  fadlity  as  part  of  the 
nationd  nudear  waste  management 
system  (section  143(a)).  In  its  November 


1989  report  "Nuclear  Waste:  Is  There  a 
Need  for  Federal  faterim  Storage?",  the 
UERS  Commission  reached  the  following 
condusion: 

An  MRS  linked  as  provided  in  current  law 
wodd  not  be  Jtutified.  especially  in  light  d 
uncertainties  in  the  completion  time  for  the 
repository.  Consequentiy.  tlie  Commlsskm 
does  not  recommend  a  linked  MRS  as 
required  l>y  cuireat  law  and  as  proposed  by 
DOE. 

In  the  November  1989  Reassessment 
Report  DOE  stated  that 

current  lidiages  bet«veen  the  repository 
and  MRS  program  Hialie  it  impossible  for  the 
DOE  to  accept  waste  at  an  MRS  facility  on  a 
schedde  that  is  independent  from  that  of  die 
repository.  Therdore.  the  IX}E  plans  to  work 
with  the  Con^vss  to  modify  tlie  current 
linkages  between  the  repository  and  the  MRS 
facility  and  to  embark  on  an  aggressive 
program  to  develop  an  integrated  MRS 
facility  for  spent  fuel.  The  DOE  believes  that 
if  the  linkages  are  modified,  it  is  likely  that 
waste  acceptance  at  an  MRS  facility  codd 
be^  by  1996  or  soon  thereafter. 

Although  the  Commission's 
confidence  in  its  1984  Decision  did  not 
depend  on  the  availabiUty  of  an  MRS 
facility,  the  possibiUty  of  such  s  fadUty, 
as  provided  for  in  the  NWPA  was  one 
way  in  which  needed  storage  codd  be 
made  available.  The  NWPAA  makes  an 
MRS  fadlity  less  likely  by  Unking  it  to 
repository  development  udess 
Congress  is  willing  to  modify  these 
linkages.  The  potential  impad  of  the 
uncertainty  surrounding  an  MRS  on  the 
Commission's  confidence  is,  however, 
more  than  compensated  for  by 
operational  and  plaimed  spent  fael  pool 
expansions  and  dry-storage  investments 
by  utilities  themselves-developments 
that  had  not  been  made  operational  at 
the  time  of  the  origind  Waste 
Confidence  Dedsion.  Consequently,  the 
current  statutory  restrictions  that  may 
make  an  MRS  ineffective  for  timely 
storage  capadty  relief  are  of  no 
consequence  for  the  Commission's 
finding  of  confidence  that  adequate 
storage  capadty  will  be  made  available 

Although  the  NWPAA  limits  the  < 

usefdness  of  an  MRS  by  linking  its 
availability  to  repository  development 
the  Act  does  provide  authorization  for 
an  MRS  facility.  The  Commisdon  has 
remained  neutral  since  its  1964  Waste 
Confidence  Dedsion  with  respect  to  the 
need  for  authorization  of  an  MRS 
fadhty.  The  Commission  does  not 
consider  the  MRS  essentid  to  proted 
public  health  and  safety.  If  any  offsite 
storage  capadty  is  required,  utiUties 
may  make  application  for  a  Ucense  to 
store  spent  fael  at  a  new  site. 
Consequently,  while  the  NWPAA 
provision  does  affect  MRS  devdqpment 
and  dierefore  can  be  said  to  be  Umiting. 
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the  CouMMMMi  bdiavM  thli  ahonU  Mt 
affBGt  its  WMfMHiwn  in  tiMavailaUUty 
of  —to  atangt  capacity. 

V.B.  Relevant  Issues  That  Hare  Arteen 
simx  rteCBWiJiiMwnk  Orighud 
DectuvB  onrnMSMiy  5 


aile. 


DOB  ««  pnhab^  a^  ha  able  to 
begin  opan(iaB«f  a  mpaailary  before 
201B  ■MBVCVifeaft  plan,  ana  openrtioo 
mi^t  begin  somewhat  later.  Given 
progreaa  la  dale  «■  m  MRS,  fte  Inic 
between  MRS  facffity  oonatncticn  and 
repoMlBiy  conatmCuon  auuMii  izanon 
estaluifaed  by  fhe  NWFAA,  and  the 
abseooa  of  olbar  OBicrete  DCK  plans  to 
stare  the  JiMDt  iaal.  M  seeau  la^kaly 
that  DOB  win  Baal  the  UOtdaadiBB  fsr 
taiaaglttlalDiptftri.arieaannria 
saccesaM  ia  ili  affsrts  ia  wwk  with 
CongreM  la  aaadisr  Ibe  liiila«ee.  (Under 
sectiaa  9l8|aMQ(B)  ti  the  NWPA.  "JlSx 
Secretary,  Tw.giwnhig  not  later  than 
Jannaty  31, 19ML  wffl  ifispose  of  the 
high-level  radioactive  waste  or  spent 
nuclear  biel  f  subject  to  (fisposal 
contracts].**)  This  potenfial  problem 
does  not,  however,  affect  the 
Ceamiisaioif  s  confideace  Aat  atorage 
capadty  will  be  made  available  as 
needed. 

Hie  poasiblBly  of  a  ifispute  between 
DOE  and  ntilitiet  over  tiie  responsibiBty 
for  providing  spent  fuel  storage  will  not 
affect  the  pobficbeahh  and  saiety  or  ^ 
environmenL  Uncertainty  as  to 
contractual  responsibilities  raises 
questions  concemii^  tlj  who  win  be 
responsible:  (2)  at  what  point  in  Gme 
responslbflity  for  the  spent  fuel  will  be 
transferred:  f3]  how  the  fuel  will  be 
managed:  W  how  the  transfer  of 
management  responribility  from  the 
utilities  to  DOE  will  tedce  place:  and  jJS} 
how  the  coil  of  DOE  storage  night 
differ,  if  at  all  from  utility  storage. 
Utilities  possessing  spent  fuel  in  storage 
under  NRC  licenses  cannot  abrogate 
their  safety  responsibilities,  however. 
Until  DOE  can  safely  accept  spent  hel 
utilitieB  or  some  other  licensed  enti^ 
will  remain  responsible  for  it. 

Estimates  cffffae  asaomit  of  q>ent  fuel 
generated  hare  continued  to  det^ie.  At 
the  fSme  of  the  Coamdarion's  Dedslon. 
the  Coomdaaian  dted  In  nn&ig  S  tha 
cumidafire  ^nte  of  SSDOO  metric  tons 
uranhna  of  spent  fncA  generated  in  Ibe 
year  2000  (See  «  n  3«BSa.  p.  34Be7. 
August  31,  IMM.)  Man  receolly,  DOE 


rel 

conservative  upper  bound  of  coi 
nuclear  power  yowtli  (see  "TMegirted 
Data  Base  for  198i:  Spent  Poel  and 
Radioactive  Waste  Inventories. 
Projectians,  and  Characteristica,''  DOE/ 
RW-OOOe,  Rev.  5,  lOavember  IflW). 
Althav^  Bstiamtos  awy  sbaw  aa 
increase  at  aaaw  date  wail  imo  (he 
twenty-first  oaataiy  if  Moeasea  of  some 
neacHuia  afe  vaaavrad  or  extended,  this 
poeanuRy  does  not  afreet  uie 
Commissioo's  confidence  in  the 
availability  of  aafe  storage  capacity 
until  a  repoaitoiy  is  optfationaL  The 
iadastiy  has  Bade  a  ^eaeral 
commitmeat  to  preaide  storsfs  tapacHy, 
which  ooold  indnde  away-fram  teacitoi 
(AFR)  slonge  capacity.  To  date, 
however,  utilities  have  sought  to  meet 
storage  capacity  needs  at  tbsai 
respective  neactor  sites.  Huis.  a  new 
indastiy  application  for  AFR  atocage 
remains  oii^  a  pptontial  aption,  whkh 
cumeaily  aeeiBS  oanecesaBy  and 
unlihaly. 

Utditiea  have  OMrtiRaed  to  add 
storage  capacity  by  reraddng  spent  fod 
pools,  and  IffiC  expects  continued 
ronddqg  where  it  is  physically  possible 
and  x^preseato  the  least  costly 
alternative  Advaaces  in  dry-storage 
technologiea  and  utiltty  plana  botii  have 
a  posttave  eSact  oa  NRCs  oonfideaoe. 
At  dto  tiaie  die  CoanrisflioB  readied  its 
original  findings,  dry  storage  of  LWR 
spent  fed  was,  as  yet.  mdicensed  under 
10  Cnt  part  72.  and  DOE'S  dry-storage 
demonstrations  in  support  of  dry-cask 
storage  were  in  progress  at  the  Idaho 
Natiiual  Faginf  ring  Laboratoty  (OiEL). 

Today.  OOE's  dcBoaatoatian  efforts 
have  beaa  sucoeasM  (See  Godlewsid,  N. 
Z.,  "Spaat  Pael  Storage-An  l^idate," 
Nuclear  News,  Vol.  30,  No.  3,  March 
1987,  pp.  47-52.  at  p.  «7.)  Dry  storage  has 
been  licensed  at  tiiree  reactor  sites,  and 
three  new  applications  are  under 
review.  Diy  cask  storage  is  Bceased  at 
Virginia  Electric  Power  Company's 
Surry  Power  Station  site  (see  license. 
SNM  2S01  under  Dodiet  Na  72-2}.  and 
dry-conaete  module  and  slainless-stBd 
canister  storage  is  lif»nBi»^l  at  CaraUoa 
Povrer  and  14^1  Conpai^'s  (CML'a)  H. 
R  Robfauon,  Uall  2.  aite  {see  license 
SNM  2502.  under  Dodiet  Na  72-3).  A 
license  was  recao^  granted  lora 
similar  modular  system  at  Ouhe  Power 


New  applicatioaa 
1910  far  CML's 


Cahreit  Oiff s  aite.  and  ia  IMe 


.dia 
I  fitodric  Company's 
lialMefor 

r  CooqBny's  Palisades 
sitaL  Appicafiosn  are  aba  expected  fnr 
CPftL'a  Hofaiasoa  2  site  (at  aaodier 
onsite  tecadon  to  allow  lot  greater 
stocafB  capadljr)  asid  Wfisconsia 
Electric  tawrer  Conpany'a  Point  Beach 
site.  The  Teanessee  Vattey  Aadnrity 
has  iadiotfed  dot  it  arill  appiy  for  a 
licensed  dry  storage  installation  at  ite 
Seqaoyah  f4ant  site. 

Haas,  die  sucoessfal  demonstration  by 
DOB  of  dry  caak  technology  for  varioas 
cask  types  at  MEL,  atilities*  actions  to 
forcatall  spent  fad  storage  capacity 
shoitfdls,  and  the  continaing  safficiency 
of  the  lioeasing  record  ior  the 
Commissioa  to  aathoriee  increases  in  at- 
reactor  storage  capacity  all  strengthen 
the  CoiMBSsion's  confidence  in  die 
availably  of  s^  and  environmentaWy 
sooad  spent  fad  storage  capacity. 

KdSKwai  of  reactor  Ola  win  invoHe 
considui  atlun  of  how  additional  spent 
fuel  genciated  during  die  extended  terra 
of  die  fioense  wfll  be  stored  onsite  or 
offsite.  There  wHl  be  saffident  time  for 
construction  and  fioensing  of  any 
additional  borage  capacity  needed. 

In  summary,  the  Commission  feids  no 
basis  to  change  flie  Fifth  Finding  in  its 
Waste  Opirfidente  Decision.  CSianges  by 
the  N¥VPAA.  wlndi  may  lessen  the 
likdihood  of  an  N61S  fsdlity.  and  the 
potential  for  some  slippage  in  repository 
availability  to  the  first  quarter  of  the 
tweaty-Aist  ceatuiy  (see  oar  discassion 
of  Finding  2)  are  more  than  o&et  by  tlB 
continued  success  of  utilities  in 
providing  aafe  at-reactor-site  storage 
capacity  in  reactor  pools  and  their 
progress  in  providing  independent  onsite 
storage.  Therefore,  the  Commtssion 
continues  to  find  "—reasonAte 
assurance  that  safe  indepaadeat  onsite 
spaat  hid  siaroge  orofisite  speatt  fad 
storage  wSi  be  made  availaide  if  sach 
storage  is  needad." 

Dated  at  Boflrwlte.  Matyland.  tkis  11th  dsjr 
ofSepteiBherUlsa 
For  the  I 


Secretary  ofiSmOmmtisshn. 

(FRDoa  a»-2IBBDFaad9-t7-«k  •.■«5«jbJ 


Tu6ScUiy 
September  18,  1990 
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General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 
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Fbuil  Rule;  Technical  Amendmenta  and 
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DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4t  CFR  Pwts  3. 1.  H  IS,  17. 19, 22. 23, 
24, 28, 27. 29. 30. 31. 32,  S3, 42, 4S,  47. 
62.«ldS3 

Fitf^  Aea^Mon  RsouMlon  (FARk 


OiOtiiCTfr  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule;  technical 
amendments  and  correction. 

tumuKT.  For  the  purpose  of  annually 
revising  48  CFR  Ch.  1  (Federal 
Acquisition  Regulation),  this  document 
makes  editorial  changes  throughout  the 
FAR  to  correct  errors  made  as  a  result  of 
oversights  in  typesetting  and  proofing, 
and  to  reflect  suggestions  made  by  our 
users,  and  also  corrects  a  publication  in 
the  Fadsral  Registar  on  November  28, 
1969  (54  FR  48878). 

FOR  RMTNBI  MPONMATIOII  CONTACT: 
Ms.  9iaron  A.  Kiser,  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington. 
DC  20405,  (202)  501-4755. 

List  erf  8ub}ects  in  48  CFR  Parts  S.  S,  14. 
IS.  17. 19. 22. 2S.  24. 25, 27. 29,  Si.  31. 32, 
33. 42. 48. 47. 52.  and  8S 

Government  procurement 

Dated:  September  10, 198a 
Albert  A.  VkcUoOa. 
Dinctor,  Office  of  FederaJ  Acquisition  Policy. 

Therefore.  48  CFR  parts  3, 8, 14, 15, 17, 
19,  22,  23,  24, 25,  27,  29,  aa  31.  32,  33.  42. 
46, 47, 52,  and  53  are  amended  as  set 
forth  below:  

1.  The  audiority  citation  for  48  CFR 
parts  3.  8, 14, 15, 17, 19,  22,  23,  24,  25, 27, 
29,  30, 31, 32, 33, 42, 46, 47, 52,  and  53 
continues  to  read  as  follows: 

AiKhority:40  U.S.C  488(0);  10  U.8.C 
Chaptar  137;  and  42  U.&C  2473(c). 

Tadmical  Amendments  to  the  Code  of 
Fedscal  Regulatioiis 

PART  3-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  3.803  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 


(b)*  *  • 

(3)  A  change  in  the  officer(s), 
employee(s),  or  Member(s)  of  Congress 
cmitacted  to  influence  or  attempt  to 
influence  a  Federal  action. 


PART  9-REQUIREO  SOURCES  OF 
8UPPUES  AND  SERVICES 

9,404    [Amended] 

3.  Section  8.404  is  amended  in 
paragraph  (b)  by  removing  the  acronym 
"FPMR"  and  inserting  in  its  place 
•TTRMR". 

PART  14— SEALED  BIDOINQ 

4.  Section  14.201-2  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

14,201-2   Parti— The SdMdulo. 


(a)  *  *  • 

(2)  When  the  ^  33  or  SF 1447  is  not 
used,  include  the  following  on  the  first 
page  of  the  invitation  for  bids: 

(i)  Name,  address,  and  location  of 
issidng  activity,  including  room  and 
building  where  bids  must  be  submitted. 

(ii)  Invitation  for  bids  number. 

(iii)  Date  of  issuance. 

(iv)  Time  specified  for  receipt  of  bids. 

(v)  Number  of  pages. 

(vi)  Requisition  or  other  purchase 
authority. 

(vii)  Requirement  for  bidder  to 
provide  its  name  and  complete  address, 
including  street,  city,  county.  State,  and 
ZJP  code. 

(viii)  A  statement  that  bidders  should 
include  in  the  bid  the  address  to  which 
payment  should  be  mailed,  if  that 
address  is  different  from  that  of  the 
bidder. 


PART  1S-C0NTRACTING  BY 
NEGOTIATION 

5. 15.406-2  is  amended  by  revising 
paragraph  (a)(3)(vii)  to  read  as  follows: 

1Sb408-2   Partl-TtMSelMdule. 

(a)  •  •  • 

(3)  •  •  • 

(viii)  Requirement  for  the  offeror  or 
quoter  to  provide  its  name  and  complete 
address,  including  street  city,  county. 
State  and  Zip  Code. 


tS.S08   [Ainended] 

6.  Section  15.506  is  amended  in 
paragraph  (b)  by  removing  the  reference 
"15.501"  and  inserting  in  its  place 
•15.504". 


15J08   [Amended] 

7.  Section  15.605  is  amended  in  the 
second  sentence  of  paragraph  (f)  by 
removing  the  figure  "$250"  and  inserting 
in  its  place  "$500". 

15A11    [Amended] 

8.  Section  15.611  is  amended  in 
paragraph  (b)(4)  by  removing  the  words 
"or  Quotations". 

PART  17— SPECIAL  CONTRACTINQ 
METHODS 

17.208   [Amended] 

a  Section  17.208  is  amended  in 
paragraph  (g)  by  removing  the  words 
"for  services". 

PART  19-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

10.  Section  19.303  is  amended  by 
revising  the  second  sentence  in 
paragraph  (c)(1)  to  read  as  follows: 

19.303   Determining  product  or  service 


(c)  *  *  • 

(1)  *  *  *  If  the  solicitation  period  is 
30  days  or  is  shorter  than  30  days,  the 
appeal  must  be  filed  not  less  than  5 
business  days  before  the  bid  opening  or 
proposal  submission  date. 
***** 

11.  Section  19.508  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

19l508    Solicitation  provislom  and 
contract  < 


(e)  The  contracting  officer  shall  insert 
the  clause  at  52.219-14,  Limitations  on 
Subcontracting,  in  solicitations  and 
contracts  for  supplies,  services,  and 
construction,  if  any  portion  of  the 
requirement  is  to  be  set  aside  for  small 
business  or  if  the  contract  is  to  be 
awarded  under  subpart  19.8,  except 
those  awarded  using  small  purchase 
procedures  in  part  13. 

•  *  •  *  * 

19.1001    [Amended] 

12.  Section  19.1001  is  amended  in  the 
fifth  sentence  by  removing  the  reference 
"sec.  714(a)  of  Pub.  L 100-656"  and 
inserting  in  its  place  "sec.  713(a)  of  Pub 
L 100-656". 

19.1004    [Amended] 

13.  Section  19.1004  is  amended  by 
alphabetically  adding  the  words  *The 
Department  of  Interior"  and  removing 
"Department  of  Veterans  Affairs"  and 
adding  alphabetically,  'The  Department 
of  Veterans  Affairs"  in  the  list  of 
agencies. 
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PART  2a-APMJCA1ION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1309   [Amended] 

14.  Section  22.1306  is  amended  by 
redesignating  paragraphs  (aKl)  and 
(a)(2)  as  (a)(l)ri)  and  (aMl)(ii) 
respectively:  by  redesignating  paragraph 
(a)  introductory  text  as  (a)(1)  sind 
paragrai^  (c)  as  (a)(2). 

PART  23-ENVIRONMENT. 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

15.  Section  23.504  is  amended  by 
revising  parapaph  (a)(6)  to  Bead  as 
follows:        1 1 . 

23.504    Pofciij 

(a)  *  *  • 

(6)  Witiiin  80  calendar  days  after 
receiving  notice  under  sobparagraph 
(a)(4)  of  this  section  of  a  oonvietioB, 
taking  one  of  the  following  acti<ms  with 
respect  to  any  empk^ee  who  is 
convicted  of  a  dn^  abuse  nolaticm 
occurring  in  the  woriiplace: 

(i)  Taking  appropriate  persoond 
action  against  such  employee,  up  to  and 
including  termination:  or 

(ii)  Requiring  such  employee  to 
satisfactorily  participate  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  healdt  law 
enforcement  or  other  appropriate 
agency. 


PART  24— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

24.000   [Amended] 

16.  Section  24.000  is  amended  by 
removing  the  reference  "OMB  Circular 
No.  108,  )uly  a  1975,"  and  inserting  in  its 
place  "OMB  Circular  No.  A-13a 
December  1%  1985.". 

PART  25-FOREIGN  ACQUISITION 

25.109   [Amandadl 

17.  Section  25.106  is  amended  in  the 
introductory  text  of  paragraph  (d)(2}  by 
removing  fte  words  "subparagraph  (1) 
above"  and  hisertfaig  in  Aeir  place 
"subparagrai^i  (dKl)  of  this  section". 

18.  Section  25.400  is  amended  by 
removing  'TkpaitmeDi  of  Veterans 
Affairs"  and  adding  ali^betlcally. 
"The  DepMfant  of  Vetoma  Afiairs*  in 
the  list  of  agencies. 


PART  27-PATENTS,  DATA,  AND 
COPYRIGHTS 

19.  Section  27.400  is  amended  in  the 
second  sentence  of  paragraph  (a)  by 
removing  the  reference  "27.40<UfH2)" 
and  inserting  in  its  place  "27.404(f|tl)"; 
and  in  paragraph  (r)  by  removing  the 
clause  number  "52.227-21"  and  inserting 
in  its  place  "52.227-22**. 

PART29-TAXES 

29.491-8   [Amendadl 

20.  Section  29.401-6  is  amended  in 
paragraph  (c)(1)  by  alphabetically 
addtag  the  words  "United  States 
Department  of  Transportation"  to  die 
list  of  partidpating  agencies. 

PART  30-CO8T  ACCOUNTINQ 
STANDARDS 


PART42-CONTRACT 


30.201-4   (AMMndedl 

21.  Section  30.201-4  is  amended  in 
paragraph  (b)(2)  by  removing  the 
reference  "52.230-3,  Cost  Accounting 
Standards,"  and  inserting  in  its  place 
"52.230-4,  Administration  of  Cost 
Accounting  Standards.?. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 


31.205-38    lAmswdsdl 

22.  Section  31.205-38  is  amended  in 
paragraph  (f)  by  removing  the  words 
^'AriM  Export  Contract  Act"  and 
inserting  in  dieir  place  "Arms  Export 
Conti^  Act". 

PART  32-OONTRACT  FINANCING 

32J0e    [ARNndad] 

23.  Section  32.600  is  amended  at  tlie 
end  ot  paragraph  (b)  by  removing  the 
date  "1979"  and  inserting  in  its  i^oe 
"1978". 

32.700   Scope  of  subpart 

24.  Sectitm  32.700  is  amended  by 
revising  the  tide  to  rend  as  set  forth 
above. 

PART  33— PROTESTS,  DISPUTES,  AND 
APPEALS 

33.102   [Aaionded] 

25.  Sectkm  33.102  is  amended  by 

removing  in  the  first  sentence  of     

paragraph  (b)(3)  die  reference  "(48  CFR 
Part  61)"  and  inserting  in  its  place  "(48 
CFR  chapter  61)". 


33.194 

2a  Section  33.104  is  aiMnded  in 
paragraph  (h)(2)  by  removing  the 
reference  "paragraph  (gKl)  above"  and 
inserting  in  its  plaoe 
(h)(1)  of  this  I 


42.102   [Amended] 

27.  Section  42.102(0)  is  amsndsd  in  Ike 
second  and  ikatd  asnieacee  by  remevhig 
the  rip  code  "22814"  and  insM  Mug  in  iU 
place  in  the  second  sentence  "22304- 
8100".  and  by  jnserting  in  its  place  in  die 
third  sentence  "22304-0178^*. 


42J08   uynsndadi 

2a  Section  42.302  is  mnended  in 
paragraph  (a)(e5)  by  removing  the 
parenthetical  reference  "(42  J04-6)''  and 
inserting  in  its  place  "(4.804-<6r* 

PART  46-OUALITY  ASSURANCE 


4«.108   (I 

29.  Section  4ai05  is  amended  in 
paragraph  (a)(3)  by  removing  die  words 
"acceptance  quality"  and  iaaertini  in 
dMir  place  "aooeptaUe  qnality". 

PART  47— TRANSPORTATION 


47J01-3   [Amsnded] 

30.  Section  47  JOl-3  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  the  words  "contract  point" 
and  inserting  in  their  place  "contact 
potar. 

PART  S2-60UCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


52.ae»-12   (Anwndad) 

31.  Secticm  52.203-12  is  amended  in 
the  clause  by  redesignatii^  the 
paragraphs  shown  in  firat  column  as  the 
paragraphs  shown  in  second  column: 


CURWH 


(bKSNU. 


(bM3KW<A)..™ 
(bHSMIIMB).™ 
(bHSMiMBKO- 
(b)<3Kil)(BK2).. 

(b)(3|W_.- 

«<a>M — 
(b)(3)M(A)- 
(bKSXvMB)- 


M 
(cKD 
<c)(2) 
4EM2NI 


(cKZm 


(0(3) 
tivn 

w 
m 

MCD 


52.210-1 

32.  Section  52.210-1  is  amended  in 
paragraph  (a)  of  the  clause  by  removing 
die  words  "(Tel.  202-472-2206  or  472- 
2140)"  and  inserting  in  dieir  place  "(TeL 
202-708-9205  or  7aB-714(^. 
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8U10-2   (Ammd^dl 

33.  Section  52^0-2  it  amended  in  the 
clause  to  revise  the  address  to  read  as 
follows: 

SUndardixation  Document,  Order  Deslu    ■ 
BuiUiiig  4.  Section  D,  TOO  Robbina  ^ 
AveaiM.  Ailadelphia.  PA  1911-60M   ; 

Telex  Number  B3429S 

Western  Union  Number  710^670-1685 

Telephone  Number  (215)  007-3321  (Expnn 
shipment  piclnip) 

Telephone  Order  Entry  System  (TOES) 
Numbers:  215-607-1187  through  and 
including  215-607-1107 

52^12-7    [AiMlldedl 

34.  Section  52.212-7  is  amended  in  the 
title  of  the  clause  by  removing  the  date 
"(MAY  igee]"  and  inserting  in  iU  place 
"(SEP  1990)";  and  by  removing  in  the 
clause  the  reference  "(15  CFR  Part  350)" 
and  inserting  in  its  place  "(15  CFR  part: 
TOO)". 

S2J12-t    [AimimM] 

35.  Section  52.212-8  is  amended  in  the 
title  of  the  clause  by  removing  the  date 
"(MAY  1986)"  and  inserting  in  its  place 
"(SEP  1990)";  and  by  removing  in  the 
clause  the  reference  "(15  CFR  Part  350)" 
and  inserting  in  iU  place  "(15  CFR  part 
TOO)". 

S2.215-5   [AmnimMI 

96.  Section  52.215-5  is  amended  in  the 
provision  by  moving  the  definition  for 
"Government"  to  appear  before  the 
definition  for  "Offer". 

S2.216-22   (Amended] 

3T.  Section  52.216-22  is  amended  in  ' 
the  clause  of  the  last  sentence  of 
paragraph  (d)  by  removing  the  word 
"contact"  and  inserting  in  its  place 
"contract". 

S2.219-12    (Amandadl 

38.  Section  52.219-12  is  amended  in 
Alternate  I  of  the  clause  by 
redesignating  existing  paragraphs  (4), 
(5).  and  (6)  as  new  paragr^)hs  (b)(5), 
(b)(6).  and  (b)(T). 

S2.21»-ia    [AiMnded] 

39.  Section  52.219-18  is  amended  in 
the  intnxjuctory  text  of  Alternate  III  of 
the  clause  by  removing  the  words 
"paragraph  (d)  for  paragraph  (d)"  and 
inserting  in  their  place  "paragraph  (d)(1) 
for  paragraph  (d)(1)";  and  by 
redesignating  existing  paragraph  (d]  as 
new  paragraph  (d)(1). 

40.  Section  52.222-2  is  amended  by 
revising  paragraph  (a)  of  the  clause  and 
its  asterisked  footnote  to  read  as 
follows: 

By  K2hi   Psyinwit  for  OvertiiiM  Pfwiwinw. 

*(a)  Itn  dee  of  overtime  is  audiorized  under 
this  cdhtrAct  if  the  overtime  premium  cost 


does  not  exceed  * or  the  overtime 

premium  is  paid  for  woric — 

•        *        •        •        • 

'Insert  eitlier  "zero"  or  the  dollar  amount 
agreed  to  during  negotiations. 

82.222-23    [Amended! 

41.  Section  52.222-23  is  amended' 
paragraph  (d)  of  the  clause  by 
redesignatiiig  existing  para^aphs  (d) 
(1),  (2),  (3).  and  (4)  as  new  paragraphs 
(d)  (2).  (3).  (4),  and  (5)  respectively;  and 
by  removing  in  newly  redesignated 
paragraph  (d)(2)(i)  the  word  "Employer" 
and  inserting  in  its  place  "Employer's". 

52.222-27    [Amwided] 

42.  Section  52.222-2T  is  amended  in 
paragraph  (g)(13)  of  the  clause  by 
inserting  a  comma  following  the  word 
"practices". 

S2J222-35   [Amendedl 

43.  Section  52.222-35  is  amended  in 
paragraph  (d)(1)  of  the  clause  by 
removing  the  words  "50  states"  and 
inserting  "50  States". 

S2.223-1    [AnMndad] 

44.  Section  52.223-1  is  amended  in 
paragraph  (a)  of  the  clause  by  adding 
the  acronym  "(EPA)"  following  the 
words  "Environmental  Protection 
Agency";  and  in  paragraph  (b)  by 
removing  "Environmental  Protection 
Agency"  and  inserting  "EPA". 

52.223-2    [AmMidKl] 

45.  Section  52.223-2  is  amended  in 
paragraph  (a)  of  the  clause  in  the 
definitions  "Clean  water  standards", 
"Compliance",  and  "Facility"  by  adding 
the  acronym  "(EPA)"  following  the 
words  "Environmental  Protection 
Agjency";  and  in  paragraph  (b)(2),  by 
relboving  the  words  "Environmental 
Protection  Agency"  and  inserting  in 
thiir  place  "(EPA)". 

52.227-12    [AiMndMl] 

|6.  Section  52.227-12  is  amended  in 
paragraph  (o)(l)(iv)  of  the  clause  by 
removing  the  reference  "(f)(6)  above" 
and  inserting  in  its  place  "(f)(8)  of  this 
clause". 


52.228-8   [Amended] 

47.  Section  52.228-8  is  amended  in 
paragraph  (a)(2)  of  the  clause  by 
removing  the  reference  "(28  U.S.C.  26T1- 
26H^"  and  inserting  in  its  place  "(28 
U.S.C.  26T1-268T0)", 

52.232-10   [Amended] 

48^  Section  52.232-10  is  amended  m 
par^raph  (d)  of  the  clause  by  remoying 
the  second  sentence.       J  ,         :  : 

52.232-18  {AnMnd^l  i      ' 

4ft  Secti^i^  52.2a2f  16  is  atjaended  in 
\he  dause  itf  tlie  uitrbducttty  text  tif 


paragraph  (c),  by  removing  the  word 
"acquisitions"  and  inserting  in  its  place 
"actions". 

52.238-13   [Amended] 

5a  Section  52.236-13  is  amended  in 
paragraph  (b)  of  the  clause  by  removing 
the  date  "October  1964"  and  inserting  in 
its  place  "October  198r'. 

52.236-21    [Amended] 

51.  Section  52.236-21  is  amended  in 
the  intixMiuctory  text  by  removing  in  the 
first  sentence  the  reference  "36.521"  and 
inserting  in  its  place  "36.520". 

52.243-7    [Amended] 

52.  Section  52.243-T  is  amended  in  the 
isecond  sentence  of  paragraph  (a)  of  the 
clause  by  removing  the  words 
"Specifically  authorized  representative" 
and  by  inserting  in  their  place 
"Specifically  Authorized 
Representative". 

52.248-17   [Amended] 

53.  Section  52.246-lT  is  amended  in 
the  introductory  text  of  paragraph 
(c](3)(i)  of  the  clause  by  removing  the 
word  "suppliers"  and  inserting  in  its 
place  "supplies". 

54.  Section  52.24T-1  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

52.247-1    Commercial  M  of  ladbig 
notations. 

(a)  As  prescribed  in  47.104-4(a).  insert 
the  following  dause: 


52.248-2    [AfflMlded] 

55.  Section  52.249-2  is  amended  in 
Alternate  0  of  the  dause  by  removing 
the  reference  "subparagraph  (a)(2)"  and 
inseirting  in  its  place  "subparagraph 

a)(2r    .  I- 

PARTSi-FdHMS 

53.208   [Amended] 

56.  Section  53.203  is  amended  hi 
paragraph  (a)  by  removing  the  date 
"[REV.  10/83)"  and  inserting  in  its  place 
"[REV.  1/90)"- 

57.  Section  53.222  is  amended  by 
revising  paragraph  (C)  to  read  as 
follows: 


53J»2  Appieation  of  tabor  laws  to 
Qovemmem  acquieltions  (STs  99, 308,  '^ 
1093, 1413. 1444. 1445, 1446.WH-847).   . 

*  • :      •        •        *  ^-     •:    ' 

(c)  8^308  (DOL)  (REV.  S/as/:  R0que$i 
for  Wage  Determination  a^idRespome 
to  Request.  [^  22404-3  (a>  and  (b).]^   r 

•  *j      •        •       *  •.*.'. 

58.  Section  53.301-^306  is  revii^:io»    [ 
read  as  followtC: '  :"-   r'  ■•■-  '.:■ 


iS^I-aot   8t»»d«rdPofm30«,R«iUMi|forD«wmlnrtkw«iKlR««pon«ttoR«|u«^ 

,  RequestFor  Wage  Determination  And"  T'        ,i.  '    ".     ,   U^.  Department  of  Labor 

^\Response  To  Request  .  '  J" 

1 


Eniployment  Standard*  Administration 
Wage  and  Hour  Division 


FOR  DCPARTMCNT 
OffXABOflUfE 

Ratponsa  To  Raouast 

Q  Usa  arta  datafmination  iMuad  f or 


O  Tht  attachad  dacislon  noted  below 
IS  applicaWa  to  this  protect 


Mall  Your  Request  To 

U^.  Oapartmant  of  Labor 

EmpleyiiMm  Standards  Adminiatratioii 

Waia  and  Hour  Oivieion 

Branch  «f  Conatniction  Contract  Wage  Datanninationa 

WaahingMn.  DX.  20210 


Raquastino  Officer  (Typtd  nmt»  tnd  tignttani 


Department,  Agency,  or  Bureau 


Date  of  Raquest 


Prior  OacisMn  Number  (If  any) 


Decision  Number 


Data  of  Decision 


Expires 


[  -SufMrsadas  Oacision  Number 


Estimated  Advertising  Date 


Estimated  S  Value  of  Contract 

□  under 'AMil     OltoSMil 

□  '^tolMil         OovierSMil 


Phone  Number 


Estimated  Bid  Opening  Date 


Type  of  Work 

G  Bidg  n  Highway 

Dfiasid  Dneevy 


Address  to  which  wage  determination  should  be  mailed  (Print  or  typt) 


r 


n 


J 


'AUprowed 


Location  of  Protect  (City.  County.  StM.  Zip  Coda! 


Description  of  Work  (8t  weifkl  (Print  or  typt) 


^ 


CHECK  on  LIST  CRAFTS  NEEDED 

(Attach  continuation  ahtet  if»aa<M) 

__  Asbestos  werkiirs 

__  Boilermaker* 

^_  Bncklayers     . 

Carpenters 

__  Cement  mason* 

.^^  Electricians 

___  Glaciers 

_^  Ironworkart 

Laborers  fSpacify  claam) 


Lathers 

Marble  &  tile  letters,  terraizo  workers 

Painters 

Piledrivermen 

Plasterers 

PtumtMfS 

Roofers 

Sheet  metal  workers 

Soft  floor  layers  •       _■ 

Steamfitters  ..*""•'  • 

Weldars-rate  for  craft 

Truck  driven 

Power  equipment  operators 

ISpacify  typati 


Other  Crafts 


3iDe-104 

NSN  7S4(H»-105-0078 


BEST  COPY  AVAILABLE 


Standar-  Form  308  (Rev  May  I98S) 

U.S  Department  of  Labor  -29  CFR  Part  I- 


8 

f 

i 


& 

a 

m 

a 
a 

& 

m 

s 


M&A^i^aM^^ 


/ 
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UMI 


59.  Section  53.301-1447  is  added  to  read  as  follows: 
S3J01-1447    SoMcHatlon/Contract 


SOLICITATICmCONTRACT 

BCOEWQFFEROR  TO  COMPLETE  BLOCKS  11.  13.  IS.  21.  22.  A  27. 

4   SOLCITATION  NUMBCn 


2  CONTMCTNO 


7  SSOB>*r 


3  KHltni^TtttNt 
OATt 


CODE 


I   THIS  COMTAACT  IS  «  RATED  OnOER 
UMOEK  OPAS  (1*  CmiMI 


WOCOU.ECT  CW-H 


•.(AGacTUKT 


M  ITEMi  TOW  MKNASEO  (■HCf  OCSCMPTION) 

□  auwiKS   D  «CTvee« 


S  SOtCITAION  TYPE 

□  SEALED  SOS 


RATING 


«  TMS  ACOUtSmON  IS 
Q  UNKSTMC«D 
□   SETASnC  %f»« 

Q  SMuuauswEss 


□   NEGOTIATED 


•  SOIICITATICM  ISSUE 
DATE 


SIC 


SOESTANDAaO 


Q  ^>>*0**  SIWPI-US  AMA  CONCERNS 

□  COMBINED  SMALL  SOSINESS  I 
,_   UWOR  SURPLUS  AREA  CONCERNS 
□  0I>«» 


•11   r  OFTER  «  ACCEPTED  BY  T>«  OOVERNMENT  WITMN CALENDAR  DAYS 

«0  C«LENOM«  DAYS  UNLESS  OPPEROR  MSERTS  A  DFPEREHT  PEMOOI  PROM  THE  DATE  SET 
POPTM  M  BUI  •  ABOVE  THE  CONTMACTOR  AGREES  TO  HOtO  ITS  OFFERED  PRICES  FIRM 
POR  TME  traS  SOUCtTED  HERCM  AND  TO  ACCEPT  ANY  RBBULTMG  CONTRACT  SUBJECT 
TO  TMC  TERMS  AMD  CONOmONS  STATED  HERCM 


isteNtMAonopPERON        coat] 


STOffT 
»0E     L 


CODE 


_,    TELEPNONENO  DUNS  NO 

□    C»«CKrl«MmANCE«  DEFERENT  ANO  PUT  SUCWROCRESSBt  OFFER 

«.  PROMPT  PAY  ONCOUHf 


12  ADMINI3TERE0  BY 


COOE  I 


14  PAYMENT  HVILL  BE  MADE  BY 


CODE 


SUBMIT  WWCES  TO  ««CRE3B«»WWNB»«U)CK 
IS  AUTMORltv  FOR  US«B0TICR«MN'~ 


FULL  AND  OPEN  COMPrrmON 


«USC  M04 

D  lai        > 


41  UBC  2S3 

D<C)(  1 


17 

net  NO 


SCHEOUU  OP  9UPPUE»SERVICES 


titoutihA  W)  >i  »W»HwfiOw  OaU 


IS 

OUANnrr 


90 
UMT 


MBUBT 


it  fdTAL  av^aM  AM6uNf  (f OA  (JM\ 

USE  ONLY) 


*■     CONTRACTOR  •  MEOURCD  TO  SON  TMB  DOCUMENT  AMD  RETURN  CO^I^JP 

□  OSUWa  OFFCC  CONTRACTOR  AGREES  TO  FURMSN  AND  DELIVER  AU  TTEMS  SET  FORTH 
OR  OTICRIMSE  eENTVKD  ABOVE  AND  ON  ANY  CONTMUATION  SHEETS  SUBJECT  TO  THE 
TERMS  MO  CONOmONS  SPEOFCO  HEREM. 


rt  SUMTURE  OF  OFFERORCONTRACTSr 


MMaS«N:>MLidFMNE*(TVH(MMMY) 


bAtCMNEO 


'*      AWARD  OF  COMTRKT     YOUR  OFFER  ON  SOLCITATlON  NUMBER 

□   SHOWN  MBLOOK  4aCLU0MO  ANY  ADDITIONS  OR  CHANGES  WHO) 
ARE  SET  PORTH  HGREIN.  IS  ACCEPTED  AS  TO  ITEMS 


n  MBTED  iTATEl  OF  AMEMOA  ISKaUSURE  OF  CONTAACTMG  OFFCER) 


■SMSt^nsssassmsmtSBT 


OATESNNEO' 


iftANAAA0MRMI447(Vtlf 

Piwct«M  by  OSA 

««R|4SOFRS32li-tlSN 


'I  

CANNOT  COMPLY  WITH  SPECIFICATIONS 


NO  RESPONSE  FOR  REASONS  CHECKED 


UNABLE  TO  IDENTIFY  THE  ITEM(9 


CANNOT  MEET  DELIVERY  REQUIREMENT 


00  NOT  REGULARLY  MANUFACTURE  OR  SEU  THE  TYPE 
OF  ITEMS  INVOLVED 


OTHER  (SpKify) 


WE  DO 


WE  DO  NOT.  DESIRE  TO  BE  RETAINED  ON  THE  MAiUNQ  LIST  FOR  FUTURE  PROCUREMENT  OF  THE  TYPE  OF 
ITEM<S)  INVOLVED 


NAME  AND  ADDRESS  OF  FIRM  (tncHide  Zip  Coda) 


FfJOM 


SIGNATURE 


TYPE  OR  PRINT  NAME  AND  TITLE  OF  SIGNER 


.If.  '  -i'.: . 


'   .   '   <  ; 


AFRX 
STAMP 


(  .'-S'*  •'■■<•.■! 
■  '■■  \  ■  '-■  i  '^  \  ■'  ■'.  • 


t.  ■    ,  •» 


TO: 


'  .*  •. 


SOUCITATiON  NO. 


4 


DATE  AlliP  LOCAL  TIME 


CfO  '. 


■  \A-<. 


WB8  -  219-705  " 


1       •     ■!   . 


ir  1447  is-m  McK 


...i  ••.),■* ...  ,■  ^ 


\  i 


/^  V«I.  S8.WO.  1«  /Tawday.  SepiBMbf  m  M9g  /  Rriw  Mid  JttgidattoBg 


ea  Section  S7J02-go  is  added  to  read  as  follows: 
or  Uwi  on  Red  Property 


RELEASE  OF  LIEN  ON  HEAL  PROPERTY 


..  Of 


Wherett^ ..      _ 

(NJune)  (PJtce  of  Residence) 

for  the  perforrmnce  of  U-S.  GovammenI  Contract  Number 


,  by  t  bond 


tof    inw   pwi  I  wi  ii™««tew   w.    W.W.  www  —  .-. ■ 

became   a  surety   for   the   complete   arnJ   successful   performance   of   said   contract    which 
bond  Inchidaa  a  Han  upon  cartaJn  real  proparty  further  daacrlbad  haraaftar.  and 

Whereas  said  surety  established  the  said  lien  upon  the  following  property 


and  recorded  this  pledge  on 
In  tha 


(Name  of  Land  Records) 
of 


(Locality) 


(State) 


Wherws.  I,  _.  being  •  duly 

authorized    representative    of    the    United    States    Government    as   a   warranted    contrscting 
officer,  have  determined  that  the  Hen  Is  no  longer  required  to  ensure  further   performance 
of  the  said  Government  contract  or  satisfaction  of  claims  arising  therefrom, 
and 

Whereas     the    surety    ren»ins    liable    to    the    United     States     Government     for    continued 
performance  of  the  said  Government  contract  and  satisfaction  of  claims  pertaining   tharato. 

Now.    Iharafora,    thb    agreement    witnasseth    that    tha    Government    hareby    ralaases    tha 
aforafnentlonad  Hen. 


XDatal 


( Signature  ] 
Seal 


1 1 
Mafri 
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61.  Section  53.302-91  is  added  to  read  as  follows: 
}S3.302-91    Reiaaae  Of  Personal  Property  from  Escrow. 


RELEASE  OF  PERSONAL  PROPERTY   FROM  ESCROW 


..  of 


WhSreas  _^ 

(Name)                                           (Place  of  Residence) 
for  the  performance  of  US  Government  Contract  Number 


.  by  a  bond 


became    a    surety    for    the    complete    and    successful    performance    of    said    contract,    and 
Whereas  said  surety  has  placed  certain  personal  property  In  escrow 

In  Abcount  Number on  deposit 


at 


located  at 


(Name  of  Financial  Institution) 


,  and 


(Address  of  Flnar>clal  Institution) 


Whereas  ij! - .  being  a  duly  authorized 

representative  of  tha  United  States  Government  as  a  warranted  contracting  officer,  have 
determined  that  retention  In  escrow  of  the  following  property  is  no  longer  required  to 
ensure  further  performance  of  the  said  Government  contract  or  satisfaction  of  claims 
arising  therefrom: 


and 

Whereas  t^e  surety  remains  liable  to  the  United  States  Government  for  the  continued 
performance  of  the  said  Government  contract  and  satisfaction  of  claims  pertaining   thereto. 

Now,  thefafore,  this  agreement  witnesseth  that  the  Government  hereby  releases  from 
escrow  the  property  listed  above,  and  directs  the  custodian  of  the  aforementioned  escrow 
account  to  deHver  the  listed  property  to  the  surety,  if  the  listed  property  comprises  the 
whole  of  the  property  placed  in  escrow  in  the  aforementioned  escrow  account,  the 
Governmer*  further  directs  the  custodian  to  cross  the  account  and  to  return  an  property 
therein  to  the  surety,  along  with  any  Interest  accruing  which  remains  after  the  deduction  of 
any  fees  IswfuUy  owed  to 

(Name  of  Financial  InstltuUon) 


[Date] 


[Signature] 
Seal 
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62.  In  FR  Doc.  8»-276ie,  amendatory 
instruction  number  95  was  inadvertenfly 
added  and  is  hereby  removed. 
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Presidential  Documents 


Proclamation  6180  of  September  14, 1990 
National  POW/MIA  Recognition  Day,  1990 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation  owes  a  lasting  debt  of  gratitude  to  all  those  selfless  and  heroic 
members  of  our  Armed  Forces  who  have  risked  their  own  freedom  and  safety 
to  defend  the  lives  and  liberty  of  others.  On  this  occasion,  as  a  measure  of  our 
thanks  and  as  an  expression  of  our  determination  to  keep  faith  with  those  who 
have  so  faithfully  served  and  defended  us,  we  remember  in  a  special  way 
those  Americans  who  remain  missing  and  unaccounted  for. 

In  honor  of  these  Americans,  on  September  21,  1990,  the  National  League  of 
Families  POW/MIA  flag  will  be  flown  over  the  White  House,  the  U.S. 
Departments  of  State,  Defense,  and  Veterans  Affairs,  the  Selective  Service 
System  headquarters,  and  the  Vietnam  Veterans  Memorial.  This  proudly 
upheld  black  and  white  emblem  symbolizes  our  Arm  and  united  commitment 
to  securing  the  release  of  any  Americans  who  may  still  be  held  against  their 
will,  to  obtaining  the  fullest  possible  accounting  for  the  missing,  and  to 
repatriation  of  all  recoverable  American  remains. 

Our  Nation  will  not  forget  its  POWs/MIAs  and  the  devoted  service  they  have 
bravely  rendered  to  our  coimtry.  Neither  will  we  fail  to  meet  our  obligation  to 
their  families.  All  Americans  recognize  the  profound  suffering  of  those  who 
continue  to  await  word  of  their  loved  ones'  fate,  and  we  are  determined  to 
help  them  gain  the  peace  and  consolation  that  word  will  bring. 

The  Congress,  by  House  Joint  Resolution  467.  has  designated  Friday.  Septem- 
ber 21,  1990,  as  "National  POW/MIA  Recognition  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 
Through  Section  2  of  this  resolution,  the  Congress  has  also  designated  the 
National  League  of  Families  POW/MIA  flag  as  the  official  symbol  of  our 
Nation's  commitment  to  obtaining  the  fullest  possible  accounting  for  those 
Americans  who  remain  missing  and  unaccounted  for  in  Southeast  Asia. 

NOW,  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  21,  1990,  as  National  POW/MIA 
Recognition  Day.  I  urge  all  Americans  to  join  in  honoring  former  American 
POWs,  as  well  as  those  U.S.  servicemen  and  civilians  still  missing  in  action.  I 
also  encourage  the  American  people  to  express  their  gratitude  for  the  extraor- 
dinary sacrifices  made  on  behalf  of  this  coimtry  by  the  families  of  POWs/ 
MIAs.  Finally,  I  call  upon  State  and  local  officials  and  private  organizations  to 
observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 
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Bennett,  Harold,  38574 

Farmers  Home  Administration 

RULES 

Program  regulations: 
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Intermediary  relending  program,  38530 

Federal  Aviation  Administration 

RULES 
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British  Aerospace,  38539 
EMBRAER,  38541 
McDonnell  Douglas,  38542,  38543 
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Airport  noise  compatibility  program: 

Santa  Maria  Public  Airport.  CA.  38629 
Meetings: 

Air  Transportation  Personnel  Training  and  Qualifications 
Advisory  Committee,  38630 

Federal  Communicatiofw  Commission 

RULES 

Radio  stations:  table  of  assignments: 

Kentucky,  38551 

Missouri,  38551 

Texas  et  al..  38551 
Television  stations;  table  of  assignments: 
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Federal  Energy  Regulatory  Commission 
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NOTICES 
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38580 
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Agreements  filed,  etc..  38579,  38580 
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Fuji  Securities  Inc.  et  al.,  38581 
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Environmental  statements;  availability,  etc.: 
Balcones  Canyonlands  Habitat  Conservation  Plan.  TX; 
Black-capped  vireo.  etc.;  incidental  taking.  38587 

Food  and  Drug  Adnrinistration 

PROPOSED  RULES 
Human  drugs: 

Dental  and  oral  health  care  products  (OTC)  for 

antiplaque  use;  safety  and  efficacy  review,  38560 
NOTICES 
Medical  devices;  premarket  approval: 

CIBA  Vision  Cleaner,  38582 
Meetings: 

Abbreviated  new  drug  applications;  study.  38583 

Advisory  committees,  panels,  etc..  38583 

Consumer  information  exchange,  38585 
(3  documents) 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lower  Wallawa  River,  Wallowa-Whitman  National 
Forest.  OR.  38573 


General  Services  Administration 

RULES 

Acquisition  regulations: 
Trade  Agreements  Act:  tools  commodity  center,  38552 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Imflan  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
38585 

Interior  ISepartment 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Sweaters  wholly  or  in  chief  weight  of  man-made  fibers 
from  Hong  Kong.  Korea,  and  Taiwan,  38588 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Dakota,  Missouri  Valley  &  Western  Raihtiad,  Inc.,  38588 
MNVA  Raiht>ad,  Inc.,  38589 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co.,  38588 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on- 
Appellate  Rules.  38589 

Justice  Department 

See  also  Drug  Enforcement  Administration:  Parole 
Commission 

NOTICES 

Pollution  control;  consent  judgments: 
Sharon  Steel  Corp.,  38589 

Labor  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  38549 

Arizona,  38550 

California,  38549 

Idaho,  38549 
NOTICES 
Environmental  statements:  availability,  etc.: 

USPCI  Clive  Incineration  Facility,  Pony  Expr3ss  Reserve 
Area,  UT,  38586 

Waste  Isolation  Pilot  Plant,  NM,  38586 

Maritime  Administration 

RULES 

Agency  official  seal;  CFR  Part  removed,  38550 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
C&L  Coal  Co.,  Inc.,  38595 


Cyprus  Bnpire  Coip.,  38596 
National  CouncB  on  Disablltty 

NOTICES 

Meetings:  Sunshine  Act,  38632 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  sabnon  off  coasts  of  Washington,  Oregon,  and 
California,  38552 
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38596| 
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Virginia  Electric  ft  Power  Co..  38616 
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Reactor  Safeguards  Advisory  Committee,  38619 
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Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  38596 
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Duke  Power  Co.  ct  al..  38620 

GPU  Nuclear  Corp.,  38620 
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Presidential  Documents 
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38657 
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RULES 
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emption, 38649 
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38625 
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See  Committee  for  the  Implementation  of  TextSe 
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Transportation  Department 
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Treasury  Department 
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38631 

(2  documents) 

United  States  Information  Agency 
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Veterans  Affairs  Department 
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7  CFR  Part! 
[Docket  No.  00-179] 

Mediterranean  Fruit  Fly;  Removal  From 
the  Quarantlnetf  Areas 

agency:  Aninal  and  Plant  HeaUt 
Inapectien  Senrice,  USEXA. 
ACnONT  fnferinr  rule 

summary:  We  are  amending  the 
Me£terranesii>  ftvii  Gy  cegtdstSons  by 
removing  the  nmaiang  qitarantiBed 
area  in  Santa  Clara  County,  Cabfomiar. 
from  the  list  of  quarantined  areas  in 
California.  We  have  determined  that  the 
Mediterranean  fruit  fly  has  been 
eta^ieated  hom  thia  area  aoti  that  the 
restrictioas  ace  no  tonger  necessary. 
This  action  Mlievea  unnecessary 
reslrietions  «n  the  tatesstaie  movein«»t 
of  regulated  articles  from  this  area. 
DATES:  tntorim  rule  cfiectrre  Seplsniber 
14..  1990.  Coitwdrration  vfill  be  ffsna 
onty  to  ctBimentS'  received  ob  or  batuce 
Novenber  ZfK  IdSQi 
AOOREaSES::To  help  ensure  thai  yeor 
comments  are  consideredr  seod  aa 
original  and  three  copies  toi  Ctiief, 
Regulatory  Amtsnia  and  Development, 
n>EK  APHlSv  USOA,  room  8601.  Fcdecai 
Buildiag;  SSOS  Bekrert  Kowi 
HyattsviUsi  MD  2(F82.  rimse  state  tkat 
your  eoai— mt*  leicr  to  Docket  Ntonber 
90-1791  Comments  leoetved  many  be 
inspected  atUSDA,  roooktl^l.  Sooth 
Building,  14  Ih  aofd  Indepeiukace 
Avenoe  SW...  Wa^Hngtea.  DC»  betviwen 

8  a  JB^  and  i:30'f,m^  Moiday  thmt^ 
Friday,  except  holidajita,. 

FOR  RnmiCRi  MFOMaMIKM  OOMTRCTt 

MHtoa  C  liolmcsv  Senior  Oj^BariaoBC 
Of^ccr.  Dencaticaad  Emeffency 
OpcratiatiA.  PPQv  APHIS^  USDA.  i 
642.  Fcdnat  BwUiqg;.  66(B  Bdctetf 


Road,  Hyattsville.  MD  20782.  (301)  438- 

8247. 

SUPPLEMENTARY  INFORMKTIOR: 

Boehgroumf 

The  Mediterranean  fruit  fly,  Ceratitfs 
capiteta  fWicdenaaa).  it  one  of  the 
woridf c  most  destructive  peafs  ef 
numerous  fruits  and  vegetables, 
especially  eiltus  feuite.  The 
Mediterranean  fruit  fly  can  cauac 
serious  economic  losses.  Heavy 
infestations  can  cause  compfete  less  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon^  The  short  life  cycle  of 
this  pest  permits  the  rapid  devekapncnt 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  and  qMarafittiaed  an. 
area  in  Los  Angeles  County,.  California 
(7  CFR  301.78  et  seq.\  referred  to  below 
as  the  regulatioQsV  in  a  document 
effective  August  23, 1989.  and  published 
in  the  Federal  Register  on  August  73, 
1989  (54  FR  35629-35635,  Docket  Number 
89-146).  We  have  published  a  aerie»  o£ 
interim  rules  amending  these  regulations 
by  adding  or  removing  certain  tmrfibtu 
of  Los  Angeles,  Orange,  San  Bernardino, 
and  Santa  Clara  Caimties.Cali{(vnia» 
from  the  list  of  quarantined  areas. 
Amendments'  affecting  Cefifomia  were 
made  effective  on  September  14, 
October  11,  November  17,  and 
December  7, 1989;  and  on  fanuary  3, 
January  25,  February  16,  March  9,  May  9, 
June  1,  August  3,  and  September  6, 1990 
(54  FR  38643-38645,  Docket  No.  89H6B; 
54^FR  42478-42480,  Docket  No.  85-182; 
54  FR  48571-48572,  Docket  Na  89-202; 

54  FR  51189-51191,  Docket  No.  83-206; 

55  FR  712-7T5,  Docket  No.  89-212;  55  FR 
3037-3039;  Docket  No.  89^227*,  55  FR 
6353-6355,  Docket  No.  m-Oli;  55  FR 
9719-9721,  Docket  No.  90^<J31. 55  FR 
19241-19243,  Docket  No.  90-050,  55  FR 
22320-22323,  Docket  No.  90t-0St  55  FR 
32236-32239,  Docket  No.  90-151,  and  59 
FR  376a7--37nS.  Docket  Nov  »-175)L 

Baaed  en  insect  trapping  sarvcys  by 
iBspectocs  of  CahJbrua  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Ptaiit  Healtii  Inspectton 
Service  (APHIS^  we  have  deflnoEned 
tkal  the  Mcdilerranean  finut  fly  has  been 
eradicated  from  the  quarantined  uea  m 
Santa  Clara  County  neer  Mountain 
View.  The  last  finding  of  the 
Mediterranean  fruit  fly  was  made  in  this 
aiea  •■  Septembet  15. 1989.  Siace  then, 
no  evidem»  erf  infeatatiQaa:  bae  been 
found  in  this  area.  We  have  determmed 


that  the  Mediterranean  fruit  fly ; 
longer  exists  ia  this  area,  and  w 
thereisae  reauwiagitfroaktlwliataf 
areas  in  %  3eiu78.3(ei  %uaraatmcd 
because  of  the  Mediterraneaa  irail  Dy. 
No  quarantined  areas  remaia  in  Santa 
Clara  County  as  a  result  of  this  action., 
the  Mediterranean  fruil  fly  has  been 
eradicated  from  this  county.  Portions  of 
Los  Angetes,  Orange,  and  San 
BemardTno  Counties  in  CaHfomia 
remain  infested  with  the  Mediterranean 
fruit  fly. 

Emsrgancy  Action 

James  W.  Glosser.  Adhiinfstratorof 
the  Animal  and  Plant  HeaMr  fnspecffoa 
Service,  has  determined  that  an 
emergency  sthiatfon  exists  fftaf  warrants 
publication  of  this  interim  rule  witkout 
prior  opportunity  for  pub^  comment. 
The  area  in  California  sftccted  by  this 
document  vras  quarantined  dbc  to  ttw 
possibility  that  liie  Mediterraocan  fruit 
fly  could  spread  to  nomnlested  areas  el 
the  United  States.  Since  this  siteatioB  no 
longer  exists,  and  the  cmtimied 
quarantined  status  of  these  areas  vrawid 
impose  unnecessary  regulatory 
restrictions  on  the  public  we  have  taken 
immediate  action  to  remove  restrictions 
from  the  noainfested  areaa 

Since  prior  notice  and  o^r  public 
procedures  will>  respect  to  this  inlerisi 
rule  are  impracticable  and  coiUrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  pubbcatioa  of 
this  interim  rule  in  the  Tederat  Keg^ter. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
FederaT  Register,  including  a  discussion 
of  any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12281  and  RaydatofT 
Flexibility  Act 

We  are  issnihg  this  rale  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  H  fs 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
detanaiaed  that  ttis  nde  will  have  an 
effect  OB  the  eoonoaiy  of  leK  thanSlSO 
million;  wiU  not  cause  a  Ba|ar  iMUcaie 
in  costs  Of  pricas  for  consuners. 
individaal  tadnstries.  Federai  State,  or 
local  goveraacnt  agencieak,  or 
geographic  regions;  and  will  not  cauac  a 
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significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Oflice  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  1229^ 

This  regulation  affects  the  interstate 
movement  of  certain  articles  from  a 
portion  of  Santa  Clara  County  in 
California.  Within  this  area  there  are 
approximately  140  entities  that  could  be 
affected,  including  12  fruit/produce 
markets;  93  nurseries;  5  commercial 
growers  of  cucumbers,  tomatoes,  green 
peppers,  and  persimmons;  9  community 
gardens:  14  commercial  growers  of 
apricots,  cherries,  and  avocados;  1 
commercial  fruit  dryer  2  fanners 
mariiets,  and  2  flea  markets. 

The  effect  of  this  rule  on  these  entities 
should  be  insignificant  since  most  of 
these  small  entities  handle  regulated 
aricles  primarily  for  local  intrastate 
movement  not  interstate  movement, 
and  the  distribution  of  these  articles 
was  not  affected  by  the  regulatory 
provisions  we  are  removing. 

Many  of  these  entities  also  handle 
other  items  in  addition  to  the  previously 
regulated  articles  so  that  the  effect,  if 
any.  on  these  entities  is  minimal. 
Further,  th^  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allowed  interstate 
movement  of  most  articles  without 
significant  added  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  new  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  198a  (44 
U.S.C.3501e/se9.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  ia02S  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015.  subpart  V). 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference, 
Mediterranean  fruit  fly.  Plant  diseases. 
Plant  pests.  Plants  (Agriculture), 
Quarantine,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority.  7  U.S.C.  ISObb,  ISOdd,  ISOee. 
ISOff;  161. 162,  and  164-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

§301.78-3    [Amended] 

2.  In  §  301.78-3.  paragraph  (c)  is 
amended  by  removing  the  entry  for 
Santa  Clara  County. 

Done  in  Washington.  DC  this  14th  day  of 
September  1990. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  90-22173  Filed  9-18-90;  8:45  amj 
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Farmers  Home  Administration 
7  CFR  Part  1948 

Intennedlary  Reiending  Program 

AOENCV:  Farmers  Home  Administration, 

USDA. 

ACTKHi:  Final  rule. 

summary:  The  Farmers  Home 
Administration  is  amending  the 
regulations  for  the  Intermediary 
Reiending  Program  (IRP).  This  action  is 
needed  to  correct  miscellaneous 
problems  that  have  been  observed 
during  initial  implementation  of  the 
program.  The  intended  effect  is  to  help 
distribute  limited  funds  among 
applicants  in  a  more  equitable  manner 
and  allow  loan  processing  to  proceed 
more  smoothly. 

EFFECTIVE  DATE:  October  1, 1990. 
RNI  MORE  INFORMATION  CONTACT: 
M.  Wayne  Stansbery,  Business  and 
Industry  Loan  Specialist,  Farmers  Home 
Administration,  USOA,  Room  6327, 
South  Agriculture  Building.  14th  and 
Independence  Avenue.  SW.. 
Washington.  DC  20250.  Telephone  (202) 
475-3819. 
8UFPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 


implements  Executive  Order  12291.  and 
has  been  determined  to  be  non-major. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  significant  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
organizations,  governmental  agencies,  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

Intergovernmental  Review 

This  program  will  be  listed  in  the 
Catalog  of  Federal  Domestic  Assistance  ' 
under  number  10.439.  Intermediary 
Reiending  Program.  It  is  subject  to 
intergovernmental  consultation  in 
accordance  with  Executive  Order  12372, 
and  as  stated  in  FmHA  Instruction  1940- 
J.  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities." 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  Environmental  Program.  FmHA 
has  determined  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Background 

The  Intermediary  Reiending  Program 
was  placed  in  operation  on  August  15. 
1988.  when  the  regulations  were 
published  as  a  final  rule  in  the  Federal 
Renter  (53  FR  30643).  EmHA  is  now 
midcing  some  revisions,  based  on  its 
experience  with  implementation  of  the 
program,  to  enhance  the  program.  The 
primary  changes  include  the  following: 

1.  The  limitation  on  maximum  loans  to 
one  intermediary  is  reduced  fit>m  $3 
million  to  $2  million. 

2.  The  type  of  loans  used  to  compute 
the  limitation  on  maximum  loans  to  one 
intermediary  and  the  limitation  on 
maximum  loans  to  one  ultimate 
recipient  are  revised  to  include  IRP 
loans  only,  rather  than  all  FmHA  loans. 

3.  The  requirements  for  financial 
projections  from  applicant 
intermediaries  are  revised  to  clarify  that 
there  should  be  one  set  of  projections 
for  the  intermediary  relenting  fund  alone 
and  another  set  of  projections  for  all  of 
the  intermediary's  operations  combined. 

4.  New  loan  priorities  are  provided, 
with  a  point  system  for  establishing  a 
priority  score.  Items  to  be  considered  in 


awarding  poteU  include  aea-Fedafai 
funding  to  sofplement  the  IRP  ftnds, 
low  income  sMTice  areaiklush 
uneroj^ymeat  service  areas,  jobs  for 
low  innome  pei^le.  interawdiary 
contribution  to  die  IRP  revolviag  faads, 
lending  experience  of  tbe  intermediaries 
and  local  Gommonity  rqiresestation  in 
the  intermediaries. 

5.  The  previous  time  limitations  for 
application  processing  are  removed  and 
applications  will  be  reviewed  and 
ranked  quarteriy. 

6.  The  discontinaing  of  loan 
processing  chie  to  failure  of  the  applicant 
to  meet  conditlfHis  promptly  w9I  be  a 
matter  of  FmHA  discretion,  rather  than 
automatic. 

7.  A  roqulreaienl  is  added  for  post 
cloriag  review  by  die  DEBce  of  tite 
General  Cooasd  (OGC). 

8  A  requircEKnt  for  intermediaries  to 
report  opportunities  provided  to  farm 
honilies  te  reaioved. 

Comments 

This  action  was  puUiriied  as  a 
proposed  rale  far  imbKc  aaaaent  on 
October  11.  UBS,  in  the  Feds>ri  RegislBff 
(51  FR  41826).  Ei^t  letters  of  comment 
were  received,  eadi  with  severid  points. 

Two  writMs  Selt  tint  Um  8Z.«)0,000 
loan  limit  woidd  limit  sone  of  the  nost 
skilled  iiiteraicdiaries  from  contiauii^ 
their  woiic  Vaey  suggested  tiiat  mitial 
loans  be  Indted  to  $2,000,000  but 
subsequent  kians  up  to  a  total  of 
$5.008000  be  afiowed  after  te  iidtid 
funds  are  aU  used.  Another  writer 
specifically  endorsed  tbe  reduction  of 
the  limit  to  ttOOOJOOO  as  proposed. 

In  light  of  the  large  number  of 
applications  on  hand  relative  to  fiie 
available  funds  and  the  length  of  time 
tiiat  some  iulttiuediaries  are  taking  to 
reloan  tbe  funds  that  have  been 
approved.  FmHA  beeves  that  tbe 
$2,000,000  limit  is  needed.  The  limit  is  on 
ontstanding  DIP  lottM,  so  an 
intermediary  that  has  received  a 
$2,000,000  I^B  and  tiien  repaid  a 
significant  portion  of  the  lotm  coidd 
apply  for  a  sabiequent  loan  to  bring  the 
total  IRP  loans  back  up  to  die  HnuL  No 
change  is  made  from  the  proposed  rale. 

One  vrriter  objected  to  ^ 
requirement  for  applications  to  indode 
projected  balance  sheets  and  iacome 
statements  fat  the  hrterme<fiary*s  total 
operations. 

This  requinsmmt  is  bitended  to  clarify 
what  FmHA  bas  expected  from  the 
begimdngef  the  payaaL  Analysis  of 
financid  peofSGlions  is  one  tool  n 
analysis  of  «redit  wortUaess. 
the  suceessfrd  operation  of  the  RP 
revolving  fund  is  of  prinuuy  unportance, 
it  is  the  intermediary  ocganization  as  a 
who'e  that  is  making  application  for  Hie 


IBP  loan.  If  die  lean  is  made,  it  is  dw 
intermediary  otganiisticp  ma  a  whole 
that  wfll  be  responsible  far  repaying  it 
When  an  ei^wsation  has  more  dm 
one  porpose  or  part  the  financial 
success  or  fathiie  of  one  part  can  have 
stgaificaat  impact  on  the  other  parts. 
FmHA  believes  Umt  it  aoeds  at  least 
some  indication  from  the  intermediary 
of  the  future  oversU  financial  condition 
diet  can  be  expected.  No  change  is 
made  from  the  proposed  rale  in  this 


One  writer  wanted  a  change  in 
eUgiUe  loen  purposes  to  allow  IRP  loan 
funds  to  be  used  to  fond  a  loan  loss 
reserve. 

This  rule  does  not  make  any  changes 
in  the  sections  of  the  regulation  that 
deal  with  loan  purposes.  It  is  FmHA's 
desire  and  a  requirement  of  the  existing 
regulation  that  100  percent  of  the  IRP 
funds  loaned  to  intemndiaries  be 
reloaned  to  ultimate  redpients.  There 
appears  to  be  a  sufficient  number  ai 
eli^Ue  intermediary  appUcants  that  can 
provide  for  administrative  costs  nad 
appropriate  loan  loss  reserves  from  their 
own  resources  and/or  interest  and  fires. 
No  diange  is  aiade.  ' 

One  writer  expressed  concern  about 
the  requirement  for  post  loan  dosing 
review  by  die  Re^onal  Attorney.  Ttie 
concern  appeared  to  be  that  the 
activities  of  die  inlennediary  would  be 
delayed  while  waking  for  this  Regional 
Attorney  review  to  be  completed. 

No  dmnge  from  the  piupueed  ndc  has 
been  made.  However,  the  conoem 
appeared  to  be  based  on  a 
mismderstanding  o(  the  requirenent 
The  review  required  is  of  the  closing  ct 
the  loan  from  FmUA  to  dw 
intermecbary.  not  of  loans  made  by  the 
intermedsaiy  to  altiniate  recipients. 
Also,  it  is  intended  that  die  intennadiary 
will  be  able  to  proceed  with  its  normal 
activities  winle  the  review  is  being 
conducted. 

The  rentaining  caraments  ad  deal  with 
the  estai^ddng  of  a  priority  point 
system  to  score  and  rank  applications. 
No  one  objected  to  the  concept  and  four 
of  the  eigh^  letters  expressed  the  writers' 
approval  of  the  concept  However,  all  of 
the  writers  expwued  tuuuwu  or 
suggestions  abont  tpccffic  aspects  of  tbe 
system  proposed  by  FmHA. 

Oik  writer  qnestiened  die  provision 
that  am^icatirais  diat  are  reviewed  and 
ranked  but  not  faaded  would  iMrt  be 
csolad  over  for  oonsideration  in  another 
fisod  year.  The  vniter  suggested  that 
-unsuccessful  appUcstfans  be  held 
dntni^  4  ^aarterly  fanding  periods, 
withoat  rqgaid  tofised  year. 

nds  nwesdon  bas  been  adapted. 

Unee  writen  were  ooncemed  abual 
when  the  new  system  wodd  go  into 


effiad  and  hew  it  aril  tmpod  the 
appiiiJiUons  on  band.  Twe  af  dM  writers 
suggerted  that  sppUcatians  akesdy  on 
hand  should  be  panoessed  and  faaded 
before  dw  regalatiaa  cbanses  go  into 
effect  Tlw  odwr  writer  saggested  it 
should  be  msde  dear  diat  die 
apphcations  already  on  hand  wffl  be 
processed  under  the  new  regalafiens. 

Tbe  large  nuBiber  of  applications  on 
hand  and  the  need  for  procedures  to 
deal  with  them  more  appropriately  are 
FmHA's  primary  reasons  for  this  action. 
It  was  originally  FndiA's  hrtention  diet 
the  amendments  to  the  regdations  be 
effective  upon  poUisfaing  in  die  Federd 
Rej^ster.  The  effective  ctote  has  been 
changed  to  coincide  with  the  beginning 
of  the  fiscal  year.  Any  application  not 
selected  for  funding  prior  to  the  effective 
date  wiD  be  scored  and  raidced  before 
receiving  furtiier  consideration  for 
funding.  Applicants  will  be  given 
opportunity  to  update  or  amend  dieir 
applications. 

One  aniter  felt  diat  paragraph 
1948.12S(c)(l)(i)  on  priority  pdnts  for  the 
intermediary  obtaining  other  funds  for 
ultimate  recipients  should  require  the 
applicant  to  demonstrate  that  it  has  a 
histoiy  of  using  such  funds  and  that  the 
funds  are  avadable. 

The  proposed  rule  stated  that  points 
will  be  allowed  only  for  weB 
documented,  reasonable  plans  which 
provide  assurance  that  the  items  have  a 
high  probdiility  to  be  acconqili^ed  and 
that  points  for  other  fimds  shoold  be 
based  on  documented  successful  history 
or  written  evidence  that  the  fands  are 
available.  FmHA  beheves  that  language 
is  sufficient  No  change  is  aiade  from  the 
proposed  rule. 

Three  writers  si^ested  that  the 
reference  in  paragraph  lMa.l2B(c)(lKt) 
to  "non-Federal  or  grant  faads"  shodd 
be  changed  to  "noe-Federal  loan  or 
graat  funds." 

FdiHA  intended  the  reference  to  be 
"non-Federal  loan  or  pant  lands"  bat 
the  word  "loan"  was  inadvertendy 
omitted.  This  has  been  corrected  in  the 
find  rule  and  in  a  prapoaed  rule 
corredion  pablitbed  in  tbe  Federd 
Regkrter  on  NoveadiCT  13.  IMB  {S4  FR 
47216). 

Two  writers  indicated  diet  it  is  not 
dear  wiiat  was  meant  by  the 
intermediary's  "own  funds"  in 
paragraph  1948.123(c)(l)(i}.  Each  writer 
suggested  changes  in  the  pweuflwliosl 
phrase  "loan  or  grant  funds." 

FmHA  believes  the  paragraph  is 
clearer  as  proposed  dMB  it  wosM  be  if 
revised  accorftng  to  eidier  of  the 
suggestions.  If  an  intamediary  wffl 
obtain  non-Federal  loan  or  pant  fands 
to  pay  part  of  the  cost  of  ultimate 
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redpients  proiects,  priority  points  will 
be  awarded  under  paragraph  1948.123 
(c)(l)(i).  Paragraph  (c)(l)(ii]  is  not 
intended  to  duplicate  paragraph  (c)(l)(i). 
Paragraph  (c)(l)(ii)  provides  for  priority 
points  when  the  intermediary  will 
provide  funds  to  ultimate  recipients,  not 
by  obtaining  loans  or  grants  from  some 
other  source,  but  by  using  funds  the 
intermediary  already  has.  No  change  is 
made. 

Two  writers  objected  to  the  awarding 
of  priority  points  based  on  the 
intermediary  providing  funds  or 
obtaining  funds  from  other  sources  to 
supplement  the  IRP  funds.  One 
apparently  felt  this  is  too  much  of  a 
burden  on  the  intermediary.  The  other 
indicated  that  it  takes  away  the 
flexibility  to  fund  borrowers  with  the 
most  limited  access  to  other  funding. 
One  suggested  that  the  points  be 
awarded  for  sharing  the  funds  among 
more  recipients  by  making  more  smaller 
loans. 

Three  other  writers  indicated  that 
they  approved  of  the  concept  of  priority 
for  providing  or  obtaining  other  funds. 
FmHA  believes  that  this  is  an  important 
way  to  stretch  the  limited  IRP  funds  so 
that  some  assistance  can  be  provided  to 
more  rural  communities  and  businesses. 
No  change  has  been  made  from  the 
proposed  rule. 

Two  writers  objected  to  awarding 
priority  points  based  on  a  comparison  of 
service  area  income  to  the  national 
proverty  line,  on  the  grounds  that  it 
favors  States  where  prices  and  costs  are 
generally  lower.  The  writers  suggested 
using  an  index  that  takes  into  account 
the  relative  cost  of  living  in  each 
community  or  State. 

FmHA  prefers  to  use  the  proverty  line 
because  it  is  a  well  recognized,  widely 
used  and  easily  obtainable  index  and 
can  be  applied  consistently  to  all 
prospective  IRP  intermediaries.  Since 
some  intermediaries  have  service  areas 
larger  than  one  State,  a  series  of  State 
indexes  would  not  be  suitable.  No 
change  is  made. 

One  writer  suggested  that  the  points 
based  on  the  imemployment  rate  under 
paragraph  194&123(c)(l)(ii)  should  be 
based  on  a  comparison  to  the  State 
unemployment  rate  instead  of  the 
National  unemployment  rate. 

FmHA  prefers  to  use  the  National  rate 
so  it  can  be  applied  to  all  prospective 
intermediaries,  including  those  that  have 
multi-state  service  areas.  No  change  is 
made. 

One  writer  objected  to  paragraph 
1948.123(c)(2)(iii),  which  awards  priority 
points  to  intermediaries  that  will  require 
ultimate  recipients  to  certify  that  they 
will  hire  a  percentage  of  their  workforce 
from  families  with  income  below  the 


proverty  line.  The  writer  indicated  that 
the  provision  would  introduce 
distortions  into  the  employment  market 
and  create  disincentives  to  hiring  the 
most  qualiHed  persons.  Another  writer 
wanted  points  given  for  "targeting"  jobs 
to  low  income  persons,  but  apparently 
did  not  want  a  speciflc  definition  of 
"targeting." 

FmHA  believes  that  the  provision  as 
proposed  is  a  valid  way  to  direct  the  IRP 
funds  to  ultimate  recipients  that  will  hire 
the  people  that  most  need  the  jobs.  No 
change  is  made. 

One  writer  requested  an  expansion  of 
paragraph  1948.123(c)(4),  to  allow 
priority  points  for  experience  in 
guaranteeing  commercial  loans  as  well 
as  for  making  and  servicing  commercial 
loans. 

Although  the  financial  analysis  is 
similar,  the  actual  making  and  servicing 
of  loans  involves  some  additional 
actions  not  required  from  someone  only 
issuing  guarantees.  Since  Intermediaries 
must  use  the  IRP  funds  to  make  and 
service  (not  guarantee)  loans,  it  is 
consistent  to  require  actual  loan  making 
and  servicing  experience  for  awarding 
priority  points.  No  change  has  been 
made. 

Two  writers  wanted  the  number  of 
points  shifted  to  give  more  relative 
priority  to  the  proverty,  low  income 
woricers  and  imemployment  factors  and 
less  to  the  equity,  experience,  and  other 
funding  factors. 

Although  FmHA  intends  for  benefits 
to  extend  to  low  income  people,  FmHA 
is  also  very  concerned  that  FmHA's 
loans  be  sound.  The  contribution  of 
funds  by  the  intermediary  into  the  IRP 
revolving  fund  (equity)  will  provide 
financial  strength  to  the  fund  and 
increase  collateral.  Management 
experience  and  financial  history  are 
major  factors  in  evaluating  the 
repayment  ability  for  any  commercial 
loan.  The  amount  of  successful 
experience  and  the  amount  of 
contribution  to  the  revolving  fimd 
(equity)  are  the  only  factors  in  the 
priority  system  that  tend  to  increase  the 
credit  quality  or  collectability  of  the 
loans  to  be  made  by  FmHA.  FmHA  has 
tried  to  balance  these  two  factors 
against  the  others,  to  ensure  that  credit 
quality  receives  significant 
consideration  in  the  establishment  of 
priorities.  No  change  is  made. 

One  writer  requested  that  priority 
points  be  awarded  to  applications  from 
regions  that  are  not  already  served  by 
an  approved  intermediary. 

FmHA  believes  this  suggestion  would 
be  too  difficult  to  administer  in  an 
equitable  manner,  because  of  the  vast 
differences  in  service  area  size.  Service 
areas  vary  from  intermediary  to 


intermediary,  from  as  small  as  one 
county  to  as  large  as  the  entire  United 
States.  The  $2  million  limit  will  fund 
more  intermediaries  and  tend  to  give  a 
wider  distribution  of  the  funds.  No 
change  is  made. 

Four  writers  (three  applicants  with 
very  large  service  areas  and  one 
consulting  firm)  objected  to  a  provision 
in  paragraph  1948.123(c)(5)  that  limits 
priority  points  for  community 
representation  to  intermediaries  with 
service  areas  of  not  more  than  10 
coimties. 

The  theory  of  the  coRununity 
representation  factor  is  that 
intermediaries  that  have  small  service 
areas  and  are  made  up  of  people  who 
live  in  the  service  area  wiU  be  more 
familiar  with  and  responsive  to  local 
conditions  and  needs.  The  effect  is  lost 
if  the  service  area  is  too  large  to  have 
conunon  community  characteristics  or 
for  a  resident  to  be  thoroughly  familiar 
with  the  entire  area.  The  10  county  limit 
will  include  many  of  the  sub-State 
regional  planning  and  development 
organizations  and  exclude  groups  that 
serve  large  areas  with  multiple 
communities  without  common 
characteristics.  No  change  is  made. 

This  final  rule  also  contains  internal 
management  changes  to  7  CFR 1948-C 
that  were  not  published  in  the  proposed 
rule. 

List  of  Sub)ects  in  7  CFR  Part  194S 

Business  and  industry.  Community' 
development.  Community  facilities. 
Loan  programs — ^Business,  Loan 
programs — Housig  and  Community 
development.  Rural  areas. 

Accordingly,  FmHA  amends  chapter 
XVm,  title  7,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1948-RURAL  DEVELOPMENT 

1.  The  authority  citation  for  part  1948 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1932  note:  5  U.S.C.  301:  7 
CFR  2.23;  7  CFR  2.7a 

SubfMtft  C— Intennediary  Relending 
Program  (IRP) 

ii94a.l0i    [AmMitod] 

2.  Section  1948.101  is  amended  by 
removing  the  last  sentence  of  paragraph 

tb). 

3.  Section  1948.103  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§1948.103    EUgHMIity  rtquirwnwits. 


H) 'Hie  total  aneuBl  ef  PltflA  tool 
funds  requested  bv  the  intermediary 
plus  theaoMaaifaigbaiaiiceaf  cjdstiag 
IRP  loan(s]  will  not  exeeed42ri000.000 
per  intermediary. 

*  •  41  «  • 

4.  Section  1948.TM  is  amended  by 
revising  paragraphs  (aM7|  and  (a)(9)  to 
read  as  hMowt: 

$1948.110   InsMjiWiloanpurpHss. 

{7)  For  •  loan  to  an  ultimate  redpient 
which  has  an  af^Hcatioa  penduig  or  ins 
received  a  loan  from  anodier 
intermediary  airiess  FmHA  provides 
prior  written  approval  for  sach  ioaa. 

(9)  To  fiaanoe  inore  ftan  7S  percent  of 
tiie  total  east  of  a  prafectby  the  tdtimate 
recipient.  The  total  amount  of  FmHA 
.  loan  funds  requested  by  the  ultimate 
recipient  pins  the  total  outstanding 
balance  <rf  any  existing  loans  from  IRP 
funds  wA  not  exceed  $150,000.  Other 
loans,  9«lts,  and/or  intenRediary  or 
ultimate  recipient  oontribntions  or  funds 
from  other  sooroes  fflrnt  be  used  to 
make  op  the  difference  between  the 
total  cost  and  the  assistanoe  provided 
by  FmHA. 

5.  Section  1948.118  is  amended  by 
revising  paragrai^  (bS4)(iii)  to  read  as 
follows: 


§i»M.iia 

FmHAandl 


r 


•  '4 


(br 

(iti)  ^  annaa]  report  on  the  exaent  to 
wlach  incresaed  en^leynent,  iaeoaie 
and  owaership  opportonities  u« 
provided  to  low-income  persons,  for 
each  loan  made  by  auch  mtermediary. 
*        *        *       •       • 

6.  Section  19M.122  is  amended  by 
revising  paragraph  (!)  to  read  as  fcUows: 

St»48.t22 


(c) 


•  •  * 


(f)  A  pm  forma  balance  alwet  at 
startup  and  for  at  least  3  adAfiend 
projected  years;  financial  stateaients/or 
the  last  3  years,  or  from  inoepKoa  of  tiie 
operations  of  the  intemediaiy  if  less 
than  3  years;  and  pn^ected  cash  flow 
and  aarnings  statemeats  for  at  least  J 
years  stqiparted  by  a  list  of  assampfions 
siKnvfaig  tile  basis  fw  tiie  projections. 
Tlie  piujuoled  earnings  statement  and 
balance  Aeet  must  ^tdude  one  set  «f 
pn^ediotts  diat  rinws  tiie  KP  fand  an^ 
and  a  sei»sr8te  set  of  pro^acfions  tiiat 
slwws  tbe  apf^icaat  aigaaisalioif  s  total 
operations. 


7.  Section  1918.128  is  amended  by 
removii^  pasagraph  (d)  and  revising 
paragraph  (b)  ami  (^,lo  read  as 
follows: 


fl94i.<2S   rafntaaa 


(b)  Filing  appHeeUoBS.  Intermediaries 
must  file  the  conq>lete  application,  in 
one  package.  Applications  received  by 
FmHA  will  be  revieared  and  ranked 
quarterly  and  funded  in  the  order  of 
priority  ranking.  At  tiie  intenaediary's 
direction  FmHA  may  retain  unsuccesful 
applications  for  consideration  in 
subsequent  reviews,  throu^  a  total  of  4 
quarterly  reviews. 

(c)  Loan  priorities.  Priority 
consideration  will  be  given  to  proposed 
intermediaries  based  on  ttie  following 
factors.  Points  will  be  allowed  only  for 
factors  indicated  by  well  documented, 
reasonable  plans  which,  in  the  iqiiaion 
of  FmHA.  provide  assurance  that  die 
items  have  a  high  probability  al  being 
accomplished.  The  points  awarded  wfll 
be  as  specified  in  eat^  paragraph  or 
subparagraph.  If  an  application  does  not 
fit  one  of  the  categories  Usted.  it 
receives  no  points  for  that  paragraj^  or 
subparagraph. 

(1)  Other  funds.  Pcnnts  flowed  onder 
this  paragraph  should  be  based  on 
dociimented  successful  history  or 
written  evidence  that  the  funds  are 
available. 

(i)  The  intermec&ry  will  obtain  non- 
Federal  loan  or  grant  funds  to  pay  part 
of  file  cost  of  die  idfimate  recipients' 
projects.  The  araoiBit  of  fands  from 
odier  sources  will  average; 

(A)  At  least  tOX  but  less  tiian  2S«  of 
the  total  project  cost— 10  points. 

(B)  Al  least  25%  but  less  than  80%  of 
the  total  prefect  cost — 90  points. 

(Q  50%  or  OKne  (tf  the  total  projeot 
cost — 30  points. 

(ii)  The  intennediaiy  wiH  provide 
loans  to  the  ultimate  recipient  from  its 
own  binds  (not  loan  or  granQ  to  pajf  part 
of  the  costs  of  the  ultimate  redpienHs' 
projects.  The  amoimt  of  non-FmHA 
derived  intermediary  <unds  will  average: 

(A]  At  least  10%  but  less  diaa  25%  of 
the  total  project  costs — 10  points. 

(B)  At  least  25%  but  less  than  50%  (tf 
total  pff(^t  costs — 20  poiiUs. 

^  80%  or  more  of  tc^  project 
costs — 30  points. 

(2)  Employment  For  computations 
under  this  pasagraph.  income  data 
shoidd  be  from  the  latest  decennial 
«ensus  of  the  United  States,  updated 
8oeor£ng  to  changes  in  oonsuner  price 
index  (CPRJ).  The  poverty  bne  used  wfll 
be  as  defined  In  sectton  879  (29  of  &e 
OonuHUiiity  Services  Blodi  Grant  Aet 
(42  US.C.  9902  fra.  fhumphxymeat  data 


used  wiH  be  drat  puhBshed  by  Hw 
Bureau  of  Labor  Statistics,  US. 
Department  of  Labor. 

(i)  The  median  bousenoM  iumine 
the  service  area  of  tiw  proposed 
intermediary  equals  the  folgaring 
percentage  of  the  pover^  Bne  far  a 
family  of  4: 

(A)  At  least  100%  bat  not  more  4 
110% — 5  points. 

(6)  At  least  80%  but  less  than  100%— 
10  points. 

(C)  below  80%— 15  points. 

(ii)  The  unemployment  rate  in  the 
intermediary's  service  area  equals  the 
following  percentage  of  the  nationaS 
unemployment  rate: 

(A)  At  least  100%  but  less  than  129% — 
5  points. 

(B)  At  least  125%  but  less  than  150%— 
10  points. 

[C\  150%  or  more — 15  points. 

(iin  The  intermecUary  will  require  as  a 
condition  of  eligibility  for  a  loan  lo  an 
ultimate  recipient  that  the  ultimate 
recipient  certify  in  writing  that  it  will 
employ  the  following  peracntage  «f  its 
woritforce  fnnn  memiiets  of  families 
with  income  below  the  poverty  bne. 

(A)  At  least  10%  but  less  than  20%  of 
the  woildorce — 5  points. 

(B)  At  least  20%  but  less  than  30%  of 
the  workforce — 10  points. 

(C)  30%  of  the  workforce  or  nere— 15 
pointe. 

(3)  Equity.  All  assets  of  Uie  DIP  fund 
will  serve  as  security  for  die  IRP  loan 
and  the  intermediary  will  contribute 
funds  not  derived  from  FmHA  into  the 
IRP  fund  along  with  die  proceeds  of  the 
IRP  loan.  The  amount  of  non-FntfiA 
derived  funds  contributed  to  the  IRH 
fimd  will  equal  die  ftdlowing  percentage 
of  the  FmHA  IRP  loan: 

(q  At  least  5%  but  less  dian  1S%— IS 
points. 

(ii)  At  least  15%  but  less  than  25%— 30 
points. 

(iii)  25%  or  more — 50  points. 

(4)  Experience.  The  interasediary  has 
actual  experience  in  making  and 
servicing  commercial  loans,  with  a 
successftd  record,  for  the  following 
number  of  full  years: 

(i)  At  ]eti;it  1  bat  less  than  9  years— 5 


(ii)  Al  least  3  bat  less  dian  5  years— 10 
points. 

(iii)  At  least  5  but  less  dtan  tO  years 
20  points. 

^)  10  or  more  yeaia— 30  prints. 

(5)  Community  representation.  The 
service  area  is  not  more  than  10  counties 
and  die  intermediary  utilizes  local 
opinions  and  experience  by  including 
community  representatives  on  its  fieard 
of  Directors  or  equivalent  oversi^it 
board.  For  purposes  of  Ais  section. 
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community  representatives  are  people, 
such  as  civic  leaders,  business 
representatives  or  banliers,  who  reside 
in  the  service  area  and  are  not 
employees  of  the  intermediary. 

(i)  At  least  10%  but  less  than  40%  of 
the  board  members  are  community 
representatives — 5  points. 

(ii)  At  least  40%  but  less  than  75%  of 
the  board  members  are  community 
representatives — 10  points. 

(iii)  At  least  75%  of  the  board 
members  are  community 
representatives — 15  points. 

(6)  Administrative.  The  Administrator 
may  assign  up  to  35  additional  points  to 
an  application  to  account  for  items  such 
as  geographic  distribution  of  funds  and 
emergency  conditions  caused  by 
economic  problems  or  natural  disasters. 
An  assignment  of  points  by  the 
Administrator  will  be  by  memorandum 
stating  the  Administrator's  reasons,  and 
that  memorandum  will  be  appended  to 
the  calculation  of  the  project  score 
maintained  in  the  case  file. 

{IMt.124    [AfiMndedl 

8.  Section  194&124(c)  is  amended  by 
adding  the  words  "Complete  Form 
FmHA  1948-2.  IRP  Project  Summary." 
following  the  word  "will"  in  the 
introductory  text 

9.  Section  1948.124  is  amended  by 
revising  paragraph  (a)  and  the  last  2 
paragraphs  of  (c)(2)  to  read  as  follows: 

|1Mt.124    FmHAevahMDonof 


(a)  FmHA  will  input  the  necessary 
data  via  terminal  screens  into  the  Rural 
Community  Facility  Tracking  System 
(RCFTS).  If  FmHA  so  desires,  a  Form 
FmHA  2033-34,  "Management  System 
Card — Business  and  Industry,"  may  be 
prepared  in  accordance  with  FmHA 
Instruction  2033-F. 


(€)••• 
(2)  *  •  * 

Pleaw  complete  and  return  the  attached 
Forai  FmHA  1942-48,  "Letter  of  Intent  to 
Meet  Conditions."  if  you  desire  that  further 
consideration  be  given  your  application. 
If  the  conditions  set  forth  in  this  letter  are 

not  met  within days  from  the  date 

hereof.  FmHA  reserves  the  right  to 
discontinue  the  processing  of  the  application. 
The  intermediary  wfill  be  notified,  in  writing, 
by  the  Administrator  or  designee  of  any  such 
discontinuances. 


the  security  instruments,  other 
docimients  used  in  closing,  and  a 
statement  that  administrative 
requirements  have  been  met  to  the 
Regional  Attorney.  The  Regional 
Attorney  will  review  the  submitted 
material  and  determine  whether  all  legal 
requirements  have  been  met. 

11.  Section  1948.149  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S1M8.149    Extittttts. 

•         •         •         •         • 

(d)  Exhibit  IV,  "Priority  Scoresheet". 
Dated:  July  3. 1990. 
La  Veine  Ausman, 

Administrator,  Farmers  Home 

Administration. 

(FR  Doc  90-22176  Filed  9-18-90;  8:45  am) 
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10.  Section  1948.128  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

{1M8.12S   LMneloelnB. 

(f)  When  the  loan  has  been  closed,  the 
administrator  or  designee  will  submit 


Anhnal  and  Plant  Health  Inspection 
Sarvica 

9CFRPart77 
[Docket  No.  90-1811 

Tubarculosia  In  Cattle  and  Bison;  State 
Designation 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Interim  rule. ^__ 

summary:  VVe  are  amending  the 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  Ohio  from  a  modified 
accredited  State  to  an  accredited-free 
State.  We  have  determined  that  Ohio 
meets  the  criteria  for  designation  as  an 
accredited-free  State. 
dates:  Interim  rule  effective  September 
19, 1990.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  20. 1990. 
ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  of  written 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  USDA. 
room  866,  Federal  Building,  6505  Belcrest 
Road.  HyatUviUe,  MD  20782.  Please 
state  that  your  comments  refer  to 
Docket  Number  90-181.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  and 
Independence  Avenue  SW., 
Washington,  DC  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS,  USDA, 
room  729,  Federal  Building,  6505  Belcrest 


Road,  Hyattsville,  MD  20782.  301-436- 

8715. 

SUPPLEMENTARY  information: 

Background 

The  'Tuberculosis"  regulations 
contained  in  9  CFR  part  77  (referred  to 
below  as  the  regulations)  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  Bovine 
tuberculosis  is  the  contagious, 
infectious,  and  commimicable  disease 
caused  by  Mycobacterium  bovis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  with,  or  exposed  to, 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  modified  accredited  States, 
or  nonmodified  accredited  States. 

The  criteria  for  determining  the  status 
of  States  (the  term  State  is  defined  to 
mean  any  State,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  are  contained 
in  a  document  captioned  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  1985  edition, 
which  has  been  made  part  of  the 
regulations  via  incorporation  by 
reference.  The  status  of  States  is  based 
on  the  rate  of  tuberculosis  infection 
present  and  the  effectiveness  of  a 
tuberculosis  eradication  program. 

Before  publication  of  this  interim  rule, 
Ohio  was  designated  in  S  77.1  of  the 
regulations  as  a  modified  accredited 
State.  However,  Ohio  now  meets  the 
requirements  for  designation  as  an 
accredited-free  State.  Therefore,  we  are 
amending  the  regulations  by  removing 
Ohio  from  the  Ust  of  modified  accredited 
States  in  S  77.1  and  adding  it  to  the  list 
of  accredited-free  States  in  that  section. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment.  It  is  necessary  to  change  the 
regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Ohio  as  an  accredited-free  State.  This 
will  provide  prospective  cattle  and 
bison  buyers  with  accurate  and  up-to- 
date  information,  which  may  affect  the 
marketability  of  cattle  and  bison  since 
some  prospective  buyers  prefer  to  buy 
cattle  and  bison  from  accredited-free 
States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 


u.s.aiu«e 


it 


wiB  I  iiniiiiw*— "I      ■»!«h»tM> 
received  wMia  Wdqra  flfpiMcatiaaeif 
this  hiteria  jvie  in  Ike  Fadenl  Ragistsr 
After  the  fwniaent  period  >dases.  we 
wiB  pubKsh  aaotlwr  docameat  in  tfks 
Fedanl  Rm^er,  induifiiig  a  discussion 
of  any  comaaents  we  receive  and  asy 
amenffanents  we  are  making  to  the  rde 
as  a  result  <tf  the  conunents. 

Executive  Ordar  122tl  aad  Bsgalsiiaf 
FlejdbtBly  Ad 

We  are  issning  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  detcimiwed  that  it  is 
not  a  "major  rale.*'  Bssed  on  infonnatiun 
oumpiled  by  nie  Department,  we  have 
determined  fltat  this  role  wil)  have  an 
effect  on  the  economy -of  less  ^a  ^SO 
million;  wffl  not  cause  a  jnajor  incteese 
in  costs  or  prices  for  ounsmners, 
ittdiviihial  industries.  Federal,  State,  er 
local  government  agencies,  <ir 
geographic  r^enr,  end  wffl  not  cause  a 
significant  advene  effect  on 
competitiaa,  eni|4oyinent.  investment, 
prodactivfty,  innovatioa,  or  on  the 
ability  of  United  St^es4>a8ed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  OBioe  oT 
Management  and  Budget  has  iiiai»cid  its 
review  process  reqmsed  by  Execative 
Order  12291. 

Cattle  and  bison  moved  interstate  are 
moved  for  slaa^er.  tor  use  as  breeding 
stock,  er  for  feeding.  Qiaaging  the  states 
of  Ohio  nu^  aErat  the  mariietability  of 
cattle  and  bison  fpom  the  State,  since 
some  prospective  cattle  aad  bison 
buyers  preier  to  iwycatde  and  hiaoa 
from  aoae^ted-free  States.  This  may 
result  in  some  beneficial  eceacHmc 
impact  OB  some  small  entities.  However, 
based  on  our  experience  in  siaAar 
desigiwtioBS  of  other  States,  the  impact 
sAiaidd  not  be  significant 

Under  these  ciicumstances.  the 
Admiiustrator  <rf^e  Ammd  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  wiO  not  have 
a  significant  economic  impact  on  a 
subitantial  nnnd>er  of  small  entities. 

Papaneoni  Reihutiun  Ad 

This  rule  contains  no  faiformation 
coIIecfioB  er  reconflcec^psig 
ivquiivmuuts  uuder  Ae  IHiperwoni 
Reduction  Ad  of  1900(44  U.SJC  S9in  e^ 
aeq.].       1 1 

Eiiacutive  Older  12S93 

This  prefpaa/acttvfty  is  hated  hi  the 
CateiqgofPuifaalPimiMticAsiialaBce 
under  MJttS  and  is  suhiect  te  Execative 
Order  US^wUch) 


with 

State  and  local  cfficials.  \Bme  7  GHR  part 
sots,  subpart  V.) 

lister  Sufcjeds  hi  9  CFK  Part  77 

Airimd  dieeasea,  BiaoM,  Cattte, 
TTanepeitatian,  TabeiGalesis. 

Accor^ngly.  we  are  amending  9-GFS 
part  77  as  fo^ows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  foUows: 

Audnrity:  21  US.C  111.  n4.  t14a.  llS-tlT. 
12a  121. 134b,  134f;  7-CFR  M7.2.61,  and 

371.2(d). 

{  77.1    [Amendadl 

2.  Section  77.1,  paragraph  (2)  of  the 
definition  for  "Modified  accredited 
state"  is  amended  by  removing  tThio.". 


S  77.1 

3.  Section  77.1,  paragrapSi  tZ)af  the 
definition  for  "Accredited-free  state"  is 
amended  by  adding  **Ohio,*' 
Immediately  before  "Oklahoma,**. 

Done  in  Waafaington,  IXX  ttiit  Mlkday  of 
September  19IX). 
)aiB08  W.  dosser. 

Administrator,  Animal  and Ptant  HeatA 
Inspect imn  Service. 
tFR  Doc  90-22174  HM«-ie«c  i:4S  aa^ 

eitUNO  CODE  341S44-M 


OEP  ARTIICNT  OF  TRANSPORTATIOfl 
Federal  Avtoflon  AdnMslniSon 
14  CFR  Parts  21  and  23 

>lia.2S-ACC- 


Spedal  Conditions;  Beech  Model  55 
Series  Ail  planes,  Clerlronir  FBgW 
Inetnimem  Systeas  <EFIS) 


;  Federal  Aviatien 
Administration  (FAA).  DOT. 
action:  Final  special  condition 
amendoient  Na  1  to  special  conditions 
No.  28-ACE-^7.  

tUMMAWr  This  amended  special 
contfitioB  is  beag  issaed  te  del^e  Am 
reqairement  la  protsd  the  electronic 
TU^iastoaBient  ^rstem  (ERS)  ban 
high  energy  radiated  eledromagnctic 
fields  (HERF)  ia  the  Beach  hiedel  55 
I  sxtplanes.  The  deletion  of  dw 


FOR  rvnVrlBn  IPIFOHMATION  * 

ErviaR.  Dvoak,  Aerospace  Eagineec 
Standards  Office  (ACE-lttQ.  Aircraft 
Ceftincation  Service,  Central  Region. 
Federal  Aviation  AdmiiustFation.  roan 
1544.  eOl  East  12th  Street  Fedenl  Office 
Building.  Kansas  Gty.  Missotiri  1M10B. 
telephone  (810)  42^-5088. 


HERF  lequifement  far  this  I 
needed  to  make  this  special  < 
conmsleat  with  cuRtnt  FAA  policy.  This 
aau»dment  will  pennit  timely  iesaence 
of  the  ^ap^maaluA  Type  Certificate. 

EFTECffVC  date:  Octobaria  ISM. 


Background 

On  March  23, 1988,  King  Radio 
Corporation,  Olattie,  Kansas  suhmtHed 
an  api^ication  Uh  sttppleaieatd  ^ipe 
certificate  (STC)  approval  of  thedoaiyi 
changes  necessary  to  install  a  King  VS- 
40  Electronic  FK^t  hMftrwnenl  Oyalw 
(EFfS)  on  the  Beech  Model  55  aifflhme. 
This  installation  incorporates  an 
electronic  attitude  director  indicator 
(EADI)  and  electronic  horieowtal 
situation  indicator  (EHSI)  in  Heu  efthe 
traditional  mechanical  or 
electromechanical  displays  providing 
similar  information  to  the  flight  crew. 

^>eciat  conditions  No.  23-ACE-(7 
were  issued  on  December  14, 1988,  and 
contain  the  airworthiness  standards  lor 
^e  installation  of  EFIS  and  fiie 

protection  (rf  it  from  high  energy  

radiated  electromagnetic  fields  fhBKi*'i 
for  the  Beech  Model  55  series  airplanes. 
Hiey  were  published  in  the  Federal 
Renter  en  January  4. 1990  {55  FR  270]. 

On  January  30, 1990,  the  Aircraft 
Engineering  Division  (AIR-100).  Federad 
Aviation  Administration,  issaed  a 
memorandum  stating  that  the  HERF 
requirements  are  not  required  for  aa 
sf^icatifMi  for  wtpplementai  type 
certificate  (STC)  in  conjundion  with  aa 
EFIS  installation  if  tiw  atyhcatian  was 
made  prior  to  Deoemi>er  &.  198iL  This 
effective  date  is  based  en  the 
consideration  that  the  applicant  he 
advised  ei  the  FSRF  requirements  ia  tiie 
eariy  stages  of  the  STC  project  Hits 
special  condition  amends  special 
condition  No.  23^C&-47  to  ddele  the 
requirements  of  protectioH  ef  oitical 
systems  from  HERF  for  tkas  parti  cider 
QIS  instaUatian  since  ttte  af 
date  for  this  STC  projed  v 
December  5. 1988. 

Type  Certificafioa  Basis 

The  type  certification  basts  lor  the 
Beech  Model  S5  airplane  is  as  Eidlows. 
Part  3  of  the  Civil  Aviation  Regulation 
tCAR),  as  amended  to  May  15, 1956.  and 
i{  23.1365(c)  and  23.1387(e}  ef  part  23  of 
the  Federal  Regulations  (FAR),  effective 
February  1, 1965,  as  unended  by 
amendment  23-12.  special  oondttwna 
No.  23-ACE-47.  and  the  amended 
apacial  conditioR  aAopied  by  this 
rulemakiag  action. 
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DiscussioD 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  i  11.49,  after  public  notice,  as 
required  by  St  11.28  and  11.29(b). 
effective  October  14, 1980,  and  may 
become  part  of  the  type  certification 
basis,  as  provided  by  S  21.101. 

The  proposed  type  design  of  the  Kmg 
EFS-^  EFIS  installation  in  the  Beech 
Model  55  airplane  contains  a  number  of 
novel  and  unusual  design  features  not 
envisaged  by  the  applicable 
airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  applicable  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  or  unusual  design  features  of  the 
King  EFS-40  EPIS  installation  in  the 
Beech  Model  55  series  airplane. 

Special  conditions  will  also  be 
applicable  to  all  Beech  Model  55  series 
airplanes  for  installation  of  similar  EFIS 
(not  limited  to  the  same  manufacturer] 
without  further  amendment  of  the 
special  conditions. 

Coodusion 

This  action  affects  only  certain  novel 
and  unusual  design  features  discussed 
for  installation  in  the  Beech  Model  55 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

The  substance  of  this  amended 
special  condition  is  the  deletion  of  a 
design  requirement  in  accordance  with 
FAA  policy.  Since  this  action  results  in 
the  deletion  of  a  technical  amendment  in 
which  the  public  is  not  particularly 
interested,  notice  and  public  comment 
procedure  are  unnecessary  under  5 
U.S.C  553(b).  This  amended  special 
condition  is  being  issued  and  made 
effective  30  days  from  the  date  of 
publication. 

Li8tofSubjecUinl4CFRFarts21aiid    - 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  and  Safety. 

The  aatfaority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sectioiu  313(a).  601.  and  603  of 
the  Federal  Aviatioa  Act  of  1958;  as  amended 
(40  U.&C  1354(a).  1421.  and  1423):  40  U.S.C 


106(g):  14  CFR  21.16  aad  21.101;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  condition  is  issued 
as  part  of  the  type  certification  basis  for 
the  Beecli  Model  55  series  airplane  that 
incorporates  the  design  features 
discussed. 

Special  condition  No.  23-ACE-47  is 
amended  by  deleting  paragraph  2, 
Protection  of  Electronic  Flight 
Instrument  Systems  bom  High  Energy 
Radiated  Electromagnetic  Fields 
(HERF). 

Issued  in  Kansas  City,  Missouri  on 
September  7, 1990. 
Bany  D.  Clements. 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc  90-22131  Filed  9-18-90;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  89-NM-7S-AO;  Amdt  39-«737] 

Alrworthin«M  Directives:  Boeing 
Model  747  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnOifc  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
replacement  of  the  trailing  edge  flap 
track  fail-safe  straps  and/or 
replacement  of  the  strap  attachment 
bolts.  This  amendment  is  prompted  by  a 
report  of  a  failure  of  the  fail-safe  strap, 
which  resulted  in  the  outboard  end  of 
the  affected  flap  contacting  the  runway 
during  landing.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  flap  during  flight,  resulting  in  partial 
loss  of  the  controllability  of  the  airplane, 
possible  secondary  damage  to  the 
airplane,  and  a  hazardous  to  persons  or 
property  on  the  ground. 
fFPECnVE  DATE:  October  22, 1990. 
AOOllESSes:  The  applicable  service 
information  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Land  Avenue  SW.: 
Renton.  Washington. 

FOR  FURTHER  MFORMATKNI  CONTACT: 

Mr.  Richard  H.  Yarges.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2773. 


Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.; 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747  series  airplanes, 
which  requires  replacement  of  the 
trailing  edge  flap  track  fail-safe  straps 
and/or  replacement  of  the  strap 
attachment  bolts,  was  published  in  the 
Federal  Register  on  May  21, 1989  (54  FR 
28050). 

This  amendment  is  prompted  by  a 
report  of  a  failure  of  the  fail-safe  strap. 
which  resulted  in  the  outboard  end  of 
the  affected  flap  contacting  the  runway 
during  landing.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  flap  during  flight,  resulting  in  partial 
loss  of  the  controllability  of  the  airplane, 
possible  secondary  damage  to  the 
airplane,  and  a  hazard  to  persons  or 
property  on  the  ground. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  stated  that  the 
proposed  AD  lacks  justification  and 
requested  that  the  proposal  be 
withdrawn.  The  reasons  cited  are  . 
summarized  as  follows: 

1.  There  have  been  no  further 
incidents  of  fuse  pin  failures  since 
improved  fuse  pins  were  installed  in 
accordance  with  AD  83-08-02. 
Amendment  39-454a 

2.  There  is  no  regulatory  basis  for 
requiring  the  fail-safe  strap  since  the 
Boeing  Model  747  is  certified  to  be 
capable  of  safe  flight  and  landing  with  a 
missing  flap  assembly.  There  have  been 
five  in-flight  failures  of  flap  b-acks  in 
service,  and  control  of  the  airplane  was 
maintained,  as  certified,  in  each  case. 

3.  Prior  to  the  June  7. 1978.  incident  in 
which  the  flap  track  fail-safe  strap 
failed,  there  were  two  other  incidents 
reported  of  in-service  failure  of  the  fuse 
bolts  in  which  the  structural  integrity  of 
the- fail-safe  straps  was  proven.  The 
third  incident  in  which  the  strap  failed 
was  probably  an  isolated  case. 

4.  The  improved  fail-safe  strap  design 
has  not  been  proven  by  test;  therefore, 
there  is  no  proof  It  will  work  any  better 
than  the  existing  design. 

The  FAA  does  not  concur  with  the 
commenter's  suggestion  to  withdraw  the 
proposal  for  the  following  reasons: 

The  FAA  acknowledges  that  Item  1  is 
correct;  however,  it  is  to  be  noted  that 
the  forward  end  clevis  is  subject  to 


corraaJon  and  crackia^  as  described  in 
Boeing  Service  Bulletin  747-5Z-223t> 

Althou]^  the  points  made  inlteaM  2 
and  3  oiay  be  tcuflu.  the  FAA^ 
nevertheless,  has  detecmined  tlkat,  iii 
light  oTthe  consequence  of  such  a 
faitbre.  particulariy  if  it  were  to  ocott 
during  a  critical  phase  of  landing,  the 
likelihood  of  fbtlire  failures  £> 
sufficiently  g^at  to  warrant  the  acttans 
required  by  this  AD. 

As  for  B^  4,  the  FAA  has  determined 
that,  based  en  analysis,  the  improved 
fail-safe  sttap  instailatkm  provides  the 
necessary  durafailfty  to  fuocthm  uutSt 
detection  of  a  Ibii'ure  at  the  forward 
attdchment  of  the  (tap  track  a  made 
before  loss  of  the  flap  occnrs. 

If  the  AD  is  not  withdrawn,  several 
commenters  suggested  that  tbe 
compliance  tfme-be-extendied  to  be 
consistent  with  the  compliance  times  fi»r 
another  AD  actions  issued  for  more 
critical  problems  and  to  provide  time  for 
the  availability  of  parts; 
Notwidntanding  the  discussion'  above. 
the  FAA  concurs  that  the  compliance 
time  for  the  incorporation  of  the 
improved  fail-safe  strap  can  be 
extended  from  the  proposed  2  years  to  4 
years  without  cemppomising  safety,  for 
the  following  reasons:  The  FAA  baa 
already  mandated  inspections  of  the 
forward  end  of  earfy  design  flap  tracks 
every  300  Imdings  ^efeEoice  AD  88>-a5- 
04,  Amendment  39-«148  (54  FR  775a 
February  23. 198^  wiiich  will  detect  a 
failed  flap  track  forward  end  clevis  or 
clevis  pia.  la  addition,  the  FAA  intends 
to  propose,  as  part  of  the  Model  747 
aging  airplane  inspection  program, 
directed  inspections  of  the  forward  end  - 
clevis  of  flap  tracks  as  described  in 
Boeing  Service  BuUetia  747-67-2231 
which  will  detect  structural  distsess  and 
prevent  failure  o£  \befotviatd  flap  track 
attachment.  Finally,  extending  the 
compliance  time  for  incorporation  of  die 
improved  fail-sa£e  strap  to  4  ye»s 
makes  it  consistent  wMh  the  compliance 
times  of  the  ether  modifications  which' 
are  mandated  by  AD  90-06-08  Car 
service  problems  of  equal  crilicality,  (AD 
90-06-06  i&  the  Model  747  aging  airplane 
modification  program  which,  undertakes 
the  modification  of  certain  critical 
structure  to  reduce  the  reliance  on 
inspection  to  maintain  safety).  The 
manufacturer  has  advised  thai  an  ample 
number  of  nequised  parts  wiS.  be 
available  within  this  revised  ffr>n»pliani:;^ 
time. 

One  conunenfer  requested  that  alT 
references  to  the  service  bulletin  in  tfie 
final  nile  indudie  the  phrase,  *****  or 
later  FAA-approved  service  bulletin 
revisions."  since  this  feat^iee  may  save 
the  airlines  iSme  if' Boeing  revises  the 
bulletin.  The  FAA  does  not  concur,  since 


tft  do  sa  would,  nal  he  eonsisteat  wife 
FAA  policy  in  thai  regard.  Latat 

rcviatona  e{  the  santice  bulletia>na|r  1m 
approved  as  ani^tcniate:BMaiis.oC 
compliance,  as  peevided  by  para^-apk 
C.  of  the  final  rule. 

Parapaph  CL  of  the  finai  bu^  has  been 
revised  la  specify  the  cnrtcnt  procedase 
for  subautting  requests  £ac  approval  of 
alienate  neana  of  oompliance. 

After  easeful  seview  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  detenaiaed  that  air 
safety  and  the  public  interest  pequire  tiM 
adoption  of  the  rule,  with  the  changes 
noted  above.  The  FAA  has  datemdned 
that  these  changes  will  neither  iocrtase 
the  economic  burden  en  any  operator 
nor  increase  the  scope  of  the  AD. 

There  are  approximately  565  Model 
Z47  scries  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  150  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  tkat 
it  will  take  approximately  80  aanhours 
per  airplane  to  accomplidi  the  re<{uired 
actions.,  aad  that  the  average  labor  cost 
will  be$4Ssper  manhour.  Re^iired  parts 
wiU  cost  approximately  $26,000  per 
airplane.  &i8ed  en  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3^480,000: 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govemownt  Therefore,  in  accordance 
with  Executive  Order  12S12,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  poeparation  of  a 
Federalism  AssessBKoL 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "meioff 
rule"  under  Executive  Order  12291;  (2)>  is 
not  a  '^si^iificant  rule"  under  DOT 
Regulatory/  Policies  and  Procediires  C^ 
FR  11034;  February  2a,  1979};  and  (3)  vh& 
not  have  a  significant  economic  impact^ 
positive  OT  negative,  on  a  suhstantiali 
number  ef  small  entities  under  the 
criteria  of  the  Regaiatory  Flexibilkfy  Act. 
A  final  evaluatioa  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  ef  ft  may  he 
obtained  fitom  the  Rak»  Docket. 

Ust  of  Subjects  in  U  CFR  Part  39 

Air  Traosportatioa,.  Aircraft,  Aviation 
safety..  Safety. 

AdsptwR'  ^f  (bo  AmewnneBl' 

Acconfingfy,.  pursuant  t»the  authority 
delegated  to  me  by  the  Admioistsatac» 
the  Federal  Aviation  Adininistralian 
amends  14  CFR  part  SS-of  the  Federat 
Aviation  Re0iIations  aa  fblTows: 


PART9»-{AyENDED] 

1.  The-aatitarillpeftBtfB 
continues  to  read  as  foUows: 

Aulfaarilv:4ftaS.Cl354M.  Mn  aBdM23i, 
49  UACKIBW  diewiawiPub.  L I 
lanuaiy  12. 1983):  and  14  CFR  11.08. 


§39.13    It 

2.  Section  39.13  is  amended  by  i 
the  following,  new  airworthiness 
directive: 

Boeing:  Applies  ta  Modal  747  senea 
airplann,  listed  in  Boeing  Sarvka 
Buflelfn  747-S7-ZI87,  Revision  Z,  dMfed 
December  TS,  T9BZ,  ceittncstev  in  any 
catego^.  GoRiphmce  ratpiina  ae 
indiostvd,  tnilma  pravioualy 
■Bcoraptiabed. 

To  prevent  failure  of  the  mtliag  e^lge  fhp 
track  fifHl-Bafe  atrapa,  acconipiish  Ihr 
Tiiiiowiiig: 

A.  WttiiiB  4  yasra  from  Iha  effccffvrdateof 
this  AD,  replace  «M  dceign  tniKng  edge  flap 
tradi  tail-aafe  straps,  if  imtaiied,  wMfr 
improved  fail-safe  atrapa,  and  i<epiiM»balt» 
having  a  grip  kngth  wliidi^  is  toe  alrait  widk 
bolts  having  the  oacMct  grip  length,  av 
applicable,  in  accordance  wtdiDauiiig. 
Service  Bulletin  747-«7-2iaz,  ReviaMB  2.. 
dated  Qeceml>er  15, 1982. 

B.  Special  flight  pennits  may  be  iaaued  in 
accordance  with  FAR  21.197  and  Zl.lflB  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tltia  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  tha  onnpliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,. 
Seattle  Aircraft  Certittcation  Oflice  [ACOU 
FAA.  Transport  Airplane  Qtectorate. 

No(e:  The  request  should  be  submittad 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sect  to  the  cognizant  FAA  Principal 
Fhspector.  (PI).  The  PI  will  then  forward 
comaents  or  concurrence  to  the  Seattle  ACO. 

All  persons  affected  Iqr  Kiia  directive 
who  have  not  already  reoeiwed  the 
appcupriata  service  doennents  ban  the 
manufacturer  aiay  obtain  copies  upon 
request  to  Boeing  Conmetcial  Airplane 
Croup.  P.O.  Box  3707,  Seattle. 
Washington  98124  These  documents 
may  he  examined  at  the  FAA,^ 
Northwest  Momtain  Regioii,  ISR  Lind 
Avenue  SW.,  Rentoni  Washingtoiii 

This  amendment  becomes  eETeetiva 
October  22, 1990. 

I8.<>jed  in  Renton,  Washhiglon..on 
SeptemfoerA,  1990. 

Darrell  M.  PodSr— > 

Acting  Uaaager,  TtansponJUrptaae 

Directorate,  Aircraft  CectifKatian.  SarvKM 

[FR  Ddc.  99-22128  Fil«t9-TS-«a  8:45  amf 

BNXWn  coos  4S1S-1S-« 
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7451 


AVWOnnMMS  UWCIIVW;  BOWfly  Of 

CsnMtat  LtiL,  ds  ttavMMKl  Division, 
Modd  DHC-»-100  SariM  AlrplanM 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Hnal  rule. 


t:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  HavUland 
Model  DHC-8-100  series  airplanes, 
which  requires  modification  of  the  cowl 
door  latch  arrangement  and  installation 
of  pressure  relief  features  on  both 
engine  cowlings.  This  amendment  is 
prompted  by  reports  of  two  in-flight 
engine  fires  wherein  the  engine  cowl 
doors  came  open  or  came  off,  rendering 
the  engine  fire  extingiiishing  system 
ineffective.  This  condition,  if  not 
corrected,  could  result  in  loss  of  engine 
fire  extinguishing  capability,  and 
subsequent  fire  damage  to  the  structure 
and  the  hydraulic  system. 
EFFECnvi  OATC:  October  26. 1990. 
ADonntBB:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada.  Ltd,,  de  Havilland 
Division.  Gairatt  Boulevard.  Downsview 
Ontario  M3K 1Y5,  Canada.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Moimtain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington, 
or  at  the  FAA.  New  England  Region. 
New  Yoric  Aircraft  Certification  Office. 
181  South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  YoiiL 
TOR  njNTHCN  MTORMATION  CONTACT: 
Mr.  Richard  P.  I^esel,  Propulsion  Branch. 
ANE-174:  telephone  (516)  791-7421. 
Mailing  address:  FAA,  New  England 
Region.  New  York  Aircraft  Certification 
Office.  181  South  Franklin  Avenue,  room 
202.  Valley  Stream.  New  Yoik  11581. 
aumJEMBITAIIV  MTONMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airwortttiness  directive,  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
series  airplanes,  which  requires 
modifioation  of  the  cowl  door  latch 
arrangement  and  installation  of  pressure 
relief  features  on  both  engine  cowlings. 
,  was  published  in  the  Federal  Register  on 
May  8. 1990  (55  FR 19064). 

Interested  persons  haws  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requested  that  (he 
FAA  cancel  issuance  of  the  proposed 
rule  for  the  following  reasons: 


1.  The  FAA  has  failed  to  show  that  an 
unsafe  condition  exists; 

2.  Here  is  no  regulatory  requirement 
for  the  nacelle  to  withstand  the  dynamic 
pressure  rise  associated  with  the 
explosive  ignition  of  fuel  vapon 

3.  The  FAA  has  concluded  that 
designing  a  nacelle  to  completely 
wittutand  explosions  is  not  practical 
and  the  regulatory  design  pUlosophy  is 
to  minimize  the  probability  of  an 
explosion  occurring; 

4.  There  has  been  only  one  case  of  a 
nacelle  door  coming  open  or  off  from  in- 
flight fire/explosion,  not  two  as 
indicated  in  the  Notice; 

5.  Specific  FAA  guidance  or  policy 
information  does  not  exist  regarding 
nacelle  explosion/overpressure  design; 
and  « 

6.  If  a  deficiency  exists  at  all.  it  lies  in 
the  regulations,  not  with  the  Model 
DHC-6. 

The  FAA  responds  to  the  commenter's 
issues  as  follows: 

1.  The  FAA  does  not  concur  with  the 
suggestion  that  an  imsafe  condition  does 
not  exist.  The  incidents  described  in  the 
preamble  to  the  Notice  substantiate  the 
existence  of  an  unsafe  condition.  In  one 
of  the  incidents  the  first  officer  observed 
a  "flash"  from  the  right  engine.  The 
center  access  panel  on  the  left  side  of 
the  right  nacelle  was  then  seen  to  be 
missing.  Subsequent  use  of  the 
propulsion  fire  extinguishing  system 
was  ineffective. 

2.  The  FAA  concurs  that  there 
currently  is  no  regulatory  requirement 
for  the  nacelle  to  withstand  the  dynamic 
pressure  rise  from  explosive  ignition  of 
fuel  vapor.  A  proposed  regulatory 
amendment  to  FAR  part  25.1193. 
"Cowling  and  nacelle  skin,"  is  in 
process  to  improve  cowl  retention  in  the 
event  of  an  explosion.  However,  the 
proposed  part  25  amendment  would  not 
be  retroactively  applicable  to  the  Model 
DHC-8-100.  Therefore,  the  FAA  has 
determined  that  this  AD  action  is 
required  to  ensure  cowl  retention 
improvements  on  the  Model  DHC-8-100. 

3.  The  FAA  concurs  that  practical 
nacelle  designs  cannot  contain  all 
explosion  scenarios  without 
deformation  and/or  loss.  However,  the 
Model  IMhIC-8-100  service  history 
demonstrates  that  the  nacelles  have  a 
need  for  improved  retention  in  the  event 
of  explosions.  The  FAA  also  concurs 
Uiat  action  should  be  taken  to  minimize 
the  probability  of  explosion.  Tlie  FAA 
has  determined  that  all  VS.  operators 
coBplied  with  Pratt  and  Whitney  Alert 
Wire  05-267509.  No.  25-040378.  dated 
April  19, 1088,  which  recommends 
inspection  of  all  Pratt  and  Whitney 
PWlOO  series  engines  and  spare  fuel 
pumps  to  ensure  that  all  hig^  pressure 


fuel  pump  filter  covers  are  properly, 
installed  and  torqued. 

4.  The  FAA  disagrees  that  there  has 
been  only  one  incident  of  in-flight  fire/ 
explosion  where  the  cowl  doors  came 
open  or  off.  The  first  incident  occurred 
in  1987.  In  that  incident,  the  nacelle 
doors  where  blown  open  from  fire/ 
explosion.  Extinguishant  disdtarge  was 
ineffective  in  stopping  the  fire.  The 
airplane  made  a  successful  landing  and 
ground  fire  equipment  extinguished  the 
fire.  The  second  incident  occurred  in 
1988.  In  this  incident,  a  nacelle  panel 
was  blowrn  off  from  in-flight  fire/ 
explosion.  Again,  extinguishant 
discharge  was  ineffective  at  stopping 
the  fire.  The  airplane  also  landed 
successfully  but  subsequently  lost 
directional  control  due  to  loss  of 
hydraulics  and  was  damaged  from 
striking  ground  equipment  aiid 
structures. 

5.  The  FAA  concurs  that  there  is  no 
specific  guidance  or  policy  information 
for  nacelle  explosion/overpressure 
design.  Such  guidance  and/or  policy 
may  result  from  the  regulatory  action  in 
process,  mentioned  above,  on  improving 
nacelle  retention.  However,  in  the 
interim,  the  FAA  has  determined  that 
the  modifications  required  by  this  AD 
action  will  improve  the  overpressure 
retention  capability  of  the  engine 
forward  side  cowling  doors. 

6.  The  FAA  acknowledges  that 
currently  there  may  be  a  regulatory 
deficiency  with  respect  to  engine  nacelle 
latching  and  pressure  relief  design 
requirements.  However,  as  explained  in 
the  preamble  to  the  Notice  and 
reiterated  above,  the  FAA  has 
determined  that  an  unsafe  condition 
exists  on  the  Model  DHC-8  in  that  the 
propulsion  system  fire  protection  system 
can  be  rendered  ineffective  if  an  engine 
compartment  explosion  occurs.  Such  a 
situation  could  lead  to  subsequent  fire 
damage  to  the  airplane  structure  and 
hydraulic  systems.  The  FAA  has 
determined  further  that  the  existing 
current  technology  (specifically  the  cowl 
door  retention  latch  arrangement 
modification  and  pressure  relief  features 
on  the  engine  cowling,  required  by  this 
AD  action)  adequately  addresses  the 
identified  unsafe  condition  by  providing 
improved  overpressure  retention 
capability  of  the  engine  forward  side 
cowling  doors. 

This  commenter  also  indicated  that 
compliance  within  180  days  after  the 
effective  date  of  the  AD  is  too  short  and 
a  one  year  compliance  time  is  more 
appropriate  in  order  to  assure  that 
modification  kits  are  available  to  all 
U.S.  operators.  The  FAA  concurs  tiiat 
the  compliance  time  can  be  extended 


somewhat  The  manufacturer  has 
recently  advised  the  FAA  that  the 
required  modification  kits  could-be 
made  available  to  U.S.  operators  by 
|une  3a  1991.  Da  consideration  of  the 
number  of  airplanes  to  be  modified  in 
the  U.S.  fleet  (approximately  35], 
modification  kit  availability,  and 
modification  time  (approximately  240 
manhours),  the  FAA  has  determined 
that  the  conqiliance  time  may  be 
extended  to  300  days  after  the  effective 
date  of  the  AD  without  adversely 
affecting  safety.  The  final  rule  has  been 
revised  accordingly.  In  the  interim,  the 
requirements  of  Pratt  and  Whitney  Alert 
Wire  05-267509,  No.  25-040378.  dated 
April  19, 198&  will  serve  to  decrease  the 
probability  of  engine  fires  and/or 
explosions. 

A  second  commenter  supported  the 
basic  intent  of  the  proposed  AD,  but 
recommended  that  the  compliance  time 
be  reduced  from  180  days  to  90  days 
after  the  effective  date  of  the  AD.  The 
commenter's  reason  for  wanting  the 
change  is  the  potential  imsafe  condition 
that  could  arise  from  an  engine  fire/ 
explosion.  The  FAA  does  not  concur 
that  the  compliance  time  should  be 
reduced  from  180  days  to  90  days.  For 
the  reasons  described  above,  the  FAA 
has  determined  that  the  revised 
compliance  time  of  300  days  is 
appropriate.  The  currently  existing 
safety  measures  will  assure  safety  in  the 
interim. 

Paragraph  B.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
an  alternate  means  of  compliance. 

The  economic  analysis  paragraph  in 
the  preamble  to  the  Notice  inadvertently 
indicated  that  the  number  of  manhours 
required  to  accomplish  the  modification 
was  120  manhours  per  airplane.  The 
economic  analysis  paragraph,  below, 
has  been  revised  to  clarify  that  the  total 
manhours  per  airplane  to  accomplish  the 
modification  is  240  manhours;  that  is, 
120  manhours  per /ioce//e.  The  total  cost 
impact  of  the  AD  on  U.S.  operators  has 
been  revised  accordingly. 

After  careful  review  o(  the  available 
data,  including  comments  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  These  changes  will  not 
bicrease  the  scope  of  the  AD. 

It  is  estimated  that  35  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  240  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  required 
modification  kit  will  be  supplied  to  the 
operators  at  no  cost  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 


on  U.S.  operators  is  estimated  to  be 
$336,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  die  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  nile  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  bi  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safefy,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regiilations  as  follows: 

PART39— {AIAENDEDJ 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-449, 
January  12, 19B3);  and  14  CFR  11.89. 

f39.1S   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing  of  Canada,  Ltd^  De  Havilland 

Diviaiaa:  Applies  to  de  Havilland  Model 
DHC-S-100  series  airplanes.  Serial 
Numbers  1  through  1S6  and  158  through 
193,  certificated  in  any  eategoiy. 
Compliance  is  required  within  300  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  deformation  or  loss  of  the 
engine  forward  side  cowl  doors  due  to 
compartment  overpressurization,  and 
subsequent  loss  of  fire  extinguishii^ 
capability,  accomplish  the  following: 

A.  Modify  the  cowl  door  retention  latch 
arrangement  and  install  pressure  relief 
features  on  both  engine  cowlings,  in 
accordance  with  the  Accomplishment 
Instructions  in  de  Havilland  Service  Bulletin 


No.  6-71-13,  Revision  C  dated  January  12. 
1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office 
(ACO),  ANE-170,  FAA.  New  &igland  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  New  York  ACO,  and 
a  copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Manager, 
New  York  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltd.,  de 
Havilland  Division,  Garratt  Boulevard,    ' 
Downsview,  Ontario  M3K 1Y5,  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  FAA,  New  England  Region. 
New  Yoric  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  room  202. 
Valley  Stream,  New  York. 

This  amendment  becomes  effective 
October  20. 1990. 

Issued  in  Rentoa  Washington,  on 
September  10, 1990. 

Leroy  A  Kddi, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  90-22130  Filed  9-18-40;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  90-NII-177-AO;  Amdt 
3»-^44] 

AirworthinMs  DiroctiVM;  Britisli 
Aofospaco  Viscount  Modol  700, 800. 
and  810  Sariaa  Alrplanaa 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAllv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Viscount  Model  700, 800,  and  810  series 
airplanes,  which  requires  repetitive 
visual,  X-ray,  ultrasonic,  and  dye 
penetrant  inspections  to  detect  cracks 
and  corrosion  in  the  inboard  and 
outboard  engine  nacelle  structures  on 
the  left  and  ri^t  wings;  replacement  of 
any  cracked  fittings  and  mating  struts; 
and  treating  or  replacement  of  any 
corroded  fittings  or  struts,  if  necessary. 
This  amendment  is  prompted  by  several 


ifcdfcwi  Kigbhr  /  ¥>l  3S,  Woi^  Itg  /  YNdheaday  Sgptpnbcr  19t  vam  /  Rales  and  RJggufciaaM 


Federal  Register  /  Vol.  55.  No.  182  /  Wednesday,  September  19,  1990  /  Rules  and  Regulations   38541 


lower  eye  mat  fittiags-dHe  to  fatigue 
taSmrnartHtan  eoiiuaion.  Ibci 
canAtoi^  iTaof  eanecftd  cQwItf  MsuR 
in  TwlucadatawtanluitegKily  ef  Ibe 
engioe 


KingdoiB.CAAltosclaafifiBttiM 
Aerospace  alert  telex  as  mandaloiiE;. 

•m»  sii^w  nawW  JaMaarfs  -^ 
tat  die  Uultod  Kiofdaai  aadiilpa 


tlbeanpifeaUlrsanrior 

ihfbmalhia  Bay  be  oMiiiicif  froar 
BritfAitass!Maft.PtC  librarian  fee 
SeiwKaBidaliBa.PXL  BoM.17«M,  DoBas 
International  /utpoA,  WaakiiigtaB.DC 
ZOSM^OnCI^is  iafaBBattoB  mas  1*- 
exaaa^s*  at  Iha  FAA.  Hocthwait, 
Monntai*  Ttaiiaii.  Tlwwpaii  AinriMfr 
DiiMcia— k;  HOt  lindi  Awcnae  SW^ 
Rantoiw  ¥fasfcington> 

Mr.  WittamSehraadeff.  Stendawtoatioa 
Branek  AlAMtia;  tdaphoM  (208)^  227- 
210.  KbillBtaddaesr.  FAA^Narlbweafr 
Mbmitaia  Begjon.  Traaafott  Airptaaa 
DiMctaBia.  IflBl  Lind  Avenoa  SW^. 
RmaMm,  Waakii«to»  88Q»r4Q66. 

United  Kn^iisa^  C3*t  Avia^a 
Aathsrity  (CAA^  i»  accardaace  witft< 
existtagprovisiena  of  a  biluairat 
acnrardnnsa  agreement,  feas  notified 
theFAA  of  aa  iimafe  caBdWaawMcfc 
may  exist  on  ail  BritSsk- Aerespaca 
ViscotMti  Model'  TOa.  ••«»  and  810  seises 
airplanes.  There  have  beea  recent 
reports  of  cvaeked.  and  sepanted  nacaHe 
lower  eye  end  fittings  due  to  stress 
coiTosion  or  fatigue  failure.  This 
conditioa.  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  tiie 
engine  aace&e  support  siroctuies. 

British  Aerospace  has  issued  Alert 
Telex  No.  90/1,  dated  July  0,  lOSa  which 
describes  procedures  fore  ene'^iine 
visual.  X-ray,  and  dye  penetrant 
inspections' to  detect  cracks  in  tfia 
inboard  and  outboard  engine  nacelle 
structures  on  the  left  and  right  wings,, 
and  replacement  ^cracked  fittings  and 
mating  struts,  if  necessary.  The  various 
inspection  procedures  are  identified  as 
specific  numbered' "Tedmiqees"  \^m^ 
the  dye  penetraat  inspection  pmceduM 
is  identified  as  'Technique  1";  the 
ukraeonic  fesoBonee/rodiographic  a» 
'Tadunqoa  Z'l  the  X-c^  as  "Tedk^que 
3";  and  Ifavidtaancaa  'n!ediiiiqBe4"). 
The 


engioe  aacctti  stoneleaea  tfmt  an  fmnift 
to  have  ciadHd  elriBeatti:  wfaoi 
inaaeelad  sft  tfte*  spaeific  hwaliiinsr 
identifiadBttkeldBK.TheaiBrttBiax 
refaaa  tD  Veelifl^aacjr  TedBBsall  Leafieft 
(FTL)!Nai  ie&.isanK«(fiB'¥iasaunt 
tnfcM^riHBItaiid'tWfy'T*'W*iH'""'*)i  and 
PTLNa^251>lawa«gBrViwauBl:MiBdel 
TOSsarieeafiiilaiiea^  forthe  praeediaea 
dncribiBg  Ihir  hapeiiiafc  The  IMted 


dKpnw«Bnia£  seetian  ajftaf  tii« 
Federal  Aviatia*  Regdatton*  and  te 


Since  tfais  caodf  tion  is  libs%  te>  exjmt 
or  de«elap<aaodio  awplaaeaof  tke 
saaie  tyfie  designi  repsteed  ia  the 
United  Statas,  this  A&  seqanew 
repetitive  visual,.  Xrpaf,.  ultaseidiB,.  and 
dyepencteaat  inspactiena  to  detect 
ctat^  and.  esrresioa  in  the  inboardi  and 
outfMMid'  eoga»  aacelle  stmctures  oai 
the  left  and.  right  wings;  repiacament  of 
any  cracked  fittings  and  mating  stnila;, 
and:  treating;  or  replacement  of  any 
coisoded  filtiBga  M  strutSr  if  necessar]^ 
The  inspections  and  cooective  actiena 
are  to  be  accomplished  in  accordance 
with  the  idert  telex  described  above. 

This  AO  dlf&is  from  the  instnietions. 
specified  im  the  alert  telex  in  thai  die 
inspections  are  required  to  be  conducted 
on  a  repetilive  basis.  The  FAA  has 
determmed  that  until  termmaMng  action 
modifieatSans  are  developad  aad  made 
availidde  for  installation,  repetitive 
inspections  are  necessary  in  onfer  tO' 
detect  cracking  in  a  timely  manner. 

Since  a  sitaatirai  exists  diet  reqairesi 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticabliB,  and 
good  cause  exists  for  makrag  this 
amendment  effective  in  less  than  30 

days. 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  lelalioBritip  between  the 
national  government  and  the  States,  os 
on  the  distribution  of  power  and 
responsibilities  anong  the  various  levels 
of  government  Therefore;,  in  accordaace 
witii  Executive  Order  12812,  it  is 
determined  that  this  llnaf  rale  does  not 
have  sufficient  isdeniiam>  impHrartibns 
to  warrant  the  prepasatioa  of  » 
Federalism  Assessment 

The  FAA  has.  determined  that  this, 
■egulationi  ia  an  emergency  regulalien 
and  that  it  ianeC  considered  to  be  nujor 
under  Executive  Ordec  12291.  It  ia> 
impracticable  for  the  ageno^  to  foUaw 
the  praeedtees  of  Execuliv*  Ordarl2291 
wid»  respect  to  dderde  stace  die  nde 
must  be  issued  immcdMfelyVr  correct 
an  uBsaflrcon^tisa  Bnaipcralt  HhoB 
been  dtetemiihed  farther  that  tftis  aetfoir 
involves  an  emergency  regnhtion'  ondier 
DOT  Regulhtwy  Pblicias  andRocedbres 
(44  FR 11004.  Februasy  26,.  VT^  If  it  fii 
determined  that  this  emeiiBncy 
regulation  otheswisa  would  be 
siffuficantiandef  DOT  Regplatavy 


regulatarycfaluatioBiwittiet-^^^— 
and  pIneedii»tfcB  legdBlacy  dackat 
(otheswiiMrai  snteattan  i»na« 
required)^  A  capy  of ».  if  Mad^  aiail  fta 
obtained  fkvai  dia  Raks  Doc&at 

List  of  SubjisKis  fa  14  CFR  hit  3S 

Air  TkaiBpottiadflB,.  Absrafi,,  Asiatwai 
safetg^  Safety;. 

Adoption  of  the  Amendment 

Accosdii^ji.  piffsnaat  to  the  aotfaotitgr 
delegated  ta  me  by-  tlie  AdnmaatrataaN 
die  F^edesal  AadaliaBi  AdminisaatiinK 
amends  MGTR  part  30:ofthv  Fe^nd 
Avisti— RegphtioBa  as  fcilloaiw 

PAIIT3»-4AHCNDED}. 

1.  The  authority  dtatfon  Ibr  part  SB" 
continues  to  read  as  follows*.. 

AatbwUy:  4B  U^C  1354(a).  1421  aad  142« 
48  U^.C.  10e(g)  (SsviSiid  Pub.  L  g7-448H 
lanuary  12. 1963):  and  UCFR  11.88. 

930L13   [Amenala^ 

2.  Section  3^13  is  amended  by  adding 
die  fbllowing  new  airworthiness 
directive: 

British  AMMpacK  Applies  toatt  Viscanni 
Model  208, 800.  aodSlO  series  airplanes, 
sertificated  in  any  categoiy.  Complianca 
is  required  as  indicated,  unliess 
previously  accomplished. 
To  detect  cracks  and  prevent  rediicedi 
stnictnral;  integrity  of  the  engine  naceHle 
support  structures  on  Ae  left  and  ri^t  wings, 
accomplish  the  following: 

A  Wtdiin  28  days  after  the  effisctiw  dhte 
oC  this  AD;  and  thereafter  at  intervals  not  to 
exceed  7,aaO'hin(&igs,  ascomplirii'the 

foUowiog: 

1.  Fbr  aU  Viscount  Mode(888  and  818' 
series  airplanes:  Perform  a  visual:  inspection^ 
and  anX-r^  inspection,  (specified  as 
Technique  3  in  the  alert  telex)  of  the  nacelle 
fower  eye  endflttlngs  at' Locations  G  and  L 
on  the  outboard  enginenacelle.  and  at^ 
Location  N  on  the  inboard  engine  nacsHes; 
endperfsrai  avisoaiiinBpeetimi  antf  a  dye 
yeueewrt  inspectjen  (Techrnqoe  1)  of  the: 
inboaidengfaw  aasrilBB  atLocctfoBF.  in> 
acceidancewithBritirii  Aerospace  Alert 
Trfex  No.  88/1.,  dated  Iviy  8.1988; 

Note:  This  alert  telex  riffeiwniwia 
PadimiBary-TecfaBical  Leaflet  ffTDiNa  102, 
Issue  4k  for  addittonaltiaetnictiona. 

1.  Pop  on  Viaeoant  Model  TQQiSerisft 
Airplanesi  Per{onfta^daae)'8od.a»XrMqr 
(Technique  3)  iaspectkavof  the  nacelle  lowec 
eye  end  Huings  at  Locatinns-C  and  koa  the 
outboard  enginrnaoeDe  and  at  Location  N  on 
the  inboard  enginenaceDes;  andperfbnn  a 
visual!  and  dye  penetrant  (Tedtauqne  1)! 
inspectioir  of  tbr  inboard  enginrnac^esaf 
Locathm  P,  in  acsordtawe  withAfcrt'Teiex 
Mtoi  98|I!T,  datsdjoiysi  ms 

Noloc  TMs  alert^  tefcx  rafcrenees  P1>£  NO; 
25*  bBae«  ft>r  aAfitionaiiiRsawctiank 

B;  If  enefts  an- found  as  a  resdt  of  the- 
inspostfaB»i«qiAod:by^paragraph' A  oTtUip 
Aaprioa  Sxfivlherffi^npleccaB  eradted 


fittings  and  mating  struts,  in  accordance  with 
Alert  Telex  Na  90/1,  dated  July  9. 199a 

1.  In  addition  to  the  replacement, 
accomplish  the  follo%ving: 

a.  For  Viscouat  Model  800  and  810  series 
airplanes:  Perform  a  visual  inspection;  a  dye 
penetrant  inspection  (Technique  1):  an  X-ray 
or,  alternatively,  an  ultrasonic  resonance/ 
radiographic  (Technique  2)  inspection:  an  X- 
ray  inspection  (Technique  3):  and  an 
ultrasonic  inspection  (Technique  4)  on  the 
rest  of  the  subframe:  in  accordance  with  PTL 
No.  122,  Issue  4. 

b.  For  Viscoont  Model  700  series  airplanes: 
Perform  a  visual  inspection;  a  dye  penetrant 
inspection  (Technique  1);  an  X-ray  or, 
alternatively,  an  ultrasonic  resonance/ 
radiographic  (Technique  2]  inspection;  an  X- 
ray  inspection  (Technique  3):  and  an 
ultrasonic  inspection  (Technique  4]  on  the 
rest  of  the  subframe.  in  accordance  with  PTL 
No.  258,  Issue  4. 

2.  If  cracks  or  corrosion  are  found  as  a 
result  of  the  inspections  required  by 
paragraphs  B.l.a.  or  B.l.b.  of  this  AD,  prior  to 
further  flight,  replace  all  cracked  fittings  and 
mating  struts,  and  replace  or  treat  all 
corroded  fittings  and  struts,  as  appropriate,  in 
accordance  with  PTL  No.  122.  Issue  4  (for 
Viscount  Model  800  and  810  series  airplanes), 
or  PTL  258,  Issue  4  (for  Viscount  Model  700 
series  airplanes). 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

-  All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufactiuer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  bitemational  Airport 
Washington,  D.C.  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
October  5, 1990. 

Issued  in  Ronton.  Washington,  on 
September  10, 1990. 

Dan«n  M.  Pedstsoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  90-22128  Filed  8-18-90: 8:45  am] 
BNXSm  COOE  4S1S-1S4I 


14  CFR  Part  39 

(Docket  Na  90-CE-31-AO:  Arndt  39-87401 

Alrworttiinaaa  Directives;  EMBRAER 
(Empraaa  BraaNaira  da  Aaronautica  8/ 
A)  Modala  EMB-1 10P1  and  EMB-1 10P2 
Alrplanaa 

AQENCr:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  90-12-01, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  EMBRAER  Models  EMP-llOPl  and 
EMB-110P2  airplanes  by  individual 
letters.  The  AD  specified  that  EMBRAER 
Models  EMB-llOPl  and  EMB-110P2 
airplanes  equipped  with  the  10  degree 
dihedral  stabilizer  (as  original 
equipment  or  as  an  added  modification 
per  Embraer  Service  Bulletin  110-55- 
022)  require  initial  and  periodic 
inspections  of  these  balance  weight 
arms  for  cracks  imtil  replaced  with 
improved  parts.  The  AD  was  issued 
based  upon  reports  of  cracks  in  the 
elevator  balance  weight  arms  on  four 
EMBRAER  Models  EMB-llOPl  and 
EMB-110P2  airplanes  equipped  with  the 
dihedral  stabilizer.  If  the  cracked  parts 
are  not  replaced,  the  elevator  mass 
balance  weights  could  separate  from  the 
arms  resulting  in  possible  loss  of  the 
airplane. 

DATES:  Effective  October  15, 1990,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  90-12-01, 
issued  June  1, 1990,  which  contained  this 
amendment. 

AODNESSES:  The  applicable  service 
information  may  be  obtained  from 
EMBRAER,  P.O.  Box  343-CE,  12.200  Sao 
Jose  dos  Campos,  Sao  Paulo,  Brazil,  or 
may  be  examined  in  the  Regional  Rules 
Docket,  FAA,  Central  Region,  Office  of 
the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missoiui 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer, 
Airframe  Branch,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta,  Georgia 
30349;  Telephone  number  (404)  991-2910. 
StIPPLEMENTARV  INFORMATION:  On  June 
1, 199a  priority  letter  AD  90-12-01  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  EMBRAER  Models  EMB- 
llOPl  and  EMB-110P2  airplanes.  The 
AD  specified  that  EMBRAER  Models 
EMB-llOPl  and  EMB-110P2  airplanes 


equipped  with  the  10  degree  dihedral 
stabilizer  (as  original  equipment  or  as 
an  added  modification  per  Embraer 
Service  Bulletin  110-55-022)  require 
initial  and  periodic  inspections  of  these 
balance  weight  arms  for  cracks  until 
replaced  with  improved  parts. 

The  AD  was  prompted  by  reports  of 
cracks  in  the  elevator  balance  weight 
arms  on  four  EMBRAER  Models  EMB- 
llOPl  and  EMB-110P2  airplanes 
equipped  with  the  dihedral  stabilizer.  If 
the  cracked  parts  are  not  replaced,  the 
elevator  mass  balance  weights  may 
separate  from  the  arms  causing  possible 
extreme  vibration  or  Hutter,  and  thus 
resulting  in  possible  loss  of  the  airplane. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  June  1, 1990.10 
all  known  U.S.  owners  and  operators  of 
EMBRAER  Models  EMB-llOPl  and 
EMB-110P2  airplanes.  These  conditions 
still  exist  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  S  39.13  of  part  39  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulations 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  XXyi  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 


/  ¥ot  ii.  We.  182  /  W^dawday,  September  Ml  1990  j  Rules  —d  Regntotiow 
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8afctr.5rf^. 

Adapfieoollhe. 

AceewM^lf .  |wi«l »  Hie  siitbarily 
dd^ated  toJM^^r^h*  AdBUMratac 
the  Fedeiai  Airiitioii  Itoluiiiiistwitioa 
amewit  Pan  JB  ef  tfw  Kideial  Avia&m 
R^olatiou  (14CFR  3tJ^4S  lidlows: 

PART9>-fAHEH0ra] 
1.  ne  a«dMi^  citalieB  iariMft  39 


iMZ3: 


2.  Section  99.13  is  ameaded  hf  adfe^ 
the  foflowring  new  M): 

BMBKABk  AnifiestBMOdcUraffi-llflPl  and 
EMB-taK  fB  aariri  a— ben)  aiipteaes 
eqnippai  ttWh  te  W^ffw  dihedrd 

r<«»  wlahw*  ■aiiii—iinf  ar  —-an 


(c]  Airplanes  mqy  1 
with  TAR  21.197  to  a  lacatien  labawttto^tf) 


4»UCSiC:iaaWfte«iaadMhL  L  W- 
rU.1«K9;aadMCni] 


catagMy. 

-CSEMBptiaMDr  Ravyndas  hiAcatadte  the 
body  af  the  ABi  aalaaa  abca^y  accaspiidMd. 

Xa  praveat  faOiire  af  &a  inhaard  alevater 
inasB  batanee  sou  andpoariUaaxtreme 
vRuatiaB  or  Batter,  mwtiQgiB  paaslbw  rub 
of  the  aiiplaiie,  aaee^lkhlhafAeOTiag: 

{ai  yt\\\m  theaext  lehava  tiaiii  i«  ■■liir 
(TIS)  after  thaaSaatiwdala  af  this  AD,  ^^ 
poMtraot  kuyact^or^nflka'fte  araas-of  the 
etevator  balance  weight  ams  iwfiGatedia 
EhfflRAER  Alert  Service  BalafiB  tltKCB?- 
AOaa  dated  Mar  M,  iaS0.«irf  viaaaDy 
inapeet  far  ends  the  laMiaiaB  anaaaf  the 
BiBiiMihuiimigtenfnrlif*  ■»-■-■- 
balance  waiaht  awwfPart  Waadiir  {^W  tW- 
30l2-ai-01|lafl»arll»4IM2-»-«7  (le^aad 
lt(»-3012^0I-«B  tti^^ar  U0^aeiM»-I2 

(rijW).  ^^ 

(1)  If  any  eradcs  ate  laafBd,  flier  to  nffber 

flight  replace  4he  I 


30U-ia-ttOa^arn»^acl2-ai  tl(ti^iq)er 
with  aa  orifiBal  am  (PJN  llO'aaaa-Ol-^L 

iw-SQiz-in-ta.  iw-»n2.«t-«9r.  ar  tie-Mi2- 
01-12.  aa  apiAcrtie)  that  haa  tiaeB^howihto 
besae  fraai  craaba  aetng  a  oieuaripapacpaa 
wifca  Wx  yaaSi 

i2)tfnoa!adwaaefaiiHiaiaa»«rai 
intanrala  aat  taeaaaadasl 


rnia^pnrl.  aaiaga 
elevator  balanee  wajgfal 

(^  The  allow  iqwHtiw 
•dwcawtiaMed  whaft 
by  thatoataDaHoB  af  awdtt 


auvhe 


idh 


>arpai^iji<a|<if 


110-3011  W  MliighH 

Mtfaataaaooipiahai 
tUaABlwiAiaJtfaaHirt 
the  eflecliaa  dataanUa  Aa«a|dac»hodi 
alevator  balaaeawri^  memtrWfVtvn- 
3013-OI-m  {Ief9  or  tl»^9et»«-«  IMVaad 

iifr-aoia^Wh-ettilahUqr  ne-soa-«(-t£ 
(right)).  Ml*  aiedWad  awaffp<  1 

OI-t»|lBfUaB 
applicable). 


^  Aa  alternative  method  dtcomphanoa  or 

ofthehMalariapalMae 

tjawa  wdiinhprowidBe  aa 


BWBiai . 

aiaiiaalawtieeal  oi  aah^  ma^  be  approved 
■by  fte  Manager,  AtlanU  Aircraft 
CertificaticMi  Office,  IflflS  Phoealx  PaAway, 
Suite  210C  Atlanta.  Geor^  aOSML 

NotK  The  veqaeatahoiddhe  foiwardad 
throHlh  an  FAA  Maintenaaerhiapafftar.  «die 
may  add  comments  and  then  aend  It  to  Ihe 
IdMavar.  AtlaaU  Aircraft  Certificalioa 
OfBce. 

This  amendment  becaoea  affective  en 
Octaber  IS.  noa  as  to  all  persona  except 
diose  persons  to  whom  it  wasnade 
inane&at^  effective  by  priority  letter  AD 
OT^O'Ot.  isaoed  Jane  1,  IWe.  which 
caniained  flus  aawndment 

Issaed  hi  Kansu  OtyrhGasonii  en 
September  7, 1990. 
Bany  D.  OamaBta, 

Manager,  Small  Airplane  IXracterate. 
Aircraft  Certification  Service. 
pit  Doc.  90-22127  Filed  »-lS-«:-e:4S  anQ 
aaxa«  oooE  4aia-i3-ii 


14€FRPart39 

[DoekatMa  M-A8MMS:AindLM-«7l01 


(HONC) 


:  Federal  Aviatiai 
AdministratioB  (FAA).  DGT. 
Acnoic  Final  rule. ' 

flUMMnmr:  Tliis  aiaeadiBeal  adapts  a 
new  akworddness  docctivelAI^ 
app&caUe  to  MDHCModdSMsefies 
hriioopleis,  saFeracdiag  an  existag  AD. 
Hie  new  AD  reqi»BS  isitial  aad 
repetitive  inspections  and  chadu  «if 
malH  rotor  Made  fitfaig  a  iseaihiiwa  and 
main  totor  heb  lead-lag  iiak  asacmhlift 
for  fat^ine  cradn  aad-coRostoo. 
lemowri  of  csackad  or  btoken  parts  ban 
aswoe.  U  aiao  lequiiesiBitid  and 
KfKtffive  anspetdkias  lor  loose  baaldatgs 
fai  Iheisad-Ug  Iiak  assembliea.  aad 
a— ord  from  service  of  links  with leoee 
bushings,  lliis  new  Ad  is  needed  la 
piewnt  faihae  <tf  the  auinseterhlade 
nxA  fittings  or  the  hub  iead-hg  Kak  lags 
whic^  could  Tesuk  ia  severe  ▼ttwafioa 
and  loss oluMfcol of 


eSATB  Ootdberlfl.  1988. 

tMDHC 

B«idfa«  SC3/D214.  Mt^hmaey  DaaiM 
Heticoptar  Goapaor.  9090  E.  MiSMven 

telqikoiw  <flBQ  €Oi  0191.  ar  nagr^e 
exofdned  in  the  Rides  Dadcet  Office  ^ 
the  Assiatastt  Oiief  Ceoasd,  FAA.  «i09 


Blue  Maand  Road.  RaoB  isa.anl£m 
:3B.  Fort  Wat^  Tens. 


imn  ooHf ACK 

Mr.  Sol  Davis,  Aerospace  Ibi^neet. 
Aoframe  Braiuih,  AMM-123L.  Northwest 
Moantaia  Region,  Los  Aagdes  AiKzaft 
Certification  Office,  3229  E.  Spring 
S&eet,  Lang  Beach,  CaUfanua  90809- 
2425:  telepbone  (213)  988-5233. 
SUPPtEMENTARV  mFOfOMTION:  M)  99- 
11-08.  Amendment  39-6218  (54  FR  21934. 
May  22, 1989]  cuirenUy  requires  initial 
and  repetitive  inspections  «f  certain 
main  rotor  root  fitting  assembUes  and 
main  rotor  hub  lead-lag  link  assemblies 
on  MI»JC  Model  369  aeries  helicopters. 
After  issuing  AD  89-11-98,  die  FAA  has 
deteiBiined  diat  mamdactnring  defects 
may  result  in  loose  bnahings  in  die  hnks. 
wriiich' could  lead  to  prematare  fatigue 
failure.  Also,  the  raanofactarer  has 
superseded  the  old  service  infermatiaa 
notices  (SIN'S)  widi  new  SIN'S,  which 
now  p^nnit  craiain  repairs  of  hub 
assemtilies,  and  this  informatkmis 
indttded  in  this  amendment 

Smce  this  cimdition  is  lik^  to  exist 
or  develop  on  other  helicopters,  the  FAA 
is  superseding  AD  89-11-09  widi  a  new 
AD  adiich  requires  similar  periodic 
inspections  and  checks  of  the  sasM  part 
nandwrs,  but  bow  alao  indades  an 
inspection  for  loose  bushings  in  (he 
lead-lag  Hnks. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  tins 
regulation,  it  is  found  that  notice  and 
pidiUc  procedxu«  hereon  are 
impracticable  and  good  caoae  exists  for 
oudcing  diis  antendment  eSsf^ve  in  less 
than  30  days. 

The  regulatioas  adopted  hoeia  will 
net  have  sidMtantial  direct  eflbots  on  the 
States,  on  (he  relaliaaship  between  dw 
national  govemoieiri  and  die  States,  or 
on  the  distribution  of  power  and 
:re8ponsft>ilities  among  the  vaiioos  levels 
■of  gmitemment  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
detemdned  that  this  final  nde  does  not 
have  sufficient  federalism  iaqifications 
to  warrant  the  preparalian  of  a 
Federalism  Assessment 

The  FAA  has  detemdnad  that  dus 
regulation  is  an  em^genqr  regulation 
and  diat  It  is  not  consideBBd  to  be  major 
ander  Executive  Order  12291.  It  is 
Impracticable  fat  die  agenpy  to  follow 
-the  procedure*  of  BxecBtive  Order  12291 
with  respect  to  dus  nde  staKe  dM«te 
must  be  issaed  imnediatety  to  coRoct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  fuilkerArtt  ^dds  i 
involves  aaenwrgi   ^    „ 
DOT  Regaiatoiy  F^cies  and  fteoedures 
(44  FR  11934,  February  29,  im^  if  tt  is 
determined  that  this 


regulation  otherwise  would  be 
significant  under  DOT  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
if  filed,  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"Addresses."    I 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Public  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amandsd] 

2.  Section  3ai3  is  amended  by  adding 
the  following  new  AD: 

McDonnell  Douglas  Helicopter  Co.  Applies  to 
MDHC  Moctel  3e0  series  helicopters, 
certiflcated'ia  any  category,  when 
equipped  with  any  of  the  following  parts: 
(1)  Main  rotor  blades  assemblies  having 
part  numbens  (P/N's)  36eA1100-BSC, 
360A1100-BS&-501,  3e9All0O-BSC-SO3. 
3e9AllOO-BSC-50S,  369A1100-BSC-601, 
3egD21100-BSa  36OD2110O-BSC-503, 
3e9D21100-BSC-50S,  369D21100-BSC- 
507,  369D21100-BSC-«09,  368D21100- 
BSC-511. 369D21100-BSC-513.  and 
369021 102-BSC:  or  (2)  Main  rotor  hub 
lead-lag  link  assemblies  having  P/N's 
389A1203-BSC,  369A1203-BSC-3, 
369A1203-BSC-11.  3e9Hl2(»-BSC, 
369H1203-BSC-11.  3e0Hl203-BSC-21, 
3e9Hl203-BSC-31.  (Docket  No.  88-ASW- 
45) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  detect  cracks  in  the  main  rotor  blade 
attach  lugs  or  in  the  main  rotor  lead-lag  link 
attach  lugs  which  could  result  in  failure,  and 
to  detect  loose  bushings  in  the  lead  lag  links 
which  could  result  in  severe  vibration  with 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  25  hours'  time  in  service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  1(X)  hours'  time  in 
service  from  the  Isst  inspection,  conduct  an 
inspection  of  the  exposed  portions  of  the 
attach  lugs  of  the  main  rotor  blade  root 
fittings.  P/N's  389AllOO-BSa  369A1100- 
BSC-501.  369A110O-BSC-503.  369A110O^^SC- 
505,  369A1100-BSC-601;  36OD2110O-BSC, 
369D21100-BSC-603.  369D21100^SC-505, 
360D21100-BSC-607,  369D21100^SC-509, 
369D21100-BSC-^11,  369D21100-BSC-513: 


369D21100^SC:  and  of  the  exposed  portions 
of  the  attach  lugs  of  the  main  rotor  hub  lead- 
lag  links,  P/N's  369A1203-BSC.  369A1203- 
BSC-3,  369A1203-BSC-11;  369H1203-BSC, 
369H1203-4SC-11,  369H1203-BSC-21, 
369Hl203-BSC-dl.  Inspect  blade  attach  pin 
hole  bushings  for  indications  of  movement  of 
the  bushings  in  the  links. 

Note:  McDonnell  Douglas  Helicopter 
Company  Service  Information  Notices  HN- 
211.2,  DN-51.4,  EN-42.2,  and  FN-31.2,  Part  I. 
dated  June  15, 1990,  pertain  to  this  inspection. 

(b)  Within  25  hours'  time  in  service  after 
the  initial  inspection  required  by  paragraph 
(a)  and  at  intervals  not  to  exceed  25  hours' 
time  in  service  thereafter,  imless  ah-eady 
accomplished  by  the  requirements  of 
paragraph  (a),  visually  check  the  exposed 
portions  of  all  the  main  rotor  blade  upper  and 
lower  root  fitting  attach  lugs  and  the  main 
rotor  hub  lead-lag  link  attach  lugs  for  broken 
or  cracked  lugs.  The  checks  required  by  this 
paragraph  may  be  performed  by  a  pilot 
provided  his  logbook  is  endorsed  by  a 
properly  noted  mechanic  stating  the  pilot  has 
been  trained  to  conduct  the  check  and  must 
be  recorded  in  accordance  %vith  section  43.0. 
The  record  must  be  maintained  as  required 
by  FAR  ti  91.173  or  135.439. 

Note:  McDonnell  Douglas  Helicopter 
Company  Service  Information  Notices  HN- 
211.2.  DN-S1.4,  EN-42.2,  and  FN-31.2.  Part  U. 
dated  June  15. 1990,  pertain  to  this  check. 

(c)  If,  as  a  result  of  the  inspections  or 
checks  required  by  paragraph  (a)  or  (b) 
above,  broken  or  cracked'  lugs  are  found  in 
any  main  rotor  blade  root  fitting,  P/N's 
360A1113  and  369A1114,  remove  the  blade 
from  service  and  replace  with  a  serviceable 
blade  prior  to  further  flight. 

(d)  If,  as  a  result  of  the  inspections  or 
checks  required  by  paragraph  (a)  or  (b) 
above,  broken  or  cracked  lugs  or  loose 
bushings  are  found  in  any  main  rotor  lead- 
lag,  link,  remove  the  main  rotor  hub 
assembly.  P/N  369D21200-BSC,  on  helicopter 
Model  369D,  E,  F,  FF;  P/N  369A1200^SC  or 
369Hl200-fiSC  on  heUcopter  Model  369A 
(OH-6A),  H.  HE.  HM,  and  HS;  and  repUce  or 
repair  the  main  rotor  hub  before  further  flight 
Consult  the  applicable  service  notice  for 
restrictions  on  hub  repair. 

(e)  In  accordance  with  FAR  i  21.197  and 
21.199,  the  helicopter  may  be  flown  to  a  base 
where  compliance  «vith  the  AD  may  be 
accomplished. 

(f)  An  alternate  method  of  compliance  with 
this  AD.  which  provides  an  equivalent  level 
of  safety,  may  t>e  used  when  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Ofllce,  FAA.  Northwest  Mountain  Region. 
3229  E.  Spring  Street  Long  Beach.  California 
90806-2425. 

This  amendment  supersedes  AD  89- 
11-08,  Amendment  39-6218  (54  FR  21934. 
May  22. 1989). 

This  amendment  becomes  effective  on 
October  16. 1990. 


Issued  in  Forth  Worth.  Texas,  on 
September  11. 1990. 

Jamas  D.  Erickson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certiftcation  Service. 
[FR  Doc.  90-22125  Filed  9-18-90,  8:45  am] 
aajjNo  cooc  4«io-i>4i 


14  CFR  Part  39 

[Docket  No.  90-NM-180-AI>;  AmdL  3»- 
6746] 

Airworthiness  Dh«ctives;  McDonneN 
Douglas  Models  DC-9-81  (MD-81),  DC- 
9-02  (MD-e2),  DC-9-83  (MD-83),  and 
DC-9-07  (MD-87)  Series  Airplanes,  and 
Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKMi:  Final  rule. 

SUMMANY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas 
Models  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes,  which  requires 
inspection  of  the  four  bolts  connecting 
the  flight  controls  elevator  variable  load 
feel  torque  tube  to  the  elevator  variable 
load  feel  mechanism,  and  correction  of 
all  discrepancies.  This  amendment  is 
prompted  by  reports  of  loss  of  load  feel 
in  the  elevator  control  system  due  to 
missing  or  loose  bolts,  lliis  condition,  if 
not  corrected,  could  result  in  degraded 
flight  handling  qualities  of  the  airplane. 

EFFECnvE  date:  October  5. 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Douglas  Aircraft  Company,  P.O.  Box 
1771.  L.ong  Beach,  California  90801.  Attn: 
Business  Unit  Manager.  Technical 
Services,  Mail  Code  73-30.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington, 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  Razzeto,  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office.  ANM-131L  FAA  Transport 
Airplane  Directorate,  3229  East  Spring 
Street  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5355. 
SUPPI.EMENTARY  INFORMATION:  Three 
operators  of  McDonnell  Douglas  Model 
DC-9-60  series  airplanes  and  Model 
MD-88  airplanes  reported  one  instance 
each  in  which  the  flight  crew  felt  little  to 
no  load  feel  in  the  elevator  control 
system  during  flight.  Investigation 
revealed  that  some  of  the  self-locking 
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nuts  and%aili  wiridi  sttacii4w  elevsHv 
variaUe  lead  ileal  torqaeMbeloIhe 
variable  load  feet  medniBsra  were 
loose,  la  MK  case,  sue  efliM  fear  bells 
was  missing.  One  operator  inpecled  As 
neel«f5Z«iipiaM 
adtfitional  B  airplanes 
loose  bolts.  Tlus  candition,  if  not 
corrected,  cotdd  result  in  degradedffisM 
handling  qualities  of  (he  aorcfsrlt 

The  FAA  has  reviewed  end  ^tproved 
McOemeHDsu^as  Aieit  Service 
Bulletin  A27-313.  dated  August  3. 1990. 
which  describes  procedures  {or 
iospei^ion  and  replacemanl  irf  missing 
nuts  and  bolts,  and  evenbud 
replacement  «i  those  seff-loddag  outs 
and  bolts  with  four  bolts  and  attaf^iog 
parts  with  casteflated  nuts,  cotter  pins, 
and  safety  wise. 

Since  thissftaatioa  is  Hk^  to  mist  or 
develop  on  other  airplanes  el  the  same 
type  design,  thu  AD  requires  jnapfrtion 
for  loose  or  sussing  bolts,  and  cemclian 
of  all  ^screpancies,  in  acoopdance  widi 
the  service  buUetin  previoB^ 
described. 

Snee  a  situatioD  exists  ^t  feqmres 
immediate  adaption  of  (bis  regulation,  it 
is  found  d>at  notice  and  public 
procedore  hereon  are  impiacticaUe,  and 
good  cause  exists  ha  making  diis 
amendment  effective  in  less  than  30 
days. 

The  FAA  considers  the  requir«nents 
of  this  AO  lobe  inteitm  action  and  may 
pn^wse  furfter  rtJemalunglo  rehire 
furdier  corrective  action  to  ensure  that 
the  elevator  load  feel  system  bolts  on 
Model  D&«-80  series  and  Model  M)- 
88  aii]danes  wii  not  beoome  loose  te 
service. 

The  xegulations  adapted  betein  wffi 
not  have  sabrta&tial  direct  eSacts  on  the 
States,  on  the  relatiaiidiq»  between  the 
national  government  maA  die  States,  or 
on  die  diatstbaiion  of  power  and 
respomihilirtni  amwig  d»  various  levels 
of  govemasenL  TbewJsse.  in  actoedawce 
widi  ExecHtiee  Oeder  laim.  it  is 
determined  that  this  final  nde  does  a<fl 
have  suffideni  fadsraliam  iia^icattans 
to  warrant  the  prepnraHon  of  a 
FedezaHsBs  AsaessaenL 

The  FAA  has  detennined  that  this 
regtdation  is  an  era^gemy  xegidatien 
and  that  it  is  not  considered lo1)e  ma|or 
under  BaacBtive  Onfar  12291.  It  is 
impracHcaMe  for  the  itgencgr  to  follow 
the  procedmes  of  Older  1229t  with 
respect  to  ttis  nde  since  ibe  nde  BMSt 
be  issasd  In— nfctsty  tocertect  an 

detenriaed  talher  *at  dda  adiea 
iusalssaaaeawiyqriegJafaa  mder 
DOT  Regatolesy  Pbfciesaad  fteaedorei 
(44  FR  11«M,  Fefaraaiy  S.m«|.  ITll  is 
determined  iMt 
regsiatioa  oftsnaise 


stgi^iceiit  under  DOT  Regidatmy 
Policies  «id  Procedupes.  a  final 
regidatoiy  evaluation  will  be  pr^iared 
81^  placed  In  the  legulatoiy  docket 
totherwise,^n  evaluation  is  not 
le^iired)- A  copy-crf  it  if  filed,  mey  be 
obtained  ^m  die  Rules  Dodiet 


llji  uf  laiijiiis  ill  11  rnr  it^  — 

Air  tiaBsportation.  Aircraft  Aviation 
salety,  Saf^. 


Adopioa  afOai 

Acoonfingly,  pursuant  to  die  authority 
-delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  die  Federal 
Aviation  Regulations  as  follows: 

PART39-{AlliENOEO] 

1.  Tlie  auAority  citation  for  part  39 
contiMies  to  read  as  follows: 

AutlMitty:  49  U.S.C  1354(a),  1421  and  142S; 
49  U.S.C  MStg)  (Revised  Fob.  L.  S7-4«, 
Jaauanr  12.  uea);  aad  14  Cni  lUa. 

fao.t3   (AmendecQ 

2.  Section  39.13  is  amended  by  addii^ 
the  foDewiog  new  airworthiness 
directive: 

McDenDeO  DeogleK  Appliea  to  Model  OC-»- 
81  (lifO)-«l),  UCr9-a.  piA>-8^  DC-»-83 
(kS^-asi.  DC-a-87  (MD47)  series 
aiqilanei,  and  ModetlC-aSaiiplanes, 
oertificeted  in  any  categafy.  Conpliaaee 
reqezred  at  indicated,  mdeae  previoeaif 
accampliahed. 
•to  ptewat  d^radaiinn  ef  ai^ieite  fli^ 
handling  ^alities,  nixmnphih  the  feUewiag: 
A.  Within  14  days  after  the  efibctive  4a»» 
of  this  AD,  and  tliereafter  at  iateivals  not  to 
exceed  60  days,  inspect  the  four  bdU«f4he 
flight  controls  leUdi  attadi  the  Slevator 
variaMelead  fed  torque  tabe  to  iK  devator 
variabie  lead  feel  Mechanism  far  leeae  «r 
«iseiag  helto  and  nets,  in  aoceidanea  wifli 
Phase  1  ^  the  AocoB^disfanwnt  Inslraefioas 
of  McPsMtdlCoitfaa  Aiert  Seivice  BuUetia 
Ko^aax  dated  AagBat3.  isea 

a  Any  diaoepanriesfaand  daring  iw 
Inspectioo  laqaked  by  paragmph  A.  ef  this 
AD  must  be  corrected  prim-  to  fatdier'fii^ 
in  accordance  with  Aase  1  of  the 
J^ccomiilishment  fatstructitna  of  McDonnefl 
Ikm^aa  Alert  Sernoe  BuHeHa  AZr-^319,  dated 
AiigoSt3.109O. 

C  Reaooval  of  tlie  lour  adf-todang-nata 
aad  attacfaiBg  parts  and  veptaoeawatwiii 
few  kalto  aadaltatAiag  parts  wOh 
€aStailaiadnMaDdMtterpias.aBdaaisty 

wirif«  die  laarih  belt  to4faatoivw  ti^>s.te 
accoidanne  irilh  Phase  2-af  Mw 
AoGomiifislHaeni  Instraetions  <f UtiDsiaisB 
Do«g}8s  Alert  Service  BuHetin  A37~9ti,  dated 
Aagttst  3.  mo.  constitates  tersHBa&ig^ction 
for  tbe  ra^niramenls  of  Ibis  AD. 

D.  /^  aheraate  aiaans  0t<«s>plianiie  or 
ao^iMtBKRt  of  toe  iuuupliawce^BM.'wai^D 
provides  an  acceptable  level  of  eafaty.  flMy 
be  aaed  wIkb  appsovad  ^  Aa  Maaagar.  I'M 
Ai«Bles  Aiitsafl  CertfficatiaaOffioalACa). 
FAA."Traosport  Airplane  Oirefltorale. 


Note:  The  request  shodM  be  subutttted 
directly  to  the  Manager,  Los  Angeles  ACO. 
andacopy  senttediecogidxaiitFAA 
Principe!  Inspector  (Pi).  T1»  fl  wH  *eB 
forward  ««niinientB  orconcarsence  to  fte  las 
AngdasACO. 

E.  Special  flight  pennRs  may  be  issaed  ia 
accordance  witii  FAR  21.tJr  and  21.igB  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  ±it  AD. 

All  persons  affected  by  this  directive 
who  Iwve  not  already  teoeivad  the 
ai^)ropriate  service  information  bwn  fte 
manufacturer  may  obtain  oepies  apon 
request  to  Douglas  Aircraft  Company, 
P.O.  Box  1771.  Long  Beach.  California 
90801.  Attn:  Business  Unit  Manager. 
Tedmical  Services.  Mafl  Code  73-30. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Re^on. 
Transport  Airplane  E&votorate,  MOl 
Lind  Avenue  SW.,  Renton,  Washington, 
or  die  Los  Angeles  Airoaft  Certification 
Office.  3229  East  Spring  Street,  Long 
Beach.  California. 

This  amendment  becomes  eHective 
October  5, 1990. 

Issued  in  Renton,  Wadtington,  on 
September  la  199a 
Danell  M.  Pederaon. 
Acting  Manager,  Transpoit  Aiipkae 
Directorate,  Aircraft  Oart^ta^iam  Service. 
[FR  Doc.  9&-22129  Ffled  S-IS-M;  8:45  am] 
t  COOE  4S10-tS-H 


14CFRPMt39 

[Doclwtlto.9»-ASW-29;. 


,3»-4717] 


AlrworlMneM  DiFacthMs;  Sdiwolar 
AircnftCorporaHon  (HoglMS 
lletcoptar  Inc.)  Modal  2e9C  r 
Heiicoptars 

agency:  Federal  Aviafiofi 
Adnrfnistration  (FAA),  DOT. 

action:  Final  rule;  correotien. 


StJMMARV:  This  notice  eorrects  an  error 
■in  a  part  number  (P/N)  pieeiously 
ptddirtied  in  the  Federd  Re^slar  (^  FR 
^0200:  September  5.  W90J  on  an  AD  for 
Schweizer  Aircraft  Model  2B9C  series 
helicopters.  The  correct  part  munba*  for 
the  lower  longitudind  cyclic  conbtd  rod 
assembly  ui  (a)  sfaoaid  lead  (P/N) 
-268A0MO-7,  in  lieu  of  2008040-7. 

FOR  niRTMER  INFOIWATION  CONTACT: 

1^.  Anthony  Sodas.  Aerospace 
Engiaaer.  FAA.  New  Yaik  Aircraft 
Certtfication  Office.  Airfraaie  Irancb. 
ANE-172.  New  Engjasd  Re^oa.  m 
Soudi  Frankfin  Avenae.  Va»ey  Stream. 
New  York  11581;  triephone  (8118  7«- 
4220. 


ksued  in  Fort  Worth.  Texas,  on  September 
11, 1990. 
lames  D.  Eiidcsoo. 

Manager,  RotoPcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  90-22124  Filed  9-18-00;  8:45  am] 
JMLUNQ  COOK  StSt  H  a 


Coast  Quardl 

33  CFR  Part  161 

[CGD89-062I 

RIN2115-AD3i 


Ragtilatlons  for  Required  Participation 
In  Vassal  Traffic  Sarvica  New  York; 
CorractkNi 

AQCNCV:  Coast  Guard.  DOT. 
ACTION:  Final  nde;  correction. 

summary:  In  final  nde  document  90- 
20068  beginnitig  on  page  34908  in  the 
•issue  of  Monday  August  27, 1990,  make 
the  following  correction. 

S 161301    [Oorrsctod] 

On  page  34010  in  8  161.501(b),  in  the 
second  line,  section  number  "161.107"  is 
corrected  to  read  "161.50r'  and  in  the 
third  line,  set^tion  number  "161.110"  is 
corrected  to  read  "161.510". 

Dated:  September  12, 1990. 
J.W.  Lockwo 
Acting. 
[FR  Do&  00-22135  FUed  9-18-00;  8:45  am] 

BNJJNO  COOC  4S10-144I 


vood 


ENVIRONMENTAL  PROTECTION 
AGENCY     II 

40CFRPart62 
(A-1-FRL-39S8-2] 

Approval  and  Promulgation  of  Stata 
Afr  Quality  Implamantation  Plans  for 
Dasignatad  Pacitttlas  and  Pollutants; 
Matoia;  Plan  for  Controlling  Total 
Raducad  Sulfur  Emissions  From 
Existing  Kraft  Pulp  MiHs 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule. 

.summary:  This  notice  approves  Maine's 
"111(d)  plan"  for  die  control  of  total 
reduced  sulfur  (TRS)  emissions  front 
existing  kraft  pulp  mills.  The  plan  was 
submitted  by  the  Maine  Department  of 
Environmental  Protection  (DEP)  on 
February  15, 1990.  The  plan  consists  of  a 
regulation  entitled  "Chapter  124:  Total 
Reduced  Sulfiir  Control  From  Kraft  Pulp 
Mills."  The  plan  satisfies  EPA's 
requirement^  for  adoption  and  submittal 


of  a  plan  to  control  TRS  emissions  from 
designated  facilities  in  accordance  with 
section  111(d)  of  the  Clean  Air  Act 
(CAA). 

■FKcmri  DATC  This  rule  will  become 
effective  on  October  19. 1990. 
addresses:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  L  One  Congress  Street. 
lOth  floor.  Boston.  MA;  Public 
Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  DC  20460;  and 
the  Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Protection.  71  Hospital  Street.  Augusta. 
ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT 
David  B.  Conroy.  (617)  565-3254;  FTS 
835-3254. 

SUPPLEMENTARY  INFORMATION:  On  April 
17, 1990  (55  FR  14322).  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
for  Uie  State  of  Maine.  The  NPR 
proposed  approval  of  a  111(d)  plan 
controlling  TRS  emissions  from  existing 
kraft  pulp  mills  in  the  State  of  Maine. 
Maine  submitted  the  111(d)  plan 
controlling  TRS  emissions  from  existing 
kraft  pulp  mills  on  February  15, 1990. 
This  plan  was  developed  to  meet  the 
requirements  of  section  111(d)  of  the 
CAA.  Under  section  in(d).  EPA 
established  procedures  whereby  States 
submit  plans  to  control  existing  sources 
of  designated  pollutants.  Designated 
pollutants  are  defined  as  pollutants 
which  are  not  included  on  a  list 
published  under  section  108(a)  of  the 
CAA  (i.e..  National  Ambient  Air  Quality 
Standard  or  "criteria"  pollutants),  but  to 
which  a  standard  of  performance  for 
new  sources  applies  under  section  111. 
TRS  is  such  a  pollutant.  Under  section 
111(d).  the  States  must  adopt  emission 
standards  and  submit  them  to  EPA  for 
approval.  The  standards  limit  the 
emissions  of  designated  pollutants  from 
existing  facilities  which,  if  new,  would 
be  subject  to  a  new  source  performance 
Standard  (NSPS).  Such  facilities  are 
called  designated  facilities. 

The  procedures  under  which  States 
submit  these  plans  to  control  existing 
sources  are  defined  in  subpart  B  of  40 
CFR  part  60.  Subpart  B  requires  the 
States  to  develop  plans  within  federal 
guidelines  for  the  control  of  designated 
pollutants.  EPA  publishes  guideline 
documents  for  development  of  State 
emission  standards  along  with  the 
promulgation  of  any  NSPS  for  a 
designated  pollutant.  These  guidelines 
apply  to  designated  pollutants  and 


include  information  such  ss  a  discussion 
of  the  pollutant's  effects,  description  of 
control  techniques  and  their 
effectiveness,  costs  and  potential 
impacts.  The  guidelines  also  provide 
recommended  emission  limits,  times  for 
compliance,  and  control  equipment 
which  will  achieve  these  emission 
limits,  as  guidance  for  the  State. 

Subpart  B  discusses  two  types  of 
designated  pollutants.  One  type  of 
designated  pollutant  is  the  type  that 
may  cause  or  contribute  to  the 
endangerment  of  public  health.  It  is 
referred  to  as  s  health-related  pollutant. 
The  other  type  of  designated  pollutant  is 
a  welfare-related  pollutant,  for  which 
adverse  effects  on  public  health  have 
not  been  demonstrated. 

For  welfare-related  pollutants  such  as 
TRS,  States  have  the  option  of  balancing 
emission  guidelines,  times  for 
compliance,  and  other  information 
provided  in  a  guideline  document 
against  other  factors  of  public  concern 
in  the  establishment  of  emission 
standards,  compliance  schedules  and 
variances,  as  long  as  the  guideline 
document  and  public  hearing 
information  are  considered  and  all  the 
other  requirements  of  subpart  B  are  met. 
Therefore,  States  have  greater  flexibility 
in  establishing  plans  for  the  control  of 
TRS,  and  may  consider  factors  other 
than  technology  and  costs  in  developing 
such  TRS  plans. 

This  TRS  plan  for  existing  facilities 
affects  six  kraft  pulp  mills  in  Maine. 
They  are  International  Paper  Company 
in  Jay,  S.D.  Warren  Company  in 
Westbrook.  Boise  Cascade  in  Rumford. 
lames  River  Corporation  in  Old  Town, 
Georgia-Pacific  Corporation  in 
Woodland,  and  Lincoln  Pulp  and  Paper 
Company  in  Lincoln.  There  is  one  other 
kraft  pulp  mill  in  Maine,  S.D.  Warren 
Company  in  Skowhegan,  but  this  entire 
facility  is  subject  to  the  NSPS  for  kraft 
pulp  mills  and  therefore,  not  subject  to 
the  pjan. 

Summary  of  the  Plan 

The  111(d)  plan  consists  of  a 
regulation  entitled  "Chapter  124:  Total 
Reduced  Sulfur  Control  From  Kraft  Pulp 
Mills."  Chapter  124  was  adopted  by  the 
State  of  Maine  to  control  TRS  emissions 
fixim  existing  kraft  pulp  mills  on 
November  29, 1989  and  became  effective 
on  January  8. 1990.  This  regulation 
contains  the  following  emission 
limitations  and  requirements  for  existing 
processes: 

(1)  It  prohibits  gases  which  contain 
TRS  in  excess  of  5  ppm  by  volume  on  a 
dry  basis,  corrected  to  10  percent 
oxygen  bora  any  digester  system, 
multiple-effect  evaporator  (MEE) 
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following  coMitiHM  ve  mti: 

(i)  The  gnes  an  vooAMted  Ib  a  Inne  Idfai 
subjaol  ta  fke  piB»la1aiii<€*e  ngiitefiaa  ar 
II---,  li  ■mini  iT-^--— *p-Y-^"°~ 
(i.e..«BCntyH(M.i 

(ii)ltesaaaaaae< 

furnace  aat4aBt<aAe|iwiiartnM<rf<he 
regukUion  arlhe  is^ukeBartr^f  ahe  kraH 
pulp  aritl  USPS; 

(iii)  The  fases  an  eembaated  wMi  ofter 
waste  gaseainar  incimratar  or  enter  aevioe. 
and  are  <ub)ecte<i  to  a  BMiwaaw  (enperatwe 
of  IMTF.  for  aft  laaal  ftSi 

(iv)TlK|. 
oterHwai 
diKihwiPiHathei 

TRSioexeeMflfSjipnby' 

basis,  eorreoted  to  the  actual  oiqcgen  contest 
of  the  untreated  ^m  stream. 

{2)  It  yrohibiU  gases  fieai  aiV  near 
design  ■  stiaiglit  kraA  fWMivery  teaaee 
equii^ed  with  either  a  diy-bottsas  BSP 
cr  a  wet-bottoB  ESP  enfJeyiag  water 
which  coatata  IVS  JB  excess  of  S  ^m 
by  volt»e  on  a  ^  basis,  oonected  to  6 
percent  eo^gsa. 

(3]  It  piahtt^  gases  from  any  aew 
design  strwgbt  kniiliecovay  bimace 
with  a  wet-bottMB  ESP  eaployiagtdadc 
liquor  which  eootains  ISS  in  excess  af 
15  pfMn  by  vehone  oo  a  diy  basis, 
conected  to  SfWfoeat  oscygen. 

(4)  II  ptofaibilsgBses  frosB  ai^  eld 
design  '  strngbt  krafirecoveiy  famaoe 
which  contain  TRS  in  excess  of  2D  ppBi 
by  vohoe  eoa  dry  basis,  caneidad  to  8 
percent  oiqigen. 

(5)  It  pacAdbtegBsea  ferai  any  SBsit 
dissdvteg  tmak  wWdi  conleia  TRSin 
excess  af  OinBg/Iigbladiliqttoraafids 
as  I^S  (aA33  IWton  Made  bqoor  solids 
asHiS). 

(fij  H  prah&tts  gases  from  any  fine 
kihi  which  coiflMn  mS  hi  excess  (tf  20 
ppm  by  vohime  on  a  dry  bans,  conecfted 
to  10  percent  oxygen. 

The  regulation  also  reqnim  each 
facility  to  have  a  badoip  systeas  lor  (he 
control  of  the TRSemissions  from  flie 
digester  system,  MEE  system,  and 
condensate  stripper  ayston.  TMscanirdl 
system  is  to  be  employed  within  40 
minutes  after  the  primafyeentnl 
system's  m^mcliui  ar  shutdown. 
FartheBBore.  theiegidatun  eaffiaes  die 
mmntonqg  saqtdsnnents.  rtSBidkcepiqg 
and  reporting  reqaireraents.  and  test 


i  nacessary  for  aach  sabfeot 
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excess  emissions  Cor  eadi  aSected 
process.  Compliance  with  all  of  the 
re^iiements  of  the  rqgidation  except 
the  emission  standard  for  brown  stock 
washer  systems  is  reqairad  by  January 
8, 1991  (Le.,  twelve  monfths  «&er  the 
effective  date  of  the  regulationj. 
Compliance  with  the  emismon  standard 
for  brown  stock  washer  systems  is 
reguired  by  January  X 1904. 

EPA  has  reviewed  the  plan  and  has 
written  a  technical  support  document 
based  on  the  requirements  of  section 
llHd)  of  the  CAA  of  1377.  as  amended; 
40  CFR  pact  8a  subpart  B;  and  the  EPA 
guideline  document  entitled  "Kraft 
Pulping:  Control  of  TRS  Emissions  from 
Existing  Mills*'  (BPA-4SQ/t-78-003b). 
EPA's  review  of  Maine's  submittal 
indicates  that  it  meets  the  requirements 
of  40  CFR  part  80.  subpart  B.  EPA  is 
approving  Maine's  tll(d)  plan 
controlling  TRS  emissions  from  Vraft 
palp  mMls,  which  was  subnuttodon 
Fetowry  15, 1900.  Public  coHnenta 
were  submitted  en  the  NPR  by  twm 
parties. 
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Raqwmsa  to  Pidtlic 

EPA  received  conmenls  on  its  NPR 
from  two  parties  daring  die  pnUic 
cannunt  period  irtich  ended  en  May 
17,  S80.  Ibese  tivo  puties  were  die 
Paper  Indostry  InfriiB^ian  Office 
(PDO).  Md  die  Geo^ia  Pacific 
Corporation.  Becauae  die  cennBBnls 
fr<ni  bodi  parties  are  aimilar.  EPA  has 
pwpased  one  generd  response  to  ad  ef 

theoonuaeaU. 

Gonaieiit:  PDO  said  it  general 
supports  dw  oonSrol  <tf  law  vaiaaw  gas 
straems  with  high  IRS  oaneenlratieBs  at 
e»sfiag  knaft  pidp  mdls.  Soorcas  ol  sadi 
gases  techule  digestot;  andt^le  elEeot 
evaporators,  and  fcad  oondensate 
strippers.  PUO  said  diet  diey  have  fioand 
that. »  general,  it  is«ost-efbctive  and 
envirasHnentally  beneficial  to  eontsei 
TRS  emissions  fr«m  dwse  eaaroes. 

PUO  aaid,  bowevec  Ihat  Aey  atrangfy 
impose  the  proposal  to  oontiol  vent  gas 
fiwHn  trowa  stock  washer  spstoasa.  Tbe 
TRS  eadssioBS  from  brawn  stock 
washers  can  be  (^aracterisad  as  bic^ 
volurae  gas  streams  with  law  TRS 
concenteadons.  FBO  said  dtoy  have 
found  that  tt  is  extremdy  dilBoidt  fram 
anengineeriag  perspective  and  not  aest- 
e^ctive  to  control  dwse  dilate  TRS 
emission  searoea.  A  recent  BACT 
analysis  ooadactod  at  one  «f  PUO's 
meaben  can^Mny's  aHltenid  dwt  the 
moat  cost  efisotive  oentoalaltaiBalive 
was  iacineratien  in  a  power  bailer  at  a 
cost  of  giuao  per  toB  af  TRScontoeBad. 
FUOeaid  diat  diis  cost  is  oensideiafa^ 
hitter  dian  dw  ooaanaa^  accepted  cost 


of  $2080  per  ton  in  BACT  analyses.  T^s 
PIIO  concludes  that  controlling  TRS 
emissions  from  brown  stock  wafers  is 
excessively  easily,  as  can^aved  to  the 
environmental  benefit  HiO  said  EPA 
reached  the  same  coadasioB  in  the  ^A 
document  "Kraft  Pulpiag  Contrd  of  TRS 
Emissions  from  Existing  Pulp  Mills," 
pages  10-12  and  10-13,  when  it 
examined  the  cost  versus  benefit 
associated  with  incineration  of  TRS 
emissions  from  brown  stock  washers. 

PIIO  said,  furthermore,  d«re  are 
adverse  energy  and  environmental  costs 
associated  with  this  typeef  oantreL 
Burning  the  moisture-laden  TRS  gas  in  a 
power  boiler  imposes  an  energy  penalty 
on  the  miH.  It  also  can  canse  operatmg 
problems  if  the  volume  of  brown  stodc 
washer  vent  gas  is  large  in  relation  to 
total  boiler  input  air.  Finally,  when  each 
ton  of  TRS  gas  (as  sulfiu^  is  incinerated, 
it  is  converted  to  tww  tons  of  sulfur 
dioxide  (SOk}- Thus,  ene  polhitant  is 
bcdng  traded  for  twice  as  much  of 
another. 

For  these  reasons,  PIIO  believes  Oiat 
is  in  uneconomical  and  environnentally 
imprudent  to  control  TRS  gas  from 
brown  stock  washer  vents,  and  is 
opposed  to  the  legulation  to  die  extent 
diat  it  arid  require  milb  todo  so. 
However,  PDO  s^d  dwt  if  die  Agency 
and  Main  Department  of  Environmental 
Protection  stiD  believe  that  control  of 
brown  stock  washers  is  appropriate. 
PnO  requests  that  a  provisi<Hi  be 
inohided  hi  die  regidadotts  wtdch  would 
allow  a  brown  stock  wasiier  system  to 
be  exempt  fromAe  contnd  requirsMents 
if  it  can  be  demonstrated  that  control  is 
technically  or  economicaHy  infeasible. 
PIIO  said  such  a  provision  cuirendy 
exists  in  40  CFR  60.283{aMlMivJ  for  new 
sources.  It  seems  that,  at  a  minimum,  it 
should  also  be  availaUe  Cor  existing 
sources. 

Geor^a-PadficCoiporadon  fGP)  had 
similar  concerns.  GPs  primary  ooneem 
with  Maine's  TRS  regriaden  is  die 
economic  ta^wct  of  die  IRS  ooatrol 
system  which  mast  be  in  place  lor  the 
brown  stock  washer  ayslems  by  |amiary 
1, 1994.  GP  said  there  are  several 
problems  in  trying  to  initiate  a  TRS 
control  system  on  its  exisdng  bsown 
stock  washer  system,  as  there  are 
similar  problems  in  adier  nuds.  GP  aaid 
diet  by  creatiag  a  5  ppm  emissian  limit, 
die  State  of  ilaiae  bas  reqanad 
incineration  of  these  ^ses  4n  its  Pswer 
Beder.  GP  feels  that  indaaratioa  in 
eidierits  Recovery  Boderar  its  lime 
Kdn  is  not  feasibla^ue  to  te  extensiwe 
modificadans  neeessaiy  to  ^diar«f 
tbcie  soarces  to  receive  these  gases. 

GPaaid  dmt  aocen&ig  to  ite  enaite 
ei^ioeers.  the  cost  afiacuaerafing  its 


brown  stock  washer  system  would  be 
approximately  2  million  dollars.  This 
cost  excludes  the  start-up  and 
maintenance  coats  of  a  monitoring 
system  which  is  also  required  by  the 
proposed  rule.  Hie  specific  problem 
involves  the  size  of  the  ducts  and  fans 
which  would  be  necessary  to  pipe  these 
high  volume  gases  with  low  TRS 
concentrations  iqiproximately  300  feet  to 
the  Power  Boiler,  and  the  backup 
incinerator. 

GP  said  it  is  also  concerned  as  to  how 
this  increased  volume  will  effect  its 
existing  emissions  from  its  power  boiler, 
and  in  tirni  if  the  modifications  required 
to  incinerate  these  gases  will  cause  its 
current  air  license,  issued  by  the  State  of 
Maine,  to  be  reopened. 

GP  said,  in  summary,  it  is  concerned 
that  the  amoimt  of  capital  expenditure 
required  and  the  indeterminate  effect  on 
current  emissions  is  not  appropriate  to 
attain  TRS  control  of  the  brown  stock 
washer  system. 

Aespo/ise.- It  is  true  that  EPA's 
guidelines  for  existing  kraft  pulp  mills 
do  not  require  controls  for  TRS 
emissions  bom  brown  stock  washer 
systems.  The  new  source  performance 
standard  (NSPS)  for  kraft  pulp  mills  [i.e.. 
40  CFR  part  60,  subpart  BE),  however, 
does  require  control  of  TRS  emissions 
from  brown  stock  washer  systems  that 
were  constructed  or  modified  after 
September  24, 1076.  During  the 
development  of  die  NSPS  for  kraft  pulp 
mills.  EPA  determined  diat  it  was  cost 
effective  to  control  TRS  emissions  from 
most  new,  modified,  or  reconstructed 
brown  stock  washer  systems.  The  NSPS 
does  include  an  exemption  for  new 
brown  stock  washer  systems  where 
combustion  of  the  vent  gases  is  not 
technologically  or  economically  feasible. 
(See  40  CFR  60.263(a)(l)(iv).)  This 
provision  was  included  because  the  EPA 
agreed  with  die  industry's  comment  that 
older  recovery  fiimaces  do  not  have  the 
capability  to  accept  large  volumes  of 
gases,  and  the  costs  associated  with 
altering  these  recovery  furnaces  could 
be  prohibitive.  Information  obtained 
during  the  NSPS  review  in  1982  and 
1983.  however,  indicates  diat  power 
boilers  (instead  of  recovery  furnaces) 
are  being  used  as  the  incineration 
device  for  the  high  volume  gas  streams. 
Discussions  at  tluit  time  with  mill 
persoimel  and  an  equipment  vendor 
indicated  no  operating  problems  tvith 
using  the  power  boiler  as  an 
incineration  device.  The  costs 
associated  with  using  die  power  boiler 
wotdd  be  similar  to  the  costs  of  using  a 
new  recovery  furnace  designed  to 
handle  the  gases. 

The  State  of  Maine,  in  adopting  a  plan 
pursuant  to  section  111(d)  of  die  CAA  to 


control  TRS  emissions  from  existing 
kraft  pulp  mills,  chose  to  adopt 
requirements  for  existing  brown  stock 
washer  systems.  Under  section  116  of 
die  CAA,  the  State  of  Maine  is  legally 
entitied  to  adopt  more  stringent 
emission  standards  for  stetionary 
sources  than  required  or  recommended 
by  EPA.  The  State  of  Maine  in  its 
response  to  public  comments  on  the 
proposed  regulation  specified  that  they 
felt  that  die  control  of  TRS  emissions 
from  brown  stock  washers  was 
important  because  of  the  magnitude  of 
potential  emissions  from  uncontrolled 
washers  and  the  height  at  which  they 
are  emitted  [i.e.,  they  are  more  likely  to 
have  negative  impacts  on  local 
residential  areas  because  they  are 
emitted  at  lower  levels  and  are  subject 
to  less  dispersion).  In  its  regulation,  as 
specified  above,  the  State  is  requiring 
compliance  with  the  emission  standard 
for  brown  stock  washer  systems  by 
January  1, 1994,  which  should  give 
adequate  time  for  affected  facUiUes  to 
woik  out  any  compliance  problems. 

In  response  to  PIIO's  request  for  a 
specific  exemption  provision  in  chapter 
124  for  brown  stock  washer  systems, 
EPA  notes  that  the  lack  of  a  specific 
exemption  provision  in  Maine's 
regulation  does  not  preclude  the  State 
fitim  proposing  to  exempt  a  facility's 
brown  stock  washer  system  from  control 
if  economic  and  technological 
infeasibility  is  demonstrated.  The  State 
certainly  has  the  option  of  submitting  a 
single-source  revision  to  its  111(d)  plan 
to  EPA  for  approval.  EPA  would  review 
the  supporting  documentation  submitted 
with  the  State's  request  when  deciding 
whether  a  relaxation  of  the  regulation  is 
warranted  because  of  economic  or 
technological  infeasibility  of  controlling 
the  TRS  emissions.  EPA  will  act  on  such 
a  proposal,  however,  only  if  the  State  of 
Maine  initiates  it. 

To  respond  to  the  general  concerns 
raised  about  the  infeasibility  of  control 
of  TRS  emissions  ttom  brown  stock 
washer  systems,  it  is  important  to 
discuss  ^e  two  types  of  washers  used  at 
mills  in  the  State  of  Maine  and  the 
applicability  requirements  of  Maine's 
regulation  for  washer  systems.  Brown 
stock  washer  systems  remove  black 
liquor  from  the  pulp.  The  two  main  types 
of  washers  are  rotary-drum  vacuum 
washers  and  diffusion  washers.  Vacuum 
washers  are  the  most  common  type  of 
kraft  pulp  washers,  but  diffusion 
washing  is  generally  integrated  with  the 
continuous  digester  used  in  newer  mills. 

TRS  emissions  from  both  types  of 
washers  arise  primarily  from  die 
vaporization  of  the  volatile  reduced 
sulfur  compounds.  TRS  compounds 
emitted  are  principally  dimethyl  sulfide 


and  dimethyl  disulfide.  Uncontrolled 
TRS  emissions  from  a  vacuum  drum 
washing  system  average  about  0.27  lb/ 
ton  air  dried  pulp  (ADP)  at  a 
concentration  of  30  ppm.  TRS  emissions 
are  affected  by  the  wash  water  source, 
water  temperature,  degree  of  agitation 
and  turbulence  in  the  filtrate  tank,  and 
blow  tank  pulp  consistency.  TRS 
emissions  will  increase  significandy  if 
contaminated  condensate  fitim  the 
digester  and  evaporator  systems  is  used 
for  washing.  Higher  temperatures  and 
agitation  result  in  increased  stripping  of 
TRS  during  die  washing.  (See  EPA-450/ 
3-83-017,  page  2-10.)  Uncontrolled  TRS 
emissions  from  diffusion  type  washers, 
on  the  other  hand,  are  less  than  0.001  lb/ 
ton  ADP.  (See  51  FR 18539.)  Diffusion 
washers  are  not  covered  by  the  NSPS 
and  not  covered  by  Maine's  regulation 
due  to  these  low  emission  rates. 

At  the  time  of  the  last  review  of  the 
NSPS,  incineration  of  the  vent  gases  is 
the  only  control  technique  employed  on 
the  brown  stock  washing  systems 
subject  to  the  NSPS.  Incineration  is  the 
basis  for  die  NSPS.  (See  EPA-450/3-83- 
017,  page  4-8.)  Since  diffusion  washers 
are  generally  being  installed  when  mills 
upgrade  or  replace  their  washer  systems 
and,  because  these  systems  are  not 
subject  to  further  control  under  Maine's 
lll(d]  plan,  the  installation  of  these 
systems  amounts  to  a  control  technique 
available  for  compliance  under  the 
111(d)  plan. 

At  the  time  of  the  last  review  of  the 
NSPS,  two  vacuum  drum  washing 
systems  were  subject  to  the  NSPS.  The 
vent  gases  from  one  system  were  used 
as  combustion  air  in  a  power  boiler.  The 
other  vacuum  drum  washer  was  not 
controlled  by  incineration,  but  was 
granted  an  exemption  fit>m  the  standard 
because  the  mill  did  not  have  available 
an  incineration  device  which  could 
safely  handle  the  gases  economically. 
However,  the  one  mill  which  received 
an  exemption  from  the  NSPS  only  added 
a  single  additional  washing  stage.  This 
vacuum  drum  washer  was  installed  as  a 
new  fourth  stage  washer  on  an  existing 
washing  system.  (See  EPA-4S0/3-83- 
017,  page  4-9.)  This  was  not  an  entirely 
new  washer  installation  and  therefore 
infeasibility  was  easier  to  demonstrate 
because  of  the  low  TRS  emissions  fitim 
this  unit.  In  the  review  of  the  NSPS,  the 
cost  of  control  of  TRS  emissions  from 
vacuum  drum  type  washer  systems  is 
estimated  to  be  about  $2,400  per  ton  of 
TRS  removed.  (See  EPA-450/3-83-017.   - 
page  6-2.)  This  value  is  higher  than  that 
for  the  other  TRS  sources,  but  not 
necessarily  an  unreasonable  amount  for 
the  existing  mills  in  Maine. 
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In  lopsMe  to  tke  $tl.a0O  per  ton 
figui*  aeibaae^  by  FM)  lor  •  nccnl 
BACTMaljiii  i—i«»ln<1  — aiil« 

uuiilIil tiu's  mii  mtT  Jnti  nil 

ty^ofy  whiti«i  A>newr  wshga  ;;^'^;^ 
coDMdetatioa  wtM  vacaaas  araoi  typ« 
wMkers  or  difttstaa  type  waahcn.  If  Ih* 
new  woabcrs  «Mn  diSMiao  type 
wrashers.  vriikk  BHMt  bOI*  aie  BOW 
going  to  wbca  new  washcis  arc 
instaOed  Ae  coat  of  eoBtral  wiwld  be 
kigb  8»ca  d»  OMMiona  faom  Ibeae 
types  of  waahera  are  so  Vm.  But  tudt 
costs  are  irrelevaat.  becaaBC.  as 
explak^  abawe.  tkia  type  af  wasber  ia 
not  ntbject  to  Maiac's  111(d)  plan.  Fat 
the  type  of  washer  tubiact  to  Maine's 
111(d)  plan.  EPA  has  evidence  that  the 
cost  of  control  is  substaotialiy  lesa 
(aboat  $2,400  pCTtoa  of  TRS  removed) 
than  the  figore  PUD  dtes. 

In  response  to  PIIO's  concern  about 
the  energy  penalty  en  tbe  mill 
associated  with  burning  die  moisture- 
laden  TRS  gas  in  a  power  boiler,  the 
problem  arising  ftt)m  the  introduction  of 
high  moisture  content  gases  can  be 
eased  by  installing  a  condenser  on  die 
gases  prior  to  tntrudoction  into  die 
bailer.  PIK>  also  raises  die  issue  that 
when  each  ton  of  TRS  gas  {as  sul&r)  is 
incTnerated,  it  is  crarverted  to  two  tone 
of  SO^  PHO  says  dtat  one  polkitant  is 
being  traded  for  twke  as  nuidi  of 
another.  This  is  not  exactly  true  since 
any  TRS  emitted  to  the  atmosphere  wiB 
participate  in  phofochemical  reactions 
and  eventually  be  converted  to  Sft. 
Thus,  diere  is  no  overaD  increase  in  SOi 
to  the  atmospheie  tbroog^  the 
indneration  ef  TRSv  dlfcioii^  there 
could  be  an  increase  in  SO^  emissions  at 
the  plant  site  tf  die  esbaast  stream  is  not 
contnriled. 

Finally,  GP  e^pi  eased  cencem  that 
contn^big  TRS  in  its  power  boder 
would  caase  its  current  air  license  tobe 
reopened  if  SQi  enrissieiis  increase  from 
the  power  boiler,  la  (BsuMsiug  dris 
comment,  it  is  inportant  to  distkigBisfi 
between  appHcaUe  state  licensing  and 
federal  permitting  reqaiiemeats.  Maine 
reqairesdiat  air  poBatian  sources  obtain 
a  license  to  eant  ander  state  law.  and 
die  efiect  oa  die  licenae  of  iwaeaaed 
emissians  faoB  a  TRS  oontnd  plan  is  a 
questiaa  si  slate  lot*.  Under  fedctallaw. 
I  to  aafor  statianafy 


tiBMII 

area  anal  oblaiB  a  paevoiliaa  ti 
signfieani  detesioiadai  {PSD)  pemit 
under  part  C  of  dte  GAA.  Maitta 


UMI 


along  wttb 


ito  state  air  Boenae; 

icqpirsdby  state 


law.  Pursuant  to  iiwasindn  from  )ahn 
Calcagni.  Diiactar.  Air  Qaafity 
Man^CBtnt  DtoWaa  dated  AprillOc 
IQfli  and  baoi  Ge«rid  A.  Eonaan. 
Director.  Office  of  Ak- Quality  Planning 
and  Standards  dated  July  7, 19M.  mafiv 
modificatiana  aiade  as  part  of  a  TRS 
coBini  plan  dnt  result  in  an  increase  in 
emissions  at  a  BMior  stationary  source 
exceeding  the  significance  Icsc)  for 
triggering  PSD  appHcabibty  as  defined 
in  40  CPR  52.21(14(23)1  i).  would  be 
subject  to  a  fiiO  PSD  tevtew.  inchnfing 
"top-down"  BACr.  air  quabty  impact. 
and  increment  ooosanqitioa  anriyses. 
As  explained  in  die  )ri^  17. 1SI9 
nmnorandmn  from  Gerald  A.  Eteison, 
the  NSPS  and  PSD  programs  have  very 
different  goals.  The  NSPS  program  is 
designed  to  impose  a  technological  norm 
or  legatated  facilities,  while  the  PSD 
program  is  designed  to  preserve  ambient 
air  quality.  It  is  apinropriate  Ihat  the 
appLtcalnJity  of  PS?  pennitUng 
requirements  operate  independently  of 
any  considerations  of  NSPS 
applicability  or  control  technology 
improvemente.  When  a  TRS  control  plan 
restdts  in  a  ma}or  modification,  the  PSD 
program  must  evaluate  ambient  air 
quality  impacts  wfaidi  the  NSPS 
program  does  not  directly  address. 

Hn^  Action 

EPA  is  approving  the  111(d)  plan 
controlling  TRS  emissions  from  kraft 
palp  mills  submitted  by  the  Mfthie 
Department  of  Environmental 
Protectioa  The  plan  which  consists  of  a 
regulation  entitled  "C3iapter  124:  Total 
Reduced  Sulfur  Prom  Kraft  Po^  Kfilb" 
affects  six  existing  kraft  pulp  mills  in  die 
State  of  Maine. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  die  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6^  1980i  die  Office  of 
Management  and  Budget  waived  Table  2 
and  3  rulemaking  actions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Nothii^  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  far  any  future 
submittal  of  a  111(d)  plan  by  any  State. 
Each  request  lor  approval  of  a  111(d) 
plan  shall  be  conudered  separately  in 
light  of  specific  technical,  ecoD<uaic  and 
envimuaental  factors  and  in  rdation  to 
relevant  statuttny  and  regulatory 
requirementa. 

Under  section  aa7(bMl)  of  die  Cfean 
Air  Act,  pelitiona  for  jsidicial  review  of 


diia  acdon  ant  be  fikd  in  the  United 
Statea  Coast  of  Appeals  fnrdto 
appropriate  circmt  by  NoMfcmbar  I^ 
1990.  This  actioa  stay  net  be  cbaHcnRed 
later  in  proceedings  to  enloree  ito 
requirements.  (See  section  307(b)(2)). 

list  af  Snbjecte  to  4t  CFR  Part  CX 

Adauniatiative  practice  and 
procedure.  Air  poDution  caotio!. 
Intergovernmental  relations.  Paper  and 
paper  pro<bicts  industry.  Reporting  and 
recordkeeping  requiremnts. 

Dated  September?,  MSA 
fuBsBel^s, 
Regional  Adminktrator^RepoaL 

Title  40  of  die  Code  of  Federal 
Regulations,  chapter  I,  part  82,  subpart  U 
is  amended  as  foRows: 


Subpart  U— Maine 

1.  The  authority  citation  for  part  82 
continues  to  read  as  fiollows: 

Authority:  42  U.&a  7401-7042. 

2.  Section  62.4S45  is  amended  Iqp 
adding  paragraphs  (bK2)  and  (cK2)  to 
read  as  follows: 

S  62.4845    ktefitlflcationerptan. 
•        *        •        •        • 

(b)*  *  * 

(2)  Control  of  total  reduced  sulfur 
(TRS)  emissions  from  existing  kraft  pidp 
mills,  submitted  on  February  15. 199a 

[2]  Kraft  pulp  mms. 

4.  Subpart  U  is  amended  by  adding 
§  62.4025  and  an  undeaignated  heading 
to  read  as  follows: 

Total  Radacad  Sutfar  from  Exiadns 
KnftPriplffiUi' 

(a)  The  plan  appfies  to  the  following 
existing  kraft  pulp  mills: 

(1)  International  Paper  Company  in 
Jay. 

(2)  SJX  Warren  Con^wny  to 
Westbrook. 

(3)  Boise  Cascade  to  Rnoford. 

(4)  James  River  Corporation  in  (Nd 
Town. 

(5)  Georgia-Pacific  Cbrporatiott  to 
Woodland. 

(6)  Lincobi  Pulp  and  Peper  Company 

in  Lincoln. 

(PR  Dot  ta-22im  Ri«d  s-to-eoc  •«  ■■) 

BHJJNQ  COOC  tStC^O-m 


DEPARTyENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenwnt 

43  CFR  Public  Land  Order  6795 
[AK-932-0(M214-10;  F-030632] 

Revocatton  of  Public  Land  Order  Na 
3520.  as  Modified;  Alaska 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

summary:  This  order  revokes  in  its 
entirety  a  public  land  order  as  it  affects 
approximately  ^958.720  acres  of  land 
withdrawn  for  Powersite  Classification 
No.  445  at  Rampart  Canyon.  Hie  land  is 
no  longer  needed  for  power 
development.  This  action  also  opens 
approximately  720,413  acres  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  Any  of  this 
land  that  is  not  selected  by  the  State 
will  be  subject  to  Public  Land  Order 
Nos.  5179,  5180.  and  5184.  The  land 
withdrawn  by  Public  Land  Order  Nos. 

5179  and  5184  will  remain  closed  to  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and 
mineral  leasing  laws.  The  land 
wididrawn  by  Public  Land  Order  No. 

5180  has  been  and  will  remain  open  to 
location  for  metalliferous  minerals 
under  the  mining  laws.  The  remaining 
land,  approximately  8,238,307  acres,  is 
within  conservation  system  units  as 
established  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2, 1960,  the  utility  corridor  as 
wididrawn  by  Public  Land  Order  No. 
5150,  or  has  been  transferred  from 
Federal  ownership. 

EFFECnvc  OATl:  September  19. 1990. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  222  W.  7di  Avenue.  No.  13, 
Anchorage,  Alaska  99513-7599, 907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1714 
(1988),  and  by  section  17(d)(1)  of  die 
Alaska  Native  Claims  Settlement  Act.  43 
U.S.C.  iei6(d](l)  (1988).  it  is  ordered  as 
follows: 

1.  Public  Land  Order  No.  3520,  as 
modified,  which  withdrew  land  for 
power  purposes  is  hereby  revoked  in  its 
entirety.  The  land  is  described  in  the. 
Federal  Register  of  March  21, 1963  (28 
FR  2826-2831)  as  amended  in  the  issues 
of  April  11, 1963  (28  FR  3558),  and  April 
24, 1963  (28  FR  4040).  The  area 
described,  including  both  public  and 
nonpublic  land,  contains  approximately 
8.958.720  acres. 


2.  Subject  to  valid  existing  rights,  the 
public  land  described  above  lying 
outside  of  Public  Land  Order  No.  5150  or 
the  conservation  system  units 
established  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2. 1980, 94  Stat  2371, 2381, 
2388,  2390,  is  opened  to  selection  by  die 
State  of  Alaska  under  either  the  Alaska 
Statehood  Act  of  July  7, 1958, 48  U.S.C. 
prec.  21  (1988),  or  section  906(b)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  43  U.S.C.  1635(b) 
(1988). 

3.  As  provided  by  section  e(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  in 
paragraph  2,  for  a  period  of  ninety-one 
(91)  days  from  the  date  of  publication  of 
this  order,  if  the  land  is  otherwise 
available.  Any  of  the  land  described 
herein  that  is  not  selected  by  the  State 
of  Alaska  will  be  subject  to  the  terms 
and  conditions  of  overlapping  Public 
Land  Order  No.  5179,  Public  Land  Order 
No.  5180,  both  as  amended.  Public  Land 
Order  No.  5184,  and  any  other 
withdrawal  of  record. 

4.  The  remaining  public  land 
continues  to  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5150,  or  is  within  conservation  system 
units  as  established  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2, 1980, 94  Stat.  2371. 
2381.  2388,  2390. 

Dated:  August  30. 1990. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  90-22152  Filed  9-18-00;  8:45  am] 
MUSM  COOE  4»1frgA-« 


43  CFR  Public  Land  Order  6796 
[CA-940-00-4214-10;  CACA-IWMa] 

Partial  Revocation  of  Secretarial  Order 
Dated  July  7, 1936;  Califomia 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
99.80  acres  of  National  Forest  System 
land  withdrawn  for  the  Bureau  of 
Reclamation's  Central  Valley  Project 
The  land  is  no  longer  needed  for 
reclamation  purposes.  This  action  will 
open  99.80  acres  to  surface  entry  and 
mining.  All  of  the  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  19, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Viola  Andrade,  BLM  Califomia  State 
Office,  Room  E-2845,  Federal  Office 


Building,  2800  Cottage  Way, 
Sacramehto,  Califomia  95825, 916-978- 
4820. 

By  virtue  of  the  authority  vested  in  die 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  7. 
1936,  which  withdraw  National  Forest 
System  land  for  the  Bureau  of 
Reclamation's  Central  Valley  Project  is 
hereby  revoked  as  it  afiects  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  33  N..  R.  2  W.. 

Sec.  4.  lots  1  and  2.  and  WM!SWV«NEV4. 

The  area  described  contains  99.80  acres  in 
Shasta  County. 

2.  At  10  a.m.  on  October  19, 1990  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law, 
including  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  lands  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  govemed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  August  3a  1990. 
DaveO'NeaL 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  90-22198  Filed  9-18-90;  8:45  am] 


43  CFR  Pubic  Land  Order  6800 
[iD-943-09-4214-10:  it>l-27S35] 

Partiirf  Revocation  of  Secretorial  Order 
Dated  May  20. 1926;  Idaho 

AOENCY:  Bureau  of  Land  Management 
Interior. 

action:  Public  land  order. 

summary:  This  order  revokes  a 
Secretarial  Order-insofar  as  it  affects 
2.63  acres  of  National  Forest  System 
lands  withdrawn  for  Powersite 
Classification  No.  146  in  the  Boise 
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Nation^  Fore*L  The  wiihrfrawal  is 
being  revdced  to  the  Fored  Serrtcecan 
resolve  three  residenii^  eccapaacf 
trespass^  by  sale  and  <XHBplete  a 
preposed  excbange.  The  lands  are  Bot 
ne^ed  for  tbe  purpose  for  which  tfiey 
were  withdrawn.  This  actien  wiB  open 
the  lands  to  surface  entry.  Thctands 
have  been  and  wiQ  remain  open  to  the 
mining  and  B^Kual  leasing  laws. 

iOKmOctaberiSktaaa. 
womaKnom  contjici: 
Larry  R.  Uevsay.  MJJ  Mabo  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706. 20li^334-173& 

By  virtue  of  the  aothority  vested  in  ^ 
Seoeivy  of  the  inteiMr  by  sectioa  a04 
of  the  Fedc^  Land  PDli<9  «id 
Management  Act  of  1078.  SO  Stat  2761; 
43  U.S.C  1714.  it  is  mdered  as  follows: 

1.  The  Secretarial  Order  dated  May 
20. 1926.  which  vrithdrewiwid  for 
Powersite  QassiScation  No.  148.  is 
hereby  revoked  insofar  as  it  affects  the 
foUowtng  described  land: 

BmaaMmMam 

T.tN..lL7K. 

Sec.  27,  SEV4SElfcSWMSW)^ 
T.9N..IL»E.. 

SecaapertisBofietS; 

Sec  32.  portioo  of  lot  a. 

The  areas  deecrifaed  ag^agate  2.S3  aaes  in 
Boise  CouD^. 

2.  At  9  am.  on  October  m  tgm,  the 
lands  described  in  pvagraph  one  above 
shall  be  open  to  sacb  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  ^rstem  lands,  si^qect  to 
valid  easting  rights.  &te  piewisioiu  «f 
existtng  withdrawals,  other  stgregations 
of  recwd.  and  the  reqaircBMats  of 
appbcabic  law.  The  lands  have  been 
and  will  coatinae  to  be  open  to  the 
mining  and  mineral  leasing  laws. 

Dated:  September  13, 39081 
DavaOlileal, 

Assistant  Secntory  of  the  toiaribr. 
IFR  Doc  «V-221fl»  Pied  a-tt-aOt  SM  am] 


43  CFR  PubBe  Lantf  Ovdar  cm 

(AZ-930-00-«214-1«E  A-232M1 

WiiMrawd  Of  P^ic  taod  far  Wm 
Smtthaonian  iRattMlloii^aFras 
Lafwrenea  WMppla  Obaarvalery;  AZ 

AOEMCV:  Bureaa  of  Land  Management. 

Interior. 

aciwh:  Public  land  order. 


Institiition  for  the  FVad  Lawrence 
Whipple  Observatory.  The  land  has 
been  and  remains  open  to  sach  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
minttal  leasing 
■FFBCnvc  hate:  September  19. 199a 

rail  ffWmiai  tHFOMMTMW  CONTACff: 

JofaB  hieses.  BLM.  Arizom  Slate  Office, 
3707  N.  7th  Street.  I^oenix.  Arixona 
85014, 6OB-e4&-59a0. 

By  vbtae  of  the  aathority  vested  fai  the 
Secretary  of  the  Interior  by  section  204 
of  the  Ped«al  Land  Pidicy  and 
Management  Act  oi  1978. 90  Stat.  2751; 
43  U.S.C  1714,  it  is  ordered  as  foUowr. 

1.  Sabiect  to  valid  existing  rights,  the 
UOowmg  described  National  Forest 
^tem  land  is  hereby  wididrawn  from 
location  and  entry  onider  the  United 
States  nrniiag  laws  (30  U.SX:.  chapter  2) 
and  reserved  for  ose  by  the  Smithsonian 
hutitution  as  an  addition  to  the  Fted 
Lawrence  Whip^  Observatory: 


action:  Removal  cf  rale. 


SUMMAllv:  The  rule  at  46  CFR  part  365 
describes  the  Oflkaal  Seal  af  the 
Maritime  Administration,  which  is 
displayed  in  a  photograph.  This  Seal 
was  designed  when  the  Maritime 
Administration  was  a  unU  vrithin  the 
Departoient  of  Commerce,  and  the  name 
"Department  of  Commerce'*  appears  on 
the  Seal.  Since  the  Maritime 
Administration  was  transferred  to  die 
Department  of  Transportation  by  Public 
Law  97-31  on  August  8, 1961,  Ae  Seal 
described  and  disfrfayed  in  46  CFR  part 
365  is  inappropriate  and  is  being 
removed. 
EFFECTIVE  DATE:  October  19.  igoa 


Gila  m4  Salt  Rhw 

CoKnodo  Notional  Forest 

T.20S..R.14K.. 

MS  2409  lying  within  sections  22, 23. 28, 
and  27. 

The  area  de8cril>ed  contains  approximately 
61.3S0  ansa  in  Santa  Cha  Connty. 

2.  The  withdrawal  made  by  tins  order 
does  not  alter  the  ai^licabflity  of  those 
puUic  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  dian  under  the  mining 
laws. 

3.  This  wididrawal  wiB  expire  20 
yean  from  the  effective  date  of  this 
order  unless,  as  a  resuH  oi  a  review 
ctrnducted  before  the  expiratimi  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978. 43  U.S.C  1714(f).  the  Secretuy 
determines  dmt  the  withdrawal  riiall  be 
extended. 

Dated:  September  13, 199a 
Dave  O'Neal. 

Assistant  Secntory  of  the  Interior. 
pit  Doc  90-22197  Hied  9-1«-fl0: 9:45  am] 


DEPJIfinKlfT  OFTHANSPORTATION 


:  This  order  wttbdraws 
approxiautely  6L356  acKS  of  National 
Forest  System  land  in  the  CofOfiado 
National  Forest  from  miaing  for  a  period 
of  20  years  for  use  by  the  Smithsmiian 


48  CFR  Part  305 

{Docket  No.  n-l3S] 

Oflhlitiraalol— 
At 


aoency:  Maritime  Administration,  DOT. 


FOR  FURTNER  IWrORKM^TIOR  COWTACi; 

Edmund  T.  Sommer,  \r.,  CUef.  Divisimi 
^  RegulatioDS  and  Administrative  Law. 
400  7th  Street  SW..  Waritmgton.  DC 
20S80,  telephone  (202)  366-5181. 
SUFPLEPtENTART  INFORMATION: 

List  of  Subiects  la  48  CFR  Part  385 

Seals  and  insignia. 

PART365-{REMOVED] 

Accordingly,  under  die  Searetary's 
authority.  46  U.S.  1114, 46  CFR  part  366 

is  removed. 

By  Order  of  tbe  Mwitime  Administrator. 

Dated  September  14.  IflOa 

)amaaB.Saari. 

Secretary. 

(FR  Doc  90-22106  Filed  »-l»-9ft  «:«  a»I 

BiLUNQ  coos  4ei»4i-a 


FEDERAL  COMIIUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  9»-ni;  RM-67831 


Baxley.QA 

AOeiCV:  Federal  Coramaafeatians 

CowmisMOii. 

action:  Ffaml  nde. 


n  This  document  dfots  Charaiei 

34  to  Baxley,  Georgia,  as  that 
commtmity's  first  local  television 
service.  See  54  FR  40146.  September  29. 
1989.  Channd  34  can  be  alletted  to 
Baxley  in  com|rtiance  wlA  }  TSiHO  of 
die  Commission's  Rides.  The 
coorchnates  are  North  Latitude  31-46-42 
and  West  Longitude  83-21-oaWidi  diis 
action,  diis  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  29, 1900 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy ).  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPIEMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-396, 
adopted  August  24, 1990,  and  released 
September  14. 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  b  47  CFR  Part  73 

Television  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  follows: 

Authority:  47  U.8.C.  154,  303. 

973.606<b)   [Amended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments  is  amended  under 
Georgia  by  adding  Baxley,  Channel  34. 
Katlileen  B.  Levitz, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  90-22189  Piled  9-18-90;  8:45  am] 

BILLma  COOE  6712.«1.«i 


47  CFR  Part  73 

[MM  Docket  No.  8»-351;  RM-6377] 

Radio  Broadcaating  Services;  Carlisia, 
KY 


AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  ruli 


ilL>omii 


summary:  This  document  allots  Channel 
264A  to  Carlisle.  Kentucky,  as  that 
community's  first  FM  broadcast  service. 
Channel  264A  can  be  allotted  to  Carlisle 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  With  a  site  restriction  11.0 
kilometers  (6.9  miles)  northeast  to  avoid 
a  short-spacing  to  the  upgrade  of  Station 
WLFX(FMj.  Channel  261C2,  Winchester. 
Kentucky.  The  coordinates  for  Channel 
264A  are  North  Latitude  38-21-31  and 
West  Longitude  83-54-40.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  October  29, 1990.  The 
window  period  for  Hling  applications 
will  open  on  October  30, 1990,  and  close 
on  November  29, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J  Walls.  Mass  Media,  (202)  634- 
6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 

s)mop8i8  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-351, 
adopted  August  24, 1990,  and  released 
September  14, 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  suite 
140,  Washington  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Kentucky 
by  adding  Carlisle,  Channel  264A. 
Kadilaen  B.  Levitz, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[PR  Doc.  90-22190  Filed  9-18-90;  8:45  am] 
BtLUNQ  COOC  t7ia-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-588;  RM-7161] 

Radio  Broadcasting  Sarvlcas;  St 
James,  MO 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  259C3  for  Channel  258A  at  SL 
James,  Missouri,  and  modifies  the 
construction  permit  for  Channel  258A  to 
specify  Channel  259C3,  in  response  to  a 
petition  filed  by  J.  Eric  Hoehn.  The 
coordinates  for  Channel  259C3  are  36- 
04-38  and  91-36-06.  See  55  FR  324, 
January  4, 1990. 

EFFECTIVE  DATE:  October  29, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-588, 
adopted  August  24, 1990,  and  released 
September  14. 1990.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  pimihased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  * 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Missouri 
by  removing  Channel  258A  and  adding 
Channel  259C3  at  St.  James. 

Federal  Communications  Commission. 
Kathleen  B.  Levitz, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  90-22191  Filed  9-18-90;  8:45  am] 
BsjJNQ  coos  sris-oi-a 


47  CFR  Part  73 

[MM  Docket  No.  88-48,  RM-5772.  fW-S941. 
RM-6533.  RM-6534,  RM-6f35,  RM-6536] 

Radio  Broadcasting  Services; 
Ariington,  McKinney,  Celina,  TerreM, 
Daingarfield,  Coltoge  Station,  Caldwell, 
Howe,  TX,  and  Durant,  OK 

AQENCY:  Federal  Communications 

Conunission. 

action:  Final  rule. 


;  This  document  substitutes 
Channel  296C2  for  Channel  296A  at 
Durant,  Oklahoma,  and  modifies  the 
license  of  Station  KLBC-FH  Durant, 
Oklahoma,  to  specify  operation  on 
Channel  296C2.  In  doing  so,  this 
document  corrects  the  earlier  Report 
and  Order  in  this  proceeding  whidi 
dismissed  the  proposal  upgrade  at 
Durant  Oklahoma.  The  reference 
coordinates  for  Channel  296C2  at 
Durant,  Oklahoma,  are  34-13-33  and  96- 
25-15.  With  this  action,  the  proceeding 
is  terminated. 
EFFECTIVE  date:  October  29, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ha)me,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Report  and  Order,  MM  Docket  No.  86- 
48,  adopted  August  24, 1990,  and 
released  September  14, 199U.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCL 


/  VbL  6S.  No.  IC  /  Wednesday.  Sepiember  m  1980  /  Rules  and  Regriations 


Federtil  Regtoter  /  Vol.  55.  No.  182  /  Wednesday.  September  19,  1990  /  Rules  and  Regulations  38553 


Stwel,  WW..  Wiiitlfliia.  DC  TW 
aaa^iils  text  af  Ms  dMMM  amy  alto 
be  podwsad  faoai  fta  CnaHriwicn  s 
copf  canlraclors.  IntenMlkHHtl  

TransaiptioD  Sanrka;  (308)  SB7-3II0O. 
1200  M  Street.  NW,  soite  14a 
Washington,  DC  20037. 

List  of  SubjacU  in  47  GFR  Part  73 

Radio  broadcasting. 

PAHTTS-IAMENDEO] 

1.  The  atitbority  dtatioa  lor  part  73 
continlies  to  read  as  follows: 

Authority:  47  U.SjC.  151 303.  Sm 

173.202    (AaMOdsd] 

2.  Section  73.2Q2(H  Oe  TaUe  ofFM 
Allotments,  is  anended  onder 
Oldahoma,  by  removing  Channel  296A 
and  adding  Channel  29eC2  at  DuranL 

Federal  ComzBunications  Commisaiaa. 
KathlMnB-UvUx, 

Depttty  Chief,  Paiky  and  Unlet  Dnision. 
Mass  Media  Bureoa. 

[FR  Doc.  90-22182  Filed  9-lS-OO;  8:45  an} 
icooctm-ova 


The  IXrector,  OCBoe  ondaaagenent 
aad  Budget  (OMB|,  by  memoranduai 
dated  December  M.  1934.  exempted 
certain  agency  procarement  re^dations 
from  Executive  Order  12291.  The 
exemption  appBes  to  diis  nde.  The 
Rei^ory  FlexibiBty  Act.  5  U.S.C  601 
eiaeq..  is  not  applicid)Ie  because  the 
proposed  poBcy  was  not  required  to  be 
published  hi  the  Federal  Reglstw-  l^e 
rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3S01  et  seq. 

List  of  Subjects  in  48  CFR  Part  525 

Government  procurement. 

PART  525-(AIIIEIIDED] 

1.  The  authority  citation  for  48  CFR 
part  525  continaea  to  read  as  b^ows: 

Authority:  40  U.&C  4SB(c). 

2.  Section  525.406  is  added  to  read  as 
foUows: 

§  52S.406    Agencisa  eevared  t»y  the 


QBIERAL  SERVICES 


48CFRPwtS25 
IAPOa800.12A,CNGEt3] 

Qenaral  SarvicM  AdmMslratfon 


AgraewnU  Art—Toola 
Canlar 

JMMENCV:  Office  af  Acqaiutien  Po&^, 

GSA. 

ACTIOW:  Final  rule. 

aUMMMmllie  General  Services 
Adndidstration  Acquisition  Regidation 
(GSAR).  chapter  5  (APD  280ai2A).  is 
amended  to  add  §  525.406  to  recogidxe 
that  the  exdasion  in  FAR  25.406  for  die 
Tools  Cemme<fity  Coiter  ^rplies  ody  te 
purchases  nude  by  the  Toob 
Commodity  Center  Procvrement 
Diviaion  of  the  Intenatiand.  Toah.  and 
AppKmces  Cbmmecfity  Cento-  and  to 
the  Tools  Material  Management 
Division  in  Kansas  CHy.  MO. 
EFMCfiMC  BMic:  Septenber  28, 1000. 

Paul  Linfietd.  Office  of  GSA  Aoqofsitian 
PDHcy.f20Z)6n-122«. 


I  net 


A.Pablfc 

TUsf^ 
Fadessl 
becanseMis 
defined  in  FAB  UOIr^. 


The  exclusion  provided  for  in  FAR 
25.406  Ux  die  Tools  Commodity  Center 
applies  oiJy  to  purchases  of  items  in 
Groaps  51  and  52  by  tiie  Tocka 
Commodity  Center  l>rocorenient 
Division  of  the  International,  Tools,  and 
Appliances  Commodity  Center  and  to 
the  Tools  Material  Management 
Division  in  Region  6l 

Dated:  September  7,  ISOa 
RidianIH.HopfIII. 

Associate  Administrator  for  Aoquiaidon 
Policy. 
(FR  Doc.  90-22092  Filed  9-18-flOe  SB45  ml 

•RXMa  CODE  Ma»4Mi 


DEPARTMENT  OF  COMMERCE 


SGCFRPwtMl 

{Oocfcat  No.  300511-0111} 


aocnct:  National  Marine  Fidieries 
Service  (NMFS).  NOAA.  Conuaorce. 
ACnON:  Notice  of  reopening  and 
inseason  adjustments. ^^ 

^  MOAA  announces  the 

J  of  dw  ooeei  recreational 

salmon  fiahery  inthe  exclusive 
eoemHBic  aone  (EBZ)  between  the  U.S.- 
Canada bonier  md  the  Qoeets  River. 
Washington,  and  batwawi  LeaAetter 


Point.  Washington,  and  Cape  Faletn. 
Oregon,  for  two  days  efiectlve  flow 
hours  local  time  Saturday,  September  a 
1980  tfaroagh  3400  hoses  bcid  time 
Sunday.  Septendier  0. 199a  PK)AA  also 
annooncea  revised  sirfiarea  qaotas  for 
coho  saimott  in  three  recreational 
fidieries  north  of  Cape  Fakxm.  Oregon. 
The  Director.  Northwest  Region.  NIffS 
(Regional  Director),  has  determined: 
That  (1)  The  coho  safanon  catdi  qoota 
for  tlK  sobarea  between  the  U.S.- 
Canada border  and  Cape  Alava. 
Washington,  should  be  increased  by 
2.500  from  24JB00  to  27,400  fish;  (2)  the 
coho  salmon  catch  qtiota  for  the  subarea 
between  Queets  River  and  Leadbetter 
Point.  Washington,  should  be  reduced 
by  4,80a  from  91,300  to  86,500  fish;  and 
(3)  the  coho  salmon  catch  quota  for  the 
subarea  between  Leadbetter  Point, 
Washington,  and  Cape  Falcon,  Oregon, 
should  be  increased  by,  l.SOa  from 
122,500  to  124.000  fish.  These  actions  are 
taken  in  accordance  with  the  inaeason 
management  provisims  of  the 
framework  amendment  to  the  Fishery 
Management  Plan  for  Ocean  Sidoion 
Fineries  off  the  Coasts  of  Wuhington. 
Oregon,  and  California.  These  actions 
resiUt  in  no  net  increase  in  impacts  on 
critical  Washington  coastal  and  Puget 
Sound  natural  coho  salmon  stocks. 
These  actions  are  intended  to  maximize 
the  harvest  of  coho  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  recreational  fishery  north  of  Cape 
Falcon,  Oregon,  and  to  provide 
additional  recreational  fishing 
opportunity  in  the  subareas  north  of 
Cape  Falcon.  Oregon. 

dates: 

Effective:  Reopening  of  the  FEZ  to 
recreational  sabnon  fishing  between  the 
U.S-Canada  border  and  the  Qoeets 
River,  Washington,  and  between 
Lea^>etter  Point  Wariiington.  and  Cape 
Falcon,  Oregon,  is  effective  0001  hoars 
local  time  Saturday,  September  8, 1990 
tiiroogh  2400  boors  local  time  Sunday. 
SeptembCT9. 1900.  Actual  notice  to 
affected  fishermen  was  given  prior  to 
that  time  through  a  special  telephone 
hodine  and  U.S  Coast  Guud  Notice  to 
Mariners  broadcasts  as  provided  by  50 
CFR  661.20. 661.21,  and  661.23  (as 
amended  May  1. 1999}.  KfoiHficatien  of 
the  coho  safanon  ca.\A  qaotas  in  die 
subareas  from  die  U5-Canada  border  to 
Cape  Alava,  Washington,  and  from  die 
Qoeets  River.  Wadi^gtan.  to  Cape 
Pakan.  Oregon,  is  elf  active  0601  hears 
focal  time.  September  8, 190a 
'     Comments:  Public  oonwents  are 
invited  nntd  October  1. 1988i 

ABORtSsn:  Comments  suy  be  mailed 
to  Rolland  A.  Schmitten.  Director, 


Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director  (Regional 
Director). 

Km  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  published  at  50  CFR  part 
061.  In  its  preseason  notice  of  1990 
management  measures  (55  FR  18894, 
May  7, 1990),  NOAA  announced 
recreational  fishing  seasons  for  all 
salmon  species  in  four  separate 
subareas  between  the  U.S-Canada 
border  and  Cape  Falcon,  Oregon.  Each 
of  the  four  fishing  seasons  is  scheduled 
to  close  either  September  20  or  upon 
attainment  of  either  separate  subarea 
catch  quotas  for  coho  salmon  or  an 
overall  catch  quota  of  37,500  chinook 
salmon  north  of  Cape  Falcon. 
Regulations  at  50  CFR  661.21(b)(l)(i) 
authorize  inseason  modification  of 
quotas  and  regulations  governing  the 
ocean  salmon  fisheries  at  50  CFR  part 
661  specify  at  \  661.21(a)(2)  that  "If  a 
fishery  is  closed  under  a  quota  before 
the  end  of  a  scheduled  season  based  on 
overestimate  of  actual  catch,  the 
Secretary  will  reopen  that  fishery  in  as 
timely  a  manner  as  possible  for  all  or 
part  of  the  remaining  original  season 
provided  the  Secretary  finds  that  a 
reopening  of  the  fishery  is  consistent 
with  the  management  objectives  for  the 
affected  species  and  the  additional  open 
period  is  no  less  than  24  hours." 

Three  of  the  four  subareas  between 
the  U.S-Canada  border  and  Cape 
Falcon,  Oregon,  were  closed  inseason 
due  to  projected  attainment  of  the 
subarea  coho  salmon  quotas.  However, 
subsequent  evaluation  of  landing  data 
for  the  Cape  Alava  to  Queets  River, 
Washington,  subarea  indicate  that  the 
closure  of  this  subarea  was  based  on  an 
overestimate  of  catch.  In  addition,  the 
best  available  information  on  September 
5  indicates  that  the  recreational  fishery 
frtim  the  Queets  River  to  Leadbetter 
Point  is  not  expected  to  fully  harvest  its 
subarea  coho  quota  prior  to  the 
September  20  closure.  At  the  request  of 
die  States,  the  Regional  Director 
consulted  with  representatives  of  the 
Pacific  Fishery  Management  Council 
(Council),  the  Washington  Department 
of  Fisheries,  the  Oregon  Department  of 
Fish  and  Wildlife,  and  die  Council's 
Salmon  Technical  Team  [STY]  to 
determine  if  sufficient  coho  would  be 
available  to  provide  additional  fishing 


opportunity  in  the  three  subareas  north 
of  Cape  Falcon,  Oregon.  These 
consiiltations  resulted  in  determinations 
and  actions  for  each  subarea  as  foUows. 

Queets  River  to  Leadbetter  Point, 
Washington 

This  subarea  is  currently  open  to 
recreational  fishing  seven  days  per 
week  with  a  quota  of  91,300  coho 
salmon  (reduced  from  94,300  coho 
sabnon  on  )uly  29, 1990  (55  FR  32259, 
August  8. 1990)).  According  to  the  best 
available  informatioii  on  September  5, 
the  recreational  fishery  in  this  subarea 
is  not  expected  to  fully  harvest  its 
subarea  coho  quota  of  91,300  fish  prior 
to  the  September  20  closure  and 
sufficient  coho  remain  to  transfer  to 
other  subareas  north  of  Cape  Falcon, 
Oregon.  The  Regional  Director  has 
agreed  to  reduce  the  coho  quota  in  this 
subarea  by  4,800,  frtim  91,300  to  86,500 
fish,  to  allow  for  additional  fishing 
opportunity  in  the  subareas  between  the 
U.S-Canada  border  and  Cape  Alava  and 
between  Leadbetter  Point  and  Cape 
Falcon.  In  order  to  maximize  harvests 
and  achieve  no  net  increases  in  impacts 
on  critical  Washington  coastal  and 
Puget  Sound  natural  coho  stocks,  the 
4,800  coho  reduction  in  this  subarea 
quota  results  in  a  2,500  coho  increase  in 
the  U.S-Canada  border  to  Cape  Alava, 
Washington,  subarea  and  a  1.500  coho 
increase  in  the  Leadbetter  Point, 
Washington,  to  Cape  Falcon,  Oregon, 
subarea. 

U.S.-Canada  border  to  Cape  Alava, 
Washington 

The  recreational  fishery  catch  in  this 
subarea  was  projected  to  reach  the 
subarea  quota  of  24,900  coho  salmon  on 
August  12  and  the  fishery  was  closed  on 
diat  date  (55  FR  34019,  August  21, 1990). 
Subsequent  evaluation  of  landing  data 
indicates  that  the  recreational  catches 
through  August  12  totaled  24,200  coho 
salmon,  leaving  700  fish  available  for 
harvest  in  the  subarea  coho  subquota. 
The  Regional  Director  has  determined 
that  the  remaining  700  coho  salmon  plus 
the  2,500  coho  salmon  transferred  from 
the  Queets  River  to  Leadbetter  Point 
subarea  (increasing  the  subarea  coho 
quota  from  24.900  to  27,400  fish)  will 
provide  for  two  additional  days  of 
fishing  on  September  8  and  9, 1990. 

Leadbetter  Point.  Washington,  to  Cape 
Falcon,  Oregon 

The  recreational  fishery  catch  in  this 
subarea  was  projected  to  reach  the 
subarea  quota  of  122,500  coho  salmon 
on  August  30  and  the  fishery  was  closed 
on  that  date  (notice  filed  with  the  Office 
of  the  Federal  Register  on  September  4, 
1990).  Subsequent  evaluation  of  landing 


data  indicates  that  the  recreational 
catches  through  August  30  totaled 
119,500  coho  salmon,  leaving  3,000  fish 
available  for  harvest  in  the  subarea 
coho  subquota.  The  Regional  Director 
has  determined  that  the  remaining  3,000 
coho  sabnon  plus  the  1,500  coho  salmon 
transferred  from  the  Queets  River  to 
Leadbetter  Point  subarea  coho  salmon 
quota  (increasing  the  subarea  coho 
quota  frtim  122,500  to  124,000  fish)  will 
provide  for  two  additional  days  of 
fishing  on  September  8  and  9. 1900 

Cape  Alava  to  die  Queets  River, 
Washington 

The  subarea  quota  for  coho  salmon  in 
this  subarea  was  modified  on  July  29  to 
5,400  fish  (55  FR  32259,  August  8, 1990). 
The  recreational  fishery  catch  in  this 
subarea  was  projected  to  reach  the 
subarea  quote  of  5,400  coho  salmon  on 
September  3  and  the  fishery  was  closed 
on  that  date  (notice  filed  with  the  Office 
of  the  Federal  Register  on  September  10, 
1990).  Subsequent  evaluation  of  landing 
data  indicates  that  the  recreational 
catches  through  September  3  totaled 
5,100  coho  salmon,  leaving  300  fish 
available  for  harvest  in  the  subarea 
coho  subquota.  The  Regional  Director 
has  determined  that  the  remaining  300 
coho  will  provide  for  two  additional 
days  of  fishing  on  September  8  and  9, 
1990. 

Based  on  this  consultation  with  the 
Council  and  the  affected  States,  and  on 
the  analysis  by  the  STT,  the  Regional 
Director  has  determined  that  these 
inseason  modifications  of  subarea  catch 
quotas  for  coho  salmon  are  warranted. 
This  action  is  intended  to  maximize  the 
harvest  of  coho  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  recreational  fishery  north  of  Cape 
Falcon,  Oregon,  and  to  provide 
additional  fishing  opportunity  in  the 
subareas  between  the  U.S.-Canada 
border  and  Cape  Alava,  Washington, 
and  between  Leadbetter  Point, 
Washington  and  Cape  Falcon,  Oregon. 

In  accordance  with  the  revised 

inseason  notice  procedures  of  50  CFR 
661.20, 661.21,  and  661.23,  actual  notice 
to  fishermen  was  given  prior  to  0001 
hours  local  time,  September  8, 1990,  by 
telephone  hotiine  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz.  NOAA  issues 
this  notice  to  (1)  reduce  the  catch  quota 
for  coho  salmon  in  the  subarea  from  the 
Queets  River  to  Leadbetter  Point 
Washington  from  91.300  to  88.500  fish; 
(2)  increase  the  catch  quota  for  coho 
salmon  in  the  subarea  from  the  U  S.- 
Canada border  to  Cape  Alava, 
Washington  frxim  24,900  to  27,400  fish; 
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(3)  increase  fte  caldi  <|aota  far  oabo 
gafanan  in  tfie  subaiea  firm  LeaAeltar 
FMnt  Waiinngtoa  to  Cape  Pdcon. 
Oregon  from  122.500  to  latOOO  fisfa:  and 

(4)  reopen  tfie  ocean  recreatienal  salmon 
fidioy  fai  tfie  EBZ  between  the  U.S.- 
Caaada  border  and  tbe  Qoeete  River, 
Wasbington,  uid  between  Leadbetter 
Ftoint  and  Cape  Falcon,  Oregon,  for  two 

days  elEective  0001  boars  local  time 
Saturday,  Septonber  8,  mo  through 
2400  hoDis  loical  time  Sunday, 
September  9. 198a  "nns  notice  does  not 
apply  to  toeaty  Indian  fisheries  or  to 
other  fisheries  which  may  be  oiterating 
in  other  areas. 

The  Regional  IKrector  consulted  with 
lepiesaitatives  of  the  Pacific  Fisherv 


Management  CosnciU  the  Washiayton 
Department  <rf  Fisheries  and  the  Oregon 
Depaitment  <rf  Fish  and  Wil^fe 
regarding  this  reopening  and  transCers  of 

subarea  qoolaa.  The  States  of 
Washington  and  Oregon  wfli  ssanagp 
the  recreational  fishery  in  State  waters 
adjacent  to  diis  area  (^  the  EEZ  in 
accordance  with  this  feckral  action. 
Because  of  ^  need  for  imme^aie 
actioB.  ttte  Secretvy  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affetdhi«  a  prior  opportunity  for  public 
comment  Theielbie,  pnWc  coraaoents 
on  this  notice  wiB  be  accepted  for  15 
days  after  filng  with  the  Office  of  the 


Federal  Register,  throo^  October  1. 
1900. 

Other  Matters 

This  actioa  is  authorized  by  50  CFR 
661.23  and  is  in  cc«t|diance  with 
Executive  Order  12291. 
List  of  Sol^ects  hi  50  CFR  Paif  081 

Fisheries,  Fishing.  Indians. 

Aathadir  »  U-SJC  lan  «<  «B9. 

Dated:  Sqrtember  13.  IflU. 
Rkbatd  H.  ScfaMiw. 

mrectM  of  Office  of  Fitiberiet,  CauMrvaCM* 
and  Management.  NatiMaiManaentheneB 

Service. 

(FR  Doc  «»-2215a  Rtod  »-14^ft  tt31  pal 
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TMs  sacion  of  the  FEOeUL  REGISTER 
contains  noioss  to  the  poMe  of  tha 
proposed  issuanoa  of  nilea  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  '^n  adoption  of  the  finaf 
mies. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

14  CFR  Part  39  I 

[Docket  No.  90-IM-149-AO1 

Airworthineaa  Directives;  Airbus 
Indtistrie  Model  A32&-111.  A320-211, 
and  A320-231  Ssrias  Airplanes 

AQENCV:  Federal  Aviation 
Administration  p'AA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthaaess  directive  (AD), 
applicable  to  certain  Airtnis  Industrie 
Model  A320-111.  A32a-211,  and  A32l>- 
231  series  airplaaes,  which  would 
require  replacmg  the  existing  standby 
generatOT  control  unit  (GCU)  with  a  new 
improved  standby  GCU.  This  proposal  is 
prompted  by  reports  of  improper 
functioning  of  the  standby  GCU.  This 
coaditi<m,  if  not  corrected,  could  result 
in  loss  of  the  standby  emergency 
generation  system,  whifdi  provides 
necessary  back-ap  capability  whoi  both 
main  generators  faiL 
dates:  Comments  mast  be  received  no 
later  ttian  November  0, 190a 

ADDRtSSn:  Send  conrawnts  on  die 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  TransfKtrt  Airplene 
Directorate,  ANM-IOS.  Attention: 
Airworthiness  Roles  Dodcet  Na  OD-NM- 
148-Aa  1801  Lind  Avenue  SW.,  Renton. 
Washington  98055-40S&  The  applicable 
service  iaformatiaa  may  be  ot^ined 
from  Airboe  Indostrie,  Airbus  Support 
Diviaioa.  Avenoe  Didier  Daur^  31700 
Blagoac  ftmaa.  This  hrformation  may 
beexnaned  M  the  FAA,  Nwtfawest 
Mountain  Rc^cn.  Transport  Airplane 
Direclacate.  MOS  Lmd  Avenue  SW.. 
Renton.  Washington. 

ran  nWfMMIIMPWMATION  COMTACTt 

Mr.  Greg  Hall^  Slandardisatien  Brandt, 
ANM-113:  teleplMae  (208)  227-2Ma 
Maihng  address;^FAA.  Northwest 


Mouitam  Region.  Tkanq^ert  Asfriane 
Directorate.  1801  Lind  Avenne  SW., 

Renton.  Washington  98066-4058. 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittiag  sud 
written  data,  views,  or  arguments  as 
they  may  desire.  Coaununications 
should  identify  die  regidcrtory  dedcet 
number  and  be  submitted  in  duplicate  to 
the  address  q^ecified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  nrie.  The  proposals 
contained  in  this  Notice  n&y  be  changed 
in  light  of  the  conunaats  received. 

Conunents  are  ^>ecifically  invited  on 
the  overall  regulatcxy,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  f«  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commcnters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  diis  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-148-AD.''  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discusdon 

The  Direction  G£n6rale  de  1" Aviation 
Civile  (DGAC),  which  is  die 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airwerdiiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Indnsbie  Modd  A320-111,  -211,  and  - 
231  series  airplanes.  There  have  been 
reports  of  improper  functioning  of  the 
standby  generator  control  unit  (GCU). 
This  concfition,  if  not  corrected,  codd 
result  in  loss  of  emergency  electrical 
generation  system,  w^ich  provides 
necessary  bachnq)  capabffity  when  bodi 
main  generaters  fail. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-2t-»B5,  Redsien  1.  dated 
Febroary  27. 1S80,  adiidi  dncribes 
t  for  lepladng  the  existiBg 


standby  GCU  with  a  new  impaowad 
standOqr  GCU  Aat  eneUes  redactiea  of 
power  less  adian  2BVDC  ialenai  paarer 
supply  occurs.  The  Freadt  DGAC  baa 

classified  this  service  bulletin  as 
mandatory,  and  has  issued 
Airworthiness  Directive  89-198-004(B) 
addressing  this  sabject 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  ufder  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilaterd 
airworthiness  agreement. 

Since  this  condition  is  likdy  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  replacing  the  existing 
standby  GCU  with  a  new  improved 
GCU  in  accordance  with  the  service 
bulletin  previoudy  described. 

It  is  estimated  that  18  airplanes  of  US. 
registry  would  be  afieded  by  tfaia  AD, 
that  it  would  take  approximately  1.5 
manhours  per  airplane  to  accomplish  die 
required  actions,  and  that  the  average 
labor  cost  woulii  be  $40  per  manhour. 
The  estmated  cost  for  required  parts  is 
$450.  Based  on  these  ^laes,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $9,180. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  naticmal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufiident  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12281.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  er  negative,  on  a  substantial 
number  of  saull  entities  under  the 
criteria  of  the  Regulatory  Flexihtlity  Ad. 
A  copy  of  the  draft  evalaation  prepared 
far  ^  actioB  is  contained  in  the 
regulatory  docket  A  copy  of  il  may  be 
obtained  from  die  Rnlts  Docket 
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list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaotity:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  108(g).  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

S39.1S    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aiibua  Indnstite  Applies  to  Model  A320-111, 
A32D-211,  and  A32D-231  series  airplanes. 
Serial  Numbers  003  through  058. 060 
through  087, 080  through  072, 074  through 
083,  and  085,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unlets  pievieusly  accomplished. 
To  prevMtf  Sms  of  the  emergency  electrical 
generation  sjrslsai.  accomplish  the  following: 
A  Within  ISO  days  after  the  effective  date 
of  this  AD,  in  Zone  125  of  the  avionics 
compartment  remove  one  GCU  identified  as 
IXE  part  number  (P/N  520754.  and  install  a 
modified  GCU  identified  as  IXE  P/N  520915, 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A320-24-1035.  Revision  1,  dated 
February  27,  I90a  Following  installation, 
perform  an  operational  test  of  the  Emergency 
Generation  System,  the  Emergency  Generator 
Control  Unit  from  Centralized  Fault  Display 
System,  and  the  Static  Inverter,  in 
accordance  with  the  service  bulletin. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Daurat, 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 


Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
Septeml)er  6, 1990. 
Danell  M.  Pednson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  90-22134  Filed  9-18-flO;  8:45  am) 
MLUNQ  COOC  WIO-IS-H 


14  CFR  Part  39 

(Docket  Na  90-NM-152-AD1 

AirwortMnese  Directives;  Boeing 
Model  747  Series  Airpianes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  would  require 
the  inspection  for  cracks  of  the  Section 
42  frames,  from  Stringer  (S)-8L  to  S-8R. 
body  station  (BS)  540  to  BS  920.  and 
repair,  as  necessary.  This  proposal  is 
prompted  by  reports  of  multiple  cracks 
in  the  Section  42  frames.  This  condition, 
if  not  corrected,  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  November  13, 1990. 
AOOHESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
152-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATKNI  CONTACT 
Mr.  Steven  C.  Fox.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2777. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 


the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/ public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-152-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Five  operators  of  Boeing  Model  747 
series  airplanes  reported  finding  cracks 
in  the  section  42  frame  webs  originating 
at  the  stringer  cutouts  from  body  station 
(BS)  540  to  BS  920;  at  Stringer  (S)-8L  to 
S-8R,  on  five  airplanes.  One  airplane 
had  approximately  50  cracks  in  these 
frames;  the  airplane  had  accumulated 
approximately  16,500  flight  cycles.  The 
FAA  has  determined  that  these  cracks 
were  due  te  fatigue  cracking  resulting 
from  pressurization  cycles.  The  large 
number  of  cracks  being  found  on  some 
airplanes  at  this  time  is  attributed  to  the 
fact  that  inspections  in  this  area  have 
not  been  previously  required,  either 
under  regular  maintenance  procedures 
or  by  AD  action.  Cracks  in  this  area,  if 
not  corrected,  could  lead  to  rapid 
depressurization  of  the  airplane. 
Airplanes,  manufacturing  line 
numbers  001  through  045,  have  Section 
42  upper  deck  frames  constructed  of  a 
certain  aluminum  alloy.  Airplanes, 
manufacturing  line  number  046  and 
above,  use  a  different  alloy  having 
better  fatigue  characteristics,  and  these 
frames  have  not  yet  been  found  to  be 
subject  to  these  types  of  fatigue  cracks. 
Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  the  inspection  of 
Section  42  fi-ames  for  cracks  in  certain 
Boeing  Model  747  series  airplanes  and 
repair,  if  necessary,  in  accordance  with 


the  Structural  Repair  Manual  or  ■ 
method  approved  by  the  FAA. 

There  are  approximately  45  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  (tiat  32  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  100 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  raanhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $128,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  oa  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subfecte  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authmity:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-448. 
January  IZ  198^);  and  14  CFR  11.80. 

§39.13    (AfiMfided] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747  series 

airplanes,  line  numbers  001  through  045, 
certificated  in  any  category.  CompMance 
required  as  indicated,  oniess  previously 
accomplished. 


To  prevsnt  sudden  ca(n»pmtmre  loM, 
accom^lisk  the  folUnwiiig: 

A.  Widim  tbs  next  sao  liglrt  ^cka  aftv 
the  effective  date  of  tids  AD;  or  prior  t«  the 
accuraolatioB  o(  10,000  total  fliglit  cyclast 
whichever  occurs  later.  perCorm  a  '<«*'''i*^ 
visual  inspection  for  cracks  of  the  Section  42 
fuselage  frame  web  at  the  stonger  cutout 
from  body  station  (BS)  540  to  BS  920,  Stringer 
(S)-8L  to  S-8R.  Repeat  this  inspeeffen 
thereafter  at  iotervals  not  to  exceed  2.008 
flight  cydes. 

E  If  cracking  is  found  as  the  result  of  Uk 
inspections  required  by  paragraph  A  ef  this 
AD.  prior  to  further  flight,  repair  the  fusAlags 
frame  web  in  accordance  with  tlie  Boeing  747 
StrucUiral  Repair  Manual  (SHM).  Section  53- 
10-04.  Figure  4.  or  in  manner  approved  by  the 
Manager,  Seattle  Aircraft  Certi&^ation  OCBce, 
FAA  Transport  Airplane  Directorate. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
Transport  Airplane  Directorate. 

Note:  The  reqiwst  should  be  subnittBd 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Mncipai 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  - 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

Issued  in  Renton,  Washingtoo,  on 
September  10. 1900. 
Leroy  A  Kaitk, 

Manager,  Transport  Airplane  Dinetorate, 
Aircraft  Certification  Service. 
[FR  Doa  90-22132  Filed  »-18-«):  8:45  am] 

WUJNa  coot  4»1*-1KH 


14  CFR  Part  39         . 
(Dodiel  No.  9§-M»-1«S-A01 

Airworthiness  Directives;  Boeing 
Model  767-300  Series  Airptanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthmess  directive  (AO). 
applicable  to  Boeing  Model  767-300 
series  airplanes,  wdiich  would  require 
modification  of  the  engine  and  cargo 


compartment  fire  extinguishing  wiring 
and  phnnbing  to  preclude  improper 
connection  daring  maintenance.  This 
action  would  also  allow  for  termination 
of  certain  repetitive  inspections  and 
functional  teats  of  the  engine  and  cargo 
fire  extinguishing  systems  following 
system  maintenance  which  are  currently 
required  by  another  AD.  This  proposal 
is  prompted  by  reports  of  crossed  wiring 
and  plumbing  in  the  engine  and  cargo 
compartment  fire  extinguishing  system. 
This  condition,  if  not  corrected,  could 
result  in  mis-direction  of  the 
extinguishing  agent  in  the  event  of  an 
en^ne  or  cargo  compartment  fire. 

DATES:  Comments  most  be  received  no 
leter  than  November  5. 19B0. 

ADDRESSES:  Send  comments  on  the 
proposal  in  dupiieate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworttiiness  Rules  Dodcet  No.  90-^ilM- 
160-AD,  leoi  Lind  Avenne  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  96124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  EHrectorate,  1601  Lind  Avenue 
SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  contact; 

Mr.  G.  M.  Dail  Seattle  Aircraft 
Certification  Office,  Systems  & 
Equipment  Branch.  ANM-130S; 
telephone  (2Q6)  227-2674.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washingtoo  9B055-405& 
SUPPLEMENTARY  NWOMMKTIONC 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigimvents  as 
they  may  desire.  Communications 
should  identify  the  regelatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental.  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  Ot^M-ieO-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussian 

On  May  1. 1980.  the  FAA  issued  AD 
89-03-51,  Amendments  39-6251  (54  FR 
20118.  May  la  1968).  requiring 
inspections  and/or  hmctional  checks  for 
improperly  installed  wiring  and 
plumbing  in  the  engine  and  cargo 
compartijient  fire  protection  systems 
and  fire  detection  systems,  and 
subsequent  checks  following  any 
maintenance  actions  in  those  areas  for 
various  Boeing  model  airplanes, 
including  the  Model  767-300.  That  action 
was  prompted  by  numerous  reports  of 
improperly  installed  plumbing  or  wiring 
on  several  different  Boeing  airplane 
models.  In  these  cases,  wiring  and 
plumbing  components  had  been  cross- 
connected  due  to  their  similarity  and 
relative  proximity  to  each  other.  This 
condition,  if  not  corrected,  could  have 
resulted  in  the  extinguishing  agent  not 
being  discharged  into  the  intended  area 
in  the  event  of  an  engine  or  cargo 
compartment  fire  due  to  crossed 
connections  or  improper  indications 
from  the  smoke  detector  system,  and 
subsequent  loss  of  the  airplane.  The 
FAA  stated  that  the  maintenance 
procedures  required  by  AD  80-03-^1 
were  considered  interim  action  until  a 
final  action  was  identified. 

Since  issuance  of  AD  89-03-51,  the 
FAA  has  reviewed  the  Model  767-300 
engine  and  cargo  fire  extinguishing 
system  design,  and  has  determined  that 
the  crossed  wiring  and  plumbing 
connections  were  caused  by  the  close 
physical  location  of  similar  connections. 
The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  767-28-0045. 
dated  May  m  199a  and  767-26-0048, 
dated  June  21. 1990.  which  describe 
modifications  of  the  engine  and  cargo 
compartment  fire  extinguishing  system 
wiring  and  plumbing  for  certain  Model 
767-300  series  airplanes.  These 
modifications  physically  isolate  fire 
extinguishing  system  hardware  to 
prevent'cross-connection  and  thus 
ensure  that  plumbing  and  wiring 
connections  will  be  reinstalled  correctly 
after  system  maintenance. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 


same  type  design,  an  AD  is  proposed 
which  would  require  modification  of  the 
engine  and  cargo  fire  extinguishing 
system  wiring  and  plumbing  in 
accordance  with  the  service  bulletins 
previously  described.  This  AD  would 
constitute  terminating  action  for  the 
requirements  of  AD  80-03-51  for  the 
affected  Model  767-300  series  airplanes. 

Note:  AD  80-03-51  is  currently  applicable 
to  Boeing  Models  737, 747, 757,  and  767  series 
airplanes,  and  requires  repetitive  inspections 
and/or  functional  checks  of  each  model  for 
improperly  installed  wiring  and  plumbing  in 
the  engine  and  cargo  compartment  fire 
protection  systems.  As  modifications  are 
designed  whicli  constitute  tenninating  action 
for  the  required  inspections,  the  FAA  intends 
to  issue  separate  njemaking,  such  as  this 
action,  to  mandate  each  airplane  model's 
terminating  action.  Once  all  affected  models 
have  been  addressed,  the  FAA  will  consider 
rescinding  or  superseding  AD  89-03-51. 

There  are  approximately  63  Model 
767-300  series  airplanes  of  the  affected 
design  in  the  worlwide  fleet.  It  is 
estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  110 
manhours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Replacement  parts  are  estimated  to  cost 
$7,450  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$355,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule '  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket . 

List  of  Subjects  in  14  CFR  Part  39: 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  767-300  series 
airplanes  listed  in  Boeing  Service 
Bulletins  767-26-0045.  dated  May  10. 
1990.  and  767-26-0048,  dated  June  21, 
1990.  certificated  in  any  category. 
Compliance  required  within  the  next  24 
months  after  the  effective  date  of  this 
AD.  unless  previously  accomplished. 

To  preclude  cross-connection  of  engine  and 
cargo  compartment  fire  extinguishing  system 
wiring  and  plumbing  during  maintenance, 
accomplish  the  following: 

A.  Modify  the  engine  and  cargo 
compartment  fire  extinguishing  system  wiring 
and  plumbing  in  accordance  with  Boeing 
Service  Bulletin  767-26-0045.  dated  May  la 
1990,  or  767-28-0048.  dated  June  21, 1990,  as 
appropriate. 

Accomplishment  of  this  action  constitutes 
terminating  action  for  paragraphs  D.l.  and 
D.3.  of  Airworthiness  Directive  89-03-51. 
Amendment  39-6251. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted     _ 
directly  to  the  Manager.  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  vihth  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  trom  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 


Issued  in  Renton.  Washington,  on 
September  5, 1990. 

Leroy  A  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  90-22133  Filed  9-18-90:  8:45  am] 
Buxma  cooE  4*i»-is-m 


14  CFR  Part  3$ 

[Docket  No.  SO'CE-ZI-ADl 

Airworthiness  Directives;  All  Piper 
Model  Airplanes  Equipped  With  Wing 
Uft  Struts 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

summary:  This  notice  reopens  the 
comment  period  of  a  proposed 
Airworthiness  Directive  (AD),  which 
would  supersede  AD  70-03-08  and  is 
applicable  to  all  Piper  airplanes 
incorporating  wing  lift  struts.  This 
proposal  would  require  inspections, 
corrosion  prevention,  and  on  certain 
models,  replacement  of  the  Uft  struts. 
The  proposal  is  based  on  reports  of  in- 
flight wing  separation  due  to  corrosion 
of  the  wing  lift  struts.  The  actions  of  this 
proposal  will  preclude  the  loss  of  wing 
structiiral  integrity. 

DATES:  Comments  must  be  received  on 
or  before  November  16, 1990. 
AOORESSES:  Piper  Service  Bulletin  (SB) 
910A,  dated  October  10, 1989.  and  SB 
528C,  dated  October  11, 1989,  applicable 
to  this  AD,  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  2926  Piper 
Drive,  Vero  Beach,  Florida;  Telephone 
(407)  567-4361.  This  information  also 
may  be  e^camined  at  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
the  proposal  in  triplicate  to  the  FAA. 
Cenfral  Region,  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  90-CE-21-AD.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

RM  FURTMEII INRNIMATION  CONTACT: 

Mr.  Charles  L  Perry,  Aerospace 

Engineer,  Airframe  Branch,  Atlanta 

Aircraft  Certiflcation  Office,  1669 

Phoenix  Parkwray.  Suite  210C,  Atlanta. 

Georgia  30349:  Telephone  (404)  991- 

2910. 

SUPPLEMENTAaV  mFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  iuithe  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments, 
specified  above,  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report, 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  90-CE-21-AD,  Room 
1558, 601 E  12th  Street,  Kansas  City, 
Missouri  64106. 

Discu8si(Hi 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD,  aplicable  to  all  Piper  airplanes 
incorporating  wing  lift  struts,  which 
would  have  required  inspections, 
corrosion  prevention,  and  on  certain 
models,  replacement  of  the  lift  struts, 
was  published  in  the  Federal  Register  on 
June  7, 1990  (55  FR  23231). 

Piper  initially  alerted  owners/oprators 
of  certain  Piper  airplanes  equipped  with 
lift  struts  to  the  possibility  of  corrosion 
in  the  struts  through  Piper  SB  528,  issued 
October  28, 1976.  This  SB,  and  its  later 
revisions,  called  for  a  one-time 
application  of  internal  corrosion 
impedance  treatment  and  5-year 
repetitive  inspections.  The  FAA  issued 
AD  77-03-08  to  mandate  the 
requirements  of  the  SB. 

A  Piper  Model  PA-18  airplane 
experienced  an  in-flight  separation  of 
the  left  wing  near  Jadcsonville, 
Arkansas,  on  February  25, 1989.  On 
August  29, 1989,  an  in-flight  separation 
of  the  right  wing  occtuTed  on  a  Piper 
Model  PA  22  airplane  at  Moose  Lake, 
Miimesota.  The  investigation  results  of 
both  of  these  accidents  revealed  that 
separation  of  the  Uft  struts  was  casused 
by  internal  corrosion.  Logbook  entries 
for  both  airplanes  indicated  compUance 
with  the  requirements  of  AD  77-03-08.  A 


review  of  available  service  information 
revealed  24  reports  of  internal  corrosion 
involving  wing  lift  struts  on  various 
Piper  airplanes. 

The  FAA  has  also  determined  that  the 
one-time  internal  application  of  the  oil 
required  by  AD  T7-03-W  is  not  adequate 
to  ensiue  continued  corrosion  protection 
as  evidence  by  the  failiue  of  the  Uft  strut 
on  one  airplane  that  had  documented 
compliance  with  AD  77-03-08,  but 
displayed  an  absence  of  preservative 
oil.  Since  the  condition  described  is 
likely  to  exist  or  develop  in  other  Piper 
airplanes  incorporating  wing  lift  struts 
of  the  same  type  design,  an  AD  was 
proposed  that  would  supersede  AD  77- 
03-08  and  would  require  initial  and 
repetitive  inspections,  as  well  as 
corrosion  prevention  on  all  affected 
Piper  airplanes.  On  Piper  models  PA-18 
and  PA-19  airplanes,  the  proposed  AD 
would  mandate  replacement  of  the  wing 
lift  struts  vWth  a  new  moisture-sealed 
strut.  Further  rulemaking  will  be 
initiated  concerning  the  moisture-sealed 
wing  lift  struts  for  the  remaining  models 
when  the  redesign  is  completed  and  the 
parts  become  available. 

Subsequent  to  the  end  of  the  pubUc 
comment  period  for  this  proposed  AD. 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  requested  an 
extension  to  the  comment  period  to 
aUow  for  additional  research  in  several 
areas  pertaining  to  the  proposal.  The 
FAA  has  determined  that  this  extension 
should  be  granted  and  the  comment 
period  for  this  proposed  AD  has  been 
reopended  to  provide  additional  time  for 
pubUc  comment. 

The  FAA  has  determined  there  are 
approximately  20,000  airplanes  affected 
by  the  proposed  AD.  The  cost  of    . 
inspecting  these  airplanes  as  required 
by  the  proposed  AD  is  estimated  to  be 
$240.00  per  airplane  for  each  inspection. 
The  cost  of  replacement  of  struts  is 
$760.00  per  airplane.  Accordingly  the 
total  fleet  cost  for  a  one-time  inspection 
and  subsequent  replacement  of  the  wing 
Uft  struts  is  estimated  to  be  $20,000,000. 
The  exact  cost  to  the  fleet  caimot  be 
accurately  determined  because  of  the 
many  potential  combinations  of 
inspections  and  strut  replacement.  The 
availabiUty  of  new  sealed  replacement 
struts  will  have  a  major  impact  on  how 
many  inspections  will  be  required  to  be 
performed  prior  to  instaUaUon  of  the 
new  struts.  For  example,  if  aU  owners 
cannot  obtain  a  replacement  strut  and 
two  inspections  are  needed  as  an 
interim  action  prior  to  the  installation  of 
new  struts,  then  the  entire  fleet  cost 
could  be  $24,800,000.  The  cost  of 
compUance  with  the  proposed  AD  is  so 
smaU  that  it  would  be  necessary  that  a 
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smell  entHy  own  five  or  aore  of  the 
^ffgrtpH  aiqtlanes  for  theic  te  be  a 
tigniBcant  RnandaT  impact  on  these 
entities.  Few.  if  any.  small  entities  owa 
this  many  of  the  affected  airplanes. 

The  fcgulatieas  pr^Mtsed  herein 
would  not  have  aubetantial  (Urect  efiects 
on  the  States,  on  the  relationship 
between  (he  oational  govemmant  and 
the  States,  or  on  the  distribution  of 
power  and  lespoaeibihties  amons  the 
varioas  levels  of  govemmenL  Therefore, 
in  acoordaBce  with  Executive  Order 
12812,  it  is  determfaied  that  this  proposal 
would  not  have  Biiffiraenl  federalism 
implicatiens  to  waoant  the  preparation 
of  a  Federalism  Assessment 

Thcrelan.  I  certify  that  this  actkm  (1) 
Is  not  a  "SMfor  rale"  under  (he 
provisiene  of  Executive  Order  12281;  (2) 
is  not  a  '^sipiifirant  mle"  under  DOT 
Resalatory  Palicies  aad  Procedores  (44 
FR 11094,  Fefafuafy  2&,  1979):  and  (3)  if 
proBuilgated.  %vill  aol  have  a  si^iiificant 
economic  ia^wct.  positive  or  negative, 
en  a  substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
dodiet  A  copy  (^  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


list  of  SubjeulB  fai  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
del^^ed  to  ate  by  the  Admimsftrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  pert  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  30)  as 
foUows: 

PAfIT  3»-(AlllENDE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatlwritr  49  U.SXL  13S4(a).  1421  and  1423; 
49  U.S.C.  MBig)  (Revised  Pub.  L  97-44». 
January  12. 1883):  aad  U  CFR  lUM. 

§39.13   [Amended] 

2.  Section  30.13  is  amended  by 
8i4>ersedii^  AD  77-03-06.  Amendment 
39-2833  with  the  foQowing  new  AD: 

PipsR  Applies  to  the  following  airptiine*. 
certtficatfld  in  any  category. 


UuMkMtmktt 

SMMNsaAMesM 

j-S.^-SC,k.-iKA£-\, 

S-1  »Wi»  S-ISSSl 

HE-1.S«iMCub 

CiuiMt 

PA-1l9MtBa.Cab 

fl-T  •amgh  11-1«78. 

PA-12S«iMkSi«ar 

t2-i  ttnagti  U-4S38. 

CruiML 

PA-t4  Sertaa.  Family 

14-1  Ihrowgh  14-623. 

Cnmm. 

PA-IS  VmStaMi 

t»-1  flMa^  f5-388. 

PA-^9t^l|ptr 

16-1  smn^  ie-738L 

PA-l7VaB«band. 

17-1  ttraugb  17-21& 

PA-20  Series  (Pacer) 

20-1  throu^  20-1121. 

PA-22  Series.  (Tri- 

22-1  ffnudh  22-9648. 

PmmfCm- 

PA-2S-Se(tH^  (Pnnae)-. 

2»-iamu(^2S- 

8156004. 

PA-IB/ISA  Series 

1S-1  ttMougri  18- 

(super  CUB). 

8300025. 1889001 

ffwoogh  180S032, 

1809094  ttraa^ 

180804a 

PA-1tt  fSmerCub)  

19-1. 19^  Wtd  19-X 

i-2  Series,  Cl* 

J-31NE-1.  L-4CMb- 
J-4  Series  Coupe 


CenplianoB:  Refnnred  as  indicated  unless 
already  accontplrahed.  To  fircchide  faihvc  cS 
the  wing  lift  strut  and  resulting  loss  of  wing 
structural  integrity,  accomplish  the  following; 

(a)  For  models  1-2  Series.  (Cub);  1-3,  NE-1. 
L^  (Cub);  yA  Series  (Coupe):  )-5.  )-SC  IM4. 
AE-1.  HE-1.  Series  (Cab  Cruiser);  PA-11 
Series.  (Cub  Special);  PA-12  Series.  (Super 
Cruiser);  PA-14  Series,  (Family  Cruiser);  PA- 
IS (Vagabond):  PA-M  (Qipper);  PA-17 
(Vagabond);  PA-20  Series.  (Pacer);  PA-22 
Series,  (Tri-Pacer/Coh);  and  PA-2S  Series. 
(Pawnee)  airplanes:  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD  and  thereafter  at  intervals  not  to  exceed 
12  calendar  aiontlis,  mspect  the  wing  Kfl 
stmts  far  comnion  in  accordance  with  the 
Instructions  Sectioa  of  Piper  Service  Balletia 
(SB)  528C.  dated  October  11. 1968.  If  evidence 
of  corrosion  is  found,  prior  to  further  Bight 
repair  or  replace  the  affected  strut  in 
accordance  with  the  criteria  in  the  above 
referenced  SB. 

(b)  For  models  PA-18A  Series  (Super  Cub) 
and  PA-19  (Super  Cob)  airplanes: 

(1)  WMrai  the  next  30  calendar  days  after 
the  effective  date  of  tliis  AO,  and  again 
wittra  12  caieadar  mondM  after  the  initial 
inapectiaa,  inspect  the  wing  iiit  ttmts  for 
corrosion  in  accordance  with  tiie  faubuctions 
Section  of  Part  L  Piper  SB  910A.  dated 
October  10. 1989.  If  evidence  of  corrosioa  is 
found,  prior  to  further  flight  repair  or  replace 
the  affected  strut  in  accordance  with  the 
criteria  in  the  above  referenced  SB. 

(2)  Within  t)ie  next  24  calendar  months 
after  the  effective  date  of  diis  AD,  modify  the 
airplane  by  die  installation  of  sealed  wiag  lift 
struts  as  specified  in  Part  il  of  the  above 
referenced  SB.  The  inspections  required  by 
paragraph  (b)(1)  of  this  AD  are  not  re<)uired 
when  the  airplane  has  been  modified  with 
sealed  wing  Hft  struts. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  l>e  accomplished. 

(d)  An  alternate  medHxl  of  compliance  or 
at  at  the  initial  or  repetitive 


AU. 

AU- 
AU. 


inspeciton  compBaace  liaiss  which  provides 
an  equivalent  level  efsaiety  aiay  l>e 
appraved  by  the  Maoa^K.  Atlaitta  AircsaJl 


Certificatioo  Office.  U8P  Phseaix  Parkw^. 
Suite  210&  Atlanta.  Georgia  28840. 

Note:  The  request  should  be  iorwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  ts  the 
Manager.  Atlanta  Aircraft  Certification 
Office. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Piper  Aircraft  Corporation.  2926  Piper 
Drive,  Vero  Beach.  Florida;  or  may 
examine  these  documents  at  the  FAA, 
Central  Re^on.  Office  of  the  Assistant 
Chief  Counsel.  Room  1558.  601 E.  12th 
Street.  Kansas  City.  Missouri  64106. 

This  Amendment  supersedes  AD  77-03-08. 
Amendment  39-2833.  Issued  m  Kansas  City, 
Missouri,  on  September  11. 198a 
Bany  D.  Ctamaati, 

Manager,  Small  Airplane  Directorate, 

A  ire  raft  Certificate  Service. 

|FR  Doc.  90-22123  Filed  9-18-90:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adwlnlatration 

21CFRPart3S6 

[Docket  NO.  ttN-0033] 

Over-the-counter  Dental  and  Oral 
Health  Care  Drug  Products  tor 
Antiplaque  Uee;  Safely  and  Efficacy 
Revtewf 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTWN:  Request  for  data  ami 
information. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
caD-for-data  for  ingredients  contained  in 
products  bearing  antiplaque  and 
antiplaque-related  claims,  such  as  "for 
the  reduction  os  prevention  of  plaque, 
tartar,  calculus,  film,  sticky  deposits, 
bacterial  build-up.  and  gingivitis."  The 
agency  will  review  the  submitted  data  to 
determine  whether  these  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded  for  their 
labeled  uses.  This  notice  also  describes 
the  agency's  general  enforcement  policy 
governing  the  marketing  of  over-the- 
counter  (OTC)  drug  products  bearing 
antiplaque  and  antiplaque-related 
claims  during  the  pendency  of  this 
review.  This  request  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

dates:  Data  and  information  to  be 
submitted  by  March  IS,  1991. 


. ishoddbc 

to  the  Division  of  OTC  IDmgEwriaation 
(HFD-210).  Center  for  Dk^  Bwahwtkm 
and  Rewearrh,  Food  and  I>nac 
Administcation.  SMO  Fishers  Lane. 
Rockville.lA)  20857. 


PonwmTtmi  ■gOMMsimicuiifiiCR 
Wtihaai  E.  GdbcrtBon.  Ceiter  for  Drug 
Evalnation  asid  Beaeaech  (IffD-Zlft), 
Food  and  Drug  AdnihastiatiBn.  5680 
Fishers  Lane.  RochviUe.  MD  20857, 301- 
29&-606a 


r ANT  RiramMTIOfK  bl  1972, 
PDA  eatab^hcd  the  OTC  drag  review 
to  evahiate  driigs  aiarkeled  OTC  in  Ae 
United  States^  The  fmal  regnlatiuis 
providing  for  the  OTC  drag  review  were 
published  in  the  Fadsial  Iftsgister  of  May 
11. 1972  (37  FR  M64)  (sabeeqaentfy 
recodified  at  Zl  CFR  33ai0|.  The  agency 
appointed  17  advisory  review  pao^  to 
evaluate  the  safety  and  effectiveness 
data  submitted  on  active  ingredients 
found  in  OTC  drug  products.  Two 
advisory  review  panels,  (he  advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products  [Dental 
Panel)  and  the  Advisory  Review  Panel 
on  OTC  Oral  Cavity  Drqg  RtMlacts  (Oral 
CavHy  Panel),  reviewed  OTC  dental  and 
oral  health  care  drug  products.  In  a 
Federal  Register  notice  paUished  cm 
January  30. 1973,  interested  persona 
were  invited  to  Bubmit  data  to  support 
the  stated  claims  for  dentriflces  and 
dental  care  agents  (38  FR  27m). 

The  Dental  Panel  (which  delifcerafed 
from  1973  to  1978)  reviewed  fluoride 
dentifrices  i^ridi  contain  abrasive 
ingredients.  However,  diis  Panel  was 
primarily  concerned  about  the  effect  of 
fluoride  on  dental  caries  and  did  not 
specificaliy  eoasider  the  activity  of 
abrasives  for  the  removal  of  plaque.  In 
its  report  on  OTC  anticaries  dnig 
products  (published  in  the  Federal 
Register  of  March  28. 1980;  45  20068).  tfie 
Dental  Panel  did  acknowledge  that  the 
cleansing  fimction  of  a  dentrifrice  is 
achieved  by  the  mechanical  removal  of 
dental  plaque,  stain,  and  debris  tram 
tooth  surfaces  by  the  abrasive  system 
(45  FR  2067BJ.  Because  there  were  no 
submissions  fnaa  drag  eoavam'cs  fiar 
dental  products  making  antipiaqae 
claims  in  their  labefmg  at  that  tnne. 
there  was  no  need  kx  the  Dental  Paowt 
to  consider  ttie  patticaiar  abrasives  in 
dentifrices  ae  aetive  iqpedknts  for  tfie 
removal  ol  piaqee. 

The  Den^  Pand  did  considsr 
gingivitis  and  antipla^e  rlninM  far 
dentifrices  in  its  lepert  oo  OTC  oral 
mucasel  iajary  in^  psoducts  jpabBshed 

1979;  44  FR  6327D).  Oaims  far  Ae 
{nweattoa.  control,  or  ticataeat  of 
gingivitis  were  pland  in  Category  D  (44 


FR  63283).  The  Dcnlri  Panel  eondaded 
that ''dkag  pndacts  wfaicb  have 
antiplaque.  plaque  contaoi,  orgtagieitia 
claims  are  not  eaireatly  apprapriste  fsr 
the  OTC  Biazket  becaase  there  ia  no 
general  recognitiBM  o{  eny  aedi  drug 
predacte  ae  safe  and  cfiective  for  tese 
indicalians  at  this  time."  The  Deat^ 
Panel  iwe— sndcd  dwt  saeh  drag 
products  and  ckinn  slHMiAd  be 
evaluated  by  PDA  tltfoogii  the  new  drag 
an>ltcation  (NDA)  pcocedurea, 

The  Oral  Cavity  Panel  (which 
deRberated  from  1974  to  1978)  oaty 
reviewed  antimicrobial  ingreJkaia  for 
sore  month  and  sore  throat  danns  end 
did  not  specifically  evaluate  die 
effectiveness  of  oral  health  care 
antimicrobial  agents  to  inhibit  ptaqae 
formation.  (Sec  Ae  Fedsrel  Regislar  of 
May  25. 1982;  47  FR  227«a)  Althou^ 
data  oa  plaque  redaction  as  a  measare 
of  Ae  effectiveness  of  antimictobiat 
ingredients  were  presented  to  the  Oral 
Cavity  Panel  the  Panel  did  not  accept 
such  data  because  it  believed  that  "the 
rationality  of  plaque  reduction  as  a 
critericm  of  efiectrveness  of 
antimicrobial  egents  for  use  in  Ae 
mouth  and  throat  is  hi|^y  debatable, 
and  evidence  d  the  v^idity  of  the 
meAod  is  scant"  (47  FR  2284^  Because 
the  Oral  Cavity  Panel  was  aot  charged 
with  reviewing  drug  products  used  to 
treat  dental  or  periodontal  diseases,  it 
did  not  specificaUy  consider  mgredfents 
with  antiplaqae  claims. 

The  Dental  Panel  described  dental 
plaque  as  a  gel-Uce  mat  that  is  fiimty 
attached  to  the  soeface  of  a  tooA  or 
restoration.  The  Panel  stated  that  plaque 
is  Blade  up  of  microbial  masses, 
intermicrobial  matrix,  and  nonbacterial 
cellular  inchisions  (45  FR  20686  at 
20671).  The  Oral  Cavity  Panel  described 
plaque  as  a  sc^t  and  tenacious  material 
foimd  on  the  surfaces  of  teeth.  It  added 
Aat  the  composition  of  plaque  is 
nrahivaried,  and  its  mioobial  and 
biochemical  ooaipositiaa  varies  with  the 
site  of  fonaatioa.  Ae  daration  of 
accuawlation.  the  cumpoeition  of  the 
diet,  and  perhaps.  oAer  andetermtned 
factors  (47  FR  22760  at  22841).  Stadias 
have  demonstrated  Aat  the  presence  of 
dental  placpie  is  directly  related  to  the 
occurrence  of  ^agivitis  in  humans  (Refs. 
land^ 

Doriiaad's  Olestraled  Medical 
Dictionary  (Ret  3)  defines  denial  plaqae 
as  "a  soft,  thin  fte  ef  food  debris, 
mucin,  and  dead  epsAdud  edb 
deposited  en  the  teeth,  previdiag  the 
medium  for  Ae  powA  of  various 
bacteria."  Dorland's  states  Aat  ptaqae 
"plays  an  io^iertaBl  etjetogjc  tele  hi  the 
devdopaenl  of  dental  cades  and 


periodontal  and  giaghml  dlssaass."  {Hat 
3). 

Section  SMfgKl)  of  Ae  FMetd  Feed, 
Drug  and  Gonnettc  Act  (Ae  act)  (21 
U&C  fn(g)ri9  (WhMr  a  -dn«^ 
primarily  as  an  arHde  hrtended  for  ase 
in  fhediagnodB,  care,  millgatiun, 
tieafent.er  pseteutiuu  ef  diseese  eren 
artide  intended  le  alfecf  Ae  sfradare  er 
fandion  ef  Ae  body.  Section  2B9(f>  of 
Ae  ed  (Zl  C7R  sai(iB  defiaes  s 
"cosmetic^  esseatiaMy  ae  an  artide 
anvfeed  to  Ae  haaMR  body  for 
"cleansing,  beautifying,  promoting 
attractiveness,  or  ellering  the 
appeaiaace."  Products  aiay  be 
simultaneously  drags  and  cosmetics. 
Because  plaque  is  a  colorless  bacterial 
layer  adddi  is  not  dearly  visible  unless 
calcified  or  stained,  plaque  removal  ts 
not  considered  a  csaautic  parpose. 
Phtqiie-fechKtian  or  lemovd  is  intended 
to  prevent  diseaee,  Le,  ginpvitis,  caries, 
and  periodontal  diseese.  Primarily 
because  of  Ais  expHdt  or  im^cit 
diseaae  prevention  parpose  rcgardiag 
plaque,  the  agoKy  ooasiders  plaque 
redocticn  and  lennval  daime  to  be  drag 
cfadms. 

TWo  classes  ef  denial  and  oral  heal  A 
care  products  hsve  made  antiplaqae 
deias  over  the  ytan:.  (1)  Products 
contaiaiag  abrasives  Aat  rely  on 
mechaniosl  action  to  remove  plaque. 
and  (2)  products  that  claim  to  rechice  or 
remove  plaque  by  antimicrobial  or 
chemical  activity.  Becaase  sudi  claims 
are  drag  claims,  Ae  safety  and 
effectiveness  ol  ingredients  ased  in 
prodads  malcmg  plaque  reduction  and 
removal  daiais  must  be  demonstrated. 

Recently,  products  wiA  anfiptaque 
claims  have  been  heavily  promoted,  and 
Ae  agen^  is  aware  dwt  e  great  deal  of 
research  has  been  conducted  in  this 
area  ie  recent  years.  Because  neither  Ae 
Dental  Pand  nor  the  Oral  Cavity  Pand 
reviewed  in  detail  Ae  safety  and 
effectiveness  data  im  particdar 
ingredients  for  antiplaqae  or  gingivitie 
incficatinas.  the  egency  has  detonnincd 
Aat  it  is  appropdate  to  issae  anoAer 
catt-for-d^  on  each  ingiedients. 
Historically,  claims  such  as  "for  Ae 
reduction  or  prevention  of  plaqae.  tartar, 
calculus,  film,  sticky  deposits,  bacterial 
build-op.  and  giogivitis"  have  been 
made  for  denid  pnxhscts  pituarily  in 
prontotiooal  matetials  and  adveitisBig 
including  proiessioad  labeling  and 
advertising  (infreaMttioo  provided  to 
healA  prefcssian^  but  not  to  the 
gsneral  pahiic)  Seaw  of  these  dehna, 
such  ae  plaqae  lenoed  claiaw>hnee 
appeared  at  the  laheliBf  of  certain  OTC 
drug  preducto  ■arhetwrt  to  the  general 
public.  Olhac  dsims.  sedi  as  "fair  Ac 
reduction,  prewentian.  or  tzestnwnl  ei 
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giun  disease,  inflamed  gums,  swollen 
gums,  bleeding  gums,  pyorrhea, 
Vincent's  infection,  periodontal  disease, 
or  tooth-destroying  acids,"  as  well  as 
"promote  healthy  gums"  or  to  "condition 
gums"  have  also  appeared  in 
promotional  material,  advertising,  and 
profesional  labeling  for  dental  products. 
Although  the  agency  questions  the 
acceptability  of  some  of  these  claims  for 
an  ore  drug  product,  the  agency  will 
accept  data  on  such  claims  in  this 
review  in  order  to  make  a  determination 
as  to  their  status.  The  agency  invites 
comment  on  the  appropriateness  of  each 
such  claim  for  OTC  drug  labeling.  (See 
general  regulatory  policy  discussed 
l>elow.) 

FDA  invites  the  submission  of  data, 
published  and  unpublished,  and  any 
other  information  pertinent  to  active 
ingredients  used  in  any  dosage  forms  of 
dental  and  oral  health  care  drug 
products,  such  as  dentifrices,  gargles, 
mouthwashes,  and  similar  products  that 
have  antiplaque  or  antiplaque-related 
claims.  In  order  to  be  eligible  for  review 
under  th6  OTC  drug  review  procedures, 
the  ingredient  must  have  been  marketed 
in  a  product  with  the  relevant  indication 
(e.g.,  with  a  plaque  or  gingivitis  claim)  to 
a  material  extent  and  for  a  material  time 
(21  U.S.C.  321[p)(2)).  Manufacturers  of 
products  bearing  antiplaque  and 
antiplaque-related  claims  that  contain 
active  ingredients  that  have  not  been 
mariceted  for  such  indication(8)  to  a 
material  extent  and  for  a  material  time 
should  submit  supporting  safety  and 
effectiveness  data  in  an  NDA.  These 
products  may  not  be  legally  marketed  in 
interstate  commerce  until  an  NDA  is 
approved. 

Manufacturers  of  products  bearing 
antiplaque  and  antiplaque-related  that 
contain  active  ingredients  that  have 
been  mariceted  for  such  indication(s]  to 
a  material  extent  and  for  a  material  time 
may  submit  supporting  safety  and 
effectiveness  data  to  the  OTC  drug 
reveiw.  The  submission  of  data  should 
include  information  that  demonstrates 
that  the  ingredients  have  been  marketed 
to  a  material  extent  and  for  a  material 
time  for  the  relevant  indications(s). 
Products  writh  ingredients  under 
consideration  for  these  indications  in 
the  OTC  drug  review  may  be  marketed 
(at  the  same  dosage  strength  and  in  the 
same  dosage  form)  under  the 
manufacturer's  good  faith  belief  that  the 
product  is  generally  recognized  as  safe 
and  effective  and  not  misbranded  and  in 
accordance  with  FDA's  enforcement 
policies  related  to  the  OTC  drug  review. 
[See  FDA's  Compliance  Policy  Guides 
Nos.  7132b.l5  and  7132b.l6.)  Such 
products  are  marketed  at  the  risk  that 


the  agency  may  adopt  a  position 
requiring  relabeling,  recall,  or  other 
regulatory  action. 

This  call-for-data  is  part  of  the 
agency's  ongoing  review  of  OTC  oral 
health  care  drug  products.  The  Oral 
Cavity  Panel's  report  was  published  in 
the  Federal  Re^ster  of  May  25, 1982  (47 
FR  22760).  The  agency  is  issuing  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  in  several 
segments.  The  first  segments  addressed 
OTC  oral  health  care  anesthetic/ 
analgesic  astringent,  debriding  agent/ 
oral  wound  cleanser,  and  demulcent 
drug  products  and  was  published  in  the 
Federal  Register  of  January  27. 1988  (53 
FR  2436).  An  amendment  to  this  segment 
will  ad(h«8s  OTC  relief  of  oral 
discomfort  drug  products.  Another 
segment  will  contain  the  agency's 
responses  to  comments  regarding  oral 
health  care  antimicrobial  drug  products 
and  comments  on  the  drug  or  cosmetic 
status  of  certain  oral  health  care 
products  and  claims.  These  segments 
will  be  published  in  future  issues  of  the 
Federal  Register.  This  call-for-data  is  the 
initial  step  in  the  development  of  the 
final  segment  of  the  rulemaking  for  OTC 
oral  health  care  drug  products,  which 
will  address  antiplaque  and  antiplaque- 
related  claims. 

To  be  considered  in  this  view,  eight 
copies  of  the  data  and  information  must 
be  submitted,  preferably  bound, 
indexed,  and  on  standard  size  paper 
(approximately  6Vt  by  11  inches).  The 
agency  suggests  that  all  submissions  be 
in  the  format  described  in  21  CFR 
330.10(a)(2). 

In  accordance  with  §  330.10(a)(2).  all 
submitted  data  on  antiplaque 
ingredients  and  claims  will  be  handled 
as  confidential  by  the  agency.  However, 
all  the  submitted  information  will  be  put 
on  public  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-^2,  5600 
Fishers  Lane.  Rockville,  MD  20857,  30 
days  after  pubUcation  of  any  proposed 
rules  resulting  from  the  review  of  the 
submitted  material,  except  to  the  extent 
that  the  person  submitting  it 
demonstrates  that  it  falls  within  the 
confidentiality  provisions  of  18  U.S.C 
1905  or  section  301(j)  of  the  act  (21 
U.S.C.  331(j)).  At  the  time  of  publication, 
requests  for  confidentiality  should  be 
submitted  to  William  E.  Gilbertson, 
Center  for  Drug  Evaluation  and 
Research  (HFD-210)  (address  above). 

Data  and  information  should  be 
addressed  to  the  Division  of  OTC  Drug 
Evaluation  (address  above)  Data 
submitted  after  the  closing  date  of 
March  18, 1991  will  not  be  considered 


except  by  petition  pursuant  to  S  10.30 
(21  CFR  10.30). 

In  the  Federal  Register  of  December 
19, 1988  (53  FR  50940),  the  agency 
announced  the  establishment  of  the 
Dental  Products  Panel  and  stated  that 
this  panel  will  function  at  times  as  an 
OTC  drug  advisory  panel  to  review  and 
evaluate  various  currently  marketed 
nonprescription  drug  products  for 
human  use  and  the  adequacy  of  their 
labeling.  The  panel  will  advise  the 
Commissioner  of  Food  and  Drugs  on  the 
promulgation  of  mongraphs  establishing 
conditions  imder  which  these  drugs  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  The 
agency  intends  to  use  this  panel  to 
review  and  evaluate  ingredients 
contained  in  products  bearing 
antiplaque  and  antiplaque-related 
claims  prusuant  to  this  call-for-data. 
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RIN  2115-A053 

Deepwater  Port  Radar  Beacons 

agency:  Coast  Guird,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
modifications  to  the  radar  beacon 
regulations  for  deepwater  ports  to 
require  transmission  in  both  the  X-band 
and  S-Band,  eliminate  the  sweep 
requirements,  and  limit  the  transmission 
rate  for  frequency  agile  radar  beacons. 
This  change  is  needed  to  improve  the 
effectiveness  of  radar  beacons  as  a 
navigational  aid. 

DATES:  Comments  must  be  received  on 
or  before  November  20, 19ga 


ADDRESSES:  CcHBiBenU  oa  the  pcoposal 
should  be  suboutted  to  CeamaadaBt 
(G-LRA-2).  US.  Coast  Guard.  2100 
Second  SL  SW.,  Washington,  DC  20593- 
0001.  Conunents  may  be  delivered  to 
and  will  be  available  for  inspection  and 
copying  at  the  Marine  Safety  Council 
(G-LRA-27  in  room  9406  at  the  same 
address.  Normal  office  honr*  are 
between  8  a.m.  and  3  p.m.,  Monday 
throu^  Friday,  except  Federal  kiQdays. 
FOR  raRTNBt  tMFomusnam  eomner: 
Mr.  Gary  W.  Chappell,  OflSce  of  Marine 
Safety,  Security  uid  Enviionmental 
Protection  (G-MPS-3)  at  (202)  267-0491, 
between  7  aja.  and  3:30  p^m^  Monday 
through  Friday,  except  Federal  holiday*. 
SUPPLEMENTARY  WrORMATWIK  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  argtmients. 
Comments  should  indade  die  name  and 
address  of  the  person  making  tbem, 
identify  tfus  notice  (COD  KMne)  amd 
the  specific  section  of  the  proposal  to 
which  each  coaiHRent  applies,  and  gire 
the  reason  for  each  comment  If  an 
acknowledgment  is  desired,  a  stamped, 
self-addressed  post  card  or  envelope 
should  be  enclosed. 

The  proposed  rules  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  before  the 
expiratiaa  of  the  comment  period  wiD  be 
considered  before  fmal  actum  it  taken 
on  this  proposal. 

No  public  hearing  is  planned.  One 
may  be  held  at  a  time  and  place  to  be 
set  in  a  subsequent  notice  in  the  Federal 
Register,  if  written  requests  for  a  public 
hearing  are  received  from  pexsoos 
raising  valid  ittnes  and  it  is  determined 
that  the  opportunity  to  make  oral 
presentations  will  be  beneficial  to  the 
rulemaking  process. 

Drafting  lafonaatioa 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Gary  W. 
Chappell,  Project  Manager,  and 
Christena  G.  Green,  Project  Counsel, 
Office  of  Chief  Counsel 

Discassioa       I 

The  Coast  Caard  is  proposing  changes 
to  the  regulations  for  rad^  beacons  on 
deepwater  ports  to  improve  their 
effectiveness  as  a  navigational  aid.  The 
existing  radar  beacon  requirements 
require  transmission  'capability  only  in 
the  9320-9500  MHz  fiequency  range.  TTie 
increasing  ese  of  S-Band  radar  indicates 
a  growhig  need  for  radar  beacons  to 
transmit  in  the  2900-3100  MHz 
fiequency  range  that  can  be  picked  up 
by  S-Band  radar.  Therefwe,  the  Coast 
Guard  proposes  to  requke  dual  band 
radar  beacons  that  traaaaiit  in  two 


frcqiaency  ranges:  2960-3160  Kfiix  and 
9300-4600  MHz. 

Another  pioposed  chaage  woukt 
permit  the  use  of  freqaea^  a^eiadar 
beacons  and  Iteit  their  traBsniasion 
rate  to  between  aOK  and  90%  of  tbe  tiBM. 
A  transmission  rate  higher  than  90%  will 
clutter  the  vessers  radar  screen, 
possibly  obscuring  other  objects.  A 
transmission  rate  less  than  S0%  could 
reduce  detection  of  tl^e  beacon  by 
vessels.  Current  regulations  can  be 
interpreted  as  rcqairing  the  use  «rf  sweep 
type  radar  beacons  which  do  not 
present  a  clutter  proUsn  but  have  other 
disadvantage*.  Wordiiig  referring  to 
sweep  type  asd  sweep  rate  wodd  be 
eliminated.  This  change  wotdd  allow 
flexibility  in  the  selection  of  an  Active 
radar  beaom. 

While  transmissiao  on  a  second 
fretpteacy  band  and  Umstation  of  the 
tranmiesioti  rate  for  frequency  agile 
radar  beacons  woold  improve 
navigation  safety,  continued  ose  of  an 
existing  X-Band  radar  beacon  does  not 
present  an  immediate  safety  hazard 
There  is  only  one  deepwates  pert  in  the 
United  States  and  its  location  is  wett 
Bkarked  on  navigational  charts^ 
Civrently,  most  vessels  have  only  X- 
Band  radar,  whidi  can  detect  the 
current  radar  beacon.  Generally,  those 
vessels  with  S^and  radar  dso  have  an 
X-Band  radar  onboard,  althotigh  some 
do  not.  Over  time,  the  number  oi  S-Band 
radars  in  use  and  the  miraber  of  vessels 
having  only  S-Band  radar  onboard  is 
expected  to  increase  significantly.  Ihe 
proposed  rule  would  allow  the  existing 
deepwater  port  to  continue  using  its 
existing  radar  beacon  until  it  reaches 
the  end  of  its  useful  life,  in 
approximately  10  years.  At  that  point 
the  radar  beacon  would  be  replaced 
with  one  meeting  the  proposed 
requirements. 


This  proposed  rule  is  considered  to  be 
non-major  under  ExecntivB  Order  12291 
and  nonsignificant  under  the 
Department  of  Transportation  (DOT) 
regulatory  policies  and  procedures  (44 
FR  11034;  February  28. 1979).  A  Draft 
Regulatory  Evahation  has  been 
prepared  and  placed  in  the  ndemaldng 
docket,  h  may  be  inspected  or  copied  at 
the  Office  of  the  Marine  Safety  Council 
where  indicated  under  ADIMIESSES. 
The  telephone  number  is  (202)  287-1477.' 

The  cost  resulting  from  this  rule  wiD 
be  bw.  The  deepwater  port  radar 
beacon  currently  in  use  need  not  be 
replaced  imtil  the  end  of  its  useful  Kfe, 
in  approximately  10  years.  A  dual  bend 
radar  beacon  costs  qipniximately 
$1.80a00  mare  ttiaa  a  caaq>arable  single 
band  beacon.  Radar  beacons  cost 
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be  twmen  SaOiXn  to  $35,080  aadt  The 
$1308100  JBoease  in  cast  I  naiiid  by 

this  proposal  is  a  relatively  small  cost 
dOlerestiaL  Over  tiate  the  coat 
differeatial  between  sin^  anil  dual 
band  tadar  beacons  is  expected  t» 
become  an  even  smaller  percentage  of 
the  totri  unit  price.  Single  band  rKlar 
beacons  may  grax  become  mavaBsMe 
as  doa)  band  radar  beacons  becimie 
standard  for  nKiat  qipficafions. 

This  rule  will  have  no  impact  on  smril 
entfties.  NeidKr  the  owner  or  operator 
of  the  existing  deepwater  port  qnafify  as 
a  smaB  entity. 

Envirenneatd  In^Mcl 

The  Coast  Guard  has  tfioroo^ily 
reviewed  dris  mlemaking  and  it  has 
been  determined  to  be  categoricaWy 
exchnfed  from  farther  environmental 
documentation  in  accordance  wiA 
section  2.B.2.  of  Canmiandant 
Instruction  (COMDTINST)  Ml6475.ia  A 
Categorical  Exdasion  Deterrainstion 
statement  has  been  prepared  and  is 
included  as  part  of  the  rulemaking 
docket 

Paperwork  Reduction  Act 

This  rulemaking  contains  no 
information  collectian  re(|ukeiacnta. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  princq>les  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  SubjacU  in  33  CFR  Part  MS 

Fire  prevention.  Harbors,  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health,  CM  pc^ution. 

For  the  reasons  set  oat  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  149  of  tide  33.  Code  of 
Federal  Regnlations  as  followc 

PART  14»-{AMENDED] 

1.  The  authority  citation  for  part  149  is 
revised  as  follows: 

Authority:  33  U.S.C  1504: 49  CFR  1.4& 

2.  Section  149.795  is  revised  to  read  w 
foUowff 


§149.795    RMlarl 

The-taUest  platform  mast  hove  an 
FCC  type  accepted  radar  beacon 
(RACON)  that: 

(a)  Transmits  m — 

(1)  Both  the  2900-3100  Nfiiz  and  9300- 
9500  MHz  frequency  bands,  or 
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(2)  The  932Q-0S00  MHz  frequency 
luind  if  installed  prior  to  November  20. 
199a 

(b)  Transmits  a  signal  of  at  least  250 
milliwatts  radiated  power  that  is 
omnidirectional  and  polarized  in  the 
horizontal  plane; 

(c)  Transmits  a  2-element  or  3-eIement 
Morse  coded  pulse  signal,  the  length  of 
which  does  not  exceed  25%  of  the  radar 
range  expected  to  be  used  by  vessels 
operating  in  the  area; 

(d)  If  of  the  frequency  agile  type,  is 
programmed  so  that  it  will  transmit  at 
least  60%  of  the  time  but  not  more  than 
90%  of  the  time; 

(e)  Is  installed  at  a  minimum  height  of 
15  feet  above  the  highest  deck  of  the 
platform  and  where  the  structure  of  the 
platform,  or  equipment  mounted 
thereon,  does  not  obstruct  the  signal 
propagation  in  any  direction. 

Dialed:  August  2a  1990. 
|J).Sipet. 

Rear  Admiral  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safoty.  Security  and  Environmental 
Protection. 

[FR  Doc  90-22144  Filed  9-18-90;  8:45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
Rm2900-AEM 

Ciottiing  AMowanc*  and  Marriage 
RaquiiwnanU 

AOENCV:  Department  of  Veterans 

Affairs. 

action:  J>roposed  rule. 


r.  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  on  clothing 
allowances  and  the  period  of  marriage 
required  for  eligibiUty  for  certain 
survivor  benefits.  The  proposed  changes 
are  based  on  recently  enacted 
legislation.  The  intended  effect  of  these 
changes  is  to  expand  and  extend  benefit 
eligibility. 

DATES:  Comments  must  be  received  on 
or  before  October  19. 1990.  The 
proposed  changes  are  to  be  effective 
December  18. 1980,  the  date  the 
legislation  was  signed  into  law. 
Comments  will  be  available  for  public 
inspection  until  October  29, 1990. 
AOoncsses:  Interested  persons  are 
invited  to  submit  written  comments. 
suggestions,  or  objections  regarding 
these  changes  to  Secretary  of  Veterans 
Affairs  (271A).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW. 
Washington.  DC  2042a  All  written 


comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132.  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday 
(except  holidays),  until  October  29, 1990. 

FOR  FURTHER  INFORMATION  CONTACT. 

PhyUis  Barber.  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  (202)  233-3005. 

SURPLEMENTARV  INFORMATION:  The 

recently  enacted  Veterans'  Benefits 
Amendments  of  1989  (Pub.  L  101-237, 
103  Stat.  2062)  amended  38  U.S.C.  362  to 
expand  the  category  of  veterans  entitled 
to  receive  a  clothing  allowance. 
Veterans  who  because  of  a  skin 
condition  resulting  from  a  service- 
connected  disability  use  medication 
which  a  physician  has  prescribed,  and 
which  the  Secretary  determines  causes 
irreparable  damage  to  the  veterans' 
outergarments,  are  now  eligible  for  this 
benefit.  Under  this  proposed  regulation, 
the  term  "irreparable  damage"  does  not 
encompass  clothing  stains  that  are 
removable  through  regular  laundering  or 
dry  cleaning.  38  U.S.C.  362  has  also  been 
amended  to  eliminate  the  requirement 
that  eligibility  for  the  clothing  allowance 
be  based  upon  a  compensable  disability. 
VA  proposes  to  amend  38  CFR  3.810(a) 
and  (a)(2)  to  implement  these  changes. 

Section  113  of  Public  Law  101-237 
amended  38  U.S.C.  418(c)(1)  to  reduce 
the  time  a  surviving  spouse  must  have 
been  married  to  a  veteran  in  order  to  be 
eligible  for  certain  survivor  benefits. 
Eligibility  previously  required  two  years 
of  marriage.  This  has  been  reduced  to 
one  year.  We  propose  to  amend  38  CFR 
3.54(c)(2)  to  implement  this  new 
provision  of  law. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  section 
605(b),  these  amendments  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 


(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity. 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.105, 64.109  and 
64.110) 

List  of  Subjects  ui  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  August  29. 1990. 
Edward ).  Derwinski, 
Secretary  of  Veterans  Affairs. 

38  CFR  part  3,  Adjudication,  is 
proposed  to  be  amended  as  follows: 

PART  3— ADJUDICATION 

§3.54    [Amended] 

1.  In  S  3.54(c)(2)  remove  the  words  "2 
years"  where  they  appear  and  add.  in 
their  place,  the  words  "1  year". 

2.  In  §  3.810  the  authority  citation  at- 
the  end  of  paragraph  (a)(2)  is  removed 
and  a  new  authority  citation  for  all  of 
9  3.810  is  added.  The  introductory  text 
of  paragraph  (a)  and  paragraph  (a)(2) 
are  revised  to  read  as  follows: 

§3.810    Clottiing  allowance. 

(a)  A  veteran  who  has  a  service- 
connected  disability,  or  a  disability 
compensable  under  38  U.S.C.  351  as  if  it 
were  service-connected,  is  entitled, 
upon  application  therefor,  to  an  annual 
clothing  allowance  as  specified  in  38 
U.S.C.  362.  The  annual  clothing 
allowance  is  payable  in  a  lump  sum,  and 
the  following  eligibility  criteria  must 
also  be  satisfied: 
***** 

(2)  The  Chief  Medical  Director  or 
designee  certifies  that  because  of  such 
disability  a  prosthetic  br  orthopedic 
appliance  is  worn  or  used  which  tends 
to  wear  or  tear  the  veteran's  clothing,  or 
that  because  of  the  use  of  a  physician- 
prescribed  medication  for  a  skin 
condition  which  is  due  to  the  service- 
connected  disability  irreparable  damage 
is  done  to  the  veteran's  outergarments. 
For  the  purposes  of  this  paragraph 
"appliance"  includes  a  wheelchair. 

(Authority:  38  U.S.C.  362) 
[PR  Doc.  90-22153  Filed  9-18-90: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 

ISW-FRL-3831-7] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Propoaed  Denial 

AOENCV:  Envl^nmental  Protection 
Agency.        jj  -       ' 

ACTION:  Proposed  rule  and  request  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Bethlehem  Steel  Corporation  (BSC), 
Chesterton,  Indiana,  for  a  one-time 
exclusion  of  certain  soUd  wastes 
generated  at  its  facility  hom  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.31  and  261.32.  This  action  responds 
to  a  delisting  petition  submitted  under 
40  CFR  260.20.  which  allows  any  person 
to  petition  the  Administrator  to  modify 
or  revoke  any  provision  of  parts  280 
through  268, 124,  270,  and  271  of  title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  Usts.  Today's 
proposed  decision  is  based  on  the  re- 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  EPA 
previously  denied  this  petition  on 
November  18, 1986  (see  51  FR  41620). 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioners.  These  models  have  been 
used  in  evaluating  the  petition  to  predict 
the  concentration  of  hazardous 
constituents  released  from  the 
petitioned  waste. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  model  and  fate  transport  model 
used  to  evaluate  the  petition.  Comments 
will  be  accepted  until  November  3, 1990. 
Comments  postmarked  after  the  close  of 
the  comment  period  will  be  stamped 
"late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  the  Director, 
Permits  and  State  Programs  Division, 
whose  address  appears  below,  by 
October  4, 1990.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20(d). 


ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  E)C  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency.  401 M  Street.  SW..  Washington. 
DC  20480.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
"F-90-B1DP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Director,  Permits  and  State 
Programs  Division,  Office  of  Solid 
Waste  (OS-340),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401 M 
Street,  SW.  (Room  M2427),  Washington. 
DC  2046a  and  is  available  for  viewing 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  Call 
(202)  475-9327  for  appointments.  The 
public  may  copy  material  fix)m  any 
regulatory  docket  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  fi-ee  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460,  (202)  382-4782. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  subpart 
C  of  part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 


260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  huardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  Usted.  See  40  CFR  2eo.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  AmendmenU  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  the 
background  docimients  for  the  listed 
wastes.  Although  wastes  which  are 
"deUsted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  waste  remains  non- 
hazardous  based  on  the  hazardous 
waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
are  also  considered  hazardous  wastes. 
Such  wastes  are  also  eligible  for 
exclusion  and  remain  hazardous  wastes 
until  excluded.  See  40  CFR  261.3(c)  and  - 
(dK2).  The  substantive  standards  for 
"delisting"  a  treatment  residue  or  a 
mixture  are  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

This  petition  requests  a  delisting  for  a 
listed  hazardous  waste.  In  making  the 
initial  delisting  determination,  the 
Agency  evaluated  the  petitioned  waste 
against  the  listing  criteria  and  factors 
cited  in  40  CFR  261.11(a)(2)  and  (a)(3). 
Based  on  this  review,  the  Agency 
disagrees  with  the  petitioner's  claim  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  As  a 
result.  EPA  today  is  proposing  to  deny 
the  petition.  EPA  also  evaluated  the 
waste  with  respect  to  other  factors  or 
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1  •■■■arawicw, 
the  Agency  dfaagraaa  iridi  Ae 
p^iKvner'i  daira  ^t  the  watte  it  mm- 
hazardma.  Aa  a  fesiA,  EPA  today  Is 
prapaaiRg  to  deny  in  peSSoB. 

For  (idt  dcRstLig  dt:  tvriiiiua  tiuii.  wb 
Agency  med  andi  inftmnafion  to 
identify  pianaiMe  exposnre  routes  for 
hazardoua  conatitnentB  present  in  the 
petifioned  waste,  and  is  proposiag  to 
use  an  organic  teariiate  mode!  and  a 
fate  and  transport  model  to  pretfict  the 
c(mc8ntra6on  of  hazardous  constitueats 
that  may  be  released  from  the  petifiened 
waste  aiher  t^iapnflal  and  to  deteimine 
the  potential  impact  of  the  unregulated 
disp<MKaI  af  BSCs  petitianed  waste  on 
human  health  aad  the  environment 
SpedficaOy,  the  models  were  used  to 
precfict  compEance-paint  concentrations 
which  were  compared  directly  to  the 
levels  of  regulatory  coacem  for 
particular  hazardous  coo&tituents. 

EPA  believes  that  ^s  fate  aad 
transport  model  represents  a  reasooablc 
worst-case  waste  disposal  scenario  for 
the  petitioned  waate.  and  that  a 
reasonable  wotst-caaa  scenacia  is 
^jprapoate  when  evahiatiag  whether  a 
waste  fhould  be  rcKeved  of  the 
prytactivf  Banattemaot  constraints  of 
RCRA  subtitle  C  Because  a  delisted 
wastf  ia  no  lonaef  aabiect  to  kazaidoua 
wnatecoDte^  the  Agency  is  genecatty 
unable  to  pndiot  aad  does  net  contrai 
how  a  waate  wiU  be  managed  aftes 
delistiag.  Thefefaae.  EPA  canentfy 
believes  that  U  ia  ianppropriate  to 
consider  extensive  site-speciflc  factors 
when  applying  die  fate  and  transport 
model.  For  example,  a  generator  may 
petitioD  the  Agency  for  debating  of  a 
meUi  kydrexidc  ahidga  which  is 
currently  being  auMiged  in  an  m-aite 
laadfitt  and  pnwida  date  «B  the  nearest' 
driBldng  Water  wcU.  pcims«btfity  of  the 
aquiisr.  dbpersinliea.  etc  If  tiie  Agency 
were  tobaae  Its  ernkatJoa  aofely  ob 
these  aite^apecific  lactan,  the  A^ea^ 
aright  eoadade  Ikat  tibe  waate,  at  dMt 
specific  kxaMoB.  caanot  a&ct  die 
cloaest  wen  aad  tlK  Agemgr  Blight  gmt 
the  petitiDa.  Upon  poakrigatiua  (d  the 
exdnaia^  ha  ■<!•■,  die 
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necessary  to  determine  wheflsr 
hazaidoaa  caaathiaats  have  aagiatcd  to 
the  graoad  walet.  EPA  recent^ 
proposed  a  nde  darifying  the  A^eniys 
uui  uf  giiaaail  iintiir  into  ia  ifrltiTinp 
dedsioBa  |sae  54  FR  «a3Q;  October  12, 
1969).  Ground-water Bonftoring  data 
^myr^it  Imin  BSCa  BMnitomg  weOs 
helps  chaiaeterae  Ihe  inapmci  (if  any)  of 
the  dispeaal  af  BSCs  waste  en  gnnnd- 
wBtarqaaKly. 

Fiiia%,  Ihe  Hazardma  aad  Solid 
Waate  Aaicadaento  of  1984  specftcaKy 
laqaiie  the  Agcaey  to  provide  nofice 
and  an  opporteaily  for  oan^wnt  before 
grantiag  or  denyiag  a  final  exiiastMi. 
Thas,  a  final  dcdsioa  wiB  ne^  be  made 
until  all  public  comments  (including 
thoae  at  poblic  hearings,  if  any)  en 
today's  pce|Kwal  ate  addreaeed. 

n.  Ksposiliaa  of  Defisffng  Petilfon 

A.  BetUehem  Steel  Cmptaatkm. 
Omiertoa,  todkaoe 


1.  Petition  for  Exclusion 

BetUefaMB  Steel  CoiporatkiB  (BSC),  art 
its  Bums  Uarboc  plant  in  Chesterton, 
Indiana,  produces  carbon  steel  products 
in  various  forms  (bands,  plates,  and 
sheets).  ESC  petitioned  the  Agency  to 
exclude,  on  a  one-time  basis,  its 
wastewater  treatment  tdudge  disposed 
of  on-site  in  a  series  of  waste  piles, 
collectively  referred  to  as  a  tandffll.  The 
petitioned  waste  is  Rsted  as  EPA 
Hazardou*  Waste  No.  F006 — 
"Waste  wti  ley  ti  catment  slodges  from 
elettroplaBiig  operations  except  from 
the  foRowing  processes:  (1)  Sulfuric  acid 
anoifiztng  of  aluiiiimmi;  (2)  tin  plating  on 
carbon  steeh  (3)  zinc  piaiing  (segregated 
basis)  on  carbon  steeh  (4)  aluminum  or 
ZHK-rionmium  {dating  on  carbon  steeh 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  ahnnisam  plating  on 
carbon  steeh  and  (B)  chemical  etchhig 
and  milling  of  aluiiiiuum".  The  hsted 
constituents  for  EPA  Hazardous  Waste 
Na  PM6  are  cadmimn.  hexavalent 
chromium,  nidcel,  and  cyanide 
(couiplexerf)  (see  40  CPR  part  2B1, 
appendix  ^^I).^ 


■  The  petitiaiied  wait*  vaa  oac«  aiao  luted  ■» 
EPA  Raxatdoua  Waste  Ko.  KDB2— "Spent  pickle 
liquor  ganenrted  fcjr  alee)  finfahb^'Operatieiia  of 


BSCpailieaad  to  aadade  Mi  1 
because  it  does  not  believe  that  Ae 
waste  meets  the  criteria  of  the  listing. 
BSC  claims  that  the  wastewater 
treatment  sludge  contained  in  its  lanxifill 
is  not  hazardous  because  the 
constituents  of  coacetB  are  ettbes  aoa- 
detedaUa  or  pf^f?-*  at  enttravp^  low 
coBcentMtioas  ia  the  waatewatcrs 

discharged  to  the  Secondary       

Wastewater  TiiiiBlawat  Plant  fSWTP). 
and  hence,  not  likely  to  be  present  Inlfie 
petilifned  waate  (abo  rciencd  to  as  the 
SWTP  sludge).  Review  of  this  petition 
included  cuiisideiation  of  ttie  original 
fisting  critena,  as  wel)  as  tfie  addttronal 
factors  ruyiited  by  fte  Hazardoas  and 
SeM  Waste  Amernhnents  (HSWA)  of 
19M.  See  aecfioo  22Z  of  HSWA,  4Z 
U.S.CX  §ea(^,  and  40  CFR  260.22fdK2)- 
(4).  As  Aaemsed  in  more  detafl  below, 
the  Agency  pieiiiwiely  proposed  and 
finalized  its  deewion  to  deny  bbCTs 
petition.  However,  as  a  resrrft  of  BSCs 
ai^ea)  c4  the  final  tienial,  the  Agency 
wiAdww  its  dewsion.  Today's  proposal 
to  deny  Ms  pe6tioR  far  deiisth^  is  the 
residl  ef  the  Agency's  re-evahiatton  of 
BSCs  petitioR. 

2.  Background 

On  foly  14. 1981,  BSC  petitioned  tfie 
Agency  to  exdnde  die  waste  contained 
in  it»  wi-srte  landfiB  and  sBbsetptently 
provided  adtf  ttottal  information.  BASC, 
in  its  petition,  also  requested  the 
exchisioR  of  wastewater  treatment 
sludge  contained  in  its  Terminal 
Polishing  Lagoons  fTPLs).  On  November 
22, 1982,  BSC  was  granted  a  temporary 
exdusioB  for  its  landffll  and  TTL  wastes 
(see  47  FR  52870J  based  OB  an 
evaluation  of  the  conatitrrtents  for  which 
the  wastes  were  Ksted.  After  a  more 
comfdete  erahiatitjn,  the  Agency 
proposed  to  ifeny  BSCs  petition  for  its 
hmdfil  aefti  TPl  wastes  on  Jtrly  23, 1988 
(see  51  FR  204W).  The  lantffiB  waste 
exhibited  significairt  mobile  levels  of 
cadmium  and  lead;  the  TPl  wastes 
exhibited  si^ficaMtt  im^ile  levels  ef 
cadanani,  dnrMniora,  lead,  and  barrem. 
The  Agpncy  received  pubfic  comments 
cai  the  piio|]ioaed  decision  between 
Aagast  aad  October  19e«  and  pabfished 
a  final  denial,  induAng  vesponses  to 
these  pubfic  oerainents  in  the  Federal 
Re^staa  on  NoveBd>er  18, 1968  (see  51 
FR  41620).  BSC  withdrew  the  portion  of 
its  petition  fer  the  dadge  residiRg  m  the 
Terminal  Miahing  Lagaetts  in 
Noveaiber  1M&  OaUarch  !«,  1988.  in 


facilitiet  within  Ae  Iron  and  steet  industry  (SIC 
Codes  33t  antf  aaST- Nawevet. duelD  rite 
redesignalkcMaf  Itoa-aariiNtaad  pfchk  N'*' 
iludav  in  Ike  traaaMi  steal  iMfiaakg  aa  K 
hazardous,  the  petitioned  waste  is  aplaia 
as  a  iC0e2  waste  (see  40  CFR  261  JlcRCIPnAn- 


light  of  the  dadaioa  a  McLoutkSteeJ 
Audiicte  C^  «.  nooMib  838  F,2d  1317 
(OC.  Ql  190^  B8C  mowed  to  the  Cowl 
of  Appeals  to  reaiand  ^A'a 
detecBiaafioii  to  deBjr  BSCs  drTistiag 
petition.  Cte  July  20. 19i&  the  IL&  Court 
of  Appeals  f»anted  in  part  BSCs  motion 
to  remand,  inquiring  EPA  to  re-evaluate 
the  portion  of  BSCs  petition  for  the 
waste  disposed  in  its  on-site  landfiH  On 
Septemb^  30. 1988,  the  Ageing 
withdrew  its  final  denial  of  BSCs 
petition  and  announced  diat  the  petition 
would  be  re-evahiated  in  a  manner 
consistent  wfth  the  conrf  s  ophiion  in 
McLonth  Steel  Products  Corp.  v. 
Thomas  (see  53  FR  38Z91).  As  stated 
previously  in  this  notice,  the  Agency's 
re-evahiatian  of  MCs  petitioned  landfill 
waste  is  die  subject  of  today's  proposal. 

In  support  of  its  petition,  BSC 
submitted  (1)  detafled  descriptions  of  its 
manufacturiag  and  wastewater 
treatment  processes,  including 
schematic  (fiagrams;  (2)  Material  Safety 
Data  Sheets  (MSEfSJ  for  all  tradename 
materials  that  might  be  expected  to  have 
contributed  to  die  waste;  (3)  results  of 
total  constituent  analyses  of  samples  of 
the  petitioned  waste  for  the  EP  toxic 
metals,  nickel,  and  cyanide-,  (4)  results  of 
EP  and  Oily  Waste  EP  (OWEP^  leachate 
analyses  of  samples  of  die  petitioned 
waste  for  the  EP  toxic  metals  and  nickel; 
(5)  results  of  total  sulfide  analyses  of 
samples  of  the  petitioned  waste;  (6) 
resdts  of  total  oil  and  grease  analyses 
on  saasples  of  the  petitioned  waste;  (7) 
resdts  of  total  constitaent  analyses  of 
samples  of  the  petitioned  waste  for  the 
priority  ponatants  (see  40  CFR  Pwt  V&, 
Appendix  B  for  a  list  of  these 
constituents);  (8)  "tysimeta-'*  data  for 
cadmium,  cln'«aBani,  lead,  and  91 
priority  pc^tant  constituents  for  die 
unit  to  which  die  petitioned  waste  is 
managed;  asai  (9)  groimd-water 
monitoring  data  collected  from  wells 
monifeariBg  the  on-site  landfill 

BSC  eleoliDpiated  carbon  sted  sheets 
with  chromium  or  tin  during  the  period 
the  SWTP  sludge  was  generated.  (BSC 
dtscontinued  its  chromrmn  and  tin 
electroplating  operations  in  )une  1983; 
sludges  generated  from  the  treatment  of 
diese  wastewaters  are  the  basis  liar 
dassifying  the  SWTP  sludge  as 
hazardous.)  Electroplating  wastewaters 
were  discharged  to  BSCs  process 
wastewater  sewer  system  and  routed  to 
Secondary  Treatment  Plan  (SWTP), 
along  with  arastewaters  from  the 
priaiaiy  fadbkies  area  (containing  blast 
furnaces,  a  basic  oxygea  faniace  shop,  a 
sinter  plaat  contiimaus  casters,  a 
slabhiag  mifl  aad  a  power  station^  die 
hot  fonaiag  EadlitieB  area  (canteiaing  a 
hot  strip  mIO  and  plate  Bills),  aad  the 


cold  mill  fadlities  atea  (onntaiaing 
rnntinartMS  pirklii^  oddndactian 
mills,  heat  *— °*'"a  and  anawaltog  Caaa). 
Based  an  availaUe  secoEd^  BSC  claims 
that  lea*  than  oae  petcent  of  the 
wastewater  iailuent  to  dia  SWTP  were 
waste%aateis  fiaua  ite  daoBiam 
etedm^atiag  oparationa,  Spent  sulfuric 
add  pickla  liquors  also  w«e  discharged 
to  the  SWTP  froBi  a  oBBtiaaous  sdfixric 
acid  pickling  process.  Spcat  pickle 
liquors  were  neutralized  by  commingling 
them  with  alkaline  wastewaters  in  the 
sewer  system  and/ or  hiae  slorry  in 
secondary  nnxing  tanks  at  die  SWTP. 
The  oaama^ghag  of  dedioplatiag 
wactewalezs  andapeBt  pickie  hquor  in 
the  sewer  systcn  alao  feciiitated  the 
redoctiim  (rf  chamnuB  noa  the 
hexavatent  to  Sie  trivdeat  atefte.  After 
the  addifioB  ol  a  potyaMT  to  aid 
floocaiation.  die  combined  wastewater 
stream  was  sent  duve^  a  darifier  in 
whidi  the  sofids  were  wmoved  aad 
rooted  to  a  thickener.  The  underflow 
froai  the  thickener  was  disdiarged  to  a 
vacuum  fiber  press,  resdtiag  ia  a  sfaidge 
cake.  This  dad^e  cake  was  transported 
by  a  conveyor  to  a  collection  hopper 
prior  to  disposal  in  the  on-site  landfill. 
Tliie  waste  contained  in  this  on-site 
landfifl  is  die  salted  of  today's  notice. 
The  process  wastewater  effluent  from 
the  clarifier  was  sent  to  the  Terminal 
Pdishing  Lagoons  rm«)  before  final 
dschaige  to  the  Little  Cahnneat  River 
under  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

To  collect  representative  samples 
from  a  waste  disposed  of  in  a  landfill 
like  BSCs,  petitioners  are  normally 
requested  to  divide  the  imit  into  10,000 
square  foot  sections  and  randomly 
collect  five  full-depth  core  samples  from 
each  section.  The  five  fuH-deptii  core 
samples  are  then  composited  (mixed)  by 
section  to  produce  composite  samples. 
See  'Test  Methods  for  Evakating  Sofid 
Wastes:  niysical/Chemical  Methods," 
U.S.  EPA,  Office  of  Solid  Waste  aad 
Emergency  Response,  Publication  SW- 
846  (third  edition),  November  1988,  and 
"Petitions  to  Delist  Hazardous  Waste — 
A  Guidance  Manual,"  U.S.  EPA,  Office 
of  Solid  Waste.  (H»A/530-SW-85-003), 
April  1985. 

BSC  origiaally  sampled  dw  SWTP 
sludge  on  July  11, 1980.  and  December  1- 
4,  laao.  Ia  total  five  coaapasite  samples 
were  colleded,  representing  five 
sampfing  dates.  The  July  1980  sample 
wras  collected  as  the  SWTP  slodge  fell 
from  the  conveyor  that  traasports  die 
material  from  the  vacwsB  filter  to  a 
collection  hopper.  This  sample  was  a 
composite  made  of  aliqunts  obtained  at 
regular  intervals  ^^^'""g  a  3-ninute 
period.  The  December  1. 1980  san^e 


was  collected  from  the  landfill 

rontniair^  Otf  SW13>  dudge.  A  StSfll 

spatula  was  used  to  take  ten  equal 
vdume  (100  cc]  diquota  of  die 
petitianed  waste  from  cqualTy  spaced 
points  along  a  treodi  (two  fed  hgr  one 
foot)  dug  into  the  laniffill.  These  aliquots 
then  were  cooiposited  into  a  1  Uler 
sample.  The  three  composite  samples 
collected  on  December  2-4. 1980  were 
collected  hum  the  conveyor  using 
compositing  procedures  simSar  to  those 
in  the  ]uly  1980  sampfing  event.  BSC 
analyzed  these  five  composite  samples 
for  extraction  procedure  (EP)  leacbable 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  unit  volume  of  extract) 
of  the  EP  toxic  metals.  Ftnir  of  these  five 
samples  were  analyzed  for  EP  teachable 
concentrations  of  mckd  and  ttrtn 
constituent  (xmcentrations  [i.e.,  mass  of 
a  particular  cinistituent  per  mass  of 
waste)  of  cyanide. 

On  July  31, 19B1,  and  August  4, 1981. 
BSC  collected  four  addiliond  composite 
samples.  BSC  stated  in  its  petition  that 
these  samples  were  collected  using 
procedures  similar  to  those  used  to 
collect  the  samples  in  1980.  These  for 
composite  samples  were  analyzed  for 
total  constituent  concentrations  of 
cadmium,  chromium,  lead,  and  nickel. 

In  accordance  with  typical  sampling 
guidance  that  had  evolved  since  1981, 
the  Agency  recommended  in  a  letter  to 
BSC  (dated  December  6, 1984)  that  the 
landfill  be  divided  into  24  sections  with 
dimensions  measuring  105  feet  by  150 
feet.  The  Agency  further  recommended 
that  a  minimum  of  6  discrete  samples  be 
taken  from  each  of  the  24  cell  areas  and 
composited  for  analysis.  Based  on  diese 
recommendations.  BSC  collected 
additional  samples  of  the  petititmed 
waste  on  eight  different  days  over  a  two 
and  a  half  week  period  in  November 
and  December  1985.  To  collect  diese 
samples,  BSC  divided  the  landfill  into 
twenty-foor  cell  areas,  and.subdivided 
each  cell  area  into  sections  measuring 
five  feet  by  five  feet  Six  sections  were 
randomly  selected  for  sampling  from 
each  of  the  twenty-four  cell  areas.  A 
steel  auger  was  used  to  take  individual 
samples  in  each  of  the  selected  sections 
at  four  to  eight-inch  intervals  for  the 
entire  depth  of  the  landfill.  Six  discrete 
samples,  representing  the  six  selected 
sections,  were  collected  from  each  trf  the 
twenty-four  ceH  areas  [i.e.,  a  total  of  144 
discrete  samples).  Two  composites  from 
each  of  the  24  cell  areas,  comprising 
samples  cdlected  from  all  six  sum|riing 
sections  in  a  ceH  area,  were  then  formed 
[i.e.,  a  total  of  48  composites).  BSC 
selected  one  coiapudte  saaqite  iroai 
each  of  the  24  cefl  areas  for  andyaes  as 
follows:  six  composite  saa^iles  were 
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analyzed  ,for  total  constituent 
concentrations  of  the  priority  pollutants; 
twenty  composite  samples  were 
analyzed  for  total  constituent 
concentrations  of  the  EP  toxic  metals 
and  nickel:  eight  composite  samples 
were  analyzed  for  oil  and  grease 
content,  total  sulfide,  and  total  cyanide; 
twenty-three  composite  samples  were 
analzyed  for  the  EP  toxic  metals  and 
nickel  using  the  standard  EP;  and  seven 
of  these  twenty-three  composite  samples 
were  analyzed  for  th6  EP  toxic  metals 
and  nickel  using  the  Oily  Waste  EP 
(OWEP). 

The  Agbncy  notes  that  while  a  few  of 
the  cell  areas  in  this  sampling  scheme 
have  dimensions  exceeding  die 
recommended  105  feet  by  150  feet,  less 
than  50  percent  of  the  actual  area  within 
each  section  in  most  cells  is  covered  by 
the  waste  because  the  landfill  is 
actually  a  collection  of  waste  piles. 
Therefore,  the  Agency  believes  that  the 
samples  collected  for  analysis  are 
representative  of  any  variation-in  the 
petitioned  waste.  In  addition,  the 
Agency  notes  that  BSC  only  analyzed  a 
portion  of  the  24  composite  samples  for 
total  constituent  concentrations  of  the 
priority  pollutants  and  OWEP  leachate 
concentrations  of  the  EP  toxic  metals 
and  nickel.  Had  the  analytical  results 
provided  in  BSCs  petition  indicated  that 
the  waste  was  a  candidate  for 
exclusion,  the  Agency  would  have 
requested  that  BSC  provide  additional 
analytical  data  to  further  characterize 
the  composition  of  the  waste  contained 
in  the  landfill. 

BSC  also  provided  analytical  results 
for  samples  of  the  wastewater 
discharged  to  the  SWTP  [i.e.,  the 
influent  streams  from  the  primary 
facilities  area,  the  hot  forming  facilities 
area,  and  the  cold  mill  facilities  area). 
These  composite  samples  were  collected 
during  two  20-hour  sampling  periods  in 
1978  and  analyzed  for  total  constituent 
concentrations  of  the  priority  pollutants 
(see  the  RCRA  public  docket  for  today's 
notice  for  a  summary  of  these  data).  In 
addition.  BSC  submitted  MSDSs  for  the 
chemical  products  used  at  the  facility 
that  potentially  may  be  discharged  to 
the  SWTP. 

BSC  also  submitted  ground-water  and 
leachate  monitoring  information, 
collected  from  wells  and  "lysimeters" 
monitoring  die  landfill,  to  demonstrate 
that  waste  contained  in  the  landfill  was 
not  adversely  impacting  ground-water 
quality.'  The  ground-water  monitoring 


information  submitted  by  BSC  included: 
(1)  Boring  logs  and  well  construction 
information  for  each  well;  (2)  water 
levels;  and  (3)  results  of  the  analysis  of 
ground-water  samples.  The  leachate 
monitoring  information  submitted  by 
BSC  included:  (1)  Boring  logs  and 
"lysimeter"  construction  information  for 
each  well;  (2)  leachate  elevation  levels; 
and  (3)  results  of  the  analysis  of 
leachate  samples. 

3.  Agency  Analysis 

BSC  used  SW-846  Methods  7061 
through  7760  to  quantify  the  total 
constituent  concentrations  of  the  EP 
toxic  metals  and  nickel  in  the  petitioned 
waste.  SW-846  Method  9010  was  used 
to  quantify  total  cyanide  concentrations 
in  die  petitioned  waste.  A  modified 
version  of  SW-846  Method  9030  was 
used  to  quantify  total  sulHde  levels  in 
the  petitioned  waste.  SW-846  Methods 
1310  (standard  EP)  and  1330  (OWEP).  in 
combination  wiUi  SW-646  Methods  7061 
through  7760,  were  used  to  determine 
the  leachable  concentrations  of  the  EP 
toxic  metals  and  nickel.  Table  1 
presents  the  maximum  reported  total 
constituent,  EP  leachate,  and  OWEP 
leachate  concentrations  of  the  EP  toxic 
metals,  nickel,  cyanide,  and  sulflde. 
(Analysis  for  leachable  concentrations 
of  sulfide  (or  reactive  sulfide)  is  not 
necessary  because  the  Agency's  level  of 
regulatory  concern  is  based  on  the  total 
constituent  concentration  of  reactive 
sulfide.) 

Table.— Maximum  Total  Constituent 
AND  Leachable  Concentrations 
(PPM)  LANOFia  Waste 


*  BSC  explain*  in  its  peiitiaa  that  three 
"tyaimeten"  were  constructed  and  installed  within 
the  landfill  to  collect  in-iitu  leachate  generated 
within  the  landfill. 


Constituents 

ToW 
oonslitu- 

am 

analyaas 

EP 
leachate 
analyses 

OWEP 
leachate 
analyses 

Arsenic _ 

Barium _ 

Cadnvum 

>28.5 

'92.5 

13. 

630. 

2,100. 

1.3 

120. 

0.97 
•6J 
3.8 
340. 

0.01 

2.4 

0.2 

0.25 

1.4 

o.nos 
1.1 

0.1 

0.14 

*0.19 

<0.01 

•0.98 

0.15 

1.0 

Lead 

0.76 

Merouiy 

<0.003 

Nickel 

0.5 

Sflhmium 

'0.027 

Silver        

0.08 

Cyanide 

■0.20 

Sulfide _ 

appropriate  analytical  methods  to 
analyze  the  petitioned  waste.  (Detection 
limits  may  vary  according  to  the  waste 
and  waste  matrix  being  analyzed,  i.e., 
the  "Cleanliness"  of  waste  matrices 
varies  and  "dirty"  waste  matrices  may 
cause  interferences,  thus  raising  the 
detection  limits.) 

Using  Method  9071.  BSC  determined 
that  oil  and  grease  levels  ranged 
between  5.9  and  13  percent  in  the 
petitoned  waste.  Petitioners  are  required 
to  modify  the  EP  procedure  in 
accordance  with  the  Oily  Waste  EP 
(OWEP)  methodology  if  the  oil  and 
grease  content  of  the  waste  exceeds  one 
percent  [i.e.,  wastes  having  more  than 
one  percent  total  oil  and  grease  may 
either  have  significant  concentrations  of 
the  constituents  of  concern  in  the  oH 
phrase  which  may  not  be  assessed  using 
the  standard  EP  leachate  procedure,  or 
the  concentration  of  oil  and  grease  may 
be  sufficient  to  coat  the  solid  phase  of 
the  sample  and  interfere  with  the 
leading  of  metals  from  the  sample).  See 
SW-846  Method  1330.  BSC  provided 
both  standard  EP  and  OWEP  data  in 
support  of  its  petition. 

SW-846  Method  5020  was  used  to 
quantify  the  total  constituent 
concentrations  of  the  volatile  priority 
pollutants  in  the  petitioned  waste.  SW- 
846  Methods  3540  and  8270  were  used  to 
quantify  the  total  constituent 
concentrations  of  the  base/neutral  and 
acid  extractable  priority  pollutants  in 
the  petitioned  waste.  Finally.  SW-846 
Methods  3540/8080  were  used  to 
quantify  the  total  constituent 
concentrations  of  polychlorinated 
biphenyls  (PCBs)  and  pesticides  on  the 
EPA  priority  pollutant  hst.  Table  2 
presents  the  maximum  reported 
concentrations  for  hazardous  organics 
detected  in  the  petitioned  waste. 

Table  2.  —Total  Constituent 
Analyses  (ppm)  Landfill  Waste 


Constituents 


<  Denotes  thai  the  constituent  was  not  detected 
at  the  detection  limit  specified  in  the  table. 

>  Average  concentration  of  replicate  samples. 

*Calcutated  by  assuming  a  dNution  factor  of 
twenty  (based  on  100  grams  of  sample  and  <Mution 
with  2  Hers  of  water)  and  a  theoretical  wont-ctiM 
leaching  of  100  percent  ,   . 

*  Calculated  by  assuming  a  dilution  factor  of  nme- 
teen  (see  "Dilution  from  Oily  Waste  EP,"  JuN  29. 
1966.  Internal  Agency  Memorandum  in  the  fV^RA 
public  docket,  for  details  regardNig  the  estimation  of 
this  dihilion  factor). 

The  detection  limits  in  Table  1 
represent  the  lowest  concentrations 
quatifiable  by  BSC  when  using  die 


8enzo<a)  anthracene . 

Fkjroantfwne 

Naphthalene — 

PCBs — 

PtienanttHene 

Pyrene 


Total 

constituent 

analyses 


18.0 
9.9 
4.5 

1.2 

7J 

11.0 


On  the  basis  of  test  results  and 
information  provided  by  BSC.  pursuant 
to  40  CFR  260.22,  none  of  the  samples 
analyzed  exhibited  the  characteristics  of 
ignitability.  eorrosivity,  or  reactivity. 
See  40  CFR  261.21.  S  261.22,  and 
S  261.23,  respectively. 


BSC  submitted  a  signed  certification 
stating  that  an  estimated  48.000  tons  of 
waste  are  currently  contained  in  the  on- 
site  landfill.  The  Agency  reviews  a 
petitioner's  estimates  and.  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
BSCs  certified  estimate  of  48.000  tons 
(approximately  48,000  cubic  yards). 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  deny 
BSCs  petition.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  initiated  a  spot-check  sampling  and 
analysis  program  to  verify  the 
respresentative  nature  of  data  for  some 
percentage  of  the  submitted  petitions, 
and  may  select  facilities  likely  to  be 
propose'd  fw  exclusion  for  spot-check 
sampling. 


4.  Agency  Evaluation 

Because  BSCs  petition  is  for  waste 
contained  in  an  on-site  landfill,  the 
Agency  chose  to  evaluate  the  petition 
using  a  landfill  scenario.  The  Agency 
believes  that  disposal  in  a  landfill  is  an 
appropriate  and  reasonable  worst-case 
management  scenario  for  the  petitoned 
waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitoned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26, 
1985),  50  FR  48896  (November  27, 1985), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worse- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  or 
compliance  point  [i.e.,  the  model 
estimates  the  dilution  of  a  toxicant 
within  the  aquifer  for  a  specific  volume 
of  waste).  The  use  of  the  VHS  model  in 
the  evaluation  of  BSCs  petitioned  waste 
was  not  intended  to  consider  site- 
specific  factors.  An  evaluation  that 
considered  site-specific  factors  would 
assess  the  potential  hazards  of  a  waste 
at  a  specific  location.  However,  once  a 
waste  is  excluded  irom  regulation  as  a 
hazardous  waste,  a  facility  is  under  no 
obligation  to  manage  the  waste  at  the 
specified  location,  and  might  likely 
move  the  waste  after  a  period  of  time. 


Consequendy,  the  Agency  believes  that 
the  VHS  model  and  its  parameters, 
when  used  to  evaluate  the  petitioned 
waste,  is  appropriate. 

In  addition,  the  Agency  used  its 
Organic  Leachate  Model  (OLM)  to 
estimate  the  leachable  portion  of  the 
organic  constituents  in  the  petitoned 
waste.  See  50  FR  48953  (November  27, 
1985).  51  FR  41084  (November  13, 1986), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
OLM  and  its  parameters.  The  results  of 
the  OLM  analysis  were  used  in 
conjunction  with  the  VHS  model  to 
estimate  the  potential  impact  of  the 
organic  constituents  on  the  underlying 
aquifer.  The  Agency  requests  comments 
on  the  use  of  the  OLM  and  VHS  model 
as  applied  to  the  evaluation  of  BSCs 
waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  the 
hazardous  inorganic  constituents 
detected  in  the  combined  "OWEP" 
extracts  (as  defined  in  Method  1330)  and 
EP  extracts  of  BSCs  petitoned  waste. 
The  Agency's  evaluation,  using  BSCs 
estimated  waste  volume  of  48,000  cubic 
yards  and  the  maximum  reported  OWEP 
leachate  concentrations  [i.e.,  mobile 
metal  concentrations),  generated  the 
compliance-point  concentrations  shown 
in  Table  3. 

The  Agency  did  not  evaluate  the 
mobility  of  arsenic  and  mercury  from 
BSCs  petitoned  waste  because  it  was 
not  detected  in  the  combined  OWEP 
extracts  using  the  appropriate  analytical 
test  methods  (see  Table  1).  The  Agency 
believes  that  it  is  inappropriate  to 
evaluate  non-detectable  concentrations 
of  a  constituent  of  concern  in  its 
modeling  efforts  if  the  non-detectable 
value  was  obtained  using  the 
appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detected  (wh?n  using  the  appropriate 
analytical  method),  the  Agency  assumes 
that  the  constituents  is  not  present  and 
therefore  does  not  present  a  threat  to 
.f  either  human  health  or  the  environment. 

Table  3— VHS  Model  Compliance- 
Point  CONCENTIUTIONS  (PPM)  IjKND- 
FIU  WASTE 


.Coffiplianco- 

Levels 

point 

of 

Con8titu6n1s 

conoonlrttionft 

regu- 
latocy 

OWEP 

EP 

con- 
cern ■ 

Barium — 

0.18 

0.38 

1.0 

Cadmium „... 

0.024 

0.032 

0.01 

Chromium .... 

0.18 

0.040 

0.05 

Lead 

0.12 

0.22 

0.05 

Nickel 

0.079 

0.17 

0.7 

SowniufTi  .....■..•.»»>»»*<M»*>.>*» 

0.0043 

0.018 

0.01 

Sihw 

0.013 

0.022 

0.05 

Table  3— VHS  Model:  Compuance< 
Point  Concentrations  (ppd/O  I-and* 
FILL  Waste— Continued 


Cocfipiano 
point 

Levels 
of 

Conwtu>nt> 

regu- 
lalory 
con- 
cern' 

OWEP 

EP 

Cyanide 

0.032 

0.030 

0.7 

■  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  SokMities  Used  in  the  Evakjation  of 
Deiisting  Petittons,"  ftovember  1989.  kKSted  in  the 
RCRA  put>lic  docket 

The  petitioned  waste  exhibited 
cadmium,  chromium,  lead,  and  selenium 
concentrations  at  the  compliance  point 
that  exceed  the  Agency's  health-based 
levels  used  in  delisting  decision-making. 
Based  on  OWEP  test  results,  four  of 
seven  samples  failed  the  VHS  model 
evaluation  for  cadmium  and  lead  and 
three  of  seven  samples  failed  for 
chromium.  Based  on  standard  EP  data, 
eleven  of  twenty-eight  samples  failed 
the  VHS  model  evaluation  for  cadmium; 
twenty-three  of  twenty-eight  samples 
failed  for  lead;  and  one  of  twenty-eight 
samples  failed  for  selenium.  (See  the 
RCRA  public  docket  for  today's  notice 
for  a  tabulated  summary  of  standard  EP 
data  for  cadmium,  lead,  and  selenium 
and  OWEP  test  results  for  cadmium, 
chromium,  and  lead.)  The  Agency 
believes  that  the  modeling  evaluation 
using  EP  data  supports  the  finding  that 
significant  levels  of  cadmium  and  lead 
in  BSCs  petitioned  waste  are  mobile 
because  OWEP  concentrations  are 
typically  higher  than  EP  leachate 
concentrations.  A  denial  decision  based 
on  standard  EP  data  is  conservative 
because  OWEP  data  are  normally  a 
more  stringent  measure  of  constituent 
concentrations  that  may  be  mobilized 
from  a  waste.  EPA  notes  that  maximum 
levels  of  some  constituents  in  Table  3 
determined  by  the  EP  exceed  the 
maximum  levels  measured  by  the 
OWEP.  However,  the  maximum  EP  and 
OWEP  concentrations  for  a  given 
constituent  were  measured  for  different 
composite  samples.  Therefore,  the 
differences  in  Uie  EP  and  OWEP  results 
reflect  the  wide  variability  of  the  waste, 
and  not  just  differences  in  the  leach 
procedures. 

The  petitioned  waste  exhibited 
barium,  nickel,  silver,  and  cyanide  levels 
at  the  compliance  point  below  the 
health-based  levels  used  in  delisting 
decision-making.  As  reported  in  Table  1, 
the  maximum  reported  concentration  of 
total  cyanide  in  BSCs  waste  is  3.8  ppm. 
Because  reactive  cyanide  is  a  specific 
subcategory  of  the  general  class  of 
cyanide  compounds,  the  maximum  level 
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of  reactive  cyanide  in  the  petitioned 
waste  also  will  not  exceed  SJ  ppm. 
Thus,  the  Agency  condudes  diat  the 
concentration  of  reactive  cyanide  will 
be  below  the  Agency's  interim  standard 
of  250  ppm.  See  "Interim  Agency 
Threslmlds  for  Toxic  Gas  Generation." 
Idly  12. 1985,  Internal  Agency 
Memorandum  in  the  RCRA  public 
docket  Furthermore,  because  the  total 
constituent  concentration  of  sulfide  in 
the  waste  is  340  ppm.  the  concentration 
of  reactive  sulfide  will  be  below  die 
Agency's  interim  standard  of  500  k>bi. 
See  "Interim  Agency  Thresholds  for 
Toxic  Gas  Generatian,"  July  12. 1985. 
Internal  Agency  Memorandum  in  die 
RCRA  public  docket  On  the  basis  of 
test  remits  and  informatian  submitted 
by  the  petitioner  pursuant  to  40  CFR 
280.22,  the  Agency  concludes  that  BSC's 
waste  does  not  exhibit  the 

characteristics  of  ignitabihty.     

corrosivity,  or  reactivity.  Sm  40  CFR 
261.21. 281.22.  and  281.23.  respecti^<^. 

The  Agency  also  nsed  the  VHS  model 
to  evaluate  die  mobility  of  the 
hazardous  organic  caastituents  that  are 
potentially  present  in  die  waste.  The 
Agency  nsed  the  OlM  to  predict 
leachfl^ile  concentrations  of  the 
hazardous  ofganics  that  were  detected 
in  the  waste.  The  resulting  leachable 
concentrations  and  BSCs  estimate  of 
48,000  cubic  yards  of  accumulated  waste 
were  used  as  inputs  in  the  VHS  model  in 
order  to  assess  the  potential  ilI^}acts  of 
these  canstituents  upon  the  ground 
water.  The  calculated  compliance-point 
concentrations  for  die  organic 
constituents  detected  in  die  petitioned 
waste  are.preaented  in  Table  4. 

TABt£  4.— OLM/VHS  Model:  Compu- 
ANCE-PomT  Concentrations  (ppm) 
Lanoru  Waste 


ConrthMmi 

Camps- 

Com 

LmAor 
ravMoN 
ooncam' 

0.00035 
j0O0Q7 
.0035 
.0001 
.0013 
ilOQS 

0.00001 
.2 

10  ' 
.0005 

Fluaraanmaiw 

NaphthalMW 

.00? 

4 

'  ' 

■  See  "Docket  Report  on  HeaHh-baMd  R«0ulakicy 
Levels  WK>  SotubiWes  Used  in  the  EvUuaSon  ol 
Oeiisting  PeSKone."  Mwwtoer  ises.  iocatad  irt  the 
KCRA  puMc  docket 

The  petitioned  waste,  when  evaluated 
using  Ae'OLM  and  VHS  model 
exhibited  benzo(a)anthracene 
concentrations  at  the  compliance  point 
that  exceed  the  Agency's  health-based 
levels  used  in  delisting  decision-making. 
Benzo(a)anthr8cene  in  1  of  6  landfill 
waste  samples  failed  the  OLM/VHS 


model  evaluatiiHi.  The  petitioned  waste 
exhibited  fluoranthene,  naphthalene, 
PCB,  phenanthrene.  and  pyrene 
concentrations  at  the  compliance  point 
below  levels  of  regidatoiy  concern. 
Other  priority  pollutant  organics 
analyzed  by  BSC  woe  reported  to  be 
below  the  detection  linats. 

The  Agency  also  evaluated  the 
ground-water  monitoring  data  available 
for  BSCs  landfill.  Data  from  the 
analysis  of  samples  collected  from  die 
existing  ground-water  monitoring 
system  at  die  landfill  are  inconclusive  in 
determining  whether  or  not  the 
petitioned  unit  may  have  contributed  to 
ground-water  contamination.  Numerous 
deficiencies  exist  in  the  ground-water 
monitoring  information  provided, 
including  the  lade  of  a  full  year  of 
quarterly  sampling  data,  a  description  of 
well  development  procedures,  a 
description  of  the  site  geology, 
analytical  results  for  monitoring  well 
MWU-1  for  the  samples  taken  in  1988, 
and  analytical  results  for  the  full  range 
of  constituents  of  concern.  In  addition, 
the  monitoring  wells  may  be 
inappropriately  screened  in  a  day  layer. 
TTie  Agency  notes  that  BSC  was 
notified,  by  letter  (dated  February  14. 
1989},  of  the  Agency's  general  concerns 
regarding  the  deficiencies  and 
inadequacies  of  the  ground-water 
information  and  data  submitted  in 
support  of  the  petition  and  of  the 
Agency's  intention  not  to  formally 
request  additional  information  to 
resolve  these  inadequacies.  The  Agency 
did  not  request  that  BSC  provide 
additional  ground-water  monitoring 
information  because  sufiident  data 
existed  to  support  a  proposed  denial  of 
the  petition. 

In  addition,  the  Agency  reviewed  the 
"lysimeter"  data  submitted  as  part  of 
public  comments  to  the  July  23. 1988 
proposed  denial  As  stated  previously, 
BSC  explains  in  its  petition  that  three 
"lysimeters"  were  constructed  and 
installed  within  the  landfill  to  collect  in- 
situ  leachate  generated  within  the 
landfill  and  not  to  detect  the  migration 
of  leachate  from  the  unit  to  ground 
water  aquifers.  The  Agency  does  not 
consider  the  "lysimeter"  data  to  be  a 
substitute  for  adequate  ground-water 
monitoring  data,  because  the 
"tysimeters"  (as  described  by  BSC)  were 
not  installed  to  detect  the  migration  of 
hazardous  constituents  from  the  unit  to 
the  ground  water.  Furthermore,  EPA 
believes  the  "lysimeter"  data  are 
inadequate  to  demonstrate  that 
constituents  from  BSCs  waste  have  not 
leached  at  levris  of  concern  because:  (1) 
llie  three  "lysimeters"  are  not  sufficient 
to  provide  data  representative  of  the 


entire  unit;  (2)  the  data  for  three  samples 
from  each  of  the  three  "lysimeters" 
represents  Mily  three  mcrnths  of  leachate 
collection;  and  (3)  the  ana^sis  ol  the 
leachate  was  incomplete,  i.e..  only  three 
of  the  EP  toxic  metals  (cadmium, 
chromium,  and  lead)  were  analyzed  in 
the  "lysimeter''  samples,  with  no  data 
available  for  the  remaining  metals  of 
concern.  For  these  reasons,  the  Agency 
does  not  accept  the  use  of  the  collected 
"lysimeter"  data  to  support  BSCs 
petition. 

5.  Conclusion 

The  Agency  believes  that  BSC  has 
failed  to  demonstrate  that  its  petitioned 
waste  is  not  hazardous.  The  Agency's 
evaluation  of  analytical  data  provided 
by  BSC  indicates  that  the  landfill  waste 
exhibits  concentrations  of  leachable 
cadmium,  chromium,  lead,  and  selenium 
that  yield  compliance-point 
concentrations  exceeding  the  Agency's 
health-based  levels  used  in  delisting 
decision-making.  In  addition,  total 
concentrations  of  benzo(a)anthracene 
exceed  the  delisting  health-based  level 
at  the  compliance  point.  Furthermore, 
the  ground-water  monitoring  system  for 
the  landfill  is  inadequate  to  assess  the 
impact  of  the  waste  on  ground  water. 
"The  Agency,  therefore,  proposes  to  deny 
Bethlehem  Steel  Corporation's  petition 
tat  exdusion  of  its  wastewater 
treatinent  plant  sludge  described  in  its 
petition  as  EPA  Hazardous  Waste  No. 
F006  and  contained  in  its  landfill  at  its 
Chesterton.  Indiana  facility.  Therefore, 
this  waste  remains  a  hazardous  waste 
and  would  continue  to  be  subject  to 
regulation  under  40  CFR  parts  280 
diraugh  268  and  the  permitting 
standards  of  40  CFR  part  270. 

III.  ^ective  Date 

This  rule,  if  finally  promalgated,  will 
become  effective  immediately  upon  such 
final  promulgation.  The  Hazardous  and 
Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  finalized, 
would  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  fadlity  has  been 
obligated  to  manage  its  waste  as 
hazardous  before  and  during  the 
Agency's  review  of  its  petition.  Because 
a  six-month  deadline  is  not  necessary  to 
achieve  the  piwpose  of  section  3010,  EPA 
believes  that  this  denial  should  be 
effective  immediately  upon  final 
promulgation,  lliese  reasons  also 
provide  a  basis  for  making  diis  rale 


effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedure  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposed  denial  of  this 
petition,  if  promulgated,  would  not 
impose  an  economic  burden  on  this 
facility  because  prior  to  submitting  and 
during  review  of  the  petition,  this  facility 
should  have  continued  to  handle  its 
waste  as  hazardous.  The  denial  of  the 
petition  means  that  they  are  to  continue 
managing  their  waste  as  hazardous  in 
the  manner  in  which  they  have  been 
doing,  economically,  and  otherwise. 
There  is  no  additional  economic  impact, 
therefore,  due  to  today's  rule.  This 
proposal  is  not  a  major  regulation; 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities.  The  facility  included  in 
this  notice  does  not  constitute  a  small 
entity.  Accordingly,  I  hereby  certify  that 
this  proposed  regidation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regidatory  flexibility 
analysis. 

VI.  Paperworic  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511, 44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

list  of  Subjects  in  40  CFR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal  Recyding. 


Authority:  Sec.  3001  RCRA.  42  U.S.C  0021. 
Dated:  August  28, 1990. 
Don  R.  Clay, 

Assistant  Administrator  Office  of  Solid 

Waste  and  Emergency  Response. 

[FR  Doc.  90-22049  Filed  »-ia-gO:  8.45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-412,  RM-7289] 

Radio  Broadcasting  Sarvicet;  Marion 
and  Rural  Retreat,  VA 

agency:  Federal  Communications 
Commission. 

ACnON:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  James  K. 
Comick  proposing  the  allotment  of 
Channel  276A  to  Marion.  Virginia,  as  the 
community's  third  local  FM  service.  In 
order  to  accommodate  the  allotment  of 
Channel  278A  to  Marion,  we  also 
propose  to  substitute  Channel  237A  for 
Channel  276A  at  Rural  Retreat  Virginia, 
and  to  modify  the  construction  permit  of 
Station  WCRR-^=^4  accordingly. 
Channel  278A  can  be  allotted  to  Marion, 
Virginia,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.7  kilometers  (8.4  miles) 
northeast  to  avoid  a  short-spacing  to 
Station  WIM2S-FM.  Channel  278C, 
Knoxville,  Tennessee.  Channel  237A  can 
be  allotted  to  Rural  Retreat,  Virginia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the  site 
specified  in  Station  WCRR-FM's 
construction  permit.  The  coordinates  for 
the  allotment  of  Channel  278A  at 
Marion,  Virginia,  are  North  Latitude  36- 
54-28  and  West  Longitude  81-23-25.  The 
coordinates  for  Channel  237A  at  Rural 
Retreat,  Virginia,  are  36-54-15  and  81- 
10-51.  Petitioner  is  requested  to  state  his 
intention  to  reimburse  the  permittee  of 
Station  WCRR-FM  for  tiie  costs 
involved  in  the  change  of  channel. 
DATES:  Comments  must  be  filed  on  or 
before  November  5, 1990,  and  reply 
comments  on  or  befqre  November  20, 
1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  James  K.  Comick,  P.O.  Box 
85,  Marion,  Virginia  24354  (Petitioner). 


POR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  (202)  634-653a 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  90-412, 
adopted  August  24, 1990.  and  released 
September  14, 1990.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Sti-eet.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
frt)m  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Stieet  NW..  suite 
^  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  78 

Radio  broadcasting. 
Federal  Conununications  Commission. 
Kathleen  B.  Leviti. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  90-22194  Filed  9-18-flO;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  Na  89-620;  RM-712S] 

Radio  Broadcasting  Servlcas; 
Hayward,  Wl 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule:  dismissal  of 
petition. 

SUMMARY:  This  document  dismisses  a 
petition  for  rulemaking  filed  by  Pine- 
Aire  Broadcasting  Corporation,  Inc., 
requesting  the  substitution  of  FM 
Channel  222C3  for  Channel  221A  and 
modiflcation  of  the  Ucense  for  Station 
WRLS-FM,  at  Hayward,  Wisconsin.  The 
petition  is  dismissed  because  no 
expression  of  interest  has  been  filed  by 
the  petitioner.  See  55  FR  01066,  January 
11, 1990. 


/  Vd.  55.  No.  Itt  /  Wednesday.  September  19.  1990  /  Ptopoaed  Rnle« 


Kathleen  Scbouerk.  MaM  Media 
Bureaib(20qS34-«53a 

synopeit  of  die  Cn— JMinn'a  Report 
and  Older.  MM  Docket  Ma  89-820. 
adopted  August  2/i,  lOSa  and  released 
Septenber  14. 1880.  The  fall  text  of  this 
Cominiasian  decisioD  is  available  for 
inspectioa  and  copying  (faving  iKnial 
business  boors  in  the  FCC  Docketo 
Branch  jroom  23(Q.  1919M  Street.  NW.. 
Washii^oii.  DC  The  complete  text  of 
this  decision  nwy  also  be  purchased 
froB  the  Commissicm's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street.  NW..  suite 
14a  Washington.  DC  20037. 

List  of  Sub jwrts  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cnmnmnirations  Coaunissioa. 
KaMMDl-Uvfa. 

Deputy  Chief,  Policy  aad  Rules  Division. 
Mass  Media  Bivtaa. 
[FR  Doc  90-Z»96  Filed  9-18-00;  8:45  am] 


Proposed  rule. 


47CFRPwt73 

[MM  Docket  Na  80-411.  RM-723S] 

Radto  BreedcsetfnQ  Servicee;  BIrcn 
TrM,liO 

AOOKV:  Federal  Connmmications 
Commission. 


BUMMAWY;  This  document  reqoests 
comments  on  a  petitioii  ffled  Iqp  Jadi  G. 
Hunt,  requesting  die  sobstitutloa  of 
Channel  29eC3  for  Channd  296A  at 
Birch  Tree,  Missouri.  Petitioner  also 
requests  modification  of  his  license  for 
Station  KBMV-^M  to  specify  operation 
on  Channel  296C3.  The  coordinates  for 
Channel  296C3  are  37-03-26  and  81-32- 
33. 

DATCt:  Comments  must  be  ffled  on  or 
before  November  S,  1990,  and  reply 
comments  on  or  before  Novend)er  20, 
1990. 


I  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsd  or  consultant, 
as  follows:  John  R.  Wilner,  Bryan,  Cave, 
McPheeters  ft  McRob^U.  1015  Fifteenth 
Street.  Suite  1000.  Washington.  DC 
20005. 

TOR  numiBi  MFomuTiOM  contact: 
Kathleen  Sdieurele,  Mass  Media 
Bureau.  (202)  634-0530. 
SUPPLEMENTARY  MPORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-411,  adopted  August  24, 1990,  and 
released  September  14, 1990.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiuv  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  WaaUngtcm.  DC  The 
compile  text  of  dds  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW..  Suite  140, 
Washhigton,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Monbers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
CMnmission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

KatlilMnB.Uvitz. 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  90-22193  FQed  9-18-90;  8:45  am] 
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This  section  df  the  FEDERAL  REGISTER 
f  owtiinB  doooKianta  other  than  rales  or 
propeeed  lUtes  that  sra  appUcaUe  to  Vw 
pul)ii&  Nolioea  of  twarinqa  and 
irwaeliQalions,  oomnritlee  msolings,  aQorcy 
decisions  and  Aiings,  dotegaJone  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  funcfions  are  exanv>les 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
Announoement  of  Oenerol  PoNcy 
AOBNCV:  Office  of  the  Secretary,  USDA. 


ACTKNC  Notice. 


SumtARV:  Notice  is  hereby  given  that  it 
is  the  general  policy  of  Bie  United  States 
Department  of  Agriculture  (USDA)  that 
its  employees  purchase  and  use  fuels 
containing  ethanol  or  ETBE  (ethyl 
tertiary  butyl  ether)  in  USDA  owned 
and  leased  highway  vehicles  when  such 
fuels  are  available  at  prices  comparable 
with  regular  unleaded  gasoline.  This 
action  is  being  taken  in  response  to 
President  Bush's  clean  air  proposal 
which  relies  heavily  on  the  use  of 
oxygenated  fuel  to  help  improve  air 
quality.  Casoilines  oxygenated  with 
ethanol  and  ETBE  produced  from  com 
and  other  agricultural  products  reduce 
hydrocarbons  and  other  noxious 
emissions  that  react  in  sunlight  to  form 
ozone  or  smqg.  This  action  is  also 
consisteot  with  President  Bush's 
initiative  te  reduce  America's 
dependence  on  foreign  oil.  [The 
Freedom  of  Information  Act  (5  U.S.C 
552(a)(l)(D)J. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Gardner.  Acting  Director,  Office 

of  Energy.  447-4164. 

Clayton  YeuUar. 

Secretary  (^Agriculture. 

[FR  Doc.  90-22375  Filed  9-18-9a  8:45  am] 
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Forest  Servloe 

Wild  and  Scenic  River  SuitabWIy  Study 
for  llie  l.ower  Wailowa  River,  WaHowa 
and  Union  CounHea,  Oregon 

AOBNCV:  Forest  Service.  USDA. 


ACTMM:  Notice  of  intent  to  prepare  a 
legislative  environmental  impact 
statement, 

SUMMARV:  The  USDA,  Forest  Service 
will  prepare  a  legi^dve  environmental 
impact  statement  (LEIS)  and  wild  and 
scenic  river  study  report  to  determine 
the  eligibility  and  address  the  suitability 
of  the  Lower  Wallowa  River  In  Wallowa 
and  Union  Counties  for  inclusion  into 
the  National  Wild  and  Scenic  Rivers 
System.  The  Forest  Service  invites 
written  comments  and  suggestions  on 
management  of  this  river  secticm  and  the 
scope  of  this  analysis.  The  agency  gives 
notice  of  the  full  environmental  aiiMilyBis 
and  decisionmaking  process  that  wiU 
occur  on  this  study  so  that  interested 
and  affected  people  are  aware  of  how 
they  mey  participate  and  contribute  to 
the  final  recommendation  to  Congress. 
dates:  Comments  concerning  the  study 
of  this  river  should  be  received  by 
November  3, 1990. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  river  to  Robert  M.  Richmond, 
Forest  Supervisor,  Wallowa- Whitman 
National  Forest,  P.O.  Box  907,  Baker 
City,  Oregon  97814. 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  about  the  proposed  action 
and  draft  LEIS  should  be  directed  to 
Woody  Fine,  Wild  *  Scenic  River 
Planning  Team  Leader,  Wallowa- 
Whitman  National  Forest,  P.O.  Box  907. 
Baker  City,  Oregon  97814;  telephone 
(503)  523-6391. 

SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Oregon  Wild  and  Scenic 
Rivers  Act  of  1988  amended  section  S(a) 
of  the  Wild  and  Scenic  Rivers  Act  (Pub. 
L  90-542,  82  Stat.  910,  as  amended]  to 
include  the  Lower  Wallowa  River. 
Section  5(b)  of  the  Wild  and  Scenic 
Rivers  Act  requires  that  rivers  identified 
in  section  5(a)  be  studied  "to  determine 
whether  it  should  be  included  in  the 
National  Wild  and  Scenic  Rivers 
System."  "Hie  study  will  consider  a  9- 
mile  segment  of  the  Wallowa  River, 
from  its  confluence  with  the  Minam 
River  to  its  confluence  with  the  Grande 
Ronde  River,  to  include  lands  generally 
within  Va  mile  from  each  stream  bank. 
Preliminary  alternatives  include  a  wild 
and  scenic  designation  for  the  length  of 
the  proposal,  and  an  unsuitable  for 
designation  alternative. 

Robert  M.  Richmond,  Forest 
Supervisor,  Wallowa-Whitman  National 


Forest  is  the  responsible  ofiicial  for 
preparing  the  suitability  study.  Clayton 
Yeutter,  Secretary  of  Apiculture.  U.S. 
Department  of  Agriculture,  room  200-A. 
Administration  Building.  Washington. 
DC  20250  is  the  responsiUs  official  for 
recommendations  for  wild  and  scenic 
river  designation. 

Public  participation  is  especially 
important  at  several  points  in  (he  study 
process.  The  first  point  is  ths  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  is  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  fancies,  affected 
Indian  tribes,  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  The 
public  input  will  be  used  in  preparation 
of  the  draft  LEIS. 

Initial  scoping  has  occurred.  Public 
meetings  have  been  held  and  comments 
have  been  solicited  by  letters, 
newsletters,  and  newspaper  articles. 
Twelve  public  meetings  were  held 
between  November  1988  and  March 
1990,  to  inform  the  public  of  the  study 
process  and  to  provide  for  public 
participation  and  involvement.  Federal 
State,  and  local  agencies  as  well  as  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  and  the  Nez  Perce 
Indian  Nation,  user  groups,  and  other 
organizations  participated  in  scoping  the 
issues  that  should  be  considered.  In 
addition,  an  Ad  Hoc  Work  Group 
representing  these  interests  has  been 
formed,  under  the  provisions  of  section 
11(b)  of  the  Wild  and  Scenic  Rivers  Act 
(Pub.  L.  90-542.  82  Stat.  9ia  as 
amended),  to  help  develop  alternatives 
to  be  analyzed  as  part  of  the  river  study. 
Additional  comments  coneming  die 
study  of  this  river  are  encouraged. 

The  draft  LEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA),  and  available  for  public 
review  by  September  1991.  At  that  time, 
the  EPA  will  pidilish  a  notice  of 
availability  of  the  draft  LEIS  in  the 
Federal  Hegbtet. 

The  comment  period  on  the  draft  1£IS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  this  river  participate  at  that  time.  To 
be  the  most  helpful  comments  on  the 
draft  LEIS  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
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on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act,  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  LEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  LEIS  stage  but  that 
are  not  raised  until  after  completion  of 
the  final  LEIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Hodel.  803  F.2d  1016, 1022  (9th  Cir. 
1988)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1980).  Tbe  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  environmental 
impact  statement. 

After  the  comment  period  ends  on  the 
draft  LEIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  fmal  LEIS.  In  the  fmal 
LEIS.  the  Forest  Service  will  respond  to 
comments  received  (40  CFR  1503.4).  The 
final  LEIS  is  scheduled  to  be  completed 
by  the  end  of  March  1992.  The  Secretary 
will  consider  the  comments,  responses, 
and  consequences  discussed  in  the  LEIS, 
applicable  laws,  regulations,  and 
policies  In  making  a  recommendation  to 
the  President  regarding  the  suitability  of 
this  river  for  inclusion  into  the  National 
Wild  and  Sceaic  Rivers  System.  The 
final  decision  on  inclusion  of  a  river  in 
the  National  Wild  and  Scenic  Rivers 
System  rests  with  the  Congress  of  the 
United  States. 

Dated:  September  13. 1990. 
David  E.  Ketcfaam, 

Director  of  Environmental  Coordination. 
|FR  Doc.  90-22151  Filed  9-18-90:  8:45  am] 
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DEPAfrmENT  OF  COMMERCE 

BuTMU  of  Export  Administration 

Action  Affacting  Export  PrIvMagas; 
Harold  Bannatt 

Older 

In  the  Matter  of:  Harold  Bennett,  25 
Ironwood  Street  Goto  De  Caza,  El  Toro. 
California  92679,  Respondent. 

Whereas,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 


Department  of  Commerce  (Department), 
has  notified  Harold  Bennett  (Bennett),  of 
its  intention  to  initiate  an  administrative 
proceeding  against  Bennett  pursuant  to 
section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  SO  U.S.C.A.  app. 
2401-2420  (Supp.  1990))  (the  Act),  by 
issuing  a  Charging  Letter  alleging  that 
Beimett  violated  the  provisions  of 
§  787.12  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1990))  (the 
Regulations]  on  11  separate  occasions 
during  the  period  April  1985  through 
January  1986,  by  partcipating  in  export 
transactions  with  Kurt  Behrens.  a 
"person  denied  export  privileges"  within 
the  meaning  of  §  787.12(b]  of  the 
Regulations; 

Whereas,  the  Department  and  Bennett 
have  entered  into  a  Consent  Agreement 
whereby  they  have  agreed  to  settle  the 
matter  by  Bennett's  paying  to  the 
Department  a  civil  penalty  of  $10,000, 
which  penalty  is  suspended  as  set  forth 
below,  and  by  the  Department's  denying 
Bennett's  export  privileges  for  five 
years; 

The  Terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

Therefore,  it  is  ordered 

First,  that  a  civil  penalty  in  the 
amount  of  $10,000  is  assessed  against 
Bennett.  As  authorized  by  S  788.17(b)  of 
the  liegulations,  the  civil  penalty  herein 
provided  for  against  Bennett  shall  be 
suspended  for  a  period  of  five  years 
beginning  from  the  date  of  entry  of  this 
Older  and  shall  thereafter  be  waived, 
provided  that,  during  the  period  Of 
suspension.  Bennett  has  not  committed 
any  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

Second,  that  Harold  Bennett.  26 
Ironwood  Street,  Coto  De  Caza,  El  Toro, 
California  92679,  and  all  his  successors, 
assignees,  officers,  partners, 
representatives,  agents  and  employees, 
shall  be  denied,  for  a  period  of  five 
years  from  the  date  of  this  Order,  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Bennett  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Bennett's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
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limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  not  be  limited  to,  participation:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  apphcation 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  fit>m  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  Bennett  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data  subject 
to  the  Act  and  the  Regulations,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Bennett  or  any  related 
person,  or  whereby  Bennett  or  any 
related  person  may  obtain  any  benefit 
therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly:  (a)  Apply  for,  obtain,  transfer, 
or  use  any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  U.S.-origin  commodity 
or  technical  data  exported  in  whole  or  in 
part,  or  to  be  exported  by,  to,  or  for 
Rpnnptt  nr  anv  rplated  oerson  denied 


export  privileges;  or  (b)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

Third,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public  and  shall  be  published  in  the 
Federal  Regiatar. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  September  19, 1990. 
Qulncy  M  Kiosky, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  90-221S0  Filed  9-18-90;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amdt.  of  an  Import  Umlt  and  Rastralnt 
Pariod  for  Cartabi  Cotton  Taxtlla 
Producta  Producad  or  Manufactured  in 
tha  Rapublie  of  tha  PtfiHppinas 

September  14, 1190. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  a 
limit  and  restraint  period. 

EFFECTIVE  DATES:  September  20, 1990. 
FOR  FURTHER  MFORMATION  CONTACT. 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-371&  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec.  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Philippines  agreed,  effected  by 
exchange  of  letters  dated  September  6 
and  7, 1990,  to  amend  the  current  limit 
for  Category  361  for  the  new  restraint 
period  which  began  on  June  28, 1990  and 
extends  through  December  31, 1990.  As 
a  result  the  limit  for  Category  361, 
which  is  ciuxently  filled,  will  re-open. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  54  FR  50797, 
published  on  December  11. 1989).  Also 
see  55  FR  29258,  published  on  July  16, 
1990. 

Auggie  0.  Tantillo, 

Chairman.  Committee  for  tbe  Implementation 
of  Textile  Agreements. 
September  14, 1990. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  July  11, 1990  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concemg  imports 
of  cotton  textile  producta  in  Category  361. 
produced  or  manufactured  in  the  I%Uippines 
and  exported  during  the  period  which  l>egan 
on  June  28. 1990  and  extends  tiutiugh 
September  25, 1990. 

Effective  on  Septemt>er  20, 1990  the 
directive  of  ]uly  11. 1990  is  amended  to 
extend  the  restraint  period  for  Category  361 
through  December  31, 1990  at  an  increased 
level  of  543,070  numbers.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  90-22157  Filed  9-18-00;  8:45  am] 
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Adjustmant  of  an  Import  Umlt  for 
Cartain  Man-Mada  FIbar  TaxtHa 
Producta  Producad  or  Manufacturad  hi 
Paklatan 

September  13, 1990. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  an 

import  limit. 

EFFECnvE  DATE:  September  20, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  tlie 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Undentanding 
dated  August  24, 1990,  the  Governments 
of  the  United  States  and  Pakistan  agreed 
to  amend  their  current  bilateral  textile 
agreement  to  increase  the  designated 
consultation  level  for  Category  659  for 
the  1990  agreement  year  only. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Re^ster  notice  54  FR  50797, 
published  on  December  11, 1980).  Also 
see  54  FR  48293,  pubUshed  on  November 
22,1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  aU  of 
the  provisions  of  the  Memorandimi  of 
Understanding,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Auggie  D.  TanliUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  13, 1990. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
November  16, 1989  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1990  and  extends  through 
December  31, 1990. 

Effective  on  September  20, 1990,  you  are 
directed  to  increase  to  144,600  kilograms  ■  the 
current  limit  for  man-made  fil>er  textile 
products  in  Category  659. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tliat  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 
Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  90-22108  nied  9-18-90;  8:45  am] 
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>  The  limit  ha*  not  been  adiusted  to  account  for 
any  importi  exported  after  June  27, 1900. 


'  The  limit  ha*  not  been  adjuated  to  account  for 
any  import*  exported  after  December  31. 1988. 
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tofani 

Certain  sak  Blend  and  Other  vegelikfe 
Fiber  Appacal  Produced  or 
Manufactured  in  the  Republic  of  the 


September  13,  IflSe. 

AOENCY:  Committee  for  the 

Irapkmentalioa  at  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  itiicctive  to  tiie 

ComniOTioner  of  Customs  establislung  a 

limtt. 

EFFECTIVE  DATE:  September  20. 1990. 
FON  FtNTTHER  INPOIIMATION  CONTACT. 

Kim-Baog  Nguyen,  International  Trade 
Specialist  OfUce  of  Textiles  and 
AH>arel.  U.S.  Department  of  Commerce, 
(20Z)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  [202]  566-6810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  mFORMATION: 

AuthoHty:  Executive  Order  11651  sf  Much 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U,S.C  1854). 

Inasmuch  as  consultations  have  not 
yet  been  held  on  a  mutually  satisfactory 
solution  on  Category  847  and  the 
consultation  period  expired  on  August 
28, 1990,  the  United  States  Government 
has  decided  to  control  imports  in  this 
category  for  the  prorated  period  August 
29, 1900  through  Decembo'  31, 1990. 

A  description  of  ^  textile  and 
apparel  categories  in  terms  of  HTS 
nmnbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
FedeEal  Register  notice  54  FR  50797. 
published  on  December  11, 1989).  Alao 
see  55  FR  24604,  published  on  June  18, 

igga 

Chairman,  Committee  for  the  Implementatkm 
of  Textile  Agreementt. 
September  13. 199a 
ConmiMioner  of  CMteaM, 
Department  of  the  Tieamuy,  Washington.  DC 
2022&. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  Intemational  Trade 
in  Textiles  done  at  Geneva  on  Deoemlier  20^ 
1973,  as  further  amended  on  July  31. 1966; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  tmA  Textile 
Products  and  Silk  Blend  and  Otlier  Vegetable 
Fiber  Apparel  Agreement  of  March  4. 1987,  as 
amemleid,  tietwaen  the  Covenunent*  of  the 


United  States  aad  the  Fhitippines,-  and  in 
accordance  with  the  provisioiu  of  Executive 
Order  11651  of  March  3s  1972.  as  amended, 
you  are  directed  to  prohibit  efCective  on 
September  20, 1998,  entry  into  fce  United 
States  for  comunption  end  wttnaravral  from 
warehouse  for  ooasnapfiea  ef  siH(  Mend  aad 
other  vegetahle  iber  opparet  in  Categoiy  M7, 
produced  or  manufoctured  ia  tk*  FWippines 
and  exported  dariag  the  period  vrtiidi  begaa 
on  August  29, 1990  and  extends  through 
Deceml>er  31, 1990,  in  excess  of  191.713 
dozen  *. 

Textile  products  in  Category  M7  whidi 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1990  shall  Eenaio  SMbiect 
to  the  Group  II  limit  estabhsked  for  the 
period  January  1, 1900  through  December  31, 
1990. 

Imports  charged  to  the  limit  for  Category 
847  for  the  period  May  31, 1990  through 
August  28. 1900  siiall  t>e  charged  against  the 
level  of  restraint  to  the  extent  of  any  unfiiled 
balance.  Ia  the  event  the  biait  estat^hed  for 
that  period  has  been  exhausted  l>y  previous 
entries,  such  goods  shall  be  subfect  to  the 
level  set  forth  in  this  directive. 

For  the  import  period  May  31. 1990  through 
June  18, 1990,  there  are  zero  charges  to  be 
made  to  Category  847  for  the  restraint  period 
May  31.  IWO  throogh  August  28, 196a 

la  carrjring  out  the  alx)ve  directiona,  the 
Commisoioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  coasamption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementatien  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sinccrerly, 
Auggie  D.  Tantillo, 

Chairman,  CaauBitteefor  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  90-22109  Filed  9-18-^  8:45  am] 
■HJJNQ  CODE  SSIO-WMi 


Adjuetwewt  of  an  Import  Urnlt  for 
Certain  Cotton,  Silk  Blend  and  Other 
Vegetable  nber  Textile  Producta 
Produced  or  Manufactured  In  Sri 
Lanka 

September  13, 1990. 

AOENCY:  Committee  for  the 

knplemeatation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  tfie 

Coraraissioner  ef  Customs  redacing  a 

limit. 

EFFECnvE  date:  September  20, 1990. 

NM  RmTMER  WFORMATION  CONTACT: 

KiB-Bai^  Ngayen.  Internationa)  Trade 
Spedaiist.  Office  of  Textiles  and 
Apparel,  U.S.  Depertment  ol  Commerce. 
(202)  377-4212.  For  infonnation  on  the 
quota  status  of  this  fiiait  refer  to  die 


Quota  Status  Reports  posted  an  the 
bulletin  boards  of  each  Custoais  port  er 
call  (202)  343-6580.  For  ioienaation  on 
embargoes  and  qoata  le-opeaiBt,  caU 
(202)  377-3715. 


Authuilty.  Execotire  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19S6.  as  aaiended  (7 
U.S.C18S4). 

The  current  Hmit  for  Categories  347/ 
348/847  is  being  reduced  for 
carryforward  used  during  the  previous 
agreement  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  54  FR  50797. 
published  on  December  11. 1989).  Also 
see  55  FR  25861,  published  on  June  5, 
1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desired  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  desigited  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  13. 1990 
Commissioner  of  Customs. 
Department  of  the  Treosary,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  direc-tive  tssned  to 
you  on  June  19, 1990  by  the  Chairman, 
Coauntttee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-atade  fiber 
textile  producta  and  silk  blend  and  other 
vegetable  fiber  apparel,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  Ae  period  which  l>egan  on  July  1, 1990 
and  extends  through  June  30, 1991. 

^ective  on  September  20,  Ifia  the 
directive  of  )une  1ft  1980  is  being  amended  to 
reduce  the  Ikiit  im  textile  products  in 
Categories  347/348/847,  as  provided  under 
the  provisions  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Sri  Lanka: 


Categoiy 

Adjuslad  teelv»fflonft  SmB  > 

347/348/847 

826,800  dozen  of  which  not  more 
thanS2S34S  donn  staM  be  in 
Categories  347-T/34S-T.* 

■  Tha  liaut  ha*  not  bean  sdjualed  to  accouat  for 
any  import*  axported  after  Auyiat  2B,  ISSa 


'  The  nmit  has  not  been  ai^ustad  to  account  lor 
any  imports  expertBd  attar  June  30, 1M0. 

'Catsiofy  347-T:  only  HTS  nwnhem 
6103.ta.2015,  6t03.19.4020.  6tO^.2^00^0, 
9103.42.1020,         et03.42.1O«O.         6103.49.30t0. 

6112.1 1JI090.      6ita.oafl036.      a2oa.«SLiQa, 

6203.19.4020.  620a22J02a  0203142.4005, 
6203.42.4010,  6203.42.4015,  6203.42.4025, 
6203.42.4035.         6a09.42.40«.         «2OI.4ei3B20. 


6210.40.2030, 
6211.32.0040; 
6104.12.0030. 
6104  29.2034. 
6104.69.3022, 
6117.90.0042, 
6204.22.3040, 
6204.62.4005, 
6204.62.4030, 
6204.69.3010. 
6211.20.1550, 
6217.90.0050. 


6211.20.1520.  6211. 
CMegory  348-T:  only 
6104.10.2030. 
6104.62.2010, 
6112.11.0060, 
6204.12.0030, 
6204.29.4034. 
6204.62.4010, 
6204.62.4040, 
6204.69.9010, 

6811.20.6010,     6211 


20.3010  and 
HTS  numtjers 
6104.22.0040. 
6104.62.2025. 
6113.00.0040, 
6204.19.3030. 
6204.62.3000. 
6204.62.4020. 
6204.62.4050. 
6210.50.2030, 
.42.0030    and 


The  Committee  for  the  Implementation  of 
Textile  Agreeaients  has  determined  that  this 
action  falls  writhin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
iJ.S.C.  553(a)(1). 
Sincerely. 
Auggie  D.  Tantillo. 

Chairman,  Committee  far  the  Implementation 
of  Textile  Agreements, 
[FR  Doc.  g&-22110  Filed  9-18-90;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Requeat  for  Approval  of  Collection  of 
Infonnatlon— Survey  of  Rre 
Departments  Investigating  Gaa 
Appliance  Fires 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


summary:  In  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SX:.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval 
through  September  30. 1992.  of  a 
collection  of  information  involved  in  a 
survey  of  local  fire  departments  which 
report  investigations  of  fires  through  the 
National  Fire  Incident  Reporting  System. 
The  purpose  of  this  survey  is  to  obtain 
information  about  the  number  of  fires 
involving  water  heaters,  furnaces,  space 
heaters  and  similar  appliances  which 
use  natural  gas  for  fuel,  and  the  number 
of  fires  involving  the  same  kinds  of 
appliances  whidi  use  liquified 
petroleimi  (LP)  gas  for  fuel.  The 
Commission  will  use  the  information 
obtained  by  this  survey  and  other 
information  about  the  numbers  of 
appliances  fueled  by  natural  gas  and  by 
LP  gas  to  evaluate  the  comparative  risk 
of  fires  associated  with  the  two  types  of 
gas-fueled  appliances. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 


Title  of  information  collection:  Fuel 
Involved  in  Gas  Heating  Equipment 
Fires. 
Type  of  request:  New  plan. 
Frequency  of  collection:  One  time. 
General  description  of  respondents: 
Local  fire  departments  which  report  fire 
investigations  through  the  National  Fire 
Incident  Reporting  System. 

Estimated  number  of  respondents: 
2.000. 

Estimated  average  number  of  hours 
per  respondent:  Vfco. 

Estimated  number  of  hours  for  all 
respondents:  33.3. 

Comments:  Comments  on  this  request 
for  approval  of  a  collection  of 
information  should  be  addressed  to 
Elizabeth  Harker.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503;  telephone:  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available,  from  Francine  Shacter. 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
492-6416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  September  13. 1990. 
Sadye  E.  Dunn,  / 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  90-22095  Filed  9-18-90;  8:45  am] 

MIXING  CODE  SSSS-ai-H 


case  the  permit  shall  remain  in  effect 

thorough  the  first  business  day  followrlng 

that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  part  4.  may  be  filed  on 

the  next  business  day. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  90-22112  Filed  9-18-80: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProjMt  No.  10801-001.  CalHomial 

Surrender  of  Preliminary  Permit,  Boca 
Hydro  Associates 

September  12, 1990. 

Take  notice  that  Boca  Hydro 
Associates,  permittee  for  the  Boca  Dam 
Hydro  Project  No.  10801  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  December  12, 1989,  and  would 
have  expired  on  November  30, 1992.  The 
project  would  have  been  located  at  an 
existing  dam  on  the  Little  Truckee  River 
in  Nevada  County,  California. 

The  permittee  filed  the  request  on 
August  23, 1990,  and  the  preliminary 
permit  for  Project  No.  10801  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  iii  18  CFR  385.2007.  in  which 


Office  of  Foasil  Energy 

(Dodtet  No.  FE  CAE  90-19;  Cartification 
Notice  67] 

Notice  of  HIing  Certification  of 
Compliance:  Coal  Capat>illty  of  New 
Electric  Powerplant 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 

action:  Notice  of  filing^ 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Act  of  1978.  as  amended. 
("FUA"  or  "the  Act")  (42  U.S.C.  8301  et 
seq.)  provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a),  42  U.S.C. 
8311(a).  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  filed 
self  certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  supPtEMENTARY 
INFORMATION  section  belcw. 
SUPPLEMENTARY  INFORMATION:  The 
follov\ring  company  has  filed  self 
certification: 


ff^Jwl  Ra^rter  /  V<iL  S5.  Nu  M2  /  Wadneiiay,  Septemfaer  191  M8B  /  NolicM 


/  VoL  55,  hta  m  /  Wtdnesday.  Scpt«nb«r  la 


8-04-«0 


Typ9  fit  tacii^ 


\junmmw  ^fdv^ 
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Amendments  to  the  FUA  on  May  21, 
1987,  (Pub.  L 100-42)  altered  the  generd 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self  certification  ptwjedure. 

Copies  of  this  self  certification  may  be 
reviewed  in  the  Office  of  Ftels 
Programs,  Fossil  Energy,  room  3F-056, 
F&-52.  Forreetsl  BuiUing.  MOO 
Independence  Avenue  SW., 
Washington.  DC  20585,  or  for  further 
information  call  Myra  Couch  at  (202) 
586-«76a 

Issued  in  WashtngtoB,  DC  on  Septenbcr  13, 
1990. 


Anthony  |. 

Director.  Office  ofCotdSrEkctricity,  Officeaf 
Fuels  Programs,  Fossil  Energy. 

|FR  Doc.  90-22196  Filed  9-18-90;  8:45  am] 
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ENVIRONIIENTAL  PROTECTION 
AGENCY 

(FRL-3n231 

PropMCd  A<lministrativ«  S«ttiem«nt 
Undar  122(HX1)^  Lovtiand  Pass  UTBE 
Sita,K«ysloiie,CO 

AOCNCV:  Environraental  Protectioa 

Agency. 

ACTION.  Notice  of  proposed 

administrative  settlement;  request  for 

pebtic  comment. 

summary:  The  U.S.  EnvironmeBtal 
Protectioa  Agency  (EPA)  is  pnq>osing  to 
enter  iato  an  adn^straMve  seUlement 
to  resolve  claims  under  the 
Coni|)rehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA),  42 
U.S.C  9622(h)(2).  This  settlement  is 
intended  to  resolve  the  liabilities  of 
Canal  Insurance  Company  for  response 
costs  incurred  at  the  Loveland  Pass 
MTBE  ate,  Keystone,  Colorado. 
OiATSS:  Comments  must  be  submitted  by 
October  19, 1990. 

AOOHCSSn:  An  original  and  two  ct^ies 
of  comments  must  be  sent  to  Louise  F. 
Gunderson,  Cost  Recovery  Coordinator, 
Loveland  Pass  MTBE  Site  Team.  EPA 
Region  VtH,  99t  t&tb  Street  suite  SOOi, 
Denver,  Cokmdo  8020^2405. 
KM  RMTHER  MFOMMATION  CONTACT: 
Louise  F.  Gunderson.  (303)  293-186a 


tUPPLEMENTABV  MFOfMMCTMN:  lite 
proposed  settler.  Canal  Insurance 
Company  ("Canal"),  insured  the  owner, 
operator  and  driver  of  the  track  that 
overturned  and  spilled  gaaotine  and 
MTBE  on  Loveland  Pass  in  Cotorado. 

By  the  terms  of  the  proposed 
settlement,  Canal  will  pay  $35,102.90  in 
response  costs  to  EPA.  fai  retam.  the 
United  Stafes  wiM  provide  Canal  «id  its 
insureds  with  a  covenant  not  to  sae 
limited  to:  Claims  for  civil  liability  to  the 
United  ^ates  arising  oat  of  section 
107(a)  of  CERCLA  fmr  reimbarsement  of 
response  costs  incwred  at  or  in 
connection  with  the  Site  as  of  the  date 
upon  winch  EPA  signs  fee  settlement 
agreement. 
Ksnigan  G.  doush. 

Acting  Regional  Decision  Officer,  U.S.  EPA, 
Region  VIII. 

[FR  Doc.  90-22188  Filed  9-18-90;  8:45  amj 
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(OPP-3617S;  Fm.-«775-tl 

Reevaliiation  and  Update  Of  PMlidds 
AsaMsmant  Guidelinaa,  SMbdhfialon  F, 
Hazaid  Evaluation:  Huouw  and 
Domestic  Animaia 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice:  request  for  comments. 

summary:  In  October  1982,  EPA  issued 
the  Pesticide  Assessment  Guidelines, 
Subdivision  F,  Hazard  Evaluati<m: 
Human  and  Domestic  Animals. 
Subdivision  F  presented  recommended 
experimental  designs  for  a  set  of 
toxicology  and  associated  studies  in 
experimental  animals.  The  studies  were 
designed  to  assess  tfie  toxicity  of 
pestiddal  chemicala  in  order  to  evaluate 
their  potential  for  harm  to  Iramaas  or 
dooMWtic  aniflsals  under  proposed  use 
coodittoRa.  Eight  years  of  experience 
with  the  Subdivision  P  Goideliaes  and 
the  concurrent  advance  of  sciealMc  and 
technical  knowledge  have  shown  diat 
scientffic  and  technical  aiodinGatioaa  af 
these  Gasdelines  may  be  necessary.  Tfau 
no^oe  is  •  reqaest  for  sdenCific  and 
tednical  conments  on  the  Sabdiviaion 
F  GuideHnea  to  be  aaed  in  the  A§eaef» 
efforts  ta  update  iitem  m  fight  of  more 
modem  technical  knowledge. 


DATES:  Comments,  must  be  received  oo 
or  before  January  17, 1990. 
addresses:  Submit  three  copies  of 
written  comments,  identified  with  the 
docket  coatfol  number  "OPP-3ei75"  by 
mail  to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7502C),  Office  of  Pesticide 
Programs.  Enrironm^ital  Protection 
Agency,  401 M  St.,  SW.,  Washn^on.  DC 
20480.  Office  kKation  to  deliver 
comments  to:  Rm.  236C  CM  #2. 18Z1 
Jefierson  Davis  Highway.  Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  diis  notice  may  be  cbiaed 
confidential  by  marking  any  portion  or 
all  of  that  information  as  "Confidential 
Business  biformation"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  (d  the  comment  that  does  net 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  fttior  notice  to  the  sidimitter.  All 
written  conmients  will  be  available  for 
public  inspection  in  Room  244  Bay  at  the 
address  given  above,  from  8  a  jn.  to  4 
p.m.,  Monday  through  Friday,  exdtadmg 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Robert  P.  Zendzian,  Healdi  Effects 
Division  (H7509O,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  Bl6D,  CM  #2.1921  Jefferson 
Davis  Highway.  Arlington,  VA  (703) 
557-5495. 

SUPPLEMBrrAMV  DIFORaUTION:  The 
Pesticide  Assessment  Guidelines. 
Subdivision  F,  describe  protocol*  for 
performing  toxicotegy  and  related  tests 
to  support  registration  of  pesticides 
onder  the  Federal  Feed.  Drug,  and 
Cosmetic  Act  QTDC^  and  the  Federal 
Insecticide.  Fngicide.  and  Rodetfjdde 
Act  (FIFRA).  A  deacriptioo  ai  the 
organization  of  these  Guidelines  and 
their  relationship  to  data  requirements 
appear  in  40  CFR  part  158,  Data 
Requirements  for  Registration. 
Infefnation  neeesaary  for  erdering 
copies  of  Sobffivision  F  and  sabaeqeeirt 
addenda  from  the  National  Technical 
Information  Service  is  given  below. 


TW  Agency  is  atao  la  the  praceaa  of 
updating  the  data  requBementefer 
registration,  aa  specified  in  p«1 158.  and 
will  independently  issue  proposed 
modifications  for  public  comment 

Subdivision  F  was  proposed  for  public 
comment  in  1978  and,  after  modTficatfans 
based  on  these  comments,  published  in 
October  1982.  Subsequently,  additions 
to  these  guidelines,  mainly  the  Data 
Report  addenda,  have  been  publi^ied. 
However,  no  comprehensive 
reevaluation  of  these  GimfcHnes  has 
been  undertaken.  Eight  years  of 
experience  with  the  Subdivision  F 
Guidelines  has  raised  various  questions 
about  tlieir  technical  performance.  In 
general,  questions  have  been  raised 
about  (he  clarity  of  the  description  of 
certain  tests,  and  the  scientific  merit  of 
adding  to,  changing,  or  deleting  certain 
portions  of  particular  tests.  In  ad(fition, 
the  Agency's  and  the  scientific 
community's  interpretation  as  to  what 
constitutes  the  best  scientific  evidence 
for  risk  assessment  purposes  has,  in 
some  cases,  changed  with  increasing 
knowledge. 

This  requesf  for  comments  is  designed 
to  take  advantage  of  the  public's 
practical  experience  with  tiie 
Subdivision  P  Coidelines  and  the 
scientific  advances  tn  toxicological 
testing  since  their  publication. 

All  interested  parties  are  encooraged 
to  submit  scientific  and  technically 
directed  conunents  on  the  Stirixlivision  F 
Guidelines.  Comments  are  generally 
expected  to  fall  into  one  of  three 
categories:  the  scientific  merit  of  cntain 
tests,  the  clarity  of  the  description  (A 
certain  tests,  and  the  necessity  of 
modifying  certain  tests.  Comments 
should  specifically  identify  the  test  by 
name,  number,  and  paragraph  or 
subparagraph.  Recommended  changes/ 
modifications  must  be  supported  by 
current  scientific/technical  knowledge 
and  include  supporting  references. 
References  may  be  to  other  existing 
guidelines,  the  published  literature, 
studies  submitted  to  the  Agency  in 
support  of  registration  and  unpublished 
data.  Citations  must  be  sufficiently 
detailed  so  as  to  allow  the  Agency  to 
obtain  copies  of  the  original  documents, 
and  unpublished  data  must  be  supplied 
in  sufficient  deteil  to  allow  its 
e\faIuation. 

The  Agency  is  processing  guidelines 
for  mutagenicity  and  neurotoxicity 
studies  and  is  prqiaring  draft  guidelkies 
for  dermal  absorption  and 
immunotoxicity  to  be  published  for 
public  comment  in  the  fall  of  1990. 
Comments  on  these  guidelines  are  not  to 
be  included  in  resptmding  fo  this  notice. 

Commenfa  on  Siibdii>ision  P  will  be 
considered  by  tfie  Agency,  in  Kght  (rf'its 


experiences  over  (he  last  8  yeais^  aad 

such  modifications  of  the  Guidelkies 
that  are  of  scientific  and  techaical  merit 
will  be  considered  for  inclusion  in  draft 
revised  Guidelines.  The  draft 
modifications  will  be  nuide  available  to 
the  public  for  comment  and  will  be 
presented  to  the  FIFRA  Scientific 
Advisory  Panel  at  a  puUie  sieetieg  for 
their  comments  before  being  ptd>lished 
in  a  final  form. 

Copies  of  Pesticide  Aasessraent 
Guidrikies,  Subdivision  F,  may  be 
obtained  fc<ora  the  National  Techincai 
Information  Service  (NTIS).  Orders  may 
be  placed  to  NTIS  by  telephone  at  the 
following  number  (703)  487-4650,  or  by 
mail  to  the  following  address:  National 
Technical  friformation  Service, 
Attention:  Order  Desk,  5285  Port  Royal 
Road,  Springfield.  VA  22leL  Titles  and 
order  numbers  are  as  follows: 


Titles 

Order  Number 

Subdivision  F.  Hazard  EvaUb 

PSBa-l0896a 

lion:  Humans  A  Domestic 

Afwnals  (R^visad) 

Subdivision  F,  Hazard  Evalua- 

P88&-24MB4 

tion:  Humans  A  Domestic 

Animals-Adden  1 

Subdivision  F,  Hazard  Evalua- 

PB88-I62292 

tion:   Humans  &  C}omestic 

Animals-Adden  2 

Subdivision  F.  Hozvd  EvalM- 

PBM-avat 

tion:  Humana  «  Oomsatic 

Animals-Adden  3 

Subdivision  F,  Hazard  Evalua- 

PB88-I62227 

Animals-Adden  4 

SubdMaion  F.  Hazant  Ev^ua- 

PBss-ezaa 

tioR  Humans  &  Domestic 

Animals-Adden  5 

Subdivision  F,  Haza'd  Evalua- 

PB89-I24077 

tion:   Humans  I  Domestic 

Animais-Addan  6 

Subdiviaion  F.  Hazard  Evalua- 

pee9-t2408& 

tion:   Humans  &  Domestic 

Animals-Adden  7 

SubdWision  F,  Hazard  Evalua- 

PB9(M22227 

tion:   Humans  &  Domestic 

Animals-Adden  S 

Sub(fivis)on  F,  Rwiiaad  PoHcjr 

PB90-t22ISI 

The  Agency  will  also  use  this 
occasion  as  an  opportunity  to  combine 
those  portions  of  Subdivision  F  that 
have  been  published  at  different  times 
into  a  single  document  for  public 
dissemination. 

Dated:  September  5, 1990. 

Penelopa  A.  Feaaei^Criap, 

Director,  Health  Effecta  Diwisimt,  Office  of 
Pesticide  PTogmoM. 

[FR  Doc.  90-21801  Filed  S-lS-flO;  8:45  am) 


FEDERAL  COMMOMCATIOIIS 
COMMISStOII 

[FCC90-310t 

Conflict  Of  Intaiest  Waivar 

AQENCV:  Federaf  Communicatfens 

Commission^ 

action:  Notice  of  waiver  of  section  4(b) 

of  the  Communications  Act. 

SUMMARY:  Notice  is  hereby  given  (hat 
the  Comaiiaaion  granted  a  waiver  of  the 
financial  interest  pri^tibitian  contained 
in  section  4(1^  of  the  Communications 
Act,  47  liSJZ.  lS4(b).  for  Mr.  WiUiasi  a 
Browning  vice  piesideaU  Consolidated 
Communications  Company  (CCC),  who 
has  Iwen  appointed  to  the  Commission's 
Field  Operations  Bureau  under  the 
President's  Commission  on  Executive 
Exclumge.  The  Commission  concluded 
that,  notwithstanding  Mr.  Browning's 
intention  to  return  to  CCC.  waiver  is 
appropriate  in  this  case  given  the  nature 
of  Mr.  Browning's  FCC  position,  the  one 
year  duration  of  his  employment  the 
fact  that  his  salary  will  be  paid  fully  by 
the  FCC  and  (he  fact  that  his 
appointment  is  under  the  President's 
Executive  Exchange  Program.  The 
Communications  Act  requires  dtat 
notice  of  section  4(b)  waivers  be 
published  in  the  Federal  Ragiater. 
EFFECTIVE  DATE:  September  11, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INF0RMAT10H  CONTACT; 
Sharon  Kelley,  (202)  632r«09a 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  section  4(b) 
of  the  Commonicalions  Act,  47  U.&C 
154(b)(2)(B)ru). 
Domia  R.  Searcy, 
Secretary. 

{FR  Do&  90-22iaa  Filed  9-lfr-SO:  a:45  am] 
BiujNa  coot  tris-ti-M 


FEDERAL  MARnMIE  C0IIMI6SI0N 

Agreement(s)  Filed;  Veaael  Operators 
Hazardous  Materiala  Aaaodation 
Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement[8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
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Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No  j  203-011290-4101 

Title:  Vessel  Operators  Hazardous 
Materials  Association  Agreement. 

Parties:  American-Afirica-Europe  Line 
GmbH  Atlantic  Container  Line  B.V., 
Evergreen  Marine  Corporation  (Taiwan], 
Ltd..  Farrell  Lines.  Inc.  Hapag-Uoyd 
AG.  Kawasaki  Kisen  Kaisha  Ltd.,  A.P. 
Moller-Maersk  Line,  Mitsui  O.S.K.  Lines. 
Ltd.,  Nippon  Yusen  Kaisha  Line,  P&O 
Containers,  Ltd.,  Sea-Land  Service,  Inc., 
Wilh.  Wilhelmsen  Ltd.  AS.  Zim  Israel 
Navigation  Shipping  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
would  add  Independent  Container  Line 
Ltd.,  Hamburg-Sudamerikanische 
Dampfschiffahrts  Gesellschaft  Eggert  & 
Amsinck  (Columbus  Line]  and  Nedlloyd 
Lijnen  B.V.  as  parties  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  p>eriod. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  13, 199a 
Joseph  C  Polking. 
Secretary. 
(FR  Doc  90-22098  Fded  »-18-90-,  B:45  am] 

■NJJNQ  coot  STW-St-M 


Agreement(s)  Filed;  Virginia 
International  Tarminals,  Inc./ Jugolinija 
Rijeka  Tarminal  Agraement,  at  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  %  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 


Agreement  No.:  224-200415 

Title:  Virginia  International 
Terminals.  Inc./Jugolinija  Rijeka 
Terminal  Agreement 

Parties: 

Virginia  International  Terminals,  Inc. 

(vrr) 

Jugolinija  Rijeka  (Jugolinija] 
Synopsis:  The  Agreement  provides  for 
vrr  to  grant  Jugolinija  non-exclusive  use 
of  marine  terminal  facilities  and 
services  at  Portsmouth  Marine  TerminaL 
Jugolinija  will  receive  incentive  rates 
based  on  a  guaranteed  movement  of  a 
minimum  of  7.500  containers  per  year 
through  Portsmouth  Marine  Terminal. 
Except  for  the  inventive  rates,  all  other 
terminal  services  and  charges  shall  be  in 
accordance  with  the  terms  and 
conditions  of  Terminal  Tariff  No.  2. 
issued  by  the  Terminal  Operators 
Conference  of  Hampton  Roads. 
Jugolinija  shall  pay  VIT  for  services 
rendered  within  45  days  of  receipt  of 
invoice.  The  term  of  the  agreement  is 
three  years. 

Agreement  No.:  224^200414 

Title:  North  Carolina  State  Ports 
Authority /Polish  Ocean  Lines  Terminal 
Agreement 

Parties: 

North  Carolina  State  Ports  Authority 
(Authority] 

Polish  Ocean  Lines  (POL) 

Synopsis:  The  Agreement  for.  (1] 
POL'S  rental  of  approximately  11  acres 
of  land  located  at  the  Authority's 
Wibnington  Terminal  for  the  receipt 
delivery  and  storage  of  containers, 
chassis,  trailers  and  highway  vehicles; 
and.  (2)  the  Authority  to  furnish  certain 
special  services  to  POL  During  the  term 
of  the  Agreement  POL  will  pay  the 
Authority  rent  for  the  land  in  advance  in 
monthly  installments  of  $12,833.34.  The 
term  of  the  Agreement  shall  end  on 
September  30. 1991. 

Agreement  No:  224-200413 

Title:  Greater  Baton  Rouge  Port 
Conmiission/Intemational  Marine 
Terminals  Terminal  Agreement 
Parties: 

Greater  Baton  Rouge  Port  Commission 
International  Marine  Terminals  (IMT] 
Synopsis:  The  Agreement  provides 
that  IMT  is  entitled  to  use  the 
Midstream  Anchorage  public  dry  bulk 
marine  terminal  facility  pursuant  to  a 
Hrst  call  on  berth  preferential 
assignment.  IMT  will  have  operational 
control  of  the  facility  and  may  impose 
reasonable  rules  and  operational 
requirements  in  addition  to  those  set 
forth  in  die  Greater  Baton  Rouge  Port 
Commission  Tariff  No.  1.  The 
Agreement  will  terminate  on  October  31. 


1990.  but  may  be  extended  for  additional 
periods  of  1-year  each. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  13. 1990. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  90-22099  Filed  g-l&-90;  8:45  am] 
BttUNO  COOE  STJO-ei-M 

Itam  Submlttad  for  0MB  Raviaw 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  0MB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
Requests  for  information,  including 
copies  of  the  collection  of  information 
and  supporting  documentation,  may  be 
obtained  from  John  Robert  Ewers. 
Director,  Bureau  of  Administration. 
Federal  Maritime  Commission.  1100  L  ' 
Street  NW..  room  12211.  Washington, 
DC  20573,  telephone  number  (202]  52*- 
5866.  Comments  may  be  submitted  to 
the  agency  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  within  15  days  after  the 
date  of  the  Federal  Register  in  which 
this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

46  CFR  Part  504 

FMC  requests  an  extension  of 
clearance  for  46  CFR  Part  504  which 
implements  the  National  Environmental 
Policy  Act  of  1969.  That  Act  requires 
that  agencies  complete  an  assessment  of 
potential  environmental  impacts  of  all 
major  regulatory  actions  not  excluded 
categorically  from  consideration.  The 
Commission  estimates  an  annual 
respondent  universe  of  27  with  a  total 
estimated  192  manhour  burden.  Total 
cost  to  the  Federal  Government  is 
estimated  at  $37,500;  total  cost  to 
respondents  is  estimated  at  $8,125. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  90-22122  Filed  9-18-90;  8:45  am] 

WLUNQ  COOE  STSIMI-M 


nwn  Submlttad  for  OMB  Raviaw 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperworic 
Reduction  Act  of  1980.  as  amended 
Requests  for  information,  including 


copies  of  tfte  collection  of  information 
and  supporting  documentation,  may  be 
obtained  from  John  Robert  Ewers, 
Director,  Bureau  of  Admmistration, 
Federal  Maritime  Commission,  ITOO  L 
Street  NW.,  room,  12211,  Washington. 
DC  20573,  telephone  number  (202]  523- 
5866.  Comments  may  be  submitted  to 
the  agency  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  within  15  days  after  the 
dote  of  the  Federal  Register  in  which 
this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

46  CFR  Part  560 

FMC  requests  an  extension  of 
clearance  for  its  rule  pertaining  to 
agreements  in  the  domestic  offshore 
trades  subject  to  the  Shipping  Act  1916. 
The  rules  has  only  limited  applications 
because  of  the  small  number  of 
agreements  which  are  likely  to  be  filed 
in  the  domestic  offshore  trades. 

Out  of  the  potential  respondent 
universe  of  260  common  carriers  and  445 
marine  terminal  operators,  the 
Commission  estimates  a  respondent 
universe  of  approximately  10  with  a 
total  estimated  annual  manhour  burden 
of  428.  Total  estimated  cost  to  the 
Federal  Government  is  approximately 
$23,920;  total  estimated  cost  to 
respondents  is  approximately  $13,000. 
Joseph  C  Poikiag, 
Secretary. 

[FR  Doc.  90-22121  Filed  9-18-80;  8:45  am) 
WLUNa  CODE  srse^i-a 


FEDERAL  RESERVE  SYSTEM 

Firstar  Corporation;  Formalion  of, 
Acqubitlon  by;  or  Mergar  of  Bank 
Holding  Componiaa;  and  Aequiattion  of 
NonbanWng  Company 

The  company  listed  in  this  notice  has 
applied  under  (  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14}  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  seciuities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  2Z5.23[aj{2]  erf  Regulation  Y  (12  CFR 
225.23(aH2]]  for  the  Board's  approval 
under  section  4[c](8}  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(eH8))  and  f  225.21(a]  of  Regdfation 
Y  (12  CFR  225.21(8}}  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conihtcted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  if  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  die 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
coBipetition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  die 
evidence  thay  would  be  presented  at  the 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regan^ng  the  aj^licaticm 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1990. 

A.  Federal  Reserve  Bank  ot  Chicago 
(David  S.  Epstein.  Vice  President],  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstar  Corporation.  Milwaukee. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Banks  of  Iowa.  Inc  Des 
Moines.  Iowa,  and  thereby  indirectly 
acquire  United  Bank  &  Trust  Ames, 
Iowa;  First  National  Bank,  Burlington. 
Iowa;  Cedar  Falls  Trust  &  Savings  Bank, 
Cedar  Falls,  Iowa;  Merchants  National 
Bank  of  Cedar  Rapids,  Cedar  Rapids, 
Iowa;  Council  Bluffs  Savings  Bank, 
Council  Bluffs,  Iowa;  First  Bank, 
National  Association,  Davenport,  Iowa; 
Valley  National  Bank,  Des  Moines, 
Iowa;  Central  Trust  and  Savings  Bank, 
Eldridge,  Iowa;  Henry  County  Savings 
Bank,  Mount  Heasant  Iowa;  Union 
Bank  and  Trust  Company,  Ottumwa, 
Iowa;  Montgomery  County  National 
Bank  of  Red  Oak.  Red  Oak.  Iowa;  and 
First  National  Bank  in  Sioux  City.  Sioux 
City,  Iowa. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Banks  of  Iowa  Capital  Corporation.  Des 
Moises.  Iowa,  and  thereby  engage  in 


servicing  loans  pursuant  to 
S  225.25(b](l);  Banks  of  Iowa  Credit      • 
Corporation.  Des  Moises.  Iowa,  and 
thereby  engage  in  making,  acquiring, 
and  servicing  loans  pursuant  to 
S  Z25.25(b](l];  and  Banks  of  Iowa 
Computer  Services,  Inc.,  Cedar  Rapids, 
Iowa,  and  thereby  engage  in  providing 
data  processing  services  pursuant  to 
§  225.2S(bl(71  of  the  Board's  Regulation 
Y. 

Board  of  Goveinors  of  tlie  Federal  Eteserve 
System,  September  13. 1980. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  80-22114  Filed  »-18-90;  8:45  araj 

BILUNG  COOC  C2IIHI1-4I 


Fuji  Sacuritias  Inc.,  at  al^  AppUcationa 
To  Engage  de  novo  in  Parmisslbla 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a](l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8)]  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  nova,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
confHcts  of  interests,  or  nnsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by  . 
approval  of  the  proposal. 
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Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  o^ices  of  the  Board  of  Governors 
not  later  than  October  9, 1990. 

A.  Federal  Reserve  Bank  of  New  Yori( 
(WiUiam  L  Rutledge,  Vice  President).  33 
Uberty  Street.  New  York.  NY  10045: 

1.  Fuji  Securities  Inc.,  Chicago, 
Illinois;  to  engage  de  novo  in  serving  as 
investment  adviser  to  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940, 
including  sponsoring,  organizing  and 
managing  a  closed-end  investment 
company;  providing  portfolio  investment 
advice  to  any  other  person;  furnishing 
general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry 
studies;  and  providing  financial  advice 
to  state  and  local  governments,  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  S  225.25(b)(4)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President),  104 
Marietta  Street,  NW..  Atlanta,  GA 
30303: 

1.  Bartow  Bancshares,  Inc.. 
Cartersville.  GA:  to  engage  de  novo 
through  its  subsidiary,  New  South 
Finance,  Inc.,  Cartersville,  GA,  in 
making,  acquiring  and  servicing  small 
consumer  and  commercial  loans 
pursuant  to  S  22S.25(b)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  13, 1990. 
lemiifer ).  lohnsoo. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  90-22115  Filed  9-18-^  8:45  am] 

BIUJNC  CODC  t210-01-M 


Kirkwood  BancorpoiatkMi  Co^ 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  HoMing  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842]  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 


application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
9.1990. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Kirkwood Bancorporation  Co., 
Bismarck.  North  Dakota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kirkwood 
Bank  ft  Trust  Co..  Bismarck.  North 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  13, 1990. 
Jennifer  J.  Jolmson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  90-22116  Filed  9-18-90: 8:45  amj 

BtLUNG  CODE  SZIO-OI-M 


Elvin  Lowery;  Change  in  Bank  Controi 
Notice;  Acquisition  of  Shares  of  Banks 
or  Bank  Hoiding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  3, 1990. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Elvin  Lowery,  Huntington.  Texas:  to 
acquire  an  additional  36.8  percent  of  the 
voting  shares  of  Huntington  Bancshares. 
Inc.,  Huntington,  Texas,  for  a  total  of 
38.6  percent,  and  thereby  indirectly 
acquire  Huntington  State  Bank, 
Huntington.  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  13. 1990. 
Jennifer  J.  Johmon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-22117  Filed  9-16-W;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90M-0279] 

CIBA  Vision  Corp.;  Premarket 
Approvai  of  CIBA  Vision®  Cleaner 

agency:  Food  and  Drug  Administration, 

HHS. 

Acnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CIBA 
Vision  Corp.,  Atlanta.  GA.  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the  CIBA 
Vision*  Cleaner.  The  device  is  to  be 
manufactured  under  an  agreement  with 
Allergan  Optical,  Irvine,  CA,  which  has 
authorized  CIBA  Vision  Corp.  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
application  and  related  supplements  for 
the  Lens  Clear™  Soft  Lens  Cleaner 
(formerly  LC-65  Daily  Contract  Lens 
Cleaner).  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  August  14, 1990,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  October  9, 1990. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1080. 
SUPPLEMENTARY  INFORMATION:  On 

December  7, 1989,  CIBA  Vision  Corp., 
Atlanta,  GA  30360.  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  CIBA  Vision*  Cleaner.  The  device  is 
indicated  for  use  to  clean  daily  wear 
and  extended  wear  soft  (hydrophilic) 
contact  lenses  before  rinsing  and 
disinfection.  The  application  includes 
authorization  from  Allergan  Optical.    . 
Irvine,  CA  92715-1599.  to  incorporate 
information  contained  in  its  approved 


premarket  approval  application  and 
related  supplements  for  the  Lens  Clear™ 
Soft  Lens  Cleaner  (formerly  LC-65  Daily 
Contact  Lens  Cleaner). 

On  August  14, 1990.  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH 

A  summary  of  the  safety  and 
e^ectiveness  data  on  which  CDRH 
based  its  appooval  is  on  file  in  the 
Dockets  Managemnet  Branch  (address 
above)  and  it  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  51S(d)(3]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3]]  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
369B(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b]).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  19, 1990,  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  widi  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Mianday  through  Friday. 


This  notice  is  issued  under  the  Federal 
Food ,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h]] 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53) 

Dated:  September  5. 199a 
Elizabeth  D.  Jacobaon. 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 

[FR  Doc.  90-22138  Filed  9-18-90;  8:45  am] 
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Meeting  on  an  Abbreviated  New  Drug 
Application  Deficiency  Study  and 
Generic  Drug  Policy  and  Procedure 
Guides 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  a  meeting  on  a  study 
that  it  is  conducting  on  deficiencies  in 
abbreviated  new  drug  applications 
(ANDA's)  and  on  policy  and  procedure 
guides  that  the  Office  of  Generic  Drugs 
has  prepared.  The  goal  of  this  initiative 
is  to  provide  the  generic  drug  industry 
with  information  that  can  be  used  to 
improve  the  quality  of  submissions. 
dates:  The  meeting  will  be  held  from  1 
p.m.  tp  4:30  p.m.  on  Monday,  September 
24, 1990. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Rms.  D  and  E.  Parklawn 
Bldg..  5600  Fishers  Lane.  Rockveille.  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McGinnis,  Office  of  Generic 
Drugs  (HFD-604],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2784. 
SUPPLEMENTARY  INFORMATION:  FDA's 
Center  for  Drug  Evaluation  and 
Research  (CDER)  and  Office  of  Planning 
and  Evaluation  (OPE)  are  conducting  a 
study  to  identify  and  categorize 
deficiencies  in  ANDA's  that  contribute 
to  their  nonapproval.  The  goal  of  this 
initiative  is  to  provide  the  generic  drug 
industry  with  information  that  can  be 
used  to  improve  the  quality  of 
submissions,  which  in  turn  will  help 
reduce  the  number  of  review  cycles  and 
the  review  time  required  to  approve 
ANDA's. 

The  study  is  based  on  a  random 
sample  of  45  ANDA's  that  had  been  the 
subject  of  at  least  2  not  approvable 
letters  during  the  period  from  January  1, 
1988,  to  May  31, 1990.  CDER  and  OPE 


are  analyzing  the  first  two  not 
approvable  letters  on  each  ANDA  in  the 
sample  to  identify  the  major  types  of 
deficiencies  encountered  [e.g.,  raw 
material  tests  and  specifications)  and 
the  reasons  for  the  deficiencies  [e.g., 
missing  or  incomplete  information). 

This  meeting  will  focus  on  the 
chemistry  and  manufacturing 
deficiencies  in  ANDA's.  Analysis  of 
deficiencies  involving  labeling  and  other 
matters  will  be  available  later. 

In  addition,  CDER  will  provide  an 
open  forum  on  the  policy  and  procedure 
guides  prepared  by  the  Office  of  Generic 
Drugs.  (For  more  information  about  the 
guides  and  their  availability,  see  the 
Federal  Register  of  February  21, 1990  (55 
FR  6049).)  Division  staff  will  provide  a 
brief  overview  of  the  guides,  which  will 
■be  followed  by  a  question  and  answer 
period  about  the  information  contained 
in  the  guides. 

Dated:  September  14. 1990. 
Ronald  G.  Chesemoie. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  90-22338  Filed  9-17-90.  3:22  am] 
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Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  October  22. 
1990, 9  a.m.,  and  October  23. 1990.  8 
a.m.,  Ramada  Inn,  Embassy  Ballroom, 
8400  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  22, 1990, 9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to  5 
p.m.,  open  public  hearing.  October  23, 
1990,  8  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long: 
open,  committee  discussion,  9  a.m.  to  4 
p.m.;  John  R.  Short,  Center  for  Drug 
Evaluation  and  Research  (HFD-510), 
Food  and  Drug  Administration.  5600 
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Fishers  Lane.  RockviUe.  MD  20867, 301- 
443-351ft< 

General  fiiactioD  tftbe  commiOee. 
The  committee  reviews  and  evaluates 
available  data  «i  the  safety  and 
ei^ectiveneas  of  maikeled  and 
investigalianal  human  drugs  for  use  in 
endocrine  and  metabohc  (fisorders. 

Agenda — Openpmblic  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  hi 
writing,  on  issnes  pending  before  flie 
committee.  Those  desiring  to  make 
formed  pei  senlciUene  slioiua  uowiy  uie 
ceiitocf  pcnee  befBK  October  12. 1998. 
•ad  taboit  e  Mef  statfeneBt  of  iie 
genera)  aetve  of  die  evidence  or 
arguneate  tkey  wisli  fe  present,  the 
nanM»«nd  eMreeses  ef  propeeed 
II  III  la  i|>iitH.  and  an  indication  efthe 

te  tiaw  iui|Hiic.d  to  make  fteff 


Opem  eoamKktge  diacmsion.  On 
October  22. 1990,  the  commMee  wifl 
discuss  the  treateent  of  hypercakemia 
due  to  malignancy  with  Aredia'™ 
(pamidronate  disodium}  and  the 
treatment  of  Gauchers  disease  with 
Ceredase®  [macrophase-targeted 
glucocerebrosidase).  On  October  23, 
1990,  the  committee  will  (fiscuss  the  use 
of  Piavabhuw  (pravastatin)  as  a  Upid- 
altering  agenL 

Gastrointestinal  Drugs  Advisory 


Date,  time,  and  place.  October  22  and 
23. 1990, 9  a.m..  Conference  Rms.  D  and 
E.  Parklawn  BIdg.,  5600  Fishers  Lane. 
RockviBe,  ^tD. 

Type  of  meeting  and  contact  person. 
Open  pabfic  hearing.  October  22, 19901 9 
a.m.  to  10  a  jn.,  unless  public 
participation  does  not  last  that  long 
open  committee  discussion,  10  a.m.  to  5 
p.m.;  open  committee  discussion. 
October  23, 1990, 9  a.m.  to  5  p.m.;  Joan 
Standaert,  Center  for  Drug  Evaliution 
and  Research  (FffD-180).  Food  and  Drag 
AdminietTatian.  5000  Fighers  Lane. 
Rockville.  MD  20857,  301-443-0479  or 
419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  saSety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  gastrointestia^ 
diseases. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  oraDy  or  in 
writing,  on  issues  pendmg  before  tfie 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  12. 19B0, 
arrd  sabmit  a  brief  statonent  of  Oie 
general  nature  of  the  evidence  or 
arguments  tb^  wish  to  present,  the 
names  and  addresses  of  proposed 


pactkipantSi.  aad  aa  indiGBtion  «f  die 
appnudamte  tine  le^oiied  to  mAe  Aeh* 
oooyaentB. 

Open  eoauaitioe  ditaaaion.  0» 
October  22, 19901  the  eamaaittee  ariU 
discuss  TaganBal(g>  [riaiertriiop)  far  aee 
in  the  treatment  of  gastroesophageal 
reflux  disease;  aew  drag  applicatiBa  17- 
920,  Supplement  #74.  sponsored  by 
SmithKline  Beediam  Ffiarmaceufical, 
and  guidelines  for  the  Study  of  Motility 
Ma^fyingDMafders.  On  OcU^iec  2a, 
1990.  the  committee  wiU  discass 
guidelines  for  the  Study  of  Inflammatory 
Bowet  Disease. 

Ear,  Nose,  and  Throat  Devices  Panel 

Date,  time,  and  place.  October  25. 
1990, 12:30  p.m.,  and  October  26, 1990, 
8:99  a.m.,  nrel  Ploar  Conference  RnL, 
Piccard  BI4g..  1390  Rceard  Dr.. 
Rodtvifle,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  25, 1900, 
12:30  p.m.  to  2:30  p.m.;  open  committee 
discussioa  2:30  p.m.  to  5  p.m.;  open 
public  hearing.  October  2B.  1990. 8:30 
a.m.  to  9:30  aJB4  open  coraBtittee 
discussion  9:30  ajn.  to  5  p,m4  Ceteate  F. 
Hove,  Center  for  Devices  and 
Radiological  Health  (HFZr^O).  Food 
and  Drug  Admiaisb'atioa.  1390  Piccard 
Dr.  RockviUe.  MD  2085a  301-427^230. 
For  Tf^i'on""™*'*'''"*''"^  Device  for  the 
Deaf  (TDD),  contact  the  Federal 
Information  Rday  Service  at  1-000-877- 
8339  or  708-9300  (Local).  Interested 
persons  who  are  hearing  impajeed  and 
require  interpreter  services  should 
contact  Carlton  Coleman,  at  301-443- 
3310  (Voice).  301-443-1818  (TDD),  by 
October  12, 1990. 

Getteral  fimction  of  die  committee. 
The  uiimiittee  feviews  and  eraloates 
available  data  on  the  safety  and 
effecthpeness  of  devices  and  makes 
recooaMadations  for  their  regulation. 

Ageada—Opai  public  hearing. 
Interested  persons  may  present  data, 
infomation.  at  views,  orally  or  in 
writiag.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  riuMAd  notify  the 
contact  person  before  October  10, 1990. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  at 
arguments  they  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  tiaie  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  classification 
of  the  following  preamendments  devices 
as  time  penuts:  Assistive  UsteniBg 
device  (AID),  tactile  he»iag  aid.  visual 
reinforcement  audioawtric  apparatus, 
vestibular  aa^psis  appfwatiu,  laryngeal 
stent  or  keeL  nasal  dilalon  intxaaaaal 


spULnssal 


hiittan.and  nel 


PDA  public  miwrntay  uawarittee 
meetings  may  have  as  many  as  fonr 
separable  portions:  (1)  An  open  puUic 
hearing,  (4  an  t^ien  coauaittae 
discnssten.  (3)  a  ckMed  presentation  of    - 
data,  and  (4  a  dosadcemnittee 
deliberation.  Every  advisoiy  cammittee 
meeting  shall  have  aa  opsn  pa^fa: 
hearii^poitioB.  Whether  or  not  it  atso 
indedes  any  of  the  ndier  tfaeee  poctians 
vnll  depend  span  the  specific  sweting 
involved.  Thoe  are  no  dosed  portioas 
for  the  Beetiags  anaiounced  in  this 
notice,  llic  dates  and  times  reserved  for 
the  open  portions  of  each  oBoaattee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  sfaaH  be  at  least  1  hoar 
long  oaless  public  partidpetion  does  not 
last  that  long.  R  is  emphasieed,  however, 
that  the  1  hour  time  limit  for  an  opm 
public  hearing  represents  a  minimum 
rather  rtran  a  maximum  time  for  public 
partidpetion,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  dmirperson 
determines  wiB  facilitate  the 
committee's  wonc 

Public  hearings  are  subject  to  FDA's 
guideline  (snbpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pohlic  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  Bmitatians, 
to  videotape,  film,  or  otherwise  record 
FDA's  puUic  administrative 
proceedings,  induding  presentations  by 
participants. 

Meetings  of  advisory  oommittees  shall 
be  conducted,  iasofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
preseatalioo  at  the  open  pt^ilic  hearing 
portion  of  a  meeting  shall  iirfatm  the 
contact  person  listed  above  either 
orally  or  in  wnriting.  prior  to  ^  meeting. 
Any  peraen  attending  the  bearing  who 
does  not  in  advance  of  the  meeting 
request  an  oK>artunify  to  ^teak  will  be 
allowed  to  inake  an  oral  presentotioa  at 
the  hearing's  conclaainn.  if  tisse  pramits. 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  ageada 
items  to  be  discaaaed  in  opoi  seasioa 
may  ascertain  from  the  contact  person 
the  appraxfanate  time  of  diacassian. 


Details  on  the  agenda,  questions  to  be 
addressed  by  the  comnuttee,  and  a 
current  list  of  oammittee  aembers  are 
avaiMile  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  h'om  (he  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration,  Rm.  12A-19.  5600 
Fishers  Lane.  RockviUe,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  pjn^  Monday  through  Friday. 
Summary  mintitea  of  the  open  poriion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  ^e  meeting. 

This  notice  is  issued  under  section 
lQ(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Ad  (5  US.C  App^  2]  and 
FDA's  regulations  (21  CFR  part  14)  aa 
advisory  committee*. 

Dsted;  September  13,  igBIX 
RoiwU  G.  Ghasamofe. 
Associate  CoiUmigsioner  for  Regulatory 
Affairs. 

[FR  Doc.  90-22139  PBed  9-1S-40:  ft45  an) 
BIUINQ  eooE  «1«S-S1-«I 


ConMinar  Pin  Mcipalion;  Opwi 
Meeting;  San  Fivndaco  DIaMct 

agency:  Food  and  Drug  Administration, 

HIIS. 

Acnom  Notice. 

summary:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  San  Francisco  District  Office, 
chaired  by  Janet  McDonald,  Consumer 
Affairs  Officer.  The  topic  to  be 
discussed  is  food  labeling.  Becaiwe  of 
space  limitations,  reservations  are 
necessary. 

DATES:  Wednesday,  September  20, 1990, 
5:30  p.m.  to9pjn. 

ADDRESSES:  Pagoda  Hotel,  1525  Rycroft 
St..  Honolulu,  HI  96814. 
FOR  FURTHER  Mf  ORMATIOM  AND 
RESERVATIONS  CONTACT  BY  SEPTEMBER 
20:  Janet  McDonald,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
50  United  Nations  Plaza,  Em.  524,  San 
Francisco,  CA  04102,  415-550-1458. 
SUPPt.BIIBilTAnfY  INFORMATION:  The 
purpose  of  this  nveeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  tat 
current  and  hiture  heakh  concerns,  to 


enhance  selatioBships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  12.  tSBOL 
Ronald  G.  Chesemora. 
Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  90-22140  Filed  9-1&-40;  8:45  am) 

BtLLNM  COOC  41WM1-M 


Consumer  Participation;  Opwi 
Meetfcig;  PltHBcMpMa  Otatrid 

agency:  Food  and  Drug  Administration, 
KH& 


action:  Notice. 


SUMMAinr.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Fhiladtelphia  District  Office, 
chaired  by  Loren  Y.  Johnson,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

DATES:  Thursday.  September  2a  199a 
9-.30  a.m. 

ADOWESBES;  U.S.  Food  and  Drag 
Administration.  Rm  1001.  U.S. 
Customhouse.  2nd  ft  Chestnet  Sts., 
Philadelphia.  PA  19109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  A.  Young,  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
Rm.  900,  U.S.  Customhouse.  2nd  & 
Chestnut  Sts..  Philadelphia,  PA  19106, 
215-597-0837. 

SUPPLEMENTARY  INFOBMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
offidals,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  12. 1900. 
Ronald  G.  ChaMmore. 
Associate  Commissioner  for  Regulatory 
Affairs, 
[FR  Doc.  90-22141  Filed  9-16-90;  8:45  am] 

SRJJNG  CODE  41H>.«1-M 


Consumer  Participation;  Opan 
iMeeting;  Detroit  DIatrlct 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  annoaacing  the 
foUowring  district  consumer  exchuige 
meeting:  Detroit  District  Office,  chaired 
by  Carl  Reynolds,  District  Director.  The 


topic  to  be  discussed  is  cholesterol 
labeling  on  food  products. 

DATES:  Sunday,  September  23*  MOD;  2 
p.m.  to  2:30  p.m. 

ADDRESSES:  Listeners  of  TNTTLC  (105.71 
are  invited  to  partidpate  in  a  Hve  talk- 
show  format  by  ca&hig  317-239^1tJS7 
during  the  prugram.  WTLC  Radio 
Program.  WTLC-FM.  2126  North 
Meridian.  IndrenapoHs,  IN  48206. 

FOR  FURTHER  INFORMATIOM  CONTACT. 

Janet  LeClair,  Consumer  Aflain  Offices. 
Food  and  Drug  Administration,  101 
West  Ohio  St..  Indianapolis,  IN  46204, 
317-226-0500. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  12.  IflSa. 
Ronald  G.  Chesemon, 
Associate  Commissioner  for  Regohrtory 
Affairs. 

[FR  Doc.  90-22142  Filed  9-18-90;  8:45  am) 
SHJJNQ  coos  4iao-ai-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Afflsirs 

IntormaHon  CoBsctton  Submittsd  to 
the  Office  of  Managamant  and  Budget 
for  Review  Under  tk*  Paperwork 
Reduction  Act 

The  proposal  for  the  coflection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Redaction 
Act  (44  U.S.C.  35).  Copies  of  the 
explanatory  material  for  the  proposed 
collodion  of  information  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Office  of  Management 
and  Btulget,  Paperwork  Reduction 
Project  (1078-0100),  Washington,  DC 
20503;  Telephone  No.  (202)  395-73W. 

Title:  Land  Acquisitions.  25  CFR  151.9. 

OMB  Approval  Number  1076-0100. 

Abstract  Respondents  arc  Native 
American  tribes  or  individuals  who 
request  real  property  acquisitions  in 
trust  status  No  spedfic  form  is  used  but 
respondents  si^tply  information  and 
data  so  that  the  Secretery  may  make  mi 
evaluation  and  determination  in 


>^\f. 
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accordance  wtih  established  Federal 
factors,  rules  and  policies. 

Bureau  Form  Number  None:  no 
specific  form  required. 

Frequency:  As  needed. 

Description  of  Respondents:  Native 
American  tribes  and  individuals 
desiring  acquisition  of  lands  in  trust 
status. 

Estimated  Completion  Time:  4  hours. 

Annual  Responses:  9,200. 

Annual  Burden  Hours:  36,800. 

Bureau  Clearance  Officer:  Gail 
Sheridan,  (202)  206-2685. 

Dated:  August  15,  ISOa 
Marahafl  M.  Catsfoidi. 

Acting  Deputy  to  the  Assistant  Secretary — 

Indian  Affairs  (Trust  and  Economic 

Development 

(FR  Doc  90-22149  Filed  9-18-90;  8:45  am] 

MLLMM  COW  49W-SMI 


Bureau  of  Land  Management 

[UT-020-00-S101-4M-XJAA] 

Salt  Lake  District;  Notice  of  Availability 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

record  of  decision  on  the  final  EIS  for 

the  USPCI  Incineration  Facility.  Tooele 

County,  Utah. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management,  Salt 
Lake  District,  has  completed  the  Record 
of  Decision  (ROD)  on  the  Hnal 
Environmental  Impact  Statement  for  the 
USPCI  Clive  Incineration  Facility,  and 
has  made  copies  of  the  document 
available  for  public  review. 

Approved  by  the  State  Director,  the 
ROD  deemed  it  was  in  the  public 
interest  to  approve  the  Clive  site  in 
Tooele  County,  Utah  for  the  location  of 
an  incineration  facility.  The 
authorizations  required  to  use  the  public 
lands  for  construction  of  the  USPCI 
Clive  Incineration  Facility  are  also 
approved.  These  land  use  authorizations 
include  right-of-way  grants  for 
temporary  access  roads,  a  temporary 
railroad  spur,  power  transmission  line,  a 
well  and  access  road,  a  water  pipeline, 
and  a  telephone  line.  No  transportation 
of  hazardous  or  toxic  materials  will  be 
allowed  under  the  temporary  access 
right-of-way.  A  proposed  land  exchange 
would  allow  for  the  transfer  out  of 
Federal  ownership  all  public  lands 
containing  private  haul  roads  and 
railroad  spun.  A  copy  of  the  ROD  may 
be  obtained  from:  Salt  Lake  District 
Office,  Bure&  j  of  Land  Management, 
Attn:  P&EC  C   jrdinator,  2370  South  2300 


West  Salt  Lake  City.  Utah  84119.  phone: 

(801)  977-4300. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Hedrick.  Pony  Express 
Resource  Area  Manager. 

Dated:  Septeml>er  10. 1990. 
Deane  H.  Zeller, 
District  Manager. 
(PR  Doc.  90-22163  Filed  9-18-90:  8:45  am] 

MLUNQ  CODE  4310-OO-M 


[NM-910-0O-€iPO-410-4214-10;  NM  NM 
55234] 

Record  of  Decision;  Waste  Isolation 
Pilot  Plant  (WIPP) 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Record  of  decision.  WIPP. 

SUMMARY:  As  a  cooperating  agency  with 
the  Department  of  Energy  POE)  on  the 
Final  Supplemental  Environmental 
Impact  Statement  (FSEIS)  for  the  WIPP 
project,  the  BLM  has  reviewed  the  FSEIS 
and  will  implement  the  DOE's  Proposed 
Action  by  recommending  that  the 
Secretary  of  the  Interior  approve  the 
DOE'8  request  for  an  amended 
administrative  withdrawal  for  the  WIPP. 
This  would  allow  the  DOE  to  continue 
the  phased  development  of  the  WIPP. 
The  next  phase  of  the  development  of 
the  WIPP  is  the  Test  Phase  which  will 
demonstrate  the  safe  disposal  of  post- 
1970  transuranic  (TRU)  waste  resulting 
from  defense  activities  and  programs  of 
the  United  States.  The  Test  Phase  will 
involve  emplacing,  in  a  fully  retrievable 
manner,  a  limited  quantity  of  the  TRU 
waste  underground  at  the  WIPP  to 
conduct  tests  designed  to  collect  data  to 
reduce  uncertainties  associated  with 
performance  assessment  predictions 
that  are  necessary  to  determine  whether 
the  WIPP  would  comply  with 
Environmental  Protection  Agency.  The 
Department  of  the  Interior  through  the 
BLM,  will  proceed  with  an  amended 
administrative  land  withdrawal  for  the 
Test  Phase.  The  amended  administrative 
land  withdrawal  would  change  the 
existing  withdrawal  to  accommodate 
the  storage  of  the  TRU  waste  and  would 
increase  the  DOE  exclusive  area  from 
640  acres  to  1,453.90  acres.  Approval  of 
the  administrative  withdrawal  would 
occur  only  when  the  DOE  has  certified 
that  they  have  met  all  of  the 
environmental  and  safety  requirements 
of  all  State  and  Federal  agencies. 
Adoption  of  the  DOE  FSEIS  is  in 
compliance  with  the  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  part  1506). 


FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM,  New 

Mexico  State  Office,  P.O.  Box  1449, 

Santa  Fe,  New  Mexico  87504-1449,  50&- 

988-6071. 

SUPPLEMENTARY  INFORMATION:  Record 

of  Decision. 

Record  of  Decinon  for  the  Final 
Supplemental  Environmental  Impact     ■ 
Statement  Waste  Isolation  niot  Plant 
lanuary  1990 

A.  Decision 

As  a  cooperating  agency  on  the 
Department  of  Energy  (DOE)  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  the  Waste 
Isolation  Pilot  Plant  (WIPP),  the  Bureau 
of  Land  Management  (BLM)  has 
reviewed  the  FSEIS  and  will  implement 
the  DOE's  Proposed  Action  by 
recommending  that  the  Secretary  of  the 
Interior  approve  the  DOE's  request  for 
an  amended  administrative  withdrawal 
for  the  WIPP.  This  would  allow  the  DOE 
to  continue  the  phased  development  of 
the  WIPP.  The  next  phase  of  the 
development  of  the  WIPP  is  the  Test 
Phase  which  will  demonstrate  the  safe 
disposal  of  post-1970  transuranic  (TRU) 
waste  resulting  from  defense  activities 
and  programs  of  the  United  States.  The 
Test  Phase  involves  emplacing,  in  a  billy 
retrievable  manner,  a  limited  quantity  of 
TRU  waste  underground  at  the  WIPP. 
The  Test  Phase  will  allow  the  DOE  to 
conduct  tests  designed  to  collect  data  to 
reduce  uncertainties  associated  with 
performance  assessment  predictions 
that  are  necessary  to  determine  whether 
the  long-term  WIPP  would  comply  with 
the  Environmental  Protection  Agency 
(EPA)  requirements. 

B.  Alternatives  Including  the  Proposed 
Action 

In  the  FSEIS,  the  DOE  has  analyzed 
the  Proposed  Action  and  two 
alternatives. 

Proposed  Action 

The  Proposed  Action  is  to  continue 
with  a  phased  approach  to  the 
development  of  the  WIPP  to 
demonstrate  the  safe  disposal  of  post- 
1970  defense-generated  "TRU  waste  by 
proceeding  with  the  Test  Phase.  The 
Test  Phase  would  involve  transportation 
to  and  emplacement,  in  a  fully 
retrievable  manner,  of  a  limited  quantity 
of  TRU  waste  underground  at  the  WIPP. 
The  Proposed  Action  would  allow  the 
DOE  to  conduct  bin-scale  tests  and 
alcove  tests  designed  to  provide  data  to 
reduce  the  uncertainties  of  long-term 
performance  of  the  WIPP  site.  The 
second  element  of  the  Test  Phase 


analyzed  in  the  FSEIS  would  isTolve  the 
conduct  of  an  Operation  Demonstration. 
The  purpose  of  this  demonstration 
wouki  be  to  show  the  abiUty  of  the 
waste  management  system  to  safely  and 
efficiently  certify  and  package  waste  at 
generator/atorage  sites,  fransport  waste 
to  the  WIPP,  and  emplace  it 
underground.  Considering  the  short-term 
and  long-tenn  impcicts,  the  BLM  believes 
that  continued  development  of  the  WIPP 
is  the  environmentally  preferred 
alternative^ 


No  Action  Aketnative 

Under  the  No  Action  Alternative,  the 
DOE  would  not  proceed  with  the  phased 
development  of  the  WTPP  to 
demonstrate  the  safe  disposal  of  TRU 
waste.  TRU  waste  would  not  be  shipped 
to  or  emplaced  in  the  WIPP  for  the  "Test 
or  Disposal  Phases.  The  WIPP  would  be 
decomissioned  as  a  facility  for  the 
demonstration  of  the  safe  disposal  of 
TRU  waste  and  potentially  put  to  other 
uses.  Temporary  storage  of  TRU  waste 
at  various  DOE  sites  would  continue 
indefinitely.  Treatment  of  newly 
generated  mixed  waste  might  be 
required  to  avoid  conflict  with  the 
Resource  Conservation  and  Recovery 
Act  land  disposal  restrictions.  Currently, 
capacity  for  soch  treatment  does  not 
exist  at  the  DOE  or  at  commercial 
facilities.  The  No  Action  Alternative 
would  result  in  the  indefinite 
continuation  of  extensive  TRU  waste 
storage,  site  monitoring,  surveillance, 
and  maintenance.  An  amended 
withdrawal  would  not  be  processed  by 
the  BLM. 

Alternative  Action 

This  alternative  is  to  conduct  the  bin- 
scale  tests  at  locations  other  than  the 
WIK>  site.  There  would  be  no 
emplacement  of  TRU  waste  in  the  WIPP 
underground  until  a  determination  was 
made  of  compliance  with  the  EPA 
standards  for  lihe  cfisposal  of  TRU 
waste.  The  bin-scale  tests  would  be 
conducted  in  a  specially-engineered 
aboveground  facility,  at  another 
location,  that  could  be  constructed  for 
this  purpose.  Sitice  the  alcove  t^ts 
could  not  be  performed  practically  or 
usefully  at  a  location  other  than  the 
WIPP  underground,  the  results  of  the 
alcove  tests  would  not  be  available  to 
increase  confidence  regarding 
extrapolation  from  laboratory  and  bin- 
scale  results  to  full-scale  representative 
repository  loading.  An  amended 
withdrawal  application  wodd  not  be 
processed  by  the  BLM. 

C.  Management  Considerations 

The  WIPP  was  authorized  by  Public 
Law  96-164.  tfaa  HNationa)  Security  and 


Military  Applications  of  Nuclear  Energy 
Act  of  1980."  to  provide  a  research  and 
devekjpment  facility  for  demonstrating 
the  safe  disposal  of  racfioactive  waste 
produced  by  national  defense  activities. 
The  DOE  issued  a  Fin^  Environmental 
Impact  Statement  (FEIS)  on  the 
proposed  development  of  the  WIPP  in 
1980.  On  March  23, 1982,  Public  Land 
Order  (PLO)  6232  withdrew  8,960  acres 
of  pubhc  land  for  research  and 
development  in  connection  with  the 
WIPP.  Of  the  total,  160  acres  were 
reserved  for  the  exclusive  jurisdiction  of 
the  DOE.  The  withdrawal  was  for  the 
purpose  of  performing  a  Site  and 
Preliminary  Design  Validation  Program 
for  the  WIPP.  This  withdrawal  was  for  8 
years  and  expired  in  March  1960.  On 
June  29, 1983,  PLO  6403  withdrew  the 
same  8,960  acres  for  the  next  phase  of 
the  WIPP,  the  construction  of  full 
facilities.  Six  hundred  and  forty  acres 
(640)  were  reserved  for  the  exclusive  use 
of  the  DOE.  On  April  7, 1969,  the  DOE 
submitted  an  application  to  amend  its 
existing  withdrawal  (PLO  6403)  to 
conduct  tests  using  retrievable 
radioactive  waste  at  the  site  and  to 
increase  the  exclusive  use  area  to 
1,453.90  acres.  The  proposed  amended 
withdrawal  is  for  10,240  acres  which 
includes  two  State  sections  which  have 
been  subsequently  acquired  through  an 
exchange  with  the  State  of  New  Mexico. 
Because  the  original  withdrawal  had 
restricted  the  use  of  the  site  to  design 
and  construction,  an  amendment  was 
necessary  and  a  supplemental 
environmental  assessment  was  also 
necessary.  The  FSEIS  has  analyzed  the 
short-term  and  long-term  environmental 
consequences  of  the  Proposed  Action, 
No  Action,  and  the  Alternative  Action 
alternatives.  Under  the  No  Action 
alternative,  TRU  waste  would  continue 
to  be  generated  and  stored  at  existing 
facilities;  no  waste  would  be  emplaced 
in  the  WIPP  underground.  Leaving  the 
waste  in  surface  storage  over  the  long- 
term  rather  than  disposing  of  it  in  a 
mined  geologic  repository  could  lead  to 
higher  radiation  exposures  to  the 
general  public  and  the  environment. 
Under  the  Alternative  Action,  only  the 
bin-scale  tests  would  be  completed.  The 
results  of  the  alcove-scale  tests  would 
not  be  available  to  increase  knowledge 
and  confidence  regarding  representative 
repository  loading.  The  Proposed  Action 
continues  the  phased  approach  to  the 
development  of  the  WIH>  to 
demonstrate  the  safe  disposal  of  post- 
1970,  defense-generated  TRU  waste.  The 
facilities  neected  to  organize,  instrument, 
and  record  the  large  amounts  of 
required  data  an  already  in  jdace  at  the 


WIPP.  No  new  surface  dtsturbtng 
activities  would  occur. 

D.  Mitigation  and  Monitoring 

As  a  cooperating  agency  with  the 
DOE,  the  BLM  has  reviewed  die  FSEIS 
and  has  agreed  with  all  mitigation 
measures  within  the  FSEIS.  A 
Cooperative  Agreement  and  a 
Memorandum  of  Understanding  will  be 
prepared  between  the  DOE  and  the 
BLM.  The  administrative  withdrawal 
will  not  be  processed  until  the  DOE  has 
submitted  all  required  State  and  Federal 
permits  and  has  met  all  the  EPA 
requirements. 

£.  Public  Involvement 

The  public  has  been  invoived  in  the 
preparation  and  completion  of  the 
FSEIS.  A  Notice  of  AvailabiUty  of  the 
FSEIS  was  pubhshed  in  the  Federal 
Register  (FR)  on  February  2, 1990. 
Comments  on  the  FSEIS  were  received 
and  were  considered  by  the  DOE  in 
preparing  their  Record  of  Decision 
(ROD)  and  this  ROD.  The  notice  of 
amended  withdrawal  has  also  been 
published  in  the  FR  and  allowed  a  90- 
day  comment  period.  During  the 
hearings  on  the  FSEIS.  public  comment 
was  solicited  in  a  series  of  bearings  heki 
in  eight  locations  nationwide.  This  ROD 
is  hereby  approved  as  the  decision  of 
the  Department  of  the  Interior,  BLM. 

issued  at  Santa  Fe,  New  Mexico,  this  22 
day  of  August,  1990. 
Loiry  L  Woodud, 
State  Director. 
(FR  Doc.  90-22097  Filed  Q-tS-m,  ft45  a.m.) 

BILUNO  CODE  4310-fS4i 


Rsh  and  WUdlifa  Sarvtca 

Extension  to  the  Comment  Period  on 
Scoping  Process  for  the 
Environmental  Impact  Statement  on 
ttie  Balcones  Canyonlands  Habitat 
Conservation  Plan,  Bumat,  Travia,  and 
Williamson  Coontfes,  TX 

agency:  Fish  A  Wildlife  Service. 
Interior. 

action:  Notice  of  extension  to  the 
comment  period. 

summary:  This  Notice  announces  the 
extension  of  the  public  comment  period 
which  appeared  in  the  Federal  Relator 
on  August  2, 1990  (55  FR  J1453-4).  The 
period  for  written  comments  from  the 
public  on  the  EIS  for  Balcones 
Canyonlands  Habitat  Conservation  Plan 
is  extended  from  September  4, 1990,  to 
October  1. 1990.  A  previously  scheduled 
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public  hearing  was  held  on  August  16, 
1990.  Written  conunents  may  be  sent  to 
Rol)ert  M.  ^oit.  Field  Supervisor, 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service.  711  Stadium  Drive 
East,  suite  252,  Arlington.  Texas  76011. 

Dated:  Septemlier  7. 1990. 
RuawD  D.  Eunstt. 
Acting  Regional  Director. 
pn«  Doc.  90-221M  Filed  9-18-40: 8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[mvsMQttene  Noa.  7S1-TA-44t,  449.  a  450 
(FmaOl 

Sweptere.  Wholy  or  In  Chief  Weight  of 
Manmade  nbera,  From  Hong  Kong, 
the  RepubOc  of  Korea,  and  Taiwan 

Determinatiaiis 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.Q  1873d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Hong  Kong,  the  Republic  of  Korea 
("Korea"),  and  Taiwan  of  sweaters, 
wholly  or  in  chief  weight  of  manmade 
Hbers  ("manmade-fiber  sweaters"),' 
provided  for  in  subheadings  6103.23.00, 
6103.29.ia  6103.29.20,  6104.23.00, 
6104.29.10. 6104.29.20,  6110.30.10, 
6110.30.20,  and  6110.30.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  Unite(kStates  at  less 
than  fair  value  (LTFV). 


Background 

The  Commission  instituted  these 
investigations  effective  April  27. 1990. 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  manmade-fiber  sweaters  from 
Hong  Kong,  Korea,  and  Taiwan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  appropriate  notices  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  Washington.  DC,  and  by 
publishing  the  notices  in  the  Federal 
Register  on  May  9, 1990  (55  FR  19369) 
and  June  15, 1990  (55  FR  24331).  The 
hearing  was  held  in  Washington,  DC,  on 
August  9, 1990,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  10, 1990.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2312  (September  1990), 
entitled  "Sweaters,  Wholly  or  in  Chief 
Weight  of  Manmade  Fibers,  from  Hong 
Kong,  the  Republic  of  Korea,  and 
Taiwan:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-448.  449,  &  450  (Final)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued:  September  12. 1990. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  90-22187  Filed  9-18-90;  8:45  am] 

MLUNQ  CODE  7iniM»-M 


UMI 


■  The  iccord  to  defined  in  tec.  207.2(h)  of  the 
Commission't  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

*  CominiMioner  NewquisI  dissenting.  Acting 
Chairman  Brunsdale  did  not  participate. 

*  For  purposes  of  these  investigations,  "sweaters 
of  manmade  Tibers"  are  defined  as  knitted  or 
crocheted  outerwear  garments  wholly  or  in  chief 
weight  of  manmade  fibers,  in  a  variety  of  forms 
inchiding  jackets,  vests,  cardigans  with  button  or 
zipper  fronts,  and  pullovers,  usually  having  ribbing 
around  the  neck,  biottom.  and  cuffs  on  the  sleeves  (if 
any),  encompassing  garments  of  various  lengths. 
The  phrase  "in  chief  weight  of  manmade  fibers" 
covers  sweaters  where  the  manmade  fibers 
predominate  by  weight  over  each  other  single 
textile  material.  Sweaters  by  manmade  fibers,  as 
defined  here,  do  not  include  sweaters  23  percent  or 
more  by  weight  of  wool  or  sweaters  for  infants  24 
months  of  age  or  younger.  Sweaters  of  manmade 
fibers  include  all  such  sweaters  regardless  of  the 
number  of  stitdiet  per  centimeter,  but  with  regard 
to  sweaters  having  more  than  nine  stitches  per  two 
linear  centimeters  horizontally,  only  those  with  a 
knil-on  rib  at  the  bottom  are  included. 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31721] 

MNVA  Railroad,  Inc.— Continuance  In 
Control  Exemption— Buffalo  Ridge 
Railroad,  Inc^  A  Dakota,  Miaaouri 
Valley  and  Western  Railroad,  Inc. 

MNVA  Railroad.  Inc.  (MNVA),  has 
filed  a  notice  of  exemption  under  49  CFR 
1180.4(g)  to  continue  to  control  Buffalo 
Ridge  Raibijad,  Inc.  (Buffalo),  and 
Dakota.  Missouri  Valley  and  Western 
Railroad.  Inc.  (Dakota),  upon  the 
commencement  of  rail  operations  by 
Dakota.  Dakota,  a  wholly  owned 
noncarrier  subsidiary  of  MNVA.  has 
filed  concurrently  a  notice  of  exemption 
in  Finance  Docket  No.  31720.  Dakota, 


Missouri  Valley  and  Western  Railroad, 
Inc. — Lease  and  Operation  Exemption — 
Soo  Line  Railroad  Company.  There. 
Dakota  seeks  an  exemption  to  lease  and 
operate  298.4  miles  of  rail  line  owned  by 
Soo  Line  Railroad  Company.  The 
transaction  also  involves  the  assigimient 
to  Dakota  of  Soo's  trackage  rights  over 
63.7  miles  of  rail  line  owned  by 
Burlington  Northern  Railroad  Company 
(BN)  or  jointly  by  BN  and  Soo. 
Commission  previously  exempted  the 
continuance  in  control  by  MNVA  of 
Buffalo  in  Finance  Docket  No.  31389 
(Sub-No.  1),  MNVA  Railroad.  Inc.— 
Continuance  in  Control  Exemption- 
Buffalo  Ridge  Railroad,  Inc.  (not 
printed),  served  Febn^ary  27, 1989. 

MNVA  indicates  that:  (1)  MNVA. 
Buffalo,  and  Dakota  will  not  connect 
with  each  other  or  any  railroad  in  their 
corporate  family;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  family: 
and  (3)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  this 
transaction  involves  the  continuance  in 
control  of  nonconnecting  carriers,  and  is 
exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343,  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist, 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Any  comments  must  be 
filed  with  the  Commission  and  served 
on  John  D.  Heffrier,  Gerst,  Heffner, 
Carpenter  &  Podgorsky,  suite  1107. 1700 
K  Street,  NW.,  Washington,  DC  20006. 

Decided:  September  13. 1990. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr^ 
Secretary. 
[FR  Doc.  90-22178  Filed  9-18-90;  8:45  am] 

BIUJN6  CODE  7036-01-« 


[Docket  No.  AB-6  (Sub-No.  321X)] 

Burlington  Northern  Railroad 
Company— Abandonment 
Exemption— in  King  County,  WA 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Burlington  Northern  Railroad 
Company  of  37.S8  miles  of  rail  line  in 
King  Coimty,  WA,  subject  to  standard 
labor  protective  conditions,  an 
endangered  species  condition,  and  an 
historic  preservation  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
19, 1990.  Formal  expressions  of  intent  to 
file  an  offer'  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  September  29, 1990,  petitions  to  stay 
must  be  filed  by  October  1, 1990,  and 
petitions  for  reconsideration  must  be 
filed  by  October  11, 1990.  Requests  for  a 
public  use  condition  must  be  filed  by 
October  1, 1990. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB^e  (Sub-No.  321X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423, 
and 

(2)  Petitioner's  representative:  Sarah  J. 
Whitley,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth.  TX  76102. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  September  12, 1990. 

By  the  Conunission,  Chairman  Philbin,  Vice 
Chairman  Phillipsi  Commissioners  Simmons, 
Lamboley,  and  Qtmett. 

Sidney  L  Striddand,  Jr.. 

Secretary. 

[FR  Doc.  90-22177  Filed  9-18-90;  8:45  am] 

BIUJNO  CODE  703S41-M 

[Rnance  Docket  No.  31720] 

Daicota,  Missouri  Valley  &  Western 
Railroad,  Inc.— Lease  and  Operation 
Exemption— Soo  Line  Railroad  Co. 

Dakota,  Missouri  Valley  and  Western 
Railroad,  Inc.  (Dakota)  has  filed  a  notice 
of  exemption  to  lease  and  operate  298.4 


miles  of  rail  line  owned  by  Soo  Line 
Railroad  Company  (Soo)  in  North 
Dakota  and  Montana:  (1)  Between 
milepost  264.37,  at  Oakes,  ND,  and 
milepost  391.38.  near  Moffit.  ND;  (2) 
between  milepost  417.98.  at  Bismarck. 
ND,  and  milepost  516.02  at  Washburn, 
ND;  (3)  between  milepost  341.8,  near 
Wishek,  and  milepost  361.0.  at  Ashley. 
ND;  (4)  between  mileposts  391.27  and 
393.33,  at  Moffit;  (5)  between  milepost 
541.0,  at  Flaxton,  ND,  and  milepost 
549.64,  at  Rival.  ND;  (6)  between 
milepost  582.3.  at  Crosby.  ND.  and 
milepost  676.83,  at  Whitetail,  MT;  (7) 
between  mileposts  557.68  and  558.31.  at 
Columbus.  ND;  and  (8)  between 
mileposts  581.19  and  582.35,  enear 
Crobsy. 

This  transaction  also  involves  the 
assignment  to  Dakota  of  Soo's  trackage 
rights  over  63.7  miles  6f  rail  line:  (1) 
Owned  by  Burlington  Northern  Railroad 
Company  (BN),  between  Soo  milepost 
391.38,  at  Moffit.  and  Soo  milepost 
417.98,  at  Bismarck;  and  (2)  owned 
jointly  by  BN  and  Soo.  between  Soo 
milepost  549.64.  at  Rival,  and  Soo 
milepost  582.3,  at  Crosby,  and  over  the 
short  branch  connecting  the  Flaxton- 
Whitetail  mainline  with  the  track  at 
Columbus,  ND.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  John  D. 
Heffiier,  Gerst,  Heffner,  Carpenter  & 
Podgorsky,  Suite  1107, 1700  K  Street 
NW..  Washington,  DC  20006,  and  Barry 
McGrath,  Soo  Line  Railroad  Company, 
Box  530,  Soo  Line  Building,  Minneapolis, 
MN  55440. 

Dakota  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act.  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d]  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  September  13, 1990. 


'  See  Exempt  of  Hail  Abandonment — Offers  of 
Finan.  Assist.  4 1.CC.2d  ISt  (1967). 


'  Dakota's  parent,  MNVA  Railroad.  Ina,  has  filed 
a  notice  of  exemption  under  49  CFR  1180.4(g)  to 
continue  to  control  Dakota  and  another  non- 
contiguous class  III  shortline  railroad,  Buffalo  Ridge 
Railroad  Inc.  See  Finance  Docket  No.  31721,  MNVA 
Railroad,  Inc^^ontinuance  in  Control 
Exemption — Buffalo  Ridge  Railroad,  Inc.,  and 
Dakota,  Missouri  Valley  and  Wetem  Railroad,  Inc. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Offlce  of  Proceedings. 
Sicfawy  L.  Strickland.  If.. 
Secretary. 

(FR  Doc.  90-22179  Filed  9-18-00;  8:45  un| 
shjunb  com  7ns-«v« 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judtelal  Conference 
Advieory  Comnihtee  on  Appellate 
Rules 

aoency:  Judicial  Conference  of  the 

United  States. 

action:  Notice  of  open  meeting. 

summary:  There  %vill  be  a  one-day 

meeting  of  the  Advisory  Committee  on 
Appellate  Rules  to  consider  proposed 
amendments  to  the  Federal  Rules  of 
Appellate  Procedure.  The  meeting  will 
be  open  to  public  observatioiL 
DATES:  October  23. 1990—9  a.m. 

aodnesses:  Administrative  Office  of  the 
United  States  Courts.  811  Vermont 
Avenue.  NW. — room  638.  Washington, 
DC  20544. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Macklin,  Jr.,  Secretary. 
Committee  on  Rules  of  Practice  and 
Procedure,  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544,  Telephone:  (202)  633-«021. 

Dated:  September  13, 1990. 
James  E.  Macklin.  Jr^ 
Secretary,  Committee  on  Rules  of  Practice 
and  Procedure. 

[FR  Doc.  90-22169  Filed  9-18-90;  8:45  am] 
BtUJNQ  CODE  221S41-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree,  Sharon 
Steel  Corp.   ' 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  14, 1990,  a 
Partial  Consent  Decree  in  United  States 
v.  Sharon  Steel  Corp.,  Civil  Action  Nos. 
88-C-924J  (the  "Tailings  case")  and  89- 
C-136J  (the  "Slag  case"),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah.  A  Partial  Consent 
Decree  between  the  United  States  and 
Sharon  Steel  Corporation,  the  present 
owner  and  operator,  was  lodged  August 
20.1990. 

The  United  States'  Complaint  was 
filed  under  sections  104. 106  and  107  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act  ( "CERCLA").  42  U.S.C.  9604. 9606 
and  9607,  seeking  injunctive  relief  and 
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response  costs  Vt  the  Mdvde  TaiHngB 
Site  and  Midvale  SIm/g  Me  in  Mtdrale. 
Utah.  Further,  the  Complaint  seeki 
judgMrt  far  Am  UBitad  Sutes' fotsc 
response  costs  not  incwistent  wHk  Ike 
National  Contiitgenqy  Plan. 

The  defendants  in  the  Tailings  case 
are  Sham  StMlOMponrtim 
("Sharon"),  which  preseBSly  o«m«  fte 
TaUings  Site  and  approximately  11  acres 
of  tht  SliB  Site;  U¥  lnilaitri«8.  Inc. 
("UV"),  a  teauliudi  iMprnMunvAidk 
had  owned  and  operated  both  Sites 
under  the  name  of  United  States 
Smelting,  Refining  and  Mining  Company 
between  1906  and  1971;  UV  Industries. 
Inc.  LiquidatiBg  Trest  fthe  *Liqtiidating 
Trust").  •  nonbusineM  liquidating  trust 
formed  la  IDBO  to  receive  on  behaJf  of 
UV«  stockholders,  prior  to  the 
dissolution  of  UV,  aH  assets  of  UVnol 
thea  susc^tible  ts  pro-rata  ^stribution 
among  UVs  shardiolden'  and  flie 
Atlantic  Richfield  Corporation 
("ARCO").  a  generator  and  alleged 
opaiator-at  iw  "MBngB  Ste  betvreen 
1958  aad  fSn. 

l^e  defendants  in  (he  Slag  case,  oilier 
than  Sharon,  UV  and  the  Liquidating 
Trust,  are  VaUey  IMertak  CorporafMB, 
Littleson.  fac^  Gealury  TBramu^  lac^ 
and  Efaokkatwk  SUg  Prodads.  iac^  aM  ^ 
whom  ittapiiiily  m  wAer  owners, 
opanAonar  generators  st  the  Slag  Site. 

The  Partial  Coasent  Decree  st  issae 
will  resolve  the  Uatted  States'  cbiais 
against  UV  and  the  LiqsidatiQg  Trast  m 
the  twe  federal  district  court  actions 
cited  above.  Under  it,  if  the  Decree 
becomes  fiaal  and  ao  longer  appealable 
within  one  year  of  the  date  that  the 
Court  enters  it,  the  United  States  will 
have  received  {i)  A  payment  equalBng 
60  percent  of  all  cash,  direct  United 
States  Treasury  Obligations,  and  any 
cash  e^uivale^  ander  ooatvol  of  the 
Liquidating  Trustees  calculated  as  of  4fae 
25th  business  day  following  entry  of  the 
Decree,  less  S75OJ0M  (to  provide  one 
year's  operatiag  ^cpenses  for  the 
LiquidatiagTrast);  and  (ii)  payments 
eqaaiiing  W  percent  of  any  additiond 
caA  dwpsafter  obtained  by  the 
Liquidstiwg  Trast.  including,  any  cash 
received  (a)  From  ^mtob  and/w  [hi) 
from  oertain  comprriiensive  generri 
liability  kfsurers  as  «  resist  ^  a 
settleaient  or  )udgnient  with  TespetA  to 
claiBH  against  tkose  earners  for 
indemnification,  less  the  reasonable 
costs  expended  by  the  Liquidating  TnuA. 
in  coMa(fting  Aat  cash,  ff  any  aj^ieel  or 
chatteage  aonteuas  beyond  twrive 
months  from  tbe  Geiirfs  eatry  of  ttie 
Decree,  the  amaarts  paysMe  k)  the 
United  States  wiH  be  teduced  by  $S(UBQ 
per  SMindi  (repiesenting  an  aHowaaae 


for  a  share  ev  adnHnnranve  expenses 
of  the  Liqada^  Trust  If  amre  than  «ne 
year  sh^d  ^apse  before  4he  Decree 
beconaa  fiaal  aad  non-appealable)  antil 
the  Deaee^scomes  final  and  no  bnger 
appeaWih.  in  cxdiange,  UV  and  the 
LiqmdaliBg  Tnai  wfll  rec«ve  ti)  A 
"release  and  covenairi  aat  to  sue  from  (he 
United  States  for  any  suiters  alleged  is 
the  TailioBS  or  Slag  cases,  iaduding 
futuie  liability  aad  aniy  liaWlity  arising 
as  a  result  <ifiaq>lemeiitatioD  ci  the 
remedy,  aad  dismissal  froai  the  Tailings 
and  Slag  cases;  (ii)  a  release  and 
covenant  not  to  sue  for  any  jsatters 
relating  to  the  Ke-Solve.  Inc.  Superfund 
site  in  North  Dartmouth.  Massachasetts 
(a  CERCLA  matter  which  is  in  litigaticm 
in  which  neither  the  Liquidating  Trust 
nor  UV  has  been  named  as  a  defendant): 
(iii)  a  release  by  the  State  of  Utah  of  all 
environmental  claimr,  and  (iv) 
contr&stion  protection  afforded  under 
section  ll»(f)  of  CERCLA,  42  U5.C. 
9619^. 

The  Dniled  States  lias  incenred  thus 
far  appcensMBtriy  $•,0004180  in  costs  at 
the  Tailings  aad  Slog  Sites.  It  has 
expended  Ibese  bmds,  iater  aiia,  to 
inveatigate  uiudilions  st  the  Stes,  in 
order  la  detenmc  suit^ite  long-term 
remedial  action  and  in  piepming  for  the 
trial  of  the  Tailings  case.  If  ibe  Decree  is 
appsoaad.  the  United  States  estimates 
that  between  $15  million  and  $20  million 
vnll  be  xecoveied  &oa  the  Liquidating 
Trust 

PresenOy  pending  before  the  Court  at 
this  time  as  well  is  the  proposed  Partial 
Coasent  Decree  wlMch  would  settle 
these  cases  as  between  the  United 
Stetes  and  Sharon,  in  return  for 
payments  by  Sharon  totalling  $22 
million  (flie  "Sharon  Consent  Decree"). 
It  is  tmcertain  bow  much  money  will 
have  to  be  spetrt  on  long-term 
remediatton  at  the  Stes,  rithouj^  it  is 
very  likely  Aat  the  ultimate  costs  wiH 
substantiaDy  exceed  the  amounts  that 
would  be  obteined  from  the  Liquidating 
Trust  under  the  terms  of  the  present 
Decree. 

Docket  Mo.  M-C-e24l.  relating  to  the 
Tailings  Site,  is  sdiedoled  for  trtel  on 
October  t,  1990  oa  liability  issues  only. 
Slmuld  the  Court  approve  this  Consent 
Decree,  and  the  Sharon  Consent  Decree, 
prior  to  commencement  of  trial  trial  will 
proceed  with  only  ARCO  as  a 
defendant. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  poUicatian  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorn^  Geaeral, 
EnviroiuiMt  mad  Nataral  Resources 
Division,  Department  of  fostice. 


WasAnagton,  DC  IKSO,  and  shorid  refer 
to  Ur/leff  Slotes  V.  SAaon.5tee/ 
QwpofoCfow  "Partial  Consent  Decree  ' 
with  UV,  D05  Rrf.  No.  flO-11-2-446. 

The  proposed  Consent  Decree  may  be 
examined  *t  the  Environmental 
Enforcement  Section  Document  Center, 
1338  F  Street  NW..  Siflte  600. 
Washington.  DC  200tM,  (202)  347-2072.  A 
copy  of  tfie  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mafl 
from  the  Doooment  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $20.50  (2S  cents  per  page 
reprodact]on«ostB)  iMiyable  to  Consent 
Decree  Library. 

RichanlB.  StaMrait. 

Assiatant  Attorney  General  Envkeatneat  and 

NatunaJ  Raaources  Division. 

[FR  Dec.  8O-t2309  Filsd  O-lB-80;  «:A5  »ia\ 
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Drug  Enforcement  Adminlstation 
Richard  G.  Casey,  M  J>j  Revocation  «f 


On  March  16,  tOflt,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enloroement 
AdmiaistnitiaB  (DEA|,  issued  two 
Orderf  to  Show  Cause  to  Richard  G. 
Casey,  M.D.  at  324  DeBaliviere,  St 
Louis,  Missouri  63105,  and  S572  Bartmer, 
St  Louis.  Missouri.  63105,  proposing  to 
revoke  his  DEA  certificate  of 
Registration.  AC83907ia  and  to  deny 
any  pondii^g  applications  for  renewal  of 
such  registratioB  as  a  ^vactittooer  under 
21  US.C  823(f).  The  proposed  action 
was  prei&:ated  on  Dr.  Casey's  lack  of 
authorizatton  to  handle  controlled 
substances  in  the  Stete  of  Missouri.  21 
U.S.C.  824(a)(3). 

The  Orders  to  Show  Cause  were  sent 
to  Dr.  Casey  by  registered  mafl  and 
were  returned  to  DEA  unclaimed.  On 
June  6, 1989,  an  attorney  representing 
Dr.  Casey  accepted  service  of  an  Order 
to  Show  Cause  on  Dr.  Casey's  behalf. 
More  tfran  thirty  days  have  passed  since 
the  Order  to  Show  Catne  was  rewived 
aad  the  Drag  Enforcement 
Administration  has  received  no 
response  thereto.  Therefore,  the 
Administrator  concludes  that  Dr.  Casey 
has  waived  his  opportunity  for  a  hearing 
on  the  isaues  raised  ia  the  Order  to 
Show  Cause  and,  pursuant  to  21  CFR 
1301.54(d)  and  1301.54(e).  enters  this 
Raa\  order  based  on  the  informntion 
contained  m  the  DEA  investigatrve  file. 
21  CFR  1301.57. 

TIte  AAniHisHatar  fisMls  that  on  April 
29, 1988.  the  Nfissouri  Bnreao  of 


Ni 

terminated  Ot.'i 

handle  qartselled  sahiiunuisiBtia. 

Stsiecf  Wi—aitKla4tprtl «.  ini.fiE. 

CaseyMBsaftteredftisi 


aafsBBaiirlt,  MBa^AetiBOad  States 
Disrtrt  flaiat  fis  tta  rsslis  n  flsiiih  i  iif 
Misaami.  Oc  Gasafriaas  aoneicted  af 
two  osnnts  of  mail  fijfad  and  IBR}  canats 
of  tax  evasianinauletionofim^SiC.  £. 
18  U.S.C.  13M,  andJ»1iS.CJ!aBl. 
respectifwsty.  iie  wss  siiiisiwsd  Is  4we 
years  isspriaonmeatt  and  |mt  ttu  thna 
years  proteaWsn. 

iasi  MaR^«,  aaoa  ^  OefnatsMat  of 
Health  andHaBsn  fisrainssoidsded 
Dr.  CasyfaanpeiiBo^saiealn^he 
Medioaaeprqpsra-andsay  stctte  heeldi 
case  pnograaa  as  defiaad  ki  sectioD 
1128M  {42  U.Si:.  aSCOa-TPO)  of  the 
Social  Seusfiiy  Act  fisr  a  #c«iod  ef  £ve 
years.  The  Board  deteemsoed  that  Dr. 
Casey  waa  oeavicted  of  a  criminal 
offense  vAudt  related  to  the  delivery  of 
an  item  or  service  trader  the  Medicase 
prapam. 

Ine  Administmtar  concludes  that 
DEA  does  not  have  ihe  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  anplioani  or  registrant 
is  without  state  authority  to  hancUe 
contro'Ded  substeBces.  See  21  ILS.C 
823(f);  Myxu^  S.  ¥i  MD^  54  FR  30618 
(1989];  CliffotdR  BigaU.  DM.D^  Docket 
No.  88^24. 58FR  28711  {1988};  Howard  J. 
Reuben,  M.D..  52  FR  8375  (1987);  Jtamon 
Ph.  M.D,,  Docket  N&  86-5«,  51  FR  41168 
(1986):  and  cases  cited  therein.  The 
Administrator  further  finds  that  DEA 
may  revoke  a  registnalion  if  the 
registrant  has  been  excluded  from 
participation  in  a  program  pursuant  to 
section  1320a-7(a)  of  tide  42.  See  21 
US.C  824(a}tS}. 

Havli\g  cottsidered  the  facts  and 
circumstances  in  'diis  matter,  fke 
Administrator  concludes  that  Dr. 
Casey's  DEA  Certificate  of  Registration 
rtioiild  be  revoked  due  to  his  lack  of 
authorization  to  handle  controlled 
subtances  to  ^Aie  State  of  Missouri  and 
his  exchisron  from  participation  to  the 
Medicare  program.  Accordingly,  the 
Administrator  of  ^  Drag  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  faim  by  21  ti.SXL  823 
and  Hn  end  e8€IlRO.ieo(b),  hereby 
orders  theft  DEA  Certfficate  of 
registration,  AC88997X0,  previously 
issued  to  Ridiard  C  Casey,  M D.,  be, 
and  it  herein  is.  revoked.  The 
Administrator  further  orders  that  all 
pendinf  «pptiGatioBs  lor  the  renewal  of 
such  ragJatTiiinn.  be.  and  they  hutkf 
ere.  denial 
October  19,  tOOO. 


Admin, 


(FR  Doc.«M21S8FiUd»4MIQ;A4&>wqi 


Roy  R.  Kinder,  Jr.,  «J),-  DertM  o1 
ApipnurtkiM 

On  Mardh  '2B,  lOOa  the  Pgnlty 
Assislanl  AdminlStrHtor,Cf{fifle  of 
DiveisioB  Control  DnigXiAjrcement 
Adsdnistration  (DEA)  issoed  an  Order 
to  Show  iCaase  to  Roy  K.  IQnder,  Jr.. 
M.D.  t/f  Lmfiow  Street  and  Brandon 
Road.  Qpper  Darbyt  Peuiisylvunia  191182, 
prqpostatg  to  deny  liSs  appficBtJon, 
executed  on  March  20. 1989,  Tor 
registration  as  a  practitiuuei'  under  21 
U.S.C.  82Sff).  T^  proposed  action  was 
preificated  on  Dr.  IGnder^  f etony 
convifitton  telating  to  oontronea 
substances  and  the  suspension  of  his 
medicri  license  by  the  I¥nnsylvairia 
State  Board  of  Medicd  Education  and 
Licviisuie  {Board).  In  adAtion,  the  Oi^r 
to  ^towCanse  efleged^at  Dr.lCinder's 
materially  fiA8¥fiede'previein 
applies  tion  for  tegistialtion. 

llje  Order  to  Show  Cease,  eertt  by 
fegHnereo  maii.  was  uefnrered  on  niarni 
29,  USO.  'Older  21 OPR  laOl.'M,  an 
applicant  has  itfiirty  days  "from  "the  date 
of  receipt  of  flie  Order  to  Show  Cause  in 
which  to  file  a  written  request  for  a 
heartog.  in  the  ^temstrve,  an  appBcspt 
may  file  a  waiver  xrf  the  opportunity  for 
a  hearing  together  with  a  written 
response  to  the  aDesatians  contained  in 
the  Order  to  Show  Caose.  21  CFR 
1301.54(c).  %  however,  one  fafls  to 
timely  reqoest  a  bearing,  )ie  shal  be 
deenwd  to  have  waived  his  request  for  s 
hearing,  unless  he  shows  good  cause  for 
such  faihire.  When  an  applicant  is 
deemed  tobave  so  waived  his 
opporttmity  for  a  hearing,  the 
Administi-atoT  may  issue  his  final  order 
wilhoot  abating pmrnnnt  to  21  CFR 
1301.57.  21  CFR  1301.54  (d),  fe). 

Dr.  Kinder  has  failed  to  respond  m 
any  way  to  the  Order  to  Show  Cause. 
More  Aian  ample  time  has  been 
provided  for  a  response.  Therefore,  the 
Administrator  hereby  enters  his  final 
order  in  das  matter  based  epon  the 
investigative  file  before  him.  21 XS9. 
1S01.S7. 

TIk  Admiadetrator  finds  that  Dr. 
Kinder  was  the  sal^eot  of  an  oarlier 
DEA  prsoeeding.  In  that  oase,  tben- 
Ads^iistrMer  John  C.  Lawn  denied  his 
applicatiae  ferr^Stration.Soe  S2  FR 
24552  (feee  30, 108^).  The  bases  for  that 
daidal  svsss  Dr.  Kinder^  felony 
conviction  relating  to  ctiHtiidlud 


his  fshmy  i 

mcorpcaatad  kqr  isTsieiits  ] 


prescriptii 

Dilaudid  andQDaslli 

Schedule  nsnraeliccaMoiBd 

subetanoe  cantainiag  liydsemaffaQeB. 

Quaalude,  ediiok  i 

methaqusfoea,  was  Ifasn 

cootoaUed  snbelsBKje.  it  1 

movsd  into  Sdmdida  L  Ths  liisneligstiiin 

revealed  thst  ef  the  ^MOdaaage  entts 

of  Quaalude  purchased  ky  this 

phBBi»(7iB  tmtLVjam  ( 

were  parportedly  dtepeasad  { 
pnacdptiasa  issned  by  i9r.  Kiader. 
During  dds  ssans  Cms  vntod.  Urn 
pharmacy  ipeidneed  UJOO  doai^  units 
of  Dilaudid  4  mg.  {rf  wlrich  i2««0i 
dosege  uidts  sesntpa'poitedly 
dispmsad  feananl  ta  Or.  iCinderVs 
pieaa^fticms 

Maay  ef  the  individads  in  whose 
names  the  subject  prescriptions  ssess 
issued  informed  OEA  tasaiHiHiituia  Unt 
they  never  fcoaivad  fiw  dn^ellegedly 
prescribed  for  them  ky  Or,  Kinder,  a 
dermatolo^st  Indeed,  liisee  individasis 
were  not  even  his  patients,  but  were  4ie 
patients  of  anednr  dermatoiegist  who 
practiced  in  the  same  buildin.  fMher, 
their  medical  cherts  ebawsd  imt  Ifaey 
h»i  not  been  prascrfbed  ooideoMed 
substances  and  has  ntA  seen  Or.  Kinder 
on  the  dates  ths  drags  were  sUsgadly 
prescribed  for  them.  It  was  detenoioed 
that  Dr.  Kinder  wrote  these  fraudulent 
prescriptions  to  cover  any  shortages 
resisting  from  the  diversion  of 
controlled  substances  from  the 
pharmacy. 

On  January  2S,  1984.  Or.  Kinder  was 
kidicted  in  the  United  States  Distiict 
Court  for  the  Eastern  District  of 
Pennsylvania,  and  was  charged  with 
violations  ef  21  UJS.C  Ml,  843.  smd846. 
On  March  80, 1904,  Respondent  pled 
guilty  to  and  was  convicted  of  one  count 
of  conspiracy  to  possess  widi  totent  to 
distribste  coRtrollsd  substances  oelside 
the  oovse  o^  peolessional  medicd 
practice  and  tor  no  legittonte  medical 
need,  and  one  count  of  fomishing 
fraudalent  mstend  iufaneatien.  Brth 
are  felony  offenses  relating  to  aontroUed 
substances. 

Hie  former  Admmistrator  oondeded 
dwt  die  fetonyconvic^toBendlhB 
underiyiagcircemManoes  ekme 
ceastiMtod  saffident  grounds  to  deny 
Dr.  Kindai^  eppUcalieB.  AddMensAy. 
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he  found  that  Dr.  Kinder  materially 
falsiRed  his  application  for  registration 
with  respect  to  the  status  of  his  state 
medical  license.  By  order  dated  October 
30, 1965,  the  Pennsylvania  State  Board 
of  Medical  Education  and  Licensure 
suspended  Dr.  Kinder's  license  to 
practice  medicine  and  surgery  for  three 
years,  thereby  terminating  his  ability  to 
handle  controlled  substances.  The 
application  for  registration  was 
submitted  on  August  12, 1986.  In 
response  to  a  question  on  the 
application  Dr.  Kinder  stated  that  he 
was  then  authorized  to  handle 
controlled  substances.  However,  his 
bcense  remained  on  active  suspension 
and  he  was  not  in  fact  authorized  to 
handle  controlled  substances  until 
December  14. 1966. 

Based  on  the  above-described  felony 
convictions,  as  well  as  Dr.  Kinder's 
material  misrepresentation  of  the  status 
of  his  state  Ucense  on  his  previous 
application  for  registration,  the 
Administrator  concludes  that  the 
registration  of  Roy  R.  Kinder,  Jr.,  M.D., 
would  be  inconsistent  with  the  public 
interest  pursuant  to  21  U.S.C.  823(f),  and, 
therefore,  the  instant  application  must 
be  denied. 

Pursuant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  28  CFR 
0.100(b),  the  Administrator  of  the  Drug 
Enforcement  Administration  hereby 
orders  that  the  application  of  Roy  R. 
Kinder,  Jr.,  M.D.,  dated  March  20, 1989, 
for.registration  as  a  practitioner  under 
the  Controlled  Substances  Act  be,  and  it 
hereby  is,  denied.  This  order  is  effective 
September  19. 1990. 

Dated  September  11. 1990. 
Robert  C  Bonner, 
Administrator. 
[FR  Doc.  90-22162  Filed  9-18-90;  8:45  am) 
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A  Uttte  Walnut  Ptiarmacy,  Inc^  d/b/a  A 
Uttla  Walnut  PtMMrroaqr.  Revocation  of 
Registration 

On  February  22. 199a  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  A  Little  Wabiut 
Pharmacy,  Inc..  d/b/a  A  little  Wabtut 
Pharmacy,  of  10601  North  Lamar 
Boulevard.  Austin,  Texas.  The  Order  to 
Show  Cause  proposed  to  revoke  the 
pharmacy's  DEA  CertiRcate  of 
Registration,  AA6656992,  and  to  deny 
any  pending  applications  for  renewtd  of 
such  registration  on  the  grounds  that  the 
pharmacy's  continued  registration  was 
inconsistent  with  the  public  interest,  as 
that  term.is  used  in  21  U.S.C.  823(f)  and 


824(a)(4),  and  for  farther  reason  Uiat  the 
United  States  Department  of  Health  and 
Human  Services  has  excluded  the 
pharmacy  from  participation  in  the 
Medicare  program  based  upon  the 
pharmacy  corporation's  conviction  on 
charges  relating  to  Medicare  fraud. 

The  Order  to  Show  Cause  was  sent  to 
the  pharmacy  by  registered  mail,  return- 
receipt  requested.  TTie  return  receipt 
indicates  that  the  Order  to  Show  Cause 
was  received  on  March  16. 1990.  More 
than  30  days  have  elapsed  since  that 
date  and  DEA  has  not  received  any 
response  to  the  Order  to  Show  Cause. 
Therefore,  the  Administrator  concludes 
that  A  Little  Wahiut  Pharmacy.  Inc..  has 
waived  its  opportimity  for  a  hearing  on 
the  issues  raised  in  the  Order  to  Show 
Cause  and,  in  accordance  with  21  CFR 
1301.54(d)  and  1301.54(e),  he  enters  this 
final  order  based  upon  the  information 
contained  in  the  DEA  investigate  file. 

The  Administrator  finds  that  A  Little 
Wabiut  Pharmacy,  Inc..  is  owned  and 
operated  by  Jack  W.  Seely,  R.Ph.  On 
March  13, 1987,  the  Texas  State  Board  of 
Pharmacy  revoked  both  the  pharmacy 
license  for  A  Little  Wahiut  Pharmacy, 
Inc.,  and  Mr.  Seely's  personal 
pharmacist's  license.  In  its  order,  the 
Board  concluded  that  Mr.  Seely  engaged 
in  unprofessional  conduct,  acted  outside 
the  course  of  his  professional  practice 
and  was  negligent  in  filling  prescriptions 
for  more  than  68,000  dosage  units  of 
Predudin  75  mg.  during  the  period  from 
August  12, 1985  to  December  15, 1986. 
On  April  8, 1987,  the  Travis  County 
District  Court  granted  a  stay  of  the 
revocations  pending  appeal.  On  March 

16. 1988.  the  District  Court  reversed  the 
Board's  order.  On  April  18. 1988,  the 
Board  appealed  the  District  Court's 
decision  to  the  Texas  Civil  Court  of 
Appeals.  The  Court  of  Appeals  reversed 
the  District  Court's  decision  and 
remanded  the  case  to  the  Board.  Mr. 
Seely  and  the  pharmacy  filed  a  writ  of 
error  with  the  Texas  Supreme  Court. 
That  request  was  denied  on  September 

13. 1989.  At  this  time,  there  is  no  final 
resolution  of  the  Board's  revocation 
action. 

The  Administrator  finds  that  for  the 
period  from  August  12, 1985  to 
December  15, 1985,  A  Little  Wahiut 
Pharmacy,  Inc..  was  one  of  the  largest 
purchasers  and  dispensers  of  Preludin  in 
the  State  of  Texas.  The  pharmacy  filled 
more  than  2,000  Preludin  prescriptions 
(for  a  total  of  68.495  dosage  units)  during 
that  time,  accounting  for  21.66%  of  all 
Preludin  dispensed  in  the  entire  state. 
As  compared  with  other  Austin 
pharmacies,  A  Little  Walnut  Pharmacy, 
Inc.,  dispensed  96.13%  of  all  the  Preludin 
dispensed  in  that  city. 


The  Administrator  also  finds  that  A 
Little  Walnut  Wiaimacy,  Inc., 
indiscriminately  filled  a  multitude  of 
Preludin  prescriptions  in  1985  and  1986. 
Diversion  bivestigatdrs  in  the  DEA 
Houston  Field  Division  received  reliable 
information  that  the-pharmacy  was 
filling  multiple  prescriptions  for  Preludin 
presented  by  persons  other  than  those 
named  on  the  prescriptions.  A  review  of 
the  pharmacy's  prescription  records 
confirmed  this  information.  An 
overwhelming  majority  of  the 
prescriptions  were  issued  by  two 
physicians  in  San  Antonio,  which  is 
approximately  140  miles  from  Austin, 
and  were  filled  for  alleged  patients  who 
lived  at  least  75  miles  from  the 
pharmacy.  In  addition.  DEA  received 
information  in  1986  and  1987,  that  the 
pharmacy  has  purchased  excessive 
quantities  of  several  drugs,  including 
Preludin.  Talwin  NX  and  PBZ-SR 
(pyribenzamine).  Although 
pyribenzamine  is  not  a  controlled 
substance,  it  is  often  abused  in 
combination  with  Talwin. 

The  Administrator  further  finds  that 
on  January  11, 1989,  in  the  Travis 
County  District  Court.  A  Little  Walnut 
Hiarmacy,  Inc..  was  convicted,  after 
entering  a  plea  of  no  contest,  of  two 
counts  of  deceptive  business  practice  in 
tampering  with  government  records.  The 
pharmacy  was  fined  $5,000.00  and  was 
ordered  to  pay  court  costs.  The 
conviction  resulted  from  an 
investigation  which  revealed  that  the 
pharmacy  dispensed  generic  drugs, 
including  controlled  substances,  to 
welfare  patients  but  billed  the  state  as 
though  it  dispensed  trade  name  drugs. 
The  pharmacy  also  labeled  the 
prescription  bottles  as  if  the  trade  name 
drugs  were  dispensed. 

As  a  result  of  the  pharmacy's 
conviction,  on  July  28, 1989,  the  United 
States  Department  of  Health  and  Human 
Services  excluded  A  Little  Walnut 
Hiarmacy,  Inc..  from  participation  in  the 
Medicare  program  for  a  minimum  of  five 
years,  under  42  U.S.C.  1320a-7(a). 
Pursuant  to  21  U.S.C.  824(a),  the 
Administrator  may  revoke  a  registrant's 
DEA  Certificate  of  Registration  upon  a 
finding  that  the  registrant: 

(1)  Has  materially  falsified  any  application 
filed  pursuant  to  or  required  by  this 
sulxshapter  or  subchapter  D  of  this  chapter, 

(2)  Has  been  convicted  of  a  felony  under 
this  subchapter  or  subchapter  U  of  this 
chapter  or  any  other  law  of  the  United  States, 
or  of  any  State,  relating  to  any  controlled 
substance  defined  in  this  subchapter  as  a 
controlled  substance; 

(3)  Has  had  his  State  license  or  registration 
suspended,  revoked,  or  denied  by  competent 
State  authority  and  is  no  longer  auttiorixed  by 
State  law  to  engage  in  the  manufacturing. 


distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State  authority: 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section:  or 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  from  participation  in  a  program 
pursuant  to  Section  1320-7(a)  of  title  42. 

A  Little  Walnut  Pharmacy,  Inc.,  has 
been  convicted  of  an  offense  relating  to 
Medicare  fraud,  based  upon  its 
fraudulent  billing  of  the  state  medical 
assistance  program  for  trade  name  drugs 
it  did  not  dispense  to  welfare  patients. 
As  a  result,  it  has  been  excluded  from 
participation  in  the  Medicare  and 
Medicaid  program,  pursuant  to  42  U.S.C. 
132D-7(a).  This  exclusion  is  sufficient  to 
support  the  revocation  of  the 
pharmacy's  DEA  Certificate  of 
Registration. 

In  determining  whether  the 
pharmacy's  continued  registration  is 
inconsistent  with  the  public  interest,  the 
Administrator  considers  the  following 
five  factors  eniunerated  in  21  ULS.C. 
823(f): 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  appliable  State. 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

In  this  case,  all  but  the  third  factor  are 
relevant  in  evaluating  whether  A  Little 
Walnut  Pharmacy,  Inc's,  continued 
registration  is  consistent  with  the  public 
interest.  The  Texas  State  Board  of 
Pharmacy  has  attempted  to  revoke  the 
pharmacy's  state  license  and  Mr.  Seely's 
pharmacist's  license  based  upon 
controlled  substance  violations.  In 
addition,  the  pharmacy  dispensed 
dangerous  controlled  substances  in 
excessive  quantities  under 
circumstances  which  would  indicate 
they  were  to  be  used  for  other  than 
legitimate  medical  purposes.  Also,  the 
pharmacy  dispensed  generic  drugs, 
including  controlled  substances,  yet 
billed  the  stats  and  intentionally 
mislabeled  the  drug  vials  as  if  trade 
name  drugs  were  dispensed.  Clearly,  by 
dispensing  large  quantities  of  dangerous 
drugs  indiscriminately,  the  pharmacy 
also  threatened  the  public  health  and 
safety. 


Neither  Mr.  Seely  nor  any  other 
person  acting  on  behalf  of  the  pharmacy 
submitted  any  evidence  in  mitigation  or 
explanation  of  the  pharmacy's  activities. 
Therefore,  the  only  evidence  before  the 
Administrator  is  negative.  Based  upon 
that  evidence,  the  Administrator  finds 
that  there  are  sufticient  grounds  imder 
21  U.S.C.  824  to  revoke  the  pharmacy's 
current  DEA  registration  and  to  deny 
any  pending  applications  for  renewal.  In 
addition,  the  Administrator  concludes 
that  the  pharmacy's  continued 
registration  would  be  inconsistent  with 
the  public  interest  and  its  DEA 
registration  must  be  revoked.  21  U.S.C. 
823(f). 

Tlierefore,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b),  the  Administrator 
of  the  Drug  Enforcement  Administration 
orders  that  DEA  Certificate  of 
Registration,  AA665e992,  previously 
issued  to  A  Little  Walnut  Pharmacy, 
Inc.,  be,  and  it  hereby  is,  revoked.  It  is 
further  ordered  that  any  pending 
applications  for  renewal  of  such 
registration  be,  and  they  hereby  are. 
denied. 

This  order  is  effective  October  19, 1990. 

Dated:  September  11, 1990. 
Roliert  C  Bonner, 
Administrator. 

[FR  Doc.  90-22159  Filed  9-18-00;  8:45  am] 
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Pharmaceutical  Distribution  Systems: 
Revocation  of  Registration 

On  April  21, 1989,  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA)  issued  an  Order  to  Show  Cause 
to  Pharmaceutical  Distribution  Systems 
(PDS),  2180  N.W.  18th  Avenue,  Pompano 
Beach,  Florida  33069,  proposing  to 
revoke  DEA  Certificate  of  Registration, 
BP0630017,  and  to  deny  any  pending 
applications  for  renewal  of  that 
registration.  The  Order  to  Show  Cause 
alleged  that  the  PDS's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  set  forth  in  21 
U.S.C.  823(f)  and  824(a](4].  Additionally, 
citing  his  preliminary  finding  that  PDS's 
continued  registration  posed  an 
imminent  danger  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of  its 
registration  pending  the  outcome  of 
these  proceedings.  21  U.S.C.  624(d). 

On  April  24. 1989,  the  Order  to  Show 
Cause  and  Immediate  Suspension  of 
Registration  was  served  at  the 
pharmacy.  More  than  thirty  days  have 
passed  since  the  Order  to  Show  Cause 
was  received  by  the  pharmacy  and  the 
Drug  Enforcement  Administration  has 


received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d),  PDS 
is  deemed  to  have  waived  its 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  upon  the  investigative  file.  21 
CFR  1301.57. 

On  March  14, 1988,  DEA  Diversion 
Investigators  conducted  an 
accoimtability  audit  of  Dilaudid  tablets 
at  the  pharmacy  for  the  period  from 
November  26, 1986  to  March  14, 198& 
The  audit  revealed  an  unexplained 
shortage  of  10,489  dosage  imits  and  two 
missing  order  forms.  Revised  audit 
figures  were  prepared  following 
verification  with  PDS's  suppliers  which 
revealed  additional  purchases.  The 
revised  audit  figures  show  that  PDS  was 
unable  to  account  for  approximately 
18,100  dosage  units  of  Dilaudid.  The 
results  of  the  audit  were  presented  to 
Frank  Wretzel,  PDS's  owner  and 
managing  pharmacist,  who  explained 
that  he  had  diverted  a  portion  of  the 
Dilaudid  tablets  in  order  to  obtain 
money  to  get  his  business  started. 

In  a  related  investigation,  DEA 
Special  Agents  learned  that  a  known 
drug  dealer  was  obtaining  controlled 
substances  directly  from  DEA 
registrants.  Between  December  1988  and 
April  1989,  controlled  deliveries  of 
controlled  substances  were  made  which 
revealed  that  the  drug  dealer  had  been 
receiving  controlled  substances  from 
Frank  Wretzel. 

As  a  result  of  this  investigation,  on 
April  19, 1989,  DEA  Special  Agents 
executed  a  search  warrant  at  the 
pharmacy.  At  that  time,  Frank  Wretzel 
admitted  that  he  illegally  sold  Percodan 
and  Dilaudid.  He  further  admitted  that 
he  diverted  controlled  substances  and 
then  falsely  reported  that  those  drugs 
had  been  stolen.  When  questioned 
about  the  order  forms,  Frank  Wretzel 
stated  that  he  destroyed  them  for  the 
purpose  of  hiding  purchases  of  Schedule 
II  controlled  substances. 

While  DEA  Special  Agents  executed 
the  search  warrant,  DEA  Diversion 
Investigators  inventoried  the  controlled 
substances  and  removed  the 
prescription  files,  order  forms,  invoices 
and  business  records.  An  audit  was 
subsequently  conducted  for  the  period 
from  November  26, 1986  to  April  19, 
1989.  The  audit  revealed  unexplained 
shortages  of  91,997  dosage  units  of 
Percocet;  13,633  dosage  units  of 
Percodan;  15.810  dosage  units  of 
Dilaudid,  4  mg.;  and,  3,130  dosage  units 
of  Dilaudid  2  mg.  The  audit  also 
disclosed  that  the  pharmacy  was  unable 
to  account  for  thirty-nine  DEA  order 
forms. 


FbrianlRsgMer  f  Vdt.  S^  ti9.  tB  f  Wedneaday.  September  m  199C  f  ^^g>icw 
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On  oraboutOctebeF  19;  ISM  naidt 
\Vpe<2el  wm  fadlcaledbya  Fedwat 
grand  jury  in  theOhiled  S*ate»DI»*irt 
Couit  for  the  Southera  ENatrict  of 
Florida,  and  was  charged'  wilb 
conspiraey  tadiatnbateDifandid  and 
Pereodaa  mvioietHHi  af  2f  U.S.C 
S41(a](l]  and  846. 

In  deterasining  whoAsr  »  pegiafrBtion' 
would  be  incoi»iBt«rt  wi^  fee  putifie 
interest,  fce  A<&nHuaU'al*f  moat 
consider  Ae  foffowing  factera: 

(1)  The  recoonnendation  of  flie 
appropriate  Slate  Bcenaing  board  er 
profesaienel  dfadipBnary  auAority. 

(2)  The  appficanf  a  experience  in 
dispensing  or  conductit^  research  with- 
respect  to  eenlrolled  substances. 

(3)  The  applrcanTs  convictfon  record 
under  Fedteraf  or  State  Bawa  relating  ttr 
the  manufacture,  dsliiCiution,  or 
dispensing  of  controlled  substances. 

(4]  Compliance  with  applicaUe  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  coaducf  which  may 
threaten  the  public  health  and  safety.  21 
U.S.C.  823tl^. 

The  Acfodnistrator  is  not  required  to 
make  findings  wfth  respect  to  afl  of  the 
factors  enumerated  above.  The 
Administrator  has  the  discretiim  to  give 
each  factor  the  wei^t  he  deems 
appropriate,  dependmg  upon  the  facts 
and  circumstances  in  each  case.  See 
David  E.  Tmwick  IXD.S.,  Docket  No. 
86-69,  53  FR  5326  (IWa^r  England 
Pharmacy.  52  FR  1674  (1987);  and  Panf 
Stepak,  M.D..  51  FR  17556  fweej. 

In  this  case,  the  second,  fourth  and 
fifth  factors  are  relerant.  After 
reviewing  the  entire  investigative  file, 
the  Adtamiistratop  fincBi  that  FDS's 
continued  registration  would  be 
inconsistent  with  the  public  interest.  The 
results  of  the  accountability  audits 
revealed  huge  shortages  of  higMy 
abused  controlled  substances.  Further, 
by  his  own  admissioa,  Ftank  Wretzci 
intentionally  diverted  controlled 
substances  for  other  dian  a  le^mate 
medica}  purpose  and  dien  &lsely 
reported  the  theft  of  those  substances. 
The  public  cannot  tolerate  such  actions 
by  a  DEA  registrant,  whose  positran  as  a 
member  of  the  heaMt  profession 
requires  absolute  compliance  wtdt  the 
law  and  eompfete  accountabiBty  far 
controlled  substances  with  whieh  it  is 
entrusted.  Therefore,  nr  order  to  protect 
the  public  from  farther  diveraion  of 
controlled  substances,  the  Adnnnistrator 
concludes  that  die  DEA  Certificate  of 
Registration  currently  heW  by- 
Pharmaceutical  Drstribntibn  Systems 
should  be  revoked,  and  that  any  pending- 
applications  for  renewal  of  that 
registration  should  be  denied. 


Accordiiigiy,  havuig  cowsladed  that 
there-  is  a  lowfol  basia  ibr  Ae  revocation 
of  fke  ^iaamaey*S  wgisOwBom,  aact  for 
the  deaial  o#  any  V*«&ng  application  for 
renewal;  the  A«bnini8»ator  el  the  Drug 
Enforcement  AdmiiMtration^  parsuwit 
to  the  OBtherity  vested  in  hin  by  21 
U.SX:.  K3  and  82»  and  28  O^fk  •.IDifbK 
hereby  order*  thai  DSA  Certificate  of 
Registratio*  DNCUn?,  previously 
isaaed  to  Aanmceutical  Disttibutioa 
Systemft  be,^  and  it  kereby  is,  revoked. 
The  Adminiatraana  birdier  erdos  that 
any  pending  applicatsons.  for  renewal  of 
that  registration  be,  and  dsey  heraby  are.. 
deniecL  This  order  is  e&ctive 
September  19, 1990. 

When  the  Order  to  Show  Caioe  and 
Immediate  Suapeasion  was  served  on 
Phacmacenticai  Distribution  Ssytems,  all 
tuntrolled  sui»tances  possessed  by  the 
pharmacy  uadec  the  authority  of  its 
registration  were  placed  under  seal  and 
removed  for  safekeeping.  21  U.S.C.  824(f) 
provides  that  no  disposition  may  be 
made  of  such:  contredled  substances 
under  seal  unlil  all  appeals  have  bees 
concluded  or  until  tlw  time  for  taking  an 
appeal  has  elapsed. 

Accordingly,  these  controlled 
substances  shall  remain  under  seat  until 
October  19, 1990  or  until  any  appeal  of 
this  order  has  been  conclmfed.  At  that 
time,  all  such  controlled  substance* 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  pursiUBit  to  21 
U.SJC.8ai(e). 

Dated:  Septembsr  11, 19Q0. 
Robert  C  Bonner, 
Administrator. 

[FR  Doe.  ge-aZMO  Plletf  9~l«-8e;  8:46  un] 
BKLSta  ceec  44w>«t-« 


Wobbe^  Phannacy;  R>v«cafi<m  of 
RegtstraOoR 

On  March  19, 1990,  the  Administratoi 
of  the  Drug  Biiforcement  Administration 
(DEA).  issued  an  Order  to  Show  Cause 
and  Emmediate  Suspension  to  Wobbe's 
Phannacy,  Z406  Frankfort  Avenue. 
Louisville.  Kentucky.  The  Order  to  Show 
Cause  ijmmediately  suspended  the 
pharmacy's  authority  to  handle 
controlled  substances  based  on  the 
Administra toe's  fimfing  of  imminent 
danger  to  the  public  health  and  safety. 
The  Order  to  Show  Cause  further 
proposed  to  revoke  die  DEA  registration 
of  Wobbe's  Phannacy  pending  a  final 
determination  in  these  proceedings. 

pursuant  to  21 CFR  T30T.54fBl 
Wobbe's  Pharmacy  was  allowed  tfiirty 
days  to  request  a  heariny  or  otherwise 
respond  ta  the  Otder  ta  Show  Cause. 
The  Outer  to  Show  Cause  was  served 
on  Wobbe's  Aurmaey  on  March  20;. 
1990;  More  tfian  thirty  days  have  passed 


and  the  pharmacy  hae  failed  te  reqeest  a 
hearing.  The  Adminfstrator  therefore 
deems  Wobbe's  Pharmacy  to  have 
waived  its  right  to  a  hearing,  pursuant  to 
21  CFR  1301.54(;d),  Based  on  the 
pharmacy's  waiver  o£  ita  opportunity  for 
a  hearing  an  Uie  issues  eaised  in  the 
Order  to  Show  Cause,  the  Administrator 
issues  tins  Baal  order  on  the  record  as  it 
appears  parsuant  to  Zl  CFR  1301.54(e). 

The  Administrator  finds  that  on 
January  26. 1990,  DEA  Investigators 
visited  Wobbe's  Phannacy  to  conduck 
an  aecoMntabinty  audit  of  Schedule  U 
contrelled  substances.  This  audit 
covered  a  period  from  May  28, 1987  to 
January  26. 1990.  Investigators  also 
audited  Schedule  III-V  controlled 
substances  covered  a  period  between 
January  1, 1989  and  January  28, 1990. 
The  Schedule  II  audit  revealed  that 
Wobbe's  Phannacy  could  not  account 
for  over  2,500  tablets  containing 
oxycodone,  over  1,400  Tylox  tablets,  and 
over  700  tablets  containing 
hydromorphone.  The  Schedule  IH-V 
audit  revealed  a  shortage  of  over  17,000 
dosage  units  containing  diazepam,  over 
2,000  tablets  containing  alprazolam,  and 
over  20,000  dosage  units  of  codeine 
products.  Some  of  these  shortages 
represented  between  70"  and  85  percent 
of  the  pharmacy's  controlled  substance 
inventMy  of  those  drugs. 

On  February  14, 1990,  die 
Investigators  interviewed  a  customer 
who  had  been  purchasing  IMlaudid,  a 
Schedule  H  narcotic,  front  Webbe's 
Pharmacy  for  two  years.  The  customer 
was  required  to  pay  an  exorbitant  price 
for  die  Dttaudid  but  could  always  obtain 
the  drug  even  if  the  store  was  closed. 
The  customer  cooperated  with 
investigators  by  agreeing  to  record  his 
next  pwchases  from  Wobbe's  Phannacy 
and  turn  the  drugs  over  to  the 
Investigators. 

On  Febraary  21, 1990i  the  customer 
purchased  11  Tytox  tfablets  and  5 
Dilaudid  tablets  for  $Z4&.0O.  Oh 
February  25, 1990  (a  Sunday  when  the 
pharmacy  was  closed),  the  customer 
purchased  3  syringes  of  injeefaWe 
morphine  and  4  Tytox  tablets  for 
$200.00;  Ob  March  3, 1990,  drecusfomer 
purchased  4  Tylox  tablets  andl 
Dilaudid  tablet  fbr$e&.flO:  Oft  March  4, 
1990,  the  customer  purchased  2  DilaudBd 
tabtets  and  2  fevodktinioran  tablets  for 
$200.00.  The  customer  had  «©■ 
prescriptions  for  any  of  these  purchases- 
and  there  was  nofegftiiBwte  nwiBcal 
purpose  for  dispensing  like  confrolfed 
substanees. 

The  Adminfstrator  may  revoke  a  DfiA 
Certificate  of  Regjstratioff  and  deny  any 
application  forsudi  registrattoir,  if  he 
determines  that  the  continued 


registration  of  the  registrant  would  be 
inconsistent  with  the  public  interest.  21 
U.S.C.  823(f)  and  824(a)(4).  Pursuant  to 
21  U.S.C.  823(f).  the  Administrator 
considers  the  following  factors  in 
determining  the  pubhc  interest:  1.  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority.  2.  The  applicant's 
experience  in  dispensing,  or  conducting 
research  with  respect  to  controlled 
substances.  3.  The  apphcant's 
conviction  record  under  Federal  or  State 
laws  relating  to  the  manufacture, 
distribution,  or  dispensing  of  controlled 
substances.  4.  Compliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances.  5. 
Such  other  conduct  which  may  threaten 
the  public  health  and  safety.  "The 
Administrator  may  rely  on  any  one,  or 
any  combination  of,  those  enumerated 
factors.  He  may  give  such  factors  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application 
denied.  See,  for  example,  Henry  J. 
Schwarz.  Jr..M.D.,  Docket  No.  88^2.  54 
FR  16422  (1989). 

The  Administrator  finds  that  Wobbe's 
Pharmacy  has  engaged  in  the  intentional 
and  unlawful  sale  of  controlled 
substances  in  violation  of  21  U.S.C. 
841(a)  and  21  U.S.C.  842(a)(1).  The  large 
shortages  found  during  die 
accountability  audit  suggest  that 
Wobbe's  Pharmacy  intentionally 
diverted  large  amounts  of  controlled 
substances  into  illegal  channels.  Along 
with  violating  Federal  law,  Wobbe's 
Pharmacy  has  engaged  in  conduct  which 
threatens  the  pubUc  health  and  safety. 
The  dispensing  of  narcotic  controlled 
substances  without  a  prescription  poses 
an  immediate  danger  to  all  ultimate 
users.  Without  the  physician's 
independent  examination  and  judgment, 
the  ultimate  user  risks  addiction  and 
overdose.  The  continued  registration  of 
Wobbe's  Pharmacy  is  not  in  the  public 
interest. 

Accordingly,  the  Administrator  of  the 
.  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AW2997748, 
previously  issued  to  Wobbe's  Phannacy, 
be,  and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be,  and 
they  hereby  are,  denied. 

When  the  Order  to  Show  Cause  and 
Immediate  Suspension  of  Registration 
was  served  on  Wobbe's  Pharmacy,  all 
controlled  substances  possessed  by  the 
phannacy  under  the  authority  of  its 
then-suspended  registration  were  placed 


under  seal  and  removed  for  safekeeping. 
21  U.S.C.  824(f)  provides  diat  no 
disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
all  appeals  have  been  concluded  or  until 
the  time  for  taking  an  appeal  has 
elasped.  Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
October  19, 1990,  or  imtil  any  appeal  of 
this  order  has  been  concluded.  At  that 
time  all  such  controlled  substances  shall 
be  forfeited  to  the  United  States  and 
shall  be  disposed  of  pursuant  to  21 
U.S.C.  881(e). 

This  order  is  effective  September  19, 
1990. 

Dated:  September  11, 1990. 
Rol>ert  C.  Bonoer, 
Administrator. 
[FR  Doc.  90-22161  Filed  9-18-90;  8:45  am] 

BIUJNO  CODE  4410-eS-ll 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Native 
American  Programs'  Advisory 
Committee;  Change  of  Meeting  Date 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act,  as  amended  (29  U.S.C.  1671(h)(1)), 
notice  is  hereby  given  of  a  change  of 
meeting  date  of  ^e  Job  Training 
Partnership  Act  Native  American 
Programs'  Advisory  Committee.  Due  to 
scheduling  conflicts,  the  meeting  dates 
previously  published  in  the  Federal 
Register  on  August  29, 1990  (55  FR 
35380)  have  been  changed. 

Time  and  Date:  The  meeting  will 
begin  at  9  a.m.  on  October  4, 1990,  and 
continue  until  close  of  business  that  day; 
and  will  reconvene  at  9  a.m.  on  October 
5, 1990,  and  adjourn  at  12  p.m.  that  day. 
The  final  hour  of  the  meeting  on  October 
5  will  be  reserved  for  participation  and 
presentations  by  members  of  the  public. 

Place:  Department  of  Labor,  200 
Constitution  Avenue  NW.,  rooms  N- 
3437  A,  B  and  C,  Washmgton.  DC. 

Status:  The  meeting  will  be  open  to 
the  public. 

Matters  to  be  Considered:  The  agenda 
will  focus  on  the  review  of 
recommendations  from  the  second 
Committee  meeting,  reports  from  the 
subcommittees  and  discussion  of  long 
range  planning. 

Contact  person  for  more  information: 
Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  United 
States  Department  of  Labor,  room  N- 


4641,  200  Constitution  Avenue  NW.. 
Washington,  E>C  20210.  Telephone:  202- 
535-0500  (this  is  not  a  toll-free  number). 

Signed  at  Washington,  DC  tills  12th  day  of 
September,  1990. 

RolMtts  T.  looas. 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  90-22103  Filed  9-18-90;  8:45  am] 
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Mine  Safety  and  Health  AdmMetration 

[Docket  No.  M-M-133-C] 

C  &  L  Coal  Co^  Inc;  Petition  for 
Modification  of  AppHcation  of 
Mandatory  Safety  Standard 

C  &  L  Coal  Company,  Inc.,  Box  1767, 
Narrowbone  Creek  Road,  Elkhom  City, 
Kentucky  41522,  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
(canopies  or  cabs;  electric  face 
equipment)  to  its  No.  2  Mine  (IJ).  No. 
15-16233)  located  in  Pike  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  electric  face  equipment 
be  provided  with  substentially 
constructed  canopies,  or  cabs,  to  protect 
the  miners  operating  such  equipment 
from  roof  falls  and  from  rib  and  face 
rolls. 

2.  The  coal  seam  has  ascending  and 
descending  grades  which  create  dips  in 
the  coal  bed. 

3.  The  installation  of  canopies  would 
result  in  limited  visibility  for  the 
equipment  operator  and  would  create  a 
diminution  of  safety  for  the  employees. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fomish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1990.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  7, 1990. 
,Patrida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  90-22101  Filed  9-18-90:  8:45  am] 
MLUNQ  coos  4eiO-«»-M 


Ra^rtar  /  V«L  55u  Wo.  M^  i  Wedneriay,  geptemher  19;  WOO  /  Noticw 


Adbnri  Rqiiiter  /  Vol.  SS,  No.  1B2  /  UtodBeaday.  September  19.  IflOB  /  Katiem 


(DoctatN*.  lfr«-iaB-Cl 

Cypnis  Biiptt>  Corp  >  PelBlna  ter 
MbdIflcaBon  of  AppBcation  of 


UMI 


Cyprus  Empire  Corpora*— >  P.Q  Mn 
68.  C^  ColnadK  atfiaa  bn  B«i  a 
petition  to  modify  the  application  of  39 
CFR  7&507  (pewefHmineetiMr  poinM-  <• 
its  Eagle  No.  5  Mine  (UX  Na  as^«l39l)|i 
located  iaMogatCountyr  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
*r  Fetfcraf  Mftie  Safety  and  HBaWi  Acf 
of  1977. 

A  summary  of  (he  petitioner's 
statemeats  fottawK 

1.  The  peMtkn  oann*  tlw 
requirement  that  csmepC  wkti  * 
permissible  power  connection  units  are 
used.  aU  pawer-conoeetToa  points  outby 
the  lasf  open  crosscut  be  m  intake  air. 

2.  A*  aft  alteraate  method,  pefitixnec 
proposes  to  use  a  aon.-pennissible  pump 
in  thfr7  North  Angle  borehole  in.  tfak 
mine. 

3.  !■  SHf  feet  of  Uue  reqjacat  pctttiomr 
stales  that 

(a)  The  pump  casnot  start  or  operate 
if  water  is  Whvir  tiM  bmr  walti  piiiifcu 
level; 

(b)  The  inte<  vofve-weoMbeCoeatecf 
»&  thai  R  wobrI  be'  pnysically 
impossible  for  wafer  tO'  be*  pumped 
down  te  expose  tne  molon 

(c  J  AS  probe  circuits-  would'  be 
protected  by  MSHA  approved 
intrinsically  safe  barriers;  and 

(d).  The  surface  pump  cootxol  and 
power  circtiits  would  be  examuied 
monthly. 

4.  Petitioner  stolea  that  Iheprepesed 
altefBAleraetkad  wiM  provide  the  same 
de^ee  of  safety  for  the  miners  affected 
as  that  prowded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furoeh  written  cemntents.  These 
comment*  must  be  filed  wi*h  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Sef^  and  Health 
Administration,  Room  627, 4019  Wilson 
Boalevard.  Arlington.  Virginia  22283'.  All 
comments  must  be  pusdnuiKei)  or 
received  m  that  office  on  or  before 
October  19, 1990.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  ia  1990. 
Pallida  W  Silvey, 

Director,  Office  ofStcutdardB,  RegulmtioaA 
and  Variances. . 

[FR  Doc  9a^'22\(Xl  Filad8-lS-in;S:4frainl, 
MUMO  COM  4Sio-«s-a 


The  Assistanf  Director  fbr  Campurer 
and  Infonnatfon  Sbienees  has 
deternrinetf  that  the  estafiKshment  of  the 
Spedaf  Bnpfaasiff  Pknel  in  0*085 
Dnnnpl&ury  ActfviTfeir  is  necessary  and 
in  thepablhrintenestni  connection  with 
(he  perfbnHMiice  of  duties  imposed  upon 
the  Director,  Nkfiuiial'  Science 
Foundation  fNSFJ  by  42'D.S.C.  WSl  et 
seq,  This  determinatioa  follows 
consultation  with  (he  Committee 
Management  Secretariat,  General 
Services  AdminwtraJlloK. 

Name  of  Committee:  Special 
Emphasis  Panel  in  Cross  DiacipUnary 
ActivUieflL 

Purpose:  Primarily,  to  advise  oa  the 
merit  of  special  emphasis  proposals  or 
applications  submitted  to  the  Office  of 
Cross  Discipliaaiy  Activities  for 
financial  support. 

Balanced  MBmbership  Planr 
Membership  will  be  selected!  on  an  "as 
needed"  basis  in  response  to  specific 
propasab/applicaAmw/siteft  te>  be 
reviewed.  A5«ulf20iHdfwidual< 
paneliel*  wilt  be  used  each  year. 
Members  will  be  selected  for  their 
demonstrated  scientific  and  ea^neering 
expertise  so  as  to  represent  a 
reasonable  barance  of  capabiCty  iatha 
various  subfields.  of  the  proposals  (o  be 
reviewed.  Consideradon  will  also  be 
given  to  achieving  geographic  bafance 
and  to  enliancing  representation  for 
women,,  minority,  younger  anif  disabled 
scientists. 

Responsible  NSF  Official:  Dr.  Harry 
Hedges,^  Head.  Office  of  Cross 
Disciplinary  Activities  National  Science 
Foundation,  Room  3(J4;  1800  G  Street 
NW.,  Washington.  DC  20550: 

.    DatedtSeptembeil3..19gO; 

KLBBbMcaWiakkn. 

Cowmtiee  Menegemeat  Offieep. 

(n  Bac  9»-22iaO  Filed  »-18-«a(  8:45  am| 


NUCLEAR  REGULATORY 
COMMrSSION 

AppOcafloRa  ami  Aawnnliiieiih  to 
Operating  Licenses  Involving  Ne> 
Sfgndlcafil  HauriJO'  Conafdartftlons, 

BiweeMy  Natiec 

Backgroond 

Pursuant  to  Public  Law  (P.L)  ffi^-415. 
the  Naelear  Re^ilalory  Ceau&isBien  the 
CommisAiont  is-  pablieMng  this-  cegutas 
biweekly  notice.  PX.  97-41A  seviaed 
sectiea  MT  of  the  Atamir  BDCfsy  Act  af 
1954..  as  amended  \jttt  Aet^  te  reqpirr 


the  CuBuuiBsioa  la  pabbah  aotioe  of  any 
amendamits  issued.,  or  pro|ioaBd!  tft  be 
isased;  under  ai  ae  v  previinn  af  sectieit 
188  of  dK  AeL  This  provisioa  ^'ants  the 
CommisaiaB  the  antliority  to  isnie  and 
make  iuaiuaMaftriy  effective  any 
amendraeak  to  aa  o^eratiog  hcense  Wfon 
a  deteminerf&on  hf  die  CoenniHsion  that 
such  amendment  involves  no  si^ificaal 
hazards  osnsideiration,  not\aithstanding' 
the  pendancy  bein-c  the  Caaunissioa  ef 
a  request  for  a  heating  &ana  aay  peraBtt, 

This  biweekly  notice  includes  alt 
notices  of  aweiidannts  iesacdr  or 
proposed  ta  be  issued  hocor  August  24, 
1990  through  September  7, 1999.  The  last 
biweekly  notice  was  published  on 
September  5«  19g0r  ^  FR  36337^ 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  or  AMENDMENT  TO 
FACmiY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNfflCANT 
HAZARDS  CDNSIDERATIa^f 
DETERMINATION  AND 
OPPORTUNmr  FOR  HEAIUNG 

The  Commission  has  madb-  s  proposed 
dcfetmiBation  bat  the  fbUowmg 
amendment  requests  involve  no 
significant  hazards  amsidciatian.  Under 
tfw  Gaomisuanf  s  te^dartioBS  in  lO-  CFR 
50.92,  this  neans  that  operatiaB  af  the 
facility  ia  accordance  wi^  die  piopesed 
aanndaKnts  wasldi  not  (1).  involm  a 
significant  increase  in  the  pcobabdity  on 
consequences  of  an  acadcnt  pteviBttsiy 
evaluated^  or  (2):  create  the  possibik^  c£ 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evateated;  ob|3): 
invoWe  a  significaiit  oedoctean  in  a 
margin  o£  safeiy.  The  basis  foe  this 
proposed  dctenmsation  for  eash 
amendtnent  request  is  shown  bdow. 

The  Cuiiunissien  is  seeking  public 
comments  on  this  proposed 
determinatmn.  Any  comments  received 
witim  3ft  days  after  the  date  of 
publicatian  of  this,  notice  wiH  be 
considered!  in  making  any  finaf 
determinatioa.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  reqnest  for  a 
hearing. 
'  Written  conments  may  be  submitted 
by  mail  to-  the  Begdatory  PubJicatiens 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Ctffice  of  Afchmnistration,  U.&  Nuclear 
Regulatory  Commission,  Washington, 
DC  206551.  and  should!  cite  tbe 
pubhcstion  date  and  page-  number  of 
this  Federal  Registnr  notice.  Written) 
conacsta  may  also  be  delivered  t» 
Roott  P'-a^  PhiOipe  BotUing.  7S0 
NonfalkAvenoc.Betfaesdta,  Moryicmd 
from  7:301  a.tt.  to  4cl5  pjm  CoiBe*  tA 
written  cammente  rccecved  nay  be 
examined  ai  the  MiC  Pobbe  Doomeat 


RooBb  ^  Gdaaafiuilcyaf,  Ztta  L 
Straet.  im.  Wtiliington.  DC  IlHfili^ 
of  eequests  ibr  boaiiiig  and  psIHiaiw  lor 
leave  to  intervene  4s  dBsoussed  helew. 

By  October  5B.  1996,  flie  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  (be  ameodment  to  fhe 
subiect  facility  operating  license  and 
any  person  whese  interest  aiay  be 
affected  by  this  pveceeding  and  wke 
wishes  to  partici|nte  as  a  party  ia  i|ke 
proceeding  raeitlile  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
heartng  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  fhe  Commiasion^s  "Rules  of 
Practice  for  Domestic  Licensing 
Proceediogs"  ia  10  CFR  Part  2. 
Interested  persoes  should  consult  a 
current  copy  af  W  CFR  2.714  which  is 
available  at  the  Commission's  Poblic 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  N.W..  Washmgton.  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  fof  a  hearing  or  petition  for 
leave  ta  intervaae  is  fled  by  tbe  above 
date,  the  Commission  ur  an  Atomic 
Safety  and  lioansing  Board,  designated 
by  the  Conteission  or  l^  tiie  Oiaimian 
of  the  Atomic  Safety  and  licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2^14.  a 
petition  for  leave  te  intervene  shall  set 
forA  with  particularity  the  interest  of 
the  petitioner  in  fhe  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  (he  proceeding.  The  pefitian 
should  specifically  explain  fhe  reasons 
why  intervention  should  be  permitted 
with  particular fefareaoe  to  the 
following  factoff :  (1)  the  nature  of  Ae 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2J  the 
nature  and  extent  of  the  petitioner's  ' 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3J  the  possible 
effect  of  any  order  w^ch  may  be    • 
entered  in  the  jtrooeeding  on  (he 
petitioner's  interest  The  petition  sboold 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  es  to 
which  petitioner  wishes  te  intervene- 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  pasty  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearii^  xumference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifiiuty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 


ttcifitat  prehearing  caafereitce 
soludnisB  in  ■iefaaaBaiBag,apeti(iaiiar 
shall  Sle  a  auppiement  %e  Ibe  peSfwn  to 
intervene  whidi  imrt  hnchide  a  fist  af 
the  uoifleirtlans  wintSi  are  sought  to  be 
litigated  in  the  matter.  Eadi  conlen13on 
must  consist  of  a  «paciKc  statement  of 
the  issue  of  law -or  fact  to  be  saisad  or 
coBtroverted.  In  addition,  the  petitioner 
shall  provide  a  brnf  aaplanation  of  te 
bases  offheoontaiMen -and  a  concise 
statement  ^  the  alleged  facts  or  expert 
opinion  wiiiiiii  support  flie  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  rni^toiitiTT)  at  the 
hearing.  The  patMioner  must  sdse 
provide  refennoes  to  those  specific 
souoes  and  doeuaaals  of  whidi  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  etftablisih 
those  facts  or  expert  opinion.  Peti6aner 
must  provide  sufficient  information  to 
.  show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Conteatioas  shall  be  limited  -to 
matters  wilhio  &e  aoope  of  the 
anwmdwents  gndarxeasideration.  The 
contention  most  "be  one  which,  if  proven, 
would  entitle  ^e  petiSener  te  relief.  A 
petitioner  who  faSs  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  aa  a  pfuty. 

Those  permitted  4a  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  oi4er  granting  leave  to 
intervene,  and  have  tiie  opportmrity  to 
participate  fiAy  in  fhe  conduct  of  the 
hearing,  including  the  opportimity  to     - 
present  evidence  and  cross-examine 
witnesses. 

Vt  a  hearing  is  requested,  the 
Commission  will  stake  a  final 
determiaatimi  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detemrination  wiQ  sure  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Convmission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  fbr  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  fiie  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideratioii,  any  hefering  held 
would  take  place  before  the  issuance  of 
any  amendi^nt 

Normally,  the  Conrnnssion  will  not 
issue  tiie  amendment  imttl  the 
expiration  of  the  30^ay  notice  period- 
However.thDBld  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  resuH.  for 


esample.  ia  deratiiv  af  shiitdmaa  af  itlto 
facili4i;4fae  I 

expiration  of  the  30-day  i 
provided  that  its  final  detenninatioo  if 
that  the  amendment  involves  no 
significant  hataids  roneidaratian.  Vm 
final  detenninaiioa  will  consider  all 
public  and  State  oomsMats  leoeived 
before  action  is  taken,  fihriatfl  te 
CoBRiaskm  tdae  this  ndiaa,  it  wtU 
paUish  a  notice  of  issuance  and  \ 
for  opportonily  far  a  Iteuiag  attar 
issaaace.  Hk  Caanissiea  eiqMdU  tet 
theaeed  to  tolie  tins  action  ia^H  ocoar 
veryiafneqaenflly. 

A  reque^  'far  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary -of  the  Commission,  U.S. 
Nuclear  Regiilatory  Commiasioo. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivei«d  lo  the  Commissioo's  Public 
Document  Room,  the  <aelmaa  Buildiqg. 
2120  L  Street  N.W..  Washington.  UXL, 
by  te  above  date.  Where  petitions  are 
filed  during  te  last  tan  (K^  days  of  te 
notice  period,  it  is  reqacastad  tiud  te 
petitioner  promptly  so  inform  te 
Commission  hy  s  koll-iree  tolephone  caU 
to  Westera  Union  at  1-(IOO)  S25«nt(in 
Missouri  l-(80(^  342-9?B^.  The  Western 
Union  operator  Should  be  given 
Datagram  Ideoifification  Nunter  S7S7 
and  te  f<^k>wing  message  addressed  to 
(Project  Dveotof^  pefitionei^s  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  pubhcation 
date  and  page  number  of  this  Fedeal 
Re^ster  notice.  A  copy  of  the  petition 
should  also  be  sent  to  (he  Office  of  te 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  te 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitians, 
supplement^  petitions  and/or  requests 
for  hearing  wlU  not  be  entertained 
absent  a  determination  by  te 
Commission,  the  presiding  officer  or  te' 
presiding  Atomic  Safety  and  Licensing 
Board,  that  te  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  lectors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  tins 
action,  see  te  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Coonnission's  PnUic 
Docuasent  Room,  the  Gelman  Building, 
2120  L  Street,  N.W..  Wsshington.  D.C, 
and  at  the  local  public  docimient  room 
for  te  pculicular  fadlity  involved. 
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Alahana  Power  Compaiiy,  Docket  Nos. 
SMtt  and  S»«4.  lowpii  M.  Farley 
Nuclear  Plant,  Unit*  1  and  2,  Houston 
County,  Alabama 

Date  of  requested  amendments: 
August  16, 1990 

Description  of  requested  amendments: 
The  proposed  amendments  would 
modify  a  portion  of  the  Technical 
Specifications  to  specify  the 
requirements  for  the  repair  of  a  steam 
generator  tube  by  installation  of  sleeves 
widi  laser  welded  joints.  Currently,  the 
Joseph  M.  Farley  Nuclear  Plant  (Farley), 
Units  1  and  2  Technical  Specifications 
include  requirements  for  repair  using 
sleeves  with  mechanical  joints  for  those 
steam  generator  tubes  with  eddy  current 
indications  showing  greater  than  40% 
through  wall  degradation.  The  proposed 
Technical  Specification  changes  would 
specify  the  requiremenla  for  repairing 
degraded  or  defective  tubes  utilizing 
sleeves  with  laser  welded  joints  in  die 
Farley  Units  1  and  2  steam  generators. 
The  proposed  amendments  also  include 
criteria  for  allowable  wall  degradation 
in  the  sleeve  and  in  the  tube  in  the 
region  of  the  sleeve  to  tube  joint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Alabama  Power  Company  (the 
licensee)  has  reviewed  the  proposed 
changes  and  has  determined  that  the 
requested  amendments  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 
1.  Operation  of  the  Farley  Units  1  and  2  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
The  supporting  technical  and  safety 
evaluations  of  the  subject  amendment 
(Westinghouse  WCAP 12872.  "Farley  Units  1 
and  2,  Steam  Generator  Sleeving  Report, 
(Laser  Welded  Sleeves)"  (Proprietary)  and 
WCAP  12873.  "Farley  Units  1  and  2,  Steam 
Generator  Sleeving  Report  (Liaser  Welded 
Sleeves)"  (Non-Proprietary))  demonstrate 
that  repair  of  degraded  tubes  using  sleeves 
will  result  in  tube  bundle  integrity  consistent 
with  Ifae  origiiial  design  basis. 


The  sleeve  configuration  has  been  designed 
and  analyzed  in  accordance  with  the  rules  of 
the  ASME  Boiler  and  Pressure  Vessel  Code., 
Fatigue  and  stress  analyses  of  the  sleeved 
tube  assemblies  produced  acceptable  results. 
Mechanical  testing  has  shown  that  the 
structural  strength  of  the  sleeves  under 
normal,  faulted  and  upset  conditions  is 
within  acceptable  limits.  Leak  rate  testing 
has  demonstrated  that  the  leak  rates  of  the 
joints  between  the  sleeve  and  the  existing 
tube  under  normal,  faulted  and  upset 
conditions  are  well  below  acceptable  rates. 
The  existing  Technical  Specification  leakage 
rate  requirements  and  accident  analysis 
assumptions  femain  unchanged  in  the  event 
significant  leakage  from  the  sleeve  would 
occur.  Any  leakage  through  the  sleeved 
region  of  the  tube  due  to  hypothetical 
localized  tut>e  degradation  is  fully  bounded 
by  leak-before-break  considerations  and 
ultimately  the  existing  steam  generator  tube 
rupture  analysis  included  in  the  Farley  Units 
1  and  2  Final  Safety  Analysis  Report  Update. 
The  proposed  Technical  Specification  change 
to  support  the  installation  of  laser  welded 
joint  sleeves  does  not  adversely  impact  any 
other  previously  evaluated  design  basis 
accident  or  the  results  of  LOCA  [loss  of 
coolant  accident]  and  Non-LXXIA  accident 
analyses.  The  results  of  the  qualification 
testing,  analyses,  and  plant  operating 
experience  demonstrate  that  the  sleeve 
assembly  is  an  acceptable  means  of 
maintaining  tubes  in  service.  Furthermore, 
per  Regulatory  Guide  1.83  recommendations, 
the  sleeved  tube  can  be  monitored  through 
periodic  inspections  with  present  eddy 
current  techniques.  Plugging  limit  criteria  are 
established  in  the  technical  specifications  for 
the  tube  in  the  region  of  the  sleeve  and  the 
sleeve.  These  measures  demonstrate  that 
installation  of  sleeves  which  span  degraded 
areas  of  the  tube  will  restore  the  tube  to  its 
original  design  basis. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or 
differentJUgd  of  accident  from  any 
accident  previously  evaluated. 

Implementation  of  the  proposed  tube 
degradation  repair  method  does  not  introduce 
significant  changes  to  the  plant  design  basis. 
Repair  of  tubes  does  not  provide  a 
mechanism  to  result  in  an  accident  outside  of 
the  sleeved  area.  Any  hypothetical  accident 
as  a  result  of  potential  tube  or  sleeve 
degradation  in  the  repaired  portion  of  the 
tube  would  be  bounded  by  the  existing  tube 
rupture  accident  analysis. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  sleeve  repair  of  degraded  steam 
generators  tubes  as  identified  in  sleeving 
report  has  been  demonstrated  to  restore  the 
integrity  of  the  tube  bundle  under  normal  and 
postulated  accident  conditions.  The  safety 
factors  used  in  the  design  of  sleeves  for  the 
repair  of  degraded  tul>es  are  consistent  with 
the  safety  factors  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  used  in  steam 
generator  design.  The  plugging  limit  criteria 
for  the  sleeve  has  been  established  using  the 
method  of  Regulatory  Guide  1.121.  The  design 
of  the  sleeve  joints  has  been  verified  by 
testing  to  preclude  significant  leakage  during 


normal  and  postulated  accident  conditions. 
Use  of  the  ASME  Code  and  Regulatory  Guide 
1.121  criteria  and  methods  assures  that  the 
margin  to  safety  with  respect  to  structural 
integrity  is  the  same  for  the  sleeves  as  for  the 
original  steam  generator  tubes. 

The  effect  of  sleeving  on  the  design 
transients  and  accident  safety  analyses  has 
been  reviewed  based  on  the  installation  up  to 
the  level  of  the  licensed  plugging  level.  The 
installation  of  sleeves  can  be  evaluated  as 
the  equivalent  of  some  level  of  steam 
generator  tube  plugging.  The  Farley  Units  1 
and  2  steam  generators  are  currently  licensed 
to  10  percent  steam  generator  tube  plugging 
(SGTP).  An  evaluation  is  being  completed  to 
support  an  increase  of  the  licensed  plugging 
level  to  an  average  of  15  percent  with  up  to  20 
percent  in  the  most  plugged  steam  generator. 
Evaluation  of  the  installation  of  sleeves  is 
based  on  the  determination  that  LOCA 
evaluations  for  the  licensed  tube  plugging 
level  bound  the  effect  of  a  combination  of 
tube  plugging  and  sleeving  up  to  an 
equivalent  of  the  licensed  SGTP.  For  the 
purpose  of  assessing  the  impact  on  the  non- 
LOCA  safety  analyses  and  the  design 
transients,  it  has  been  determined  that  the 
analyses  and  evaluations  for  the  licensed 
plugging  level  bound  the  effect  of  up  to  the 
equivalent  SGTP  due  to  a  combination  of 
sleeving  and  plugging,  therefore,  the  non- 
LOCA  safety  analyses  and  design  transients 
are  not  adversely  impacted  by  steam 
generator  sleeving. 

The  safety  margins  in  the  analysis  of 
postulated  accident  conditions  and  design 
transients  are  provide  in  the  assumptions  and 
conservatism  in  the  calculations  and 
computer  codes  used  and  in  the  requirements 
and  recommendations  of  the  NRC. 
Accordingly,  based  on  the  information 
outlined  above,  there  is  no  decrease  in  the 
safety  margins  defined  in  the  bases  of  the 
plant  Technical  Specifications. 

Implementation  of  tube  repair  by  sleeving 
will  decreases  the  number  of  tubes  which 
must  be  taken  out  of  service  with  tube  plugs. 
Installation  of  tube  plugs  reduces  the  RCS 
flow  margin,  thus  implementation  of  tube 
repair  by  sleeving  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increased  plugging.  Based  on  the 
above,  it  is  concluded  that  the  proposed 
change  does  not  result  in  a  significant 
reduction  in  a  loss  of  margin  with  respect  to 
plant  safety  as  defined  in  the  Updated  Final 
Safety  Analysis  Report  or  the  bases  of  the 
plant  technical  specifications. 

The  licensee  has  concluded  that  the 
proposed  amendments  meet  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involve  no  significant  hazards 
consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 


Library,  212  W.  Burdeshaw  Street,  P.  O. 
Box  1360,  Dothsoi.  Alabama  36302 

Attorney  for  licensee:  Ernest  L  Blake, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director  Elinor  G. 
Adensam        [I 

Detroit  Edison  Company.  Docket  No.  50- 
341.  Fenni-2,  Menroe  County.  Michigan 

Date  of  amendment  request' 
December  7, 1989 

Description  of  amendment  request 
The  amendment  revises  the  Technical 
Specifications  (TS)  by  removing  the 
existing  footnote  on  the  Limiting 
Condition  of  Operation  to  Section  3.6.4.1 
of  the  TS  which  deals  with  Suppression 
Chamber  Vacuum  Breakers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)]  for  a  proposed 
amendment  to  a  facility  operating 
license.  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probabilify  or  consequences  of  an 
accident  previo^sly  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety 

The  licensee  nas  evaluated  the 
proposed  change  against  the  above 
standards  required  by  50.92.  The 
licensee  concluded  the  following: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
possibility  or  consequences  of  an 
accident  previously  evluated  because 
the  proposed  change  is  more 
conservative.  The  existing  Technical 
Specification  aUows  the  suppression 
chamber  to  drywell  vacuum  breakers  to 
be  manually  opened  for  inerting  the 
containment  and  does  not  require 
closure  of  these  vacuum  breakers  for  up 
to  two  (2)  hours  after  inerting  is 
completed.  The  proposed  change 
prevents  this  operation  by  deleting  the 
LCD's  footnote.  Manually  opening  these 
breakers  bypasses  the  pressure 
suppression  feature  of  the  suppression 
chamber.  The  containment  was  not 
designed  to  contain  the  effects  of  a 
LOCA  if  these  vacuum  breakers  are 
open  prior  to  start  of  a  LOCA. 

(2)  The  proposed  change  does  not 
create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  this 


change  enforces  a  more  conservative 
mode  of  operation,  as  described  in  item 
1,  and  does  not  involve  a  physical 
modification  to  the  plant 

(3)  The  proposed  changes  does  not 
involve  a  significant  reduction  in  safety 
because  the  change  deletes  the  LCO 
footnote  that  allows  manual  opening  of 
the  suppression  chamber  to  diywell 
vacuum  breakers  during  inerting.  This 
enforces  a  more  conservative  mode  of 
operation  as  described  in  item  1. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director:  Robert  Pierson. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request  August 
30.1990 

Description  of  amendment  request 
The  proposed  amendments  would 
replace  the  existing  McGuire  Units  1 
and  2  reactor  coolant  system  heatup  and 
cooldown  limit  curves  with  revised 
curves  (TS  Figures  3.4-2,  3.4-3,  3.4-4,  and 
T3.4-53),  as  well  as  revise  the  reactor 
vessel  surveillance  capsule  withdrawal 
schedule  (TS  Table  4.4-5). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facilify 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated:  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safefy. 

With  regard  to  the  proposed 
amendments,  the  licensee  states  that  the 
changes  do  not  involve  a  significant 
hazards  consideration  and  has  provided 
the  following  in  support  of  that 
determination: 

The  proposed  revision  to  replace  the 
existing  Unit  1  NC  system  cooldown  curve 


with  a  new  curve  (Figure  3.4-4)  that  allows  a 
maximum  cooldown  rate  of  100  degrees-F  is 
consistent  «vith  the  Westinghouse  analysis 
provided  by  Attachment  No.  5  of  our  letter  to 
the  NRC  dated  (anuary  22, 1960.  The  new  ' 
curve  is  based  on  the  results  of  the  reactor 
vessel  surveillance  capsule  analysis  which 
was  performed  in  accordance  with  NRC 
methodology  contained  in  Regulatory  Guide 
1.99,  Revision  2  "Radiation  Embrittlement  of 
Reactor  Vessel  Materials".  The  revision  to 
correct  the  material  basis  data  on  the  Unit  1 
heatup  limit  curve  is  an  administrative 
change  to  correct  a  previous  revision  error. 
This  revision  is  also  based  on  data  provided 
in  the  capsule  analysis.  Implementation  of 
the  proposed  Unit  1  cooldown  limit  curve  and 
the  corrected  heatup  limit  curve  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  nor  will  it 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated,  nor  will  a  margin  in  safety  be 
reduced  because  the  curves  are  based  on 
analysis  performed  in  compliance  with 
Regulatory  Guide  1.99,  Rev  2.  Compliance 
with  this  NRC  approved  methodology  when 
calculating  the  new  pressure-temperature 
limits  ensures  reactor  vessel  integrity  is 
maintained.  Shifting  the  cooldown  limit  to 
reflect  the  change  in  material  toughness  due 
to  irradiation  using  NRC  approved 
methodology  meets  the  requirements  of  10 
CFR  50  Appendix  G.  "Fracture  Toughness 
Requirements"  to  provide  adequate  margins 
of  safety  during  any  condition  of  normal 
operation,  iitcluding  operational  occurrences 
and  system  hydrostatic  tests,  to  which  the 
pressure  boundary  may  be  subjected  over  its 
service  lifetime. 

The  proposed  revision  to  replace  the 
existing  Unit  2  NC  system  heatup  and 
cooldown  Umit  curves  with  new  curves 
(Figures  3.4-3  and  3.4-5)  incorporates  new 
pressure-temperature  operating  limits  based 
on  the  Unit  2  reactor  surveillance  capsule  (X) 
analysis.  These  curves  are  conservative  with 
respect  to  the  existing  pressure-temperature 
operating  limits.  The  new  curves  reflect  the 
change  in  material  toughness  of  the  reactor 
vessel  due  to  irradiation  effects.  Additionally, 
the  curves  are  based  on  the  results  of  reactor 
surveillance  capsu'e  analyses  performed  by 
Westinghouse  using  the  NRC  approved 
methods  described  in  Regulatory  Guide  1.99. 
Revision  2.  Implementation  of  the  proposed 
curves  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated,  nor  will 
it  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated,  nor  will  a  margin  in  safety  be 
reduced  because  the  curves  are  based  on 
analysis  performed  in  compliance  with 
Regulatory  Guide  1.99,  Rev  2.  Compliance 
with  this  NRC  approved  methodology  when 
calculating  the  new  pressure-temperature 
limits  ensures  reactor  vessel  integrity  is 
maintained.  Shifting  the  heatup  and 
cooldown  limit  to  reflect  the  change  in 
material  toughness  due  to  irradiation  using 
NRC  approved  methodology  meets  the 
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re4|dmMntB  of  won  so  Appendix  G 
"FnictaR  ToHghnesa  RsqutovmeiriB"  to 
provide  adaqoste  lawgiiw  of  safety  dving 
any  coodilion  of  norma  I  operatten,  RicMing 
operationat  occwrences  and  aystem 
hydrostatic  tests,  to  which  the  pressure 
boundary  auy  be  subiccted  over  its  service 
lifetime! 

The  proposed  reviskm  to  TS  Table  4.4-5 
w31  update  the  reactor  vessel  svrveiilance 
capsule  withdrawal  sdiedule  wirich  identifies 
the  capsules  already  removed  and  future 
capsule  with<kawal  dates.  The  table  has  also 
been  updated  to  include  the  Unit  2  lead 
factors  based  on  the  Westinghouse  analysis 
of  the  Unit  2  reactor  surveillance  capsule  (X). 
Updating  the  capsule  removal  schedule 
would  not  involve  a  significant  increase  in 
the  probabihty  or  consequences  at  an 
accident  pravionsiy  evaluated,  nor  will  it 
create  the  posafaility  of  a  new  or  different 
kind  of  accident  from  any  previouaty 
evalaated.  noi  will  a  aiargin  in  safety  be 
reduced  becaose  this  revision  complies  with 
ASTM  E1S5-82.  "Standard  ftactice  for 
Conducting  Surveillance  Tests  for  Li^ 
Water  Co^ed  Nuclear  Powered  Reactor 
Vessels"  which  is  approved  by  NRC  as 
described  in  10  CFR  50  Appendix  H.  "Reactor 
Vessel  Material  Survetllaace  Program 
Requirements^" 

Tbe  Ccnnussion  has  made  a 
preliminary  review  of  the  licensee's  no 
signincant  hazards  ctmstderation  and 
agrees  with  the  licensee's  determination. 
Accordingly,  the  Commission  proposes 
to  determine  Aat  the  proposed 
amendments  do  not  involve  •  significant 
hazards  coosideraticMi. 
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location:  Atkins  Library,  Umversity  of 
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NRC  Profect  Director  David  B. 
Matthews 

Duquesae  Light  ConqMny.  Docket  No. 
50-334,  Beaver  Valley  Power  Statioa, 
Unit  No.  1,  Shippingort.  Puiasylvania 

Date  of  amendment  request  June  12. 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
TechnioaJ  Specification  Section  3.4.9.3 
relating  to  Ovetpressore  Protectian 
Systems.  Specifically,  the  amendment 
would  replace  the  singie  raaximom 
setpoint  specified  for  the  power- 
operated  rdief  valves  (PORVs)  widi  a 
variable  setpoint  which  would  be  a 
function  of  reactor  coolant  system 
temperature.  A  new  Figure  3^4-4  would 
be  added  to  specify  the  temperature 
dependent  maximum  PORV  setpoint 

Bases  Sections  3/4  4.9  and  3/4  4.11 
woald  also  ^  revised  to  reflect  the 
change  dejiJbed  above. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92(c),  this 
means  that  the  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a}  and  has  concluded  diat 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  provide  a  variable 
setpoint  for  the  PORVs  to  protect  the 
reactor  coolant  system  from  low- 
tesBperature  overpressure  transients.  The 
variable  setpoint  proposed  would  still 
prevent  exceeding  the  temperatore- 
pressure  operating  Hmits  determined  in 
accordance  with  Appendix  G  to  10  CFR 
Part  sa  As  such,  the  variable  setpoint 
affords  the  same  protection  against  low 
temperature  overpressure  transients  as 
the  single  setpoint. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  diHerent  kind  of  accident 
from  any  accident  previously  evaluated 
(10  CFR  50.92(c)(2))  because  the 
proposed  changes  would  still  provide 
protection  lo  tite  reactor  coolant  sjrstem 
against  britde  fracture. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3)]  because  tbe  proposed 
changes  would  still  provide  protection 
against  brittle  fracture  of  the  reactor 
coolant  system  in  accordance  with 
Appendix  G  to  10  CFR  Part  50. 

Local  Public  Document  Room 
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Duquesne  Light  Company.  Docket  No. 
50-412.  Beaver  Valley  Power  Station, 
Unit  No.  2.  SUppingxirt,  Peonsylvaoia 

Date  of  amendment  reqaest  June  11. 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
certain  provisions  in  the  Beaver  Valley 
Power  Station,  Unit  No.  2  Technical 
Specifications  (TSs)  relating  to  the 


heatup  and  coddown  rates  and  reacttv 
coolant  system  pressure/temperature 
limits.  Specifically,  die  proposed 
amendment  would  modify  TS  Figures 
3.4-2  and  3.4-3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amembnent 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92(c).  this 
means  that  the  operation  of  the  facility 
in  accOTdance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a)  and  has  concluded  that: 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(cKl)l  The 
proposed  operating  limits  account  for  the 
cumulative  effects  of  radiation  on  the 
reactor  pressure  vessel  material 
properties.  The  proposed  limits  have 
been  developed  using  the  methods 
presented  in  Regulatory  Guide  1.99  (Rev. 
2),  which  presents  an  approved  method 
for  determiniitg  the  heatup/ cooMowm 
operational  limits.  Application  of  this 
regulatory  guide  ensures  m  adequate 
margin  of  safety  to  prevent  non-ductile 
failure  of  the  reactor  pressure  vessel. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated 
(10  CFR  S0.92(c)(2))  because  application 
of  Regulatory  Guide  1.99  (Rev.  2) 
provides  sufficient  margin  to  eiuure  that 
ttte  failure  probability  of  the  reactor 
pressure  vessel  is  safficiently  low  and 
can  be  exchided  from  consideration  in 
accident  analyses. 

C.  The  changes  do  not  mvolve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3)).  The  required  margins  for 
safety  are  specified  by  Appendix  G  to  10 
CFR  Part  SB  and  are  maintained  by  the 
proposed  amendment 
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Duquesne  Light  Company,  Docket  Nos. 
50-334  and  50-412,  Beaver  Valley  Power 
Station.  Unit  Noe.  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request  June  14. 
1990 

Description  of  amendment  request 
The  proposed  amendments  would 
modify  the  Beaver  Valley  Power  Station 
Unit  1  and  Unit  2  Appendix  A  Technical 
Specifications  (TSs)  relating  to 
shutdown  elecMcal  power  systems  as 
follows: 

1.  The  UMTTING  CONDITIONS  FOR 
OPERATION  of  TS  Section  3.8.2.2  would 
be  revised  to  clearly  specify  the  trains  of 

*  equipment  to  be  operable,  and  a 
requirement  would  be  added  for  the  120- 
Volt  AC.  Vital  Bus  to  be  energized  from 
its  associated  inverter  connected  to  a 
D.C  bus. 

2.  The  UMITING  CONDITIONS  FOR 
OPERATION  of  TS  Section  3.8.2.4  would 
be  revised  to  clearly  specify  the  trains  of 
equipment  to  be  operable. 

3.  The  APPLICABILITY  of  TS  Sections 
3.8.1.2, 3.8.2.2,  and  3.8.2.4  would  be 
extended  to  include  when  either 
irradiated  fuel  is  being  moved  or  when 
other  loads  are  being  moved  over 
irradiated  fuel  while  no  fuel  is  in  the 
reactor  vessel 

4.  The  ACTION  sUtemenU  of  TS  Sections 
3.1.8.2,  3.8.^2  and  3A2.4  would  be 
extended  to  include  limitations  on  the 
movement  of  irradiated  fuel  or  loads 
over  irradiated  fuel,  and  the  requirement 
to  establish  contalmnent  integrity  would 
be  deleted. 

Bases  Sections  3.8.1.2. 3.8.2.2,  and 
3.8.2.4  also  would  be  modified  to  reflect 
the  proposed  changes  described  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideratioiL  Under  the  Commission's 
regulations  in  10  CFR  60.92(c),  this 
means  that  the  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a]  and  has  concluded  that: 
A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  would  not 
diminish  the  reliability  or  availability  of 
the  A.C.  or  O.C.  distribution  systems  or 
otherwise  affect  the  manner  by  which 
these  systems  are  operated.  The  changes 


clarify  equipment  operability  and  add 
additional  applicability  requirements. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated 
(10  CFR  50.92(c)(2))  because  they  do  not 
affect  the  manner  by  which  the  facility  is 
operated.  The  proposed  changes  merely 
clarify  operability  and  add  applicability 
requirements. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  proposed 
changes  do  not  affect  the  manner  by 
which  the  facility  is  operated  or  diminish 
the  availability  or  reliability  of  the 
electrical  distribution  systems. 
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Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Aricansas  Nuclear  One,  Unit  1,  Pope 
Coimty.  Arkansas 

Date  of  amendment  request  August  8, 
1990 

Description  of  amendment  request 
The  proposed  amendment  woidd  revise 
License  Condition  2.c.(l)  to  increase  the 
authorized  steady-state  reactor  core 
power  level  to  a  maximtmi  of  2568 
megawatts  thermal  (100%  of  full  power) 
fiom  the  current  restriction  of  2054 
megawatts  thermal  (80%  of  full  power). 
Two  separate  issues  are  involved  in  the 
return  to  100%  power;  a  High  Pressure 
Injection  (HPI)  line  break  mitigation  and 
the  adequacy  of  Net  Positive  Suction 
Head  (M>SH)  for  the  Low  Pressure 
Injection  (LPI)  pimip  ahd  the  Reactor 
Building  Spray  (RBS)  pump. 
Additionally,  the  proposed  amendment 
would  revise  the  'Technical 
Specifications  to  reflect  an  increase  in 
the  Borated  Water  Storage  Tank 
(BWST)  level  and  to  revise  the  nimiber 
of  High  Pressure  Injection  motor 
operated  valves  referenced  in  the 
Technical  Specifications.  This 
amendment  request  supersedes  the 
September  26, 1989  request  which  was 
previously  noticed  on  November  1. 1989 
(54  FR  46140). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c). 

A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 


with  the  proposed  amendment  woidd 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

Criterion  1  -  Does  Not  Involves  (SIC)  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  since  previously  analyzed  events 
remain  essentially  unaffected,  as  described 
previously  in  the  discussion  of  the  proposed 
changes.  Increasing  reactor  power  to  100% 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  as  the  proposed 
modification  to  the  HPI  system  ensures 
adequate  flow  to  provide  for  accident 
mitigation.  The  increase  in  BWST  level  along 
with  operator  action  to  throttle  RBS  valves  to 
a  specified  flow  will  provide  adequate  NPSI 
[SIC]  for  RBS  and  LPI  pumps  thus  not 
increasing  the  consequences  or  probability  of 
an  accident  previously  evaluated. 
Modifications  to  the  HPI  system  piping  have 
been  designed  to  the  same  criteria  as  the 
currently  installed  components  such  that 
these  changes  to  the  facility  design  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The 
reanalysis  [SIC]  performed  demonstrate  that 
the  ANO-1  HPI  configuration  along  with 
specified  operator  actions  provide  adequate 
core  cooling  in  the  event  of  a  complete  HPI 
line  break  at  an  operating  power  level  of 
100%  in  accordance  with  our  Appendix  K 
LOCA  evaluation  model. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  fiom  any  Previously 
Evaluated. 

A  change  in  the  reactor  building  spray  flow 
or  the  borated  water  storage  tank  inventory 
requirements  does  not  establish  a  new 
accident  precursor. 

The  increase  of  reactor  power  to  100%  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  as  the  design  changes  and 
changes  in  operator  actions  under  accident 
conditions  are  consistent  with  or  bounded  by 
the  analyzed  actions.  Changes  to  the  HPI 
system  serve,  to  reestablish  the  design  basis 
and  provide  no  new  release  paths  and 
introduce  no  new  failure  mechanisms. 
Therefore  no  new  or  different  kind  of 
accident  is  created  by  these  changes. 

Criterion  3  -  Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  of 
Safety 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  the  anticipated  system  responses,  as 
summarized  in  the  discussion  of  the  proposed 
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chnnflM.  mn  rniwnnrafiift  rrilh  mmtrt  In  thr 
accUeBt  aHdyKB  ml  rapBHOl  e^  aunor 
changn  to  tka  ftwiamaif  aimiynd  reaoHs. 
Increnii%Nactsr  pswfli  to  vnx  wiil  aot 
significantly  reduce  tW  macgia  of  safety  aa 
the  proposed  nuxfificatkns  and  associated 
operator  acttons  wiR  mitigate  the 
conseq«ences  of  an  accident  as  previously 
analyzied.  Increasing  tiw  inventoty  in  (tie 
BWST  aloag  wi*  opvalor  actio*  to  throttle 
the  RBS  vahna  to  a  spadfiad  lew  wiH 
provide  ods^uate  M>SH  daiias  RB  sioap 
recirculation  such  that  adequate  margiR  wSl 
be  maiBtained.  The  reanalyais  of  the 
Appenifix  K  LOCA  Evaluation  model  has 
shown  that  the  current  margin  to  safety  for 
lOOT  power  operation  is  preserved,  tneiefore 
no  significant  reduction  in  the  margin  to 
safety  is  incurred.  An  acceptable  margin  has 
been  demonstrated  l^  analysis  such  that  Ae 
previous  potver  resMction  is  no  longer 
required. 

Tberefbre,  based  on  the  teaaatmg 
presented  abore  and  tfie  prerioog 
discussioa  of  the  amendioent  retjnest 
the  licensee  determined  tfiat  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  ao  stgnificant  hazards 
consideratioii  detenninatioa  analysis 
and  agrees  with  its  condueion. 
Therefore,  the  staff  proposed  to 
determine  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 
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Entergy  Operatiau,  !■&.  Dsdtet  N«.  Slk 
313,  Aiknaas  Nwlear  Om,  IMt  t  Pop* 

County.  Arkansas 

Date  of  amendment  request:  August  8, 
1990 

Description  of  amendment  request: 
The  proposed  amendment  revises 
portions  of  Technical  Specificatioo  2.1 
(Safety  Linuts.  Reactor  Core),  2.3 
(Limiting  Safety  SysteiB  Settings, 
Protective  lastnimentation),  3.1.7 
(Moderator  Temperatwe  Coefficient  of 
Reactivity),  and  3.5.2  (Control  Rod 
Group  aiid  Power  Distribution  LimitsJ. 
The  proposed  changes  are  needed  to 
support  the  reload  for  Cycle  10. 

Basis  for  proposed  ao  ugnificaat 
hazards  consideratioo  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  ia  10  CFR  5Q.92(c).  A  proposed 
amendmcnl  to  an  operating  Ikenae  for  a 
fadtity  involves  no  significant  hazanls 


consideratton  if  operatitm  of  die  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  ao  accidenl  previously 
evaluated:  or  (2)  oeate  the  possibtlify  of 
a  new  or  diSoent  kind  of  aocidrait  from 
any  accident  previonsly  evahiaitei^  or  (3) 
involve  a  significant  reduction  in  a 
mar^  of  safety.  The  licensee  provided 
an  analysis  diat  addressed  the  above 
three  standards  in  the  amendment 
application. 

Criterion  1  -  Does  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 

Evaluated 

Section  7  of  the  Cycle  10  Reload  Report 
presents  the  results  of  an  evaluation  of 
accidents  addressed  in  the  ANO-1 FSAR.  The 
evaluation  demonstrates  that  changes  in  the 
fuel  cycle  design  and  the  corresponding 
proposed  Technical  Specification  changes  da 
not  involve  a  significant  increase  in  Ae 
probability  or  conseqaeaces  of  an  accident 
previously  evaluated.  All  of  the  radiotogicat 
consequences  are  lower  than  the  NRC 
acceptance  criteria  of  NURTO-MOO.  The 
traasieBt  cvaluatioo  of  Cycle  10  is  boonded 
by  previously  accepted  analyaes. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Accident  Previously 
Evaluated 

The  proposed  changes  *«nild  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previeasly  analyzed.  The 
Technical  Specification  cfaaogcs  are  minor 
limit  and  setpoint  changes  and  resalt  in  no 
significant  changea  to  the  operatioB  of  the 
unit. 

Criterion  3  •  Does  Not  Involve  a 
Significant  Reduction  in  a  Margin  of 
Safety 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since,  as  shown  in  the  Reload  Report,  Cycle 
10  setpoints.  safety  limits  and  limiting  safety 
system  settings  provide  the  same  margns  of 
safety  as  previous  core  reloads.  The  NRC 
accepted  methodtdogy  tor  estabhsiting 
Technical  Specification  Limiting  Conditions 
for  Operation  assure  that  the  Final 
Acceptance  Criteria  ECCS  limits  will  not  be 
exceeded  nor  will  the  thermal  design  criteria 
be  violated. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous 
discussion  of  the  amendment  request, 
the  licensee  determined  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideration. 
The  IWC  staff  has  reviewed  the 
licensee's  no  si^ficant  hazards 
consideration  determination  analysts 
and  agrees  with  its  condnsion. 
Therefore,  the  staff  proposes  to 
determine  that  the  requested 
amendment  mvolves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
locotton:  Tomlinson  library.  Arkansas 


Tedi  University.  Rosselhnlle.  Arkansas 
72801 

Attorney  for  h'censee:  ^fit^olas  S. 
Reynolds.  Esq.,  Bishop,  Cook,  Ponell,  ft 
Reynolds.  1400  L  Street.  NL  W.. 
Washington.  DC  20005-3502 

NRC  Profect  Director  Theodore  R. 
Quay.  Acting 

Guff  States  Utilities  Company.  Dockal 
No.  50-458,  River  Bend  Station.  Unit  1 
West  Feliciana  Parish.  Loutetana 

Date  of  amendment  request:  August 
22.1990 

Description  (^amendment  requeat 
License  Condition  C.5.a  to  Fadlity 
Operating  License  NPF-47  for  the  River 
Bend  Station  (RBS)  prohibits  use  of  (he 
steam  condenising  mode  (SCM)  of 
Residual  Heat  Removal  (RHR)  without 
prior  written  NRC  approval  Golf  States 
Utilities  Company  (GSU>  has 
determined  that  the  SCM  of  RWl  is  not 
required  for  safe  operation  of  RBS  and 
does  not  intend  to  use  this  mode  of 
opera  tion*in  the  future.  GSU  plans  to 
permaoenUy  disable  the  SCM  of  RHR  by 
welding  an  KSME.  lU.  Division  1 
qualified  phi«  in  boA  the  steam  linn  to 
the  RHR  heat  exchangers.  The  proposed 
amendment  would  modify  TetAnical 
Specifications  3/4.3.7.4  and  3/4.3.2  to 
delete  maintenance  and  surveillance 
requirements  for  three  of  the  Jsabled 
valves  on  the  remote  shutdown  panel 
and  to  establish  a  final  trip  setpoint  and 
allowable  value  for  the  Hi^  RFfil/ 
Reactor  Coolant  boiation  Caoting 
(ROC)  steam  line  flow  for  RCIC 
isolation. 

Basis  for  proposed  no  sigaificaat 
hazards  consideration  determinatioa: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideratian  exists 
as  stated  in  10  CFR  Sa92(c).  A  proposed 
amendmoit  to  an  operating  bcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  m 
consequences  of  an  accident  ;H%viously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  bcensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

1.  The  proposed  change  would  not 
significantly  increase  the  probability  or 
conseqeences  of  an  accident  because; 

The  only  accident  involving  the  steam 
condensing  mode  of  IWR  is  the  high  energy 
line  break  ftflOJIl  in  the  steam  tunnel  and 
auxiliary  building.  Bfonks  wiH  be  wefded  in 
the  steam  supply  lines  to  the  RHR  haat 
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exchangers.  The  fafanks  will  be  fobricaled 
and  installed  to  the  aaass  quality 
requiraments  OS  tbe  origiDal  piptog  and  have 
been  analytically  qualified  to  Om 
requirements  df  ASMS  lU.  Div.  I  Subsections 
NA  and  NC  (CSU  Calculatkm  No.  12210- 
NP(CVAX-13Ar  5  Rav.  4.  Addendum  B).  The 
steam  line  piping  supports  were  reviewed  for 
the  added  weight  of  &e  Uanks  and  found 
acceptable.  Narmally  open  drain  Unes  will  be 
installed  to  keep  the  Krw  drained  in  the  event 
that  the  downsteam  vahres  leak. 

Since  the  blanks  are  faistalled  in  the  steam 
tunnel,  a  HELB  in  the  swdliaiy  building  due 
to  the  rupturs  of  steam  line  to  the  RHR  heat 
exchangers  is  no  kmger  poasibla.  The  HELB 
of  the  steam  lines  to  die  steam  tunnel  and  of 
the  RCIC  (Reactor  Core  laolatioa  Cooling] 
steam  suf^tly  Hna  in  the  auxiliary  buiMing 
have  been  previously  evaluated  and  this 
analysis  is  not  affected. 

The  HELB  of  the  steam  supply  line  is 
terminated  by  the  closure  of  the  containment 
isolation  valves  l£51*MOVF083  and  064. 
This  modification  does  not  affect  the 
operabiUty  <^  these  valves  or  associated 
instrumentation.  GSU  has  re-evaluated  the 
setpoint  of  the  RHR/RQC  steam  Hne  flow- 
high  isolation  instrumentation  and  concluded 
that  dse  existing  setpoint  is  adequate.  This 
conclusion  is  based  upon  the  mass  and . 
energy  releass  calcolatioBS  for  stean  Une 
breaks  in  the  steam  timnel  and  auxitiaiy 
building  (GSU  Cah»latkma  12210^S-16M. 
ES-211  and  BS-212).  These  cakulations 
indicate  that  for  a  break  of  the  4"  RQC  steam 
supply  Une  ta  the  svxiUaiy  bniUing.  the 
existing  trip  satpoint  would  be  sxcesded 
within  0.1  seconds  after  die  break  and  that 
flow  wouM  b«  terminated  by  closure  of  the 
containment  teolatioa  valves  witliin  12 
seconds.  Lowering  the  existing  setpoint 
would  not  significantly  increase  the  response 
time  of  the  containment  isolation  valves  or 
decrease  the  faiventory  lost  through  the  break. 
All  equipment  in  die  area  is  qaalified  based 
on  the  existing  setpoint  and  calculated 
Inventory  loss.  No  increase  in  oSsite  release 
rates  in  excess  of  thoee  previously  calculated 
would  occur  as  a  result  of  maintaining  the 
existing  setpnnt.  Based  upon  the  above  GSU 
concludes  riiat  the  current  setpoint  of  60.7 
inches  Hi  is  adequate  and  should  become  the 
permanent  setpoint. 

VaWes  lBl2*MO\fF052A. 
lEl2*MOVP0Sffl.  and  1E12*MOVP02«A  were 
identified  in  the  Fire  Hazards  Analysis  as 
valves  that  smst  not  spuriously  reposition 
during  a  fire  event.  To  ensure  that  these 
valves  could  be  placed  in  Ow  ootrect  positton 
during  a  fireevoit  control  switches  ht  these 
valves  were  fcicluded  on  the  remote 
shutdown  panel.  Spurious  repositioning  of 
lE12*MOVFQ62A  or  TB  oould  result  in  an 
interfacing  system  IjOCA  (Loss  of  Coolant 
Accident]  (Wash  1400.  Event  V).  ^nirions 
repositkwliv  of  lEl2*MOVF02aA  couhl 
result  in  an  overpreaeuiization  of  the  RCIC 
fvmp  suction  piping. 

With  the  ta^ilenwntation  of  MR  W-0206. 
the  above  evanto  are  ao  loQger  posaiMe.  The 
welded  blank  in  the  RHR  steam  supply  Unes 
.   remove tbepoasibiUty of dMinterfaciag 
system  LOCA.  ragardteaa  of  the  poaitioa  of 
1E12*MOVF062A  or  &  Hectrically  disabling 
1E12^0VFQ28A  ensures  that  the  valve  can 
not  spurious^  open  during  a  fire  event 


A  review  of  the  traaaiant  analyses 
(Chapter  IS  of  SAR  {Safety  Analysis  Rqmrt)) 
indicates  that  no  eraifil  has  been  taken  for 
the  TSCM.  In  particular,  a  review  of 
Calculation  12210-ES-14(M)  indicates  that  the 
radtolof^col  consequences  (rf  an  MSIV 
isolation  event  as  analyzed  in  SAR  Section 
15.X4.2  dk!  not  ttkt  credit  for  TSCM  of  RHR. 
Therefore,  die  efimination  of  this  mode  of 
operaticn  will  not  affect  the  radtotogical 
consequences  as  reported  to  the  SAR  Section 
15.2.4.5  for  the  MSIV  isolation  event 

The  only  analysis  which  may  be  impacted 
by  the  permanent  disabling  of  SCM  is  the 
number  of  main  steam  SRV  cydes  fbUowing 
an  MSIV  isolation.  The  SRV  cyde  analysis 
has  been  repeiformad  assuming  that  the  SCM 
is  unavailable  (GSU  Calculatkm  No. 
Cl3.18.14J)*lft4)).  The  value  obtained  is  not 
greater  than  the  current  value  of  15  used  in 
Section  A.6AJ)  of  the  SAR. 

It  is,  therefore,  concluded  that  diis 
modification  does  not  tavohre  a  signiflcant 
tociease  to  the  probability  or  consequence  of 
anacddent 

2.  The  profiosed  change  would  not  create 
the  posaibiUty  of  a  new  or  different  kind 
of  accident  Cram  any  |vevioualy 
evaluated  because: 

The  design,  fabrication  and  installation  of 
welded  blank  will  be  to  the  same 
requiremento  as  the  origtoal  piping.  Design 
haa  been  analytically  quaUfied  to  the 
requiremento  of  ASME  ID.  Div.  I  Sufaaections 
NA  and  NC  (Calculatkm  No.  12210-NP(C)- 
AX-13A-6.  Rev.  4.  Addendum  B).  Measures 
have  been  taken  to  ensure  that  the  piping 
designed  for  steam  service  remains  drained. 
No  new  or  different  relationships  or 
inteifaces  with  other  systems  or  componente 
have  been  created  which  could  result  in  a 
new  or  difbrsnt  type  of  accident 

3.  The  proposed  change  would  not  tovolve 
a  significant  reduction  to  the  margto  ot 
safety  because: 

There  are  no  Tedinical  Specification 
requiremento  for  the  SCM  of  RHR  to  be 
operable.  Alsa  this  oMxie  is  not  a 
requirement  for  any  other  system  required  to 
be  operable  per  the  Tecfaniod  Specificatimis. 

Technkal  Spedflcatioo  Sectkm  S/4J.2. 
"Isotation  Actuation  Instrumentation.'* 
specifies  that  the  RHR/RCIC  steam  line  flow- 
h^  trip  setpoint  be  lina  than  or  equal  to  00.7 
inchea  of  water.  This  setpotot  ha*  been  re- 
evaluated based  on  a  tower  [than]  nonaally 
expected  maximum  flow  with  the  SCM  (rf 
RHR  disabled.  A  review  of  the  maaa  and 
energy  releeae  calcutotioos  for  a  break  of  the 
4'  RCIC  steam  supply  Une  to  the  auxiUary 
buikUi«  (GSU  Cakulations  12210^8- 1«2-1. 
ES-211-0  and  ES-212-0)  todtoates  that  the 
containment  iaototioa  valves  vrouM  perform 
their  function  %vitluh  the  same  time  frame  as 
previously  analysed.  There  woukl  be  no 
increase  to  offsito  release  rales. 
Environmental  conditions  to  the  RCIC  steam 
Une  areas  an -not  affected. 

Based  on  the  above  it  is  (the  Ucensee] 
condodad  that  the  margins  of  safety  aa 
defined  to  the  baato  of  the  Technical 
Specifications  is  not  affected.  In  condusion 
the  proposed  change  does  not  increase  the 
probabflity  or  consaquenoaa  of  a  previously 
evaluated  aocklent  nor  will  it  create  a  new  or 
different  type  of  acddaat  based  on  the 
following: 


1.  The  existing  RHR/RCIC  High  Stoam 
Plow  trip  setpotot  is  acceptable  and  will 
ooBtiiMM  to  work  properly  to  isolate  the 
steem  supply  line  to  a  timely  manner. 

2.  PossibiUty  of  a  HELB  to  the  auxiUary 
buQding  due  to  a  rapture  of  the  aupfMy 
steam  RHR  line  lor  SCM  has  been 
diminated 

3.  Design,  fabrication,  and  installation  of 
the  wdded  blanks  has  been  analyttoally 
qualified  to  the  requiremento  of  the 
ASME  Coda. 

4.  SRV  cycle  analysto  has  been 
reperfomied  and  found  to  match  die 
current  vdue  given  to  the  USAR. 

5.  SCM  of  RHR  is  not  a  Technical 
Spedflcation  requirement  nor  is  it 
required  to  be  operable  to  support  any 
other  system. 

ft.  The  SCM  of  RHR  is  not  required  by  the 
USAR  to  support  any  transient  or 
acddant  analysis.  lU  deletton  wiU  not 
affect  the  safe  shut-down  of  the  plant  or 
the  capatiflity  to  maintain  the  plant  to  a 
safe  shutdown  condition. 
The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideratioB 
detemdnatioii.  Based  on  the  review  and 
the  above  tiiscussions.  the  staff 
proposes  to  detennine  that  the  proposed 
changes  do  not  involve  ■  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
locatioti:  Government  DocninenU 
Department.  Looisiana  State  Unhrersity, 
Baton  Rouge.  Loidsiana  70803 
Attorney  for  licensee:  Mark 
Wetterhahn.  Esq..  Bishop.  Cook,  Purcell 
and  Reynolds.  1401  L  Street.  N.W.. 
Washington.  DC  20005 

NRC  Project  Director.  Christopher  L 
Grimes 

Northeast  Nuclear  Enscgy  ComiMny, 
Docket  No.  50-245.  MiDstoae  Nttdaar 
Power  Statkm,  Uidt  No.  1,  New  Loadoa 
County,  Connecticut 

Date  of  amendment  request-  Augtut 
22,1990 

Description  of  amendment  request 
The  proposed  change  to  the  Tedmical 
Specifications  (TS)  would  revise  the 
definition  of  surveillance  fai  TS  l.aX  by 
deleting  die  requirement  that  the 
combined  time  interval  for  any  three 
consecutive  surveillance  intervals  Is  not 
to  exceed  3.25  times  the  specific 
surveillance  intervaL  This  TS  change 
request  was  made  in  response  to 
Generic  Letter  (GL)  80-14.  "Line-Item 
Improvemento  in  Technical 
Specificadons  -  Removal  of  the  3.25 
Limit  on  Extending  Surveillance 
Intervak." 

Basis  for  proposed  ao  signifioant 
hazards  consideration  determinatiaa: 
The  licensee  has  reviewed  the  proposed 
change,  in  accordance  with  10  CFR 
50.92,  aiid  has  ccocluded  that  it  does  sot 
involve  a  significant  hasards 
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coBsideraUon  in  that  this  change  would 
not: 

1.  Involve  a  Bignificant  increaM  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed  The 
proposed  change  would  remove  the  3^ 
hmit  on  extending  surveillance  intervals 
in  accordance  with  the  guidance 
contained  in  Generic  Letter  89-14.  TUs 
change  would  not  involve  any  change  to 
the  actual  surveillance  requirements, 
other  than  a  small  increase  in  the 
maximum  allowable  average 
surveillance  interval  The  increase  in  the 
probability  of  failure  of  components  and 
systems  that  would  result  from  longer 
average  surveillance  intervals  are  within 
the  range  of  expected  variations  in  the 
calculated  failure  probabilities 
associated  with  anticipated  changes  in 
plant  configuratiaa  during  normal 
operation  uid  would  not  significantly 
impact  the  probability  of  any  accident 
The  reliability  ensured  through 
surveillance  activities  following  the 
proposed  change  would  not  be 
significantly  d^paded  beyond  that 
obtained  from  surveillances  performed 
within  the  3^  limit  Therefore,  this 
change  would  not  significantly  increase 
the  probability  of  occurrence  or  the 
consequ«ices  of  an  accident  previously 
evaluated 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  The  proposed 
change  would  not  alter  the  method  of 
operating  the  plant  or  change  the  way 
the  surveillance  requirement  is 
performed.  The  proposed  change  would 
allow  a  surveillance  interval  to  be 
extended  at  a  time  diat  conditions  an 
not  suitable  for  performing  die 
surveillance.  No  new  failure  modes  an 
introduced  Therefore,  this  change  would 
have  no  effect  on  the  possibihty  of 
creating  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  would  not 
involve  any  change  to  the  actual 
surveillance  requirements.  The  reliability 
ensured  through  surveillance  activities 
would  not  be  significantly  degraded 
beyond  that  obtained  from  the  specified 
surveillance  interval  Therefore,  it  is 
concluded  that  operation  of  the  facility  in 
accordance  with  the  proposed  change 
would  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed,  and 
concurt  in.  the  licensee's  statement 
regarding  significant  hazards 
considerations  associated  with  this 
proposal  Accordingly,  the  staff  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
sipiificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  YaQey  State  Technical  College, 
574  New  London  Turnpike,  Norwich 
Connecticut  06360. 


Attorney  for  licensee:  Gerald  GarfiehL 
Esquire,  Day,  Berry  ft  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

NocdMast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  aMSS,  MiUstoiM  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request  August  7. 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specification  Section 
3.9.3  Jt  to  require  the  Spent  Fuel  Pool 
(SFP)  bulk  temperature  be  maintained 
below  140  degrees  F  at  all  times.  Action 
statements  would  be  added  to  require 
immediate  actions  to  restore  the 
temperature  below  140  degrees  F  and  to 
record  SFP  temperature  at  least  once  per 
4  hours  if  the  Limiting  Condition  for 
Operation  (LCO)  would  not  be  satisfied. 
The  surveiUance  requirement  would 
also  be  revised  to  monitor  the  SFP 
temperature  every  12  hours.  In  addition, 
the  Bases  Section  3/4  J.3  would  be 
modified  to  reflect  the  proposed  changes 
to  Technical  Specification  3.9.3.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  reviewed  the  proposed 
change  in  accordance  with  10  CFR  50.92 
and  has  concluded  and  the  staff  agrees 
that  it  does  not  involve  a  significant 
hazards  consideration  in  that  the  change 
would  nob 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed 

The  current  Technical  Spedfication  LCO  is 
applicable  in  Modes  5  and  6  with  the  most 
recent  1/3  core  offload  decayed  less  than  504 
houn  fit>m  subcriticality.  There  is  no  LCO  on 
SFP  cooling  for  times  greater  than  504  houn 
or  in  other  modes.  Since  the  proposed  change 
requires  that  the  SFP  temperatiuv  be 
maintained  below  140  degrees  F  at  all  times, 
this  LCO  is  more  restrictive  for  times  greater 
than  504  houn  in  Modes  5  and  6,  or  at  any 
times  in  all  other  modes. 

The  only  design  basis  accident  considered 
for  the  SFP  is  the  fuel-handling  accident  The 
.  proposed  changes  do  not  affect  the 
consequences  of  the  fuel-handling  accident 
The  other  relevant  event  analyzed  in  the 
design  basis  of  the  SFP  cooling  system  is  a 
complete  loss  of  the  SFP  cooling  (Final  Safety 
Analysis  Report  (FSAR  Section  9.5.3.3).  Two 
trains  of  the  SFP  cooling  system  can  maintain 
the  SFP  temperative  below  131  degrees  F. 
However,  even  assuming  the  initial  pool  - 
temperature  is  at  140  degrees  F  when  the  SFP 
cooling  is  lost  the  minimum  time  to  boiling 
(212  degrees  F)  is  estimated  to  be  84  hours. 
This  estimate  assumes  a  normal  1/3  core  off- 
load and  does  not  credit  any  passive  heat 
losses.  With  the  emergency  heat  load  (i.e., 
complete  core  off-load)  on  the  SFP  under  the 
same  cimunstances,  the  minimum  time  to 
boiling  is  estimated  to  l>e  3;5  hours.  Both 


times  to  botiing  (8.5  and  3.5  hours)  are  '       ' 
sufficient  for  the  operator  to  reinitiate  the 
SFP  coohng  or  line  up  {Shutdo%im  Cooling] 
SDC.  It  should  be  noted  Technical 
Specification  3.9.3.3  requires  that  the  reactor 
be  maintained  in  Modes  5  and  8  for  at  least 
504  hours  from  subcriticaUty,  Therefore,  the 
SDC  system  would  remain  available  for  at 
least  504  hours  for  SFP  cooling. 

The  SFP  liner,  building  structures,  and 
racks  have  been  qualified  for  a  maximum 
water  temperature  under  accident  conditions 
of  212  degrees  P.  The  ^T  cooling  system  is 
qualified  for  a  design  temperature  of  200 
degrees  F.  Therefore,  even  in  the  worst-case 
scenario,  the  proposed  change  would  allow 
sufficient  time  to  ensure  the  design  limits  of 
the  SFP,  spent  fiiel  racks,  or  associated 
cooling  systems  are  not  exceeded 

The  existing  one-hour  action  statement  to 
isolate  the  SFP  cleanup  demineralizera  is  still 
applicable  and  will  protect  the 
demineralizera  bom  the  increased 
temperattire.  Since  there  is  no  fuel  movement 
permitted  during  this  time  period,  the  SFP 
area  can  be  evacuated  to  ensure  personnel 
safety  in  case  of  SFP  heat-up. 

The  proposed  Technical  Specification  will 
mitigate  the  thermal  consequences  of  the  SFP 
cooling  system  failure  to  the  spent  fuel  racks 
by  requiring  immediate  action,  thereby 
reducing  the  duration  of  the  event  and 
restoring  the  temperature  in  the  SFP  to  less 
than  or  equal  to  140  degrees  Also,  the 
proposed  Technical  Specification  does  not 
significantly  increase  the  probability  of  a  loss 
of  cooling  event  to  the  spent  fuel  pool  due  to 
the  continued  availability  of  the  SDC  system 
within  the  504  houn  from  reactor  shutdown 
(subcriticaUty). 

As  stated  in  the  proposed  bases  for  the 
proposed  Technical  Specification,  limiting  the 
SFP  temperature  to  140  degrees  F  preserves 
personnel  comfoH  and  safety  and  prevents 
degradation  of  demineralizer  resins.  This 
Technical  Specification  has  an  impact  on  the 
design  limits  since  the  SFP  structure,  racks 
and  all  components  of  the  SFP  main  cooling 
loop  are  designed  to  withstand  temperature 
of  at  least  200  degrees  F.  The  requirement  to 
immediately  initiate  corrective  action  in  all 
modes  to  restore  pool  temperature  to  140 
degrees  F,  if  the  limit  is  exceeded  assures 
that  corrective  actions  will  be  taken  to 
maintain  the  SFP  temperature  below  the 
design  limits. 
2.  Create  the  possibility  of  a  new  or 
different  liind  of  accident  The  proposed 
change  does  not  affect  the  way  the  plant 
is  operated  or  alter  its  response  to  any 
accident  The  current  Technical 
Specification  specifies  no  temperature 
Umit  for  the  SFP-,  whereas  the  proposed 
Technical  Spedfication  limits  the 
temperature  to  140  degrees  F.  The  pool    ' 
temperature  may  exceed  140  degrees  P 
for  a  short  period  of  time,  while  the 
corrective  actions  are  being  taken. 
However,  because  of  slow  heat-up  rate 
of  the  SFP  cooling  even  in  the  wont  case, 
there  would  be  sufficient  time  available 
to  reinitiate  pool  cooling  which  assures 
the  pool  design  limits  will  not  be      '' 
exceeded  Therefore,  tiie  proposed' 


change  doas  not  create  fte  possibility  of 
a  new  or  different  kind  of  acddent. 
S.  Involve  a  significant  lednction  in  the 
margin  of  sdiety.  As  stated  alxnre.  &e 
current  Tsdmical  Specification  has  no 
lequlrement  'fliat  assuies  SFP  cooHng  in 
Modes  1  llroagh  4 ,  or  gieatet  dian  504 
houn  after  subcriticality  in  Modes  5  and 
6.  The  proposed  change  nvould  spedfy 
that  the  SFP  be  maintained  below  140 
diegreea  F  st  all  times.  The  pool 
temperature  may  exceed  140  degrees  F 
for  a  short  period  of  time  if  a  failure 
occun  in  the  SFP  cooKitg  system: 
however,  the  existing  actions  specified  in 
the  proposed  change  assure  that 
temperature  is  maintained  below  the 
design  teaqwrature  of  tfie  pool  its 
componeBts,  fuel  racks  and  tiie  SFP 
coohng  sjfStem.  Hiere  Is  no  increase  in 
the  coosequeDces  of  any  accident  and 
therefore  no  significant  reduction  in  the 
margin  of  safety. 
Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  Loadon  Turnpike,  Norwidi, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford.  Connecticut  06103-3499. 
NRC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  ConqMny,  et 
al.,  Dockat  No.  50-423.  kfiflstone  Nuclear 
Power  Station,  Ui^  No.  3,  New  London 
County,  Conaecdcut 

Date  of  amendment  request  July  31, 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  change 
Millstone  Unit  3  Technical  Specification 
(TS)  3.7.12.4  "CQi  Systems"  to  clarify 
the  remedial  actions  to  be  taken  when 
one  or  more  COi  fire  suppression 
systems  become  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  At 
the  present  time.  Action  Statement  "a" 
•  for  TS  3.7.12.3  requires  that. 

With  one  or  more  of  the  alwve  required 
COi  Systems  inoperable,  within  1  hour 
establish  a  continuous  fire  watch  with 
iMckup  fire  suppression  equipment  for  tlrase 
areas  in  wiiich  redundant  systems  or 
components  could  be  damaged;  for  other 
areas,  establish  an  hourly  fire  watch  patrol 
In  the  case  of  TS  37.12.3.  the  "..  above 
required  CO>  systems"  is  a  list  of  systems 
which  does  not  distinguish  between  (1) "... 
.  areas  in  which  redundant  systems  ot 
components  could  l>e  damaged"  and  (2) "... 
other  areas."  The  licensee  states  in  their  July 
31. 1990  application  that  tiie  cable  spreadiag 
room  contains  the  only  COt  system  which 
protects  redundant  systems  or  components. 
Accordingly,  die  licensee  has  proposed  that 
Action  Stateaient  "a"  be  divided  as  follows: 


a.  With  the  caMa  spreading  rooa  CX3li 
syslen  not  OPBRABLS,  winin  1  iiov 
attabKsh  a  continuoas  lira  watd  witt 
backup  fire  suppression  equipment 

b.  With  one  or  man  of  the  above  leqaired 
COi  systems  (as  indiGatad  by  artariak 
(*])  not  OPQIABL&  witUn  1  boor  verify 
that  the  fire  barrier  iMtwwn  ad}acent 
ateaa  is  OFERAH^,  and 

1.  ff  the  fire  barrier  is  OPERABLE,  establish 
an  houriy  fire  watch  patrol  for  the 
affiected  area,  or 

2.  tf  the  fire  barrier  is  not  OPBRABLB, 
establish  a  oooUnooos  fin  watch  for  the 
affected  area. 

In  the  case  of  the  above,  the  systems 
indicated  by  an  asterisk  are  all  TCQi 
systems  except  the  COi  system  in  the 
cable  spreading  room. 

Title  10  CFR  Part  SO,  Section  50.92 
contains  standards  for  determining 
whether  a  propoeed  license  amendment 
involves  significant  hazards 
considerations.  In  this  regard,  the 
licensee  states  in  their  Jnfy  31, 1990 
applicati<m  that,  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration  because  the  change  would 
not: 

1.  Involve  a  significant  increaae  in  tiie 
probability  of  occurrence  or  the 
consequences  of  an  accident  ptevioasly 
identified.  The  proposed  changes  only 
provide  darificatioo  of  the  cnrrent 
requirements  and  have  no  impact  on  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
identified. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
previooaly  analyzed.  No  new  failure 
modes  are  taitroduced  by  Aese  proposed 
changes,  and  since  diere  is  no  diange  in 
the  way  tha  plant  is  operated  Hie 
potential  for  an  unanalyxed  acddent  is 
not  created 

3.  Involve  a  aignificant  reductioa  in  a 
margin  of  ssiety.  Hie  proposed  changes 
do  not  impact  any  safety  limits  and  do 
not  affect  the  consequences  of  any 
accident  previously  analyzed  Therefore, 
there  is  no  reduction  in  a  maigin  of 
safety. 

The  NRC  staff  has  reviewed,  and 
concurs  in,  the  licensee's  statement 
regarding  significant  hazards 
considlerations  associated  with  the 
application.  Accordingly,  the  staff  has 
made  a  proposed  determination  thatthe 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resotirces  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Coimecticut  0636a 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  ft  Howard.  City 
Place,  Hartford,  Coraiecticnt  06103-3499. 

NRC  Project  Director  John  F.  Stok 


Twinasses  Valley  AuliMiity.  Dockat  No. 
60-S2B,  8«|tMiyah  Nudnr  Plant.  Unit  2, 
Hamilton  Gowity,  Tsnnissss 

Date  of  amendment  requeet  August 
27, 1990  (TS  90-17) 

Description  of  amendment  mfiiest 
The  Tennessee  Valley  Antiiorf  ty  (TV A) 
proposed  to  delete  Table  4.4-5,  Reactor 
Vessel  Material  Surveillance  Program  Tt 
Withdrawal  Schedule,  from  the 
Sequoyah  (SQN)  Unit  2  Technical 
Spedficatioas  (TSa)-  The  table  whkji 
specifies  tlw  sdiedule  to  remove  reactor 
vessel  material  irradiation  surveillance 
specimens  would  be  deleted  from  TS  3/ 
4.4.9.1,  Pressure/Temperature  Limits,  on 
the  Unit  2  reactor  coolant  system. 
Surveillance  Requirement  4.4.9.1.2 
would  be  revised  to  (1)  delete  references 
to  Table  4v4-5  and  (2)  specify  that  the 
removal  of  these  specimens  would  be  in 
accordance  with  Appendix  H.  Reactor 
Vessel  Material  Surveillance  Program 
Requirements,  of  10  CFR  Part  SO.  The 
requirements  in  Table  4.4-6  are  the  same 
requirements  in  Appendix  H.  This  table 
was  deleted  from  the  Uidt  1  TSs  in 
Amendment  87  which  was  issued  in  the 
staff's  letter  dated  October  11 1086. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  application.  TVA  provided  die 
following  reasons  and  justification  for 
its  proposed  change  to  the  Unit  2  TSs: 

TVA  is  required  to  comply  with  10  CFR 
Part  50.  Appendix  H.  "Reactor  Vessel 
Material  Survelllanoe  Prapvm 
Requirements."  The  requirements  of 
Appendix  H  provide  for  NRC  approval  of  a 
proposed  withdrawal  schedule  before 
implemenUtion  {of  that  schedule.]  Ute 
requirements  alM  identify  tlM  applicable 
American  Sodety  for  Tasting  Materials 
(ASTM)  and  American  Sodaty  of  Mechanical 
Engineers  (ASME)  Codes  and  the  applicable 
reporting  requirements.  Therefore,  indttstoa 
of  Table  T4.4-5  in  TS  3/44A1  is  reduwlant  to 
requiremenU  of  10  CFR  Part  sa  AppendU  H. 
The  deletion  of  Table  44-«  is  consistent  with 
[the]  improvement  of  TSs  by  removing 
spedficatioas  that  are  rediatdani  to 
regulation[s],  as  recommended  iiy  both  the 
NRC  Tei^nical  Spedfication  improvement 
Pro|ed  and  the  Atomic  Industrial  Forum 
(AIF)  Subcommittee  on  Technical 
Spedfication  Improvements  in  Octolter  1985. 

In  addition,  the  daU  of  Table  4^44  is 
contained  in  Section  6.4.37.  "Reactor  Veasd 
Material  Surveilkoce  Program 
Requirements."  of  the  SQN  Final  Safety 
Analysis  Report  Thus,  the  surveillance 
schedule  is  available  to  NRC  in  an 
administratively  controlled  document  that  is 
reviewed  and  revised  on  a  regular  basis. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
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to  the  Commiwien  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazanb 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CPR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  Itas  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.^c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQt^I)  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  revises  TS  3/4.4.9.1  of 
the  SQN  Unit  2  TSs  by  deleting  Table  4.4-S, 
"Reactor  Vessel  Material  Surveillance 
Program  -  Withdrawal  Schedule."  Deletion  of 
the  subject  table  from  the  TSs  will  not  affect 
the  reactor  vessel  surveillance  program 
requirements  as  specified  in  10  CFR  Part  SO. 
Afqiendi^  H.  "Reactor  Vessel  Material 
Surveillance  Program  Requirements";  rather, 
the  deletion  will  eliminate  a  license 
requirement  that  is  redundant  to  regulation 
requirements.  The  proposed  amendment  is 
therefore  administrative  in  nature  and  does 
not  change  plant  hardware,  plant  operating 
setpoints  or  limits,  or  plant  operating 
procedures.  The  potential  for  reactor  vessel 
embrittlement  ejecting  a  postulated  transient 
or  accident  conditions  that  have  been 
previously  evaluated  is  not  increased  as  TVA 
is  [still]  required  to  comply  with  10  CFR  Part 
SO,  Appendix  H.  Therefore,  the  proposed 
change  involves  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  amendment  is  administrative 
in  nature  and  does  not  change  plant 
hardware,  plant  operating  setpoints  or  limits, 
or  plant  operating  procedures.  Also,  the 
evaluation  of  reactor  vessel  embrittlement  is 
not  affected  as  TVA  is  required  to  comply 
with  10  CFR  Part  50,  Appendix  H.  Therefore, 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment"  is  adminstrative 
in  nature  and  does  not  involve  a  change  in 
plant  hardware,  plant  operating  setpoints  or 
limits,  or  plant  operating  procedures.  The 
evaluation  of  reactor  vessel  embrittlement  is 
not  affected  as  TVA  is  required  to  comply 
writh  10  CFR  Part  sa  Appendix  K  Tlierefore, 
the  proposed  amendment  involves  no 
reduction  in  the  margin  of  safety  of  the  plant. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  an  amendment  to  the 
Unit  2  TSs  involves  no  significaqt 
hazards ( onsiderations.  '   -••<--'■ 


LoeaJ  Public  Document  Boom  ^ 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street«  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  iCenenl 
Cotmsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director  Frederick  j. 
Hebdon 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No.  50-348,  Davis- 
Besse  Nuclear  Power  Slatioa,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request  July  17, 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  add 
the  Centerior  Service  Company  as  a 
licensee  in  the  FacUity  Operating 
License  for  Davis-Besse  Nuclear  Power 
Station.  Unit  1  (DBNPS). 

The  proposed  addition  would 
authorize  both  the  Toledo  Edison 
Company  and  Centerior  Service 
Company  to  act  as  agent  for  the 
Cleveland  Electric  Illuminating 
Company,  and  have  exclusive 
responsibility  and  control  over  the 
construction,  operation  and 
maintenance  of  the  facility.  It  also 
specifies  that  the  Toledo  Edison  nuclear 
organization  reports  to  the  existing 
Centerior  Service  Company. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analysis  of  no  significant 
hazards  considerations  using  the 
Commission's  standards. 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  in  accordance  with  these 
changes  would: 
la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators 
or  assumptions  are  affected.  The  licensee 
being  added  to  the  Facility  Operating 
License  is  a  wholly-owned  subsidiary  of 


the  same  corporation  to  which  dia'c  V  f  •-   ■ 
current  o%vner/operator  (Toledo  Edison). 
belongs.  The  organizational  change  is 
purely  administrative  and  has  nO  direct 
effect  on  any  plant  systems. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident 
conditions  or  assumptions  are  affected. 
The  licensee  being  added  to  the  Facility 
Operating  License  is  a  wholly-owned 
subsidiary  of  the  same  corporation  to 
which  the  current  owner/operator 
(Toledo  Edison)  belongs.  The 
organizational  change  is  purely 
administrative  and  has  no  direct  effect 
on  any  plant  systems. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  accident  initiators 
are  created.  The  organizational  change  is 
purely  administrative  and  has  no  direct 
effect  on  any  plant  systems.  The  change 
does  not  affect  the  reactor  coolant 
system  pressure  boundary  and  does  not 
affect  any  system  functional 
requirements,  plant  maintenance,  or 
operability  requirements. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  the 
organizational  change  is  purely 
administrative  and  has  no  effect  on  any 
plant  systems.  The  change  does  not 
affect  die  reactor  coolant  system 
pressure  boundary  and  does  not  affect 
any  system  functional  requirements, 
plant  maintenance,  or  operability 
requirements. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the 
organizational  change  is  purely 
administrative  and  has  no  effect  on  any 
plant  systems.  Accordingly,  no  Updated 
Safety  Analysis  Report  (USAR)  design  or 
accident  assumptions  are  affected,  and 
no  margins  to  Technical  Specification 
Bases  are  affected. 

Based  on  the  previous  disctissions,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  and  does  not  involve  a 
reduction  in  the  required  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis,  "nie  staff,  therefore, 
proposes  to  determine  that  the  licensee's 
request  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  28pl  Bancroft    - 
Avenue,  "Toleda  Ohio  43606. 

Attorney  for  licensee:  Gerald. 
Chamoff,  Eaquite,  Shaw,  Pittman.  Potts 


and  Trowbridge.  2300  N  Street,  N.W.. 
Washington,  DC  20037. 
NRC  Project  Director  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  Nob.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request  May  16, 
1990 

Description  of  amendment  request 
The  proposed  change  would  delete  the 
operability  requirement  for  one 
pressurizer  safety  valve  (PSV)  in  Mode  5 
(cold  shutdown)  as  currently  specified  in 
the  NA-1&2  Technical  Specification  3.4.2 
"Safety  Vah^es-Shutdown."  The 
requirement  to  have  one  safety  valve 
operable  iti  Mode  4  (hot  shutdown) 
would  be  unaffected. 

Pressurization  of  the  Reactor  Coolant 
System  (RCS)  during  Mode  5  operation 
to  pressures  near  the  PSV  lift  setpoint 
would  be  ia  violation  of  low 
temperature  operating  limits  and  would 
likely  result  in  damage  to  RCS 
components  such  as  piping  or  reactor 
coolant  pump  seals.  The  current  TS  3.4.2 
for  NA-1&2  requires  that  a  minimum  of 
one  pressurizer  code  safety  valve  shall 
be  operable  in  Modes  4  and  5  with  a  lift 
setting  of  2485  psig.  The  current 
requirement  for  an  operable  safety  valve 
in  Mode  5  oan  be  deleted  since 
overpressare  protection  in  the  Mode  5 
temperature  range  (less  than  or  equal  to 
200T)  is  provided  by  the  Low 
Temperature  Overpressure  Protection 
(LTOP)  syetem.  The  NA-1&2  Technical 
Specification  3.4.9.3  requirles  that  two 
independent  power  operated  relief  valve 
(PORV)  systems  be  operable  during 
Mode  5,  which  are  part  of  the  LTOP 
system.  This  system  is  designed  to 
uisure  that  pressure  is  maintained 
v.'ithin  the  limits  defined  by  reactor 
vessel  material  considerations.  The 
LTOP  system  is  addressed  separately  in 
TS  3.4.9.3,  which  requires  that  two 
independent  PORV  systems  be  operable 
in  Mode  5  for  the  purpose  of 
overpressure  protection.  Those  systems 
are  designed  to  ensure  that  pressure  is 
maintained  within  the  limits  defined  by 
reactor  vessel  materials  embrittlement 
analyses.  No  credit  is  taken  for  the 
safety  valves  to  provide  this  protection. 
If  credit  vyere  taken  for  pressure  relief 
via  the  safety. valves,  no  protection  is 
afforded  because  pressure  greater  than 
that  permitted  by  the  materials  analyses 
would  be  achieved  while  in  cold 
shutdown  before  pressure  could  be 
relieved  fa(y  a  safety  valve.  The  LTOP 
setpoint  is  significantly  lower  than  the 
safety  valve  setpoint  and  affords  the 
necessary  protection. 

Therefore,  the  requirement  for  an 
operational  PORV  during  Mode  5 


operation  is  tmnecessary  since 
overpressure  protection  at  low 
temperatures  is  provided  by  the  PORVs 
of  the  LTOP  system.  Those  transients 
described  in  the  NA-142  UFSAR  which 
experience  pressures  that  challenge  the 
pressurizer  safety  relief  valves  are:  loss 
of  normal  feedwater,  main  feedline 
break,  locked  rotor,  and  loss  of  load 
transients.  The  limiting  cases  for  these 
transients  assume  the  reactor  is  initially 
operating  at  hot  full  power  conditions.  In 
Mode  5,  the  reactor  is  shut  down  and 
decay  heat  removal  is  being 
accomplished  by  the  Residual  Heat 
Removal  System.  The  licensee's 
analysis  demonstrates  that  the 
identified  design  basis  accidents 
described  in  the  NA-1&2  UFSAR  and 
overpressure  protection  for  the  RCS  in 
cold  shutdown  are  unaffected  by  having 
no  safety  relief  valve  operable  during 
cold  shutdown,  and  that  the  current  TS 
requiring  one  operable  safety  valve  in 
Mode  5  (cold  shutdown)  may  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(to  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideretion  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  request  against  the 
standards  provided  above  and  has 
determined  that  this  change  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
safety  issue  raised  by  the  removal  of  the 
Mode  5  requirement  is  whether  or  not 
appropriate  overpressure  protection  is 
provided.  Overpressure  protection 
during  Mode  5  is  provided  by  the  LTOP 
system  and  its  pressurizer  PORVs.  The 
design  basis  accidents  identified  in  the 
NA-1&2  UFSAR  are  unaffected  by 
having  no  safety  relief  valves  operable 
in  Mode  5  (cold  shutdown).  Therefore, 
the  PSVs  are  unnecessary  in  Mode  5 . 
and  eliminating  the  operability 
requirement  does  not  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
piupose  of  an  operable  safety  valve  is  to 


provide  overpressure  protection  to  the 
system.  Given  that  overpressure 
protection  is  provided  by  the  LTOP 
system  when  in  Mode  5.  an  operable 
PSV  is  unnecessary  during  this  time.  The 
design  basis  accidents  described  in  the 
NA-142  UFSAR  which  experience 
pressures  that  challenge  the  safety  relief 
valves  are  unaffected  by  having  no  • 
safety  relief  valves  operable  in  Mode  5 
(cold  shutdown).  Therefore,  removal  of 
this  operability  requirement  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  Given  that 
overpressure  protection  is  provided  by  . 
the  LTOP  system  when  in  Mode  5,  an 
operable  PSV  is  unnecessary  in  Mode  5. 
Therefore,  removal  of  this  operability 
requirement  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  made  a  preliminary 
review  of  theUcensee's  analyses  of  the 
proposed  changes  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franldin  County, 
Massachusetts 

Date  of  amendment  request  June  4. 
1990 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
page  T3/4  1-27,  Surveillance 
Requirement  4.1.3.4.a,  to  delete 
reference  to  control  Trod  Group  A  as  a  . 
control  group  and  change  the  term 
"regulating  group"  to  "control  group"  fur 
consistency  with  the  wording  provided 
in  Technical  Specification  3.1.3.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50;92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
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inacGordoMBwilbai 
amendnMBt  WMildaafc  (1)  iawotve  • 
sigtdficant  iDerMa»i»  A»pff^abM(y  Of 

•rahiated;  0>  create  Iter  poMMiity  al  a 
new  or  c&fferatf  kind  ol  aockleirt  from 
an  accukfliit  pKviaiMly  evaluated;  or  (^ 
■Bfvstve  a  aigirifieanl  rcdHdien  in-a 
mar^  of  aafety. 

The  bceaace  addressed  the  above 
three  staadaHi*  u»  the  ameachaeiit 
appUcatioo.  lar^^odtothethree 
standards^  the  hoenee  provided  the 
followiag  aaalyais. 

This  change  is  requested  to  delete  an 
inconsistent  reference  to  control  rod  ^oup  A 
as  a  control  group^  and  to  change  the  term 
"regulating^  to  "contror'  for  consistent 
temiiiiology  within  the  Technicai 
Spec^cattaBS.  As  sach,  Ihia  proposed  change 
wooMaat: 

1.  hivii>va  a  siyitfrnntiBCitwe  in  the 
probabimy  or  mnseqiiencgsof  aa 
acddcat  previously  evaktated.  This 
xbange  is  acfaninistrative  only  and  has  no 
iaipact  on  die  sccident  analysis,  which 
sappevts  to9  safe  oper stion  of  the 
Yaokae  Nadsar  Ptower  Statfon. 

2.  Ciaata  the  paaiOiditjr  of  a  aaw  or 
diBneal  Und  af  accideM  fa«B  My 
praviously  aaalysed.  TMamodificaiioB 
does  not  rhangp  any  systems  or  plant 
components  or  change  the  manner  in 
which  the  ptant  is  operated  Therefore. 
Hie  possibility  of  a  new  or  different 
accident  does  not  eidst 

3.  Involva  a  signiftrant  redoctioo  in  a 
■afgnoi  san^.  This  Bodifibatiao  only 
praeidBS  as  adauaistoativc  wording 
change  and  has  BO  bearing  on  the  cuRsnt 
margin  of  safety  for  the  Yankee  plant  as 
no  change  in  operating  limits  or  practice 
are  being  hnpieniented. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazanjh  consideration 
deteradnalion  analysis^  Based  upon  this 
review,  the  staff  agrees  with  the 
licensee's  no  signifieant  hazards 
analysis.  B^sed  upon  the  above 
discussion,  the  staff  proposed  to 
determine  that  the  proposed  '•^°»Br 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Commanity  College. 
1  College  Drive.  Greenfield. 
Massachusetts  01301 

Attorney  for  licensee:  Thomas  Dignan. 
Esqaite.  Ropes  and  Gray,  225  Frankfin 
Street  Boatoo,  Massachtisetts  02111 

NRC  Acting  Pnfect  Director  Victor 
Nerses 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACHJTY 
OPERATING  UCENSE 


Dufiof  the  period  since  publicatioa  of 
the  last  biweekly  notice,  the 
Coounissio^  has  issoed  the  fblbnving 
asnendnents.  The  Coianission  baa 
determined  for  each  of  diesc 
amendnwnts  tbal  the  application 


complies  witb  tbe  ataadaBdaaBd 
leqairemeats  of  tka  AaaoricBiBigy  Aet 
vijaok  as  aaKBiad(D»Act),  and  te 
Cnniiisicm's  rates  tad  leguitoliana.  The 
CoaBBissiaB  has  Biada  appropriate 
fiadinps  aa  lequind  by  dn  Aat  and  tbe 
Caamissiott's  ndea  and  isgnhitinns  tat  10 
CFR  Chapter  L  wUcb  ate  set  fattb  hi  the 
license  aaundment 

Notice  of  Consideration  of  Issuance  vl 
Amendment  to  Fadiity  Opesating 
Licensa  and  Pwipoacd  No  Sgeificaat 
Hasards  Consicleratien  DetetninatiaQ 
and  Opportmiity  for  Hearing  in 
connection  witb  tbeae  actions  was 
published  in  the  Federal^  Bsghter  as 
indicated.  No  request  for  a  bearing  or 
petition  far  leave  to  intervene  was  filed 
following  tUs  notice. 

Unless  otherwise  indicated,  the 
Gomariiwrion  has  determined  that  these 
am«Hlments  satisfy  tbe  criteria  for 
categoric^  exdosioa  bi  accordance 
widi  10  CFR  51.22.  Tlunfore,  parsnant 
to  10  cm  51.22(b).  no  enviromnenta} 
impact  statement  or  environmental 
assessment  need  be  prepared  for  tftese 
amendments.  If  tbe  Coranissifm  has 
prepared  an  enwiroaneitfal  assessment 
under  the  special  drcamstances 
provision  in  10  CSVL  51.12tb)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  iurther  details  with  respect  to  die 
action  see  (1)  the  appbcationa  for 
amendments.  (2|  dMe  amemfanents,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Envirtmmental  Assessments  as 
indicated.  AH  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Docaraent  Room, 
the  Gelman  Building.  2120  L  Street, 
N.W.,  Washington.  D.C.  and  at  the  local 
public  document  rooms  for  tbe 
particalar  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtaJaed  upon 
request  addressed  to  tbe  U.Si  Noclear 
R^tdatory  ConmiissloBr  Wa^ington. 
DC  20655,  Attention:  Director,  Division 
of  Reactor  Projects. 

Alabama  Powm  Company.  Docket  Nos. 
50^48  and  50-364.  losq^  M.  Fadey 
Nudaar  Plant,  Units  1  and  2,  Houston 
County,  Alabama. 

Ai^e  of  amendments  reqoest  June  12, 
1990 

Brief  Description  of  amaidmenta:  The 
amendments  change  tbe  Tedmical 
SpectficatifHis  to.redefine  die  fnHy 
withdrawn  position  of  all  rod  duster 
control  assembly  (RCCA)  banks  to 
minimize  localized  RCCA  wear. 
Currently,  tbe  bdfy  withdrawn  position 
for  die  control  and  letdown  RCCA 
banks  is  defined  as  TM  steps  above  rod 
bottom.  The  amendments  aDew  the 
centtoi  and  shutdown  RCCA  banks  tD 


be  designated  as  firily  withdrawn 
between  steps  225  and  231,  indssrve. 
These  changes  are  tmnsistent  with 
Westinghoese's  rsconunendation  t» 
axially  reposillea  tbe  RCCAs  up  to  three 
steps  to  distribute  wear  to  odier 
locations  on  the-RCCA  rodlets  in  order 
to  extend  rod  life. 

Date  of  issuance:  September  7. 1990 

^ective  date:  September  7. 1990 

Amendment  Nosj  83  and  76 

Facility  Operating  License  Nos.  NI^-2 
and  ffl'F-S.  Amendments  revise  the 
Technical  ^ecifications. 

Date  of  initial  notice  in  Federal 
Register  foly  11, 1900  (55  FR  28472)  The 
Commission's  related  evaluation  of  tbe 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  7, 1990. 

No  significant  hazards  consideratioa 
comments  received:  No 

Loctd  Public  Document  Room 
location:  Hoostort-Love  Memorial 
Library.  212  W.  Burdeshaw  Street  P.  O. 
Box  1369,  Oothan,. Alabama  36302 

CaHdina  Power  ft  Light  Company, 
Docket  No.  50-2KU  H.  B.  Rnbbisen 
Steaaa  ElecbncPfaat  Unit  No.  2. 
DariinglaB  County,  South  Carofine 

Date  of  application  for  amendment 
June  26. 1990 

Brief  description  of  amendment-  The 
amendment  would  allow  steam 
generator  tube  inspection  to  be 
performed  from  either  the  hot-leg  or 
cold-leg  side  of  the  channel  head. 

Date  of  issuance:  September  6, 1990 

Effective  date:  September  6. 1990 

Amendment  No.  129 

Facility  Operating  License  No.  DFR- 
23.  Amen^nient  revises  the  Techmcai 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  July  %  1900  (55  FR  30292)  The 
Commission's  related  evriuation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  6. 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Hmne  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 

Carolina  Power  h  Light  Company,  at  al.. 
Docket  No.  50-400,  Sheaton  Harris 
Nudaar  Power  Plant  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Dateof  application  for  antendment:  ■ 
December  18, 1909,  as  supplemented 
January  12. 1990. 

Brief  description  of  amendment:  The 
amendment  revises  'Table  3.7-6,  Item  19, 
Maximum  Temperature  for  the  Tank 
Area  from  122T  to  KMT  and  deletes 
ftem  17.  Maxhnam  Temperature  for  the 


Fuel  Pool  Cooling  Pump  and  Heat 
Exchanger  Area. 

Date  of  issuance:  September  6, 1990 

Effective  date:  September  6. 1990 

Amendment  No.  21 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  18, 1990  (55  PR  14503) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  6, 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
.  Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605.    ^ 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
Z  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  31, 1990,  as  supplemented 
August  30, 1990 

Brief  description  of  amendments:  The 
amendmenfts  to  the  Technical 
Specifications  which  would:  (1)  reduce 
the  residual  heat  removal  (RHR) 
'  minimum  flowrate  during  refueling 
operations.  (2)  remove  the  KHR 
autoclosure  biterlock  on  the  RHR  system 
suction  isolation  valves,  and  (3)  allow 
one  safety  injection  pump  to  be 
available  for  injection  purposes  if 
normal  heat  removal  capability  were 
■  lost 

Date  of  issuance: 

Effective  date  for  Byron:  August  31, 
1990 

Effective  date  for  Braidwood:  August 
31, 1990,  to  be  implemented  by 
December  15, 1990. 

Amendment  Nos.:  Byron,  38  and  38; 
Braidwood,  25  and  25 

Facility  Operating  License  Nos.  NW- 
37.  NPF-Oa,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  13, 1990  (55  FR  23994)  The 
August  30. 1990  supplement  provided  an 
implementation  date  and  did  not  change 
the  initial  no  significant  hazards 
consideration.  The  Commission  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  31, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.  O.  Box  434, 
Byron,  lUinois  61010;  for  Braidwood,  Uie 


Wibnington  Township  Public  Library, 
201  S.  Kankakee  Street  Wilmington, 
Illinois  60481. 

NBC  Project  Director  Richard  ). 
Barrett 

Detroit  Edison  Company,  Docket  Na  50- 
841,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
July  24, 1989 

Brief  description  of  amendment-  This 
amendment  revises  'Technical 
Specification  Sections  6.2.2.f,  6.2.3.4, 
6.5.1Z  6.5.2.5.  and  6.5.2.6  to  allow 
scheduling  of  8-  or  12-hour  shifts;  to 
ensure  that  the  recommendations  of  the 
Independent  Safety  Engineering  Group 
are  received  t^  the  Vice  President  ci 
'  Nuclear  Engineering  and  Ser\'ices;  to 
reflect  the  title  change  for  the 
Superintendent-Maintenance  and 
Modifications  to  Superintendent- 
Maintenance;  to  remove  Nuclear  Safety 
Review  Group  (NSRG)  meeting 
frequency  requirements  applicable  for 
the  initial  year  of  operation;  and  to 
clarify  quorum  requirements  for  the 
NSRG,  respectively. 

Date  of  issuance:  August  27, 1990 

Effective  dote:  August  27, 1990 

Amendment  No.:  M 

Facility  Operating  License  No.  NPF-  ■ 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  7, 1990  (55  FR  8222)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment- 
September  21, 198a 

Brief  description  of  amendment-  "This 
amendment  revises  'Technical 
Specification  (TS)  3/4.3.4,  Anticipated 
Transient  Without  Scram  Recirculation 
Pump  Trip  System  Instrumentation.  The 
proposed  TS  changes  provide 
appropriate  provisions  for  the  two-out- 
of-two-trip  logic  and  will  Tallow  Fermi-2 
to  better  reflect  the  as-built  plant  design. 

Date  of  issuance:  August  30, 1990 

Effective  date:  August  30, 1990 

Amendment  No.:  55 

Facility  Operating  License  No.  NPF- 
43.  "The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  17, 1989  (54  FR  21302)  'The 
Commission's  related  evaluation  of  the 


amendment  is  contained  in  a  Safety 
Evaloatfon  dated  August  sa  199C(. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Duke  Power  Cmnpany,  at  al..  Docket 
Nos.  50-413  and  50-414,  CaUwba 
Nudaar  Station,  UniU  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  21, 1987,  as  supplemented  July 
14, 1989,  April  19,  and  June  12, 1990 

Brief  description  of  amendments:  The 
amendments  modify  the  TSs  for  the 
Control  Room  Area  Ventilation  System. 
These  changes  clarify  the  Action 
Statement  for  Modes  5  and  6  (Cold 
Shutdown  and  Refueling)  by  eliminating 
a  statement  regarding  flow  through  the 
HEPA  filters  and  activated  carbon 
adsorbers;  replace  the  Unit  1  bypass 
leakage  acceptance  criteria  with  the 
more  conservative  Unit  2  criteria; 
replace  the  methyl  iodide  penetration 
testing  criteria  with  more  conservative 
criteria  to  meet  the  intent  of  Regulatory 
Guide  1.52;  and  extend  the  sampling 
interval  of  the  carbon  adsorbers  of  the 
Control  Room  Area  Ventilation  System 
from  720  hours  to  1440  hours. 

Dqte  o//ssua/ice.- August  30 1990 
Effective  date:  August  30, 1990 
Amendment  Nos.:  78  &  72  Facility 
Operating  License  Nos.  NPF-35  and 
NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  8. 1989  (54  FR  6190) 
and  February  7, 1990  (55  FR  4263).  Since 
the  dates  of  the  Commission's  initial 
notices,  the  licensee  submitted 
supplemental  information  dated  April  19 
and  Jtme  12, 1990.  This  supplemental 
information  clarified  certain  aspects  of 
the  request  but  did  not  change  the 
substance  of  the  changes  noticed  in  the 
Federal  Register  and  did  not  affect  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  30, 1990 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  YoA  County  Library,  138  East 
Black  Street  Rode  Hill,  South  Carolina 
29730 
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DukelHiwM  CoHUMny.  Docut  Nok  S^ 
389  Boa  9^979,  McCone  Pf inJev 
StottsQ^UBitoli 
County,  North  i 

Date  of  t^i^fdicotioD  foe  caoeadntetUs: 
February  20. 19B0 

Brief  deacription  of  amankaents:  The 
amendments  add  •  {botoete  to 
Technical  Specification  4.6.1.2  i^ch 
wovid  pennit  the  contwinment 
integrated  leak  rate  test  oo.  McGuire 
Unitl.  requind  by  Section  IILIXl(a)  of 
10  CFR  Part  SO.  Appendix  J.  to  be 
performed  during  ^e  10-year  tnservice 
inspection  QSl]  outage  (Le..  during  the 
1991  end-of-fuel  cycle  (EOC)  7  outage), 
to  be  performed  instead  during  the  EOC 
6  outi^  These  amendments  only  affect 
McGoite  Unit  2  administratively 
because  it  shares  a  common  TS 
doconeat  wid)  Unit  1. 
Date  of  issuance:  Avgni  2B,  1990 
JSj^ecfrva  dbtar  Augost  28, 1990 
Anemhiwia  Afasu'  in  and  93 
Fadii^OperQtiagLicuHeNo9.Nn-9 
and  NIF-17:  AmcaikMalefevind  the 
TecfaBkat  Spedficatioin. 

Dat^afioitial  notiee  ia  Fedeial 
Registflf:  March  21. 1990(55  FR 10632) 
The  roiwnieiion's  related  evaluation  of 
the  aateadaeDts  is  contained  in  a  Safety 
EvahutioB  dated  August  28»  1990. 

No  sigaJficaat  bcauads  conskkratioo 
coauneata  received:  No. 

Load  Public  Docameat  Room 
location:  Atkins  Library.  University  of 
Nordi  Carolina,  Charlotte  (UNCC 
Statioa),  North  Caroltea  29223 

Duquesne  Iig|it  Company,  Docket  No. 
50-334,  Beaver  Vafley  Power  Statiao. 
Unit  NOk  1.  Soq^piBgport,  I^BBiisylvauIa 

Date  of  appHcatioa  for  amendment: 
]une  11. 1990 

Brief  detcriptioa  of  amendment  The 
amendment  mochfies  the  Appendix  A 
Technical  Spedficatians  (TOs)  for  the 
Overpressure  I^otectioa  System. 
Specifically,  the  ameadment  deletes 
Surveillance  Rettuirementa  iAAXlA 
which  requires  strokiag  eadi  operable 
power-operated  relief  valve  (PORV) 
each  time  the  plant  enters  Mode  5  imless 
stroke  testing  was  performed  previously 
on  the  PORV  within  three  months. 

Date  of  issuance:  August  30. 1990 

Effective  date:  August  30, 1900 

Amendment  No,  32 

PacHitj  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
specuicauons. 

Dote  of  initial  notice  in  Fedssal 
Registan  July  3a  1990  (55  FR  31B0B)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluatioo  dated  August  3a  199a 

No  siffxificant  Imzards  cotuideration 
comments  received-  No 


Local  Ptdjiic  Document  Roam 
location:  R  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa. 
Pennsjrtvania  15001. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-299  and  90'2S}.  lYnkey 
^tkok  Plant  Units  9'  and  4,  Dade  Comty, 
FlotMa 

Date  of  application  for  amendments: 
Jane  5, 1969,  as  supplemented  Jidy  12, 
1989,  November  3, 1989,  Febroary  13, 
199a  May  1, 199a  June  21, 1990  and  Jdy 

20,i9ga 

Brief  deecripfion  of  amendmenta: 
These  amendments  replace  die  current 
custom  Tedinical  SpecificatioRS  wtth  a 
set  ef  revised  Tedmical  Spedficatifms 
whidi  are  based  on  the  standnd 
Technical  ^ledficatioiM  for 
Westinghooee-designed  plantK  - 

Date  ofimuancK  August  29, 1990 

Effective  date:  August  28, 1900 

Amendmeat  Nos.  137  and  133 

Facility  Opemtmg  Liceasea  Nos.  IKH- 
31  andOFIMl:  Ameodments  revised  the 
Tedudcal  Specifications. 

Date  of  initial  notice  in  Federal 
RegislH:  A  Notice  of  Consideratiao  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity  for 
Hearing  was  published  in  the  Fadsisl 
Register  on  December  5. 1969  (54  FR 
50295).  The  Commission's  Notice  of 
Proposed  No  Sign^cant  Hazards 
ConsideraUon  Determination  was 
puUished  in  the  Federal  Ragistar  on 
May  15. 1960  (55  FR  20218). 

llie  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  28. 199a 

The  June  21  and  July  2a  1990  letters 
provided  si^yplemental  Information 
which  did  not  alter  the  staffs  initial 
determination  of  no  significant  hazards 
consideration. 

No  significant  hazards  consideration 
comments  received:  No 

Load  Public  Document  Room 
location:  Enviroamenial  and  Urban 
Affairs  Litirary,  Florida  International 
University,  Miami,  Florida  33109. 

GPU  Nudear  Carperatiaii.  ef  d..  Docket 
Nb^  99419,  Oyster  Creek  Nuclear 
Generating  Statieo,  Ooaaa  CouBty,  New 
Jersey 

Date  ofapplioation  for  amendment 
February  20. 1900.  revised  April  11. 1990 
and  superseded  July  24. 1990. 

Brief  description  of  amendment  The 
amendment  revises  sections  4.7.E3, 
4.73.4.C  and  Section  4.rBiB8i8,  of  the 
Technical  Spedficatfons.  l^pecificaQy, 
the  revision  adds  the  Service  Test  to  the 
Station  and  Diesel  Batteries  and  revises 
the  capacity  and  Annoncfafor 
Sorvefflance  fitim  19  to  24  montl^ip. 

Dote  of  Issuance:  September  4, 1990 


Effective  date:  September  4, 1990 

Amendment  No.:  142 

Provisional  Operating  License  No. 
Dni-ia  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  1, 1990  (55  FR  31280) 
The  Commission'a  related,  evaluation  of 
this  amendment  ia  contained  in  a  Safety 
Bvahiatioa  dated  September  4. 199a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  WMfaiaflon  - 
Street.  Toms  River.  New  Jersey  08753. 

Georgia  Power  Compai^,  Ojpelharpe 
.  Power  Corporation,  Mtnieipar  Bectric 
AudHKlty  of  Gear^  City  ef  Daltoa, 
Geoiiia.  Docket  Nofc  SIMtt  and  S9499. 
Edwin  L  Hatch  Nodeas  Pla^  Uattsl 
and  2,  Adding  Coun^.  Goosg^ 

DfOe  t^  application  far  amendmients: 
March  2. 1990 

Brief  description  of  ameadmaOs:  The 
amendaaents  make  a  number  of 
misceUaneous  changes  te  die  TSs  for 
Units  1  and  2. 
Date  of  issuance:  August  3a  1990 
Effective  date:  August  3a  1990 
Amendment  Noe^'  179  and  198 
Facility  (iterating  Licmme  Atas.  IH>R- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fadiral 
Ruglstst.  May  iq  1900  (55  FR  20356)  The 
Commission's  related  evalaalien  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  3a  196a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  HaB  Drive.  Baxley.  Georgia 
31513 

Geetgia  Power  Company,  Oglalherpe 
Power  Corporation.  Muiddpek  Eledric 
Aotbarity  of  Georgia,  aty  of  Dahon. 
Georgia.  Docket  Nos.  59-at  and  59-125. 
VogUe  Eloctik  Generath^  Plant.  Uuto  1 
and  2,  Burlce  County,  Georgia 

Date  of  application  for  amendments: 
May  29, 1990 

Brief  description  of  amendments:  The 
amemfanents  revise  "TS  TaMes  2.2-1  and 
33-3  to  add  a  second  set  of  values  for 
steam  generator  low-low  and  hlj^hlgh 
instrumentation^ 

Date  of  Issuance:  August  30, 1900 

Effective  date:  August  3a  1900 

Amendment  fhsj  34  &  14 

Facility  Operating  License  Nos.  NPF- 
68  aiui  NPF-Ol:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fadend 
Register  July  29, 1990  (55  PR  30299^ 


The  ComwissioB's  rebted  evalaation 
of  the  amendmcata  is  contained  in  a 
Safety  Evahadon  dated  Aognst  3a  199a 

No  signifi^Btt  hazards  conaidatitian 
commeate  taceivett  Na 

Local  Public  Dotnunent  Room 
location:  Burke  County  Library.  412 
Fourth  Street.  Waynesboro,  Georgia 
30830 

Gulf  States  IWIidas  Conpaay.  Docket 
No.  50-458,  River  Bend  Statton,  Unit  1 
West  FeHdana  Parish,  Louisiana 

Date  of  amendment  request 
Sq>tember  sa  1988.  and  supplemented 
by  two  letters  dated  June  a  199a  and 
lettov  dated  June  2a  199a  and  August 
22.1990 

Brief  description  of  amendment  The 
amendment  modifies  Technical 
pacifications  (TS)  ZJM.  4.03.  and  4iU 
based  on  recommendations  provided  in 
Generic  Letter  87-00. 

Date  of  issuance:  August  31. 1990 

Effective  date:  August  31. 1990,  to  be 
implemented  no  later  than  September 
29,1990 

Amendment  Noj  Amendment  No.  47 

Facility  Operating  License  No.  NPP- 
47.  The  amendment  revised  the 
.  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  7, 1988  (53  FR  44966) 
and  July  11. 1990  (55  FR  28476) 

The  August  22, 199a  submittal 
provided  an  implementation  date  and 
°  did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendnent  is  contained  in  a  Safety 
Evabation  dated  August  31. 1960. 

No  significant  hazards  consideration 
"comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  LooisiaBa  70803 

Houston  Lyhting  ft  Power  Company, 
Qty  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Noe.  5»499  and  5»49a  Soodi  Ta 
Pfofect,  Unis  1  and  2.  Matagorda 
County.  Te 


Date  of  amendment  request  May  11, 

1990 
Brief  description  of  amendments:  thie 

amendments  change  the  Technical 

Spedficatiosia  by  adding  a  specific 

technical  specification  for  the  main 

feedwater  isolation  valves. 
Aite  i^iutionce:  August  31, 1990 
Effective  date:  August  31, 1990 
i4  mendiaeot  Nos.:  Amendment  Noe.  19 

and  9 
Facility  Operating  License  Nos.  NPF- 

70  and  ra^F^oa  Amendment  revised  the 

Tedudcd  l^pecificatians. 


Date  of  initial  notiee  at  1 
Ragialsr.  July  25. 1990  (55  FR  30300).  The 
Commission's  rdated  evaluation  of  the 
amendments  is  contained  in  e  Sefety 
Evalaation  dated  Augost  31.  lOOa 

No  significant  hazards  ceaeiderolion 
comments  received:  Na 

Local  Public  Documait  Rooms 
Location:  Wharton  Coenty  Junior 
Co^k^,  J.  M.  Hodges  Learning  Center, 
911  Boli^g  Highway,  Wharton.  Texas 
77488 

Illinois  nywer  Company  andSuylaud 
Power  Cooperetlve.  tac.  Docket  Na  59- 
461,  Clinton  Power  Statfon,  Unit  Na  1. 
DeWitt  County,  nhnaia 

Date  of  application  for  amendment 
February  5, 1988 

Description  of  amendment  request 
This  amendment  revised  the  applicable 
operational  conditions  for  the 
containment  building  fuel  transfer  pool 
ventilation  plenum  radiation  monitor. 

Date  of  issuance:  August  23. 1990 

Effective  date:  August  23. 1990 

Amendment  Noj  4* 

Facility  Operating  License  No.  NFF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1968  (53  FR  26524)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 196a 

No  significant  hazards  connderation 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Ulincns  61727. 

Indiana  Michigan  Power  Company, 
Dockeb  Nos.  50-315  and  50-3ia  Donald 
C  Cotdi  Noclear  Plant,  Units  Nos.  1  and 
2,  Berrien  County,  Mlddgan 

Date  of  application  for  amendments: 
February  6, 1990  (as  supplemented  May 
29.  and  July  23, 1990)  and  May  11. 1990. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  for  Unit  2  Cycle  8  to 
allow  for  a  transition  to  Westinghouse 
17  X 17  VANTAGE  5  fuel  as  a 
replacement  for  some  17  x  17  Advanced 
Nuclear  Fuel  (ANF)  Corporation  fuel. 
They  also  made  numerous 
administrative  dianges  to  the  Technical 
Specifications  and  certain  changes  to 
Unit  1  Technical  Specifications  to 
achieve  consistency  with  Unit  2. 

Date  of  issuance:  August  27, 1090 

Effective  date:  August  27. 1990 

Amendments  Not-- 148/134 

Facility  Operating  Lieeasee  Noe.  DPR- 
58  and  DFR-74  Amendmei^  revised  the 
Technical  Specifications. 


Dote  of  inAkd  notice  19  \ 
RegislsB  AprO  la  1990  (56  PR  14811) 
and  June  27, 1990  (5S  FR  20297). 

The  Commission's  related  evahsetion 
of  the  amendments  is  contsined  in  a 
Safety  BvahMtion  dated  August  27, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docuatent  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Mari(^  Street.  SL 
Joseph,  Michigan  49085. 


Indiana  MkfaiganPe 
Docket  No.  50-315,  Donakl  C  Cask 
Nodaar  Plant.  Unit  Na  1.  Banian 
Coonly,  Midiigan 

Date  of  application  for  amendment 
February  9, 1990 

Brief  description  of  amendment  This 
amendment  changes  Technical 
Spedfication  (TS)  Zf4.7Ji,  "Snubbers." 
to  provide  a  one-time  extension  of  the 
required  interval  for  visual  inspection  ef 
inaccessible  snubbers  until  the  end  of 
the  Unit  1  Cycle  11  refueling  outage. 

Date  of  issuance:  September  a  1990 

Effective  date:  September  a  1900 

Amendment  No.:  149 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Techmcal 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  la  1990  (55  FR  14507). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  a  1990 

No  significant  hazards  consideration 
comments  received^  No. 

Local  Public  Document  Room 
locotiem:  Maude  Preston  Palenske 
Memorial  Library.  SOOMaricet  Street  St. 
Joseph.  Michigan  49065. 

Iowa  Electric  Light  and  Power  Company, 
Docket  Na  50-331.  Duane  Amcdd 
Energy,  Center,  Linn  County,  Iowa 

Date  of  of^licotion  for  amendment 
June  la  1990 

Brief  description  of  amendment  The 
amendment  revised  the  Duane  Arnold 
Energy  Center  Technical  Spedficatiws 
(TSs)  to  reflect  the  use  of  advanced  TGE 
8X8NB-3  fuel  for  Cycle  11  operatiaa. 
Specificalfy.  the  change  increased  the 
safety  limit  Minimum  Critical  Power 
Ratio  (MCFR)  from  IM  to  1.07  for  two 
redrcnlation  kwp  operation,  and  from 
im  to  1.10  for  staigle  loop  operatkm. 

Date  of  issuance:  August  2a  1900 

Elective  dote:  August  2a  1900 

Amendment  No~- 168 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fsdaral 
Register  Jidy  2S,  1900  (55  FR  30301)  The 
Conunission's  related  evaluation  of  the 
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amemliiifMit  is  oontained  In  a  Safaty 
Evaluation  dated  August  28. 19BIL^  .. 

No  uignificant  hazards  coaakferatioa 
comments  receivecbHo. 

Local  Public  Docwnent  Room 
hcation:  Cedar  Rapids  Public  Libraiy, 
500  First  Street  S.  E..  Cedar  Rapids. 
Iowa  52401. 

Maine  Yankee  Atomic  Power  Company, 
Dodtet  Na  5MM.  Maine  Yankee 
Atomic  Pnwer  Station,  Lincoln  County, 
Maine 

Dote  of  application  for  amendment: 
lune  la  1990 

Brief  description  of  amendment  The 
amendment  establishes  a  specificatioa 
for  maximum  reactor  coolant  primary- 
to-secondaty  leakage  from  any  one 
steam  generator  of  0.15  gallons  per 
minute. 

Date  of  issuance:  August  30, 1990 

Effective  date:  August  30, 1990 

Amendment  No.:  117 

Facility  Operating  License  No.  DRP- 
36:  Amendment  revised  the  Tedmical 
Specifications  and/or  License. 

Date  of  initial  notice  in  Federal 
Regiatan  July  25, 1990  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  30, 1990 

No  significant  hazards  consideration 
comments  received:  No 

Loccd  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  307.  Wiscasset.  Maine 
04S7& 

Netdieast  Nuclear  Enei^  Company,  el 
al.  Docket  Na  5IM2S.  Millstooe  Nuclear 
Power  Station.  Unit  Na  S,  New  London 
Coimty,  Connecticut 

Date  of  application  for  amendment: 

Brief  description  of  amendment  The 
amendment  modifies  TS  3/4.6.6.1. 
"Supplemental  Leak  Collection  and 
Release  System",  (SLCRS).  to 
incorporate  a  revised  SLORS  flow  rate. 

Date  of  issuance:  August  22. 1990 

Effective  date:  August  22. 1990 

Amendment  No.:  53 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
^Mdfications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (55  PR  31917  dated 
August  6, 1990).  The  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportimity 
to  request  a  hearing  by  September  5. 
199a  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 


iaausnce  of  the  amendment  The 
Commission's  related  evaluation  of  the 
amendment  and  final  no  significant 
hazuds  consideration  determination  is 
contaisffid  in  a  Safety  Evaluation  dated 
August  22. 1990. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Philadelphia  Qectric  Company.  Docket 
No.  SA-352,  limerick  Generating  Station, 
Unit  1.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
July  11, 1990 

Brief  description  of  amendment-  The 
amendment  modified  the  Technical 
Specifications  to  reflect  a  modification 
the  licensee  is  planning  to  implement 
during  the  fall  1990  refiieling  outage  to 
install  new  suppression  pool  water  level 
indication  at  the  Remote  Shutdown 
Panel  (RSP)  to  support  safe  shutdown  of 
the  plant  in  the  event  of  a  fire. 

Ikite  of  issuance:  September  4, 1990 

Effective  date:  October  1, 1990 

Amendment  No.:  44 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  25, 1990  (55  FR  30306)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  4, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street  Pottstown.  Pennsylvania 
19464. 

Portland  General  Electric  Company  et 
al.  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment 
February  10. 1980 

Brief  description  of  amendment  The 
amendment  revises  the  Trojan  Technical 
Specification  (TTS)  3/4  6.1, 
"Containment  Integrity.'  The 
amendment  relieves  Trojan  Nuclear 
Power  Plant  from  verifying  the  closure 
and  seal  of  the  equipment  hatches  at 
least  once  every  31  days. 

Date  of  issuance:  August  27, 1990 

Effective  date:  August  27, 1990 

Amendment  No.:  162 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  chan^  the  Tedmical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  2S,  1990  (55  FR  30307).  The 
Commission's  related  evaluation  of  the 
amendinent  is  contained  in  a  Safety 
Evaluation  dated  August  27. 199a 


No  Significant  hazards  coasideratioa 
comments  received:  Ho.    - 

Local  Public  Document  Roam 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street  P.O.  Box  1151.  Portland, 
Oregon  97207 

Portland  General  Electric  Company  et 
aL,  Docket  No.  50-344,  Trojan  Nudear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
August  12, 1988.  By  letter  dated  August 
la  198a  the  licensee  provided  clarifying 
information  that  was  within  the  scope  of 
the  action  originally  noticed  in  the 
Federal  Register  and  it  did  not  alter  the 
staff's  proposed  No  Significant  Hazards 
Consideration  determination. 

Brief  description  of  amendment  The 
amendment  revises  the  surveillance 
requirements  of  Table  3.4.6-1  of  the 
Technical  Spedfications  Section  3/ 
4.4.6.2  regarding  leakage  from  the 
reactor  coolant  system  pressure 
isolation  valves  to  require  that  when 
leakage  tests  are  performed  using  a  test 
differential  pressure  lower  than  the 
functional  maximum,  observed  leakage 
rates  are  adjusted  from  the  actual  test 
differential  pressure  in  a  prescribed 
manner. 

Date  of  issuance:  August  27, 1990 

Effective  date:  August  27, 1990 

Amendment  No.:  163 

Facilities  Operating  License  No.  NPP- 
1:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19, 1988  (53  FR  40999) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street  P.O.  Box  1151  Portland. 
Oregon  97207. 

Public  Service  Electric  ft  Gas  Company, 
Docket  Noa.  50-272  and  50-911.  Salem 
Generatii^  Station.  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
February  22, 1990  and  supplemented  by 
letter  dated  May  29, 199a  The  May  29, 
1990  supplemental  letter  did  not 
increase  the  scope  of  the  original 
amendment  request  and  did  not  affect 
the  staff's  original  no  significant  hazards 
determination. 

Brief  description  of  amendments: 
These  amendments  modified  Technical 
Specifications  Section  3.1.1.4  for  Unit  1 
and  3.1.1.3  for  Unit  2  and  the  associated 
bases  by  changing  the  end-of-cyde 


at 
MipflicienL 

Date  of  issuance:  AagmH  27, 1900 

Effective  diate:  U^ta  1  and  2  are 
effective  as  of  the  date  of  iaauance  to  be 
implemented  withki  60  days  cX  the  date 
ofiaaoance. 

Amendmenl  Not.  113  and  84 

Facility  Qpeiotu^  License  Nos.  DPR- 
70  and  IM>R-7S.  Thoie  amencknenta 
revised  the  Technical  Specificatiwia. 

Date  of  initial  notice  in  Federal 
Registen  May  3a  1900  (55  FR  21978)  The 
Cdnmission't  related  evaioatian  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1990 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  New  Jersey 
00079  II 

RocheaierGtiLi 

OaGkelNo.8»4M.R.E.i 

Power  Ptant,  Wayne  County,  New  Yetk 

Dtrte  of  applictttion  for  amendment 
May  9, 1909  as  sup|rfemented  on 
February  20. 199a 

Brief  description  of  amendment  The 
proposed  amendment  would  revise 
Technical  Specificationa,  to  inoHporate 
additional  &Kcificati(Ria  and  Action 
Statements  lor  the  operabihty  and 
teating  reqnfeemento  of  the  motor^driven 
and  turbine-driven  auxiliary  feedwater 
ptunps. 

Date  (^issuance:  Angnat  24, 1900 

Effective  dote:  Septpmber  24. 1900 

Ameadment  No.:  ¥i 

Facility  Operating  License  No.  DFR- 
18(  AmeidnMnt  revised  the  Technical 
Spedfications  and/ or  Licoise. 

Date  of  initial  notice  in  Federal 
Registen  September  a  1980  (54  FR 
37062)  The  Commission's  related 
evaluation  of  the  amendment  b 
contained  in  a  Safety  Evaluation  dated 
August  24. 190a 

No  significant  hazards  coasideratioa 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenee,  Rochester.  New  York 
146ia 


Tenessee  Valley  AuUiarity,  Docket  Na 
50-328,  Sequoyah  Nudear  Piaat,  Unit  2, 
Hamilton  County,  Te 


Date  of  application  for  amembnent 
May  21, 1999  (TS  8(M»)  - 
.    Brief  description  trf  amendment  The 
amendment  modifies  the  Sequoyah 
Nudear  Meat.  Unit  2.  Tedinical 
Spedficatiooa  (TSa)  on  containmoit 
Type  A  or  integrated  leak  rate  teata 
(OLRTs).  The  change  adds  a  footnote  to 
Surveillanca  Requirement  (SR)  4A1.2J> 
regarding  aooelovted  (3LRT  teal 


sdiedalea.  Becanae  the  ttao  ooBaecafivc 
teeto  perfonMd  ea  Unit  2  dioing  the 

Unit  2  Cyde  2  refueling  outage 
(November  19M)  and  the  Unit  2  C^de  3 
refueling  outage  (March  1080)  ara 
classified  as  Called  testa.  SR  4j6,1.2i> 
required  an  accelerated  teat  frequenqp. 
This  change  provides  an  exempticm  firom 
the  accelerated  test  frequency  in  SR 
4.ai.2.b  for  the  Unit  2  C^cle  2  and  Cyde 
3  test  failures  so  that  a  Unit  2  CILRT  is 
not  required  in  the  npoomtng  Cyde  4 
refueling  outage  whidi  is  scheduled  to 
begin  in  October  199a  An  exemption  to 
Appendix  J  of  10  CFR  Part  50  was  issued 
on  August  27, 1990. 

Date  of  issuance:  August  27, 1990 

Effective  date:  Ai^uat  27. 1990 

Amendment  Noj  126 

Facility  Operating  Licenses  Na  DPR- 
79.  Amendmfint  revised  the  Unit  2 
Technical  ^>ecificatiaii8. 

Date  of  initial  notice  in  Federal 
Regialan  June  27. 1900  (55  PR  28296)  Tlie 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  Aogost  27. 19ga 

No  significant  hazards  oonaiderotioa 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamihon  County 
Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

Union  Electric  Company,  Docket  No.  Bft- 
483.  Callaway  Plant.  Untt  l.CaUafway 
County,  Miaaooii 

Date  ofappHcaUon  for  amendment 
March  6, 1990 

Brief  description  ofamendmeat  The 
amendment  revised  die  Technical 
Specifications  by  deleting  the  power 
range,  neutron  flux,  high  negative  rate 
trip.  This  change  is  consistent  with 
Westinghouse  WCAP-11304a>)  «diich 
was  approved  by  the  staff  on  Odober  - 
23,1989. 

Date  of  issuance:  August  23;  1000 

Effective  date:  August  23, 1990 

Amendment  No.:  56 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  13, 1990  (55  FR  24007)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 196a  No 
significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Callaway  County  IHiMic 
library.  710  Court  Street,  F^dton. 
Kfiaaoori  85281  and  the  John  M.  Ofin 
Ufamy.  Waahington  University.  Skinker 
and  lindell  Boulevards,  St  Louis, 
Missouri  6313a 


Date  of  amplication  for  amendment 
June  11, 1900 

Brief  description  of  amendment  The 
amendbient  modifies  the  Technical 
Spedfications  by  adding  several  NRC 
reviewed  and  approved  nwthodologiea 
for  use  in  generating  the  limfts  in  the 
Core  Operating  Limits  Report 

Date  of  issuance:  August  24. 1900 

Effective  date:  Av^aal  24,  \9m 

Amendment  No.  128 

Facility  Operating  License  No.  DPS- 
2a  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiatar.  July  25. 1900  (55  FR  30315)  The 
Commission's  related  evahiatten  of  the 
amendment  is  contained  in  a  Safety 
Evalnaticm  dated  August  24. 199a 

No  significant  hazards  consideratioo 
comments  received  No 

Local  Public  Document  Room 
hcation:  Bnxrics  Memorial  Library,  224 
Main  Street  Brattleboro,  Vermont  OSSm. 

Virginia  Elactife  and  Ptowar  GompaBf.  al 
^  Dodml  Noa  »»•  and  8»«a  North 
Anna  POfwer  Statian,  UnMa  Na  1  and  Na 

2,  Louisa  County.  Virginia 

Dote  of  of^icatimi  for  amendments: 
June  a  lOOa  as  superseded  June  13, 1990 
Brief  description  of  amendments:  The 
amendraenta  enhance  RHR  reliabihty  by 
including  a  reduction  in  die  ndnimnm 
residual  heat  removal  flow  rates  from 
3000  gnn  to  2000  gpm  during  reactor 
coolant  system  partial  drainage  (mid- 
loop)  operation  for  which  die 
temperetura  is  maintained  bdow  140T 
and  the  reactor  has  been  shut  down  for 
at  least  100  hours. 
Date  of  issuance:  August  27, 1990 
Effective  date:  August  27. 1900 
Am&tdment  Nos.:  137  and  120 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendraente  revised  the 
Technical  ^dficationa. 

Dote  of  initial  notice  in  Federri 
Register  July  25. 1900(55  FR  30319)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  27. 19SQ. 

No  significant  hazards  ctmsideratioa 
comments  received:  Ho. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department  University  oi 
Virginia.  OiarkTttesviUe.  Virginia  22901. 


JHM 
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Federal  Regtoter  /  Vpl.  55,  No.  182  /  Wednesday.  September  19.^  19Q0  /  Noticg»  38815 


'^^  -'  Vlfgfaia  Btabfk  iadYiB«9«r  Cfi«pMl.-«t 
aL.  Dockal  Not.  8M3t  iod  9»«St.  North 
Anna  Aiwar  Stattoo.  Unit*  No.  1  and  No. 
2.  Lodsa  County,  Viiginia 

.  Date  of  application  for  amendments: 

April  30,  logo 

Brief  description  of  amendments:  The 
amendments  revise  the  requirements 
governing  the  operability  of  the 
Individual  Rod  Position  Indication  (IRPI) 
system.  The  change  shifts  the  emphasis 
firom  the  IRPI  system  to  the  demand 
position  indication  system  (the  8tq> 
counters)  for  rod  groap  potitien 
information  during  shutdown  and 
certain  transient  operational  modes 
such  as  reactor  startup. 

Date  of  issuance:  August  27, 1900 

£^ect/Ve  d!ate.- August  27, 1990 

Amendment  Nos.:  138, 121 

Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the    . 
Technical  ^lecifications. 

Date  of  initial  notice  in  Veidmal 
Ri^Men  luly  25, 1990  (55  FR  30318)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Vir^nia  22901. 

Vii^aia  Electik  and  Power  Cooapany.  at 
aL.  Docket  Nos.  5»-338  and  StMSa,  Noctib 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  CoiBity,  Virginia 

Date  of  application  for  amendments: 
January  15, 1990,  as  supplemented  ■ 
August  15, 1990 

Brief  description  of  amendments:  The 
amendments  increase  the  maximum 
Tallowable  rod  drop  time  needed  to   . 
accommodate  a  new  fuel  assembly 
design  designated  North  Anna  Improved 
Fuel  (NAIF). 

Date  of  issuance:  September  6, 1990 

Effective  date:  September  6, 1990 

Amendment  Nos.:  139  and  122 

Facility  Operating  License  Nos.  NFF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  (rf  initial  notice  in  Feiani 
Regbler.  February  21, 1990  (55  FR  6122) 
The  August  15, 1990  letter  provided 
additional  information  which  did  not 
alter  the  staffs  initial  detennination  of 
no  significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  die  amendments  is  contained  in  a^ 
Safety  Evaluation  dated  September  8, 
1990. 

No  significant  hazards  consideration 
comments  received:  No.  ' .  ' 

Local  Public  Document  Boom' 
location:  The  Alderman  Library.  Special 


CdttectibiisIMlNfftineirt,  University  of 
Vkginiai  Charlottesville,  Virginia  22S(a- 
2498. 

Yankee  Atomic  Electric  Company, 
DocMt  No.  5IHn>.  Yankee  Nudear 
Power  Station.  Franklin  County. 
Masaachuaetts 

Date  of  application  for  amendment- 
April  19, 1990  as  supplemented  on  June 
T7,1990 

Brief  description  of  amendment  This 
amendment  modifies  Technical 
Specification  Surveillance  Requirement 
to  britig  the  Hi^  Pressure  Safety 
Injection  (HPSI)  and  LPSI  pump 
surveillance  fi^qoency  requirements  in 
line  with  the  Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors  (PWRs) 
contained  in  NUREG-0452,  Revision  4, 
while  providing  for  re-establishment  of 
ASME  XI  inservice  testing  reference 
values  as  provided  for  in  the  code. 
NUREG-0452  requires  surveillance  of 
these  pumps  only  when  they  are  being 
tested  to  meet  the  inservice  testing 
required  by  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  in 
effect  f(n>  each  specific  plant. 

Date  of  issuance:  September  6, 1990 

Effective  date:  September  8, 1990 

Amendment  No.:  135 

Facility  (grating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  {^  initial  notice  in  Federal 
Register  June  27, 1990  (55  FR  26290)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evahiatien  dated  September  6,  ig9a 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massadiusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DCTERMINA'nON  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CRCUMSTANCES) 

During  \be  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  hu 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  apprt^riate 
findinga  as  required  by  die  Act  and  the 


Cotiunieaion's  rbles  and  regulations  in  K) 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendinent 

Because  of  exigent  or,  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  pubHsh, 
for  public  comment  before  issuance,  its 
usual  30:day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  Ucensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards' 
determination.  In  such  case,  the  license ' 
amendment  has  been  issued  without 
opportimity  for  comment  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event 
the  State  has  been  consulted  by  ...  ■ 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwiUistanding 
the  pendency  before  it  of  a  request  for  a 
hearing  fiom  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Coinmission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  filial  determination  that  the 
amendment  involves  no'  significapt 
haz^ds  consideration.  The  basis  for  this 
determihattota  is  contained  in  the,  . 
document!  related  to  dtis  action.' 


Accordingly,  the  an^endmeQts  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments!  sah'sfy  the  criteria  for 
categorical  exclusion  in  accordance 
witii  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  forthese 
amendmenta.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gdman  Building,  2120  L 
Street  N.W.,  Washington.  D.C.,  and  at 
the  local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
tlie  issuance  of  the  amendments.  By 
October  19, 1990,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
.subject  facility  operating  license  and 
any  person  whose  interest  inay  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of  , 
Piactice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  en  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  of  by  the  Chairman 
of  the  Atomic  Safety  and  licensing 
Board  Pane^  will  rule  on  the  request 
and/or  pietition  and  the  Secretaiy  or  the 
designated  Alqmic  Safety  and  Licensing 
Board  will  i$«ue  a  notice  of  bearing  or 
oin  af^ropriate'ordter. 

As  required  by  iO  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceediil^.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  penpitted 
witii  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petiti'oner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
Interested  persons  should  consuh  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street  N.W.,  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entiUe  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  beconxe 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  thaMhe  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building. 
2120  L  SireeU  N.W..  Washington.  D.C., 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptiy  so  inform  the 
Commission  by  a  toll-free  telephone  call  ' 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  1-(80G)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Re^stCT  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  tiie  attorney  for  the 
licensee. 

Nontimely  fiUngs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment 
July  5. 1990 

Brief  description  of  amendment  The 
amendment  rewords  Technical 
Specifications  (TS)  Section  3.4.6.2.f  to 
better  define  which  sections  of  piping 
need  to  be  included  under  Surveillance 
4.4.6.2.1.g.  Surveillance  requirement 
4.4.6.2.1  .g  has  been  changed  to  allow  tiiis 
surveillance  requirement  for  portions  of 
the  high  pressure  injection  safety 
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piping  tv  be  pciioaiad  a4  iMMr , 
pressure*,  A  new  surveillance 
requiieBeiii4h4A2Jiwiilreq«ise  the 
perfisimenoe  al  an  o^emiaaai  leakage 
rate  test  a|  efstateg  piessmes  mder 
acddeal  ca^itieaa  for  diose  poctkms  ol 
the  THPSL  ckwgRBf  aad  Mfil  systcaa 
outside  eontuaneat  need  for  er 
presaaiked  ihirwig  reckcaUlioR  al  Veaat 
once  per  refueling  outage  has  been 
added  8pecifkatia&  4.0.4  has  been 
iliilsiiiBiiiil  to  be  not  amicable  for 
entry  into  MOD£  4  for  this  surveiUance 
requirement  foe  the  HPSI  ^stem.  As  a 
clariHcation,  the  note  at  the  end  of 
SurvetUanoe  raqjoitemeat  4  A&2J.h  has 
bean  nodi&ed  to  exiriidtl^  state  that  it 
is  oaly  applicable  to  surveiUance  item 
"h."  Bases  section  "Low  Temperature 
Overpresaarization  Protection  System" 
has  beeadianged  to  describe  the 
requitaaBenl  to  lock,  out  one  eentri&igal 
charging  pam^  and  both  HPSI  pumps  in 
MOIKS  4>.5.  and  ft  with  the  reactor 
vessel  head  ioetalled. 
Date  afiasuancK  August  23. 1900 
Effective  date:  August  23. 1990 

Amendment  Noj  130  

FacHity  Operating  License  No  DFR- 
61:  Amendment  revised  tfie  Technical 
Specifications. 

Pubfic  comments  requested  as  to 
proposed  no  sigpificanf  hazards 
consideration:  Yes  (55  PK  329B3  dated 
Augnst  13. 1990).  The  notice  provided  an 
opportunity  to  sabmif  comments  on  the 
Oommissioo's  proposed  no  significant 
hazards  considerstion  detennination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  reqnest  a  bearing  by  September  12, 
1990.  but  indicated  thatff  the 
Coinmiaslen  makes  a  final  no  significant 
hazards  consideration  uelei'iulnation 
any  such  hearing  wonid  take  ^nce  after 
issoanee  of  the  amendment  The 
Commisaien's  lefoted  erahiatfon  of  the 
amendment  and  nnal  no  significant 
haznds  consideration  determhiatiun  is 
contained  in  a  Safety  Evaluation  dated 
August  23. 199a 

Attoaeyfor  liceatee:  Gerald  Garfield, 
Esquin.  Day.  Beny  &  Howard. 
Counselors  at  Law.  City  Haoe,  Hwtford, 
Connecticut  06103-3499. 

Loco/  Public  Document  Room 
location:  RusaeB  Library,  123  Broad 
Street,  Middletown,  Connecticot  06457. 
NRC  Pr^eet  Director}c^¥.  Stolz 
Dated  at  RodMlle.MBr^Mid  this UdidBy 
ofSepmb«vlS«k 
For  the  NoEiaat  Bayiklery  CoaaaianaM 

Guar  laieefc 

Acting  AmbSbk  DMmam  aflteaclar  fnfeeta- 

I/U,  Ofp»^Hackar  Beattat  R^>Jmtkm 
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The  US.  Ffoclear  Regolatoiy 
Commissioo  f  Ae  Commission)  is 
considering  tiie  fesuance  of  an 
exemptioo  froni  tfie  cequirements  tA 
Appendix  J  to  WCPRpwt  50  to  Virgiiria 
Electric  ami  Power  Conqmny  fthe 
licensee)  fat  Sany  Power  Station,  Urat 
No.  2.  located  ia  Sorry  Cowrty.  Virgima. 

Envumuuental  Assasanent 

Identification  of  Proposed  Action 

The  proposed  exemption  would  grant 
a  one-time  relief  fiom  the  scheduler 
requirements  of  10  CFR  part  50. 
Appendix  J.  parapaph  IILD.3  to  perfionn 
Type  C  teste  withm  a  2-year  interval  In 
addition,  related  changes  to  the 
Technical  Specifications  would  be 
forthcoming.  The  requested  exemption 
would  aDow  the  licensee  to  defer  the 
Type  C  testing  uatS  the  next  tefiieling 
outage  scheduled  Ear  eaity  April  1991. 
butnoIatertfunfuneSa  1991. 

The  licensee's  request  foe  exemption 
and  bases  &ere£or  ate  contained  in  a 
letter  dated  September  14. 19ga 

TbaPieed  for  the  Pwopoeed  Action 

The  pvopoaed  exemplioM  would  aHow 
a  one-line  relief  from  performing  l^po 
C  teats  for  valves  wkkh  would 
othsrwiae  require  testing  between 
Septenib«'  11^  1990  and  Aprft  1991  and 
enable  Sorry  Unit  2  to  continue  normal 
plant  operation  and  therefore  prevent 
the  piemolore  shaMuwii  of  the  Surry 
Power  Station.  Unit  2. 

The  pwpose  of  tiie  l>pe  C  testing  is  to 
measure  and  ensure  that  the  lericage 
through  the  primary  reactor  containmoit 
does  not  exceed  the  maximum 
aUowabte  lericage  rate.  It  riso  provides 
assurance  that  periucBc  surveillance, 
maintenance  and  repairs  are  made  to 
systems  or  components  penetrating  the 
containment.  During  the  last  two  Type  C 
tests;  the  licensee  took  corrective 
actions  for  \'alve  repair  to  reduce  valve 
leakage.  In  addition,  the  licensee  has 
provided  projected  valve  leakage 
estimates  which  die  NRC  has  reviewed. 
The  staff  finds  ttiat  the  methodology 
used  for  estimating  the  leakage  for  the 
extended  period  it  acceptable. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exenp&m  aroaid  allow 
a  ooMiaw  Ealiaf  fiton  d»  ackadohv 
ii^ihraiiiiili  to  prrtimi  Tjpti  Ttfiiti 
wMfate  a  2-year  parted.  The  Ucensee  has 
taken  mKectiseactfon  to  repair  valves 


dating  the laaltaw Type  C  leslft  to 
nuntete  value  lealc^ie.  The  pressed 
exemptien  wM  pel  nsfativ^  iaifwct 
containaeBt  Integrity  and  wUt^net 
significmtty  diange  the  titk  frcmi 
facility  accidents.  Therelore,  post- 
accideiit  raditrfe^cal  releases  win  not 
be  signfficanily  pester  than  previously 
determined,  nor  does  the  pn^NMed 
exemption  otherwise  affect  racfiological 
plant  effluents,  or  result  in  any 
significant  oecupatiomi  exposore. 
Likewise,  the  proposed  exemption 
would  not  affect  nonradiologicaf  plant 
effluents  and  wonld  have  no  other 
environmental  impacts.  Therefore,  (tie 
staff  condndes  tftat  there  are  no 
significant  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Altemativea  to  die  Proposed  Action 

Because  it  has  been  condnded  that 
there  are  no  measurable  impacts 
associated  widi  tfie  proposed 
exemption,  any  attemative  to  tfie 
exemption  will  have  either  no 
environmental  impacts  or  greater 
environmental  impacts.  ^ 

The  principal  ahexnatlve  would  be  to 
deny  the  requested  exemption.  Such, 
action  would  not  reduce  environmental 
impacts  of  the  Surry  Unit  2  operations 
and  would  result  in  redaced  operational 
flexibility. 

AHemative  Use  of  Resources 

This  acttoa  does  net  involve  the  use  of 
resources  not  previoudy  considered  in 
the  Final  Environmental  Statement  for 
the  Sutry  Power  Stotion.  Unit  2  which 
was  issued  in  June  197Z 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  re<^st  and  did  not  consult 
other  agencies  or  petsims. 

nnding  of  No  Significant  Impact 

The  staff  has  determiaed  not  to 
pr^lMice  an  environmental  impact 
stotemeirt  for  the  proposed  exemption. 

Based  npon  the  foregoing 
environmental  aaaeasment.  we  conclude 
that  the  proposed  action  «rill  not  have  a 
significant  cftect  on  the  quality  of  the 

hiniwn  Mtm  JitMliewt. 

For  further  details  with  respect'to  this 
action,  see  the  applicatien  for  exemption 
from  10  CFR  part  sa  appendix ),  deted 
September  14. 1990,  whk^  ie  available 
for  poUlc  inspection  at  the 
Comoiisstoa's  Public  Document  Room. 
212»LSlrael.  NW..  Washingtoii,  DC 
and  at  AeSwem  Library.  Ccrilege  of 
WilMnn  and  Mary.  WiBiamsbni^, 
Virgima  23185. 


Dated  at  Rockville,  Maryland  this  17th  day 
.of  September  1990 

For  the  Nudear  Regulatory  Conunission. 
Heiiiert  N.  Barkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  90-2^306  Filed  9-18-60;  8:45  am) 
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Licensing  Support  System  Advisory 
Review  Pah«l  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  of 

.October  6. 1972  (Pub.  L  94-463, 86  Stat. 

H770-776),  that  the  Licensing  Support 
System  Advisory  Review  Panel 
(I^SARP)  will  hold  a  meeting  on 
October  10  and  11, 1990.  The  meeting 
will  convene  at  8:30  a.m.  on  October  10, 
1990,  in  the  Zephyr  Room  of  the  Quality 
Iim,  3800  South  Virginia  Street.  Reno, 
Nevada.  The  Nuclear  Regulatory 
Commission  (NRC)  established  the 
LSSARP  to  provide  advice  and 
recommendations  to  the  Nuclear 
Regulatory  Oommission  and  to  the 
Department  of  Energy  (DOE)  on  topics, 

'  issues,  and  activities  related  to  the 
design,  development,  and  operation  of 
an  electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  is  being 
designed  to  dontain  information  relevant 
to  the  Comiirission's  future  licensing 
proceeding  f6r  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste  (HLW). 

The  agenda  for  the  two-day  meeting  is 
as  follows:  11 

Agenda.  LSa  Advisory  Review  JPanel 
Meeting.  October  10-11. 1990 

Wednesday,  October  10, 1990: 

8:30  ;Piscu8sion    of    Administrative 

Matters    (Committee    Qiair- 
man). 

8:45  ^tetus  of  DOE'S  LSS  Develop- 

ment Activity  and  Schedule, 
.and  Status  of  HLW  Reposi- 
tory Program  (D<^. 

10  J  LSS     Design     Documentation 

(DOE/Science  Applications 
International  Corporation). 
|levised  Topical  Guidelines  for 
Determining  What  Informa- 
tion Goes  Into  the  LSS 
(I«tq. 

Thursday,  October  11, 1990; 

9  filontinuation  of  )une  7,  1990, 

Discussion  of  Recommended 

Fields   for  the   Bibliographic 

"Headers"   Required    for   all 

I  Graphic  LSS  Records  (NRC). 

1-.30  '  '  flandling  of  Technical  Data  in 
the  LSS  (NRG/Center  for  Nu- 
clear Waste  Regulatory 
Analyses). 


3:45 


Status  of  Compliance  Evalua- 
tion Program  and  Status  of 
Priority  Document  Production 
Schedule  (NRC/LSSA). 

Adjourn. 


The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 
oral  presentations  to  the  Panel  or  file 
written  statements.  Requests  for  oral 
presentations  should  be  made  to  the 
contact  person  listed  below  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  oral  statements. 

For  further  information  regarding  this 
matter,  contact  Marilee  Rood,  Office  of 
the  LSS  Administrator,  U>S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  telephone  301-492-4003. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  September  1990. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  90-22201  Filed  9-18-90;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committae  on  Nuclear  Waste  (ACNW); 
Proposed  MOetlngs 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published,  August  22, 1990  (55 
FR  34359).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Registw  approximately  15 
days  (or  more)  prior  to  Uie  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designed  by  an  asterisk  (*)  will  be  open 
or  whole  or  in  part  to  the  public.  ACRS 
full  Committee  and  ACNW  meetings 
begin  at  8:30  a.m.  and  ACRS 
Subcommittee  meetings  usually  begin  at 
8:30  a  jn.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Commitee  and  ACNW 
meetings  and  when  ACRS    . 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 


been  made  in  the  agenda  for  the 
October  1990  ACRS  and  ACNW  full 
Committee  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the 
Committees  (telephone:  301/492-4600 
(recording)  or  301  /492-7288,  Attn: 
Barbara  ]o  White)  between  7:30  ajn. 
and  4:15  pjn..  Eastern  Time. 

ACRS  Comndttee  Meetings 

Advanced  pressurized  water  reactors, 
September  20, 1990,  Bethesda,  MD.  The 
Subcommittee  will  review  the  draft  SER 
for  the  Westinghouse  RESAR  SP-90 
design. 

Advanced  pressurized  water  reactors, 
September  21, 1990,  Bethesda,  MD.  The 
Subcommittee  will  meet  with  AAB 
Combustion  Engineering,  Inc  to  discuss 
design  feedback  for  System  80  Plus  from 
operational  experience  at  CE  plants,  to 
particular  Palo  Verde. 

Plant  license  renewal,  October  2. 
1990,  Bethesda,  MD.  The  Subcommittee 
will  review  the  drafi  Regulatory  Guide 
on  Standard  Format  and  Content  for 
License  Renewal  Application  and  the 
drafi  Standard  Review  Plan  for  the 
Review  of  License  Renewal 
applications. 

Joint  severe  accidents,  extreme 
external  phenomena,  and  probabilistic 
risk  assessment,  October  3, 1990, 
Bethesda,  MD.  The  Subcommittee  will 
continue  their  review  of  NUREG-1150, 
"Severe  Accident  Risks:  An  Assessment 
for  Five  U.S.  Nuclear  Power  Plants"  in 
the  areas  of  seismic  and  fire  analysis. 

TVA  plant  licensing  and  restart, 
October  31, 1990,  Huntsville.  AL  The 
Subcommittee  will  review  the  planned 
restart  of  Browns  Ferry  Unit  2. 

Thermal  hydraulic  phenomena, 
November  6, 1990,  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
the  NRC  staff's  program  on  interfacing 
systems  loss  of  coolant  accidents 
(ISLOCA). 

Joint  containment  systems  and 
structural  engineering,  November  7, 
1990,  Bethesda,  MD.  The  Subcommittees 
will  discuss  containment  design  criteria 
for  future  plants. 

Joint  advanced  pressurized  water 
reactors  and  advanced  boiling  water 
reactors,  Date  to  be  determined 
(October),  Bethesda,  MD.  The 
Subconunittees  will  discuss. ^e  licensing 
review  basis  documents  for  CE  System 
80-1-  and  GE  ABWR  designs. 

Joint  computers  in  nuclear  power 
plant  operations  and  instrumentation 
and  control  systems.  Date  to  be 
determined  (October/November), 
Bethesda,  MD.  The  Subconunittees  will 
discuss  the  use  of  computers  and  solid- 
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state  cofrtfol  logic  in  nuckv  power 
plant  u|ief  fltiuBc 

Aaxffktrf  and  secondary  systems. 
Date  to  be  detenninerf  p^faTember/ 
December).  Bethemhr.  MD.  The 
Subcommfttee  wiH  dffscnag  mattera 
concennng  nre  protection  and  mftigation 
in  uuLleai  power  plants. 

Materials  and  metalkirgy.  Date  to  be 
determined  (ttottiabci/Deceaber). 
Bethesda,  MD.  The  Subcommittee  will 
iwiew  the  proposed  fesolution  of 
GeiKfie  Issiie  29,  "Boiling  Degradation 
or  Paihife  in  Nsciear  Power  Plants. 

/oBti  pta/tt  operations  mtd 
probabilistic  risk  assessment.  Date  to 

S^bcaoBRiftM  wiR  begin  review  of  ^ 
NRC  staffs  Aetkm  Flan  to  evakwte  the 
risk  ften  nndcar  power  plant  shutdown 
operanonSk 

QBohtf  and  qai^ity  assurance.  Date 
to  be  determined,  BeAesda.  MD.  The 
SubconHMse  «M  discus  the 
peElaaMlKe-liassd  eoncept  of  qoality. 
wIhC  it  nnaBSk  Us  imptemcntation,  and 
preljainaty  BssnHs 

AtocUkwy  and  secondary  systems. 
Date  lobe  delenniDed,  Bethesda,  MD. 
The  SubcomiaittBe  witt  discuss:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Sjrstens.  (2)  rcg^tonr 
iiT""""''"  for  CfaiUcd  Water  Systems 
design,  and  (3)  criteria  being  ased  by  the 
NRC  staff  to  review  the  Chilled  Water 
Systems  design. 

foiat  regulakny  adirHies  and 
cniifni'nssffBf  systems.  Date  to  be 
deteniwd.  Bethesda.  MD.  The 
SubcoaiiBitlee  ariU  review  the  proposed 
final  revisiOB  ta  appeadix  >  to  10  CFR 
part  50i  "Primary  Reactor  Contaktaient 
Leakage  Testing  for  Wata-Cooled 
Power  Reactors."  and  an  associated 
Regalalory  Goide. 

Occupationai  and  enviroomental 
protection  systems.  Date  to  be 
determined.  Betheuia.  KflX  The 
Subcommittee  will  review  the  Advance 
Notice  of  Proposed  Rulemaking  on  hot 
particles. 

Severe  accidents.  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  discuss  elements  of 
the  Severe  Accident  Research  Program 
(SARPJ. 

ACRS  Fidl  Caanatee  iiuliags 

366tb  ACRS  meeting,  October  4-8. 

1990,  Bethesda.  MD.  hems  are 

tentatively  schednled. 

•A.  Reactor  aperatoring  experience 
fopen}    Diiefuig  by  representatives  of 
Ine  NRC  stafr  regarding  reactor 
operating  expereience  and  events, 
indmnng  the  status  of  activititn 
regarding  the  impact  of  non- 
cbnsensaMe  gases  on  operation  of 


safety^rdated  systems  and 
UHiipuiients. 

•R  Quality  assurance  (open) — BrieHng 
by  representatives  of  the  NRC  staff  on 
the  status  of  activities  regarding 
performance-based  quality  assurance 
at  nacfear  facilities  and  the  related 
proposed  revision  of  the  NRC 
Standard  Review  Plan. 

*C.  InleraoUonai  activities  (open/ 
c/osed/— Briefing  regarding  recent 
visit  and  Bseetiagi  of  tfie  US-(JS8R 
Joint  Coordinatiag  Committed  on 
Qvilian  Nadear  Reactor  Safety  and 
visit  of  U.&.  representatives  to  the 
Loviisa  Nuckar  Power  f^nt  in 
PbdMMi 

*D.  Ucopse  renewal  standard  review 
phm  (op&i)— Review  and  comment  on 
proposed  revision  to  the  NRC 
Staiidard  Review  Plan  and  assocaited 
Regalatory  Guide  regarding  guidance 
for  license  renewal  reviews  of  nuclear 
power  plants.  Repteaentatives  of  the 
NRC  staff  will  participate  in  the 
discassion. 

*E.  Severe  accident  risk  assessment  for 
five  U.S.  nuclear  power  plants 
(NUREG-1150)  (openj— The  members 
win  hear  and  discuss  the  report  of  the 
ACRS  joint  subcoeimittee  meeting  on 
Severe  Accidents,  &ctreme  External 
Phenoneaa.  and  Probabilistic  Risk 
Assessment  (Hres  and  seismic  events) 
as  they  relate  to  NUREG-1150 
evaluations.  The  members  wiD 
discuss  proposed  Committee 
comments  and  recommendations 
regarding  the  nature  and  ose  of 
NUREG-1150  and  severe  accident  risk 
assessment  in  the  regulatory  process. 
Representatives  of  the  NRC  staff  will 
participate  as  appropriate. 

*F.  Reactor  safety  research  (open)— the 
members  wiB  discuss  die  scope  and 
content  of  the  annoal  ACRS  report  to 
Congress  on  the  NRC  Safety  Research 
Program. 

*G.  ACRS  subcommittee  activities 
(openf—Tke  members  wiD  hear 
reports  and  discass  activities  of 
cognizant  ACRS  snbcommittee 
meetings  regarding  safiety-related  and 
regulatory  activities  indudtng  the 
statns  of  the  NRC  staff  review  of 
standardized  nuclear  plants,  sttni  as 
the  Combusthm  Engfaieering  CESSAR 
Systems  80+  nudear  power  plant  and 
use  of  bleed  and  feed  cooling  in 
nocfear  power  {rtants.  Representatives 
of  the  NRC  staff  wil!  participate  as 
appropriate. 

*H.  Westin^oase  standard  plant  design 
(SP/90t  (open}— Review  and  report  on 
the  proposed  preliminary  design  for 
this  standanfeed  nuclear  power  plant. 
Representatives  of  the  NRC  staff  and 
the  WesMiignonse  Electric 


Corporation  wffi  participate  as 
appropriate. 

*l.  Impact  of  regulatory  activities  on 
nuclear  power  plant  operations 
^0ywn/— Briefing  by  representatives  of 
the  NRC  staff  reganfing  condnsions/ 
recommendations  resulting  from  NRC 
regnlatory  impact  sorvesrs  and 
discussion  of  proposed  ACRS  report 
related  to  the  impact  of  the  regulatory 
process. 

*J.  ACRS  procedures  und  practices 
(open}— -The  members  will  discuss 
ACRS  nse  ol  part-tinK  consultsmts  in 
suppoti  of  ACRS  activities. 
Admfaiistiative  matters  soch  as  a 
propoeed  i^tdate  and  revision  of  the 
ACRS  %laws  will  be  discussed  as 
appropriate. 

•K.  Admaced  reactor  designs  (open}— 
Dtiefiag  by  representatives  of  the  NRC 
st^r^arding  die  resource 
commitment  that  is  being  devoted  to 
review  and  evaluation  of  ulvanced 
reactor  designs.  Representatives  of 
DOE  may  participate  to  the  degree 
apprtqaiate. 

L  Appointment  of  ACRS  members 
(chsed^—Tlte  members  wiU  discuss 
the  qnafifications  of  candidates 
proposed  for  appointment  to  the 
Comoiittee. 

*M.  Anticipated  ACRS  activities 
(open}— the  members  will  discuss 
antidpated  ACRS  subcommittee 
activities.  Topics  proposed  for 
consideration  by  the  full  Committee 
will  also  be  discussed.  Incomplete 
items  Irom  previous  Committee 
meetings  will  be  discussed  as  time 
and  availability  of  information  permit. 
Anticipated  dates  for  ACRS  full 
Committee  meetings  during  CY 1991- 
will  be  discussed. 
367th  ACRS  Meeting.  November  0-10, 

1990 — Agenda  to  be  annoimced. 
368th  ACRS  Meeting.  December  6-8. 

1990 — Agenda  to  be  announced. 

ACNW  FbH  Cemniittee  Meetings 

24di  ACNW  meeting,  September  19- 

20. 1990,  Bethesda.  MD.  Items  are 

tentatiwely  scheduled. 

*A.  The  Committee  wiD  discuss  a 
response  to  the  EPA's  request  for 
clarification  of  the  comments  made  by 
ACNW  which  critique  the  EPA's  high- 
level  waste  standards. 

*B.  The  Committee  may  review  the  NRC 
stafTs  evaluation  of  die  NAS/NRC 
report  on  "Rethinking  Hlgh-Level 
Radioactive  Waste  Disposal." 

*C.  The  CeauBittee  will  hear  a 
presentation  oa  EFRTs  performance 
asaessaent  methodidogy  for  a  HLW 
repository. 

•D.  The  Committee  will  deHne  the 
strategy  and  schedule  for  responding 


to  recent  reqacsts  tn  saviaw  ledmicat 
issues  kwolived  in  dm  dispoial  of 
Biixed  waate  with  an  eafAaaie  on  tha 
rssahttion  of  conOicts  between  MlCs 
and  EPA's  seguJatioBs.  and  t»  review 
subsystem  tesuiieraents  withia  10 
CFR  pari  8p  to  detemins  their 
coafooaaaaa  with  tha  EPA  hi^level 
waste  standards. 

*E.  Tha  Committee  will  review  the 
"Pi^Iic  CoBuaent"  version  of  the 

.  Format  and  Content  Guide  for  High- 
Level  Waste  Repositofy  Licensing 
Applications. 

*F.  The  Committee  wiR  discuss 
anticipated  and  proposed  Committee 
activities,  meeting  agenda, 

■  administrative,  and  orgardzationat 

.    matters,  as  Bn;)ropriate.  The  members 
wiR  also  discuss  matters  and  spedfic 

'    issnes  widdi  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 
ACNW  working  group  meeting, 

October  23. 1990.  Bethesda,  MD.  Items 

are  tentatively  schedided. 

*  A.  Human  intntsron  (open}—hn 
^ACNW  Working  Group  wiH  examine 
how  human  intrusion  at  a  high-level 
waste  repository  wiH  be  dealt  with 
under  10  CFR  pari  80  consideratione 
and  giddance  from  40  CFR 191 
Appendix  B  This  wffi  include 
discussion  of  die  WffP  experience 
and  will  be  desi^ied  to  explore  die 
range  of  canent  diinking  from  various 
groups. 
25lh  ACNW  meeting,  Odeber  M-28. 

198a  Bethesda,  Kfi).  Items  are 

tentetiveiy  sdieduled. 

*A.  The  (joaanittee  wUl  be  briefed  by 
the  DHLWM  staff  on  die -Phase  I 

■  Demonstration  of  die  Noclear 
Rc^ilatory  CbROrission's  Capability 
to  Coadttct  a  Peifcmanoe  Assessment 
for  an  HLW  Repository. 

*B.  The  Committee  will  be  briefed  on  a 
leceat  report  by  Samfia  National 
Laboratories  a^h  coadadcd  that 
diere  is  reasonable  confidence  that 
compliance  of  the  WIFP  facility  widi 
the  EPA  standards  is  achievable. 

*C.  The  Committee  will  hear  a  briefing 
for  information  on  Performance 
Assessment  Methodology  fiw  an  LLW 
sitebyNMSS. 

*D.  The  Committee  will  be  briefed  by 
members  of  NRC's  Nucler  Safety 
Research  Review  Committee  relative 
to  its  findings  on  the  NRCs 
radioactive  waste  research  program. 

*E.  The  Committee  will  select  meeting 
dates  for  CY  1801. 

*F.  The  Connittee  win  seled  a 
■oainatina  Committee  tot  ACNW 
officers  (Cbainnan  and  Vice- 
Chairman)  for  CY  1991. 

*G.  The  CoMBittee  wiU  discass  the 
compiexiliee  and  proUems  associated 


with  iicensiag  an  LLW  disposal 
faciily.  particehriy  with  respect  to 
silint  and  the  NRC-stata  inlcrhoe. 

*H.  The  GanaBittee  Witt  be  briefisd  on 
thai  ptogicea  by  the  CatboA-UMid 
Hsman  hatnision  Worickig  Groups. 

*L  The  Committee  will  discuss 
anticipated  and  proposed  CoBUBittes 
activities,  meeting  agsada, 
adadaistcative.  and  aiganizational 
matters,  as  appropriate.  The  members 
will  also  discuss  matters  and  specific 
issues  which  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  kifermation  permiL 
ACNW  working  group  meeting, 

October  28. 199a  Bethesda.  MD.  Uems 

are  tentatively  sdiedaled. 

*  A.  Migration  ofcarbon-14  (open} — ^Aa 
ACNW  Woridng  Group  wiH  be  briefed 
on  the  potei>Ual  probleais  that  could 
arise  at  a  high-level  repository  as  a 
result  of  carDonrl4  release  and 
migration.  This  will  indude  a 
discussion  of  EPA  release  Bmits  bx 
this  radfonudide. 
ACNW  Meeting  schedoledfiar     . 

November  26-27, 1990  has  been 

cancelled. 
26Ui  ACNW  Meeting.  December  12- 

14, 1990 — Agenda  to  be  announced 

Dated:  Septemlwr  13. 19B0. 
lohnCHoyU. 

Advisory  Committee  Management  Officer. 
(FR  Oea  8IM2in  Filed  9-18-ift  ft46  an4 


Adviaory  Commlttea  on  Raactor 
Saf  e^nards;  Moctlnd  Agandki 

In  accordance  wtdi  ds  parposes  ef 
sections  29  and  18^  of  tite  Atendc 
Enei^  Ad  (42  U.S.C.  2039. 2232b).  die 
Advisary  Coauaittee  on  Reactor 
Safeguards  wiii  hold  a  aauting  on 
October  4-6, 1988,  hi  room  P-lia  7820 
Norfolk  Avenue.  Bediesda.  Marybmd. 
Notice  of  diis  meeting  was  pufafehed  in 
die  Federal  Register  on  Angiot  22, 1880. 

Thursday  October  4, 1990,  room  P-UO, 
7920  Norfolk  Avenue,  Bethesda,  Md. 

9M  aJM^-S:4S  oar.  Chainnan  's 
Remarks  (Open>— The  ACRS  Chainnan 
wilt  make  operang  rematks  and  report 
briefly  regarding  items  of  curent 


8:45  a.m.-tl:30  ams  Severe  Acddmt 
Risk  Assessment  (NUtEC-llSO) 
(Open)— The  members  witt  bear  and 
discuss  a  report  of  a')oint  ACRS 
subcoaraiktea  meeting  regarding 
consideration  of  eatutnai  events  sack  as 
fire  and  seisaric  iaanee  fai  severe 
acddaat  risk  assessment 

The  members  will  aha  dtecusa  a 
peepoaad  ACRS  report  to  the  NRC 
regardng  NMEC-Iisa  Severe 


Accident  Risks:  AsseaaawBt  ier  Fhra 
U.S.  Nadear  Power  rfanla.  skI  its  aae  in 
the  regulatory  process. 

liaOam.~tZ15pMi,:  Anticipated 
AC3ISActfvitMa  (Opm)— TW 
Comnittae  wfH  disease  anOdpated 
ACRS  sabtB— nitlee  activities  and  items 
proposed  for  consideration  by  thefcH 
Caaunittee.  Proposed  dates  fer  ACRS 
meetings  duriag  CY  1901  wiM  also  ba 
discussed. 

1:15  p.m,-9^ p.m.:  License  Renewal 
Standard  Review  Plan  fOpen>— The 
Comndttee  wffi  review  and  leyuit  on  die 
NRC  staff  proposed  Standard  Review 
nan  and  an  assodated  NRC  Regnhrtoiy 
Guide  fm*  nuclear  power  plant  license 
renewal 

Representatives  of  the  NRC  staff  and 
the  nudear  industry  will  pattic^te,  as 
appnq>riate. 

3:30  pjn.r-6  pjn.:  Advanced  Reactors 
(Open)— The  Committee  wiH  be  briefed 
by  representatives  of  the  NRC  staff  and 
EH3E.  as  appropriate,  regarding  the 
scope  and  schedule  for  review  of 
advanced  nudear  power  plant  designs. 

5  pjiu-6  pjiui  ACRS  Procedures  and 
Practices  (Open)— The  Committee  will 
discuss  proposed  ACRS  comments  to 
the  NRC  regarding  use  ef  part-tiBM 
consultants  in  si^port  of  ACRS 
activities  and  a  proposed  update  aad 
revision  erf  the  ACRS  Bylawa 

Friday,  October  5, 1990.  room  P-110. 
7920  Norfolk  Averme,  Bethesda,  Md 

&30aMt-10Ma,m.:  Westinghouae 
Standard  Plant  (SP/9IV  (C^eo)— The 
Committee  will  review  and  report  on  the 
preliminary  design  of  this  standafdiced 
Westittghousa  nudear  plant 
Represmtetivas  of  the  NRC  staff  and 
die  Wesdi^MiBse  Electic  Corperation 
«vill  participate,  as  appropriate. 

KttS  ajtt.-12  noon:  Petformance 
Based  Quality  Assarance  (Open)— The 
Conmrittee  will  ba  briefed  by  die  NRC 
staff  an  the  proposed  revisian  of  the 
NRC  Standard  Review  Plan  to  addresB 
performance  based  qaahty  assasanee. 

1  p.nL-2:ao  pml:  Impact  afRegahtotf 
Activities  (Open)— A  briefing  wiU  ba 
given  by  representatives  of  Ike  NRC 
staff  regarding  proposed  action  in 
response  to  regnlatory  fanpad  surveys 
regarding  the  hapad  of  regriatory 
activities  on  the  opera\iaa  of  mudear 
facilities. 

2:4Sp.atr-3:46pjn,:  Reactor  Operating 
Exprnieac*  and  BvenU  K)pen)--A 
bri^ng  nritt  ba  givea  by  representatives 
of  dw  NRC  staff  ragardii^  the  irapad  of 
laammdensebk  gasea  on  eperation  of 
safsty-rdated  syotsms  aad  cuiupanauts. 

3:4$  p.m.-4e30  pan.:  NRC  Research 
Piagmm  (Open)— The  aiemhers  wfl 
hold  a  (fiscBBskm  on  the  so^  and 
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nature  of  its  ansuei  report  to  the  U.S. 
Congress  on  thie  NRC  Safety  Research 
Program. 

4:30 p.m.-5:30  fun.:  Preparation  of 
ACRS  Reports  (Open)— The  members 
will  discuss  proposed  reports  to  the 
^HlC  regarding  items  considered  during 
this  meeting.  : 

Sdturckty.  October  ft  JS80  room  P-UO, 
7920  Narvik  A  veaue,  Bethesda,  Md. 

8:30  ami-llM  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  members 
will  discuss  proposed  reports  to  the 
rate  regarding  items  considered  during 
this  meeting  as  well  as  items  which 
were  not  completed  at  previous 
meetii^s  as  time  and  availability  of 
information  permit. 

11:30-12  noon:  New  Members 
(Closed}— The  members  will  discuss  the 
qualifications  of  candidates  proposed 
for  appointment  to  the  Committee. 

This  session  will  be  closed  to  discuss 
information  of  a  personal  nature  where 
disclousre  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

I p.m.-l:45p.m..  ACRS  Subcommittee 
Activities  (Open) — ^The  members  will 
hear  and  disctiss  the  reports  of 
cognizant  subcfommittees  regarding  the 
status  of  assigned  activities,  including 
decay  iieat  removal  in  nuclear  plants 
and  the  status  of  the  CESSAR  System 
89+  nuclear  power  plant  project  review. 

1:45  pjn.-2:30  p.m.:  MisceHaneous 
(Open)— The  members  will  complete    '  : 
discussion  of  items  considered  during' ' 
this  meeting  and  administrative  matters 
related  to  the  conduct  of  Committee 
activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27. 1980  (54  FR  39594).  In 
accordance  with  these  procedures^  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  shodd  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate       - 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still  motion 
picture  and  television  cameras  during 
his  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 


In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  fadlitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  an  unwarranted  iirvasioA  of 
personal  privacy  (5  U.S.C.  S52b(c](6)]. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduledt  the 
Chairman's  ruling  on  requests  for  tiie 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Exercutive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  7:45  a.m.  and  4:30  pjn. 

Dated:  September  13, 199a 
lohn  C  Hoyle. 

Advisory.  Committee  Management  Officer 
jFR  Doc.  90.-22182  Filed  9-18-90;  8:45  am] 
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Duk«  Power  Co.,  et  eU  Issuance  of 
Ainendments  to  Facility  Operating  . 
.  Ufcehses 

The  U.S.  Nuclear  Regulatory  .  « *-  t*:^  "  - 
Commission  (the  Commission)  has 
issued  Amendment  No.  113  to  Facility 
Operating  License  No.  NI^-0  and 
Amendment  No.  95  to  Facility  Operating 
License  No.  NPF-7  issued  to  Duke 
Power  Company,  et  al.,  (the  licensee) 
which  revised  the  Technical 
SpeciOcations  for  operation  of  the 
McGuire  Nuclear  Station,  Units  1  and  2, 
located  in  Mecklenburg,  North  Carolina. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 

The  amendments  revised  the 
Technical  Specifications  regarding  the  ' 
Auxiliary  Building  FOtered  Ventilation     . 
Exhaust  system,  including  related 
changes  associated  with  the  modified 
Waste  Handling  area. 

The  applications  for  the  amendments 
comply  with  Ihe  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendm«its. 

Notices  of  Consideration  of  Issuance 
of  Amendments  and  Opportunity  for 


Hearing  in  c<mnection  with  this  action 
were  published  in  the  Federal  Register 
on  April  4. 1968  (53  FR  10957)  and  )uly 
27, 1989  (54  FR  31209).  No  request  for  a 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  this  notice.  By  letters 
of  December  8, 1989,  June  la  1990,  and 
September  4, 199a  the  licensee  provided 
supplemental  information  that  did  not 
change  the  technical  substance  of  the 
previously  noticed  requests  and,  thus, 
did  not  warrant  renoticing. 

The  Commission  has  prepared 
Environmental  Assessments  related  to 
the  action  and  hes  determined  not  to 
prepare  environmental  impact 
statements.  Based  upon  the 
environmental  assessments,  the 
Commission  has  concluded  that  die 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (54  FR  37515. 
September  11, 1989;  55  FR  31258,  August 
1. 1990). 

For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendment  dated  October  15, 1987,  as 
supplemented  October  22, 1987,  and 
September  4. 1990;  and  May  11. 1989,  as 
suppleinented  June  14  and  December  8, 
1989,  and  June  18, 1990.  (2)  Amendment 
No.  113  to  License  No.  NPF-9  and 
Amendment  No.  95  to  License  No.  HPV"  . 
17  ai^i  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental- 
Assessment.  All  of  these  items  are     ^  v ; 
available  for  public  inspection  at  the    .^ . 
Commission's  Public  Document  Room,  ■', 
the  Gelman  Building.  2120  L  Street  NW.. 
Washington,  DC.  and  at  the  Atkins 
Library.  University  of  North  Carolina. 
Charlotte  (UNCC  Station).  North 
Carolina  28t223.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects — I/II. 

Dated  at  Rockville.  Maryland  this  12th  day 
ofSeplen>b^l990. 

For  the  Nuclear  Regulatory  Commission. 
Dari  S.  Hood. 

Pmfect  Manager.  Project  Directorate  11-3, 
Division  of  Reactor  Projecta— I/II.  Office  of  . 
Nuclear  Reactor  Regulation.  '  ' 

(FR  Doc.  90-22183  Filed  9-18-90:  8:45  am) 
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GPU  Nuclear  Corp.;  Consideration  Of 
Issuartce  of  Amendment  to  Provisional 
Operating  Ucenee  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commisskm  (the  Commission)  is 


GOBI 

to  Pro«iai«aal'OpantiagiicMMeNau 
DPR-IO.  issued  to  GPU  Nudeaf      , 
Corporation  (GPUN,^  the  licensee),  for 
opetatioa  of  tkft  Oystec  Cteek  Nwlaar 
Generating  Stalioa  located  ift  Oc— » 
Counly.  New  Jeis^. 

The  anendawnl  would  revis» 
Technical  SpedfieatioD  (3.4(0      : 
incorpcrate  liaa  10  CFR  Sai46  LOCA 
Analysi*  that  is  the  bests  fax  the 
MAPLHGR  IkniU  providMl »  Technical 
SpecificatioB  Action  3.10  "Core  Limits." 
The  Limiting  Conditioas  for  Operation 
(LCOs]  and  Bases  would  be  chained  a» 
approprtatfr  A  note  would  be  added  to 
account  for  the  more  restrictive  LCO  for 
the  Automatic  Depressurizatien  System 
(ADS)  when  one  core  spray  loop  is 
declared  inoperable. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
wiU  have  made  findings  required  by  Hie 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  tie  Commission's 
regulations. 

By  October  If .  WW,  the  Kcensee  may 
fHe  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
sebject  fadfify  operating  ficense  and 
any  person  whoae  interest  may  be 
afiected  by  (his  proceeding  and  wfro 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for»beariag  aoda  petition  for  leeve  to 
intervene.  Requests  for  a  hearing  and 
petitioBs  for  lesre  to  intervene  shoff  be 
filed  in  accordance  with  the 
CbmnisaioA's  Iteles  of  Practice  for 
Domestic  Licensing  Proceedings'*  in  10 
CFR  pert  2.  lirtereslad  persona  itouid 
consult  B  copy  of  ie  CFR  2.714  which  i* 
available  at  tka  Ceeuaiasion's  PaUic 
DacaaKirt  Rooak  the  Gcbna  BaiUiag: 
2120  L  Street  NW..  WasUagtoo.  DC 
20555  and  at  tke  Local  Pabfic  DacanMot 
Rooat  kx:ated  at  Oceaa  Coanty  Library. 
Reference  DepariaMinl.  im  Waskinvhai 
Street.  Toms  River.  New  jersey  88753.  tf 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Caaaaiamaa  or  an  Atoauc 
Safety  and  lioansiag  Board  designated 
by  the  CananiwioB  or  by  the  Chairaum 
of  die  Atomic  Safety  and  Uceasing 
Board  Panel.  niriM  nde  on  ^e  ceqMest 
and/or  petiiioat  and  the  Secretary  or  the 
designated  Atotaic  Saiety  aad  Uceasing 
^  Board  will  issae  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2714.  a , 
petition  for  leave  to  intervene  sliaU  set 
forth  with  particularity  the  interest  of 
the  petitioner  la  the  proceeding,  aad 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  petitioa 
should  specifik:ally  explain  the  reasons 
why  intervention  sfaoidd  be  permitted 
with  particular  reference  to  tb« 


folhMMing  iMlata:  ill  The  nataaa  e#  tie 
r'a  ligM  aMUr  (he  Act  la  b» 
V  pae^  l»  die  praeeediiv  12}  the 

's- 


prepet^.  JiaanciaLarothaf  interoat  in 
the  proceeding:  and  (3^  the  paasbi» 
eSrct  of  aiqr  order  whkk  BMf  be 
entered  in  the  proceeding  af  tfaa 
petitiaaer'a  iateresl  The  petition  shoidd 
else  idenH^  the  specific  aepect(s)  of  the 
subject  Btttter  of  the  proceeding  as  to 
whkJi  petitkiaer  wishes  toinleiwena;. 
Any  persoQ  who  has  filed  a  petitioa  Cor 
leave  t*  intervene  or  who  has  been 
admitted  as  a  party  may  aneod  the 
petition  wilbeul  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  die 
first  pteheacing  conference  arKa/t^Up^  » 
the  proceeding  but  sachan  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
(he  first  prehearing  confierence 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  (he  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sooght  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  spedfic  statement  of 
the  issue  of  law  or  fad  to  be  raised  or 
controverted,  fit  addt^on,  (he  petitioner 
shaft  pravide  a  brief  explanation  of  (he 
bases  of  the  contention  and  a  concise 
statemen<  of  (he  aReged  feds  or  expert 
opinion  wmich  support  (he  contention 
and  on  which  die  petitioner  intends  (o 
rely  in  proving  tfie  ten(cii(iun  of  (he 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  deeumenis  of  which  the 
petitioner  isawaie  on  which  (lie 
petitioner  intends  to  rely  to  esteblish 
those  feds  or  expert  epintott.  Retittener 
awst  provide  suCfident  information  (o 
show  (hat  a  genuine  dispete  exists  wfth 
the  appticant  en  a  material  iesaeof  law 
or  fad.  Cenlentions  slnll  be  timtted  kr 
matters  widiin  Ihe  scope  of  the 
amendment  under  ceneideiulioa.  The 
contentiottnastbeeneiiidnch,  if  proven.. 
w«dd  entitle  tbe  petitioner  to  relief.  A 
petitioner  who  fails  to  Me  sacb  a 
supplement  wiuch  astisfiea  these 
requMrements  witli  respect  to  at  feast  one 
contention  wiU  not  be  pomitted  to 
participate  as  a  party. 

These  penmlted  to  intervene  brconw 
paetie*  to  tiie  proceeding,  sufaiect  to  any 
limilatioaa  in  tbe  order  grantinf  leave  to 
iatervene.  aad  have  tiie  appattmuty  to 
partidpale  folly  in  tbecondnct  o<  ike 
hearing,  including  die  oppartonity  to 
present  evidence  and  cross  exanaae 
witnesses. 

A reipiest  for  a  heariagor  a  petitien 
for  leave  to  iatervene  mast  be  filed  with 
the  Secretary  of  the  Commission,  U.& 
Nuclear  Re^iUatoty  Coauaiesion, 
Washington.  DC  20555.  Attentioa: 


bedelivc 

Document -Room,,  the  Gebnan  Building, 

20591,  b^tfie  abase  dhde.'%Vheie 
petitfonaare  fifeddurfng  (he  faat  (en  flO) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
(he  Commission  by  a  toll-free  (elephone 
call  to  Western  Union  at  \-{KOi  32S> 
BOOIT  (in  Missoori  l-((no)  342-6700).  The 
Western  Uhion  operator  should  be  given 
Datagram  Identification  Number  373T 
and  the  following  message  addressed  to 
John  P.  Stolr  petitioner'^i  name  and 
telephone  mirobe^  date  petition  was 
mailed;  plant  name;  and  pnbMcatioB 
date  and  page  number  of  this  Federri 
Registai'  notice.  A  co|qr  of  (he  pe(i(ton 
should  abo  be  seat  to  the  Office  of  (he 
Generaf  (jooisei.  U.S.  Nucfear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Ernest  L  Blake,  Jr.. 
Esqnnv,  Shaw,  Pittrean.  Potts  and 
Trowbrit^B.  200  W  Street  NW., 
Washington.  DC  20O37,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  interveiie.  swcaded  petitioaa; 
suppleaMOtai  petitions  and/or  requests 
for  hearing  wilt  aot  be  eatcrtaiiied 
absent  a  detenainatien  by  (he 
Comnnssion.  the  presiding  officer  or  (be 
presiding  Atoaiic  Safe^  and  Liccnsiag 
Board  that  tbe  petition  and/or  request 
should  be  granted  baaed  apoB  a 
balancing  (d  the  factors  spcdTied  in  10 
CFR  2.714(^l)(i)-(v)  and  Z7t4((U. 

If  a  request  for  a  hearing  i*  recefveiL 
tbe  CooMnisston's  staff  may  ieaue  the 
amendment  alter  it  coaqiletea  ita 
technical  review  and  prior  t»  the 
completioa  of  any  required  hearing  d  it 
publishes  a  forther  notice  for  pobbc 
comaient  af  its  proposed  finding  of  no 
significant  baoaeds  ceasideratioa  in 
accordance  with  WCPR  saOl  and  SQ.flZ. 

For  fartfavdetub  widi  respect  to  this 
actien.  see  the  application  for 
amendmeat  dated  August  M,  t9i6^ 
whidi  is  availabfe  for  pofafic  impection 
at  the  Commission's  PuUic  Daeoment 
Room,  die  Gchaan  Buihling.  2120  L 
Street  ffW..  Waabingtoa.  DC  206S5.  and 
at  the  Local  Mbkc  Docvraent  Room. 
Ocean  County  Library,  Refcrcnca 
Depaitannt.  in  Washingtoa  Street. 
Toas  Rhrer.  Near  Inaey  OSTSS. 

Dated  at  RockvtUe.  Maryhind,  this  IZtb  day 

For  the  Nuclear  Regutalory  Commissioik 
|afoiF.8laii» 

Director.  Prb/ect  Directorate  1-4.  DiwuHtm  mf 
Reactor  Profecta^li  Office  efNmdtar     ' 
Reactor  Regulation. 
(FR  Doc.  90-22184  FtM  »-l»-«Oi  »tt  ant 
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Iowa  State  Univeratty  (Iowa  Stata 
Univaralty  Argonant-Typa  Training 
Raactor);  Order  MOdKyfng  Ueenoa 

I. 

Iowa  State  University  (the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  R-59  (the  license)  issued  on  October 
16. 1959.  and  subsequendy  renewed  on 
October  21. 1983.  by  die  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission).  The  license  authorize 
operation  of  the  Iowa  State  University 
Aigbnaut-Type  Trainhig  Reactor  (the 
fadlity)  at  a  power  level  of  up  to  10 
kilowatts  (kw)  (thermal).  The  facility  is 
a  training  reactor  located  in  Ames, 
Iowa,  and  is  contained  in  the  Nuclear 
Engineering  Laboratory,  which  is 
located  dn  the  west  edge  of  the  main 
campus  of  Iowa  State  University.  The 
mailing  address  is  Nuclear  Engineering 
Department,  Iowa  State  University.  281 
Sweeney  Hall.  Ames.  Iowa  50010. 

n. 

On  February  25. 1986,  the  Commission 
promulgated  a  final  rule  in  S  50.64  of 
tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  limiting  the  use  of 
hi^-enriched  uranium  (HEU)  fuel  in 
domestic  research  and  test  reactors 
(non-'power  reactors)  (see  51 FR  6514). 
The  rule,  which  became  effective  on 
March  27, 1986,  requires  that  each 
licensee  of  a  non-power  reactor  replace 
KffiU  fbel  at  its  facility  with  low- 
enriched  uranium  (LEU)  fuel  acceptable 
to  the  Commission  (1)  Unless  the 
Commission  has  determined  that  the 
reactor  has  a  unique  purpose  and  (2) 
contingent  upon  Federal  Government 
funding  for  conversion-related  costs. 
The  rule  is  intended  to  promote  the 
common  defense  and  security  by 
reducing  the  risk  of  theft  and  diversion 
of  HEU  fuel  used  in  non-power  reactors 
and  the  adverse  consequences  to  public 
health  and  safety  and  the  environment 
from  such  theft  or  diversion. 

Sections  50.64(b)(2)  (i)  and  (ii)  require 
that  a  license  of  non*power  reactor  (1) 
Not  initiate  acquisition  of  additional 
HEU  fuel,  if  LEU  fuel  that  is  acceptable 
to  the  Comnii88i<»  for  that  reactor  is 
available  when  the  Koensee  proposes 
diat  acquisition,  and  (2)  replace  all  HEU 
bel  in  Its  possession  with  available  L£U 
fuel  accepable  to  the  Commission  for 
that  reactor,  in  accordance  with  a 
schedule  determined  pursuant  to  10  CFR 
6a64(c)(2).  , 

Section  Sa64(c](2)(i)  of  die  njle. 
among  other  things,  requires  each 
Ucensee  of  a  non-power  reactor, 
aathorized  to  possess  and  to  use  HEU 


fuel,  to  develop  and  to  submit  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  (Director)  by  March  27, 1967, 
and  at  12-month  intervals  thereafter,  a 
written  proposal  (proposal)  for  meeting 
the  rule's  requirements. 

Section  50.64(c)(2)(i)  also  requires  die 
Ucensee  to  include  die  following  in  its 
proposal:  (1)  A  certification  that  Federal 
Government  funding  for  conversion  is 
available  through  the  U.S.  Department 
of  Energy  (DOE)  or  another  appropriate 
Federal  agency  and  (2)  a  schedule  for 
conversion,  based  upon  availability  of 
fuel  acceptable  to  the  Commission  for 
that  reactor  and  upon  consideration  of 
other  factors  such  as  the  availability  of 
shipping  casks,  implementation  of 
arrangements  for  the  available  financial 
support,  and  reactor  usage. 

Section  50.64(c)(2)(iii)  requires  die 
licensee  to  include  in  its  proposal,  to  the 
extent  required  to  effect  conversion,  all 
necessary  changes  to  the  license,  to  the 
facdity.  and  to  the  licensee's  procedures 
(all  three  types  of  changes  hereafter 
called  modifications).  This  paragraph 
also  requires  the  licensee  to  provide 
supporting  safety  analyses  so  as  to  meet 
the  schedule  established  for  conversion. 

Section  5a64(c)(2)(iii)  also  requires 
the  director  of  the  Commission's  Office 
of  Nuclear  Reactor  Regulation  (NRR)  to 
review  the  licensee's  proposal,  to 
confirm  the  status  of  Federal 
Government  funding,  and  to  determine 
final  schedide.  if  the  licensee  has 
submitted  a  schedule  for  conversion. 

Section  50.64(c)(3)  requires  the 
Director  of  NRR  to  review  the  licensee's 
supporting  safety  analyses  and  to  issue 
an  appropriate  enforcement  order 
directing  both  the  conversion  and.  to  the 
extent  consistent  with  protecting  the 
public  health  and  safety,  any  necessary 
modifications.  In  the  statement  of 
consideration  of  the  final  rule,  the 
Commission  explained  that  in  most 
cases,  if  not  all.  the  enforcement  order 
would  be  an  order  to  modify  the  Ucense 
under  10  CFR  2.204  (see  51  FR  6514). 

Section  2.204  provides,  among  other 
things,  that  the  Commission  may  modify 
a  license  by  issuing  an  amendment  on 
notice  to  the  licensee  that  it  may 
demand  a  hearing  with  respect  to  any 
part  or  all  of  the  amendment  within  20 
days  from  the  date  of  the  notice  or  such 
longer  pcoiod  as  the  notice  may  provide. 
The  amendment  wiU  become  effective 
on  the  expiration  of  diis  20Kiay-or- 
longer  period.  If  the  licensee  requests  a 
trearing  during  this  period,  the 
amendment  will  become  effective  on  the 
date  specified  in  an  order  made  after  the 
hearing. 

Section  2.714  states  die  requirements 
for  a  person  whose  interest  may  be 


affected  by  any  proceeding  to  initiate  a 
hearing  or  to  participate  as  a  party 
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On  November  28. 1988.  the  Director  of 
NRR  received  the  licensee's  proposal, 
including  its  proposed  modifications, 
supporting  safety  analyses,  and 
schedule  for  conversion.  The  conversion 
consists  of  replacement  of  high-enriched 
with  low-enriched  uranium  fuel 
elements.  The  fuel  elements  contain 
materials  testing  reactor  (MTR)-type 
fuel  plates,  with  the  fuel  meat  in  the 
form  of  uranium  sdicides  dispersed  in  an 
aluminum  matrix.  These  plates  contain 
an  enrichment  of  less  than  20  percent 
with  die  U-235  isotope.  The  Attachment 
to  this  Order  includes  the  changes  to  the 
licensing  conditions  and  technical 
specifications  that  are  needed  to  amend 
the  facility  license.  Based  on  the 
licensee's  submittals  and  the 
requirements  of  10  CFR  50.64. 1  have 
determined  that  the  public  health  and 
safety  and  the  common  defense  and 
security  require  the  licensee  to  convert 
die  facility  from  die  use  of  HEU  to  LEU 
fuel  pursuant  to  die  modifications  staled 
in  the  Attachment  in  accordance  with 
the  schedule  included  herein  following. 

rv. 

Accordingly,  pursuant  to  sections  51. 
53.  57. 101. 104. 16lb.,  16H..  and  1610.  of 
die  Atomic  Energy  Act  of  1954.  as 
amended,  and  to  the  Commission's 
regulations  in  10  CFR  2.204  and  50.64,  it 
is  hereby  ordered  that 

Ob  the  later  date  of  either  receipt  of 
low-enriched  uranium  fuel  elements  by 
the  licensee  or  30  days  following  the 
date  of  publication  of  this  Order  in  the 
Federal  Register  Facility  Operating 
License  No.  R-59  is  modified  by 
amending  the  license  conditions  and 
technical  specifications  as  stated  in  the 
Attachment  to  diis  Order. 


Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  licensee  or  any 
other  person  adversely  affected  by  this 
Order  may  request  a  hearing  within  30 
days  of  the  date  of  this  Order.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20655,  with  a  copy  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address.  If  a 
person  other  than  the  licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  in  accordance  with  10 
CFR  2.714  die  manner  hi  which  die 
person's  interest  is  adversely  affected 
by  this  Order. 


v  f  •"'  ;■'  .1 


If  a  hearing  is  reqiMsted  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission;  ' 
shall  issue  an  order  designating  the  time 
and  plaqe  of  any  hei^ring.  If  a  hearing  is 
held,  tha  fssu«  to  be  considered  at  such 
hearings  is  Wkether  this  Order  should  be 
sustained.        . 

This  Order  shall  become  effective  oh 
die  later  date  of  either  die  receipt  of 
°  Ibw-enrfched  uranium  fuel  elements  by 
the  licensee  or  30  days  foUowring  the 
date  of  publication  of  this  Order  in  the 
Federal  Register  or,  if  a  hearing  is 
requested,  on  the  date  specified  in  an 
order  following  further  proceedings  on 
this  Order. 

Dated  at  Rockville,  Maryland  diis  12th  day 
of  September  1990. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director.  Office.of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  60-22165  Filed  9-l»-90;  8:45  am] 
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OVERSIGHT  BOARD 

Regiona  1  and  2  Adviaory  Board 
Meetlnga 

AOCNCV:  Oversight  Board 
action:  Meeting  notice. 


in  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
aimouncement  is  hereby  published  for 
the  regional  advisory  board  meetings  for 
regions  1  and  9.  The  meetings  are  open 
to  the  public. 

OATCa:  The  meetings  are  scheduled  as 
follows:  1.  October  4, 1990 10  a.m.  to  3:30 
p.nu  Pittsburgfi.  PA,  Region  1  Advisory 
Board.  2.  October  11. 1990, 10  a.m.  to 
3:30  p.m.,  New  Orleans,  LA,  Region  2 
Advisory  Board. 

AOORCsacs:  The  meetings  will  be  held 
at  the  following  locations:. 

1.  Pittsburgh,  PA— Pittsburgh  Branch/ 
Federal  Reserve  Bank  of  Pittsburgh, 
Conference  Rooms  A-C  6th  floor,  717 
Grant  Street 

2.  New  Orleans,  LA— City  CouncU 
Chambers,  1st  floor,  1300  Perdido 
Street. 

FOa  FURTHER  aiTOWMATHHI  CONTACR 

lill  Nevius,  Committee  Management 
Officer,  Oversight  Board/RTC  1777  F 
Sb«et,  NW.,  lyashington.  DC  20232. 202/ 
786-0675.       I 

auFFUMNTMIv  JNPOiWMTiON:  Section 
5011a)  of  die,  Finttidai  Institutions 
Refbrbt  Recovery,  iahff  ^iifdrcement  Act 
of  1669  (die  ACT),  PubHc  Law  No.  lOl- 
73, 103  Stat.  183.^2-383,  directed  the 
Oveireight  BoArd  to  estabtish  one         ; 


naHonal  advisory  board  and  six  regional 
advisory  boards.. 

Purpoee:  The  advisory  boards  provide 
die  Resohition  Trust  Corporation  (RTC) 
with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RT&ownedjeal  property  assets. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  Discussions 
will  center  around  the  activities  of  that 
particular  region  as  related  to  seller 
financing  for  RTC  real  estate  assets, 
affordable  housing,  asset  marketing,  and 
utilization  of  the  private  sector.  In 
addition,  there  will  be  briefings  by  the 
RTC  on  activity  pertaining  to  that  region 
aiid  poUcy  updates  by  the  Oversight 
Board. 

Statements:  Interested  persons  may 
present  data,  information,  or  views  in 
writing  on  the  issues  pending  before  the 
advisory  board.  Persons  wishing  to 
.  make  oral  statements  are  to  notify  the 
contact  person  10  days  before  each 
meeting  giving  a  brief  statement  on  the 
nature  of  the  remarks.  Time  permitting, 
oral  comments  will  be  limited  to 
approximately  five  minutes. 

All  meetings  are  open  to  the  public. 
Seating  is  available  on  a  first  come  first 
served  basis. 

bated:  September  14. 1990. 
Diana  M.  Casey, 

Vice  President,  Office  of  Public  Affairs. 
(FR  Doc.  90-22200  Filed  9-18-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

coyinssioN 

IRat  No.  34-28429;  Intematlonel  Sertee  Bel. 
No.  153;  nia  Na  SR-NA8O-90-49) 

Self  •Regulatory  Organbationa; 
PropoaiBd  Rule  Cttanga  by  National 
AaaodatkNi  of  Sacuritiaa  Daaiara,  Inc., 
Relating  to  the  Exit  Raatrlctlona  in  tlw 
PORTAL  Market  Ruiaa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  2a  199a  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC*  or  "Commission") 
the  proposed  rule  change  as  described^ 
in  Item^  I,  II,  and  QI  below,  which  Iteqjts 
have  been  prepared  by  the  NASD.  The 
(^nunissionis  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule., 
change.  fr(m,  ioLtereatedp^sone. 


L  Half  teialBtety  O^aabMtton'e 
Statement  of  te  Tenns  of  Subetence  of 
die  Proposed  Rule  Changa 

The  NASD  is  propofing  to  amend  i: 
Schedule  I  to  die  NASDBy-Laws 
("PORTAL  Rules ")  to  delete  die 
requirements  restricting  the  exit  of  ■ 
PORTAL  securities  from  the  PORTAL 
Market  to  non-PORTAL  accounts.  The 
proposed  rule  change  would  delete  the 
requirements  that  (1)  PORTAL  dealers 
and  PORTAL  brokers  submit 
supervisory  procedures  to  enforce 
PORTAL  exit  restrictions  as  a  condition 
of  designation:  (2)  PORTAL  participants 
file  an  Exit  Transaction  Report  with  the 
NASD  as  to  each  exit  transaction  and 
transfer  from  the  PORTAL  Market:  and 
(3)  exit  transactions  be  made  in 
compliance  with  a  list  of  enumerated 
exit  provisions  in  section  16  to  part  I  of 
die  PORTAL  Market  Rules.  The  latter 
amendment  would  permit  exit 
ti-ansactions  of  PCMITAL  securities  from 
the  PORTAL  Market  pursuant  to  rule 
144A  without  the  filing  of  an  opinion  of 
counsel  prior  to  the  transactions  and 
permit  an  exit  transaction  pursuant  to 
the  "Section  4-1  Vi  exemption"  concept 

II.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries^  set 
fordi  in  Sections  (A).  (B).  and  (C)  bekiw, 
of  the  most  significant  aspects  of  such 
statements.   .  •    .;  •  s  ^    ; 

A.  Self-Regulatory' Organ!zaiioh'$ 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

The  NASD  is  proposing  a  number  of 
amendments  to  the  PORTAL  Market 
Rules  recendy  approved  by  the  SEC 
pursuant  to  Securities  Exchange  Act 
Release  Na  27956  (April  27, 1990)  in 
order  to  conform  to  the  final  form  of  rule 
144A  adopted  by  the  SEC  in  Securities 
Act  Release  No.  6862  (April  23, 1990).  At 
the  time  that  the  Commission  approved  , 
die  PORTAL  Market  Rules  on  April  la 
1990,  it  also  considered  and  approved 
rule  144A.  It  was  understood  by  both 
SEC  and  NASD  staff  diat  the  NASD 
would  not  have  advance  knowledge  ot 
the  final  version  of  rule  144A  prior  to  the 
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the  NASD  reviMnd  tfw  KXrrAL 
Maritet  Ridet  to  detarnine  %riie(iwr 
certain  of  K>  provWoo*  AaM  be 
amended  in  ^^  of  the  final  vefsion  of 

rulel44A. 

When  ttw  SEC  reproposed  rale 
144A ',  the  nife  wat  considered  to  be 
vefy  dose  to  its  final  veisioa.  litis  was 
Uw  esse  in  luuij  respects.  In  one 
importaat  area,  however,  die  final 
versiMi  of  rale  144A  departed  from  the 
reproposal.  Reproposal  of  rale  144A 
huluded  •  provision  denominated  rale 
144A(d)(5}  tfiat  would  have  imposed 
restrictions  on  the  resale  of  rale  144A- 
ebgfbie  secnrities  of  foreign  private 
issners  not  sabfect  to  reporting  parsuant 
to  section  13  or  section  15(d)  of  die  Act 
where  the  secvrity  was  trad^  on  or 
throi^  Ae  fedlities  of  a  foreign 
secorilies  exchange  or  designated 
organised  foreign  securities  market  and 
qnoted  fn  a  U.S.  faiterKlealer  quotation 
system  widiin  tfie  previous  12  months. 
The  restrictions  would  have  required 
that  tte  s^er  or  aiqr  person  acting  on 
its  behalf  take  reasonable  steps  to 
pi  event  fte  purchaser  of  the  securities 
from  res^Une  Am  securities  in  the 
United  SUtes  unlesa  the  sacwities  were 
legirtsrad  under  the  Securities  Act  <rf 
1933  ("Securities  Act")  or  an  exenptioo 
frxMn  registration  was  available. 
Reasonable  steps  were  considered  to  be 
coocknively  estaMiriied  where  (a)  The 
purchaser  apeed  in  writing  that  the 
set.uiities  vwuld  not  be  resold  in  the 
UJS.  mlesa  they  were  registered  under 
the  Securities  Act  or  an  exemption 
therefrom  was  avaSaUe  and  (b)  a 
prooedore  existed,  wiiich  was 
administered  by  the  issuer  of  die 
securities  or  a  third  party,  dtat  was 
reasonably  designated  to  prevent  the 
transfer  of  the  securities  to  other  than 
qualified  insttnctioaal  buyen  uidess  the 
securities  were  registered  under  the 
Securities  Act  or  an  exemption  from 
registration  was  available. 

The NASDs  rule  filing SR-NASD-88- 
23  addressed  the  manner  in  which  the 
PCHITAL  Market  Rules  and  the 
procedures  related  to  its  operation 
would  provide  complianoe  with 
proposed  rule  144A(dK5).  Reference 
should  be  made  to  the  detailed 
discussions  at  pages  53  to  79  of 
AmendmeDt  No.  1  to  SR-NASO-68-23 
and  pages  5  and  S  of  Amendment  No.  4 
to  SR-NASD-<ft-23.  Based  on  the 
NASETs  submissions,  the  SEC  included 
a  statement  in  the  adopting  release  that 
"Hie  Commission  has  concluded  that 
the  PORTAL  system  is  designed  to 


provide  that  pwticipaits  who  comp^ 
with  its  reqinrements  wiU  abobe  in 
[wpHanrr  widi  the  requireinents  of 
rvla  H4A.  except  wfatfe  infomatiott  is 
not  provided  upon  request"  ■ 

The  NASD  believes  tfiat  those 
provisions  of  the  PORTAL  Market  Rules 
intended  to  provide  restrictions  on  the 
resale  of  PORTAL  Market  securities  to 
accounts  oviside  the  PORTAL  Mariiet 
are  (1)  No  kmger  credible;  (2) 
inapptoptiate  as  not  required  by  rule 
144A:  and  (3)  act  as  a  siffijficant  barrier 
to  die  NASD^s  ability  IB  attract  PmTAL 
participants  in  11^  of  dw  ladi  (rf  such 

restrictions  on  non-PORTAL 
toaasactions.  The  FCmTAL  Market  extt 
restrictiraia  also  in^toae  restrictions  oidy 
with  respect  to  the  initial  sale  or 
transfer  of  a  PORTAL  security  from  a 
PORTAL  account  to  a  non-PORTAL 
account  and  not  to  any  subsequent 
resales  thereafter.  Under  current 
PORTAL  Market  Rules,  therefore. 
PORTAL  exit  restrictions  do  not  and 
cannot  provide  continuing  oversight  of 
transactions  in  restricted  securities  in 
the  non4>(XlTAL  market 

The  NASD  is,  dierefiEwe,  proposing  to 
amend  die  PCMtTAL  Market  Rules  to 
elinnnate  restrictions  on.  but  not 
regialatory  ovetsi^t  of,  the  exit  of 
PORTAL  securities  from  die  K»TAL 
Market 

Description  of  Proposed  Rule  Change 

Part  I— Definitions-iSeciiaii  12— The 
PORTAL  Market  Rules  currcndy  provide 
hi  section  12  to  part  I  a  definition  of 
"PORTAL  Exit  Report"  die  purpose  of 
which  is  to  provide  Trade  Date +1 
information  as  to  die  basis  for  the 
PORTAL  participant's  exit  tranter  or 
exit  transaction.  The  NASD  ia  proposing 
to  delete  die  definition  of  "PORTAL  Exit 
Report"  inchided  in  section  12  to  part  I 
of  the  PORTAL  Rules.  As  a  result 
thereof,  sections  13  to  25  of  part  I  are 
proposed  to  be  redesignated  sections  12 
to24w 

Sectioa  7/1— Section  18.  to  be 
redesignated  section  17.  to  part  1  of  die 
PORTAL  Market  Rides  cnrrendy 
requires  that  an  exit  transaction  fttjm 
the  PORTAL  Market  be  dwou^  a 
PORTAL  dealer  or  PORTAL  hnker  and 
either  be  registered  under  the  Securities 
Act  or  exenqit  from  registration  by 
reason  of  oom|riiance  with  Regulation  S, 
Rules  144  or  145,  or  Rule  144A.  if  an 
opinion  of  counsd  is  provided  to  the 
NASD  prior  to  die  rule  144A  transactimi. 
Exit  transactions  are  also  permitted 
where  the  seller  is  transferring  securities 
to  the  issuer  or  an  affiliate  of  the  issuer 
and  where  the  transaction  is  otherwise 


Act 


Ho.u3»9ihti,-mm- 


exempt  and  leariis  in  ti».-- 
acqnkiag  faeriy  tradcaUe  sccatities. 
The  pssvisMn.  dnia.  essentia  testates 
dK  raviirement  aider  die  Secasitws  Act 
that  any  securities  transactioa  be 
legisteiedorhaveanapplicriiie 
exemption  bam  registration.  However, 
unlike  transactions  in  the  non-PCMlTAL 
market  PORTAL  partidpanto  are 
currcndy  prohibited  frwtt  cngaghig  in  an 
exit  resale  porsastt  to  die  oHicapt  of 
"Sectkrn  4(1  V%r  and  from  selling  a 
security  to  a  nan-P(Xn'AL  acco^ 
pursuant  to  Rule  144A  without  an 
opinion  of  coonseL* 

The  NASD  proposes  diat  cnrroit 
section  18  to  part  1  of  the  PORTAL  Rules 
be  simplified  by  replacuig  the 
enumerated  list  of  qualified  exit 
transactions  with  a  general  statement 
diat  the  exit  transaction  *  must  eidier  be 
registered  with  die  SEC  wider  section  5 
of  the  Securities  Act  or  be  sold  in  a 
transaction  not  subject  to  registration 
under  the  Securities  Act  by  reason  of 
compliance  with  an  appHcabte 
exemption  therefrom.  The  result  of  this 
amendment  is  that  exit  transactions  will 
be  permitted  pursuant  to  rule  144A 
without  submission  to  the  NASD  of  an 
opinion  of  counsel  prior  to  the 
transaction  and  pursuant  to  die  "Section 
4(1  %)"  concept  The  revised  fvovision 
reminds  PORTAL  participants  of  tiieir 
obHgation  to  ensure  compliance  with  the 
Securities  Act  when  engaging  to  a  sale 
of  PORTAL  securities  to  an  account 
outside  die  PORTAL  Market  as  die  role 
144A  eompBance  •  i»ovided  by  die 
PORTAL  Market  is  only  available  with 
respect  to  transactions  between 
PORTAL  participants  in  die  PCWTAL 
Market 

Section  18  wiD  contniue  to  require 
diat  PCmTAL  qualified  investors  diat 
sell  a  PORTAL  security  from  didr 
PORTAL  account  to  a  non-PORTAL 
account  do  so  through  a  PORTAL  dealer 
otVOKTALhnker. 

Part  III— Requiremente  Api^icable  to 
PORTAL  Dealers  and  PORTAL 
Brokers— nSect/on  l(b}(8)—Section 
l(bKa)  to  part  m  (rf  dw  portal  Market 
Rules  requires  that  in  ordn  to  be  a 
portal  dealer  or  PORTAL  broker,  an 
applicant  must  submit  for  the  NASIXs 
review  supervisory  procedures  designed 
to  achieve  compbaoce  with  the  current 
PORTAL  restrictions  on  quahfied  exit 
transactions  and  transfers,  including  (1) 
Preserving  information  demonstrating 


*  SeoiriiiMBMkMgt  Ad  RdMW  N*.  ITSBft 
(April  27. 1990):  FR  1S781  (May  4, 1990).  al  18787. 
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compliance  w)*h  respect  to  each  exit  ' 
transaction  and  exit  transfer  pursuant  to 
rule  17a-4(a)  under  the  Act  and  (2)  filing 
a  PORTAL  Exit  Report  The  NASD  is 
proposing  to  delete  this  provision  in  its 
entirety. 

Section  3(bX5)— The  NASD  also 
proposes  to  amend  section  3(b)(5]  to 
eliminate  reference  to  restrictions  on 
qualified  exit  transactions  and  qualified 
exit  transfers  and  to  conform  the 
provision  to  the  amendments  to  section 
l(b)(8].  Section  3(b)(5]  would  retain  a 
requirement  that  a  transfer  or 
transaction  be  in  compliance  with  the 
definition  of  "qualified  exit  transaction" 
(which  requires  compliance  with  the 
Securities  Act  and  that  the  transaction 
be  through  a  PORTAL  dealer  or  broker) 
or  the  definition  of  "qualified  exit 
transfer"  (which  essentially  prohibits 
lending  of  PORTAL  securities  in 
coordination  with  part  VI,  section  10). 

Section  3fd)— Section  3(d)  to  part  III 
of  the  PORTAL  Rules  currentiy  requires 
that  the  NASD  be  timely  notified  of  any 
change  to  a  broker/dealer's  supervisory 
procedures.  The  NASD  proposes  to 
delete  this  continuing  requirement  for 
PORTAL  dealers  and  brokers  to 
conformance  with  the  amendment  to 
section  1(b)(8). 

Part  IV — ^Requirements  Applicable  to 
PORTAL  Qualified  Investors— Section 
l(b)(10)  to  Part  IV  of  die  PORTAL 
Market  Rules  requires  that  PORTAL 
qualified  tovestors  file  a  PORTAL  Exit 
Report  where  not  filed  by  a  PORTAL 
dealer  or  broker.  Section  2(c)(1)  to  part 
rv  permits  the  NASD  to  suspend  or 
termtoate  the  registration  of  a  PORTAL 
iqualified  tovestor  if  it  sells  or  transfers  a 
security  to  a  non-PORTAL  account  to  a 
manner  that  does  not  comply  with  the 
exit  restrictions  on  these  transactions. 
The  NASD  proposes  to  delete  die 
requirement  to  section  l(b)(10)  diat  the 
tovestor  file  a  PORTAL  Exit  Report 
under  the  referenced  circumstances,  and 
to  amend  section  l(b)(ll)  and  section 
2(c)(1)  to  replace  the  references  to 
"restrictions"  on  exit  transactions  and 
transfers  with  a  requirement  to  comply 
with  the  "definitions  of  qualified  exit 
transaction  and  qualified  exit  transfer  to 
part  1  of  die  PORTAL  Rules." 

Exit  Surveillance 

The  NASD  will  continue  to  provide 
regulatory  oversight  of  exits  of  PORTAL 
securities  toto  the  non-PORTAL  raaiket 
du-ough:  (1)  Section  5  to  part  VI  which 
requires  a  PORTAL  dealer  or  PORTAL 
broker  that  executes  a  qualified  exit 
transaction  or  a  qualified  exit  transfer  to 
enter  a  PORTAL  transaction  report  with 
respect  thereto;  (2)  section  l(b)(10)  to 
part  IV  (as  modified  by  this  rule  change) 
requiring  a  PORTAL  qualified  investor 


to  provide  the  Association  widi  any 
requested  information  or  document 
necessary  to  verify  compliance  with  the 
definition  of  qualified  exit  transaction, 
as  revised,  aiid  qualified  exit  transfer 
(3)  the  requirement  diat  PORTAL 
securities  be  matotatoed  to  segregated 
accounts  at  the  PORTAL  depository 
organizations  and  be  cleared  through  a 
segregated  account  at  the  PORTAL 
clearing  organizations;  (4)  the  review  of 
daily  activity  reports  fivm  the  PORTAL 
depository  organizations  on  the  exit  of 
PORTAL  securities;  and.  (5)  die 
definition  of  qualified  exit  transaction  to 
current  secticm  18  to  part  I  will  retato 
the  requirement  that  all  exit 
transactions  be  through  the  account  of  a 
PORTAL  dealer  or  PORTAL  broker.  The 
NASD  will  also  conttoue  to  matotato  a 
"closed"  system  for  the  primary  offering 
of  a  secondary  trading  in  restricted 
securities,  as  defined  to  rule  144A(a)(3) 
adopted  under  the  Seciuities  Act  to  that 
all  tovestors  and  securities  will  be 
required  to  meet  the  requirements  of 
rule  144 A  to  be  tocluded  to  the  system 
and  the  securities  will  be  required  to  be 
traded  between  the  segregated  PORTAL 
accounts  of  the  participants  to  order  to 
rely  on  the  NASD's  enforcement  of  the 
requirements  of  rule  144A*. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  die  Act  to  diat  die 
proposed  amendments  to  the  PORTAL 
Rules  are  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  an  open  market  by 
relieving  PORTAL  participants  of  the 
obligation  to  comply  with  restrictions  on 
the  exit  of  PORTAL  securities  bom  the 
PORTAL  Market 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  die 
proposed  rule  change  will  result  to  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  to  furtherance 
of  the  purposes  of  the  Act  as  amended 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


*  Th*  NASD  •ubtnitted  a  Surveillanoe  Plan  for  the 
PORTAL  Market  under  cover  of  letter  to  Katherine 
A.  England,  ^ancb  Chiet  Division  of  Market 
MegulaUoa  SBC  dated  DeceoilMr  S,  ISSa  The 
Suiveillance  Plan  ia  propoaod  to  l>e  amended  to 
reflect  the  prt^raaed  rule  change*. 


PL  Pate  of  Effacliwenasi  allba 
Proposed  Role  Changa  and  Timing  for 

Coramission  Acttoa 

Within  35  days  of  die  date  of 
publication  of  this  notice  to  the  Fadiaral 
Register  or  withto  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  ftods  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  tlM 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rude  change 
should  be  disapproved. 

IV.  Solidtetion  of  Commenta 

toterested  persons  are  tovited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifdi  Street  NW., 
Washington,  DC  20549.  Copies  of  die 
submissions,  all  subsequent 
amendments,  all  written  stetements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  to  accordance  with  the  provisions 
of  5  U.S.C  552,  will  be  available  for 
tospection  and  copying  to  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  tospection  and  copying  at 
die  principal  office  of  die  NASD.  All 
submissions  should  refer  to  the  file 
number  to  the  caption  above  and  should 
be  submitted  by  October  10, 1990. 

For  tlie  Coinmission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Dated:  September  12,  ISOa 
Maigaiet  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  90-22171  Filed  »-18-0O:  8:45  amj 


[Rat  Na  34-28480;  Intamational  Sarlas  RaL 
Na  1S4;  nto  Na  SR-NA8D-80-50] 

Salf -Ragulatory  Organbation*;  FMng 
of  Proposed  Ruto  Chanfto  by  national 
A—oclaMon  of  Socurftlos  Doalw,  Inc. 
Relating  to  tha  POfTTAL  Haricot  RulM 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U5.C  78s(b)(l).  notice  is  hereby 
given  that  on  August  24. 1990,  the 
National  Association  of  Securities 


'■  r 


t  •;:■-';" 


/  VoL  BS>  No.  1«2  /  Wedn— day.  September  1»  iwa  /  Nottees 


FiJant  Maglitor  /  Vol  55>  Wb.  IIB  /  Widnead^y.  Septanlier  M. 


Dealer*.  Ub.  f "NASIT  or  "AModatia^ 
filed  wilk  A*  Secviliee  nl  Exdms* 
Commission  CSECT  or  Xiwiiiliwl 
the  pnqnsed  rale  change  a*  described 
in  Itaaa  I.  n.  and  in  bebw.  w^ick  Items 
heve  been  pcepaied  by  tbe  NASa  The 

soiidt  cnmnanie  on  the  proposed  rale 
change  from  interested  1 


I.  Setf-Regnlatarj  Orjaidution's 
SUtanenl  of  die  Terms  rfSobstance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  driete 
sectkm  l(bN3)  to  part  m  and  section 
1(b)(3)  to  pivt  IV  end  asend  section 
1(b)(6)  to  part  m  md  l(bM3)  to  pot  IV  of 
Schedule  I  to  the  NASD  E^Laws 
("PORTAL  Mariiet  Rulesl  to  delete  the 
requliwsBt  that  the  accoont  (rf  a 
PORTAL  deder.  PCHtTAL  broker  or 
PORTAL  qualified  investor  at  its  egent, 
providing  it  access  to  the  PORTAL 
depository  otgenlzation,  be  a  segregateo 
accoeol  for  PORTAL  Madcet 
transactions. 


of,  and 
Basis  iot.  ^  Pnpoaed  Ride 


In  its  fifing  with  the  Commission,  the 
UASD  indaded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rale  change  and  discussed  any 
comments  it  receiveid  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  et  the 
places  specified  in  item  IV  below.  The 
NAS3  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  ol  sudi 
statements. 

A.  Self-Regakitmj  Organizathalf 
Statement  ej  the  PiuptmB  oj,  and 
Sta^iiorj  Bath  far,  the  Propaaed  Rule 

Change 

The  PORTAL  Market  Rules  were 
approved  by  the  SEC  pursuant  to 
Securities  Exchange  Act  Release  Na 
278B6  (/^rrfl  27. 1990).  Under  current 
PORTAL  Mariiet  Rules.  PORTAL  brofas„ 
PORTAL  deelers  end  PORTAL  quettfied 
investors  ("PORTAL  participants"  fx 
'^MTttdpants^  most  agree  to  maintain 
an  account  far  PORTAL  transactions  at 
their  egent  vdw  is  providing  tliem  access 
to  the  services  of  a  PORTAL  d^oailary 
orgsniration '  that  is  segregated  jcom  all 


■  TIttMASD  initially  ha*  dMignatod  two 


rtofORAL 
.TTim  ni»wliitfwiaw»*DTCIwttS. 
I  aod  Ctaby*  <fe  liwaiMn  da  VabMn 
Mobiliafw;  SlA.  Ln«i*oam  rCBOBLI  far  fareivi 


otheraoo-PC^lTAL  accounts  diey  may 
have  at  Ae  agent  An  agent  for  a 
POSTAL  deder  or  broker  Witt  elao 
provide  access  to  a  PCMTAL  deezing 
I  Hgani  initial 

The  requirements  widi  respect  to 
PCMTAL  qualified  investors,  found  in 
sectiona  1(b)(3)  and  l(bM7)  to  part  IV  of 
the  PC»TAL  Mariiel  Rules,  are  intended 
to  address  die  sitaatian  of  a  PORTAL 
qualified  investor  that  utiliies  an 
account  with  an  agent  for  the  purpose  of 
accessing  a  depository  organiratioiu  The 
agent  may  be  an  SEC^egistered  broker/ 
dealer  acting  in  an  "agent  bank" 
capacity,  an  entity  regiolated  by  state  or 
federal  autborities  as  a  "bank,"  or 
another  PORTAL  participant  acting  as 
an  agent  in  the  PORTAL  Market  lot  Uie 
PORTAL  qualified  investor.  The 
leqoirements  with  respect  to  PORTAL 
dealers  and  brokers,  found  in  sections 
1(b)(3)  and  l(bK6)  to  part  ffl  of  Ac 
PORTAL  Rules,  are  intended  \o  address 
die  situation  c^a  PORTAL  dealer  or 
brdcer  that  deers  its  PORTAL  Market 
transactions  throo^  another  brdier/ 
dealer.  In  bodt  cases,  the  sgent  will 
establish  a  segregated  PORTAL  account 
at  the  PCHITAL  depository  organization 
widi  respect  to  any  PCHITAL  participant 
and  at  die  PC»ITAL  clearing 
organization  with  reelect  to  PORTAL 
dealers  and  bndcers. 

The  NASD  has  been  questioned  by 
several  banks  proposing  to  act  as  an 
agent  for  PCXITAL  quaJ^Bed  investors  as 
to  why  a  segregated  accoont  at  an  agent 
bai^  is  necessary  as  no  FCWTAL 
securities  will  be  hdd  by  the  bank.  In 
die  case  of  PORTAL  Market 
tranaactians,  PORTAL  partic^iai^  are 
required  to  maintain  PORTAL  securities 
in  a  segregated  account  at  a  PORTAL 
depository  organization  and  PORTAL 
dealers  and  brokers  are  required  to 
dear  PCHTTAL  tranaactions  through  a 
segregated  accoimt  at  the  PORTAL 
clearing  wganization.  Thus,  the  account 
at  an  agent  hmk  providing  access  to  the 
PCHtTAL  depository  for  a  PORTAL 
qualified  iBvestw  win  oiriy  process  csdi 
with  reelect  to  PWTAL  Market 
transactions.  Tfae  scconnt  st  a  broker/ 
dealer  acting  as  a  clearing  broknr  for  a 
PORTAL  dealer  or  broker  would 
similary  only  process  cash  with  rasped 
to  the  PORTAL  Market  transactions  of 
the  dealer  or  broker. 

The  NA^  has  determined  dMt  Oe 
requirement  that  die  PORTAL 
partidpant's  account  at  its  agent  be  a 
segregated  account  for  PORTAL 
trvisactione  is  an  unnecessary  and 
cos^  regidatory  burden.  Therefore,  the 
NASD  proposes  to  Moend  sections 
1(b)(3)  and  l(b)(«)to  port  lU  sad 
sections  1(b)(3)  and  1(b)(7)  to  part  IV  to 


die  PORTAL  Rules  to  eliminate  diis 


PORTAL  participants  wiD  continue  to 
be  reqv^ed.  pnrsunrt  to  section  l(b)(Sf) 
of  pvt  m  end  sectkm  1(b)(2)  of  pert  IV 
of  die  PORTAL  Rules,  to  agree  to  be  a 
member  or  have  their  agntt  be  a 
membw  of  a  PORTAL  depository 
organfacatton  and  feed  that  jts  account 
or  accounts  therein  for  PORTAL 
securities  be  segregated  from  all  other 
accounts  it  may  have  at  sndi  PORTAL 
depository.  POin*AL  partidpants  will 
also  continue  to  be  required  pursuant  to 
section  l(bKe)  to  part  m  and  section 
1(b)(7)  to  part  IV  of  the  PORTAL  Rules 
to  deposit  and  maintain  all  PORTAL 
securities  in  its  segregated  PORTAL 
account  at  die  PORTAL  depMitory 
organizatitm  until  such  securities  are 
sold  or  tr«isferred  to  another  PORTAL 
account  or  sold  or  transferred  to  a  non- 
PORTAL  account  In  additkm.  PORTAL 
partidpants  will  continue  to  be  required 
pursuMit  to  section  1(b)(7)  to  part  HI  and 
section  1(b)(4)  to  part  IV  of  die  PORTAL 
Rules  to  authorize  aoA  dired  the 
relevant  VOKYPiL  depository 
organization  (or  authorize  its  agent  to 
authorize  and  dired  the  relevant 
PORTAL  depository  orgai^zation)  to 
release  infcmnation  in  reelect  tA  its 
PORTAL  account  acUvity  to  die  NA^ 
or  its  desigpee.  Therefore,  the  proposed 
rule  cha^e  will  not  afiect  die  NASD's 
surveUknce  of  PORTAL  MaAet 
transadioas. 

The  proposed  nde  change  is 
consistenA  with  the  provisions  of  section 
15A(b)(e)  of  die  Ad.  in  diat  the 
proposed  amendments  to  the  PORTAL 
Rules  are  designed  to  prooiote  fust  and 
equitable  principles  of  trade  and  to 
remove  inqiediments  to  and  perfed  the 
mechanisms  of  a  free  and  open  market 

B.  Self-Regalatory  Orgaaization  's 
Statement  an  Burden  on  CdmpeU'tion 

The  NASD  does  not  bdieve  diet  die 
proposed  nde  change  wiU  resoh  fai  any 
b«dea  oa  oompetitifln  that  is  not 
necessary  or  qipropriate  in  fardieranGe 
of  die  purpoaes  of  the  Act  as  amended. 

C.  Self-Regalatory  Osanixatioa's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  fiom 
Metnbers,  Participants,  or  Others 

Written  comments  were  neither 
flolidted  nor  received. 

IH.  Date  of  EOsdiveBsaB  of  die 
Proposed  RuUrhsngs  sad  TInring  lee 


Within  35  days  of  the  date  of 
puUicalfon  of  this  notice  in  the  Fedsral 
Register  or  within  sudtkmger  period  (I) 
As  die  Commission  may  designate  op  to 


90  days  of  sodi  date  tf  H  finds  sadi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fimfing  or  (H) 
as  to  which  the  self-regalafory 
organization  consents,  the  Commisston 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  fantitnte  proceedings  to  determine 
whether  the  proposed  nde  change 
should  be  disapproved. 

IV.  SoUdlalkn  of  CoMMuts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argmnents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  die 
Secretary.^  Seenrlties  and  Exchange 
Comodsskin,  4S0Ftfdi  Street  NW., 
Washington,  DC  2054S.  Copies  of  the 
submissions,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commissioa.  and 
all  written  communications  relating  to 
the  proposed  rale  change  between  the 
Commission  and  any  person,  odier  dian 
those  that  may  be  vrithheld  from  the 
puUk  hi  acccedance  with  the  provisions 
of  5  U.&C  552,  will  be  available  for 
inspection  aad  e^^ing  in  the 
Commission's  Piddic  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspedion  and  copying  at 
the  principal  office  of  the  NASD.  AH 
submissi(»s  should  refer  to  the  file 
number  in  the  cation  above  and  should 
be  submitted  by  October  la  199a 

For  tiic  CoamiadaB.  by  tlie  Dividoa  of 
Market  Reg«biioa..  pomwiit  to  delegated 
autliority.  17  CFR  aO(UO-3(a)(12). 

Dated:  September  12, 198a 
MaigaratlLMd^wiaad. 
D^wty  Secretary. 
(FR  Doc.  80-22172  Tiled  »-lS-00: 8:45  am) 


[RaL  Na  IC-17739;  812-7439] 

CapNol  Stroot  C«rp„  •!  aM  AppNcstloA 

SeptemCTlXlSSO. 

agency:  Securities  and  Exchange 
Commission  ("SBC"  or  "Commission"). 
ACTION:  Notice  of  appQcatioa  for 
exemption  under  thfrlavestraent 
Company  Ad  of  1940  (the  "Act"). 

APPUCANTt:  Capttcri  Street  Corporation 
("Capiter)and  Gelaxle>Corporetion 
("Galaxie"). 

RCLCv  ANT  ACT  aaenoM;  Order 
requested  under  section  e(cj  that  wouM 
grant  an  exempMsn  from  all  provisio» 
of  die  Act  ottsr  dum  sectioiis  ft  17(a). 
17(dK  -BU^  36^  ood  37  and  Role  17f-2 
thereunder. 


SUMMAHT  OP  A^MJCATIOK^pticnitB 

seek  m  iwiiiii  pMsusiiltosecBooa(c)  of 
the  Ad  exeuiptiBg  Capitol  from  att 
provisieaa  of  the  Ad  ottier  then  sections 
9, 17(a),  17(d)  (except  to  the  extent 
necessary  to  reduce  the  nun^a  of 
Capitel  shareheldeis  who  benefidally 
owB  its  shares  to  10ft  or  fewer),  17(»),  36, 
and  37  and  rule  17{-Z  thereunder  unttl 
the  earlier  of  December  31, 1900  or  the 
c(Mi^>letion  of  a  transaction  that  reduces 
the  number  of  Capitol  shareholders  who 
beneficially  own  its  outstanding  shares 
to  100  or  fewer. 

nUNO  lUtTi:  The  applicatkm  was  filed 
on  December  4. 1999,  and  amendments 
thereto  were  filed  on  March  14, 1990  and 
July  25. 199a 

HtARWa  M  NOimCATIOH  Of  hmmnq: 

An  order  panting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  «vriting  to  the  ^CS' 
Secretary  and  serving  applicants  widi  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  pjn.  on 
Odober  9, 1990,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  die  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notificatioa  ai  k 
hearing  by  writing  to  tfae  SECs 
Secretary. 

ADOMiMl.  Sepretary,  SEC  4S05di 
Street  NWn  Washington.  DC  20649; 
Apfdicants.  711  West  Capitol  Street 
Jac|uton,  Mississippi  39207. 
RM  PtfRTNEII  WrOIIMATION  CONTACT: 
Robert  &  CatroU.  Staff  Attorney,  at  (202) 
272-3043,  or  Jeremy  N.  Rubenstein, 
Branch  Oiief,  at  (202)  275-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLBimiTAIIT  INRMMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fiee  at  Uie  SECs 
Public  Reference  Branch  or  by 
contacting  the  SECs  commeidal  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 


1.  Capitol,  a  Mississippi  corporation 
formerly  known  as  Lamar  Life 
Corporation,  was  organized  to  serve  as 
a  holding  company  for  its  principal 
operating  subsidiary,  Lamar  Life 
Insurance  Company  ("Lamar  Life"). 
Galaxie,  a  kfiniee^pi  corporetioB  with 
55  shareheiderSk  owns  93JK  of  the 
outstanding  comnos  stock  of  CsiritoL 

2.  Prior  ft»  December  15,  lOBft  Capitd 
was  engaged  in  the  business  of 


managing  Rs  inuBStmwte  in  its 
subsidiaries,  indudlng  its  priadpal 
operalhig  sufaeidiary,  lamer  lifie.  and 
odier  alRilafted  and  uorifiliatsd  entities. 
On  December  IS,  isn,  CapMoi  soU  all 
of  iteeototomftng  stock  of  Lamsr  L% 
and  certain  otfler  interests  to  a  wholly 
owned  subsidiary  of  WMteheH 
insvanee  HotdmgSi  LimiteeL  for 
approxhaetely  9132  raiflkm  in  carii  (the 
"Lamar  Life  Transaction"). 

3.  The  Lamar  Life  Transacfion  was 
approved  by  the  shareholders  of  Cepitof 
at  a  meeting  on  December  11 1998. 
Approximately  10%  of  die  sharehokiecs 
of  Capitol  exercised  their  ri^t  under 
Mississippi  law  to  seek  an  appraisal  oC 
and  payment  of  cash  for.  thdr  shares 
rather  than  remain  shareholders  of 
Capitoi  following  the  sale  of  Lunar  Life. 
As  a  result,  Galexie's  percentage 
ownefsh^i  of  Capitol  mcreased  Ihwa 
82.4%  immediately  before  die  Lamar  Life 
Transadioo  to  92.31%  inunediately 
thereafter.  Approocimately  40  of  the 
shareholders  exerdatng  their  appraisal 
rights,  udiose  shares  coiwtitiited  948%  of 
the  outstaadiag  skmtes  of  Capitol, 
diqnited  die  share  valuation  method 
adopted  by  Capitol  and  rehised  ttm 
payment  o^red  by  Capitol.  Such 
shareholders  ob|ected  to  the  valuatioii 
of  the  proceeds  from  the  Lamar  life 
Transaction  on  an  after-tax  basis  and 
the  use  of  an  after-tax,  rathCT  than  pre- 
tax, value  for  die  proceeds  that  cotdd  be 
realized  from  the  sale  of  Capitors  non- 
cash assets  in  die  open-market  On  April 
11, 1909,  Capitol  instituted  an  appraisal 
proceetfing  in  the  Kfississippi  Chancery 
Court  to  rndve  the  dispute.  The 
Chancery  Court's  dedsion  in  the 
appraisal  proceeding  is  expeded  in  the 
near  future. 

4.  The  net  proceeds  reaUzed  from  the  - 
Lamar  Life  Transaction  have  been 
invested  in  U.S.  government  securiUes 
and  highly-rated  commercial  paper, 
except  for  limited  investments  in  shares 
of  International  Business  Machines 
Corporation  (the  "IBM  shares"),  auction 
rate  preferred  stock  of  Asoetican 
International  Group,  loa  and  Exxon 
Corporation  (the  "ARPS"),  and  shares  of 
Trastmark  Corporation  (the  'Trustmark 
shares").  By  letter  dated  August  29, 199a 
counsel  for  the  applicaats  ii^onned  the 
staff  diet  Capitd  invested 
appnudnatdy  .75%,  6i.97%,  and  1.12%  of 
the  proceeds  of  the  Lamar  Life 
Transaction  in,  respedivdy,  the  IBM 
shareeiwUch  have  been  sold),  dw 
ARPS  (whkh  have  been  sold),  and  die 
Trastmark  shares,  Capitol's  other  assets 
consist  of  the  securities  of  certain 
suboidiartes  and  other  affiliated  and 
unafillsted  entities  whkh  were 
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purchased  before  the  Lamar  Life 
Transaction. 

5.  Since  December  15. 1968.  Capitol 
has  attempted  to  become  engaged 
primarily  in  non-Investment  company 
businesses  and  has  studied  potential 
acquisitions  of  non-investment  company 
businesses.  In  this  regard.  Capitol  has 
entered  into  unsuccessful  negotiations 
to  acquire  one  company  and  considered 
three  other  companies  as  possible 
acquisition  candidates.  The  board  of 
directors  of  Capitol  also  considered  a 
merger  with  a  subsidiary  of  Galaxie 
pursuant  to  which  Capitol  woxild  have 
become  a  wholly  owned  subsidiary  of 

6.  In  view  of  the  difficuities  in  locating 
an  appropriate  acquisition  candidate, 
Capitol  is  currently  considering  a 
reverse  triangular  merger  transaction 
with  Galaxie.  a  reverse  stock  split,  or  a 
self-tender  offer  to  reduce  the  number  of 
beneficial  owners  of  Capitol's 
outstanding  shares  to  100  or  fewer,  each 
of  «^ich  would  bring  Capitol  within  the 
provisions  of  section  3(c)(1)  of  the  Act. 

7.  The  selection  of  the  appropriate 
form  for,  and  consummation  of,  a 
merger,  reverse  stock  split,  or  self-tender 
offer  to  reduce  the  number  of  Capitol's 
shareholders  has  been  delayed  by. 
among  other  things,  the  appraisal 
proceeding.  Because  the  terms  of  any 
such  transaction  will  de]}end  on  the 
valuation  method  used  to  determine  the 
amount  of  cash  to  be  received  by  the 
shareholders  of  Capitol,  applicants  do 
not  wish  to  finalize  arrangements  until  a 
decision  is  rendered  by  the  Mississippi 
Chancery  Court,  bi  addition,  because  a 
vote  of  the  shareholders  of  Capitol 
would  be  required  to  approve  a  reverse 
triangular  merger  or  a  revere  stock  split, 
a  proxy  statement  would  have  to  be 
prepared,  filed  with  the  Commission, 
and  distributed  to  shareholders  before  a 
shareholders'  meeting  could  take  place. 
In  light  of  these  and  other 
considerations,  applicants  are 
requesting  relief  until  the  earlier  of 
December  31, 1990  or  the  completion  of 
a  transaction  that  reduces  the  number  of 
shareholders  who  beneficially  own 
outstanding  shares  of  Capitol  to  100  or 
fewer. 

AppHcants'  Legal  Analysis 

1.  Section  3(aM3)  of  the  Act  states  that 
an  investment  company  includes  any 
issuer  that  has  more  than  40%  of  its  total 
assets  (exclusive  of  government 
securities  and  cash  items)  invested  in 
investment  securities.  As  a  result  of  the 
Lamar  Life  Transaction.  Capitol  is  no 
longer  engaged  in  the  insurance 
business  formerly  conducted  by  Lamar 
Life  and  more  than  40%  of  the  value  of 
Capitol's  assets  is  invested  in  securities 


of  companies  that  are  not  majority- 
owned  by  Capitol.  Capitol  recognizes 
that  appUcation  of  section  3(8)(3)  may 
cause  it  to  be  an  investment  company 
under  the  Act.  Inasmuch  as  Capitol's 
one  year  safe  harbor  under  rule  3a-2 
under  the  Act  expired  on  December  15, 
1989,  Capitol  seeks  the  requested  order 
to  remove  any  uncertainty  as  to  its 
status  under  the  Act. 

2.  Factors  outside  of  Capitol's  control 
have  delayed  both  the  acquisition  of  a 
non-investment  company  business  or 
the  consummation  of  a  short-form  or 
reverse  triangular  merger,  a  reverse 
stock  split,  or  self-tender  offer  to  reduce 
the  number  of  Capitol's  shareholders  to 
100  or  fewer.  The  actions  of  Capitol's 
management  since  the  Lamar  Life 
Transaction  reflect  good  faith  efforts  of 
Capitol  to  become  primarily  engaged  in 
a  non-investment  company  business. 
Capitol  has  invested  the  cash  received 
from  the  Lamar  Life  Transaction  in 
securities  solely  to  preserve  its  value 
pending  application  of  such  assets  to  the 
acquisition  of  non-investment  company 
business. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  Capitol  will  not  engage  in  the 
trading  of  investment  securities  for 
short-term  or  speculative  purposes. 

2.  Pending  a  decision  in  the  aj^raisal 
proceeding  by  the  Chancery  Court. 
Capitol  will  continue  to  explore  the 
opportunities  for  an  acquisition  by 
which  Capitol  would  become  primarily 
involved  in  a  non-investment  company 
business. 

3.  Capitol  will  from  the  date  hereof 
invest  only  in  U.S.  government 
securities,  short-term  high  quality  money 
market  investments,  and  short-term 
Euro-time  deposits. 

4.  Capitol  will  comply  with  sections  9. 
17(a),  17(d)  (except  to  effect  any  going 
private  transaction  described  herein). 
17(e),  36  and  37  of  the  Act  and  rule  17f-2 
thereunder  as  if  it  were  a  registered 
investment  company. 

5.  Upon  completion  of  the  exemption 
period,  in  the  event  that  Capitol  has 
more  than  100  shareholders  who 
beneficially  own  common  stock  or 
Capitol  is  not  engaged  primarily  in  a 
non-investment  company  business, 
Capitol  will  either  apply  to  the 
Commission  for  a  temporary  or 
permanent  extension  of  the  exemption 
order  or  promptly  register  under  the  Act 
and  comply  with  the  relevaijt  provisions 
thereof. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Matgaral  H.  McFailand, 
Deputy  Secretary. 
(FR  Doc  22113  Filed  9-18-90 
MJJNO  COM  Wl^^l-M 
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Dolphin  FRIC  Convwtlbte  Fund; 
Application  for  Deregistration 

September  13. 1990. 

AOCNCV:  Securities  and  Exchange 

Commission  (the  "SEC"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAHT:  Dolphin  FRIC  Convertible 

Fund. 

RELEVANT  ACT  SECnON:  Section  8(f). 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

nUNO  DATE:  The  application  on  Form 
N-^  was  filed  on  August  27, 1990. 

HEARING  OR  NOTIFICATION  OF  HEARMQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  10. 1990  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  10900  Wilshire  Blvd.,  Suite 
1050,  Los  Angles.  CA  90024. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  D.  Thomas.  Staff  Attorney,  at  .. 
(202)  504-2263,  or  Jeremy  N.  Rubenstein, 
Branch  Cheif,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch  or  by  contacting  the 
SEC's  commerical  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 


1.  ApptkMif  1«  a  M aasadnwetts  '    - 

business  trust  and  an  open-^end      ■  •-' "'-' 
diversified  manaeement  iavecttaant . 
company  registered  under  the  Act»  On 
December  3a  1985,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  pursuant  to  section  8(a}  of  the  Act. 
On  the  saiae  date.  appTicant  filed  a 
registration  statement  on  Form  N-IA 
under  the  Securities  Act  of  1933.  "The 
registration  statement  became  effective 
oa  Aaguat  28. 1968,.  and  applicant's 
initial  public  offering  commenced  on  \kt 
same  date. 

2.  On  December  15, 1989,  applicant's 
board  of  trustees  adopted  a  plan  of 
reorganization  and  liquidation  under 
which  appRcant  "would  transfer  all  of  its 
assets  and  liabilities  to  a  portfolio  of  the 
Franklin  Investors  Secortties  Trust,  a 
registered  opea^^nd  management 
investmeat  company  (File  Na  811-4986). 
known  as  the  FrankHa  Convertible 
Securities  Fund,  in  exchange-  for  shares 
in  that  portf olia  and  then  make  a 
liquidating  distribution  to  its 
sharcfaotd««  of  shares  in  the  Franklin 
Convertible  Securities  Fund. 

3.  The  reorganization  plan  was 
approved  by  applicant's  shareholders  on 
February  28, 199t. 

4.  On  March  10. 1990,  applicant 
tansferred  all  at  its  assets  and 
liabilities  to  die  Franklin  Convertible 
Secorttiea  FmuL  In  exchange,  applicant 
received  a  number  of  shares  in  the 
Franldin  Convertible  Securities  Fund 
equal  in  value  to  the  number  of  shares 
applicant  had  issued  and  outstanding  on 
March  a  199a  Applicant  then  made  a 
liquidating  distribution  to  its 
shareholders,  each  shareholder 
receiving  shares  in  the  Franklin 
Convertible  Secmities  Fund  equal  m  net 
asset  vahie  to  the  shares  owned 
immediately  preceding  the 
reorganization. 

5.  AH  reorgantxation  expenses  were 
borne  by  Proley,  Revy  Investment  Co., 
Inc.,  applicant's  investment  adviser  and 
administrator. 

6.  As  of  the  time  of  filing  the 
application,  applicant  had  no 
shareholders,  assets,  or  liabihties. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in.  nor  does  it 
propose  to  engage  m,  any  business 
activities  other  tfian  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  ManagBmenl.  under  delegated 
aufhority 

Maigaiet  H.  McFnlmd,     ;.~     . 
Deputy  Secretary.  *    '     . 

(FR  Doc.  90-22170  Pifeft,^l»T9q;  845  ^m^. 
anuNQ  eooc  sew^fai , '..' ■. 
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Tlie  Working  Group  on  Lifasavii^ 
Search  and  Rescue  of  tlie  Sub- 
CoBMittee  oa  Safety  of  Life  at  Sea 
(SOLAS)  wriM  candae*  an  open  meeting 
on  Septeatber  28, 1990  at  9:30  a.m.  in 
room  43}»  at  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC 

The  pnpooe  oC  the  meeting  is  to 
review  the  agenda  items  and  to  prepare 
DS.  posttioos  for  the  22nd  SessioB  of  the 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Lifesaviog. 
Seardi  and  Rescue  scheduled  for 
Febhiafy  18-22. 1991.  itema  of  principal 
interest  on  the  agenda  for  this  sesskm 
are: 

— Clarificatiom  of  SCXAS  Chapter  IB. 
inchiding  the  completion  of  revimm  of 
IMO  Resolution  A.521(13)  (Testing 
and  Evaluation  of  Life>Savtng 
Appliances) 
— Itrffatable  Ifferafts,  including 
completion  of  a  new  draft  Assembly 
Resohrfion  concerning  liferaft 
servicing 
— Matters  concerning  search  and  rescue 
(SAR),  inchiding  those  related  to  the 
1979  SAR  Conference,  the 
introduction  of  the  Global  Maritime 
Distress  and  Safety  System  (GMDSS). 
and  work  consequential  to  the  1988 
GMDSS  Conference 
— Role  of  the  human  element  in 
maritime  casualties  (inchiding  on 
board  communication  problems) 
Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
Kurt  I.  Heinz.  U.S.  Coast  Guard 
Headquarters  (G-MVI-3/1404),  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  Telephone:  (202)  267-1444. 

Dated:  September  la.  Iffift 
Thomaa  |.  W^da, 

Chmrmon,  Shipping  Coordinating  Committee. 
IFTl  Dec.  90-22096  Filed  9-1S-90: 8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Avialfon  AdRniniatration 

Approval  of  Nolaa  ConifMtibiiKy 
Program,  Santa  Maria  Public  Airport, 
SanliHarta,CA 

AOENCV: Federal-Aviatioii  .',  ....^, 
Administration. DOT.  <    -- 


SUMHARX:  tkm  Fedacal  Aviatian 

ArimiairtpaHnii  (FAA)  ^m^^HK'ref  itt 

findings  OB  the  noiae  conpatibility 
proyaa  submitted  by  the  Santa  Maria 
PubUc  Airport  District,  SanU  Maka. 
CaUiomia,  under  the  proviaiona  of  title  I 
of  the  Aviatioo  Safety  and  Noise 
Abatement  Act  of  1979  (Ihiblic  Law  9ft- 
193)  and  U  CFR  part  ISO.  These  findi^s 
are  made  ia  recognition  of  the 
descriptioa  of  federal  and  nonfederal 
responsibilities  in  Senate  Report  No.  96- 
52(1980).  On  November  la  19ea  the 
FAA  determined  that  the  aoise  expoaare 
maps  submitted  by  the  Airport  District 
under  part  150  were  in  comptiance  with 
applicable  requirements.  On  As^aai  IS. 
1990,  the  Assistant  Administrator  for 
Airporta  approved  the  Santa  Maria 
i*abiic  Airport  noise  corapatibtlity    . 
program.  Twelve  (12)  of  the  proposed 
action  eiemests  were  approved. 

EFFECmrc  DATE  The  effective  date  of 
the  FAA's  approval  of  the  Santa  Maria 
PubKc  Anport  noise  compatibility 
prograih  is  August  15. 1990. 

FOR  FURTHER  WFCMIMATION  CONTACT 

Howard  &  Yoshioka.  Sopervisor. 
Planning  Section,  AWP-611,  Federal 
Aviation  Administratioa  Western- 
Pacific  R^ion.  15000  Aviation 
Boulevard,  Hawtirame.  California.  Mail 
AddreM:  PXX  Box  %007.  Worldway 
Postal  Center.  Los  Angeles.  California. 
90009.  Documents  reflecting  this  FAA 
action  nwy  be  reviewed  at  this  same 
locatioo. 

SUPPLBMCN  r  AH  V  MPORRMTIM:  This 
notice  amtoonces  that  the  FAA  has 
given  its  overall  approval  1o  the  noise 
compattbtTity  program  for  the  Santa 
Maria  PiiHic  Airport,  effective  August 
15, 1990. 

Ifhder  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map.  may 
submit  to  the  FAA,  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local     - 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
pro^vm  developed  in  accordance  with 
Federal  Aviation  Regulations.  (PAR)  part 
150  is  a  local  program,  not  a  f^eral 
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program.  The  FAA  does  not  subslitirtfe 
lis  judgoient  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

.  a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
tjpe  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
4>reempted  by  the  federal  government; 

and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  Hmitations  with  respect  to 
F.AA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
r.\R  part  150.  5  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  federal, 
slate,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action*.  A  request  for  federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
end  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  dues  not  constitute  a 
commilment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
'    program  nor  a  determinatioa  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
f  AA.  Where  federal  funding  is  sought, 
request  for  project  grants  mast  be 
submitted  10  the  Standard  Section  at  the 
location  identified  in  "rOK  foRTMOI 
IMroWMATIOM  CONTACT"  clause  above. 

The  Santa  Maria  Public  Airport 
District  submitted  to  the  FAA  on  March 
13. 1988.  the  Noise  Exposure  Maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  )uly  11. 


1985,  thrugh  March  13, 1988.  The  Santa 
Maria  Public  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  November  10. 1988. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
November  29, 1988. 

The  Santa  Maria  Public  Airport  Study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdiction? 
from  the  date  of  study  completion  to  (or 
beyond)  the  year  1990.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  the  FAA  began  its  review  of 
the  program  on  March  8, 1990,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  IBO-days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

llje  submitted  program  contained 
twelve  (12)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
proposed  actions  were  numbered  1 
thrugh  12.  Proposed  action  number  11  is 
a  duplication  of  proposed  action  number 
10.  Proposed  action  number  13  was 
discussed  in  the  NCP  but  not  listed  in 
the  summary.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  August  15, 1990. 

Outright  approval  was  granted  for 
twelve  of  the  specific  program  elements. 
The  approved  elements  included 
preferential  runway  use  program,  FAR 
part  36  Stage  III  non-compliance  curfew, 
general  plan  change,  zoning  change, 
residential  noise  insulation,  land 
acquisition,  prohibition  on  new 
residential,  encourage  capital 
improvements  which  promote 
compatible  use.  discourage  residential 
developments  in  areas  subject  to 
f.-equent  overfli^ts,  require  noise 
insulation  and  aviation  easement  oii 
new  residential  construction,  require 
truth  in  sales  notifications  and  update 
NEM  and  NCP.  These  determinations 
are  set  forth  in  detail  in  a  Record  of 
Approval  endorsed  by  the  Assistant 
Administrator  for  Airports  on  August  15. 

1990. 

The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 


listed  above  and  at  the  adminislraHve 
offices  of  Santa  Maria  Public  Airport 
District. 

Issued  in  Hawthorne.  California, 
8eplenil)er  a.  1990. 
James ).  Wiggins, 

Anting  Manager.  Airports  Division.  Western- 
Pacific  Region. 
|FR  Doc.  90-22147  Filed  9-l»-fl0;  8:46  am| 
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Air  Transportation  Personrtel  Training 
and  QuaUfications  Advisory 
Committee;  Meeting 

AOENCV:  Federal  Aviation 
Admini8tration;(FAA),  DOT.    , 

action:  Notice  of  meeting.  


SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  the  first 
meeting  of  the  Federal  Aviation 
Administration  Air  Transportation 
Personnel  Training  and  Qualifications 
Advisory  Committee  will  be  held  to 
discuss  various  administrative  details, 
elect  a  chairperson,  and  discuss  and 
examine  issues  dealing  with  the  training 
and  qualifications  of  crewmembers. 
DATES:  The  meeting  will  be  held  on 
October  17, 1990,  from  1  p.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  room  (lOth  Hoor), 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACTS 

Ms.  Ruth  Ann  Hodges,  Flight  Standards 
Service,  AFS-210.  800  Independence 
Avenue  SW.,  Vi/ashington,  DC  20591. 
telephone  (202)  267-7480. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Air  Transportation 
Personnel  Training  and  Qualifications 
Advisory  Committee  to  be  held  on 
October  17, 199a  from  10  a.m.  to  4  p.m. 
at  the  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591.  The  agenda  for 
thirmeeting  is  as  follows:  (1)  Formulate 
administrative  details;  (2)  elect  a 
chairperson;  and  (3)  discuss  and 
examine  the  issues  concerning  man/ 
machine  interface,  pilot  operating   ,1*.  5 
environment,  flight  crewmember     .'. 
training  including  and  automation,  pilot 
qualification  requirements,  cockpit 
resource  management,  line  operational 
simulations,  and  revisions  to  air  carrier 
training  and  checking  requiremenU. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  may  present  O'al 


■S'-i 


statements  afthe  meetii^  ormay -fl^'v 
present  tyritten  statements  to  the 
committee  at  any  time.  ■  -  ■  . 

Issued  i|i;,W«t^ltingtqn,  PC  on  September 

13. 1990.  \  ,  ;.  ^-.^,^_,  .^,^  .^:^..  ;^., 


)ohnS.Kefii. 

Executive  Director.  AirTpansportqtiott 
Personnel  Training  and  QuaiificQiiona 
Advisory  Committee. 

[PR  Doc.  90-22146  Filed  9-l»-g0;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Pubiiclnformation  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

Date:  September  13. 1990. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  infofmation  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Rediictioh  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  sabmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Hsted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0121. 

Form  Number  1116. 

Type  of  Review:  Resubmission. 

Title:  Foreign  Tax  Credit— Individual. 
Fiduciary,  or  Nonresident  Alien. 

Description:  Form  1116  is  used  by 
individuals  (including  nonresident 
aliens)  and  fiduciaries  who  paid 
foreign  income  taxes  on  U.S.  taxable 
income,  to  compute  the  foreign  tax 
credit.  This  information  is  used  by  IRS 
to  verify  the  foreign  tax  credit 

Respondents:  Individuals  or  households. 

Eistimated  Number  of  Respondents: 
589,900. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 

Recordkeeping — 2  hours,  44  minutes. 
Learning  about  the  law  or  the  form — 

41  minutes. 
Preparing  the  form— 1  hour,  26 

minutes.  ' 
-Copying,  assembling,  and  sending  the 
form  to  IRS— 35  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ '  ' 

Reporting  Burden:  3.203,157  hoiirs. 
Clearance  Officer  Garrick  Shear  (202) 
535-4297.  biierna!  Revenue  Service. 
■  room  5571, 1111  Constitution  Avenue, 
NW,.  Washlhgtton.  DC  20224. 


OM8  Aev/etire/T  Mile  Sunderhauf  (20^ 
395-ee0O,  Office  of  Management  and 

■  Budget  room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Irving W.Wiltoii.|rH,  ■*    ?.^ 

Departmental  Reports.  Management  Officer. 

(PR  Doc.  90-22154  Filed  ft-18-90: 8:45  am]    . 
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Public  Information  Collection 
Requirements  Sutrniltted  to  OMB  for 
Review 

Date:  September  13. 199a  .. . 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OAfB  Afu/nte/v  1545-0062. 

Form  Number  3903  and  3903P. 

Type  of  Review:  Revision. 

Title:  Moving  Expenses  and  Foreign 
Moving  Expenses. 

Description:  Internal  Revenue  Code 
section  217  requires  intemization  of 
various  allowable  moving  expenses. 
Internal  Revenue  Code  section  274(n) 
limits  certain  meal  expenses  to  80%.  > 
Forms  3903  and  3903F  are  filed  with 
Form  1040  by  individuals  oiaiming 
employment  related  moves.  The  data 
is  used  to  help  verify  that  the 
expenses  are  deductible  and  that  the 
deduction  is  computed  correctly. 

Respondents:  Individuals  of  households. 

Estimated  Number  of  Respondents: 
1.607,278, 

Estimated  Burden  Hours,  Per  Response/ 
Recordkeeping: 


3903 

3903F 

Rocoidkooping ... 

t  hr..  5  mlns.w.„. 

52  minutes. 

(.earning  «b(Mit 

7niinules. 

tttelewbr 

ttw  fUflTt 

Prepaiingthe 

32iT*». 

SlminulM. 

fonn. 

CopyinQ, 

20  mins. ...... 

20minui8s. 

■  ■■  imiUTii  II 

■aioiiwMii), 

and  sanding. 

th6  form  lo 

IRS.               . 

Pteiffimcy  of  Response:  Aimual\y. 


Bsttintita&Tptai^teoonllnepint/'^.'-^;'*' 
Reporting  Barden:  3.343.756  hoivfl. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 

'    NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-4880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Irving  W.  Wilson,  ft.. 

Departmental  Reports,  Management  Officer 

[FR  Doc.  «)-22ie5  Filed  9-18-90:  8:45  am] 


UNITEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot>)ects  Imponed 
for  Exhil>ition,  Modification  of  Notice 

summary:  Hie  United  States 
Information  Agency  hereby  modifies  a 
notice  found  at  55  FR  3136  (January  30. 
1990)  regarding  immunity  fiom  judicftti 
seizure  for  the  art  objects  in  the  exhibit 
"Titian,  Prince  of  Painters"  to  include 
additional  art  objects  in  the  findings. 

EFFECTIVE  DATE:  September  19, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  Wallace  Stuart  Office  of  the 
General  Counsel.  United  States 
Information  Agency,  room  700,  301 4th 
Street  SW..  Washington,  DC  20547.  The 
telephone  number  is  202/619-5078. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Information  Agency 
hereby  modifies  a  notice  published  at  55 
FR  3138  (January  30, 1990).  The  notice 
rendered  immune  from  judicial  process 
.  certain  items  to  be  included  in  the 
exhibit  entitled  'Titian.  Prince  of 
Painters".  This  modification  of  notice 
adds  additional  objects.  I  hereby 
determine  that  the  additional  objects  are 
culturally  significant,  and  that  their 
temporary  exhibition  in  the  United 
States  is  in  the  national  interest.  A  copy 
of  this  revised  list '  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the 
Office  of  the  General  Counsel  of  USIA. 

Dated:  September  13. 199a 
Aliierto ).  Mora, 
General  Counsel. 
[FR  Doc  90-22107  Filed  9-18-40: 8:45  am] 
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■  A  copy  of  this  list  may  b«  otMained  by 
contacting  Mr.  R.  Wallaoe  Stuart  of  the  Offic*  of  the 
General  Counaei  of  USIA.  The  telephooe  number  i« 
202/B19-S07a  and  th«  addreM  i«  room  TOa  U.S. 
Infonnation  Agency,  301  Fourth  Street  SW« . 
Washington;  DC  2B647 


UMI 


Sunshine  Act  Meetings 


TNt  MClion  of  the  FEDERAL  REGISTER 
oontainB  notioes  of  inMUngs  piMafwd 
undar  tw  "Gowwwnent  In  the  SuntNne 
Act  IPub.  L  84-40^  5  U&C  5S2btfiV?)- 


coMMomrv  nnuRES  TRAomQ 


!  AND  DATC IIM)  aJD..  Friday. 
October  5, 199a 

PLACe  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
ITATUS:  Closed. 
MATTOIS  TO  BB  COWSIOeBBOt 
Surveillance  Matters. 
CONTACT  mSON  KM  MORS 
MFONMATION:  ]ean  A.  Webb.  254-6314. 
leuA-Welib, 

Secretary  of  the  Commisaion. 
[FR  Doc.  90-22347  Filed  a-ir-^O;  9:23  |mii] 
I  COOK  «M1-*MI 


FUTURES  THAOMQ 


£  AND  DATS:  llM)  ajn..  Friday, 
October  5. 1990. 

FLACS:  2033  K  St..  NW..  Washington, 
DC  8th  Floor  Hearing  Room. 

STATUS:  Oosed. 

MATTBRS  TO  BC  considered: 

Surveillance  Matters. 

CONTACT  FSRSON  FOR  MORE 
rmRMATWN:  lean  A.  Webb.  254-6314. 
IMSA-Wabb. 

Secretary  of  the  Coaunisuon. 
IFR  Doa  90-22348  Filed  9-17-90;  3:23  pni| 
E«liV«t-M 


COMMODITV  FUTURES  TRADNM 


;  AND  date:  lion  ajn.,  Friday. 
October  19. 199a 

FlACC:  2033  K  St.  NW^  Washington. 
DC  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  considered: 

Surveillance  Matters. 


CONTACT  PERSON  FOR  I 

wrORMATlON-  lean  A.  Webb.  254-6314. 

|auA.Webb. 

Secretary  of  the  CommissJon. 

|FR  Doc  90-22340  Filed  S-n-OO;  3:23  pml 
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COMMOOCTV  FUTURES  TRADNM 


TIME  AND  date:  11:00  a.m.,  Friday. 
October  26. 1990. 

place:  2033  K  St.  NW,  Washington.  DC 
8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDEREOC 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 

leuA-Webb. 

SecreUiry  of  the  Commission. 

(FR  Doc  90-22350  Filed  O-17-90;  3:23  pin| 


NATIONAL  COUNCN.  ON  DISABRiTV 

Hearings  on  the  Reauthorization  of  the 
Rehabilitation  Act  of  1973.  as  Amended 
agency:  National  Council  on  Disability. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  hearing  of  the  National 
Council  on  Disability  on  the 
Reauthorization  of  the  Rehabilitation 
Act  of  1973.  as  amended.  This  notice 
also  describes  the  functions  of  the 
National  Council.  Notice  of  this  hearing 
is  required  under  section  522(bHl0)  of 
the  "tSovemment  in  Sunshine  Act"  (Pub. 
L  94-409). 
dates: 

September  27. 199a  8:30  a.m.  to  5«0  p.m. 
September  28. 1990. 8-.30  ajn.  to  1«0  p.m. 
location:  Holiday  Inn  Old  Town.  Old 
Town  Alexandria.  Virginia. 
FOR  FURTHBI  BtFORMATMNI  CONTACT 
National  Council  on  Disability.  800 
Independence  Avenue.  SW..  Suite  814. 
Washington.  DC  20501.  (202)  267-3846. 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Uw  No.  95-602  in  1978).  the 
National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984.  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(Pub.  L  98-221). 


The  National  Council  is  charged  with 
reviewing  all  laws,  programs,  and 
policies  of  the  Federal  Government 
affecting  individuals  with  disabilities 
and  making  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Council  is  mandated  to  provide 
^idance  to  the  President's  Committee 
on  Employment  of  People  With 
Disabilities. 

This  hearing  of  the  National  Council 
shall  be  open  to  the  Public  The 
proposed  agenda  includes: 
Openfaig  remarks  from  the  Chairperson 
Overview  of  programs  wiAin  OSERS, 

RSA  and  NIDRR 
Panel  discussions  on: 
Overall  Act:  Changes  That  Would 

Make  the  Act  Work  Better 
State  Vocational  Rehabilitation 

Program 
Client  Assistance  Programs 
Research,  Training,  NIDRR,  and 
Supplementary  Services  and 
Facilities— Grant  Processes, 
Priorities,  Review 
Title  V  (501-508).  ADA  Interface 

Issues 
Title  VI.  Employment  and  Supported 

Employment  Opportunities 
Title  Vn.  Independent  Living 
Records  shall  be  kept  of  all  National 
Council  proceedings. 

Signed  at  Washingtoa  DC  on  September 
12.190a 
Ethel  Briggs, 
Executive  Director 
(PR  Doc  90-22258  Filed  9-17-00;  9:17  am) 
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UNITED  STATES  PAROLE  COMMISSION 

DATE  AND  TIME:  Friday.  September  21, 
199(>— 2:00  pjn..  Eastern  Daylight  Time. 
place:  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland  20815.  By 
conference  telephone  call. 

STATUS:  Open— Meeting. 


Ffldawl  itogistet  /  Vol  55.  No.  182  /Wednesday.  Sepfembor  19.  19Q0  /-  Btmehine  Act  Meetinfs 


^^.r^'t'. 


MATTERS  TO  BB  CONSIDEREOC  Emergency 
policy  to  govern  the  forfeiture  of  street 
time  under  28  CF.R.  S  2.52(c)(2)  in  the 
Ninth  Circuit,  in  order  to  comply  with 

Rizzo  V.  Armstrong. ___F.2d___- 

(9th  Cir.  August  30, 1990). 

AGENCY  contact:  Pamela  Posch. 
Paralegal  Specialist,  Office  of  General 
Counsel,  United  States  Parole 
Commission,  (301)  492-5959. 

Dated:  September  17. 199a 
Michad  A.  Stover, 

General  Counsel  US.  Pitrole  Commission. 
[FR  Doc.  90-22317  Filed  9-17-90;  12^47  pm] 
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WMlMsclay, 
Septmiib«r  19,  1990 


Part  11 


Department  of  Labor 

Employment  aiKl  Training  Administration 


Employment  Service  Reform  Initiative; 
Notice;  Request  for  Comments 
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DEPARTMENT  OF  LABOR 

Employnwnl  and  Training 
Afkniniatiation 

Emptoymant  Sarvlea  Raform  Initiativa 

AQCNCV:  Employment  and  Training 

Administration,  Labor. 

ACnoic  Notice;  request  for  comments. 

■MMMAWV:  The  Secretary  of  Labor  has 
announced  a  Workforce  Quality  Agenda 
to  assure  that  the  American  woricforce 
has  the  sldlls  to  meet  the  challenges  of 
the  1990's  and  beyond.  The  Agenda 
includes  an  initiative  to  reform  the 
Employment  Service  (ES).  The 
objectives  of  the  Initiative  are  to 
increase  die  efficiency  of  the  labor 
mariiet  more  effectively  spend  the  $800 
million  in  funding  the  &nployment 
Service  receives  annually,  and  reform 
and  refocus  the  Employment  Service  to 
meet  the  labor  maricet  challenges  of  the 
new  century.  As  part  of  the  ES  Reform 
Initiative,  the  Secretary  is  seeking  the 
views  of  key  business,  labor,  and  State 
officials.  The  Secretary  also  wants  to 
know  the  reaction  of  die  public  at  large, 
and.  therefore,  is  requesting  comment  on 
a  series  of  questions  about  the  role  of 
the  ES  and  its  funding. 
DATES:  Written  comments  on  this  notice 
are  invited.  Comments  shall  be  received 
by  October  19. 1990. 
AOOimacs:  Comments  shall  be  mailed 
to  Roberts  T.  Jones.  Assistant  Secretary 
for  Employment  and  Training.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  room  N-447a 
Washington,  DC  202ia  Attention: 
Robert  A.  Schaerfl,  Director,  U.S. 
Employment  Service. 
FON  Rurmai  wyownATioii  contact: 
Robert  A.  Schaerfl  Director,  U.S. 
Employment  Service,  Employment  and 
Training  Administration.  Telephone: 
(202)  535-0157  (diis  is  not  a  toll  free 
number.) 

■IIPW  ■MPIIT  aW¥  IHPIMIIiATlON: 

Upgrading  the  skills  of  the  American 
wori^orce,  expediting  the  process  idiere 
nfoAen  are  matched  with  jobs  in  an  «ra 


of  slow  labor  force  growth,  and  keeping 
our  nation  competitive  in  a  complex 
global  market  are  all  goals  of  the 
Secretary  of  Labor  (Secretary).  A  key 
factor  in  reaching  these  goals  is  a  strong 
and  vital  public  Employment  Service 
(ES). 

A  community  of  employers  and 
jobseekers  regularly  use  and  benefit 
from  the  services  and  labor  market 
information  the  ES  provides.  However,  a 
number  of  facts  lead  to  concern  that  the 
ES  is  not  geared  for  the  dynamics  of  the 
1990's. 

•  For  example,  while  nearly  all  of  onr 
employers  pay  the  federal 
unemployment  tax,  only  about  25 
percent  hst  job  vacancies  with  the  ES.  In 
1957.  that  figure  was  42  percent. 

•  Since  1962.  ES  placements  as  a 
percent  of  all  national  hires  has  declined 
from  20  percent  to  7  percent 

•  The  percent  of  jobseekers  using  the  - 
ES  to  find  work  has  dropped  from  30 
percent  in  1970  to  21  percent  in  1988.  As 
few  as  3  percent  of  those  persons 
seeking  work  actually  find  jobs  through 
theES. 

The  Department  of  Labor 
(Department)  believes  the  ES  can  and 
must  do  better  that  die  $779,039,000  in 
annual  funding  the  ES  received  in 
Program  year  1990  should  be  more 
effectively  and  efficienUy  spent 

Increasing  concern  about  ES 
performance  is  undoubtedly  related  to 
increasing  confusion  as  to  its 
appropriate  role.  Changing  laws, 
regulations,  and  Congressional 
mandates  have  perhaps  caused  the  ES 
to  lose  sight  of  a  specific  goal,  and  to  try 
to  be  a  bit  of  everything  to  everybody. 
However,  despite  the  declining  impact 
of  the  ES.  there  is  no  clear  consensus 
among  policymakers,  employers,  unions 
or  employees  about  reasons  for  the 
decline  or  of  the  appropriate  role  for  ES 
in  today's  economy. 

The  Department  intends  to  present  to 
the  Congress  early  next  year,  legislation 
to  reform  and  refocus  the  ES  into  an 
institution  ready  to  tackle  the  diallenges 
of  the  new  century.  To  do  that  it  needs 
die  heAp  and  expertise  of  all  interested 


parties.  The  Department  wishes  to  know 
what  the  public  at  large  thinks  should  be 
contained  in  this  legislation. 
Specifically,  die  Department  wants  to 
know  what  die  public  diinks  die  ES 
should  be.  whom  it  should  serve,  and 
how  it  can  most  effectively  fulfill  its 
mission. 

•  Should  die  ES  be  a  comprehensive 
labor  maricet  exchange  soliciting  job 
listings  across  a  wide  range  of  skills  and 
wage  levels? 

•  Would  it  be  most  efficient  for  die  ES 
to  focus  its  services  on  unemployment 
insurance  claimants  making  their  return 
to  work  its  primary  goal— dius  reducing 
employer  payroll  taxes? 

•  Should  the  ES  continue  to  direct  its 
services  on  disadvantaged  individuals 
whose  labor  force  participation  is 
marginal  or  impaired  by  barriers  to 
employment? 

•  Should  the  ES  drop  its  placement 
activity  altogether  and  act  as  a 
diagnostic  and  referral  agent  to 
programs  offering  job  training, 
remediation  and  other  services? 

•  Should  the  ES  make  development 
and  dissemination  of  labor  market 
information  its  primary  role  and.  as  part 
of  that  activity,  make  job  listings  and 
applicant  files  direcdy  available  to  job 
seekers  and  employers? 

•  Should  the  ES  charge  employers  for 
special  screening  and  services  above 
basic  access  to  the  applicant  pool? 

Request  for  Public  Comment 

The  Department  of  Labor  is  seeking 
public  comment.  Interested  parties  are 
requested  to  submit  comments, 
recommendations,  and/or  suggestions 
for  improving  the  performance  of  the 
Employment  Service.  . 

Signed  at  Washington,  DC  diis  12th  day  of 
Septeinl)er.  1990. 
RobarisT.  Jones, 

Assistant  Secretary  for  Employment  and 
Training. 

(FR  Doc.  90-22104  FUed  »-lft-«0: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part' 1717 

Rm0572-AA40 

Federal  Pre-emption  m  Rate  MeUng  in 
Connection  wnti  Power  Supply 
Borrowers 

AOmcv:  Rural  Electrification 
Administration.  USDA. 

ACnow:  Final  rule. ' 

■IWiOirr  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  chapter  XVII  by  adding  part  1717, 
Post-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans.  This  part  establishes 
policies  and  procedures  to  implement 
certain  provisions  of  (a)  The  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C  901  et  seg.)  (the  "RE  Act"):  and 
(b)  REA  loan  documents,  including 
wholesale  power  contracts  between  the 
power  supply  borrowers  and  their 
members,  which  provide,  among  other 
matters,  for  the  establishment  of  rates 
for  the  sale  of  electric  power  and  energy 
by  power  supply  borrowers.  This 
subpart  addresses  the  pre-emption 
under  certain  circumstances  of  the 
regulation  of  power  supply  borrowers' 
rates  by  State  Regulatory  Authorities. 

EFFECTiVE>DATl:  The  final  rule  is 
effective  October  19, 199a 

ran  nmTMER  mfomiation  contact: 
Mr.  Laurence  V.  Bladen,  Financing 
Policy  Specialist,  Rural  Electrification 
Admhiistration,  Room  1272,  South 
Building.  tJ.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
ISOa  telephone  number  (202)  382-955& 
SUPMMKNTAIIV  MFORMATION:  Pursuant 
to  the  RE  Act  REA  hereby  amends  7^ 
CFR  chapter  XVH  by  adding  part  1717, 
Post-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans  and  by  adding,  subpart 
G — ^Federal  Pre-emption  in  Rate  Making 
in  Connection  with  Power  Supply 
Borrowers. 

This  regulation  is  issued  in  conformity 
with  Executive  Order  12291,  Federal 
Regulation.  It  will  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state,  or  local  government 
agencies  or  geographic  regions:  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity;  and  has  been  determined 
.  not  to  be  "ma<^>r".         /,     ; 


This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
REA  has  concluded  that  promulgation  of 
this  final  rule  would  not  represent  a 
major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U5.C  4321  et  seq.  (1976))  and,  therefore, 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  10.850,  Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  3015  subpart  V  in  50  FR  47034, 
(November  14, 1985),  this  program  is 
excluded  bom  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

The  reporting  and/or  recordkeeping 
reqtiirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  The  0MB  approval 
number  for  these  requirements  is  0572- 
0069. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu'den,  to 
Department  of  Agriculture,  Clearance 
Officer,  Office  of  Information  Resources 
Management  Room  404-W, 
Washington,  DC  20250  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  #  0572-0089), 
Washingtoa  DC  20503. 

Background 

On  April  2,  lOga  REA  published  a 
Proposed  Rule  at  55  FR  12194  proposing 
to  revise  7  CFR  chapter  XVII,  by  adding 
a  new  Part  1714.  Electric  Rates.  Services, 
and  Contracts,  consisting  of  Subpart  E — 
Federal  Pre-emption  in  Rate  Making  in 
Connection  with  Power  Supply 
Borrowers.  After  issuing  that  Proposed 
Rule,  and  in  the  process  of  developing 
the  Final  Rule,  REA  has  undertaken  a 
project  to  sunplify,  clarify,  and  update 
agency  regulations.  This  project  when 
complete,  will  provide  a  more  logical 
arrangement  of  agency  regulations  in 
order  to  assist  borrowers  and  others.  As 
part  of  this  project  this  regulation 
relating  to  Federal  pi»-emptipn  has  been 
redesignated  as  subpart  G-4^ederal1¥e> 


emption  in  Rate  Making  in  Connection 
wi&  Power  Supply  Borrowers  to  a  new 
Part  1717,  Post-Loan  Policies  and  : 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans,  This 
redesignation  is  not  substantive  and 
does  not  require  public  comment 

This  regulation,  7  CFR  part  1717, 
subpart  G— Federal  Pre-emption  in  Rate 
Making  in  Connection  with  Power 
Supply  Borrowers  is  related  in  subject 
matter  to  a  Fmal  Rule,  7  CFR  part  1717, 
subpart  H-^ederal  Pre-emption  in  Rate 
Making  in  Connection  with  REA  Electric 
Borrowers  in  Bankruptcy,  which  is  being 
published  elsewhere  in  toda/s  Federal 
Register.  Interested  parties  should  refer 
to  Subpart  H  and,  In  particular,  the 
"Back^und"  paragraphs  for  further 
discussion  of  the  circumstances  which 
give  rise  to  both  final  rules.  While 
subpart  H  and  this  subpart  G  are  related 
in  subject  matter,  this  rule  addresses  the 
matter  of  pre-emption  of  State 
Regulatory  Authorities'  jurisdiction  over 
the  rates  of  power  supply  borrowers. 
This  rule  can  be  implemented  separately 
and  is  therefore  being  promulgated 
separately. 

Comments 

In  Proposed  Rule,  published  on  April 
2, 1990,  REA  invited  interested  parties  to 
file  comments  on  or  before  June  1, 1990. 
On  May  29, 1990.  REA  received  a 
number  of  requests  from  the  public  for  a 
30  day  extension  of  the  comment  period. 
Since  these  requests  were  received  just 
prior  to  the  June  1, 1990  scheduled  end 
of  the  60  day  comment  period  for  this 
Proposed  Rule,  REA  did  not  extend  the 
comment  period. 

In  order  to  be  responsive  to  these 
requests,  however,  and  to  give  other 
interested  parties  an  additional 
opportunity  to  comment  REA  published 
a  notice  on  June  12, 199a  at  55  FR  23748 
to  reopen  the  public  comment  period  on 
this  Proposed  Rule  for  an  additional  30 
days.  fit)m  June  12, 1990  to  July  12, 1990. 

Seventy  four  different  organizations 
or  groups  commented  on  the  Proposed 
Rule  during  the  initial  comment  period. 
They  were: 

1.  Alaslu  Public  Utilities  Commission. 

2.  Allegheny  Electric  Cooperative,  Inc. 

3.  Arizona  Corporation  Commission 

4.  Arkansas  Electric  Cooperative  Corporation 
,5.  Arkansas  Public  Service  Commission 

6.  Basin  Electric  Power  Cooperative 

7.  Boone  County  Rural  Electric  Membership 

Corporation 

8.  Buckeye  Power,  Inc. 

9.  Cajun  Eliactric  Power  Cooperative,  Lie. 

la  Catron  County  Rural  Elective  MemttersUp 

Coiporatidn 
iLdeatrar  Electric  Power  Cooperative.  Inc. 
12.  Central  Iowa  Power  Cooperative, 


13.  Coiamd9  Associdtion  of  Municipal 

Uti!it!«f 

14.  Colorado  Public  Utility  Conunission 

15.  Com  B«tl  Power  Cooperative 
10.  Cotton  Electric  Cooperative,  Inc. 

17.  Delta  Montrose  Electric  Association 

18.  East  Kentucky  Power  Cooperative.  Inc. 

19.  East  River  Electric  Power  Cooperative 

20.  Electric  Consumers  Resource  Cotmcil 

21.  Empire  Electric  Association,  Inc. 

22.  Fruit  Bell  Electric  Cooperative 

23.  Crand  Vdliey  Rural  Power 

24. 1  ia.icock  County  R^iral  Electric 

Membership  Corporation 
25.  Hendricks  County  Rural  Electric 

Membership  Corporation 
23.  Hoosiei  Energy  Rural  Electric 

Cooperative,  Ina 
2?.  Hot  Springs  County  Rural  Electric 

Association,  Inc. 
2H.  Indiana  Utility  Regulatory  Commission 

29.  Intermountain  Rural  Electric  Association 

30.  Iowa  Association  of  Electric 

Coopwa  lives.  Inc. 

31.  Jasper  r«unfy  Rural  Electric  Membership 

Corporation 
3.7.  Jay  County  Rural  Electric  Membership 
Corporation 

33.  Kankakee  Va!ley  Rural  Electric 

Membership  Corporation 

34.  Kansas  Corporation  Commission 

35.  Kosciusko  County  Rural  Electric 

Membership  Corporation 

36.  LaGrirtgc  County  Rural  Electric 

Membership  Corporation 

37.  Logan  County  Co-operative  Power  and 

Ught  Association.  Inc. 
3B.  Louisiana  Public  Service  Commission  . 

39.  Marshdll  County  Rural  Electric 

Membership  Corporation 

40.  Miami-Cass  County  Rural  Electric 

Membership  Corporation 

41.  Michigan  Public  Service  Commission 

42.  National  Association  of  Regulatory 

Commissioners,  Inc. 

43.  A  Jointly  signed  comment  from: 

a.  National  Association  of  Stale  Utility 
Consumer  Advocates 

b.  Interin  Director  of  Public  Advocacy — 
Vennoat 

c  Office  ef  Consumer  Counsel — Colorado 
'  d.  Office  of  Utility  Consumer  Counselor — 
Indiana 

44.  National  GST  Managers  Association 

45.  National  Rural  Electric  Cooperative 

Association 
49.  National  Rural  Utilities  Cooperative 
Finance  Corporation 

47.  New  Mexico  Public  Service  Commission 

48.  New  York  Department  of  Public  Service 

49.  Nevvtoa  County  Rural  Electric 

Membership  Corporation 
60.  Noble  County  Rural  Electric  Meml>ership 
Corporation 

51.  Northwest  Iowa  Power  Cooperative 

52.  Oglethorpe  Power  Corporation 

53.  Parke  County  Rural  Electric  Membership 

Corporation 

54.  Phelps  Dodge 

55.  Public  Service  of  Indiana,  Inc. 

56.  Public  Utility  Commission  of  Texas 

57.  San  Isabel  Electric  Association,  Inc. 

58.  Southeast  Colorado  Power  Association 

59.  State  of  Maryland  Public  Service 

Commission 


60.  State  of  New  Hampshire  Public  Utilities 

Commission 

61.  Steuben  County  Rural  Electric : 

Membership  Corporation 
e.^  The  Western  Michigan  Electric  Co- 
operative 
63.  Tipmont  Rural  Electric  Membership 

Corporation 
^.  Tri-State  Generation  and  Transmission 

Association.  Inc. 
65.  United  Power  Association 
68.  United  Rural  Electric  Membership 
Corporation 

67.  Vermont  Department  of  Public  Serivce 

68.  Wabash  County  Rural  Electric 

Membership  Corporation 
Ca.  Wabash  Valley  Power  Association,  Inc. 
7!).  Warren  County  Rural  Electric 

Membership  Corporation 

71.  Western  Interstate  Energy  Boaid 

72.  White  County  Rural  Electric  Membership 

Corporation 

73.  Wyoming  Public  Service  Commission 

74.  Y-W  Electric  Association.  Inc. 

During  the  additional  30  day  comment 
period,  REA  received  comments  from 
the  fullovk  ing  organizations: 

1  Cooperative  Power  Association 

2  East  Kentucky  Power  Cooperative.  Inc. 

3.  Fulton  County  Rural  Electric  Membership 

Corporation 

4.  Carkane  Power  Association,  Ina 

5  Honorable  John  T.  Myers,  Member  of 
Congress 

6.  A  jointly  signed  comment  from: 

a.  North  East  Texas  Electric  cooperative, 
Inc. 

b.  Tex-La  Electric  Cooperative 

7.  Northeastern  Rural  Electric  Memliership 

Corporation 

8.  The  ^own-Atchison  Rural  Electric  Cor 

operative  Association,  Inc. 

9.  A  Jointly  signed  comment  from: 

a.  The  National  Rural  Electric  Cooperative 
Association 

b.  Ogelthorpe  Power  Corporation 

c  Paul,  Hastings,  Janofsky  &  Walker 

10.  Wabash  Valley  Power  Association,  Ina 

For  the  purposes  of  discussion,  the 
comments  of  these  organizations  have 
been  categorized  and  or  summarized. 
Because  both  this  subpart  G — Federal 
Pre-emption  in  Rate  Making  in 
Connection  with  Power  Supply 
Borrowers  and  subpart  H-— Federal  Pre- 
emption In  Rate  Making  in  Connection 
with  REA  Electric  Borrowers  in 
Bankruptcy  were  published  in  proposed 
rule  form  in  the  Fedwal  Register  on  the 
same  day  (April  2, 1900)  many 
commentors  submitted  a  single  set  of 
comments  addressing  both  Proposed 
Rules.  Because  in  many  cases  it  was  not 
possible  to  determine  which  specific 
comments  pertained  to  which  proposed 
rule,  many  of  the  comments  have  been 
addressed  in  both  this  Final  Rule  and 
the  Final  Rule,  subpart  H— Federal  Pre- 
emption in  Rate  Making  in  Connettion 
with  REA  Electric  Borrowers  in 
Bankruptcy  which  is  being  published 
elsewhere  in  today's  FednSl  Register. 


General  DiscuasioD 

A  numlier  of  comments  opposing  the 
proposed  regulation  argued  Uiat  REA  is 
not  authorized  under  the  RE  Act  to  pre- 
empt state  rate  regulation,  that  REA  is 
simply  a  lender  seeking  to  use  pre- 
emption as  a  means  of  debt  collection, 
and  that  the  interests  of  the  consumer 
will  not  be  protected  if  REA  pre-empts  a 
State  Regulatory  Authority.  REA 
believes  that  these  comments  do  not 
refiect  a  firm  understanding  of  the 
objectives  of  the  REA  program  and  the 
structure  which  has  been  historically 
adopted  to  achieve  these  objectives; 
Further,  these  comments  fail  to 
recognize  the  fundamental  problems 
which  can  arise  as  a  result  of  rate 
regulation  of  not-for-profit  cooperatives, 
problems  which  go  to  the  very  heart  of 
the  REA  program.  While  these  matters 
were  discussed  at  some  length  in  the 
background  for  the  Proposed  Rule,  it 
may  be  helpful  to  further  discuss  the 
REA  program  and  the  basis  for  this 
regulation  before  addressing  these 
comments  more  speciHcally, 

The  RE  Act  is  consumer  legislation 
designed  to  accomplish  the  social 
objective  of  providing  affordable  and 
reliable  electric  service  to  unserved 
persons  in  rural  areas.  REA  was  crested 
as  a  lending  agency  to  provide  loans  for 
rural  electrification  at  a  time  when 
existing  utilities  were  not  providing 
service  in  many  rural  areas.  REA  has, 
pursuant  to  the  broad  discretion  granted 
by  Congress  under  the  RE  Act  created  a 
structure  to  accomplish  this  statutory 
objective — a  structure  which  for  more 
than  50  years  has  succeeded  in 
providing  not  only  electric  service  to  RE 
Act  beneficiaries,  but  the  repayment  of 
REA  loans.  REA  is  promulgating  this 
regulation  to  protect  this  structure. 

There  are  two  features  of  the  REA 
program  which  are  of  particular 
importance  in  considering  the  need  for 
this  regulation.  These  features  are,  the 
corporate  structure  of  REA-financed 
electric  systems,  and  the  provisions  of 
the  REA  loan  documents. 

Most  REA-financed  electric  systems 
are  not-for-profit  cooperatives  organized 
on  the  democratic  prbiciple  of  "one 
person/ohe  vote".  The  members/ 
consumers  are  owners  of  the 
cooperative  and  control  their 
cooperative  through  the  election  of  a  • 
Board  of  Directors  and  through  the 
exercising  their  other  rights  as  members. 
Through  uieir  electric  bills  and  the  rates 
charged,  members  pay  for  the  cost  of 
electric  service  and  contribute  equity  "' 
capital  which  is  used  by  the 
cooperative.  When  the  cooperative  is 
financially  able,  the  contributed  capital 
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is  periodically  returned  to  the  members. 
The  members  of  the  cooperative  are  not 
"investofs"  in  the  generally  accepted 
neaning  of  the  word.  Unlike  the 
shareholders  of  an  investor  owned 
utility,  who  receive  dividends,  the 
member/owners  of  a  cooperative  do  not 
receive  an  ecooomic  return  on  the 
capital  they  contribute. 

Rather,  the  members  receive  the 
beneflts  of  ownership  throu^  lower 
rates  for  electricity.  Without  the  need  to 
provide  a  return  on  equity  to 
"investors",  the  rates  diarged  for 
electricity  can  be  lower  than  would 
otherwise  be  the  case.  The  cooperative 
structure  itself  thus  serves  to  promote 
the  RE  Act  obfective  of  providing 
electric  power  at  as  low  a  cost  as 
practicable. 

Electric  cooperatives,  by  their  very 
structure,  are  more  sensitive  to  cost 
increases  such  as  construction  cost 
overruns,  and  to  revenue  decreases  such 
as  caused  by  cydical  downturns  in  the 
economy.  Hiese  changes  can  require 
immediate  rate  increases.  Without 
timely  rate  nblief  borrowers  can  face 
potential  payment  defaults  on  loans. 

It  has  been  suggested  that  the  lenders 
to  the  rural  electric  industry  especially 
the  Federal  Government  are  in  effect 
the  "equity  Investors"  in  the  cooperative 
in  Heu  of  stoddiolders  who  are  absent  in 
tt)e  cooperative  structure.  REA  believes 
that  this  perception  of  the  Federal 
Government  and  other  lenders  as 
"equity  investors"  is  errooeous  and 
wfa^y  incompatMe  «vidi  thestroctore 
of  Am  REA  propam. 

Bqoity  investors  place  money  at  risk 
for  the  potential  of  taoeMag  mdimited 
returns  on  dieir  to  vestment  (while 
returns  oa  equity  may  be  controUed  in  a 
regulated  enviroament  stock  price  is 
not).  The  riak  that  equity  iavestofs 
assume  to  return  for  dine  potential 
benefits  are  subatantiaL  They  accept 
uncertainty  about  the  amount  and  tinting 
of  ^  benefits  that  they  may  recaiva 
and  accept  junior  pttority  of  repayment 
in  adverse  circomstances. 

Coounerdal  lenders  on  Um  other  hand 
have  a  senior  priority  of  claims,  accept 
less  risk,  and  are  compensated  for  this 
risk  by  accepting  a  finite  benefit  the 
interest  rate  cbuged  on  their  loans. 

In  the  case  of  rural  electric  lending  the 
Federal  Government  provides  finandng 
to  power  supply  borrowers  at 
approximately  its  cost  of  money.  Hie  RE 
Act  does  not  provide  the  Federal 
Government  arith  the  right  to  receive  the 
kind  of  unlimited  benefits  an  equity 
investor  may  receive.  Nor  does  it 
provide  the  Federal  Government  with 
the  right  to  receive  *^rofits"  from  its 
lending  activities.  In  fact  REA  is  unable 
to  act  like  a  true  commercial  lender.  It  la 


not  peraiitted  to  charge  a  fee  for  its 
services,  interest  rates  are  fixed  by 
statute,  and  REA  is  therefore  unable  to  , 
charge  a  risk  adfusted  interest  rate  on 
its  loans.  Additionally,  unlike  other 
lenders,  REA  has  no  funded  reserve  for 
loan  losses.  When  a  borrower  defaults 
on  a  loan,  there  is  no  pool  of  funds  set 
aside  to  make  the  payment  for  the 
debtor,  nor  is  the  shortfall  covered  by 
increased  payments  from  other  rural 
electric  borrowers.  Instead,  any  and  all 
losses  in  the  rural  electrification 
program  are  borne  by  the  Rural 
Electrification  and  Telephone  Revolving 
Fond  (the  Revolving  Fund),  which  was 
established  under  the  provisions  of  the 
RE  Act  as  a  source  of  debt  capital  for 
REA-financed  utilities  and  as  the  initial 
source  of  capital  used  by  REA  to  make 
payments  under  contracts  of  guarantee. 
Any  shortfolls  paid  by  the  Revolving 
Fund  either  have  the  effect  of  depleting 
fund  assets  thus  limiting  the  availability 
of  capital  to  other  REA  financed 
systems  or  must  be  ultimately 
reimbursed  by  the  nation's  taxpayers. 

Congress,  in  enacting  the  RE  Act 
inteiMled  tihat  the  loans  made  by  REA. 
be  repaid  by  the  beneficiaries  of  the 
particular  loaa  not  by  the  taxpayers. 
Under  the  RE  Act  the  Administrator  is 
given  the  audiority  to  make  self 
Uqaidating  loans— not  grants.  The  RE 
Act  provides  the  Admiidstrator  with 
only  limited  authority  to  restructore 
loans  by  lengthening  die  repayment 
period  and  no  authority  to  write  Uiem 
off. 

As  explained  to  the  background  to  the 
Pn^>osed  Rule.  (55  FR 12195).  REA 
financed  cooperatives  are  generally 
organized  on  a  two  tier  system  with 
power  supply  boRowma  providing 
whoieMle  service  to  their  member/ 
owners,  the  distribution  cooperatives. 
The  power  supply  borrower  owns  or 
conlrob  generation  and  bulk 
transmission  facilities.  The  distribution 
members  osvn  ^  Csc^ties  necessary  to 
serve  on  the  retail  level.  Taken  togedier. 
a  power  supply  borrower  and  ita 
distribution  members  are  essentially  one 
economic  unit  similar  to  a  sin^ 
tovestor  owned  utility  which  owns  or 
controls  both  the  sources  of  production 
and  the  retail  franchises. 

Hie  REA  power  supply  program  is 
carried  out  by  mecuis  of  a  series  of 
finanring  documents:  The  REA  loan 
contract  the  security  instrument  and.  to 
particular,  the  REA  wholesale  power 
contract 

The  wholesale  power  contract 
provides  Uiat  the  power  suiq)^ 
borrower  shall  sdl  and  ita  members 
shall  purchase,  power  at  rates  wfaidi  are 
sufficient  but  only  sufficient  to  meet 
the  power  suppfy  borrower's  costs, 


including  repayment  of  REA  loans.  This 
key  provision  of  the  wholesale  power 
contract  is  the  foundation  of  the  rural 
electric  program  and  has  provided  REA 
assurance  that  ita  loans  to  power  supi^ 
borrowers  will  be  repaid.  At  the  same 
time  this  provision,  which  requires  a 
review  of  the  adequacy  of  rates  not  less 
frequently  than  annually,  carries  out  the 
objective  of  providfaig  reliable  electric 
service  to  RE  Act  beneficiaries  at  costs 
that  are  as  low  as  practicable. 

It  should  be  noted  that  this  wholesale 
power  contract  provision  does  not  of 
course,  ensure  that  the  rates  charged  for 
electric  power  and  energy  by  REA- 
financed  electric  systems  will  not  be 
higher  than  rates  charged  by  other 
utilities  for  similar  service,  todeed, 
historically,  rates  of  REA  borrowers 
have  been  higher  than  rates  of  other 
utilities.  Nor  does  it  to  and  of  itself, 
guarantee  REA  that  the  loans  made  to  a 
borrower  will  be  repaid  within  the  time 
agreed.  "There  are  several  sitoations 
where  REA  is  prepared  to  face  the 
potential  for  losses  because  the 
economics  of  the  area  served  by  the 
borrower  would  not  sustato  rates  at  a 
level  necessary  to  repay  REA  as 
scheduled.  Nevertheleia.  diis  rate 
provision  of  the  wholesale  power 
contract  is  the  economic  undeipinning  of 
the  REA  program— both  iHoviding  the 
assursmoe  of  repayment  and  cairjring 
out  the  social  objectives  of  rural 
electrification. 

As  noted  at  length  to  the  background 
section  of  the  Proposed  Rale,  courto 
have  recognized  the  significance  of  the 
wholesale  power  contract  to  die  REA 
program  and  have  uphdd  the  contract  to 
a  number  of  differant  contexts.  For 
example,  the  10th  Cironit  Govt  of 
Appeals,  to  oondodtog  diat  die  contract 
obligates  a  distribution  member  to 
maintain  ita  power  requirements  and 
remato  to  business  throu^out  the  term 
of  the  contract  stated: 

The  sU-fequiisaients  cootiacts  which  fonn 
the  (power  supply  txirrower's)  sjrstsoi  an  not 
simple  raqairMsals  oontrads  but  fanor 
inter-dependent  {oiat  sad  SMitaial  ooatiacts 
with  a  caanM  pnpoea  of  secoriag  the  REA 
loMS  nkl  thanby  sliKlaMiag  the  BEA 
policy  to  provide  the  •ooBomic  means  for 
supplying  electridly  to  ratal  anas.  THState 
G&TAMm.  ^.ShimltoimfUwerPtm»»LighL 
874  F.2d  1360  (10th  Cir.  igW). 

The  Court  conduded  that  intaffsmice 
wid)  the  contract  (to  that  case,  a  sdl  out 
by  a  distribution  member  to  an  tovestor 
owned  utility)  would  "constitate  an 
abuse  of  die  federal  pregvam"  (p.  1300). 
So  it  has  been  to  odier  cases  tmrahdng 
the  wholesale  power  contract  and  ao  it 
is.  when  a  State  Reydatoiy  Aodiwttf 
exeroises  ita  jurisdiction  over  rates  to 


such  a  manner  as  to  prevent  the  power 
supply  borrower  from  charging  rates 
adequate  to  repay  REA  loans  as 
required  by  the  terms  of  the  wholesale 
power  contract 

It  is  true,  of  course,  that  REA  is  a 
lending  agency,  not  a  conventional 
regulatory  agency,  and  that  Congress 
anticipated  that  cooperatives  would  be 
organized  and  operated  in  accordance 
with  State  law  and  State  Regulatory 
Authorities.  For  the  most  part,  the  REA 
program  hat  operated  harmoniously 
with  State  Regulatory  Authorities,  with 
very  few  conflicts  between  the  goals  of 
REA  and  the  goals  of  the  state  agencies 
regulating  the  rates  and  services  of 
REA-financed  electric  systems. 

REA  loan  funds  are  not  advanced 
imless  all  required  approvals  from  State 
Regidatory  Authorities  have  been 
received.  Further,  REA  has  allowed  for 
the  jurisdiction  of  State  Regulatory 
Authorities  m  the  design  of  electric 
rates.  The  standard  security  instrument 
required  of  borrowers  provides,  to 
section  15  of  article  n.  that"*  *  * 
Stibject  to  applicable  laws  and  rules  and 
orders  of  regulatory  bodies  *  *  *,"  the 
borrower  will  design  its  rates  to  meet 
certain  financial  objectives.  Thus,  a 
State  Regulatory  Authority  can  establish 
rates  which  are  lower  than  rates  diat  the 
borrower  would  otherwise  be  required 
to  set  absent  state  regulation.  REA  has 
not  however,  deferred  to  State 
Regulatory  Authorities  the  decision  of 
whether  REA  loans  will  be  repaid. 

While  the  REA  program  has  operated 
in  harmony  with  state  rate  regulation, 
the  opportunity  for  conflict  exists, 
particularly  where  a  State  Regulatory 
Authority  seeks  to  regulate  an  REA 
boiTower  to  the  same  manner  it 
regulates  as  an  tovestor  owned  utility. 
There  are  fundamental  differences  ' 
between  the  REA-financed  utilities  and 
tovestor  owned  utilities  which  must  be 
taken  into  consideration. 

Investor  owned  utilities  are  owned 
and  controlled  by  shareholders  who  are 
seeking  to  maximize  the  return  on  their 
toyestment.  Such  stockholders  are  not 
necessarily  the  rate  paying  customers.pL 
the  utility.  Thus,  friction  exists  between 
the  goals  of  the  utility — to  maximize 
stockholders'  return  on  tovestment — and 
the  goals  of  the  rate  payers — to  keep  the 
cost  of  electricity  low.  Rate  regulation 
balances  the  interests  of  the  ratepayers 
and  the  stockholders  and  thus  protects 
the  ratepayers  from  monopoly  pricing  by 
the  tovestor  owned  utility.*     , 


Cooperatives,  on  the  other  hand,  are 
owned  and  controlled  by  the  member/ 
owners,  i.e.  the  ratepayers,  at  both  the 
distribution  and  power  su[q>ly  level. 
Smce  to  a  cooperative  there  are  no 
tovestors  and  stoce  no  return  is 
provided  on  contributed  capital  the 
member/ owner  receives  the  benefits 
when  the  organization  is  operating 
efficiently  through  lower  power  costs, 
n«)t  through  a  return  oh  investment 
Similarly,  the  member/owners  face  the 
risk  of  higher  rates  if  die  organization 
encotmters  financial  problems.  Because 
the  cooperatives'  ratepayers  and  owners 
are  one  and  the  same,  the  friction 
between  owners  and  customers  does  not 
exist.  Thus,  in  a  cooperative  structure, 
there  is  not  the  same  need  for  regulation 
to  protect  the  ratepayers  interesta  from 
the  owners.  Underscoring  this  is  the  fact 
that  the  majority  of  the  States  do  not 
regulate  cooperatives.  Most  States  that 
regulate  cooperatives  recognize  that  the 
concept  of  "rate  of  return"  does  not 
exist  to  the  cooperative  structure,  to 
these  States  cooperatives  tend  to  be 
regulated  on  a  "times  interest  earned" 
basis^  which  is  designed  to  ensure  rates 
adequate  to  pay  the  cooperative's 
obligations. 

Indeed,  the  cooperative  structure 
creates  problems  for  regulatory 
authorities  which  apply  a  regulatory 
scheme  designed  for  tovestor  owned 
utilities.  Should  a  regulatory  authority 
refuse  to  approve  rates  required  by  the 
terms  of  the  REA  wholesale  power 
contract,  the  member/owners  benefit 
through  lower  rates.  "This  is  significantly 
different  from  the  situation  in  an 
investor  owned  utility  when  a  rate 
increase  needed  to  cover  its  costs  is 
denied,  to  such  a  case  the  owners/ 
shareholders  are  expected  to  bear  the  . 
loss. 

It  is  clear  that  a  State  Regulatory 
Authority  may  see  advantages  to 
shifting  die  cost  from  ratepayers  of  the 
cooperative  to  the  Federal  Government. 
As  an  example,  the  todiana  Supreme 
Court  recently  upheld*  ita  State 
Regulatory  Authority's  decision  to 
exclude  from  the  rates  charged  by  a 
power  supply  borrower  pursuant  to  the 
wholesale  power  contract  an  tovestment 
to  a  failed  generating  plant  on  the 
groimds  that  the  tovestment  did  not 
result  in  facilities  that  were  "used  or 
useful."  This  determination  nms 
contrary  to  die  logic  of  rate  regulation.  It 
rewards  member /owners  of  the  REA 
borrower,  where  it  would  have 
penalized  the  owner/shareholders  of  an 
tovestor  owned  utility  under  similar 


circumstances.  This  determination 
means  that  the  member/owners  of  an 
REA  borrower  get  all  of  the  benefits 
when  the  organization  is  operating 
efficienUy  while  bearing  none  of  the 
burdens  when  problems  occur. 

The  REA  program  stands  to  be 
frustrated  by  such  actions.  If  a  State 
Regulatory  Authority  does  not  allow  an 
REA  borrower  to  charge  rates  adequate 
to  repay  ita  debts,  the  Revolving  Fund 
and  the  federal  taxpayer  will  have  to 
bear  the  financial  loss.  The  State  will 
have  succeeded  to  toterfering  with  the 
enforcement  of  the  REA  wholesale 
power  contract  which,  for  the  history  of 
the  REA  program,  has  been  the  means  of 
bringing  afiordable  and  reliable  electric 
service  to  rural  areas. 

If  the  REA  contracts  can  no  longer  be 
enforced  in  accordance  with  their  terms 
because  of  State  interference,  then  the 
contracts  %vill  no  longer  provide  the 
assurance  of  repayment  that  REA  and 
private  lenders  believe  necessary  to 
permit  continued  financing.  One 
consequence  of  this  process  could  be  the 
collapse  of  the  program's  financial 
structure.  Even  if  it  were  possible  to 
restructure  the  REA  program, 
unquestionably,  any  restructuring  would 
be  significantly  more  expensive  for  the 
ultimate  rate  payers — a  result  that 
clearly  frustrates  the  REA  program 
objectives.  Such  state  inference  with  the 
wholesale  power  contracts  is,  to  use  the 
words  of  the  10th  Circuit  Court  "an 
abuse  of  the  federal  program." 

Additiondl'y,  this  result  also  fivstrates 
Congressional  policy,  whidi  states, 

*  *  *  it  is  hereby  declared  to  t>e  the  policy  of 
ttie  Congress  that  adequate  funds  should  be 
made  available  to  rural  electric  and 
telephone  systems  •  •  *  which  will  allow 
them  to  achieve  the  objectives  of  the  Rural 
ElectriHcation  Act  of  1936.  as  amended;  and 
that  such  rural  electric  and  telephone 
systems  should  l>e  encouraged  and  assisted 
to  develop  their  resources  and  ability  to 
acliieve  the  financial  strength  needed  to 
enable  them  to  satisfy  their  credit  needs  from 
their  own  financial  organizations  and  other 
sources  at  reasonable  rates  and  terms 
consistent  wilh  the  loan  applicant's  ability  to 
pay  and  the  achievement  of  the  Act's 
objectives.* 

While  REA  in  its  lending  program 
takes  the  business  risk  associated  with 
lending  to  a  specific  company,  and  the 
risk  of  whether  that  company  has  the 
"ability  to' pay",  it  caimot  accept  the  risk 
that  a  State  Regulatory  Authority  may 
decide  to  shift  costs  to  the  federal 
taxpayer.  Therefore,  to  order  to  manage 
such  risk  and  still  carry  out  the 
objectives  of  the  RE  Act  it  is  tocumbent 


■  Sm  generally.  Charlea  F.  Phillips.  )r.  "The 
Fegnistion  of  Public  Ulilitiea"  (Arlingtaa  Virginia: 
Public  UtilitiM  Reports.  1B8S).  pp  les-tSS. 
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on  REA  to  pse-enpt  State  Regulatory 
Authority  action  when  its  actioM 
prevent  repajrment  of  secured  k>ans. 

Specific  Discussion 

Many  of  the  comments  REA  received 
focused  oo  one  or  more  of  several 
issues.  The  fdlowing  is  a  discussion  of 
the  principal  areas  of  comnient  and 
REA's  response. 

1.  A  number  of  commentors 
challei^ed  the  authority  of  REA  to  issue 
these  regulations.  These  comments 
argued,  among  other  matters,  that  the 
R£  Act  does  not  explicitly  provide  for 
pre-emption  and  the  Congress  did  not 
intend  to  delegate  to  REA  the  authority 
to  pre-empt  state  regulatory  jurisdiction, 
that  Congress  intended  REA  to  be  a 
lender,  not  a  rate  making  agency,  and 
that  there  is  no  inconsistency  between 
state  rate  regulation  and  carrying  out 
the  objective  of  the  RE  Act  Tlie 
commentors  cited  the  RE  Act  its 
legislative  history  and  case  law  in 
support  of  their  arguments. 

These  regulations  are  being 
promulgated  in  order  to  displace  state 
law  in  Siose  very  rare  cases  in  which 
state  law  and  the  RE  Act  are  in  conflict 
where  the  state  law  stands  as  an 
obstacle  to  the  carrying  out  of  the  RE 
Act.  Specifically  the  regulations  displace 
state  law  where  the  State  Regulatory 
Authority  is  preventing  REA  from 
enforcing  its  rights  and  is  preventing  an 
REA  borrower  from  carrying  out  its 
obligations,  set  forth  in  the  loan 
documents,  to  charge  rates  sufficient  to 
repay  REA  loans.  In  displacing  the  state 
law,  REA  is  not  assuming  the  role  of  a 
conventional  rate  regulatory  agency. 
Rather  REA  is  simply  putting  Ae 
borrower  in  the  same  position  as  those 
borrowers  which  are  not  rate  regulated. 
Currentiy,  45  of  approximately  66  power 
supply  borrowers  are  not  subject  to  rate 
regulation  by  State  Regulatory 
Authorities.  REA  will  not,  by  this 
regulation,  assume  any  greater  authority 
or  rights  over  its  borrowers  than  it 
currently  has  pursuant  to  the  loan 
dociunents.  REA  will  enforce  its  existing 
rights  and  the  borrower  will  meet  its 
obligations  pursuant  to  such  loan 
documents  and  thus  carry  out  the 
objectives  of  the  RE  Act  free  die 
obstacle  imposed  by  state  law.  For  the 
purpose  of  clarifjring  this  point  REA  has 
changed  certain  language  in  die 
regulation  to  emphasize  that  REA  shall 
exercise  jurisdiction  over  the  rates 
pursuant  to  the  terms  of  the  loan 
documents. 

The  very  narrow  use  of  pre-emption 
authority  pursuant  to  diis  regulatioa  is 
well  within  the  constitutional  test  for 
pre-emption  Le.,  that  state  law  will  be 
displaced  to  the  extent  that  it  "stands  as 


an  obstacle  to  ^  aocomptishment  and 
execatton  of  the  full  purposes  and 
objectives  of  Congress."  Mines  v. 
Davidowitz.  312  U.S.  52, 67-88  (1941): 
see  also  Schneidewind  v.  AM?  Pipeline 
Co.,  108  S.Ct.  1145. 1150-51  (1988); /ones 
V.  Roth  Packing  Co.,  430  U.S.  519  (1977). 
Further,  in  REA's  view  ttiis  use  of  pre- 
emption authority  is  precisely  what  was 
contemplated  by  the  Supreme  Court 
when  it  stated: 

There  may  come  a  time  when  the  REA 
changes  ita  present  policy,  and  announces 
that  state  rate  regulation  of  rural  power 
°  cooperatives  is  inconsistent  with  federal 
policy.  If  that  were  to  happen,  and  if  snch 
rule  was  valid  under  the  Rural  Electrification 
Act,  it  would,  of  course,  pre-empt  any  further 
exercise  of  iurisdiction  by  the  [state 
regulatory  authority).  Arkansas  EJec.  Coop. 
Corp.  V.  Arkansas  Public  Service 
Commission.  481  U.S.  375,  3C»-89  (1983). 

The  Supreme  Court  followed  that 
statement  with  the  even  more  pointed 
statement  which  recognizes  the 
particular  circumstances,  which  the 
regulation  addresses,  where  state  law 
would  be  pre-empted: 

(E)ven  without  an  explicit  statement  from 
the  REA.  a  particular  rate  set  the  (state 
regulatory  authority)  may  so  seriously 
compromise  important  federal  interest 
including  the  ability  of  the  (cooperative)  to 
repay  its  loans  as  to  be  implicitly  pre-empted 
by  the  Rural  Electrification  Act.  (461  U.S.  389) 

The  express  language  of  the  RE  Act 
its  legislative  history  and  applicable 
case  law  confirm  that  the  pre-emption 
provided  in  the  regulation  is  consistent 
with  and  necessary  to  achieve  the 
objectives  of  Congress.  It  is  clear  from 
the  RE  Act  and  legislative  history  that 
Congress  viewed  REA  as  being  basically 
a  lending  agency,  and  that  REA  would 
operate  in  cooperation  with  the  states.  It 
is  also  clear  from  the  express  language 
of  the  RE  Act  and  from  legislative 
history  that  Congress  intended  that  REA 
loans  be  repaid.  Section  4  (7  U.S.C  940) 
requires  the  Administrator  to  determine 
that  security  for  the  loan  is  adequate 
and  that  the  loan  will  be  repaid  in 
accordance  with  its  terms.  The 
legislative  history  well  illustrates  that 
Congress  assimied  that  despite  stete 
regulation,  see  80  Cong.  Rec.  5316  (1936) 
(Rep.  Lea)  "all  of  the  money  loaned 
*  *  *  will  be  recaptured  by  the 
Government  with  interest"  id.  at  5279 
(Rep.  Withhrow).  There  are  many  other 
examples  in  the  legislative  history 
which  confirm  that  Congress  intended 
the  loans  to  be  repaid. 

The  express  language  of  the  RE  Act 
and  the  tegislative  history  also  make 
clear  that  the  Administrator  is  to  have 
broad  authority  to  structure  the  program 
in  a  manner  that  would  best  achieve  the 
purposes  of  rural  electrification.  Section 


4  of  the  RE  Act  provides  the 
Administralor  with  the  authority  to 
estabUsh  the  "terms  and  conditions"  of 
the  loans.  Pursuant  to  ^at  authority. 
REA  has  established  a  unique  structure 
that  for  more  dian  50  years  has 
e^ectively  carried  out  die  objectives  of 
the  RE  Act  to  provide  reliable, 
affordable  electric  service  to  persons  in 
rural  areas  while  providing  for 
repayment  of  loans.  The  REA  program  is 
implemented  by.  and  the  Administrator 
relies  upon,  the  REA  loan  documents 
including  the  wholesale  power  contract 
When  a  State  Regtdatory  Authority 
refuses  to  approve  rates  required  by  the 
terms  of  the  wholesale  power  contract 
and  necessary  to  permit  repayment  of 
the  REA  loans,  then  that  structure  does 
not  function  properly  and  REA  and  its 
borrowers  are  unable  to  carry  out  the 
REA  program  as  envisioned  by 
Congress. 

There  is  substantial  case  law.  in 
addition  to  the  Arkansas  Electric  case 
discussed  above,  which  supports  REA's 
authority  to  pre-empt  In  the  case  of 
Public  Service  Co.  of  Indiana  v.  Hamil, 
416  F.2d  648  (7th  Cir.  1969)  cerL  denied. 
386  U.S.  1010  (1970).  the  court  held  that 
REA  may  operate  power  supply 
facilities  without  being  subject  to  State 
Regulatory  Authority  requirements.  Two 
NinUi  Circuit  Court  of  Appeals  cases.* 
held  dial  REA  had  the  authority  to  pre- 
empt state  laws  pursuant  to  which 
municipal  bodies  sought  to  acquire 
assets  from  a  borrower.  See  also  Tri- 
State,  supra,  and  those  cases  referred  to 
in  the  backgroimd  section  of  the 
proposed  ride  regarding  the  wholesale 
power  contract.  These  cases  support  the 
proposition  that  the  Administrator  has 
the  authority  under  the  RE  Act  to 
establish  terms  and  conditions  of  loans 
including  requiring  borrowers  enter  into 
a  wholesale  power  contract  and  that 
the  Administrator  has  authority  to 
enforce  such  terms  and  conditions 
notwithstanding  state  laws  which 
interfere  with  the  REA  program. 

2.  A  number  of  commentors  cite  the 
recentiy  decided  Wabash  Valley  Power 
Association,  Inc.  v.  Rural  Electrification 
Administration,  903  FAi  445  (7th  Cfr. 
May  23. 1990)  as  suggesting  that 
Congress  did  not  intend  for  REA  to  be  a 
rate  making  organization  and  that  REA 
may  not  pre-empt  a  State  Regulatory 
Authority.  As  steted  earlier.  REA  is  not 
through  this  regulation,  attempting  to 
become  a  rate  making  agency,  but  rather 
is  displacing  state  law  ^idi  constitutes 
an  obstede  to  carrying  out  the  REA 
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program  and.  ipecificatty.  to  cufying 
out  the  tanas  nd  eonditianc  estaUislied 
in  the  loan  domawts.  Moreover.  H  is 
clear  that  the  court  did  not  decide  die 
issue  of  authority  to  pre-empt 

(REA)  has  iasuad  a  Bfliics  of  propoae^ 
nilnaialiiin*      *  <a  coiisidtf  Ihotoiigii 
substHutioD  of  tadatal  tor  sUta  tagatottsB.  It 
wohU  ba  impfrapriatt  t»  iatairapt  that 
prscasafay  Padding  in  advancs  whether  REA 
has  statataqraalhaiity.  Its  diort  la  prats^tt 
state  reguktfcMi  of  Wabarii's  rates  alone 
foundeea  mt  e  mmktme  Bbs<aih ,  W  asglacted 
to  aae  the  praoadaraa  raqpfrwl  by  d»  APA. 
9Q»  P Jd  at  4I».  sMy  (V  •!  U- 

S.  A  Busriier  of  comRwatots  also  argue 
that  the  pwyosed  regobtion  woold 
unlawfti&y  abrogate  contracts  between 
REA  and  ita  power  sapply  borrower* 
and  between  thoee  bwiewsis  and  Atir 
mcBibcra.  IW  canaMBtora  appear  to 
asMaM  thai.  BiKO  dw  ataadaid  RBA 
mortgage  psovidea  ^t  the  boiiowtf 
riiall  dnf09  its  rales  to  meet  certain 
financial  ratio*,  sob^cl  "to  qapficaUa 
laws  and  i^de*  and  ordera  of  ngolMaiy 
bodwa**  KBA  iMa  coatsactaaUy  deietted 
rata  ourtlna  la  the  aialH  and  diat  die 
ragaiatiBn  "awiaid  nbiagali  *udi 
contractual  i 


Id  attovs  local  coBtnd  ever 

rate  deaifa.  eapieaaed  la  I 
of  the  mortfagai  bat  ign«e  REA'a 
fandawMntal  rwtiahsaiBnt.  stated 
repeatedly  la  aH  loaa  dacaBeate,  that 
its  laaaa  barmaid. 

Aa  diacaaaed  riwva.  REA  haa.  f or  dw 
moat  past  aioiked  kasBoaioaaly  with 
State  BagwIatOTf  Asdiarite*.  A* 
provided  ia  1 4  af  dw  BB  Act.  REA  wiU 
not  aaka  kMo*  Bale**  tka  State 
Regulatery  AaAority  widi  jurisdictkm 
has  apprevad  tke  loan.  Bomwer*  whidi 
must  (Jiange  their  rates,  do  so  in 
accordanca  witt  appiiGaUe  state  bw 
and  widi  d»  ai^roval  of  die  State 
Regdatory  Authaiity  kaviag 
jurisdictMai, 

The  REA  loan  docaasenU  require  a 
borrower  la  SMtattttn  a  kvd  ol  revenae 
sufficient  (its  revenaa  raqfairements)  to 
meet  the  Uamwai'a  operatiDg  ej^easea 
and  to  rep^  ita  laaaa.  Thaaa  reveau* 
reqaiEeiseaU  are  altocalad  asMUf  tfaa 
various  dasaaa  af  Iha  baoower's 
f  onsamera  throegli  the  rate  deaipi  H 
adopts.  REA  bcbevea  dMi  eaek 
bewiowei'a  rata  d*sigB.  in  geweraU  ia 
best  deterMinad  by  paitiaa  fanUar  wiHh 
local  fitniWaaa.  Meat  borrowers  deaifn 
their  own  rates,  but  a  tew  State 
RegalatMy  Aatberitiaa  bava  been 
granted  juriadktion  over  the  rataaaf 
some  or  att  af  dM  borrower*  ia  tkek 
State. 

BEA  has  allowad  ktcal  partiea  actiag 
parsaant  to  tba  rata  des^  provision  of 
the  REA  narteasB  to  81 
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limited  audurity  to  vary  dke  level  ol  the 
borrower's  levsimss.  *a  kos  as  the 
borrower  has  saSkisBt  fnd*  to  OMet  its 
borrowiaiiHada,  financial 
raqairciaenta.  aad  iegpd  ohiigatjena. 
However.  REA  has  acver  allowed  Stale 
Regulatory  Aa&orities  to  determine 
whetber  REA  loan*  wiU  be  repaid.  Hie 
loan  docuaiettts  anconditionaUy  rebate 
tbe  bonower  to  repay  its  REA  loans  as 
and  when  due. 

Tbe  pta-aniption  td  State  Regaiatory 
Aatbority  prowidad  for  in  diia  sidH»art  G 
is  to  be  trinerad  by  a  finwadal  drfaalt 
by  the  borrower  cMaad  by  te  faihua  of 
the  State  Regulatory  Aathority  to 
approve  adegaate  rates.  The  pre- 
emption permits  the  borro«ver  to 
establisb  rates  required  by  the  loan 
dociunents  wdetterad  by  obstacle* 
imposed  fay  tbe  State  R^idatory 
Authority.  The  pre-emption  placea  the 
bosrowei  in  tbe  same  poaitiai  as  are  all 
other  borraswaia  whaaa  rataa  are  not 
subject  to  rfgalsdon  by  a  State 
Ragtdatory  Aatbohty.  Several  Stote* 
have  recogniaad  tbe  aaifae  stradare  of 
REA  bonewaia  aad  bava  accepted  >dt- 
regalatieo  by  tbe  caeparetive 
meoibesaUp  as  te  beat  way  to  aasare 
fair  and  eqaitabla  rataa.  By  analagy,  in 
soai*  cirenwatanrr*.  borrower*  were,  at 
the  tmia  of  tbe  REA  loan,  aabiect  to  rate 
regabtioB  by  dw  Slate  and 
sttbaaqaentf  y.  either  tbe  Slate  dedded  to 
deregulate  tbe  borrowara.  or  die 
borrowers  elected  a»lor  Stete  law  to 
remove  Ihriasclvrs  vobnitariiy  fnm  rate 
regulation,  bt  either  case  tbe  borrowers' 
rate*  thereafter  ware  satabtisbed 
pursuant  to  the  provisinni  ef  the  lean 
docanente  BotwithatoBding  the 
langaage  of  fee  aiartigage  referring  to 
Stete  regulatory  I 
there  have  bee 
borrowera  waie  nal  sobiecl  to  Stote  rate 
regttlatioB  at  tbe  tiaw  a  loan  was  aiade 
but  later  hr  raaw  wgabitsd  aa  to  rate*. 
In  such  silaattoBa.  REA  and  ite  laas 
doeanasto  acfweaMidata  rcgsIatiaB.  So 
it  is  witb  the  pre  emptton  rcgoiatica. 

Thia  regalation  iA  ao  wajr  abrogates  a 
contractual  ri^t  ef  die  borrewer.  Tbe 
borrower  doea  not  have  a  ooBtractaal 
ri^  to  defaidl  an  REA  bwna.  To  tbe 
contrary,  tbe  rngalatina  wsseve*  an 
obstacle  wbicb  ia  iMesferiag  witb  the 
ability  of  tbe  bmrowar  and  REA  to  carry 
out  tbeir  contrectnal  ri^ito  and 
obl^ations. 

4.  SooM  cemaifntore  argsed  that  tbe 
regulation  ia  bivalid  to  tbe  extent  it 
applies  to  natstandit  leaoa  becaaaa  it 
is  fanpaiBdsattda  retroactive  raleaMking. 

REA's  re^oBse  to  tihe  |ieace<bng 
cQBuaent  ^pbea  aa  aiett  to  tbia 
comaMiiL  Tbe  ragalatfoB  deaa  Bol 
Changs  tbe  reaps  ctive  ri^to  and 
obligations  af  REA  and  tbe  borrowers  ea 
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setfortbindialoeni 
evidendng  oBtetaBdiBg  REA  I 
Rather  the  regatatiea  diaplaoea  State 
law  wbicb  interierea  witb  tbe  cawybig 
oat  of  die  teriM  aad  oondidew  of  REA 
loans.  Whdc  «te  REA  steadaid 
mortgage  accaauBodate*  rate  ragslatiaa 
by  a  State  Rsgalatory  Aatbasity.  to  no 
aenae  baa  REA.  ditoa^  ite  kiaai 
documento  or  atbirwtee.  defnind  to  a 
State  Regnlatery  Aafeoeitsr  to  detafviae 
whedMT  REA  toane  ahai  be  repeid.  la 
the  event  feat  Slate  nia  regalatian  ia 
pre-empted  pursuant  to  the  regulatton, 
tbe  barrower  AaB  atemd  to  fee  saaw 
posilian  ea  ray  edMr  uBasgaletod 
borrewer    it  shaB  be  eble  to  carry  out 
its  obhgBtiooa  to  accardaace  witb  feebr 
tems. 

5.  Amunberafoananentorssiso 
ass«ted  tbat  tbe  propoaed  regriation 
faB*  to  provide  to4 
necessary  dee  peoceaa.  Tbe  < 
view  REA  a*  assiBBliig  tbe  rale  of  a 
coBventienal  reto  rtgalstery  body  and 
argue  tbat  the  regulattoa  aiaat  provide 
standards  for  ratemaUng  and  a 
mecbanisa  isr  interested  parties. 
incbwHng  ratepayers,  to  participate  in 
tbe  detenaiaation  ef  dbe  appropriate 
rates  for  bwioweia. 

KEA  has  s  twoMd  re^wnse  to  these 
cofiments.  Rrst,  as  stated  previoasiy. 
REA  is  not,  pmsoent  to  tbe  regiriatiaii*. 
attempting  to  sssvme  the  row  of  a 
conventtonal  rete  regvialor.  REA  te 
simi^  displacing  a  State  Regalatary 
Aathority  where  tbe  aetien  or  inaetiaR 
of  the  Authority  ima  prevented  REA  and 
the  borrower  from  carrying  oat  tbe 
terms  of  tbe  toen  deraiBaats  Wbere 
REA  baa  pie  siaptod,  REA  wi»  have 
those  lights,  set  nrni  to  dte  loan 
dociunents  and  particularfy  the 
wholesale  power  contract,  to  approve 
rates  and  wiS  exercise  those  ri^te  as  it 
currentiy  doe*  km  unregulated 
bosrowera  to  aoeosdance  wife  tbe 
standards  set  iarfe  to  dwleaa 
docBBients. 

It  is  tnitialfy  ne  borrowers 
responsihOtty  to  design  rates  to  meet  tbe 
provisifBi*  of  the  loan  documents.  Tbe 
loan  dooHKUkts  ^ant  wide  diaoeliOB  to 
the  borrower  to  drsigpiag  rates.  Ibe 
ratepayen  aney  cxarciae  any  and  al 
n^NB  wncB  uMy  iHy  awv  aa  wtaewrf 
ownera  or  tlieir  cooperative  to  cootroi 
management  decisions  of  die  borrower 
in  such  a  way  as  to  ensure  rate  destgna 
are  satisfactory.  Unlike  the  ratepayer* 
ol  aa  iBwaMar  owBad  annty.  lae 

an  ^ipertanity  to  participate  to  dte  rate 
setting  process  frcnn  inception.  In 
mesBban'  swaliag 
local^  BJBrtBJ  repraaentativ  an  tbe 
Board  of  tXrectoBafeeypartidpateir  ail 
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financial  decisions  of  the  cooperative, 
from  the  planning  for  a  new  pro|ect  to 
the  timing  and  structure  of  rate 
increases.  Their  representatives  have 
complete  access  to  the  financial  books 
and  records  of  the  utility.  It  should  be 
.  noted  that  some  borrowers  which  are 
not  rate  regulated  have  adopted 
procedures. which  provide  the  members 
with  notice  and  opportimity  to 
participate  in  the  rate  setting  process. 
REA  certainly  has  no  objections  to 
borrowers  affording  members  such 
rights. 

Secondly,  because  of  the  structure  of 
the  REA  program.  REA  borrowers  do 
not  require  the  conventional  form  of 
regiilation.  which  was  designed  to 
balance  the  interests  of  ratepayers  and 
owners.  The  purpose  of  REA  and  of 
REA-financed  electric  systems  is  to 
bring  reliable  power  at  as  low  a  cost  as 
practicable  to  rural  consumers.  The  not- 
for-profit  cooperative  structure,  the 
rights  of  the  member/ owners,  and  the 
provisions  of  the  loan  documents  all 
serve  to  promote  this  objective  and  to 
protect  the  interests  of  the  ratepayer. 
This  structure  and  particularly  REA's 
role  in  the  structure  provided  the  basis 
for  the  Federal  Power  Commission 
(FPC).  now  Federal  Energy  Regulatory 
Commission  (FERC),  to  conclude  that 
REA  borrowers  are  not  subject  to 
regulation  under  the  Federal  Power  Act. 
Doiryland  Power  Cooperative,  37  FJ».C 
12  (1876),  affd  sub  nom..  Salt  River 
Project  v.  FPC,  391  FAl  470  (D.C.  Cir.). 
cert  denied,  393  U.S.  857  (1968).  The 
court  in  Salt  River  stated: 

Thnnigh  its  lending  authority  REA 
exerdset  extensive  supervision  over  the 
planning,  construction  and  operation  of  the 
facilities  it  finances.  *  *  *  Moreover.  REA's 
concern  is  not  only  with  providing  hig^ 
standards  of  electric  service  and 
guaranteeing  its  loan,  but  also  with  reducing 
the  cost  of  service  to  the  cooperative's 
consumers.  *  *  *  Though  REA  regulation  and 
supervisicm  of  cooperatives  are.  in  many 
reqwcts,  fer  more  comprehensive  dum  those 
which  the  f'ederal  Power  Commission 
exerciser  over  investoMMraed  utilities,  diere 
are  certain  areas,  sudi  as  ratcmaking.  where 
the  cooperatives  enjoy  a  freer  hand.  But  tt  is 
in  these  areas  that  by  their  structural  nature, 
the  cooperatives  are  effectively  self- 
regulating.  They  are  completely  owned  and 
contrtrfled  by  their  consumer-members,  and 
only  consnaoers  can  become  members.  They 
are  non-profiL  Eadi  nieffll>er  has  a  single  vote 
in  the  affairs  of  the  cooperative,  and  service 
is  essentially  limited  to  members.  No  officer 
receives  a  salary  for  his  services  and  officers 
and  directors  are  prohibited  from  engaging  in 
any  transactioBS  with  the  cooperative  from 
whidi  tlM^  can  earn  any  profit  (391  F.2d  at 
473). 

The  court  went  further  to  reoognize 
that  rate  regulation  was  intended  to 
address  '*venal  conditions  and 


iniqidtous  practices"  (p.  475)  in  the 
investor-owned  electric  utility  industry 
but  that  virtually  none  of  the  major 
abtises  "coald  be  associated  with  the 
cooperative  structure  where  ownership 
and  control  is  vested  in  the  consumer- 
owners."  (p.  475).  It  upheld  the  . 
determination  by  Uie  FPC  that  REA 
borrowers  were  not  subject  to 
jurisdiction  under  the  Federal  Power  Act 
concluding  that  the  Federal  Power  Act 
and  the  RE  Act  "were  arrived  at  wholly 
disparate  problems  and  the  supervisory 
agencies  established  under  tfiem  were  to 
deal  with  fundamentally  different  sorts 
of  utilities."  (p.  475). 

As  tiie  FPC  and  tiie  courts  have 
recognized,  the  structiu«  of  the  REA 
program  and  of  its  borrowers  is  such 
that  conventional  regulation  is  not 
required  to  protect  the  interests  of  the 
consumer. 

6.  One  commentor  opposed  what  has 
been  redesignated  as  %  1717.307. 
Distribution  Members  Rates,  which 
requires  State  Regiilatory  Authorities  to 
pass  through  the  power  supply 
borrower's  rates  in  determining  rates  for 
distribution  members.  The  commentor 
argued  that  the  r^g[ulation  improperly 
relied  on  Mississippi  Power  &■  Light  Co. 
V.  Mississippi  Ex  Rel  Moore,  106  S.Ct. 
1249  (1988)  and  Nantahala  Power  Sr 
Light  Co.  V.  Thomburg,  106  S.Ct.  1249 
(1986).  The  commentor  contended  that 
because  REA  would  not  be  establishing 
rates  which  were  "just  and  reasonable" 
but  rather  would  be  setting  rates  at  a 
level  hi^  enough  to  ensure  repayment 
of  its  loans,  the  filed  rate  doctrine  of 
these  cases  is  inapposite. 

Section  1717.307  provides  that  State 
Regulatory  Authorities  which  have  been 
pre-empted  may  continue  to  exercise 
rate  jiuisdiction  over  distribution 
members.  However,  the  State 
Regulatory  Authority  must  pass  through 
the  power  supply  borrower's  rates  in 
determining  rates  for  distribution 
member.  This  provision  is  required  if  the 
underlying  purpose  of  the  regulation,  i.e. 
to  displace  a  State  Regulatory  Authority 
wfaldi  is  interfering  with  the  carrying 
out  of  the  REA  program,  is  to  be 
fulfilled.  The  back^ound  section  of  the 
Proposed  Rule  analogized  this  provision 
to  the  filed  rate  doctrine  under  which 
power  rates  filed  with  or  fixed  by  the 
FERC  must  be  given  binding  effect  by 
State  Regulatory  Authorities. 

As  the  holding  of  the  Doiryland  case 
(discussed  above)  makes  clear. 
Congress  designed  two  different 
structures  when  it  enacted  the  Federal 
Power  Act  and  the  RE  Act  REA 
borrowers  are  not  subject  to  regulation 
under  the  Federal  Power  Act  because 
the  consumers  interests  are  protected 
throu^  the  structure  of  the  program. 


Nevertheless,  the  rationale  underlying 
the  FERC  filed  rate  doctrine  applies  as 
well  to  the  REA  program.  In  Nantahala, 
the  Supreme  Court  stated: 

When  FERC  sets  a  rate  between  a  seller  of 
power  and  a  wholesaler-as-lniyer,  a  state 
may  not  exercise  its  undoubted  jurisdiction 
over  retail  sales  to  prevent  the  wfaoiesaler-as- 
seller  from  recovering  the  costs  of  pay  the 
FERa  approved  rate  *  *  •  Such  a  trapping  of 
costs  is  prohibited  (106  S.Ct  at  2360.) 

The  wholesale  rates  esteblished 
pursuant  to  the  REA  structure  must  be 
passed  through  or  the  objectives  of  the 
RE-Act  would  be  fiiistrated  just  as  the 
objectives  of  the  Federal  Power  Act 
would  be  frustrated  if  FERC  approved 
rates  were  not  passed  through  by  the 
State  Regulatory  Autiiority. 

7.  A  number  of  commentors  felt  that 
REA  failed  to  consider  the  provisions  of 
Executive  Order  12291.  Federal 
Regulation,  when  it  issued  the  Proposed 
Rule.  REA  and  the  Department  of 
Agriculture  continue  to  believe  that  this 
program  does  not  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries,  Federal  state,  or 
local  government  agencies  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effecte  on  competition, 
employment  investinent  or  productivity. 

REA  and  the  Department  of 
Agriculture  believe  that  the  economic 
impacte  resulting  trom  this  regulation 
establishing  certain  circumstances  for 
pre-emption  are  minimal.  The  economic 
impact  of  a  lending  decision  occurs  at 
the  time  the  loan  is  made  and  funds  are 
disbursed,  llie  timely  repayment  of 
loans  has  no  additional  economic 
impact 

Of  the  46  states  in  which  REA- 
financed  electric  systems  opein\e  only 
17  currently  regulate  the  rates  of  293 
REA  distribution  borrowers.  The  State 
Regulatory  Authorities  of  only  12  states 
assert  jurisdiction  over  the  wholesale 
electric  rates  of  approximately  21  REA- 
financed  electric  power  supply  systems. 
In  most  cases,  the  rates  approved  by 
these  Authorities  are  sufficient  to  ensure 
the  repayment  of  die  Federal 
government's  loan  and  loan  guarantees. 
REA  believes  tiiat  in  most  situations 
Federal  interests  and  State  intereste  will 
continue  to  coincide.  Therefore.  REA 
expecto  conflicto  with  Federal  interests 
to  occur  infrequentiy. 

Pre-emption  shall  occur  pursuant  to 
this  regulation  if  a  State  Regulatory 
Authority  fails  to  approve  adequate 
rates.  In  such  a  situation,  the  amounte  to 
be  diarged  upon  pre-emption  will  be  no 
greater  than  the  amounte  that  the  power 
supply  borrower's  members  should  have 


been  paying  laider  dwir  wholesale 

power  contract  aad  < 
issuance  of  lUs  I 
maipnal  cflaet  rate  aeasMny. 
REA  admafriedgse  llMt  the  feilure  to 

maae  payneiBS  as  lawniuy  iacvrteol 
debte  does  haw*  an  eeononic  impact 
and  would  tfsnsfer  the  borden  of 
pajfBMul  from  the  nemfcer/owners  of 
the  cooperative,  who  derive  a  benefit 
bom  the  reriri  electrification  program,  to 
the  nation's  taxpayers  as  a  whole. 

Therefrire.  REA  and  the  Department  of 
Agricnhiire  caatimie  to  b^eve  tfiat  diis 
regulation  is  not  a  "major  rule**  under 
the  scope  of  Eyecotrve  Order  12291. 

8.  Some  coramenters  have  suggested 
that  REA  has  failed  to  comply  vriA  flour 
specific  polides  of  Executive  Order 
12612,  Federafism.  In  preparing  the 
Proposed  Rule  and  Final  Role,  REA 
considered  the  specific  Federafism 
provisions  which  pertained  to  this 
regulation  and  has  complfed  with  the 
Secretary  of  Agricohnre's  Memorandum 
1200-1,  dated  Felmiary  19. 1988.  which 
implemente  Executive  Order  12SI2 
within  (be  Department  of  Agriculture. 

Contrary  to  the  comments  received, 
REA  believes  that  coaetitutiaaal 
authority  f(»^  this  Federal  action  (the 
regulation]  fs  dear  and  REA  has  firm 
and  palpable  evidence  compelluig  t^ 
conclusion  that  the  Congress  intended 
pre-emption  of  State  law. 

REA  carefully  assessed  the  necessity 
for  this  regulation.  As  discassed  in 
REA's  responses  to  Gommente 
chfttlengtng  the  authority  to  issue  this 
regulation  andar  the  RE  Act.  REA 
affirms  ttia  noadnsjoa  that  Coagresa 
intended  REA  to  have  the  authority  to 
pre-empt  State  law.  when  the  exercise 
of  State  authority  in  regi^ting  rates 
directly  conlBcIs  with  the  cxerdsa  of 
Federal  authority  to  estaUisb  the  terms 
and  conditiona  of  loanamade  under  the 
RE  Act 

Also  conlraiy  to  coflunents  received. 

REA  believaa  ft^  to  the  extent 
practicable.  REA.  in  administering  ite 
loan  program,  consulto  with  appropriate 
officials  and  atganiaations  representing 
the  States  in  an  effort  to  av(»d  confficte 
and  to  eliminale  &e  need  for  pre- 
enptian;. 

Notwithstanding  Ae  terms  and 
conditions  imposed  bf*  the 
Administrator  in  REA  loan  dacaments 
and  tiM  osanMiag  FMend  intcfcats  in 
carrying  ont  tiK  REA  peogiaB,  Coa^^ess 
has  recognized  that  State  Ragalalevy 
AnAaMn  hm9  an  apptopsiaW  lale  in 
the  REA  pewar  ai^ply  program.  Sectkm 
4  of  the  RE  Act  in  oneinatanee 
expccsdy  reqniraB  te  Afktiniatrator  to 
deier  to  Stale  cirtlMsity  pi««ifdia«: 


TWaal 

operation,  or  enlaigement  of  any  generating 

applicable  State  Regulatory  Authasity  iafint 
obtained. 

CaMequBBlly.  REA  daca  net 

facilities  for  power  sti 

without  the  required  approvals  of  all 

State  Regulatory  AadMailtes. 

REA  has  not  deferred  to  State 
Regulatory  Authoritiaa  Hbte  decisiaB  of 
whether  REA  loans  will  be  repaid.  For 
the  most  part,  REA  aad  ^  States^ 
interest  coincide  and  State  Regulatory 
Authorities  exerdae  their  aoOwrity  in  a 
annner  consistenl  widi  protecting 
Federal  interests,  by  approving  rates 
adequate  to  ensure  loan  repayment 

REA  continues  to  believe  that,  while 
opportnnHies  exist  for  confiict  between 
State  Regulatory  Aathorities  and 
Federal  interests,  in  almost  all  cases 
conflict  can  be  avoided  through 
cooperation  aaiong  tlfe  interested 
parties.  Even  when  faced  with  a 
borrower  in  default  and  experiencing 
extreme  finaneiri  probiems.  REA  and 
some  State  Regriertory  AsAoritfes  have 
been  able  to  resolve  the  proMems  in  a 
way  tiiat  protecto  Federal  interests  and 
is  sati^etoiy  to  die  State  Regulatory 
Aathority. 

Some  coRHnents  assert  tfist  this 
regnlation  is  annecessary  becaase  the 
problena  oonfrenting  the  rural 
electrificatton  program  are  not  of 
national  scope  as  ^wided  in  Executive 
Orderl2B12. 

REA-financed  electric  systems 
provide  service  to  rural  consuaaers  in  46 
states.  While  only  17  states  regulate 
power  supply  or  distribution 
cotqwratives,  the  pvMems  that  this 
regulation  addresses  are  of  a  national 
scope.  Ihtless  REA  can  pre-empt  State 
Regslatory  Aadiorities  in  the  Ihnited 
circamstances  covered  by  the 
regulaticm,  the  State  Regulatory 
Authoritiea  worid  begiven  a  means  of 
snifliug  coato  firMtt  consumers  in  thefr 
state  to  Federal  taxpayers.  It  eodd  wefl 
be  ttat  the  type  of  interfierence  with  and 
abuse  erf' dke  REA  pvgram  which  has 
occurred  in  InAana  (see  above)  may 
have  a  snowbalfing  effect'  that  other 
State  Regriatary  AaAoritiea  wfaidi 
herelf^bra  Imw  acted  in  a  manner 
consistent  wiA  Ae  structure  of  the  REA 
program  woidd  feel  eonqpefled  to  also 
shift  coste  to  Ae  Federal  taxpayer,  h 
should  also  be  noted  Aat  in  effect  as 
Federal  taxpayers  the  eleetiie 
consumers  in  oAer  States  are  paying  llor 
the  eost  of  electric  serviee  to  rural 
Indiana  consumers.  Uidess  state  law, 
wbiai  u)  these  nmiled  cJft>umstances 
stands  as  an  obatade  to  dairying  out  the 
REA  piegraB.  Is  Aspmced,  Ae  intent  of 
Congress  in  praividing  for  rural 


elecu  iRcatfon  ttraa^B  a  lending 
program  worid  be  faastiated  and  Ae 
American  taxpayers  as  a  whale  will  end 
up  subsidizing  rural  elsttih.  sarvfee  wdl 
tjeyoBo  Ae  Isvaia  anviBioBan  ny 


Under  Ae  Sauetaiy  tt  Agricnitere's 
meaMsaadBBB  1200-1.  dated  Fefarury  19, 
1988.  REA  haa  sdbiscled  this  regolatien 
to  close  inlemal  scrutiny  by  pobcy 
officials  befora  pnUication  in  Ike 
Federal  Registn.  This  regulatory  actfon 
is  being  taken  only  after  a  thorough 
analysis  wiA  a  view  toward  BMxtmizing 
Ae  net  benefite  to  society.  As 
determined  by  die  Memorandum.  Ae 
AAnMstratCT  was  initiaRy  responsible 
for  identitytng  proposed  policies, 
regulatory  initintives  and  legislative 
propoaals  diat  have  aulBciewl 
Federalism  iaiplications  to  warrant  the 
preparation  of  a  Federalisoi  assessment 
pursuant  to  the  Order.  In  accordance 
with  the  principal  and  purpose  of  the 
Executive  Order  12612,  Federalism.  REA 
has  consKieiea  wnettier  Ine  Iroposed 
Rule  would  have  snbetential  dbeet 
effects  on  the  states,  en  Ae  retetionshtp 
between  Ae  national  govsmnient  and 
Ae  states,  or  on  Ae  Astribution  of 
power  and  responsAilities  smong  the 
various  leveia  cf  pnreraasoL  )t  ia  the 
opinion  of  REA  Aat  during  the  rate 
making  process  Ae  Federalism 
imph'cations  of  Ais  Final  Rule  have  been 
assessed  in  compliance  wiA  Ae 
requirements  of  Executive  Order  12812. 

"The  following  is  a  brief  suaunary  of 
Ae  modifications  made  m  the  final 
regulation: 

Several  aaodificatians  have  been 
made  in  the  regulatory  taxi  to  flsake  it 
clear  Aat  should  REA  pre-empt  a  Steto 
Regulatory  AuAority,  REA  rate 
regulation  will  Aereafter  be  pursuant  to 
Ae  REA  documents  (9  1717:300, 
J  1717.301(e)). 

A  new  definition  of  State  Regulatory 
AuAority  has  been  added  to  the 
regulation  (ft  1717,a02(a)). 

The  regulatory  text  has  been  SMidtfied 
to  make  it  clear  Aat  Um  REA  wholesale 
power  contract  provides  that  reviaons 
to  electric  rate  dsall  not  be  effective 
until  ^tproved  by  the  Administrator 
({ 1717.303(b)). 

Under  tne  regulations,  hi  order  to  pre- 
empt a  State  Regalatory  Authority.  Ae 
Administratormust  determine  that 
approved  rates  are  Inadequate  to  make 
paymente  on  seoued  dsbt  and  thai  the 
borrower  has  failed  to  ntakt  reqaiced  , 
paymente.  The  provision  m  Ae  proposied' 
regulation  Aat  authorized  pre-emption 
upon  Ae  determination  by  the 
Administrator  Aat  Ae  borrower  wiB  bit 
to  make  reqofred  paymente  has  been  , , 
eliminated  ({  t7t7J90Sla.J].  .  ' 
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The  regulation  now  provides  that  a 
public  notice  of  REA  pre-emption  of 
rates  be  publi^ed  in  the  Fodetal 
Registac(il71^.305(b)). 

The  regulation  has  been  modified  to 
make  clear  that  REA  has  the  option,  but 
is  not  required  to  exerdse  remedies 
pursuant  to  the  REA  documents  should 
a  borrower  subject  to  REA  rate 
jurisdiction  fail  to  establish  rates  in 
accordance  with  the  wholesale  power 
contract  (§  1717.306(c)). 

list  of  Subjecto  in  7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power  rates.  Electric 
utilities.  Federal  pre-emption. 
Guaranteed  loans.  Loans  programs — 
energy.  Wholesale  power  contracts. 

In  view  of  the  above,  REA  amends  7 
CFR  chapter  XVII  by  adding  part  1717. 
to  read  as  follows: 

PAirr  1717-POST-LOAN  POUCtES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

Subpart  A— Araa  Coverage  (Reeorvedl 

Subpart  B-Eleetr(c  Ratal  Rates 
[Reserved] 


Subpart  C—Servtee  to  Large  Power  Loads 

(Reserved] 

Subpart  D-fReeerved] 

Subpart  E— [Reserved] 

Subpart  F— (Reserved] 

Subpart  O-Federai  Pre^empdon  In  Rate 
■l^dna  hi  Coimaetlen  WMh  Power  SuDotv 

imwup  m  ^^^nii^^^rtnm  wives  *  vr^v^ra  ^^i^^fng 


1717  JOO    Purpose. 

1717.301  Policy. 

1717.302  Definitions  and  Rules  of 
Construction. 

1717^03  ^  Requirements  of  REA  Documents. 

1717.304  '  State  Regulatory  Authority  Rate 
Jurisdiction. 

1717.305  Pre-emption. 

1717  JOe    REA  Required  Rates. 
1717.307    Distribution  Members'  Rates. 
1717 JOe    REA  Approval  of  Nonconforming 

Rates. 
1717  J09    Additional  Statutory  Pre-emption. 
1717  JIG    1717.340  [Reserved] 

Subpart  II   [Reserved] 

Subpart  l-rfRsssrved]    : 

Subpart  J-4Raaerved] 
.  Authority:  7  U.S.C901-eS0b:  Delegation  of 
Authority  by  the  Secretary  of  Agriculture,  7 
CFR2.23;Deleg«tionof  Authority  by  the  . 
Under  Seaetary  for  Small  Community  and 
Rural  Development  7  CFk'2.^  .-.'-.'  .  ^ .- 


SubfMrt  A— ATM  Covarage  [Rasarvod] 

Subpart  B-Elactrtc  Ratal  Rataa 
[Daiarvadj 

Subpart  C— Sarvica  to  Large  Power 
Loada  [Raaarvad] 

Subpart  D-CRaaarvad] 

Subpart  E— {Raaarvad] 

Subpart  F-CRaaarvad] 

Subpart  O— Fadarai  Pra-amption  in 
Rata  Maidng  in  ConnactkN)  With  Power 
Supply  Borrowara 

11717.300    Purpose. 

This  subpart  contains  regulations  of 
the  Rural  ^ectrification  Administration 
(REA)  implementing  provisions  of 
Section  4  of  the  RE  Act  (7  U.S.C  004) 
which  authorize  the  Administrator  to 
establish  terms  and  conditions  of  loans 
and  implementing  provisions  of  the  REA 
wholesale  power  contracts  and  other 
REA  documents  which  provide  for  the 
establishment  of  rates  to  be  charged  by 
power  supply  borrowers  for  the  sale  of 
electric  power  and  energy.  This  subpart 
contains  the  general  regulations  of  REA 
for  the  pre-emption,  imder  certain 
circumstances,  which  are  not  exclusive, 
of  the  regulation  of  a  power  supply 
borrower's  rates  by  a  state  regulatory 
authority  under  state  law  and  for  the 
exercise  of  exclusive  jurisdiction  over 
rates  by  REA  pursuant  to  the  REA 
documents. 

§1717^01    PoHey. 

(a)  REA  makes  and  guarantees  loans 
to  borrowers  to  bring  electric  service  to 
persons  in  rural  areas.  REA  requires,  as 
a  condition  to  making  or  guaranteeing 
any  loans  to  power  supply  borrowers, 
tliat  the  borrower  enter  into  REA 
wholesale  power  contracts  with  its 
several  members  and  assign  and  pledge 
such  contracts  as  security  for  the 
repayment  of  loans  made  or  guaranteed 
by  REA  and  for  other  loans  which, 
pursuant  to  the  RE  Act  REA  has 
permitted  to  be  secured  pursuant  to  the 
REA  mortgage.  The  REA  wholesale 
power  contract  requires,  among  other 
matters,  that  the  rates  charged  for 
power  and  energy  sold  thereunder 
produce  revenues  sufficient  to  enable 
the  power  supply  borrower  to  make 
payments  on  account  of  all  • 
indebtedness  of  the  power  supply 
borrower.  The  Administratolr  relies  upon 
the  REA  wholesale  power  contracts 
together  with  other  REA  documents  to 
find  and  elarify^^^as  reqtated  in  Section  4 
of  die  RE  Act  ^^.S.C  904);  that  the 
security' lot' the  loan  Is  reasonably    . 


adequate  and  the  loan  wiU  l>e  repaid 
within  the  time  agreed. 

(b)  REA  requires  power  supply 
borrowers  to  take  such  actions  as  may 
l>e  necessary  to  chaige  rates  for  the  sale 
of  electric  power  and  energy  which  are 
sufficient  to  pay  the  principal  and 
interest  on  loans  made  or  guaranteed  by 
REA  in  a  timely  manner  and  to  meet  the 
requirements  of  the  REA  wholesale 
power  contract  and  other  REA 
dociunents. 

(c)  With  respect  to  power  supply 
l)orrower8  which  are  not  subject  to  rate 
regulation  by  a  state  regulatory 
authority,  REA  requires  that  such 
borrowers  establish  rates  and  obtain 
REA  approval  of  such  rates  as  required 
by  tlie  terms  of  the  REA  wholesale 
power  contract  and  other  REA 
documents. 

(d)  With  respect  to  power  supply 
borrowers  which  are  subject  to 
regidation  by  a  state  regulatory 
authority,  REA  does  not  make  or 
guarantee  a  loan  for  the  construction, 
operation  or  enlargement  of  any 
generating  plant  or  transmission  facility 
unless  the  consent  of  the  state 
regulatory  authority  having  jurisdiction 
in  the  premises  is  first  obtained. 

(e)  Pursuant  to  applicable  provisions 
of  state  law  state  regulatory  authorities 
regulate  many  aspects  of  a  power 
supply  borrowers  business  activities, 
bicluding  sudi  matters  as  the  setting  of 
wholesale  electric  rates,  the  borrowing 
of  money,  and  the  mortgaging  of 
property.  A  state  regulatory  authority's 
jurisdiction  over  the  rates  charged  by  a 
power  supply  borrower  shall  be  pre- 
empted where  the  Administrator  has 
determined  that  such  jurisdiction  has 
compromised  Federal  interests, 
including  without  limitation,  the  ability 
of  the  borrower  to  repay  its  secured 
loans  in  accordance  with  the  terms  of 
the  REA  documents.  Thereupon.  REA 
shall,  pursuant  to  the  REA  documents, 
exercise  exclusive  jurisdiction  over  die 
rates  charged  by  a  power  supply 
borrower. 

{1717.302    Definitions  and  rules  of 
construction. 

(a)  Definitions.  For  the  purpose  of  this 
subpart  the  following  terms  shall  have 
the  following  meanings: 

Administrator  means^  ihe 
Administrator  of  REA. 

BoiTowermeaDS  any  organization  - 
which  has  an  outstanding  loan  mads  or 
guaranteed  by  REA  for  rural 
electrification.  Unless  otherwise  stated 
in  the  text  "borrower"  shall  mean 
power  supply  bosrower  f;   r 

i^oon  CQ/I(ni9tmeaps  the.agreement' 
as  amsodiedi  swpplementedt  «r  restated 


from  time  to  time,  between  a  borrower 
and  REA  providing  for  loans  made  or 
guaranteeid  pursuant  to  the  RE  Act. 

Power  supply  borrower  means  any 
borrower  engaged  in  the  wholesale  sale 
of  electric  power  and  energy  to 
distribution  members  either  directly  or 
though  other  power  supply  borrowers 
pursuant  to  R£A  wholesale  power 
contracts. 

REA  means  Rural  Electrification 
Administration,  an  agency  erf  the  United 
States  Department  of  Agriculture. 

RE  Act  means  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seq.). 

REA  documents  means  the  loan 
contract  mortgage  and  REA  wholesale 
power  conlract  of  a  power  supply 
borrower. 

RK^  mortgage  means  the  mortgage 
and  security  agreement  as  from  time  to 
time  supplemented,  amended  and 
restated,  made  by  and  among  the 
borrower,  REA,  and,  if  a  party  thereto, 
third  party  lenders,  or  any  other  form  of 
mortgage  or  security  instrument  or 
inden^are  of  mortgage  and  deed  of  trust, 
securing  the  payment  of  outstanding 
loans  made  or  guaranteed  by  REA  and 
other  lenders. 

REA  wholesale  power  contract  meam 
the  contract  for  the  wholesale  sale  of 
electric  power  and  energy  between  a 
power  supply  borrower  and  its  member 
as  approved  by  REA. 

Secured  Joans  shall  mean  outstanding 
loans  secured  pursuant  to  the  RF.A 
mortgage. 

State  regulatory  authority  means  any 
state  board  or  local  governing  body 
having  jurisdiction  under  state  law  to 
regulate,  or  in  any  way,  Approve  the 
electric  rates  charged  by  a  power  supply 
borrower  or  electric  distribution 
memlwr  of  s  power  supply  borrower. 

(b)  Rules  of  Construction.  Unless  the 
context  shall  otherwise  indicate,  the 
terms  defmed  in  S  1717.302(a)  hereof 
include  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the, 
plural.  The  words  "herdn,"  arid 
"hereunder",  and  words  of  similar  '  ■'' 
import  refer  to  this  subpart  as  a  whole. 
"Includes"  and  "includmg"  are  not 

limiting  efid  •*0p''i8  not  e^kdu^ve.  :  ^  »•  -  > 

i- 

11717.303    RequlrsnieOtsofREA        ■''■     ' 
dociiwenls. 

(a)  Pursuant  to  the  terms  of  die  REA 
documents  edch  powelr  supply  borrower 
shall  establish  and  adjust  rates  for  the 
sale  of  electric  power  and  erieigy  in      ' 
Such  a  manner  as  to  assure  that  the 
borrower  will  be  able  to  make  required 
payments  on  secured  loans. 

(b)  Pursuant  to  the  terms  of  the  REA 
wholesale  power  contract  the  Board  of 
Directors  or  Board  of  Trustees  of  the 


power  supply  borrower  shall  review 
rates  not  less  frequentiy  than  once  each 
calendar  year  and  revise  its  rates  as 
therein  set  forth.'  The  REA  wholesale 
power  contract  further  provides  that  the 
borrower  shall  notify  the  Administrator 
not  less  than  30  nor  more  than  45  days 
prior  to  the  effective  date  of  any 
adjustment  and  shall  set  forth  the  basis 
upon  which  the  rate  is  to  be  adjusted 
and  established.  The  REA  wholesale 
power  contract  provides  that  no  final 
revision  in  rates  shall  be  effective  unless 
approved  in  writing  by  the 
Administrator. 

(c)  Pursuant  to  the  terms  of  the  REA 
mortgage,  each  power  supply  borrower 
must  design  its  rates  as  therein  set  forth 
and  must  give  90  days  prior  notice  to 
REA  of  any  proposed  change  in  its 
general  rate  structure. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0089) 

9 1717.304    State  ragulatory  authority  rata 
iurisdictioa 

(a)  In  the  event  that  rate  revisions 
required  by  the  terms  of  the  REA 
wholesale  power  contract  or  other  REA 
documents  may  be  subject  to  the 
approval  of  a  state  regulatory  authority, 
the  power  supply  borrower  shall  seek 
such  required  approval  in  a  timely 
manner. 

(b)  REA  recognizes  the  need  of  state 
regulatory  authorities  for  documents, 
information  and  records  for  use  in 
connection  with  an  application  for  rate 
approval  and  will  consider  any 
reasonable  request  by  a  borrower  or  a 
state  regulatory  authority  for  such 
documents,  information  and  records. 
The  failure  of  REA  to  provide  requested 
documents,  information  or  records  shall 
not  limit  any  rights  of  REA  including  the 
right  with  respect  to  pre-emption  of  the 
state  regulatory  authority  as  provided  in 
this  subpart. 

(c)  In  the  event  that  the  state 
regulatory  authority  shall  fail  to  act 
favorably  upon  the  borrower's  ,..»--.':«_ 


J    <i- 


'  The  Wholesale  Power  Contract,  with  minor 
modificatiani  which  are  approved  by  REA  on  • 
case  by  case  basis,  provides  that  the  rate  charged 
r  fcir  aiectrlc  power  and  energy,  i 

shall  produce  revenues  which  shall  be  saffkient. 
but  only  sufTicient,  with  the  revenues  of  the  Seller 
from  all  other  sources,  to  meet  the  cost  of  the 
operation  and  maintenance  (including  without 
limitation,  replacements,  insurance,  taxes  and 
administrative  and  general  overhead  expenses)  of 
the  generating  plant  transmission  system  and 
related  hcilities  of  the  Seller,  the  cost  of  any  power 
and  energy  purchased  for  resale  hereunder  by  the 
Sdler,  the  cost  of  tranamisaion  service,  makt 
paymenta  on  account  of  principal  and  interest  on  all 
indebtednau  of  the  Seller,  and  to  provide  for  the 
•stabUshment  and  maintenance  of  reasonable 
reaarvea.  (Section  4.  Rales  |b).  REA  Pons  44<  . 
"Wholesale  Power  Contract— Federated 
Co<^ier8tive'';  Rev.  S-SO.^ 


application  for  rate  increases  required 
by  terms  of  the  REA  wholesale  power 
contract  or  other  REA  documents,  the 
borrower  shall  pursue  such  legal  and 
administrative  appeals  as  may  be 
available  to  it  unless  REA  shall  approve 
otherwise  in  writing. 

t1717.30S    l>r*.«inptlon. 

(a)  Inadequate  rates.  State  regulatory 
authority  jurisdiction  over  a  power 
supply  borrower's  rates  shall  be  pre- 
empted by  the  RE  Act  if  the 
Administretor  shall  have  determined 
that  the  borrower's  rates  approved  by 
the  state  regulatory  authority  are,  after 
taking  into  account  the  borrower's  costs 
and  expenses,  inadequate  to  produce 
revenues  sufficient  to  permit  the 
borrower  to  make  required  payments  on 
its  secured  loans  and  the  borrower  has 
failed  to  make  required  payments  on  its 
secured  loans. 

(b)  Public  notice.  The  Administrator 
shaU: 

(1)  Notify  the  borrower  and  the  state 
regulatory  authority  in  writing  of  the 
determination,  indicating  the 
jiu-isidiction  of  the  state  regulatory 
authority  over  the  rates  of  the  borrower 
has  been  pre-empted  pursuant  to  this 
part  and  the  borrower  shall  henceforth 
establish  its  rates  in  accordance  with 
the  term  of  the  REA  documents. 

(2)  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
action. 

S  1717.306    REA  required  rates. 

(a)  Upon  the  publication  in  the 
Federal  Register  of  the  notice  of  pre- 
emption of  state  regulatory  authority  as 
provided  in  this  subpart,  REA  will 
exercise  exclusive  jurisdiction  over  the 
rates  of  the  borrower  pursuant  to  the 
terms  of  the  REA  documents.  The 
borrower  shall  immediately  establish 
rates  with  the  approval  of  REA  that  are 
sufficient  to  satisfy  the  requirements  of 
the  REA  wholesale  power  contract  and 

■y  Other  REA  documents  described  in 
f  -1717  J03  of  this  subpart  The  borrower 
shall  establish  such  rate 
notwithstanding  provisions  of  state  law,  [ .  ,;' 
andrules.  orders  or  other  actions  of  ' 
^te  regulatory  authorities,  and 
notwithstanding  any  provision  of  the 
REA  documents  referring  to  such  laws,   ,  :  i 
rules,  orders  or  actions.  '  •  • 

(b)  So  long  as  the  state  regulatory 
authorify  shall  be  pre-empted  hereunder. 
REA  shall  be  considered  the 
governmental  regulatory  body  with 
jurisdiction  over  rates  for  the  purposes 
of  the  REA  documents  and  for  the 

.  purposes  of  section  1129(aK6)  of  the 
■  Banlcruptcy  Code  of  1978,  as  amended 
(11  U.S.C  1129(a)(6)). 
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(c)  If  a  borrower,  which  is  subject  to 
exclusive  REA  rate  jurisdiction,  shall 
fail  to  establish  rates  in  accordance  with 
terms  of  the  REA  wholesale  power 
contract  and  other  REA  documents  in  a 
timely  fashioa  REA  may  proceed  to 
exercise  any  and  all  right  and  remedies 
available  pursuant  under  the  REA 
documents  or  otherwise. 

(d)  The  jurisdiction  of  the  state 
regulatory  authority  over  the  rates  of  the 
borrower  shall  continue  to  be  pre- 
empted hereunder  until  the 
Administrator  shall  in  writing  approve 
the  resumption  of  jurisdiciton  by  the 
state  regulatory  authority  and  publish  in 
the  Federal  Register  a  notice  to  such 
effect  The  administrator  shall  approve 
resumption  only  after  determining  tint 
such  jurisdiction  shall  be  exercised  in  a 
manner  consistent  with  Federal 
interests. 


S 1717J07 

A  state  regulatory  authority  which  has 
been  pre^n^ted  as  provided  io  this 
subpart  may  continue  to  exercise 
jurisdiction,  pursuant  to  applicable 
provisions  of  state  law,  over  all  other 
business  afiairs  of  die  power  supply 


■  .■---»  "  ■■'  •;' 


l*- '.'''■■ 


borrower  and  over  the  rata  of  its 
di8tributi(»n  memberK  Provided, 
however,  that  the  state  regdatoiy 
authority  shall  treat  any  REA  approved 
rate  for  die  power  supf^  boTTOwer  as 
fair  and  reasonable  aiul  shall  not  in  any 
manner,  directly  or  indirectly,  prevent  or 
impede  the  distribution  member  from 
recovering  the  costs  of  paying  the  REA 
approved  rates  to  the  power  supply 
borrower. 

{1717.30*    REA  approval  of 
nonconfonning  rates.  - 

Borrowers  may  request  and  REA  may 
approve  rates  which  do  not  conform 
with  the  requirements  of  the  REA 
wholesale  power  contract  and  other 
REA  docaments  if  REA  determines,  in 
its  sole  discretimi.  diat  such  apfHwal  is 
in  the  interests  of  REA.  If  REA  approval 
is  granted  prior  to  pre-emption 
hereunder,  and  if  the  state  regulattHy 
authority  shall  have  approved  such 
rates,  dien.  so  long  as  REA's  approval  of 
the  nonconforming  rates  remains  in 
effect  the  jurisdiction  of  the  state 
regulatny  authority  over  the  rates  of  the 
bmrower  shall  not  be  pre-empted 
hereunder. 


$l7l7Jm   AddMonaii 
wnption. 

This  subpart  addresses  pre-esaption  of 
state  law  and  state  regulatory  authority 
in  only  those  specific  circumstances 
herein  described.  Nothing  in  this  subpart 
waives,  lioiits.  or  otherwise  affects  the 
explicit  pre-emption  or  pre-emption, 
which  is  implicit  and  shall  occur 
pursuant  to  the  RE  Act  as  a  matter  of 
law.  of  state  law  or  action  of  a  state 
regulatory  authority  where  such  state 
law  or  such  action  compromises  Federal 
interests,  hiduding  dw  ability  of  any 
borrower,  including  power  supply 
borrowers,  to  repay  loans  made  or 
guaranteed  by  ^A. 

55 1717.310 10  1717.349    (RessrvMq 
Sul>part  H— (Reserved] 
Sut>part  I— (Reserved! 

Subpart  J— (Reserved] 

Dated  Septembar  la  IflOa 
Gary  C  ByfM, 

Adnuntstixstor. 
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DEPARTyENT  OF  AQRICULTURe 
Rural  Electrification  Admlnisfradon 

7  CFR  Part  1717 

mN0S72-AA44 

Federal  Pre<amption  In  Rate  Making  in 
Connection  Wttli  REA  Electric 
Borrowers  in  Bankruptcy 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Final  rule. 

^ —        I  I  : 

SUMMARV:  Hie  Rural  Qectrification 
Administration  (REA)  hereby  amends  7 
CFR  Chapter  XVn.  Part  1717,  Post-Loan 
Policies  and  Procedures  Common  to 
Insured  and  Guaranteed  Electric  Loans 
and  by  adding  a  new  subpart.  Subpart 
H — ^Federal  I^e-emption  in  Rate  Making 
in  Connection  with  REA  Electric 
Borrowers  in  Bankruptcy.  This  new 
subpart  establishes  policies  and 
procedures  to  implement  certain 
provisions  of  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seq.]  (the  "RB  Act");  and  the  REA  loan 
documents  which  provide  for  the 
establishment  of  rates  for  the  sale  and 
purchase  of  electric  power  and  energy 
by  REA  electric  borrowers.  This  subpart 
will  also  establish  certain  circumstances 
under  which  the  jurisdiction  by  State 
I<egulatory  Authorities  over  the  rates  of 
an  REA  fmanced  electric  system  in 
bankruptcy  shall  be  pre-empted  by  REA. 
EFFECTIVE  DATE:  The  Hnai  rule  is 
effective  October  19, 1990. 
FOR  FURTHEN  INFORMATION  CONTACT: 
Mr.  Laurence  V.  Bladen,  Financing 
Policy  Specialist  Rural  Electrification 
Administration,  Room  1272,  South 
Building,  U.S.  Department  of 
-  Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-9558. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  RE  Act,  REA  hereby  amends  7 
CFR  chapter  XVII  by  adding  part  1717, 
Posi-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans  and  by  adding.  Subpart 
H — ^Federal  Pre-emption  in  Rate  Making 
in  Connection  with  REA  Electric 
Borrowers  in  Bankruptcy. 

This  regulation  is  issued  in  conformity 
with  Executive  Order  12291,  Federal 
Regulation.  It  will  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries,  Federal,  state,  or 
local  government  agencies  or  geographic 
regions;  or  (3)  result  in  signiHcant 
adverse  effects  on  competition, 
employment  investment  or  productivity; 
and  has  been,  determined  not  to  be    . 
major  . 


This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  final  rule  would  not  represent  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act  of  1909  (42 
U.S.C.  4321  et  seq.  (1976))  and,  therefore, 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
88 10.850,  Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  part  3015  subpart  V  in  50  FR 
47034  (November  14, 1985).  this  program 
.is  excluded  from  the  scope  of  Executive 
'Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

This  Final  Rule  contains  no  reporting 
or  recordkeeping  provisions  requiring 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Background 

On  April  2, 1990,  REA  published  a 
Proposed  Rule  at  55  FR  12199  proposing 
to  revise  7  CFR  chapter  XVII,  by  adding 
a  new  part  1714,  Electric  Rates,  Services, 
and  Contracts,  consisting  of  Subpart  I — 
Federal  Pre-emption  in  Rate  Making  in 
Connection  with  REA  Electric 
Borrowers  in  Bankruptcy.  After  issuing 
that  Proposed  Rule,  and  in  the  process 
of  developing  the  Final  Rule,  REA  has 
undertaken  a  project  to  simplify,  clarify, 
and  update  agency  regulations.  This 
project,  when  complete,  will  provide  a 
more  logical  arrangement  of  agency 
regulations  in  order  to  assist  borrowers 
and  others.  As  part  of  this  project,  this 
regulation  relating  to  Federal  pre- 
emption has  been  redesignated  as 
Subpart  I^I — Federal  Pre-emption  in  Rate 
Making  in  Connection  with  REA  Electric 
Borrowers  in  Bankruptcy  to  a  new  part 
1717,  Post-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans.  This  redesignation  is  not 
substantive  and  does  not  require  public 
comment. 

This  regulation,  7  CFR  part  1717, 
Subpart  H — Federal  Pre-emption  in  Rate 
Making  in  Connection  with  REA  Electric 
Borrowers  in  Bankruptcy,  is  related  in 
subject  matter  to  a  Final  Rule,  7  CFR 
part  1717,  Subpart  G— Federal  Pre- 
emption in  Rate  Making  in  Connection 
with  Power  Supply  Borrowers,  which  is 
being  published  elsewhere  in  today's 
Federal  Register.  Interested  parties 
should  refer  to  subpart  G  and,  in 
particular,  the  "Background"  paragraphs 
for  further  discussion  of  the 


circumstances  which  give  rise  to  both 
final  rules.  While  sul^rt  G  and  Uiis 
subpart  H  are  related  in  subject  matter, 
this  rule  addresses  the  matter  of  pre- 
emption of  State  Regulatory  Authorities' 
jurisdiction  over  any  REA  electric 
borrower,  either  distribution  or  power 
supply,  which  is  in  bankruptcy.  This  rule 
can  be  implemented  separately  and  is 
therefore  being  promulgated  separately. 

Comments 

In  proposed  rule,  published  on  April  2, 
1990,  REA  invited  interested  parties  to 
file  comments  on  or  before  June  1, 1990. 
On  May  29, 1990,  REA  received  a 
number  of  requests  from  the  public  for  a 
30  day  extension  of  the  comment  period. 
Since  these  requests  were  received  just 
prior  to  the  June  1, 1990  scheduled  end 
of  the  60  day  comment  period  for  this 
proposed  rule,  REA  did  not  extend  the 
comment  period. 

In  order  to  be  responsive  to  these 
requests,  however,  and  to  give  other 
interested  parties  an  additional 
opportunity  to  comment,  REA  published 
a  notice  on  June  12, 1990,  at  55  FR  23748 
to  reopen  the  public  comment  period  on 
this  proposed  rule  for  an  additional  30 
days,  from  June  12, 1990  to  July  12. 1990. 

Because  both  this  Subpart  H — Federal 
Pre-emption  in  Rate  Making  in 
Connection  with  REA  Electric 
Borrowers  in  Bankruptcy  and  Subpart 
G— Federal  Pre-emption  in  Rate  Making 
in  Connection  with  Power  Supply 
Borrowers  were  published  in  proposed 
rule  form  in  the  Federal  Register  on  the 
same  day  (April  2, 1990]  many 
commentors  submitted  a  single  set  of 
comments  addressing  both  proposed 
rules.  Seventy-four  different 
organizations  or  groups  commented  on 
the  proposed  rule  during  the  initial 
comment  period.  They  were: 

1.  Alaska  Public  Utilities  Commission 

2.  Allegheny  Electric  Cooperative,  Inc. 

3.  Arizona  Corporation  Commission 

4.  Arkansas  Electric  Cooperative  Corporation 

5.  Arkansas  Public  Service  Commission 

6.  Basin  Electric  Power  Cooperative 

7.  Boone  County  Rural  Electric  Membership 

Corporation 

8.  Buckeye  Power,  inc. 

9.  Cajun  Electric  Power  Cooperative,  inc. 

10.  Carroll  County  Rural  Electric  Meml>er8hip 

Corporation 

11.  Central  Electric  Power  Cooperative,  Inc. 

12.  Central  Iowa  Power  Cooperative 

13.  Colorado  Association  of  Municipal 

Utilities 

14.  Colorado  Public  Utility  Commission 

15.  Com  Belt  Power  Cooperative 

16.  Cotton  Electric  Cooperative,  Inc. 

17.  Delta  Montrose  Electric  Association 

18.  East  Kentucky  Power  Cooperative,  Inc. 

19.  East  River  Electric  Power  Cooperative 

20.  Electric  Consumers  Resource  Council 

21.  Empire  Electric  Association,  Inc. 
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22.  Vnit  BbH  BtecUte  Cuopwtiw 

23.  Graad  Valley  Rimi  Power 

24.  HMicock  Cowity  Rwal  Electric 

Mendwfahip  Corpocatkm 

25.  Hendricks  County  Rural  Electric 

Memberahip  Corporation 

26.  Hoosier  Owrgy  Rural  Bectric 

Cooperative,  inc. 

27.  Hot  Springs  County  Rural  Electric 

Asaodatloo.  Inc. 

28.  Indiana  UtiUty  Regulatory  Coouniasion 

29.  Inteimountain  Rural  Electric  Association 
aa  Iowa  Association  of  Electric 

Cooperatives,  Inc. 

31.  lasper  County  Rural  Electric  Membership 

Corporation 

32.  Jay  County  Rural  Electric  Membership 

Corporation 

33.  Kankakee  Valley  Rural  Electric 

Membership  Corporation 

34.  Kansas  Cofporalion  Commission 

35.  Kosciusko  County  Rural  Electric 

Membership  Corporation 

36.  LaCrange  County  Rural  Electric 

Membership  Corporation 

37.  Logan  Coun^  Co-operative  Power  and 

Light  Association,  inc. 
3&  Louisiana  Pnbbc  SerYioe  Commission 
39.  Marshall  County  Rural  Electric 

Membership  Corporation 
4a  Ikfiami-Casa  County  Rural  Electric 

Membership  Corporation 

41.  Michigan  Public  Service  Commission 

42.  National  Association  of  Regulatory 

Commissioners.  Inc. 

43.  A  iohitly  signed  comment  from: 

a.  National  Association  of  State  Utility 
Consumer  Advocates 

b.  Interim  Director  of  Public  Advocacy — 
Vermont 

c.  Oflice  of  Consumer  Counsel — Colorado 

d.  Office  of  Utility  Consumer  Counselor- 
Indiana 

44.  National  GAT  Managers  Association 

45.  National  Hsral  Bectric  Cooperative 

Asaodatian 

46.  National  Rural  Utilities  Cooperative 

Finance  Corporation 

47.  New  Mexico  Public  Service  Commission 

48.  New  York  Department  of  Public  Service 

49.  Newton  County  Rural  Electric 

Membership  Corporation 

50.  NoUe  Coonty  Rural  Electric  Membership 

Coipontion 

51.  Northwest  Iowa  Power  Cooperative 

52.  Ogtettiorpe  Power  Corporation 

53.  Puka  Concty  Rural  Electric  Memberahip 

Coiporatioii 

54.  Phelpa  Dodge 

55.  Public  Service  of  Indiana,  Inc. 

56.  Public  Utility  Commission  of  Texas 

57.  San  iaabal  Electric  Association,  Inc. 
S&  Southeast  Colorado  |iOwer  Association 
50.  State  of  liilaryland  Public  Service 

Commission 
ea  State  of  New  Hampshire  PubHc  Utilities 
Commissiaa 

61.  Steuben  County  Rural  Electric 

Membatahip  Corporation 

62.  The  Western  k4idiigan  Electric  Co- 

operative 

63.  Tipaoal  Ratal  Electric  Membership 

Cofporaliaa 

64.  Tri«ala  Gaaentfan  an 


66.  United  R«al  Electric  Membership     ' 

Corpontlao 

67.  Vermoot  Department  of  Public  Service 
6&  Wabash  County  Rural  Electric 

Membership  Corporation 
60.  Wabash  Valley  Power  Association.  Ina 

70.  Warren  County  Rural  Bectric 

Membership  Corporation 

71.  Western  Interstate  Energy  Board 

72.  White  County  Rural  Electric  kitembership 

Corpora  ton 

73.  Wyoming  Public  Service  Commission 

74.  Y-W  Electric  Association,  tea 

During  the  additional  30  day  comment 
period.  REA  received  comments  from 
the  following  organizations: 

1.  Cooperative  Power  Association 

2.  East  Kentucky  Power  Cooperative,  Inc. 

3.  Fulton  County  Rural  Bectric  Memberahip 

Corporation 

4.  Garkane  Power  Association.  Inc. 

5.  Honorable  |ohn  T.  Myers,  Member  of 

Congress 

6.  A  jointly  signed  comment  from: 

a.  North  East  Texas  Electric  Cooperative. 
Inc. 

b.  Tex-La  Bectric  Cooperative 

7.  Northeastern  Rural  Bectric  Membership 

Corporation 
A.  The  Brown-Atchison  Rural  Bectric  Co- 
operative Association.  Inc. 

9.  A  jointly  signed  comment  from: 

a.  The  National  iUiral  Electric  Cooperative 
Association 

b.  Oglethorpe  I>ower  Corporation 

c.  Paul  Hastings,  janofsky  ft  Walker 

10.  Wabash  Valley  Power  Association.  Inc. 

A  number  of  these  comments 
addressed  general  issoes  relating  to  pre- 
eiii|>tion  radier  than  tbe  specific 
circumstances  under  whidi  REA  mi^t 
exercise  its  pre-emption  authority  and 
are  for  the  most  part  addressed  in  the 
preamble  to  Subpart  G — Federal  Pre- 
emption in  Rate  Making  in  Connection 
with  Power  Supply  Borrowers  which  is 
being  published  elsewhere  in  today's 
Fedacal  Register.  The  preamble  to 
subpart  G  also  contains  a  general 
discussion  of  the  structure  of  the  REA 
program.  The  preamble  to  this  subpart  H 
primarily  discusses  issues  raised  by  the 
commentors  relating  to  REA  electric 
borrowers  in  bankruptcy. 

General  IHscussioa 

Subpart  G — Federal  Pre-emption  in 
Rate  Making  in  Connection  with  Power 
Supply  Bomnwers  addresses  pre- 
emption in  circumstances  where  the 
rates  approved  by  the  State  Regulatory 
Authority  are  inadequate  to  produce 
revenues  sufficient  to  permit  the 
borrower  to  make  payments  on  REA 
loans  and  tiie  borrower  has  defaulted  on 
its  secured  loans.  This  subpart  H 
addresses  pre-emption  in  connection 
with  the  bankruptcy  of  borrowers  and  is 
required  for  several  reasons.  Subpart  H 
is  neosMary  to  ensurt  that  die  intent  of 


borrower  which  is  MeUng  to  use  dw 
rate  jurisdiction  tbe  SUte  Regulatory 
Authority  as  a  means  of  avoiding  rate 
increases  required  to  meet  its 
obligations  to  REA  cannot  necessarily 
avoid  the  consequences  of  subpart  G  by 
filing  for  bankruptcy.  For  complete 
discussion  of  the  basis  for  subpart  G 
and  in  particular  a  discussion  of  how 
State  Regulatory  Authority  rate 
jurisdiction  can  be  an  obstacle  to  the 
carrying  out  of  the  REA  program,  see  the 
preamble  of  subpart  G  published 
elsewhere  in  today's  Federal  Register. 

Hie  exercise  of  rate  jurisdiction  by  a 
State  Regulatory  Authority  over  an  REA 
borrower  in  bankruptcy  presents 
additional  obstacles  to  the  carrying  out 
of  RE  Act  purposes.  Hie  financial  ' '. 

problems  of  a  bankrupt  borrower  can 
often  begin  with  its  inability  to  obtain 
timely  approval  of  needed  rate 
increases.  Whether  or  not  that  is  the 
case,  once  a  borrower  is  in  bankruptcy, 
unless  rate  rdief  can  be  quickly 
obtained,  the  borrower's  financial 
problems  can  quickly  escalate.  If  the 
rate  jurisdiction  of  State  Regulatory 
Authority  is  pre-empted,  a  bankrupt 
borrower  can  obtain  rate  relief  without 
undue  delays  and  hence  limit  the  extent 
of  its  financial  problems. 

As  discussed  in- detail  in  the  preamble 
to  the  proposed  rule  (at  55  FR 12199). 
rate  regulation  of  a  biNTOwer  in 
bankruptcy  raises  the  unique  problem  of 
"valuation  drcidarity,"  summarized  as 
follows: 

ITjbe  value  of  the  assets  of  a  public  utility 
company  in  large  measure  is  determined  by 
the  rates  that  can  be  charged  for  the  power 
produced  by  those  assets:  and  the  rates  to  be 
set  by  regulatora  for  a  public  utility  company 
in  large  measure  is  determined  by  the 
structure  of  the  company  and  tite  value  of  its 
assets.  It  is  apparent  then  that  such 
circularity  could  easily  lead  to  a  stalemate 
when  a  public  utility  company  comes  into  a 
bankruptcy  reorganization  court  unless  an 
appropriate  resolution  can  be  accomplished 
in  the  chapter  11  proceedings.  In  re  Public 
Service  Company  of  Sew  Hampshire  v.  The 
State  of  New  Hampshire  and  the  Stale  of 
New  Hampthin  PUC 108  RR.  645,  footnote  • 
(Bankr.D.  Nil  1089). 

This  potential  for  delays  and 
stalemate  is  even  greater  In  connection 
with  REA  borrowers  because  of  the 
imique  structure  of  REA  borrowers  and 
the  proibiems  associated  with  applying 
conventional  rate  regulation  prinriples . 
to  not  for  profit  cooperatives.  See  the 
preamble  to  subpart  G. 

State  Regulatt>ry  Authority  rate  < 

jurisdictitm  over  a  borrower  in  j 

bankruptcy  can  also  cause  delays  and 
uncertainty  in  obtaining  txmfirmation  of    ^ 
a  reorganization  plan.  Under  section  ; 

1 1  MXnlf  At  nf  th«>  Banknmtcv  Code  of  J 


1978.  as  ■■nniind  (U  liSXl.  tl29(aXB)l. 
any  regiilatoiy  audiadty  witfa 
jurisdiction  pver  lbs  rates  of  the  debtor 
must  approw  aiymt*  ckange  provided 
for  io  die  plait  llus  a  Stale  Resiilatogr 
Authority  coiild  frustrate  attempts  to 
resolve  financial  probleau  in  a  manner 
consisteot  watli  protectii^  the  interests 
of  the  REA  pratgram. 

The  pre-emption  provided  for  in 
subpart  H  will  expedite  the  resolndon  of 
bankniptpy  and  tdlow  the  borrower  to 
resume  the  oiderly  planning, 
construction  and  operation  of  an  electric 
system  serving  RE  Act  beneficiaries  as 
soon  as  possible.  It  will  reduce  the 
direct  and  indirect  costs  of  baidcruptcy. 
and  reduce  the  potential  for  losses  in  the 
Rural  ElectriRcafion  and  Telej^one 
Revolving  Fuad  (Revolving  Fund).  It  wW 
discourage  State  Regulatory  Authorities 
which  may  be  tempted  to  shift  costs 
from  the  consumer  to  the  federal 
taxpayer  by  refusing  to  approve  rate 
increases  necessary  to  repay  REA  loans. 
Pre-emption  is  necessary  to  protect  the 
structure  of  fte  REA  program,  carry  out 
the  objectives  of  the  RE  Act  to  provide 
reliable  electdc  service  to  rural  areas  at 
as  low  a  cost  as  practtcable,  and  to 
obtain  repayment  of  REA  loans. 

Specific  DisCTission 

Many  of  the  oomraents  REA  received 
focused  on  one  or  more  of  several 
issues.  The  following  is  a  discussion  of 
the  principal  areas  of  comment  and 
REA's  response. 

1.  A  number  of  commenters 
challenged  die  aothority  of  REA  to  issue 
the  regulationB  set  forth  in  subparts  G 
and  H  of  tUa  i»art  1717.  lliese  comments 
argued,  amoag  other  matters,  diat  the 
RE  Act  does  not  explicitly  provide  for 
pre-eraptiao  and  that  Congress  did  not 
intend  to  delegate  to  REA  the  aothority 
to  pre-empt  state  regulatory  jurisdiction, 
that  Confess  Intended  REA  to  be  a 
lender,  not  a  rate  staking  agency,  and 
that  there  is  no  iooonsistency  between 
state  rate  rrgalatioa  and  carrying  out 
the  objectiwe  of  &e  RE  Act  Smce  most 
of  these  comments  appeared  to  relate  to 
the  specific  aubject  inatler  contained  in 
Subpart  G— federal  Pre-eoiption  in  Rate 
Making  a  Cocnectioa  with  Power 
Supp^  fiorrowets,  REA  has  discussed 
these  ooiBBMnts  ia  aiora  detail  in 
subpart  G,  pabiished  cbewhere  ia 
today's  Fadatal  Rigistar  See  subpart  G 
for  a  coaqilete  disciissi<Mi  of  the 
authority  of  REA. 

These  regulatioas  are  being 
promutgated  id  onkr  to  displace  state 
law  in  thoaa  vwy  nn  cases  where  an 
REA  bocMwar  ia  ia  baalonptpy.  As 
discussed  ia  dM  praaanbla.  REA  lias 
concluded  thsrt  ia  anoh  cases  State 
Regulatory  Aathority  over  rates  stands 


as  ao  obstacle  Id  canyiqg  out  tlie 
purposes  of  the  BE  Ad  It  delays 
resointioia  of  the  finanrtal  pnblama, 
increases  the  costs  ofhanknytcy. 
inoeases  the  potentkd  of  losses  to  fba 
Revolving  Fund  and  provides  a  poieaHal 
means  to  shift  costs  of  the  Federal 
taxpayer.  Moreover;  it  jeopardises  die 
structure  of  the  REA  program. 

In  displacing  the  state  law.  REA  is  aot 
assuming  the  role  oTa  conventional  rate 
re^atory  agency,  nor  as  discussed 
below,  is  REA  assumiiig  the  role  of  the 
bankruptcy  court  or  circumventing  the 
strictures  of  ttie  Bankruptcy  Code  of 
1978, 11  U.S.C.  101  et  seq.  (BarJcruptcy 
Code  or  code].  Rather,  REA  Is  simply 
putting  the  borrower  in  the  same 
position  as  those  borrowers  whidi  are 
not  rate  regulated.  Subject  to  the 
provisions  of  the  Bankruptcy  Code  REA 
will  not,  by  this  regulation,  assume  any 
greater  authority  or  rights  over  its 
borrowers  than  it  currently  has  ptirsuant 
to  the  loan  documents. 

For  the  purpose  of  clarificaTitm,  REA 
has  added  language  to  tbe  regulation 
providing  the  REA  shall  exercise 
jurisdiction  over  the  rates  pursuant  to 
the  terms  of  the  loan  doomients. 

The  very  narrow  use  of  pre-emption 
authority  pursuant  to  tins  regulation  is 
well  widihi  the  constitntitnial  test  for 
pre-emption.  i.e.,  that  state  law  will  be 
displaced  to  the  extent  that  it  "stands  as 
an  obstacle  to  the  accomplishment  and 
execution  of  the  fell  purposes  and 
objectives  of  Congress."  Mines  v. 
Daridowitz,  312  U.S.  52, 67-68  (1941); 
see  also  Schneidewind  v.  ANR  Pipeline 
Co.,  108  S.  Ct  114S,  1150-«1  (1688);  Ames 
V.  Roth  Podcing  Co..  490  U.S.  519  (1977). 

2.  Some  of  t»e  commentors  have 
suggested  that  permitting  REA  to 
assume  jurisdiction  over  cooperatives' 
rates  upon  filing  of  a  bankruptcy 
petition  violates  tiie  letters  somI  spirit  of 
the  Bankruptcy  Code.  The  allegations 
fall  into  fovr  basic  categories:  (i)  The 
proposed  nik  gives  REA  a  priority  not 
authorized  by  the  Code,  see  11  U.SjC 
507;  (ii)  pre-emption  by  REA  violates  the 
automatic  stey  of  actions  by  creditan  to 
collect  on  titeir  debts  daring  pendency 
of  tlie  banlnptcy  proceedtog.  U  VSJC. 
362;  [iH]  ponaant  to  11  U.S.C  112B(aK^ 
and  28  U&C  aS6(b),  approval  of 
electricity  rales  proposed  in  a  |dan  of 
reotganiaatioo  for  a  bankrupt 
cooperative  is  somdiow  fiinimiUnil  to 
stete,  and  not  fadaraL  regaSatoty 
coounissioa  jarisdktkMK  and  (iv)  tbe 
proposed  rales  iaiproperiy  audioriac 
REA  to  ecaags  in  rata  asttiniactivitias 
in  dsn(B>tion  of  raview  and  appravd 
reeponslfaaitias  ascrffaad  to  the 
banlm4ilcy  oourt  by  tfaa  Coda. 

While  SEA  uadantanb  tke  OQocsma 
of  the  comneBtank  SEA  believes  tkey 


are  not  Mwtt-fiMiadacL  Fhat,  tha 
regulation  doM  not  in  a^y  way  alter  the 
priorities  aslabiiahad  iv  tht  Code,  as 
die  conuaatttars  suggest,  it  does  not  fiva 
an  REA  claim  a^y  priority  ia  the 
bankivptcy  process,  and  REA  does  not 
intend  to  daiai  mag  priority  not 
otherwise  autiioriaed  in  the  Code. 
Second.  REA  believes  the  rule  is 
consistent  with  the  autooiatic  stay  set 
forth  in  11  U.SX1 362.  Ilial  section 
specifically  exeaapis  torn  its  scope 
actions  by  "govenuneatel  units"  to 
enforce  "police  or  regolatoiy  power." 
Section  362(bM4}  aS  the  automatic  stey 
statute  provides: 

(b|  Hw  iilieg  of  a  petitioe  under  section 
30L«tt.ar«»of1histide*  *  'does not 
operate  as  a  stay — 

•        •        •        •        • 

(4)  aodw  subesclteB  (aNti  of  tkU  sectkm. 
of  the  commeaoeanal  or  ooatinaation  of  aa 
action  or  prooaoding  by  «  goveraaeatai  aait 
to  enforce  such  govsnunantal  unit's  police  or 
regulatoiy  power;  *  *  * 

The  legisiative  liistory  of  sectkm 
362(b)(4)  explains  the  exception: 

Paragraph  14)  excepts  commencement  or 
continuation  of  actions  and  prooeeongs  by 
govemoiental  units  to  enforce  police  or 
regtdatory  powers.  Hhis,  where  a 
govenmeatal  unit  is  swag  a  debtor  to 
prevent  or  stop  vkriatioa  of  fraud, 
enviroamentai  protectiao.  consumer 
protectioa  safety,  ar  similar  police  or 
regulatory  laws,  or  attempting  to  fix  damages 
for  violation  of  such  a  law.  the  act  or 
proceeding  is  not  stayed  under  the  automatic 
stay. 

House  Report  No.  95-595. 95th  Cong, 
1st  Sees.  (1077)  at  343,  repriaied  ia  2 
App.  Collier  OB  Baakntptcy  (15th  ed. 
1985). 

The  oommentora  concede,  or  assert 
that,  pursuant  to  this  exemption,  state 
rate-settiitg  jarisdiction  over  a  regulated 
entity  may  iie  exercised  notwithstanding 
the  autoawtic  stey.  Those  ooaunentocs 
fail  to  acknowledge,  however,  that  11 
U.SjC  101(26)  spwifically  defines  tbe 
term  "govetnaaental  unit,"  as  used  in  the 
automatic  stey  sectioo.  as  induding 
both  state  and  federal  entities. 
Therefore,  federal  and  state  rate 
regulation  are  treated  equally  under  the 
exemption.  The  Code  may  somehow 
place  limitetioDS  on  the  exercise  of  that 
rate-settii^  jurisdiction,  bat  it  does  not. 
as  far  as  UA  can  ascertain,  limit  who 
may  exercise  it  If  a  Stete  Regulatory 
Authority  is  an  obstarie  to  carrying  out 
the  REA  program  and  caa  be  pre-empted 
when  the  bonower  is  not  bauicrupC  REA 
fails  to  nndaritand  why  pre-emptioo  is 
precluded  If  the  cooperative  is  banlcrapt 

The  oomnMnlocs  aMSct  nevarthshsa. 
that  the  rale  vioialeo  the  stay  becauss^ 
by  ite  own  tema,  it  aate  rates  at 


ttfliS^' l^eilerai' 
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unlawful  levels.  However,  the  rate- 
setting  provisions  in  the  rule  are  not 
self-executing.  Section  1717.353  merely 
provides  that  rates  of  REA  electric 
borrowers  must  be  established  as 
provided  in  the  REA  loan  documents. 
The  section  does  not  independently 
establish  rates.  Instead,  REA 
contemplates  that  once  state  jurisdiction 
is  displaced,  rates  will  be  estabHshed 
subject  to  applicable  strictures,  if  any,  of 
the  Code.  REA  recognizes  of  course,  that 
ail  rate  revenues  of  the  debtor  would  be 
property  of  the  bankruptcy  estate 
subject  to  the  jurisdiction  of  the 
bankruptcy  court.  Moreover,  REA 
recognizes  that  neither  federal  nor  state 
entities  may  set  rates  as  a  means  to,  and 
at  levels  which,  levy  against  assets  of 
the  estate.  Therefore,  it  is  anticipated 
that  if  REA's  enforcement  of  the  loan 
documents  of  a  bankrupt  REA 
cooperative  overstepped  permissible 
bounds  in  any  particular  case,  and 
constituted  an  attempt  to  levy  against 
the  estate  for  REA's  own  pecuniary 
advantage,  our  action  would  be 
challenged  immediately  in  the 
bankruptcy  court.  However,  REA  does 
not  intend  to  overstep  those  bounds. 
REA  fails  to  understand  how  the 
hypothetical  possibility  that  REA  might 
overstep  them  violates  the  automatic 
stay— which  precludes  "acts"  against 
the  debtor  or  its  property—or  how  it 
provides  any  basis  to  invalidate  the  rule. 
Third,  neither  11  U.S.C.  1129(a)(6)  nor 
28  U.S.C.  959(b)  preclude  federal,  as 
opposed  to  state,  regulatory  oversight 
during  bankruptcy.  Section  1129(a)(6) 
requires  approval  of  rates  set  forth  in  a 
reorganization  plan  by  "any 
governmental  regulatory  commission 
with  jurisdiction."  The  section  is  not 
limited  to  state  authorities,  but  applies 
instead  to  both  state  and  federal 
entities.  Similarly,  28  U.S.C.  959(b) 
merely  requires  Aat  the  property  of  the 
estate  be  managed  in  accordance  with 
"the  requirements  of  the  valid  laws  of 
the  state."  This  does  not  require  die 
application  of  state  regulation  once  it 
has  been  pre-empted. 

Finally,  the  rule  is  not  intended  to, 
and  does  not,  preclude  any  otherwise 
applicable  review  or  approval  ascribed 
by  the  Code  to  the  baduiiptcy  court. 
The  rule  may  displace  state  rate-setting, 
but  it  does  so  entirely  within  the 
strictures  of  the  Code. 

3.  Commentors  also  argue  (i)  that  the 
proposed  regulation  would  unlawfully 
abrogate  contracts  between  REA  and  its 
borrowers  and  between  those  power 
supply  borrowers  and  their  members;  (ii) 
that  the  regulation  is  invalid  to  the 
extent  it  applies  to  outstanding  loans 
because  it  is  impermissible  retroactive 


rulemaking:  and  (iii)  that  the  proposed 
regulation  fails  to  provide  interested 
parties  with  necessary  due  process.  For 
REA's  response  to  these  comments  see 
Subpart  G— Federal  Pre-emption  in  Rate 
Making  in  Connection  with  Power 
Supply  Borrowers  published  elsewhere 
in  today's  Federal  Register. 

4.  A  number  of  commentors  felt  that 
REA  failed  to  consider  the  provisions  of 
Executive  Order  12291.  Federal 
Regulation,  when  it  issued  the  proposed 
rule.  REA  and  the  Department  of 
Agriculture  continue  to  believe  that  this 
program  does  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries,  Federal,  state,  or 
local  government  agencies  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity. 

REA  and  the  Department  of 
Agriculture  believe  that  the  economic 
impacts  resulting  from  this  regulation 
establishing  certain  circumstances  for 
pre-emption  are  minimal.  The  economic 
impact  of  a  lending  decision  occurs  at 
the  time  the  loan  is  made  and  funds  are 
disbursed.  The  timely  repayment  of 
loans  has  no  additional  economic 
impact. 

Of  the  46  states  in  which  REA- 
financed  electric  systems  operate  only 
17  currently  regulate  the  rates  of  293 
REA  distribution  borrowers.  The  State 
Regulatory  Authorities  of  only  12  states 
assert  jurisdiction  over  the  wholesale 
electric  rates  of  approximately  21  REA- 
fmanced  electric  power  supply  systems. 
In  most  cases,  the  rates  approved  by 
these  Authorities  are  sufficient  to  ensure 
the  repayment  of  the  Federal 
government's  loan  and  loan  guarantees. 
REA  believes  that  in  most  situations 
Federal  interests  and  state  interests  will 
continue  to  coincide.  Therefore,  REA 
expects  conflicts  with  Federal  interests 
to  occur  infrequently. 

The  pre-emption  provisions  of  this 
regulation  shall  not  be  invoked  unless 
an  eletric  borrower  is  in  bmikruptcy.  In 
such  a  situation,  the  amounts  that  would 
be  charged  in  rates  would  be  no  greater 
than  the  amounts  that  the  borrower's 
members  should  have  been  paying  and 
therefore  the  issuance  of  this  regulation 
has  no  marginal  effect  on  the  economy. 

Therefore,  REA  and  the  Department  of 
Agriculture  continue  to  believe  that  this 
regulation  is  not  a  "major  rule"  under 
the  scope  of  Executive  Order  12291. 

5.  Some  commentors  have  suggested 
that  REA  has  failed  to  comply  with  four 
specific  policies  of  Executive  Order 
12612,  Federalism.  In  prepariivg  the 
proposed  rule  and  final  rule.  F£A 


considered  the  specific  Federalism 
provisions  which  pertained  to  this  " 

regulation  and  has  complied  with  the 
Secretary  of  Agriculture's  Memorandum 
1200-1,  dated  February  19, 1988,  which 
implements  Executive  Order  12612 
within  the  Department  of  Agriculture. 
Contrary  to  the  comments  received, 
REA  believes  that  constitutional 
authority  for  this  Federal  action  (the 
regulation)  is  clear  and  REA  has  firm 
and  palpable  evidence  compelling  the 
conclusion  that  the  Congress  intended 
pre-emption  of  State  law. 

REA  carefully  assessed  the  necessity 
for  this  regulation.  As  discussed  in 
REA's  responses  to  comments 
challenging  the  authority  to  issue  this 
regulation  under  the  RE-Act,  REA 
affirms  the  conclusion  that  Congress 
intended  REA  to  have  the  authority  to 
pre-empt  State  law,  when  the  exercise 
of  State  authority  in  regulating  rates 
directly  conflicts  with  the  exercise  of 
Federal  authority  to  establish  the  terms 
and  conditions  of  loans  made  under  the 
RE  Act. 

Also  contrary  to  comments  received, 
REA  believes  that  to  the  extent 
practicable,  REA.  in  administering  its 
loan  program,  consults  with  appropriate 
officials  and  organizations  representing 
the  States  in  an  effort  to  avoid  conflicts 
and  to  eliminate  the  need  for  pre- 
emption. 

REA  has  not  however,  deferred  to 
State  Regulatory  Authorities  the 
decision  of  whether  REA  loans  will  be 
repaid.  For  the  most  part,  REA  and  the 
States'  interest  coincide  and  State 
Regulatory  Authorities  exercise  their 
authority  in  a  manner  consistent  with 
protecting  Federal  interests  by 
approving  rates  adequate  to  ensure  loan 
repayment. 

REA  continues  to  believe  that,  while 
opportunities  exist  for  conflict  between 
State  Regulatory  Authorities  and 
Federal  interests,  in  almost  all  cases 
conflict  can  be  avoided  through 
cooperation  among  the  interested 
parties. 

Some  comments  assert  that  this 
regulation  is  inconsistant  with  the 
provisions  of  Executive  Order  12612  and 
is  unnecessary  because  the  problems 
confronting  the  rural  electrification 
program  are  not  of  national  scope. 

REA-financed  electric  systems 
provide  service  to  rural  consumers  in  46 
States.  While  only  17  States  regulate 
power  stipply  or  distribution 
cooperatives,  the  problems  that  this 
regulation  addresses  are  of  a  national    , 
scope.  Unless  REA  can  pre-empt  State 
Regulatory  Authorities  in  the  limited 
circumstances  covered  by  the      .  , 
regulation,  the  State  Regulatory 


Authorities  woald  be  given  a  means  of 
shifting  cosls  fivoi  consumers  in  their 
State  to  Federal  taxpayers.  It  could  well 
be  that  this  typa  of  iiUerference  with 
and  abuse  of  tbt  REA  piYigraffl  may 
have  a  snowballing  effect  that  State 
Regulatory  Authorities  which  heretofore 
have  acted  in  a  manner  consisteiU  with 
the  structure  of  the  REA  program  would 
feel  compeUed  to  also  shift  costs  to  the 
Federal  taxpayer.  Unless  State  law. 
which  in  these  limited  circumstances 
stands  as  an  obstacle  to  canying  oat  the 
REA  program,  is  displaced,  the  intent  of 
Congress  in  profvidjng  for  rural 
electrification  through  a  lending 
program  would  be  frustrated  and  the 
American  taxpayers  as  a  whole  will  end 
up  subsidizing  rural  electric  service  well 
beyond  the  l^Mls  envisioned  by 
Congress.         I 

Under  die  Secretary  of  Agrwulture's 
memorandum  120O-1,  dated  Febniary  19, 
19BS,  REA  has  subjected  this  regulation 
to  close  internal  scratiny  by  poHcy 
officials  before  publication  in  the 
Federal  KefjUrtet.  TUs  legatory  action 
is  being  taken  oriy  after  a  thorrag}) 
analysts  with  a  view  toward  maximizing 
the  net  benefits  to  society.  As 
determined  by  flie  Memorandum,  the 
Administrator  was  initially  responsible 
for  identifying  iMoposed  policies, 
re^latory  initiatives  and  legislative 
proposals  tliat  have  eufiicient 
Federalism  implications  to  warrant  the 
preparation  of  a  FederaHsm  aseessment 
pursuant  to  the  Order.  In  accordanoe 
with  the  principal  and  purpose  of  the 
Executive  Order  12612,  FederalinB.  R£A 
has  considerad  whether  the  |Mt^M>sed 
rule  would  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  It  is  the 
opinion  of  REA  that  during  the  rule 
making  process  the  Federalism 
implications  of  this  final  rule  have  been 
assessed  in  compliance  with  the 
requirements  of  Executive  Order  12612. 

The  following  is  a  brief  summary  of 
the  modifications  made  in  the  final 
regulation:      \\ 

Several  modiications  have  been 
made  in  the  regulatory  text  to  make  it 
clear  that  should  REA  pre-empt  a  State 
Regulatory  Authority,  REA  rate 
regulation  will  thereafter  be  pursuant  to 
the  REA  documents  (|  1717.350, 
S  1717.351(d).  i  1717.355). 

REA  deleted  from  the  final  rule  the 
subsection  which  was  designated  in  the 
proposed  nde  as  {  1714.901(d).  because 
it  is  uilnecesSary  in  this  regulation.  This 
deletion  has  na  substantive  impact 


A  new  definition  of  State  Regulatoiy 
Authority  has  been  added  to  the 
regulation  (fi  1717.SS2(aj). 

List  of  Snbicrts  in  7  cm  Fart  1717 

Administrative  practice  and 
procedure.  Electric  power  rates.  ElectTic 
utilities.  Federal  pte-eraption. 
Guaranteed  loans.  Loans  prograaw — 
Enenor,  REA  mortgage. 

In  view  of  the  above.  REA  hereby 
amends  7  CFR  chapter  XVn.  part  1717. 
as  follows: 

PART  1717— POST-LOANPOUCieS 
AND  PROCEDURES  COMIION  TO 
INSURED  AMD  <SUARANTEED 
ELECTDIC  LOANS 

1.  The  authority  citadon  for  part  1717 
continues  to  read  as  follows: 

Autliarity:  7  U.S.C  flOl-flSOb:  Del^ation  of 
Authority  by  the  Secretary  of  Africuitun,  7 
CFR  2.23:  Dele^atioD  of  Authority  by  the 
Under  Secretary  for  SmaD  Community  and 
Rural  Development.  7  CFR  2.72. 

2.  A  new  siipart  H  ooBsisiting  of 

S  i  1717.390  diraii^  1717.356  is  added  to 
readnsfoUonrr 

Sut)part  H^^^etfail  PfxwpBon  In  Rate 
MaMnQ  In  Connection  WIQi  nEAclecMc 

>lnJ 


i7i7.asa 

1717JS1  Micy. 

1717.352  Dafiaitioasaadfuiasof 
caostnictiaB. 

1717.353  Requirements  of  REA  documenla. 
1717J54  I¥e-eBptioa. 

1717.9SS  REA  required  rates. 

1717 JSe  Additional  statutoiy  pre-emption. 

SubfMft  H    redfat  Pwemptlon  In 
Rate  Making  m  Connaction  WKh  REA 
ciecinc  Dorrowar*  ai  Daiauuiwcy 

(1717.950    Purpoaa. 

This  subpart  contains  regulations  of 
the  Rural  Qectrification  Administration 
(REA)  implementing  provisions  of 
section  4  of  the  JIE  Act  (7  U.S.C  904) 
which  authorizes  the  Administrator  to 
establish  terms  and  conditions  of  loans, 
and  provisions  of  the  REA  documents 
which  provide  for  the  establishment  of 
rates  for  electric  service  to  be  chai^d 
by  REA  electric  borrowers.  This  subptui 
contains  the  general  regulations  of  REA 
for  the  pre-emption  of  the  regulation  by 
a  State  Regulatory  Authority  under 
State  law  of  an  REA  borrower's  rates 
and  for  the  exercise  by  REA.  pursuant  to 
the  REA  documents,  of  exclusive 
Jurisdiction  over  rates  of  a  borrower  by 
or  against  whom  a  case  under  the 
Bankruptcy  Code  of  1978,  as  amended, 
has  commenced. 


11717,101 

(alREAi 

to  borroaiccs  to  bring  etodrk  senrioe  to 
persons  to  mral  arses.  To  enuinillwli 
this  obiective,  ISA  nonnaHy  mqalraa. 
as  a  condition  to  making  or  guaranteeing 
any  loans  to  an  etoctfic  borrower,  flnt 
the  borrower  exearie  and  deliver  tbe 
REA  documents  in  the  fonn  prescribed 
by  REA.  The  REA  mortgage  secures 
repayment  of  the  loans  esade  or 
guaranteed  by  REA  and  odier  loans 
which,  pursuant  to  the  RE  Act,  REA  has 
permitted  to  be  secured  pursuant  to  the 
REA  mortgage.  The  Administrator  relies 
upon  the  REA  mortgage  together  with 
other  REA  documents  to  find  and 
certify,  as  required  by  section  4  of  the 
RE  Act  (7  U.S.C  004),  that  the  security 
for  the  loan  is  reasonably  adequate  and 
the  loan  wilt  be  repeid  within  the  time 
agreed. 

(b)  REA  requires  borrowers  to  take 
such  actions  as  may  be  necessary  to 
establish  rates  for  electric  service  which 
are  sufficient  to  pay  the  principal  of  and 
interest  on  flie  loans  made  or 
guaranteed  by  REA  in  a  timely  matmer 
and  to  meet  the  requirements  of  the  REA 
documents. 

(c)  Wltti  respect  to  borrowers  whose 
rates  are  not  regulated  by  a  State 
Regulatoqr  Au^ori^,  REA  re^iires  that 
such  borrowrecs  establish  rales  and  to 
obtain  BEA  approval  of  sudi  rates  as 
required  by  ^  KEA  docuoieots. 

(d)  To  protect  Inderal  intefesla. 
mcludii«  svttksat  yaitrtion  tbe  abilHir 
of  the  borrower  to  fepay  REA  toana. 
SEA'S  policy  is  to  oHSKise.  parffUBt  to 
the  SEA  documeata.  eadasive 
jurisdiottoa  over  the  rates  for  electric 
service  charged  by  a  borrower  by  or 
against  whom  a  case  under  the 
Bankruptcy  Code  of  1978.  as  amended, 
has  commenced. 

{1717.352    DeflnMoneandRutosof 
conamicoon, 

(a)  Definitions.  For  the  purpose  of  this 
subpart,  the  following  terms  shall  have 
the  following  meanings: 

Administrator  means  the 
Administrator  of  REA. 

Bankruptcy  code  of  1978.  as  amended, 
means  the  Bankruptcy  Reform  Act  of 
1978.  as  amended  (11  U.S.C.  101  et  seq.). 

Borrower  means  any  organization 
which  has  an  outstanding  loan  made  or 
guaranteed  by  REA  for  rural 
electrification. 

REA  Joan  contract  meaiu  the 
agreement  as  amended,  supplemented, 
or  restated  from  time  to  time,  between  a 
borrower  and  REA  providing  for  loans 
made  or  guaranteed  pursuant  to  the  RE 
Act 
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REA  means  Rural  Electrification 
Administration,  an  agency  of  tbe  United 
States  Department  of  Agriculture. 

RE  Act  means  Rural  Qectrification 
Act  of  1936.  as  amended  (7  U.S.C  901  et 
seq.). 

REA  documents  means  the  REA  loan 
contract.  REA  mortgage  and,  if  the 
Borrower  is  engaged  in  the  wholesale 
sale  of  electric  power  and  energy  to 
members  pursuant  to  REA  Wholesale 
Power  Contracts,  the  REA  Wholesale 
Power  Contract 

REA  mortgage  means  the  mortgage 
and  security  agreement,  as  from  time  to 
time  supplemented,  amended  and 
restated,  made  by  and  among  the 
borrower,  REA,  and,  if  a  party  thereto, 
third  party  lenders,  or  any  other  form  of 
mortgage  or  security  instrument  or 
indenture  of  mortgage  and  deed  of  trust, 
securing  the  payment  of  outstanding 
loans  made  or  guaranteed  by  REA  and 
other  lenders. 

REA  wholesale  power  contract  means 
tbe  contract  for  the  wholesale  sale  of 
electric  power  and  energy  between  a 
power  supply  borrower  and  its  member 
as  approved  by  REA. 

Securefi  loans  shall  mean  outstanding 
loans  secured  pursuant  to  the  REA 
mortgage. 

State  regulatory  authority  means  any 
state  board  or  local  governing  body 
having  jurisdiction  imder  state  law  to 
regulate,  or  in  any  way,  approve  the 
electric  rates  charged  by  a  borrower. 

(b)  Rules  of  construction. 

Unless  the  context  shall  otherwise 
indicate,  the  terms  defined  in 
S  1717.352(a)  hereof  include  the  plural  as 
well  as  the  singular,  and  the  singular  as 
well  as  the  plural.  The  words  "herein," 


and  "hereunder",  and  words  of  similar 
import,  refer  to  this  subpart  as  a  whole. 
"Includes"  and  "inchiding"  are  not 
limiting  and  "or"  is  not  exclusive. 

S  1717.353    Raquimntnts  Of  REA 
docutnants. 

Each  borrower  shall  establish  and 
adjust  rates  for  electric  service  as  set 
forth  in  the  REA  documents  to  assure 
that  the  borrower  will  be  able  to  make 
required  payments  on  secured  loans  and 
to  otherwise  meet  the  terms  of  the  REA 
dociunents. 

(1717.354    Pr*-«mption. 

State  Regulatory  Authority 
jurisdiction  over  an  REA  borrower's 
rates  shall  be  pre-empted  by  the  RE  Act 
and  REA  shall  have  exclusive 
jurisdiction  over  the  borrower's  rates: 

(a)  On  October  19, 1990,  with  respect 
to  any  borrower  by  or  against  whom  a 
case  xmder  the  Bankruptcy  Code  of  1978, 
as  amended,  was  conunenced  prior  to 
and  remains  outstanding  on  October  19, 
1990;  and 

(b)  With  respect  to  all  other 
borrowers,  upon  the  filing  of  a  petition 
by  or  against  the  borrower  conmiencing 
a  case  under  the  Bankruptcy  Code  of 
1978,  as  amended. 

91717.355    REA  r««|uir«d  rates. 

(a)  Upon  the  pre-emption  of  State 
Regulatory  Authority  as  provided  in  this 
subpart,  REA  will  exercise  exclusive 
jurisdiction  over  the  rates  of  the 
borrower  pursuant  to  the  terms  of  the 
REA  documents. 

(b)  So  long  as  the  State  Regulatory 
Authority  shall  be  pre-empted 
hereunder,  REA  shall  be  considered  the 
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governmental  regulatory  body  with 
jurisdiction  over  rates  for  all  purposes, 
including  for  the  purposes  of  the  REA 
documents  and  for  the  purposes  of 
section  1129(a)(6)  of  the  Bankruptcy 
Code  of  197a  as  amended  (11  U.S.C. 
1129(a)(6)). 

(c)  REA  shall,  pursuant  to  the  terms  of 
the  REA  documents,  exercise  exclusive 
■  jurisdiction  over  the  rates  of  the 
borrower  until  the  Administrator  shall  in 
writing  approve  the  resumption  of 
jurisdiction  by  the  State  Regulatory 
Authority.  The  Administrator  shall 
approve  resumption  only  after 
determining  that  such  jurisdiction  shall 
be  exercised  in  a  manner  consistent 
with  Federal  interests. 

§1717.356    Additional  Statutory  pr«- 
emption. 

This  subpart  addresses  pre-emption  of 
State  law  and  State  Regulatory 
Authority  upon  the  filing  of  a  petition  by 
or  against  the  borrower  commencing  a 
case  under  the  Bankruptcy  Code  of  1978. 
as  amended.  Nothing  in  this  subpart 
waives,  limits,  or  otherwise  affects  the 
explicit  pre-emption  or  pre-emption, 
which  is  implicit  and  shall  occur 
pursuant  to  the  RE  Act  as  a  matter  of 
law,  of  State  law  or  action  of  a  State 
Regulatory  Authority  where  such  State 
law  or  such  action  compromises  Federal 
interests,  including  the  ability  of  any 
borrower  to  repay  loans  made  or 
guaranteed  by  REA. 

Dated:  September  12, 1990. 
Gary  C  Byrne, 
Administrator. 

(FR  Doc.  9(^-22119  Filed  »-H-90;  2:57  pm) 
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Extension  of  Moratorium  on  Permits  and 
Certificates  for  Foreign  Motor  Carriers 
Memorandum  of  September  17,  1990 
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Memorandum  of  September  17, 1990 

Memorandum  for  the  Secretary  of  Transpcwtation,  the  United 
States  Trade  Representative 


Pursuant  to  Section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  [i9  U.S.C 
10922  [1)[1)  and  (2)),  I  hereby  extend  for  an  additional  2  years  both  the 
moratorium  imposed  by  that  Section  and  all  actions  taken  by  me  or  my 
predecessor  under  that  Section  on  the  issuance  of  certificates  or  permits  to 
motor  carriers  domiciled  in,  or  owned  or  controlled  by  persons  of,  a  contigu- 
ous foreign  country.  This  action  preserves  the  status  quo  and  will  maintain  the 
moratorium  through  September  19,  1992,  unless  earlier  revoked  or  modified. 

This  memorandum  shall  be  published  in  the  Federal  Register. 
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THE  WHITE  HOUSE,  r/ 

Washington,  September  17,  1990. 
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session  of  Congress  wtiict) 
have  become  rsdsrai  laiM.  K 
may  be  used  In  oortjunclion 


writhTLUS"  (Pubic  Laws 
Update  Service)  on  523-6841. 
The  text  of  laws  is  not 

biA  tntf  be  ordered 
n  raMOUBi  psmpraei  lonn 
(referred  to  as  "sip  taws") 
from  ttw  SuperiiMendent  of 
Oooumenis,  U.S.  Govsmmem 
I  ■■HID  mnoe,  wasrwignn, 
DC  20402  (phone  202-275- 
3030). 

8.  2088/Pub.  L  101-888 

Energy  Polcy  and 
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SlaL  727;  10  pege^    Price: 
$1.00 


New  edition  ....  Order  now  I 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Prociamations  and 

Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  n%jch  easier. 

Arranged  tiy  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945. 
through  January  20. 1989.  and  which  have  a 
continuing  effect  on  the  publk:.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  detennine  the  latest  text  of  a  document 
without  having  to  "reoonstnjcT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current  . 
status,  and,  where  applicable,  its  k)cation  in 
this  volume. 
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^fmmmtm  Superintendent  of  Documents  Publications  Order  Form 

*ftftA4  CfMrge  jrour  orcfor. 

OOOl  irtMtyl 

D  YES,  please  send  me  the  following  Indicated  publication:        .  T.  f„  yoor  «•*«  »d  ta,-rfc.-a«)  275^i» 

copies  of  the  CODIRCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  or^r  isS 


^.  (huematioiud  custoraeFs  please  add  25%.VPrices  include  regular  domestic  postage  and 


(Coinpaay  or  personal  name) 


handling  and  eie  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choow  MetlMMi  of  Paymart: 
Q  Check  payable  to4be  Superiniendent  of  Documents 
■     O  GPb  Deposit  Account        I    I    I    I    I    I    i    I  "D 
r~l  VISA  or  MasterCard  Account 


-zrr 


(PleaiiC  type  or  prim) 


(Aitditional  address.'anention  liiieV 


(Street  address) 


M  1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1  n 


(City.  Suie.  ZIP  Code) 


(Credit  card  cxpiratitw  diMe) 


Thank  you  for  your  order! 


(Signature) 


(!>BytiaK  phone  including  area  code) 

M«i.1b:  Superintendent  of  Documents.  Gwcmmcnt  Printing  Office.  Washington.  DC  20402-9.125 
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selected  papers  released  by  the  While  House. 
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volumes  not  listed  are  out  of  print. 


Jimmy  Carter 

197S 

(Book!) 


.424JM 


ire 

(Book!).. 

1«7« 
(Book  II). 


.424J 


(Book  I). 


.421M 


1980-81 
(Book  11). 


~$22J8 


ino-ai 

(Book  III) . 


.424JW 


Ronald  Reagan 
itti j2sja 

1M2 

(Book  11) tZSJg 

1M3 

(Book!) JSlJt 

1M3 

(Book  II) 

1*M 

(Book  I) 

1M« 

(Book  II) S9M8 

IMS 

(Book  I) $9441 


(Bookn). 

19M 
(Book  I). 


.jseea 


Jianm 


(Bookn). 


vm 

(BookQ. 


.JSSJt 


(Bookn). 

im 

(BookQ. 


George  Bush 

un 

(Book  I) 


Published  by  the  OfTice  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Order  from  Superintendeqt  of  Documents.  U& 
Government  Printing  Office.  Washingon.  D.C  2IM02-e32S. 


Microfiche  Editions  Available. 


Federal  Registn 

The  Federal  Regisler  ie  published  daily  in 
24x  micraficheJonMl  and  mailed  to 

subscribers  ttie  Mkwino  <l4r  v>«  Aral 
dass  man.  As  part  of  a  microfiche 
FMeral  Regisler  subscription,  the  ISA 
(List  of  CFR  Sections  Affected)  and  ttw 
Cumulative  l=ederal  Register  Index  are 
mailed  monlhly. 

Code  of  iMIeral  Regulatioiis 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year^  volumes  are  mdtod  to 
sutwcribers  as  issued. 


Microfiche  Subscription  Prices: 

Fisderal  Register: 
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Presidential  Documents 


Presidential  Detennliiation  No.  90-35  of  August  26,  1990 
Television  Broadcasting  to  Cuba 

Memorandum  for  tlie  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  247  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1990  and  1991  (Public  Law  101-246)  (the  Act),  I 
hereby  determine  that  the  test  of  television  broadcasting  to  Cuba  (as  author- 
ized by  title  V  of  the  Departments  of  Commerce,  Justice,  and  State,  the 
Judiciary  and  Related  Agencies  Appropriations  Act.  1989  (Public  Law  100- 
459)]  has  demonstrated  television  broadcasting  to  Cuba  is  feasible  and  will 
not  cause  objectionable  interference  with  the  broadcasts  of  incimibent  domes- 
tic licensees. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  appro- 
priate committees  of  Congress  (as  defined  in  section  248  of  the  Act)  and  to 
arrange  for  its  publication  in  the  Federal  Regbter. 


THE  WHITE  HOUSE, 
Washington,  August  26,  1990. 
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DEPARTUENT  OF  AGRICULTURE 
OffifM  of  thvSccivtsfy 
7 CFR  Parts  land 3 

DebtColiaclfon 

AoaKV:  C^ice  f^  tke  SecretMry^  USDA. 
ACnOMrFlaatnde. 

summary:  This  doounenl  estabKshes 
the  final  regulaitkus  to  taiptement  &e 
statutory  provfsfons  of  the  Debt 
CoUection  Act  of  1982  (Pub.  L  No.  97- 
365).  The  Debt  Coyectu»  Act  mtborisea 
the  Federal  Government  to  coUect  debts 
owed  it  by  means  of  administrative 
offsets;  assess  fntereaU  penalties,  and 
administrative  costs  on  overdue  debts 
against  its  debtors;  to  contract  for 
private  collectian  services;  and  to 
disclose  mfbrmation  on  debts  to  credit 
reporting  agencies  and  the  interaal 
Revenue  Service. 
EFFECTWK  date:  This  final  rule  is 
effective  October  22.  lOOa 

FOn  FUmiCR  HVCMMATIOW  CONTACT: 

.  David  Rector.  Acting  Dq[Nity  Diiector, 
Policy.  Offke  of  Finance  aaid 
ManaeemeBt,  room  118-W.  US, 
Department  of  Apicalture,  Wastui^lon. 
DC  20250,  phone  (202)  447-874& 
SUPPLEMENTARY  INFORMATION:  USDA 
published  an  interim  rule  that 
established  DqiartBental  debt 
collection  regatatfons  in  the  Fedeial 
Register  on  February  26^  1985  (50  FK 
7721-7726).  Comments  were  received 
from  four  nofirgiiveriiDieiital  commentcrs 
and  seven  guvctuiuenta)  comraenters. 

One  connnesfer  Rotea  niat  the  Interim 
regulations  were  puoHsned  without 
notice  and/or  an  opportunity  fior 
comment.  Since  no  proposed  regulations 
were  propoeeci  pric^  to  pabficatioit  of 
the  interim  regtriatioRS.  no  opportunity 
for  cenunentwae  provided  prior  to 
pubKeatloR  of  the  intetin  regiriationa. 
Eve*  9  a  eorament  period  wet  repaired 


by  law,  an  onMrtunity  for  caaament  baa 
been  affordni  prior  to  pubUcatioa  of 
final  regriatkma.  Hence,  the 
cmnmenter's  concerns  hofve  been 
addressed. 

Section  3.21(b)  is  amended  fo  clarify 
the  Departtnental  practice  of  permitting 
agencies  to  develop  their  own  debt 
coUectkn  proceduiea  not  mcoRsisteitf 
witk  the  Debt  Odlectioa  Act  and  the 
Federal  Claims  Collection  Standards. 

Various  comments  were  received 
which  noted  that  the  interim  rule  fails  to 
provide  procedures  for  detemining  the 
validity  and  amount  of  the  tmderfying 
debt  before  the  administrative  o^et  ie 
declared  Althouf^  S  3.25(b)(7)  of  the 
regulations  gives  the  debtor  a  right  to  a 
review  of  the  agency  determination  that 
the  debt  exists,  U9)A  is  amemfing 
S  S  3.22. 3.^  and  3.29  to  address  more 
clearly  the  commentns'  concern.  Othn 
comments  addressed  credit  reporting 
referral  procetfaires;  identification  of 
exen^>t  funds;  oflset  prioity 
determinations;  and  duties  and  selection 
of  Debt  Mana^fflcnt  Officer  and 
Reviewing  Officer.  Theae  soatters  are 
considered  internal  in  nature  and  more 
appropriate  for  implementation  by 
internal  directives. 

Comnenters  requested  inchision  of 
the  requirement  that  <^bet  not  be 
effecteid  un4il  attempts  to  coUect  the 
debt  under  31  U.SXX  37ll{a)  are 
coBoplete  and  that  the  agency  consider 
the  cost  effectiveness  of  leaving  claims 
unresotved  for  more  than  6  years. 
Section  3.2a  addresses  these  concerns. 
However,  for  porposes  of  darificatifm, 
§  3.23(a)  is  amended  to  incorporate 
these  statutwy  requireag^nts  by 
reierencfe 

Section  3.23(d)  is  amended  ia  order  to 
clarify  the  procedural  difierencea 
between  the  collection  of  contract  debts 
under  the  Contract  Disputes  Act,  41 
U.S.C.  601  to  613,  and  under  AeDt^t 
Collection  Act  of  1982,  31  U.S£.  3701. 
3711. 3710  to  3719k  The  amended 
language  darifies  tite  present  practice  ol 
the  DepartseBt  and  is  consistettt  witfc 
caos  law  that  has  evohrcd  since 
publication  of  the  tarterini  nde. 

One  commenter  addressed  the  ri^  of 
an  individual  to  in^>ect  USDA  records 
relating  to  disclosures  to  consomer 
credit  reporting  agencies,  as  well  as  to 
adhiinistnitive  offset.  Section  3.27  is 
aaiended  to  adAess  ftn  concern. 

Section  3.29  ia  amended  to  elarffy  the 
ambigaities  in  fatterpretatliw  rriatirig 


both  to  the  scope  of  the  reviewing 
officer's  decision  and  Ihe  meaning  of 
"final  agency  action."  The  amended 
language  sets  forth  specifically  the 
reviewing  officer's  scope  of  review. 

A  commenter  expressed  concern  over 
the  need  for  agency  Reviewing  OfRcer's 
written  decisions  and  detei uitnations  as 
to  waivers  of  interest,  penalties  and 
administrative  costs  to  be  forwarded  to 
the  Assistant  Secretary  for 
Administration,  USDA.  AecordiRgfy, 
S  8  3.29,  9.32  and  3.34  are  aaieaded  to 
address  these  concerns. 

Section  3.35(8X  concerning  referral  of 
commercial  and  consumer  debts  to 
credit  reporting  agencies,  is  amended  to 
conform  to  tfie  statutory  Isngaage  of  31 
U.S.C.  3711(fKl)  by  replaciBg  Aie  word 
"wiff*  with  "may." 

A  ccHnmentcr  suggested  thai  the 
provision  concerning  (fisclosere  to  credit 
reporting  agencies  be  clarified  so  as  to 
appfy  only  to  consanier  debts.  Section 
3.35fb)  is  amended  to  address  more 
clearfy  die  commenter's  concerns. 

Section  3.38  it  amended  to  clarify  the 
requirement  for  asing  coUectioa 
agencies  in  conformance  with  OMB 
CirculM-  A-129. 

One  commenter  requested  HexibtMy 
to  extend  time  limits  for  documentary 
review,  submission  of  evidence,  and 
length  of  stays.  This  request  was 
deemed  reasonable.  Acconfingly. 
§§  3.29  and  3.30  were  amended  to 
provide  flexibility  where  a  time  period, 
other  than  that  provided  by  the 
regulations,  is  vranged  by  antaal 
agreement  between  the  debtor  and  the 
agency. 

Other  conunenters  addressed  matters 
relating  to  the  definition  of  the  term 
"debt."  as  used  in  die  regidatios;  Ite 
opportumty  to  make  volintary  p^oHat 
in  lieu  of  offset;  the  requirement  for  oral 
hearing  on  issues  of  credibility  or 
veracity;  and  the  collection  of  interest. 
Since  this  regidation  provides  USDA 
implementation  of,  and  compliance  with, 
the  Debt  Collection  Act  aad  die  Federal 
Claims  Collection  Standards  and  since 
such  issues  are  addressed  sufficiently 
therein,  further  treatment  of  these  issaes 
in  this  regulation  is  unnecessary. 

Regulatory  Impact 

USDA  has  reviewed  this  final  rule  in 
accordance  widi  Execatrve  Oder  12291 
and  has  detemrined  that  H  is  not  a  m^er 
rule.  The  Department  has  determined 
that  this  action  wilt  not  have  a 
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significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  this  final  rule  will 
enable  USDA  to  increase  collections  by 
about  $50  miUion,  representing  money 
that  is  already  owed  and  overdue.  It  will 
impact  on  only  a  small  percentage  of 
USDA  program  recipients:  those  who 
are  delinquent  in  repaying  their  debts  to 
the  Government. 

Under  the  circumstances  explained 
above,  die  Department  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Further,  this  final  rule  will  not  result  in 
additional  procedures  or  paperworic  not 
already  required  by  law.  Therefore,  the 
provisions  of  the  Paperworie  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]  are 
not  appUcable.  This  final  rule  sets  forth 
procedures  for  debt  management  and 
does  not  affect  the  environment. 

List  off  Subjects  fai  7CFR  Part  S 

Administrative  o%et.  Claims.  Debt 
management 

Accordingly,  the  interim  rule 
amending  7  CFR  parts  1  and  3  which 
was  pubUshed  at  50  FR  7721-7728  on 
February  26, 1985,  is  adopted  as  final 
rule  with  the  following  amendments  to 
part  3: 

PART  S-OEBT  MANAQEMENT 

Subpwt  A— SatHMiMfit  of  SmaN  or  OM 
Debts 

1.  The  Authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Aadiarity:  Section  1. 58  StaL  836;  12  U.S.C 
USD. 

2.  Secton  3.2  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

f  9l2    DeflnHlofw. 


iSM   [Amended] 

4.  In  1 3.9,  remove  the  words 
"Secretary  of  the  Treasury"  and 
substitute  in  lieu  tiiereof  the  words 
"Comptroller  General." 

S3J  [Amended] 

5.  Section  3.10  is  amended  by 
removing  item  number  "49"  and 
redesignating  items  "50"  and  "51"  as 
items  "49"  and  "50,"  respectively. 

{3.10   [Amended] 

Sul)part  B— Debt  Collection 

8.  The  authority  citation  for  part  3, 
subpart  B  continues  to  read  as  follows: 

Authority:  31  U.S.C  3701. 3711. 3716-3710, 
3728;  4  CFR  part  102: 4  CFR  105.4. 

7.  Section  3.21  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

{3^1    Debt  collection  standards. 
•       •       •       •       * 

(b]  The  head  of  each  agency  of  the 
Department  may  carry  out  the  duties 
and  exercise  the  authority  of  the 
Secretary  under  31  U.S.C.  3701, 3ni. 
3716-3719.  3728,  the  Joint  Regulations  of 
the  Attorney  General  and  the 
Comptroller  General,  and  the 
regulations  in  this  part,  with  respect  to 
the  claims  of  the  agency.  An  agency 
head  may  adopt  regulations,  in 
accordance  witii  the  Debt  Collection  Act 
and  the  Joint  Regulations,  setting  out 
agency  procedures  for  the  collection  by 
administrative  offset  of  such  claims  and 
debts,  tf  the  head  of  an  agency  of  the 
Department  adopts  regulations  separate 
from  this  subpart,  the  procedures 
thereby  estabUshed.  rather  than  those 
set  out  in  this  part,  shall  be  followed  for 
the  collection  of  the  claims  and  debts  to 
which  the  separate  regulations  apply.  If 
an  agency  does  not  adopt  separate 
regulations,  the  Director  of  die  Office  of 
Finance  and  Management  may  carry  out 
the  duties  and  exercise  the  authority  of 
the  Secretary  on  behalf  of  agency  heads. 

8.  Section  3.22(e)  is  revised  to  read  as 
followr. 

13.22    DefMUons. 


(b)  Indebtedness  with  respect  to  any 
person,  means  a  debt  to  the  Government 
under  each  of  the  acts  and  programs 
Usted  in  fi  3.ia 

3.  In  S  3.8,  remove  die  words  "Office 
of  Budget  and  Finance"  and  substitute  in 
Ueu  thereof  the  words  "Office  of 
Management  and  Budget" 


(e)  Reviewing  officer  means  an  ° 
agency  employee  responsible  for 
conducting  a  hearing  or  providing 
dofumentary  review  on  the  existence  of 
the  debt  and  die  propriety  of 
administrative  offset 

13,23   (Amended] 

9.  Secton  3.23  is  amended  by  adding 
die  words  "31  U.S.C  3718  and"  after  die 
phrase  "in  accordance  with"  in  $  3.23(a), 
adding  a  new  paragraph  (b)(4),  removing 
the  word  "aprart"  and  substituting  in 


Ueu  thereof  die  word  "apart"  in  the 
second  sentence  of  paragraph  (d),  and 
by  revising  the  first  sentence  of 
paragraph  (d)  to  read  as  follows: 

{3.23   CoHsctlon  by  administrative  offset 

•  *        •        •        * 

(4)  Whether  the  agency  has 
substantiated  the  existence  of  die  debt. 

•  •       •       •       • 

(d)  These'procedures  will  be  used  to 
collect  any  debt  subject  to  31  U.S.C. 
3718,  including  contract  debts,  but  not 
including  intracontractual  claims  or 
intracontractual  disputes.  *  *  * 


S3.2S   [Amended] 

la  In  8  3.25(a),  remove  the  word  "of 
the  second  time  it  appears  and 
substitute  in  Ueu  thereof  the  word  "or." 

{3.27    [Amended] 

11.  In  8  3.27.  remove  the  words  "in 
connection  with  an  administrative 
offset"  and  substitute  in  lieu  thereof  the 
words  "with  respect  to  the  claim." 

12.  Section  3.29  is  amended  by 
revishig  die  heading  and  by  revising 
paragraphs  (c),  (d).  and  (f)(2)  to  read  as 
follows: 

{3.29   lieerlngs  and  reviews. 

(c)  Unless  otherwise  arranged  by 
mutual  agreement  between  the  debtor 
and  the  agency,  evidenced  in  writing, 
any  documentary  review  or  hearing  will 
be  conducted  not  less  than  10  calendar 
days  and  no  more  than  45  calendar  days 
after  receipt  of  the  request  for  review. 

(d)  Unless  otherwise  arranged  by 
mutual  agreement  between  the  debtor 
and  the  agency,  evidenced  in  writing,  a 
documentary  review  or  hearing  will  be 
based  on  agency  records  plus  other 
relevant  documentary  evidence  which 
may  be  submitted  by  the  debtor  within 
10  calendar  days  after  the  request  for 
review  is  received. 

(2)  The  reviewing  officer's  decision 
constitutes  final  agency  action  as  to  the 
following  issues: 

(i)  All  issues  of  fact  relating  to  die 
basis  of  the  debt  (including  the 
existence  of  the  debt  and  the  propriety 
of  administrative  offset),  in  cases  where 
the  debtor  previously  had  not  been 
afforded  due  process;  and 

(ii)  The  existence  of  the  debt  and  the 
propriety  of  administrative  offset  in 
cases  where  the  debtor  previously  had 
been  afforded  due  process  as  to  issues 
of  fact  relating  to  the  basis  of  the  debt 


{3J0   lAmsw^iS] 
13.  In  I  3Je(a)(1),  insert  at  the 

begimins  "Unlese  odwrwice 

by  muteat  agteeoKal  betwcea  Ae 

debtor  and  the 

writioB.'*. 


S3.32   (Amendstf] 

14w  SefitioD3.32  is  asBeaded  k^ 
removing  paagfifL  f b)  and  tbe 
designation  (a)  before  the  remaining 

text 

§3.34    [Amemtoff) 

15.  Ir  i  3.34  paragraph  (e)  is 
redesignated  as  paragraph  (d)  and  tfte 
last  sentence  is  removed. 

16.  Section  3^  is  amended  bjr 
removing  the  word  "vntt"  and 
substituting  the  word  "majr^  in 
paragraph  (a),  and  revising  paragraph 
(b)  to  read  as  foltews: 


S3.35 
agency^ 


DfBdBsefe  tB  a  CfSdR  raporflng 


(b)  Disclosure  of  deUnqnent  ccmsumer 
debts  must  be  iiiiiiiifcet  wift  dw 
requirements  of  31  U.S.C  3711(f).  4  CFR 
102J3{c}.  and  SiU&C  5S2a  (fte  Privacy 
Act). 

17.  Section  3.36  is  levised  te  read  as 
follows: 

§3.38    UseofSoleetionagenciee. 

USDA  agencies  should  use  odlection 
agencies  at  any  time  accounts  become 
delinquent.  Agencies  must  refer  all 
accoonls  •  months  or  SKNre  de&iqeeni 
unless  other  collection  sctions  are  bemg 
pursued  or  relerFal  is  prelritrited  by 
statute. 

Done  thia  24tft  ^  of  August  1990  in 
Washington,  DC 
]adk  C  PtoneB^  I 
Acting  Secretary  of  Agriculture. 
(FR  Dec  9I>-22Z2S  Filed  9-lS-908i<S  aa^ 


SMALL  BUSMESS  AOailiaSTfUlTlON 

UCFR  Part  lot 

[Rev.^Amdt&t] 

DelegAtion  or  Authortty— CactMtd 
DeveloproenC  Co.  Debenture 
Guarantees;  Correction 

AMNCr.  Small  Bas&iess  Administrstiaii. 

ACnONrnnai  nner  correctnm. 

summary:  TUs  doomeat  cotredc  a 
finak  nde  wbisb  began  at  inge  36296  in 
die  inae  of  Wednoday.  Asgost  21^ 
1990.  Ite  final  rak  eoueine 
in  the  overall  (wo^d  size  for  which 
Cotified  DeeeloisMBt  Cenvany 


debenture  guarantees  may  be 
by  certain  SBA  officers. 

raNPUHTNCRI 

Wayne  S.  Foren,  Directec.  Office  of 
Economic  Development^SmaV  Business 
Administration,  room  720, 1441 L  Street 
NW..  Washington.  DC  29416.  TA  (282} 
853-6416. 

PART  1Qt-(C0RRECTEDI 

In  Federal  Register  docament  90- 
20274,  beginning  on  page  35291;  in  die 
issue  of  Wedfiesday,  August  29, 19901  ht 
the  third  colman,  amendatory 
instructioB  maabcr  3  to  { in.S-2  ie 
collected  ia  ike  first  Ene  by  reristey 
"item  2."  to  read  "item  2x". 

Sally  B.  Dtear. 

(Acting/ Adtimrstrator. 

PH  Doc  80-22ZM  Piled  e-lft-SOr  8c48  ami 


13CFRn»t121 


SmaiBusii 

AOENCV:  SiBaQ  Business  Admiaistratibn. 
ACnON:  Final  rule. 


I  On  Decembe-  21, 1989  the 
Small  Business  Administration  (SBA} 
pt^Iished  a  final  rule  pertaining  to  itg 
smaff  business  size  standards  (54  FR 
52833).  Two  sectioas  of  that  fhial  role 
(8  8  121.403  and  121.120Z(a))  were 
published  as  interim  final  rules  because 
of  issues  raised  by  public  comment  to 
the  proposed  role  mid  passage  of  die 
Ganada-lhiited  States  Free  TVade 
Agreement.  Thia  final  role  implements 
88 121.403  and  12U202(a). 
EFFECnvK  DATE  This  final  rale  shall  be 
effective  October  22, 1990. 

FOR  RIRTMDI IMRMMATMNI  COHTACn 

Gene  F.  VanArsdale.  Director.  Office  of 
Procurement  Policy  and  LiaisoB.  (202) 
653-6588. 

suwi  iMi  wi  ARY  mnmumim  On 

Deeeaiber  21. 19i»  SBA  pubhsbed  a  fiaal 
nie  reorgaaixing  its  procedural  size 
rules  io  order  to  obtain  a  logical 
progressioB.  riwify  ambigatties  in 
previoBS  ralea  aad  confom  the  rules  to 
present  ^A  policy.  Several  impertant 
issaes  were  raised  by  two  sectioas  of 
dial  rale  (If  121.403  and  121  J2a2(att 
through  pubUc  comment  to  the  rule  as 
proposed  sad  passage  and 
impleflscatatioa  of  Ae  Canada-Uidted 
Stales  Free  Trade  Agreement  (appraved 
and  ia^eaKBted  OA  SeptcBiber  29. 1986. 

as  Pufak  I.  lQQ-44a  KB  SlaL  U6U 

^Section  12L4Q3  sets  fordi  the 
definitioB  ef  the  term  "basinesa  coacens 
or  coaeesa".  The  defiibtioB  cairiaiaad  in 


8  12L4a3rsstatnSBA'sdefinitiaaef 
"coDOBm"  preetaasiy  iaaad  at  |  t2LJfb^ 
This  kagstoadiag  de 
"business  caaoem'*  to  be  i 
profit  to  hove  a  piac 
located  la  dM  IMtsd  States,  aad  to 
make  a  significant  contribatiep  to  tbe 
United  States  ectmuuiy  duuM|^  payaKBt 
of  taxes  aad/or  use  of  Aasericaa 
products,  malsrial  aad/or  labor  SBA 
had  pnqxiscd  to  sdd  a  leqaircawnl  af  n 
pesceni  United  States  ownenhip  aad 
control  to  dM  definilioa  of  "bosiacss 
concern  or  concern"  hewevei.  ia 
response  to  publSe  comment  SBA 
determined  to  rctaia  the  previoae 
definition  in  favor  of  furdier  cenunaal 
and  consideration. 

Section  121.1202(a)  adds  a  SI  percent 
Umtea  Stales  ownersnip  reqniraiDeDf  to 
the  definition  of  "concern"  for  porpeses 
of  the  Small  Business  lanovatioa 
Research  iSBIR>PrograBk  Thia 
rec^uremeat  is  consistent  with 
paragraph  4(g)  of  SBA's  SBK  Program 
PoUcy  Directive  which  has  been  in  effect 
since  1983.  The  SBIR  Program  definition 
reflects  Congressional  intent  as 
expressed  in  the  legislative  history  to 
the  SBIR  Program  authorizing 
legislation,  tl»t  the  SBBt  Program  assist 
U3.  owned  firms  in  developing 
innovations  which  could  be  used  to 
bring  the  United  Stales  into 
technologicat  parity  with  other  countries 
[S.  Rept  No.  194, 97th  Cong..  1st  Sess. 
(1981).  H.  Rept  No.  349,  I^rt  I.  97th 
Cong..  1st  Sess.  (1981).  Cong.  Rec  H, 
3586,  et  seq.,  June  17, 19821. 

SBA  received  two  comments  oathis 
interim  final  rule  both  related  to  the 
definition  of  "business  concern  or 
concern"  set  forth  in  i  121.403.  One 
comment  from  a  representative  of  the 
Canadian  Govemment  expressed 
approval  of  the  retention  of  the  existing 
definition  because  it  would  permit 
Canadian  companies  which  have 
established,  invested  ia  or  struck 
partnerships  with  small  busiaesses  ia 
die  United  States  to  be  eUgible  to  bid  on 
U.S.  Federal  govemmeat  caatracta.  The 
second  comment  from  a  Boaid 
representing  Federal  agencies,  stated 
disapproval  of  tbe  oesiasiaB  of  a  53 
percent  U.S.  ownership  and  control 
requirement  due  to  their  belief  that 
smaU  business  set-asides  are  part  of  a 
preferential  program  designed  to  aid 
only  domesti'cal^  owned  firms. 

Upon  consideration  of  these  two 
diametrically  opposed  comments,  SBA 
has  determined  to  adopt  the  definition 
of  the  term  "business  concern  or 
concern"  which  was  set  eat  hi  tbe 
interim  final  rule  pubUshed  oo 
December  21. 19611  ThiaJs  ihe  same 
definition  used  in  the  ptewiowsly  sxistiat 
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size  regulations.  TUs  detennination  is 
based  upon  the  view  oi  SBA  that  a  more 
restrictive  rule  would  be  inconsistent 
with  the  spirit  of  the  Free  Trade 
Agreement,  with  Canada,  favoring 
uidiindered  commercial  exchange  and 
free  access  to  mariiets: 
counterproductive  to  the  U.S.  policy  to 
encourage  and  assist  the  changing  and 
developing  economies  of  Eastern 
Europe;  and,  in  li^t  of  the  economic 
union  of  Europe  which  will  take  place  in 
1902,  inappropriate  for  furthering  the 
U.S.  ccunpetitive  position  in  die 
developing  global  economy. 

SBA  received  no  comments  on  the 
definition,  set  forth  in  1 121.1202(a).  of 
the  term  "concern"  for  purposes  of  the 
SBIR  Program.  As  such.  SBA  is  adopting, 
as  final  the  definition  contained  hi  the 
interim  final  rule. 

Compiaaoa  WHk  Executive  Ordets  12291 
and  12912.  die  Regulatory  Flexibility 
Act,  and  the  Paperwork  Reductioii  Act 

For  purposes  of  Executive  Order  - 
12291,  SBA  certifies  diat  this  rule  is  Aot 
a  major  nile  having  an  annual  economic 
effect  of  $100  niillion  or  more  because  it 
states  the  definition  of  a  term  as  that 
previously  existing  in  the  regulation. 

For  purposes  of  the  Regulatory 
FlexibiUty  Act  5  U.S.C  601,  et  seq.,  SBA 
certifies  that  this  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  for  the  same 
reason  that  it  is  not  a  major  rule. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  Umt  tills  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment 

For  purposes  of  the  Paperwoik 
Reduction  Act  44  U.S.C  ch.  35.  SBA 
certifies  that  tlds  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requirements. 

List  of  Subjects  fai  IS  can  Part  121 

Small  businesses.  Standard  industrial 
clasidfication  codes. 

PART  121-8IIAU.  BUSINESS  SIZE 
REGULATIONS 


EByHMRy  nvvmons 


Accordingly,  tiie  interim  final  rule 
amniding  13  CFR  part  121.  §  1 121.403 
and  121.1202(a).  which  was  published  at 
54  FR  52633—62875  on  December  21, 
1908.  is  adopted  as  a  final  rule  without 
change. 

Dated  )uly  23.  IflOa 
SuMm  S.  fTnyileitw. 
Adminittralor. 
[FR  Doa  90-22248  nied  9-19-00;  8:45  un] 


13CFR  Part  122 

Busin«M  Loans,  MaturttlM 

v:  Small  Business  Administration 


(SBA). 

action:  Hnal  rule. 


n  This  final  regulation  does  two 

things.  It  clarifies  that  a  loan  may  have  a 
maturity  which  exceeds  ten  years  when 
it  refinuices  real  estate  or  the 
construction  or  the  acquisition  of 
equipment  with  a  useful  life  exceeding 
ten  years.  It  eliminates  provisions  which 
have  been  retained  for  historical 
purposes  but  which  no  longer  have  any 
relevancy  in  the  regulation. 
DATIS:  Effective  Date:  September  20, 
199a  Comments  may  be  submitted  to 
SBA  on  or  before  October  22. 1990. 
FOR  PURTNOI  MromUTION  CONTACT 
Charles  R.  Hertzberg,  Assistant 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  1441  L 
Street  NW..  Washington.  DC  20416. 
"telephone  (202)  653-6574. 
aUFPlEMCNTARV  MrONMATION:  When 
Public  Law  97-35  was  enacted  on 
August  13. 1981  (95  Stat  789),  it 
prescribed  express  requirements  which 
SBA  had  to  comply  with  in  refinancing 
any  loan  prior  to  October  1, 1985. 
SpedficaUy,  the  requirements  dealt  with 
the  aggregate  term  of  the  original  loan 
and  the  SBA  refinancing,  plus  the 
amortization  of  the  refinancing  loan. 
SBA  implemented  such  statutory 
provisions  in  {  122.8-l(b)  of  its 
regulations  (13  CFR  122.8-l(b)).  By  their 
terms,  these  provisions  are  no  longer 
relevant  to  refinancings  made  since 
October  1. 1985.  so  there  is  no  need  to 
retain  them  in  the  regulation. 

Presentiy,  the  same  section  of  the 
regulations  provides  that  a  loan  may 
have  a  maturity  in  excess  of  ten  years  if 
it  finances  real  estate  or  the 
construction  or  acquisition  of  equipment 
with  a  useful  life  exceeding  ten  years. 
SBA  is  clarifying  Uie  regulation  to  show 
that  this  same  provision  also  applies  to 
refinancing  loans.  This  reflects  what  has 
been  Agency  policy  but  it  has  not  been 
expressly  covered  in  the  regulation. 
There  is  an  administrative  need  to 
promulgate  this  rule  in  final  form 
without  prior  pubUc  notice  and  comment 
because  it  darifles  what  has  been  SBA 
policy. 

For  purposes  of  the  Regulatory 
FlexibUity  Act  (5  U.S.C  e05(b)),  SBA 
certifies  that  this  final  rule  will  not  have 
a  si^iificant  impact  on  a  substantial 
number  of  small  businesses  since  the 
language  that  is  being  deleted  is  of 
historical  significance  only  and  the 
addition  of  the  refinancing  provision 


reflects  present  Agency  policy.  SBA 
certifies  that  this  rule  does  not 
constitute  a  major  rule  for  the  purposes 
of  Executive  Order  12291,  since  the 
change  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

The  rule  does  not  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act  44  U.S.C; 
chapter  35. 

This  final  rule  does  not  have '.' 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612.' 

List  off  SubjecU  in  13  CFR  Part  122 

Loan  programs/business,  Small 
business. 

Pursuant  to  the  authority  contained  in 
section  5(bK8)  of  die  Small  Business  Act 
(15  U.S.C.  634(b)(6)),  SBA  is  amending 
part  122,  chapter  I,  tide  13,  Code  of 
Federal  Regulations,  as  follows: 

PART  122-BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  e34(b)(6)  and  e36(a). 

2.  Section  122.6-l(b)  is  revised  to  read 
as  follows:  -  .^  •: 

i  122J-1    MaturMM. 

•        *        *        •        *       ' 

(b)  The  maximum  maturity  shall  not , 
be  available  for  every  loan.  The 
maturity  of  each  loan  will  be  the 
shortest  feasible  term  commensurate 
with  the  repayment  ability  of  the 
borrower  and  shall  not  exceed  ten 
years,  except  when  the  loan  finances  or 
refinances  real  estate  or  the 
construction  or  the  acquisition  of 
equipment  with  a  useful  life  exceeduig 
ten  years.  Amortization  will  generally 
require  equal  monthly  payments  of 
principal  or  interest  but  may  be  adjusted 
to  accommodate  the  cash  flow  of  the 
borrower.  See  sec.  122.8-4(g)  of  this  part 
SBA  may  also  extend  the  maturity  of  or 
renew  a  loan  pursuant  to  section  7(cKl) 
of  the  Act  (including  any  loan 
transferred  to  SBA  pursuant  to  ^ 

Reoiganization  Plans  No.  2  of  1954  and 
No.  1  of  1957)  for  additional  periods  not 
to  exceed  ten  years  beyond  their 
original  maturity,  limited  to  such  periods 
of  time  as  appear  necessary  to  avoid 
forced  liquidation  of  loans.  Extensions 
are  granted  under  the  preceding 
sentence  only  when  it  appears  that  no 
other  course  will  result  in  a  greater  or 
eariier  recovery  of  the  indebtedness. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs,  No.  504)12,  Small  Business  Loans) 


DatmA 


nx. 
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lOiifiHliii  aiaiBlrtalii, 

14CFB.Pact)t 
[DoetarMi 


AOENCV::FedctaI  Aviation 
Administratiaa  (FAA]^  DOT. 
ACTION:  Final  rule. 

summary:  This  ameadtaient  adopts  a 
new  airwerthliBessd&ective  (AD), 
applicable  to  certain  Bbeing  Model  757 
series  airptanes,  which  requires 
replacement  of  the  latch  subassembly  of 
the  ram  air  turbine  (RATI  deployment 
actuator.  This  amendmenf  is  prompted 
by  a  report  that  a  depfoymenf  actuator 
failed  to  deploy  the  RAT  This  condition, 
if  not  corrected,  could  result  in  the  loss 
of  alThyc&aulic  power  if  Ae  RAT  fails  to 
deploy  ia  the  event  of  a  d^al  engine 
failure. 

EFFECTHfE  OAIE:  October  29. 1990. 
ADDRESan:  The  applicable  service 
information  saay  be.  ebtnnsd  from 
Boeing  Commercial  AirplaDe  Gsoup. 
P.O.  BoR  3707,  SMtde,  Wasbaetoa 
98124.  This  iafenntioB  m^  be 
exaiBined  at  the  FAA.  NorAwest 
Mouatsio  Region.  TkBBspact  Akplaoe 
Directorate,  1801  Liad  Avenue  SW.. 
Renton,  Wasbinglon.. 

Susan  Letdier.  Seattle  Aircsail 

Certification  Office,  Systems  & 
Equipmeat  Bcaskch.  A^ftt  MflSt 
telephone  (20^  227-2870.  K4aHii« 
addiestc  FAA  Nerthweat  Mouataia 
Regieo;  Transpert  Aiipkme  Direetorate, 
16(a  Lind  Aveane  SW..  leatoo. 
WashingtoR  gaOfiS-tefiflk 
suppi^EMEinMnr  avoaaMnaK  A 
prapeeai  b  aaiead  part »  of  the  Fedcsal 


ai] 


certain  Boetaf  Model  75?  i 

airplsaw.whlidki 

defecti9vcRAT« 

latdt  sabaasemUiea^  iMtettaiioB  of 


functiaaat  testing 
Federal  Regialw^a»Ii 
23229). 
Inteieatad 


pubfahediathe 
•^7.ia8»f5&FR 


anappastaait|ptoi| 

making  of  this  amendment.  Due 


singkt 

The  Air  Thinspevt  Afl«oei«tie»  CATA| 
of  America  had  ae  ebjeetfows  to  the  rule 
as  proposed 

Paragraidi  B.  of  the  finel  nde  has  been 
revised  to  specify  me  cuiieuf  procedure 
for  submitting^  reqnestr  for  approval  of 
alternate  means  of  comphance. 

After  careftil  review  of  the  availahle 
data,  the  FAA  has  determmed  Aat  afr 
satiety  and  the  pubfic  interest  require  the 
adoption  of  the  rule  wSA  the  change 
described,  above.  The  FAA  has 
determined  that  Ov  change  wiff  seHher 
increase  tfie  economic  burden  en  any 
operator  nor  increase  the  scope  of  the 
rule. 

There  are  approximately  73  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet  It  is  estimated  that 
73  airplanes  of  U.S.  registry  wiH  be 
affected  by  this  AD.  that  it  wiD  take 
approximately  nine  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  die  AO 
on  U.S.opeBators  is  esthnsfedto  be 
$26,28a 

The  regulations  adapted  heieia  will 
not  have  substantial  direst  effects  an  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  at 
on  the  (fiatributioR  of  power  and 
responsibilitiea  among  the  varioua  levels, 
of  governmeitf.  Therefare.  in  aceordance 
with  Executive  Ckder  12812.  it  is 
determined  that  this  nhaf  rule  does  not 
have  suffident  federalism  implicatioas 
to  warrant  the  preparation  of  a 
Federa&sB  Assessment 

For  the  reasoaa  discussed  above,  I 
certify  tbet  this  aetioa  (1}  is  not  a  "waa^ 
rule"  under  Executive  Order  12291;  (^  ia 
net  a  "si^ificanl  rak"  under  DOT 
Regidatmy  Policies  and  Proeeduses  (44 
FR  11034.Febniuy  28. 197^  and  (3)  will 
not  have  a  sigtififaBt  ccanonuc  inpact. 
positive  or  na^tivcv  oa  a  substantial 
number  of  smaU  entities  under  the 
criteria  of  tlie  Rcgulatoty  Flexibility  Act 
A  final  evaluattoa  has  been  pcepaied  iot 
this  action  and  ia  coatained  in  die 
regaiatory  dodket  A  espy  of  it  may  be 
obtained  from  the  Rulea  Docket 

List  of  Sabjects  m  M  C:FR  rut  9» 

Air  traaapaetatieai  MattaSi,  Aviatioa 

safety.  Safety. 

Auuptfun  of  ne  ABWiuanent 

Ascanfis^)]^  panuaaC  t«  Ifte  aodHrily 
delegaiad  ta  na  l^  fcaftiJnwiaaatiii. 

die  FedaaiiA»ialia»AilaBiaitiiiiiia 
ameaia  14  CFR  part  3»ai  Hh  Fcdeal 
Aviatioa] 


PART  39— [AMENDED] 

I.  TaeautBuiily  citstibii  wt  part  39 
continues  to  reed  as  Eollawsi 


Authority:  49  U&C 
49  U.S.C.  106(g)  (Revised  Puli.  L  97-449. 
lanuary  12. 196^  m&TtCnttJK. 

{39.13    [Amendadl 

2.  Section  39.13  ia  amended  by  addii^ 
the  feUowing  new  aifworthines* 
dlrecU've: 

Boeiiig:  ApptintaMbdlttTVi 
ail 

kuraatrieal 
N)  12112^-aa6  raM  am  ImMk 
dsplsymcBt  actaalon  wMh  sctiAl 
Dumbert  2U  Anuigli  285.  ceH>fic»ted  iik 
any  categaiy.  ComfGaaix  reiyuratf 
withm  the  next  3.mafioun  time  in- 
service  after  the  effinrtive  dsfe  vf  Oas 
nift  unicBB  pt^'iuusly  accoRiplranca. 

To  pre  vent  bn  of  hydraulfc  power  dam.  to 
failure  of  the  ram  air  turbine  to  dtepfoy  iiB.lfle 
event  of  dua\  engine  faihire,  accompHsh  tftc 
folfowfng: 

A.  Reprace  (tie  ram  air  tiubiJR  duplujwieut 
actuator  in  accordane*  wiyi  Mikmb 
Industrin  1 
1211233-2»OZ.dBtatf  jidyss, : 

B.  Ao  altsniats  Bicana  ri  c 
adjustment  af  Ac  camirfiance  tinv..  wkkfc 
provides  an  sccapSabis  tmuk of  safel]^  may 
be  used  wkeaaopMwedfas-lhrMaaasin 

Seattle  AiKxaft  GartificatfoD  Office  tACC% 
FAA,  Traasfwl  Akplaa*  DiEeEtaraite. 

Note:  The  request  shoaid  ha  aahaiilteii 
directly  ts  Utt  Matta^/a.  SaaMlK  ACOi  amim 
copy  sent  to  th*  cagaiaaal  FAA  Pnacipal 
Inspeaof  (PtT.  Tha  PI  will  Ifcaa  biward 
comments  or  coanarcBca  la  the  Seattle  ACCX 


C.  Special  fiiiibt  pennta  aay  be  mmwt  in 
accoidancc  with  PAR  21JB7  oaA  2t.nS  te 
operate  airpiaacs  to  a  laae  iaofder  ts 
comply  with  te  revsmaanta  af  this  Alk. 

All  persons  afnuted  by  tftis  dfreetnne 
vfho  harve  not  already  receiverf  the 
apprupriate  servfce  docrmrente  from  the 
manufactnrer  may  obtam  copies  upon 
request  to  Boeing  Commercial  Airplane 
Gfoiip,  P.O.  Box  3707,  Seattle. 
Washington  99124.  These  dDcuaients 
may  be  examined  at  the  FAA. 
Northwest  Moualain  Regioa»  Transport 
Airplane  Directorate.  Iflfil  Lind  Avenac 
SW.,  Ren  ton,  Wash^gton. 

Tnis  aiiieniDiKnf  Decomes  eflsctnra 

October  ZMSOR 

Issued  in  Renton.  Washingikn.  oa 
September  11, 199a 

Darrell  M,  PadHaai^ 
AcUngMamager  Jium^w*  Airphm 
Directantm.  Autiafi  OertifSeatiemStnix. 
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AhworthmMt  OlractlvM;  Boeing 
Modri  727  Sertoe  AkplanM 

Aomcv:  Federal  AviatkHi 
Administration  (FAA).  DOT. 
;  Final  nile. 


H—snr  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  727  series 
airplanes,  which  currently  requires 
ultrasonic  inspections  of  upper  body 
skin  bonded  tear  straps  for  disbonding. 
and  repair,  if  necessary.  This  action  also 
requires  repetitive  inspections  oi  repairs 
using  Mind  fasteners,  and  replacement 
of  bund  fasteners  with  solid  fasteners 
within  a  specified  threshold.  This 
amendment  is  prompted  by  the  FAA's 
determination  diat  repairs  made  using 
blind  fasteners  have  a  limited  fatigue 
life.  This  condition,  if  not  corrected, 
could  result  in  fuselage  skin  cracks  and 
subsequent  cabin  decompression. 
imcnvi  DATl:  October  29, 199a 
annwrHffl  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Nortiiwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington. 
POH  RNiTNai  mmmAVOM  contact: 
Ms.  Kathi  N.  Ishimaru.  Seattle  Aircraft 
Certification  Office.  Airframe  Branch. 
ANM-120S:  tdephone  (206)  227-277a 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  96055-4066. 
aUWlBMNTAIIV  mpomiation:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
81-17-07.  Amendment  39^191  (46  FR 
42252.  August  2a  1961).  applicable  to 
Boeing  Model  727  series  airplanes,  to 
require  repetitive  inspections  of  repairs 
using  blind  fasteners,  and  replacement 
of  blind  fasteners  with  solid  fasteners 
witfiin  a  specified  threriiold.  was 
pubUriied  hi  the  Fedetsl  Reglstar  on 
y^ril  25. 1990  (55  FR  17453). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consic^ration  has  been  given  to  the 
comments  received. 

One  comraenter  stated  that  it  is 
inappropriate  for  the  proposed  rule  to 
contain  a  repair  that  is  not  approved  by 
the  manufacturer  or  identified  in  the 
manufacturer's  service  bulletin  or 
structural  repair  manual  Specifically. 


the  commenter  noted  the  replacement  of 
%i-indi  blind  fasteners  with  %«-inch 
solid  rivets.  The  FAA  does  not  concur. 
The  reJMir  provided  in  paragraph  G.  of 
this  AD  was  coordinated  with  the 
manuisctnrer.  The  repair  is  simple 
anoi^-that  it  was  incorporated  in  the 
AD  instead  of  waiting  for  the 
manufacturer  to  revise  the  appropriate 
service  documents. 

This  same  commenter  further 
requested  that  paragraph  G.  be  clarified 
by  adding  a  reference  to  the  Boeing  727 
Structural  Repair  Manual  Subject  53- 
30^  paragraph  2JD..  Method  IV.  instead 
of  referring  to  the  service  bulletin.  The 
FAA  ccmcurs.  and  paragraph  G.  of  the 
final  rule  has  been  revised  aocoidingly. 

One  commenter.  a  Model  727 
operator,  stated  that  the  proposed  AD  is 
not  necessary  because  of  inspections 
this  operator  currently  performs  in  the 
crown  skin  area.  The  FAA  does  not 
concur.  The  FAA  has  determined  that  in 
order  to  ensure  the  integrity  of  the 
foselage  skin,  specific  inspections  of  the 
blind  fasteners  are  required  and  diat 
mandatory  replacement  with  solid 
fasteners  is  required. 

One  commenter  requested  that  the 
initial  inspection  of  the  blind  fastenen 
be  extended  an  additional  2,000  landings 
(or  at  the  next  "C"  check).  The 
commenter  referred  to  analyses 
performed  by  Boeing  which  showed  the 
load  transfer  is  nominal  for  tear  strap 
fasteners  and  much  lower  than  that  of 
the  lap  splices;  therefore,  safety  would 
not  be  compromised  by  ttie  delay  in  the 
inspection  time.  Another  commenter 
considered  the  inspection  requirement 
at  1,000  landings  as  overly  restrictive. 
Furthermore,  Boeing  requested  that  the 
life  limit  of  the  blind  fastenen  be 
extended  from  ihe  proposed  laooo 
landings  to  2a000  landings,  based  upon 
the  findings  of  the  analysis  and  survey  it 
conducted.  The  FAA  concurs.  Since  the 
issuance  of  the  Notice,  Boeing  surveyed 
ten  operatora  to  determine  their  in- 
service  experience  with  blind  fasteners 
used  in  tear  strap  repain.  Nine  out  of 
ten  operatora  responded  and  reported 
no  lost  or  loose  blind  fasteners.  In 
addition,  the  manufacturer  re-analyzed 
the  fatigue  life  of  bUnd  fastenen  used  in 
tear  straps;  the  analysis  showed  that  die 
life  limit  may  be  extended  to  20.600 
flight  cycles  in  certain  toeations.  Based 
on  in-service  experience  of  these 
airplanes  and  Boeing's  analysis,  die 
FAA  has  revised  the  final  rule  to  require 
the  hiitial  inspection  of  the  blind 
fastenen  within  34X»  landings  after  die 
effective  date  of  this  AD.  and  to  extend 
the  life  limit  of  the  Mind  fastenen. 
except  those  installed  at  the  tear  strap 
splice  locations,  to  20.000  landings. 


^  'Another  commenter  contended  that 
the  mlacameat  of  die  blind  fastenen  at 
3.000  undings,  as  proposed,  may  pose  a 
ligDi&jaBt  problem  for  some  operator 
^tb  Bewly^cquired  airplanes  because 
the  transferred  records  may  not  clearly 
indicate  the  date  of  installation  of  the 
blind  bstenen  cuirendy  on  the  airplane, 
in  which  case  extensive  disassembly 
would  be  required  to  replace  the  blhid 
fastenen.  The  commenter  proposed  a 
one-time  removal  of  blind  fastenen, 
followed  by  an  eddy  current  inspection 
to  detect  cracks,  reinstallation  of  blind 
fasteners,  and.  finally,  installation  of 
solid  fastenen  after  10,000  additional 
landings.  The  FAA  has  determined  diat 
the  one-time  replacement  of  blind 
fastenen  with  blind  fastenen  is  not 
necessary  if  the  threshold  for 
replacement  with  solid  fastenen  is 
increased.  After  careful  review  of  die  in- 
service  experience  of  these  airplanes 
and  the  analysis  done  by  Boeing,  the 
FAA  has  determined  that  blind 
fastenen  that  have  exceeded  the      . 
landing  threshold  can  be  replaced 
within  10,000  landings  without 
compromising  the  safety  of  the  fleet  The 
final  rule  has  been  revised  to  require 
replacement  of  the  blind  fastenen  that 
have  exceeded  the  landing  threshold 
within  lOOOO  landings  after  the  effective 
date  of  tUs  AD,  in  lieu  of  the  3,000 
landings  as  proposed  in  the  Notice. 

Another  commenter  believed  that  the 
life  limit  of  die  blind  fastenen  was 
arbitrary  and  requested  substantiation 
of  die  lOW)  flight  cycle  life  limit  The 
FAA  does  not  concur.  The  manufacturer 
performed  a  fatigue  analysis  of  the  blind 
fastener  installation.  The  FAA  used  this 
information  to  determine  that 
mandatory  action  was  required,  and 
furthermore  determined  that  blind 
fostenen  would  be  life  limited  to  laoOO 
landings. 

Two  typographical  erron  which 
appeared  in  the  Notice  have  been 
corrected  in  the  final  rule:  The  fastener 
identified  Incorrecdy  as  "BACRl5CEDe" 
has  been  changed  to  "BACR15CE6D"  in 
paragraph  G.  In  paragraph  F.,  method  IV 
has  been  changed  to  method  V. 

Paragraph  R  of  the  final  rule  has  been 
revised  to  specify  die  current  procedure 
for  submittHig  requests  for  approval  of  -  > 
an  alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  &e  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  <m: 
any  operator  nor  increase  the  scope  of 
the  rule. 


^        lliere  are  approximately  567  Model 
727  series  aiffilanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  450  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  16  manhoura 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $ttO  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operaton  is  estimated  to  be 
$288,00a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  tliis  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  smidl  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety.  I 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the  authority 
delegated  lo  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 198^;  and  14  CFR  11.89. 

839.13   [Amended] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-4194  (46  FR 
42252;  August  20. 1961),  AD  81-17-07, 
with  the  following  new  airworthiness 
directive: 


Boeing:  Applies  to  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-53-0082,  Revision  S,  dated 
November  9, 1989,  certificated  in  any 
cstegory.  Compliance  required  as 
indioBted.  unless  previously 
accomplished 
To  detect  delamination  of  the  upper  body 

skin  bonded  tear  straps  from  Fuselage 

Station  Z77  to  Station  1130.  accomplish  the 

followring: 

A.  Within  14  months  from  August  20, 1981 
(the  effective  date  of  Amendment  3&-4194), 
inspect  the  upper  body  skin  bonded  tear 
straps  for  delamination  from  the  upper  Iwdy 
skin  in  accordance  with  the  ultrasonic 
inspection  procedures  described  in  Boeing 
Service  Bulletin  727-53-0082.  Revision  3, 
dated  June  19, 1961;  Revision  4,  dated  April 
IB,  1962;  or  Revision  5,  dated  November  9, 
1969. 

B.  If  the  ultrasonic  inspection  required  by 
paragraph  A.  of  this  AD  reveals  areas  of 
delaminatioa  prior  to  further  flight,  inspect 
the  areas  for  corrosion  in  accordance  with 
Boeing  Service  Bulletin  727-53-0082,  Revision 
5. 

C  Perform  eidier  of  the  following  repetitive 
inspections: 

1.  Within  24  months  from  the  initial 
inspection,  reinspect  as  required  by 
paragraph  A  of  this  AD,  and  in  accordance 
with  the  following  schedule: 

a.  Repeat  inspections  for  Group  I  airplanes 
starting  with  Zone  I,  alternating  between 
Zones  L  U.  and  III  at  intervals  not  to  exceed 
24  montlis,  in  accordance  with  Boeing  Service 
Bulletin  727-53-0082,  Revision  3, 4.  or  5. 

b.  Repeat  inspections  for  Group  II  airplanes 
alternating  between  Zones  I  and  II  at 
intervals  not  to  exceed  24  months,  in 
accordance  with  Boeing  Service  Bulletin  727- 
53-0082,  Revision  3,  4,  or  5. 

c.  Any  strap  found  delaminated,  while 
inspecting  a  zone,  must  be  inspected  along  its 
entire  length  (e.g..  stringer  14R  to  stringer  14L) 
prior  to  fi^er  flight 

2.  Within  30  months  from  the  initial 
iiupection.  reinspect  Zones  I,  H,  and  if 
applicable.  Zone  lit  as  required  by  paragraph 
A.  of  this  AD.  Repeat  the  inspection  at 
intervals  not  to  exceed  30  months. 

D.  If  tear  strap  corrosion  is  detected  or 
bond  delaminations  exceed  the  limits 
specified  in  Boeing  Service  Bulletin  727-53- 
0082,  Revision  5,  prior  to  further  flight  repair 
in  accordance  with  the  service  bulletin. 

E.  If  tear  strap  corrosion  is  not  delected 
and  bond  delaminations  are  within  the  limits 
specifled  in  Boeing  Service  Bulletin  727-53- 
0082.  Revision  5,  perform  either  of  the 
following: 

1.  Repair  in  accordance  with  the  service 
bulletin  prior  to  huiher  flight 

2.  Reinspect  for  delamination  growth  and 
corrosion  at  intervals  not  to  exeed  24  months 
in  accordance  with  the  service  bulletin. 

F.  Repairs  or  modifications  made  in 
accordance  with  Boeing  727  Structural  Repair 
Manual  Subject  53-30-4,  Paragraph  2.a, 
Method  U  or  V;  or  Paragraph  2.D..  Method  OI: 
terminate  the  inspection  requirements  of 
paragraph  C.  of  this  AD  for  the  repaired  area. 

G.  Blind  fasteners  installed  in  accordance 
with  Boeing  727  Structural  Repair  Manual 
Subject  53-30-4,  Parapaph  2.0^  Mediod  IV, 


are  approved  as  an  interim  repair  only. 
Inspect  blind  fastener  repair  for  loose  or 
missing  fastener*  within  the  next  iJBOO 
landings  after  the  effective  date  of  this  AD. 
and  thereafter  at  intervals  not  to  exceed  2,500 
landings. 

1.  Replace  the  tear  strap  blind  splice 
fasteners  with  solid  fasteners  prior  to 
acctunulating  10,000  landings  or  within  the 
next  10,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

NolK  ^lice  fasteners  are  tlie  9  rivets  at  the 
terminating  end  of  a  tear  strap.  Each  body 
station  that  has  tear  straps  has  4  k>catiaiis 
where  the  tear  straps  terminate  with  9  splice 
rivets;  just  above  stringer  (S)  4L,  S-4R.  S-IQL. 
and  S-IOR. 

2.  Replace  the  remaining  tear  strap  blind 
fasteners  with  solid  fasteners  prior  to 
accumulating  20,000  landings  or  within  the 
next  10,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

In  skin  gauges  .063  inches  or  greater,  use 
solid  fastener  BACR15CEU).  In  skin  gauges 
less  than  .063  inches,  use  solid  fastener 
MS20470D6.  Replacement  with  solid 
fasteners  terminates  the  inspection 
requirements  of  this  AD  for  the  repaired  area. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  CerUfication  Office  (ACO). 
FAA.  Northwest  Mountain  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  *vill  then  forward 
comments  or  concurrence  to  the  Seatde  ACO. 

L  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  tvith  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  abeady  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
S.W.,  Renton,  Washington. 

This  amendment  supersedes 
Amendment  39-4191,  AD  81-17-07. 

This  amendment  becomes  effective  on 
October  2a  1990. 

Issued  in  Renton,  Washington,  on 
September  11, 1990. 

Oamll  M.  Pederaoa. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrlce. 

[FR  Doc.  90-22286  Piled  9-19-80;  8:45  am] 
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alliUdbs'snvcBsiigeaw  puuita  for 
certbnr  PidKuuy  an  wujfs;  Jet  ujuttos,  or 
diracf  rouftoi  flor  niuefra'  niiuiiiuin  bt 
maximuB^CB  route  authorized  nv 
altUtad^ispMsaAadl  IkwRgntetaiT 
ac&tts  fwiferf  b«eaiue  el  dMi|ge» 
occun&ig'firllle  Nbtfoaeii/linpeee' 
SystfeiK  TncwcnuigMaie'desigiHUi'ttt 
provide  ferfle  mSe  ancf  difaiient  naeof 
the  navigaUv  akspase  luider  insteBnsnt 
condMoiiS'  itr  t&S'  alfccttot}'  areas: 
O  ATCS:  E^^ve:  October  JS,  tdBtt. 


BraBBlk||ftS&-4aB|.Te«hiiieaLBsapaBS 
Divian«.Ffi^  Slandaads  S6Fwe«». 
FediBiatitiriartan.AdnMniateatMKk  aOB) 
IndepcMtanat  AmmMi.  9M^, 
Waattngto^  DC;2IIGBt;  telqilMiier  (ZK); 
287-a277. 

supnHHMamrMraMMi 


MTMraMMaflHC  lAw 

^topnCa&aitiMfPadtBBll 
Avitfri«naijiiiitfiiiia|t»CP«pt8^ 
amaidki.HHpcBdli  orrevebesiBK 

iiMMHrfaa  pw iin  tiir  oparaliimatfatt 

aircmfti  im  if  lii)it  omr  ft  spacffiai  BnUe 


or  any  portiiMi-  of  t&af  rauM,  as-  weUt  •• 
the  chaiigeoverpQ»trgCiWft);ibr 
Federal-  akwaysr.  ipt  routes^  or  dfrecC 
routes  aapwacmtiediin  pa£CS5^T&«: 
specified  IFRalititndiM.w&an  —act  ift 
conjunction  with  the  prescsihsdi 
chaii§^o«ti  vomtefiar  tiMMS  Boutea^ 
ensure  HMwipilinii  nirt  nnwffBinr  titair  is. 
adeqpa*  farsafc  BS^tvpemtamumaad 
free  of  f»equ6ncy  interference.  Th» 
reawmv  and  cireumstances  wUeft^  eieatle 
the  need  fin*  tttis-amendinent  invotVe 
matteEa.  offl^  saiets^  operalfanat 
efiicieney  ilk  tfae  NadMoL  Ainpaca 
Syat«B(.  anA  aic  Belated  t»  puMitihed 
aeronaiitfnafc  efc»te  tiwt  mr  eaaenfidl  te 
the  oaa*  nri  pcovMb  far  t6r  safe  and! 
efRcrenf  use'  of  tKc'  m  vignbie  airspaes; 
In  addition,  those  various  reasons  oe 
circumstances  requite  makiiag  this 
amendboanC  effective  befiora.  the  next 
scheduled  cbaeting  and  pubUcatiiQik  data 
efi  tlM-  fli^tt  infannation  to  assure-  ilft 
timely  availability  to  the  user.  The 
effKtfw  datiff  oC  Aia  amembnent  Mfieets 
those  considerations.  In  view  of  dte' 
close  andiimne^iatV'relatfonship^ 
between  tfiese  regul^t0r]r  changes  and 
safety  fn  air  eemmerce..  I  fiiad.  tfcat  natiisa 
and  payicpmceduoe  before  adoptiBg 
this  aaMiubnesI  ane  omesesaafy,, 
impmeliBabiav,  and  eaatmcy  ttt  the  piiUic 
iiiCercat  Mid  tfeat  goad  casseexis^  far 
making-  the  amendhien%  effective  in  fes* 
tftairSe'dais;. 

The  FAA  haa  determined  thai  this 
regofattas  OB^i  inaohiasi  an  established 

body  of  technical  regutefioasfbr which: 
freqpenr  and  lontShe  amendtnentis  ara 


neceaaaay  tteSeepi  dteoii  opontiaBaMlr 
currentLllt.t&KBefaBe— (i>)'aBafea'*nniaff 
rule"  uadei  Bxaciitf«a:ekier  1i22»  ((t^iv 
not  a  "aigpScaBimle''  uaderDOT 
Rcgpiaraiv  Micsea  and  Ptaeedbiie»  (Mt 
FRllflQMt,Febrnary2S«  lNO)t  aad^l 
doas.  aatt  wanwU  iiayaiiatiaB' ^  a 
re^datacy  avalnationf  an  the  antieipaled 
impact  ia-  an  minimal  Fos  tba  saaaa 
reason«tliie;FAA.cestifies  that  this 
amendment  will,  not  hava  a  sifloificanlf 
economic  impact  on  a  substantial 
number  of  small  entities  ondes  the 
criteria  of  Ae  Reguiiatoiy  F!bxibilft5f  Act 

lial  af  Suhiaate  wMCFR  Paerab 

AiixraA,  Airspace. 

Issued  in  WiisRingtoiiv  DC  on  September 
13,19i0. 

Daniel  C  BiBaudettB, 
Director.  FUgAcSUmclafdtStrvice.. 

Adi^HsB  atfiha  AnwaAsaafc 

Accordingly,  par9uatt#ta  tfte  autftarRy 
delegated  to  me  by  the  AdiniiiiiBtkQtoi!; 
part  95)o£tia  Vederal  AvJatioD' 
R^pdatians  lOiC  cm  park  96|  isi  amendiid: 
as;  {mows  effective  at  O0tt  GMI: 

PART  ft5.-(AliEN0ED]! 

1.  The  authority  citation  for  part  96. 
continoes  tareadosfblfows: 

Authodis:  4SbU.Sill3«8..t354..aBd  lSia4a 
U.S.C.  ieB(8J.(}le«ised  Pub.  L  97-«4a.Ianuar]{ 
IZ ISB^  andlYCPR  rr.4S(b}(2): 

2.  Part  95  is  amended  ta  read  aft 
follows:. 

BiujMa  cooa«siei  is  m 
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inEVISK>IIS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  A  CHANGEOVEt  POINTS 


FROM 


tt 


TO 
5.1001  DMia  ROUffS-U-S. 


MEA 


wn,  ocroia  it.  i99o 

ntOM 


TO 


TOBBin 


§95.6002  VOR  n)BAL  AKWAY  2 
B  AMBMDTO  SIAO  M  MIT 


BELLAIRE,  OH  VO«TAC 
BINGHAMTON.  NY  VORTAC 

CAAABRtOCE.  NY  VORTAC 

CARMEL.  NY  VORTAC 

GEORGETOWN,  NY  VORTAC     VASTS,  NY  HX 


SAQCY.  WV  RX 
GEORGETOWN,  NY 

VORTAC 
GLENS  FALLS.  NY  VORTAC 
ANOIE.  a  FIX 


3500 
3900 


GROTON,  a  VOt 

*1500-MI0CA 
HUT  Hf>W  VORTAC  105  & 

HCM  VORTAC  134 
UB8R.  WV  FIX 


MONTEBEUO,  VA  VOR/ 

OME 
MORGANTOWN,  WV 

VORrAC 
NORWICH,  CT  VORTAC 

PATUXENT,  MD  VORTAC 

REVLOC,  PA  VOR/DME 

SYRACUSE,  NY  VORTAC 
VIA  SYR  VORTAC  357  & 
YGK  NOB  178 
'2300    MpCA 


3800 

2600 
3900 

FUB8,  aFiX  *2000 

MAA-)7500 

HOPEWELL,  VA  VORTAC  2000 


MISSOULA,  MT  VORTAC 
*8900-M0CA 

GARRI,  MT  FIX 

*9200  •  MOCA 


DRUMAAONO,  MT  VOR 
HELENA.  MT  VORTAC 


MEA 


MOOOO 
•9900 


995.6009  VOR  RDBAL  AIRWAY  9 

tt  AMMPB  TO  RIAD  M  Mir 


CLARKSBURG,  WV  VOR/ 
DME 


3100 


EUINS,  WV  VORTAC 


MAA-17500 
6600 


3800 


GILMORE.  AR  VOR/OME 

•2300 -MOCA 
MALOEN,  MO  VORTAC 


MALDEN,  MO  VORTAC 


INT  AGC  VORTAC  237  & 

EWC  VORTAC  190 
lAFAY.  Rl  FIX  2000 

MAA-17500 
INT  PXT  VORTAC  172  &  2000 

ORF  VORTAC  008 
GRACE,  PA  RX  4000 

IMAA- 17000 
U.S.  CANADIAN  BORDER 

•3000. 


FARMINGTON.  MO 
VORTAC 
FARMINGTON,  MO  VORTAC     GLASS.  MO  RX 


§95.6010  VOR  FBMatAL  ARWAY  10 

B  AMBMD  TO  KAO  M  PART 


•3000 
3000 
3000 


Alt 


§915.1001  DIREa  ROUTES-U.S. 


ATiANnciouns 


IS  DBITS 


STAFF.  KS  RX 

HUTCHINSON,  KS  VORTAC 

3800 

EMPORIA,  KS  VORTAC 

NAPOLEON,  MO  VORTAC 

3100 

NAPOLEON.  MM)  VORTAC 

KIRKSVILLE.  MO  VORTAC 

•3000 

•2700 .  MOCA 

KIRKSVILLE,  MO  VORTAC 

LOAMY,  MO  RX 

•3000 

•2700  -  MOCA 

tOAMY,  MO  RX 

BURLINGTON.  IA  VORTAC 

•2700 

•2200 -MOCA 

§95.6012  VOR  FDBIAL  ARWAY  12 
B  AMMRB  TO  lEAB  M  PART 


MINOW.  R.  RX 

•1200 -MOCA 
EPSON,  a  RX       , 

•1200  •  MOCA 
SALTO,  H.  RX       ^ 

•1200 -MOCA 
MARQ.  FL  FIX 

•1200 -MOCA 
COOK.  FL  NOB 

•1500-MOCA 


Ase« 


MINOW,  FL  RX 

•1200 -MOCA 
EPSON.  R.  FIX 

•1200 -MOCA 
SALTO,  n  RX 

•1200  -  MOCA 
AAARO.  a  RX 

•1500-MOCA 
COOK,  a  NOB 


EPSON,  a  RX 
SALTO.  a  RX 
AAARa.  a  FIX 
COOK,  a  NDB 
URSUS,  BF  RX 

B  AOOO  TO  READ 

EPSON,  a  FIX 
SALTO,  a  RX  - 

MARa,  a  RX 

COOK,  a  NOB 
UR^S,  BF  FIX 


•7000 
•4000 
•2300 
•2000 
^3000 


WICHITA.  KS  VORTAC 

•INOIC,  KS  RX 

3600 

•4000  -  MRA 

EMPORIA,  KS  VORTAC 

NAPOLEON,  AAO  VORTAC 

3100 

NAPOLEON,  MO  VORTAC 

•OaAM,  MO  RX 

3000 

•4000 -MRA 

JOHNSTOWN,  PA  VORTAC 

POLLS,  PA  RX 

6000 

POLLS.  PA  RX 

LOMON,  PA  RX 

13000 

lOMON.  PARX. 

HARRISBURG.  PA  VORTAC 

5000 

§95.6013  VOR  FDERAL  AHtWAY  13 
B  AMBm»  TO  KM  M  PART 


BOYLE.  AR  RX 

•2900-AAOCA 


RAZORBAa,  AR  VORTAC       ^3500 


•7000 
•4000 
•2300 
•2000 
3000 


§95.6031  VOR  FDOAL  AKWAY  31 
B  AMBBB  TO  HAS  M  PART 

•MORTO.  PA  RX 

SEUNSGROVE,  PA 
VORTAC 


HARRISBURG,  PA  VORTAC 
•5000    MRA 

MORTO.  PA  RX 


3000 
5000 


SMTO 
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99S.MIS  vol  ROBML  iUmVAY  45 


OlARtfSTON.  WV  VORTAC      HENOfRSOM.  WV  VORTAC        %00 

§95.M47  vol  PEDBUt  AKWAV  47 

tt  AMMMi  W  MM  n  IMI 


S9S.4120  VW  FDOML  AKWAY  120 
B  MOnD  TO  BW  M  rOT 


MUUANRASS,  K)  VORY 
DME 

*16000-MitA 
••9200 -«WCA 


•OiARL.  MT  FIX 


ettiWW.  M  VOItyOME 


OynSBURG.  TN  VORTAC         2S00 


§9S.«063  vol  IDiMi  AMWAY  63 
B  MMMi  10  BM  M  Mil 

NASHC.  MORX 

GAMPS.  ARHX                      «Uf.MOftX 
BARTI.  MO  RX                       6I8SII.  MO  RX 

3300 
3000 

i95.60M  vol  HDBMi  AMWAY  M 
B  uumn  w  HAD  w  rAn 

N0RTM8RO0K,  tt.  VORTAC       •KWti.  tL  RX 
•4000 -MRA 
••1900  -  MOCA 


|fS.t096  vol  FDBAL  iUtNAY  M 
B  AMOan  IQRMBRTMW 


HARRISON.  AR  >MR/DME        VUO.  AR  RX 

ffS.«161  vol  FDOAl  AKWAY  161 
B  AMBMB  TO  HW  M  MV 


••2500 


OUFFA,  IX  RX 


l>OU(A.TXRX 


^.6197  vol  FDOAL  AKWAY  187 

B  AMBRND  10  lUO  M  PART 


GRAND  JONaiON,  CO             •TESSY.  CO  RX 

FORTWAYK.il  VORTAC 

•VnOCV.OHRX 

2S0O 

VORTAC 

•7000 -MRA 

•t0500-MRA 

WOCKY.  OHRX 

WATERVHIF.  ON  VOR/ 
OME 

2S00 

•)0700  -  MCA  TESSY  F0(.  N  8ND 

§95.6098  vol  FEDOAl  AKWAY  98 
B  ummm  to  tua  mna 


$95.6194  vol  FEDOAL  AilWAY  194 
B  AMBOD  IT  AOORN 


DAYTON.  OK  VOR/OME           NOBS.  OH  RX 

3000 

MINES.  OH  nx                        •WOOCY.  OK  RX 

7000 

•7000    MRA 

•7000  •  MCA  WOCKY  RX.  S  BNO 

,_. 

WOCKY.  OH  FM                       fiONS.  OH  F0( 

10000 

•4000 -MRA 

•10000- MCA  nONSFiX.  S  BNO 

nONS.  OH  F«                        MtZAR.  M  tfH 

3000 

$95.6101  vol  raaud.  ahway  101 


§95.6206  vol  FDOAL  AKWAY  206 

B  AMBMSD  TO  KM  M  PARI 


REAPS.  lOHX 
HAHEY.  N)  NOB/DME 


NAUEY.  10  NOB^DME 
SQU)E.I0nX 


8600 
8600 


NAPOtiON.  MO  VORTAC 
•2700-MOCA 


§95.6115  vol  raOMk  AKWAY  115 


§95.6231  vol  ra«Al  AKWAY  231 
B  AMBRND  10  KAO  M  PART 


Mcn 


M3000 


§95.6132  vol  n«AL  AKWAY  132 
B  AMBBB  10  HAO  M  PART 


SPRINGRBD.  MO  VORTAC        3000 


§95.6140  vol  FDBtAL  AKWAY  140 
B  AMBMD  TO  KAB  M  PART 


CRESTVIEW.  ft  VORTAC 


PIGOtt.  AtFM 


2S0O 


CHARt.MTRX 

•9500-AIOCA 


SKOn.  MT  RX 


3000 


3400 


10000 


SCURRY.  IX  VORTAC 

TEAKY.  TX  RX 

•2300 

•1700 -MOCA 

1EAKY.  TXFIX 

COUEGE  STAT«N.  TX 
VORTAC 

•4000 

•1900 -MOCA 

COUEGE  STATKW.  TX 

FRARt.  TX  m 

2000 

VORTAC 

PRARI.  TXFOt 

SEAtY.  TX  RX 

3500 

SEALY.  TXRX 

HOBBY.  TX  VOR/OAAE 

2000 

KtRKSVtLLE.  MO  VORTAC        ^3000 


>I3S00 
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38871 


FROM      i  TO 

§95.6234  vol  OOOM,  AKWAY  234 
B  AMBttfO  TO  READ  M  PART 


BYWAY,  KSFI) 
GABIE.  KS  RX 


GABIE.  KS  RX 
HUTCHINSON.  KS  VORTAC 


§95.6276  vol  FDBtAL  AKWAY  276 
B  AMaM»  TO  READ  M  PART 


RASHE.  PA  RX 

•5000  -  MRA 
MORTO.  PA  m 


11 


•MORTO,  PA  RX 
RAVINE.  PA  VORTAC 


§95.6303  VOR  FEDOAL  AKWAY  303 

B  AMENOB)  TO  READ  Ml  PART 


BLIMP.  AR  RX 


§9S.634S  VOR  FEDERAL  AIRWAY  345 

B  AMENDED  TO  READ  Rl  PART 


HAYWARO.  Wl  VOR/DME        ASHLAND,  Wl  VOR/DME 
•2900 -MOCA 


§95.6437  VOR  FEDERAL  AIRWAY  437 
B  AMBIOB)  TO  READ  IN  PART 


PAHOKEE,  R.  VORTAC 


MELBOURNE,  FL  VOR/ 
DME 


ROM 
§95.7053  JCT  ROUTE  NO.  53 

ELLWOOD  pTY.  PA  VORTAC 
§95J1S|  JET  ROUTE  NO.  152 


JOHNSTOWN.  PA  VORTAC 


MEA 


4300 
3800 


FROM  TO  MEA 

§95.6484  vol  FEDERAL  AKWAY  484 

B  AMBBB  iV 


HAHEY.  ID  NDB/DME 


KINZE.  10  RX 


8600 


4000 
4000 


MYTON.  UT  VORTAC 
•13000  -  MRA 
••9000  -  MOCA 
WINDO.  UT  RX 


B  AMBH»  TO  READ  IN  PART 

•WINDO,  UT  FIX 


GRAND  JUNQION,  CO 
VORTAC 


••10500 
10500 


§95.6532  VOR  FDB(AL  AIRWAY  532 

B  AMBCB)  TO  READ  Rl  PART 


FORT  SAAITH,  AR  VORTAC         2700 


BLIMP,  AR  RX 


FORT  SMITH,  AR  VORTAC         2700 


§95.6571  VOR  rOOAi  AIRWAY  571 
B  AMB«B  TO  READ  M  PART 


•3400 


LEONA,  TX  VORTAC 
TEAKY.  TX  FIX 

•1700  -  MOCA 


TEAKY,  TX  RX 
SCURRY,  TX  VORTAC 


2300 
•2300 


§95.6574  VOR  FB>ERAL  AKWAY  574 
B  AMBRND  TO  READ  Rl  PART 


2000 


DAISEHA,  TX  VORTAC 


BEAUMONT,  TX  VORTAC 


2300 


TO 
B  AMBBB  TO  OEIETE 

U.S.  CANADIAN  BORDER 

B  AMBBB  TO  READ  Rl  PART 

HARRISBURG.  PA  VORTAC 


MEA     MAA 


18000   45000 


18000   40000 


BEST  COPY  AVAILABLE 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 

CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


FROM 


JOHNSTOWN.  PA  VORTAC 


HARRISBURG.  PA  VORTAC 


LA  eUAROlA.  NY  VOR/OME 


NARRtSBURG,  ?A  VORTAC 


lA  GUAROrA^  NY  VOR/DME 


LA  GUARDtA.  N¥  VOR/DME 


V-12 

8  AMBMD  TO  KAB  M  MRT 

HARRISBURG.  PA  VORTAC 
V-41 

B  AMBOO  IV  AB0M6 

SEUNSGROVE,  PA  VORTAC 

V-433 

B  AMOmD  TO  READ  W  Mir 

BRIDGEPORT.  G  VOR 

V-469 

B  AMBBS  TO  READ  IN  PART 

OUPOHT.  DE  VORTAC 

V-475 

B  AMENOB)  TO  REA»  M  PART 
BRtOGIPORT.  a  VOR 

V-487 

B  AMB«»  TO  REAB  M  PART 
BRIDGEPORT.  Q  VOR 


OtSTANa 


«2 


19 


32 


■    1     ..'V  . 


EROM 


JOHNSTOWN 


HARRISBURG 


LA  GUARDtA 


HARRISBURG 


LAGUARDIA 


LAGUAROIA 
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fl9M 


§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


CHANGEOVER  POINTS 


TO 


OlSTANa 


FROM 


i-ISt 


JOHNSTOWN.  PA  VORTAC 


B  AMOaa  TO  RB>B  W  PART 

HARRISBURG.  PA  VORTAC 


62 


JOHNSTOWN 


(FR  Doc.  90-22296  Filed  9-19-90:  S:45  am] 
WUMO  CODE  4f  ID-19-C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdroinWration 

21CFRPart440 
(Oock«llla90N-02411 

AntMotic  Drugs;  Ptnlcnin  Q 
Potassium  InlMUon 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

Acnowe  Final  rule. 

auMMAitv:  The  Food  and  Drag 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  dosage  form  of  penicillin  G 
potassium,  penicillin  G  potassium 
injection.  The  manufacturer  has 
supplied  sufficient  data  and  information 
to  estabUsh  its  safety  and  efficacy. 
DATCK  Effective  October  22, 1990. 
Written  comments,  notice  of 
participation,  and  request  for  hearing  by 
October  22, 1980;  data,  information,  and 
analyses  to  justify  a  hearing  by 
November  20. 1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Managemmt  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rod(ville,  MD 
20857. 

FOR  nniTHBi  MFOmiATION  CONTACT. 
Peter  A.  Dionne.  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600     - 
Fishers  Lane.  Rockville,  MD  20857, 301- 
443-4290. 

SUPPiSMENTARV  MFOMiATICN:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U3.C  357).  as 
amended  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  ot 
penicillin  G  potassium,  penicillin  G 
potassiimi  injection.  The  agency  has 
concluded  that  the  data  supplied  by  the 
manufactaier  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  part  440  (21  CFR 
part  440)  to  provide  for  the  inclusion  of 
accepted  standards  for  this  product 

L  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Tber^ore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


rUiBg. 


ILI 
Olijavuuiis 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
>  approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  PDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore, 
becomes  effective  October  22, 1990. 
However,  interested  poaoBs  may,  on  or 
before  October  22, 1990.  submit 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  October  22, 199a  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  November 
20, 1990,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  U  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(8)  who  request(s)  the 
hearing,  making  finc^ngs  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
doounent  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
conunents,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 


prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  440 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  440  is 
amended  as  follows: 

PART  440-PENiaUJN  ANTIBIOTIC 
DRUGS 

1.  The  authorify  citation  for  21  CFR 
part  440  continues  to  read  as  follows: 

Authority:  Section  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

2.  New  S  440.80  is  added  to  subpart  A 
to  read  as  follows: 

§440J0   Panicttlin G potassium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality 
and  purity.  Penicillin  G  potassium  is 
potassium  3,3-dimethyl-7-oxo-6-(2- 
phenylacetamido)-4-thia-l- 
azabicyclo[3.2.0]heptane-2-carboxylate. 
It  is  so  purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  1,440 
units  and  not  more  than  1,680  units  per 
milligram. 

(ii)  Its  loss  on  drying  is  not  more  than 
1.5  percent. 

(iii)  The  pH  of  an  aqueous  solution 
containing  60  milligrams  per  milliliter  is 
not  less  than  5.0  and  not  more  than  7.5. 

(iv)  Its  penicillin  G  content  is  not  less 
than  80.8  percent  and  not  more  than  94.3 
percent. 

(v)  It  is  crystalline. 

(2)  lo^///^.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  test  and  assays  on  the 
batch  for  potency,  loss  on  drying,  pH, 
penicillin  G  content  and  crystrallinity. 

(ii)  Samples,  if  required  by  the  Center 
for  Drug  Evaluation  and  Research:  10 
packages,  each  containing 
approximately  300  milligrams. 

(b)  Test  and  methods  of  assay— {I) 
Potency.  Proceed  as  directed  in 
S  440.80a(b)(l). 

(2)  Loss  on  drying.  Proceed  as 
directed  in  §  436.200(b)  of  this  chapter. 

[3)pH.  Proceed  as  directed  in 
9  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  00 
milligrams  per  milliliter.  % 


(4)  PenidUin  G  content  Proceed  as 
directed  in  }  436l316  of  this  chapter. 

(5)  Crystallinity.  Proceed  as  directed 
in  S  436.203(a)  of  this  chapter. 

3.  New  1 44a2B0c  is  added  to  subpart 
C  to  read  as  follows: 

S  440.280c   PanlcWn  Qpotaisiuni 


(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Penicillin  G  potassium 
injection  is  a  fit)zen,  aqueous,  iso- 
osmotic  solution  of  penicillin  G 
potassium  which  may  contain  one  or 
more  suitable  and  harmless  buffer 
substances  and  a  tonicify  adjusting 
agent.  Each  milliliter  contains  penicillin 
G  potassium  equivalent  to  20,000, 40,000, 
or  60,000  units  of  penicillin  G.  Its 
penicillin  G  content  is  satisfactory  if  it  is 
not  less  than  90  percent  and  not  more 
than  115  percent  of  the  number  of  units 
of  penicillin  G  that  it  is  represented  to 
contain.  It  is  sterile.  It  is  nonpyrogenia 
Its  pH  is  not  less  than  5.5  and  not  more 
than  8.0.  The  penicillin  G  potassium 
used  conforms  to  the  standards 
prescribed  by  §  440.80(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 

S  432.5  of  this  chapter.  In  addition,  this 
drug  shall  be  labeled  "penicillin  G 
potassium  injection". 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  i  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  penicillin  G  potassium  used  in 
making  the  batch  for  potency,  loss  on 
drying,  pH,  penicillin  G  content  and 
crystallinify. 

(B)  The  batch  for  penicillin  G  content 
sterility,  pyrogens,  and  pH. 

(ii)  Samples,  if  required  by  the  Center 
for  Drug  Evaluation  and  Research: 

(A)  The  penicillin  G  potassium  used  hi 
making  the  batch:  10  packages,  each 
containing  appropumately  300 
milligrams,         I 

(B)Thebatchi' 

[1)  For  all  tests  except  sterility:  A 
minhnum  of  10  immediate  containers. 

{2)  Vat  sterilify  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay.  Thaw 
the  sample  as  directed  in  the  labeling. 
The  sample  solation  used  for  testing 
must  be  at  room  temperature. 

(1)  Penicillin  C  content  Proceed  as 
directed  in  S  440.280b(b)(l)  of  this 
chapter,  except  use  the  thawed  solution. 

(2J  Sterility.  Proceed  as  directed  in 
S  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 


(3)  Pyrogens.  Proceed  as  directed  in 

§  436.32(a)  of  this  chapter,  except  inject 
a  sufficient  volume  of  the  undiluted 
solution  to  deliver  20,000  units  of 
penicillhi  G  per  kilogram. 

(4)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  the 
undiluted  solution. 

Dated:  August  29, 199a 
Sammie  R.  Young, 

Acting  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  90-22204  Filed  9-19-90;  8:45  am] 
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21  CFR  Part  444 

[Docket  No.  MN-02391 

Antibiottc  Drugs;  Amikacin  Sulfats 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Fmal  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  bulk  form  of  amikacin,  amikacin 
sulfate.  The  manufacturers  have 
supplied  sufficient  data  and  information 
to  establish  its  safefy  and  efficacy. 
dates:  Effective  October  22, 1990; 
written  comments,  notice  of 
participation,  and  request  for  hearing  by 
October  22, 1990;  datei.  information  and 
analyses  to  justify  a  hearing  by 
November  20, 1990. 
addresses:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane.  Rockville,  MD 
20857. 

PON  FURTHER  INPORMATKNI  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
•Fishers  Lane.  Rockville,  MD  20857, 301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  bulk  form  of 
amikacin,  amikacin  sulfate.  The  agency 
has  concluded  that  the  data  supplied  by 
the  manufactiuers  concerning  this 
antibiotic  drug  are  adequate  tb  establish 
its  safety  and  efficacy  when  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  part 
444  (21  CFR  part  444)  to  provide  for  the 
inclusion  of  accepted  standards  for  this 
product 


Enviroomental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Conunents  and  Filing 
Objections 

This  final  rule  aimounces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore, 
becomes  effective  October  22, 1990. 
However,  interested  persons  may,  on  or 
before  October  22, 1990,  submit 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  hidividuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  ^anch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 
On  or  before  October  22,  ig9a  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  November 
20, 1990,  the  data,  information,  and 
analyses  on  whicb  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  am>ears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
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document  and  filed ' 
Mansf^eienl  Bkvsch. 

Tbe  proeeduBM  aikin^t^manatA 
governing,  t&ii  (MdiEA.&nfidCics.aff 
pacticipelMii.  and  DMyieat  fiu  hearings  a 
submfssum  Q£dBta;..infhnnatinn..amf. 
analsfsaa  ta  jfiMlS^  abeagiHg..otfiisr 
conmoila..  ud^graak  or  disudCof  •■ 
hearing  are  contained' ii^Zl  CFK314.3QQ. 

All  submissions  under  this  order,, 
except  fordtate  and  iefcmntfoiK 
prohibited  from  public  disclesuivaad^ 
21  U.S.C  saifikot  1»  U.SXL1905,  Buy  be 
seen  ija.the  Dockets  Management  Bcaash. 
between  Sajn.  andKpja^Rftndbs 
through  EHdeifv 

List  of  9iApKteiBl»CnBPsitt4M 

Antlbioties. 

Therefiare;.  aDAr'AeBHtanif  Vaedt 
Drug,  andt 

authority  dfehgatB^t«i«< 
of  Food  aiutOn8M.21  aHLjmt*mm 
amended  ae  {bfloMK 

PABT  44«-OU60SACCUAiiiBE 
ANTlBldTl&OBUGS 

t,  Tbe  antboiAjr  ciMfan  ftjr  21 CER 
part  449*  continasr  ta  readT  as'  ftiHuwa: 

Authority:  Sadion  SflK  olthe  EadflBsl  Fosd: 
Drag^aad  ConetiiBAflt^  VSjC  3S7|. 

2;.Ne«r  1 4i*7  ia  oAfad  tB  sabpaitt  A 
to  readtaKfatteiinc 


1444.7 

(a)  Reqfaruaenta,^emii0gati(m    (;^( 
Standaait.  afidantitjf,,  attmifin,  qfuditj^ 
andpuafy^  Anilnda  aailiate  is-  te 
sulfate  sail  of  D-ttzsptBiBina„ fr^anaaor 
3-de«i9-«-Z]UgliiGamxaiios]|i(lr€^^ 

amina>»4soiq»  e  fl-^wmpgiaaasyK^ 
4)l-JV*-ft-amiae>a>liydrBxy-lirea(altetMi;^ 
2-datmjt-J(^  Itikse  gutifieAaBd  dtiedl 
that: 

(itKeB<tfeMyientleaetiinn6Z4> 
micregraine>  oodlaefc  1 


tinhirdmis  ftiiMs  if  Ihi  ■mlnr-inf-airf 
araJkaoH  te  sylAuric  aeidi^WOi)  iftleZ: 
and  icnofeleaetliaB  8Bli  ■kregimeM.gwt 
not  mwe  thaui  801  leis  wigie— i  per 
iiimiiliiM  ■!  ■  iiehtdiiBiiahiiiii  if  Ihii 
molar  rattoeCaMkadft  t»SUQl  ieiklJi. 


W  Itskise  eo-dfesiiiVifteelr 
13.0<pBseaBtu 
P)<'lhepH'el 


suBafe  fee  Bdffi&Mr  is  aeiftl 

amtaa*] 

of< 

than  IU)aadiiie«BBHtiHelJlif  tic 

molar  ratio  of  auinsiBtB'ttafkiaiaA 

(i»yitgfaw»iepiMiliw  JinMftBtitt^ 
amikacinu 

(Vj[  Its  vesi^Re  ew  t^niveo  le  vss  mofv 
thsM  1.9psvBeiifc 


(yi)iBfei  spesifferottodov  i»eetleasi 
than  Hi^Tar-aiidiiiaCiiwie  Iftan  +M^  em 
the  anigdSeeaibanS.. 

(vii)  It  imarfa*aBta»L 

(2)  Labelmg.  lishetthKraksEBdlm 
accordance  wttit  the:  raqaiseiiieiits  af 
S  432.5  oiMedBirtas. 

(3)  Requests  for  certifirmtimaimaplktr^ 
In  addition  to  compli(iag.iiiilh.the 
requirements  of  %  431.1  of  this  chapter, 
each  such  request  shall  contaih: 

P)' Results  of  testfe^  and  assess  on  the 
batch  for  potency,  Toss  on  dtyiiig,.  pH, 
identity;  resfdbe  on  ignilion-,  speciffar 
rotation,  and  crystallinity. 

pij  ocAiptes^  It  reqtttreQ*  ey  me*  ^>efifeP' 
for  Drug  Evaluation  and  Research:  la 
packages,  each  containing 
approximately  500  miUfnoMk 

(b)  Tests  and  methods  of  assay— {^l): 
Poteneyn  ffHBeed  asahaestadi  itt 
%  436.216  of  this  chapter,  using  a  25- 
centfanetef  by  ♦.ff-anHteieterxoftmin' 
packed  with  irregular  5-microh 
octadecyl  hydrocarbon  bwdbdl  siliSat: 
thermostaned  at  3a  *C  an  ul&avfotet 
detection  system  operatbig  at  a 
wavetengft  or34lf  nanometers;,  a  fibw 
ratrnete»:eedhig-ze>nriffi8lfers  per 
mimtiB,  a  ehert*  speedr  or  iv-ceniiBieler 
per  raiinite  ^e-  diait  speed  ie  increased 
to  5.0  centfanefsrs' per  mtnofr  to*  obtain' 
cfaromstograms  used*  rv  pefflinnence* 
parameter  dteteiniinaUuHS  J,  andai 
known  in|eeti0aeaAuBebetwteii>lK9 
and  30  J)  microiitas.  Us  HiiMew  times:  efl 
anikasiiis  md  kanaqjteus  aae  abeol  IS 
and  IS  minatesv  respeettwa^K.  ReagsatSt. 
working  standard: sefaliaiv  sanplfc 
solution,  resolution  testi  seihtfiiin.  sjiatem; 
suitah&ty  lequisaMntaih  aodi 
calculatnma  areaefeiiaiwe' 

(^);  Ae^0ej}to<-4A4  Lapemxat  2.4^ 
trinitrobaiaeaemJjfhaiue.  aadstkttkim. 
Dissolve  1.0  gram  of  2,4,6- 

f|nn»trohonT«>ni>«iilpliniiii>  nnitiinlOn 

milliliters  of  distiOed  water. 

(B)  OjQZMpaOisMwindlBjfcBvgfin 
phospbatlB.  DfssolVa  217Zpams.af 
potassium.  dihydoogcD  phosphate  in  OQD 
miDUiters  of  distilled  water  and  mix  tb 
dissolve  the  solid.  Dilute  to  UXXT 
mfflffiters  vrittk'diBtfllbdwBtfer'and'nix.. 

fCyNfybif&pHaae.  MbrftflEAf 
potassion  dthytlmgm  pftospAatr  and' 
metheneil  nigh  pernjmance  Hqeitfi 
chiuuntugrephy  feegeul'giadta  (ZRTS  b^ 
volume^:  Adjasf  tftepHte  ft5>witlr(K4Sflf 
potassium  Ikf  i&UAidb..  Fflterllke  maoiie 
phase  tbiuugh  e  suiluble  glese  nilei'  oi 
eqnvBfcnl!  wftiicfr  i^  eepa^nr  or  Rnoving* 
particulate  matter'  tiuuUiuuBntieir  greater 
Meir  9A  Hacmn  iir  (HBHieten-  Ewgee  tne* 
mobile  phase  just'  prftir  Mr  ib 
introduLlluu  mtkr  tne  <»liHHiiatBgiapn. 

[ofnBpUi  Vtlun  of  WOfKU^SttBHHU  if 

antfaampJhaolalaomn  C^  WbHUng 
stondanfsuni  f luiii  DTseuwe  en^ 
accurately  weighed  portion  of  the 


amikaeiftworlang'standasdwillk 
sufficient  cHstSlte#wa«Sr  ft»ebtain» 
soliKioiD  centakriHg^  appwwimetlBl^  t.Q< 
milligram  of  aarikaeiiiaBtlefll^pas 
miilililer^This  ptepasatioB  instable.  £arl 
week.  Transfer  50  mieEoUters  a£tbis, 
solution  directly  to  the  bottom  of  a  50- 
milliliter,  gtoiw  sUippued'  bsmI  ihgie 
tube,  using  an  automatic  micropipeMtar: 
Add3a:millillllmBo£pSBBidiaeaBdt2a 
miUiUteis  of  1  pessenf  24Jr 
trinitrobeBseBaeulphaawaciol  napatf 
just  abov»  the  susSace  eC  Ike  aolationi  km 
the  centrifuge  tubaiCfasKthe  tube 
ti^tlyviabB  aBdhnfctbe  ttafe>iisai«HlBr 
bath  mainBBmediali7&'C±l*'fer4& 
minutesi  ReiBOwedie'tttbe  &MRliie;baA 
and!  cooHt  at  room.  tempBsattire..I1lttar 
the  sontente  tfarongh  at  Oi&  nBeBBOk 
membrane..  Use  tbe  ftteateftirtfae 
qeantitative  ehiomatogsaplnc 
deteoninations.^ 

^fteparatiaaofmaplbaaiutwn. 
Dissel  w  am  aseiffateiy  weighed  pocttoo 
of  sample-  with'  soffieieBtl  dtStilied  etaflnr 
to  obtain  at  sofatiiiwgeiitUiiiing'lJg 
milligram  of  amikado.  astf  nt3»  per 
milliliter  (estiflnatsdl.  This  pnparatfeisis 
stable  for  1  wesIL.  RiHeedias  diSectsd  iix 
paragraph  (l>)(:4(»KA4;  of  tfaataastiea,. 
beginning'  at  'H'liaasfcs'  SftmieniBei  i  si 


(C)  RgsoAttian  tatsmhuioni  Ptepi 
an  aqueous  solution  Bonteiailag  aboat^l.9 

and  kananycin  ftoceedaedieeHidtiin 
paragp^fa  (bp)(ii)(:A^  off  tikisi  seetiaa^, 
beginning  aSnTSaosferSOiBitimliters 

{Ib)i  j^stem  suHaMH^me^vement*— 
(A)  AsyamieJtyi  fketom  The  aayematm^ 
factor  (4;).oitl»aBnkaKiis  peak  is 
satisfactory  if  it  is  not  more  thaw  113  aS 
lapraceid  of  peak  kei^ 

(B)  Efficiency  9fi  the^cmliiam.  Vote 
ab8ehite'«fficieney{;AiJtiB  sa4is£KtlBvjrif 
it  is  not  more  dMn2aafair  the  amikaeBS 
peak- 

(q  JKtasitKuMn.  Tbr  leselUibBi  ^. 
between  the-  amifcaoiiii  pedl.  assd!  the. 
kanamycin  peak  is  satisfactory  if  iC  is 
not  less  than  5.0. 

(D)  (i:oe|g^cBi«0^iwrwtfBr(se)ali«e 
standSEdl  denatiea^  Tke  coefficiaifi  efi 
variatfB»(Si.iapa6sa«|aCfiisviepiicafe 
injaetioMiesatfsiactacy  if  ikis  natman* 
than  2.0  psssentl  Vb  fce  sysaian  wiHekilBy 
piwBiBi  tews- tow  kwMisMwt^iteBtppacBedi 
as  dessiibed  i»St«ft3M(^offili* 
chapter 

(iv)  Co/cuiMsRS^CaiealMe  l6e> 
miuegmmsi  of  amikacii*  per  nullfpani.^ 
sample  avfbitoww 


Micrognunv  or 
amikadiii  par 


*XffLXH>B 


iivxc;;»ia8»-ait 


where: 

i4a= Area  of  the  aaiikadn  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
A.Z  Area  of  tlie  aarikcacin  peak  in  the 

chromatogram  of  the  amikacin  working 

standard; 
P,s  Amikacin  activity  in  the  amikacin 

working  standard  solution  in  micrograms 

per  miUiiiten 
C.— MilUgranu  of  the  sample  per  milliliter  of 

sample  solution;  and 
fn= Percent  loss  on  drying  of  the  sample. 

(2)  Loss  on  drying.  Proceed  as 
directed  in  (  436.200(c)  of  this  diapter. 

(3)  pH.  Proceed  as  directed  in 

9  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  10 
milligrams  per  milliliter. 

(4)  Identity.  Proceed  as  directed  in 
S  436.318  of  this  chapter. 

(5)  Residue  on  ignition.  Proceed  as 
directed  in  S  436.207(a)  of  this  chapter. 

(6)  Specific  rotation.  Proceed  as 
directed  in  $  436.210  of  this  chapter, 
using  an  aqueous  solution  containing  20 
milligrams  of  amikacin  sulfate  per 
milliliter,  and  a  1.0  decimeter 
polarimeter  tube.  Calculate  the  specific 
rotation  on  the  anhydrous  basis. 

(7)  Crystallinity.  Proceed  as  directed 
in  S  436.203(a)  of  this  chapter. 

3.  Section  444.206  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(1)  to  read  as  follows: 

§  444.206   Amlcasin  suNate  in)ection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity."  *  *  The  amikacin  used 
conforms  to  the  standards  prescribed  t^ 
{  444.6(a)(1)  or,  if  amikacin  sulfate  is 
used,  to  the  standcuds  prescribed  by 
{444.7(a)(1). 

Dated  August  29. 1990. 
Sammia  R.  YouDft 

Acting  Director,  Office  of  Compliance,  C^ter 
for  Drug  Evaluation  and  Research. 
|FR  Doc.  90-22203  Filed  9-18^«);  8:45  a.m.] 
BiujNQ  coos  4iae-01-H 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
AdminiatratkHi 

29  CFR  Part  1910 

IDocketNaS-OiaA] 

RM121t-AA5S 

Control  Of  Haa^doua  Energy  Soureaa 
(Locfcoift/Tagoiit) 

aocncy:  Occupational  Safety  and 
Health  Administration  (OSHA),  DOL 


ACTION:  Final  rule;  corrections  and 
technical  amendments.    . 


f.  This  document  amends  the 
final  rule  on  the  Control  of  Hazardous 
Eqergy  (Lpdcout/Tagout)  (29  CFR 
1910.147)  which  was  published  on 
September  1, 1980  (54  FR  36645).  This 
action  is  necessary  to  correct 
typographical  errors,  include  some 
information  inadvertently  omitted,  and 
to  correct  some  inconsistencies  in  the 
preamble  and  regulatory  text 
cmcnvi  DATi:  September  20, 1990. 

KM  nMTIWR  IMFDWIIATIOII  CONTACT: 

Mr.  James  P.  Foster,  Occupational 
Safety  and  Health  Administration,  room 
N3649,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  (202)  523-6146. 
SUPPLEMCNTAIIV  INFOfOaATION: 

Backgroimd 

The  final  standard  for  the  control  of 
hazardous  energy  (Lockout/Tagout), 
which  was  promulgated  on  September  1, 
1989  (54  FR  36644),  requires  employers 
to  develop  an  energy  control  program 
consisting  of  the  adoption  and 
utilization  of  written  procedures  for 
shutting  off  and  disabling  machines  and 
equipment  whenever  maintenance  or 
servicing  are  performed  on  those 
machines  and  equipment,  the  instruction 
in  use  of  the  procedure  to  employees 
and  the  periodic  inspection  of  the  use  of 
the  procedure.  This  notice  amends  the 
preamble  and  the  standard  to  correct 
errors  or  inconsistencies  in  those 
components  of  the  final  rule. 

Accordingly,  the  Final  Rule  document 
published  September  1. 1989  at  54  FR 
36644-36696.  Federal  Register  Document 
No.  89-20574,  and  29  CFR  1910.147  are 
corrected  as  follows: 

Preamble 

1.  Page  36644,  column  3,  the  sentence 
which  begins  on  line  18  is  corrected  to 
read,  "Hm  present  OSHA  regulations 
for  lockingout  or  tagging  out  machines 
and  equipment,  where  they  do  exist,  are 
not  uniform  in  their  coverage." 

2.  On  page  36647,  column  2,  the 
sentence  which  begins  on  line  7  is 
revised  to  read,  "Practices  such  as 
reaching  around  guards  during  the 
cleaning  of  rollers  of  printing  presses  or 
the  feed  points  or  screw  conveyors 
while  die  equipment  is  operating,  violate 
the  safeguarding  requirements  set  forth 
in  {  1910.212.  and  therefore,  such 
activities  are  violations  of  that  rule." 

3.  On  page  36652,  column  2,  the 
sentence  beginning  on  line  27  is  revised 
to  read.  "These  activities  differ  from 
other  activities  which  are  routinely 
conducted  during  normal  production 
operations  in  that  they  cue  usually  done 
only  on  an  as-needed  basis." 


4.  On  page  36653.  columnZ  on  lines  56 
to  58.  one  ai  the  "a  program  which 
incorporates"  is  deleted. 

5.  On  page  36654.  column  1.  the 
sentence  which  begins  on  line  45  is 
revised  to  read.  "l%e  most  vigorously 
contested  issue  was  over  the  need  to  use 
locks  or  tags  as  the  primary  means  to 
prevent  operation  of  energy  isolating 
devices,  such  as  electrical  disconnects, 
hydraulic  or  pneumatic  valves." 

6.  On  page  30655.  column  1.  the 
sentence  on  lines  21-27  is  revised  to 
read  as  follows:  "In  order  to  provide 
adequate  protection  to  employees,  the 
Final  Rule  requires  employers  to 
develop  and  utilize  a  comprehensive 
energy  control  program  consisting  of: 
procedures  for  shutting  down  and 
isolating  machines  and  equipment  and 
locking  or  tagging  out  the  energy 
isolating  devices;  employee  training;  and 
periodic  inspections  of  the  energy 
control  procedure  to  maintain  its 
effectiveness." 

7.  On  page  36655.  column  1.  the 
parenthetical  phrase  begiiming  on  line 
66  is  corrected  to  read,  "except  through 
extraordinary  means  such  as  by  the  use 
of  bolt-cutters". 

6.  On  page  36655,  column  2,  the 
citation  on  line  29  is  corrected  to  read, 
"(Tr.  pg.  H194-214,  W2-3  to  2-39)." 

9.  On  page  366S6.  the  first  sentence  on 
that  page  should  read,  "Some  equipment 
would  need  to  be  replaced  or  modified 
significantly  to  accept  lockable-type 
energy  isolating  devices." 

10.  On  page  36656.  column  1.  the 
second  half  of  the  sentence  which 
begins  on  line  10  is  revised  to  read, 
"such  efforts  are  most  effectively 
achieved  when  done  during  machine  or 
equipment  replacement,  major  repair, 
renovation  or  modification  or  when  new 
equipment  is  installed  rather  than 
retrofitting  existing  equipment  within  a 
set  time  frame  established  in  this 
standard" 

11.  On  page  36656,  column  1,  a  new 
sentence  is  added  begiiming  on  line  38 
to  read  as  follows,  "Second,  retrofitting 
of  existing  equipment  may  not  be 
technologically  or  economically 
feasible." 

12.  On  page  36656.  column  1.  the 
sentences- beginning  on  line  59  through 
the  end  of  the  paragraph  are  revised  to 
read.  "For  such  equipment,  OSHA  will 
allow  employers  to  use  the  tagout 
program  as  prescribed  by  (c)(2)(i).  but 
only  until  the  equipment  is  replaced  or 
has  major  repair,  renovation  or 
modification  performed  on  it  At  that 
time,  the  new,  renovated  or  modified 
equipment  must  be  equipped  with 
lockable  energy  isolating  devices,  and 
the  energy  control  procedure  must  be 
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nviaed  to  nakc  MM  of  ftat  capabflity. 
except  wtea  Hm  amplaynr  can 
dentonstrate  that  tka  tageat  iwagiaai  In 
use  provides  fdl  mmplaftm  protoctian.*' 

13.  On  page  38668.  eeliiiBB  2,  the 
sentence  btgp~»««^  on  hne  8  is  rrvised 
to  read  as  folkms:  "OSHA  is  coBfidea* 
that  tUs  staadanl  is  a  GOrt^ffectifve 
ai^roack  to  pfovidinK  pratoction  against 
the  rcstsiting  of  macynes  or  eqjuipment 
and  the  release  of  hamdoas  vaetgg. 

14.  On  page  38868.  cohMBHi  2.  the 
sentence  hafpnaiim  m  line  13  is  revised 
to  read  as  iottows:  "It  reqoves  that  the 
employer  develop  and  atihae  an  energy 
control  progTMS  consistii^  of  written 
procedives,  enqdoyee  traimng  and 
periodic  inspef^OBS  for  s»vicing  and 
maintenaBce  of  awrhines  and 
equipmoit.  asing  lockout  or  its 
equivalent  on  the  great  majority  of 
energy  isotatiag  devices,  nmiie^  those 
whidi  are  cap^de  of  being  locked  otrt." 

15.  On  p^e  36856.  ofdunm  3,  lines  4 
through  S  are  revised  to  read,  "mstalted 
within  a  cabinet.  eadosiHe  or  cotout 
box  containing  several  odm  energy 
isolating  devices  or  valves  and  the  (mly 
means  ol  preventing  access  to  the 
energy  isolating  device  or  valve  is  to 
lock  the  doors  of  the  cabinet,  enclosure 
or  box.  In  this  instance," 

16.  Qi  pa«e  38858.  cohunn  3.  the 
second  and  third  sentences  begiradBg  on 
line  55  are  combined  to  reed.  Tor 
standards  dealing  with  exposure  to  toxic 
substances  md  hanifol  i^ystcal  agents 
which  were  pioma^ted  under  section 
6(b)(5y  of  the  O^  Act,  section  8{eK3]  of 
the  Act  spells  out  qieafic  reqnkemenls 
for  employee  observatimi  of  monitoring 
activities  and  access  to  records  of 
monitoring.'* 

17.  On  page  38867,  cehnnn  3,  die 
sentence  beginning  on  hne  S3  is  the  start 
of  a  new  paragraph. 

1&  On  page  36658.  cohnnn  1,  the 
sentence  beginning  on  Hne  11  is  revised 
to  read,  "Section  ^Kl)  provides  diat 
when  another  Federal  agency  exercises 
statutory  authority  to  jHescribe  or 
enforce  standards  or  regdations 
affecting  occnpational  rafety  or  heahfa, 
that  e'tercise  of  autherity  wdl  preonpt 
OSHA  from  covwing  ttose  same 
working  ccMiditions." 

19.  Chi  page  36868,  ctdoam  1.  the 
sentence  beginning  on  hne  52  is  revised 
to  read.  "On  the  odter  hmd,  one 
coBBDenter  (Ex.  2-60)  sp^e  oat  m  favor 
of  this  OSiA  standard  apidsring  to 
piping  systems." 

36^  On  page  38860,  cidunm  1.  tte 
sentence  begiaaiBg  en  hne  4  is  revised 
to  read.  "Hie  tag.  m  Ais  case. 
-  supptenmts  the  Maaii  fiange  or  bfind  by 
identifying  die  caipta^tiss  perfomang 
the  BjaMtsniBcc,  thei  shy  estaWshing  a 
method  of  eontinaoas  imfividaal 


accountabihty  Ux  the  employees.  An 
efiiective  sjrstem  of  adsninistrative 
control,  such  as  the  use  of  a  single 
master  tag  widi  provision  for  indivichtals 
to  sign  in  and  out  as  they  begin  or  end 
their  wonrk  on  the  madiine  or  equipsnent, 
would  satiify  this  requirement" 

21.  On  page  36659.  column  2,  the 
sentence  beginning  on  Une  18  is 
corrected  to  read  as  follows:  "The 
amount  of  detafl  in  a  procedure  for 
shutting  down  a  simple  conveyor  with  a 
single  source  of  power,  and  single  feed 
and  discharge  points,  could  be  m«icb 
less  than  die  procedme  for  shotting 
down  s  long  assembly  Hne  conveyor 
widi  multiple  feed  snd  disc^rge  points 
and  omltipie  power  sources." 

22.  On  page  36650,  adunn  2,  the  title 
of  the  major  subdhrisiaD  of  the  preamble 
(line  42)  is  "Summary  and  E]q;>lanation 
of  die  Final  Standard". 

23.  On  page  36660.  column  3.  the 
sentence  beginniag  on  line  23  is  revised 
to  reed.  "This  Final  Ride  does  not 
contain  specifications  wdiich  most  be 
followed  in  all  drcumstances,  but 
rather,  provides  flexibihty  for  each 
employer  to  develop  an  e^ctive 
program  (procedures,  training  and 
inspections)  v^ich  meets  the  needs  of 
the  particular  wo(k|dace  and  the 
particular  tjrpes  of  raadunes  and 
equipment  being  maintamed  or 
serviced." 

24.  On  page  3686a  cohann  1,  die 
sentence  begimung  on  Une  6  is  replaced 
with  the  frdlowiog:  "&ice  the  standard 
requires  that  locfcoat  and  tagoot  devices 
identify  the  persm  that  affixed  (and  is 
to  be  protected  by)  the  device,  the 
employer  nrast  derdop  and  utilize  a 
method  to  identify  the  persons  that  the 
bolted  blinds  and  blank  flanges  are 
intended  to  protect.  The  use  of 
individual  tags  or  a  group  tag  which 
provides  for  ctHittooons  individaal 
accountabilify  would  meet  this 
requirement" 

25.  On  page  36661.  cohimn  1,  die 
sentence  wMdi  begins  on  Hne  56  is 
corrected  to  read,  "b  die  proposed 
standard,  OSHA  suggested  excfaiding 
these  operations  (paragraph  (a)(2)(iii) 
stated,  W^ien  it  is  necessary  to  perform 
the  activify  and  if  the  activify  is 
pCTformed  uskig  ahemadve  measures 
which  the  emfdojrer  can  demonstrate  are 
eqaeUy  dffective')." 

2&  On  page  38661.  coiamn  2.  die 
sentence  winch  begins  on  Hne  20  is 
revised  to  read  as  fcdlows:  "These 
hazards  aiay  be  manifnted  when  die 
empleyee  must  either  remove  or  bypass 
guards  or  other  safety  devices  whidi 
were  not  designed  or  intended  to  be 
removed,  when  die  em|doyee  is  required 
to  |daca  any  part  of  bis  or  her  body  into 
an  unguarded  point  of  operation  crf^die 


machine  or  equipment  or  when  an 
employee  BBOSI  reach  hrtn  or  eirter  an 
associated  danger  aone  when  a  madiine 
is  operate" 

27.  On  page  36661.  coIuBUi  3.  die 
sentence  beginning  en  line  30  is  revised 
to  read  as  fc^ws:  'Their  reasoning 
essentially  was  that  if  altemadve 
methods  are  used  to  keep  the  employee 
out  of  the  danger  zone  or  to  ehmfaiate 
the  danger  xone.  there  is  nothing  for  the 
standard  to  cover,  since  die  empk^rae 
woidd  not  be  exposed  to  a  hazard.  (Tr. 
p.  H290-291)." 

2a  On  page  36661.  cotamn  3.  the 
sentence  whidi  beguis  on  hne  61  is 
amended  to  be(^  with  the  word 
"However."  so  the  sentence  reads. 
"However,  minor  tool  adjustments  and 
changes  or  odier  minor  servicing 
activities  performed  during  normal 
production  operations,  are  not  covered 
by  lockout  or  tegout 
requirements  *  •  •  " 

29.  On  page  36862,  cohunn  1,  die 
sentence  beginning  on  line  59  is  revised 
to  read  as  follows:  "OSHA  emphasizes 
that  this  exdusion  was  intended  to 
cover  the  types  of  routine,  rqietitive, 
minor  servicing  and  adjustments  which 
are  integral  to  and  necessary  for  the 
productMHi  process." 

3a  On  page  36662.  column  2.  the 
sentence  beginning  on  line  9  is  re{daced 
widi  the  following  four  sentoices:  "An 
example  of  the  nse  of  an  alternative 
Bsethod  of  safognarding  vdiidi  takes 
place  during  normal  psodnctfon 
operations  and  which  would  ruA  require 
deenergization  and  lockout  or  tagoat  <d 
an  entire  system  involves  the  removal  of 
a  finished  pwt  from  an  ii^ection  molding 
machine.  Once  the  machine  has 
completed  a  cycle,  opening  the 
interlocked  sliding  gste  gimrd  prevente 
the  machine  from  beginniag  anodier 
cyde  until  the  operator  repositiini  the 
guard.  Similarly,  whm  dw  operator 
stops  a  machine  by  using  the  8tiH>/start 
controller,  the  use  of  interlocked 
movable  guards  which  [wevent 
activation  of  the  machine  while  the 
guard  is  not  in  place  satisfies  this 
condition,  provided  that  the  means  of 
control  of  dks  machina  icmahM  in  the 
exclusive  control  of  the  person  afidrded 
the  protection.  This  is  necessary  to 
ensure  that  no  other  person  can  restart 
the  machine  without  the  knowledge  and 
consent  of  the  person  perfetming  the 
servicing." 

31.  The  sentence  beginning  on  fine  14, 
column  2  of  page  36662  is  the  beginning 
erf  a  new  paragraph.  The  new  paragraph 
is  revised  to  read  as  f(dle«fsc  "It  SMist  be 
emphasized  ihat  the  exdusion  fitim 
lockout  or  tagout  does  not  mean  diat  dw 
employer  can  avoid  inwidiBg 


protection^  As  the  exdusion  itself  makes 
clear,  the  work  must  be  performed  using 
alternative  safeguarding  measures 
which  provide  effective  employee 
protection.  This  will  generally  involve 
compliance  with  OSHA's  machine 
guarding  standards  throughout  the 
production  process." 
'  32.  On  page  36662,  column  2,  the 
sentence  beginning  on  line  26  is  revised 
to  read  as  follows:  "In  evaluating 
servicing  performed  during  normal 
production  operations,  the  first  question 
to  be  asked  is  whether  employees  must 
remove  or  bypass  fixed  guards  or 
otherwise  expose  themselves  to  the 
dangers  of  the  imexpected  release  of 
hazardous  energy." 

33.  On  page  36662,  column  2,  lines  40 
through  60  are  revised  to  read  as 
follows:  "However,  if  the  servicing 
operation  is  routine,  repetitive  and  must 
be  performed  as  an  integral  part  of  the 
production  process,  lockout  or  tagout 
may  not  be  necessary,  because  these 
procedures  would  prevent  the  machine 
bom  economically  being  used  in 
production.  OSHA  will  continue  to  treat 
these  machine  operations  as  being 
covered  by  the  general  machine 
guarding  requirements  of  subpart  O.  Hie 
employer  must  provide  appropriate 
safeguards  to  protect  employees  bom 
the  hazards  of  the  point  of  operation  and 
the  power  transmission  apparatus  of  the 
equipment  when  employees  are  exposed 
to  hazards.  The  use  of  protective 
measures  which  prevent  employee 
exposure  to  hazaids,  such  as  specially 
designed  servicing  tools  and  remote 
oilers,  could  satisfy  the  requiremente  of 
subpart  O.  Safeguarding  for  minor 
servicing  during  normal  production 
operations  also  may  include,  for 
example,  interiocked  barrier  guards, 
local  disconnects  or  control  switches 
which  are  under  the  exclusive  control  of 
the  employee  performing  the  minor 
servicing,  provided  they  enable  the 
employee  to  perform  such  minor 
servicing  without  being  exposed  to  the 
unexpected  energization  or  activation  of 
the  equipment  or  the  release  of  stored 
eneigy." 

34.  On  page  36663,  column  2,  the 
sentence  beginning  on  line  5  to  revised 
to  read.  "First  process  shutdowns  and 
stert-ups  of  equipment  of  this  nature 
pose  extreme  hazards  of  explosion  and 
fire  due  to  the  type  of  materials  being 
handled,  and  the  complexities  of  and 
potential  interactions  between  materials 
being  conveyed  or  otherwise  available 
in  the  woricplace." 

35.  On  page  86664,  column  1,  the 
sentence  beginning  on  line  12  is  revised 
to  read,  'This  standard  requires  the 
development  of  a  program  centered 
around  the  use  of  a  standardized. 


written  procedure,  the  training  of 
employees  in  their  role  in  the  successhd 
use  of  the  procedure,  and  periodic 
inspections  to  maintein  the  effectiveness 
of  die  program." 

36.  On  page  36664,  column  1,  the 
sentence  beginning  on  line  28  is  revised 
to  read,  "hi  paragraph  (a)(3)(ii).  OSHA 
states  that  the  intention  of  the  standard 
is  not  to  replace  existing  specific  OSHA 
lockout  and/or  tagout  provisions,  but  to 
supplement  and  support  these 
provisions  with  requiremente  for  using  a 
written  procedure,  for  training 
employees  and  for  periodic  inspections 
of  the  use  of  that  procedure." 

37.  On  page  36664,  column  1,  on  line 
46,  the  last  entry  under  the  heading 
Overhead  and  Gantry  Cranes  is 
corrected  to  read,  "1910.179(l)(2)(i)  (A), 
(B).  (C),  (D)." 

38.  On  page  36664,  column  1,  lines  48 
and  49,  the  entries  under  the  heading 
Derricks  are  corrected  to  read: 

lS10.180(f)(2)(i](C) 
igi0.180(n(2)(i)(D) 

39.  On  page  36664,  column  1,  line  57, 
through  column  2,  line  7,  the  entries 
under  the  heading  Forging  Machines  are 
revised  to  read  as  follows: 

1910.218(a)[3)(iii),  (iv) 
1910.218(d)(2) 
1910.218(e)(l)(ii) 
1910.218(f)(l)(i).  (ii).  (Hi) 
1910.218(f)(2)(i),  (ii) 
1910.218(h)(2).  (5) 
19ia218(i)(l),  (2) 
1910.218(j){l) 

40.  On  page  36664,  column  2,  the 
following  entries  are  added  between  the 
end  of  the  Forging  Machine  entries  and 
the  text  at  line  8: 

Welding,  Cutting  6r  Brazing 

1910.2S2(c)(l)(i) 
1910.252(c)(2Mii) 

Pulp,  Paper  and  Paperboard  Mills 

1910.281(bK4) 

1910.261(f)(6)(i) 

1910.261(8)(15)(i) 

1910.281(g)(21) 

1910.28lU)(4)(iii) 

1910.281(j)(S)(iii) 

1910.281(k)(2)(ii) 

Textiles 

1910.262(c)(1) 
1910.282(n)(2) 
1910.2e2(p)(l) 
1910.282(q)(2) 

Bakery  Equipment 

1910.2e3(k)(12)(i) 

1910.263(l)(3)(iii)(B) 

19ia263(l)(8)(Ui) 

Sawmills 

1910.265(c)(12)(v) 

1910.265(c)(13) 

1910.285(c)(2eHv) 


Grain  Handling  Facilities 

19ia272(e)(lHii) 
1910.272(g)(lMli) 
19ia272(l)(4) 

41.  On  page  36664,  column  2,  the 
sentence  beginning  on  line  49,  the  words 
"it  from"  are  added  to  the  phrase 
identified  as  item  (1)  to  read  as  follows, 
"(1)  To  provide  equipment  with  the 
physical  means  or  capabilify  to  isolate  it 
from  energy  sources  during  maintenance 
and  repair  activities;  or" 

42.  On  page  36664,  column  3,  the 
sentences  beginning  on  line  11  and 
ending  at  line  19  are  revised  to  read, 
"For  the  most  part,  they  address  the 
importance  of  the  proper  installation  of 
energy  controls  for  particular  types  of 
equipment  The  types  of  controls 
required  by  this  category  of  current  rules 
will  determine  how  such  equipment  may 
be  isolated  from  the  energy  source  under 
this  Final  Rule." 

43.  On  page  36664,  column  3.  the 
sentences  beginning  on  line  50  are 
corrected  to  read,  "An  example  of  a 
provision  which  specifies  the  use  of 
locks  as  a  means  of  controlling  the 
energy  is  found  in  S  19l0.179(l)(2)(i)(C) 
which  stetes,  'The  main  or  emergency 
switch  shall  be  open  and  locked  in  the 
open  position.'  Provisions  of  similar 
content  are  found  in  paragraphs:  *  *  *" 

44.  On  page  36665,  column  1,  lines  1 
through  8  are  corrected  to  read,  "An 
example  of  a  provision  which  specifies 
the  use  of  locks  or  tags  is  found  in 

{ 1910.261(j)(4)(iii)  which  states.  When 
cleaning,  inspecting,  or  other  woik 
requires  that  persons  enter  the  beaters, 
all  control  devices  shall  be  locked  or 
tagged  out  in  accordance  with 
paragraph  (b)(4)  of  this  section.' 
Provisions  of  similar  content  are  found 
in  die  following:  *  •  *" 

45.  On  page  36665,  column  1,  die 
sentence  beginning  on  line  29  is  revised 
to  read,  "Provisions  of  similar  content 
are  found  to:  *  *  *" 

46.  On  page  36665,  column  1,  the 
sentence  beginning  on  line  43  is 
corrected  to  read  as  follows:  "This 
standard  supplemente  the  other 
provisions  in  much  the  same  way  as    . 
with  the  first  category  in  that  it  requires 
the  esteblishment  of  procedures  for 
energy  control,  the  training  of  employees 
and  periodic  inspections  of  the 
procedures." 

.  47.  On  page  36665,  column  1,  the 
sentence  beginning  on  line  54  is  revised 
to  read  as  follows:  "When  current 
stendards  require  the  use  of  locks  and/ 
or  tags,  diose  standards  are 
supplemented  rather  than  replaced  by 
the  requirements  of  this  standard  for  the 
utilization  of  written  procedures, 
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training  of  employee*  and  periodic 
inspections." 

48.  On  page  36665,  column  3.  the 
sentences  beginning  on  line  2  thnm^ 
line  35  are  corrected  to  read,  "If  an 
eatployee  is  perfenning  servicing  or 
maintenance,  and  tfaeiefiMe  most  ase  the 
energy  control  procedure^  that  emirfoyee 
is  an  "airihorized  empfoyee".  By 
contrast  an  "affected  employee"  is  one 
who  does  not  perfonn  die  servicing  or 
mainteoance  bat  whose  work  duties  are 
performed  in  an  area  in  which  sovicing 
or  maintenance  is  performed  The 
affected  employee  needs  to  know  only 
when  the  energy  ctmtrat  procedure  is 
being  used,  and  to  understand  the 
importance  dT  not  attempting  to  start  up 
or  to  use  the  equipment  which  has  been 
locked  out  or  ta^ed  oat  The  definition 
of  "authorized  employee"  also  states 
that  an  afliected  employee  is  sn 
authorized  employee  w^ienever  diat 
person  performs  servicing  or 
maintenance  covered  by  thii;  standard 
on  a  machine  or  equipment  In  this  case, 
that  perscm,  as  an  authorized  employee, 
must  have  the  training  and  knowledge  to 
perform  the  servicing  or  maintenance 
safely. 

49.  On  page  aeees^  column  3,  the 
sentence  beginning  on  line  00  is  revised 
to  read.  "The  revised  definition  assures 
that  when  a  servicing  task  is  performed 
by  an  employee.  tfaat%mployee  who  is 
directly  exposed  to  the  hazards  of  the 
servicHig  operatioa  wffl  have  to  affix 
his/her  pereonal  lodteot  or  tagoat 
device  befwe  beginning  the  work  and  to 
remove  it  when  he/riie  completes  the 
work." 

50.  On  page  30606.  ctrfmrai  1.  the 
sentence  begiaoing  on  hne  62  is  revised 
to  read. "  'Energy'  as  used  in  the 
standard  means  mechanical  motion 
(kinetic  energy — the  energy  of  motion); 
potential  energy  dae  to  gravity  » 
springs;  electrical  energy;  theraial 
energy  resulting  from  high  or  low 
temperature;  and  hyckaulic  or 
pneumatic  energy." 

51.  On  page  30086.  cohnnn  2.  the 
sentence  heginniBg  on  fine  9  is  revised 
to  read,  "1.  Mechanical  motion  (kinetic 
energy— the  energy  of  aulian)  may  be 
linear  translatien.  rotatiaB  or  a 
combination  of  the  twou  TU«  tjrpe  of 
enogy  camrat  he  tamed  off  or  on  bat 
may  be  contained  or  stopped." 

52.  On  page  36606,  cohmui  2.  the 
sentence  begiaaing  an  Hne  14  is 
corrected  to  read.  "2.  Potential  energy 
can  be  dae  ta  the  position  or  location  ef 
an  object  above  sobm  datum  plaae  or  it 
can  be  due  to  the  energy  stioed  in 
springs.  Potential  cncigi  can  be 
minimized  by  mowing  an  eb}ect  to  a 
lower  position.  The  energy  of  springs 


can  be  dissipated  or  coatndled;  it 
c^inot  be  turned  off  or  on." 

53.  On  page  36006,  cohnnn  2.  a  fifth 
mmbered  item  ia  added  between  hne  35 
and  line  36  to  read  as  follows:  "5. 
Hydraulic  at  pneumatic  energy  is  the 
pressure  (either  above  or  below 
atmoqiheric)  contained  in  a  bquid  (soch 
as  oil  or  watcr}nr  in  a  gas  (sadi  as  air). 
Hydraulic  m  {measMtic  energy  nay  be 
turned  off.  Hydraulic  w  pneumatic 
energy  also  may  be  stored;  in  whidi 
case,  it  most  be  released  or  dissqitated." 

54.  On  page  30866,  column  3.  die 
sentMices  beginning  at  hne  44  through 
line  60  are  revised  to  reed.  "This 
adjustment  which  is  done  as  part  of  die 
normal  operation  of  the  machine,  is 
covered  by  the  machine  guarding 
requirements.  Guarding  must  be 
provided  to  keep  the  employee's  body 
away  from  the  point  of  operation  and 
other  hazardous  areas  of  the  machine. 
However,  if  it  becomes  necessary,  as  a 
mnor  routine,  repetitive  activity  which 
is  integral  to  the  production  process,  to 
change  the  speed  of  the  machine  by 
adjusting  belt  (hives  or  other 
components  wrfiich  are  normally 
guaided  and  effective  ahemative 
safeguarding  is  provided  whidi  will 
protect  employees  from  exposwe  to  the 
hazards  addressed  by  this  standard 
then  the  lockout/tagout  requirements  of 
this  Final  Rule  do  not  ap|^.  If  effective 
alternative  safeguanhng  is  not  provided, 
the  minor  servicing  is  covered  by  this 
standard.  Similarly,  if  it  becomes 
necessary  to  adjust  the  movement  of  a 
long-bed  miUing  machine  worktable  and 
the  isolating  h]rdraulic  cut-off  valve  is 
not  in  the  etclusive  control  of  the  person 
making  the  adjustment  or  this  requires 
the  employee  to  negate  the  ^ectivenesa 
of  the  safeguards  so  that  the  empfeyee  is 
exposed  to  the  hazard  of  unexpected 
energization  of  the  machine  (Le..  there  is 
no  alternative  protection),  this  final 
standard  applies.  However,  if  dus  step 
is  performed  without  the  em|doyee 
having  to  remove  or  bypass  any 
safeguards  (»  otherwise  expose  his/her 
body  to  the  potential  release  of  energy 
or  the  unexpected  activation  of  the 
machine,  this  Final  Rule  does  not 

apply" 

55.  On  page  36667,  column  1.  the 

-sentence  beginning  on  line  37  is 
corrected  to  read.  "Anything  that  is 
done  to  prepare  a  machine  or  eqa^ment 
to  perform  its  normal  production 
operation,  such  as  chan^ng  a  machine 
part  (e.g..  changing  the  blade  of  a  power 
saw),  is  not  considered  utilizattcm  of  a 
machine  or  equipment  and  is  classified 
as  servicing  or  maintenance  rather  than 
normal  production  operations." 

56.  On  page  36667,  column  1.  the 
sentence  on  lines  56  throu^  61  is 


corrected  to  read  "The  defkAion  of 
servicing  or  maintenance  includes  those 
activities  which  require  an  employee  to 
remove  or  bypass  guards  or  odier  safety 
devices  which  were  not  intended  to  be 
removed  during  normal  production 
operations  (i.e..  resulting  in  exposure  to 
the  hazards  addressed  by  diis  standard), 
or  to  otherwise  expose  hhnself/herself 
to  hazardous  madikie  elements. 

57.  On  page  36667.  cohunn  2,  the 
sentence  beginning  on  line  30  is  revised 
to  read,  "The  Final  Ride  requires  that 
authorized,  affected  and  other 
employees  be  trained  in  and  anderstand 
those  things  which  are  necessary  for 
each  employee  to  know  in  order  to  have 
servicing  or  maintenance  performed 
safely." 

58.  On  page  36687.  ccdumn  3.  the 
sentence  beginning  on  line  3  is  corrected 
to  read,  "Methods  of  evaluating  and 
maintaining  the  effectiveness  ti  these 
procedures  are  provided  in  two  odier 
paragraphs  of  the  standard:  paragraph 
(c)(e),  which  addresses  periodic 
inspections  for  observing  employee 
adherence  to  the  procedures;  and 
paragraph  (c)(7).  which  covers  initial 
and  follow-up  training  as  required  to 
develop  and  maintain  the  kiMwledge 
and  skills  needed  by  employees  for  the 
safe  application  and  removal  of  energy 
control  devices." 

59.  On  page  36667,  column  3,  the 
sentence  beginning  on  Hne  19  is  revised 
to  read,  "O^IA  makes  a  distinction 
between  the  method  of  controlling  the 
energy  (die  type  of  energy  control 
devices  utilized)  based  primarily  upon 
whether  or  not  the  energy  isolating 
device  is  capable  of  bekig  locked  out" 

60.  On  page  3666a  column  3,  the 
sentences  beginning  on  line  68  throu^ 
line  10  of  column  1  of  page  36669  are 
corrected  to  read.  "In  loduwt  the 
presence  of  a  servicing  employee's 
lockout  device  on  an  energy  isolating 
device  will  prevent  another  employee 
from  activating  or  energizing  thie 
equipment  even  if  that  other  employee 
does  not  understand  the  restrictions  of 
the  energy  control  program.  By  contrast 
tagout  is  highly  dependent  cm  human 
factors,  and  requires  constant  vigilance 
to  ensure  that  tagout  devices  are  not 
removed,  bjrpassed  or  disregarded." 

61.  On  page  36669,  colonm  1.  the 
sentence  beginning  on  line  14  is  revised 
to  read.  "Such  trainings  whidi  invdves  a 
review  of  the  empk>yee's  responsibilities 
under  the  energy  control  program  and 
the  limitations  of  tagout  haa  been 
incorporated  into  the  period  inspection 
requirements  in  puagraph  (c)(6)  of  the 
Final  Rule,  and,  as  such,  must  be 
provided  on  at  least  an  annual  basis." 


62.  On  page  86669,  column  1,  the 
sentence  beginning  on  line  21  is  revised 
to  read  "In  addition,  the  standard 
requires  that  the  employer's  energy 
control  procedure  incorporate 
provisions  for  enforcing  compliance 
with  the  restrictions  and  prohibitions  of 
the  program." 

63.  On  page  36666,  column  1,  the 
paragraph  beginning  on  line  31  is 
corrected  to  read  "Paragraph  (c)(2)(i) 
states  that  tagout  may  be  used  when  the 
energy  devices  are  not  'capable  of  being 
locked  out'  as  defined  in  the  standard 
This  paragraph  allows  the  employer  to 
use  tagout  in  this  limited  circumstance. 
U  the  employe  wishes  to  perform 
modifications  of  the  equipment  to 
accommodate  a  lockout  device,  OSHA 
encourages  such  modifications,  but  as 
noted  above,  the  standard  does  not 
require  them  until  replacement  or  major 
modifications  or  repairs  of  the 
equipment  is  undertaken." 

64.  On  page  36669,  column  1,  the  first 
two  sentences  of  the  paragraph 
beginning  on  line  44  are  corrected  to 
read  "In  paragraph  (c)(2)(ii),  OSHA 
requires  the  use  of  lockout  if  the  energy 
isolating  devices  are  'capable  of  being 
locked  out'  unless  the  employer  can 
demonstrate  that  the  utilization  of 
tagout  will  provide  full  employee 
protection'." 

65.  On  page  36669,  column  1,  the 
sentence  b^inning  on  line  54  is 
corrected  to  read  "In  brief,  'full 
employee  protection'  in  this  context 
means  that  when  equipment  is  capable 
of  being  locked  out  the  employer  must 
demonstrate  that  the  tagout  program 
provides  a  level  of  safety  equivalent  to 
that  obtained  by  using  a  lockout 
program." 

66.  On  page  36669,  column  1,  a 
sentence  is  added  beginning  on  line  63 
to  read  as  foUoiws:  "This  will  provide 
additional  assurance  that  the  energy 
isolating  device  will  not  be  accidentally 
or  inadvertently  turned  on." 

67.  On  page  36669,  column  2,  the 
sentence  beginning  on  line  16  is 
corrected  to  read  "In  order  for  an 
employer  to  demonstrate  that  a  tagout 
program  provides  a  level  of  safety 
equivalent  to  a  lockout  program  for  a 
piece  of  equipment  which  has  lockable 
energy  isolating  devices,  the  employer 
will  need  to  show  additional  steps 
which  have  been  taken  to  enhance  the 
tagout  program." 

68.  On  page  36669,  column  2.  the 
sentences  beginning  on  line  50  through 
56  are  corrected  to  read  "Several 
parties  contended  that  because  of 
statistical  limitations  and  due  to 
underreporting,  the  use  of  accident  data 
to  evaluate  an  energy  control  program 
would  not  give  a  true  picture  of  the 


effectiveness  of  the  imigram.  Similariy, 
discussions  with  audiorized  and 
affected  employees  could  be  used  only 
for  determining  the  thoroughness  of  the 
training  and  their  knowledge  of  the 
energy  control  program." 

69.  On  page  36670,  column  1.  a 
sentence  is  added  following  the 
sentence  which  ends  at  line  50  to  read 
"The  procedure  must  detail  that 
information  which  the  authorized 
employees  must  know  to  accomplish  the 
lockout  or  tagout" 

70.  On  page  36670,  column  1,  line  67. 
insert  "such  a8"'bsfore  the  word 
"diose". 

71.  On  page  36870,  column  2.  the 
sentence  bc^nning  on  line  9  is  revised 
to  read  "For  example,  if  there  is  a 
machine  with  a  single  energy  source 
that  must  be  serviced  or  maintained, 
and  the  means  to  shut  down  and  isolate 
the  machine  is  uncomplicated  and 
apparent  such  as  first  pushing  a  stop 
button,  then  opening  an  electrical 
disconnect  which  is  at  the  machine,  and 
locking  out  that  energy  isolating  device, 
the  written  procedure  could  be  very 
simple." 

72.  On  page  36671,  column  1,  the 
sentence  beginning  on  line  22  is 
corrected  to  read  "The  amount  of  detail 
in  an  employer's  procedure  will  depend 
on  the  complexity  of  the  machine  or 
piece  of  equipment  and  what  the 
servicing  employee  must  know  to  shut 
down  and  isolate  the  machine  or 
equipment" 

73.  On  page  36671,  column  3.  the 
sentence  beginning  on  line  7  is  corrected 
to  read,  "The  purpose  of  the  standard  as 
stated  in  paragraph  (a)(3)  is  to  require 
employers  to  establish  and  utilize  a 
program  for  disabling  machines  and 
equipment  during  their  maintenance  or 
servicing  in  order  to  prevent  injury  to 
employees." 

74.  On  page  36671,  column  3.  the 
sentence  beginning  on  line  83  is  revised 
to  read  "For  the  energy  control 
procedure  to  be  effective,  these  devices 
must  have  a  single  meaning  to 
employees:  "Do  not  energize  or  attempt 
to  start  or  operate  a  machine  or 
equipment  when  such  a  device  is  affixed 
to  an  energy  isolating  device  which 
controls  the  energy  to  that  machine  or 
equipment"." 

75.  On  page  36672,  column  2,  the 
sentence  beginning  on  line  5  is  corrected 
to  read  "This  requirement  will  enable 
employers  and  other  employees  to 
determine  at  a  glance  which  authorized 
employees  are  performing  a  given 
servicing  operation." 

78  On  page  36872.  column  3,  the 
sentence  beginning  on  line  48  is 
corrected  to  read,  "The  proposal  was 
intended  to  require  that  tags  have  some 


type  of  commonly  used  message  which 
would  serve  to  prohibit  an  employee 
from  removing,  bypassing  or 
disregarding  ^e  tag." 

77.  On  page  36673,  column  1,  the 
sentence  whidi  begins  on  line  52  is 
corrected  to  read  "Indeed,  group 
meetings  can  be  the  most  effective  way 
of  dealing  with  this  situation,  because 
they  reinforce  the  employees' 
knowledge  of  the  procedures  and  their 
recognition  that  diey  need  to  follow  the 
procedures  carefully." 

78.  On  page  36673,  column  2.  a 
sentence  is  added  beginning  on  line  22 
to  read  as  follows:  "This  is  done  to 
ensure  that  the  employee  performing  die 
inspections  knows  the  procedures  and 
how  they  are  to  be  utilized  and  to  be 
able  to  recognize  any  problems  with  the 
energy  control  program." 

79.  On  page  36873,  column  2.  the 
sentence  beginning  on  line  51  is 
corrected  to  read  "Therefore,  OSHA 
does  not  believe  that  a  requirement  for 
additional  employee  involvement  in 
these  inspections  is  necessary  under  the 
OSH  Act 

80.  On  page  36673,  column  2,  the  text 
beginning  at  line  68  and  continubig 
through  line  12  of  column  3  is  deleted. 

81.  On  page  36873,  column  3.  the 
paragraph  beginning  on  line  19  is 
corrected  to  read,  "In  paragraph  (c)(7), 
OSHA  specifies  that  the  employer 
provide  effective  initial  training,  as  well 
as  retraining  as  required  by  changing 
conditions  in  the  workplace,  or  when  an 
inspection  conducted  in  accordance 
with  the  requirement  for  (c)(6)  reveals 
the  need  for  retraining.  Additionally, 
this  provision  requires  certification  of 
such  training  of  employees.  OSHA 
considers  these  requirements  to  be  of 
critical  importance  in  helping  to  ensure 
that  the  applicable  provisions, 
restrictions  and  prohibitions  of  the 
energy  control  program  are  known, 
understood  and  strictiy  adhered  to  by 
employees." 

82.  On  page  36673,  column  3,  the 
sentence  beginning  on  line  38  is 
corrected  to  read  "However,  in  order  to 
provide  adequate  Information,  any 
training  program  under  this  standard 
will  need  to  cover  at  least  four  areas: 
The  employer's  energy  control  program, 
the  elements  of  the  energy  control 
procedures  which  are  relevant  to  the 
employee's  duties,  the  restrictions  of  the 
program  appUcable  to  each  employee, 
and  the  requirements  of  this  Final  Rule." 

83.  On  page  30673,  column  3,  the 
sentence  beginning  on  Une  83  is  revised 
to  read  "Because  authorized  employees 
must  use  the  energy  control  procedures, 
it  is  Unportant  that  they  receive  baining 
in  recognizing  and  understanding  all 


/  Vgl.  55,  No.  183  /  Thnraday,  September  20.  1990  /  Ruleg  and  Regulationt 


Fidwdi  «agl<lar  /  Vol  S5.  »o.  MS  /  T^wwiay.  September  30.  *990  /  Rules  mmi  WmgiiMmB 


S 


potaBtfaHy  iMnnkm  encfgjr  that  dkey 
might  ba  mpawi  to  dariBg  thafar  work 
assignments,  and  that  they  aho  ba 
trained  in  the  use  of  adeqaata  methods 
and  maaaa  for  tha  eootiel  of  such 


eneigy. 

84.  Oto  page  SMTC  GQkBB  1.  tha 
soitenca  bagianiayoa  bw  S  ia  revised 
to  laad.  ilha  aathotioBd  eniiloyees  are 
the  ones  who  mael  use  the  energy 
conteol  iiiiiisdiaB  to  provida  for  dieir 
piotectioa  when  A«y  are  petCofmiag  the 
servicing  or  mainteoaace  of  the 
machines  or  squipamnL" 

•6.  On  page  3IM74.  oohflBD  1.  the 
senteace  begianing  on  fine  45  is 
cofracted  to  read  "Conaiderable 
latitude  is  givai  to  amployefs  in  the 
developnent  and  conduct  of  the 
reqoued  traintag  for  aadiarized.  affected 
and  other  empioyees." 

8&  On  pi«e  36874.  ctrianin  2.  the 
sentence  beginning  «i  line  11  is  revised 
to  read.  "Una  instractian  ob  the 
enqjloyer'a  SBOgy  control  program  can 
be  coDveyed  daring  new  oaployee 
oiteBiattona.  by  the  use  of  employee 
handbooks,  or  tivou^  regtdarly 
sdiethded  safety  meatiBgii." 

87.  On  page  36874.  column  Z  the 
sentence  beginning  at  tine  56  is 
corrected  to  read.  "In  parapaph 
(c)(7)(iii).  OSHA  reqniiea  that  retaining 
be  provided  for  audtorized  and  affected 
employees  whenever  there  is  a  change 
in  their  jobaasigmnente,  a  cfamge  in  ttie 
machines  er  equipment  that  present  a 
new  hazard,  or  wbai  there  is  a  diange 
in  the  mersr  eontrol  procedme.  This  is 
in  addition  to  ttw  review  of  the 
procedure  wfaidi  is  part  of  the  annual 
inspection  and  ia  required  under 
paragraphs  (c)(6)(i>  IQ  and  (D).- 

88.  On  page  36874.  cohomi  3,  die  last 
two  sentences  of  die  pari^rapb 
beginning  at  Kne  47  are  replaced  with 
the  following:  "The  standard  provides 
for  maintaii^i^  employee  proficiency  by 
requiring  that  the  proeedares  be 
reviewed  widi  enqrfoyees  whenever  a 
perioiyc  inspection  ia  conducted.  Thte 
review  is  with  aaAorized  eipphiyeea 
when  lockout  ia  in  ase  and  with 
authorized  and  affected  erafrioyeea 
when  tagoot  ia  in  aae.  The  retraining 
reqaireiMnts  of  (c)(7)(i^  apply  wdien 
employeea  receive  new  job  assigranents 
for  which  Ihey  were  not  previously 
trained  in  ktcxeat/tagoat  requirements, 
when  a  *  ""^gf  in  madnnes,  equipment 
or  procesaes  presents  anew  haxard  or 
when  tnera  is  a  change  in  tne  energy 
control  procedures.  AddHhmauy, 
retraining  ia  required  whenever  a 
periodic  inspectiav  teveala.  or  wiieuevei 
the  employer  baa  raasoa  to  believe,  ttiat 
there  are  deviaMona  bom  or 
inadequacies  in  the  knowledge  of  use  of 
the  energy  contMM  procedures.** 


88.  Ob  page  36674.  oohmm  S.  die 
paragraph  wUch  begns  at  Una  57  ia 
replaced  with  the  following:  "lletraiaing 
maat  be  conducted  to  reestablish 
employee  proficiency.  The  scope  and 
content  of  all  the  formal  retrai^ng  must 
be  based  upon  die  severity  of  die 
problems  encountered  widi  the  use  of 
the  energy  control  program  and  must  be 
directed  toward  Ruination  of  diose 
problems." 

ga  On  page  36675,  column  1.  the 
sentence  beginning  on  line  30  is 
corrected  to  read,  "Such  inadequacies  in 
the  procedure  could  be  the  result  of 
using  a  general  procedure  that  does  not 
handle  effectively  a  ^>ecific  application, 
or  they  may  arise  because  diaiiges  have 
been  made  to  die  equipment  or  process 
that  the  existing  energy  control 
procedure  did  not  take  into 
consideration.'' 

91.  On  page  36675,  column  1,  line  40, 
the  words  "annual  retrainii^ 
requirement"  are  changed  to 
"requiremoit  for  an  annud  review  ot 
the  procedure  daring  the  periodic 
inspection". 

92.  On  page  36675,  column  1,  line  58. 
the  words  "annual  retraining"  are 
changed  to  "an  annual  review  of  the 
IHVcedive". 

93.  On  page  36675.  second  cohimn, 
line  16,  the  paragraph  rrference  (c)(7Kiv) 
is  changed  to  (c)(4^iKD)  and  lines  18-20 
are  conected  to  read  as  follows:  "and 
affected  employees  most  review  the  use 
of  the  tagout  system  as  part  of  the 
aimual  inspection.  This  ad(8tional 
review". 

94.  On  page  36675,  second  column, 
line  42.  the  word  "retrainteg"  is  changed 
to  "review  of  the  procedure". 

95.  On  page  36676,  column  1,  the 
sentence  beginning  on  line  17  is  revised 
to  read,  "Authorized  employees  are 
required  at  (c)(7)(i)(A)  to  receive 
training  in  and  to  kiiow  that  information 
relatiiig  to  hazardous  energy." 

96.  On  page  36678,  cfrfuimi  2.  the 
sentence  beginmng  on  Hne  15  is  revised 
to  read,  "The  new  para^aph  (cK8) 
requires  that  lockout  or  tagout  be 
performed  only  by  the  authorized 
employees  who  are  performing  the 
maintenance  or  servtcing." 

97.  On  page  36676,  column  2,  the 
sentMice  beginning  on  line  29  is 
corrected  to  read,  "In  paragr^  (c)(9). 
OSHA  requires  that  whoiever  servicing 
or  mamtenance  mi^  affect  other 
employees'  worii  activities,  die 
employer  or  the  audiorized  emfrfoyee 
must  teO  those  employees  befwe 
applying  lockout  or  tagoat  devices  and 
after  th^  are  removed  that  servicing  or 
maintenance  is  going  to  be  done  er  has 
been  completed  on  a  machine  or 
equipment. 


98.  On  page  36676.  the  sentence  which 
begins  on  Hne  37  of  die  tfaiid  column  is 
corrected  to  read,  "The  main  &rust  of 
the  standard  is  to  mandate  the 
development.  documentatioB  and 
utilization  of  procedtirea.  the  training  of 
empbyees  m  then*  responsibdities  under 
the  energy  control  program  and  periodic 
inspections  to  ensure  the  continued 
effectiveness  of  the  energy  control 
program." 

99.  On  page  36676,  column  3,  Uie 
sentence  whidi  begins  on  line  67  is 
corrected  to  read,  "Paragraph  (d)  of  the 
Final  Rule  provides  that  six  separate 
and  distinct  steps  be  followed  in 
stopping,  deenergizing  and  locking  out 
or  tagging  machines  or  equipment,  end 
that  the  actions  be  taken  in  the 
sequence  presented." 

100.  On  page  36677.  cohunn  1.  the 
sentence  bediming  on  Hne  13  is  revised 
to  read,  "Paragraph  (dK2}  dien  requires 
that  the  machhie  or  etpiipment  be  turned 
off  or  shut  dowm  according  to  die 
procedure  normally  anployed  for 
stopping  the  machine  or  equipment." 
This  win  be  done  by  the  authorized 
employee  or  the  affected  employee  (the 
machine  or  equipment  operator  or  user). 

101.  On  page  36677,  cohunn  1,  the 
sentence  beginning  on  line  27  is 
corrected  to  read,  "In  other  cases, 
however,  such  as  those  found  in  a 
refining  or  chemical  process,  there  are 
many  control  devices  that  must  be 
closed,  shut  down  or  stopped  in  a 
particular  sequence." 

102.  On  page  36677,  column  2.  the 
sentence  beginning  on  line  63  ia  revised 
to  read.  "Instead  of  adding  individual 
restrictions  to  eadi  of  the  procedural 
steps  of  the  standard,  OSHA  has  added 
a  new  paragraph  (c)(8)  to  the  final 
standard  which  requires  that  all  steps  of 
the  procedure  except  initial  shutdown  of 
the  equipment  as  provided  in  paragraph 
(d)(1)  be  performed  only  by  tiw 
authorized  em|rioyee(s)  who  are 
performing  the  servicing  or 
maintenance." 

103.  On  page  36677,  cohunn  3.  the 
sentence  n^di  begins  on  line  3  is 
revised  to  read.  "Smce  the  use  of 
lockout  or  tagout  is  presumed  by  OSHA 
to  be  individual  protection, 
identification  and  operatiim  of  the 
energy  isolating  devices  are  done  by  the 
authorized  employees  who  are  apph^ 
the  locks  or  tags  under  the  procedures 
and  who  are  performing  the  servicing  or 
maintenance." 

104.  On  page  36678,  column  1,  the 
sentence  be^nning  on  line  26  ia  revised 
to  read,  'Tor  diis  type  of  machinery,  the 
cam  or  concentric  didates  the  motion  of 
the  macbhawy  componmt  Stoppage  of 
the  madiine  with  the  cam  or  concentric 


follower  in  or  near -a  peek  portion  can 
cause  the  macldacry  elemewls  to  move  ff 
the  cam  or  concentric  4s  aet  in  moidenby 
inadvertent  eaqiloyee  contact." 
.  lOS.  On  {Mgs  86678,  column  2.  die 
sentenoe  begkHdng  en  iine  42  is 
corrected  tonad.  'VerificatioB  of 
isolation  ahaH  ibe  contiaBed  until  the 
servicing  or  tnaintenance  is  csmpleted. 
or  until  dm  posaibility  of  reaccumniation 
of  stored  enetgy  ae  kn^er  exists." 

106.  On  page  36678.  oalumn  3.  the  first 
three  sentenoas  of  the  paragraph 
beginning  at  hne  28  is  revised  to  read, 
"This  step  of  the  procedure  may  involve 
a  deliberate  attempt  to  start  the 
equipment  which  has  been  solated  from 
the  energy.  It  is  an  action  intended  to 
assure  the  employee  that  the  machine  or 
equipment  is  isolated  from  the  enei^gy, 
that  residual  at  stored  energy  has  been 
dissipated  or  blocked  and  that  injury 
could  not  result  from  the  inadvertent 
activation  of  the  operating  controls. 
Another  means  i^  verifying  is  testing  the 
machine  orequ^ment  with  the 
appropriate  test  instruments." 

107.  On  page  36670,  column  1,  the 
sentence  which  begins  on  line  19  is 
revised  to  read,  "ll^se  actions  are 
intended  to  ensure  that:  (1)  V^e  machiBe 
or  equipment  has  been  returned  to  a 
safe  operating  condition;  (2)  any 
employees  who  might  be  exposed  to 
injury  due  to  the  starting  of  the  machine 
or  equipment  know  that  the  machine  or 
equipment  is  being  energized;  and  (3) 
those  employees  who  applied  the  energy 
control  devices  are  available  to  remove 
those  devices." 

lOa  On  page  36679,  column  1,  the 
sentence  beginning  on  line  50  is  revised 
to  read,  "Paragraph  (e)(2)  then  requires 
a  check  to  ensure  that  employees  are 
safely  positioned  and  have  been  noticed 
that  the  machine  or  equipment  is  to  be 
reenergized." 

109.  On  page  36679,  column  1,  a 
sentence  is  added  at  the  end  of  line  61  to 
read,  "Affected  employees  may  be 
notified  of  the  impending  start  up  of  the 
machine  or  equipment  by  the  use  of 
warning  bells  or  lights  provided  these 
employees  know  what  that  signal 
indicates." 

110.  On  page  36679,  column  2.  the 
sentence  which  begins  on  line  28  is 
revised  to  read,  "Depending  on  the  size 
or  complexity  of  the  machine  and  the 
type  and  degree  of  the  servicing 
performed,  visual  inspection  alone  might 
be  sufficient  to  meet  this  requirement; 
however,  additional  measures,  such  as 
checklists  and  other  administrative 
procedures  might  have  to  be  utilized  for 
large,  complex  machines  or  equipment." 

111.  On  page  36679,  column  2,  the 
sentence  beginning  on  line  42  is  xeviaed 
to  read  "OSHA  believes  that  the 


clentup  reqiBieaient  anwt  of 'necessity 
be  a  broad  one,  sbioe  vMui^eny 
extraneoes  Hoi  la  Ibe  ear^ioing  aiea 
can  potentially  caiise  ia^jury  to 
employeee  if  the  mncbfaie  or  equipment 
were  to  be  reeoe^ized  or  started  ap 
before  such  items  are  removed." 

112.  On  page  86870,  oohnnn  2.  the 
sentence  which  begins  on  line  64  is 
revised  to  read,  "TioM  determination 
usuaUy  can  be  accomfihahed  by  a  visual 
inspection,  however,  depending  on  the 
size  and/ or  oonqileidty  of  the  equipment 
and  the  scope  of  the  operation,  may 
necessitate  the  me  of  warning  devices 
such  as  horns,  bells  ot  buzsen." 

113.  On  page  36679,  ooinmn  3,  die 
sentence  which  begins  on  line  22  is 
revised  to  read,  "like  empkiyer  is  in  die 
best  position  to  evaluate  the  equipment 
in  the  workplace,  and  to  make  a 
determination  of  the  areas  where 
employees  may  be  eiqioaed  to  the 
hazards  of  the  machine  or  equipment 
unexpectedly  becoming  ener^zed  or 
starting  up." 

114.  On  page  36679,  column  3,  the  text 
beginning  at  line  34  and  ending  at  line  43 
is  revised  to  read,  "Lockout  or  tagout  is 
personal  protection.  For  diis  reason, 
OSHA  requires  in  paragraph  (e)(3)  that 
lockout  or  tagout  dievices  be  removed  by 
the  employees  who  applied  them  except 
in  limited  situations.  In  ibe  proposed 
standard,  OSHA  considered  whether  an 
exception  should  be  provided  whenever 
two  conditions  exist  which  would 
necessitate  the  removal  of  a  lockout  or 
tagout  device  by  an  audiorized 
employee  other  than  the  employee  who 
applied  the  devioe." 

115.  On  page  38680,  column  3,  the 
sentence  beaming  on  line  12  is  revised 
to  read,  This  exception  provides  for  a 
temporary  measure  to  be  used  only  to 
accomplish  a  particular  task  for  which 
reenergization  is  essential." 

116.  On  page  36680;  column  3,  the 
paragraph  beginning  at  line  16  is  revised 
to  read,  "In  paragraphs  (f)(2)  (i)  and  (ii), 
the  final  standard  requires  that 
whenever  outside  servicing  personnel 
are  engaged  to  perform  any  of  the 
activities  covered  by  this  standard,  each 
employer  must  inform  the  other 
eni^yer  of  dieir  respective  lockout  or 
tagout  procedures.  Each  employer  shall 
ensure  that  his/her  employees    • 
understand  and  comply  with  the 
restrictions  and  pstdiiUtions  of  the  other 
employer's  energy  centred  program." 

117.  On  page  36681,  column  1,  the 
sentence  which  begins  at  One  4  is 
corrected  to  read,  "GfiHA  aees  the 
proper  utibtoation  of  diese  provisions, 
t^en  diey  are  understood  and  adhered 
to,  as  a  way  to  prevent 
miaiinderetandiiags  by  either  plant 
employees  or  onteide  service  personnel 


regavdfag  the  nse'dPledkeitf  ertageut 
prooedaree  in  general,  the  'Bse  efepeuific 
lockout  or  tagoot  devtcaa  dnt  are 
sdeoled  f  or  a  pai4ioidar  appUoetion.  and 
the  wsMcfiens  and  prenntfesw 
impeaed  upon  eac^frei^i  ef  employees 
by  the  odier  etofAofefM  energy  oonitxel 
program." 

118.  On  page  66681,  calenm  1,  die 
paragraph  be^nning  on  line  31  is 
revised  to  reed,  "ine  standard  requires 
that  each  employer  inform  die  odier 
employa  ef  dnprocedraes  used  I7  bia/ 
her  employees  and  diet  eadi  emplojrer's 
employees  undentand  and  comply  with 
the  restrictions  and  prohibitions  (rf  die 
other  employer's  energy  control 
program.  For  example,  if  there  are 
elements  of  the  contractor's  procedures 
which  need  to  be  explained  to  the 
facility  employees,  or  if  diere  are  other 
steps  needed  to  assure  the  safety  of  the 
contractor's  employees,  the  facility 
employer  must  provide  his/her 
employees  with  the  information  to 
provide  the  necessary  protection." 

119.  On  page  96681,  cmumn  1,  die 
sentence  beginning  at  line  60  is  revised 
to  read,  "However,  OSHA  believes  tiiat 
if  each  employer  provides  the  necessary 
information  on  his/her  energy  control 
procedures  to  the  other  employer,  both 
employers  wiH  be  aUe  to  evaluate  die 
different  procedure  and  determine  what 
information  needs  to  be  provided  to 
their  respective  employees." 

120.  On  page  36681,  column  2,  the 
sentence  which  begins  on  line  1  is 
revised  to  read,  "Accordingly,  paragraph 
(0(2)  of  the  Final  Rule  requires  that  the 
contracting  and  contractor  employers 
inform  each  other  about  the  lockout  or 
tagout  procedures  eadi  uses;  and  that 
the  employees  of  each  employer 
understand  and  comply  with  the 
restrictions  and  prohibitions  of  the  odier 
eTaployet's  energy  control  program." 

121.  On  page  38681,  column  3,  the 
remainder  of  (he  paragraph  beginning  at 
line  23  is  revised  to  read.  "This  is 
necessary  for  several  reasons:  first  the 
placement  of  a  personal  lockout  or 
tagout  device  enables  that  employee  to 
control  his/her  own  protection,  rather 
than  having  to  depend  upon  another 
person;  second,  the  use  of  a  personal 
lockout  or  tagout  device  will  enable 
each  servicing  employee  to  verify  that 
the  equipment  has  been  properly 
deenergized  in  eccordance  with  die 
energy  control  procedure,  and  to  affix 
his/her  device  to  indicate  that 
verification;  third,  the  presence  of  an 
etapieyee'*  lockout  or  tagout  device  will 
inform  all  other  persons  that  die 
employee  is  working  on  the  equipment; 
fotffth.  as  long  as  that  device  remains 
attached,  all  emplojwes  know  that  the 
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job  is  not  completed  and  that  it  is  not 
safe  to  reenergize  the  equipment;  and 
fifth,  tiie  servicing  eiiq>loyee  will 
continue  to  be  protected  by  the  presence 
of  his/her  device  until  he/she  removes 
it.  The  authorized  employee  in  charge  of 
the  group  lockout  or  tagout  cannot 
reenergize  the  equipment  untU  each 
employee  in  the  group  has  removed  his/ 
her  personal  device,  indicating  that  he/ 
she  is  no  longer  exposed  to  the  hazards 
from  reenergization  of  the  machine  or 
equipment  OSHA  is  convinced  that  the 
use  of  individual  lockout  or  tagout 
devices  as  part  of  the  group  lockout 
provides  the  greatest  assurance  of 
protection  for  servicing  employees." 

122.  On  page  36682,  column  1.  the 
sentence  beaming  at  line  17  is  revised 
to  read.  "As  in  the  case  of  personal 
lodu)ut  or  tagout  the  employer  who 
uses  pY)up  lockout  or  tagout  must 
develop  a  procedure  which 
encompasses  the  elements  set  forth  in 
paragraph  (cK4)." 

123.  On  page  36682,  column  1,  the 
sentence  whidi  begins  on  line  23  is 
corrected  to  read,  "Paragraph  (f)(3) 
contains  several  key  provisions  which 
must  be  included  in  sill  group  lockout  or 
tagout  procedures." 

124.  On  page  30682,  ccrfumn  1.  the 
sentence  be^nning  at  Hne  52  is  revised 
to  read.  'Thii  method  provides 


individual  protection  for  all  employees 
working  under  the  protection  of  a 
particular  lockout  or  tagout  device." 

125.  On  page  36682,  column  2,  the 
sentence  which  begins  at  line  31  is 
revised  to  read.  "For  that  reason,  it 
involves  a  closer  examination  of  the 
conditions,  methods  and  procedures 
needed  for  effective  individual 
employee  protection." 

126.  On  page  36682,  colunm  3,  two 
sentences  are  added  beginning  at  line  35 
to  read  as  follows:  "When  complex 
equipment  is  being  serviced,  OSHA 
recognizes  the  need  to  provide 
employers  with  Ae  option  of  utilizing  an 
alternative  procedure  to  each  employee 
locking  or  tagging  out  each  energy 
isolating  device.  When  an  alternative 
procedure  is  used,  it  must  provide 
equivalent  protection  for  the  authorized 
employees." 

127.  On  page  36682.  column  3,  the 
sentence  bef^nning  at  line  45  is  revised 
to  read.  "As  with  group  lockout  or 
tagout  the  method  of  accomplishing  this 
task  must  be  part  of  the  procedures  that 
are  defined  in  performance  language  in 
paragraph  (c)(4)." 

12a  On  page  36683.  column  1,  the 
sentence  which  begins  on  line  5  is 
revised  to  read,  "ThiB  assurance  may 
involve  action  by  the  authorized 
supervisory  employee  responsible  for 


the  transfer  to  verify  the  continued 
isolation  of  the  machine  or  equipment 
from  the  energy  source." 

129.  On  page  36683,  column  2,  the  two 
sentences  which  begin  on  line  21  are 
revised  to  read,  "In  the  case  of  the  type 
of  complex  servicing  operation 
described  by  EEI  and  others  (Ex.  2-33. 
2-36,  2-39.  2-48  and  2-69)  involving 
large  numbers  of  energy  isolating 
devices,  large  numbers  of  servicing 
employees,  and  multiple  shifts,  OSHA 
acknowledges  that  the  removal  and 
replacement  of  the  lockout/tagout 
devices  each  shift  could  be  overly 
biutlensome.  In  these  situations,  when 
the  complexity  of  the  servicmg 
operation  necessitates  an  alternative  to 
such  frequent  attachment  and  removal 
of  lockout  or  tagout  devices,  the  use  of 
the  work  permit  or  comparable  means, 
with  each  employee  signing  in  and  out 
as  he  or  she  begins  or  stops  working  on 
the  equipment,  combined  with  the 
servicing  employees  verifying  that  the 
equipment  is  deenergized  prior  to 
beginning  work,  would  be  an  acceptable 
approach  to  compliance  with  group 
Imdcout/tagout  and  shift  change 
provisions  of  the  standard." 

130.  In  addition  to  the  revisions  and 
corrections  stated  above,  there  are 
additional  minor  corrections  made  in  the 
preamble,  "which  are  identified  below: 
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3S647. 
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36651. 
36651. 
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66 
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47 

3 
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1 

27 

2 

17 

2 

45 

3 

11 

3 

57 

3 

63 

1 

54 

Corredioo 


Oiwg*  "tMtad"  to  "partiar. 

CtWHia  "upon"  to  "tiT. 

Ctang*  "cowMersMoo"  to  "accourrt". 

Ciisng*  "faquMr  to  "requests". 

Changs  "tvNch"  to  "wtwn". 

Changs  laauad"  to  "Uused". 

Changa  "nwana"  to  "device". 

Ostoto  tha  won!  "aiMttonar'. 

OsMa  the  «mirI  "Jointly". 

Chwga  "which"  to  "which". 

Chwige  "machaniinw"  to  "devices". 

Ostsia  "varioua  types  oT*. 

Change  "fadMating"  to  "enabling". 

Deleta  the  word  "also". 

Change  "earth  moving"  to  "earthmoving". 

Change  "machine"  to  'Vehide". 

Oeiela  "in  which". 

Ownge  "detennination"  to  "t>asis". 

Change  "(use"  to  "use". 

Chwiga  "deOnee"  to  "describes". 

Changa  "auggesT  to  "suggested". 

Changa  "wNh"  to  "by". 

Change  "Sian"  to  "them". 

Changa  "tha  maehinaa"  to  "iT. 


Datela"wW'. 

Change  "muaT*  to  "need  not". 

Changa  "pncadurea"  to  "measures". 

OsMa  "hand". 

Oslato  "(dH5)"  to  "(dH6)". 

Changa  "measures"  to  "devices". 

Chwiga  "6(a)" to "gsnarallndustfy". 

Chwg*  "design"  to  "instaSaSon". 

Chwge  "1910.l81(fK2)(iXc)"  to  "1810.181(fM2HiHC)"- 

Chwge  "1910.263(lK3)CM)(b)"  to  "1»l0.263<1)(3)PKBr 

DeMe' 
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Column 
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56 

87 

a* 

65 
42 
95 


58 

2 
54 

5 
15 
12 
18 
88 
98 
35 
19 
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5 
61 
45 
22 
62 
86 
86 
48 
40 
61 
30 
61 
44 
57 
26 
25 
39 
37 
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ConacSon 


Change  "(dK3)"  to  "(d)(4)" 


to'Subparr. 
Change  "pact"  to  "Part". 
Changa  "musT  to  "may  have  to" 
Change  Iha"  to  "(har-. 

lflPPK»)"to"<dKl)". 

"has  been"  to  ^Ma". 
Change  "musT  to  "should". 
OsMe  "either  lockout  or", 
or". 


Change  "a  tapOMl  proeadwa"  to ' 

Change  "lagout  ilevicas"  to  'tagout". 

Change  "prnjeciuiis"  to  "protection". 

Change  IsanpaRiBa"  to  "operations". 

Char^9a"(cK7)W-to  •(flrr 

Charge  "is  raquinv"  to  '*iaquires". 

Changs  "itam  (dT  to  "paragraph  (c)(5MIMDr- 

Change  *%ystoiif  to  'procedure". 

OSanps  "IpRigraBi"  to  "procedure". 

Changa  "and"  to  "an". 

Change  "(cK7)(v)"  to  "(cKTMiv)". 

OeMs  'Tor  exaoipto". 

Change -(cM7)(vi)"  to -«W1)'. 

Change  "(a)(3)(»)"  to  "«a)(3)(»)". 

Change  "(d)(4r  to  "(d)(5)". 

Oalato  '^storad^. 

Change  "madMrtea"  to  "items". 

Change  "that  where"  to  "when". 

Delete  "such".  ' 

Change  "attached"  to  "in  nee". 

Chaitge  "required"  to  "necessary". 

Changs  "awn  employer"  to  '(elk>w  employeaa". 

Change  "mear  to  "w«  need  to". 

Changs  '^pswonn^"  to  "parsonar*. 

uiangs  wtseui  w  wCiWOii  . 

Change  "eenM  means"  to  "isolating  devices". 

Chartge  "machinaiy"  to  "machine". 


Rogulatoty  VmA 

The  following  technical  amendments 
are  made  to  correct  29  CFR  1910.147. 
which  was  issued  on  September  1. 1989. 
The  original  effective  date  of  1 1910.147. 
October  31. 1989,  was  extended  to 
January  2, 1089.  by  notice  published  on 
November  6, 1988  (54  FR  4661i^. 

PART  1910-4AIIENDEO] 

11910.147    (Afflwidsd] 

131.  The  dsfioitioB  ni  Authorized 
employee  in  paragraph  (b)  of  i  1010.147 
is  revised  to  read  as  follows: 

(b)  *  *  * 

Authorized  employee.  A  person  who 
locks  out  or  tags  out  madiines  or 
equipment  in  order  to  perform  servicing 
or  maintenance  on  (hat  machine  or 
equipment.  An  affected  employee 
becomes  an  authorized  employee  when 
that  employee's  duties  include 
performing  servicing  or  maintenance 
covered  under  this  section. 


(b)  •  *  • 

Capable  of  being  locked  out  fat 
energy  isolating  device  is  capable  of 
being  locked  out  if  it  has  a  hasp  or  otfter 
means  of  attachment  to  which,  or 
through  which,  a  lock  can  be  affixed,  or 
it  has  a  locking  mechanism  built  into  it 
Other  energy  isolating  devices  are 
capable  of  being  locked  out  if  lockout 
can  be  achieved  without  the  need  to 
dismantle,  rebuild,  or  replace  the  energy 
isolating  device  or  permanently  alter  its 
energy  control  capability." 


81910.147    I 


11 


{1910.147    fl 

132.  TIk  dsfiaition  ^  capable  of  being 
locked  out  in  paiagta^  (b)  ti  %  vanSLW 
is  seviaed  ta  read: 


133.  The  definition  of  Energy  Isolating 
Device  in  paragraph  (b)  of  S  1910.147  is 
revised  to  read: 

(b)  •  •  * 

"Energy  uolatag  device.  A 
mechanical  device  tet  physicaUy 
prevents  the  transmission  or  release  of 
energy,  includirtg  but  not  limited  to  the 
following:  A  manually  operated 
electrical  circuit  breaker  a  disconnect 
switch;  a  manually  operated  swttch  by 
w^Boh  the  oosductots  of  a  citcnit  can  be 
djeconnected  from  all  ungrounded 
supply  conductors,  and,  in  ad<£tien,  no 
pole  can  be  operated  independently;  a 


line  valve;  a  block;  and  any  similar 
device  used  to  block  or  isolate  eneigy. 
Push  buttons,  selector  switches  and 
other  control  circuit  type  devices  are  not 
energy  isolating  devices. 


S  1910.147    [Amende*] 

134.  The  definition  of  Lockout  Device 
in  paragraph  (b)  of  f  1810.147  is  revised 
to  read  as  fallows: 

(b)  •  •  • 

"Lockout  device.  A  device  tiiat 
utilizes  a  positive  means  such  as  a  lode, 
eidier  key  or  combination  type,  to  hold 
an  eneigy  isolating  device  in  a  safe 
position  and  prevent  the  energizing  of  a 
machine  or  equipment.  Included  are 
blank  flanges  and  bohed  slip  blinds." 


(1910.147    [AHMMlad] 

135.  Paragraphs  (c)(1),  (c)(^(iii), 
(c)(6)(i)(B).  (c)(7)(i),  (c)(8).  (d) 
introductory  text,  (d)(2),  (e)(2)(ii), 
(f)(2)(ii)  and  (f)(4)  of  §  1910.147  are 
revised  to  read  as  follows: 

(c)  General — (1)  Energy  contrail 
program.  The  employer  shall  establish  a 
program  consisting  of  eneigy  control 
procedures,  employee  training  and 
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periodic  inspections  to  ensure  that 
before  any  employee  performs  any 
servicing  or  maintenance  on  a  machine 
or  equipment  where  the  unexpected 
energizing,  start  up  or  release  of  stored 
energy  could  occur  and  cause  injury,  the 
machine  of  equipment  shall  be  isolated 
from  the  energy  source,  and  rendered 
inoperative." 

•  *       *       •       • 

(2)  Lockout/TagouL  *  *  * 

(iii)  After  January  2, 1990.  whenever 
replacement  or  major  repair,  renovation 
or  modification  of  a  machine  or 
equipment  is  performed,  and  whenever 
new  machines  or  equipment  are 
installed,  energy  isolating  devices  for 
such  machine  or  equipment  shall  be 
designed  to  accept  a  lockout  device." 

•  *        •       •       • 

(6)  Periodic  inspection,  (i)  *  *  * 
(B)  The  periodic  inspection  shall  be 

conducted  to  correct  any  deviations  or 
inadequacies  identified." 

(7)  Training  and  communication,  (i) 
The  employer  shall  provide  training  to 
ensure  that  the  purpose  and  function  of 
the  energy  control  program  are 
understood  by  employees  and  that  the 
knowledge  and  skills  required  for  the 
safe  appUcation.  usage,  and  removal  of 
the  energy  controls  are  acquired  by 
employees.  The  training  shall  include 
the  following: 

•  •       •       •       • 

(8)  Energy  isolation.  Lockout  or  tagout 
shall  be  performed  only  by  the 
authorized  employees  who  are 
performing  the  servicing  or 
maintenance. 


(d)  AppUcation  of  control.  The 
established  procedures  for  the 
application  of  energy  control  (the 
lockout  or  tagout  procedures)  shall 
cover  the  following  elements  and 
actions  and  shall  be  done  in  the 
follo%ving  sequence:  *  *  * 

(2)  Machine  or  equipment  shutdown. 
The  machine  or  equipment  shall  be 
turned  off  or  shut  down  using  the 
procedures  established  for  the  machine 
or  equipment  An  orderly  shutdown 
must  be  utilized  to  avoid  any  additional 
or  increased  hazard(s)  to  employees  as 
a  result  of  the  equipment  stoppage. 

•  •       •       •       • 

(e>  Release  from  lockout  or  tagout 

•  •  * 

(2)  Employees.  *  *  * 

(iii)  After  lockout  or  tagout  devices 
have  l>een  removed  and  before  a 
machine  or  equipment  is  started, 
affected  employees  shall  be  notified  that 


the  lockout  or  tagout  device(s)  have 
been  removed. 

•  •       •       •       • 

{{)  Additional  requirements.  *  *  * 
(2)  Outside  personnel.  *  *  * 
(ii)  The  on-site  employer  shall  ensure 
that  his/her  employees  understand  and 
comply  with  the  restrictions  and 
prohibitions  of  the  outside  employer's 
energy  control  program. 

•  •       •       •       • 

(4)  Shift  or  personnel  changes. 
Specific  procedures  shall  be  utilized 
during  shift  or  personnel  changes  to 
ensure  the  continuity  of  lockout  or 
tagout  protection,  including  provision  for 
the  orderly  transfer  of  lockout  or  tagout 
device  protection  between  off-going  and 
oncoming  employees,  to  minimize 
exposure  to  hazards  from  the 
unexpected  energization  or  start-up  of 
the  machine  or  equipment,  or  the  release 
of  stored  eneigy. 

136.  Appendix  A  to  1 1910.147  is 
revised  to  read  as  follows: 

Appmdix  A— Typical  Mfaumal  Lodiout 
Procedure 

General 

The  following  simple  lockout  procedure  is 
provided  to  assist  employers  in  developing 
their  procedures  so  they  meet  the 
requirements  of  this  standard.  When  the 
energy  isolating  devices  are  not  lockable, 
tagout  may  be  used,  provided  the  employer 
complies  with  the  provisions  of  the  standard 
which  require  additional  training  and  more 
rigorous  periodic  inspections.  When  tagout  is 
used  and  the  energy  isolating  devices  are 
lockable.  the  employer  must  provide  full 
employee  protection  (see  paragraph  (c)(3]) 
and  additional  training  and  more  rigorous 
periodic  inspections  are  required.  For  more 
complex  systems,  more  compr^ensive 
procedures  may  need  to  be  developed, 
documented  and  utilized. 

Lockout  Procedure 

Lockout  procedure  for 

(Name  of  Company  for  single  procedure  or 
identification  of  equipment  if  multiple 
procedures  are  used) 

Purpose 

This  procedure  establishes  the  minimum 
requirements  for  the  lockout  of  energy 
isolating  devices  whenever  maintenance  or 
servicing  is  done  on  machines  or  equipment. 
It  shall  be  used  to  ensure  that  the  machine  or 
equipment  is  stopped,  isolated  from  all 
potentially  hazardous  energy  sources  and 
locked  out  before  employees  perfonn  any 
servicing  or  maintenance  where  the 
unexpected  energization  or  start-up  of  the 
machine  or  equipment  or  release  of  stored 
energy  could  cause  injuiy. 

Compliance  With  This  Program 

All  employees  are  required  to  comply  with 
the  restrictions  and  limitations  imposed  upon 
them  during  the  use  of  lockout.  This 
authorized  employees  are  required  to  perform 


the  lockout  in  accordance  with  this 
procedure.  All  employees,  upon  observing  a 
machine  or  piece  of  equipment  which  is 
locked  out  to  perform  servicing  or 
maintenance  shall  not  attempt  to  start 
eneigize  or  use  that  machine  ot  equipment 

Type  of  compliance  enforcement  to  l>e  taken 
for  violation  of  the  al)ove. 

Sequence  of  Lockout 

(1)  Notify  all  affected  employees  that 
servicing  or  maintenance  is  required  on  a 
machine  or  equipment  and  that  the  machine 
or  equipment  must  be  shut  down  and  locked 
out  to  perform  the  servicing  or  maintenance. 

Name(8)/Job  Title(s)  of  affected  employees 
and  how  to  notify. 

(2)  The  authorized  employee  shall  refer  to 
the  company  procedure  to  identify  the  type 
and  magnitude  of  the  energy  that  the  machine 
or  equipment  utilizes,  shall  understand  the 
hazards  of  the  energy,  and  shall  know  the 
methods  to  control  the  eneigy. 

Type(s)  and  magnitude(8)  of  energy,  its 
hazards  and  the  methods  to  control  the 
energy. 

(3)  If  the  machine  or  equipment  is 
operating,  shut  it  down  by  the  normal 
stopping  procedure  (depress  stop  button, 
open  switch,  close  valve,  etc.). 

Type(s)  and  location(s)  of  machine  or 
equipment  operating  controls. 

(4)  De-activate  the  energy  isolating 
device(8)  so  that  the  machine  or  equipment  is 
isolated  from  the  energy  source(s). 

Type(s)  and  location(s)  of  energy  isolating 
devices. 

(5)  Lock  out  the  energy  isolating  device(s) 
with  assigned  individual  lock(s). 

(6)  Stored  or  residual  energy  (such  as  that 
in  capacitors,  springs,  elevated  machine 
members,  rotating  flywheels,  hydraulic 
systems,  and  air,  gas,  steam,  or  water 
pressure,  etc.]  must  be  dissipated  or 
restrained  by  methods  such  as  grounding, 
repositioning,  blocking,  bleeding  down.  etc. 

Type(s)  of  stored  energy — methods  to 
dissipate  or  restrain. 

(7)  Ensure  that  the  equipment  is 
disconnected  from  the  energy  80urce(8)  by 
first  checking  that  no  personnel  are  exposed, 
then  verify  the  isolation  of  the  equipment  by 
operating  the  push  button  or  other  normal 
operating  control(s)  or  by  testing  to  make 
certain  the  equipment  will  not  operate. 

Caution:  Return  operating  control(8)  to 
neutral  or  "off"  position  after  verifying  the 
isolation  of  the  equipment 

Method  of  verifying  the  isolation  of  the 
equipment 

(8)  The  machine  or  equipment  is  now 
locked  out 

Restoring  Equipment  to  Service.  When  die 
servicing  or  maintenance  is  completed  and 
the  machine  or  equipment  is  ready  to  return 


to  normal  operating  condition,  the  following 
steps  shall  be  taken. 

(1)  Check  the  madiine  or  equipment  and 
the  immediate  area  around  the  machine  or 
equipment  to  ensure  that  nonessential  items 
have  been  removed  and  that  the  machine  or 
equipment  ccroponents  are  operationally 
intact 

(2)  Check  the  work  area  to  ensure  that  all 
employees  have  been  safely  positioned  or 
removed  from  the  area. 

(3)  Verify  that  the  controls  are  in  neutral. 

(4)  Remove  the  lockout  devices  and 
reenergize  the  machine  or  equipment 

Note:  The  removal  of  some  forms  of 
blocking  may  require  reenergization  of  the 
machine  before  safe  removal. 

(5)  Notify  affected  employees  that  the 
servicing  or  maintenance  is  completed  and 
the  machine  or  equipment  is  ready  for  use. 

Signed  at  Washington,  DC,  this  13th  day  of 
September  1990. 

Gerard  F.  ScamieU, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  90-22063  Filed  9-19-80:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certificationi  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Coliisions  at  Sea,  1972; 
Amdt 

AQENCY:  Department  of  the  Navy,  DOD. 
ACTKHl;  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect 
determination  by  the  Acting  Judge 
Advocate  General  of  the  Navy  that  USS 
ARLEIGH  BURKE  (DDG  51)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 


with  its  special  function  as  a  naval 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECnvE  DATE  September  ii,  1990. 

FOR  FURTHtR  INFORMATION  CONTACT 

Captain  R.R.  Rossi,  JAGC  U.S.  Navy, 
Adimiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department 
200  Stovall  Street  Alexandria,  VA 
22332-2400,  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Acting  Judge  Advocate  General  of  the 
Navy,  under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  ARLEIGH  BURKE  (DDG  51)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Annex  1,  section  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I,  section  2(f)(i)  pertaining  to 
placement  of  the  masthead  light  or  lights 
above  and  clear  of  all  other  lights  and 
obstructions;  and.  Annex  I,  section  3(c) 
pertaining  to  placement  of  task  lights 
not  less  than  2  meters  from  the  fore  and 
aff  centerline  of  the  ship  in  the 
athwartship  direction;  without 
interfering  with  its  special  function  as  a 
Navy  ship.  The  Acting  Judge  Advocate 
General  of  the  Navy  has  also  certified 
that  the  lights  involved  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 


placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  €FR  Part  7M 

Marine  safety,  navigation  (water),  and 
vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is    . 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

{706.2    [Amended] 

2.  Table  Four  of  S  706.2  is  amended  by 
adding  the  following  paragraphs: 

15.  Task  (restricted  maneuverability) 
lights  on  the  following  ships  do  not 
comply  with  Aimex  L  section  3(c). 


dtttsnctt 

trom  ifw 

' 

loraandan 

Vaaaal 

No. 

osniifiM  of 
thawaaaal 

iniha 

atfNMiIMp 

dlracHon 

USS  ARLEIGH  BURKE 

006  51 

LSSmatars. 

16.  On  the  following  ships,  the  arc  of 
visibility  of  the  forward  masthead  light 
required  by  rule  21(a).  may  be 
'  obstructed  at  the  following  angles 
relative  to  ship's  heading: 


Vateai 


USS  Arteigh  Burke. 


OvSwUdiofi 


•Npjs 
iMMbigB 


69.25*  thru 
106.67* 


9706.2   [Amended] 

3.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 


USS  Arteigh  Bute.. 


No. 


DOG  51 


Mastt«aad 

Hghtt  not 

ovraM 

othw  lights 

OtMtfUO- 

ttont.  Annsx 

I.MC.2(f) 


fight  not  in 

lonMfd 

quirttrof 

ship.  Annex 

l,SM:.3<a) 


An  1/2 

•Np's 

Isnglh  all  of 


Ight  Annex 
I.  sec.  3(a) 
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Dated:  Septembv  U.  IflSa 
ABprovc<£ 

)£Gdnian. 

Actu^fudgt  Mmmte.  GeaaraL 

[FR  Doc  90-22285  FUed  9-19-90;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 


49CniMHt19» 

(DeciMtNaP8-11«] 

Rm2137-AB66 


AOENCt:  Research  and  Special  nograms 
Adminntratfon  (RSPAJ,  DOT. 
action:  FhibI  rule. 


:Thi8  final  rule  sets  forth 
reguhftBM  that  reqaire  each  State  to 
miusH  Of  seek  fo  ad(q)t  a  one-call 
dasBge  pcevention  program  as  a 
CQufitkm  to  receiving  a  full  grant-in-aid 
raf  the'  Stale  a  pipeune  safetjr 
compliance  pfapan.  Thft:  final  Bil» 
implemenib  section  3Q3(al  of  the  Pipeline 
Safety  Reauthorization  Act  of  1988 
(Rtau  Ao«fea«<i»  Asty  fNb.  L 109-661: 
ObtabCT^n.  TmK}s  whieft^  Oste^  Ae 
Secretary  ofTfcagapwIiHfon  to  require 
each  State  to  adopt  a  ene-eaS  dbnrnge 
prevention  progian  ferine 
aotabliohment.  opera  tioit.  and 
tafcrceraent  of  one-call  notification 
syaiMaa.  The  intended  effect  ol  these 
reguMons  is  to  rednce  the  incidence  of 
exeaTHtian  Hnmngp  to  gaa.  and 
hazardous  liquid  pipelines  and  other 
undetgEound  faciinies. 
EFFECrnrK  DAIEi  This  final  rule  takes, 
effect  September  20. 1990. 
pow  RiHTim  iMromMwoM  comAO 
Albert  C.  Gamett.  (202>  366-2036.. 
regarding  the  subject  matter  af  this 
dociunent,  or  the  Dockets  Unit.  (202) 
366-5048,  for  copies  of  this  document  or 
other  material  in  the  docket 
SUPPLEMEVTAMT  WFOBMATION: 

Background 

The  iBoat  widaljr  accepted  approach 
tffrethKXOf  excavation  daoniic  or  "dig- 
ins."  to  undeegvoMad  gas  and  fazarJai 
liquid  pipeluKV  and  other  undergDouiid 
facilities  i»  » tanatfaad  damage 
prevention  program  that  makes  use  of  a 
one-call  notification  system.  Latest 
available  information  indicates  that 
there  are  88  (less  than  in  the  notice, 
because  some  systems  have  merged) 
one-call  notification  systems  operating 


in  47  SUtes  and  thftDisMckaC 
Coluflsbia. 

A  onai  rail  nfrfifiratifiin  nyitt™ 
provide*  a  communicattioB  Hrich 
excavators  and  operalera,  of  pipelinps 
and  other  underg^nmd  facilifies.  The 
nuctens  of  the  system  fs  an  operatfonal 
center  whose  princ^af  function  b  to 
pronpMf  transfer  fitifoanaffon  recefved 
from  excavators  abonf  tftefr'hitend'ed 
excavatioR  actlvitfes  to  the  opetatbrs  of 
pipefines  and  other  andtergroand 
facilities  participating  in  ti^e  system. 
Biun  oCerv  nfw  tv  mwe  only  v  sngf? 
call  (inelMdea' varisBS  raaAodb'  of 
commuBicaitianf  to  as  eperelfontrf  center 
to  start  the  f>rocefl0,  Am  Aemnne'^me 
call'".  Upoir  reeejpf  of  Ae  infuiuiafiuu, 
Aff'parBciinAig  upeiadws  of  pipelines 
ajsd  uttaf  andRi^groiiiitf  facMifres  tnaH 
osdtf  b^aflbctorfbjrffie  excavatton 
activity  wiaqgg  for  Ae  timely 
identflicatiair  and  temperary^marking  of 
Aeir  undBfgnmMi  ncmtws  tncrf!  are*  hi 
theafvttof  AeintendMaclFvity.  Wlken- 
neeessarjr  Ae  anthigiwund  operators 
inspect  Ae  sitobeng  excavated  and 
a^se  Ae  exeavater  of  Ae  need  for 
special  meesioee  tO' prefect  DtiiFeo  or 
exposed  fecrlitiies.  One-call  nefifieation 
systems  nay  perloim  various  other 
functSans  relevent  toprotectng 
pipelines  aad  eAev  nndefgreand 
facaWce  Hem  damage,  such  as 
reeofcfteepiiig  and  pebffie  awareness 
propiRBS. 

/^pfoximatetf  30  Slates  and  tlto 
District  of  Ctolombw  have  damoge 
prevention  Imss  desipied'  to  pratect 
undergnwBiA  lauBlisa  from  deaiageby 
ejaaBwa<ia»  aelMtin.  Allhaugk  State 
danaps  pievsntiaB  law*  aw  net 
unifani^  Hi^  neat  oflen  teqUife  persons 
engqgnig  it  defiueA  cstsavaties 
acliiiliui  to  jeiwMe  operators  ef 
specMM  auAiignumid  facilities'  advance 
notice,  wSk  nhvaBt  dittaUfe,  e(  liicir 
iiitsadsd  excawatieesi 

Fa— pnnn  ininni  rf  thrr  'itntn  hnn 

include:  deinihen  of  excavatiaB 
activifics,  specffication  ol  underground 
facilities^  notificatkin  and  response 
times,  accuracy  of  temporary  marking, 
color  code  for  identification  of 
ten^iocary  raarlung,  ^^ection  of 
underground  facilities,  emergency 
clauses,  exemptions,  excavation 
permits,  cmd  penalties  for  violations. 

RSPA  has  long  supported  the  efforts 
of  one-call  systems  to  prevent  damage 
to  imderground  pipelines.  For  example, 
under  49  CFR  192.614,  "Damage 
prevention  piegram,"  a  legulation  vdrich 
has  been  i»  effect  since  April  1, 1983  [47 
FR  13818:  April  1»  198:^  operators  of  gaa 
pipelines  must  carry  out  a  damage 
prevention  program  patterned  after 
typical  one-call  notification  systems. 
Operators  must  perform  required  duties 


eithat  h»  thamaeWaa  etby  [ 

in  a  public  service  pro^HSk  sa^as  ■ 

one-cdl  syelBM.  A  sMfeir  damage 

prcwenfien  Fe^effemenr  rbs  oeeij 

proposed  Ibr  bazardlmis  Rquid  pipefines 

(DO<±Bf  FS-tOTI  (53^  FR  2<7«7;  June  30. 

1988). 

Caagvess  Vkges  Slates  to  Etaed  Otoe-GaU 
Laws 

CangKSS  satyesU  efiortsby  the 
private  sector  aid  vMtoas  branches  ef 
government  to"  protect  anwergroono 

facilities.  A  new  section  20  of  Ae    

Natural  Gas  Pipefine  Slafety  Act  of  T9W 
(NGPSA)  149  App.  U.SJC.  1687I^aa 
added  by  section  303(al  af  the 
Reauthoflizayoa  Act,  Eequires  the 
Secret wy  oi  Traaeportation  to  issue 
regulations  Aat  are  intended  lopcaBipi 
States  without  one-call  damage 
prevention  laws  to  enact  them  and  ts 
provide  commonality  amnng.  all  such 
State  laws.  The  regulations  require  Aat 
each  State  adopt  or  seek  to  adopt  a  one- 
caff  danwige  prevention  program  under 
State  law  for  ptotecUoa  of  undesgrouod 
pipeline  faciRties  as  a  condition  to 
receiving  a  full  i^aal-iD-aid  for  it» 
pipeline  safety  complianceprogram 
under  section  5  of  the  NCPSA  f49^ip. 
U.S.C.  1674)  and  section  205  of  the 
Hanvdeas  Liqaitf  Kpeh'ne  Safety  Aet  of 
1979  (HLFSAJfWApp;  U.RC.  20WI.  The 
new  secfiba  inlays  eat  nine 
requirements  that  are  to  be  included  in 
the  regulations  and  form  the  core  of 
each  State's  one-call  damage  prevention 
pro-am. 

Ib.  caacting  these  Dmrieq^aremcatak 
Congress  waS' owase  that  a  ooe-€aU 
notificatioa  system  opesates  aKMt 
e&ctivaljr  wkea  all  pipdiaes  and  other 
underpoand  fadJities  in  the  legeo 
covered  by  the  aystsnk  participate  ia  the 
system.  Oaty  in  tUe  w^caa  excavators 
truly  uae  ooe-caU  toitachsuperatavs  oi 
all  potentially  affected  uader^ouad 
facilities^ 

NoHce  ef  Ftopased  Rdemakaig 

RSPA's  Office  of  Pipeline  Safety 
(OPS)  published  a  notice  of  proposed 
rulemAing  (NPRM).  titled  "Gtanl 
Regulations:  State  Adoption  of  One-Call 
Damage  Prevention  Program."  in  the 
Federal  Register  on  July  11, 1990  (55  FR 
28419).  The  notice  proposed  the  addition 
of  a  new  part  198.  "Regulations  For 
Grants  To  Aid  State  Pipeline  Safety 
Programs."  The  regulations  proposed  in 
the  aetiee  eniaiated  Ae  » requirements 
prescribed  by  Congress  for  State  oac- 
call  damage  prevention  programs. 

Comments  on  the  notice  were 
received  from  43  respondents  comprised 
of:  19  gas  distribution  companies.  8 
trade  associations.  5  gas  or  hazardous 


Uquki  IransmissioB  eompantes,  S  asle- 
ep notiHeatioa  systeais.  4)State  or 
Fedoal  legiilatary  agencies,  1 
commnnications  company,  and  1  State 
highway  department  A  ou^iHity  (42 
respondlente)  asqnessed  st^post  far  one- 
call  damage  notification  systems  and 
spoke  to  varieos  issues  which  Aey 
bdieved  would  faiqmive  the 
effectiveness  of  Ae  propmed  one-call 
State  damage  preventicai  pro-ams. 

General  Issuai 

To  conform  wiA  the  format  of  parts 
190  Arough  196  of  Ae  Pipeline  SdTety 
Regulations,  in  this  final  rule.  Ae 
definitions  proposed  in  8 198.33  of  Ae 
notice  have  been  combined  wiA  Ae 
definitions  proposed  in  { 198.3. 

Also  in  Ais  final  rule  5 198.37  (e),  (f), 
(g)  and  (h)  have  been  revised  or 
redesignated  from  Aat  shown  in  Ae 
notice.  The  changes  are  as  follows: 
Section  196.37(e)(1)  in  Ae  notice  has 
been  redesignated  as  { 198.37(e)  in  the 
final  rule  and  revised  to  include  an 
exception  for  certain  interstate 
pipelines.  Section  198.37(e)(2)  in  Ae 
notice  has  been  redesignated  as 
S  I9e.37(f)  in  Ae  final  rule.  Section 
198.37(f)  in  Ae  notice  has  been 
redesignated  as  §  198.37(g)  in  Ae  final 
rule  and  Ae  exception  from  public 
awareness  programs  has  been  revised. 
Finally.  }  19837(g)  in  Ae  notice  has 
been  redesignated  as  { 198.37(h]  in  Ae 
final  rule  and  revised  to  include  an 
exception  for  certain  interstate 
pipelines.  The  redesignation  of  Ae 
sections  improves  Ae  form  and  clarity 
of  Ae  new  regulations  and  Ae  need  for 
Ae  revisicms  is  discussed  below. 

The  followhtg  recommendations  were 
made  by  6  or  more  commenters: 

(1)  Require  sptcific  time  frames  for 
notifications  frem  excavators,  one-call 
operational  center  responses  to  participating 
members,  and  kxating  and  temporary 
markings  by  participating  operaton. 

(2)  nx)vide  for  operaton  of  ondetground 
facilities  to  Iiawe  some  oversight  of  die  one- 
call  notification  systems  where  they  are 
required  to  participate.  Particular  areas 
recommended  for  oversiglit  were 
development  of  fees  and  monitoring  of 
performance. 

(3)  Require  govemmeatal  agencies,  such  as 
hi^way  departments,  to  uae  one-call 
notification  systems. 

RSPA  agrees  Aat  Aese  types  of 
requirements  might  ino^rove  one  call 
damage  prevention  programs.  However. 
RSPA  wanto  to  avoid  serious  disruption 
of  existing  on^caQ  programs  by 
in^osing  too  toai^  requireraento.  Thus, 
RSPA  is  leaviqg  the  decisioa  on  Ae 
indosion  of  A^  matters  to  the 
individuar  States. 


A  Stoto  utilMes  board  cs^iessed 
concern  about  Ae  gap  (see  beknr— 
Gaps  in  Cosenge  *  *  *  to  Ae  State  one- 
call  daosage  pievsntion  programs 
caused  by  Ae  inability  of  the  States  to 
adopt  and  enforce  safety  standards 
applicable  to  intentete  pipeline 
transportation.  RSPA  agrees  and  intpnrfa 
to  address  Ae  issue  of  mandatory 
participation  by  operators  of  mterstete 
pipeline  facilities  hi  the  conent 
rulemaking  on  damage  prevention 
programs  referred  to  alrove  (Docket  PS- 
101).  However,  fai  Ae  interim,  RSPA 
urges  operators  of  Ae  interstate  pipelme 
facilities  to  participate  in  Ae  one^call 
damage  prevention  programs 
estabUshed  by  Ae  ^ates  A  v^ch  the 
facilities  are  located 

Specific  Issoas 

Regarding  Ae  pressed  1 19e.37(c), 
RSPA  believes  the  word  "appropriate" 
A  the  proposal  Aat  excavators  be 
required  to  notify  Ae  operational  center 
of  Ae  "appropriate"  one-call  notification 
system  is  subject  to  misinterpretation. 
Therefore,  RSPA  has  deleted 
"appropriate"  and  substituted  ito 
meaning.  As  adopted,  the  final  rule 
requires  Aat  excavators  be  required  to 
notify  Ae  operati(mal  center  of  Ae  one- 
caU  notificati(m  system  "Aat  covers  Ae 
area  of  each  mtended  excavation 
activity." 

The  proposed  language  of  i  198.1. 
"Scope,"  provided  Aat  part  198 
"prescribes  regulations  govemmg  grants 
to  aid  State  pipeline  safety  compliance 
programs."  One  commenter  believed 
Ais  statement  of  scope  to  be  Aaccurate 
because  Ae  focus  of  Ae  notice  was  one- 
call  damage  prevention  programs. 
However,  RSPA  has  retained  Ae  scope 
statement  as  proposed,  because  S  198.1 
applies  to  all  of  part  198,  not  just 
subpart  C,  which  covers  one-call 
damage  prevention  programs;  and  RSPA 
sees  the  pot«itiaI  to  expand  part  196  A 
Ae  foture  to  cover  oAer  aspects  of  Ae 
State  grant-in-aid  program. 

The  proposed  f  190.33  set  forth  a 
definition  of  "one-call  notification 
system"  as  "a  systnn  of  telephonic 
communicatfon  A  wAich  an  operational 
center  receives  notices  bom  excavators 
of  mtended  excavation  activities  and 
transmits  Ae  notices  to  operators  of 
pipeline  facUities  and  any  oAer  utilities 
Aat  participate  in  Ae  system."  Poor 
connnenters  recommended  revisions  of 
various  prntions  of  this  definition.  R^A 
has  ad<q)ted  Ae  rectHnmendation  from 
two  oomsenters  to  ddete  "telephonic" 
to  avoid  the  implication  Aat  other 
means  of  communication  may  not  be 
used.  As  suggested  by  anoAer 
commenter  to  avoid  confusien  A 
identtfying  Ae  proper  one-caA  system. 


A  the  final  nde.  RSK^  has  also  modiiied 
Ae  proposed  defioMioB  to  pivftfe  thai  a 
one^caB  notificatioa  system  to  one  that 
qualifies  andar  the  criteria  at  pari  «• 
and  ths  State's  one  call  dsmap 
pteventioB  progrsas.  RSPA  alsa  adopted 
Ae  rerommendatton  of  anoAsr 
commenter  who  leoomaiended  Aat  Ar 
word '^rtilftlesr  be  replaced  WiA 
"facAties,"  which  faidudes  undeign>a>d 
facAttes  that  are  net  necessarily 
considered  a  utility. 

A  Ae  proposed  f  198.37(c)(3),  OPS 
proposed  tlMt  excavators  be  reqnired  to 
notify  the  operatfonal  center  and  give 
Ae  "location"  of  each  Atended 
excavation.  Two  commenters  pomted 
oat  that  safefy  is  je^iardized  if  an 
excavator  fails  to  provide  sufficient 
information  to  permit  the  undei^^wmd 
operators  to  determine  Ae  vpedSic 
location  of  the  Atended  excavation 
activities.  RSPA  understands  that 
underground  operators  need  specific 
locations  to  enable  them  to  determine  if 
their  facilities  are  present  and  if  so,  to 
provide  Ae  required  identification  and 
temporary  maiking.  A  response  to  this 
need  RSPA  has  modified  parsgrafA 
(c)(3)  by  adAng  a  requirement  Aat  the 
excavator  tell  the  "specific"  location. 

Also  m  Ae  proposed  1 19e.37(c),  OPS 
addressed  emeig«icy  situations  by 
stating  Aat  excavators  "may  be  allowed 
to  begm  m  excavation  activity  if  they 
are  required  to  notify  Ae  operational 
center  at  the  earliest  practicable 
moment"  A  cosHnenter  pomted  ont  thet 
any  requirement  that  does  not 
absolutely  allow  op««tor8  to  repair 
Aeir  facilities  is  unworicable.  R^A 
understands  Ae  need  to  Asure  Aat  A 
an  emergency,  excavators  are  permitted 
to  expeditiously  begin  urgent  work.  A 
response  to  Ais  obvious  need.  Ae  final 
rule  requires  that  the  State  program 
"must"  allow  an  excavator  to  begm 
excavating  m  an  emergency  and,  in  such 
case,  most  require  Ae  excavator  to 
notify  Ae  one-call  notification  system  at 
Ae  eariiest  practicable  moment. 

Another  commenter  recommended 
Aat  Ae  exception  for  emergency 
situations  apply  only  "where  life  or 
property  is  endangered,"  to  prevent  Ae 
exception  from  being  used  too  broadly. 
RSPA  has  not  adopted  this 
recommendation,  preferring  not  to  alter 
Ae  usual  understanding  of  "emergency" 
as  any  situation  demanAng  immediate 
action.  Moreover,  many  excavators  Aat 
would  be  subject  to  a  State's  damage 
prevention  pro^em  imder  the  new  part 
198  often  excavate  to  repair 
underground  facilities  m  situations 
where  life  or  property  is  not  Areatened, 
but  vriiere  Ae  public  need  for  the 
service  compris  immediate  action. 
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RSPA  does  not  want  part  198  to  hinder 
these  legitimate  emergency  responses. 

The  proposed  1 19&37(d)  provided 
that  a  State  must  determine  whether 
"telephonic"  communications  to  the 
(q>erational  center  are  to  be  toll  free.  A 
commenter  said  that  although  the 
present  communications  may  be 
primarily  "telephonic,"  other  means  of 
communication  may  be  used.  Because 
the  Reauthorization  Act  requires  that 
States  determine  whether 
"communications"  are  to  be  toll  free. 
RSPA  has  revised  the  wording  so  that 
this  State  determination  is  not  limited  to 
telephonic  communications. 

In  the  proposed  S  19a37(f).  OPS 
proposed  that  the  requirement  to  notify 
the  public  and  known  excavators  about 
the  use  of  one-call  systems  exclude 
"condominium  or  cooperative 
associations  or  operators  who  only  own 
or  operate  gas  distribution  systems  in 
connection  with  leasing  of  real 
property."  A  federal  agency  replied  that 
since  some  cooperative  gas  distribution 
systems  cover  large  areas  not  under 
their  control,  potentially  systems  serving 
multi-country  areas,  the  exclusion 
should  not  apply  to  them.  RSPA  agrees. 
Coopoative  associations  that  operate 
gas  systems  as  a  primary  activity  are 
not  the  type  of  operator  the  exclusion 
was  intended  to  reach.  Rather,  the 
exclusion  was  intended  to  relieve 
persons  whose  primary  business  is 
something  other  than  die  production, 
transportation,  or  marketing  of  gas  or 
hazardous  liquids  from  the  notification 
requirement.  This  task  can  be  fulfilled 
more  capably  by  larger  operators  or  the 
one-call  notification  systems 
themselves.  Therefore.  RSPA  has 
revised  the  exclusion  to  apply  only  to 
persons  whose  primary  business  does 
not  include  the  production, 
transportation,  or  marketing  of  gas  or 
hazardous  liquids. 

In  the  notice  of  proposed  rulemaking, 
OPS  proposed  to  apply  requirements 
pertaining  to  notification  of  excavators 
(S  19e.37(f)),  dvil  penalty  and  injunctive 
relief  (§  19e.37(g)).  and  one-call 
notification  system  qualifications 
(§  198.39(a))  to  persons  who  "control" 
one-call  notification  systems.  One 
commenter  suggested  that  the  word 
"control"  be  replaced  with  "operate"  to 
remove  the  implication  that  the  part  198 
regulations  apply  to  boards  of  directors 
of  one-call  notification  systems.  In  the 
final  rule,  RSPA  has  adopted  "operate" 
instead  of  "control."  This  change  in 
terms  is  not  for  the  purpose  of 
exempting  boards  of  directors  from  any 
obligation  they  may  have  under  State 
law  to  comply  with  one-call  damage 
prevention  programs.  Instead  it  is 


intended  to  ensure  that  the  State  places 
the  obligation  to  meet  program 
requirements  on  persons  who  are 
responsible  for  the  operation  of  one-call 
no^cation  systems,  and  are  in  a 
position  to  assure  compliance. 

Gaps  in  Coverage  of  One-Call  Damage 
Prevention  Programs 

There  are  two  gaps  in  the  coverage  for 
one-call  damage  prevention  programs 
provided  under  this  final  rule. 

First.  RSPA  does  not  have  authority  to 
require  the  States  to  include  other 
underground  facilities  that  are  not  gas  or 
hazardous  liquid  pipeline  related.  These 
other  underground  facilities  include 
water  mains,  storm  sewers,  sanitary 
sewers,  steam  lines,  electric  power 
cables,  telephone  cables,  fiber  optic 
cables,  television  cables  and  traffic 
signal  cables.Twenty-one  commenters 
urged  participation  by  the  operators  of 
these  other  underground  facilities.  RSPA 
agrees  and  urges  the  States  to  include 
such  other  underground  facilities  within 
their  one-call  damage  prevention 
programs.  However,  because  of  the  lack 
of  authority,  no  change  is  made  to  the 
language  of  the  final  rule  to  mandate 
their  inclusion. 

Secondly.  States  are  preempted  by 
statute  firom  adopting  or  enforcing  safety 
standards  with  respect  to  interstate 
pipeline  transportation  (49  App.  U.S.C. 
1872(a)(1)  and  2002(d)).  Consequently,  to 
recognize  this  preemption,  RSPA  has 
modified  the  final  rule  by  removing  the 
provision  requiring  a  State  to  mandate 
participation  by,  and  to  enforce 
requirements  against,  operators  of 
interstate  pipeline  facilities. 

Impact  on  Grants-In-Aid  for  State 
Kpeline  Safety  Programs 

Under  section  5  of  the  NGPSA  and 
section  205  of  die  HLPSA,  OPS  annually 
reimburses  State  agencies  up  to  50 
percent  of  the  cost  of  their  pipeline 
safety  programs,  using  funds  that 
Congress  appropriates  for  this  purpose. 
Reimbursement  amounts  are  determined 
by  applying  a  grant-allocation  formula, 
which  weights  certain  factors  related  to 
the  size  and  adequacy  of  the  program 
and  performance  of  the  agency. 

The  new  section  20  of  the  NGPSA 
affects  these  determinations  by 
requiring  a  reduction  in  the 
reimbursement  of  any  State  that  does 
not  adopt  or  seek  to  adopt  a  one-call 
damage  prevention  program  under  the 
regulations  of  the  final  rule.  Congress 
left  the  amount  of  such  reduction  to 
OPS's  discretion,  and  it  will  be 
calculated  by  modifying  the  current 
performance  factors.  OPS  will  assi^ 
performance  points  to  each  of  the  nine 
requirements  prescribed  by  Congress. 


These  points  will  be  assigned  as  to  the 
importance  of  each  requirement  and  will 
not  necessarily  be  equal.  (The  present 
performance  portion  of  the  grant 
allocation  that  addresses  one-call 
damage  prevention  is  comprised  of  four 
out  of  27  points  for  the  gas  program  and 
four  out  of  17  points  for  the  liquid 
program.)  OPS  will  work  with  its  State 
partners  through  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR)  and  the 
National  Association  of  Regulatory 
Utility  Commissioners  (NARUC)  to 
implement  this  modification  of  the 
performance  criteria  of  the  grant 
allocation.  The  earliest  that  these 
modifications  will  affect  the 
participating  State  agencies  is  the  grant 
allocation  of  Calendar  Year  1991.  OPS 
will  review  the  status  of  each  State's 
one-call  damage  program  under  this 
final  rule  in  connection  with  the  annual 
Federal  grant-in-aid  reimbursements. 

Availabilify  of  Grants  for  States  to 
Adopt  One-Call  Damage  Prevention 
Program 

Section  303(a)  of  the  Reauthorization 
Act  authorizes  DOT  to  make  grants  to 
States  for  development  and 
establishment  of  one-call  damage 
prevention  programs  that  are  consistent 
with  the  regulations  under  this  final  rule. 
Congress  appropriated  $672,000  (after 
mandated  Fiscal  Year  1990  adjustments) 
for  these  supplemental  grants,  but 
restricted  obligation  of  this  amount  to 
fiscal-year  1990,  which  ends  September 
30, 1990  (Pub.  L  No.  101-164). 

Due  to  mandated  ceilings  on  grant 
payments  prescribed  in  the  NGPSA  and 
the  HLPSA,  only  those  States  tiiat  have 
received  less  than  50  percent 
reimbursement  are  eligible  to  apply  for 
the  supplemental  grants.  Because  the 
period  between  issuance  of  this  final 
rule  and  September  30, 1990  is  brief, 
OPS  wiH  have  little  time  to  evaluate  any 
grant  applications  received.  Therefore, 
eligible  States  should  submit 
applications  as  soon  as  possible, 
demonstrating  how  their  development 
and  implementation  actions  will  result 
in  one-call  damage  prevention  programs 
consistent  with  the  part  198  regulations. 
States  wishing  more  information  about 
grant  applications  should  contact  OPS's 
State  Programs  Officer.  Tom  Fortner,  at 
(202)  366-4564. 

Impact  Assessment 

Approximately  88  one-call  notification 
systems  operate  in  47  States  and  die 
District  of  Columbia.  Additionally,  there 
are  some  39  States  and  the  District  of 
Columbia  that  have  damage  prevention 
laws  that  are  intended  to  require  the  use 


of  one-call  notification  systems  to 
protect  underground  facilities  from 
damage  by  excavators.  This  final  rule 
would  merely  specify  minimal  one-call 
damage  prevention  program 
requirements  that  a  State  must  adopt  or 
seek  to  adopt  to  receive  a  full  grant-in- 
aid  for  its  pipcBne  safiety  compliance 
program  under  the  NGPSA  or  the 
HLPSA.  A  State  that  does  not  seek  grant 
funding  for  this  purpose  is  not  affected 
by  this  final  rule.  The  regulations 
parallel  the  general  features  of  one-call 
notificcktion  systems  and  provide 
flexibility  for  most  States  with  one-call 
damage  prevention  programs  to  meet 
the  requirements.  However,  additional 
laws  will  be  necessary  in  those  few 
States  without  one-call  damage 
prevention  programs.  Therefore,  this 
final  rule  is  considered  to  be  nonmajor 
under  Executive  Order  12291  and 
nonsignificant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  28, 1079).  Since  the  rule  should 
require  minimal  compliance  expense,  it 
does  not  warrant  preparation  of  a  Draft 
Evaluation.  Also,  based  on  the  facts 
available  concerning  the  impact  of  this 
final  rule,  I  certify  under  section  605  of 
the  Regulatory  Flexibility  Act  that  it 
would  not,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Redtiction  Act 

The  preparation  of  this  final  rule  is 
mandated  by  section  303(a)  of  the 
Reauthorization  Act  and  the  rule  merely 
implements  the  nine  requirements 
IHescribed  by  Congress  for  State  one- 
call  damage  prevention  programs.  None 
of  the  information  collection 
requirements  of  this  final  rule  are  for 
submittal  to  RSPA. 

Since  publication  of  the  notice.  RSPA 
has  determined  that  there  is  no  need  to 
submit  the  information  collection 
requirements,  of  this  final  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.).  There  are  88  one- 
call  notification  systems  currently  in 
place  covering  47  of  the  50  States  and 
the  District  of  Columbia.  Additionally, 
some  39  States  and  the  District  of 
Columbia  have  current  laws  relating  to 
the  prevention  of  damage  to 
imderground  facilities.  Most  of  these 
systems  keep  records  of  calls  as 
required  under  §  198.39.  As  existing  one- 
call  notification  systems  come  into 
compUance  with  the  State  one-call 
notification  programs  that  are  the 
subject  of  diis  final  rule.  RSPA  expects 
these  systems  also  will  handle  the 
information  collection  duties  under 
§  198.37(g)  for  their  participating 


members.  Heretofore,  operators  of  gas 
pipelines  have  been  handling  these 
information  collection  duties  as  required 
by  I  l«2.ei4(bKl>  and  (2),  either  throt«fa 
an  estaUisbed  one>caII  system  or  on 
their  own.  Many  operators  of  hazardous 
Uquid  pipelines  are  vobntarify 
performing  similar  requirements  either 
throu^  established  one-call  systems  or 
on  their  own.  Therefore,  to  the  extent 
that  appropriate  one-call  notification 
systems  take  over  the  paperwork  burden 
now  assumed  by  many  individual 
underground  operators,  the  cumidative 
effect  will  be  a  net  decrease  in  the  total 
paperwork  burden  for  those  persons 
that  are  affected  by  this  final  rule. 

FederalisB 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  requirements  contained 
herein  are  statutorily  mandated.  In 
implementing  the  statute.  RSPA  is 
limiting  the  requirements  to  the  nine 
statutory  criteria.  OPS  has  determined 
that  it  does  not  have  sufficient 
federaUsm  implications  to  warrant 
preparation  of  a  Federalism 
Assessment. 

Effective  Date 

RSPA  finds  good  cause  to  make  this 
rule  effective  upon  publication.  The  final 
rule  merely  sets  forth  the  criteria  the 
States  must  meet  in  order  to  qualify  for 
full  grants-in-aid.  Under  the  statute  the 
money  for  the  supplemental  grants  must 
be  obligated  by  September  3a  1990. 
Therefore,  {iroviding  an  effective  date  30 
days  afier  publication  would  be  unfair 
to  States  who  would  otherwise  qualify 
for  the  supplemental  grant. 

List  of  SubjectB  in  49  CFS  Part  ISB 

Grant  programs — ^Transportation, 
Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  chapter  I  of  tide  40  of  the 
Code  of  Federal  Regulations  by  adding 
part  196  to  read  as  follows: 

PART  198— REGULATIONS  FOR 
GRANTS  TO  AID  STATE  PIPEUNE 
SAFETY  PROGRAMS 

Subpart  A— Qeneral 

198.1    Scope. 
198.3    Definitions. 

Subpart  B— (R— rved]     / 

Subpart  C— Adoption  of  Ono-Cal  Damage 
Preventionf 


198.31    Scope. 
19a33    [Reierved] 


196.35  Grants  comlltioned  on  adoption  of 
one-call  damage  prevention  program. 

196.37    Stat*  sae-eaD  Enrage  prevntfe* 
program. 

198.36  Qualifications  for  operation  of  ooe- 
call  notification  system. 

»1hsi«tii  «  App.  u.Sii  \sn,  imr  aat 
2001: 40  CFR  ua. 

Subpart  A-Qeaenl 
S  198.1   Scope. 

This  part  prescribes  regulations 
governing  grants-in-aid  for  State 
pipeline  safefy  compliance  programs. 

91M.3    DMnMona. 

As  used  in  this  part: 

Adopt  means  establish  under  State 
law  by  statute,  regulation,  license, 
certification,  order,  or  any  combination 
of  these  legal  means. 

Excavation  activity  means  an 
excavation  activity  defined  in 
i  192.614(a)  of  this  chapter,  other  than  a 
specific  activity  the  State  determines 
would  not  be  expected  to  cause  physical 
damage  to  underground  facilities. 

Excavator  means  any  person 
intending  to  engage  in  an  excavation 
activity. 

One-call  notification  system  saeana  a 
communication  system  that  qualifies 
under  this  part  and  the  one-call  damage 
prevention  program  of  the  State 
concerned  in  whidi  an  operational 
center  receives  notices  from  excavators 
of  intended  excavation  activities  and 
transmits  die  notices  to  operators  of 
underground  pipeline  focilities  and  other 
underground  facilities  that  participate  in 
the  system. 

Person  means  any  individual,  firm, 
joint  venture,  partnership,  corporation, 
association,  state,  municipality, 
cooperative  association,  or  joint  stock 
association,  and  including  any  trustee, 
receiver,  assignee,  or  personal 
representative  thereof. 

Underground  pipeline  facilities  means 
buried  pipeline  facilities  used  in  the 
transportation  of  gas  subject  to  the 
Natural  Gas  Pipeline  Safefy  Act  of  1908 
(49  Akj.  U.S  C.  1671  et  se^.)  or  the 
transportation  of  a  hazardous  liquid 
subject  to  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (49  App.  U.S.C.  2001 
etseq.). 

Secretary  means  the  Secretary  of 
Transportation  or  any  person  to  whom 
the  Secretary  of  Transportation  has 
delegated  authorify  in  the  matter 
concerned. 

Seeking  to  adopt  means  actively  and 
efiectively  proceeding  toward  adoption. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 
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Subpart  D    [Htwrvd} 
Subpart  C-AdopUon  of  Ofw-Cal 


flMJI 

This  subpart  implements  section  20  of 
the  Natural  Gas  Pipeline  Safety  Act  of 
1968  (48  App.  U.S.C  1687),  which  directs 
the  Secretary  to  require  each  State  to 
adopt  a  one-call  damage  prevention 
program  as  a  condition  to  receiving  a 
full  grant-in*aid  for  its  pipeline  safety 
compUanoe  program. 


SIM^    [I 


) 


§1MJ6 

el 


QranlB  condWonsd  on  adoptkNi 


In  allocating  grants  to  State  agencies 
under  section  5  of  the  Natiu-al  Gas 
PipeUne  Safety  Act  of  1968  (49  App. 
U.S.C.  1674)  and  under  section  205  of  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (49  App.  U.S.C.  2004).  the  Secretary 
considers  whether  a  State  has  adopted 
or  is  seeking  to  adopt  a  one-call  damage 
prevention  program  in  accordance  with 
S  198.37.  If  a  State  has  not  adopted  or  is 
not  seeking  to  adopt  such  program,  the 
State  agency  may  not  receive  the  full 
reimbursement  to  which  it  would 
otherwise  be  entitfed. 


S1MJ7 


A  State  must  adopt  a  one-call  damage 
prevention  program  that  requires  each 
of  the  following  at  a  minimum; 

(a)  Eadi  area  of  the  State  that 
contains  underground  pipeline  facilities 
must  be  covered  by  a  one-call 
notification  system. 

(b)  Each  one-call  notification  system 
must  be  operated  in  accordance  with 
{198.39. 

(c)  Excavators  must  be  required  to 
notify  the  operational  center  of  the  one- 
call  notification  system  that  covers  the 
area  of  eadi  intended  excavation 
activity  and  provide  the  following 
information: 

(1)  Name  of  the  person  notifying  the 
system. 

(2)  Name,  address  and  telephone 
number  of  the  excavator. 


(3)  Specific  location,  starting  date,  and 
description  of  the  intended  excavation 
activity. 

However,  an  excavator  must  be  allowed 
to  begin  an  excavation  activity  in  an 
emergency  but,  in  doing  so,  required  to 
notify  the  operational  center  at  the 
earliest  practicable  moment 

(d)  Hie  State  must  determine  whether 
telephonic  and  other  communications  to 
the  operational  center  of  a  one-call 
notification  system  under  paragraph  (c) 
of  this  section  are  to  be  toll  free  or  not. 

(e)  Except  with  respect  to  interstate 
transmission  facilities  as  defined  in 
section  2  of  the  Natural  Gas  Pipeline 
Safety  Act  of  1968. 49  App.  U.S.C.  1671, 
and  interstate  pipelines  as  defined  in 

S  195.2  of  this  chapter,  operators  of 
underground  pipeline  faciUties  must  be 
required  to  participate  in  the  one-call 
notification  systems  that  cover  the  areas 
of  the  State  in  which  those  pipeline 
faciUties  are  located. 

(f)  Operators  of  underground  pipeline 
facilities  participating  in  the  one-call 
notification  systems  must  be  required  to 
respond  in  the  manner  prescribed  by 

§  192.614  (b)(4)  through  (b)(6)  of  Uiis 
chapter  to  notices  of  intended 
excavation  activity  received  firom  the 
operational  center  of  a  one-call 
notification  system. 

(g)  Persons  who  operate  one-call 
notification  systems  or  operators  of 
underground  pipeline  facilities 
participating  or  required  to  participate 
in  the  one-call  notification  systems  must 
be  required  to  notify  the  public  and 
known  excavators  in  the  manner 
prescribed  by  §  192.614  (b)(1)  and  (b)(2) 
of  this  chapter  of  the  availability  and 
use  of  one-call  notification  systems  to 
locate  underground  pipeline  facilities. 
However,  this  paragraph  does  not  apply 
to  persons  (including  operator's  master 
meters)  whose  primary  activity  does  not 
include  the  production,  transportation  or 
marketing  of  gas  or  hazardous  liquids. 

(h)  Operators  of  underground  pipeline 
faciUties  (other  than  operators  of 
,  interstate  transmission  faciUties  as 
defined  in  section  2  of  the  Natural  Gas 
PipeUne  Safety  Act  of  1968, 49  App. 
U.S.C.  1671.  and  interstate  pipeUnes  as 


defined  in  S  195.2  of  this  chapter), 
excavators,  and  persons  who  operate     • 
one-caU  notification  systems  who 
violate  the  applicable  requirements  of 
this  subpart  must  be  subject  to  civil 
penalties  and  injunctive  relief  that  are 
substantially  the  same  as  are  provided 
under  sections  11  and  12  of  the  Natural 
Gas  Pipeline  Safety  Act  of  1968  (49  App. 
U.S.C.  1679a  and  1679b). 

§196.39    QuaNflcatiom  for  operation  of 
one-call  notification  system. 

A  one-call  notification  system 
qualifies  to  operate  under  this  subpart  if 
it  complies  with  the  foUowing: 

(a)  It  is  operated  by  one  or  more  of  the 
following: 

(1)  A  person  who  operates 
underground  pipeline  facilities  or  other 
underground  facilities. 

(2)  A  private  contractor. 

(3)  A  State  or  local  government 
agency. 

(4)  A  person  who  is  otherwise  eUgible 
under  State  law  to  operate  a  one-call 
notification  system. 

(b)  It  receives  and  records  information 
from  excavators  about  intended 
excavation  activities. 

(c)  It  promptiy  transmits  to  the 
appropriate  operators  of  underground 
pipeline  facilities  the  information 
received  from  excavators  about 
intended  excavation  activities. 

(d)  It  mamtains  a  record  of  each 
notice  of  intent  to  engage  in  an 
excavation  activity  for  the  minimum 
time  set  by  the  State  or,  in  the  absence 
of  such  time,  for  the  time  specified  in  the 
appUcable  State  statute  of  limitations  on 
tort  actions. 

(e)  It  teUs  persons  giving  notice  of  an 
intent  to  engage  in  an  excavation 
activity  the  names  of  participating 
operators  of  underground  pipeline 
facilities  to  whom  the  notice  wiU  be 
transmitted. 

Issued  in  Washington,  DC,  on  September 
14. 1990. 

TVavis  P.  Dungan. 

Administrator,  Research  and  Special 
Programs. 
[FR  Doa  90-22242  Filed  9-19-90: 8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart414 

[Amdt  No.  at  Docket  Na  7939S1 

Forage  Seeding  Crop  Insurance 
Regulations 

aqency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnON:  Proposed  rule. 

tUMMARV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Forage  Seeding  Crop  Insiu-ance 
Regulations  (7  CFR  part  414),  effective 
for  the  1991  and  succeeding  crop  years, 
to  provide  canceUation  and  termination 
dates  for  counties  m  New  Hampshire, 
Pennsylvania,  and  Vermont,  recently 
approved  for  such  insurance.  The 
intended  effect  of  this  rule  is  to  provide 
the  canceUation  and  termination  dates 
for  poUcyhoUers  in  those  states. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  22, 
1990,  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
'  Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  nmORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

MIRPUnKNTARV  NIFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estabUshed  by  Departmental 
Regulation  1512-1.  This  action  now 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  r^pdations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  June 
1.1995. 

David  W.  Gabriel  Acting  Manager, 
FCIC  (1)  Has  determined  that  this 


Fedaial  Regbter 

Vol.  55,  No.  183 

Thursday,  September  20,  1990 


action  is  not  a  major  rule  as  defined  by 
Executive  Order  12291  because  it  wiU 
not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  miUion  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consiuners.  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  abiUty  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  Federal  paperwork 
burden  for  individuals,  smaU  businesses, 
and  other  persons  and  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  fiY)m  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  tmder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  aif 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  amend  the 
Forage  Seeding  Crop  Insurance 
Regulations  (7  CFR  part  414)  to  provide 
canceUation  and  termination  dates  for 
counties  in  New  Hampshire, 
Pennsylvania,  and  Vermont,  recently 
approved  for  such  insurance. 

FCIC  is  soUciting  pubUc  comment  on 
this  proposed  rule  for  30  days  foUowing 
pubUcation  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

AU  written  comments  received 
pursuant  to  this  proposed  rule  wiU  be 
avaUable  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090.  South  BuUding.  U.S. 


Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  414 

Crop  insurance.  Forage  seeding. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Forage  Seeding 
Crop  Insurance  Regulations  (7  CFR  part 
414),  proposed  to  be  effective  for  the 
1991  and  succeeding  crop  years,  in  the 
foUowing  instances: 

1.  The  authority  citation  for  7  CFR 
part  414  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1500, 1510. 

2.  7  CFR  part  414.7(d)  is  amended  by 
revising  paragraph  15.d.  to  read  as 
follows: 

S  414.7(d)   TheappNeadonandpoSey. 

*        *        *        *        ft 

15.  Life  of  Contract  CanceUation  and 
Termination 

•  4  •  •  * 

d.  The  cancellation  and  termination 
dates  are: 


CaftcaRaiion 
date 

state 

lOrmllSUOn 

date  tor 

viOBijiaiinMS 

N6W  York, 

July  31  _.- 

Apr!  15 

July  31 

Al  olh«r  State* 

Aprils 

Done  in  Washington,  DC  on  Septeml)er  10, 
1990. 

David  W.  Galiriel. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  90-22313  Filed  9-19-00: 8:45  am) 
iNXMa  COK  S41O-0S-II 


7CFR  Part  430 

(AffldL  Na  2;  Docket  No.  7t968] 

Sugar  Beet  Crop  Insurance 
RegulatkNts 

AOBNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 
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Stfteaimt  Mk  lan  f 


lUMMHWT  The  Federal  Qophnunrace 
Corporation  (FQC)  propcaM  to  asMad 
the  Sugar  Beet  Crop  Insurance 
Regulations  (7  CFK  pwt  430).  efbcthw 
for  the  1992  and  succeeding  crop  years, 
to:  (1)  Correct  planting  dates  and  clarify 
the  iMoaMe  periad  ki  Califoraia;  (2) 
chaise  the  eai  fli  iBMraaee  petiad  for 
Texas:  and.  (3)  chaBga  the  deinitiaa  ef 
crop  year  in  California  and  Texas.  The 
intended  effect  of  this  rale  is  to  sinqHify 
the  suflBT  beet  piayam  in  Cahlamia  and 
Texas  with  resiiect  to  planting  dates  and 
insurance  p>eriod  to  more  closely  reflect 
(ptactice^ 

:  Wntlea  n— Biwits  data,  and 
B  ilia  prapoaad  nde  shenld  be 

III  labs  Ham  ni  tnhrr  rr  ItTT* 

to  be  aaae  of  oonsidnatian. 
JOMMCK  Writtan  coaments  on  dds 
propiaedtalB  shaald  be  sent  to  I^rt•r  F. 
Cola.  OOca  of  Am  Maaaser.  Federal 
Crop  Insurance  Corparation,  room  4090. 
Sou*  Bufldbv.  OS.  DapartMat  of 
Agiiudten.  Wariiiagtna.  DC.  apaso. 


Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Departaent 
of  Agriculture,  Washington.  DC.  202S0, 
telephone  (202)  447-3325. 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
RegriatioB  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  nrgidatifflis  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1  1994. 

'  David  Gabriel.  Acting  Manager.  FCIC. 
(1)  Has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  becaase  it  will  not  resalt  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  millioa  or  more;  (b)  major  increases 
in  coats  or  prices  for  coasumets, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
regioR;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  abiltty  of  U.S.-be8ed  enterprnes  to 
compete  with  foreign-based  enterprises 
in  doHwatic  or  export  multets:  and  (2) 
certifies  that  this  actien  will  not 
inr-rttama  ths  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  nomber  of  smaH  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibill^ 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  «wae  pMpafed 

This  program  is  listadln  theCatakg 
of  Federal  Domestic  Assistance  uodar 
No.ia45a 


1.  The  authority  citation  for  7CFR 
part  430  continues  to  read  as  fbOowK 

Authodty:  7  U.Sil  ISA  1S1& 

2. 7  CFR  439.7td^  is  acrtended  revising 
paragraph  7.  sabparagrapn  l&e..  and 
paragraph  IS.  to  read  as  IuOowb: 


This  program  is  not  subject  to  the  S430.7 

provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3016,  subpart  V,  published  at  48  FR 
29US.  )aae  ai.  ISea 

TMs  acHen  is  net  eMpected  to  have 
any  sigiflBcant  iiapect  en  tfie  quality  of 
the  hanHn  enviiemamtal.  health,  md 
safety.  'niercfBre.  neitner  an 
Environmental  Assessment  nor  an 
Environmentcri  fanpact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  Sugar 
Beet  Crop  Insurance  Regulations  (7  CFR 
part  430),  effective  for  the  1992  and 
succeeding  crop  years,  by  (1)  Correcting 
planting  dates  and  clari^fing  the 
insurance  period  in  California;  (2) 
changing  the  end  of  insuruice  period  for 
Texas;  and.  (3)  changing  the  definition 
of  crop  year  in  CaUfomia  and  Texas, 
liiis  action  wfll  simplify  the  sugar  beet 
program  in  California  and  Texas  with 
respect  to  planting  dates  and  insurance 
period  to  more  closely  reflect  fanning 
practices  for  sugar  beets. 

FCIC  is  soliciting  public  commeot  on 
this  pn^osed  rule  for  30  days  following 
publication  in  the  Federal  Regiatsr. 
Written  coamient  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager. 
Federal  Crop  Tnanmnro  Corporatiaa. 
room  4flga  South  Building.  U.S. 
Department  of  Agckukure.  Washington. 
DC  20250 

All  written  commenis  received 
pursuant  to  this  proposed  nde  will  be 
available  for  public  inspeetion  and 
copying  in  the  Office  ei  the  Manner. 
Federal  Crop  lasasanee  Catporatiaii. 
room  4090,  South  Baikhag.  U.S. 
Department  of  Agricakara.  Washington. 
DC  20250.  during  regular  business  hoars, 
Monday  through  Frklay. 

List  of  Subjects  hi  7  Cnt  Part  430 

Crop  insurance;  Sogar  beet 

Proposed  Rule 

Accordingly,  pwsuant  to  die  aethority 
contaned  in  the  Federal  Crop  biswance 
Act.  as  SBsadad  (7  U.S.C  1501  et  seg.). 
the  Federal  Crop  faieurance  Corporation 
proposes  to  mend  the  Sagar  Beet  Oop 
Insuraace  Regolations  (7  CFR  part  «90). 
proposed  to  be  effective  for  the  1992  and 
succeeding  crap  years,  to  die  foHewing 


7.  Insurance  Period 


Insurance  attaches  when  the  sugar  beets 
an  pisnifit  aaisads  at  the  earlint  ok 

(a)  Total  dotactiaa  of  A*  sagar  buttK 

(b)  Harvsst  of  iH  sugBr  beatvan  ttie  unit; 

(c)  Final  ad|uaan«irt  of  a  Iom;  or 

(d)  The  fbUowtag  calendar  dates; 

(1)  Inly  15  for  Arisona  and  Imperial  County. 
CaUfomia; 

(2)  The  dates  established  by  practice  as 
contained  in  the  actuarial  table  for  aH  other 
CalifofaiaeaaBtiaK 

(3)  November  2S  in  Ohio; 
(4}  Dccoiber  St  ia  Texas;  aod 
(5)  November  15  in  all  other  states. 


15.  Life  of  Contract:  Cancellation  and 
TermineftioB 


(e)  The  canceUaiieBaBd  tBrmination 
dates  are: 


SMaanScoailir 

CMcaflaliaoand 

Afteoty  and  hnpeml  Oaw«r. 
iM  nSmr  (tiltt 

Amnt91. 
A|al1& 

16.  Contract  OMBigea 

We  may  changs  any  terms  and 
provisions  (d  the  contract  from  year  to 
year.  If  your  price  election  at  which 
indemnities  an  computed  is  no  longer 
offerred.  the  actuarial  table  will  provide 
the  price  election  which  you  are  deemed 
to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office 
hjf: 

(a)  April  3a  preccdkig  the 
cancelation  date  far  Arizona  and 
Imperial  County.  California; 

(b)  Noveaiber  30  preceding  the 
cancdlatifm  date  fat  all  other  Caiifacaia 
coBBties; 

(c)  December  31.  preceding  the 
canceUatian  date  hw  aH  other  states. 

Acceptance  of  dunges  will  be 
cMuciasivsly  piaouaied  to  ti>e  absence  of 
notice  from  you  to  cancel  the  contract 

Done  in  Waahi^toB.OC.  on  Septwnher  la 

igoa 

David  ( 


Coipomtion. 
[FROoc 


MSaa) 


Federal 


14CFBI>«139 


I 


AOSNCy:  Federal  Aviafion 
Administration  [FAA],  DOT. 
ACnON:  Notice  of  jueposed  rulemaking 
(NPRM). 


: TiUS  norlce proposes  to  adopt 
a  new  au  wurtnaiess  diiecliTe  l^KOj, 
u^pULalne  to  cetram  uoeing  Model  747* 
400  series  aiiyhuies,  whith  wooM 
reqmre  mofBnseuon  oi  xbe  engine  nre 
exdiiguisuing  system  wirng  to  preclude 
improper  connection  tsoring 
maintenance.  This  proposal  is  prompted 
by  reports  of  otoased  wiring  and 
plundiing  in  die  engine  fire  extinguishing 
system  on  9oeiag  ei^ptones  et  ennHar 
deslpi.  ^ns  ceowtron.  tx  not  corrected, 
could  icstdt  in  acwre  damage  to  an 
airplane  in  theevent  eTan  engine  fire. 
DiiTES:  Commeats  must  be  received  no 
later  than  November  13. 1990. 
ADDRESSES:  Sesd  comments  on  the 
proposal  in  duplicate  to  the  Fedeeal 
Aviatiaa  Administration,  Northwest 
Mountain  Bog'"",  Transport  Aiiplane 
Dicectorale.  AIJM-1Q3,  Attention: 
Airworthinesfi  Rules  Docket  Na  90-NM- 
153-Aa  1001  Lind  Avenue  SW..  Bentoa. 
Washiqglon  98055-40561  The  appTicaMe 
service  inforraalioo  may  be  (Stained 
from  Rnping  Cofnmprr.ial  Airplane 
Group,  P.Q.  Box  3707.  Seattle. 
Washington  9S124.  This  ialotmation 
may  be  exaswned  at  the  FAA. 
Nordiwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avemie 
SW^  Renton,  Wnshingtna. 
POM  PunniM  ■irnnMSTinii  oommct: 
Ml  Michael  E.  Destert  Seattle  Aiccraft 
CerdficatuB  Office,  Propukkm  Branch, 
ANM-44aS:  telephone  (206)  227-2688. 
MaSing  addroe:  FAA.  Northwest 
Moantasa  Re^n.  1601  lind  Avenue. 
SW..  Reataa.  Washiagtim  B8055-405A. 
SUPPt-EMENTARY  INPOMMOIOIC 

Interested  psrsaas  are  tavited  to 
participate  to  Ae  nsaloag  of  the 
proposed  rale  by  subaatthig  such 
writtea  data.  iteMn;  or  a^gwaeats  as 


they  may  < 

should  iimtify  A*  regnlatocy  i 
naaiher  aod  he  sabraitted  to  dkiphcate  to 
the  addBsaa  spscified  above.  Ail 

the  closing  date  for  comments  i 
afcewe  Witt  he  iQansidned  hy  the 


the 


The 


contoinod  to  this  Nsltoa  aay  he  ahaaged 
in  light  of  the  commentoaaoiaad. 
Comments  are  specMBaiir  hHdtod  as 

submitted  will  be  avaikbl^  haih  hefaia 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  reaart 
summarizing  each  FAAypublic  contact 
concerned  with  (he  substance  of  (his 
proposal  will  he  filed  to  the  Rules 
Docket. 

Clommenters  wishing  the  FAA  to 
acknowledge  receipt  af  iMir « 
submitted  to  tespanse  to  1h 


t  a  sem  eaocsaea.  st 

post  card  on  which  the  following 
statement  is  made:  'X^onnnents  to 
Uocket  rWHitoeT  wO"'^iFfr"i5w"Aif.    iwe 
post  csfs  ^k^h  ee  dsffe/THse  svefflpen  aau 

OiscBSston 

Ob  hiay  L  laet.  the  FAA  iasued  AD 

89-03-fil,  Aaacsidaiesl  3»4213  tS4  FR 
20t1«.  May  m  IMil.  to  restore 
tospetitoas  aad/ar  hnicttotiBl  rhfrlm  tor 
infavperiy  hoatoHed 
plsHteag  to  the  engtoe 
coaspartmeat  fire  paatiitiaB  systeaii  an 

The 
I  are  alee  eequsred 
to  be  perfsrsnd  foBowing  any 
maintenance  action  arinch  coiidd  cause 
mis-wring  or  mis  plamhing  That  action 
was  prompted  by  niiiafiroHB  reports  el 
impropeuy  installed  phmibing  or  winqg 
on  several  diSerenl  Boeing  airplane 
models.  Hus  condition,  S  not  corrected 
could  result  in  seveie  damage  to  an 
airplane  in  the  event  of  an  engine  fire. 
Ihe  inspecfioa/ check  procedures 
required  by  AD-89-03-51  were 
considered  interim  action  until  final 
action  was  idenfified. 

Tbe  Model  747-400  series  airplanes 
had  not  been  certificated  at  (he  time  AD 
89-03-51  was  issued,  and  the  engme  and 
cargo  fire  detection  and  fire 
extinguishing  systems  for  this  model 
were  not  included  in  that  AD  action. 

Since  isstiance  of  AD  89-03-51.  die 
FAA  has  deteruimed  that  the  crossed 
wiring  end  prafmnag  oomecnons  were 
caused  by  dw  close  physical  location  of 

Mode)  747-499  aeries  aindane's  engine 
fire  exfiagtoshing  system  design 
indfeateslhet  die  ylaahtoe  system  is 
designed  to  predade  csass  usiaiocting; 
however,  tfw  anriag  iaaigi  dees  aot 
preclude 
during 

The  FAAbvmMeiwed  and 
Hill  iiiflflsi  ism  IdfaiinT  TMT  TITtl 
Reatoiaa  1.  dated  Maseh  1.  MM,  aiid 
Boeii^fiawtiesBallBtto  7^-«B-2Ml 


Revisiaa  1.  dated  }idy  U.  Ifina  whiih 
describe  modification*  of  the  engtoe  fire 
exfinguicMng  system  wfaing.  These 
modifications  include  rerouting  wiring  to 

iastailixKof  a  new  stoctrical  canaector 
,yj^  mj^Hf  ckickias  ariuch  wdl  aasuta 
that  n-hinDrn-n" —  aaM  be 
ssiastaNad  aoBecdy  after  systaB 
aaiirienanca.  Nat  aU  Madel  747-4M 
airplanes  reqiure  both  modifications. 

Since  this  conditieR  is  Vhely  to  exist 
or  devekp  oo  aiiplanes  of  this  sasse 
type  design,  an  AD  is  proposed  atUch 
would  require  modificalton  of  the  engine 
fire  extinguishk^  system  widx«  to 
accordaaee  wMh  the  senaoe  bidletins 
previously  described. 

There  are  approximately  74  Mode! 
747-460  series  eh^anes  of  the  effected 
design  to  fhe  wondwide  nset.  ft  is 
estimated  that  10  airplanes  of  D.S. 
registry  waaM  be  aSsctod  by  dris  Aa 
Approximately  S7  maahears  per 
airplane  would  be  required  to 
accomplish  the  lequired  actions  an  8  of 
these  niipbipga;  the  reqi'v^  part  kits  for 
Ihi  s<  i  SB|ihasiis  iinf  retimntrri  te  rrnt 

manhours  par  aiiptoae  wouM  he 
required  to  aeoaasphsh  the  reqaind 
actions  on  toe  ssmainng  4  awplanes 
(these  airplanes  would  not  require  the 
additinal  pait  kits).  The  average  labor 
cost  wauld  be  $40  per  sMuihaur.  Based 
aa  diese  fifurss.  die  total  cost  iaopaot  of 
the  AD  on  U.S.  operators  is  esfeinurted  to 
be  $17,152. 

Tlie  regulattons  proposed  herein 
would  not  have  tubf*""**"^  direct  effects 
on  the  Stetes,  on  the  relationship 
betwcea  die  aslhiaai  government  and 
the  States,  or  aa  the  distiAatioa  c€ 
power  and  responsroiRSBS  emong  toe 
varioas  levels  of  govemaent.  TTierefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  net  have  fiiffiripnt  fedetaOam 
impltcattoas  to  wanaat  the  prepacatiaa 
of  a  Federahsai  Assc  snaamt. 

For  the  reasons  tfiscasBea  above.  I 
(jeitify  diat  tne  prsposed  regalution  fij 
is  not  a  "major  rate"  under  Executive 
Order  1Z2SI1;  12]  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  ftoteduies  (44  FR  11(B4,  Febreaiy 
26.  iwny,  and  (35  if  ptunmlgated.  wif!  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  snlistaiittat 
number  of  amafl  enlilieB  under  the 
criteria  of  the  Regulatory  FlexIbiBty  Act. 
A  copy  of  the  drafi  evaluation  prepared 
for  this  action  is  contained  to  the 
regulalfldry  dodiet.  A  copy  af  it  may  be 
obtatoed  from  the  Rules  DodcaL 
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List  of  Sub jflcts  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(AIIENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pnb.  L  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

f3t.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


:  Applies  to  Model  747-400  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-26-2138,  Revision  1.  dated 
Muth  1, 1990,  and  Boeing  Service 
Bulletin  747-28-2141.  Revision  1.  dated 
July  12. 1990,  certificated  in  any  category. 
Compliance  required  within  the  next  180 
days  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 
To  preclude  cross  connection  of  fire 
extinguishing  wiring  during  maintenance, 
accomplish  the  following: 

A.  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-26-2138,  Revision  1, 
dated  Mardi  1, 1990:  Modify  the  engine  fire 
extinguishing  system  in  accordance  «vith  that 
service  bulletin. 

E  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-26-2141.  Revision  1. 
dated  July  12. 1990:  Modify  the  fire  control 
niodule  in  accordance  with  that  service 
bulletin. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cogniiant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accoft^nce  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  fauBve  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  1601  Lind 
Avenue,  SW..  Renton,  Washington 
96055^(056. 


Issued  in  Renton.  Washington,  on 
September  12. 1990. 

D«f8UM.PMiMMII. 

Acting  Manager,  Transport  Aiiplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  90-22289  Filed  9-19-90: 8:45  am] 

WfUUm  coos  4S10-1S-M 


14  CFR  Part  39 

(Docket  Na  90-NM-154-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  nilemalcing 
(NPRM). 


r.  This  notice  proposes  to  adopt 
a  new  airworthiness  dkective  (AD), 
applicable  to  Model  737  series  airplanes, 
which  would  require  inspections  of  the 
main  landing  gear  (MLG)  actuator  beam 
arm  and  actuator  beam  attach  bolts  for 
cracking,  plating  degradation,  and 
corrosion,  and  rework  or  replacement,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  failure  of  the  actuator  beam 
arm  and  trunnion  pin  due  to  corrosion. 
This  condition,  if  not  corrected,  could 
lead  to  structural  damage  and  severing 
the  control  cables  and  hydraulic  tubing 
in  this  area,  and  could  reduce 
controllability  of  the  airplane. 
DATCS:  Comments  must  be  received  no 
later  than  November  13, 1990. 
ADOMESSCS:  Send  comments  on  the 
proposal  in  dupUcate  to  the  Federal 
Aviation  Adm^tration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
154-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattie, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FUimm  MFOflMATION  CONTACT. 
Mr.  Dan.  R  Bui,  Seattie  Aircraft 
Certification  Office.  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2785. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  96055-4056. 
SUmAWNTARV  mponmation: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 


should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  the  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9(KNM-154-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Operators  of  Boeing  Model  737 
airplanes  have  reported  medium  to 
heavy  corrosion  on  the  MLG  actuator 
beam  arm  in  the  actuator  beam  attach 
lugs,  the  actuator  beam  attach  bolt 
assemblies,  and  the  trunnion  pin. 
Fretting,  plating  degradation,  corrosion, 
cracking,  and  fracture  of  the  actuator 
beam  arm  and  trunnion  pin  have  been 
reported  on  airplanes  prior  to  the  first 
scheduled  gear  overhaul.  Metallurgical 
examination  of  the  failed  actuator  beam 
arms  indicated  that  fracture  originated 
at  corrosion  pits  located  in  the  actuator 
beam  attach  arm.  This  condition,  if  not 
corrected,  could  lead  to  gouging  of  the 
main  landing  gear  beam  and  the  wing 
rear  spar,  and  damaging  or  severing  the 
aileron  and  spoiler  control  cables  and 
hydraulic  tubing  in  this  area;  this  could 
reduce  the  ability  of  the  pilot  to  safely 
control  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  BuUetin  737- 
32A1224,  Revision  1,  dated  April  12, 
1990,  which  describes  procedures  for 
inspection  for  craclcing,  plating 
degradation,  and  corrosion  of  the 
actuator  beam  arm  and  actuator  beam 
attach  bolts  to  ensure  their  structural 
integrity,  and  rework  or  replacement,  if 
necessary. 

Since  this  condition  is  Ukely  to  exist 
or  devdop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 


which  would  require  inspections  of  the 
main  landing  gear  actuator  beam  and 
actuator  beam  attach  bolts,  and  rework 
or  replacement,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  1,943  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  B24  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  54 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,779,840. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects . 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  fit>m  the  Rules  Docket 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviatkm  Regulations  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-^49, 
January  12. 1963):  and  14  CFR  11.89. 

S  39.13   (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Bodng:  Applies  to  Model  737  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  737-32A1224,  Revision  1,  dated  April 
12, 1990,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  structural  integrity  of  the 
main  landing  gear  (MLG)  actuator  beam  arm 
and  actuator  beam  attached  bolts, 
accomplish  the  following: 

A.  Prior  to  the  accumulation  of  10.000 
landings  or  4  years  of  service,  after  new  or 
overhauled  main  landing  gear  installation, 
whichever  occurs  first  or  within  the  next  600 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  accomplish  the 
following: 

1.  Perform  visual  and  ultrasonic  inspections 
of  the  actuator  beam  arm  clevis  for  evidence 
of  cracking,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-32A1224.  Revision  1, 
dated  April  12. 1990. 

a.  If  cracks  are  found,  prior  to  further  flight 
remove  and  rework,  or  replace  the  actuator 
beam  arm  in  accordance  with  the  service 
bulletin. 

b.  If  no  cracks  are  found,  repeat  the 
ultrasonic  inspections  in  accordance  writh  the 
service  bulletin,  at  intervals  not  to  exceed  600 
landings. 

2.  Remove  both  of  the  actuator  beam  bolts 
and  perform  a  one-time  visual  and  dye 
penetrant  inspection  for  evidence  of  plating 
degradation,  corrosion,  or  cracking,  in 
accordance  with  the  service  bulletin.  If 
evidence  of  plating  degradation,  corrosioa  or 
cracking  is  found,  prior  to  further  flight 
rework  or  replace  the  twits  in  accordance 
with  the  service  bulletin. 

B.  Modification  of  the  actuator  beam  aim, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-32A1224,  Revision  1,  dated  April 
12, 1990,  constitutes  terminating  action  for  the 
inspections  required  by  paragraph  A.I.  of  this 
AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattie, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 


Issued  in  Renton,  Washington,  on 
September  11, 1990. 
Damn  M.  Padafson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  90-22290  FUed  9-19-00;  8:45  am] 
■LUNa  oooe  4sw-is-ii 


14CFRP«rt39 

[Docket  Na  90-MI-173-AD] 

Airworttiiness  Directives;  British 
Aerospace  Model  ATP  Ssriss 


AOCNCV:  Federal  Aviation 
Administiation  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  require  repetitive  visual 
inspections  to  detect  cracks  in  the 
engine  jet-pipe  assembly,  and  repair  or 
replacement  with  a  serviceable  unit  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracks  in  the  engine  jet  pipes 
on  in-service  airplanes.  This  condition, 
if  not  corrected,  could  result  in  loss  of 
required  engine  power  and/or 
overheating  of  structural  components. 

DATIS:  Comments  must  be  received  no 
later  than  November  13. 1990. 

ADDNESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
173-AD.  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  nX^  Librarian 
for  Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

FON  FURTNEII  mPOmiATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113:  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-405& 

SU^nXMENTARV  MRNIMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
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•hoald  identify  the  regidatDry  dodket 
number  and  be  submitted  in  di^cate  to 
the  address  specified  above.  All 
commtin  ivji Hnna  letJCived  on  Of  before 
the  dosing  date  for  comments  specified 
above  wffl  be  considered  by  the 
Administrator  before  takiBg  aetkm  on 
^  pvepeeed  f^.  The  prt^leeal* 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
onirimnmantal,  and  eueigy  aspectft  of 
the  proposed  mle.  All  ccaaaaents 
submitted  will  be  avaOable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exaoiinatian  by 
interested  posona.  A  reBort 
sunnarizmg  each  FAA/pufalic  contact, 
concerned  with  the  substance  of  thta 
propoeal,  wiU  be  ffled  in  the  Rules 
Dodtet 

Coanenters  widiiBg  the  FAA  to 
acknowledge  teceipA  <rf  their  comments 
submitted  in  response  to  this  hioAice 
must  submit  a  self-addressed,  stamped 
post  card  oa  which  the  foUowiag 
statemeat  is  made:  "Comments  to 
Docket  Nuabef  g(»-NM-17»-Aa"  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  coraaoenter. 

Discussion 

The  United  Kingdom  QvU  Aviation 
Authority  (CAA).  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  wfaidi 
may  exist  on  att  Briti^  Aerospace 
Model  ATP  series  airplanes.  There  have 
been  reports  of  cracks  in  the  engine  jet 
pipes  on  in-service  airplanes.  The  cause 
of  the  craddi^  is  unknown  at  this  time, 
litis  condition,  if  not  oorrectcd.  could 
resok  in  loss  of  required  engine  power 
and  or/overlwatiBg  of  stmclural 
compottSBta 

Bhtisb  Aerospace  has  issoed  Service 
Bulletin  ATP-7S-1.  Heviaian  2,  dated 
March  26. 1990,  which  describes 
procedures  for  repettttve  detuled  viana) 
inspecticHis  to  detect  cradcs  in  the 
engine  jet  pipes,  and  repair  or 
replacwnent  with  a  serviceable  unit  if 
necessary.  The  United  Kmgdam  CAA 
has  daaidfiad  this  sovioa  bidletHi  aa 
mandatory. 

This  sitplaoe  siodel  is  manafactured 
in  tha  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  ZL2a  oi  tha  Federal 
Aviation  Regulations  and  tha  applicable 
bilateral  airworthiness  agreement 

Since  this  con(fition  is  ukely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  detailed  visual 
inspections  to  detect  cracks  in  the 


engine  jet  pipes,  and  repair  or 
replacement  with  a  serviceable  unit  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estimated  that  IS  airplanea  of  ULS. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  oae 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  tha  average 
labor  cost  would  be  $40  p«  manhoer. 
Based  on  these  figores.  the  totd  cost 
impact  of  tha  AD  on  U.S.  operators  is 
estimated  to  be  teoa 

The  regulations  i^oposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  suffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  dtacnssed  above.  I 
certify  that  this  proposed  regulatian  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoHdes 
and  Procedures  (44  FR 11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluaticHi  prepared 
for  this  action  is  ctmtained  in  the 
regulatory  dodiet  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safefy.  Safety. 

"nie  Proposed  AmenifaBant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-(AIIENDEO] 

1.  The  autborify  dtation  for  part  39 
continues  to  read  as  follows: 

AuOorily:  48  U.S.C  13M(a),  14Z1  and  1423; 
4aU&C  108(^  (Revised  Psb.  L.  87-449. 
lanuaiy  12.  laaa);  and  14  CFR  11.I8l 


S  99.19   U 

2.  Secfioa  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aafoapaor.  AppUes  to  ail  Model  ATP 
sariae  airplan— .  osrtiBcatad  in  any 
category.  Ceatptianrp  ie  required  as 
indicated,  unleu  previously 
accomplished 


To  detect  cradts  in  Ae  easifle  jet  pipes, 
acceeipliih  the  foilowing: 

A  Mot  to  the  acnimiilaHnaofao  koeis 
time-in-service  aioce  aew,  orNilMa  90  hosfs 
time-iB-aervice  after  the  effective  dele  el  this 
AO.  whichever  occurs  later,  and  theieafier  at 
intervale  not  to  exceed  250  hours  time-ia- 
service,  perfoim  a  detailed  visual  inspection 
of  the  engiae  {et  pipe  on  the  right  and  left 
engine,  in  accordance  with  the 
Accomplishment  Instructions  in  British 
Aerospace  Service  Bulletin  ATP-7Jt-l, 
Revision  2,  dated  March  20.  nSQ. 

B.  If  crada  are  found  in  the  aftfetpipt 
assembly,  prior  to  further  fB^  replace  it 
with  a  servioeaUe  udH:  or  if  crack* 
measariag  leas  than  1.7S  inches  are  found  at 
the  ends  of  the  spacer  channels,  prior  to 
further  flight,  repmr  in  accordance  with 
British  Aerospace  Service  BuUetin  ATP-7a-l, 
Revision  2.  dated  March  26, 199a  Repair  any 
other  cracks  in  a  manner  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate.  Following 
repair  or  replacement  the  inspections 
specified  in  paragraph  A.  of  this  AD  are  still 
requiied 

C.  If  cracks  are  fbiBid  in  ^e  forward  jet 
pipe  asaembfy,  prior  to  fanther  fiigbt  replace 
it  with  a  serviceable  onit  or  repair  in  a 
manner  approved  by  the  Menaget. 
Standardization  Branch,  ATAi-lU.  FAA, 

~  Transport  Airplane  Directorate.  FoUowing' 
repair,  the  inspections  specified  in  paragraph 
A.  of  this  AD  are  still  required. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  whidi 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directiy  to  the  Manager.  Standutlixalion 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (Pi).  The 
PI  will  then  forward  comments  or 
coocurreace  to  the  Manager,  Standardization 
Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  diis  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttner  may  obtain  copies  upon 
request  to  British  Aerospace.  PLC, 
Librarian  for  Service  Bulletins,  Dulles 
bitematitmal  Airport  Washington,  DC 
20041-0414.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lmd  Avenue  SW., 
Renton,  Washington. 

Issued  in  Rentoa,  Wasfaiogtoo.  oa 
September  1Z 19B0L 
Damll  M.  Pederaon. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  90-22294  Filed  9-19-88: 8:45  am] 
SaUNQ  coos  4S10-194I 


14  CFR  Part  3f 

[Docket  Na  90-NM-163-AO] 

Alrworthinasa  DIractIv— ;  Boeing 
Model  747  Seilet  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  would  require 
inspection  of  certain  trailing  edge  flap 
tracks  for  adequate  cadmium  plating  of 
the  fail-safe  bar  bolt  holes  and  plating  of 
such  holes,  if  necessary.  This  proposal  is 
prompted  by  reports  of  missing 
cadmium  platii^  and  corrosion  in 
certain  flap  track  fail-safe  bar  bolt 
holes.  This  condition,  if  not  corrected, 
could  result  in  fracttire  of  the  trailing 
edge  flap  track,  separation  of  the  flap 
supported  by  Ibe  track,  and  resultant 
reduction  of  the  controllability  of  the 
airplane  and/or  damage  to  other 
structure  from  impact  with  the  departing 
debris. 

DATES:  Comments  must  be  received  no 
later  than  November  13. 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
163-AD,  1601  line  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington.  98124.  litis  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  H.  Yarges,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2773. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-^56. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  bo  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
rkdministrator  before  taking  action  on 


die  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submtted  in  response  to  this  Notice  must 
submit  a  self-addressed,  stamped  post 
card  on  which  the  following  statement  is 
made:  "Comments  to  Docket  Number 
90-NM-163-AD."  The  post  card  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Discussion 

The  FAA  has  received  reports  of  some 
current  production  Boeing  Model  747 
series  airplane  trailing  edge  flap  tracks 
which  are  now  in  service  that  are 
lacking  cadmium  plating  on  the  fail-safe 
bar  bolt  holes.  Apparently,  during 
production  of  the  trailing  edge  flap 
tracks,  cadmium  plating  was  not  applied 
to  the  fail-safe  bar  bolt  holes.  As  a 
result  some  in-service  airplanes  with 
these  flap  tracks  installed  also  may  not 
have  cadmium  plating  applied  to  the 
bolt  holes. 

The  lack  of  cadmium  plating  increases 
the  potential  for  corrosion  which, 
consequently,  would  greatly  increase 
the  potential  for  craddng  in  the  flap 
tracks.  Although  cracking  has  not  been 
detected  in  current  production  flap 
tracks,  corrosion  has  been  detected  in 
the  bolt  holes.  With  the  earlier  design 
flap  tracks,  cracking  has  beea  and 
continues  to  be,  a  serious  problem. 

The  earlier  design  Model  747  flap 
tracks  have  been  the  subject  of 
previously  issued  FAA  Airworthiness 
Directives  (AD)  because  of  stress 
corrosion  cracking  in  the  fail-safe  bar 
bolt  holes.  In  particular,  the  forward 
four  fail-safe  bar  bolt  holes  on  each  side 
of  the  flap  tracks  have  had  very 
stringent  inspections  imposed  by  AD  89- 
05-04.  Amendment  39-6148  (54  FR  7759, 
February  23, 1989)  because  of  incidents 
in  which  the  tracks  fractured  and  the 
flaps  nearly  separated  from  the  airplane 
during  landing.  Loss  of  a  trailing  edge 
flap  woidd  result  in  a  servere  reduction 
in  ^e  controllabiUty  of  the  airplane,  and 
departing  pieces  of  the  flap  could  impact 
and  damage  other  airplane  structure. 
Because  cracking  propagates  at  a  rapid 
growth  rate,  early  detection  of  cracks 


via  inspections,  prior  to  raaching  critical 
proportioiu,  is  extremely  difficult 

lite  current  production  flap  tracks 
were  designed  with  thicker  material  to 
reduce  stress  levels,  and  better 
corrosion  protection  to  alleviate  the 
cracking  problems  of  the  earlier  design. 
Service  experience  has  greatiy  improved 
on  the  current  production  flap  tracks, 
and  as  noted  previously,  cracking  has 
yet  to  be  detected  in  this  design. 
However,  corrosion  is  the  precursor  to 
cracking,  and  if  cracks  were  to  develop, 
they  would  be  expected  to  propagate 
repidly  even  in  the  improved  fradcs, 
although  at  a  somewhat  slower  rate 
than  experienced  on  the  eaiiier  design. 
Therefore,  the  FAA  has  deteradned  that 
to  reduce  the  potential  for  cracking, 
cadmium  plating  must  be  incorporated 
in  the  forward  fotir  bolt  holes,  if 
inspection  reveals  that  it  is  missing. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-57-2256. 
dated  March  8, 1990,  which  describes 
inspection,  cadmium  plating,  and 
corrosion  rework  procedures  for  the 
frailing  edge  flap  track  fail-safe  bolt 
holes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspections  of  the 
forward  four  bolt  holes  on  each  side  of 
current  production  Model  747  trailing 
edge  flap  tracks  for  missing  cadmium 
plating,  corrosion,  and  cracks,  in 
accordance  with  the  service  bulletin 
previously  described.  This  AD  woidd 
also  require  replacement  of  the  flap 
track  if  cracks  are  found,  and  the 
reporting  of  inspection  findings  to  the 
FAA. 

Information  collection  requirements 
contained  in  this  proposed  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  Pub.  L  96-511) 
and  have  been  assigned  OMB  Control 
Number  2120-0056. 

There  are  approximately  750  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  Uiat  170  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  50 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manheur. 
Based  on  tiiese  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $340,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
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power  and  ropouibifities  among  Ae 
various  kweb  of  iVveuaKoL  Therefore, 
in  aocardanee  widt  ExecaAive  Ordet 
12«ia.  it  ie  detamiMd  diet  tfaie  propoaal 
would  not  have  rafficieBl  federeliain 
implirelieei  to  wecrant  the  preperetion 
of  e  Fedetelii^  AiicawBent 

For  the  reeaoea  dieceased  d»ve.  I 
certi^  that  this  prepoasd  regolatioB  (1) 
is  not  a  "majorrule"  ender  Bxeaitive 
Order  122B1;  (2)  ia  not  a  "sipuficaat 
rjle"  under  DOT  Regulatory  Policies 
and  Prooe<faie8  (44  FR 11034.  Fefamafy 
26, 1S79):  and  (3)  if  promd^ted.  will  not 
have  a  tigaificant  economic  impact, 
positive  or  negative;  on  a  aubstantial 
nuadm  of  small  entitiea  undo^  die 
criteria  of  dw  Reguletorj  Flexibility  Act 
A  copy  of  te  dreft  evaluatioa  prepared 
for  tfaae  aclioB  is  conlaiaed  in  the 
regulatory  docket.  A  copy  td  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  fai  14  CFR  part  39 

Air  traospoitation,  Aircraft  Aviation 
safety.  Safety. 

jiie  Ptaposea  AmeBtBeenl 

Accordingly,  pursuant  to  the  audiority 
delegated  to  me  by  the  Admini^ator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Reguladons  as  followa: 

PAflT3»-(AIIENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  aa  Eollows: 

Audmttr  #U.S.C  1354(8),  1421  and  1423; 
49  US.C  lOeu)  (Revised  Pub.  L  97-*», 
lanuary  U 19B3);  and  14  CFR  IIJO 


939.13   [AoMndadl 

2.  Section  39.13  is  amended  by  adding 
the  ft^owing  new  airworthiness 
directive: 

Boeing:  Applies  to  Mode)  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-&7-225a,  dated  March  a 
1990,  certificated  in  any  category. 
CompitcDce  is  re<|Hired  as  indicatad.  unless 
previously  accomplished.  To  prevent  flap 
track  bilurea,  accoaiplish  the  following: 

A.  Prior  to  tke  accumulation  of  30.000  flight 
hours,  or  8  years  time-in-service,  on  current 
production  flap  tracks,  whichever  occurs 
first,  or  within  2,060  fli^  cycles  after  the 
effective  date  of  this  AD,  vrfiidieveroccara 
later,  perioral  a  borcscope  inspectloa  of  the 
foewaid  foiv  b(dt  holes  on  each  sid*  of  tha 
affected  toailjag  edge  flap  tracks  far  comaaea 
and  adaqnatacadBiuB  plating,  ia 
accordance  willi  the  procednies  specified  in 
Boeing  Service  Bulletin  747-67-22fi6k  dated 
March  8, 1990  (^ipaHer  referred  to  as  "the 
Bulletin").  If  the  cadminm  plating  is  adequate, 
as  specified  in  ne  Raletin,  anatw  eoirasion 

respect  to  tWa  AD  ia  leqaifad.  II 

plattng  ia  aol  adafaatak  or  if  ( 

in  the  bolt  hole,  prior  to  hathar  ffi^  I 


an  eddy  OHrent  iaifacttoaof  thabolt  hole  tor 
cncks  in  afisordaaoB  with  tha  BiiUatin. 

E  If  caifaaiampIatii^isnotada^Batcand 
no  coiroiion  or  cracfca  ate  found  during  the 
inspections  required  by  paragraph  A.  of  diis 
AO,  prior  to  fiirtheF  fll^  cadannm  plate  the 
affected  bc^  hole*  in  atcordance  with  Ae 
Bulletin. 

Clt  cracksan  found  ia  any  Oap  track 
danag  te  iaapectkios  required  by  this  AD. 
prior  to  further  fli^t.  rej^KO  the  affected 
flap  track  with  a  aanricBable  track. 

D.  If  cotToskm.  but  no  cracking,  is  found 
during  tha  inspectkina  required  by  paragraph 
A.  of  this  AD,  rework  the  forward  four  bolt 
holes  on  each  side  of  the  affected  track 
within  the  next  1.000  flight  cycles  in 
accordance  with  the  Bulletin,  and  eendnct  the 
following  mspections  of  the  frack  fai 
accordaaca  widi  the  Bulletin  until  the  rework 
is  BLLuaipliahad: 

1.  Perfoni  a  dose  naaalinspactioR  of  each 
side  of  die  track,  at  tha  lower  chard,  lor 
cracks  emanating  from  the  fbiwaid  foar  fail- 
safe bar  bolt  holes  within  SQ  flight-cycles 
after  the  inspection  required  by  paragraph  A. 
of  this  Ad,  and  repeat  thereafter  at  intervals 
not  to  exceed  50  flight  cycles. 

2.  Perform  an  eddy  current  inspection  for 
cracks  of  all  the  boh  holes  fbnnd  to  have 
corrosion,  within  100  fKghl-cycles  after  the 
inspection  required  by  paragraph  A.  at  this 
AD.  and  repeat  thereafter  at  intervals  not  to 
exceed  100  flight  cycles. 

3.  Prior  to  each  Ihght  on  wdiich  a  ftfth 
engine  is  to  be  carried,  conduct  a  close  visual 
inspection  of  each  side  of  the  track,  at  the 
lower  chord,  for  cracks  emanating  from  the 
forward  four  fail-safe  bar  bolt  holes. 

E.  Termmating  action  for  this  AD  consists 
of  any  of  the  following: 

1.  Determining  dut  the  affected  flap  track 
bolt  holes  have  adequate  cadmium  ^dating 
and  no  oorrosioD.  as  described  in  paragraph 
A.  of  this  AD;  or 

2.  Ai^i^icatioB  of  cadmium  plating  to  Ixdt 
holes  where  the  cadmium  plating  was  found 
to  be  inadequate,  as  required  by  paragraph  B. 
of  this  AD:  or 

3.  Reworic  of  corroded  bolt  holes,  as 
required  by  paragraph  D.  of  this  AD. 

F.  if  any  cracks  are  found  as  a  resuh  of  the 
inspections  required  by  this  AD,  within  15 
days  aftor  disoDvoy,  report  the  following  to 
the  Manager  of  die  Seattle  Aircraft 
Certification  Office.  MOI  Uod  Avenue  SW.. 
Renton.  Washington  98056-4050: 

1.  Sizeoftheeraciu 

2.  LocatioB  of  the  crack 

3.  Numbw  of  cycles  on  the  airplane. 

G.  An  ^tomato  means  of  coaiplianca  or 
adjustment  of  the  compliuica  time,  which 
provides  an  acceptable  level  of  safety,  may- 
be used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certificatioa  Office  (ACO). 
FAA.  Northwest  Momitain  Region. 

Note:  The  request  should  be  submitted 
directly  to  dto  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  PAA  Principal 
Inspector  (Pi).  The  Ff  wig  then  forward 
cooaaaairta  or  ooacamnca  to  tha  Ssadia  ACO. 

R  Special  ffigirt  pemils  may  ba  issued  in 
accordaaca  wUh  PAR  21.IIV  aad  21.19»  to 
operate  atrptaaas  to  a  baaa  ia  aedar  to 
comply  with  tha  requiraBieiits  ef  thia  AD. 


All  persons  affected  by  dris  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  die 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  9812i.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Moimtain  Region.  Tranaport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

Issued  in  Renton,  Washingtui,  on 
September  It  1990. 
DaneQ  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  90-22291  Rled  9-19-90: 8^15  am) 
kC00C4Sia-tS4* 


1801  Lind  Avenue  SW..  Rmtea. 
Washingteo  oaow  4a66> 


14  CFR  Part  38 

[Docket  No.  90-NII-175-AD] 

AlrvMflMness  Dlreedves;  Boeing 
Mode!  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  i»opoaes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  would 
require  modification  of  certain  second 
obstfvers'  ashtray  installations.  This 
proposal  is  prompted  by  a  report  of 
smoking  material  possibly  falling  behind 
the  aidewaU  lining  when  Uie  ashtray  is 
either  partially  open  or  closed.  This 
condition,  if  nctt  corrected,  could  result 
in  the  smoking  material  starting  a  fire. 
DATES:  Comments  must  be  recieved  no 
later  than  Novonber  13. 198a 


:  Send  cixnments  on  die 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworduness  Rules  Docket  No.  90-NM- 
175-AD,  1601  Lind  Avenue  SW,  Rwiton. 
Washington  98055-4066.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane       ^ 
Group,  P.O.  Box  3707,  SeatUe, 
Washington  96124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
ran  PuarrHM  MFOMMTiON  contact: 
jayson  B.  Claar,  SeatUe  Aircraft 
Ceittfication  Office,  Airframe  Brandu 
ANM-U06(  telephoae  (209)  227-^84. 
Mailing  address:  FAA.  NordiwesI 
Region,  Traesport  Aii|dane  DireelBeate, 


Interested  persons  are  invited  to  .. 
participate  in  the  making  of  die 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  idendfy  the  regidatory  dodtet 
number  and  be  submitted  ui  duplicate  to 
the  address  specified  above.  All^ 
commonicadons  received  on  or  before 
the  dosing  date  for  comments  spedfied 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  nde.  The  proposals 
contained  in  thia  Notice  may  be  changed 
in  light  of  the  eoamients  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic 
enviroiunentat  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  eachFAA/public  contad, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
adcnowledge  receipt  of  their'comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addresaed,  stam{>ed 
post  card  on  which  the  following 
statement  is  made:  'Xlomments  to 
Docket  Number  90-NM-175-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  oommenter. 


During  a  recent  inspection  of  a  Boeing 
Model  747-400  series  airplane,  it  was 
found  that  when  the  ashtray,  located  on 
the  second  observer's  seat  base  on  die 
left  side  of  the  flight  deck,  is  in  the 
partially  open  or  closed  position,  the  top 
of  the  ashtray  remains  open;  this 
positioning  allows  smoking  materials  to 
fall  behind  the  sidewall  liidng.  This 
condition  may  cause  a  fire  in  an  area 
that  cannot  be  easily  accessed. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Btilletin  747- 
25A2862,  dated  |une  28, 1990,  which 
describes  installation  of  a  housing 
assembly  that  totally  endoses  the 
outboard  side  of  the  ashtray,  thus 
preventing  any  hot  ashes  or  biuning 
material  from  dropping  behind  the 
sidewall  panel. 

Snce  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  woidd 
require  the  installation  of  a  housing  to 
enclose  the  outboard  side  of  the  ashtray 
in  accordance  with  the  service  bulletin 
praviottsly  deseiibed. 


There  Me  aivreximately  79  Hodd 
747-400  series  aiiplanee  eftt»alfccted 
design  in  die  worldwide  fleet.  K  is 
estimeted  that  16  emplanes  of  U.S. 
registry  would  be  affected  by  this  AO, 
that  it  would  take  approximately  2 
manhotus  per  airplane  to  accomplish  the 
required  actions,  and  that  (ha  average 
labor  cost  would  be  $40  per  manhour. 
Parts  would  be  supplied  by  the 
manufacturer  at  no  charge  to  opecalors. 
Based  on  these  figuees.  tike  total  cost 
impact  of  the  AO  on  U.S.  operators  in 
estimated  to  be  $1.2aa 

The  regulations  pnqiosed  herein 
would  not  have  substantial  dired  effeds 
on  the  States,  on  the  reUtioaship 
between  the  national  government  and 
die  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  widi  E}«cutive  Order 
12612,  it  is  determined  that  diis  proposal 
wotild  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "ma)or  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Polides 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  die 
criteria  of  the  Regulatory  Flexibility  Ad. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regidatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  eff  Sul^ects  in  14  CFR  Part  St 

Air  transportation,  Aircrafi,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  38  of  the 
Federal  Aviation  Regulations  as  follows: 

PART3»-[AliEM06O] 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Aolhatitr  40  U.S.C  1354(a),  1421  aid  1423; 
49  U3.C  I0a(g)  (Revised  Pah.  L  •7-4M, 
January  12, 1983);  and  14  CFR  tlM. 


S  39.13    U 

2.  Section  39.13  is  amended  by  adding 
die  following  new  airworthiness 
directive: 


Boeing:  Applies  to  Msdri : 

aiipteaw.  aellrtadiaBasias  Akri 
Saiviaa  BalUlia  747-nAai2.  dated  Jaas 
21,  uaa  caftificatod  ia  any  catagaiy. 
CompiianoB  is  teqiiind  wUliiB  thi  next  Q 
months  afiar  the  eOective  date  at  this 
AD.  uidess  previously  accomplished. 
To  prevent  smoking  material  from  dropping 
behind  the  sidewall  lining  at  the  second 
observers  station,  accomiriish  the  following: 

A.  IiutaU  a  hoasing  on  the  outboard  side  of 
saread  dtearver's  ashtray  in  acoowfcnie  vMi 
Boeing  Alert  Sacvies  BoUetin  74y-26AaBII, 
dated  |aoa  28.  IflOa 

B.  An  alternate  means  of  ooMpliance  cr 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
lie  Qsea  wiien  approved  tyy  tne  Manager, 
Seattle  Aircrall  Certificatton  Ofltoe  (ACO). 
FAA,  TranspoH  Aiiplana  Directorate. 

Note:  The  request  should  be  submitted 
direcdy  to  the  Manager,  Seattle  ACQ  aad  a 
copy  sent  to  the  coffiisaiitPAA  Principal 
Inspector  (PI).  The  Pi  will  thaa  fatwairi 
cooNasnta  or  eoRGunenoe  to  tha  Saattla  ACO. 


C  Spsdal  Sight  peradto  nay  be  isaaad  in 
accordance  wiUi  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  ia  order  to 
comply  with  the  requiramente  of  this  AO. 

All  persons  affected  by  this  (foedive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  fbm 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplme 
Group,  P.O.  Box  3707,  Seattie, 
Washington  98124.  These  docinients 
may  be  examined  at  the  PAA, 
Northwest  Mountain,  Region,  Transport 
Airplane  Directorate,  IdtA  Lind  Avenue 
SW.,  Renton. 

Issued  in  Renton.  Washington,  on 
September  11, 1990. 
Dartefl  M.  ^aderson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  90-22292  Filed  9-19-00;  8:45  am} 
I COOC  4S1S-1MI 


14  CFR  Part  39 

[Docket  No.  tO-NM-ITZ-AO] 

AlrwortMnaas  DIroellvoa;  British 
Awespoes  Model  BAC 1-11  200  and 
400  Sertss  Airplonas 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTMNe  Notice  of  proposed  rulemakmg 
(NWIM). 

llWlMairr  This  notice  proposes  to  adopt 
a  new  airworthiness  dire<^ive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  which  would  require 
repetitive  visusl  kiapedioos  to  detect 
cradtt  kn  the  fltight  deck  pilot's  end  co- 
pilot's side  glasiiig  frame  at  PUlan  B  and 
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C  followed  by  an  eddy  current 
inspection  to  determine  extent  of 
damage,  and  repair  or  replacement,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracks  found  in  the  direct 
view  window  aperture  at  Pillars  B  and 
C  This  condition,  if  not  corrected,  could 
result  in  reduced  structural  capability  of 
the  glazing  frame  and  possible  rapid 
decomi»ession  of  the  airplane. 
OATU:  Comments  must  be  received  no 
later  than  November  13, 1990. 
AOONCMO:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Admhiistration,  Northwest 
Mountain  Region.  Transport  Airplane  , 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  SO-^IM- 
172-AD,  leoi  Lind  Avenue  SW..  ReHton. 
Waiidngton  96055-4056.  The  applicable 
service  information  may  be  obtained 
firom  ftitish  Aerospace,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
Intonational  Airport.  Washington.  DC 
20041-4414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington. 

KM  PURTMn  INTOIiaUTIOII  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113:  telephone  (206)  227- 
214a  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  90055-4056. 
SUWLBmTAIIV  MHNMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  cloaing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
.the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
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post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9(M«4M-172-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA).  in  accordance  with 
existing  provisions  of  a  bilateral 
airwortiiiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  all  British  Aerospace 
Model  BAC 1-11  200  and  400  series 
airplanes.  There  have  been  several 
reports  of  cracks  found  in  the  direct 
view  (DV)  window  aperture  at  Pillars  B 
and  C.  The  crack  location  in  Pillar  B  was 
at  the  forward  bottom  comer  of  the  DV 
window  aperture,  initiating  at  the  top  of 
the  comer  radius  and  running  forward 
parallel  to  the  sill.  Cracks  in  Pillar  C 
initiated  at  the  top  of  the  radius  at  the 
aft  bottom  comer  of  the  DV  window 
apertiue,  and  propagated  rearward  and 
inboard  through  the  tee  section.  The 
cracks  in  both  pillars  are  considered  to 
have  been  caused  by  a  combination  of 
fatigue  and  stress  corrosion.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  capability  of  the 
glazing  frame  and  possible  rapid 
decompression  of  the  airplane. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-4>MS985,  Issue  1, 
dated  March  21, 1990,  which  describes 
procedures  for  repetitive  internal  and 
external  visual  inspections  to  detect 
cracks  in  the  flight  deck  side  glazing 
frame  at  Pillars  B  and  C  (pilot's  and  co- 
pilot's direct  view  window  aperture), 
followed  by  an  eddy  current  inspection 
to  determine  the  extent  of  damage,  and 
repair  or  replacement  with  serviceable 
parts,  if  necessary.  The  United  Kingdom 
CAA  has  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  imder 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  visual 
inspections  to  detect  cracks  in  the  flight 
dedc  pilot's  and  co-pilot's  side  glazing 
^me  at  Pillars  B  and  C  followed  by  an 
eddy  current  inspection  to  determine 
extent  of  damage,  and  repair  or 
replacement,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
described. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  one 


manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regolationtl) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  Febroary 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

list  Jsf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-4AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

{39.13    [AHMfidSd] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aflrocpaoe:  Applies  to  all  Model  BAC 
1-11 200  and  400  ■eries  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  reduced  structural  capability  of 
the  glazing  frame  and  possible  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

A.  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  of  7  J  pounds  per 
square  inch  (psi):  Prior  to  the  accumulation  of 
20.000  landings  on  the  glazing  frame  since 


new,  or  within  1,600  landings  after  the 
effective  date  of  ttis  AD,  whichever  occurs 
later,  and  thereaflsv  at  intervals  not  to 
exceed  1,000  landings,  perform  an  internal 
and  external  visual  infection,  or  non- 
destructive testing  (NDT)  inspection,  of  the 
pilot's  and  co-pilof  s  direct  view,  (DV) 
window  aperture  (Oight  deck  side  glazing 
frame  at  {hilars  B  and  C).  in  accordance  with 
the  Accomplishment  Instructions  of  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PMsges,  Issue  1,  dated  March  21, 1990. 

E  For  airplanes  modified  for  operation 
above  7 J  psi  to  a  mantmum  of  8.2  psi  cabin 
differential  pressure:  Prior  to  the 
accumulation  of  14,000  landings  on  the 
glazing  frame  since  new,  or  within  1,100 
landings  aft«  the  effective  date  of  this  AD, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  1,100  landings,  ' 
perform  an  internal  and  external  visual 
inspection,  or  noa^stmctive  testing  (NDT) 
inspection,  of  the  pilot's  and  co-pilot's  DV 
window  aperture  (flight  deck  side  glazing 
frame  at  Kilars  B  and  C).  in  accordance  with 
the  Accomplishment  Instructions  of  British 
Aerospace  Alert  Service  Bulletin  53-A- 
1^5985,  Issue  1,  dated  March  21,  lOOa 

C.  If  cracks  are  found  during  inspections 
required  by  paragraphs  A  and  B.  of  this  AD, 
prior  to  further  fUJ^t.  perform  an  eddy 
current  inspection,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5985.  Issue  1.  dated  March  21. 1990;  and 

1.  For  cracks  e^ual  to  or  less  than  0.2  inch, 
damage  may  be  blended  out  in  accordance 
with  Table  1  or  Table  2  of  the  service 
bulletin,  as  appropriate. 

2.  All  other  cracks  must  be  repaired  in 
accordance  with  the  Structural  Repair 
Manual,  as  specified  in  Table  1  and  Table  2 
of  the  service  bulletin,  as  appropriate:  or 
repaired  in  a  manner  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 
FAA.  Transport  Airidane  Directorate;  or  the 
glazing  frame  must  be  replaced  with  a 
serviceable  part 

3.  If  blending  has  been  previously 
accomplished,  all  cracks  must  be  repaired  in 
accordance  with  the  BAC  1-11  Structural 
Repair  Manual  as  qwdfied  in  Table  1  or 
Table  2  of  the  service  bulletin,  as  appropriate; 
or  repaired  in  a  manner  approved  by  the 
Manager,  Standaidization  Branch,  ANM-113, 
FAA,  Transport  Airplaae  Directorate. 

4.  Following  repair  or  replacement  the 
inspections  specffled  in  paragraphs  A.  and  B. 
of  this  AD  are  stfll  required 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  whidi 
provides  an  acoeptaUe  level  of  safety,  may 
be  used  when  apiaoved  by  the  Manager, 
Standardization  Btanch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directiy  to  the  Manager,  Standardization 
Branch,  ANM-lt3k  and  a  copy  sent  to  the 
cognizant  FAA  Mndpal  Inspector  (PI).  The 
PI  nvill  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-lia 

E.  Special  fU^  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  rtquirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  doctiments  from  the 
manufacturer  may  obtahi  copies  upon 
request  to  British  Aerospace,  PLC, 
Librarian  for  Service  Bulletins,  Dulles 
International  Airport  P.O.  Box  17414. 
Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington. 

Issued  in  Renton,  Washington,  on 
September  11, 1990. 
DaneH  M.  Paderson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  90-22293  Filed  9-19-90;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 
Adminiatration 

29  CFR  Pacta  1910  and  1926 

[Docket  number  H-033-a] 

mN  121»-AB2S 

Occupatlonai  Expoaura  to  AabMtoa, 
TramoNta,  Anttwphyllito  and  ActtnoHta 

agency:  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor. 

action:  Notice  of  proposed  rulemaking; 
extension  of  time  to  submit  comments 
and  notices  of  intention  to  appear  at 
hearing;  rescheduling  of  informal 
hearing;  clarification  regarding 
submission  of  Advisory  Committee  on 
Construction  Safety  and  Health. 

•UMMARV:  On  July  20, 1990  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
notice  of  proposed  rulemaking  (NPRM) 
on  Asbestos  (55  FR  29712).  Today's 
notice  extends  the  period  for  the 
submission  of  public  comments  and  for 
the  submission  of  notices  of  intention  to 
appear  at  an  informal  hearing  on  the 
NPRM  from  September  25, 199a  until 
December  3. 1990.  It  also  reschedules 
the  begiiming  of  the  informal  hearing 
from  October  23. 1990  to  lanuary  23. 
1991.  These  changes  are  intended  to 
allow  interested  parties  additional 
opportunity  to  participate  more  fully  in 
this  rulemaking. 

In  addition,  this  notice  clarifies  that 
the  report  of  the  Advisory  Committee  on 
Constraction  Safety  and  Health  (Exhibit 
1-126)  discussed  in  the  July  20  NPRM 
was  drafted  by  the  labor  representatives 
on  the  Committee  and  was  submitted  by 


the  entire  Committee  ob  OSHA  for 
consideration  in  this  rulemaking. 
DATn:  Written  comments  concerning 
the  proposal  and  notices  of  intention  to 
appear  at  the  public  hearing  must  be 
postmarked  on  or  before  December  3, 
1990.  Parties  requesting  more  than  10 
minutes  for  their  presentation  at  the 
hearing,  and  parties  planning  to  present 
docimientary  evidence  at  the  hearing 
must  submit  the  full  text  of  thefr 
testimony  and  all  documentary  evidence 
not  later  than  December  3, 1990.  The 
hearing  will  take  place  in  Washington, 
DC  and  will  begin  at  9-.30  a.m.  on 
January  23, 1991. 

AODIIESSES:  Comments  should  be 
submitted  in  quadmplicate  to  the  docket 
Officer,  Docket  H-033e,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  room  N2625, 
Washington.  DC  20210;  telephone  (202) 
523-7894. 

Notices  of  intention  to  appear  at  the 
hearing,  testimony,  and  dociunentary 
evidence  should  be  submitted  in 
quadruplicate  to  Mr.  Tom  Hall,  Division 
of  Consumer  Affairs,  Docket  H-033e, 
Occupational  Safety  and  Health 
Adminisfration.  200  Constitution 
Avenue  NW.,  room  N3647.  Washington, 
DC  20210;  telephone  (202)  52^-6815. 

The  biformal  public  hearing  will  begin 
at  9:30  a.m.  on  January  23, 1991  at  the 
following  location:  Auditorium.  U.S. 
Department  of  Labor,  Frances  Peridns 
Building,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 
Fon  nniTHEii  mpomiATiON  contact: 
James  F.  Foster,  Director  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  room  N3649, 200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 
SUPPLEMENTARY  INPONMATION:  On  July 

20, 1990,  OSHA  published  a  NPRM  to         ^ 
revise  the  asbestos  standards,  29  CFR 
1910.1001  and  1926.58.  In  that  notice, 
OSHA  required  public  comment  and 
testimony  to  be  postmarked  by 
September  25, 1990,  and  scheduled  a 
hearing  to  begin  October  23, 1990.  The 
Agency  has  received  requests  to  extend 
these  dates  by  at  least  60  days  bom 
trade  associations,  including  the 
following;  International  Council  of 
Shopping  Centers.  National  Apartment 
Association,  National  Association  of 
Industrial  and  Office  Parks,  National 
Association  of  Realtors,  National  Multi 
Housing  Council,  National  Realty 
Committee  and  Safe  Buildings  Alliance. 
The  requests  state  that  the  scope  of  the 
proposed  revisions  are  unexpectedly 
broad  and  the  collection  of  relevant 
data  cannot  be  completed  in  time  to 
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meet  OSHA't  liiaetaUe  in  the  tiSVM. 
OSHA  believe*  diet  these  tequeeie  have 
meriL  The  objective  of  developiag  a 
coin|>lete  rulemaking  cecoid  Will  be 
better  served  by  providiiig  adei)uate 
time  for  parties  to  railed  and  present 
relevant  data.  Hierelore,  OSHA  is 
extendiag  the  comment  period  to 
December  3. 19B0  and  is  rescheduling 
the  poUic  hearing  to  commence  January 
23.1991. 

On  March  14. 1990  the  Advisory 
Committee  for  Construction  Safety  and 
Health  (ACCSH)  aiet  to  coasidtf 
OSHA's  proposed  draft  revisions  to  the 
asbestos  standards  (Exhibit  1-113).  To 
faciliate  consultation,  the  labor 
representatives  on  the  Committee 
reviewed  OSHA's  draft  and  prepared  an 
alternative  regulatory  text  for  some 
provisions.  These  alternate  provisions 
were  presented  by  the  labor 
representatives  at  the  March  14  meeting. 
The  Committee  voted  unanimously  that 
09iA  consider  these  alternative 
provisions.  However,  the  Committee  as 
a  whole  did  not  consider  or  adopt  tfiese 
provisions  as  its  woric  product.  OSHA 
wishes  to  clarify  tfiat  any  reference  to 
ACCSH  reconHBendations  in  the  July  20 
proposal  was  meant  only  to  convey  Aat 
the  Committee  agreed  that  OSHA 
consider  such  alternatives.  OSHA  trusts 
tfa»  wiU  clarify  the  nik  of  ACC^  in 
preparing  the  dtemative  provisions 
disoMsed  in  tfie  Jofy  20  NPRM. 

PwhK«>Heariag 

Under  section  6(bH3)  of  the 
Occnpatiooal  Safety  and  Health  Act  29 
U.S.C  655(b)(3))  and  OSHA  regulations 
at  29  CFR  part  1911.  an  opportunity  to 
testify  orally  coocemiog  tin  issues 
raised  in  the  ItPRhA  wfll  be  provided  at 
an  infomal  public  bearing  beginning  on 
January  23. 1991.  at  9:30  a.m.,  in  the 
Auditorium.  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitution  Avenue  NW.,  Washington. 
DC202ia 

Notice  of  Intention  To  Appew 

All  persons  desiring  to  partidpaie  in 
the  hearing  must  file  four  copies  of  a 
notice  of  intention  to  appear  with  Mr. 
Thomas  Hall  Division  of  Consumer 
Affairs;  Docket  H-033e;  Ocoqiational 
Safefy  and  Health  Administration:  room 
N3647;  200  Constitution  Avenue  NW.. 
Washington.  DC  2Q2ia  Telephone  (202) 
523-M15.  The  Notice  of  Intention  to 
Appear  also  may  be  transmitted  by 
facsimile  to  (202)  523-5046  or  (for  FTS) 
to  8-523-596GI  provided  the  original  and 
4  copies  of  the  notice  are  sent  to  the 
above  address  thereafter.  This  notice 
must  be  filed  on  or  before  December  3. 
199a 


Notices  el  intenliaB  to  appear,  which 
will  be  Bvailabie  for  puUic  iaepection 
and  oonring  at  a«  OSHA  Docket  Office 
(address  previously  listed)  nust  contain 
the  following  infonnatioau 

1.  Hie  name,  address  and  tdephone 
number  of  each  person  who  will  testify; 

2.  Hie  capadfy  fai  which  the  person 
willappean 

3.  vie  apfnodaute  ameont  of  time 
required  for  the  presentabiMi: 

4.  The  specific  issnes  diet  will  be 
addressed; 

5.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed:  and 

6.  Whether  the  parfy  intends  to  submit 
documentary  evidence,  and  if  so,  a  bii^ 
summary  of  that  evidence. 

Filing  of  Testimony  and  Evidence  Befbn 
Hearing 

Any  parfy  requesting  more  tfian  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide,  in 
quadnipUcate,  the  complete  text  of  tlie 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be  received 
by  December  3, 1990,  and  will  be 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office.  Each  such 
submission  will  be  reviewed  in  bght  ci 
the  amount  of  time  requested  in  the 
notice  of  intention  to  appear.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact 

Any  parfy  who  has  not  mbstantially 
complied  wiUi  this  requirement  may  be 
limited  to  a  10  minute  presenation  and 
may  be  reqoested  to  return  for 
questioning  at  a  later  time.  Any  parfy 
who  has  not  filed  a  notioe  of  intaition  to 
appear  may  be  allowed  to  teatify,  as 
time  permits,  at  the  discretion  of  the 
Admhnstrative  Law  fudge. 

OSHA  emphasizes  that  die  hearing  is 
open  to  the  public  and  that  interested 
persoiu  are  welcome  to  attend. 
However,  only  persons  nirho  have  filed 
proper  notioes  of  intention  to  appear  at 
the  hearing  will  be  entitled  to  ask 
question  and  otherwise  participate  falfy 
in  the  proceeding. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  will  oNnmraice  at  0:30 
ajn..  on  January  23, 1991.  in  the 
Auditoriiun.  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitutian  Avenue  NW..  Washington. 
DC  202ia  At  that  time,  any  ^ocedural 


matters  relating  to  ths  pwceedfaig  will 
be  resolved. 

The  nature  of  an'ttfbtittal  hearing  is 
established  in  the  legislative  history  of 
section  6  of  the  Act  and  is  reflected  by 
the  OSHA  hearing  reguiationa  (see  20 
CFR  1911.1S(a]).  Aldioagh  the  presiding 
officer  is  an  Administrative  Law  fudge 
and  questioning  by  interested  persons  is 
allowed  on  crucial  issues,  the 
proceeding  shall  remain  informal  and 
legislative  ui  nature.  The  Agency's 
intent  in  essenoe.  is  to  provide  an 
opportunify  for  effective  oral 
presentatians  which  can  proceed 
expeditiously,  in  die  absence  of  rigid 
procedures  which  impede  or  protract  die 
rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding,  rather  than 
an  adjudicative  one.  The  tedmical  rules 
of  evidence,  for  example,  do  not  apply. 
The  regulations  that  govern  hearings 
and  the  pre^iearing  guidelines  to  be 
issued  for  this  hearing  wiU  ensure 
feiness  and  due  process  and  also 
facilitate  the  development  of  a  clear, 
accurate  and  compleie  record.  Hiose 
rules  and  guidelines  will  be  interpreted 
in  a  manner  that  forthers  that 
development.  Thus,  questions  of 
relevance,  procedures  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  widi  20  CFR  part  1911.  The 
hearing  will  be  presided  over  by  an 
Administrative  Law  Judge  who  makes 
no  decision  or  recommendation  on  the 
merits  of  OSHA's  proposal  The 
responsibilify  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonaUe  pace  and  in  an 
orderiy  manner.  The  Adndnistrative 
Law  fudge,  therefore,  will  have  all  the 
powers  necessary  and  appropriate  to 
conduct  a  foil  and  foir  informal  hearing 
as  provided  in  29  CFR  part  1911 
including  the  powers: 

1.  To  regalate  ti>e  oounc  of  tlie 
proceedings; 

2.  To  dispose  of  proGedard  requests,  , 
objections,  and  comparaUe  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertiaeDt  to  the  issues  raised; 

4.  To  limit  the  time  for  questioning; 

6.  In  the  fudge's  discretion  U>  regulate  the 
conduct  of  those  present  at  the  hearing  by 
appitqiriate  means;  and, 

e.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  reasonable  stated  time  to 
receive  additioaal  written  data,  views  and 
argumeals  bom  any  pcraoa  who  has 
partidpstad  in  ths  onl  proceeding 


Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the  issues 
raised  in  the  proposal  Written 
comments  must  be  postmariced  by 
December  3, 1900  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  Number  H-033e,  room  N2625, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210.  The  telephone  number  of  the 
Docket  Office  is  (202)  523-7894,  and  its 
hount  of  operation  are  8:15  a.m.  to  4:45 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  comments  limited  to 
10  pages  or  less  in  length  may  also  be 
transmitted  by  focsimile  to  (202)  523- 
5046  or  (for  FTS)  to  8-523-5046,  provided 
the  origihigil  and  4  copies  of  the  comment 
are  sent  to  the  Docket  Officer  thereafter. 
Written  submissions  must  clearly 
identify  the  issues  raised  in  the  Notice 
which  are  addressed  and  the  position 
taken  on  each  issue. 

All  materials  submitted  will  be 
available  for  inspection  and  copying  at 
this  address.  All  timely  submissions  will 
be  part  of  the  record  of  the  proceeding. 

Certification  of  Record  and  Final 
Determination  After  Hearing 

Following  the  close  of  the  hearing  or 
of  any  post-hearing  comment  period,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safefy  and  Health.  The  proposed 
standard  will  be  reviewed  in  light  of  all 
testimony  and  written  submissions 
received  as  part  of  the  record  and  a  final 
standard  will  be  issued  based  on  the 
entire  record  of  the  proceeding, 
including  the  earher  written  comments 
and  data  received  from  the  public. 

Authorify  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  ScanneU, 
Assistant  Secretary  of  Labor  for 
Occupational  Safefy  and  Healdi,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

It  is  issued  pursuant  to  section  6(b)  of 
the  Occupational  Safefy  and  Health  Act 
of  1970  (29  U.S.C.  655);  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736); 
and  29  CFR  part  1911. 

Signed  at  Washington.  DC.  diis  18th  day  of 
September  1990. 

Gerard  F.  Scannel. 
Assistant  Secrettay  of  Labor. 

[FR  Doa  90-22453  nied  9-19-90;  8:45  am] 
I  COOK  «104S-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaly 
Administration 

49  CFR  Part  571 

[Docket  No.  99-17;  Notice  021 

RIN2127-ACa2 

Safe  Entry  and  Exit  Requlrtmanta  for 
CofiHiMTCial  Vahldas 

agency:  National  Highway  Traffic 
Safefy  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Termination  of  rulemaking. 

summary:  This  notice  terminates  a 
rulemaking  begun  in  1960  when  NHTSA 
granted  a  petition  from  the  International 
Brotherhood  of  Teamsters  requesting 
that  the  agency  establish  entiy  and  exit 
requirements  for  commercial  vehicles. 
NHTSA  does  not  beheve  that  issuance 
and  implementation  of  a  safefy  standard 
for  entry  and  exit  under  the  National 
Traffic  and  Motor  Vehicle  Safefy  Act 
would  significantiy  improve  safefy. 
Manufacturers  already  use  Federal 
Motor  Carrier  Safefy  Regulations, 
Recommended  Practices  of  the 
Maintenance  Council  of  the  American 
Trucking  Associations,  and  standards  of 
other  groups  as  guidelines  in  designing 
and  manufacturing  such  vehicles. 

FOR  FURTHER  INFORMATNM  CONTACT: 

Mr.  Scott  Shadle,  NRM-11,  Office  of 
Vehicle  Safefy  Standards,  National 
Highway  Traffic  Safefy  Administration, 
400  Sevendi  St.  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5273. 
SUFPLEMBNTARV  INFORMATKM:  hi  April 
1979,  the  International  Brotheriiood  of 
Teamsters  (Teamsters)  petitioned 
NHTSA  to  issue  a  regiilation  on  "safe 
entry  and  exit  from  commercial 
vehicles."  The  Teamsters  made  this 
request  because,  at  the  time  of  the 
petition,  they  believed  that  on-going 
rulemaking  by  the  Federal  Highway 
Administration  (FHWA)  concerning 
step,  handhold  and  deck  requirements 
was  proceeding  too  slowly,  and  because 
they  believed  that  the  appfication  of  the 
FHWA  regulation  would  be  too  narrow. 
First,  the  FHWA  regulation  would  apply 
only  to  high  profile  cab-over-engine 
(COE)  veUcles  (i.e.,  a  truck  or  truck- 
tractor  having  all,  or  the  fiont  portion,  of 
the  engine  under  the  cab,  and  the  door 
sill  step  above  the  height  of  the  fiont 
tires).  Second,  the  FHWA  regulation 
would  apply  only  to  vehicles  operating 
in  interstate  commerce.  The  FHWA 
published  its  final  rule  on  step, 
handhold  and  deck  requirements  in  July 
1979,  applicable  to  high  profile  COE 
trucks  and  truck-trailers  manufactured 


on  or  after  September  1, 1962  (40  CFR 
part  399,  subpart  L;  44  FR  43730;  July  26, 
1979.) 

NHTSA  granted  the  Teamsters' 
petition,  agreeing  to  "make  a 
determination  of  whether  to  propose  a 
new  Federal  motor  vehicle  safefy 
standard"  (45  FR  45336;  July  3. 1980.) 
However,  NHTSA  made  clear  that,  by 
granting  the  petition,  the  agency  was 
"not  pubUcly  stating  that  it  will 
eventually  adopt  some  form  of  step, 
handhold,  and  deck  requirements  for 
commercial  motor  vehicles." 

On  August  28, 1989,  NHTSA  pubUshed 
a  request  for  comments  on  issues 
relating  to  the  rulemaking  begim  with 
the  grant  of  the  Teamsters'  petition  in 
1980.  (54  FR  35515.)  NHTSA  stated  diet 
the  agency  had  been  unable  to  find  data 
indicating  a  safefy  need  for  a  standard 
establishing  entry  and  exit  requirements 
(i.e.,  some  form  of  step,  handhold,  and 
deck  requirements)  for  vehicles  not 
already  subject  to  FHWA  entry  and  exit 
requirements.  NHTSA  requested 
information  that  would  assist  the  agency 
in  determining  whether  furdier 
rulemaking  was  warranted,  ^lecifically, 
NHTSA  sought  responses  fiom  drivers, 
-  fleet  owners,  manufacturers  and  other 
parties  to  the  following  questions 
concerning  driver  "sUp  and  fall"  injuries 
fiom  truck  tractors  and  trailers: 

1.  What  is  the  frequency  and  severify 
of  driver  slip  and  fall  injuries  fiom 
trucks,  truck  tractors  and  trailers 
occurring  aimually,  and  under  what 
conditions  (weather,  time  of  day, 
operations,  etc.)  and  fiom  which 
locations  on  the  vehicle  have  drivers 
had  the  most  falls? 

2.  Which  vehicles  (make  a  model 
year)  or  type  of  vehicle  (e.g.,  cab  over 
engine)  have  been  involved  in  driver  sUp 
and  fall  injuries? 

3.  To  what  extent,  if  any,  have 
mandated  or  voluntary  actions  by 
manufacturers  addressed  the  frequency 
and  magnitude  of  such  injuries? 

NHTSA  requested  that  interested 
persons  provide  available  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including 
statistical  data,  estimated  costs  and 
benefits,  and  the  source  of  such     ... 
information.  NHTSA  stated  that 
depending  on  the  information  provided 
by  the  comments  and  NHTSA's 
consideration  of  them,  the  agency  would 
either  develop  a  proposal  or  terminate 
the  rulemaking. 

NHTSA  received  13  comments  fa 
response  to  the  request  for  comments. 
Four  commenters  supported  further 
rulemaking  to  establish  entry  and  exit 
requirements  for  at  least  certafa 
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commercial  vehicles.  Six  copimentefs 
believed  that  there  was  no  saietjr  need 
for  further  rulemaking  in  view  of  the 
industry's  adhereaoe  to  existiag  safety 
guidelines.  Tbiea  coauaenters  subaiitted 
infonaation  without  taking  a  positkHi  (m 
whethw  further  mleoMking  was 
appropriate.  Some  of  the  ixtforraatioo 
submitted  with  coaunents  was 
anecdotal  in  nature,  some  of  the 
information  related  to  off-highway 
cons&uctiQn  equipment,  and  some  of  ibe 
infomation  was  from  other  countries. 
The  information  snlnnitted  with  the 
comaients  did  not  demonstrate  a  safety 
problem  that  could  be  alleviated  by 
issuance  of  performance  requirements 
byNHTSA. 

Coauaenters  pointed  out  that  there 
are  a  number  of  existiag  safety 
guidelines  conceining  entry  and  exiL 
First,  part  309.  subpart  L  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSS)  (40  CFR  part  399.  subpart  L) 
specified  requirements  for  high  profile 
cab  over  engine  (CQE)  trucks  and  truck- 
tractors.  While  the  FMCSR  only  apply  to 
vehicles  in  interstate  commerce, 
conuaenters  stated  that  the  industry 
designs  and  manufactnes  all  C(% 
trucks  and  track-tractors  so  that 
companies  can  meet  the  FMCSR 
requirements,  fai  addition.  The 
Maintenance  Council  has  a 
Recommended  Practice  on  Truck  and 
Truck  Tractor  Access  Systems  (RP-404). 
*-Thi8  Recommended  Practice  was 
originally  issued  in  1976  and  most 
recently  revised  in  April  1969.  The 
Recommended  Practk:e  applies  to 
conventional,  COE.  and  cab  forward  of 
engine  (CPE)  trucks  and  truck-tractors. 
Commenters  stated  that  the  industry 
follows  the  recommended  practices  in 
desigaing  and  manufacturing  these 
vehicles.  A  commenter  also  noted  the 
existence  of  Recommended  Practices 
from  the  Truck  Trailer  Manufacturers 
Association  for  the  Top  of  Tank  Trailers 
(TTMA  RP-S9)  and  the  Tarping 
Location-Dump  Trailers  (TTMA  draft). 
Another  commenter  stated  that  they 
consider  Society  of  Automotive 
Engineers  (SAE)  standards  (apparently 
referring  to  SAE  )-185.  "Access  Systems 
for  Construction  and  Industrial 
Equipment")  as  well  as  Recoaunended 
Practices  of  The  Maintenance  Council 
when  Designing  vehicles. 

Further.  NHTSA  has  concluded  that 
any  requirements  for  entry  and  exit 
systems  would  not  affect  the  maiority  of 
slip  and  fall  in|iies  in  trailer  and  track 
cargo  areas,  lie  majority  of  sudi 
injuries  in  diose  areas  occur  daring  sudh 
activities  as  load  securing  operations, 
the  loading  and  mdoadag  of  eaijo.  and 


walkiag  ar  dinfaing  on  or  arauid  cargo. 
rather  than  during  entry  or  exit 

In  view  of  the  industry's  use  Of  the 
FMCSR.  the  Recommended  Practices  of 
The  Maintenance  Council  and  similar 
standards  from  other  groups  as 
guidelines  in  designing  and 
manufacturing  vehicles.  NHTSA  does 
not  believe  that  the  establishment  by 
NHTSA  of  a  safety  standard  for  entry 
and  exit  would  significantly  improve 
safety.  NHTSA  believes,  as  stated  by 
commenters,  that  current  vehicle 
designs  provide  drivers  with  stable 
systems  for  entering  and  exiting  die 
vehide.  These  systems  generally  allow  a 
driver  to  maintain  three-point  contact. 

Some  commenters  stated  that  the 
most  effective  way  to  reduce  slip  and 
fall  injuries  is  through  driver  training 
programs.  Studies  indicate  that  many 
drivers  do  not  properly  use  available 
entry  and  exit  systems,  do  not  wear  safe 
woric  shoes,  and  do  not  take  extra 
precautionary  measures  during  adverse 
weather  or  operating  conditions.  Under 
these  circumstances,  issuance  of  a 
NHTSA  safety  standard  for  entry  and 
exit  would  be  particularly  unlikely  to 
have  a  significant  impact  on  safety.  For 
the  reasons  above,  NHTSA  is 
terminating  the  rulemaking  concerning 
entry  and  exit  for  commercial  vehicles. 

Authority:  15  U.SXI  1382. 1401, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

Issued:  September  11. 19SQ. 
Bairy  Feliice. 

Associate  AdministrotorforRuJewaking. 
[FR  Doc.  90-22239  Filed  »-19-fl6;  8:45  am] 
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49  CFR  Part  581 

[Docket  No.  73-19;  Notfca  361 

Bumper  Standard-Bumpar  Height 

AQENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

actiom:  Termination  of  rulemaking. 


:  This  notice  terminates  a 
rulemaking  begun  in  respone  to  a 
petition  by  Subaru  requesting  diat 
vehides  with  an  adjustable-height 
suspension  system  not  be  required  to 
comply  with  the  Bumper  Standaid's 
requirement  except  when  the  vehides 
are  in  their  ncm-elevated  position.  The 
Agency  has  decided  that  the  requested 
amendbient  would  increase  the  potential 
for  bumper  mismatch  between  vehicles 
in  low-speed  collisions,  thus  resulting  in 
greater  damage  to  the  vdiides  and  their 
bumpers.  Since  the  leqaested 
amendment  has  the  potential  to  reduce 
pnolectiiKi  against  damage  widioat  any 


significant  corresponding  benefits,  the 
agency  is  terminating  the  rulemaking. 

NM  FURTHHI  tMrOMMTION  COMTMR 

Nelson  Gordy,  National  l^way  Traffic 
Safety  Administratioa.  400  SeveaUi  St., 
SW.,  Washington  DC  20S00.  Telephone: 
(202)  366^707. 

supnaNENTMRV  MFOnaaTMsi:  Hie 

Motor  Vehide  Infomation  and  Cost 
Savings  Act  ("Cost  Savings  Act")  directs 
the  Seoetary  of  Transportation  to 
"promulgate  bumper  standards 
applicable  to  all  passenger  motor 
vehides  manufactured  in  or  imported 
into  the  United  States."  (15  U.S.C 
1912(a)).  This  authority  has  been 
delegated  by  the  Secretary  to  the 
National  H^way  Traffic  Safety 
Administration  (NHTSA).  Passenger 
motor  vehicles  are  defined  as  motor 
vehicles  with  motive  power,  designed 
for  carrying  twelve  persons  or  less, 
except  motorcycles  or  trucks  not 
designed  primarily  to  carry  its  operator 
or  passengers.  (15  U.S.C.  1901(1)). 
Multipuipose  passenger  motor  vehides 
(MPVs)  are  a  type  of  passenger  motor 
vehicle  constructed  on  a  truck  chassis  or 
with  spedal  features  for  off-road 
operations.  (15  U.S.C.  igoi(a)). 

Under  the  Cost  Savings  Act.  NHTSA 
May  for  good  cause  exempt  partially  or 
completely  from  the  bumper  standard 
any  passenger  motor  vehicle  or 
mtdtipurpose  passenger  motor  vehide. 
Exemptions  for  any  make,  model,  or 
class  of  passenger  motor  vehicles 
manufactured  for  a  spedal  use  may  be 
made  if  the  standard  would 
unreasonally  interfere  with  the  spedal 
use  of  such  a  vehide.  (15  U.S.C. 
1912(c)(1)). 

Based  on  these  statutory  provisions, 
the  agency  promulgated  part  581. 
Bumper  Standard,  (49  CFR  581).  which 
applies  to  passenger  motor  vehicles 
other  than  MPVs.  The  purpose  of  the 
standard  is  to  reduce  physical  damage 
to  the  front  and  rear  ends  of  passenger 
motor  vehicles  caused  by  low  speed 
collisions.  The  standard  sets  forth 
requirements  for  impact  resistance  and 
damagability  of  certain  vehicle 
components  for  vehicles  involved  in 
such  collisions.  The  standard  provides 
diat  longitudinal  and  corner  impact 
testing  must  be  conducted  at  a  height 
from  16  to  20  indies,  indusive.  The 
height  testing  requirement  reOects  the 
agency's  concern  about  increased 
damage  from  btunper  mismatch  when 
vehides  collide  at  low-speeds.  The 
standard,  however,  does  not  include  a 
test  condition  spedfically  about 
suspension  height. 

Subara  of  America  (Subaru)  inquired 
about  how  the  bumper  standud  woidd 


apply  to  one  of  its  MPV  models  if 
Subani  teclnsatfied  it  as  a  "passenger 
motor  vehicle  odier  than  a  multipurpose 
vehkile"  (in  other  words,  as  a  passenger 
car).  This  vehicle  has  an  adjustable- 
height  suspension  system  which  a  driver 
can  activate  ao  as  to  elevate  the  vehicel 
chassis,  including  the  bumper,  to  obtain 
higher  ground  dearance  for  driving  on 
uneven  surfaces  or  snow-covered  roads. 
When  parked  with  the  engine  off  and 
when  driving  at  speeds  over  40  mph,  a 
vehide  with  this  system  would  comply 
with  the  bumper  standard's  height 
requirement  applicable  to  passenger 
motor  vehicles.  However,  when  dhriving 
at  lower  speeds  with  the  suspension 
system  activated  at  the  "high"  positiaa. 
this  vehide  would  not  comply  widi  the 
height  provision. 

In  interpretation  letters  to  Subaru,  the 
agency  explained  that  a  vehicle  must  be 
capable  of  meeting  the  standard's 
damage  criteria  at  any  height  position  to 
which  the  suspension  can  be  adjusted. 
This  agency  interpretation  is  consistent 
with  the  bumper  standard's  purpose  of 
reducing  physical  damage  to  the  front 
and  rear  ends  of  passenger  motor 
vehides  from  low-speed  collisions. 
Physical  damage  to  vehides  might 
increase  if  a  vehicle's  suspension  could 
be  adjusted  so  that  its  bumper  height 
resulted  in  bumper  mismatch  with  other 
vehicles  in  low-speed  collisions. 

In  response  to  the  agency's 
interpretation,  Subaru  petitioned  the 
agency  on  July  9. 1987  to  amend  the 
bumper  standard  "to  clarify  the  test 
conditions  applicable  to  a  vehicle  with  a 
suspension  system  whose  height  can  be 
raised  by  a  (Wver-activated  control."  In 
particular,  the  petitioner  requested  that 
the  general  test  conditions  in  {  581.e(a) 
be  amended  to  state  diat  "(t)he  height  of 
a  suspension  system  than  can  be  raised 
by  a  driver-activated  control  is  in  the 
normal  (not  elevated)  setting."  The 
petitioner  requested  this  amendment  to 
enable  its  vehides  with  adustable- 
height  suspension  systems  to  meet  the 
test  requirements  of  the  bumper 
standard  applicable  to  passenger  cars. 
According  to  file  petitioner,  having  to 
meet  the  bumper  standard's  pendulum 
requirements  at  the  "high"  suspension 
setting  would  partially  negate  benefits 
from  the  increased  ground  dearance 
provided  by  it  system. 

On  March  2S,  1968.  the  agency 
informed  Subaru  that  it  was  panting  the 
petition  in  relation  to  the  agency's 
activities  on  vehicle  redassification.  (52 
FR  41475,  October  28, 1987).  The  letter 
explained  that  granting  the  petition  did 
not  necessarily  mean  that  the  Standard 
would  be  revised  as  requested.  Instead, 
the  granting  of  this  petition  signified  that 


die  agency  believed  that  a  further 
review  of  the  issties  raised  in  the 
petition  appeared  to  have  merit.  The 
agency  indicated  that  any  dedsion  to 
amend  part  581  would  have  to  comply 
with  statutory  criteria. 

After  further  review,  the  agency  has 
decided  to  terminate  the  action  to 
amend  the  standard  as  requested  by 
Subaru.  The  requested  amendment 
would  have  increased  the  potential  Cor 
bumper  mismatch  between  vehides  in 
low-speed  collisions  because  the 
elevated  vehicle's  hitter  bumper  wouM 
override  other  vehicles'  lower  bumpers. 
Such  bumper  mismatch  could  increase 
the  ensuing  damage  to  the  bumper  and 
other  vehide  components.  The 
petitioner's  requested  amendment 
therefore,  would  result  in  aD  passenger 
vehicles  becoming  more  vulnerable  to 
bumper  mismatch  without  any 
significant  corresponding  benefits. 

The  agency  also  notes  that  it  granted 
the  petition  in  response  to  Subaru's 
desire  to  dassiiy  the  vehicle-in-question 
as  a  passenger  car.  That  action  was 
taken  in  lai^ge  part  to  encourage 
manufactuers  to  classify  vehicles,  which 
might  be  classified  as  either  passenger 
cars  or  multipurpose  passenger  vehides 
for  safety  standards  purposes,  as 
passenger  cars.  As  passenger  cars,  the 
vehicles  would  have  been  subject  to 
more  federal  motor  vehicle  safety 
standards.  However,  given  the  agency's 
current  policy  of  extending  safety 
standards  to  multipurpose  passenger 
vehicles,  this  rationale  for  pursuing  this 
rulemaking  proceedings  has  been 
significantly  weakened. 

Despite  the  agency's  decision  to 
terminate  rulemaking  on  Subaru's 
petition,  Subaru  may  classify  the 
vehicles  in  question  as  "passenger 
motor  vehicles  other  than  multipurpose 
passenger  vehicles'  and  request  a 
vehicle-specific  exemption  from  the 
bumper  standard.  The  agency  could 
grant  an  exemption  if  the  standard  were 
found  to  interfere  uiueasonably  with  the 
special  use  of  that  vehicle,  (see  15  U.S.C 
1912(c)(1)).  The  agency  believes  that 
such  a  case-by-case  approach  is 
superior  to  adopting  the  petitioner's 
request  because  it  allows  the  agency  to 
evaluate  the  spedal  use  of  a  specific 
vehicle  rather  than  weaken  the 
regulation  designed  to  protect  all 
passenger  motor  vehicles. 

Based  on  the  above  considerations, 
the  agency  has  decided  to  terminate  the 
rulemaking  to  amend  the  bumper 
standard's  test  procedures  on  bumper 
height 


lasaed  on:  Seplembei  It  1880. 
BanyFairfoa, 

AssoLtQtBn  AonunttttttOT  JVP  mUOtnOMJItg* 
[FR  Doc.  90-22238  Filed  9-1B-80;  845  sm) 


Fadfi  m»o>d  Admlnlatriaon 

49CFRPart234 

(FRA  Docket  Na  RaCO-3;  Nettea  No.  81 

RIN  2130-AA4S 

Gnraa  CroaainQ  Signal  9y  Main  Saffoly 

AOOICY:  Federal  Railroad 
Administfation  (FRA),  Departawnt  of 
Tran^MKtation  (DOT)- 
ACnoit  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARV:  FRA  proposes  to  require 
railroads  to  report  instances  of  grade 
crossing  signal  system  device  failures 
and  to  file  with  the  FRA  copies  of  their 
standards  governing  the  maintenaiKe, 
testing  and  inspection  of  grade  crossing 
signal  devices. 

DATES:  (1)  Written  comments  must  be 
received  no  later  than  November  23, 
1990.  Comments  received  after  diet  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  expeoMe  ot 
delay. 

(2)  A  pubbc  hearing  will  be  held  at  10 
a.m.  on  November  7, 1990.  Any  person 
who  desires  to  make  an  oral  statement 
at  the  hearing  is  requested  to  notify  the 
Docket  Clerk  at  least  five  working  days 
prior  to  the  hearing,  by  phone  or  by 
mail,  and  to  submit  three  copies  of  the 
oral  statement  that  he  or  she  intends  to 
make  at  the  hearing. 

ADDRESSES:  (1)  Written  comment  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  FRA,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Persons  desiring  to  be  notified  that  dieir 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  6201  of 
the  Nassif  Building  at  the  above 
address. 

(2)  A  public  hearing  will  be  held  in 
room  2230  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC. 
Persons  desiring  to  make  oral 
statements  at  the  hearing  should  notify 
the  Docket  Cleric  by  telephone  (202-366- 
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0628)  or  by  writing  to  the  Docket  Clerk 
at  the  ad(h«S8  above. 
TOR  njNTNBI  MTONMATION  CONTACT: 
Philip  Olekszyk,  Deputy  Associate 
Administrator  for  Safety.  FRA.  400 
Seventh  Street  SW..  Washington.  DC 
20590  (telephone  202-366-0897).  or  Mark 
Tessler,  Office  of  Chief  Counsel.  FRA, 
400  Seventh  Street  SW..  Washington. 
DC  20590  (telephone  202-366-0628). 
SUPPLEMnrrARV  MTORMATKHi: 

Background 

Section  23  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L 100- 
342)  amended  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970  by  adding 
new  subsection  "q**  as  follows:  "The 
Secreary  shall  within  one  year  after  the 
date  of  the  enactment  of  the  Rail  Safety 
Improvement  Act  of  1988,  issue  such 
rules,  regulations,  orders,  and  standards 
as  may  be  necessary  to  ensure  the  safe 
maintenance,  inspection,  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings." 

On  November  23, 1988,  FRA  published 
in  die  Fadanl  Ragistar  an  Advance 
Notice  of  Propos^  Rulemaking 
(ANPRM)  (53  FR  47554)  regarding  grade 
crossing  signal  system  safety.  The 
purpose  of  that  proceeding  was  to  (1) 
Determine  whether  Federal  regulatory 
intervention  is  required  to  ensure 
adequate  maintenance,  inspection,  and 
testing  of  signal  systems  and  devices  at 
railroad  highway  crossings,  and  (2) 
determine  whether  such  regulations 
would  be  cost  benefidaL 

A  public  hearing  was  held  on 
December  19  and  20, 1988  in 
Washington,  DC  at  which 
representatives  of  industry,  labor,  and 
rail  suppliers  testified. 

Tids  rulemaking  is  the  latest  in  a 
series  of  investigations  conducted  by 
FRA  on  the  need  for  standards 
governing  the  inspection,  testing,  and 
maintenance  of  active  grade  crossing 
warning  devices.  FRA  provided  a 
summary  of  those  earlier  investigations 
in  the  ANPRM  (53  FR  47555). 

Virtually  all  public  rail-highway  grade 
crossings  are,  at  a  minimum,  equipped 
with  a  passive  device  diat  alerts 
motorists  to  the  railroad/highway 
crossing.  Active  warning  devices,  which 
may  include  wig-wags,  flashing  lights, 
bells,  and  automatic  gates,  are  installed 
on  more  than  58,000  grade  crossings 
(approximately  32  percent  of  the 
nation's  public  crossings).  These 
warning  devices  are  activated  by  the 
passage  of  a  train  over  a  detection 
circuit  in  the  track  approaching  the 
crossing.  This  circuit  uses  the  rails  as 
conductors  in  such  a  way  that  the 
presence  of  an  electrical  bypath  such  as 


that  provided  by  the  wheels  and  axles  of 
a  locomotive  or  railroad  car.  shunts  the 
circuit  and  thus  activates  the  warning 
device. 

The  circuits  controlling  active  warning 
devices  normally  trigger  operation  no 
later  than  20  seconds  before  the  arrival 
of  a  train.  This  minimum  warning  time  is 
designed  to  ensure  that  a  vehicle  that 
might  have  stopped  at  the  crossing  and 
then  proceeded  to  cross  )ust  before  the 
flashing  li^ts  began  operating  can  clear 
the  crossing  safely.  On  the  other  hand,  if 
the  warning  time  is  excessive,  it  can 
lead  to  the  "credibility"  problems 
discussed  below.  Grade  crossing 
warning  devices  with  predetermined 
warning  times  must  of  course  be  set  for 
the  fastest  train  operation  over  the 
crossing.  This  can  lead  to  long  waits  for 
the  slower  freight  trains  to  reach  and 
clear  the  crossing.  To  overcome  this 
situation,  some  crossings  are  equipped 
with  "constant  warning  time  track 
circuits"  that  measure  the  speed  of  an 
approaching  train  and  activate  the 
warning  equipment  to  provide  the  pre- 
selected minimum  warning  time. 

All  active  grade  crossing  warning 
devices  are  designed  to  be  "fail-safe." 
Any  shunt  of  the  circuit,  whether  by 
raibroad  eqmpment,  vandalism,  or  an 
"open  circuit"  such  as  a  broken  rail  or 
bond  (track  connection)  will  cause  the 
unit  to  respond  as  though  a  train  were 
approaching.  This  "fail-safe"  aspect  of 
the  system  is  designed  to  afford  the 
public  the  maximum  warning  possible  at 
grade  crossings. 

However,  the  "fail-safe"  design  can 
lead  to  what  has  been  called  "false 
restrictive"  (also  referred  to  as  "false 
positive")  indications  in  which  the 
warnings  provided  to  the  automobile 
driver  incorrectly  indicate  the  imminent 
approach  of  a  train.  While  no  one  has 
argued  that  this  is  more  dangerous  than 
a  warning  device  failing  to  warn  of  an 
approacUng  train  (a  "false  proceed 
in^cation"  (also  referred  to  as  "false 
negative")),  some  commenters  have 
argued  that  repeated  false  restrictive 
indications  result  in  a  specific  crossing 
device  (or  crossing  devices  in  general) 
losing  "credibility"  with  the  public  with 
the  result  that  drivers  ignore  valid 
warnings  of  approaching  trains. 

In  response  to  the  November  23, 1988 
ANPRM.  20  organizations  participated 
in  this  rulemaldng  proceeding.  Ten 
railroads  (five  Class  I  railroads,  two 
short  lines,  and  three  commuter 
railroads,  one  of  which  is  also  a  freight 
carrier),  three  labor  organizations,  three 
industry  associatioiu,  and  four  state 
regulatory  agencies  either  testified  or 
submitted  written  comments. 

In  this  proceeding  FRA  sought  the 
following  information: 


(a)  Current  practices  regarding 
maintenance,  inspection,  and  testing  of 
rail/highway  grade  crossing  systems: 

(b)  The  frequency  of  grade  crossing 
accidents  in  general,  and.  more 
specifically,  accidents  attributable  in 
whole  or  in  part  to  the  malfunctioning  of 
devices; 

(c)  Evidence,  if  any,  relating  accidents 
to  inadequacies  in  current  maintenance, 
inspection,  and  testing  practices  or 
evidence  suggesting  that  Federal 
standards  on  maintenance,  inspection, 
and  testing  could  have  avoided  such 
accidents. 

(d)  Data  relating  to  the  costs  and 
benefits  of  Federal  regulatory 
intervention  in  these  areas;  and 

(e)  Information  on  the  effectiveness  of 
current  and  anticipated  systems 
designed  to  ensure  detection  of  signal 
malfunctions. 

There  was  sharp  disagreement  among 
commenters  as  to  whether  there  is  a 
problem  in  the  current  level  of 
maintenance,  inspection,  and  testing  of 
grade  crossing  devices.  None  of  the 
responding  railroads  believed  that  a 
problem  exists — proof  being  the 
extremely  low  accident  rate  attributed 
to  defective  warning  devices.  The  Long 
Island  Railroad  (LIRR),  with  307  grade 
crossings,  reported  that  in  the  past  ten 
years  (with  60  million  gate  operations 
and  over  three  billion  motor  vehicle 
crossings)  the  railroad  has  not  had  any 
grade  crossing  accidents  attributed  to 
malfunctioning  warning  devices.  The 
Norfolk  Southern.  New  Jersey  Transit, 
Richmond  Fredericksburg  and  Potomac 
Raiboad.  the  Keokuk  Junction, 
Monongahela,  and  Southeastern 
Pennsylvania  Transportation  Authority 
(SEPTA),  also  indicated  that  no 
accidents  were  attributed  to  device 
malfunction  during  the  last  five  years. 
CSX  indicated  that  only  three  accidents 
in  1988  and  two  in  1987  (.34%  and  .19%  of 
all  CSX  crossing  accidents,  respectively) 
were  attributed  to  device  failures.  The 
Association  of  American  Railroads 
(AAR)  believes  there  is  no  safety 
problem  related  to  maintenance, 
inspection,  and  testing  and  strongly 
emphasized  the  industry's  grade 
crossing  accident  record  in  support  of 
this  view. 

Citing  the  1987  grade  crossing 
accident  statistics  furnished  to  FRA  by 
the  raiboads  as  required  by  49  CFR  part 
225,  the  AAR  claimed  Uiat  of  die  2,857 
accidents  at  grade  crossings  equipped 
with  active  warning  devices,  45  were 
reported  to  the  FRA  as  involving 
equipment  failure  (1.6%  of  all  accidents 
at  equipped  grade  crossings).  However, 
the  AAR  reported  that  further 
investigation  with  the  reporting 


railroads  shows  that  44  of  the  45 
"failures"  were  not  in  feet  equipment 
faihires.  Instead,  they  invol^  passive 
warning  devices,  by  definiticm  incapable 
of  malfunctioning,  properiy  functioning 
equipment  and  erroneous  reporting, 
manually  flagged  crossings,  or  railroad 
equipment  involved  in  the  accident  not 
designed  to  activate  the  signal  system. 
AAR  concluded  diat  one  of  the  2357 
accidents  was  due  to  equipment  failure 
(.035%  of  all  accidents  at  equipped 
cro8sings-at>grade).  llie  AAR  further 
stressed  that  the  sole  equipment 
malfunction  would  not  necessarily  have 
been  prevented  by  Federal  rules  on 
maintenance,  inspection,  and  testing. 
The  AAR's  position  is  that  not  only  does 
the  present  statistical  record  not  support 
Federal  involvement  but  that  the 
present  record  is  the  result  of 
overreporting  of  equipment 
malfunctions,  Thus,  it  is  claimed  that 
there  is  even  less  a  problem  than  ia 
shown  by  today's  statistics. 

The  AAR  argues  that  the  railroad 
industry  "generally  has  and  follows 
reasonably  appropriate  and  effective 
written  practices"  regarding  grade 
crossing  signal  system  maintenance, 
inspection,  and  testing  and  that  the 
declining  accident  rate  is  proof  of  their 
adequacy. 

The  American  Short  Line  Railroad 
Association  (ASLRA)  also  stated  Uiat 
there  was  no  need  for  Federal 
regulations  in  this  area.  It  argued  that 
short  line  operators  have  good  safety 
records  and  that  even  though  an 
operation  may  be  new,  it  generally  hires 
qualified  signal  mabitainers  with  many 
years  of  experience  or  contracts  woric 
out  to  qualified  personnel.  In  a  survey  of 
member  railroads  in  which  143  shorUine 
operators  responded,  ASLRA  reports 
that  no  grade  crossing  accidents  were 
attributed  to  grade  crossing  warning 
device  failures. 

Brotherhood  of  Railroad  Signalmen 
(BRS),  the  leading  proponent  of  Federal 
regulation,  testified  and  supplied  eleven 
volumes  of  material  in  support  of  its 
position.  The  BRS  claims  that  the 
increase  in  ^-ade  crossbig  accident 
fatalities  can  be  attributed  to 
inadequate  maintenance,  inspection, 
and  testing  of  grade  crossing  signal 
systems.  (The  number  of  grade  crossing 
accidents  is  decreasing,  while  the 
number  of  fatalities  associated  with 
those  that  do  occur  has  increased.)  The 
BRS  claims  that  "false  proceed 
indications"  (tohen  die  signal  system 
fails  to  wamef  an  approaching  train) 
not  resulting  in  aoddents  and  "false 
restrictive  incKcatfons"  occur  with  such 
frequency  that  the  credibility  erf  warning 
devices  is  severely  impaired.  It  is 


alleged  that  when  a  given  crossing 
warning  system  loses  credibility  «vith 
the  motorist  he  or  she  will  ignore  its 
false  warnings  and  at  some  point  might 
ignore  valid  warnings.  BRS  bitroduced 
testimony  indicating  that  the  effect  of 
false  restrictive  indication  is  not  just  on 
the  one  crossing  where  it  occurs,  but 
affects  the  motorist's  perception  of 
grade  crossing  systems  in  general.  It  is 
alleged  that  poor  system  credibiUty 
ultimately  results  in  accidents  at 
crossings  even  diough  the  warning 
devices  are  fully  functional  at  die  time 
of  the  accident 

Because  present  reporting  regulations 
only  require  reporting  of  die  operating 
status  of  warning  devices  whea 
reporting  accidents,  FRA  has  no 
statistics  regarding  the  frequency  of 
grade  crossing  warning  device  failures 
in  general.  Nor  can  FRA  presendy 
determine  whether  a  false  restrictive 
indication  was  involved  in  a  grade 
crossing  accident  As  the  BRS  pointed 
out  FRA  has  no  information  as  to  how 
many  accidents,  if  any,  occur  at  grade 
crossings  in  which  the  warning  device 
had  been  activated  for  a  longer  single 
period  than  normal  or  has  frequendy 
activated  over  a  significant  time  span. 

An  area  of  common  concern  among 
various  commenters  was  the  lack  of 
adequate  statistical  information 
regarding  grade  crossing  warning  device 
failures,  or  malfunctions — ^for  example, 
die  AAR's  argument  diet  44  of  45 
reported  instances  of  equipment  failure 
during  1987  resulted  from  incorrect 
reports  filed  with  FRA. 

Railroads  are  required  to  submit  to 
FRA  Form  F  6180-57  "Rail-Highway 
Grade  Crossing  Accident/Incident 
Report"  upon  any  impact  regardless  of 
severity,  between  a  railroad  on-track 
equipment  consist  an  a  highway  user. 
Block  32  of  that  form  asks  whether  the 
crossing  warning  device  was  woridng, 
providing  only  a  choice  between  "yes" 
or  "no."  Some  of  those  completing  the 
form  have  apparendy  been  confiised  as 
to  how  to  indicate  certain  situations, 
e.g.,  when  a  railroad  vehicle  involved  in 
the  accident  is  not  designed  to  shunt  the 
track  circuit  or  when  die  warning 
devices  have  been  disconnected  for 
maintenance  or  some  other  reason. 
Some  devices  have  been  reported  as 
"not  woridng"  when  they  were  in  fact 
merely  passive  warning  devices.  FRA's 
instructions  direct  that  "(i)f  &e  crossing 
site  was  not  protected  by  train-activated 
warning  devices,  or  if  the  raU  consist 
was  intentionally  insulated  to  prevent 
activation  of  the  warning  mechanism, 
enter  'N/A'."  However,  it  appears  that 
some  personnel  completfaig  die  form  are 
not  familiar  with  die  instrmiions.  Both 


die  AAR  and  die  BRS  have  testified  as 
to  the  confusion  and  misinformation 
apparently  resulting  from  deficiencies  In 
the  reporting  frmn. 

The  AAR  argues  that  problems  with 
Block  32  merely  result  in  overstattng 
equipment  faUures;  the  BRS  argues  that 
our  reporting  form  is  more  seriously 
deficient  in  that  it  should  be  asking  for 
information  beyond  whether  the 
warning  device  was  operating:  Did  the 
wcuning  device  require  adjustmeat  or 
resetting  before  post-accident  testing 
could  be  accomplished?  Do  the  warning 
devices  at  the  crossing  have  a  history  of 
problems,  e.g.  past  reports  of  continuous 
operation  or  malfunctions?  Do  witnesses 
dispute  whether  the  warning  device  was 
operating  or  not?  Was  the  warning 
device  train  detection  circuitry  designed, 
installed,  and  set  to  accommodate  the 
train  operation  involved  in  the  accident? 
When  was  the  warning  device  last 
tested,  and  by  whom?  How  long  had  the 
warning  device  been  operating  prior  to 
the  train's  arrival  at  the  crossing?  Ibe 
BRS  contends  that  withcMit  answers  to 
diese  questions,  the  response  to  Blodc  32 
can  be  misleading.  For  example,  the 
warning  device  may  have  betti 
operating  at  the  time  of  the  accident  as 
intended,  and  may  have  in  fact  been 
operating  continuously  for  several 
hours.  In  that  situation,  the  present  FRA 
form  would  permit  an  afBrmative 
answer  to  the  question,  "Was  the  device 
operatingr'  Similariy.  the  device  may 
not  have  started  to  (^terete  untU  the 
train  reached  an  island  drcoit  (because 
the  approach  track  circuit  used  by  the 
train  had  not  been  included  in  the 
original  circuit  plan),  thus  failing  to 
provide  adequate  warning  time  to 
motorists.  However,  because  the 
warning  device  was  operating  at  the 
time  of  the  accident  an  afBrmative 
response  would  be  placed  in  Block  32. 

The  BRS  has  aigued  that  die  railroad 
industry  is  slow  in  responding  to  reporta 
of  warning  device  malfunction,  often 
allowing  devices  to  operate 
continuously  for  hours  or  even  days 
before  repairs  are  made.  The  BRS  claims 
that  the  railroads  do  not  follow  their 
own  rules  regarding  maintenance, 
inspection,  and  testing  and  that 
therefore  Federal  involvement  in  the 
area  is  required. 

The  BRS  was  the  only  commenter 
proposing  spedflc  Federal  rules 
regarding  maintenance,  inspection,  and 
testing  of  grade  crossii^  warning 
devices.  It  proposed  diat  each  railroad 
submit  for  FRA  approval  its  own 
program  for  testing,  maintenance,  and 
inspection.  The  program  woidd  be 
required  to  have  provisioiu  for  periodic 
testing  and  inqwction,  for  responding  to 
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crossings  without  undue  delay,  for  sight- 
distance  for  motorists,  and  for  record 
keeping. 

Four  state  regulatory  agencies 
(CaUfomia  PubUc  Utilities  Conunission 
(CPUC).  New  Jersey  Department  of 
Transportation  (NJDOT).  New  York 
State  Department  of  Transportation 
(NYSDOT).  and  the  Oregon  Public 
UtiUties  Conunission  (OPUC))  submitted 
comments  in  this  proceeding.  These 
agencies  differed  in  many  of  their  views. 
Both  CPUC  and  NIDOT  found  that 
current  maintenance  practices  are 
adequate,  while  OPUC  and  NYSDOT 
expressed  concern  that  the  overall, 
industry-wide  reduction  in  railroad 
maintenance  forces  would  affect  the 
quaUty  of  grade  crossing  maintenance. 
NYSDOT  and  OPUC  have  concerns 
about  the  abiUty  of  short  lines  to 
adequately  maintain  crossings.  While 
OPUC's  concerns  are  for  the  future, 
NYSDOT  categorically  stated  that  the 
maintenance  practices  of  certain  short 
lines  are  substantially  inferior  to  those 
of  Class  I  railroads. 

Despite  the^  differing  views  as  to  the 
quality  of  railroad  maintenance  efforts, 
poor  maintenance  was  not  cited  by  any 
state  agency  as  a  factor  in  any  grade 
crossing  accident  The  state  agencies 
similarly  disagreed  over  the  need  for 
Federal  involvement  in  this  area.  Both 
NYSDOT  and  NJDOT  were  in  favor  of 
Federal  regulation,  although  NJDOT 
does  not  perceive  a  present  safety 
problem.  CPUC  is  in  favor  of  regulation, 
but  believes  it  should  best  be  left  to 
state  agencies.  It  stated  that  the  only 
justification  for  regulations  would  be 
that  the  states  are  doing  poor  jobs  and 
tiiat  Federal  standards  would  bring 
improved  safety.  The  state  argues  that 
no  evidence  supports  either  contention. 
OPUC,  on  the  other  hand,  cannot  say 
whether  a  safety  problem  exists  or 

whether  Federal  regulations  would  be 

effective. 

Proposed  Actions 

As  a  result  of  the  information 
gathered  in  this  proceeding,  it  is  clear 
that  an  insufHcient  factual  basis  exists 
at  this  time  to  issue  specific  Federal 
regulations  establishing  standards 
pertaining  to  the  maintenance, 
inspection,  and  testing  of  rail-highway 
grade  crossing  warning  devices. 

Virtually  all  of  the  extensive 
information  FRA  received  from  various 
commenters  was  anecdotal.  Some  of 
that  information  was  relevant  to  the 
inquiry  at  hand,  some  not.  However,  this 
agency  cannot  place  a  substantial 
burden  on  the  railroad  industry  without 
first  knowing  (1)  The  extent  of  accidents 
caused  by  malfunctioning  grade  crossing 
warning  devices,  and  (2)  whether  such 


accidents  could  be  reduced  or 
eliminated  by  Federally  imposed 
maintenance,  inspection,  and  testing 
standards.  The  record  of  this 
proceeding,  and  the  record  of  our  earlier 
proceedings,  does  not  provide  that 
needed  factual  basis. 

At  this  time,  the  facts  we  do  have  do 
not  support  Federal  intervention.  We 
recognize,  however,  that  those  facts  may 
not  tell  the  entire  story.  Therefore,  FRA 
is  taking  the  following  steps  to  be  able 
to  more  accurately  assess  the  need  for 
Federal  regulatory  intervention: 

1.  FRA  is  clarifying  Form  F  6180-57 
"Rail-Highway  Grade  Crossing 
Accident/Incident  Report"  to  eliminate 
reporting  errors  of  the  type  testified  to  in 
tiiis  proceeding.  FRA  wiU  require  more 
detailed  information  regarding  the 
operating  status  of  grade  crossing 
warning  devices  at  accident  crossings. 

2.  FRA  is  proposing  to  add  a  new  part 
234  to  titie  49  of  the  Code  of  Federal 
Regulations  to  require  reporting  of  each 
false  proceed  indication  and  false 
restrictive  indication  failure  of  a  rail- 
highway  grade  crossing  warning  device. 
This  requirement  would  apply  whenever 
a  railroad  is  aware  of  a  false  proceed 
indication  or  false  restrictive  indication 
failure;  it  is  not  limited  to  accident 
situations.  FRA  proposes  that  each  false 
proceed  indication  failure  be  reported 
within  15  days  of  the  occurrence  and 
each  false  restrictive  indication  failure 
be  reported  on  a  monthly  basis,  similar 
to  the  present  accident  reporting  system. 
An  option  under  consideration  is  to 
place  a  finite  time  limit  on  these 
reporting  requirements  that  would 
enable  FRA  to  gather  sufficient  data 
while  also  limiting  railroad  reporting 
burdens.  We  solicit  comments  on  this 
alternative. 

Proposed  part  234  would  also  require 
telephone  notification  to  FRA  of  all 
grade  crossing  accidents  involving  a 
false  proceed  indication  failure 
condition.  These  reports  would  be  made 
without  regard  to  the  extent  of  injuries 
or  property  damage. 

FRA  also  proposes  to  require  that 
each  railroad  file  a  copy  of  its  rail- 
highway  grade  crossing  maintenance, 
inspection,  and  testing  rules  with  FRA 
so  that  information  on  maintenance 
practices  can  be  correlated  with  our 
expanded  grade  crossing  data  base. 
Railroads  with  no  written  plans  would 
be  required  to  file  a  statement  to  that 
effect. 

3.  FRA  has  initiated  an  inspection 
program  of  over  1,000  randomly  selected 
grade  crossings  equipped  with 
automatic  warning  devices.  This 
program  will  provide  statistically 
reliable  maintenance  and  operating 


information  on  rail-highway  grade 
crossing  warning  devices. 

FRA  believes  the  above  actions  will 
enable  it  to  develop  a  sufficient  factual 
basis  for  determining  the  future 
direction  the  Federal  government  should 
take  in  this  area. 

FRA  invites  public  comment  on  all 
aspects  of  this  proposal.  FRA 
specifically  requests  comments  on  the 
definitions  of  "false  restrictive 
indication  failure"  and  "false  proceed 
indication  failure."  Clear  and 
unambiguous  definitions  will  help 
prevent  reporting  errors  of  the  type 
disclosed  earlier.  The  proposed  rule  is 
designed  to  improve  the  quality  of 
information  available  regarding  the 
success  of  those  devices  in  promoting 
safety. 

FRA  also  invites  public  comment  on 
the  use  of  self-monitoring  automatic 
crossing  devices  capable  of 
automatically  reporting  device  and 
component  failures.  We  seek 
information  regarding  the  cost  of  such 
systems,  whether  they  could  be  effective 
in  reporting  crossing  device  failures,  and 
if  so,  what  portion  of  the  crossings 
presently  equipped  with  automatic 
warning  devices  should  be  upgraded. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and  is 
considered  to  be  nonmajor  under 
Executive  Order  12291  but  significant 
under  DOT  policies  and  procedures  (44 
FR  11034,  February  26. 1979).  The  rule 
will  not  have  any  significant  direct  or 
indirect  economic  impact  for  the 
following  reasons.  First,  its  requirements 
apply  only  in  the  case  of  rail-highway 
grade  crossing  accidents  involving 
malfunctioning  warning  devices  or  in 
other  clearly  limited  situations  involving 
malfunctioning  warning  devices. 
Second,  compliance  with  the  notification 
requirements  should  not  be  difficult 
because  in  some  cases  it  is 
accomplished  by  a  toll  free  phone  call 
(in  accident  situations)  and  in  other 
cases  (non-accident  situations),  by 
completing  a  short  standard  form 
supplied  by  the  agency.  Compliance 
with  the  remainder  of  the  rule  merely    . 
requires  sending  a  copy  of  a  railroad's 
procedures  to  FRA. 

The  purpose  of  the  proposed  rule  is  to 
collect  information  on  the  extent  of 
grade  crossing  warning  device 
malfunctions.  Because  this  information 
is  not  currenUy  available  to  us.  it  is 
difficult  to  estimate  the  frequency  of  the 


eCents  that  will  trigger  the  new  reporting 
requirements.  At  this  time,  we  expect 
very  few  events  to  require  telephone 
notification  or  the  filing  of  new  forms.  If 
this  proves  to  be  true,  the  cost  to  the 
industry  for  these  new  requirements  will 
be  insignificant.  To  tiie  extent  that  this 
assumption  proves  to  be  false,  the 
benefit  of  the  knowledge  that  a 
significant  problem  exists  would  be 
substantial  in  that  this  knowledge  would 
form  the  basis  for  corrective  action. 
Without  the  proposed  data  collection 
effort,  we  are  unable  to  justify 
regulatory  action. 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations.  State 
rail  agencies  remain  fi«e  to  participate 
in  the  administration  of  FRA's  rules,  but 
are  not  required  to  do  so. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 
FRA  is  submitting  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  The 
proposed  sections  that  contain 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


Pro- 
poBod 

•action 

Brief  descriplion 

Estimated 
average  time 

234.7 

TelBphona  notificstion  of 

15  minutes 

eacti. 

grsde  crossing  signal 

fslure. 

234.9 

Grade  croesing  signal 

15  minutes 

falure  report 

eacti. 

234.11 

riUng  railroad  rules  or 

One  hour 

atatement  of  no  rules. 

eacti 
railroad. 

234.11 

Filiftg  amorKJmonts  to 

20  minules 

ralroad's  rules. 

each  filirig. 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  FRA  soUcits  comments 
on  the  accuracy  of  the  FRA  estimates; 
the  practical  utility  of  the  information: 
and  the  alternative  methods  that  mi^t 
be  less  burdensome  to  obtain  this 
information.  Persons  desiring  to 
comment  on  this  topic  should  submit 
their  views  In  writing  to  FRA  (Gloria  D. 
Swanson,  Federal  Railroad 
Adminsiti^ation,  400  Seventh  Street,  SW., 
Washington,  DC  20590)  and  to  Office  of 
Management  and  Budget  (Desk  Officer. 


Regulatory  PoUcy  Branch  (OMB  No. 
2130-AA45).  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
726  Jackson  Place,  NW.,  Washington, 
DC  20530.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  docket 
clerk  of  this  rulemaking  at  the  address 
provided  above. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  49  CFR  Part  234 

Railroad  safety,  Rail-highway  grade 
crossings. 

The  Proposed  Rule 

In  consideration  of  the  foregoing.  FRA 
proposes  to  amend  chapter  II.  subtitle  B 
of  titie  49.  Code  of  Federal  Regulations 
by  adding  new  part  234  to  read  as 
follows: 

PART  234— GRADE  CROSSING 
SIGNAL  SYSTEM  REPORTING 
REQUIREMENTS 

234.1    Scope. 

234.3    Application. 

234.5    Definitions. 

234.7    Accidents  involvii^  grade  crossing 

signal  failure. 
234.9    Grade  crossing  signal  failure  reports. 
234.11    Railroad  rules. 
234.13    Civil  penalty. 
234.15    Criminal  penalty. 

Authority:  Sees  202, 208.  and  209  of  the 
Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  O.S.C.  431, 437,  and  438,  as 
amended);  Pub.  L 100-342;  Accident  Reports 
Act  (45  U.S.C.  38  and  42);  and  40  CFR  1.40  (f), 
(g).  and  (m). 

9234.1    Scope. 

This  part  prescribes  reporting 
requirements  with  respect  to  the 
operation  of  rail-highway  grade  crossing 
warning  devices. 


f2»4J 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  appUes  to 
railroads  that  operate  on  standard  gage 
track  which  is  part  of  the  general 
railroad  system  of  transportation. 

(b)  This  part  does  not  apply  to  rail 
rapid  transit  operations  conducted  over 
track  that  is  used  exclusively  for  that 
purpose  and  that  is  not  part  of  the 
general  railroad  system  of 
transportation. 

§234.5   DeflnHlona. 
As  used  in  this  part: 

(a)  Rail-highway  grade  crossing 
means  a  location  where  one  or  more 
railroad  tracks  crosses  public  hi^way, 
road,  or  street  or  a  private  roadway,  at 
grade,  and  includes  sidewalks  and 
pathways  at  or  associated  with  the 
crossing. 

(b)  False  restrictive  indication  failure 
means  the  activation  of  a  rail-highway 
grade  crossing  warning  device  when  no 
train  is  present.  (This  failure  indicates  to 
the  motorist  that  it  is  not  safe  to  cross 
the  railroad  track  when,  in  fact  it  is  safe 
to  do  so.) 

(c)  False  proceed  indication  failure 
means  the  failure  of  a  rail-highway 
grade  crossing  warning  device  to 
indicate  the  approach  of  a  train  at  least 
20  seconds  prior  to  the  train's  arrival  at 
the  crossing.  (This  failure  indicates  to 
the  motorist  that  it  is  safe  to  proceed 
across  the  railroad  tracks  when,  in  fact 
it  is  not  safe  to  do  so.) 

(d)  Train  means  a  locomotive,  with  or 
without  care. 

§  234.7   AccKiefits  invoivInQ  QFBoe 
crossing  signal  failure. 

(a)  Each  railroad  shall  report  to  the 
FRA  every  impact  between  on-track 
railroed  equipment  and  an  automobile, 
bus.  truck,  motorcycle,  bicycle,  farm 
vehicle,  or  pedestrian  at  a  rail-highway 
grade  crossing  involving  a  false  proceed 
hidication  failure  of  the  rail-highway 
grade  crossing  warning  device. 
Notification  shall  be  provided  to  the 
Office  of  Safety,  FRA,  at  (202)  366-9252 
by  5  p.m.  EST  (or  EDT)  tiie  following 
business  day.  Complete  reports  shall 
thereafter  be  filed  with  FRA  pursuant  to 
S  234.9(a)  of  this  part  (report  of  false 
proceed  indication  failure)  and  49  CFR 
225.11  (accident/incident  report). 

(b)  Each  telephone  report  must  state 
the: 

(1)  Name  of  the  railroad; 

(2)  Name,  titie,  and  telephone  number 
of  the  individual  making  the  report 

(3)  Time,  date,  and  location  of 
accident; 

(4)  U.S.  DOT-AAR  Grade  Crossing 
Identification  Number; 
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(5)  Circumstances  of  the  aoddeiiA      ^ 
induding  ^yoftii^  details  of  the  grade 
crossing  wamiog  device: 

(8)  Nuaber  of  penoBS  kiUed  or 
injured,  if  any: 

(7)  Maximmaalkoriaed  train  speed; 
and 

(8)  lH>eted  Iri^way  speed  Hmit. 

f234J 


(a)  Each  raibx>ad  shall  report  witUn 
15  days  to  FRA  each  false  proceed 
indication  failure  of  a  rail-highway 
grade  crossing  warning  device.  FRA 
Form  No.  0180.81.  ItaS-Hi^iway  Grade 
Crossing  Warning  Device  Fallnre 
Repott'^ahall  be  used  for  this  purpose 
and  canq)letBd  in  accordance  with 
instructions  printed  on  the  form. 

(b)  Each  railroad  shall  complete  FRA 
Form  No.  SlSOSt  "Rail-Highway  Grade 
Crossing  Warning  Device  Failure 
Report."  for  each  fake  restrictive 
indication  failuse  of  a  nil-highway 
grade  crossing  warning  device.  Each 
rq>ort  required  by  this  paragraph  fb) 
shall  be  submitted  to  FRA  within  30 
days  after  expiratitni  of  the  month 
during  which  the  false  restrictive 
indication  failure  occurred. 


1234.11 

(a)  Beiote  lifai  auHitfas  afier  effet^ive 
d^ei.  eadindhoad  shaU  Se  with  the 
FRA  RegiaBal  OfBoe  forllw  jtegioo  in 
wdHch  Ihf  railmnri  headqaarters  is 
located,  one  copy  of  ito  cuirent  tai- 
hiijwaay  grade  cPMsing  maJntenance. 
inspection,  and  testing  niies  and 
procedures.  Each  railroad  commencing 
operations  after  the  above  date  shall 
conqriy  widi  this  pera^-aph  before 
commeociag  operalions. 

(b)  If  a  railroad  has  no  written 
maintenance,  inspection,  and  testing 
prooedares.  a  statement  to  that  effect 
shall  be  filed  with  the  FRA  RegioDal 
Office  for  the  region  in  wiiich  the 
railroad  headi)uarters  is  located. 

(c)  Each  a™»»^i««*nt  to  a  railroad's 
raU-highway  pade  crossing 
maintenance,  inspection,  and  testing 
rules  and  procedures  shall  be  filed  with 
the  FRA  within  30  days  after  it  is  issoed. 

{234.13   CM  penally. 

Any  person  (includiog  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad] 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  $2,500  except  that  Penahiea  may  be 


1  i^aiact  ifldtviduals  vakf  fa 

willM  violatf  CM.  and  where  a  graasly 
neghfeBtviolrtiooar  a  pattern  of 
repeated  viobtions  has  created  an 
immifwf  hazard  of  death  or  injury  to 
persons,  or  has  caaaed  death  or  mjmy.  a 
penalty  not  to  exceed  t2Q4i00  per 
violation  nuqr  be  assessed.  Each  day  a 
violation  ooantinaes  ih^  oooatitate  a 
separate  ofhose.  See  Appoidbc  A  to 
this  part  for  a  stateneat  of  agency  civil 

penalty  pohcy. 


9234.15 
Whoever  knowingly  and  willfully 

(a)  Makes,  causes  to  be  made,  or 
participates  in  making  of  a  false  entry  in 
reports  required  to  be  filed  by  this  part. 

or 

(b)  Files  a  false  r^<Ht  or  other 

dcCT«"4»"t  req«iired  to  be  filed  h/^  this 
part  is  subject  to  a  $5,000  fine  and  2 
years  iaapiisonment  as  prescribed  by  48 
U.S.C.  522(a)  and  section  208(e)  of  the 
Federal  Raiboad  Safety  Act  of  1970.  as 
amended  (45  U.S.C.  438(e)). 

Issued  in  Washington.  DC  en  Septeniber 
14,19W. 

S.  Mmk  umbey. 
Acting  Administrator. 
[FR  Doc  90-22240  Fikd  »-19-0O:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documanls  other  tttM  rales  or 
proposed  wies  fiat  are  appicatale  to  ttw 
puMc.  NotlcM  of  hearings  and 
investigattons,  oommittee  meetings,  agerxry 
decisions  and  lulings,  delegaiions  of 
authonty,  filing  of  peflNons  and 
applications  snd  agency  stslemenls  of 
organization  and  functions  are  SManylea 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forms  Under  finlew  by  OfliM  of 


September  14. 1890. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwoiic  Reduction  Act  (44  U5.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  infomation: 

(1)  Agency  proposing  the  infOTmation 
collection;  (2j  Title  of  tfte  information 
collection:  (3)  Form  number(8).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  die  total  number  of  hours 
needed  to  provide  die  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pubic  Law  96^^1  applies;  (9)  Name 
and  telephone  muiber  of  the  agency 
contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  en^. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
fi-om:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Revinon 

•  Farmers  Home  Administration 

7  CFR 1944-E.  Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies, 
Procedures  and  AudiOTizations 

FmHA  1944-7,  -33,  -34.  -38 

On  occasion 

State  or  local  governments;  Businesses 
or  other  for  profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  21.945  responses; 
143,375  hours;  not  applicable  under 
3504(h) 


J5J. 


Jack  Holston  (202)  382-9738 

New  CbOectioD 

•  Food  Safety  and  fanpection  Service 
Establishment  Request  for  Vehicle  Ante- 

Mortem  Inspection 
FSIS-6200-17 
On  occasion 
Businesses  or  other  for-profit:  148,800 

responses:  4,980  hours;  not  applicable 

under  3504(h) 
Roy  Purdie,  Jt.  (202)  447-«372 
Lairy  K.  Robarson, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  90-22241  Filed  9-19-90;  8-4S  am] 
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Commodity  Credit  Corporation 

19M  Prfee  Support  Leveie  for  Fire^ 
Cored  (Type  21),  Fire-Cured  (Tjrpes  22- 
23),  Dark  AirCuretf  (Type*  35-36), 
Virginia  Sun-Cured  (Type  37%  Ogpr- 
niler  and  Bhider  (Typee  42-44, 53-55) 
end  agar-FRier  (Type  48)  Tobaccoe 

AQENCy:  Commodity  Credit  Corporation 

(CCQ,  USDA- 

ACTKMR  Notice  of  determination  of  1990 

price  support  levels  for  six  kinds  of 

tobacco. 

SUMMARY:  This  notice  sets  forth  the 
levels  of  iHice  support  for  fire-cured 
(type  21).  (2)  fire-cured  (types  22-23),  (3) 
dark  air-cured  (types  35-36).  (4)  Viiginia 
sun-cured  (type  37).  (5)  dgar-fiiler  and 
binder  (types  42-44;  53-55),  and  (6) 
cigar-fiUer  (type  46)  kinds  of  tobacco  for 
the  1901  marketing  year.  The  levels  of 
price  support  for  diese  kinds  cJ  tobacco 
are  required  to  be  determined  under  the 
provisions  of  section  106  of  the 
Agricultural  Act  of  1949,  as  amended. 
EFFECmffi  date:  September  20, 1990. 
FOR  FtfflTHER  INFORMATION  CONTACT: 
Robert  H.  Kfiiler,  (202)  447-8839  or 
KenneA  Robinson,  (202)  447-7477,  A  . 
Final  Regulatory  I^^)act  Analysis 
describing  the  options  considered  in 
developing  this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  fi-om  Mr.  Robinson. 

SUPPLEMENTARY  MPORMATKM:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  classified  as  '^ot  major."  The 
provisions  of  this  notice  will  not  result 
in:  (1)  An  annuai  effect  on  the  economy 


of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  Governments,  or 
geographical  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  the  environment,  or  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Progiam  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases:  Number— 10J)51.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Crecfit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  qune  24, 1983).  It  has  been 
determined  by  an  environmental 
evaluation  that  this  action  wiH  have  no 
significant  impact  on  the  quality  of  the 
human  environment  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Determinafinn  of  Levels  of  Price  S*ipport 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  marketing  quotes  are 
in  effect  at  for  which  marketitig  quotas 
have  not  been  disapproved  by 
producers.  With  respect  to  the  1990  crop 
of  the  six  kinds  of  tobacco  which  are  die 
subject  of  this  notice,  the  respective 
maximum  level  of  support  is  determined 
in  accordance  with  section  108  of  die 
Agricultural  Act  of  1949,  as  amended 
(die  "Act")- 

Section  106(fKe)(A)  of  die  Act 
provides  that  the  level  of  support  for  the 
1990  crop  of  a  kind  of  tobacco  shall  be 
the  level  in  cents  per  pound  at  whidi  the 
1989  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  The  support 
level  for  the  1990  crop,  as  determined 
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under  section  106(b)  of  the  Act  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1969  crop,  as  determined  under 
section  106(b)  of  the  Act  as  the 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 
Act  if  the  support  level  under  clause  (i) 
is  greater  than  the  support  level  imder 
clause  (ii). 

Accordingly,  under  section 
106(f)(6)(A)  of  the  Act  the  support  level 
for  the  1990  crop  of  such  kind  of  tobacco 
will  be  the  1989  level  adjusted  by  the 
difference  between  (plus  or  minus)  the 
1990  "Basic  support  level"  and  the  1989 
"basic  support  level" 

In  addition,  section  106(f)(6)(6)  of  the 
Act  provides  that  to  the  extent 
requested  by  the  board  of  directors  of  an 
association  through  which  price  support 
is  made  available  to  producers 
("producer  association")  the  Secretary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A)  for 
any  kind  of  tobacco  (except  flue-cured 
and  hurley)  to  more  accurately  reflect 
the  market  value  and  improve  the 
marketabihty  of  tobacco.  Accordingly, 
the  price  support  levels  for  a  kind  of 
tobacco  whidi  are  set  forth  in  this  notice 
could  be  reduced  if  such  a  request  is 
made. 

The  levels  of  price  support  for  the 
1989  crops  of  various  kinds  of  tobacco, 
which  were  determined  in  accordance 
with  section  106(f)(6)(A),  are  as  follows: 


1166.  The  ratio  of  the  1986-88  index  to 
the  1959  index  equaled  3.77.  Thus,  the 
"basic  support  level"  for  the  1989  and 
1990  crops  of  the  various  kinds  of 
tobaccos  and  the  annual  increases  are 
as  shown  in  the  following  table: 


KM  and  type 

Virginia  lire-cured,  type  21 

KY-TN  fire-cured,  types  22-23 
Dark  air-curad,  types  3S-36 

Virginia  auiv«urad.  type  37 

Ogar-War  and  binder,  types  42-44,  53- 

55 

Puerto  ncan  mm,  type  46 — 


Support 


120.8 
124.3 
105.9 
106.7 

92.2 
75.1 


Section  10e(b)  of  the  Act  provides  that 
the  "basic  support  level"  for  any  year  is 
determined  by  multiplying  the  support 
level  for  the  1959  crop  of  such  kind  of 
tobacco  by  the  ratio  of  the  average  of 
the  index  of  prices  paid  by  farmers 
including  wage  rates,  interest  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest 
and  taxes  for  the  1959  calendar  year 
(298).  Fot  the  1990-crop  year,  the 
average  parity  indexes  for  the  three 
previous  years  are:  1987 — 1110;  1988 — 
1165:  and  1989—1220.  The  average  of  the 
parity  indexes  for  these  years  is  1165 
and  the  ratio  of  the  1987-89  index  to  the 
1959  index  is  3.91.  For  the  19e9-crop 
year,  the  average  parity  indexes  used  to 
calculate  the  1989  "basic  support  level" 
were:  ISeft-ngS;  1967—1110;  1988— 


Kind  and  type 

Basic  support 

level 

Increase 

in  1990 

front 

1989 

1969 

1990 

Cents  per  pound 

Virginia  fireKxrad 
type  21  

146J 

146.3 
130.1 
130.1 

107.8 
11^0 

151.7 

151.7 
134.9 
134.9 

111J 
116.1 

5.4 

Kentucky-Tennesaee 
fired-cured.  types 
22-23 - 

Dark  air-cured,  types 
35-36 

5.4 

4.8 

Virginia  sun^ured, 
tynes  37 

4.8 

Qgv  filler  and 
binder,  types  42- 
44  54-55    

4.0 

Puerto  Rican  filler, 
tvoe  46     

4.1 

Section  106(d)  of  the  Act  provides  that 
the  Secretary  of  Agriculttire  inay  reduce 
the  level  of  support  which  would 
otherwise  be  established  for  any  grade 
of  such  kind  of  tobacco  which  the 
Secretary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  such  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  support 
level  for  ttie  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
tobacco.  In  determining  whether  the 
supply  of  any  grade  of  any  kind  of 
tobacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  take  into  consideration 
the  domestic  supply,  including  domestic 
inventories,  the  amotmt  of  such  tobacco 
pledged  as  security  for  price  support 
loans,  an  anticipated  domestic  and 
export  demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco. 

For  Puerto  Rican  filler  (type  46) 
tobacco,  the  carrover  from  the  1989-90 
market  year  is  estimated  to  be  2.9 
million  potmds  and  the  reserve  supply 
level  set  at  0.6  million  pounds,  an  excess 
supply  situation  exists.  Because  of  the 
excess  supply  situation  and  the 
determination  (55  FR  7750)  of  a  zero 


quota  for  the  1990-91  crop  year,  zero 
pounds  are  eligible  to  be  mariceted  by  a 
producer  without  the  assessment  of  a 
penalty  during  the  1990-01  mariceting 
year.  Even  though  no  Puerto  Rican  filler 
production  is  expected  it  will  eliminate 
confusion  in  future  price  support 
calculations  to  determine  a  price 
support  level  for  the  1990-91  marketing 
year.  The  1990  support  level  consists  of 
the  1989  level  of  support  increased  by 
the  difference  between  the  1990  "basic 
support  level"  and  the  1968  "basic 
support  level." 

Since  the  supply-use  ratios  suggest 
adequate  supplies,  prices  being  well 
above  the  support  level  and  loan 
receipts  low  for  fire-cured  (type  21).  fire 
cured  (types  22-23).  dark  air-cured 
(types  35-36),  Virginia  sun-cured  (type 
37,  and  cigar  filler  and  binder  (types  42- 
44;  53-55)  tobaccos,  the  1990  support 
level  for  each  kind  consists  of  the  1989 
level  of  support  increased  by  the 
difference  between  the  1990  "basic 
support  level"  and  the  19^  "basic 
support  level". 

Because  the  total  supply  is  well  above 
the  reserve  supply  level  of  Puerto  Rican 
(type  46)  tobacco,  the  1990  support  level 
consists  of  the  1989  level  of  support 
increases  by  65  percent  of  the  difference 
between  the  1990  "basic  support  level" 
and  the  1989  "basic  support  level." 

Determinations 

Accordingly,  the  Secretary  of 
Agriculture  has  determined,  in 
accordance  with  sections  106(f)(6)(A) 
and  106(f)(8)(A)  of  the  1949  Act  the 
following  price  support  levels  for  the 
1989  crops  of  Virginia  fire-cured  (type 
21),  Kentucky-Tennessee  fire-cured 
(types  22-23),  dark  air-cured  (types  3&- 
36),  Virginia  sun-cured  (type  37),  cigar 
filler  and  binder  (types  42-44. 53-55). 
and  Puerto  Rican  filler  (type  46) 
tobaccos: 


Kind  and  type 


Virginia  fir»«ured.  (type  21) 

Kentucky-Tennessee  fire-cured,  (types 

22-23) 

Dark  air-cured,  (types  K-M) 

Virginia  sun-cured,  (type  37) 

Cigar-filler  and  binder,  (types  42-44,  53- 

55) 

Puerto  Rican  mar,  (type  46) 


Amount 
(cents 

per 
pound) 


126.2 

129.7 
110.7 
111.5 

96.2 
77.8 


AudMcity:  15  U.S.C.  714b.  714c  7  U  AC 
1441, 1445. 


Signed  at  WtsbingtOD.  DG  on  September 
13, 1990. 

Keith  p.  Bjeike. 

Execative  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  90-22318  Filet!  9-19-90;  8:45  am] 

MLUNQ  CODE  S41ll-06-a 


Foreet  Servis* 

MLLnnraonSUValey 
DevetapoMnl  Ptan^ 
Forest,  Mna  CoiMty,  AZ 


AOENCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  develop 
improvements  for  winter  and  summer 
recreation  use  at  the  existing  Mt 
Lemmon  ski  acea. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  were  received  previously 
during  prepamtion  of  an  environmental 
assessment  Additional  comments 
relative  to  the  scope  of  this  analyais 
should  be  received  by  October  19. 1990. 
AOORCSSEt:  Send  written  comments  to 
the  district  Ranger,  Santa  Clatalina 
Ranger  District  5700  North  Sabhio 
Canyon  Road,  Tucson,  AZ  85715. 

PON  FURTHER  INFORMATION  CONTACT 

Paula  Huter,  Recreation  Staff,  Santa 
Catalina  Ranger  District,  (602)  749-8700. 
SUPPLEHCNTARV  INFORMATION:  Walter 
Dawgie  Ski  Corporation  submitted  a 
Master  Development  Plaa  which  is  a 
proposal  for  sevecal  cecreation  user 
improvements  at  Mt  Lemmon  Ski  Valley 
located  on  the  Coronado  National 
Forest  The  decision  to  be  made  ia 
whether  or  not  the  improvements  as 
proposed  should  be  permitted.  The 
decision  could  include  aH  some,  or  none 
of  the  improvements.  For  making  the 
decision,  the  responsible  official  is  the 
Forest  Supervisor.  Coronado  National 
Forest  300  W.  Congress,  Tucson.  AZ 
85704.  The  lead  agency  is  the  USDA 
Forest  Service. 

The  Master  Development  Plan  was 
the  subject  of  an  environmental  analysis 
resulting  in  the  preparation  of  an 
Environmental  Assessment  (EA)  which 
was  released  for  additional  public 
comments  in  August  1989w  During  the 
scoping  and  analysis  process,  three 
meetings  (Deoomber  1986  and  February 
1987)  were  conducted  by  the  Forest 
Service  and  proponent  Numerous 
written,  damaiffitits  wste  recaiwd  bom 
intewtad  partte*  from  Dectmbcr  1966 
thcough  JaniiMy  laea  This  ii^ul 
resulted  la  tkf  foUowiag  fcnoal  issues 


and  concerns  to  be  addressed  in  this 
EIS: 

1.  Effects  on  water  quality  and 
quantity. 

2.  Effects  ea  existing  vegetation, 
incloding  old  growth  habitat  and  imiqae 
vegetation  communities. 

3.  Effects  on  plant  and  wildlife 
species,  e^ecially  threatened, 
endangered  and  sensitive  species 

4.  Effects  on  riparian  areas  and 
floodplains. 

5.  Effects  on  the  quality  of  the  existing 
visual  resource. 

6.  Effects  of  increased  traffic  on  air 
quality. 

7.  Effects  on  other  retrreation 
opportunities  and  facilities. 

8.  Effects  on  solitude  from  increased 
visitation  and  noise. 

As  a  minimnm,  die  folkivring 
preliminary  alternatives  will  1^ 
addressed  in  this  analysis. 

1.  No  additional  development  (No 
Action  Alternative.) 

2.  Develop  according  to  the  proposed 
Master  Plan. 

3.  Develop  additional  winter  use 
improvements  (east  side  lift  and  nm). 
No  development  of  additional  simmer 
use  improvements  (alpine  slide). 

4.  Develop  additionial  smnma  use 
improvements  (alpine  slide).  No 
development  of  additional  wintn*  use 
improvements  (east  side  hft  and  nm). 

The  ski  area  is  cursitiy  imder  permit 
to  the  Walter  Dawgie  Sid  Corporation. 
Any  new  improvements  will  neqnire  an 
amendment  to  die  special  use  permit  as 
authorized  by  the  Forest  Service. 

Agencies.  Native  American  trUies. 
oiganizations  and  individuals  may 
submit  additional  written  canmients  on 
the  scope  of  this  analysis.  These  must  be 
received  by  October  19. 190)  to  be 
considered  is  the  draft  environmental 
impact  statemeni  (DEIS).  There  are  no 
additi<Mial  meetings  planned  prior  to 
release  of  the  DEIS.  It  is  anticipated  the 
DEIS  will  be  filed  and  available  to  the 
pubKc  in  December  1990. 

The  comment  period  on  the  DEIS  will  ' 
last  at  least  46  days  from  the  date  the 
environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Ksgiatar.  tt  is  very  important 
that  those  interested  in  tl^  pn>posed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  oierits  of  the 
alternatives  discussed  (see  the  (Council 
on  Enviconmental  Quality  Regulations 
foe  impleiBentiag  thepioceihiral 
previsions  of  the  Notional 
Environmeotal  Peliey  Act  ak  40  CF8 
1503.3). 


In  addition,  Federal  Court  decisioiu 
have  established  that  reviewers  of  draft 
environmentsi  impact  statements  must 
structure  thek  participstien  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaniogfol  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.a  519-563 
(1978).  Environmental  objections  diet 
could  have  been  raised  at  die  drafi  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environment^ 
impact  statement  City  ofAngoon  v. 
Model.  (9th  Circuit  1986)  and  Wiscomin 
Heritages,  Inc.  v.  Harris.  460  F.  Supp. 
1334, 1338  (ED.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them. 
and  respond  to  them  in  the  final 
environmental  impact  statement  (FEIS). 

After  the  comment  period  ends,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  die  FEIS.  H  is  anticipated  die 
FEIS  wUl  be  completed  and  filed  by 
March  1991.  The  responsible  official  will 
consider  the  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal  The  responsible  (^dai 
will  document  the  decision  and 
rationale  in  a  Record  of  Decision.  That 
decision  will  be  subject  to 
adlninistrative  review  pursuant  to  36 
CFR  part  217. 

Dated:  September  14, 1990. 
James  R.  AI>lMrtt 
Forest  Supervisor. 
(FR  Doc.  90-22320  Filed  9-19-80;  8i4S  am] 

MLUNQ  CODE  MtO-tVII 


DEPARTMENT  OF  COMMEflCE 

Buraait  of  Export  AcNnifMstratfon 

Joint  Maating  of  tha  Computar 
Paripharala,  Componanta,  and  Ralatad- 

Committaa  and  tha  Computar  Systama 
Tachnlcal  Adviaory  Connnfttaa;  Cloaatf 
MaaUnf 

A  joint  meeting  of  the  Computer 
Peripherals,  Components,  and  Related 
Test  Equipment  Technical  Advisory 
Committee  (CPTAC)  and  die  Computer 
Systems  Techmeal  Advisory  Coaamittee 
(CSTAC)  will  be  heU  October  16. 1996. 
9:30  a.nL,  in  the  Herbert  C.  Hoover 
Building,  room  1629.  Mth  Stseet  k 
Pennsylvania  Aveaua.NW.. 
Washlngtotti  DC  The  CFTACaiMses 
die  OOca  of  Teehariofy  and  PoUcy 
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Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
peripherals,  components,  and  related 
test  equipment  or  technology.  The 
CSTAC  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  teduiical  questions  that  affect 
the  level  of  export  controls  applicable  to 
computer  systems  or  technology. 

lie  Committees  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5. 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
US.C..  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  pubUc 
meetings  found  in  section  10(a)(1)  and 
(a)(3).  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  publi& 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  8628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  (202)  377-2583. 

Dated:  September  17, 1900. 
Betty  AniM  Facnl, 

Director.  Technical  Advisory  Unit 
[PR  Doc.  90-22328  FUed  9-19-90;  8:45  am] 
I  OOK  aSW-OT-M 


International  Trade  Administration 
[A-351-M6] 

Initiation  of  Antidumping  Duty 
Investigation:  SMcon  Metal  From  Brazil 

AOENCv:  Import  Administration, 
International  Trade  Administration. 
Department  of  Conunerce. 
ikcnott  Wotice. 

SUMMARV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Conunerce  (the 
Department),  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  silicon 
metal  from  Brazil  are  being,  or  are  likely 
to  be,  sold  in  the  United  Sttes  at  less 
than  fair  value.  We  are  notifying  the 


U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  silicon 
metal  fit>m  Brazil  are  materially  injuring, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
October  9, 1990.  If  that  determination  is 
affirmative,  we  will  make  our 
preliminary  determination  on  or  before 
January  31. 1991. 

EFFECTIVE  date:  September  20. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kate  Johnson  or  John  Beck.  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-8830  or  (202)  377- 
3464,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  24, 1990,  we  received  a 
petition  filed  in  proper  form  by 
American  Alloys.  Inc.,  Globe 
Metallurgical,  fac,  Silicon  Metaltech 
Inc.,  and  SiMETCO.  Inc.,  on  behalf  of 
the  U.S.  industry  producing  silicon 
metal.  In  compliance  with  the  fihng 
requirements  of  S  353.12  of  the 
Department's  regulations  (19  CFR  353.12 
(1990)),  petitioners  allege  that  imports  of 
siUcon  metal  fit)m  Brazil  are  being,  or 
<  are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  and  that 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and  because 
they  have  filed  the  petition  on  behalf  of 
the  U.S.  industry  producing  the  product 
that  is  subject  to  this  investigation.  If 
any  interested  party,  as  described  under 
paragraphs  (C).  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  please  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  §  353.14  of  the  Department's 
regulations. 


United  States  Price  and  Foreign  Market 
Value 

Petitioners'  estimate  of  United  States 
price  is  based  on  the  monthly  weighted- 
average  unit  Customs  value  of  silicon 
metal.  To  calculate  an  F.O.B.  price, 
petitioners  deducted  estimated  foreign 
inland  freight.  Petitioners  also 
calculated  United  States  price  based  on 
reported  selling  prices  to  consumers  in 
the  United  States,  with  appropriate 
deductions  to  net  back  to  an  F.O.B. 
foreign  factory  value.  Deductions  were 
made,  where  appropriate,  for  movement 
charges,  U.S.  Customs  duties,  and 
warehousing  in  the  United  States. 

To  calculate  foreign  market  value, 
petitioners  obtained  domestic  market 
selling  prices  for  silicon  metal  offered 
for  sale  by  two  Brazilian  producers.  We 
made  adjustments  for  differences  in 
circiunstances  of  sale,  where 
appropriate,  for  differences  in  credit 
expenses  and  commissions,  in 
accordance  with  §  353.56  of  the 
Department's  regulations. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
we  calculated  dumping  margins  ranging 
from  29.17  percent  to  66.07  percent. 

Petitioners  have  alleged  that  "critical 
circumstances"  exist  within  the 
meaning  of  section  733(e)  of  the  Act 
with  respect  to  imports  of  siUcon  metal 
from  Brazil. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  sets  forth  the  allegations 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
silicon  metal  from  Brazil  and  found  that 
the  petition  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  silicon  metal  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  January  31. 1991. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  silicon  metal  containing 
at  least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight.  The  subject 


merchandise  is  used  primarily  as  an 
alloying  agent  for  aluminum  and  in  the 
chemical  industry  as  a  precursor  to 
silicon.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.60.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation.  The  HTS  item 
numbers  are  provided  for  convenience 
and  U.S.  Customs  Service  purposes.  The 
written  description  remains  dispositive. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-proprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietry  information  in  the 
Department's  files,  provided  the  ITC 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  October  9, 
1990,  whether  there  is  a  reasonable 
indication  that  imports  of  silicon  metal 
from  Brazil  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  the  investigation  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act 

Dated:  September  13, 1990. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
Administration, 

[PR  Doc.  90-22332  Filed  9-19-90;  8:45  am] 
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Initiation  of  Antidumping  Duty 
Investigation:  Silicon  Metal  From  the 
People's  Republic  of  China 

AOCNCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice. 


f:  On  the  basis  of  a  petition 
filed  in  proper  form  wiUi  the  U.S. 
Department  of  Commerce  (die 
Department);  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  silicon 
metal  from  People's  Republic  of  China 
(PRC)  are  being,  or  are  Ukely  to  be.  sold 
in  the  United  States  at  less  dian  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  silicon  metal  frt)m 
the  PRC  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
October  9. 1990.  If  that  determination  is 
affirmative,  we  will  make  our 
preliminary  determination  on  or  before 
January  31. 1991. 

EFFECTIVE  DATE:  September  20. 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Kate  Johnson  or  John  Beck,  Office  of 
Antidumping  Investigation,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-8830  or  (202)  377- 
3464.  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  24. 1990.  we  received  a 
petition  filed  in  proper  form  by 
American  Alloys,  Inc.,  Globe 
Metallurgical,  Inc.,  Silicon  Metaltech 
Inc.,  SiMETCO,  bic,  Elkem  Metals 
Company,  and  SKW  Alloys.  Inc..  on 
behalf  of  U.S.  industry  producing  silicon 
metal.  In  compliance  with  the  filing 
requirements  of  S  353.12  of  the 
Department's  regulations  (19  CFR  353.12 
(1990)),  petitioners  allege  that  imports  of 
silicon  metal  from  the  PRC  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act  and  because 
they  have  filed  the  petition  on  behalf  of 
the  U.S.  industry  producing  the  product, 
that  is  subject  to  this  investigation.  If 
any  interested  party,  as  described  under 
paragraphs  (C).  (D),  or  (F)  of  section 
771(9)  of  the  Act  wishes  to  register 
support  for.  or  opposition  to,  thjs 
petition,  please  file  written  notification 


with  the  Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  fiUng  of  such  requests  are  contained 
in  S  353.14  of  the  Department's 
regulations. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners'  estimate  of  United  States 
price  is  based  on  the  monthly  weighted- 
average  unit  Customs  value  of  silicon 
metal.  To  calculate  an  F.O.B.  price, 
petitioners  deducted  estimated  foreign 
inland  freight.  Petitioners  also 
calculated  United  States  price  based  on 
reported  selling  prices  to  consumers  in 
the  United  States,  with  appropriate 
deductions  to  net  back  to  an  F.O.B. 
foreign  factory  value.  Deductions  were 
made,  where  appropriate,  for  movement 
charges,  U.S.  Customs  duties,  and 
warehousing  in  the  United  States. 

Petitioners  allege  that  the  PRC  is  a 
nonmarket  economy  country  within  the 
meaning  of  section  773(c]  of  the  Act. 
Accordingly,  petitioners  based  foreign 
market  value  (FMV)  on  constructed 
value  (CV).  Constructed  value  was 
calculated  using  the  factors  of 
production  as  developed  for  the  PRC. 
These  factors  were  valued  based  on 
costs  incurred  in  a  coimtry  at  a  stage  of 
economic  development  comparable  to 
the  PRC  (i.e.,  India).  Petitioners  included 
silica,  petroleum  coke,  coal  and 
woodchips  as  raw  materials  in  CV. 
Petitioners  also  included  process 
materials  (electrodes)  in  the  CV.  Unit 
values  of  the  reductants  (coal, 
woodchips  and  petroleum  coke],  silica 
and  electrodes  were  based  on  1990  costs 
in  India.  Petitioners  then  included 
energy  and  other  utilities  (electricity  and 
water],  labor,  other  operating  costs,  and 
depreciation  costs  in  CV.  Petitioners 
obtained  basic  wage  rates  in  India  from 
a  source  at  the  Office  of  Indian  Affairs 
at  the  World  Bank.  The  capital  cost  for  a 
ferroalloy  plant  in  India  was  obtained 
from  Metal  Bulletin.  Petitioners 
estimated  five  percent  of  fixed  capital 
for  annual  depreciaiton  costs. 
Petitioneiv  also  added  the  statutory 
minimums  of  ten  percent  for  general, 
selling  and  administrative  expenses,  and 
eight  percent  for  profit,  in  accordance 
with  section  773(e)(1)(B)  of  the  Act.  We 
made  adjustments  for  differences  in 
circumstances  of  sale,  where 
appropriate,  for  differences  in  credit 
expenses  and  commissions,  in 
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accerdmoe  wMi  1 3S3.S6  of  tfie 
Department's  regulations. 

Braed  OB  e  coBipiriaaB  of  U9Hd 
FMV.  we  iskrfetBrt  i— ping  amffm 
rai«fa«  from  13173  percent  to  130.4B 

peroBBt 

PMBSBeci  ane  ene^e  tnat  cnocai 
drcHiimfrf  ■"  cast  mMikt  the 

I  ol  seottoB  nsM  of  «he  Act 
Bt  «e  ioparie  of  ailiaan  metal 

from  the  FBC 
InitiatkNi  of  Investigatioo 

Under  section  TSZfc)  of  die  Act  (he 
Department  must  determine,  within  20 
days  ^tar  a  petitioti  is  filed,  whether  the 
petilioB  sets  forth  the  rilfgntioas 
necessary  far  the  initiatioo  of  an 
antiduiapii^  duty  invesligatinn.  and 
whediM  the  pefition  contains 
information  foasoDabfy  available  to  die 
py  ti^jftpor  mmportieg  Ihf  nllrytinns 

We  have  fxwr*""^  the  petitioa  on 
silicon  metal  boa  die  FRC  and  found 
that  the  ptftftion  meets  the  requirements 
of  section  73204  of  the  Act  Therefore, 
in  trr^trAanra  wift  section  732  of  the 
Act.  we  are  JnMaiti^  an  antidumping 
duty  investigatioa  to  determine  whedier 
imports  of  silicon  metal  bom  the  PRC 
are  beta^  or  are  likely  to  be,  sold  in  the 
Umted  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  cridcal  circumstances  e^dst 
with  reqiect  to  the  subject  merchandise. 
If  our  investigafion  proceeds  normally, 
we  will  make  onr  pretiminary 
determination  by  Januaiy  31, 1991. 


information.  We  will  allow  Ike  ITC 
access  to  all  privilqged  and  business 
proprietary  hifuruiation  in  the     ^^ 
Departm«if  s  tBes,  provided  4e  TTC 
confirms  in  writing  that  it  will  not 
disclose  snch  information,  eittier 
publicly  at  under  administrattve 
protective  order,  wtthoot  tiie  written 
consent  of  the  Deputy  Assistant 
Secretmy  for  Investigations,  Import 
Administradon. 


Gayle  Longest  or  Pa«i  MoGarr,  CMRoe  of 
Countervalliitg  Compliance,  Import 
Administrafion,  U.S.  Deportment  <rf 
Commerce,  14ft  Street  and  Coiwtitotioo 
Ave.  NW..  WaMilugtun.  DC  2B2». 
telephone:  (SOf)  877-«788. 
SUPnCMENTAIIY  INfONMATION: 


PreBminaty  DutsimiasHae  by  ITC 

Tlie  TTC  will  determine  by  October  9, 
1998.  whether  there  is  a  leasopaWe 
indication  tint  imports  of  sincon  metal 
from  the  PRC  are  materiafly  injoring.  or 
threaten  material  it^ory  to.  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  wiH  be  terminated; 
otherwise,  the  investigation  vrill  proceed 
according  to  sntatotory  and  regnlatoiy 
time  limits. 

This  notice  is  published  pursuant  to 
section  73^c)(2)  of  dw  Act 

Dated:  fkptBiaha  13,  IMO. 
Mariorit  AChorifaB. 
Acting  Asuttant  Secretary  far  laqmrl 
AdministntuHL 


The  merchan^ae  covered  by  nns 
investigation  is  silicon  metal  containing 
at  least  9640  hot  less  than  99.99  percent 
of  silicon  by  wei|^  The  subject 
merchandise  is  ined  ^imaiOy  as  an 
alloying  agent  for  rinminum  and  in  (he 
chemical  industry  as  a  precursor  to 
silicons.  Sflicon  metal  is  cuiieutly 
provided  for  under  sobneadings 
28CM.eaif)  and^MMMJO  of  the 
Harmonized  Tariff  Scbedah  (HTS)  as  a 
diemicm  prodnct  bot  is  commonly 
referred  to  as  a  raetaL  Semicondactor- 
giade  sfficon  (sfficon  ftai  contalnug 
by  weight  not  less  than  99  J9  percent  of 
silicon  and  provided  for  in  snbhewfing 
28(M.«li»  of  fte  HTS)  is  not  sabject  to 
this  investigation.  The  HTS  item 
numbers  are  provided  for  convenience 
and  U.S.  Customs  Service  purposes.  The 
written  desuiptiou  remains  dispositive. 
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[A-307-701.  C-307-702] 

Certaia  Electrlcai  Cooductor  AliMninym 
Redraw  Rod  ¥nm  VanaTiiaia;  Court 
Dedaloo  and  Siiepeniion  of 


AQENCT:ta(tematiaaal  Trade  ^^ 

Admiidstiafion.  fanpott  Adniniatration, 
Depeitesent  e<  CooMseroe. 
action:  Notice. 


On  June  30, 1988,  Commerce  issued 
affirmative  determinations  in  its 
antidumping  and  cuuiitei  vailing  duty 
investigation  of  aluminum  redraw  rod 
from  Vene*ueta.  Certain  Electrical 
Conductor  Alamimun  Redraw  Rod  From 
Venezuela:  Final  Affirmative 
Antidumping  Duty  Determination.  53  FR 
24,755:  Final  Affirmative  CamttervaiKng 
Duty  Determination.  53  FR  24.783.  On 
August  22, 1988.  Commerce  published 
antidumping  and  countervailing  duty 
orders  on  all  entries  of  the  subject 
merchandise  entered,  or  withcfrawn 
from  warehoose,  for  consionption  on  or 
after  August  17. 1988.  the  date  of  the 
International  Trade  Commission's 
determination  that  a  U.S.  industry  was 
threatened  with  material  injury  from 
imports  of  the  subject  merchandise. 

Subsequent  to  Commerce's 
antidumping  and  countervailing  duty 
orders,  counsel  for  Venezuelan 
respondents  filed  a  lawrsuit  diaOoq^ng 
Commerce's  determinations.  On  August 
22. 19ga  ^  CIT  detemaoed  thet  (he 
petition  was  not  supported  by  the 
domestic  industry.  The  CTT  therefore 
held  that  the  petition  was  improper  and 
the  enw'qg  investigations  were  a 
nullity.  The  resultant  antidumping  and 
countervaifing  duty  orders  were 
vacated. 
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UnHed  Slatee  Coi^  of  tirtemationd 

•node  rcrn<*et«""t*«»^  ***<** 
petition  antiduBspieg  and  ia  die 

countervaftag  duty  iavestieattoiis  of 
certain  electrical  oondactor  ahoninaa 
redraw  rod  from  Veneiada  was  not 
sepperted  by  a  majortty  of  dw  deaiertk: 
industry.  The  GIT  tbeiefare  held  that  the 
investigations  were  a  nulUty  and  (he 
resdtaot  ordefs  were  vacated. 
Suramerioa  de  Ateadanes  vcieus 
CAiftot/Stataft  Coort  No.  aMW-OOTSB. 
Sip  Op.  99^  (Aug.  22.  IBW^. 
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Oart  of  AppeaU  lor  dw  Federal  Oicait 
("CAFCl  (■  Tknkat  Company  versos 
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(January  4, 1990).  GmBBseios  w«l  aot 
order  <w  MjaiJiKlsa  of  da  eabjeel 
merchandlae  pilar  to  a  I 


In  its  deciwon  in  Timken  Company 
versus  United  States.  Court  No.  89-1480 
[January  4, 1990J,  die  CAPC  hdd  that 
Commerce  must  pubhsh  notice  of  a 
decision  of  the  or  or  the  CAFC  wWch 
is  not  in  harmony  with  Coaaaerce's 
determiaatioa.  Publication  of  tUs  notice 
fulfills  tiiat  oWigation.  The  CAPC  also 
held  that  in  such  a  case.  Commerce  must 
suspend  fiquidation  untfl  there  is  a 
"conclusive"  decision  te  the  action. 
Therefore,  Commerce  must  suspend 
liquidation  pending  the  expiration  of  the 
period  to  appeal  die  CTTs  August  22. 
1990  decision  vacating  the  antidumping 
and  countarvailii^  didy  orders,  w 
p^ding  a  &ial  dedsioa  of  the  CAFC  if 
diat  decision  is  appealed. 

Because  entries  of  the  subject 
merchandlae  < 


Commerce  need  not  order  Customs  to 

suspend  RiprfdaHon.  Cbmmerce  wfli  not 

orderthe  Iff(fi|i^af  (he  suspension  of 

liquidation  WEore  tltere  is  a  cuiiuluslve 

court  decision  in  (hb  lawsuit 
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AtsiBiaat  Secretary  for  Import. 

Admrnistratiam 

[FR  Itoc.  22329  Filed  9-19-flft  8:45  am) 
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Inittalloaof 

InveslHiBtion:  SBtoon  Hetal  Fran 

ArgwtthMi 

AQENCV:  Import  AdadoistoatieR, 
Inteinotiefiat  ftade  AdninisfraMeN, 
Department  of  ( 
I  Notice. 


;  Oa  the  basis  of  a  petitieB 
filed  in  psoper  foini  wilh  the  U.&. 
Department  aPCeamerce  {tm 
DepavtmeatJ,  we  are  initiating  an 
antidumping  duty  in«ftstig>ation  to 
determine  whether  imports  of  silicon 
metal  from  Aiyatina  are  bcin^  or  are 
likely  to  be,  scU  in  die  United  States  at 
less  than  fair  vahie.  We  are  notifying  the 
U.S.  Intematienal  Trade  Commission 
(ITC)  oi  this  action  so  that  it  may 
determine  whether  fanports  of  sittam 
metal  from  Argentina  are  materiaQy 
injuring,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  wiD  make  its 
preliminary  determinatlan  on  or  before 
October  9, 1990.  If  that  determination  is 
affirmative,  we  wiD  make  our 
preliminary  determination  on  or  before 
January  31, 199L 

EFFCCnvK  OKtBt:  September  20, 1990. 
PON  RjaniER  amNUKumoN  cokt act 
Kate  Johnson  or  John  Beck.  Office  of 
Antidumping,  lovestigationa.  Import 
Adminiafrattea,  kitematienal  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone  (202)  377-8830  or  (202)  377- 
3484,  respectively. 
•MPPLEMENTAMY  aiKMMATION: 

The^stWaB 

On  Angost  tc,  1990.  we  received  a 
petition  filed  in  proper  form  by 
American  Alloys,  Inc.,  Globe 
MeiaUesgicai,  Incr  Siiicoii  nretsltecli 
Inc.,  S0An\jO,  inc.,  Bkem  Metals 
Guaipaiiy,  win  fl^W  Alleye,  nc  on 
bflheffef  (he  VS.  iwhiatry  predoehig 
I  aetsn  in  coapiseiice  wriii  oie 
eiaenle  of  f  39a>.12  of  (he 
Dspaitaenfls  tegriathme  (W  CPR  368.12 


or  are  likdy  to  be.  paid  ia  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  theTarflf  Act 
ef  1999;  aaaiaaainipheAc^  and  that 
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kea 


staadiBf  1*  me  aa  peattOB  aecanae  Aey 
are  aa  Maraeled  pai^  as  deSaed  oader 
seciea  77UBMQ  af  *e  Act  and  becanee 
they  have  fiad  tbe  petitlett  Mi  behalf  ef 
da  IL&  hidtastoy  paadadns  (he  paedact 
datieaabiscttothieiawestigatioB.  M 
any  iolereslBd  party,  as  deecaibed  ander 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  die  Act  wishes  to  lagiatar 
support  for.  or  opposition  to.  (Ida 
petition,  please  ^  vnittea  notification 
with  (he  Assistant  Secretary  for  Import 
AdminislraUasL 

Ubder  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  froaix  a  potential  antidumping 
duty  order  muat  submit  its  request  far 
exfiHaioa  within  36  d»ys  of  the  date  of 
the  publicatian  of  Ms  notice.  The 
piocedaea  and  requirements  regaiding 
the  filing  of  such  requests  are  contaiacd 
in  I  353l14  of  the  Department's 
regnUtifl 

Unilad 
Vaha 

Petitioners'  estimate  of  Um'ted  States 
price  ia  based  on  (he  monthly  weighted- 
average  unit  Gistoms  value  of  silicon 
metaL  To  calculate  aa  FjOA  price, 
petitionen  deducted  estimated  foreigB 
inland  freight  P^titionea  also 
calculated  United  States  price  baaed  on 
reported  selling  prices  to  consumers  in 
die  United  States,  with  appropriate 
deductions  to  net  back  to  an  F.O.B. 
foreign  foctory  value.  Deductions  were 
made,  where  appropriate,  for  movement 
diaiges,  U.S.  Customs  duties,  and 
warehousing  in  (he  United  States. 

To  calcaiate  foreign  market  value, 
petitioners  obtained  three  prices  for 
silicon  metal  offered  for  sale  by  an 
exclusive  distributor  in  Argentina.  We 
made  adjustmenta  for  differences  in 
circumstances  of  sale,  where 
appropriate,  far  d^srences  in  credit 
expenses  and  commissi  ons,  in 
accordance  with  1 353.50  of  the 
Department's  regulations. 

Biased  on  a  eoraperisoH  of  IMted 
Statee  price  and  foreigB  maHret  vrine, 
we  eafcriated  dampbig  mergins  ranging 
from  49.39  pereent  to  113.27  pereeRt 

Petitioners  have  deged  (het  "critfeal 
circumstances  enst  vntliin  ne 
meaning  of  seetfen  738(ef  of  (he  Act 
with  respect  to  hnperta  or  sBcen  natal 
from  Argentina.  We  have  detefoUned. 
however,  (net  petitiaBeiv  new  not 
submitted  wearmridy  avaUaUs  thctual 


inf  ormatioa  supporting  the  all^etioo,  as 
required  by  I  SSSIftoflbe  Deparhneafs 
regulations.  Offidat  import  stattsOca 
indicate  (hat  Imports  Eraa  Argentina  ' 
have  actually  decreased.  As  sutJt.  we 
are  not  hiftiafing  a  critical 
circumstances  investigafion  against 
silicon  aetal  from  Aigpntiaa. 

laitialian  of  lavestigatian 

Under  seeltaa  73S(^  of  the  Art.  the 


dayeafesr 

petitioa  seta  fa 

ncoaaaary  fee  (he  hdllalieB  of  an 

antidanping  defy  Invee^gatiaM,  a 


inf amatton  reaaoaaldr  availaUe  to  da 

petitioner  supporting  die  allegattaaa. 
We  have  exaadaed  the  petition  ea 
silicon  metal  from  Argrattsa  aai  fooad 
that  the  petition  meets  the  requirementa 
of  section  732(b)  of  die  Act.  Therefore, 
in  accordance  with  sectioa  732  of  (he 
Actv^eaaeinitiatiagi 
duty  investigation  to  detemdae  ^ 
imperte  ef  sttooR  natal  bea  Afgantina 
are  being,  or  are  likely  to  ha;  aoU  to  da 
United  States  alless  than  fair  vaha.  If 
our  Investigation  proceeds  normally,  we 
will  make  our  preliminary  de 
by  January  31, 1991. 


The  Bcschaadise  covered  by  this 
Invoetii^thaiasiliaeB 
at  least  96.09  but  less  daa  90tg»  petoent 
of  silicon  by  weight  The  subject 
merchandise  is  used  primarily  as  an 
alloying  agent  for  alundnmn  and  in  the 
chemical  industry  as  a  prscursor  to 
silicons.  Silicon  metal  is  currently 
provided  far  under  saLin  Bihnp 
280180.10  aid  2i04J9.S9  of  the 
Hannunized  Tariff  Schedule  (HTS)  as  a 
chemical  psoduet,  hot  ia  caamaaiy 

9«de  siltoaB  (silieao  aetai  ceoteining 
by  wei^  not  less  dan  90J9  paacrat  of 
siliooa  and  provided  ia  in  aaaaadng 
2804>«J» of  da  HTS)  ia  nat  aahiwrt  to 
tills  invesligBtioa.The  HIS  itam 
numbere  are  provided  fav  ( 
and  US.  Caataas  Service  pnrpeees.  The 
written  description  remaina  diapoaitive. 

ITC  Notificatioo 

Section  732(d)  of  the  Act  i 
to  notify  da  ITC  of  tide  < 
prawide  it  widi  (he  iafasi 
to  arrtve  at  thie  dstaraiiwattoa.  We  wiU 
notify  the  ITC  and  make  availaUe  to  it 
all  aoo-pri^^lavid  and  aoa-paoptiatary 
information.  We  wOl  aUow  die  ITC 
access  to  aB  prfvilegBd  and  business 

prupfletry  fnfbnnation  tn  the      

Department's  fifes. prwiusd  (he  irC 
oraflrnv  in  enffli^  that  It  wO  oot 
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disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

Piriimiiiary  Determination  by  ITC 

The  rrc  will  determine  by  Octolier  9, 
1990.  whether  there  is  a  reasonable 
indication  that  imports  of  silicon  metal 
from  Argentina  are  materially  injuring, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  the  investigation  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

Dated:  September  13, 199a 
Mujoite  A.  Chartins, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  90-22331  Filed  9-19-90;  8:45  am] 
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Tapered  Roler  Bearlnge  Four  Indies 
or  Leae  hi  Outside  Diameter  and 
venaai  componenis  inereor  rroni 
Japanj  Final  Results  of  AnfldumpinQ 
Duiy  MaiMnmrauve  iieview 

iMlDiCV:>Intemational  Trade 
Administraton/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


r.  On  August  16, 1989.  the 
Department  of  Commerce  pubUshed  the 
preliminary  results  of  its  administrative 
review  of  die  antidumping  finding  on 
tapped  roller  bearings  four  inches  or 
less  in  outside  diameter  and  certain 
components  thereof  from  Japan.  The 
review  covers  six  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  August  1 
1966  through  July  31. 1967. 

We  gtfve  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  we 
have  changed  the  margins  for  some 
companies. 
EyvfcnvE  DATIS:  September  20. 1990. 


inoN  contact: 

Maura  Kim  or  Laurie  A.  Locksinger, 
Office  of  Antidumpting  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  2023a  telephone:  (202)  377-^5253. 


ARV  INRNmATION: 

Background.  * 

On  August  16, 1989,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Regbter  (55  FR  1071)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
tapered  roller  bearings  four  inches  or 
less  in  outside  diameter  and  certain 
components  thereof  from  Japan  (54  FR 
33749,  August  16, 1969).  The  Department 
has  not  onnpleted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  tapered  roller  bearings 
(TRBs)  four  inches  or  less  in  outside 
diameter  when  assembled,  including 
inner  race  or  cone  assemblies  and  outer 
race  or  cups,  sold  either  as  a  unit  or 
separately.  During  the  review  period 
such  merchandise  was  classifiable 
under  item  numbers  680.3932, 680.3934, 
and  680.3938  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  items  8482.20.00  and 
8482.99.30.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  six  mnufacturers/ 
exporters  of  TRBs.  Koyo  Seiko.  Toyota. 
Nippon  Seiko  (NSK).  Isuzu  Motors, 
Nissan  Motors  Company,  and  Nachi- 
Fujikoshi.  and  the  period  August  1, 1986 
through  July  31, 1987. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner  and  one  respondent,  we  held 
a  hearing  on  November  17. 1989.  We 
received  case  and  rebuttal  briefs  from 
petitioner.  Koyo.  NSK.  Nissan,  and 
Isuzu. 

Comments  by  Tlie  Timken  Company 

Comment  L-  Timken  argues  that  the 
model  match  methodology  used  in  this 
proceeding  is  inconsistent  with  the 
methodology  the  Department  used  in  the 
final  determination  of  sales  at  less  than 
fair  value  on  Tapered  Roller  Bearings 
Over  Four  Inches  from  Japan  (52  FR 
3070a  August  17. 1987)  (the  1987  LTFV 
determination).  In  the  1987  LTFV 
determination,  the  Department 
compared  the  difference  between 
individual  criteria  of  U.S.  and  home 
market  models. 

In  this  proceeding,  the  Department 
used  the  sum  of  the  deviations 
methodology,  in  which  the  Department 
measured  the  sum  of  the  values  of  the 


criteria.  Timken  also  argues  that  the 
Department  did  not  apply  a  ten  percent 
limit  on  the  deviation  for  any  single 
criterion  as  in  the  1987  LTFV 
determination.  Timken  asserts  that  the 
Department  assured  it  in  1987  that  the 
full  1987  LTFV  methodology  would 
apply  to  reviews  of  the  1976  finding. 

Timken  further  argues  that,  since  the 
Department  has  already  determined  that 
home  market  comparison  merchandise 
is  of  aproximately  equal  commercial 
value  according  to  section  771(16)  of  the 
Tariff  Act,  limiting  the  difference  in 
physical  diaracteristics  by  applyijig  a 
twenty  percent  cost  test  is  unnecessary. 
Hmken  asserts  that,  because 
commercial  value  is  a  function  of  the 
five  physical  dimensions  used  to 
determine  similarity,  the  Department's 
test  for  cost  differences  is  redundant.  In 
addition,  Timken  argues  that  the  "caps" 
in  the  model  program  are  superfluous 
and  should  be  eliminated. 

Department's  Position:  In  the  1987 
LTFV  determination,  the  Department 
used  five  criteria  to  match  models  and 
applied  the  "greatest  single  deviation" 
methodology,  which  included  a  ten 
percent  limit  on  deviation,  in  its 
analysis.  In  this  review  of  the  1976 
finding,  we  did  adopt  the  five  criteria. 
We  informed  Timken  of  our  decision  to 
use  the  five  criteria,  but  we  made  no 
commitment  on  the  methodology  we 
would  apply. 

We  integrated  the  five  criteria  into  the 
"simi  of  deviations"  methodology,  which 
arose  in  decisions  by  the  Court  of 
International  Trade  (the  Court)  on 
litigation  of  final  results  for  other  parties 
under  this  1976  finding  [Timken  v. 
United  States.  Slip.  Op  84-63  (7  CIT  319) 
Qune  5, 1984)  [Timken],  [Timken  v. 
United  States,  630  F.  Supp.  1327  (CIT 
1986)  [Timken  /— .  and  Timken  v.  United 
States.  673  F.  Supp.  495  (CIT  1987) 
[Timken  II]]. 

We  did  not  apply  the  "greatest  single 
deviation"  methodology  of  the  1987 
LTFV  determination,  with  its  ten  percent 
deviation  cap,  because  we  had  begun  to 
collect  data  for  use  with  the  "sum  of  the 
deviations"  methodology.  Moreover, 
Timken  has  not  provided  persuasive 
reasons  for  changfaig  the  methodology  at 
this  late  stage  of  the  proceeding. 

We  added  a  twenty  percent  cost  cap 
in  order  to  ensure  that  the  home  market 
model  chosen  is  of  approximately  equal 
commercial  value  with  die  U.S.  model. 
While  Uie  five  criteria  of  the  U.S.  model 
and  the  comparison  home  maiiiet  model 
should  not  be  greatly  (fifferent,  the  cap 
merely  sets  an  outside  limit  on  cast 
differences  and  provides  an  additional 
check  on  the  selection  of  comparison 
merchandise. 


CoTninenf  2:  Timken  argues  that  the 
Department  shoold  compare  sales  of 
U.S.  cups  and  cones  to  home  market 
ciq>s  and  cones  sold  individually.  Only 
if  no  such  matches  exist  should  the 
Department  match  U.S.  sales  to  home 
market  cups  and  cones  resulting  from 
set  splitting. 

Department's  Position:  A  TRB  set  is 
comprised  of  a  cup  and  cone.  We  split 
home  market  sets  into  component  parts 
in  order  to  find  such  or  similar  matches 
with  cups  and  cones  sold  in  the  United 
States.  To  split  sets,  we  require 
information  identifying  the  cost  ratio 
between  the  cost  of  production  of  the 
individual  cup  (or  cone),  when  produced 
separately,  and  the  sum  of  the  costs  of 
production  of  the  cup  and  cone  when 
produced  separately. 

It  has  been  our  consistent  practice  to 
create  the  largest  possible  FMV  pool  of 
comparable  merchandise  by  splitting 
home  market  sets  into  component  cups 
and  cones  and  adding  them  to  the  home 
market  sales  dataset  of  individually-sold 
cups  and  cones  before  making  sales 
comparisons  with  U.S.  sales  [Final 
Results  of  Antkiumping  Administrative 
Review,  Tapered  Roller  Bearings  Four 
Inches  or  Less  in  Outside  Diameter  and 
Certain  Components  Thereof,  55  FR 
22389,  June  1, 1990).  Therefore,  our 
results  reflect  the  underiying  principle  of 
set  splitting,  wUch  is  that  parts  with 
identical  nomenclattire  that  are  sold 
differently  (/.e.,  as  an  individual  cup  or 
cone,  rather  than  as  part  of  a  set)  are 
identical  to  parts  sold  as  a  set. 

Comment  3:  Timken  argues  that  for 
model  matching  purposes  the 
Department  should  not  have  limited 
home  market  sales  to  TRBs  with  an 
outside  diameter  of  four  inches  or  less. 
Timken  further  argues  that  the 
Department  should  use  sales 
information  for  TRBs  over  four  inches  in 
size,  to  the  extent  that  any  respondent 
provided  it. 

Department's  Position:  The  scope  of 
the  antidun^)iBg  finding  covers  TRBs 
four  inches  or  less  in  outside  diameter. 
We  limited  our  request  for  home  market 
sales  information  to  products  covered 
by  the  scope  of  the  fiinding.  While  a 
bearing  with  an  outside  diameter  of,  for 
example,  4.01  inches  may  be  comparable 
to  a  bearing  sold  in  the  U.S.,  we  based 
our  selection  of  similar  home  market 
models  on  information  respondents 
provided  during' the  review,  rather  than 
expand  the  request  for  data  at  this  late 
stage  of  the  proceeding.  However,  to  the 
extent  such  information  was  submitted, 
we  incorporated  it  into  our  analysis. 

Comment  4:  Timken  contends  that  the 
Department  has  not  enforced  the 
antidumi»ng  finding  vigilantly.  Timken 
also  contends  diat  ttie  Department  has 


provided  inaccurate  information  in  the 
past  regarding  volume  and  value  of 
imports  into  the  United  States.  Petitioner 
requests  that  the  Department  determine 
the  volume  of  imports  that  remain 
unliquidated,  although  they  should  have 
been  Uquidated,  and  the  number  of 
imports  that  have  been  hnproperly 
liquidated.  Timken  further  argues  that  if 
the  Department  finds  improperly 
liquidated  entries,  it  must  return  them  to 
an  unliquidated  status. 

Department's  Position:  We  are  not 
aware  of  improperly  liquidated  entries 
for  this  review  period.  We  continue  to 
instruct  Customs  on  proper 
implementation  of  our  instructions  to 
suspend  liquidation  on  entries  of  TRBs 
and  collect  a  cash  deposit,  as 
appropriate. 

Comment  5:  Timken  argues  that  its 
counsel  should  be  permitted  additional 
time  to  submit  its  analysis  of  exhibits 
which  Koyo  presented  to  the 
Department  at  verification. 

Department's  Position:  The 
Department  does  not  normally  accept 
unsolicited  comments  from  parties  after 
the  due  date  of  the  case  briefs.  In  this 
case,  while  we  acknowledge  that  some 
verification  exhibits  were  released  late 
in  the  proceeding,  petitioner  has  not 
attempted  to  offer  any  further  comment 
on  those  exhibits. 

Comment  ft  Timken  argues  that,  when 
foreign  market  value  is  based  on 
constructed  value,  the  Department 
should  not  adjust  for  differences  in 
circimistances  of  sale  (defined  by 
section  773(a)(4)  of  the  Tariff  Act). 
Additionally,  Timken  argues  that  the 
Department  should  not  apply  19  CFR 
353.56(b)(2)  in  the  analysis  of  exporter's . 
sales  price  (ESP)  sales  in  the  United 
States.  Timken  argues  that  the 
Department  does  not  have  the  authority 
to  commingle  two  independent  statutory 
provisions,  section  773(a)(4)(b)  of  the 
Tariff  Act,  which  addresses  differences 
in  circumstances  of  sale,  and  section 
773(e)  of  the  Tariff  Act.  which  addresses 
constructed  value. 

Department's  Position:  Consistent 
with  our  interpretation  of  section  773(e) 
of  the  Tariff  Act,  we  have  used  home 
market  general,  selling,  and 
administrative  expenses  (GS&A)  to 
calculate  the  constructed  value  of  the 
merchandise.  Therefore,  an  adjustment 
to  constructed  value  for  selling  expenses 
is  appropriate,  llie  Department  is 
required  by  section  772(e)  of  the  Tariff 
Act  and  19  CFR  353.41  to  reduce  the  ESP 
by  the  amount  of  the  selling  expenses 
incurred  for  the  accoimt  of  the  exporter 
in  the  United  States.  This  adjustment  is 
not  limited  to  cases  in  which  home 
market  or  third  country  sales  prices 
form  the  basis  of  FMV.  Section  773(a)(4) 


of  the  Tariff  Act  states  that  an 
adjustment  shall  be  made  to  FMV  for 
any  differences  in  circimistances  of  sale 
and  does  not  distinguish  among  the 
three  possible  bases  for  FMV--home 
market  sales,  third  country  sales,  or 
constructed  value.  This  interpretation 
has  been  reflected  in  prior  proceedings: 
Tapered  Roller  Bearing  from  Japan  (52 
FR  30700,  August  17, 1987),  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan  (50  FR  45447,  October  31. 
1985),  and  Spun  Acrylic  Yam  from  Italy 
(50  FR  35849.  September  4. 1965).  It  was 
also  upheld  by  the  Court  in  Timken  II. 
Comment  7:  Timken  argues  that  the 
Department  should  deduct  from  ESP  the 
profits  earned  by  U.S.  subsidiaries.  The 
1979  International  Antidumping  Code, 
which  the  1979  Trade  Agreements  Act 
(the  1979  Act)  implementing  into  law, 
requires  a  deduction  of  reasonable  profit 
earned  by  the  U.S.  subsidiary. 

Department's  Position:  As  we  stated 
in  the  1987  LTFV  determination,  the  only 
provision  in  the  U.S.  law  under  which 
the  Department  could  deduct  profit  is  in 
reference  to  "commission".  In  Timken  I, 
the  Court  rejected  Timken's  argument 
that  the  word  "commission"  in  section 
204  of  the  1921  Trade  and  Tariff  Act 
includes  profits.  Furthermore,  the  Court 
noted  that  the  relevant  language  of  the 
1967  International  Antidumping  Code, 
which  is  the  same  as  the  1979  Code, 
"was  never  perceived  as  the  equivalent 
of  section  204  of  the  1921  Act  but,  to  the 
contrary,  was  regarded  as  'consistent' 
with  that  section  only  because  the  (1967) 
Code  provision  was  not  viewed  as 
mandatory."  The  legislative  history  of 
the  1979  Act  does  not  indicate  that 
Congress  intended  to  alter  the  meaning 
of  the  term  "commissions"  when  it 
enacted  section  772(e)(1)  of  the  Tariff 
Act.  In  addition,  reducing  U.S.  price 
without  a  corresponding  adjustment  to 
foreign  market  value  would  lead  to 
unfair  comparisons. 

Comment  8:  Timken  argues  that, 
because  the  Department  allowed  Koyo 
to  report  only  home  market  sales  to 
related  purchasers  for  certain  home 
market  sales,  the  sales  listings  that  Koyo 
submitted  for  this  proceeding  are 
incomplete  and  inaccurate.  Timken 
argues  that,  before  allowing  them  to  be 
included  in  the  sales  listings,  the 
Department  must  be  satisfied  that 
Koyo's  sales  to  related  parties  in  the 
home  market  were  at  arms  length. 
Additionally.  Timken  argues  that  the 
Department  should  reject  Koyo's  home 
market  sales  listing  because  Koyo . 
corrected  prices  and  adjustments  during 
verification. 

Timken  also  requests  that  the 
Department  check  whether  part 
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numbers  witt  paddag  codes  affected 
the  iBodel  casapaiisoiia.  Unken  arguss 
that  aa  iaooosMsMy  bctwveen  die  U.& 
model  aames  aad  tte  hooM  market 
model  aaaies  oobM  pieveut  the 
DepaitaCBt  from  aiakiBg  ooaqiarisons 
between  identical  Bwrdandise. 

D^MUtinenfs  PotitioBi  We  oompaied 
Kojpo's  hcane  suvket  prices  to  imrriwted 
parties  and  related  parties  and  foand 
that  prices  to  Us  related  custoaers  were 
higher.  Therefore,  we  consiikfred  sales 
to  related  customers  to  be  at  arais  length 
aooefding  to  19  CFR  353.45.  The 
Departmoit  reviewed  the  oonected 
prices  during  verificatioB  and  concluded 
that  Koyo  adequately  supported  the 
corrections,  ii^ch  were  relatively 
minor.  We  have  diecked  the  part 
numbers  in  the  home  market  and  U.S. 
sales  Uslings  and  are  satisfied  diat 
packing  codes  do  not  interfere  with 
matching  U.S.  models  with  home  market 
models. 

Caounentft  Tfanken  aignes  that  the 
Department  should  not  have  shortened 
home  market  i>art  nambers  in  its  nu>del 
match  analysis.  Timken  asserts  that,  as 
a  result  of  this  error,  the  Department 
may  not  have  selected  the  aiost  similar 
home  market  model  to  compare  to  a  \i&. 
model  Moreover,  Timken  points  out  that 
shortming  part  numbers  caused  errors 
in  merging  the  cost  data  with  home 
market  sales  and  the  home  market  sales 
with  set  splitting  information. 

D^partment'M  Poaitioa:  We  agree  and 
have  corrected  our  model  match 
ana^rsis  for  the  final  results. 

Commeat  10:  Timken  notes  that  the 
Department  could  not  split  Koyo's  home 
market  sets  a^iich  lacked  variable  cost 
data.  Tbnken  asserts  that  the 
Department  should  apply  best 
information  otherwise  avadlable  to  those 
sets  to  sjriit  them.  In  addition,  Tbnken 
argues  ^at  die  Department  should  not 
disregard  diose  home  market  sets  in  the 
comparison  of  U.S.  sets. 

Department's  Position:  The 
preliminary  results  did  not  reflect  our 
intent  to  fnande  au  hone  mailcet  sets  in 
set  sphtting.  For  the  final  results,  we 
have  corrected  dtis  error.  We  have 
reviewed  our  calcukrtiotts  and  Imve 
applied  best  information  odierwise 
available  to  hone  BUHket  sets  laddng 
cost  ratio  data.  We  dsteradoed  die 
average  cop  and  cone  cost  ratios  bom 
Koyo's  data  and  qriit  die  sets  oring 
those  avsroges.  h  addHion,  we  have 
included  all  sets,  widi  orwfthontoest 
ratio  data,  in  oar  pool  of  home  BMnkel 
sets  to  oompors  to  US.  sets. 

Coaumnt  It.  Thaken  asssrts  that 
Kojro  inoorsBOdy  calciilalad  Its  faosse 
msiricet  inland  freight  adjustment 
Timken  sifasa  that,  atawe  Kayo  rsportcd 
the  expense  on  te  basis  af  salea  imfaM, 


rather  than  wei|^  the  Department  must 
reject  Koyo's  hone  market  freight 
expense,  because  it  does  not  reflect  the 
actual  costs  incurred. 

Department's  Position:  We  tfisag^ee. 
At  verification,  we  confirmed  the 
accuracy  of  Koyo's  hone  market  inland 
freight  expense  daim.  In  addition. 
Kayo's  records  dearly  suppwted  its 
assertion  diat  it  does  not  incur  its  inland 
freight  expense  on  die  basis  of  wei^t 
shipped. 

Comment  12:  Hmken  argues  diat  die 
Department  should  deny  Koyo's 
adjustment  for  home  market  discounts, 
because  Koyo  could  not  tie  its  daim  to 
payment  documents  at  verification. 
Timken  also  contends  that  die  discount 
adjustment  should  not  be  granted 
because  Koyo  did  not  prove  that 
discounts  were  directly  related  to  the 
products  under  review. 

Department's  Position:  At  verification 
we  discovered  that  Koyo's  claim  for 
discounts  actually  was  based  on  the 
total  rebates  it  had  paid.  However.  Koyo 
could  not  siqpport  its  daimed  figure  for 
the  total  rebates.  Therefne.  we  have  not 
adjusted  FMV  for  home  maiket 
discounts  or  rebates  in  the  final  results. 

Comment  13:  Timken  contends  that, 
because  Koyo  was  unable  to  either 
accurately  allocate  its  home  market 
packing  expenses  or  report  the  expense 
it  incurred  at  one  of  its  planta,  the 
Department  should  reject  its  daim  and 
make  no  adjustment  for  home  market 
packing. 

Department's  Pbaitioo:  We  found  a 
discrepant  at  vgificatiop  in  die 
amount  Koyo  reported  for  ooe  of  the 
packing  matoriala.  However.  Koyo 
recalculated  its  packiog  expeaaa  during 
verification  and  provided  docomenta 
stqjportiog  the  recalculation.  Since  Koyo 
was  unable  to  identify  at  which  pluit 
each  bearing  waa  produced,  as  best 
infocmatian  odierwise  available,  we 
used  the  parking  rates  whii^  Koyo 
reported  frff  one  plant  for  all  home 
maiket  packing  expenses. 

Coauneat  14:  Timken  sffgnes  diat  the 
Department  should  recalculate  Koyo's 
home  maricet  short-term  interest 
expense  using  the  outstanding 
promissory  notes  rate,  inatead  ai  die 
home  maricet  Aort-tem  loans  rate. 
Timken  bases  its  argmnent  on  the 
aasoaiption  that  Koyo  inuuiad  a  credit 
expense  on  oatstawBag  profliisoary 
notes  at  a  lower  rate  t^n  the  rata  far 
short-tenn  losns  to  Japan. 

Departmeatls  Aw'tiM:  Wo  Hasignm. 
Cootrary  to  pad  ttooai'a  assertfon.  we 
foand  no  evMsaca^al  Koyo  toiavred 
credit  axpensa  by  dtsooantfng 
promisaesy  potoa  during  die  review 
period.        -  ^   ^ 


Cmmnent  15:  TiadcMi  alleges  diet 
Koyo  allocated  edvertising  expenses  it 
incurred  to  oth»  markets  to  home 
market  sales.  Timken  agues  thet  since 
Koyo  did  not  demonstrate  thet  home 
market  advertising  expense  was  limited 
to  home  market  sales,  the  Department 
must  reject  Koyo's  claim  for  an 
adjustment  to  FMV  for  its  home  market 
advertising  expense. 

Department's  Position:  Koyo  could  not 
provide  documents  at  verification  to 
support  diat  it  actually  incurred  the 
amount  it  daimed  for  home  maiket 
advertising.  Therefore,  we  have  rejected 
Koyo's  daim  for  home  market 
advertising  eiqiense  in  the  final  results. 

Comment  Itk  Timken  contends  that 
the  Department  should  not  make  either 
a  direct  or  indirect  adjustment  to  FMV 
for  technical  services  expense,  because 
Koyo  neither  limited  the  daimed  amount 
to  products  covered  by  the  scope  of  the 
finding,  nor  tied  the  amcHit  directly  to 
sales. 

Department's  Position:  Koyo  allocated 
its  total  technical  sovices  e^qiense  to  its 
sales  of  the  merchandise  within  the 
scope  of  the  finding  by  deriving  a  ratio 
between  total  tedmical  service  esqiense 
and  total  home  maiket  sales.  Koyo  then 
applied  to  the  value  of  merchandise 
withto  the  scope  of  the  finding.  At 
verificatton  we  examined  documents 
which,  to  fisct  supported  the  figures 
underiying  Koyo's  allocation. 

Koyo  could  not  tie  this  esqiense 
directiy  to  its  home  market  sales  during 
the  review  period,  and.  therefMe.  the 
Department  did  not  treat  this  as  a  direct 
expense.  We  (hd.  hourever.  treat  it  as  an 
todirect  expense,  because  Koyo  had 
demonstrated  that  it  had  iuaoied  an 
expense  for  technical  services. 

Comment  17:  Timken  argues  that  the 
Department  should  adjust  ito  dednctiaa 
of  home  market  selling  expenses  from 
FMV  to  its  analysis  of  Koyo.  Tbnken 
maintains  diat  Koyo  would  have 
tocuned  expenaea  to  Japan  on  ito  salaa 
of  export  BMrdiandiae.  expenses  which 
Koyo  may  have  inchided  in  its  home 
msirket  expense  daim.  yet  die 
Department  (fid  not  make  any 
ac^tmeni  to  U.S.  price  to  aooount  for 
diose  expeosea. 

D^MUIimHt'M  Poaitioa:  We  disagree. 
We  verified  Koyo's  claim  and  did  not 
find  that  Koyo  toyropeily  aOocated  its 
hoow  maric^  eitpensea.  Thsnfcre,  we 
have  not  changed  our  calcalcttaos  from 
the  prdimtoaiy  resolto  ef  review. 

axBunenf  2*  Iteken  aigaes  diat 
Koyo  reported  tooorrect  ssJe  dates  for 
ito  U.&  sake.  Ttadcen  aigaes  that, 
because  die  tema  of  sde  were  net  fixed 
und  fte  tovotoe  date.  Kayo's  ase  of  die 
purdmse  order  date  as  die  sale  dote  ia 


inaccurate  and  that  the  Department 
should  reject  Koyo's  response. 

Department's  Position:  to  our  analysis 
of  Koyo's  U.S.  sales  we  used  the  invoice 
date  as  the  date  of  sale  because  we 
determined  that  all  terms  were  not  final 
until  that  date. 

Comment  2ft  Timken  argues  that 
Koyo's  reported  U.S.  credit  expense  was 
unsupported  at  verification,  because 
Koyo  was  unable  to  show  how  it 
derived  the  average  months  outstanding 
for  accounts  receivable  in  the  United 
States.  Timken  aigues  that  the 
Department  should  apply  the  longest 
payment  terms  for  any  U.S.  sale  to  all 
U.S.  sales  as  best  information  otherwise 
available. 

Department's  Position:  Koyo  did  not 
report  the  payment  date  for  U.S.  sales, 
so,  therefore,  we  were  unable  to 
calculate  an  actual  credit  figure  for  each 
U.S.  sale.  Stooe  the  number  of  days 
Koyo  reported  Ss  average  months 
outstanding  for  accounts  receivable  was 
longer  than  any  of  the  payment  times 
which  we  verified,  we  applied  the  figure 
Koyo  reported  to  its  response  as  best 
information  otherwise  available  in  the 
final  results. 

Comment  20:  Timken  argues  that, 
because  Koyo  did  not  demonstrate  its 
claim  that  its  U.S.  advertising  expenses 
were  indirect  to  nature,  the  Department 
should  treat  advertising  as  a  direct 
selling  expense  for  the  final  results  of 
review. 

Department's  Position:  Koyo  reported 
U.S.  advertising  expenses  as  indirect, 
because  it  claimed  that  the  expenses 
were  not  spedfically  related  to  the 
products  covered  by  the  review.  Koyo 
provided  a  few  samples  of  its  U.S. 
advertising  at  our  verification  which 
demonstrated  that  its  U.S.  advertising 
expense  was  not  product  specific. 
Therefore,  we  had  deducted  the  U.S. 
advertising  expense  from  ESP  as  an 
indirect  selling  expense. 

Comment  21:  Timken  contends  that 
Koyo's  U.S.  technical  services  expense 
was  probably  understated,  and, 
therefore,  the  Department  should  take  a 
proportional  amount  from  Koyo's 
corporate-wide  technical  service 
expense  and  allocate  it  to  U.S.  sales  as  a 
U.S.  selling  expense.  Timken  also  argues 
that  koyo  was  unable  to  demonstrate 
that  its  U.S.  technical  services  expense 
was  an  indirect  selling  expense. 
■  Department's  Position:  We  verified 
the  amounts  paid  for  U.S.  technical 
services  expense  in  American  Koyo 
Corporstion's  (AKC)  expense  records. 
We  also  traced  a  line  item  frt)m  its 
corporate  expense  summary  to  payment 
records.  Koyo  allocated  U.S.  technical 
services  expense  to  its  U.S.  sales  by 
applying  the  ratio  of  totol  U.S.  technical 


services  expense  to  total  U.S  sales 
value.  Koyo  did  not  tie  eadi  technical 
services  expense  to  the  specific  sale 
mvolved.  Therefore,  we  treated  it  as  an 
todirect  selling  expense. 

Comment  22:  Timken  notes  that  at 
verification  the  Department  foimd 
substantial  problems  with  Koyo's  cost  of 
production  (COP)  data.  Specifically, 
Timken  argues  that  the  Department 
could  not  verify  Koyo's  cost  of 
materials,  subcontracting  costs,  labor 
costs,  factory  overhead,  and  GSftA.  to 
addition,  Koyo  should  have  indicated 
the  plant  where  it  produced  each 
bearing.  Therefore,  the  Department 
should  reject  Koyo's  response  and  apply 
the  best  toformation  otherwise 
available. 

Department's  Position:  At  verification, 
we  verified  Koyo's  total  material  costs 
for  a  six  month  period.  Koyo  adjusted  its 
material  costs  by  a  variance  based  on 
actual  costs  and  quantities  produced 
during  the  same  six  month  period. 
Koyo's  basic  material  costs  were  based 
on  the  cost  experience  of  the  previous 
six  months. 

We  also  verified  Koyo's 
subcontracting  expense,  labor,  factory 
overhead,  and  GS&A  expenses.  Koyo 
calculated  a  variance  for  direct  labor 
and  direct  factory  overhead.  Koyo 
combmed  this  direct  labor  and  direct 
factory  overhead  variance  into  one 
variance.  We  confirmed  that  Koyo 
doubled  the  basic  labor  costs  for  three 
months  of  the  review  period  in  order  to 
calculate  wage  per  processing  cost 
center  for  a  six  month  period,  to 
addition,  we  verified  that  Koyo's  cost 
variances  reflected  the  experience  at 
both  plants  which  produce  TRBs  within 
the  scope  of  the  finding. 

Although  we  discovered  minor  errors 
in  Koyo's  COP  response  at  verification, 
to  general,  Koyo  sufficiently  supported 
its  methodology  of  reporting  costs. 
Therefore,  we  do  not  believe  that  the 
response  warrants  rejection  and  the 
application  of  best  information 
otherwise  available  to  the  entire  period 
of  review. 

Comment  23:  Timken  argues  that  the 
Department  should  not  have  relied  on 
engineering  drawings  to  verify  Koyo's 
material  costs  and  standard  cycle  times. 

Department's  Position:  Koyo's 
engineering  drawings  identify  the 
material  input  requirements  for  a 
particular  model,  not  material  costs.  We 
verified  that  Koyo's  reported  material 
costs  were  reflected  to  Koyo's  records. 

Comment  24:  Timken  argues  that  the 
Department  should  have  verified  the 
reasonableness  of  prices  charged  by 
related  and  unrelated  party 
subcontractors  which  performed 
processing  of  TRB  components. 


Department's  Position:  to  its  cost  of 
production  response  and  supplemental 
response,  Koyo  claimed  that  processing 
costs  charged  by  related  party 
subcontractors  were  at  arms  length.  We 
have  accepted  Koyo's  explanation. 

Comment  25:  Timken  argues  that  the 
Department  should  reject  Koyo's  COP 
response,  because  the  Department's 
verification  report  stated  that  Koyo's 
actual  processing  time  could  vary  from 
the  basic  processing  time  by  more  than 
20  percent.  However,  yet  Koyo  did  not 
provide  any  supporting  documentotion. 

Department's  Position:  Koyo  used 
basic  processing  time  to  calculate  labor 
cost  per  hour,  basing  the  figure  on  its 
actual  experience  of  the  prior  six 
months.  At  verification  Koyo 
demonstrated  that  its  basic  processing 
times  reflected  actoal  processing  time 
after  application  of  the  variance. 
Therefore,  we  are  satisfied  that  Koyo's 
COP  response  reflected  its  actual  cost  of 
production. 

Comment  26:  Timken  argues  that, 
because  Koyo  allocated  its  benefits  on 
figures  from  outside  the  review  period, 
the  Department  should  reject  Koyo's 
COP  response  and  rely  on  the  best 
information  available  for  Koyo's  labor 
cost. 

Department's  Position:  As  a  result  of 
verification,  we  are  satisfied  that  Koyo's 
methodology  represents  the  experience 
of  the  review  period.  Therefore,  we  have 
used  Koyo's  costs  in  our  analysis. 

Comment  27:  Timken  argues  that 
Koyo  should  not  have  used  corporate- 
wide  GS&A  in  its  response,  particulariy 
since  the  TRBs  under  review  were 
produced  in  only  two  of  Koyo's 
factories. 

Department's  Position:  See  our 
response  to  comment  22. 

Comment  28:  Timken  argues  that 
Koyo  did  not  provide  costs  for  waste 
recovery  or  waste  transportation  in  its 
total  COP  response. 

Department's  Position:  Koyo  included 
the  costs  of  waste  recovery  and  waste 
transportation  in  its  material  costs. 

Comment  29:  Timken  argues  that 
Koyo  did  not  demonstrate  a  direct 
relationship  between  interest  income 
and  manufacturing  costs  of  products 
withto  the  scope  of  the  finding. 

Department's  Position:  The  interest 
income  in  question  was  interest  earned 
on  compensatory  balances.  For  interest 
income,  as  opposed  to  investment 
income,  the  Department  does  not  require 
that  such  toterest  be  directly  related  to 
the  product  subject  to  review,  but  only 
to  the  ordinary  operations  of  the  firm. 

Comment  30:  Due  to  a  programming 
error,  Timken  argues  that  the 
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Departnat  did  not  cxchide  Kofo't 
beknr  cort  nlet  in  the  hamm  maritet. 

D^Mirtatents  Ihmtion:  We  inve 
corrected  the  propunniBg  cfror  to 
enaore  that  «ve  |RO|wr)jr  exckided  sale* 
below  coat  in  the  hcow  maiket  fer  the 
final  readitt. 

Coauaent  31:  Timken  argaes  that  the 
Department's  (Hactice  requires  titat 
direct  or  variable  factory  overhead  be 
inchided  v^  the  adiuataient  for 
difiiefcnces  in  Bttchaadiae.  In  addition. 
Timken  challenges  whether  the 
diflerence  in  merchandiae  adjuatment 
for  Koyo  is  correct  smce  all  but  one  of 
the  similar  models  selected  for 
comparison  purposes  failed  the  20 
percent  cost  difference  test 

Department's  Position:  The 
preliminary  results  did  not  reflect  our 
intent  to  include  variable  factory 
overhead  in  cost  of  manufacture.  We 
have  corrected  the  calculation  of  the 
difference  in  merchandise  adjustment 
for  the  final  results.  We  have  reviewed 
the  results  and  note  that  more  of  Koyo's 
home  market  sales  passed  the  20 
percent  test. 

Comment  32:  Tudcen  ai^gnes  that  NSK 
should  have  reported  home  market 
prices  to  Ae  firet  niuelated  party. 
Timken  arsnes  tfiat  NSK  did  not 
demonstrate  that  sales  to  related  parties 
were  at  prices  comparable  to  those  NSK 
charged  to  wuelated  parties.  Therefore, 
Timken  contends  that  the  Department 
should  exclude  ail  of  NSK's  sales  to  its 
related  home  market  customers. 

Departnient's  Position:  We  requested 
information  on  NSK's  sales  to  tiu!  &st 
unrelated  customers  in  the  home  market 
Pursuant  to  19  CFR  353.45(a),  we  include 
home  market  sales  to  related  customers 
in  our  analysis  only  if  we  are  satisfied 
they  were  made  at  arma-length  prices. 
NSK  claimed  that  prices  to  its  related 
home  market  customers  were  at  arms- 
lengtL  Our  analysis  of  NSK's  home 
market  sales  data  revealed  that  prices  to 
related  customers  were  arms  length, 
since  they  were  higher  than  prices  to 
unrelated  customers.  Therefore,  we 
included  NSK's  sales  to  related  parties 
in  our  pool  of  home  market  sales. 

Comment  33:  Timken  contends  that 
the  Department  did  not  include  in  its 
analysis  of  NSK  home  market  cups  and 
cones  resulting  from  set  splitting  in  die 
pool  of  home  market  sales  whidh  were 
compared  to  U.S.  sales. 

Department's  Position:  "nte 
preliminary  results  did  not  reflect  our 
intention  to  add  the  parts  retultmg  from 
spKtting  home  market  sets  to  theliorae 
market  sales  dataset  before  making 
sales  comparisons  between  the  U.S.  and 
home  market  models.  We  have 
corrected  our  analysis  for  the  final 
results  so  that  the  home  market  sales 


dataset  indades  tfie  residts  of  set 
splitthig. 

Comment  34:  Timken  contends  that 
NSK  may  have  induded  impermissible 
items  such  as  returned  merchandise  in 
its  home  market  frei^t  expense.  Hmken 
argues  dtat  frei^  expense  to  NSiCs 
distribution  center  should  not  have  been 
included  in  NSK's  home  market  freight 
adjustment  because  it  was  a  pre-sale 
expense  (see  Pinal  Determination  of 
Sales  at  Less  thtat  Pair  Value, 
Antifriction  Bearings  from  Japan  (54  FR 
18992,  May  3, 1980).  where  NSK  included 
freight  expense  for  returned 
merchan<fise  in  its  home  maricet  inland 
freight  expense  claim).  Tbnken  further 
argues  that  the  Department  should 
determine  whether  NSK  has  overstated 
its  home  market  inland  freight  coats. 

Department's  Position:  At  verification 
we  did  not  find  evidence  thai  NSK 
included  freight  expenses  either  for 
retiuTied  merchandise  or  for  shipment 
from  the  factory  to  its  distribution 
centers. 

Comment  35:  Timken  argues  that  the 
Department  should  not  allow  NSK  to 
include  credit  costs  incurred  on 
compensating  balances  in  N^'s  home 
market  credit  adjustment.  Timken 
argues  that  N^'s  claim  that 
compensating  balances  are  mandatory 
in  Japan  are  unsubstantiated.  In 
addition.  Timken  notes  that  NSK  could 
not  demonstrate  that  any  of  its  bank 
deposits  were  tied  directly  to  loan 
requirements  at  verification.  Timken 
further  argues  that  the  Department 
should  recalculate  NSK's  hcmie  market 
credit  expense  on  the  basis  of  ncmiinal 
interest  rates  in  the  home  market 
without  regard  to  alleged  compensating 
balances. 

Department's  Position:  We  examined 
and  reviewed  NSK's  documents  at 
verification.  NSK  supported  the  figures 
in  its  home  market  interest  expense 
worksheets.  As  we  have  made  this 
adjustment  in  the  past  we  based  our 
calculations  on  the  borrowing 
experience  of  the  respondent  and  the 
interest  rate  actually  paid  (see  the  1987 
LTFV  determination). 

Comment  36:  Timken  contends  that 
NSK's  home  market  technical  services 
claim  was  not  only  for  technical 
services  expense  incurred  on  home 
maiket  sales,  but  included  expenses  for 
the  company  as  a  whole. 

Department's  Position:  We  disagree. 
NSK  allocated  XoXak  technical  services 
expense  to  its  home  market  sales  by 
multiplying  total  tedmical  services 
expense  by  the  ratio  of  total  home 
market  technical  services  expense  to 
total  home  market  sales  value.  Since 
NSK  did  not  tie  the  expense  cBrectly  to 


the  sales  during  the  period  of  review,  we 
treated  it  as  an  in(finect  expense. 

Comment  3T:  Timken  argues  that 
during  verification  NSK  failed  to 
demonstrate  its  home  maricet 
advertising  expense  was  related  to 
home  market  sales.  Additionally, 
Timken  notes  that  NSK  did  not  prove 
that  its  home  market  advertising 
expense  was  directed  at  NSK's 
customers'  customers.  Timken  argues 
that  the  Department  should  not  grant  an 
adjustment  for  home  maiket  advertising 
expense,  either  as  a  direct  or  indirect 
selling  expense. 

Department's  Position:  We  confirmed 
the  accuracy  of  the  figures  at 
verification.  Because  NSK  supported  its 
figures  and  the  allocation  of  advertising 
to  sales  value  is  reasonable,  we  have 
accepted  the  figures.  However.  liSSH  did 
not  demonstrate  that  it  incurred  this 
expense  on  advertising  for  its 
customers'  customers.  Consistent  with 
longstanding  practice,  we  treated  it  as 
an  indirect  selling  expense. 

Comment  38:  Timken  argues  that 
since  the  Departmeirt  found  errors 
during  verification  of  NSK's  r^mrting  of 
rebates  and  discounts  on  U.S.  sales,  the 
Department  should  reject  NSK's  sales 
re^ixmse  or  assi^  the  hi^iest  rebate 
identified  to  every  U.S.  sale  sabject  to 
the  review. 

Department's  Position:  Contrary  to  the 
instructions  in  our  questionnaire,  NSK 
reported  U.S.  prices  net  of  rebates  and 
discounts.  We  received  information 
horn  NSK  regarding  the  rebates  during 
the  first  half  of  the  review,  but  we  did 
not  receive  information  on  its  rebates 
during  the  second  hatf  of  the  review. 

At  verification,  we  found  clerical 
errors  in  NSK's  rebate  calculations  for 
several  U.S.  customers,  which  NSK  was 
able  to  correct  and  support  while  we 
were  conducting  the  verification. 

After  verification  NSK  submitted 
rebate  percentages  for  the  second  half  of 
the  review  period.  For  the  preliminary 
results  we  adjusted  the  U.S.  price  for  the 
corrected  rebate  amounts.  However, 
because  NSK's  submission  of  rebate 
informaticm  for  the  second  half  of  the 
review  period  was  untim^,  we  used 
rebates  hma  the  first  half  of  the  review 
period  as  the  best  information  otherwise 
available  for  the  second  half  of  the 
review  period. 

Comihent  39:  Timken  argues  that  the 
Department  should  disregard  all  home 
market  sales  made  between  May  and 
August  1987  as  below  cost  since  NSK 
did  not  provide  cost  data  for  May 
through  August  1987. 

Department's  Position:  NSK  reported 
its  costs  based  on  its  fiscal  year  (April 
1988  through  March  1987)  instead  of  the 
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review  peskkL  Wedacidad  to  i 
infofiation  ao  h— t  inf efiiaa 
otherwise  awdloliie  Given  oer 
knowledge  of  the  TAB  indiatiy.  \ 
no  leaaoB  to  bcUewe  tktt  < 
costs  wUch  did  Mt  incfaide  the  exact 
monlha  of  the  tamlaw  woeld  significantly 
affect  die  average  eoeta. 

Comment  4fk1\mian  aigoes  that  NSK 
undeneporled  the  coat  of  productioBfln 
part  numbers  by  reporting  the 
prodnction  coats  of  only  part  nunben 
produced  in  the  highest  vohane  wittUn  a 
product  famtty.  Ttaken  nunta  thnt  Ae 
Department  verified  on^  the  method 
used  to  report  the  materials  cost  and 
not  their  aocnmey.  Timken  further 
asserts  that  the  Department  was  nnaUe 
to  verify  whether  NSK's  aelectkm  of 
materials  piioet  was  based  on  "the 
grestest  number  of  bearings  produced  in 
a  sin^  transactioo  during  the  year." 
Timken  aigiies  that  due  to  NSK's 
selective  reporting  of  material  costs, 
many  below  cost  sales  may  have  been 
included  in  the  Department's  analysis. 

Departmemi's  fioeitioit  Widrin  saeh 
product  fasHly.  NSK  sabndttsd  costs  for 
the  part  sold  in  the  peatcst  tfianHty. 
rather  than  produced  in  the  gisntest 
qumtity.  We  vsrifi«l  NSK's  product 
costs  for  all  mndsis.  as  well  as  its  cost 
aocounting  systs*.  We  are  sntiafied  thnt 
NSK  c^tnrad  tts  costs  mid  sweated  the 
costs  ^tpraptiatdy.  Therefore.  Timken's 
argument  that  bslow  cost  saies  were 
included  in  the  home  nmrket  dataset  is 
unsubstanti^ed. 

Commeat  41:  Ttanken  ognes  that 
because  NSK  failed  to  demonatrate  di^ 
it  was  hkely  to  sscover  costs  on  itesis 
sold  at  less  than  the  cost  of  production, 
the  Department  ahould  consider  aU  of 
NSK's  sales  to  have  been  made  below 
the  cost  of  production.  In  addition,  the 
Department  gave  NSK  an  opportuni^  to 
eiq)lain  how  it  woidd  have  recovered  its 
costs  of  selling  hsiow  cost  yet 
respondent  did  not  provide  data  to 
support  its  contention  that  it  woidd  have 
recovered  its  costs  vritfain  a  reasonable 
period  of  time. 

D^partmeats  PoeitioB:  We  agree  with 
petitioner  that  NSK  did  not  deooostiate 
that  it  would  recover  the  costs  of  ssUhig 
TRBs  below  coat  witUn  a  reasonable 
period  of  tisM.  N8K  did  not  pro)vide  a 
ratiooaia  for  wlqr  it  sold  dieoe  TRBs 
below  cost  or  why  the  costs  riiould  be 
allocated  to  diffcrent  perieds.  hs 
additioa.  we  reqieestsd  infbrmatioB  ob 
how  NSK  would  laoovsr  the  specific 
costs  in  the  fatMee.  N6K  was  not  ^e  to 
provide  such  infsniat* 
recovery  of  costs.  Theteforo.  i 
deteiminad  diat  NSK's  sains  baiow  < 
were  si  prices  «i4iicli  eeuM  not  i 
costs  widiiB  a  iSMauebia  psriod  of  t 


CoBMBtBlt  by  Kofo  St&o 

Comment  42:  Koyo-argues  that  we 
should  terminate  the  1968-87  review.  B 
asserts  ttiat  the  Department  was  able  to 
initiate  this  proceeding  only  because  the 
Department  acted  in  an  improper 
fashion  in  conducting  its  review  of  the 
1974-79  period.  Koyo  believes  that  the 
mai^gfns  for  those  years  should  have 
beoi  zero.  Had  the  Department 
completed  its  earDer  review,  the  finding 
would  have  been  revoked  mth  respect 
to  Koyo.  and  its  shipments  during  die 
1986-87  period  would  not  have  been 
subject  to  review,  ff  the  present  review 
is  not  terminated,  it  should  be 
discontinued  until  the  disposition  of  die 
1974-79  review  is  resolved. 

Department's  Position:  Koyo  is  raising 
issues  which  are  relevant  to  a  different 
proceeding  and  we  have  addressed 
those  issues  in  our  final  results  of 
review  for  the  1974-70  period.  p«ihlishe.d 
June  1. 1990  in  die  Federal  Rai^star.  The 
issues  in  those  final  results  are  not 
pertinent  to  this  proceeding.  Koyo  will 
have  an  opportunity  for  judicial  review 
of  that  proceeding.  Based  on  our  final 
results  of  review  for  the  1974-79  period, 
the  Department  is  requked  to  proceed 
with  subsequent  adn^nistrative  reviews. 

Comment  43:  Koyo  argues  that  by 
deleting  the  last  two  digits  from  the 
nomenclatiues  of  parts  (cops  and 
cones),  the  Departeent  nuide  incorrect 
merchandise  comparisons.  In  addition. 
Koyo  argues  that  the  Department 
inconsistcndy  shortened  set  and  part 
names  throu^out  its  analyaia.  K^o 
aigues  that  this  caused  the  Department 
to  merge  home  market  sales  with  cost 
data  without  regard  to  part  type. 

Department's  Poaitioo:  We  ayee.  See 
our  response  to  comment  9. 

Coauaent  44:  Y^oj/o  asserts  that  the 
D^>artment's  ana^sis  applied 
erroneous  price  and  cost  values  for  sny 
home  market  sets  for  which  there  was 
no  set-sfrfitting  information.  Koyo  argnes 
that  these  sets  diould  simply  not  be 
split. 

Department's  Potkion:  For  dm 
preliminary  results  of  review,  we 
inadvertendy  derived  incorrect 
nomendature.  price,  and  cost  data  on 
home  market  sets  for  v^cfa  Koyo  had 
not  provided  splitting  information. 
Consequendy.  we  ahoidd  have  applied 
the  best  infoniatian  otherwise  available 
to  these  ssts  far  set  splitting  purposes. 
Becaase  the  home  market  aets  eonstitnte 
sudi  or  similar  metrhandiee,  there  is  no 
basis  for  exdnding  them  boa  the  hone 
market  datasst  or  from  oar  sales 
comparisons.  Failure  to  ase  best 
li<iiismtiau  othsfwiss  STsllahW  wrhstn  n 
response  is  incamphts  amy  i 
inadequate  rsspousss  in  the  futare. 


hi  order  to  obtain  cap  and  eone  tMVs 
in  sat  spHttfag  wu  rsquire  cap  «mI  osne 
names,  part  fdauBfisrs,  and  set  splitling 
ratioa.  Since  Koyo  did  not  provide  this 
information  for  many  hoase  mathet 
nmd^  which  aflbcted  many  hoam 
market  sales,  we  spHt  ths  sets  where  we 
had  iniarmadau  to  identify  die  caps  and 
cones  of  the  sets.  Thsn  we  calcalalsd 
and  apphad  the  avarage  eap  and  cons 
ratios  from  Koyo's  information  to  the 
sets  for  which  we  lacked  ratios  ss  bast 
ii^onnation  otheiwiae  availafale. 

Cemmeat  4Bc  Koyo  raqaests  that  te 
Department  coneet  the  set  splitting 
ratioa,  because  they  were  overstated 
due  to  a  clerical  error  in  Koyo's 
response. 

Department's  Peaitkm:  We  have  made 
the  correction  for  the  final  results. 

Commeat  48:  Kojro  argnes  that  the 
D^jartment  erred  in  its  model  match 
methodology  bjr  not  attempting  to  match 
the  \^&.  model  writh  the  remaining 
similar  models,  once  a  home  market 
comparison  model  failed  the  20  percent 
test  on  cost  difference.  Koyo  asserts  that 
any  one  of  the  remaining  similar  models 
might  have  passed  the  20  percent  cost 
difference  test.  Therefore.  Koyo  aignes 
that  bypassing  the  other  similar  models 
and  calculating  FMV  based  on 
constructed  value  was  unreasonable 
and  not  in  >"»apin9  with  practice  and 
statutory  preference  for  using  actual 
home  mariut  prices  rather  than 
constructed  value  in  determining  FhfV. 

Department's  Position:  Our  model 
match  methodc^Qgy  is  based  on 
comparing  the  five  physical  dimensions 
of  die  U.S.  model  and  home  market 
model.  When  the  cost  of  a  home  market 
comparison  model  differed  bom  that  of 
the  U.S.  model  by  more  than  20  percent 
we  considered  the  costs  to  be  too 
dissimilar  for  purposes  of  our  analysis. 
In  these  instances,  we  used  cuiutiuoted 
vahie  as  the  basis  for  FMV. 

Although  we  have  established  a  20 
percent  hmit  on  cost  differences,  cost 
itself  is  not  e  criterion  for  comparing 
merchandise.  Respondent's  proposal 
that  we  search  for  another  home  market 
similar  comparison  model  if  one  home 
mvket  siindar  coraparisan  model  faQs 
the  20  percent  cost  dffiiBrence  test  would 
make  cost  an  addtdonal  criterion  in  the 
determfnethm  of  similar  merchandfss. 
We  cannot  rely  on  cost  to  ident^ 
physically  sfmflar  merdiandise.  Rsther, 
we  use  the  20  percent  cost  test  as  a 
check  on  comparaMe  merchandise.  See 
also  the  discussion  of  20  percent  cost 
difference  cap  in  our  response  to 
comment  1. 

Comment  47:  Ibiyo  argnes  diet  the 
Uepartmenc  taBsn  vs  mane  css^paRsoos 
of  ssles  in  the  U.S.  and  home  inaiiEefs  at 
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the  Mine  levels  of  trade  before  making 
those  comparisons  at  different  levels  of 
trade.  Koyo  also  notes  that  the 
Department  failed  to  make  a  level  of 
trade  adjustment  to  price  for 
comparisons  made  at  different  levels  of 
trade.  Koyo  contends  that  the 
adjustment  should  be  based  on  an 
average  of  the  variance  between  prices 
at  different  levels  of  trade  for  given 
models. 

Department's  Position:  On  the  basis  of 
data  that  Koyo  submitted  to  support  its 
claim  that  two  levels  of  trade  existed  in 
the  home  and  U.S.  maikets,  we  have 
changed  our  analysis  to  compare  sales 
at  the  same  levels  of  trade.  For  these 
final  results,  we  have  compared 
contemporaneous  sales  of  U.S.  models 
to  sales  of  identical  home  market 
models,  first  at  the  same  level  of  trade, 
ahd  then  at  the  other  level  of  trade.  If  no 
identical  home  maricet  sale  of  occurred, 
we  searched  the  same  level  of  trade  for 
sales  of  the  next  similar  model  before 
searching  the  other  level. 

Koyo  has  attempted  to  correlate  an 
adjustment  to  variances  in  prices  at 
different  levels  of  trade.  However,  the 
data  Koyo  presented  were  based  on 
average  prices  which,  in  general,  we 
could  not  tie  to  average  prices  we 
calculated  from  Koyo's  response. 
Therefore,  we  were  not  satisified  that 
the  information  accurately  reflected  the 
difference,  and  we  did  not  grant  the 
adjustment 

Comment  48:  Koyo  opposes  the 
Department's  practice  of  deducting  U.S. 
direct  selling  expenses  from  ESP  rather 
than  adding  them  to  FMV.  Koyo  argues 
that  the  Court  concluded  in  Timken  II 
that  direct  selling  expenses  should  be 
added  to  FMV  according  to  section 
773(a)(4)  of  die  Tariff  Act 

Department's  Position:  We 
respectfully  disagreed  with  die  Court's 
position  on  this  issue  in  the  Final 
Results  of  Redetermination  Pursuant  to 
Court  Remand  (March  22, 1990).  The 
Court  held  that  the  Department  could 
not  deduct  direct  expenses  from  ESP 
under  section  772  of  the  Tariff  Act. 
According  to  the  Court  the  Department 
must  adjust  FMV  pursuant  to  section  773 
of  die  Tariff  Act  We  maintain  diat 
section  773  of  the  Tariff  Act  does  not 
preclude  us  from  deducting  selling 
expenses  from  ESP.  Consequently,  we 
have  applied  our  longstanding  practice 
of  maldng  adjustments  for  direct 
expenses  in  ESP  cases  under  section  772 
of  the  Tariff  Act 

Comment  49:  Koyo  argues  that  the 
Department  calculated  several 
adjiutments  to  home  market  price  with 
an  incorrect  sales  value. 


Department's  Position:  We  agree  and 
have  made  the  corrections  in  the  final 
results  of  review. 

Comment  50:  Koyo  disputes  the 
Department's  rejection  of  below  cost 
sales  because  the  Department  failed  to 
demonstrate  why  Koyo's  sales  were  at 
prices  that  would  not  allow  recovery  of 
costs  over  a  reasonable  period  of  time. 

Department's  Position:  Koyo  has  not 
been  able  to  demonstrate  that  it  would 
have  been  able  to  recover  costs  of 
selling  models  below  cost  in  the  home 
market  within  a  reasonable  period  of 
time.  Koyo  failed  to  respond  to  the 
Department's  inquiry  regarding  reasons 
why  its  production  costs  were  expected 
to  decline,  why  these  costs  were  not 
recovered  until  after  the  review  period, 
and  why,  if  costs  were  declining,  as 
Koyo  asserted,  it  made  sales  at  below 
cost  prices.  Koyo  neglected  to  explain 
all  of  the  above  in  terms  of  general  or 
model  specific  information.  Nor  did 
Koyo  provide  specific  information  to 
demonstrate  how  it  expected  to  recover 
costs  through  its  declining 
manufacturing  costs  and  increased  sales 
volume. 

Koyo  did  not  explain  why  it  sold 
certain  home  market  models  below  cost 
A  possible  explanation  might  have  been 
that  a  new  product  requiring  a 
substantial  research  and  development 
investment  might  have  led  Koyo  to 
expense  start-up  costs  over  future 
products  and  thus  recover  them  in  the 
future.  However,  Koyo  stated  that  its 
costs  were  reported  on  a  fully  absorbed 
basis,  which  means  that  there  were  no 
expenses  incurred  during  the  1986-87 
period  diat  benefitted  future  sales,  and 
no  expenses  incurred  prior  to  this  period 
that  benefitted  sales  made  in  198&-87. 

Comment  51:  Koyo  argues  that  the 
Department  erred  by  not  calculating 
constructed  value  and  relying  instead  on 
best  informadon  otherwise  available  for 
almost  seventy-five  percent  of  the  U.S. 
sales  for  which  the  llepartment  found  no 
match.  Koyo  argues  that  it'supplied 
complete  cost  of  manufacture 
information  for  U.S.  and  home  maiket 
models,  which  the  Department  verified. 
Therefore,  the  Department  should  not 
rely  on  best  information  otherwise 
available  due  to  missing  cost 
information. 

Department's  Position:  With  the 
corrections  described  in  response  to 
comment  9.  we  have  successfully 
matched  the  majority  of  U.S.  sales  to 
home  maiket  monthly  weighted-average 
FMVs.  However,  for  die  remaining 
unmatched  sales,  we  relied  on 
constructed  value. 

Although  Koyo  provided  variable  cost 
of  manufacture  data  fw  purposes  of 
calculating  an  adjustment  for 


differences  in  merchandise,  this 
information  is  not  adequate  for  purposes 
of  calculating  constructed  value.  The 
Department  also  needs  full  cost  of 
production  data,  including  fixed  costs. 
Koyo  did  not  provide  full  cost  of 
production  data.  Therefore,  we  used  the 
best  information  otherwise  available  for 
these  U.S.  sales,  which  was  the 
weighted-average  margin  of  Koyo's 
sales  which  we  were  able  to  analyze. 

Comment  52:  Koyo  argues  that  since 
its  U.S.  subsidiary  included  products  in 
inventory  from  the  bill  of  lading  date, 
indirect  credit  expense  (representing  the 
credit  cost  Koyo  incurred  from  the  date 
of  export  to  the  date  of  import  by  or  for 
die  account  of  Uie  U.S.  subsidiary)  was 
deducted  from  U.S.  price  when  the 
Department  made  a  deduction  for 
inventory  carrying  cost  The 
Department's  additional  calculation  of 
imputed  credit  costs  had  the  effect  of 
deducting  the  expense  twice. 

Department's  Position:  }Ne  agree.  We 
verified  that  AKC's  inventory  costs 
reflected  the  time  from  the  lading  date. 
Therefore,  we  have  changed  our 
calculation  for  the  final  results. 

Comment  53:  Koyo  argues  it  is  not 
liable  for  interest  on  antidumping  duties 
assessed  on  entries  during  this  review 
period,  because  the  payment  of  interest 
is  tied  to  deposits.  In  addition.  Koyo  has 
not  been  required  to  make  estimated 
duty  deposits  on  its  entries. 

Department's  Position:  We  agree. 
Interest  is  payable  on  ca^  depositi 
only.  Section  778  of  the  Tariff  Act 
provides  that  interest  is  payable  on 
underpayments  of  amounts  deposited  on 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on 
and  after  the  date  of  a  finding  under  the 
Antidumping  Act  of  1921.  We  have 
concluded  that  the  words  "amounts 
deposited"  refer  only  to  cash  deposits  of 
estimated  antidumping  duties  upon 
entry  and  not  to  other  kinds  of  security 
such  as  a  bond,  because  the  Tariff  Act 
repeatedly  links  the  words  "deposit"  to 
"cash"  (see,  e.g..  sections  733(d)(2), 
734(f)(2)(A)(iii),  and  735(c)(3)(B)  of  die 
Tariff  Act).  Thus,  since  a  bond  is  not 
cash,  it  does  not  constitute  an  "amount 
deposited."  The  1979  Act  contained  no 
provision  for  the  immediate  conversion 
of  existing  antidumping  findings  from 
Ixmds  to  cash.  Section  108(a)  of  the  1979 
Act  merely  provided  that  outstanding 
antidumping  findiiigs  would  remain  in 
effect  and  would  be  subject  to  review 
under  section  751  of  the  Tariff  Act 
Section  751(a)(2)  provides  that  the 
administrative  review  "shall  be  the 
basis  for  requiring  cash  *  *  *  deposits 
of  estiaiated  duties."  Thus,  the  legal 
basis  for  requiring  cash  deposits  under 


the  1979  Act  is  a  review  under  section 
751  of  the  Tariff  Act  or  an  order 
pursuant  to  section  736  of  the  Tariff  Act 
The  Department  is  without  power  to 
require  the  imposition  of  a  cash  deposit 
until  the  completion  of  an  administrative 
review.  In  any  event  since  interest  is 
only  collectible  on  cash  deposits  (even  if 
the  cash  deposit  requirement  is  zero), 
interest  would  accrue  only  from  the  time 
that  Customs  required  a  deposit  of  cash. 
Consequendy,  interest  would  not  be 
retroactive  to  the  time  of  entry  under 
bond. 

Comment  54:  Koyo  argues  that  the 
Department  should  publish  a  notice  of 
amended  preliminary  results  of  review, 
because  the  margin  from  the  preliminary 
results  negatively  affects  Koyo's 
commercial  interest 

Department's  Position:  The  purpose  of 
the  preliminary  results  of  review  is  to 
present  to  interested  parties,  for 
comment,  the  work  and  decisions  that 
result  in  our  preliminary  antidumping 
analysis.  We  amended  and  released  our 
calculations  twice  for  comment  by  all 
parties.  Given  the  purpose  of  releasing 
preliminary  results  and  accompanying 
calculations,  publication  of  an  amended 
notice  of  prelimiaary  results  would 
serve  no  further  purpose  in  providing  the 
parties  an  opportunity  for  comment. 

Comments  by  NSK 

Comment  55:  NSK  raises  a  number  of 
issues  with  regard  to  the  Department's 
final  results  of  review  in  the  1974-80 
period.  In  general,  NSK  claims  that,  had 
the  Department  conducted  its  1974-1980 
review  appropriately,  NSK  would  have 
been  revoked  from  the  finding  and  the 
Department  would  not  have  conducted  a 
review  of  the  1986-87  period.  NSK 
further  argues  that  delay  in  the  1974-80 
review  prejudiced  NSK's  rights  under 
the  antidumping  law. 

NSK  asserts  that  by  failing  to 
complete  the  1974-80  review  in  a  timely 
manner,  the  Department  discriminated 
against  NSK  by  treating  it  differently 
than  other  exporters  of  Japanese  TFffls, 
giving  unfair  advantage  to  its 
competitors.  Finally,  NSK  asserts  that  it 
was  denied  the  opportunity  to  comply 
with  the  purpose  of  the  antidumping  law 
by  adjusting  its  prices. 

Department's  Position:  These  issues 
were  addressed  in  our  notice  of  final 
results  of  review  for  the  1974-80  period, 
published  June  1. 1990  and  do  not  relate 
to  the  final  results  for  the  1986-87 
period.  See  our  response  to  comment  42. 

Comment  56:  NSK  argues  that 
completion  of  reviews  for  the  1980-86 
period  is  a  required  precondition  to  the 
Department's  conduct  of  the  1986-87 
review  period. 


Department's  Position:  The 
Department  is  trying  to  complete  its 
current  reviews  in  a  timely  manner,  as 
well  as  complete  its  backlogged  reviews. 
To  delay  current  reviews  until 
backlogged  reviews  were  completed 
would  simply  perpetuate  the  backlog 
and  compound  the  problems  which  arise 
from  delayed  completion  of  reviews. 

Comment  57:  NSK  argues  that  export 
packing  for  the  U.S.  shduld  have  been 
calculated  on  the  basis  of  CI.F.  price, 
rather  than  resale  price.  In  addition,  the 
figure  the  Department  used  for  the 
expense  was  incorrect 

Department's  Position:  We  have 
corrected  the  error  for  the  final  results. 

Comment  58:  NSK  argues  that, 
although  the  Department  verified  that 
NSK  had  given  early  payment  discounts 
in  the  home  market  the  Department 
disallowed  the  claim  on  the  grounds  that 
NSK  could  not  substantiate  die  total 
amount  of  early  payment  discount  it  had 
paid. 

Department's  Position:  To  be  satisfied 
with  allocations  of  expenses,  the 
Department  must  be  able  to  verify  total 
amounts  paid.  However,  NSK  was 
unable  to  provide  documents  to  support 
the  total  amount  it  had  paid  for  early 
payment  discounts.  Therefore,  we  have 
not  adjusted  FMV  for  early  payment 
discoimts. 

Comment  59:  NSK  argues  that  the 
Department  made  clerical  errors  in 
several  adjustments  to  U.S.  price  in  the 
preliminary  results  of  review.  First,  the 
Department  used  the  wrong  variable  as 
the  U.S.  entry  date  in  its  calculation  of 
U.S.  inland  freight  and  U.S.  duty 
expense.  Second,  the  Department  should 
have  calculated  these  adjustments,  as 
well  as  various  transportation  expenses, 
on  die  basis  of  C.I.F.  price.  Third,  U.S. 
duty  should  be  calculated  on  the  basis 
of  F.O.B.  price.  Finally,  the  Department 
deducted  inventory  carrying  cost  from 
U.S.  price  twice. 

Department's  Position:  We  agree  and 
have  corrected  these  errors  in  die  final 
results  of  review. 

Comment  60:  NSK  argues  that  the 
Department's  correction  for  U.S.  rebate 
amounts  should  have  been  calculated 
based  on  NSK's  gross  selling  price. 

Department's  Position:  We  have  made 
the  correction  for  the  final  results. 

Comment  61:  NSK  points  out  that  the 
Department's  computer  printout  shows 
zeros  in  die  rebate  fields  for  all 
observations. 

Department's  Position:  We  made  the 
correction  for  the  final  results  and  the 
rebate  amounts  are  reflected  in  the 
calculations. 

Comment  62:  NSK  argues  diat  die 
Department  should  have  taken  level  of 
trade  into  consideration  when  it 


compared  home  market  sales  to  U.S. 
sales.  NSK  argues  that  it  submitted 
customer  codes  identifying  the  category 
of  customer  as  either  OEM  or  AM  for  its 
U.S.  and  home  market  sales. 

Department's  Position:  We  agree  and, 
for  these  final  results,  we  have 
compared  U.S.  sales  to  home  market 
sales  at  the  same  level  of  trade  before 
examining  the  other  level  of  trade  for 
sales  of  comparable  merchandise. 

Comment  63:  NSK  argues  that  the 
Department  incorrectly  determined  that 
certain  home  market  below  cost  sales 
occurred  over  an  extended  period  of 
time  and  in  substantial  quantities.  NSK 
further  argues  that  the  Department  did 
not  consider  the  TRB  industry, 
specifically  when  it  interpreted  the 
"extended  period  of  time"  requirement 
of  the  statute  in  determining  which 
below  cost  sales  to  disregard. 

Department's  Position:  The 
Department  considers  below  cost  sales 
of  10  percent  or  more  to  represent 
substantial  quantities.  This 
interpretation  has  been  upheld  by  the 
Court  in  Timken  II. 

NSK  did  not  argue  that  it  conducted 
year-end  or  obsolete  model  clearance 
sales  at  which  it  sold  bearings  below  the 
cost  of  production.  Therefore,  we  have 
determined  that  a  three  month  period  is 
sufficient  to  indicate  an  extended  period 
of  time  in  this  industry  and  within  the 
meaning  of  the  statute.  When  there  were 
sales  below  cost  sale^in  substantial 
quantities  and  they  occurred  in  at  least 
three  months,  we  disregarded  them  in 
our  analysis. 

Comment  64:  NSK  argues  that  when 
the  Department  finds  that  90  percent  or 
more  of  sales  of  a  model  were  sold 
below  cost,  it  is  inappropriate  to 
disregard  the  remaining  above  cost  sales 
of  that  model  on  the  basis  that  diey  are 
inadequate  to  form  the  basis  of  FMW. 
NSK  goes  on  to  argue  that  comparing  the 
number  of  sales  to  third  country  sales 
should  determine  whether  the  remaining 
sales  are  adequate.  If  they  are  adequate, 
NSK  argues  that  the  Department  should 
include  them  in  the  home  market  dataset 
as  possible  comparison  sales.  If  the 
remaining  sales  are  inadequate,  NSK 
argues  that  the  statute  directs  the 
Department  to  use  constructed  value. 

Department's  Position:  The 
comparison  of  home  market  sales  to 
third  country  sales  is  for  the 
determination  of  which  maiket  to  use  as 
a  basis  for  FMV.  and  is  done  on  the 
basis  of  total  sales,  whereas  the  test  for 
sufficiency  of  remaining  above  cost 
sales  is  necessarily  performed  on  a 
model-specific  basis.  We  first  determine 
whether  the  home  market  is  appropriate 
based  on  section  773(a)(1)(B)  of  die 
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Tariff  Act  Section  773(1^  of  the  Tariff 
Act  reqmres  tint  the  Department,  after 
disreganfing  certain  sales  because  they 
are  sold  at  prices  less  than  cost, 
determine  if  the  reraaimng  sales  whidi 
are  above  cost  are  inadeqaate  for  the 
determination  of  foreign  maricet  valve. 

NSK's  aigHKDt  that  we  should  test 
the  maainiog  above  cost  sales  against 
third  coontry  sales  woold  reqaire 
collection  of  data  on  diird  country  sales 
on  a  model-specific  basis.  Farther,  we 
would  have  to  determine  which  of  tiiese 
third  country  sales  were  above  cost 
becaase  there  would  be  little  purpose  in 
coBipwing  only  those  home  market  sales 
which  are  above  cost  with  third  country 
sales  of  both  above  and  below  cost 
prices.  Therefore,  we  consider  tlie  test 
suggested  by  N%  to  determine  whether 
remaining  above  cost  sales  are  sufficient 
to  be  impracticable  in  conducting 
administrative  reviews  in  a  timely 
fashion.  As  the  best  method  available, 
given  the  data  and  time  constraints,  we 
have  analyzed  the  remaining  above  cost 
sales  as  a  percentage  of  total  borae 
market  sales,  on  a  model-bynnodel 
basis.  When  at  least  10  percent  of  home 
market  sales  of  a  particular  model  was 
above  cost  we  considered  the  above 
cost  sales  to  be  adequate  to  determine 
foreign  market  value. 

Comment  65:  NSK  argues  that  the 
Department  should  not  have  used 
Koyo's  dumping  atargin  rate  as  best 
information  available  for  any  of  NSK's 
bearings.  NSK  argues  that  the 
Department  could  have  used  the  rate 
found  for  all  other  NSK  sales,  or  a  rate 
based  on  a  comparison  of  a  non- 
contemporaneous  NSK  sale  but  still 
within  the  period  of  review.  It  argues 
that  the  Dqiartment  made  no  attempt  to 
show  that  Koyo's  rate  was  better  than 
NSK's  rate  or  more  representative  of 
NSK  sales. 

DqujiimenVs  Position:  We  requested 
cost  information  for  all  U.S.  and  home 
market  bearings  sold  during  the  period 
of  review  from  NSK.  Since  we  were 
missing  certain  U.S.  and  home  maricet 
modehr  costs  for  purposes  of  calculating 
differences  in  phs^cai  diaracteristics 
adjustments,  we  used  best  information 
otherwise  available.  Because  Koyo's 
rate  was  die  highest  rate  of  respondbig 
firms,  and  consistent  with  our  practice, 
we  applied  that  rate  to  the  sales  for 
which  we  ladced  information. 

Comments  6y  Isusu  Motors 

Co/mneitf  OBt  IsnzB  argues  diat  the 
Deputment  shookl  use  a  rale  far  best 
informatiaD  otherwise  fvaUaMe  whidi 
more  accvalsljf  reflects  ban's  enosoal 
ciicuBstiBGes.  biiza  aigMslhsit  it 
coopcretod  Id  die  best  of  its  ebOties 
and  did  not  attenpt  to  Bdsiead  die 


Department  evade  its  responsibilities 
under  die  law,  or  manipalate  the 
outcome  of  die  proceeding.  Isozu  argues 
that  if  a  respondent  has  made  good 
faith  efforts  to  cooperate,  the 
Department  should  select  die  most 
accurate  and  analogous  information  as 
best  information  available,  rather  than 
impose  the  highest  available  margin. 

Department's  Position:  Section  77B(c) 
of  the  Tariff  Act  allows  the  Department 
to  use  best  information  otherwise 
available  when  a  party  "refuses  or  is 
unable  to  produce  information  requested 
in  a  timely  manner  and  in  the  form 
required."  The  D^artment's  use  of  best 
information  otherwise  available 
depends,  in  part  on  the  degree  of 
defidency  of  a  party's  response  (see  19 
CFR  353.37).  Where  a  party's  response  is 
so  seriously  deficient  that  the 
Department  cannot  calculate  a  dumping 
margin,  we  generally  use  the  highest 
rate  for  a  responding  firm  during  the 
same  review.  11  on  the  other  hand,  there 
are  only  minor  or  occauonal  omissions 
in  a  party's  response,  the  Department 
may  use  partial  best  information 
otherwise  available  and  apply  it  only  to 
those  omissions.  In  this  case,  however. 
Isuzu's  original  response  was  seriously 
deficient  and  Isuzu  failed  to  reqiood  at 
all  to  the  Department's  supplemoital 
questionnaire.  Therefore,  the 
Departmoit  had  no  choice  but  to  use  the 
his^iest  rate  of  another  party,  because 
we  lacked  the  necessary  information  to 
conduct  our  analysis. 

Comment  67:  Isuzu  argues  that  it 
voluntarily  requested  an  administrative 
review,  while  petitioner  did  not  thereby 
indicating  that  it  was  not  dumping. 

D^fortmeiU's  Position:  Widiout  die 
information  we  requested  in  o«v 
supplemental  questionntBies.  we  wve 
unable  to  make  a  determination  wdiether 
Isuzu  was  dumping.  We  cannot  assnme 
that  respondent's  request  for  a  review 
indicates  bnzo's  margins  were  sero  or 
de  minimis  on  the  basis  that  it  requested 
a  review. 

Comment  68:  Isozu  argues  that  the 
Department  should  have  used  either  the 
margins  of  the  most  similarly  situated 
parties  in  the  proceeihng  or  isazu's 
margin  from  ^  preceding  revfew 
period. 

Department's  Position:  Applying 
margins  from  a  preceding  review  period 
would  encourage  a  lack  of  response  if  a 
company's  margin  from  the  precetfing 
review  period  was  low.  Tlierefore.  for 
Isuza  we  have  applied  die  highest 
margin  of  a  responcfing  fitn  as  best 
information  otherwise  available. 

Cooanent  6tt  boza  argues  diat  unBIce 
the  Depaitinenfs  source  of  best 
information  available  (Koyo),  buzn  b 


not  a  TRB  manufacturer  and  has  no 
incentive  to  engage  in  dumping. 

Department's  Positiorv  Incentive  to 
dump  is  not  a  criterion  under  the  statute. 
The  Department  is  required  to  determine 
whether  dumping  exists  by  comparison 
of  prices  in  the  U.S.  and  in  the  home 
maricet 

Comment  70:  Isuzu  argues  that  since 
it  is  a  reseller,  like  Toyota  and  I>Gssan, 
the  margins  of  these  other  two 
companies  are  the  most  accurate  source 
of  best  information  available. 

Department's  Position:  We  disagree. 
Because  Nissan's  dumping  margin  was 
de  minimis,  to  apply  that  rate  as  best 
information  otherwise  available  would 
have  rewarded  Isuzu  for  failing  to 
respond  to  the  Department's 
questionnaires.  Because  Toyota  did  not 
fully  reqrand  to  our  questionnaire,  we 
used  best  information  othenvise 
available. 

Comments  by  Nissan  Motors 

Comment  71:  Nissan  argues  that  the 
Department  disregarded  home  market 
monthly  weighted-average  sales  prices 
for  all  of  Nissan  Motor  Corporation 
sales  made  in  Jairaary  1987. 

Department's  Position:  We  have 
corroded  the  error  for  die  final  results. 

Comment  72:  Nissan  states  that  two 
numbers  in  Nissan's  U.S.  sales  hstmgs 
were  erroneous  and  should  be  corrected. 

Department's  Position:  We  have 
corrected  these  errors  for  the  final 
results. 

Comment  73:  Nissan  argues  that 
neither  the  law  nor  the  Department's 
regulations  specify  that  "similar" 
merchandise  within  the  meaning  of 
section  7n(16)  (C)(iii]  shall  be  limited  to 
merchandise  with  physical  differences 
reflecting  a  maximum  cost  difference  of 
plus  or  minus  twenty  percent  Mssan 
cites  the  preliminary  determination  of 
Certain  Small  Business  Telephone 
Systems  and  Subassemblies  from 
Taiwan  (54  FR  31987,  August  3. 1989]  as 
an  exception  to  thb  practice.. 

Department's  Position:  In 
administrative  reviews,  the  Department 
generally  applies  the  twenty  percent  test 
as  a  guideline  to  detennine  whether 
merd^andise  is  approximately  "equal  in 
commerdal  value"  mnthin  the  meaning 
of  section  771(16)  (B)(iii)  of  die  Tariff 
Act  In  thb  case,  none  of  the  parties  has 
demonstrated  why  thbguidefine  would 
be  inappropriate.  We  have  determined 
the  most  similar  home  market 
merchandlBe  based  on  five  {diysical 
dimensions.  The  twenty  percent  cap  on 
differences  in  cost  serves  as  an  outer 
Umit  to  cost  ififfierences  between  the 
home  maricet  and  U.S.  modeL  See  our 
response  to  comment  1.  .    . 


Comment  74:  Nissan  opposes  the 
Department's  use  of  die  highest  margin 
of  another  company  as  best  information 
available.  Nissan  argues  that  since  it 
has  fully  cooperated  with  the 
Department  application  of  the  most 
punitive  dumping  margin  as  best 
information  available  would  not  be 
appropriate.  Nissan  contends  that  the 
Department  is  obligated  to  use  the  most 
accurate  information  as  best 
information  available.  Nissan  further 
argues  that  applying  the  highest  margin 
as  best  information  available  in  this 
proceeding  distorted  the  economic 
reaUty  of  die  transaction  and  therefore 
cannot  be  sustained  by  the  antidumping 
law.. 

Department's  Position:  Nissan  made 
certain  ombsions  in  its  response.  The 
Department  has  determined  that 
because  Nissan's  weighted-average 
margin  for  those  sales  with  adequate 
information  is  de  minimis,  use  of  that 
margin  on  the  sales  lacking  information 
would  reward  Nissan  for  an  inadequate 
response.  Therefore,  we  have  applied 
Koyo's  rate  to  the  sales  for  which 
Nissan  did  not  provide  adequate 
information. 

Comment  75:  Nissan  argues  that  the 
Department  overlooked  information 
(Minceming  additional  product 
dimensions  which  it  submitted  as  a 
supplement  to  its  questionnaire 
response. 

Department's  Position:  We  agree  and 
have  incorporated  the  supplemental 
information  into  our  analysis  for  the 
final  results  of  review. 

Comment  76:  Nissan  argues  that  the 
Department  should  establish  separate 
deposit  rates  for  each  of  its  corporate 
entities.  It  argues  that  estabUshing 
deposit  rates  for  each  of  Nissan's  three 
selling  companies  would  result  in  a 
more  accurate  antidumping  duty  deposit 
rate. 

Department's  Position:  The  cash 
deposit  requirements  are  estimates  of 
antidumping  duties.  The  actual  dumping 
margins  applicable  to  sales  by  each  of 
the  entities,  which  are  subsidiaries  of 
Nissan,  witll  be  reflected  in  final 
assessment  at  the  condusion  of  an 
administrative  review. 

Final  Resulb  of  the  Revbw 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  detennine  that  the  following 
maigins  exbt    i 


Msnuisclurar/wportsr 


Toyou 

NacM^ujikoaN 


^PV^V  ^vV^M^^W  ^^S  ■  ^PW^^^W  ^^W 

Mwgin 
(pwcant) 

Nippon  SaftoKX.. 

35.00 

Koyo  SMo 

52.17 
52.17 

3.29 

1.11 

'18.07 


*  No  shipfnsnts  (luring  ttw  period;  nMfQin  from  ths 
laat  raviaw  in  which  Itwra  were  thipnwntt. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directiy  to  the 
Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  tiie  Tariff  Act  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  on  entries  of  this  merchanclise 
from  these  firms.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  tapered  roller 
bearings  four  inches  or  less  in  outside 
diameter  and  certain  components 
thereof  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubUcation  of  this  notice. 

For  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  the  remaining  known  manufacturers 
and/or  exporters  not  covered  in  this 
review,  the  cash  deposit  will  continue  to 
be  at  the  rate  published  in  the  final 
results  of  the  last  administrative  review 
for  diese  firms  (49  FR  8976.  March  9, 
1984).  For  any  fixture  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  firist  shipments  occurred 
after  July  31. 1987.  and  who  is  unrelated 
to  any  previously  reviewed  firm,  a  cash 
deposit  of  52.17  percent  shall  be 
required. 

"Thb  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Ad  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  September  12. 1990. 
Maijoria  A.  Choriins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  90-22219  Filed  »-19-a0;  8:45  am] 
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[C-3S1-807] 

Initiation  of  CountorvaMng  Duty 
InvMUgatlon:  Silicon  Itotal  From  BrazU 

AOENCV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice.   . 


f.  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce  (the 
Department),  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Brazil  of 
silicon  metal,  (hereinafter  referred  t  as 
the  subject  merchandise),  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
silicon  metal  from  Brazil  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
October  9, 1990.  If  that  determination  is 
affirmative,  we  will  make  our 
preliminary  determination  on  or  before 
November  19, 1990. 

EFFECTIVE  DATE:  September  20, 1990. 

FON  FURTHER  INFOilMATION  CONTACT: 
Ross  Cotjanle  or  Carole  Showers,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230: 
telephone:  (202)  377-3534  and  (202)  377- 
3217,  respectively. 

SUPPLEMENTARY  INFORMATION: 

ThePedtimi 

On  August  24, 1990,  we  received  a 
petition  in  proper  form  filed  by 
American  Alloys,  Inc.,  Globe 
Metallurgical,  Inc.,  Silicon  Metaltech 
Inc.,  and  SiMETCO,  Inc.,  on  behalf  of 
the  U.S.  industry  producing  siUcon 
metal.  On  September  7, 1990,  we 
received  additional  information  fit)m 
petitioners  supplementing  their  original 
countervailing  duty  petition.  In 
compliance  with  the  filing  requirements 
of  §  355.12  of  die  Department's 
regulations  (19  CFR  355.12),  petitioners 
allege  that  manufacturers,  producers, 
and  exporters  of  silicon  metal  in  Brazil 
receive  subsidies  within  the  meaning  of 
section  701  of  die  Tariff  Act  of  1930.  as 
amended  (the  Act).  Petitioners  also 
allege  that  "critical  circumstances"  exist 
within  the  meaning  of  section  703(e)  of 
the  Act,  with  respect  to  imports  of 
silicon  metal  from  Brazil. 

Since  Brazil  is  a  "country  under  die 
Agreement"  within  the  meaning  of 
section  701(b)  of  die  Act  tide  VII  of  die 
Act  appUes  to  this  investigation,  and  die 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
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Brazil  materially  infere.  or  ttreaten 
material  m|aiy  to.  te  U.S.  indu^. 

Petitioneis  have  stated  that  they  have 
standing  to  file  the  petitiaa  became  they 
are  an  interested  party,  as  defined  toider 
section  771(i^C)  of  the  Act  and  becanse 
they  have  filed  the  petition  en  behalf  of 
the  U.S.  industry  produdng  the  product 
that  is  subject  to  this  investigation.  If 
any  interested  party,  as  desatt)ed  under 
paragraphs  (C).  (D).  (E).  or  (F)  of  section 
771(9)  of  the  Act .  wisliies  to  register 
suiiiMrt  for,  or  opposition  to.  tUs 
petition,  please  file  writtm  notification 
with  the  Assistant  Secretary  for  Imptxt 
AdministFation. 

Initiatiaa  <rf  investigation 

Under  section  702(c]  of  the  Act.  we 
must  determine  whether  to  initiate  a 
coimtervailiitg  duty  proceeding  within  20 
days  after  a  petition  is  filed.  Section 
702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  eleownts 
necessary  for  the  iaipositioB  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  informati<m  reasonably 
availaUe  to  the  petitioner  supporting  the 
allegations.  We  have  examined  the 
petition  on  silicon  metal  from  Brazil  and 
have  found  that  most  of  the  pro-ams 
alleged  in  the  petition  meet  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whedier 
Brazilian  manufacturers,  producers,  or 
exporters  of  silicon  metal  receive 
subsidies.  However,  we  are  not 
initiating  an  kivestigation  on  certain 
alleged  programs  because  petitioners 
failed  to  provide  supporting 
documentation  for  their  altegations  or 
the  alleged  programs  were  determined 
to  be  not  countervailable  in  previous 
investigations.  See  Fiaal  Affirmative 
Countervailing  Duty  Detennination: 
Certain  Carbon  St^  Products  From 
Brazil  (49  FR  1798a  April  26. 1984]  and 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wheels  From 
Bmzil  (54  FR  15523.  April  la  1989).  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally. 
we  will  make  oiu*  preliminary 
determination  on  or  before  November 
19, 1990. 

Scope  of  Investigatioa 

The  merchandise  covered  by  this 
investigation  is  sthcon  sMtal  contcunkig 
at  least  98.00  bat  less  than  90L09  percent 
of  sihooo  by  weight  The  sabfect 
merchandise  is  Med  priraariiy  as  an 
alloying  agent  for  ahmnnam  and  in  die 


chsBical  industry  as  a  preomor  to 
siHcons.  Sihcon  metal  is  currently 
provided  for  in  subheadings  2804.60.10 
and  2804.68.50  of  the  Harmonized  Tariff 
Schedule  (HTS)  as  a  chemical  iModoct. 
but  is  coflunoaly  referred  to  as  a  metal 
Semicondoctor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  oi  silicon  and  provided  for 
in  subheading  2804,61.00  of  the  HTS)  is 
not  subject  to  this  investigatioa.  The 
HTS  item  numbers  are  provided  for 
convenience  and  U.S.  CostcHns  Service 
purposes.  The  written  descrqition 
remains  dispositive. 

AflegattoBS  of  Subsines 

Section  70Z(b)  of  the  Act  requires  the 
Department  to  initiate  a  coontervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 
industry  that  (1)  alleges  the  elemraits 
necessary  for  the  impositioo  of  a  duty 
under  section  701(a)  aid  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting  this 
allegations.  The  elements  the 
Department  considers  when  analyzing 
the  sufficiency  of  a  domestic  subsidy 
allegatton  consist  of  the  following:  (1) 
Specificity  (i.e^  the  program  is  limited  to 
a  ^>ecific  enterprise  or  industry  or  group 
of  enterprises  or  industries);  and  (2) 
provisfon  of  a  countervailable  benefit 
To  determine  the  sufficiency  of  tm 
export  subsidy  aUegatico.  the 
Department  considers  the  following:  (1) 
Receipt  of  benefits  contingent  iq;>on 
export  performance;  and  (2)  provision  of 
a  countervailable  benefit 

Petitioners  list  a  number  of  practices 
by  the  Government  of  ftnzil  which 
allegedly  confer  subsidies  cm 
manufacturers,  producers,  or  exporters 
of  silicon  metel.  Based  on  our  analysis 
of  petitioners'  subsidy  allegations,  we 
have  determined  the  following: 

L  Piuguns  To  Be  Investigated 

For  the  programs  listed  below,  the 
requirements  of  sections  701(a)  and 
702(b)  of  the  Act  were  fulfilled  in  the 
petition. 

A.  Income  Tax  Exemption  for  Export 
Earnings 

B.  Preferential  Working  Capital 
Financing  for  Exports  Provided  by  the 
Department  of  Foreign  Commerce  of 
the  Central  Bank  of  Brazil  (CACEXJ 

C.  Benefits  Provided  by  the  Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs  (BBPIEX) 

D.  Export  Financing  Provided  by  the 
Fundo  de  Fioandamento  a 
Exportacao  (FINEX)  (Resolution  68 
and  509  of  the  Conselho  Naciooal  do 
Comercio  Exterior  (CONCEX) 


E.  Financing  for  the  Storage  of 
Merchamtise  Destined  for  Export 
(Resolution  330  of  the  Central  Bank  of 
Brazil) 

F.  Export  Production  Financing 
Provided  Under  the  Prt^rama  de 
Financiamento  a  Producao  para  a 
Exportacao  (PROEX)  (Resolutions  882 
and  883  of  the  Monetary  Finance 
Council) 

G.  Provision  of  Electricity  at 
Preferential  Rates  to  Silicon  Metal 
Producers  Located  in  Mirua  Cerais 

n.  Programs  Not  To  Be  Investigated 

For  the  programs  listed  bdow,  die 
requirements  of  section  701(a)  of  the  Act 
were  not  folfilled  in  the  petition. 

A.  National  Bank  for  Economic  and 
Social  Development  (BNDES)  Loans 

Petitioners  allege  that  at  least  me 
Brazihan  producer  of  silicon  metal  has 
received  a  government  sobsidy  in  the 
form  of  BNDES  financing  for  the 
purchase  of  ciyutal  equipment  Further, 
petitioners  all^  that  this  financing  is 
provided  at  below-niarket  rates  and  is 
limited  only  to  a  specific  enterprise  or 
industry  or  group  thereof.  In  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Carbon  Steel 
Products  Fivm  Brazil  [WFR 17980,  AprH 
26, 1984),  we  deteimined  that  the 
provision  of  BNDES  loans  was  not 
limited  to  a  specific  enterprise  at 
industry  or  group  of  entenmses  or 
industries.  Absent  the  provision  of  new 
evidence,  or  an  allegation  of  change 
circumstances,  we  have  no  basis  upon 
which  to  re-initiate  an  investigation  of 
BNDES  financing. 

B.  CIC-OPCRE  6-2-6  (aC-CREGE  14- 
W 

Petitioners  allege  that  short-term 
loans  are  being  provided  to  exporters  at 
preferential  rates  for  export  financing, 
contingent  on  mainteining  on  deposit  a 
minimum  level  of  foreign  exchange.  In 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wheels  From 
Brazil  (54  FR  15523,  April  18. 1989),  we 
steted  that  these  loans  are  no  longer 
preferential.  Absent  the  provision  of 
new  evidence,  or  an  allegation  of 
changed  ciromistances,  we  have  no 
basis  upon  which  to  re-initiate  an 
investigation  of  CIC-OPCRE  B-2r% 
(CIC-CREGE14-U). 

C.  Release  of  Certain  Contractual 
Obligations  and  Reduction  in 
Compahory  Loans  to  the  Goveroment- 
Owned  Power  Company.  ELETROBRAS 

Petitioners  allege  that  the  govemment- 
owned  power  company,  ELCTRCMRAS. 
has  released  silicon  metel  producers 


from  aO  or  part  of  their  obligations     < 
imder  the  take-w-pay  contracts  through 
which  these  companies  obtein  powo'. 
Additionally,  petitioners  allege  that 
ELETROBRAS  provided  one  company  in 
Minas  Gerais  state.  Rima 
Eletrometalurgica  SA,  with  a  reduction 
in  the  amount  di  its  compulsory  loans. 
Because  petitfooers  failed  to  provide 
any  docinnentation  reasonably 
available  to  them  to  suiqiort  ^ir 
allegations,  we  have  no  basis  upon 
which  to  initiate  an  investigati<»  of  this 
program. 

ITC  Notificatioai 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  sction  and  to 
provide  it  with  die  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  ncm-i>roprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
Department's  files,  provided  the  ITC 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  oedet.  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration,! 

FirifaaiBafy  Detefninatkia  by  rrC 

The  ITC  will  determine  by  October  9, 
1990,  whether  there  is  a  resonable 
indication  that  imports  of  silicon  metal 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  its 
determinatran  is  negative,  this 
investigation  will  be  terminated; 
otherwise,  this  Investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  702(cK^  of  the  Act. 

Dated  September  13,  IQOa 
Maijotia  A.  Chotiias, 
Acting  Auistaat  Secretary  for  Import 
AdmirustraUoB. 

[FR  Doc  80-223M  Filed  9-l»-«0;  lfc4S  am) 
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Viscosa  Rayon  Staple  FRmt  From 
Swaden;  Final  Results  of 

I  Duty  AdnUnistrativs 
Review 


r.  Intematfona)  Trade 

Administration/Import  Adrainistratian. 
Department  of  Commerce. 

action:  Notice  of  finel  resuhs  of 
oount«vailuig  duty  administretive 
review. 


SUMMARV:  On  July  13, 1990,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Sweden.  We  have  now  completed  that 
review  and  determine  the  net  sobsidy 
during  the  period  )anaary  1, 1968 
through  Deconber  31, 1988  to  be  1066 
percent  ad  valorem. 
■mcnvE  DATES:  Septonber  20i  1980. 

FOR  RiniHKR  MRMMATION  CONTACT: 

Britt  Doughtie  or  Maria  MacKay.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2788. 
SUPPl£MENTAIIV  mFORMATION: 

Background 

On  July  13. 1990.  the  Department  of 
Commerce  (die  Department)  published 
in  the  Federal  Register  (55  FR  28800}  die 
preliminary  results  of  its  administrative 
review  of  die  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Swedi>n  (44  FR  28319;  May  15, 1979).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
widi  section  751  of  die' Tariff  Act  of 
1930,  as  amended  (die  Tariff  Act). 


percent  ad  valorem  during  the  p«iod 
January  1, 1088  Ihrou^  December  31, 
1988. 

Therefore,  die  Department  will 
instruct  the  Costoeu  Service  to  assess 
countervailing  duties  of  HUM  percent  oC 
the  f^i-b.  invoice  price  on  all  shipnoits 
of  this  merchandise  exported  on  or  after 
January  1, 1988  and  on  or  before 
December  31, 1988. 

Purdier.  the  Department  will  instruct 
the  Customs  Service  to  collect  s  cash 
deposit  of  estimated  countervaiHng 
duties  of  lOiOe  percent  of  die  f.o.b. 
invoice  price  on  sll  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  conswoptton  on  or 
after  the  date  of  puUicetion  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administretive 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  ie75(BMl)) 
and  19  CFR  355.22. 

Dated:  September  13, 1990. 
Marjorie  A.  Caiafliis, 
Acting  Assistoot  Secretary  for  Iinpoit 
Admiaistratiia. 
[FR  Doc.  90-;a330  Filed  •-19-W;  k«5  MB) 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Swedish  regular  viscose 
rayon  steple  fiber  and  high-wet  modulus 
(modal)  viscose  rayon  staple  fiber. 
During  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  309.4320  and  309.4325  of  die 
Tariff  Schedules  of  the  United  States 
Annoteted  (T^SA).  This  merchandise 
is  correndy  classifiable  under  item 
number  5504.10.0000  of  the  HaroKHiized 
Tariff  Schedule  (HTS).  The  TSUS  and 
HTS  item  numbera  are  provided  fw 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1986  dirough  Deconber  31, 1988  and 
three  programs:  (1)  Loans/Grante  for 
Plant  Creation;  (2)  Elderly  Employment 
C(Mnpensation  Program;  and  (3)  Grant 
for  Manpowfer  Redoctioa  The  only 
known  Swedish  exporier  of  this 
merchandise  to  the  United  States  during 
the  review  period  was  Svenska  Rayon 
AB. 

Analysis  of  Commento  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Resuhs  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  10il6 
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Export  Trade  Csrtlflcals  of  Rovlsaf 

AOENCy:  International  Trade 

Administration,  Department  of 

Commerce. 

action:  Notice  of  application. 


:  The  Office  of  E^qwrt  Trading 

Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  (^ 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  niRTMBI  smMMIATION  contact: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202/377-6131. 
This  is  not  s  toll-free  number. 

SUPMfMBfTARV  WW0RMAT10N.  Title  ID 

of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  suUiorires  die 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
govemmnit  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  die  export  conduct  specified  in  Ae 
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Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  32S.6(a)  require  the 
Secretary  to  pubUsh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summari2ing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  pculies  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  AHairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  180CMi.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  firom  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
00014."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant  American  Textile  Export 
Company,  Inc.  ("AMTEC),  P.O.  Box  60. 
Gastonia,  North  Carolina  28053. 

Contact  Jim  Conner,  Secretary. 

Telephone:  (704)  824-7803. 

Application  No.:  90-00014. 

Date  Deemed  Submitted:  September  7, 
1990. 

Members  (in  addition  to  applicant): 
Artee  Industries,  Inc.;  The  Borden 
Manufacturing  Co.;  Fashion  Spun 
(Brodnax);  Carolina  Mills,  Inc.;  Cheraw 
Yam  Mills,  Inc.;  Cross  Mills,  Inc.;  Dixie 
Yams,  Inc.;  Dominion  Yam  Corporation: 
Doran  Textiles,  Inc.;  Elk  Yam  Mills; 
Glen  Raven  Mills,  Inc.;  Graniteville 
Trading  Company;  Grover  Industries; 
Hadley-Peoples  Mfg.  Co.;  Harriet  ft 
Henderson  Yams,  Inc.;  {ones 
Companies,  Ltd;  The  Kent 
Manufacturing  Co.;  Kindley  Yams,  Inc.; 
LaFar  Industries;  Little  Cotton 
Manufacturing  Co.;  North  Carolina 
Spinning  Mills;  Parkdale  Mills,  Inc; 
Pioneer  Yam  Mills,  Inc.;  SCT  Yams,  Ina; 
Shuford  Mills,  Ina;  Spray  Cotton  Mills; 
RJ.  Stowe  Mills,  Inc.;  Stowe-Pharr 
Mills;  Swift  Spinning  Mills;  Thomaston 
Mills;  Trio  Manufacturing  Co^  Tultex 
Yams;  United  Merchants  Sales;  Vintage 
Yams;  Waverly  Mills,  Inc.;  Wehadkee 
Yam  Mills;  and  Wiscassett  Mills 
Company. 

Export  Trade 

1.  Products 

Products  of  the  textile  industry, 
including  but  not  limited  to,  spun  yam- 
(SIC  2281),  textured  filament  yam  (SIC 


2282).  thread  (SIC  2284).  cordage  and 
twine  (SIC  2298).  and  dyed  yam  (»C 
2280). 

2.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products) 

Technical  service,  international 
research,  marketing  and  trade 
promotion,  trade  show  participation, 
insurance,  legal  assistance, 
transportation,  trade  documentation  and 
fieight  forwarding,  communication  and 
processing  of  export  orders, 
warehousing,  foreign  exchange, 
financing,  and  taking  title  to  goods. 

Export  Markets 

The  Export  Maricets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
,  of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  AMTEC  in  cooperation  with  its 
members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  of  Products 
and/or  Services  in  Export  Markets  and 
allocate  sales  resulting  from  such 
arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and/or  Services  by  the 
Members  in  Export  Markets,  with  each 
Member  being  free  to  deviate  from  such 
prices  by  whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  interface  specifications  and 
engineering  requirements  demanded  by 
specific  potential  customers  for  Products 
in  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell,  Products  and/or  Services 
is  Export  Markets; 

e.  Provide  and/or  jointly  negotiate  for 
and  purchase  from  Suppliers  Export 
Trade  Facilitation  Services  for 
Members; 

f.  SoUcit  non-Member  Suppliers  (a)  to 
sell  their  Products  and/or  Services  or  (b) 
to  offer  their  Export  Trade  Facilitation 
Services,  throu^  the  certified  activities 
of  AMTEC  and/or  its  Members; 

g.  Coordinate  with  respect  to  the  sales 
and  servicing  of  Products  in  Export 
Markets; 

h.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets;  and 

i.  Bring  together  from  time  to  time 
groups  of  Members  to  discuss  how  to 
fulfill  the  technical  Products,  Service, 
and/or  Technology  requirements  of 


specific  export  customers  or  Export 
Markets. 

2.  AMTEC  and/or  its  Members  may 
enter  into  agreements  wherein  AMTEC 
and/or  one  or  more  Members  agree  to 
act  in  certain  countries  or  markets  as 
the  Member's  exclusive  or  non-exchisive 
Export  Intermediary  for  Products  and/or 
Services  in  that  country  or  mariceL  In 
such  agreements.  Members  may  agree  (i) 
that  they  will  export  for  sale  in  the 
relevant  country  or  market  only  through 
AMTEC  acting  as  exclusive  Export 
Intermediary,  and/or  (ii)  that  they  will 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 

3.  AMTEC  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  about  sales  and 
marketing  efforts,  activities  and 
opportunities  for  sales  of  Products  and 
Services,  selling  strategies,  prices  and 
pricing,  projected  demands,  customary 
terms  of  sale,  customer  specifications, 
and  the  types  of  Products  and/or 
Services  available  fiom  competitors  in 
Export  Markets: 

c.  Information  about  export  prices, 
quality  and  quantity,  sources,  available 
capacity  to  produce,  and  delivery  dates 
of  Products  available  from  Members  of 
export;  provided,  however,  that 
exchanges  of  information  and 
discussions  as  to  Induct  quantity, 
source,  available  capacity  to  produce, 
and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only 
and  shall  relate  solely  to  Products 
intended  for  or  available  for  export: 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  AMTEC  and  its  Members. 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
dociunentation.  financing,  customs 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  of  Products  and/or  Services  in 
Export  Markets;  and 

h.  Information  about  AMTEC  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 


networks  established  by  AMTEC  or  its 

Members  in  Export  Markets,  and  prior 
export  sales  by  Members,  such  as 
export  price  iniormatioa 

4.  AMTEC  may  provide  its  Members 
or  other  non-Member  Suppliers  the 
benefit  of  any  Export  Trade  Facilitation 
Service  to  facilitate  the  export  of 
Products  and/or  Services  to  Export 
Markets.  This  may  be  accomplished  by 
AMTEC  itself,  or  by  agreement  with 
Members  or  other  parties. 

5.  AMTEC  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (such  as  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(such  as  prices  and/or  costs).  If  such 
individual  Member  elects  to  respond,  it 
shall  respond  directly  to  the  requesting 
foreign  government  or  its  agent  with 
respect  to  such  information. 

6.  AMTEC  and/or  its  Members  may 
refuse  to  provide  Export  Trade 
Facilitation  Services  or  participation  in 
the  Export-Trade,  Export  Activities  and 
Methods  of  Operation  tq  non-Members. 

7.  AMTEC  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through  six 
above. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  Imiker  for  the  sale  of  Products  and/or 
Services  in  Export  Markets,  or  who 
performs  similar  functions,  including 
providing  or  arranging  for  the  provision 
of  Export  Trade  Facilitation  Services. 

2.  Member  means  those  companies  of 
AMTEC  listed  as  Members  in  tfie 
proposed  Certificate,  which  is 
incorporated  herein  by  reference,  and 
those  member  companies  of  AMTEC 
subsequently  incorporated  in  the 
proposed  Certificate  pursuant  to  the 
amendment  procedures  set  forth  below. 

New  AMTEC  and  current  AMTEC 
Members  not  listed  in  the  proposed 
Certificate,  njay  be  incorporated  in  the 
proposed  Certincate  through  an 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Secretary  of 
Commerce  aad  the  Attorney  General 
identifying  the  AMTEC  member  that 
desires  to  become  a  member  under  this 
Certificate  pursuant  to  the  abbreviated 
amendment  procedure,  and  certifying  for 
each  such  AMTEC  member  the  number 
of  its  employees.  Notice  of  the  member 
so  identified  ahall  be  published  in  the 
Federal  Registet.  However,  AMTEC  may 
withdraw  one  or  more  individual 


members  from  the  application  for  the 
abbreviated  amendoMnt.  If  30  days  or 
more  following  publicatiaii  in  the 
Federal  Regisler,  the  Secretary  of 
Commerce,  with  the  concurrence  of 
the  Attorney  General,  determines  that 
the  incorporation  in  the  Certificate  of 
these  members  through  the  abbreviated 
amendment  procedure  is  consistent  with 
the  standards  of  the  Act,  the  Secretary 
of  Commerce  shall  amend  the 
Certificate  of  Review  to  incorporate 
such  members,  effective  as  of  the  date 
on  which  die  application  for  amendment 
is  deemed  submitted.  If  the  Secretary  of 
Commerce  does  not  within  60  days  of 
publication  in  the  Federal  Register  so 
amend  the  Certificate  of  Review,  such 
amendment  must  be  sought  through  the 
non-abbreviated  amendment  procediuw. 

3.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product 
Service,  Technology,  and/or  Export 
Trade  Facilitation  Services. 

Dated:  September  17, 1990. 
George  Muller, 

Director.  Office  of  Export  Trading.  Company 
Affairs. 
[FR  Doc  90-22315  Filed  9-19-80;  8:45  ami 
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Short  Suppty  Review:  Certain 
Continuoua  Cast  Steel  Slabs 

agency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  short-supply  review 

and  request  for  comments;  certain 

continuous  cast  steel  slabs. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  annnounces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  125,000  net  tons 
of  certain  continuous  cast  steel  slabs  for 
the  fourth  quarter  of  1990  under  Article  8 
of  the  U.S.-EC  steel  arrangem«it. 
SHORT-SUPPtY  REVIEW  NUMBER:  22. 
SUPPLEMBTTARV  NHFORMATIOM;  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat 
1886  (1989)  ("the  Act"),  and  {  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Regulations,  published  in  the 
Federal  Register  cm  January  12. 1990. 55 
FR  1348  ("Commerce's  Short-Supply 
Regulations"),  the  Secretary  hereby 
announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  continuous  cast  steel 
slabs  for  use  in  the  manufacture  of  hot- 
rolled  coils,  plate  coils  and  ctit-to-length 
plate.  On  September  12, 1990,  the 
Secretary  received  an  adequate  petition 
from  Tuscaloosa  Steel  Corp. 


("Tuscaloosa  Steel")  requesting  a  Aort- 
eupply  allowance  for  125.000  net  tons  of 
this  product  during  the  fourth  quarter  of 
1900  under  Article  8  of  Arrangement 
Between  the  European  Coal  and  Steel 
Community  and  the  European  Economic 
Community,  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Prodoct*. 

The  requested  material  meets  the 
following  specifications: 

Dimensions 

Cuage:  8  inches-lO  inches. 

Width:  GO  inches-4ess  than  84  inches. 

Length:  240  inches-384  inches. 

Tolerances 

Thickness:  ±aiO  indi. 

Width:  -f  0750  incb-a500  indk 

Length:  -f0X»%-1.0%. 

Flatness:  =1.0%  bow  maximum. 

Camber  ^  length  maximum. 

Weight  ±  2i)%  ordered  weight  with 

actual  weight  {Movided. 
Taper  Maximum  1.0  inch  in  384  inches 

(slab  must  be  dimensionally  within 

ordered  width  including  width 

tirferances). 
VVec^e.' Maximum  ai87  inch. 

Chemical  Composition 

C— a09%to0.13%. 

MN— aao%  to  1.10%. 

P— 0X)30%  maximum. 
S — 0.020%  maximum. 

SI— 0.15%  to  a3o%. 

AI^-QD20%  to  0.066%. 
N2— Ol010%  maximum. 
Residuals  ai2%  maximum. 

Certified  chemical  test  reports  are 
required  per  heat. 

Quality 

Continuous  cast  process. 

Fully  conditioned  for  rolling  to  hot-roll 

product 
Hand  conditioning  is  permissible. 
Torch  cutting  to  length  (1/4  inch  to  3/8 

inch  maximum  dross  allowable). 

Identification 

Each  slab  must  be  identified  with  a 
heat  number,  slab  number,  and 
Tuscaloosa  Steel  order  number 
(complete  heat  traceabibty  is  required). 

Miscellaneous 

Supplier  is  required  to  provide  e 
quality  slab  capable  of  meeting  AH. 
ASTM,  or  similar  product  specifications 
without  further  inspection  cw 
conditioning.  Slab  supplier  will  be 
expected  to  utilize  statistical  process 
control  procedures  to  insure  quality  and 
any  non-conforming  quality  condition 
traceable  to  slab  quaUty  is  considered 
for  the  account  of  the  slab  producer. 
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Section  4(b)(4)(B)(ii)  of  the  Act  and 
i  357.106(b)(2)  of  Commerce's  ^lort- 
Supply  Regulations  require  the 
Secretary  to  make  a  determination  with 
respect  to  a  short-supply  petition  not 
later  thay  the  30th  day  after  the  petition 
is  filed,  unless  the  Secretary  finds  that 
one  of  the  following  conditions  exist  (1) 
The  raw  steelmaking  capacity  utilization 
in  die  United  States  equals  or  exceeds 
90  percent;  (2)  the  importation  of 
additional  quantities  of  the  requested 
steel  product  was  authorized  by  the 
Secretary  during  each  of  the  two 
immediately  preceding  years;  or  (3)  the 
requested  steel  product  is  not  produced 
in  the  linked  States.  The  Secretary  finds 
that  none  of  these  conditions  exist  with 
respect  to  the  requested  product  and 
therefore,  the  Secretary  will  determine 
whether  this  product  is  in  short  supply 
not  later  than  October  12. 1990. 
COI— MTB.  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than 
September  27, 1990  to  the  Secretary  of 
Commerce.  Attention:  Import 
Administration,  room  786i9,  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington.  DC  2023a  Interested 
parties  may  file  repUes  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  September  27, 
1990.  All  documents  submitted  to  the 
Secretary  shaU  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereot  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  direcdy 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  Uie  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-si^iply 
review  number. 

RM  RMTNn  MFONMATION  CONTACTT   . 

Sally  A.  Craig  or  Richard  6.  Weible. 
Office  of  Agreements  Compliance, 


Import  Administration.  U.S.  Department 
of  Commerce,  room  7860.  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230,  (202)  377-^65  or 
(202)  377-0159. 
Eric  L  Gaifiokel.       ^ 

Astistant  Secretary  for  Import 

Administration. 

[FR  Doc.  90-22335  Filed  9-19-W;  8:45  am] 
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National  Instituta  of  Standarda  and 
Tachndogy 

IDocfcst  Na  900631-0231] 

National  Vohintary  Laboratory      . 
AccradHation  Program 

AQENCV:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTWN:  List  of  Laboratories  Accredited 
for  Airborne  Asbestos  Analysis  by  TEM 
as  of  July  3a  1900. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  publication  of  a  listing  of 
laboratories  accredited  to  perform 
airborne  asbestos  analysis  by  TEM  as  of 
July  30. 1990.  The  testing  laboratories 
receiving  the  accreditation  are 
competent  to  perform  airborne  asbestos 
analysis  in  accordance  with  40  CFR  part 
763  (10-30-87  edition)  subpart  E, 
appendix  A  or  the  current  U.S. 
Environmental  Protection  Agency 
method  for  the  analysis  of  airborne 
asbestos  by  transmission  electron 
microscopy. 

To  obtain  copies,  write  to  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP).  National  bistitute  of 
Standards  and  Technology.  Building  411. 
Room  A124.  Gaithersburg,  MD  20699. 
Mease  include  a  self-addressed  mailing 
label. 

fOH  nmTHCII  INFORMA-rKNI  CONTACT: 

Nancy  M.  Trahey,  Chief.  Laboratory 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  (301)  97S-^IOia 

SUPfLCMENTAIIV  mformatwn:  This 

supplement  to  die  1990  NVLAP 
Directory  of  Accredited  Laboratories 
(NISTIR  90-4280)  is  published  pursuant 
to  7.6(b)  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  Procedures  (15  CFR  7.68(b)). 

Dated:  September  14, 199a 
lohnW.  Lyooi. 
Director. 

[FR  Doc.  90-22319  Filed  9-19-40;  8:45  am] 
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National  Ocaanie  and  Atmospharle 

a  Jill ImImIb ■liii .1 

AOiranisirauon. 

Waa^^  Pacific  Fiahary  Managamant 
CouncM;  Public  Matting 

AQENCV:  National  Marine  Fisheries 
Service, NOAA. Commerce.      ■.  ..•.  . 

The  Western  Pacific  Fishery 
Management  Council's  Bottomfish 
Advisory  Review  Board  (BARB),  will 
hold  a  public  meeting  on  September  20, 
1990,  bom  1:30  to  3:30  p.m.,  at  the 
Department  of  Land  and  Natilral 
Resources,  1151  Punchbowl  Street,  room 
322B,  Honolulu,  HI. 

The  BARB'S  meeting  agenda  items 
are:  (1)  Introduction  of  BARB  members 
and  review  of  BARB  functions:  (2)  first- 
year  review  of  the  Northwestern 
Hawaiian  Isiands  (NWHI)  Umited  entry 
program;  (3)  discussion  and 
identification  of  emergency  problems 
and  possible  solutions  within  the 
bottomfish  fishery,  and  continuing 
cooperative  efforts  with  the  Division  of 
Conservation  and  Resource 
Enforcement/Department  of  Aquatic 
Resources  (eIocXrE/DOAR):  (4)  the 
description  and  status  of  proposed 
regulations  regarding  observer 
requirements;  (5)  use  of  longline  gear  in 
the  NWHI  fishery  and  other 
developments;  (6)  requests  for  new  entry 
permits  into  the  Ho'omalu  Zone,  and  (7) 
discussion  of  other  agenda  items. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street  suite  1405.  Honolulu, 
HI  96813;  telephone:  (808)  523-1388. 

Dated:  September  14, 1990. 
David  S.  Cnstbi. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  90-22257  Filed  9-19-00;  8:45  am] 
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National  Tachnical  Information 
Sarvtca 

Notica  of  Proapacttva  Grant  of 
Exdualva  Patant  Ucanaa 

This  is  notice  in  accordance  with  35 
U.S.C  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
'  that  the  National  Technical  Information 
Service  (NTIS),  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  invention  embodied  in  U.S.  Patent 
AppUcation  Serial  Number  SN  7-^365.772 
"Monoclonal  Antibody  Against 
Complement  Regidatory  Protein,  sgp 
120"  to  Genpath  Therapeutics.  Inc, 


having  a  place  of  business  in  New  Yoric 
City,  NY  10017.  The  patent  rights  in  this 
invetion  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  Ucense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  is  related  to  providing  a 
monoclonal  antibody  which  specifically 
bind  to  complement  regulatory  plasma 
sailoglycoprotein  of  about  12Q  kDa 
(herein  referred  to  as  sgp  120).  A  method 
of  detecting  the  presence  of  sgp  120 
secreted  by  the  hybridoma,  a  ViX  for 
detecting  its  presence  and  a  method  for 
purification  of  Sgp  120  from  impiuities 
by  binding  with  antibody  and  recovering 
it  in  substantially  pure  form. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  Vol  54,  No.  242  (1989). 

biquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Girish  C. 
Barua,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield, 
VA  22151. 

Douglas  |.  Campion.    . 
Patent  Licensing  Specialist,  Center  far  the 
Utilization  of  Federal  Technology. 
I  FR  Doc.  90-22264  FUed  9-19-90;  8:45  am) 
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COMMiTTEC  FOR  THE 
IMPUMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Umita  for 
Certain  Cotton,  Wool,  Man-Mada  Fiber. 
Silk  Bland  and  Othar  VagatatMe  Fibar 
Taxtiiea  and  Textile  Producta 
Produced  or  Manufactured  in  tita 
Republic  of  Korea 

September  14, 1990. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVC  DATE:  September  17, 1990. 

FOR  RmTHBI  INRMMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  postedon  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-0041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

8UI*nJEMENTARV  INFOMMATION: 

Audiority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  Umits  for  certain 
categories  are  being  increased, 
variously,  for  swing,  carryover  and> 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tmiff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  54  FR  50797.  published  on 
December  11, 1989).  Also  see  55  FR  1706. 
published  on  January  18,  IQOOi 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Dated;  September  17, 1990. 

Auggia  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  tlw  Implementiitiao  of  Textile 
Agreements 

September  14, 1990. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  11, 1990  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  This  directive  concerns  imports 
into  the  United  States  of  certain  cotton,  wool, 
man-made  fitter,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  period  which 
began  on  January  1, 1990  and  extends  throu^ 
December  31. 199a 

Effective  on  September  17, 1990,  you  are 
directed  to  amend  the  directive  of  January  11, 
1990  to  include  adjusted  limits  for  the 
following  categories,  in  accordance  with  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea: 


Crtegoiy 

/»<»i«ted  twtve^iwnlh  «rmt  ■ 

Sublevaiin 

Group): 

200 

403,300  lutograms. 

611 

3,270,000  square  meters. 

626/626/627/ 

13,952.000  square  melsrs. 

628/629. 

CMegory 

AdMM  «Miw»4mnt(  IM  > 

Subiaveisin 

Group  II: 

338/339 

1,080,000  dozm 

347/348 

390,600  dozen 

436 

35,138  <ftOB0n. 

444  „- 

53.788  numbers. 

448 

35,363  doaan. 

633/634/635..- 

1.375.879  dozart  of  wNch  nol 

mora    «wn    150,000    dozen 

shril  be  m  CMegory  633  and 

not  more  ttian  681,360  dozan 

siMl  be  m  Category  635 

638/639 „.. 

5.356.000  dozen. 

641  __. 

1,066.776  dozen  ol  which  nol 

mora  Swn  37,730  doean  shal 

beinCalegory64l-Y* 

647/648 

1,300,227  dozan. 

65S-M  • 

1.255,857  kaogrwna. 

Subtevelin 

Group  Ul 

835  __ - 

30,023  dozen 

'TtHiimMe 
any  imports 

■Category 
6204.23.0050, 
6206.40.3025. 

■Cat< 
6502.00.i 
6505.90.5060, 
6505.90.8060. 


have  nol  been  ad^M  to  account  for 
after  December  31. 1989. 
641-Y:       only       HTS       numbers 
6204.29.2030,     6206.40J010    and 

669-H:       only       HTS       numbers 

6504.00.0015,         6504J)0.80eO. 

6505.90.6060,    6605.907060    and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  witliin  the  foreign  affairs 
exception  to  the  rulemaiung  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Imphmentotion 
of  Textile  Agreements. 
(FR  Doc.  90-22283  Filed  9-19-flO;  8.-45  am) 

ICO0KK1»«n-« 


DEPARTMENT  OF  DEFENSE 


Offlc*  of  tho  Socrvtary  of  Dofenao 
DIA  Advisory  Board  INeetinga 

AOENCV:  Defense  Intelligence  Agency 
Advisory  Board,  Department  of  Defense. 

action:  fjotice  of  cancellation  of  closed 
meetings. 


SMNMllv:  Notice  is  hereby  given  diat 
the  closed  meeting  of  die  DIA  Advisory 
Board's  Low-Intensity  Conflict  Panel 
scheduled  for  September  11, 1990. 
announced  in  the  Federal  Register  on 
Tuesday.  August  21, 1990.  Page  34048. 
Volume  55,  has  been  cancelled. 

FOR  FURTHCR  mTOMIATION  CONTACT 

Lieutenant  Colonel  John  G.  Sutay. 
USAF,  Chief,  DIA  Advisory  Board 
Office,  Washington.  DC  2034O>1328 
(202/373-4930). 


/  VoL  56.  N0.1W  /  TfciMwiay.  Se|itember  2^  M80  /  Notices 


Fedwal  Regbtar  /  Vol.  55.  No.  183  /  Thursday.  September  20.  1990  /  NoticM  38737 


Malt  Tliia  ^*~"— ^"^  was  received  at  the 
ofBcerflli>gii^—fagMte  OB  September 
17.199a 

L.M.  Bymmi. 

Alternative  OSDPMuvfKegister,  Liaison 
Officer,  Department  of  Defense.- 

Dated-  Septaabei  7.  M80. 
[FR  Doc  90-223M  Pilid  9-19-901  &.4&a^ 


TlwJoial  SMt  JaM  Strategic  Target 
Planning  Saa«(J8TPS).  SctanMfc 


;  foint  SfrategTc  Target  Planning 
Staff.  Department  of  Defense. 

action:  Notice  of  Ctosed  Meeting. 

9UMMAWY.  The  Dvectar  of  Strate^c 

taT^er  r  laiiiiinj^  ncfv  sf.iieuuieu  n  uciscu 

meeting  of  tfte  Sdentifk:  Advisory 

CKwp. 

DATCS;  The  meeting  will  be  held  on  31 

October  awl  1  November  19901 


I  The  BweUng  wiB  be  held  at 
Offutt  AFE  Nebraska. 
RM  HMTHER  MrOfWIATION  CONTACT: 
The  )oint  Straiegic  Target  Planning 
Staff,  Scienlifit  Advisory  &oup,  Offbtt 
AFB.  Nefarasfcaeeiia 

SUaaUMDITAflT  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss 
strategic  issues  which  relate  to  the 
development  of  the  Single  Inteiyaled 
Operatioaa!  Plan  (SlOP).  Ftri) 
development  of  the  topics  will  reqoire 
discatsMM  of  arfeimatioB  cJaswfied  TOP 
SECRET  in  accordance  with  Executive 
Order  12356,  2  April  1982.  Access  to  this 
mrormation  mmt  be  strictly  limited  to 
personnel  having  requisite  security 
clearances  and  specific  need-to4inow. 
Unauthorized  disclosure  of  the 
informatiaB  to  be  discuseed  at  the  SAC 
meeting  could  have  excxeptionally 
grave  impact  upon  national  defense. 
According,  tfie  meeting  wffl  be  closed 
in  accordance  with  5  U.S.C.  App  II  Para 
lOfd)  (197^  as  amended. 

HMedc  SeptenberT.  isoa 

Linda  M.  Bynum^ 

Alternate  OSB  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|FR  Doc  90-22345  Filed  »-l»-«(k  8:145  ami 


uvpvnfivnr  Or  mv  nBvy 


PtiotolyalaT 


'  Department  of  the  ^f8vy. 
action:  Intent  to  Grant  Exclusive  Patent 
License;  Advanced  Photolysis 
Technoh^y,  faic. 


:  The  DepartiBent  of  the  Havy 
iKtefcy  gives  natioe  of  it*  iaient  to  grant 
to  AdvaKsd  Hiatalysis  Tccfaiology. 
toe.,  a  leeocabke.  aonast^Babte. 
exclusive  license  to  practice  the 
Govemmeat-owaed  invention  described 
in  U.S.  Patent  No.  4,012,321.  "Oxidation 
of  Refractory  Organics  in  Aqueous 
Waste  Streams  by  Hydrogen  Peroxide 
or  Ultraviolet  Light,"  issued  March  15. 
1977. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  fife  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCflP),  Arlmgtofi. 
Virginia  2Z2I7-SIXia 
DATES:  September  20, 1990. 
FON  FUHTHeH  MFOmumON  COMTACT 
Mr.  R.  J.  EricksoD.  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCH^,  BOON.  Quincy  Street. 
Arlington.  Virginia  22217-5060, 
telephone  (202)  696-4001. 

Datedi  Aogast  12;  t990L 
lane  M.  Vifgs. 

LT.fAGC.  USNR.  Department  (^  the  Navj. 
Alternate  Fbderaf  Register  Liaison  Officer. 
|FR  Doc.  90-22266  Filed  9-19-90:  8:45  am] 
■lUJfIG  CODE  MKMK-* 


Patent  Licenses,  Eacluaiw;  Conoapt 
Development  ft  Comniercialization 
Corp. 

AGENCY:  The  Department  of  the  Navy. 

DOD. 

ACTMMC  faitent  to  Grant  Exckisive  Patent 

License:  Concept  Development  ft 

CoDHBociaiizakioB  Corp. 


:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  pant 
to  Concept  Development  ft  . 
Coauaetcializatioa  Carp,  a  revocable, 
nonassignabie.  exdaaive  license  to 
practice  the  GovenaneBt-awned 
invention  described  in  U.&  Patent  No. 
«.6S!^402,  "Mefhod  and  Apperatos  for 
Treefment  of  Hypothermia  by 
Electromagnetic  Energy.**  issued  August 
11, 1987. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  frtun  the  date 
of  this  notice  to  file  written  objections 
along  with  sapportiog  evidence,  if  any. 
Written  objectionB  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  [Code  OOCCIP),  Arlington. 
Virginia  22Z17-S000. 
DATES:  September  20, 1990. 
PON  FURTMEil  INFOfMIATION  CONTACT: 

Mr.  R.].  Erickson.  Staff  Patent  Attorney, 
Office  of  the  Qiier  of  Nava)  Research 
(Code  OOCCIP).  600  N.  Quincy  Street. 


Ariington.  Vifginia  222I7-5eOS. 
telephone  (20e)  en-4001. 

Dated:  August  12. 1990. 
lane  M.  Vivgs. 

Lt.iACC.USP».Dbpartnentofll»Navy. 
Altemate  FetkraJ  Register  Liaison  Officer. 
|FR  Doc  90-22287  Filed  »-)9-90c  ft4&ami 


DEPAfrrMENT  OF  EOUCATIOM 

Notico  of  Proposed  Information 

CoMicMon  I 


agency:  Department  of  Educatioa 
ACFMIN:  Notice  of  proposed  information 
coUectioo  requests. 

SUMMABY:  The  Director.  Office  of 
Infocmation  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Pa^ierwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
subout  coianMats  on  or  before  October 
22.190a 

ADORESSES:  Written  comaienls  shoutd 
be  addressed  to  tbe  Office  of 
lofonnation  and  Regulatory  Affairs 
Attention:  Den  dienok.  Desk  Officer. 
Department  of  Education,  Office  erf 
Management  and  Budget.  726  facksoa 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20603. 
Requests  for  copies  of  the  proposed 
informatitm  coUectioB  requests  shotdd 
be  addressed  to  fames  ODonneU. 
Department  of  Education.  400 Maryland 
Avenue.  SW..  room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURI'IMN  MFOmiATION  CONTACT! 
James  O'Donnell,  (202)  708-6174. 
SUPPt.EiiCNTARV  MFORMATiON:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3^  cequixes  that 
the  Office  of  Maiugement  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  ONffi  may  amend  or 
waive  the  reqoireiaent  for  pobltc 
coBsuHatioo  to  the  extent  that  pablic 
participation  in  the  approval  process 
would  defeat  the  parpoae  of  the 
infonnatioB  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform,  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Informatian  Resources  Management . 
publishca  this  notice  cootaiDing 
proposed  iniDnnatiaa  ooBectioo 
requests  prioe  to  aubnuasion  of  these 
requests  to  OMBl  Bacfa  propoeed 


information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
0MB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  horn  James 
O'Donnell  at  the  address  specified 
above.  |    ' 

Dated:  Sep«nber  14. 1990. 
James  O'DonntU, 

Acting  Director,  for  Office  of  Information 
Resources  Management. 

Office  Of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement 

Title:  Annual  Report  on  State  Agency 
Independent  Living  Rehabilitation 
Services  title  VII,  part  A. 

Frequency:  Annually. 

Affected  Public:  State  and  local 
governments. 

Reporting  Burden: 

Responses:  78. 

Burden  Hours:  780. 

■  Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  information  will  be  used 
to  analyze  and  evaluate  the 
Independent  Living  Rehabilitation 
services  ptovided  by  State  agencies 
funded  under  title  VIII,  part  A  of  the 
Rehabilitation  Act  as  amended. 

Office  of  Educational  Research  and 
Improvement 

7>pe  of  Review:  Revision. 

Title:  Teacher  Lists  for  Research  Panel 
for  the  Schools  and  Staffing  Survey. 

Frequency:  jOne  time  only. 

Affected  Public:  State  and  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions. 

Reporting  Burden: 

Responses:  2963. 

Burden  Hoars:  4505. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hoars:  0. 

Abstract-  This  form  will  be  used  by 
sample  schools  to  provide  the 
Department  with  a  list  of  teachers. 
The  Department  will  use  this  sample 
for  further  research  in  support  of  the 
Schools  aad  Staffing  Surveys. 

(FR  Doc  90-22224  Filed  9-19-00: 8:4S  amj 
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(CFDA  84.060A1 

Notics  Inviting  Applications  for  Now 
Awsrds  Undsr  tlM  Indian  Eduestlon 
Act  of  1988,  Subpsrt  1— Formula  Grant 
Program  for  Fiscsi  Year  1991 

Purpose:  Provides  grants  to  local 
educational  agencies  (LEAs)  and  certain 
schools  operated  by  Indian  tribes  and 
organizations  (Tribal  schools)  that 
received  funds  under  this  program  in 
fiscal  year  1988,  and,  if  sufficient  funds 
are  available,  as  determined  under  the 
Act,  to  schools  operated  by  the  Bureau 
of  Indian  Affairs  (BIA)  and  LEAs  and 
Tribal  schools  that  were  not  grantees  in 
fiscal  year  1988.  Supplementary  projects 
that  meet  the  special  educational  and 
culturally  related  academic  needs  of 
Indian  children  enrolled  in  the  applicant 
schools  are  supported. 

Deadline  for  Transmittal  of 
Applications:  December  3. 1990. 

Deadline  for  Intergovernmental 
Review:  February  4, 1991. 

Applications  Available:  October  5, 
1990. 

Available  Funds:  The  appropriation 
for  this  program  for  fiscal  year  1991  is 
expected  to  be  $53,556,000.  The  final 
appropriation  is  expected  to  be 
sufficient  to  fund  aU  applicants. 
Therefore,  we  encourage  all  eligible 
entities  to  apply,  including  those  entities 
who  were  not  grantees  under  this 
program  in  fiscal  year  1988. 

Estimated  Range  of  Awards:  $1,401  to 
$1,311,715. 

Estimated  Average  Size  of  Awards: 
$44,630 

Estimated  Number  of  Awards:  1,200. 

Note:  The  Depailment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  12  to  36  months. 

Applicable  Regulations:  (a)  The 
regulations  for  this  program  in  34  CFR 
parts  250  and  251;  and  (b)  the  Education 
Department  General  Adminisfrative 
Regulations  (EDGAR)  in  34  CFR  parts   ' 
75,  77,  78.  79,  80,  81,  82,  85,  and  86. 

For  Applications  or  Information 
Contact-  Division  of  Program 
Operations,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  2177,  Washington,  DC  20202-6335, 
telephone:  Eastern  Branch  Chief  at  (202) 
401-1926  (FTS  441-1926)  or  Western 
Branch  Chief  at  (202)  401-1907  (FTS  441- 
1907). 

Program  Authority:  25  U.S.C  2801-2806, 
2651. 

Dated:  September  13, 199a 
John  T.  MacDonsld 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 
(FR  Doc.  90-22222  Filed  9-19-90;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Conduct  Of  Employsss 

Section  602(a)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L  No.  OS- 
81,  hereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee" 
(defined  in  section  601(a)  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding       > 
any  official  relation  with,  or  having  any 
pecuniary  interest  in  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
pecuniary  interest  is  a  pension, 
insurance,  or  similarly  vested  interest 

Dr.  Calvin  A.  Kent  has  been  appointed 
to  the  position  of  Administrator  of  the 
Energy  Information  Administration.  Dr. 
Kent  is  a  tenured  Professor  at  Baylor 
University.  The  university  has  been 
determined  to  be  an  "energy  concern" 
within  the  meaning  of  section  601(b)  of 
the  Act 

It  has  been  established  to  my 
satisfaction  that  requiring  Dr.  Kent  to 
sever  his  relationship  wiUi  Baylor 
University  would  impose  an  exceptional 
hardship  on  him.  Accordingly,  I  have 
granted  Dr.  Kent  a  waiver  of  the 
divestiture  requirements  of  section 
602(a]  of  the  Act,  for  the  duration  of  his 
employment  with  the  Department  with 
respect  to  his  relationship  with  the 
university. 

In  accordance  with  section  208,  title 
18,  United  States  Code,  Dr.  Kent  has 
been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon 
Baylor  University  unless  his  supervisor 
and  the  Counselor  agree  that  his 
financial  interest  in  the  particular  matter 
is  not  so  substantial  as  to  be  deemed 
likely  to  affect  the  integrity  of  the 
services  which  the  Government  may 
expect  of  him. 

Dated:  September  la  1990l 
Jama*  D.  Waddns, 

Admiral,  U.S.  Navy  (Retired).  Secretary  of 
Energy. 
[FR  Doc  90-22325  Filed  9-l»-90;  8:45  am) 
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Voluntary  AgrsenMnt  snd  PIsn  of 
Action  To  hnplsmsnt  ths  IntsmationsI 
Ensrgy  Program  Meeting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
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Conservation  Ad  H2  U.S.C 
6272(c)(l)(A)(i)).  the  following  meeting 
notice  is  provided 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  tne  Interne  tional  Energy 
Agency  (ffiA)  wffl  be  heM  on  Tuesday, 
Scptanber  24,  at  the  office  of  the 
Oiganttatkni  for  Eeowomie  Cooperation 
and  DevefopraeBt  (OECD),  Ctoirference 
room  1. 2  twt  Andre  ntscal,  Ptaw, 
Fraace,  begiwuBg  atWMaja.  The 
pvpoae  of  diis  neeting  ie  to  permit 
attendaice  1^  representatives  of  U.& 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emetgncar  Qucsliaaa  {StQH,  whidi  is 
schedoted  to  be  held  at  the  OBCD  OB 
lliil  ililii  Thi  ngf  aril  fiw  rtin  mrrtingii 
under  the  cnlial  of  SEQ.  It  is  expected 
that  the  folhmisgAsft  agenda  <rttt  be 
foUamed: 

1.  Adoptios  ellhe  agenda. 

2.  Smaisaqr  Recotd  e<  ^Q  hfeetii^  of 

3.  "The  Emefgeacy  Response  Potential 

of  lEAVOECD  Cowitries'*  (ikaft 
fcpott  by  the  SEQ  to  the  KA 
Goveinii^  Board  Meeting  of 
September  28, 1990). 

4.  Any  other  business. 

As  provided  in  section  2S2(cHA)(n)  of 
the  Energy  Micy  sad  Conservation  Act, 
the  meeting  is  open  only  to 
represeatatives  of  saembers  of  the  lAB. 
their  couaseL  representatives  of  the 
DepartBMal  of  Eaeigy.  Justice,  State,  the 
Fedeial  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  Committees  of  the 
Congress,  representatives  of  the  KA. 
representatives  of  members  of  the  SEQ, 
represestativea  of  the  CommissioD  of 
the  European  Communities,  and  invitees 
of  theIAB.ortheIEA. 

As  permitted  by  seciotn  5(c](2]  of  the 
Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  IVogram,  the  Secretary  of  Energy 
has  approved  the  submission  of  the 
agenda  less  tfiat  14  calendar  days  in 
advance  of  the  date  of  the  meeting, 
because  the  draft  agenda  was  not 
available  from  the  DSA  Secretariat  until 
September  14, 1990.  As  permitted  by  10 
CFR  209.32.  the  usual  7-day  period  for 
publication  of  this  notice  in  the  Federal 
Re^ster  has  been  shortened  because  of 


the  late  availability  of  the  draft  agenda 
for  the  SEQ  meeting. 
Issuad  ia  Washingoa  DC.  Septenbar  1&, 

Stephen  A.  Wakefield. 

General  Counsel. 

[PR  Doc  90-22*7»Rled  9-19-00!  8:4S  am} 


IDoclMt  Mos.  8T9O-36&t-00O  tivaugh 
STM-4147-800M 

Tannessae  Gas  Pfpallna  Co;  Saif- 
Implemantbig  TranaacHons 

Septeaiber14.MBa 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  tke  Commissian's 
regulations,  sections  311  and312of  tfie 
Natural  Gas  Policy  Act  of  197S  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Unds  Act* 

The  Ttecipient"  coltmm  in  the 
following  tabte  imficates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Port  284  Sttbpwf  coinnn  m  die 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  i  284.102  oi  the 
Commiaaion's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  'XT  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  {  284  J22  of  the 
Commission's  regulations  and  section 
311{a}l2JoftheNGPA. 

A  'ly  indicates  a  sale  by  an 


*  Dockef  Nqs.  STgo-sosB-aoa  sno-373o-ooa 
ST90-3807.  ST9O-38SI-a0S  am)  STtllO  are  90I 
noticed  al  Mm  iweey— toghftfcerCciwni— id 
review. 

*  Notice  of  •  tiaaMctioa  dees  act  coea(tta<»  ■ 
deteiBieatioa  that  the  tema  and  randitiona  of  the 
proposed  service  «riU  be  approved  or  that  the 
noSeed  ftliii^  is  in  UMupKence  wilfr  the 


intrastate  pipftinp  to  an  inleistate 
pipeline  or  a  bcal  dtstrftatian  canpaiqr 
served  by  an  intaistate  p^Kline 
pursaant  to  1 284.142  of  the 
Consnaaion's  Regnlatiaas  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  comprint  ooaceming 
sacfa  sales  pursnanl  to  f  2aiLMff{di  of 
the  Comnissian's  Regulations. 

An  T"  mAcates  an  assignnient  by  an 
intrastate  piprime  to  any  interstate 
pipeline  or  local  distribution  cewpany 
pursuant  to  9  284.163  of  the 
Commission's  regulations  aad  sectieo 
312  of  the  NGPA. 

A  "G"  iadicstes  transportation  by  an 
interstate  pipeline  on  bi^all  <rf  anrtfaer 
interstate  pipeline  pursuant  to  1 284.222 
and  a  blanket  certificate  issued  imder 
S  284.221  of  the  Commission's 
regulations. 

A  "GST  Bidicates  transportation  by 
interstate  pipelines  on  bdulf  off  shippers 
other  than  interstate  pipelines  pursuit 
to  9  284.223  and  a  bloaket  certificate 
issued  under  9  284.221  of  the 
Commission's  regulations. 

A  "G-LT'  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local  , 
distribution  company  pursoant  to  a 
blanket  certificate  issued  under 
9  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS"  indicates 
transportatioB.  sales  or  assignments  by 
a  Hinshaw  IMpeline  pursuant  to  a 
blanket  certificate  issued  under 
9  2M.224  of  the  Commission's 
regulations. 

A  "K"  intticates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  1 284.308  of  the  (kimmission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shrif  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  9  284.308  of  the 
Commission's  regulations. 
Lois  D.  Casfaell, 
Secretary. 


OoctielNo.' 


ST90-3a6t 
ST90.3K2 
STTO-36S3 
ST90.3654 


Tranaporter/seitar 


kGaePlsalneCeL. 

tGsaPleatieQi- 


Rocipioflt 

Oalalied 

Part 
284 

aob- 

EaL  max.  daily 
quanSiy' 

Tenneasee  fWrer  MrasielB  Gas  Ca .. 

Public  Seivice  BacSieaHd  Gas  Go 

07-02-90 

07-oe^«a 

S3-«e-80 

B 
B 

e 

K-S 

15^000 

so.noo 

1.009^000 

Hedson  Gas  SwtSMa  Inc: 

4Me7 

DocfcalNa> 


ST90-3665 
ST90.3K6 
ST90-3667 

SToo-aess 

ST0O.a6S9 

ST90-3660 

ST90-3661 

ST90.3662 

ST90-3663 

ST90-3664 

ST90.3665 

ST90.d666 

ST90-3667 

STOO-3668 

8700-3669 

ST90-3670 

ST99.3671 

ST90-3e72 

STOO-3873 

STBO-3674 

ST0O-367S 

8790.^76 

STeO-3677 

S190-3678 

STgO-3679 

ST90-3680 

ST90-3881 

STgO-3682 

8790-3663 

STOO-3684 

ST90-3685 

8190-3666 

ST90-3687 

ST90-3688 

8T90-3689 

ST90-3690 

ST90-3691 

STgO-3692 

ST90-3693 

8T90-3694 

ST90-3695 

ST90-3696 

ST90.3697 

ST90-3696 

STOO-3700 

STOO-3701 

STOO-3702 

8T90-3703 

ST90-3704 

ST90-3705 

ST90-3706 

ST90-3707 

ST9O-3706 

8T90-3709 

8T90-3710 

ST90-3711 

ST90-3712 

ST90-3713 

ST90-3714 

STgO-371S 

ST90-3716 

ST90-3717 

8790-3718 

ST90-3719 

8790-3720 

ST90-3721 

ST90-3722 

ST90-3723 

ST90.3724 

8T90-372S 

ST90-3728 

ST90-3727 

ST99.3728 

ST90-3729 

ST90-0731 

ST90-3732 

ST90-3733 

8190-3734 

ST90-373S 


Tranaporter/aeUer 


NatOMl  Gas  PIpaine  Co.  o(  America.. 
NalMiMl  Gas  PfpeSne  Co.  of  America- 
NatOMl  Gee  Pipalrte  Co.  of  America.. 
NaSonel  Get  Pipeirte  Ca  of  America.. 

Stingray  npoine  Co. .— ~.... 

8tlngray  Pipeine  Co 

Stinony  ripeliiie  Co. .»»~» _........ 

Stingray  P(peilrte  Co 

l^etural  Gee  Pipeine  Co.  o<  America . 
Itatural  Gea  Pipeine  Co.  of  America . 
Sabine  Pipe  Une  Co — 
Sabine  Pipe  Une  Co — 
Sabine  Pifie  Line  Co — 
Sabine  Piiie  Une  Co — 


Sebine  Pipe  Une  Co_ 

SSbine  Pipe  Une  Co 

SaMna  Pipe  Une  Co— - 

MKaaissiDiii  Riwar  Tranamiaaion  Coro  . 
MisaiasiDiii  River  Trenamiaaion  Coro. . 

Aflda  Energy  flesouroes 

Arlda  Energy  neeourcei 

Columbie  Gea  Tranamieaion  Co , 

Cohmbia  Gas  Tranamiaaion  Co. 

Cohnnbia  Gea  Tranamiaaion  Co. 

Colambia  Gas  Tranamiaaion  Co. 

Cotsmbia  Gaa  Transmiaaion  Co 

Coiembia  Gaa  Tranamiaaion  Co — 

TraMontinental  Gaa  Pipe  Une  Corp. . 

Sorat  Interstele-Alebema  Inc. 

Texas  Eastern  Transmission  Corp — 

Brooklyn  Union  Gaa  Co 

Tennessee  Gaa  Pipeine  Co. 

Trunkline  Gaa  Co 

Tnjnkilne  Gas  Co 


Recipient 


EnonCorp.-— 
Oxy  U.SA,  Inc... 
Barbara  FaalMn_ 


Green  Valey  CtMmicel  Corp 

Itowei  Ges  Menagement  Co. 

Diamond  Sbamrock  Otfslwre  Partners.  I-P. 

Loukstana  Reaources  Co 

CMon  Gee  Tranemieeiorv  Inc. 
CenlranCorp 


AicadanCorp- 

Exxon  Corp — 

Nortttam  indtana  Pubic  Service  Ca . 

Exxon  Corp. 

Exxon  Corp. 


pii.fh^jhtrMi  ^aa  Ca. 


Trunliline  Gas  Co. 


NaMal  Gas  Pipeine  Co.  of  America . 

ANR  PIpaine  Co. 

ANR  Pipeine  Ca. 


United  Get  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

Sipce  Ges  Transmiaaion  Corp _, 

ColiHnbia  Gat  Tranamieaion  Corp. . 

Cokwibie  Gulf  Trensmisaion  Co 

Croestex  Pipeine  Partners,  Ltd 

Questar  Pipeine  Co 

NorOiem  Natural  Gas  Ca. 

ANR  Pipeine  Co 

ANR  Pipeine  Co 

Arlda  Energy  Resouroet ... 
Arkia  Energy  Resouroee . 


Natxal  Gat  Pipeine  Co  of  America . 

ANR  Pipeine  Co. 

Delii  Gat  Pipeine  Corp 

ANR  Pipeine  Co 


ANR  Pipeine  Co 

ANR  Pipeine  Co 

ANR  Pipeine  Co -... 

ANR  Pipeine  Co. 

Wiitton  Basin  Iniarstste  P/L  Co 

Unied  Gea  Pipe  Line  Co 

Unted  Gat  Pipe  Une  Co 

Trwaoontinenlal  Get  Pipe  Une  Corp. 
Trancontinental  Get  Pipe  Une  Corp 
Tiaauunliiierttal  Get  Pipe  Une  Corp 
Tr— coniinentel  Get  Pijie  Line  Corp 
TrtycontlnenUI  Get  Pipe  Une  Corp 
Tranacontlnenlal  Gat  Pipe  Une  Corp 
Tramoorrtjnental  Gas  PifM  Une  Corp 
Transcontinental  Gas  Pli>e  Une  Corp 
Transcontinental  Gaa  Pipe  Une  Corp 
TramconirMnW  Gas  Pipe  Une  Corp 
Transcontirtental  Gas  Pipe  Line  Corp 
Transcontlnentel  Ges  Pipe  Line  Corp 
Trartscontlnenlel  Ges  PiJM  Une  Corp 
TranaoonMnental  (3as  Pii>e  Line  Corp 
Transoorttfnental  Gas  Pipe  Une  Corp 
Tranaconinantal  Gea  Pljie  Une  Corp 
TraneconBnental  Gas  Pipe  Une  Corp 
"•ansconinentai  Ges  PIim  Une  Corp 


Loutiena  nesources  Ca 

Consoidaled  Edison  Co  of  NY,  Inc. — 
Rheox,  Inc.. 


Amertow  Steei  Foundaries.  Amtted  Induet . 
Intraatala  Pipeine  Segment  of  AER.. 
imraaiaie  ripeane  oegnieni  or  Acn.. 

Poleiit  Pipeine  Ca 

Commorweellh  Get  Senioet — 
Conrmonweetth  Get  Ser>Aoet — 
Columbie  Gaa  of  New  York.  Inc . 
Natural  Fuel  Get  Supply  Corp. ... 
Cranberry  Pipeine  Corp.. 


Direct  Gee  Suppty  Traniportatton.. 
Tenneatee  Get  PIpeirw  Ca.. 
Arkia  Energy  klarkaling. 


Olizena  Gaa  Supply  Corp. 

Western  Gaa  Markeling  USA  LTD.. 

Semoo  Energy  Services,  Inc 

Biahop  Pipeine  Corp. 


Tranaamericen  Nahral  Ges  Corp. 

Acedian  Gas  Pipeine  System 

Coettai  Ges  ktarkeling  Co 

Mobi  Vanderbirt.6eeumont  Pipeine  Co.. 

Coneoidaled  Fuel  Corp. 

MerketkigCa 


Netural  Gas  Pipeine  Ca  of  Americe . 

Consoidated  Fuel  Corp ._ ~. 

NGC  Transporteaon,  Inc.— — 

Netural  Gea  Pipeine  Ca  of  Amertee . 
Northwest  Natural  Gas  Ca. 


Coastal  Gat  Mwkeling  Co.... 
Louisiana  Gat  Sytum.  Ina ... 
Tennaeaee  Gat  Pipeine  Co.. 


Arttanaat  Louisiana  Ges  Ca . 
AERI 


NGC  Interstate  Pipeine  Co. 
Tarpon  Gat  Marketing  Ltd... 
El  Peao  Nakjral  Gea  Ca. — 
Enlrade,Corp. 


Mobi  Va^deftat  Deeumont  Pipeine  Co.. 

Coneumert  Power  Ca 

Mobi  VenderbM^Beeumont  Pipeine  Co.. 

Contumers  Power  Co. — 

Coestai  Gas  Marketing  Co 

Kogeslnc.. 


Cresent  Gas  Corp _ 

FMI  Hydnxarbons  Co.. 

Pubic  Servtee  Electric  wkI  Ges  Co.. 

PtiiadaipbieBectricCo. 


CoriMnitsion  of  Pubic  Works,  Greer.. 
Louisitrw  Netural  Get  Pipeine.  Inc... 

Deimerva  Power  end  Light  Ca 

City  of  Alexender  Ctty.. 

PMc  Sentoe  Electric  and  Gat  Ca.. 

South  Caroina  Pipeine  Corp. 

WatNngton  Gat  Light  Ca — 
Adaita  Gat  Light  Co. 


Northern  IKnoia  Gat  Ca 

„_  Baitimora  Gea  end  Electric  Ca. 
—  CSX  Intraalata  Gat  Ca. 


PenntyfvMiia  Gat  and  Water  Co.. 

Coneumert  Power  Co 

Excel  Mtrattate  Pipeine  Co 

New  Jersey  Natural  Gee  Co 


284 
tub- 

P«t 


07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-00 

07-02-00 

07-02^90 

07-02-90 

07-02-90 

07-02-00 

07-02-00 

07-02-90 

07-02-90 

07-02-90 

07-02-90 

07-02-00 

07-02-90 

07-02-90 

07-02-90 

07-02-00 

07-02-00 

07-02-00 

07-02-90 

07-02-90 

07-02-00 

07-02-00 

07-02-00 

07-02-00 

07-02-00 

07-02-00 

07-02-00 

07-03-00 

07-03-90 

07-03-00 

07-03-90 

07-03-00 

07-03-00 

07-03-90 

07-03-90 

07-03-00 

07-OS-90 

07-05-90 

07-OS-OO 

07-05-90 

07-05-90 

07-05-00 

07-05-00 

07-05-90 

07-06-90 

07-06-00 

07-06-90 

07-06-90 

07-06-90 

07-06-90 

07-06-90 

07-06-90 

07-06-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 

07-09-90 


G-S 
6-S 
G-S 
6-8 

K-S 
K-S 

B 

K-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

B 

B 

B 

G-S 

G-S 

B 

B 

G-S 

B 

B 

B 

G 

B 

G-S 

C 

G-S 

G-HT 

G-S 

G-S 

B 

B 

B 

G-S 

B 

G-S 

G-S 

C 

G-S 

G-S 

C 

B 

G-S 

B 

G 

B 

B 

B 

G-S 

C 

G-8 

B 

B 

B 

B 

G-S 

G-S 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 


EtLmex.  daiy 

-  i» 


75.000 

10,000 

4,962 

3300 

20,000 

30,000 

100,000 

15,000 

30A>0 

150,000 

1,043 

75,000 

tXM3 

1,043 

250.000 

30,000 

620,000 

450 

1,000 

20,000 

50,000 

50.000 

100,000 

50.000 

XfiOO 

900 

450 

0,600 

2.000 

50.000 

10.000 

144S40 

360 

10.000 

75.000 

soiooo 

150.000/80.000 

100.000 

66.950 

618.000 

170,000 

20,000 

50.000 

6.000 

30,000 

100.000 

13,300 

30.000 

26,000 

46XKI0 

100,000 

150,000 

75,000 

35,000 

lOO/XX) 

2,900 

1004X10 

1.500 

51,300 

206.000 

2475 

204K)0 

40,000 

60.000 

31,866 

70,500 

53,966 

6oi<xn 

42,500 


44400 

61,090 
100400 
140400 

60400 
180.000 

11400 
2495400 

34.000 
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snio-373e 
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ST90-3745 
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ST90-3747 
STgO-3748 
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STg0-37S0 
ST90-3751 
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STg&.3753 
ST90-3754 
ST90-3755 
STgO-^7S6 
ST90-3757 
ST90-37S8 
ST9O-37S0 
STgO-3780 
ST90-3761 
ST90-3762 
ST90-3763 
ST90-3784 
ST9a-3766 
ST90-3768 
ST90-3767 
ST90-3768 
STgO-3769 
ST90-377«I 
ST90-3771 
ST90-3772 
ST90-3773 
ST90-3774 
ST90-3775 
ST90-3776 
ST90-3777 
ST90-3778 
ST90-3779 
ST90-3780 
ST90-3781 
ST90-37B2 
ST90-3783 
ST90-3784 
ST90-37SS 
ST90-3786 
8T90-3787 
ST90-3788 
ST90-3789 
STgO-3790 

STgo-37gi 

8190-3792 
ST90-3793 
ST90-3794 
ST90-3795 
ST90-3796 
ST90-3797 
Sr90-379e 
8T90-37gO 
ST90-3800 
ST90-3801 
ST90-3802 
ST9a-3803 
$190-3804 
ST9O-3805 
ST90-3806 
8T9O-380e 
ST90-3809 
ST90-3810 
ST90-3811 
STW-3812 
.  ST90-3813 
8790-3614 
ST90-3nS 


Traniportir/Mfl0f 


TwmcowlMnlal  Qm  Pips  Um  Corp .. 
TrmtconMwntit  Gm  Pip*  Um  Corp.. 
TraraoonHnanM  Qm  Pip*  Uw  Corp. 
Black  MmIii  ripalrw  Co.. 
Bteck  MtfUn  Pipoln*  Co. .« 
Colorado  Mirstali  Qm  Co- 
Colorado  lnlH«lal»  Gm  Ca.. 
Oa 


Natural  Qm  PIpairw  Ca  o(  Amorlca . 
UnHadQMPtpaUnoCa. 

Ca 


TrancortMnarnal  Qm  Plpa  Una  Corp... 
TranacorMnonlal  Qm  Plpa  Una  Corp. 
TiaiiaoonUnarHal  Gm  Plpa  Una  Corp. 
TranaoonUnantil  Gm  Pljia  Una  Corp. . 
ToxM  Fattam  Tranamiaaion  Corp... 
TaxM  Easlam  Tranamiaaion  Corp... 
Columbia  GuH  Tranamiaaion  Co.. 
Columbia  Qm  Tranamiaaion  Corp. 
ArWa  EnarQy  RaaouroM. 
ArUa  Enargy  RaaouroM . 
ArMa  Enargy  RaaourcM. 
Columbia  Gm  Tranamiaaion  Corp. . 

Quaaiar  PIpalna  Co 

TrarwconMnamal  Qm  Plpa  Una  Corp. 
TranaconMrwntal  Qm  Pljw  Una  Corp. . 
Tranacontlnental  Qm  PIim  Una  Corp. , 
Transcontinental  Gm  Plpa  Una  Corp. ... 
Tranacontlnental  Gm  PifM  Una  Corp. ... 
Tranaoonlinanlal  Qm  Pl(>a  Urw  Corp.  _. 
Tranacormnantal  Gm  Pipe  Una  Corp..- 
TranaconHnamal  Gm  Pipe  Une  Corp.  _ 
Tranacontlr«antal  Gm  Pipe  Une  Corp.  „. 
Transoontinantal  Gm  PIim  Une  Corp.  ... 
TranscontirMntal  Gm  Pipe  Une  Corp. ... 
Tianacxwtlnental  Gm  PIim  Urw  Corp. ... 
TranaconHnantal  Gm  Pipe  Urw  Corp.... 


Tranaconbrwntal  Gm  Pipe  Urw  Corp. 

TranaconHnanlal  Qm  Pljw  Urw  Corp. 

TranacorHirwntal  Gm  PlfW  Urw  Corp. 

Trarwcorrtirwhtal  Gm  Pljw  Urw  Corp. 

Acadwn  Qm  PIpaina  Syalam 

ANRPIpamaCo 

ANRPIpainaCo 

ANRPIpainaCo 

ANRPIpamaCo 

ANRPIpainaCo.. 

ANRPIpainaCo. 


SouVwm  Indtana  Qm  ft  ElacMc  Co.. 

EaitONoQMCo.. 

OtyofBaaaamarCHy.. 

Enran  Mualrial  Natural  Gm  Co.. 

Trarwoli,  hw- 


Ca. 


Nottharn  Gm  Ca . 

Mobi  Vandarbit-Oaaumont  PIpaina  Co.. 

NQC  Tranaporlallon,  Inc ...» «.— 

Tinnaaaaa  Gm  PIpaina  Co.. 

Mountain  Fuel  Si^iply  Ca — 

Pubic  8an«toa  Electric  and  Qm  Co.- 

Pladmoni  Natural  Gm  Ca 

Corpua  CMai  Induatrial  Ptpairw  Co.. 
OialrigM  at  MMiachuaatta  Corp.. 
TXG  Gm  Marfcallng  Ca„ 

Polvia  PIpaina  Ca 

Cant  an  Corp.— .»....—. 
EQuNrarw,  lrw..~..... 
ArtaniM  Loulaiana  Gm  Co.. 


ArkaniM  Loulaiana  Gm  Co.. 
Colony  PIpairw  Corp... 
Maaon  Producing,  Inc....—..-... 

Nontwm  Gm  o(  Wyoming 

Bridgaina  Gm  OMribulion  Co. 
Ptiiadalptiia  Gm  Worka- 

North  Caroina  Natural  Gm  Corp. 

BaMmora  Gm  and  Electric  Co 

Oty  of  BoiMnan- 
City  of  BuUar — 
CenlranCorp.. 


CHy  o«  Alexander  City 

CommorMwaith  Gm  Pipeirw  Corp..- 

Mid  UMiaiana  Qm  Co 

Seagul  Louiaivw  Intrastate  P/L  Co . 
Pontctwrtrain  Natural  Gm  System.-. 
Pubic  Service  Electric  and  Gm  Co.- 


PacMc  Qm  Tranamiaaion  Co . 

Padic  Gm  Trarwmlaaion  Co . 

ANRPipainaCo- 

ANRPIpemeCo- 

ANR  PIpeine  Co. 

ANRPIpeinaCo.. 

ANR  Pipaftw  Co. 

ANRPIpainaCo. 


ANR  PIpaina  Co. 

TaxM  Qm  Tranamiaaion  Corp.. 

TaxM  Qm  Tranamiaaion  Corp - 

TexM  Faitam  Tranamiasion  Corp... 
TexM  Eastern  Tranamiaaion  Cora- 
Columbia  Qm  Tranamiaaion  Corp. . 
Columbia  Gm  Trarwmlaaion  Corp. . 
Columbia  Gm  Transmission  Corp. . 
WMama  Natural  Gm  Co 


WWama  Natural  Qm  Co 

WWamsNattfK  QaaCo---- 

MMMatsm  Gm  Trarwmlaaion  Co- 
ArMa  Erwrgy  ReaouroM. 
TrarwconirwntalQM  Pipe  Urw  Corp.. 
Trarwconinantal  Gm  PI|M  Urw  Corp. 
Traiwcontlnantal  Qm  Pipe  Une  Corp. 
Tranaconinantal  Qm  Pljw  Une  Corp . 
TiarwconinantalQMPliw  Urw  Corp. 
Tranaoonlnantal  Qm  Plpa  Una  Corp . 
Alabama-Tinnsaais  Natural  Gm  Co- 
Natural  Qm  PIpaina  Ca  o<  Anwriea . 
WWston  Baain  IMarstata  P/L  Co . 
WMaton  Baain  Intarstale  P/L  Co . 


United  TexM  Trarwmisaion  Co 

Natural  Gm  CtearingtwuM  Inlra.  P/L  Co- 

Ointon  Na«»beny  Nat  Qm  Authority 

Alabama  Qm  Corp. 

Nalml  Qm  Pipeirw  Ca  of  America 

MjrhiQBn  Gm  Co ™~ 

Mtehigan  Qm  Co . -.— .. 

NQC  Traraportatkm,  Inc.......-.— — «— ~ 

Northern  Mnoia  Gm  Co..— ..———— ..— 

Norttwm  IMrxiia  Gm  Co.-.-— .—.—.— — 
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ManvMe  Satea  Corp — 

Waahington  Water  Povvar  Power  Co.. 

PacWc  Gm  and  Electric  Ca 

TPC  Pipeirw  Inc- 
TPC  Pipeirw  Inc.. 


Connecticut  Natural  Gm  Co- 
Orange  and  Rockland  Utilitiea,  Inc..- 

Boyd  Roaene  &  Associates -. 

Staiar  Qm  Co 

Conaoidated  Edten  Ca  of  NY.  Inc.. 

Polaria  npoiiw  Co 

CH4  Tradbtg  Co.,  Inc.. 
TXG  Qm  Marketing  Co- 

FEC  Mariceling,  Inc -. 
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Mountaineer  Qm  Co  — 


Weat  Ohto  Qm  Co 

Cental  Corp. .—..-.....—. 

Rural  Erwrgy  Syalema,  Inc 

Miaaouri  Pubic  Sarvica  Co 

Equitable  ReaourcM  Marttatlng  Co.- 
Eriron  Gm  Marketing  —.-..„..-....-.'-. 
Pubic  Saivica  Etocnic  and  Qm  Co.- 

AaantaOMUght  Oo............ 

CorrvnonwaaHh  Gm  Pipeirw  Corp.-. 
TPC  PIpairw  Inc-.-..— ...——.— — 

South  Caroina  fTpeirw  Corp .. 

Pannayknnia  Qm  and  Water  Co. — 

Ooodyaar  TIra  and  Rubiwr  Co 

Aaaociatad  Natural  Qm  Co 

MontanaOakoia  UtNNiM  Co.— 

Amerada  Han  Corp.. 
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ST90-3816 
ST90-3817 
STOO-3818 
ST90-3619 
ST8O-3820 
ST90-3821 
ST90-3822 
ST90-3823 
STgO-3824 
ST90-362S 
ST90-3826 
ST90-3e27 
ST90-3828 
STOO-3829 
ST90-3830 
ST90-3S31 
ST90-3832 
ST90-3834 
STgO-3635 
ST90-3836 
ST90-3837 
ST90-3838 
ST90-3839 
ST90-3840 
STB0-3e41 
ST90-3842 
ST90-3e43 
ST90-3844 
8190-3645 
ST90-3S46 
STBO-3847 
ST90-3846 
STBO-3849 
ST90-3650 
8T80-3852 
8T80-3863 
8T80-3854 
ST80-3eSS 
8T90-3656 
8TW-3857 
8Ta0-3656 
8780-3869 
8T90-9880 
STSO^aOl 


8T88  8888 
8780-1867 
8780-3666 

STso-seea 

ST90-3870 
ST90-3871 
STgO-3872 
ST90-3873 
ST90-3874 
8T90-3875 
8790-3876 
8T80-3877 
8790-3878 
8T90-3e79 
ST90-3880 
ST90-3881 
8790-3882 
ST90-3863 
8780-3884 
8790-3885 
ST90-3886 
8790-3887 
8790-3688 
8790-3889 
8790-3890 
8790-3891 
8790-3892 
ST90-3893 
ST90-3894 
S790-3895 
8790^89^ 
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WMMon  Baam  MMraiaw  r/L  u> . 
B  RsBO  Natural  Qm  Co.. 
DeM  Gm  PIpeine  Corp.. 
TeanaaaM  Gm  PIpaina  Co- 
U  T  Offshore  System.. 

High  MMd  Offahora  Syaism 

Northern  Natural  Gm  Co 

Cofejmbia  Gulf  Tranamisawn  Co-. 
Cohanbia  GuN  Trarwmisaion  Co.... 
Cokimbia  GuN  TranamlBsnn  Co-.. 
Columbia  GuM  Transmission  Co. 
Columbia  GuM  Transmission  Co. 
Columbia  GuN  Tranamiaaion  Co. 

Tenrwaaee  Gm  Pipeirw  Co 

Columbia  GuN  Trarwmissran  Co. 

Stingray  Pipeina  Co .._ 

Transcontinental  Gm  Pipe  Une  Coip 
Trartscortlinental  Gas  Pipe  Une  Corp 
Tranaoontirwntal  Gas  Pipe  Une  Corp 
Tiaaaouiitinental  Gas  Pipe  Une  Corp 
Tranaconirwntal  Gas  Pipe  Urw  Corp 
Transcontinental  Gas  Pipe  Line  Corp 
Tranaoorainentai  Gas  Pipe  Une  Corp 
Tranaconirwntal  Gas  Pipe  Une  Corp 
Tranaconirwntal  Gas  Pipe  Une  Corp 
Transcontinental  Gm  Pipe  Une  Corp 
Trantoonlinentai  Gm  Pipe  Une  Corp 
Transcontinental  Gm  Pipe  Une  Corp 
Transoontkwnlal  Gdto  Pipe  Une  Corp 
TranacorMnenlal  Gm  Pipe  Une  Corp 
Tranaconirwntal  Gm  Pljie  Urw  Corp 
Transconlrwntal  Gm  Pipe  Urw  Corp 
TranaoonUnenlal  Gm  Pipe  Lirw  Corp 
PacMc  Gm  Tranamiaaion  Co 
TaxM  Eaalam  Traiwinission  Corp. 
ArMa  Erwrgy  RearwrcM 
CNG  Trarwmisaian  Corp 
CNG  Tranamiaaion  Corp 
CNG  Tranamiaaion  Corp 
CNO  Trarwmlaaion  Corp 
CNO  Tranamiaaion  Corp 
CNO  Tranamiasion  Corp 
CNO  HSnMiiHK)n  Oofp 
CNCTrawilisleHCoip 

CNa  TwiawiHisn  Cnp 

CMft  1t«WilMM  Cmp 

CNOTrwaMMe«Cap 
CNO  TtwamMM  Cop 

CNOTraiiinlKBiOay 
CNO  7wwiMaalBW  Ca^p 
CNG  7raiwmlaaten  Oap 


Recipient 


MaralwnOICo 
WWmw  Qm  MarkaOng  Co 
Partfwndto  Eaatam  Pipe  LIm  Co 

NQC  TranapohaMon,  Inc 


Sun  Oparaing  UmHad  Partnarahip- 

PSI.  mc 

Adobe/MMIand  Joint  Ventura. 
System  Supply  (or  End-Uaera,  lnc~ 
Tanaco  Qm  Mariiating,  kw.- 
PhiMO  Erwrgy,  Inc  — —..-.. 
Union  Enploralon  Par  li  wis,  Ltd.. 

Staiar  Gm  Co 

Columbia  Gm  Oavetopmant  Corp. 

CNQ  Trarwmiaaion  Corp 

Union  TaxM  Patraleum  Corp .. 
Loulaiana  RaaourcM  Co 


Pubic  Sarvica  Co.  of  NC.  Inc..- 

City  of  Royston..- — 

East  Central  Alabama  Gm  Diatriol.. 
Philadelphia  Electric  Co. 
City  of  Greer. 


CNG  TranimisalowCWp. 
CNG  Transmlaaian  Corp  .- 
CNG  Trarwmiasion  Corp .. 

CNG  Tranamisaion  Corp 

CNG  Transmission  Corp. 
CNG  Trarwmiasion  Corp. 

CNG  Transmission  Corp 

CNG  Tranamiaakx)  Corp 

CNO  Tranamiaaion  Corp 

CNG  Tranamiaaion  Corp 

Southern  Natural  Gm  Co 

Southern  Natural  Gn  Co 

Southern  Natural  Gm  Co  .- 
Southern  Natural  Gm  Co  . 
Southern  Natural  Gm  Co  . 
Southern  Natural  Gm  Co  .- 
Southern  Natiral  Gm  Co  . 


Southern  Natural  Gm  Co 

Southern  Natural  Gm  Co 

Trarwconinantal  Gm  Pipe  Urw  Corp. 
Tranaconlnental  Qm  Pipe  Line  Corp . 
Traraconlrwntal  Gm  Pipe  Line  Corp . 
Tranaconirwntal  Gm  Pifw  Urw  Corp . 
Traraconlrwntal  Qm  Pijw  Lirw  Corp . 
Tranaconirwntal  Gm  Pifw  Urw  Corp. 
T  a^wconlnantal  Gm  Pipe  Line  Corp. 


North  Caroina  Natural  Gm  Corp.. 

Elizabslhtown  Gm  Co 

Fountain  Inn  Natural  Gm  Aulwrity. 
City  of  Social  Orde. 
Waahington  Gm  UgfM  Co- 
Oty  of  Laxinglon  .—....—— 

City  of  Linden 

City  of  Roanoke . 

Oty  ot  GraerMKM 

City  of  Covingtorv— 

Frederick  Gm  Co- 

Clty  of  Harti^'si.. 

Pacific  Gm  and  Electric  Co.. 

rma  Oil  and  CKamicai  Co- 

Erwgax  Inc....- 

River  Gm  Co — 

Niagara  Mohawk  Power  Corp- 
Coming  Natursl  Qm  Corp . 

Eaat  Ohio  Gm  Co 

CommonweaNh  Gm  Co.— . 

River  Gm  Co. 

Niagara  Molwv*  r>owar  Corp- 
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Niagara  Mohawk  Power  Corp- 
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East  Ohio  Gm  Co 

Hope  Gas,  Inc . 
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Shei  Qm  Trading  Co. — 
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Town  of  Rocklord 

DeM  Qm  Pipeina  Corp.. 

CHyofShetoy 

Phladalphia  Electric  Co  - 
City  of  Lawrarwe^riia  .—. 
City  of  lOnga  Mountain— 
Oty  of  Elbarton 
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G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

8 

8 

8 

8 

8 

8 

8 


EatNM 
quonOty* 


118480 

846 

25,798 

4,000 

20.000 

3.601 

'.436.000 

50,000 

30.000 

25,000 

100.000 

30.000 

20.000 

250.000 

102,800 

100.000 

50.000 

1.400,000 

15,000 

12.000 

1,050.000 

60,000 

1.400.000 

560,000 

30.000 

4.400 

1.400.000 

60/)00 

lOdOOO 

12,500 

105,000 

30.000 

60,000 

24.000 

33,000 

160,000 

2,000 

ISO 

30.000 

4.000 

455 

100.000 

100.000 

50,000 

20,000 

750 

150 

250.000 

5,000 

25,000 

250,000 

75.000 

40.000 

750 

7J0OO 

ijooe 

2,000 

300,000 

5,000 

400 

15,000 

40,000 

1.500 

750 

15.000 

100.000 

750 

300.000 

200.000 

500 

2OJ0OO 

25,000 

1,250 

300.000 

64,000 

50,000 

36,000 

24,800 

27000 
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3t743 


OoetaiNp^' 


879(^3697 

ST80-389e 

6790-3899 

8T90-3900 

8790-3901 

8790-3902 

S790-3903 

S790-3904 

8790-3905 

ST90-3806 

8790-3907 

8790-390e 

8790-3909 

8790-3910 

8790-3011 

8790-3912 

8790-3013 

8790-3014 

8790-391 S 

8790-3916 

8790-3917 

8790-3018 

8790-3910 

8790-3920 

8790-3921 

8790-3922 

8790-3923 

8790-3924 

8790-3925 

8790-3926 

8790-3927 

8790-3928 

8790-3929 

8790-3930 

8790-3931 

8790-3932 

8790-3933 

8790-3934 

8790-3935 

8790-3936 

8790-3937 

8790-3938 

8790-3939 

8790-3940 

8790-3941 

8790-3942 

8790-3943 

8790-3044 

8790-3045 

8790-3946 

8790-3847 

8790-3948 

8790-3940 

8790-3950 

8790-3951 

8790-3952 

8790-3953 

8790-3954 

8790-3955 

8790-3956 

8790-3957 

8790-3858 

8790-3950 

8790-3900 

8790-3061 

8790-3962 

8780-3963 

8790-3964 

8790-3966 

8790-3906 

8790-3967 

8790-3968 

8790-3988 

8790-3870 

8780-3971 

8790-3972 

S790>-3073 

8780-3074 

8790-3975 


tranMonllnaniil  Qm  Pip*  Um  Co«p. 
nMural  Gm  Flptfew  Oo.  o(  Aimrica - 


Natural  t3M  npMM  Ca  ol  AiMrica . 
Natural  Gat  PIpMrw  Co.  ct  Anwitea . 

Algonquln<3as  Trmmtuion  Co 

MM  louimna  Gat  Co.. 
AfWa  Enwoy  RatouTOM. 
AfMa  Enargy  RaaouroM . 
EquHrant,  lnc~ 


7ftntcoollnarail  Gat  P^  Una  Corp.. 
7ranaconlinanM  Gat  Pljw  Una  Co«p. 
jtmmoontmntit  Gat  Pli>a  Una  Corp.. 
7ranaoeniinanial  Gat  Plfw  Una  Corp . 
7ranaoor«inanlil  Gat  Pijia  Una  Corp. 
UniM  Gat  Pipa  Una  Co. 
UniMGatPlpaUnaCo. 
UniladGatPtpaUnaCo. 
UnMadGaaPipaUnaCo. 


UniladGatPfpaUnaCo. 
UnNadOatPlpaUnaCo. 
UnKad  Gat  PlfM  Una  Co . 


UniladQatPlpaUnaCo. 

UnNad  Gat  Pipa  Una  Co 

7enneataa  Gat  Plpalna  Co 

7annaaaaa  Gat  Pjpaina  Co 

CohjmMa  GuN  7rwnniiaaion  Co-. 
CohaiMa  GuN  7ran«nitiion  Ca.. 
Columbia  GuN  7rwnwitiHon  Co.. 
Columbia  GuN  7rantmlatlon  Co.. 
Columbia  GuN  7fantmiation  Co.. 
Columbia  GuN  7rantmititon  Co.. 
Columbia  Gulf  7fantmiaalon  Co.. 
Cokjmbit  GuN  7raRtfflltaion  Co.. 
K  N  Enaryy*  lnc» 
K  N  Enar^,  Inc- 
K  N  Enargy.  toic- 
Nonnam  Domtr  ripatna  \jO- 
Norlham  Natural  Gat  Co — 
Norttam  Natural  Gat  Co.. 
NorOtam  Nakaal  Gaa  Co.. 
Noi«Mm  Natural  Gat  Co.. 


DaN  Gat  PIptlna  Corp.. 
AmarHo  Natural  Gaa  CO.,  Inc_ 
NMraiaia  rowar  vo~. 
VMaconabi  Natural  Gat  Co.. 
Catamount  Natural  Gat.  Inc.. 
UnNad  Gat  Pipa  Una  Co.. 
Mountain  Front  Pipaina  Corp.,  Inc. 
Arkaniat  LouMana  Gat  Co-.. 


Cmzant  Gaa  Supply  Corp.. 

UnNad  CHiat  Gat  Coi.  NC  &  SC  DIv.. 

aty  o«  Wedowaa.. 


Pennaylvania  Gaa  and  Watar  Co.. 

Unilad  CMat  Gat  Co 

CNy  ot  Sugar  Hi . 


7aKaoo  Gaa  MartoBng,  ina. 
Sonat  Martwiing  Co.. 

MU  UMiHana  Gat  Co 

Souttwm  taduatM  Gat  Corp- 
Unlon  7exat  Palrolaum  Corp.. 
CaniraiiCorp. 


Enarmark  Gat  Gattwring  Corp- 
Ortacanl  Gaa  Corp.. 
Olympic  PipaHna Co. 


Coatt  Energy  Group. 
Voat  Energy  Grup.  Inc. 

Xefaac  Gat  Co 

American  Cental  Gat  Cot.. 

Yuma  Gaa  Corp. .._. 

7exaoo  Gat  Marketing.  Inc.. 
PSI.  mc. 


Date  tiled 


mc. 


Norttiem  Natural  Gat  Co.. 
NuiViatii  Natural  Gat  Co.. 
Norlham  Natural  Gat  Co.. 


Panlwndto  Camm  Pipe  Une  Co- 
Panliande  Eaitam  Pipe  Une  Co.. 
Panharvae  Eaatam  Pipe  Une  Co- 
Panhandto  Eaalem  PlfM  Une  Co- 
Sabina  Pipe  Une  Co.. 
Sabine  Pipe  Une  Co- 
Sabine  PlfM  Une  Co- 
Sabine  Plfia  Una  Co- 
Sabine  PlfM  Une  Co- 
Sabina  Pipe  Una  Co- 
Sabine  Pipe  Une  Co- 
Sablne  Pi|M  Une  Co- 
Sabine  Pl|>e  Une  Co- 
Sabine  Pipe  Une  Co- 
Sabine  Pipe  Une  Co- 
SiMne  Pipe  Une  Co- 
Sabina  Pipe  Une  Co- 
7ranaak,  bic- 
Trtneoli,  Inc- 
7ranaoli.  Inc.. 


IAMSCa(7he). 


Columbia  Gat  o(  ONo,  kic 

Columbia  Gaa  o(  Now  Yortc.  Inc . 
WiKamt  Gat  Marlialing  Co . 
Sun  Gaa  7rantmitaion  LP. 

Maxua  ExptoraUon  Co 

Weetem  Gat  Piocattora..- 
ObolaCorp- 


Mand  Steal  Co 

Sunriae  Energy  Co.. 


Gaa  Enargy  Devetopmenl- 
Enron  Gaa  Marlieling . 
Pooplee  Natural  Gaa  Co. 
Panda  Reeourcee,  Inc. 
BatUaOraekGaaCo.-. 


KPL  Gaa  Sarvica  Co — 
Enargy  Dynemica,  Irtc- 


I  ouiaiana  riatourcea  Co- 

81      liii        III   Bk«^lkk^  r^ 

NOfVMPOTI  rnpSMW  IxVp.. 

7( 


Corp.. 
RhMT  7ranamiatlon  Corp- 
Rwar  7ranamitaion  Corp- 
Rivar  7fanamiatlon  Corp- 

Unilad  Gaa  Pipe  Una  Co. 

Sea  Robii  P|pt8na  Co 

CNG  7ranarnl8iion  Corp. 

CNQ  7rananiiaaton  Corp.. 

CNG  7raneniiaeton  Corp. 

CNG  7ranamiitlon  Corp. 

CHG  7ranamittion  Cdrp. 

CNG  7rantniltiton  Cbip. 

7raneconMnentrt  Gat  Pipa  Una  Corp. 


Mountain  Front  PIpelne  Corp..  Inc- 
ExKon  Gat  Syttem,  Inc- 
Enrcn  Gaa  Marketing,  bw- 
Enron  Gat  Markettng,  Inc- 
Enron  Gat  Marketing.  Inc- 
7uacalooaa  Pipallna  Co.. 
PNbro  Energy,  Ira ....—-. 
Btaabethlown  Gat  Co- 


Energy  Marketing  Exchange,  Itk  . 

WHwiie  rnpetne  oo -.— .. 

GuN  Statee  Pipelne  Corp—- 
Coaat  Energy  Group- 


Exxon  Gaa  Syatam,  bic- 
Exxon  Gat  SyMam,  bw.. 
Bluck  UMtn  Pipaino  Co.. 
Sack  Marin  PIpelne  Co.- 
nack  Marfn  Pipelne  Co- 
Stingray  Pipelne  Co  — 
KN  Gaa  Marketing.  Inc.. 
7raraanMrican  Gat  7rantmi8iion  Corp.. 
JaNtraon  Smurfll  Corp  .———.—.....— 
Ladd  Gaa  Mwkalina  Inc— 
tliiliilppi  Rial  Co- 


Corneratone  Production  Oorp- 

Nortech  Enargy  Corp 

General  MMoraCorp- 


ConnecMcut  Natural  Gaf  Corp. 
Morth  ASanilc  UtHllae,  Inc. 
TmM^  riantporiaauri,  mc.... 
HopaGat,lnc. 


CNG  Oavatopntant  Co ^ 

UGicorp — :—.;....;.... 


Part 
284 
tub- 

P«t 


07-17-00 

07-^18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-60 

07-18-90 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-90 

07-18-80 

07-18-80 

07-18-80 

07-16-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-18-80 

07-10-80 

07-10-80 

07-10-80 

07-18-80 

07-10-80 

07-19-90 

07-10-00 

07-10-90 

07-10-80 

07-10-80 

07-19-90 

07-18-00 

07-19-80 

07-10-80 

07-10-00 

07-10-80 

07-10-80 

07-18-90 

07-10-90 

07-10-80 

07-10-80 

07-18-80 

07-19-80 

07-18-80 

07-10-80 

07-10-80 

07-18-80 

07-10-00 

07-18-80 

07-19-80 

07-10-80 

07-19-00 

07-10-80 

07-18-80 

07-10-80 

07-10-00 

07-1040 

07-10-00 

07-10-80 

07-10-00 

07-10-00 

07-19-80 

07-i»-00 


8 

B 

B' 

B 

Q-S 

G 

B 

B 

0-8 

B 

B 

B 

B 

B 

G-8 

G-S 

B 

B     ' 

G-S 

G-S 

O-S 

B 

B 

0-8 

O-S 

G-S 

O-S 

Q-S 

Q-8 

Q-S 

Q-8 

B 

B 

Q-e 
o-s 

0-8 
Q-8 
Q-S 
Q-S 

B 

Q-S 

Q-8 

B 

0-8 

B 

B 

Q-S 

B 

B 

Q-S 

Q-8 

Q-S 

B 

G-S 

B 

Q-S 

B 

B 

Q-S 

B 

B 

C 

C 

c 
c 

Q-S 

B 

G-S 

G-S 

B 

G-S 

Q-S 

OS 

B 

Q-S 

O-S 

B 

Q-S 

B     ' 


EaL  max.  daily 
quonlity* 


245.000 

1,500 

5,000 

30.000 

68,163 

15.000 

30.000 

26JXK> 

153.615 

70,000 

4.000 

420.000 

70,000 

6.600 

206,000 

01,670 

41,200 

1,467 

1436 

80.312 

103.000 

10.300 

3.000 

50.000 

75.000 

3,500 

40,000 

30.000 

40.000 

100.000 

700 

ISO 

2S.0OO 


130^)00 
tOJBOO 


16,000 

10,281 

^130 

6.700 

20.000 

500 

500.000 

6.000 

100.000 

50.000 

20.000 

7.302 

375.600 

625.920 

876.240 

35.000 

7.302 

100.000 

626 

lOOjOOO 

45.000 

1,043 

3.130 

5.216 

*  50,000 

SOOOO 

60,000 

50,000 

1.200 

150,000 

76 

105.000 

30,000 

103.000 

15,965 

2,300 

46A» 

.'  20,000 

:.  20,000 

300 

6.500 
^  88.000 


Docket  No.' 


S790-3976 

S790-3077 

ST90-3078 

S790-3979 

8790-3960 

8790-3961 

8790-3982 

ST90-3983 

S790-3904 

8700-3985 

5790-3986 

8700-3987 

8790-3968 

S790-39A9 

8790-3990 

SrOO-3991 

8790-3992 

S790-3993 

S700-3994 

ST90-3995 

5790-3996 

ST90-3997 

8790-3998 

8780-3999 

S790-4000 

S79O-4001 

ST90-4002 

ST9O-4003 

8790-4004 

8790-4005 

S790-4006 

8790-4007 

$790-4008 

S790-4009 

S700-4010 

8790-4011 

8790-4012 

8790-4013 

8790-401 4 

S790-4015 

8790^4016 

8790-4017 

8790-4018 

8790-4019 

8790-4020 

S790-4021 

S790-4022 

ST90-4023 

S790-4024 

8790-4025 

8790-4026 

ST90-4027 

ST9O-4028 

ST90-4029 

8790-4030 

8790-4031 

8790-4032 

ST90-4033 

S790-«034 

ST90-4035 

8790-*036 

8790-4037 

ST90-4038 

ST90--W39 

8790-4040 

879O-4041 

8790-4042 

ST90-4043 

8790-4044 

8780-4045 

8790-4046 

8790-4047 

8790-4048 

ST90-4O49 

ST90-4O50 

8T90-4051 

ST90-4052 

8790-4053 

8790-4064 


7ranapDiter/«eltflr 


7raracontinental  Gaa  Pipe  Une  Corp— 
7rBnacanlinental  Gat  PlfM  Une  Corp.- 
7rhnscontlnarTtal  Gaa  PlfM  Une  Corp- 
7raruconlinanlal  Gaa  Pipe  Une  Corp-. 
7ranscontinental  Gaa  Pipe  Ur«e  Corp.- 
7ranscontirwntal  Gaa  Pipe  Une  Coip- 
7[Bnscontinantal  Gat  Pipe  Una  Corp. 
7ranscontiner«lal  Gaa  Pipe  Une  Corp .. 
7[Bn8Contir>ental  Gaa  Pipe  Line  Corp  .- 
r4aiural  Gas  PipeKrw  Co.  of  America . 

Panhandto  Eaatem  Pipe  Une  Co 

Panherxle  Eaatam  Pipe  Une  Co.. 
Panfiandle  Easiem  Pipe  Ur>e  Co- 

Panhandie  Eastern  Pipe  Une  Co 

United  Gas  Pipe  Une  Co — .. 

7ran8continer>tai  Gaa  Pipe; Une  Corp- 
E<|uilrant.  Inc-.. 

Equitraifs,  Inc 

United  Gas  Pipe  Une  Co . 
Ueled  Gas  Pipe  Une  Co . 
UiMtedGas  Pipe  Une  Co. 

7(unkline  Gas  Co... 

7iunkUne  Gas  Co 


Recipient 


Pennaylvania  Gaa  and  Watar  Co.. 
City  ol  iMnder.. 


GoMen  Gaa  Energies.  Inc- 

Ijonghorn  Pipelne  Co- 

Qly  ol  7homaston ....—.-..—... 

7rt<:ounty  Natural  Gaa  Go 

SouthMiaatem  Virginia  Gat  Co . 

UGI  Corp .- _ 

Cttyol7oocoa. 
CoUnos  Natural  Gas  Co . 


Mountain  Iron  &  Suppiy  Co . 
United  Cities  Gas  Co... 
Bishop  Pipeline  Corp.. 

ONn  Corp 

Kerr-MoGea  Corp.. 
Sou8>  Jersey  Gas  Co. 


7n*ikllne  Gas  Co 

7rw)Kline  Gas  Co — 

Cokxsdo  Interstate  Gaa  Co- 

ANF)  Pipeline  Co- 

ANR  Pipeline  Co. - 

ANR  Pipeline  Co ... 

ANR  Pipeline  Co.- 

ANR  Pipeline  Co. 


ANR  Pipeline  Co 

ANR  Pipeline  Co 

7exas  Gas  Transmission  Corp.. 
Texas  Gas  Transmisaion  Corp.. 

K  N  Energy.  Inc 

K  N  Energy,  hK— ..- _-. 

Superior  Offshore  PIpeilna  Co-. 

Equitrans.  Inc ..i — 

El  Paso  Natural  Gaa  Co 


Algonquin  Gaa  Transmission  Co.. 
AtBDrvjuin  Gaa  7ransmission  Co. 
AloorMjuin  Gas  7ranamission  Co.. 
Algonquin  Gas  Transmission  Co... 
AlgoTKiuin  Gaa  Transmission  Co.-. 
Algonquin  Gas  Transmission  Co... 
Algonquin  Gas  7ransmission  Co.-. 
Algonquin  Gas  7ransmi8sion  Co... 
Algonquin  Gas  7rans(niS8ion  Co... 
AlgorKJuin  Gas  7ransntission  Co.- 
Algonquin  Gas  7ransmission  Co... 
Stingray  Pipeline  Co . 
Stingray  Pipeline  Co . 
Natural  Gas  Pipeline  Co.  o<  A.-nerica  - 
Natural  Gas  Pipeinw  Co.  of  Anterica  ... 
Natural  Gas  Pipeline  Co.  of  America  ... 
Natural  Gas  Pipeline  Co.  of  America .- 

UnHed  Gaa  Pipe  Une  Co 

United  Gas  Pipe  Una  Co 

UnNad  Gas  Pipe  Une  Co 

Cotorado  Interstate  Gas  Co ^ 

Colorado  Interstate  Gas  Co..- 


7rar>80onUrtanlai  Gas  Pipe  Une  Corp. 
7ranscontinental  Gaa  Pipe  Une  Corp. 
7ranacontlnentai  Gas  Pipe  Une  Corp. 
7ranaconMnantal  Gaa  Pipe  Une  Corp. 
7ranaoontlrwntal  Gat  Pipa  Une  Corp. 
7ai(/Con  Gat  Pipeline  Co- 
Valero  7rantraissior«.  LP  -. 
EqulMnt,  Inc- 

7ennessee  Gaa  Pipalrw  Co 

NOhiral  Gaa  Pipelne  Co.  of  America .- 
NAiral  Gaa  Pipelrte  Co.  of  America  .„ 
Natural  Gaa  Pipalrw  Co.  of  America .- 
Natural  Gaa  Pipelne  Co.  of  America  .- 
Traneconbnental  Gaa  Pipe  Une  Corp- 
7ranaContinental  Gaa  Pipe  Une  Corp 
7ranaooolnantal  Gaa  Pipe. Urte  Corp 
7r8nscohlnental  Ga#  Pipe  Une  Corp 


Cokimbia  Gas  ol  Pennsylvania,  Inc.. 

Virginia  Electric  A  Poum  Co — .. 

Eagle  Natural  Gaa  Co 

North  Central  Pubic  San^toa  CO . 
Texaco  Gas  Marketing.  Inc- 


Oatafited 


Coas*.al  Gas  Maritoting  Co— 
Memphis  Ljght  Gas  and  Water  Division- 
Colony  Pipeline  Corp „ 

Colony  Natural  Gas  Corp 

Intermountain  Gas  Co . 
Tejas  Power  Corp. 
Williams  Natural  Gas  Co... 
Nart^,em  tltinois  Gas  Co..- 

Consumers  Power  Co 

Entracte  Corp . 

Texaco  Gaa  Maikeiing,  Inc 

Consumers  Power  Co 

Trartsco  Energy  Marketing  Co- 

Pdans  Pipeline  Co...- . 

Centran  Corp 

Energ*  Dynamics,  bK 

Energy  Devetopment  Corp-. 

Access  Energy  Corp. 

Amoco  Gas  Co 


PHibro  Oistribukxa  Corp 

Catamount  Natural  Gaa,  Inc- 
Catamount  Natural  Gaa,  Inc- 
Pt^ibro  Diatributora  Corp.. 
PNbro  Distributors  Corp - 
Ptvtxo  DisUilNitors  Corp- 
Paragon  Gas  Corp.. 


Phftro  Distributors  Corp- 
Phaxo  Distributors  Corp.. 
Colonial  Gas  Company.. 

Paragon  Gas  Corp 

Elf  Expkxatton,  Inc 

Sun  Operating  Umited  Partnership- 
Chevron  US  A,  Inc 


Seagull  Mariceting  Services,  Inc. 

Caterpillar,  Inc _ 

PSI.  Inc 

FRM.  Inc 

ArkIa  Energy  Marketing.. 
Art(la  Energy  Marlcating.. 

Vesgaa  Co - 

Peoples  Natural  Gat  Co 

TrunMine  Gat  Co . 

Umon  Gas  Co 

UGI  Corp- 


Pubic  Sannoe  Ca  of  N.  CaroMa . 

Union  Gaa  Co ; . 

Transwestem  PipaHna  Co 

El  Paso  Natural  Gaa  Co- 


Phoenix  DIvaraNiad  Vanturea.  inc.. 

Ahimirxjm  Co.  of  America 

Tonnoaiat  Gaa  Pipalrw  Co 

Vkmria  Gat  Corp . — 

PhiMpa  Gaa  Marketing  Co 

Acoeaa  Enargy  Corp„ 


BaWmow  Gaa  and  Electric  Co- 
COrput  Chritll  mdutbiai  Pipeline  Co. 
Atlanta  Gaa  Ught  Co- 
Oty  ol  Buiord 


07-1 

07-18-80 

07-18r80 

07-18-80 

07-18-80 

07-10-80 

07-18-80 

07-18-80 

07-19-90 

07-20-90 

07-20-80 

07-20-90 

07-20-90 

07-20-80 

07-23-80 

07-20-80 

07-20-80 

07-20-80 

07-23-80 

07-23-90 

07-23-90 

07-23-80 

07-23-80 

07-23-90 

07-23-00 

07-23-90 

07-23-90 

07-23-90 

07-23-90 

07-23-00 

07-23-80 

07-23-80 

07-23-80 

07-24-80 

07-24-90 

07-24-80 

07-24-80 

07-24-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 

07-2S-90 

07-25-90 

07-25-90 

07-25-90 

07-25-90 
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Transporter/ssHer 


Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 
Trwikine  Gas  Co 


Ecmitrans,  Inc _.. 

Western  Gas  Supply  Co 

TVanscontinental  Gas  Pipe  Um  Corp. 
Trartscontinental  Gas  Pipe  Lirw  Corp. 
Transcontinental  Gas  Pipe  Lirte  Corp. 
Transcontinental  Gas  Pipe  Lirw  Corp. 
Transcontinental  Gas  Pipe  Line  Corp. 
Transcontinental  Gas  Pipe  Line  Corp . 
Transcontinental  Gas  Pipe  Line  Corp . 


Recipient 


Pennsylvania  and  Southern  Gas  Co . 
East  Tennessee  Natural  Gas  Co~ 
City  of  Dickson. 
Enron  Gas  Marketing.  Inc.. 
Bethlehem  Steel  Corp.. 
Public  Service  Co.  cH  Cotorado.. 
Pledrwont  Natural  Gas  Co.. 
Commission  o(  Pubic  Works,  Laurent- 

KimbaN  Resources.  Inc „ — 

Sabine  Gas  Transmission  Co 

Bishop  Pipeline  Corp.. 


Pennsylvania  Gas  and  Water  Co.. 
Brooklyn  Union  Gas  Co 
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■  Notice  (A  transactions  does  not  constitute  a  determination  ttiat  filings  com|My  with  commission  reguiatfons  in  acconjartce  writh  Oder  Na  436  (final  rule  and 
notice  requesting  supplemental  comments.  50  FR  42,372.  10/10/85). 
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rOockot  No.  Tli9(»-14-22-O00] 

CNQ  Transmission  Corp^  Proposed 
Changes  In  FERC  Gas  Tariff 

September  14, 1990. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  September  11, 
1990,  pursuant  to  section  4  of  the 
Natural  Gas  Act,  the  Stipulation  and 
Agreement  approved  by  the  Conunission 
on  October  6. 1989,  in  Docket  Nos. 
RP8fr-217,  et  al,  and  section  12.9  of  the 
General  Terms  and  Conditions  of  CNG's 
V¥RC  Gas  Tariff,  filed  six  (6)  copies  of 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l: 

First  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  209 
Second  Revised  Sheet  No.  210 

The  tariff  sheets  are  proposed  to 
become  effective  on  September  1, 1990. 

The  purpose  of  the  filing  is  to  flow 
through  changes  in  take-or-pay  costs 
allocated  to  CNG  by  its  pipeline 
suppliers. 

CNG  states  that  copies  of  this  filing 
were  served  upon  CNG's  customers  as 
well  as  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  September 
21. 1990.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
am^ropriate  ection  to  be,  taken  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  Hie 

vn\h  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  90-22236  Filed  9-19-90;  8:45  am] 
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I  Docket  No.  TQ91-1-33-001  RP86-157-004, 
TM91-1-33-001] 

El  Paso  Natural  Gas  Ca  Correction  to 
Tariff  Sheet  Designation 

September  14, 1990. 
Take  notice  that  on  September  11, 

1990,  El  Paso  Natural  Gas  Company  ("El 
Paso")  nied,  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory 
Conunission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
corrections  to  (i)  its  Quarterly 
Adjustment  in  Rates  and  Revisions  to 
the  Special  Liquids  Surcharge  and 
Annual  Charge  Adjustment  at  Docket 
Nos.  TQ91-1-33-000,  RP86-157-003  and 
TM91-1-33-000,  respectively,  and  (ii) 
Revision  to  Rates  and  Charges  for  Take- 
or-Pay  Buyout  and  Buydown  Cost 
Recovery  at  Docket  No.  TM91-2-33-000. 
El  Paso  had  requested  in  both  tariff 
Filings  that  the  tariff  sheets  tendered 
therewith  be  made  effective  October  1, 
1990. 

El  Paso  states  on  August  31,  lOOa  at 
Docket  No.  RP90-153-000,  the 
Commission  accepted  and  suspended 
for  five  (5)  months  until  February  1, 

1991,  subject  to  refund  and  conditions, 
certain  tariff  sheets  filed  by  El  Paso  on 
August  1, 1990.  Such  tariff  sheets  reflect 
changes  to,  among  other  things,  rate 
calculations  and  points  of  delivery.  El 
Paso  States  that  as  a  result  of  such 
suspension,  it  became  necessary  to 


repaginate  tendered  First  Revised  Third 
Revised  Sheet  No.  101  included  in  the 
tariff  filing  described  in  item  (i)  above 
and  tendered  Fourth  Revised  Sheet  No. 
101  included  in  the  tariff  filing  described 
in  item  (ii)  above  to  El  Paso's  Second 
Revised  Volume  No.  1  Tariff. 

El  Paso  states  that  it  submitted 
renumbered  First  Revised  Second 
Revised  Sheet  No.  101  in  lieu  of  First 
Revised  Third  Revised  Sheet  No.  101 
and  Second  Revised  Sheet  No.  101  in 
lieu  of  Fourth  Revised  Sheet  No.  101  to 
reflect  the  correct  superseded  tariff 
sheet  pagination.  EI  Paso  respectfully 
requests  that  said  tariff  sheets  be 
substituted  for  those  counterpart  tariff 
sheets  currently  pending  Commission 
approval  at  Docket  Nos.  TQ91-1-33-000, 
RP86-157-003.  TM91-1-33-000  and 
TM91-2-33-000. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  sales 
customers  and  all  interested  State 
regulatory  commissions.  El  Paso  states 
that  no  other  parties  are  affected  by  the 
instant  changes. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
P25  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  September  21. 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

IwiptictioPi 

LobD-CuhaQ, 

Sccntory. 

|FR  Doc.  90-22237  Piled  t-W-OO;  8:45  aii4 

I  COOC  fn7-«V4i 


(Doctot  Na  RPCt-SO-Oiai 


iTranMiriMioiiCo.: 
PropoMd  ChMgii  IaFERC  Ga»  Tariff 


emb«r  14. 1990. 
Take  notice  that  on  September  4. 1990, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  be  effective  August  1. 
1990: 

PDtC  Gflv  TkbIi  9uuno  Rbtism  Vohms 

Snbstitiite  Original  Sheet  No.  51 
Second  Sobstitate  OrigimI  Sheet  ^fo.  116 
Secood  Subelitale  Ordinal  Sheet  No.  143 
Second  SdfastitDte  CMginal  Sheet  No.  185 

FERC  Gas  Tariff.  Original  Volume  Na  3 
Substitate  First  Revised  Sheet  No.  1039 

Reason  for  Filing 

The  above-referenced  tariff  sheets  are 
being  filed  to  coiiq>Iy  with  a  Letter 
Order  Ponmnl  to  1 375.307  (bKl)  and 
(b)(3).  Office  of  Pipehne  and  Producer 
Regnlatioa — Cost  of  Service  Branch, 
dated  August  15, 1990  in  Dodcet  Na 
RP89-50-011.  fai  the  August  IS,  1990 
Letter  Order.  FGT  was  required  to  make 
certain  tariff  revisions  to  its  )uly  13, 1990 
Compliance  Filing  in  this  docket. 
Accordingly,  pursuant  to  and  in 
compliance  with  such  letter  order.  FGT 
submits  herewith  the  revised  tariff 
sheets. 

In  addition.  FGT  has  submitted 
workpapers  which  support  the  current 
adjustmeitt  set  fbrtii  In  Original  Sheet 
No.  8.    ' 

FGT  states  that  a  copy  erf  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  PQtC  Gas  Tariff,  Second 
Revised  Vohme  Na  1,  Original  Volume 
No.  3,  and  interested  State 
Conadsskms. 

Any  person  desiring  to  protest  said 
filing  shoukl  file  a  protest  with  the 
Federal  Energy  Regnlatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  2(H26,  in  accordance 
iwith  Rules  214  and  211  of  the 
Commission's  Roles  of  Practice  and 
Piocedive  (18  CFR  H  385.214, 385.211 
(1990).  An  such  protests  should  be  filed 
on  or  before  September  21. 1990. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Persons  that  are  already 

parties  to  this  proceeding  need  not  file  a 

motion  to  intervene  in  this  matter. 

Copies  of  this  filing  are  on  file  widi  the 

Commisawm  and  are  available  for  public 

inspectkMi. 

Lois  D.  CaatkBD. 

Seaettuy. 

{FR  Doc.  m-Z22X  Ffled  9-19-001 8:45  am) 


(Doctot  Noi  TII91-1-79-001) 

Oxark  Gm  Transmission  System; 
Amended  Filing 

September  14. 1990. 

Take  notice  that  Ozark  Gas 
Ttansmissian  System  ("Ozark")  on 
September  11, 1990,  tendered  for  filing 
an  amendmmt  to  its  Augost  31, 1990 
filing  of  the  following  revised  tariff  ^eet 
in  its  FERC  Gas  Tariff,  Original  volume 
Nal: 

Sixth  Revised  Sheet  No.  5 

The  proposed  effective  date  is 
October  1. 1990. 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedule  to  reflect  its 
Commission-authorized  Annual  Charge 
Adlustment  TACA")  unit  diarge  of 
$.0019.  Ozark  states  that  this  filing  is 
submitted  in  compliance  with 
S  154.38(d](6Kiii)  of  the  Commission's 
Regulations. 

Ozark  states  that  copies  of  the  filing 
were  served  upon  Ozark's  Jurisdictional 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  ■  protest  with  the 
Federal  Energy  Regnlatory  C(»nmission. 
825  Nordi  Capitol  Street  NE., 
Wariiingtmi,  DC  20420,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  September  21. 1990. 
Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  fiile  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  dw 
Commission  and  are  available  for  pnbUc 
inspection. 
Loisai 


SecretoTy. 

(PR  Doc  90-22283  Hied  9-19-00:  M&  am) 
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IDocfcat  Na  RP90-187-000] 

Vataro  Interstate  Tranamlaslon  Co; 
Notica  of  Propoaad  Ctumgas  In  FERC 
QasTariff 

September  14, 1990. 

Take  notice  that  Valero  Interstate 
Transmission  Company  (•^kco"),  on 
September  12, 1990  tendered  for  filing 
the  fc^owing  tariff  sheets  containing 
changes  to  Original  Vohme  Na  2  of    / 
Vitco's  FERC  Gas  Tariff  in  order  to 
implement  a  customer  settlement  of 
take-or-pay  buyout/buydown  cost 
recovery: 

Valen  latentate ' 


/^E^C  Gas  Tariff,  Original  Volume  No.  2 
Schedule  of  Rates  to  Be  Charged 

26th  Revised  Sheet  No.  • 
Revised  Rate  Schedule  S-3 

1st  Revised  Sheet  Nos.  84-94 
5th  Revised  Sheet  No.  95 
2nd  Revised  Sheet  No.  95.1 
Ist  Revised  Sheet  Nos.  96-106.4 

The  proposed  effective  date  of  the 
above  filing  is  upon  Commission 
approval  of  a  Customer  Settlement,  but 
no  lat^  than  November  15, 1990.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  are  necessary 
for  implementation. 

Th^  tariff  sheets  implement  a 
settlement  with  Vitco's  sole  remaming 
Ittrisdictional  sales  customer.  El  Paso 
Natural  Gas  Company  ("El  Paso"). 
Vitco's  recovery  of  take-or-pay  buyout 
and  buydown  payments  made  to 
producers  wfacMe  contracts  were 
dedicated  exclusively  to  El  Paso.  The 
Settlement  provides  that: 

(i)  Vitco  shall  absorb  twenty  fire  (25 
percent  of  the  take-or-pcy  buyout/buydown 
costs  of  $15,740,000. 

(ii)  Vitco  shall  hill  and  El  Paso  shall  pay  in 
one  lump  sum  twenty  five  percent  (25%)  of 
Vitco's  taice-or-pay  buyout  and  buydown 
costs  paid  to  the  prodnoers. 

(iii)  Vitco  shall  bill  and  El  Paso  shall  pay  a 
Take-or-Pay  Commodity  Rate  Surdjarge  over 
a  tbnt  (3)  year  period  to  recover  an  amount 
which  would  equal  fifty  percent  (50%)  of 
Vitco's  take-or-pay  pagnncnts.  provided, 
however,  at  the  end  of  the  Hiree  (3)  year 
period  Vitco  shatt  biU  El  Paso  in  a  lamp  sum 
for  any  amount  of  tha  fifty  percent  (SOK)  of 
take-or-pay  charges  including  interest  not 
collected  or  shall  rehmd  to  El  Paso  any 
amount  of  over  collection  including  interest 
of  the  fifty  percent  (50%)  of  take-or-pay 
payments.  The  amotmt  of  the  Take-or-Pay 
Commodity  Rate  Snrdmige  for  the  first 
period  is  89.3741  per  MK0t«  as  shown  on 
2Sdi  Revised  Stoet  Na  6, 

(iv)  VilcD  shall  oedtt  Id  B  Paso  al 
amounts  caiisutly  ia  Acooaat  191— 
Settlement  tltfougb  a  Saichargs  Baia  The 
amount  of  the  Account  191— Settlement 


credit  is  SOilOB?  pet  MMBttt  as  shown  oa  28th 
Revised  Sheet  Na  6. 

(v)  Vftcu  dMt  credit  (a  B  Paso  fia  the  Fbced 
tSRBpmBBf  Or  Hie  Cbmnuolty  Cnarp'  sr  9t 
Ka^r  SBBeflns^^^^vm  samv  rsvr  an  smonnr 
of  four  cents  (4<)  per  MMBtu.  providtdl 
howeveft^  Iha*  Iha  ToCit  fisiiaMiilll||  Brte 
Shalt  art. hgisdMEsdbsisi  dia  susiuMu 
podiaa  indading  tha  CuneBtly  EffeENve 
ACAchasg^ 

(vi)  Vitco  shall  chaige  EI  Paso  t&»  asturi 
gas  cost  fbr  gas  purchased  in  the  spot  maritet 
which  fs  no  vifpxr  than  tluee  cents  pf ) 
above  the  arittaaffe  average  of  Aa 
"Avenge'^  qjualSs  for  Megiaiwl  9M  Gm 
PricH.Dattw«altonpciHa3S-Da3rak4>ply 

Trflft^^^»ifa^B  ^^^Q^^rfk**^  Y^w^M^   ki^^aK#^^m> 

PippyneataaiwaHdiaaHiasaei  piihlialind 
during  the  applicablg  f  roduf  tian  inaath  oi 
Natural  Gas  hitel^enee  Ga»  Ptice  Index  (dc 
the  gas  deGverable  in  the  same  raaalh  as  the 
prod>ictfon  numth. 

Basically,  the  settlemcai  psevides  IImI 
the  Oeder  No.  58ft  standard*  aaaalfotA 
in  SecUoa  ajM  be  iallowed  witit  eettaia 
excqitiaoai.  Uadei  ^  settlemeaiaad 
the  Order  No,  S0aeae4reeoweiy  optima 
Vitca  eksts.  t»  abseib  tweaty  five 
percent  (259^  e£  Uhe  take-os-pay 
payments  aad  recewci  an  e^aol  amount 
of  twenty  five  peccenl  \2SX^  ihsougjL  a 
fixed  ehargia.  "Die  fisted  chacge  ia  to  be  a 
.  luray  sum  peymokt  t»  be  paki  by  El  Peso 
^  fi&een  (14  day»  after  Vitco  pay»  the 
cnttBe  amowit  doe  die  preducera  The 
remaiauft  i&y  percent  (50%)  is  to  be 
reeovescd  tbrovgh  a  Take^ei-Pay 
Commodity  Rate  Surcharge.  This 
sorcherge  is  to  be  ericulated  aesmnqg 
El  Paso  will  purchase  an  annual  daiFy 
quantity  of  25,000  MMBtn  perdlayevcr  a 
three  year  period.  El  Paso  agrees  to 
purchase  anaverag/e  of  25,000  MMBtu 
per  day  over  each  12  month  period  ^ven 
market  and  supply  constraints  and 
ftiryier  agyees  t»pey  by  lump  swm 
payment  any  portion  of  the  fifty  percent 
(50%)nptiwjwaMdattheeadofBte 
three  year  period.  In  reloni  for  Q  Pbso*^s 
assurances  of  payment  of  the  Take-or- 
Pay  Comfflodity  Bate  Surchaage  Vitco 
agrees  to  credit  the  Fixed  Component  of 
the  Coodnodity  Rate  of  the  Rale 
Schedule  S-A  sales  rate  by  fcau  cents 
(4i)  per  MMBtu.  To  tlw  extent  thia 
structute  diOiers  fram  the  strsctsre  set 
forth  in  section.  2J.O^  Vitco  ceqjuests  e 
waiver  for  gpod  cause. 

In  order  to  implement  the  reqeiiemeat 
to  charge  El  Paso  spot  market  gas  costs, 
Vitco  fifes  wnoHancoBOfy  herewfln  e 
revised  PGA  hi  DbeketNa  TQ»-l-5». 
Becaoae  Ms<FGA  Is  pert  and  parcel  of 
this  satAeasBnC  VKee  leijaeste  any 
waivers  necessary  to  hn^ment »  FGA 
as  a  part.  o£  (his  proceeding. 

Also,  \nico  today  is  filing 
simultaneously  with  these  tariS  sheets 
an  applicstfaa  foe  an  otder  araendiag. 
Vitco's  fiatfng  certtficste  of  pobUc. 


conveaiBBCo  sod  necessity  i»  Dechet 
Moi  CPIL-NaFOU  tak  the  fallowiog  ways 
in  ordei  to  implrmont  the  myhiremest 
RateSchedufeS-3c 

(l|Ciasg»theBiiiiiMiiBi  dagy swing 
quantfty  to- ■  mage  between  5,aa»  lACSk  t» 
50.000  MMBtu  per  day. 

(2)  Delete  two  existing  dlefiveiy  points  and 
add  •  new  panA  and 

(3)  Repfaee  Ifcv  LanOaeT  sentafaed  fer  the 
current^  eJawtSw  RMfr  Sdieduie  Nd.  S-9 
witJi  a  wmf  coavaci  cmrv  Septenmer  i.  i90O, 
in  order  to  delete  specifically  dedicated  gas 
purchase  »— S  atfc,  >»  aUsw  fer  pwehasas  en 
the  spot  maHM  and  tkrivffsttAe' agreement 
batwesn  vnnvand  0  RnoMiMiug  to  lax^ 
or-pagr  casta 

Any  peraoa  desiidag  to  be  heard  or 
protest  aoid  filiag  shostd  fiUe  a  maAoa  to 
intervene  or  protest  with  the  FedaaL 
Enesgy  Regulatory  Commiaaku^  825 
Nortk  Capital  Street.  NE..  Waafaisgtoi^ 
DC  20426.  ht  asserdawe  with  &|  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  AH  8«ch  motions  ss 
protests  shouM  be  filed  on  or  before 
September  Zl,  1990.  Pt-otests  will  be 
consfdered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  wiR  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  f^a  motion  to  fntervene.  Copies 
of  this  Ming  are  on  f!Te  with  the 
Commfssian  and  are  availaMe  fer  public 
inspection  in  the  Ribfic  Refecence  room. 
Lois  D,  CaeheH, 
Secretary. 
[FR  Doc.  a»-22234  Filed  9.4».«0t  8i46  am| 
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Weatasn  Area  Pawar  AAninlstrathw 

Envhuiiiiiaiilaliknpact  Slalainent^ 
Post-fWt  Ganaraf  Ponvar  MarkaChig 
and  Alloeafbn  Crftarfii;  salt  Lake  City 
Area  lUlagtatwi  Fro|acU    PuftBC 
ScopMiff  MaeUngs 


agency:  Western  Area  1 
AdministraScan.  DOB. 
ACnavK  Haffce  ot  pebnc  scoping 
meetings, 

•UMMAIW:  The  Westeta  Ana  I^wes 

Arimisistintien  {WasSesar)  ammiinBed  its 
intent  to  pr^are  so  iiwiieiainaisi 
hnped  ststeaseaA  |EaS)  OB  its  Posfc-19e8 
Gcnesal  Power  hlafkoMsB  and 
A  Hnratian  Qiterio  pdarfctint  Criteria^ 
in  the  Fadsffsl  Baglatar  eo  April4^  lie» 
(55  FR  125681.  pMsaont  la  the  Nottoml 
EnuaBaanataL  Policy  Ack  ol  100 
(NEPAi  sad  tko  Coamik  ea 
EnviiMuialol  Qifliity  ICEQ) 
regulatioaa  fas  iaiplsiasatiag  NEPA  H* 
CFRlStlMS»)p 

Tha  pihlk  ■rniia[[.psrinit^nr-r  -  -**- 
pehBralionoithaliiMilliii^ilii 


scheduled  at  tko  U 

listed  Battel 

wiU( 

after  the  lest  I 

The] 
yohlMhedinthel 
Fehsaeiy  7.  IMft  151 HL  4BaH.  The 
Msiketis«  Ciiksis  set  te  tBBM  hgr 
which  Westeiat 
capadty  sod  uajgy  heat  the  Gokaado 
River  Storage  nafect  (CRS^  tbe 
CoHhraa  ProisBU  and  the  Bhy  I 
Project  known  collectively  i 
Lake  City  Asea  Integrated  Psoiasts 
(SLCAhitegvatedPr^estaiv  dviag  tfie 
period  hesi  Octohtr  !>.  MBIk  theai^ 
September  30, 2004.  Allocatisiaef 
maehetnble  capacity  aad  aneqy  wasin 
accosdaass  with  the  prrieaaaoe 
provisiooooC  Becloowtiaa  Law  and  the 
Marketing  Criterio.  Adjusted  fiaak  post- 
ISB^finopewes  aUeeatieBS  for  the 
Sft£A  loA^sated  Pio)eets  ^ 
published  in  the  I 
Auyst  Mv  198»  |54  FR  3fi834^ 

This  BIS  process  wiU  documefll 
asdsting  marketins  Radices  aaid 
identiiy  alemoliwes  le  d»  enstias 
practices  mA  analyae  die  eeaasHse  and 
environmental  eflBcto  of  the  rsisiiog 
practices  and  altecBatives.  Geacial^. 
tills  will  iovelwe  a  review  o£  how 
marketable  capacity  and  aneis^  ase 
quantiBrA.  allocatpd  and  scheduiad 
from  SLCA  Inteyated  Protects 
genetatiag  facilities  and  the 
consequences  vt  aitcmative  mashetiog 
scenasios. 

Westesn's  purpose  io  the  EIS  is  to 
investigate  the  irapefft  «<  bcmt  maaketing 
criteria  £ar  the  marketeg  and  <  " 
(tf  SLCA  Lategrated  Presets  L 
Sevend  peaaiMe  alitmatiiwee  have  hceo 
identified  at  this  time;  it  is  expected  ttiot 
modifications  to  these  alternatives  aad 
additieaal  akamatives  may  be 
developed  dnriog:  the  psbkc  scoiiiag 
process,  which  includes  the  meetings 
identified  hi  this  natiea.  The  hose  case  / 
no  action  altemotiMe  defioes  the  I 
upon  w4ach  aii  other  atteraativea 
assessed  The  no  aeteoatevaliiwe 
woukl  ceaaist  ef  a  rctHBa  to  the 
maiketiag  end  ahocatien  saediods  as 
repaesenlod  by  the  CRSP.  CoHbraa 
Project,  and  Bio  Grande  Prejed 
contiscls  that  were  ift  riEad  Mardk  7. 
1988.  with  the  aasaciaird  masketed 
resource  leoda^  aUocsliBBa.  and 
cuuBaMfS.Ths  CRSP  BMtrkeling  end 
allocatioo  BOthods  sRio  based  oa  te 
Mariceth^Cnteria  pahh^ed  ia  tha 
Federal  Regbter  Februaay  a  UMl  aad 
amended  haaiaaj  Sv  1884. 
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Interim  Marketing  Plan  under  which 
SLCA  Integrated  Projects  power  is  being 
temporarily  marketed  pending 
completion  of  the  EIS.  An  additional 
alternative  is  implementation  of  the 
Post-1989  Marketing  Criteria,  as 
published  in  the  February  7, 1986, 
Federal  Register.  Other  alternatives  will 
be  formulated  based  on  issues  raised 
and  pubUc  comments  and  suggestions 
during  the  scoping  process. 

In  addition  to  and/or  part  of  the 
alternatives.  Western's  EIS  shall 
adequately  address  the  following  issues, 
among  others: 

a.  The  cumulative  impacts  of  the  Post- 

1969  Marketing  Criteria  on  the 
environment  and  the  operations  of 
CRSP  dams; 

b.  The  impacts  of  operations  of  CRSP 

dams  pursuant  to  the  Po8t-ig89 
Marketing  Criteria  upon  endangered 
or  threatened  species; 

c.  Alternatives  to  the  current  operations 

of  CRSP  dams  and  to  the  Po8t-1989 
Mariceting  Criteria;  and 

d.  Mitigation  measures  in  connection 

with  the  environmental  impacts  of 
the  Post-1989  Marketing  Criteria  for 
the  cumulative  impacts  of  dam 
operations  to  the  extent  such 
impacts  are  identified. 
Additional  issues  for  study  or 
consideration  will  be  identified  in  the 
scoping  process. 

Western  intends  to  consoUdate  the 
public  involvement  process  associated 
with  NEPA  and  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  so  that 
Western's  Record  of  Decision  on  the 
Marketing  Criteria  will  reflect  the 
procedural  requirements  of  all 
applicable  legislation  and  regulations. 
The  scoping  process  is  being  conducted 
in  accordance  with  the  CEQ  regulations 
and  the  Department  of  Energy's 
"Guidelines  for  Compliance  with  the 
National  Environmental  Policy  Act"  (52 
FR  47662)  (DOE  Guidelines),  as 
amended. 

An  information  packet  relating  to  the 
proposed  action  is  available  on  request 
by  writing  or  telephoning  the  address 
provided  in  this  notice. 

Interested  persons  are  invited  to  make 
suggestions  or  comment  on  the  scope  of 
the  EIS,  including  issues  relative  to  and 
alternatives  to  the  proposed  action. 
Written  comments  may  be  sent  to  the 
address  given  in  this  notice  until 
November  16, 1990.  Comments  may  be 
made  in  person  at  any  of  the  five  public 
scoping  meetings.  Written  comments 
will  also  be  accepted  at  the  public 
scoping  meetings. 

Western  will  prepare  an  EIS 
implementation  plan  in  accordance  with 
the  DOE  Guidelines  to  record  ihe  results 


of  the  scoping  process  and  provide 
guidance  for  preparation  of  the  EIS.  The 
Implementation  Plan  will  be  made 
available  to  the  Public  for  information. 
DATES:  Scoping  meetings  will  be  held  at 
the  following  dates  and  locations.  All 
meetings  will  begin  at  7  p.m. 

October  9. 1990,  Red  Lion  Inn,  255  South 

West  Temple.  Salt  Lake  City.  Utah 
October  la  1990,  Denver  Marriott  West 

Denver  West-Marriott  Blvd.,  Golden, 

Colorado 
October  11, 1990,  Hioenix  Sheraton,  111 

North  Central,  Phoenix,  Arizona 
October  15, 199a  Holiday  Inn  Pyramid,  5151 

San  Francisco  Road,  NE,  Albuquerque, 

New  Mexico 
October  16, 1990,  Flagstaff  High  School 

Auditorium,  400  West  Elm,  Flagstaff, 

Arizona. 

FOR  RIRTHCR  INFOIIMATK>N  CONTACT 

Mr.  David  Sabo,  EIS  Coordinator,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  11606, 
Salt  Lake  City.  UT  84147.  (801)  524-5493. 
8UPPi£MENTAiiv  informahon:  Western 
was  established  by  Section  302  of  the 
Department  of  Energy  Organization  Act, 
effective  October  1, 1977,  and  was 
tasked  with  implementing  national 
energy  policy  by  marketing  Federal 
hydropower  over  an  efficient  and 
reliable  transmission  system  while 
encouraging  conservation  and  the  use  of 
renewable  energy  resources. 

Western's  Salt  Lake  City  Area 
markets  hydropower  from  the  SLCA 
Integrated  Projects,  the  Provo  River 
Project,  and  the  Falcon-Amistad 
Projects.  The  resources  of  the  SLCA 
Integrated  projects  include  the  following 
powerplants  operated  by  the  Bureau  of 
Reclamation:  Flaming  Gorge  in  Utah; 
Glen  Canyon  in  Arizona;  Blue  Mesa, 
Morrow  Point.  Crystal,  Upper  Molina, 
and  Lower  Molina  in  Colorado; 
Fontenelle  in  Wyoming;  and  Elephant 
Butte  in  New  Mexico.  The  Marketing 
Criteria  apply  only  to  the  SLCA 
Integrated  Projects. 

The  Glen  Canyon  Dam  and 
Powerplant  are  the  largest  components 
of  the  CRSP  system.  On  July  26, 1989,  the 
Secretary  of  the  Department  of  the 
Interior  (DOI)  announced  preparation  of 
an  EIS  to  analyze  the  existing  operating 
criteria  of  Glen  Canyon  Dam  and  to 
develop  a  set  of  environmental  criteria 
that  will  be  used  by  the  Department  of 
the  Interior  during  the  development  of 
the  Annual  Operating  Plan  for  the 
operation  of  Glen  Canyon  Dam.  In  a 
Fednal  Regbter  notice  dated  October 
27, 1969  (54  FR  43870).  Reclamation 
stated  that  the  Glen  Canyon  EIS  mil 
address  the  requirements  of  the 
Colorado  River  Compact,  the  Colorado 
River  River  Storage  Project  Act,  the 
Endangered  Species  Act.  National  Park 


Service  mandates,  recreation  issues,  and 
the  requirements  of  the  Department  of 
Energy.  Western  is  a  cooperating  agency 
in  development  of  DOI's  Glen  Canyon 
Dam  EIS. 

Although  Western's  Marketing 
Criteria  EIS  and  DOI's  Glen  Canyon 
Dam  EIS  are  related,  there  will  be  two 
separate  documents.  The  Glen  Canyon 
Dam  EIS  is  site-specific  concentrating 
on  downstream  effects  and  does  not 
address  power  marketing.  The 
Marketing  Criteria  EIS  focuses  on  the 
governing  principles  of  the  terms  and 
conditions  for  allocating,  selling,  and 
delivering  Integrated  Projects  power  and 
any  related  physical  impacts  of  dam 
operations  at  Glen  Canyon  Dam  and 
eight  additional  hydropower  facilities. 
Western's  quantification  of  hydropower 
available  for  sale  is  influenced,  but  not 
controlled,  by  the  operation  of  Glen 
Canyon  Dam.  The  other  powerplants  in 
the  Integrated  Projects  system  and  the 
ability  to  purchase  power  to  meet 
contract  commitments  when  water 
conditions  are  poor  allow  Western  some 
flexibility  when  determing  the  amount  of 
power  available  for  sale. 

Western  will  consider  the  scope  of 
DOI's  Glen  Canyon  Dam  EIS  in  order  to 
avoid  duplication  of  effort  in  preparing 
the  Marketing  Criteria  EIS.  Western  will 
work  with  the  Bureau  of  Reclamation  to 
coordinate  preparation  of  the  two  EIS's. 

Issued  at  Golden,  Colorado  Septemt)er  13, 
1990. 

WilUam  H.  Clagett, 
Administrator. 

[FR  Doc.  90-22326  Filed  9-19-90;  8:45  amj 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open'MMting  of  Advisory  Commlttoe 

summary:  The  Advisory  Committee  was 
established  by  Public  Law  98^181, 
November  30, 1983,  to  advise  the  Export- 
Impori  Bank  on  its  programs  and  to 
provide  comments  for  inclusion  in  the 
reports  on  the  Export-Import  Bank  to  the 
United  States  Congress. 


:  AND  place:  Tuesday,  October  2. 
1990,  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  at  Eximbank  in 
Room  1143,  811  Vermont  Avenue.  NW.. 
Washington,  DC  20571. 

agenda:  The  meeting  agenda  will 
include  a  discussion  of  the  following  . 
topics:  Major  Operations  Issues, 
Financial  and  Budget  Status  Report. 
Congressional  Report.  Issues  Overview. 


Small  BMiaea* 

Ri 

Sul 


SybMimitteetRMHcw; 


aadoAer 

MBUCMRIfUMnoNcThe  meeting  wfS 
be  open  to  pubRcr  pathipaffun;  and  the 
last  15  minutes  wiH  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
pubEc  may  alsa  file  wriftes  statemenf^s) 
before  or  aBet  the  ineetuig.  bi  ovdec  to 
pensit  the  Expert-ImpQct  Bank  to 

axraOge  suitable  nf^nmrnnHaiiryiQ 

members  of  the  puUic  who  plan  to 
attend  the  meeting  shoufd  noti^  Jfoaai*. 
Hmris..  roomi  935..  811  VetmooL  Avenue, 
NW..  Washiagtoa.  DC  20571.  (2021 566- 
8871.  Bol  lata  tbaaOctsbei  1 1900.  If 
any  petaui  wfehea  auxiliary  ai^  (sudk 
aa  a  s*^  tawgwy  ialeipeeici^  or  odaer 
special  wt— imidatkiB^.  i^eaoe  contact, 
prist  to  Seytcrabcr  27.  IQOOw  the  Office  of 
the  SecftuTf,  loan  SQBL  n\  Veownt 
Avenue,  NW.,  Waakio^an.  DC2Qfi?l. 
Voice:  (202)  566-88n  or  TDD:  |2Sa>535- 
3913^ 


:For£wthet 
information,  contact  Joan  P.  Haaia 
Roam  98Sw  811  Vermaat  Avenoe.  N>W., 
WasbiBg^ea.  DC  28571 ,  (202^  sm-Otex. 
|oaar:lto*,l 
Corporate  SecPtHaffi 
fFK  Doc.  m-3am2VaeA9-t9-00c  ft4S  anf 


FCDERJM.  equMUNie^Tioiiy 

COMRnSSIOIf 

AppHcaUaMlQc  Consolidatad  Heating 

1.  the  CuiBBtfssTOir  hos  Defcr&  ft  the 
following  groups  or  mntsaHy  exclusrre 
applications  for  five  new  FHf  srafrons: 


Applicant.  City  and 
state 


Flto^to. 


diickM 
Mo. 


A.OakH«t)or 


BPH-86016NJ 


Broadcasting, 
Inc.:  Oak  Hartiar, 
OK 

B.  Ms.  EKse  Gaydos 
and  Ms.  Vicfci 
Theotjald.  d/t>/S 
Oaaww 

OakiMaitaf.aML 

C.  Oak 
CDmrnunications, 
liic::C«» 
(M 

1.CawpaiiMiiuA,C 
2:a»iaa>L<»C 


BPH-aa0S16ON 


BPHrSSQaims 


90-396 


^fpBuBit.  Gity  and 


FH^Mtlt 


No. 


A.  OonnM.  Pailwr 
Orange,  MA. 

B  DeaA»Bfol«)«r» 
Broadcasting 


Bn«.fl8D>^r2M5        S8-395 


BPt+-88M4«MW 


Orange.  MA. 
C.  BAE  PartnarshiK. 
Orange.  MA. 

Issue  beaOng  andapptcants 
T.  cvwunencvt  a 

2.  Ormaati  m.  »C 

3.  UMnMa.iil-C 


BPH-880816MC 


<«VtV.ker 

ry iMitii.VMfc 

B.  Sfcahnygnni 
Broadicasllr)g 
Qivpoiaaonr 
Plymouth.  Wl. 

MioistriM,.  Inc.;. 
PVnautn,.WI. 

Issue  heeding  and  appHeaiM 
r.  Financiirt  9 

2.  AlrMaunH  A.» 

3.  Convw«taa.iltt_ 
4  Ullim>tai.i»app<ica>l> 


ASM 

CommunicatiaMi 
InaL  Spencer.  WV 
B.  CXirakf  t.  MHisr 

op8RS^V,  ^Wf. 

isM^  heedfnf^and  aptJ^ka*  t(9 
t  AlrHBaaid.B 

2.  Comparative,  A.  B 

3.  Uttimala.A.  B 


BMt-aaianMA 


BPH.S8T2Z.TMC 


V-367 


A.  Miller-Parlter  f  BPK-S90rT2ME 
BroadcaMGac 

B.  nauDaa  M.  ,BPWaoa<l3Ma 
Sutton,  Jr.  ancf 
Jamas  D.  Hardy 
DBM  RBdkr  Souin. 
Georgia; 
Sytvester,  QA. 

CWg 

Inc.  c/alaaa 
BaoiardL 
Sylvester.  GA. 
D  Alt)ef1  E.  Shiiltv      '  B?^-89a«13NJ 
tr^'aftSauthwask 
Georgia 
Broadcasters; 

Issue  heading  and  applicants 
UAiillW<.P 

2.  Comparative.  A-0 

3.  Ultimate,  A-0 


9&-400 


9(M00 


2.  PiMaaaaA  tas«c^aK309ie^ai  lh» 
ComnuaicaifeiaBa  Act!  oi  IflOlLaa 
aiaeadedk  tha  abowa  applicatiaaa  hawe 
keen  dcsi^ated  for  hearing  ii>  a  , 


coDsolitfatedproceedng  ttpon  the  fssues- 
aihase  headii^  are  set  fbrfk  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  iaaekfaslkiHika    " 
entirety  under  the  correspoiidiiig 
headings  at  51  FR  19347.  M^  2S  1MB. 
The  letter  shown  befoia  eacL  applicant's 
name,  above,  is  used  heimm  ^wt^tg 
whether  the  issue  in  question  appHes  to 
that  particular  applicant. 

X  Ifthefv  is  any  Bon-standardiaed 
issue  in  this  proceeding,  the'  fbtt  Amt  of 
the  issue  and  the  applicants  to  which  iX 
applies  are  set  forth  in  anappiadiai  la 
this  Notice.  A  copy  oflkeeempieteHDO 
in  this  proceeding,  ia  available  for 
inspection  and  copyiag  dunaftaanaat 
business  hours  in  the  FCCDisdreto 
Branch  (hrom  230J,  T919MSrreef,  IW.. 
Washington  DC.  The  complete  lext  laay 
also  be  psdtaasd  faam  the 
Commission's  duplicating  cantraeter. 
International  Transcription  Services. 
Inc.,  210aMStBaa(.IJW.,  Waska^taa. 
DC  20037.  (Telephone  (20B78B7-3B8Pi^ 
W.  |an  Gay, 

Assistant  CHref.  AmISs  Services  DMeim*. 
(FR  Doc.  90-22338  FOed  »-19^«kB:4S  amt 
MujNa.cooc  sris-oi-a 

Applications  for  ConwIMiNif  Mering 

1.  The  cissiiiiiManhaahefase  kk  Itm 
following  nivtaaPjFexehwpve 
applications  for  5.  new  FM  statiotas: 


Applicant  City  arvl 
SW» 


naNa 


Ntt 


I 


A.Thres»)otd 

CommiMicatfsna 

CopperopoHs,  CA. 
B  Gan)  E.  antf  K. 

Diane  Thompson; 

Copperopsisi  Cdk 
C.  CtieararP. 

Coleman; 

Copperopoiis.  CA. 
0.  Copperopoiis 

Broadca^lirtg 

Comparty; 

CoppeiuiMjIis.  CA. 


8PH-e9050«ME 
BPH-S9050iMir 
BPH-S9O60eME> 
BPH-SSOflaSMC 


I 


•a^ss 


tConipaiaiiaABtCB 
2.  UMmaie.  A.B.C.0 


A.  MBCUmHad 
Partnership-.  HaN' 
Imaila,  lai 

B.  Deroblo 
Communication, 
Inc.;  Hall'  Imaile,  HI. 

C.  Rey.Ca» 
Broadcasting 
Limited  Partnership; 
Hal' ftnaile.  HL 


BPH-690503MD 

BPH-SSOSOBHV 

|iaPH-890SMMM 


•a-364 


'387Sd 
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Applicant  City  and 
State 


neNa 


docksl 
No. 


bstie  heading  tna  apptcanlB 
1.Aritezard.B 
2.nnancial.  A 

3.  Environmental,  A,C 

4.  Comparaliva,  A,B,C 

5.  UNiniflla.  A3fC 


A.  Groar 

BroadcaMng  Co., 

lnc;Gre«r.  SC 
8.  Greer 

Corwnunicationa,  A 

Umited  PartnanNp: 

Greer,  SC: 
CPmade 

Commurticaiions 

Grovp:  Greer,  SC. 

D.  Twin  Cities  Radto 
Partnership  (4P); 
Greer.  SC 

E.  Upstate 
Broadcasting 
Associates;  Greer, 
SC. 

F.  South  V>ftn(ti 
CoTTMnunicaMira 
Limited  Partnership; 
Greer.  SC. 

G.  Piedmont 
Broadcastirig 
Company;  Greer. 
SC. 

bsue  heading  and  applicants 


BPH-880S03MB 


BPH-680S04MO 


BPH-880505Cr 


BPH-880505PD 


BPH-880505PI 


BPH-88050SPn 


BPH-S80505NX 
(Previously 
Returned) 


90-368 


1.  Environmental,  A 

2.  See  Appendbc  See  HOO  issues 

3.  See  Appendbc  See  HOO  issues 

4.  See  Appendb.  See  HOO  issues 

5.  Comparativa.  A,B,C,0,E.F,G 

6.  Ultimate,  A.B,CAE/,Q 

IV 


A.  Herrtn 

Broadcasting,  Inc; 

Herrin,  IL 
a  AdWE.  Stevenson 

IV;  Herrin,  IL. 
C.  Pyracom,  Inc.; 

Henin,IL 
D.Jerry  Lacey; 

Herrin,  IL 
E  C.LC. 

Broadcasting,  Inc.; 

Henin.IL. 
isstje  heading  and  applicants 

1.  Air  Hazard,  E 

2.  Comparative,  AM  Applicants 

3.  Ultimate.  AR  Applicanis 


BPH-e90405ME 


BP»4-890405MF 
BPH-890405M6 


BPH-690405MI 


BPH-«90405MK 


A-Goodhat 
Broadcasting,  Inc.; 
Caiiiomia.  MD. 

B.  Soutt>em  Shore 
FUdio  Limited 
Partnership; 
CaMoma.MD. 

C.  Tidewater 
Braodcasting 
Company,  Inc.; 
CalHomta.  MD. 


D.  Bartara  WaR 

duTrari,  d/b/a 

Typily  wichily 

Communicattons 

Company; 

Caitomia.M0. 
luueheadHgandapplicania 

1.  Financial,  A 


BPH-eeO»lSMH 


BPH-680915MK 


BPH-480915NM 


BPH-880915fM 


AppHcant  Oty  and 
State 


Fie  No. 


docket 
No. 


2.  Site  Availability,  C 

3.  Air  Hazard,  B 

4.  Comparative,  A3,C.D 

5.  Ultimate,  ^JB,Cfi 


90-367 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR.  19347.  May  29, 198a 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hotu^  in  the  FCC  Dockets 
Branch  (room  2301, 1919  M  Street,  NW, 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.fanGay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix  (Greer.  South  Carolina) 

2.  To  determine  whether  Soiuise 
Management  Services,  Inc.  is  an  undisclosed 
party  to  the  application  of  D  (Twin  Cities 
Radio  Partnership,  LP). 

3.  To  determine  whether  D's  (Twin  Cities 
Radio  Partnership,  LP)  organizational 
structure  is  a  sham. 

4.  To  determine,  from  the  evidence  adduced 
pursuant  to  Issues  2  and  3  above,  whether  D 
(Twin  Cities  Radio  Partnership,  LP) 
possesses  the  basic  qualifications  to  l>e  a 
licensee  of  the  facilities  sought  herein. 

[PR  Doc.  90-22337  Filed  9-19-flO;  8:45  aro| 
MUWa  CODE  t7ii-et-«i 


Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  §  572.803  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
/Igree/nenfTVo.  224-200396-001. 
Title:  Jacksonville  Port  Authority/ 
Carolina  Stevedoring  Company,  Inc. 
Terminal  Agreement. 
Parties: 

Jacksonville  Port  Authority  (Port) 
Carolina  Stevedoring  Company.  Inc. 

(Lessee). 
Filing  Party:  Carl  L  Timmer,  General 
Traffic  Manager,  Jacksonville  Port 
Authority.  2701  Talleyrand  Avenue. 
Jacksonville,  Florida  32206. 

Synopsis:  The  Agreement  amends  the 
basic  lease  agreement  to  (1)  permit 
Lessee  to  handle  the  account  of  CAVN 
Orinoco  River  Service  at  the  11th  Street 
Terminal  leased  facilities;  (2)  delete  the 
ad  valorem  tax  exemption;  (3)  modify 
the  indemnification  and  insurance 
provisions;  and  (4)  reflect  under  Exhibit 
B  of  the  agreement  the  fees  and  charges 
relating  to  the  CAVN  Orinoco  River 
Service  account. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  14, 1990. 
Ronald  D.  Murphy. 

Assistant  Secretary. 

(FR  Doc.  90-22228  Filed  9-19-90;  8:45  am) 
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FEDERAL  MARITtME  COMMISSION 

Agreements)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
8greement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


AgreemenKs)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  bhipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the    . 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary  Federal  Maritime 
Commission.  Washington,  DC  20573. 


within  10  days  after  tiie  date  of  the 
Federal  Reglitar  in  which  thi*  notice 
appear^ .  T^e  reqiiirements  for 
comments  afe  found  in  {  572.603  of  title 
46  of  the  Co0e  61  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conunissioq  regarding  a  pending 
agreement. 

i4^/«eA7e7i«A/b.:  224-200381-001. 

r/f/e:  Georgia  Ports  Autherity/ 
Savarmah  Intemational,  Terminals 
Agreement,  i    '  . 

Parties: 

Georgia  Ports  Authority. 

Savannah  Intemational  Terminals. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  revise  rates 
applicable  to  Zim-American  Israeli 
Shipping  Company,  Inc.  for  loaded 
TEU's;  empty  containers;  rail  loading/ 
unloading;  stadc  charges;  and  other 
services.  The  effective  date  of  the 
revised  rates  is  April  1, 1991. 

Agreement  No.:  224-200403-001. 

Title:  Georgia  Ports  Authority/ 
Safbank  Terminal  Agreement 

Parties: 

Georgia  Ports  Authority. 
Safbank. 

5ynops/s;  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1. 1B90.  for  a  consolidated  rate 
for  containers  on/off  ships,  loaded  or 
empty;  as  well  as  specific  rates  for 
receiving  and  delivery  in  stacks;  rail 
loading/unloBding;  stack  utilization  fee; 
and  import  box  computer  fee.  The  rates 
are  subject  to  increase  October  1.  each 
year. 

Agreement  No.:  224-200224-003. 

Title:  Georgia  Ports  Authority/ 
Chiquita  Brands,  Lac.  Terminal 
Agreement.  . 

Parties:     \    . 

■     Georgia  Ports  Authority, 
Chiquita  Brands,  Inc. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  premount  or 
demount  of  containers;  and  keeping 
Gate  No.  5  open  other  than  normal  hours 
of  operatioa 

Agreement  No.:  22A-2O0Z30-O02.     ■ 
Title:  Georgia  Ports  Authority/ 
Wilhelmsen  A/S  Terminal  Agreement 
Parties: 

Georgia  Ports  Authority,       .    . 
Wilhebnsen  A/S. 

rSynopti8:The  Agreement  amends  the 
parties' ibasic  a^vement  to  provide  B 
revised  Bcheduie  of  rates  elective 
-  October  1. 1000,  for  consolidated  field 
^en^ces  rete|>«r.  container  on/off  sh^s, 
loaded  «f«iBptyi 


Agreement  No.:  224-200262-003. 

TitJfi:  Georgia  Ports  Authority/Hapag 
Lloyd  A.G./Gulf  Container  Line,  B.V./ 
Compagnie  Generate  Maritime  Terminal 
Agreement 

Parties: 

Georgia  Ports  Authority. 

Hapag  Lloyd  A.G.  (HL). 

Gulf  Container  Line,  B.V., 

Compagnie  Generale  Maritime. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  wharfage,  crane 
rental  and  slot  fee;  and  rail  loading  and 
unloading.  The  Agreement  also  revises 
charges  appUcable  to  only  HL  for  stack 
utilization  fee;  and  computer  service 
chaise  for  customs  releases. 

Agreement  No.:  224-200103-004. 

Title:  Georgia  Ports  Authority/ A/S 
Ivarans  Rederi  Terminal  Agreement 

Parties: 

Georgia  Ports  Authority, 

A/S  Ivarans  Rederi. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  a  consolidated  rate 
for  containers  on/off  ships,  loaded  or 
empty;  receiving  and  delivery  in  stacks; 
rail  loading  and  imloading;  stack 
utilization  fee;  and  import  box  computer 
fee. 

Agreement  No.:  224-200371-001. 

Title:  Georgia  Ports  Authority/ 
Compagnie  Generale  Maritime  Terminal 
Agreement 

Parties: 

Georgia  Ports  Authority, 

Compagnie  Generale  Maritime. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  pro^de  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  a  consolidated  rate 
for  containers  loaded  on/off  vessels, 
empty  or  loaded;  and  wharfage. 

Aff'eementNo.:22A-2O02JM-O01. 

Title:  Georgia  Ports  Authority/United 
Arab  Shipping  Company  Terminal 
Agreement. 

Parties: 

Georgia  Ports  Authority, 

United  Arab  Shipping  Comptmy. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  fixed  rates  based  on 
annual  volumae  of  containers;  and  other 
rates. 

.  Agreement  No.:  224-200102-003. 

Title:  Georgia  Ports  Authority/Ocean 
S^  Container  Line  Terminal  . 
Agreement  -  .-•  1'' 

Parties: 

-Georgia  Ports  Authority  (GPA).    t 


BEST  COPY  AVAILABLE 


Ocean  Star  Container  Line. 

Syiiopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  a  consolidated  rate 
per  container.  This  rate  is  subject  to 
increase  October  1,  each  year.  All  other 
charges  are  assessed  at  80%  of  GPA's 
Terminal  Tariff  No.  1-F. 

Agreement  No.:  224-200294-001. 

Title:  Georgia  Ports  Authority/ 
Japanese  Three  Lines  Terminal 
Agreement 

Parties: 

Georgia  Ports  Authority, 

Japanese  Three  Lines. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  a  consolidated  rate 
of  wharfage,  dockage,  crane  rental,  land 
use  and  stevedoring  use  fee;  as  well  as 
specific  rates  for  rail  loading  and 
unloading;  daily  reefer  charge;  receiving 
and  delivery  to/from  motor  carrier  and 
special  service  moves;  stack  utilization 
charge;  and  terminal  inventory  data  fee. 

Agreement  No.:  224-010749-004. 

Title:  Georgia  Ports  Authority/ 
Yangming  Marine  Transport 
Corporation. 

Parties: 

Georgia  Ports  Authority, 

Yangming  Marine  Transport 
Corporation. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  a 
revised  schedule  of  rates  effective 
October  1, 1990,  for  a  consoUdated  rate 
per  container  computer  service  charge 
for  customs  release;  handling  containers 
to  and  fiom  rail  cars;  and  stack 
utilization  fee  when  field  equipment  is 
leased  to  place  or  remove  containers  in 
stack,  replacing  billing  of  storage. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  14, 1990. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 

[FR  Doc.  90-22227  Filed  »>19-90;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for 


Control 


InNMiniutlon  Practloes  Advleofy . 
Conunlttee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
tiie  Federal  Advisory  Committee  Act 
(Pub.  L  92^163),  the  Centen  for  Oiteaie 
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Control  (CDC)  aimoaiices  the  foHowing 
Committee  meetiog: 

Name:  imwrninHon  ftactkea  Advisory 
Conunittee. 

Time  opd  Date:  K30  «ja.-6  |ul,  October 
16, 1990: 8:30  a.ii.-12  Dooa.  October  17,  ISOa 

Abce: Auditorioni  A, Building 2. CpC.lWO 
CHflon  Road.  NE,  Atlanta.  Geo^a  30833. 

Status:  Open  to  Uie  public  Hmited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director.  CDC.  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  to  be  Discussed:  The  Committee 
will  discuss  draft  recommendations  for  a 
statement  on  DTP;  measles:  hepatitis; 
Haemophilus  Influenzae  type  b; 
immunization  of  immunocompromised 
individuals;  and  will  consider  other  matters 
of  relevance  among  the  Committee's 
objectives.  Agenda  items  are  subfect  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Cheryl  Counts.  Staff  Specialist  CDC  (1-B46), 
1800  Clifton  Road.  ME..  Mailstop  A2a 
Atlanta.  Geoigia  30333.  telephone  404/639- 
3851.FTS23S-38S1. 

Dated:  September  14, 1980. 
Elvin  lIQyw. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  90-22298  Filed  9-1&.40;  8:45  am| 
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Mine  Health  Research  Advisory 
Committee:  Meeting 

In  accordance  «vith  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  Committee 
meeting: 

Name:  Mine  Heal<h  Research  Advisory 
Committee  (MHRAC). 

Time  and  Date:  12:30  pjn.-i5  p.nL.  October 
la  1990;  9  a  jn.-12:30  p.m..  October  11, 1990. 

Place:  Appalachian  Laboratory  for 
Occupational  Safety  and  Health.  Conference 
room  138,  NIOSH.  CDC  944  Chestnut  Ridge 
Road.  Morganto%vn.  West  Virginia  26506. 

Status:  Closed  4  pjn.-6  p.m..  October  la 
1990.  Ail  other  portions  of  the  meeting  are 
open  to  the  public  limited  only  by  the  space 
available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services  on  matters  involving  or  relating  to 
mine  health  research,  including  grants  and 
contracts  for  such  research. 

Agenda  Agenda  items  for  the  meeting  will 
include  announcements,  consideration  of 
minutes  of  the  previous  meeting,  a  report 
from  the  Director  of  NIOSH.  mine  health 
program  reports,  work  group  reports,  and 
consideration  of  a  subcommittee  report  on 
the  autopsy  program  regarding  coal  workers' 
pneumoconiosis.  Beginning  at  4  pjn.  through 
5  pjn..  October  10,  the  Committee  will 
discuss  certain  autten  the  public  disclosure 
of  which  would  constitute  a  violation  of 


sections  SS2b(cK6)  and/or  fi52b(cM0)(B)  of 
title  5  U.S.C  Therefore,  pursuant  to  said 
provisions  and  the  determination  of  the 
director  of  CDC.  this  position  of  the  meeting 
%vill  not  l>e  open  to  the  pnbKc 

Agenda  items  are  subiect  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  laformation: 
Melvin  L  Myers.  Executive  Secretary. 
MHRAC  NlOSa  CDC  1600  diflan  Road. 
NE.,  D37,  Atlanta.  Georgia  30333.  telephone 
404/639-2378  or  FTS  236-2378. 

The  portions  of  the  meeting  so  indicated 
are  open  to  the  public  for  obaiervation  and 
participation.  Anyone  wishing  to  make  an 
oral  presoitation  should  notify  the  contact 
person  listed  above  as  soon  as  possible 
before  the  meeting.  The  request  should  state 
the  amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a  brief 
outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairman  and  as  time 
permits. 

A  roster  of  members  and  other  relevant 
information  regarding  the  meeting  may  be 
obtained  from  the  contact  person  Hsted 
above. 

Dated:  September  14, 1990 
Elvin  Ifilyar, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
(FR  Doc  90-22299  Filed  9-19-90;  8:45  am] 
HLUNQ  CODE  4140-KMI 


Food  and  Drug  Administration 

(Docket  No.  890-0398] 

Sponsored  Compounds  tJsed  In  Food- 
Producing  Animals;  Guideline  for  the 
Safety  Evaluation  of  Bound  Residues 
From  Carcinogenic  Animal  Drugs; 
Avaiiabiiity 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

ACTKHl;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  revised  guideline,  "VIII. 
Guideline  for  the  hhunan  Food  Safety 
Evaluation  of  Bound  Residues  Derived 
from  Carcinogenic  New  Animal  Drugs." 
The  guideline  describes  the  kinds  of 
data  that  FDA  considers  in  evaluating 
the  toxicological  significance  of  boimd 
i^sidues  derived  from  carcinogenic 
animal  drugs.  The  guideline  applies  to 
human  food  safety,  not  to  target  animal 
safety.  FDA  invites  interested  persons  to 
submit  wnritten  comments  on  the 
guideline. 

DATES:  Written  comments  on  the 
guideline  may  be  submitted  at  any  lime, 
unoiirnri  Submit  written  requests  for 
single  copies  of  "VUL  Giudeline  for  the 
Human  Food  Safety  Evaluation  of 
Bound  Residues  Derived  from 
Carcinogenic  New  Animal  Drugs"  to  the 


Division  of  Chemistry  (HFV-140).  Center 
for  Veterinary  Medicine.  Food  and  Drag 
Administration.  5000  Fishers  LanCr 
Rockville.  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  conunents  on  "VIII. 
Guidelines  for  the  Human  Food  Safety 
Evaluation  of  Bound  Residues  Derived 
from  Carcinogenic  New  Animal  Drugs" 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  4-62. 5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  identified  with 
docket  number  89D-0398.  The  guideline 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

FOR  FURTHER  MFORMATWN  CONTACT: 

Steven  D.  Brynes.  Center  for  Veterinary 
Medicine  (HFV-140).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20657,  301-443-2841. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  31, 1987 
(52  FR  49589;  Docket  No.  83D-0288), 
FDA  announced  the  availability  of  a 
series  of  seven  guidelines  that  describe 
the  tests  that  a  sponsor  of  a  new  animal 
drug  may  conduct  to  estabUsh  the  safe 
conditions  of  use  of  the  drug  in  food- 
producing  animals.  Although  one  of 
these  guidelines,  "I.  Guideline  for 
Metabolism  Studies  and  for  Selection  of 
Residues  for  Toxicological  Testing." 
discussed  in  general  terms  some 
considerations  relevant  to  boimd 
residues,  FDA  had  not  prepared  a 
guideline  dealing  specifically  with  the 
safety  evaluation  of  boimd  residues 
derived  from  carcinogenic  drugs. 

In  the  Federal  Register  of  December  6. 
1989  (54  FR  50435),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guideline  "VUI.  Guideline  for  the 
Human  Food  Safety  Evaluation  of 
Bound  Residues  Derived  from 
Carcinogenic  New  Animal  Drugs."  The 
notice  provided  that  while  conunents 
could  be  submitted  at  any  time,  FDA 
would  respond  to  those  comments 
received  within  60  days  after 
publication.  Although  FDA  received 
numerous  requests  for  copies  of  the 
draft  guideline,  no  written  comments 
were  submitted  to  the  Dockets 
Management  Branch. 

FDA  did,  however,  receive  some  oral 
comments  on  the  draft  guideUne.  These 
comments  expressed  overall  agreement 
with  its  provisions.  In  particular,  oral 
comments  concurred  with  the  kinds  of 
data  requested  by  FDA  and  strongly 
supported  its  position  that  the  bound 
residue  situation  for  each  drug  would  be 


assessed  on  a  case-by-case  basis.  One 
area  that  did  receive  some  adverse 
comment  related  to  the  discussion 
regarding  studies  on  gastrointesthial 
binding  and  gastrointestinal 
carcinogenesis.  Comments  questioned 
the  reliability  and  usefulness  of  the 
results  of  studies  of  the  type  cited  in  the 
draft  guideline.  The  comments  argued, 
moreover,  that  information  regar^ng  a 
drug's  potential  for  gastrointestinal 
carcinogenesis  could  most  readily  be 
inferred  from  chronic  feeding  studies  in 
toxicological  test  species. 

FDA  conciu«  with  the  above 
comments.  Consequentiy,  FDA  has 
deleted  the  discussion  in  question  from 
the  revised  guideline.  If  chronic  feeding 
studies  show  that  the  gasfrohitestinal 
tract  is  a  target  for  a  drug's 
carcinogenicity,  then  FDA  may  require 
specific  studies  to  evaluate  the  bound 
re8idue(s)  of  the  drug. 

This  guideline  has  been  combined 
with  the  other  seven  guidelines 
concerned  with  the  human  food  safety 
evaluation  of  sponsored  compounds  in 
food-producing  animals  (Docket  No. 
83D-0288).  The  complete  series  of 
guidelines  is  available  for  public 
examination  at  the  Dockets 
Management  Branch  (address  above). 

Dated:  September  12. 1990 

Ronald  G.  Cheaemon, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  90-22205  Filed  9-19-90;  8:45  am) 
MLUNQ  CODE  4100.«1-H 


[Doeicet  No.  89P-0222] 

Liquid  Eggs  Deviating  From  Mm 
Standard  of  Identity;  Extension  of 
Temporary  Permit  for  Market  Testing 

agency:  Food  and  Drug  Adminisfration. 
HHS.  j 

action:  Notice.' 

summary:  The  Food  and  Drug 
Admmisfration  (FDA)  is  announcing 
that  the  expiration  date  of  a  temporary 
permit  to  market  test  m  mterstate 
commerce  "ultrapasteurized  liquid 
whole  eggs"  and  "ultrapasteurized 
liquid  whole  eggs  with  citric  acid"  is 
being  extended.  This  extension  will 
allow  the  permit  holder  to  continue 
experimental  market  testing  of  the 
product  and  to  gather  data  in  support  of 
a  petition  to  amend  the  standard  of 
identity  for  Uquid  eggs  that  was 
submitted  by  the  parent  firm  of  tiie 
permit  holdei^ 

DATES:  The  new  expiration  date  of  the 
temporary  permit  will  be  either  the 
effective  date  of  a  final  rule  for  any 
proposal  to  amend  the  standard  of 


identity  for  Uquid  eggs  that  may  result 
from  the  petition  or  30  days  after 
termination  of  such  a  proposal 

FOR  nmTNSR  MPORMATKM  contact: 

Joanne  Travers.  Center  for  Food  Safety 
and  Applied  Nubition  (HPF-414),  Food 
and  Drug  Administration.  200  C  Street 
SW.,  Washington,  DC  20204, 202^48&- 
0106. 

SUPPLEMENTARY  INFORMATION:  FDA 

issued  a  temporary  permit  (July  21. 1989; 
54  FR  30612)  under  the  provisions  of  21 
CFR  130.17  to  Crystal  Foods.  Inc.,  6465 
'  Wayzata  Blvd.,  Minneapolis,  MN  55426, 
a  subsidiary  of  Michael  Foods,  Inc.,  to 
maricet  test  experimental  packs  of 
"ultrapasteurized  liquid  whole  eggs" 
and  "ultrapasteurized  liquid  whole  eggs 
with  citric  acid."  The  temporary  permit 
was  issued  in  order  to  facilitate  the 
market  testing  of  foods  that  deviate  from 
the  requirements  of  the  standard  of 
identity  promulgated  under  section  401 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  341).  These  products  are 
not  provided  for  in  the  U.S.  standards  of 
identity  for  Uquid  eggs  hi  { 160.115  (21 
CFR  160.115)  because  they  are 
processed  by  a  special  procedure  that 
involves  increased  heat  treatment 
combined  with  aseptic  processing  and 
packing.  The  purpose  of  the  special 
process  is  to:  (1)  Render  the  egg  product 
free  of  Salmonella  and  Listeria 
monocytogenes.  (2)  substantially  reduce 
the  number  of  spoilage  bacteria  in  the 
Uquid  whole  eggs  and  Uquid  whole  eggs 
with  citric  acid.  (3)  prevent  postprocess 
contamination  of  die  products,  and  (4) 
obtain  a  shelf  Ufe  greater  than  4  weeks 
imder  refrigeration.  Citric  acid  is  added 
at  a  level  of  0.15  percent  to  preserve 
color. 

Michael  Foods.  Inc.,  has  requested 
that  the  expiration  date  of  the  temporary 
permit  issued  to  Crystal  Foods,  Inc.,  be 
extended  to  aUow  die  firm  to  continue  to 
gather  data  while  the  agency  considers 
action  on  its  petition  to  amend  the 
standard.  The  petition  would  amend  the 
standard  of  identity  for  Uquid  eggs 
(S  160.115)  to  provide  for 
"ultrapasteurized  liquid  whole  eggs" 
and  "ultrapasteurized  liquid  whole  eggs 
with  citiic  acid."  FDA  believes  that  it  is 
in  the  interest  of  consumers  to  issue  this 
extension. 

FDA  invites  interested  persons  to 
participate  in  the  market  test  under 
conditions  that  apply  to  Crystal  Foods, 
Inc.,  including  the  labeling  requirements 
and  the  amounts  of  test  product  to  be 
distributed,  except  that  die  designated 
fueas  of  distribution  shall  not  apply.  In 
addition,  aU  interested  persons  must 
submit  to  the  agency  a  detailed 
description  of  the  process  to  be  utilized, 
whether  the  firm  chooses  to  dupUcate 


Crystal  Foods'  process  In  its  entirety,  or 
provide  evidence  including  data.  In 
support  of  a  similarly  sticcessful 
process,  whereby  the  egg  product  is  free 
of  Salmonella  and  L  monocytogenes. 

Any  hiterested  person  who  wishes  to 
participate  in  the  maiket  test  must 
notify,  in  writing,  die  Acting  Director. 
Division  of  Food  Chemistry  and 
Technology  (HFF-410).  Food  and  Drag 
Admmistration.  200  C  St  SW.. 
Washington,  DC  20204.  The  notification 
must  state  the  amoimt  of  test  product  to 
be  distributed,  the  areas  of  distribution, 
and  the  labeUng  that  wiU  be  used  for  the 
test  product 

Therefore,  under  the  provisions  of  21 
CFR  I30.17(i),  FDA  is  extending  die 
expiration  date  so  that  the  permit 
expires  either  on  the  effective  date  of  a 
final  rule  for  any  proposal  to  amend  the 
standard  of  identity  for  Uquid  eggs  that 
may  result  from  the  petition  or  30  days 
after  termination  of  such  a  proposal.  All 
other  conditions  and  terms  remain  the 
same. 

Dated  September  4,  igoa 
FtedR-Shank. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc  90-22261  Filed  9-19-60;  8:45  am] 
BHJJNQ  COOC  41W-01-M 


(Docket  Na8SO-0367] 

FDA  Bacteriological  Analytical  Manual, 
Chapter  2»-LJsterla  laoiatlon:  Culture 
Medium  Substitution  in  Method  of 
Analysis 

AOENCY:  Food  and  Drug  Adndnistration. 

HHS. 

ACTION:  Notice. 


n  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  revised  methodology  for 
detecting  and  confirming  the  presence  of 
Listeria  monocytogenes  in  foods,  the 
revised  method  will  simplify  and 
enhance  the  analysis  of  foods  for  L 
monocytogenes  and.  therefore,  wiU 
aUow  FDA  to  obtain  necessary 
analytical  results  more  readily  for 
support  of  the  agency's  regulatory  or 
administrative  actions.  The  revised 
method  will  be  incorporated  into  and 
wiU  replace  the  Listeria  isolation 
method  in  chapter  29 — "Listeria 
Isolation"  of  the  Bacteriological 
Analytical  Manual  (6th  Edition, 
Supplement  1987;  2nd  Printing  1989). 
The  modified  method  for  Listeria 
species  is  as  analyticaUy  sensitive  as 
the  method  that  is  being  changed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  D.  Hitchins.  Center  for  Food 
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Safety  and  Applied  Nutrition  (HFF-234) 
Food  and  Drug  Administration.  200  C 
Street  SW..  ^A^ahii^on.  DC  20204, 202> 
245-24Sa 

SUPMBMNTAMV  MPOMIATIOM:  The 
analytical  methods  used  by  FDA  for  the 
microbiological  examination  of  foods 
and  cosmetics  are  published  by  the 
Associatioa  of  OfiEkaal  Analytical 
Chemists  (AOAQ  *  in  a  manaal  entitled 
Bacteriological  Analytical  Manual 
(BAM).  Clkapters  contained  in  the  BAM 
each  generally  deal  with  the 
methodology  diat  is  to  be  utilized  for  the 
isolation  fA  particnlar  microorganisms. 

In  the  current  FDA  method  for 
isolation  (A  Listeria,  use  of  modified 
McBride  agar  (MMA)  sometimes  is 
complicated  by  excess  growth  of  other 
miaobes  that  are  resistant  to  the 
selective  agents  employed.  These 
competitOTS  may  mask  Listeria  colonies, 
makign  detection  difficult,  particularly 
with  the  special  illumination  system  that 
is  needed.  Oxford  Agar  (OXA).  wfaidi 
will  replace  MMA,  suppresses 
competitors  more  efficiently.  It  also  has 
the  advantage  of  making  colonies  of 
Listeria  species  distinctly  visible  in 
regular  illumination  because  of  the 
development  of  black  colonial 
pigmentation  and  a  black  halo  around 
colonies. 

FhHn  its  own  data  and  diat  of  other 
laboratories,  FDA  has  determined  that 
OXA  can  be  substituted  for  MMA  in  the 
isolation  procedure  (section  D,  page 
29.05.  chapter  29,  Bacteriological 
Manual,  Second  Printing  (2/89)  of  die 
Suppl«nent  (9/87)  of  the  6th  Edition 
(1984)).  Accordingly,  section  D  will  now 
read  as  follows: 

D.  Isolation  Procedun 

At  24  h  and  at  2  days,  streak  EB  culture 
onto  Oxford  agar  (OXA)  and  onto  lithium 
chloride-phenylethanol-moxalactam  (li'M) 
agar.  Incubate  OSA  plates  at  35  *C  for  24  to 
48  h  and  LPM  plates  at  30  *C  for  24  to  48  h. 
On  OXA.  L  monoytogenet  and  other  Listeria 
spedas  fonn  Hack  ooianies  suirounded  with 
a  black  hak>  widiki  24  to  48  h.  Oblique 
transmitted  light  iUuBumation  is  inappiicabie 
and  redimdanL  Certain  other  bacteria  can 
fonn  weakly  brownish  Idack  colonies,  but 
their  color  development  takes  longer  than  2 
days.  Examine  IPM  plates  for  suspect 
colonies  by  asing  beamed  white  l^t 
powerful  eooo^  to  illuminate  die  plate  well 
striking  plate  bottom  at  45*  angle  (FIgue  2). 
When  examined  in  this  oblique-tranemitted 
li^t  from  an  aye  poaitian  directly  above  the 
plate  (i.e..  ot  90*  to  the  plate)  either  directly 
or  with  a  low  power  microscope  or  dissecting 
microscope  (with  mirrors  detached],  colonies 
of  Listeria  species  appear  sparkling  blue 
(bluish  crashed  ghtss)  or  white  on  LPM.  The 
use  of  positive  and  negative  control  ookmies 


on  UM  (not  the  test  plate)  to  attune  the 
observer's  eyes  is  recommended.  Although 
there  are  vatiatioas  in  the  components  of  die 
optical  systems  used,  the  important  points 
are  the  45*  an^  of  incident  light  and  the  90* 
ai«le  of  emergent  light  Pick  five  or  more 
typical  colonies  from  OXA  and/or  LPM  to 
trypticase  soy  agar  with  0.6%  yeast  extract 
(TSA-YE),  for  streaking  of  isolated  colonies. 
Incubate  TSA-YE  plates  at  30  °C  for  24  h  or 
until. 

In  the  chapter  29  Media  Siqjplement 
section,  the  following  should  be 
8td)stituted  for  medium  #4  (Modified 
McBride  Agar): 

4  Oxford  Agar  medium  (OXA) 

Obtain  the  dehydrated  medium  and 
antibiotic  supplement  mixture  commercially, 
e.g.,  from  Oxoid  USA,  bic  Columbia,  MD,  or 
from  Difoo,  Detroit  ML  and  follow  the 
supplier's  directions.  But  if  making  the 
medium  from  its  components,  note  that  the 
appropriate  stodi  sohitions  of  cefoetan  and 
fosfomydn  should  be  filter^terilized. 
Autoclave  the  remainder  of  the  medium  at 
121  *C  for  15  min  and  temper  to  SO  *C  before 
adding  the  two  antibiotics. 

The  formula  is: 

Columbia  blood  agar  base  (available 

comnaciaUy) 39.0  g 

Esculin. 1.0  g 

Ferric  (iron  HI]  ammonium  citrate 0.5  g 

Lithium  chloride. 15.0  g 

Cycloheximide.-~.~~~.~...~.— .-.».~..~-. 0.4  g 

Colistin OM  g 

Acriflavin. 

Cefotetan>.. 

Fosfomydn., 


„_a002g 

^OOTg 

Purified  water 1  J)  L 

To  the  Reference  section  of  chapter 
29,  add  the  following  reference: 

13.  Curtis,  OD.W..  R.G.  Mitdiea  AJ'.  lOng, 
and  E.).  Griffin.  198a  A  selective  differential 
medium  for  the  isolation  of  Listeria 
monocytogenes.  Lett  Appl.  Microbiol  8:95- 
98. 

FDA  notes  that  it  is  not  obligated  to 
publish  bi  the  Federal  Repster  the 
changes  in  methodology  contained 
within  the  BAM  (21 CFR  10J0(b)(10)). 
However,  because  of  the  public  health 
ramifications  associated  with  L 
monocytogenes.  FDA  believes  that  it  is 
in  the  public  interest  to  provide  Federal 
Register  notice  of  the  modified  L 
monocytogenes  isolatimi  methodology 
and  therefore  is  publishing  the  change. 

Dated:  September  12, 1890. 
RoBsM  G.  Cheeemaw. 

Associate  Coauniasioaer  for  Regulatory 

Affairs. 

[PR  Doc  90-22137  Ffled  9-lMO;  Me  am] 


HMlth  Cart  Financing  AdministraHon 

Statemant  of  Organization,  FuncHoMb 
and  Oalagatloiw  of  Autttoflty 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (40  FR  35247. 
dated  September  6, 1984)  is  amended  to 
include  the  Secretary's  delegation  of 
authority,  to  the  administrator,  HCFA.  to 
approve  waivers  of  disallowances  of 
Federal  financial  participation  to  States 
as  a  result  of  a  State  being  found  to  be 
above  its  target  error  rate  in  determining 
Medicaid  eligibility  associated  with  the 
Medicaid  Eligibility  Quality  Control 
program. 

The  specific  changes  to  Part  F.  are 
described  below: 

Section  F.  30..  Delegations  of 
Authority,  is  amended  by  adding 
paragraph  DD.  The  new  delegation  of 
authority  reads  as  follows: 

DD.  The  authority  under  section  101(g) 
of  Public  Uw  No.  98-123.  the  1980 
Continuing  Resolution,  which  refers 
to  die  1980  Labor-HEW 
Appropriations  Act,  H.R.  4389, 98th 
Cong.,  ist  Sess.,  as  adopted  by  the 
House  of  Representatives  on  August 
2, 1979,  the  latter  including  in 
section  201  an  Incorporation  of  the 
Conference  Report  on  the  1979 
Supplemental  Appropriations  Act, 
Public  Uw  No.  96-38.  diet  is.  HJL 
Rep.  No.  331, 96di  Cong..  1st  Sess. 
34f.  (1979)  and  42  CFR  431M2 
(redesignated  at  55  FR  22170  (May 
31, 1990))  to  approve  waivers  of 
disallowances  of  Federal  financial 
participation  to  States  as  a  result  of 
a  State  being  found  to  be  above  its 
target  error  rate  in  determining 
Medicaid  eligibility  relating  to  die 
Medicaid  Eligibility  Quality  Control 
program. 
The  waiver  authority  herein  delegated 
may  not  be  redelegated.  This  ddegation 
of  authority  is  effective  immediately.  In 
addition.  I  hereby  affinn  and  ratify  any 
actions  taken  by  you  whidi,  in  effect, 
involved  the  exercise  of  this  subject 
authority  pricur  to  the  effective  date  of 
this  delegation. 
Dated:  September  la  1990. 
.   Louis  W.  SuIBvan.  ' 

Secretary. 

(FR  Doc.  90-22303  Ffled  »-lS-«a  8:45  am] 
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Offica  of  tha  Aasiatant  Sacratary  for 
Haamr,  TMaa  XXIII  and  Hf  oTtha  Public 
Health  Sarvteo  Ad,  TMa  II  of  tha 


of  1988,  Dalagalion  of  AMdMrtty 

Notice  is  hereby  given  that  in 
fiu*therance  of  the  delegations  af 
authority  to  the  Assistant  Secretary  for 
Health  onFebniery  6. 1989.  and  an 
January  14. 1981,  by  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  SecreCary  for  Healtli  has 
delegated  to  die  Director.  National 
Institutes  of  Health,  specific  authorities 
under  titles  XXIB  and  III  of  the  Public 
Healdi  Service  (PHS)  Act  and  subtide  E 
of  title  If  5f  the  Healdi  Omnibus 
Programs  Extension  of  1988,  as 
ammded^  as  IbliBww 

TideXXUl,  FHS  Act  as  amended, 
authorities  delegated: 

•  Section  2302  (42  U.S.C.  SOOcc^l,  as 
amended Jr  Expedite  grant  and  contract 
awards  for  acquired  immunodeficiency 
syndrome  (AIDS)  research: 

•  8ee«eBaO«(42 US.C.  SOOoo-S.  at 
amiDued)!  tBVMiipi  llitDbaLlui, 
National  insdtult  on  ABmff  tatf 
Inftctkmt  Dtoiaatt  (hBAID(  I 
dM  AH»  CHnltat  Kttaatc^  „ 
Committee  Irenmed  the  AIDftI 
Advisory  Comiaittee.  NIAID]: 

•  Section  2311  (42  U.S.C  aOOco-ll.  as 
amended):  acting  through  the  Director, 
National  Cancer  Institute,  and  NIAID, 
establish  clinical  evaluation  units,  and 
provide  related  clinical  support; 

•  Section  23ia(a)(2)(A)  (42  U.S.C. 
300CC-12,  as  amended):  make 
recommendations  concerning  new  drugs 
[through  the  AIDS  Clinical  Research 
Review  Committee,  renamed  the  AIDS 
Research  Advisory  Committee,  NIAID]; 

•  iMlLHun  2313(d)  (42  U.S.C.  300co-13, 
as  amended):  withhold  financial 
assistance  for  experimental  tref^ment 
clinical  trials  tmless  certain  conditions 
are  met; 

•  Section  23M  (42  U.S.C.  300cc-14,  as 
amended):  establish  a  program  of 
evaluation  of  certain  treatments:  the 
Food  and  Drug  Administration  (H3A) 
has  concurrent  authority,  with  NIH 
serving  as  the  lead  agency  in  the 
development  of  scientific  and  ediical 
guidelines,  for  the  evaluation  of  non- 
FDA-approved  chugs  under  section 
2314(c):  , 

•  Section  2315  (42  U.S.C  300CC-15,  as 
amended):  Establish  an  international 
program  of  AIDS  grants,  contracts,  and 
cooperative  agrBementSi; 


•  Section  2316  (42  U.S.C.  300oc-lfi^  as 
amended):  Acting  through  the  Director, 
NIAID,  may  make  grants  and  contracts 
for  centers  for  AIDS  research; 

•  Section  2317  (i^,  (d),  and  (e)  (42 
U.S.a3aOcc-17,  as  amended):  Establish 
and  provide  infonnation  services 
programs;  because  NIH  plays  a  tole  in 
the  gadiering  and  dissemination  of 
information,  FDA  and  NIH  should  have 
concurrent  authority  tmder  sections  2317 
(d)and(e)r 

•  Section  2319  (42  UwS.C.3Q0ce-19.  as 
amended):  After  consultation  with  die 
Director,  National  Heart  Lung,  and 
Blood  histibite  (NHLm).  and  die 
Commissioner,  FDA,  establish  a 
national  program  of  blood  resource 
education: 

•  Section  2320(c)  (42  U.S.C  300cc-20. 
as  amended):  Make  grants  for  long-term 
research  into  treatments  for  AIDS: 

•  Section  2351  (42  U.S.C  300cc-41.  as 
amended):  Support  an  NIH  Office  of 
AIDS  Research. 

Tide  m,  PHS  Act  as  amended, 
authority: 

•  Section  373(b)  of  die  PHS  Act  as 
amended:  establiiji  a  registry  of 
vduatary  bone  marrow  donors  [section 
S7S(b)  of  the  PHS  Act  was  amended  by 
section  404  of  Public  Law  100-807]. 

Section  255  of  Public  Law  100-607 
audiority: 

•  Section  255:  provide  technical 
assistance  to  public  and  nonprofit 
private  entities  carrying  out  AIDS 
programs,  projects,  and  activities. 

This  delegation  excludes  the 
authorities  to  issue  regulations,  to 
submit  reports  to  Cengress  or  a 
congressional  committee,  to  establish 
advisory  committees  or  councils,  or  to 
appoint  members  to  advisory 
committees  or  councils. 

NIH  shall  exercise  the  authority  tmder 
section  2317  in  accordance  with  the 
policies  established  by  the  Assistant 
Secretary  for  Health  regarding 
coordination  and  integration  of  HIV- 
related  information. 

Redelegation 
These  authorities  may  be  redelegated. 
Dated:  Septemiier  7,  lOOft 


AssmtantSecretaryforHhalth. 

[FR  Doc.  90-22282  Filed  9^9-aO;  8:4»ara) 
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DEMUnneiir  OF  THE  mrfBIIOII 

Buraau  of  Land  Hanagamant 

Il»41»a»«>ta-14t  iBMt72;  iW-aN86} 

Tanalnallaa  of  BacraaMow  mi 


Action;  DIract  Sale  of  Public  Land  In 
Canyon  Couaty,  ID 

StlMMidlvr  This  order  terminates-  a 
Bureau  of  Land  Management 
classification  affecting  320  acres  of 
public  land  southwest  of  CaldweH, 
Idaho,  near  Prckles  Butte.  After 
.  termination  of  the  Classification,  the 
underlying  lands  excepting  die 
WVfcSWV«NE%  and  WV^WV^SEV^  (bodi 
surface  and  mineral  estates,  except  oil 
and  gas,  and  geothennal)  wdl 
immediately  become  available  for 
disposal  by  sale  pursuant  to  section  203 
of  the  Federal  Land  Micy  and 
Management  Act  of  1978.at  die 
appraised  fair  market  value.  The 
following  public  lands  are  involved  in 
this  action: 

■oise  kiMidiaa,  Uako 

T.2N..R.3W., 
Sec  21.  W^SW^^NBM.  NW%NW^. 

SV^NWV4.  NV^SWy«,  SWViSWH. 

NV^SEV4SWV4,  WHW^SE^ 
Containing  320  acres. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C  869. 
869-4),  it  is  ordered  as  follows:  Pursuant 
to  die  regulations  in  43  CFR  2091.7- 
1(b)(1)  and  the  authority  delegated  to  me 
by  BLM  Manual  section  1203.  die 
classification  of  the  320  acres  of  public 
land  as  suitable  for  recreation  and 
public  purposes  under  the  Act  of  June 
14»  1926.  as  amended  (43  U.S.C.  860-4), 
tmder  serial  number  IDl-6872,  is  hereby 
revoked.  Upon  termination  of  the 
classification,  the  lands  except  the 
WV^SWV4NEy4  and  WV^,WV^SEy4,  bodi 
surface  and  mineral  estates,  except  od 
and  gas  and  godiermal)  wiU  be  sold 
under  the  authority  of  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  to  Canyon  County. 

The  previously-described  lands  have 
been  examined  and  through  land  use 
planning  and  public  input  has  been 
detecmined  to  be  suitable  for  disposal 
by  sale  pursuant  to  section  208  of  the 
Federal  Land  Policy  and  Management 
act  of  1976. 

DATES:  Tha  sale  offering  will  be  held  no 
earlier  than  November  21, 1900  and  no 
later  dun  December  31. 1990.  If  die         ' 
parcel  is  not  said  at  that  time,  the  sale 
will  be  cancelled. 


■  220S  WUmb  Boibvwd, 

Viigiiita  22201-4301. 


SB8,  AniDgtoii, 


3&7SB 
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The  previously-descriDed  lands  are 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  except  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  for  a  period  of  270  days  or 
until  patent  is  issued,  whichever  comes 
first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
at  the  address  shown  below. 
addresses:  The  sale  offering  will  be 
held  at  the  Boise  District  Office,  Bureau 
of  Land  Management,  3948  Development 
Avenue ,  Boise,  Idaho  83705. 

FOH  FURTHER  INFORMATION  CONTACT 

Detailed  information  concerning  the  sale 
can  be  obtained  by  contacting  Effie 
Schultsmeier.  Realty  Specialist,  at  (208) 
334-1582  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  When 

patented,  the  lands  will  be  subject  to  the 
following  reservations: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890, 26 
Stat.  391: 43  U.S.C.  945. 

2.  Oil  and  gas  and  geothemal 
resources  will  be  reserved  with  the  right 
to  explore  and  remove  under  applicable 
1.3W,  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
es  required  by  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.a  1719. 

3.  The  subject  landfill  probably 
contains  some  amounts  of  hazardous 
substances  in  the  form  of  household 
hazardous  waste  and  exempt  small 
commercial  quantities  of  hazardous 
waste,  but  there  is  no  indication  that  the 
materials  pose  a  significant  health  risk 
to  the  public  or  danger  to  the 
environment. 

4.  This  patent  is  subject  to  the 
indemnification  agreement  signed  by  the 
Canyon  Country  Commissioners. 

This  parcel  is  being  offered  directly  to 
Canyon  County  based  on  historical  use 
adjacent  land  use,  and  value  added  by 
them  to  the  land.  Failure  of  the 
proponent  to  purchase  the  land  by 
December  31, 1990,  will  result  in 
cancellation  of  the  sale.  The  lands  will 
be  withdrawn  from  sale,  the  R&PP  Act 
classification  will  be  continued  and  the 
Innds  will  continue  under  management 
Ly  the  Bureau  of  Land  Management. 

The  offer  to  purchase  will  be  at  fair 
mari(et  value  and  will  consititute  an 
application  to  purchase  the  minerial 
estate.  A  30  percent  (30%)  deposit  must 
accompany  the  offer.  An  additional 
$50.00  non-rehirnable  mineral 
conveyance  processing  fee  is  required. 
The  filing  fee  and  deposit  must  be  paid 


by  certified  check,  money  order  bank 
draft  or  cashier's  check.  The  offer  will 
be  rejected  if  accompanied  by  paj^ent 
other  than  as  listed  above. 

The  remainder  of  the  full  price  shall 
be  paid  within  180  days  of  the  date  of 
the  sale.  Failure  to  pay  the  full  price 
within  the  180  days  shall  disqualifiy  the 
purchaser  and  cause  the  deposit  to  be 
forfeited  to  the  BLM. 

Objections  to  this  Notice  of  Realty 
Action  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  September  12, 1990. 
).  David  Brunner, 

District  Manager. 

[FR  Doc.  90-22297  Filed  9-19-90;  8:45  am) 

BILUNO  CODE  4310-W-M 

(NV-930-00-4212-16;  M-217S4] 

Tennlnatton  of  Desert  Land 
Classification;  Nevada 

September  7, 1990. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  action  terminates  desert 
land  classification  N-21754  m  pan. 

EFFECTIVE  DATE:  Partial  termination  of 
the  classification  is  effective  with  the 
publication  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Clark,  BLM  Nevada  State  Office. 
850  Harvard  Way,  P.O.  Box  12000,  Reno, 
NV  89520.  (702)  785-6530. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7  of  the  Taylor  Grazing  Act 
(48  Stat.  1272),  desert  land  classification 
N-21754  is  hereby  terminated  in  part. 
The  following  described  lands  are 
affected  by  this  action: 

Mount  Diablo  Meridiaii,  Nevada 

T.  31  N.,  R.  59  E,. 

Sec  10,  lots  3, 4. 6, 7, 8. 10.  SWWiSEWi. 
SEV4SWV4. 

The  area  described  containa  184.81  acres  in 
Elko  County,  Nevada. 

The  classification  was  accomplished 
pursuant  to  the  Desert  Land  Act  (43 
U.S.C  231,  as  amended)  in  response  to 
several  applications,  including  N-23404 
which  requested  the  above  described 
lands.  Application  N-23404  was  rejected 
on  July  20. 1988.  The  classification  on 
said  lands  is  no  longer  considered 
appropriate  and  is  hereby  terminated. 

Upon  publication  of  this  notice,  the 
lands  described  above  wiU  become  open 


to  the  operation  of  the  public  land  laws 
and  location  under  the  mining  laws. 

Robert  G.  Steele. 

Deputy  State  Director,  Operations. 

[PR  Doc.  90-22271  Filed  9-19-00;  8:45  am) 
MUJNQ  CODE  4310-HC-M 


Dated  Sqitaoiber  12. 1900. 


[ID^IO-00-4410-02] 

Boise  District  Grazing  Advisory  Board 
Meeting 

agency:  Boise  District,  Bureau  of  Land 

Management,  Interior. 

action:  Notice  of  meeting. 

summary:  The  Boise  District  Crazing 

Advisory  Board  will  meet  October  18  to 

discuss  proposed  expenditure  of  Range 

Improvement  (8100)  Funds.  A  public 

comment  period  will  be  held  from  2  p.m 

to  3  p.m. 

dates:  The  meeting  will  begin  at  9  a.m. 

on  Thursday,  October  18, 1990.  It  ¥vill  be 

held  in  the  district  office  conference 

room. 

addresses:  The  Boise  District  Office  is 

located  at  3948  Development  Avenue, 

Boise,  Idaho  83705. 

FOR  FURTHER  INFORMATION  CONTACT 

Fred  Schley,  Boise  District,  BLM,  (208) 

384-3457. 

Dated:  September  11, 1990. 
|.  David  Bninner, 
District  Manager. 

[FR  Doc.  90-22301  Filed  9-19-90;  8:45  am] 
BAIMG  COOC  4310-aMI 


(CO-010-00-4320-021 

Craig  District  Grazing  Advisory  Board 
Meeting 

Time  and  Date:  October  12, 1990  at  10 
a.m.  (originally  scheduled  for  October 
11. 1990). 

Place:  Craig  District  Office,  455 
Emerson  Street.  Craig.  Colorado  81625. 

Status:  Open  to  public  interested 
persons  may  make  oral  statements 
between  10  a.m.  and  11  a.m.,  or  may  file 
written  statements. 

Matters  to  be  Considered: 

1.  Election  of  officers 

2.  Riparian  task  force  update 

3.  Little  Snake  Coordinated  Management 
Plan 

4.  Status  report  on  FY  '90  range 
improvement  projects 

5.  Area  reports 

6.  Expenditures  of  Grazing  Advisory 
Board  Funds 

Contact  Person  for  More  Information: 
John  Denker,  Craig  District  Office,  455 
Emerson  Street.  Craig,  Colorado  81625- 
1129.  Phone:  (303)  824-8261. 


District  Maaagpe. 

[FR  Ok.  90-22232  niod  «-liMnit»«&aa4 
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[ID>-0W-69-4B1f*t2r 


agency:  Bureau  of  Land  Management. 
Interior. 

ACnONE  Notice  ef  conectioQ  of 
amendment  of  Big  Desert  Maiugeraent 
Framework  Han  (liffT)  Exchange  of 
Pubbc  Lands  in  B^ghaiB  County,  ID  (- 
26444. 


rr  Correction  of  Notice  of  Realty 
Action/Amendknent  of  Big  Desert 
Management  Flvmework  (MFP) 
published  in  the  September  7, 1990 
Federal  Re^ster  fVol.  55.  No.  174,  Pg, 
36011}. 

The  ffrst  legal  description  of  the 
township  and  range  published  in  the 
above  Fedeiri  Rej^sler  Notice  under 
"pubfic  lands  tabe  transferred"  should 
be  corrected  to  readrT.  2  N.,  R.  33  E, 
instead  of  T.  2  M.  R  30  E.  All  other 
information  fisted  in  the  original  notice 
remains  unchanged. 

Datad:  September  14. 1990.^ 
GaiyL.BIiM. 
ActiagDktTJetAlapager. 
(FR  Doc  90-2227}  Filed  9-18-80: 8:45  am| 
MUMeooot4ai« 


INV-MO-OO'^Tia-t^  l»-3»112t 

Realty  Actfon;  IMvats 
ClaHr  County,  N¥ 

The  foUowring.  described  lands  have 
been  detenninad  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  197i,  4a  US.C.  1716: 

T.  21  &.X  80  B..  Mount  Diablb  Meriifiaih 
Nevada. 
Sec.  a4(  SRV^SWV^NW^. 
Comprising  10  acres  of  public  land. 

In  exchai^fr  for  these  lands,  the 
United  States  wfll  acquire  the  following 
described  Ian<b  from  Kenneth  R. 
GragseR 

T.  21 S.,  R  80 E.  Mount  Diablo  Meridian, 
Nevada, 
Sec.  2«rSEy«SeKNW%. 

Comprising  10  atres  of  public  rand. 

On  October  H 1979.  a  patent  was 
issued  to  Kennefli  R.  Gr^sen  for  a  10- 
acre  parcel  of  land  in  the  Las  Vegaa 
Valley.  The  patetot  failed  to  indude 
right-of-way  N-1876r  which  was 
puviousiy  panted  taCIaik  County 
DepaEtmoit  of  Public  Works  for  the 


construction,  opeiationand 
maintetiance  of  a  flood  control  channeL 
The  flood  control  channel  was 
constructed  subsequent  to  the  time  of 
patent.  Furthermore,  the  right-of-way 
grant  was  not  recorded  by  Clark  County 
as  required  by  Nevada  Revised  Statute 
111.310,  eL  seq.  Since  Mr.  Gragson  was 
unaware  of  the  existence  of  the  right-of- 
way  (pant.  t/tm  Bweau  of  Land 
Management  is  proposing  an  exchange 
to  acconuBodate  the  oversight.  An 
exchange  would  relieve  the  county  bom 
having  to  relocate  the  flood  control 
channel  which  would  be  very  costly  to 
the  taxpayers.  The  public  interest  wifl 
be  served  by  completing  this  exchange. 

The  land  haanot  been  used  and  is  not 
required  fer  any  federal  p«apose.  The 
disposal  is  consistent  wtth  the  Bureaa's 
planning  ^ratera.  <^ 

The  values  of  the  lands  to  be 
exchanged  «e  equal.  Lands  to  be 
transferred  from  the  United  States  will 
be  subject  to  the  following  reservatkais, 
termSr  and  conditions. 

1.  Excepting  and  reserving  to  the  United 
States  of  America  a  right-of-way  for  ditches 
and  canals  constnicted  pursuant  to  the  Act  of 
August  30. 1880  (43  U.S.C  945). 

2.  All  minerals  shall  he  reserved  t&tbe 
United  States,  together  writh  the  right  to 
prospect  for.  mine  and  remove  the  minerals. 
A  more  detailed  description  of  this 
reservation,  which  will  be  incorporated  in  the 
patent  docuinent,  is  avaHabie  fat  review  at 
the  Las  Vegas  BLM  o^ice. 

All  will  be  subject  to: 

1.  An  easement  for  streets,  road*  and 
utilities  in  accordance  with  the  transponatioa 
plan  for  Claiii  County. 

2.  Those  rights  for  flood  control  channel 
purpose*  which  have  beoi  granted  to  Claik 
County  Department  of  Public  Works,  its 
successors  or  assies,  by  light-ef-way 
number  W-18767..  under  th»  Act  of  October 
21. 197&  90  Stat  2776. 

M}if  cation  of  this  notice  in  the 
Federal  Regbter  will  segregate  the 
public  lands  descritied  above  fi-om  all 
forms  of  appropriation  under  the  public 
land  laws,  includii^  the  general  miidng 
laws  for  a  period  of  two  years  fitim  date 
of  first  publication. 

Further  infonnation  concerning  the 
exchaage.  including  the  Bivironmental 
Assessment  is  available  for  review  at 
the  Bureau  of  Land  Management  Las 
Vegas  District  Office,  4765  Vegas  Drive, 
Las  Vegas,  Nevada. 

For  a  period  of  45  days  fitKn  date  G< 
first  pablicatioo  intesested  parties  nay 
submit  oemments  to  the'  District 
Manager.  Laa  Vegas  Distiict  Bureau  ef 
Land  Managemepf .  PXX  Box  2S86a  Las 
Vegas.  Nevadaseue.  ' 


Datwk  S^tember  11. 1900. 
B«a  F.  Comu, 

(District  Manager,  Las  Vegas,  NV). 
(FR  Doc  90-222n  Fikd»-l»4niirt8aiB| 
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InNfaflonof  Resome  Management 


Statsment  (ElSy  antf  InvRstfon  To 
IdsnUfy  tosses  taf 
Resource  Arae  In 


Interior. 


Bureau  ef  Land  ManagemerM. 


AcnOM:  Noliee  af  intent  i»  hereby  given 
to  initiate  a  Reseosce  Mamgement  plan 
(RMP)  and  prepare  an  EavironmeBtal 
Impact  Statement  (EIS)  for  the  Bennett 
Hills  Resource  Area  in  southcenttal 
Idaho  and  invitation  to  participate  in  the 
identification  of  issues  (Scoping). 


:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1876  (FLPMA)  and  section 
l(ai2)[C)  of  the  National  Environmental 
Policy  Act  of  1960  (NEPA),  the  Bureau  of 
Land  Management  (BLN^  Shoshone 
District  will  prepare  a  Resource 
Management  Plan  (RMP)  and  an 
Environmental  Impact  Statement  (EIS) 
for  the  Bennett  Hills  Resource  Area  in 
Blaine.  Elmore.  Camas.  Gooding, 
Lincoln,  and  Jerome  Counties.  Maha 
The  Resource  Management  I^an  will 
guide  resonrce  management  in  the 
Bennett  HUTs  Resource  Area  over  the 
next  20  yean.  The  plan  will  be  prepared 
under  gofdance  provided  in  BLM 
plaiming  regulations  (43  CFR  part  1800). 
The  public  state  and  local  governments, 
and  other  Federal  agencies  are  invited 
to  participate  in  die  planning  process. 

DATES:  Aiqr  public  meetings  parasant  to 
The  National  Enviroiuncntal  Policy  Act 
regulations  (40  CFR  1501.7)  and  BLM 
planning  repilations  (43  CFR  1601.2)  ta 
help  identify  and  detennine  the  issues  to 
be  addressed  and  the  scope  of  the  plan 
and  the  Envkonmental  Impact 
Statement  will  be  aimounced  in  the 
local  media  and  through  a  mailing  list. 

Specific  dates  and  locations  for 
meetings  have  not  been  determined. 

To  be  considered  in  the  draft  RMP 
apd  EIS.  cemments  er  issues  ouist  be 
received  in  this  office  on  or  before 
October  22, 1990. 


:  Comments  should  be  sent 
to:  Bennett  Hills  Resource  Area 
Manager.  Bureau  of  Land  Management 
P.O..  BoM  2-B.  Shoshone,  ID  83352. 


Bennett  Hdi*  Reseucoe  Area 
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Bureau  of  Land  Management,  P.O.  Box 
2-a  Shoshone,  ED  83352. 

suPM.Bi»iTAiiv  mfohmation:  The 
Bennett  Hills  Resource  Area  is  located 
in  southcentral  Idaho,  north  of  the 
Snake  River  and  south  of  the  Sawtooth 
National  Forest,  and  is  bordered  on  the 
west  by  King  Hill  Creek  and  on  the  edst 
by  the  Willow  Creek/Camas  Creek/Big 
Wood  River  and  the  Milner/ Gooding 
Canal.  The  Resource  Area  covers  all  or 
part  of  the  counties  of  Lincoln,  Jerome, 
Gooding,  Camas,  Blaine,  and  Elmore, 
and  encompasses  approximately  649,000 
acres  of  pubUc  land  administered  by  the 
BLM.  The  planning  and  environmental 
analysis  process  will  evaluate  a  range  of 
alternative  resoitfce  uses  and  will 
address  issues  identiHed  during  the 
scoping  process. 

Potential  issues  to  be  addressed 
during  the  process  include,  but  are  not 
limited  to,  land  tenure  adjustments, 
water  quality,  vegetation  management 
(including  needs  for  livestock  grazing, 
wildlife,  riparian  values,  threatened  or 
endangered  species,  watershed 
protection  and  fire  management), 
isolated  tracts  for  wildlife  benefit, 
special  management  areas  (including  the 
nomination  of  Fir  Grove,  Kings  Crown, 
Camas  Creek,  Dry  Creek  and  Pot-of- 
Gold  cave  system  as  Areas  of  Critical 
Environmental  Concern  for  the  purpose 
of  research  natiiral  areas;  and 
evaluation  of  eligibility,  tentative 
classiHcation  and  protective  interim 
management  of  stream  segments  for 
Wild  and  Scenic  Rivers). 

The  Resource  Management  Plan  and 
Environmental  Impact  Statement  will  be 
prepared  by  an  interdisciplinary  team 
primarily  from  the  Bennett  Hills 
Resource  Area.  Team  disciplines  will 
include  rangeland  management,  wildlife, 
soils,  realty,  minerals,  recreation, 
vegetation,  fire,  cultural  resources  and 
economics.  Additional  technical  support 
and  expertise  will  be  available  as 
needed.  Public  participation  will  occur 
throughout  the  planning  process.  The 
public  will  be  specifically  invited  to 
participate  during  four  steps  in  the 
planning  process:  (1)  Identification  of 
issues;  (2)  Review  of  Proposed  Planning 
Criteria;  (3)  Review  of  Draft  Plan/ 
Statement,  and  (4)  Review  of  Proposed 
Plan/Fmal  &ivironmental  Impact 
Statement.  Invitations  for  public 
participation  will  be  announced  through 
the  local  media  and  our  mailing  list.  The 
planning  process  is  currently  scheduled 
for  completion  in  about  three  years. 


Dated:  September  10, 1990. 
K  Lynn  Bennett, 
Diatrict  Manager. 

|FR  Doc  90-22216  Filed  9-19-flO;  8:45  am] 
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ilO-«42-«0-4730-12) 

Idaho:  RHng  of  Plato  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective  9 
a.m..  September  12, 1990. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines  and 
the  subdivision  of  section  19,  T.  3  N..  R. 
46E.,  Boise  Meridian,  Idaho,  Group  No. 
793,  was  accepted  September  5, 1990. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquires  about  this  land  should  be 
sent  to  the  Idaho  State  Office.  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  September  12,  ISOa 
Duane  E.  Olaen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  90-22275  Filed  9-19-«);  8:45  am) 
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Restrictions  on  Exports  of 
Unprocessed  Timber 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACnow:  Notice. 

summary:  Notice  is  hereby  given  that 
the  "Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990"  (Pub.  L 
101-382),  hereafter  referred  to  as  the 
Act,  was  signed  into  law  on  August  20, 
1990.  This  Act  prohibits  the  following 
export  activities  as  they  apply  to  public 
lands  administered  by  the  Bureau  of 
Land  Management.  ' 

(1)  Exporting  of  Unprocessed  Federal 
Timber.  Any  person  who  acquires 
unprocessed  timber  originating  from 
Federal  lands  west  of  the  100th  meridian 
in  the  contiguous  48  states  is  prohibited 
from  exporting  such  timber,  or  selling, 
trading,  exchanging,  or  otherwise 
conveying  such  timber  to  any  other 
person  for  the  purpose  of  exporting  such 
timber  from  the  United  States.  This 
prohibition  does  not  apply  to  specific 
quantities  of  species  and  grades  of 
unprocessed  timber  originating  from 
Federal  lands  that  the  Secretary  of  the 
Interior  determines  to  be  surplus  to 
domestic  manufactiuing  needs.  , 


(2)  Direct  Substitution:  All  persons  are 
prohibited  from  purchasing  directly  from 
any  department  or  agency  of  the  United 
States  unprocessed  timber  originating 
from  Federal  lands  west  of  the  100th 
meridian  in  the  contiguous  48  states  if 
such  timber  is  to  be  used  in  substitution 
for  exported  unprocessed  timber 
originating  from  private  lands,  or  if  such 
person  has  during  the  preceding  24- 
month  period  exported  unprocessed 
timber  originating  from  private  lands. 
However,  the  Act  exempts  from  the  24- 
month  test  any  person  who  before 
August  20, 1990,  legally  purchased 
unprocessed  Federal  timber  originating 
from  Federal  lands  west  of  the  100th 
meridian  in  the  contiguous  48  states  in 
substitution  for  exported  unprocessed 
private  timber  under  a  historic  quota 
approved  by  the  Secretary  of  the 
Interior,  provided  that  person  certifies  to 
the  Secretary  within  3  months  after 
August  20, 1990,  that  the  person  will 
cease  exporting  unprocessed  timber 
originating  from  private  lands  within  6 
months  after  August  20, 1990,  and  then 
ceases  exports  in  accordance  with  such 
certification.  The  Act  provides  that  all 
timber  sale  contracts  entered  into 
between  the  purchaser  and  the 
Secretary  of  the  Interior  prior  to  the 
issuance  of  regulations  to  carry  out  this 
Act  shall  be  governed  by  the  Secretary's 
direct  substitution  restrictions  in  effect 
prior  to  issuance. 

(3)  Indirect  Substitution:  Effective  21 
days  after  enactment  of  this  Act,  i.e. 
September  10, 199a  all  persons  are 
prohibited  from  purchasing  from  any 
other  person  unprocessed  timber 
originating  from  Federal  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
states  if  such  person  would  be 
prohibited  from  purchasing  such  timber 
directly  from  any  department  or  agency 
of  the  United  States. 

The  Act  specifically  excludes  from 
this  prohibition  persons  who  indirectly 
acquire  and  domestically  process 
Western  red  cedar  originating  from 
Federal  lands. 

The  Act  defines  "person"  as  any 
individual,  partnership,  corporation, 
association  or  other  legal  entity  and 
includes  any  subsidiary,  subcontractor 
or  parent  company  and  business 
affiliates  where  one  affiliate  controls  or 
has  the  power  to  control  the  other  or 
when  both  are  controlled  directly  or 
indirectly  by  a  third  person. 

The  Act  institutes  significant  civil 
penalties  and  administrative  remedies 
for  violation  of  the  Act  and /or 
regulations  promulgated  to  implement 
the  Act.  These  penalties  are  not 
exclusive  of  any  other  penalty  provided 
by  law.  Any  person  who  violates  the 


prohibition  may  be  debarred  for  up  to  5 
ye^s  and  iqay  have  contracts  cancelled. 
The  civil  penalties  and  administrative 
remedies  provided  in  the  Act  for 
violations  of  u^e  prohibitions  are 
effective  iaunediately. 
FOR  niRTHCR  NtPORMATION  CONTACT: 
Richard  W.  Bird  of  the  Division  of 
Forestry,  Bureau  of  Land  Management, 
1849  C  Street  NW..  Washington.  DC 
2024a  telephone  (202)  653-8864.  (FTS) 
653-6864. 

Cyjamisoo.       ji  -    - 
Director  ' ' 

[FR  Doc.  90-22311  Filed  »-19-00;  8:45  am] 
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Proposed  Withdrawal;  Opportunity  for 
Public  IMeetIng;  Colorado;  Correction 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Correction. 

Federal  Repster  document  90-19574 
appearing  in  55  FR  34089  on  August  21, 
1990,  is  hereby  corrected  to  include  an 
omitted  parcel  in  the  land  description: 

Column  2.  Sixth  Principle  Meridian, 
Arapaho  National  Forest  T.  7  S..  R.  78  W.,  is 
corrected  to  inclvde  the  nominal  NEV4NEV4 
of  section  4. 
RolMrt  S.  Schmidt. 
Chief,  Branch  of  Reality  Programs. 
[FR  Doc.  90-2227B  Filed  »-19-90;  8:45  am] 
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Fish  and  WUdlte  Service 

Meeting,  Kianwth  Fishery  Management 
Council 

AGENCY:  Departaient  of  the  Interior. 
ACTION:  Notice  pf  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Adt  5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460sa  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  8:30 
a.m.  to  4  p.in.  Tuesday,  October  2. 1990; 
from  8:30  a.m.  to  6  p.m.  on  Wednesday. 
October  3, 1990:  and  from  8:30  a.m.  to 
12M  Noon  onpOuirsday.  October  4, 
1990.      '    ■    ■•  11  ": 

MACt:  The  meeting  will  be  held  at  the 
Southwest  Fisheries  Center,  8604  La 
Jolla  Shores  Dfive.  La  Jolla.  California. 
FOR  niNTHDI  INNMSMTION  CONTACT 

Dr.  Ronald  A;  yjsrsan.  Project  Leader, 


U.S.  Fish  and  WildMe  Service.  P.O.  Box 
1006  (1030  South  Main),  Yreka, 
California  96097-1006.  telephone  (916) 
842-5763. 

SUmEMENTARY  INFORMATION:  For 
background  information  on  the  Council, 
please  refer  to  the  notice  of  their  initial 
meeting  that  appeared  in  the  Federal 
Register  on  July  8. 1987  (52  FR  25639).^ 
The  CouncU  will  complete  a  review 
draft  of  the  long-range  plan  and  policy 
for  management  of  in-river  and  ocean 
harvest  affecting  anadromous  fish 
stocks  of  the  Klamath  River  basin.  This 
task  is  expected  to  require  the  entire 
scheduled  meeting  time,  except  ftH*  a 
pubUc  comment  period  during  the 
afternoon  of  October  3. 

Dated:  Septeml>er  10, 1990. 
Don  Weathers. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  90-22270  Filed  9-19-80;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  Of  WsybiH  Data  for  Use  by 
Skin  Tranaportatfon  Consulting,  Inc. 

The  Commission  has  received  a 
request  from  Skill  Transportation 
Consulting.  Inc.  for  permission  to  use 
certain  data  from  the  Commission's  1989 
ICC  Waybill  Sample.  The  data  are 
requested  to  assist  parties  interested  in 
acquiring  rail  lines  that  the  ATSF  and 
UP  have  announced  will  be  either  sold 
or  abondoned.  Skill  Transportation 
Consulting,  Inc.  request  permission  to 
use  origin  and  destination  station, 
commodity  type  and  shipment  size 
(number  of  carloads  and  tons)  for  all 
records  originating,  terminating  or 
passing  through  the  state  of  Kansas. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines;  (1)  4.500 
revenue  carloads  or  (2)  5  percent  of 
revenue  carloads  in  any  one  State  (49 
CFR  part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
theCommission's  current  poUcy  for 
handling  waybill  requests,  we  will  not 
release  any.  cmifideiitijpil  waybill  data   . 


imtil  after  (1)  PubUc  notice  is  provided 
80  affected  parties  have  an  opportooity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  pculy  (Ex  Parte  No.  385  (Sub- 
No.  2).  52  FR  12415,  April  16. 1967). 

Accordingly,  if  any  parties  object  to 
this  request  tiiey  should  file  their 
objections  (an  original  cmd  2  copies), 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
publication  of  this  notice.  They  should 
also  include  all  grounds  for  objections  to 
the  full  or  parital  disclosure  of  the 
requested  data.  The  Director  of  OTA 
will  consider  these  objections  in 
determining  whether  to  release  the 
requested  waybill  data.  Any  parties  who 
objected  will  be  timely  notified  of  the 
Director's  decision. 

Contact:  James  A.  Nash.  (202)  275- 
6864. 

Sidney  L.  Strickland.  |rn 
Secretary 

[FR  Doc  90-22321  Filed  »-19-«0;  8:45  am] 
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[Docfcat  No.  AB-6  (Sub-Na  326X)1 

Exemption;  BurNngton  Northern 
Railroad— AlMndonment  Exemption— 
In  Minnehaha  County,  SO 

Applicfmt  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — ^Exempt  Abandonments  to  abandon 
its  0.54-mile  line  of  railroad  between 
mileposts  150.13  and  150.67,  in  Sioux 
Falls,  Miimehaha  County,  SD. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  Une  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  die  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979).  To  address  whether  diis 
oondition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.Cl0S06(d}       . 
must  be  filed  :  -^ 
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IVovid«d  no  formal  expression  of 
intent  to  file  an  offer  ci  financial 
assistance  has  been  received,  this 
exemption  wiB  be  dFectire  oo  October 
20. 1990  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  Involve  environmental  issnes,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152^c)(2).«  and  traU  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  October  1. 
1990.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFK  1152.28  must  be  filed  by  October 
la  I90a  with:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  die 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  ]. 
Whitley,  Buriington  Northern  Railroad 
Company,  3800  Continental  Plaza.  777 
Main  Street,  Fort  Worth,  TX  76102. 

if  the  notice  of  exemption  contains 
false  or  misleading  infonnation.  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  ftom  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE]  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  September  25,  ISfBfk 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission. 
Washington,  DC  2M23)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public 

Environn^ntal,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  13.  vaSO. 


By  the  CamniMiaa.  David  M.  Koaachnik. 
Director.  Office  tA  Proceeding*. 
SidiMjrL.SlikklaMl.Ir.. 
Secretary. 
[FR  Doc.  90-22322  Filed  •-lt>-«;  8:45  an) 


■  A  slay  will  be  routinely  iMued  hr  Hi* 
CommisakMi  in  (kow  procMding*  wlien  •■ 
mfotnied  deoBon  am  environiiieatal  iuuM  (whclber 
raited  by  a  party  or  by  the  Section  of  Energy  and   . 
Environment  in  it*  independent  inveetigitkm) 
cannot  be  made  prior  to  the  effecUv*  date  of  the 
notice  fllaotwaptiaa  Sa»  Bx— ptioB  of  OH-ot- 
Service  RaU  Unea.  5  LC£.  2d  377  (IflSB).  Any  entity 
teeking  a  stay  invotving  environmental  concema  la 
encouraged  to  file  ita  leyiet  at  aooa  aa  poaaiUe  In 
order  to  pentit  tUa  CoaanaaioD  to  review  and  act 
on  the  requeal  befon  Ike  effective  dale  of  thia 
exemplkm. 

*  See  Exetspt.  of  Rail  Abandonmenl— OfCert  of 
Finan.  Attist.  4  LC.C  2d  16«  (tflsn 

«  The  CoaHntoaion  will  accept  a  late-filed  trafl  nae 
ttatement  to  long  at  it  retains  iuritdidioa  to  do  aa 


DEPARmENT  OF  JUSTICE 

Lodglnsa  Final  Judgment  by  Consent 
Pursuant  to  the  Compreftenshre 
Envlroranental  Response, 
Compensation  and  UabMly  Act 

Notice  is  hereby  given  that  on 
September  11.  igoa  a  pn^MMed  consent 
decree  in  United  States  of  America  v. 
ASARCO,  Inc..  Civil  Action  Ito.  CV-80- 
46-H-CCL  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Montana. 

The  proposed  consent  decree  requires 
ASARCO.  Inc.  ("ASARCO")  to 
implement  the  November,  1988  Record 
of  Decision  ("ROD")  of  the  United 
States  Environm«ilal  Protection  Agency 
(EPA)  to  address  the  release  and 
threatened  release  of  hazardous 
substances  at  the  East  Helena  Smelter 
Site,  in  East  Helena,  Montana  ("the 
Site").  The  ROD  addresses  the  cleanup 
of  the  process  ponds  at  the  Site  as  the 
first  operable  unit  of  remedial  action  at 
the  Site.  Further  remedial  actions  will  be 
selected  by  EPA  throu^  the  issuance  of 
additional  RODs.  The  decree  also 
requires  ASARCO  to  reimburse  the 
federal  government  for  past  costs 
incurred  in  connection  with  the  Site,  and 
to  pay  all  future  oversi^t  costs  to  be 
incurred  by  the  United  States  at  the  Site 
overseeing  the  implementation  of  woric 
imder  the  decree. 

The  Department  of  Justice  will  receive 
conunents  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attwney  General 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  DC  2Q53a  and  should  refer 
to  United  States  v.  ASARCO.  Inc.  Civil 
Action  No.  CV-90-W-H-Ca.  DO)  Ref. 
No.  90-11-2-563.  The  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Montana.  Federal  Building.  301  S.  Park 
Avenue,  Helena.  Montana,  or  at  the 
office  of  the  Environmental  Protection 
Agency.  Region  VIII,  Montana  Office. 
Federal  Building.  301  S.  Park  Avenue. 
Helena.  Montana.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street.  NW.,  suite  80a 
Washington.  DC  20004.  A  copy  of  the 


proposed  consent  decree  may  be 

obtained  in  person  or  by  mail  from  the 

Document  Center.  In  requesting  a  copy 

please  endose  a  check  in  the  amount  of 

$22.00  (25  cents  per  page  reproduction 

costs)  payable  to  "Consent  Decree 

Library". 

George  W.Vaa  Clave, 

Deputy  Assistant  Altomey  GenenJ, 

Environment  and  Natural  Resources  Division. 

(FR  Doc  90-22277  Filed  9-19-00;  8:45  am| 
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Notice  of  Lodflins  of  Consent  Decree 
Pursuant  to  Compreliensive 
Environmental  Response, 
Compensation,  and  Uablllty  Act 

In  accordance  with  Departmental 
policy,  28  CFR  5a7,  notice  is  hereby 
given  that  on  September  11. 1990  a 
proposed  consent  decree  in  United 
States  V.  Puget  Sound  Power  »  Light 
Company  et.  ai,  Civil  Action  No.  C90- 
5373.  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington  at  Tacoma.  The  proposed 
consent  decrees  concern  a  complaint 
filed  by  die  United  States  under  section 
106  and  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (CERCLA),  42  U.S.C.  9606. 9607. 
liiis  is  a  civil  action  for  recovery  of 
response  costs  that  have  been  and  will 
be  incurred  by  the  United  States  in 
response  to  releases  and  threatened 
releases  of  hazardous  substances  ftt)m 
the  same  facility,  known  as  the 
'Tacoma  Tar  Pits  Site"  located  in  the 
commencement  Bay  Tide  Flats  area  of 
Tacoma,  Washington,  between  the 
Puyallup  River  and  the  Qty  of  Tacoma 
waterway.  The  consent  decrees  provide 
that  the  generator  defendants  (six 
electric  utilities)  will  pay  $963,000  and 
the  four  landowner  defendants  will  pay 
$218,700  to  the  Hazardous  Substances 
Trust  Fund  for  a  total  payment  or 
$1,182,300.  This  total  represents  EPA's 
past  costs  in  responding  to  the 
contaminated  conditions  at  the  Site.  In 
addition  to  the  cash  payment  to  be  made 
pursuant  to  their  consent  decree,  the 
landowners  must  also  provide  access  to 
their  property  for  remedial  activities, 
and  agree  to  institutional  land  use 
controls  restricting  future  use  of 
property  contained  within  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publicatiem  comments  relating  to 
the  prt^osed  consent  decree.  Comments 
should  be  addressed  to  die  Assistant 
Attorney  General  of  the  Environment 


and  Natural  Ri8$ources  Division, 
Department  of  (ustice,  Washhigton.  DC 
20530,  and  should  refer  to  United  States 
v.  Puget  Sound  Power  Br  Light  Company, 
et  ai,  D.J.  Ref.  90-11-3-307. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington  at  Tacoma,  1145 
Broadway  Haza,  Tacoma,  Washington, 
98402  and  at  Uib  Region  X  Office  of  die 
United  States  Environmental  Protection 
Agency,  Office  of  Regional  Counsel, 
1200  SixUi  Avenue,  Seatde,  WA  98101. 
The  proposed  consent  decrees  may  be 
examined  at  the  Environmental 
Enforcement  Section  Dociunent  Center, 
1333  F  Sti«et.  NW.,  suite  600, 
Washington,  DC  20004. 202-347-7829.  A 
copy  of  the  proposed  consent  decrees 
may  be  obtaided  in  person  or  by  mail 
fiom  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.40  (10  cents  per  page 
reproduction  cost]  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart, 

Assistant  Attorney  General.  Environment  and 

Natural  Resources  Division. 

(FR  Doc.  90-22278  Filed  9-19-90: 8:45  am] 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July  25, 1990,  and 
published  in  the  Federal  Register  on 
August  1. 1990  (55  FR  31240),  Sterling 
Drug  Inc..  333  Riverside  Avenue. 
Rensselaer,  New  Yoric  12144.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  pethidine  (9230),  a 
basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
21  CFR  1301.54(e),  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  September  11, 1990. 
G«oa  R.  HaiaUp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration., 

[FR  Doc.  90-222n  Filed  9-19-90: 8:45  am] 
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hnpofterof  ControHed  Sutistancee; 


By  Notice  dated  July  19, 1990.  and 
published  in  the  Federal  Ragistar  on 
August  1, 1990  (55  FR  31240).  WUdlife 
Laboratories,  In&,  1401  Duff  Drive.  Suite 
600.  Fort  Collins.  Colorado  80524.  made 
application  to  the  Drug  Enforcement 
Administratrion  to  be  registered  as  an 
importer  of  carefentanil  (9743),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuftnt  to  section 
1008(a)  of  the  Conbxilled  Substances 
Import  and  Export  Act  and  21  CFR 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  September  11, 199a 
Gene  R.  Haislqi. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  90-22220  Filed  9-19-90: 8:45  am] 
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UBRARY  OF  CONGRESS 

American  Foiklif  e  Center  Board  of 
Truateea  Meeting 

agency:  Library  of  Congress. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  PubUc  Law 
94-463. 

DATES:  Friday.  September  28. 1990, 9 
a.m.  to  1  p.m. 

ADDRESSES:  Dining  Room  A.  Library  of 
Congress,  101  Independence  Avenue 
SE.,  Washington,  DC  20540. 

Km  FURTHER  INFORMATION  CONTACT: 

Raymond  L  Dockstader,  Deputy 
Director,  American  Folklife  Center. 
Washington.  DC  20540. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  pubic.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Raymond  Dockstader  at  (202)  707-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Public  Law  94-201,  the 
American  Folklife  Preservation  Act.  in 
1976.  The  Center  is  directed  to  "preserve 
and  present  American  folklife"  through 
programs  of  research,  documentation, 
archival  preservation,  live  presentation, 
exhibition,  publicatimis.  dissemination. 


trainiog.  and  other  activities  involving 
the  many  foBc  cultural  traditions  of  dw 
United  States.  The  Center  is  under  die 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  bom  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Center  is  structured  with  a  imaU 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract 
by  others.  In  the  brief  period  of  the 
Center's  operation  it  has  eneigetically 
carried  out  its  mandate  with  programs 
that  provide  coordination,  assistance, 
and  model  projects  for  the  field  of 
American  folklife. 
Rhode  W.  Canter, 

Associate  Librarian  for  Management 
(FR  Doc  90-22217  Filed  9-19-90(  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notloe  90-77] 

Agency  Report  Forms  Under  OMB 


aocncy:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  die 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35],  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 

DATES:  Comments  are  requested  in 
writing  by  October  22, 1990.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  fix>m  submitting  comments 
promptiy,  you  should  advise  the  OMB 
Paperwork  Reduction  Project  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 
ADDRESSES;  D.A.  Gerstiier,  NASA 
Agency  Clearance  Officer.  Code  NTD, 
NASA  Headquarters.  Washington.  DC 
20546:  Office  of  Managemoit  and 
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Bedict;  Papowork  Rednctiao  Protect 
(2700-0064).  Waafaiogttui.  DC  20603. 
row  mmmm  wmrnmumott  cowtoct; 
Shirley  C.  Peigare,  NASA  Reports 
Ofiieer.  (TW)  271-6542. 


Execobve  Reaootoes  and  VerUmoMncm 

Review  Board  until  December  31.  lOOOi 

Lynns  ChsBrBy, 

Chainaan. 

[FR  Doc  90-22324  Filad  S-lS-fla  1:45  am) 


Title:  Locator  and  Information 
Services  Tracking  System  (LISTS). 

Type  of  request  Extension. 

Frequency  of  report  As  required. 

Type  of  respondent  Individuals  or 
households,  federal  agencies  or 
employeies. 

Number  of  respondents:  13,862. 

Responses  per  respondent  \. 

Annual  responses:  13.062. 

Annual  burden  hours:  1181. 

Abstract-need/uses:  The  LISTS  is 
primarily  needed  to  support  services  on 
the  Center  dependent  upon  accarate 
locator-type  informatkm.  Additionally, 
the  Privacy  Act  information  is 
maintained,  protected  and  used  for 
mandatory  secarity  fnnctiaas.  The 
system  will  also  serve  as  a  tool  for 
performing  short-  and  long-term 
institutional  planning. 

Dated  September  11. 1900. 
D.A.G«nlBar, 

Director,  IRM  Policy  Division. 
[FR  Doc  90-Z22M  FiM  9-19-SO;  a^4S  an) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

PerfOnnence  Review  Boerd 

AOCNCv:  Natitmal  Endowment  for  the 
Humanities.  National  Foundatioo  on  the 
Arts  and  die  Homanities. 
Acnoir  Notice. 

SUWlAimThis  notice  announces  a 
revision  in  the  membership  of  the  SBS 
Executive  Resources  and  Performance 
Review  Board. 


FOR  VIMlim  IWFOWMSTIOII  CONTACT: 
Tunothy  G.  ConneDy,  Directtv  of 
Personnel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20606.  (202)  780- 
0415. 


suppLnKNTiMfv  egomaATiON.  Pursuant 
to  5  U.S.C  4314(c)  the  National 
Endowment  for  tte  Hamanities  hereby 
revises  the  notice  oi  membership 
published  in  the  Fedssd  RagMar  on 
fanoary  29, 1980, 55  FR  2909. 

Bfective  Septesnber  IZ 1990,  Anne 
Neal.  General  Counsd  and 
Congressional  Liaison,  has  been 
desipiated  to  replace  Rex  O.  Amey. 
Goival  Counsel  snd  Coopessional 
Liaison  as  a  member  of  the  SES 


NUCLEAR  REGULATORY 
COHMISSION 


[Docket  Na  50-2931 

Boeton  Edison  Co.,  Pilgrim  Nudeer 
Power  Station;  Environmentei 
Aseeeement  and  Finding  of  No 
Significant  Imped 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  one-time 
exemption  from  the  requirements  of  10 
CFR  part  55  to  Boston  Edison  Company 
(the  licensee)  for  the  Pilgrim  Nuclear 
Power  Statioa  (Pilpim)  located  in 
Plymouth  County,  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  grant  relief  from 
10  CFR  55.59(a).  which  requires  that  a 
requaliCcation  program  for  operator 
licensees  and  senior  operator  licensees 
be  conducted  for  a  continuous  period 
not  to  exceed  24  months  in  duration  and 
that  an  annual  requalification 
examination  be  administered.  The 
licensee  has  requested  an  exemption 
wliich  would  extend  the  24  month 
requalification  iHogram  cycle  from 
March  1992  to  May  1992  and  die  annual 
requalificatian  examinaticBi  from  March 
1992  to  May  1992. 

The  licensee's  request  for  exemption 
and  the  iMses  therefore  sre  contained  in 
a  letter  dated  July  12, 1990. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  from  10 
CFR  55.59(a),  which  requires  that  a 
requalification  program  for  operator 
licensees  and  senior  operator  licensees 
be  conducted  for  a  continuous  period 
not  to  exceed  24  months  in  dtnation.  In 
additi<m,  an  annual  requalification 
examinatian  must  be  passed.  The 
licensees  requested  an  exemption  to 
extend  the  24-month  requalification 
cycle  from  March  1992  to  May  1992,  for 
the  purpose  at  aligning  the  Pilgrim 
program  with  the  new  NRC  national 
examination  schedule.  The  licensees 
also  requested  an  exemption  boat  tlie 
amnial  requalification  examination  from 
Mardi  1992  to  May  1992  for  the  same 
reason.  This  one-tioie  exemptton  would 
result  in  a  permanent  adjustment  to  the 
24-manth  requaliiicatioo  cycle  and  the 


annual  requalification  examination 

sdiedule. 

Environnentat  Impacti  of  Proposed 

Action 

The  pnq>osed  exemption  would  align 
the  Pilgrim  requalificatioa  cycle  with  the 
NRC  national  examination  schedule. 
This  exemption  wrill  not  increase  the  risk 
of  facility  accidents.  Thus,  post-accident 
radiological  release  will  not  be  greater 
than  previously  determined,  nor  does 
the  [iroposed  exempticm  otherwise 
affect  the  quantity  of  radiological  plant 
effluents,  nor  result  in  any  significant 
increase  in  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
non-radiological  plant  eflhents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  sipiificant  radiological 
or  non-radiological  environmental 
impacts  associated  with  ttie  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  measurable  impact 
associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  to  the 
exemption  would  be  to  deny  the 
requested  exemption.  Such  action  would 
not  reduce  environmental  impacts  of  tlie 
Pilgrim  Nuclear  l>ower  Station 
operations  and  would  result  in  reduced 
operational  Oexibibty. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  iMvviously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  die  I>ilgrim  Nuclear  Power 
Station."  dated  May  1972. 

Agencies  and  Persons  Consahed 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  die 
proposed  exemption.  The  NRC  staff  did 
not  consult  with  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  hss  determined  not 
to  prepare  an  environmental  impact 
statements  for  the  proposed  exemption. 

Based  on  the  fcwegoing  envinmmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quaHty  of  the 
human  environment. 

For  further  information  with  respect  to 
this  action,  see  the  application  for 
exemption  previously  hsted,  wind*  Is 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW..  Washington,  DC 
20555  and  at  the  Plymouth  Public 
Library.  11  North  Street,  Plymouth 
Massachnsetto  0230a 

Dated  at  Rodiville.  Maryland,  this  12th  day 
of  September,  1600. 

For  the  Nuclenr  Regulatory  Commission. 
Victor  Nerses, 

Acting  Director.  Project  Directorate  1-3, 
Division  of  Recctor  Profects-l/Il,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  90-223(7  Filed  O-liMO;  8:45  am) 
BiLUNe  coos  7n»4i.« 

[Docket  Na  50-220] 

Niagara  Mohawk  Power  Corp.  (Nine 
Mile  Point  Nudeer  Unit  1);  Receipt  of 
Petition  for  Director'e  Decision 

Notice  is  hereby  given  that  by  Petition 
of  July  26, 1990.  Ms.  Rosemary  S.  I>oeIer. 
on  behalf  of  Retire  Nine  Mile  1, 
requested,  pursuant  to  §  2.206  of  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  that  the  U.S.  Nudear  Regulatory 
Commission  (NRC)  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  Niagana  Mohawk's  license  to 
operate  Nine  Itfile  Point  Unit  1  (NMI^l). 

As  stated  in  letters  of  May  14, 1990. 
and  of  July  26, 1990.  frcmi  the  Petitioner 
to  the  CommissioiiCTS,  I>etitioner  alleges 
the  following  bases  for  its  request  (1) 
There  is  continuing  evidence  of  thinning 
of  the  torus  walls,  and  therefore,  the 
plant  should  not  be  allowed  to  restart 
before  the  t<v«s  is  repaired:  (2)  die  most 
recent  Systematic  Auessment  of 
Licensee  I^srfonnance  (SALP)  report 
shows  enduring  evidence  of  managerial 
incompetence  at  NMP-l;  and  (3)  the 
history  of  Niagara  Mohawk's 
management,  together  with  the  specific 
questions  relating  to  restart,  call  for  a 
different  standard  at  NMP-l  than  diat 
applied  to  other  plants  with  regard  to 
implementation  of  all  safety  issues  frtmi 
generic  letters  and  bulletins. 

As  noted  herein,  the  Petitioner 
attached  a  separate  letter  addressed  to ' 
the  Commissioners  of  July  26, 1990.  with 
its  Petition,  in  which  Petitioner  further 
specified  its  basis.  The  Commissicm  will 
consider  the  issues  raised  in  Petitioner's 
letter  of  July  26. 1990.  as  part  of  the 
Petition. 

Petitioner's  request,  including  the 
issues  raised  in  its  July  26th  letter,  is 
being  treated  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations.  The 
NRC  will  take  apprtqniate  action  on  this 
request  within  a  reasonable  time. 

A  copy  of  the  I>etiti<m  is  available  for 
inspection  and  cojiying  in  tiie 


Commission's  Public  Document  itoom, 
2120  L  Street,  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  in  the  Reference  and  Documents 
Department.  Penfield  Lilurary.  State 
Universary  of  New  York.  Oswego,  New 
Yoik  13126. 

Dated  at  RockviUe,  Maryland,  this  31st  day 
of  August,  looa 

For  the  Nuclear  Regulatory  Commission. 
ThooMS  E.  Muriey,  Diractor, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  90.22310  Filed  9-l»-00;  8:45  am] 


[Docket  No.  50-440] 

The  Cleveland  Electrteal  Hluminaling 
Co.  et  ei.;  Issuance  of  Amendemnt  to 
Facility  Operating  Uosnee  end  Finel 
Determination  of  No  Significant 
nazaros  i^onsKieraiion 

The  U.S.  Nudear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Na  33  to  Facility  Operating 
License  No.  NIi^-5&,  issued  to  the 
Cleveland  Electric  Illuminating 
Company.  Duquesne  Light  Company, 
Ohio  Edison  Company.  Pennsylvania 
I>Dwer  Company,  and  Toledo  Edison 
Company  (the  licensee)  which  revised 
the  Technical  Specifications  for 
operation  of  the  Perry  Nudear  Power 
Plant,  Unit  Na  1  located  in  Lake  County, 
Ohio.  The  amendment  was  effective  as 
of  the  date  of  its  issuance,  to  be 
implemented  within  10  days  of  issuance. 

The  amendment  removeid  cycle- 
spedific  parameters  from  the  Technical 
Specifications  (TSs)  Sections  3.2.1 
(Average  Planer  Linear  Heat  Generation 
Rate),  3.2.2  (Minimum  Critical  Power 
Ratio),  and  3.2.3.  (Linear  Heat 
Generation  Rate),  and  placed  them  in 
the  Core  Operating  Limits  Report 
(COLR).  It  also  modified  Section  5.3.1  of 
the  TS  for  fiiel  descriptions  and  added  a 
definition  for  the  COLR  to  the  TS.  It  also 
added  a  reporting  requirement  to  submit 
the  COLR  to  the  NRC  staff  for 
informaiton. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  aiid  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  in  coimection  with  this 
action  was  published  in  the  Federal 


Registar  on  Febraaiy  7. 1990  (55  PR 

4282).  A  supplement  to  the  request ' 
noticed  in  the  Federal  Registar  on  May 
3, 1990  (55  FR  18090).  A  request  for  a 
hearing  was  filed  on  Msrdi  8, 1990  by 
Susan  L  Hiatt  oA  behalf  of  the  Ohio 
Citizens  for  Responsible  Energy,  and  on 
May  31, 1990  by  die  Utility  Radiological 
Safety  Board  of  (%io  on  behalf  of  the 
State  of  Ohio. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  sinificant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  S04i2  and  has  made 
a  final  detennination  diat  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the  Safety 
Evaluation  related  to  this  action. 
.  Acc(»din^y,  as  descril>ed  above,  the 
amendment  has  been  issued  and  made 
immediately  effective  and  any  hearing 
will  l>e  hdd  after  issuance. 

The  Commission  has  determined  that 
this  amendment  satisfies  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  S1.22(cH9)  and  (10). 
Therefore,  pursuant  to  10  CHI  51.22(b). 
no  environemntal  impact  statement  or 
environmental  assessment  need  be 
prepared  for  this  amemdment.     . 

For  further  details  with  respect  to  this 
action  see  (1)  The  application  for 
amendment  dated  December  19, 1989  as 
supplemented  March  30. 1990i  (2) 
Amendment  No.  33  to  License  No.  NPF- 
58,  and  (3)  the  Commission's  rdated 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Ihiblic  Document  Room. 
Gebnan  Building.  2120  L  Street  NW.. 
Washington.  DC  and  at  the  Perry  IHiblic 
Library.  3753  Main  Street  Perry.  Ohia  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  sddressed  to  the 
U.S.  Nudear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  DL 
rv,  V  and  Special  Projects. 

Dated  At  RockvOle.  Maryland  this  13th  day 
of  September  1990. 

For  the  Nuclear  Regulatory  Comaiisaion. 
John  N.  Hanaon,  Diractor. 

Project  Directorate  III-3.  Division  of  Reactor 
Projects— /H.  IV.  V  and  Special  Pn^ecta, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  90-22309  Filed  9-19-00;  8:45  am) 
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,  Inc.  Ek  Qrove  VMage, 
ii;  Order  bnpoeing  dvl  Monetary 


I 

MQS  Inspection,  Inc.  (Licensee)  is  the 
holder  of  Byproduct  Material  License 
No.  12-00622-07  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  July  12, 1963.  and 
amended  in  its  entirety  on  June  27, 1989. 
The  Ucense  authorizes  the  licensee  to 
conduct  industrial  radiography  in 
accordance  with  the  conditions 
specified  therein. 


An  inspection  of  the  Licensee's 
activities  was  conducted  on  November 
6, 1989,  and  February  21  and  27, 19ga 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compUance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  April  20, 
199a  llie  Notice  states  die  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  the  Licensee  violated, 
and  the  amount  of  the  dvil  penalty 
proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  by 
letter  dated  May  9, 1990.  In  its  response, 
the  Licensee  denied  Violation  C  and 
admitted  Violations  A,  B,  and  D.  In 
addition,  the  Licensee  requested  100 
percent  mitigation  of  the  dvil  penalty. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact 
explanation,  and  agrument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
appendix  to  this  Order,  diat  the 
violations  occurred  as  stated,  and  that 
the  civil  penalty  should  be  escalated  50 
percent  because  of  past  performance. 
Additionally,  the  licensee's  prompt 
corrective  actions  justify  25  percent 
mitigation.  Therefore,  the  amount  of  the 
dvil  pcHialty  remains  at  $6.2Sa 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1854.  9S  amended  (Act),  42  U.S.C 
2282.  and  10  CFR  2.205.  //  is  hereby 
ordered  that: 

The  Licensee  pay  ■  dvil  penally  in  the 
amount  of  $6,250  witliin  30  days  of  the  date  of 
this  Order,  by  dtieck.  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United  SUtes 
and  mailea  to  the  Director,  Office  of 


Enforcement.  U.S.  Nuclear  Regulatory 
Conuniasion,  ATTN:  Document  Control  Desk, 
Washington.  DC  20S55. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  dearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nudear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  and 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator.  NRC  Region  III  799 
Roosevelt  Road,  Glen  Ellyn.  Illinois 
60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  NRC  requirement  as 
described  in  Violation  C  set  forth  in  the 
Notice  referenced  in  Section  II  above, 
which  the  Licensee  denied,  and 

(b)  Whether  on  tiie  basis  of  that 
violation  and  the  additional  violations 
set  forth  \n  the  Notice,  which  the 
licensee  admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  Septeml>er  199a 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Tbompaoo.  {r^ 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support 

Appendix 

Evaluations  and  Conclusions 

On  April  20.  ig9a  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection,  MQS  Inspection.  Ina. 
responded  to  the  Notice  on  May  9. 1990. 
In  its  response,  the  Ucensee  admitted 
Violations  A,  B,  and  D  denied  Violation 
C  In  addition,  the  licensee  requested 
100  percent  mitigation  of  the  dvil 
penalty.  The  NRCs  evaluation  and 
conclusion  regarding  the  licensee's 


requests  are  as  follows: 

I.  Restatement  of  Violation  A 

10  CFR  20.101(b)  requires  that  a 
licensee  limit  the  total  occupational 
dose  to  the  whole  body  of  an  individual 
in  a  restricted  area  to  three  rems  during 
any  calendar  quarter. 

Contrary  to  the  above,  during  the 
fourth  quarter  of  1989,  an  individual  who 
performed  radiography  in  a  restricted 
area  received  a  total  whole  body 
occupational  dose  of  4.490  rems. 

Summary  of  licensee 's  response  to 
violation  A.  The  licensee  admits  the 
overexposure  occurred,  but  points  out 
that  most  of  the  exposure  (4.374  rem) 
was  as  a  result  of  a  single  event.  The 
Ucensee  characterizes  its  corrective 
actions  as  immediate  and  extensive  in 
tiiat  MQS  immediately  investigated  tiie 
event  revoked  the  involved 
radiographer's  radiation  safety 
certification  and  reinstnicted  all 
radiographic  personnel  in  its  employ 
concerning  the  conducting  of  surveys 
and  the  details  of  this  radiation 
exposure  inddent 

NRCs  evaluation  of  licensee's 
response  to  violation  A.  The  Ucensee   . 
admits  the  violation.  The  NRC  agrees 
that  most  of  the  exposure  (4.374  rem) 
was  as  a  result  of  a  single  event  This 
does  not  change  the  feet  that  the 
Ucensee  violated  10  CFR  20.101(b).  With 
regard  to  the  Ucensee's  assertion  that  its 
corrective  actions  were  immediate  and 
extensive,  as  we  stated  in  our  letter  of 
April  20. 1990,  we  believe  the  licensee's 
corrective  actions  were  prompt, 
justifying  25  percent  mitigation. 
However,  as  we  noted  in  that  letter, 
"Full  mitigation  was  not  given  for  your 
corrective  actions  because  while  they 
were  considered  prompt  adequate,  and 
acceptable,  they  were  not  considered 
extensive  in  that  the  event  occurred  In  a 
hard  to  work  in  environment  and  your 
corrective  actions  did  not  appear  to 
address  specific  actions  to  address  the 
special  problems  associated  with 

woiking  in  these  areas."  

Restatement  of  violation  B.  10  CFR 
34.43(b)  requires  that  the  licensee  ensure 
a  survey  with  a  caUbrated  and  operable 
radiation  survey  instrument  is  made 
afier  each  exposure  to  determine  that 
the  sealed  source  has  been  returned  to 
its  shielded  position.  The  entire 
circumference  of  the  radiographic 
exposure  device  must  be  surveyed.  If  the 
radiographic  exposure  device  has  a 
source  guide  tube,  the  survey  must 
indude  the  guide  tube. 

Contrary  to  the  above,  on  October  17. 
1980.  a  radiographer  and  a 
radiographer's  assistant  made 


approximatefy  32  radiographic 
exposures  and  did  not  survey  the  entire 
circumference  of  the  radiographic 
exposure  devioe  and  the  source  guide 
tube  after  any  of  these  exposures  to 
ensure  the  sealed  source  had  been 
returned  to  its  shielded  position. 

Summary  of  licensee's  response  to 
violation  B.  llie  Ucensee  admits  the 
violation  and  agrees  tiiat  the 
radiogra|dier  did  not  perform  a  proper 
survey  wdiich  induded  the  entire 
circumference  of  the  exposure  device. 
The  Ucensee  notes,  however,  tha't  die 
radiographer  had  placed  a  survey 
instrument  2  to  3  feet  in  front  of  die 
exposure  device  along  the  guide  tube. 
This  licensee  conduded  that  this  survey 
meter  position  should  have  faciUtated 
an  evaluation  of  the  guide  tube  radiation 
levels  and  a  likely  indication  of 
abnormal  exposure  device  source  exit 
port  readings.  The  Ucensee  contended 
that  the  failure  to  perform  the  required 
survey  was  not  duie  to  the  precarious 
location  of  ths  work  but  rather  the 
radiographer  dedded  to  perform  die 
required  survey  incorrectiy  as  a  matter 
of  convehienoe. 

NRCs  evaluation  of  licensee's 
response  to  violation  B.  The  licensee 
admits  the  violation.  The  NRC  agrees 
with  the  Ucensee's  contention  that  the 
radiographer  dedded  to  perform  the 
survey  incorrectiy  as  a  matter  or 
Convenience.  However,  the  NRC  does 
not  agree  that  positioning  the  survey 
meter  in  a  fixed  position  provides  a 
meaningful  evaluation  of  the  source 
position  or  the  radiation  levels  that  may 
exist  when  the  source  is  not  fully 
retraded  into  the  stored  position.  NRC 
regulations  clearly  state  that  a  radiation 
survey  of  the  entire  circumference  as 
weU  as  the  source  guide  tube  be  made 
after  each  radiographic  exposure.  There 
is  no  provision  in  the  NRC  regulations 
for  alternative  survey  techniques. 

Restatement  of  violation  C.  10  CFR 
20.403(b)(1)  requires  that  each  Ucensee. 
within  24  hours  of  discovery  of  the 
event  report  any  event  involving 
licensed  material  possessed  by  the 
Ucensee  that  may  have  caused  or 
threatens  to  cause  exposure  of  the 
whole  body  of  any  individual  to  five 
rems  or  more  of  radiation;  exposure  of 
the  skin  of  the  whole  body  of  any 
individual  to  30  rems  or  more  of 
radiation,  or  any  exposure  of  feet 
ankels,  hands,  or  forearms  to  75  rems  or 
more  of  radiation. 

Contrary  to  die  above,  on  Odober  17, 
1980,  a  radio9«piier  and  a 
radiographer's  assistant  entered  an  area 
containing  an  exposed  55.8  curie 
irkiium-192  sealed  source  which  may 
have  caused  or  threatened  to  cause  a 
personnel  radiation  exposure  in  excess 


of  diat  spedfled  in  10  CFR  2a403{bHl} 
and  a  report  was  not  made  within  24 
hours  of  discovery  of  the  event. 
Specifically,  the  event  was  discovered 
at  8  a.m.  on  Odober  17, 1969,  and  it  was 
not  determined  that  the  whole  body 
dose  was  less  than  five  rem  until  4  p.m. 
on  Odober  18, 1989,  a  period  of  32 
hours.  The  licensee  notified  the  NRC  of 
the  event  on  October  26, 1989. 

Summary  of  licensee's  response  to 
violation  C.  "The  Ucensee  denies  this 
violation.  The  licensee  contends  that  the 
event  did  not  cause  a  whole  body 
exposure  greater  than  5  rem.  In  addition, 
the  reenactment  which  the  licensee 
performed  within  the  first  24  houn 
foUowing  the  event  led  die  Ucensee  to 
beUeve  there  was  no  potential  for  a 
whole  body  exposure  greater  than  5 
rems  to  the  ratUographer  or 
radiographer's  assistant.  The  Ucensee 
contends  that  die  requirements  in  10 
CFR  20.403(b)(1)  are  ambiguous  and  do 
not  specify  paramenters  which  define  a 
threat  To  support  this  contention,  the 
Ucensee  quotes  statements  that  were 
pubUshed  m  the  Federal  Re^ster,  Vol. 
53.  No.  50.  in  which  the  Commission 
stated  it  was  considering  additional 
guidance  on  reporting  events  as  required 
by  10  CFR  and  ensuring  that  these 
reports  indude  dear  information 
concerning  equipment 

With  regard  to  the  fad  that  the 
radiographer's  and  the  assistant 
radit^rapher's  pocket  dosimeters  had 
discharged  "off  scale,"  the  Ucensee 
contends  that  loss  of  a  pocket  dosimeter 
charge  may  be  caused  by  several  means. 
Loss  of  charge  is  possible  by  subjecting 
the  dosimeter  to  impact  subjecting  it  to 
excessive  moisture  and  dirt  or  by 
dosimeter  damage.  The  Ucensee  further 
states  that  the  prevalence  of  conditions 
adverse  to  produdng  accrurate  pocket 
dosimeter  readings,  along  with  the 
conflicting  zero  readings  of  the 
radiographic  instrument  surveys, 
provided  a  reasonable  suspicion  that  the 
pocket  dosimeter  readings  were  not 
indicative  of  exposure  to  radiation.  In 
summary,  the  Ucensee  stated  it  denies 
Violation  C  because  it  performed  an 
initial  assessment  using  data  believed  to 
be  accurate  and  which  is  usually 
accurate. 

■  NRCs  evcluation  of  licensee's 
response  to  violaltion  C.  The  NRC  does 
not  agree  witht  he  Uc^nsee^  contention 
diat  die  regulatimi  in  10  CFR  20.403(b)(1) 
is  ambiguous.  The  regulation  dearly 
states  that  each  Ucensee  shall  within  24 
houn  of  discovery  of  die  event  report 
any  event  involving  Ucensed  material 
possessed  by  the  Ucensee  that  may  have 
caused  ot  dveatens  to  cause  exposure  of 
the  wliole  body  of  any  individual  to  5 
rems  or  more  of  radiation.  It  is  dear 


fitim  the  licensee's  response  dwt  it 
understood  that  this  twenfy-fbor  hour 
notification  requirement  is  to  be  based 
on  an  evaluation  of  tlie  radioiogicai 
significance  of  an  event 

The  regulation  aUows  for  judgment  by 
the  Ucensee  regarding  whether  an 
exposure  may  have  caused  or  threatens 
to  cause  an  exposure  greater  than  5 
rems.  This  judgment  must  consider  the 
threat  or  potential  for  exposure  based 
on  the  information  available  at  the  time 
the  judgment  is  made.  After  reviewing 
the  licensee's  response,  the  NRC  has 
concluded  that  the  Ucensee's  anafysis  of 
information  that  was  available  during 
the  first  24  hours  after  the  event 
induding  the  licensee's  analysis  of  the 
reenactment  of  the  event  is  flawed  and 
is  not  supported  by  sound  health 
physics  prindples.  The  NRCs 
conclusion  is  based  on  the  following 
consideratimis. 

1.  In  its  response,  the  Ucensee  noted 
that  it  is  usuaUy  assumed  that 
dosimeters  are  discharged  by  exposure 
to  radiation.  However,  in  this  case  the 
licensee  chose  to  ignore  that  premise 
and  concluded  that  due  to  the 
prevalence  of  conditions  adverse  to 
producing  accurate  pocket  dosimeter 
readings,  along  with  conflicting  zero 
readings  of  instrument  surveys,  the  "off- 
scale"  dosimeter  readings  of  both  the 
radiographer  and  the  assistant 
radiograi^er  were  not  in  fad  indicative 
of  exposure  to  radiation.  However, 
nowhere  in  its  response  does  the 
licensee  fmivide  information  to  support 
this  conclusion.  There  is  neither  a 
description  of  the  conditions  which  the 
Ucensee  claims  might  have  caused 
erroneous  readings  of  the  dosimeters, 
nor  data  to  support  the  licensee's 
premise  based  on  prior  experience  in 
similar  situations. 

In  addition,  the  licensee  concluded 
that  both  dosimeters  failed 
simultaneously  and  provided  unreliable 
readings.  The  NRC  staff  believes  it  was 
not  reasonable  for  the  Ucensee  to  draw 
such  a  highly  unlikely  conclusion. 

2.  The  Ucensee  acknowledged  that  the 
radiographer  made  inadequate  surveys 
in  that  neither  the  circumference  of  the 
exposure  device  nor  the  source  guide 
tube  were  surveyed  as  required.  The 
NRC  staff  believes  that  given  the  two 
discharged  dosimeters  and  the  failure  to 
perform  adequate  surveys,  it  was  not 
reasonable  for  the  licensee  to  conclude 
that  due  to  its  close  proximify  the 
survey  instrument  should  have  served 
as  a  representation  of  the  radiographer's 
likdy  radiation  exposure. 

3.  the  licensee  stated  that  it  did  not 
discover  diet  the  radiation  dose  rate 
measurement  data  firom  tlte  survey 


Fadenl  Registec  /Vol  55.  Ng  183  /  Tliuraday,  September  20.  1990  /  Notices 


Federal  Regbtar  /  Vol  55.  No.  183  /  Thursday.  September  20.  10007  Notices  88717 


instnunent  were  inaccurate  untit  the 
radio^apher's  and  assistant 
radiographer's  fiha  badge  results  were 
rq>orted.  The  Ucensee  stated  the 
inaccuracy  of  the  data  from  the  survey 
instrument  had  been  caused  by  either  a 
false  reading  produced  by  a  staturated 
G-M  tube  or  intentional 
misrepresentation  by  the  radiographer 
and  assistant  radiographer  of  the  survey 
instrument  readings.  It  was  later 
determined  that  the  G-M  tube  was  not 
subject  to  saturation  under  these 
spednc  conditions. 

4.  The  Ucensee  performed  a  total  of  32 
radiographic  exposures  using  a  55.8 
curie  iri(hum-192  sealed  source.  This 
source  produces  a  radiation  level  of  290 
R/hr  at  a  distance  of  1  foot  from  the 
exposed  source.  Since  each  exposure 
lasted  2  minutes  and  15  seconds,  the 
source  was  exposed  for  a  total  of  72 
minutes  during  this  series  of  exposures. 
Based  on  the  large  activity  of  the  source, 
a  very  short  duration  exposure  could 
result  in  an  exposure  to  the  radiographer 
or  the  radiographer's  assistant  requiring 
the  notification  provided  for  in  10  CFR 

20.403(bHl)- 

5.  The  NRC  issued  Information  Notice 
No.  87-45,  Recent  Safety-Related 
Violations  of  NRC  Requirements  by 
Industrial  Radiography  Licensees,  on 
September  25, 1967  to  all  radiography 
licensees.  This  Notice  reminded 
hcensees,  among  other  things,  to 
properly  review,  evaluate,  and  report  all 
incidents  which  may  have  caused 
personnel  exposures  in  excess  of  the 
Part  20  limits. 

The  NRC  has  concluded  that  the 
uncertainties  associated  with  the 
October  17, 1989,  event  were  such  that 
the  licensee  could  not  reasonably  have 
cohduded  that  the  whole  body  doses 
received  by  the  radiographer  and 
radiographer's  assistant  were  less  than  5 
rem  and  it  was  fortuitous  that  the  dose 
was  limited  to  4.374  rem.  This  event 
clearly  threatened  to  cause  a  whole 
body  exposure  in  excess  of  5  rems. 
llierefore,  the  Ucensee  should  have 
reported  the  event  to  the  NRC  within  the 
required  24  hour  reporting  period. 

Restatement  of  violation  D.  License 
Condition  No.  20  of  Amendment  No.  73, 
dated  August  2, 1989,  requires  that  the 
Ucensee  conduct  its  program  in 
accordance  with  statements, 
representations,  and  procedures 
contained  in  the  Application  dated 
October  27, 1987  (with  attached 
manual). 

"The  referenced  manual,  30.i.2i 
"Gyrating  and  Emergency  Procedures," 
f  13.1.4,  req^itre4  that  upon  assuring  that 
the  source  is  in  a  safe  positioi^euiyey 
and  lock  the  exposure  device.  This 


procedure  riiaU  be  conducted  after  each 
exposure.         .    : 

Contrary  to  the  above,  on  October  17. 
1989,  a  radiographer  did  not  assure  the 
source  was  in  a  safe  position  and  did 
not  lock  the  exposure  device  after  each 
exposure. 

Summary  of  licensee's  response  to 
violation  D,  The  Ucensee  admits  the 
violation  and  describes  corrective 
actions  which  included  revocation  of  the 
radiographer's  certification  and 
retraining  of  all  radiography  personnel 

n.  Licensee's  request  for  mitigation  of 
the  civil  penalty 

The  Ucensee  sets  forth  the  foUowing 
reasons  as  a  basis  for  mitigation  of  the 
proposed  civil  penalty. 

1.  Violation  C,  for  failure  to  report, 
should  not  have  been  issued. 

2.  The  civil  penalty  should  not  be 
escalated  50  percent  for  past 
performance  since  (a)  The  fadUty 
ejected  by  this  event  is  a  separate 
operation  from  any  one  where  previous 
events  occurred,  (b)  the  Ucensee 
performs  a  significant  number  of 
exposures  per  year  without  event,  and 
(c)  the  fadUty  involved  has  a  good  past 
performance  histcny. 

3.  The  Ucensee  could  not  reasonably 
foresee  the  occurrence  of  this  event  and 
had  procedures  implemented  that 
normaUy  preclude  this  type  of  event. 
The  Ucensee  also  states  that  the 
radiographers  were  properly  trained  in 
those  procedures  and  their  actions 
confUct  with  those  procedures. 

4.  The  failure  of  me  Commission  to 
allow  mitigation  of  the  civil  penalty  due 
to  "ease  of  discovery"  is  subjective  and 
lacks  a  definitive  means  of 
measurement  The  Ucensee  claims  ito 
investigation  was  intensive,  involved 
several  persons,  arid  resulted  in  a 
determination  of  fact. 

5.  Ihe  Ucensee  is  disadvantaged  in 
this  evahiation  due  to  its  comparatively 
large  size.  If  the  Commission  continues 
to  evaluate  the  Ucensee  based  on  a  time 
element  comparison  only,  then  it  should 
consider  each  of  the  Ucensee's  locations 
separately. 

NRCs  evaluation  of  the  licensee's 
request  for  mitigation.  The  NRC  has 
determined  that  the  Ucensee  had 
suffident  information  to  condude  that 
the  event  involving  Ucensed  material 
may  have  caused  or  threatened  to  cause 
exposure  of  the  whole  body  of  the 
radiographer  arid  radiographer's 
assistant  to  greater  than  5  rem  requiring 
the  Ucensee  to  report  the  event  widiin24 
hours  of  discovery,  pursuant  to  10  QH 
20.403(b)(1).  The  violation  is  vaUd. 

Key  considerationB  under  the  Past  . 

Performance  fadbr-  are  'effectiveness  of 
previous  corrective  actions  for  similar 


problems  and  overatt  past  performance. 
A  similar  event,  in  wUch  one  of  tiie 
Ucensee's  radit^graphers  failed  to 
perform  required  surv^s.  occurred  on 
November  3, 1988,  and  resulted  in  a 
$5,000  dvil  penalty.  The  fad  that  a 
similar  violation  involving  a  failure  to 
perform  a  survey  of  the  exposure  device, 
which  is  a  basic  radiation  safety 
requirement,  reoccurred  in  less  than  two 
years  demonstrates  that  additional 
emphasis  is  needed  to  assure  that 
lasting  corrective  action  is  takeiL  As  a 
result,  the  NRC  has  conduded  that  an 
escalation  of  the  base  civil  penalty  by  50 
percent  because  of  past  performance,  is 
appropriate. 

The  NRCs  failure  to  allow  mitigation 
because  of  ease  of  discovery  is  not 
based  on  a  beUef  that  the  Ucensee  did 
not  take  adequate  steps  to  evaluate  and 
correct  the  root  causes  of  the  violations. 
Instead,  it  is  based  on  the  self-disdosing 
nature  of  the  event  The  entire 
investigation  and  corrective  actions 
were  triggered  by  the  dosimeters  of  the 
two  individuals  going  "off-scale"  and 
not  by  problems  identified  during  a  self- 
initiated  Ucensee  audit  or  program 
evaluation.  Moreover,  the  event  was  not 
reported  within  24  hours,  as  required. 

As  to  die  size  of  the  Ucensee's 
activities,  radiographers  are  trained  to 
make  a  complete  radiation  siuvey  after 
each  exposure  and,  due  to  the 
substantial  hazard  involved,  a  failure  to 
make  such  a  survey  cannot  be  tolerated. 
Thus,  the  failure  to  make  the  required^ 
survey  is  not  justified  by  the  size  of  the 
Ucensee's  program  or  the  number  of 
fadUties.  It  is  recognized  that  a  larger 
organization  may  have  a  more  difficult 
job  to  control  activities.  Conversely,  it 
may  also  have  more  resources  to  apply 
to  management  control.  Regardless  of 
the  size,  if  the  public  health  and  safety 
is  to  be  protected,  the  Commission's 
requirements  must  be  met  with  each  use 
of  radioactive  material. 

FinaUy,  the  NRC  does  not  take  the 
position  that  the  Ucensee  should 
necessarily  have  foreseen  the  ^ 

radiographer's  failure  to  make  the 
required  surveys.  It  is  not  appropriate  to 
withhold  a  sanction  because  the 
employee's  failure  was  not  foreseen,  i.e.. 
an  employee  acted  in  violation  of 
requirements  wnthout  prior  management 
knowledge.  Such  a  poUcy  wodd  be 
contrary  to  the  NRC  Enforcement  PoUcy 
and  Remove  incentives  for  management 
to  be  involved  in  Ucensed  activities. 
Moreover,  it  is  the  Ucensee  Aat  hireSr  ' 
supervises,  and  disciplines  employees. 
In  assigning  individuals  to  serve  as 
radiographers,  die  Ucensee  is  sdecting  a 
person  who  by  definition  in  10  OH  34^ 
is  responsible  to  Uie  Ucensee  for 


assuring  that  Commission  requirements 
are  met.  The  licensee  obtains  the 
benefits  of  good  employees  and  accepts 
the  risk  of  poor  employees,  as  it  is 
recognized  that  a  corporation  can  only 
act  through  its  employees  or  agents. 
Therefore,  Ucensees  are  held 
accountable  for  the  actions  of  their 
employees.  Qvil  penalties  are  an 
appropriate  sanction  to  emphasize  to  the 
licensee,  induding  the  management  and 
employees,  the  need  for  strict 
compUance  with  the  Commission 
requirements  which  are  designed  to 
protect  the  public  health  and  safety. 
Atlantic  Research  Corporation,  CLI-80- 
7, 11  NRC  413  (1980). 

III.  NRC  Conclusion 

Based  on  the  information  presented 
by  the  Ucensee  and  evaluated  by  the 
NUC.  it  has  been  concluded  that  the 
civil  penalty  of  $6,250  proposed  by  the 
.  staff  in  its  Notice  to  the  Ucensee  of  April 
20, 1990  is  justified  and  appropriate  and 
should  be  imposed. 
(FR  Doc.  90-22308  Filed  9-19-90;  8:45  am) 
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POSTAL  RATE  COMMISSION 
Notice  of  VisH  to  Postal  Facility 

September  14. 1990. 

Notice  is  hereby  given  that  members 
of  the  advisory  staff  of  the  Postal  Rate 
Commission  wiU  visit  the  Postal 
Processing  FaciUty  in  Tampa,  Florida,  on 
lliursday,  September  20, 1990  at  3  p.m. 
The  purpose  of  the  visit  is  to  view  the 
operation  of  die  wide  area  bar  code 
reader  at  the  facility.  A  report  of  the 
visit  wiU  be  on  file  at  the  Office  of  the 
Secretary  of  die  Commission.  For  further 
information  contact  Gerald  Cerasale  at 
,     (202)  789-0871. 
CharlM  L.  CU|ip, 
•Secretary. 

[tn  Doc  90-22i80  Filed  9-19-40;  8:45  am] 
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SECURITIES  AND  EXCHANQE 
COMMISIOH 

SoH-RagufartOfy  Organteatlona; 
AppHeatiofM  for  UnNstMl  Trading 
PrivllogM  and  of  Opportunity  for 
noonng;  cmoago  Doaraoptiona 
ExctMHiga,  Inc. 

September  14. 199a 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE")  has  filed  appUcatioh  wiUi 
the  Securities  and  Exchange  Commssion 
("Commissioa")  pursuant  to  section 


12(0(1)(B)  and  (C)  of  die  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
12f-l  thereunder  *  for  unlisted  trading 
privileges  ("UTP")  in  the  security  Usted 
bdow  solely  for  the  purpose  of  trading 
this  security  as  part  of  a  maricet  basket 
on  the  Standard  &  PoorVSOO  and  100 
Indexes  ("Index").* 
Biomet,  Inc. 
Common  Stock.  $0  Par  Value  (File  No. 
7-0231) 

As  indicated  in  the  appUcation. 
Biomet  Inc.  is  over-the-counter  ("OTC") 
security  that  is  quoted  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
( 'NASDAQ")  and  that  is  not  registered 
on  any  national  secdrities  exchange. 
Last  sale  information  in  the  stock,  is 
reported  through  NASDAQ  facilities. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1990. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Commentators  are  asked  to 
address  whether  they  beUeve  the 
requested  grants  of  UTP  would  be 
consistent  with  section  12(f)(2)  of  the 
Act  Under  this  section  the  Commission 
can  only  approve  the  UTP  application  if 
it  finds,  after  this  notice  and  opportunity 
for  hearing,  that  the  extensions  of 
unlisted  trading  privileges  pursuant  to 
such  application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

Further,  in  considering  the  OBOE'S 
application  for  extension  of  UTP  in 
stocks  not  registered  on  another 
national  securities  exchange,  section 
12(f)(2)  of  the  Act  requires  the 
'Commission  to  consider,  among  other 
matters,  the  pubUc  trading  activity  in 
such  securities,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  securities, 
and  the  desirabiUty  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system.  The 
Commission  may  not  grant  such 
appUcation  if  any  rule  of  the  national 
securities  exchange  making  an 
appUcation  under  section  12(^(1)  of  the 
Act  would  unreasonably  restrict 
competition  among  dealers  in  such 


'  15  UA  rSl(P){l)  (1862).  •  .    •  V  . . : '••   '  ■« ' 

*  17  C311 2«0.12f-l  (isao). 

*  Sm  Secnritim  Exdwnta  Ad  ReleaM  Na  27309. 
(OdolMr  28.  isas)  S«  FR  48846  appravta^  the  iTMUiig 
of  bMkflt*  of  ttodu,  b«Md  cm  tkaSltPiiidexiM,  •!« 
aingle  trading  location  on  the  exctlanga.' 


securities  or  between  sudi  <lealers 
acting  in  the  capacity  of  maricet  makers 
who  are  specialists  and  such  dealers 
who  are  not  spedalists. 

For  the  Coinmiasion,  by  the  Division  of     ' 
Market  Regulation,  purauant  to  delegated 
authority. 

Jonathan  G.  Kats. 

Secretary. 

[PR  Doc.  90-22228  Filed  9-19-90: 8:45  am) 
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(rMeaae  Nol  34-M491:  Fie  Na  Sfl- 
IIB8CC-40-0S1 

SaH-RoguMory  OrganizaUona; 
Propoaod  Rule  Chang*  l»y  MBS 
Otarfng  Corporation  Ratotlng  to 
MMnNun  Mariwt  Margin  Diffaranco 
Dapoait  Ropulraniant 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  7Bs(b)(l),  notice  is  hereby 
given  that  on  August  20, 199a  the  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  L  n  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self -Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MBSCC's  proposed  rule  change 
revises  MBSCC's  rules  and  procedures 
to:  (i)  Impose  a  minimum  maricet  margin 
differential '  ("MMD")  deposit 
requirement  for  MBSCC  partidpants, 
and  (ii)  after  the  calculation  of  MMD 
deposits  for  MBSCC  transactions  that 
have  not  settled  on  or  after  the 
designated  settlement  date. 

IL  Self -Ragulatory  OrgaaizatUm's 
Statement  of  the  Purpose  el.  and 
Statutory  Basis  far,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commisison,  the 
self-regalatory  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 


'  A  parlicipajit't  maHiet  maigin  diSerential 
ganaraDy  la  te  auin  of  the  nat  axceaa  of  origiiial' 
eOBtracI  vahia  ovar  corrant  maricat  valoa  of  Ita  net 
long  opan  oomnltBianta  piua  tba  nat  axoaaa  ai - 
cuna^lJtaikat  valoa  ovar  tfaa  oflgiaal  oenlraal 
.  valM  of  tlM  partldpant't  nat  ■hart  opei^ 
c^inmitttenta.'       "  ■      ■      r  '      ■ 
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the  pUces  q)ectfiedn  Item  iV  below. 
The  self-rasMAtory  oiganizatioB  bm» 
preyMred  wmnmasiet,  wtforth  ia 
sections  (A).  (6)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Ride 
Change 

The  purpose  of  the  proposed  rale 
change  is  to  (i)  establish  a  minimum 
MMD  deposit  requirement  of  at  least 
$250,000,  and  (HI  exdude  from  the 
computation  of  MMD  positive  amounts 
attributable  to  opea  transactkuu  diat 
have  not  settled  on  or  after  aettlement 
date. 

Minamam  MMD  Reqwrement 

Under  MBSCCt  rules,  participants 
are  required  to  naiataia:  (a)  A  basic 
deposit  of  $10000  for  eacb  acooont 
included  in  an  account  group:  and  (b}  a 
MM)  depont  in  such  amount  a«  MBSCC 
may  detenaine  from  tiase  to  time 
("required  depoeit").'  MBSCCs  Board  of 
Directors  may  iocreaae  liie  amount  of 
the  basic  defMsit  or  required  depoeit. 
and  cakulatee  these  anounts  for  each  of 
a  participant's  acooants  on  s  daily  basis. 

MBSCC  proposes  to  establish  a 
minimMwi  dollar  amount  for  its 
participants'  required  deposits.  Under 
its  propoeaL  MBSCC  participants  will  be 
required  to  maintain  at  all  times  a 
required  deporit  ta  an  araonnt  equal  to 
the  greater  of  $ZSO,000  or  50%  of  the 
participant's  average  daily  change  in 
MMD.*  ThfH*.  in  tfaa  event  a  participant's 
required  4kposU  feu  below  tZSAOOO  OB  a 
pwrtti-r^yiHr.  that  pwticipaot  woutd  be 
required  to  BaiBtBiD  a  required  deposit 
equal  to  the  greater  of  die  foragoing 
amoonts. 

Finally,  the  proposed  nde  diange 
clarifies  that  lASCCs  Board  nwy 
increase  the  titt — *  of  the  basic  depoeit 
or  minimum  MMD  requirement  without 
a  specific  recomnendatkm  from 
MBSCCs  risk  mamgement  committee. 
This  is  to  ensme  that  Hie  Board  has  the 
independent  capability  to  promptly 
make  necesssry  Ganges  to  the  basic 
deposit  or  p*^"*"""  MMD  amounts 
without  any  oadue  driay. 

Profit  and  Loss  Offsets 

MBSCC  cunently  computes  required 
MMD  aflUMHts  isr  a  participant's 


transactions  {and  option  contracts)  in 
each  account  In  making  this  calculation. 
MBSCC  allows  positive  amounts 
resultiag  from  the  i^HiO  computatioa 
(profiuUe  drades)  to  offset  negative 
amounts  (bss  trade^.*  The  only 
exception  to  this  procedure  is  that 
positive  amounts  for  trades  with  an 
impending  settlement  date  do  not  oSset 
negative  amounts  for  trades  not 
involving  an  impending  settlement  date 
and  vice  versa. 

In  conducting  a  review  of  the 
settlement  of  transactions  by 
participants,  MBSCC  realized  that  a  firm 
experiencing  financial  difficulty  is  far 
more  likely  to  settle  profitable  trades 
(those  resulting  in  a  positive  MMD 
calculation]  before,  or  in  lieu  of,  settling 
loss  trades  (those  resulting  in  a  negative 
MMD  calculation).  This  propensity, 
together  with  a  financially  troubled 
firm's  overall  delay  in  notifying  MBSCC 
of  settlements,  may  result  in  MBSCC 
(unknowingly)  not  excluding  profitable 
trades  in  tlw  calculation  of  MMD 
amounts,  even  though  the  firm  has 
already  settled  its  profitable  trades. 

If  a  participant  hJas  settled  profitable 
trades  and  delayed  reporting  this  fact  to 
MBSCC  MBSCCs  MMD  might  not 
provide  an  adequate  margin  to  protect  a 
non-defaulting  participant  from  market 
exposure  on  open  failed  transactions. 
Under  normal  circumstances,  as  a 
participant  settles  profitable  trades  and 
reports  this  fact  in  Its  MBSCC 
notification  of  settlement,  MBSCC 
eltaninates  the  trensaction(s]  from  its 
records  and  removes  it  in  the  calculation 
of  reqidrcd  KAfD^When  profitable 
trades  an  in  fact  settled,  but  are  not 
reported  as  settled,  MBSCC  may 
unknowingly  assume  that  these  trades 
continue  to  remain  unsettled,  and 
include  them  in  the  calculation  of  MMD. 
thereby  allowing  these  realized 
profitable  trades  to  offset  unrealized 
loss  trades.  As  a  result.  MBSCC  may 
have  inadequate  collateral  to  satisfy  all 
daims  for  losses  if  MBSCC  or  non- 
defaulting  participants  have  to  liquidate 
a  defaulting  partidpanf  s  open  failed 
position(8). 

In  an  effort  to  significantly  reduce  the 
above-described  risks,  KfflSCCs  Board 
has  approved  a  nde  diange  which  omits 
positive  emomits  in  the  calculation  of 
open  failed  UWisactions.  Specifically, 
tfe  proposed  nde  change  authorizes 
^  MBSCC  to  ^minato  positive  amounts 
for  the  calculation  of  MMD  at  the  end  of 
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the  month  foUowing  settlement  date. 
The  month's  end  date  is  generally  at 
least  10  days  after  the  designated 
settlement  date  for  a  current-month 
trade. 

A  review  of  participant  data  at  month- 
end  of  post-eettlement  date  unsettled 
trades  indictes  that  most  of  these  trades 
are  the  result  of  a  partidpant's  failure  to 
notify  MBSCC  of  settled  transactions. 
The  |M<oposed  rale  change  should 
encourage  finns  to  timdy  report  to 
MBSCC  notification  of  settlement,  while 
at  the  same  time  ensuring  that  MBSCCs 
MMD  is  an  adequate  reflection  of 
exposure  and  rislis  to  MBSCC  and  its 
participants. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 
because  it  enhances  MBSCCs  ability  to 
safeguard  the  fonds  and  securities  in  its 
possession  and  control. 

(BJ  Self-Regulatory  Orgaaization '» 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  any 
burdens  will  be  placed  on  oompetitioo 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MBSCC  provided  formal  notice  of  the 
proposed  rale  changes  hi  a  bulletin  to  - 
partidpants.  To  date,  MBSCC  has 
received  informal  comments  in  support 
of  the  propmed  rule  changes.  The 
proposed  changes  also  received  the 
unanimous  endorsement  of  MBSCCs    : 
risk  BUinagement  and  new  products/ 
services  cbnmittees. 

m.  Date  af  Effectiveness  of  die 
Proposed  Rule  Change  and Tuning  for 
Commisrion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  kMger  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  whk^  the  setf-regnlatony 
organization  consents,  the  Commission 
wfll: 

(A)  By  order  approve  the  proposed  ,. 
rule  change,  or 

(B)  Institute  proceedings  to  deteimine 
whether  the  proposed  rule  diange 
should  be  disapproved. 

IV.  Solidtetion  of  Comments 

Interested  persons  are  invited  to 
safaeait  written  data,  views  and 
argumente  oonoaning  the  forugoinf  ^ 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
.  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  I'ublic  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MBSCC.  All 
submissions  should  refer  to  file  number 
SR-MBSCO-fiO-05  and  should  be 
submitted  by  October  11, 1990. 

For  the  Commiasion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Buthority. 

Dated:  September  13, 1990. 
MargarafH.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  m-Zaan  Filed  9-l»-«0: 8:45  am) 
Btume  cooe  ssie-ei-u 


Setf-Reguhrtory  Organlzationa; 
Applications  for  Unliatad  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stodi  Exchange,  Inc. 

.  September  14..  1990. 

The  Midwest  Stock  Exchange,  Inc. 
("MSE")  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(f)(1)(C)  of  the  Securities 
Exchange  Aot  of  1934  ("Act")  and  Rule 
12f-l  thereunder  for  unlisted  trading    . 

•  privileges  ("UTP")  in  the  one  security 
listed  below  solely  for  the  purpose  of 
trading  this  security  as  part  of  a 
portfolio  transaction  traded  through  the 
MSE's  Portfolio  Trading  System  during 
its  Secondary  Trading  Session.  The  one 
security  listed  below  is  all  over-the- 
counter  security  that  is  quoted  on  the 
National  Association  of  Securities 

.  Dealers  Automated  Quotation  System 
("NASDAQ").  Last  sale  information  for 
this  security  is  reported  through 
NASDAQ  faciUties. 

Biomet  Inc.     | 
Common  SlOdi,  No  Par  Value  (File  No.  7- 
0230) 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1990, 
written  data,  views  and  arguments 
concerning  the  above^eferenced 
appiiqatiQn.  Persons  desiring  to  make 


written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Sth  Street  NW.,  Washington,  DC 
20548.  Commentators  are  asked  to 
address  whether  they  believe  the 
requested  grants  of  UTP  would  be 
consistent  with  section  12(f)  of  the  Act. 
Under  this  section  the  Commission  can 
only  approve  the  UTP  application  if  it 
finds,  after  this  notice  and  oiq>ortunity 
for  hearing,  that  the  extensions  of 
unlisted  trading  privileges  pursuant  to 
such  application  is  consistmit  with  the 
maintenance  of  fair  and  orderiy  maricets 
and  the  protection  of  investors. 

Further,  in  considering  the  MSE's 
application  for  extension  of  UTP  in  the 
one  NASDAQ  stocks,  section  12(f)(2)  of 
the  Act  requires  the  Commission  to 
consider,  among  other  matters,  the 
public  trading  activity  in  such  securities, 
the  character  of  such  trading,  the  impact 
of  such  extension  on  the  existing 
maikets  for  such  security,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system.  The  Commission  may 
hot  grant  such  application  if  any  rule  of 
the  national  securities  exchange  making 
an  application  under  section  12(f)(1)(C) 
of  the  Act  would  unreasonably  restrict 
competition  among  dealers  in  such 
security  or  between  such  dealers  acting 
in  the  capacity  of  market  makers  who 
are  specialists  and  such  dealers  who  are 
not  speciaUsts. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Kals, 
Seci^ftary. 
|FR  Doc.  90-22229  Filed  9-19-90;  8:45  am] 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  New  Yoric  Stodi  ExdMnge, 
Inc. 

September  14,  UOa 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(f)(1)(B)  of  Uie  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
12f-l  thereunder  *  for  unlisted  trading 
privileges  ("UTF')  in  the  security  listed 
below  solely  for  the  purpose  of  trading 


the  security  as  part  of  the  Exchange 
Stock  Portfolios  ("ESPsl  which  is  based 
on  the  Standard  &  Poors  500  Portfolio 
Index  ("Index").' 

Biomet  Inc. 
Common  Slock,  No  Par  Value  (File  No.  7- 
6232) 

The  stock  is  an  over/the-counter 
("OTC)  security  that  is  quoted  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ")  and  tiiat  is  not  registered 
on  any  nattonal  securities  exchange. 
Last  sale  information  in  the  stock  is 
reported  through  NASDAQ  facilities. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1990. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
%vritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5tii  Sti^et,  NW..  Washington,  DC 
20549.  Commentators  are  asked  to 
address  whether  they  believe  the 
requested  grants  of  UTP  would  be 
consistent  with  section  12(f)(2)  of  the 
Act.  Under  this  section  the  Commission 
can  only  approve  the  UTP  application  if 
it  finds,  after  this  notice  and  opportunity 
for  hearing,  that  the  extensions  of 
unlisted  trading  privileges  pursuant  to 
such  application  is  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

Further,  in  considering  the  NYSE's 
application  for  extension  of  UTP  in 
stocks  not  registered  on  another 
national  securities  exchange,  sefrtion 
12(f)(2)  of  the  act  requires  the 
Commission  to  consider,  among  other 
matters,  the  public  trading  activity  in 
such  securities,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  securities, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system.  The 
commission  may  not  grant  such 
application  if  any  rule  of  the  national 
securities  exchange  making  an 
application  under  section  12(f)(1)  of  the 
Act  would  unreasonably  restrict 
competition  among  dealers  in  such 
securities  or  between  such  dealers 
acting  in  the  capacity  of  market  makers 
who  are  specialists  and  such  dealers 
who  are  not  specialists. 


'  15  U.S.C.  781(f)(1)  (1982). 
•  17  CF8  24ai2f-l  (19S9). 


*  See  Secaritiea  Bxchanse  act  Relaaae  27382 
(October  28. 1980)  94  FR  45SM  approvii«  the  trading 
of  ^SPi  baied  on  tbe  index. 
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For  dw  OmMMioB.  by  the  Divtttoa  of 
MMtot  lUgiUrtMi.  pin— nt  to  Jekyted 
authority, 
(aaathaa  G.  Kati, 

Secretary. 

fPR  Doc.  90-22230  FUed  9-19-00: 8:45  am] 
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Area 


Loan  ATM  #2447; 


The  above-named  Declaration  is 
hereby  amended  in  accordance  widi 
amendments  dated  September  2  and  5, 
1990,  to  A«  President's  major  disaster 
declaration  of  August  29,  to  include  the 
counties  of  Kendall  and  Kane  in  the 
State  of  Oiinois  as  a  <fisa8ter  area  as  a 
result  of  damages  caused  by  tomadoea 
which  ocoirred  oo  August  28, 199a 

In  addition,  appfications  b»  economic 
injury  loans  from  mall  businesses 
located  in  the  contiguous  counties  of 
DeKalb.  LaSalie.  and  McHenry  in  the 
State  of  Illinois  may  be  filed  until  the 
specified  date  at  tke  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primaiy  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primaiy  counties  for  the 
same  occurrence. 

AH  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  [Aysical  damage  is 
October  29, 1990,  and  for  economic 
injury  until  the  dose  of  business  on  May 
29, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  S9002  and  S9006) 

Dated:  September  12. 1990. 
AlfrodB-Iudd. 

Acting  Assistaat  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  90-22247  F9ed  9-19-90;  8:45  am] 
icoeci 


of  busiaess  on  May  29. 190L  at  the 
adifaeas  H^ed  bdow:  Disaster  Area  2 
Office,  Saaall  Business  Adninistration. 
120  Ralph  MoGifl  BHkU  14th  Fl,  Adanla. 
Georgia  30308.  or  other  bcally 
announced  locations.  In  addition. 
applicatioBS  for  econoouc  infury  loans 
from  small  businesses  located  in  the 
contiguoas  Cook.  Dn  Page.  Gnindy. 
Kane.  Kankakee,  and  Kendall  in  the 
State  of  Illinois  and  Lake  County  in  the 
State  of  Indiana  may  be  filed  until  the 
specified  date  at  the  above  kMStion. 
Tbe  interest  rates  are: 

For  Physical  Damage: 
Homeowners  With  Credit  Available 


IDaclaraBowoH 


rLoM  Area  #2447] 


Disaater  Area  2  Office.  &naU  Business 
Administration.  120  Ralph  McGill 
Blvd,  14th  n.  Atlanta.  Georgia  30906. 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Elsewlien;- 


„_aiM0% 


IMndt  (Wttb  Contiguous  County  In 
indtanak  Oodwsiion  of  DIaatter  Loan 

ATM 

As  a  feauh  ofthe  ftesidnit's  major 
disaster  dedaratson  on  August  29.  vno, 
I  find  that  WiH  Caanty  in  the  State  of 
niinois  constitiites  a  disaster  area  as  a 
result  of  damages  caused  by  tornadoes 
which  occurred  on  August  28. 1990. 
ApplicatioBS  for  loans  for  physical 
daaisgr  fl»ay  be  filed  uatd  the  doae  of 
business  on  October  29, 1990.  and  for 
loans  for  economic  injury  until  the  dose 


Homeowners  Without  Credit  AvailaUe 

Ebewhere. 4D0O* 

Businesaes  With  Credit  Available 

Elsewhere ~. ~6i)00% 

Businesses  and  Non-Prolit 

Organizations  Without  Credit 

AvailalHe  Elsewhere 4.000% 

Others  (IndwHng  Non-Profit 

Organizations)  With  Credit 

Available  Elaewrbere 9.250% 

For  Economic  Injury: 
Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Hsewhere 4«n% 

The  number  assigned  to  this  disaster 
for  i^ysical  damage  is  244712  and  for 
economic  injury  the  numbers  are  711600 
for  the  State  of  Illinois  and  711700  for 
the  State  of  Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  5.  ig9a 
AlfiadEIudd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  90-22248  Filed  9-19-90;  8.45  amj 
aaiMQ  CODE  •02S-01-H 


IDadwation  of  Disaster  Loan  Areas  #2450 
ft  #2451] 

Indiana  (and  Contiguous  Counties  ki 
Illinois);  Dedarafion  of  Olaaster  Loan 
Area 

Fulton  and  Lake  Counties  and  the 
contiguous  counties  of  Cass.  Jasper. 
Kosdusko,  Marshall.  Miami,  Newton, 
Porter,  Pulaski,  Starice,  and  Wabash  in 
the  State  of  Indiana  and  Cook. 
Kankakee,  and  Will  Counties  in  ^ 
State  of  ISinois  constitute  a  disaster 
area  as  a  residt  of  damages  caused  by 
flooding  whidi  occurred  on  August  IT 
and  19. 1990.  Appfications  for  loans  for 
phymcal  damages  as  a  result  of  tlHS 
disaater  may  be  filed  until  ttie  dose  of 
business  on  Nov.  8. 1990  and  for 
ecomnnic  injury  imtU  te  doae  of 
business  on  June  7. 1991  at  the  address 
listed  below: 


For  pttyaical  damage 
Homeowners    Witti    Creda    Available 

Etoowtwftt •- "- 

Homeownan  WMhoul  Oadtt  AwaMMa 

Busif>e8ses  Witt)  Credit  Availabta  Elsa- 
wtwra - - - —■—■■■■■ 

Businesses  and  t*x».Profil  Oganiza- 
tons  WitHJUl  OradH  Awaiatile  Eiaa- 
NlMre — — 

Others  <lnciMding  Non-ftofit  Organiza- 
tions)  Wi0t   CrecSt   Available   Else- 


Baicant 


For  Economic  k^unr 
Buainoaoes  and  SmOU  AgricuHural  Co- 
operativas  Without  Credit  Available 
Elsewitiere..- — - 


8.000 
4.000 
8.000 

4000 

0.250 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  245006  fat 
Indiana  and  245106  for  Illinois. 

For  economic  injury  the  monbers  are 
712000  for  Indianas  and  712100  ftw  Illinois. 
(Catalog  of  Federal  Domestic  AssisUnce 
Program  Nos.  59002  and  5900^ 

Dated:  September  7. 1990. 
Sally  B.  Narey. 
Acting  Administrator. 
(FR  Doc.  90-22249  Rled  9-19-90: 8:45  am] 
SaUNG  CODE  a02S-aMI 


IDedaralioa  of  Disaster  Loan  Area  #2452] 

Iowa  (WRh  Contiguous  Coufrties  in 
Nebraska,  Missouri,  Wisconsin), 
Declaration  of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  6, 
199a  I  find  that  the  Counties  of  Blade 
Hawk.  Buchanan,  Cerro  Gordo, 
Chickasaw.  Clayton.  Fayette.  Franklin, 
Fremont,  Jones,  and  Linn  bi  the  State  of 
Iowa  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  July 
25. 1990.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  November  5. 1990, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  June  6. 1991.  at 
the  address  listed  below: 
Disaster  Area  3  Office.  Small  Busioess 
Administration,  4400  Amon  Carter 
Blvd.,  suite  102,  Ft.  Worth.  TX  70155 
or  other  locally  announced  k>cations.  In 
addition,  applications  lor  eoomMnic 
injtuy  loans  kam  small  bosinees  located 
in  the  contigaows  counties  of  Allamakee. 
Benton.  Brener.  BuUer.  Cedar.  Clinton. 
Delware.  Dubuque.  Floyd.  Gnmdy, 


Hamilton.  Hancock.  HctrtUn.  Howard. 
Iowa.  Jackson,  Johnson,  Mills,  Mitchell, 
Montgomery.  Page,  Tama,  Winnebago. 
Winneshiek.  Worth,  and  Wright  in  the 
State  of  Iowa;  Crawford  and  Grant 
Counties  in  the  State  of  Wisconsin; 
Atchison  County  in  the  State  of 
Missiouri;  and  Cass  and  Otoe  Coimties 
in  the  State  of  Nebraska  may  be  filed 
imtil  the  specified  date  at  the  above 
location. 
The  interest  rates  are: 


ForPttyrical  Damage 

Homeowners  wm  ueon  a  AvaaoMe 
ElsaMwfo „_ 

Homeowners  WitKwl  Credit  Avalabia 
EISMrhere..» ™ ., .,,,, 

Businesses  WMh  CradH  AvauMe  Bse- 
wtiere 

Businesses  and  NorvProSt  Organiza- 
tions Without  Qredit  Availabie  Else- 
where - „ 

OltwfS  Occluding  r4on-Profit  Orgariza- 
tions)   Witt)   QradH   Avaiiabte   Else- 

wtiere ., „ 

For  Economic  Injury 

Businesses  and  Small  Agricultural  Co- 
operatives Witnut  Credit  Available 
cHewniere..... 


Percent 


8J0O0 
4.000 
8000 

4.000 

9.250 

4.000 


The  number  assigned  to  this  disater 
for  physical  damage  is  245206  and  for 
economic  injury  the  mmibers  are  712400 
{(X  the  State  of  Iowa;  712500  for  the 
Stete.of  Wiscoiwin.  712600  for  the  State 
of  Missouri;  and  712700  for  the  State  of 
Nebraska. 

(Catalog  of  Fedsral  Domestic  Assistance 
Program  NkM.  59092  and  S9008) 

Dated:  September  11, 1990. 

Alfred  E.  Judd. 

Acting  Asssistant  Administrator  for  Disaster 
Assiatance. 

[FR  Doc.  90-22290  Filed  6-19-SO;  8:45  am] 
MLumcooai 


h ' 

[Dadarallon  of  CeoMonriclqlury  Diaastar 
Loan  Araaa  #7122  «  #7123] 

North  CaroHna  (And  Contiguous 
Counttas  ki  tha  Stals  of  South 
Carolina);  DsdaraUon  of  Dfsastsr  Loan 
Araa 

Union  County  and  the  contiguotis 
cotmties  of  Anson.  Cabarrus, 
Mecklenburg,  aad  Stanly  in  the  Stete  of 
North  Carolina  and  Chesterfield  and 
Lancaster  Counttes  m  the  State  of  South 
Carolina  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  a  fire  and 
explosion  which  occurred  in  the  central 
business  district  of  the  City  of  Monroe, 
Union  County,  on  July  28. 1990.  Eligible 
small  businesses  without  credit 
available  elseM'here  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 


applications  for  economic  injtvy 
assistance  until  the  close  of  business  on 
June  7, 1991  at  the  address  listed  below: 
Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd.,  14th  floor.  Atlanta.  GA  30308 
or  other  locally  announced  locatiais. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  numbers  assigned  to  this 
declaration  for  economic  injury  are 
712200  for  the  State  of  North  Carolina 
and  712300  for  the  SUte  of  South 
Carolina.    ^ 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  September  7. 1990. 
Sally  Narey. 
Acting  Administrator. 
(FR  Doc.  90-22251  Filed  9-19-90;  8:45  am] 
BHJJNQ  COOC  •0»4t-« 


[Declaration  of  Disastar  Loan  Araa  #2449] 

Ohio;  Dedaration  of  Disastar  Loan 
Araa 

Pike  Coimty  and  the  contiguous 
cotmties  of  Adams,  Highland,  Jackson, 
Ross,  and  Scioto  in  the  State  of  Ohio 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  which 
occurred  on  Atigust  21, 1990. 
Applications  for  loans  for  physical 
dcmiage  as  a  result  of  this  disaster  may 
be  filed  until  the  dose  of  business  on 
November  2, 1990  and  for  economic 
injury  imtil  the  close  of  business  on  May 
31, 1991  at  the  address  listed  below: 
Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd.,  14th  H.,  Atlante,  Geoigia  30308 

or  other  locally  annotmced  locations. 
Tbe  interest  rates  are: 


For  Ptiysical  Damage 

Homeowners  With  Ciedft  Avalabie 
Elsewhere 

fiomeaeMiafa  wnemui  upaoa  amomdw 
Eisewliefe^. »..  .— » 

Dusineises  Wim  Credl  Avaiiabte  Else- 
wf»ai» 

Businesses  and  Non-PioM  Organiza- 
tions Without  CredR  AvaMUe  Elee- 
wt)ere ....... ...«..».»..».»»»»...».....»..».».... 

Ott>eis  (Including  Non  F^ofit  Ocgantza* 
tiww)  With  CradM  Avalabto  Bsf- 

For  Economie  kiMy 
Businesses  and  SmaS  Agrlculknl  Co- 

OpvrBDVW    WHnOUl    UrMM    nVonOW 


aooo 

4.000 
8^000 

4.000 

9.290 

4.000 


The  niunber  assigned  to  this  disaster 
for  physical  damage  is  244806  and  for 
economic  injtuy  the  niunber  is  711800. 


BEST  COPY  AVAILABLE 


(CetatogerPwlarall 

Program  Nos.  59002  and  59008) 

Dated:  Augoat  31. 198a 
Sally  B.  Narey, 
Acting  Administration, 
[FR  Doc.  9t)-222SZ  Hied  9-19-40: 8:45  am] 


(Dadaralion  of 
A  #2446] 


Loan  Areas  #244S 


Wast  Virginia  (And  ConHgyous 

CounttsakiOMo); 

Di: 


«f 


Wood  Coimty  and  the  contiguous 
counties  of  Jackson.  Pleasants.  Ritchie, 
and  Wirt  in  the  State  of  West  Virginia 
and  Adiens,  Meigs,  and  Washington 
Counties  in  the  Stete  of  Ohio  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  flooding  which  occured  on 
August  18-19, 1990.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  dose 
of  business  on  November  2, 1900  and  for 
economic  injury  until  the  dose  of 
business  on  May  31. 1991  at  the  address 
listed  below:  V 

Disaster  Area  2  Office.  Small  Business 
Administration.  120  Ralph  McGill 
Blvd..  14th  Fl.,  Atlanta,  Georgia  30306 

or  other  locally  announced  locations. 
The  interest  rates  are: 


PMM 

nOmVOWfWl      fffwi     \Amm      AVSMKM 

aooo 

Humaownam  WMhoul  CradH  AvalaUe 
Flaairtwrt 

4jOOO 

Busmeaaaa  WWi  ctaoR  AwaiaDie  Bs^ 

8.000 

Busmesaea  and  Noo  Piost  ovssma^ 
Hone  Wiltoul  OradN  A  sllibii  Baa- 
where.. 

4.000 

Oews  (mdudbig  We^Pwat  Oigewas 
Sana)  VNIti  Cmat  Aiaiitli   Bae- 

9.2S0 

For  Economic  Initfy 
Duajweesea  and  9ma«  /^riouHiial  Co- 
opaiaMas  MMml  OwM  »  iliMi 

4J0M 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  244506  for  the 
State  of  West  Virginia  and  244606  for 
the  State  of  Ohio.  For  economic  injury 
the  numbers  are  711400  for  New  York 
and  711500  for  Ohio. 

(Catalog  of  Federal  Asaistance  Program  Nos. 
59002  and  98008) 

Dated:' August  31, 199a 
SaBy  B.  Naray. 
Acting  Administrator. 
[FR  Doc  90-22253  Filed  9-19-90: 8:45  am] 
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(Dsdvallonof 


Loan  ATM  #2449] 


Wisconsin;  Dedaratlon  of  DIaaater 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  30, 1990, 
I  find  that  Monroe  County  in  the  State  of 
Wisconsin  constitutes  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on 
August  17, 199a  AppUcations  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  October  29, 

1990,  and  for  loans  for  economic  injury 
untU  the  close  of  business  on  May  30, 

1991,  at  the  address  listed  below: 

Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd.,  t4th  fl.,  Atlanta,  Georgia  30306 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Jackson, 
Juneau,  LaCrosse,  and  Vernon  in  the 
State  of  Wisconsin  may  be  filed  until  the 
specified  date  at  the  above  location. 
The  interest  rates  are: 


For  Ptiyiical  DamagB 


CradM    AvsMUs 


ElMwtwra.. 


Honwownira  yMthoul  OradN  Avaiabto 


CrwM  AvaMbl*  Els»- 


and  Non.Pro«  Organiza- 

lions  Without  CradR  AvaMUe  Bw- 


Oman  (InduSng  NoivProM  Organiza- 
ttont)  WW)  Credtt  AvalaUe  Bta- 


Fof  Economic  Iniury 
Buaineaaaa  mi  SmaM  AgrtcuNural  Co- 
oparatiww  Withoul  CradN  Available 
Bawxhofc 


Pafcant 


8.000 
4.000 
8.000 

4.000 

9.250 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  244906  and  for 
economic  injiuy  the  number  is  711900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  59002  and  59008) 

Dated:  September  5, 199a 
AlfrwIEJudd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  90-22254  Filed  9-19-90: 8:45  am] 
BUMS  CODE  •02S-ei-M 


(Application  Na  02A»-S543) 

Filing  of  an  Application  for  a  Ucanaa 
to  bpwata  aa  a  Small  Bualnaaa 
Invaatmant  Company;  Empire  State 
Capital  Corp. 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
i  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1990))  by  Empire  State 
Capital  Corporation,  330  Seventh 
Avenue.  15th  Floor.  New  York,  New 
York  10001.  for  a  license  to  operate  as  a 
small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended,  (15 
U.S.C.  et  seq.),  and  the  Rules  and 
Regulations  promulgated  thereunder. 

The  proposed  officers,  directors  and 
shareholders  are: 


38773 


Joaaph  CNno-Yaun  Wu.  330  Seventh  Avenue,  New  Yofk,  New  York  10001 . 

Jn  Wen  Wwig.  330  Severith  Avenue.  New  YorK  New  Yort(  10001 

Pelar  Koo.  330  Seven*)  Avenue.  New  YoiK  New  York  10001 . 


Chian>Jen  Huwa  330  Seventh  Avenue,  New  York.  New  York  10001 
Wu>Jwi  Un,  330  Sevanm  Avenue.  New  York.  New  York  10001 . 


AMen  lintKJng  Chano.  330  Seventh  Avenue.  New  York.  New  York  10001. 


Titla 


Preaident/Director...- 
Vice  Praaklant/Dlreclor 
Seoetaiy  and  Ofeedor 

Director 

Director  .~...~...~-»~~~ 


DIreclor.. 


Percentageo 
ownorinip 


29.20 
32.12 
13.28 
13.28 
11.06 
11.06 


The  appUcant  will  begin  operations 
with  a  capitalization  of  $2,260,000  and 
will  be  a  source  of  equity  capital  and 
long  term  funds  for  qualified  small 
business  concerns. 

As  a  section  301(d)  Licensee  it  wiU 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  of 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
firee  enterprise  system  is  hampered 
because  of  sodsil  or  econcnnic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  appUcation  include 
the  general  business  reputation  and 
character  of  the  proposied  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  imder  their  management, 
including  profitabihty  and  financial 


soimdness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubUcation  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  "L"  Street.  NW.. 
Washii^on.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulati(Hi  in  New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 
Beraaid  KuUk, 

Associate  Administrator  for  Investment 
(FR  Doc  90-22255  Filed  9-19-90;  8:45  am] 
iCOOKt 


[Application  Na  02/02-OS45] 

Application  for  Ucanaa  to  Operate  aa 
a  Smal  Buameaa  Invaatmant  Company 
(SBIC);  IntarEqulty  Capital  Corp. 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (8  107.102  (1990))  by 
InteriBquity  Capital  Corporation,  suite 
1001. 220  Fifth  Avenue.  New  Yoric  New 
York  10001.  for  a  Ucense  to  operate  as  a 
small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  0t  seq.). 

The  proposed  officers,  directors  and 
shareholders  are: 


Irwin  ScNess,  115  Central  Pwk  Waat.  New  York.  New  York  10023 . 


Jeck  ScMeitar.  22nd  FhMr,  80  East  42nd  Street.  New  York,  New  Yoik  10166 

AbrahaM  OoMal*!,  S80  East  ITS)  Skeel.  Apt  310.  Brooklyn.  New  York  11230. 
Stephen  E.  RaphMk  386  PUma  Rook  RoadL  Old  BrookviHe,  New  York  1  154Sj 


Jason  Schwartz.  333  Eaet  seih  Sfeeet,  Apartment  2-E.  New  York.  New  York  10022. 
John  RadawHt,  550  Park  Avenue,  New  York.  New  York  10021 . 


Myron  Weinl)l8tt.  320  CenM  Park  Weet  New  York,  New  York  1002S_ 

George  Samar,  288  Nnna  Road,  Stantord.  Conneclicut  06903 

Eugene  WonQ.  460  Cherry  Lane,  Na  1.  Mandham,  New  Jeraey  07945.. 
Kennetft  Leon.  12221  Taylor  Court  LawranoevHe.  New  Jeraey  06648.. 
Three  Olhar  ShaielMkiaia  none  of  )fMch  own  more  than  10  percent  .„ 


rme 


Ppaakiant/Oinaclof.. 
Treaaurer/DJrector. 


Secrelary/Diraclor 

Exec.  VP./Olrector 

Vice  PreeUsntA»eclor. 

Director 

DIreclor 

Director................. 


Director., 


Director.. 


..8.SB. 


22.08 

22.08 
2M 

10.72 
0.23 
SJ8 

ia72 
ia72 

7.51 


The  Applicant,  which  is  a  New  York 
corporation,  will  begin  operations  with  a 
capitaUzatioo  of  $2.250.000  and  will  be  a 
source  of  equity  capital  and  long-term 
loan  funds  for  Qualified  small  business 
concerns.         1 1 

Matters  involved  hi  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  die  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  tmder  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regiilations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubUcation  of  diis  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  AssodatB  Administrator  for 
Investment..  Small  Business 
Administration,  1441  "L"  Street,  NW.. 
Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
pubUshed  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Busineas 
Investment  Companies) 

Dated:  September  14. 1990. 
Beraaid  KtilOc 

Associate  Administrator  for  Investment 
[FR  Doc.  90-22256  Fikd  9-l»4n;  8:45  am) 


DEP AfrrMENT  OF  STATE 

[PuMclMloa  IMS! 

Determination,  Aaalatanoe  to  Egypt 

Pursuant  to  the  authority  vested  hi  me 
by  section  620(q)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
Act).  Executive  Order  12163.  and  die 
Department  of  State  Delegation  of 
Authority  No.  145. 1  hereby  determine 
that  the  furnishing  of  assistance  under 
the  Act  to  Egypi  is  in  die  national 
mterest  of  the  Iftiited  States. 

This  determination  shall  be  reported 
to  the  Congresi  as  required  l^  law. 


This  determination  shall  be  published 
in  the  Federal  Reg^ter. 

Dated:  August  13. 199a 
Jamaa  A.  Baker,  ni. 
Secretary  of  State. 

[FR  Doc.  90-22280  Filed  9-19-90;  8.^  am) 
MLUNQ  COOC  471S-aS-« 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reporta,  Forma,  and  Recordkeeping 
Raqulrementa:  Submlttala  to  0MB  on 
SeptemlMr  12, 1990 

AOENCV:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
action:  Notice. 


n  Tliis  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  die  Department  of 
Transportation  on  September  12. 1990,  to 
the  Office  of  Managemjent  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35). 

FOR  HIRTHER  MRMMATKM  CONTACT: 

John  Chandler,  Susan  Pickrel,  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW..  Washington^  DC 
20590,  telephone,  (202)  366-4735,  or 
Edward  Clarke  or  Wayne  Brough,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  tide  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Regisler, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial  approval,  or  for  renevral  under 


that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Inf onnatioB  AvailafaiMty  and  CoairaentB 

Copies  of  the  IX7T  information 
collection  requests  submitted  to  OMB 
may  be  obtained  frtnn  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  fortii  above. 
Comments  on  the  requests  should  be 
forwarded  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  diat  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
September  12, 1090. 

DOT  No.:  3392. 

OAfflATo..- 2130-0519. 

Administration:  Federal  Railroad 
Administration. 

T^'tle:  Bad  Order  and  Home  Shop 
Card. 

Need  for  Information:  To  determine 
when  cars  which  are  defective  and  pose 
an  immediate  hazard  are  being  moved  in 
trains. 

Proposed  Use  of  Information:  To 
allow  movement  of  defective  rail  cars  to 
a  designated  repair  point 

Frequency:  Oa  occasion. 

Burden  Estimate:  8,000  hours. 

Respondents:  400  Railroads. 

Form(s):  None. 

A  verage  Burden  Hours  Per  Response: 
20  hours. 

DOT  No.:  3383. 
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0MB  Noj  n32rOKO^ 
i4<fa?//ustra</o/i:  Urban  Mass 
Tramportation  AdmioistratioR. ' 

Tide:  Section  18  and  16(b)(2)  Program 
Requirements. 

Need  for  Information:  Data  is  Deeded 
to  ensure  compUaiice  with  Federal 
requirements  and  by  UMTA 
Headquarters  for  program  management 
and  evaluation  activities. 

Proposed  Use  of  btfomatien:  The 
information  is  used  by  UMTA  Regional 
Offices  to  determine  eligibility  for  ^ant 
benefits. 
A«9uejicy:  Annually. 
Burden  Estimate:  11.370  hours. 
Respondents:  State  or  Local 
Government 
Fonn(sJ:  tione. 

Average  Burden  Hours  Per  Response: 
lOZhours. 
DOTNA:3Si*. 
OhaNo^ZtZJ-OOQA. 
Administration:  National  Highway 
Traffic  Safety  Administration. 

7iY/e.- Assignkig  DOT  Code  Numbers 
to  Glazing  Manufacturers. 

Need  for  Information:  To  identify  the 
manufacturer  if  a  defect  is  found  in  the 
glazing  material 

Proposed  Use  of  Information:  TWNSS 
Na  205  requires  all  automotive  glazing 
materials  to  be  certified  by  affixing  a 
DOT  Code  Number  on  each  piece  of 
glazing  material  they  manufacture.  The 
DOT  Code  Number  is  assigned  by 
NHTSA. 
Av^ue/icy:  On  occasion. 
Bunkh  Estimate:  9  hours.  .,-> 

Aespont/e/it^-' Manufacturers  of 
Glazing  materials. 
Form(s):  Hone. 
Average  Burden  Hours  Per 
Respondent  30  minuteSr  ^  •  ^  -  , 

DOT  No.:  33^. 

OMB^to.;  2130-0526. 

Administration:  Federal  Railroad 
Administration. 

7Y/7e.-  Control  of  Alcohol  and  Drag  Use 
in  Raihoad  Operations. 

Need  for  Information:  To  deter  use  of 
alcohol  or  drug  involvement  in  railroad 
operations. 

Proposed  Use  of  Information:  FRA 
and  the  railroad  industry  use  this 
mformation  to  determine  the  extent  of 
alcohol  and  drug  problems  and  to  curtail 
the  wideq>read  use  of  alcohol  and 
drugs. 

Frequency:  Recordkeeping.  On 
occasion.  Monthly. 

Burden  Estimate:  XTA.'StZiHoKon, 

Aespo/idente:  225  Railroads. 

/onn^*;.-  FRA-F-6180.73  and  FRA-F-. 
6180,74. 

Average  ^rdep  Hours  Per  Retpanaei 
JO  Hours  {Reporting)  $40^Houra 
(Recordke^ing). .....:.; 


DOTNoj  330&. 

OMBNoJ  2127-0539.  -    .  » 

Administration:  National  Yfighway 
Traffic  Safety  Administration. 

Title:  49  CFR  Part  542— Procedures  for 
Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard. 

Need  for  Information:  To  identify 
certain  motor  vehicles  and  dieir  major 
replacement  parts  to  impede  motor 
vehicle  dieft 

Proposed  Use  of  laformatioK 
Manufacturers  of  passengw  automobiles 
identify  new  model  introductions  that 
are  likely  to  be  high-ttieft  lines  as 
d^ned  in  title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 

Frequency:  one-time  only. 

Burden  Estimate:  2.240  hours. 

Respondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per 

Respondent:  ^^cmt, 

DOT  No.:  3397. 

OMB  No.:  New. 

Administration:  Federal  Hi^way 
Administration. 

Title:  Random  Controlled  Substance 
Testing. 

Need  for  Information:  For  FHWA  to 
determine  the  extent  of  controlled 
substances  by  drivers  of  commercial 
motor  vehicles  (CMV)  in  interstate 
operations. 

Proposed  Use  of  Information:  To 
assist  FHWA  in  justifying  ito  controlled 
testing  ruling. 

Frequency:  One-time. 

Burden  Estimate:  1.000  hours. 

^Respo/nfe/ite;  Motor  Carriers. 

f onnfs/- None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 

DOT  No.:  3398. 

OMBNo.:lievi. 

Administration:  U.S.  Coast  Guard. 

r/£/e;  Benzene. 

Need  for  Information:  T^s 
information  is  a  recordkeeping 
requirement  which  is  needed  to  ensure 
that  ships  and  barges  carrying  benzene 
and  l>enzene  mixtures  (1)  estabUsh  and 
majntain  accurate  records  of  employee 
exposure  to  benzene;  (2)  monitor 
employee  exposure  to  benzene;  (3) 
provide  medical  surveillance;  and  (4) 
train  employees  about  the  hazards  of 
benzene. 

Proposed  Use  of  Information: 
Employers,  employees' physicians  and 
the  Coast  Guard  will  use  these  records 
to  ensure  that  employees  are  not 
harmed  by  exposure  to  boizene. 

Frequency:  On  occasion.  -v    -^ 

Burden  Estimate:  59,656  hours^  - 
Respondents:  Carriers  of  benzene  and 
pitxiucts  containing  beazene. 
Form(s):  Hone.  ^'t        ^ 


Average  Burden  Hours  Per 
Respondent- ZMhovn. 

DOTNo.:339A. 

OMB  No.:  m^-m^. 

Administration:  \}.S,  Coast  Gmrd. 

Title:  Report  of  Oil  or  Hazardous 
Substance  Discharge. 

Need  for  Information:  Tiat  ..'    . 
information  collection  is  needed  to 
provide  adequate  responses  to  oil  or 
hazardous  substance  discharges  and  to 
execute  adequate  spill  mitigations. 

Proposed  Use  of  Information:  Coast 
Guard  uses  this  information  to  ensure 
quick  response  to  pollution  incidents 
and  to  minimize  the  hazard  to  Uves, 
property  and  the  environment 

Frequency:  On  occasion. 

Burden  Estimate:  2282.5  hours. 

Aespo/ids/ite:  Person  in  charge  of  a 
vessel  or  shore  facility. 

Formfs):  None. 

A  verage  Burden  Hours  Per 
Respondent  .1  hour. 

iMued  in  WasUogtoa  DC  on  September 
12,19ga 

Kobert).  Woods.         .       --^.' 
Director  of  Information,  Resource 
Management 

[PR  Doc.  9&-2220BFiled  9-19-00;  8:45  am] 
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FMaral  Aviation  Admmiatration 

[Summaiy  NoMca  No.  PE-9fr^l 

PalHiOM  for  ExMnpUon;  SuHMiwry  of 
PMtiona  Rocolvwl;  DtaporiUom  of 
Pttniom  InaMd 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petititms  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  ^ 


ir:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  receivedL  and  corrections, 
lie  purpose  of  this  notice  is  to  imiwoye 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  suDomtary 
is  intended  to  affect  the.  legal  status  of 
any  petition  or  its  finaj  diqiositioiv  . 
DATU:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 


involved  and  must  be  received  on  or 
before  October  la  1960. 
AOONCMn:  Send  comments  on  any 
petition  in  tripHcate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  XXXXX,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

FON  nMTHEII  INFOflHATION  CONTACT 

Tile  petition,  any  conunents  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  tf)e 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on 
September  14, 1990. 
Clara  TUeliog. 

Acting  Manager.  Program  Management  Staff, 
Office  of  the  Civef  Counsel. 

Petitions  for  Exemption 

Docket  No.:  ZSOao. 

Petitioner:  Aeroservice  Aviation 
Center,  Inc. 

Sections  of  the  FAR  Affected- 14  CFR 
81.63  (d)(2)  and  (dK3):  81.157  (d)(1)  and 
(d)(2)  and  (e)(1)  and  (eK2):  part  81, 
appendix  A;  aad  part  121,  appendix  H. 

Description  of  Relief  Sought  To 
extend  Exemption  No.  4745A,  which 
allows  petitioner  and  persons  who 
contract  with  petitioner  to  use  FAA- 
approved  simulators  to  meet  certain 
training  and  testing  requirements. 
Exemption  No.  4745A  will  expire  on 
January  31, 1991. 

Docket  No.:  ld07Z 

Petitioner  Allison  Gas  Turbine 
Division,  General  Motors  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
33.60. 

Description  of  Relief  Sought  To 
waive  the  dual  ignition  system 
requirements  of  S  33.69  to  permit 
certification  of  Allison  250  series 
engines  using  a  single  primary/ 
secondary  ignition  system  for  category 
A  operation  mider  part  29. 

Docket  No.:  tesas. 

Petitioner:  Nbrth  Americui  Airlines. 

Sections  of  the  FAR  Affected:  \A  CFR 
121.356(a). 

Description  of  Relief  Sought  To  allow 
petitioner  a  6-aionth  extension,  from 
December  31. 1901.  until  June  3a  1992. 
for  the  installation  of  an  approved 
TCAS  n  traffic  alert  and  collision 
avoidance  system  for  its  Boeing  727 
airplane. 


ZTocAe/ No.;  26311. 

Petitioner  Fly  America  Corporation. 

Sections  of  the  FAR  Affected  14  CFR 
91.9(a)(2)  [old  §  91.319(a)(2)  and 
9S  103.1(a).  103.1  (e)(1).  and  (e)(4). 

Description  of  Relief  Sought  To  allow 
petitioner  to  operate  two-seater 
powered  ultralight  vehicles  for  purpose 
of  flight  instruction.  A  grant  of 
exemption  would  also  allow  the 
licensing  of  the  subfect  vehicles  in  the 
experimental  aircraft  category. 

Docket  No.:  ZSeaO. 

Petitioner  Siaie  of  HaY/aii 
Department  of  Transportation. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(h). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5003,  which  allows  persons  operating  in 
Hawaii  to  operate  their  aircraft  without 
displaying  12-inch  nationality  and 
registration  marks  when  penetrating  the 
inner  boundary  of  the  Hawaiian  Coastal 
Air  Defense  Identification  Zone. 
GRANT,  Septembers,  1990,  Exemption 
No.  5003A. 

Docket  No.:  26197. 

Petitioner  Jeff  Meaders.    - 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(b)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  be  a 
chief  flight  instructor  without  meeting  all 
of  the  recency  of  experience 
requirements.  GRANT,  August  31, 1990, 
Exemption  No.  5233.  ■ 

Docket  No.:  TSaXM. 

Petitioner  Sowell  Aviation  Co.,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141,35(b)(4).  (c)(5)(ii).  (d)(4)(i).  and  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Daniel  R. 
Keenan  to  serve  as  chief  flight  instructor 
and  ground  instructor  of  petitioner's 
approved  part  141  flight  and  ground 
school  without  meeting  certain 
experience  requirements  for  such 
designation.  GRANT.  August  29. 1990. 
Exempting  No.  5234. 
(PR  Doa  9(K22295  Filed  »-l»-aO;  8:45  ami 


FOderal  Mgfiway  AdmMttratioh 
Environmontal  Impact  Statomont 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 


r:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  thai  an 
enviroimiental  impact  statement  will  be- 
prepared  for  a  proposed  highway  project 
in  the  City  of  Santa  Cruz,  Santa  Cruz 
County,  California. 


TOR  TORTHBR  MTOMtATION  CONTACTt  : 
C.  Glenn  Clinton.  District  Engineer, 
Federal  Highway  Administration,  P.O. 
1915,  Sacramento.  California  96612-1015, 
Telephone:  (916)  551-1314. 

SUmiCMINTAIIY  INTOWMATION:  The 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  City  of  Santa  Cruz,  will  prepare 
a  draft  environmental  impact  statement 
(EIS)  on  a  proposal  to  widen  River 
Street  from  its  existing  two-lane 
configuration  to  a  four-lane  facility  with 
bike  lanes  and  a  landscaped  median. 
Ihe  limits  of  the  proposed  action  will  be 
between  Water  Street  and  State  Route  1 
which  is  approximately  one-half  mile. 

River  Street  connects  to  State  Route  9 
at  State  Route  1  and  provides  direct 
access  to  the  Santa  Cruz  downtown 
area  which  is  centered  on  Front  Street 
and  Pacific  Avenue.  The  downtown  area 
can  be  alternately  accessed  from  Ocean 
Street  via  Water  Street  and  the  Water 
Street  Bridge  and  by  Chestnut  Street  via 
several  possible  east-west  connecting 
streets  such  as  Walnut  Avenue.  The 
existing  River  Street  operates  at 
capacity  during  most  of  the  daytime 
period. 

The  project  is  located  in  an  existing 
urban  area  which  will  require  right-of- 
way  and  will  affect  commercial  and 
residential  properties,  some  of  which 
may  have  historical  interest.  The  project 
is  funded  by  the  Federal-aid  Urban 
Program  with  a  local  agency 
contribution.  The  EIS  will  discuss  the 
no-project  alternative  as  well  as  other 
alternatives  to  the  proposed  action. 
These  project  alternatives  include 
design  variations  on  the  proposed 
project  the  improvement  of  existing 
alternative  streets  accessing  the 
downtown  area,  and  improvement  of 
existing  or  new  mass  transit  systems. 

A  scoping  meeting  was  scheduled  for 
September,  1990  at  the  Santa  Cruz  City 
Hall  Council  Chambers  at  809  Center 
Street  in  the  City  of  Santa  Cruz. 
California.  The  purpose  of  the  meeting 
was  to  determine  the  related  significant 
social,  economic  and  environmental 
issues  to  be  addressed  and  analyzed  by 
the  draft  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  tiia  address 
previously  provided  in  this  document 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Hanning.  and  Construction.  The  regulations  '. 
implementing  Executive  Order  12372 
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regaidiag  kileryiveraaMDial  coaaultetian  of 
Federal  PropuM  and  adiviliet  apply  to  thia 
prapfsao.) 

laauad  on:  Septembw  14.  ISOa 
Lea  W.  OnatoM. 

Area  Bnginttr.  Saenmenlo.  California. 
(FR  Doc  90-22282  Filed  9-19-40: 8:45  am) 


Researctt  and  Special  Programs 
Administration 

Applications  for  Exemptions;  Acuracy 
Systems,  Inc^et  aL 

AOCWCY.  Research  and  Special  Programs 
Administratfon,  DOT. 


ACnOK  List  of  applicants  for 
exempttoos. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processirg  of.  exemptions 
for  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2— Rail  freight.  3— Cargo  vessel. 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft 

New  Exemptions 


DATCS:  Comments  must  be  received  on 

or  before  October  22, 1990. 

ADDRESS  cOMMgwts  TO:  Dockets 
Branch.  Research  and  Speciial  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
TOR  FURTHER  mrORMATtON:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Docltets  Branch,  room 
8426,  Nassif  Building.  400  7th  Street. 
SW..  Washington.  DC. 


AppfcaBoH 


10449-N 

10451-N 
104S2-N 
1045S-N 

10456-N 
10457-N 

104S8-N 
104Sa-N 

10480-N 
104SM4 

i04ee-M 

1048»-N 


Applcart 


Accuracy  Systems,  Inc.  PtxMnix.  AZ_. 


Hoechat  Celanese  Corp..  OaRas  TX- 


Contiinsr  Ptodueta.  Inc.  SouS^atd. 
Mt 

Sl«a«  Chemical  Ca.  Houston,  TX 


Ctieniic#  OdiPm  Pviippany, 


Regulation(s)  affected 


4©  CFR  172.411. 


49  CFR  173. 11 9(a)(3). 


Nature  o(  exerapHon  thereoi 


49    CFR     178.11-12.     178.116-12. 

178.1S-12,  178.81-13,   178.82-13. 

17898-11. 178.9S-11. 
49  CFR  173.1 19(m» 


RL 


49  CFR  173.274.. 


Takiiar  Co.  SaM  Late  City.  UT.„ 


10468-N 


MMtSULEX  tac  North  Yorti.  Onlaiio. 
Canada. 

rfBHDUnon  90VVIOOS,  Lmwon  Of  rmw- 

barton  Co..  Oundan.  OK. 


Wil  Slwaart  Co..  CklahoaM  O^.  Ot( 


McOonnol  Oougtas  llalooptir  Co., 
AZ. 


49  CFR  173J3PIK4XI).. 


49  CFR  174.87(B.. 
49CFR171A 


49  CFR  173.420OK2)l> 

49  CFR  172.101, 17»315(a),  178.338. 


ABad  UnlMrsal  Corp..  Mainl,  FL.„ 

UiMd  Air  Corvk.  WMhOt  Craah.  CA. 
CPOPLBt.  Mapla  awdll  NJ- 


49CFR173.92(t4.-. 
49CFR173J77(1)~ 


49  CFR  173.34(14 . _- 
49CFR17a246417)- 


To  authorize  transportation  o<  a  Class  A  explosive  to  be  shipped  as  a 
Oass  C  explosive  when  padiaged  in  specially  deeigned  non-DOT 
SpecilicaKon  cont^neis  oonaiatina  oi  a  20"  x  SIT  x  3/16"  steal 
tubes  placed  in  heat  sealed  poly  t>ags  overpadted  in  DOT  SpeoSca- 
tion  (iberboerd  box.  (Modes  1,  2.  4.) 
To  authorize  the  one  time  shipment  of  triettiytamine.  classed  as  flam- 
nMbla  Iquid,  in  DOT  Specification  17E  20/18  gauge  steel  drums. 
(Mods  1.) 

To  authoriM  hydrostatic  and  drop  lasts  to  be  peitonned  on  single  (X)T 
Spedficatton  series  stainiess  steel  drums  representative  of  each 
capacity  to  be  tested  and  retained  indainitely.  (Modes  \.  Z.  X  4.) 

To  ttiSai»  ttansportaton  ol  material  classed  as  flammaUe  liquid  m  a 
mwMfoid  consisting  of  3/4~  steei  pipe  fittingi  attached  lo  a  3/4"  baR 
valve  and  pressure  gauge,  pieced  in  tte  opening  of  a  DOT  SpedHca- 
tiw  5B,  nominal  43  gaHon  dnan.  overpackad  insida  an  85  gallon  norv 
DOT  salvage  drum.  (Modea  1  and  3.) 

To  authortze  transportation  of  lluoawifonic  acid,  classed  as  corrosive 
material,  in  DOT  Specillcatton  111A60W7  analogous  stainless  steel 
tanK  cars.  (Mode  2.) 

To  authoriia  the  installation  of  aHentativa  A-120-«L-B  excoaa  •ow 
cliacli  vtfwea  in  the  li()uid  and  gas  Knee  in  plaoe  of  the  specified 
vriwes  lor  general  chlorine  seonce  on  bulk  (Morine  cargo  tanks. 
(Mode  2.) 

To  authorise  pre-hookup  of  tanti  cera  at  sulfurie  add  depots  waowice 
of  unloadbig  or  to  remain  connected  if  unloadbig  is  dtocontimed 
(Mode2J 

To  authoriM  tnnsportatx>n  loading  and  unloading  of  pce^entty  ylhor- 
ized  portable  tanks  on  cowpanyKwmed  and  dfiverK)perated  skid 
mounted  vehicles  «of  malariai  daaaad  as  corrosive  and  flammable 
■quids.  OHidbers  and  Hasting  aeanla.  (Model.) 

To  auSivto  transportation  of  radk>active  material  in  UF6  cylinders 
mwwfackmd  m  accordance  with  ANSI  and  ASME  standards  except 
fpf  5/8"  head  thickness.  (Mode  1.)  .^  _ 

To  mwMfacture,  mark  and  sen  vaeuurrvinsulaled  non-OOT  spedflcatton 
portabta  taniis  designed  in  accordance  with  the  ASME  Standards  wHh 
a  maximum  aNowabie  working  presaure  of  the  inner  vassei  of  132.3 
psig  tor  transportatnn  of  nonflammable  gas.  (Modes  1  and  34 

To  authorize  ahipmert  of  rocket  motors  with  igniters  Installed,  Class  B 
explosives  in  DOT  approved  shipping  conlainar  and  pwskaglng. 
(Modes  1  and  4.) 

To  authorize  shipment  of  sodium  hypochtorita,  dassed  aa  corrowve 
material,  in  one^lon  2E  bottles  stacked  in  DOT  SpedHcatkin  34  55- 
grten  druma  with  top  cut  oft  and  auppoftad  \if  3/8"  polyothylono, 
(Modal.)  ^  \_ 

To  authorize  an  altemative  method  lor  periodto  retestmg  and  lakiapeo- 
«on  of  certain  DOT  Spedfioillon  cylindars  uaed  tor  ahipment  of 
cqmpressed  gas.  (Mode  1.)  .  ,..  ._ 

To  authoriM  shipment  of  mateiNsI,  daaaad  as  canoaivo  materta).  m 
OdT  Spaciacattoft  S'Srton  imlnad  ataal  pala  with  a -28 

Mswvatoia  steel  Kd  (Moda  U 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC  on  September 
14. 199a 

).  Suzanne  Hedgepetli, 
Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[PR  Doc  90-22207  Filed  9-19-QO;  8:45  am) 


Applications  for  Ranawal  fx 
Modification  of  Exemptions  or 
Applications  To  Bacofna  a  Party  to 
Exemption;  Department  of  State 

AOENCV:  Research  and  Special  Programs 

Administrat'ion.  DOT. 

ACTION:  List  of  applications  for  Renewal 

or  modification  of  exemptions  or 

application  t^  become  a  party  to  an 

exemption. 


sumIury:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107i  subpart  B).  notice  is 
hereby  given  Aiat  the  Office  of 
I  lazarilous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide,  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  descobed  in  footnotes  to  the 
application  number.  Application      . 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "F*  denote  party  to.  These 
applications  hove  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  October  5. 1990. 


■+■ 


I  TO:  Dockets 
Branch,  Research  and  Special  Programs. 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  munber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 


FOR  FURTHER  MRMUtATION:  Copies 

of  the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  room 
8426,  Nassif  Building,  400  7th  Street.  SW. 
Washington.  DC 


Renewal 

Applica- 
tion No. 

AppNcam 

of 

#xenip- 
Hon 

2709-X 

US.  Department  of  De- 
lense,  Falls  Church,  VA. 

2/09 

27D8-X 

Tropin  Corp^  Spanish  Fork, 
UT. 

2709 

3095-X 

Dow  C>>emical  Co.,  Mid- 
land, Ml. 

3095 

3121-X 

US.  Department  of  the 
Anny,  Falls  Church.  VA 
(See  Footnote  1). 

3121 

3498-X 

U.S.  Oapwtment  of  De- 
fense, Fans  Church,  VA. 

3498 

4242-X 

U.&  Department  of  De- 
fenaa.  Fans  Churdt,  VA. 

4242 

4338-X 

Akzo  Chemical.  Inc.,  Chica- 
go, IL 

4338 

4453-X 

Wampum  Hardware  Co., 
New  Galilee,  PA. 

4453 

4453-X 

Buckley  Powder  Co.,  Engle- 
wood.CX). 

4453 

4S75-X 

Linde  Gases  of  the  Mid-At- 
lantic, Inc.,  Moorestown. 
NJ. 

4575 

5208-X 

Atiaa  Powder  Co..  Dallas. 
TX. 

5206 

560O-X 

Ozark-Mahoning  Co.,  Tulsa. 
OK. 

5600 

6117-X 

Montana  Sulphur  8  Chemi- 
cal Co..  Billings,  MT. 

6117 

6267-X 

Berry  Plastica,  Inc.,  Evans- 
vitle,  IN. 

6267 

6267-X 

Alden  Leeds,  Inc..  South 
Kearny,  NJ. 

6267 

6614-X 

An  Pure  Chemical  Co.,  Inc., 
Tracy.  CA. 

6614 

661 4-X 

Continental  Chemical  Co., 
Saaamento.  CA. 

66M 

6614-X 

Hasa  Chemicals.  Inc.. 
Santa  Clarita.  CA. 

6614 

6922-X 

6E  Silicones,  Waterford, 
NY. 

6922 

7026-X 

HR  Textron,  Pacoima,  CA. 

7026 

7517-X 

Trinity  Industries,  Inc., 
Daliaa,TX. 

7517 

7607-X 

7607 

SpringfieW,IL 

7857-X 

Welker  Engineering  Co., 
Sugar  Land,  TX 

7657 

780e-X 

Walarbury  Co..  inc..  Water- 
bury,  CT. 

7808 

7834,X 

U.S.  Department  of  De- 
fense, Fans  Churdi.  VA. 

7834 

7835-X 

Linda  Gases  of  the  West 
Inc.,  San  Ramon,  CA. 

7835 

7e35-X 

Sunox,  Inc.,  Ctiartotte,  NC 

7835 

783S-X 

Undo  Gasea  of  New  Eng- 
land, Inc..  West  Hartford, 
CT. 

7835 

7835-X 

GenEx,  Ltd.,  Dea  Moines, 

lA. 
Linde  Gases  of  the  MU-At- 

7835 

7835-X 

7835 

Isnttc,  Inc.,  Mooraslown, 

NJ. 

7836-X 

UNK3AS,  Inc..  Menredita. 
PR. 

7835 

7835-X 

Natkmal  Weklers  Supply 
Co..  mc,  Chartotte,  NC 

7835 

7835-X 

Unde  Gaaea  of  the  North- 
weat,  mc.  Portland,  Oa 

7835 

7835-X 

SoSialionic  Chemicals,  Inc. 
Fairfield.  NJ. 

7835 

nvnwNP 

AppSca- 
•onNa 

Appiicani 

of 
6x6ffnp- 

lion 

7846-X 

Linda  Gases  of  the  Mid^tt- 
lantic  Inc.,  Moorestown, 
HI. 

7846 

8053-X 

Eastman  Kodak  Co.,  Roch- 
estsr,  NY  (See  Footnote 
2). 

U.S.    Department    of    De- 

8053 

eoe6-x 

8086 

fense,  Fans  Churdt,  VA. 

8126-X 

Compagnie  des  Containan 
Reeervuva,  Paris,  Frartce. 

8126 

8196-X 

Sodete  Auxiiiarie  da  Trana- 

8198 

* 

ports  ol  a  Industries, 
Paris,  France. 

B232-X 

Sodete  Auxiiiarie  de  Trana- 
porta  at  d"  Mustiiea, 
Paris,  France. 

8232 

8236-X 

TRW  Safety  Systems/ 
Mesa,  Mesa,  AZ  (See 
Footnote  3). 

8236 

e494-X 

Fniehauf  Trailers-^Jquid 
and  Bulk  T«*  Oiviaion, 
Omaha.  NE. 

8494 

851 8-X 

Bamett  Truckirtg,  Itk.,  Fa- 
more.  CA. 

8518 

8518-X 

University  Engineering,  Inc., 
Berw:ia,CA. 

8518 

8518-X 

GSX  Senhces  of  CaMomia. 
Inc.,  Martinez,  CA. 

8518 

851 9-X 

Atlantic  Container  Una, 
South  Plainfield,  NJ. 

8519 

651 9-X 

Hoegh  Ugland  Auto  Unera 
A/'S,  Osk).  Nonvay. 

8519 

B526-X 

Atlas  Powder  Co.,  Dallas, 
TX. 

8520 

8522-X 

Tuacarora  Plastica.  Inc, 
Conyers.GA. 

8522 

8.<>?6-X 

Stoops  Fvpress,  mc,  An- 
derson, IN. 

8526 

852&-X 

Fore    Way    Express,    mc. 

Wausau.WI. 

8526 

8552-X 

Bronrter  Tank,  mc.  Fond  du 
Lac.Wl. 

8552 

8554-X 

JK  Van  Amburgh  Expto- 
sives,  mc,  Oaltas,  TX 

85.'i4 

8654-X 

Ramac  Exptosives  of  Penrt- 

svivania.  Inc..  AHentown. 
PA. 

8554 

8554-X 

Buckley  Powder  Co.,  Engle- 
wood,CO. 

6554 

8570-X 

Snyder  Industries,  inc.  Lin- 
coin,  NE  (See  Footnote 
4). 

Kansas  City  Southern  Rait- 

8570 

8582-X 

8582 

way   Co..    Kanaas   City. 

MO. 

8645-X 

Mining  Sen^ices  mtematkxv 
M  Corp.,  Salt  Lake  City, 
UT. 

8645 

Milter  Transporters.  Inc. 
Jackson.  MS. 

8864 

8901 -X 

Hopkins  Agricultural  Chemi- 
cal Co..  Madison.  Wl. 

8901 

8942-X 

Poly  Cai  Plastics  Co., 
French  Camp,  O. 

8942 

9023-X 

Chemical  Industries*  of 
Northern  Greece,  Thes- 
saloniki,  Greece. 

9023 

9138-X 

National     Aeronautica     8 

9138 

Space        Admlrsstratwn 

(NASA).  Waahington,  DC. 

8228-X 

Southern  CaHfomia  Chemi- 
cal Co.,  mc,  Santa  fa 
Springa,CA. 

8228 

9271-X 

The  Aichiaon,  Topaka  and 
Santa  Fe  Ralway  Co.. 
Topeka.K8. 

9271 

9275-X 

MoComick  4  Co..  Inc. 
Hunt  VaRay,  MO. 

927S 
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•oh  No. 


aaso-x 

929S-X 
990S-X 

931&-X 
832»-X 
9327-X 
9332-X 
9381 -X 
9430-X 
»499-X 

9507-X 

9507-X 
9507-X 
9507-X 
95C7-X 
9507-X 

9607-X 
9679-X 
961 7-X 
9623-X 
9823-X 
9672-X 
9692-X 
9700-X 
9723-X 
•733-X 

9771-X 
9e30-X 
9920-X 
9926-X 

9946-X 
9946-X 
9952-X 

9975-X 

9M0-X 

99ge-x 

908ft-X 


Wattrtont. 


San 


QE    "jjconfin. 

NY. 
Appied    Companies. 

FamiMtaCA. 
ARCOnpa Una. Co.  Inda- 

pantfanoa.  KS. 
Fluonwara.   Inc..   Chaaka. 

MN. 
U.&    Oapailniant   of    Da- 

fanaa.  F^b  Ctwrd).  VA. 
Radaion       Maaiuromnnt. 

bic  Tulsa.  OK. 
Oiromatoy  RAT  DMalon, 

Orangeburg.  NY. 
Pisniincft    mc    Stamtoni 

Tonanca.  CA. 
ENPAC  Gotp,  Jacksonvilto, 

PL 
Oa^eland  Container  Corp.. 

Oawland.  OH  (See  Foot- 

note  5). 
Linda  Gases  o(  New  Eng- 

Iwid.  Inc..  West  Hartford. 

CT. 
Unda  Gases  ol  The  Souttv- 

aaat  inc.  Wllmir«ton.  NC 
Unda  Gaaas  c*  ttw  Weat. 

Inc..  San  Ramon.  CA. 
Linda  Gaaas  oH  the  South. 

Inc.  Houston.  TX 
Linde    f^jerto    Rico.    Inc. 

Ouratx).  PR 
Linde  Gases  ct  the  Mid-At- 
lantic Inc.  Moorestovm. 

NJ. 
Unda  Gaaee  of  the  Norttv 

west.  Inc.  Portland,  OR. 
•RECO.  mc.  Salt  Lake  CNy. 

UT  (See  Footnote  6). 
Buckley  Poivder  Co.,  Engle- 

«»ood.CO. 
Buckley  Powder  Co..  Engle- 

wood.  CO. 
RECO.  kw..  San  Lake  Cliy, 

UT. 
Akzo  Ctwmiceis.  Inc.  Chi- 
cago. N- 
llaMburton    Co..     Duncan. 

OIC 
Dow   Chemicai   Ca,    Mid- 
land, ML 
Trtunwirate    Enwronmantal. 

Inc.,  Ounicy,  MA. 
nhoom    Cortfainar    Corp., 

Oanbury.  CT  (See  Foot- 
note 7). 
noneywaa  aic.  new  uiiyii- 

tort;  MN. 
wormrtgion  uyvrNier  Lorp., 

Cokaiiliua,  OH. 
Tn-Wal  Ca.  LculawWe.  KY 

CSaa  Footoola  8). 

Agricolas 
NA.     Ourango, 


Unton  CMtWe  IndualM 
Gaaee,  bic.  Dantaay.  CT. 

Unda  Gaaee  ol  9m  IMeaL 
ftic«  Sen  Reraon.  C^ 

QmN  Bwa.  Corp.,  Spdng- 
MdlMI. 

toim,  NJ  (3aa  FMNwIa 
9). 

Pvfc.MN. 
Tranaac,  btc.  Maceiv  GA — 
AcoimUMar^  btc.  Houa- 

ton.TX 


9230 
9296 
9305 

9916 
9323 
9327 
9332 
9361 
9490 
9499 

9507 

9507 
9507 
9507 
9507 
9507 

9507 
9579 
9617 
9623 
9623 
9672 
9692 
9700 
9723 
9733 

9771 
9830 

9920 
9926 

9946 

9946 
9952 
987S 


9996 


Appk»- 
tion  No. 


1001 5-X 

10020-X 
10032-X 


10046-X 
10193-X 

10424-X 

10436-X 


GreN  Broa.  Corp..  Spring- 
NJ. 
Inc.  Houston.  TX .. 
MCM.  Management  Control 

A     Maintanance.     SA. 

Geneva.  Switzerland. 
Eversady  Battery  Ca.  Inc. 

Cleveland.  OH 
Liquid  and  Gaa  Transport. 

&V..     Rotterdam.     The 

Nevienanas. 
Pennsylvania     Engineering 

Co..     PhiladelpMe.     PA 

(See  Footnote  10). 
Sandoz   Ctwmicala   Corpi. 

Chwtotia,  NC(SaaFoot- 

notall). 


ot 

exem|^ 

ion 


10015 

10020 
10032 


10046 
10193 

10424 

10436 


FOOTNOTES 

(1)  To  authorbe  an  addtional  thermally  insulated 
trailer  deeign  tor  shipment  o(  nitrogen  tetroxida, 
classed  aa  a  poison  A. 

(2)  To  lanew  and  authoriza  cargo  vessel  aa  an 
addHional  mode  of  transportation. 

(3)  To  authorizo  additional  inflators  and  modules 
for  passenger  restraining  systems  classed  as  flanv 
mable  solim. 

(4)  To  modrty  exemption  to  autt>orize  shipment  of 
certain  material  classed  as  Poison  B  in  polyethlene 
portable  tanlcs. 

(5)  To  modify  aMemption  to  inciaase  specilic  {ravi- 
ty  to  1.6  lor  shipment  of  corrosive  iquidB  and  nam- 
mabte  liquids  n  DOT  speofication  polyethylene 
drums. 

(6)  To  mo&ti  exemption  to  provide  tor  an  addi- 
ttonel  non-OOT  spec,  tank  tor  transportation  of  am- 
monium nitrate  sototion  containing  not  less  than 
15%  water,  cla»aad  as  an  oddizar. 

(7)  To  modify  enmption  to  authorize  ttie  manufac- 
ture, mark  and  seH  of  a  5  galton  capacity  DOT  spec 
35  dn«n,  not  to  exceed  50  tos.  total  weight  for 
packaging  of  material  dassad  as  oxidlzefs. 

(8)  TO  modify  exemption  to  provide  for  material 
classed  as  oxidizers  and  aanimaMe  waste  solids. 

(9)  To  modify  eaiamption  to  Jnciaaaa  pounde  per 
container  from  200  pourxte  to  a  maximum  of  500 
pounds. 

(10)  To  reissue  exemptton  originally  issued  on  an 
emergency  basis  to  authorize  shipment  of  mixture  of 
etttylene  oxid»<lichtorodMuoromethane  classed  as 
nonflammable  gas  in  DOT  spec  4BA240  cylirxlers. 

(11)  To  reissue  eMamplton  originaly  issued  on  an 
emergency  basis  to  authorize  sh^xnant  of  Dinrtroch- 
torobenzene,  classed  aa  a  poison  B  in  DOT  Specifi- 
cation MC-307  stainless  steal  cargo  tanks. 


Appfica- 
ttonNa 


4453-P 

7052-P 
7052-P 
7052-P 
7071-P 
7e07-P 
7607-P 
7B3»-*» 
784»4> 
7943-P 
794»-P 


Applicant 


Mine  Equipment  ft  Mill 
Supply  Co.,  Dawson 
Springs,  KY. 

Advanced  Totomotry  Sys- 
tems. Inc..  IssnU.  MN. 

Aldan  Electrorvca.  Inc.. 
wastDorougn.  ma. 

General  Dyriamtoa  Convair 
OkMon,  San  Diago.  CA 

Clayton  Chemical  Great 
Fala.VA. 

PACE,     Inc.     Minnoopom, 

Crane^   Inc.  Morton 
Grove,  IL. 

Wders       Supply       Ca 
(WESCO).  BHIartoa.  MA. 
jmttad,    bic, 
TX 
ChaaiiBal  Ca.  be 
f.NY. 

Mask      B 
C4on,CA. 


Parties  to 
exemp- 
tion 


4453 

7052 
7052 
7052 
7071 
7607 
7607 
7836 
7846 
7943 
7»«3 


Hon  Na 


821 4-P 
8214-P 

8236-P 
8273-P 
8519-P 
B526-P 
B526-P 
e526-P 
8526-P 
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This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  September 

13,  igga 

J.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc  90-22206  Filed  9-19-90;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoHocUon 
RoqulranMnts  Subrntttad  to  0MB  for 

Roviow 

Dated:  September  14. 1990. 

The  Department  of  the  Treasury  has 
submittal  the  following  public 
information  collection  reqairement(s)  to 
OMB  for  review  and  clearance  undier 
the  Paperworic  Reduction  Act  of  19ea 
Public  Law  96-511.  Copies  of  the 
8abayssion(8)  may  be  obtained  by 
calQog  the  Treasury  Bureau  Clearance 
Officer  listed.  Commentt  regarding  ttiis 
information  ooliection  sltoald  be 
addressed  to  the  OMB  reviewer  listed 


r' 


and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  TKasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  2O220. 

lalenal  RewBMM  Service 

OMB  number  New. 

Form  number  TOM^JT. 

Type  ofrerfew:  New  CoHection. 

Title:  U.S.  Estate  Tax  Return  for 
Qualified  Domestic  Trusts. 

Description:  Form  706-QDT  is  used  by 
the  trustee  or  the  designated  Hler  to 
compute  and  report  the  Federal  estate 
tax  imposed  on  qualified  domestic  trusts 
by  Internal  Revenue  Code  section 
2056A.  IRS  uses  the  information  to 
enforce  tfaia  tax  and  to  verify  that  the 
tax  has  been  properly  computed. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  number  of  repsondents: 
100. 

Estimated  burden  hours  per  response/ 
recordkeeping: 

Recordkeeping— 20  minutes 

Learning  about  the  law  or  the  form — 31 

minutes 
Preparing  the  form — 48  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS— 31  minutes 

Frequency  of  response:  Annually. 
•    Estimated  ^otal  recordkeeping/ 
reporting  burden:  218  hours. 

Clearance  officer  Garrick  Shear,  (202) 
535-4297.  bitemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Irving  W.  Wilaon.  Jr., 

Departmental  Reports  Management  Officer 

[PR  Doc.  90-22283  Filed  »-l&-gO;  &45  am] 

WLUNG  CODE  4n0-«1-M 


Internal  Revenue  Service 

Art  Adviaory  Panel;  Cloaed  Meeting 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington.  DC. 
dates:  The  meeting  will  be  held 
October  17  and  IB.  1990. 

FOR  nrniNEfl  INRMMATION  CONTACT: 

Karen  Carolan.  CC:AP:AS:4  901  D 
Street.  SW..  Washington,  DC  20024 


Telephone  No.  (202)  2Sa-«128.  (not  a  tott 
free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(Z)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Ad\isory  Panel  will  be  held  on  October 
17  and  18, 1990,  in  room  118  tM^nning  at 
9:30  a.m..  Aerospace  Center  Biding. 
901  D  Street.  SW..  Washington.  DC 
20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisab  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  invt^ve  fte 
discussion  of  material  in  individual  tax 
returns  made  conHdential  by  the 
provisions  of  section  6103  of  title  28  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3).  (4),  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  doctunent 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 
Fred  T.  Cddbeig,  Jr.,  ' 
Commissioner. 
(FR  Doc.  90-22214  Filed  9-19-90:  8:45  am] 

MLUNQ  COOC  4«3»41-4I 


(Delegation  Order  No.  159  (Rev.  3)1 

Delegation  of  AuttuMity;  Director, 
Employee  Plant  Technical  and 
Actuarial  Divialon 

AOENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  authority  to  waive  the 
minimiun  funding  standards  imder 
section  412  of  the  Internal  Revenue 
Code  may  be  further  redelegated  by 
Branch  Chiefs  in  the  Employee  Plans 
Technical  and  Actuarial  Division  to 
reviewers  Grade  GS-13  and  higher  for 
waivers  not  exceeding  $100,000.  The  text 
of  the  delegation  order  appears  below. 
EFFECnvc  DATE  September  17, 1990. 
FOR  FURTMtR  MPORMATION  CONTACT 
John  H.  Turner,  E:EPJl:S,  room  6244. 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224,  telephone  (202) 
566-3698  (not  a  toll-free  call). 


OrdarN&Ui(la«.^ 

Bfiedtv*  date:  »-17-«S 

Raqaeata  for  Variance  From  Minigumn 
Andhig  Standanli  (IRC  412(d)) 

1.  Pursuant  to  authority  vetted  in  tha 
Conunteaioner  of  bttemal  Revenue  by 
Treasury  Order  150-10,  there  is  hereby 
delegated  lo  the  Director,  Employee  Flana 
Technical  and  ActHarial  Diviaion.  Ii» 
auftorHy  to: 

a.  Waive  the  minimum  funding  itandarda 
under  IRC  412  in  accordance  with  subsection 
(dj  thereof,  and 

b.  perfonn  the  corresponding  duties  of  the 
Secretary  of  the  Treasury  wider  section  309 
of  tt»  Biaployee  Retirement  Income  SecvrHy 
Act  of  1974  (ERISA)  with  respect  to  the 
minimtin  funding  standards  under  ERISA 
section  302. 

2.  For  purposes  of  this  Order,  a  substantial 
waiver  is  a  waiver  with  respect  to  a  plan's 
minimum  hmding  requirements  for  a  plan 
year  which,  based  on  information  reported  to 
the  Internal  Revenue  Service,  exceeds  one 
million  dollars  on  a  noncumulative  basis  (that 
is,  exclusive  of  any  amount  with  respect  to 
which  a  waiver  was  requested  for  a  prior 
plan  year  or  years). 

3.  The  authority  contained  in  paragraph  1 
may  be  redelegated  to  Branch  Chiefs. 
Employee  Plans  Technical  and  Actuarial 
Division,  for  such  waivers  which  are  not 
determined  substantial  as  defined  in 
paragraph  2.  with  authority  to  further 
redelegate  to  reviewers  Grade  GS-13  and 
higher  for  waivers  not  exceeding  $lD0.00a 

4.  Delegation  Order  No.  159  (Rev.  2), 
effective  October  31, 1987,  is  superseded 

Dated:  August  30. 199a 

Approved; 
Charles  R  Brennan. 
Deputy  Commissioner  (Operations). 
(FR  Doc.  90-22211  Filed  9-19-90;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
A^airs. 

action:  Nouce. 

The  Deoartment  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  informadon:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numberfs),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
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who  wiU  be  required  or  asked  to  . 
respond:  (7]  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  9ft-511  applies. 


;  Copies  of  the  proposed 
information  collection  and  sujpporting 
'documents  may  be  obtained  from  Patti 
'Viers,  VA  Clearance  Officer  (723). 
Department  of  Veterans  Affairs,  SIO 
Vermont  Avenue  NW.,  Washington,  DC 
20420(202)233-^72. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget  720 
Jackson  Place  NW.,  Washington,  DC 


20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Conunents  on  the  information 
should  be  directed  to  the  OMB  Desk 
Officer  by  October  22, 199a 

Dated:  September  13, 1990. 

By  direction  of  the  Secretary. 
Ftrank  E  Lalley, 

Director,  Office  of  Information  Resources 
Policies. 

ExtensioB 

1.  Office  of  Acquisition  and  Material 
Management. 

2.  VA  Procurement  Activities  (VA 
Acquisition  Regulations  (VAAR)  Parts 
13, 14,  and  15). 

3.  Not  applicable. 


4.  Acquisition  information  is  collected 
by  VA  ptm^hasing  and  contracting 
personnel  for  the  purpose  of  issuing 
purchase  orders  and  awarding  contracts 
for  goods  and  services  necessary  to  the 
operation  of  VA  offices  and  health  care 
facilities.  The  collection  is  a  prerequisite 
to  the  acquisitions  upon  which  VA 
depends  in  order  that  it  serve 
beneficiaries. 

5.  On  occasion. 

6.  Individuals  or  households; 
Businesses  or  other  for  profit;  Small 
businesses  or  organizations. 

7.  380,258  responses. 
&  2.448  hours. 

9.  Not  applicable. 

|FR  Doc.  90-22210  Filed  9-19-«l;  a-45  am) 
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Sunshine  Act  Meetings 


Fadanl  R^islw 

VoL  SS,  No.  183 

Thursday,  September  20,  1990 


This  section  of  the  FEDERAL  REGISTER 
contains  notioas  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSrr  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  for 
Crnisideration  at  an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  added  !o  the 
agenda  for  consideration  at  the  open 
meeting  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
scheduled  to  be  held  at  approximately 
2:30  p.m.  (or  immediately  following  the 
adjournment  of  the  open  meeting  of  the 
Board  of  Directors  of  the  Resolution 
Trust  Corporation  which  is  scheduled  to 
begin  at  2.-00  p.m.)  on  Tuesday, 
September  18. 1990,  in  the  Amphitheater 
of  the  RTC  Building  located  at  801— 17th 
Street  NW.,  Washington.  DC: 

MemorandtBa  and  resolution  re: 
Amendments  to  part  337  of  the  Corporation's 
rules  and  regidations,  entitled  "Unsafe  and 
Unsound  Banking  Practices."  which  prohibit 
the  acceptance  of  brokered  deposits  by  any 
undercapitaliMd  insured  depositwy 
institution  aftet  December  7, 1988,  except  on 


specific  appUcation  to  and  waiver  of  the 
prohibition  by  the  Corporation. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  17, 1990. 
Federal  Deposiflnsurance  Corporation. 

Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

[FR  Doc.  90-22370  Filed  9-1S-90;  9:14  am] 

MLUNQ  COOC  S714-01-M 

FEDERAL  ELECTION  COMMISSION 

***** 

DATE  AND  TIME:  Tuesday,  September  25, 

1990, 10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washingtoa 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

CompUance  matters  pursuant  to  2  U.S.C 

J437g. 
Audits  conduced  pursuant  to  2  U.S.C.  §  437g. 

1 438(b).  and  Title  26  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


DATE  AND  TIME:  Thursday,  September  27. 
1990, 10:00  a.in. 

place:  999  E  Street,  NWi,  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
publia 

MATTERS  TO  BE  CONSIDERED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinions: 
1990-16— Robert  T.  Markowski  on  behalf  of 

Citizens  for  Thompson 
1990-21 — Honorable  Edward  Madigan 
Requests  for  additional  comments  of  MCFL 

rulemaking 
Allocation  Regulations:  Announcement  of 

Effective  Date 
Debt  Settlement  Rules:  Aimouncement  of 

Effective  Date 
Computerized  Magnetic  Media  Rules: 

Announcement  of  Effective  Date 
Fiscal  1992  Budget  Request 
Administrative  Matters. 
•         •         •        •        • 

PERSON  TO  CONTACT  FOR  WIPORMATION: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  376-3155. 

HkkAnold. 

Administrative  Assistant,  Office  of  the 

Secretariat 

[FR  Doc  90-22466  Filed  9-1&-40;  2:50  am] 
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Thursday, 
September  20,  1990 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary 

24  CFR  Part  200 

Revision  of  Use  of  Materials  Bulletin 

Used  in  the  HUD  Building  Product 

Standards  and  Certification  Program  for 

Plywood  and  Other  Performance  Rated 

Wood-Based  Structural-Use  Panels;  Final 

Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELX}PMENT 

Office  of  the  Assistant  Secretary  for 
Housing    Federal  Housing 
ConMiWssioner 

24  CFR  Part  200 

[Docket  No.  R-M-1370;  FR-2407-R-02] 

mN2S02-AO01 

Revision  of  Use  of  Materials  Bulletin 
(UM)  40c  Used  in  the  HUD  Building 
Product  Standards  and  Certification 
Program  for  Plywood  and  Other 
Performance  Rated  Wood-Based 
Structural-Use  Panels 

AOENCv:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMAllv:  This  final  rule  adopts  a  Use 
of  Materials  Bulletin  for  plywood  and 
wood-based  structural-use  panels  (UM- 
40c]  that  references  national  voluntary 
consensus  standards.  In  accordance 
with  24  CFR  200.935,  this  Use  of 
Materials  Bulletin  also  provides  a 
labeling  and  a  third  party  certification 
program  to  assure  that  the  building 
products  used  in  HUD  programs  meet 
the  appropriate  voluntary  consensus 
standard.  The  rule  also  supplements 
HUD's  Building  Product  and 
Certification  Program  by  requiring  that 
certain  additional  information  be 
included  on  the  label,  tag,  or  mark  that 
each  manufacturer  places  on  a  certified 
product.  It  also  specifies  the  frequency 
with  which  products  are  to  be  tested  in 
order  to  be  acceptable  to  HUD. 
DATES:  This  regidation  is  effective 
March  20, 1991.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regiilations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  12, 1990. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Leslie  H.  Breden,  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  pepartment  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410;  telephone, 
voice  706-1929:  (TDD)  (202]  708-4594. 
(These  are  not  toll-free  numbers.] 

SUPFIEMENTARY  INFORMATION:  On  May 
14, 1990  the  Department  published  in  the 
Fadforai  Register  a  proposed  rule  (55  FR 
19895]  which  would  (1)  Adopt  a  Use  of 
Materials  Bulletin  for  plywood  and 
wood-based  structural-use  panels  that 
references  national  voluntary  consensus 
standards;  (2]  require  plywood 
manufacturers  to  include  certain 
additional  data  on  cartified  products; 
and  (3]  state  the  frequency  with  which 


products  would  be  tested  in  order  to  be 
accepted  by  HUD. 

Two  comments  were  received  on  the 
proposed  rule.  One  commenter  stated 
that  the  proposed  rule  states  that  new 
certification  labels  would  require 
plywood  manufactitfers  to  comply  with 
UM  40c  thereby  subjecting  it  to  a 
distinct  hardship  at  considerable  extra 
expense  to  immediately  recall  all  of  the 
old  certification  labels.  This  final  rule 
will  not  become  effective  until  six  (6] 
months  after  publication  thus  giving  the 
manufactiu'ers  sufficient  time  to  comply 
with  this  rule. 

The  same  commenter  also  stated  that 
the  rule  should  refer  to  UM  40  instead  of 
UM  40c.  It  stated  that  this  revision 
would  eliminate  the  need  for 
certification  labels  to  be  changed  every 
time  a  new  edition  of  UM  40  is 
promulgated.  Reference  to  UM  40c  is 
necessary  because  different  standards 
are  in  UM  40.  Therefore,  the  Department 
will  not  eliminate  the  reference  to  UM 
40c. 

Another  commenter  stated  that  it 
supported  continuing  the  use  of 
descriptive  standards  for  building 
products.  UM  40c  recognizes  both  the 
descriptive  standards  and  the 
performance-based  standard  (see 
§  200.944(a]  (1)  and  (2)].    . 

The  text  of  UM  40c  is  not  being 
reproduced  in  this  rule  because  die 
substance  is  embodied  in  a  new  section 
of  24  CFR  part  200  set  forth  below. 
However,  copies  of  the  UM  are 
available  for  public  inspection  during 
regular  business  hours  in  the  Technical 
Support  &anch,  Office  of  Manufactured 
Housing  and  Regulatory  Functions,  room 
6270,  and  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  Washington,  DC 
20410. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2](C]  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

This  rule  does  not  consitute  a  "major 
rule"  as  that  term  is  defined  in  section 
l(d]  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1]  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 


agencies,  or  geographic  regions;  or  (3] 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b]  (the  Regulatory 
Flexibility  Act],  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
This  Use  of  Materials  Bulletin  would 
adopt  standards  that  are  nationally 
recognized  throughout  the  affected 
industry  and  will  not  create  a  burden  on  ■ 
manufacturers  currentiy  meeting  the 
standards. 

This  rule  was  Hsted  as  item  1138  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  23, 1990 
(55  FR  16226, 16239]  under  Executive 
Order  12291  and  the  Regulatory 
FlexibiUty  Act. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  the  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  would 
only  update  Use  of  Materials  Bulletin 
UM40b. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and  thus  is  not  subject  to 
review  under  the  Order. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedures,  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards.  Loan  program.  Housing 
community  development.  Mortgage 
insurance,  Organization  and  functions 
(government  agencies].  Reporting  and 
recordkeeping  requirements,  Minimum 
property  standards.  Incorporation  by 
reference. 

Accordingly,  24  CFR  part  200  is 
amended  to  read  as  follows: 

PART  200— INTRODUCTION 

1.  The  audiority  citation  for  24  CFR 
part  200  reads  as  follows: 

Aathority:  Titles  I  and  II.  National  Housing 
Act  (12  U.S.C.  1701-1715Z-18);  sec.  7(d), 
OepartOMnt  of  Housing  and  Urban 
Developrosnt  Act  (42  U.S.C.  3535(d)). 

2.  A  new  S  200.944  is  added  to  read  as 
follows: 


|200iM4   Supptementary  ■pecNIc 
requirements  wider  the  HUO  BuHdIng 
Products  Standards  and  Certification 
rrograni  lor  nywooa  ana  uuwr 
Perfocmance  RMed  Wood4aeed 
Structurat-Use  Panels. 

(a)(l]  All  plywood  made  to 
specifications  of  Voluntary  Product 
Standard,  PS  1-03,  "Construction  and 
Industrial  Plywood"  (published  by  the 
U.S.  Department  of  Commerce,  National 
Bureau  of  Standards  (May  1984]]  and 
grade  marked  as  PS  1-83  shall  conform 
to  the  requirements  of  PS  1-83,  except 
that  all  veneers  may  be  D-grade.  A  copy 
of  PS  1-83  may  be  obtained  from  the 
U.S.  Department  of  Conunerce,  National 
Institute  for  Standards  and  Technology, 
Office  of  Product  Standards, 
Gaithersburg,  MD  20899. 

(2)  All  plywood  panels  not  meeting 
the  veneer  grade  requirements  of  PS  1- 
83,  and  all  performance  rated  composite 
and  nonveneer  structural-use  panels 
shall  comply  with-the  requirements 
described  in  the  APA  PRP-loe, 
"Performance  Standards  and  PoUcies  for 
Structural-Use  panels"  (pubUshed  by  the 
American  Plywood  Association,  June 
1988).  However,  in  ASTM  D-3043-87, 
"Standard  Methods  of  Testing  Structiiral 
Panels  in  Flexure"  (published  by  the 
American  Society  for  Testing  and 
Materials,  August  28, 1987],  Method  B 
may  be  used  ia  Ueu  of  Metiiod  C  for 
measuring  the  mechanical  properties  of 
the  panel,  provided  that  the  test 
specimen  has  a  width  of  at  least  12 
inches.  The  impact  load  shall  be  150  ft. 
lbs.  for  single-layer  floor  panels 
excluding  any  floor  finishes.  Copies  of 
the  APA  Standard  may  be  obtained 
from  the  American  Plywood 
Association,  RO.  Box  11700,  Tacoma, 


WA  98411-0770.  Copies  of  the  ASTM 
Standard  may  be  obtained  from  the 
American  Society  of  Testing  and 
Materials,  1916  Race  Street, 
Philadelphia,  PA  19103. 

(3]  Structural-use  panels  shall  be 
Installed  in  accordance  with  the 
manufacturer's  installation  instructions 
and  Form  No.  E30K.  "APA  Design/ 
Construction  Guide-Residential  and 
Commercial"  (published  by  the 
American  Plywood  Association,  January 
1980]. 

(4)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  y.S.C.  552(a]  and  1 
CFR  part  51.  Copies  of  the  standards  are 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  1100  L  Sbeet  NW.. 
room  8401,  Washington,  DC 

(b]  Labeling.  Under  the  procedures  set 
forth  in  9  200.935(d](6]  concerning 
labeling  of  a  product  the  administrator's 
vaUdation  mark  and  the  manufacturer's 
certification  of  compliance  with  the 
applicable  standards  are  required  to  be 
on  the  certffication  labelissued  by  the 
administrator  to  the  manufacturer. 
Panels  that  conform  to  the  Performance 
Standards  and  Policy  for  Structural-Use 
Panels  shall  be  mariced  as  conforming  to 
UM  40c.  All  pcmels  complying  with  APA 
PRP-108  shall  be  marked  with  a  label 
formatted  In  the  manner  similar  to  the 
trademark  examples  shown  in  APA 
PRP-108.  All  panels  will  be  marked  with 
the  mill  number.  The  certffication  mark 
shall  be  stamped  on  each  panel  and  be 
located  so  that  it  is  available  for 
inspection. 

(c]  Periodic  testa  and  qualify  control 
inspections.  Under  the  procedures  set 
forth  in  f  200.935(d)(8)  concerning 


periodic  tests  and-quality  control 
inspections,  the  frequency  of  testing  for 
a  product  shall  be  described  in  the 
specific  building  product  certffication 
program  In  the  case  of  plywood  and 
wood-based  structural-use  panels, 
testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  Testing  shall  be  done  in  an 
Administrator's  laboratory  or  an 
Administrator-approved  laboratory 
every  three  months.  All  plywood 
qualified  for  conformance  with  PS  1-83 
shall  be  tested  in  accordance  with  PS  1- 
83. 

(2)  All  thickness  and  lay-ups  of 
structural-use  panels  in  production 
made  in  conformance  with  the 
Performance  Standards  shall  be  tested 
in  accordance  with  procedures  set  forth 
in  APA  PRP-108  Performance  Standards 
and  Policies  for  Structural-Use  Panels 
(published  by  die  American  Plywood 
Association  Standard  June  1988). 

(3)  The  Administrator  shall  examine 
each  manufacturer's  quaUty  control 
procedures  to  assure  they  are  the  same 
as  or  equivalent  to  those  set  forth  under 
the  QuaUty  Assurance  PoUcy  section 
4.2.3  of  the  publication  referenced  in 
paragraph  (2)  above  or  PS  1-03  section 
3.8.6.6,  Reexamination. 

(4)  "rhe  Administrator  shall  inspect  the 
manufacturer's  procedures  at  the  plant 
at  least  every  three  months  to  assure 
that  the  initially  accepted  quality  control 
procedures  are  being  followed. 

Dated:  August  17, 199a 
James  E.  Sclwenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner 

[FR  Doc  90-22304  Hied  9-19-00;  8:45  am] 
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nEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2. 3,  and  52 

FMerai  Acquisition  Rcgubrtion  (FAR); 
TnrsslioM  RsQuirsments 

AOENCIES:  De|>artinent  of  Defense 
(OoD),  General  Services  Administration 
tGSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 


r.  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  (1)  FAR  2.201  to 
require  the  clause  at  FAR  52.202-1  in 
fixed-price  research  and  development 
contracts  in  excess  of  $25,000;  (2)  FAR 
3.404  to  revise  the  prescription:  and  (3) 
the  clauses  at  FAR  52.202-1  and  52.203-5 
to  make  editorial  changes. 
date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  November  20, 
1990  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADORCSSCS:  Interested  parties  should  \ 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  A  F  Streets  NW.. 
room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  90-51  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHCR  INRMIMATION  CONTACR 
Ms.  Sharon  A.  IGser,  FAR  Secretariat 
room  4041,  GS  Building,  Washington,  DC 
20405,  (202)  501-4755.  Please  cite  FAR 
Case  90-51. 
SUPfLEIffiirrAflY  mFORMATION: 

A.  Regulatory  FlexilHlity  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^iificant  economic  impdct  on  a 
substantial  number  of  small  entities 
within  die  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.. 
because  it  merely  adds  definitions  to  a 
largo*  group  of  contracts,,  and  removes  a 
requirement  fit>m  certain  contracts  for  a 
contractor  to  make  a  representation 


■'>' 


when  sealed  bid  procedures  were  used. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  However,  comments  from 
small  entities  concerning  the  affected 
FAR  sections  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  section  90-610  (FAR 
Case  90-51)  in  correspondence. 

B.  Paperwotk  Reducticm  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  ^quirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  2, 3,  and 
52 

Government  procurement. 
Dated:  September  14, 1990. 
Albert  A.  ViccUoUa, 

Director,  Office  of  FederaJ  Acquisition  Policy, 

Therefore,  it  is  proposed  that  48  CFR 
parts  2,  3,  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2, 3,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

PART  2— DERNmONS  OF  WORDS 
AND  TERMS 

2.  Section  2.201  is  revised  to  read  as 
follows: 

2.201    Contract  clause. 

Hie  contracting  officer  shall  insert  the 
clause  at  52.202-1,  Definitions,  in 
solicitations  and  Contracts  except  when 
the  contract  is  not  expected  to  exceed 
the  small  purchase  limitation  in  part  13. 
If  the  contract  is  for  personal  services, 
construction,  architect-engineer 
services,  or  dismantling,  demolition,  or 
removal  of  improvements,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  Additional 
definitions  may  be  included,  provided 
they  are  consistent  with  the  clause  and 
the  Federal  Acquisition  Regulation. 


^  « 


PART  3-rlMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.404  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

3j404    Solicitation  provision  and  contract 


(b)  The  contracting  officer  shall  insert 
the  provision  at  52.203-4,  Contingent  Fee 
Representation  and  A^ement,  in 
solicitations,  except  when — 

(1)  The  contract  amoimt  is  not 
expected  to  exceed  the  limitation 
prescribed  in  13.000; 

(2)  The  solicitation  is  for  personal 
services  to  be  paid  for  on  a  time  basis; 

(3)  The  solicitation  is  for  utility 
services,  at  rates  regulated  by  Federal, 
State,  or  other  regulatory  bodies,  from  a 
public  utility  company  that  is  the  sole 
source; 

(4)  The  award  under  the  solicitation  is 
to  be  made  in  a  foreign  country;  or 

(5)  Any  other  Department  of  Defense 
contracts,  individually  or  by  class,  have 
been  designated  by  the  Secretary  for 
exception.  Reports  of  such  exceptions 
shall  be  filed  promptly  with  the 
Administrator  of  the  General  Services 
Administration. 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.202-1  is  amended  by 
revising  the  introductory  text  of  the 
clause  to  read  as  follows: 

S2.202-1    Definitions. 

As  prescribed  in  subpart  2.2,  insert  the 
following  clause: 

***** 

5.  Section  52.203-5  is  amended  by 
revising  the  introductory  text  of  the 
clause  to  read  as  follows: 

S2.203-5    Covenant  Against  Contingeirt 


As  prescribed  in  3.404(c),  insert  the 
following  clause: 

***** 

[FR  Doc.  90-22288  Filed  9-19-00;  8:45  am] 


%.:> 


Thursday 
Ssotsmlwr  20t  1990 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Paii  20 


Fedei^  Acquisition  Regulation  (FAR); 
Utilization  of  LSA  Concerns;  Proposed 
Rule 


31710. 


Fedwal  Reg^ter  /  Vol.  S5.  No.  183  /  Thursday.  September  zq  1990  /  Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CfRPart20 

Mml  AcqiMtfon  Regulation  (FAR); 
UIHntion  of  LSA  Concwtw 

AQENCIES:  Deportment  of  Defense 
(DoD),  General  Services  Administration 
|GSA).  and  National  Aeronautics  and 
^ace  Administration  (NASA).  -  ^ 
ACTION:  Proposed  rule. 


r:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Coimdl  are 
considering  changes  to  FAR  20.302(a)  to 
clarify  that  the  use  of  Labor  Surplus 
Area  clauses  is  not  appropriate  in 
acquisitions  for  petroleum  and 
petroleum  products  because  there  is  no 
likelihood  of  labor  surplus  area 
subcontracting  under  such  contracts. 
DATn:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  November  20, 
1900,  to  be  considered  in  the  formulation 
of  a  final  rule. 


:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  and  F  Street* 
NW..  Room  4041,  Washington,  DC  20405. 

Please  dte  FAR  Case  90-44  in  all 
correspondence  related  to  this  issue. 
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FOH  RJHTNOI  MPOfMATION  CONTACR 

Mrs.  Victoria  Moss.  Office  of  Federal 
Acquisition  Policy.  Room  4041,  GS 
Building,  Washington.  DC  20405,  {20Z) 
501-0168.  Please  cite  FAR  Case  00-44. 

SM^nJEMCNTAIIV  MFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  revision  to  FAR  20.302, 
concerning  the  use  of  labor  surplus  area 
subcontracting  clauses  in  solicitations 
and  contracts  for  petroleum  and 
petroleum  products,  is  not  expected  to 
have  a  significant  impact  on  a  number  of 
substantial  entities  within  the  meaning 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  because  there  is  no 
likelihood  of  labor  surplus  area 
subcontracting  in  such  contracts. 
However,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
Qiief  Counsel  for  Advocacy.  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  FAR  section  will 
also  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  dte 
section  90-610  (FAR  Case  90-44)  in 
correspondence. 

B.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  change 
to  the  FAR  does  not  impose 
recon&eeping  information  collection 
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requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  20 

Government  procurement 

Dated:  September  14, 1990. 
Alberi  A.  Vicdiiolla. 
Director,  Office  (^  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  20  be  amended  as  set  forth  below: 

PART  20-LABOR  SURPLUS  AREA 
CONCERNS 

1.  The  authority  citation  for  48  CFR 
part  20  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  20.302  is  amended  by 
removing  "and"  at  the  end  of  the 
paragraph  (a)(1):  by  removing  the  period 
at  the  end  of  paragraph  (a)(2)  and 
inserting  in  its  place  '*;  and  ";  and  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

211302   CoMractOmiMS. 

(a)*** 

(3)  Contracts  with  the  petroleum  and' 
petroleum  products  industry. 
•        *        •        •        • 
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INFORMATION  AND  ASSISTANCE 


;Index.  finding  aids  k  general  information 
Public  inspection  desk 
Corrections  to  published  documents   . 
Document  drafliag  information 
Machine  readable  documents 

Code  of  Federri  Reguiatiora 

Index,  finding  aids  &  general  information 
Printing  schedules 

Law* 

I^lbIic  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  infomation 

ItrmmlttmtM^  DOdunMlHS 

Executive  orders  and  proclamations 

Public  Papers  of  the  n«8ideats 

Weekly  Compilation  of  Presidential  Documents 

TIte  UnMed  States  Qovamment  Manual 
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general  appticatiMty  and  legal  effect,  most 
of  whid)  are  keyed  to  and  codified  in 
the  Code  of  Fodoial  Regulations,  wtiich  is 
put>li8hed  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  fisted  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricimural  Markvflng  Servica 
7CFRPart910| 

[Lemon  ReQutaHtn  73C] 

LMnoiM  Qfown  in  CBlifornii  and 
Arizona;  Lbnilation  of  HandHng 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  nile. 

summary:  This  regulation  establishes 
the  quantity  of  Califomia-Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  from 
September  23  through  September  29, 
1990.  Consistent  with  pro-am 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  lemons 
with  the  demand  for  such  lemons  daring 
the  period  specified.  This  action  was 
recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECTIVE  OATft  R^gulatioo  736  (7  CFR 
part  910)  is  effective  for  the  period  frtnn 
September  23  throu^  September  29, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT; 
Beatrix  Rodriguez.  Mariceting  Specialist, 
Mariceting  Order  Administration  Brandi, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (Department), 
Room  2524-S,  P.O.  Box  96456, 
Washington.  DC  2009(^6456:  telephone: 
(202)  476-3861. 

SUPFLEMENTARV  information:  This 
final  rule,  is  issued  under  Marketing 
Order  910  (7  CFR  part  910),  as  amended, 
regulating  the  haiidliog  of  IraMHis  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended,  hereinafter  referred  to  as  the 
Act 

This  final  role  has  been  reviewed  by 
the  Department  in  accordance  widi 
Departaental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  acti<m8  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  annual  receipts  of 
less  than  $5004X10,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  Califomia-Arizona  lemons  may  be 
classified  as  small  entities. 

The  Califomia-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  Committee's  most  recent 
«stimate  (September  12)  of  1990-61 
production  is  42.100  cars  (one  ear  equals 
1,000  cartons  at  38  pounds  net  weight 
each),  compared  to  37,881  cars  durkig 
the  1989-90  season.  The  production  area 
is  divided  into  three  districts  which  span 
California  and  Arizona.  The  Commitee 
estimates  District  1.  central  California, 
1990-91  production  at  6300  cars 
compared  to  the  4,158  cars  produced  in 
19B&-0a  In  District  2.  southern 
California,  the  crop  is  e}q>ected  to  be 
24,700  cars  compared  to  the  24.292  cars 
produced  last  year.  In  District  3.  the 
California  desert  and  Arizona,  the 
Committee  estimates  a  production  of 


10300  cars  compared  to  the  9,436  cars 
produced  last  year.  On  October  11, 1990, 
the  National  Agricultural  Statistics 
Service  will  publish  an  estimate  of  the 
1996-61  lemon  crop. 

The  three  basic  outlets  for  Califomia- 
Arizona  lemons  are  the  domestic  fresh. 
export,  and  processing  markets.  The 
domestic  (rc^sukted)  freah  market  is  a 
preferred  market  for  Califomia-Arizona 
lemons.  Based  on  its  earlier  crop 
estimate  of  40334  cars,  the  Committee 
estimates  that  about  44  percent  of  the 
1990-01  crop  will  be  utilized  in  fresh 
domestic  channels  (17300  cars), 
compared  with  the  1980-90  total  of 
16,600  cars,  about  44  percent  of  the  total 
production  of  37,881  cars  in  1989-00. 
Fresh  exports  are  projected  at  22 
percent  of  the  total  1990-61  crop 
utilization  compared  with  22  percent  in 
1989-00.  Processed  and  other  uses 
would  account  for  the  residual  34 
percent  compared  with  34  percent  of  the 
1966-60  crop.  Based  on  the  September  12 
revised  crop  estimate,  the  Committee  is 
expected  to  revise  its  utilization 
schedule  in  the  near  foture. 

Volume  regulations  issued  under  the 
authority  of  Sie  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  growers  and  consinners. 
Reduced  fluctuations  in  supplies  and 
prices  result  from  regulating  shipping 
levels  and  contribute  to  a  more  stable 
market  The  intent  of  regulation  is  to 
achieve  a  more  even  distribution  of 
lemons  in  the  market  throu^iout  the 
marketing  season  and  to  avoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  Ulie  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  lemon  marketing 
order  are  required  by  the  Committee 
from  handlers  of  lemons.  However, 
handlers  in  turn  may  require  individual 
growers  to  utilize  certain  reporting  and 
recordkeeping  practices  to  enable 
handlers  to  carry  out  their  functions. 
Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 
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The  Committee  submitted  its 
marketing  policy  for  the  1900-91  season 
to  the  Department  on  June  19.  The 
marketing  poUcy  discussed,  among  other 
things,  the  potential  use  of  volume  and 
size  regulations  for  the  ensuing  season. 
The  Committee  considered  the  use  of 
volume  regulation  for  the  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Ms.  Rodriguez.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
September  18, 1990,  in  Los  Aiigeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
that  310,000  cartons  is  the  quantity  of 
lemons  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
were  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  Imports  and  other  sources,  the 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions, 
weather  and  transportation  conditions, 
and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1990-01  marketing  policy.  This 
recommended  amount  is  11,000  cartons 
above  the  estimated  projections  in  the 
Committee's  current  shipping  schedule. 

During  the  week  ending  on  September 
15. 1990,  shipments  of  lemons  to  fresh 
domestic  markets,  including  Canada, 
totaled  304,000  cartons  compared  with 
284,000  cartons  shipped  during  the  week 
ending  on  September  16, 1989.  Export 
shipments  totaled  116.000  cartons 
compared  with  102,000  cartons  shipped 
during  the  week  ending  on  September 
16, 1989.  Processing  and  other  uses 
accounted  for  191,000  cartons  compared 
with  103,000  cartons  shipped  during  the 
week  ending  on  September  16, 1980. 

Fresh  domestic  shipments  to  date  for 
the  1990-91  season  total  2,131,000 
cartons  compared  with  2,049,000  cartons 
shipped  by  this  time  during  the  1989-90 
season.  Export  shipments  total  898,000 
cartons  compared  with  961,000  cartons 
shipped  by  tliis  time  during  1989-00. 
Processing  and  other  use  shipments  total 
1,624.000  cartons  compared  with  806,000 
cartons  shipped  by  this  time  during 
198e-9a 


For  the  week  ending  on  September  15, 
1990,  regulated  shipments  of  lemons  to 
the  h-esh  domestic  market  were  304,000 
cartons  on  an  adjusted  allotment  of 
344,000  cartons  which  resulted  in  net 
undershipments  of  40,000  cartons. 
Regulated  shipments  for  the  current 
week  (September  16  through  September 
22, 1990)  are  estimated  at  315,000 
cartons  on  an  adjusted  allotment  of 
348,000  cartons.  "Thus,  imdershipments 
of  33,000  cartons  could  be  carried  over 
into  the  week  ending  on  September  29. 
1990. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  September  15, 
1990,  was  $12.77  per  carton  based  on  a 
reported  sales  volume  of  305,000  cartons 
compared  with  last  week's  average  of 
$12.58  per  carton  on  a  reported  sales 
volume  of  325,000  cartons.  The  1990-91 
season  average  f.o.b.  shipping  point 
price  to  date  is  $12.67  per  carton.  The 
average  f.o.b.  shipping  point  price  for 
the  week  ending  on  September  16, 1989, 
was  $15.01  per  carton;  the  season 
average  f.o.b.  shipping  point  pijpe  at  this 
time  during  1989-90  was  $14.44  per 
carton. 

The  Department's  Market  News 
Service  reported  that,  as  of  September 
18,  demand  is  very  good  for  firai  grade 
CaUfomia-Arizona  lemons.  The  market 
is  firm  for  choice  fruit  ranging  in  sizes 
from  140  through  235.  The  maricet  is 
"steady"  for  aU  other  grades  and  sizes 
of  lemons.  At  the  meeting.  Committee 
members  commented  that  demand  for 
lemons  is  strong.  One  Committee 
member  also  commented  that  the 
transitional  period  at  this  time  should  be 
closely  monitored  since  District  2  is 
almost  finished,  hot  and  humid  weather 
conditions  have  interfered  with 
harvesting  activities  in  District  3,  and 
harvesting  in  District  1  will  commence 
in  late  September  or  early  October.  The 
Committee  unanimously  recommended 
volume  regulation  for  the  period  from 
September  23  through  September  29. 
1990. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department  the  California-Arizona 
1990-01  season  average  betih  on-tree 
price  is  estimated  at  ^.54  per  carton, 
116  percent  of  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price  of  $8.20  per  carton.  The  California- 
Arizona  1989-90  season  average  fresh 
on-tree  price  is  estimated  at  $8.53. 114 
percent  of  the  projected  season  average 
fresh  on-tree  pari^  equivalent  price  of 
$7.47  per  carton. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
September  16  through  September  22. 


1990,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  lemons  to  market 

Based  on  considerations  of  supply  and 
market  conditions,  it  is  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Renter.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
September  18, 1990,  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  September  23. 
1990.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act  to  make  this  regulatory 
provision  effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements,    , 
Reporting  and  recor^eeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  010  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  010  continues  to  read  as  follows: 

Auilioiity:  Sees.  1-19. 48  StaL  31,  at 
amended:  7  U.S.C.  601-674. 

2.  Section  010.1036  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulation*. 
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I010L1036  iMnnragriaHenTaaL 

IIm  quantity  of  lemoos  grown  hi 
California  and  Arisaoa  wldch  may  be 
handled  during  the  period  from 
September  23  throogh  September  29i 
1990k  ia  establisbed  at  310000  caitons. 

Dated:  Septanber  19, 1690. 
Robert  C  KMsay. 

Deputy  ZNTacttr,  FtuH  and  Vegetable 
Diviekm. 

pit  Doc  M>-2a59e  FOed  9-20-aO;  8^  am] 
■uma  CODE  a«w-a>4i 


7  CFR  Part  «1 

[Deefcet  No.  FV-00-186FR] 

Aknofids  Ctovwn  bi  Calfomi^  Salabia, 
Raaarva,  and  Export  Parcentasas  tar 
th»  1990-91  Crop  Year 

AOENCV:  Agrictdtoral  Marketing  Service. 

USDA. 

action:  Final  role. 

summary:  This  action  establishes 
salable,  reserve,  and  e^qrart  percentages 
of  65  percent  35  percent  and  0  percent 
respectively,  for  maricetable  Calif(»nia 
almonds  received  by  handlers  during  the 
1990-01  crop  year,  which  began  on  July 
1. 199a  This  action  is  taken  under  the 
marketing  esder  for  almonds  grown  in 
California  and  is  intended  to  avoid 
imreasoDaUe  fluctuations  in  shipiiients 
and  prices  in  view  of  a  projected  reoord- 
laige  California  almond  stqiply.  lliis 
action  is  based  on  recommendations  of 
the  Almcmd  Board  of  California  (Board), 
which  is  responsible  lot  local 
administration  of  the  order,  cmnments 
received  in  response  to  a  proposed  rule 
on  this  issue,  and  other  available 
informatioa 

BFFicnvc  OATC:  This  final  rule  wtil  take 
efiiect  on  October  22. 1990  and  will 
apply  to  aH  almonds  received  by 
hamUers  during  the  1990-01  crop  year, 
which  began  on  July  1, 1990  and  ends  on 
June  30 1991. 
WW  PMHTMHI  WiroWMATlOW  CONTACT; 

Allen  Beklen.  Marketing  Order 
Administivtion  Branch,  F&V.  AMS. 
USDA.  room  2S2&-S.  P.O.  Box  96460 
Wariihigtoa.  DC  20090-6450  telephone: 
(202)  475-3023. 

■UmiMllinWV  INTOWMATIONL  Thja 
final  rule  is  issued  under  maiketii^ 
agreement  and  Order  No.  981  (7  CFR 
part  061),  both  as  amended,  hereinafter 
refisrred  to  aa  tbe  cnder,  r^ilating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Amicoltaral  Marketing  Agreeoient 
Act  of  1037.  as  amended  (7  M&XL  601- 
674),  hereiiiafter  refered  to  as  die  Act 
This  rule  has  been  reviewed  by  the 
U.8.  Department  of  Apiculture  in 


accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  '*non- 
major^  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  die  Agricuhnral 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  die  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Meribeting  orders  issued  pursuant  to  ttie 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essoitiaUy  small 
entities  acting  on  thefr  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  ore  approximately  95  handlers 
of  almonds  «vfao  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7ja0O  prochicers  in 
the  regidated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  dian  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500000 
The  majority  of  handlers  and  producers 
of  California  almonds  may  be  classified 
as  small  entities. 

This  action  reqtrires  hendlav  of 
California  almonds  to  withhold,  as  a 
reserve,  frvm  normal  domestic  and 
export  markets,  85  percent  of 
merchantable  almonds  received  from 
growers  during  the  1990.01  crop  year. 
The  remaining  05  percent  (the  salable 
percentage)  <rf  the  cnqi  could  be  sold  by 
handlers  in  any  maricet  Total  1090  crop 
production  is  e)q>ected  to  be  666  million 
ketnetweight  pounds.  If  realized,  this 
would  be  the  second  largest  domestic 
crop  on  record,  only  0.8  percent  smaller 
than  the  record  large  1987  oorp  of  860 
million  kemehveight  pounds.  Total 
1090-01  crop  year  supplies  (1090  crop 
marketable  production  plus  marketable 
production  carried  in  from  the  1080-40 
crop  year)  ore  projected  at  a  record 
large  844  milUcn  kemehweigM  pounds— 
6.5  percent  larger  than  the  previous 
record  siqiply  of  702.4  million 
kemelwei^t  pounds  during  the  1988-80 
crop  year.  Domestic  and  ejqiert  tiade 
demand  for  1900^  is  estimated  at  665 
million  kemelw^dit  pounds. 

Reserve  almonos  could  be  released  to 
the  salable  category  at  a  later  date  if  it 
is  found  that  the  saiafale  percentage  ia 
insufficient  to  satisfy  1990-01  trade 
demand,  or  for  desirable  carryover 
requirements  for  use  during  the  1001-02 


crop  year  if  it  aiqiears  tkat  the  1981  crop 
will  be  fawnffident  to  meet  1901-82  trade 

demand  needs.  Othavwise,  laaeiia 
almonds  would  be  diverted  to  seooodaiy 
outlets  that  are  not  competitive  with 
existing  noimal  markets.  These  outlets 
would  include  almond  oil,  afanond 
butter,  animal  feed,  ami  o^r  secondary 
outiets  which  are  noncmnpetitive  with 
existing  normal  markets  for  almonds. 

While  diis  rule  may  restrict  die 
amount  (rf  almonds  which  handlers  may 
sell  in  normal  domestic  and  export 
markets,  the  salable  and  res«ve 
percentages  are  needed  to  lessen  the 
impact  of  the  oversupply  sitoatioo  facing 
the  industry  and  to  immote  stronger 
marketing  conditions,  thus  avoiding 
unreasoiuble  fluctuations  in  prices  and 
supplies  and  improving  power  retorns. 
Fuither,  this  action  could  help  provide 
interseeson  market  stability  by 
reserving  almonds  for  shipment  during 
the  1991-02  season  in  the  event  that  tOOl 
production  is  below  trade  demand 
needs. 

This  action  is  based  on  two 
recommendations  of  the  Board, 
comments  received  in  response  to  a 
proposed  rule  on  this  issue  (56  FR 
32638),  and  other  available  information. 

Autiiority  to  estabish  salable,  reserve, 
and  export  percentages  is  provided  in 
i  98147  of  the  order.  Pursuant  to 
If  66147  and  98140  of  die  order,  the 
Board  based  its  recommnendation  for 
salable,  reserve,  and  expwt  percentages 
of  65  percent  35  percent  and  0  percent 
respectively,  on  estimates  of  marketable 
supply  and  combined  domestic  and 
e}q)ort  trade  demand  for  die  1090-01 
crop  year.  The  Boenf  s  1090  marketable 
production  estimate  of  629  million 
kemelweight  pounds  is  based  on  a  1990 
ctotp  estimate  issued  by  die  Nstimal 
Agricultural  Statistics  Service  of  856 
million  kemelweight  pounds,  minus  an 
estimated  weight  loss  of  26  million 
kemelweight  pounds  resulting  from  the 
removal  of  inedible  kernels  by  handlers 
end  losses  during  manufacturing. 

Trade  demand  is  estimated  at  565 
million  kemelweight  pounds — 190 
million  pounds  for  domestic  needs  and 
375  million  pounds  for  export  needs.  An 
inventory  adjustment  was  mode  to 
account  for  supplies  of  salable  almonds 
carried  in  from  the  1980-00  crop  jrear  on 
July  1. 1990  and  for  supplies  of  salaUe 
almonds  deemed  desirable  to  be  carried 
out  on  June  30 1991,  for  eaify  season 
shipment  during  the  1991-92  crop  year 
until  the  1901  crop  is  available  for 
market  After  editing  for  inventory, 
die  trade  demand  was  calculated  at  409 
million  kemelweight  pcnmds.  This  is  the 
quantity  of  almonds  from  the  estimated 
1990  marketable  production  deoned 
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necessary  to  meet  trade  demand  needs. 
The  salable  percentage  of  65  percent 
would  meet  those  needs. 

The  remaining  35  percent  (220  million 
kemelweight  pounds)  of  the  1990  crop 
maricetable  production  will  be  withheld 
by  handlers  to  meet  their  reserve 
obligations^  All  or  part  of  these  almonds 
could  be  released  to  the  salable 
category  if  it  is  found  that  the  supply 
made  available  by  the  salable 
percentage  is  insufficient  to  satisfy 
1990-01  trade  demand  needs,  or  for 
desirable  carryover  requirements  for  use 
during  the  1991-92  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15, 1991.  Alternatively,  all  or  a 
portion  of  reserve  almonds  would  be 
sold  by  the  Board,  or  by  handlers  under 
agreement  with  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oU,  almond  butter,  animal  feed,  or  other 
outlets  which  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1990-91  crop 
year,  estimated  exports  are  included  in 
the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  is  established  by 
this  actios.  Therefore,  reserve  almonds 
would  not  be  eligible  for  export  to 
nonnal  export  outlets.  However, 
handlers  may  ship  their  salable  almonds 
in  export  markets. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendations  follows: 

Marketing  Policy  Estiimates— 1990 
Crop 
(KERNB-weoHT  Basis) 


Marketing  Poucy  Estimates— 1990 
Crop— Continued 
(KcnwcmxBatfT  Basw) 
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1. 1990  PiwJudion 

^  LOM  and  EM(npt-4.0%. 
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This  proposed  action  would  help 
avoid  unreasonable  fluctuations  in 
shipments  and  prices  as  the  industry 
faces  what  is  projected  to  be  the  second 
largest  crop  and  laigest  total  supply  on 
record.  The  projected  1990-91  crop  year 
supply  of  844  million  marketable 
kemelweight  pounds  would  be  28 
percent  larger  than  the  657.8  million 
kemelwei^t  pound  average  annual 
supply  for  the  last  five  years  (1985-66 
through  1989-90).  Although  official 
estimates  of  world  almond  production 
were  not  available  when  this 
recommendation  was  made  by  the 
Board,  it  is  likely  that  worid  production 
will  also  be  high,  barring  a  major  crop 
faUure  in  any  of  the  other  major  almond 
producing  countries. 

In  mak^  its  recommendations,  the 
Board  considered  information  and 
analyses  presented  at  public  meetings 
from  a  variety  of  sources  including 
handlers,  marketers,  buyers,  and 
producers  of  almonds.  Input  at  the 
meetings  varied  from  open  discussions 
to  the  presentation  of  an  economic  study 
designed  to  assist  the  Board  in  arriving 
at  its  recommendation  for  1900-91  crop 
year  salable  and  reserve  percentages. 

The  "Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Mariceting  Orders" 
(Guidelines)  issued  by  the  AMS  in  1982 
specify  that  110  percent  of  recent  years' 
sales  be  made  available  to  primary 
markets  each  season.  This  action  would 
provide  an  estimated  624  million  kernel 
wei^t  pounds  of  California  almonds  for 
unrestricted  sales  (1990  crop  salable 
production  plus  carryin  bom  the  1989 
crop]  to  meet  increasing  domestic  and 
world  almond  consumption  demand. 
This  amount  exceeds  the  current  record 
for  delivered  sales  of  California 
almonds,  set  in  1988-89.  by  19  percent 
Thus,  the  Guidelines  requirement  would 
be  met 

Notice  of  this  action  was  published  in 
the  Fedeml  Register  on  August  10. 1990 
(55  PR  32638).  Written  comments  from 
interested  persons  were  invited  through 
August  27, 1990.  Sixty-six  comments 
were  received.  Of  these  66  comments,  62 
opposed  the  establishment  of  a  35 
percent  reserve,  one  supported  the 
establishment  of  a  35  percent  reserve, 
two  favored  the  establishment  of  a  25 
percent  reserve,  and  one  objected  only 


to  the  59  million  kemelweight  pound 
desirable  carryover  figure.  Of  the  62 
comments  in  opposition  to  the 
establishment  of  the  reserve,  52  were 
from  growers,  five  were  irom  handlers, 
four  were  from  consumers,  and  one  was 
from  a  manager  of  almond  orchards.  The 
comment  in  favor  of  the  35  percent 
reserve  represented  a  cooperative 
handler  and  approximately  5,000 
growers.  Both  of  the  comments  in  favor 
of  a  25  percent  reserve  were  bom 
growers,  and  the  comment  which 
objected  only  to  the  59  million 
kemelweight  pound  carryover  figure 
was  from  a  handler. 

Many  commenters  who  opposed  the 
35  percent  reserve  indicated  that  there  is 
an  over  production  of  California 
almonds  and  that  holding  ahnonds  in 
reserve  this  year  will  add  to  the  surplus 
in  following  years.  Over  the  past 
decade,  however,  annual  maricetable 
production  has  failed  to  meet  trade 
demand  needs  for  the  1983-84, 1965-86, 
1986-87.  and  1989-90  crop  years.  Given 
the  wide  swings  in  production  from  year 
to  year  which  characterize  the  almond 
industry,  it  is  possible  that  the  1991  crop 
could  fall  short  of  1991-92  trade  demand 
needs.  If  early  projections  of  the  1991 
crop  indicate  that  this  would  likely  be 
the  case,  an  appropriate  quantity  of 
1990-91  crop  year  reserve  almonds 
would  be  released  to  the  salable 
category  to  augment  1991-92  crop  year 
supplies.  Otherwise,  1989-90  crop  year 
reserve  almonds  would  likely  be 
disposed  of  in  secondary  outlets  which 
do  not  compete  with  normal  markets  for 
almonds. 

Numerous  commenters  Indicated  that 
the  Board's  estimated  trade  demand  for 
the  1990-91  crop  year  of  565  million 
pounds  is  too  low.  Many  of  these 
commenters  stated  that  if  the  price  for 
almonds  was  lower,  more  consumers 
would  buy  almonds  and  would  continue 
to  buy  almonds  even  if  prices  rose  in 
future  years,  llie  565  million  pound 
estimated  trade  demand,  however,  is  7.6 
pereent  higher  tiian  the  1988-89  record 
for  delivered  sales  of  525  million 
pounds.  At  this  time,  it  is  doubtful  that 
additional  almonds  could  be  sold  by 
handlers  to  consumers  and  users 
without  a  reduction  in  price,  and  this 
price  reduction  would  almost  certainly 
be  reflected  in  the  prices  which  handlers 
pay  growers  for  their  almonds. 

It  should  be  pointed  out  that  the  Board 
is  very  concerned  about  developing  new 
markets  for  almonds.  Section  9aiM{c) 
of  the  order  specifies  ouUets  for  reserve 
almonds.  These  outiets  include  sales  to 
charitable  institutions  and  sales  for 
diversion  into  animal  feed  or  almond  oil, 
for  whidi  tite  handler  receives  a  lower 


price.  The  outlets  also  include  sales  to 
governmental  agencies  and  sales  for 
diversion  into  almond  butter.  Section 
981.66(c)  of  the  order  also  specifies  that 
in  addition  to  the  reserve  outiets 
specified  in  the  order,  the  Board  may 
designate  as  reserve  ouUets  other 
markets  which  it  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds.  It  is  expected  that 
the  Board  will  designate  new  reserve 
outiets  for  this  year.  The  Board  hopes 
that  these  markets  will  eventually 
become  outiets  for  salable  almonds  at 
normal  market  prices. 

Many  growers  indicated  that  without 
a  reserve,  the  small  handlers  to  whom 
they  deliver  would  have  no  difficulty 
marketing  all  of  their  almonds.  Many  of 
these  commenters  alleged  that  the 
reserve  would  only  benefit  Blue 
Diamond  Growers  (Blue  Diamond),  the 
largest  cooperative  in  the  industry, 
because  they  market  approximately  one- 
half  of  the  annual  marketable 
production.  Two  commenters  indicated 
that  the  reserve  would  not  have  an 
impact  on  Blue  Diamond  because  Blue 
Diamond  could  not  process  and  market 
65  percent  of  its  almonds  by  the  time 
that  reserve  almonds  would  likely  be 
released  to  the  salable  category. 

These  comments  do  not  take  into 
accoimt  the  fact  that  if  there  was  no 
volume  regulation,  many  small  handlers 
might  try  to  seD  their  almonds  quickly  in 
order  to  reduce  storage  or  holding  costs. 
Although  large  handlers  traditionally 
market  throughout  the  crop  year,  it  is 
reasonable  to  assume  that,  without 
regulation,  they  also  might  seek  to 
market  more  of  their  almonds  early  in 
the  crop  year. 

Without  a  reserve,  both  large  and 
small  handlers,  under  pressure  of  record 
large  supplies,  would  aggressively 
market  their  ahnonds  early  in  the 
season.  Prices  likely  to  be  received  by 
handlers  in  this  situation  would  not  be 
the  same  as  prices  with  a  reserve  in 
place.  Without  a  reserve,  prices  would 
be  expected  to  be  lower  in  an 
oversupplied  market.  Thus,  no  particular 
handler  would  be  able  to  market  its 
almonds  immediately  without  price 
concessions  vdiich  would  likely  impact 
growers. 

Many  growers  indicated  that  a  35 
percent  reserve  would  cause  them 
financial  hardship.  Several  of  these 
commenters  indicated  that  the  proceeds 
they  receive  from  the  salable  portion  of 
their  crops  would  not  be  sufficient  to 
cover  cultural  costs  or  payments  on 
bank  loans.  Many  growers  indicated 
that  they  did  not  believe  that 
withholding  35  percent  of  the  crop  in 
reserve  would  give  them  35  percent 


more  income  irom  the  salable  portion  of 
the  crop. 

These  commenters  appear  to  equate 
the  reserve  to  losing  35  percent  of  their 
crop.  In  actual  practice,  the  35  percent 
reserve  is  not  lost  to  the  market  For 
example,  a  portion  of  the  reserve  may 
be  released  to  the  salable  category  later 
in  the  season,  once  a  portion  of  the  crop 
has  been  marketed  and  the  danger  of  an 
oversupplied  market  early  in  the  season, 
with  consequent  price  reductions,  has 
passed.  Of  those  almonds  sold  by 
handlers  in  reserve  outiets.  many  are 
expected  to  be  sold  by  handlers  in 
noncompetitive  maricets  which 
command  prices  which  are  only  slighdy 
below  prices  for  salable  almonds.  While 
some  reserve  almonds  may  be  sold  in 
low-value  outiets,  the  improved  prices 
received  for  the  salable  portion  of  the 
crop  and  the  improved  stability  of  the 
industry  are  expected  to  more  than 
compensate  for  any  price  reduction. 

Many  commenters  indicated  that  a 
reserve  requirement  would  place  the 
California  almond  industry  at  a 
competitive  disadvantage  with  other 
producing  countries.  These  commenters 
indicated  that  other  producing  countries 
could  freely  export  almonds  to  the 
United  States  without  being  subject  to 
any  reserve  withholding  restrictions.  In 
fact  imports  of  almonds  into  the  United 
States  have  been  negligible  (including 
years  during  which  reserve  percentages 
were  imposed  on  handlers).  For  the  five 
year  period  1984-85  throu^  1988-89, 
imports  of  almonds  into  the  United 
States  averaged  only  670,000 
kemelweight  pounds  annually,  slightiy 
more  than  one-tenth  of  one  percent  of 
the  estimated  trade  demand  for  the 
1990-91  crop  year.  For  the  current  crop 
year,  imports  are  expected  to  remain  at 
an  insignifictmt  level. ' 

Three  handlers  raised  objections 
concerning  terms  and  conditions  which 
they  expected  to  be  included  in  the 
Board's  1990-91  agency  agreement  The 
agency  agreement  is  a  voluntary 
contract  with  the  Board  signed  by 
handlers  who  wish  to  dispose  of  their 
reserve  almonds  on  their  own  rather 
than  through  the  Board.  The  agency 
agreement  is  authorized  by  f  981.67  of 
the  order,  which  states  that  the  Board 
shall  authorize  handlers  to  act  as  agents 
of  the  Board  for  the  disposition  of 
reserve  almonds  upon  such  reasonable 
terms  and  conditions  as  the  Board  may 
specify.  However,  the  agency  agreement 
is  not  part  of  this  current  rulemaking 
action. 

Two  of  the  commenters  Who  raised 
objections  concerning  the  agency 
agreement  indicated  that  they  expected 
the  Board  to  specify  in  the  agency 


agreement  new  outiets  for  the 
disposition  of  reserve  almonds  which 
are  not  truly  noncompetitive  with 
existing  normal  markets  for  almonds. 
These  commenters  indicated  that  these 
markets,  such  as  sales  of  sample 
packets  of  almonds  to  curlines  for 
distribution  to  their  customers,  have 
already  been  developed  by  certain 
larger  handlers  and  are  not  open  to 
smaller  handlers.  These  commenters 
indicated  that  designating  such 
preexisting  maricets  as  noncompetitive 
markets  eligible  for  reserve  disposition 
would  give  an  unfair  advantage  to  the 
handlers  who  are  already  utilizing  those 
markets. 

The  Board  met  on  September  12. 1990. 
and  recommended  an  agency  agreement 
for  the  1990-91  crop  year  wUch  includes 
several  outiets  for  the  disposition  of 
reserve  almonds,  including  sales  of 
sample  packets  to  airlines.  The  AMS  is 
in  the  process  of  reviewing  this  agency 
agreement  to  ensure  that  it  conforms 
with  the  provisions  of  the  order  and  the 
Act  As  part  of  this  review,  the  AMS  will 
evaluate  designated  markets  for  reserve 
almonds  to  ensure  that  they  are 
noncompetitive  with  existing  normal 
markets  for  almonds.  The  AMS  will 
approve  those  outiets  which  it  finds  are 
noncompetitive  with  existing  maricets. 

The  third  commenter  who  raised 
objections  concerning  the  agency 
agreement  indicated  that  the  1990-91 
agency  agreement  would  not  permit  the 
sale  of  reserve  almonds  to  foreign 
manufacturers  of  almond  butter.  The 
agency  agreement  recommended  by  the 
Board  on  September  12, 1990,  does,  in 
fact,  provide  that  sales  of  reserve 
almonds  to  manufacturers  of  almond 
butter  may  only  be  made  to  domestic 
almond  butter  manufacturers.  While 
agency  agreements  for  prior  crop  years  . 
have  allowed  sales  to  foreign  almond 
butter  manufacturers,  the  Board  found 
that  it  was  difficult  to  ensiue  that  such 
manufacturers  were  converting  almonds 
they  received  into  almond  butter  in 
compliance  with  the  order.  The  AMS 
will  consider  this  issue  as  part  of  its 
review  of  the  1990-91  crop  year  agency 
agreement 

One  commenter  stated  that  the  15Kiay 
comment  period  provided  in  the 
proposed  rule  was  insufficient  The 
proposed  rule,  however,  contained  a 
finding  that  a  15-day  comment  period 
was  appropriate  because  handlers, 
buyers,  and  producers  need  to  know  as 
soon  as  possible  the  extent  to  which 
volume  regulation  may  be  put  into  effect 
this  crop  year.  As  previously  mentioned, 
comments  were  received  frt>m  66 
growers,  handlers,  and  consumers  of 
almonds  in  response  to  the  proposal 
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which  indicates  (hat  interested  penons 
had  sufficient  time  to  submit  their 
views. 

Two  comaenters  stated  that  a  35 
percent  reserve  is  violative  of  the  U3. 
ConstitutioD  because  it  amoimts  to  a 
"taking"  without  compensation.  The 
AMS,  however,  has  reviewed  this  issue 
and  concludes  that  the  authority  to 
establish  reserve  percentages  for 
California  almonds  is  authorized  under 
the  order  and  the  Act  and  is 
constitutionaL 

Two  commeoteis  pointed  out  that  the 
proposed  rule  did  not  discuss  a 
resolution  passed  by  the  Board  on  July 
25, 1990.  This  resolution  stated  that  the 
Board  will  not  recommend  at  any  time 
diat  the  salable  percentage  for  the  1990- 
91  crop  year  be  increased  to  more  than 
93  percent  of  marketable  production. 
The  Board  believes  that  while  additional 
almonds  may  need  to  be  released  to  the 
salable  category  at  a  future  date  if  it  is 
found  that  the  salable  percentage 
established  by  this  action  is  insufficient 
to  satisfy  1990-91  trade  demand  needs, 
or  for  desirable  carryover  requirements 
for  use  during  the  1991-92  crop  year,  7 
percent  of  marketable  production  will 
not  be  needed  for  this  purpose.  The 
AMS  did  not  discuss  this  resolution  as 
part  of  the  proposed  rule  on  this 
rulemaking  action  because  the 
resolution  does  not  affect  the 
establishment  of  a  05  percent  salable 
percentage  and  a  35  percent  reserve 
percentage.  Notwithstanding  the  Board's 
resolution,  it  may  be  found  desirable  to 
release  all  of  the  reserve  ahmmds  to  the 
salable  category  at  a  later  date. 

Two  commenters  stated  that  when  the 
reserve  recommendation  was 
recommended  by  the  Board,  the  Board 
was  unaware  of  the  AMS's  position  that 
the  reserve  could  not  be  divided  into  an 
allocated  portion,  which  could  be 
disposed  of  by  handlers  immediately  in 
reserve  outlets,  and  an  unallocated 
portion,  which  had  to  be  held  by 
handlers  for  allocation  at  a  later  date. 
These  commenters  indicated  that  the 
salable  and  reserve  percentages 
recommended  by  the  Board  mi^t  have 
been  different  if  the  Board  had  been 
aware  of  this  position.  It  appears  that 
the  Board  was  aware  of  this  position  at 
its  July  25, 1990,  meeting  when  the 
Board's  final  resolution  on  1990-01 
salable  and  reset  we  percentages  wras 
made.  That  resolution  contained  no 
recommendation  for  allocated  and 
unallocated  percentages.  Further,  there 
is  no  authority  far  an  unalkxated 
reserve  Miht  ordtex. 

Two  commenters  suggested  an 
alternative  method  of  establishing  a 


reserve  of  35  percent  of  marketable 
production  for  the  1990-91  crop  year. 
These  commenters  suggested  exempting 
the  first  15  million  kemelweight  pounds 
of  almonds  received  by  a  handler  and 
placing  a  reserve  of  40  percent  of 
marketable  production  on  all  almonds 
received  by  a  handler  in  excess  of  15 
miUion  kemelweight  pounds.  This 
method,  however,  is  not  authorized 
under  the  order. 

In  addition,  two  commenters 
recommended  an  alternative  level  of 
reserve,  25  percent,  without  further 
elaboration.  However,  for  the  reasons 
stated  herein,  a  35  percent  level  is 
appropriate. 

One  commenter  stated  that  the 
proposed  reserve  would  vitiate  sections 
608c(6)  (C),  (D),  and  (E)  of  the  Act 
because  these  sections  require  that 
reserves  should  be  equally  and 
equitably  apportioned  among  all 
handlers  and  that  the  burden  must  be 
equalized.  This  commenter  indicated 
that  Blue  Diamond  would  have  no 
burden  if  the  proposed  reserve  were 
established  because  they  could  not 
market  their  canyin  and  65  percent  of 
their  1990-91  mariietable  production  by 
the  time  that  reserve  almonds  would 
likely  be  released  to  the  salable 
category. 

Sections  608c(6)  (C)  and  (D)  of  the  Act 
provide  the  authority  for  the 
establishment  of  salable  and  reserve 
percentages  under  the  almond  marketing 
order.  Section  808c(6)(E)  is  not  authority 
for  this  program.  Section  608c(6KC) 
provides  that  salable  and  reserve 
percentages  may  be  established  under  a 
uniform  rule  based  on  the  amounts 
which  each  such  handler  has  available 
for  current  shipment  and  equitably 
apportioned  among  all  handlers.  Section 
608c(6][D)  allows  for  equalizing  the 
burden  of  surplus  elimination  or  control 
among  producers  or  handlers.  It  is  the 
position  of  the  AMS  that  this  rule  which 
establishes  salable  and  reserve 
percentages  for  the  1990-91  crop  year 
conform  to  the  provisions  of  the  Act. 

Two  comments  concerned  the 
classification  of  the  proposed  reserve 
rule  as  a  "major"  or  a  "non-major"  rule. 
The  Department,  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291,  determined  the  rule  to  be  a  "non- 
major"  rule. 

The  commenters,  in  voicing  objections 
to  the  "non-major"  status  of  die  rale, 
calculated  the  total  dollar  value  of  the 
reserve  (estimated  at  220  million 
kemelweight  pounds]  and  equated  this 
figiu-e  to  lost  revenue.  In  actual  practice, 
the  reserve  does  not  equal  lost  revenue 
because  such  a  calculation  does  not 


take  into  account  expected  improved 
returns  for  the  VS  percent  salable  portion 
of  the  crop  or  the  returns  received  for 
the  35  percent  of  the  crop  which  will  be 
sold  in  noncompetitive  outlets  or 
released  to  the  salable  category  at  a 
later  date. 

Three  handlers  indicated  that  the 
Board's  desirable  carryover  figure  of  59 
million  kemelweight  pounds  is  too  low. 
One  coouaenter  expressed  concern  that 
the  carryout  figure  is  much  lower  than 
the  desirable  carryover  figiues  included 
in  Board  marketing  policies  for  recent 
years,  which  the  commenter  stated  have 
been  set  at  least  80  million  kemelweight 
pounds.  Two  commenters  objected  to 
the  fact  that  the  Board  lowered  its 
recommended  desirable  carryover  horn 
93  million  kemelweight  pounds 
recommended  at  its  June  27. 1990, 
meeting  to  59  million  kemelweight 
pounds  recommended  at  its  July  25. 
1990,  meeting.  The  Board  initially 
recommended  the  35  percent  reserve  at 
its  June  27, 1990,  meeting.  Between  that 
date  and  Board's  July  25, 1990.  meeting, 
several  of  the  figures  upon  which  the 
initial  35  percent  reserve 
recommendation  was  based  changed. 
These  changes  included  a  decrease  in 
estimated  marketable  production  from 
643  million  kemelweight  pounds  to  629 
million  kemelweight  pounds  and  a 
decrease  in  canyin  as  of  July  1, 1990. 
from  240  million  kemelweight  pounds  to 
215  million  kemelweight  pounds. 

In  evaluating  this  issue,  the  AMS  has 
examined  actual  industry  shipment 
figures  for  the  last  five  years  for  the 
period  July  1  through  August  31.  The 
new  crop  year  begins  on  July  1  and  new 
crop  almonds  are  harvested  beginning  in 
August  and  are  expected  to  be  available 
for  shipment  begimiing  about  September 
1.  For  the  crop  years  1985-66  through 
1989-W,  shipments  for  the  July  1  through 
August  31  period  have  ranged  from  55 
million  kemelweight  pounds  to  86 
million  kemelweight  pounds.  The 
Board's  recommoided  desirable 
carryover  of  50  million  pounds  should  be 
sufRcieot  to  meet  trade  demand  needs 
given  the  foot  that  a  portion  of  the  35 
percent  reserve  is  available  to  be 
released  to  the  salable  category  before 
September  1, 1991. 

Therefore,  for  the  reasons  stated,  the 
above  comments  are  denied. 

The  commenter  in  favor  of  the 
proposed  35  percent  reserve  indicated 
that  if  there  were  no  reserve  percentage 
and  the  California  almond  industry 
marketed  its  total  available  supply, 
buyers  would  tend  not  to  buy  until  they 
believed  that  die  market  price  had 


reached  its  lowest  level.  The  commenter 
indicated  that  this  would  benefit  buyers 
rather  than  growers.  This  commenter 
pointed  out  that  uncertainty  in  the 
market  encourages  speculation, 
whereby  buyers  purchase  larger 
supplies  than  needed  and  wait  for  the 
market  to  advance.  The  commenter 
indicated  that  the  establishment  of  a  35 
percent  reserve  would  help  solve  these 
problems. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  Bnal  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendations,  the 
comments  received,  and  other  available 
information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 


UstofSubji 


eels  in  7 


CFR  Fart  981 


Almonds.  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 


PART  981— AUMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Subpart— Salable,  Reserve,  and  Export 
Percentages. 


1 

l*«C 
)fF€ 

SaliMe, 


.237  is  added  to  read  as 


2.  Section 
follows: 

Note. — This  Mction  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


S  981.237   Salable,  reaarve,  and  export 
percentages  for  almonds  during  the  crop 
year  beginning  on  July  1, 1990. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1, 1990,  shall  be  65 
percent,  35  percent,  and  0  percent, 
respectively. 

Dated:  September  19, 1990. 
CharlM  R.  Bradtr, 

Director.  Fruit  and  Vegetable  Division. 

(PR  Doc.  90-22557  Filed  9-20-00:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttw 
Currency 

12  CFR  Part  3 

[Docket  No.  90-17] 

Minimum  Capital  Ratios 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

action:  Final  rule. 

summary:  The  O^ice  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
capital  regulation  in  12  CFR  part  3.  The 
amendments  (1)  standardize  the 
deHnition  of  capital  in  12  CFR  3.2  to 
make  it  consistent  with  the  definition  of 
capital  used  in  the  OCC's  risk-based 
capital  guidelines.  (2)  eliminate  the 
existing  definitions  of  primary  and 
secondary  capital,  replacing  them  with 
Tier  1  and  Tier  2  capital,  (3)  establish  a 
new  minimum  leverage  ratio  of  3.0 
percent  Tier  1  capital-to-total  assets  for 
the  highest  rated  banks  with  an 
additional  cushion  of  100-200  basis 
points  for  all  other  banks,  and  (4) 
change  the  minimum  capital  ratios  in  12 
CFR  3.6  to  reflect  the  new  risk-based 
capital  ratio  and  leverage  ratio 
requirements.  The  OCC  also  is  making 
certain  technical  amendments  to 
Interpretive  Ruling  3.100.  In  addition,  the 
OCC  is  making  a  number  of  conforming 
amendments  to  minimize  the  repetition 
of  definitions  and  terms  in  part  3  and 
appendix  A.  The  new  leverage  ratio, 
which  operates  in  tandem  with  the 
OCC's  risk-based  capital  guidelines, 
requires  a  minimum  level  of  capital-to- 
total  assets,  thereby  placing  a  limit  on 
the  amount  of  leverage  a  national  bank 
can  undertake.  The  OCC's  minimum 
leverage  ratio  requirement  is  the  same 
as  the  requirement  that  has  been 
adopted  by  the  Board  of  Governors  of 
the  Federal  Reserve  System. 

EFFECTIVE  DATE:  December  31, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  C.  Kelly  or  Donna  E.  Duncan, 
National  Bank  Examiners.  Office  of  the 
Chief  National  Bank  Examiner,  (202) 
447-1164;  Mark  D.  Winer,  Associate 
Director,  Economic  and  Policy  Analysis 
Division,  (20)  447-1924;  C.  Stewart 
Goddin,  Senior  Intemational  Economic 
Advisor,  Multinational  and  Regional 
Bank  Analysis,  (202)  447-1747;  or  Robert 
J.  Roth,  Attomey,  Legal  Advisory 
Services  Division,  (202)  447-1883,  Office 
of  the  Comptroller  of  the  Currency, 
Washington,  DC  20219. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

This  final  rule  is  an  outgrowth  of  the 
OCC's  development  and  implementation 
of  the  risk-based  capital  guidelines.  The 
OCC's  risk-based  capital  guidelines 
were  published  on  January  27, 1989  (54 
FR  4168),  and  become  effective  for  all 
national  banks  on  December  31, 1990. 
As  discussed  in  the  notice  of  proposed 
rulemaking  (NPRM)  pubUshed  on 
November  3. 1989  (54  FR  46394).  the 
OCC,  during  the  development  of  the 
risk-based  capital  guidelines, 
contemplated  retaining  some  form  of 
minimum  capital-to-total  assets 
requirement  (leverage  ratio)  that  would 
work  in  tandem  with  the  risk-based 
capital  guidelines.  The  new  leverage 
ratio  uses  a  definition  of  capital 
consistent  with  that  of  the  risk-based 
capital  guidelines  and.  when  combined 
with  the  guidelines,  replaces  the  existing 
minimum  capital  requirements  found  in 
12  CFR  part  3. 

The  OCC  is  committed  to  risk-based 
capital  as  the  primary  determinant  of 
capital  adequacy.  The  risk-based  capital 
standard  is  designed  principally  as  a 
measure  of  credit  risk.  However,  even 
banks  with  very  little  or  no  credit  risk 
need  to  maintain  capital  to  protect 
against  losses  from  other  risks  [e.g., 
interest  rate  risk,  operational  risk,  asset 
concentrations,  etc.).  The  purpose  of  the 
leverage  ratio  is  to  ensure  that  even 
banks  that  invest  exclusively  in  low 
risk-weighted  assets  still  have  to 
maintain  a  certain  level  of  core  capital. 
It  is  based  on  the  principle  that  any 
bank,  no  matter  how  minimal  its  risk, 
needs  to  maintain  some  level  of  equity 
capital  to  protect  against  unforeseen 
and  extraordinary  events.  Thus,  for 
banks  with  low  risk-weighted  assets,  the 
leverage  ratio  may  increase  the  required 
minimum  level  of  Tier  1  capital.  Because 
of  the  tandem  nature  of  the  capital 
requirements,  the  leverage  ratio  never 
permits  a  bank  to  lower  its  capital  level 
below  the  risk-based  capital 
requirements. 

To  implement  this  new  leverage  ratio, 
the  OCC  is  changing  the  definitions  of 
capital  in  12  CFR  part  3  to  make  them 
identical  to  the  risk-based  capital 
guidelines.  The  existing  minimum 
capital  ratios  found  in  S  3.6  are  replaced 
by  the  minimum  risk-based  capital  and 
leverage  ratios.  The  OCC  believes  that 
these  changes  to  the  definition  of 
capital,  along  with  the  implementation 
of  the  risk-based  capital  standard  and 
the  leverage  ratio,  represent  the  best 
approach  for  achieving  adequate 
capitalization  of  the  national  banking 
system. 
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n.  Sammaiy  of  dw  CoanDfloAi  and 
Changes  Cram  the  NFKM 

Vaiioat  mocyfications  to  the  NPSOA 
pt^Iklied  OB  Noveaiber  3, 1989  (54  FR 
4e39«)  wen  influoiced.  in  part,  by 
comment!  received  during  the  comment 
period  diet  ended  on  January  2, 199a 
The  OCC  received  32  comment  letters. 
The  majority  of  the  commenters  were 
national  banks  or  dieir  holding 
companies.  Varioas  trade  associations, 
state  and  federal  regulatory  agencies, 
Members  of  Congress,  savings  and  loan 
associations,  and  other  parties 
representing  the  financial  services 
industry  also  commented. 

The  NFRM  solicited  comments  on  all 
aspects  of  the  proposed  amendments  to 
12  CFR  part  3.  In  addition,  the  OCC 
specifically  aought  comment  on  (1) 
whether  a  minimum  leverage  ratio  other 
than  the  proposed  3.0  percent  Tier  1 
capital-to-total  assets  should  be 
adopted,  and  (2)  whether  the  CX:C 
should  adjust  the  definition  of  capital 
and  tttrplos  in  ofder  to  have  a  consistent 
regulatory  definitian  of  capitaL 

The  corameoters  discussed  various 
aspects  of  the  proposal  as  well  as  issues 
specifically  targeted  for  oomraenL  The 
OCC  has  incorporated  a  number  of 
commenter  suggestions  into  the  final 
rule.  In  addition,  the  OCC  has  adjusted 
the  treatment  of  the  allowance  for  loan 
and  lease  losses  (ALLL)  in  the 
calculation  of  the  leverage  ratia  Issues 
raised  by  the  commenters  and  changes 
made  in  the  proposed  riile  are  discussed 
below. 

A.  Appropriateness  of  the  Pri^osed  3Xf% 
Leverage  Ratio 

The  OCC  specifically  requested 
comment  on  whether  dw  proposed 
minimiim  leverage  ratio  of  3.0  percent 
Tierl  capftal-to-total  assets  or  a 
different  minimum  leverage  ratio  would 
be  more  etfective  in  addeving  capital 
adequacy.  The  OCC  received  numerous 
responses  on  diis  issne.  Many 
commenters  favored  die  proposed 
leverage  ratio.  Some  commenters 
advocated  a  higher  minimum  ratio,  or  a 
comproniae  involving  a  supidementary 
Tier  2  capital  requirement  Many  of  die 
commenters  advocating  hig^r  minimum 
leverage  ratios  perceived  tibe  3.0  percent 
leverage  ratio  as  a  weakening  of  bank 
capital  stmduds. 

The  OCC  believes  that  the  new 
definition  of  capital  and  the 
implementation  of  the  risk-based  capital 
standaid  ensure  that  die  new  miainnun 
leverage  ratio  does  not  result  in  a 
weakening  of  bank  capital  sUadards.  By 
inc<Hporating  the  risk-based  capital 
definition  of  Tier  1  capital,  the  new 
minimum  leverage  ratio  emphasizes 


equity  or  "oore"  capitd.  This  dimge 
eliminates  a  number  of  items  that 
formerly  w«re  iodaded  in  pcimuy 
capital,  such  as  the  ALLL,  ciunulative 
perpetual  preferred  stock,  and 
mandatory  convertible  debt. 

In  response  to  the  request  for 
comment  on  whether  an  alternative 
ipinimiim  capital  ratio  should  be 
adopted,  one  commenter  suggested 
linking  the  proposed  leverge  ratio  to  an 
institution's  CAMEL  rating.  The 
commenter  felt  the  CAMEL  rating 
represents  a  quantitative  standard  for 
determining  which  banks  could  operate 
at  the  new  minimum  capital  level  Two 
commenters,  responding  to  a  similar 
Federal  Reserve  proposal,  opposed 
linking  the  Tninimnm  3.0  percent 
leverage  ratio  to  an  institution's  CAMEL 
rating.  Ibese  commenters  noted  the 
subjective  nature  of  the  CAMEL  rating 
and  that  capital  is  already  one  of  the 
five  major  components  of  the  CAMEL 
rating. 

The  OCC  has  carefully  considered  all 
of  the  comraents  concerning  the 
appropriateness  of  the  proposed 
leverage  ratio.  It  has  always  been  the 
OCC's  intention  that  the  proposed 
leverage  ratio  would  represent  only  the 
absolute  minimum  level  of  capital  an 
institution  must  maintain.  The  actual 
capital  a  bank  must  maintain  would  be 
at  least  as  great  as  the  amount  that 
meets  the  risk-based  capital  standard 
and  the  leverage  ratio.  Furthermore, 
since  the  capital  requirement  represents 
miidmum  levels  of  capital,  most  banks 
will  be  expected  to  maintain  more  than 
the  statutory  minimums  as  has  been  the 
case  imder  the  current  capital  rules. 

In  response  to  comments  received,  we 
are  providing  more  specific  guidance  on 
the  applicability  of  the  minimum 
leverage  ratio  for  individual  banks.  The 
OCC  has  added  clarifying  language  to 
the  rule  stating  conditions  imder  which 
banks  operating  with  capital  levels  at 
the  regulatory  minimum  will  be 
considered  adequately  capitalized.  The 
OCC's  minimum  leverage  ratio 
requirement  is  the  same  as  the 
requirement  that  has  been  adopted  by 
the  B(mrd  of  Governors  of  the  Federal 
Reserve  System. 

An  institution  operating  at  or  near  die 
regulatory  minimum  is  expected  to  have 
well-diversified  risks,  including  no 
undue  interest  rate  risk  exposure; 
excellent  control  systems;  good 
eanringr,  high  asset  quality;  high 
liquidity;  and  well  managed  on-balance 
sheet  and  off-balance  sheet  activities; 
and  in  general  be  considered  a  strong 
banking  organizatim,  ratedcomposite  1 
under  the  CAMEL  rating  system  xA 
banks. 


As  is  currently  the  case,  many  banks 
win,  of  dieir  own  initiative,  maintain 
capital  levels  in  excess  of  that 
prescribed  by  regulation.  At  present  the 
vast  majority  of  national  baidcs  operate 
with  capital  levels  more  dian  100  basis 
points  above  die  regulatory  minimums. 
Thus,  for  all  but  the  most  highly  rated 
baida  meeting  die  conditions  set  forth 
above,  the  minimum  Tier  1  leverage 
ratio  is  to  be  3  percent  plus  an 
additional  cushion  of  at  least  100  to  200 
basis  points.  In  determining  the  amount 
of  additional  capital,  die  OCC  will 
continue  to  assess  both  the  quality  of 
risk  management  systems  and  the  level 
of  overall  risk  in  individual  banks 
through  the  supervisory  process  on  a 
case-by-case  basis.  The  OCC's 
supervisory  judgment  on  a  bank's 
capital  adequacy,  both  in  terms  of  risk- 
based  capital  and  the  minimum  leverage 
ratio,  will  continue  to  be  based  upon  an  . 
assessment  of  the  relevant  factors 
present  in  each  bank. 

Capital  standards  must  provide 
adequate  protection  against  potential 
losses.  Hie  new  minimum  leverage  ratio 
in  combination  with  the  risk-based 
capital  standard  provides  an  adequate 
capital  backstop,  while  placing  primary 
emphasis  on  the  risks  associated  with  a 
bank's  on-  and  off-balance  sheet  assets. 
The  OCC  believes  that  the  more 
restrictive  definition  of  capital  measured 
by  the  new  minimum  leverage  ratio, 
working  in  conjunction  widi  the  risk- 
based  capital  guidelines,  estabUshes  a 
more  precise  measure  of  capital 
adequacy  than  the  current  standard, 
while  ensuring  that  ample  safeguards 
remain  in  place. 

B.  Consistent  Definitions  of  Capital 

In  die  NPRM  die  OCC  requested 
comment  on  whether  to  adjust  the 
definition  of  capital  and  surphis  in  order 
to  have  a  consistent  regulatory 
definition  of  capital  for  all  purposes. 
Commenters  differed  considerably  on 
this  issue.  Waile  a  number  of 
commenters  .cknowledged  that 
consistent  definitions  of  capital  for 
statutory  and  capital  adequacy  purposes 
would  be  preferable,  they  expr^sed 
concerns  tiiat  such  changes  would  prove 
disruptive  at  this  juncture.  Some  . 
commenters  asserted  that  sim:e  the 
capital  definitions  are  used  for  different 
purposes  they  need  not  be  identical.  For 
example,  one  commenter  stated  that 
while  it  may  be  appropriate  to  Hmit  the 
use  of  the  ALLL  for  capital  adequacy 
purposes.  Another  commenter  suggnted 
that  if  the  OCC  adopts  a  imiform  capital 
definition,  it  should  use  its  authority  to 
modify  certain  limits  or  requirements 
(e.^.,  lending  limits)  to  reflect  die  impact 


of  the  BMife  ffastricfive  capital 
definitions. 

At  dda  tiflM.  thepot8itfiaU|rdis«ptive 
effects  of  adjBsliag  die  defi^tton  of 
c^rftal  and  aarphs  in  t  aJflO  oatuwigh 
the  beasts  of  a  nnform  defiaitioB  olf 
capitaL  That,  whife  Ike  definition  of 
capital  im.  Part  i  has  been  changed  to 
oonfoim  with  the  risk-based  capital 
definittoB  in  appendix  A.  the  definition 
of  capital  and  satplus  in  i  3.100  feowins 
unafiiected. 

To  minimiae  the  repetitive  nature  of 
die  defiaitioDs  of  Tier  1  and  Tier  2 
capital  as  pmsented  in  the  NPRM.  the 
OCC  is  changing  the  format  of  part  3  by 
referencing  the  definitions  of  capital  in 
appendix  A  rather  than  restating  these 
identical  de&iitions  in  S  3.2.  While  the 
leverage  ratio  incorporates  the 
definition  of  Tier  1  capital  from 
appendix  A.  the  transitional  rules  in 
section  4  of  appendix  A  do  not  apply  to 
the  definition  of  Tier  1  capital  for 
leverage  ratio  purposes. 

C.  Treatment  of  the  ALLL 

Several  commenters  addressed  the 
treatment  of  the  AIXL  in  calculating  the 
3.0  percent  leverage  ratio.  These 
commenters  objected  to  adding  the 
ALLL  back  to  the  average  total  assets 
figure  derived  from  the  Call  Report 
when  calculating  the  denominator.  The 
commenters  stated  that  since  the  ALLL 
Is  not  included  in  Tier  1  capital  (the 
numerator],  it  should  be  netted  from  the 
total  assets  figure  used  as  the 
denominator.  The  commenters  believe 
that  the  calculation  would  require  a 
bank  to  hold  capital  against  assets 
which  have  already  been  provided  for 
by  the  ALLL,  tiiereby  resulting  in  double 
counting  for  capital  adequacy  purposes. 

The  OCC  agrees  with  the  commenters' 
evaluation  of  this  issue.  Accordingly,  the 
final  rule  does  not  require  that  the 
period-end  balance  of  fhe  ALLL  be 
added  to  the  bank's  average  total  assets 
to  arrive  at  the  total  assets  figure  used 
as  the  denominator  of  the  leverage  ratio. 
However,  intangible  assets  that  have 
been  deducted  from  Tier  1  capital  still 
must  be  deducted  from  average  total 
assets. 

D.  Treatment  of  Purchased  Mortgage 
Servicing  Rights  (PMSR) 

A  number  of  commenters  believe  that 
the  OCC  riioukl  not  treat  PMSR  as 
intai^iUe  aaaets.  Moreover,  die 
commenters  opposed  the  current  Tier  1 
cqiital  definition  which  limits 
.  intangibles,  such  as  PMSR.  which  are 
not  deducted  from  Tier  1  capital,  to  25 
percent  of  Tier  1  capital.  The  OCC 
understands  the  commenters'  concerns 
regarding  PMSR.  The  OCC  intends  to 
issue  an  advance  notice  of  proposed 


rulaawldag  in  the  near  iutaie  to  addvaaa 
the  linnliBiait  of  iataMifale  assets, 
including  PMSR.  heldlby  nalieMl  bndcs 
for  capital  adeqtiacy  puipoaes.  fai  the 
meantime,  however,  in  order  to  adapt  a 
uniform  definition  for  capital  adequacy 
purposes,  the  risk-based  capital 
guideline  treataient  of  FM8R  will  be 
used  in  the  leverage  ratio  definition  of 
Tierl  capitaL 

E.  Technical  Ameadmeats  to  12  CFR 
3.100 

Several  commenters  requested 
clarifications  on  the  tedmical 
amendments  to  fi  3.100  which  governs 
the  definition  of  capital  and  surplus  for 
statutory  purposes  sudi  as  lending  limits 
and  transactions  wini  affiliates,  llie 
commenters  focased  on  whether  the 
transitional  rules  formerly  found  in  1 3.3 
that  grandfathered  certain  intangible 
assets  and  capital  instruments  in 
existence  prior  to  the  effective  date  of 
part  3,  vrould  remain  applicable  to 
capital  calculations  under  {  3.100. 

The  OCC  previously  addressed  the 
applicability  of  the  transitional  rules  in 
1 3.3  to  caloilatioiu  involving  fi  3.100 
{See  OCC  Inteipretive  Letter  No.  406 
(January  23, 1989),  reprinted  in  [1968- 
1989  Transfer  Binder]  Fed.  Banking  L 
Rep.  (OOi  \  85,680.)  As  stated  in  die 
NPRM,  die  OCC  did  not  intend  die 
technical  amendments  to  9  3.100  to  have 
any  effect  on  an  institution's  lending 
limit  or  other  activities  limited  by 
statute  or  regulation  to  a  percentage  of 
"capital"  and/or  "surphis."  The 
commenters  were  concerned  that  the 
proposed  revision  to  fi  3.100  implied  that 
for  statutory  purposes  capital  and 
surplus  is  defined  solely  within  the 
section,  thereby  eliminating  an 
institution's  ability  to  incorporate  the 
grandfathering  provisions  found  in  die 
old  fi  3.3. 

The  OCC  agrees  diet  fi  3.100  is 
unclear.  The  OCC  intends  that  the  prior 
transitional  ndes  found  in  former  fi  3.3 
remain  applicable  to  calculations  under 
fi  3.100.  To  make  this  clear,  the  OCC  is 
adcfing  a  new  paragraph  (g)  to  fi  3.100 
wlndi  incorporates  the  transitional  rules 
(governing  ^widfathered  intangibles 
and  certain  capital  instruments) 
previously  found  in  fi  3.3.  Ibis  ensures 
that  die  final  amendments  to  part  3  do 
not  adversely  affect  calculations  of 
capital  and  surplus  under  fi  3.100. 

F.  Conforming  Amendments 

To  simplify  the  regulation,  the  OCC  is 
incorporating  both  the  risk-based  capital 
guidelines  and  the  leverage  ratio  into 
fi  3.6.  By  incorporating  the  risk-based 
capital  requirement  in  fi  3.6,  the  risk- 
based  capital  standard  is  integrated  into 
all  of  the  substantive  and  procedural 


provisioas  af  pait  1.  Aa  a  reauit  BMqr  af 
die  lad^cal  amawiaMals  iaoladad  ia 
die  NFRM  mm  MUMoaMaty.  Far 
exarafda.  a  nuadiar  of  the  tachateal 
amendaMBts  to  part  J  iavolwad  adding 
die  phrase  "or  ^peadix  A"  wheiawr 
reference  was  made  to  the  leverage  ratio 
infiSA 

This  final  rule  also  elininates 
duplicate  definitions  and  terms  iaund  in 
the  NPRM.  For  example,  rather  than 
restating  the  definitions  of  Her  1  and 
"Her  2  capital  die  OCC  references  dw 
capital  defirdtions  contained  in 
appendix  A  of  part  3.  This  eliminates  the 
need  to  update  the  regulation  in  two 
places  if  technical  or  other  amendments 
to  die  capital  definitions  occur.  Ibe 
OCC's  reference  to  appendix  A  also 
limits  the  possibility  that  the  slightly 
varied  word  choice  found  in  proposed 
fi  3.2  could  be  interpreted  as  differing 
from  the  definitions  found  in  appencfix 
A.  Finally,  the  OCC  is  elinanating 
obsolete  references  to  primrary  and 
secondary  capital  and,  as  in  dw  case  of 
$3,100,  replacing  these  terms  with 
equivalent  capital  components.  Thus, 
the  final  rule  off«s  an  integrated  capital 
regidation  with  miinraum  (hipKcation  of 
terms. 

G.  Transition  Period 

The  final  leverage  ratio  becomes 
effective  concurrently  with  the  risk- 
based  capital  guidelines  on  December 
31, 1990.  Until  that  time,  the  current 
definitions  of  primary  and  total  capital 
part  3  remain  in  effect 

Regulatofy  Flexibility  Analysis 

Pursuant  to  section  005(b)  of  the 
Regulatory  Flexibility  Act  the 
Comptroller  of  die  Currency  certifies 
that  these  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordin^y,  a  Rqulatory  Flexibility 
Analysis  is  not  required.  The  OCC  does 
not  anticipate  that  a  significant  number 
of  small  entities  will  have  difficulty  in 
meeting  fte  revised  capital  standards. 

Executive  Order  12291 

The  OCC  has  determined  that  diis 
proposal  does  not  constitute  a  major 
rule  within  the  meaning  of  Executive 
Order  12291.  Accordingly,  a  Regulatory 
Impact  Analysis  will  not  be  required  on 
the  grounds  that  this  revision  (1)  would 
not  have  an  ammal  effect  on  the 
economy  oi  $100  million  or  more,  (^ 
would  not  result  in  a  major  increase  in 
the  cost  of  bank  operations  or 
governmental  supervision,  and  (3)  would 
not  have  a  significant  adverse  e&ct  on 
competitioo  (foreign  or  domestic), 
employment  investment  productivity. 
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or  innovation.  Because  banks  are 
required  to  maintain  minimum  capital 
levels  under  existing  regulations,  it  is 
not  anticipated  that  maintaining  the 
fninlmiiin  leverage  ratio  will  prove 
burdensome  to  national  banks. 

List  of  Subjects  in  12  CFR  Part  S 

Banking,  Capital. 

Autfiortty  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  title  12.  chapter  1.  part  3  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

AndMrity:  12  U.S.C.  1  et  seq.,  93a,  161, 1818; 
and  12  U.S.C  3907  and  3909. 

2.  Section  3.2  is  revised  to  read  as 
follows: 

%SJ1   DelMlioiw. 
For  the  purposes  of  this  part: 

(a)  Adjusted  total  assets  means  the 
average  total  assets  figure  required  to  be 
computed  for  and  stated  in  a  bank's 
most  recent  quarterly  "Consolidated 
Report  of  Condition  and  Income"  (Call 
Report),  minus  end-of-quarter  intangible 
assets  that  are  deducted  from  Tier  1 
capital  The  OCC  reserves  the  right  to 
require  a  bank  to  compute  and  maintain 
its  capital  ratios  on  the  basis  of  actual 
rather  than  average,  total  assets  when 
necessary  to  carry  out  the  purposes  of 
this  regulation. 

(b)  Bank  means  a  national  banking 
association  or  District  of  Columbia 
Bank. 

(c)  Tier  1  capital  means  'Tier  1 
capital"  as  determined  according  to 
Section  2  of  Appendix  A  of  this  part, 
including  the  deductions  described 
therein. 

(d)  Tier  2  capital  means  'Tier  2 
capital"*  as  determined  according  to 
Section  2  of  Appendix  A  of  this  part 
including  the  limitations  described 
therein. 

(e)  Total  capital  means  'Total 
capital"  as  determined  according  to 
Section  1(25)  and  Section  2  of  Appendix 
A  of  this  part,  including  the  deductions 
described  therein. 

3.  Section  3.3  is  revised  to  read  as 
follows: 

§M   TMnsMonal  nriea. 

Intangible  assets,  other  than  mortgage 
servicing  rights,  purchased  prior  to  April 
15, 1965.  and  accounted  for  in 
accordance  with  the  instruction  of  the 
OCC.  need  not  be  deducted  from  Her  1 
capital  until  December  31, 1992. 
However,  when  combined  with  other 
qualifying  intangible  assets,  these 
intangibles  may  not  exceed  25  percent 
of  Tier  1  capital  After  December  31. 


1992.  only  those  intangible  assets  that 
meet  the  criteria  contained  in  section 
2(c)(2)  of  appendix  A  will  not  be 
deducted  from  Tier  1  capital 

4.  Section  3.4  is  revised  to  read  as 
follows: 

§a4   Reaervatlon  of  authority. 

Notwithstanding  the  definitions  of 
Tier  1  capital  and  Tier  2  capital  in  §  3.2 
(c)  and  (d),  the  OCC  may  find  that  a 
newly  developed  or  modified  capital 
instrument  constitutes  Tier  1  capital  or 
Tier  2  capital,  and  may  permit  one  or 
more  banks  to  include  all  or  a  portion  of 
funds  obtained  through  such  capital 
instruments  as  Tier  1  or  Tier  2  capital, 
permanently  or  on  a  temporary  basis, 
for  the  purposes  of  compliance  with  this 
part  or  for  other  purposes.  Similarly,  the 
OCC  may  fined  that  a  particular 
intangible  asset  need  not  be  deducted 
from  Tier  1  or  Tier  2  capital.  Conversely, 
the  OCC  may  find  that  a  particular 
intangible  asset  or  Tier  1  or  Tier  2 
capital  component  has  characteristics  or 
terms  that  diminish  its  contribution  to  a 
bank's  ability  to  absorb  losses,  and  may 
require  the  deduction  of  this  component 
from  the  computation  of  Tier  1  or  Tier  2 
capital 

5.  Section  2.6  is  revised  to  read  as 
follows: 

S3A   Mintomim capital ratioa. 

(a)  Risk-weighted  assets  ratio.  All 
national  banks  must  have  and  maintain 
the  minimiiin  ratios  of  Tier  1  and  total 
capital  to  risk-weighted  assets  as  set 
forth  in  appendix  A  of  this  part 

(b)  Total  assets  leverage  ratio.  All 
national  banks  must  have  and  maintain 
Tier  1  capital  in  an  amount  equal  to  at 
least  3.0  percent  of  adjusted  total  assets. 

(c)  Additional  leverage  ratio 
requirements.  An  institution  operating 
at  or  near  the  level  in  subsection  (b) 
above  is  expected  to  have  well- 
diversified  risks,  including  no  undue 
interest  rate  risk  exposure;  excellent 
control  systems;  good  earnings;  high 
asset  quality;  high  liquidity;  and  well 
managed  on-  and  off-balance  sheet 
activities:  and  in  general  be  considered 
a  strong  banking  organization,  rated 
composite  1  under  the  CAMEL  rating 
system  of  banks.  For  all  but  the  most 
highly-rated  banks  meeting  the 
conditions  set  forth  above,  the  minimum 
Tier  1  leverage  ratio  is  to  be  3  percent 
plus  an  additional  cushion  of  at  least  100 
to  200  basis  points.  In  all  cases,  banking 
institutions  should  hold  capital 
commensurate  with  the  level  and  nature 
of  all  risks. 

6.  Section  3.7  is  revised  to  read  as 
follows: 


93.7    Plan  to  acMova  minimum  capital 


Effective  December  31, 1990,  any  bank 
having  capital  ratios  less  than  the 
minimums  required  under  S  3.6  (a)  and 
(b)  shall  within  60  days,  submit  to  the 
OCC  a  plan  describing  the  means  and 
schedule  by  which  the  bank  shall 
achieve  the  applicable  minimum  capital 
ratios.  The  plan  may  be  considered 
acceptable  imless  the  bank  is  notified  to 
the  contrary  by  the  OCC.  A  bank  in 
compliance  with  an  acceptable  plan  to 
achieve  the  applicable  minimum  capital 
ratios  will  not  be  deemed  to  be  in 
violation  of  §  3.6. 

7.  Section  3.9  is  revised  to  read  as 
follows: 

93.9   Purpose  and  acopa. 

The  rules  and  procedures  specified  in 
this  subpart  are  applicable  to  a 
proceeding  to  establish  required 
miniTniim  capital  ratios  that  would 
otherwise  be  applicable  to  a  bank  under 
9  3.6.  The  OCC  is  authorized  under  12 
U.S.C.  3907  (a)(2)  to  establish  such 
niinimiim  capital  requirements  for  a 
bank  as  the  OCC,  in  its  discretion, 
deems  appropriate  in  light  of  the 
particular  circumstances  at  that  bank. 
Proceedings  under  this  subpart  also  may 
be  initiated  to  require  a  bank  having 
capital  ratios  above  those  set  forth  in 
9  3.6,  or  other  legal  authority  to  continue 
to  maintain  those  higher  ratios. 

8.  In  9  3.10  the  introductory  text  and 
paragraph  (d)  are  revised,  paragraphs 
(e)  and  (f)  are  redesignated  as 
paragraphs  (g)  and  (h)  respectively,  and 
new  paragraphs  (e)  and  (f)  are  added. 
As  revised,  9  3.10  reads  as  follows: 

93.10   Appncabmty. 

The  OCC  may  require  higher 
minimum  capital  ratlos  for  an  individual 
bank  in  view  of  its  circumstances.  For 
example,  higher  capital  ratios  may  be 
appropriate  for 
***** 

(d)  A  bank  with  significant  exposure 
due  to  interest  rate,  fiduciary, 
operational  credit  concentration,  or 
similar  risks; 

(e)  A  bank  exposed  to  a  high  degree  of 
asset  depredation,  or  a  low  level  of 
liquid  assets  in  relation  to  short  term 
liabilities; 

(f)  A  bank  exposed  to  a  high  volume 
or  particularly  severe  problem  loans; 

9.  In  9  3.12,  paragraph  (a)  is  revised  to 
read  as  follows: 

93.12   Prooadiiraa. 

(a)  Notice.  When  the  OCC  determines 
that  T"'"i""'m  capital  ratios  above  those 
set  forth  in  9  3.6  or  other  legal  authority 


are  neoeasaiy  or  appropriate  for  a 
partiadar  b«^  the  OCC  will  notify  the 
bank  in  wrritiqg  of  the  proposed 
minioiuai  capital  ratios  and  the  date  by 
which  they  should  be  reached  (if 
applicable)  and  will  provide  an 
explanation  af  why  (he  ratios  proposed 
are  considered  necessary  or  appropriate 
for  the  bank. 

*  *       *  i  I    *        * 

10.  Section!  1.14  is  revised  to  read  as 
follows: 

A  bank  that  does  not  have  or  maintain 
the  miniraam  cajrital  ratios  applicable  to 
it  whether  required  in  subpart  B  of  this 
part  in  a  decision  pursuant  to  subpart  C 
of  this  part  in  a  written  agreement  or 
temporary  or  final  order  under  12  U.SX^. 
1818  (b)  or  (c).  or  in  a  condition  for 
approval  of  aa  application,  or  a  bank 
that  has  failed  to  submit  or  comply  with 
an  acceptable  plan  to  attain  those  ratios, 
will  be  subject  to  such  administrative 
action  or  sandtions  as  the  OCC 
considers  appropriate.  These  sanctions 
may  include  the  issuance  of  a  Directive 
pursuant  to  subpart  E  of  this  part  or 
other  enforcement  action,  assessment  of 
civil  money  penalties,  and/or  the  denial 
conditioning,  or  revocation  of 
appllcati(ms.  A  national  bank's  fadure 
to  achieve  or  maintain  minimum  capital 
ratios  in  9  3.6  (a)  or  (b)  may  also  be  the 
basis  for  an  action  by  the  Federal 
Deposit  Insurance  Corporation  to 
terminate  federal  deposit  insurance.  See 
12  CFR  325.4. 

11.  In  9  3.100,  new  introductory  text  is 
inserted  immediately  following  the  title 
and  preceding  paragraph  (a),  paragraphs 
(e)(5)  and  (0(1)  introductory  text  (f)  (2) 
and  (3)  are  revised,  and  a  new 
paragraph  (g)  is  added  as  follows: 

93.100    CapM  and  surplus. 

For  purposes  of  determining  statutory 
limits  that  are  based  on  the  amount  of 
bank's  "capital"  and/or  "surplus."  the 
provisons  of  this  section  are  to  be  used, 
rather  than  the  definitions  of  capital 
contained  in  9  3.2. 

*  *        •  '  I    •        * 

(e)  •  •  • 

(5)  "Mandatory  convertible  debt" 
means  subordinated  debt  instruments 
which  unqualifiedly  require  the  issuer  to 
exchange  either  common  or  perpetual 
preferred  stodc  for  such  instruments  by 
a  date  at  or  before  the  maturity  of  the 
instrument.  The  maturify  of  these 
instruments  must  be  12  years  or  less.  In 
addition,  the  instrument  must  meet  the 
requirements  of  paragraph  (f)(l)(i) 
through  (v)  of  this  section  for 
subordinated  notes  and  deboitures  or 


other  requirements  publiahad  fay  the 
OCC. 


(!)••• 

(1)  Requirements.  Issues  of  limited  life 
preferred  stock  and  subordinated  notes 
and  debentures  (except  mandatory 
convertible  debt)  must  have  original 
weighted  average  maturities  of  at  least 
five  (5)  years  to  be  included  in  the 
definition  of  "surplus."  In  addition,  a 
subordinated  note  or  debenture  must 
also: 


(2)  Restrictions.  The  total  amount  of 
mandatory  convertible  debt  not 
included  in  paragraph  (c)(3)  of  this 
section,  limited  life  preferred  stock,  and 
subordinated  notes  and  debentures 
considered  as  surplus  is  limited  to  50 
percent  of  the  sum  of  paragraphs  (a)  and 
(c)  (1).  (2)  and  (3)  of  this  section. 

(3)  Reservation  of  authority.  The  OCC 
expressly  reserves  the  authority  to 
waive  the  requirements  and  restrictions 
set  forth  in  paragraphs  (f)  (1)  and  (2)  of 
this  section,  in  order  to  allow  the 
inclusion  of  other  limited  life  preferred 
stock,  mandatory  convertible  notes  and 
subordinated  notes  and  debentures  in 
the  capital  base  of  any  national  bank  for 
capital  adequacy  purposes  or  for 
purposes  of  determining  statutory  limits. 
The  OCC  further  expressly  reserves  the 
authority  to  Impose  more  stringent 
conditions  than  those  set  forth  in 
paragraphs  (f)  (1)  and  (2)  of  this  section 
to  exclude  any  component  of  Tier  1  or 
Tier  2  capital  in  whole  or  in  part  as 
part  of  a  national  bank's  capital  and 
surplus  for  any  purpose. 

(g)  Transitional  rules.  (1)  Equity 
commitment  notes  approved  by  the  OCC 
as  capital  and  issued  prior  to  April  15. 
1985,  may  continue  to  be  included  in 
paragraph  (c)(3)  of  this  section.  All  other 
instruments  approved  by  the  OCC  as 
capital  and  Issued  prior  to  April  15, 1985, 
are  to  be  included  in  paragraph  (c)(4)  of 
this  section. 

(2)  Intangible  assets  (other  than 
mortgage  servicing  rights)  purchased 
prior  to  April  15, 1965,  and  accounted  for 
in  accordance  with  OCC  instructions, 
may  continue  to  be  included  as  surplus 
up  to  25%  of  the  sum  of  paragraphs  (a) 
and  (c)(1)  of  this  section. 

Dated:  September  14, 1990. 

RolMrt  L  QaAm, 

Comptroller  of  the  Currency. 

[FR  Doc.  90-22488  Filed  9-20-aO;  8:45  am] 

aUXMO  cow  4S1«-SS-« 


16CFRPart4 

Privacy  Ad;  Haw  Examfrt  Syatam  of 
Recorda;  Corraction 

AOCNCv:  Federal  Trade  Comnnasion 

(FTC). 

ACTKMl:  Correction. 


r:  This  doaunent  corrects  the 
section  heeding  of  a  Commission 
document  previously  published  in  the 
Federal  R^bter  on  Thursday, 
September  13, 1990. 
DATES:  The  correction  is  effective 
September  21, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alex  Tang,  Attorney.  Office  of  the 
General  Counsel  (OGS),  FTC.  eth  Street 
&  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  (202)  326-2447. 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  90-21581,  appearing  in  the  Federal 
Register  issue  for  Thursday.  September 
13, 199a  55  FR  37700.  in  the  third 
column,  the  section  heading,  "9  4.13 
Specific  exemptions",  sijould  read  aa 
follows: 

94.13    Privacy  Act nilM. 
Donald  S.  CUak 

Secretary. 

(FR  Doc.  90-22429  Filed  9-20-90;  8:45  am] 

BIUJNO  COOE  •TflS.rMI 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

(8F-90-12] 

COTP  San  Franctaco  Bay  RaguMions; 
Sacurity  Zona  Regulationa;  Naval 
Waapona  Station,  Concord,  CA 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

SUMMARY:  The  Coast  Guard  is 
estabUshing  a  security  zone  for 
waterside  approaches  to  Naval 
Weapons  Station.  Concord.  The  zone  is 
needed  to  safeguard  vessels  and 
waterfront  facilities  against  destruction 
from  sabotage  or  other  subversion  acta, 
accidents,  or  other  causes  of  a  similar 
natiue.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port 

EFFECTIVE  DATES:  This  regulations 
becomes  effective  on  07  Septemt)er  1980. 
It  terminates  on  31  Decemt>er  1990 
unless  teiminated  sooner  by  the  Captain 
of  the  Port. 
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PON  rjhthoi  wtoiimution  contact: 
LCDR  R.E.  Tmker  at  415-437-3073. 
supfLEMnrrARY  iNFomiATiON:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction  to 
vessels,  equipment  and  dock  areas. 

DrafHiig  InfonnatioD 

The  drafters  of  this  regulation  are 
LCDR  R.E.  Tinker,  project  officer  for  the 
Captain  of  the  Port,  and  LCDR  ].]. 
JASKOT,  project  attorney.  Eleventh 
Coast  Guard  District  Legal  ofHce. 

Discussion  of  Regulation 

The  incidents  requiring  this  regulation 
are  to  protect  vessels  undergoing 
loading  operations  in  support  of 
Operation  Desert  Shield  from 
clandestine  acts  perpetrated  by  persons 
not  supporting  U.S.  actions.  This 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water). 

Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Autiiocity:  33  U.S.(1 1225  and  1231: 50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-1  (g). 
6.04-1.  6.04-6  and  33  CFR  165.5. 

2.  The  new  S  165.T1177  is  added  to 
read  as  follows: 

S165.T1177    Security  Zone:  Naval 
WMpons  Station  Concord,  CA. 

(a)  Location.  A  Security  Zone  will  be 
established  in  the  waters  of  Suisun  Bay 
in  the  vicinity  of  the  Naval  Weapons 
Station.  Concord.  The  Security  Zone  will 
include  waters  surrounding  the  dock 
spaces  at  the  Naval  Weapons  Station 
within  the  boundary  starting  at  the 
opening  to  Hastings  Slough,  (38  03.1N. 
122  03.4W)  and  extending  1600  years  on 
a  bearing  of  010  T  to  Buoy  #14  (Fl  R  4s) 
then  extending  in  an  easterly  line 
following  the  south  side  of  the  Preston 
Pt.  Reach  Channel,  the  Roe  Island 
Channel,  the  Port  Chicago  Reach 
Channel,  and  the  West  Reach  Channel 


to  Buoy  #20  (R  Fl  R  48),  then  extending 
to  shore  at  a  bearing  of  170  T  for 
approximately  100  yards  to  a  point  on 
shore  approximately  500  yards  east  of 
Middle  Point  Light,  at  position  (38  03.2N 
121  59.25W). 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  07  September  1990. 
It  terminates  on  31  December  1990 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulation  in  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Section  165.33  also  contains  other 
general  requirements. 

Dated:  September  7, 1990. 
T.H.  Robinson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco. 
[FR  Doc.  90-22136  Filed  9-20-90;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6889] 

List  Of  Communities  Eligit>te  for  the 
Sate  of  Flood  Insurance 

agency:  Federal  Emergency 

Management  Agency. 

action;  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECnVE  date:  The  dates  hsted  in  the 
third  column  of  the  table. 
ADORESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 
FOR  niRTHER  INTORMATIOiy  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street  SW..  Room  417.  Washington.  DC 
20472. 
SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 


(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retiun.  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community'. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  flnancial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  confrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Adminisfration.  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  or  participating 
communities. 

List  of  Subjects  in  44  CFR  Fail  64 

Flood  insurance  and  floodplains. 
PART  64-{  AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 
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State  and  location 


Ohio:  Rogers,  village  of,  Cotumbtana  County  .„ 

Louisiana:  Lincoln  Paristt,  unincorporated  areas 

Iowa:  Solon,  city  ol,  Johnson  County 

Texas:  Mortens,  c«y  of.  Hill  County 

knM: 

Pilot  Mound,  city  of,  Boone  County 

Wilton,  city  of,  Muscatine  County 


Wisconsin:  Altouez.  village  of.  Broim  County  > 

Otiio:  Senecaville,  village  of,  Guernsey  County „ 

netnetatementa    Reoiilir  PreQnMi 

Mississippi:  Clay  County,  unincorporated  areas 

West  Virginia:  Poca,  town  of,  Putrtam  County 

Minnesota:  Pennington  County,  unincorporated  areas 

Mississippi:  WHUnf^  County,  unlncocporated  areas 


VHUnsenl 


Texas: 

Marfa.  city  of,'Presidto  County 

Parker  Courrty,  unirtoorporated  areas  ■„ 

Penraylvania: 

Patterson,  towiistiip  of,  Beaver  County.. 

Steuben,  tovmstiip  of,  CraMfford  County.. 

West  Virginia: 

PuHman,  town  of,  Ritdiie  County 

Falling  Spring  Corporation  (also  known  as  ttte  Town  of  Renick), 

Greenbrier  County. 
Rupert  town  ot  Greenbrier  County 

New  Mexkxx  Zuni.  Puebto  of.  McKinley  County 


South  Dakota:  Lawrence  County,  unincorporated  arses.. 


Missouri: 

Bollinger  Coun^,  unincorporated  areas.. 


Zalma,  village  of,  Bollinger  County 

Rey^w  l^^iegular  Piuyiaiii  Convecelona 

Massachusetts:  Tolland,  town  of,  Worcester  County 

Maine: 

Mount  Desert,  town  of,  Hancock  County 

South  Portlandi  Cumberland  County 


Refllofi  H 

New  York:  PoughiUepsie,  town  of,  Dutchess  County . 

Region  III 
Pennsylvania: 

Black,  townsNp  of,  Somsrset  County ..... 

Dale,  borough  of,  Cambria  County . 


East  Huntingdcn,  township  of,  Westmoreland  County.. 

East  WheatfisM,  township  of,  Indiana  County 

FairfMd,  towrahip  of,  Crawford  County 

GreenfieM,  toMwhip  of,  Erie  County 

HaylieM,  towiMHp  ol.  Orawtord  County. 

II  RegtanV 

Ohto:  Defiance  County,  unincorporated  araai 

Region  VI 
Texas:  Nolan  County,  unincorponrted  ( 


Pennsylvania: 

Delmar,  township  o(.  Hoga  County 

Lorain,  borough  of,  Cambria  County 

New  Bethlehem,  borough  of.  Clarion  County., 
Oil  Creek,  township  of.  Crawford  County 


Community 
No. 


390645 
220366 
190432 
480662 

190326 
190666 

550612 
390656 

280036 

540168 
270651 
280202 

481493 
480520 

422326 
421571 

540263 
540243 


350143 
460094 

290787 
290033 

250345 

230287 
230053 

361142 

422510 
421428 
422186 
421716 
421567 
421365 
421227 

390143 

481240 


421177 
420232 
420296 
421568 


Effective  date  authorization /cancellation  of  sale  of  IkMd 
insurance  in  community 


Aug.  8,  1990„. 
Aug.  9.  t990_ 
Aug.  16,  1990. 
Aug.  16,1990. 

Aug.  28, 1990. 
Aug.  30. 1990. 


July  27, 1990. 
SepL  IS,  1969. 


Jan.  19,  1978.  Emerg.:  July  16,  1990,  Reg.;  July  16,  1990. 

Susp.:  Aug.  1, 1990,  Rein. 
Apr.  17,  1975.  Emerg.;  Dec.  18,  1965.  Reg.;  July  3  1990. 

Susp.;  Aug.  1. 1990.  Rein. 
June  25.  1974.  Emerg.;  May  3.  1990.  Reg.;  May  3,  1990. 

Susp.;  Aug.  6, 1990,  Rein. 
Feb.  15,  1974,  Emerg.;  July  16.  1990,  Reg.;  July  16,  1990, 

Susp.;  Aug.  20, 1990,  Reia 

Dec.  5.  1977.  Emerg ;  May  26.  1978,  Reg.;  SepL  2,  1988. 

Susp.;  Aug.  20.  1990.  Rein. 
Jan.  22. 1979.  Emerg.;  May  11,  1982.  With.;  Aug.  16. 1990. 

Rem. 

HCN.  28,  1975,  Emerg.;  Dec.  1.  1967.  Reg.;  Dec.  1.  1967, 

Susp.;  Aug.  21.  1990,  Rein. 
Apr.  7,  1975,  Emerg.;  July  16,  1990,  Reg.;  July  16,  1990, 

Susp.;  Aug.  21. 1990.  Rein. 

SepL  22,  1977.  Emerg.;  Sept  10.  1984.  Reg.;  July  3. 1990, 

Susp.;  Aug.  28. 1990.  Rsin. 
Oct  6.  1975,  Emerg.;  Sept  24.  1964.  Reg.;  July  3.  1990, 

Susp.;  Aug.  28. 1990,  Rsia 
Jan.  24,  1975.  Emsrg.;  Aug.  24.  1964.  Reg.;  July  3.  1990, 

Susp.;  Aug.  28. 1990,  Rein. 
Dec.  21. 1978.  Emerg.;  Sept  4.  1987.  Reg.;  SepL  4.  1967, 

Susp.;  Aug.  28, 1990.  Reia 
Apr.  30.  1974.  Emsrg.;  May  17.  1990.  Reg.;  May  17.  1990. 

Susp.;  Aug.  28,  1990,  Rein. 

June  1, 1964,  Emerg.;  Aua  15.  1990.  Reg.;  Aug.  15.  1990, 

Susp.;  Aug.  30. 1990,  Rein. 
Apr.  22.  1963.  Emerg.;  SepL  1.  1966.  Reg.;  Aug.  15, 1990, 

Susp.:  Aug.  30, 1990.  Rem. 


Aug.  2, 1990.  suspension  withdrawn. 


„do. 


..do. 


~do. 


...do. 


...do. 
.-do. 
-do. 

...do. 


..do. 
..do. 


Aug.  15, 1990, 

— do 

.„„.do 


..do. 


Currant 


3-22-74 

11-29-77 

8-1^78 

11-6-76 

11-5-76 
10-22-76 

2-19-82 
2-17-89 

7-16-90 

12-18-85 

5-3-90 

7-16-90 

5-26-78 
12-27-77 

12-1-87 
7-16-90 

•-10-«4 
9-24-84 
8-24-84 
9-4-87 
5-17-90 

8-15-eO 
8-15-90 

6-2-90 

8-2-90 
8-2-90 

8-2-90 


6-2-90 
8-2-90 
8-2-90 
6-2-90 
8-2-90 
8-2-90 
6-2-90 

8-2-90 

8-2-90 


8-15-90 
8-15-90 
8-15-90 
8-15-90 


BEST  COPY  AVAILABLE 
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Sugw  firaw,  bomnh  oi  Www  Couw^f. 
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date  ■rthoriatton/cwcrtlaMon  «( sate  of  flood         tSeS»» 
inouranca  in  commuoity 


e-ts-M 

»-15-90 
»-tS-90 
»-t5-«> 


100092 
160082 


a-ts-M 
8-15-ao 

»-15-60 
S-15;«> 

t-fS-M 

8-tS-«0 

a-ts-ao 
s-ts-to 


»->S-90 

a-i5-«o 


vooaiw  (aaang  uwo 
* 'Rw  \Maaa  e>  Mouaa  I 


ooiMMt  Emens.— &Mfgency.  Rag.— Regular,  Susp.— Suspeneion,  Rem.— Reinstatement 

~  owM  County^  FIRM  dated  2-t»-a2  tor  floodplain  manaaemenl  and  insurance 
IMo^fliaEaMigency  AagnaL 


baued:  Septenber  17, 1980. 

CM.  "Baf  Sdhawrtib 

Admiimtratar^Fedexailnmmmce 
A^KJnistnliom. 

P=«  Doc  W-33«te  FUad  S-«-«8t  a^lB  a^ 
COOK  STia-M-M 


44CFRP)vt64 

SuapcnatoAof  Cooununity  D^UBte 


K  Federal  Emergency 
Management  AgeIlC]^  FEMA. 
acnotcPfnalnde. 


:  Tbit  rule  Bata  CQunaanifiet, 
wbere  tbe  sale  of  flood  insurance  has 
bees  autborized  nnder  ^  National 
Flood  hisarance  Pkogram  ^IFff%  A^ 
are  suspended  on  the  effective  ^tes 
listed  within  tias  rule  because  off 
BODCompBance  witt  tbe  floo^^aiB 
BuaagezBent  reqairements  of  die 
prapaoi.  If  FEMA  iccrivea 
oocaoiealatinr  nnt  ne  cunamiHity  nas 
adopted  tbe  required  fhMK^Eain 
raaiMiienient  measures  prior  to  tte 
effective  sospensioa  dale  given  ia  lUa 
rule,  the  aespension  wilHie  wiAtbavm 
by  ptd^cation  in  dw  Federal  Register. 
■mCTtWl  DATE  Tbe  third  date 
C^osp-I  listed  m  tbe  third  cohHBB. 


Frank  H.  Ibflnaa.  Assastaat 
Admhristrates,  OiBce  ei  Less  Reduitim. 


Federal  Insurance  Administration.  (202) 
648-2717.  Fedoal  buurance  I^za.  500  C 
Street  SW..  Room  417.  Washington.  DC 
20172. 

supnoKNTAiiv  mvormation:  Tbe 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purcbaae  flood  msorance  at  rates  made 
reaaonabie  through  a  Federal  subsidy.  In 
retim.  coBummities  a^ee  to  adopt  and 
adndnister  local  floodplato  management 
aimed  at  protecting  lives  u)d  new 
coBstroction  from  future  fk>oding. 
Section  1315  of  the  National  i^ood 
Insurance  Act  (rf  1068,  as  amended  (42 
U.S.C  4022).  pnrfubits  Qood  bisurance 
covers^  as  aodMrized  under  Ae 
Nattonal  Flood  liiaarance  Pmgiam  (42 
U.S.C  4001-4128)  unless  an  appropriate 
pid>licbo<^  ahaH  have  adopted 
ade<|nate  floodplain  management 
measures  with  effective  enjforcement 
measates.  The  conununities  listed  in  diis 
BOti^  no  longer  meet  that  statutory 
requfeement  foi  compbance  with 
propam  legidatioiia  (44  CFR  Part  59  e< 
aeq.].  Aesocdin^.  die  eomanunitios  will 
be  stiapended  on  dte  effective  date  in 
tbe  fourth,  column.  As  ot  that  date,  flood 
insurance  wUI  no  longer  be  avaU^>le  m 
the  community.  However,  some  of  these 
conunofiities  may  adopt  and  submit  tbe 
required  documentaticm  ^  legally 
enforceable  floot^lain  management 
measuw  after  ii»  rule  is  published  bat 
prior  to  die  actori  suspension  date. 
These  comiu  unities  wiH  sot  be 


suspended  and  will  continue  dieir 
eli^bibty  for  the  sate  of  insurance.  A 
notice  withdrawing  tbe  suspatsion  aS 
the  ccmuniHiities  win  be  pobBshed  in  the 
Federal  Ragisfer  In  die  interfan.  if  you 
wish  to  determine  if  a  particular 
ONnmunity  was  suspended  on  tbe 
saq>ension  date,  contact  the  apfisoptiate 
FEN4A  Regional  Office  or  tbe  NFD> 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
cowmuidties  by  pobHshiiig  a  Flood 
Hasard  Bomdary  Map.  The  date  of  die 
flood  map  if  one  has  been  published,  is 
faidicated  in  tfie  tovtik  rnlaw  of  die 
table.  No  dbrect  Federal  financial 
assistance  (ejic^  assistance  pwsnant 
to  tbe  Disaster  ReUef  Act  of  1974  not  m 
connection  with  a  flood)  may  legaUy  be 
provided  for  coaatmction  or  aoqaisilion 
(d  buOdinga  in  die  identified  spedri 
Ifood  hazud  area  ofconaMndties  not 
partidpadi^  in  die  NFIP  and  identified 
for  mote  than  a  year,  on  the  Federal 
Eaaeigency  Ftsnagemfwt  Agency's  initial 
flood  insanace  map  of  the  community 
as  having  flood-prane  arsaa.  (Section 
20a{a)  ai  \km  Flood  Disaster  Protection 
Act  (d  1979  P>ldi.  L.  n-234),  as 
amended.)  TUs  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  die  conuntmHies 
listed  en  die  date  riiowB  in  tte  last 
column. 


The  Administrator  finds  that  notice 
and  public  procedure  under  5.  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification     . 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  tlie 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

I^ursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Ackninistration,  FEMA, 


hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 

§64.6    U*t  of  eligible  communities. 


noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  SubjecU  m  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  location 


RagkNi  II 

New  Yortc 

Hancock,  town  of,  Delaware  County 

Hancock,  village  of,  Delaware  County 

Region  III 

Pennsylvania:  ENand.  t>orough  of,  Tioga  County... 

Region  IV 

Kentucky:  Madiaon  County.  Unincorporated  Areas. 

iskxth  CaroHna:    ! 

Avery  County,  Unincorporated  Areas 

Creedmoor,  city  of,  Granville  County 

Oxford,  city  of,  Granville  County 

Tennessee:  Greenback,  city  of,  Loudon  County 

Region  V 

Indiana: 

AHen  County.  Unincorporated  Areas 

Ft  Wayne,  cty  of,  AMen  County 

Huntertown,  town  of,  Allen  Courtly 

New  Haven,  city  of,  Allen  County 

MkihIgan: 

Holland,  city  of,  Allegan  and  Ottawa  Counties. 

Holand,  township  of,  Ottawa  County 

Ohio:  Lowellvitle,  village  of,  Mafioning  County 

Wisconsin: 

ComeN,  city  of.  Chippewa  County 

Langlade  Cotmty,  Unincorporated  Areas 

Region  VII 
Kansaa: 

ASan  County,  Unincorporated  Areas 

Hutchmsoa  City  of,  Reno  County 

tola,  city  of.  Alton  County 


Conwnunity 
No. 


360201 
360202 

420618 

210342 

370010 
370107 
370108 
470303 

180302 
180003 
180005 
180004 

260006 
260492 
390620 

550045 

550576 

200568 
200283 
200003 


Effective  dates  of  authorization/cancellation  of 
sato  of  ftood  insurance  in  communrty 


June  26,  1975,  Emerg;  SepL  28,  1990,  Reg;  Sept 

28,  1990,  Susp. 
June  19,  1975,  Emerg;  Dec.  18,  1982,  Reg;  Sept 

28,  1990,  Susp. 


April  18,  1973.  Emerg;  Sept.  28,  1990.  Reg;  Sept 
28,  1990,  Susp. 

Sept  19,  1989,  Emerg;  Sept  28.  1990,  Reg:  Sept 
28,  1990,  Susp. 

Feb.  ^^,  1976,  Emerg;  Sept.  28,  1990,  Reg;  Sept. 

28,  1990.  Susp. 
Mar.  21,  1975,  Emerg;  Sept  28.  1990,  Reg;  Sept 

28,  1990,  Susp. 
July  24.  1975,  Emerg;  Sept  28,  1990,  Reg;  Sept 

28.  1990,  Susp. 
Apr.  23.  1986.  Emerg;  Sept  30,  1968,  Reg;  Sept 

28,  1990,  Susp. 


Feb.  14,  1974,  Emerg;  Sept  28,  1990,  Reg;  Sept 

28,  1990,  Suso. 
May  24.  1974,  Emerg;  Apr.  3,  1985.  Reg;  Sept  28. 

1990,  Susp. 
July  29,  1975,  Emerg;  Nov.  2.  1983.  Reg;  Sept  28, 

1990,  Susp. 
Jan.  30,  1975,  Emerg;  July  18.  1963,  Reg;  Sept 

28,  1990,  Susp. 

June  21.  1973,  Emerg;  Nov.  15.  1978,  Reg;  Sept 

28,  1990..  Susp. 
Sept  7.  1976,  Emerg;  Dec.  1,  1963,  Reg:  Sept  28, 

1990,  Susp. 
July  9,  1975.  Emerg;  Sept  3,  1979.  Reg;  Sept  28. 

1990,  Susp. 

Sept  25.  1974,  Emerg;  Sept  28,  1990,  Reg;  Sept 

28,  1990,  Susp. 
Apr.  14,  1975.  Emerg;  Sept  28,  1990,  Reg;  Sept 

28,  1990,  Susp. 


June  4.  1979,  Emerg;  Sept  28.  1990,  Reg;  Sept 

28.  1990.  Susp. 
Jan.  19,  1973.  Emerg:  Sept  5,  1978.  Reg;  Sept 

28, 1990.  Susp. 
Apr.  1,  1975,  Emerg;  Sept  15,  1978.  Reg;  Sept 

28, 1990,  Susp. 


Current  effective  map 


9-28-90.. 
9-28-90.. 

9-28-90.. 

9-28-90.. 


9-28-90... 
9-28-90... 
9-28-90... 
9-30-88... 


9-28-90.. 
9-28-90.. 
9-28-90.. 
9-28-90.. 


9-28-90 

9-28-90 

9-28-90  .... 

9-28-90 

9-28-90  ...... 


9-28-90.. 
9-28-90.. 
9-28-90.. 


Dale  certain 


no 

tongeravaNabto 

in  special  flood 

hazard) 


Sept  28. 1990. 
Do. 

Do. 

Da 

Da 
Do. 
Do. 
Sept  30. 1988. 

Sept  28. 1990. 
Da 
Do. 
Da 

Da 
Da 
Da 

Da 
Da 

Da 
Da 
Da 
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Mzom 

Apactw  County.  IMnoorporaled  Araas.. 


R.  cKy  e(,  Oooonino  Oounty — 
Sjprtnomaa,  loan  ol^  Apaelw  Cbunly . 


Kam  Coantjr,  tMnoorporatod  Areas.. 


Sebaalopol,  cRy  of,  Sonoma  County. 
VenlwBCounly^l 


Alaska:  Jwau,  cNy  and  bORMgh  of.  Junaau  DM- 

lion 
tdaha  MddMorv^ity  of.  Canyon  County 

Oragon:  Qi^ittm,  cRy  of.  IMtnomati  County 

VVahMakum  Coun^  Untaorporatod  Araas 

wnanBoni  boanqf.  mnootponno^ 


Na 


W( 


County. 


County.  IWncofporaled  Areas 


060152 
480092 

040001 
040020 
0400t1 

000075 
060382 
060«SB 
060413 

020009 
160037 
410161 

530193 
530196 

660197 

530001 


Oct  291 1974,  Eiimg;  Sapl  26l  1990,  Reg;  SapL 

ai.i98Q.aaapi 
Juna  im  1977.  Bms  SapL  29. 1960;  Reg:  Sept 
26.  isno.Sbap. 

Sept  K.  1978.  Einsrg:  Sapl  28. 1990,  Reg;  Sept 

28,199aSuapk 
A«»  7.  197S,  Ehm«  Sapt  »,  1996k  Rag;  SepL 

2a.196Q,SuapL 

May  30.  1973,  Enws  Dee  1.  1977,  Rag;  Sapt 

28, 1990.  Suap. 
June  25, 1975,  Ematg;  Sapt  28. 1990,  Reg;  Sept 

28.1980k8MpL 


Apr.  11. 1975.  Enwg:  Mf  5, 1982,  Rag:  Sept  28, 

1990.  Suap. 
Jwt  15.  1975,  Eroerg;  Jan.  19.  1963.  Reg;  Sept 

28. 1990.  Suapk 
Jwi.  16.  1974.  Emerg;  Juna  25.  1996.  Reg;  Sept 

28, 1990.  Suap. 

Sept  10. 1971.  Emani;  Sept  29, 1988.  Reg;  Sept 

28. 1990.  Suap. 
Dec.  13.  1974.  Emerg:  June  18.  1980.  Reg;  Sept 

28. 1990,  Suep. 
Apr.  11,  1975.  Emerg;  Sapt  24.  1984.  Rag;  Sept 

28, 1990,  Stop. 
Sept  18,  1970.  Emers  Oct  31.  1965.  Rag;  Sept 

28. 19901  Soap. 

May  2^  197a  Emerg:  Fetn  4.  1981.  Rev  Sept 

28, 199a  Soap. 
May  22.  1975,  Emerg;  Sept  3,  1960,  Reg;  Sept 

as,  1990.  Suap. 
Jan.  21.  1974.  Eanrg;  July  16.  1979,  Raff  Sept 

28, 1990,  Suap. 

May  14,  1974.  Eamg;  Sept  28, 1990,  Reg:  Sept 

SB,  lOOaSuapi 
Feb.  18, 1972.  EaMPg:  Sept  30. 1977,  Reg:  Sept 

aB.tgoa 


Cumnt 


9-28-90.. 
9-29-90- 
9-28-90.. 
9-28-60- 


Jani  ia  197«,  Emais  Oct  1.  1990.  Rag;  Oct  1. 
1990.  Soap. 

Fab.  26,  1975.  Emerg:  Oct  1.  1990.  Rag;  Oct  1. 
lOOaSuapL 


9-2a-90- 
9-28-40- 

9-28-90- 
9-28-90- 
9-28-90- 


9-28-90. 
9-28-90.. 
9-28-90- 
9-28-90- 


9-28-90- 


»-28-90„ 
9-28-90- 

9-28-80. 
9-28-90. 


tO-1-90- 


10-1-96. 


Da 

Da 

Da 
Oa 
Da 

Da 
Da 
Da 
Da 

Da 
Da 
Da 

Da 
Da 

Octl.  t99a 

Do. 


Issued:  September  17. 1980. 
CM.  "Butr  Sdiauaite. 
Administrator,  Federal  Insurance'' 
Adminiatntioa. 

[FR  Doc.  9»-22«ll  nied  9-20-i»c  iDtS  am) 
BRXMO  oooc  cna-ti-a 


ENVIRONMENTAL  PROTECnON 
AGENCY 

4t  CFR  Pwts  1532  and  1552 

[Fm.3«1S-«] 

If:  Environmental  Protection 


r  Suap.— ^uapanajoa 


ACnmenDalrole. 


Agency  (EPA). 


■UMMAHY;  This  document  establishes  a 
final  Rile  on  cuu  tractor  requirements  for 
proaqit  payment  The  rule  finidiKes,  with 
changes,  interim  EPA  Acqofaition 
Regnlation  (EPAAR)  coTerage  in 
response  to  the  Prompt  Payment  Act 
AnendmenU  (rf  1966.  This  rale  affects 
the  preparation  and  diitittialion  of 
contractor  inwrioes.  Under  hte  rule,  EPA 
etHitractors  will  be  required  to  include 
EPA  accounting  information  on  payment 
requests,  to  have  payment  requests  and 
progress  rqwrts  cover  du  same  time 
period,  and  to  sabmit  cqpies  ol  payment 
requests  to  EPA  profeetofBcers  and 
contracting  officers.  Two  alternate 


clauses  have  been  added  to  the 
previously  published  interim  coverage  to 
provide  more  flexibility  in  adaptiag 
accounting  informatim  required  to  be 
shown  by  coBtiactors  oo  inweices. 

EFFEcnvs  OATi:  This  regidatioB  is 
effective  September  21. 1990. 

FOR  RIRTMER  H^ORMATIOM  CONTNCn 

foseph  Nemargut.  Jr.  at  (202)  382-5019 
(FTSae^-fiOt^ 

SUPPtaKNTAIIV  MPOMMtHM: 

A.  Background 

This  regulation  was  pi^dkhed  as  an 
interim  r^e  «n  October  4, 1089  with 
public  comments  due  on  or  befiore 
December  4. 1966.  Three  comments  were 


received.  These  omaraentsand  our 
response  ace  sunmwria«ltek»w. 

AU  ihreecommentars  believe  .that 
under  this  rule  EPA  is  relinquishing  its 
responsibility  to  deteniiiiie  the  faadu^ 
sources  for  its  tsontmct  actions.  The  EPA 
does  not  eyee.  Under  this  #ule,  aU 
funding  decisions  will  continue  toibe 
made  by  the  Agency  with  all  accounting 
information  necessary  tor  contractors  to 
include  on  payment  reque^  clearly 
iderffSied  on  the 'applicable  contracit 
documents.  ConlcactoES'willimen^.be 
asked  to  reflect  this  informatian 
provided  by  EPA  on  their  requests  for 
payment.  However.  Id  (provide  igneaiter 
flexibility,  two  alternate  clauses  have 
been  developed.  One  alternate  will 
reduce  the  amount  of  EPA  accounting 
information  required  to  be  shown  on 
contractorinvones.  The  second 
alternate  mill  vUaiinale  the  need  for 
contractors  to  include  any  EPA 
accounting  information  on  invoices.  The 
Contracting  Officer  will  determine 
which  version  of  the  clause  should  be 
used  based  on  speciflc  contract  needs. 

One  of  the  commenters  suggested  that 
the  requirement  for  contractors  to 
include  EPA  accounting  information  on 
payment  requests  may  result  in 
inadvertent  errors  by  contractors  and 
subsequently  delay  payment.  It  is  not 
the  intent  of  EPA  to  dfelay  payment  to 
contractors.  Radier,  the  EPA  anticipates 
that  a  greater  percentage  of  payments 
will  be  made  widiin  die  Prompt  Payment 
Act'gnidehnes.  AHhou^  some  invoioes 
may  be  returned  to  contractors  for 
correction 'becaose  of  these  new 
requirements,  this  should  not  be  the 
case  once  contractors  become  familiar 
wMh  firese  requirements. 

Another  commenter  requested  that 
training  the  deta&ed  guidance  to 
contractors  on'BPA's  internal 
acoDonting  procedures  be  provided.  The 
EPA  believes  sudi  trainii^is 
unnecessary  «inae  under  this  rule  we 
merely  request  contractors  to  reflect 
information  on  invoices  that  is  alreacfy 
shown  on  contract  actions.  AJuiowledge 
of  EPA's  intemdl  accounting  procedures 
is  unnecessary.  Contracting  Offioers  will 
assist  contractors  in  resolving  any 
difflculties  they  encounter  in  preparing 
invoices. 

Eadh  of  fhe  commenters  'Ridicated  the 
proposed  changes  will  resuilt  in 
increased  costs  that  will.be  passed 'On  to 
the  Government  either  through  liigher 
direct  or  indirect foharges  1o  Q*A 
contracts. /Mthott^  Ihere  may  be  some 
expenses  neoessery  Tor  contractors  \q 
modify  their  invoicing  to  accommodate 
the  new  requirements,  the  EPA 
anticipates  Ihese  expenses  1o  be 
minimal  and  .mace  (than  .o&et  by  more 
efficient  fpioceasing  .of  payments. 


One  commenterataledJlie»is  na 
benefit  to  either  the  Government  <Ar  the 
contractor  in  .taconniling  cumulative 
amounts  on  monthly  progress  reports  io 
the  ^ggnjgate  amouats  on  oontractf 
financing  payment  xeqi^ts. 
Additiouj^,  -the  >oomBiienter  felt  such  .a 
requirement  would  delay  submission  .of 
the  progress  reports  thereby  diminishing 
their  usefulness.  TbeS*A  does  not 
agree.  tQ>A  abases  lits  appreval  of 
contract  flnancing  payments  en 
sufficient  progress  being  made  on  die 
prqject  for  which  dhe  payments  Are 
regu»ted.  To  ensure  payment  is 
warranted,  it  is  essential  Ibt  ERA 
officials  be  provided  with  information 
on  the  Status  of  a  project  relative  to  a 
speciflc  payment  request.  Since  there 
should  tie  few  if  any  differences 
between  cumulative  amounts  claimed 
on  progress  reports  versus  aggregate 
amounts -on  the  cmitract  .financing 
requests,  the  required  reconciliation 
should  not  significantly  delay 
submission  of  progress  r^u>Fts. 

B.  Executive  Older  I22B1 

0MB  Bulletin  No.  85-7.  dated 
December  14. 1984,  establishes  die 
requirements  for  Office  of  Management 
and  Budget  (OMB]  review  of  agency 
procurement  regulations.  This  regulation 
does  ;not 'fall  within  any  of  the  categories 
cited  in  this  Bulletin  reqniringONffl 
review. 

C.  Paperwork  Seduction  Act 

The  Paperwork  KeduCfion  Act  does 
not  apply  ^because  this  rule  does  .not 
propose  4ny  information  coUeotion 
requirements,  which  would  require  the 
approval  of  OMBnmder  «4  U.SiC.  8501, 
et  seq. 

D.  Regulatory  Fleidbnity  Ac» 

The  EPAcertifies  this  rule  does  not 
exert  a  significant  economic  impacfon  a 
substantial  nimiber  of  small  entities.  The 
change  in  invoice  .distribution  .requins 
only  one  additional  .copy  .of  :an  invoice 
be  provided  to  EPA.  The  requirement  for 
contractors  to  have  the  same  period  of 
performance  for  both  invoices  and 
progress  reports  reflects  existing 
practices  for  many  contractors  and 
should  require  only  minimal  cdiangefor 
smallferififiesnot  already  in  compiianoe. 
The  'requirement  i or  oontraotors  Io 
include  aooouitting  information  on 
invoices  requires  contractors  to  include 
information  clearly  identified  on 
contracts,  work  assignments,  .or  delivery 
orders.  This  should  require  only  minimal 
changes  to.invoicing3)BooeduBesior 
small  oitities. 


1552 

Government  pracnremeift.  'CuiftiaiA 
financing,  9dRcftafian  jmn^ions,  and 
contract  clanses. 

AocoEdiit^,  tbe:interimirule ' 
ameadiqg  46  CPRipairts  1532  aadftSSE 
published  at  S4tER-4a876H«)e77«a 
October  4, 1966,  'is  adqptri  as  a  &iaJ 
rule  with  ihe  .fbHewing  ofaaivges: 

1.  The  authority  citetiBB  <Qr  parts  1S62 
and  1552  continues  to  mad  asfoUsws: 

AnthualtyiSac.  2(K(c).  BSiStat .  JSav 
amended,  401I£.C.48atc4. 

PART  1582-iAMENOEO]    . 

2.  Section  1532.908  is  revised  to  read 
as  follows: 

1532.908  faatism  clausae. 

The  clause  or  alternates  at  155Z.2S2- 
70  are  required  in  sD  acquisitions  except 
those  within  the  smaU -purchase 
limitation.  The  clause  at  1552.232-70 
shall  be  used  in  solicitations  and 
contracts  when  the  EPA  accounting 
information  to  be  shown  on  contractor 
invoices  includes  the  document  control 
number  and  account  number.  Alternate  I 
shall  be  used  in  solicitations  and 
contracts  when  Ihe  EPA  accounting 
information  to  "be  shown  on  contractor 
invoices  includes  only  the  account 
number.  Alternate  II  shall  be  used  When 
no  EPA  accounting  information  is  to  be 
shown  on  contractor  invoices.  The 
Contracting  Officer  shall  work  with  the 
EPA  office  initiating  the  procurement  to 
determine  the  lysprqpriate  olauae  Io  be 
used. 

PART  1552-(AMENDED] 

3.  Section  1552.232-70  is  ameiuied  by 
adding  Alternates  I  and  D  to  read  as 
follows: 

^SBZXShin   Subwlsslen of ^rwolcsa. 


Ahemate  I  [SEP  7990).  As  prescribed 
in  1532:908.  substitute  the  following 
paragraph  for:(d)  in  the  clause: 

(d)  Invoices  must  clearly  indicate  the 
period  'of  performance  im  wbidi 
payment'is  requested  and  include  GPA 
accounting  iiitformation  necessary  to 
process  payments.  Separate  invoices  an 
required  for  charges  applicable  Io  the 
basic  contract  and  each  option  period,  tf 
contract  work  is  ordered  through 
individual  work  assignments  qr  delivery 
orders,  invoices  must  show  current  end 
cumulative  ohacges  l^work  assignment 
or  delivery  order  ^number  and  lEEA 
accountiagiutfoBnation.  When  con teacts, 
work  assignments  or  deUvety  ordeEs 
contain  multiple  lines  of  accounting 
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data,  charges  that  cannot  be  assigned  to 
a  single  line  of  accounting  information 
should  be  allocated  based  on  the 
percentage  of  total  dollars,  unless 
otherwise  speciHed.  Required 
accounting  information  includes  the 
account  number  shown  in  block  14  of 
the  SF  26,  block  M  of  the  SF  33.  block  12 
of  the  SF  30,  or  on  the  individual  work 
assignment  or  delivery  order. 

Alternate  II  (SEP  1990).  As  prescribed 
in  1532.908,  substitute  the  following 
paragraph  for  (d)  in  the  clause: 

(d)  Invoices  must  clearly  indicate  the 
period  of  performance  for  which 
payment  is  requested.  Separate  invoices 
are  required  for  charges  applicable  to 
the  basic  contract  and  each  option 
period.  If  contract  work  is  ordered 
through  individual  work  assignments  or 
delivery  orders,  invoices  must  show 
current  and  cumulative  charges  by  work 
assignment  or  delivery  order  number. 

DateduSeptember  13. 1990. 
John  C  Chamberiin, 

Director,  Office  of  Administration. 

[FR  Doc.  90-22167  Filed  9-20-90;  8:45  am] 

■HXINO  COOE  •SM>-«0-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1852 

[NASA  FAR  Supptement  Directive  89-2] 

RIN  2700-AA91 

Acquisition  Ragulation;  Miscellaiwous 
Amendments  to  NASA  FAR 
Supplement;  Correction 

AOENCV:  Office  of  Procurement. 
Procivement  Policy  Division.  NASA. 

action:  Final  rule,  correction. 

summary:  NASA  is  correcting  errors  in 
an  amendment  to  part  1852  which 
reflected  a  miscellaneous  change  to  the 
NASA  FAR  Supplement  (NFS)  and 
whidi  appeared  in  the  Federal  Register 
on  December  29, 1989  (54  FR  53621). 

FOR  FURTHER  INFORMATION  CONTACT. 

David  K.  Beck.  Chief,  Regulations 

Development  Branch.  Procurement 

Policy  Division  (Code  HP),  Office  of 

Prociuement.  NASA  Headquarters. 

Washington.  DC  20546,  telephone:  (202) 

453-8250. 

SUPPLEMENTARY  INFORMATION:  NASA 

has  published  miscellaneous 
amendments  to  the  NASA  FAR 
Supplement.  One  amendment  to  part 
1852  is  in  error  which  is  discussed 
briefly  below  and  is  corrected  by  this 
notice. 


Dated:  September  17, 1990. 
S.).  Evans. 
Assistant  Administrator  for  Procurement 

The  following  corrections  are  made  in 
the  NASA  FAR  Supplement  Directive 
89-2,  part  1852.  published  in  the  Federal 
Register  on  December  29. 1989  (54  FR 
53621). 

1852.250-72    [CorrKted] 

1.  On  page  53632.  first  column,  line  3, 
change  the  citation  "1852.403-3(b)"  to 
"1850.403-3(b)". 

2.  On  page  53632,  first  column,  line  4, 
change  the  citation  "1852.403-370(b)"  to 
"1850.403-370(b)". 

[FR  Doc.  90-22466  Filed  9-20-90;  8:45  am] 

BHJJNO  CODE  7510-01-« 


1852.225-74    [Corrected] 

2.  On  page  12178,  first  column,  line  4, 
change  the  word  "revised"  to  "added". 

1852.225-75    [Corrtcted] 

3.  On  page  12178,  second  column,  line 
1.  change  the  word  "revised"  to 
"added". 

[FR  Doc.  90-22467  Filed  9-20-90;  8:45  amj 
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48  CFR  Parts  1825  and  1852 

[NASA  FAR  Supplement  Directive  89-3] 
RIN  2700-AA87  and  2700-AA92 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement;  Correction 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  NASA. 

ACTION:  Final  rule,  correction. 

SUMMARY:  NASA  is  correcting  errors  in 
amendments  to  Parts  1825  and  1852 
which  rfiflected  miscellaneous  changes 
to  the  NASA  FAR  supplement  (NFS)  and 
which  appeared  in  the  Federal  Register 
on  April  2, 1990  (55  FR  12174). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Beck,  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters, 
Washington.  DC  20546.  telephone:  (202) 
453-8250. 

SUPPLEMENTARY  INFORMATION:  NASA 
has  published  miscellaneous 
amendments  to  the  NASA  FAR 
Supplement.  Amendments  to  parts  1825 
and  1852  are  in  error  which  are 
discussed  briefly  below  and  are 
corrected  by  this  notice. 

Dated:  September  17, 1990. 
S.I.  Evans, 
Assistant  Administrator  for  Procurement 

The  following  corrections  are  made  in 
the  NASA  FAR  Supplement  Directive 
80-3,  parts  1825  and  1852,  published  in 
the  Federal  Reguter  on  April  2. 1990  (55 
FR  12174). 

Subpart  1825.71— (Corrected] 

1.  On  page  12175,  3rd  column,  line  12. 
change  die  word  "revised"  to  "added". 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parte  1003  and  1 160 
[Ex  Parte  No.  55  (Sub-Na  69)] 

RIN  3120-AB57 

Rules  Governing  Applications  for 
Operating  Authority— Revision  of 
Form  OP-1 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules:  correction.  ■ 


SUMMARY:  In  this  proceeding  the 
Commission  modified  its  licensing  rules 
and  adopted  a  revised  application  form 
(Form  OP-1).  54  FR  53636  (December  29, 
1989).  In  a  companion  proceeding.  Ex 
Parte  No.  55  (Sub-No.  69A),  Rules 
Governing  Applications  for  Operating 
Authority— Revision  of  Form  OP-1 
(Hazardous  Materials),  55  FR  21386 
(May  24, 1990),  the  Commission  further 
revised  the  application  form  to  reflect 
adjustments  in  the  licensing  policy 
governing  hazardous  materials 
transporters.  This  notice  corrects  the 
reference  to  Form  OP-1  in  the  licensing 
rules  and  the  corresponding  reference  in 
the  Commission's  List  of  Forms  by 
updating  the  form's  effective  date  to 
reflect  the  most  recent  revised  version. 
EFFECTIVE  DATE:  September  21, 1990. 
FiDR  FURTHER  INFORMATION  CONTACT 
Suzanne  Higgins  O'Malley,  (202)  275- 
7292. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

49  CFR  Part  1003 

Brokers,  Freight  forwarders, 
Insurance,  Maritime  Carriers.  Motor 
Carriers,  Securities,  Surety  Bonds. 

49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers.  Bases,  Freight 
forwarders.  Maritime  carriers.  Motor 
carriers. 

PART  1003-UST  OF  FORMS 

1.  The  authority  citation  for  49  CFR 
part  1003  continues  to  read  as  follows: 


Federal  Rej^ter  /  Vol.  55.  No.  184  /  Friday.  September  21.  1990  /  Rules  and  Regulationg 

Authority:  5  U.aC.  SSl(a),  fi>US.C 
553(l)(c),  and  49  U.S.C.  10321. 

$1003^   [Corrected] 

2.  In  S  1003.2,  the  reference  to  Form 
OP-1  is  corrected  to  read:  "OP-1 
(Effective  6/1/90)." 

PART  IIBO-fnJLES  GOVEmDNG 
APPUCXTIONSFOR  OPERATING 
AUTHORITY 

1.  The  authority  citation  forpart  neo 
coitfmues  to  Teed  as  follows: 

Authari^  40  U.&C.  imoa,. 10306, 10821. 
10921, 10922, 10023, 10024,  U)g2&. and  11102;  5         ' 
U.SXL  553  and  6SICk  16  U£XM45e. 

91160.3   fCeiiwHei] 

2.  The  refereace  toFotm'OP-l  in 

S  1160.3(a)  is  conected  to  read:  "Form 
OP-1  |E&ctive.6/l/gQ)." 
Sidney  L.BtiioUanl.jr„ 

Seantary. 

[FR  Doc.  90-22426  Filed  9-2&-0D;  8:45  anij 
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Vol  55,  No.  1S4 

Friday,  September  21,  1900 


TNs  Motion  of  ttw  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  issuance  of  rules  snd 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  mle 
maldng  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATIOH 
Federal  Aviation  Administration 

14CFRPart71 

[AlrspM«Docli«tNa90-AEA-10]      ^ 

Propoeed  Alteration  Of  Transition 
Area;  Sidney.  NY 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


;  The  Federal  Aviation 
Administration  (FAA)  is  proposing  to 
modify  the  700  foot  Transition  Area 
established  at  Sidney,  NY  for  the  Sidney 
Municipal  Airport  due  to  the  closure  of 
the  Harmony  Crest  Airpark,  the 
updating  of  the  actual  geographic 
position  of  the  Sidney  Municipal 
Airport,  and  a  review  of  air  traffic 
control  procedures  in  the  area.  The 
intended  effect  of  this  action  is  to  reduce 
the  700  foot  Transition  Area  to  that 
amount  of  controlled  airspace  which  is 
actually  required  to  separate  aircraft 
operating  under  instrument  flight  rules 
from  those  operating  under  visual  flight 
rules  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  October  22, 1990. 
AOOHESSCS:  Send  comments  on  the  rule 
in  triplicate  to:  Edward  R.  Trudeau, 
Manager,  System  Management  Branch, 
AEA-530,  Docket  No.  90-AEA-lO, 
F.AA.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  Infl  Airport. 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Fitzgerald  Federal 
Building.  John  F.  Kennedy  International 
Airport  Jamaica,  New  York  11490. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA--530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport  Jamaica.  New 
Yori(  11430. 


FOR  FURTHCR  mFORMATION  CONTACT: 

Mr.  Curtis  L  Brewington.  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 
SUPPIfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AEA-10".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conmiunications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport  Jamaica, 
NY  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 


NPRMs  should  also  request  a  copy  df 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

ThePcoposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  700  foot  Transition 
Area  established  for  the  Sidney 
Municipal  Airport,  Sidney,  NY  to  reflect 
the  closure  of  the  Harmony  Crest 
Airpark,  the  updating  of  the  actual 
geographic  position  of  the  airport  and  a 
review  of  air  traffic  control  procedures 
in  the  area.  Section  71.181  of  part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6F  dated 
January  2, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  off  Subjects  in  14  CFR  Part  71 

Aviation  stdfety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PAirr  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.68. 


|71.1t1    [AnMndMll 

2.  Section  71.181  is  amended  as 
follows: 

Sidney,  NY  [RevissdJ 

"That  airspace  extending  upward  from  700 
feet  above  the  aurtace  within  an  8.5-mile 
radius  of  the  center,  lat  42'18'Oe'  N.,  long. 
75*2459'  W.,  of  Sidney  Municipal  Airport 
Sidney.  NY;  within  5  mile*  either  aide  of  the 
Rockdale  VORTAC  218*  (T)  229*  (M)  radial 
extending  from  the  Rockdale  VORTAC  to  the 
8.5-mile  radius  ares;  within  3  miles  either  aide 
of  the  Hancock  VORTAC  343*  (T)  354*  (M) 
radial,  extending  from  the  8.5-inile  radiua 
area  to  11  milea  aoutheaat  of  the  airport" 

Isaued  in  Jamaica,  New  York,  on  August  23, 
1990. 

Guy  W.  Tucker, 
Manager,  Air  Traffic  Division. 
(FR  Doc  90-22424  Filed  9-20-00;  8:45  am] 
■NJJNQ  COOC  4S1S-IS-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

16  CFR  Part  154 
(Dodcet  Na  RIMO-IS-OOO] 

Reviaions  to  ttie  Regulations 
Governing  Purchaaed  Gas 
Adjustments;  PulHIc  Conference 

September  13, 1990. 

agency:  Federal  Energy  Regulatory 

Commission.  Energy. 

action:  Notice  of  public  conference. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
staff  is  convening  a  public  conference  to 
afford  the  gas  industry  and  the  public  an 
opportunity  to  present  to  the 
Commission's  staff  comments  on 
possible  revisions  to  the  Commission's 
purchased  gas  adjustment  regulations. 
Such  revisions  would:  (1)  Permit 
pipelines  to  pass  through  the  costs  of 
natural  gas  from  producers  "as-billed;" 
(2)  permit  pipelines  to  pass  through 
standby  charges  incurred  bom  upstream 
pipelines  as  gas  costs;  and  (3)  permit 
pipelines  to  track  upstream 
transportation  «nd  compression 
(Accotmt  No.  85S)  costs.  The  notice 
invites  all  interested  persons  to 
participate  in  ths  conference. 
OATKt:  The  public  confsrence  will  be 
held  on  October  17, 1990.  at  10  a.m. 
Requests  to  speak  should  be  received  by 
the  Commission  on  or  before  October  5, 
1990. 

ADDRESSES:  The  conference  will  be  held 
in  the  Commission's  Hearing  room 
Number  1. 810  First  Street  NE.. 
Washington.  DC  All  requests  to  speak 
should  identify  the  name  of  the  speaker 


and  the  group  represented,  refer  to 
Docket  No.  RP90-1S-000.  and  be 
addressed  to:  Office  of  the  Seoetary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Benge  Sanchez,  Ofilbe  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DQ 
20426,  (202)  208-0296. 

SUFPLEMENTARY  INFORMATION:  In 
addition  to  pubUshing  the  full  text  of  this 
document  in  the  Fedwal  Registw,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308, 941  North  Capitol  Sfreet  NE.. 
Washington.  DC  20426. 

The  Commission  Issuemce  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  will 
be  available  on  CIPS  for  30  days  fit>m 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  confractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

L  Introduction 

The  Commission  is  convening  a 
conference  to  afford  an  opportunity  for 
the  industry  and  the  public  to  discuss 
with  the  Commission's  staff  sevend 
possible  revisions  to  the  Commission's 
purchased  gas  adjustment  (PGA) 
regulations  that  would:  (1)  Permit 
pipelines  to  pass  through  the  costs  of 
natural  gas  purchased  from  producers 
"as-billed;"  and  (2)  permit  pipelines  to 
pass  through  standby  charges  incurred 
bom  upstream  pipelines  as  gas  costs;  as 
well  as  to  add  a  section  to  permit 
pipelines  to  frack  upstream 
fransportation  and  compression 
(Account  No.  858)  costs,  llie  conference 
will  be  held  in  the  Commission's 
Hearing  room  No.  1. 810  First  Street 
NE.,  Washingtoa  DC,  on  October  17. 
1990. 

n.  Background 

A.  The  Current  PGA  Regulationa 

The  Commission  permits  natural  gas 
pipeline  companies  to  recover  changes 


in  the  cost  of  purchased  natural  gas 
from  their  Jurisdictional  customers 
through  a  PGA  filing  as  an  alternative  to 
recovering  these  costs  in  a  general  rate 
filing  pursuant  to  section  4  of  die 
Natural  Gas  Act'  The  procedures  for 
PGA  recovery  are  set  forth  in  H  154.301 
et  seq.  of  the  Commission's  regulations. 

In  Order  No.  483,  the  Commission 
adopted  major  revisions  to  the  PGA 
regulations.  Sbice  die  issuance  of  Order 
No.  483,  the  Commission  and  the 
industry  have  gained  experience  in  the 
practical  application  of  those  PGA 
regulations.  The  Commission  is 
interested  in  learning  whether 
additional  refinements  in  those 
regulations  may  be  necessary  to 
facilitate  competition  in  the  natural  gas 
sales  market  and  to  ensure  that  the  PGA 
regulations  do  not  undermine  the  ability 
of  interstate  pipelines  to  compete  on  an 
equal  footing  with  other  gas  sellers. 

B.  The  Need  for  Changes  to  the 
Regulations 

In  1985,  the  Commission  adopted 
Order  No.  436,'  which  launched  a  new 
era  of  open-access  transportation  by 
pipelines  performing  self-implementing 
transportation  either  under  the  Natural 
Gas  Act  *  or  the  Natural  Gas  Policy  Act 
(NGPA).«  In  part  284,  the  Conunission 
set  forth  its  objectives  and  policies  with 
respect  to  the  designing  of  rates  for  a 
pipeline's  open-access  transportation 
services. 

The  effect  of  Order  No.  436  has  been 
to  facilitate  competition  between  the 
pipeline  and  others — producers,  other 
pipelines,  and  gas  marketing 
companies — ^in  the  sales  market  and  to 
ease  the  pipeline's  transition  to  a 
fransporter  of  gas  for  those  with  which 
it  competes  for  sales.  The  majority  of 
major  interstate  pipelines  in  die  U.S.  are 
now  open-access  transporters,  providing 
transportation  service  on  a 
nondiscriminatory  basis.  Interstate 
pipelines  today  are  predominandy 
transporters,  rather  than  merchants,  of 
natural  gas.  The  Commission  has 
recognized  that  pipelines  need  fiexibility 
to  compete  as  merchants  with  other 
suppliers  and  has  indicated  its 


>  15  U.8.C  717(c)  (1982).  The  procedure*  for 
recovering  purchaaed  $a»  coats  in  an  NGA  aectioa  4 
general  rata  proraadlng  are  provided  in  1 1S4SS  of 
the  Conuniaaion'a  regulationa.  See  IS  CFR  154JB 
(1988). 

*  Regulatioa  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  PERC  SUtuta*  and 
Regulatiana,  Regulations  Preamblea  1962-1908 

1 30,688  (1988),  vacated  and  nmandtd.  Associated 
Gas  DUtrilnitoi*  v.  PERC,  824  P.2d  9B1  (D.C  Or. 
1967),  nodopted  on  an  interim  baait.  Older  Na  SOa 
PERC  Statutes  and  Regulations  1  SaTSl  (1987). 

*  Section  7, 15  U.aC  717f  (1962). 

*  Section  Sit  15  US.C  3371  (1962). 
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willingness  to  ooo^der  ahenatives  that 
aSonI  pipelines  soch  flexibilMy  in  ttiis 

As  the  transition  of  i^pelines  frosi 
their  role  as  predominantly  merchants  to 
that  (tf  transporters  progr^sed.  the 
Commission  became  ooneemed  that 
certain  rate  designs  mii^  be  ootdated 
in  ti^t  of  such  post-CMer  Na  430 
chaises.  According,  it  adopted  ito 
recent  policy  statement  tm  rate  deugn.  * 
in  nidtich  it  articulated  its  willingness  to 
consider  new  mechanisms  to  best 
accomsM>date  these  transitioDS  and 
bnplement  the  Commisskm's  rate  design 
goals.* 

Additiona)  revisions  to  the 
Commission's  rate  regulations  now  may 
be  required  to  hvtfaer  enhance  the 
pipehnes'  flexibility  in  performing  their 
merdiant  roles. 

m.  Topics  Abool  WUch  the 
Seeks 


A  As-BWed  Treatment  of  Produce 
Demand  Charges 

Sectiool54J(l6(b)(1)  of  the 
Commisnon's  PGA  regdations  requires 
^at  **(p)roduc«'  rate  changes  must  be 
sppbed  to  the  commodity  component  (rf 
a  pipeline's  two-part  rates  or  to  the 
voluBietric  rates  of  s  pipeline's  one-part 
ratea."  "*  Thus,  under  the  regulationa,  a 
^ripdine  is  given  the  opportimity  to 
recover  its  gas  costs  onJy  to  the  extent  it 
actually  seUs  gas. 

Producer  demand  charges  are  fixed 
charges  that  producers  may  assess 
pipehnes  for  suppbes  that  the  pipelines 
craitract  to  buy  from  the  producer. 
Producers  have  traditionally  priced  their 
gas  s<dd  to  pipelines  oo  a  per-unit  basis 
although  gas  purchase  contracts  have 
oftoi  inchided  a  take-oriiay  clause.  The 
take-or-pay  clause  was  intnided  as  a 
way  fw  the  producer  to  recover  die 
costs  of  resCTving  long-term  gas 
supplies.  Recently,  however,  some 
pipelines  have  entered  into  gas  purchase 
contracts  with  producers  under  ndiidi  s 
two-part  demand-ooBunodity  price 
structure  is  used  to  recover  die  cost  of 
.  gas  sold,  and  have  fikd  proposals  writh 
the  Commission  to  recover  the  producer 
demand  charges  from  their  custonen  on 
an  "as-billed"  basis,  that  is,  through  the 
pipeline's  demand  chaige.  These 
proposals  have  prompted  the 
Commission  to  re-examine  its  p«dicies 
regarding  the  requirement  that  all 
producerrelated  charges  must  be 
recovered  in  a  pipeline's  conmodlty 
chaige. 


The  Commission  is  concerned  that  the 
current  regulatloos.  by  requiring  a 
p^hne  to  flowthroo^  all  of  its 
producer  payments  in  a  commodity 
charge,  may  make  it  di£5cult  for  tbe 
pipeUne  to  enter  into  long-tenn  contracts 
with  producer  donand  charges  without 
the  pipeline's  assuming  a  large  degree  of 
risk  that  it  will  not  recover  aU  of  its 
costs,  and  suy  be  interfering  with  w^t 
otherwise  might  be  a  natural 
development  in  the  marketplace.  Since 
an  assured  cash  flow  to  producera 
should  facilitate  exploration  and  drilling 
and  long-term  contracts,  the  regulations 
should  not  impede  the  ability  erf 
pipelines  and  producers  to  enter  into 
such  contracts  and  th»eby  undermine 
the  adequacy  of  long-term  suralies.* 

The  Conunission  is  particularly 
interested  in  the  participants'  comments 
on  the  following  issues  related  to  the 
"as-billed"  Oowthrou^  of  producer 
demand  charges: 

(1)  What  is  the  scope  of  the  practice  of 
including  producer  demand  charges  in 
gas  contracts?  To  if^at  extent  is  the 
industry  moving  toward  the  indusion  of 
producer  demand  charges?  To  what 
extent  do  the  current  regulations  iidiibit 
the  use  of  producer  demand  charges? 
Are  producer  demand  charges  used  in 
contracts  as  an  alternative  to  take-or- 
pay  clauses? 

(2)  Would  "as-billed''  flowthrough  of 
producer  demand  charges  be  an 
alternative  to  gas  inventory  charges  in 
order  to  have  customers  pay,  on  a 
current  basis,  for  the  development  and 
reservation  of  gas  supplies? 

(3)  What  are  the  advantages  or 
disadvantages  to  pipelines,  producers, 
and  customers,  of  allowing  the  "as- 
billed"  flowthrough  of  producer  demand 
charges? 

(4)  What  steps  could  be  taken  to 
mitigate  any  negative  or  anticompetitive 
effects  of  "as-billed"  flowtinough?  What 
conditions,  if  any,  should  the 
Commission  attach  to  the  as-billed 
flowthrough  of  producer  demand 
charges?  Should  the  Commission  require 
that  custraners  be  allowed  to  nominate 
new  levels  of  firm  sales  service,  or 


I  NatanI  Cm  PIpdiM  lUte  DMiph  47 
PERC 1  SUN  (MS),  n*  tn  4S  naiC  1 SU22  (IMS). 

•  47  iBRC  1  SUHw  at  PL  SUSH  a.  29  (UH). 

*  IS  CFit  u«jaB(b)(i)  (lan). 


•  b  CNG  IVnMBiMlMi  Con*.  >2  FERC 1 6U2S 
(1980).  and  BqnMniM.  bML.  SS  PERCI  eU28  (ISBO). 
iaaned  on  AagMt  SI.  ISNl  Sw  CMninlaa  yantad 
limited  waWan  to  panrt  balk  pipallMa  to  flaw 
duoogh  oartain  pnidaoar  daaaad  ckaf^M 
pro»pacMvaly  oo  an  aa-bOlad  baaia.  IW 
CominiiaioB  ooBdodad  fliat  pabhc  poocjr  aonoaraa 

diaadaq— cyolhimtoBnaaii^pllMiaqafcaddwt 
the  aa-biUed  flowdmwgb  of  prodncar  demaiid 
charpea  be  pennittad.  However,  bacaaae  of 
potential  anti-competitive  effacta  Ikal  aahillad 
flowtfarough  of  ptmhioar  demand  ehafpea  might 
have,  the  Coaniiaataa  sraatad  wahMT  of  the 
regulatloM  for  no  more  than  one  year  and  made  die 
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ensure  that  the  firm  transportation  of 
third  party  gas  suppBes  Is  available  as 
an  alternative  to  the  pipeline's  sales 
service,  as  part  of  a  producer  demand 
charge?  What  would  be  the  implications 
of  a  limitation  on  "as-billed" 
flowthrough  of  {voducer  demand 
chaiges  to  open-access  pipelmes? 
Siould  there  be  a  cap  on  the  level  of 
producer  demand  charges  diet  may  be 
flowed  through  in  die  donand  divge? 
Should  pipelines  that  wish  to  flow 
through  producer  demand  chaiges  "as- 
billed"  be  precluded  from  also 
recovering  take-or-pay  costs? 

B.  As-Billed  Treatment  {^Imported  Gas 

Costs 

Sectionl54.305(bK3)  of  die  PGA 
regulations,  whidi  governs  the  treatment 
of  imported  natural  gas  rate  changes, 
provides  that  "[p]roduction  costs, 
gathering  costs,  and  canying  charges 
associated  with  take-or-pay  payments 
must  be  applied  to  the  coooimodity 
component  of  a  pipeline's  two-part  rates 
or  to  the  volumetric  rates  of  a  pipeline's 
one-part  rates."  In  Opinion  Nos.  256  and 
256-A,  the  Commission  addressed  the 
proper  ratemaking  treatment  of  the  cost 
of  Canadian  natural  gas  and  required 
that  the  costs  oi  Canadian  gas  must  be 
flowed  through  to  United  States 
customers  in  the  same  manner  in  which 
the  costs  of  domestic  gas  are  floured 
throng  to  United  States  customers. 
Thus,  any  proposal  to  remove  the 
requirement  that  producer  diarges  be 
flowed  throu^  in  the  commodity 
component  (rf  the  rate  would  aUm 
require  an  amendment  to  1 164.305(bK3^ 
to  parallel  an  amendment  to  f  154.306(b) 
(1)  allowing  the  as-billed  treatment  of 
producer  demand  charges.  Accordingly, 
the  Commission  requests  diat 
conference  perticipants  address  this 
aspect  of  the  as-billed  flowthron^  of 
producer  demand  charges  also. 

C  Treatment  of  Affiliated  Producert 

Finally,  in  considering  whether  to 
amend  the  regidations  to  flow  through 
producer  deinaitd  chaiges  on  an  "as- 
billed"  basis,  the  Commissian  may  also 
need  to  amend  1 154  J05(a)  (3)  of  die 
regulations.  That  section  desolbes  the 
report  on  a  pipeline's  perdiasing 
practices  that  must  be  inchided  in  the 
pipeline's  annual  PGA  fiUng. 
Participants  ore  asked  to  comment  on 
possiUe  bmitations  on  the  terms  under 
which  affiliated  producer  demand 
chaiges  may  be  flowed  throu^  by 
consideilng  the  following: 

(1)  Should  affiliated  producer  demand 
chaiges  be  flowed  ttecmgh  hi  the  same 
manner  as  nonaffiliated  {vodacer 
demand  charges? 


(2)  Should  affiliated  producer  demand 
charges  be  recovered  through  the 
commodity  charge  only? 

(3)  What  if  any,  cap  should  be  put  on 
the  amoimt  of  affiliated  producer 
demand  charges  that  can  be  flowed 
through? 

(4)  Should  pipelines  that  wish  to  flow 
through  producer  demand  charges  on  an 
as-billed  basis  be  required  to 
specifically  address  their  purchasing 
policies  with  respect  to  their  proposed 
treatment  of  affiliates? 

D.  Treatment  of  Standby  Chaises  as 
Purchased  Gas  Costs 

Standby  sales  service  is  a  service 
whereby  a  pipeline's  customer  converts 
a  portion  of  its  firm  sales  service  to  firm 
transportation  service,  but  elects  to  have 
its  pipeline  supplier  stand  ready  as  a 
backup  source  for  gas  supply  for  the 
portion  of  firm  sales  service  converted 
to  firm  transportation  service.  As 
another  revision  to  the  PGA  regulations 
the  Commission  is  also  considering 
whether  to  allow  pipelines  to  track, 
through  the  PGA,  standby  charges 
assessed  them  by  their  pipeline 
suppliers. 

To  date,  the  Commission  has  allowed 
pipelines  to  track  upstream  suppUer 
standby  charges  on  a  case-by-case 
basis.*  While  the  Commission  has 
consistentiy  declined  to  classify  these 
charges  as  "purchased  gas  costs,"  as 
defined  at  18  CFR  154.302G),  die 
Commission  has  permitted  their 
treatment  as  such  since  they  are  chaiges 
of  an  upstream  pipeline  that  have  been 
approved  by  the  Commission. 

The  tracking  of  standby  charges  may 
give  customers  more  flexibility  to 
purchase  either  gas  sales  service  or 
transportation  service,  depending  on 
comparative  prices,  while  still  being 
assured  of  gas  supply.  Accordingly,  the 
Commission  solicits  the  views  of  the 
industry  and  the  general  public  on 
allowing  pipelines  to  track  the  charges 
in  their  PGA  filings.  In  particular,  the 
Commission  invites  commentary  on  the 
following  questions: 

(1)  To  what  extent  does  tracking  of 
standby  charges  serve  to  facilitate  the 
convereion  fiom  firm  sales  to  firm 
transportation  and  enhance  the 
flexibility  of  pipelines  to  purchase  either 
gas  sales  service  or  transportation 


*  In  CNG  TrantmiMion  Corporation.  45  FERC 
1 61.301  (1988).  CNG  propoMd  to  tradi  standby 
chaiget  in  it*  quarterly  PGA  filing.  It  aought  to  do  to 
by  amending  the  definition  of  purehaaed  ga«  coata 
contained  in  the  PGA  provision!  of  the  general 
terms  and  conditions  of  its  tariff.  The  Commission, 
even  though  standby  charges  are  not  gas  costs, 
allowed  the  tracking  of  those  standby  charges 
asaeaaed  CNG  by  Texas  Eastern  pursuant  to  Texaa 
Eastern's  sales  rate  schedules. 


service?  Does  tracking  give  downstream 
pipelines  an  incentive  to  take  full 
advantage  of  varied  options? 

(2)  What  are  the  advantages  and 
disadvcmtages  to  the  different  segments 
of  the  industry  of  tracking  standby 
charges? 

(3)  What  alternatives  exist  to  a 
change  in  the  current  regulations? 

E.  Recovery  of  Account  No.  858  Costs 

The  costs  of  transmission  and 
compression  of  gas  by  others  (Account 
No.  858)  are  included  in  a  pipeline's  cost 
of  service  as  a  transmission  fimction 
operation  and  maintenance  expense.  In 
a  rate  case,  the  pipeline  projects  the 
amount  of  dollars  it  estimates  that  it  will 
need,  on  an  annual  basis,  to  pay  others 
for  the  transportation  and  compression 
of  gas  that  it  will  acquire,  and  includes 
that  amount  in  its  cost  of  service.  To  the 
extent  actual  Account  No.  858  expenses 
exceed  the  amoimt  projected,  the 
pipeline  must  bear  the  risk  for  the 
difference.  However,  if  the  pipeline's 
actual  Account  No.  858  expenses  are 
less  than  projected,  the  pipeline  retains 
the  difference. 

When  a  downstream  pipeline 
converts  on  an  upstream  pipeline  fiom 
firm  sales  to  firm  transportation,  the 
upstream  pipeline  commences  charging 
the  downstream  pipeline  for 
transportation  services.  Prior  to 
conversion,  these  charges  are  embedded 
in  the  upstream  pipeline's  sales  rates 
and  can  be  recovered  through  the 
downstream  pipeline's  PGA.  However, 
after  conversion,  transportation  chaiges 
are  no  longer  embedded  in  sales  rates. 
Ck)nsequentiy,  these  transportation 
charges  cannot  be  recovered  through  the 
downstream  pipeline's  PGA,  even 
though  the  downstream  pipeline  may  be 
using  the  upstream  pipeline's 
transportation  facilities  to  make  sales  of 
gas  acquired  from  suppliers  other  than 
the  upstream  pipeline.  Instead,  these 
costs  may  only  be  recovered  through  the 
downstream  pipeline's  Accotmt  No.  858, 
with  service  projections  made  in  a 
general  section  4  rate  case. 

If  a  pipeline  has  ongoing  converaions, 
it  is  continually  paying  transportation 
costs  that  it  has  not  included  in  its 
Account  No.  858  projections.  Under  the 
current  regulations,  the  pipeline  must 
file  section  4  rate  cases  to  try  to  recover 
increased  costs  prospectively,  without 
being  able  to  recover  those  costs  it 
already  may  have  had  to  absorb 
because  of  tmderprojections  of  Account 
No.  858  costs. 

In  the  past  the  Commission  has 
authorized  tracking  of  transportation 
charges  only  on  a  case-by-case 
temporary  basis,  specifically  through 
settiement  of  general  rate  change 


proceedings.  Generally,  such  tracking 
has  been  limited  to  the  time  the  rates 
established  in  those  proceedings  remain 
in  effect»» 

The  Commission  has  also  allowed 
pipelines  to  file  an  abbreviated  section  4 
rate  case  to  address  the  proper  level  of 
Accotmt  No.  858  costs  which  should  be 
included  in  the  base  rates. '  * 

The  Ckimmission  has  traditionally 
disallowed  long-term  authority  to  flow 
through,  or  "track."  third-party 
transportation  charges,  based  on  the 
fact  that  increases  in  certain  costs  of  a 
pipeline  may  be  offset  by  decreases  in 
other  costs.  Thus,  the  Commission  has 
generally  held  that  it  is  inappropriate  for 
a  pipeline  to  track  increases  in  one  type 
of  cost  without  examining  all  its  other 
costs  to  determine  whether  other  costs 
have  decreased.  Nevertheless,  the 
Commission  has  allowed  the  tracking  of 
certain  types  of  costs,  such  as  purchased 
gas  costs.  Research,  Development  and 
Demonstration  costs,  and  Alaska 
Natural  Gas  Transportation  System 
charges. 

Participants  are  asked  to  consider 
whether  equally  compelling  reasons 
exist  for  adopting  regidations 
authorizing  Account  No.  858  cost 
tracking.  Although  the  Commission 
invites  participants  to  discuss  all 
aspects  of  Account  No.  858  cost 
tracking,  the  Commission  is  particularly 
interested  in  the  following  issues: 

(1)  Is  the  need  for  pipelines  to  file 
frequent  section  4  rate  increase 
applications  a  temporary,  transitional 
problem  not  requiring  a  permanent 
change  to  the  regulations,  or  is  a 
permanent  tracking  mechanism  for 
Account  No.  858  necessary?  What 
alternatives  exist  to  allowing  tracking 
on  an  ongoing  basis? 

(2)  To  what  extent  does  tracking  of 
Account  No.  858  costs  facilitate 
conversions? 

(3)  ff  pipelines  are  permitted  to  track 
Account  No.  858  costs,  should  they  also 
be  required  to  credit  revenues  received 
fiom  providing  transportation  services 
to  a  shipper  that  uses  the  pipeline's  firm 
transportation  capacity  entitiements  in 
another  pipeline?  If  so,  what  type  of 
crediting  mechanism  should  be  used? 
Wo^d  crediting  the  revenues  to 
Account  No.  191  or  a  similar  deferred 
account  mechanism  serve  to  prevent 
subsidization  by  sales  customers  of 
transportation  services? 


■0  See.  e.g..  Sea  Robin  Pipeline  Company.  18 
FERC  1  61.277  (1962). 

■  ■  See.  e-g..  National  Fuel  Gas  Supply  Corp..  49 
FERC  1 61.207  (1968):  Texas  Gas  Transmiasioo 
Corporation,  46  FERC  1 61 J91  (1960). 
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(4)  Should  initial  cost  levels  be 
esUblished  duough  a  scctian  4(e) 
general  rate  change  filing,  in  which  the 
parties  have  the  right  to  examine  the 
pipeline's  rate  of  return  and  investigate 
relative  risk? 

(5)  What  limitations,  if  any,  should  be 
imposed  on  tracking  of  Account  No.  856 
costs?  Should  the  tracking  be  limited  to 
pipelines  with  a  PGA  clause  in  their 
tarifis?  Should  tracking  be  limited  to 
changes  in  Account  Na  858  costs 
resulting  from  conversions? 

F.  General 

The  Commission  previously  has  scted 
to  approve  PGA  treatment  for  GIG 
charges  "  and  for  pricing  dispute 
resolution  settlement  costs  in  global 
take-ori>ay  settlements.**  among  other 
gas  purdiase  and  related  costs.  In  its 
consideration  of  PGA  treatment  lot  (1) 
"as-billed"  flowthnmigh  of  producer 
demand  charges,  (2)  recovery  of  standby 
charges,  and  (3)  tracking  of  Account  Na 
858  costs,  the  Commission  is  generally 
interested  in  public  comment  on  the 
overall  effect  on  the  PGA  mechanism 
and  the  impact  in  the  aggregate  of 
including  such  additional  costs  in  PGA 
billings.  Participants  are  asked  to 
consider  fidiether  the  indusion  of  these 
various  costs  in  addition  to  direct  gas 
purchase  costs  would  require  any  other 
modlBcation  in  the  PGA  mechanism  as  a 
matter  of  law  or  a  matter  of  policy. 

IV.  Procedures  for  Comments 

Persons  desiring  to  make  an  on! 
presenta^tion  to  the  staff  must  file  a 
request  to  speak.  Persons  with  common 
points  of  view  are  urged  to  |ointly 
submit  dieir  written  conunents  and  to 
appoint  a  single  spokesperson  for  oral 
presentations  to  the  staff.  The  requests 
to  speak  should  be  filed  with  the 
Secretary  of  the  Commission  on  or 
before  October  5, 1990.  Requests  to 
speak  riiould  identify  the  name  of  the 
speaker  and  the  group  represented, 
should  be  submitted  to  flte  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washfa^ston,  DC  20428,  and  should 
refer  to  Dodcet  No.  RMgo-15-000. 

By  diracfioD  of  IIm  CoamiMiaa. 
LotoaCaiMI. 
Secntary. 
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sumuurr.  EPA  is  proposing  to 
disapprove  a  compliance  date  extension 
as  a  revision  to  ttie  Delaware  SIP  for 
topcoat  operations  at  the  General   . 
Motors  Corporation  in  Wilmington. 
Delaware  (GM- Wilmington)  automobUe 
assembly  plant  On  May  2, 1985,  EPA 
published  a  notice  in  the  Federal 
Register  proposing  approval  of  revisions 
to  the  Delaware  Regulations  Governing 
the  Control  of  Air  Pollution  (50  FR 
18693).  These  regulations  are  part  of  the 
Delaware  State  Implementation  Plan 
(SIP)  and  were  adopted  by  the  State  and 
submitted  to  EPA  for  approval  pursuant 
to  section  110  of  the  Clean  Air  Act  (the 
Act).  The  revisions  to  these  regulations 
sought  by  Delaware  proposed  to  extend 
the  compliance  dates  for  reduction  of 
volatile  organic  compound  (VOC) 
emissions  with  respect  to  reasonably 
available  control  technology  (RACT)  for 
lacquer  topcoat  and  final  repair  surface 
coating  standards  for  automobile  and 
light-duty  trucks  at  GM- Wilmington. 
(The  May  2, 1985  notice  was  not 
applicable  to  Chrysler  Corporation  in 
Delaware  because  Chrysler  does  not  use 
lacquer  topcoat  or  final  repair  coatings). 
No  comments  were  received  in  response 
to  that  Notice. 
Today's  notice  vvithdraws  EPA's 
"  proposed  approval  and,  instead, 
proposes  disapproval  of  the  compliance 
date  extension  revisions  to  the 
Delaware  SIP  for  topcoat  and  final 
repair  operations  at  GM- Wilmington. 
Information  sulMnitted  to  EPA  by 
Delaware  since  die  proposed  approval 
was  published  indicates  that  due  to 
circumstances  in  the  State,  the  SIP 
revision  does  not  meet  the  requirements 
of  sections  110  and  172  of  the  Act  and 
EPA  policy  interpreting  the  requirements 
of  the  Act  As  explained  below,  the  only 
operations  that  were  the  subject  of  these 
regulations  at  the  time  of  Delaware's 
request  no  longer  exist  because  GM- 
Wilmington  shut  down  the  operations 
for  retooling.  However,  the  new 
sources/major  modifications  which 
rejriaced  these  operations  are  ako 
subject  to  the  RACT  regulations  at  issue 
in  Delaware's  submittal  Because 
Delaware  has  declined  to  withdraw  the 
pending  SIP  revision,  EPA  is  proposing 


disapproval  of  the  compliance  date 
extension  to  the  extent  it  can  be 
construed  to  apply  to  these  new 
sources/major  modifications. 
DATES:  Comments  must  be  submitted  on 
or  before  October  22, 190a 
AOMtESSES:  Copies  of  this  document 
and  accompanying  support  documents 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 
Region  m.  Air  Programs  Brandt.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107,  Attn:  Cynthia 
Stahl  (3AM13). 
Air  Resources  Section,  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover. 
Delawrare  19901,  Attn:  Robert  French. 
All  comments  on  the  proposed 
revision  submitted  within  30  days  of  this 
Notice  will  be  considered  and  should  be 
addressed  to  Mr.  David  L  Arnold,  Chief, 
Program  Planning  Section  at  the  Region 
m  address  above.  Please  reference  the 
EPA  docket  number  found  in  the 
heading  of  this  Notice. 
FOR  RMTNEII  INFOmiATION  contact: 
Ms.  Cynthia  R  Stahl,  (215)  597-9337,  at 
the  Region  III  address  above.  The 
conunerda)  and  FTS  phone  numbers  are 
the  same. 

SUPPIEMENTAIIV  MFONMATMMC  On 

October  15. 1984,  the  State  of  Delaware 
submitted  a  request  to  EPA  to  revise  the 
Delaware  SIP  by  amendhig  Tables  I  and 
1(a)  in  its  Regulations  Governing  the 
Control  of  Air  Pollution,  Regulation  No. 
XXIV.  Control  of  Volatile  Organic 
Compound  Emissions,  section  9,  Surface 
Coating  Operations,  and  the 
corresponding  compliance  schediile.  The 
revision  proposed  to  extend  the  final 
compliance  dates  for  VOC  emissions  in 
the  lacquer  topcoat  and  lacquCT  final 
repair  surface  coating  stamfings  (TaUes 
I  and  1(a)),  fivm  December  31, 1985  and 
December  31. 1982,  respectivdy,  to 
December  31, 1987.  The  compliance 
schedule  would  also  change  to 
correspond  widi  the  changes  in  final 
dates  \a  Tables  I  and  1(a).  The  proposed 
revision  pertains  to  RACT  requirements 
alone  and  would  have  no  effed  on  any 
obligations  either  Delaware  or  GM- 
Wilmingt(Hi  have  with  respect  to  new 
source  requirements  under  sections  110. 
Ill  and  part  C  and  D  of  the  Act 
Although  GM-Wifanington  retooled  its 
stnface  coating  operations  after 
February  7. 1986,  EPA  is  proposing  to 
deny  Delaware's  request  for  extension 
of  compliance  requirements  for  the 
newly  reto<ded  operations  to  the  extent 
that  the  Delaware  request  can  be 


las  a  pvejposed  conposnce 
date  sxleasioo  tat  inse  operafions. 

Accor^ng  to  EPA  poficy  tnterpcetiag 
section  110  and  172  oi  the  Act  one  of 
the  tests  that  a  State  must  meet  to  have 
a  compliance  date  extension  granted  for 
a  VOC  source  ia  an  oxone 
nonsttainment  srea.  sudi  as  New  Castle 
Country,  is  to  be  able  to  demonstrate 
that  the  extensios  wfli  not  inteiiae  with 
the  timely  attaiameal  and  m»intmaa«ft 
of  the  ozone  standard  or  with 
reasooaUe  further  progress  (RFP) 
towait!  timely  attainment  of  that 
standard.  (See.  for  example,  Pdicy  on 
SIP  Revisions  Requesting  Compliance 
Date  Extensions  for  VOC  Sources, 
Memorandum  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  sad 
Ratfiation.  August  7. 1986).  The 
demonstration  by  the  State  should 
include,  what  if  any,  portion  of  its 
margin  for  growth  has  been  utilized  by 
new  VOC  sources  that  may  have 
located  ni  die  area  since  the  ori^nal  SIP 
was  approved,  as  well  as  by  existing 
VOC  soiffces  that  may  have  already 
been  granted  cosftpliance  date 
extensions.  The  second  test  a  State  most 
meet  to  have  compliance  date 
extensions  granted  is  that  Ae  proposed 
extensions  must  be  consistent  with  the 
Clean  Air  Act  naqoirement  diat 
nonattairanent  area  SIPs  provide  for  the 
implementation  of  all  RACT  as 
expeditiously  as  practicable.  The  burden 
is  on  the  source  to  show  that  any 
compliance  date  extension  for  RACT  is 
ejq^ieditious. 

As  discussed  in  the  accompanying 
technical  support  docuotent,  the 
information  submitted  to  EPA  by 
Delaware  in  19^  shows  that  the  State 
caimot  demonstrate  that  the  compliance 
date  extension  fiM*  GM-Wibninglon 
would  not  interfere  with  attainmeBt  and 
maintenance  of  the  oztme  st«Klud  or 
with  RFP  toward  timely  attainment 
Specifically,  on  Noven^er  13. 1980, 
Delaware  submitted  information  that 
additional  sources  had  been  granted 
permits  aOowing  VOC  emissions  at 
levels  such  that  Ae  ntmfnterfemice  and 
RFP  condusicms  could  no  longer  be 
supported.  This  information  indicated 
that  permits  were  issued  to  the 
foBowittg  VOC  sources  and  consumed  a 
total  (rf  340  tons  per  year  flW): 

Hercdes — F!lm  CMtins  pcwss    SO  TFT 
Cram  ZdlerbKb-Fourtii  priateffceae— 70 

TPY 
Crown  Advance  Rinu    Presses  6  thru  8— tSO 

TPY 
Pittabwgli  puts  Gbsa— Sofie^  ^ms 

asaeinbly— 21 1PY 

The  Delaware  1982  SIFs  total  growth 
allowanoe  was  874  TPY  rad  Ae  above 


pstnils  left  a  brianee  of  194  mr 

remaining  as  the  growth  uowanoe. 
Since  Delaware,  en  behalf  of  €3^ 

Wilmington,  requested  tfw  cei 
date  extensiroa  for  two  yeais»  aatfl 
Decesober  31. 1987.  the  diicassion  and 
conclusions  in  tUa  Notice  are  based  on 
that  request.  According,  the  relevant 
years  with  respect  to  the  compliance 
date  extension  request  are  198B  and 
1987.  In  a  March  2, 1984  report  prepared 
by  Delaware,  the  pro}ected  VOC 
emisrions  for  die  (^l-Wifanington 
topcoat  operations,  tar  each  of  tiie  ]rears 
1986  and  1987  were  1028  TPY  in  excess 
of  current  allowable  RACT  emissions 
for  that  operation.  Ad£tionaBy.  die 
problem  of  over  utilization  of  dte  growth 
allowance  was  aggravated  in  1985  by 
another  VOC  source  which  Delaware 
allowed  to  emit  an  additional  78  TPY. 

Farther  the  October  20. 1981  EPA 
policy  statement,  referred  to  in  tiie  1965 
proposed  approval  of  the  GM- 
Wihnington  compltance  date  extension, 
allows  for  extensions  for  existing  plants 
subject  to  RACT  as  long  as  conthmed 
compliance  with  the  statutory 
requirements  of  sections  110  and  172  of 
the  Act  is  assured  (46  FR  51386).  The 
p<^icy  says  that  each  of  these  ^SP 
revisions  "will  need  to  be  evaluated  ki 
light  of  (its)  impact  on  the  overall  SIP 
and  the  individual  elements,  induding 
enussion  reductions  necessary  to 
demonstrate  RFP  toward  attainment  ol 
standards."  The  information  avaSaUe  to 
EPA  in  1985  indicated  that  Delaware's 
proposed  revision  met  the  requirements 
of  the  Act  and  EPA  policy.  As  discussed 
above,  this  is  no  longer  the  case. 

Section  172(b}  of  the  Clean  Air  Ad 
requires  that  all  reasonable  available 
control  measures  be  adopted  as 
expeditiously  as  practicable.  The  source 
requesting  the  compliance  date 
extension  must  meet  its  burden  of 
diowing  that  it  had  exhausted  all  other 
alternatives  and  that  the  comfriiance 
date  extension  would  satisiy  the 
requirement  that  the  RACT  standard 
was  being  con^ilied  with  in  an 
expeditious  manner.  The  GM- 
Wilmington  plant  did  not  meet  its 
burden  of  showing  that  it  was  trying  to 
meet  die  applicable  RACT  standard  by 
the  approved  conqt&ance  date  of 
DecCT^)er  31. 19K>.  Atthougb  die  May  2. 
1985  Notice  stated  diat  Q>A  bdieved 
that  sB  die  necessary  requirements  of 
die  Clean  Air  Ad  and  EPA  poliqr  were 
met  EPA  now  believes  that  this  is  not 
true  since  the  new  topcoat  teduology  of 
basecoat/dearcoat  tedmology  was 
installed  at  several  aatomobile/Bght- 
duty  trade  assembly  plants  prior  to  the 
end  of  1905,  induding  GM-BahinKRe. 
locatedin  Bahimore,  Maryland.  A 
variety  of  abatement  tedmologies  were 


also  available  to  this  industry  before  the 
end  of  1965.  loe  choice  wfeettier  to 
remain  widi  GM-HWhaington's  existing 
topcoat  operation  and  instan  a  device  to 
abate  the  VOC  emissions  and/or  to 
convert  to  BC/CC  is.  and  was,  GM's 
alone.  EPA  believes  diat  GM- 
Wilmington's  operations  coold  have 
complied  by  December  91»^  1965 
regardless  of  which  type  of  tupMiat 
operation  it  chose  to  use. 

Because  of  facts  brm^t  to  EPA's 
attention  subsequent  to  the  pdification 
of  die  May  2. 1985  Notica.  EFA  can  no 
longer  support  approval  of  a  compliance 
date  extension  for  GM- Wilmington. 
These  facts  relate  to  IVP  and 
expeditiousness  which  are  critical 
elements  in  die  approval  (tf  any 
compliance  date  extension. 

Condusion 

Since  the  VOC  compliance  date 
extensions  sought  for  by  Delaware  for 
RACT  for  topcoat  operations  at  GM- 
Wilmington  do  not  meet  the 
requirements  of  the  Clean  Air  Act  or 
EPA  policy.  EPA  is  today  wtthdi awing 
its  May  2. 1985  proposed  approval  of  the 
above  described  revisions  to  die 
Delaware  SIP  and  instead  pcoposii^ 
disapproval  of  the  saaM. 

Ptoposed  Action 

EPA  is  proposing  to  disapprove  the 
October  15, 1984  request  by  dw  State  af 
Delaware  to  amend  Regulation  No. 
XXIV,  Control  of  Volatile  Organic 
Compound  Emissions,  section  9.  Surface 
Coating  Operations,  and  the 
corresponding  comi^iance  sdieduk.  For 
the  reasons  described  in  this  notice, 
EPA  is  proposing  to  disapprove  the 
extension  of  the  final  comfiiiance  dates 
of  the  lacquer  topcoat  and  laoqaer  find 
repair  surface  coating  standards  (Tables 
I  and  1(a)  of  Regulation  No.  XXIV, 
referenced  above)  fivm  December  31. 
1986  and  December  31. 1902, 
respectivdy,  to  December  31, 1987. 

Under  5  \3J&.C  e05(b).  die  Regnal 
Administrator  certifies  diet  diis  Sff 
revision  wiD  not  have  a  signifieaat 
impact  on  a  substantial  iramber  (d  smaB 
entities.  (See  46  FR  8709.) 

This  action  has  been  dassified  as  a 
Table  3  action  by  the  Rcgionri 
Administrator  under  the  procedares 
poUished  in  die  Fadvsl  Kegistar  on 
January  19. 1988  (54  FR  2214-2225).  On 
January  6. 1969.  the  Office  of 
Management  and  Budget  waived  TaUe  2 
and  3  SIP  revisions  (54  FR  22ZZ)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Nothing  in  this  action  perteiaing  to  the 
proposed  disapproval  of  an  extension  of 
final  compliance  dates  for  automobOe 
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and  U^t-duty  truck  topcoat  and  final 
repair  coatings  in  Delaware  Regulation 
No.  XXIV.  section  9  should  be 
constructed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

The  Regional  Administrator's  decision 
to  approve  or  disapprove  the  SIP 
revision  will  be  based  on  whether  it 
meets  the  requirements  of  section 
110(a)(2)(AHK]  and  110(a)(3)  of  the 
Clean  Air  Act  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52^ 

Air  pollution  control,  Ozone, 
Hydrooarbons.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Autliocity:  42  U.S.C  7401-7642. 

Dated:  September  12, 199a 
Edwin  B.  EikkMm, 
Regional  Administrator. 
(FR  Doc.  90-22437  FUed  9-20-90:  8:45  am] 

WUJNQ  COW  IMP  W  II 

40  CFR  Part  300 
tFRL  3832-4] 

National  Oa  and  HazardoM 
SulMtancas  Pollution  ContingMwy 
Plan;  National  PrioritiM  List 

AQCNCV:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete 

Whitehall  Municipal  Wells  site  from  the 

National  Priorities  List;  request  for 

comments. 


n  The  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Whitehall  Municipal 
Wells  iite  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  action.  The  NPL  constitutes 
appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NOP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1990  (CERLA),  as  amended  by 
section  105  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  As  specified  in  die  NPL. 
it  has  been  determined  that  all  Fund- 
financed  responses  under  CERCLA  have 
been  implemented.  EPA,  in  considtation 
with  the  State  of  Michigan,  has 
determined  that  no  cleanup  is 


appropriate.  The  purpose  of  this  notice 
is  to  request  public  comment  on  the 
intent  of  EPA  to  delete  the  Whitehall 
Municipal  Wells  Site. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  site  fitim  the 
NPL  may  be  submitted  on  or  before 
October  30. 1990. 

AOORSSSES:  Comments  may  be  mailed 
to  Karla  L  Johnson  (5HS-11).  Remedial 
Project  Manager.  Office  of  Superfund. 
U.S.  Environmental  Protection  Agency 
Region  V,  230  South  Dearborn  Street. 
Chicago,  IL  60604.  Comprehensive 
information  on  this  site  is  available  at 
the  local  repository  located  at: 
Whitehall  Municipal  Library,  414  E. 
Spring,  Whitehall.  MI.  49461.  (616)  894- 
9531.  Requests  for  comprehensive  copies 
of  docimients  should  be  directed 
formally  to  the  appropriate  Regional 
Docket  Office.  The  address  for  the 
Regional  Docket  Office  is  William 
Messenger  (5HSM-TUB-7).  Region  V. 
U.S.  EPA.  Ill  W.  lackson  Boulevard. 
Chicago.  IL  60604.  (312)  353-1057. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karla  L.  Johnson  (5HS-11),  Remedial 
Project  Manager,  Office  of  Superfund, 
U.S.  Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street 
Chicago,  IL  60604,  (312)  88&-5993:  or 
Dan  O'Riordan  (5PA-14),  Office  of 
Public  Affairs,  U.S.  EPA,  Region  V,  230 
South  Dearborn  Street.  Chicago,  IL 
60604,  (312)  886-4359. 

SUPPIEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria* 
in.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introductioa 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  the 
WhiteHall  Municipal  Wells  site, 
Whitehall  Michigan  fit>m  the  National 
Priorities  List  (NPL).  which  constitutes 
appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan.  40  CFR  part  300 
(NCP),  and  request  comments  on  this 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
pubUc  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Response  Trust  Fund  (FUND).  Pursuant 
to  Section  105  (e)  of  CERCLA.  any  site 
deleted  from  the  NPL  remains  eligible 
for  further  Fimd-financed  remedial 
action  should  future  conditions  at  the 
site  warrant  such  action. 


The  EPA  will  accept  comments  on  this 
site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  III  discusses  procedures  that  the 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  the  site  and  how 
the  site  meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL  In  accordance  with  §  300.425(e)  of 
the  NCP,  sites  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  reponse  is  appropriate.  In 
making  this  determination  to  delete  a 
site  from  the  NPL  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  has  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site,  EPA 
must  first  determine  that  the  remedy,  or 
existing  site  conditions  at  the  sites 
where  no  action  is  required,  is 
protective  of  public  health,  welfare,  and 
the  environment  In  addition. 
S  300.425(e)(2)  of  the  NCP  states  that  no 
site  shall  be  deleted  from  the  NPL  until 
the  state  in  which  the  site  is  located  has 
concurred  on  the  proposed  deletion. 

Deletion  of  a  site  £rom  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions.  Section 
300.425(e)(3)  states  that  whenever  there 
is  a  significant  release  fit>m  a  site 
deleted  from  the  NPL  the  site  shall  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system  (HRS). 

Deletion  of  sites  fi-om  the  NPL  does 
not  in  itself  create,  alter,  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  fit>m  the  NPL  does 
not  in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist  in 
Agency  management. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
S  300.42S(e)(l)  of  the  NCP  has  been  met 
EPA  may  formally  begin  deletion 
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procedures.  Tfte  first  steps  are  the 
prepuadon  df  ■  Superfund  ^e  Closeout 
Report  and  the  eatabfiaknttl  of  Um 
locial  infnmiarton  nfmUoMy  and  tiw 
Regional  deletion  docket  These  actiais 
have  been  coapleted.  Tids  Fedsnl 
Register  notice,  and  a  concurrent  notice 
in  the  local  newspaper  in  the  vicinity  of 
tke  site,  announce  the  initiation  of  a  30 
day  public  comment  period.  The  public 
is  asked  to  coaunent  (m  EPA's  mtention 
to  delete  the  site  bom  the  NPL  all 
critical  documents  needed  to  evaluate 
EPA's  decisioB  are  generally  included  in 
the  information  repository  and  deletion 
docket 

Upon  completion  of  the  public 
comment  period,  the  EPA  RegicDal 
Office  will  prepare  a  Responsiveness 
Summary  to  evaluate  and  address 
concerns  which  were  raised.  Tbe  pobbc 
is  welcome  to  contact  the  EPA  Regkmsl 
Office  to  obtain  a  copy  of  this 
Responsiveness  Susunary.  when 
available.  If  EPA  still  determines  that 
deletion  from  tbe  HfL  is  sppropriale.  a 
final  notice  of  deletion  will  be  published 
in  tbe  Federal  Register.  However,  U  is 
not  un  till  the  next  official  NPL 
rulemaking  tkat  the  site  woidd  actaally 
be  deleted. 

IV.  Basis  for  intended  Site  Deletian 

The  ioUowing  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  the  Whitehall  Mum'cfpat  Wells 
site,  WhilehaU.  Michigan  from  the  NPL 

The  Gty  of  WhitebaU  is  located  in  the 
western  part  of  the  Lower  Peninsula  of 
Michigan  on  the  shore  of  Lake  Michigan. 
Tlie  WhilehsiU  Municipal  Wells  site  is 
located  in  the  northeast  pwtion  of 
Whitehall,  Michigan.  The  site  is  in 
Funnel  Field,  noith  of  Colby  Street  and 
south  of  the  ravine  and  badcwaters  of 
the  White  River.  Production  well  #3 
(PW3)  supplied  potable  water  to  a 
populati(»  of  a{^>roxim8tely  3,000  while 
in  service.  PW3  was  permanently 
abandoned  as  of  September  1, 1M8L 

bi  October  1960;  a  rootine  quarterly 
analysis  of  the  city's  water  supply  by 
the  Michigan  Department  of  Pubbc 
Health  (MDPH)  revealed  the  presence  erf 
perchloroethjdene  (PCE)  in  a  saB^tLe 
collected  bom  WUldiaU  Oty  HaU. 
Subseqeent  resampling  and  analjrsfs 
confirmed  the  presence  of  the 
contaminant  and  eventually  PW3  was 
determined  tn  be  the  source  of  the 
problem.  In  early  1981.  MDSH 
recommended  that  the  city  use  PW3 
only  on  an  emergency  ba^  and  that  it 
be  eventually  replaced.  The  initial 
response  from  the  city  was  to  take  PW3 
off-line  and  increase  p™»p»fl»  in  PW2, 4, 
and  5  in  order  to  maintain  an  adequate 
water  sapply.  The  city  contiiRicd  to  nee 
PW3.  but  on  an  "as  needed"  basis  at 


reduced  pnmpage  rates  untfl  October 
1968. 

The  nearey  laundromal/ny  cleaner 
was  a  prinary  suspect  fcr  tnePCE 
contaiah>aticn  in  Ae  wriL  On  May  18, 
19H,  soil  saaipies  were  collected  aiound 
the  faciKty  md  chemical  analysis 
revealed  li>  rag/kg  of  PCB.  Shice  dtat 
time,  the  facility  dwaged  hands  and  die 
aew  owner  has  eliminated  the  PCE 
leakage  proUem. 

Residential  weUs  hxated  nofdieast  of 
PW3  were  tested  as  part  of  dke  sue 
Investigation  (SI).  Simqtles  collected 
from  homes  along  Peterson  Road  in  May 
1982  indicated  that  die  area 
groundwater  was  contamittated  widi 
volatile  organic  compounds  (VOCS). 
Additional  sampling  indicated  that 
Whitelake  Landfill  and  SheUcast  Inc. 
were  tbe  source  of  this  coptamination. 
and  a  sqMrate  contaminatian  problem 
from  the  one  involving  PW3.  In  April 
19^  SheUcast  and  Whitelake  Landfill 
entered  into  a  Consent  Order  with  the 
United  Slates  Environmental  Protection 
Agency  (U.S.  EPA)  to  provide  a 
permanent  water  supply  to  the 
residences  whose  wella  were 
contaminated  and  to  conduct  further 
hydroge<^ogical  investigations.  Both 
SheUcast  and  Whitelake  Landfill  are 
currently  in  the  pre-remedial  stage  and 
waiting  for  the  final  scoring  process  for 
possible  inclusion  on  the  NFL 

In  September  1984.  the  Whitehall 
Municipal  Wetts  site  scored  high  enough 
to  be  placed  on  the  NPL  of  sites  eligible 
for  investigation  and  cleanup  under  the 
Superfund  program. 

"The  SI  foUow-up  was  conducted  from 
May  1986  to  April  1988  to  determine  the 
nature  and  extent  of  contamination  at 
the  Whitehall  Municipal  Wells  site.  A 
geophysical  investigation  was 
performed  st  the  site  on  May  2S  and  27. 
1987.  Resistivity  techniques  were  used 
because  of  the  presence  of  overhead 
wires,  underground  wires  and 
underground  pipelines.  A  soil  gas  survey 
was  performed  at  the  site  on  May  25  and 
27. 1987.  The  purpose  of  the  survey  was 
to  determine  the  presence  of  VOGi  at 
detectable  concentrations.  Also,  during 
the  SI  foDow-irp^  five  cluster  wells  were 
installed  in  addition  to  tbe  monitoring 
wells  put  in  by  the  dty  and  the  SI 
contractor.  Subsequently,  groundwater 
samples  and  soQ  samples  were 

COflCCcCCla 

Although  extensive  groundwater 
investigation  was  performed,  no  discrete 
source  of  contamination  was  foimd.  In 
addition,  ahhoogh  contamination  was 
found  in  PW3  initially,  quarterly 
sampling  revealed  no  contamhiation 
firom  1982  to  the  time  of  its  permanent 
closure  in  1989.  The  predominant  factiff 
in  permanent  closure  was  not  the 


previous  contamination  of  the  well,  bat 
ratfier  Its  poor  prodncSon  capacity  iait 
to  its  age  and  extensive  rehabiBtatiott 
costs.  Also,  a  new  weD  and  storage 
fadfitles  built  sbice  19B0  have  reAiced 
any  need  for  obtaining  water  from  PW3. 

Tbe  Remedial  bivestjgation  PO)  was 
conducted  bom  Marc^  1988  to  May  198B 
to  efindnate  any  data  gaps  from  the  SI 
follow-up,  and  to  confirm  the  absence  oi 
any  contamination  problem  at  the  site. 
During  the  RL  all  tbe  monitoring  weOs 
were  resampled.  The  SI  continued  to 
show  absence  of  any  contamination  at 
the  site. 

A  baseline  risk  assessment  of  the  site 
was  prepared  in  February  1990.  It 
concluded  that  the  site  was  not  of  puUic 
health  concern  under  current  conditions 
because  of  the  absence  of  human 
exposure  to  significant  levels  of 
haizardoBS  substances.  No 
environmental  and  haaoaa  expoanre 
pathways  were  identified  unce  the 
closure  of  PW3.  However,  human 
exposure  to  low  levels  of  PCE  and 
potentially  other  VOCs  had  probably 
occurred  in  the  pest  via  conlanunatcd 
groundwater. 

On  September  29i  19flBk  a  Record  of 
Decision  (ROD)  was  signed  which 
approved  the  "No  Further  Action** 
remedy.  The  State  of  Michigan 
concurred  with  the  ROD  on  Septemb^ 
26,1989. 

A  community  relati'ons  plan  was 
submitted  to  and  approved  by  the  U.S. 
EPA.  Community  Relations  activitiea 
included  conducting  interviews  with 
residents  and  local  officials,  pubUc 
meetings,  and  the  puUtcation  of  a 
factsheet  on  the  Rl  and  Proposed  Plan. 
Baaed  cm  interviews  conducted,  it  is 
evident  that  interest  is  focused,  not  on 
the  Whitehall  Municipal  Wells  site,  but 
on  die  Whitelake  LandfiD  site  located 
nearby.  Efforts  have  been  arade  to 
maintain  contact  with  the  dtisens  groap 
and  to  address  their  concerns  as  nmch 
as  possible.  An  informal  mectnig  was 
held  with  the  dlizens  group  on  August  fK 
1989. 

The  dates  of  the  pabbc  coauacnt 
period,  the  date  and  location  of  a  pabBc 
hearing  and  a  summary  of  the  Proposed 
Plan  were  announced  throogh  a  l^al 
notice  in  a  local  newspaper. 

The  Whitehall  Manidpal  WeUs 
Proposed  Plan,  which  indades  a 
description  of  the  investigation  findinga 
and  condusions,  was  mslled  to  those  oo 
the  community  relations  mailing  list  and 
was  available  along  with  the 
Administrative  Record  at  the 
information  repository  at  the  Whitehall 
Munidpal  Library  in  WhilehalL 

The  public  hearing  was  held  at  the 
WhitehaU  City  HaU.  405  Colby  Street  on 
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August  24. 1969  to  discuss  the  RI  and  the 
preferred  alternative,  ^proximately  30 
people  were  at  the  hearing.  Their 
concerns  were  addressed  in  the 
Conununit^  Relations  Responsiveness 
Sununary. 

All  completion  requirements  for  this 
site  have  been  met  as  specified  in 
OSWER  Directive  9320.2-3A.  Sampling 
has  verified  that  PW3  was  fiee  of  any 
contamination.  Furthermore.  PW3  has 
been  permanently  closed  by  the  City  of 
Whitehall.  Therefore,  the  ROD  of 
September  29, 1989  recommended  "No 
Further  Action".  Because  this  remedy 
will  not  result  in  hazardous  substances 
remaining  on-site  above  health-based 
levels,  the  five-year  review  will  not 
apply  to  this  action. 

Dated:  September  10. 1990. 
ValdaaV.Adamkua. 

RegionaJ  Administrator,  US.  EPA  Region  V. 
[FR  Doc.  90-22438  Hied  9-20-flO;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fedenri  Insurance  AchnMstrstlon 

44CFRPan67 

(Doclwt  Na  FEMA-TOOOl 

rroposva  riooa  cwvsuon 
Determinatione 

AOCNCV:  Federal  Emergency 
Management  Agency. 
ACnow  Proposed  rule. 


I  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATO:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

:  See  table  below. 


PM  FUNTHm  MRMMATION  CONTACT: 

John  L  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  640-2767. 


SUPPLCMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat  98a  which 
added  section  1363  to  the  National  Flood 
bisurance  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  S  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with  ^ 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

list  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 

PART  67-{  AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


AudMMity:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (lOO-year)  Flood 
Elevatioiis 


90>jrcs  Of  npvono  ■■"■  locwon 


SOWO0  of  flooding  md  lociMon 


ARKANSAS 


Benton  Counly  (UnincofpofSlOQ  AfOM) 

AppToidnwWy   .3   mil*   dovmslraain   01   SW» 

Roul*102 

Approorimslely  700  tost  downslrewn  ol  Ststo 

Rom*  102 

Hipa  BMliM*  tor  iMptMon  al  tfw  Benton 

Counly  Courthouse.  BafitonviNe.  Arkansas. 
Sand  commants  to  The  Horxxabto  Bruce  Rutt>er- 
lord.  Banlon  County  Judge.  203  East  CenUal. 
room  201.  BantorwiNe,  Arkansas  72712. 

Blacli  Rocii  (City),  Lawrence  County 

At  approsdmately  500  feet  downstream  o<  the 

doiMWtream  corporate  limits „ 

At  the  moat  upstream  corporate  IMIs 

Maps  airaaahU  for  mapectton  at  ttie  City  Hal. 

Main  Street.  Black  Rock.  Arkansas. 
Sand  comments  to  The  Horxxable  Jakie  Hanan. 
Mayor  of  the  City  o<  Black  Rock.   Laanrenca 
County.  City   Hal.   Main  Street   Black  Rock, 
1  72414. 


Lawianca  County  (Unloeorperated  Araaa) 

ai(e*/aiMr 
At  approximately  42.69  river  mHaa  above  the 

oonflue«v»  of  tl>e  White  River 

At  approximately  47.57  river  niles  atxiwa  Via 

conlkjence  of  the  While  River 

Al  approximately  6S7S  mei  miles  above  Via 

confluerKe  of  ttie  White  River 

At  approximately  72  nver  miles  atxive  the  coiv 

fluence  of  the  While  Rwor — 

Big  Running  Water  Croeh: 
Approximately  .73  mile  downstream  o(  Stale 

Route  228 

At  approximately  .49  mile  upstream  o(  Stale 

Route  ?28 

Spring  Hmt: 
At  approximately  1.54  miles  downstream  ol  U.S. 

Route  62 

At  approximalely  1.50  milas  upstream  ol  U.S. 

Route  62 

At  approximately  1.690  feet  downstream  ol  Bur- 

•nglon  Northern  Railroad 

At  approximalely  2  17  miles  upstream  ol  Counly 

Route  22 - 

nape  avaNiMa  tor  Inapactlofi  at  the  County 
Courthouae.  M«n  Street,  Walnut  Ridge.  Arkan- 
aaa. 

Send  comments  to  The  Honorable  Alex  Latham. 
Lawrence  County  Judge.  County  Courthouse. 
M^  street.  Walnut  Ridge.  Aikanaas  7247& 

Portia  (Toant),  Lawnvtica  County 
OaekfUvtr 
Aiipio<ir>Mteiy  1.8  miles  downstream  ol 

Route  63  wid  State  Route  25 

Approximatoly  .5  mie  i^straam  oi  Bulinglon 

S  III  lati  ■  ■!■    **-  " * 

rsonnsm  rlaPrOOa ^...^ 

ItaM  avtf^bto  tor  h^oaellon  at  lh«  CMv  HM 
Grove  Street.  Ponia.  Aikanaaa. 
.  Send  comments  to  The  Honor  aNa  Jamea  Pann, 
Mayor  ol  V»  Town  of  Portia.  Lawrsnco  County. 
Grove  Sfreet.  Portia.  Arkansas  72457. 


(TWMI), 


U.S. 


At  itw  downstfMifi  oofporalo 
AIVm 


fOapVi 
in  teal 


QTOund. 
'Elava- 
Uonin 
laat 
(NOVO) 


Pomrtwian,  Aikanaa*. 
Sand  oofiaitanti  to  Tna 
Mayor  of  Vw  Ta«4i  of 
County,   P.O.   Bai   77, 
724S8. 


■I  Itto  Town  HM, 
David  Fotay, 


coNHEcncur 


*1264 
'1,260 


PWniMd  ^oMi|)  WhidhMi  County 

Quirmiiaug  fhm: 
At  downoMsfn  oofpofsis  IfflNB  „„»....»._... 
At  upitrMfn  oofponto  bnits„.»...»....w«..»» 


At  confliwnoo  wNtt  QuinatMUQ  Rivof » 
Atup«ar« 

At 


Approximalaly  60  taot  ivatraam  of  Kate  Dowrv 
ing  Road *- «..«... 


#0a|Mh 
kiiaal 


QTOund. 
'Bwia- 

lionln 

laat 

(r4QVD) 


*2S0 
•260 


A)w  avat 

At  oonfluantsa  wMh  Horaa  Broolt.. 
At  Evana  Pond  0am 

HofW0  OlOOtL 

oonnuanoa  wim  aaa  d,wwk..»... 


*262 
'264 


ApproKimataly  0.4  aiile  upatraam  of  Cemetery 
Road 


at  the  Town 
Claik'a  VaiA,  8  Gomnarca  Avenue,  PWnfiaU, 
ComedicuL 
Sand  oommanta  to  ina  Honorvla  Paul  E.  Sweat, 
Mm  aawcvnan  or  via  lown  or  rwnaaai,  vvvah 
ham  County,  Town  Hal,  6  Conanaroe  Avenue, 
PWmiald,  ConnaiAait  06374. 


•COMMA 


•243 
•245 
•256 
•264 

•247 
•240 

•263 
•202 

•304 
•312 


Laa  Comly  (IhtineerporaMd  Araaa) 

Mnchtk)0M9  Ovatb 

At  souViam  county  boundaiy .............................. 

Juat  downa>aam  of  State  Route  32. 

MMkaiiaa  OaMb 

At  aouViani  county  boundary ....».....».....»...»«.....« 

About  6.7  milaa  vpatream  of  aoutham  county 
boundary -^ 

About  2S  nUaa  vpHmm  ct  Georgia  Power 

About  2S  mlaa  i»rtaam  of  aouttwm  county 
boundny ._. 


at  ttia  Buiding 

Leaaburg.  Georgia 
Sand  comnianta  tD  iha  tinnnrahta  T.P.  Tharp, 
County  AiWnlatraar,  l^a  County,  P.O.  Box  56, 
Laaabung.  Georgia  11763. 


•106 
•146 

'128 
'282 

•124 

•160 

•156 
•177 

•140 

•162 


•192 
•200 

•192 

•210 

•195 
•207 


KANSAS 


riB<[lii  CmMf  (IMncorpoiaMS  Araaa) 

At  aaatam  county  tioundiry ...... 

About   1.12  ffllaa  downatraam  ol  aoultiam 
ooiaMy  txiundiry 


•260 
•263 


Mtni$  D&&  Cj^gntt  rIMarr 
At  aaatam  county  lioundMy.~«.~«..»..»..'..~.»«»..» 
About  OSS  mla  utavaam  of  AtcNaon,  Topaka 
and  Santa  Fa  RiSway 

nonmomk 

At  waalini  county  boundary — 

About  1.14  mica  upabaani  of  Union  PacMc 

tar  Inapaottoii  at  Via  County 

CowVwuaa.  Room  203.  Ottawa.  Kanaaa 

Sand  oommanta  to  Tfia  llnnnrahia  Ctiariaa  W. 

Ma«lly,  Jr.,  Otfnnwi,  Board  of  Cuiiaiiaituiian. 

Franhin  County.  County  Ootrtwuaa,  Ottawa, 

166067. 


•672 
•885 

•671 
•941 
•933 
•934 


I  (T#wnX  VMdo  Counly 


SHt^iVcook  JTllilT. 


Souroo  of  noooHiQ  md  locnon 


Approalmataly  120  laat  downabaam  of  Via  cor- 

poralo  lnMB~......».....«»..<.»  ■....■■..-..-.-....-.« 

•132 

At  Vw  upabaam  corporate  taHts 

•17S 

Twanfy  ^w9  flflv  SMOfRT 

, 

•146 

•172 

ihpa  ■iialilili  lor  biapaeSon  at  Vw  Town 

Office,  Bumfwm.  Mairw. 

Sand  commanli  to  Ms.  Carolyn  Harvwl,  Admini^ 
battva  Aailitani  tor  ttw  Town  ol  Bumham, 
WMo  County,  Town  Olioa,  Bumlwm,  Maina 
0492^ 


lalaa  (TmnI), 

Al 


Hnnooch  Counly 


WatttmWtr 
At  Spuring  Points 
At  Great  Head  — 

Gutty  Tho^ottf^^ 
All 


SDapVi 
bitoal 


fftitfid. 
*Elo«a- 

ienln 

laai 

(NGVD) 


•180 


At  laitim  skla  of  Sutton  Martd 

TtmOut 
At  a  pob«  apptojdraataly  1,000  feat  aouttwaat 

At  Rah  Pobit 


At  nodhside  of  Sutton  Wand.. 
At  souVwaat  aide  of  Be 


'  fOr  OMpocoon  01  vw  nOmO  0< 
Ifono  BvlM,  Town  Ctortu  loMonl  Miino. 

Sond  conwTwntt  to  Tho  Honottiblo  Mnurioo  Phi 
ipo.  Rrel  Setectman  of  the  Towrn  of  CranlMrry 
Woo.  Hancock  County.  P.O.  Box.  Waford.  Maina 


Honoocfc  {Town)i  HaMOOOli  Counly 


EgfftBty: 

Enlira  ahofofana 

cnara  anoraana 
Kmmwjf  Covm 

Entira  ahorahna 
SDoiiinga  Amt 

EntifO  ilioraina 
StjmmiHmtor. 

At  FR-7  wtandad 

AtFR-26A 
Frmchmmt  Bay: 

At  Ctam  Ledge. 

At 


oomnufvly .. 
oonwnuntty .. 
convnuraly .. 
community.. 


•11 

•15 


•11 
•30 


•15 
•16 


•11 

•15 


Send    commania 


tor  tnapadioii  al  Vw  Toem  Hal, 


to   The   Hnnrirahia   OwMar 
of  Vw  Town  of  Hancock 
Hanoodi  County,  P.O.  Boa 


Boantof 

68,HwiC0Ck. 


I  (Toami^  Waido  County 

WMt  Ptnobuoot  Bay: 

At  Meadow  Pond  Road  bakMT  Spraguea  Beach . 

At  weal  aide  oiJob  Mand 

Panobacot  Bay: 

On  waat  Ma  ol  Rydar  Com- 

At  east  iida  of  Unw  Wand — 

PrnlmCeoa! 


At  waat  Ma  of  Hulchins  Wand.. 

At  aaat  Ma  of  Point  Comfort 

Q»ayHaitOK 
At  SNpyvfd  Poinl.» 


norswaai  or  nMnoi  ■mi..».- 
SmiHmbor 
At  north  iida  o(  Buring  PoinC.. 
SoulhaoBi  of  KaHaf  PoM ...... 


•I  ma  Town 

^.nime,  meooiw,  m^ne. 
Sand  comnianta  to  Tha  Honcrabta  Gacrga  L 

MarVn,  Jr..  Waboro  Town  Manager,  Waido 
.County,  Town  OIRoa,  Waboro,  MMa  04848. 


•11 

•11 

•11 

•11 

•12 
•22 

•14 
•24 


•10 
•19 

•10 
•22 

•11 
•18 

•10 
•15 

•12 
•19 


Soufoa  of  toodbiQ  and  tocoion 

von  in 

laat 

(NOVO) 

ThaNmcma: 
M  ValavCnva 

•If 

At  NonMOd  Cova 

AlCtwk  PobV     

•11 
•IS 

CMi-a  VauR.  Town  Ofllca.  SouVwuaal  Hartwr. 

Sond  comments  to  The  Honorable  Lilc  vaarwon, 
Chairman  of  Vw  Town  ol  SouViwaat  Haibor 
Board  of  Salesmen,  Hancock  County,  Tmni 
OMoa.  P.O.  Box  745.  SouViweat  Hartior.  Mama 
04679. 


Stontngtofi  (Town),  Hanoocii  Oauniy 


Ba$l  Panobacol  Bay: 

Mont  ahoralna  at  Burnt  Cova 

Approodnnata^  .7  mla  wast  of  intoraacaon  4f 
Waat  Stonkigton  Road  and  MMlman 

Dear  Wantf  77MmiBf«r 
Along  itwalna  at  Wstb  Cova 


Along  aouVt  ahorairw  of  Camp  Wand.. 


I  at  Vw  Tovm  IWi, 

Town  CWk's  Vault,  Stoninglon,  Mairw. 

Sand  commanta  to  Tha  HonoraMa  Roger  Stone, 

Manager  of  Vw  Town  ol  Stonington.  Hencoek 

Coimty.  P.O.  BOK  8.  Stonington,  Maii4  04681. 


•10 

•18 

•10 
•IS 


(Tmmi),  Orafton  Counly 


Atl 
Att 


al  Vw  Town 
Ctarks  VauN.  Brtatol.  New  Hitpahlra. 
Send  comments  to  The  Honorable  WMam  ThiaVa, 
Chaimwn  of  Vw  Town  of  BrMgawatar  BoenI  of 
Oelectmsn.  Grafton  County.  WhMemore  Point 
Road.  Star  Route,  Bristol,  New  HampaNra 
03222. 

Oaalpaa  (Town),  Carrel  County 


At  Vw  confluence  wNh  Laiw  Oaaipae 

Approxbnatsly  .62  mie  upabaam  ol  coiparato 


men's  Office,  Town  Hal.  Oaalpaa,  New  Hamp- 


Sand  commania  to  Tha  Honorable  Ralph  Bdar- 
idge.  Ctwinnan  of  Vw  Town  of  Osiipii  Boanf 
ol  Sslsctnsn.  Canal  Counly.  P.O.  Boa  67. 
Osaipee.  New  HampaMra  03614. 


WabaWaM  (Toam),  Carrot  Counly 

OfWficn  nnwr 

I  of  Union  Maadowa  Dam. 

179  laat  upabaam  of 

R0UW16 


•471 


•414 
•432 


EnSra  afiofalna  wNNn  oommunily .. 


Entka  afiofaina  wtthai  oommunily  ...„...»»».«.»».. 
Stunip  Pomt 
Enlira  ahoralna  wNNn  communHy ..»»»..».».,»»» 

emra  anorsarw  warm  oonwiwwy .......™«-~— — 

CIstfc'a  Office.  Route  100.  SanbomvMa.  New 


Sand  commants  to  Tha  Honorable  Robert  Gld- 
dsn,  QWmwn  of  Vw  Town  of  WakefieM  Board 
of  Oslsctnwn,  Carrol  Cour«y,  P.O.  Box  270. 
Route  100.  SanbomvlW.  New  HaiiMl*" 
03672. 


•499 

•511 
•481 
•579 
•560 
•S7S 
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Soure*  ol  ■HMNCwMilMMa 


-N 


MvihA  Mmor  el  Im  Bofou^  ol  • 
QloucMMr  Coanii: 


rOJi.Mll*i»«iiwmel< 


p  M  ffilM  uprtaam  ol  < 

ol  OMiMw  RNarTrtbolMy  23. 

OniMw  Atar  Tribulmy  j&- 


ftoul*-4aZ- 


■ndai„ 


CMMVOR! 

land    Lu im  «  «N 

McNuO,  0— ew  Tom 

CouNy,  RO.  3,  Boh  33,  Canwnm  MM,  Naur 

yart14B2a 


OHMfeMO  OoM^  fUMMOffamlM  AmhI 


kifaal. 


vomd. 
*Oi<o 
•on  in 
<0M 
(N8VD) 


•04 


•1,439 
1;iM 

•1.0(2 

MASS 


•1,TW 
-1»» 

•1.MS 

1,741 


•61 


Send  ooHBMfllB  to  nw  Itonowfcto  Roy  Lows, 
Coumy  >ltrneir.  Cdumbus  Couniy.  County  Ad- 

2S47Z 


■MOfV  CiMk. 


I  (U  ma  doinoO— all 
Mom  aooo  laai  doMokaM)  ol 


Roa«44_i 


Mmouft 

AtaUl   1700  IM 


•527 

•571 


Sauna  oil 


About  30041 

HmgOmtt: 
.Hxut  3aao.laat. 
About  2000  laal 


iOOM*) 


About  2>(  n«M  i^wkaam  ot  flwAh 
7/mMMaaia  Oaafc 
Jual  upaaam  ol^ft  W23 
About  lOOOIaat  aakaam  «'U. 


at  Itw  Counly 
Ptwiino  Olioa,  County  Complax,  Wanfewmdi, 
norwi  (rfWOWm 
Sand  eonmanti*  ^Iba  HmaMHa'Migt'edHhi. 
Counly  Manapw,  nocMnghawi  OauMy,  Raula  8, 
Boa  70ie  nildMla.  North  Carolna  27320. 


YaOUnl 
About  2^1*  mlaa 
115 


About  1|800  laat  i«a>aani  of  Staia  Road  1143- 

110  NOIwl  MPMC  T^WBmBOUt  WOHB  -GMMK. 

Sand  oonaiMMi  to  Ttia  Honorabla  Cad  Wooa 
County  ttBragw,  Mlcaa  Caunty.  tit)  North 
Saaat,  \Mknt)oro,^lorth  CanSOno' 20007. 


Yaf  Caunty 

Ymmin  MK/tf^ 

About  3100  iMt 
Sandybany  GtmIi 

Juat  downokMni  of  county  tsoundvy « 
Oa^pOaafc 

lOl'f 


SbvaOOavOaaM: 

lOl 

lOl-Otd 
Sandtfbtny  Ottk 
About  1050  laat  daawalwanial 
iofSR1331_ 


#OapOl 
inttat 


vound. 
'aava- 

Hon  in 

•aol 

(NGVO) 


About  1000  laal  downatraam  of  Carelna  Skaat.< 
Juat  doanakaamAl 

tlFiOilaat  n—aaiB  ol 
Juat  upalraam  of 

l,5S0'laat  upakaam  of  Caratna  SkaaO 

daat  domiafeaani  ol  SR  1312 

QMOmtc 

About  IMOtaal  upMrRvn  of  SR  13n 

About  OM  mla  upaaaam  of  SR  1311  — 


ManagN^-Qmn.  Ceun^r  OMoa 


■I  tha  Ceumr 


Sand  eonananli  to  Tha  llunuiitila  CliMlaa  liaih 
bum,  Caimty  llanagw,  Yadkin  County,  P.a  Boa 
140,  Yi 


Cowny 


otCSXialroad — 

aa'G%.HA,| 
OoaOoaONa 

to  Ths  HonofBblo  QoraU  "^ 
Bhoek.  Uwoi.  va^a  of  Ckiallaa.  PiX  aaam.! 
OoaHon,  ONo  45021.  i 


■•SB7 


•••7 


•003 

•BIO 


*WT 


•004 
•006 

•733 

•7*> 
•740 


Souraaoli 


Mtaaraf  Bunu  Tributmy  4: 
At< 

810 

RoulM'00«Rd75 

riMMrJc 


At  oonNMnos  wNh  lAnsril  Boyou» 
,M>U.S.  Roulaa  00  and  75 


IBi^ouritiuimySSoulh, 
,At  confl— nea  «Mh  IMnarat  Bayou  Tributaiy  5 — , 

pflDtaatdaMMMaaiidl 


fDapOi 
in  feat 
ttioiiu 

flfound. 
'BaM- 
aonin 
laat 
(NGVD) 


Uhmtl  Bivcu  Tritumy  A 

Miha  eonltaanoa.«r( 
At  SunnyMaJMw^ 


At  Via  oonOuanca  wNh  kilkwnl  Bayou.— 
%piMiiaiaiil>  1,000  laat  niMiam  ol 

ChuBtnm  Omtt  Titulmy  Z     _ 

M  oonwwwO'^wWt'OnBCiHiwOWBfc— *..■ 

AppraMmdMy  1.125 taatopaMam^  *m  ton- 
•uanoa-of-ChudOM  Ciaalt  TrfbolKy  2  flouOt 


At  conOaanca  *m  Chudiwa  Craak  Tributaiy  2- 

T*ioiia. 

Oiuchm  Cm*  ifHMkO'  Jt 
At  oonftaanoa  iriih  Ctwclcwa  Oaati— 
Appraodavlaly  1«  mla  opabaaro  «l 
.  vrilh  OtMCtiMpa  Ciaak  — 

OfMcAiM  Oaaft  TWoiaq' 4t 
At 


•iOH 

121 
^tS7 


•002 
•TOO 


«  fa  Qaunly 

dwrthouaa,  402  Evargraan,  OuranI,  Otdahoma 

Sand  conawanti  to  Tha  Honorabla  Onion  Jona^ 

ChaimMt  ol  Jt»  Bwan  Coua|r  CBwraiMina 

Gaunly  Oourthouaa^  402  Evargraan,   DuraM.) 

74701. 


AppradraMy  300  laat  ivabaam  ol  Waat  CoMt 


coeo 

CoMtHWMNV 


f  400  tod  ironi 
■Ida  Wav-Road  and  4ti 


OlHIl- 


ot  waai  UMBi  nigmMy.. 


y^jOOO  laat  aauOi  al  Mw- 
aaeOon  ol  MMaoa  HVmv  and  Waal  Coatf 


At  aiiuiiliN  luualad  ioniaat  naWt^l 
ol  Waat  Oaaal  HMaay  and  San  Roqua  Skaam 

At  ahoMlna  tecanit  1,200  laat  luu—iaai  dl 
Punfi  Aehugao  550  laat  iwOiaaat  ol  Wart 
Coaai'i^lgiMMy«~. 


nmWWnm  Ot  fWH  MMM  n^^i^f «. 


-ito 

«on 

•500 
••IS 
•040 
^•00 

••22 

•070 


•712 
•071 


•9vr 


•• 

•10 
•25 
-50 

#1 
#1 


"0 

10 

-•7 

•« 
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38821 


#Dap«i 

In  laat 

abovo 

A^A^^^  ^         !■  n  .<■  ■    ^— .J   1  n  II  ■  i' n  1 

■■■BS  V     moing  ■no  wa^mih^i 

^pSHt 

tionin 

Mat 

1 

(NGVD) 

At  shorairw  locstod  tA  Unsi  TsncpAQ  ipprood- 

motoly  ^400  Iwt  MuttiwMt  of  confluonoo  of 

TflMpsg  Sirtflni  md  tho  PNIppino  Sm  ...»..»... 

•7 

At  ahoralina  loortad  appnMdnwMy  2,300  laat 

•outfNtfMt   d  Puotton   TsntpsQ  8S0   Imi 

nonnwvm  oi  DMcn  noBD...»....>— .— ■» '■»••■ 

•10 

At  shoraNnt  locstod  750  foot  woot  of  mtofooo 

Von  of  HMda  Vlaw  Road  and  Baach  Road — 

•7 

At  thoialina  loortad  ^yonimalily  3.000  laat 

south  of  intaraactKNi  of  Daach  Road  and 

Broadway 

•10 

At  ahoralirw  looalad  1.300  teat  north  of  intar- 

aadion  ol  Koblar  Road  and  Beach  Road 

At  ahoralna  loolad  apptowmofty  1.400  laat 
aast  900  laat  north  of  Puntan  Agingan 

Mapa  ara  avaOaUa  for  lavlaar  al  the  Oflioe  ol 
tha  Govamor,  Capitol  H«,  Saipan,  IMP. 

Sand  comraenta  ta  The  HorvyeUe  Lorenzo  Guer- 
rero, Governor.  Ctonvnonweaith  ol  ttia  Norttiern 
lylwiana  lalwida.  Office  of  the  Governor.  Capitol 
HI,  Saipan,  MP  06050. 


SOUmCAROUNA 


Clafandon  Counly  (tlnlwcoi|wiiaiad  Aiaaa) 

Pocolatgo  Hk/ur 
About  700  toet  downctreem  of  confluence  ol 

Ox  Swamp 

About  1.3  milea  upatream  of  confluence  ol 

Sammy  Smnp 

CbrSMnvi' 

At  mouth ^^ 

At  oonfluanca  of  Davia  Branch 

l.oa*  Oancft- 

At  confluence  vdlh  Ox  Swamp 

About  1.3  miiea  u^ttmm  ot  Raccoon  Road 

OiMe  B/wtch: 

At  mouth 

Juat  downatreem  ol  State  Highwey  14 

390  Bnnch: 

Al  mouth 

Juat  duwiMtiaem  of  Branch  View  Drive 

AMMoOaMt- 

Juat  upalreem  ol  State  Route  260  Dam 


Source  ol  Aoodkig  and  iocaaon 


Just  downatreem  of  State  Highway  127 

PoMo  Ottk  Tribulaiy  No.  1: 

At  confluonco  wrilh  Pototo  Crook 

About  0.74  mHo  upolroom  of  Stoto  Routo  260.. 

At  mouth.. 


Jual  oownsveem  or  aiaia  mgnwey  J49 

T^wcuw  Cnotc 

Just  upstream  of  Marion  Dam 

Just  downsaeam  of  Interstate  95 

Uttit  Ttwcaw  Cnok 

At  mouth — 

Just  downstreem  ol  Service  Road 

Rutins  BrBncftt 

At  mouth 

Just  downstream  ol  Interstate  95  on  ramp.. 
Jacks  Cnek: 

Just  upstreem  o<  Jecks  Creek  Oem 

Just  dowrwtream  of  State  Highway  76— 


fOapOi 
in  leal 


ground. 


(NGVD) 


•81 
'99 


•81 
•97 


•97 
•115 


•97 
•141 


•86 
•IM 


•79 


for  InapecMon  at  the  County 
Courthouse.  Manning,  South  Carolina. 

Send  comments  to  The  Honoralile  W.  Ray  Brown. 
County  Adminisl^tor.  Clarendon  Courity,  P.O. 
Box  486,  Manning.  South  Carolina  29102. 

Deribigten  Counly  (Untncorpor ated  Areae) 

Jofthos  Cnotc 

At  county  boundary _ 

Just  downstream  oi  Stale  Road  19. — 

Hiffh  HiK  Cf90k.' 

At  mouth 

Juat  downstream  ol  Piagah  Road 

BladiCnek 

Just  upsaaam  ol  State  Roed  133 

Just  downstream  ol  State  Road  50 

BoHyscfw  Cfotk.' 

At  mouth — 


Just  downstream  ol  OM  MM  Dam _ 

Juat  upstreem  of  OU  MM  Dam _ 

About  0.95  mile  upstream  ol  State  Road  786.. 
Snnttt  Cfoolc 

About  1200  feet  upstream  oi  moudi 

Juat  downstreem  ol  State  Road  13 


•79 
•79 

•77 

•106 

•81 

•106 

•82 
•100 

•92 

•110 

•00 
•87 


Soureo  o#  fkxxtng  ond  tocokon 

maul 

Mapa  a  rtstili  tor  bispartlaw  at  the  Counly 

Courthouee.  Deifnglon.  Soirih  Caroine. 

Schaler,     County     Adminlsaator,     Dartmgkw 
Counly.  County  Courthouee,  Dartinglan,  Souli 
Carokna  20532. 

TENNEaaCE 

Pistol  Cnek 

•121 

•167 

•78 
•89 

•103 
•149 

•103 
•131 
•136 
•168 

•81 
•148 


At  mouth — 

About  3300  leel  i«airaam  ol  coniuance 
Gpnogfieid  Bianch-..™.—. .—....-.....-..«««- 

At  mouth.. 


About  3400  leal  upeiream  of  MacArthur  Road 


At  downstream  county  boundary. 

At  confluence  of  Little  Rrver 

LOtttRivor 
At  mouth 


About  2.14  miles  upstreem  oi  Slate  Route  33.. 
LsckayCraek: 

Al  moulh 

Just  downstreem  ol  Grey  RMge  Road 

Lockoy  Crsalf  TribuUiy: 

At  mouth 

AixMit  0.96  mie  upetreem  ol  moulh 

Toytor  Bronch: 

Al  mouth „„ — 


Just  downstream  ol  Msadowviaw  Road 

Mapa  avallabts  for  Inepocllon  al  die  Counly 

Courttxxisa.  Maryviile,  Tonnes  see. 
Send  comments  to  The  HonoraUs  Robert  Dairia, 
County  Executive.  Blount  Counly.  Counly  Court- 
house. Maryviile.  Tenneesee  37801-4987. 


'835 
•841 

'839 

'840 

•815 
'817 

'817 
'842 

'818 

'874 

■849 
■882 

■820 
■845 


The  proposed  modined  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  (100-year)  Flood  Elevations 


state 


Arttanaas.. 


City/town/county 


Centeflon.  city.  Benton 
Counly. 


Source  of  flooding 


McKiaic  Creek 

Little  Oaage  Creek- 


Location 


Upstream  side  of  State  Route  102 . 


At  the  County  Rotite  539 

Approximateiy  .25  mile  downstream  of  State 

Route  10^ 
Downstream  side  of  State  Route  102 


fDepth  in  feet  above 

ground  'Elavabon  in  feet 

(NGVD) 


Exnting 


None 


Modified 


•1,240 

•1,271 
•1,265 

•1,275 


Maps  availabk  lor  inapecton  at  the  City  HaH,  Centerlon,  Arkansas. 

Send  command  to  The  Honorable  Shennan  Kinyon.  Mayor  of  the  City  of  Centerton,  Benton  County,  City  HaH,  P.O.  Box  208.  Centerton,  Arkansas  72719. 


Arkansas... 


Imboden  town,  Lawrence 
County. 


Spring  River.. 


Approidmatety  .6  mile  downstream  of  the 
downstream  corporate  limits. 

Approximateiy  .2  mile  upstream  of  the  up- 
stream corporate  limits. 


None 


•285 
•291 


Maps  availatM  for  inspection  at  the  City  Hall,  Imboden,  Arkansas. 

Send  commonla  to  The  Honorable  Qene  Beardon,  Mayor  of  the  Town  of  Imbodwi.  Lawrence  County,  PO.  Box  367,  Imboden,  Artiansas  72437. 


Arkansaa.. 


Ravenden,  town, 
Lawrence  Counly. 


Spring  River.. 


Approximalely  2  mHe  upstream  of  Burlington 

Northern  Railroad. 
AppRndmatoly  1.83  miles  upstream  of  County 

Routo  2^ 


None 


•305 

•312 


Maps  avaHabl*  (or  inapection  at  the  Qty  HaB.  Ravenden,  Ailtansas. 

Send  commanis  to  Tha  Honorable  Jamea  Qibbona,  Mayor  ol  ttia  Town  ol  Havwiden.  Lawrence  County.  Routo  2.  Box  31,  Ravwiden,  AilianaM  72459. 


Massachuaetts.., 


Springfiaid,  city, 
Hampden  County. 


North  Brook. 


Upstream  aUa  of  North  Brook  Parkway  cuivart. 
Just  downstream  of  Lumae  Street  culvert 


•182 
•197 


•180 
•198 
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State 


CNy/KMm/county 


o(flpO(fing 


U)C«Uon 


#D^pth  in  teflt  abova 

ground  ^EtovMon  in  feet 

(NGVO) 


EnstMiQ 


oCnO  CORMOflRB 


lor  1uiP«auiiat1he Wanning  Dapwtmeni  and  Oapartment  01  PiMc  WotksDRioa.  SpdagMd.  Massachusette. 
te  DwMoMMble.lylav  tiud^y.  Mayor  of  Itte  City  at  «i|iiimfinli1,  >lwipiari  Qpiinly.^aty'Mal.  36  Court  Street  SpnngfiaHl, 


BVm. 


WoodhiUs  Drain. 


AiatwjwiiMHBiy  tJStO  feet  upstream  ol  Tenth 
Street  Cuierieiun.  at  Itte  intersection  61  U.& 
Higtiway  99  and  an  urviamed  road, 
ier  review  «tlhe€lie  Ge«in()respartment  oi  Engineering,  569  Court  Street  Ellco.  Neuada. 


At  the  Oly  tK  "WdHs  corporate  Imlla,  approiii- 
maleiy  5,^00  feet  upstream  ol  Tenth  Siatt 
Extension. 

ADpmdmataV  7JQQD  feet  upstream  .ef  Tenth 
Street  Extanaioa  Just  upstream  e(  .the  inter- 
section efU^.  Iitiphway  93  and  an  unnamed 


Ttone 


*53M 


■^»64 


Send  cammants  to  ttw  HonoriUe  Enw  kWL  CtaiMraMii.  Bto  County  Bo«dotCwwiwuieiiwj.'EliiDOwinty<k)wthouee.  reea*  MCahe 

NaMadkMKM. 

n^'hn^ 

rr  -Uurnshiii  a.u., 

Atlantic  Oae«t 

Toms  River ...         _        «-. 

m  mtmmOlKm  vl  "Patenon  l.ane  and  Ocean 

At  intersection  of  Eighth  AverHje  and  Qonan  > 

Avenue. 
A|««Didmalaly  .4  n«e  u|>stream  of  <Oai(  JVdfa 

Pailsway. 

*T2 
Nona; 

'2i 

*T3 

* 

1 

1 

County. 

1 

•11 
Ml 

; 

Maps  a%«llBblo  for  inspection  at  the  ToMteNpCMTa  Offioe,  Municipal  Building,  aaWasWiigtwi  Ottuut Terns  RWer.Tilew  Jaraey. 
Send  cuisiiBHtslD  The HuiwMb  Tom  Werttdn.  Mayor  of  the  Towrtship  of  Dover,  Ocean  County.  Mansfield  Munictpal  Building,  33  Washington  Street  Toms  RImc 
New  JarsayOBTSS. 


taiy  of  Cheyenne  Laramie 
CDuntr. 


Western    HWs   Draw   (North 
Fork  Diy  Creek). 


440  feel  (townstream  of  Monte . 


At  Doming  Drive  ............. — ............................... 

Juat  opstream  of  West  9lh  Strset.» — » — 

Just  downstream  of  Weal  19th  Street 

.Approximately  300  feet  upatream  of  Wesdand 
Road. 

Appmomate^aOO feet  apsiream  of  US.  High- 
way 40. 

Just  uf)stream  of  Hilltop  Road 

Appcoidroately  400  feet  upsireem  of  Mountain 
Road. 

Juet'downetream-ef  Gominote  -Road .................. 

Just  upstream  of  Educaton  Drive 

Approximately  200  feet  upstreem  of  Viste  Larw. 

Jeai  upstream  of  Interstete  Highway  26 


Just  downstream  of  Evergreen  Street- 
At  Ranger  Drwe.. 


AppBOxMitetely  tflOlaat upafawef  lifewthorwe 
Drive. 

Mipa  avalabte  for  nvtew  at  ttw£ay Enginaar's  £Mae.2«9l  CNsI  Avenve. Cheyenne  Wyoming. 
Send  commems  to  Tne  Honer«bte<aafy'Sehaafler.  IMayor,  CNy  alOheyenne.  2101  OTfefl  Avenue,  Cheyenne,  Wyoming  82001. 
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NoHceCDncerrfing  Low  Votuine 
Exempflone 

AOEMCV:  National  Highway  Traffic 
Salety  Admimstralion  INHTSA). 
P^pwrtiaept-ef  XnaiiaportatioiL 


acnOM:  SttfplemeTital  notice  ccnceroing 
petition  for  Joiw  volume  exemption. 

Wtmutr.  fa  Deceiahf  r  1986.  NHTSA 
proposed  to  exeaipt  Ferrari,  as  a  "low 
volume  manufacturer"  of  passenger 
automobiles,  from  the  generally 
applica'ble  average  fuel  economy 
standards  Tor  model  years  198&-1988.In 
October  1A88,  NHTSA  published  a 
notice  in  wAmh  fit  ^tennined,  in  light  of 
Ferrari's  common  control  relationship 
with  AlfaHomeo,  that  Feicari  was 
ineligible  for  an  exen^tion  for  model 
year  1987,  luii  eligible  iorjnodel  year 
1968.  Further  — ilj  lii  ty  AMISA  mm 


calls  into  question  the  ctmchision  diat 
Ferrari  is  eligible  for  exemption  for 
model  years  1986  and  1968.  This 
analysis  also  cals  into  question  a 
number  of  NHtSA's  prior 
interpretations  regarding  eligibility  for 
low  volimie  exemptions  of 
manufacttirers  that  are  controlled  by,  or 
are  imder  common  control  with,  other 
automobile  manufacturers.  This  notice 
requests  comments  on  Ferrari's 
eligibility  for  model  year  1986  and  1968 
exemptions,  and  on  whether  NHTSA 
should  revise  its  approach  to 
determining  eligibility  for  low  voltmie 
exemptions  when  there  are  multiple 
manufacturers  within  a  control 
relationship.     1 1 

DATES:  Comments  must  be  received  on 
or  before  November  20, 199a 

AOORCSSES:  Comments  should  refer  to 
the  docket  and  notice  nimibers  and  be 
submitted  to:  Docket  Section,  room  S109. 
NHTSA.  400  Seventh  Street.  SW.. 
Washington.  DC  2059a  Docket  hours  are 
from  9:30  a.m.  to  4  pjn..  Monday  throiigh 
Friday.  || 

FOR  RnTHER  MpORMATION  CONTACR 

Mr.  Stephen  P.  Wood,  Assistant  Chief 
Cotmsel  for  Rulemaking.  Room  5219, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  2059a  Telephone:  (202) 
36&-2992. 

8UPPUEMENTAIIV  MFORMATKHC  Section 
602(c)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  ("Act").  15  U.S.C 
2002(c),  provides  that  certain 
manufacturers  of  passenger  automobiles 
(referred  to  hens  as  "low  vohune 
manufacturers")  may  be  exempted  from 
the  generally  applicable  ctxporate 
average  fuel  economy  ("CAFE") 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  the  manufactiuer  and  if 
NHTSA  esablishes  an  alternative 
standard  for  the  manufacturer  at  its 
maximum  feasible  level.  Under  the  Act, 
a  low  vohune  manufacturer  is  one  that 
manufactures  (whether  or  not  in  the 
United  States)  fewer  tiian  10,000 
passenger  automobiles  in  the  model 
year  ("MY")  for  wUdi  the  exemption  is 
sought  and  in  tfie  second  model  year 
preceding  that  model  year. 

In  January  1986,  Ferrari  filed  a  petition 
requesting  an  exemption  from  the  MY 
1986-1988  CAFE  standards  fw 
passenger  cars.  Although  Ferrari's 


petition  was  no 


months  before  die  beginning  of  MYs 


filed  more  thui  24 


1966  and  1987,  as  is  generally  leqaifed 
by  49  can  525.6(b),  &e  agency  found 
that  there  was  good  cause  for  the  late 
filing.  Therefore,  on  December  la  1988. 
NHTSA  puUished  a  notice  proposing  to 
grant  the  requested  exemptions  for  aH 
three  model  years,  and  to  establish 
alternative  standards  fpr  Ferrari  for 
each  model  year.  51 FR  44492. 

That  notice,  which  relied  in  large  part 
on  a  1978  interiHetation  involving 
Maserati.  included  a  discussion  of 
Ferrari's  eligibility  for  a  low  volume 
exemption.  (The  1978  interpretation, 
which  was  addressed  to  Howard  E. 
Chase,  Esq.,  is  discussed  below.)  The 
agency  stated  the  following  in  its 
December  1966  notice: 

By  itself,  Ferrari  woold  qnalify  as  a  low 
volume  manufacturer  under  section  S02(c)  of 
the  Act  since  it  manufactoraa  fewer  than 
4,000  passenger  cars  worldwide  in  any  model 
year.  However,  section  S02(c]  of  the  Act 
specifies  that  any  reference  to  automobiles 
manufactured  by  a  manufacturer  "shall  be 
deemed  to  include  all  automobiles 
manufactured  by  persons  who  control  •  •  • 
such  manufacturer."  Fiat  Motors,  which 
produces  many  more  than  10,000  automobiles 
in  each  model  year,  owns  SO  percent  of 
Ferrari.  When  Ferrari  originally  am>iied  for  a 
low  volume  exemption  under  section  602(c)  in 
1977,  NHTSA  found  that  SO  percent 
ownership  of  Ferrari  by  Flat  waa  conchisive 
evidence  that  Fiat  controlled  Ferrari  for 
purposes  of  sectioa  S03(c)  of  the  Act 
Accordingly,  the  productions  of  Fiat  and 
Ferrari  were  combined  for  the  purposes  of 
Title  V  of  the  Act  pursuant  to  section  603(c). 
When  the  combined  productioa  of  Fiat  and 
Ferrari  were  coosidaed  together,  Ferrari  was 
not  eligible  to  apply  for  a  low  volume 
exemption  under  section  S03(c). 

This  situation  was  undianged  until  Fiat 
withdraw  from  the  U.S.  maricet  at  the  end  of 
the  1982  model  year.  Fiat  has  not  exported 
any  (rf  its  vehicles  to  the  United  States  since 
that  date.  In  response  to  thia  changed 
situation.  Ferrari  asked  NHTSA  in  November, 
1984  to  change  its  previoas  opinion  that 
Ferrari's  production  would  be  combined  with 
Fiat's.  This  request  was  based  on  the 
language  of  section  501(9)  of  the  Act  That 
section  reads  as  follows:  "The  term 
'manufacture'  (except  for  purposes  of  sectioa 
502(c]]  means  to  produce  or  asaemble  in  tfie 
customs  territory  of  the  United  States,  or  to 
import."  Ferrari  argued  that  since  Fiat  did  not 
produce  or  assemble  any  vehicles  fai  the 
customs  territory  of  the  United  States  or 
import  any  vehicles  into  die  United  States,  it 
did  not  "manufacture"  any  vdiides  for  ttie 
purposes  of  section  503(c).  Accordingly. 
Ferrari  urged  that  it  should  now  be  eligibile 
to  apply  for  a  low  volume  exemptioB  under 
section  502(c)  of  the  Act  NHTSA  sent  an 
interpretation  to  Ferrari  in  February,  1985, 
stating  that  the  agency  agreed  diat  Ferrari 
was  now  eligible  to  apidy  for  a  kn*  vohmw 
exemption. 


Oa  January  1, 1987,  Fiat  acquired  100 
percent  ownership  of  Alfa  Romeo.  As  a 
result  of  the  acquisition,  both  Ferrari 
and  Alfa  Romeo  were  under  the 
common  control  of  Hat  beginning  with 
MY  1987.  In  a  notice  publidied  in  the 
Federal  Register  (54  FR  40665. 40667)  on 
October  3, 1988.  NHTSA  discussed  the 
effect  of  Fiat's  acquisition  of  Alfa 
Romeo  on  Ferrari's  eligibUity  for  low 
voltmie  exemptions.  The  agency  stated: 

That  acquisition  rendered  Ferrari  ineligible 
under  Title  V  for  an  exemptiaa  for  (MY  1967). 
Section  503(c)  requires  all  of  the  automobiles 
imported  by  Alfa  Romeo  to  Iw  added  to  tboae 
manufactured  by  Ferrari  to  determine 
whedier  Ferrari  is  eligible  for  a  low  voliune 
exemption  for  MY  1987  and  thereafter.  Since 
Alfa  Romeo  imported  8,990  cars  Into  the 
United  States  for  MY  1987,  Alfa  Roraeo 
would  be  considered  a  "manufacturer"  for 
purposes  of  section  S02(c).  Further,  because 
Alfa  Romeo  and  Ferrari  are  under  the 
common  control  of  Fiat  Alfa  Romeo's  8,930 
import  cars  would  be  added  to  Ferrari's 
annual  world  wide  production  in  order  to 
determine  Ferrari's  low  volume  manufacturer 
status.  The  resulting  total  exceeds  the  10,000 
vehicle  limitation  on  eligibility.  Accordingly, 
Ferrari  is  statutorily  ineligible  for  a  low 
volume  exemption  for  MY  1967. 

However,  in  MY  1988,  Alfa  Romeo 
imported  only  4,160  cars  into  the  United 
States.  This  figure,  even  when  coml>ined  widi 
Ferrari's  worldwide  production  in  1988  of 
3,998,  would  not  exceed  the  10,000  vehide 
limitation.  Accordingly,  Ferrari  remains 
eligible  for  an  exemption  for  MY  1988. 

In  the  October  1989  notice,  which 
sought  to  foUow  past  precedent  while 
adtfressing  a  somewhat  different  factual 
situation,  the  agency  thus  considered 
Ferrari's  eligibility  for  a  low  volume 
exemption  by  counting  the  petitioner's 
(Ferrari's)  worldwide  production  and 
adding  to  that  figure  the  nimiber  of 
vehicles  imported  by  manufacturers 
within  a  control  relationship  with 
Ferrari  (Alfa  Romeo). 

Further  analysis  by  NHTSA  now  calls 
into  question  the  conclusion  that  Ferrari 
is  eligible  for  exemptions  for  MY  1986 
and  1988.  As  discussed  below,  the 
agency  has  tentatively  decided  that 
Ferrari  is  not  eligible  for  a  low  volume 
exemption  for  those  model  years, 
regardless  of  whether  firms  under 
common  control  with  Ferrari  Imported 
vehicles  into  the  United  States,  because 
the  total  number  of  vehicles 
manufactured  worldwide  by  Ferrari  and 
other  firms  within  the  same  control 
relationship  exceeded  laooa 

The  first  time  NHTSA  addressed  the 
issue  of  which  vehicles  should  be 
counted  among  those  of  multiple 
manufacturers  within  a  control 
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relationship  for  purposes  of  detennining 
digibility  for  a  low  volume  exemption 
was  in  the  letter  addressed  to  Howard 
E.  Chase.  Esq.,  cited  above.  That  letter, 
which  was  dated  July  28, 1978, 
addressed  the  eligibility  of  Maserati  for 
a  low  volume  exemption.  Kfaserati  itself 
produced  fewer  than  10,000  cars 
worldwide.  However,  it  was  under 
common  control  with  Innocenti,  a 
company  which  produced  more  than 
10,000  cars  annually  but  did  not  iiaport 
any  into  the  U.S. 

The  Chase  letter  addressed  the 
relationship  of  sections  501(9).  502(c), 
and  503(c).  NHTSA  stated  the  following: 

The  key  question  *  *  *  involves  section 
S03(c).  The  question  is  whether 
"manufacture"  in  section  S03(c),  as  that 
section  applies  to  S02(c),  means  "to  produce 
or  assemble  in  the  customs  territory  of  the 
United  States,  or  to  import"  or  means  "to 
produce  or  assemble,  regardless  of  the 
geographical  location  of  the  act"  The  fonner, 
restricted  definition  is  given  in  section  501(9) 
and  applies,  except  for  the  purposes  of 
section  S02(c],  to  all  of  Title  V.  The  latter, 
unrestricted  definition  is  derived  from  the 
phrase  "manufactured  (whether  or  not  in  the 
United  States)"  in  the  first  sentence  of 
section  502(c)  and  applies  for  the  purposes  of 
that  section. 

In  the  Chase  letter,  NHTSA 
interpreted  the  word  "manufacture."  as 
used  in  section  503(c)  and  applied  to 
section  502(c).  to  have  the  "restricted" 
meaning.  The  agency  therefore 
concluded  that  the  Innocenti 
automobiles  would  not  be  counted 
together  with  the  Maseratis  for  the 
purpose  of  determining  eligibility  for  an 
exemption  under  section  502(c). 

Upon  further  consideration,  NHTSA 
now  believes  that  the  Chase  letter  did 
not  give  enough  weight  to  the  language 
in  section  501(9)  that  expressly  provides 
that  the  "restricted"  definition  of  that 
subsection  does  not  apply  with  respect 
to  section  502(c).  Moreover,  the  agency 
has  concluded  ihai  the  Chase 
interpretation  leads  to  a  residt  that  is 
inconsistent  with  Congressional  intent 

The  legislative  history  of  section 
502(c)  demonstrates  that  Congress 
authorized  low  volume  exemptions  to 
provide  relief  for  small  manufacturers. 
For  example,  the  House  Report 
discussed  this  provision  imder  the 
heading  "small  manufacturers."  RR. 
Rep.  No.  94-340, 94th  Cong.,  1st  Sess.  90 
(1975).  The  Conference  Report,  in 
describing  the  Senate  version  of  this 
provision,  described  it  as  providing  the 
Secretary  authority  to  exempt  "small 
(less  dian  10,000  vehicles  per  year) 
manufacturers"  from  passenger  car 
standards.  S.  Rep.  No.  94-516, 94th 
Cong.,  1st  Sess.  151  (1975). 

Congress  also  indicated  that  it  was 
affording  this  relief  to  "small" 


manufacturers  because  of  their  limited 
flexibility  to  improve  fuel  economy.  For 
example,  the  discussion  in  the  Senate 
Report  of  an  eariier  version  of  section 
502(c)  stated  that  "the  purpose  of  the 
exemption  is  to  provide  relief  for  the 
special  purpose  manufacturers,  like  the 
Checkers  Motor  Corporation,  which 
manufacture  automobiles  for  a  rather 
narrow  purpose,  and  are  limited  in  their 
flexibility  to  improve  fuel  economy."  S. 
Rep.  No.  94-179, 94th  Cong.,  1st  Sess.  21 
(1975). 

By  virtue  of  its  corporate  relationship 
with  Fiat  (and  Alfa  Romeo],  Ferrari  has 
considerable  flexibility  to  improve  fuel 
economy,  particularly  given  the  size  and 
manufactiuing  expertise  of  those  firms. 
The  Fiat  Group  is  the  world's  seventh 
largest  producer  of  passenger  cars, 
producing  about  1.5  million  passenger 
cars  per  year  with  a  high  level  of 
technology  such  as  continuously 
variable  transmissions  and  direct 
injection  diesel  engines  on  some  models 
sold  in  Europe.  Fiat  builds  a  range  of 
cars  from  some  of  the  smallest  most 
fuel-efficient  cars  in  the  world  to  the 
very  expensive,  ultra-high  performance 
Ferrari  models.  Alfa  Romeo  itself  is  not 
a  small  manufacturer,  having  produced 
229,000  cars  in  1988. 

The  clear  purpose  of  providing  a 
special  worldwide  definition  of 
"manufacture"  for  section  502(c),  as 
opposed  to  the  more  limited  definition 
set  forth  in  section  501(9)  that  is 
applicable  to  the  rest  of  the  statute,  was 
to  prevent  large  foreign  manufacturers 
from  obtaining  the  benefits  of  low 
volume  exemptions  by  virtue  of 
importing  only  a  smaU  number  of  cars  in 
the  United  States.  Congress  did  not 
contemplate  that  lower,  alternative 
standarids  would  be  available  to  firms 
under  the  control  of  large  foreign 
automobile  manufacturers,  simply         ^. 
because  those  manufacturers  were 
estabUshed  as  separate  corporate 
entities. 

NHTSA  is  also  concerned  that  its 
prior  approach  may  inappropriately 
confer  a  competitive  advantage  on 
foreign  manuJfacturers.  A  U.S.  subsidiary 
of  General  Motors,  Ford,  or  Chrysler 
that  produced  sports  cars  obviously 
could  not  qualify  for  a  low  income 
exemption,  yet  a  subsidiary  of  Fiat  has 
been  able  to  qualify  under  the  agency's 
prior  approach. 

Based  on  its  analysis,  NHTSA  has 
tentatively  concluded  that  all  cars 
produced  worldwide  by  all 
manufactiirers  within  a  control 
relationship  should  be  counted  for 
purposes  of  low  volume  exemption 
eligibility.  Thus,  in  considering  whether 
Ferrari  is  eligible  for  a  MY  1986  low 
volume  exemption,  the  agency  would 


coimt  in  addition  to  the  worldwide 
production  of  Ferrari  itself,  the 
worldwide  production  of  Hat  (which 
controls  Ferrari).  Similarly,  in 
considering  whether  Ferrari  is  eligible 
for  a  MY  1988  low  volume  exemption, 
the  agency  would  count,  in  addition  to 
the  worldwide  production  of  Ferrari,  the 
worldwide  production  of  Fiat  and  Alfa 
Romeo  (which  is  under  common  control 
with  Ferrari).  The  agency  believes  that 
this  proposed  interpretation  would  give 
appropriate  weight  to  the  language  in 
section  501(9)  that  expressly  provides 
that  the  "restricted"  definition  of  that 
subsection  does  not  apply  with  respect 
to  section  502(c). 

Since  this  result  would  reverse  a 
longstanding  interpretation,  NHTSA  has 
decided  to  request  comments  on  its  new 
approach.  The  agency  will  review  those 
comments  prior  to  reaching  a  final 
conclusion  about  the  interpretation 
proposed  above,  and  will  defer  further 
action  on  all  pending  petitions  for  low 
volume  exemption  by  Ferrari  and  others 
in  similar  circumstances.  NHTSA 
believes  that  Maserati  is  the  only  other 
company  that  may  be  affected  by  this 
approadi. 

With  respect  to  the  date  this  revised 
interpretation  would  become  effective, 
NHTSA  has  tentatively  concluded  that  it 
would  apply  it  to  all  petitions  that  have 
not  yet  been  finally  niled  upon.  The 
agency  would  not  seek  to  retoractively 
withdraw  exemptions  that  would  not 
have  been  granted  under  the  new 
interpretation. 

The  agency  considered  applying  the 
old  interpretation  to  petitions  tiiat  had 
already  been  filed  but  not  yet  been 
acted  upon.  However,  if  the  agency  does 
finally  determine  that  the  old 
interpretation  is  incorrect  and 
inconsistent  with  Congressional  intent, 
it  would  be  inappropriate  to  continue  to 
apply  it  to  pending  petitions. 

NHTSA  also  notes  that  granting 
Ferrari  an  exemption  for  MY  1988  would 
create  difficulties  that  were  not  present 
with  earlier  exemptions  granted  under 
the  Chase  approach.  In  those  prior 
cases,  only  one  firm  withiathe  control 
relationship  imported  any  vehicles  into 
the  United  States.  However,  in  MY  1988, 
both  Ferrari  and  Alfa  Romeo  imported 
cars. 

Because  of  the  operation  of  section 
503(c),  Ferrari  and  Alfa  Romeo  are  in 
essence  the  same  manufacturer  for 
purposes  of  CAFE  standards.  As 
discussed  below,  imder  section  502.  the 
same  CAFE  standard  should  apply  to 
both  manufacturers  together.  This  is  true 
for  both  generally  applicable  standards 
and  alternative  standards. 


Section  502(a).  in  setting  forth  tiie 
generally  appUcaUe  standard,  siwdfies 
a  standard  for  "passenger  antoaioUIes 
manufactured  by  any  mmafactairer." 
Section  502(c)(1),  in  setting  foi<h 
requirements  relating  to  low  volume 
exen^tions,  specifies  that  such 
exemptions  may  net  be  gruited  unless 
the  Secretary  establishes,  by  rale, 
alternative  average  lad  economy 
standards  for  ''passenger  automobiles 
mannfactored  by  mannfactums"  whkh 
receive  exemptions  onder  diis 
subsection.  Under  section  503(cKl).  any 
reference  to  "automobiles  manufactured 
by  a  manufacturer"  is  deemed  to  include 
aU  automobiles  manufactured  by 
persons  viiho  control,  are  controlled  by. 
or  are  imder  common  omtrd  widi.  si^ 
manufacturer.  Uras,  any  CAFE  standard 
which  applies  to  Ferrari  should  apply  to 
Ferrari  and  Alfa  Romeo  together. 
Therefore,  granting  Ferrari  a  low  volume 
exemption  in  MY  1988  would  create  a 
paradox,  since  Alfa  Romeo  is 
undisputably  not  eligible  for  an 
exemption. 

A  similar  paradox  would  arise  in  the 
context  of  determining  compliance  with 
the  statute.  Under  section  S03(a).  neither 
manufacturer  has  an  independnit  CAFE 
value.  Instead,  by  operation  of  section 
503(c),  they  share  a  CAFE  value  that  is 
based  on  the  total  volume  of  cars 
manufactured  by  both  companies. 

Thus,  a  decision  to  grant  an 
exemption  to  Ferrari  while  appl3ring  the 
generally  applicable  standard  to  Alfa 


Romeo  would  cause  compliance 
difficulties  by  compelling  the  agency  to 
try  to  compare  at»mbined  CAFE  value 
to  separate  CAFE  standards.  Such 
difficulties  did  not  arise  eariier,  under 
the  exemptions  granted  under  die  Chase 
approach,  since  no  company  that 
received  an  exemption  was  in  a  control 
relationship  with  anodierconqMny  diet 
imported  vehicles  into  die  United  States 
during  the  model  years  in  question. 
NHTSA  notes  diet  die  fact  diet  sndi 
problems  can  oocor  under  dw  Chase 
approach  is  another  indication  that  the 
approadi  is  incorrect 

Interested  persms  are  invited  to 
submit  comments.  It  is  xequested  bnt  not 
required  diat  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  653.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primaiy 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  coines  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
fit>m  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 


accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
injformation  regulation.  49  CFR  part  512. 

All  comments  received  l)efore  the 
dose  of  business  on  the  comment 
dosing  date  indicated  above  for  dw 
proposal  wffl  be  oonsidered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  bodi  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  dosing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  die  final  rule  wiD  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  The  NHTSA  wiD  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  dodcet  after 
the  dosing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  ccmunente  in  the 
rules  docket  should  endose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
.  mail. 

Dated:  Seplemtwr  17.  Iflsa 
Baity  FaMcs, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc  00-22418  Filed  9-20- (Nk  8:45  am] 
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Fwiml  Rasistar 
VoL  55.  Na  184 

FHday,  September  21.  1990 


This  Mdion  of  Uw  FEDERAL  REGISTER 
oonliint  documents  other  than  mlee  or 
prapoeed  nies  that  ara  appicabla  to  the 
puMc.  Nolioaa  of  hearings  and 
Jn^eaHgatinnw.  conwnittaa  meetings,  agency 
dadiions  and  rulings,  ddogations  of 
authority,  fWng  of  pelitiona  and 
applcattons  and  agency  stataments  of 
uigani/ation  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  QF  AGRICULTURE 

Aooafrtance  Of  604wr*  Donation  and 
Extanakxi  of  Mount  Sneffela 
WBdemesa  Area,  Uncompahgre  NF. 
CO 

AOCNCV:  Forest  Service.  USDA. 

action:  Notice  of  land  donation 
acceptancf!  and  boundary  extension. 

SUMMARV:  The  Secretary  of  Agriculture 
has  accepted  a  60-acre  donation  from 
Hal  Hall  of  Ouray,  Colorado,  and 
extended  the  Mount  Sneffels  Wilderness 
Area  to  include  this  eo-acre  parcel 

EFFECTIVE  DATE:  The  acceptance  of  this 
donation  and  the  extension  of  Mount 
Sneffela  Wilderness  Area  were  effective 
July  7, 1990. 

FOR  FURTNCR  MFORMATION  CONTACT: 

Gordon  H.  Small.  Director.  Lands. 
USDA.  Forest  Service.  P.O.  Box  geOOa 
Washington,  DC  20090-«09a  (202)  453- 
8248  or  R.  E.  Greffenius,  Forest 
Supervisor,  2250  Highway  50.  Delta, 
Colorado  81416,  (303)  874-7691. 

•UmEMENTAKV  MFORMATION:  In 

accordance  with  the  provisions  of 
section  6(a)  of  the  Wilderness  Act  of 
September  3, 1964  (78  Stat  890).  the 
Secretary  of  Agriculture  has  accepted  a 
60-acre  donation  adjacent  to  the  Mount 
Sneffels  Wilderness  Area.  Uncompcdigre 
National  Forest,  Colorado.  Notification 
to  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 
was  provided  on  May  2. 1990.  Land 
accepted  by  the  Secretary  of  Agriculture 
under  section  6(a)  becomes  part  of  the 
wilderness  area  involved.  A  copy  of  the 
Secretary's  acceptance  which  includes 
the  legal  description  of  the  lands  which 
were  donated  and  which  are  now  a  part 
of  the  Mount  Sneffels  Wilderness  Area 
appears  at  the  end  of  this  notice. 


Dated:  September  13.  lB9a 
Lany  D.  Hanaoo, 

Associate  Deputy  Chief. 

Acoeptanoe  of  ao- Acre  Donatioa  and 
Bxtaaekn  of  Mount  SnefliBb  Wilderoees  Ana 

Uncompahgre  National  Forest,  CO 

Pursuant  to  the  authority  granted  to  the 
Secretary  of  Agriculture  by  section  6(a)  of  the 
Wildernesi  Act  of  September  3, 1964  (Pub.  L 
88-577, 78  Stat.  890: 16  U.S.C.  1121).  I  hereby 
accept  a  60-acre  donation  of  land  described 
below  which  will  become  part  of  the  Mount 
Sneffels  Wildemesa  Area.  Uncompahgre 
National  Forest  Colorado. 
T44N,  RlOW.  NMPM.  San  Miguel  County, 
Colorado 

Section  35:  SViSWy4NWV4  and  the  NWV4 
NWM. 

Hits  acceptance  shall  be  effective  60  days 
after  notice  has  been  given  to  the  President  of 
the  Senate  and  Speaker  of  the  House  of 
Representatives  as  provided  in  section  6(a)  of 
the  Wilderness  Act  of  September  3. 1964. 

Dated  May  2. 199a 
Clayton  Yeutter, 
Secretary. 

[PR  Doc  90-22455  Filed  9-20-00;  8:45  am] 
■LUM  COOK  34ia-11-ll 

Forest  Service 
Round  VaHey  Timtief  Sale(s) 
agency:  Forest  Service.  USDA. 
action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement 

summary:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  wUl  prepare  an 
Environmental  Impact  Statement  to 
disclose  the  environmental 
consequences  of  the  proposed  Round 
Valley  Timber  sale(s)  located  on  the 
Greenville  Ranger  District  Plumas 
National  Forest  Plumas  County, 
California.  The  Round  Valley  Timber 
Sale(s)  is  approximately  3  air  miles 
southeast  of  the  town  of  Greenville, 
California  in  T.  26  N.  and  Range  9  E..  Mt 
Diablo  Meridian.  The  Forest  Service 
invites  written  comments  on  this 
proposal.  A  full  environmental  analysis 
will  be  conducted.  The  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  published  in  March  1992  and  the 
Final  Environmental  Impact  Statement 
(FEIS)  will  be  available  for  review  in 
August  1992. 

DATES:  Comments  concerning  the  scope 
of  analysis  should  be  received  in  writing 
by  November  15, 1990. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  Michael  R.  Williams, 


District  Ranger,  P.O.  Box  329.  Greenville, 
CA  95947. 

FOR  FURTHER  INFORMATION  CONTACT 

Conrad  P.  Nussbaiuner,  Sale  Planning 
Forester,  phone  916-284-7216.  (person 
who  can  answer  most  of  the  question  on 
the  project). 

SUPPLEMENTARY  INFORMATION:  The 

Pltunas  National  Forest  Land  and 
Resource  Management  Plan  providea 
direction  for  management  of  the  project 
area  located  within  Management  Area 
27.  Indian  Valley.  The  Forest  Plan  has 
designated  the  area  to  be  managed 
under  the  Timber  Emphasis,  Bald  Eagle, 
Visual  Retention,  Developed  Recreation 
and  Visual  Partial  Retention 
Prescriptions.  The  proposed  action 
would  use  a  variety  of  logging  systems 
to  harvest  approximately  6  million 
board  feet  of  timber.  A  range  of 
alternatives  for  this  project  will  be 
considered,  one  of  which  would  be  a  no 
action  alternative.  Other  alternatives 
include  base,  multi-resource  and 
helicopter  emphasis  alternatives. 

Mary  J.  Coulombe,  Forest  Supervisor. 
Plumas  National  Forest  Quincy, 
California,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  Some 
initial  scoping  and  analysis  have  been 
completed  for  this  proposed  project. 
Comments  received  during  the  original 
scoping  will  be  retained  and  considered 
in  the  analysis.  The  forest  service  will 
be  seeking  information,  comments  and 
assistance  from  federal,  state  and  local 
agencies,  other  individuals  and 
organization  who  may  be  interested  in 
or  affected  by  the  proposed  acton.  This 
input  will  be  used  in  preparation  of  the 
DEIS.  The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analaysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assionments. 


The  nsh  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  spedes 
habitat  if  any  such  species  are  found  to 
exist  in  die  proposed  timber  sale  area. 

The  DEIS  is  expected  to  be  filed  with 
the  Enviroimiental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  March  1992.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register.  The 
conmient  period  on  the  DEIS  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  Notice  of 
Availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Round  Valley  Timber  Sale(8)  participate 
at  that  time.  To  be  most  helpful, 
comments  on  the  DEIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519, 553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  City  ofAngoon  v. 
Model,  803  F.2d  1016. 1022  (9th  Cir.  1988) 
and  Wisconsin  Heritages.  Inc.  v.  Harris, 
490  F.  Supp.  1834. 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

After  the  comment  period  for  the  DEIS 
ends,  the  comments  received  wiU  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparation  of  the  FEIS.  The 
FEIS  is  sdiedided  to  be  completed  by 
August  1992.  In  the  FEIS  the  Forest 
Service  is  required  to  respond  to 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider 
comments,  responses,  environmental 
consequences  disoissed  in  the  EIS.  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposaL  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 


Decision.  That  decision  will  be  subject 
to  appeal  under  38  CFR  part  217. 

Dated  May  23.  lOOa 
Mary  |.  CcnlcMiiba. 

Forest  Supervisor. 

(FR  Doc.  90-22351  Filed  0-20-00;  8:45  am] 
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Exemption;  Hot  Springs  and 
Qreenhom  Ranger  Dialrlcli  8e(|uoia 
wanonai  roreei 

AOENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal.  Hot  Springs  and  Greenhorn 
Ranger  Districts,  Sequoia  National 
Forest 


r.  The  Forest  Service  is 
exempting  from  appeal  any  decisions 
related  to  the  salvage  of  fire-damaged 
timber  within  sale  area  boundaries  of 
the  Tip  Top  and  Vincent  Timber  Sales 
on  the  Hot  Springs  Ranger  District  and 
on  the  Deep  8%  Timber  Sale  on  the 
Greenhorn  Ranger  District  Sequoia 
National  Forest  These  sale  areas 
include  approximately  2,800  acres 
contained  within  the  24,200  acre  Stormy 
Complex  fire.  The  fire  was  started  by 
li^tning  on  August  5, 1990.  The  Forest 
Service  proposes  to  modify  timber  sale 
contracts  to  include  additional  fire- 
damaged  timber. 

Inclusion  of  catastrophic  fire-damaged 
timber  within  these  timber  sale  areas  is 
allowed  under  standard  contract 
provision  B8.33,  Modification  for 
Catastrophe.  The  Tip  Top  and  Vincent 
sale  areas  proposed  for  inclusion  are 
located  approximately  6  air  miles 
southeast  of  California  Hot  Springs. 
California,  and  are  contained  in  all  or 
part  of  sections  5,  6,  7,  8, 16, 17, 18, 19, 
and  20  of  T24S,  R32E  MDB&M.  The  Deep 
8%  sale  area  proposed  for  inclusion  is 
locatd  approximately  9  air  miles 
northwest  of  Lake  Isabella  and  is 
contained  in  all  or  part  of  sections  5, 6, 
7. 8. 16. 17. 20.  and  21  of  T25S.  R32E, 
MDB&M. 

The  Hot  Springs  Ranger  District 
proposes  to  harvest  approximately  11 
million  board  feet  (MMBF)  of  fire- 
damaged  timber  over  and  beyond  that 
which  is  currently  designated  for 
harvest  in  existing  timber  sale  contracts. 
The  Greenhorn  Ranger  District  proposes 
to  harvest  approximately  2  MMBF  of 
fire-damaged  timber  over  and  beyond 
that  which  is  currendy  designated  for 
harvest  in  existing  timber  sale  contracts. 
Terrain  is  suitable  for  tractor  and  cable 
yarding  systems.  Some  additional 
temporary  access  road  construction  and 
the  reconstruction  of  some  existing 
roads  will  be  required.  Damaged  timber 


will  be  harvested  using  regeneretlon 
mosaic  and  dearcutting  prescriptions. 

Regeneration  mosaica  will  be 
prescribed  where  portions  of  an  area 
have  been  burned,  and  there  is  die 
opportunity  to  save  and  protect  die 
residual  unbtimed  and  lightfy  buraed 
trees.  Tlie  areas  that  will  be  proposed 
for  dearcutting  have  been  burned  at 
such  a  high  intensify  that  essentially  all 
trees  are  either  dead  or  expected  to  die 
within  the  next  few  mondis.  AU 
proposed  harvest  areas  are  designated 
as  suitable  land  for  timber  harvest  in  the 
Sequoia  National  Forest  Land  and 
Resource  Management  nan. 

The  value  and  volume  of  lumber 
recovered  from  burned  timber  declines 
rapidly  as  the  wood  deteriorates.  Thus, 
the  prompt  removal  of  affected  timber 
minimizes  value  loss.  If  dead  timber  is 
not  removed  promptiy,  the  decline  in 
value  caused  by  deterioration  will 
prevent  economical  removal. 

If  not  removed  in  timber  salvage 
operations,  excessive  numbers  of  dead 
trees  can  lead  to  heavy  fuel 
concentrations.  This  compounds  future 
fire  suppression  diffictilties,  which  in 
turn  increases  the  risk  of  further  severe 
watershed  disturbance.  In  some  areas 
ground  cover  was  completely  consumed, 
effectively  preparing  the  ground  for  die 
planting  of  trees.  But  to  be  effective  in 
the  long  term,  standing  dead  and 
damaged  timber  must  first  be  removed. 
If  removal  is  delayed,  the  site 
preparation  provided  by  the  fire  will  be 
lost  due  to  shrub  and  herbaceous 
regrowth,  further  delaying  the  time  at 
which  a  new  timber  stand  can  be 
established.  Prompt  timber  harvest  can 
initiate  watershed  recovery  in  the 
shortest  time  possible. 

Dedsions  on  the  proposed  salvage  are 
expected  to  be  made  by  September  30, 
1990.  If  delayed  because  of 
administrative  appeal,  it  is  likely  that 
the  onset  of  winter  weather  would 
prevent  sdvage  until  the  spring  of  1991. 
With  this  kind  of  delay  an  estimated 
10%  of  the  wood  volume  would  be  lost 
to  deterioration;  and  some  portions  of 
watershed  restoration  and  reforestation 
could  be  delayed  by  as  much  as  three 
years. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  from  appeal  any 
dedsions  relating  to  the  harvest  and 
restoration  of  lands  following  fire- 
induced  timber  mortalify  within  the  Tip 
Top  and  Vincent  Timber  Sale  areas  on 
the  Hot  Springs  Ranger  Distrid  and  the 
Deep  8%  Timber  Sale  on  the  Greenhorn 
Ranger  District  Sequoia  National 
Forest  My  dedsion  is  conditional  upon 
the  Forest  Supervisor  determining 
through  analysis  that  there  is  good 
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cause  to  proceed  witk  tfaeie  pio|ecta  te 
recover  value  in  dead  end  dfiag  timber 
and  to  rehaUitate  National  Forest  lands 
affected  by  oatastoepbicBre. 

Envirawiental  decuments  ueder 
preparafion  w31  address  flie  e&cts  of 
die  proposed  ecfion  on  flie  enviroemeaS. 
will  documeflt  afiprcpiiate  levels  af 
pubDc  involvement  end  win  eddress  the 
issues  raised  by  the  pubBa 
vncnvCAezKHaisdecisiaa  wiD  be 
effective  September  21,  liOa 

Qnestiaaa  ebeot  tUs  decisiaa  ^ooU  be 
eddressed  to  Ed  Wbiteore.  Umber  Steff 
Director.  Pacific  Seethweet  SefioB, 
USDA  Fareat  Service.  ttO  SensoBM 
Street.  Sea  F^aadsoo^  GA  94U1.  (415) 
TO^-jMC  or  James  A.  Craiea.  Forest 
Supervisor,  Sequoia  National  Forest.  SOD 
West  Grand  Aveeoe.  Foitenrille.  CA 
93257.  {20B)78«-li0a 
ADomowM.  eiwoimTWW  ADerisian 
Notice  and  Fiedii«af  NoSignifioaet 
Impact  (DN/FONSQ.  baaed  OB  Ibe  Up 
Top  Timber  Sale  Bevimewnntal 
Assessment  (EAj.  was  aigeed  on  Aegest 
28.  IflM  by  Feiest  Superrisar  iaoKS  A. 
Cratea.'ftis  timber  aate  for  as  iniHF. 
covering  appnudeutely  217  acres  of 
tractor  end  cable  y  avd^  flrooedl  wee 
awanied  to  Sieoa  Forest  ftodiK^  Co. 
In&  OB  i^ril  U 196IL  A  DN/FONSI  ior 
the  Vincent  Tieaber  Sale  (Fraig 
Compartment  EAj  nwas  aigoed  ea 
Jannaiy  28. 1980  ^  Foraet  Supenrieor 
lames  A.  Cratea.  TUs  timber  eele  Sar 
5.47  lAffiF.  eoveri^  eppraxiaaetely  140 
acres  of  tractor  end  cable  ^iBaad.  wee 
ewarded  to  Siene  Forest  IteduoU  Co. 
In&  on  July  23L  198a  A  ON/FGNSI  for 
the  Deep  mSnber  Sole  EA.  was 
signed  on  14aich  t,  1888  by  Forest 
Supervisor  lames  A.  Cketes.  Hus  sale 
was  for  OflMlrfflF.  mverieg  687  acres  of 
tractor  ground  and  44  acres  of  cable 
yarding  ground,  was  awanied  to  Sieoa 
Forest  Aoducts  Co.  Inc.  on  Scypteeiber 
29.1988. 

Raiiiiwinumtal  «naTyma  Cor  inrbiHing 

additional  salvage  vobime  in  dwae 
contracts  will  be  documented  in 
addenda  to  the  fipnai  tjmbftr  sale 
environmental  dnrumpnts  Rirsuant  to 
40  CFS 1501  J.  scopiivj  is  currenlly  being 
conducted  on  these  projects  by  the 
Interdisdpliaaiy  Team  le  determine  the 
issues  to  be  addressed  in  the 
envtmnmentel  analyses.  Ibe 
environmental  doamoents  wffl  be 
available  for  public  eeview  at  die 
Supervisor's  Office.  Seqeoia  Naiioaal 
Forest.  OOO  West  Grand  Avenue. 
Porterville.  CA  93257. 

CatastHqihic  damage  caused  by  the 
Stormy  CompIoK  Fire  coven 
approximately  24.280  acres.  WUlnn  tUs 
area,  treeacontainlag  appronmate\y  150 


MMBFof  ealvable  tioaberaie  eevere^ 
damaged  or  lolled.  SeHiag  valw 
(stumpage)  of  salvage  volume  is 
estimated  at  9  million  doHais.  Tiia  does 
not  include  the  many  jobs  and 
thousands  of  dollars  in  benefits  4»t  ere 
realiaed  ia  rewled  service,  w^ply  een 
construction  industries.  An  estameled 
volume  of  13  MMBF  with  a  value  of 
$800,000,  is  practical  to  salvage  within 
the  2,800  acres  indeded  in  Inis 
exemptkm. 

Salvage  projects  are  not  expected  to 
adversely  affect  snag-dependent  wildliie 
species.  Snags  will  be  le&  in  numbers 
sufficient  to  meet  or  exceed  ginddines 
stated  in  the  Seqnoia  Natiuuel  Forest 
Land  and  Resource  Management  Plan. 
No  giant  sequoia  groves  or  threatened  or 
endangered  plants  or  animals  «e 
located  in  the  project  areas.  Two 
"sensifive^  spedes.  spotted  owl  \Stnx 
occidentalis  occidentalism  and  Weston 
Mariposa  LOy  {Cahcbortut  coeruleus 
var.  wesioaii)  ere  found  within  the 
existing  sole  area  boundaries.  Habitat 
for  these  species  is  protected  under 
existing  timber  aele  contract  terms. 
Protection  will  be  expanded  to  include 
aU  nrfHiHonnl  falvage  Iqggiqg.  Oilier 
sensitive  plants  are  know  to  exist  within 
the  burned  aree.  but  outside  of  existiog 
timber  sale  boundanes.  Sequoia 
National  Forest  Sipanan  Standards  and 
Guidelines  will  be  appDed  insolar  aa 
practicable  in  light  of  fire-related 
changes  to  soil  and  vegetation. 

Delays  for  any  reason  could 
jeopardize  chances  of  errnmpli  Aing 
recoveiy  and  rehabStatian  «f  the 
damaged  resources  wittun  the  tinAier 
sale  project  areas  during  the  rest  of  this 
field  season.  Hiese  delays  iwoidd  residt 
in  significant  volume  and  value  losses. 

Datsd  Sepicabv  M.  «9n. 

DeputfMegietmiFanttBe. 
[FR  Doc  QO-SZMI  Pfcd 
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ARCTIC  RESEARCH  COMMISSION 
Meeting 

Hol&at  iM  hereby  given  that  the  United 
States  Arctic  Beseaich  CoBBiissioB  wil 
hold  its  22nd  Meeting  in  Aarborey. 
Alaska  on  October  15-ia  198a  On 
Monday.  October  15.  the  momiag 
session  wiD  start  at  8  am.  at  liie 
Museum  of  Histoiy  and  fine  Arts,  123 
Seventh  Avenue.  Anchorage.  Alaska.  A 
Public  Meeting  Session  wffl  be  held 
stsrting  at  1:15  plbl  in  dm  Museum 
Anditnriiim,  Ota  Tuesday,  October  Ul 
1880.  the  22nd  Meeting  Business  Session 
will  canlinue.  starting  at  ft30  ajo.  Hie 


Commissian  wiH  meet  in  Executive 
Session  fslionriag  the  caodasion  of 
regular  bueineas  at  1 1. 
inckde: (IJ  rtihsiis'e Seport:  (2| 
CommealB  from  Ike  Iiyeregency  Antic 
Reseent^  Felicy  rs—i ittees  <3J 
ComaMnts  from  tbe  Alarice 
Coapesaienal  Oelegalion:  (4J  CoaBneeis 
from  the  Anctic  Jtaseaicli  CoBSortium  of 
die  United  States:  (SJ  Status  of  New 
Adaiinistnfive  Support  Airangpmeints; 
(6)  Status  el  lateraatioael  Arctic 
Activittee;  and  (7)  Seseardi  and 
Deweloineat  for  Alaeka's  Commerriel 
Fishery.  Hie  Addic  Meting  will  receive 
presentatione  on  |8)  Oil  Developomnt 
Plans;  (8)  Oil  ^liM  Clean  1^  in  foe- 
Infested  Waters;  and  UO)  Beseaech  on 
Infrastructure  Degradation  in  the  Aictic. 
Tbe  Baeiness  Session  will  continne  with 

(11)  Goals  and  Objectives  Report— 1890; 

(12)  Annual  Repoit  (13J  Greenland 
Reoommendations;  (14)  FMure  Meeti^a. 

Any  person  intending  to  attend  this 
meetii^  wbo  inquires  epeciel 
accessibttity  featwes  4md/ar  auxiliary 
aids,  such  as  i 

miut  iafane  die  ComiBisaiae  in  I 
of  those  needs. 

CONTACT I 

Exeontive  Director,  USi!  ArcUc  Reeeardi 
riiMeissliiii  (202) 371-4631  or IDD 
(202)  357-6887. 

PhiUrl.frtMaB. 

ExecutrnDinctar,  US.  Arctic  Meaeaich 

ConunisBwn, 

[FR  Doc.  «e-S298Smed  9-20-80;  B:<5  amj 


This  Dfftire  W^nramraa  fnoyn^rytup  ^ 

the  Departmentel  BeifooBaace  Review 
Board  [FBBJ  in  the  D^artment  of 
Commerce,  de  purpose  of  die 
Departmental  PRB  is  to  review  the 
perfomaace  of  appointing  authorities 
end  their  Immediate  rippiiHes  who  are  in 
the  SES  and  SES  members  whose 
ratings  are  aaitidy  prepared  by  their 
respective  appointing  auduxities. 

These  Departmentel  F88  membem  are 
appointed  for  a  two  year  teraa.  The  list 
of  ifteaobem  is  as  feUows: 


tr 


C.    Bnmn,    Otputy    Diraclor. 
Offioe  cf  PMonnal  and  CM  KgMB 

Marie    E.    Brown.    Diractor,    Office   of 

BudgM  (C) 

Mary  Aim  fHh.  Diraciar,  Office  of  WhMa 

Houw  LWton  (NC) 

Genaral  Counaal: 
Slaphan  J.  Powal,  CNaf  Counsel  for 

Import  AdiiihMratton  (C) — ~». •■■ 

Dan  HmikM.  Oopuly  Ganerai  Counaal 

(NC) 


Minority  Buiinaaa  Oavalopntant  Aganey: 
WWam  H.  Batay.  Aaaociata  Diractor  for 

Oparattona  (NC) 

Economics  wid  Statistics  Adminislratiorc 
C.   Louis   lOnoennon.   Deputy  Dirsclor 

Bureau  of  Itia  Canaua  (C) 

AHan  H.  Youngi  Dirador,  Bureau  of  Eco- 
nomic Analyais  (C) 

Hwry  A.  Scwr.  Stalisbcal  Coordinator  for 

the  Under  Saoretary  (C) 

Frederick  T.   Knicfcertocker.  Exacutiva 

Dirsclor  (C)..« 

Susanna  H.  Hoawd.  Assodata  Under 

Sacratvy  lor  Extsmal  Relations  (NC)  ... 
Tacfwology  Adrie<stiatiort: 
Lyia  ScfwMrtz.  Direclor,  Materials  Sd- 

anoa    wid    Engineering    Laboratory 

(NIST)(0 


Tarw 


Guy  CftambarttK  Direclor  of  Administra- 
tion (NIST)  (C) 

George  A.  Sinimtt,  Assodata  Direclor  for 
Technical  EMriuatlon  (NIST)  (C) 

Lura  PoMMl.  Daputy  Direclor.  Center  for 
Chemical  Tecfmology  (NIST)  (C) 

Mark  S.  Ueberman.  Deputy  Assistant 

Secretary  for  Tectvtology  Polcy  (NC) ... 

National  Tatecoramunicationa  and  Inlorma- 

von  AUilM  WUMM  I. 

Dennis  R.  Connors,  Diractor,  Oftica  of 
Policy  CoordHwtion  and  Management 

(C)..-.. 

Charlee  M.  Ru^  Aaaodata  Administra- 
tor,  Offkaa  of  Intamationai  Affairs  (C) — 
Economic  Development  AdminisUatton: 
Or^  Smith.  Daputy  Diractor  for  Grant 
(C» 


Ruth  L  tOainfald,  Daputy  Aasistanl  Sec- 
retary for  Loan  Programa  (NC) 

International  Trade  Administration: 
Saul  Pmhto.  Direclor,  Office  of  Trade 

Promotion  (C) 

a  HSte.  Direclor.  Office  of  Wast- 


Assistanl 


am  Europe  (C) 

Thnottiy  J.   Heuaar,   Deputy 
Secralary  for  Planning  (C) 

Henry  P.  MMieo.  Dirador,  Office  of 
Aulomoliva  Induairy  Affairs  (Q 

Sandra  B.  Shumway.  Managing  Direclor. 
Ei^iort  Promotion  Servlcea  (NC)  ...*.«•.... 

jMiea  &  Lake.  Deputy  Aaeistani  Secra- 
tvy  for  Trade  Development  (NC) 

Joeeph  A.  Vasquaz.  Deputy  Aasistanl 
Secretary  far  US.  and  Foreign  Com- 
mercial Serylce  (NC) -. 

Auguetha  TaMao,  Daputy  Aaaiatant 
Secretary  for  Tsxtilea  and  Apparel 
(NC) 


Nattonal  Oceanic  and  Atmospheric  Admin- 


TTnnws  Pyka.  Assistant  AOministralor 
for  SaMMe.  Data  and  Infonnatlon 
Servioea  (Q... 


MMC 


jMiwe  W.  Bfennen,  Deputy  Genaral 
Couneel  for  Mtey,  Reaearch,  Servloee 
and  Coastal  Zona  (C) 

Dennia  F.  Gear.  Direclor.  Office  of  Ad- 

i  ipi 


11/92 
11/82 
11/92 

11/92 
11/92 

11/92 

11/92 
11/92 
11/92 
11/92 
11/91 

11/91 
11/91 
11/92 
11/91 
11/92 

11/91 
11/92 

11/92 
11/92 

11/91 
11/91 
11/91 
11/91 
11/91 
11/91 

11/91 

11/92 

11/92 

11/92 
11/92 


RpnM  D.  McPhereon,  Director,  NaSonal 
MeteorologlCBl  Canlar  (O 

Thomas  A.  Camptwl,  General  Counaal, 
Office  of  the  General  Couneel  (NC)  — 

Virginia  K.  Tippia,  Aasistsnt  Admlnlslra- 
lor  for  Ooaen  Servioee  and  Oiastal 

Zona  Management  (NC) 

Patent  and  Trademark  Office: 

WiHwn  L.  Lawaon,  AdrnWetralor.  Patent 
Documentation  OrgartzaUon  (C) 

Stephen  G.  Kunin,  Group  Direclor  (C) — 
Bureau  of  Export  Adminiaeatiort: 

John  A.  Richarda,  Deputy  Assistant  Sao- 
retary for  Industrial  Raeouroee  Admbv 
istratioo  (C) 

Jamaa  LalMunyon,  Deputy  Assistant 
Secretary  for  Export  Administrstion 
(NO 


Term 


11/92 
11/92 

11/92 


11/91 
11/91 


11/91 
11/92 


Dated:  September  13, 1990. 
Thomas  J.  LamUaae, 
Executive  Secretary,  Departmental 
Performance  Review  Board.  Department  of 
Commerce. 

[FR  Doc.  90-22400  Filed  g-20-00;  8:45  am] 
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Mifiprtty  BuaifiMS  DevetopiMfrt 
Agency 

Busin— »  Development  Center 
Appllcatlont;  Texae 

AOENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


r:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  three-year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  die  first  12 
months  is  estimated  at  $231,200  in 
Federal  hmds  and  a  minimum  of  $40,800 
in  non-Federal  contributions  for  the 
budget  period  lanuary  1, 1991  to 
December  31, 1991.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof,  llie  MBDC  will  operete  in  the 
McAllen  Standard  Metropolitan 
Statistical  Area  (SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreemenL 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes,  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 


viable  minority  businesses.  To  this  end. 
MBDA  fimds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms,  offer  e  full  range 
of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria;  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  woric  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  a  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M&TA)  rendered  must  be  charged  by 
Mffl>Cs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $50a000. 

The  MBDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  et  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance  the  availability  of  funds 
and  Agency  priorities. 
CLOtma  DATC  The  closing  date  for 
applications  is  October  24. 1990. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  announcement  MBDA  will 
accept  only  those  applications  (1)  which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Accepteble  evidence  consists  of  (1)  a 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  postmaiked 
on  or  before  October  24, 1990. 
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Anticipated  procesBing  tmt  of  tfns 

award  is  120  days. 

_:  DrilM  Ki^ooal  Office;  llflO 
!  StoMt  auite  TBtSL  Dallaa, 

Texas  75242-071X1  (214J  7fi7-MQl. 


ruHTi 
Executive  Order  12372 
"Inteisovemmental  Review  of  Federal 
Prqgpanu*'  is  not  applicable  to  ftiis 
program.  Questions  concenung  {he 
precedii\g  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-Ud  conference  wifi  be 
held.  Fleeae  caU  Ms.  Guevara  to  be 
advised  of  date,  time  and  place. 


Neoonal  Oceanic  and  Atmoapheric 
Aderiniatration 


ll.aaB  MiiiM  Hji  BiiMiMi  Dewlopneoi 
(Catalog  «l  Fedaral  Oomestic  AuiiUnoe) 

A/bCfce:  Applicants  wto  have  an 
outstanttng  accoun  Tcoeivaoie  wrai  uic 
Federal  Govenment  may  not  be 
considered  tot  nmnBg  mral  oiese  oeMa 
hare  been  pso  or  antngeeieats 
satisfactory  to  the  Department  of  ve 
made  to  pay  the  ddit 

Notice:  Section  319  of  PnbKc  Law  ItJl- 
121  generally  pruhlbits  Tecqrients  of 
Federal  contracts,  grants,  and  loans 
from  Bsng  appropriated  fonds  for 
lobbying  the  Executive  or  Legislative 
Brandies  of  the  Fedenl  Government  in 
connection  wiA  speofic  contract  grant, 
or  loan.  A  "Certification  for  Contracts. 
Granis.  Loans,  and  Cocperatrve 
Agreements"  and  the  SF-ILL, 
"Disclosure  of  Lobbying  Activities"  (tf 
applBcable],  is  required. 

Notice:  Applicants  aiie  subject  to 
Govemmentwide  Debarment  and 
Suspension  ffionprocurement) 
requirements  as  slated  is  15  CFR  part 
28.  In  accordance  with  Qie  Dn^-Free 
Workplace  Act  of  IBM,  each  applicant 
must  aiake  the  appropriate  certification 
as  a  "prior  condition"  to  receiviqg  a 
grant  or  ooopecative  agreement 

Notice:  Awards  under  this  program 
shall  be  subject  to  all  Federal  and 
Depculmental  regulations,  pofides.  and. 
procedures  applicable  to  Federal 
assistance  awards. 

Notice:  A  irise  statement  on  the 
application  may  be  grounds  for  denial  or 
teneination  of  funds  and  gnnnds  for 
possiUe  puEushmeBi  by  a  fine  or 
imprisoameat. 

Dated:  Sqaahv  17.  tan. 
yiaterCw, 

Acting  Itegimal  Dmoler.  DoOat  Hvgkmnl 

Office. 

[FltDac.a8-«3WWe<Q»eicfc«tl 


Hearing 

AQCNCe  National  Marine  FtAeries 
Service.  NOAA.  CoaoHcce. 
The  New  England  FMwiy 
Management  Councal  wHl  hold  pnUic 
meetings  on  September  2ft-27. 19Ba  at 
the  Ocean  Gate  Motor  ioB,  Roete  27. 
Southport  MA.  telephope:  (207)  <>3S- 
3321.  In  conjunction  with  tiie  mepting. 
the  NatioMl  Marine  Fisheries  Service 
(NMS)  wflDnM  a  pubfic  hearing  on 
September  20  at  1:30  p.m.,  to  discuss  tiie 
dosure  of  the  Georges  Bank  surf  dam 
and  ocean  quahog  fishery  because  of 
paralytic  shellfish  poisoBiag.  On  the  first 
day  the  meetii;^  will  begin  at  lOaja, 
and  OB  Haie  seooad  day  (Im  meeting  witt 
begin  at  9  a.m. 

'    The  GtoundBsh  «fiid  Lobster 
Committees  will  also  report  on  Ae  first 
day.  Additionally,  Council  priorities  and 
the  rising  cost  of  fuel  as  it  rielates  to 
fisheries  management  will  be  discussed. 
On  September  27  at  11  a.m.,  the  Cooncil 
will  hold  a  public  hearing  to  discuss  a 
definition  of  overfishing  for  white 
marlin,  blue  marlin,  sailfish  and  longbill 
spearfish  for  incfaisiaB  in  the  Fishery 
Management  Plan  (FMP)  far  Allaniic 
Billfishes.  A  review  of  the  Gutf  of  Maiee 
Program's  Action  Plan  will  be  presented 
by  Melissa  Watermae  of  Maine's  Stale 
Planning  Office  OB  the  oeoood  day  of  die 
meeting.' 

Also,  on  this  day  ttte  SorfClam 
Committee  wiH  report  and  the  Large 
Pelages  Committee  wHi  disoass  the 
status  of  Swordfish  Amendment  #1. 
recent  Congressional  hearings  and 
NMFS's  Shade  Emergency  Action:  the 
Sea  Scallop  Committee  wifl  update  the 
Coundl  on  the  status  of  Amendment  #4 
to  the  ScaDop  Flan:  and  Dr.  Dennis 
Nixon  will  bri^  the  Coundl  on  the 
National  Reseavch  CoandTs  fishing 
vessel  safety  project 

On  the  seoMd  day.  the  Coundl  wil 
hear  the  Grouodfish  and  Herriflg 
Committees'  reports,  hi  additaon,  there 
will  be  a  public  heaiiog  on  possible  area 
doaares  becauae  of  proUems  mth  high 
discards  of  uadetsiced  yeUowtail 
fioeedtf.  Abo.  Mr.  {aaMS  Dobbin  %inll 
liadieGttlfof 


Dated:  September  17, 19ea 
DasU8.CiMtiii. 

Deputy  Director.  Office  of  Fisheries 
Conservatim  mtihSaaagemaat.Nationml 
Marine  FiakeaesSernoe. 
[FH  Doc  «e-229S6  PHed  «-W-«9;  «>»  sn] 
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For  aoie  infonnetioB  i 
G.  ManheM.  BKBCutive  Directar,  New 
Ei^d  FislMiy  ManageaMsat  Coancfl.  S 
Broadway,  Ssn^ua,  MA  01900; 
telephone:  fOlT)  Zn-9*2Z. 


National  Technicel  Informaloii 
Service 

Ptaapective  Grant  of  Exduaive  Palant 


This  is  notice  te  aooordanoe  widi  95 
U.S.G  209Ic)Il)  and  37  CFR  404.7(a)tlXi) 
that  the  National  Tedinical  Information 
Service  (N7IS).  Oepeitmeet  of 
Commerce,  is  oontemplating  the  grant  of 
an  exclasive  ficense  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  invention  pmhnfijpH  in  U.S.  Patent 
Application  Send  fksnber  ^J  7-MS.4St 
"Isolation  and  Characterization  of  a 
Plasma  I^otein  Which  Snds  to 
Activated  C4  of  the  riasetcal 
CompleefieRt  Pathway"  to  Genpath 
Therapeutics,  Inc.,  having  a  place  of 
business  in  New  York  Cty.  NT  10017. 
Hie  patent  rights  ia  this  inventioB  have 
been  assigned  to  the  United  States  of 
America. 

The  proapective  exdasive  liomse  arill 
be  royalty^waring  and  wiU  oooqiiy  enth 
the  terms  and  conditions  of  95  US.C  209 
and  37  CFR  4fAJ.  The  prospective 
exdasive  license  may  be  granted  unless, 
within  sbrtyda3rs  from  the  date  ef  this 
published  Notice,  NTS  receives  vmtten 
evidence  and  argument  which 
est^lishes  that  the  grant  of  the  linraap 
would  act  be  oonsiBteBA  with  Ifae 
requirements  of  35  U&C.  2(0  and  37 
CFR40tJL 

This  iaventioa  oovecs  a  praoeas  ior 
the  isolation  and  porification  for  a 
substaatiany  pure,  uagle  diain  plasma 
protein  of  approximateiy  120  kDa  which 
binds  to  C4  aad  C3  of  the  desdcal 
pathway  and  oonpnsing  a^reral  steps 
to  aoccmplish  it 

The  avaiiafatUty  of  the  anveedaBiar 
licensiag  was  pabBshcd  in  the  Fadanl 
Register,  Vol.  55.  No.  «4  {199C9. 

Inquiries,  r*""  "**"**  and  od^r 
materials  relating  to  die  uoutempisaed 
license  nniat  be  submitted  to  Girislh  C 
Barua,  Cffice  of  Fedesal  Patent 
licensing,  NTIS.  Box  1423.  Springfield. 
VA  22151. 


i].  Canyiioii. 
Patent  Lioemimg  Sfedmliet,  Ceeaerftrtke 
UtilixaHoH  efPedeni  Tedankgy. 
[FR  Doe.  8l>-224SBFaed9-a>-sa  1:45  aai] 


COMMISSIOII  ON  AOmCULTURAL 
WORKERS 


II 


Hearing 

AOCNCv;  Conunission  on  Agricultural 
Workers. 
ACnoieAnnotBicenieiit  of  hearing. 

SUMMAiiv:  The  Commission  on 
Agricultural  Workers  will  hold  an 
agricultural  labor  hearing  in  Raleigh. 
Nordi  Carolhia  on  Friday  September  28, 
and  Saturday  September  29, 1990. 

The  Commission,  established  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  of  1909  under  section  304  is 
charged  witii  evaluating  die  Spedal 
Agricultural  Worker  (SAW)  provisions 
of  IRCA  and  with  reviewing  several 
specific  aspects  relating  to  the  demand 
for  and  supply  of  agricultural  labor.  The 
Commission  is  interested  in  hearing 
testimony  on  ttiese  issues  with  specific 
reference  to  Nortii  Carolina. 

The  hearing  will  be  open  to  die  pnbUa 
dates:  1:00  pa.  September  28. 1990  and 
10  a  jn.  Septeaiber  29. 199a 
JtDOWDIfi  Bxpo  Center— ^fission 
Valky  bin.  2110  Avent  Ferry  Road. 
Raleigh.  North  Carolina  27600. 
FOR  nnmm  WFomiaTioii  contact: 
Ridiard  R.  Peterson.  Telephone:  (202) 
e73-534a 

Dated:  September  18, 1990. 
Hdrnd  R.  PBtanoo. 
Actii^  Bxecutim  Director. 
[FR  Doc.  80-22402  FOed  9-20-90;  8:45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 


Eatabliahment  Of  Import  Umtt  tar 
Certain  Cotton  end 
Toxiae  nooecia 
Menuf eclufod  In  the 


embargoes  and  qaota  re-<^>enings.  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-374a 


or 
Republic  of  Korea 


SeplaB^barl4.lfl8a 

AQENCV:  Committee  for  the 

Implementetkin  of  Textile  Agreements 

(OTA). 

action:  bsOlng  a  directive  to  the 

Commissioner  of  Cnstoms  establishing  a 

Bmit 

■mcTnc  OATC  Septenihar  24.  lOOa 

FON  PUTI—  WmiATION  CONTACH 

Ross  Arnold.  Intemitfional  Trade 
Specialist  Office  of  Textiles  and 
/^pareL  U.8w  Department  of  Commerce, 
(202)  377-4212.  For  information  on  die 
quote  status  of  this  limit  refer  to  tha 
Quota  Status  Repwto  posted  on  the 
bulletta  boards  of  each  CustaBBS  port  or 
call  (202)  50»-9041.  For  infonaatton  OB 


Aulhait^  Executive  Order  11651  of  Mardi 
3, 1972,  as  amended:  sectian  204  of  the 
Agricultural  Act  of  1998,  aa  amended  (7 
U.S.C  1854). 

Inasnuich  as  consultations  have  not 
yet  been  held  between  the  Govemmenta 
of  dw  United  States  and  Uie  Republic  of 
Korea  on  a  mutually  satisfactory 
eolation  for  Category  239,  the  United 
States  Government  has  dedded  to 
control  imparts  in  thi^  category  for  the 
twelve-month  period  which  began  on 
January  1. 1990  and  extends  through 
December  31, 1990. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  239.  Should  sudi  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Republic  of  Korea 
further  notice  will  be  published  in  the 
FodaralSaslstar. 

A  description  of  die  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  die 
United  States  (see  Federal  Regtster 
notice  54  FR  50797,  published  on 
December  11, 1989).  Also  see  55  FR  1700. 
published  on  January  18, 1990;  and  55  FR 
37344,  published  on  September  11,  lOOa 

Dated  September  17. 198a 
AunieaTaaliDo. 

Chairman,  Comeiitteefor  the  bnplanentation 
of  Textile  AgreeateatM. 

COMMnrCEFORTIlE 

IMPLEMENT ATKM  OT  TEXTILB 
AGSEEMENTS 

September  14, 1980.     • 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  1X20228. 

Dear  Commissioner  lliis  directive  smmids. 
but  does  not  cancel,  tlie  directive  issued  to 
yoa  on  Janoary  11, 1900  by  tlie  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreeewnts.  TUs  directive  coooems  imports 
into  dw  United  States  of  certain  cottoo,  wool 
man-made  fiber,  silk  blend  and  otlier 
vegetable  fiber  textiles  and  textile  products. 
prodaoed  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  tlie  period  wliich 
began  on  January  1. 1990  and  extends  through 
December  31i  19B0. 

Effective  on  September  24, 1900,  you  are 
directed  to  amend  tlie  directive  of  lanuaiy  11, 
1900  to  indude  Categonr  238  at  a  levd  of 
740,887  kilograms.*  Category  230  shall  remain 
suh^sct  to  this  canent  Group  D  limit 


Farther,  jroa  are  dinctad  to  ntain  inpsct 
charges  already  made  te  CatafOfy  288  ia 
Group  n. 

The  Committee  for  tlie  bnplementatiao  of 
Textne  Agreements  has  ueleiuiued  that 
these  aetkns  foil  widiiB  the  ferei^i  alfrin 
exception  to  the  nilemakiag  proviatons  of  8 
IJ.S.C  5S8(aXl). 
Sinoeraiy. 

Auggie  D.  Tntflio 

Chairman,  Coemuttee  for  <Ae  Imptementaitkm 

of  Textile  Agreeateata 

[FR  Doc  0O-Z2300  Filed  9-20-00;  8:48  am] 
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Announcement  of  a  Reoeeat  for 
BBatewl  TwcMte  Cunaidirton 
Govemmant  of  Nepal 

September  14,  UOa 

AOINCV:  Committee  fior  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Notice. 

FON  RJRTNER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  US.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-374a 
SUmjBWNTARV  MTONMATION: 

Audiority.  Bxacutin  Order  11661  of  March 
1 1972.  as  aoModed:  section  204  of  the 
Agricultiual  Act  cf  1SS8.  as  amended  (7 
U.S.C  1854). 

On  August  29. 1990.  under  Section  204 
of  the  Agricultural  Act  of  19SA,  as 
amended,  the  Government  of  die  United 
States  requested  consultations  with  dw 
Govenunent  of  Nepal  regarding  importo 
of  women's  and  girls'  blouses  and  shirts 
in  Category  041.  produced  or 
manufactured  in  Nepal 

The  purpose  of  this  notice  is  to  advise 
the  public  that  if  no  solution  is  agreed 
upon  on  consultations  with  the 
Government  of  Nepal,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  blouses 
and  shirto  in  Category  041.  produced  or 
manufactured  in  Nepal  and  exported 
during  the  twelve-month  period  which 
began  on  August  2a  1990  and  extends 
through  August  28. 1991,  of  not  less  dian 
105.780  dozen. 

A  sonmary  market  statement 
concerning  Category  041  follows  this 
notice. 

Anyone  wishing  to  cfflnment  or 
provide  data  m  i^onnation  regarding 
the  treatment  of  Cat^ory  04t  or  to 
comment  on  domestic  prodactioB  or 
availability  or  producto  iaduded  in 
Catagoiy  0^  >a  invited  to  subaut  10 
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copies  of  sach  comments  or  information 
to  Auggie  D.  Tantillo.  Chairman. 
Conmiittee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington.  DC  2023a 
ATTN:  Public  Comments. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  ot  information 
submitted  in  response  to  this  notice  wiU 
be  available  for  public  inspection  in  the 
OfBce  of  Textile  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  soUdtation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  641.  ^ould  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Nepal,  further  notice  will 
be  published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (See 
Fedaial  Ragistar  notice  54  FR  50797, 
published  on  December  11, 1989). 

Dated  September  17, 1900. 
AnggiaD.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement  Women's  and  giris' 
Maii4Made  Fiber  Woven  SUxts  and 
Blouses    Categoiy641 

Nepal.  Aagnst  1990. 

Import  Situation  and  Conclusion 

VS.  bnpOTts  of  women's  and  girls' 
man-made  fiber  woven  shirts  and 
blooses  (Category  641)  from  Nepal 
reached  165,780  dozen  during  the  year 
ending  May  1990,  nine  and  one-half 
times  greater  than  the  17,328  dozen 
imported  during  the  same  period  of  1989. 
Dvffing  the  first  five  months  of  1980. 
imports  of  Category  641  from  Nepal 
reached  95.291  dozen,  ten  times  the  9,541 
dozen  imported  during  the 
corresponding  period  in  1988  and  19 
percent  greater  than  the  80,030  dozen 


imported  during  calendar  year  1960. 
Imports  from  Nepal  in  1988  totalled  8.843 
dozen. 

The  sharp  and  substantial  increcwe  in 
Category  641  imports  from  Nepal  is 
causing  disruption  in  the  U.S.  market  for 
women's  and  giris'  man-made  fiber 
woven  shirts  and  blouses. 

US.  Production  and  Market  Share 

U.S.  production  of  women's  and  girls' 
man-made  fiber  woven  shirts  and 
blouses  (Category  641)  fell  from  14, 231 
thousand  dozen  in  1987  to  10,168 
thousand  dozen  in  1989,  a  decline  of  29 
percent  The  share  of  this  maricet  held 
by  domestic  manufacturers  fell  form  61 
percent  in  1987  to  50  percent  in  1989,  a 
decline  of  11  percentage  points. 

U.S  Imports  and  Import  Penetration 

U.S.  imports  of  women's  and  girls' 
man-made  fiber  woven  shirts  and 
blouses  (Category  641)  increased  from 
9,020  thousand  dozen  in  1987  to  10,098 
thousand  dozen  in  1989.  a  12  percent 
increase.  During  the  first  five  months  of 
199a  U.S.  imports  of  Category  641 
increased  two  percent  when  compared 
to  the  same  period  of  1989.  reaching 
4.663  thousand  dozen.  The  ratio  of 
imports  to  domestic  production 
increased  to  99  percent  in  1989. 36 
percentage  points  above  the  63  percent 
in  1987. 

Duty-Paid  Value  and  U.S.  Producers' 
Price 

Approximately  80  percent  of  Category 
641  imports  from  Nepal  during  the  fint 
five  months  of  1990  entered  under 
HTSUSA  number  6206.40.3030— 
women's  man-made  fiber  woven  blouses 
and  shirts,  other  than  of  yam-dyed 
fabric  These  garments  entered  the  U.S. 
at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable 
garments. 

[FR  Doc.  90-22395  Filed  9-20-90: 8:45  am] 


for  the  blind  or  other  severely 

handicapped. 

EFFECTIVE  DATE:  October  22. 199a 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

PrecuTMiMnt  LM 1990;  AddWone  end 
Deletion 


r.  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTKM:  Additions  to  and  deletion  from 
procurement  list 


;  This  action  adds  to  and 
deletes  from  Procurement  List  1990 
services  to  be  provided  by  workshops 


:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FUNdMH  MFORMATION  COMTACR 
Beverly  Milkman.  (703)  557-1145. 
SUPPlfMENTAflV  INFOIIMATIONE  On  July 

20  and  August  3. 199a  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (55  FR  29648  and  31621)  of 
proposed  additions  to  and  deletion  from 
Procurement  List  199a  which  was 
published  on  November  3. 1989  (54  FR 
46540). 

Additions 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
provide  tfie  services  at  a  fair  maricet 
price  and  impact  of  the  additions  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  4e-Mc  and  41 CFR  51- 
2.6. 

I  certify  that  the  following  actions  wiU 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  Tie  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  Usted. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1990: 

Services 

Janitorial/Custodial.  Gaithersburg  U.S. 
Army  Reserve  Center,  8791*  Snouff ers 
School  Road,  Gaithersburg.  Maryland. 

Janitorial/Custodial,  Maus-Warfield 
U.S.  Army  Reserve  Center.  1850 
Baltimore  Road.  Rockville.  Maryland. 

Janitorial/Custodial.  U.S.  Army  Reserve 
Center,  Greenwood.  South  Carolina. 

Deletioii 

After  consideration  of  the  relevant    . 
matter  presented,  the  C(Hnmittee  has 
determined  that  ibe  service  listed  below 
is  no  longer  suitable  fm  procurement  by 
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the  Fedflcal  GovenmeBt  under  41  U&C 
46-48C  end  41  CFR  51-2Je.  AocordiBgly. 
the  following  Krvioe  is  herriiy  deleted 
from  I¥ocarenaeiit  list  1990: 

Janitorlal/Castodial  Federal  Building. 

275  Peachtne  Street  Atlanta.  Georgia. 
BevadyL-Mninaaii. 
ExecutimeDinetor. 
[FR  Doc.  80n2atar  FUad  9^20-90:  erlS  an] 


ProcureniMit  Uet  1000;PrepoMd 
AddHione 

AOENCV:  Comniittee  for  Purchase  from 
the  Blind  and  Odier  Severely 
Handicapped. 

ACnOK  Proposed  additions  to 
procurement  bst 

■UMMAirr.  Hib  Committee  has  received 
proposals  to  add  to  Procurement  List 
1990  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  er  otiber  severly 
handicapped. 

COMMENTS  MUST  BE  mCEPffiD  ON  OR 

before:  October  22. 199a 


;  Committee  for  Purchase 
fiom  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Hi^way, 
Arlington,  Virginia  22202-3S0a 


FOR  FURTHBI  eVORMAllON  CONTACR 

Beverly  Milkman.  (703)  557-1145. 

SUFFiaSNTARV  miformation:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(aK2)  and  41  CFR  Sl-ZA.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  adifitions,  all  entities  of  the 
Fecteral  Goveinment  will  be  required  to 
procure  the  commodity  and  services 
listed  bdow  from  wofkriiops  for  the 
blind  or  otfier  severely  handicapped. 

It  is  proposed  to  add  the  foOowing 
commodity  and  services  to  Procurement 
List  1990,  whidi  was  published  on 
November  3, 1980  (54  FR  46540): 


Cemnwdity 

Collector,  Moisture,  2010-01-033-7292. 


Services 

Janitorial/Custodial  Bailding  225; 

Robins  Air  Force  Base,  Georgia. 
Janitorial/CastodiaL  UJ&.  Post  Office 

and  Coortkouee.  FkMrs  1  and  2  only. 


600  W.  Capital  Utte  Rode.  Atkansas. 

Bavsrirl-'fl*"". 

Executive  Dinctor. 

[FR  Doc  9»-ZM2»  FBed  9-2l>-«k  MB  SB] 


DEPARTMENT  OF  DEFENSE 
Pubic  IntofiMllon  CoMCwn 


Review 
action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  tin 
following  pnqwsal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
CHAMPUS/CHAMFVA  Qaim  Fonn: 
DD  Form  2520;  0704-0064. 

Type  of  Request  Extension. 

A  verage  Burden  Hours/Minutes  Per 
Response:  .56  hours  (34  minutes). 

Responses  Per  Respondent  Once  per 
respondent 

Number  of  Respondents:  3,970.929. 

Annual  Burdai  Hours:  2.Z28,7ea 

Annual  Responses:  3.979,929 

Needs  and  Uses:  The  information 
collection  requirement  is  used  by 
CHAMPUS  and  CHAMFVA 
benefidaiies.  military  treatment 
facilities  and  health  care  providers  to 
file  for  reimbursement  of  health  care 
services.  The  requested  information  is 
used  to  determine  eli^bility. 
appropriateness  and  cost  of  care,  other 
health  insurance  liability  and  whether 
services  received  are  benefits. 

Affected  Public  Individuals  or 
housdiolds.  state  or  local  governments, 
businesses  or  other  for-profit  Federal 
agencies  or  employees,  non-profit 
institutions  and  small  businesses  or 
organizations. 

Frequency:  As  required. 

Respondent's  (Alligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Dr.  J.  Timodiy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  riiould  be  soit  to 
Dr.  J.  Timothy  Sprdie  at  the  Office  of 
Management  and  Budget  Desk  Officer, 
room  3235,  New  Executive  Office 
Building,  Waaliington.  DC  20503. 

DOD  Clearance  Officer.  Mr.  William 
P.  Pearce. 

Written  request  for  copies  of  dte 
information  ccXLetitxm  proposal  shoukl 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 


Jefferson  Davis  Hi^way.  saits  taOik, 
Ariingtoa.  VtisiBia  2Xa0S-430S. 

Dated:  flBptembar  tf,  IflM. 


AhematB  OSt)  Federal  Register  LitdtoB 

Officer.  Deportmettt  ofuefettse. 

[FR  Doc.  90-22417  Pflad  •-29-iO;  8:45  am] 


oinoe  Oi  nie  aecreiwy  oi  unranee 

RMvnnge*  Aoe  Donra 
AcnOH:  Notice  of  meeting. 


;  A  meeting  of  the  Ada  Board 
will  be  held  Tuesday.  October  30. 1990 
from  9  a jn.  to  5  pjn.  at  the  Radisson 
Marie  Fiaza  Hotel  and  Conference 
Center,  5000  .Seminary  Road. 
Alexandria.  Virginia. 


Ms.  Susan  Carlson.  Ada  Inf  ormation 
Qearin^MMse  c/o  ITT  Research 
Institute.  4600  Forbes  Boulevard. 
Unham.  MD  20706.  (703)  885-1477. 

DatMl:  giiuMibir  17. 1990. 


Alternate  Federal  Register  Limsott  Office. 

Department  (^Defense. 

[FR  Do&  90-2a«U  FOad  S-aD-SO;  8:45  sag 


DEPARTMENT  OF  EDUCATION 

AniendnMfit  to  Syvtem  of  Records 

AOENCv:  Dquotment  of  Education. 
ACTKNC  Notice  of  an  amended  system  of 
records. 

■UMMAWV;  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended,  the 
Department  of  Education  publishes  this 
notice  of  an  amendment  to  the  system  of 
records  currently  known  as  the  Pell 
Grant  AppUcatioa  File.  This  amendment 
will  add  an  additional  routine  use  to  this 
existing  system  of  records,  change  the 
name  ol  Ae  system  to  the  Federal 
Student  Aid  Application  File,  end  make 
technical  corrections.  The  Department 
sedcs  comments  on  the  proposed  routine 
uses  contained  in  this  notice. 
DATES:  Comments  on  the  propoeed  new 
routine  uses  for  this  system  of  records 
must  be  subsEUtted  by  October  22. 190a 
The  Department  filed  a  report  on  the 
amended  system  of  records  with  die 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  ol  the  Honse  ci 
Representatives,  and  the  Administntar 
of  the  OfEte  of  faifacmatiaB  and 
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Regulatory  Affairs  of  the  0£Bce  of 
Management  and  Budget  (OMB)  on 
September  17,  IQOa  The  new  routine 
uses  will  become  effective  on  November 
16. 199a  unless  OMB  asks  for  additional 
time  for  review  before  that  date.  The 
Department  will  publish  any  changes  to 
the  routine  uses  that  are  required  as  a 
result  of  the  comments. 
AOONntO:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  Ms. 
Carney  M.  McCuUou^  Chief.  Policy 
Section.  Pell  &ant  Branch.  Division  of 
Policy  and  Program  Development 
Student  Knandal  Assistance  Programs, 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW..  Washington.  DC 
20202-5444.  All  comments  submitted  in 
reqxmse  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  room  4318. 
Regional  Office  Building  No.  3. 7th  and 
D  Streets  SW.,  between  the  hours  of  8:30 
a  jn.  and  4  pan..  Monday  through  Friday 
of  each  week  except  Federal  holidays. 

ran  RJRTMn  ■^OWIATIOM  CONTACT 
Je&ey  R.  Andrade,  Program  Specialist. 
Pell  Ckant  Branch.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
Washington.  DC  20202-5444.  Telephone 
(202)  708-788& 

surMBfnrriMV  wromuTiow:  The 
Privacy  Act  of  1974  (see  5  U.S.C 
552a(e)(4))  requires  the  Department  to 
publish  in  the  Federal  Regtoter  this 
notice  of  an  amended  system  of  records. 
The  Department's  regulations 
implementing  the  Privacy  Act  of  1974 
are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  at  34  CFR  part  5b. 

The  Department  is  proposing  to 
amend  the  system  of  records  Imown  as 
the  PeU  Grant  Application  File  by 
adding  an  additional  routine  use.  This 
new  routine  use  will  be  incorporated  in 
the  1990-01  Federal  Student  Aid 
Application  processing  cycle.  Under  this 
proposed  routine  use.  the  Department 
will  transmit  to  a  Multiple  Data  Entry 
(MDE)  agency  listed  under  record  source 
categories  the  applicant-reported 
information  received  from  that  MDE 
agency  and  die  Department's 
calculations  of  a  PeU  Grant  Index  (PGI) 
and  Family  Contribution  (FC)  under  the 
Congressional  Mediodology.  and 
determination  of  eligibtiity  for  a  Pell 
Grant  The  Department  will  also,  at  the 
request  of  the  applicant  transmit  to 
another  MDE  agency  the  applicant- 
reported  data  on  file  and  the 
Department's  FC  and  PGI  calculations 
based  on  that  data. 

"The  Department  has  taken  this    * 
initiative  in  order  to  eliminate  die 
duplicatitm  of  effort  that  previously 
existed  in  the  application  processing 
system.  Under  die  1989-00  application 


processing  system,  an  applicant  who 
applies  for  Federal  student  assistance 
on  an  MDE  agency's  application  form 
receives  notification  of  Pell  Grant 
eligibility,  PGL  and  FC  from  the 
Department  and  FC  from  the  MDE 
agency.  Additionally,  if  the  applicant 
needs  to  correct  or  change  data  from 
what  he  or  she  reported  on  his  or  her 
application,  the  student  depending  on 
the  nature  of  the  corrections  or  changes, 
may  be  required  to  report  the 
corrections  or  changes  to  both  the 
Department  and  the  MDE  agency.  In 
1990-01.  the  Department's  calculations 
of  a  PGI  and  FC  under  the  Congressional 
Methodology,  and  determination  of 
eligibility  for  a  Pell  Grant  will  be 
transmitted  to  the  student  by  the  MDE 
agency  and  all  corrections  and  changes 
to  Federal  data  will  be  submitted 
through  the  MDE  agency.  This  change 
will  allow  the  student  to  have  dealings 
with  only  one  entity  in  the  processing  of 
his  or  her  application  for  student 
financial  assistance. 

In  addition  to  the  new  routine  use 
discussed  above,  the  Department  is  also 
proposing  to  make  a  technical 
amendment  to  this  system  of  records  to 
incorporate  into  the  notice  those  specific 
routine  uses  contained  in  Appendix  B  of 
34  CFR  5b  diat  apply  to  this  system  of 
records.  Appendix  B  contains  standard 
routine  uses  of  information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Education.  CurrenUy,  this 
system  of  records  makes  a  general 
cross-reference  to  the  routine  uses 
contained  in  Appendix  B  under  the  list 
of  routine  uses.  However,  not  all  of  the 
routine  uses  contained  in  Appendix  B 
are  applicable  to  this  system  of  records, 
and  ^erefore  this  amendment  is  made 
to  incorporate  into  the  notice  updated 
versions  of  only  those  routine  uses  that 
spedfically  apply  to  this  system  of 
records.  Also,  another  new  routine  use 
is  proposed  for  inclusion  to  clarify  the 
routine  use  which  permits  disclosure  to 
the  Department  of  Justice  currenUy 
included  in  the  Appendix  to  the 
Department's  Privacy  Act  regulations. 
Under  this  new  routine  use,  die 
Department  may  disclose  a  record  to  a 
court  or  adjudicative  body  if  die 
disclosure  is  necessary  for  litigation  and 
is  consistent  with  the  purposes  for 
which  the  information  in  the  record  was 
collected. 

A  number  of  technical  changes  are 
being  made  to  this  system  of  records  as 
a  residt  of  the  evolution  of  this  system 
into  a  tide  IV  application  system,  rather 
than  simply  a  Kll  Grant  application 
system.  The  (fi^er  Education 
Amenchnents  of  1986  made  a  number  of 
significant  changes  which  affected  this 
system  of  records  starting  in  the  1988-89 


award  year  processing  cycle.  Most 
notably  the  1986  Amendments  codified, 
for  the  first  time,  the  need  analysis 
formula  to  be  used  in  determining  an 
applicant's  need  for  assistance  under 
the  Guaranteed  Student  Loan  programs 
(Stafford  Loan.  SLS.  and  PLUS 
programs)  and  campus-based  programs 
(Supplemental  Educational  Opportunity 
Grant  Perkins  Loan,  and  College  Work- 
Study  programs).  Applications  for 
Federd  student  financial  assistance  are 
now  subject  to  the  Pell  Grant  Family 
Contribution  Schedule  need  analysis 
formula  and  the  new  Congressional 
Methodology  need  analysis  formula  for 
the  odier  tide  IV.  HEA  programs 
mentioned  earlier.  In  addition,  die 
services  offered  by  the  Department  to 
institutions  from  this  system  of  records 
have  also  reflected  an  orientation 
broader  Uian  the  PeU  Grant  Program  and 
have  assisted  institutions  in  awarding 
funds  under  the  campus-based  programs 
and  in  certifying  loan  appUcations  under 
the  Guaranteed  Student  Loan  programs. 
Therefore,  the  name  of  the  system  of 
records  and  the  categories  of  the 
individuals  covered  have  been  amended 
to  reflect  this  broader  range  of 
appUcants  and  use  of  the  system. 

Although  this  change  in  the  categories 
of  individuals  covered  by  the  notice 
expands  the  number  of  programs  under 
which  information  may  be  processed 
under  this  system  of  records,  the  set  of 
individuals  that  would  apply  for 
assistance  under  the  additional 
programs  is  essentiaUy  the  same  as  the 
set  of  individuals  that  would  apply  for 
assistance  under  the  PeU  Grant  Program. 
Therefore,  there  has  been  littie  change 
in  the  actual  number  of  individuals 
covered  by  the  system  notice  as  a  result 
of  covering  the  additional  programs. 

Another  technical  amendment  to  this 
system  of  records  adds  a  purpose  clause 
to  the  notice.  The  guideUnes  existing  at 
the  last  time  this  notice  was  published 
in  the  Federal  Register  did  not  require  a 
purpose  clause.  This  amendment  is 
made  to  comply  with  current  guidelines 
which  require  a  purpose  clause. 

Other  technical  amendments  that 
have  been  made  to  this  system  of 
records  involve  minor  changes  which 
simply  update  and  clarify  information  in 
the  existing  notice. 

Dated:  September  17, 19B0. 

LwHianl  L  Haynes  m, 

Aaaiatant  Secretary  for  Postsecondary 
Education. 

The  Assistant  Secretary  for 
Postsecondary  Educationf  amends  the 
notice  of  a  system  of  records  to  read  as 
foUows: 


1t-40-0014 


Federal  Student  Aid  AppUcation  FUe. 
ED/OPE/8FAP. 


None. 

CVSTm  LOCATietlS: 

U.S.  Department  of  Education.  Office 
of  Postsecondary  Education.  Division  of 
Program  Operations  and  Systems, 
Student  Fmancaal  Assistance  Programs, 
7di  and  D  Streets,  SW.  (Regional  Office 
BuUding  #3,  room  4640)  Washington.  DC 
20202;  Federal  Student  Aid  AppUcation 
Processing  Center,  Iowa  Cify,  lA  52240. 

CATtOOmCS  OF  INDIVIOUALS  COVIRKD  BY  TM 
SYtTEM: 

Students  applying  for  Federal  student 
financial  assistance  under  tide  IV  of  the 
Higher  Education  Act  of  1965,  (HEA). 

CATIOOmES  OF  RECOnOt  M  TNI  tVSTtM: 

Name,  address,  birthdate,  social 
security  number,  and  financial  data 
necessary  to  identify  appUcants,  verify 
appUcant  data,  and  calcidate  their 
expected  family  contributions  for 
Federal  studeitf  financial  assistance. 

AUTNOMTY  FOM  MAINTENANCe  OF  THl 


Title  IV  of  die  Higher  Education  Act 
of  1965,  as  amended. 

FUNFOSCt: 

Information  contained  in  this  system 
is  maintained  for  the  purposes  of: 

(1)  Determining  an  appUcant's 
eUgibiUty  for  the  Federal  student 
financial  assistance  programs 
authorized  by  Tide  IV  of  die  HEA: 

(2)  Maintaining  a  record  of  the  data 
suppUed  by  those  requesting  assistance; 

(3)  Documenting  the  results  of  an 
appUcant's  need  analysis  and  PeU  Grant 
eligibilify; 

(4)  Reporting  the  results  of  the  need 
analysis  and  ^U  Grant  eligibUify 
determination  to  appUcants. 
postsecondary  institutions,  and  State 
agencies  designated  by  the  appUcant 
and  to  other  Departmental  and 
investigative  components  for  use  in 
operating  and  evaluating  the  tide  FV, 
HEA  programs  and  in  the  imposition  of 
criminal,  civU  or  administrative 
sanctions;  and 

(5)  Acting  as  a  repository  and  source 
for  information  necessary  to  fulfiU  die 
requirements  of  tide  IV  of  die  HEA. 


THi  SYSTIM,  WCUIDIO  CATEOOMU  OF 
MOW  AND  THl  FMVOSeS  OF  SUCN  uses: 

Records  in  diis  system  of  records  may 
be  disclosed  without  the  consent  of  the 
subject  individuals  for  the  foUowing 


routine  uses,  consistent  with  the 
purposes  for  which  the  records  were 
coUected- 

(a)  Disclosure  to  institutiona  of 
postsecondary  education.  Identifying 
information  and  expected  famUy 
contributions  of  appUcants  are  provided 
to  those  institutions  of  postsecondary 
education  (or  their  designated  agents)  in 
which  the  appUcants  plan  to  enroU  or 
are  enroUed. 

(b)  Disclosure  to  State  agencies.  The 
data  described  in  paragraph  (a)  are 
provided  to  State  ag«ides  having 
agreements  with  the  Secretary  for 
purposes  of  coordinating  student  aid. 

(c)  Disclosure  to  parents  and  spouses. 
On  request  information  that  is  provided 
by  parents  or  spouses  on  the  appUcation 
form  is  disclosed  to  those  individuals. 

(d)  Disclosure  to  multiple  data  entry 
agencies  listed  as  record  source 
categories.  Original  information 
received  by  the  Department  from  a 
Multiple  Data  Entiy  (MDE)  agency  Usted 
as  a  record  source  category  and  the 
Department's  calculation  of  expected 
famUy  contributions  and  determination 
of  eligibilify  are  provided  back  to  the 
MDE  agency  for  release  to  the  appUcant 
and,  at  the  appUcant's  request  may  be 
released  by  diese  agencies  to 
institutions  of  postsecondary  education, 
and  State  scholarship  and  loan  guaranty 
agencies  designated  by  the  applicant 
Disclosure  of  this  information  may  be 
made  by  the  Department  of  another 
MDE  agency  at  the  request  of  an 
appUcant 

(e)  Congressional  member  disclosure. 
Disdosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fiom  the  congressional  office  made  at 
the  request  of  that  individual. 

(f)  Enforcement  disclosure.  In  the 
event  that  records  maintained  in  this 
system  of  records  indicate  a  violation  or 
potential  violation  of  law.  whedier  dviL 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  foreign.  Federal  State  or  local 
charged  with  the  responsibiUfy  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(g)  Subpoena  disclosure.  Where 
Federal  agendes  having  the  power  to 
subpoena  other  Federal  agendes' 
records,  such  as  the  Internal  Revenue 
Service  or  the  CivU  Rights  Commission. 
\imve  a  siihpoena  to  the  Department  for 


records  in  this  system  of  records,  the 
Department  wiU  make  such  records 
avaUable. 

(h)  Litigation  Disclosure.— {1) 
Disclosure  to  the  Department  of/ustioe. 
If  the  Department  determines  that 
disdosure  of  certain  records  to  the 
Department  of  Justice  is  relevant  and 
necessary  to  Utigation  and  is  compatible 
with  the  purpose  for  whidi  the  records 
were  coUected.  the  Department  may 
dfsdose  those  records  as  a  routine  use 
to  the  Department  of  Justice.  Sudi  a 
disdosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  Utigation,  or  has  an 
interest  in  the  Utigation: 

(i)  The  Department  or  any  component 
of  the  Department 

(U)  Any  employee  of  the  Department 
in  his  or  her  offidal  capadty; 

(iU)  Any  Department  employee  in  his 
or  her  individual  capadfy  where  the 
Justice  Department  has  agreed  to 
represent  the  employee;  or 

(iv)  The  United  States  wbere  the 
Depvtment  determines  that  the 
Utigation  is  Ukely  to  affect  die 
Department  or  any  of  its  components. 

(2)  Disclosure  to  a  Court  or 
Adjudicative  Body.  If  the  Department 
determines  that  disdosure  of  certain 
records  to  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear  is  relevant  and  necessary  to 
Utigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
coUected,  the  Department  may  disdose 
those  records  as  a  routine  use  to  the 
court  or  adjudicative  body.  Such 
disdosure  may  be  made  in  the  event 
that  one  of  the  parties  Usted  below  is  a 
parfy  to  litigation,  or  has  an  interest  in 
such  Utigation: 

(i)  The  Department  or  any  component 
of  the  Department 

(U)  Any  employee  of  the  Department 
in  his  or  her  offidal  capadty,  or 

(iU)  Any  employee  of  the  Department 
in  his  or  her  individual  capadfy  where 
the  Department  has  agreed  to  represent 
the  employee;  or 

(iv)  "The  United  States,  where  the 
Department  determines  that  Utigation  is 
likely  to  affed  the  Department  or  any  of 
its  components. 

(i)  Contract  disclosure.  When  the 
Department  contemplates  that  it  wiU 
contrad  widi  a  private  firm  for  the 
purpose  of  coUating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system,  relevant  records 
wiU  be  disdosed  to  such  a  contracts. 
The  contractor  shaU  be  reqxiired  to 
maintain  Privacy  Ad  safeguards  with 
resped  to  such  records. 

(j)  Disclosure  to  third  parties  through 
computer  matching  programs.  Any 
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froB  oner  agencies  thiough 
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Biay  be  to  dsteEBine  prapaai  eUsibflity 
and  bsBsfilB.  anfbree  die  GondUions  and 
tenns  sf  the  loao  or  graat.  peuuit  uw 
•enddat  snd  otdlacting  (rf  the  loen  or 
gi^at,  ceaBsai  the  indlvidiial  in 
repajfBsat  efuMrls^  Investigate  poasflne 
fraud  and  verify  oonplianoe  with 
piepem  legebfiona.  locate  a  driinqnent 
or  defaulted  debtor,  and  teitiate  k^ 
actfsB  ^aiaat  an  htdnddoal  faiTohFed  hi 
program  fraad  or  abuse. 


IXschsares  punaaat  to  6  US.Ci 
652a(bXi2):  The  Depaitmsnt  may 
disctoee  to  a  euMsumet  leportiBg  agency 
information  regarding  a  daim  whidi  ia 
detsnained  to  be  vatid  and  overdue  aa 
follows:  (1)  The  name,  address,  taxpayer 
idoitificatkn  number  and  other 
information  necessary  to  esteb&sh  the 
identity  of  OeindividBal:  (2)  the 
amount,  status  and  history  of  the  claim; 
and  (3)  the  pragnua  under  adiidi  the 
daim  aroee.  lbs  Department  may 
disdose  the  inioimatton  qiecffied  in  thia 
paragraph  under  5  U.&C  652a(bKl2) 
and  die  procedures  contained  in 
subeectioa  31  U.S.C  3711(f).  A  consumer 
reporting  agency  to  urfaich  these 
disclosures  amy  be  made  is  defined  at 
3lUSX:.3701(aX3). 


prtor  to  the  ItlO-n  an  mataitainad  fai 
standard  Federal  Recesds  Center  boxes 
in  locked  storage  nxms  widdn  the 
Federal  Stadent  Aid  Apphcatioo  Central 
Pi  nrsMlag  Center.  Origjaal  applications 
for  19W-n  and  snbesqasnt  award  years 
are  maintained  in  standard  Federal 
Records  Center  boxee  la  lodud  storage 
rocaaa  widrin  die  isdltty  of  dw 
AppUcatkm  for  Federal  Stadent  Ahl 
ProcessOT.  Compnteriaad  applicant 
records  are  mahilained  on  maptetie 
tspensis.  cartridgse  and  hard  disks  to 
the  oompoter  fecittty  and  tocfced  starsge 
rooms  wuiun  me  rsosrai  amoent  luo 
AppBcatton  Centrd  Froeessfaig  Center. 
Micro-fidie  records  teaintatoed  to  dw 
Washington.  DC  office  are  locked  to 
standanlfile< 


Records  ere  indexed  by  nenw  of 
applicant  with  a  cross>indax  file  by 
sodal  sei4iiily  numbs.  Records  ere 
av^abie  to  staff  of  die  Stadent 
Finaadal  Assistance  negrams 
(indnding  apim^iate  contract  siqiport 
stall). 


AD  physical  access  to  the  Dqiertaiest 
of  Education's  conliactor's  site  where 
this  system  of  records  is  matoteined  is 
controUed  and  saonitored  by  security 
personnri.  All  physical  access  vrithto 
the  facility  is  contrdled  by  a 
oonqmlarixed  badge  reading  systeB. 
Hw  entire  complex  is  petrolled  by 
secarity  perstamd  during  nonbnsinese 
hours. 

Hie  ouuiputei'  system  employed  by  the 
Department  of  Edncatian  offers  a  Ugh 
degree  of  resistance  to  tampoing  and 
drcmnrentian.  Multifrie  levels  of 
security  are  maintained  within  the 
conqiuter  system  control  prograaL  Hiis 
security  system  limits  data  access  to 
Department  of  Education  and  contract 
stair  on  a  "need  to  know"  basis,  ahd 
controls  individual  users'  abi^  to 
access  and  alter  records  within  the 
systoa.  All  users  of  dds  system  of 
recorda  are  given  a  unique  user  ID  with 
personal  identifiers.  AU  faiteractions  by 
individaal  users  wift  the  system  ere 
recorded. 


Original  records  are  mafataiaed  for 
the  duration  of  die  contract  and  dien 
stored  to  a  Federel  Records  Center  for  a 
period  not  to  exceed  five  years  after 
payment  to  the  grantee  in  accordance 
with  die  ED  Compiehensive  Sdiedule. 
ED-RDS-Part  10-Item  3A. 


U.S.  Department  of  Educadon.  Office 
of  Postsecondary  Education.  DiiecUx. 
Diviaion  of  Program  Operations  and 
Systems.  Rocmi  464a  Regional  (XBce 
Buildii«  Ma  3. 7di  and  D  Streets  SW.. 
Washi^^ton.  DC  20202-5450. 


If  an  individual  wiahes  to  deterorine 
whether  a  record  existo  far  him  or  her  to 
the  system  of  records,  the  individual 
should  provide  to  the  system  "»*"*fl"^ 
his  or  her  name,  date  of  birth,  and  social 
security  number.  Reqoesto  lor 
notification  aboot  whether  the  system  of 
records  contains  iaformatton  aboot  an 
individaal  mast  meet  the  rsqoirements 
of  te  Depertment  of  Educatian's 
Privaqr  Act  regnlattons  at  34  CFR  5b.6. 


If  an  todividual  wishes  to  gato  < 
to  a  record  to  this  system,  he  or  she 
should  contact  the  system  BMinager  and 
ixovide  information  as  described  to  the 
notification  procadve.  Raqaaste  by  an 
individual  for  access  to  a  record  ssast 
meet  the  requirements  of  the 
Department  of  Edtu:ation's  Mvacy  Ad 
regidations  at  34  CFR  5b.5. 


If  an  individaal  widies  to  (Ange  the 
oonteirt  of  a  record  to  the  system  of 
records,  he  or  die  should  contad  the 
system  manager  wridi  the  infmmatioa 
described  to  the  notification  procedure, 
identify  the  specific  items  to  be  changed, 
and  provide  a  justification  for  the 
chanjge.  Requests  to  amend  e  record 
must  meet  die  requirements  (A  the 
Department  of  Education's  Mvacy  Ad 
regulations  at  34  CFR  Sb.7. 


aacoao  aouaca  CAT 

Information  may  be  provided  directly 
to  the  Department  of  Educatton  by 
applicants,  or.  at  die  request  of  an 
applicant,  may  be  provided  by  the 
following  agendes:  American  Cdlege 
Testing  Program.  Iowa  City,  IA  52240; 
College  Sdidarddp  Service,  Princeton. 
N)  06541:  CSX  Corporation.  Jacksonville. 
PL  32216;  Pennsylvania  ^^fjbmt 
Education  Assistance  Agoicy. 
Harrisburgy.  PA  17102;  and  United 
Student  Aid  Funds.  Indianapolis.  IN 
46250. 


oeTNaacT 

None. 
[FR  Doc  80-22360  nied  9-20-00;  8:«5  am) 


DEPARTMEHT  OF  ENERGY 


Offica  off  ttw 
Advtoory 


Advlaory 
Economic 


of  Energy 
To 
of  Energy 


Pursuant  to  section  14(aM2KA)  of  die 
Federal  Advisory  Committee  Ad 
(FACA)  (Pub.  L  62-463).  and  to 
accordance  with  41  CFR  101-6.1028,  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Adminaitratioa  (GSA). 
notice  is  hereby  given  that  the  Secretary 
of  Baeigy  Advteoiy  Board  (KAB)  Tadc 
Force  on  Economic  Modeltog  Related  to 
Energy  hes  been  established. 

1%e  Task  Force  wffl  edvise  die 
Secretaiy  of  Energy  on  neer-tem 
economic  modding  needs  of  the 


Department  of  Energy,  provide  a  review 
of  the  National  Researdi  Council  stody 
of  the  Department's  National  Energy 
Modeling  Syetem,  and  advise  on  the 
long-term  modeling  agenda  for  the 
Department  induding  DOE's  potential 
role  in  the  laiger  Federal  agenda  for 
economic  modeling. 

The  membership  of  the  Task  Force 
shall  indude  approximately  10 
individuals,  seleded  on  the  basis  of 
their  professional  experience  and 
competence  in  areas  related  to 
economic  modeling.  Particular  attention 
will  also  be  paid  to  obtaining  a  balance 
of  interests,  points  of  view,  and 
geography. 

The  establishment  of  die  SEAB  Task 
Force  on  Economic  Modeling  Related  to 
Energy  has  been  determined  necessary 
and  m  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
Ilie  Task  Force  will  operate  in 
accordance  with  the  provisons  of  FACA. 
the  DOE  Organization  Act.  the  GSA 
Final  Rule  on  Federal  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Elinor  Donnelly  (202/586-3448). 

Issued  in  Washington.  DC  on:  September 
1&1990. 

|.  Robert  Fruddin, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  90-22442  FUed  0-20-00;  ft45  am] 
I  coos  puo-oi-ii 


Offica  of  ttia  Sacratary  of  Energy 
Advtoory  Board,  Datarmlnatlon  To 
Eatabiiah  tha  Sacratary  of  Energy 
Advlaory  Board  Taak  Force  on  tha 
Nudaar  Waapona  Production  Comptox 

Pursuant  to  section  14(a)(2](A]  of  the 
Federal  Advisory  Committee  Ad 
(FACA)  (Pub.  L  92-463).  and  in 
accordance  with  41  CFR  101-6.1029,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA). 
notice  is  hereby  given  that  the  Secretaiy 
of  Energy  Advisory  Board  (SEAB)  Task 
Force  on  the  Nudear  Weapons 
Production  Complex  has  been 
established. 

The  Task  Force  will  advise  the 
Secretary  of  Energy  on  the  future  of  the 
nudear  weapons  production  complex, 
induding  review  of  reports  on 
reconfiguring  the  weapons  complex  and 
independent  advice  on  issues  affecting 
the  future  of  the  weapons  production 
complex,  llie  latter  would  indude  the 


linkage  among  dean-up,  production,  and 
processing. 

The  membership  of  the  Task  Force 
shaU  todude  approximately  10 
mdividuals,  selected  on  the  basis  of 
their  professional  experience  and 
competence  to  areas  related  to  national 
security,  manufacturing,  technology 
management,  and  environmental 
restoration  and  waste  management 
Particular  attention  iwill  also  be  paid  to 
obtaining  a  balance  of  toterests,  potato 
of  view,  and  geography. 

The  establishment  of  die  SEAB  Task 
Force  on  the  Nudear  Weapons 
Production  Complex  has  been 
determined  necessary  and  to  the  public 
toterest  to  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law. 

The  TaslrForce  will  operate  to 
accordance  with  the  provisons  of  FACA. 
the  DOE  Organization  Act  the  GSA 
Final  Rule  on  Federal  Advisory 
Committee  Management  and  other 
directives  and  instructions  issued  to 
implementation  of  those  acto. 

Further  information  regarding  this 
advisory  committee  can  be  obtatoed 
from  Eltoor  Donnelly  (202/586-3448). 

Issued  in  Wasliington.  DC  on  September 
18,199a 

).  Robert  FkankUn. 

Deputy  Advisory  Committee  Management 
Officer. 

PR  Do&  90-22443  Filed  9-20-00;  8:45  am] 
BSJJNO  coot  MH-OI-a 


Offica  of  ttia  SacrMary  of  Enargy 
Advlaory  Board;  Datarmlnatlon  To 
EatabHah  tha  Sacratary  of  Energy 
Advlaory  Board  Taak  Forea  on  Chdian 
Radloacttva  Waato  Managamant 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L  92-463),  and  to 
accordance  widi  41  CFR  101-6.1029,  and 
following  consultation  with  the 
Committee  Management  Secretariat 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretaiy 
of  Energy  Advisory  Board  (SEAB)  Task 
Force  on  Civilian  Radioactive  Waste 
Management  has  been  established. 

The  Task  Force  will  advise  the 
Secretary  of  Energy  on  broad  strategic 
issues  related  to  dvilian  radioactive 
waste  management  The  membership  of 
the  Task  Force  shall  todude 
approximately  10  todividuals,  selected 
on  the  basis  of  their  professional 
experience  and  competence  to  areas 
related  to  radioactive  waste 
management  Particular  attention  will 
also  be  paid  to  obtaining  a  balance  of 
mterests,  potato  of  view,  and  geography. 


The  establishment  of  die  SEAB  Task 
Force  on  Civilian  Radioactive  Waste 
Management  has  been  determtoed 
necessary  and  to  die  public  toterest  to 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Tadc  Force  will 
operate  to  accordance  with  the 
provisions  of  FACA,  the  DOE 
Organization  Act  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management  and  other  directives  and 
instructions  issued  m  implementation  of 
those  acto. 

Further  infonnation  regarding  this 
advisory  committee  can  be  obtatoed 
from  Eltoor  Donnelly  (202/586-3446). 

Issued  in  Washington.  DC  on:  September 
18,199a 

|.  Robert  FkankHn, 

Deputy  Advisory  Committee  Management 
Officer. 

[ER  Do&  90-22440  Filed  0-20-00;  8:45  am] 


Office  of  tha  Oacratary  of  Energy 
Advlaory  Board;  Dalai  ndnation  To 
caiaoaan  ina  itacraiiry  ot  energy 
Advlaory  Board  Taak  Force  on  tha 
DOE  NattonalLaboratoriaa 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Ad 
(FACA)  (Pub.  L  91-463),  and  to 
accordance  widi  41  CFR  101-6.1029,  and 
following  consultation  with  the 
Committee  Management  Secretariat 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretaiy 
of  Energy  Advisory  Board  (SEAB)  Task 
Force  on  the  DOE  National  Laboratories 
has  been  established. 

The  Task  Force  will  provide  advice  to 
the  Secretary  of  Energy  on  the  research, 
development  energy,  and  national 
defense  responsibilities,  activities,  and 
operations  of  the  Department  of 
&iergy's  (DOE)  National  Laboratories 
and  the  Department's  management  of 
those  laboratories. 

The  membership  of  the  Task  Force 
shall  include  approximately  10 
todividuals,  selected  on  the  basis  of 
their  professional  experience  and 
competence  to  areas  related  to  the 
research,  development  energy,  and 
national  defense  responsibilities  of  the 
Department  Particular  attention  will 
also  be  paid  to  obtaining  a  balance  of 
toteresto,  potato  of  view,  and  geography. 

The  establishment  of  die  SEAB  Task 
Force  on  the  DOE  National  Laboratories 
has  been  determtoed  necessary  and  to 
the  public  toterest  in  connection  with 
the  performance  of  duties  hnposed  upon 
the  Department  of  Energy  by  law.  The 
Task  Force  will  operate  to  accordance 
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witk  thepravteiam  of  FACA.  the  DOE 
OfgntetiMi  Act,  the  GSA  Elnai  Rale  en 
Federal  AdwiMry  CanoMee 
ManageflMDt  anidl  other  lUrecfives  and 
instracttoae  baaed  in  iaiplemenUtkHi  of 


Fartfiar  infomMtion  regarding  tkia 
advisory  uuBMBittee  can  lie  obtained 
from  EUnor  Doandly  (202/586-3448). 


I  in  WaddDgtm,  DC  en:  SqitCTibar 

laiigoo. 
{.lobirtFkaaUn. 

D^fotyAdmmy  Committee  Manageaient 

Offkn. 

[FR  Doc  S»-22«41  FOmI  9-40-fffc  8:45  ami 


HoodpWn/Wsllande  Statement  Of 
FIndtags  for  tlM  Ctean  Coal 


Seward  Statioi^  Unit  No.  ISk 
PA 

Department  of  Eneigy  (IX%). 
Statement  of  findings. 


R  kifonnation  ooatained  in  tkis 
Statement  of  Flmfinfi  is  presented  to 
support  &e  dscisaoB  by  die  Department 
of  Energy  (D(X)  to  fund,  in  pert  mider 
the  Clean  Coal  Tedmology  Program,  a 
project  entided.  "DemoDStratoa  of 
Confined  Zone  Dispeisiaa  (CZD)  Fhie 
Gas  DesBBufiaatton  at  Rnnsj^ania 
Electric  Company.  Seward  Station 
Bofler  No.  15.  Seward  Pennsylvania." 
The  related  Fleodplain/Wctlaada 
Invotvment  Notification  was  pabliahed 
in  dM  Fedatai  KagMas,  Vol  55.  No.  152. 
Page  3212Sk  dated  Ai^ust  7.  igga  A 
Flood^Iain/Wstlands  Assessment  was 
prepared  in  accordance  witti  die 
reqaiiemenU  of  16  CFR  1022.12  (DOETs 
"Compliance  widi  Floodpiain/Wetlands 
Envireomental  Review  Reqairementsl- 
DATCS:  No  actktt  wfll  be  taken  ontfl 
October  9,yaBO. 

AODWtiirt  lUqesit  for  copies  <rf  die 
Floodplain/Wetlanda  AsiHiwrnt  can 
be  directed  to  the  Pittsber:^  Energy 
Tecfaaolegy  Center;  DepartneBt  of 
Energy.  P.Oi  Beat  IBMO^  Pittsboi^  PA 
1523&  All  csoHwais  AouM  refer  to  die 
prefect  tills. 

Dr.  Earl  Bvana.  BsvinmaeBtal  I^ofect 
ManagB;  Pittsbodh  ^eigy  Tedmology 
Center.  Dspeitaeat  of  Bwigy.  PXX  Box 
ICWta.  Pitlsbmik  PA  1S23»  H12)  802- 
STOft 


LPtoieGtl 

Tte  prapsaed  CZD  denoBstration 
project  weeM  be  perfersssd  at  the 
Peuusyieania  Bectrie  Ccaipany.  Seward 
StatiflB.  IMt  1&  Seward  Statkw 

1 12&  acses  at  aa  deeatiia  of 


1,085  feet  above  mean  sea  level  in  the 
Conemau^  River  Valley.  The  Station  is 
located  approximately  12  miles 
northwest  of  Jdmstown  in  die  Towndi^ 
of  East  Wheatfield.  Indiana  Comity, 
Penns^ania. 

The  area  sarroinufing  Seward  Station 
is  comprised  of  moontaina,  woodlands. 
hilly  terrain,  and  farm  land 
characteristic  of  the  Appelachian  Qiain. 
Kfeasurable  precipitatioa  occurs  on  an 
avoage  ^02  days  a  yeer,  and  amoonts 
to  an  annual  average  «rf  aiqnoximately 
45  inches.  The  Stati(m  ia  on  relativdy 
flat  terrain  within  die  Coneman^  River 
Valley  adjacent  to  the  Laurel  and 
Chestaiut  Ridges.  Populated  areas 
consist  of  farms,  crosNoad  viHages,  and 
sio^  family  dwellings. 

n.  Proposed  Action 

The  pnqiosed  i»o|ect  is  intended  to 
demonstrate  that  CZD  techndogy  can 
provide  a  cost-efiiective  approach  for  the 
reduction  of  sulfur  dioxide  (SQt) 
emissions  from  coal-fired  bf^ers.  The 
demonstration  would  be  conducted  cm 
the  largest  of  Seward  Station's  three 
boilers,  a  137  megawatt  coal-fired  boiler, 
Unit  15.  The  CZD  project  wonld  involve 
the  introducton  of  a  Ihie  shny  into  the 
center  of  one  of  Unit  IS's  two  paralld 
flue  gas  ducts,  between  the  first  and 
second  stage  of  the  particnlate  removal 
equi|»nent  After  the  lime  shirTy  is 
introduced,  it  would  chemically  react 
with  SOk  to  form  reaction  prothwts. 
These  subsequently  would  be  removed 
along  with  fly  ash  by  the  second  stage 
particulate  removal  equiiHnent  The 
reaction  ivodocts  and  fly  ask  would  be 
disposed  of  a  sobd  waste  along  with 
bottom  ash  into  a  permitted  oflhite 
disposal  facility  in  aooordance  with  the 
existing  practice. 

Most  project  construction  wonld 
involve  die  installation  of  lime  shury 
handling  and  contrtrf  eqaipaient  inside 
the  existing  bofldings  at  the  Station.  The 
only  construction  that  would  occur 
external  to  Unit  15,  and  could  therefore 
affect  floodplain  valves,  would  be  the 
repleoeraent  of  one  the  two  existing  flue 
gas  ducts  with  a  new  U-shaped  duct  thet 
would  be  used  for  the  injection  of  the 
lime  slurry.  This  duct.  iintaHed  32  feet 
above  ground  level  would  be  sopported 
by  ten  14-indi  wide  sted  cohmms.  Each 
of  diese  would  be  andioied  to  a  3-foot 
by  3-f6ot  concrete  foundation,  flash  with 
ground  level. 

nL  Flood  tasmaooe  Madly 

A  "Flood  Insurance  Stwly  (FIS). 
Township  of  East  Wheelfidd. 
Pennsylvania,  kidiana  Coo^.  October 
31. 188S  (ftelfaninaryr  was  perfasmed 
for  the  Federal  Emefgency  Management 
Ajsncy  by  die  UA  Army  corps  of 


Engineers.  The  FIS  provides  lOO-year 
flood  elevations  and  delineadtms  df  the 
100-  and  SOO-year  floodidain  boundaries 
and  lOO-year  floodway  to  assist  in 
develc^ing  flood^in  management 
measures. 

Seward  Station  is  located  within  an 
area  designated  as  the  lOO-year 
floodplain.  This  lOO-year  floodfriain  is 
divided  into  a  floodway  and  a  floodway 
fringe. 

The  floodway  is  the  channd  of  the 
stream,  plus  any  adjacent  floodplain 
areas,  that  must  be  kept  free  from 
encroachment  so  that  the  lOIKyeer  flood 
can  be  carried  without  sabstantf  al 
increases  in  flood  heights.  Minimum 
federal  standards  Ifanit  these  increases 
to  XJO  feet  or  less,  provided  that 
hazardous  velocities  are  not  prodooed. 

The  area  betwreen  the  floodway  and 
the  lOO-year  floodplain  boundaries  is 
termed  die  floodway  fringe.  The 
floodway  fringe  encompasses  the 
pwtion  of  the  flooi^dain  thet  coold  be 
completely  obstructed  withoot 
increasing  the  water  surface  elevation  <rf 
the  lOO-year  floodp4ain  by  more  than  the 
1.0-foot  minimum  federal  standard  at 
any  point. 

IV.  Floodpiain/Wetlands  Impacts 

The  DC^  is  making  die  presoa^ition 
that  the  installation  of  the  ten  steel 
columns  and  their  foundations  would  be 
within  the  floodway  fringe  of  the  100- 
year  floodplain  as  defined  by  the  EIS. 

Impacts  of  Construction 

As  previously  noted,  the  only 
construction  that  could  affect  die 
floodplain  values  would  be  the 
installation  of  ten.  14  inch  wide,  steel 
columns  sumiorted  at  grade  by  concrete 
foundations  in  the  floodway  fringe. 

The  data  in  the  FIS  indicate  that  the 
lOO-year  floo<^lain  surface  elevation 
ranges  at  the  Seward  Station  from  1094^4 
to  10e7i>  feet  National  Geodetic  Vertical 
Datum  (NGVD).  The  ground  surface 
elevation  where  die  cohmms  and 
fonndatim  would  be  installed  is 
approximately  1085  feet  NGVD.  The 
construction  area  would  be  11  Ji  feet 
below  the  lOO^rear  water  sorfaoe 
elevation. 

The  new  flue  gas  duct,  supported  by 
die  columns  32  ffeet  above  ground  levd, 
woidd  be  above  die  100-yeer  water 
surface  elevation,  and  therefore  not  in 
the  lOO-year  fkxxi^piain. 

The  concrete  foundations  would  be  et 
gromMi  elevation  and  wonld  not  cause 
any  impact 

The  sted  cohmms  would  obstrnct  a 
cross-sectional  flow  arae  of  aboot  134  . 
square  feet  (approximatdy  04  percent 
to  0.7  pweent  of  the  csosa  ssctional  wee 


of  die  floodway  ttngei;  this  would  be  a 
inluurTedaClion  In  fne  oross-' sectional 
area  "of  die  floodway  ttnge  iroere  water 
velodfies  wodid  be  mudi  lower  <faan^ 
the  floodway.  ^3dB  adnor  reduction 
would  ^SsdSK  the  iiapaOt  of  the  pi  oject  %e  e 
small  change  in  tiess-eecOond  flew 
area. 

In  addBfion,  fiienein^^ding  woidd 
provide  a  protective  barrier  against 
floating  ddsris  -wM  "die  potential  to 
impinge  against  flie  columns  during  a 
lOO-year  flood  event. 

The  foundations  and  columns  would 
not  be  constructed  in  or  near  wedands, 
and  flius  would  have  no  effect  en 
wetlands. 

Impact  oft^eirtHon 

In  the  event  of  e  flood,  iruoks  and  tail 
cars  would  be  moved  to  hi^er  jraund 
out  of  the  areas  of  flooding.  All  other 
activities  associated  with  the  operation 
of  the  CZD  fteject  would  be  conducted 
with  existing  Station  equipment,  both 
inside  and  ootaide  existing  buildings. 
The  operation  of  the  CZD  Project  would 
have  «e  effect  on  the  lOO-year 
floodplain. 

V.  Cousideratioe'ef  AStemetives 

The  Clean  Coel  Technology  ICCI? 
Program  has  developed  a  three-leval 
strategy  for  complying  with  the  National 
Environmental  Policy  Act  (NEPA)  (hat  is 
consistent  with  the  President's  Council 
on  Environmental  Quality  for 
regulations  implementing  NEPA  «nd  flie 
DOE  Guidelines  far  compliance  with 
NEPA.  The  strategy  includes  the 
consideration  of  programmatic  and 
projeottspecific  enidromnental  impacts 
duiiog  andeubaequent  to  (he  project 
selection  process. 

As  die  first  lewiL  DOE  published  and 
pubUcly  dlMribnted  a  Programmatic 
Environmental  Impact  Statement  [E^ 
for  the  Qean  Coal  Technology 
Demonstsafion  iVqgram  IDOE/EIS-0148) 
in  November  of  1989.  The  Programmatic 
EIS  assessed  the  inspects  of  all 
tadhndlo^es  being  demonstrated  omder 
the  XXrr  Program.  As  a  second  level, 
prior  to  project  selection,  DOEprepaxed 
a  confidential  project-specific  analysis 
for  internal  DOE  use  in  the  decision- 
making procesa  The  third  levd  is 
represented  .by  the  pr^asation  of  a 
project-spedfic  NEPA  document 

NoAditm 

The  no  action  alternative  was 
considered  throe^ontaHNl^A 
strategy  levds  noted  Wbove. 

Delayed  Action 

Odaying  Ihe  inetaSetion  and 
operation^  the  psopesed  ps^eet  ssoiid 
retard  die  coiaaiefcid  appfication'Of  the 


techneleBy^etiiersltflltaeB,  esBdMsmt 
be  coadstent  wah<heediedule<rf_ 
desiendratiens  •defined  %  4fae  C3CT 
Program,  and  would  aalvoaiilbiita  to 
the  noooBfii^fislBneHtiof  the  1%egrsia 
objectives. 

Alternative  SHet 

Alternatiac  dtes  1o  tin  fnopeaed  eMe 
wese  ^aasidared  eriftin  4ie  eoope  nf  Ae 
confideBhaaLfre<sdectiflB.  andysis 
pesfoemod  hy  ihe  DOB  prtar  te  the 
selectisB  af  4hispiia^eat  Therefore, 
considecatian  of  akainetisc  sites  haM 
been  laddsesBed  and  enminatBd  flam 
further  ««iMiil*niiiaM- 

AltemOtive  Technologies 

Other  technekg^es  that  oouU  be 
demoastroted  under  the  CCT  Pra^am 
were  also  fully  assessed  hy  the  DOE  in 
the  confid«itid.  pre-sdectiao.  Analysis. 
Therefore,  altecnative  technologies  need 
not  reoeiwe  further  crauidecation. 

IV.  oeteruiiualion 

As  a  seadt  of  this  review  of 
dtematiwes  andevaluatioas  of  the 
environmentd  impacts,  DOE  has 
determined  that  there  is  no  practicd 
altema^ve  to  locatiig  te  3-foot  by  3- 
foot  concrete  foundations  and  die 
supporting  ated  cdhimns  In  die 
floodway  fringe.  AH  actJons  will  be  in 
conformity  with  local  floodplain 
protection  standards  and  the 
requirements  of  the  Pennsylvania 
Department  of  Environmentd  Resources 
and  the  U.5.  Army  Coii>s  of  Engineers 
pertaining  to  floodplains. 

Issued  at  Washington,  DC  this  12fh  day  d 
September  1990. 
KOchad  R-McHwradi. 
Principal  DeputyAuwtaatSacntaiy.  FoaaO 
Energy. 

[FR  Dm:.  A>-2SM4FIled9-20-«0;  845  taa\ 
sajJNO  coot  SMo-oi-a 


Fadard  Snaigy  Rigulatory 
CommlMlon 

[ProlsotWea.  5-021,  et  sU 

Hydradartrlc  AiyUoaMoaa  Montana 
Power  Cou,  at  jL;  AppBcafkHMFIIad 
WItb  tta^ommiadon 

Take  nOtioe  ^Mt  tin  fdlew^ 
hydroelectric  amilicatiens  heve  been 
filed  with  the  Commission  and  are 
available  for  pttblic  tnspecti<«: 

1  a.  Type  efappkotttimvViA  and 
WildUfe  KItigatien  ftei. 

b.  Pn^eot  no.;  vm,  ^4Sil,  and 

■c.  cue /SSsdl' ^na  22, 188D. 

d..il|ffdi'iwnf  MhBIsm  flewer 
Compaof. 

e.  Name  afprajaattSesr  Hydsedaoliic 
Preieot 


TUt 


I  Xmtf anriaJgasAMMt  i 
die  FladieadiKiaarifdvari 
FladMdiidBB.iBJ 
Counties,  mat 

g.  Filed  pursuant  to:  Federd  1 
Act  IB  U.S.C.  791(a}-a25(r). 

h.  Applicant  contacts: 
Mr.  Nidiolas  W.  Pels.  Covington  and 

Burling,  12B1  TennsyWanla  Avenua. 

NW..  Washington.  DC  20041, 1209 

662-588B 
Mr.  Robert  T.  O'Laarjc  Montana  iPewar 

Company.  40  East  flnadway.  Bella. 

Mr  80791,  {mSI  y2»<M2L 

i.  FERCxvntuvt  PatridL  K.  Mui^aij, 
(202)  357-0688. 

j.  Comment  xiate:  November  13, 18B0. 

k.  DeeariptioD  ofprqjecL-To  compijf 
with  articles  45,  48,  and  47  of  (he  ficanse. 
Montana  Power  Company  (licensee} 
proposes  the  following  measures  fn  the 
benefit  of  the  fishery  resources  tff  (he 
project  area:  {!)  Modify  die  jnimmnm 
flow  releases  from  (he  Flathead  Ldce 
Dam  and  &e  operating  water  levels -of 
Flathead  Lake;  (2)  pm  tat  a  new  £sh 
hatchery  to  supply  ff^  to  &e  lower 
Flathead  River  and  pay  to  upgrade  the 
fish  hatchery  at  Crasten.  JIT,  or  ethar 
Flathead  Lake  fisheries  maaagprnant 
objectiwea;  -(90  jiay  for  construction  af  a 
fish^omen  diop  ar  other  £shaiy 
enhanceoMntmeasMrea;  and -(4)  make 
annud^ynwnts  for  hatchery  opesodoa 
and  maintenance,  habitat  enhanoeaiont 
momteeing,  nnd  ether  measiisas  The 
licensee  dso  proposes  the  JdloMdng 
measutes  ier  (he  benefit  -of  wildlife 
reseunes:  ;{1)  Ay  for  the  punshase  of  ((p 
to  8.286  aesas  of  lands  to  be  used  ior 
wildlife  habitat  maa^emeat  (^  pfty  ior 
the'dewekvBHnt  of  a  varied  of  wildlife 
enhanceswat  maasures:  and  {i)  make 
aiumd  paymeats  for  (he  managemnnt 
and  monitoring  af^oqaisad  wildhfe 
haUtd  iands.  Further,  the  iioeasee 
proposes  to  contact  the  installation  dF 
erosion  «ented  measures  aloi^  edaoted 
sectimu  of -the  ooi^ahose  of  FUthead 
Ldce. 

1.  Tins  netiae  dae  ooBsists  ^  the 
following  etandasd  pme^sfktt:  B,  C 
andD2. 

2  a.  Typef^apf^iaatiem:  ^sneiiiment 
of  License. 

b.  Project  no.:  1121-019. 

c.  Dote  ^7e&  )dy  BO,  not. 

d.  Applicant  Pac^cOas  endSedric 
Company. 

e.  Nameafproject^aXiiB  Credc 

f.  locot/on: 'Macumber'Reservoir.  en 
North  IkitkfiMtle -Creek  in  Tehama 
County.  CA. 

g.  Filed  pursuant  io:  Section  2iiW  ol 
dieFedenlPower  Act  16  LLSilJi7(b|). 

1l  ^gpticamt  eentoBt 
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Luther  M.  Dow.  Pacific  Gas  and  Electric 
Company,  Hydro  Generation 
Department.  245  Mariiet  Street— Rm 
518.  San  Francisco.  CA  M106.  (415) 
973-5310. 

L  FERC  contact  Robert  H.  Grieve 
(202)  357-0055. 

L  Comment  date:  October  29, 1990. 
Deacriptjon  of  project-  Licensee 
proposes  to  repair  an  existing  benn. 
which  will  permanently  isolate  the 
southwestern  cove  of  Macumber 
Reservoir  from  inflow. 

L  Parpoae  of  project-  To  isolate  cove 
from  lea](ing,  to  maintain  higher 
reservoir  level  for  protection  of  fish 
resources  and  recreation  values. 

m.  Tliis  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
andD2. 

3a.  Type  of  application:  Non-Project 
Use  of  Project  Lands. 

b.  Project  no:  2232-24B. 

c  Date  filed  August  9, 1990. 

d.  Applicant  Duke  Power  Company. 

e.  Name  of  project  Catawba- Wateree. 
t  Location:  Lake  Norman.  Iredell 

County,  North  Carolina. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  John  E. 
Lansche,  Associate  General  Council 
Duke  Power  Company,  P.O.  Box  33189, 
Chariotte,  NC  28242,  (206)  383-2471. 

L  FERC  contact  Dan  Hayes,  (202) 
357-067a 

L  Comment  date:  October  15. 1990. 
Description  of  project  Duke  Power 
Company.  Ucensee  for  the  Catawba- 
Wateree  Project  requests  Commission 
approval  to  lease  project  lands  to  Lake 
Norman  Cruises,  In&  for  development  of 
a  commercial  marina.  The  parcel  to  be 
leased  consists  of  approximately  1.8 
acres  within  the  project  boundary  of  the 
Cowans  Ford  development  The 
proposed  development  is  adjacent  to  the 
McCrary  Creek  Access  Ares  and  Pier 
Marina.  The  marina  is  proposed  to 
provide  dodcs  and  appurtenances  for 
two  large  boats  (60-(-  feet),  to  be  used  to 
conduct  recreational  cruises  on  Lake 
Norman.  Multiple  smaller  docks  will 
also  be  provided. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  E  C. 
andD2. 

4a.  Type  of  aj^Ucation:  Amendment 
to  Conduit  Exemption. 

b.  Project  no:  6801-003. 

c.  Date  filed:  May  11. 199a 

d.  Applicant  Farmers  Irrigation 
District 

e.  Name  of  project  FID  Project  No.  3. 
i  Location:  Low  Line  Ditch.  Hood 

River  County,  Oregon. 

g.  Filed  pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C  817(b). 


h.  Applicant  contact  Paul  Randall 
Manager,  Farmers  Irrigation  District 
1985  County  Club  Road.  Hood  River.  OR 
97031.  (503)  386-3115. 

L  FERC  contact  Robert  Grieve.  (202) 
357-0655. 

j.  Comment  date:  November  5. 1990. 

k.  Description  or  project  Existing 
facilities  included:  (1)  A  diversion 
structure  in  Low  Line  Ditch:  (2)  a  21,000- 
foot-long  penstock;  (3)  a  power  plant 
with  installed  capacity  of  1.800  kW:  and 
(4)  ah  underground  transmission  line, 
8,100  feet  long.  Applicant  proposes  to 
divert  up  to  25  cfs  of  additional  water  at 
three  additional  existing  irrigation 
diversions  into  existing  canals  and 
pipelines  for  operation  of  the  project 
The  three  diversions  are  located  on 
Cabin  Creek.  Gate  Creek,  and  North 
Foric  Green  Point  Creek. 

L  Purpose  of  project  To  provide 
additional  water  to  an  existing 
hydroelectric  project  that  does  not  have 
sufficient  water  to  operate  at  installed 
capacity. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  D3b. 

5  a.  Type  of  filing:  Amendment  to  the 
Pending  Application  for  Minor  License. 

b.  Project  no.:  8445-002. 

a  Date  filed:  June  13, 1990.  (Original 
license  application  filed  November  17. 
1986). 

d.  Applicant  Jerry  B.  Buckley. 

e.  Name  of  project  Blue  Hill  Project 
i  Location:  Occupies  lands  in  the 

Arapaho  National  Forest  on  the  West 
Fori(  Clear  Creek  Near  the  Town 
Empire,  in  Clear  Creek  County. 
Colorado. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  contact  Jerry  B.  Buckley. 
P.O.  Box  609.  Georgetown.  CO  80444, 
(303)  5e»-3201. 

Hiilip  A.  Harris.  High  Country 
Engineering.  Inc.  118  W.  6th  Street 
Suite  205.  Glenwood  Springs.  CO 
81601.  (303)  045-8676. 
i.  FERC  contact  Hector  M.  Perez. 
(202)  357-0647. 

j.  Comment  date:  October  28. 199a 
(The  deadline  for  filing  competing 
applications  was  November  6, 1987,  as 
stated  in  the  original  notice  of  the 
application  issued  on  September  3, 
1987.) 

k.  Description  of  project  The 
pro{K)sed  run-of-river  project  as 
modified  by  tins  amendment  would 
consist  of:  (1)  An  existing  15-foot-high 
and  about  45-foot-long  earthfill  and  rock 
dam:  (2)  an  existing  36-inch-diameter 
intake  pipe  at  the  dam:  (3)  a  new  24- 
inch-diameter.  1.600-foot-long  steel 
penstock:  (4)  a  new  18-foot-long  by  18- 


foot-wide  concrete  powerhouse  with  a 
220  kW  turbine/generator  unit  (5)  a  new 
50-foot-long  open  channel  tailrace;  (6)  a 
new  25-kV,  400-foot-long  transmission 
line  connecting  the  project  to  an  existing 
Public  Service  Company  of  Colorado 
line:  (7)  a  new  access  road  bom 
Highway  40;  and  other  appurtenances. 
The  Applicant  estimates  an  average 
annual  generation  of  667,666  kWh. 

L  Purpose  of  the  project  Applicant 
intents  to  sell  the  power  generated  by 
the  proposed  facility  to  the  Public 
Service  Company  of  Colorado. 

m.  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B, 
andC. 

6  a.  Type  of  application:  Surrender  of 
License. 

b.  Project  no.:  8798-007. 

c.  Date  filed:  June  25. 1990. 

d.  Applicant  Rivers  Electric 
Company,  Inc. 

e.  Name  of  project  Lower  Walden 
Project 

f.  Location:  On  the  Wallkill  River. 
Orange  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  S9  791  (a)-825(r). 

h.  Applicant  contact  Mr.  Charles 
Pepe,  P.O.  Box  707,  Alpine,  NJ  07620, 
(201)768-4040. 

L  FERC  contact  Michael  Dees  (202) 
357-0607. 

j.  Comment  date:  October  12, 1990. 

k.  Description  of  Project  On  July  30, 
1986.  a  license  was  issued  to  Rivers 
Electric  Company,  Inc.  to  construct 
operate,  and  maintain  the  Lower 
Walden  Project  No.  8798.  On  May  20, 
1988,  the  deadline  to  start  construction 
was  extended  to  July  30.  lOOa  and  has 
now  expired.  The  project  would  consist 
of:  (a)  A  9-foot-hi^  350-foot-long 
concrete  gravity  dam  with  2  feet  of 
flashboards,  owned  by  the  Village  of 
Walden;  (b)  a  reservior  with  a  surface 
area  of  10  acres  and  negligible  storage 
capacity  with  a  water  surface  elevation 
of  280  feet  msl  (c)  a  powerhouse  at  the 
base  of  the  dam  containing  a  generating 
unit  with  a  rated  capacity  of  750-kW;  (d) 
the  0.48-kV  generator  leads;  (e)  the  0.48/ 
4.8-kV,  800-kVA  step-up  transformer  (f) 
the  3.000-foot-long  service  drop:  and  (g) 
appurtenant  facilities. 

1.  This  notice  also  consists  of  the ' 
following  standard  paragraphs:  B.  C  and 
D2. 

7  a.  Type  of  application:  Surrender  of 
License, 
b.  Project  No.:  8968-007. 
c  Date  filed:  May  11, 1990. 

d.  Applicant  Rivers  Electric 
Company,  Inc. 

e.  Name  of  project  Woodstock  Dam. 

f.  Location:  On  the  CatskiU  Creek  in 
Greene  County,  New  Yoric 


f  \W.  S5,  9i».  1M  /  Miay,  Septanber  21. 


g- 
Aet  mVSIC.7m{t/i  iWBW. 

h.  Applicant  oojttaotVk.  Charies 
Pepe.  ViO.  BexVIT.  Al^ie.19«?B>0, 
(201)-PMi9. 

L  rEffl<  DBiilDCCrTniobeM  uees  *|aBI^ 
35T-<080f. 

j.  Comment  date:  Otitdbet  TZ.  'RSa 

k.  Description  tf  project  On  May  28, 
1986.  a  license  was  issued  to  IQvers 
Electric  Company.  Inc.  4o  xxmstruct 
operate  "and  maintBin  nie  ^VoooStock 
Dam  Pruject  No.  V90B.  OnMardbXS, 
1988,  the  deadline  to  start  construCGon 
was«j(tBiMlei4e  liay27,llBa  and  kas 
now  expired.  The  project  would  consist 
ot  (a)  The  Woetetodk  Dam.  wbioh  has 
an  overall  length -of  apposstteatei 
feet  and«  hd^  af  42  {eet  ^  a 
reservoir  with  a  surface  area  of  15i 
at  splttaay  oraet^evatisa  saiset 
m.s.l:  (c)  die  two-foot-high  flashfaoanls 
whioh  inffl  increase  the  seeerwoir  susiBaB 
area  ts  IB  aorss  ^  BQifMe  aleMtiaa  S2 
m.sJ4 1(4  ^he  ftwo  S4ecft<diameitt.  JO- 
f oot-long  penstocks:  4e^  the  installatkiB 
of  thfee  275-kW.gennflliag  units  ia  .a 
new  powerhouse,  tfaerefay  oooAsSningia 
total  iTftalUJ  gBnesatiiig'Gapacity  flf  (825 
kW:  IQ  Ihe  IMS^V  <eMrater  lewb:  4il 
the  0.48/7.e4-kV.  l,00tikVA  twiisiiMiiwi. 
(h)  the:S»^aat4eni  seiwioe  drop:  aodti) 
appurtenant  facilities. 

I  Ibis  notioe  also  «DBSiilS'«f  4m 
following  staadard  yarapeiriM:  fl.  C 
andOZ.  11 

84.  Type-dfnffUo€ition:do!a6aA 
Exemption, 
b.  Pn^t  No.:  9M3-001. 
c  Date  filed:  0<AdbetU,f9m. 

d.  Appiicaitt  Rim  View  Trout 
Company,  Inc. 

e.  Name  of  project  Rim  View 
Hydroelectric  Project 

f.  Locatiow'Oa  Rim  Viei/e  fish 
hatdhery  f aciitt  j,  in  Gooding  County, 
Idaho. 

g.  Filed  pursuanttorSeC&an  408  xit  die 
Energy  Security  Act  0(1980  (16  U.S.C 
2705  and  2708,  as  amended). 

h.  AppReanteontttct  Mr.  Vernon 
Ravenscroft  Consulting  Associates,  Inc.. 
1843  Broadway  Avenue,  suite  Mffi,  Boise, 
ID  83706,  TelqJkone:^aDS)  SS7-2SPe. 

L  fSRC  contact  ii/lt.  WilHam  Rey- 
Haitisen.  \KZ\  BST-OBiS. 

j.  Comment  date:  October  ZS.  1990. 

k.  Description  ofproject  Tne 
proposed  jMOJeCt  woind  consist  or  (IJ 
Two'54^iiidHSameteT,  no-foot^eug 
penstocks  from-ffae-extefing  hetdiei/s 
iiftuR  BBO  oirelow  lacRUOes. 
respeOtavny:  endfZ)  two  powBraouses 
containing  a  siqgle  generating  unit1%e 
combined  capacity  of  ^le  units  woiM  be 
525  kW  with  an  average 'anniel-eBeqgr 
prednOtieB  ^41DeOtOeOlcWh. 


LIUsMi 
following  Slan 
B.a 


Ui 


9  a.  Typcxf^appSctXtiowiKBOf 


(L  np^noonv  GFOOubnor  BteoiF^^ 
Motive. 

e.  NoBtB  ofprvjeiA.  Oncaldllyvio 
Project 

f.  LoeerfifenrOn  M«ddy<3re«^  near 
AldersoB.  d  eoiAulei  Oeuiity,  West 
Vir^a. 

g.  Filed  pursaaBt1o:¥e&enA^Povnt 
Act  16  U.S.C  791(aj)-«e8tr)- 

h.  Apt^aaift<eontat±yb.f^ytaoniVf. 
Tuckvriller,  Rt  2.  Box  322.  Lewlsbe^g. 
WV  24901,  <SM)  «45-ZBBL 

L  FERC  contaotyfkimtA  Dees^aoZ] 
357-0807. 

j.  Comment  dkile:Ootidier31.:noa 

k.  Description  of  project  Greenbite 
Electro-Motive  has  ap^ed  4or  Itoensbig 
for  the  Kincaid  HjFdn  Rn^eot  to  be 
located -cm  Muddy  Greek  near  AidereoB. 
West  Virginia.  Thei>wyosedpi^eBt4s 
located  en  tin  former  vite^  flie 
Rockstool  Mill. 

l^ie  appMoant  proposes  te  reoenstraot 
the  dam  at  ^  eri^nd  sMe  and  height 
The  proposed  dam  ceasists  effl)  An 
existing  gauge  weirw^d(ft<is  88  feet  long 
and  5  feet  wide,  (2)  six  proposed  widket 
gates,  6  feet  by  S  feet  to  %e  located 
above  the  concrete  ^ase,^  twe 
proposed  6  foot  byBfeelgtftes  to  be 

locatodiat9hed^  abakBBritaad  K)a 
pnposedS^iet  by  Xtieatlsashradc 
located  upstream  of  <he  oaataSl^tas.  A 
IS-Ulowatt  ^kW)  ladofAan  generator, 
driven 'by  a -titfbine.  woidd  be  located  ^ 
the  proposed  dam.  A  proposed  ctedl 
reinforced  concrete  peweihaaBe  woidd 
have  a  230- voh,  Sin^e  pfaese,  70-kW 
induction  generator  d^Wesby  a  lOMip 
denUe  csossflow  luibfaie  and  a  ZB  yeU. 
single  phase,  65-k W  jadbotian  geiiaralBr 
dri«enby«98aq>JCafdBntnlfaine.  Ike 
proposed  pm)eat  would  alse  Inohide  a 
22B/7JUK^vrit,  atagJa  phase  tranrfomiBr 
witha  vmpeeity  of  JOOiBiiovidtaBips  aad 
a  7.206  ndt  transmisaixm  line  14)56  fiset 
long. 

At  aJ>ydnadici»ad<rf28i8iiBet.aiida 
hydraulic  lO^actty  of  388  adiic  feet  per 
seoead,  the  ISOJdy  hydnipewar  pjaat  - 
would  go"**"**  q|HMir.iiiii«*iiljr  nrn,aan 

kW-hours  per  year.  The  poaaar  araoM  be 
sold  to  the  West  VirgiBiaSBwer 
Compaaf. 

1.  This  BotioB  abo  caaaiBlBirfSfaa 
foUoadng  at— ftasJipwtagnFhs;  AS,  JM. 
aCaadOL 

10  a.  Type  t^^^/pliaitSeKVIiam 
Uoenae. 

b.  freject  no.:  10BW-WB. 

clMe  ^Ihd!:  October  n.  Its. 


Inc. 
e.  Name  i 

die 

AuSable  and  Chesterfield.  Countiastaf 

Clinton  iaifsssir.NearHetk. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  ||tB)M-8ZIM. 

h.  Applicantaentu.  I  Mi.  tAaa  Abbdi 
HoUand.  Pia.SaK<«iaJteae«4ttB.Mr 
12044.  (518)  834-0806. 

1  i^XCcMrtaoerGhMlas  T.Aaahe 
(tag),  (202)  357-0811. 

j.iQHaBBiit  dblrOtotober  at  IflSa 

k.  Descriptita-^pmifatM:  lk» 
proposed  aon-af  At  fntftrtt  meaki 
consist  of:  (1)  A  rehabilitated  8-foot- 
iMgh.  am  fast  hmgltimhaMaibaveifloi 
type  dam  hasini  a  mwrjairfosoad 
concrete  Jataka  atmohne;  ;(2)  a  i 
havisg  a  sgrface  area  af  ahotft  4.3  \ 
and  a  storage  capadtyof  steuilf  i 
feet  at  spillway  i 
USGS;  (3)  a  new  und 


containing] 

unit  (4)xaBw  1fl0^ioet^ka« 

undaipBaBd<aliiann;4^<a  disrt-AAMr 

trauBiiHsalua  Mae;  snaffl  i 

fadliliBB. 


annual]^ 

kWLftc#otpaiia  waaMfceaoUtoa 
public adky.  The  danis  iisauiit|rAB 
Vfll^e  of  i^aeseviMe.  NewTok. 

1.  TUsiaotiae  aiaaoanaiSlB  of  the 
fofloartng  atandHiri  paragraphs:  Ag.  At. 
aCaadiDL 

11  a.  Type  of  e^jpffBOlrenrOendBlt 
ExempBoB. 
b.  PreieotNo.:  10089-001. 
c  Date  filed:  July  30, 1990. 

d.  AppiioaittjKiDes  B.  AdUns. 

e.  Name  dfpnjeet  Eena  Greek  Itaodi 
Hydi  upowei 

f.  Locotton:  On  an  eiiisujig  (uverSiuu 
of  water  from  Eena  OeiAc  te  VeBey 
County,  Iddho.  Towndfa^'SB'N.,  Ranged 
E.,B.M. 

g.  Filed  pareuaat  to:  Secfioa  Jt  of  <he 
Federal  Power  Act  16  U.S.C  823(a). 

h.  Applicant  ooata(±  Mr.  SidMHl  K 
Linville,  Attoraqr  atlLaw,  fSi.MoK.Wi, 
Emmett,  ID488X7,  (a08)«85-ZM8. 

L  FERC  contact  Mr.  James  HuHtar. 
(20Z)%7-e8CS. 

j.  Coamnnf  dbte.-  Ootobera.  mO. 

k.  Desariptiatnifpmjeot  Ihe-eidslBg 
project  consists  of:  (1)  A  connectiaBtea 
10-indt'diaaHrtef  water  supply  p^eTaie; 

(2)  a  16-foot-wade,  264aat4aag 
poweifaoase<ooatainiag«'geaeMdng'uaiit 
rated  at  45  KW  aadpiodacingaa 
avenqe  aamnl  oatpat  «f  M  MWH;  and 

(3)  a  tailrace  conueiiflag  to  ptpoBaes 
direothig  water  to  dossastic  Ifffigaliaa. 
and  stodc  watering  uses. 
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L  Purpose  of  project  All  power 
generated  is  consumed  by  the  lodge  and 
related  buildings  on  the  ranch. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
andDSb. 

12  a.  Type  of  filing:  Preliminary 
Permit 

b.  Project  No.:  10957-000. 

c  Date  filed:  June  14. 1990. 

<L  Applicant:  Baldwin  Hydro 
Corporation. 

e.  Name  of  project  Twentymile  Creek 
Hydro  Project 

f.  Location:  On  Twentymile  Creek,  a 
tributary  to  the  South  Fork  of 
Qearwater  River,  in  Idaho  County. 
Idaho. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  tS  791(a)-825(r). 

h.  Applicant  contact  Daniel  A. 
Baldwin.  P.O.  Box  211.  Elk  Gty.  Idaho 
83525.  (206)  6*2-2382. 

L  Commission  contact  Nanzo  T. 
Coley,  (202)  357-0840. 

j.  Comment  date:  November  23. 1990. 

k.  Description  of  project  The 
proposed,project  would  be  located 
within  the  Nez  Perce  National  Forest 
Hie  proposed  project  would  consist  of: 
(1)  A  proposed  10-foot-high  diversion 
danu  (2)  two  proposed  28-inch-diameter, 
12.06&-foot-long  penstocks;  (3)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  rated 
capacity  of  2.067  kW;  (4)  a  proposed  250- 
foot-long.  34-kVA  transmission  line;  and 
(5)  appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  ia657.000  kWh.  The  applicant 
estimates  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
at  $50,000. 

L  Purpose  of  project  Power  produced 
at  the  project  would  be  sold  to  the 
Washington  Water  Power  Company  or 
tiie  Pacific  Power  and  Light  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  Aia  B.  C.  and  D2. 

13  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  no.:  10958-000. 

c.  Date  filed:  June  18. 19ga 

d  Applicant  Lake  at  Las  Vegas  Joint 
Venture. 

e.  Name  of  project  Las  Vegas  Wash. 

f.  Location:  On  Las  Vegas  Wash,  in 
Clark  County,  Nevada  Township  21 S 
Range  63  E. 

g.  Filed  pursuant  to:  Federal  Power 
Act  18  U.S.a  791(a)— 825(r). 

h.  Applicant  contact  Mt.  Alton  E. 
Jones.  Lake  at  Las  Vegas.  1050  East 
Flam^igo  Road.  Suite  137.  Las  Vegas. 
NV  89119.  (702)  735-1919. 

L  FERC  contact  Michael  Spencer  at 
(202)  357-0646. 


j.  Comment  date:  November  29. 1990. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1) 
An  existing  14-foot-high  bypass 
diversion  and  intake;  (2)  two  existing  84- 
inch-diameter,  10,700-foot-long  bypass 
pipelines;  (3)  a  powertiouse  containing 
one  generating  imit  with  a  capacity  of 
2.780  kW  and  an  estimated  average 
annual  generation  of  11.8  GWh;  and  (4) 
a  2-mile-Iong  transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $30,000. 

L  Purpose  of  project  Project  power 
would  be  sold. 

m.  This  notice  also  consiste  of  the 
foUowing  standard  paragraphs;  A5.  A7. 
A9.  Aia  B.  C  and  D2. 

14  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  no.:  10967-000. 

c  Date  filed:  July  3. 1990. 

d.  Applicant  Washington  Hydro 
Development  Company. 

e.  Name  of  project  Cumberland  Creek 
Water  Power  Project 

f.  Location:  On  Cumberland  Creek,  a 
tributary  of  the  Skagit  Rive^,  near  the 
town  of  Sedro  WooUey  in  Skagit  County 
Washington.  T35N  R6E.  Williamette 
Meridian. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  contact 
Bill  E.  Covin.  Hydro  West  Group,  Inc.. 

1422-130th  Avenue  NE.,  Bellevue.  WA 

98005.  (206)  455-0234 
Frank  Frisk.  Jr..  Attorney  at  Law,  1054 

31st  St  NW..  Washington.  DC  20007, 

(202)  342-5267 
Lon  Covin.  Hydro  West  Group,  Inc..  1422 

130th  Avenue  NE..  Bellevue.  WA 

98005.  (206)  455-0234. 

i.  FERC  contact  Ms.  Deborah  Frazier- 
Stiitely  (202)  357-0842. 

j.  Comment  date:  November  23, 1990. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1)  A 
13-foot-hi^.  80-foot-long  diversion  dam 
with  a  crest  elevation  at  1.960  feet  msl; 
(2)  a  25  foot  by  10  foot  concrete  intake 
structure  consisting  of  fish  screens, 
gates,  and  trash  racks;  (3)  a  3d-inch- 
diameter.  7,500-foot-long  penstock;  (4)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  9.300  kW,  producing  an 
estimated  annual  energy  output  of. 
34,500,00  kWh;  (5)  a  tailrace;  (6) 
approximately  5,000  feet  of  new  road, 
providing  access  to  the  powerhouse  and 
diversion  dam  areas;  and  (7)  a  4-mile- 
long,  34.5-kV  transmission  line  tying  into 
the  proposed  Puget  Sound  Power  and 
_  Light  Company's  Day  Creek  substation. 


The  project  uses  a  Forest  Service 
maintained  road,  but  will  not  be  located 
on  Forest  Service  lands. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  applicant 
estimates  the  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
would  be  $300,000. 

1.  Purpose  of  project  Project  power 
would  be  sold  to  Puget  Sound  Power 
and  Light  Company. 

m.  This  notice  also  consiste  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B,  C,  and  D2. 

15  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  No.:  10977-000. 

c.  Date  filed:  July  27. 1990. 

d.  Applicant  Shoshone  Irrigation 
District 

e.  Name  of  project  Willwood  Dam 
Power  Project. 

f.  Location:  At  the  existing  Bureau  of 
Reclamation  Willwood  Diversion  Dam 
on  the  Shoshone  River  near  Powell  in 
Parte  County,  Wyoming. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.a  791(a)-825(r). 

h.  Contact  person:  Mr.  Edward  A. 
Norlin.  337  East  First  Street,  Powell.  WY 
82435.  (307)  754-5741. 

i.  FERC  contact  Ms.  Julie  Bemt  (202) 
357-0839. 

j.  Comment  date:  November  23. 1990. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1)  A 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  2.000  kW 
connected  to  existiiig  ouUet  works;  and 
(2)  a  2-mile-long  transmission  line.  The 
applicant  estimates  the  average  aimual 
energy  production  to  be  11  GWh  and  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $100,000. 

1.  Purpose  of  project  The  power 
produced  would  be  sold  to  a  local  power 
company. 

m.  This  notice  also  consiste  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  Aia  B,  C  and  D2. 

16  a.  Type  of  filing:  Preliminary 
Permit 

b.  Project  No.:  10979-000. 

c.  Date  filed:  July  3a  1990. 

d.  Applicant  L  B.  Industries,  Inc. 

e.  Name  of  project  Heron  Dam  Water 
Power  Project 

f.  Location:  On  Willow  Creek  in  Rio 
Arrit>a  County,  New  Mexico. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  contact  Paul  Nolan.  8219 
N.  19th  Street  Arlington.  Virginia  22205. 
(703)534-5509. 

i.  Commission  contact  Nanzo  T. 
Coley,  (202)  357-0840. 

j.  Comment  date:  November  23, 1990. 
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k.  Description  of  project  The 
applicant  proposes  to  utilize  the  existing 
Heron  Dam  under  the  jurisdiction  of  the 
Bureau  of  Reclamation.  The  proposed 
project  would  consist  of:  (1)  A  proposed 
10.5-foot-diameter,  bifurcated  steel  liner, 
which  would  be  installed  in  the  existing 
Bureau's  tunnel,  with  one  branch 
extending  to  the  existing  stilling  basin 
and  the  other  branch  extending  to  the 
proposed  penstocks;  (2)  two  proposed 
penstocks,  each  10.5  feet  in  diameter 
and  1.350  feet  long;  (3)  a  proposed 
powerhouse  containing  two  generating 
unite  rated  at  4,000  kW  each;  (4)  a 
proposed  24.9-kV,  3-mile-long 
transmission  line;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  for  the  project  is 
15,700,000  kWh.  The  applicant  estimates 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  at  $120,000. 

L  Purpose  of  project  Power  produced 
at  the  project  would  be  sold  to  a  utility 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9,  AlO,  B,  C,  and  D2. 

17  a.  Type  of  filing:  Preliminary 
Permit 

b.  Project  no.:  10980-000. 

c.  Date  filed:  July  30, 1990. 

d.  Applicant  LB.  Industries,  Inc. 

e.  Name  ofprt^'ect  Caballo  Dam 
Water  Power  Project 

f.  Location:  On  the  Rio  Grande  River 
in  Sierra  County.  New  Mexico. 

g.  Piled  pursuant  to:  Federal  Power 
Act  16  U.S.C.  S  791  (a)-82S(r). 

h.  Applicant  contact  Paul  Nolan,  8219 
N.  19th  Street  Arlington.  Virginia  22205, 
(703)  534-5509. 

i.  Commission  Contact  Ncmzo  T. 
Coley,  (202)  357-0840. 

j.  Comment  date:  November  16, 1990. 

k.  Description  of  project  The 
applicant  proposes  to  utilize  the  head 
and  flows  created  by  the  Bureau  of 
Reclamation's  Caballo  dam.  The 
proposed  project  would  consist  of:  (1)  A 
100-foot-long  penstocks;  (3)  a  proposed 
powerhouse  containing  two  generating 
unite  rated  at  1,500  kW  each;  (4)  a 
proposed  tailrace;  (5)  a  proposed  13.2- 
kV,  150-foot-long  transmission  line;  and 
(6)  appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  15,00a000  KWh.  The  applicant 
estimates  the  cost  of  the  vrotk  to  be 
performed  under  the  preliminary  permit 
at  $120,000. 

1.  Purpose  of  project  Power  produced 
at  the  project  would  be  sold  to  a  utility 
company. 

m.  This  notice  also  consiste  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  nnd  DZ. 


18  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  no.:  10064  OOa 

c.  Date  filed-  August  1. 190a 

d.  Applicant  Snoqualmie  River 
Hydro. 

e.  Name  of  project  Upper  South  Pork 
Snoqualmie  Creek. 

f.  Location:  In  Snoqualmie  National 
Forest  on  South  Forte  Snoqualmie 
Creek,  in  King  County.  Washington. 
Township  22  N  Range  10  E. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  S  791  (a)-825(r). 

h.  Applicant  contact  Mr.  Bill  E.  Covin. 
Snoqualmie  River  Hydro.  1422-130th 
Avenue  NE.,  BeUevue,  WA  96005,  (206) 
455-0234. 

L  FERC  contact  Michael  Spencer  at 
(202)  357-0646. 

j.  Comment  date:  November  la  1990. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high  concrete  dam;  (2J  a  42-inch- 
diameter,  15,000-foot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  4.200  kW  and  an 
estimated  average  aimual  generation  of 
15.3  GWh;  (4)  a  1.25-mile-long 
transmission  line;  and  (5)  access  roads 
with  a  total  length  of  300  feet  ot  service 
the  powerhouse  and  diversion  sites. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $300,000. 

L  Purpose  of  project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9,  AlO.  B.  C.  and  D2.  ' 

19  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  No.:  10988-000. 

c.  Dated  filed:  August  a  199a 

d.  Applicant  Gty  of  Granite  Falls, 
MN. 

e.  Name  of  project  Minnesota  Falls 
Hyro  Project 

f.  Location:  Minnesota  River,  Yellow 
Medicine  and  Chippewa  Counties, 
Minnesota. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  William 
Lavin.  City  Manager.  885  Prentice, 
Granite  Falls,  MN  56241,  (612)  564-3011. 

i.  FERC  contact  Ed  Lee  (tag)  (202) 
357-0809. 

j.  Comment  date:  October  31, 1990. 

k.  Description  of  project  The  project 
would  consist  of:  (1)  An  existing  earth, 
stone,  and  concrete  dam  482  feet  long 
and  18  feet  high;  (2)  an  existing  reservoir 
of  150  acres  surface  area  and  735  acre- 
feet  storage  volume  at  a  normal 
maximum  surface  elevation  of  884  feet 
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mean  sea  level:  (3)  a  proposed  canid  or 
conduit  175  feet  long;  (4)  a  proposed 
poweriiouse  containing  two  propoeed 
turbhie-generators  of  1,180  kW 
combined  capacity:  (S)  a  proposed  2- 
mile-long,  12.7-kV  transmission  linr.  and 
(6)  appurtenant  facilities.  The  estimated 
annual  energy  production  U  4.1  GWh. 
Project  power  would  be  used  by  the  City 
of  Granite  Falls.  The  existing  fadlittes 
are  owned  by  Northern  States  Power 
Company.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  $10,000 
to  $20,000. 

L  This  notice  also  constete  of  the 
following  standard  paragraphs:  AS,  A7, 
AO.  Aia  B.  C  and  D2. 

20  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  No.:  10992-000. 

c.  Dated  filed:  August  15, 1900. 

d.  Applicant  Windsor  Machinery 
Company,  Inc. 

e.  Name  of  project  Marlboro  Mills. 

f.  Location:  On  the  Lattintown  Creek 
in  Ulster  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  contact  Harry  A. 
Terbush.  16  Orbit  Lane,  HopeweU 
Junction.  NY  12533.  (914)  897-4194. 

i.  FERC  contact  Charles  T.  Raabe 
(202)  357-0811. 

j.  Comment  date:  October  31, 199a 

k.  Description  of  project  The 
proposed  project  would  consist  ot  (1) 
An  existii^  gravity  dam  20  feet  high  and 
40  feet  long  at  elevation  180  feet  msl 
owned  by  William  Lyons  and  Nancy 
Dalby;  (2)  a  small  existing  impoundment 
with  a  normal  surface  elevation  of  180 
feet  msl;  (3)  a  proposed  24-inch-diameter 
penstock  approximately  800  feet  long; 
(4)  a  proposed  12-foot-wide  and  12-foot- 
long  powerhouse  to  contain  one  turbine/ 
generator  with  an  installed  capacity  of 
300  kW  with  flows  discharging  directiy 
into  the  stream;  (5)  a  proposed  thijM 
phase  13.2-kV  transmission  line  300  feet 
long;  and  (6)  apputentant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
984.500  kWh  operating  under  a  net 
hydraulic  head  of  175  feet  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $15,400.  Project  energy  would 
be  sold  to  Central  Hudson  Gas  and 
Electric  Coiporation. 

L  This  notice  also  consiste  of  the 
foUowing  standard  paragraphs:  AS.  A7, 
A9,  AlO.  B,  C  and  D2. 

21  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  No.:  P-10993-OOa 

c.  Dated  filed:  August  15. 1990. 
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e^i 
I¥bfoct. 

ti 

lbs  Vfli^B  cfftM  Rnr.  Van  Buna 
Co— ty.  MicWgai^ 

g. /SMpamol  lo:  Federal  Fowper 
Act  Ifl  U.&C  llTHfaMSfr). 

h.  4Aplkaa<  coatact^  Mr.  Loyal  Gake, 
North  AautiGaB  Hjrnio.  lac  PXX  BoK 
107.  Naeynm.  Wl  54e8a  (414)  2a8-tB8L 

LARCcaaCacfe  ftiicbaal  Dees  (202) 
3S7-aav. 

{.  Comment  date:  October  31.  IflSa 

k.  Dmcr^tkm  ofpn^eettkB 
ptopoeed  projad  aroeld  conaist  of:  (1) 
An  existing  dam  685  Sect  long  and  27 
feat  bigh:  (2)  an  existing  pofweiboase 
housing  a  250-kW  bydropower  unit;  (3) 
an  existing  taibace:  (4)  a  tie^  to  an 
existing  ZArkV  tranandsskm  Una  whkh 
passes  over  the  poweriioaae:  (5)  and 
appurtenant  facflities.  The  eqajpaient  is 
in  place  but  is  not  operating.  Tbe 
applicant  estimates  tbat  tfie  anmial 
energy  generation  would  be  600  MWH 
and  that  the  cost  of  die  stncbes  to  be 
performed  onder  the  permit  would  be 
$25,00a  The  eneigy  weald  be  sold  the 
Village  of  Paw  ft  w.  The  dam  is  owned 
by  the  >^lage  (rf  Psw  Paw.  Michigan. 

L  This  notice  also  consists  of  tlK 
following  standard  paragraphs;  AS.  A7. 
A9,  AlO,  a  C.  and  D2. 

22.  Type  of  of^tUcation:  Preliminary 
Pennit 

b.  Project  Mju-  10094-000. 

c  Dated  lUedAoffxat  IS,  199a 

d.  AppUcaat:  North  American  Y^'rdo, 
Inc 

e.  Name  ofjmtject  Mauston  Dam 
Hyrdo.bic. 

f.  Location:  On  tbe  Lemonweir  Rivn . 
In  the  City  <rf  Mauston,  Juneau  County, 
Wisconsin. 

g.?I/e</piirraaafea' Federal  Power    ' 
Act.  16  VS.C.  |87gi(a)-825(r). 

b.  AppUamt  contact  Mr.  Loyal  Cake, 
Mr.  Chades  Alsber^  P.O.  Box  167. 
Neshkoro.WI  54960. 

L  FERC  contact  Mary  C  Golato  (tag) 
(202)  357-OOOC 

).  Comment  date:  NoTember  16, 1090. 

k.  Description  of  project  The 
proposed  proiect  would  consist  of  the 
foDoaring  fJacffities:  (1)  An  existmg 
concrete  dam  215  fMt  Ions  (2)  an 
existfaig  reaervoir  with  a  storage 
capacity  of  1,150  acre-fieet.  828  acres  in 
surface  area,  and  a  water  surface 
elevation  of  9B.2  feet  msb  (3)  a 
rehabilitated  poweriKmse  containing 
two  generating  units  at  a  total  installed 
capMity  or400kiIowailK  (4)  an  existing 
tailrace  channel;  and  (5)  an  existing 
12.47»4dlovoit  li  iiiMariiisiwii  fine.  The 
applicant  esWiMStm  that  the  average 


woaUba 
8004)00  Ulowatthours  and  that  die  coal 
of  the  studies  woaM  be  $2S,00a  The 
dam  is  owned  by  die  Oty  ef  Maaston. 

L  This  notioa  also  GOMteta  of  die 
following  standard  paragrapha:  ASb  A7. 
ASiAiaaCandDr 

23  a.  Type  afcppIicatioKPn^odnBxy 
PeimiL 

b.  Project  iiou- 10995-000. 

c.  Date  filed:  August  23, 196a 

d.  Applicant  Wtedsor  Madnneiy 
Company,  Inc. 

a.  Name  of  project  PIrttcliffe  ffydro 
Ftofect. 

f .  Location:  On  die  Moodna  River, 
near  Qwnwan.  Orange  County  New 
York. 

g.  Piled  parsaant  to:  Federal  Power 
Act.  16  U.S.a  791(a)-825(r). 

h.  AppHcaut  contact  Mr.  Rdlip  E. 
Terbiuh.  18  Orbit  Lane.  Hopewell 
Junction.  NY  12SS3.  (914)  897-4194. 

L  PERC  contact^  Lee  (dmt).  (202) 
357-0809. 

|.  Comment  date:  November  18. 199a 

k.  Description  of  project  Ibe 
proposed  mn-of-rtver  project  would 
consist  of:  (1)  The  existing  182-foot-Iong 
and  &5-foot-higb  concrete  dam:  (2)  die 
existing  3.5-acre  leaenioir;  (3)  a 
proposed  8-foot-dismeter.  100-fbot-long 
peiurtodc;  (4)  a  new  concrete 
powerhouse  boosing  one  7SOVN 
generating  unit;  (5)  a  proposed  taibace; 
(8)  a  new  OOO-fbot-Iong.  13.2-kV 
transmission  line:  and  (7)  qipurtenant 
facilities.  The  appUcant  estimates  diat 
the  average  annual  generation  would  be 
803  MWb.  The  cost  of  Ae  woric  and 
studies  to  be  performed  under  die  permit 
would  be  $15,400.  The  site  is  owned  by 
the  Moodna  Creek  Developaent,  Ltd., 
Middletown.  New  York.  The  applicant 
proposes  that  all  power  generated  will 
be  sold  to  Central  Hudson  Gas  and 
Electric  Corp«»«tion. 

L  Ibis  notice  abo  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  Aia  B,  C.  and  D2. 

24  a.  Type  of  application:  l¥riiiBiiiary 
Permit 

b.  Project  noj  10997-OOa 

c.  Date  filed:  August  27, 199a 

d.  Applicant  Adirondadi  Hydro 
Development  Corporation. 

e.  TVSooie  of  project  Ddta  Dam  Hydro 
Project. 

1  ZaootHUL' On  the  Deha  Lake/ 
Mohawk  River  in  the  Towns  of  Lee  and 
Western/City  of  Rome,  fai  Oneida 
County,  New  Yoric. 

g.  fSMpurauarrt  to:  Federal  Power 
Act,  16  U.S.C  f  1 791(a)-825(r). 

h.  Applicant  coatactWBbatYr. 
Krueger,  I^esideiit  and  CEO. 
Adirondadi  l^fdro  Devmopment 
Coiporatioii,  Civic  Center  Flaza,  Suite 


lA    'i; 


m  5  Warren  Street.  Qen  FaBs.  NY 
12901,  (518)  781-308& 

L  fERCcantocfr  Mary  C  Gdato,  (202) 
357-0804. 

).  Comment  date:  November  16^  199a 

L  Descrqitiian  ofprc^^ectrlba 
proposed  project  consists  of  dia 
foUowii«  fadbties:  (1)  An  existing 
cydopean.  concrete  gravity  dam  ljn6 
feet  Imig  and  88  feet  high;  (2)  an  existing 
reservoir  with  a  storage  capacity  of 
64,280  acre-feet,  a  sm&oe  area  of  2,700 
acres,  and  a  surface  elevation  of  560  feet 
mean  sea  leveh  (3)  a  pnqMised 
poweriiouse  with  a  single  genaratiiig 
unit  at  a  rated  capadty  of  3.400 
kilowatts;  (4)  a  proposed  tiJZfkW 
transmission  line  extending  IjOOO  feet; 
(4)  a  imiposed  lS.2-kV  transmission  Ibie 
extending  1.000  feet;  and  (5)  appurtenant 
f  adbtiea.  Tbe  dam  is  ownied  by  the  State 
of  New  Yoric  Tbe  avoage  annual 
generation  would  be  approximately 
12.316,900  kilowatthours.  The  cost  of  die 
studies  ia  estimated  to  be  about  996J0OD. 

L  This  notice  also  consists  of  the 
foDowing  standard  paragrairiis:  AS.  A7. 
A9,  Aia  a  C  and  D2. 

25  a.  Type  of  application:  Revised 
Recreation  Plan. 

b.  Project  Noj  231O-03a 

c.  Date  filed:  September  4. 199a 

d.  Applicant  Pacific  Gaa  and  Electric 
Company. 

a.  AAune  of  project  Dnim-Spaulding 
Project 

f.  Location:  Nevada  and  Macer 
Counties.  Cattfomia. 

g.  Piled  purmant  to:  Federal  PbwCT 
Act.  18  US.a  Se&  791(a>-«25(r). 

b.  Applicant  contact  Mr.  Chris 
McNeece,  Pacific  Gas  and  Electric 
Company,  245  Market  Street  Room  Sia 
San  Rrandsco.  CA  9410a  (415)  97»-19Sa 

i.  FERC  contact  Dan  Hayea,  (202) 
357-087a 
j.  Comment  date:  November  5. 199a 
k.  Description  of  project  Pacific  Gaa 
and  Electric  Company,  licensee  for  the 
Dmm-Spaulding  Project  has  filed  a 
revised  recreation  plan  for  the  various 
project  reservoirs.  The  revised  plan  is 
the  result  of  a  diree  year  study  of  the 
outdoor  recreational  use  and  needs  of 
the  project  Tbe  revised  plan  indudes 
expansion  and  enhancement  of  existing 
recreation  facilities,  construction  of 
faciliti'es  contenqtiated  under  previous 
recreation  plans,  and  the  addition  of 
new  &cilities  not  previously 
contemplated.  The  expanded  and  new 
facilities  are  to  include  campground  and 
trailhead  parking  areas  and  will  be 
constrocted  on  PG&E.  US  Forest  Service, 
and  private  land  (White  Rode  Lake  and 
Meadow  Lake). 


I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  E  C. 
andD2 

Standard  Paragraphs 

A3.  Development  application— hny 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
die  particular  application,  a  competing 
development  appUcation,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent  In  acconknce  with  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  appUcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

AS.  Preliminary  permit— Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUcation  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
aUows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  widi  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Prelimiaary  permit— Any 
qualified  development  appUcant 
desiring  to  file  a  conqiethig  development 
appUcation  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation.  either  a  competing 
development  appUcation  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  appUcation  aUows 
an  interested  person  to  file  the 
competing  appUcation  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  appUcation.  A 
competing  Ucense  appUcation  must 


conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  die  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  appUcant  indude  an 
unequivocal  statement  of  intent  to 
submit  if  sudi  an  appUcation  may  be 
filed,  either  (1)  a  preliminary  pennit 
appUcation  or  (2)  a  development 
appUcation  (specify  which  type  of 
appUcation),  and  be  served  on  the 
appUcant(s]  named  in  this  pubUc  notice. 

Aia  Proposed  scope  of  studies  under 
permit— A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  worii  prq;>osed 
under  the  preliminary  pennit  would 
indude  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
AppUcant  would  dedde  whether  to 
proceed  with  the  preparation  of  a 
development  appUcation  to  construd 
and  operate  the  project 

B.  Comments,  protests,  or  motions  to 
intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385Jiia  iSll, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  aU  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
"  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C  Filing  and  service  of  responsive 
documents— Any  filings  must  bear  in  aU 
capital  letters  die  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA'nON". 
"COMPCTING  APPUCATION". 
"PROTEST',  "MOTION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  die  particular 
api^cation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  2042a  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Diredor.  Division  of  Projed 
Review.  Federal  Energy  Regulatory 
Commission.  Room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
appUcation  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the 
particular  appUcation. 

Dl.  Agency  commente — States, 
agendes  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
afiiected  by  the  project  federal  and  state 
agendes  exercising  admbiistration  over 
fish  and  wildlife,  flood  control 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affeded  Indian  bribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Ad  as  amended  by  the  Electric 
Consumers  Protection  Act  of  198a  the 
Fish  and  WUdUfe  Coordination  Act  die 
Endangered  Spedes  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  PoUcy  Act 
PubUc  Law  No.  88-29,  and  other 
appUcable  statutes.  Recommended 
terms  and  conditions  must  be  based  on 
supporting  technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
die  Federal  Power  Act  16  U.S.C  Section 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

AU  other  federal  state,  and  local 
agendes  that  receive  this  notice  throuj^ 
dhect  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  wiU  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  Ucense.  A 
copy  of  the  appUcation  may  be  obtained 
diredly  bom  the  appUcant  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  wiU  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  AppUcant's 
representatives. 

D2.  Agency  commente — Federal  state, 
and  local  agendes  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  appUcation  may  be 
obtained  by  agendes  diredly  from  the 
AppUcant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  wiU  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  ^pUcant's  representatives. 

D3b.  Agency  comments— the 
Commission  requests  diat  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agenclies),  for  the 
purposes  set  forth  in  section  408  of  the 
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Energy  Saearily  Ad  of  198a  fih  witfaiB 
45  days  from  thedaleflfissMneeoftfais 
notice  mipimiriate  teiw  and  condltieiM 
to  protect  aoy  fiih  and  wfldBife 
ie»«i«ce<ortooA«n»faBC«iyeottfae 
provineas  oflhe  Plab  and  WHtSife 
CuusuumUob  Act.  GsBenu  coHBMBts 
eoaceiirfng  fte  ptoject  and  its  leammea 
are  reqaeeted;  bowcircr,  apedfic  tema 
and  conditfcma  to  be  indoded  as  a 
conditioB  of  exenptioo  maat  be  (Jeaily 
iaeetined  in  tbe  ajancy  letter.  B  an 
agency  doea  not  ffle  tema  and 
condtioBa  witfiin  tins  time  period.  Aaf 
agency  will  be  presoBed  to  have  none. 
Other  FedCTaL  state  and  local  agencies 
are  requested  to  provide  any  tuiuraento 
they  may  have  in  accordance  with  their 
dutlea  and  reqionsibffities.  No  odter 
formal  reqaests  far  coaunente  wiB  be 
made.  CoBments  riMinid  be  confined  to 
snbstantiTe  issoes  lelevant  to  the 
grantiiV  of  m  exemption,  ff  mi  agency 
does  not  file  eoounento  wittin  4S  days 
from  the  date  rfisaamKe  of  this  notice, 
it  will  be  presaned  to  have  no 
comments.  One  copy  of  an  agency's 
connnente  mest  also  be  sent  to  tfie 
Applicant'^  repreaentativea. 

DatMl:  Septenber  17. 1988,  Wsshingloa. 
DC 

LofaarMlsif. 
SecreCory. 
[FR  Doc.  90-22361  FOed  9-20-flO:  8:45  ami 


ENVnOMMEIiTAL  PROTECTION 
AGENCY 
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AvailabiHty  of  EPA  comments 
prepared  Septeanber  3. 1990  through 
September  7. 1990  pursuant  to  the 
Envinmmental  Review  lYocess  (ERP). 
under  section  309  of  &e  Clean  Air  Act 
and  section  102(2Kc)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Reqaests  for  copies  of  EPA  comments 
can  be  dSrected  to  tibe  Office  of  Federal 
Activities  at  (202)  382-6070. 

Aa  expianatiott  of  die  ratingB  assisted 
to  draft  eavironmestal  in^nct 
stateraento  (EISs)  was  pitfdisbed  in  FR 
dated  Apcfl  13. 1990  (55  FR 139499. 

Di^EISa 

ERPNaD-COS-H9a43-KSRatmg 
gOa  Cross  Ckedi  Flood  IVotection  Flan. 
Section  a06  Saul  Flood  Cootral  nv^ect. 
Ii^anentation.  CHy  of  RoasviBe. 
Shawnee  Ceerty.  KS. 

SiumaaiyrlPA  sjipnisat  d  ebjertJeoa 
to  the  (kail  EB  becaoae  of  tfce  lack  af 


diaeaasion  of  an  alternative  Aat  lelalus 
the  stream  characta*  of  Cross  Creek  and 
provides  adequate  flood  protection.  The 
cfeaft  detailed  project  report  and  Aaf> 
EB  does  not  safficieullj  Identify  and 
discuss  how  die  proposed  project  win 
impact  suiiwinrfing  wetlands. 

ERPNdI^-hMS-La2in9-AKRatiag 
E02, 1991  Qndcdii  See  Oster 
Continental  Shelf  (PCS)  OO  and  Gas 
Sale  120,  Leasing  AK. 

Suoumryz  EPA  has  environmental 
obfections  doe  to  enoertainty  about 
whettrer  stipulations  wiD  be  incinded  in 
the  salf^  uncertainty  about  the 
effectiveness  of  ndtilgBting  stipidations. 
and  die  potential  long-term  Asturbence 
effects  on  endangered  bowhead  whales 
if  leasing  occurs  anywhere  in  die  spring 
miration  area.  EPA  believes  tkat 
adverse  effects  could  be  rewioed  by 
implementation  of  die  Boint  Lay  deferral 
alternative  in  conjnnction  wluk 
impleraentatioa  of  appropriate  - 
mitigation.  Additional  {nformatiott  or 
clarification  is  needed  regartfing  Ae 
effectiveness  of  stipidationa  to  lessen 
impacto,  oO  transportation  assnmptiona, 
wetland  impacts,  the  analysis  of  effecto 
to  endangered  bowdiead  whales,  and 
how  the  analysis  adds  the  effecte  from 
exposure  \o  several  efliect  prodadng 

ERPfh.  D-USN-Blieas-KY  Rating 
LO.  Naval  Ordnance  Station  Loiysville 
BcMe  Closnre  and  Reahgnment. 
laqrfementetion,  Gty  of  Loniavflle. 
Jefferson  County.  KY. 

Summary:  EPA  feels  that  while  there 
are  a  number  (rf  economic  and  societal 
ramifications  associated  wiA  die 
proposed  station  dosure.  die  impacto  to 
the  natural  environment  are  wittin 
acceptable  limits. 

Final  ElSa 

ERP  No.  F-COB-C30am-fif.  Sandy 
Hook  to  Bamegat  Iidet  Beach  &osi<Hi 
Control  Project  Section  I-Sea  Bright  to 
Ocean  Township,  bqrfenMntation. 
Northern  End  of  New  |ersey's  Atlantic 
Coast.  Monmontt  Comity.  N). 

Summary:  FPA  feeb  fanfonnatifMi 
presented  in  (be  final  EB  addresaed 
concerns  with  respect  to  impacto  to 
water  quality  and  bentfios.  Accor&i^. 
EPA  has  no  objection  to 
implementations  of  Ae  prefect  as 
proposed. 

ERPNaF-COE-K390B»-CA, 
Batiquitos  Lagoon  EnhanoeaKnt  lYofect. 
Restoration  and  fanpfovemeat, 
Imi^ementatioa.  Qty  of  CuMiad.  San 
Diego.  Cbnnty.  CA. 

SknRinaryr  EPA  expressed  oonthnring 
conceins  with  the  abaenee  of  an  active 
vegetation  planting  propam  for  lagoon 
restoratioB  and  that  prefect 
maluteaaiue  and  monitoring  be 


financed  in  a  mrnmar  capride  of 
covering  coste  necessary  to  ensars  tbe 
biological  success  of  die  enhanced 
habitat  EPA  requested  that  several 
items  be  included  in  the  Clean  Water 
Act  Section  4KM  permit  htdndbig  a 
physical  and  Uologlcal  maintenance 
and  monitoring  plan  and  other  mcana  to 
ensure  the  enhancement  of  the 
Batiquitos  lagoon. 

ERP  No.  F-FAA-JSimO-CO,  Cdotado 
Springs  Kfunicqtal  Airport  Bxprnudoo. 
Construction  of  Rmway  17L-32R 
parallel  to  existing  Runway  17R-35L. 
Construction  and  Operatim,  Funding. 
City  of  Colorado  ^jiiinfr  CD. 

Summary:  EPA  expressed  cooceros 
rog^rrimj  the  degree  of  land  use  control 
to  prevent  incompatible  use  near  the 
airport 

ERP  No.  FS-BLAS-fOlOSa-MT,  Powder 
River  I  Regional  Federal  Coal  Tracts. 
Leasing.  Asaeasment  of  Economic; 
Social  and  Cnhoral  Impacto  on  dto 
Northern  Cheyenne  and  Crow  htdian 
Tribes.  Yellowstone.  Bfg  Horn  and 
Rosebud  Coontiea.  kCT. 

SumcMuyrEPA  baa  no  objectioaa  to 
the  preferred  altonativa  (ahemative 
2a). 

Regulations 

ERPNa  Rr-OSM-AOlOB^-aH  30CFR 
part  710;  Surface  Coal  Mining  and 
Reclamati<»  Operations;  Initial 
Regulatory  Program  (56  FR  27S8B). 

Summary:  EPA  reromawndfld  that  the 
final  rule  dearly  identic  die  tonditiona 
for  which  die  option  to  reclaim  eifter 
the  Initial  or  Permanent  nopam 
performance  standards  will  apfdy.  EPA 
also  recommended  that  OStAB  devekp 
a  consistent  policy  with  reaped  to  the 
badifilling  and  grading  n 
and  gei»ral  redaniatioB  i 


Dated:  Septenber  II,  IWOl 
WilBam  D;  INdcaraoB. 

Deputy  Director.  Office  of  Federal  Acthn'tieg. 
[FR  Doc  gfr-22460  FOed  »-aO-0O:  8:45  a^ 


[Eft-FRL-3832-«l 

EiiviiMHiMiilal  Impact  Slatemenla; 
Avaitabimy 


:  Office  of  Federal 
Activities,  Genefal  InlonBatton.  (2a(Q 
382-5073  or  (202)  382-00701 

Availability  of  Pmiiuiimfntal  la^ad 
Statementa  filed  SeptendMf  IOC  1000 
throng  Sqitember  14.  lOOa  pwssaant  to 
40CFR1500l9l 

£7S^'a  MOMS  Draft  EB,  GOB.  CA.  Fort 
of  Long  Beacn  and  Los  Angelee  niaae 
1 2020  Plan.  Channel  huprowmento 
and  LandfiB  Develapnient  Loe 


Angeles  County.  CA.  Due:  November 
5. 199a  Ckwtoct- John  BeUingar,  (202) 
272-0180. 
ElSNa  000343.  tk^EIS.AFS,CA, 
Merced  and  South  Fork  Meroed  }NM 
and  Scenic  Rivers  Management  Plan, 
Implementatkn.  Siena  mid  Stanislans 
National  Forests  and  Yoeeadto 
National  Paric,  Mariposa  and  Madora 
Counttea.  CA.  Dae:  Novcmhar  5. 1980. 
Contact:  James  L  Boyntoo.  (208)  487- 
5155. 
£75  No.  B0O344.  Draft  Supplement  AFS. 
AR,  Ozark— St  Frands  National 
Forest  Land  and  Resource 
Management  Han,  Additional 
Information,  Implementation,  Several 
Counties,  AR,  Due:  November  5. 1990, 
Contact-  Lynn  Neft  (501)  980-2354. 
EIS  No.  900345,  Draft  EB.  BIM.  CA, 
South  Foric  Ed  WOd  and  Scenic  River 
Management  Ran.  Implementation, 
Areata  Resource  Area,  Uldah  District 
Mendocino  County,  CA,  Dae: 
NovenA>er  20, 1990,  Contoct  Linda 
Hansen,  (707)  402-8873. 
£75  Nb.  OEKMft  Second  Ffanl  EIS,  AFS, 
ID,  Cuddy  Momrtain  Roadless  Area, 
Grade/Dukes  Timber  Sale  and  Road 
Construdion,  Payette  Nationd  Forest 
Land  and  Resouroe  Manegement  nan, 
Implenientati^  Washington  and 
Adam  Counties,  ID,  Due:  Odober  22, 
1900,  Cwrfactr  mi  Gibnan,  (208)  634- 
1304. 
EIS  No.  900947,  Find  EIS,  NFS,  GA,  US 
27/GA-l/LaFayette  Road  Rdocatkm, 
US  27  near  Cemty  Road  144  on  die 
soath  and  GA-4  at  US  27  on  the  north, 
Approval  and  404  Permit  Walker  ead 
Catooaa  Coaaties,  GA.  Dae:  October 
22, 1090,  CmiacC:  Frank  L  Dandietz. 
(404)080-4401. 
£75iVa  OOOMA  Find  EB,  MM5,  MXa 
1991  Central,  Western  and  Eastern 
Gulf  of  Mexk»  Outer  Continentd 
Shelf  (OCS)  00  and  Gas  Sales  Nos. 
131. 135  and  137.  Lease  OSering,  LA. 
TX.  MS.  AL  ead  F1.  Dos:  October  22, 
1990,  Coatact  fake  Lehman,  (703)  787- 
1610. 
£75  Ato.  flOOMa  Draft  QS.  GOe.  AR. 
Montgomery  Pdnt  Lock  and  Dam 
Consbvction.  MoClellaB-iCeir 
Arkansas  River  Nadgatton  Sydem, 
Implementatkm.  Desha  County.  AR, 
Due:  November  5. 1900,  Contact  Bill 
Madds,  (501)  376-6033. 
£XSAfo.  900350,  Second  Find 
Stqiplemeat  EPA,  FL,  Jacksonville 
Harbor.  Caaaverd  Ocean  Dredged 
Materid  Dispoad  Site  (ODMDS). 
Designatioa.  FL  Due:  October  22. 
1990,  Coatad:  Wesley  Crum,  (404) 
347-2120. 
£75  Ab.  000352.  Draft  EIS,  UMI.  UD, 
Hunt  Valley  I4^t  Rail  Line  Extension. 
Timonfana  Fairgraands  Stadfoa  to 
Hunt  Valley,  Fdiding.  Baltianre 


Centrd  Light  Rail  Line,  Balliaora  t 
Anne  Arundel  Counties,  MD,  Due: 
November  0. 1180,  Can«ocC:|flilm 
Gairi^,  (215)  907-4170. 


£75^0.  820593,  Draft  EIS,  UMT,  lifll, 
Baltimore  North  Cocridor  Traadt 
Improvemente.  North  Conridor  to 
Metro  Center.  Funding,  Bdtimore 
Cotuty.  hO).  Comtact:  SeaMtd 
ZiflmMraan.  (301)  333-3300.  Published 
FR  10-22-Q2-Offidaily  Withdrawn 
by  Preparing  Agency. 

EXSNo.  900103,  Draft  E3S,  a>A,TX. 
MontioeUo-Leesburg  Surfaoe  Ugdte 
VBut  Expansion,  Construction  and 
Operation,  NFDES  Pendt  and  COCs 
Section  404  Permit  Camp  County,  TX, 
Due:  Januaiy  1. 1991.  Contact:  Norm 
Thomas,  (214)  655-6444.  Published  FR 
3-30-0O---OfficiaUy  Wididrawn  by 
Preparing  Agency. 

£75  No.  900141,  Draft  EIS.  EPA.  TX. 
Monticello  B-2  Area  Surface  lignite 
Mine  Expansion.  NPDES  Permit  and 
Possible  COE  404  Permit  Titus 
County.  TX,  Due:  Jdy  2, 1990,  Contact: 
Norm  Thomas,  (214)  855-2280. 
Published  FR  5-lS-OO— This  is  to 
notify  all  parties  concerned  that  this  is 
still  an  active  project  It  was 
fnadveitently  WiAdrawn  in  the  8-31- 
gOFederdRegMer. 

£75  No.  900293.  Draft  EIS.  COE.  FL, 
Ever^bdes  Nationd  Park  Modified 
Water  Deliveries,  Implementation. 
Centrd  and  Southern  Fkmda  Profect 
Dade  County,  FL,  Dae:  October  31. 
isea  Coaiact  Dt.  fanatfaaa  D. 
Moddiiq,  (904)  781-2280.  Pdiiished 
FR  8-10-0(>— Review  period  extended. 

£75  No.  900321.  Draft  EB.  USN.  KY, 
Navd  Ordnance  Station  Louuvflle 
Base  Closure  and  ReaUgnment, 
Implementation.  City  of  Louisville. 
Jefferson  County.  ICV,  Due:  November 
15, 1990,  CoatacL-  Janes  Haluska. 
(004)  445-2307.  PofalisbedFR  0-^1- 
90— Revtew  period  extended. 

EiSNo.  900330,  Draft  QS.  EPA.  OR. 
Neskowte  Regiond  Sanitary 
Aodiarity  Wastewater  Facditiea, 
Consttactfao&ant  Section  404 
Pendt  and  NTOGS  l^er^t  Hflamook 
Coimty,  OR.  Due:  November  5, 1990, 
Coataeb  Gerald  Opati.  (200)  442-O505. 
Published  FR  6-10-90— Review  period 
extendeiL 

Dated:  Sepleiulier  18,  i9B0> 
WilUaa  D.  ndunoa. 

Deputy  Director,  (^ce  of  Federal  Activities. 
[FR  Dm:.  80^22ASe  Filed  8^20-80: 8:45  an] 
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Transfar  Of  DsAa  lo  Contractors 

AOENCv:  finvinmneald  ftotectiaB 

Agency. 

ACnOMc  Notice  of  transfer  of  data  and 

request  for  canments. 

SUMMUiafV:  The  Eutkuinuentd  Piutection 
Agency  ^A)  wiil  tranafer  to  ite 
contractor.  Sdcnoa  AppUcadoaa 
Intematkmd  CorporatiaB  {SMC),  amd 
their  sdiconliactora:  Aasandola 
Ei«ineeriag.  Arftwa  Utde, 
Combuedon  Engiaeeriag  BBviranmcataL 
DPRA.  Inc^  Hazmed.  Research  lUaa^e 
Institate;  and  S-Cd>ed.  iufonnatinn 
whidi  has  been,  or  will  be  sufaantted  to 
EPA  under  the  aathority  of  the  Reeomce 
Consertatton  and  Recovery  Act 
(RCRA).  These  finoB  ere  devekiping  a 
schedule  for  reviewing  listed  hoardoas 
wastes  for  poaaibie  land  disposd 
restricthms;  andydng  legalatary 
options  and  ianmris,  haman  and 
ecologicd  had&  eOsctB.  and  iadasliT 
and  plant  profiles;  performing  Aemind 
and  pfagraical  wialyBea  of  waste  saaipleB; 
and  devekpfa«  materials  and  planoing 
activities  for  public  education  and 
invotveneat  Some  of  die  inlcamatioa 
may  have  a  daiffl  of  beaincss 
confidentiakty. 

DAlO:  l^aasfer  of  oonfidentid  data 
submitted  to  Q'A  will  occur  no  sooner 
than  September  28,  lOOa 
ADOMESOes:  Comments  shodd  be  sent 
to  Margaret  Lee,  Document  Contrd 
Officer,  Office  of  Sdid  Waste  (OS-S12). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Wedtington,  DC. 
20460.  Comments  should  be  identified  as 
"Transfer  of  Confidential  Data." 
FOR  WN1H8R  MfOHMATIOII  CONTAClt 
Margaret  Lee,  Document  Contrd 
Officer,  Office  of  Solid  Waste  (OS-012), 
U.S.  Environmentd  Protection  Agency, 
401 M  Street  SW..  Washington.  DC, 
20400.  (202)  382-9410. 
SUPPIXMBNTARY  infommahon: 

LTransfsrefDsta 

The  US.  Environmentd  lYotection 
Agency  is  required,  by  the  Hazaidoua 
and  Solid  Waste  Amendments  of  1064 
(HSWA)  to  make  detenunations 
conrym^^fl  land  disposd  for  specified 
haz^ous  wastes,  and  to  develop  a 
schedde  for  reviewing  all  other  tistod 
hazardous  wastes  for  possible  land 
disposal  restrictions.  EPA  is  dso 
mandated  to  list  new  hazardous  waste 
streams  determined  to  pose  a  significant 
public  health  and  environmentd  hacaid. 
In  order  to  cany  oat  diese  tegialitive 
mandates.  EPA  oust  devekp  land 
disposal  restriction  regdatione. 
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Under  EPA  Contract  6fr-Wa-0027. 
SAIC  and  their  subcontractors  nvill 
assist  the  Characterization  and 
Assessment  Division  of  the  Office  of 
Solid  Waste  in  developing  a  schedule 
for  reviewing  all  other  listed  hazardous 
wastes  for  possible  land  disposal 
restrictions;  analyze  regulatory  options 
and  impacts,  human  and  ecological 
health  effects,  and  industry  and  plant 
profiles;  performing  chemical  and 
physical  analyses  of  waste  samples;  and 
assist  in  developing  materials  and 
planning  activities  for  public  education 
and  involvement  All  information  would 
be  required,  as  needed,  to  fulfill 
Congressional  mandates  to  determine 
those  wastes  which  are  hazardous  for 
possible  disposal  controls  and 
restriction.  These  firms  would  also  need 
access  to  the  Agency's  Industry  Studies 
Data  Base  (ISDB)  to  obtain  some  of  the 
above  information.  The  information 
being  transferred  to  SAIC  and  their 
subcontractors,  may  have  been  or  will 
be  claimed  as  confidential  business 
information  (CBQ. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC  and  their 
subcontractors  require  access  to 
confidential  business  information  (CBI) 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  viotk  satisfactorily 
under  the  above-noted  contract  EPA  is 
issuing  this  notice  to  inform  aU 
submitters  of  confidential  business 
information  that  EPA  may  transfer  to 
these  firms,  on  a  need-to-know  basis, 
CBI  collected  under  the  authority  of 
RCRA.  Upon  completing  their  review  of 
materials  submitted,  SAIC  and  their 
subcontractors  will  return  all  such 
materials  to  EPA. 

SAIC  and  their  subcontractors,  have 
been  authorized  to  have  access  to  RCRA 
CBI  under  the  EPA  "Contractor 
Requireibents  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information"  security  manual  EPA  will 
approve  the  security  plans  of  the 
contractors  and  will  inspect  their 
facilities,  and  approve  them,  prior  to 
RCRA  CBI  being  transmitted  to  the 
contractors.  Personnel  from  these  firms 
will  be  required  to  sign  non-disdosiire 
agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information,  in  accordance  with  the 
"RCRA  Confidential  Business 
Information  Security  Manual"  and  the 
Contractor  Requirements  ManuaL 

Dated  September  12, 199a       ^ 
MaiyGMia, 

Acting  Assistant  Administrator. 

(FR  Doc  90-22454  Filed  9-2O-40;  ae45  am] 

icoocsa 


(FRL-sass-ei 


mowwQmj  MmminMf  wuwiiiuliww  n 
urvmnQ  ffjiw  qUDCoimninwy  upwi 
Minfarance  i^aa  aMaiHi0{  wnansa  of 
Meeting  Dataa 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  conference  call 
meeting  of  the  Radionuclides  in  Drinking 
Water  Subconmiittee  of  the  Science 
Advisory  Board's  Radiation  Advisory 
Committee  scheduled  for  September  17, 
1990  has  been  canceled.  The  conference 
caU  has  been  rescheduled  for  September 
28, 1990  from  12  noon  to  2  p.m.  e.s.t  The 
purpose  of  this  conference  call  is  to  edit 
the  Subcommittee's  report  on  the  review 
of  four  criteria  dociunents  on 
radionuclides  in  drinking  water. 

For  further  information  concerning 
this  meeting,  please  refer  to  the  notice 
published  in  the  Federal  Register  on 
September  4, 1990  (55  FR  35954). 

Dated:  September  14, 1990. 
Donald  G.  Bamas. 
Director,  Science  Board. 
[FR  Do&  90-22547  nied  9-20-90;  8:45  am] 


[Fm.-3839-l] 

Section  309(g)  Of  the  Clean  Water  Act; 
Ciaea  I  and  11  Adminiatratlve  Penalty 


AOOICV:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  penalty  assessment 

under  section  309(g)  of  the  Clean  Water 

Act  and  opportunity  to  comment 


r.  Notice  is  hereby  given  of  the 
United  States  Environmental  Protection 
Agency's  [U.S.  EPA]  proposed  decision 
to  assess  a  civil  penalty  under  section 
30g(g)  of  the  Clear  Water  Act  in  the 
amount  of  $36,500  against  TJ3.  Wood's 
Sons  Company,  Chambersburg, 
Pennsylvania  facility  ("Respondent")  for 
allegedly  violating  the  zinc  standards 
contained  in  the  Pretreatment  Standards 
for  the  Metal  Finishing  Point  Source 
Category.  Peraons  are  invited  to  submit 
comments  concerning  this  decision,  but 
to  be  considered  the  comments  must  be 
received  on  or  before  October  22, 1990. 
DATIS:  Conmients  are  due  on  or  before 
October  22. 19ga 

ADDWIIIEI.  Information  relevant  to  the 
proposed  penalty  assessment  including 
any  comments  received  and  other 
nonconfidential  information  submitted 
by  die  Respondent  is  on  file  and  may  be 
inspected,  and  arrangements  made  for 
copying,  at  the  U.S.  EPA  Region  m  office 


between  die  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday  except  holidays. 
To  make  arrangements  to  examine  the 
administrative  record  contact  the  person 
named  below: 

Lorraine  Hanlon  (3WM52),  Permits 
Enforcement  Branch,  U.S.  EPA.  Region 
m.  841  Chestnut  Building, 
niiladelphia,  PA  19107,  telephone 
(215)  507-8821.  [FTS]  S97-8221. 

suenjOKNTAiiv  mramiATiON:  EPA  is 

providing  notice  of  proposed 
adminisfrative  penalty  assessments  for 
alleged  violations  of  die  Clear  Water 
Act  ("CWA").  EPA  is  aUo  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessments. 

Under  section  309(g)  of  CWA,  33 
U.S.C.  1319(g),  EPA  is  audiorized  to 
issue  orders  assessing  civil  penalties  for 
various  violations  of  CWA.  EPA  may 
issue  such  orders  after  commencing  a 
Class  n  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessments  pursuant  to  309(g)(4)(a)  of 
CWA.  33  U.S.C.  1310(g)(4)(a).  Qass  U 
proceedings  are  conducted  under  EPA's 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties.  40  CFR 
part  22. 

Pursuant  to  section  309(g)  of  the  Clear 
Water  Act  (CWA),  33  U.S.C.  1319(g).  in 
the  matter  of  T.B.  Wood's  Sons 
Company  ("Respondent").  EPA  Docket 
No.  CWA-III-045.  EPA  commenced  on 
September  11, 1990.  Class  II  proceedings 
for  the  assessment  of  penalties  in  the 
amount  of  $36,500.  The  Respondent's 
facility  is  located  at  440  Nordi  Fiftii 
Avenue,  Chambersburg.  PA  17201. 
Respondent  is  engaged  in  the  following 
activities  or  operations:  The 
manufacturing  of  industrial  power 
transmission  equipment  including  "V" 
belt  drives,  variable  speed  drives,  timing 
belt  drives,  flexible  and  rigid  couplings, 
and  electric  motor  controls.  The 
Respondent  is  an  indirect  discharger  of 
sanitary  and  process  wastewater  to  the 
Borough  of  Chambersburg's  publicly 
owned  treatment  works.  The  company  is 
alleged  to  have  violated  the  zinc 
standard,  monitoring  and  reporting 
requirements  of  the  Pretreatment 
Standards  for  the  Metal  Finishing  Point 
Source  Category. 

Persons  wishing  to  comment  on  the 
amount  or  basis  for  the  proposed 
assessment  are  invited  to  submit  a 
statement  to  the  EPA  Regional 
Administrator,  addressed  to  the 
attention  of  the  Regional  Hearing  Clerk 
(address  below),  within  thirty  (30)  days 
from  October  22, 1990.  All  comments 
received  within  this  thirty  (30)  day 
period  will  be  ctmsideied  in  ^ 


forradation  of  the  final  penalty 
assessment  order.  All  commeirts  must 
include  the  name,  address,  and 
telephone  number  dt  the  writer  and  a 
concise  statement  of  the  basis  for  any 
comment  and  any  relevant  facts  on 
which  it  is  baised.  All  comBients  should 
be  addressed  to:  Regional  Hearing  Clerk 
(3RG00),  U.S.  EPA  Region  UL  641 
Chestnut  Building.  Hliladelphia.  PA 
19107. 

The  Respondent  against  whom  the 
penalty  is  proposed  to  be  assessed  awy 
request  a  hearing  before  the  Agency  on 
the  proposed  penalty  assessment  vridiin 
twenty  (20)  days.  If  sach  a  hearing  is 
held,  members  of  the  public  who 
submitted  timely  comments  on  the 
proposed  assessment  wilt  be  notified  in 
writing  of  the  hearing  and  may  request 
an  opportunity  to  be  heard  and  to 
.  submit  evidence  at  the  hearicg.  Should 
'  the  Respondent  not  request  a  hearing, 
persons  who  submitted  timely 
comments  on  the  proposed  penalty 
assessment  will  be  given  an  additional 
thirty  (30)  days  after  issuance  of  the 
Final  Penalty  Assessment  Order  to 
petition  the  Afency  to  set  aside  the 
Final  Penaltf  Assessment  Order,  and  to 
hold  a  hearing  on  the  penalty 
assessment.  Such  petitions  wfll  be 
granted  if  the  evidence  presented  by  the 
petitioaBr  is  material,  and  was  not 
considered  by  the  Agency  in  fomiulatiaa 
of  the  Final  Peaalty  Assesflnent  Ordtt. 
Any  person  interested  ia  a  particular 
case  or  group  of  cases  may  leave  his/her 
name,  address,  and  telephone  number 
on  a  registry  of  interested  persons  which 
will  be  maintained  in  each  file.  The  list 
of  names  will  be  maintained  as  a  means 
for  persons  with  an  interest  in  the  case 
to  contact  odiers  with  the  same  interest 

Dated:  September  11, 19aa 
Victoria  P.  Beoett 

Acting  Director,  Water  Managoateat  Division. 
[FR  Doc  90-2M38  FUed  S-aO-eOc  •:4s  am] 
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FEDERAL  EMERGENCY 
HANACcMCNT  AGENCY 

Agency  Inf onnation  CoKectlon 
SubmNtad  to  ttw  Olftoa  of 
Managemeat  and  Budget  for 
Clearance 

The  Fsdsnl  Eaieiyncy  Management 
Agency  (^MA)  has  subautted  to  die 
Office  of  Management  and  Budget  the 
following  inforauitioB  collectian 
package  far  dearaaoe  in  acoordanoe 
with  the  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35). 

Type:  F^*^  information  collection 
in  use  without  0MB  control 

Title:  Damage  Survey  Report 


Abstract  The  information  wfll  be 
collected  with  input  from  State  and 
Local  Governments  describing  in  detail 
facilities  that  have  been  damaged  in  a 
major  disaster.  FoUowiog  a  major 
disaster  declaration  by  the  President, 
the  State  and  Disaster  Recovery 
Mamiger  arranges  for  damage  surveys  to 
be  made  by  toaass  of  Fedenl  and  State 
inspectors,  plos  a  local  refaasentativa. 
The  following  FQdA  Fonns  are 
completed  and  are  attached  as 
supporting  "justification  to  the 
applicant's  project  application:  FEMA 
Form  90-91.  Damage  Survey  Report- 
Data  Sheet,  completed  by  die  Federal 
inspector  for  each  damaged  facility  and 
for  each  item  of  emeigeacy  and 
permanent  work  identified  by  the  local 
representative  for  each  damaged 
facility.  FEMA  Form  90-3.  Pumping 
Equipment  provides  information  on  any 
damaged  pumping  equipment  FEMA 
Form  90-51,  BuiUBng  Surrey,  provides 
information  on  damage  to  buildings;  and 
FEMA  Form  90-53,  Bridge  Survey, 
provides  information  on  any  damage  to 
bridges. 

Type  of  Respondents:  State  or  local 
govemmoits,  Federal  agencies  or 
employees. 

Estimate  of  Total  Annual  Reporting 
and  Reoordkeepiag  Bardea:  &075. 
Number  of  Rsspoadeats:  12,15a 
Estimated  A  verage  Bardea  Hoars  Per 
Response:  30  minntes. 
Frequency  of  Response:  On  occaafon. 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  die  FEMA  Clearance 
Officer,  Linda  Borrar.  (202)  646^2624,  SOO 
C  Street  SW.,  Washinston.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Qearance  C^cer  at  the 
above  adtiress;  and  to  Gary  Waxman, 
(202)  395-7340.  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington,  DC  20S03  widiin 
four  weeks  of  this  notice. 

Dated  September  17. 1990. 
Wacley  C  Moore, 

Director,  Office  rf Administrative  Support 
(FR  Doc  90-22403  Filed  »n20-a0;  8:45  am] 
■NjjNa  coos  ens-ova 


Agency  Infarmelion  Coflection 
SubmUled  to  the  OVfloe  or 
Management  and  tadget  for 


The  Federal  Emei^gency  Managessent 
Agency  ^'EMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 


package  for  clearance  in  aooordanee 
wididM  Paperwoilc  Redaction  Act  (44 

U.S.C.  chapter  35). 

7>pe:  Extension  of  90B7-O16L 

Title:  Sarvey  ol  Contiactor 
Responsibility. 

Abstract:  Fbnn  is  ased  to  coUeot 
financial  and  Uatarical  business  data  on 
prospective  FBMA  oontractors.  Survey 
will  assist  the  contracting  officer  in 
making  the  required  determination  of 
contractor  responsibility. 

Type  of  Respondents:  Individual  or 
households.  SmaD  businesses  or 
orgaitizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeepiag  Burden:  245. 

Number  of  Respondents:  150. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  above  informatton 
collection  request  and  supporting 
dociuaeatatioa  can  be  obtained  by 
calling  or  writing  the  FEMA  Qearanoe 
Officer.  Linda  Borror.  (202)  646-2624.  500 
C  Sti-eet  SW..  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  indading 
suggestions  for  radudns  this  bwden.  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building,  Washington.  DC  20S03  within 
f  oar  weeks  of  this  notice. 

Dated  September  7. 199a 
Wesley  CMooae, 

Director,  Office  of  Administratire  Sappott 
[FR  Doc.  90-22401  FUed  9-a0-«0;  S:4S  am) 


Agency  Infonaation  Collection 
Submitted  to  the  Office  ol 
Management  and  Budget  for  Cleeranoe 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Mna^ement  and  Budget  the 
following  information  collection 
package  for  clearance  in  acoordanoe 
widi  the  Paperwork  Reduction  Act  (44 
U.SC  chapter  35). 

Type:  Existing  collectioo  in  use 
without  an  OMB  control  number. 

Title:  Mobile  Home  Assistance. 

Abstract:  Information  collected  to 
determine  site  feasibility  for  the 
placement  of  a  mobile  home;  to  ensure 
written  permission  of  property  owner  to 
allow  the  home  oo  the  land  and  to 
ensure  rights  of  ingress/egraee  for  the 
home. 

Type  ofRespoadeats:  Indlvidaais  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  225. 


/  Vol  S5.  No.  184  /  Friday.  September  21.  1990  /  Notices 


4i 


Fadanl  Regicter  /  Vol.  55,  No.  184  /  Friday.  September  a.  1900  /  Noticet 


Number  (rf  Respondents:  150. 

Estimated  Average  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  ofReponse:  On  occasion. 

Copies  of  the  above  infonnation 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror.  (202)  646-2824. 500 
C  Street.  SW..  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this      n 
infonnation  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Gary  Waxman. 
(202)  395-734a  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  September  7, 199a 
WadeyCMoon, 

Director,  Office  of  Administrative  Support 
(FR  Doc.  90-22405  Filed  9-20-00;  8:45  am] 
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IFEllA-«7»-0R] 

Amendment  to  Notice  of  a  ll^or 
Disaster  DedaratkMi;  Iowa 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-879-DR).  dated  September  6, 
1990,  and  related  determinations. 

dated:  September  14. 1990. 

F0«  FUHTNEII INFONMATION  CONTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  E)C 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  September 
6, 1990.  is  hereby  amended  to  include 
the  following  areas  det^mined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  I^sident  in  his  declaration  of 
September  6, 1990: 

Bremer  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Asaistance  No. 
83.516,  Disaster  Assistance) 
Gmit  C  Petanoo. 

Associate  Director,  State  and  Local  Programs 
andSupport.  Federal  Emergency 
Management  Agency. 

[FR  Doc  90-22406  nied  9-20-00;  8:45  am] 


[FEMA-tTS-OR] 

Amendment  to  Notice  of  a 
DIaaster  Declaration;  Iowa 

AOENCv:  Federal  Emergency 
Management  Agency. 
ACTKNC  Notice. 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-879-DR).  dated  September  6. 
1900,  and  related  determinations. 
DATED:  September  14. 1990. 
FON  nmniEii  mformation  contact: 
Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washhigton.  DC 
20472  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  September 
6. 1990.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  6, 1990: 

The  counties  of  Howard  and  Jones  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Robert  G.  ChaiipeU. 

Assistant  Associate  Director,  Disaster 
Assistance  Programs,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  00-22407  Filed  9-20-00;  8:45  am] 
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[FEIIA-879-OR] 

Amendment  to  Notice  of  a  Major 
Oleaster  Declaration;  Iowa 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-870-DR).  dated  Sptember  6, 
1990.  and  related  determinations. 
dated:  September  13, 1990. 

FON  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washkigton.  DC 
20472.  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  September 
6. 1990,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  6, 1990: 
The  counties  of  Howard.  Jdinson, 


Winnesheik,  and  Worth  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Giant  C  PstanoB. 

Associate  Director,  State  and  Local  Program's 
andSupport,  Federal  Emergency 
Management  Agency. 

[FR  Doc  90-22406  Filed  9-20-00: 8:45  am] 


[FEMA-«7«-0R] 

Amendment  to  Notice  of  a  Major 
Disaster  Detiaration;  New  Hampshire 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire  (FEMA-876^R).  dated 
August  29. 1990.  and  related 
determinations. 

dated:  September  11. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  New  Hampshire,  dated 
August  29. 1990,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  August 
29,1990: 

Hillsborough  County  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance] 

Grant  C  Peteison. 

Associate  Director,  State  and  Local  Programs 

andSupport,  Federal  Emergency 

Management  Agency 

[FR  Doc.  90-22409  Filed  9-20-00: 8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

Agreement(t)  RIed;  Georgia  Ports 
Authority/ JugoHnlJa  Terminal 
Agreement,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Conmiission,  1100  L  Street 


NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commissioa  Washington.  DC  20573. 
within  10  ds^s  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
-  section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 
Agreement  No.:  22^2fXA\% 
Title:  Geoi^a  Ports  Authority/ 
Jugolinija  Tenninal  Agreement 
Parties: 

Geoigia  VcsM  Authority  (GPA) 
Jugolinija. 

Synopsis:  The  Agreement  provides 
that  GPA  win  perform  certain  terminal 
services  for  Jugolinija  at  Containerport 
Savannah.  Georgia.  The  Agreement  sets 
forth  a  consolidated  per  container  rate 
for  wharfage^  dockage  and  land  lease, 
and  also  provides  certain  per  container 
rates  for  rail  receiving  and  delivery,  use 
of  the  computer  import  clearance  system 
and  stack  utilization  services.  The  rates 
will  increase  each  October  1  in  an 
amount  equal  to  the  U.S.  Consumer 
Price  Index  but  not  to  exceed  6  percent 
.  The  term  of  the  Agreement  is  for  two 
years  and  may  be  extended  for  two 
additional  3-year  periods. 
Agreement  No.:  TlA-TXmn 
Title:  Georgia  Ports  Authority/Hoegh 
Lines  Terminal  Agreement 
Parties: 

Georgia  Ports  Authority  (GPA) 
Hoegh  Lines  (Hoegh). 
Synopsis:  The  Agreement  guarantees 
certain  berthing  ri^ts  to  Hoegh  vessels 
docking  at  GPA's  Ocean  Terminal  and 
Garden  City  Terminal  Savannah, 
Georgia.  Dockage  will  be  assessed 
pursuant  to  GPA's  terminal  tariff.  At  the 
end  of  each  12-month  period,  GPA 
agrees  that  it  «vill  refund  to  Hoegh.  for 
each  day  dockage  charged,  $1,250  on  D- 
class  vessels  and  $1,000  on  C-class 
vessels  which  have  called  at  (^A's 
terminals.  The  term  of  the  Agreement  is 
for  one  year  with  an  option  to  renew  the 
Agreement  for  successive  1-year 
periods. 

By  Order  of  the  Federal  Maritime 
Commissioa  > 

Dated:  September  17,  igea 
Joseph  C  Pddnf, 
Secretary. 
[FR  Doc  90-22341  Filed  S-ZOtOO;  6:45  am] 
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Security  for  tha  Protection  of  tiM 
PubUe;  nnandal  RasponsMMy  to 
Meet  Uabnty  incurred  for  Daalh  or 
Injury  to  Passengsfs  or  Other  Peraons 
on  Voyages;  Issuance  of  CetUBcate 
(Caeualty) 

Notice  is  hereby  given  that  the 
foUowing  have  been  issued  a  Certificate 
of  Financial  Resjionsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C  817(d))  and 
the  Federal  Maritime  Conunission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 
Costa  Crociere  S.PA.  and 

Mediterranean  Cruise  SJ>.A..  Worid 

Trade  Center,  80  S.W.  6th  Street 

Miami,  Florida  33130-3097 
Vessel:  Costa  Marina. 

Dated:  September  17, 199a 
Joseph  C  PoUdng, 
Secretary. 

[FR  Doc  90-22375  Filed  9-20-00;  8:45  am] 
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Security  for  the  Protection  of  the 
PuMc  Indemnificatton  of  Passengers 
for  Nonperformance  of 
Tranaportatlon;  Issuance  of  Certifleato 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
piuvuant  to  the  provisions  of  section  3, 
Pubhc  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Costa  Cruises,  Ino,  and  Costa  Crociere 

S.P.A.,  World  Trade  Center.  80  S.W. 

8th  Street  Miami.  Florida  33130-3097 
Vessel:  Costa  Marina.  • 

Dated:  September  17, 190a 
Joseph  C  PoDdng. 
Secretary. 
[FR  Doc  90-22376  Hied  9-20-00;  &-45  am] 


Ocean  Freight  Fbrwarder  Ucenaa; 
AppHcants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  App. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 


not  receive  a  license  are  requested  to 
contact  the  Office  of  Frei^t  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

The  American  Family  Circle,  Inc.  P.O.  Box 
ei32fr-O80e,  Long  Beach.  CA  90800. 
Officers:  Robert  W.  Cairigan.  President 
Barbara  A.  Carrigan,  Secretary/ 
Treasurer. 
Blue  Ocean  Corp.  dba  Mozart  Forwarding.  92 
Fulton  Street  New  York.  NY  10038. 
Officer  Peter  KarouU,  President 
Supertrans  International,  Inc.  409  N.  Oak 
Street  Inglewood.  CA  90302.  Officers: 
David  M.).  Lee.  President  Bob  Jan. 
Secretary. 
Sam  Young  Transportation  Inc.  14  East 
Weal^  St,  South  Hackensack.  N)  OTflOS. 
Officers:  )oon  Yoon,  President  UI C 
Choe,  Director. 
Aleida  Customs  Brokers  hic.  7938  NW  86  St, 
Miamt  FL  33160.  Officers:  Aleida  Fontao. 
President  Antonio  Fontao,  Treasurer. 
AEL  SpedalisU.  Inc.  3700  Bells  Lane. 
Louisville,  KY  40211.  Officers:  )udy  A 
Matthews,  President/Director,  Paul  E. 
Sdmiitt  Stockholder,  RolMrt  L  Hawkins. 
Stockholder,  George  E.  Mercker, 
Director/Secretary /Treasurer. 
Urie  Transportation  Management  Inc.  dba 
Urie,  Summers  Northwest  Express,  2001 
EUiott  Ave.,  suite  5145.  Seattle,  WA 
98121.  Officers:  Dan  E.  Urie.  President 
Robert  E  Summers,  Exec  Vice  President 
William  A.  Swann,  Director— 
Operations/Secretary. 
Indonesia  Nusantara  Freight  Forwarding 
Services,  17338  S.  Denker  Ave.,  Catdena, 
CA  80247,  Ernest  A.  FMiss.  Sole 
Proprietor. 
DelU  Express.  500  S.  William  St.  Mt 

Prospect  IL  80056,  Song  Nam  Chna  Sole 
Proprietor. 
Ram-Forwarding,  Inc.  16538  Air  Center 
Boulevard,  Houston.  TX  77032  Officers: 
Norbert  A  Juergen,  President /Director, 
Nancy  ].  Juergen.  Vice  President  Gyde 
L  McGuire,  V  J>.  Ocean  Freight  Export 
Atlantic  Trade  &  Service  Co.,  2315  NW  107th 
Ave.,  Miami  Free  Zone,  Box  123,  Miami, 
FL  33172.  Officers:  2^d  JaleeL  President 
Dr.  Aleem  Mohammed,  Vice  President 
Ebrahim  Shah,  Director,  Nelio  P.  Khan. 
Director. 
Kosmo  International.  Inc.  2050  Center  Ave., 
suite  3ia  Fort  Lee,  NJ  07024.  Officers: 
Moo  W.  Park,  President  Samuel  Hong, 
Secretary,  Sam  K.  Ma.  Director. 
Hehn  Freight  Forwarders  Coip.,  80-00  Long 
Island  Expressway,  Maspeth,  NY  1137& 
Officers:  Thomas  Falotioo,  Vice 
President  Joseph  M.  Pellettiere. 
President 
Honeybee  International  Forwarding.  6680 
Ayala  Ave.,  Irwindale.  CA  91706.  Officer 
Samih  Salim  Abushoushefa.  President 
VfJi.  Smith  IntemationaL  Incorporated.  7S22 
Connelley  Dr..  suite  K.  Hanover,  MD 
21076.  Officers:  Wayne  A  Smith.  Sr^ 
President/Director/Stoddiolder.  Wayne 
A.  Smith.  Jr..  Secretary. 
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BDG  Intanutiona].  Inc.  846  B  Foster  Avenue, 
BBoanviBe.  IL  eOMM.  Officarr  Mark 
Reed  Anderaon.  Praaklent,  Keratin  G. 
Andersoo.  Secrataiy/Treaanrer,  N. 
Stewart  Skagga.  Stockholder/Manager. 

Customers  Services  Inteniatioaal.  Inc.  &240 
Northwest  38th  Street.  #209.  Miami.  FL 
33166.  Officers:  David  Keith  Newtoa 
Presidcv^t.  Gerald  W.  Duke.  Vice 
President  Howard  Keith  Newton, 
Stockholder,  Roman  Redk>w,  Vice 
President. 

Dated:  September  17. 1990. 

By  the  Federal  Maritime  Commiaaion. 
loaafiliCFtoUdiis. 
SecnUuy. 

[PR  Doc.  90-22340  Filed  9-20-90;  8:45  am] 
MJjiM  oooE  tTao-avii 


FEDERAL  RESERVE  SYSTEM 

nm  CooMiMreM  Corp^  et  aL; 
AppHcaMona  to  EnQaQadaNovo  In 
i*aniHaaaiia  PsonnanKinQ  ALUviini 

Hie  omnpanies  luted  in  this  notice 
have  filed  an  application  under 
I  225,23(aMl)  of  the  Board's  Regulation 

Y  (12  CFK  225.23(aHl))  for  the  Board's 
approval  under  section  4{c](8)  of  the 
Bank  Hdding  Company  Act  (12  U^.C 
1843tc)(8})  and  1 22S^(a]  of  Regulation 

Y  (12  CFR  2ZS.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanldng 
activity  that  is  listed  in  i  225  25  of 
Regulation  Y  as  cloealy  related  to 
banking  and  petmiseiUe  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  B^nk  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiD  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  oa  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
aa  greatar  canvenienoe.  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possiUe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competitian. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acooB4>aoied  by  a  statement  of  the 
reaaona  a  written  {Heaentation  would 
not  suffice  in  Uau  of  a  hearing. 
IdoitifyiBg  spedficaUy  any  questions  of 
fact  that  un  in  dispute,  summarizing  the 
evidence  ttiat  would  be  presented  at  a 
hearing,  and  indicating  now  die  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  11, 1990. 

A.  Federal  Raeerve  Bank  of  SL  Loins 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63186: 

1.  First  CiunmerciaJ  Corporation. 
Little  Rock.  Arkansas;  to  engage  de  novo 
through  its  subsidiary.  First  Commercial 
Trust  Company,  National  Association, 
Little  Rock,  AiiLanaas,  in  trust 
department  activities  pursuant  to 
section  225.25(b)(3);  and  investment 
advisory  activities  pursuant  to  section 
22S.25{b)(4)  of  the  Board's  RegulaUon  Y. 
These  activities  will  be  conducted  in 
Arkansas  and  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

i.  First  Notional  of  Nebraska,  Inc., 
Omaha,  Nebraska;  to  engage  de  novo 
through  its  subsidiary.  First  of  Nebraska 
Interim  Federal  Savings  L  Omaha, 
Nebraska,  in  operating  a  savings  and 
loan  associatitHi  pursuant  to 
i  225.25(bK9)  of  the  Board's  Regulation 
Y.  First  of  Nebraska  Interim  Federal 
Savings  L  Omaha.  Nebraska,  is  a  de 
novo  thrift  formed  to  acquire  the 
Chadron.  Nebraska  branch  office  of 
FirsTier  Savings  Bank.  FSB.  formerly  a 
branch  of  Ocddental  Nebraska  Savings 
Bank,  and  which  will  then  be  merged 
into  Aj>plicant's  subsidiary.  First 
National  Bank.  Platte.  Netvaska.  as  part 
of  an  OAKAR  transaction. 

Board  of  Govemon  of  the  Federal  Reserve 
Syateai.  Sqiteaiber  17,  iggo. 
Jannifar  J.  Johosoo, 
AMsodate  Secretary  of  the  Board. 
(FR  Doa  90-22377  Filed  S-20-00: 6:45  am) 


WaltM-  Q.  Friaa;  CfMnga  in  Banic 
Control;  Acquiattion  of  Shwoa  of 
Baniw  or  Bank  Holding  Companloa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.a  lB17(j))  and 
S  225.41  <A  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U,S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  5, 1990. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Walter  G.  Fries,  Wabasha, 
Minnesota:  to  acquire  32.68  percent  of 
the  voting  shares  of  Klossner 
Bancorporation,  Inc.,  Klossner, 
Minnesota,  and  thereby  indirectly 
acquire  Klossner  State  Bank,  Klossner, 
Miimesota,  and  Houston  State  Bank, 
Houston,  Minnesota. 

Board  of  Governors  of  the  Federa]  Reserve 
System,  September  17.  t990. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  90-22378  Filed  9-20-90;  8:45  am] 
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Kloaanar  Bancorporation,  Inc.,  at  aM 
Formationa  of,  AcquMtiona  by,  and 
Margars  of  Bank  Hotdbig  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdii^ 
company  or  to  acquire  a  bank  or  bank  . 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  Uie 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
mnst  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  coounents 
regarding  each  of  these  applicatiiHis 
must  be  received  not  later  than  October 
11. 1990. 

A.  Federal  Reserve  Bank  of 
Minnaapolis  (]ames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Kiossner  Bancorporation,  Inc.. 
Klossner,  Minnesota;  to  merge  with 


Security  State  Investments,  Inc. 
Hotiston,  Minnesota,  and  thereby 
indirectly  acquire  Security  Stete  Bank  of 
Houston,  Houstoa  Minnesote, 

E  Federal  Raaarva  Bank  of  San 
r^tandflco  CKenneth  R.  Binning.  Assistant 
Vice  President)  101  Maricet  Street.  San 
Francisco.  California  94105: 

1.  WeUs  Fargo  B  Co.,  San  Francisco, 
California;  to  acquire  100  i>ercent  of  the 
voting  sharts  of  Citizens  Holdings, 
Anaheim,  California,  and  thereby 
indirectly  acqtiire  Citizens  Bank  of 
Costa  Mesa.  Coste  Mesa,  California, 
and  El  Camino  Bank,  Anaheim, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17. 1990. 
JaanifBr ).  loknsoo, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  90>2237g  Filed  9-20-60: 8:4S  am] 
I  cooa  ssia^i-ii 


Provident  taneorp.  Inc^  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a])  to  acquire  or 
control  voting  sectirities  or  assete  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225,25  of 
Regtilation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stetes. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e)q>ress  their  views  in  writing  on  tfie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  stetement  of  the 
reasons  a  written  presentetion  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  tfiat  wotdd  be  presented  at  a 


hearing,  and  bidicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Comments  regarding  the  application 
mnst  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  11, 
199a 

A.  Federal  Reserve  Bank  of  Qevelaiid 
Qohn ).  Wbcted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Provident  Bancorp.  Inc..  Cincinnati, 
Ohio;  to  acquire  Suburban  Federal 
Savings  and  Loan  Association  of 
Covington,  Covington.  Kentucky,  and 
thereby  engage  in  savings  and  loan 
activities  pursuant  to  §  225.25(b)(9)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  17, 1990, 
jaonifer).  Johnson, 
Associate  Secretary  t^the  Board. 
[FR  Doc.  90-22380  Filed  9-20-60: 8:46  am] 
■uan  coot  eti«-ei-M 


Skandlnavlska  Enakllda  Banken; 
Acqutoltion  of  Company  Engaged  In 
NonbanUngActhrMes 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR.  S  225.21(a))  to  acquire  or 
control  voting  securities  or  assete  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  Stetes. 

The  application  is  available  for 
hnmediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefite  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  tmfair  competition, 
conflicte  of  interesU,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  stetement  of  the 
reasons  a  written  presentetion  would 
not  stiffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  snmmariztaig  the 
evidence  that  would  be  presented  at  a 


hearing,  and  bidicating  how  die  party 
coBunanting  would  be  aggrieved  by 
approval  of  the  proposaL 

Commante  regarding  the  application 
must  be  received  at  the  Rescove  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  11, 
1990. 

A.  Fadatal  Raaarva  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  Yoric 
10045: 

1.  Skandlnaviska  Enskilda  Banken, 
Stockholm,  Sweden;  to  acqtiire 
Scandinavian  American  Sectirities,  Inc, 
New  York.  New  Yoric  and  thereby 
engage  in  providing  securities  brokerage 
services,  related  securities  credit 
activities,  and  incidental  activities  such 
as  offering  custodial  services,  primarify 
for  the  account  of  U.S  and  foreign 
customers  of  SAS,  in  each  case  under 
drcumstances  where  the  securities 
brokerage  services  are  restricted  to 
buying  and  selling  securities  solely  aa 
agent  for  the  accotmt  of  customers  and 
do  not  include  setnirities  imderwriting, 
dealing,  investment  advice  or  researdi 
services  pursuant  to  1 225.25(b)(15):  and 
Cambridge  International  Partners  CP.. 
New  York.  New  York,  and  thereby 
engage  in  acting  as  financial  adviser,  . 
either  on  a  retained  or  success  fee  basis, 
in  providing  corporate  finance  advisory 
services.  includLog  advice  concerning 
domestic  and  intematioanl  mergers, 
acquisitions,  joint  ventures  and 
divestitures,  financings,  and  the 
structuring  of  leveraged  buyoute  and 
other  capital-raising  vehicles. 
Scandanavian  Bank  Group  PLC  76 

Federal  Reserve  Bulletin  311  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  17, 199a 
|«inif«r|.|ohasaa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  90-22381  Fded  9-20-60;  8:45  am] 
aauaa  COM  sti»ai-ii 


FEDERAL  TRADE  COMMISSION 

Qranting  of  Request  for  Earty 
Tennbwtlon  of  ttte  Waiting  Period 
Under  the  Premerger  Wotlflcetien 
Rules 

Section  7A  of  the  Clayton  Act  15 
US.C  18a.  as  added  by  title  n  of  tiie 
Hart-Scott-Rodino  Antitrust 
Improvemente  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
constunmation  of  such  plans.  Section 
7A(bH2)  of  the  Act  permite  the  agencies. 
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in  individual  caaea,  to  tenainata  this 
waiting  paiiod  prior  to  its  axpiration  and 
requires  that  ootica  of  this  action  be 
published  in  the  Fadecal  Eagistar. 
The  following  transactions  ware 


granted  early  tennination  of  the  wraiting 
period  provided  by  law  and  the 
permerger  notification  rules.  The  grants 
wefe  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  ttia  Antitrust  Division  of  die 
Department  of  Jastice.  Neittier  agency 
intends  to  take  any  action  with  respect 
to  these  prcqiosed  acquisitions  during 
the  applicable  waiting  period 


Transactions  Granted  Early  Termination  Between:  082090  and  083190 
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TwBco  InOi,  JW^fnoip;  SomSmwi  OlSlonils  Edtoop  Conipvy . 


T( 
TIM 


\^w  fK*  VMsy  rfVBi  roooi^  MIC.,  vaMy  rrMnt  vie. .. 


K  F.  HoWtapik  Inc^  HonFad  Bm*.  A  Ftdiral  Savinot  B«* 

W.  BBi^p>  TfMC  QflOiQ'  N.  GHM^  Jf^  QMitt  BrowtcMbnQ  of  Msfylwidi  Inc. . 


._>„ 


HoMnQB  Inc. 


Onoai 

T« 


^tac,  KanMlband  l«nnHui)fatt4  C^^ 

Qrast  tMMdl  H.  S.  QocMf  Company,  Inc.  K  S.  Crectar  Company,  lnc.~.~~... — 

Oi»..ua.JansA.HiMoek.Qi««*wLMSingCalncArtngtonS«idaQfa«alCa 

tie  a  a  HHrihMO.  OoaanMood  GoR  Coma  and  CoDonwood  Bv  and  Qrii . 


f  M  iflMpnipi*  irfOnpOTyi  r^ra  Monr  company,  imnoa  owM  mswUmoni  Honwi,  incu. 

,  S.  K  ENSERCH  Cofponion,  Lotinov,  AQ 

Wartwa  WncMiCMIrt  Gompiny,  LP.,  Uny  Duniow.  Ono  Gal  Comrounicttona,  Inc.  and  HoHdiy  laaiing  Corp... 

H.  J.  Hataa  Oompany.  Mr.  ftAohaal  Ruvoto^  Taaty  Fresan  Ptoduc^  Inc. ^..^„...„^-,,,„,„^..,„,„„„,, „ 

■w  fl^v^  nyoar  oyaHH^  w^  nyoar  oyawn,  ic TTni,iTrTrii#^..,ii. 

rOwn  IRC  USF.  RaalEiMik**  EoenoLoSIVMof  Amarica.  kw.  A  F I  HoMCorp. 

jonn  jL  PHMi^  riacMni  a  umaao  i'mimiiimp.  saacn  noioaiga  t-^*p>^^*™** .        

Qanaral  Acddanc  p.  to..  Royal  Inauranoa  HoMnQi^  pfc.  Srtvay  CofponSon. 


Sali  Honaywal  Inc.  Honaywaa  Fadafal  Syslaw  Inc.. 
a  OoaMd  pie.  Ilwuua  Omnleitt,  bic. 


IL. 
Ow  Ohm  HaiaMaM  Campany.  AMdura  Corpoiaiow.  Oabtor^n^^MMiion.  Amdura  National  tXaMMOon  Compwiy . 

Tadnoloar  f^tftaUam  Umtmi.  Mart  Lynch  ft  Co,  Inc.  Cod«-A-Phona  CotporaSon 

ITT  Cotpomfcn,  Tha  Equ"aM»  Ufc  AMuranoa  Soda<y  of  Mw  U.8..  TKa  Eqi*1H«  LSa  Aaauwnoa  Sodafy  of  Sw  U.& . 

Jmr  Inc.  Compume^  Inc.,  Compamal,  Inc ..■,,.,,, 

JWP  Inc,  CoMpuML  he,  CanpunM.  t**^  „ 


90-1908 
90-1983 
90-1 9S4 
90-1980 
90-1972 
90-1989 
90-1088 
90-1905 
90-1920 
90-1974 
90-1991 
90-2019 
90-2025 
90-2017 
90-1964 
90-1965 
90-1978 
90-1987 
90-2018 
90-2036 
90-1910 
90-1968 
90-1964 
90-2024 
90-2031 
90-2012 
90-2028 
90-2029 
90-2032 
90-2039 
90-2043 
90-2045 
90-2046 


88/26/90 
98/20/90 
08/21/90 
08/22/90 
08/23/90 
06/23/80 
08/24/90 
08/24/90 
08/24/90 
08/24/90 
06/24/90 
06/24/90 
86/24/90 
06/27/90 
06/28/90 
06/28/90 
08/28/90 
06/28/90 
08/28/90 
08/26/90 
06/29/90 
08/29/90 
08/30/90 
08/X/90 
06/30/90 
08/31/90 
08/31/90 
08/31/90 
08/31/90 
08/31/90 
08/31/90 
06/31/90 
08/31/90 


FOR  niNfTMBR  MPONMATWN  OONTACTt 
Sandra  M.  Peay,  or  Renee  A.  Horton, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  DC  2058a  (202)326- 
310a 

By  Diiectiaa  of  tlie  ConuDiaaioa 
DoMyaOaik. 
Secretary. 
[FR  Doc  90-22430  Pfled  a-avaO:  6:45  am] 


Inatitut  MarlMn  SJL;  ProhMtad  Trad* 
riatriicaat  ana  Anwimara  vwiscuw 
Actions 

AOCNCv:  Federal  lYade  Commission. 
ACTKM:  Consent  ofder. 


order  requires,  among  other  things,  a 
Lyon,  F^nce  based  firm  that  sells  rabies 
vaccine  and  inactivated  poho  vaccine  in 
the  United  States,  to  lease  a  rabies 
vaccine  business — acquired  from 
Connaugfat  BioSciences,  Inc. — ^in 
Toronto,  Ontario,  Canada,  for  at  least  25 
years,  to  a  Commission-approved  lessee. 
Respondent  also  is  required,  for  a  period 
of  ten  years,  to  obtain  FTC  approval 
before  acquiring  any  interest  in  a 
company  that  produces  a  human 
vaccine  for  a  disease  for  w^ch  it 
currently  manufactures  a  vaccine. 
DATES:  Complaint  and  Order  issued 
August  6. 1900.* 

FOR  raRTHER  INFORMATION  CONTACT: 
Qaudia  Higgins,  FrC/S-2308, 
Washington.  DC  20580.  (202)  326-2682. 
SUFFiCMBNTARY  INFORMATKM:  On 
Wednesday,  January  17.  lOOa  there  was 


;  In  settlement  ai  alleged 
violatiaos  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competitioo,  this  consent 


'  Coplaa  of  tiw  CoiapUiiiL  Iha  Oaciaioa  and 
Order,  and  a  Statmanl  by  Coaniiaaioacr  0«wn  an 
■vailabia  from  8h  Owuiilialuu'a  PdMic  Rafgnnea 
BHKk.  H-Ua.  S*  Staat  a  I 
NW,WiiHai>OB.DCa 


published  in  tfie  Federd  Ref^ster,  55  FR 

1614,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Institut 
Merieux  S.A.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

Comments  were  filed  and  considered 
by  the  CtMnmission.  The  Commission 
has  ordered  the  isstiance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  Jurisdictional 
findings  and  entered  an  order  in 
di^Msition  of  this  proceeding. 

AnflKMity:  Sec  6, 38  Stat  721;  15  U.S.C  46. 
Interpret  or  apply  sec  5, 38  StaL  719,  as 
amended;  sec  7, 38  StaL  731,  as  amended;  15 
U.&C.  45,18. 

OoiMUaclHk. 

Secretary. 

[FR  Doc  80^22431  niad  9-2IMn;  8:45  an^ 
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GENERAL  SERVICES 
ADMHUSTRATIOM 


Countyr  PA;  Transtar  of  Proparty 


[WHdlifa 


t7l(44l-PAr736} 


Pursuant  to  section  2  of  Public  Law 
537, 80di  Congress,  approved  May  19, 
1948  (16  U.S.C.  887b].  notice  Is  hereby 
given  that 

1.  By  deed  from  fte  General  Services 
Adminislration  dated  March  27, 1990. 
the  piTiperty,  consisting  of  113.87  acres 
unimproved,  known  as  Lake  Hemy 
Vortac  Site,  Pennsylvania,  was 
transferred  to  the  State  of  Pannsyivania. 

2.  The  above  described  property  was 
conveyed  for  Ae  purpose  of  wUdlifie 
conservation  in  accordance  witfi  the 
provisicms  of  section  1  of  said  Public 
Law  80-637  (16  U.S.C  OSTh},  as 
amended  by  Public  Law  92-432. 

Dated:  September  5,  IQSa 
EariE.K)Bea. 

CommiMtoaer,  Fedend  Property  Reaoarcea 
Service. 

[FR  Doc  90-22385  Filed  •-2(MiQ;  8:45  am) 
SUXM0C00E( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlee  Of  tbs  Saeratary 

Agancy  Forma  Submlttad  to  ttia  Offlca 
Of  Managswant  and  Budgt  for 
Claaranca 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary  puUishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Redaction  act  (44  U.S.C 
chapter  33).  The  foDowing  are  Aosa 
infbrraatton  abactions  recently 
submitted  to  OMB. 

1.  rV-A  Perspocttres  QaastioniiBira — 
New — ^A  natioal  survey  of  local  welfare 
office  eligibility  workers  will  be 
conducted  to  maasure  the  level  of 
understanding  of  the  provisions  (tf  the 
Family  Support  Act  of  198a  The 
information  will  be  used  in  the 
development  of  training  and  technical 
assistance  mateiiala.  RespMdentK 
Local  welfare  office  eligibility  workers: 
Ntiatber  ofRatpaaset:  3000;  Preqaeaef 
of  Response:  one  time;  Average  Burden 
perResponse:  28  mhnites;  Toial  Burden: 
1400  hours. 

2.  Request  for  Advance  or 
Reimbursement  (PMS  270)— Bxtansioa 
No  Change— O990-a06&— This  form  ia 
used  for  advanae  payments  of  granl8» 


reimbursements,  and  fiaandal 
management  It  is  used  in  place  af  Aa 
SF-27&  BaapeadeatK  alata  or  k)eal 
govemmaats.  basinasaea  or  other  for^ 
profit,  Ron-profit  Hutitutions,  smaO 
businesses;  Freqaency  of  Response: 
montitljr;  Average  Biaden  per  Response: 
15  minutes;  Total  Annual  Burden:  20.901 
hours. 

3.  Federal  Cash  Transaction  Report 
(PMS  272)— Extension  No  Change— 
0990-0078— This  form  is  used  for  ^rant 
monitoring,  disbursement  reporting,  and 
financial  management.  It  is  used  in 
place  of  the  SF-272.  Respondents:  state 
or  local  governments,  businesses  or 
other  for-profit,  non-profit  institutions, 
smaU  businesses;  Frequency  of 
Response:  quarterly;  Average  Bunbin 
per  Response:  4  tuuvs;  Total  Annual 
burden:  144,000  hours. 

OAffl  i3e«A  OgTicer  Allison  HetTOtt. 

Copies  of  the  bifonsatioB  coyection 
packages  Usted  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendatiaDS  for  the 
proposed  hif(»rraation  cc^ection  should 
be  sent  directly  to  &e  OMB  desk  officer 
designated  above  at  the  following 
address:  C^^  Reports  Managanent 
Branch,  New  Executive  Office  Building, 
room  3206.  Washington.  DC  20609. 

Dated  September  12, 1990. 
James  F.  Tiiskett. 

Deputy  Aaaistant  Secretary  for  Maaagemeat 
and  Acquisition. 
[FR  Doc  90-22302  Filed  9-20-80;  8:45  am] 
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Agancy  for  II— Hit  Cars  PoOcy  and 


Notioa  of  Mattings 

In  accordance  witfi  sectioD  10(aK2)  of 
the  Fednal  Advisory  Committee  Act 
(Pii^.  L  02-463).  annoancement  is  made 
of  the  following  National  Adviaory 
bodies  scheduled  to  mast  during  the 
month  of  October  1090( 

Name:  Health  Services  Developmental 
GranU  Review  Siihroamittee. 

Date  and  time:  October  24-26. 199a  8:30 
sjn. 

Place:  HoHday  bm— Crewna  Raxa, 
Halpine  Boom.  ITSORadcvffls  POca.  Rockvilla. 
Maryland. 
Open  October  24k  8  ajD.  to  9  a  JL 
Closed  for  remaindar  of  mealing. 
Purpose:  The  Subcommittee  is  diaiged 
with  &e  initial  review  of  grant  applications 
proposing  to  do  analysia  of  data  derived  from 
experiments  and  deaiuusti  aUoiis  diesigned  to 
test  dte  cast  effectlvneee  sr  sSlefeBcy  of 
psrtialBr  BBSthods  a(  basMb  aerricas  deBvaty 
and  fiinrisgi  fas  tbs  issssii:  h  ysals 
prograai  sdmisis>sisd  bylha  Afeacy  for 
HaaUkCaM  Policy  SB 


wiabei 


onOctokatMf 
devoted  to  a  I 
admlnistratiwei 
Witt  also  haai 
AdminiatoaSae,  AHCPR.  1 
sessions,  tki 
research  SB 

1  raktiag  to  the  detNary. 
Bd8Bnca«ofhedtli 
•atvloes.  h  sooerdaace  wiA  *•  Federal 
Advisory  CommiNM  Act,  tide  5.  VS.  Gods. 
appendix  2  and  title  5,  U.S.  Code5SZb(c)(4 
the  Acting  A<liwiiiistrstor,  ArlCnv  iiss  mods 
a  formal  detemination  that  these  latter 
sessions  wffl  be  dosed  because  the 
discussions  are  IBcely  to  reveal  personal 
infonnation  oonceming  individnals 
associated  with  tlie  sniUcations.  This 
information  is  exempt  from  mandatory 
diaclosnrs. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Mnntes  of  Meeting,  or  other 
relevant  information  slioald  contact  Dr. 
Gerald  B.  GaldsroM.  Agency  lor  Health  Cars 
PoBcy  and  Raaeardi.  room  iaA2a  Paiklawn 
Buildiag,  5600  Fiahvs  Lane.  RockviOe^ 
Maryland  20857.  telephone  (301)  443-808L 

AbsM:  HaaMi  Services  Research  Review 
SubcsBMittoa. 

Date  amd  ttmr.  OtuAm  18-ia  19001  Ssjl 

Place:  Holiday  but— Crows  Flsn. 
PsiUawn  Room.  1750  RockviUe  Pike, 
Rockvilla,  Maryland. 

Open  October  18, 8  a  JB.  to  a  ajB. 

Cwaed  far  rsoiaiBder  of  meeting. 

Purpeee;  Hie  Subcommittee  ia  diarged 
with  die  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  qnahty,  access,  and  efficiency  of  the 
deUveiy  of  lieakh  servleea  for  tlie  reseaidt 
grant  prs^SD  a^niBiatered  by  the  Agency 
for  Health  Care  Policy  and  Researcli. 

A^andbc  Ihe  open  aession  of  the  meeting 
on  October  18  from  8  a.m.  to  0:30  ajn.  will  be 
devoted  to  a  businesi  meeting  covering 
administrative  matters  and  reports.  Thers 
will  slso  be  s  presentation  by  the  Acting 
Administrator,  AHCFR.  Doling  die  closed 
■essions,  the  Soboommittee  wih  ba  reviewing 
analytical  sad  theoretical  research  grant 
appitcations  retattng  to  the  delivery, 
organization,  and  Wnnnring  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act.  title  5.  U.S.  Code, 
appendix  2  and  tide  5,  U.S.  Cods  552b(cU6l 
the  Acting  Administrator,  AHCFR.  has  mads 
a  formal  determination  tliat  these  latter 
sessions  will  be  closed  because  the 
discuBiions  are  likely  to  reveal  personal 
infonnatioD  concerning  individuals  - 

associated  with  the  applications.  This 
information  ia  exempt  fi»m  mandatory 
diaclosurs. 

Anyone  wishing  to  obtain  s  Roster  of 
Meabers»MInutea  of  Meeting,  or  ether 
relevant  infoonatioa  should  cantact  Kb.  & 
Wiffiam  Lahr.  Ayncy  for  Health  Cars  Policy 
and  Baaearch.  room  iaA2Q.  Paddawn 
Bufldin»saao  FiAais  Lane.  RockviUs. 
Msryland  20867.  telephna  lasi)  443-3001. 

Munc.  HmUi  Can  Tiiilwalaoj  Stady 
Section. 

Itete  oarf  tfsMrOctoberl5-17.  IflOa  Si 


Federal  Ragist*  /  Vol.  55.  No.  184  /  Friday.  September  21.  1990  /  Notices 


/  Vol  55w  Wo.  IW  /  Friday.  Septenber  21, 


PhoK  Puklawn  BoikUng,  Maiyiand  Room. 
880  Flahen  Une.  RockviDs,  MuyUmd 

Opan  October  16, 8  ajn.  to  9  ajn. 

CloMd  for  nmainder  of  aweting. 

Pttrpote:Tb»  Study  Section  is  doaigwl  with 
coodncting  tbe  Initiel  review  of  health 
•ervioet  reseeich  grant  applications 
addreaaiog  the  effects  of  healdi  care 
tecfanologiea  and  procedures,  including  those 
in  the  area  of  information  sciences,  as  well  as 
those  addressing  the  process  of  diffusion  and 
adoption  of  new  technologies  and 
procedures. 

Agenda  The  open  session  on  October  16 
from  8  ajn.  to  9  ajn.  will  be  devoted  to  a 
business  meeting  covering  administrative 
matters  and  reports.  There  will  also  be  a 
presentation  by  the  Acting  Administrator, 
AHCFR.  The  closed  sessions  of  the  meeting 
will  be  devoted  to  a  review  of  health  services 
research  grant  appUcations  emphasixing 
medical  care  technologies  and  procedures, 
and  relating  to  the  delivny,  mganization.  and 
financing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  Act 
title  S.  U.&  Code,  appendix  2  and  title  S,  U.S. 
Code  552b(c)(6).  the  Acting  Administrator, 
AHCFR.  has  made  a  formal  determination 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to  reveal 
personal  information  concerning  individuals 
associated  with  the  appUcations.  This 
infbnnation  is  exempt  bom  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other 
relevant  information  should  contact  Dr.  Alan 
B.  Mayers,  Agency  for  Health  Care  Policy 
and  Research,  room  18A20,  Parklawn  ' 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20657.  telephone  (301)  443-3091. 

Name:  Health  Services  Research 
Dissemination  and  User  Liaison  Advisory 
Committee. 

Date  and  time:  October  30-31, 1900, 8:30 


Place:  Holiday  Inn— Crowne  Plaza, 
Rockville  Room.  1750  Rockville  Pike. 
Rockville,  Maryland. 

Open  October  30, 8:30  ajn.  to  1  p  jn. 

Ooaed  for  remainder  of  meeting. 

Purpoee:  The  Committee  is  chafed  to 
review  and  make  recommendations  on  grant 
applications  for  Federal  support  of 
conferences,  workshops,  meetings,  or  projects 
related  to  dissemination  and  utiUzation  of 
research  findings,  and  agency  liaison  with 
health  care  poltey  makers,  providers,  and 
consumers. 

Agenda-  The  open  sessioa  of  the  meeting 
on  October  30  from  8:30  ajn.  to  1  pjn.  vrill  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  During 
the  cloeed  portion  of  the  meeting,  tbe 
Committee  will  be  reviewing  grant 
appUcations  relating  to  the  dissemination  of 
researdi  on  the  organization,  costs,  and 
efficiency  of  health  care.  In  acGordanoe  with 
the  Federal  Advisory  Committee  Act.  title  S. 
UA  Code,  appendbc  2  and  title  5,  U.&  Code 
5S2b(cX6).  die  Acttog  Administrator,  AHCFR. 
has  made  a  formal  determination  diat  these 
latter  seaakms  will  be  dosed  because  the 
diacossians  are  likely  to  reveal  personal 
iBibcmatian  concerning  faidividuals 
aaaodatad  Willi  the  yantmyHcattona.  This 


information  is  exeoqrt  from  mandatory 
disclosure. 

Anyone  %vishing  t9  obtain  a  Roster  of 
.^^ilembers,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Mr.  John 
D.  Gallicchio,  Director,  Office  of  Scientific 
Review,  Agency  for  Health  Care  Policy  and 
Research,  room  18A20,  Parklawn  Building, 
560  Fishers  Lane,  RockviUe,  Maryland  20657, 
telephone  (301)  443-3001. 

Agenda  items  are  subject  to  change  as 
priorities  dictete. 

Dated  September  11, 1990. 
J.  Janatl  CUnton. 

Acting  AdminiBtrator.  Agency  for  Health  Care 
Policy  and  Research. 
[FR  Doc.  90-22392  Filed  9-20-90;  8:45  am] 
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Family  Support  Admlniatration 

Fonna  SulMnltted  to  the  Office  of 
Management  and  Budget  for 


The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Ofnce  of  Management 
and  Budget  (0MB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reducation  Act  (44  U.S.C.  chapter  35). 
Following  are  the  four  packages 
submitted  to  OMB  since  the  last 
publication. 

(For  a  copy  of  the  package,  call  the 
FSA.  Report  Clearance  Officer  202-252- 
5604). 

Refugee  AssislanGe  Program 
Estimate*— FSA  601— (0970-0030) 

In  order  to  assure  effective  program 
planning  and  meet  legislative 
requirements  of  the  Refugee  Act  of  1980. 
(Pub.  L  96-212]  States  are  required  to 
submit  annual  estimates  of  the  nature, 
cost  and  provision  of  services  and 
assistance  to  refugees.  Respondents: 
state  and  local  govenunents;  Number  of 
respondents:  50;  Frequency  of  Response: 
annually;  Estimated  average  burden  per 
response:  V^  hour  Estimated  annual 
buixien:  25  hours. 

Refugee  Program  Expendituies    FSA 
602— (0970-0006) 

bi  order  to  issue  quarterly  grant 
awards,  make  adjustments  to  these 
awards  and  report  to  Congress  on  State 
refugee  assistance  activities  and 
expenditures.  States  are  required  to 
submit  expenditure  reports  on  the 
nature  and  cost  of  services  and 
assistance  to  refugees.  Respondents: 
state  and  local  governments;  Number  of 
respondents:  50;  Frequency  of  response: 
annually  for  low  volume  states  (21)  and 
quarterly  for  hi^  volume  states  (29); 
Estimated  average  Burden  per  response: 


Vt  hour  and  2  hours  respectively; 
Estimated  annual  burden:  129  hours. 

Quaitariy  Report  of  Expenditures  and 
Estimates— FSA  231— (097D-«032) 

The  data  is  needed  for  the  AFDC 
program  to  make  quarterly  grant 
awards,  review  State  expenditures, 
prepare  adjustments  to  grant  awards, 
establish  budget  estimates  and  to  serve 
as  the  State's  estimates  of  current 
requirements  for  a  quarterly  report  to 
Congress.  Respondents:  state  and  local 
governments;  Number  of  respondents: 
54;  Fluency  of  response:  quarterly  for 
the  expenditures  and  estimates  and 
semi-annually  for  the  budget 
projections.  Estimated  average  burden 
per  response:  3.66  hours;  Estimated 
annual  burden:  1188  hours. 

Quarterly  Report  of  Expenditures  and 
Estimates— OCSE  131--(0970-0014) 

The  information  and  data  is  needed  to 
compute  quarterly  grant  awards  and  to 
estimate  incentive  payments  to  States, 
for  required  recordkeeping,  prepare 
appropriation  requests  and  to  prepare 
an  annual  report  to  Congress. 
Respondents:  state  and  local 
governments;  Number  of  respondents: 
54;  Frequency  of  response:  quarterly  for 
the  expenditures  and  estimates  and 
semi-annually  for  the  budget 
projections.  Estimated  average  burden 
per  response:  3.5  hours;  Estimated 
annual  burden:  1134  hours. 

OMB  desk  officer  Shannah  Koss 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address: 
OMB  Reports  Management  Branch,  New 

Executive  Office  Building,  room  3201, 

725 17th  Street,  NW.,  Washington,  DC 

20503. 

Dated:  September  7, 1990. 
Naomi  B.Marr, 

Associate  Administration.  Office  of 
Management  and  Information  System. 
[FR  Doc  90-21961  Filed  9-20-90;  8:45  am] 
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Fopd  and  Drug  Admlniatration 
Conaumer  Participation;  Open  Meeting 

AOmcv:  Food  and  Drug  Administration. 

HH& 

action:  Notice. 


meting;  Deiiot  Dietrict  Office,  chaired 
by  Cari  Reynolds,  District  Diaectoe.  The 
tcqiic  to  be  discussed  is  the  food 
labeling/serving  size  proposal. 

DATis:  Sunday.  October  28. 1900.  S  p-n. 
to5:30pjn. 

aiNMKSSSt:  Tbe  meeting  will  be 
televised  in  northern  and  central 
Indian*  on  sev«al  channels.  IHease 
dicck  the  local  tdevision  schedule. 

FOR  RnrmER  wfobmation  contact: 
Janet  LeClair.  Consumer  Affairs  Officer. 
Food  and  Drug  Administration,  101 
West  Ohio  St,  Indianapolis.  IN  46204. 
317-22&«50a 


supptDKNTAxv  iHTOnyMmN:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  17, 1900. 
Alan  L.  Hoetiag. 

Acting  Associate  Commissionerfor 
Regulatory  Affbirs. 

[FR  Doc.  90-22390  Filed  »-20eO;  8:45  asf^ 
kC00C.4l«t«M» 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 


HeaRti  Care  Financing  Admlniatration 

Privaey  Act  of  1174;  Matching  Program 

AQCNCV:  Department  ai  Heekh  and 
Human  Services  (HHS).  Health  Caxe 
Financing  Administratioa  ^iCFA). 

ACTMNC  Notke  of  a  Matefaing  Program— 
The  Internal  Revenae  Service  (BS).  tin 
Social  Security  Administration  (SSA), 
and  HCFA— Disclosure  of  IRS  taxpayn 
identity  and  fiUng  status  infonsatioB  to 
be  matched  with  SSA  earned  income 
information  for  Medicare  beneficiaries 
and  their  spouses. 

summary:  As  required  by  Section  6202 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA 1986).  Public  Law 
101-239.  the  Department  of  Health  and 
Human  Services  is  providing  public 
notice  that  the  IRS  and  tbe  SSA  will 
disclose  certain  information  regarding 
the  taxpayer  identification  and  filing 
status  and  the  earned  income  of 
Medicare  beneficiaries  and  their 
spouses  for  HCFA's  use  in  identifying 
Medicare  secondary  payer  (MSP) 
situations.  This  wiB  enable  HCFA  to 
seek  recovery  of  identified  nustakca 
paymmtethetwere  the  hebility  of 
another  primary  insurer  or  other  type  of 
payer. 

The  matching  report  set  forth  below  is 
in  compliance  with  the  Computer 


Matching  and  Privacy  PretsctJoa  Act  of 
1988  (Pub.  L  No.  lOO-SO^ 
vracnvE  DATi:  The  match  will  begin 
no  sooner  than  30  days  after  the  date  of 
publication  in  the  Federal  Raf^stei  and  a 
copy  of  the  Data  Match  Agreement  will 
be  sent  to  the  Senate  Coeiraittee  on 
Governmental  Affairs  and  the  House 
Comsuttee  on  Government  Operations. 
The  Match  shall  reoaaiD  in  effect  no  later 
than  September  30, 1991. 
AODRESSCS:  Please  address  comments 
to:  Richard  A.  DeMco.  HCFA  Privacy 
Act  Officer.  Hcdth  Care  Finmcing 
Administration,  room  106,  Security 
Office  Park  BeiMing,  7006  Security 
Boulevard.  Baltimore.  Maryland  21207. 
FOR  niRTMER  RVORMATION  CONTACT. 
Jackie  Sheridan.  Division  of  Operational 
Initiatives,  367  Meadows  East  Building. 
6300  Security  Boulevard,  Baltimore. 
Maryland  21207.  telephone  (301)  966- 
7449. 

SUPPUMENTARY  INFORMATION:  One  of 
the  priorities  of  HHS  is  to  encourage 
high  quality  and  effective  health  care 
while  pursuing  strat^^es  to  contain  or 
moderate  heaidi  care  coats  and 
Medicare  program  expenditures.  As 
required  by  tiw  Me<ficare  Act  one 
approach  that  HCFA  employs  to  Ifanit 
Medicare  expenditu;^  is  &»  MSP 
program  (42  U.S.C  1396y(b)). 

MSP  situations  are  generally 
identified  by  Medicare  contractors  when 
a  beneficiary  submits  a  claict  for 
payment,  and  may  involve  the  recovery 
of  misttdien  primery  payments  by  HCFA 
to  restore  then  to  tbeMedteere  Thist 
Fund.  The  identifieetion  of  MSP 
situati(»s  and  the  recovery  of  mistaken 
Medicare  payments  frequently  entails 
demonstrating  to  the  other  invdved 
insurer  or  other  type  of  payer,  their 
primary  liability  under  42  U.S.C 
1395y(b). 

To  facilftate  tite  identification  of 
possible  MSP  situations,  section  6202  of 
Public  Law  No.  101-239  requires  IRS  and 
SSA  to  match  certain  records  from  their 
files  and  disclose  the  resxihing 
information  to  HCFA.  Specifically,  IRS 
records  of  taxpayer  identity  and  filing 
status  from  the  IRS  Individual  Master 
File  (IMF)  will  be  matched  with  earned 
income  information  from  SSA's  Master 
Earnings  File  (MEF).  The  purpose  of  this 
matching  program  is  to  enable  HCFA 
and  its  contractors  to  determine  primary 
or  secondary  liability  for  these 
expenses.  Successful  completion  oi  this 
task  as  required  by  the  law,  will 
necessitate  HCFA's  (fisc^sure  of  tbe 
information  to  oilier  entities. 

Based  on  this  verified  information. 
HCFA  determines  whether  a  mistaken 
pajrment  of  Metficare  fimds  has  been 
made.  Such  determinations  generate 


QCHBIIw  wttUB  lO  tbs  iflfffltiwffri 


or 

that  it  did  pay  FtiaBery.  fat  addilioa  to 
Medicare's  Biistakea  primary  paysnt, 
then  Um  beneftriary  or  provider  ia 
contacted  by  Medicare  witk  a  laqiie^ 
for  return  of  the  duplicate  payment.  At 
this  time,  the  beneficiary  ei  provider  is 
provided  an  OH>ortunity  to  respond  to 
HCFA's  finding  that  a  mistaken 
payment  was  meds.  This  determination 
is  then  subject  to  all  the  appropriate 
Medicare  review  and  due  process 
procedures. 

The  Mvecy  Act  allows  us  to  disclose 
informetien  bam  HCFA's  records 
without  a  beneficiary's  consent  if  the 
informatioa  is  collected  and  used  for 
purposes  that  are  consistent  with  the 
law.  We  may  also  disclose  informatioa 
to  Federal.  State,  local  governments, 
private  agencies  or  to  individuals  whoi 
the  purposes  for  its  disclosure  are 
compatible  with  the  reasons  for 
collecting  tbe  information  and  are 
consjatent  with  the  law.  IKscIosore  of 
information  is  permitted  when  the 
benefit  of  the  use  of  the  informs  titm 
outweighs  the  efiisct.  or  risk  of  an  effect, 
on  the  privacy  of  individuals. 

Set  forth  below  is  the  informatioa 
required  l^  ^  Computer  Matdiing  and 
Privacy  Protection  Act  of  1966  (Pub.  L 
No.  100-603).  A  copy  td  this  notice  will 
be  provided  to  the  Chairman  of  the 
Committee  on  Government  Operationa 
of  the  House  of  Representatives,  the 
Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Administrator  of  uie  Otfice  of 
Information  and  Regulatory  Affairs  in 
the  Office  of  Management  end  Budget 
by  die  IRS. 

Date<t  September?,  19B0. 
GaUR.Wtlensky, 

Administretar.  Health  Care  Financing 
Administration. 

Computer  Matdiing  Notice 

A.  Name  of  participating  agencies: 
Health  Care  Financing  Administration 
(HCFA),  Social  Security  Administration 
(SSA).  Internal  Revenue  Service  (IRS). 

B.  Purpose  of  match:  The  IRS  and  the 
SSA  are  required  to  disclose  certain 
information  regarding  the  taxpeyer 
identification  and  filing  status  and  the 
earned  income  of  Medicare  beneficaries 
and  their  spouses  for  HCFA's  use  in 
identifyhig  Medicare  secondary  payer 
situations.  This  will  enable  HC7A  to 
seek  recoyery  of  identified  mistaken 
Medicare  payments  that  were  the 
liability  of  another  primary  insurer  or 
other  type  of  payer. 

c.  Authority  fw  the  match:  The  match 
is  required  by  Section  6202  of  the 
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Omnllnu  Budget  Reconciliation  Act  of 
1980  (OBRA 1960).  PabUc  Uw  101-230. 

D.  Records  to  be  matched: 

•  The  IRS  will  disclose  taxpayer 
identity  infonnation  from  the  Individual 
Master  File  (IMF).  Treas/IRS  24.0aa 

•  SSA  will  extract  identifying 
information  of  Medicare  beneficaries 
from  the  Master  Beneficiary  Record. 
HHS/SSA/OSR  09-flO-OOea  will 
validiate  the  taxpayer  information  from 
die  IMF  against  the  Master  Files  of 
Social  Security  Number  Holders 
(NUMIDENT).  HHS/SSA/OSR  OO-OO- 
0068,  and  will  extract  employer  identity 
information  from  the  Earnings  Recording 
and  Self-Employment  System.  HHS/ 
SSA/dSR  00-80-0059.  referred  to  as  the 
Master  Earnings  File. 

•  HCFA  will  match  employment  and 
Employee  Croup  Health  Plan  (EGHP) 
information  against  the  Carrier 
Medicare  Qaims  Records,  Privacy  Act 
System  DHHS/HCFA/BPO  0»-70-0501, 
and  Interm^ary  Qahns  Records, 
Privacy  Act  System  DHHS/HCFA/BPO 
09-70-0503,  to  identify  erroneous 
Medicare  payments. 

E.  Period  of  match:  March  1990 
through  no  later  than  June  1991. 

F.  Address  of  contact  Jackie 
^eridan.  Division  of  Operational 
Initiatives,  367  Meadows  East  Building, 
6300  Security  Boulevard,  Baltimore, 
Maryland  21207,  Telephone  (301)  966- 
7449. 

[FR  Doc  90-22374  Filed  9-20-00;  8:45  am] 
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Nationai  InsUtutM  Of  HMlth 

National  Instituta  on  Paafnaaa  and 
Olhar  ConmiunicatkNi  DIaordarsi 
Haatlnna  Mnttonnl  Daafnaii  and  Ottior 
Conanunlcatlon  Dlaordara  Advlaocy 
Board  VaaMbulaf  Subcommittaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
National  Deafriess  and  Other 
Communication  Disorders  Advisory 
Board  on  November  9, 1990,  and  the 
Vestibular  Subcommittee  on  November 
8, 1990,  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892. 

The  meeting  of  the  Vestibular 
Subcommrltee,  which  will  be  open  to  the 
public,  will  take  place  from  1  p.m.  to  6 
p jn.  in  Conference  Room  7,  Building 
3lC  The  discussion  will  include  a 
comparison  of  the  vestibular  research 
portfolio  of  the  NIDCD  to  the  National 
Strategic  Research  Plan  to  (1)  Identify 
gap  areas;  (2)  recommend  levels  and 


areas  of  research  activity,  and  (3) 
recommend  potential  initiatives. 
Attendance  by  the  public  wlU  lie  limited 
to  space  available. 

Tne  meeting  of  the  Advisory  Board 
%vill  l>e  open  to  the  public  from  9  eon.  to 
adjournment  at  5  p  jn.  to  discuss  the 
Board's  activities  and  will  include 
reports  bom  the  Board's  subcommittees. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Summaries  of  the  meetings  and 
rosters  of  participants  may  be  obtained 
fitim  Mrs.  Monica  Davies,  National 
Institute  on  Deafriess  and  Other 
Communication  Disorders,  Building  31. 
room  B2O06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892. 301- 
402-1129,  upon  request 

Dated  September  13, 198a 
Batty  J.  Devnidge. 

Committee  Management  Officer,  NIH. 
[FR  Doc  90-22369  Filed  9-20-M:  6:45  amj 
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National  Cancar  Inatttuta;  Maatmg 
(PraaManf  a  Cancer  PanaO 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel  National 
Cancer  Institute,  October  22, 1990,  at  the 
Roger  Williams  Medical  Center,  Brown 
University,  Kay  Auditorium,  825 
Chalkstone  Avenue,  Providence,  RI 
0290a 

This  meeting  will  be  open  to  the 
pubUc  on  October  22  fit>m  8:30  a  jn.  to  12 
noon.  Attendance  will  be  limited  to 
space  available.  Agenda  items  will 
include  reports  by  the  Chairman, 
President's  Cancer  Panel,  the  Director. 
NO,  member  of  the  staff  of  the  College 
and  others. 

Dr.  Elliott  Stonehill.  Executive 
Secretary,  President's  Cancer  Panel 
National  Cancer  Institute,  Building  31, 
room  4A32,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-1148)  will  provide  a  roster  of  the 
Panel  members  and  substantive  program 
information  upon  request 

Dated:  September  13, 1990. 
Batty  J.  Bovnidge. 

Committee  Management  Officer,  NIK 
[FR  Doc.  90-22368  Filed  9-20-00;  8:45  am] 
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PiMic  Haaitli  Sarvlca 


Afancy 
of 


Sutrntlttad  to  ttta  Offtoa 
and  Budget  for 


Each  Friday  the  Public  Health  Service 
(FHS)  pid>liahes  a  li^  of  information 


collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(Cn^)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  foUowing  requests  have 
been  submitted  to  C^^  since  the  list 
was  last  published  on  Friday,  September 
14, 1990. 

(Call  FHS  Reports  Clearance  Officer 
on  202-245-2100  for  copies  of  package) 

1.  Clinical  Laboratory  and 
Epidemiologic  Characterization  of 
Individuals  at  High  Risk  of  Cancer— 
0925-0194— A  clinical  laboratory  and 
epidemiologic  study  of  individuals  in 
cancer-prone  families  is  necessry  to 
identify  and  describe  the  distribution 
and  determinants  of  cancer  in  high  risk 
populations.  A  self-administered 
questionnaire  is  mailed  to  each 
individual.  Respondents:  Individuals  or 
\io\xiBho\AB;  Number  of  Respondents: 
600;  Number  of  Responses  per 
Respondent:  1:  A  verage  Burden  per 
Response:  .75  hours:  Estimated  Annual 
Burden:  450  hours. 

2.  Cooperative  Agreements  for 
Research  Demonstration  Projects  on 
Alcohol  and  Other  Drug  Treatment  for 
Homeless  Persons — ^NEW — Clearance  is 
requested  for  the  use  of  four 
standardized  instruments  to  evaluate 
the  effectiveness  of  treatment  programs 
for  homeless  persons  that  have  alcohol 
and/or  other  drug  problems.  This 
information  collection  wiU  fulfill 
NIAAA's  legislatively  mandated 
mission  to  develop,  demonstrate,  and 
evaluate  programs  for  this  population. 
Respondents:  Individuals  or  households: 
Number  of  Respondents:  3.150:  Number 
of  Responses  per  Respondent;  3: 

A  verage  Burden  per  Response:  .917 
hours;  Estimated  Annual  Burden:  8,666 
hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated  September  14. 1900. 

lames  M.  Friadman, 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation). 
[FR  Doc  90-22380  Filed  0-20-00;  8:45  am] 
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DEPAfnUENT  OF  HOUSING  AND 
IJRBAN  DEVEU)PMENT 

Offloa  of  ttw  Aaaistant  Secretary  for 
Community  Planning  and 
Davalopmant 

[Oockct  Na  IMO-1917;  FII-2606-W-aO] 

Fadarai  Proparty  Sultal>la  aa  Facilltlaa 
to  Aaaiat  the  Homelesa 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EPncnVE  DATC  September  21, 1990. 
ADORCSSCS:  For  further  information, 
contact  James  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300,  TDD  number  for  the  hearing- 
and  speech-inqiaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

StlPPLIMCNTAKV  INFORMATION:  In 

accordance  with  the  December  12, 1988 
Court  Order  in  National  Coalition  for 
the  Homelesa  v.  Veterans 
Administration,  No.  68-2503-00 
(D.D.C,),  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  hmneless.  Under 
section  501(a).  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Hunan  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Re^star  identifying  the 
properties  determined  as  suitable. 


The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14, 1968  and 
section  S01(b)  of  the  McKinney  Act 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  bom  HUD,  the  agency 
must  transmit  to  HUD: 

(1)  Its  intention  to  declare  the 
property  excess  to  the  agency's  need  or 
to  make  the  property  available  on  an 
interim  basis  for  use  as  facilities  to 
essist  the  homeless:  or 

(2)  A  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  tf  the  landholding  agency 
declares  tiie  property  excess  to  the 
agency's  need,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1088  Order 
and  December  14, 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman.  Division  of 
Health  FacUides  Plaiming.  U.S.  PubUc 
Health  Service.  HHS,  room  17A-ia  5600 
Fishers  Lane,  RockviUe.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23, 1969 
(54  FR  26421),  as  corrected  on  July  3. 
1989  (54  FR  27B75). 

For  more  information  regarding 
particular  properties  iden^ed  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  HQ-DA,  Attn: 
DAEN-ZCI-P— Robert  Conte:  room 
1E671  Pentagon.  Washington.  DC  20360- 


2800;  (202)  603^4583;  GSA:  Rould  Rice, 
Federal  Property  Resources  Services. 
GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  20405;  (202)  501-0067; 
Veterans  Administration:  Unda  Tribby. 
C84A,  Real  Property  Program 
Management  Veterans  Administration. 
810  Vermont  Ave.  NW.,  Washington,  DC 
20420;  (202)  233-5026.  (These  are  not 
toll-free  numbers.) 

Dated  September  13, 199a 

Paul  Roitman  Bardack, 

Deputy  AtaiBtant  Secretary  for  Economic 
Development 

Snltabk  liSnd  (by  State) 

Texas 

Parcel  1 

Part  of  TracU  C-288  and  C-Z7a 

Whitney  Lake 

(See  County),  TX,  Co:  HiU 

Location:  East  aide  of  lalce  before  Katy  BMdas 

onFMlTlS 
Landholding  Agency:  GSA 
Property  Number  549030010  ' 

Status:  ExceM 
Comment  4.70  acres;  potential  utilities; 

subject  to  oil  and  gas  lease;  most  recent 

uae— low  density  recreatioo. 
GSANO.7-O-TX-605L 

Parcel  2 

Part  of  Tract!  C-Z73  and  C-28a-A 

Whitney  Lake 

(See  County).  TX,  Co:  HUl 

Location:  East  aide  of  lake  before  Katy  Bridge 

on  FM171S 
Landliolding  Agency:  GSA 
Property  Number  549030011 
Status:  Excess 
Comment  7.93  acres;  potential  utilities; 

subject  to  oil  and  gas  lease;  most  reoeni 

use— low  density  recreation. 
GSA  No.  7-D-TX-505L 

Parcels 

Part  of  Tracto  C-227-B,  C-272,  C-27S  *  C- 

282A 
Whitney  Lake 
(See  County).  TX  Co:  Hill 
Location:  East  aide  of  lake  before  Katy  Bridge 

on  FM 1713 
Landholding  Agencjr:  GSA 
Property  Number  540030012 
Status:  Excess 
Comment  58.73  acres;  potential  ntilitias: 

subject  to  oil  and  gas  lease;  most  recent 

use— low  density  recreation. 
GSA  No.  7-D-TX-806L 

Parcel  4 

Partofl>actC-274-2 

Whitney  Lake 

(See  County),  TX.  Co:  HiU 

Location:  East  side  of  lake  before  Katy  Bridge 

on  FM  1713 
Landholding  Agency:  GSA 
Property  Number  549030018 
Status:  Excess 
Comment  .96  sere;  potential  utilities;  most 

recent  use— km  density  rscrsstioa. 
GSANa7-D-TX-806L 
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SUITABLB  BUILODIC8  (by  State) 
Cahfomia 

BIdg.920 

Palis  Retervs  Foioe* 

TrainingArM 

Dublin,  CA,  Co:  Alameda 

Landhokiing  Ageocy:  Anny    . 

Property  Number  ZlMUOeaO 

Status:  Unutilized 

Comment  11300  sq.  ft;  1  stoiy  wood  frame; 

needs  major  rehab;  extensive  asbestos 

present 
Bldg.921 

Parks  Reserve  Forces 
Training  Area 

Dublin,  CA.  Co:  Alameda  ^ 

Landholding  Agency:  Anny 
Property  Number  219030290 
Status:  Unutilized 
Comment:  11300  sq.  ft;  1  story  wood  frame: 

needs  major  rehab:  extensive  asbestos 

present 

Bldg.g22 

Parks  Reserve  Forces 
Training  Area 
Dublin,  CA.  Co:  Alameda 
Landholding  Agency:  Army 
Property  Number  219090291 
^Status:  Unutilized 
Comment  11300  sq.  ft;  1  story  wood  frame; 

needs  major  rriwb;  extensive  asbestos 

present 
Bldg.939 

Parks  Reserve  Forces 
Training  Area 
Dublin.  CA,  Co:  Alameda 
Landholding  Agency  Anny 
Property  Number.  219030282 
Stator  Unntlllzed 
Comment  11300  sq.  ft;  1  story  wood  frame: 

needs  major  rehab;  exteBaive  asbestos 

present 

Bldg.940 

Parks  Reserve  Forces 

TrainiagArwi 

Dublia  CA.  Co:  Alameda 

Landholding  Agency:  Amy 

Property  Number  219030293 

Status:  Unutilised 

Comment  11300  sq.  ft;  1  stoiy  wood  frame: 

needs  major  rdtab;  extensive  asbestos 

present 

Bldg.9«l 

Parks  Rescvve  Forces 

Tra'jiing  Area 

Dublin.  CA.  Co:  Alameda 

Landholding  Agency:  Army 

Property  Numlwr  219030294 

SUtus:  UDotOiMd 

Comment  11300  sq.  ft;  1  story  wood  frame; 

needs  majw  rahabc  cxtauive  asbestos 

present 

Csoj^o 

Bldg.5403 
FortBenning 

Fort  Bennlngi  CA.  Co:  Mucogee 
Landholding  Agency:  Army 
Property  Number  219030268 
Status:  Unntilized 

Comment  7880  sq.  It:  1  story;  needs  major 
rehab:  most  recent  use    exchange  branch. 

MasaachuMettt 
Bldg.T-209 


FortDevena 
FortDevans,MA 
Landholding  Agency:  Army 
Property  Number  219(n0265 
Status:  Underutilized 

Comment  4070  sq.  ft.;  2  story  wood  frame; 
needs  rehab;  most  recent  use — barracks. 

Afiss/ss^pipi 

Federal  Building— Post  Office 

Fourth  Avenue  ft  Court  Street 

Bay  Springs.  MS.  Co:  jasper 

Landbold^  Agency:  GSA 

Property  Number  549030009 

Status:  Exceu 

Comment  3888  of  7777  sq.  ft  underutilized;  2 

floor  brick  frame;  portion  under  lease  to 

Postal  Service. 
GSA  NO.  4-G-MS-524 

New  York 

Bldg.S 

V.A.  Medical  Center 

RedHeld  Parkway 

Batavia,  NY,  Co:  Genesee 

Landholding  Agency:  VA 

Property  Number  979030001 

Status:  Underutilized 

Comment  Portion  of  16800  sq.  ft.;  3  stories; 

brick  and  masonry  building;  needs  minor 

repairs. 

Virginia 

Bldg.  2800 

Fort  Pickett 

Hackstooe.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030271 

Status:  Underutilized 

Comment  SSOO  sq.  ft;  selected  periods  are 

reserved  for  military/training  exercises; 

most  recent  use    recreation  building. 
Bldg.  2040 
Fort  Pickett 

Blackstooe,  VA.  Co:  Nottoway 
LandhokUag  Agency:  Aimy 
Property  Number  219090272 
Status:  Uodenitilixed 
Comment  2S00  sq.  ft;  selected  periods  are 

reserved  for  mditaiy/training  exercises; 

most  recent  use— dining  facility. 

Bldg.  2212 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Amy 

Property  Number  tMB009 

Status:  Underutilized 

Comment  2256  sq.  ft;  selected  periods  are 
reserved  for  military /Indoiag  exercises: 
most  recent  use— ^wadqnaitars  building. 

Bldg.  2417 

FortPtdcett 

Blackstooe.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030280 

Status:  Underutilized 

Comment  2256  sq.  ft:  selected  periods  are 
reserved  for  military/training  exercises: 
most  recent  use — headquarters  building. 

Bldg.  1603 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landhokfing  Agency:  Army 

Property  Noraber  X190n281 

Status:  Undwutiliiad 


Comment  0912  sq.  ft;  selected  periods  are 
reserved  for  military /training  exerciser 
most  recent  use— barracks. 

Bldg.  1694 

Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Anny 

Property  Number  219030282 

Status:  Underutilized 

Comment:  6912  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exercises; 

most  recent  use — barracks. 
Bldg.  1685 
Fort  Pickett* 

Blackstone,  VA,  Co:  Nottoway 
Ijuidhoiduig  Agency:  Army 
Property  Number  219030283 
Status:  Underutilized 
Comment:  6912  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exercises: 

most  recent  use — ^barracks. 

Bldg.  T-3028 

FortPidiett 

Blackstone,  VA,  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030284 

Status:  Underutilized 

Comment:  4292  sq.  ft;  selected  periods  are 

reserved  for  military/traioing  exercises: 

most  recent  use — barracks. 

Bldg.  3030 

Fort  Hckett 

Blackstone,  VA,  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030285 

Status:  Underutilized 

Comment  4292  sq.  ft:  selected  periods  are 

reserved  for  military/training  exardaea; 

most  recent  use— birracks. 
Bldg.  T-3037 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Number  219030286 
Status:  Underutilized 
Comment  4292  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exercises; 

most  recent  use — barracks. 

Bldg.  T-3038 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219090287 

Status:  Underutilized 

Comment  4282  sq.  ft:  selected  periods  an 

fcserved  for  military /training  exercises; 

moat  recent  nae — barracks. 

Bldg.T-aO30 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Lantfiioldiog  Agency:  Army 

Property  Number  219030288 

Status:  Underutilized 

Comment  4282  sq.  ft4  selected  periods  are 

reserved  for  military/training  exercises: 

most  recent  use — barracks. 
Bldg.  1356 
FortPidLett 

Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Nanbar  219080096 
Status:  UadaradHaed 
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Comment  11000  sq.  ft;  selected  perioda  are 

reserved  for  military/training  exerdaat; 

most  receatnse— meas  hall. 
Bldg.  1360 
Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Number  219030298 
Status:  Undanitilized 
Comment  llOGO  sq.  ft;  selected  periods  are 

reserved  for  military /training  exercises: 

most  recent  use— mess  halL 
Bldg.  1361 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholdii^  Agency:  Army 
Property  Nuidier  219030297 
Status:  UndcBUtilized 
Comment  11000  sq.  fU  selected  pwiods  are 

reserved  for  military /training  exerdses; 

most  recent  use— mess  halL 


Bldg.  1362 

Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Hvarher.  219030298 

Status:  Undenitilized 

Comment  11000  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exerdses: 

most  recent  use — mess  halL 
Bldg.  1668      j 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Number  219030290 
Status:  Underutilized 
Comment  11000  sq.  ft;  selected  periods  are 

reserved  for  military/training  exercises: 

most  recent  use— mess  halL 
Bldg.  1609 
Fort  Pickett 

Blackstone,  VA,  Co:  Nottoway 
Landholding  Agencjr:  Army 
Property  Number  219030300    ' 
Status:  Undenitilized 
Comment  lliOOO  sq.  ft;  selected  periods  are 

reserved  for  military/training  exerdses; 

most  recent  use — mess  halL 
Bldg.  1670      { 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Pn^rty  Nuffltwr  219030301 
Status:  Undenitilized 
Comment  IIOOO  sq.  ft;  selected  periods  are 

reserved  for  military/training  exerdses; 

most  recent  use— mess  halL 
Bldg.  1671 
Fort  Pickett 
Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Number  219030302 
Status:  Underutilized 
Comment  IHOO  sq.  fU  selected  periods  are 

reserved  for  military/tninhig  exerdses; 

most  recent  use— mess  halL 
Bldg.  1672      I 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholdii^  Agency:  Army 
Property  Number  219030309 
Status:  Undcsutiliiad 
Comment  11000  sq.  ft:  selected  periods  are 

reserved  for  military/training  exerdses; 

moat  recant  uee    mess  haO. 


Bldg.  1673 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219090904 

Status:  Underutilind 

Comment  11000  sq.  ft;  selected  periods  are 

reserved  for  military/training  exerdses; 

most  recent  use— mess  hall. 


Bldg.  1874 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030306 

Status:  Underutilized 

Comment  11000  sq.  ft,;  seledad  periods  are 

reserved  for  military /training  exerdses: 

most  recent  \ 


Bldg.  1675 

Fort  PickeM 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030306 

Status:  Underutilized 

Comment  11000  sq.  ft;  selected  perioda  an 

reserved  for  military/training  exardsea: 

most  recent  use — mess  haU. 

Bldg.  1878 

Port  Pickett 

Blackstone,  VA.  Co:  Nottoway 

landholding  Agency:  Army 

Property  Number  219030307 

Status;  Underutilized 

Comment  11000  sq.  ft;  selected  periods  are 

reserved  for  military/training  axardaas; 

most  recent  use— mess  hall 

Bldg.  1679 

Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

lYoperty  Number  219030906 

Status:  Underutilized 

Comment  11000  sq.  ft;  seleded  periods  an 

reserved  for  military /training  exerdaes; 

most  recoit  use— mess  halL 


Bldg.  1680 

Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030309 

Status:  Underutilized 

Comment  11000  sq.  ft;  selected  periods  are 

reserved  for  military/training  exardsea; 

most  recent  use— mess  halL 
Bldg.  1681 
Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 
Landholding  Agency:  Army 
Property  Number  219030310 
Status:  Underutilized 
Comment  11000  sq.  ft.;  selected  periods  an 

reserved  for  military/training  exerdses; 

most  recent  use— mess  halL 

Bldg.  1682 

Fort  Pickett 

Blackstone,  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219030311 

Status:  Underutilized 

Comment  11000  sq.  ft;  selected  periods  an 

reserved  for  military/trahiing  exerdaes: 

most  recent  use — mess  halL 

Bldg.  1683 
Fort  Pickett 


Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Aimy 

Property  Nnmban  2100909U 

Statua:  Undanitilizad 

Comment  11000  sq.  ft:  selactad  patiods  an 

raservsd  for  military/traii^  cxaidaas; 

most  recent  i 


Bldg.  1684 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Army 

Property  Number  219090919 

Status:  Underutilized 

Comment  11000  sq.  ft;  selected  paih>ds  an 

reserved  for  military/training  axardaas; 

moat  reoent  use    mess  haH 


Bldg.  1686 

Fort  Pickett 

Blackstone.  VA.  Co:  Nottoway 

Landholding  Agency:  Anny 

Property  Number  219090914 

Status:  Underutilized 

Comment  11000  sq.  ft;  selected  periods  an 

reserved  for  military /training  exardsea; 

most  recent  use— mess  hall 


Bldg.  T-12054 

U.S.  Army  Logistics  Center  and  Port  Lae 

Logistics  Circle 

Fort  Lee,  VA 

Landholding  Agency:  Army 

Property  Number  219090928 

Status:  Unutilized 

Comment  4095  sq.  ft^  1  story  sheet  metah 

needs  rehab;  presence  of  asbestos;  off-dto 

use  only. 

adg.T-6a04 

U3.  Army  Logistics  Center  and  P«1  Lee 

28th  Street 

Fort  Lee.  VA 

Landholding  Agency:  Army 

Property  Number  219090920 

Status:  Unutilized 

Comment  2250  sq.  ft.;  1  story  wood  framr, 

needs  rehab;  presence  of  asbMtos;  off-dto 

use  only. 
Bldg.  T-8192 

U.S.  Army  Logistics  Center  and  Fort  Lee 
Corps  Road 
Fort  Lee,  VA 

Landholding  Agency:  Amy 
Property  Number  219090380 
Status:  Unutilized 
Comment  1918  sq.  ft;  1  story  wood  frame; 

needs  rehab;  off-dte  use  only. 
Bldg.  T-6016 

U.S.  Army  Logistics  Center  and  Fort  Lee 
Shop  Road 
Fort  Lee,  VA 

Landholding  Agency:  Army 
Property  Number  219030331 
Status:  Unutilized 
Comment  10S20  sq.  ft;  2  story  wood  frame: 

needs  rehab;  off-sito  use  only. 

Bldg.  T-2016 

U.S.  Army  Logistics  Canter  and  Fort  Lae 

7ai  Street 

Fort  Lee,  VA 

Landholding  Agency:  Army 

Property  Number  219090332 

Status:  Unutilized 

Comment  4720  sq.  ft;  2  story  vinyl  dding/ 

wood;  needs  rdub:  off-dte  use  only. 
»dg.T-4017 
U.&  Amy  Logistics  Center  and  Fort  Lea 
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TdiStrMt 
FoctLacVA 

Landholding  Ageoqr  Anny 
Property  Number  219090333 
SutuK  Unotilized 

CoaoMat  4720  aq.  fU  2  •Kxy  vinyl  tiding/ 
wood:  needs  rdiab;  off-ilte  nae  only. 

Bldg.T-2018 

VS.  Amy  Logiatica  Center  and  Fort  Lee 
7di  Street 
Fort  Lee.  VA 

Landholding  AgeacrAnor 
Property  Number  219030834 
Status:  Unutilixed 

CoeuneBt  4720  sq.  fL;  2  story  vinjri  siding/ 
wood  needs  rriiab;  off-site  use  only. 

Bidg.T-2019 

VS.  Amy  Logistica  Center  and  Fort  Lee 
rth  Street 
Fact  Lee.  VA 

Landholding  Ageacr  Army 
Property  Number  219090335 
Status:  Unutilixed 

Pj—iimnt;  4720  sq.  fL;  2  story  vinyl  siding; 
Bseds  rehab;  off-site  use  only. 

Bldg.  7^2020- 

U.8.  Army  Logistics  Center  and  Fort  Lee 

7di  Street 

Fort  Lee.  VA 

Landholding  Agency  Amy 

Property  Number  219030936 

SUtua:  Unutilized 

Commenfc  4720  aq.  It;  2  story  vinyl  siding: 

needs  rdiab;  off-aite  uae  only. 
BIdg.  T-1418 

U.S.  Army  Logistics  Center  and  Fort  Lee 
"A"  Avenue 
Fort  Lee,  VA 

Landholding  Agency:  Army 
Property  Number  219030367 
Statue:  Unutilized 
Comment:  3100  aq.  fL:  1  atmy  wood  frame; 

needa  rehab;  presence  of  asbestos;  off-site 

use  only. 

BIdg.  T-ISIS 

VS  Army  Logistics  Center  and  Fort  Lee 

"A"  Avenue 

Fort  Lee,  VA 

Landholding  Agency:  Army 

Property  Number  219030388 

Statue:  Unutilized 

Comment:  28S0  sq.  ft;  1  story  wood  frame: 

needs  rehab;  presence  of  aabestoe;  off-site 

use  only. 
BIdg.  T-2011 

U.S.  Array  Logistics  Center  and  Fort  Lee 
'"A"  Avenue  and  Bni  Street 
Fort  Lee.  VA 

Landholding  Agency:  Army 
Property  Number  219030360 
SUtus:  Unutilized 
Comment  28S0  sq.  fU  1  story  wood  frame; 

needs  rriiab;  off-site  use  only. 

Bldg.T-2012 

U.S.  Army  Logistics  Center  and  Port  Lee 
"A"  Avenue 
FortLee.VA 

Landholding  Agency:  Army 
Property  Number  219080970 
Status:  Unutilized 

Comment  2850  sq.  ft;  1  story  wood  frame; 
needs  rehab:  off-site  nee  only. 

Bldg.T-2021 

U.S.  Aimy  Logistics  Center  and  Fort  Lee 


"B**  Avenue 

Fort  Lee.  VA 

Landholding  Agency:  Aimy 

Property  Number  219030971 

Status:  Unutilized 

Comment  4720  sq.  ft;  2  story  wood  frame; 

needs  rehab:  possible  asbestos:  off-site  u 

only. 

Universe  of  Properties: 

Total«114 
Sttitable»eo 
Suitable  Building»S6 
Suitable  Landac4 
Unsuitable-54 
Unsuitable  BuildingssS2 
Unsuitable  Land«2 
Number  of  Resubmissions«0 

(FR  Doc  90-22290  Filed  9-20-00;  8:45  am] 
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Office  of  tfte  Secretwy 

[DodMl  No.  D-eO-931;  FR-aiO-O-Oll 

DetogaHon  of  Concunenl  Aiilhortty  to 
ttw  Deputy  AMMant  Secretary  for 
Finance  and  Management,  Office  of 
'Administration 

AQBiCv:  Office  of  the  Secretary.  HUD. 
action:  Notice  of  concurrent  delegation 
of  authority. 

SumURV:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Deputy  Assistant  Secretary  for  Finance 
and  Management.  Office  of 
Administration,  all  authority  vested  in 
the  position  of  Assistant  Secretary  for 
Administration. 

EFFKCnvi  DATE  September  13. 1990. 
TON  TONfTNm  INTOWMATION  CONTACT: 
Charles  M.  Farbstein.  Assistant  General 
Counsel  for  Administrative  Law,  Office 
of  General  Counsel.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  room  10254. 
Washington,  DC  20410.  Telephone  (202) 
706-3138  (this  is  not  a  toll  free  number). 
SUWUMDITAIIV  MPOmiATION:  The 
Secretary  of  Housing  and  Urban 
Development  recently  established 
within  the  Department  a  new  position  of 
Deputy  Assistant  Secretary  for  Fmance 
and  Management,  within  the  Office  of 
Administration,  to  assist  in  the  overall 
direction  and  management  of  the  Office 
of  Administration  and  to  have 
concurrent  authority,  with  the  Assistant 
Secretary  for  Administration,  for  all 
Office  of  Administration  progranu  and 
functions  of  the  Department  This  notice 
delegates  authority  to  the  Deputy 
Assistant  Secretary  for  nnance  and 
Management  to  concurrently  exercise 
the  aotteovity  6f  the  Assistant  Secretary 
for  Admhiistration  and  revokes  the 
previous  concurrent  delegation  of 
authority  to  the  Deputy  Assistant 


Secretary  for  Administration,  issued  in 
1974. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  delegated.  The  Deputy 
Assistant  Secretary  for  Finance  and 
Management  Office  of  Administration,  is 
hereby  delegated,  concurrently  with  the 
Assistant  Secretary  for  Administration.  aB 
authority  currently  ddegated  to  the  Assistant 
Secretary  for  Administration. 

Section  B.  Delegation  Revoked.  The 
following  delegation  of  authority  is  revoked: 

1. 39  FR  38273  (October  3a  1974)  (Dodwt 
No.  D-74-292] 

Any  redelegations  issued,  or  action  takan, 
under  any  delegation  revoked  herein  shall 
remain  in  effect  until  expressly  aiodified  or 
revoked. 

Audiority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.a  3535(d)). 

Dated  September  13, 1900 
lack  Kemp, 

Secretary  ofHouaing  and  Urban 
Development 

[FR  Doc.  90-22367  Filed  9-20-40;  8:45  am] 
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Office  of  Administration 
[Dodtel  No.  N-90-31S1] 

Submiseion  Of  Proposed  nfOrmaUon 
ColecdonstoOMB 

AQENCV:  Office  of  Administration.  HUD. 
AcnoN:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADOnesSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs.  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOa  PURTHCR  INTONMATION  CONTACT 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urb|in  Development  451 7th  Street 
Southwest  Washington.  DC  204ia 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documoiti 
submitted  to  OMB  may  be  obtained 
firom  Mr.  Cristy. 
SUmjMSNTARV  MTORMATNMi:  The 

Dq>artment  has  submitted  die  proposals 
for  the  collections  of  inf (vmation.  as 


desorihed  JfilftW.  to>QMBibr>ie«iB«r.  as 
required'by  the  PaperworkHeduofion 
Act  (44  U.SXI  ehaptsr-35). 

The  Notices  list  the  followiiig 
information:  II)  Xheiitle^ihe 
inlbimafion  jcoOection-paqposal;  42)  ittw 
office  oTthe  agmcy  io  collent  the 
information:  ^  (he  desciiptioB  of tthe 
need  tor  the  iritonnation  aiodits 
proposed  use:.'(4)  the  agency  form 
number,  if  appIicable:.X5)  whatmembecs 
of  the  public  will' be  ^edted  by  the 
proposal:  (6)  bowirequeiltly  iitfomiation 
submissions  will  be  -required; :  (7)  an 
estimated-the  total-numbers  of  hours 
naedaditopEspBre  itfie  infisrmation 
submission  includingTtiimbarOf 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 


propos^'ts  seMTtor  fla-OMtaarian.' 
reinstataaant  or  reviston  fl{«B 
rinfoimatien  A^otion<aigiiiMBieBt:-attd 
(ft)  ihejumes-and  talgthoae'iuimhan'of 
an  agency  official ^niliarwiAithe 
pioiraaalaBd  of  Ihe  OM&Daak  Offioar 
for  the  Department 

lAuthaiitr^wtiooJMr  ef  te  Bapeiwari: 
Aeduetion  Act-44  U.B.C.^5a7;«acttan  7(d).flf 
the  D^iaitaMntofHouaiag'«Bd  Urban 
Development  Act  42  UACSU^^ 

Dated:  SeptenAar  10,  UOO. 
Joim  T.  Murphy, 

Ditaetor,  InformationrPoUay  ondMaaagmmBt 
Division. 

Av!posa/;'Man8gemBnt<Reviaws  ef 

Multifami^Pro^ota. 
Office:  Housing. 


9<xfJimnmediaritm 

Form  HUD489li«ffl'bei]sed  When 
conduoting  on'tflte  reviews  Uipitijact 
operationsto  evaluate'tfie  gudltydf 
project  maaagemaiit  fleteraiina  jQis 
causes  of  jiroject  problams,  daidaa 
correGtiMB-actioDS  teaafieguaidtdM 
Depaatmeot^'finoBdal  inlaiBataaal 
^namaidaoent  sah.isad  saattaiy 
hoaiiiig  for  tenants. 

Aespam/eirtK  tartnesses  or  other  lor- 

profit  and  noorprafit  institutioBa. 
Frequency.ttfSubauaBioa:  QUom. 
iJieparting  Burden: 


Nunnbsr  of 


FPSQUsncy  of 


How*  par 


BiaOsn 
hours 


Management  Ravim  Questionnaire- 


1.120 
1.120 


a 
.1 


a^ao 

4,120 


Total  estimated  if  arden  hours:  4,480. 

Status:  Revision. 

Contact  IXMHeaaa,  HUD,.(202)  708- 

3944.  Scott  Jacobs.  OMB.  (202)  395- 

6880. 

Date:  September  la  19ga 
Proposal:  Flexible  SiibsidyCapital 

Improvement  Loan  Program.  .£R-i2824. 


Office:  Housing. 

riescription  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  will  be  used  to  facilitate 
the  analyses  necescaiy  to  determine 
eligible-ptojaots'  .problems  anddollar 
needs.  "HieywdliHlBO  twsure  fee.'best 
use  of  funds,  track  completion  of 
tasks,  and  flow  of  funds. 


Form  number  HUD-BB23A.  062aB, 
9a24A.  9835.  983SA.  9835B. 

Respondents:  State  or  Local 
Governments,  businesses  or  oaier  nir- 
profit  non-profit  institutions,  and 
small  businessea^or  otganiiationa. 

Frequency  of  submission:  Monthly. 
Quarterly,  and  Annually. 

■Reporting  iarden: 


NuffitMr  df 


r>e(|ue>Ky  of 


Hours  psr 


Burdsn 


Forms: 

HUD-0823A.. 

HUD-9823B.. 

HUD-M24A.. 

HUD-9e3S...„ 


HUD-9835A.. 
HUD-983SB.. 


40 

1< 

4i0 

40 

'  4 

» 

40 

4 

20 

8.200 

40 

100 

S7 

114 

S 

12 

40 

180 

a 

4 

It 

40 

^40 

00 

00 

Total  estimated  burden  hours:  4.558. 

Statas:  Extensk>n. 

Contact  William  J.  Schick.  HUD,  (202) 

708-2654,  Scott  Jacobs,  OMB,  (202) 

395-6880. 

Dated:  September  la  1990. 
[FR  Do&  90-22304  FUed  9-20-00;  8:45am] 
I  coos  421»«1-« 


action:  Notices. 


[Docket  Na  N-tO-S150] 

Submiasion  of  Propossd  information 
CoOectionatoOMB 

aoincv:  Office  of  Administration.  HUD. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 


;  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 


BEST  COPY  AVAILABLE 


Executive  Office  Building.  Washington. 
DC  20503. 

FOa  FURTHta  mPORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Soutiiwest  Washington.  E>C  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
form  Mr.  Cristy. 

SUPPLCMUITAHY  MTONMATION;  The 

Department  has  submitted  the  proposals 
for  tiie  collections  of  information,  as 


1990 


UMI 
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described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
infonnafion:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  die  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  numbers 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequendy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
reqMmdents.  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 


proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Aadiofity:  Section  3507  of  die  Paperwork 
Reduction  Act  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.8.C  3535(d). 

Dated:  September  12. 1990. 
John  T.  Mofidiy, 

Director,  biformatioB  Policy  and  Management 
Division. 

Proposal:  Rental  Rehabilitation 
Program  (RRP}-Jlent  Verification 
Survey. 


Office:  Community  Planning  and 
Develq;>ment 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Investor  owners  participating  in  the  RRP 
will  be  requested  to  supply  information 
on  rents  charged  on  units  rehabilitated 
with  RRP  funds.  The  results  of  the 
annual  survey  will  be  provided  to 
Congress  in  the  Department's  annual 
report  on  the  program. 

Form  number.  None. 

Respondents:  Individuals  or 
households  and  non-profit  institutions. 

Frequency  of  submission:  Annually. 

Reporting  burden: 


Total  estimated  Jiurden.houcs:  IQO. 
Statusi  Exteaision. 

CoAtactrJdarie  Elam.iiUD,>(2Q2)  71)8- 
3423:  Scf^t  Jacobs,  X3MB.  (202).3gS-fliSQ. 

Date:  ■S^Uaaimras.  (MO. 

AYjposo/:  Mortgagof^B"Ce^tI^lcatB  of 
Actual  Cost. 
Office:  Housing. 


Description  t^Jhe-needJor  the 
information  and  its  peqposed  use:1he 
mortgagor  submits  this  report  cert^i^g 
actual  development  cost  ao  ilie 
Department  can  make  a  determinsfion 
of  mortgage  insorenoe  acceptability  and 
prevent  windfall  profits.  HtJBJised  also 
to  provide  a  base  for  evaluating  bousing 
programs,  labor  costs,  and  phjuical 


impEovamants  Jd  oennactien  with 
construction  af^waUifemily  bousing. 

Form  noBiAer'UDO-HIZSX). 

Respondents:  Businesses  orodier  fer- 
pnffit  cmd  nonqnofitiinstilntions. 

Preqtiency  df  submission:  On 
occasion. 

Reporting  hurden: 


Number^ 


FrequeoBy  Qrf 
raaponae 


HUtV92330. 


3S0 


S«800 


Nunibef  of 


j^      Frequency  o(      j. 


Hourspar  Burden 
"       hours 


Rertf  VerifcsMon  Survey- 


t.100 


26 


275 


Total  estimated  burden  haw^:  BJBOO. 

Status:  Extension. 

Contact-  Richard  S.  Fitzgerald,  HUD, 
(202)  70&-O283:  Scott  Jacobs,  OMB,  {ZOZ] 
395-6880.        I 

DttB.  S^tteiiberJS.  loao. 

[FR  Doc.  90^22365  Tiled9-2O-«0:B:45  am] 
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Total  estimated  burden  hours:  275. 

Status:  Extension 

Contact  Frances  Bush.  HUD.  (202) 
708-1296:  Scott  Jacobs,  OMB,  (202)  395- 
6880. 

Da,te:  Se/Oember  12.  isea 


Proposal:  Mortgagee's  Application  for 
Partial  Settlement  (Mtiltifamily 
Mortgage). 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
data  compiled  on  this  form  is 


information  needed  to  process  a  partial 
claim  settlement 

Form  number:  HUD-2537. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Number  of       ^ 
leepondents      ^ 

Fiequencyof      ^ 
raaponae        '^ 

Hourapar      ^ 
raaponae 

Burden 
houra 

HiJO-2537 

__.  .      .   _     _.  aoo 

1  ' 

% 

100 

DEPftRTMENTOF  THE  1MTE»iOli 
Bureau  at  Indian  Affaira 

InfomaMoo  CoHectiOB  Submitted  t» 

the  Oflto*«rf  Management  jmdBMlo>t 
fOfMBview 

The  proposal  Tor  the  collection  of 
information  listed  has  been  siibntitted  to 
the  Office  ofManagement  and  Budget 
for  approval  under  the  provision  of  the 


Paperwork  Reduction  Act  [*iVS:C 
chapter  35).  Copies  of  the  proposed 
information  collection  requirement 
related  forms  and  explanatory  material 
may  be  obtainedliy  contacting  the 
Bureau's  Clearance  Officer  affile  phone 
number  listed  below.  Comments  and 
suggestions  on  theTequirement  Aeitld 
be  made  within  30  days  directly  4o  the 
Office  of  Management  and  Budget 
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Paperworic  Redoctioii  Pro|ect  1076-0112. 
Washington,  DC  20503  at  (202)  395-734a 

Title:  25  CFR  13.11  Content  of 
reassiunption  petition. 

Abstract  Federally  recognized  Indian 
tribes  in  Public  Law  83-60B  states  may, 
under  the  Indian  Child  Welfare  Act, 
reassume  jurisdiction  of  Indian  child 
custody  proceedings.  This  information 
enables  tf>e  Secretary  to  determine 
wbether  reassumpticHi  is  feasible. 

Bureau  form  number  None. 

Frequency:  As  needed  until  approved. 

Description  of  respondents:  Federally 
recoqpiized  Indian  tribes. 

Annual  responses:  2. 

Annual  burden  hours:  160. 

Bureau  clearance  officer  Gail 
Sheridan  (202)  206-2885. 

Dated:  September  6, 199a 
Batty  B.  TtppeooBoie 
Acting  Chief  Diviuoa  of  Social  Sciencea, 
[FR  Doc  90-22386  Filed  9-20-90: 8:45  am] 


Information  Celactlon  SubmlM^d  to 
tiM  Offloo  off  Managwnont  and  Budgot 
for  Rovww 

The  proposal  for  the  coDection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provision  of  Uie  Paperworic  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  the 
proposed  information  collection 
requirement,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  Usted 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (1076-0111), 
Washington,  DC  20503  (202)  395-7340. 

Title:  25  CFR  23.13— Payment  for 
appointed  counsel  in  state  Indian  child 
custody  proceedings. 

Abstivct  A  state  court  that  appoints 
counsel  for  an  indigent  party  in  an 
Indian  child  custody  proceeding  for 
wdiich  appointment  of  counsel  is  not 
authorized  by  state  law  shall  send 
written  notice  to  the  Bureau.  The  Area 
Director  using  diis  information  can 
certify  if  the  client  in  the  notice  is 
eligible  to  have  his  counsel 
compensated  by  the  Bureau  in 
accordance  wiu  the  Indian  Child 
Welfare  Act 

Bureau  form  number  None. 

Frequency:  Upon  request  for 
assistance. 

Description  of  respondents:  State 
courts. 

Annual  response:  4. 

Annual  burden  hours:  90. 


Bureau  clearance  officer  Gail 
Sheridan  (202)  208-2685. 

Dated  August  29, 199a 
Pavid  L.  Hkkman, 

Chief,  Diviaion  of  Social  Services. 

[PR  Doc.  90-22837  Filed  9-20-90;  8:45  am] 

SaXMa  COM  4S104Mi 

Information  Coloction  Submittad  to 
IIM  Offico  of  Managomant  and  Budget 
for  iravwn 

The  proposal  for  the  collection  of 
information  listed  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provision  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
chapter  35).  Coiries  of  the  proposed 
information  collection  requirement 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Bucket 
Interior  Desk  Officer.  Paperwork 
Reduction  Project  (1076-0110), 
Washington.  DC  20503  at  (202)  395-734a 

Title:  25  CFR  21.6-^hiancial 
Statement 

Bureau  form  number  1078-0110. 

Abstract-  Any  state  or  agency  which 
has  contracted  with  the  Bureau  shall, 
thirty  days  after  the  close  of  each  fiscal 
year,  provide  the  Assistant  Secretary  for 
Indian  Affairs  an  analysis  of  financial 
expenditures  made  pursuant  to  that 
contract 

Frequency:  Annually,  or  thirty  days 
after  ttie  close  of  each  fiscal  year. 

Description  of  respondents:  States  or 
other  agencies  that  contract  with  the 
Bureau. 

Annual  response:  2. 

Annual  burden  hours:  10. 

Bureau  clearance  officer  Gail 
Sheridan,  (202)  206-2685. 

Dated  August  27, 199a 
David  L.  ffickmaii. 

Chief,  Division  of  Social  Services. 

(PR  Doc  90-22388  Filed  9-2D-«0;  8:45  am] 
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Buraau  of  Land  Managamant 
doaura  of  PmMc  Landa;  CaMomia 


r:  Bureau  of  Land  Management 
DqMrtment  of  the  Interior. 
action:  Emergency  closure  of  use  on 
public  lands,  Lassen  County,  California. 


further  notice.  Access  to  these  lands  is 
limited  to  authorized  personnel  from  the 
Departments  of  the  Interior  and  Defense 
on  official  business,  or  other  persons 
specifically  authorized  access  by  the 
above  referenced  Departments.  This 
closure  is  necessary  to  protect  the  public 
from  injury  due  to  unexploded 
ordinance  which  may  be  present  on 
these  lands.  Additionally,  the  Skedaddle 
and  Spencer  Basin  Roacls  may  be 
temporarily  closed  for  short  periods, 
during  the  demolition  of  ordinance  at 
the  adjacent  Sierra  Army  Depot 
Demobtion  Pit 

dates:  This  closure  goes  into  effect  on 
September  16, 1990  and  shall  remain  in 
effect  until  revoked  or  modified  by  the 
Authorized  Officer. 

RM  RIRTHER  mroRMATKNI  CONTACT: 

Dick  Stark,  Area  Manager,  Eagle  Lake 
Resource  Area.  2545  Riverside  Drive. 
Susanville,  California,  96130.  Telephone: 
(916)  257-0456. 

SUPPLEMENTARY  INFOmiATION:  The 

authority  for  this  closure  is  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  this  order  is  subject  to  arrest  and 
fine  of  up  to  $1,000,  and/or 
imprisonment  not  to  exceed  12  months. 
This  closure  applies  to  all  members  of 
the  public  except  authorized  personnel 
fivm  the  Departments  of  the  Laterior  and 
Defense  or  others  authorized  by  the 
above  referenced  Departments. 

This  order  affects  public  lands  within 
the  following  area: 

Mount  INablo  Maridian,  CaUfomia 

T.  28  N..  R.  17  E. 

Portioiu  of  sectioiu  3,  lan.  14.  and  IS, 
west  of  Skedaddle  Road  and  south  of 
Spencer  Basin  Road 
Robert  |.  Sbarve. 
Associate  District  Manager. 
[FR  Doc.  90-22352  Hied  9-20-aO;  8:45  am] 


[CO-050-4410-02) 

Canon  CHy  OMrict  Advlaory  Counci 


r.  Bureau  of  Land  Management, 
Interior. 

ACTNMC  Notice  of  meeting. 


r.  Notice  is  hereby  given  that 
use  of  selected  public  lands  east  of  die 
Sierra  Aimy  Depot  Lassen  County. 
CaUfomia.  is  cloaed  to  the  public  until 


r.  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-879  that 
die  Canon  City  District  Advisory 
Council  (DAC)  meeting  will  be  held 
Wednesday,  October  17,  lOOa  12:00  pjn. 
to  5  p.m.  and  Thursday.  October  18. 
1990. 8  a  JB.  to  5  pjn..  at  the  Bureau  of 
I^nd  Management  Canon  Qty  District 
Office.  3170  East  Main  Street  in  Canon 


City,  Colorado.  The  meeting  agenda  will 
include: 

1.  A  field  trip  of  potential  ACECs  in 
the  Royal  Gor^iB  Resource  Area. 

2.  Update  on  the  San  Luis  Resource 
Management  Flan/Ehvironmental 
Impact  Statement 

3.  Workshop  to  help  formulate 
fdtematives  for  the  Royal  Gorge  RMP/ 
EIS. 

4.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  8  ajm.  on 
October  18  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  Districrt  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak.  The  public  is 
also  invited  on  the  field  trip,  however 
they  may  need  to  provide  their  own 
transportation. 

ADDRESSES:  Anyone  wish  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management 
P.O.  Box  2200, 3170  East  Main,  Canon 
City,  Colorado  81215-2200  by  October 
16,1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Kin  Smith  (719)  275-0631. 

SUPPLEMENTART  INFORMATION: 

Summary  of  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
reproduction  chiring  regular  working 
hours  at  the  District  Office 
approximately  30  days  following  the 
meeting. 

Doonia  R.  Sparkst        . 

District  Manager. 

[FR  Doc.  90-22382  Filed  9-20-90;  a-45  am] 
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Ely-District;  Meeting 

AQENCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ely  District  of  the  Bureau 
of  Land  Management  (BLM)  announces 
a  forthcoming  meeting  of  the  Ely 
Grazing  Advisory 'Board. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  October  17, 1990.  at  10  ajn. 
at  the  Ely  District  Office,  Bureau  of  Land 
Management  Conference  Room,  702 
NorA  Industrial  Way,  Ely.  Nevada. 

SUPPLEMENTARY  INPORMATNNC  This 

meeting  is  held  in  accordance  with 
Public  Law  22i-¥a,  The  meeting  is  open 
to  the  public  public  comments  will  be 
accepted  from  10-.30  to  11  ajn.  Anyone 


wishing  to  make  an  oral  statement 
should  notify  the  District  Manager. 
Bureau  of  Land  Management  702  North 
Industrial  Way.  HC  33,  Box  150,  Ely, 
Nevada  88301-8406  by  October  15, 1990. 
The  main  agenda  items  will  be  the 
status  of  projects  programmed  for 
construction  or  feasibility  and  survey 
and  design  studies  next  fiscal  year. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
reproduction  during  regular  office  hours 
within  30  days  following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Reuwsaat  (702)  289^(865. 

Dated  September  14,  lOOa 
Kometh  C.  Walker, 
District  Manager. 

[FR  Doa  90-22342  Filed  9-20-00;  8:45  am] 
BNXMa  COOe  4S10-HC-H 


[NV-040-00-4130-02] 
Ely  Diatrict;  Meeting 

AQENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Ely  district  advisory  council 
meeting. 

summary:  Notice  is  hereby  given  that 
the  District  Advisory  Counci  for  the  Ely 
District  Nevada,  will  meet  on  October 
24. 1990.  The  meeting  will  be  held  in  the 
District  Conference  Room,  702  North 
Industrial  Way,  Ely,  Nevada,  beginning 
at  7  a.m. 

The  agenda  is  as  follows: 

1.  Introductions. 

2.  Election  to  fill  vacant  Chairperson. 

3.  General  Business. 

4.  Briefing  on  tour. 

5.  Public  comments. 

8.  Tour  of  Bald  Mountain  Mine. 

The  meeting  is  open  to  the  public  and 
members  of  the  public  may  make 
statements  before  the  Council.  Persons 
wishing  to  make  a  statement  to  the 
Council  should  contact  Tim  Reuwsaat  at 
the  Ely  District  Office  at  702-289-4865 
no  later  than  October  22, 1990.  The  tour 
of  the  Bald  Mountain  Mine  is  also  open 
to  the  public  however,  members  of  the 
public  must  provide  their  own 
transportation  and  lunch. 

ADDRESS:  Comments  and  suggestions 
shoiild  be  sent  to:  Bureau  of  Land 
Management  HC33.  Box  15a  Ely. 
Nevada  89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Reuwsaat  (702)  289-4865. 

Dated  September  14, 199a 
KMUMtfaG.Walkst^.^^     . 
District  Manager.     /         \.    *.."■:* 
[FR  Doc.  90-22343  nied  9-20-90;  8:45  am] 
I  0001  aw-HC-M] 


DEPARTMENT  OF  THE  INTERIOR 


DEPARTMENT  OF  AGRICULTURE 


Landa  Tranatarred  from  the  GIfford 
PInehot  and  Snoquabnie  National 
Foraata  to  Mount  Rainier  Natlonai  Partt 


;  National  Paric  Service. 
Interior,  Forest  Service.  USDA. 

ACTION:  Notice;  transfer  of  lands. 


:  Pursuant  to  section  302  of 
PubUc  Law  100-668  the  boundaries  were 
adjusted  and  lands  were  made  part  of 
the  Gifford  Pinchot  National  Forest 
Snoqualmie  National  Forest  and  Mount 
Rainier  National  Paric 

DATES:  This  transfer  became  effective 
November  18 1988 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  Weyer,  Land  Law  Examiner, 
Forest  Service.  USDA.  P.O.  Box  3823. 
Portland,  Oregon  97208-3823,  (503)  328- 

2921. 

SUPPLEMENTARY  INFORMATION:  In 

compUance  with  section  302  of  the  Act 
of  November  16, 1988,  Public  Law  100- 
668,  notice  is  hereby  given  that  the 
following  lands  have  been  transferred 
fit>m  the  Gifford  Pinchot  and 
Snoqualmie  National  Forests  to  the 
Mount  Rainier  National  Park  and  further 
describes  those  additional  lands 
transferred  bom  the  Mount  Rainier 
National  Park  to  the  Snoqualmie 
National  Forest 

Lands  transferred  from  the  Gifford 
Pinchot  National  Forest  to  Mount 
Rainier  National  Park  are  described  as  a 
tract  of  land  lying  on  Backbone  Ridge  in 
sees.  7, 8,  and  18  T.  14  N.,  R.  10  E., 
Willamette  Meridian,  Lewis  County, 
Washington.  It  is  particularly  described 
as  follows:  beginning  at  the  intersection 
of  the  Tatoosh  Wilderness  boundary 
with  the  south  boundary  of  Mount 
Reiner  National  Park,  said  intersection 
located  in  the  WV^  of  sec  7.  T.  14  N..  R. 
10  E;  thence,  southeasterly  along  the 
Tatoosh  Wilderness  boundary  to  angle 
point  number  62  of  said  wilderness 
boundary,  said  angle  point  legated  in 
Uie  NE  V4  of  sec  18  T.  14  N.,  R.  10  E.; 
thence,  north  to  a  point  lying  200  feet 
southeasterly  bom.  and  perpendicular  to 
the  centerline  of  Stevens  Canyon 
Highway,  said  point  located  in  the  NEy4 
of  sec  18;  thenc»  northeasterly  along  a 
line  lying  200  feet  southeasteriy  from 
and  parallel  with  the  centerline  of 
Stevens  Canyon  Highway  to  the 
intersection  with  the  south  boundary  of 
Mount  Rainier  National  Paric  said 
intersection  located  in  the  WM  of  sec  8. 
T.  14  N..  R.  10  E.;  and  thence  westeriy 
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along  the  south  boundary  of  Moimt 
Rainier  National  Puk  to  A«  potet  at 
beginning.  Containing  about  210  acres  of 
land,  more  or  less. 

Landa  tranafetred  from  the 
Snoqualmie  National  Forest  to  the 
Mount  Rainier  National  Park  ar* 
described  as  a  tract  of  land  lying  on 
Klapatche  Ridge  in  sec.  28,  T.  16  N..  R.  7 
E..  Willaraette  Meridan,  Pierce  Cotmty, 
WasUngtoB.  It  is  more  partknlariy 
described  as  follows:  the  EMNEVdfEVt 
and  the  NE^4SEV4NEV4  of  sec  28. 
Containing  30  acres  of  land,  more  or 
less. 

Lands  transisRed  frtm  Mount  Rainier 
Nalkioal  Park  to  the  Saoquahnie 
National  Forast  are  described  as.  Parcel 
1,  a  tract  of  land  lying  on  Qvstal 
Mountain  in  T.  17  R,  R.  10  E^ 
Willamette  Meridian.  Pierce  County. 
Washington.  It  is  more  particulariy 
described  as  follows:  r^erencing  angle 
points  number  126A  and  127A  of  the 
Bureau  of  Land  Management  Boundary 
Survey  in  T.  17  N.,  R.  10  E..  Willamette 
Meritttan.  (apimived  January  2a  1978) 
for  die  east  boundary  of  Mount  Rainier 
National  Park;  beginning  at  said  ELM 
angle  point  laaA  said  point  bemg  on  the 
ridge  top  oenteifinr,  Aence  N  06*  21'  SI" 
E  (record  N  or  42*  E)  075.65  feet  (record 
067.92  feet)  to  s^  BLM  angle  point 
127A  alao  being  on  said  rki^  top 
centerUne:  and  thence  southeriy  along 
said  ridge  top  oenterBne  to  BIM  an^e 
point  12BA.  Containing  0.82  ot  an  acre  of 
land,  more  or  leas. 

Parcel  2  is  a  tract  of  land  lying  on 
Ciystal  Mountain  in  T.  17  Nh  R.  10  E^ 
Willamette  Meridian.  Pierce  County. 
Washington.  It  is  more  particulariy 
described  aa  follows:  referencing  angle 
ptrints  niBiber  127A.  12aA.  and  120A  of 
the  Bureau  of  Land  Management 
Boundary  Survey  in  T.  17  Nm  R.  10  E^ 
V.'illamette  Meridian,  (anvoved  January 
20, 187^  for  the  east  boundary  of  Mount 
Rainier  National  Park:  commencing  at 
said  BLM  ai^  point  127A:  thence  N  31* 
25'  E  along  the  line  towards  said  BLM 
angie  point  128A  a  distance  of  507.88 
feet  to  a  point  on  the  centerline  of  the 
ridge  top  and  the  true  point  of  beginning 
of  the  parcel  herein  described:  dience 
contin^  N  31*  25'  E  1119.20  feet; 
thence  N  01*  28'22"  E  72.95  feet:  thenoe 
N 14*  2r41"  W  361.52  feet  thence  N  08* 
24'19"  W  277D6  feet:  thence  N  05*  40'54" 
E  475.38  feet:  dience  N  06*  36'01"  E 
136006  feet:  thence  N 10*  4r33"  E  628.35 
feet:  thence  N  88*  12*02"  E  SOJOO  feet  to 
the  centerline  of  said  ridge  top:  and 
thence  southeriy  along  the  centerline  of 
said  ridge  top  through  BLM  angle  points 
128A  and  12aA  to  tl^  point  of  be^nning. 
Ctmtaining  22.63  acres  of  land,  more  or 
I 


Parcel  3  is  a  tract  of  land  lying  on 
Crystal  Moont^n  in  T.  17  N..  R.  10  E., 
Willamette  Meridian,  Pierce  County, 
WaaUi^oB.  It  is  more  particulariy 
described  as  follows:  referenckig  ang^ 
points  nunber  12BA  and  laoA  (rf  the 
Bureau  of  Lnd  MoMgeaent  Boundary 
Survey  bi  T.  17  N.,  R.  10  B.,  Willamette 
Meridian,  (approved  January  20, 1978) 
for  the  eaat  bomdary  of  Mount  Rainier 
National  Park;  commencing  at  said  B3M 
angle  point  130A:  thenoe  S  03*  58'14"  W 
(Record  803*  56'  W)  akmg  the  line 
towards  sakl  BLM  ai^  point  128A  a 
distance  of  1064.16  feet:  thence  N  86*  01' 
46"  W  perpmdicular  to  said  line  243.06 
feet  to  the  oentertine  of  the  ridge  top  and 
the  true  point  of  beginning  of  the  parcel 
herein  described;  thence  S  88*  12'02"  W 
30.00  feet;  and  thence  N  06*  40'46"  W 
1749.98  feet  to  a  point  on  the  centerline 
of  said  ridge  top:  thence  southerly  along 
the  centerline  of  said  ridge  top  duough 
said  BLM  angle  point  130A  to  die  true 
point  of  beginning.  Containing  8.05  acres 
of  land,  more  or  less. 

Crystal  Mountain  Parcels  1. 2,  and  3 
aggregate  31. 50  acres  of  land,  more  or 
less 

Dated  September  11, 1990. 

Mnili«Bl.Biig^ 

Acting  Regional  Director,  Pacific  Northwest 
Region,  National  Park  Service. 

Dated:  September  14. 1990. 
lofan  E.  Lew*. 

Acting  Regioaal  Forester,  Pacific  Nmthweet 
Region,  USDA  Forest  Service. 
[FR  Do&  •0-22307  Filed  9-^0-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


Entrance  Fees,  Grand  Canyon  Nationat 
Park 

AttBlCV:  National  Park  Service,  Interitw. 
ACTION:  Notice  of  fee  increase. 


;  Notice  is  hereby  given  that 

entrance  fees  at  Grand  Canyon  National 
Paric  will  hicrease  on  October  1, 1990. 
New  fee  amounts  for  a  single  visit  wiU 
be  SlOJX)  per  vehicle,  for  entry  by  a 
private,  non-commercial  motor  vehicle, 
or  $4.00  per  person  for  entry  by  other 
means. 

dates:  This  action  will  be  effective 
October  1, 198a 

SUPPLEMBITAIIV INPOMIATION:  Public 
Law  100-203,  enacted  December  22, 
1987,  amended  the  Land  and  Water 
Conservation  Fund  Act  of  1964  to 
authorize  an  increase  in  entrance  fees 
for  three  national  parks.  This  law 
provides  that  a  maximum  fee  of  $10.00 
per  private,  non-commeicial  vehicle  may 
be  diarged  at  Grand  Canyon  Nafional 
Park  beg^oning  Octdicr  1.  lasa  Hw 


same  enhance  fee  was  authorized  for 
YeUowstone  and  Graod  Teton  National 
Parks,  for  immediate  implementation.  - 

The  National  Park  Service  will  begin 
charging  entrance  feea  at  the  authorized 
rate  on  October  1. 199a  A  single  visit 
permit,  valid  for  unlimited  entries  during 
a  seven  day  period,  will  increase  from 
die  present  t&JBO  to  $iaoa  This  permit 
wiU  be  valid  for  all  persons  entering  in  a 
private,  non-commercial  vehicle,  such  as 
a  car,  truck,  motorcycle,  motor  home,  or 
private  van.  For  persons  entering  by 
other  means,  sudi  as  bus.  train,  bicycle, 
or  on  foot,  a  single  visit  permit  will 
increase  from  the  present  $2.00  to  $4.00 
per  person,  as  authorized  by  the  1987 
legislation. 

There  will  be  no  change  in  the  amount 
charged  for  an  annual  pass  to  Grand 
Canyon  National  Park,  which  now  costs 
$15.00  and  allows  unlimited  visits  to  the 
paric  during  the  calendar  year  in  which 
it  is  purchased.  Also  available  is  the 
Golden  Eagle  Passport,  which  is  valid 
for  the  calendar  year  at  a  rate  of  $25.00 
and  provides  unlimited  entries  to  all 
areas  of  the  National  Park  Ssrstem  and 
National  Wildlife  Refuges  at  whkh 
entrance  fees  are  diarged.  llie  Golden 
Age  Passport  free  to  U.S.  citizens  who 
are  62  and  older,  and  the  Golden  Access 
Passport  free  to  disabled  U.S.  citizens, 
will  continue  to  provide  free  entrance  at 
Grand  Canyon  National  Park. 

Dated:  September  13. 19tO 
StanbyT.AIIirii^ 
Regional  Director,  Weston  Reff  on. 
[PR  Do&  90-22393  Filed  »-2a-e0: 8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

intent  To  Engage  In  Compensated 
Intercofporate  Hauling  0|>eraflons 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(bXl)  diat  die  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

Koch  Industries.  Inc  4111 E.  37di  Street 
North.  P.O.  Box  2256.  Wichita,  Kansas 
67201-2256. 

2.  WhoUy^owned  subsidiaries  which 
will  participate  in  the  operati<»s  and 
State  or  place  of  incorporation: 


Nsnw  c*  El  idly 

Piaoac* 
InoofporaMon 

ABCOn  hHwn^tpn^x  Inc 

ARKOXXXV  Im 

DslawOT. 

Ofdahoma 

Alierta 

Ch^wrri  Plpaarw  (NQU  Co     . 

Deiaware. 

Omm  Pipe  Line  Company 

Kanaas. 

Chemical  Pilroleum  cxchenQe, 
Inc.              

IMnoia. 

DalawafSi 

HncasUe  MMn0.  Inc.„    _    . 

Wset  Virginia. 

Gulf  CenM  PlpeSne  Compwiy- 

Dslswvt. 

GuN  CenM  Storage  «  Tem«- 

Nebrasica. 

neICa 

KC8X  Twminale  Compsny 

Nortti  Dakota. 

Deiaswa. 

Koch    Englneertng    Company, 

Inc. 
KOch    Engjneoftng    Company, 

Kanaas. 

Ontario. 

Ltd. 

Koch  Exploraikin  Canada,  Ud.-. 

pelawars. 

Koch  ExplorattOA  Company 

Kanaas. 

Koch  Eiiploration  Intamattonal. 

Inc. 
KochFusIa  Ine                

Delaware. 

Daiannra. 

Koch  Gathering  Systems,  Inc..... 

Kansas. 

Knrh  (itntmnala.  Inc 

Kanaas. 

Koch  Materials  Ltd 

AB)erta. 

Koch  Membrane  Systems,  Inc-.. 

Massachusetts. 

NobfMkft* 

Koch  OH  Co.  Ltd 

Attena. 

Koch  Pipeline^  Inc.  paiaware 

Delaware. 

Corp.). 

Koch  Pipelnes,  Inc.  (Wisconsin 

Corp.). 

Koch  Pipelnes,  Ltd 

Abena. 

Koch  Proooss  SystofnSi  lnc.»>»«- 

Delaware. 

Koch  Rttwiyt  inc.**»«»>*..>MM**»*>«— 

Kwsas. 

Koch  RefMng  Company 

Delaware. 

Koch  Sarvloe,  Inc 

Kanaas. 

Koch  Shipping,  bw 

DslCMfsrs. 

Koch  Sulfur  Products  Company.. 

Kansas. 

Koch    Underground    Storage 

Kanaas. 

Compeny. 

Kogas,  mc 

OktehofnA. 

Matador  Cattle  Company  (The).. 

Dolmwo. 

Matador  Coal  Company 

Virginia. 

Madsarve  of  Florida.  Inc 

DollMW8. 

Mid^SasfcatcheiMan  Pipe  Lines, 

Ltd. 
Moco,  Inc. ..~...    

Sasitatchewaa 

Kansas. 

^tonh  American  Interstate  Pipe 

KwMas. 

IneCa 

Northern  Pipe  Une  Company  „ 

Quivira  Gas  Company    .. 

Kansas. 

Reiss  Coal  Company  (The  C.) 

Wisconsin. 

(1888). 

Reiss     Ume     Compeny     of 

Ontirio* 

Canada,  LMIsd 

Reiss  Marine  Transport,  Inc  — 

Dsicwira. 

SoulhiMet  Pipe  Line  Company  „ 

Doiawara. 

ZM(41oiel,  SA  DE  CV.     - 

Maidco 

NHN^OI  &tK§ 


83f011  OaMn,  be. 
84S3S7  0alariailne. 


Plaoeal 


Onlaito. 
Oraahoi 


SdnayL.8tiifcklaod.Ir.. 

Secretary.    11 

[FR  Doc.  90-22438  Filed  9-20-flO:  8:45  am] 
aaian  COOK  rois-ai-M 

Simlor  Executive  Servica  Parformanca 
Ravlaw  Board;  Mambarahip  Changa 

September  17. 199a 

The  following  changes  have  been 
made  to  the  Sl^  Performance  Review 
Board.  Jane  F.  Mackall  is  no  longer  a 
member.  David  M.  Konschnik  has  been 
changed  frcm  alternate  member  to 


member,  and  Sidney  L  Strickland,  has 
been  added  as  an  alternate  member. 
This  designation  is  effective  September 
5.1990. 

Dated  September  13, 190a 
SidnayL  Strickland.  Ir.. 
Secretary. 

[PR  Doa  90-22425  Filed  9-20-flO;  8:45  am] 
BajJNG  cooe  mt-evM 


DEPARTMENT  OF  LABOR 

Offica  Of  tha  Sacratary 

Agancy  Racordkaapbig/Raporting 
RequlranMnts  Undar  Ravlaw  by  ttw 
Offica  of  Managamant  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public 

List  of  Recordkeeping/Reportkig 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
rebistatements.  The  Departmental 
Clearance  Officer  wiU,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  tide  of  die  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  die  information  collection. 

Coaunenta  and  Qfxestions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 


Comments  and  questions  about  tha 
items  on  this  list  shoidd  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management  US.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
1301.  Washington.  DC  202ia  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/CTA/OLMS/MSHA/OSHA/ 
PWBA/VETS],  Office  of  Management 
and  Budget  room  3208,  Washington,  DC 
20503  (telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  eariiest 
possible  date. 

Extension 

Mine  Safety  and  Health  Administration 

Radiation  Sampling  and  Esqiosure 
Records. 

1210-0003. 

Weekly;  annually. 

Underground  uranium  mine  operators 
and  meted  and  nonmetal  mine  operators 
where  radon  daughter  concentrations 
exceed  0.3  WL  35  respondents;  7.75 
hours  per  response;  13,563  total  burden 
hours. 

Requires  operators  of  uranium  mines 
and  metal  and  nonmetal  mines,  where 
concentrations  of  radon  daughters 
exceeds  0.3  WL,  to  calculate,  record, 
and  report  to  MSHA  individual  miner's 
exposures  to  concentrations  of  radon 
daughters.  Reconis  are  maintained  by 
the  mine  operator  and  are  submitted  to 
MSHA  annually. 

Pension  and  Welfare  Benefits 
Administration 

ERISA  Advisory  Opinion  Procedure 
76-1. 

1210-0066. 

On  Occasion. 

Business  or  other  for-profit  small 
businesses  or  organizations. 

142  responses.  2.130  hours.  15  hours 
per  response. 

The  procedure  is  used  by  plan 
fidudsiries.  administrators  and  other 
individuals  when  requesting  a  legal 
interpretation  bom  the  Department 
regarding  specific  facts  and 
circumstances  (an  Advisory  Opinion).   . 

Employment  Standards  Administration 

Carrier's  or  Self-Insurers  Report  on 
Rehabilitation  to  Deputy  Commissioner. 

1215-0051:  LS-222. 

On  occasion. 

Business  or  other  for-profit. 

46  respondents:  121  total  hours;  15 
min.  per  response;  1  form. 


Fednal  Re^star  /  VoL  55.  No.  184  /  Friday.  September  21.  1990  /  Noticeg 


NotifiM  OWCP  of  disabled  workers 
who  may  need  vocational  rehabilitation 
services.  Serves  as  an  early  referral 
mechanism  to  assure  diat  disabled 
woricers  receive  rehabilitation  before 
their  disabilities  become  fixed,  and  they 
devtlop  unwholesome  attitudes  that  are 
diffiailt  to  change.  Submitted  by 
insurance  carriers  and  self-insured. 

Siffied  at  WaahiiWtcn.  DC  dds  Uth  day  of 
SeptaBbar,  UOa 
PwIE-Lmw. 

Depaitmeatid  Oeanwce  Ofpoar. 
[FR  Doc  ff>-2M46  PiM  »-aO-flO;  8:45  am] 


Ubor  AdviMry  ConunttlM  for  Trade 
NegotMions  and  Trade  Polky; 
Renewal 

The  Secretary  of  Labor  and  the  United 
States  Trade  Represenative  have  taken 
steps  to  renew  &e  Labor  Advisory 
Committee  for  Trade  Negotiati(ms  and 
Trade  Policy.  The  Committee  and 
subcommittees  will  be  chartered 
porsaant  to  section  135(c)  (1-2)  of  the 
Trade  Act  of  1974  (18  U.SXL  2155(c)  (1- 
2),  as  amended  by  section  1103  of  the 
Trade  Agreements  Act  of  1978.  P^lic 
Law  Na  8»-4e.  83  SUt  306,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
Public  Uw  lOtMlB.  102  StaL  1107  (1886) 
and  Executive  Order  No.  11646.  March 
27. 1975  (U  U.S.C  2111  nt).  The  charter 
of  the  Connittee  wiU  be  filed  15  days 
from  the  date  of  this  notice. 

The  Labor  Advisory  Coomittee  for 


policy  matters  concerning  labor  and 
trade  negotiations,  operations  of  any 
trade  agreement  once  entered  into,  and 
other  matters  arising  in  connection  with 
the  administration  of  the  trade  policy  of 
the  United  States. 

The  Committee  will  meet  at  irregular 
intervals  at  the  call  of  the  Secretary  of 
Labor  and  the  United  States  Trade 
Representative.  The  frequency  of 
committee  meetings  will  be 
approximately  two  or  three  times  per 
year,  dependiiog  i4kmi  the  needs  of  the 
Secretary  of  Labor  and  the  United 
States  Trade  Representative.  Hie 
Steering  Subcommittee  will  meet 
monthly.  Other  subcommittees  may 
meet  on  an  ad  hoc  basis. 

Representatives  from  the  private 
sector  wishing  farther  information  or  to 
be  considered  for  appointment  to  serve 
on  the  committee  should  contact  Mr. 
Femand  Lavallee,  Director,  Trade 
Advisory  Group.  Bureau  of  International 
Labor  A^irs,  Frances  Perkins  Building, 
Department  oiF  Labor,  room  S2235, 200 
Constitution  Avenue  NW..  Wariiington. 
DC  202ia  Teleph<me:  (202)  523-2752. 

Sigaad  at  Wasliiogtoa.  DC,  this  17tb  day  of 
September  199a 
BisabadiDQio. 
Secretary  t^Labot. 
[FR  Doc  90-22448  nied  8-2»-0O;  8:45  am] 


Employmefit  and  Training 
Admbdetration 


. ».  —««.  ™-.-,-,  rzr:T';r\:'"         Inveallgatlona  Regarding 

Trade  Negotiations  and  T^edePoJw eeflMeatlona  of  ENgbHity  to  Apply  for 

consults  with,  and  makee        [  Worker  A^iuatment  Aaaistanca 

recommendationa  to  the  Secretary  m 

Labor  and  to  the  United  States  Tradl»->.^,^_^  Petitions  have  been  filed  with  the 

Representative  on  issues  of  general       ^''Secretary  of  hBbat  under  section  221(a) 

Appendix 


PMilionar  (Union/Worfcara/Firm) 


Agnaw  Lumbar  Ca  (Company). 
Amarican  Trim  Produdt  (WWkarS).- 
AfMHhaOaipifMHlw^. 


Sprtno(UAW) 

eaw  Stmkm.  tec  CW>a»lMr») 

Cartngwach.  tec  (Woiliafi)  

Cliamial  Laaman  Tarti  Unaa,  tec  (Woitan). 
DonamaM  NnNMar  (MMiar^ . 
FM  VMaooraii  Computer  Can) 
Foater  Gram  Corpi  IRWOSU).- 
Foater  Gnni  Carpi  (RWD6U)_ 
G«0  Orthig  Colv  Santoo  (Company) . 
rCa«jmo. 


CanbalcWA. 
VA 


DariMr,  CO. 
Cony,  PA — 
Forks.  WA.. 


Ganarat  Oka*,  tec  (Wortara)— 
G«iiea  HMto  01  Oc  UMaitan*- 


TX. 
PA™ 
Now  York,  NY. 
CtolonvMs,  Wl- 
MA- 


Date 


TueaoaAZ- 
AMana^TX- 
r.0O. 


NY. 


AMarw,TX 

UkaiM)od,GA_ 


8/10/90 
9/10/90 
9/10/90 
9/10/90 
9/10/90 
9/10/90 
9/10/90 
..  9/10/90 
9/10/90 
9/10/90 
9/10/90 
8/10/90 
8/10/90 
a/10/90 
9/10/90 
9/10/90 


Date  Of 


8/28/90 
8/28/90 
8/30/90 
8/30/90 
8/29/90 
8/31/90 
8/29/90 
8/26/90 
8/27/90 
8/30/90 
8/30/98 
8/27/90 
8/23/90 
9/1/90 
9/10/90 
8/25/90 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  tuas 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
deterBunati<»  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  1. 1990. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  bdow, 
not  later  than  October  1, 1980. 

The  petitions  filed  in  diis  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601 D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC,  this  10th  day  of 
Septembar  1880. 
MarrlBM.Paaks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Ho. 


T/^W-24311 

T/WW-24.812 

TA-W-24^13 

TA-W-24,814 

TA-W-24.815 

TA-W.443I6 

TA-W-24317 

TA-W-24.818 

TA-W-24319 

TA-W..24,820 

TA-VV-24,821 

TA-W-a4,822 

TA-W-24,823 

TA-W-24.824 

TA-W-24,a2S 

TA-W-24,828 


Aitictes  produced 


Qm  tni<M. 

Springs,  <»ira  products, 

Shakes  and  sNngtos. 

Etedfomc  smMcImc 

Bukoamont 

Man's  &  womens  knHwaar. 

Bank  sarvicsa. 

Raadteg  gteaaaa  and 

Raadteg  gteaaaa  and 

OMaM  maoNnary  rapairs. 

Automolioa  driva  baits. 

rnnt&o  cvcoR  ucMras. 

OBandgaa. 

Pas  aangor  automobiles. 


Faimal  RaiM*  /  VoL  S5.  Na  114  /  FHday,  September  21.  tOBO  /  Hotlces 


Laksvtew 


ma 


Lsri  Chades  Oportuwaar  (Coniiany).. 

Muaaback  Shoe  Ca  (Cbmpany) 

Muaaback  Shoe  Ca  (Ctoapany). 


New  Brunswick  SdenHc  Co.,  Inc  (Workers). 

M*N  TechnoiDar€.IJ6  Dkr.  flMo*ar4 

nayoord  Cb.  («Markaa|. 


Rayood  Merchandtea  (UAW).. 


naynnds  Mews  Co.  Can  PabkJu  fiadoctton  P8 

(Workers). 
RidvSaaPakfNartMa^ 


Samuel  Sehulman  f^MS  tec  4FLM^X). 
bpartan  En0teee(BdPioducte,  Inc  OWvkera).. 

TeMronb.  tec,  Taohaebgy  Ote. 

TLCSporteNaar.tecfMartairt 


Tubafbr  Ml  (Workers).. 
We  Cut  4t  Gedv  (Company) . 


canon,  NJ 

CtwiMNinh,  CA. 
ljinme,PA. 


Cedar  Qro«e,1M- 
Ooonomowoc.  M. 
EdteoaNJ. 


Stenah«n,MA„ 
SpartanboTB,  8C„ 
Cony,  PA_ 


Corpus  ChrisH  IX. 


TX. 

N6W  TOrtlfW  M 


0R„ 

Tuiahoma.  m.- 


Morton,  VIA. 


MM. 


fl/ie/ao 

9/10/90 

«no/9e 
s/ie^90 
a/Kt/ie 

WW/90 
8/10/90 
•/ief98 
a/10/88 
«/«*«0 

9/10/90 
8/10/90 
8/««/80 
8/10/98 
8/10/88 
9/10/90 

e/ie/88 

8/18M8 


8^24/80 
8/28/89 
8/91/90 
8/31/90 

8/21/99 

8/18/80 
8/28m) 
8/38^88 
a/2a/80 

8/3  V80 
8/28/90 
e/18/90 
e/27/90 

4/38/90 
8/31/90 

8/14/80 
t/DftO 


TA^eMMzr 

TA.W-24328 
TA-M.M489 
TA-W..244a8 
TA-W-24JBS1 
TA^-.24332 
TA-W.24J33 
TA-W-.24334 
TA  Wi8« 
TA-W.24438 
TA-W-24,837 

TA-W44/888 
TA.W-24,838 
TA-W-44340 
TA-W-M341 
TA-W-24342 
TA-Wn24343 

TA-W-24,844 
TA-W-2434S 


Cadv  boards  lor 
Waatem  red 


[FR  Doc  90-22447  POed  »-»-eO;  8:45  am] 


[TA-W-24.501] 

Future  Cedar  Producta,  Inc  Amanda 
Park.  WAj  JJegaMwe  OalawBiwaMiMi 
Regarding  Applkatlon  for 
Reconaideration 

By  an  application  postmarked  August 
28, 1990,  the  company  requested 
administrative  recontideratioa  of  tiie 
aubject  petitioo  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
OB  August «,  1890  and  published  tai  tiie 
Federal  Register  oa  Aagust  21, 1900  (S5 
FRM083). 

Pursuant  to  29  CFR  90.18(c) 
reconsiders  tioB  may  be  granted  under 
the  fcrilowteg  circtaBstancer 

(1)  If  it  ap|>ears  oa  the  basis  of  facta  not 
previously  considered  that  the  detemlnatioB 
complained  of  was  emmeous: 

\2j  If  it  appears  Hmr  me  ueteiminaaun 
complaiMdof  waa  haeed  oa  a  aaietalw  inte 
detennination  of  facts  not  previously 
oonsidased:  or 

(3)  It  in  the  opiniOB  of  the  Certiiyiiig 
Officer,  a  misinteiprstatlQn  of  facts  or  of  the 
law  justified  reconsideration  of  (he  decision. 

The  corapaay  dalaM  tlial  the 
Department's  survey  was  inadequate. 
It's  alleged  that  the  survey  ooukl  act 
have  shown  that  inpotts  increased 
becaoae  Future  Cedar's  peododM  were 
sold  to  distributon  vnth  the  products  at 
ite  only  custom««.  Investigation 
findings  show  that  Future  Cedar  is  a 
contractor.  The  workem  produce  oedar 
shakes  and  shinglfw  excluaively  for  a 
ainglefinn. 

"Hie  Department's  denial  was  based 
OB  the  Caot  that  the  "contributed 
impoitaady"  test  of  the  Gixrap  EligibiMty 
Requirements  ot  tbe  l^ade  Act  ef  1974 
was  not  fflsl  The  "ooatribnted 
importaatly"  teat  ia  ^eneratty 
fflimstratpd  thnyi^  a  aarvry  nf  thn 


workers'  firm's  customers.  The 
Department's  survey  of  Future  Cedv'a 
sole  customer  shows  no  imported 
shakes  or  shingles  durii^  the  ralevaat 
period. 

Conclusion 

After  review  of  the  appBcafion  and 
investigative  findings.  I  condode  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  tbe 
facts  which  would  justify 
reconsideration  of  the  Departmeat  of 
Labor's  prior  decision.  According,  the 
applicatioa  ia  denied. 

Signed  at  Washington.  DC,  das  30*  4ay  af 
September  1990. 

Stapheo  A.  Wandnac 

Deputy  Director,  Office  (^Legislation  and 

Actuarial  Services,  UIS. 

(PR  Doc  90-22448  FUed  9-20-80: 8:45  am] 


Signed  at  Washington,  DC  Qiis  tSth  day  of 


[TA-W-44/4171 

Grove  TaxUie^  kic,  Dunmora,  PA; 
Diamiaaal  of  AppHcalloM  lor 


Pursuant  to  29  C3FR  90.18  an 
applicatioD  for  adminbtrative 
recoBsiderafion  was  filed' with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Grove  Textiles,  Incorporated.  Dunraore, 
Pennsylvania.  The  review  indicated  that 
the  apptication  contained  no  itew 
substantial  ia  forma  tion  which  would 
beer  in^ortastly  on  the  Department's 
determination.  Therefore,  dismisaal  of 
the  application  svas  issued. 

TA-Wn24417;  Grova  Textilas.  iacotpocatad. 
Dunmora,  Paaesylvaaia  (Saptaabar  10, 
1990). 


MafvlaM.i 

Direetat.  O^ceef  Trade  A4im 

Assii 


rrA-w-2o,99a 

ISC  SyatonwCofip,  a/k/a/  IS&Bunkor 
Ramo.  Spokane^  WA;  Amended 

To 


Apply  for  Woffear  AiQuatmaot 


t 


In  accordance  with  sectioB  22a  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  Hm 
Departmeat  of  Labor  iasoed  a 
Certificatian  of  Qigibility  to  Apply  far 
WorioCT  Adjustment  Aeeistanoe  on 
Novembw  4. 19B8  qiplicable  to  all 
workers  of  ISC  Systeoas  Corporatioa. 
Sjwkaiw,  Waahisgton.  The  notice  waa 
published  10  the  Federal  Regbtar  on 
December  9, 1988  (53  FR  49800). 

New  iaiormatioB  fnm  the  corapaay 
indicates  a  naau  change  during  the 
coverage  period.  Ae  findings  show  thet 
ISC-Bunker  Samo.  Spdcaae. 
Washington  is  a  suooessar-in4nte 
firm  to  ISC  Systems  Coiparatian, 
Spokane,  Washington.  After  May : 
ISC  Systenu  CorpoFation  becune 
kno%vB  as  ISC-fimker  Rama  This  i 
change  was  dae  to  tiw  pordaae  of  ISC 
Systems  Corporatian  by  Olivetti  Gronp 
w^  changed  the  company  name  to  ISC- 
Bunker  Ramo.  GC-Bimker  Raaio 
maBufaetarBB  the  seme  prodacts,  has  the 
same  workers  and  is  in  the  same 
looatioB  as  the  former  coaqiany.  ISC 
Systean  Coiporation.  The  notioe. 
therefore  is  ataendrd  to  prtqieily  reBect 
the  comet  oforker  gioapa. 

Tbe  aaMwided  notioe  applicable  le 
TA-W^aOMX  is  hereby  tesaed  as 
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M  w«kan  of  ISC  Syttou  Cotpontioii:  and 
ISOBankar  Raiiio.  all  of  Spokane. 
Waih&iglaa  who  became  totally  or  partially 
•eparated  from  employment  oo  or  after 
Augntt  It,  1987  are  el^ble  to  apply  fior 
adjostment  aaaistance  benefit*  imder  McQpn 
223  of  die  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  diis  lOtfa  day  of 
September  198a 
iA.Wa 


Deputy  Dinctor,  Officer  <^Legi$latioa  and 

Actuarial  Swu!e»,UlS. 

(FR  Doc  90-22450  FUed  9-20-80: 8:45  am] 


rrA-w-a4.SM] 

PMitwndto  Royalty  Co,  Oklahoma  City, 
OK;  Nagatlva  Dalonnination  Rogarding 
Applcatton  for  Raconaidaratton 

By  an  application  dated  September  6. 
1990.  a  company  official  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  August  27. 1990  and  published  in  the 
Tedacal  Ragistar  on  September  7. 1990 
(55  FR  36014). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  foUowing  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  not 
previonsly  considered  that  die  determination 
complained  of  was  enoneoos; 

(2)  If  it  appears  that  die  detennination 
complained  (rf  was  based  on  a  mistake  in  the 
detetminatioD  of  facts  not  previously 
considered:  or 

(3)  It  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of  the 
law  justified  reconsideration  of  the  decision. 

The  company  official  states  that 
Panhandle  does  not  manage  oil  or  gas 
wells  but  owns  an  interest  in  oU  and  gas 
wells  and  as  such  produces  articles — 
crude  oil  and  natural  gas. 

Investigation  findings  show  that  the 
Panhandle  workers  do  not  produce  an 
article  within  the  meaning  of  the  Trade 
Act  of  1974.  Owning  an  interest  in  oil 
and  gas  wells  is  not  the  same  as 
producing  an  article  or  for  that  matter 
exploring  or  drilling. 

The  Department  has  consistentiy 
determined  that  the  performance  of 
services  (investing  in  oil  and  gas  wells) 
does  not  constitute  production  of  an 
article,  as  required  by  section  222  of  the 
Trade  Act  of  1974:  and  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals. 

Woricers  providing  a  service  may  be 
certified  but  only  under  very  limited 
conditions.  The  conditions  are  that  their 
separations  must  be  caused  importantly 
by  a  reduced  demand  for  their  services 
fronx  a  parent  firm,  a  firm  otherwise 
related  to  the  subject  firm  by  ownership 


or  a  firm  related  by  control  In  any 
event  the  reduction  in  demand  tat 
services  must  originate  at  a  domestic 
production  facility  whose  woricers 
independentiy  meet  the  statutory 
criteria  for  certification  and  the 
reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
woricers  of  Panhandle  Royalty. 

Further  information  shows  the  layoff 
of  one  staff  geologist  who  did  on-site 
exploration.  Investigation  findings 
shows  that  on-site  exploration  at 
Panhandle  constituted  an  insignificant 
portion  of  company  revenues.  Lastly, 
company  revenues  increased  in  fiscal 
year  1990  when  woricer  separations 
occurred. 

Coochision 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
mistinterpretation  of  the  law  or  of  the 
facts  whidi  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  diis  13th  day  of 
September  1980. 
Stephen  A.  Wandoar. 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Serricea,  UIS. 
[FR  Doc.  90-22461  Filed  9-20-80;  8:45  am] 
saisM  cooe  4Sie.«-M 


Mina  Safaty  and  Health  Adminiatration 

[Dodiat  No.  I(l-M-134-C] 

Watt  Ek  Coal  Co^  Inc4  Potmon  for 
Modification  of  Application  of 
Mandatory  Sataty  Standard 

West  Elk  Coal  Company,  Inc^  P.O. 
Box  591.  Somerset.  Colorado  81434,  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.300-4(a)(b)  (inspection, 
examinations,  and  records)  to  its  Mt 
Gunnison  No.  1  Mine  (LD.  No.  05-03672) 
located  in  Gunnistm  County,  Colorado. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  foUoMrs: 

1.  The  petition  concerns  the  requirement 
that  all  main  fans  be  inspected  daily,  by  a 
person  trained  and  designated  by  the 
operator,  to  ensure  elecMcal  and  mechanical 
reliability. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  monitoring  and 
automatic  telephoning  system  which  will 
monitor  four  (»nditions  of  the  fan  and 
automatically  telephone  designated 
individuals  when  any  one  of  the  conditions 
deteriorates. 


3.  Petitioners  states  diat  die  laopoeed 
alternate  method  will  provide  greater 
protection  to  tiw  miners  dian  is  provided  by 
the  standard. 

Request  tar  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
c:omments  must  be  filed  with  the  Office 
of  Standards,  R^[ulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627. 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  before 
October  22. 1990.  Copies  of  the  petition 
are  available  for  inspection  at  tiiat 
address. 

Dated:  September  13. 1990. 
PatiiciaW.Silvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  90-22452  FUed  9-20-80;  8:45  am] 


Panaion  and  Walfara  Banafita 
Adminiatration 

[ProNbltad  TranaacMon  Exemption  90-«3; 
Exomption  Application  Na  D-a27«  at  aLl 

Grant  of  Individual  Examptlona;  E. 
William  Mayor.  Inc.  Panaion  Truat,  at  al 

AOENCV:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

actioh;  Grant  of  individual  exemptions. 

atlMllARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (tiie  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  tiiey  have  complied 
witii  the  requirements  of  the  notific:ation 


to  interested  parsons  No  public 
conutents  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  Ilecember  31. 1078,  section  102 
of  Reocgamzatioa  Plan  Na  4  of  1978  (43 
FR  47na.  October  17. 1978)  transfened 
the  authority  ol  the  Secretary  of  the 
Treasuiy  to  issue  exemptioos  of  the  type 
proposed  to  the  Secretuy  of  Labor. 

Statutory  FIndiags 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procechires  set  fcjrth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  tiae  interest  of  tite 
plans  and  tiieir  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  tif^ts  of 
the  pnlic^ants  and  beneficiaries  of  the 
plans. 

E.  WQIiam  Meyar.  Inc.  Pension  Trust 
(the  Plan)  Located  in  Stateline.  NV 

[Prohibited  Traasactiaa  Exenptiaa  80-03: 
Exemption  Afpfaetoa  Na  D-«279] 

Exemption       \  \ 

The  aanctiooB  resulting  from  the 
ai^lication  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
throu^  (E)  of  tlte  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
certain  unimproved  real  property  (the 
Property)  to  Landis  Hoffman,  a 
disqoalified  person  arith  respect  to  the 
Plan,  for  the  greater  of:  (a)  The  fair 
market  value  of  such  I^perty  as  of  the 
date  of  flie  sale;  or  (b)  the  original 
acquisition  price  for  die  Property  and  all 
holdiog  coats  incurred  by  the  Plan 
during  its  ownership  of  the  Property  plus 
reasonable  interest  computed  from  the 
initial  acquisition  date  until  the  time 
escrow  is  dosed' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
department's  decision  to  grant  tiiis 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  1, 1990  at  55  FR  31252. 
FOR  raNTHBI  MFOMaftHON  COWT ACTt 

Ms.  Jan  D.  Broady  of  the  Department. 
telephone  (202)  523-8881.  fllits  is  not  a 
toll-free  Bomber.) 


>  BecauM  Mr.  E.  WOIiain  Meyer  U  tke  Ml* 
paiUdpant  hi  Hm  nan,  Hwre  is  no  tuiisdlcikm  nnder 
Title  I  af  iM  Act  HeWMOT.  aiH«  ie  {wtodieHeii 
under  Title  D  ef  *■  Art  pumaai  te  Mcttoa  «n  of 
tlieCode. 


Holiday  OU  Eaaplofw  Psafit  Sharif 
Plan  (the  Plan)  Located  in  Salt  Laka 
aty.DT 

[Prohibited  Transaction  Exemption  90-04: 
Exempticm  Appfioation  Na  D-838S] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  tiie 
sanctions  resulting  from  the  apptication 
of  section  407S  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  c^sfa  sale  by 
the  Plan  of  certain  real  property  located 
in  West  Jordan.  Utah  (the  Property)  to 
Jerald  WagsUff,  tlie  trustee  of  the  Plan; 
provided  that  die  pricx  paid  for  the 
Property  is  no  less  than  the  greater  of 
$125,000  or  the  Property's  fair  market 
value  as  of  the  date  of  the  sale. 

For  a  more  ccmplete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notic:e  of 
proposed  exemption  published  cm 
August  1, 1990  at  55  FR  31255. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8661.  (This  is  not  a 
toll-free  number.) 

Wiediop  Tracx  Sans.  Inc.  En^iloyees 
Retirement  Plan  and  Tnmt  el  id.  Located 
in  Cape  Girardeau,  MO 

[PEohifaited  TranaactiaB  Exenption  90-8fc 
ExemptiDQ  A^eatian  Nos.  D-831Z  O-aslS 
and  D-8314] 

Exemption  ■ 

The  restrictions  of  section  406(a), 
406(b)(1)  aad  (bX2)  of  tiie  Act  and  the 
sanctions  resulting  botn  the  appKcaticm 
of  secticm  4975  of  the  Code,  by  reason  <rf 
section  W75(cHl)(A)  throt^  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Flans  of  a  building  (the 
Bmknng)  to  Wtethop  Trutuc  Sales,  Inc.,  a 
party  in  interest  witii  respect  to  ttte 
Plans,  for  $145,000  in  c»sh,  provided 
such  amount  is  not  less  than  the  fair 
market  value  of  the  Building  on  the  date 
of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  si^jporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
propcMod  exemption  pablished  on 
August  1,  lOOOat  55  FR  31254. 

FOR  niCTHER  iMFORMAnON  CONTACT: 

Gary  H.  Leflcowitz  of  the  Dq>artineat 
telepivme  (202)  523-8881.  (This  is  not  a 
toll-frae  auraber.) 


Gibson 

Basin 

PianI  LawMiia  LoMock.  TX 

[Prohibited  Transaction  Exemption  90-(Xk 
ExempMoa  Apptication  No.  0-4034) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  tiie  Act  and  tin 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  487S(cXl)(A)  through  (E)  of  the 
Code,  shall  not  a^y  to  the  cash  sale  by 
the  Plan  of  certain  improved  real 
property  k>cated  fai  B  Paso,  Texas  (the 
Property)  to  Purr's  Inc.,  the  snocessor  in 
interest  to  the  original  sponsor  of  the 
Plan;  provided  that  the  purchase  price  is 
the  greater  of  $32SAX)  or  the  fair  market 
value  of  the  Property  as  of  the  date  of 
such  sale. 

For  a  mcue  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  1, 1990  at  55  FR  31256. 

FOR  FURTHCR  ayORMaTIOM  CONTACR 

Mr.  Ronald  Willett  of  the  Department 
telephone  (202)  523-8881.  fJhiB  is  not  a 
toll-free  nuadiar.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  diet  a  transaction  is  ttte 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  patty  in  interest  or 
disqualified  person  from  certein  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  secticm  404 
of  the  Act,  which  anumg  other  things 
require  a  fiduciary  to  disc^uuge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  oif  the  plan  and  in  a 
prudent  fashion  in  acxordance  with 
section  404(a)(l)(B]  of  the  Act;  nor  does 
it  afiiect  the  requirement  of  section 
401(a)  of  the  Code  tiiat  tite  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  mainUining 
the  plan  and  their  beneficiaries: 

(2)  lliese  exemptioas  are 
supplemental  to  aid  not  in  derogatioa 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutcay  or 
adonaistrative  exemptions  and 
transactional  rales.  Furtherincna,  the 
fact  that  a  tranaartirai  is  subject  to  an 
administiatiTe  (vatatntory  exemption  is 
not  dispositive  of  whether  tiie 
traasactioD  is  in  fact  a  prohibited  ... 
transaction;  and 
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(3)  The  availability  of  these 
exemptioiu  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  subject  to  the  exemption. 

Signed  at  Washingtoa  DC,  this  18th  day  of 
September  IflOa 
IvnStiatfald. 

Director  of  Exemption  Deteraunadona. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[Fit  Doc.  90-22457  Filed  9-20-«0:  &-45  am] 


[Appacedon  No.  I>-79M.  •!  aLl 

Propoaed  Exemptione:  Equitable  Ufa 
Aaaivanoa  Society  of  the  Untied 
Statea(Equltablay,etaL 

AODiCv:' Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

[iwiowr  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1874  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hauins 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  request  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  pending  exemption. 

AOONESSES:  AU  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-56n,  U.S.  Department  of  Labor, 
200  QMistitution  Avenue,  NW., 
Washington,  DC  202ia  Attention: 
Applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Braefits  Administration.  U.S. 
Department  of  Labor.  Room  N-6S07. 200 
Constitution  Avenue,  NW.,  Washington, 
DC202ia 


Notice  to  Interestad  Persons 

Notice  of  the  proposed  exemptions 
wUl  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notfce  of  pendency 
of  the  exemption  as  pubhshed  in  the 
Federal  Re^ster  and  shall  inform 
interested  persons  of  their  ri^t  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
swPLiMeNTARV  mpormation:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40B(a)  of  the  Act  and/ or  section 
4975(cH2l  of  the  Code,  and  in 
accordance  witii  i»rocedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 
April  28. 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below,  biterested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Equitable  Life  Aaaorance  Society  of  die 
United  States  (EqidUUe)  Located  in 
NewYotk,NY 

[Application  No.  0-7999] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  riiall  not  apply, 
effective  January  1, 1986,  to  the  transfer 
of  certain  interests  (the  Interests)  in  four 
parcels  of  real  property  (the  Properties) 
from  Equitable's  General  Account  to  its 
Separate  Account  No.  143  (the  Separate 
Account),  a  single  customer  separate 
account  established  pursuant  to  a  group 
annuity  contract  with  the  International 
Business  Machines  (IBM)  Retirement 
and  Part-Time  Employees  Retirement 
Plans  (the  Plans),  provided  that  the 


transactions  were  on  terms  and 
conditions  at  least  as  favorable  to  the 
Plans  as  those  between  unrelated 
parties. 

Preamble 

On  October  3, 1988.  the  Department 
published  an  individual  exemption. 
Prohibited  Transaction  Exemption  86-92 
(PTE  88-92,  53  FR  38798).  which  exempts 
certain  transactions  which  may  occur  as 
a  result  of  the  sharing  of  real  estate 
investments  among  various  accounts 
maintained  by  Equitable,  including 
Equitable's  General  Account,  and 
accounts  maintained  by  Equitable  in 
which  employee  benefit  plans 
partidpMite,  provided  that  specified 
cpnditions  are  met  In  the  application  for 
FTE  88-92,  Equitable  did  not  request 
exemptive  relief  for  the  types  of 
transactions  for  which  relief  is  now 
being  proposed.  In  addition  Equitable 
represents  that  any  separate 
transactions  which  have  arisen  or  may 
arise  in  conjunction  with  the  transfers  of 
the  Interests  in  the  Prc^rties  and  which 
are  described  in  FTE  86-92  have  met  or 
%vill  meet  all  the  applicable  conditions  of 
that  exemption.  No  further  exemptionr 
for  such  transactions  is  being  proposed 
herein. 

In  addition,  the  Department  notes  that 
any  violations  of  section  406(a), 
406(b)(1)  or  406(b)(2)  which  may  have 
occurred  solely  due  to  the  initial  sharing 
of  investments  that  resulted  from  the 
transfers  of  the  Interests  bom  the 
General  Account  to  the  Separate 
Account  will  be  subsumed  within  the 
proposed  exemption  for  the  transfer  of 
the  Interests,  if  granted. 

Summary  of  Facts  and  Representations 

1.  Equitable  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York  and  subject  to 
supervision  and  examination  by  the 
Superintendent  of  Insurance  of  the  State 
of  New  Yoric  It  is  die  tiiird  largest  life 
insurance  company  in  the  United  States. 
Among  the  wide  variety  of  insurance 
products  and  services  it  offers. 
Equitable  provides  funding,  asset 
management  and  other  services  for 
several  thousand  employee  benefit 
plans  subject  to  the  provisions  of  llUe  I 
of  the  Act 

Equitable  maintains  several  pooled 
separate  accounts  in  which  pension, 
profit-sharing,  and  thrift  plans 
participate.  Equitable  also  manages  all 
or  a  portion  of  the  assets  of  a  number  of 
large  plans,  including  the  Plans,  through 
several  single  customer  separate 
accounts  and  investment  management 
accounts.  Equitable's  real  estate 
investment  management  subsidiary.  . 


Equitable  Real  Estate  Investment 
Management  (EREIM),  provides  real 
estate  investment  advisory  services  to 
Equitable  and  property  management 
services  with  respect  to  some  properties 
owned  by  Equitable  accounts.  EREIM 
became  operational  in  August  1964. 

Equitable  has  substantial  experience 
in  managing  real  estate  investments.  Of 
the  more  than  $58  billion  in  total  assets 
held  by  Equitable  at  year-end  1988, 
Equitable's  General  Account  held  $11.7 
billion  in  real  estate  mortgage  loaiu  and 
$4.5  billion  in  eqinty  investments  in  real 
property  and  interests  in  real  estate 
joint  ventures.  Additionally,  more  than 
$5.4  billion  of  real  property  investments 
were  held  in  Equitable's  real  estate 
pooled  separate  accounts.  As  of 
December  31, 1986,  the  Separate 
Account  held  assets  of  418.5  million. 

In  addition  to  the  Separate  Account 
which  is  the  subject  of  this  exemption 
application.  Equitable  also  maintains 
three  other  single  customer  real  estate 
separate  accoimts  on  behalf  of  the 
Plans,  Separate  Account  Nos.  136, 141, 
and  149.  As  of  December  31, 1988,  the 
total  net  assets  of  Separate  Account  No. 
141,  which  invests  in  retail  shopping 
centers,  were  $457.3  million.  Separate 
Account  No.  136,  which  invests  in 
'ndiiRtrial  reseaicli  and  development 
properties,  held  $213.0  million  of  net 
assets  as  of  December  31, 1988.  As  of 
December  31, 1988,  Separate  Accoimt 
No.  149,  which  invests  in  commercial 
office  buildings,  held  assets  of  $76.4 
million. 

2.  B3M  and  its  subsidiaries  and 
affiliates  are  the  largest  manufacturers 
of  data  processing  equipment  machines 
and  systems  in  tne  world.  As  of 
December  31, 1986,  the  company  had 
total  assets  of  $73  billion. 

The  Plans  consist  of  two  plans,  the 
IBM  Retirement  Plan  and  die  IBM  Part- 
time  Employees  Retirement  Plan.  The 
total  assets  of  the  IHans  were 
approximately  $19.5  billion  as  of 
December  31, 1988.  The  Plans  had 
approximately  285,900  participants  as  of 
that  date.  The  named  fiduciary  of  the 
Plans  is  the  IBM  Retirement  Plans 
Committee  (the  IBM  Committee).  The 
IBM  Committee  consists  of  five  directors 
of  IBM,  a  majority  of  whom  are  outside 
directors.  As  named  fiduciary  of  the 
Plans,  the  IBM  Committee  has,  pursuant 
to  the  terms  of  the  Plans,  delegated  to 
the  Treasury  of  IBM,  Jon  W. 
Rotenstreich.  authority  to  authorize  the 
proposed  transfer  of  investments  to  the 
Separate  Account 

3.  In  eariy  1965.  pension  investment 
officers  of  IBM  asked  Equitable  and 
other  prominent  real  estate  investment 
managers  to  develop  a  proposal  for  a 
format  under  ni^iidi  tiie  Hans  would 


make  a  significant  investment  in  a 
professionally  managed  office  building 
portfolio. 

In  connection  with  this  request.  IBM 
established  and  provided  to  Equitable 
general  investment  guidelines  and 
policies  regarding  the  establishment  of 
an  office  building  investment  portfolio 
for  the  Plans.  Equitable  initially 
identffied  several  property  investments 
within  Eqidtable's  general  account  real 
estate  portfoUo  that  appeared  to  meet 
the  guidelines  emd  objectives 
established  by  IBM.  After  considerable 
discussion  between  Equitable  and  IBM 
and  further  review  of  various  property 
investments  owned  by  Equitable,  it  was 
determined  that  eight  property 
investments  within  Equitable's  general 
account  portfolio  might  be  suitable  for 
the  new  IBM  office  building  portfolio. 

As  a  part  of  this  process,  WIM.  retained 
Goldman  Sachs  &  Co.  (Goldman)  in  1985 
to  serve  as  independent  Investment 
Acquisition  Advisor  to  negotiate  the 
terms  of  the  transfer  of  the  Properties 
and  to  provide  recommendations  with 
respect  to  the  creation  of  the  office 
building  portfolio. 

4.  Goldman  is  one  of  the  largest 
investment  banking  and  brokerage  firms 
in  the  world.  The  firm  is  organized  as  a 
New  York  limited  partnership.  Goldman 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

Goldman  provides  a  wide  variety  of 
financial  services  to  employee  benefit 
plans,  including  investment  management 
and  consulting,  securities  brokerage, 
and  performance  measurement  services. 
The  firm  had  more  than  $200  million  of 
assets  under  management  as  of 
December  31, 1964. 

Goldman  is  not  affiliated  in  any  way 
with  Equitable  or  IBM.  However, 
Goldman  ser\'es  as  a  broker  and  dealer 
in  securities  for  Equitable  accounts. 
Goldman  also  provides  investment 
banking  services,  real  estate  brokerage 
and  other  services  to  Equitable.  In  1984, 
the  year  preceding  Goldman's  activities 
as  the  Acquisition  Advisor,  less  than 
one  percent  of  Goldman's  gross  revenue 
was  derived  fit)m  Equitable. 

Goldman  was  given  complete  and 
exclusive  authority  to  review,  evaluate 
and  negotiate  the  terms  of  the  transfer 
of  the  four  investments  proposed  for  the 
Separate  Account,  although  IBM, 
through  its  Treasurer  acting  for  the  IBM 
Committee,  retained  final  approval 
authority  with  respect  to  the  transfer  of 
the  investments.  Goldman  also  advised 
IBM  as  to  whether  EREIM  should 
continue  to  be  property  manager  with 
respect  to  two  of  the  Properties.  Except 
with  respect  to  the  decision  to  retain 
EREIM  as  property  manager  for  these 


properties,  all  investment  management 
decisions  regarding  the  assets  of  the 
Separate  Account  since  the  transfer 
have  been  made  by  Equitable. 

5.  Goldman  made  a  preliminary     ' 
review  of  the  eight  properties  and 
determined  that  each  of  the  eight 
properties  might  be  suitable  for 
investment  by  the  Plans.  After  further 
review,  IBM  pension  officers  and  in- 
house  real  estate  investment 
professionals  decided  to  pursue  with 
Equitable  the  transfer  of  four  of  the 
Equitable  property  investments  to  the 
Separate  Account  to  be  established  on 
behalf  of  the  Plans. 

IBM  agreed  to  the  Equitable  proposal 
for  the  formation  of  the  Separate 
Account  for  the  Plans  and  agreed  to  the 
transfer  of  the  Interests  to  the  Separate 
Account  subject  to  further  negotiations 
between  Goldman  and  Equitable  and 
final  approval  by  IBM.  In  addition,  IBM 
reserved  the  option  to  request  the 
followup  transfer  of  the  remaining 
portion  of  Equitable's  ownership  interest 
in  the  Properties  to  the  Separate 
Account  at  a  later  time. 

6.  The  applicant  represents  that  the 
IBM  Committee  retained  Goldman  as 
independent  Investment  Acquisition 
Advisor  to  negotiate  the  terms  of  the 
transfer  of  the  proi>erties  to  the  Separate 
Account  fit>m  the  General  Account  and 
to  advise  the  Committee  with  respect  to 
these  transfers.  In  connection  widi  its 
services  as  Investment  Acquisition 
Advisor,  IBM  provided  to  Goldman  an 
Investment  Policy  Statement  which 
governed  Goldman's  actions  with 
respect  to  the  transfer  of  investments  to 
the  Separate  Account  Within  the  scope 
of  these  policies  and  guidelines. 
Goldman  was  vested  with  total 
authority  to  negotiate  the  terms  and 
conditions  of  the  transfer  of  the  equity 
interests  in  the  Properties  to  the 
Separate  Account  and  to  determine  the 
appropriateness  of  the  investments  for 
the  Separate  Account 

In  advising  the  IBM  Committee,  acting 
through  the  IBM  Treasurer,  with  respect 
to  the  transfer  of  investments,  Goldman 
reviewed  backgroimd  and  operating 
information  regarding  each  of  the 
Properties,  tide  to  the  Properties, 
evidence  of  compliance  with  zoning, 
environmental,  occupancy  and  other 
applicable  ordinances  or  requirements, 
real  estate  taxes  and  assessments  and 
other  liens  and  encumbrances.  Goldman 
also  made  on-site  inspections  of  the 
Properties  to  determine  whether  any 
physical  defects  exist  that  would 
warrant  exclusion  of  a  Property  frt>m  the 
Separate  Account  or  whether  any 
defects  would  affect  the  value  of  a 
Property. 
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Ck>ldaian  also  reviewed  informatioii 
with  respect  to  the  finandd  condition  f£ 
each  joint  venture  partnereldp  whidi 
owns  a  Property.  Goldman  reviewed 
audited  income  and  expense  histories  of 
each  of  die  PitqMrties,  afl  existing  or 
proposed  maintenance  and  management 
contracts,  current  leasing  plans,  and 
budgets  tat  die  current  yetf.  Goldman 
also  reviewed  die  rent  roil  for  each 
Property  containing  die  foDowing 
information  as  to  eadi  tenant  name, 
location,  nimiber  of  square  feet  of 
leasable  area  demised  to  the  tenant, 
base  rental  per  month,  applicable 
percentage  rent  and  operating 
escalations,  commencement  and 
expiration  dates,  renewal  options, 
options  on  additional  space,  rights  of 
first  refusal  and  purchase  rights,  the 
fonns  of  existing  reciprocal  easement 
and  operating  agreements  among 
respective  owners  and  major  tenants  of 
each  building,  and  the  standard  form  of 
lease  employed  by  other  tenants  in  the 
building. 

Goldman  also  performed  a  market 
analysis  of  the  Properties,  which  took 
into  account  (1)  Information  on  the 
Standard  Metropolitan  Statistical  Area 
(SMSA),  (2)  relevant  population  data 
including  historical  and  projected 
growdi.  and  fte  direction  of  growth  and 
income,  (S)  die  amount  of  comparable 
space  bidh.  under  construction  and 
proposed  for  construction  in  the  relevant 
geographic  areas.  (4)  the  properties  most 
competitive  widi  die  stAiject  Property, 
(5)  a  projection  of  the  rental  rates  that 
may  be  achieved  in  the  market  and  (6) 
relevant  sales,  if  any.  of  ccnnpareble 
properties  in  die  m vket 

Goldman  also  prepared  a  financial 
analysis  of  eadi  of  the  Properties  based 
on  &iancial  information  finnished  to 
Goldman  by  Equitable.  This  information 
included  income  and  expense  data 
(including  capital  items)  for  die  current 
fiscal  jrear  and  the  three  most  recent 
fiscal  yean  and  operating  expenses  of 
the  Property,  energy  consumption  and 
efficiency,  staffing,  existing  financfaig. 
real  estate  taxes  and  risk  of 
reassessment  and  current  service 
contracts.  As  part  of  its  financial  and 
economic  analysis.  Goldman  prepared 
financial  projections  for  each  of  the 
Properties. 

On  die  basis  of  ita  review  and 
analysis  of  die  above  information  as 
wril  as  ita  on-sita  inspections  of  eadi  of 
the  Properties.  Goldman  determined 
whedier  die  transfer  price  or  valuation 
of  the  Interesto  in  each  of  the  Properties 
to  be  transferred  was  hir  and 
reasonable  and  whether  (he  transfer  of 
the  investmente  was  appropriate  in  ligjit 
of  the  Investment  Policy  Statement  In 


this  regard.  Goldman  vras  solely 
responsible  on  behalf  of  the  Plans  for 
negotiating  the  financial  and  other  terms 
and  conditions  of  the  transfer  of  each  of 
the  Interests  in  the  Properties  to  the 
Separate  Account  Equitable  was  not 
responsible  in  any  way  for  the 
negotiation  of  the  transfer  of  the 
Interests  in  the  Properties  on  behalf  of 
tiie  Plans.  Based  on  Goldman's  advice 
and  recommendations,  the  Treasurer  of 
IBM.  acting  under  authority  delegated  to 
him  by  the  IBM  Committee,  determined 
whether  to  approve  the  transfer  of 
investmente  to  the  Separate  Account 
Goldman  also  reviewed  aQ  existing 
property  management  arrangements. 
inclufUng  the  arrangemenU  involving 
EREIM  in  two  of  the  Properties,  as  part 
of  ite  overaU  responsibilities.  Goldman 
advised  IBM  wbedier  EREIM  is 
managing  these  properties  in 
conformance  with  customary  standards 
of  commercial  real  estate  managen  and 
whether  the  management  fee  and  other 
terms  of  the  management  agreement  are 
representative  of  such  agreementa  in  the 
markets  in  which  the  Properties  are 
located.  Gn  die  basis  of  Goldman's 
analysis  and  advice.  IBM  determined  to 
retain  ERHM  as  property  manager  for 
the  Properties  for  which  it  currently  acta 
as  pnq)erty  manager. 

7.  In  order  to  eliminate  any  potenttal 
for  abuse  with  respect  to  transactions 
involving  the  sharing  of  these 
investments.  Equitable  has  established 
the  same  framewvk  of  safieguaTds  and 
conditions  for  the  Separate  Account  diat 
are  set  forth  in  PTE  88-«Z.  A  major 
element  of  these  safiegnards  is  the 
appointment  of  an  independent 
fiduciary  committee  which  has  the 
responsibility  and  audiority  to  approve 
or  reject  recommendations  made  by 
equitable  relating  to  a  shared 
investment  in  which  the  Account  has  an 
interest 

In  connection  with  die  establishment 
of  the  Separate  Account  Equitable 
appointed  three  officera  of  Landauer 
Associates,  Inc.  (Landauer)  to  serve  as 
die  independent  fiduciary  committee 
(the  Committee)  on  behalf  of  the 
Separate  Account  Landauer  is  a  New 
York  corporation  engaged,  direcdy  and 
through  ite  affiliates,  in  the  business  of 
commercial  real  estate  constdting,  asset 
management  appraisal  and  related 
activities.  Landauefs  principal  offices 
are  located  in  New  York.  It  also  has 
offices  in  Adanta,  Chicago,  Houston, 
West  Pahn  Beadi.  Los  Angeles,  and 
Santa  Ana.  Galifovnia.  The  company  is 
the  oldest  real  estate  cotmseling  firm  in 
tiie  United  States.  Neither  Equitable  nor 
ita  subsidiaries  or  affiliates  have  any 
ownership  interest  in  Landauer.  Neither 


does  Landauer  or  any  of  ite  principals 
have  any  ownership  interest  in 
Equitable  or  any  of  ite  subsidiaries  or 
affiliates.  In  1983.  total  fees  and 
commissions  paid  by  Equitable  to 
Landauer  for  appraisal  services 
constituted  1.3  percent  of  Landauer's 
total  revenues.  In  1984,  total  fees  and 
commissions  paid  by  Equitable 
constituted  0.9  percent  of  Landauer's 
total  revenues. 

Equitable  initially  appointed  the 
membera  of  the  Committee.  However. 
IBM  reviewed  written  materials  which 
describe  the  Committee's  members  and 
tiie  Committee's  functions  and 
responsibilities  as  independent  fiduciary 
on  behalf  of  the  Separate  Account  The 
appointment  of  the  Committee  was 
ratified  and  approved  by  IBM. 

8.  Effective  July  1. 1988,  IBM,  based  on 
ite  annual  reviews  of  the  Committee's 
performance,  replaced  the  Committee 
members  with  tliree  officers  of  the 
jackson-Cross  Company  Qackson- 
Cross). 

Iad(8on-Cross  is  an  expert  real  estate 
advistxy  firm  with  ita  principal  office 
located  in  Philadelphia,  Penns^vania.  It 
also  has  offices  in  Wilmington. 
Delaware,  and  Princeton.  New  Jersey.  It 
has  be«i  involved  in  the  oHnmerdal 
real  estate  business  since  1876.  The 
conqiany  has  substantial  experience  in 
commercial  real  estate  matters, 
including  consulting,  real  estate 
brokerage,  proptfty  management 
property  appraising  and  the  reviewand 
approval  c^  construction  budgetftJZlie 
company  currendy  manages 
approximately  10  million  square  foet  of 
diverse  indnstrtal  and  commercial 
properties  and  office  building  space. 
Jackson-Cross  receives  less  than  5 
percent  of  ite  total  yearly  fees  from 
Equitable  and  BquitaUs  separate 
accounta  In  addition,  neitlver  Equitable 
nor  ite  subsidiaries  or  affiliates  have 
any  ownenhip  interest  in  Jackson- 
Cross.  Smilarty,  neither  Jackson-Cross 
noranyofitaiHlncipalshaveany  , 

ownenhip  interest  in  Equitable  at  any 
of  ite  subsidiaries  or  affiliates.  Although 
Jadison-Qross  does  frmn  time  to  time 
provide  leasing  services  in  buildings 
owned  in  part  by  Equitable,  and  has 
occasionally  provided  appraisal  services 
to  Eqidtable,  Jackson-Cross  provides  no 
prop^ty  management  services  to 
Equitable  at  diis  time.  Radier,  Jackson- 
(>oss'  priraaiy  contact  with  Equitable  is 
through  the  provision  of  independent 
fiduciary  services. 

IBM  has  the  sole  audiority  to 
determine  annually  whether  to  continue 
to  retain  Jadcson-Cross'  officers  as  the 
independent  fiduciary  Committee  for  the 
Separate  Account  Equitable  and  ite 


affiliates  have  no  authority  to  remove 
any  Committee  member.  However,  any 
Committee  member  may  be  removed  for 
cause  by  the  other  Committee  memben. 
In  order  for  a  Committee  member  to  be 
removed  for  cause,  there  must  be 
sufficient  and  reasonable  grounds  for 
removal  which  are  related  to  the 
penon's  fitness  to  perform  the  required 
duties.  If  a  vacancy  on  the  Committee 
should  occur  for  any  reason,  a 
replacement  will  be  appointed  by  a 
majority  vote  of  the  remaining  memben 
of  die  Committee.  Replacement 
membera  may  be  suggested  by  anyone, 
including  the  Committee  membera  or 
Equitable.  The  applicant  represente  that 
the  Committee  memben  will  meet  the 
terms  and  conditions  relating  to  the 
qualification  requiremente  for  an 
independent  fiduciary  under  PTE  88-62. 

9.  The  principal  role  of  the  Committee 
is  to  approve  or  reject  recommendations 
made  by  Equitable  regarding  die 
allocation  of  shared  investmenta  to  the 
Separate  Account  (future  investmenta 
will  not  include  any  property  intereste  to 
be  transferred  from  the  General 
Accoimt)  and  the  categories  of 
transactions  involving  shared 
investmente  described  in  PTE  88-42.  The 
Committee  also  has  sole  discretionary 
authority  over  the  continued  retention  of 
EREIM  as  property  manager  for  the  two 
Properties  for  which  ER^M  currendy 
serves  as  property  manager.  All  such 
decisions  must  be  based  on  whether  the 
proposed  action  is  in  the  best  intereste 
of  the  nans  participating  in  the 
Account  The  Committee  will  mHintHiii 
written  minutes  of  ite  meetings  and 
other  written  records  in  which  all 
decisions  made  on  behalf  of  the 
Separate  Account  and  the  rationale  for 
those  decisions  will  be  set  fordL 

In  addition,  the  Committee  is  required 
to  review  at  least  twice  cumually  £e 
Shared  investmente  in  the  Account's 
shared  investment  portfolio  to  determine 
w^at  action,  if  any,  should  be  taken 
with  respect  to  such  investments, 
including  their  disposition. 

As  noted  above,  the  function  of  the 
Committee  will  be  to  approve  or  reject 
recommendations  made  by  Equitable 
with  respect  to  proposed  transactions 
involving  shared  investmenta.  To  die 
extent  such  transactions  involve 
possible  prohibited  transactions  under 
the  Act  die  applicant  representa  that 
they  will  be  exempt  bom  section  406  of 
the  Act  under  PTE  88-92.  In  addition,  the 
Committee  will  be  required  to  approve 
any  allocation  of  a  shared  investment  to 
the  Separate  Account  other  dian  the 
Intereste. 

la  The  Properties  are  located  in 
Washington.  DC  San  Francisco,  Los 


Angeles,  and  New  York.  The 
Washington.  DC  San  Francisco,  and  Los 
Angeles  Properties  are  owned  by  joint 
venture  partnenh^  and  the  New  York 
Property  is  owned  as  a  common 
tenancy.^  The  Washington.  DC  Property 
is  International  Square,  a  12  story 
building,  subject  to  a  ground  lease  due 
to  expire  in  2073.  Equitable  holds  a  50% 
interest  in  the  joint  venture  which  owns 
the  building,  while  the  other  50%  is 
owned  by  an  entity  which  is  majority- 
owned  by  a  Washington.  DC  real  estete 
developer.  The  developer  also  owns  the 
company  which  provides  building 
management  services  for  the  building. 
Equitable  and  Goldman  negotiated  a 
value  for  die  building  of  $206.5  million, 
subject  to  $77  million  in  four  mortgage 
loans  as  of  September  1, 1986,  resulting 
in  an  equity  value  of  $129.5  milliion. 
Equitable's  50%  equity  interest  was 
accordingly,  valued  at  $64.75  million,  and 
the  90%  Interest  of  Equitable's  interest 
was  transferred  to  the  Separate  Account 
for  $58.3  million. 

11.  The  San  F^andso  property  is  One 
Market  Plaza,  a  three  structure  complex 
consisting  of  an  enclosed  six-story  glass 
roofed  gallery  and  pedestrian  mail  and 
two  office  buildings,  subject  to  a  groimd 
lease  due  to  expire  in  2075.  EREIM  is  the 
property  manager  for  this  Property. 
Equitable  held  a  60%  interest  in  the  joint 
venture  which  owns  the  Property  with  a 
local  real  estate  company  the  owner  of 
the  remaining  10%.  Equitable  and 
Goldman  negotiated  a  value  for  the 
Property  of  $290.5  million,  subject  to  two 
mortgage  loans  with  a  total  balance  of 
$61.6  million  as  of  September  1, 1966. 
resulting  in  an  equity  value  of  $22^9 
million.  Equitable's  90%  interest 
therefore,  was  valued  at  $206  million, 
and  the  90%  Interest  of  Equitable's  90% 
interest  transfered  to  the  Separate 
Account  was  valued  at  $185.4  million. 
Thus,  the  Separate  Account  had  an  81% 
ownenhip  in  the  joint  venture  and  the 
General  Account  9%. 

On  September  30, 1987,  Equitable's  co- 
joint  venturer  in  One  Market  Plaza 
made  an  offer  to  sell  the  land  underiying 
the  buildings  and  ite  10%  interest  in  die 
joint  venture  to  Equitable.  Equitable  and 
Landauer  both  agreed  that  the  purchase 
of  the  co-venturer's  intereste  was 
desirable.  Equitable  negottated  a  price 


*  The  applicant  repreMuta  titat  all  of  the  entitlat 
which  own  tfaa  Pn^iertiea  an  real  aatata  opatatiat 
coiapaiiiM  (REOCs)  within  tha  maaniag  of  tha 
DeparUnant's  ^lan  aaaat"  ragulation.  28  CFR 
2Sia»-101(e)  and  that  the  Propattiee  ate  not  aaaete 
of  the  Plana  far  pwpoaea  of  the  pfohibifatd 
tranaactian  praviaiaaa  of  the  Act  and  the  Code.  TIm 
Department  ixpteieai  no  opiniaa  harata  aa  to 
whether  the  hopertiee  oonatitnta  "plan  aaaeta"  or 
whether  the  entitiea  are  RBOCa. 


of  $27.7  million  for  the  10%  interest  in 
the  joint  venture  and  $7  J  million  for  the 
entire  interest  in  the  land*  Equitable 
and  Landauer  agreed  that  it  would  be  in 
the  Plans'  interest  for  Equitable  to 
transfer  ite  9%  interest  in  the  joint 
venture  to  the  Separate  Account  raising 
ite  interest  to  90%,  and  for  Equiteble  to 
then  acquire  the  co-venturen'  10% 
interest  for  the  General  Account*  This 


■  Eqnitable  haa  not  requested  exemptive  reliaf  for 
die  initial  allocation  of  the  ahared  equity  investment 
in  the  land  underiying  the  building  between  the 
General  Aoooont  and  the  Separata  Aooouat 
Equiuble  represents  thet  neither  the  Ceneal 
Account  nor  the  Seperate  Account  incurred  any 
debt  in  connection  with  the  initial  allooatiaa  of  the 
shared  investment  in  die  land.  In  this  regard.  It  is 
the  view  of  the  Department  that  the  mere 
investment  of  the  assets  of  a  plan  on  identical  terms 
widi  e  fiduciary's  investment  for  his  or  her  own 
account  in  the  equity  interests  of  a  shared  real 
estate  Investment  would  not  in  itselt  cause  the 
fidudery  to  have  en  interect  in  the  transaction  that 
may  affect  his  or  her  best  Judgement  as  a  fiduciary. 
Therefore,  such  en  investment  would  not  in  Itself, 
violate  section  40e(b)(l)  which  prohibits  a  fiduciary 
from  dealing  with  the  assests  of  a  plan  in  his  or  her 
own  Interest  or  for  his  or  her  eccount  In  eddition, 
cuch  shared  investment  pursuant  to  reaaonable 
proceduree  eatabliahad  by  the  fiduciary,  would  not 
canee  the  fiduciary  to  act  on  behalf  of  (or  represent) 
a  party  whoae  interests  are  edveree  to  thoee  of  the 
plan.  Therefore,  such  an  investment  would  not  in 
itselt  violate  section  400(bH2)  which  stataa  that  a 
fiduciary  may  not  act  in  any  capedty  in  a 
transaction  involving  tiie  |rfisn  on  behalf  of  a  party 
wfaoee  intereeta  are  advene  to  the  inlereets  of  the 
plan. 

Witii  reepect  to  section  «18(a)(l)(D]  of  die  Act 
which  prohibits  tiie  tranafar  to,  or  use  or  lor  the 
benefit  oi  e  party  in  interest  (including  e  fiduciary) 
of  the  aeeets  of  e  plan,  it  is  the  opinion  of  tiie 
Department  that  a  party  in  intereel  doee  not  violeta 
that  section  menly  because  he  or  she  derived  eone 
incidental  benefit  from  e  trensaction  involving  plea 
assets.  The  Depertment  essiimes.  far  tills  analysis, 
that  the  fiduciary  doee  not  nly  upon,  and  is  not 
otherwiae  dependent  upon,  the  perUdpatlon  of  the 
plan  in  order  to  undertake  its  shan  of  the 
investment 

Thus,  with  reepect  to  the  inveetment  of  plan 
aaaeta  In  shared  equity  investments  which  en  mede 
simultaneously  with  inveetments  by  a  fiduciary  for 
its  own  account  on  identical  teima,  it  is  the  view  of 
the  Depertment  that  any  benefit  that  tiie  fiduciary 
mi^t  derive  from  eudi  inveetment  under  theee 
drcumatanoee  is  incidental  and  would  not  violeta 
section  40e(a)(l)(D)  of  tiw  Act 

We  further  note  that  the  investment  need*  of  a 
plan  may  change  over  e  period  of  time  and.  in  the 
caae  of  ahared  inveetments.  the  needs  and 
objectivee  of  other  invecton  may  baoooie  different 
fatMn  one  enother.  At  thia  point  conflicts  of  interest 
mey  develop.  We  express  no  opinion  ea  to  poaeiblo 
prohibited  transactiaas  which  may  oocor  during  the 
course  of  tiie  (oint  ownership  in  the  land. 

For  a  mon  complete  discussion  of  theee  ieeues, 
see  the  Notice  of  Propoeed  Exemptioa  for  Certain 
l^anaactiona  Involving  the  Equitable  Ufa 
Aeeenranoe  Society  of  tiie  United  Suiee.  52  PR 
S0SB6,  S087S,  August  IB,  1987. 

*  Bquitable  Variable  Ufa  Ineuranoe  Company,  a 
i*holly<«wBed  subeidiaiy  of  Equltatria,  aoqniivd  a 
lOK  Intereet  tai  tiie  intereet  urhich  Equiuble 
aoquired  boa  the  oo-venturar  in  order  to  meintein 
One  Market  Ptasa's  status  as  Joint  venture. 
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maiatuBtd  the  pr^'Sxiating  flO/lO  tqaity 
ratio  in  the  rriotive  int««ste  ia  tht  Joint 
veatuv  between  tke  Separate  Acooont 
and  the  General  AoooimL  EqulUblc  and 
Landauer  AifdiM  agracd  that  the 
Separate  Acoouat  would  pey  no  mora 
for  the  9%  interest  than  its  proportional 
shara  of  the  prioe  negotiated  between 
Equitable  and  the  co-venturer  for  the 
10%  interest  acquired  by  the  General 
AccounL  Landauer  agreed  to  a  price  of 
$24.93a000  for  the  9%  interest  in  Um 
joint  ventme  and  $7,020,000  for  a  90% 
interest  in  the  land. 

12.  The  Loe  Angelea  Property  is  the 
First  IntertUie  Bank  Boilding.  whidi 
consist*  of  a  «2-8tory  office  boihfing  and 
a  l-stoiy  parking  structure.  The  Property 
is  subject  to  a  long  term  ground  lease 
which  will  expire  in  2033  with  an  option 
to  renew  the  lease  for  ao  years.  EREIM 
is  the  property  manager.  Equitable  holds 
a  50%  interest  in  the  joint  venture  which 
owns  the  Property.  Tlie  co-venturer  is  an 
affiliate  of  the  major  tenant  in  the 
buildi:^  who  is  also  the  owner  of  the 
fee  interest  in  die  gronnd.  Equitable  and 
Goldman  negotiated  a  gross  value  far 
the  Pr(^>erty  of  tiao  million  subject  to  a 
mortgage  loan  with  a  balance  of  $46.5 
million  as  of  Sqitemfaer  1. 1966,  resulting 
in  an  equity  value  of  $133.5  million. 
Equitable's  50%  interest  was  valued  at 
^&75  million,  and  the  90X  Interest  of 
Eqnitable's  interest  transfeiied  to  the 
Separate  Account  was  valued  at  $60.08 
milUon. 

13.  The  New  YoA  Pr<H>erty  is  the 
Merrill  I^yach  Financial  Center,  also 
known  as  the  Coming  Building,  which  is 
a  26-story  office  buikKng.  as  well  as  the 
underlying  land.  Equitable  is  a  tenant  in 
common  with  a  university  endowment 
fund.  EquiteMe  and  the  fond  each  own 
50%  of  the  Property.  The  property 
manager  is  William  White-Tishman  East 
Management  Company.  Equitable  and 
Goldman  negotiated  a  value  for  the 
Property  of  $143.5  million.  There  is  no 
fnwVh^  opoo  the  Property.  Eqnitebfe's 
50%  interest  was  therefore  vahied  at 
$71.75  ndDion.  and  the  90%  Interest  of 
Eqnitable's  interest  transferred  to  the 
Separate  Account  was  valued  at  $64.6 
million.  "* 

14.  In  summary,  tite  applicant 
represents  that  die  proposed  exemption 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  The  terms  of  the 
aoqoiaition  of  tiM  respective  Intereste 
were  negotiated  on  b^alf  of  the 
Separate  Account  by  Goldman,  wUch  is 
wholly  independent  of  EquUable:  (b)  the 
Committee  has  sob  authority  to  take 
action  on  behalf  of  the  Separate 
Account  te  any  transaction  in  wUch 
Equitable  has  an  interest;  (c)  aB  the 
transactions  have  been  negotiated  at 


arm's-length  and  on  teias  at  least  as 
ftivonAile  to  the  Separate  Account  as 
those  between  nmelated  third  parties 
would  be;  mid  (d)  aU  snbseipient 
transactions  ooooerndng  the  ftoperties 
have  met  and  wiU  meet  the  applicable 
terms  and  conditions  of  FTE  8fr-«2. 

ran  ramHBi  wramiATioN  contact. 
Kfr.  David  Lurie  of  the  Department, 
telephone  (202)  523-6671.  (This  is  not  a 
toll-free  number.) 


Valoo  InstnoMirtB.  Inc.  ftofit  Sharing 

Mmi  Tiwst  (die  Plea)  Locate  i» 
HoustaB,TX 

[ApplioatioB  No.  0-6086] 

Proposed  Exempdoa 

The  Department  is  constdering 
granting  an  exemption  under  die 
audiority  of  sectioa  408(a)  of  die  Act 
and  section  4e75(c)(2)  of  the  Code  and  in 
accordance  widi  dhe  procedures  set 
f ordi  in  ERISA  Procedve  75-1  (40  FR 
18471,  April  28. 1075),  If  the  exemption  is 
granted  the  restrictions  of  section  406(e), 
406  (bHl)  end  (b)(2)  of  die  Act  and  the 
sanctions  restdttaig  from  die  application 
of  sectioa  4975  of  die  Code,  by  reason  of 
section  4975(cKl)  (A)  dirov«h  (E)  of  die 
Code,  shall  not  apply  to:  (1)  the 
purchase  by  the  Flan  of  a  50%  joint 
ventiire  interest  (the  Interest)  in  the 
Sprtogfield  Partnership  (die  Sprin^eki 
Partnership)  from  Property 
Redevekipraent  Coipcmtiaa  II  (FRC II). 
a  party  in  interest  with  respect  to  ttie 
Plan,  for  die  lesser  of  $335,000  or  the  fair 
market  value  of  the  Interest  (die 
Acqidsition  Cost)  in  die  Springfield 
Partnership  at  die  time  of  the  pochase; 
and  (2)  any  future  sale  of  the  Plan's 
Interest  in  the  Springfield  Partnership 
pursuant  to  an  option  agreement  (the 
Option  A^eement)  whereby  the  Plan  at 
the  sole  discretion  of  the  tadepemlent 
fiduciary,  vrill  be  able  to  sell  die  Interest 
to  Valco  Instrumento  Inc.  (the  Bnployer) 
or  Stanley  D.  Stearns  (Mr.  Steams),  die 
owner  of  95%  and  100%  of  die  bnployer 
and  FRC  n,  respectively;  provided  die 
following  conditions  are  satisfied: 

(1)  The  purchase  of  the  Interest  will  be 
a  <Hie-time  cash  transaction  and  die  Flan 
will  pay  no  expenses  with  regard  to  the 
purdiase; 

(2)  The  die  total  investment  of  die 
Plan,  indoding  the  Acquisition  Cost  and 
the  aggregate  amount  of  the  principal 
balance  <rf  outstanding  loans  (the 
Partnership  Loans)  extended  by  the  Plan 
to  the  Sprtegfield  Partnership  and  the 
outstanding  principal  amount  of  loans 
for  whidi  the  Vian  will  provide 
assurances,  will  not  exceed  at  any  ghren 
time  25%  of  the  Plan's  total  assets; 

(3)  The  fair  market  value  of  the 
Interest  will  be  determined  by  an 


independent  qualified  appraiser  at  die 
tims  of  the  pinchase; 

U)  The  Employer  and  Kfe.  Steams 
^[Tse  via  the  Option  Agreement  to 
rapurchase  die  faiterest  from  the  Plan  at 
the  sole  discration  of  die  independent 
fidadary  at  any  time  that  the 
independent  fidudary  detennfaies  that 
the  Plan's  invotvenient  in  the  Springfield 
Partnership  is  no  longer  in  the  Han's 
best  interest  The  sale  price  wUl  be  the 
greater  of  die  fair  market  vdue  of  the 
Interest  as  determined  by  an 
independent  qoalified  appraiser  at  the 
time  of  the  sale  or  the  total  amount 
invested  in  or  edvanced  by  the  Plan  to 
die  Springfield  Partnership  plus  an 
amount  equal  to  the  rate  of  return 
earned  by  other  Plan  investmenta,  from 
the  initial  date  of  the  Han's 
partidpation  undl  the  date  the  option  is 
exerLiseu, 

(5)  The  independent  fidudaiy  has 
represented  that  the  transactions  are  in 
the  best  interest  and  protective  of  the 
Plan;  and 

(6)  Hie  independent  fidudaiy  is 
independent  of  odier  parties  involved  in 
the  transaction  and  die  fees  received  by 
the  independent  fidudary  for  serving  in 
the  independent  fidudary  capadty 
combined  with  any  other  fees  derived 
from  the  Employer  or  related  parties  will 
not  exceed  1%  of  his  gross  annual 
income  for  each  fiscd  year  that  he 
continues  to  serve  in  the  independent 
fidudary  capadty  with  respect  to  the 
transactions  described  herein. 

Summary  of  Fads  and  Represeatatiom 

1.  The  Flan,  established  September  3a 
1977,  is  a  profit  sharing  plan  and  trust 
with  123  partidpants.  Mr.  Steams  is  the 
trustee  of  the  Flan  and  as  of  September 
3a  1888,  die  Plan  had  $1,589,487  in  total 
assets.  The  Plan  sponsor  is  the 
Employer,  which  is  a  Texas  corporation 
in  the  business  of  manufacturing 
technological  instruments.  Mr.  Steams 
owms  100%  of  PRC II  and  95%  of  die 
outstanding  stock  of  the  Emplioyet. 

2.  PRC  H  contrttNited  certain  land  (die 
Prt^rty)  on  December  7. 198%  to  the 
Springfield  Partnership  in  exchange  for 
the  acquisition  of  the  Interest  PRC  II. 
the  original  owner  of  the  Property, 
proposes  to  sell  the  interest  to  die  Plan 
for  die  lesser  (rf  $355,000,  or  the  fair 
market  value  of  die  Interest  at  die  time 
of  die  transaction.  The  PrcHierty  is 
located  in  Harris  Connty,  Texas  and 
consisto  of  3.2451  acres  of  vacant  land. 
Tlie  I¥(q)erty  was  appr«^ed  on 
September  25. 1989,  by  Ronald  D. 
Charlton,  an  independent  and  qualified 
appraiser  widi  Charlton  *  Co. 
Appraisers.  Mr.  Charlton  relied 
primarily  on  the  market  approach  and 


determined  that  the  fair  maricet  vahw  of 
the  Property  was  $355  JOO  ss  of  diat 

date. 

3.  llie  remaining  50%  joint  venture 
intetest  in  the  Spitegfield  Partnersh^  is 
owned  by  ICM,  Ina  (ICM).  a  Texas 
corporation,  which  is  an  onrelated  party 
widi  respect  to  the  Han.  The  Springfield 
Partnoahip  will  use  the  Prqperty  to 
build  a  retirement  home  (the  Building) 
which  will  be  develc^ied  and  managed 
by  ICM.  The  api^icant  represente  diat 
the  Springfield  Partnership  constitutes  a 
real  estate  operating  company  widiin 
the  meaning  of  ERISA  Regulation 
i  2510.3-10l(e).  Accordii^.  the 
applicant  repreaenta  that  the  asseU  of 
the  Plan  will  inidude  the  50%  joint 
venture  Intereet  in  the  Springfield 
Partnership,  but  will  not  indnde  any  of 
the  underlying  asseto  of  the  Springfield 
Partnership.* 

.  4.  The  Springfield  Partnership 
agreement  (the  Agreement)  mtecifies 
that  the  ICM  contributicm  to  the 
Springfield  Partn^ship  will  be  $10JD0 
cash,  as  well  as  organizational, 
develc^mental.  management  and 
administrative  services.  The  applicant 
also  represente  that  the  Sprin^Id 
Partnership  will  receive  additional 
financing  tfaromgb  a  non-recourse  loan 
(die  Loan)  from  the  Department  of 
Housing  and  Ifrban  Devdopment 
(HUD).  The  Loan  has  a  term  of  40  years 
and  provides  for  an  interest  rate  of  11%. 
The  total  amount  of  die  Loan  according 
to  the  HUD  documente  submitted  by  the 
applicant  is  $2j634,100.  The  total 
estimated  development  cost  of  die 
project  (excluding  land]  is  $2,578,849. 
Due  to  die  non-recourse  nature  of  the 
Loan,  in  the  event  of  default  of 
foreclosure,  HUD  can  only  repossess  the 
piftl^ii^  without  further  remedy  against 
the  partners  of  the  Springfield 
Partnership.  Piirthermore.  the  applicant 
represente  that  HUD  financing  wiD 
provide  approximately  90%  of  the  total 
cost  of  this  project 

5.  Punuant  to  die  Agreement  in 
addition  to  the  capital  used  to  porchase 
the  Interest  the  Han  will  provide 
additional  capital  as  needed  tat  the 
constmction  and  maintenance  of  the 
Building.  Any  cash  so  provided  by  the 
Plan  shall  be  in  the  form  of  loans  to  the 
Springfield  Partnership.  The  Agreement 
also  provides  that  any  collateral  or  loan 
assurances  needed  by  the  Partnership  in 
order  to  borrow  operating  fiinds  will  be 
provided  by  the  Plan  and  this  loan 
availability  contribution  together  with 
ite  purchase  of  the  Interest  shall  be  the 


exclusive  oontrAnitioa  of  the  Fkn.  The 
Plan  will  be  paid  interest  at  the  prime 
rate  on  any  soch  advances  until  their 
repsjnaent  The  Agreement  caBs  for  aO 
distribataUe  cash  to  be  used  to  repay 
any  advances  made  to  the  Springfield 
Partnership  by  the  Plan  prior  to  any 
other  distributions.  However,  the 
applicant  represente  that  at  no  time  wiD 
the  involvement  by  die  Man  in  the 
Springfidd  Partnership  exceed  25%  of 
the  Plan's  total  assets,  taking  into 
account  the  initLal  purdiase  price  paid 
by  the  Plan  for  the  Interest  and  die 
outstandiag  princqpal  balance  of  any 
and  all  outetanding  Partnership  Loans 
made  by  tbs  Han  to  the  Springfield 
Partnerahqi  and  the  outetanding 
principal  amount  of  loans  for  which  the 
Plan  provides  assurances.' 

6.  Mr.  Ralp4i  A.  Modad  (Mr.  Modad). 
an  attorney  licoised  to  practice  in  the 
states  of  Michigan  and  Texas,  has 
agreed  to  serve  as  an  independent 
fiduciary  on  the  Plan's  behalf  regarding 
the  purdiase  of  the  Interest  and  the 
subsequent  investmmt  in  the  Springfield 
Partnership.  The  fees  received  by  Mr. 
Modad  doe  to  the  provision  of  fidudaiy 
services  in  thb  transaction  together  writh 
any  other  fees  derived  fr«n  the 
Employer  or  related  parties  will  not 
exceed  1%  of  his  gross  annual  income 
for  each  fiscal  year  that  be  provides 
such  services.  Mr.  Modad  represente 
that  he  is  independent  with  regard  to  the 
Emplo]fer  and  the  Flan,  and  that  he 
understands  and  accepts  the  duties  and 
responsibilities  of  an  ERISA  fiduciary. 
Mr.  Modad  has  experience  in  managing 
asset  portfohos  of  en^iloyee  benefit 
plans  of  natiooal  franchise 
organizations  which  have  assete  in 
excess  of  HJOOQJOOO  and  which  contain 
various  investments  in  real  estate. 
Accordingly,  Mr.  Modad  represente  that 
he  has  experience  in  investing  and 
monitoring  pension  plan  assete. 

7.  In  his  capacity  as  tiM  independent 
fiduciary,  Mr.  Modad  will  be 
responsible,  among  other  things,  for 
ensuring  that  the  Partnership  Loans 
extended  by  the  Flan  to  the  Springfield 
Partnership  bear  an  ann's  length  intvest 
rate  and  that  the  total  amount  invested 
by  the  Plan  in  the  Springfield 
Partnership  shall  not  exceed  25%  of  the 
Plan's  total  assete.  Mr.  Modad  has  also 
examined  the  Flan's  potential  cash  on 
cash  return  on  the  proposed  investment 
which  he  projecte  to  be  approximately 
$86,811  annually.  Mr.  Modad  considered 
the  tax  effecte  of  the  investment  and 
determined  that  after  taxes,  the  cash  on 
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cash  retmn  to  die  Flan  will  be 
approximately  24.8%.  Mr.  Modad  abo 
considered  the  non-recoiase  natiDe  of 
the  Loan  mid  accordbi^  eoocloded  thai 
given  the  possible  rate  <rf  retan  and 
certain  safeguards  diat  wiO  be 
implemented,  the  iwoposed  investment     I 
is  in  the  best  interest  of  die  Plan.  : 

8.  Mr.  Modad  also  represente  that  die    { 
Flan  is  iRotected  from  any  risk 
associated  with  cost  overruns  in  the 
construction  of  the  Building  by  the 
Springfidd  Partnership  dtie  to  the  use  at 

a  lump  sum  constriKtion  contract  Any 
cost  overruns  are  the  responsibility  of 
the  cootractor  and  neither  the  Plan  nor 
the  Springfield  Partnerehtp  have  any 
risk  associated  widi  such  a  contingency. 
In  addition,  the  contractor  is  banded 
with  reqiect  to  this  project  If  the 
contractor  fsils  to  perform  and  complete 
the  constraction  of  the  Building  for  the 
stipulated  cost  the  bonding  agent  wrill 
complete  the  project  at  no  additional 
cost  to  Him  Plan  or  the  Sfvingfidd 
Partnerriiip. 

9.  The  Option  Agreement  between  the 
Flan,  die  &nployer  and  Mr.  Steams  will 
be  in  effect  upon  the  Plan's  purchase  of 
the  Interest  f<rfiereby  the  Emfrfoyer  or 
Mr.  Steams,  at  the  cation  of  the 
independent  fiduciary  acting  on  behalf 
of  the  Flan,  most  purchase  Ae  Interest 
of  the  Flan  in  the  Springfield 
Partnership.  The  Employn  and  Mr. 
Steams  have  both  submitted  finandal 
statemente  in  which  the  sf^icant 
represente  that  they  have  suffident 
resources  to  buy  back  the  Plan's  Interest 
in  the  event  the  Option  A^eement  is 
exerdsed.  Specifically,  the  Option 
Agreement  provides  diat  at  any  time 
subsequent  to  the  Flan's  acquisition  of 
the  Interest  the  independent  fidudary. 
Mr.  Modad,  has  the  sole  discretion  widi 
respect  to  the  decision  that  the  Flan  may 
withdraw  from  partidpation  in  die 
Springfield  Rartnership.  In  die  event  that 
the  OptioB  Agreement  is  exerdsed.  the 
Emiriojrer  or  Mr.  Steams  agree  to 
purchase  the  Flan's  Interest  for  the 
greater  of  the  feir  market  value  of  the 
Interest  as  determined  by  an 
independent  qualified  appraiser  at  the 
time  of  the  sale  or  the  following 
consideration: 

(1)  The  total  amovnt  invested  in  or 
advanced  to  the  ^iringfield  Fartnenhip 
by  the  Flan  and  not  repaid  to  the  Thist 
as  of  the  date  (tf  withdrawal  from 
partidpation,  induding  the  amounte 
representing  the  initial  purchase  price  of 
the  Interest  and  the  outetanding  balance 
of  any  and  aD  Partnerriiip  Loans  made 
by  die  Plan;  and 

(2)  The  amount  representing  a  rate  of 
return  on  die  Plan's  assets  determined 
by  the  independent  fidudary  as  follows; 
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(a)  Hie  average  daily  rata  of  return 
earned  fay  the  Flan  assets  otiier  tlian  tlie 
assets  invested  in  or  advanced  to  tiie 
Springfield  Partnership  from  the  date  of 
inception  of  participation  in  this 
partnership  until  the  date  of  withdrawal 
from  such  participation,  multiplied  by 

(b)  The  amount  of  f\aa  assets 
invested  in  or  advanced  to  the 
Springfield  Partnership  and  not  repaid  to 
the  Plan  as  of  the  date  of  withdrawal 
frtun  participation,  multiplied  by 

(c)  The  number  of  days  from  the  date 
the  assets  of  the  Plan  were  invested  in 
or  advanced  to  the  Springfield 
Partnership,  until  the  date  of  withdrawal 
bom  such  participation.  The  Option 
Agreement  also  provides  that  if  neither 
the  Employer  nor  Mr.  Steams  purchase 
the  Plan's  Interest  in  the  Springfield 
Partnership  for  the  above-referenced 
consideration  within  ten  days  after 
receipt  of  a  written  notice  by  the 
independent  fiduciary,  the  Han  may 
withdraw  from  participation  in  the 
Springfield  Partnership,  and  in  that 
event,  the  independent  fiduciary  shall 
file  a  lawsuit  on  behalf  of  the  Plan  for 
breach  of  contract  and  damages  against 
the  Employer  and  Mr.  Steams  in  a  state 
civil  district  court  in  Harris  County, 
Texas.  Also,  a  consent  judgement 
executed  at  the  time  of  the  sale  of  the 
Interest  will  be  executed  by  Mr.  Steams 
and  the  Employer  with  an  attached 
court  coder  directing  the  sale  of  the 
Plan's  Interest  in  the  Springfield 
Partnership  as  outlined  in  the  Option 
Agreement  Such  consent  judgement  will 
be  filed  with  the  court  at  the  time  of  any 
lawsuit  Accordingly,  Mr.  Modad  has 
concluded  that  the  Option  Agreement 
will  protect  the  Han  and  will  minimize 
the  risk  of  loss  to  the  Plan. 

la  The  applicant  therefore  proposes 
that  the  Plain  be  allowed  to  purchase  the 
Interest  frt>m  PRC II  for  the  lesser  of 
$355,000,  or  the  fair  market  value  of  the 
Interest  at.the  time  of  the  purchase.  The 
appUcant  represents  that  the  purchase 
will  be  a  one-time  cash  transaction. 
Furthermore,  the  applicant  represents 
that  the  transaction  is  protective  and  in 
the  best  interest  of  the  Plan  as  the  Plan's 
total  investment  in  the  Springfield 
Partnership  at  no  time  will  exceed  25% 
of  the  total  assets  of  the  Plan.  The 
applicant  also  states  that  economic 
hardship  will  be  sustained  by  the  Plan  if 
the  transaction  is  denied,  as  the  Plan 
nvill  have  to  forego  an  opportunity  to 
increase  the  return  on  its  investment 
portfolio. 

11.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  40e(a)  of 
the  Act  and  section  4875(cK2)  of  the 
Code  because: 


(a)  The  purchase  price  will  be  the 
lesser  of  1355.000.  or  the  fair  maricet 
value  of  the  Interest  in  the  Springfield 
Partnership  at  the  time  of  the  purchase; 

(b)  The  purchase  of  the  Interest  will 
be  a  one-time  cash  transaction  and  the 
Plan  will  pay  no  expenses  with  respect 
to  the  purchase; 

(c)  'The  fair  market  value  of  the 
Interest  will  be  determined  by  an 
independent  qualified  appraiser  at  the 
time  of  the  purchase; 

(d)  An  independent  fiduciary  has 
represented  that  the  transactions  are  in 
the  best  interest  and  protective  of  the 
Plan; 

(e)  The  Acquisition  Cost  of  the 
Interest  and  the  Partnership  Loans  and 
the  outstanding  principal  amount  of 
loans  for  which  the  Plan  will  provide 
assurances,  will  at  no  given  time  exceed 
25%  of  the  Plan's  total  assets; 

(f)  The  Option  Agreement  will  enable 
the  Plan  to  sell  the  Interest  to  the 
Employer  at  any  time  that  the 
independent  fiduciary  determines  that 
the  Plan's  involvement  in  the  Springfield 
Partnership  is  no  longer  in  the  Plan's 
best  interest  The  sale  price  will  be  the 
greater  of  the  fair  market  value  of  the 
Interest  as  deteraiined  by  an 
independent  qualified  appraiser  at  the 
time  of  the  sale  or  the  total  amount 
invested  in  or  advanced  by  the  Han  to 
the  Springfield  Partnership  plus  an 
amount  equal  to  the  rate  of  return 
earned  by  other  Plan  investments.  &t>m 
the  initial  date  of  Man's  participation 
until  the  date  the  option  is  exercised; 
and 

(g)  The  transaction  will  enable  the 
Plan  to  increase  the  return  of  its 
investment  portfolio. 

PON  FumrHCR  wromuTiON  contact: 
Ekaterina  A.  Uzlyan  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40e(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  bom  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsU)ility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
benefidaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 


section  404(aKl)(B)  of  the  Act  nor  does 
it  affect  the  reqidrement  of  section 
401(a)  of  die  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  benefidaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  partidpants 
and  benefidaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Ad  and/or  the  Code, 
including  statutory  or  adininistrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fad  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  IBth  day  of 
September  1990. 
Ivan  Sirasfrid. 

Director  of  Exemption  Determinationa. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc  90-22458  Filed  »n2O-0O;  8:45  am] 
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NATIONAL  FOUNDATKNI  ON  THE 
ARTS  AND  THE  HUUANITIES 

Instttuto  of  MuMum  Services, 
Invitation  for  Comment*  on  the 
General  Operating  Support  Program 
(OOS) 

AOCNCV:  Institute  of  Museum  Services. 

NFAR 

action:  Notice  of  invitation  for 

comments. 


:  The  Institute  of  Museum 
Services  (IMS)  is  conducting  an 
evaluation  of  its  General  Operating 
Support  program  (COS).  We  invite 
comments  from  museum  professionals 
and  other  interested  persons  in  response 
to  the  questions  listed  under 
SUmAMNTAIIV  mFORMATION. 

OATn:  Responses  are  due  November  B. 
1990. 


',  IHease  send  all  responses  to 
IMS'  contractor  at  the  following  adduss; 
COS  CommenU.  Reed  Pirf>lic  Micy. 
suite  600. 12S0  Twenty-Fourth  Street 
NW.,  Washington.  DC  20037. 

FOR  FURTHER  INFORMATMN  OOWTACR 

For  information  about  the  GOS  program 
and  grants  to  museums,  contact  the  IMS 
program  staff  at  (202)  78IM)63a  For 
information  about  this  invitation  tor 
Comments,  contact  Carol  Maus  at  Reed 
Public  P0U(7  (202)  400-0588. 

SUPPLEMENTARY  INPORMATION:  We 

invite  comments  responding  to  any  of 
the  following  questions.  We  want  to 
obtain  a  broad  variety  of  views. 
suggestionSt  and  positive  and  negative 
experiences  regarding  GOSl  Mease  use 
specific  examples  and  factual 
information  whenever  possible. 

It  would  be  helpful  if  you  provide  a 
phone  number  where  we  may  contact 
yon  to  ask  far  darification  or  fnrtiier 
information.  Your  comments  will  be 
used  by  IMS  and  its  contractor  to  he^i 
evaluate  GOS.  and  will  be  available  for 
public  inspectiiHi. 

We  welcome  your  comments  on  any 
or  aB  of  the  questions  bdow,  but  please 
show  whidk  question  you  are  answering 
(for  exampfe.  question  2c). 

1.  GOS  grant  money  is  intended  to 
help  meet  museums '  operating  expenses. 
Sometimes  this  money  allows  a  museum 
to  undertake  a  function  or  project  it 
could  not  othennfise  afford,  either 
because  the  mtiseum  spends  its  GOS 
grant  on  the  function  orfov/ect,  or 
because  the  GOS  grant  firees  up  other 
funds.  We  want  to  know  about  aevavl 
particular  types  offurxtioas  or  projects 
that  may  have  been  made  possible  by 
GOS  grant  money.  We  are  asking  about 
these  particular  functions  and  projects 
because  we  need  to  understand  them 
better,  not  because  they  are  more 
important  than  other  uses  of  GOS  funds. 

(a)  Please  describe  any  examples  of 
how  GOS  giant  money  has  enabled  a 
museum  to  provide  education  that  helps 
solve  a  problem  of  general  concern  to 
society  (frur  examplie.  illiteracy) 
unrelated  to  the  museum's  own  artistic 
scientific  or  cultural  field. 

(b)  Please  describe  any  examples  of 
how  GOS  grant  money  has  enabled 
museums  to  foster  research,  particularly 
research  using  the  museum's  collectioDS 
or  facilitiet.  Cite  publications  in 
scholarly  or  professional  jooraals.  or 
other  products  of  the  researdi.  (By 
research,  we  mean  activities  aimed  at 
advancing  the  state  of  the  art  in  sense 
field  of  knowledge,  nease  do  not 
indude  reaeardi  that  is  merely  a 
teaching  toeL  sadi  as  sdiool 
assignments.) 


(c)  Please  describe  any  examples  of 
how  GOS  grant  money  has  enabled 
museums  to  improve  collectiona  and 
their  can.  This  indader 

•  Improving  the  process  for  acquiring 
objects  for  the  collection. 

•  Identifying  and  determining  the 
aignificanoe  of  objects  in  the  collectian, 

•  Preserving  and  conserving  objects 
in  the  collection,  and  pn^agating  living 
collections. 

•  Other  actions  to  improve 
coUectioaa. 

(d)  Meaae  describe  any  examines  of 
how  GOS  grant  money  has  enabled 
museums  to  produce  benefits  for  the 
public  that  would  seem  valuable  even  to 
pvople  with  no  interest  in  the  museum's 
own  artistic  sdentific  or  cultural  field. 
For  exan^le: 

•  Public  enjoyment 

•  Economic  development 

•  Support  for  charitable  causes. 

•  Others. 

2.  The  most  obvious  batefit  to 
museums  fimn  GOS  is  the  grant  money. 
Does  GOS  produce  other  benefits  to 
museums?  What  are  specific  examples 
of  how  these  benefits  have  helped 
museums,  or  why  are  these  not  real 
benefits? For  example: 

(a)  Recognizing  quality  museums  in  a 
nationwide  competition, 

(b)  ftinpng  together  practidng 
museum  profesakmals  in  a  cooperative 
process  that  builds  consensus  on 
standards  of  museum  openticm, 

(c)  Providing  an  opportimity  for 
museums  to  improve  their  <^)erations 
through  self-evaluation  and  reviewer 
comments, 

(d)  Providing  professional 
development  for  persons  who  serve  as 
GOS  field  reviewers, 

(e)  Helping  the  museum  to  obtain  cash 
or  non-cash  support  frtnn  other  sources. 

3.  IMS  is  reviewing  GOS  to  determine 
which  aspects  are  working  well,  and 
which  aspects  can  be  improved.  We 
welcome  comments  on  any  of  the 
following  aspects.  Please  explain  your 
reasons  and  give  specific  examples 
where  possible,  rather  than  merely 
saying  you  support  or  oppose  a  certain 
change. 

(a)  Why  should  the  COS  application 
be  kept  the  same,  or  how  and  why  can  it 
be  improved?  For  example: 

•  llie  amount  of  information  required 
from  applicants, 

•  The  clarity  and  simplidty  of  the 
questioiw  and/or  instructions. 

•  The  type  of  questions  (i.e.,  essay- 
type  questions  es  opposed  to  short 
amwer  or  nmitiple  choice  questions], 

•  Whether  die  apphcant  is  allowed  to 
submit  documents  it  already  has. 
instead  of  filling  oat  certain  parts  of  the 
application. 


•  Whether  the  applicant  is  aUowad  to 
submit  additional  docaiaantation  dnt  it 
thinks  will  strengthen  its  ^iplicatioa 

•  Whether  IMS  allows  mult^ 
deadhnas.  so  that  a  museum  that  cannot 
submit  its  applicatioo  by  the  first 
deadline  may  be  considiered  later  that 
same  year. 

(b)  Why  should  the  kind  of 
information  museums  get  back  from 
review  of  their  GOS  applications  be 
kept  tlie  same,  or  how  and  why  can  it  be 
improved?  For  example: 

•  The  length  and  number  of 
comments  from  reviewers. 

•  Whether  there  should  be  standard 
formats  for  reviewer  comments. 

•  Whether  IMS  should  ten  applicants 
what  scores  the  reviewers  assigned. 

•  How  IMS  explains  to  applicants  the 
process  for  selecting  GOS  grantees  (field 
reviewer  scoring,  GOS  panel  review, 
standardization  of  scores,  etc.). 

(c)  Why  riioold  the  way  GOS  recruits, 
trains  and  rewards  field  reviewers  be 
kept  the  same,  or  how  and  why  can  it  be 
improved?  For  example: 

•  The  standards  for  becoming  a  fidd 
reviewer. 

•  The  instruction  and  training  IMS 
provides  to  field  reviewers, 

•  The  honorarium, 

•  Other  benefits  to  field  reviewers. 

•  The  way  fi^  reviewers  are 
managed  and  evaluated. 

(d)  Why  should  the  kind  of 
information  field  reviewers  use  to 
evaluate  applications  be  kept  the  saaie. 
or  how  and  why  can  it  be  improved?  For 
example: 

•  Whether  reviewers  come  frtun  the 
same  geographic  region  as  the  applicant 
museum. 

•  Whether  reviewers  visit  the 
applicant  museum. 

•  Whether  reviewers  use  personal 
knowledge  of  the  applicant  museum,  or 
rely  only  on  the  written  application, 

•  Whether  reviewers  discuss 
applications  among  themselves,  or 
assign  scores  without  discussion. 

(e)  Why  should  the  standards  for 
evaluating  quality  of  GOS  applicants  be 
kept  the  same,  or  how  and  why  can  they 
be  improved?  For  example: 

•  Whether  IMS  should  establish 
objectively  measurable  standards  of 
museum  quahty  (such  as  use  of  certain 
security  practices  or  preservation 
techniques)  as  a  fador  in  awarding  GOS 
grants. 

•  Whedier  accreditation  of  a  nnnetun 
by  certain  organizations  should  be  a 
factor  in  awarding  GOS  grants, 

•  Whether  other  awards  to  a  museum, 
or  profesrimial  activities  of  its  ataS. 
should  be  a  factor  in  awarding  GOS 
grants. 
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•  Whether  the  GOS  review  proceM 
should  decide  which  applicants  are  the 
ver>  best,  and  award  them  grants,  or 
whether  is  should  only  decide^hich 
applicants  are  good,  and  distribute  the 
limited  number  of  grants  among  all  good 
appUcants  based  on  a  factor  other  than 
quality  (random  selection,  time  since 
last  grant  etc.)- 

(f)  Why  should  the  decision-making 
bodies  for  awarding  GOS  grants  be  kept 
the  same,  or  how  and  why  can  they  be 
improved?  For  example: 

•  Whether  the  GOS  panel  should 
have  a  different  role  in  determining 
which  museums  receive  grants, 

•  Whether  the  field  reviewers  should 
have  a  different  role. 

•  Whether  to  create  regional  panels, 

•  Whether  to  allow  large  groups  of 
museum  professionals  to  vote  on  which 
applications  should  receive  grants. 

(g)  Why  should  the  criteria  for 
awarding  GOS  grants  be  kept  the  same, 
or  how  and  why  can  they  be  improved? 
For  example: 

•  WheUier  to  award  grants  based  on 
quality, 

•  Whether  to  award  grants  based  on 
need, 

•  Whether  to  give  priority  to 
particular  museum  initiatives, 

•  Whether  to  give  priority  to  serving 
particular  population  groups. 

•  Whether  to  distribute  grants 
randomly  among  all  eligible  museums, 

•  Whether  to  set  aside  grants  for 
museums  of  certain  sizes,  disciplines,  or 
geographic  regions. 

(h)  IMS  is  committed  to  providing  the 
maximum  support  to  museums  within 
the  limits  of  the  Federal  budget.  Why 
should  the  size,  duration  and  frequency 
of  grants  be  kept  the  same,  or  how  and 
why  can  they  be  improved  to  give 
museums  more  benefit  from  whatever 
money  we  can  obtain  for  GOS?  For 
example: 

•  Whether  to  keep  average  grant  size 
the  same,  make  larger  grants  (but 
fewer),  or  make  more  grants  (but 
smaller), 

•  Whether  to  change  the  relationship 
between  a  museimi's  budget  size  and  the 
size  of  its  GOS  grant  (grant  is  currently 
10%  of  museimi's  budget,  up  to  $75,000), 

•  Whether  grants  shoidd  be  for  one 
year  or  multiple  years, 

•  Whether  there  should  be  any  limit 
on  how  frequently  a  musetmi  can 
receive  a  grant  (such  as  three  years  out 
of  five). 

D^koaWoodMumy. 

Director,  Institute  of  Museum  ServiceM. 

[FR  Do&  90-22413  nied  9-20-m;  •:«$  u^ 


NATIONAL  SCIENCE  FOUNDATION 

Academic  ResMfdi  FadHtlM 
Modernization  Program  Advisory 
Review  panel  MeethiQ 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Review  Panel  for 
Academic  Research  Facilities  Modernization 
Program. 

Date  and  Time-  October  11, 1990—8  a  jn.  to 
7  p.m.;  October  12. 1980—7:30  a.m.  to  4  pjn. 

Place:  Holiday  hm  Crowne  Plaza,  300 
Army/Navy  Drive,  Arlington,  VA  22202.  (703) 
892-4100 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Henry  N.  Blount 
Senior  Program  Manager.  Research  Facilities 
Office,  room  438,  National  Science 
Foundation.  Washington.  DC  20550;  202-357- 
9785. 

Purpose  of  Meeting:  To  provide  advice  on 
the  merit  of  proposals  seeking  support  for 
academic  research  facilities. 

Agenda-  Review  and  evaluation  of 
Academic  Research  Facilities  Modernization 
Program  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
Tliese  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  5S2b(c),  Government  in  the 
Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  90-22353  Filed  9-20-00;  8:45  am] 


Biophysics  Program  Advisory  Panel 


(8)  of  5  U.S.C  552B  (c).  Government  |n  dw 
Sunshine  Act 
'M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doa  90-22354  FUed  9-20-00;  8:45  am] 


The  National  Science  Foundation 
announces  the  following  meeting: 

Mune:  Advisory  Pane!  for  the  Biophysics 
Program. 

Date  and  Time:  October  15, 16  ft  17, 1990, 
from  8  a.m.  to  6  p.m.  each  day. 

Place:  National  Science  Foundation.  1800  G 
Street  NW.,  room  1242,  Washington,  DC 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Arthur  Kowalsky. 
Program  Director.  Biophysics  Program,  room 
325.  Phone:  (202)  357-7777. 

Purpose  of  Meeting:  To  provide  advice  and 
reo(»nmendations  concerning  support  for 
researdL 

Agenda-  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
award. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exenq>tions  (4)  and 


Preeidenrs  Committee  on  National 
Medal  of  Science  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  President's  Committee  on  the 
National  Medal  of  Science. 

Date:  Tuesday.  Octol>er  9, 199a 

Time:  9  ajn.-5  pjn. 

Place-  Room  543,  National  Science 
Foundatioa  1800  G  Street  NW.,  Washington. 
DC  20650. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  B.  Fannoney, 
Staff  Assistant  President's  Committee  on  die 
National  Medal  of  Science,  National  Science 
Foundatioa  Washington,  DC  20550  (phone: 
202/357-7512). 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  within  exemption  8  of  5 
U.S.C  552b(c),  Government  in  the  Sunshine 
Act 

Authority  to  Close  Meeting:  The 
determination  made  on  September  8, 1900  by 
the  Acting  Director  of  the  National  Science 
Foundation  pursuant  to  the  provision  of 
Section  10(d)  of  PubUc  Law  92-463. 
M.  Rebecca  WlnklOT. 
Committee  Management  Ofpcer. 
[FR  Doc.  90-22355  Filed  0-20-00;  8:48  am] 
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Advleory  Committee  for  SdentHle, 
Tectwoioglcai,  and  international 
Affairs;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Date  and  Time:  October  17 — 12  ajn.  to  8 
pjn.;  October  18—7:30  a.m.  to  3  p.m. 

Place:  National  Science  Foundation,  room 
54a  1800  G  Street  NW.,  Washington.  DC 
20650. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Marta  Cehdsky, 
Directorate  for  Scientific.  Technological,  and 
International  Affairs,  National  Science 
Foundation— room  1214, 1800  G  Street  NW., 
Washingtoa  DC  205Sa  Telephone  Number 
202-357-7613. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Meeting  of  the 
Directorate-«vide  Advisory  Committee. 

i4^/)da- (1)  Aeporte;  Organizational 
Changes  (October  17: 1:00-3:30). 


(2)  Small  BMiness  Innovati0n  and. 
Research  (SBIR)  (October  17: 3:30-6). 

(3)  NSF  and  Industry:  Current  Activities, 
Possible  Roles  (October  17: 8-10). 

(4)  NSF  and  Industry,  continued:  (October 
18: 8-10). 

(5)  International  Programs:  USSR  and 
Eastern  Europe  (October  18: 10:1&-12.-15). 

(8)  ExperinHntal  Program  to  Stimulate 
Cooperative  Research  (EPSCoR)  (October  18: 
1:15-3:00). 

M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  90-22356  Filed  9-20-00;  8:46  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  $0-148] 

Environmental  Assessment  and 
Rndlng  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Renewal  of  FadUty  License 
Na  R-78;  UnivsrsRy  of  Kansas 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  Is 
considering  issuance  of  an  amendment 
to  Facility  license  No.  R-78  for  the 
Uiuversity  of  Kansas  Research  Reactor 
(the  licensee)  located  on  die  University 
campus  in  Lawrence,  Kansas. 

EavinKunental  Assessment 

Identificatioh  of  Proposed  Action 

This  Environmental  Assessment  it 
written  in  connection  with  the  proposed 
renewal  date  of  January  1. 1995  for  the 
facility  Uceoie  of  the  University  of 
Kansas  Research  Reactor  (UKRR)  at 
Lawrence,  Kansas,  in  response  to  a 
timely  application  from  the  licensee 
dated  December  12, 1980.  as 
supplemented  on  July  12. 1990.  The 
proposed  action  would  authorize 
continued  possession,  but  not  operation, 
ofthefaciUt^. 

Need  for  the  Proposed  Action 

The  bcense  for  the  facility  was  dae  to 
expire  on  April  7, 1990.  The  proposed 
action  is  required  to  authorize  continued 
possession,  but  not  operation  of  die 
fadlity.  so  that  Uie  licensee  can 
complete  thefr  decommissioning  plan, 
and  implement  decommissionii^  of  the 
reactor  fadlity. 

Altemativee  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
that  was  considered  was  not  renewing 
the  license.  This  alternative  would  have 
led  to  possession  of  a  fadlity  and 
radioactive  material  without 
authorization  by  law.  This  alternative 
did  not  provide  an  acceptable  way  of 
decommissioning  the  fadlity  in  a 


controlledi  coordinated  manner.  The 
other  alternative  was  to  renew  die 
license  for  a  period  of  one  year,  but  this 
would  require  license  renewals  on  an 
annual  basis  until  decommissioning  is 
completed. 

Environmental  iB^Htct 

Tlie  reactor  is  defueled  and  all  spedal 
nudear  material  and  source  material 
have  been  shipped  offsite  or  transferred 
to  the  state  license.The  only  remaining 
radioactivity  at  the  facility  is  activated 
reactor  components.  There  is  no 
potential  for  generation  of  further 
radioactive  materials.  The  extension  of 
the  facility  possession-only  license  for  a 
five  year  period  allows  the  licensee  to 
complete  their  decommissioning  plan 
and  have  a  reasonable  time  to  fiilly 
implement  decommissioning.  The  time 
to  develop  and  implement  the 
decommissioning  plan  should  lessen  the 
environmental  impact  in  that, 
radioactive  materials  will  continue  to  be 
depleted  by  the  decay  process  and  the 
Lcensee  should  have  an  opportimity  to 
better  plan  and  conduct  the 
decommissioning  activities  thus  further 
reducing  the  environmental  impact 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  those  normally 
allocated  for  such  activities. 

Agencies  and  Persons  Consulted 

The  NRG  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agendes  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  foregoing  environmental 
assessment  the  Commission  has 
conduded  that  the  proposed  action  will 
not  have  a  significant  effed  on  the 
quality  of  the  human  environment 
Accordingly,  the  Commission  has 
detannined  not  to  prepare  an 
environmental  impad  statement  for  this 
proposed  action. 

For  further  details  with  resped  to  this 
action,  see  the  licensee's  request  for  a 
bcense  renewal  application  dated 
December  12, 1989.  as  supplemented  on 
July  12. 1990.  lliese  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2110  L  Street  NWn  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland,  tfaia  ITtii  day 
of  September  199a 


BEST  COPY  AVAILABLE 


Par  te  Nuclear  Regidatoty  Coeomisskn. 
SeyBonlLWsias. 

Director,  Non-Power  Reactor, 
DecommissioBJng  and  Environmental  Project 
Directorate.  Divisitm  trf  Reactor  Pro^ecte—Jn, 
IV.  Veutd  Special  Projects.  Oj^ce  of  Nudear 
Reactor  RegulatiorL 

FR  Do&  90-22463  Filed  S-aO-Oft  8:45  am] 


Aovnory  vommmee  on  neacior 
Safeguards  Subcommltiss  on  Ptant 
Ucsnse  Renewal;  Meeting 

The  Subcommittee  on  Plant  License 
Renewal  will  hold  a  meeting  on  October 
2. 1990,  room  P-lia  7920  Norfdk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subjed  meeting 
shall  be  as  follows: 

Tuesday,  October  2, 1990— 8:30  a jn. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
draft  Regulatory  Guide  on  Standard 
Format  and  Content  for  License 
Renewal  Application  and  the  draft 
Standard  Review  IHan  for  the  Review  of 
License  Renewal  applications. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  fvacticable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  prelimbiary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Hie  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  staffs 
thefr  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whetiier  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telej^one  caU  to  the  cognizant  AOIS 
staff  meiaber.  Mr.  Bpidio  G.  Igtie 
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(telephone  a(A/492-S192)  betweea  7:30 
a-m.  and  4:15  p  jn.  Persons  planning  to 
attend  this  meeting  are  uii^d  to  contact 
the  above  named  individual  one  or  two 
days  before,  the  sdbeduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc 
which  may  have  occurred. 

Datsd:SegleatMrl7J 


Guy  R.  Quittsdiraibar, 

Chief.  Niiclear  Reacton  Branch. 

[FR  Doc  «e-2Mn  Fifed  »-a»-fle(  MS  oi^ 


Accident^ 


on 


The  Subcomouitees  on  Severe 
Accidents,  Extreme  External 
Phenomena  and  Probabilistic  Risk 
Assesaneirt  wffl  hold  a  foint  meetfaig  on 
Octobm  3.  nSO,  Room  P-IMH  TWO 
Norfolk  Ammm.  Beth— d>.  MIX 

TTiB  firtirtt  meetint  rrtll  hti  npm  tr 
public  att—danne. 

The  TQ-— **  far  the  snbloctaBctiBg 
^•Ubaas&lkMw*: 

Wednesday.  Octobers.  1990^-8:39 a.m. 
until  nn  cohchistoH  ofbusuiess 

The  Subcommittees  wfll  continue  their 
discosiioaaf  NUREG-U50.  "Severe 
Acddeat  Riskit  An  Assessment  for  Kve 
U.S.  Nuclear  Pnwet  PknU"  in  the  areas 
of  seismic  aad  fira  analysis, 

Oral  statemeata  may  be  presented  by 
members  of  the  pobBc  with  the 
concurrence  of  Uie  Sobcammittee 
nioLiwrnam-  wtitteB  s»st«mnntn  win  be 
accepted  and  made  available  to  the 
Comnuttaa  Recordings  wiB  be  penaitted 
only  during  tfiosa  portians  of  the 
meeting  wiien  a  tcanaoipt  is  bting  kept, 
and  questieas  may  be  asked  oaly  by 

im.»har«  nf  the  RiArftininittoa-  if* 

consultaats,  snd  staff.  Persons  desiring 
to  make  ood.  statements  shoold  notify 
the  A(31S  staff  member  named  below  as 
far  in  advance  as  is  ptscticaUe  so  &at 
appropriate  arrangemento  can  be  made. 

During  the  initial  portion  of  the 
meeting  the  Snbcnwnitteas.  along  with 
any  af  their  cenaukante  who  may  be 
preeent,  may  evrfaaagp  preliminary 
views  regaling  matters  ta  be 
fnnfiAoTaA  Airing  the  bfllanff  of  the 
meeting. 

The  Subconuaittees  win  then  hear 
presentations  by  and  hold  ffismssinns 
with  representatives  of  the  NRC  staff  ite 
consultants,  and  other  interested 
persons  rsgardiBg  this  review. 

Further  infomatfnn  regarding  topics 
to  be  disoiBsefi  the  schedtiKng  of 
sessums  apea  to  the  pabBc,  whether  tfie 


meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requesto  for  the  opportunity  to  present 
oral  stetements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  caD  to  Ae  cognizant  ACRS 
steff  member.  Mr.  Dean  Houston 
(telephone  301/492-6521)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  tUs  aieeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc. 
which  may  have  occurred. 
Dated-  September  17,  ISOa 
Csiy  R.  Quttacknibar. 
Chief,  Nuclear  Reacton  BraitdL 
(FR  Dec  80-42162  Filad  0-aO-flft  8i«S  an4 


[Docket  Na.S»->1»] 
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The  GPU  Nudear  Corpocation  and 
Jersey  Central  Power  &  Light  Coa^tany 
(GPDN/the  Boensee)  are  tfte  holders  (rf 
Provisional  Operating  License  No.  DFR- 
le,  which  authorizes  operation  of  the 
Oyster  Creek  Nadear  Generating 
Stfftio".  (the  facility}  at  steady  stete 
reactor  core  power  levels  not  in  excess 
of  1030  megawatte  thermal  The  Ucense 
provides,  among  other  things,  that 
Oyster  (>eek  Nuclear  Generating 
Station  is  sabject  Id  aB  rules, 
regulatioas,  and  Orders  at  the 

The  plant  is  a  boiling  water  reactor 
(BWR)  located  at  the  licensee's  site  in 
Ocean  County,  New  Jersey. 

One  of  the  cooditianB  of  oi  operating 
licenses  for  watet-cotded  power 
readotSk  aa  specked  ia  10  CFR  S0.54(o). 
is  that  the  ^ia^ry  reactor  coatakuaenl 
shall  meet  the  coBtaiBBient  leakage  test 
requiremeata  set  forth  ia  10  GFR  part  SO. 
appendix  J.  More  specifically  the 
foUowiag  sections  require  that: 

Section  ni.D.2.(a),  Type  B  Tat 

TypaB  laslBi  ecoept  tssts  for  air  locks,  shea 

be  perfasoMd  dai^  neeler  dMiiaws  ior 
refueling  or  other  rrr"^'fT"*  inlnvaU  bat  ia 
no  case  at  intervals  greater  than  2  years. 

Seciton  lUIkX  Tjpm  C  Tmtt 

Type  C  tsalk  Aatt  be 

reader  shntdsfN 

at  intarvelsflreatcr  than  2 
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By  letters  dated  March  2, 1900,  and 
August  28. 1990  GPUN  requested  a 
schedular  exemption  from  the  above 


requirements,  bi  its  letter  GPUN  states 
that  the  next  refueling  outage  (ISR)  is 
presently  scheduled  for  February  15, 
1991.  However,  the  2-year  Type  B  and  C 
test  periods  end  before  the  next 
refueling  outage  on  various  dates 
beginning  October  1, 1990. 

m. 

By  letters  dated  March  2, 1990.  and 
August  29. 1990  GPUN  requested  a  one- 
time only  exen^tion  from  the  regulatory 
requiremente  cited  in  section  II  above. 
The  licensee  has  requested  an 
exemption  from  this  requirement  in  the 
fiwra  of  a  one-time  cmly  extension  until 
the  next  refueling  outage  (13R)  which  is 
presently  scheduled  for  no  later  than 
February  15, 1991.  This  would  extend 
the  interval  between  testa  for  32 
penetrations  and  43  valves  for  no  more 
than  AVa  montiw  of  power  operation. 
Testing  of  penetrations  wfll  be  extended 
from  October  7,  lOOOv  or  later  antil  the 
13R  refuehag  ootage  and  testing  of 
valves  wfll  bie  extended  from  October  1. 
1990,  or  later  until  the  13R  refrieling 
outage.  The  basis  for  the  requested 
exemption  is  that  meeting  the  2-yesr 
exemption  testing  intwal  for  Type  B 
and  "^pa  C  testing  implementation 
would  necessitate  a  reactor  duitdown 
prior  to  the  13R  reefing  outage 
schedule  date.  This  would  jesult  in  an 
additional  thenaal  cyde  for  the  plant,  as 
well  as  the  potential  environmental 
impact  of  a  winter  shutdown  to  meet  ID 
CFR  part  50,  appendix  J  testing  criteria. 
TlBBiporary  deferment  of  fliese  teste 
woohi  allow  GFUN  to  trice  the  plant  off- 
line consistent  with  system  needs  for 
power  and  die  licensee's  overall 
program  of  power  nnngement. 

llie  staff  has  reviewed  the  licensee's 
request  and  finds  that  the  leakage 
characteristics  of  die  penetrations  and 
valves  in  question  would  not  be 
expected  to  degrade  significantly  during 
the  period  of  the  requested  extension, 
which  is  short  in  eompetison  widi  the  2- 
year  test  interval  specified  in  10  CFR 
part  50,  appendix  J.  Based  on  this,  ths 
requested  extension  of  Type  B  and  Type 
C  testing  is  acceptable. 

IV. 

Accortfingly.  the  Comaiissinn  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  wiO  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  comoaja  defense  snd 
security.  The  CoBuaisAoa  has  further 
determiaed  that  qiecial  drcumstaaces. 
as  set  forth  ia  10  CFR  S0.12(aHii).  are 
preaeat  Justifying  Ae  exeaqttian,  naoHly 
that  the  apphcation  of  the  regulatiim  in 
the  particular  droanstaaces  is  not 


necessary  to  achieve  the  underiyirig 
purpose  of  the  rule.  Accordingly,  the 
Commission  hereby  grante  an  exemption 
as  described  in  sectitm  m  above  from 
the  requiremente  of  sections  IILD.2(a} 
and  IILD.8  of  appendix  J  to  10  CFR  part 
60. 

Pursuaat  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  die  envkonment 
(55  FR  35383). 

This  exenpbon  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  diis  12th  day 
of  September  1990. 

For  the  Nuclear  Regulatory  Conunission. 
Steven  A.  Vatga. 

Directoi.  Division  of  Reactor  Projects— I/II, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  90-22464  Filed  0-20-40;  8:45  am] 
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[Docket  Na  50-312] 

Sacramento  Munidpal  Utility  Diatrtot; 
Considenrtion  of  lasuance  of 
Amendment  to  FadHty  Operating 
LIcenae  and  Propoaed  No  Significant 
Hazards  ConaMeration  Detennination 
and  Opportunity  for  Hearing 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
54  issued  to  Sacramento  Munidpal 
Utility  District  (the  licensee)  (the 
District],  for  operation  of  the  Rancho 
Seco  Nudear  Generating  Station  located 
in  Sacramento  County,  California.  Hie 
request  for  amendment  was  submitted 
by  letter  dated  April  26, 199a 
supplemeated  June  13, 1990. 

Tne  proposed  amendment  would 
change  the  Rancho  Seco  I^ysical 
Security  Flan.  The  proposed  amendment 
would  revise  paragraph  2.G(3)  to  the 
Rancho  Seco  license  allowing  the 
removal  of  vital  areas  and  oAer 
modifications  that  would  allow  the 
licensee  to  reduce  the  size  of  the  Rancho 
Seco  facility's  security  force. 

The  lioensee  based  the  amendment 
request  on  die  following:  (1)  The  reactor 
was  permanentiy  shut  down  on  June  7. 
1989,  (2)  the  reactor  was  defueled  on 
December  8, 1980  cmd  all  hie\  is 
currenUy  stored  in  the  onsite  spent  fuel 
pool  (3)  the  premise  that  a  radiological 
release  would  not  result  in  a  whole  body 
dose  in  excess  of  10  CFR  part  100,  and 
(4)  that  an  act  of  sabotage  that  would 
result  in  a  dose  in  excess  of  these  limite 
is  not  a  credible  event 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Ad  of  1854.  as  amended 


(the  Ad)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
detennination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  die 
Commission's  regulations  in  10  CFR 
50.92,  this  mesns  diat  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
sipiificant  increase  in  die  probability  or 
consequences  of  an  acddent  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  acddent  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  an  analysis  diat 
addressed  the  above  three  standards  in 
the  amendment  application. 

The  District  has  reviewed  the 
proposed  Security  Plan  against  each  of 
the  criterion  of  lO  CFR  50.92  and 
conduded  that  the  proposed  changes  as 
described  in  evaluated  do  not 

(1)  faivolve  a  significant  increase  in  the 
prollability  or  consequences  of  an  accident 
previously  evaluated.  There  are  only  two 
credible  accidents  in  the  Defueled  Mode,  a 
fuel  handling  acddent  and  a  Loss  of  Offsite 
Power  [LOOP).  The  changes  proposed  do  not 
increase  the  probability  of  either  of  these 
acddsnts  since  the  LOOP  is  not  controllable 
by  the  plant,  and  the  requirements  for  testing 
of  the  hiel  handling  bridge  remain  unchanged. 
The  consequences  of  these  two  acddent 
types  are  bound  by  the  previous  analysis  for 
these  acddents. 

Hie  fuel  handling  acddent  scenario 
remains  unchanged,  tnit  the  consequences  of 
this  type  of  acddent  are  reduced  due  to  the 
extent  of  the  radioactive  decay  of  the 
irradiated  fuel 

The  calculated  doses  performed  by  the 
District  using  conservative  assumptions  from 
the  Updated  Safety  Analysis  Report.  Chapter 
14,  are  well  within  the  guidelines  of  10  CFR 
part  100.  The  doses  were  calculated  for  a 
distance  of  100  meters  from  the  release  point 
at  die  Fuel  Storage  Building  to  the  nearest 
location  of  the  fence  surrounding  the 
Industrial  Area  and  using  a  decay  time  from 
June  8. 1089,  when  the  reacttw  was  shutdown, 
until  March  2&  109a 

Due  to  the  long  decay  time  and  no 
production  mechanism,  the  inventory  of 
Iodine-131  (half-hfe  of  eight  days)  which  is 
the  prindpal  contributor  to  the  thyroid  dose, 
is  essentially  zero.  The  calculated  whole 
body  dose  is  13.1  mrem  with  Ktypton-6S 
(half-life  of  ia7  years)  ss  the  principal 
contributor. 

With  regard  to  potential  acts  of 
radiological  sabotage,  the  Distrid  has 
determined  that  there  are  no  credible  acts  in 
the  long-term  defueled  condition  that  could 
result  in  a  radiological  release  for  which  the 
calculated  doses  exceed  the  e^qmsure 
guidelines  of  10  CFR  part  lOa 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any  acddent 
previously  evaluated.  The  proposed  changes 
to  the  Seoirity  Plan  and  amendment  to  the 


Operating  License  apply  only  when  the 
reactor  is  in  the  Defbeled  Mode.  HmrAh*. 
(mly  diose  activltias  and  potential  aocidsnta 
assodatsd  with  die  spent  fuel  pool  (8FP) 
need  be  oonsidersd.  Because  lim  ability  to 
maintain  an  adequate  shutdown  margin  in 
the  SFPisnot  affected,  no  physical  dianges 
to  the  SFP  or  Spent  Fuel  Codteg  are  being 
made,  and  systems  required  to  safely  store 
the  spent  fuel  in  die  Long-Term  Defueled 
Mode  will  continae  to  be  maintained,  dM 
possibility  of  a  new  or  diffsrant  kind  of 
acddent  from  any  acddent  prevlons|y 
evaluated  is  not  created. 

(3)  Involve  a  significant  reduction  te  a 
margin  of  safety  since  the  margin  of  saisty 
for  tibe  Security  Flan  was  never  credited  as  a 
margin  of  safety  for  a  LOOP  or  a  dropped  fuel 
assembly.  The  revised  Security  Flan  (toes  not 
involve  sny  alteration  to  any  dte  structures 
or  equipment  inqwrtant  to  safety,  and  since 
potential  acts  of  radiological  sabotage  are  not 
credible  In  the  Long  Term  Defueled  Condition 
that  could  result  in  a  radiological  release 
greater  than  those  values  of  10  CFR  part  100, 
the  change  to  the  Security  Plan  will  not 
reduce  the  margin  of  safety  previously 
evaluated. 

Based  on  the  evaluation  provided  above 
the  Distrid  has  concluded  that  die  proposed 
changes  to  the  Security  Plan  do  not  constitute 
a  significant  hazard  to  the  public  and  do  not 
endanger  the  public's  healdi  and  safety. 

The  Commission  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  detennination  and  agrees 
with  die  licensee's  analysis.  Therefore, 
the  Commission  proposes  to  determine 
that  the  proposed  amendment  involves 
no  significant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
commente  on  this  proposed 
determination.  Any  commente  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  s 
hearing. 

Written  commente  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Eranch,  Division  of  FTOedom  of 
Information  and  iSiblications  Services. 
Office  of  Administratioa  U.S.  Nudesr 
Regulatory  Commission.  Washington. 
DC  20555,  and  should  dte  die 
publication  date  and  page  number  of 
tills  Federal  Register  notice.  Written 
commente  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a  jn.  to  4:15  pjn.  Copies  of 
written  commente  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Sfreet  NW,  Washington.  DC  The  filing 
of  reqneste  for  hearing  and  petitions  for 
lesve  to  intervene  is  discussed  below. 

By  Odober  22, 1990.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
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any  pte—  friw  ietwiit  may  be 

affected  by  Ms  praceeding  and  wiio 
wishea  tp  participate  a»  a  party  in  the 
proceeAog  most  JBle  a  written  petition 
for  leave  to  tntarvane.  Request  for  a 
hearing  and  petitions  Cor  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  rnnMiiissinn*s  'Ibdes  of 
Practice  far  Doieaatic  Licensing 
Proceedings'*  in  10  Cnt  part  2. 
Interested  persons  riioaM  consolt  a 
current  copy  of  10  CFR  2.714  whicfa  is 
avaBabla  at  die  Commission's  Public 
Document  Room,  the  Gelman  Building. 
Z120  L  Street.  NW..  Wsshinjgtnn.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Martin  Luther  King 
R^onal  Library,  7M0  aMh  Street 
^rpass.  SacfaoMBto,  CaMTocnia  95882.  If 
a  request  for  a  hearng  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissioa  or  an  Atomic 
Safety  and  Licensing  Board,  desi^iated 
by  the  CommiRsinn  or  by  the  Chainnaa 
of  the  Atomic  Safety  and  licensing 
Board  Panel  will  n^  on  the  reque^ 
and/or  petition  and  the  Secretary  or  the 
designated  Atoatic  Saf^  and  Licensing 
Board  will  issue  a  notice  of  iKahng  or 
an  appropriate  order. 

As  required  l^  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afincted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  pennitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial ,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  oe  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subfect  matter  ef  the  proceeding  as  to 
which  petiti<nier  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  ameed  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (151  ^^eys  prior  to  the 
first  preheaiing  nonfeience  scheduled  in 
the  procee<fing,  but  such  an  amended 
petition  must  satisfy  the  spedficify 
requirements  deserved  above. 

Not  later  than  filteea  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioaer 
shall  file  a  sepidement  to  the  petitioa  to 
intervene  whidi  most  iedude  a  hat  ef 
the  conteotioBS  which  are  sought  to  be 


litigated  in  the  metter.  Badi  oeatention 
must  consist  of  a  specific  statement  of 
the  issae  of  lew  or  fact  to  be  raised  or 
controveiluiL  fai  addttion.  Ah  p^itiflDcr 
shall  provide  a  brief  esplanatinn  at  the 
bases  of  the  ooolention  and  a  concise 
statem«it  of  tke  dhged  facts  or  expert 
opinion  which  t&pfKBt  the  contention 
and  on  which  the  petitiiHier  intends  to 
rely  in  proving  the  contentioB  at  the 
heering.  The  petitioner  omst  also 
provide  leferemces  to  those  specific 
soiarces  and  documents  of  winch  the 
petiticner  is  awaie  and  on  wbi(^  the 
petitioner  intends  to  rely  to  estabiidi 
those  facta  or  expert  opinion.  Petitioner 
must  provide  sufficient  infdrmatian  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  mctferial  issnc  of  law 
or  fact.  Contentions  shall  be  hmited  to 
matters  widun  the  scope  of  ttie 
am«idnient  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
woold  entitle  the  petitioner  to  rebef .  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  reelect  to  at  least  one 
contention  wiU  not  be  permitted  to 
participete  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  omrartunify  to 
participate  fully  in  the  condnct  of  tfic 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  hdd. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  heering 
held  would  take  place  after  issuance  of 
the  amendment 

If  a  final  determination  is  that  ttie 
amendment  iovotves  a  significant 
hazards  consideratiep.  any  hearing  held 
worid  take  place  before  the  issuance  of 
any  amendmenL 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circnmstances  ciiange 
during  the  notice  period  socfa  that  failwe 
to  act  in  a  ttmety  way  would  resuh,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  CoBonission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30^y  notice  period, 
provided  that  its  final  determination  ie 
that  the  amendment  invoWee  no 


significant  hasards  oonsideratians.  The 
final  detennnation  wiH  consider  aM 
public  and  State  comments  received. 
Shoaid  die  Commission  take  this  action, 
it  wfll  pubB^  a  notice  of  issuance  and 
provide  for  (^portmrity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubDc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10]  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Seymour  H.  Weiss:  (petitioner's  name 
and  telephone  number],  (date  petition 
was  mailed),  ({dant  name),  and 
(publication  date  and  page  number  of 
this  Fedwal  Register  notice).  A  copy  of 
the  petition  shoaid  also  be  sent  to  tiie 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  to  Jan 
Sdiori,  Sacramento  Mimicipal  Utility 
District  6201  S  Street  P.O.  Box  15870, 
Sacramento,  California  95813,  atiomey 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene.  a9iended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  vpoe  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4(a)(lHi)- 
(v)  and  ZJniid]. 

For  farther  details  with  respect  to  tfiis 
action,  see  tfie  application  for 
amendment  dated  April  26. 1990,  which 
is  availaUe  for  public  inspection  at  die 
Comriiisaion's  Public  Document  Room, 
die  Gebnan  Building,  2120  L  Sti^et  NW., 
Washington.  DC  20555  and  at  the  Local 
Public  Document  Room  located  at  the 
Martin  Luther  King  Regional  Library, 
7340  24th  Street  Bypass,  Sacramento. 
California  96882. 

Dated  at  Rodraiih,  Muylaad  this  14(h  day 
of 


For  the  Nuclear  Regulatory  CommiMion. 
Petar  B.  Erickson, 

Acting  Director.  Non-Power  Reactor, 
Decommissioning  and  En  vironmental  Project 
Directorate,  Division  of  Reactor  Projects — W. 
JV.  V  and  Special  Projects  Office  of  Nuclear 
Reactor  Regahjtian. 

[PR  Doc  90-22465  FUed  9-20-00;  8:45  am] 
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OFFICE  OF  SCCNCE  AND 
TECHNOLOGY  POUCY 

Presidenf  t  Council  of  Advisors  on 
Science  and  Technology  Notice  of 
Change 

The  meeting  di  the  President's  Council 
of  Advisors  on  Sdence  and  Technology 
(PCAST)  scheduled  for  September  20 
and  21, 1990  as  announced  in  the 
Fedreal  Register,  September  10. 1990, 
page  37275,  has  been  changed  to  a  one- 
day  session  only  on  September  21, 1990. 
The  meeting  will  begin  at  9  a.m.  in  the 
Roosevelt  Room  of  the  White  House. 
The  entire  meeting  will  remain  closed  to 
the  public. 

Dated:  Septemliar  17. 190a 
DamarW.HawUns. 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 

[PR  Doc.  90-22357  Filed  9-20-flO;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RoL  No.  34-28433;  FN  No.  8R-0CC-WMW1 

September  14, 199CL 

Self •Rsguialory  Organlzationc; 
Options  Clearing  Corporation;  Notics 
of  HIIng  of  a  Proposed  Rule  Change 
Relating  to  On^ne  Report  Retrieval 

Pursuant  to  section  19(bKl)  of  die 
Securities  Exchange  Act  of  1934  ("Act"), 
as  amended,  15  U.S.C  78s(b)(l),  notice 
is  hereby  given  that  on  August  8, 1990, 
the  Options  Clearing  Corporation 
("OCC")  filed  with  die  Securities  and 
Exchange  Commission  ("Commission") 
the  pnqiosed  rule  change  described  in 
Items  L  n,  and  m  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regubkiry  OrgBdiatioa's 
Statemmt  of  the  Tami  of  Stdiatenae  ef 
the  Proposed  Role  Ghange 

The  purpose  of  this  proposed  rule 
change  is  to  establish  a  pUot  program  by 
willed  OCC  deering  members  will 


access  clearing  reports  via  an  on-line 
report  inquiry  system.  In  connection 
with  tlds  rule  change,  OCC  also  is 
proposing  to  add  two  supplemental 
agreements  for  use  of  this  system. 

IL  Self-Regnlatocy  Organizatkm's 
Stataasant  of  the  Porpoae  tA,  end 
Statutory  Basis  fur,  the  Propoeed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B)  and  (C)  below,  of  the  most 
siffiificant  aspects  of  such  statements. 

A.  Self-Regahtory  Organization'$ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  1989,  the  Commission  approved  an 
OCC  rule  change  (SR-OCC-89-05) 
which  mandated  die  use  of  OCCs 
Clearing  Management  and  Control 
System  ("C/MACS")  by  clearing 
members.  C/MACS  provides  for  on-line 
input  of  post-trade  and  exerdse-by- 
exception  transactions  by  clearing 
members  and,  diereby,  permits  recd-time 
communication  between  OCC  and  its 
clearing  members. 

The  purpose  of  this  proposed  rule 
change  is  to  establish  a  pUot  program  for 
an  enhancement  to  C/MACS  which  will 
permit  OCCs  clearing  members  to 
access  their  clearing  reports  directiy 
from  OCC;s  database.  This  prc^Nised  on- 
line report  inquiry  system  is  intended  to 
further  improve  die  efficiency  of 
communications  between  OCC  and  its 
clearing  members  while  decresMng  the 
costs  associated  therewith. 

OCCs  prevalent  method  of 
distributing  reports  is  to  print  hard 
copies  and  to  issue  those  printed  reports 
to  clearing  members  by  depositing  diem 
in  locked  boxes  maintained  by  clearing 
members.  Pursuant  to  this  procedure, 
OCC  delivers  all  clearing  reports  , 
regardless  of  whether  all  repeats  are 
used  by  a  clearing  member.  Clearing 
members  must  send  representatives  to 
the  locked  boxes  in  order  to  receive 
these  reports.  Analysis  and 
reconciliation  of  the  information 
contained  within  the  reports  is  manually 
performed.  Accordingly,  OCC  believes 
that  certain  aspects  of  the  current 
procedures  are  ooetly  and  inefficient 

As  an  enhancement  to  C/MACS,  the 
on-line  report  inquiry  system  provides 
clearing  members  with  the  c^>ability  to 


access  clearing  rei>orts  fiom  OCCs 
database  throuigh  their  existing  0/ 
MACS  equipment  Because  r-l«arii^ 
members  use  essentially  the  same 
requirement  and  the  same  security 
safeguards  as  currmdy  required  for  on- 
line entry  to  OCC  via  C/MACS,  Uiey 
will  not  incur  significant  costs  in 
employing  this  proposed  system. 

"Ten  clearing  members  agreed  to  test 
this  enhancement  and  to  provide  OCC 
wiUi  dieir  initial  comments  hi  1080. 
following  the  Commission's  ai^iroval  of 
the  C/MACS  rule  change.  Based  upon 
the  fawaUe  response  of  those  clearing 
members,  OCC  has  determined  to  offer 
the  on-line  system  oo  a  pilot  basis  to  ito 
entire  membership. 

All  clearing  members  which  heve 
expressed  interest  in  this  system  have 
been  provided  with  the  capability  to  use 
it  in  anticipation  of  apfwoval  of  this  pilot 
program.  Clearing  members,  who 
participate  in  die  on-line  system 
program,  will  have  the  durice  of 
ccmtinuing  to  receive  hard  copy  reports 
of  cancelling  receipt  thereof.  OCC  will 
print  and  issue  reports  for  those  deering 
members  who  elect  to  refy  soldy  on  the 
on-line  report  system  and  to  cancel  dieir 
receipt  of  printed  report,  OCC  will  cease 
printing  reports  unless  such  printing  is 
necessary  to  protect  OCCs  hens.*  OCC 
will  benefit  from  decreesed  printing  and 
paper  coste  resulting  from  those  deering 
members  who  cancel  their  reodpt  of 
hard  copy  reports. 

Ihe  proposed  on-line  system  wrill 
benefit  dearing  members  by  improving 
the  timeliness  of  their  receipt  of 
information  and  their  abiUty  to  analyze 
information.  OCC  bebeves  that  these 
benefite  will  result  in  cost  sevings  to 
dearing  members.  Insteed  of  weiting  for 
couriers  to  return  the  reports  collected 
bom  their  locked  boxes,  clearing 
members,  upon  gaining  access  to  OCCs 
database,  will  be  able  to  immediately 
review  dearing  reports.  Multiple  users 
at  a  single  dearing  member  vrill  be  able 
to  simultaneously  access  the  on-line 
system. 

Tlie  proposed  on-line  system  vrill  also 
facilitate  dearing  members'  analysis 
and  reconciliation  of  reports.  Rather 
than  manuaUy  paging  through  reports, 
the  proposed  system  would  enable 
clearing  members  to  electronically 
search  and  analyze  reports.  The 
proposed  on-line  system  facilitates 
comparisons  of  trade  information  by 
permitting  dearing  members  to  access 


*  In  ohIw  Id  fffnttmrt  to  pHftct  iti  Immt'i  Hi* 
nuder  Artfcto  8  of  the  UnUbnt  CammiTiiil  Code. 
OCC  Iniaada  to  dqwtit  the  Dally  AcSvtty  Podtioa 
RqxMlaaiidliMal' 
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both  "cuiient"  and  "praviout"  teports. 
The  "cuirent"  function  displays  reports 
for  the  most  recent  activity/trade  date 
and  the  'previous"  reports.  The 
"current"  fimction  displays  reports  for 
the  most  recent  activity/trade  date  and 
the  "previous"  function  displayes 
reports  from  the  second  most  recent 
activity/trade  date.  Shmild  a  Clearing 
Member  not  engage  in  any  activity  for  a 
particular  business  day.  most  clearing 
reports  will  still  be  made  available 
throu^  the  system  (the  reports  will 
either  specifically  state  that  no  activity 
occurred  or  will  not  reflect  any  activity). 
Access  by  clearing  members  to  OCCs 
database  v^  be  available  throughout  a 
business  day.  except  during  the  period 
when  maintenance  processing  occurs. 
Maintenance  processing  occurs  at  a 
standard  time  in  the  afternoon  each 
business  day  and  involves  the  reloading 
of  OCCs  database  by  which  "current" 
reports  are  moved  to  "previous"  reports 
and  the  then  "previous"  reports  are 
deleted.  After  CXXTs  database  is 
reloaded,  the  "current"  function  will 
contain  reports  as  they  become 
available.  The  "current"  category  will 
be  fully  updated  upon  the  completion  of 
ni^tly  processing.  Clearing  members 
will  be  provided  with  a  user's  guide  for 
tidM  system  which  sets  forth  the  time  for 
maintenance  processing.  In  the  event  of 
a  temporary  interruption  in  the  system. 
OCC  can  notify  clearing  members  as  to 
the  system's  availability  by  way  of  the 
C/MACS  message  function,  among  other 
means. 

The  proposed  system  thus  increases 
the  time  frames  in  which  clearing 
members  may  access  their  clearing 
reports.  As  such,  the  proposed  on-line 
system  will  eliminate  inefficiencies  and 
thereby  permit  clearing  members  to 
realize  certain  savings. 

To  implement  the  on-line  system  on  a 
pilot  basis,  this  proposed  rule  change 
amends  OCCs  By-laws  and  Rules  to 
permit  the  use  of  the  report  inquiry 
system  by  clearing  members  and  to 
reflect  that  OCCs  obligation  to  provide 
reports  to  clearing  members  is  fulfilled 
upon  making  the  reports  available  in 
OCCs  database  for  those  clearing 
members  whidi  elect  to  no  longer 
receive  hard  copy  reports.  As  noted,  for 
those  clearing  members  which  elect  to 
receive  hard  copy  reports.  OCC  will 
continue  to  provide  hard  copy  reports 
during  the  pilot  program. 

The  on-line  report  inquiry 
enhancements  to  C/MACS.  coupled 
with  other  contemplated  enhancements 
(which  would  provide  clearing  members 
the  capability  to  efficiently  print  all 
reports),  is  designed  to  lead  to  the 
elimination  of  OCCs  role  in  printing  and 
issuing  reports  directly  to  clearing 
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members.  OCC  believes  that  permitting 
the  use  of  die  on-line  report  inquiry 
system  under  the  pilot  program  will 
result  in  a  more  efficient  and  effective 
system  for  options  processing. 

A  new  term,  "on-line  data  retrieval" 
is  added  to  the  definitional  provisions  of 
OCCs  Rules.  That  tenn  is  defined  to 
mean  the  direct  access  by  clearing 
members  via  on-line  terminals  of 
reports,  notices,  instructions,  data  and 
other  items  made  available  by  OCC. 
Rule  208  is  amended  to  permit  clearing 
members  to  access  clearing  reports  from 
OCC  through  the  on-line  inquiry  system 
and  that  OCC  will  make  reports 
available  to  clearing  members  rather 
than  directly  furnishing  such  reports. 

In  addition,  the  existing  provision  of 
the  Interpretations  and  Policies  under 
rule  206  is  supplemented  by  adding  two 
provisions.  The  first  additional  provision 
permits  the  use  of  the  on-line  report 
inquiry  system  by  clearing  members 
throu^  computer  terminals.  This  same 
provision  also  provides  that  OCCs 
obligation  to  furnish,  issue  or  deliver 
clearing  reports  to  clearing  members  is 
fiilfilled  when  those  reports  are  made 
available  by  OCC  The  second 
additional  provision  permits  OCC  in  its 
discretion,  to  extend  the  time  frames  by 
which  it  can  make  clearing  reports 
available  or  to  provide  clearing  reports 
by  other  approved  means  in  the  event  of 
unusual  or  unforeseen  circumstances. 

Based  upon  the  amendments  to  these 
Rules,  a  series  of  conforming  change  are 
made  to  the  By-laws  and  Rides  which 
relate  to  the  various  reports  made 
avaUable  to  clearing  members.  The 
following  is  a  listing  of  the  affected 
provisions:  By-laws:  Article  VI.  Sections 
18  and  20;  Rules:  Chapter  IV.  Rules 
402(d)  and  402(e)  (daily  position  and 
margin  reports);  Qiapter  V.  Rules  501. 
502  and  503  (position  and  settlement 
reports);  Chapter  VI.  Rules  605. 613(d). 
613(g).  614(i)  and  614(j)  (Margin  reports): 
,  Chapter  VIII,  Rule  706  (cross-margining 
reports);  Chapter  Vm.  Rules  803. 805(a), 
805(c).  805(h),  806(c)  and  paragraph  .01 
of  interpretations  and  PoUcies 
thereunder  (preliminary  and  final 
exercise  reports):  Chapter  IX.  Rules  901 
and  913(b),  (delivery  and  payment); 
Chapter  X,  Rule  1002  (clearing  fund); 
Chapter  X.  Rule  1002  (clearing  fund; 
Chapter  Xm.  Rules  1303(a),  1303(b),  and 
130e(b)  and  1307(b)  exercise,  assignment 
and  settlement  of  GNMA  options): 
Chapter  XIV,  Rules  1403(a).  1403(b). 
1406(b)  and  Policies  thereunder 
(exercise,  assignment  and  settlement  of 
Treasury  securities  options);  Chapter 
XV,  Rules  1503(a),  1503(b).  1506  and 
paragraph  .01  of  Interpretations  and 
Policies  thereunder,  and  1507(b) 
(exercise,  assignment  and  settlement  of 


CD  options);  Chapter  XVI.  Rules  1602 
and  paragraph  .01  of  Interpretations  and 
Policies  thereunder,  ie05(B)(5), 
1605(b)(2)  and  paragraphs  JOl  and  .02  of 
Interpretations  and  Policies  thereunder, 
ie06(a),  1606(b).  1606(c)  and  1606A 
(exercise,  assignments  and  settlement  of 
foreign  currency  options);  Chapter  XVII. 
Rule  1704(b)(3)  (settlement  of  yield- 
based  treasury  options):  Chapter  XVIO. 
Rules  1803(a)(6)  and  1803(b)(3)  (exercise, 
assignment  and  settlement  of  index 
options;  and  Chapter  XX.  Rules 
20001(b)(2)  and  20001(b)(3)  (exercise, 
assignment  and  settlement  of  maiicet 
baskets). 

The  proposed  rule  change  also  adds 
two  new  agreements  for  OCC  services. 
The  first  agreement  is  to  provide  the  on- 
line report  inquiry  system  to  clearing 
members  while  the  second  is  to  provide 
for  managing  clearing  members  use  of 
the  system  under  a  facilities 
management  arrangement. 
•        •        •        •        • 

The  proposed  rule  change  is  in 
accordance  with  section  17A  of  the  Act 
in  that  it  creates  the  opportunity  for 
more  efficient  and  effective  procedures 
for  clearance  and  settlement 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  and  Others 

OCC  did  not  solicit  nor  did  it  receive 
any  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  tiie 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  whidi  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  sbc  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Hfth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  pnqtosed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  cop]ring  in  the 
Commission's  Public  Reference  Section, 
450  nfth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  OCC  All 
submissions  should  refer  to  file  number 
SR-OCC-90^  and  should  be  submitted 
by  October  12, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  purtuant  to  delegated 
autiwrity. 

Mai^telH.  McFsriand. 
Deputy  Secretary. 
[FR  Doa  90-22432  FQed  9n20-W:  &45  am] 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  C'Act"). 
as  amended  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  August  23, 1990,  the 
Options  Clearing  Corporation  "(OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
I,  n.  and  in  below,  which  items  have 
been  prepared  by  tiie  self-regulatoiy 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

L  Self'Regulatory  Organization's 
Statement  of  tiie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  Receiving 
Clearing  Member  ("RCM")  with  protect 
procedures  whereby  a  RCM  who  is 
entitied,  as  a  result  of  exercising  a  call 
option,  being  assigned  an  exercise  on  a 
short  position  in  a  put  option  or 
purchasing  a  Market  Basket  to  receive 
securities  which  are  subject  to  an 
impending  taider  or  exchange  offer  or 
other  offer  nvhidi  will  e}q>ire.  may  hold 


the  Delivering  Clearing  Member 
("DCMH  liable  for  damages  if  tiie  DCM 
fails  to  deliver  the  securities  by  the 
exercise  settiement  date  and  sodi 
securities  are  not  thneafter  jelivered  in 
time  for  the  RCM  to  take  advantage  of 
the  offer  prior  to  its  expiration  or  the 
expiration  of  the  protect  period,  if  any. 
The  proposed  rule  apidies  only  to 
deliveries  made  tiirough  corresponding 
clearing  corp<»ations. 

n.  Setf-Regidatory  Organization's 
Statement  off  tfie  Pspose  off,  and 
Statotory  Baris  for,  ttie  Proposed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aq>ects  of  such 
statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currentiy.  OCC  submits  the 
overwhebning  majority  of  stock  option 
exercises  to  various' correspondent 
clearing  corporations  ("CCCs")  for 
settiement  subject  to  their  rules  and 
procedures.  All  the  CCCs  have  rales 
designed  to  some  degree  to  protect 
purchasers  in  the  event  that  the 
delivering  party  fails  to  deliver 
securities  in  time  for  the  receiving  party 
to  redeliver  them  pursuant  to  a  tender 
offer  or  other  offer  that  is  expiring.  The 
CCC  rules,  although  not  procedurally 
uniform,  generally  hold  the  delivering 
party  liable  to  the  receiving  party  for 
any  damages  which  may  accrue  for  the 
failure  to  make  timely  delivery  of  tike 
securities. 

OCC  currentiy  has  no  equivalent 
protect  provisions  because  the 
procedures  of  the  CCCs  would 
ordinarily  provide  the  requisite 
protection  for  the  RCM.  lliere  are, 
however,  instances  in  which  settiements 
of  exercises,  asslgimients  of  stock 
options,  and  purchases  of  Market 
Baskets  are  required  to  be  settiied 
broker-to-broker  subject  to  OCCs  rules 
and  guarantee  but  without  the  benefit  of 
the  CCC  protect  procedures.  Thus,  it  is 
desirable  for  OCC  to  implement  its  own 
protect  procedures. 

The  most  likely  sitiiation  where  such 
protect  {wocednres  would  be 
implemented  is  during  the  pendency  of 


tender  or  exchange  offer  when 
settlements  cannot  be  made  through  the 
CCCs.  When  there  is  •  tendw  or 
exdiange  offer  for  a  sigiificant  portion 
of  the  outstanding  shares  of  an  issuer, 
the  existence  of  options  on  that 
underlying  securify  is  likely  to  increase 
the  potential  number  of  obligations  to 
deliver  an  underlying  security  without 
increasing  the  supply  of  such  security, 
llius,  it  is  possible  that  the  combination 
of  actual  shares  tendered  plus  option 
exercises  tendered  will  exceed  the 
publicly  available  float  thus  creating  a 
"short  squeeze"  and  increasing  the 
likelihood  of  a  fail.  Even  if  the  shares 
tendered  are  less  than  100%  of  the 
outstanding  shares  of  the  company, 
certificates  may  not  be  available  for 
delivery  in  time  to  allow  DCMs  to  meet 
their  delivery  obligations. 

An  example  of  a  situaticm  where  OCC 
potentially  needed  to  in4>lement  its  own 
protect  iRt)visions  is  the  ^wil.  1969 
tender  offer  for  Texas  Eastern 
Corporation  ("TET')  by  Pan  Acquisition 
Company.  In  the  TET  situation,  the 
tender  offer  was  to  expire  at  12.-00  noon 
on  April  27, 1988,  but  due  to  an  error  by 
the  New  York  Stock  Exchange 
("^fYSE"),  trading  on  tiie  underlying 
security  opened  tiiat  morning. 

When  trading  began,  OCC  was 
advised  by  tiie  NSCC  tiiat  it  might  not 
accept  TET  exercises  for  settiement 
since  NSCC  could  not  distinguish 
between  those  trades  executed  prior  to 
the  tender  deadline  and  those  trades 
that  were  executed  after  the  close  of 
tender,  ff  NSCC  had  refused  to  accept 
exercises,  then  tendering  option  holders 
would  not  have  been  protected  in  the 
event  of  a  failure  to  deliver  the 
securities.  However,  if  OCC  at  the  time 
had  its  own  protect  provisions  in  place, 
it  could  have  directed  that  settiements 
be  made  on  a  broker-to-broker  basis  and 
exercising  call  holders  or  put  holders 
would  have  been  able  to  hold  assignees 
liable  for  the  tender  price.  (In  that 
particular  case,  settiements  were 
ultimately  effected  tiirough  NSCC.) 

Article  VI,  section  19  of  OCCs  By- 
Laws  currentiy  permits  OCC  to  fix  a 
cash  settiement  value  for  exercised  call 
option  contracts  when  settiement 
obligations  have  been  suspended 
because  of  a  short  squeeze  and  a 
determination  is  made  by  OCC  that 
there  is  no  reasonable  likelihood  that  a 
sufficient  supply  of  the  underlying 
security  will  become  available.  Further, 
OCC  Rule  910  provides  that  the  RCM 
may  "buy-in"  (purchase  for  cash)  all  or 
any  part  of  the  securities  necessary  to 
complete  the  required  delivery  upon  the 
faUure  of  OCC  or  tiie  DCM  to  effect 
delivery  on  the  exercise  settlement  date 
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or  within  a  pennitted  period  thereafter. 
Neither  of  these  provisions,  however, 
expressly  provides  a  remedy  similar  to 
ti^t  of  die  CCCs  whereby  a  DCM  can 
be  held  liable  for  the  valne  of  the  tender 
offer  price  ba  such  securities  if  such 
securities  are  not  delivered  to  the  RCM. 
The  proposed  rule  change  will  amend 
OCC  rules  to  provide  the  RCM  widi  the 
same  substantive  rights  in  a  broker-to- 
broker  settlement  that  they  would  have 
under  the  C^  procediues.  The 
proposed  rule  wHl  be  applicable  only  in 
the  unusual  instance  when  settlements 
cannot  be  effected  through  the  CCCa 
and  OCC  has  made  the  determination  to 
effect  settlement  on  a  broker-to-broker 
basis. 

Liability  Notice 

Under  the  proposed  rule,  the  liability 
notice  must  be  delivered  no  later  than 
9:00  ajn.  central  time  on  the  business 
day  preceding  the  expiration  date.  If  a 
liability  notice  is  so  delivered  to  the 
DCM  and  the  DCM  fails  to  deliver  the 
securities  on  the  expiration  date,  the 
DCM  will  be  liable  fat  any  damages 
whidi  have  accrued.  The  proposed  rule 
change  is  consistent  widi  the  purposes 
and  requirements  of  Section  17A  of  the 
Act.  as  amended,  because  it  promotes  a 
hit  and  orderly  maricet  by  ensuring  the 
existence  of  a  maricet  for  underiying 
securities  w^ch  are  subject  to  a  tender 
or  exchange  offer  or  other  offers  which 
will  expire. 

A  Self-Regulatory  Oiganization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  (m  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  and  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  die  proposed  rule  change  and  none 
were  received. 

DL  Date  <rf  ^ectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
CooBoiiseioo  Action 

Widiin  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  omsents.  the  Commission 
wilb 

(A)  By  order  approve  sudi  proposed 
rule  chuige.  or  .. 


(B)  Institute  proceedings  to  determine 
whether  the  prop<Med  rule  diange 
should  be  disapproved. 

IV.  SoUdtatiMi  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and  - 
arguments  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifdi  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
die  principle  office  of  OCC  All 
submissions  should  refer  to  file  number 
SR-OCC-00-09  and  should  be  submitted 
by  Octobcv  12. 1990. 

For  the  Commistion.  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  14. 199a 
Mat|aiel  H.  McFanand. 
Deputy  Secretary. 

(FR  Doc.  90— 22433  Filed  9-20-00: 8:45  am] 
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Dmmi  Witter  CepHsl  PMlnerSi  L.P«f 
•taL 

September  14, 1990. 

AOINCV:  Securities  and  Exchange 

Commission  ("SEC'). 

ACnoN:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (die  "Act"). 

AmiCANTt:  Dean  Witter  Capital 
Partners.  LP.  (the  "Fund").  Dean  Witter 
Capital  Partners  (Retirement  Fund).  LP. 
(the  "Retirement  Partnership"),  (each,  a 
'Tartnership")  and  Dean  Witter  Capital 
Advisers.  LP.  (the  "Managing  General 
Partner"). 

MLEVANT  ACT  SCCTIONS:  Order 
requested  under  section  6(c)  granting  an 
exemption  bom  the  provisions  of 
sections  2(a)(19)  and  2(a)(3)(D). 
auMMANV  OP  APPUCATKNt  Applicants 
seek  an  order  determining  that  (i)  The 
Independent  General  Partners  (as 
defined  below)' of  each  Partnership  will 


not  be  "interested  persons"  of  such 
Partnership  or  of  the  Managing  General 
Partner  solely  by  virtue  of  being  general 
partners  of  such  Partnership  and  co- 
partners with  the  Managing  General 
Partner,  (ii)  the  Independent  General 
Partners  of  a  Partnership  will  not  be 
"interested  persons"  of  such  Partnership 
solely  by  virtue  of  their  service  as 
Independent  General  Partners  of  the 
other  Partnership,  and  (iii)  persons  who 
become  limited  partners  of  a  Partnership 
(the  "limited  Partners")  who  own  less 
than  five  percent  of  the  limited 
partnership  interests  of  such  Partnership 
will  not  be  "affiliated  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(3)(D)  of  the  Act  solely  by 
reason  of  the^  status  as  Limited 
Partners. 

nuNO  DATC  The  application  was  filed 
on  November  22. 1989.  amended  and 
restated  on  May  10. 1990,  and  amended 
on  September  6, 1990. 

HCAIUMI  OR  NOnnCATION  OF  HCARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing- requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  11, 1990.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  die  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AD0WM8CT:  Secretary.  SEC  450  5di 
Street  NW..  Washington.  DC  20549. 
Applicants,  Two  Worid  Trade  Center. 
New  York,  New  Yoric  10046. 

FOR  FURTHER  INFORMATION  CONTACR 
Jeremy  N.  Rubenstein.  Branch  Chief,  at 
(202)  272-3023  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
tUPFLSMINTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch  or  by 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicants'  Representation* 

1.  Each  Partnership  is  a  newly-formed 
limited  partnership,  organized  under  the 
Revised  Uniform  Limited  Partnership 
Act  of  the  State  of  Delaware  (the 
"Delaware  Act"),  diat  will  be  governed  ^ 


by  a  eeparate  Amended  and  Restated 
Agreement  of  Limited  tartnership  (a 
"Partmrship  Agreem«it").  Each 
Partnership  wfU  elect  to  be  treated  as  a 
business  development  company 
pursuant  to  section  54(a)  of  the  Act 

2.  The  Retirement  Partnership  is 
designed  for  individual  retirement 
accounts.  Keogh  plans  and  other  tax- 
exempt  investors  that  will  purchase 
units  in  that  Partnership.  Other  investors 
wiU  be  permitted  to  subscribe  only  tot 
units  in  the  Fund.  Dean  Witter  Reynolds 
Inc.  will  act  as  the  selling  agent  for  the 
units  on  a  "best  efforts"  basis. 

3.  The  general  partners  of  each 
PartnersUp  wiU  consist  of  the  Managing 
General  Partner  and  individual  general 
partners  (the  'Individual  General 
Partners").  All  of  the  Individual  General 
Partners  will  be  natural  persons  and  at 
least  a  majority  of  the  Individual 
General  Partners  will  not  be  "interested 
persons"  of  the  Partnership  or  of  the 
Managing  General  Partner  (the 
"Independent  General  Partners"). 

4.  Tbe  Individual  General  Partners 
will  have  overall  responsibility  for  the 
management  of  each  Partnership.  The 
Individual  General  Partners  will  act  by 
majority  vote  and  will  perform  the  same 
functions  as  directors  of  a  corporation. 
The  Independent  General  Partners  will 
assume  the  responsibilities  and 
obligations  of  the  non-interested 
directors  of  a  registered  investment 
company. 

5.  The  Managing  General  Partner  is  a 
limited  partnenhip  organized  under  the 
Delaware  Act  The  general  partner  of 
the  Managing  General  Partner  is  Dean 
Witter  Capital  Advisers  Inc.  ("DW 
Advisers"),  a  special  purpose 
corporation  wholly  owned  by  Dean 
Witter  Capital  Corporation  ("DW 
Capital").  DW  Capital  is  an  indirect 
wholly  owned  subsidiary  of  Dean  Witter 
Financial  Services  Group  Inc..  which  in 
turn  is  a  wholly  owned  subsidiary  of 
Sears.  Roebudt  and  Co. 

6.  Each  partnership  considers  its 
relationship  widi  the  Managing  General 
Partner  to  be  an  investment  advisory 
arrangement  The  Managing  Generu 
Partner  will  be  responsible  for 
purchasing  investments  that  have  been 
approved  by  tbe  Independent  General 
Partners,  for  assisting  certain  portfolio 
companiee  in  arranging  financing,  for 
making  managerial  assistance  available 
to  certain  portfolio  conqmnies.  and  for 
tibe  admission  of  additional  or  assignee 
Limited  Partners  to  the  Partnership. 
.7.  Tbe  investaient  adviser  to  each 
Partnership  is  Dean  Witter  Advisers 
Inc.,  (the  "Inveetment  Adviser"),  a 
wholly,  owned  subsidiary  of  D W 


CapitaL*  Hie  Investment  Adviser  will 
be  responsible  fen*  the  identlficaton. 
evaluation,  and  monitoring  of  ell 
investment  to  be  mede  by  die 
Partnership,  for  determining  the  net 
asset  value  of  the  Partnersh^'s  units, 
and  for  performing  other  functions 
carried  out  by  the  investment  adviser  of 
a  business  development  company. 

8.  Each  Partnership  Agreement  will 
provide  that  any  person  elected  or 
appointed  to  the  office  of  general 
partner  will  hold  office  until  his  removal 
or  wididrawaL  as  die  case  may  be,  or 
until  his  successor  has  been  elected  and 
admitted  at  a  meeting  of  the  Limited 
Partners  called  for  the  purpose  of 
electing  general  partners. 

9.  In  an  election  of  individual  General 
Partners  by  the  Limited  Partners,  those 
candidates  receiving  the  highest  number 
of  votes  cast  at  a  meeting  at  which  a 
majority  in  interest  of  the  Limited 
Partners  is  present  up  to  the  number  of 
Individual  General  Partners  proposed  to 
be  elected,  will  be  elected.  Each  Limited 
Partner  will  have  one  vote  for  each  unit 
that  he  owns. 

10.  Each  Partnership  Agreement  will 
provide  that  an  Individu^  General 
Partner  may  be  removed  either  for  cause 
by  the  action  of  two-thirds  of  the 
remaining  Individual  General  Partners 
or  by  the  vote  of  a  majority  in  interest  of 
the  Limited  Partners,  "rhe  Managing 
General  Partner  may  be  removed  either 
by  a  majority  of  the  Independent 
General  Partners  or  by  the  vote  of  a 
majority  in  interest  of  the  Limited 
Partners.  Subject  to  the  requirement  that 
a  majority  of  the  Individual  General 
Partners  be  Independent  General 
Partners,  the  Limited  Partners  at  any 
time  may  propose  and  approve  a  person 
to  be  successor  to  a  general  partner 
concurrently  therewith  being  removed 
by  the  Limited  Partners. 

11.  If  at  any  time  the  number  of 
Independent  General  Fertners  is  less 
than  a  majority  of  the  Individual 
General  Partners,  the  Individual  General 
Partners  will  be  required  to  appoint  and 
admit  such  number  of  Independent 
General  Partners  as  is  necessary  to 
constitute  such  a  majority.  In  addition, 
the  Individual  General  Partners  may 
designate  and  admit  successor 
Individual  General  Partners  to  fill 
vacancies  created  by  the  retirement 
wididrawal  or  removal  of  the  Individual 
General  Partners,  without  the  consent  of 
the  Limited  Partners  being  required. 


■  By  lettOT  dated  SeptemlMrUlSaaoounid  far 
ajtplkients  sUted  that,  ahhoafh  neither  the 
Maamb^  Ganenl  PBitnar  aor  Deaa  Witter  Capital 
Advisers  Inc.  was  then  legistatad  as  an  iavsstment 
adviser,  each  such  entity  ffould  rsgi^tv  l"^.«>  <^ 
FeitnersUpe'  le^stxatoa  stateuMnt  I 
enecH>e.< 


provided  diet  immediately  afker  filling 
any  iudi  vacancy  at  least  two^iirds  el 
the  Individual  General  Partners  then 
holding  office  shall  have  been  elected  by 
the  Limited  Partners.  If  at  any  time  less 
than  a  majority  of  the  Individual 
General  Partners  holding  office  were 
elected  by  the  Limited  Partners,  the 
general  partners  shall  call  a  meeting  of 
partners  as  pronqidy  as  possible,  and  in 
any  event  within  80  day.  fat  the  purpose 
of  electing  Individtial  General  Partners 
to  fill  any  existing  vacancies,  imless  the 
Commission  shall  by  order  extend  such 
period. 

12.  A  majority  of  the  Individual 
General  Partners,  including  a  majority  of 
the  Independent  General  Partners,  may 
designate  one  or  more  successors  to  a 
maiiaging  general  partner  removed  by 
the  Independent  General  Partners, 
subject  to  the  consent  of  a  majority  in 
interest  of  the  Limited  PdHners. 

13.  The  Limited  Partners  will  have  no 
right  to  control  the  Partnership's 
business,  but  may  exercise  certain  rights 
and  powers  of  limited  partners  imder 
the  Partnership  Agreement  including 
voting  rights  and  the  giving  of  consents 
and  approval.  It  is  the  opinion  of 
Delaware  counsel  to  the  Partnerships 
that  the  existence  of  these  voting  rights 
does  not  subject  the  Limited  Partiiers  to 
liability  as  general  partners  under 
Delaware  law.  Each  Partnership 
Agreement  will  obligate  the  general 
partners  to  take  all  actions  that  may  be 
necessary  or  appropriate  to  protect  the 
limited  liability  of  die  Limited  Partners, 
including  a  periodic  review  by  the 
General  Partners  of  the  appropriateness 
of  obtaining  an  errors  and  omissions 
insurance  policy  for  the  Partnership. 

14.  The  Partnerships  have  been 
organized  as  limited  partnerships 
because  of  tax  considerations  and 
because  applicants  believe  that  the 
partnership  form  is  a  more  appropriate 
investment  vehicle  for  a  closed-end 
entity  of  limited  duration  that  will  make 
a  limited  number  of  investments. 

15.  Each  Partnership  will  terminate 
\xpon  the  liquidation  of  all  of  its 
investment  which  is  scheduled  to  be 
completed  widiin  ten  years  tnxa  the 
closing  of  the  sale  of  ludts  in  the 
Partnership.  In  all  cases,  each 
Partnership  will  liquidate  its 
investments  by  the  later  of  December  31, 
2005  or  15  years  fatmi  the  Partnership's 
^lal  closing. 

Appttcant's  Legal  Analysis 

1.  Section  2(a)(19)  of  die  Act  exclude* 
bom  the  definition  of  "interested 
person"  of  an  Investment  company 
those  individuals  who  could  be 
interested  persons  solely  becattse  they 
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are  directors  of  «■  invflstaent  ( 
Then  ia  oe  afaivaleAt  excepdon  tot 
partaen.  AppUcaaU  seek  exemplioa 
bam  (he  pravieiou  of  sectioa  2(a)(ig)  to 
enable  the  ladepeBdant  General 
Partners  of  the  Ptftnenhipe  to  aastuae 
the  same  type  oi  responsihilitiee 
imposed  upon  directors  of  an 
incorporate  iavastment  corapaajK,  who 
are  not  deemed  to  be  interested  persons 
of  the  company  under  (he  Act 

Z  The  Independent  General  Partners 
of  •  Partaerahip  also  may  be  deemed  to 
be  "interested  persons"  of  such 
Partnership  by  virtue  of  their  service  as 
Indepeadoit  General  Partners  of  the 
other  Partnership.  Applicants  believe 
that  service  by  the  same  infviduals  as 
Independent  General  Partners  of  both 
Partnerships,  a  relationship  similar  to 
one  in  which  an  individual  serves  as  a 
director  of  multiple  investment 
companies  in  the  same  complex,  will  be 
beneficial  to  both  Partnersldps.  Thus. 
appBcants  fordier  reqnest  ftat  'ttte 
Independent  General  Partners  of  each 
Paitnerridp  l>e  exempted  from  the 
provisions  of  section  2(a)(l9)  to  fte 
extent  that  they  wotild  otherwise  be 
deemed  to  be  **interested  persons"  of 
such  Partnenildp  solely  by  viitne  of  their 
service  es  Independent  General  Partners 
of  the  ollter  Paitiieisliip. 

S.  Appficants  further  request  that  any 
Limited  Partner  ewmng  less  (hen  five 
percent  itf  Ate  enitB  of  a  Partnersldp  not 
be  deemed  en  "alHeted  pereon"  of  sodi 
Partnership,  any  other  United  Partner, 
any  of  the  tedependmt  General 
Pattaers.  er  4e  toveatnient  Adviser, 
under  sectkm  2(«X3)(D)  of  Sw  Act 
nwely  becaeee  siich  United  Pertner  is 
a  partner  of  the  PartaierAip  or  a  co- 
partner witii  any  of  each  o^er  peteons 
in  the  RBrtneralidp.  Umhad  paitaan 
have  no  excfaaioninderthe  Act 
comparable  to  that  pcovidad  under 
sectioi  2(aj(3)  to  conMrale  sfaaiehdders 
with  teas  Una  a  firo  unaenJup  iatetesL 
The  reqaeetad  leUef  wiS  place 
iavestownts  in  theAatneiralaps  on  a 
footing  mare  eqaalwahjaveslmenti 
companies  organiied  as  cotporationa. 

Applicants'  Condifions 

A^ihcaats  ayee  that  the  following 
conditions  will  he  inqtoaed  ea  aiy  order 
granting  the  requested  relief: 

1.  Each  of  the  PaitaersUps'  Individaal 
General  Paitaen  arill  be  natural 
persons.  Uare  thaa  SO  percent  of  the 
Individual  General  Partners  wifl  not  be 
interested  persons  of  the  Partnership. 

Z.  The  Individaal  General  Parteete 
will  assume  the  respoasibiiities  and 
obligations  '"p^f^  by  the  Act  and  the 
regulations  thereunder  on  directors  or 
general  paitaars  of  a  business 
development  company.  The  Independent 


Geaeral  Partners  wiM  assame  the 
respoasAiiBties  aad  obligations  hnpoaed 
by  the  Act  end  theregolatiaBS 
thereunder  on  chrectors  and  general 
partners  i^o  are  not  inlerested  persons 
of  a  business  devatopawnt  company. 

3.  The  PaitiieiMiip  Agreement  wm 
provide  tiiat  the  Managing  General 
Partner  wiH  not  resign  or  withdraw 
unless  a  successor  raaneging  general 
partner  has  been  appointed  in 
accordance  with  the  Partnership 
Agreement  and  the  provisions  of 
sections  15(a).  15(c},  and  15(Q  of  the  Act 

4.  The  Limited  Partners  will  be 
afforded  all  of  the  voting  rights  required 
by  the  Act  The  Partnership  will  obtain 
an  opinion  of  ooonsel  that  the  voting 
rights  provided  flie  findted  partners  do 
not  si^ject  dw  Ltaited  Partners  to 
liability  as  genoal  partner*  onder 
Delaware  law.  U  a  limited  Partoer 
transfer  his  units  in  a  manner  winch  is 
effective  under  the  Partnership 
Agreement,  the  General  Partner  will 
promptly  take  all  necessary  actions  to 
insure  that  such  transferee  or  successor 
becomes  a  substituted  liauted  partner. 

5.  The  IWtaership  wiD  obtain  an 
opinion  of  counsel  that  the  distributions 
and  allocations  provided  for  in  the 
Pai^nerahip  A^eemeat  art  pem^ssible 
under  sectioo  206  of  the  Investment 
Advisers  Act  of  194a  as  amended  (the 
"Advises  Act")  and  under  section  15(a) 
of  the  Act  Exa^  to  the  extent  that  the 
Partnersl^  Agreement  allocates 
income,  gidn  mid  loss  pro-rata  to  all 
partners  ki  proportion  to  ^ir  capital 
contributions,  ^e  Managing  General 
Partner  and  all  other  investment 
advisers  to  the  i^rtiiei'step  will  not 
receive  or  be  aDocaled  any  portion  of 
capital  gains  or  capital  appreciation  it 
as  a  result  cumulative  allocations  or 
payments  or  capital  eppreciation  to  such 
persons  would  exceed  twenty  percent  of 
cumulative  reohxed  capital  gains,  net  of 
realized  capital  kMses  and  nnraaliaed 
capital  depreciation. 

6.  The  ftulneiship  will  obtain  an 
opinJan  of  coanacl  that  the  cmrent 
struotare  ef  the  partnership  will  entidc  ft 
to  be  taxed  as  a  paitnership  for  federal 
income  tax  p rnposes. 

7.  If,  onder  fte  Partnership  Agreement 
flte  Partnership  is  or  becomes  aouiorized 
to  make  in-Und  distributions  of  portfolio 
securities  to  its  Partners,  no  such  In-kind 
distributions  will  be  made  until  each 
time  es  ^e  Partnership  has  obatined  a 
no-actton  letter  from  the  etaff  of  the  SEC 
or.  altemalively.  has  oUahied  an  order 
pui  Buant  to  eection  208Aof  uie  Auvlseis 
Act  perndlting  such  distribution. 


for  (he  SBC  by  Ae  Division  ef  lavvstneot 
Managsment  uadar  rtriagatwri  audiority. 
Marguat  H.  McFntMd, 
DepatjSeenkuj. 
[FR  Doc.  90-22434  FUm!  »-ae-M:  S^IS  am] 


[Ret  Na  3S-2S151] 

Putilic  umty  Holding  Company  HRnga 

SeptaiBberl4.1»a. 

Notice  is  hereby  given  that  the 
foUowing  filing(s]  bas/hsrve  been  made 
with  the  CtMnmission  piueuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  reCetred  to  the 
application(8)  and/or  dedaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
appIication(8)  and/or  declaration(8)  and 
any  amendments  thereto  is/are 
available  for  paiUic  inspection  thromh 
the  Commisaion's  Office  of  P«d)lic 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  fM 
application(s]  and/or  dedarationts) 
shodd  submit  their  views  in  wrriting  by 
October  8. 1990  to  tiae  Secretary, 
Secmities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/ or 
declarant(s)  at  the  addressles]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  die 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  diet  are  dispoted.  A  person  who  so 
requests  wffl  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  xA 
any  notice  or  order  issued  in  the  matter. 
After  said  dete,  tite  appIication(8)  and/ 
or  declaration(s).  as  Med  or  as 
amended,  may  be  granted  and/or 
peiadtted  to  become  efnctive. 

ColsBiAia  Gaa  Syataaa.  Inc.  (7»-7MM| 

Columbia  Gas  System,  hic 
("Coluafcia").  a  registered  holding 
conpany.  located  at  20  liontchaia  load, 
WUsrisi^taB.  Dria«we190l7-OO2a  has 
filed  a  declaration  under  aeoNon  12(d|  of 
the  Act  and  Ralee  44  and  SO  theienri». 

Colnmbia  proposes  to  veil  328,000 
shares  of  ccnuaoa  stock,  $25  par  vahie 
for  «38l2  BdMioa.  and  ap  to  $24.7  Bdffion 
debt  represented  by  instaUnwt  and 
denand  notes  and  shoit-tem  advuoes, 
issned  to  Colaadiia  by  its  nataral  gas 
distrttmiion  sabridiary,  Cohndiiia  Gas  of 
New  Yodc.  inc.  rOetuabia  JfY^.  to 
New  York  State  OecMc  ft  Gas 
CorporaMen  {"NYSBG").  Cohunbie-NY 
is  a  natusri  flea  distiUnitioa  oompmy 
doing  busmesa  in  Broome,  Delaware, 


Tioga.  Allegheny.  Cattaraugus. 
Chemung.  Schuyler.  Steuben  and  Yates 
counties  in  the  State  of  New  York. 
NYSEG  provides  gas  and  electric 
service  in  more  than  one  third  of  New 
York  state. 

For  the  Commission,  by  the  Divisions  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maigaiet  H.  McFsiland, 
Deputy  Secretary. 

[FR  Doc  90-22436  FUed  9-20-80;  8:45  am] 
aaxaie  COOK  MM-oi-a 


DEPARTMENT  OF  TRANSPORTATKMI 

Aviation  Procaedlnga;  Agraemants 
FUad  During  the  Week  Ended 
September  14, 1990 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provistons  of  49  U.S.C.  412  and 
414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  number.  47168. 
Date  filed:  September  11. 1990. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Sibject  Mail  Vote  425— Special 

Passenger/Cargo  Amending  Resos. 

Republic  of  Yemen. 
Proposed  effective  date:  October  1, 1990. 
Docket  number  47168.  i 

Date  filed:  September  11, 199a 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  Mail  Vote  426— Rounding  Off 

Units  for  United  Arab  Emirates 
Proposed  effective  date:  October  1. 1090. 
Docket  number  47170. 
Date  filed:  September  11. 1990. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  Mail  Vote  427— Mozambique 

currency. 
Proposed  effective  date:  October  1. 1990. 

Docket  number  47171. 

Date  filed:  September  14. 1990. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  Various  Resolutions. 
Imposed  effective  date:  October  1, 1990. 

FfayDisT.Kaylor. 

Chief  Documentary  Services  Division. 
\IH  Doc  90-22420  Filed  9-20-90: 8:45  am] 


Notice  Of  AppOcatlona  for  Cartmcatea 
or  PuMto  Oonvamone*  and  Nacaaaity 
and  Foreign  Ak  Canlar  Parmlta  raad 
under  Subpart  0  During  tiM  Week 
Ended  Saplafflbar  14. 1M0 

Hie  folloMring  epplicationa  for 
certfficates  of  public  convenience  and 


necessity  for  foreign  air  carrier  permits 
were  filed  under  subpert  Q  of  the 
Department  of  Trensportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  sag.].  The  due  date  for 
answers,  confonning  applications,  or 
motions  to  modify  scope  are  set  forth 
below  for  eadi  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  n»y  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number  47173. 
Date  filed:  September  14.  lOOa 
Due  Date  for  Answers,  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  October  12, 199a 
Description:  Application  of  Northwest 
Airlines,  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
enable  it  to  provide  scheduled, 
nonstop  service  between  Los  Angeles. 
California  and  Mexico  City,  Mexico. 
Docket  Number  46352. 
Date  filed:  September  14, 199a 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  12, 1990. 
Description:  First  Amendment  to 
Application  of  Air  Aruba,  N.V.. 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  moves 
to  amend  the  captioned  application  to 
add  the  following  segment  to  the 
requested  foreign  air  carrier  permit: 
(iii)  Between  Aruba  and  New  York/ 
Newark. 
Phyllis  T.Kaykir. 

Chief,  Documentary  Services  Division. 
[FR  Do&  90-22419  Filed  9-20-90;  8:45  am] 
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Federal  Highway  Admlnlatration 

EnvlronnMntal  Impact  Statement  Bhia 
Earth  County,  MN 

AQCNCV:  Federal  Highway 
Administi-ation  (FHWA).  DOT. 
ACnOH;  Notice  of  intent 

•UMMARV:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  stetement  wall  be 
prepared  for  a  proposed  highway  project 
in  Blue  Earth  County.  Minnesote. 
FOa  FURTHCR  mraMiATION  CONTACT: 
James  A.  Cheatham.  District  Engineer, 
FHWA.  St  Paul  Office.  Suite  49a  Metro 
Square  Building,  St  Paul,  Minnesota 
55101,  (612)  29(M243. 
auaeiiaKMTAiiv  aiPomiATiON:  The 
FHWA.  to  cooperation  with  the 


Miimesote  Department  of 
Trensportetion  and  the  Blue  Berth 
County  Highway  Depertmeiik  will 
prepare  an  environmental  tanpact 
statement  (EIS)  on  e  proposal  to 
construct  a  new  roedway  corridm 
approximately  two  to  three  miles  south 
of  Mankato,  Kfiimesote.  The  proposed 
roadway  would  be  constructed  on 
existing  and  new  alignmente  fore 
distance  of  approximately  ten  miles. 

The  new  corridor  is  considered 
necessary  to  alleviate  existing  and 
forecast  traffic  congestion,  travel  delay, 
air  pollution  and  energy  consumption 
within  the  City  of  Mankato.  Alternatives 
under  consideration  include  (1)  Taking 
no  action;  (2)  constructing  a  two-lane 
roadway  on  a  northerly  corridor 
b^inning  at  T.H.  83  on  the  east  then 
angling  north  to  follow  Township  Road 
No.  167.  then  angling  north  again  and 
connecting  to  Til  160/60  on  the  West 
end  of  Muikato;  (3)  constructing  a  two- 
lane  roadway  on  a  southerly  corridor, 
begiiming  at  Til  83  on  the  east  and 
following  the  township  line,  then  angling 
north  and  connecting  to  Tii.  169/60  on 
the  west  end  of  Maidcato.  Alignment 
alternatives  within  these  corridors  will 
be  studied.  Two  river  crossings  are 
involved  in  both  corridon. 

A  scoping  public  hearing  will  be  held 
in  the  City  of  Mankato  on  October  2, 
1990.  Notices  of  the  hearing  are  being 
published  in  newspapers  having  general 
local  circulation.  The  State  Scoping 
Environmental  Assessment  Worksheet 
(RAW),  Scoping  Summary  Report  and 
Draft  Scoping  Decision  are  currentiy 
available  for  public  and  agency  review 
and  comment.  Copies  of  the  Scoping 
Package  have  been  sent  to  agencies  on 
the  Minnesota  Environmental  Quality 
Board  (EQB)  Distribution  List  Hie 
comment  period  for  this  scoping  process 
ends  on  October  12, 199a  which  allows 
ten  days  after  the  public  hearing  for 
submittal  of  written  comments.  After 
preparation  of  a  draft  EIS,  another 
public  hearing  will  be  held  to  receive 
commente.  The  draft  EIS  will  be 
available  for  pubUc  and  agency  review 
and  comment  prior  to  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identffied,  comments  and  suggestions 
are  invited  fiom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Asaistanoe 
Program  Nimit>er  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  tnteigovemmental  conaoltatton  on 


y  Vol  S6.  Wo.  1B«  /  ftidgy.  Sepfmbf  a.  taiQ  /  Hutitm 
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Fedenl  program*  aoi  MlMtiM  ilVir  <•  <M 
program^ 
Dated  S<p>ihw  U,  MBft 

DiMtricti 
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and  Tucker,  and  ttw  VIrgina  Countiea 

ofl 


AQCNCV:  Fedeial  IBuhway 
Adnrimstratton  (PHWA).  DOT. 
Acnoit  Notice  of  intent 

SUMMARVSlte  FHWA  it  ismiBig  Hm 
notice  to  advtet  ttw  pablic  fliat  a 
supplencnt  to  a  Dnft  Em/^ronawntal 
Impact  Stateaiant  (MIS)  will  be 
prepared  for  a  prapoaad  Appaladaian 
Covridor  SfStem  faj^nrngr  proved  in  die 
West  VirgWa  Cooaties  of  Grant 
Hampalun,  Herdy,  Mineral,  Pendleton. 
Randoipk,  aad  Tackcr,  and  the  Virginia 
Comttet  «f  Frededck  and  Shenandoah. 


mON  COMTMii: 
BiQy  R.  Kgi^AwdiaiB.  Division 
Adminastrator.  Federal  Hi^iway 
Administration,  5S0  Cages  Street  vwkt 
XO,  Charieaton.  HVest  Virginia.  2SS01, 
Telephone:  (3M)  946-3003. 

FHWA.  in  cooperaCon  wift  the  West 
Virginia  Department  qfTtanspOTtatton. 
will  prepare  a  sapplement  to  the  DEIS 
on  a  proposal  to  oonstnict  an 
approodnatety  IK)-  to  130-si^  hi^iway; 
comirietiag  Conider  H  <rf  the 
AppatackiaB  DevriopnoU  tfigfaivay 
Systeai  ia  BordieasterB  Weal  Virpaia  to 
Intetitate  31  in  VkgiaiB.  Hie  ei^^aal 
DEIS  for  (he  pieposed  pnqect  (mWA- 
WV-ElS-St-01-O)  was  approved  oa 
March  U,  1901.  The  proposed  Conider 
H  facility  prevides  a  divided,  {oar-hae 
highway  nvilh  partial  contnri  of  access 
on  new  and  encOag  locetica  between 
the  towaa  EHdns,  West  Virginia  and 
either  StraAarg  er  Winchester,  Vnginia. 
As  ptesoibed  ^  (he  1905  Appakduaa 
Regional  Daseiopaient  Act  the  oorridor 
systaai  is  iatended  te  open  np  the 
Appaladdan  Highhinds  Region  far 
developoHnt  pntentisi  where  coanwioe 
and  OQiannakattan  have  been  inhibited 


in  aooonlaaoe  with  23  CFR  771.13Q(a). 
a  ■appleataatai  DBS  is  beiag  prepared 
on  the  basis  of  lbs  stgaffioaart  mgidatuiy 
and  procedural  changes  winch  have 
ocaured  since  the  DEIS  was  approved 
inlOOL 

Altnnativas  ondar  cenaidaration 
inchide:  (1)  The  NoAdU  AHeiiiative. 

(noac(iDB:or(2) 


die  BeiU  Altacnative.  which  consists  of 
five  possMs  hdU  akaanaias  and  Ihsir 
respective  sab-ahenatss.  The  wesUjn 
tenninoB  of  all  Ave  baUd  allenaa«es  is  in 
Elkins,  West  Viiginia.  The  eastera 
terminiM  of  two  baild  akenmles  is  in 
Windwstcr.  Viiginia  on  1-BL  lln 
efistem  tenainas  irfthe  three  remalBing 
baAd  akai^tas  is  in  Strasbncfr  Virginia 
onI-«l. 

The  sapplcBMntal  KIS  wd  ^so 
include  the  vvalaation  of  possftyle 
alternate  avoidmue  routes  along  the 
soathonnMMt  alignment  in  die  vicinity 
of  the  Spruce  Knob/Senca  Rocks 
National  Recreatian  Area. 

Letters  describing  the  proposed  action 
and  solioiting  conments  wiU  be  sent  to 
appropriate  federal  state,  and  local 
agencies,  and  te  private  or^mzations 
and  dtiaens  who  have  previoasly 
expressed  or  are  known  to  have  interest 
in  this  project.  Pobfic  ateelings  wiU  be 
held  in  Ae  study  area  prior  to  the  ptAAic 
hearings.  A  formal  scoping  meeting  will 
be  held  at  10  a.m..  on  October  30. 1990. 
The  locadon  of  the  soiling  meeting  vriQ 
be  at  the  West  Virginia  Division  of 
Natural  Resources  C^ieratians  Craiter, 
Ward  Road.  Ettdna,  West  Virginia. 

To  ensore  diet  (he  full  range  of  issues 
related  to  this  peepesed  acfion  are 
addressed  and  afl  sipafficrait  issoes 
identified,  oooHnents  and  suggestions 
are  invited  fron  aH  interested  parties. 
CoBHnents  or  qmstions  concerning  this 
proposed  action  and  die  DESS  shoeld  be 
directed  to  die  FHWA  at  die  address 
provided  on  the  previous  page. 

Doted:  September  1900. 
BiDy  R.  Ifigginbodiam, 
Division  Admiaiatration. 
[FR  Doc  90-22401  Filed  9-20-eO:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 


Reqidrementa  SubmHtadto  0MB  tar 
Review 

Date:  Septeadber  17.  WOO. 

Hie  Department  of  IVeesiiry  has   . 
submitted  (he  following  public 
information  coHection  requirementts)  to 
0MB  for  review  and  dearance  under 
the  Paperwork  Reduction  Act  of  1980, 
PdUic  Law  9B-S11.  Copies  of  die 
submission(s)  may  be  obtained  by 
cwlljpg  flie  Truasuiy  uuieau  Clearance 
Officer  hated.  Coannento  regarding  dns 
infonaadon  coSecdon  shotid  be 
addressed  te  die  OM9  reviewer  listed 
and  to  the  Treasury  OepaiUuent 
Qearasice  Ottoer,  OapertBaal  of  dw 
Treasury,  room  3X71  Tnjasai}  Annex, 


1500  Pennsyivaia  Avanns.  NW« 
WnahingtaiB.  DC  3022a 

Interna!  Kevenne  Service 

OA<B  iMiai/wrl54fr>ia28. 

Form  number:  None. 

Type  of  review:  Revision. 

Title:  Election  by  a  Passive  Foreign 
Investment  Company  to  be  a 
Qualified  Electing  Fund. 

Description:  This  regulation  specifies 
how  passive  foreign  investment 
companies  elect  to  become  qualified 
electing  funds.  Because  of  a  statutory 
change,  diese  procedures  are  no 
longer  necessary;  see  Notice  8ft-12S. 
68-2  CB.  535.  However,  certain  other 
electioos  to  be  made  by  U.S. 
shareholders  of  these  companies  we 
still  required,  and  diese  regulatioas 
prescribe  rules  for  those  elections. 

Respondents:  Businesses  or  other  for- 
profit,  Sknafl  businesses  or 
organizations. 

Estimated  number  of  respondents: 
400,000. 

Estimated  burden  hours  per  response:  3 
hours. 

Frequency  of  response:  Annually,  One     - 
time  oidy. 

Estimated  total  reporting  burden: 
206,250  hours. 

OMB  number:  1545-1073. 

Form  number  8801. 

Type  of  review:  Revision. 

Title:  Credit  for  Prior  Tear  Minimum 
Tax. 

DeacriptiiM:  Form  8801  is  ased  by 
individuals,  estates,  trusts,  and 
corporations  to  compute  the  minimum 
tax  credit  if  any,  available  from  a  tax 
year  beginning  after  1986  to  be  used  in 
the  current  year  or  to  be  carried 
forward  for  use  in  a  fature  year. 

Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit  Small 
buMnesses  or  organizations. 

Estimated  number  (rf respondents: 

loaooo. 

Estimated  burden  hours  per  reaponse/ 
Recordkeeping: 

Recordkeeping— 1  hoar,  33  minutes. 

Learmag  about  the  law  or  die  ibrra — ^1 
hour,  3  minutes. 

Preparing  the  form — 1  hour. 

Copying,  assembling,  and  sending  the 
form  (0  IRS— 17  minutes. 
Frequency  of  response:  AnnnaBy. 
Estimated  total  reporting  burden: 

380.000  hoars. 
Clearaace  officer  Cacrick  Shear  1202) 

S35-4207,  Intamal  Beveaue  Scrvioe. 

Room  SfiTl,  nil  Constitution  Avenue. 

NW..  Washiaftoa  DC  20224. 
OMB  reviewer  Milo  Sundeihaul  (202) 

3g5-683a  Office  efManaBsniant  and 

Bndget,  taoB  3001,  New  Executive 


Office  Building,  Washiagtoa.  DC 

20503.  I 

Lots  K.  HoUand. 

D^MTtmental  Reports.  Management  Officer. 
(FR  Doa  90-22394  Filed  »-2O-0a  8:45  am] 
BHXSn  coos  MM>SHa 


UNITED  STATES  INFORMATION 
AGENCY  I 

ReportInQ  MwlntonnBllon  CoHectton 
Requirement*  Under  OMB  Review 

AOENCv:  United  States  Information 

Agency. 

ACnON:  Notice  of  reporting 

requirements  submitted  for  OMB 

review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  for  OMB  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  sndi  a  submission. 
The  infonnatian  collection  activity 
involved  with  this  program  is  cmiducted 
pursuant  to  the  mandate  given  to  die 
United  States  Information  Agency  under 
the  terms  and  conditions  of  the  Mutual 
Educational  and  Cultural  Exdiange  Act 
of  1961,  Public  Law  87-256.  USIA  is 
requesting  approval  of  a  proposed 


information  collection'entided  "AmPat 
Questionnaire."  This  is  a  new 
information  collection.  The  information 
obtained  by  this  questionnaire  will  be 
used  to  elicit  volunteer  speaker  services. 
Estimated  burden  hours  per  response  is 
15  minutes.  Respondents  will  be 
required  to  respond  only  one  time. 
DATES:  On  or  before  October  22. 199a 
COHlS;  Copies  of  the  Request  for 
Clearance  (SF-63).  supporting 
statement  transndttal  letter  and  other 
documents  subndtted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Coaunents  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regidatory 
Affairs  of  OMB,  Attention:  Desk  Office 
for  U^A;  and  also  to  die  USIA 
Clearance  C^cer. 

RM  ninmai  iwowmatioii  contact: 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox,  United  States  Information 
Agency,  M/ASP,  301  Fourth  Street  SW.. 
Washington,  DC  20547,  telephone  (202) 
619-5503:  and  OMB  review:  Mr.  C. 
Marshall  Mills,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503.  telephone  (202)  39S-7340. 
SUPPLEMENTARY  INFORMATION:  Public 

reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
minutes  per  response,  including  the  time 
for  reviewing  irntrnctions.  searching 


existing  data  seaices,  4, 
maintahdng  die  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
o^er  aspect  of  (his  collection  of 
infdnaation,  including  suggestions  for 
reducing  this  burden,  to  the  United 
States  Information  Agency.  M/ASP,  301 
FMrth  S6«et  SW.,  Washington.  DC 
20547;  and  to  die  Office  of  Information 
and  Regolatory  Affoirs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  AmPart  Questionnaire. 

Form  number  lAP-120. 

Abstract  The  AmPart  program  seeks 
through  a  voluntary  response  survey  of 
its  former  speakers  to  obtain 
recommendations  for  prospective 
AmParts  and  to  elicit  volunteer  speaker 
services  from  past  AmParts.  The  survey 
will  also  increase  on-going  consultation 
and  improve  maintenance  of  accurate 
information  in  prospective  speaker  data 
bank. 

Proposed  frequency  of  responses: 
Number  of  Respondents — 1,200. 
Recordkeeping  Hours — 80. 
Total  Aimual  Burden— 38a 

Dated:  September  17, 1980. 
RoaeRoyat 

Federal  Register  Liaison. 
[FR  Doc.  90-22303  Filed  9-20-flO;  8:45  am] 
aajjea  coos  Btao-oi-« 


Sunshine  Act  Meetings 


UMI 


TNb  Mdion 


of  ttM  FEDERAL  REGISTER 
of  rnoOngi  fmbKihed 
undar  tw ''^jOMmmanl  in  ttw  Sunsliim 
ACT  (P^  L  »M09)  5  U.&a  SS2b(e)0). 


PARMCRBDITi 

Fatm  Credit  Administration  Boaid; 

Regular  Meeting 

lUMMAllv:  Notice  is  hereby  given. 

pursuant  to  the  Government  in  the 

Sunshine  Act  (5  U.S.C  552b(eH3)).  that 

the  regular  meeting  of  the  Farm  Credit 

Administration  Board  (Board)  scheduled 

for  Tuesday,  October  2. 199a  will  not  be 

held. 

FOU  nmTHai  MrOMMATION  CONTACR 

Curtis  M  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board.  (703) 
88^-4003,  TDD  (703)  883-4444. 

ADOfKSSCS:  Farm  Credit 
Administivtion,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-509a 

Dated:  September  19, 1990. 
Curtis  M.  AiMWMOB. 

Secr^ary.  Farm  Qedit  AdaihuatraUon  Board 
P^  Doc  90-22531  Filed  9-19-90;  UKW  im] 


FEOOIAL  RSSCRVI  tVSTCM  BOANO  OP 


E  AND  OATC  10:00  ajn..  Wednesday, 
September  28, 199a 
KACC  Marriner  S.  Ecdes  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

status:  Closed. 


MATnUS  TO  SI  CONSWCMR 

1.  Personnel  actiau  (appointmentt, 

prranotion*.  aaa^nments,  reassigninents, 
and  salaiy  actions)  involving  individual 
Federal  Reserve  ^rstem  enqitojrees. 

2.  Any  ttems  oairied  forward  fhnn  a 

(wevioosly  anummced  meeting. 

CONTACT  PSnSON  ran  MOM 

wrowiATiOM:  Mr.  Joseirii  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  18, 199a 
Jennifar  J.  {ohnaon. 
Associate  Secretary  of  the  Board. 
p)R  Doc.  90-22522  FUed  9-19-90;  10:29  am] 
■tuNa  oooc  stie-eMi 

IMmO  STATCS  POSTAL  SBIVICC  BOARD 
OP  QOVCmiOIIS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFJt  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  1:00 
p  jn.  on  Monday,  October  1, 199a  in 
Stanford,  California;  and  at  8:30  ajn.  on 
Tuesday,  October  2, 199a  in  San  Mateo, 
California.  The  October  1  meeting,  at 
which  the  Board  will  discuss  possible 
strategies  in  collective  bargaining 
negotiations,  is  closed  to  the  public  (See 
55  FJt  38430,  September  18. 1990).  The 


Fedifal  Ragiatar 
VoL  55,  Na  184 

Friday,  September  21,  1990 


October  2  meeting  is  open  to  the  public 
and  will  be  held  on  the  third  floor  of  the 
San  Mateo  Postal  Data  Center,  2700 
Campus  Drive,  San  Mateo.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  whicli  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  28a-480a 


Monday  Session 

October  1—1:00  pjB.  (aosed) 

1.  Status  Report  on  Collective  Bargaining 
Negotiations.  (David  H.  Charters.  Senior 
Assistant  Postmaster  General  Human 
Resources  Group) 

Tuesday  Session 

October  2—8:30  aon.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 

September  10-11, 199a 

2.  Remarics  of  the  Postmaster  General. 

(Anthony  M.  Frank) 

3.  Board  of  Governors  1991  Budget  (Robert 

Setrakian.  Chairman) 

4.  Board  of  Governors  1991  Meeting  Schedule. 

(Mr.  Setrakian) 

5.  Report  on  Administrative  Services  Group. 

(Mitchell  H.  Gordon.  Senior  Assistant 
Postmaster  General.  Administrative 
Services  Group) 

0.  Report  on  Operations  Support  Group.  (John 
G.  Mulligan.  Senior  Assistant  Postmaster 
General.  Operations  Support  Group) 

7.  Tentative  Agenda  for  November  5-S.  199a 
meeting  in  Washington.  DC 

David  F.  Hania, 

Secretary. 

[FR  Do&  90-22814  Filed  9-19-9a  3:51  pm] 
I  COM  me-ia-M 
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Part  ii 

Department  of  the 
interior        

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Final  Frameworks  for  Late-Season 

Migratory  Bird  Hunting  Regulations;  Final 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  WMWe  Service 

50CFRPart20 
Rmiei0-AA24 

Migratory  Bird  Hunting;  Final 
Frameworlcs  tar  Late-Season 
Migratory  Bird  Hunting  Regulations 

AOBNCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


I  This  rule  prescribes  final 
late-season  frameworks  from  which 
States  may  select  season  dates,  limits, 
and  other  options  for  the  1990-91 
migratory  bird  hunting  season.  These 
late  seasons  include  most  waterfowl 
seasons,  the  earliest  of  which  generally 
commence  on  or  about  October  1, 1990. 
The  effects  of  this  final  rule  are  to 
facilitate  the  selection  of  hunting 
seasons  by  the  States  to  further  the 
annual  establishment  of  the  late-season 
migratory  bird  hunting  regulations.  State 
selections  will  be  published  in  the 
Federal  Register  as  amendments  to 
li  20.104  through  20.107  and  S  20.109  of 
title  50  CFR  part  20. 
EFTECnVE  date:  September  21, 1990. 
AOORSSSES:  Season  selections  from 
States  are  to  be  mailed  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Room  634- Arlington  Square,  Washington 
DC  20240.  Comments  received  are 
available  for  public  inspection  during 
normal  business  hours  in  Room  634, 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 

FOn  RIRTHCN  INFOflMATION  CONTACT: 

Thomas  ].  Dwyer.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Room  634-Arlington  Square, 
Washington,  DC  2024a  (703)  358-1714. 
SUmSMCNTARV  mrmimation: 

Reguladooti  Schedule  for  1990 

On  March  14, 1990,  the  Service 
published  for  public  comment  in  the 
Federal  Regbter  (55  FR  9618)  a  proposal 
to  amend  50  CFR  part  20,  with  comment 
periods  ending  July  20, 1990i  for  early- 
season  proposals;  and  August  27, 1990, 
for  the  late-season  proposals.  A 
supplemental  proposed  rulemaking  for 
both  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Registn  dated  )une  8, 1990  (55  FR 
23178). 

On  June  21, 1990,  a  public  hearing  was 
held  in  Washington,  DC  as  announced 
in  the  Federal  Register  of  March  14  (55 
FR  Sttia),  June  0  (55  FR  23178)^  and  June 


8  (55  FR  23487),  1990,  to  review  the 
status  of  migratory  shore  and  upland 
game  birds.  Proposed  htmting 
regulations  were  discussed  for  these 
species  and  for  other  early  seasons.  On 
July  10, 1990,  the  Service  pubUshed  in 
the  Federal  Re^er  (55  FR  28352)  a 
third  document  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworics  for  the  1990-91  season. 

On  August  2, 1900,  a  public  hearing 
was  held  in  Washington,  DC,  as 
announced  in  the  Ffideral  Register  of 
March  14  (55  FR  9618),  June  6  (55  FR 
23178).  and  July  10  (55  FR  28352).  1990,  to 
review  the  status  of  waterfowl. 
Proposed  hunting  regulations  were 
discussed  for  these  late  seasons.  On 
August  14, 1990,  the  Service  published  a 
fourth  document  (55  FR  33264) 
containing  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits  for  1990-91.  The  fifth  dociunent  in 
the  series,  published  August  17, 1990,  in 
the  Federal  Register  (55  FR  33842),  dealt 
specifically  with  proposed  frameworks 
for  the  1990-91  late-season  migiatory 
bird  hunting  regulations.  On  August  28, 
1990,  the  Service  published  in  the 
Federal  Register  (55  FR  35266)  a  sixth 
document  consisting  of  a  final  rule 
amending  subpart  K  of  title  50  CFR  part 
20  to  set  hunting  seasons,  hours,  areas, 
and  limits  for  early  seasons.  This 
document,  which  establishes  final 
frameworks  for  late-season  migratory 
bird  hunting  regulations  for  the  1990-91 
season,  is  the  seventh  in  the  series. 

Special  Assessments 

The  use  of  special  regulations 
proliferated  during  the  1960's  when  low 
populatidns  of  some  species  of  ducks 
precipitated  reductions  in  bag  limits  and 
season  lengths.  In  the  1970's,  duck 
populations  rebounded  and  the  Service. 
States,  and  Flyways  further  expanded 
the  use  of  special  regulations  in  an 
attempt  to  meet  the  rapidly  growing 
demand  for  harvest  opportunities.  In  the 
1980's,  duck  populations  again  declined 
and  several  species  reached  all  time 
lows.  Annual  frameworks  became 
progressively  more  restrictive  and  in 
1988,  the  point  system,  bonus  bag  limits 
for  teal  and  scaup,  special  seasons  for 
teal  and  scaup,  and  shooting  hours  were 
either  modified  or  suspended.  Also  in 
1988,  the  Service  completed  a 
programmatic  Supplemental 
Environmental  Impact  Statement  (SEIS) 
on  the  "Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 


Migratory  Birds  (FSES  88-14)."  In  the 
SEIS,  the  Service  selected  stabilized 
framework  regulations  and  controlled 
use  of  special  regulations  as  the 
preferred  alternative.  As  a  result,  the 
Service  decided  to  evaluate  the 
regulatory  strategies  that  had  been 
suspended  or  modified  in  1988.  At  the 
same  time,  the  Service  decided  to 
evaluate  zones  for  duck  himting.  which 
have  been  operating  under  a  moratorium 
since  1985,  and  split  seasons,  which 
have  been  operating  under  a  moratorium 
since  1906.  The  Service  requested 
information  and  new  data  from  the 
Flyway  Councils  in  1988,  prepared  draft' 
reports  on  these  issues  in  1989,  and 
circulated  these  to  the  Flyways  Councils 
in  January  1990.  After  analyzing  the 
comments  received  on  the  draft  reports, 
the  Service  prepared  final  reports  which 
were  mailed  to  the  Flyway  Councils  and 
other  interested  parties  in  July  1990.  As 
a  result,  the  Service  developed  long-term 
strategies  to  guide  our  future 
management  decisions  for  these  issues. 

The  strategies  for  all  these  issues 
have  been  finalized  and  are  presented  in 
this  document.  Although  long-term 
strategies  for  some  of  these  issues  and 
subsequent  comments  were  already 
covered  in  previous  Federal  Register 
documents  (55  FR  28352  and  55  FR 
33264),  they  are  repeated  here  to 
facilitate  current  comparison  with  late- 
season  issues,  illustrating  the  continuity 
in  reasoning  the  Service  has  followed  in 
developing  these  long-term  strategies. 
Publishing  all  of  the  strategies  and 
responses  to  comments  in  the  same 
document  «vill  also  assist  in  future 
reference  work. 

Comments  received  on  the  draft  and 
final  reports,  the  Service  responses  to 
these  comments,  and  the  long-term 
strategies  are  included  below. 

Shooting  Houra 

Continents:  The  Central  and  Atlantic 
Flyway  Councils  and  the  Florida  Game 
and  Fresh  Water  Fish  Commission 
recommended  shooting  hours  beginning 
at  one-half  hour  before  sunrise  for        t 
regular  and  special  duck  seasons.  The 
Upper  and  Lower  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  that  shooting 
hours  begin  at  one-half  hour  before 
sunrise  for  regular  seasons,  but  at 
sunrise  during  special  duck  seasons  or 
where  special  circumstances  exist.  The 
Maryland  Department  of  Natural 
Resources  commented  that  a  sunrise 
opening  may  have  contributed  to  a 
decline  in  their  State  duck  harvest  in 
1988  and  overly  restricted  the 
opp<Htaidty  to  harvest  wood  ducks. 


Response:  The  Service  believes  that 
there  is  sufficient  evidence  to 
demonstrate  that  for  seasons  where 
most  ducks  can  be  legally  taken, 
shooting  hours  beginning  at  one-half 
hour  before  sunrise  do  not  contribute 
significantly  to  the  harvest  of  non-target 
species  or  illegal  kill.  Compared  to  the 
remainder  of  the  day,  the  proportion  of 
the  daily  duck  kill  occurring  before 
sunrise  is  relatively  small. 

However,  no  evidence  has  been 
presented  to  assess  the  impact  of 
presimrise  shooting  during  special 
seasons  in  which  only  limited  numbers 
of  species  may  be  harvested  legally. 
Until  studies  are  initiated  or  evidence  is 
available,  shooting  hours  for  these 
seasons  should  begin  at  sunrise. 
Currently,  shooting  hours  begin  at  one- 
half  hour  before  sunrise  for  September 
wood  duck  seasons.  States  will  be 
allowed  to  continue  these  shooting 
hours  during  the  1990-91  season,  but 
will  be  required  to  conduct  studies  or 
provide  information  to  assess  the  impact 
of  such  shooting  hours  on  non-target 
species.  Otherwise,  shooting  hours  for 
September  wood  duck  seasons  will  be 
changed  to  sunrise. 

The  Service  believes  a  sunset  closing 
is  appropriate  for  all  duck  seasons.  The 
evening  twilight  period  is  characterized 
by  rapidly  decreasing  illumination.  Birds 
shot  near  the  end  of  the  twilight  period 
could  be  difficult  to  find.  A  sunset 
closing  provides  ample  time  with 
adequate  light  to  find  and  retrieve 
downed  biids. 

Special  September  Teal  Seasons 

Comments:  The  Lower  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  continued  use  of 
September  teal  seasons.  The  Upper 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  the  continued  use  of  these 
seasons  with  additional  requirements 
that  would  reinstate  the  season  when 
teal  populations  increased,  but  would 
require  improved  information  gathering 
for  monitoring  populations  during 
periods  of  low  duck  abundance.  The 
Maryland  Department  of  Natural 
Resources  and  the  Florida  Game  and 
Fresh  Water  Fish  Commission 
recommended  allowing  special  seasons 
for  teal  when  population  levels  are 
determined  to  be  satisfactory  and  the 
States  can  adequately  evaluate  the 
harvest.  The  Central  Flyway  Council 
supported  theproposed  strategy. 

Response:  Ine  Service  believes  that 
September  teal  seasons  have  been 
thoroughly  evaluated  and  modified  in 
the  Central  and  Mississippi  Flyways  to 
provide  harvest  opportunity  on  a 


segment  of  the  blue-winged  teal 
population  that  is  generally  unavailable 
during  the  regular  duck  seasons.  The 
Service's  review  of  available  evidence 
suggests  that  September  teal  seasons 
are  not  responsible  for  the  recent 
decline  of  blue-winged  teal  populations. 
Furthermore,  the  harvest  of  species 
other  than  teal  during  September 
seasons  is  low.  Therefore,  the  Service 
considers  September  teal  seasons  to  be 
an  acceptable  harvest  management 
strategy.  When  and  if  reinstated, 
September  teal  seasons  in  the  Cenfral 
and  Mississippi  Flyways  must  follow  the 
geographic  and  framework  criteria  that 
were  operational  during  the  last  year 
they  were  offered  by  the  Service. 

Special  Scaup  Seasons 

Comments:  The  Upper  and  Lower 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Council  and  the 
Atlantic  Flyway  Council  supported 
continued  use  with  additional 
restrictions.  The  Atlantic  Flyway 
Council  suggested  reinstatement  when 
populations  are  adequate;  the  Lower 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council  remarked 
that  low  harvest  rates  indicated  that  this 
management  option  had  not  adversely 
affected  scaup;  while  the  Upper  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Coimcil  requested 
continuance  of  the  special  scaup  season 
when  populations  show  a  sustained 
increasing  trend  and  further  requested 
improved  databases  in  order  to  more 
efficiently  monitor  key  population 
parameters  if  seasons  were  to  continue 
at  low  population  levels.  The  Central 
Flyway  Council  and  the  South  Dakota 
Department  of  Game,  Fish,  and  Parks 
requested  that  the  special  scaup  season 
be  reinstated. 

The  Maryland  Department  of  Natural 
Resources  commented  that  special 
seasons  should  be  permitted  when  the 
population  status  of  the  target  species  is 
considered  to  be  at  a  satisfactory  level 
and  States  can  meet  the  requirements  to 
evaluate  the  impact  of  harvest  resulting 
from  such  seasons.  The  Florida  Game 
and  Fresh  Water  Fish  Commission 
supported  continued  use  when 
population  levels  (3-year  running 
average)  allow;  but  noted  that  obtaining 
additional  information  to  conclusively 
evaluate  these  seasons  may  be  cost- 
prohibitive  and  not  an  efficient  use  of 
limited  natural  resource  funds.  The  New 
Jersey  Department  of  Environmental 
Protection  supported  continued  use 
because  the  derivation  of  birds  hunted 
in  New  Jersey  is  primarily  from  eastern 
Canada  and  current  restrictions  are 
discouraging  hunters.  The  New  York 
State  Department  of  Environmental 


Conservation  supported  the  comments 
of  the  Atlantic  Flyway  Coimcil  to 
reinstate  the  option  when  population 
levels  are  adequate. 

Response:  The  Service's  review  of 
available  evidence  suggests  that  special 
scaup  seasons  are  not  responsible  for 
the  decline  in  scaup  numbers;  however, 
existing  data  are  inconclusive.  Despite 
various  efforts,  special  scaup  seasons 
can  not  be  adequately  evaluated  with 
available  data.  Nevertheless,  additional 
information  can  be  obtained  and  an 
adequate  evaluation  of  this  season  is 
feasible  and  necessary.  Consideration  of 
the  species  composition  (e.g.,  proportion 
of  lesser  scaup,  greater  scaup,  ring- 
necked  duck,  and  goldeneyes)  in  the 
special  season  harvest  and  their 
population  status  should  be  included  in 
any  evaluation.  Therefore,  the  Service  is 
continuing  the  suspension  of  special 
scaup  seasons  pending  the  development 
of  an  adequate  evaluation  plan. 

Bonus  Teal  and  Scaup  Bag  Limits 

Comments:  The  Upper  and  Lower 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Council  and  the 
Atlantic  Flyway  Coimcil  supported 
continued  use  with  additional 
restrictions.  The  Atlantic  Flyway 
Council  suggested  reinstatement  when 
populations  are  adequate.  The  Upper 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council  requested 
continuing  the  bonus  options  when 
populations  have  sustained  an  upward 
trend  for  several  years.  The  Central 
Flyway  Council  and  the  South  Dakota 
Department  of  Game,  Fish,  and  Parks 
requested  that  the  bonus  option  be 
reinstated.  The  Council  believes  that 
bonus  bag  limits  allow  northern  States 
to  take  advantage  of  additional 
recreational  opportunities  offered  by 
species  with  low  harvest  rates  and  that 
options  of  special  seasons  are  not  a 
reasonable  approach  in  some  northern 
States. 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  noted  that  bonus  bag 
limits  have  a  much  greater  impact  on 
non-target  species  than  do  special 
seasons.  They  requested  that 
populations  of  target  species  and  all 
ducks  be  considered  before 
reinstatement  of  these  options.  The  New 
Jersey  Department  of  Environmental 
Protection  supported  continued  use 
because  green-winged  teal  populations 
are  at  favorable  levels.  New  York  State 
Department  of  Environmental 
Conservation  supported  the  comments 
of  the  Atlantic  Flyway  Council  to 
continue  use  with  additional 
restrictions. 
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Responge:  Bonas  bag  luBaila  have  been 
used  to  provide  additionat  harvest 
oppOTtuiuty  oa  a  few  species  during  the 
regular  duck  season.  These  apecie*  w^e 
generally  considered  lightly  harvested 
and  capable  of  withstanding  additional 
harvest  pressure.  However,  bonus  bag 
limits  can  increase  harvest  of  all 
species,  not  just  the  bonus  species.  The 
Service  believes  that  the  effects  of 
bonus  bag  limits  cannot  be  adequately 
evaluated  and  that  bonus  bag  limits 
likely  increase  the  harvest  of  non-bonus 
species.  Therefore,  the  Service  does  not 
consider  the  use  of  bonus  bag  limits  to 
be  an  acceptable  harvest  management 
strategy. 

Pdnt  System 

Comments:  The  Atlantic  Flyway 
Council  suggested  oniering  a  point 
S3rstem  which  is  as  restrictive  in  terms  of 
bag  limits  as  the  conventional  bag  limit, 
pending  further  measures  to  make  the 
point  system  acceptable  in  select  areas. 
They  cite  that  the  long-term  evaluations 
have  suggested  that  the  point  system 
has  not  been  effective  at  redirecting 
harvest  pressure.  The  objective  of  die 
point  sjrstem  riioold  be  to  provide 
regulatory  flexibility  rather  than  to 
create  opportunity  to  increase  the  size  of 
the  daily  bag.  Maintaining  a  point 
system  would  also  allow  States  the 
ability  to  direct  adcfitional  protection  to 
high-point  birds  beyond  that  afforded  by 
species  restrictions  imder  the 
conventi<HMil  bag  limit.  The  Upper 
Region  Regalations  Cmnmittee  of  the 
MississipfH  Fijrway  Cooncil  commented 
that  the  (baft  repml  did  not  adequately 
address  hunter  perceptions  of  the  point 
system.  They  noted  that  many  problems 
identified  with  the  point  system  are  also 
attributable  to  the  conventional  bag 
limit  and  recommended  further 
evaluation  and  study.  The  Lower  Region 
Regulations  Conunittee  supported  the 
use  of  the  point  system  with  adcfitional 
restrictions.  They  suggested  using 
comparable  point  values  for  species  of 
concern  and  a  "comparability -t-l"  for 
species  in  favorable  status.  The  Central 
Flyway  Council  continued  to  endorse 
the  point  system  and  remarked  diat 
additional  100-point  birds  will  be 
harvested  under  the  conventional 
system.  They  also  state  that  incentives 
are  necessary  for  States  to  select  the 
point  system  over  the  more  Uberal 
conventional  system.  Additirnially.  the 
Coundl  believes  the  Service  has  failed^ 
to  demonstrate  that  reordering  has  any 
negative  impacts  on  total  harvest  or  that 
the  conventional  system  has  a  dear       ^ 
advantage  over  the  point  system  in 
directing  harvest  at  certain  duck  species 
or  sexes. 


The  Marj^and  Departownt  of  Natural 
Resoqrcea  noted  that  the  point  system 
gave  greater  protectkm  to  high-point 
birds  and  reqnested  that  values  should 
not  be  SDch  that  the  point  system  bag 
limit  could  be  greater  than  under  the 
conventioaal  bag  limit  They  recognized 
that  reordering  was  an  inherent  pnMem 
of  the  point  system  that  is  virtually 
unodorceable  The  Florida  Game  and 
Fresh  Water  Fish  Commisrion  noted 
that  the  pcnnt  system  has  many 
attributes  and  most  of  it's  drawbacks 
apply  equally  to  conventional  bag  limits. ' 
TlKy  also  recognized  the  potential  for 
reordering  viola^ons,  but  stated  that  the 
point  tystaa  is  effective  at 
redistriboting  harvest  Flonda  sui^wrted 
continued  use  at  "comparability -fl", 
pending  clarification  of  the  impact  of 
illegal  activity  associated  with  this 
option.  The  New  Jersey  Department  of 
Eiivironmental  Rnotection  remarked  that 
there  was  Kttle  reason  to  support  a 
system  that  no  longer  provided 
additional  hunting  opportunity,  but 
supported  die  Adantic  Flyway  Council 
request  that  comparabihty  continue 
pending  further  measures  to  make  the 
system  acceptable  in  select  areas.  The 
New  York  State  Department  of 
Environmental  Conservation  also 
supported  the  comments  of  the  Atlantic 
Flyway  Council  The  State  Wildlife 
agencies  of  Kansas  and  South  Dakota 
supported  the  recommendations  of  the 
Central  Fljrway  Council. 

Response:  Since  1918.  the 
conventional  bag  limit  has  been  the 
system  most  commonly  used  to  regulate 
the  daily  limit  on  ducks.  The  Service  has 
been  unable  to  demonstrate  that  the 
point  system  has  clear  advantages  over 
the  conventional  bag  system  relative  to 
the  point  system's  original  objectives, 
which  were  (1)  to  reduce  bag-limit 
violations  by  providing  the  hunter  with 
a  system  which  does  not  require  in-flight 
identificat''on  of  ducks,  and  (2)  to  direct 
harvest  toward  certain  species  of  sexes 
of  ducks  and  away  from  others.  The 
conventional  bag-limit  system  is 
flexible,  allows  a  variety  of  harvest 
opportunities,  and  can  be  directed  at 
certain  duck  species  or  sexes. 

A  major  iat>blem  with  the  point 
system  is  the  potential  for  reordering  of 
the  bag.  When  reordering  occurs,  it 
negates  the  original  intents  oi  the  point 
system.  A  point  system  which  has  bag 
limit  restrictions  equal  to  the 
conventional  bag-l^nit  system  is  at  least 
as  conservative  as  the  oonventiooal  bag 
and  has  the  potential  of  being  more 
restriotive.  "Ihe  Service  feds  diat  use  ot 
the  point  sjrstem  in  this  context  is 
supported  by  available  information. 
However,  any  additiaaal  dadcs  in  the 


bag  nnder  the  point  sjrstem  could 
remove  the  potential  to  be  more 
restrictive  and  resnh  in  increased 
harvest  of  aO  ducks. 

Zmkm  and  SplH  Seasooa  for  Ducks 

Comments:  The  AUantic  Flyway 
Cooncil  suggested  maintaining  existing 
zone  and  split  options,  granting 
operational  status  to  experimental  zones 
that  have  successfully  met  Service 
criteria,  and  appljring  the  same  criteria 
to  future  zoning  proposals.  They 
remarked  that  States  ^ould  not  be  held 
accoontable  for  perceived  inadequacies 
in  evaluation  criteria.  Virtually  all 
evaluations  have  concluded  ttiat  zoning 
had  little  impact  on  duck  populations. 
Zones  and  spKts  have  not  prevented  this 
Adantic  Flyway  from  accomplishing 
harvest  management  objectives.  They 
commented  duit  zones  and  splits  are 
intended  to  increase  hunter  satisfaction 
and  should  not  be  used  as  a  mechanism 
for  controlling  harvest.  The  Upper 
Region  Regulations  Committee  of  the 
Mississippi  Ft3n«ray  Council  commented 
that  because  die  data  are  deficient  to 
accommodate  any  effective  evaluation 
of  the  aspects  of  splits  and  zones 
because  it  is  unlikely  that  mate  reliable 
information  will  be  generated  in  the 
near  biture,  the  Committee 
recommended  continued  use  with 
uniform  guidelines.  Guidelines  would 
govern  the  establishment  and 
amendment  of  zones  and  split  seasons. 
For  example,  the  number  of  zones 
allowed  within  a  State  could  be  based 
on  criteria  wdiidi  considered  latitudinal 
and  altitudinal  gradients  and  whether 
coastal  and  inland  habitats  are 
involved.  The  Lower  Region  Regulations 
Committee  suggested  restricted  use  and 
recommended  that  criteria  allowing  for 
zoning  and  split-season  options  should 
apply  throughout  the  flyway.  The 
Central  Flyway  Council  suggested 
continued  use  with  the  option  being 
available  to  all  States  willing  to  meet 
reascmable  evaluation  criteria.  The 
Central  Flyway  Technical  Committee 
remarked  that  the  Service  did  not 
attempt  to  evaluate  the  cumulative 
impact  of  zones  on  dock  populations, 
that  the  report  ernmeonsly  implied 
rigorous  experiments  were  feasible,  and 
that  the  Service  should  not  assume  that 
hunting  mortaUty  is  additive  when  the 
relatiooship  between  harvest  rate  and 
survival  is  undear. 

The  Maryland  Department  oi  Nataral 
Resources  commented  that  these  options 
have  been  used  primarily  to  Improve 
hunter  satisfoction  and  that  harvest 
objectives,  indocttng  redactions,  can  and 
have  been  moooiapMied  o^ng  otfier 
regulatory  tools  whAe  mair  t^rdng  zones 


and  split  seasons.  The  Florida  Game 
and  Fresh  Water  Fish  Commission 
supports  the  Service's  position  and 
believes  that  zones  and  splits  are 
intended  to  benefit  hunter  satisfaction 
rather  than  hunter  success.  They  agree 
that  proliferation  of  these  options  has 
exceeded  our  abiUty  to  assess  their 
impact  and  suggest  restricted  use  within 
limits.  They  further  suggest  that  zones 
and  split  seasons  not  be  used  together 
and  that  the  number  of  zones  or  splits 
permissible  be  based  on  geograpldc 
criteria.  The  Pennsylvania  Game 
Commission  added  that  zones  and  split 
seasons  have  functioned  quite  well  in 
their  State  end  without  increases  in 
hunting  pressure  or  harvest  The  New 
Jersey  Department  of  Environmental 
protection  supported  continued  use,  but 
felt  that  further  evaluations  were 
unnecessary.  They  commented  that 
returning  to  a  continous  statewide 
season  would  be  unacceptable  due  to 
the  spatial  and  temporal  distrubution  of 
ducks  within  the  State.  The  New  York 
Department  of  Environmental 
Conservation  remarked  that  this 
regulatory  option  provides  needed 
flexibility  in  a  large  and  ecologically 
diverse  State  such  as  New  York. 
Without  zones  and  split  seasons,  it 
would  be  impossible  to  provide 
satisfactory  hunting  opportunity  for 
most  New  York  waterfowlers.  They 
further  noted  that  precise  estimates  of 
the  effects  of  zoning  and  split  seasons 
are  unlikely  because  the  potential 
effects  are  highly  variable  depending  on 
the  season  dates  selected  and  other 
factors.  The  Kansas  Department  of 
Wildlife  and  Parks  requested  that  they 
be  ablt  to  "grandfather-in"  the  3-way 
splits  in  bodi  the  High  and  Low  Plains 
Units  of  Kansas.  They  also  question  the 
rationale  concerning  restrictions  agains 
zoning  simultaneously  within  the  two 
units. 

Response:  The  Service  has  provided 
evidence  that  the  nationwide 
proliferation  of  zones  and  split  seasons 
through  1984  did  not  increase  overall 
harvest  pressure  on  ducks.  Ilierefore, 
the  Service  will  allow  States  the  option 
of  continuing  these  regiilatory  strategies. 
However,  the  Service's  ability  to  predict 
the  impact  of  unlimited  zones  and  split- 
season  combinations  is  poor,  suggesting 
that  some  limits  must  be  imposed  to 
guide  future  use  of  these  options. 

Final  Servioa  Strategies 

Shooting  Hours 

The  Service  will  allow  shooting  hours 
to  begin  at  one-half  hour  before  sunrise 
during  the  regular  duck  season  or  any 
season  in  which  most  species  of  ducks 
can  be  legally  taken.  For  species- 


specific  duck  seasons,  shooting  hours 
will  begin  at  sunrise  unless  States  can 
demonstrate  that  the  impact  of 
presunrise  shooting  hours  on  non-target 
species  is  negligible.  Shooting  hours 
during  all  seasons  shall  end  at  sunset 

Special  Seasons 

The  Service  considers  special  seasons 
to  be  an  acceptable  a  harvest 
management  strategy,  if  the  seasons 
have  been  carefully  designed,  evaluated, 
and  refined.  The  Service  concludes  that 
certain  groups  of  birds,  populations,  or 
segments  of  populations  (due  to  their 
unique  biological  circumstances, 
temporal  or  spatial  distributions,  and 
popidation  status)  can  provide 
additional  harvest  opportunities  outside 
of  those  which  are  available  during  the 
regular  hunting  seasons.  Special  season 
regulations  (i.e.,  season  length  and  bag 
limits)  should  be  consistent  with 
population  status.  Evaluation 
procedures  and  design  criteria  for 
special  seasons  should  be  developed 
cooperatively  betw.een  the  Service  and 
Flyway  Coimcils.  After  thorough 
evaluation,  the  Service  and  Councils 
would  cooperate  to  establish  the 
implementation  criteria  and  review 
schedule  for  each  special  season. 

Bonus  Bag  Limits 

The  Service  is  discontinuing  the  use  of 
all  bonus  bag  limits  because  bonus 
limits  have  not  been  adequately 
evaluated,  offer  limited  potential  for 
adequate  evaluation  on  target  and  non- 
targpt  species,  and  can  increase  harvest 
on  non-target  species. 

Alternative  Bag  Limit  Systems 

Alternatives  to  the  conventional  bag- 
limit  system  will  be  considered  but 
should  meet  certain  criteria:  (1)  Have 
well-defined  objectives  that  are  relevant 
to  harvest-management  goals;  (2)  be 
subject  to  practical  evaluation;  and  (3) 
realize  clear  advantages,  based  on 
intent  over  the  conventional  system. 
Any  future  systems  will  be  evaluated 
against  the  conventional  bag  system. 

Regarding  the  point  system,  ihe 
Service  is  continuing  the  use  of  the  point 
system  as  a  bag-limit  option,  but  it  will 
be  at  least  as  restrictive  as  the 
conventional  bag-limit  system  in  terms 
of  total  bag  and  species/sex  restrictions. 
This  may  allow  States  to  direct 
additional  protection  to  high-point  birds 
beyond  that  afforded  by  species 
restrictions  under  the  conventional  bag- 
lunit  system. 

2!ones  and  Split  Seasons  for  Ducks 

The  use  of  zones  and  splits  for  duck 
hunting  is  considered  an  acceptable 
means  by  which  States  can  redistribute 


harvest  opportunities.  States  may  not 
use  zones  and  split  seasons  to  increase 
total  duck  harvest,  to  detrimentally 
change  species  composition  of  the 
harvest  or  to  change  the  distribution  of 
harvest  within  the  flyway.  Although  the 
Service  will  allow  the  continued  use  of 
zones  and  split  seasons,  both  the 
number  of  options  available  and  the 
frequency  with  which  zone/split 
modifications  can  be  made  will  be 
limited  These  limitations  are  deemed 
necessary  to  preserve  and  enhance  the 
Service's  ability  to  regulate  and  evaluate 
overall  harvest  pressure  on  ducks. 

Beginning  in  1991,  States  may  select  to 
zone  or  split  their  duck  hunting  seasons 
using  the  following  guidelines.  Zones  are 
defined  as  portions  of  a  State  with 
independent  season  dates. 

1.  Basic  Cation:  The  Basic  Option, 
available  at  any  time  to  any  State, 
would  allow  the  regular  duck  season  to 
be  split  into  two  segments  with  no 
zones. 

2.  Alternative  Options:  Where  the 
Basic  Option  is  deemed  undesirable, 
States  could  choose  either 

a.  No  more  than  three  zones  with  no 
splits, 

b.  A  3-way  split  season  with  no  zones, 
or 

a  Two  zones  with  the  option  for  2- 
way  split  seasons  in  one  or  both  zones. 

3.  Special  Management  Unit 
Limitation:  Within  existing  flyway 
boundaries.  States  may  not  zone  and/or 
use  a  3-way  split  season  simultaneously 
within  a  special  management  unit  and 
the  remainder  of  the  State. 

4.  "Grandfather  Clause":  Those  States 
that  currently  have  an  operational 
zoning  plan,  or  those  that  have 
experimental  zoning  plans  and  have 
successfully  met  the  Services  1977 
evaluation  criteria  for  zoning 
experiments,  will  be  allowed  to  continue 
those  zoning  plans.  States  that  have  not 
fulfilled  obligations  for  evaluation  as 
specified  in  Memoranda  of  Agreement 
will  be  subject  to  the  new  guideUnes. 
Any  State  using  a  3-way  split  season 
simultaneously  within  a  special 
management  unit  and  the  remainder  of 
the  State  prior  to  1986  (the  year  a 
moratorium  was  placed  on  further 
conversions  to  3-way  split  seasons)  will 
be  allowed  to  continue  that  practice  (i.e., 
Kansas).  States  with  split-seasons  or 
zoning  plans  that  can  be 
"grandfathered-in",  but  that  wish  to 
make  major  modifications  in  these 
plans,  will  also  be  subject  to  the  new 
guidelines.  Eligible  States  that  wish  to 
take  advantage  of  this  "Grandfather 
Clause"  must  do  so  in  1991. 

5.  Modifications:  The  Service  will 
consider  requests  from  States  wanting 
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to  change  from  the  Basic  Option  to  an 
Alternative  Option,  change  among 
Alternative  Options,  or  change  sone 
boundaries,  at  S-year  interval  (i.e., 
daring  "open  seasons"  in  1991, 1996, 
2001.  etc).  States  would  be  allowed  to 
change  to  the  Basic  Opticm  at  any  time. 
States  retails  the  option  of  making 
annual  modifications  to  season  date  and 
bag  limit  selections. 

6.  Review:  States  will  be  required  to 
provide  the  Service  with  a  review  of 
pertinent  data  (eg.,  estimates  of  harvest, 
hunter  nuaibers.  hunter  success,  etc)  at 
the  end  of  5  years  after  any  changes  in 
splits  or  zones  (except  conversions  to 
the  Basic  Option).  This  review  does  not 
have  to  be  the  result  of  a  rigorous 
experimental  design,  but  nonetheless 
should  assist  the  Service  in  ascertaining 
whether  major  undesirable  changes  in 
harvest  or  hunter  activity  occurred  as  a 
result  of  split  and  tone  regulations. 

Review  of  Comments  and  the  Service's 
Response 

Public  hearing  and  written  comments 
received  throu^  August  27. 1990. 
relating  to  proposed  late-seascm 
frameworks  are  discussed  and 
addressed  here.  These  late-season 
comments  are  summarized  and 
discussed  in  the  same  order  used  in  the 
March  14, 1900  Fedssd  Hsgbtar  (55  PR 
9618).  Only  &e  numbered  items 
pertaining  to  late-season  commmts  are 
included. 

General  Comments 

Public  Hearing  Comments:  John 
Grandy,  representing  the  Humane 
Society,  and  Wayne  Pacelle, 
representing  the  Fund  for  Animals, 
presented  their  views  on  the  i^oceas  of 
setting  annual  hunting  regulations  iat 
migratory  birds  and  daimed  that  the 
views  of  some  groups  and  individuals 
receive  less  o^ideration  than  others. 
Bill  Montoya,  representing  die  Central 
Flyway  Council,  expressed  appreciation 
for  the  Council's  abihty  to  provide  input 
into  the  regulation-setting  process.  Bob 
Creeden,  repersmting  several  waterfowl 
organizations  in  the  mid-Atlantic  and 
northeast  portion  of  ttie  Atlantic 
Flyway,  and  Joseph  Rowan,  representing 
Ducks  Unlimited,  expressed 
apiueciation  for  the  initiation  of 
coordinated  breeding  populatiao 
surveys  across  eastern  Canada  and 
northeastern  US.  in  1990.  Vernon  Bevill. 
representing  the  Mississippi  Flyway 
Council,  stated  that  the  CtMuidl 
recognized  that  habitat  improvement  is 
a  critical  need  in  waterfowl 
management  and  looks  forward  to 
woridng  with  die  Service  on  the  Nordi 
American  Waterfowl  Management  Pbn. 


Written  Comments:  One  local 
organizatian  from  New  Yoric  disagreed 
with  some  statements  made  at  the 
public  hearing  by  two  other  groups. 
These  statements  claimed  that 
comments  nude  by  hunting 
organizations  receive  more 
consideration  than  those  comments 
made  by  anti-hunting  groups.  The  local 
organization  &x)m  New  York  cited  the 
disapp<rintment  they  have  felt  in  recent 
years  as  the  Service  has  implemented 
and  maintained  a  restrictive  posture 
toward  hunting  regulations.  Further,  this 
organizatitm  also  supported  initiation  of 
the  surveys  in  eastern  Canada  and  the 
northeast  United  States.  The  Central 
Flyway  Technical  Committee 
recommended  that  Service  proposals 
remain  unchanged  after  the  public 
hearing  and  before  publication  of 
proposals.  They  further  recommended 
an  open  process  between  the  Service 
and  consultants  beginning  with  the 
status  meeting.  Shortening  the  early- 
season  process  by  eHminating  one  day 
of  meetings  was  also  recommended. 

Response:  The  Service  intends  that 
adopted  final  rules  be  as  responsive  as 
possible  to  all  concerned  interests; 
therefore,  ail  relevant  commoits 
received  during  the  comment  period  will 
be  considered  in  the  development  of 
final  regulations. 

The  Service  attempts  to  set  annual 
regulations  based  on  the  best  availaUe 
data.  Surveys  initiated  during  1990  in 
portions  of  the  previously  unsurveyed 
areas  should  improve  our  knowlei^ 
about  the  status  and  trends  of  waterfowl 
populations  in  eastern  breeding  areas. 
The  Service  also  recognizes  the  need  ior 
habitat  improvement  and  looks  forward 
to  cooperating  with  with  the  Councils  in 
many  habitat-related  endeavors. 

1.  Shooting  Hours 

Public  Hearing  Comments:  Vernon 
Bevill,  representing  the  Mississippi 
Flyway  Councils,  commended  the 
Service  for  stabbzing  shooting  hours. 

Written  Comments:  All  four  Flyway 
Council,  the  State  ae  Arkansas,  a  local 
organization  from  Massacfansetts,  a 
local  organization  from  New  York,  and 
an  individual  from  California  suq)ported 
the  proposed  shooting  hours  for  docks. 
An  individoal  bom  Nevada  requested 
that  shooting  hours  begin  at  15  minutes 
before  sunrise.  An  individual  from 
Loiiisiana  requested  shooting  hours  of 
sunrise  to  1  pm;  wrtnle  another  from 
Tennessee  reqoested  shooting  hoiBS  of 
sunrise  to  noon.  The  North  American 
Wildlife  Foundation,  the  Fund  for 
Animals,  and  two  individuals  requested 
that  shooting  hoars  begin  at  sunrise. 

Respoase:  ConsisteBt  with  the 
Senrioe's  lang-tetiB  strategy  tor  shooting 


hours,  these  frameworics,  unless 
otherwise  specified,  contain  shooting 
hours  of  one-half  hour  before  sunrise  to 
sunset. 

2.  Frameworks  for  Ducks  in  the 
ContermintHts  United  States— Outside 
Dates,  Season  Length  and  Bag  Limits 

a.  Harvest  Strategy 

Public  Hearing  Comments:  John  M. 
Anders<m.  representing  the  National 
Audubon  Sodety.  urged  the  Service  to 
maintain  nearly  the  same  regulations  as 
those  that  were  in  effect  in  1969, 
because  the  status  of  ducks  is  similar  to 
that  of  last  year.  He  believes  that  the 
harvest  rates  on  mallards  have  been 
reduced  about  as  far  as  possible,  and 
commended  the  States  and  the  Service 
for  their  efforts  to  do  so.  Joseph  Rowan, 
representing  Ducks  Unlimited,  presented 
his  groiqi's  apparisa)  of  the  status  of 
breeding  duck  populatiofis  and 
supported  the  restrictions  on  blue- 
winged  teal  lesser  scaup,  and  pintails. 

Written  Comments:  A  United  States 
Congressman  and  two  individuals  from 
New  Jersey,  one  local  organization  and 
two  individuals  from  New  Yoiic,  and 
two  local  organizations  from 
Massadmsetts.  remarked  that 
regulations  were  overly  restrictive  in  the 
Atlantic  Flyway.  They  believe  the 
derivation  of  Atlantic  Flyway  harvest 
justifies  separating  the  flyway's 
regulations  from  the  conditions  on  the 
prairie  breeding  grounds.  One  individnal 
bum  Cahfomia  supported  the  proposed 
regulations  for  ducks,  but  asked  that  the 
Service  not  restrict  harvest  any  further. 

The  North  American  Wildlife 
Foundation  believes  that  the  State  of 
California  should  not  be  considered 
equally  widi  the  rest  of  the  continent 
and  die  rest  of  the  PaciRc  Flyway  when 
setting  waterfowl  hunting  regulations. 
They  believe  that,  due  to  the  extensive 
waterfowl  management  on  private 
lands,  California  has  separate  and 
distinct  management  needs  which  have 
not  been  adequately  addressed  to  date. 
They  fiirther  request  that  a  management 
plan  be  developed  to  quantify  what 
portion  of  the  ducks  that  migrate 
through  Califomia  are  derived  from  the 
prairie  breeding  grounds  and  to 
determine  the  extent  of  local  mallard 
production.  With  the  exception  of 
Califomia,  they  encourage  the  Service  to 
return  to  restrictive  regulations  as  in 
198a 

Response:  The  Service  ^predates 
support  for  die  conservative 
frameworks.  Population  and  habitat 
conditions  remain  mostly  unchanged 
bom  last  year,  although  recent 
precipitation  in  some  areas  of  Ae 


breeding  grounds  has  reduced  soil 
moisture  deficits  and  increased 
vegetative  cover.  Recovery  will  likely 
take  several  years  of  normal  or  above- 
normal  precipitation.  The  Service 
believes  that  reduced  harvests  are 
prudent  during  this  time  period. 
However,  current  harvest  rates  indicate 
that  additional  restrictions  are  not 
needed  at  this  time.  Tlie  frameworks 
herein  (frameworic  dates,  season  length, 
and  bag  limits)  are  essentially  the  same 
as  those  provided  during  the  past  two 
years. 

In  regard  to  the  Atiantic  Flyway,  the 
Service  notes  that  little  production  data 
are  available  from  outside  the  surveyed 
areas  upon  which  to  base  management 
programs.  Also,  ducks  migrating  to  the 
Atlantic  Flyway  originate  both  from    , 
within  and  outside  the  surveyed  areas. 
Hopefully,  surveys  initiated  during  1990 
in  portions  of  previously  unsurveyed 
areas  will  improve  our  knowledge  of 
waterfowl  populations  in  eastern  North 
America. 

In  regard  to  California,  the  Service  is 
aware  that  some  Califomians  hold  the 
viewpoint  that  their  State  has  separate 
and  distinct  management  needs  and 
requires  separate  treatment  for 
waterfowl  harvest  management, 
particularly  as  it  pertains  to  mallards 
and  pintails.  The  Service,  the  Pacific 
Flyway  Council  the  individual  States 
including  Califomia,  and  the  Canadian 
Wildlife  Service  are  currently  working 
to  improve  the  database  for  the  Pacific 
Flyway.  The  Service  is  hopeful  that  this 
information  will  improve  our  knowledge 
of  harvest  derivatkin  and  distributional 
patterns  of  waterfowl  wintering  and 
breeding  in  California  and  elsewhere  in 
the  West. 


b.  Framework  Dates 

Public  Hearing  Comments:  Vernon 
Bevill,  representing  the  Mississippi 
Flyway  Council,  and  Bill  Montoya, 
representing  the  Central  Flyway 
Council  stated  that  frameworii  dates 
should  not  be  used  as  an  annual 
regulatory  tool  and  asked  the  Service  to 
work  with  the  Flyway  Councils  to 
review  this  matter. 

Written  Comments:  The  Upper  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Coundl  and  the 
Pacific  Flyway  Couicil  recommended 
October  6- through  January  6.  the  Lower 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  October  6  through 
January  13,  the  Atlantic  Flyway  Coundl 
recommended  October  1  through 
January  12,  while  the  Central  Flyway 
Council  recommended  a  floating 
framework  of  the  Satiuxlay  nearest 
October  1  through  the  Sunday  nearest 


January  20;  which  would  be  September 
29  through  January  20  for  the  1990-91 
season.  The  Councils  stated  that 
framework  dates  should  not  be  used  to 
control  harvest  and  that  the  Service  and 
Flyway  Councils  should  investigate  the 
possibility  of  standardizing  framework 
dates  during  the  coming  year.  The 
Atiantic  Flyway  Coundl  stated  that  the 
earlier  opening  framework  date  would 
allow  northem  Atiantic  Flyway  states  to 
open  earlier,  taigeting  ducks  that  are 
produced  in  the  northeast  U.S.  and 
eastern  Canada  and  would  not  impact 
ducks  derived  from  the  prairie  breeding 
grounds.  The  Florida  Game  and  Fresh 
Water  Fish  Commission  endorsed  the 
continuation  of  restrictive  frameworic 
dates.  An  individual  from  Louisiana 
requested  a  closing  date  of  January  13. 
Response:  Framework  dates  for  the 
1990-91  duck  season,  October  6  through 
January  6,  are  essentially  the  same  as  in 
the  1988-69  and  1989-90  seasons.  The 
Service  will  review  the  matter  of 
framework  dates  in  cooperation  with  the 
Flyway  Councils  during  the  coming  year 
and  herein  solicits  from  States  and 
Flyway  Coimcils  technical  information 
that  will  be  useful  in  this  review. 

c.  Season  Length 

Public  Hearing  Comments:  Bob 
Creeden,  representing  several  waterfowl 
organizations  in  the  mid-Atiantic  and 
northeast  portion  of  the  Atiantic 
Flyway,  supported  the  recommendations 
of  the  Service  and  the  Atlantic  Flyway 
Council  for  a  30-day  season,  and  also 
supported  an  additional  5  days  for 
green-winged  teal  only,  to  be  held 
during  late  October  to  mid-November  in 
States  from  Virginia  northward.  Bob 
Jungman,  representing  the  Wetiand 
Habitat  Alliance  of  Texas,  suggested  a 
45-day  season. 

Written  Comments:  The  Atlantic 
Flyway  Council  the  Central  Flyway 
Council  and  the  Upper  and  Lower 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Coimcil 
recommended  no  change  in  season 
length  for  1990-91.  The  Pacific  Flyway 
Council  recommended  an  additional  day 
to  accommodate  split  seasons  that  could 
open  on  Saturdays  and  dose  on 
Sundays.  They  cited  that  this  would 
have  no  biological  impact  but  would 
reduce  hunter  confusion.  The  Califomia 
Waterfowl  Association  supported  the 
Pacific  Flyway  Council 
recommendation.  The  Arkansas  Game 
and  Fish  Commission  requested  that 
states  be  able  to  forfeit  afternoons  in 
exchange  for  additional  mornings  of 
duck  hunting.  Two  local  organizations 
bom  Massachusetts  and  a  local 
organization  bom  New  Yoric  requested 
40-day  seasons;  and  one  local 


organization  and  two  individuals  from 
New  Yoii(  remarked  that  die  cunent  30- 
day  season  is  unfair  because  they 
believe  that  most  birds  in  the  Atiantic 
Flyway  originate  from  eastern  Canada. 
An  individual  fit>m  Louisiana  requested 
a  45-day  season  for  all  flyways,  while 
an  individual  from  Califomia  requested 
that  the  season  length  for  the  north  zone 
of  Missouri  be  increased  from  30  to  37 
days.  The  Florida  Game  and  Fresh 
Water  Fish  Commission,  an  individual 
from  Califomia,  and  an  individual  from 
Wisconsin  siq>ported  the  proposed 
season  lengths. 

In  a  separate  recommendation,  the 
Atlantic  Flyway  Council  recommended 
five  additional  days  for  green-winged 
teal  only,  and  requested  that  the  Service 
cooperate  with  the  Council  in 
developing  more  specific  parameters  for 
the  special  season  by  next  year.  Two 
local  organizations  from  New  York 
supported  the  Atiantic  Flyway  Council 
recommendation;  one  of  these 
organizations  believed  that  if  the  season 
were  held  in  October  it  would  minimize 
the  ejects  on  blue-winged  teal. 

Response:  Since  population  levels 
have  not  improved  for  many  species  of 
ducks  since  last  year,  the  Service 
believes  that  increasing  the  season 
length  is  not  warranted.  Hie  1990  season 
lengths  are  the  same  as  those  in  effect 
during  the  1988  and  1989  seasons. 

In  regard  to  the  Arkansas  proposal 
the  Service  notes  that  half-day  shooting 
is  a  management  technique  used  in 
some  areas  to  hold  birds  to  prolong  and 
increase  harvest  opportunities.  Moming- 
only  hunting  will  not  likely  result  in 
reduced  harvest 

The  proposal  for  5  additional  days  for 
a  special  green-winged  teal  season  did 
not  include  an  adequate  justification. 
The  Service  will  cooperate  with  the 
Atiantic  Flyway  Council  to  develop  a 
more  specific  proposal  in  the  future.  An 
adequate  proposal  must  include  a 
justification  based  on  sound  data, 
recommendations  on  bag  limits, 
framework  dates,  geographical  areas  to 
be  included,  and  an  evaluation  program. 

As  a  general  comment  on  special 
seasons,  the  Service  notes  that  for  most 
species  whose  nugration  and  wintering 
patterns  are  similar  to  other  ducks,  it 
will  be  difficult  to  identify  situations 
where  they  are  sufficiently  isolated  to 
warrant  a  special  season. 

d.  Closed  Season 

Public  Hearing  Comments:  John 
Grandy,  representing  the  Humane 
Society,  and  Wayne  Pacelle, 
representing  the  Fund  for  Animals, 
called  for  a  dosure  of  waterfowl 
hunting.  Jim  Phillips,  a  writer  and  duck 
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banter,  recommended  closing  the  ducic 
season  until  attaining  a  fall  flight  of  100 
million  ducks,  an  objective  level  in  the 
"North  American  Waterfowl 
Management  Plan". 

Written  Comments:  An  individual 
from  Wisconsin  and  an  individual  from 
Texas  preferred  closure  for  the  1990-91 
duck  season:  while  another  individual 
from  Texas  requested  a  closed  season 
only  on  those  ducks  that  are  in  trouble, 
but  increasing  the  limits  on  the  ducks 
that  are  showing  an  increase  in 
numbers.  The  Fund  for  Animals 
requested  a  closive  for  all  duck  seasons; 
but  if  this  was  not  possible,  they 
requested  a  closure  for  pintails,  blue- 
winged  teal,  and  black  ducks.  The  North 
American  Wildlife  Foundation 
requested  a  closed  season  on  pintails  in 
ail  flyways.  except  the  PaciRc  Flyway, 
and  further  requested  a  continental 
closure  on  canvasback. 

Response:  The  Service  considered  the 
option  of  a  nationwide  closure  on  duck 
hunting  in  the  Environmental 
Assessment,  Waterfowl  Hunting 
Begulations  for  1990.  Due  to  any 
compensatory  mortality  that  might  occur 
end  the  extremely  small  proportion  of 
the  total  mortality  that  occurred  from 
hunting  in  1988  and  1989,  and  will  likely 
occur  from  hunting  in  1990.  very  few 
additional  ducks  would  be  added  to  the 
1391  breeding  population  with  a  closed 
season. 

A  closed  season  would  eliminate  most 
of  the  revenue  that  is  currently  received 
from  license  and  stamp  sales,  as  well  as 
eliminate  private-landowner  incentives 
to  maintain  habitat  The  Service  will 
continue  the  restrictive  regulations  of 
recent  years.  As  further  protection,  the 
Service  may  institute  specific  closures  if 
the  need  arises. 

e.  Bag  Limits 

(1)  Conventional  System— Public 
Hearing  Comments:  Bob  Creeden.  - 
representing  several  waterfowl 
organizations  in  the  mid-Atlantic  and 
northeast  portions  of  the  Atlantic 
Flyway,  supported  the  recommendation 
by  the  Service  and  the  Atlantic  Flyway 
Council  for  a  3-duck  daily  bag  limit.  Bill 
Montoya,  representing  the  Central 
Flyway  Council,  asked  the  Service  to 
investigate  the  return  to  the  bag  limit  of 
an  additional  male  mallard  that  was 
removed  in  1987.  Joseph  Rowan, 
representing  Ducks  Unlimited, 
supported  the  restrictions  on  blue- 
wiiaiged  teal,  lesser  scaup,  and  pintails. 

Written  Comments:  The  Atlantic 
Flyway  Council  and  the  Upper  Region 
Regulatiotis  Committee  of  the 
Mississippi  Flyway  Council 
recommended  no  diange  in  bag  limits. 
The  Lower  Region  Regulafions 


Committee  Of  the  Mississippi  Flyway 
Council  recommended  no  change  in 
total  ducks  but  recommended  limiting 
the  bag  to  include  no  more  than  one  hen 
mallai^  or  one  black  duck.  The  Central 
Flyway  Council  recommended  no 
change  in  total  ducks  but  recommended 
lifting  the  2-drake  mallard  restriction  in 
that  flyway  and  allowing  one 
canvasbadc  in  the  bag  limit.  The  Pacific 
Flyway  Council  also  recommended  no 
change  in  total  ducks,  but  requested  an 
additional  pintail  drake  and  an 
additional  canvasback  in  the  bag  limit 
The  California  Department  of  Fish  and 
Game  requested  increasing  the  pintail 
daily  bag  limit  to  two  birds,  only  one  of 
which  may  be  a  female.  The  Florida 
Came  and  Fresh  Water  Fish 
Commission  and  a  local  organization 
from  New  York  supported  the  proposed 
bag  limit.  One  individual  from  New  York 
supported  the  proposed  bag  limits  and 
remarked  that  if  adjustments  were  made 
he  preferred  additional  days  of  hunting 
rather  than  an  additional  bird  in  the  bag 
limit  An  individual  from  California 
recommended  a  5-bird  bag  limit  with  the 
only  restriction  being  a  limit  of  one 
pintail,  while  an  individual  from  Oregon 
recommended  that  two  pintail  drakes  be 
allowed.  An  individual  from  Texas 
requested  a  closed  season  on  only  those 
ducks  that  are  in  trouble,  but  increasing 
the  limits  on  the  ducks  that  are  showing 
an  increase  in  numbers.  An  individual 
from  Wisconsin  recommended  that  the 
bag  limit  be  determined  by  the 
production  anticipated. 

Response:  The  Service  believes  that 
continuing  last  year's  restrictive  bag 
limits  is  appropriate  given  the  current 
status  of  ducks.  It  is  prudent  to  provide 
the  CTurent  level  of  protection  pending 
improvements  in  habitat  conditions  on 
the  breeding  grounds  and  corresponding 
increases  in  population  levels.  In  regard 
to  the  proposal  to  limit  the  bag  of  hen 
mallards  and  black  ducks  to  one  bird  in 
combination,  the  Service  notes  that 
States  have  the  option  to  select 
regulations  that  are  more  restrictive 
than  the  Service  frameworks. 

(2)  Point  System— Public  Hearing 
Comments:  John  M.  Anderson, 
representing  the  National  Audubon 
Society,  asked  for  continued  use  of  the 
point  system  as  an  alternative  option, 
saying  that  it  is  a  viable  harvest- 
management  option  that  encourages 
hunters  to  identify  ducks,  but  he  did 
recognize  that  the  point  system  has  an 
inherent  reordering  problem.  Vernon 
Bevill,  representing  the  Mississippi 
Flyway  Council,  supported  the  point 
system  as  a  viable  bag-Umit  option  and 
recommended,  the  establishment  of  a 
joint  State-Federal  technical  task  focoe 
to  review  past  studies  and  other  ,  -  >  i  ■ . 


pertinent  information.  Bob  Jungman, 
representing  the  Wetland  Habitat 
Alliance  of  Texas,  suggested 
consideration  of  a  point  system  that 
would  allow  up  to  Hve  ducks,  with  point 
values  that  differ  from  those  previously 
recommended. 

Written  Comments:  There  was  no 
specific  recommendation  from  the  Upper 
and  Lowrer  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  although  they  expect  that  the 
Service  will  continue  to  offer  the  same 
point  values  as  were  offered  in  1989-90. 
The  Central  Flyway  Council 
recommended  a  point  system  that  would 
be  more  Uberal  than  the  conventional 
bag  limit  and  more  liberal  than  the  point 
system  of  1989-90.  Their 
recommendation  removed  mergansers 
from  the  point  system;  added  a 
canvasback  as  a  100-point  bird;  changed 
the  male  mallard  from  a  50-point  bird  to 
a  35-point  bird;  and  changed  gadwall, 
northern  shovelers.  and  green-winged 
teal  from  35-point  birds  to  25-point 
birds.  An  individual  from  Wisconsin 
and  another  from  Louisiana 
recommended  discontinuing  the  point 
system  as  an  option. 

Response:  Consistent  with  the 
Ser\'ice's  long-term  strategy  for  the  point 
system,  the  Service  is  offering  the  point 
system  with  point  values  that  are  at 
l)iast  as  restrictive  as  the  conventional 
bag  limit  in  terms  of  total  ducks  and 
species/sex  restrictions.  Regarding 
further  review  of  the  point  system,  the 
review  just  completed  by  the  Service 
included  input  from  States  and  Flyway 
Councils  in  terms  of  technical  data, 
review  of  report  drafts,  etc.  Unless 
substantive  new  information  becomes 
available,  the  Service  considers  the 
ciurent  review  adequate. 

3.  American  Black  Ducks 

Public  Hearing  Comments:  John 
Crandy.  representing  the  Humane 
Society,  suggested  that  the  Service  delay 
black  duck  seasons  for  1-2  weeks  and 
use  a  mid-week  opening  to  give  local 
ducks  more  protection.  Bob  Creeden. 
representing  several  waterfowl 
organizations  in  the  mid-Atlantic  and 
northeast  portions  of  the  Atlantic 
Flyway,  believed  efforts  to  reduce  the 
black  duck  harvest  over  the  last  8  years 
has  saved  thousands  of  birds. 

Written  Comments:  One  local 
organization  from  New  York  requested 
that  the  black  duck  limit  remain  at  one 
bird  per  day  even  though  they  felt  the 
population  was  increaung. 

Response:  Efforts  to  maintain  a 
reduced  level  of  harvest  on  black  ducks 
continue  in  the  Atlantic  and  Mississippi 


Flyways.  The  Service  appreciates  the  ' 
support  for  these  restrictions. 

7.  Extra  Teal  Option 

Written  Comments:  Two  local 
organizations  frtmi  Massachusetts  and 
two  local  organizations  from  New  York 
recommended  reinstatement  of  these 
bonus  bag  limits  and  a  local 
organization  from  New  jersey 
recommended  that  the  bonus  be 
reinitiated  during  the  last  part  of  the 
early  split-season  segment.  These  local 
organizations  believe  that  reinstatement 
is  appropriate  because  green-winged 
teal  are  currently  numerous. 

Response:  Consistent  with  the 
Service's  long-term  strategy  for  bonus 
bag  limits,  the  Service  is  discontinuing 
the  option  for  extra  teal  in  the  bag. 
Bonus  bag  limits  have  the  potential  to 
increase  harvest  of  all  species,  not  just 
the  bonus  species. 

9.  Special  Scaup  Season 

Written  Comments:  A  local 
organization  from  New  York  requested 
reinstatement  of  the  special  season,  two 
local  organizations  fnMn  Massachusetts 
requested  reinstatement  when 
population  levels  warrant  and  an 
individual  from  New  York  requested 
reinstatement  claiming  that  there  was 
no  justification  to  disctmtinue  the 
special  season.  One  individual  from 
Wisconsin  opposed  reinstatement  of  the 
special  season  due  to  the  shortage  of 
scaup. 

Response:  Consistent  with  the 
Service's  long-term  strategy  for  special 
seasons,  the  Service  is  continuing  the 
suspension  of  the  special  scaup  season. 
The  seasons  may  be  reinstated  when  the 
status  of  the  scaup  population  warrants 
additional  harvest  pressure  and  the 
season  can  be  properly  evaluated. 

10.  Extra  Scaup  Option 

Written  Comments:  A  local 
organization  from  New  York  requested 
reinstatement  of  the  bonus  option,  while 
two  local  organizations  frvm 
Massachusetts  requested  reinstatement 
when  population  levels  warrant  One 
individual  from  Wisconsin  opposed 
reinstatement  of  these  special  seasons 
due  to  the  shortage  of  scaup. 

Response:  Consistent  with  the 
Service's  long-term  strategy  for  bonus 
bag  limits,  the  Service  is  discontinuing 
the  option  for  extra  scaup  in  the  bag. 
Bonus  bag  limits  have  the  potential  to 
increase  the  harvest  of  all  species,  not 
just  the  bonus  species. 

11.  Mergansers 

Public  Hearing  Comments:  Jcrfm 
Grandy,  representing  the  Humane 
Society,  expresaed  his  opinion  that 


seasons  on  mergansers  were  "special" 
seasons  and  of  little  purpose  other  than 
for  target  practice,  implying  that  they 
should  be  included  within  the 
conventional  duck  limit. 

Written  Comments:  The  Central 
Flyway  Council  recommended  that  bag 
limits  for  mergansers  be  5,  only  one  of 
which  may  be  a  hooded  merganser.  Two 
local  organizations  fron)  Massachusetts 
requested  that  the  merganser  seasons  be 
concurrent  with  the  107-day  sea  duck 
seasons,  and  asked  for  more  study  on 
the  effects  of  merganser  depredation  on 
commercial  Hsheries  and  spawning 
areas  for  marine  life. 

Response:  The  frameworks  offer 
separate  merganser  limits  in  the  three 
eastern  flyways.  only  in  States  that 
select  the  conventional  bag-limit  option. 
The  Service  does  not  believe  that 
Flywaywide  increases  in  merganser 
limits  or  season  length  are  effective 
ways  to  address  the  localized 
depredation  on  fisheries.  Concerning 
comments  that  mergansers  should  be 
included  in  the  regular  duck  bag  limit, 
the  Service  has  no  information  to 
suggest  that  the  status  of  merganser 
populations  warrants  additional  harvest 
restrictions  at  this  time. 

12.  Canvasback  and  Redhead  Ducks 

Written  Comments:  The  Central 
Fl}rway  Council  recommended  allowing 
a  canvasback  in  both  conventional  and 
point-system  bag  limits.  The  Pacific 
Flyway  Council  recommended 
increasing  the  bag  limit  from  one  to 
two  canvasbacks  for  the  Pacific  Flyway, 
retiuning  to  the  aggregate  bag  limit  of 
canvasbacks  and  redheads  prior  to  the 
ckjsed  season  in  1988.  The  Pacific 
Flyway  Council  further  reconunended 
no  restrictions  within  the  bag  limit  for 
Alaska,  as  was  the  case  prior  to  the 
closed  season  in  1088.  The  Council  cited 
the  high  population  level  for  the  western 
population  of  canvasbacks.  A  local 
organization  from  New  Yoric  requested  a 
1-bird  limit  on  canvasbacks  to  begin  the 
opening  of  the  second  segment  of  the 
spUt  season  along  the  Hudson  River 
Valley.  The  North  American  Wildlife 
Foundation  requested  a  continental 
closure  on  canvasback.  One  individual 
from  Wisconsin  recommended  that  the 
canvasback  season  be  closed  across  the 
United  States. 

Response:  Following  harvest 
guidelines  in  the  "1983  Environmental 
Assessment  on  Canvasback  Hunting", 
canvasbadis  are  managed  as  western 
and  eastern  populations.  Thresholds 
below  which  closed  seasons  would  be 
considered  are  3-year  average  breeding 
populations  indices  (BPI)  of  1404XX)  and 
360.000.  respectively.  The  season  has 
been  closed  since  1986  in  the  Atlantic. 


Mississippi,  and  Central  F)yways 
(Eastern  Population).  In  the  Pacific 
Flyway  and  Alaska  (Western 
Population),  the  seascm  was  closed  in 
1988,  but  was  reopened  in  1989  because 
spring  counts  for  the  western  population 
increased  the  3-year  average  index 
above  the  threshold  level.  The  average 
BPI  for  the  western  population  increased 
again  in  1990;  therefore,  the  Service  is 
continuing  the  season  on  canvasbacks 
in  the  Pacific  Flyway.  with  daily  bag 
limits  of  two  canvasbacks  or  redheads, 
either  singly  or  in  the  aggregate,  as  they 
were  diuing  1975-87.  However,  the  daily 
bag  limit  of  canvasbacks  for  Alaska 
may  include  only  two  per  day. 

13.  Duck  Zones 

Public  Hearing  Comments:  Bob 
lungman,  representing  the  Wetland 
Habitat  AIHance  of  Texas,  suggested 
bbolishing  the  moratorium  on  zones  and 
splits.  Bob  Creeden.  representing  several 
waterfowl  organizations  in  the  mid- 
Atlemtic  and  northeast  portions  of  the 
Atlantic  Flyway,  supported  the  Service's 
proposed  strategy  on  zones  and  splits, 
including  the  "Grandfather  Clause."  Mr. 
Creeden  also  asked  the  Service  to 
consider  a  system  that  would  allow 
additional  hunting  days  to  account  for 
the  prohibition  on  Sunday  hunting  in 
several  States. 

Written  Comments:  The  Pacific 
Flyway  Council  recommended  a  zone 
boundary  change  for  the  Northeast  Zone 
of  California  and  the  creation  of  a  new 
zone  in  Idaho.  The  Idaho  Fish  and  Game 
Department  also  supported  the  creation 
of  the  new  zone  in  Idaho.  The  California 
Waterfowl  Association  supported  the 
Pacific  Flyway  Council  recommendation 
to  modify  the  boundaries  of  the 
northeast  zone  in  California.  Two  local 
organizations  bom  Massachusetts,  one' 
local  organization  and  four  individuals 
from  New  Jersey,  and  one  local 
organization  and  two  individuals  from 
New  York  supported  the  proposal  to 
maintain  zoning  as  an  opti(m.  They  cite 
different  migratory  patterns,  varied 
ecological  conditions,  and  different 
weather  patterns  within  States.  They 
further  state  that  hunters  have 
developed  traditions  associated  with 
different  zones  and  believe  these  are 
effective  management  tools.  The  Oregon 
Waterfowl  and  Wetlands  Association 
and  an  individual  from  Oregon 
recommended  north  and  south  zones  for 
that  State.  The  Wisconsin  Department 
of  Natural  Resouroes  asked  that  if  a 
zone  boundary  change  is  permitted  in 
CaUfomia,  would  the  Service  allow 
boundary  changes  in  other  States  in 
other  flyways. 
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The  Delaware  Department  of  Natural 
Resources  recommended  continuing  the 
option  of  3-way  splits  for  those  States 
that  are  currently  either  zoning  or 
splitting  their  dudi  season  into  three 
segments.  Two  local  organizaticHis  from 
Massachusetts,  one  local  organization 
and  two  individuals  from  New  Jersey, 
and  one  local  organization  and  an 
individual  from  New  York,  support  the 
proposal  to  continue  split  seasons.  An 
individual  from  Nevada  recommended 
limiting  hunting  to  Saturdays,  Sundays, 
Wednesdays,  and  Holidays:  while  a 
United  Sates  Senator  from  Maryland, 
two  local  organizations  from 
Massachusetts,  and  one  lobal 
organization  from  New  Yon 
recommended  allowing  compensatory 
days  for  States  that  do  not  allow  hunting 
on  Simdays.  One  individual  from 
Wisconsin  opposed  the  proposal  to 
allow  split  seasons. 

Response:  Consistent  with  the 
Service's  long-term  strategy  for  zones 
and  spUts,  the  Service  is  continuing  the 
moratorium  in  1990,  but  will  hold  the 
first  "open  season"  for  changes  in  1991. 
The  guidelines  for  zoning  and  splitting 
are  included  earlier  in  this  document 
under  the  section  Special  Assessments. 
These  guidelines  include  a  "Grandfather 
Clause". 

On  several  occasions  the  Service  has 
addressed  the  issue  of  make-up  days  for 
local  bans  on  Sunday  himting.  Rest  days 
that  result  because  of  no  Sunday 
hunting  do  not  necessarily  result  in 
reduced  harvest  of  waterfowl.  In  fact, 
rest  days  are  a  well  recognized  harvest 
management  technique  and  many 
private  and  public  himting  areas 
institute  rest  days  to  hold  birds  and 
prolong  and  increase  their  harvest 
opportiuiities.  Under  these 
circumstances,  it  does  not  appear  that 
States  banning  Sunday  hunting  are  at  a 
disadvantage  in  terms  of  waterfowl 
harvest  The  loss  of  hunting  days  due  to 
State  restrictions  is  a  matter  for 
resolution  within  the  respective  States, 
llie  Service  does  not  offer 
compensatory  days. 

14.  Frameworks  for  Geese  and  Brant  in 
the  Conterminous  United  Stat^ — 
Outside  Dates,  Season  Length  and  Bag 
Limits 

a.  General 

Public  Hearing  Comments:  John  M. 
Anderson,  representing  the  National 
Audubon  Society,  said  that  goose 
hunting  regulations  were  generally 
appropriate,  but  that  some  fine-tuning 
may  be  necessary.  Bill  Montoya, 
representing  the  Central  Flyway 
Council,  expressed  appreciation  for 
Service  consideration  givsi^  to  changes 


in  frameworks  for  goose  seasons  and 
limits. 

Written  Comments:  An  individual 
from  Louisiana  requested  a  60-day 
season  for  all  flyways,  with  bag  l^its  to 
include  five  li^t  geese,  two  whitefronts, 
and  two  Canada  geese. 

Response:  The  Service  appreciates  the 
general  support  for  the  goose  hunting 
regulations.  The  Service  believes  it  is 
appn^riate  to  manage  geese  by 
individual  populations  where  this  is 
possible. 

b.  Atlantic  Flyway 

(1)  Canada  Geese— Written 
Comments:  The  Atlantic  Flyway  Council 
recommended  extendiiig  the  closing 
framework  date  in  the  Central  Zone  of 
Massachusetts  from  January  20  to 
January  31. 

Response:  The  1990-fll  frameworks 
provide  for  the  extended  closing 
framework  date  of  January  31  in  the 
Central  Zone  of  Massachusetts. 

Written  Comments:  The  Atlantic 
Flyway  Council  reconunended 
increasing  the  quota  for  the  Georgia 
special  season  from  1,150  to  2,280 
Canada  geese  and  allowing  the  8-day 
season  to  be  split  into  two  equal 
segments. 

Response:  The  1990-91  framewori(S 
provide  for  the  increase  in  the  quota  and 
the  ability  to  split  the  season  into  two 
equal  segments. 

Written  Comments:  The  Atlantic 
Flyway  Council  recommended  that  the 
frameworks  for  the  4  counties  in 
northwest  Pennsylvania  remain  at  70 
days  with  a  bag  limit  of  2  Canada  geese. 
The  Pennsylvania  Game  Commission 
remarked  that  the  Service's  proposal  to 
decrease  the  bag  limit  fiom  two  to  one 
Canada  goose  in  Erie.  Mercer,  Crawford, 
and  Butler  Coimties  was  difficult  to 
accept  and  explain,  and  requested  as  an 
alternative  that  the  Service  grant  the 
option  of  2  geese  per  day  for  50  days  in 
the  4  counties;  but  that  the  Pymatuning 
Waterfowl  Management  Area  remain  at 
70  days  with  bag  limits  of  1  goose  per 
day.  Two  individuals  from  Pennsylvania 
opposed  the  Service's  proposal  to 
restrict  the  bag  limit  and  instead 
requested  an  increase  in  the  bag  limit  to 
three  Canadageese. 

Response:  l^e  Service  believes  that  it 
is  necessary  to  reduce  the  harvest  of 
Tennessee  Valley  Population  Canada 
geese  (TVP),  in  l^t  of  the  reduced 
breeding  population  and  lower  than 
expected  productivity  during  1990.  As  a 
result,  bag  limits  or  season  lengths  have 
been  reduced  in  areas  receiving  TVP 
geese  in  both  the  Atlantic  and 
Mississippi  Flyways.  Observations  of 
neck  collared  geese  and  band  recovoy 
data  suggest  that  northwestern  ■ 


Pennsylvania,  particularly  the 
Pymatuning  area,  is  a  major  harvest 
area  for  TW  geese.  In  Erie,  Mercer, 
Crawford,  and  Butler  Counties,  the 
season  length  is  being  reduced  from  70 
to  50  days,  except  that  in  the 
Pymatuning  area  the  bag  limit  will  be 
reduced  from  two  to  one  bird  daily, 
while  the  season  length  will  remain  at 
70  days. 

Note:  Separate  frameworks  for  the 
Pymatuning  area  and  the  remainder  of  the 
four  counties  are  a  temporary  solution  for 
1990.  The  States  and  the  Service  will  provide 
a  review  of  data  regarding  population 
segments  prior  to  setting  regulations  for  the 
1991-92  season  in  order  to  delineate  areas 
and  times  in  which  TVP  geese  are  present. 
The  Service  encourages  both  the  Atlantic  and 
Mississippi  Flyway  Councils  to  complete  and 
implement  a  TVP  management  plan,  now  in 
preparation,  which  can  be  used  to  guide 
future  harvest  management  strategies. 

Written  Comments:  A  local 
organization  from  New  York  requested  a 
bag  limit  of  four  Canada  geese  for  120 
days. 

Response:  The  Service  believes  a  4- 
bird  daily  bag  limit  on  Adantic 
population  of  Canada  geese  for  120  days 
is  too  liberal  and  not  consistent  with 
harvest  guidelines  outlined  in  a 
management  plan  endorsed  by  the 
Atlantic  Flyway  Coimcil.  In  addition,  the 
Migratory  Bird  Treaty  limits  the  number 
of  days  that  any  species  or  group  of 
species  may  be  himted  in  any 
geographical  area  to  107  days. 

(2)  White  Geese 

Written  Comments:  The  Atlantic 
Flyway  Council  recommended 
extending  the  white-goose  closing 
framework  from  January  31  to  February 
10  and  increasing  the  season  length  from 
90  to  107  days. 

Response:  The  1990-91  frameworks 
provide  for  the  increase  in  season  length 
to  107  days  and  the  extended  closing 
framework  date  of  February  10. 

Written  Comments:  A  local 
organization  from  New  York  remarked 
that  the  white  goose  limits  are  sufficient. 

Response:  The  Service  appreciates  the 
support  for  the  white  goose  frameworks.- 

(3)Bront 

Written  Comments:  The  Atlantic 
Flyway  Council  recommended 
extending  the  closing  framework  date 
for  brant  from  January  20  to  January  31 
and  inoeasing  the  bag  limit  from  2  to  4 
brant 

Response:  The  Service  believes  that 
post-season  population  indices  for 
Adantic  brant  are  only  slighdy  higher 
than  objective  levels  and  that  an 
increase  in  daily  bag  limits  and  an 


extension  in  the  closing  date 
frameworks  are  not  warranted  at  this 
time.  Presendy,  harvest  rates  exceed  20 
percent  which  approximates  estimated 
annual  productivity  rates.  Ntmibers  of 
Adantic  brant  remain  relatively  low 
compared  to  other  species  of  hunted 
waterfowl  and  in  the  past  have 
fluctuated  widely  due  to  low 
productivity  and  habitat  constraints. 

Written  Comments:  A  local 
organization  from  New  York  remarked 
that  the  brant  limits  are  sufficient. 

Response:  The  Service  appreciates  the 
support  for  the  brant  frameworks. 

c.  Mississippi  Flyway 

(1)  Canada  Geese — Public  Hearing 
Comments:  John  M.  Anderson, 
representing  the  National  Audubon 
Society,  endorsed  the  special  9-day 
season  on  Tall  Grass  Prairie  Canada 
geese  in  Louisiana. 

Written  Comments:  The  Lower  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Coimcil 
recommended  a  9-day  special  Canada 
goose  season  for  Louisiana,  which  was 
also  supported  by  the  Arkansas  Game 
and  Fish  Commission. 

Response:  The  1990-01  frameworks 
provide  for  an  experimental  9-day 
Canada  goose  season  in  a  portion  of 
Louisiana. 

Public  Hearing  Comments:  Larry 
Marcum,  representing  the  Tennessee 
Wildlife  Resources  Agency,  commented 
about  proposed  restrictions  on  the 
harvest  of  Tennessee  Valley  Population 
(TVP)  Canada  geese  this  year.  He  stated 
that  information  indicating  a  need  for 
restriction  became  available  oidy 
recently,  and  that  Tennessee  felt  the 
proposal  to  limit  the  Canada  goose  bag 
to  one  bird  was  too  restrictive.  He  said 
that  the  State's  firat  recommendation 
was  for  no  change  in  regulations  from 
last  year,  but  if  a  change  was  required, 
they  recommended  an  option  of  either 
60  days  with  2  geese  daily  or  70  days 
with  1  goose  daily.  Vernon  Bevill, 
representing  the  Mississippi  Fljrway 
Council,  recommended  that  the  Service 
work  more  closely  with  the  Canadian 
Wildlife  Service  and  the  Province  of 
Ontario  to  achieve  greater  consistency 
in  harvest  management  actions  for  the 
Tennessee  Valley  Population  of  Canada 
geese  throughout  its  range. 

Written  Comments:  The  Upper  and 
Lower  Region  Regulations  Committees 
of  the  Mississippi  Flyway  Council 
recommended  several  liberalizations  for 
the  Mississippi  Valley  and  Eastern 
Prairie  Populations  and  several 
restrictions  for  the  Tennessee  Valley 
Population. 

Response:  Based  on  a  combination  of 
substantial  increases  in  Canada  goose 


harvests  throughout  the  Mississippi 
Flyway  in  1989  and  information  fiom  the 
Tennessee  Valley  Population  (TVP) 
breeding  grounds  indicating  low 
production  in  1990,  the  Upper  and  Lower 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  harvest  restrictions  in 
most  but  not  all,  TVP  harvest  areas  in 
the  flyway.  The  Service  agrees  with  the 
recommended  changes  except  that  the 
restrictions  recommended  for  the  TVP 
do  not  include  all  TVP  harvest  areas. 
The  Service  feels  that  if  restrictions  are 
warranted,  they  shotdd  apply  throughout 
the  TVP  range.  Accordingly,  the 
frameworks  herein  include  reductions  in 
season  length  from  70  to  50  days  in 
Alabama  and  the  principal  TVP  harvest 
area  in  Tennessee. 

Regarding  the  request  from  Tennessee 
subsequent  to  the  public  hearing 
indicating  a  preference  for  season-length 
rather  than  bag-limit  restriction,  the 
Service  feels  that  a  restrfction  of  only  10 
days  in  season  length  is  not  consistent 
with  the  restrictions  recommended  by 
the  Council  for  other  TVP  harvest  areas. 

Written  Comments:  The  Arkansas 
Game  and  Fish  Commission  requested  a 
boundary  change  for  the  special  Canada 
goose  area. 

Response:  The  Federal  frameworks  in 
past  years  have  not  restricted  the  area 
where  Canada  geese  may  be  hunted  in 
Arkansas.  The  State  has  identified  and 
modified  the  hunting  areas  as  they 
deemed  appropriate  for  their  Canada 
goose  management  objectives.  However, 
the  Service  appreciates  notification  of 
the  area  change  for  1990-^. 

Written  Comments:  An  individual 
from  California  recommended 
increasing  the  quota  for  the  Swan  Lake 
Zone  of  Missoiui. 

Response:  The  frameworks  herein 
include  an  increase  in  season  length 
from  40  to  50  days  in  the  Swan  Lake 
Zone,  based  on  improvement  in  the 
status  of  the  Eastern  Prairie  Population 
(EPP)  of  Canada  geese,  a  portion  of 
which  winters  in  the  Swan  Lake  Zone. 
However,  because  of  recent  changes  in 
the  distribution  of  EPP  Canada  geese, 
the  Service  agrees  with  the 
recommendation  of  the  Mississippi 
Flyway  Coimcil's  Upper  Region 
Regulations  Committee  to  retain  the 
same  quota  as  in  1989. 

Written  Comments:  A  local 
organization  from  Minnesota  requested 
an  increased  quota  in  the  Lac  qtii  Parle 
goose  zone. 

Response:  The  Service  feels  that  the 
quota  proposed  for  the  Lac  qui  Parle 
goose  zone,  which  was  based  on 
recommendations  from  the  Upper 
Region  Regidations  Committee  of  the 
Mississippi  Flyway  Coimcil,  is     . 


consistent  «vith  the  status  of  and 
management  objectives  for  the  Eastern 
Prairie  Population  of  Canada  geese. 

(2)  Light  Geese 

Written  Comments:  The  Lower  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  extending  the  framework 
closing  date  for  light  geese  from  January 
20  to  February  14. 

Response:  The  1990-91  frameworics 
provide  for  the  extended  closing 
framework  date  of  February  14. 

d.  Central  Flyway 

(1)  Dark  Geese — Public  Hearing 
Comment.  Bob  Jungman,  representing 
the  WeUand  Habitat  Alliance  of  Texas, 
recommended  100  days  with  a  bag  of  7 
light  geese,  2  white-fronted  geese,  and  1 
Canada  goose. 

Written  Comments:  The  Central 
Flyway  Council  recommended 
extending  the  frameworic  closing  date  to 
January  31  for  western-tier  daric  geese. 
The  Council  also  recommended 
increasing  the  season  length  for 
western-tier  dark  geese  from  95  to  107 
days,  increasing  the  bag  limit  by  1,  and 
discontinuing  the  aggregate  light/dark 
goose  bag  limit  in  Colorado,  Wyoming, 
and  west  of  U.S.  81  in  Texas.  As  an 
alternative,  the  Council  reconunended 
increasing  the  season  length  to  100  days 
and  increasing  the  bag  limit  by  1,  while 
retaining  the  aggregate  light/dark  goose 
bag  limit  in  the  3  States. 

Response:  The  1990-91  frameworks 
provide  for  increasing  the  season  length 
to  100  days  and  increasing  the  bag  limit 
by  1,  while  retaining  the  aggregate  light/ 
dark  goose  bag  limit  in  the  3  States.  The 
Service  is  not  extending  the  frameworic 
closing  date  at  this  time. 

In  recent  years,  the  winter  counts  of 
Short  Grass  Prairie  Population  of 
Canada  geese,  primarily  in  western-tier 
States,  have  been  increasing.  However, 
there  is  evidence  to  suggest  that  this 
increase  may  in  part  be  a  result  of 
distributional  changes  of  Canada  geese 
from  eastern-tier  States  (i.e.,  Tall  Grass 
Prairie  Population  of  Canada  geese). 
Until  the  status  of  both  populations  is 
better  determined,  the  Service  remains 
concerned  about  additional 
liberalizations  beyond  those  made  at 
this  time. 

(2)  Light  Geese — Written  comments: 
'  The  Central  Flyway  Council 

recommended  extending  the  western- 
tier  light  goose  framework  closing  date 
fiom  a  floating  date  of  the  Sunday 
nearest  February  IS  to  a  fixed  date  of 
February  28. 

Response:  The  Service  believes  that 
initiating  harvest  opportunities  on 
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northward  nigratiBg  geese  is 
inappropriate  and  dioefore  is  hesitant 
to  extoid  frameworks  into  the  latter  part 
of  February. 

Public  Hearing  Comments:  Bob 
Jonpnan.  reptesenting  the  Wetland 
Habitat  Alliance  of  Texas, 
recommended  100  days  with  a  bag  of  7 
light  geese,  2  white-fronted  geese,  and  1 
Canada  goose. 

Written  Comments:  The  Central 
Flyway  Council  also  recommended 
increasing  the  season  length  for 
westem-ber  h^t  geese  fimn  96  days  to 
107  days,  increasing  the  bag  limit  to  5  (ot 
all  areas,  and  discontinuing  the 
aggregate  Kght/darii  goose  bag  limit  in  3 
States.  As  an  altematiTe,  diey 
recommended  increasing  the  season 
lengdi  to  100  days  and  increasing  the 
bag  Mmit  to  5  for  all  areas,  but  retaining 
the  aggregate  light/dark  goose  beg  limit 
in  3  States. 

Response:  the  1900-91  frameworks 
provide  for  increasing  die  season  length 
to  100  days  and  increasing  the  bag  limit 
to  5  for  aU  areas,  but  retaining  the 
aggregate  li^t/daric  goose  bag  limit  in  3 
States. 

Written  Qmunents:  The  Central 
Flyway  Council  recommended  that 
States  in  the  eestnn  tier  be  giren  die 
option  of  either  a  lOO-day  season  with  a 
5-li^t-gooee  daily  bag  limit  or  a  86-day 
season  widi  a  7-lij^t-goose  daily  bag 
limit. 

Response:  The  1990-01  frameworks 
provide  for  this  option  in  the  eastern  tier 
of  the  Central  Flyway. 

e.  Pacific  Flyway 

(1)  Dark  Geese — Service  Comment 
The  Service  continues  to  suppmt  the 
special  seasons  on  Canada  geese  in 
western  Oregon  and  southwestern 
Washington  in  an  effort  to  redirect 
harvest  away  frtHn  those  populations  in 
shOTt  supply  and  toward  diose  diat  are 
abundant  Howevor,  limited  evidence 
suggests  that  die  reported  take  of  dusky 
Canada  geese,  for  which  there  is  a 
quota,  and  cackling  Canada  geese,  for 
which  there  is  no  open  season,  is  less 
than  actually  occurring.  The  Service, 
herein,  requires  Washington  and  Oregon 
to  coodnct  Service-approved 
investigations  that  wiU  provide 
quantitative  assessments  as  to  die 
degree  of  compliance  with  regulations 
pertaining  to  the  taking  and  reporting  of 
Canada  geese  in  these  qiedal  hunts. 

Written  Comments:  The  Pacific 
Flyway  Council  recommended 
increasing  the  season  length  for  die 
Rocky  Moontain  Populatiaa  of  Canada 
geese  from  88  to  93  days,  while  retaining 
the  Q3-day  season  fior  die  tacific 
Populatkn  of  Canada  geese. 


Aesponsc'The  1990-91  frameworks 
provide  tar  season  lengths  of  93  days  for 
both  die  Rocky  Mountain  I^Dpulation 
and  the  Pacific  Papulation  of  Canada 

Written  Comments:  The  Pacific 
Flyway  Council  and  the  California  Fish 
and  Game  Department  recommended 
modifying  the  boundaries  of  the  goose 
closure  zones  in  California  to 
accommodate  a  limited  season  on 
western  Canada  geese  in  die  southeast 
portion  of  the  Sacramento  Valley  Area 
and  a  realignment  of  the  boundaries  in 
the  San  Joaquin  Valley  Area. 

Response:  The  1990-91  frameworks 
provide  for  such  modification  of  the 
goose  dosure  zones  in  California. 

Written  Comments:  The  Pacific 
Flyway  Council  recommended  a  zone 
boundary  change  for  the  Northeast  Zone 
of  California. 

Response:  The  Service  denied  this 
change  for  1990  because  this  zone  is 
used  in  duck  harvest  management  The 
long-turn  strategy  for  duck  zones 
includes  a  moratorium  on.  changing  zone 
boundaries  during  1990-01.  There  will  be 
an  "open  season"  for  changes  in  1991-02 
and  the  Service  will  entertain  requests 
for  minor  boundary  changes  at  that  time. 

15.  TandraSwana 

Public  Hearing  Commentx  John  M. 
Anderson,  representing  the  National 
Audubon  Society,  noted  that  tundra 
swan  populations  are  nearing  carrying 
capacity  levels  on  breeding  areas  and 
current  harvest  levels  appear 
appropriate.  Wayne  Pacelle, 
representing  the  Fund  for  Animals, 
commented  that  swan  seasons  catered 
only  to  a  small  special-interest  group. 

Written  Comments:  An  individual 
from  Alaska  and  another  from  Ontario, 
Canada,  supported  the  swan  seasons, 
but  recommended  increased  fees  for 
permits  and  using  the  coUected  funds  for 
increased  research  and  habitat  efforts. 
They  further  recommend  that  tissue 
samples  be  collected  by  permittees  from 
each  swan  harvested  for  analysis  of 
diet  disease,  parasites,  physical 
condition,  and  contaminants.  One 
individual  from  Pennsylvania  opposed 
swan  hunting  in  that  State. 

Response:  Tundra  swan  populations 
currendy  exceed  objective  levels. 
Management  plans  for  both  the  eastern 
and  western  populations,  including 
harvest  strateg^  have  been  developed 
to  give  adequate  protection  to  the 
species.  The  Service  notes  the  concern 
by  some  posons  regarding  tundra  swan 
hunting  bat  finds  no  biok^ical  reason  to 
prohibit  swan  hunting.  Hierefore,  the 
Service  is  txailiuuing  tundra  swan  hunts 
bi  certain  identified  states.  The  Service 


does  not  offer  a  swan  season  in 
Pennsylvania. 

bi  regard  to  increased  researdi,  die 
Service  supports  research  to  improve 
existing  databases  and  to  find  answers 
to  important  questions  whidi  are 
essential  for  improving  our  management 
capabilities  and  maintaining  desirable 
population  leveb. 

17.  Coots 

Public  Hearing  Comments:  John 
Grandy,  representing  the  Humane 
Sodety,  expressed  his  oprinion  that 
seasons  on  coots  were  "spedaT* 
seasons  and  of  littie  purpose  other  than 
for  target  practice. 

Written  Comments:'the  Pacific 
Flyway  Coundl  recommended  that  the 
frameworks  be  modified  to  aBow 
hunting  of  coots,  moorhens,  and 
gallinules  during  the  splits  between 
duck  seasons.  Currendy  the  coot 
moorhen,  and  gallinule  season  must  be 
concurrent  with  the  duck  season.  An 
individual  frcMn  Louisiana  requested  that 
the  coot  bag  lioiiits  be  reduced  to  eight 
birds  per  day. 

Response:  The  fiameworks  for  1960- 
91  cdlow  the  hunting  of  coots,  moorhens, 
and  gallinules  between  the  first  opening 
date  of  the  duck  season  and  the  last 
dosing  date  of  the  duck  season,  but  the 
season  length  may  not  exceed  93  days. 

18.  Common  Moorhens  and  Purple 
Gallinules 

Written  Comments:  The  Pacific 
Flyway  Coundl  recommended  that  the 
frameworks  be  modified  to  allow 
hunting  of  coots,  moorhens,  and 
gallinules  during  the  splits  between 
duck  seasons.  Currently  the  coot 
moorhen,  and  gallinule  season  m\a\  be 
concurrent  with  the  duck  season. 

Response:  The  frameworks  las  1990- 
91  allow  the  hunting  of  coots,  moorhens, 
and  gallinules  between  the  first  opening 
date  of  the  duck  season  and  the  last 
closing  date  of  the  duck  season,  but  the 
season  length  may  not  exceed  93  days. 

30.  Other 

Cormorants 

Written  Comments:  Two  local 
organizati(ms  from  Massadiusetts 
reciHnmended  initiating  hunting  seasons 
for  cormorants  to  control  depredation  on 
fishery  stocks. 

Response:  The  cormorant  is  included 
among  those  birds  covered  under  the 
provisions  of  the  Migratory  Bird  T^aty 
and  is  not  designated  as  a  game  bird. 
Therefore,  hunting  seasons  may  not  be 
establiriied  for  this  spedes.  Provisions 
do  exist  however,  for  the  control  of 
depredatiiig  migratory  birds.  The 
provisions  and  requirements  for  sudi 


control  are  coqtained  in  the  Code  of 
Federal  Regulations  Part  21,  Subpart  D. 

Nontoxic  Shot  Reguladons 

In  die  August  16.  lOOa  Federal 
Register  (55  FR  33626),  die  Service 
published  a  final  rule  describing  zones 
in  which  lead  shot  is  prohibited  for 
hunting  waterfowl,  coots  and  certain 
other  species  in  the  1990-91  season. 
Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting. 

NEPA  ConsidaradoD 

NEPA  considerations  are  covered  by 
the  programmatic  document  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  80- 
14)",  filed  widi  EPA  on  June  9, 1968. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988  (53 
FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1^  (53  FR  31341).  However,  diis 
programmatic  document  does  not 
prescribe  year-specific  regulations; 
those  are  developed  annually.  The 
annual  regulations  and  options  were 
considered  in  the  Environmental 
Assessment  Waterfowl  Hunting 
Regulations  for  1990.  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  aooresses. 

Endangered  Spedes  Ad  Consideration 

On  July  12, 1990,  the  Division  of 
Habitat  Conservation  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats.  On  July  23, 1990,  die  Office  of 
Migratoiy  Bird  Management  requested 
reinitiation  to  further  consider  the 
effects  of  the  increasing  population  of 
Aleutian  Canada  geese  and  the  variable 
nature  of  incidental  take  of  this  species. 
On  August  2, 1990,  the  Division  of 
Habitat  Conservation  issued  another 
biological  opinion  that  addressed  this 
issue.  Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats.  The  Service's  biological 
opinions  resulting  from  its  consultation 
under  section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Habitat 
Conservation  and  the  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  WUdlife  Service,  room  634. 


Arlingtop  Square.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

Regulatory  Flexibility  Ad,  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Ad 

In  the  Federal  Register  dated  March 
14, 1990  (55  FR  9618),  die  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
revising  the  Final  Regulatory  Impact 
Analysis.  In  the  August  14, 1990,  Federal 
Register  (55  FR  33264),  die  Service 
published  a  summary  of  the  latter.  These 
regulations  have  been  determined  to  be 
major  under  Executive  Order  12291  and 
they  have  a  significant  economic  impact 
on  substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Room  634- 
Arlington  Square,  Department  of  the  * 
Interior,  Washington,  DC  20240.  These 
proposed  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  14, 
1990  (55  FR  33264). 

Authorsh^ 

The  primary  author  of  this  proposed 
rule  is  Robert  J.  Blohm,  Office  of 
Migratory  Bird  Management  working 
under  the  direction  of  Thomas  J.  Dwyer. 
Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  late-season 
rulemaking  was  published  on  August  17, 
1990,  the  Service  established  what  it 
believed  was  the  longest  period  possible 
for  public  comment.  In  doing  this,  the 
Service  recognized  that  at  the  close  of 
the  comment  period  time  would  be  of 
the  essence.  That  is,  if  there  was  a  delay 
in  the  effective  date  of  these  regulations' 
after  this  final  rulemaking,  the  Service  is 
of  the  opinion  that  the  States  woidd 
have  insufficient  time  to  select  season 


dates  and  limits;  to  communicate  those 
selections  to  the  Service;  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  that 
implement  their  decisions. 

Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3, 1918,  as  amended  (40  Stat 
755;  16  U.S.C.  701-711),  prescribes  final 
fi^mewoiks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
firom  which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
the  season  and  option  selections  from 
State  officials,  the  Service  will  publish 
in  the  Federal  Register  a  final 
ralemaking  amending  SO  CFR  part  20  to 
reflect  seasons,  limits,  and  shooting 
hours  for  the  conterminous  United 
States  for  the  1990-91  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  of  50  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1990-91  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  701-711),  and  die 
Fish  and  Wildlife  Improvement  Act  of 
1978  (92  Stat.  3112;  16  U.S.C.  712). 

Dated:  September  10. 1990. 
|ay  LG«rat 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

Final  Regulations  Frameworks  for  1900- 
91  Late  Hunting  Seasons  on  Certain 
Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act,  the  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots. 
Frameworks  are  summarized  below. 

General 

Zoning:  Seasons  in  existing  zones  may 
be  selected  independentiy  of  other 
zones  and  the  remainder  of  the  State. 
Zones  are  described  for  ducks  and  coots 
and  for  geese  and  brant  in  a  later 
portion  of  this  document 
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^tlH  Season:  Unlets  otherwise 
specified.  States  in  all  Oyways  may  Sf^ 
their  season  for  docks,  geese,  or  brant 
into  two  segments.  States  in  the  Atlantic 
and  Central  Flyways  may.  in  lieu  of 
zoning,  split  the  seasfHis  into  three 
segments!  States  in  the  Atlantic.  CentraL 
and  Pacific  Flyways.  and  identified 
State*  in  the  Mississippi  Flyway,  may 
split  seasons  into  2  segments  in 
conjunction  with  zoning.  Exceptions  are 
noted  in  appropriate  sections. 

Shooting  aad  Hawking  Hours:  Unless 
otherwise  qiecified,  from  one-half  hour 
before  sunrise  to  sunset  daily,  for  all 
species  and  seasons,  including  falconry 
seasons. 

Deferred  Season  Selections:  States 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  r*^™™*^  moorhens  and 
pur]^  gallinules,  and  sea  duck  seasons 
in  July  should  do  so  at  the  time  they 
make  their  waterfowl  selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  Ikait 
options,  and  other  special  provisions  are 
hsted  below  by  flyway. 

AtlaallB  Flyway 

The  Atlantic  Flyway  includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland.  Massadrasett*.  New 
Hampshire,  New  Jersey,  New  York, 
Ncrdi  Carolina,  Pennsyhrania,  Rhode 
Island,  South  Carolina.  Vermont, 
Virginia,  and  West  ^Hrginia. 

Ducks,  Coots,  and  Mergansers 

Hunting  Season:  Not  more  than  30 
days. 

Outside  Dates:  Between  October  6^ 
1990,  and  January  6, 1991. 

Duck  Limits:  The  daily  bag  limit  is  3 
and  may  include  no  more  than  1  hen 
mallard,  2  wood  docks,  2  redheads.  1 
black  duck,  1  mottled  duck,  1  pintail, 
and  1  fulvous  tree  duck.  Tbe  possession 
limit  is  twice  the  daily  bag  limit. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Harlequin  Ducks:  The  season  on 
harlequin  ducks  is  closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  dndcs  are 
indnded  in  the  regular  duck  season 
daily  beg  and  possession  limits. 
However,  dorteg  the  regular  duck 
sjason  within  the  special  sea  dndc 
areas,  the  sea  dock  beg  and  poasession 
limits  Biay  be  in  addition  to  the  regular 
duck  bag  and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  S,  only  1  of  which  may 
be  a  hooded  merganser.  The  poasesnon 
limits  is  twice  the  daily  bag  limit 

Coot  Limits:  The  daily  beg  end 
possession  limits  of  coots  are  15  and  30k 
respectively. 


Lake  Chomplaiit  Zone,  New  Ymk:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Chan4>Iain  Zone  fA 
Vermont. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Seasons  in  States,  and 
independently  in  described  goose 
management  units  within  States,  may  be 
as  follows  (nnless  otiierwise  specified, 
possession  limits  are  twice  the  daily  bag 
limit): 

Connecticut  North  Zone— 90  days 
between  October  1  and  January  31  with 
a  bag  limit  of  3. 

Smith  Zone— a  MMlay  experimental 
season  between  October  1  and  February 
5  with  a  bag  limit  of  3  throu^  January 
14  and  5  thCTeafter. 

DeJaware:  00  days  between  October 
31  and  January  20  with  a  bag  limit  of  2. 
Florida:  Ckised  season. 
Georgia:  In  specific  areas,  an  ft^iay 
experimental  season  may  be  split  into  2 
segments  of  4  days  eedi  between 
November  15  and  February  5  wiA  a 
limit  of  1  Canada  goose  per  season. 

Maine:  70  days  between  October  1 
and  January  20  with  a  bag  bant  of  X 

Marykmid:  60  days  between  October 
31  and  January  20  with  a  beg  bmit  of  2. 

Massachusetts:  70  days  between 
October  1  and  January  20  in  the 
Berkshire  and  Coastal  Zones,  and 
between  October  1  and  January  31  in  the 
Central  Zone,  witfi  a  by  hmit  of  3.  In 
addition,  a  special  16-day  season  far 
resident  Canada  geese  may  be  held  in 
the  Coastal  Zone  during  January  21  to 
February  5  with  a  daily  bag  limit  of  5. 
New  Hampshire:  70  days  between 
Octt^wr  1  and  January  20  with  a  bag 
limit  of  3. 

New  Jersey:  90  days  between  October 
1  and  January  31  with  a  bag  limit  of  1 
throu^  October  15  and  3  thereafter. 

New  York:  90  days  between  October  1 
and  January  31  with  a  bag  limit  of  1 
throng  October  15  and  3  thereafter. 

North  Carolina:  East  ofl-ffS—n  days 
between  January  20  and  January  31  with 
a  bag  limit  of  1. 

West  of /-fi5— Closed. 
Pennsyhmnia:  Southeast  Zoae—W 
days  between  October  1  and  January  31 
with  a  bag  limit  erf  1  through  October  15 
and  3  thereafter. 

Erie,  Mercer,  Butler,  and  Crawford 
Countiee—SO  days  between  October  1 
and  January  20  with  a  bag  Hmit  of  2, 
except  Oiat  in  the  Pymatoiing 
Waterfcmd  Mangement  Area  the  season 
remains  at  70  days  and  die  bag  limit  will 
be  1  Canada  goose. 

Aemaim/er  of  State— 70  days  between 
October  1  and  Jannary  ao  wtdi  a  beg 
limit  of  3. 


Rhode  Island:  90  days  between 
October  1  and  January  31  with  a  bag 
limit  of  3. 

South  Carolina:  11  days  between 
January  20  and  January  31  with  a  bag 
limit  of  1. 

Vermont  70  days  between  October  1 
and  January  20  with  a  bag  limit  of  3. 

Virginia: 

Back  Bay— 11  days  between  January 
20  and  January  31  with  a  bag  limit  of  1. 

Remainder— eo  days  between 
October  31  and  January  20  with  a  bag 
limit  of  2. 

West  Virinia:  70  days  between 
October  1  and  January  20  with  a  bag 
limit  of  3. 

White  Geese 

Definition:  For  purpose  of  hunting 
regulations  listed  below,  the  collective 
term  "white"  geese  includes  lesser  snow 
(including  Uue)  geese,  greater  snow 
geese,  and  Roes'  geese. 

Seastat  Lengths,  Outside  Dates,  and 
Limits:  States  aiay  select  a  107-day 
season  between  October  1. 1990i  and 
February  IQi  1991.  with  daily  bag  and 
possessitMi  limits  of  5  and  Vk 
respectively. 

Atlantic  Brant 

Season  Lengths,  Outside  Dales,  and 
Limits:  States  may  sdect  a  SO^y 
season  between  October  1. 1990,  and 
January  20^  1991.  with  daily  bag  an 
possession  limits  of  2  and  4, 
respectively. 

Kfississippi  Flyway 

The  Mississippi  Flyway  inchides 
Alabama.  Arkansas,  Illinois.  Indiana, 
Iowa.  Kentndqr.  Looisiana,  Kfidiigan. 
Minnesota.  Mississippi.  Missouri,  Ohio, 
Tennessee,  and  Wisconstn. 

Ducks,  Coots,  and  Mergansers  -, 

Hunting  Seasons:  Not  mora  than  30 
days. 

Outside  Dates:  Between  October  6, 
199a  and  January  6. 1901. 

Duck  Limits:  The  daily  bag  limit  is  3. 
and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  v^iicfa  may 
be  a  female),  1  blade  dude  1  pintail,  2 
wood  dudis.  and  1  redhead.  The 
possession  Hmit  is  twice  the  daily  bag 
limit 

As  an  ahemative  to  conventional  bag 
limits  Ux  dndcs  and  mergansers,  a  point 
system  far  bag  and  possession  limits 
may  be  selected.  Pc^nt  values  are  as 
follows: 

100  points— kmsAe  mallard,  pintail. 
black  dude  redhead,  hooded  merganser 

50 points— male  mallard,  wood  dock 

3Spa»its— all  other  docks  and 
mergansera. 


Under  die  point  system,  the  daily  bag 
limit  is  reached  wbea  the  point  vahie  <rf 
the  last  bird  taken,  added  to  the  smn  of 
point  values  of  all  other  birds  elready 
taken  durmg  that  day.  reacfaea  or 
exceeds  100  points.  The  poasession  limit 
is  the  maximaB  anadwr  of  birds  that 
legally  codd  have  been  taken  in  2  days. 

Canvaebadu:  The  season  on 
canvasbacks  is  closed. 

Magonser  Limita:  Under  the 
conventienal  bag-linst  option  only,  a 
da&y  bag  hmit  of  5  meiganseia  may  be 
takn.  oaly  1  of  which  nay  be  a  boDded 
merganser.  The  possesaien  liaiit  is  twice 
the  daily  bag  limit 

Cool  Limits:  Tha  datfy  bag  and 
possession  limits  are  15  and  dO, 
nspectiveiy. 

Zoning;  Aiabamo,  Uiiaois,  Indiana, 
Iowa,  Lotdaiana,  Midugfot,  Missouri, 
Ohio,  Tennessee,  and  Wiacoimin  may 
select  bontins  seasooa  far  docks,  coots 
and  BMtganaert  by  aonea.  The  season 
may  be  spM  isto  2  aegmenta  in  each 
zone  in  Indkata,  lama,  Loaiaiana, 
Michigan,  Miaaonri,  Qftw  aaA 
T'eonessee  and  in  tba  soadi  loaea  of 
i4/o/MUBaand  ICiscoaaiB: 

jymoteiuqgAesersairAiea  QAior 
The  waterfaed  sirastwia.  Itaaits  and 
shooting  houra  shaU  be  fta  same  aa 
those  sdected  in  the  at^acent  portioB  of 
Petmsytvanta. 

LowarSLFnadaRiwArea, 
Miaaamrt  Tha  watofawl  seasana,  Iktdts, 
and  shootiat  bonta  diall  be  tW  same  aa 
those  selected  by  Aifcansaa. 

Geesa  \ \ 

DefinkioKftaliimfmpoaBoihamtiog 
regulatiaBa  lialed  below.  Dm  caBective 
tenaa  "dark**  and  "Ui^"  faese  faiclade 
the  fallowing  tpedea: 

DaikgMsn    Canad 
fronted  geeae.  and  branL 

U^t  getss    Is  seat  aaow  (indoding 
blae)geesev  gnater  snow  geeae.  ud 
Ross' geeae. 

Seaaem  Leaglka,  Oataida  Dates,  and 
Limitat  Statea  maiy  select  seasons  for 
geese  not  lo  exceed  70  days  for  dM4t 
geese  betwaan  te  Satafday  nearest 
Octeber  1  tSeplendtar  29;  liQIQ  and  the 
Smd^F  neaieat  Jaaaary  20  Oanaaiy  20i 
1991).  eac^  la  Keaftacky.  Aikanaas. 
Teimessee,  Mlssiasippi.  and  Alabama 
wheie  die  cloaiBK  dale  ia  Janaary  91. 
and  to  days  far  l^tgaaaa  between  die 
Satatday  aeaMst  Odobar  1  (Septaodxr 
29. 1991^  andEebraaiy  14.  UBL  The 
dally  bag  Hntt  ia  7  gaaaa.  lo  iBcfaide  no 
more  dMusSGaaadaaadXwhitB^raalcd 
geese.  The  poaaeatiaB  liail  la  twice  dH 
daily  bag  liadt  Specif 
Canada  gMaa  aaid  axcMlioaa  to  I 


a' 
below  by 


Alabtmm:  Seaaeaa  for  geese  aiay  be 
selected  by  zones  estsb^sbed  far  deck 
hunting  seasons.  The  season  far  Canada 
geese  may  extend  fior  SO  days.  Caaada 
goose  limita  are  2  daily  and  4  in 
possession. 

Arkansas:  The  season  far  Canada 
geese  may  extend  for  23  days.  Limita  are 
1  Canada  goose  daily  and  2  in 
possessioa 

Illinois:  The  total  harvest  of  Canada 
geeae  in  the  State  arill  be  United  to 
1^,200  birds,  hi  die: 

(a)  Southern  IMtou  Quota  Zone— The 
season  for  Canada  geese  may  continue 
to  January  24  and  vdll  close  after  70 
days  or  when  71.110  birds  have  been 
harvested,  vdncbever  occars  firs^  liarits 
are  3  Canada  geese  daily  and  10  in 
possession.  If  any  of  Om  fottowing 
conditions  exist  after  Dea  20 1900,  die 
State,  aftw  consultation  widi  die 
Service,  will  dose  die  season  by 
emergency  order  with  48  hours  notice: 

1. 10  consecutive  days  of  snow  cover. 
3  inches  or  more  in  depdi. 

2. 10  omaecittive  dajra  of  daily  hi^ 
temperatures  lesa  dMn  20  dearees  P. 

3.  Average  body  wei^tts  of  adult 
female  geese  less  than  XXO  ^ama  as 
measured  from  a  weekly  saniple  of  a 
ounianan  of  SO  geese. 

4.  Starvation  or  a  B^or  ifiaease 
outtveek  resalting  fia  observed  aurtality 
exceeding  500  btida  per  day  far  10 
consecutive  days,  or  a  total  BKirt^ty 
exceeding  S.000  birda  Id  10  da3rs,  or  e 
toUl  mortabty  sxceedbig  lOOOO  birds. 

(b)  Raid  Lake  Quota  Zone— The 
season  for  Canada  geese  wiB  dose  after 
70  daya  or  when  21,300  birds  have  been 
harvested,  adiicbever  occars  first  Limits 
are  2  Caneda  geese  daily  and  10  fai 
poasession. 

(c)  IW-Coimly  Zone— Tba  saaaon  far 
Canada  geese  may  not  exceed  50  daya. 
Liaiits  ata  2  Cenada  geese  deily  end  10 
fai  poasssaion, 

(d)  Remainder  of  State— Saaaona  for 
Caaada  geeae  tqi  to  70  days  Bay  be 
selected  by  zones  sstsbHsbed  far  dadic 
hunting  seasons.  Limits  are  3  Canada 
geese  daily  and  10  in  posaasaion. 

Indiana'  The  total  harvest  of  Canada 
geese  in  die  State  wilt  be  liaiilsd  to 
64.550  bini8.1n: 

(a)  Aisey  Coonly— Tba  aaason  for 
Canada  geesa  wfll  dose  after  70  days  or 
when  15.900  birds  have  been  hervested, 
whichever  oceara  first  Uauta  are  9 
Canada  geese  deSy  and  0  in  poaseesion. 
The  season  far  aft  geese  aiay  cxtMd  to 
Jaanary  91,  ISOl. 

(b)  Remainder  of  the  Stato— The 
season  for  Canada  geese  BMy  extend  for 
70  days.  Limils  are  2  Caaada  geese  daily 
and4iapoiinaBsIpn 

Jowm;  The  asason  BMy  extend  for  70 
days.  Limits  are  2  QuMda  geeae  defly 


and  4  in  possession.  The  season  for 
geeee  in  die  Soadrwest  Goods  Zone  1 
be  held  M  a  different  time  diao  dte 
season  in  the  remainder  of  the  State. 
Kentucky:  In  the: 

(a)  Western  Zone— The  season  for 
Canade  geese  may  extend  fiiv  70  days, 
and  the  harvest  will  be  limited  to  4X200 
birds.  Of  the  43.200-bird  quota.  28jCXn 
birds  win  be  aDocated  to  the  Ballard 
Reporting  Area  and  8.200  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area,  ff  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  70-day  season,  the 
season  fn  that  reporting  area  wiQ  be 
closed.  If  this  occurs,  the  season  in  those 
counties  and  portions  of  counties 
outside  of^  but  assodated  with,  the 
respective  subzone  (listed  in  State 
regulatioDs]  oray  continue  for  an 
additionai  7  days,  not  to  exceed  s  total 
of  70  days.  The  season  in  Fulton  County 
Biay  extend  to  February  IS.  1901.  lissits 
are  3  Canada  geese  daily  and  6  in 
possession. 

(b)  Remainder  of  the  Stote— The 
season  mey  extend  for  70  days.  Limits 
are  1  Caaada  goose  daily  and  2  in 
possesaum. 

Louisjiano-  Lomaiana  may  hold  90day 
seasons  on  li^t  geese  aad  70-day 
seesons  on  v^ile-fronled  geese  end 
bsaat  between  the  Saturday  neaieat 
Ottober  1  (Septendxr  29. 1980).  aad 
February  14. 1991.  by  lonaa  eatahttdied 
for  duck  IrantiBg  seasons.  The  dafly  bag 
limit  is  7  geeae,  to  iadode  no  aiore  dian 
2  white-fronted  fsese.  except  aa  noted 
below.  In  the  Southwraat  Zona,  an 
e^^efiBMntal  9-day  aeeaon  for  Canada 
geeae  BMy  be  held  daring  Jaaasay  2^-91. 
1991.  Dn^ig  die  eapeiiiiiental  season. 
die  daUy  bag  bsait  far  Canada  and 
white-fronted  geeae  in  the  Soutbwest 
Zone  is  2,  no  more  than  1  of  which  isay 
be  a  Canada  gooae.  in  all  asasons.  the 
possiiasbn  Harfl  ia  twice  die  daily  bag 
limit  Hanters  partic^Mting  in  dw 
eiqieriaental  Canada  gooae  ssasan  mast 
possess  a  special  permit  issoed  by  the 
State. 

Michigan:  The  total  harvest  of 
Csnada  geesa  hi  Ibe  Slate  wffi  be 
limited  to  1404X)0  birds.  In  the: 

{a\  North  Zeim 

(1)  West  of  Forest  Hi^may  13— The 
framework  opening  date  for  el  geese  is 
Septenbar  22  and  dw  seeaon  for 
Canada  geese  BMy  extend  far  70  days, 
except  in  die  Superior  Coonties  Goose 
Manageoieat  Unit  (GMU);  vdiere  dM 
season  wiB  dose  after  70  days  or  when 
25JQ90  bifds  have  been  horvestedu 
wUiAever  occurs  Brat  Limita  are  9 
Canada  geese  dafly  and  0  in  possessiaV 

(2)  Remainder efNorHi  Zone   7ne 
frame wwk  opening  date  for  eH  geese  is 
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September  28  and  the  season  for 
Canada  geese  may  extend  for  SO  days. 
Limits  are  2  Canada  geese  daily  and  4  in 
possession. 

(b)  Middle  Zone— The  season  for 
Canada  geese  may  extend  for  SO  days. 
Limits  are  2  Canada  geese  daily  and  4  in 
possession. 

(c)  South  Zone: 

(ij  Allegan  County  GMU— The  season 
for  Canada  geese  will  close  after  55 
days  or  when  5,500  birds  have  been 
harvested,  whichever  occurs  first  Limits 
are  1  Canada  goose  daily  and  2  in 
possession. 

(2)  Mukegon  Wastewater  GMU— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  700  birds  have  been 
harvested,  whichever  occurs  first  Limits 
are  2  Canada  geese  daily  and  4  in 
possession. 

(3)  Saginaw  County  GMU— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  4,500  birds  have  been 
harvested,  whichever  occurs  first.  Limits 
are  1  Canada  goose  daily  and  2  in 
possession. 

(4)  Fish  Point  GMU— The  season  for 
Canada  geese  will  close  after  50  days  or 
when  2.5(10  birds  have  been  harvested, 
whichever  occurs  first.  Limits  are  1 
Canada  goose  daily  and  2  in  possession. 

(5)  Remainder  of  South  Zone: 

(i)  West  of  US.  Highway  27/127— The 
season  for  Canada  geese  may  extend  for 
50  days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

(u)  East  of  U.S.  Highway  27/127— The 
season  for  Canada  geese  may  extend  for 
40  days.  Limits  are  1  Canada  goose  daily 
and  2  in  possession. 

(d)  Southern  Michigan  GMU— A  late 
Canada  goose  season  of  up  to  30  days 
may  t>e  held  between  January  5  and 
February  3, 1991.  Limits  are  2  Canada 
geese  daily  and  4  in  possession. 

Minnesota:  In  the: 

(a)  West  Central  Goose  Zone— The 
season  for  Canada  geese  may  extend  for 
40  days.  In  the  Lac  Qui  Parle  Goose 
Zone  the  season  will  close  after  40  days 
or  when  a  harvest  of  6,000  birds  has 
been  achieved,  whichever  occurs  first 
Throughout  the  West-Central  Zone, 
limits  are  1  Canada  goose  daily  and  2  in 
possession. 

(b)  Southeast  Goose  Zone— The 
season  for  Canada  geese  may  extend  for 
70  consecutive  days.  Limits  are  2 
Canada  geese  daily  and  4  in  possession. 
In  selected  areas  of  the  Metro  Goose 
Management  Block  and  in  Olmsted 
County,  experimental  10-day  late 
seasons  may  be  held  during  December 
to  harvest  Giant  Canada  geese.  During 
these,  seasons,  limits  are  2  Canada  geese 

'^'  ly  and  4  in  possession. 

Ic)  Remainder  of  the  State— Thie 
season  for  Canada  geese  may  extend  for 


50  days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  Limits  are 
3  Canada  geese  daily  and  6  in 
possession. 

Missouri:  In  the: 

(a)  Swan  Lake  Zone— The  season  for 
Canada  geese  closes  after  SO  days  or 
when  10,000  birds  have  been  harvested, 
whichever  occurs  first.  Limits  are  2 
Canada  geese  daily  and  4  in  possession. 

(b)  Southeast  Zone— A  SO-day  season 
on  Canada  geese  may  be  selected,  with 
limits  of  2  C^ada  geese  daily  and  4  in 
possession. 

(c)  Remainder  of  the  State— The 
Season  for  Canada  geese  may  extend 
for  SO  days  in  the  respective  goose 
himting  zones.  Limits  are  2  Canada 
geese  daily  and  4  in  possession. 

Ohio:  The  season  may  extend  for  70 
days  with  limits  of  2  Canada  geese  daily 
and  4  in  possession,  except  in  the 
counties  of  Ashtabula,  Tiumbull, 
Ottawa,  and  that  portion  of  Lucas 
County  east  of  the  Maumee  River,  where 
the  liinits  will  be  1  Canada  goose  daily 
and  2  in  possession. 

Tennessee:  In  the: 

(a)  Northwest  Tennessee  Zone— The 
season  for  Canada  geese  may  extend  for 
70  days,  and  the  harvest  will  be  limited 
to  16,500  birds.  Of  the  16,500  bird  quota. 
11.500  birds  will  be  allocated  to  the 
Reelfoot  Quota  Zone.  If  the  quota  in  the 
Reelfoot  Quota  Zone  is  reached  prior  to 
completion  of  the  70-day  season,  the 
season  in  the  quota  zone  will  be  closed. 
If  this  occurs,  the  season  in  the 
remainder  of  the  Northwest  Tennessee 
Zone  may  continue  for  an  additional  7 
days,  not  to  exceed  a  total  of  70  days. 
The  season  may  extend  to  February  15, 
1991.  Limits  are  3  Canada  geese  daily 
and  6  in  possession. 

(b)  Southwest  Tennessee  Zone— The 
season  for  Canada  geese  may  extend  for 
30  days,  and  the  harvest  will  be  limited 
to  1,500  birds.  Limits  are  2  Canada  geese 
daily  and  4  in  possession. 

(c)  Kentucky  Lake  Zone— The  season 
for  Canada  geese  may  extend  for  50 
days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  Limits  are  2  Canada  geese  daUy 
and  4  in  possession. 

Wisconsin:  The  fiamework  opening 
date  for  all  geese  is  September  22.  The 
total  harvest  of  Canada  geese  in  the 
State  will  be  limited  to  200,000  birds.  In 
the: 

(a)  Horicon  Zbiie— The  harvest  of 
Ccmada  geese  is  limited  to  144,800  birds. 
The  season  may  not  exceed  77  days.  All 
Canada  geese  harvested  must  be  tagged 
and  the  total  number  of  tags  issued  will 


be  limited  so  that  the  quota  of  144.800 
birds  is  not  exceeded.  Limits  are  2 
Canada  geese  daily  and  10  in 
possession. 

(b)  Theresa  Zone— The  harvest  of 
Canada  geese  is  limited  to  6,000  birds. 
The  season  may  not  exceed  70  days. 
Limits  are  1  Canada  goose  per  permittee 
per  5-day  period  and  6  for  the  entire 
season. 

(c)  Pine  Island  Zone— The  harvest  of 
Canada  geese  is  limited  to  1,000  birds. 
The  season  may  not  exceed  70  days.  All 
Canada  geese  harvested  must  be  ta^ed. 
Limits  are  2  Canada  geese  daily  and  5 
for  the  entire  season. 

(d)  Collins  Zone— The  harvest  of 
Canada  geese  is  limited  to  3,700  birds. 
The  season  may  not  exceed  70  days.  All 
Canada  geese  harvested  must  be  tagged. 
Limits  are  2  Canada  geese  daily  and  5 
for  the  entire  season. 

(e)  Exterior  Zone— The  harvest  of 
Canada  geese  is  limited  to  40,000  birds. 
The  season  may  not  exceed  70  days, 
except  as  noted  below.  Limits  are  1 
Canada  goose  daily  and  2  in  possession 
through  October  5,  and  2  daily  and  4  in 
possession  thereafter,  except  as  noted 
below.  In  die  Mississippi  River  Subzone, 
the  season  for  Canada  geese  may 
extend  for  70  days.  Limits  are  1  Canada 
goose  daily  and  2  in  possession  through 
October  5,  and  2  daily  and  4  in 
possession  thereafter.  In  the  ftown 
Cotmty  Subzone,  a  special  late  season  to 
control  local  populations  of  giant 
Canada  geese  may  be  held  during 
December  1-31.  The  daUy  bag  and 
possession  limits  during  this  special 
season  are  3  and  6  birds,  respectively.  In 
the  Rock  Prairie  Subzone,  a  special  late 
season  to  harvest  giant  Canada  geese 
may  be  held  between  November  5  and 
December  9.  During  this  late  season, 
limits  are  1  Canada  goose  daily  and  2  in 
possession.  The  progress  of  the  harvest 
in  the  Exterior  Zone  must  be  monitored, 
and  the  zone's  season  closed,  if 
necessary,  to  insure  that  the  harvest 
does  not  exceed  the  limit  stated  above. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4.000  Canada 
geese  in  the  Horicon  Zone  and  500  in  the 
Theresa  Zone  may  be  taken  under 
special  agricultural  permits. 

Illinois.  Indiana,  Kentucky.  Missouri, 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  Illinois.  Posey 
County  in  Indiana,  the  Ballard  and 
Henderson-Union  Subzones  in 
Kentucky,  the  Swan  Lake  Zone  in 
Missouri,  and  the  Reelfoot  Subzone  in 
Tennessee  will  have  been  filled,  the 


seaaoa  brtateig  Canada  geeae  is  Ac 
respective  area  wiB  be  doMd  by  llie 
Directornpoa  ghring  pirf>Hc  iNtfce 
through  local  Mormation  media  at  lea^ 
48  hour*  in  adMBoe  ef  the  Use  and  date 
ol  dosiBg.  or^  dM  SMc  Omi^  Stale 
regulations  with  such  notice  and  tiaw 
(not  less  than  48  Inws)  as  Aey  dMm 
necessary. 

Shipping  r9$tnctioms:SmiamoiB  and 
MJsmiil.  lid  In  lln  rsBlucliy  coMiBei 
of  Ballaid  WckflMo,  PaHn.  and 
Carlisle,  geese  may  not  be  tnagpotted, 
shipped  crdeMveted  for  traBspoflatitta 
or  sMpaait  by  coBHrns  canier.  Ae 
Postal  Senriok^  or  fay  aiqr  person  except 
as  the  personal  baggage  of  licctwed 
waterfowl  huatere.  pnmded  dut  no 
hunter  ritaUposaea  or  tr— sport  more 
dian  the  kgiri^-picacribed  possession 
limit  of  gsese.  Cease  posaessed  or 
tFansported  by  peraona  otter  than  die 
takerniaaf  be  labeled  widi  the  name 
and  address  of  the  taker  and  the  date 
taken. 

Central  Flywsv 

The  Central  Flyway  inchides 
Colorada  (east  td  dw  Continentsl 
Divide).  Kmisaa.  Montana  (ttama. 
Carbon.  Feigun.  ladtty  Basin.  Stittwater. 
Swcctgrasa.  Wheatland  and  all  ooantiea 
east  thereof^  Hdvaaka.  New  Mexico 
(east  ot  the  Coatineirtal  DMde  except 
the  )icarilla  Apache  ladiaB  Reaenratian). 
Nortii  Dakota,  OMahawM.  Soadt  Ddtota. 
Texaa.  and  WyoBdqg  (««8t  ol  die 
Continental  Divide). 

Ducks  (inchdSag  mergpnsen)  and  Cooti 


35poiiHf    AH  other  dacfcaa»d 


Haa«HW  Saasoasr  Scaaooa  kk  die  Hisb 
Plaina  MaBasd  liannflfmfiit  Unit, 
roughly  defined  as  that  portion  of  the 
CaBtrri  Flyway  which  lies  west  of  dK 
lOOtb  merMi^  aaay  faidude  no  more 
than  51  days,  provided  diat  die  last  12 
days  stay  start  bo  earhcr  Oan  Satnrday 
or  Monday  doaeat  to  Decesofaer  10 
(December  8.  IMC^.  Seasona  in  the  Low 
Plains  Unit  may  include  no  BMire  than  38 
days. 

Outside  Dales:  Octobo^  6. 1980; 
through  fanuary  8^  IMl. 

Duck  Limits:  The  daily  bag  fiaut  ia  3, 
including  ao  aora  tlaa  2  atallarda,  ao 
mote  dun  1  oi  wfaick  Biay  be  a  fesoale.  1 
mottled  duck,  1  pintail.  1  la^ead.  and  2 
wood  dacks.  The  poses  saion  lisait  ia 
twice  die  daily  bi^  Uaiii. 

As  an  aUemative  to  conventional  bag 
limits  for  docks  aad  sirrtanatrs.  a  potat 
system  for  bag  and  poaseasion  hadts 
may  be  selected.  Point  valaesare  aa 
follows: 

laopoatta    fcniak  mrilaiJ,  pintofl. 

redhead,  headed  BMigaaasr.  mottled 

daefc 
50  jDomte— Bale  OMiBard.  wood  deck 


Under  die  point  system,  the  daiTy  bag 
BfflH  it  reached  whaa  dte  point  vahn  of 
the  last  bira  taken,  added  to  the  sum  of 
point  valae*  dT  all  other  Mrda  already 
taken  dnrteg  that  day,  leaehes  or 
exceeds  188  paints.  The  possession  Bmit 
IS  the  maxtntniD  nowaer  of  birds  tfiat 
legaRy  could  have  been  taken  ia  2  days. 

Can  vasbacks:  The  aeaaon  on 
canvasbaeks  is  cfoaed. 

MerganseF  Lsttnts:  Under  the 
conventional  bag-timtt  option  oidy.  a 
daily  bag  Kmit  cdS  mergansers  may  be 
taken,  only  1  tA  wfaich  may  be  a  hooded 
merganser.  The  possession  limit  is  twice 
the  daily  bag. 

Coot  Limits:  The  daily  hag  and 
possession  Hmits  ore  15  and  30. 
respectively. 

Geese 

Definitions:  bi  the  Central  Plyway. 
"geese"  includes  aH  species  of  geese  md 
brant:  "daric  geese"  inchrdes  Canada 
and  white-froRt^  geese  and  Made 
brant;  and  ligbt  geese"  fododes  all 
others. 

Seaeoo  Leagtbs.  Oatside  Dates,  and 
L/mdrr  The  Satnrday  newest  October  1 
(September  29.  tStlff,  throng  January 
20, 1901,  for  daric  geese  and  the  Saturday 
nearest  October  1  {Septenber  29, 1990}. 
throogh  the  Sanday  nearest  Pebroary  15 
(Febmary  17. 1981).  except  in  New 
Mexico  where  the  dosing  date  is 
Februwy  20.  far  K^  geese.  Seasons  in 
States,  and  kidependently  in  described 
goose  management  units  within  States, 
may  be  as  follows  (unless  otherwise 
specuied,  posse  saion  Hmits  are  twice  ttie 
daily  bag  Umit): 

Cohnvdo:  No  mora  than  100  dajrs  with 
a  daily  bag  Bnrit  of  5  geese  tfiat  may 
mchide  no  more  than  3  daik  geese 

Kansas:  For  dark  geese,  no  more  than 
72  days  widi  daily  bsf  Kmits  (rf  2 
Canada  geese  or  1  Cmada  goose  and  1 
white-fronted  goose  dirou^  November 
25  and  no  more  than  1  Canada  goose 
and  1  white-fronted  goose  during  the 
remainder  of  the  season. 

For  Li^  Goose  Unit  1,  no  more  than 
100  days  with  a  daily  bag  limit  of  5  orno 
more  than  86  daya  wiA  a  daily  bag  of  7. 

For  Li^t  Gooae  Unit  2.  no  more  than 
100  days  with  a  daily  bag  Bmit  of  5  or  no 
more  than  86  days  with  a  dafly  bag  of  7. 

Montana:  No  more  than  100  cfojrs  with 
daily  bag  limits  of  2  dark  geese  and  5 
light  geete  hi  ^eridan  County  and  4 
dark  geese  and  5  Hght  geese  in  die 
remainder  of  the  Central  Flyway  portion 
of  die  State. 

Nebraska:  For  dark  geese  in  the  ^forth 
Unit  no  more  than  Todays  witfi  daily 
bag  Rmits  of  1  Canada  goose  and  1 
white-fi*onted  goose  until  the  Saturday 


nearest  Hovembei  IS  fWoveadier  17, 
1990)^  and  BO  Biore  than  2  Canada  j^ 
or  1  Canade  goose  and  1  while-Frouled 
goosa  far  the  remainder  of  die  seaaon. 

For  dask  geese  in  the  Eest  Unit,  no 
more  Ihaa  72  daya  with  dady  bag  Rmfts 
^2  Canada  geese  or  1  Canada  goose 
and  1  white-fronted  gooae  through 
November  18  and  no  more  thsa  1 
Canada  goose  aad  1  white-frented  goose 
for  the  remainder  of  the  seasea. 

For  dMk  geese  in  the  West  Unit,  no 
more  thaa  72  days  with  daily  bag  MmUus 
of  2.  Canada  geese  or  1  Canada  goose 
and  1  white-froated  gooae  throng 
November  IB  and  no  more  than  1 
Canada  goose  and  1  white-fronted  goose 
for  the  remainder  of  the  season. 

For  tight  geese,  no  more  than  180  days 
with  a  dady  bag  limit  of  5  or  no  awre 
dtan  88  days  vridi  a  daily  bag  of  7. 

New  Mexico:  For  dark  gseae.  no  aiore 
than  100  days  with  a  daily  bag  limit  of  3. 

For  h^  geese  in  the  Rio  Grande 
Valley  Unit,  no  mere  thaa  1(9  daya  with 
a  daily  bag  limit  ol  8  and  a  possession 
limit  of  IOl 

For  ngbt  geeee  ia  ttis  iciBaiuder  ol  the 
Central  Flyway  portion  of  New  Mexico, 
no  mote  than  100  days  with  a  daAy  bag 
hnittofS. 

Abrt^  i>aftote:  For  dark  gceae,  BO 
more  thaB  72  daya  with  dady  bag  hants 
of  1  Canada  gaeaa  aad  1  white-froated 
goose  or  2  white  frcmted  geese  ontd  the 
Saturday  nearest  October  30  (October 
27. 1980).  aad  BO  more  than  2  dark  geese 
during  Ae  remainder  of  die  season. 

For  U^t  geeae,  no  mace  than  100  days 
with  a  daily  baglisBitof  &ornoBM»e 
than  86  days  widi  a  dsily  bag  of  7. 

Oklahoma:  For  dark  geese,  no  nave 
than  72  days  with  a  daily  bag  hnit  of  2 
Canada  geese  or  1  Caaada  gooae  and  1 
white-froAted  goose. 

For  Hg^  geese,  no  more  dian  100  days 
with  a  da^  bag  limit  of  5  or  no  more 
than  88  daya  with  a  daily  bag  of  7. 

South  Dakota:  For  dark  geese  in  die 
Missouri  River  Unit,  no  more  than  79 
days  with  daily  bag  Hnrits  of  1  Canada 
gooae  and  1  white-fronted  gooee  oatd 
the  Saturday  neerest  Noveiaber  15 
(November  17, 1900).  and  no  awre  than  2 
Canada  geese  or  1  Canada  goose  and  1 
white-frcmted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  in  the  remeinder  of  the 
State,  no  more  dian  72  days  with  a  daily 
bag  limit  of  1  Canada  goose  and  1  white- 
fronted  goose. 

For  K^t  geese,  no  more  than  100  days 
with  a  daOy  bag  limit  of  5  or  no  more 
than  86  days  with  a  daily  bag  of  7. 

Texas:  West  of  U.S.  81,  no  more  than 
100  dajrs  widi  a  daily  bag  limit  of  5 
geese,  which  may  include  no  more  dian 
3  dark  geese. 
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For  dark  geese  east  of  U.S.  81.  no 
more  than  72  days  with  a  daily  bag  limit 
of  1  Canada  goose  and  1  white-fronted 
goose. 

For  light  geese  east  of  U.S.  81,  no  more 
than  100  days  with  a  daily  bag  limit  of  5 
or  no  more  than  86  days  with  a  daily  bag 
of  7. 

Wyoming:  No  more  than  100  days 
with  a  daily  bag  limit  of  5. 

Pacific  Flyway 

The  PaciRc  Flyway  includes  Arizona. 
California,  Colorado  (west  of  the 
Continental  Divide),  Idaho,  Montana  -^^ 
(including  and  to  the  west  of  Hill, 
Chouteau,  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
Jicarilla  Apache  Indian  Reservation  and 
west  of  the  Continental  Divide),  Oregon, 
Utah,  Washington,  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks.  Coots,  and  Common  Moorhens 

Hunting  Seasons:  Concurrent  59-day 
seasons  on  ducks  (including 
mergansers),  coots,  and  common 
moorhens  may  be  selected  except  as 
subsequently  noted.  In  the  Columbia 
Basin  Mallard  Management  Unit  the 
seasons  may  be  an  additional  7  days.  In 
those  States  or  zones  that  split  their 
season  on  ducks,  the  season  on  coots 
and  common  mooriiens  may  be  between 
the  outside  dates  for  the  season  on 
ducks,  but  not  to  exceed  93  days. 

Outside  Dates:  Between  October  6, 
1990,  and  January  6. 1991. 

Duck  and  Merganser  Limits:  The 
basic  daily  bag  limit  is  4  ducks, 
including  no  more  than  3  mallards,  no 
more  than  1  of  which  may  be  a  female,  1 
pintail,  and  either  2  canvasbacks,  2 
redheads  or  1  of  each.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25, 
singly  or  in  the  aggregate. 

Colorado  River  Zone,  California: 
Duck,  coot  and  common  moorhen 
season  dates  shall  coincide  with  season 
dates  selected  by  Arizona. 

Geese  (Including  Brant) 

Season  Lengths,  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted. 
93-day  seasons  may  be  selected.  «vith 
outside  dates  between  the  Saturday 
closest  to  October  1  (September  29, 
1990),  and  the  Sunday  closest  to  January 
20  Qanuary  20, 1991),  and  the  basic  daily 
bag  and  possession  limits  are  6  geese, 
provided  that  the  daily  bag  limit 
includes  no  more  than  3  white  geese 
(including  snow,  blue,  and  Ross')  and  3 
dark  geese  (all  other  species  of  geese 
including  brant).  In  only  California. 


Oregon,  and  Washington,  limits  for 
brant  are  2  per  day  and  4  in  possession 
and  additional  to  dark  goose  Umits;  and 
the  open  season  on  brant  in  those  States 
may  differ  from  that  for  other  geese. 

Aleutian  Canada  Goose  Closure: 
There  will  be  no  open  season  on 
Aleutian  Canada  geese.  Emergency 
closures  may  be  invoked  for  all  Canada 
geese  should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circiunstances  justify  such  actions. 

Cackling  Canada  Goose  Closure: 
There  will  be  no  open  season  on 
cackling  Canada  geese  in  California, 
Oregon,  and  Washington. 

Arizona:  The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  than  2  Canada  geese. 

California:  Northeastern  Zone — 
White-fronted  geese  may  be  taken  only 
during  the  Hrst  23  days  of  such  season. 
Limits  may  not  include  more  than  3 
geese  per  day  and  6  in  possession,  of 
which  not  more  than  1  whitefronted 
goose  or  2  Canada  geese  shall  be  in  the 
daily  bag  limits  and  not  more  than  2 
white-fronted  geese  and  4  Canada  geese 
shall  be  in  possession. 

Colorado  River  Zone— The  season 
must  be  the  same  as  that  selected  by 
Arizona.  The  daily  bag  and  possession 
limit  for  dark  geese  may  not  include 
more  than  2  Canada  geese. 

Southern  Zone— The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  than  2  Canada  geese, 
except  in  that  portion  of  California 
Department  of  Fish  and  Game  District 
22  within  the  Southern  Zone  (i.e.. 
Imperial  Valley)  where  daily  bag  and 
possession  limits  for  Canada  geese  are  1 
and  2,  respectively. 

Balance-of-the-State  Zone— A  79-day 
season  may  be  selected,  except  that 
white-fronted  geese  may  be  taken  during 
only  the  first  65  days  of  such  season. 
Umits  may  not  include  more  than  3 
geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
expanded  to  2  provided  that  they  are 
Canada  geese. 

Three  areas  in  the  Balance-of-the- 
State  Zone,  described  as  follows,  are 
restricted  in  the  hunting  of  certain  geese: 

(1)  In  the  counties  of  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area, 
the  season  on  white-fronted  geese  must 
end  on  or  before  November  30, 1990, 
and,  except  in  the  Western  Canada 
Goose  Hunt  Area,  there  will  be  no  open 
season  for  Canada  geese.  In  the 
Western  Canada  Goose  Hunt  Area,  the 
take  of  Canada  geese  other  than 
Cackling  and  Aleutian  Canada  geese  is 
allowed 


(3)  In  the  San  Joaquin  Valley  Area, 
the  hunting  season  for  Canada  geese 
will  close  no  later  than  November  23. 
199a 

Brant  Season:  A  statewide,  30- 
consecutive-day  season  on  brant  may  be 
selected. 

Colorado:  The  season  must  end  on  or 
before  the  second  Sunday  in  January 
(January  13, 1991).  The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  than  2  and  4  Canada 
geese,  respectively. 

Idaho:  10  Northern  Counties  Area — 
Daily  bag  and  possession  limits  may  not 
include  more  than  3  and  6  geese, 
respectively. 

Southwestern  Areo— The  season  must 
end  on  or  before  the  first  Sunday  in 
January  (January  6. 1991)  with  bag  and 
possession  limits  of  3  and  6  geese, 
respectively,  and  may  not  include  more 
than  2  and  4  Canada  geese,  respectively. 

Southeastern  Area,  including  the  FL 
Hall-American  Falls  Zone— The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  13, 1991) 
with  bag  and  possession  limits  of  3  and 
6  geese,  respectively,  to  include  no  more 
than  2  and  4  Canada  geese,  respectively. 

Montana:  East  of  Divide  Zone— The 
season  must  end  on  or  before  the  second 
Sunday  in  January  (January  13, 1991). 
West  of  Divide  Zone— The  season 
must  end  on  or  before  the  first  Sunday 
in  January  (January  6, 1991).  Daily  bag 
and  possession  limits  on  dark  geese  may 
may  not  include  more  than  2  and  4 
Canada  geese,  respectively. 

Nevada:  Clark  County  Zone— T)ai\y 
bag  and  possession  limits  of  dark  geese 
may  not  include  more  than  2  Canada 
geese. 

Elko  County,  and  that  portion  of  Ruby 
Lake  National  Wildlife  Refuge  in  White 
Pine  County  Zone  and  in  the 
Remainder-of-the-StateZone—D&Wy 
bag  and  possession  limits  of  dark  geese 
may  not  include  more  than  2  and  4 
Canada  geese,  respectively. 

New  Mexico:  The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  than  2  and  4  Canada 
geese,  respectively. 

Oregon:  Eastern  Zone — In  the 
Columbia  Basin  Goose  Area,  the  season 
may  be  an  additional  7  days. 

Western  Zone— In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  those 
desi^iatad  areas,  seasons  must  end 
upon  attaiiunent  of  their  individual 
quotas  which  collectively  equal  210 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  to. 


In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  on  hunter  compliance  of 
those  regulations  aimed  at  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  Ui«  take  of  cackling  and 
Aleutian  Canada  geese. 

Baker  and  Malheur  Counties  Zone — 
The  season  mast  end  on  or  before  the 
first  Sunday  in  January  (January  6, 1991). 
Bag  and  possession  limits  of  dark  geese 
may  not  include  more  than  2  and  4 
Canada  geese,  respectively. 

Lake  and  Klamath  Counties  Zone — 
White-frtmted  geese  may  not  be  taken 
before  November  1  during  the  regular 
goose  season. 

Brant  Season — ^A  16-consecutive-day 
season  on  brant  may  be  selected. 

Utah:  Washington  County  Zone— The 
season  must  end  on  or  before  the 
Sunday  closest  to  January  20  (January 
20. 1991).  The  daily  bag  and  possession 
limits  for  dark  geese  may  not  include 
more  than  2  Canada  geese. 

Remainder-of-the-State-Zone — ^The 
season  must  end  on  or  before  the  second 
Sunday  in  January  (January  13, 1991). 
The  daily  bag  and  possession  limits  for 
dark  geese  may  not  include  more  than  2 
and  4  Canada  geese,  respectively.  In 
Cache  County,  the  combined  special 
September  Canada  goose  season  and 
the  regular  goose  season  shall  not 
exceed  93  days. 

Washington:  Daily  bag  and 
possession  limits  are  3  and  6  geese. 

Eastern  Zone — In  the  Columbia  Basin 
Goose  Area,  the  season  may  be  an 
additional  7  days. 

Western  Zone — ^In  the  Lower 
Columbia  River  Special  Canada  Goose 
Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  For  designated 
areas,  seasons  on  Canada  geese  must 
end  upon  attainment  of  individual 
quotas  which  collectively  will  equal  90 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  so. 
In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  oo  hunter  compliance  of 
those  regulations  aimed  at  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  tfie  take  of  cackling  and 
Aleutian  Canada  geese. 

Brant  Season— A  16-consecutive-day 
season  on  brant  may  be  selected. 

Wyoming:  b  Lincoln.  Sweetwater, 
and  Sublette  Counties,  the  combined 
special  September  Canada  goose 
seasons  and  the  regular  goose  season 
shall  not  exceed  93  days.  The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  13, 1991). 


TundiaSwans 

In  Montana,  Nevada,  New  Jersey. 
North  Carolina.  North  Dakota.  South 
Dakota,  Utah,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected.  Permits 
will  be  issued  by  the  States  and  will 
authorize  each  permittee  to  take  no 
more  than  1  timdra  swan  per  season. 
These  seasons  will  be  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway 
— ^The  season  will  be  experimental. 
— ^The  season  may  be  90  days,  must 

occur  during  the  white  goose  season, 

but  may  not  extend  beyond  January 

31. 
— ^The  States  must  obtain  harvest  and 

hunter  participation  data. 
— In  New  Jersey,  no  more  than  200 

permits  may  be  issued. 
— In  North  Carolina,  no  more  than  6,000 

permits  may  be  issued. 
— ^In  Virginia,  no  more  than  600  permits 

may  be  issued. 

]n  the  Central  Flyway 
— ^In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued.  The  season  must  run 

concurrently  with  the  season  for 

taking  geese. 
— ^In  North  Dakota,  no  more  than  1,000 

permits  may  be  issued.  The  season 

must  run  concurrently  with  the  season 

for  taking  light  geese. 
— In  South  Dakota,  no  more  than  500 

permits  may  be  issued.  The  season 

must  run  concurrently  with  the  season 

for  taking  light  geese. 

In  the  Pacific  Flyway 
— A  93-day  season  may  be  selected 

between  the  Saturday  closest  to 

October  1  (September  30, 1990).  and 

the  Simday  closest  to  January  20 

(January  21, 1991).  Seasons  may  be 

split  into  2  segments, 
—lie  States  must  obtain  harvest  and 

hunter  participation  data. 
— ^In  Utah,  no  more  than  2.500  permits 

may  be  issued. 
— ^In  Nevada,  no  more  than  650  permits 

may  be  issued.  Permits  will  be  valid 

for  Churchill.  Lyon,  or  Pershing 

Counties. 
— In  the  Pacific  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued.  Permits  will  be  valid 

for  Cascade,  Hill,  Liberty,  Pondera. 

Teton,  or  Toole  Counties. 

Special  Falconry  Frameworks 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in  50 
CFR  21.29(k).  These  States  may  select 
an  extended  season  for  taking  migratory 


game  birds  in  accordance  with  the 
following: 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined  length 
for  the  extended  season,  regular  season, 
and  any  special  or  experimental  seasons 
shall  not  exceed  107  days  for  any 
species  or  group  of  species  in  a 
geographical  area.  Each  extended 
season  may  be  divided  into  a  maximum 
of  3  segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1. 1990  and  March 
10, 1991. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  htmting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hours,  apply  to  falconry  in  each  State 
Usted  in  50  CFR  21.2g(k).  Regular  season 
bag  and  possession  limits  do  not  apply 
to  falconry.  Tlie  falconry  bag  limit  is  not 
in  addition  to  gun  limits. 

Note:  Total  season  length  for  all  hunting 
methods  combined  shall  not  exceed  107  days 
for  any  (pedes  or  group  of  species  in  ons 
geographical  area.  The  extension  of  this 
l^ameworii  to  include  the  |»eriod  September  1, 
1990-March  10, 1991,  and  the  option  to  split 
the  extended  falconry  season  into  a 
moxirnMni  of  3  aegmenta  are  considered 
tentative,  and  may  be  evaluated  in 
cooperation  with  States  offering  such 
extensions  after  a  period  of  several  years. 

Area,  Unit  and  Zime  Descriptions 

Ducks 

Atlantic  Flyway 

Connecticut— North  Zone:  That 
portion  of  the  State  north  of  1-05. 

South  Zone:  That  portion  of  the  State 
north  of  1-95. 

Maine— North  2!one:  Game 
Management  Zones  1  through  5. 

South  Zone:  Game  Management 
Zones  6  through  8. 

Massachusetts— Berkshire  Zone:  That 
portion  of  the  State  west  of  a  Une 
extending  from  the  Vermont  line  at 
Interstate  01,  south  to  Route  9,  west  on 
Route  9  to  Route  10.  south  on  Route  10  to 
Route  202.  south  on  Route  202  to  the 
Connecticut  line. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  from  the  New 
Hampshire  Une  at  Interstate  95  south  to 
Route  1,  south  on  Route  1  to  1-93,  south 
on  1-83  to  Route  3.  south  on  Route  3  to 
Route  6,  west  on  Route  6  to  Route  28. 
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west  OB  Routs  1ft  to  I-19S,  west  to  the 
Rhode  Island  line:  except  the  waters, 
and  Hm  lands  ISO  yards  along  the  hi^ 
walsr  flsaik.  of  the  Assooet  River  to  dM 
Roala  »•  bridia.  and  die  Taonton  Rhrer 
to  tka  Canter  St-Ebo  St  bridge  shall  be 
in  the  Coastal  Zone. 

Coastal  Zona:  That  pocticm  of 
Massacfaaaetts  east  and  south  of  the 
CentoalZone. 

New  Hampshire— Coastal  Zone:  That 
poiliaa  of  a»  State  east  of  a  boondaiy 
fowMd  by  Stats  Highway  4  beginning  at 
the  Main-New  Hampshire  line  in 
RoUinrtxd  west  to  the  city  of  Dorer , 
soudi  to  dw  intersection  of  State 
Hii^way  108.  sooA  along  State 
Hi^way  108  dvou^  Mwlbaiy.  Doriiam 
and  Newmaricet  to  die  junctian  ol  State 
Higkwray.as  in  Ftowfidds.  soudi  to  State 
Hi^way  101  in  Bxeter.  east  to  State 
Highway,  wl  (ExeterHampton 
E}q)i«s8way).  eest  to  Interstate  96  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  Interstate  96  to  the 
Massachusetts  line. 

bUaodZone:  That  portion  of  New 
Hampshire  noidi  and  west  of  the  sbove 
boondaiy. 

New  Jeney— Coastal  Zone:  That 
portion  of  the  State  seaward  of  a 
continuous  line  beginning  at  the  New 
Yoilc  State  boundary  line  in  Raritan  Bay: 
then  west  along  die  New  York  boundary 
line  to  its  intersection  writh  Route  440  at 
Perth  Amboy:  then  west  on  Route  440  to 
its  intersection  widi  die  Gardoi  State 
Parkway:  dien  sooth  on  the  Garden 
State  Parkway  to  the  sborriine  at  Cape 
May  and  continuing  to  the  Delawrare 
boundary  in  Delaware  Bay. 

MMffr  Zeme;  That  portion  of  die  State 
west  of  the  Coastal  Zona  and  north  of  a 
boundary  formed  by  Route  70  beginning 
at  the  Garden  State  Parkway  west  to  the 
New  Jersey  Turnpike,  north  on  the 
turnpike  to  Route  206,  north  on  Route 
206  to  Route  1,  Trenton,  west  on  Route  1 
to  the  Penns]rlvania  State  boundary  in 
the  Delaware  River. 

South  Zone:  That  portion  of  New 
Jersey  not  widiln  the  Noidi  Zone  or  die 
Coastal  Zone. 

New  York— Lake  Champhin  Ztme: 
Includes  the  U.S.  p<Hlion  of  Lake 
Champlain  and  diat  area  east  and  north 
of  a  continuous  line  extending  ah>ng 
Route  W  from  the  New  York-Canadian 
boundary  to  Route  9,  then  sooth  along 
Route  9  to  Route  22  sooth  of  Keesville; 
then  sooth  along  Route  22  to  die  west 
shore  of  South  Bay,  then  along  and 
around  the  shoreline  of  Sooth  Bay  to 
Route  22  on  the  east  shore  of  Soirth  Bay: 
then  sooAeast  along  Route  22  to  Route 
4.  then  northeast  along  Route  4  to  fte 
New  Yoik-Veniont  boundary, 
loi^  JiAofN/ Zofw:  That  area 
consi^ing  of  Nassau  County.  Suffolk 


County,  that  area  of  Westchester 
County  stNitheast  of  Interstate  Route  95. 
and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a 
continuous  line  extending  from  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  Route  81,  and 
then  south  along  Interstate  Route  61  to 
the  New  York-Pennsylvania  boundary. 

Northeastern  Zone:  That  area  north  of 
a  continuous  line  extending  from  Lake 
Ontario  east  along  the  norUi  shore  of  the 
Salmon  River  to  Interstate  Route  81, 
then  south  along  Interstate  Route  81  to 
Route  49,  then  east  along  route  49  to 
Route  366,  Uien  east  along  Route  365  to 
Route  28.  then  east  along  Route  28  to 
Route  29,  then  east  along  Route  29  to 
Interstate  Route  87.  then  north  along 
Interstate  Route  87  to  Route  9  (at  Exit 
20),  then  north  along  Route  9  to  Route 
149,  then  east  along  Route  140  to  Route 
4,  thai  ncwth  along  Route  4  to  the  New 
York- Vermont  boundary,  exclusive  of 
the  Lake  Champlain  Zone. 

Southeastern  Zone:  That  area  east  of 
Interstate  Route  81.  that  is  south  of  a 
continuous  line  extending  from 
Interstate  Route  81  east  along  Route  49 
to  Route  365,  then  east  along  365  to 
Route  28.  dien  east  along  Route  28  to 
Route  29,  then  east  along  Route  29  to 
Interstate  Highway  87,  then  north  along 
Interstate  Hidiway  87  to  Route  9  (at  Exit 
20),  dien  novm  along  Route  9  to  Route 
149,  dien  east  along  Route  149  to  Route 
4,  then  north  along  Route  4  to  die  New 
York-Vermont  boundary,  and  northwest 
of  Interstate  Route  96  in  Westchester 
County. 

Pennsylvania— Lake  Erie  Zone:  The 
Lake  Erie  waters  of  Pennsylvania  and  a 
shordine  margin  along  Lake  Erie  from 
New  York  on  the  east  to  Ohio  on  the 
west  extending  ISO  yards  inland,  but 
including  all  of  Presque  Isle  Peninsula. 
North  Zone:  That  portion  of  die  State 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  junction  of  State  Route 
147;  dien  north  on  State  Route  147  to  the 
junction  of  Route  220,  then  west  and/or 
soudi  on  Route  220  to  the  jimction  of  I- 
80,  then  west  on  1-80  to  its  function  with 
the  AUe^eny  River,  and  then  north 
along  bui  not  incbding  die  Alle^my 
River  to  the  New  York  border. 

Northwest  Zone:  That  portion  of  the 
State  bounded  on  die  north  by  the  Lake 
Erie  Zone  and  die  New  York  line,  on  the 
east  by  and  inchiding  die  Allegheny 
Rivw,  on  the  soudi  by  Interstate 
Highway  1-80.  and  on  the  west  by  the 
Ohio  line. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

VermorO—Lake  Champhin  Zone: 
faidndes  die  United  States  portion  of 
Lake  Chaoifriain  and  diat  portion  of 
Vermont  lying  north  and  west  of  the  line 


extending  fitim  the  New  York  border  at 
U.S.  Highway  4:  along  U.S.  Hi^iway  4  to 
Vermont  Route  22A  at  Fair  Haven: 
Route  22A  to  U.S.  Highway  7  at 
Vergennes:  U.S.  Hi^way  7  to  die 
Canadian  border. 

Interior  Vermont  Zone:  Tlie  remaining 
portion  of  Vermont. 

West  Virginia— Zone  1  (Remainder  of 
the  State):  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  i  (AJlegheny  Mountain  Inland): 
The  eastern  boundary  extends  south 
along  U.S.  Route  220  dirough  Keyser, 
West  Virginia,  to  die  Intersection  of  U.S. 
Route  50;  follows  U.S.  Route  50  to  the 
intersection  with  State  Route  93;  follows 
State  Route  93  south  to  the  intersection 
with  State  Route  42  and  continues  south 
on  State  Route  42  to  Petersburg:  follows 
State  Route  28  south  to  Minnehaha 
Springs;  then  follows  State  Route  39 
west  to  U.S.  Route  219;  and  follows  U  S. 
Route  219  soudi  to  the  intersection  of 
Interstate  64.  The  soudiem  boundary 
folfows  1-64  west  to  the  intersection 
with  U.S.  Route  60.  and  follows  Route  60 
west  to  the  intersection  of  U.S.  Route  19. 
The  western  boundary  follows:  Route  19 
north  to  the  intersection  of  1-79,  and 
follows  1-79  north  to  die  intersection  of 
U.S.  Route  48.  The  nordiem  boundary  , 
follows  U.S.  Route  48  east  to  the 
Maryland  State  Hne  and  the  State  line  to 
the  point  of  beginning. 

Mississipid  Flyway 

Alabama— South  Zone:  Mobile  and 
Baldwfai  Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois— North  Zone:  That  portion  of 
the  State  north  of  a  line  extending  east 
from  the  Iowa  border  along  IlHnois 
(fighway  92  to  Interstate  Hi^way  280, 
east  along  1-280  to  1-80,  then  east  along 
1-80  to  the  Indiana  border. 

Central  Zone:  That  portion  of  the 
State  between  die  Nwth  and  Soudi  Zone 
boundaries. 

South  Zone:  That  portion  of  the  State 
soudi  of  a  Hne  extending  east  from  the 
Missouri  border  along  the  Modoc  Ferry 
route  to  Randolph  County  Highway  12. 
north  along  County  12  to  Illinois 
I^ghway  3.  nordi  along  Illinois  3  to 
Illinois  159.  north  along  Illinois  159  to 
Illinois  161,  east  along  Illinois  161  to 
Illinois  4.  north  along  Illinois  4  to 
Interstate  Fflghway  7a  then  east  along  I- 
70  to  die  Indiana  border. 

Indiana— North  Zone:  That  portion  of 
the  State  north  of  a  Une  extending  east 
bom  the  Illinois  border  along  State  Road 
18  to  U.S.  Hi^iway  31.  north  along  U.S. 
31  to  U.8. 24.  east  along  U.S.  24  to 
Huntington,  then  southeast  along  VS. 
224  to  die  Ohio  border. 


Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56,  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  die  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50,  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa — North  Zone:  That  portion  of  the 
State  north  of  a  line  extending  east  from 
the  Nebraska  border  along  State 
Highway  175  to  State  37,  southeast 
along  State  37  to  U.S.  Highway  59,  south 
along  U.S.  59  to  Interstate  Highway  80, 
then  east  along  1-80  to  die  Illinois 
border. 

South  Zone:  The  remainder  of  Iowa. 

Louisiana— West  Zone:  That  portion 
of  the  State  west  of  a  line  extending 
south  from  the  Arkansas  border  along 
Louisiana  Hij^way  3  to  Bossier  City, 
east  along  Interstate  Highway  20  to 
Minden,  south  along  Louisiana  7  to 
Ringgold,  east  along  Louisiana  4  to 
Jonesboro.  south  along  U.S.  Highway 
167  to  Lafayette,  southeast  along  U.S.  90 
to  Houma,  then  south  along  the  Houma 
Navigation  Channel  to  the  Gulf  of 
Mexico  throu^  Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Michigan— North  Zone:  The  Upper 
Peninsula. 

South  Zone:  That  portion  of  die  State 
soirth  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  die  mouth  of  Stony  Creek  in 
Oceana  County:  then  due  east  to,  and 
east  and  south  along  the  south  shore  of, 
Stony  Creek  to  Webster  Road;  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east  on 
Michigan  20  to  U.S.  Highway  10B.R.  in 
the  city  of  Midland,  east  on  U.S.  10B.R. 
to  U.S.  10,  east  on  U.S.  10  and  Midiigan 
25  to  the  Saginaw  River,  downstream 
along  the  thread  of  the  Saguiaw  River  to 
Saginaw  Bay,  then  on  a  northeasterly 
line,  passing  one-half  mile  north  of  the 
Corps  of  Engineers  confined  disposal 
island  offshore  of  the  Cam  Power  Rant, 
to  a  point  one  mUe  north  of  the  Charity 
islands,  then  continuing  northeasterly  to 
the  Ontario  border  in  Lake  Huron. 

Middle  Zone:  The  remainder  of 
Michigan. 

Missouri— 'North  Zone:  That  portion 
of  the  State  north  of  a  line  extending 
east  from  the  Kansas  border  along  U.S. 
Highway  54  to  U.S.  65.  south  along  U.S. 
65  to  State  Highway  32,  east  along  State 
32  to  Stete  72.  east  along  Stete  72  to 
State  21,  south  along  State  21  to  U.S.  60 


east  along  U.S.  60  to  State  51,  south 
along  State  51  to  State  53,  south  along 
State  53  to  U.S.  62,  east  along  U.S.  62  to 
Interstate  Highway  55,  north  along  1-55 
to  State  34,  then  east  along  Stete  34  to 
the  Illinois  border. 

South  Zone:  The  remainder  of 
Missouri. 

Lower  St.  Francis  River  Area:  That 
part  of  the  St.  Francis  River  south  of  U.S. 
Highway  62  that  is  the  boundary 
between  Arkansas  and  Missouri,  and  all 
sloughs  and  chutes  (but  not  tributaries) 
connected  to  it. 

Ohio— North  Zone:  The  Counties  of 
Darke,  Miami,  Clark,  Champaign,  Union. 
Delaware,  Licking,  Muskingum, 
Guernsey,  Harrison  and  Jefferson  and 
all  counties  north  thereof.  In  addition, 
the  North  Zone  also  includes  that 
portion  of  the  Buckeye  Lake  area  in 
Fairfield  and  Perry  Counties  bounded  on 
the  west  by  State  Highway  37,  on  the 
south  by  State  204,  and  on  the  east  by 
Stete  13. 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Ohio  River  Zone:  The  Counties  of 
Hamilton,  Clermont,  Brown,  Adams, 
Scioto,  Lawrence,  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Tennessee— Reelfoot  Zone:  All  or 
portions  of  Lake  and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin— Northern  Zone:  That 
portion  of  the  State  north  of  a  line 
extending  northerly  horn  the  Minnesota 
border  along  the  center  line  of  the 
Chippewa  River  to  State  Highway  35, 
east  along  State  35  to  State  25,  north 
along  State  25  to  U.S.  Highway  10.  east 
along  U.S.  10  to  its  junction  with  the 
Manitowoc  Harbor  in  the  city  of 
Manitowoc,  then  easterly  to  the  eastern 
Stete  boundary  in  Lake  Michigan. 

Southern  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas — High  Plains:  That  area  west 
ofU.S.-283. 

Low  Plains:  That  area  east  of  U.S.- 
283. 

Montana  (Central  Flyway  Portion — 
Experimental  Zone  1:  The  Counties  of 
Big  Horn.  Blaine.  Carbon.  Daniels, 
Fergus,  Garfield.  Golden  Valley,  Judith 
Basin.  McCone,  Musselshell.  Petroleum. 
Phillips,  Richland,  Roosevelt  Sheridan, 
Stillwater,  Sweet  grass.  Valley, 
Wheadand  and  Yellowstone. 


Experimental  Zone  &  The  Counties  of 
Carter,  Custer,  Dawson.  Fallon.  Powder 
River,  Prairie,  Rosebud.  Treasure  and 
Wibaux. 

Nebraska— High  Plains:  West  of 
Highways  U.S.  183  and  U.S.  20  from  die 
northern  Stete  line  to  Ainsworth,  N-7 
and  N-91  to  Dunning.  N-2  to  Mema,  N- 
92  to  Arnold.  N-^0  and  N-47  through 
Godienburg  to  N-23,  N-23  to  Elwood. 
and  U.S.  283  to  the  southern  State  Une. 

Low  Plains:  East  of  the  High  Mains 
boundary. 

Zone  1:  Keya  Paha  County  east  of  U.S. 
Highway  183  and  all  of  Boyd  County 
including  the  adjacent  waters  of  the 
Niobrara  River. 

Zone  2:  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the 
State  line  near  Falls  City;  north  to  N-67; 
north  through  Nemaha  to  U.S.  75;  north 
to  U.S.  34;  west  to  N-63;  north  and  west 
to  U.S.  77;  north  to  N-92;  west  to  U.S.  81; 
south  to  N-66;  west  to  N-14;  south  to  I- 
80;  west  to  U.S.  34;  west  to  N-10;  south 
to  the  State  line;  west  to  U.S.  283;  north 
to  N-23;  west  to  N-47;  north  to  U.S.  30: 
east  to  N-14:  north  to  N-52: 
northwesterly  to  N-91;  west  to  U.S.  281, 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  County  east  of  U.S.  183;  east 
on  N-70  from  feeler  County  to  N-14: 
south  to  N-39:  southeast  to  N-22;  east  to 
U.S.  81;  southeast  to  U.S.  30;  east  to  U.S. 
75;  north  to  N-51;  east  to  the  State  line: 
and  south  and  west  along  the  State  line 
to  the  point  of  beginning. 

Zone  3:  The  area,  excluding  Zone  1, 
north  of  Zone  2. 

Zone  4:  The  area  south  of  Zone  2. 

New  Mexico  (Central  Flyway 
Portion) — Experimental  Zone  1:  The 
Central  Flyway  portion  of  New  Mexico 
north  of  Interstate  Highway  40  and  U.S. 
Highway  54. 

Experimental  Zone  2:  The  remainder 
of  the  Central  Flyway  portion  of  New 
Mexico. 

North  Dakota— High  Plains:  That 
portion  of  North  Dakote  west  of  the 
following  line:  beginning  at  the  South 
Dakota  border,  then  north  on  U.S.  83 
and  1-04  to  ND  41.  dien  north  to  ND  53. 
dien  west  to  U.S.  83,  then  north  to  ND 
23,  then  west  to  ND  8.  dien  north  to  U.S. 
2.  then  west  to  U.S.  85,  then  north  to  the 
Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma— High  Plains:  Beaver, 
Cimarron,  and  Texas  Counties. 

Low  Plains: 

Zone  1:  That  portion  of  northwestern 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highways: 
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staitk^  at  the  Texas-Oktohoiaa  border, 
OK  33  to  OK  47.  OK  47  to  US.  183.  ILa 
183  to  Ma  t-«0  to  US.  177.  US.  177  to 
OK  33.  OK  33  to  1-35, 1-35  to  U.S.  60, 
U.S.  80  to  US.  M.  U.S.  84  to  OK  132.  and 
OK  132  to  the  Oldahaina-Kaiuas  SUis 
line. 

Zone  2:  The  remainder  of  the  Low 
Plains  portioD  of  Oklahoaa. 

South  Dakota— Hi^  Plains:  West  of 
highway tf  and  political  boundaries 
starting  at  the  State  line  north  of 
Heireid;  U.S.  83  to  U.S.  14  to  Blunt. 
Blunt-Canning  Road  to  SD-34.  a  line 
across  the  Missouri  River  to  the 
nortiiwestem  comer  of  the  Lower  Brule 
Indian  Reservation,  the  Reservation 
Boundary  and  Lyman  County  Road 
throu^  Presho  to  1-90.  and  U.S.  183  to 
die  soodiem  State  Hne. 

lowPhJM 

Soath  Zone:  Bon  Homme,  Yankton 
and  Chy  Counties  south  of  S J). 
Kgbway  50;  Charles  Mx  County  south 
and  west  of  a  Hne  fonned  by  S  J), 
tfighway  SO  from  Dou^s  Cooily  to 
Geddes,  Highways  CFAS  6198  and  PAS 
6516  h>  Lake  Andes,  and  SD.  Hi^way 
50  to  Bon  Homme  Coanty;  Gregory 
County;  and  Union  Coanty  south  and 
west  of  &D.  Ifi^way  SO  and  Interstate 
Hi^iway29. 

North  Zone:  The  remainder  of  the  Low 
Plains  portion  of  Soodi  Dakota. 

TBxa»—Higfi  PhinK  West  of 
hi^wayi  US.  183  from  die  nordiera 
State  line  to  Vernon.  US  283  to  Albany, 
T-6  and  T-351  to  Abilene.  US.  277  to 
Del  Rio  and  the  Del  Rio  faitematianal 
Toll  Bridge  access  road. 

Low  Plains:  The  remainder  of  Texas. 

Pacific  Flyway 

CaliforBia— Northeastern  Zone:  In 
that  portion  of  the  State  lying  east  and 
\narth  of  a  line  beginning  at  ^ 
intersection  of  Interstate  5  widi  the 
California-Oregon  line;  south  along 
Interstate  5  to  its  junction  with  old 
Highway  99  at  the  town  of  Grenada: 
south  along  old  Hi^iway  98  to  its 
junction  with  Interstate  5  just  north  of 
the  towir  of  Weed:  soath  along  Interstate 
5  to  its  junction  with  Hi^way  60;  east 
and  south  along  Highway  89  to  the 
junction  of  Highway  40;  east  and  north 
on  Highway  40  to  the  junction  of 
Hi^way  70;  east  on  H^^iway  70  to 
Highway  395;  south  and  east  of 
Highway  305  to  the  point  of  intersection 
with  the  California-Nevada  State  line. 

Colorado  River  Zone:  In  those 
portions  of  San  Bernardino.  Riverside, 
and  Imperial  counties  lying  east  of  die 
following  lines:  Beginning  at  the 
intersection  of  Highway  95  widi  the 
Califomia-Nevada  State  Una;  south 
along  Highway  45  to  Vidal  ]uncti<»: 


south  through  the  town  of  Rice  to  the 
San  Bemardino-Rivecside  county  line  on 
a  road  known  as  "Aqueduct  Road"  in 
San  Bernardino  County;  south  from  the 
San  Bemardino4Uverside  county  hne  on 
road  loiown  in  Riverside  County  as  the 
"Desert  Coater  to  Rice  Road"  to  die 
town  of  Desert  Center  east  31  miles  on 
Interstste  10  to  its  intersection  with  the 
Wiley  Well  Road  south  on  this  road  to 
Wiley  Well:  southeast  along  die  Army- 
Kiilpitas  Road  to  Uie  Blydte.  Brawley. 
Davis  Lake  intersections:  south  on 
Kythe-Brawley  paved  road  to  its 
intersection  with  the  Ogilby  and  Tumco 
Mine  Road;  south  on  this  road  to 
ICghway  80:  east  seven  miles  on 
H^way  80  to  its  intersection  with  the 
Andrade-^Ugodones  Road:  south  on  this 
paved  road  to  the  intersection  of  the 
Mexican  boundary  Une  at  Algodones. 
Mexico. 

Southern  Zone:  In  that  portion  of 
southern  California  (but  excluding  the 
Colorado  River  zone)  lying  south  and 
east  of  a  line  beginning  at  the  mouth  of 
the  Santa  Maria  River  at  the  Pacific 
Ocean;  east  along  the  Santa  Maria  River 
to  where  it  crosses  Highway  166  near 
the  City  of  Santa  Maria;  east  on 
Highway  166  to  the  junction  of  Highway 
99;  south  on  Ifighway  99  to  the  crest  of 
the  Tehachapi  Mountains  at  Tejon  Pass: 
east  and  north  along  the  crest  of  the 
Tehachapi  Mountains  to  where  it 
intersects  Highway  178  at  Walker  Pass; 
east  on  Highway  178  to  the  jimctlon  of 
Highway  395  at  the  town  of  faiyokem; 
south  on  Hi^way  395  to  the  junction  of 
Hi^way  58;  east  of  Highway  58  to  the 
junction  of  faiterstate  15;  east  on 
Interstate  15  to  the  junction  with 
Highway  127;  north  on  Highway  127  to 
the  point  of  intersection  with  the 
Caltfomia-Nevada  State  Hne. 

District  22  Defined:  All  of  Imperial 
County,  and  those  portions  of  Riverside 
and  San  Bernardino  counties  lying  sooth 
and  east  of  the  following  line:  Starting  at 
the  intersection  of  Hi^way  86  and  the 
north  boundary  of  Imperial  County, 
north  along  Hi^iway  86  to  Hi^way  111; 
north  along  H^way  111  to  its  junction 
with  interatete  10  in  the  town  of  Indio. 
east  on  Interstate  10  to  its  junction  with 
the  Cottonwood  Springs  road  in  Sec  0. 
T6S,  RllE;  north  along  that  road  and  the 
Mecca  Dale  road  to  Amboy;  east  along 
Highway  66  to  its  intersection  with 
Highway  OS;  north  along  Hij^way  96  to 
the  Califomia-Nevada  boundary. 

Bahmce^f-lhe^tatB  Zone:  The 
remainder  61  CaUfomia  not  included  in 
the  Northeastern.  Soothem.  and  die 
Colorado  River  Zones. 

Idaho—Zone  1  (FL  Hall-Americaa 
Falls  Zone):  Indades  all  lands  and 
waters  within  tbe  Fort  Hall  Indian 
Reservation  and  Bannock  County: 


Bingham  County,  except  that  portion 
widiin  the  Bladdoot  Reservoir  drainage; 
and  Power  County  east  of  State 
Hi^way  37  and  State  Highway  30. 

Zone  2.-  Indudes  the  remainder  of 
Idaho. 

Nevada— C/ork  County  Zone:  All  of 
Clarit  County. 

Remainder^-tihe-State  Zone:  The 
remainder  of  Nevada. 

Oregon— Columbia  Basin  Mallard 
Management  Unit  Morrow  and 
Umatilla  Counties. 

Washington— East  (Columbia  Basin 
Mallard  Management  Unit):  Includes  all 
areas  lying  east  of  the  Pacific  Crest  Trail 
and  east  of  the  Big  White  Salmon  River 
in  Klickitat  County. 

West:  Includes  all  areas  lying  to  the 
west  of  Eastern  Washington. 

Atltmtic  Flyway 

Coiuiecfjcuf— Same  zones  as  for 
ducks. 

Georgia — ^>ecial  Area  for  Canada 
Geese:  See  State  Regulations. 

Massachasette — Same  zones  as  for 
dudes. 

New  Hampshire — Same  zones  as  for 
dudes. 

New  Jersey— Same  zones  as  for 
ducks. 

New  York— Same  zones  as  for  ducks, 
but  in  addition: 

Early-Season  Goose  Area:  All  or 
portions  of  St  Lawrence  County:  see 
State  Hunting  Regulations  for  area 
descriptions. 

North  Carolina— Canada  Geeee:  East 
of  1-95  Zone:  That  portion  of  North 
Carolina  east  of  1-05. 

West  of  1-85  Zone:  That  portion  of 
North  Carolina  west  of  1-05. 

Pennsylvania — Same  zones  as  for 
ducks  but  in  addition: 

Southeast  Zone:  That  portion  of  the 
State  lying  east  and  souUi  of  s  boundary 
beginnii^  at  Interstate  Highway  83  at 
die  Maiyland  border  and  extending 
north  to  Hairisburg.  then  east  on  1-81  to 
Route  443.  east  on  443  to  Lei^ton.  dien 
east  via  206  to  Stroudsburg.  then  east  on 
1-80  to  dke  New  Jersey  Une:  and  Uiat 
portion  of  tbe  Siuquennah  River  from 
Harrisburg  north  to  the  confluence  of  the 
Kvest  and  north  brand»es  at 
Northumberiand.  induding  a  25-yard 
zone  of  land  adjacent  to  the  waters  of 
the  river. 

Viigitua—Oack  Bay  Area  Defined  for 
Canada  geese  aa  dwse  portions  of  the 
dties  of  VlKbiia  Beach  and  Chesapeake 
lying  east  ofUS  »^way  17  and 
Interstate  04. 

Defined  for  white  geeee  as  the  waters 
of  Back  bay  and  ite  tributaries  and  the 


mardies  adjacoit  thereto,  and  on  the 
land  and  marshss  between  Bad(  Bay 
and  the  Atlantic  Ocean  from  Santfwidge 
to  tbe  North  Carolina  Hne,  and  on  and 
along  the  sh(»e  of  North  LanAng  River 
and  the  marshes  adjacent  thereto,  and 
on  and  along  the  shores  of  Binson  hdet 
Lake  (formerly  known  as  Lake 
Tecumseh)  and  Red  Wing  Lake  and  the 
marshes  adjacent  thereto. 

West  Virginia— Same  zones  as  for 
ducks.  I  j 

Mississippi  ¥\ywaj 

Arkansas — Speciat  Area  for  Canada 
Geese:  Canada  geese  may  be  hunted 
only  in  the  following  counties; 
Arkansas,  Ashley.  Qiicot,  Clay. 
Craighead,  Crittenden,  Qross.  Desha. 
Drew,  Greene.  Indqtendence.  Jackson. 
Jefferson,  Lawrence,  Lee.  Lincoln, 
Lonoke,  Wlississippi,  M<mroe.  Phillips, 
Poinsett.  Prairie.  Pulaski,  Randolph.  St 
Francis,  White,  and  Woodrufl. 

Illinois — Saaie  zones  as  for  dudis  bat 
in  additim: 

North  and  Central  Zones 

Tri-Couaty  Zone:  The  following 
counties  or  portions  ai  coonties:  PultoB 
(Buckheart,  Cantoi,  Cass.  Decifidd. 
Fairview.  Fanaington,  Joshna,  Orion. 
and  Putnam  Townsh^  and  that  portion 
of  Banner  Towadiip  bounded  on  the 
north  by  Ubnois  Hi^nvay  Oand  on  the 
east  by  US.  HIriiway  24)  and  Knox 
Comities.        iT 

South  Ztme      ' 

Southern  Illinois  Quota  Zone: 
Alexander.  Jaduon.  Union,  and 
Williamson  Coentiea. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Countiea 

Early  Canada  Goose  Seasons 

Northeastern  Uliaou  Canada  Goose 
Zone:  Cook.  DuPage.  Gmndy,  Kane. 
Kankakee.  Kendall.  Lake.  McHevy.  and 
Witt  Counties. 

Iowa— Southwest  Zone:  That  portion 
of  the  State  lying  south  and  weat  of  a 
line  extending  flnrth  from  tbe  Misaouri 
border  akn«  US.  Higjbway  71  to 
Interstate  l^^way  80l  west  on  1-80  to 
U.S.  59.  nordi  on  US.  50  to  Stete 
Highway  37.  then  notthweat  on  Stete  37 
to  Stete  17S,  dun  west  on  Stete  175  to 
the  Nebraska  borda. 

Kaitacky—Westma  Zone:  That  i 
west  of  a  iLie  beginning  at  the 
Tennessee  bosdv  at  FuJton  and 
extending  nordi  akmg  the  Purchase 
Parkway  to  Interstete  Highway  24,  t 
along  1-24  to  US  Highway  641.  north 
along  US  641  to  US.  90,  aortiicasl  aloi« 
U.S.  60  to  U.S.  41,  dien  nordi  along  US. 
41  to  the  Indiana  border. 


Ballard  Reporling  Area:  That  area 
enconpassed  by  a  Hne  beginning  at  the 
nordiweat  dty  Itndto  of  Widdifie  fai 
Ballard  Coanty  and  extending  westwaid 
to  die  middle  of  the  Misnssin>i  River, 
north  along  die  MissiasiHii  River  and 
along  the  low-water  marie  ol  the  Ohto 
River  on  the  Illinois  diore  to  die  BaDard- 
McCTacken  Coanty  line,  sondi  along  the 
county  hne  to  Kentucky  Hi^iway  358, 
south  along  Kentndcy  358  to  US 
Highway  60  at  LaCenter;  then  sootwest 
along  US.  60  to  the  northeast  dty  lindte 
ofWickliffe. 

Henderson-Union  Reporting  Area: 
Those  portions  of  Henderson  aiHi  Union 
Counties  within  the  Western  Zone. 

Louisiana— Southwest  Zon^  That 
portion  fA  the  State  bounded  by  a  line 
extending  east  from  the  Texas  border 
along  Louisiana  Highway  12  to  Ra^y, 
then  along  US.  Hi^way  190  to 
Opelousas,  then  on  i-4e  to  Lafayette, 
then  south  along  U.S.  167  to  Louisiana 
82,  then  west  along  Louisiana  82  to  the 
Texas  border. 

Michigan — Same  zones  as  for  ducks 
but  in  addition: 

North  Zone 

Superior  Counties  Goose  Management 
Unit  (GMUp  The  Counties  of 
Ontonagon,  Houghton.  Baraga,  and 
Marquette. 

South  Zone 

Pish  Point  GMU:  Those  portions  of 
Tusoola  and  Huron  Counties  bounded 
on  the  south  by  Michigan  ffigbway  138 
and  Bay  City  Road,  on  tbe  east  by 
Colwood  and  Besrport  Roads,  ra  the 
north  by  Kibnana^  Road  and  a  line 
extending  directiy  weeX  off  tbe  end  of 
Kilmanagh  Road  into  Saginaw  Bay  to 
the  west  boundary,  and  on  die  west  by 
the  Ttecoia-Bay  Coanty  Hne  and  a  Hne 
extending  diredly  north  off  die  end  of 
the  Tuscola^ay  Coanty  Hne  into 
Saginaw  Bay  to  the  north  boundary: 

Allegan  County  GhfU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  ol  U.&  Highway  131  and  102nd 
Avenue  in  Otsego  township.  ADe^n 
County,  and  extending  westerly  along 
102nd  Avenue.  101st  Street,  and  again 
on  102nd  Avenue  to  42nd  ^rcet  in 
Cheshire  township,  Allegan  Coanty, 
soulheriy  along  42nd  Stnel  to  lOdi 
Avenue  in  the  Village  of  Bloondngdale, 
Van  Boien  Coanty.  westerly  elong  lOdi 
Avenue  to  46th  Street,  northerly  along 
46di  Street  to  Phoenix  Road,  westerly 
along  Phoenix  Roed  nertheriy  along 
150th  Street  and  west  agsin  akmg 
Phoenix  Road  to  57di  Street  to  CohnnUa 
township.  Van  Bioen  Coanty,  sootheriy 
along  57di  Street  to  Phoenix  Road, 
westeriy  on  I4iocnte  Rand  to  US.  31  at 
South  Haven,  northerty  along  US.  31  to 


Interstate  Ffighway  1881  nurtfteesteriy 
along  1-196  to  Aduns  Street  in  HoQand 
towrmhip,  Ottawa  County,  easterly 
along  Adams  Street  and  lOOIh  Street  to 
U.S.  131  in  Byron  township.  Kent 
Coanty,  then  southeriy  along  US  131  to 
the  point  <rf  beginning. 

Saginaw  Coanty  GMU:  That  portion 
of  Saginaw  Coanty  bounded  by 
Michigan  Highway  46  on  the  north; 
Michigan  52  on  the  west;  Fergus, 
Buedic.  and  west  Verne  Roads  on  die 
south;  and  Kfiddgan  13  on  the  east 

Muskegon  County  Wastewater  GMl^ 
That  portion  of  Muskegon  County  widiin 
the  boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  ^ 
Muskegon  State  Game  Area,  in  sections 
5. 8.  7. 8. 17. 18. 19. 2a  29. 3a  and  32. 
TION  R14W,  and  sections  1. 2.  la  11. 12. 
13. 14, 24.  and  25,  TlON  R15W.  as 
posted. 

Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  tbe  Allegan  County  GMU, 
south  of  a  line  beginning  st  the  Ontario 
border  at  die  Bluewater  Bridge  in  the 
city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Hi^way  04  to  l-6a  westeriy  along  1-60 
to  Michigan  Highway  21.  westeriy  along 
Michigan  21  to  I-OO.  northerly  along  1-06 
to  1-196.  westerly  along  1-196  to  Lake 
Midugan  Drive  (M-45J  in  Grand  Rapida. 
westerly  along  Lake  MicUgan  Mve  to 
the  Lake  Mic^gan  shore,  then  diiedly 
west  from  die  aid  of  Lake  Michigan 
Drive  to  the  Wisconsin  border. 

Early  Caiada  Goose  Seasons 

Upper  Peninsula— Thai  area  east  of  a 
line  beginning  at  the  Wisconsin  border 
in  Green  Bay  and  extending  north 
dmiugh  tbe  canter  of  Utde  Bay  De  Noc 
and  die  center  of  White  Fish  River  to 
U.S.  i^way  2.  east  ak>ng  US.  2  to 
Interstate  Hi^way  75.  north  along  1-75 
to  Micfaigsn  tfi^way  28,  west  along 
Michigan  28  to  Midiigan  221.  nordi 
along  Michigui  221  to  Brimley.  then 
north  to  tbe  Ontario  border. 

Lower  P&iinsulo— Ail  areas  except 
the  Shiawassee  River,  Allegan.  Lapeer 
end  Muskegon  Stete  Game  Areas 
(SGA).  die  Shiawassee  National 
Wildlife  Refnce.  diat  portion  of  die 
Maple  River  SGA  east  of  State  Road, 
diat  portion  of  die  Pointe  Moadlee  SGA 
south  of  die  Horan  River.  Muskegon 
County  Wastewater  Area,  that  portion 
of  die  Fish  Point  Wildlife  Area  posted 
"State  Game  Area— Hunting  by  Permit 
Only",  die  East  Unit  of  Wigwam  Bay 
Wikflife  Area,  and  Nayanqping  Point 
Wildlife  Areas. 

Munssoto—West  Central  Gooes 
Zone:  Hat  area  encompassed  by  a  Una 
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beginning  at  the  intersection  of  State 
Trunk  H^way  (STH)  29  and  U.S. 
Highway  212  and  extending  west  along 
U.S.  212  to  U.S.  59.  south  along  U.S.  59  to 
STH  67,  west  along  STH  67  to  U.S.  75, 
north  along  U.S.  75  to  County  State  Aid 
Highway  (CSAH)  30  in  Lac  qui  Parle 
County,  west  along  CSAH  30  to  County 
Road  70  in  Lac  qui  Parle  County,  west 
along  County  Road  70  to  the  western 
boundary  of  the  State,  north  along  the 
western  boundary  of  the  State  to  a  point 
due  south  of  the  intersection  of  STH  7 
and  CSAH  7  in  Big  Stone  County,  and 
continuing  due  north  to  said  intersecton, 
then  north  along  CSAH  7  to  CSAH  8  in 
Big  Stone  County,  east  along  CSAH  6  to 
CSAH  21  in  Big  Stone  County,  south 
along  CSAH  21  to  CSAH  10  in  Big  Stone 
County,  east  along  CSAH  10  to  CSAH  22 
in  Swift  County,  east  along  CSAH  22  to 
CSAH  5  in  Swift  County,  south  along 
CSAH  5  to  U.S.  12,  east  along  U.S.  12  to 
CSAH  17  in  Swift  County,  south  along 
CSAH  17  to  CSAH  9  in  Chippewa 
County,  south  along  CSAH  9  to  STH  4a 
east  along  STH  40  to  STH  29,  then  south 
along  STH  29  to  the  point  of  beginning. 

Lac  Qui  Parle  Goose  Zone— Thai  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  Slate  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STTi)  40,  north 
along  STH  40  to  STH  119,  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH  7. 
east  along  STH  7  to  CSAH  6  in  Swift 
County,  east  along  CSAH  6  to  County 
Road  65  in  Swift  County,  south  along 
County  Road  65  to  County  Road  34  in 
Chippewa  County,  south  along  County 
Road  34  to  CSAH  12  in  Chippewa 
County,  east  along  CSAH  12  to  CSAH  9 
in  Chippewa  County,  south  along  CSAH 
9  to  STH  7,  southeast  along  STH  7  to 
Montevideo  and  along  the  municipal 
boundary  of  Montevideo  to  U.S.  212; 
then  west  along  U.S.  212  to  the  point  of 
beginning. 

Southeast  Goose  Zone:  The  Counties 
of  Anoka,  Carver,  Dakota,  Dodge, 
Fillmore.  Freeborn,  Goodhue,  Hennepin, 
Houston,  Mower,  Olmsted,  Ramsey, 
Rice,  Scott  Steele,  Wabasha. 
Washington,  and  Winona, 

Early  Canada  Goose  Seasons 

Fergus  Palls/Alexandria  Canada 
Goose  Zone:  That  area  encompassed  by 
a  line  beginning  at  the  intersection  of 
State  Truck  Hif^way  (STH)  55  and  STH 
28  and  extmding  east  along  STH  28  to 


County  State  Aid  Highway  (CSAH)  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  Douglas  County,  North  along 
CSAH  3  to  CSAH  69  in  Otter  Tail 
County,  north  along  CSAH  69  to  CSAH 
46  in  Otter  Tail  County,  east  along 
CSAH  46  to  the  eastern  boimdary  of 
Otter  Tail  County,  north  along  the  east 
boundary  of  Otter  Tail  County  to  CSAH 
40  in  Otter  Tail  County,  west  along 
CSAH  40  to  CSAH  75  in  Otter  Tail 
County,  north  along  CSAH  75  to  STH 
210,  west  along  STH  210  to  STH  106, 
north  along  STH  108  to  CSAH  1  in  Otter 
Tail  County,  west  along  CSAH  1  to 
CSAH  14  in  Otter  Tail  County,  north 
along  CSAH  14  to  CSAH  44  in  Otter  Tail 
County,  west  along  CSAH  44  to  CSAH 
35  in  Otter  Tail  County,  north  along 
CSAH  35  to  STH  106.  west  along  STH 
108  to  CSAH  19  in  Wilkin  County,  south 
along  CSAH  19  to  STH  55,  then 
southeast  along  STH  55  to  the  point  of 
beginning. 

Southwest  Border  Canada  Goose 
Zone:  All  of  Martin  County  and  that 
portion  of  Jackson  County  south  and 
east  of  U.S.  Highway  60. 

Early  and  Late  Canada  Goose  Seasons 

Twin  Cities  Metropolitan  Goose 
Zone — ^All  or  portions  of  Anoka,  Carver, 
Dakota,  Hennepin,  Ramsey,  Scott,  and 
Washington  Counties. 

Missouri — North  Goose  Zone:  That 
portion  of  the  State  north  and  west  of  a 
line  extending  south  from  Crystal  City 
along  U.S.  Highway  67  to  U.S.  60,  West 
along  U.S.  60  to  Missouri  Highway  21, 
north  along  Missouri  21  to  Missouri  72, 
west  along  Missouri  72  to  Missouri  32, 
west  along  Missouri  32  to  U.S.  65,  north 
along  U.S.  65  to  U.S.  54,  west  along  U.S. 
54  to  the  Kansas  border. 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north. 
Missouri  Highway  5  on  the  east. 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west 

Southeast  Goose  Zone:  That  area 
lying  east  of  U.S.  Highway  67  and  south 
of  Crystal  City. 

Lower  St.  Francis  River  Area:  That 
part  of  the  St.  Francis  River  south  of  U.S. 
Highway  62  that  is  the  boundary 
between  Arkansas  and  Missouri,  and  all 
sloughs  and  chutes  (but  not  tributaries) 
connected  to  it 

South  Goose  Zone:  The  remainder  of 
Missouri. 

Ohio—Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  aqd  on 
the  south  by  U.S.  Highway  322. 

Tennessee — Southwest  Tennessee 
Zone:  That  portion  of  the  State  south  of 


State  Highways  20  and  104,  and  west  of 
U.S.  Highways  45  and  45W. 

Northwest  Tennessee  Zone:  Lake, 
Obion  and  Weakley  Counties  and  those 
portions  of  Gibson  and  Dyer  Counties 
not  included  in  the  Southwest 
Tennessee  Zone. 

Kentucky /Barkley  Lake  Zone:  That 
portion  of  the  State  bounded  on  the  west 
by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Tennessee 
Zones  and  on  the  east  by  State  Highway 
13  from  the  Alabama  border  to 
Clarksville  and  U.S.  Highway  79  from 
Clarksville  to  the  Kentucky  border 

Wisconsin — Horicon  Zone:  The  area 
encompassed  by  a  border  commencing 
at  the  intersection  of  Highway  21  and 
Fox  River  in  Winnebago  County,  then 
running  westerly  along  Highway  21  to 
its  intersection  with  the  west  boundary 
of  Winnebago  County,  then  southerly 
along  the  west  boundary  of  Winnebago 
County  to  its  intersection  with  the  north 
boundary  of  Green  Lake  County,  then 
westerly  along  the  north  boundary  of 
Green  Lake  County  to  its  intersection 
with  the  north  boundary  of  Marquette 
County,  then  westerly  along  the  north 
boundary  of  Marquette  County  to  its 
intersection  with  Highway  22,  then 
southerly  along  Highway  22  to  its 
intersection  with  Highway  33,  then 
westerly  along  Highway  33  to  its 
intersection  with  Highway  78,  then 
southerly  along  Highway  78  to  its 
intersection  with  Interstate  90/94,  then 
southerly  along  Interstate  90/94  to  its 
intersection  with  Highway  60,  then 
easterly  along  Highway  60  to  its 
intersection  with  Highway  83,  then 
northerly  along  Highway  83  to  its 
intersection  with  Highway  175,  then 
northerly  along  Highway  175  to  its 
intersection  with  Highway  28,  then 
westerly  along Tiighway  28  to  its 
intersection  with  County  Highway  AY, 
then  northerly  and  then  westerly  along 
County  Highway  AY  to  its  intersection 
with  County  Highway  Y,  then  northerly 
along  County  Highway  Y  to  its 
intersection  with  County  Highway  H, 
then  easterly  along  County  Highway  H 
to  its  intersection  with  Highway  67,  then 
easterly  along  Highway  67  to  its 
intersection  with  Highway  45,  then 
northwesterly  along  Highway  45  to  its 
intersection  with  the  east  shore  of  the 
Fond  Du  Lac  River,  then  northerly  along 
the  east  shore  of  the  Fond  Du  Lac  River 
to  its  intersection  with  Lake  Winnebago, 
then  northerly  along  the  western 
shoreline  of  Lake  Winnebago  to  its 
intersection  with  the  Fox  River,  then 
westerly  along  the  Fox  River  to  its 
intersecion  with  Highway  21. 
Pine  Island  Zone:  The  area 
encompassed  by  a  border  commencing 


at  tlw  interestfan  of  Ht^nwy  !•  sad 
HIgiiway  78  Is  CokoMa  Cointy,  OcB 
running  westerly  along  IHghway  M  to 
its  faitersMrtiea  wttk  Weyli  Riwd  ttea 
souther^  akng  Weyh  Read  to  die  aiost 
southerly  pofcit  of  Hs  intevsection  with 
the  West  Boandny  of  Sectkn  91.  tben 
southeriy  akng  the  West  Boandary  of 
Section  31  to  Hs  hitersection  with  the 
Seek  Gounty/Cohmbia  COnnty 
boandary.  then  soatheriy  akmg  Sauk 
County /Cohnnbia  Goanty  boandary  to 
its  intersection  with  Hi^iway  S3,  ttien 
westerly  along  Ifighway  33  to  its 
intersection  with  Interstate  90/W,  then 
southeasteriy  along  Interstate  90/94  to 
its  intersectton  with  Highway  78.  then 
norfteriy  akng  Highway  78  to  its 
intersection  with  Highway  1& 

CSoi/ias  Zone:  The  area  enoompassed 
by  a  border  commencing  at  the 
intersection  of  Hilltcq)  Road  and  Collins 
Marsh  Road  in  Manitowoc  Cowty.  thra 
running  westerly  al(Mig  Hilltop  Road  to 
its  intersection  with  Humpty  Dinnpty 
Road,  tben  southerly  along  Hnmpty 
Dnmpty  Road  to  its  intersectioa  with 
Poplar  Grove  Road,  then  eaateriy  and 
then  aootherly  akmg  Pofriar  Grove  Road 
to  its  taitenectiaa  widi  Coonly  Higjiway 
)J,  then  soodMasteriy  along  County 
hiighway  f)  to  its  intersection  with 
Collins  Road  tlien  soodierfy  along 
Colhns  Road  to  its  hitersection  with  the 
Manitowoc  River,  then  sootheasterty 
along  the  Manitowoc  River  to  its 
intersection  «vith  Qoairy  Road,  flien 
northeriy  along  Qaany  Road  to  its 
intersection  with  Hnbeiger  Road,  dien 
nMlherty  akmg  Einberger  Road  to  its 
intersection  with  Moschel  Road,  then 
westerly  alofi(g  Mosdiel  Road  to  Its 
inten^ection  «sidi  CoiHns  Marrii  Road, 
then  northerly  along  Collins  Marsh  Road 
to  its  intersection  wiA  IfiDtop  Road. 

Theresa  Zone:  The  area  encompassed 
by  a  border  commencing  at  the 
intersection  of  Highways  46  and  67  in 
Fond  Du  Lac  County,  then  running 
westeriy  along  Highway  87  to  its 
intersection  with  Coanty  Highway  H, 
then  wester^  along  County  Highway  H 
to  its  intersection  with  County  liighway 
Y,  then  southeriy  along  County  Highway 
Y  to  its  intersection  with  Coanty 
Highway  AY.  then  easterly  and 
southeriy  along  County  H^nvay  AY  to 
its  intersection  with  Highway  28,  then 
easterly  atong  Hi^way  28  to  its 
intersectiao  with  Highway  ITSi,  dien 
southerly  aleog  Highway  175  to  its 
intersectiaa  with  Hi^iway  33.  dien 
easterly  aioag  Highway  33  to  its 
intersection  widi  Higbway  48^  dM» 
northerly  akng  Hi^bway  45  to  its 
'  intersection  with  Highway  87. 


ExtniotSUme 

Misaiasippi  River  Sabxoae:  That 
portton  of  the  State  encompassed  by  a 
lint  beginning  at  the  intersacdon  cd  the 
Burlingtcm  Northern  Railway  and  dw 
Illinois  bonier  in  Grant  County,  then 
extending  northerly  along  the  Rnrlington 
Northern  Railway  to  the  city  limit  of 
Presoott  in  Pierce  Coanty,  then  west 
along  dw  Aescott  dty  limit  to  the 
Minnesota  border. 

Rock  Prairie  Suiaone:  The  area 
encompassed  by  a  border  commencing 
at  the  intersection  at  County  Highway  A 
and  Highway  12,  th«i  westerly  along 
County  Highway  A  to  this  intersection 
with  lnt»stote  90.  then  southeriy  along 
Interstate  90  to  its  intersection  with  tiie 
Illinois  State  line,  tben  easterly  along 
the  minois  State  bne  to  ila  iotersectioB 
with  Hi^way  120,  then  northerly  along 
Highway  120  to  its  intersection  widi 
Highway  50,  then  easterly  aloi^ 
Hi^iway  50  to  its  intersection  with 
Highway  12,  tben  northeriy  along 
Hi^way  12  to  its  totersecioo  with 
Coanty  Hi^way  A. 

BrowB  County  SubzooK  The  area 
encon^Msaed  fay  a  border  connnendng 
at  the  intersection  of  the  Fox  River  widi 
Green  Bay  in  Brown  Coanty.  then 
running  soatherly  along  the  Fox  Rhrer  to 
its  intersection  with  H^way  2S,  then 
northwesterty  along  Hi^nvay  29  to  its 
intersection  with  the  Brown  County  Hne. 
then  counterclockwise  along  the  Brown 
County  line  to  its  intersection  with 
Green  Bay,  then  directly  east  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  ^lip  Charmd  to  its 
intersection  with  the  Fox  River. 

Remaiitder  of  Exterior  Zone:  Thet 
portton  of  the  State  not  iadoded  bt  the 
Horicon.  Pfaie  bland,  CdKns,  or  Theresa 
Zones;  or  Rock  Prairie.  Kfississippi 
River,  or  Brown  Coanty  Subzones. 

Early  Canada  Goose  Seasons 

Early  Goose  Hunt  Subtone:  That  area 
boimded  by  a  line  beginning  et  Lake 
Michigan  in  Port  Washington  and 
extending  west  along  Ifi^iway  33  to 
Highway  175.  south  along  Hi^lnvay  175 
to  Highway  83.  sooth  along  Ffigfawsy  83 
to  F^iway  36,  soudnvest  akn^ 
H^mray  36  to  Highway  120,  sooth  along 
Highway  120  to  Ifigjnray  12.  dien 
soudieast  atong  Ifighway  12  to  the 
Illinois  State  Ifaie. 

Central  Plyway 

Colorado  (Central  Flyway  Portion}— 
M)/fA  CRfKm/ lAint  Boonded  by  the 
Continental  Divider  the  northern  State 
line,  and  highways  US-K  to  1-78^  1-78  to 
I-Z5, 1-25  to  I-7D  and  1-70  to  die 
Continental  Divide. 


Sooth  Park  Unit  ChafKse,  Caster, 
Fremont  Lake,  Park,  and  TeBar 
CouuCiea. 

SanJj^  Votky  Unit  Alamosa. 
Conefoe,  Costina,  and  Rto  Grande 
Counties  and  the  portion  of  Sagnache 
Coanty  east  of  the  Continental  Divide 

NoT^  Park  Unit  Jackson  Coonty. 

Arkansas  Valley  Unit  Baca.  Bent, 
Crowdey.  Kiowa,  Otero  and  Rrowers 
Counties. 

Remainder.  Remainder  of  the  Central 
Flyway  portion  (^Colorada 

Kansas— White  Geese: 

Unit  1:  That  area  east  of  US-76  and 
north  of  t-TO. 

Unit  2:  The  remainder  of  Kansas. 

Dork  Geese: 

Marais  des  Cygne  Valley  Unit  The 
area  is  bounded  by  die  Missouri  State 
line  to  K-OB.  K-68  to  U.S-18B.  U.S.-ie8 
to  K-7.  K-7  to  K-31  to,  K-»l  U.&-80. 
U.S.-e9  to  IC-230,  K-23e  to  die  Missouri 
State  Une. 

Sou^  Flint  Hills  Unit  The  area  is 
bounded  \gi  Highways  U.S.  50  to  K-57. 
K-57  to  U  A-75,  U.S.-75  to  K-a9,  K-a8  to 
K-06,  K-88  to  U.&-77,  U.S.-77  to  \i&^ 
50. 

Central  Flint  Hills  Unit  That  area 
southwest  of  Topeka  bounded  by 
tUgbways  U.S.-75  to  loterstote  36. 
Interstate  35  to  U.&-6a  U.&-aO  to  \y&- 
77,  U.S.-77  to  Interstate  7a  Interstate  70 
to  U5.-75. 

Strip  Pitt  Unit  That  area  of  soudieast 
Kansas  bounded  by  die  Missouri  State 
Una  to  U.&-18a  U.S^180  to  US,-6ft 
U.S.-60  to  K-39,  K-39  to  U.SM6QI  U.&- 
180  to  dte  CHdahoasa  State  line,  and  the 
OkIah<mi8  State  line  to  dw  Misaoori 
StoteUne. 

Montana  (Central  Flyway  IHrtion)— 
Sheridan  County:  Indades  all  of 
Sheridan  Coonty. 

Remainder:  Includes  die  remainder  of 
the  Central  Flyway  portion  of  Montana. 

Nebrasla— North  Unit  Keya  Paha 
Coanty  east  of  US-183  and  all  (tf  Boyd 
Coanty.  indading  the  boundary  waters 
of  dw  Niobrara  River,  all  of  Knox 
County  and  that  portion  of  Cedar 
County  west  of  VS.  81. 

East  Unit  The  area  east  of  a  Hne 
beginning  at  US-183  at  die  northern 
State  line;  soudi  to  N-^  east  toUS-i281; 
south  to  tlw  southern  State  Hne. 
excludii«  die  North  Unit 

West  Unit  AD  of  Nebraska  west  of 
die  East  Unit 

New  Mexico  (Central  Flyway 
Portioa}— White  Geese: 

Rio  Grande  Valley  Unit  The  Central 
Flyway  pmtion  of  New  Mexico  in 
Socorro  and  Valencia  Counties. 

/ZetnomdSs/r  The  remainder  of  the 
Central  Flyway  portion  of  New  Mexico. 
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North  Dakota— Missouri  River  Zone: 
The  dark  goose  late-season  zone  is  that 
portion  of  North  Dakota  encompassed 
by  a  line  starting  at  the  South  Dakota 
border,  then  north  on  U.S.  83  and  1-64  to 
ND  41,  then  north  to  ND  53,  then  west  to 
U.S.  83.  then  north  to  ND  23,  then  west 
to  ND  37.  then  south  to  ND  1804,  then 
south  approximately  9  miles  to 
ElbowcMoids  Bay  on  Lake  Sakakawea, 
then  south  and  west  across  the  lake  to 
ND  8.  then  south  to  ND  200,  then  east  to 
ND  31.  tiien  south  to  ND  25,  then  south 
to  1-94.  then  east  toND  6,  then  south  to 
the  South  Dakota  border,  and  then  east 
to  the  point  of  origin. 

Statewide:  All  of  North  Dakota. 

South  Dakota — Darii  Geese: 

Missouri  River  Unit  Hie  Counties  of 
Bon  Homme,  Brule,  Buffalo,  Campbell, 
Charies  Mix,  Corson  (east  of  highway 
SO-65).  Dewey,  Gregory,  Haakon  (north 
of  Kirley  Road  and  east  of  Plum  Creek), 
Hughes,  Hyde,  Lyman  (north  and  east  of 
highways  1-90  and  US-183],  Potter, 
Stanley,  Sully,  Tripp  (east  of  highway 
US-183).  Walworth,  and  Yankton  (west 
ofhi^wayUS-81). 

Remainder  The  remainder  of  South 
Dakota. 

Texas— WesL-  West  of  U.S.  81. 

£;as/L- East  of  U.S.  81. 

Wyoming  (Central  Flyway  Portion) — 
See  State  Regulations 

Pacific  Flyway 

Arizona — GMU22  and  23:  Game 
Management  Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California — Same  zones  as  for  ducks 
but  in  addition: 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on 
Interstate  Highway  5  to  the  junction 
with  Hahn  Road  north  of  Arbuckle  in 
Colusa  County;  then  easterly  on  Hahn 
Road  and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  River;  then 
southeriy  on  the  Sacramento  River  to 
the  Tisdale  Bypass  to  where  it  meets 
O'Banion  Road;  then  easterly  on 
O'Banion  Road  to  State  Highway  99; 
then  northerly  on  State  Highway  99  to 
its  junction  with  the  Gridley-Colusa 
Hi^way  in  Gridley  in  Butte  County; 
then  westerly  on  the  Gridley-Colusa 
Highway  to  its  junction  with  the  River 
Road;  then  northerly  on  the  River  Road 
to  the  Princeton  Feny;  then  westerly 
across  the  Sacramento  River  to  State 
Highway  45;  then  northerly  on  State 
Highway  45  to  its  junction  with  State 
Highway  162;  then  continuing  northerly 
on  State  Highway  45-182  to  Glenn:  then 


westeriy  on  State  Highway  162  to  the 
point  of  beginning  in  Willows. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road 
to  West  Butte  Road;  southerly  on  West 
Butte  Road  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road; 
southerly  on  West  Butte  Road  to  State 
Highway  20;  and  westerly  along  State 
Highway  20  to  the  Sacramento  River. 

San  Joaquin  Valley  Area:  Thai  area 
bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west  on 
State  Highway  132  to  the  junction  of 
Interstate  Highway  5;  then  southerly  on 
Interstate  Highway  5  to  the  junction  of 
State  Highway  152  in  Merced  County; 
then  easterly  on  State  Highway  152  to 
the  junction  of  State  Highway  165;  then 
nortiierly  on  State  Highway  165  to  the 
junction  of  State  Highway  99  at  Merced; 
then  northerly  and  westerly  on  State 
Highway  99  to  the  point  of  beginning. 

Colorado  (Pacific  Flyway  Portion) — 
Browns  Park  Zone:  The  Browns  Park 
portion  of  Moffatt  County. 

Delta  and  Montrose  Counties  Zone: 
All  of  Delta  and  Montrose  Counties. 

Gunnison  and  Saguache  Counties 
Zone  (west  of  the  Continental  Divide): 
Gunnison  County  and  that  portion  of 
Saguache  County  lying  west  of  the 
Continental  Divide. 

Dolores,  LaPlata,  and  Montezuma 
Counties  zone:  All  of  Dolores,  LaPlata, 
and  Montezuma  Coimties. 

Remainder-of-the-State  in  the  Pacific 
Flyway  Zone:  The  remainder  of  the 
Pacific  Flyway  Portion  of  Colorado. 

Idaho — Area  1  Zone:  Benewah, 
Bonner,  Boundary,  Kootenai,  and 
Shoshone  Counties. 

Area  2  Zone:  Bear  Lake,  that  portion 
of  Bingham  County  within  the  Blackfoot 
Reservoir  drainage,  Blaine  County  north 
and  west  of  U.S.  Highway  93,  Boise, 
Bonneville,  Butte,  Camas,  Caribou 
County  except  that  portion  within  the 
Fort  Hall  Indian  Reservaiton.  Clark, 
Clearwater,  Custer,  that  portion  of 
Elmore  County  north  and  east  of 
Interstate  84,  Franklin,  Fremont,  Idaho, 
Jefferson.  Latah,  Lemhi,  Lewis,  Madison, 
Nez  Perce,  Oneida,  that  portion  of 
Power  County  west  of  State  Highway  37 
and  State  Highway  39,  Teton,  and 
Valley  Counties. 

Area  3  Zone:  Ada,  Adams,  Canyon, 
Elmore  County  south  and  west  of 
Interstate  84,  Gem,  Owryhee  County 
west  of  State  Highway  51,  Payette,  and 
Washington  Cotmties. 

Area  4  Zone:  Blaine  County  south  and 
east  of  U.S.  Highway  93,  Cassie. 


Gooding.  Jerome,  Lincoln,  Minidoka, 
Owyhee  County  east  of  State  Highway 
51,  and  Twin  Falls  Counties. 

Area  5  Zone  (Ft.  Hall-American  Falls 
Zone):  All  lands,  including  private 
holdings,  within  the  fort  Hall  Indian 
Reservation,  Bannock,  Bingham  except, 
that  portion  within  the  Blackfoot 
Reservoir  drainage.  Power  County  east 
of  State  Highway  37  and  Highway  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

10  Northern  Counties  Area:  The 
Counties  of  Boundary,  Bonner,  Kootenai. 
Benewah,  Shoshone,  Latah,  Nez  Perce. 
Lewis,  Clearwater,  and  Idaho. 

Southwestern  Area:  That  portion  of 
Idaho  lying  west  of  the  line  formed  by 
U.S.  Highway  93  north  from  the  Nevada 
border  to  Shoshone,  thence  northerly  on 
Idaho  State  Highway  75  (formerly  U.S. 
Highway  93)  to  Challis,  thence  northerly 
on  U.S.  Hi^way  93  to  the  Montana 
border  (except  the  10  Northern  Counties 
Area). 

Southeastern  Area:  That  portion  of 
Idaho  lying  east  of  the  line  formed  by 
U.S.  Highway  93  north  from  the  Nevada 
border  to  Shoshone,  thence  northerly  on 
Idaho  State  Highway  75  (formerly  U.S. 
Highway  93)  to  Challis,  thence  northerly 
on  U.S.  Highway  93  to  the  Montana 
border. 

Montana  (Pacific  Flyway  Portion) — 
East  of  the  Continental  Divide  Zone: 
The  Pacific  Flyway  portion  of  the  State 
located  east  of  the  Continental  Divide. 

West  of  the  Continental  Divide  Zone: 
Includes  the  remainder  of  the  Pacific 
Flyway  portion  of  Montana. 

Nevada — Clark  County  Zone:  Clark 
County. 

Elko  County  and  that  portion  of  Ruby 
Lake  National  Wildlife  Refuge  within 
White  Pine  County  Zone:  All  of  Elko 
County  and  that  portion  of  Ruby  Lake 
National  Wildlife  Refuge  within  White 
Pine  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway 
Portion)— 7Vort/>  of  1-40  Zone:  The 
Pacific  Flyway  portion  of  New  Mexico 
located  north  of  1-40. 

South  of  1-40  Zone:  The  Pacific 
Flyway  portion  of  New  Mexico  located 
south  of  1-40. 

Oregon — Western  Zone:  Consists  of 
all  counties  west  of  the  summit  of  the 
Cascades,  excluding  Klamath  and  Hood 
River  Counties. 

Special  Canada  Goose  Management 
Area:  Consists  of  those  portions  of  Coos, 
Curry,  Douglas  and  Lane  Counties  lying 
west  of  U.S.  Highway  101;  and  that 
portion  of  western  Oregon  west  and 
north  of  a  line  starting  at  the  Columbia 
River  at  Portland,  south  on  Interstate  5 


to  Hwy  22  at  Balem.  east  on  Hwy  22  o 
the  Stayton  Cutoff,  south  on  the  Stayton 
Cutoff  to  Stayton  and  straight  south  to 
the  Santiam  River,  west  (downstream) 
along  the  north  shore  of  the  Santiam 
River  to  Interstate  5.  south  on  Interstate 
5  to  its  junction  with  Hwy  126  at  Eugene, 
and  west  on  Hwy  126  to  Highway  36, 
north  on  Highway  36  to  Forest  Road 
5070  at  Brickerville,  west  and  south  on 
Forest  Road  5070  to  Highway  126,  west 
on  Highway  128  to  the  Oregon  Coast 

Northwest  Oregon  Special  Permit 
Goose  Area:  Includes  Sauvie  Island 
Wildlife  Area,  only  in  designated  areas 
but  excluding  Nor&i  Unit  and  Columbia 
River  Beaches,  private  lands  of  Sauvie 
Island,  and  including  Scappoose  Flat 
and  Deer  Island,  lower  Columbia  River 
Area,  Ankeny  National  Wildlife  Refuge, 
private  lands  adjacent  to  William  L 
Finley  National  Wildlife  Refuge,  and 
private  lands  adjacent  to  Baskett  Slough 
National  Wildlife  Refuge. 

Early-Season  Canada  Goose  Area: 
Starting  in  Portland  at  the  Interstate 
Highway  5  Bridge,  south  on  1-5  to  U.S. 
Highway  30.  west  on  U.S.  Highway  30  to 


the  Astoria-Megler  Bridge,  from  the 
Astoria-Megler  Bridge  along  the  Oregon- 
Washington  State  line  to  the  point  of 
beginning. 

Eastern  21one:  Consists  of  all  counties 
east  of  the  summit  of  the  Cascades, 
including  all  of  Klamath  and  Hood  River 
Counties. 

Columbia  Basin  Goose  Area:  Includes 
the  Counties  of  Gilliam,  Morrow, 
Sherman,  Umatilla.  Union.  Wallowa, 
and  Wasco. 

Lake  and  Klamath  Counties  Zone:  All 
of  Lake  and  Klamath  Counties. 

Baker  and  Malheur  Counties  Zone: 
All  of  Baker  and  Malheur  Counties. 

Utah — Washington  County  Zone:  All 
of  Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Early-Season  Canada  Goose  Area: 
Cache  County. 

Washington-Eastern  Washington 
Zone:  Includes  all  areas  lying  east  of  the 
Pacific  Crest  Trail  an,d  east  of  the  Big 
White  Sahnon  River  in  Klickitat  County. 

Columbia  Basin  Goose  Area-Adams. 
Benton,  Douglas,  Fraklin,  Grant.  Kittitas, 


Lincoln,  Okanogan.  Spokane,  and  Walla 
Coimties  and  east  of  Satus  Pass  (U.S. 
Highway  97)  in  Klickitat  County. 

Western  Washington  Zone:  Includes 
all  areas  lying  to  the  west  of  Eastern 
Washington. 

Lower  Columbia  River  Special  Goose 
Management  Area-Claik,  Cowlitz. 
Pacific  and  Wahkiakum  Counties. 

Skagit  Special  Goose  Management 
Area — Island.  Skagit.  Snohomish,  and 
Whatcom  Coimties. 

Early-Season  Canada  Goose  Area — 
Starting  in  Vancouver  at  the  Interstate 
Highway  5  Bridge  north  on  1-5  to  Kelso, 
west  on  State  Highway  4  from  Kelso  to 
State  Highway  401.  south  and  west  on 
State  Highway  401  to  the  Astoria-Megler 
Bridge,  fit)m  the  Astoria-Megler  Bridge 
along  the  Washington-Oregon  State  line 
to  the  point  of  beginning. 

Wyoming  (Pacific  Flyway  Portion) — 
Early  Season  Areas:  See  State 
Regulations. 

[PR  Doc.  90-22323  Filed  S-20-00;  8:45  am] 
WUJNQ  COM  4aiO-H-M 


BEST  COPY  AVAILABLE 


^ 


UMI 


Friday 

SeptMnbar  21,  1990 


Part  III 

Department  of 
Education 

Special  Programs  for  Students  From 
Disadvantaged  Backgrounds;  Upward 
Bound  Program,  Talent  Search  Program, 
Student  Support  Services  Program; 
Notice 


DEPARnipiT  OF  EDUCATION 

I  Prograaw  for  StiMtanIs  From 


Fodetal  Register  /  Vol  55.  No.  184  /  Friday.  September  a.  1990  /  Notices 


Federal  Regbter  /  VoL  55,  No.  184  /  Friday.  September  21.  1990  /  Notices 


Bound  Pi  uyiaiH,  Talent  Seoreh 
Piuytaiiit  fliudeiit  Support  Services 


:  Department  of  Education. 
action:  Combined  notice  of  proposed 
funding  priorities  for  fiscal  year  1991. 


r.  llie  Secretary  proposes 
funding  pricwities  for  fiscal  year  1991  for 
service  activities  to  be  supported  under 
die  following  programs  of  die  ^ledal 
Programs  for  Students  from 
Disadvantaged  Backgrounds:  Upward 
Bound,  Talent  Search,  and  Student 
Support  Services.  Funding  for  these 
programs  is  contingent  upon  availability 
of  appropriations;  appropriations  have 
not  been  enacted  at  this  time. 
DATn:  Ccnnments  must  be  received  on 
or  before  October  22, 199a 
AOOMSao:  Comments  should  be 
addressed  to  Jowava  M.  Leggett 
Director,  Division  of  Student  Services, 
Office  of  Postsecondary  Education, 
(room  aoea  Regional  Office  Building.-3) 
400  Maryland  Avenue.  SW., 
Washington.  DC  20202-5249.  Telephone 
(202)  70e-«804. 
RM  RimNDI  MPOMIATIOII  CONTACT: 

The  contact  person  listed  under  each  of 
die  programs. 

!!■■■■■  ■ *  Itrnt  II  Jll«  ■ 

Roposea  rnonnes 

In  accordance  with  die  Education 
Department  General  Administrative 
Regulations  (QX^AR),  34  CFR 
75.106(c)(3).  die  Secretary  proposes  to 
set  aside  fimds  and  give  an  absolute 
prefarence  to  qiplicatfaas  that  respond 
to  one  of  the  pcopoaed  priorities 
described  in  this  notice  (or  fiscal  year 
lOOL  Aa  absolute  priority  permits  die 
Secretary  to  sdect  for  funding  only 
diose  applicadons  proposing  projects 
that  meet  one  of  diese  priorities.  The 
Secretary  invites  public  comment  on  the 
merits  of  the  proposed  priorities.  The 
Secretary  will  publish  a  Closing  Date 
Notice  for  each  of  diese  priorities  at  a 
later  date. 

The  final  priorities  will  be  announced 
in  the  Fadacal  Bsglstar.  The  final 
priorities  will  be  determined  by 
responses  to  diis  notice  and  available 
funds.  Hie  publication  of  these  priorities 
does  not  bind  dw  United  States 
Department  of  Education  to  fund 
projects  under  any  or  all  of  these 
programs.  Funding  of  particular  projects 
defwnds  on  die  availability  of  fimds.  the 
nature  of  die  final  priorities,  and  the 
quality  of  die  applications  received. 

The  following  proposed  priorities 
represent  areas  in  whidi  ti^e  Secretary 


proposes  to  support  service  activities 
throu^  grants  In  Aree  programs: 
l^iward  Boond.  Trient  Sewch  and 
Student  Support  Services.  Brief 
descriptions  of  the  diree  programs 
foUow. 

The  Upward  Bound  Program  is 
designed  to  generate  skills  and 
motivation  necessary  for  success  to 
education  beyond  high  school  nmoog 
low-income  and  potential  first- 
generation  college  students  who  are 
enrolled  in  high  school  or  who  are 
veterans  seeldng  to  prepare  themsdhras 
for  entry  into  postsecondary  programs. 

The  Talent  Search  program  ideoAifiss 
disadvantaged  young  people  witk 
potential  for  postsecondary  educatlOB, 
encourages  them  to  continue  and 
^aduate  from  secondary  schools  sad  to 
enroll  in  programs  of  postsaeondaiy 
education,  and  encourages  Ugh  sdbool 
dropouts  to  return  to  schooL 

The  Student  Support  Servioss  laoyam 
provides  supportive  services  tv 
disadvantaged  college  students  to 
enhance  their  potential  for  successfully 
completing  the  education  program  to 
whidi  they  are  enrolled. 

Proposed  Priority  for  the  Upward  Bound 


The  Secretary  proposes  to  establish 
an  absolute  priority  for  a  fiscal  year 
1991  grant  competition  under  the 
Upward  Bound  Program.  Under  the 
priority,  fimds  woold  be  used  to 
estaUirii  region^  centers,  each  ofadddi 
would  offer  an  intensified  math  and 
sdenoe  cairicuhnn  along  with  othar 
curricula  for  a  six-week  period  dvtog 
tixe  summ^  to  students  currentiy 
participating  to  an  Upward  Bound 
projei^  and  to  odMr  students  who  meeH 
die  criteria  for  participation  in  Upward 
Booad.  widwot  regard  to  34  CFR 
64&10(b).  Projects  must  establish  a 
cooperative  relationship  with  other 
Federal  and  non-Federal  science  and 
mathematics  teaching  and  learning 
activities,  if  any,  in  ^ir  areas,  iaduding 
(1)  activities  funded  under  the 
Eisenhower  Mathematics  and  SdsBoe 
Education  programs.  (2)  activities  and 
programs  fimded  by  die  National 
Science  Foundation  {NSF),  and  (3)  if 
diere  are  any  Federal  laboratoriaa  ot 
science  facilities  in  the  area,  witk  ftose 
facilities  participating  in  the  Secrstosy 
of  Energy's  initiative  to  relate  those 
fodlities  to  elementary  and  secondary 
school  science  teadiing.  Examplaa  of 
cooperative  relationships  include 
student  identification  and  recruit 
cmnbined  staff  and  program  ( 
activities,  sharing  of  teaching  st 
and  approaches,  and  joint  evaluattoaof 
project  activities. 


For  Further  Information  Contact 
GoUUi  Hodgdon.  Division  of  Student 
Services,  400  Maryland  Avenue  SW. 
^ooB  3060  ROB-3),  Washington,  DC 
2Bne-5249,  (202)  70ft-4804. 

Proposed  Priority  for  the  Talent  Seardi 


The  Secretary  proposes  to  establish 
ao  abeehito  priority  for  a  fiscal  year 
ttn  graat  competition  under  the  Talent 
Seanh  Ptogram.  Under  the  priority, 
finds  would  be  reserved  for  projects 
designed  to  attract  seventh  and  eighth 
grade  eligible  participants  in  order  to 
encourage  them  to  complete  high  school 
mad  continue  their  education  at  the 
poBlseeondary  level  after  graduation, 
wi&oot  regard  to  34  CFR  643.3(a)(5).  The 
Secretary  will  not  fund  any  projects  that 
propose  to  serve  only  seventh  and 
ei^lh  graders.  The  Secretary  will  fund 
projects  that  propose  to  include  seventh 
and  eighth  graders  among  the  student 
papulation  to  be  served. 

For  Further  Information  Contact 
Goldia  Hodgdon,  Division  of  Student 
Services,  400  Maryland  Avenue  SW. 
^oom  3060  ROB-3).  Washington,  DC 
aB02-5249.  (202)  70fr-4804. 

Proposed  Priority  for  the  Studrat 
Sapport  Services  Program 

Hie  Secretary  proposes  to  establish 
an  absolute  priority  for  fiscal  year  1991 
grant  competition  under  the  Student 
Support  Services  program  for  projects 
operated  by  institutions  of  higher 
education  whose  activities  are  designed 
to  assist  students  currentiy  enrolled  in  2- 
year  institutions  of  higher  education  to 
secve  admission  to  and  financial 
assistance  for  enrollment  in  4-year 
iaalitutions  of  higher  education. 

T^e  Secretary  proposes  to  make  these 
grants  to  currentiy-funded  Student 
Sopport  Services  projects  at  two-year 
ooOsges  to  allow  these  projects  to 
eiqiand  their  services  to  include 
assintinfl  students  currentiy  enrolled  in 
diese  two-year  institutions  to  secure 
adnission  and  financial  assistance  for 
CBKollment  in  four-year  postsecondary 
programs.  The  Secretary  proposes  to 
Bflril  flds  competition  to  currentiy 
finded  projects  at  two-year  institutions 
of  higher  education  for  the  following       , 
reasons; 

(1)  These  services  are  intended  to 
conqilement  the  totality  of  services 
provided  as  part  of  a  Student  Support 
Swices  program  and  the  Secretary 
does  not  believe  diat  the  funding  of  such 
services  on  a  stand-alone  basis 
eflhttively  inqilements  the  Student 
Stq^KUt  Ssrvtees  program;  and 

CQ  Ikase  institutions  will  have  a 
» of  students  who  have  been 


participating  in  Student  Siqiport 
Services  for  at  least  one  academic  year 
and  wdio  are  immediate  clients  te  the 
new  services  to  be  provided  under  this 
priority. 

The  legislation  establishing  the 
Student  Support  Services  program 
allows  students  to  receive  the  services 
provided  by  a  Student  Support  Services 
project  only  from  the  institution  at 
v^ch  they  are  enrolled.  Only  students 
enrolled  at  two-year  colleges  may 
receive  services  under  this  priority. 
Hierefore,  only  two-year  institutions 
may  apply  for  assistance  under  this 
priority. 


For  Further  Information  Contact  May 
Weaver,  Division  of  Student  Services, 
400  Maryland  Avenue  SW.  (room  3060 
ROB-3),  Washington,  DC  20202-5249. 
(202)708-4804. 

Invitation  to  Commmit 


Interested  persons  are  invited  to 
submit  comments  fmd  recommendations 
regarding  these  priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
306a  Regional  Office  Building  #3. 7tii 
and  D  Stieets  SW^  Washington,  DC 


between  die  hours  of  8:30  a  jn.  and  4 
pjXL,  Monday  dirough  Friday  of  each 
week  except  Federd  holidays. 

Authority:  20  US.C  lOTOd. 
[Catalog  of  Federal  Domestic  Assistance 
Prograin  Numben:  84M7A.  Upward  Bound 
Program:  84i>MA.  Talent  Seardi  Program: 
and  84M2A,  Student  Siqiport  Services 
Program] 

Dated:  September  17,  IflOa 
Lanro  F.  Cavaios, 
Secretary  of  Education. 
[PR  Doc.  90-22358  Filed  9-20-W;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  BWCinncauOn  Aammnranon 
7  CFR  Part  1717 
RmO«72-AA41 

wnowaaw  convacis  ror  ma  rwcnase 
and  Sale  of  Electric  Power  and  Energy 


;  Rural  Electrification 
Administration.  USDA. 

ACTION:  Proposed  rule. 


;  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  chapter  XVU,  Part  1717. 
Post-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans,  by  adding  a  new  subpart. 
Subpart }— Wholesale  Contracts  for  the 
Purchase  and  Sale  of  Electric  Power  and 
Energy.  The  new  subpart  revises  REA 
policies  and  procedures  presently  set 
forth  in  (a)  REA  Bulletin  111-1. 
Wholesale  Contracts  for  the  Purchase 
and  Sale  of  Electric  Energy;  (b)  REA 
Form  444.  Wholesale  Power  Contract — 
Federated  Cooperative;  and  (c)  REA 
Form  444a.  Supplemental  Agreement;  for 
implementing  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seq.)  (the  "RE  Act")  and  typical  REA 
loan  and  security  documents  which 
require  each  REA  borrower  to  condition 
the  effectiveness  of  any  contract  entered 
into  for  the  sale  or  purchase  of  electric 
energy  with  which  to  operate  its  system 
upon  the  approval  of  the  Administrator 
of  REA. 

Upon  the  publication  of  the  final  rule, 
REA  Bulletin  111-1  will  be  rescinded, 
the  existing  version  (6-1960)  of  REA 
Form  444  will  be  replaced,  and  REA 
Form  444a  will  no  longer  be  used. 

DATis:  Written  comments  should  be 
sent  to  REA.  bearing  a  postmark  or 
other  comparable  independent  proof  of 
submission,  on  or  before  November  20. 
1990.  REA  requests  that  an  original  and 
three  copies  of  all  comments  be 
submitted.  Comments  submitted  via 
facsimile  machine  will  not  be  accepted. 

anowffSWS:  Submit  written  comments 
to  Mr.  Laurence  V.  Bladen.  Financing 
Policy  Specialist.  Rural  Electrification 
AdmLoistration,  room  1272.  South 
Building.  U.S.  Department  of 
Agricultdre.  Washington.  DC  20250- 
1500.  Comments  may  also  be  inspected 
at  room  1272  between  8:15  a.m.  and  4:45 
pjn. 

FON  RNITMDI  IWfOWIIATIOII  CONTACT: 
Mr.  Laurence  V.  Bladen.  Financing 
Policy  ^>edalist  Rural  Electrification 
Administration,  room  1272.  South 
Building.  U.S.  Department  of 


Agriculture.  Washington.  DC  20250- 
150a  telephone  number  (202)  382-9558. 
SUmnKNTAIIV  WrOIWIIATION:  Pursuant 
to  the  RE  Act  REA  hereby  proposes  to 
amend  7  CFR  chapter  XVII  by  amending 
Part  1717,  Post-Loan  Policies  and 
Procedures  Conmion  to  Insiu«d  and 
Guaranteed  Electric  Loans  by  adding 
Subpart } — Wholesale  Contracts  for  the 
Purchase  and  Sale  of  Electric  Power  and 
Energy.  This  subject  is  presently  treated 
in  REA  Bulletin  111-1  and  REA  Forms 
444  and  444a. 

This  regulation  will  be  issued  in 
conformity  with  Executive  Order  12291, 
Federal  Regulations.  It  will  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  or  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity,  and  has  been  determined 
not  to  be  "major". 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  proposed  rule  would  not  represent  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  xmder  the  National 
Environmental  PoUcy  Act  of  1969  [42 
U.S.C.  4321  et  seq.  (1976)]  and,  therefore, 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  10.850,  Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  part  3015  subpart  V  in  50  FR 
47034,  (November  14, 1985),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

The  reporting  and/or  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Manageihent  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  The  OMB 
approval  number  for  these  requirements 
is  0572-0089. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data., 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


Department  of  Agriculture,  Clearance 
Officer,  Office  of  Information  Resources 
Management  room  404-W.  Washington. 
DC  20250  and  to  the  Office  of 
Management  and  Budget  Paperworic 
Reduction  Project  (OMB#  0572-0089). 
Washington.  DC  20503. 

Background 

This  proposed  regulation,  7  CFR  part 
1717,  Subpart )— Wholesale  Contracts 
for  the  Purchase  and^Sale  of  Electric 
Power  and  Energy  is  one  component  of  a 
comprehensive  rule-making  project 
currently  being  undertaken  by  REA  to 
improve  the  credit  quality  and  credit 
worthiness  of  loans  made  by  or 
guaranteed  by  REA  under  the  RE  Act  to 
REA-financed  power  supply  systems. 
While  interrelated  to  the  other 
components  of  this  overall  rule-making 
effort  this  regulation  covering 
wholesale  power  contracts  can  be 
implemented  individually,  and  therefore 
is  being  promulgated  as  a  separate  rule. 

Congress  enacted  the  RE  Act  to 
institute  a  program  designed  to  provide 
electric  power  to  rural  America.  The  RE 
Act  created  REA  and  authorizes  REA  to 
make  and  guarantee  loans  that  will 
enable  rural  communities  to  obtain 
electric  power.  In  response  to  the  RE 
Act,  rural  communities  across  America 
formed  non-profit  electric  distribution 
cooperatives.  After  REA-financed 
distribution  cooperatives  were  formed, 
groups  of  cooperatives  banded  together 
to  form  central  power  supply 
cooperatives  also  known  as  generation 
and  transmission  cooperatives  (G&Ts). 
1^8  second-level  cooperative  formation 
stemmed  fit)m  an  effort  on  the  part  of 
the  distribution  cooperatives  to  secure 
and  more  economically  obtain  a  long- 
term  source  of  wholesale  power. 

G&Ts  are  owned  and  controlled  by 
their  members  and  are  merely  the  means 
by  which  the  members  generate  and 
transmit  electric  power  for  themselves 
rather  than  purchasing  power  and 
transmission  service  from  another 
source.  As  a  financial  matter  the 
structure  is  intended  to  and  does 
operate  as  basicaUy  one  organization 
with  the  financial  strength  of  the  G&T 
resting  on  the  retail  sales  of  the 
distribution  members.  However,  instead 
of  having  one  organization  performing 
the  generating,  transmitting  and 
disMbuting  fvmction,  which  is  commonly 
the  practice  with  investor  owned 
utiUties.  the  G&T  engages  in  the  first  two 
on  behalf  of  its  members  and  the  latter 
perform  the  distributing  operation. 
Because  of  the  separation  of  functions 
between  ttitftivo  organizations,  the  GAT 
and  its  aiembers  are  bound  by  35  year 
all  requirements  contracts  which  assure 


the  financial  support  of  the  members  for 
the  operations  of  the  G&T.  These 
contracts  are  relied  upon  by  the 
Administrator  in  meeting  the 
requirements  of  section  4  of  the  RE  Act 
(7  U.S.C  904). 

Section  4  of  the  RE  Act  (7  U.S.C.  904) 
commits  to  the  discretion  of  the 
Administrator  the  adequacy  of  security 
for  loans  made  or  guaranteed  by  REA.  It 
has  been  the  practice  of  every  REA 
Administrator  since  1950  to  require  as  a 
condition  for  making  or  guaranteeing 
G&T  loans  pursuant  to  the  RE  Act  that 
the  G&T  shall  obtain  long-term  contracts 
with  its  members  obligating  them  to 
jpurchase  all  of  their  electric 
requirements  to  the  extent  that  the  G&T 
shall  have  power  and  energy  available. 
The  purpose  of  this  requirement  is  to 
assure  that  the  G&T  will  have  a  market 
for  the  power  generated  and  transmitted 
by  the  REA-assisted  facilities  and  thus 
be  able  to  repay  the  loan.  Thus  the  term 
of  the  contract  is  typically  set  to  cover 
the  period  from  the  date  of  the  first 
advance  of  funds  by  REA  on  the  loan  to 
the  date  that  the  last  payment  is  due  to 
be  made  on  the  loan,  i.e.  a  date  35  years 
from  the  date  of  the  last  advance  on  the 
G&T  loan.  Accordingly,  the  contracts 
are  often  referred  to  as  "35-year 
contracts"  but  are  more  accurately 
referred  to  as  "life-of-loan  contracts." 
Life-of-loan  confracts  also  provide 
assurance  to  REA  that  electric 
distribution  borrowers  will  have  an 
adequate  source  of  reasonably  priced 
dependable  power  with  which  to 
generate  retail  sales  that  will  provide 
the  primary  source  or  revenue  for 
repaying  their  own  obligations  to  REA. 
The  practice  of  using  life-of-loan,  all- 
requirements  contracts  in  the  REA 
electric  program  is  established  by  REA 
in  the  exercise  of  the  REA 
Administrator's  power  and  obligation 
under  section  4  of  the  RE  Act  (7  U.S.C. 
904)  to  obtain  adequate  security  for  the 
loan  and  to  assure  repayment  within  the 
time  agreed  upon. 

REA  last  promulgated  the  above 
poUcy  concerning  wholesale  power 
contracts  on  April  24, 1969  when  it 
issued  Bulletin  111-1  superseding  a 
similar  bulletin  on  the  subject  which  had 
been  issued  on  July  29, 1957.  The  REA 
form  of  wholesale  power  contract 
entitled  "Wholesale  Power  Contract- 
Federated  Cooperative, "  (REA  Form 
444)  and  related  supplement  (REA  Form 
444a)  were  last  officially  revised  in  June 
of  1960.  The  structiure  of  approximately 
60  G&Ts  and  their  approximately  600 
distribution  member  cooperatives  is 
based  on  contracts  iMgttiByaf-^ 
identical  to  REA  FotaMjM[|Wji<<' . 

During  the  1951  hea^^DUoNi  m 
Senate  Subcommittee  of  the  Committee 


on  Appropriations,  the  all-requirements 
agreements  were  characterized  by  the 
REA  Administrator  as  the  principal 
security  for  REA  loans  and  as 
tantamount  to  a  guarantee.  See  Hearings 
before  tiie  Senate  Subcommittee  of  the 
Committee  on  Appropriations  on 
Agricultural  Appropriations  for  1951, 
8l8t  Cong.,  2d  Sess.,  pp.  1342  et  seq.  The 
complete  text  of  a  typical  all- 
reqidrements  contract  was  also  placed 
into  the  record  of  those  hearings  at  page 
1409. 

REA  life-of-loan.  all-requirements 
contracts  have  been  repeatedly  upheld 
by  Federal  and  state  courts  in  a  series  of 
decisions  beginning  in  1968.  See  for 
example:  Alabama  Power  Co.  v. 
Alabama  Electric  Cooperative,lnc.,  394 
FAi  672.  cert  denied,  393  U.S.  1000 
(1968);  TriState  Generation  and 
Transmission  Assoc,  Inc.  v.  Shoshone 
River  Power.  Inc.,  874  F.2d  1346  (10th 
Cir.  1989);  Greensboro  Lumber  Co.  v. 
Georgia  Power  Co.,  844  F.2d  1538  (11th 
Cir.  1988);  United  States  v.  Southwestern 
Electric  Coop.,  863  F.Supp.  538  (S.D.Ill. 
1987);  and  Upper  Missouri  G»T  Electric 
Coop.  Inc.  V.  McCone  Electric  Coop  Inc.. 
503  P.2d  1001  (Mont.S.C.  1972).  The 
holdings  of  those  decisions  are  being 
ratified  and  confirmed  by  the  proposed 
rule. 

In  recent  years  the  costs  of  many 
G&Ts  have  escalated  significantly  and, 
.in  some  cases,  have  caused  serious 
financial  problems  for  the  G&T  and  its 
members.  At  the  beginning  of  fiscal  year 
1988,  REA  and  11  financial  troubled 
electric  borrowers  who  had  received 
more  than  $7  billion  in  REA  financial 
assistance.'  As  the  costs  of  power  from 
their  G&T  has  risen,  some  distribution 
cooperatives  have  tried  to  sell  their 
assets  to  neighboring  investor-owned 
utilities,  or  to  void  their  long-term 
contracts  with  their  G&T  in  order  to 
obtain  power  more  cheaply  from 
neighboring  utiUties.  The  withdrawal  of 
any  distribution  cooperative  frx)m  the 
G&Ts  system  necessarily  shifts  the 
fixed  costs  of  the  electricity 
(represented  by  the  debt  service)  to  the 
other  members  of  the  G&T  and  raises 
the  possibility  of  default  with  potentially 
disastrous  results  for  the  systenu' 


>  Rural  Electrification  Adminiatratioa  United 
State*  Department  of  Agriculture,  Report  of  th« 
Adminutratot^-Fimsal  Year  1988.  (Waahington.  DC 
UaOA,  ISae),  4.  *ee  generally.  CoE«re«aional 
Reeearch  Service.  The  Library  of  Coagreta,  Aum/ 
Electric  Cooperative  DefauJte:  Origine.  Current 
Stattia.  and  Legielative  Implioatioita,  (Waihington, 
DC  LOG  1968),  (#86-866  E). 

■  Fucht  V.  Rural  Electric  Convenience 
Cooperative,  Inc.  858  FJd  1210, 1212-1213  (7th  Cir. 
1988). 


These  repeated  assaults  on  the  REA 
life-of-loan,  all-requirements  contract 
although  unsuccessful  have  proved 
costly  to  the  rural  electrification 
program.  REA  and  the  U.S.  Department 
of  Justice  have  had  to  commit 
substantial  amounts  of  fiscal  and  staff 
resources  in  recent  years  to  defending 
the  all-requirements  contract 
Furthermore,  these  repeated  assaults, 
coupled  with  defaults  and  bankruptcies 
by  some  borrowers,  recently  prompted 
one  nationally  know  rating  agency  to 
downgrade  several  G&Ts  credit  ratings 
and  to  place  the  National  Rural  UtUities 
Cooperative  Finance  Corporation,  a 
private,  not-for-profit  cooperative 
association  which  serves  as  a  source  of 
additional  financing  for  its  members  to 
supplement  REA  loans,  on  credit  watch 
vrith  negative  implications  and  later 
downgrade  its  credit  rating.*  Ultimately, 
the  resultant  increased  borrowing  costs 
being  inciured  by  these  organizations 
are  paid  for  by  virtually  al  RE  Act 
beneficiaries  in  the  form  of  increased 
electric  rates  and  hinder  the 
Congressional  policy  that  these  electric 
systems  be  encouraged  and  assisted  to 
satisfy  their  credit  needs  from  their  own 
organizations  and  other  sources  at 
reasonable  rates  and  terms. 

REA  believes  that  by  modifying  its 
standard  form  of  wholesale  power 
contract  to  make  explicit  certain  key 
features  which  courts  have  found  to  be 
implicit  and  by  reaffirming  the  ciritical 
importance  of  such  confracts  to  the 
continuing  success  of  the  REA  program, 
REA  can  discourage  unnecessary 
litigation,  conserve  government  and 
borrower  resources,  and  help  to  restore 
investor  confidence  in  the  G&T 
structiue.  REA  also  notes  that  the 
existing  forms  were  last  revised  in  1960 
and  therefore  REA  is  taking  this 
opportunity  to  make  certain  editorial 
improvements  and  revisions. 

The  principal  changes  to  "REA  Forms 
444  and  444a  (rev.  6-60)"  are  as  follows: 
1.  The  recitals  have  been  extensively 
revised  to  express  in  words  several 
critical  concepts  that  have  previously 
been  the  unexpressed  but  implied  intent 
of  all  interested  parties  as  to  the  nature 
and  piupose  of  their  commitments.  The 
recitals  make  it  dear  that  the  confract  is 
the  keystone  of  the  G&T  cooperative 
power  supply  arrangement  and  as  such 
is  being  relied  upon  by  REA  and  also  by 


•  Robert  R.  Edmiaton.  "Credit  Chadc:  An 
inveatment  banker  tell*  what  inveatora  tike  and 
dialika  about  rural  electric  loana,"  Rural 
Electrification,  November  1966, 28; 

Bartell  Nyberg.  nJle  tioublei  generate  shock  . 
wavK  Wall  Street  questloni  viability  of  rural 
electric  financing  program."  Denver  Poet,  fuae  It 
1966,  IH. 
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prival*  lenders,  ITie  ndtals  also 
lecoyiiaB  that  tha  oontiact  is  being 
made  for  Mveral  porpoaes  indoding: 

(a)  Smqwrtiiig  the  ftnanring  citha 
GatTa  io^  tam  imrestnienl  in  utility 
fodlities; 

(b)  Sapporting  the  devciopniflBt  of  an 
orgsnixational  sliufclure.  aapagement 
team  and  staff  by  the  G&T: 

(c)  Maximiziag  the  eoonomies  of  . 


(d)  Pennittmg  long  tenn  planning:  and 

(e)  Supporting  long  term  power  nppty 
aiiangenientw. 

2.  Langoage  qualifying  the  GftTa 
obligatioo  to  provide  ail  the  electric 
power  and  energy  reiinired  by  each 
member  of  tha  G&T  has  been  deleted  to 
reinforce  the  concept  expressed  in  the 
recitals  that  the  partiea  intend  a 
matnality  of  ohligatimt.  REA  is 
particulariy  taiterested  in  receiving 
comments  on  this  proposed  change. 

X  The  rate  provision  defines  the 
G4Ts  revenoe  requirements  in  greater 
detail  than  prior  editions  of  the  contract 
did.  For  example,  the  proposed  contract 
explidUy  recognizes  more  modem 
financing  arrangements,  such  as  l^^^w^ 
and  power  pnr^asa  contracts  from 
Indepmdent  power  suppliers,  which 
GftTs  are  now  using  to  meet  their 
power  supply  arrangements  in  addition 
to  traditional  G&T  owned  sources.  The 
new  provision  on  rates  also  recognizes 
the  (rt>ligation  of  the  members  to  pay 
rates  which  enable  the  G&T  to  poform 
its  obligations  on  loan  documents,  e^ 
to  meet  ftnsncial  ratios. 

4.  A  new  paragraph  5  adds  an  express 
"take  or  pey~  concept  to  the  previously 
exphdt  all-requirements  concept  found 
in  the  general  rate  meldng  provision 
contained  in  paragraph  wh^  is  being 
changed  only  slightly  from  the  1960 
version  of  REA  Form  444.  The  "take  or 
pay"  concept,  sometimes  popularly 
refened  to  as  a  "heU  or  high  water" 
provision,  expressly  assures  that  eecb 
member  of  the  GAT  makes  payment  to 
the  G&T  sufficient  to  cover  thet 
member's  proportionate  share  of  the 
costs  of  the  G&T  regardless  of  whether 
orjiot  power  and  energy  is  available  to 
and  received  by  the  member  under  the 
contract  Hie  "take  or  pejT  provfskm  is 
intended  to  augment  the  aU- 
rsquirements  provision  in  casea  whereii 
for  whatever  reason,  no  power  or  energy 
is  being  provided  to  e  member.  In  Rich 
droanstances.  an  additional  medtsnlsm 
for'aOocating  the  otherwise  joint  and 
several  liabibty  of  the  members  under 
the  afl-reqotiwiiwiiits  provision  is 
Iffovided  to  fsdUtate  ection  by  the  G&T 
against  any  member  that  dishonors  that 
commitment  for  any  reason.  The  new, 
propooad  Pom  444  ia  stiaetHad  to 
permit  G&Ts  to  formulate,  subject  to 


REA's  approval  on  a  case  by  case  basis, 
thdr  own  standards  for  "take  or  pajr" 
allocattoas  under  paragraph  S.  REA 
believes  that  a  onifam  proportionality 
standard  may  not  be  in  the  best 
interests  of  all  G&rs  hi  all 
drcumstancea.  REA  invites  comments 
on.tha  desirability  of  such  an  approach, 
versus  a  uniform  method.  REA 
recognizes  that  some  authoritiea 
distinguish  "take  or  pay"  contracts  from 
"hell  or  high  water^  contracts^ 
confining  the  former  to  situations  where 
power  is  in  fiact  available  and  the  latter 
to  circumstances  where  the  power 
supply  has  not  materialized.  e.g..  where 
construction  of  a  nuclear  plant  has  been 
abendoned.  Hie  terms,  however,  are 
used  interchangeably  hi  this  regulation. 

5.  A  new  provision  has  been  added  to 
permit  the  Administrator  to  levy  special 
auessments  against  the  members 
direcdy  in  the  event  that  the  G&T 
defaults  on  obligations  secured  under 
the  REA  common  mortgage.  A  proration 
fonnula  for  levying  the  assessment  is  set 
forth  in  die  oontrect  REA  and  the  other 
mortgageea  on  the  common  mortgage 
would,  as  third  party  beneficiaries  of  the 
contract,  have  a  right  to  proceed  directly 
against  any  member  which  did  not  pay 
its  assessment  Sodi  lenders  could 
exercise  fights  to  offMt  against  any 
sums  held  by  them,  including  the 
proceeds  of  loan  advances. 

S.  REA  has  adopted,  with 
modifications,  a  provision  which  REA 
has  been  using  on  a  case  by  case  besis 
whidb  expressly  states  that  no  member 
of  the  G&T  wilt  without  the  consent  of 
the  G&T  and  REA.  enter  into  a  merger, 
consolidation  or  corporate 
reorganization,  dissolve  or  otherwise 
sell,  lease,  tranaleror  (fispose  of  all  or 
substantially  aO  of  ita  assets.  As  a  result 
of  experiences  REA  gained  from 
requiring  thia  type  of  provision  on  e  trial 
basis.  REA  proposes  to  Bmit  the  right  of 
the  G&T  to  withhold  its  consent  and 
thereby  block  a  member's  transaction.  If 
the  member  pays  a  portion  of  the  G&Ts 
indebtedness  and  otherwise  protects  the 
other  members  end  the  G&T  from  the 
adverse  effects  of  the  transaction,  then 
the  consent  of  the  G&T  is  not  required. 
REA  intends  payments  made  under  this 
provision  would,  to  the  extent  that  they 
are  attributable  to  payments  on  the 
membw's  proportional  share  of  the 
G&Ts  indebtedness,  be  used  by  the 
G&T  to  prepay  ita  kians. 

7.  A  reraediea  provision  haa  beat 
added. 

8l  A  paragraph  concerning 
assignments  haa  been  added.  Tlie  GiT 
financing  structure  dqienda  upon  tha 
assignment  at  tha  cootract  to  secure  the 
G&Ts  indebtedness  In  die  event  that 
the  lenden  to  the  G&T  need  to  liquidate 


sacb  coilaterai  it  is  contemplated  that 
the  contracts  wiO  ultimately  be 
transferred  and  rates  will  be  set  in 
accordance  with  any  applicaUe  lawsi- 
ft  A  paragraph  explicitly  recognizing 
the  ri^ts  of  REA  and  other  lenden  aa 
intended  third  party  beneficiaries  of  the 
contract  has  bmn  added. 

10.  A  provision  dealing  with  possibly 
conflicting  Ia«rs  has  been  added.  REA 
brieves  that  in  most  instances  the 
efforts  by  the  Federal  &iergy  Regulatory 
Commission  and  others  to  encourage 
alternative  sources  of  generation  can  be 
reconciled  with  REA's  practicea  and  the  - 
objectives  of  the  RE  Act  Under  this 
provision,  the  G&T  and  its  memben  are 
obligated  to  use  their  best  efforts  to  do 
so  rather  than  attempt  to  use  alternative 
generating  sources  to  reduce  the  amount 
of  power  or  energy  taken  under  the 
contract  For  an  illustration  of  how  such 
a  reoondliiBtion  was  achieved  by  a  G&T 
and  its  memben  in  the  context  of 
purchase  and  sale  requironents  for 
qualifying  co-generating  facilities  under 
the  Public  Utilities  Regdatory  Policy  Act 
of  1878. 16  U.S.C.  824a.  see  Qgietborpe 
Power  CorporaU'on.etaI.3ZF£ILC\ 
61.103  (1985)  and  1 9HJBOB  (1986).  both 
affd  sub  nom,  Greensboro  Lumber 
Company  v.  Federal  Energy  Regulatory 
Commission,  825  F.2d  518  (D.C:X3r  1987). 

11.  Hie  substance  of  the  supplemental 
.  agreement  (REA  Form  444a)  which 

conferred  upon  the  Administrator  of 
REA  e  right  to  enforce  the  contract 
against  the  member  has  been  moved 
into  the  main  body  of  the  contract  thus 
consolidating  Form  444  and  Form  444a. 
Because  the  proposed  REA  444 
expressly  makes  REA  an  intended  third 
party  beneficiary  of  the  contract  and 
confera  enforcement  ripits  upon  the 
Administrator,  REA  believes  that  a 
seperate  instrument  such  as  Form  444a. 
would  be  redundant 

List  of  SubiecU  in  7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  rates.  Electric 
utilities.  Guaranteed  loan  program — 
Energy,  Loans  programs.  Power  supply 
contracts.  Wholesale  power  contracts. 

bi  view  of  the  above,  REA  proposes  to 
amend  7  CFR  chapter  XVn,  part  1717  aa 
follows: 

PART  1717--P09T-L0AM  POLICIES 
AND  PHOCtDUBES  COMMOW  TO 
INSURED  AND  OUARANTEED 
ELECrmCLOANS 

1.  The  authority  dtation  for  part  1717 
continaea  to  read  as  follows: 

Airtharity:  7  U.SJC.  901-4Sab;  tills  L  siibtitla 
D,  Ssc.  MOa.  Pah,  L.  100-383;  Dslsgsttao  at 
Authority  by  UwOschIsij  oi  Ayteahure,  T 


CFR  2.23:  Delegatkm  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development  7  CFR  ZJ2. 

2.  A  new  subpart )  consisting  of 
SS  1717.450  through  1717.459  is  added  to 
read  as  follows: 

Subpart  J— Wttolsssis  Contracts  for  tha 
Purctaaa  of  Sato  af  Etoetrie  Powar  and 
Energy 


(b)  Standardization  of  the  form  of 
such  contracts  fadlitates  the 
administration  of  this  nstional  policy. 

S1717j452    DoflnMonsandrulaaof 


Pnrposl 


SMC. 

1717.450 

1717.451  Policy. 

1717.452  Definitkma  and  Rules  of 
Conatmction. 

1717.453  Adminlslrator'a  Approval  of  Power 
Supply  Arrangements  Necessary. 

1717.454  Power  Supply  Contracts  with 
Power  Supply  Bocroweis. 

1717.456  Other  Power  Supply  Contracts. 
1717.450    Method  for  Requesting  REA 

Approvals  Required  Under  this  Subpart 

1717.457  Rights  of  Other  Lenders. 

1717.458  Forms. 

1717.459  Existing  Contracts. 

Appendix  A  to  Subpart )— Wholesale  Power 
Contract — Federated  Cooperative. 

Subpart  J— Wholeaala  Contracts  for 
the  Purchase  and  Sal*  of  Electric 
Power  and  Energy 

91717.450  Purpose. 

This  subpart  contains  the  general 
regulations  of  REA  regarding  wholesale 
power  contracts  which  are  necessary  to 
meet  the  requirements  of  section  4  of  the 
RE  Ad  (7  U.S.C  004)  tiiat  the 
Administrator  obtain  adequate  security 
for  loans  and  to  assure  repayment 
within  the  time  agreed.  This  subpart 
also  contains  general  regulations  for 
administering  provisions  in  REA  loan 
documents  which  require  that  the 
effectiveness  of  any  centred  entered 
into  by  a  borrower  for  the  sale  or 
purchase  at  wholesale  of  electric  power 
or  energy  with  which  to  operate  ita 
system  be  inade,subject  to  REA 
approval         j 

91717.451  Poiey 

(a)  It  is  the  general  policy  of  REA  to 
require,  as  a  condition  of  making  or 
guaranteeing  any  loan  to  a  power  supply 
borrower  pursuant  to  the  RE  Act  or  to 
approving  major  transactions  being 
undertaken  by  a  power  supply 
borrower,  that 

(1)  The  power  supply  borrower  shall 
firat  obtain  contracts  with  its  memben 
obligating  them  to  purchase  all  of  their 
electric  requirements  from  the  power 
supply  borrower 

(2)  Such  contracts  be  assigned  and 
pletj^d  as  security  for  REA  loans  and 
other  obligations  secured  under  the  REA 
mortgage,  and 

(3)  Such  contracts  continue  until  such 
loans  and  obligations  have  been  repaid 
infiilL 


(a)  Definitions.  For  the  purpose  of  this 
subpart 

Administrator  means  the 
Administrator  of  REA. 

Borrower  means  a  corporation 
engaged,  or  intending  to  become 
engaged,  in  the  generation,  transmission 
or  distribution  of  electridty  that  has 
outstanding  obligations  to  REA  as  a 
result  of  loans  or  guarantees  made 
pursuant  to  the  RE  Act 

Loan  means  a  loan  which  has  been 
made,  insured  or  guaranteed  by  REA 
pursuant  to  the  RE  Act 

Loan  Documents  means,  collectively, 
the  REA  mortgage  and  any  agreement 
between  a  borrower  and  REA  providing 
for  or  otherwise  concerning  one  or  more 
REA  loans. 

Power  Supply  Borrower  means  a 
borrower  engaged  in  the  wholesale  of 
electric  power  and  energy  to  distribution 
memben  punuant  to  REA-approved 
power  supply  contracts. 

PowerSupply  Contract  means  any 
contract  entered  into  by  a  borrower  for 
the  sale  or  purchase,  at  wholesale,  of 
electric  energy  with  which  to  operate  its 
system. 

REACTmeeaa  the  Rural 
Electrification  Ad  of  1936,  as  amended 
(7U.S.C901et5e9.). 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

REA  Mortage  means,  collectively,  all 
instruments  creating  a  lien  on  or 
security  interest  in  the  borrower's  assets 
in  connection  with  REA  loans. 

(b)  Rules  of  construction.  Unless  the 
context  shall  otherwise  indicate,  the 
terms  defined  in  9  1717.452(a)  hereof 
indude  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the 
plural  The  words  "herein,"  "hereunder," 
and  words  of  similar  hnport  refer  to  this 
subparagraph  as  a  whole.  "Indudes" 
and  "induding"  are  not  limiting  and 
"or"  is  not  exclusive. 


91717.453   AdmWStratof'ai 
power  supply  arrangementa  i 

No  borrower  shall  execute  any: 

(a)  Power  supply  contract 

(b)  Intercoimection  agreement; 

(c)  Interchange  agreement 

(d)  Wheeling  agreement 

(e)  Similar  agreement  or 

(f)  Any  amendment  to  paregreph  (a), 
(b),  (c),  (d)  or  (e)  of  this  section  unless 
the  same  has  been  made  expressly 
subjed  to  REA  approval  or  has  been 


reviewed  and  approved  by  REA  in 
writing  prior  to  execution. 

lliis  requirement  applies  regsrdless  of 
whether  or  not  the  borrower  is  s  seller 
or  purchaser  of  the  services  to  be 
furnished  under  any  of  the  foregoing 
contracts  or  agreements,  and  regardless 
of  whether  or  not  a  Federal  power 
agency  is  a  party  to  any  of  them. 

9 1717.464   Poiver  supply  oontraola  siMli 

Generally,  power  supply  contracts 
entered  hito  between  power  supply 
borrowen  and  their  memben  should: 

(a)  Be  consistent  with  the  purchased 
power  needs  of  the  borrowen: 

(b)  Provide  for  the  security 
requirements  of  loans  secured  under  the 
R£^  mortgage:  and 

(c)  Be  in  substantially  the  form 
prescribed  from  time  to  time  by  REA 
pxirsuant  to  9  1717.458  of  this  subpart 
with  only  such  minor  modifications  and 
revisions  as  the  Administrator  in  his 
discretion  may  approve  and  as  are  not 
inconsistent  with  9  1717.451(a)  and 

9  1717.45i(b). 

91717.455  Ottiar  power  supply  oontracta. 

Power  supply  contracts  entered  into 
with  any  supplier  not  owned  or 
controlled  by  REA-financed  borrowen 
should: 

(a)  Provide  for  an  adequate  present 
and  future  supply  of  high  quality  service, 
induding  points  of  delivery; 

(b)  Provide  for  termination  of  tha 
contract  upon  due  notice  in  the  event  of 
a  rate  increase  or  other  change  in  the 
centred  not  hi  the  interest  of  the 
borrower,  but  with  adequate  assurance 
of  continued  supply  tmtil  an  alternative 
source  can  be  secured; 

(c)  Be  free  of  restrictive  provisions 
witii  resped  to  the  availability  or  use  of 
power; 

(d)  Be  for  terms  appropriate  to  the 
borrowen'  anticipated  needs  and  afford 
reasonable  protection  of  consumer  rates 
and  interests; 

(e)  Be  otherwise  consistent  with  loan 
security  requirements;  and 

(f)  In  cases  where  prior  REA  approval 
has  not  been  obtained,  contain 
provisions  making  them  effective  only 
upon  die  approval  of  the  Administrator 
or  his  designated  representative. 

91717.456  Method  for  requeeMng  REA 


Borrowen  requesting  REA  approvals 
required  under  9 1717.453  should  submit 
the  foUovring  hiformation  to  the  REA 
Area  Dlredor  having  jurisdiction  over 
the  borrowen 

(a)  Three  copies  of  the  executed 
document  for  which  approval  is  sought: 


UMI 
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(b)Oiiee«nrelUwi 
analysis,  financial  locacaat,  or  east 
benefit  ana^yaia  (as  tiiK  eaaa  Btay  b^ 
naed  to  dief ermine  fcasfciBty  of  enlaring 
into  tbe  apeement  fix  wUch  ai^taval  to 
sou^ii: 

(^  A  certified  baaed  resoktioa 
approving  the  flioairBt  described  ia 
§  1717.45^8)  and  antbtsizuig  its 
execution  by  ofifcei*  of  the  borrower; 
and 

(d)  A  transmittal  letter  mtilaig 
REA  ^prtiwaL  aaBHaannag  tta 
tranaacticB.  and  atatiag  wlietber  or  Bot 
the artai^aael  rntf  Ik i  witk  the 
raqjuireBaeats  of  Has  aabpovL 

(Approved  Igr 
Budget  under 


§1717457 

(a)  Nothing  cnntaiafrf  fak  this  subpart 
is  intended  to  alt»  or  aflect  ai^  li^kts 
beloBg^  to  any  paxty.  other  than  SEA. 
who  ia  seemed  by  an  HEA  """^gg- 

(b)  to.  coHsidetftig  leyirttt  Cor 
approvals  parsuanl  la  this  stdipaEt.  REA 


is  aai^  for  its  sola  benefit  as 
the  benefit  of  any  otiher  patty 
anREAmoitcBgei 


inotfar 


S  1717.4M 

(a)  Power  supply  contracts  between 
power  an]ipqf  borrowers  and  ueir 
members  shall  contain  provisiona 
prescribed  by  REA  from  tiiae  to  time 
and  be  in  substantiaBy  the  fonn  eel  forth 
at  the  endof  thiasectieaaaAppendw 
A— "Wholesale  Poiwcc  Ctmtract— 
Federated  Cooperativa,"  sach  miaor 
modificatiena  aod  teviaioae  as  the 
Adnkinistratne  in  his  lyaaction  toaf 
appronre  OD  a  case  Iqf  case  basis  aiul  as 
are  not  inconsistent  widi  i  1717^415(8) 
and&1717>lSL|b>. 

(b)  REA  may  pteaesibe  standard  fonns 
of  requests  and  ccitificationa  to  be  need 
in  coanecfion  wttk  sutMHtaaions  Hed 
with  REA  paisaant  to  this  sdifart  REA 
may  also  piescEibe  ataadcad  fonsa  for 
ttse  in  conaectioB  with  conlracta  sad 
other  documents  being  apimivcd  by 
REA  under  tiua  subpart. 


(c)  Sagia  eopiea  of  REA  fonaa  sad 
publications  cMed  in  fliis  saiqmt  are 
available  fion  Adninietielive  Servfces 
Division.  Raral  Electrification 
Adhidniatratian.  room  0174  Sooth.  United 
States  Department  of  Agriealfare, 
Washington.  DC  2025a-15Q(L  Telephone 
202-382-^51.  These  REA  Corma  and 
publications  may  be  reproduced 

S  1717.459    Existing  contracts. 

(a)  Nothing  contained  in  this  subpart 
invalidates,  terminates  or  rescinds  any 
existing  power  supply  contract  which 
has  been  previously  ai^oved  by  REA 
and  is  in  effect  on  (insert  date  30  days 
after  Ae  date  the  &aal  rule  is  pubii^ed 
in  the  Federal  Wagjiter). 

(b)  This  sabport  sapersedes  REA 
Bulletin  111-1,  Whoieeale  Contracts  for 
Ae  Purchase  and  Sale  of  Electric 
Energy. 

Dated:  September  5.  ItOO. 
GifyCByiiM, 
AAninistratfir. 
anxsn  oooc  Mto-n-a 


.        ~K'^i*, 
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Appendix  H  to  Subpart  J— Wholesale  Power  Contract— Federated  Cooperative 
WHOLESALE  POWER  CONTRACT  -  FEDERATED  COOPERATIVE 


AGREEMENT  made  as  of 


between 

,  a  corporation  orgaffiized  and 


existing  under  the  laws  of  the  State  of 


(the  "Seller)  and 


coiporation  organized  and  existing  urxler  the  laws  of  the  State  of 
,  (the  "Member). 


,  its  successors  and  assigns,  a 


\AnHEREAS,  the  Seller  proposes  to  construct,  or  has  constructed,  an 
electric  generating  plant(s)  or  transmission  system  or  tx)th,  and  may  purchaseor 
othenwise  obtain,  or  has  purchased  or  othenwise  obtained  electric  power  and  energy 
for  the  purpose,  among  others,  of  supplying  electric  power  and  energy  to  borrowers 
of  loans  made  or  guaranteed  by  the  United  States  of  America  (the  "Govemmenro 
acting  through  the  Administrator  (the  "AdmimstratoO  of  the  Rural  Oectrification 
Administration  C^EA")  which  are  or  may  become  members  of  the  Seller;  and 

WHEREAS,  the  Seller  has  entered  into  or  is  about  to  enter  Into 
«j^«3ments  for  the  sale  of  electric  power  and  energy  similar  in  fonn  and  substance  to 
this  Agreement  in  order  to  further  the  purposes  of  the  Rural  Bectrification  Act  of  1936, 
as  amended  (7  U.S.C.  §  901  ef  seq.)  (the  "Rural  Electrification  Act")  as  required  by 
regulations  of  the  REA  pursuant  to  7  CFR  1717  Subpart  J,  with  other  members  and 
mjy  enter  into  similar  agreements  with  other  such  tx)n'owers  who  may  become 
members;  and 


WHEREAS,  the  Member  desires  to  purchase  from  me  Seller,  and  the 
Seller  desires  to  sell,  electric  power  and  energy  from  the  Seller  on  tenns  and 
conditions  herein  set  forth;  and 

WHEREAS,  in  reliance  upon  the  commitments  of  the  Seller  herein  set 
forth,  the  Member  is  entering  into  this  Agreement  and  the  Member  acknowledges  by 
entering  Into  this  Agreement  that  the  Seller  (i)  has  obtained  and  win  obtain  financing, 
(ii)  has  invested  and  win  In  the  future  invest  in  plant  and  facintles,  (in)  has  developed 
and  win  continue  to  develop  an  organizational  stojcture,  management  team  and  staff, 
fiv)  has  engaged  and  will  continue  to  engage  in  planning,  and  (v)  has  made  and  wiB 
continue  to  make  commitments  relating  to  tong-tenn  power  supply  an-angements,  all 
on  the  basis  of  the  cash  flow  produced  by  this  Agreement  and  similar  agreements 
between  the  Sener  and  its  other  members;  and 
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WHEREAS,  this  Agreement  and  payments  due  to  the  Seller  under  this 
Agreement  are  or  shall  be  pledged  and  assigned  to  secure  indebtedness  owed  to  the 
Government  and,  where  appropriate,  such  other  lenders  Cif  any)  with  whom  the 
Govemment  has  agreed  pursuant  to  s  306  of  the  Rural  Electrification  Act  (7  U.S.C.  s 
936)  to  share  collateral  for  loans  made  or  guaranteed  by  them  from  time  to  time  to  the 
Seller  (collectively,  the  "Loans"),  and  such  Loans  are  or  will  be  evidenced  by 
promissory  notes  (collectively,  the  "Notes"); 

WHEREAS,  REA  and  such  other  lenders  are  relying  on  the  execution  and 
performance  of  this  Agreement  and  similar  agreements  between  the  Seller  and  other 
members  of  the  Seller  to  assure  that  (i)  the  Loans  are  repaid  in  accordance  with  their 
respective  terms,  (ii)  the  purposes  of  the  Rural  Electrification  Act  are  carried  out  by  the 
Seller  arxf  the  Memtser,  and  (iii)  that  Loans  made  or  guaranteed  by  the  Administrator 
are  adequately  secured  as  required  by  section  4  of  the  Rural  Bectrification  Act  (7 
U.S.C.  §  904),  and  by  executing  this  Agreement  the  Seller  and  the  Member 
ackrK)wtedge  that  reliance; 

WHEREAS,  REA  is  also  relying  on  the  execution  and  performance  of  this 
Agreement  and  similar  agreements  between  the  Seller  and  other  members  of  the 
Seller  to  assure  that  loans  made  by  REA  to  the  Member  0  are  repaid  in  accordance 
with  their  respective  terms  and  (ii)  are  adequately  secured,  both  as  required  by  the 
Rural  Electrification  Act,  and  by  executing  this  Agreement  the  Seller  and  the  Member 
acknowledge  that  reliance;  and 

NOW,  THEREFORE,  in  consideration  of  the  mutual  undertakings  herein 
corrtained,  the  parties  hereto  agree  as  follows: 


1.  General.  The  Seller  shall  sell  and  deliver  to  the  Member  and  the 
Member  shall  purchase  and  receive  from  the  Seller  all  electric  power  and  energy  which 
the  Memt>er  shall  require  for  the  operation  of  the  Member's  system;  provided. 
however,  that  the  Member  shall  have  the  right  to  continue  to  purchase  electric  power 
and  energy  under  any  existing  contract(s)  with  a  supplier  other  than  the  Seller  during 
the  remairider  of  the  term  thereof,  including  such  renewals  or  extensions  as  the 
Administrator  may  approve  in  writing.  The  Member  shall  terminate,  if  the  Seller  shall, 
with  the  approval  or  at  the  directton  of  the  Administrator,  so  request,  any  such  existing 
contract  or  contracts  with  a  supplier  other  than  the  Seller  at  such  times  as  it  may 
legaUy  do  so,  provided  the  Seller  shall  have  sufficient  electric  power  and  energy  and 
iadlities  for  the  Member. 

2.  Electric  Characteristics  and  Delivery  Point(s>.  Electric  power  and 

energy  to  be  furnished  hereunder  shall  be  alternating  current, ^^^__ 

phase,  sixty  hertz.  The shall 

make  and  pay  for  all  final  connections  between  the  systems  of  the  Seller  and  the 
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Member  at  the  point(s)  of  delivery.  The  poirtt(s)  of  delivery,  delivery  voltage  and  initial 
capacity  shaO  be  as  set  forth  in  'Electric  Characteristics  and  Delive/y  Points  Scttedule 
A,"  attached  hereto  and  made  a  part  hereof.  The  Member  agrees  that  the 
characteristics  and  delivery  points  on  such  Schedule  A  may  be  revised  to  inckjde  such 
other  point  or  points  as  may  be  agreed  upon  by  the  Seller  and  the  Member  by  an 
appropriate  amendment  to  such  Schedule  A;  provided,  however  that  no  such  revision 
shall  be  effective  unless  approved  in  writing  by  the  Administrator. 

3.  Sutistation.  The shaH  install,  own,  artd  maintain  the 

necessary  substation  equipment  at  the  point(s)  of  connectk>n.  The 


shaH  own  and  maintain  switching  and  protective  equipment  which  may  be  reasonably 
necessary  to  enable  the  Member  to  take  and  use  the  electric  power  and  energy 
hereunder  and  to  protect  the  system  of  the  Seller.  Meters  and  metering  equipment 
shall  be  furnished,  maintained  and  read  by  the  Seller  at  each  delivery  point  Unless 
the  Seller  and  the  Memt)er  shall  mutually  agree  upon  an  aiteniative  locatk)n,  meters 
and  metering  equipment  shall  be  kx:ated  at  the  point  of  delivery  on  the  k>w  voltage 
sic|9  of  such  transforming  equipment 

4.  Rate,  (a)  The  Member  shall  pay  the  Seller  for  all  electrx:  power  and 
energy  furnished  hereunder  at  the  rate  and  on  the  conditkxis  set  forth  in  'Rate 
Sc^\eduJe  B'  attached  hereto  and  made  a  part  hereof. 

(b)  The  Board  of  Directors  of  the  Seller  at  such  intervals  as  it  shall 
deem  appropriate,  but  in  any  event  not  less  frequently  than  once  in  each  year.  shaU 
review  the  rate  for  electric  power  and  energy  furnished  hereunder  and  under  similar 
agreements  with  the  other  members  and.  if  necessary,  shall  revise  such  rate  so  that  it 
shall  produce  revenues  which  shall  be  sufficient,  but  only  sufficient,  with  the  revenues 
of  the  Seller  from  all  other  sources,  (0  to  meet  the  cost  of  the  operation  and 
maintenance  Oncluding  without  limitation,  replacements,  rents,  fuel,  insurance, 
depreciation  and  amortization,  taxes  and  administrative  and  general  overhead 
expenses)  of  the  generating  plant(s),  transmissk)n  system  and  related  facilities  of  the 
Selle/.  00  to  meet  the  cost  of  any  power  and  energy  purchased  for  resale  by  the 
Seller,  p  to  meet  the  cost  of  transmisskyi  service,  Qv)  to  make  required  payments  on 
account  of  principal  and  interest  on  the  Notes  and  on  aU  other  indebtedness  of  the 
Seller,  (v)  to  assure  compliance  with  the  tanns  df  aN  contracts,  mortgages,  security 
agreements,  pledges  and  other  obligatk>ns  undertaken  by  the  Seller  in  order  to 
acquire,  coristruct,  operate  or  maintain  the  system  of  the  Seller,  and  (vQ  to  provkie  for 
the  establishment  and  maintenance  of  reasonable  marg|ins  and  reserves.  The 
preceding  clauses  (I)  through  (vi)  are  hereinafter  collectively  referred  to  as  the  Seller's 
"Revenue  Requirements."  The  Seller  shall  cause  a  notice  in  writing  to  be  given  to 
the  Member  and  to  the  other  members  of  the  Seller  and  to  the  Administrator  which 
shall  set  out  all  the  proposed  reviskxis  of  the  rate  with  the  effective  date  thereof,  which 
ShaH  be  not  less  than  thirty  (X)  nor  more  than  forty-five  (45)  days  after  the  date  of  the 
notice,  and  shall  set  forth  the  basis  upon  which  the  rate  is  proposed  to  be  adjusted 
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and  established.  The  Member  agrees  that  the  rate  from  time  to  time  established  by 
the  Board  of  Directors  of  the  Seller  shall  be  deemed  to  be  sut)stituted  for  the  rate 
herein  provided  and  agrees  to  pay  for  electric  power  and  energy  fumished  by  the 
Seller  to  it  hereunder  after  the  effective  date  of  any  such  revisions  at  such  revised 
rates;  provided,  however,  that  no  such  revision  shall  be  effective  unless  approved  in 
writing  by  the  Administrator. 

5.  Take  or  Pay.  In  addition  to  its  other  obligations  hereunder  and 
notwithstanding  any  other  provision  hereof,  the  Member  shall  pay  to  the  Seller  from 
time  to  time  amounts  sufficient,  but  only  sufficient,  with  revenues  of  the  Seller  from  all 
other  sources,  to  meet  the  Member's  share  of  the  Seller's  Revenue  Requirements  in  a 
timely  manner,  whether  or  not  electric  power  and  energy  has  or  is  being  provided  to 
the  Member  hereunder  and  whether  or  not  the  Seller's  facilities  or  any  part  thereof  are 
completed,  operable,  operating  or  retired  and  notwithstanding  the  suspension, 
interruption,  interference,  reduction  or  curtailment  of  construction  or  operation  of  such 
facilities  in  whole  or  in  part  for  any  reason  whatsoever  and  whether  or  not  tiie  Seller  is 
able  to  purchase  or  otiierwise  obtain  electric  power  and  energy  from  arry  source. 
Such  payments  by  the  Member  shall  not  be  subject  to  any  reduction,  wtiether  by 
offset,  recoupment  or  otherwise,  and  shall  not  be  conditioned  upon  performance  by 
the  ottier  members  of  the  Seller  or  the  Seller  undettiiis  or  any  other  agreement  or 
instrument.  For  the  purpose  of  ttiis  Paragraph  5,  'share  of  the  Seller's  Revenue 
Requirements'  shall  mean  ttie  Member's  proportionate  share  of  all  the  Seller's  revenue 
requirements  refen-ed  to  in  Subparagraph  4(b)  above  which  may  be  allocated  in  ttie 
manner  as  the  Seller  may,  witii  the  written  approval  of  the  Administrator,  reasonably 
determine.  Such  method  of  allocation  shall  take  into  account  the  Member's  actual  and 
estimated  peak  demarxj  for  electric  power  and  such  other  factors  as  the  Seller 
considers  reasonable. 

6.  Special  Assessment.  Notwithstanding  any  other  provision  hereof,  in 
the  event  that  the  Seller  should  default  on  any  of  the  payments  due  on  the  Notes, 
whetiier  upon  acceleration  or  otiierwise,  the  Member  shall  remit  directiy  to  tiie 
Administrator  its  share  of  the  amount  needed  to  cure  such  default  within  two  (2) 
business  days  of  receipt  of  a  demand  from  the  Administrator  for  the  same.  The 
Member's  share  in  such  circumstances  (the  'Special  Assessmenf)  shall  be  assessed 
by  ttie  Administrator  as  fblbws:  The  Administrator  will  send  a  statement  to  ttie 
Member  notifying  the  Member  that  the  Seller  has  defaulted  on  one  or  more  of  the 
Notes,  setting  forth  the  past  due  amounts  on  the  Notes,  and  setting  forth  the 
Member's  share  of  such  amounts  whtoh  shaN  be  detemnined  according  to  tiie  following 
formula: 

Member's  peak  demand  in  kW  purchased  from  Seller  only  during  tiie 
preceding  calendar  year  divided  by  tiie  Seller's  total  norKX}incident  peak 
demand  in  kW  from  sales  to  ttie  Member  and  alt  other  members  of  the 
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Seller  during  tiie  preceding  calendar  year  times  ttie  past  due  amounts  on 
the  Notes. 

The  Administrator  may  levy  Special  Assessments  from  time  to  time  in  the  manner 
described  above  as  often  as  he  may,  in  his  discretion,  deem  necessary  to  assure  that 
the  Notes  are  repaid  in  accordance  with  tiieir  respective  terms.  The  Member 
acknowledges  tiiat  ttie  Administrator  and  other  holders  of  the  Notes  shall  have  the 
right  to  offset  the  Member's  Special  Assessment  against  any  assets  of  tiie  Member  in 
ttieir  possession.  The  Member's  obligations  under  this  paragraph  are  in  addition  to  its 
other  obligations  under  this  Agreement,  are  absolute,  unconditional  and  irrevocable  so 
long  as  any  of  the  Notes  remain  outstanding. 


7.  Meter  Readings  and  Payment  of  Bills.  The  Seller  shall  read  meters 
monthly.  Electric  power  and  energy  furnished  hereunder  shall  be  paid  for  at  tiie  office 

of  ttie  Seller  in monttily  within  fifteen 

(15)  days  after  tiie  bill  tiierefor  is  mailed  to  the  Member.  If  ttie  Member  shall  fail  to  pay 
any  such  bill  wittiin  such  fifteen-day  period,  tiie  Seller  may  discontinue  delivery  of 
electric  power  and  energy  hereunder  upon  fifteen  (15)  days'  written  notice  to  the 
Member  of  its  intention  so  to  do. 


L 


8.  Meter  Testing  and  Billing  Ad|u8tment.  The  Seller  shall  test  and 
caliWbte  meters  by  comparison  with  accurate  standards  at  intervals  of  twelve  (12) 
montiis.  The  Seller  shall  also  make  special  meter  tests  at  any  time  at  tiie  Member's 
request.  The  costs  of  all  tests  shall  be  borne  by  the  Seller;  provided,  however,  ttiat  If 
any  special  meter  test  made  at  ttie  Member's  request  shall  disclose  ttiat  the  meters 
are  recording  accurately,  ttie  Member  shall  reimburse  the  Seller  for  the  cost  of  such 
test.  Meters  registering  not  more  than  two  percent  (2%)  above  or  below  normal  shall 
be  deemed  to  be  accurate.  The  readings  of  any  meter  which  shall  have  been 
disclosed  by  test  to  be  inaccurate  shall  be  con-ected  for  ttie  ninety  (90)  days  previous 
to  such  test  in  accordance  witti  the  percentage  of  inaccuracy  found  by  such  test.  If 
any  meter  shall  fail  to  register  for  any  period,  ttie  Member  and  the  Seller  shall  agree  as 
to  the  amount  of  energy  furnished  during  such  period  and  the  Seller  shall  render  a  bill  _ 
ttieretor.  The  Seller,  at  its  expense,  shall  promptiy  adjust,  repair  or  replace  any  meter 
that  shall  have  been  disclosed  by  test  to  be  inaccurate  or  ttiat  it  learns  has  failed. 


9.  Notice  of  Meter  Reading  or  Test.  The  Seller  shall  notify  tiie  Member 
in  advance  of  ttie  time  of  any  meter  reading  or  test  so  ttiat  ttie  Member's 
representative  may  be  present  at  such  meter  reading  or  test. 

10.  Right  of  Access.  Duly  authorized  representatives  of  eittier  party 
hereto  shall  be  permitted  to  enter  the  premises  of  the  other  party  hereto  at  all 
reasonable  times  in  order  to  carry  out  the  provisions  hereof. 

11 
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11.  ContimiHy  Of  Service.  The  Seier  shai  use  reasonable  digence  to 
provide  a  constant  and  uninterrupted  supply  of  electric  power  and  energy  hereunder. 
If  the  supply  of  electric  power  and  energy  shall  fail  or  be  interrupted,  or  become 
defective  through  ad  of  God  or  of  the  pubic  enemy,  or  because  of  aoddertt,  labor 
troubles,  or  any  other  cause  beyond  the  oomrot  of  the  SeNer,  the  Seier  shal  not  be 
Gable  thereior  or  for  damages  caused  thereby. 

12.  Traneiefe  by  the  Member.  During  the  term  oftfis  Agreement,  so 
long  as  any  of  the  Notes  are  outstanding,  the  iitember  ¥iilt  not>  witfKxit  the  apprwal  in 
writing  of  the  Seler  and  the  Adrninistraior,  take  or  suffer  to  be  taken  any  steps  for 
reorganization  or  to  consolidate  with  or  meige  into  any  corporattoa  or  to  seV,  lease  or 
transfer  (or  make  any  agreement  therefor)  all  or  a  substantial  portion  of  its  assets, 
whether  now  owned  or  hereafter  acquired.  Seller  wiH  not  unreasonat)ly  withhokj  or   ■ 

ite  consent  to  any  such,  reorganizatton.  oonsoidalion,  or  merger,  or  to  any 


such  sale,  lease  or  transfer  (or  any  agreemert  therefor)  of  assets.  Seller  wiO  not 
wUhhokl  or  oondftton  such  consent  except  in  cases  where  to  do  otherwise  wouki 
result  in  rate  increases  for  the  other  members  of  the  Seier  or  impair  ttie  abiily  of  tfie 
Seller  to  repay  its  Ijoens  in  accordance  with  their  terms,  ffetwithstanding  the 
foregoing,  the  Member  may  take  or  suffer  to  tie  taken  any  steps  for  reorganizalkxi  or 
to  consolidate  with  or  merge  into  any  corporatkjn  or  to  sei,  lease  or  transfer  (or  make 
any  agreement  therefor)  aH  or  a  sut^stantial  portion  of  its  assets,  whether  now  owned 
or  hereafter  acquired  without  the  Solar's  consent,  so  king  as  the  Memtier  shaH  pay 
such  portkm  of  the  outstanding  indebtedness  on  the  Seier*s  ftoles  as  shai  tie 
determined  by  the  Seier  with  the  prky  wrMen  cor«ert  of  the  Administrator  and  shal 
otherwise  comply  with  such  reasonable  terms  and  conditions  as  the  Admvitetrator  and 
Seier  may  require  either  (i)  to  eiminale  any  asperse  effect  that  such  action  seems 
jikely  to  have  on  the  rales  of  the  other  members  of  the  Seier  or  (■)  to  assure  tfiat  the 
Seier's  abity  to  repay  the  Loans  and  other  obigaions  of  the  Seier  in  aocordarK» 
with  their  terms  is  not  impaired.   Any  paymert  owed  under  dause  (S)  of  the  precedktg 
sertenoe  which  represents  a  portnn  of  the  Seier's  indebtedness  on  Notes  shai  be 
pakf  by  the  Member  directly  to  the  hokJers  of  such  Notes  for  appfcation  by  them  as 
prepayments  in  accordance  with  the  k)en  documents  relating  thereto. 

ia  RemeiHee.  The  faihffe  or  threatened  faiure  of  the  Member  to  comply 
with  the  terms  of  this  Agreemeftf  wii  cause  irreparat)te  injury  to  tfie  Seller  and  to  the 
Government  which  cannot  property  or  adequately  be  calculated  or  compensated  by 
the  mere  payment  of  money.  Therefore,  if  the  Member  breaches  or  threatens  to 
Ixeach  this  Agreement,  the  Seller  or  the  Administrator,  or  either  of  them,  in  additkin  to 
any  other  remedies  that  may  be  avaiabte  under  law  or  at  equity,  shai  have  the  right  to 
ot)tain  from  any  court  of  competent  jurisdiction,  a  decree  enjoining  such  breach  or 
threatened  breach  and  provkiing  that  the  terms  of  this  Agreement  be  specifically 
enforced. 
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14.  As8l9nment8.  This  Agreement  shall  be  binding  upon  and  inure  to 
the  benefit  of  the  successors  and  pennitted  assigns  of  the  parties,  except  that  this 
Agreement  may  not  be  assigned  by  either  party  unless  0)  prior  consent  to  such 
assignment  is  given  in  writing  both  by  the  other  party  and  the  Administrator  or  (a)  such 
assignment  has  been  approved  by  the  Administrator  in  writing  and  is  incident  to  a 
merger  or  consolidation  with,  or  transfer  of  all  or  substantially  all  of  the  assets  of  the 
transferor  to,  another  person  or  entity  which  shall,  as  a  part  of  such  succession, 
assume  all  the  obligations  of  the  transferor  under  this  Agreement  Any  assignment 
made  without  a  consent  required  hereunder  shall  be  void  and  of  no  force  or  effect  as 
against  the  non-consenting  party  and  the  Administrator.  Notwithstanding  the 
foregoing,  a  party,  with  the  prior  written  consent  of  the  Administrator  and  wnthout  the 
other  party's  consent,  may  assign  and  pledge  its  interests  in  this  Agreement  as 
security  for  any  obligation  secured  by  a  mortgage  on  its  system  assets  without 
limitation  on  the  right  of  the  mortgagees  under  such  mortgage  to  further  assign  this 
Agreement. 


15.  Third  Party  Beneficiaries.    The  Administrator  and  the  other  lenders 
to  the  Seller  are  intended  third  party  beneficiaries  of  this  Agreement  However,  the 
consents  of  such  other  lenders  need  not  be  obtained  before  amending,  revising,  or 
consolidating  any  of  the  provisions  of  this  Agreement  except  in  a  case  where  the 
temis  of  an  agreement  between  such  other  lender  and  the  Seller  or  the  Member,  as 
the  case  may  be,  expressly  require  such  consent. 


16.  Miscellaneous.  The  parties  recognize  that  the  terms  and  conditions 
of  this  Agreement  have  been  prescribed  by  the  Govemment  in  furtherance  of  the 
objectives  of  the  Rural  Electrification  Act.  In  the  event  that  any  other  Federal  statute  or 
regulation  now  in  effect  or  subsequently  in  effect  may  require  the  Member  to  obtain 
electric  power  or  energy  in  a  manner  inconsistent  with  this  Agreement,  the  Member 
and  the  Seller  will  cooperate  in  using  their  best  efforts  to  give  full  effect  to  the 
provisions  of  this  Agreement  requiring  the  Member  to  purchase  and  receive  from  the 
Seller  all  electric  power  and  energy  which  the  Member  shall  require  for  the  operation 
of  thd  Member's  system.  Nothing  contained  in  this  Agreement  shall  be  construed  as  a 
modification  or  waiver  of  (i)  the  right  of  the  Govemment  to  preempt  state  or  local  laws 
when  authorized  to  do  so  under  the  United  States  Constitution  or  any  applicable 
Federal  statute,  including  the  Rural  Electrification  Act,  currently  in  effect  or 
subsequently  ratified  or  enacted  or  .(ii)  provisions  in  any  other  agreements  between  the 
Administrator  and  the  Seller  or  the  Member,,  as  the  case  may  be. 

17.  RlQht  of  Administrator  to  Enforce  Agreement.  The  Seller,  the 
Men*iber  and  the  Administrator  agree  that  (i)  if  the  Merhber  shall  fail  to  comply  with  any 
provision  of  this  Agreement,  the  Seller,  or  the  Administrator,  if  the  Administrator  so 
elects,  shall  have  the  right  to  enforce  the  obligations  of  the  Member  under  the 
provisions  of  this  Agreement  and  (ii)  if  the  Seller  shall  fail  to  comply  with  any  provision 
of  thi$  Agreement,  the  Member,  or  the  Administrator,  if  the  Administrator  so  elects. 
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shai  have  the  1^  to  enforce  the  obBgalfans  of  the  Seller  urxtef  the  pr^ 
Agreement  Such  enforcement  may  be  by  instituting  all  necessary  actions  at  law  or 
suits  in  equity,  incKiding.  without  limitation,  suits  for  specific  performance.  Such  rights 
of  the  Administrator  to  enforce  the  provisions  of  this  Agreement  are  In  addition  to  and 
Shan  not  limit  the  rights  which  the  Admintstrator  shall  othenmse  have  as  third  party 
beneficiary  of  this  Agreement  or  pursuant  to  the  assignment  and  pledge  of  this 
Agreement  and  the  payments  required  to  be  made  thereunder  as  referred  to  in 
Paragraphs  13  and  14  or  otherwise.  Ttie  Government  shall  not,  under  any 
circumstances,  assume  or  be  bound  t>y  the  obligations  of  the  Seller  or  Memt)er  under 
this  Agreement  except  to  the  extent  the  Government  shall  agree  in  writing  to  accept 
and  be  bound  by  any  such  otiligations  in  whole  or  in  part. 

18.  Term.  This  Agreement  shall  become  effective  only  upon  approval  in 

writing  by  the  Administrator  and  shall  remain  in  effect  until , 

and  thereafter  until  temninated  by  either  party's  giving  to  the  other  not  less  than  six  (6) 
months'  written  notice  of  its  intention  to  so  terminate.  Sut)iect  to  the  provisions  of 
Paragraph  1  hereof,  service  under  this  Agreement  and  the  obligation  of  the  Member  to 
pay  therefor  shaM  commence  upon  the  Seller's  making  service  available  to  the  Member 
hereuTKJer. 

EXECUTED  as  of  tfie  day  and  year  first  above  mentioned. 


SEtXER 


ATTEST: 


By. 


PRESIDENT 


SECRETARY 


ATTEST: 


MEMBER 


PRESIDEffT 


SECRETARY 

REAFORM444(Rmf.9^} 
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Part  V 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  50  et  al. 
Prepayment  of  a  HUD-lnsured  Mortgage 
by  an  Owner  of  Low  Income  Housing; 
Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Secretary 

24  CFR  Parts  50, 221. 236, 241.  and  248 

[Docket  Na  R-90-13tS;  FR  2450-f-04] 

RIN2S02-AE34 

PrepaynMsnt  of  a  HUD-lneured 
Mortgage  t>y  an  Owner  of  Low  Income 
Housing 

AOCNCv:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  sets  forth 
HUD's  procedures  governing  the 
prepayment  of  a  multifamily  mortgage 
by  an  owner  (mortgagor]  of  eligible  low 
income  housing,  in  cases  where,  but  for 
the  provisions  of  the  Housing  and 
Community  Development  Act  of  1987 
(the  "1987  Act").  Public  law  100-242. 
enacted  February  5, 1988,  the  owner 
would  be  free  to  prepay  its  mortgage 
without  HUD's  approval  or  would, 
within  one  year,  become  eligible  to 
prepay  without  HUD's  approval.  The 
rule  implements  legislative  provisions 
governing  the  prepayment  of  HUD- 
insured  or  HUD-held  mortgages  that  are 
contained  in  title  n,  subtitle  B  of  the 
1987  Act,  entitled  "Preservation  of  Low 
Income  Housing,"  as  amended  by 
sections  1021  through  1027  of  the 
Stewart  B.  McKiimey  Homeless 
Assistance  Amendments  Act  of  1988 
(the  "1988  Amendments"),  Public  Law 
100-628, 102  Stat.  3224.  enacted 
November  7, 1988  and  by  sections  201 
through  203  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "1989 
Amendments"),  PubUc  Law  101-235, 103 
Stat.  1987,  enacted  December  15, 1989. 
The  1989  Amendments  contain  a 
provision  for  the  repeal  of  subtitle  B  on 
September  30, 1990.  at  which  time  this 
final  rule  will  be  terminated  or  revised 
to  reflect  the  then-current  law.  Congress 
enacted  these  provisions  as  an  interim 
measure  to  ensure  that  affordable 
multifamily  housing  units  are  preserved 
to  the  maximum  extent  practicable  for 
lower-income  families,  and  that 
displacement  of  such  families  is 
minimized,  while  the  public  and  private 
sectors  work  together  to  find  loog-tenn 
responses  to  the  potential  loss  of 
affordable  housing. 
■mcnvc  date:  October  22. 1990. 

TOR  FURTHER  INRMMATION  CONTACT 

Kevin ).  East,  Office  of  Multifamily 
Housing  Management  Department  of 
Housing  and  Urban  Development  451 — 
7th  Street  SW..  Washington.  DC  20410. 


Telephone  (202)  706-2300.  TDD  Number. 
(202)  708-4594.  (These  are  not  toll-free 
numbers]. 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  2502-0378.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Findings  and  Other 
Matters.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspects  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street,  SW,  room  10278. 
Washington,  DC  20410:  and  to  the 
Paperwork  Reduction  Project  Act  (Re: 
OMB  Control  Number  2502-0378).  Office 
of  Management  and  Budget 
Washington,  DC  20503. 

On  April  5, 1988,  the  Department 
published  an  interim  rule  at  53  FR  11224 
implementing  title  II,  subtitle  B  of  the 

1987  Act  ("title  D").  This  final  rule 
replaces  the  interim  rule. 

On  May  20, 1988  and  July  14. 1988,  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  (the 
"Commissioner")  issued  instructions  to 
HUD  field  offices  concerning  the 
procedures  for  filing  notices  of  intent 
and  plans  of  action  under  the  interim 
rule  and  for  field  office  review  of  such 
notices  of  intent  and  plans  of  action. 

1.  Discus^on  of  PubUc  Comments  and 
Changes  Made  in  the  Final  Rule 

The  Department  received  22  public 
comments  in  response  to  the  April  5. 

1988  interim  rule.  There  follows  a 
discussion  of  these  comments  and  a 
review  of  the  changes  made  in  the  final 
rule  both  in  response  to  public 
comments  and  internal  departmental 
discussions.  The  final  rule  also 
implements  changes  to  title  II  made  by 
the  1988  Amendments  and  1989 
Amendments.  These  changes  are  also 
identified  and  discussed  below.  Except 
where  the  comments  do  not  pertain  to 
specific  sections  of  the  interim  rule, 
these  comments  are  discussed  in  the 
context  of  the  specific  provisions  of  the 
final  rule  listed  below. 

General.  Three  commenters  asserted 
that  title  II  and  the  interim  rule  result  in 


a  taking  of  property  in  violation  of  the 
Constitution.  Although  title  II  may 
impinge  on  preexisting  contractual 
rights,  it  allows  HUD  to  approve 
prepayment  where  the  statutory 
standards  can  be  met,  and  provides  that 
HUD  can  agree  to  incentives  for  owners 
in  cases  where  the  statutory  standards 
cannot  be  met  Thus,  the  implications  of 
the  rule,  if  any,  under  the  Fifth 
Amendment's  Due  Process  Clause  and 
Takings  Clause  result  from  the  statute 
itself,  and  not  the  Interim  Rule. 

The  constitutional  aspects  of  title  II 
are  currently  being  litigated  in  two 
related  lawsuits,  Thetford  Properties  IV 
Limited  Partnership  v.  HUD.  Civil 
Action  No.  88-869-Civ-5,  E.D.N.C.,  filed 
October  25, 1988  (Action  dismissed  for 
failure  to  exhaust  administrative 
remedies.  May  26, 1989),  and  Thetford 
Properties  IV  Limited  Partnership  v. 
U.S..  No.  620-88C,  Ct.  CI.,  filed  October 
25, 1988,  and  in  Orrego  v.  HUD,  Civil 
Action  No.  88-C-1567,  N.D.  111.  (Order 
granting  plaintiffs'  motion  for  summary 
judgment  granted  December  7, 1988.)  In 
Orrego,  the  Court  held  that  title  II  did 
not  violate  the  Due  Process  Clause  and 
did  not  constitute  a  compensable  taking. 
With  regard  to  the  latter  issue,  the  Court 
noted  that  the  project's  owner  will 
continue  to  receive  reasonable  rentals 
and  maintain  ownership  of  the  property 
as  it  had  before  the  statute  was  enacted: 
only  its  right  to  prepay  the  mortgage  and 
remove  itself  from  HUD's  regulatory 
control  was  affected  by  the  statute.  The 
Court  also  based  its  holding  on  its 
assumption  that  Congress  retains  an 
"enduring"  right  to  amend  the  federal 
housing  programs  which  it  had 
authorized. 

This  issue  is  addressed  further  in  the 
discussion  below  on  Executive  Order 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  \mdet 
"Findings  and  Other  Matters." 

A  commenter  suggested  that  tenants 
in  any  project  that  is  or  will  constitute 
eligible  low  income  housing,  as  defined 
in  i  248.201  of  the  iterim  rule,  be  notified 
of  that  fact.  The  applicability  of  part  248 
to  a  project  does  not  automatically  have 
any  impact  on  the  project's  tenants.  It  is 
only  when  a  project  owner  files  a  notice 
of  intent  and  a  plan  of  action  that  part 
248  has  any  impact  on  th^  tenants,  and 
HUD  does  not  know  whether  an  owner 
intends  to  file  a  notice  of  intent  until  the 
owner  actually  does  so.  Therefore,  the 
Department  does  not  think  that  any 
useful  purpose  would  be  served  by 
notifying  tenants  that  their  project's 
mortgage  is  or  will  become  subject  to 
the  &ial  rule.  The  final  rule  includes  a 
new  provision  at  {  248.218.  entitling 
tenants  in  projects  for  which  a  plan  of 


action  is  being  negotiated  to  have  a 
meaningful  opportunity  to  comment 
upon  a  summary  of  the  plan  of  action 
before  approval  of  the  plan  of  action  by 
the  Department 

The  Department  has  determined  that 
it  is  appropriate  to  provide  protections 
against  unjustified  evictions  of  current 
tenants.  Accordingly,  1 24&.221(a)  has 
been  amended  to  provide  that  in 
approving  a  plan  of  action  that  involves 
the  termination  of  low  income 
affordability  restrictions,  HUD  will 
require  the  ovmer  to  comply  with  the 
eviction  procedures  of  24  CFR  part  247. 
The  Department  also  intends  to  ensure, 
when  it  makes  determinations  under 
§§  248.223(a)(1),  248.233(d)(3)  and 
248.241(a)(1).  that  tenants  will  be 
protected  against  unjustified  evictions. 

The  1989  Amendments  made  changes 
to  section  229  of  the  National  Housing 
Act  which  governs  termination  of 
mortgage  insurance.  For  eligible  low 
income  housing,  termination  of 
insurance  is  now  subject  to  the  plan  of 
action  requirements  of  title  IL 
Appropriate  additions  to  the  part  248 
regulations  have  been  made  to  reflect 
this  change.  likewise,  for  projects 
subject  to  section  250(a)  of  the  National 
Housing  Act,  12  U.S.C.  1715z-15(a),  the 
requirements  of  section  250(a)  must  be 
met  prior  to  a  termination  of  the 
mortgage  insurance  contract  New 
§  §  221.753  and  236.254  have  been  added 
to  parts  221  and  236  to  reference  both 
the  title  II  and  the  section  250(a) 
requirements. 

Section  248,101. — One  commenter 
stated  that  the  wording  of  §  248.101(a] 
indicates  an  inclination  on  the  part  of 
the  Department  not  to  carry  out  the 
intent  of  Congress.  The  Department 
plans  to  implement  title  II  in  a  manner 
that  is  fully  consistent  with  Congress' 
intent.  The  statute  is  designed  to  permit 
prepayment  where  mortgagors  can  meet 
the  standards  set  forth  in  section  225(a) 
thereof,  and  the  Department  will 
approve  prepayments  that  meet  such 
standards. 

Section  248.103 — Four  commenters 
stated  that  section  235  of  the  1967  Act 
requires  the  rule  to  be  effective  as  of 
November  1, 1987.  The  Government  has 
not  appealed  the  court's  adverse  ruling 
in  Orrego  v.  HUD,  supra,  on  this  issue, 
and  accordingly  the  final  rule  states  the 
requirements  of  part  248  apply  to  any 
project  that  is  eUgible  low  income 
housing  on  or  after  November  1. 1987. 

Section  24&105—A  commenter  asked 
what  effect  the  expiration  date  of  the 
statute  will  have  m  actions  taken  prior 
to,  or  pending  as  of,  that  date.  In 
response  to  this  inquiry,  the  final  rule 
includes  a  statement  that  plans  of  action 
approved  prior  to  September  30. 1990 


will  omtinne  in  full  force  and  effect  past 
that  date.  The  Department's  handling  of 
plans  of  action  which  have  not  been 
approved  as  of  September  30. 1990  will 
depend  on  the  status  of  legislation 
replacing  title  II  in  effect  at  that  time. 

Section  248.107(b}—A  commenter 
suggested  that  HUD  should  state  that  if 
a  mortgagee  accepts  a  prepayment  in 
violation  of  i  248.107(a),  the  Department 
will  require  the  parties  to  rescind  the 
prepayment  transaction.  The  final  rule 
has  been  amended  to  provide  that 
rescission  of  the  prepayment  is  one  of 
the  remedies  which  the  Department  may 
seek  if  such  a  violation  occurs. 

Section  248.201  (Definitions) 

Adjusted  Income — ^The  definition  of 
adjusted  income  has  been  amended  to 
take  into  account  the  adjustments 
authorized  by  24  CFR  215.1.  This 
revision  makes  the  calculation  of 
adjusted  income  under  part  248 
consistent  with  calculations  of  adjusted 
income  under  the  Rent  Supplement  and 
section  236  programs. 

Eligible  low  income  housi.tg — Section 
1027  of  the  1988  Amendments  provides 
that  section  236  non-insured  projects  are 
included  within  the  definition  of  eligible 
low  income  housing.  The  definition  of 
that  term  in  S  248.201  has  been  revised 
accordingly.  Owners  of  section  236  non- 
insured  projects  would  submit  notices  of 
intent  and  plans  of  action  to  HUD  in 
accordance  with  provisions  of  the  final 
rule.  The  State  agency  having 
jurisdiction  over  the  project  would,  in 
consultation  with  HUD.  review  and 
analyze  the  plan  of  action,  make 
preliminary  findings  and  negotiate  with 
the  owner  on  the  terms  of  a  plan  of 
action  involving  incentives.  However, 
HUD  would  be  responsible  for  making 
all  final  determinations  and  giving  final 
approval  to  the  terms  of  the  plan  of 
action  (except  to  the  extent  that  an 
Alternative  State  strategy  is  in  effect 
see  S  248.233). 

Section  233(1)  of  the  1987  Act  and 
§  248.201  of  the  final  rule  define  the  term 
"eligible  low  income  housing"  to  include 
projects  insured  or  held  by  HUD  under 
section  221(d)(3)  of  the  National  Housing 
Act  and  assisted  under  the  Rent 
Supplement  program  authorized  by 
section  101  of  the  Housing  and  Urban 
Development  Act  of.l965,  provided  that 
under  regulation  or  contract  in  effect 
before  the  date  of  enactment  the 
mortgage  is.  or  will  within  one  year 
become,  eligible  for  prepayment  without 
the  prior  approval  of  the  Secretary. 
However,  the  Department's  regulations 
for  the  section  221(d)(3)  program  provide 
that  owners  of  projects  assisted  under 
the  Rent  Supplement  program  may  not 
prepay  their  mortgages  at  any  time 
without  HUD's  consent  therefore,  such 


projects  could  not  constitute  "eligible 
low  income  housing"  as  defined  by  the 
statute  and  this  part.  The  Department 
would,  as  a  minimum,  apply  the 
standards  set  forth  m  section  250(a)  of 
the  National  Housing  Act  to  the 
prepayment  of  the  mortgage  on  any  such 
project. 

Good  cause — The  definition  of  good 
cause  has  been  revised  to  make  clear 
that  uninhabitability  of  the  project 
caused  by  the  actions  or  inaction  of  the 
owner  would  not  constitute  good  cause. 

Prepayment— The  Department  has 
added  a  definition  of  "prepayment"  to 
the  final  rule,  stating  that  the  term 
"prepayment"  includes  a  prepayment  in 
full  as  well  as  a  partial  prepayment  or 
series  of  partial  payments  that  would 
reduce  the  mortgage  term  by  at  least  six 
months.  If  a  partial  prepayment  is  to  be 
applied  in  such  a  manner  that  the 
outstanding  principal  balance  will  be 
recast  over  the  original  term  of  the 
mortgage,  the  partial  prepayment  would 
not  constitute  a  "prepayment"  for 
purposes  of  this  rule.  However,  no  full  or 
partial  prepayment  resulting  from  the 
application  of  condemnation  proceeds 
would  be  deemed  a  prepayment  for 
purposes  of  this  rule,  since  such 
prepayments  are  involuntary  on  the  part 
of  the  project  owner  and  result  from 
governmental  action. 

Return  on  investment — A  commenter 
suggested  that  a  more  precise  definition 
is  needed.  The  Department  believes 
that,  in  light  of  the  individualized 
circumstances  of  each  project,  a  more 
precise  definition  of  "return  on 
investment"  would  be  inappropriate. 

Termination  of  low  income 
affordability  restrictions — The  final  rule 
contains  a  revised  definition  of  the 
phrase  "termination  of  low  income 
affordability  restrictions."  Section  225(a) 
of  the  1987  Act  cleariy  contemplates 
that,  even  under  a  plan  of  action  that 
involves  "termination  of  low  income 
affordability  restrictions,"  the  owner 
may  be  required  to  limit  rent  increases 
for  current  tenants  to  levels  not 
exceeding  the  standard  set  forth  in 
section  225(a)(1).  Likewise,  an  owner's 
proposed  plan  of  action  under  section 
225(a)  may  entail  assistance  under  a 
State,  local  or  other  Federal  program, 
under  which  the  low  income  use  of  all  or 
some  of  the  units  in  the  project  may  be 
preserved.  The  Department  would  take 
into  account  the  restrictions  on  lower 
income  eligibility  and  rent  levels 
accompanying  this  assistance  in 
deciding  whether  the  determinations  set 
forth  in  section  225(8)(2)(A)  could  be 
met.  Thus,  the  Department  construes  the 
term  "termination  (rf  low  income 
affordability  restrictions,"  as  used  in  the 
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statute,  to  mean  the  tennination  of  those 
restrictions  (for  example,  restrictions  on 
rent  increases  imposed  under  the 
section  236  regulatory  agreement)  that 
HUD  imposed  pursuant  to  the  program 
under  which  the  mortgage  being  preptdd 
was  insured. 

Use  agreement — ^A  commenter 
suggested  that  the  final  rule  be  amended 
to  clarify  that  both  the  Department  and 
tenants  will  be  entitled  to  enforce  use 
agreements  executed  in  connection  with 
plan  of  action.  The  final  rule  has  been  so 
amended.  A  commenter  also  suggested 
that  the  final  rule  state  that  use 
agreements  will  include  reporting 
requirements.  Hie  final  rule  has  been 
amended  to  state  that  use  agreements 
will  include  appropriate  reporting 
requirements.  Finally,  a  commenter 
suggested  that  tenants  be  provided  with 
copies  of  the  use  agreement  The  final 
rule  states  that  all  tenants  in  occupancy 
at  the  time  that  the  plan  of  action  is 
approved  will  receive  a  copy  of  the  use 
agreement. 

Section  1023  of  the  1988  Amendments 
revises  section  224(b)  of  title  n  to  make 
clear  that  in  cases  where  the  Secretary 
provides  incentives  in  connection  with  a 
plan  of  action  that  will  maintain  the  low 
income  affordability  restrictions  despite 
the  prepayment  of  the  mortgage,  the  use 
agreement  must  extend  such  restrictions 
through  a  period  equivalent  to  the  term 
of  the  original  mortgage,  and  such 
restrictions  are  to  include  "the 
obligations  specified  in  the  regulatory 
agreement"  It  is  unclear  whether  the 
latter  reference  pertains  to  all 
substantive  requirements  under  the 
regulatory  agreements,  requirements 
regarding  tenant  protections  only 
(including  those  requirements  that  relate 
to  low  income  affordability),  or 
requirements  relating  to  low  income 
affordability  only.  (The  House 
Conference  Report  states  that  the  use 
agreement  must  contain  "additional" 
restrictions  over  and  above  the  low 
income  affordability  restrictions.  R  Rep. 
No.  100-1089  at  99.)  HUD  interprets  the 
provision  as  pertaining  to  those 
requirements  which  relate  to  tenant 
protections  (e.g.,  rent  and  income  levels, 
nondiscrimination  against  families  with 
children,  maintenance  of  the  property  in 
good  condition). 

The  definition  of  use  agreement  has 
been  expanded  to  state  ^t  it  is  an 
agreement  executed  in  connection  with 
an  approved  plan  of  action,  rather  than 
only  in  connection  with  the  prepayment 
of  a  mortgage.  Some  plans  of  action 
requiring  use  agreements  do  not  involve 
mortgage  prepayments. 

Section  24&203(b}— The  final  rule 
includes  a  revision  paralleling  the 


revision  to  §  248.107(b),  discussed 
above. 

Section  248^1 1(b)— Several 
commenters  suggested  that  tenants 
receive  a  copy  of  the  notice  of  intent. 
Although  the  statute  does  not  require 
that  tenants  be  notified  when  a  notice  of 
intent  is  filed,  HUD  agrees  that  tenants 
should  be  made  aware  of  an  owner's 
intention  to  prepay  the  mortgage  or  alter 
the  terms  of  the  regulatory  agreement 
Accordingly,  the  final  rule  provides  that 
each  tenant  be  given  a  copy  of  the 
notice  of  intent  and  that  a  copy  of  the 
notice  be  posted  in  each  occupied 
building.  The  Department  has  also 
determined  that  tenants  should  be 
notified  once  HUD  and  the  owner  have 
developed  the  terms  for  the  proposed 
plan  of  action  but  before  its  final 
approval  by  the  Commissioner.  Section 
248.218  of  the  final  rule  has  been  added 
to  provide  such  notice. 

Several  commenters  felt  that  HUD 
should  specify  the  State  or  local  agency 
to  which  the  notice  of  intent  should  be 
sent  More  specifically,  four  commenters 
stated  that  HUD  should  direct 
mortgagors  to  send  the  notice  of  intent 
to  the  chief  elected  officials  of  both  the 
State  and  local  government.  The  final 
rule  has  been  amended  to  provide  that 
the  notice  of  intent  may  be  sent  to  the 
governor  of  the  State.  (In  the  case  of  a 
project  located  in  the  District  of 
Columbia,  Puerto  Rico,  Gucun,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  American 
Samoa  or  the  Virgin  Islands,  the  notice 
of  intent  must  be  sent  to  the  official 
whose  functions  correspond  to  those  of 
a  State  governor.)  As  an  alternative  to 
notifying  the  Governor,  the  owner  may 
notify  the  appropriate  State  or  local 
government  agency.  It  is  the 
Department's  view  that  attempting  to 
specify  exactly  what  other  State  or  local 
government  agency  or  official  should 
receive  the  notice  of  intent  would  lead 
to  more  rather  than  less  confusion. 
However,  HUD  suggests  that  in  general, 
the  appropriate  State  or  local  agency 
would  be  the  agency  that  provides 
mortgage  financing  under  the  section  236 
non-insured  program  or  that  administers 
the  pro|ect-based  section  8  program  in 
the  jurisdtetion  where  the  project  is 
located.  In  addition.  State  or  local  law 
may  impose  additional  notification 
requirements  when  a  prepa)rment  is 
contemplated. 

Section  24A21 1(c)— Section  1022(a)  of 
the  1988  Amendments  states  that  the 
Secretary  shall  provide  to  owners  filing 
a  notice  of  intent  "any  relevant  market 
area  and  demographic  information  that 
the  Secretary  has  custody  of  and  that 
the  owner  may  use  in  preparing  the  plan 


[of  action]."  Section  248.211(c)  has  been 
revised  accordingly.  However,  owners 
will  be  advised  that  the  data  furnished 
by  HUD  may  not  be  current;  if  HUD's 
data  is  not  current  the  owner  should 
update  it 

Section  24A21 1(d)(1)— The  final  rule 
has  been  revised  to  make  clear  that 
under  some  circumstances  the 
Commissioner  may  approve  a  plan  of 
action  that  provides  for  the  termination 
of  all  low  income  affordability 
restrictions.  Such  an  approval  would  be 
warranted  where  the  project  is  located 
in  a  housing  market  in  which  there  is 
sufficient  comparable,  decent  safe  and 
sanitary  affordable  housing  to  meet  the 
needs  of  all  current  tenants.  In  such  a 
case,  the  plan  of  action  must  specify  the 
actions  to  be  taken  to  ensure  that  any 
displaced  tenants  are  relocated  to 
affordable  housing.  See  S  248.213(b)(5). 
which  implements  section  225(d)  of  tide 
II,  as  added  by  section  203(b)(2)  of  the 
1989  Amendments. 

Section  248211(d)(2)— The  interim  rule 
provides  that  one  outcome  of  filing  a 
notice  of  intent  may  be  that  the 
Commissioner  approves  the 
prepayment  but  the  owner  will  receive 
incentives  firom  the  Federal  government 
pursuant  to  S  248.231  in  return  for 
agreeing  to  conditions  related  to  the 
continued  use  of  the  project  as  low 
income  housing  in  accordance  with 
§  248.233.  Two  commenters  suggested 
that  the  final  rule  provide  for  a  partial 
termination  of  low  income  affordabilify 
restrictions,  in  conjunction  with  HUD's 
provision  of  incentives  that  are 
appropriate  in  light  of  the  maintenance 
of  a  portion  of  the  project  as  low  income 
housing.  The  Department  has  adopted 
this  suggestion. 

One  conunenter  stated  that  HUD 
should  not  provide  incentives  to  project 
owners  who  will  prepay,  unless  the 
project  owner  agrees  to  a  complete  set 
of  use  restrictions  governing  all  major 
elements  of  project  operations.  The  final 
rule  has  been  amended  to  provide  that 
the  outcome  stated  in  S  248.211(d)(2)(i) 
is  available  only  where  the  project 
owner  will  receive  assistance  under  a 
State,  local  or  other  Federal  government 
housing  program.  The  Department 
expects  that  the  requirements  applicable 
to  such  other  assistance  would  include 
tenant  protections  comparable  to  those 
appUcable  under  the  HUD  program.  In 
any  event  as  noted  above  with  respect 
to  the  definition  of  the  term  "Use 
Agreement"  the  Department  in 
implementation  of  section  1023  of  the 
1968  Amendments,  intends  to  include 
tenant-related  provisions  of  the 
regulatory  agreement  in  use  agreements 


executed  by  project  owners  receiving 
incentives. 

Section  248S13(a)— Several 
commenters  suggested  that  tenants 
receive  copies  of  the  plan  of  action 
submitted  by  fiie  project  owner.  The 
Department  has  concluded  that  tenant 
input  into  the  development  of  the  plan  of 
action  would  be  most  meaningful  after 
the  Department  and  the  project  owner 
have  worked  together  to  refine  the 
project  owner's  initial  submission  and 
have  reached  a  tentative  agreement  on^ 
plan  of  action  that  would  meet  the 
requirements  of  the  statute  and  this  rule. 
Section  248.218  provides  for  tenant 
notice  and  an  opportunity  to  conunent 
on  the  proposed  plan  of  action  at  that 
point. 

A  commenter  suggested  that  HUD 
require  project  owners  to  send  the  plan 
of  action  to  the  appropriate  State  or 
local  government  agency  in  every  case. 
Section  223(a)  of  title  II  states  that  the 
owner  "may"  submit  the  plan  of  action 
to  such  appropriate  State  or  local 
agency,  and  the  final  rule  tracks  the 
statute  and  the  interim  rule  in  this 
regard.  A  commenter  pointed  out  that 
the  statute  states  that  the  plan  of  action 
may  be  sent  to  "any"  appropriate  State 
or  local  agency,  whereas  the  interim  rule 
states  that  the  plan  of  action  may  be 
sent  to  "the"  appropriate  State  or  local 
agency.  The  final  rule  has  been 
amended  to  track  mare  closely  the 
statutory  language.  However,  since 
notification  of  State  and  local  agencies 
is  optional  on  the  part  of  the  project 
owner,  the  Departinent  does  not 
construe  the  language  of  the  statute  or 
the  final  rule  as  requiring  that  all 
appropriate  State  or  local  government 
agencies  receive  a  copy  of  the  plan  of 
action. 

Section  248.213(b)— Commeniers 
made  a  number  of  suggestions 
concerning  the  nature  of  the  information 
to  be  included  in  the  plan  of  action.  The 
Department's  field  instructions  issued 
]uly  14, 1988,  provide  detailed  guidance 
on  the  information  which  the  plan  of 
action  must  contain.  (These  information 
collection  requirements  were  later 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1980,  in 
some  cases  the  requirements  were 
disapproved).  HUD  offices  were 
instructed  not  to  require  this  additional 
information  and  to  inform  affected 
owners  that  the  information  would  not 
be  required. 

Section  10Z2(b)  of  die  1988 
Amendments  adds  a  new  subsection  (d) 
to  section  223  of  tide  0.  stating  that 
"(t]he  Secretary  shall  limit  the  amount 
of  appraisal,  market  area,  and 
demographic  information  required  under 


this  section  in  the  case  of  a  plan  of 
action  requesting  incentives."  Section 
248.213(b]  has  been  revised  accordingly. 

Section  203(b)(2)  of  die  1969 
Amendments  adds  a  new  subsection  (d) 
to  section  225  of  tide  II,  stating  that 
"(ajny  plan  of  action  shall  specify 
actions  that  the  Secretary  and  the  owner 
shall  take  to  ensure  that  any  tenants, 
displaced  as  a  result  of  a  plan  of  action 
approved  under  subsection  (a)  or  as  a 
result  of  modifications  taken  pursuant  to 
subsection  (c),  are  relocated  to 
affordable  housing."  Section 
248.213(b)(5)  has  been  revised 
accordingly. 

Section  248.215— One  commenter 
stated  that  HUD  should  be  required  to 
notify  an  owner  within  60  days,  or 
earlier  if  possible,  whether  a  plan  of 
action  is  acceptable.  Two  commenters 
asked  what  consequences  would  follow 
if  HUD  fails  to  meet  the  60-day  deadluie 
for  notifying  owners  of  deficiencies  in 
the  plan  of  action.  The  July  14, 1988  field 
instructions  estabUsh  expedited 
procedures  for  the  review  of  the  plans  of 
action.  In  light  of  these  expedited 
procedures,  the  Department  has 
concluded  that  no  revisions  in  the  final 
rule  are  needed  in  response  to  these 
comments. 

Section  248.217^A  commenter 
suggested  that  HUD  be  required  to 
respond  to  revisions  within  a  specified 
period  of  time.  The  July  14, 1988  field 
instructions  state  that  HUD  will  notify 
project  owners  of  cmy  deficiencies  in  the 
revised  plan  of  action  within  60  days  of 
submission. 

Section  248.218—Sec\ion  1026  of  die 
1988  Amendments  amends  section  232 
of  tide  n  to  provide  that  in  its  report  to 
Congress  on  implementation  of  tide  n, 
HUD  must  include  a  description  of  "the 
actions  taken  by  the  Secretary  to  ensure 
meaningful  participation  by  affected 
tenants  *  *  *."  In  response  to  this 
amendment  and  to  pubUc  comments,  the 
final  rule  includes  a  new  {  248.218 
which  provides  for  such  tenant  input. 
Under  this  provision  each  tenant  will  be 
notified  of  die  terms  of  a  proposed  plan 
of  action  after  HUD  and  the  owner  have 
concluded  preliminary  negotiations. 
Tenants  will  be  given  sixty  days  hi 
which  to  comment  on  the  summary  of 
the  plan  of  action,  and  HUD  must  take 
such  comments  into  consideration 
before  granting  final  approval  to  the 
plan  of  action.  HUD  has  determined  that 
it  is  appropriate  to  give  tenants  sixty 
days  to  submit  comments,  rather  than 
the  thirty  days  which  is  customary  in 
tenant  notice  procedures,  because  of  the 
complexify  of  many  plans  of  action. 

Section  24A219— Under  I  2M.219, 
HUD  is  obligated  to  notify  the  owner  in 
writing  whether  the  plan  of  action. 


including  any  revisions,  is  approved,  no 
later  than  180  days  after  initial  receipt  of 
a  plan  of  action,  or  within  such  longer 
period  as  the  owner  requests.  In  cases 
where  HUD  notifies  an  owmer  of 
deficiencies  in  the  plan  of  action,  and 
the  owner  does  not  submit  a  revised 
plan  of  action  within  a  reasonable 
amount  of  time,  there  may  not  be 
sufficient  tbne  for  HUD  to  I'eview  the 
revised  plan  of  action  before  the 
expiration  of  the  180-day  period.  In  such 
cases  HUD  will  notify  the  owner  by  the 
180th  day  that  it  is  not  yet  possible  for 
HUD  to  approve  the  plan  of  action,  and 
that  a  final  decision  on  the  acceptabilify 
of  the  revised  plan  of  action  will  be 
made  as  soon  as  possible. 

Section  248.221(a)— Section  1024  of 
the  1988  Amendments  revises  section 
225(a)(1)  of  tide  n  in  two  respects.  First 
it  amends  section  225(a)(1)  to  provide 
that  the  Secretary  may  approve  a  plan 
of  action  that  involves  the  termination 
of  low  income  affordabilify  restrictions 
only  upon  a  written  finding  that  where 
comparable  and  affordable  housing  is 
not  readily  available,  the  plan  of  action 
will  not  result  in: 

(A)  a  monthly  rental  payment  by  a  current 
tenant  tiiat  exceeds  30  percent  of  the  monthly 
adjusted  income  of  the  tenant  or  an  increase 
in  the  monthly  rental  payment  in  any  year 
that  exceeds  10  percent  (whichever  is  lower), 
or  (B)  in  the  case  of  a  current  tenant  who 
already  pays  more  than  such  percentage,  an 
increase  in  the  monthly  rental  payment  in 
any  year  that  exceeds  the  increase  in  the 
Consumer  Price  Index  or  10  percent 
(whichever  is  lower)*  *  •  •  * 

The  Department  has  included  these 
standards  in  §  248.221(a)  of  die  final 
rule,  in  substitution  of  the  so-called 
"HODAG"  standard,  which  was  derived 
fiY)m  the  rent  structure  authorized  for 
the  Housing  Development  Grant 
("HODAG")  Program. 

One  commenter  stated  that  if  tenants 
are  relocated  to  a  project  where  rents 
are  higher  than  those  currently  paid  by 
the  tenant  die  tenant  suffers  a  material 
increase  in  economic  hardship.  The 
Department  does  not  construe  the 
statute  as  restricting  prepayment  to 
cases  in  which  current  tenants  will  incur 
no  increase  in  rents.  To  the  contrary,  the 
statute  implicidy  recognizes  that  some 
rent  increases  woidd  not  result  in  a 
material  increase  of  economic  hardship. 

Section  1024  of  die  1988  Amendments 
further  amends  section  225(a)(1)  with 
respect  to  the  provision  of  assistance  for 
projects  whose  mortgages  are  prepaid 
under  a  plan  of  action.  The  preamble  to 
die  interim  rule,  at  53  FR 11227,  declared 
that  it  was  HUD's  current  poUcy  to 
provide  vouchers  under  section  8  of  the 
United  States  Housing  Act  of  1037, 42 
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U&C.M37i  to  any  very  ktw 
tmaiil*  vriio  would  othatwiae  suffer 
ecommic  bardahip  as  a  resah  of  a 
propaysnt  approved  under  part  24B. 
Section  1804  of  the  198B  Ameadmcnts 
ameads  sediaa  225(aXl)  of  tide  O  by 
stating  that  tke  Secretary's 
determination  diat  a  (dan  of  action 
involving  tenainatioo  of  loiv  income 
affoidability  restrictions  will  not 
materially  increase  economic  hardship 
for  CBBcnt  tenants  or  invofamtarily 
d'Tp'*''^  current  tenants  (except  for 
good  csMse)  wriiere  comparable  and 
afEoedaUe  housing  is  not  readily 
available  nmst  be  made  "without  regard 
to  the  availabibty  of  federal  assistance 
that  would  address  any  such  hardship  or 
invoiuatary  di^lacemenL"  The  final 
rule  has  he&i  amended  in  accordance 
with  section  1024.  However,  the  final 
rule  has  been  further  amended  to 
indicate  that,  while  HUD's 
determination  under  section  22S(a)  will 
be  made  without  regard  to  the 
availability  of  federal  assistancor  the 
Department  reserves  the  right  to  provide 
assistance  for  specific  tenants  in  h^t  (A 
their  individual  circimistances. 

Section  248.221(b)— A  commenter 
requested  that  HUD  |»ovide  more 
detailed  standards  concerning  the 
evaluation  of  the  effect  of  the 
prepayment  on  the  availability  of 
decent  safe  and  sanitaiy  housing 
affordable  to  low  income  and  very  low 
income  families  in  die  area  that  the 
housing  could  reasonably  be  expected  to 
serve,  the  ability  of  lower  income  and 
very  low  income  families  to  find  decent 
safe  and  sanitary  bousing  near 
employment  opportunities,  and  the 
housing  opportimities  of  minorities  in 
the  community  within  whidi  the  housing 
is  located.  No  changes  have  been  made 
to  the  final  rule  in  response  to  this 
comment  The  Department  expects  diat 
the  development  of  meaningfol 
standards  most  be  done  on  a  case-by- 
case  basis  in  b^t  of  die  conditiaas  in 
each  boosing  market  Two  commenters 
suggested  that  IfiJD  make  use  of  pubhc 
and  subsidized  housing  waiting  Ikits  and 
the  Housing  Asnstance  Plan  for  the 
appropriate  jurisdiction  in  reviewing  a 
plan  «rf  action.  The  Departnsent  expects 
to  utilize  these  sources  of  data  in  its 
review,  to  ^  extent  that  sack  sources 
of  informatioo  provide  appropriate  and 
relevant  data.  However,  the  area 
covered  by  a  Housing  Assistance  Plan  is 
not  necessarily  identical  to  the  relevant 
maiket  area  for  a  particular  proiect 
Abo,  public  housing  agency  waiting  lists 
do  not  necessarily  provide  an  accurate 
reflection  of  demand  for  low  incoDie 
housing.  For  exanqde.  tbe  lists  may 
include  familwa  who  are  adequately 


housed  but  who  are  seekmg  a  Sections 
Certificate  or  Voodier  in  ofder  to  make 
their  current  bousing  Bsore  affordable. 

A  commenter  stated  that  in 
coadncdag  Us  review  HUD  shouki  k>ok 
at  the  projected  eSect  of  the  prepayment 
on  the  housing  market  daring  the  full 
remaining  term  of  the  mortgage.  The 
Department  intends  to  evaluate  the 
effect  of  the  prepayment  on  tbe  housii^ 
market  for  the  lengdi  of  time  during 
whidi  valid  projections  can  be  made.  In 
cases  where  the  pn^t  is  currendy 
subject  to  a  section  8  HAP  Contract  that 
will  continue  in  effect  past  the 
prepayment  the  Department  intends  to 
examine  u^t  the  efiiect  o!  the 
prepajrment  on  die  housing  market  will 
be  once  the  section  8  HAP  Contract 
expires,  to  tlie  extent  that  valid  maricet 
projections  can  be  made  to  diat  date  in 
the  fiiture.  One  commenter  asked 
wfaedier  HUD  intends  to  use  the 
"HCH^AG**  formula  in  evaluating 
affordabiHty  under  i  248.221(b).  HUD 
vdll  use  the  affordability  standard 
established  by  section  1024  of  the  1988 
Amendments,  which  replaced  the 
HODAG  standard  in  the  interim  role. 

Section  248.229— A  commenter 
suggested  that  if  HUD  has  approved  an 
alternative  State  strategy,  a  project 
owner  should  receive  approval  of  a  plan 
of  action  that  involves  prepayment  only 
if  the  plan  of  action  has  been  approved 
in  accordance  with  the  alternative  State 
strategy.  The  Department  has  not 
adopted  this  suggestion.  The 
Department  views  the  alternative  State 
strategy  as  an  alternative  basis,  and  not 
the  sole  basis,  for  obtaining  aiquoval  (or 
prepayment  even  where  HUD  has 
approved  the  alternative  State  strategy 
for  that  State.  Commenters  suggested 
that  the  final  rule  include  greater  detail 
concerning  requirements  for  ahemative 
State  strategy  approval  Since  HUD 
expects  only  a  very  small  number  of 
States  to  sidunit  aUemative  State 
strategies  for  approval,  the  Department 
has  determined  that  retaining  the  more 
goieral  languagp,  of  the  interim  rule  will 
maximize  HUD's  flexibility  in  reviewing 
any  State  strategies  that  are  submitted. 
A  comaaiter  suggested  that  die 
alternative  State  strategy  mechanism 
should  be  appUcable  to  project  owners 
that  receive  incentives  and  do  not 
prepay  their  HiSD  mortgages.  The  final 
rule  adheres  to  the  design  of  the  statute, 
which  contessplates  that  the  alternative 
State  sfralegy  is  api^caUe  only  to  plans 
of  acdon  involving  the  tenaination  ai 
low  tnoaaae  affonbbdity  restrictions. 
However,  in  accordanoe  widi  sectfam 
229  of  die  statute  and  1 248.2Sl(rf  d» 
final  nda,  the  Department  intends  to 
worii  dosely  with  State  and  local 


govMnmttdte  in  order  to  achieve  the 
purpose  of  the  legislation. 

Section  2teL223(aX0)—A.  ooeunenter 
observed  dkat  States  cammt  be  expected 
to  make  funds  avad^ie  for  coaiparabte 
housing  before  tbe  Commissioner 
approves  the  alternative  State  strategy. 
Tbe  interim  rule  tracks  section  22fl(aX8) 
of  die  stetute  in  this  respect  and  die 
Department  has  made  no  change  in  the 
final  rule  in  response  to  this  coaunent 
The  Department  intends  to  apply  this 
requireiaent  in  a  reasonable  manner  by 
considering  each  ahemative  Stete 
strategy  in  its  totality. 

Section  248223(b}—A  commenter  also 
observed  that  it  is  unreasonable  to 
require  the  State  to  make  binding 
commitments  before  HUD  has 
negotiated  the  terms  of  each  plan  of 
action  with  project  owners  wdio  would 
come  within  the  alternative  State 
strategy.  The  interim  rule  tracks  section 
22e(b)(l)  of  die  statute  in  tiiis  regard, 
and  ^e  Department  has  made  no 
change  in  die  final  rule  in  response  to 
this  comment  HUD  will  apply  this 
requirement  in  a  reasonable  manner  by 
considering  each  alternative  State 
strategy  in  its  totaUty. 

Section  248.231 — A  commenter 
suggested  that  the  final  rule  provide 
more  detail  as  to  die  circumstances 
under  which  HUD  would  ai^rove  each 
type  of  incentive.  The  July  14, 1988  field 
instructions  provide  fiulher  guidance  in 
this  regard,  and  owners  can  obtain 
further  information  on  the  incentives 
from  field  office  staff.  The  Department 
has  determined  that  providing  further 
specificity  in  the  final  rule  would  not  be 
appropriate,  since  HUD's  decision  to 
approve  various  incentives  must  be 
made  on  a  case-by-case  basis  and  is 
dependent  in  part  on  the  availability  of 
funding.  Three  commenters  suggested 
that  HUD  include  as  an  incentive  the 
subordination  of  the  HUD-held  mortgage 
or  approval  of  the  subordination  of  the 
HUD-insured  mortgage.  The  Department 
has  not  accepted  this  suggestion.  The 
equity  loan  incentive  authorized  under 
S  248.231(d)  and  part  241.  subparts  E  and 
F  would  accompli^  the  same  purpose. 
In  addition,  the  Department  does  not 
think  that  s^iproval  of  subordination 
would  be  consistent  with  the 
requirement  in  section  22S(bX2)  of  the 
statute  that  incentives  provided  by  HUD 
be  the  "least  oosdy  ahemative  that  is 
consistent  with  the  hiU  adiievement  of 
die  purposes  of  [tide  ff]  *  *  •" 

A  commenter  suggested  diat  HUD 
induda  as  an  incentive  a  sectton  236- 
type  sidMidy  far  each  amrtgBgB  faKzease. 
Section  tB7  of  the  1987  Act  andmrizea 
HUD  to  insure  under  secdon  236  of  the 
Nadoud  Housing  Act  a  mortgage  used 


to  refinance  an  existing  section  238 
mortgage  or  to  finance,  pursuant  to 
section  236(j)(3),  the  purchase  by  a 
nonprofit  or  cooperative  corporation  or 
association  of  a  project  assisted  under 
section  236.  With  the  exception  of 
section  167  of  the  1967  Act  there  is  no 
authority  for  a  section  236-type  subsidy 
for  equity  mortgage  increases. 

Section  24e,231fb}—A  commenter 
suggested  that  the  calculation  of 
allowable  dividends  should  take  into 
account  equity  contributed  by  a  new 
owner.  The  Jidy  14. 1988  field 
instructions  provides  that  HUD  may 
consider  revising  the  method  of 
calculating  equity  based  on  the  new 
appraised  value  as  rental  housing,  minus 
the  total  outstanding  financial  debt  and 
encumbrances. 

Section  248.231(c)— A  commenter 
asserted  that  the  statement  in  the 
preamble  of  the  interim  rule  at  53  FR 
11228  that  only  in  extreme 
circumstances  would  HUD  approve 
increased  access  to  reserve  for 
replacemento  funds  as  part  of  a  plan  of 
action  is  inconsistent  wddi  the  statute. 
The  Department  construes  section 
224(b)  of  die  statiite  as  affording  HUD 
considerable  discretion  in  choosing 
among  incentives.  Moreover,  section 
225(b)(3)(B)  of  die  statiite,  which 
requires  that  the  project  owner  make 
binding  commitments  to  ensure  that 
adequate  expenditures  will  be  made  for 
maintenance  and  operation  of  the 
housing  until  the  maturity  date  of  the 
mortgage,  evidences  Congress'  concern 
that  funds  be  avaUable  to  maintain  the 
project  in  good  condition.  Therefore, 
HUD  believes  that  the  preamble 
statement  ia  fully  consistent  with  the 
.statue.        1 1 

Section  248.231(e) — ^A  commenter 
suggested  that  HUD  give  a  high  priority 
to  allowing  increases  in  section  8  rents. 
Subject  to  the  availability  of  funds,  and 
consistent  with  the  requirement  in 
i  248.233(c)  diat  the  incentives  provided 
are  the  "least  cosdy  alternative  for  the 
Federal  Government  to  achieve  the 
purposes  of  [part  248]  with  respect  to  the 
housing."  such  increases  will  be 
considered  on  a  case-by-case  basis  in 
conjunction  with  other  incentives. 

Section  248.231(f)-WJD  stated  in  die 
preamble  to  the  interim  rule  at  53  FR 
11228  that  it  would  not  implement  the 
capital  improvementa  loan  program 
authorized  under  section  201  of  the 
Housing  and  Community  Development 
Amendments  of  1978,  as  amended  by 
the  1987  Act.  However,  section  1011(b) 
of  the  1988  Amendmento  directs  the 
Secretary  to  issue  regulations  that 
become  effective  not  later  than  February 
5. 1980  to  implement  the  program.  HUD 


issued  an  interim  rule  implementing  the 
program  on  March  7. 1989  at  54  FR  9708. 

Section  248.231(g)— A  commenter 
suggested  that  HUD  place  a  priority  on 
encouraging  sales  to  nonprofit  owners, 
and  provide  special  incentives  to 
nonprofit  purchasers.  The  Department 
has  not  changed  the  final  rule  in 
response  to  these  suggestions. 
Consistent  widi  S  248.231(g),  die 
Department  will  wotk  vigorously  with 
nonprofit  purchasers  in  connection  with 
the  negotiation  of  a  plan  of  action,  but 
the  Department  has  determined  that 
there  is  no  need  to  develop  in  the  final 
rule  additional  incentives  that  would  be 
available  specifically  to  nonprofit 
purchasers. 

Section  248.231(i) — A  new  provision 
has  been  added  to  make  clear  that  if 
HUD  approves  the  prepayment  of  the 
mortgage  in  connection  with  a  plan  of 
action  under  section  225(b),  with  the 
result  that  the  reserve  for  replacements 
and  residual  receipts  escrows  will  be 
released  to  the  owner  and  HUD's 
restrictions  on  distributions  will 
terminate,  the  owner's  access  to  such 
escrows  and  distributions  would 
constitute  an  incentive.  (On  the  other 
hand,  the  owner's  access  to  escrows  and 
distributions  in  connection  with  the 
prepayment  of  the  mortgage  under 
section  225(a)  would  not  constitute  an 
incentive.) 

Section  248.233(d)(6)— Povi 
commenters  asserted  that  HUD  has 
improperly  replaced  a  mandate  in 
section  225(b)(3)(E)(ii)  of  die  statiite  to 
provide  section  8  if  necessary  to 
mitigate  any  adverse  effects  of  rent 
increases  on  current  tenanta  with  a 
mandate  on  the  project  owner  to  accept 
section  8  assistance  if  necessary  to 
mitigate  such  effecta.  Subject  to  the 
availability  of  funds,  the  Department 
fully  intends  to  provide  such  assistance 
where  necessary,  and  the  final  rule  has 
been  amended  in  this  regard. 

Section  248.233(d)(7)— The  interim 
rule  tracked  the  language  of  section 
225(b)(3)(F)  of  die  statiite  requiring  diat 
rents  for  units  becoming  available  to 
new  tenants  shall  be  at  levels  approved 
by  the  Secretary  that  will  ensure,  to  the 
extent  practicable,  that  the  unite  will  be 
avaUable  and  affordable  to  the  same 
proportions  of  very  low  income,  low 
income  and  moderate  income  families  or 
persons  as  resided  in  the  housing  as  of 
January  1, 1987.  Several  commenters  felt 
that  the  final  rule  should  clarify  the 
meaning  of  the  statute.  Subsequendy. 
the  1989  Amendments  revised  section 
225(b)(3)(F)  to  read  as  follows: 

(F)(I]  Rents  for  units  becoming  available  to 
new  tenants  shall  be  at  levels  approved  l>y 
the  Secretary  that  will  ensure,  to  the  extent 


practicable,  tliat  the  units  will  be  available 
and  affordable  to  the  same  proportions  of 
very  low-income  families  or  persons,  lower 
income  famiUes  or  persons,  and  moderate 
income  families  or  persons  (including  families 
or  persons  whose  incomes  are  95  percent  or 
more  of  area  median  income)  as  resided  in 
the  housing  as  of  January  1, 1967  (based  on 
the  area  median  income  limits  established  by 
the  Secretary  ui  February,  1987),  or  the  date 
the  plan  of  action  is  approved,  whichever 
date  results  in  the  highest  proportion  of  very 
low-income  families,  except  that  this 
limitation  shall  not  prohibit  a  hi^er 
proportion  of  very  low-income  families  from 
occupying  the  housing. 

The  Department  has  revised  the  final 
rule  accordingly.  The  Department 
expects  that  the  ramifications  of  the 
statutory  standard  will  have  to  be 
woriied  out  on  u  case-by-case  basis,  and 
thus  it  is  not  feasible  at  this  time  to 
further  elaborate  upon  the  standard. 

Section  248.234 — A  new  section  has 
been  added  to  implement  section  225(c) 
of  tide  n.  which  was  added  by  die  1989 
Amendmento.  These  provisions  specify 
actions  to  be  taken  by  owners  and  HUD 
if  rental  assistance  essential  to  an 
approved  plan  of  action  is  not  available 
in  the  future.  Among  the  possible 
actions  to  be  taken  upon  the  request  of 
an  owner  are  modification  of  the 
binding  commitmento  dependent  on  the 
rental  assistance,  release  of  an  owner 
fi-om  those  binding  commitments,  and 
approval  of  a  revised  plan  of  action 
involving  termination  of  low  income 
affordabUity  restrictions.  The  provisions 
also  include  time  periods  governing  the 
owner's  notice  of  intent  to  make  such  a 
request  and  the  Secretary's  response  to 
the  request 

Section  248.241 — Subsection  (a)  of  this 
provision  has  been  amended  to  provide 
that  the  Commissioner  will  agree  to  the 
modification  of  an  existing  regulatory 
agreement  only  in  cases  where  the 
project's  current  use  is  not  ito  highest 
and  best  use.  This  revision  brings 
8  248.241  uito  conformity  widi  {  248.233, 
which  seto  forth  criteria  for  approval  of 
plans  of  action  that  biclude  incentives. 
Since  the  modification  of  the  regulatory 
agreement  pursuant  to  f  248.241  would 
allow  increased  distributions  produced 
by  higher  rento.  it  is  appropriate  to  allow 
such  a  modification  only  in  cases  where 
the  prohibition  on  prepayment  imposed 
by  the  1987  Act  deprives  the  owner  of  a 
more  profitable  use  of  the  project 

Section  248.241  of  the  final  rule  states 
that  the  Commissioner  may  approve  the 
modification  of  the  regulatory 
agreement  upon  the  request  of  the 
owner,  if  a  plan  of  action  is  not 
approved  within  300  days  after 
submission.  However.  HUD  has  found 
that  in  some  cases  owners  have  taken 
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an  e«ce— tve  amosnt  of  tfane  to  aabaiH  a 
complete  plaii  of  action  or  to  reapond  to 
HUD  notices  of  defidendet  with 
revisions  to  the  plan  of  action.  If  the 
Department  ia  unable  to  review  a 
con^dete  plan  of  action  flubmissioQ 
within  the  dO^^ay  period  becauae  of 
tudk  exoeauve  ddaya  attrtt>ataUe  to  the 
owner,  the  Departmaat  wiU  Dot 
enteitmn  a  reqeeat  by  the  owmo- for  a 
modification  of  the  regiriatory  agreement 
until  it  has  had  radi  an  opportnmfy. 
Once  the  SOO-day  period  had  expired 
and  HUD  has  had  reviewed  a  complete 
plan  of  action  submission  and  has  found 
it  anacceptable.  HUD  wiU  entertain  a 
request  fior  the  BodfficatioD  ai  the 
regulatory  agreement  under  this  section. 
The  owneriaay  tiien  continue  to 
negotiate  with  HUD  on  approval  of  a 
plan  of  actioB  even  after  the  owner  has 
requested  such  a  modification  or  the 
modificatioa  has  been  approved  by 
HUD  and  executed. 

Tenant  ii4>«t  into  decisions  on 
allowaUe  increases  oi  rents  pursnant  to 
a  modification  of  the  regalat^ 
agreement  under  ft  248.241  would  be 
govuned  by  subpart  D  of  part  24S, 
'Tenant  Participation  in  Multifunily 
Housing  Proje^' 

Section  248.251— A.  commenter  stated 
that  tenants  should  be  explicitly  listed 
as  "interested  parties"  under  this 
provision.  The  Departmoit  has  not 
changed  the  final  rule  in  response  to  this 
comment  However,  as  discussed  above, 
S  248.218  has  been  added  to  provide 
tenants  with  notice  of  the  proposed  plan 
of  action  and  an  opportunity  to  comment 
upon  a  summary  thereot  and  such 
comments  wiH  be  taken  into  account 
before  HUD  makes  a  final  determination 
on  approving  die  plan  of  action. 

Section  236.10(e)— A  new  paragraph 
has  been  added  to  i  236.10,  Eligible 
mortgagors,  to  provide  for  acquisition  of 
section  236  non-insmvd  projects  by 
puUic  entities.  This  implements  section 
203(a]  of  the  1969  Amendments,  which 
amemled  section  236(b)  of  die  National 
Housing  Act  (Section  209(a)  did  not 
indttde  a  parallel  amendment  to  section 
230(})  of  the  National  Housing  Act 
wfaidi  estaUishes  digibility 
requirements  for  section  236  insured 
ppofecte.} 

Section  236.30— A  commenter 
suggested  that  the  final  role  permit 
ptqmyment  of  a  section  236  mortgage  in 
connectioB  with  the  sale  of  die  project 
to  a  pofaUc  housing  agency.  Tbe 
DepartneBt  has  inde  no  change  in  the 
final  rule  in  responae  to  this  suggestion. 
Nothing  in  the  final  rule  would  preclude 
HUD  approval  of  sach  a  sale  to  a  poUic 
housing  agen^. 

6tetHWw  2XL55  aac/ 23050— The  final 
rule  indndea  conforming  revisions  to 


these  provisions.  SectioDS  22S(bK3)(D). 
(E)  sad  (F)  establish  limitotions  on  rent 
increases  diat  may  result  in  rent  leveb 
I  mnnliiig  ^ese  tibat  wodd  be  permitted 
under  die  sectioo  236  stetute  and 
implementing  program  regulations.  The 
legislative  history  of  titte  11  makes  clear 
that  the  rent  limtta  estabhshed  by 
section  225  are  dcarigned  to  generate 
additional  project  income  winch  can 
nudce  possible  some  of  the  incentives 
authorized  under  section  224(b).  See  H. 
ConL  Rep.  No.  100-426,  st^piro  at  196. 
With  respect  to  projects  insured  or 
assisted  under  section  236^  this  stetutory 
scheme  would  be  negated  if  the  section 
236  statutory  and  repilatory 
requirements  pertaining  to  rent  levds 
and  the  payment  of  excess  ruital 
charges  to  the  Secretary  had  to  be 
followed.  The  Department  ther^ore 
infers  that  Congress  intmded  that  the 
rent  levels  in  title  D  suposede  those  in 
section  236  to  the  extent  of  any  ccMiflict 
and  that  rental  income  realized  by  the 
project  as  a  restdt  of  high^  rent  levels 
approved  under  a  plan  of  action  need 
not  be  paid  to  &e  Secretary.  Likewise, 
section  8(cK10)  of  die  United  Stetes 
Housii^  Act  of  1937,  added  by  section 
282(b)  of  die  1987  Act  provides  for  die 
adjustment  of  section  8  contract  rente 
for  an  owner  who  provides  notice  of 
proposed  terminatton  of  the  section  8 
contract  Since  the  apparent  intent  of 
section  8(c)(10)  is  to  induce  owners  to 
renew  their  section  8  contracte,  and 
since  that  intent  would  be  frustrated  if 
the  additional  income  resulting  from  the 
rent  increases  had  to  be  paid  to  the 
Secretary,  die  Department  infers  that 
with  respect  to  such  addittonal  income, 
section  8(c)(10]  supersedes  the 
requirement  in  section  236(g)  of  the 
National  Housing  Act  that  excess 
income  be  returned  to  the  Secretary. 

Part2il 

Genera/— One  commenter  suggested 
that  HUD  shodd  develop  a  program  for 
coinsurance  of  equity  loans.  One  basis 
for  the  coramentCT's  sugggestion  was  a 
concern  that  die  processing  time  for 
fully-insured  eqidty  loans  would  be  too 
lengdiy.  Qmsistent  with  that  announced 
intention  of  die  Secretary  to  propose  the 
termination  of  the  coinsurance 
programs,  die  final  rale  does  not  provide 
authority  for  coinsured  equity  loans 

Ctee  Gonimenter  steted  that  because  of 
the  pos^lnlity  of  foredosuer  by  the 
insured  first  lender,  eqdty  loans  would 
not  be  attractive.  The  Department 
disagrees,  since  the  holder  of  the  equity 
loan  is  insured  by  die  Depertment 

Section  241.1006— ^^m  definitioa  of 
"borrower"  has  be«i  expanded  to 
indade  a  pidtlic  entity,  puranant  to 
sectioB  a03(cX2)  of  die  1980 


Amendments,  wfaidi  amended  section 
241(f)(3)  of  die  Nattonal  Hoas^  Act 
Sectha  241.1090— t^  Department 
has  ledoced  the  mortgage  insurance 
pemium  from  \%  per  yvat  to  OJS%  per 
year.  The  Department  had  esteblished 
an  ySPtlS\%  in  the  faiterim  Rule 
becBuse  dl  ite  concerns  about  risk 
exposure  under  the  new  program.  These 
concerns  were  accentuated  by  the  fact 
diat  at  diet  time  HUD  had  little 
experience  in  developing  plans  of  action 
under  title  D.  Now  that  the  Department 
has  gained  sudi  experience,  it  has 
detenntoMi  that  the  MIP  rate  for  equity 
loans  insured  in  connection  with  a  plan 
of  action  should  be  comparable  to  the 
MIP  rate  for  HUD  insured  loans 
generaDy. 

Section  241.1046— A  new  setion  has 
been  added  to  implement  the  provisions 
of  section  a03(c)(l)  and  (d)  of  the  1980 
Amendments,  whk^  amended  section 
241(f)  of  die  National  Housb^  Act.  The 
amendmento  provide  that  die  Secretary 
may  assume,  when  underwritkig  an 
equity  loan,  that  rentel  assistance 
provided  in  accordance  with  an 
approved  i^an  of  action  will  be 
extended  for  the  fall  tenn  of  the 
contract  In  die  event  that  the  rental 
assistance  is  not  extended  or  the 
Secretary  is  unable  to  develop  a  revised 
package  of  incentives  comparable  to 
those  received  under  the  original 
aiqiroved  frfan  of  action,  the  Secretary    • 
may  accelerate  repayment  of  the  loan, 
lie  Secretary  may  also  take  such  other 
actions  as  the  Secretary  deems 
appnH>riate  to  avoid  default  or 
disruption  of  the  sound  ownership  and 
management  of  the  property  or 
otherwise  ftnimi**  die  cost  to  die 
Federal  Government  if  the  rental 
assistance  is  not  extended. 

Section  241.1065— Oae  commenter 
suggested  faicreadng  the  maximum  loan 
amount  to  ninety^ve  percoit  d'the 
owner's  equity  in  the  project  Section 
241(fK2XA)  of  die  National  Housing  Act 
liraite  the  amount  <A  die  loan  to  ninety 
percent  of  the  value  of  the  equity  in  the 
project 

Section  241.1240— Section  241.1240  of 
the  interim  rale  provded  that  in  the 
event  of  a  sale  or  refinancing  of  a 
project  foraieriy  or  cmendy  subject  to 
an  equity  loan  and  which  receives  or 
has  received  additional  section  8 
assistance  under  a  ]4an  of  action,  HUD 
shall  recapture  the  araoimt  of  audi 
additiond  assistance.  This  provision 
has  been  deleted  from  the  find  rule. 

Findings  and  Other  Matters 

A  Finding  of  No  Signlficmt  IsqMKt 
wUh  respect  to  the  environment  has 
been  made  in  acowdance  with  HUD 


regulatfams  at  24  CFR  part  60,  wfaidi 
implement  section  102(2(C)  of  the 
National  Environmentd  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  puUic 
inspection  during  regular  business  hours 
in  the  Office  d  General  Counsel,  Rules 
Docket  aerk,  room  10276, 451  Sevendi 
Street  SW.,  Washfaigton,  DC  20410. 

This  rule  constitutes  a  major  rale,  as 
determined  by  the  Office  of  Information 
and  Regdatory  Affairs.  Office  of 
Management  and  Qudget  under 
authority  d  Executive  Order  12291  on 
Federd  Regdation  issued  on  Felmiary 
17, 1981.  A  copy  d  the  Regulatory 
Impact  Analysis  has  been  transmitted  to 
the  Office  of  Management  and  Budget 
and  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Coonsd,  Rdes  Docket 
Clerk,  room  10278, 451  Seventh  Street 
SW.,  Washington,  DC  20410. 

Under  Section  606  d  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  HUD 
certifies  diat  this  rules  does  not  have  a 
significant  ecmiomic  impact  on  a 
substantial  number  of  small  entities, 
because  it  carries  od  stetutorily- 
mandated  limitations  on  prepa]rment  of 
the  affeded  mortgages.  Any  economic 
impact  is  a  dired  consequence  of  the 
statute  and  is  not  separately  imposed  by 
this  rule. 


1^, 


This  rale  was  listed  as  sequence 
number  1177  (65  FR 16228. 16247)  in  die 
Department's  Semiannual  Agenda  d 
Regdations  published  on  April  23. 1990 
under  Executive  Order  12291  and  the 
Regdatory  Flexibility  Act 

Information  on  the  estimated  public 
reporting  burden  is  provided  below. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ixrformation,  indoding 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Qerk.  451 
Seventh  Street  SW.,  room  10278^ 
Washington,  E)C  20410;  and  to  die 
Paperwork  Reduction  Project  Act  (Re: 
0MB  Contivl  Number  2502-0378). 
Management  and  Budget  Washington, 
DC  20503. 

In  accordance  with  5  CFR  1320.21, 
data  on  the  information  coUedion 
requiremente  contained  in  this  rale  is 
provided  as  follows: 

Proposal:  Plan  of  action  to  indude 
each  of  the  elements  listed  in  24  CFR 
248.211(b);  Owner  to  prepare  and  mail  to 
tenante  a  summary  of  the  plan  of  action 
of  which  HUD  and  the  Owner  have 
reached  preliminary  approval. 

Description  of  the  Need  for  the 
Information  and  Ite  Prt^iosed  Use:  The 
contents  of  the  plan  of  action  listed  in 
i  248.213(b)  are  needed  in  order  to 
enable  the  Department  to  determine:  (1) 


In  the  case  da  plan  d action  invdving 
the  tenaination  of  low  income 
affordabiUty  restridions,  whether  the 
plan  d  action  meete  the  standards  in 
t  248.221  for  aiqirovd  d  such  a  plan  d 
action,  with  regard  to  the  imped  on 
current  tenante  and  the  effsd  on  die 
availability  d  lower  income  housing  in 
the  area;  and  (2)  in  the  case  d  a  plan  of 
action  involving  incentives,  whether  the 
plan  of  action  meeU  the  standards  in 
1 248.233  for  approval  of  such  a  plan  d 
action,  with  regard  to  ensuring  the 
owner  a  fair  rate  d  return  whiUe 
preserving  the  projed  as  lower  income 
housing. 

Section  248.218  provides  that  when 
HUD  and  the  owner  have  reached 
preliminary  agreement  on  the  terms  of  a 
plan  of  action,  the  owner  shdl  prepare  a 
summary  of  the  plan  of  action  and  shall 
send  the  summary  to  each  tenant  in  the 
project  and  post  a  copy  in  each  occupied 
building.  This  requirement  is  necessary 
in  order  to  given  tenants  in  the  projed  a 
meaningful  opportunity  to  submit 
comments  on  the  plan  of  action  to  HUD 
before  it  is  finally  approved. 

Form  Number:  None. 

Respondents:  Owners  of  eligible  low 
income  housing  projects. 

The  following  table  disdoses  the 
Department's  estimated  burden  for  each 
of  these  collections  of  information. 
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The  General  Counsel,  as  the 
Designated  Official  under  section  8(a)  d 


Executive  Order  12812.  Federalism,  has 
determined  that  the  polides  contained 


in  this  nl9  will  not  have  substantid 
dired  effiecte  on  States  or  their  political 
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subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  rule  implement  title 
n.  subtitle  B  of  the  1987  Act,  which 
leaves  HUD  litde  discretion  in  areas 
that  may  involve  federalism  issues. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and  thus  is  not  subject  to 
review  under  the  Order.  The  rule 
establishes  criteria  pursuant  to  which 
HUD  may  approve  an  owner's  request  to 
prepay  a  mortgage  related  to  lower 
income  housing,  provide  inducements  to 
an  owner  for  keeping  the  mortgage  in 
place  for  the  full  mortgage  term,  or 
require  the  owner  to  keep  the  mortgage 
in  place  without  furnishing  any 
inducements.  Any  effect  on  the  family 
would  likely  be  indirect  and 
insignificant. 

The  General  Counsel,  as  Designated 
Official  under  Executive  Order  12630, 
Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  has  determined  that  this  final 
rule  does  not  have  "takings 
implications,"  as  defined  in  HUD's 
"Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings."  The  final  rule 
does  not  deny  the  owner  an 
economically  viable  use  for  the  project. 
Instead,  the  owner  will,  at  a  minimum, 
maintain  ownership  of  the  project  with 
the  below  market  rate  mortgage  or 
rental  subsidies  in  place:  in  addition,  the 
owner  may  be  eligible  to  receive 
incentives  to  enhance  the  economic 
benefits  of  maintaining  the  project  as 
low  income  housing.  Moreover,  the 
burden  imposed  by  the  statute  and  the 
final  rule  is  limited  by  the  statute's 
sunset  provision. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this  rule 
is  program  number  14.137  (Mortgage 
Insurance — Rental  and  Coopierative 
Housing  for  Low  and  Moderate  Income 
Families). 

Nots:  Section  236  no  longer  has  a  CFDA 
Number. 

Although  a  relatively  small  number  of 
provisions  of  the  Interim  Rule  are 
revised  in  this  Final  Rule,  the  Final  Rule 
is  printed  below  in  its  entirety  for  ease 
of  reference. 


list  of  Subjects 

24CFRPart50 

Environmental  assessments. 
Environmental  impact  statements. 
Environmental  policies  and  review 
procedures. 

24  CPU  Part  221 

Condominiums;  Low  and  moderate 
income  housing:  Mortgage  insurance: 
Displaced  famiUes;  Single  family 
housing  projects;  Cooperatives. 

24  CFR  Part  236 

Low  and  moderate  income  housing; 
Mortgage  insurance;  Rent  subsidies; 
Taxes;  Utilities;  Projects. 

24  CFR  Part  241 

Energy  conservation;  Mortgage 
insurance;  Solar  energy:  Projects. 

24  CFR  Part  248 

Low  and  moderate  income  housing; 
Mortgage  insurance. 

Accordingly,  the  Department  amends 
title  24  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  In  chapter  II,  a  new  part  248  is 
added,  to  read  as  follows: 

PART  248-PREPAYMENT  OF  LOW 
INCOME  HOUSING  UORTGAGES 

Subpart  A— Qanaral 

248.101  Purpose. 

248.103  Effective  date. 

248.105  Termination. 

248.107  Alternative  moratoriiun  provision. 

Sulipart  B— Prepayments  and  Plans  of 
Action 

24&201  Definitions. 

248.203  General  prepayment  limitation. 

248.211  Notice  of  intent  to  prepay. 

248.213  Plan  of  action. 

248.215  Notification  of  deficiencies. 

248.217  Revisiong  to  plan  of  action. 

248.218  Tenant  notice  and  opportunity  to 
comment. 

248.219  Notification  of  approval. 
248.221    Approval  of  a  plan  of  action  that 

involves  termination  of  low  income 

affordability  restrictions. 
248.223    Alternative  State  strategy. 
248.231    Incentives  to  extend  low  income 

use. 

248.234  Section  8  rental  assistance. 

248.235  Right  of  conversion  to  alternative 
prepayment  system. 

24&241    Modification  of  existing  regulatory 

agreements. 
248.251    Consultation  with  other  interested 

parties. 
248.261    Agreements  implementing  plans  of 

action  and  State  strategies. 
Autboclty:  Sections  201-235.  Housing  and 
Community  Development  Act  of  1987,  Pub.  L 


100-242  (12  U.S.C.  1715/  note):  Sec.  7(d). 
Department  of  HUD  Act  (42  U.S.C.  353S(d)). 

Subpart  A— General 

S  248.101    Purposa. 
The  purpose  of  this  part  is  to — 

(a)  I^serye  and  retain  to  the 
maximum  extent  practicable  as  housing 
affordable  to  low  income  families  or 
persons  those  privately  owned  dwelling 
units  that  were  produced  for  such 
purpose  with  Federal  assistance, 
without  unduly  restricting  the  owners' 
prepayment  rights; 

(b)  Minimize  the  involuntary 
displacement  of  tenants  currently 
residing  in  such  housing;  and 

(c)  Work  in  partnership  with  State 
and  local  government  and  the  private 
sector  in  the  provision  and  operation  of 
housing  that  is  affordable  to  low  income 
families. 

§248.103    Effactiva  data. 

The  requirements  of  this  part  apply  to 
any  project  that  is  eligible  low  income 
housing  on  or  after  November  1, 1987. 

S  248.105   Tarmlnation. 

Section  203  of  the  Housing  and 
Community  Development  Act  of  1987,  as 
amended  by  section  201  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989, 
provides  that  sections  221  through  235  of 
the  Act,  upon  which  this  part  is  based, 
expire  on  September  30, 1990.  This  part 
will  likewise  be  terminated  or  amended 
on  the  basis  of  the  expiration  or 
amendment  of  sections  221  through  235 
of  the  Act.  Plans  of  action  approved 
prior  to  September  30, 1990,  will 
continue  in  effect  past  that  date. 

9248.107    Altamativa  moratorium 
provMon. 

(a)  If  any  court  of  the  United  States  or 
any  State  invalidates  the  requirements 
established  in  this  part  an  owner  of 
eligible  low  income  housing  located  in 
the  geographic  area  subject  to  the 
jurisdiction  of  such  court  may  not 
prepay,  and  the  mortgagee  may  not 
accept  prepayment  of,  a  mortgage  on 
such  housmg  during  the  two-year  period 
following  the  date  of  such  invalidation. 
Further,  a  contract  for  mortgage 
insurance  with  respect  to  eligible  low 
income  housing  located  in  the 
geographic  area  subject  to  the 
jurisdiction  of  such  court  may  not  be 
terminated  pursuant  to  section  229  of  the 
National  Housing  Act  until  September 
30,1990. 

(b)  A  mortgagee's  acceptance  of  a 
prepayment  or  termination  of  a 
mortgage  insurance  contract  in  violation 
of  paragraph  (a)  of  this  section  is 


grounds  for  administrative  action  under 
part  25  of  this  title  and  for  seeking  any 
other  remedies  available  by  law, 
including  rescission  of  the  prepayment 
and  reinstatement  of  the  insurance 
contract 

Sul>part  B— n«payments  and  Plans  of 
Action 


Definil 


§  248.201    Dennitions. 

Adjusted  Income.  Annual  income,  as 
specified  in  }  251.21  of  this  chapter,  less 
allowances  specified  in  the  definition  of 
"Adjusted  Income"  in  §  215.1  of  this 
chapter. 

Allowable  Distributions.  The  amount 
of  cash  or  other  assets  that  the  owner 
may  withdraw  from  the  project  under 
the  terms  of  the  regulatory  agreement 
applicable  regulations,  and 
administrative  instructions,  including 
the  segregation  of  cash  or  assets  for 
subsequent  withdrawal,  and  excluding 
repayment  of  advances  made  for 
reasonable  and  necessary  expenses 
incident  to  the  operation  and 
maintenance  of  the  project. 

Capital  Improvement  Loan.  A  direct 
loan  originated  by  the  Commissioner 
under  part  219,  subpart  C  of  this  chapter. 

Eligible  Low  Income  Housing.  Any 
housing  financed  by  a  mortgage — 

(a)  That  is~- 

(1)  Insured  or  held  by  the 
Commissioner  under  section  221(d)(3)  of 
the  National  Housing  Act  and  assisted 
under  part  215  of  this  chapter  or  project- 
based  assistance  under  parts  880. 881  or 
886  of  this  title; 

(2]  I:isured  or  held  by  the 
Commissioner  under  part  221  of  this 
chapter  and  bearing  a  below  market 
interest  rate  as  provided  under 
§  221.518(b)  ttf  this  chapter; 

(3)  Insured,  assisted,  or  held  by  the 
Commissioner  or  a  State  or  State  agency 
under  part  236  of  this  chapter  or 

(4)  A  purchase  money  mortgage  held 
by  the  Commissioner  with  respect  to  a 
project  which,  immediately  prior  to 
HUD's  acquisition,  would  have  been 
classified  under  paragraph  (a)  (1).  (2),  or 
(3)  of  this  definition;  and 

(b)  That,  under  regulation  or  contract 
in  effect  before  November  1. 1967.  is.  or 
within  one  ytear  from  the  date  of  the 
notice  of  intent  would  become,  eligible 
for  prepayment  without  the  prior 
approval  of  the  Commissioner. 

Equity.  The  Owner's  investment  in  the 
housing  project  as  approved  or 
determined  by  the  Commissioner. 

Equity  Loan.  A  loan  insured  by  the 
Commissioner  under  part  241.  subpart  E 
of  tliis  chapter. 

Fair  Market  Rent  The  fair  market 
rent  as  defined  under  t  882.102  of  this 


title,  applicable  to  the  jurisdiction  hi 
which  the  housing  is  located. 

Flexible  Oubsidy  Assistance. 
Assistance  provided  by  the 
Commissioner  under  part  219  of  this 
chapter,  other  than  a  capital 
improvement  loan. 

Good  Cause.  Temporary  or  permanent 
uninhabitability  of  the  project  justifying 
relocation  of  all  or  some  of  the  project's 
tenants  (except  where  such 
uninhabitability  is  caused  by  the  actions 
or  inaction  of  the  owner),  or  actions  of 
the  tenant  that  under  the  terms  of  the 
tenant's  lease  and  applicable 
regulations,  constitute  a  basis  for 
eviction. 

Limited  Equity  Cooperative.  A 
cooperative  housing  corporation  in 
which  income  eligibility  of  purchasers  or 
appreciation  upon  resale  of  membership 
shares,  or  both,  are  restricted  in  order  to 
maintain  the  housing  as  available  to  and 
affordable  by  low  and  moderate  income 
families  and  persons. 

Low  Income  Affordability 
Restrictions.  Limits  imposed  by 
regulation  or  regulatory  agreement  on 
tenant  rents,  rent  contributions,  or 
income  eligibility  with  respect  to  eligible 
low  income  housing. 

Lower  Income  Families.  Families  or 
persons  whose  incomes  do  not  exceed 
the  levels  estabUshed  for  lower  income 
families  under  part  813  of  this  title. 

Moderate  Income  Families.  Families 
or  persons  whose  incomes  are  between 
80  percent  and  95  percent  of  median 
area  income,  as  determined  by  the 
Commissioner  with  adjustments  for 
smaller  and  larger  families. 

Mortgage.  The  mortgage  or  deed  of 
trust  insured  or  held  by  the 
Commissioner  or  a  State  or  State  agency 
under  parts  221  or  236  of  this  chapter,  or 
the  purchase  money  mortgage  taken 
back  by  the  Commissioner  in  connection 
with  the  sale  of  a  HUD-owned  project 
and  held  by  the  Commissioner,  where 
such  mortgage,  deed  of  trust  or  purchase 
money  mortgage  is  secured  by  eligible 
low  income  housing. 

Notice  of  Intent  Ad  owner'* 
notification  of  its  intent  to  seek 
prepayment  of  its  mortgage,  termination 
of  the  mortgage  insurance  contract  or 
amendment  of  the  mortgage  or 
regulatory  agreement  pursuant  to  this 
part. 

Owner.  The  mortgagor  or  trustor 
under  the  mortgage  secured  by  eligible 
low  income  housing. 

Plan  of  Action.  A  plan  providing  for 
prepayment  of  the  mortgage,  termination 
of  the  mortgage  insurance  contract,  or 
continuation  of  the  mortgage  in  place, 
and  providing  for  either  the  termination 
of  low  income  affordability  restrictions, 
or  the  continuation  of  the  project's  use 


as  lower  income  bousing  onder  modified 
terms  and  conditions. 

Prepayment.  Prepayment  in  full  of  a 
mortgage,  or  a  partial  prepayment  or 
series  of  partial  prepayments  that 
reduce  the  mortgage  term  by  at  least  six 
months,  except  where  the  prepayment  in 
full  or  partial  prepayment  results  from 
the  application  of  condemnation 
proceeds. 

Regulatory  Agreement.  The  agreement 
executed  by  the  owner  and  the 
Commissioner  or  a  State  agency 
providing  for  the  Commissioner's 
regulation  of  the  operation  of  the 
project. 

Reserve  for  Replacements.  The 
escrow  fund  established  under  the 
regulatory  agreement  for  the  purpose  of 
ensuring  the  availability  of  funds  for 
needed  repair  and  replacement  costs. 

Residual  Receipt  Fund.  The  fund 
established  under  the  regulatory 
agreement  for  holding  cash  remaining 
after  deducting  from  the  surplus  cash,  as 
defined  by  the  regulatory  agreement,  the 
amount  of  all  allowable  distributions. 

Return  on  Investment  The  amount  of 
allowable  distributions,  tax  benefits, 
and  other  income  or  benefits  received 
by  the  owner,  as  a  percentage  of  the 
equity. 

Section  8.  Assistance  provided  under 
parts  880  through  886  of  this  title,  or 
assistance  provided  under  HUD's 
housing  voucher  program. 

Termination  of  Low  Income 
Affordability  Restrictions.  The 
elimination  of  low  income  affordability 
restrictions  under  the  regulatory 
agreement  through  termination  of 
mortgage  insurance  or  prepayment  of 
the  mortgage. 

Use  Agreement  An  agreement  or 
covenant  which  is  executed  and 
recorded  in  the  appropriate  land  records 
in  connection  with  an  approved  plan  of 
action,  has  lien  priority  over  other 
mortgages  and  liens,  is  binding  upon  the 
owner  and  its  successors  and  assigns,  is 
enforceable  by  the  Commissioner  and 
by  tenants,  contains  appropriate 
reporting  requirements,  and  restricts  or 
governs  the  use  and  operation  of  the 
project  with  respect  to  rent  levels  and 
increases,  relocation,  and.  where 
appropriate,  tenant  eligibility,  civil 
rights  and  other  requirements.  All 
tenants  in  occupancy  at  the  time  that  the 
plan  of  action  is  approved  will  receive  a 
copy  of  the  use  agreement. 

Very  Low  Income  Families.  Families 
or  persons  whose  incomes  do  not 
exceed  the  level  established  for  very 
low  income  families  under  1 813.102  of 
titis  title. 
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§24tJ03   Ommai pr speymtnt IwilUllen. 

(a)  An  owner  of  eligible  low  income 
liousing  may  prepay,  and  a  mortgagee 
may  accept  prepayment  of,  a  mortgage 
on  such  liousing  only  in  accordance  with 
a  plan  of  action  approved  by  the 
Commissioner. 

(b)  A  mortgage  insurance  contract 
with  respect  to  eligible  low  income 
housing  may  be  terminated  pursuant  to 
section  229  of  the  National  Housing  Act 
only  in  accordance  with  a  plan  of  action 
approved  by  the  Commissioner. 

(c)  A  mortgagee's  acceptance  of  a 
prepayment  in  violation  of  paragraph  (a) 
or  termination  of  a  mortgage  insurance 
contract  in  violation  of  paragraph  (b)  of 
this  section  is  grounds  for 
administrative  action  under  parts  24  and 
25  of  this  title,  in  addition  to  any  other 
remedies  available  by  law,  including 
rescission  of  the  prepayment  or 
reinstatement  on  the  insurance  contract. 

924S.211    None*  Of  hitwit  to  prefMy. 

(a)  An  owner  of  eligible  lower  income 
housing  seeking  to  prepay  its  mortgage 
or  to  negotiate  changes  in  the  terms  of 
the  mortgage  or  regulatory  agreement  in 
accordance  with  this  part,  including 
termination  of  the  insurance  contract 
pursuant  to  section  229  of  the  National 
Housing  Act  shall  Hie  a  notice  of  intent 
with  the  HUD  field  office  in  whose    . 
jurisdiction  the  project  is  located,  and 
shall  file  a  duplicate  copy  with  the  HUD 
Headquarters  Office  of  Multifamily 
Housing  Management,  451-7th  Street 
SW.,  Washington.  DC  20410.  The  notice 
of  intent  shall  identify  the  project  by 
name,  project  number  and  location, 
briefly  describe  the  owner's  plans  for 
the  project  including  any  timetables  or 
deadlines  for  actions  to  be  taken,  and 
the  reason  the  owner  seeks  to  prepay 
the  mortgage  or  change  the  terms  of  the 
mortgage  or  regulatory  agreement  and 
briefly  describe  any  contacts  that  the 
owner  has  made  or  is  making  with  other 
governmental  agencies  or  other 
interested  parties  in  connection  with  the 
notice  of  intent 

(b)  The  owner  simultaneously  shall 
file  the  notice  of  intent  with:  (1)  The 
governor  of  the  State  in  which  the 
project  is  located  or  with  the 
appropriate  State  or  local  government 
agency  for  the  jurisdiction  in  which  the 
project  is  located,  and  (2)  each  tenant  in 
the  project.  In  addition,  the  owner  shall 
post  a  copy  of  the  notice  of  intent  in 
each  occupied  building  in  the  project 

(c)  Upon  receipt  of  a  notice  of  intent 
the  Commissioner  will  provide  the 
owner  with  information  diat  the  owner 
needs  to  prepare  a  plan  of  action.  This 
information  shall  include  information 
regarding  the  Commissioner's  standards 
uiuier  {  24B.2Z1  of  this  part  regarding  the 


approval  of  a  plan  of  action  involving 
termination  of  low  inconw  affordability 
restrictions,  and  any  relevant  market 
area  and  demographic  information  that 
the  Secretary  has  custody  of  and  that 
the  owner  may  use  in  preparing  the  plan 
of  action;  in  addition,  it  shall  include  at 
a  minimum  a  list  of  the  Federal 
incentives  authorized  under  $  248.231  of 
this  part  for  those  projects  for  which  a 
plan  of  action  involving  termination  of 
low  income  aHbrdability  restrictions 
would  not  be  approvable. 

(d)  Filing  a  notice  of  intent  with  the 
Commissioner  will  lead  to  one  of  the 
following  results: 

(1)  Where  the  project  meets  the 
requirements  of  §  248.221  of  this  part— 

(i)  The  Commissioner  will  approve  the 
prepayment  or  the  termination  of 
mortgage  insurance  pursuant  to 
S  248.221  of  this  part,  and  all  low  income 
affordability  restrictions  will  be 
terminated  with  respect  to  some  or  all  of 
the  units;  however,  the  owner  would  be 
responsible  for  ensuring  that  displaced 
current  tenants  are  relocated  to 
affordable  housing,  if  necessary. 

(ii)  The  Commissioner  will  approve 
the  prepayment  or  termination  of 
mortgage  insurance  pursuant  to 
S  248.221  of  this  part,  and  all  low  income 
affordability  restrictions  will  be 
terminated,  except  (where  necessary 
because  the  project  is  located  in  a 
housing  market  where  there  is 
insufficient  comparable,  decent,  safe 
and  sanitary  affordable  housing  to  meet 
the  needs  of  all  current  tenants)  with 
regard  to  protection  of  current  very  low 
income,  low  income  and  moderate 
income  tenants; 

(2)  Where  the  plan  of  action  would 
not  be  approvable  under  S  248.221  of 
this  part — 

(i)  The  Commissioner  will  approve 
prepayment  or  the  termination  of 
mortgage  insurance,  but  the  owner  will 
receive  assistance  under  a  State,  local 
or  other  Federal  government  housing 
program,  and  wiU  receive  incentives 
pursuant  to  §  248.231  of  this  part  from 
the  Federal  government  in  return  for 
agreeing  to  conditions  related  to  the 
continued  use  of  the  project  as  low 
income  housing  in  accordance  with 
S24&233  of  this  part 

(ii)  The  Commissioner  will  not 
approve  prepayment  or  the  termination 
of  mortgage  insurance,  but  will  provide 
incentives  to  the  owner  pursuant  to 
§  24a231  of  this  part  in  accordance  with 
a  plan  of  action  meeting  the  standards 
of  §248.233  of  this  part: 

(iii)  The  Commissioner  will  not 
approve  prepayment  or  the  termination 
of  mortgage  insurance,  but  after  failing 
to  reach  agreement  on  a  n^otiated  plan 
of  action,  the  owner  and  the 


Commissioner  will  agree  to  a  package  of 
incentives  and  restrictions  prescribed  by 
S  248.241  of  this  part  or 

(iv)  The  Commissioner  will  not 
approve  prepayment  or  the  tenmnation 
of  mortgage  insurance,  and  wilt  not  offer 
incentives  of  any  kind. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0378) 

§248^13   Plan  Of  action. 

(a)  Preparation  and  submission.  The 
owner  shall  submit  the  plan  of  action  to 
the  Commissioner  in  such  form  and 
manner  as  the  Commissioner  shall 
prescribe.  The  owner  may  submit  the 
plan  of  action  simultaneously  to  any 
appropriate  State  or  local  government 
agency,  which  shall,  in  reviewing  the 
plan,  consult  with  representatives  of  the 
tenants  of  the  housing. 

(b)  Contents.  The  plan  of  action  shall 
include: 

(1)  A  description  of  any  proposed 
changes  in  the  status  or  terms  of  the 
mortgage  or  regulatory  agreement, 
whidi  may  include  a  request  for 
incentives  to  extend  the  low  income  use 
of  the  housing,  as  authorized  under 

S  248.231  of  this  part;  or  may  include  a 
request  to  terminate  the  insurance 
contract. 

(2)  A  description  of  any  assistance 
that  could  be  provided  by  State  or  local 
government  agencies,  as  determined  by 
prior  consultation  between  the  owner 
and  the  agencies: 

(3)  A  description  of  any  proposed 
changes  in  the  low  bicome  affordability 
restrictions; 

(4)  A  description  of  any  proposed 
changes  in  ownership  related  to  the  plan 
of  action,  prepayment  or  termination  of 
mortgage  insurance: 

(5)  An  assessment  of  the  effect  of  the 
proposed  clianges  on  existing  tenants. 

(6)  In  the  case  of  a  plan  of  action 
involving  incentives,  an  appraisal  using 
the  residential  income  approach: 

(7)  In  the  case  of  a  plan  of  action 
involving  the  termination  of  low  income 
affordability  restrictions,  a  statement  of 
the  effect  if  any,  of  the  proposed 
changes  on  the  supply  of  housing 
affordable  to  low  and  very  low  inoMne 
families  in  the  community  within  which 
the  housing  is  located  and  in  the  area 
that  the  housing  could  reasonably  be 
expected  to  serve:  and 

(8)  A  maricet  study  which 
demonstrates  that  the  project  is  located 
in  a  market  area  that  would  enable  the 
Commissioner  to  make  the  findings  set 
forth  at  S  248.221(b)(1):  and 

(9)  Any  other  information  which  the 
owner  may  choose  to  submit  which 
would  enable  the  owner  to  meet  the 


criteria  for  approval  of  the  proposed 
plan  of  action. 

(Approved  by  the  Onice  of  Management  and 
Budget  under  OMB  control  number  2502- 
0378) 


S  248^15 


1 

Notffica 


itlon  of  deflcisncies. 


Not  later  than  60  days  after  receipt  of 
a  plan  of  action,  the  Commissioner  will 
notify  the  owraer  in  writing  of  any 
deficiencies  that  prevent  the  plan  of 
action  from  being  approved.  If 
deficiencies  are  found,  the  notice  shall 
describe  ways,  if  any,  in  which  the  plan 
of  action  could  be  revised  to  meet  the 
criteria  for  approval. 

§248.217    RaMskms  to  plan  Of  action. 

The  owner  may  from  time  to  time 
revise  the  plan  of  action  before  its 
approval  as  may  be  necessary  to  obtain 
the  Commissioner's  approval  thereof. 

1 248.218    Tenant  notice  and  opportunity 
to  comment 

When  the  owner  and  the 
Commissioner  have  reached  preliminary 
agreement  on  the  terms  of  a  plan  of 
action,  the  Commissioner  shall  prepare 
a  summary  of  such  terms  and  the 
anticipated  impact  of  the  plan  of  action 
on  the  current  tenants.  The  owner  shall 
send  a  copy  of  the  summary  to  each 
tenant  in  the  project,  and  shall  post  a 
copy  of  the  summary  in  each  occupied 
building  in  the  project.  The  simmiary 
shall  notify  tenants  that  they  have  sixty 
calendar  days  in  which  to  submit  any 
comments  to  the  Commissioner,  who 
shall  take  any  such  comments  into 
account  befope  giving  final  approval  to 
the  plan  of  action. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0378) 

{248.219    Notification  of  approval 

(a)  Not  later  than  180  days  after  initial 
receipt  of  a  plan  of  action,  or  within 
such  longer  period  as  the  owner 
requests,  the  Commissioner  shall  notify 
the  owner  in  writing  whether  the  plan  of 
action,  including  any  revisions,  is 
approved.    | 

(b)  If  approval  is  withheld,  the  notice 
will— 

(1)  Describe  the  reasons  for 
withholding  approval,  including 
prolonged  delay  by  the  owner  in 
submitting  a  revised  plan  of  action; 

(2)  Desoibe  the  actions  that  could  be 
taken  to  meet  the  criteria  for  approval: 
and 

(3)  Afford  the  owner  a  reasonable 
opportunity  to  revise  the  plan  of  action 
and  seek  approvaL 


S248.221    Approval  Of  a  plwi  Of  action  that 
involves  termination  of  low  Income 
affordalilllty  restrtetiona. 

The  Commissioner  may  approve  a 
plan  of  action  that  involves  termination 
of  the  low  income  affordabilify 
restrictions  only  upon  a  written  finding 
that— 

(a)  Implementation  of  the  plan  of 
action  will  not  materially  increase 
economic  hardship  for  current  tenants 
(and  will  not  in  any  event  result  in:  (1)  A 
monthly  rental  payment  by  a  current 
tenant  that  exceeds  30  percent  of  the 
monthly  adjusted  income  of  the  tenant 
or  an  increase  in  the  monthly  rental 
payment  in  any  year  that  exceeds  10 
percent,  whichever  is  lower,  or  (2)  in  the 
case  of  a  current  tenant  who  already 
pays  more  than  such  percentage,  an 
increase  in  the  monthly  rental  payment 
in  any  year  that  exceeds  the  increase  in 
the  Consumer  Price  Index  or  10  percent 
whichever  is  lower]  or  involuntarily 
displace  current  tenants  (except  for 
good  cause)  where  comparable  and 
affordable  housing  is  not  readily 
available,  determined  without  regard  to 
the  availability  of  Federal  housing 
assistance  that  would  address  any  such 
hardship  or  involuntary  displacement 
Notwithstanding  this  limitation,  the 
Commissioner  may  provide  housing 
assistance  to  tenants  if  such  assistance 
is  not  essential  to  the  Commissioner's 
determination  that  the  requirements  of 
this  paragraph  have  been  met  The 
owner  will  agree  to  execute  and  allow 
the  recordation  of  use  agreements, 
where  such  agreements  are  necessary  to 
safeguard  current  tenants  against  such 
adverse  effects.  Such  use  agreements 
will  include  a  requirement  that  the 
owner  comply  with  those  provisions  of 
part  247  of  this  chapter  which  relate  to 
evictions;  and 

(b)(1)  The  supply  of  vacant 
comparable  housing  is  sufficient  to 
ensure  that  the  prepayment  will  not 
materially  affect — 

(i)  The  availability  of  decent  safe  and 
sanitary  housing  affordable  to  lower 
income  and  very  low  income  families  in 
the  area  that  the  housing  could 
reasonably  be  expected  to  serve; 

(ii)  The  abilify  of  lower  income  and 
very  low  income  families  to  find  decent 
safe  and  sanitary  housing  near 
employment  opportunities;  or 

(iii)  The  housing  opportunities  of 
minorities  in  the  communify  within 
which  the  housing  is  located;  or 

(2)  The  plan  of  action  has  been 
approved  by  the  appropriate  State 
agency  and  any  appropriate  local 
government  agency  for  the  jurisdiction 
in  which  the  housing  is  located  as  being 
in  accordance  with  a  State  strategy 


approved  by  the  Commissioner  under 
§248.223  of  this  part. 

S  248.223   ARamatlve  State  slialafy. 

(a)  The  Commissioner  may  approve  a 
State  strategy  providing  for  State 
approval  of  plans  of  action  that  involve 
termination  of  low  income  affordabilify 
restrictions  only  upon  finding  that  it  is  a 
practicable  statewide  strategy  that 
ensures  at  a  minimum  that — 

(1)  Current  tenants  will  not  be 
involuntarily  displaced  (except  for  good 
cause); 

(2)  Housing  opportunities  for 
minorities  will  not  be  adversely  affected 
in  the  communities  in  which  the  housing 
is  located; 

(3)  Any  increase  in  rent  for  current 
tenants  will  be  to  a  level  that  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  tenants  or  fair  market 
rent,  whichever  is  lower,  and  any 
increase  not  necessitated  by  increased 
operating  costs  shall  be  phased  in 
equally  over  not  less  than  3  years  if  the 
increase  exceeds  10  percent; 

(4)  Housing  approved  under  the  State 
strategy  will  remain  affordable  to  very 
low  income,  low  income  and  moderate 
income  families  for  not  less  than  the 
remaining  term  of  the  mortgage,  if  the 
housing  is  to  be  made  available  for 
rental  use,  or  for  not  less  than  40  years, 
if  the  housing  is  to  be  made  available  for 
homeownership; 

(5)(i)  Not  less  than  80  percent  of  all 
units  in  eligible  low  income  housing 
approved  under  the  State  strategy  will 
be  retained  as  affordable  to  families  or 
persons  meeting  the  income  eligibilify 
standards  for  initial  occupancy  that 
applied  to  housing  on  January  1, 1987; 
and 

(ii)  Not  less  than  60  percent  of  the 
units  in  any  one  project  will  remain 
available  to  and  affordable  by  such 
families  or  persons,  within  which  not 
less  than  20  percent  of  the  units  will 
remain  available  to  and  affordable  by 
very  low  income  families; 

(6)  Expenditures  for  rehabilitation, 
maintenance  and  operation  will  be  at  a 
level  necessary  to  maintain  the  housing 
as  decent  safe  and  sanitary  and  for  the 
period  specified  in  paragraph  {a)(4)  of 
this  section: 

(7)  Not  less  than  25  percent  of  new 
assistance  required  to  maintain  the 
housing  as  available  to  and  affordable 
by  low  income  families  in  accordance 
with  this  section  shall  be  provided 
through  State  and  local  actions,  such  as 
tax  exempt  financing,  low  income  tax 
credits.  State  or  local  tax  concessions, 
the  provision  of  funds  from  housing 
finance  agency  reserves  or  housing  trust 
funds,  taxable  bonds,  and  other 


Fwhfal  Regteter  /  Vol.  55,  No.  184  /  Friday.  September  21.  1990  /  Rules  and  Rggulations 


Ftdatal  RegMar  /  Vol.  55.  No.  184  /  Friday.  September  21.  1990  /  Rules  and  RegulatioM 


incentives  provided  by  the  State  or  local 
governments;  and  - 

(8)  For  each  unit  of  eligible  low 
income  housing  approved  under  the 
State  strategy  that  is  not  retained  as 
affordable  housing  to  families  or 
persona  meeting  the  income  eligibility 
standards  for  initial  occupancy  on 
January  1. 1967.  the  State  will  provide, 
with  State  funds,  one  additional  unit  of 
comparable  housing  in  the  same  market 
area  that  is  available  to  and  affordable 
by  such  families  and  persons.  Such  units 
will  be  prbvided  by  conversion  of 
existing  units  or  construction  of  new 
units,  lliese  units  or  fiinds  will  be  made 
available  before  the  Commissioner 
approves  the  State  strategy. 

(b)  Additional  requirements.  (1)  The 
State  must  enter  into  all  agreements 
necessary  to  carry  out  the  State  strategy 
before  receiving  the  Commissioner's 
approval. 

(2)  Each  State  strategy  shall  include 
any  other  provision  that  the 
Commissioner  determines  to  be 
necessary  to  implement  the  approved 
State  strategy. 

§  248.231    Incentives  to  extend  low  income 


The  Commissioner  may  agree  to 
provide  one  or  more  of  the  following 
incentives  to  induce  the  project  owmer  to 
extend  the  low  income  use  of  the 
project,  if  the  Commissioner  determines 
that  such  incentives  are  warranted 
under  the  standards  in  S  248.233  of  this 
part: 

(a)  An  increase  in  the  allowable 
distribution,  or  other  measures  to 
increase  the  rate  of  return: 

(b)  Revisions  to  the  method  of 
calculating  equity, 

(c)  Increased  access  to  residual 
receipts  funds  or  excess  reserve  for 
replacements  funds; 

(d)  Provision  of  insurance  for  an 
equity  loan; 

(e)  An  increase  in  the  rents  permitted 
under  an  existing  section  8  contract, 
within  statutory  and  regulatory  limits 
otherwise  applicable,  or  (subject  to  the 
availability  of  amounts  provided  in 
appropriations  Acts)  additional 
assistance  under  section  8  or  an 
extension  of  any  project-based 
assistance  attached  to  the  housing: 

(f)  Provision  of  a  capital  improvement 
loan: 

(g)  Other  actions  to  facilitate  a 
transfer  or  sale  of  the  housing  to  a 
qualified  nonprofit  organization,  limited 
equity  tenant  cooperative,  public 
agency,  or  other  entity  acceptable  to  the 
Commissioner,  such  as  expedited 
review  of  a  request  for  approval  of  a 
transfer  of  physical  assets: 


(h)  Provision  of  flexible  subsidy 
assistance; 

(i)  Termination  of  HUD's  limitations 
on  distributions,  and  release  of  residual 
receipts  and  reserve  for  replacements 
funds,  throu^  prepayment  of  the 
mortgage:  and 

(j)  Any  other  incentives  for  which  the 
owner  is  eligible. 

§248.233   Approval  of  a  plan  Of  action  that 


The  Commissioner  may  approve  a 
plan  of  action  that  includes  incentives, 
whether  or  not  the  plan  of  action  allows 
for  the  prepayment  of  the  mortgage,  only 
upon  a  finding  that — 

(a)  After  taking  into  account  local 
market  conditions,  the  incentives  are 
necessary  to  achieve  the  purposes  of 
this  part: 

(bj  The  Incentives  are  necessary  to 
provide  a  fair  rate  of  return  to  the 
owner.  Incentives  will  only  be  provided 
in  cases  where  the  project's  current  use 
does  not  represent  its  highest  and  best 
use; 

(c)  The  incentives  are  the  least  costly 
alternative  for  the  Federal  government 
to  achieve  the  purposes  of  this  part  with 
respect  to  the  housing; 

(d)  Binding  commitments  have  been 
made  to  ensure  that — 

(1)  The  housing  will  be  retained  as 
housing  affordable  for  very  low  income 
families,  lower  income  families,  and 
moderate  income  families  for  the 
remaining  term  of  the  mortgage; 

(2)  Throughout  the  remaining  term  of 
the  mortgage,  adequate  expenditures 
will  be  made  for  the  proper  maintenance 
and  operation  of  the  housing; 

(3)  Current  tenants  will  not  be 
involuntarily  displaced  (except  for  good 
cause); 

(4)  Any  increase  in  rent  contributions 
for  current  tenants  will  be  to  a  level  that 
does  not  exceed  30  percent  of  the 
adjusted  income  of  the  tenant  or  the  fair 
market  rent,  whichever  is  lower; 

(5)  Any  resulting  increase  in  rents  for 
current  tenants  (except  for  increases 
made  necessary  by  increased  operating 
costs)  will  be  phased  in  equally  over  a 
period  of  not  less  than  3  years,  if  the 
increase  is  30  percent  or  more,  and  will 
be  limited  to  not  more  than  10  percent 
per  year,  if  the  increase  is  more  than  10 
percent  but  less  than  30  percent: 

(6)  Subject  to  the  availability  of  funds, 
the  Commissioner  shall  provide,  and  the 
owner  shall  accept,  assistance  under 
section  8  if  the  Commissioner 
determines  that  such  assistance  is 
necessary  to  mitigate  any  adverse  effect 
of  the  rent  increases  on  ciurent  tenants 
eligible  for  section  8  assistance;  and 

(7)  Rmts  for  units  becoming  availaUe 
to  new  tenants  will  be  at  levels 


approved  by  the  Commissioner  that  will 
ensure,  to  the  extent  practicable,  that 
the  units  wi)l>be;available  to  and 
affordable(with  30  percent  of  adjusted 
income,  by  ^e  same  proportion  of  very 
low  income  families,  lower  income 
families,  and  moderate  income  families 
as  resided  in  the  housing  as  of  January 
1, 1987  (based  on  the  area  median 
income  limits  established  by  the 
Commissioner  in  February  1987),  or  the 
date  the  plan  of  action  is  approved, 
whichever  date  results  in  the  highest 
proportion  of  very  low  income  families, 
(i)  For  purposes  of  paragraph  (d)(7)  of 
this  section — 

(A)  The  percentage  of  moderate 
income  families  in  occupancy  as  of 
January  1, 1987  shall  include  families 
who  were  admitted  to  the  project  as 
very  low  income,  low  income,  or 
moderate  income  families  but  whose 
incomes  had  increased  beyond  the  limit 
for  moderate  income  families  by  January 
1, 1987;  and 

(B)  The  proportions  established  shall 
not  prohibit  a  higher  proportion  of  very 
low  income  families  bom  occupjring  the 
housing. 

(ii)  In  approving  rents  under 
paragraph  (d)(7)  of  this  section,  the 
Commissioner  will  take  into  account 
any  additional  incentives  provided 
under  this  part  and  will  make  provision 
for  annual  rent  adjustments  necessary 
as  a  result  of  future  reasonable 
increases  in  operating  costs. 

(e)  In  cases  where  the  owner  agrees  to 
maintain  only  a  portion  of  the  project  as 
low  income  housing,  the  incentives 
provided  under  ft  248.231  of  this  part  and 
the  standards  imposed  under  this 
section  shall  be  adjusted  accordingly. 

S  248.234   Section  8  rental  aaalstance 

(a)  When  providing  rental  assistance 
under  section  8.  the  Commissioner  may 
enter  into  a  contract  with  an  owner, 
contingent  upon  the  future  availability 
of  appropriations  for  the  purpose  of 
renewing  expiring  contracts  for  rental 
assistance  as  provided  in  appropriations 
Acts,  to  extend  the  term  of  such  rental 
assistance  for  such  additional  period  or 
periods  as  is  necessary  to  carry  out  an 
approved  plan  of  action. 

(b)  The  contract  and  the  approved 
plan  of  action  shall  provide  that,  if  the 
Commissioner  is  unable  to  develop  a 
revised  package  of  incentives  providing 
benefits  to  the  owner  comparable  to 
those  received  under  the  miginal 
approved  plan  of  action,  the 
Commissioner,  upon  the  request  of  the 
owner,  shall  take  the  following  actions 
(subject  to  the  limitations  under  the 
following  paragraphs): 


(1)  Modification  of  the  binding 
conunitmentB  made  pursuant  to 

1 248.233(d)  that  are  dependent  on  such 
rental  assistance. 

(2)  If  action  under  paragraph  (b)(1)  is 
not  feasible,  release  of  an  owner  from 
the  binding  commitments  made  pursuant 
to  S  248.233(d)  that  are  dependent  on 
such  rental  assistance. 

(3)  If  actions  under  paragraphs  (bXl) 
and  (2)  would,  in  the  determination  of 
the  Commissioner,  result  in  the  default 
.  of  the  insured  loan,  approveal  of  the 
revised  plan  of  action,  notwithstanding 
i  248.221,  that  involves  the  termination 
of  low-income  affordability  restrictions. 

(c)  At  least  30  days  prior  to  making  a 
request  under  the  preceding  sentence, 
an  owner  shall  notify  the  Commissioner 
of  the  owner's  intention  to  submit  the 
request  The  Commissioner  shall  have  a 
period  of  90  days  following  receipt  of 
such  notice  to  take  action  to  extend  the 
rental  assistance  contract  and  to 
continue  the  binding  commitments 
under  paragraph  (b). 

{248.23S   Right  of  conversion  to 


Any  agreement  to  extend  low  income 
affordability  restrictions  under  |  248.233 
of  this  part  shall,  until  February  5, 1992, 
provide  the  owner  the  right  to  convert  to 
any  system  of  incentives  and 
restrictions  provided  in  law  during  that 
period,  %vith  adjustments  determined  by 
the  Commissioner  to  be  appropriate  to 
compensate  for  the  value  of  any  benefits 
the  owner  has  received  under  this  part 

9-248.241    Modification  of  existing 
regulatory  agteemenls. 

(a)  If  a  plan  of  action  is  not  approved 
within  300  days  after  initial  submission, 
the  Commissioner  may,  upon  request  of 
the  owner  and  upon  making  a 
determination  that  the  project's  current 
use  does  not  represent  its  highest  and 
best  use.  modify  existing  regulatory 
agreements  to — 

(1)  Prevent  involuntary  displacement 
of  current  tenants  (except  for  good 
cause); 

(2)  Ensure  that  adequate  expenditures 
will  be  made  for  maintenance  and 
operation  of  the  housing: 

(3)  Extend  (subject  to  the  availability 
of  funds)  any  expiring  project-based 
assistance  on  the  housing  for  the  term  of 
the  agreement; 

(4)  Permit  an  increase  in  the  allowable 
distribution  that  could  be 
accommodated  by  an  increase  in  the 
rents  on  occupied  units  to  a  level  no 
higher  than  30  percent  of  the  adjusted 
income  of  the  tenants,  as  determined  by 
the  Commissioner,  except  that  rents 
shall  not  excseed  the  fair  maricet  rent 
and  any  resulting  increase  in  rents  for 


current  tenants  shall  be  phased  ifl' ' 
equally  over  a  period  of  no  less  than  3 
years,  unless  such  increase  is  less  than 
10  percent  and 

(5)  Ensure  that  units  becoming  vacant 
during  the  term  of  the  agreement  are 
made  available  in  accordance  with 
§  248.233(d)(7)  of  this  part. 

(b)  Expiration.  Agreements  entered 
into  under  this  section  shall  expire  on 
February  5, 1992,  unless  earlier 
superseded  by  an  agreement 
implementing  a  HUD-approved  plan  of 
action.  Upon  such  expiration  of  the 
agreement  on  February  5. 1992.  the 
housing  covered  by  the  agreement  shall 
be  subject  to  any  law  then  affecting  low 
income  affordabiUty  restrictions. 

S  248.251    Consultation  with  other 


The  Commissioner  will  confer  with 
any  appropriate  State  or  local 
government  agency  to  confirm  any  State 
or  local  assistance  that  is  available  to 
achieve  the  purposes  of  this  part  and 
will  give  consideration  to  the  views  of 
the  State  or  local  agency  when  making 
the  determinations  under  S§  248.221  and 
248.233  of  this  part.  The  Commissioner 
also  will  confer  with  other  interested 
parties  that  the  Commissioner  believes 
could  assist  in  the  development  of  a 
plan  of  action  that  best  achieves  the 
purposes  of  this  part. 

S  248.281    Agreements  implementing  plans 
of  action  and  State  strsteglee. 

The  Commissioner  is  authorized  to 
enter  into  agreements,  including  those 
for  the  provision  of  incentives, 
necessary  to  implement  any  plan  of 
action  or  State  strategy  approved  by  the 
QHnmissioner  under  this  part 

PART  221— LOW  AND  MODERATE 
INCOME  MORTGAGE  INSURANCE 

2.  The  authority  for  part  221  continues 
to  read  as  follows: 

Authority:  Sec.  211, 221,  National  Housing 
Act  (12  U.S.C.  1715(b),  1715/);  section 
221.544(a)(3)  is  also  issued  under  section 
201(a)  of  the  National  Housing  Act  12  U-S-C 
1707(a). 

3.  In  {  221.524,  paragraph  (a)(1) 
introductory  text  is  revised,  and  a  new 
paragraph  (e)  is  added,  to  read  as 
follows: 


9221.524 

{&)  Prepayment  in  full— {1)  Without 
prior  Commissioner  consent.  Except  as 
otherwise  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  a  mortgage 
indebtedness  may  be  prepaid  in  full  and 
the  Commissioner's  controls  terminated 
without  the  prior  consent  of  the 
Commissioner  in  the  following  cases: 


(e)  Prepayment  of  mortgages  subject 
to  Part  248.  Where  the  mortgage 
described  in  paragraph  (a)(1)  of  this 
section  is,  or  prior  to  assignment  to  the 
Commissioner  was,  insured  under 
section  221(d)(3)  of  the  Act  and  the 
mortgagor  receives  payments  from  the 
Commissioner  under  part  215  of  this 
chapter  or  project-based  assistance 
under  parts  880, 881  or  886  of  this  title, 
or  where  the  mortgage  is,  or  prior  to 
assignment  to  the  Commissioner  was, 
insured  under  section  221(d)(5)  of  the 
Act  the  mortgage  may  be  prepaid  in  full 
only  in  accordance  with  a  plan  of  action 
approved  by  the  Commissioner  under 
part  248  of  this  tide. 

4.  In  1 221.531.  the  first  sentence  in  the 
introductory  text  of  paragraph  (b)  and 
the  first  portion  of  the  sentence  up  to  the 
";"  in  paragraph  (b)(3)  is  revised,  to  read 
as  follows: 

9221.531    Supervision  ^pHcaMe  to 


(b)  Rate  of  return.  Except  as  approved 
by  the  Commissioner  under  part  248  of 
this  chapter,  dividends  or  other 
distributions  as  defined  in  the  charter, 
tnut  agreement  or  regulatory 
agreement  may  be  declared  or  made 
only  as  of  or  after  the  end  of  a 
semiannual  or  annual  fiscal 
period.  *  ♦  * 

(3)  Unless  otherwise  agreed  to  by  the 
Commissioner  under  part  248  of  this 
chapter,  distributions  may  be  made  for 
projects  insured  under  this  part  which 
are  also  assisted  under  part  880  (section 
8-^ew  Construction),  part  881  (section 
8— Substantial  Rehabilitation)  or  part 
883  (section  8— State  Housing  Agencies) 
only  in  accordance  with  the  provisions 
on  limited  distributions  of  the  applicable 
section  8  regulation  contained  at 
SI  880.205,  881.205  or  i  883.306  of  tills 
tide,  respectively;  *  *  *. 
•       •       *       •       • 

5.  Section  221.532  is  revised  to  read  as 
follows: 

9221.532    Supervision  appNcable  to  Hmtted 
distribution  mortgagors. 

(a)  The  provisions  of  9  221.531(b)  of 
this  part  (rate  of  return)  shall  apply  to 
limited  dividend  mortgagors,  except 
that  unless  the  Commissioner  has 
agreed  otherwise  under  part  248  of  this 
chapter,  the  amount  of  any  allowable 
distribution  or  disbursement  from 
surplus  cash  shall  not  exceed  any  one 
fiscal  year  more  than  6  percent  of  the 
mortgagor's  initial  equi^  investment  as 
determined  by  the  Commissioner. 
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(b)  Hie  rigbt  of  any  allowable 
distribution  or  diabenameBt  from 
surplat  caih  thafl  be  cumaktivc. 

(c)  UnlBM  uthawlw  a^aed  to  by  the 
Conuniaskmer  under  part  248  of  this 
chapter,  for  projacta  inaured  under  tfaia 
part  arUch  are  alao  aaatated  under  part 

880  (aedioa  8    New  Constiaction).  part 

881  (section  8— Subatntial 
Rehabilitation)  or  part  883  (aection  8— 
State  Housing  Agencies),  the  provisions 
on  linitation  on  distributions  of  the 
applicable  section  8  regulation, 
contained  at  24  CFR  880205, 881.205,  or 
883J06  respectively,  shall  apply;  except 
that  for  small  pro|ects  and  partially- 
assisted  projects,  as  defined  in  part  860|, 
881  or  883  of  this  title,  whichever  is 
applicable,  paragraphs  (a)  and  (b)  of  this 
section  shall  apply. 

6.  A  new  i  221753  is  added  to  read  as 
follows: 

S  221.753   Tarminatlon  of  mortgage 

Insurance. 

In  addition  to  the  provisions  of 
S  207.2S3a.  the  following  requirements 
apply  to  certain  multifamily  mortgages 
insured  under  section  221  of  the 
National  Housing  Act 

(a)  For  those  projects  qualifying  as 
eligible  low  income  housing  under 

9  248.201.  the  contract  of  insurance  may 
b?  terminated  only  as  provided  in  part 
248. 

(b)  For  those  projects  subject  to 
section  250(a)  of  the  National  Housing 
Act.  the  contract  of  insurance  may  be 
terminated  only  if  the  Commissioner 
determines  diat  the  requirements  of 
section  2S0(a)  are  met 

PART  236-II0RT6AGE  INSURANCE 
AND  INTEREST  REOUCTiON 
PAYHENTS  FOR  RENTAL  PROJECTS 

7.  The  authority  for  part  236  continues 
to  read  as  follows: 

Aalhsrily:  Sees.  211  and  236  of  the  National 
Housing  Act  (12  U.S.C  ins(b)  and  ITlSa-l): 
sec  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d}}. 

8.  In  S  236.10,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 


S  236.10 


(e)  Public  aitity.  Where  a  State  or 
local  government  receives  interest 
reduction  payments  under  section  236(b) 
of  the  National  Housing  Act  the 
mortgagor  may  be  a  p«^lic  entity  which 
has  acquired  the  prefect  pursu«uit  to  a 
plan  of  action  approved  under  §  248.233. 

9.  In  f  23&30,  paragraph  (aMl)  is 
revised,  and  a  new  paragraph  (Q  is 
added,  to  read  as  follows: 


S236J0 

(a)  Prepaymeat  to  fuU—(l)  Without 
prior  CommisaionercomenL  Except  as 
provided  in  para^aph  (f)  of  this  section, 
a  Biortgnge  indebtednesa  may  be 
prepaid  in  fdl  and  the  CoRnnlssioner's 
controls  tenninated  without  the  prior 
consent  of  the  Commissioner  where  the 
mortgagor  is  a  limited  distribution  type 
and  eitfier  of  die  following  conditions  is 
met: 

(i)  If  the  prepayment  occurs  after  the 
e}q)iration  of  20  jrears  from  the  date  of 
final  insurance  endorsement  of  the 
mortgage,  provided  the  mortgagor  is  not 
receiving  payments  from  the 
Commissioner  under  a  rent  supplement 
contract  pursuant  to  the  provisions  of 
part  215  of  this  chapter,  or 

(ii)  If  the  prepayment  occurs  as  a 
result  of  the  sale  of  the  project  to  a 
cooperative  or  private  nonprofit 
corporation  or  association,  provided  the 
sale  is  financed  with  a  mortgage  insured 
under  S  236.40(d)  of  this  part. 
•        *        •        *        • 

(f)  Prepofment  of  mortgages  subject 
to  part  248.  Mortgages  which  are 
described  in  paragraph  (aKl)  of  this 
section  and  trhich  are.  or  prior  to 
assignment  to  the  Commissioner  were, 
insured  under  this  part  may  be  prepaid 
in  full  only  in  aooordanoe  with  a  plan  of 
action  approved  by  the  Commissioner 
pursuant  to  part  248  of  this  chapter. 

10.  Section  23e.S0(a)  is  revised  to  read 
as  follows: 

§238S0   8uparvlalonapp8cabietoima«rd 
distrttMition  aMrtgagera. 

(a)  Except  as  agreed  to  otherwise  by 
the  Commissioner  under  part  248  of  this 
chapter — 

(1)  Dividends  or  other  distributions  as 
defined  in  the  charter,  trust  agreement 
or  regulatory  agreement  may  be 
declued  or  made  only  as  of  or  after  the 
end  of  a  semiannual  or  annual  fiscal 
period;  and 

(2)  The  amount  of  any  allowable 
distribution,  or  diabursemeot  fit>m 
surplus  cash,  shall  not  exceed  in  any 
one  fiscal  year  more  than  6  percent  of 
the  mortgagor's  initial  equity  investment 
in  the  project  as  determined  by  the 
Commissiocer. 

11.  Section  236.55  is  amended  by 
revising  the  bitroductory  text  in 
paragraph  (b)  and  by  adding 
introductory  text  to  paragraph  (c)  to 
read  as  follows: 


248  of  this  chapter,  monthly  rental 
charges  *  •  * 

(c)  Special  Conditions.  Except  as 
agreed  to  by  the  Commissioner  pursuant 
to  a  plan  of  action  approved  under  part 
248  of  this  chapter 
*       •       ♦       •       • 

12.  Section  236.60  is  revised  to  reed  as 

follows: 


}  296.60   Exeees  rental  ( 

Except  as  agreed  to  by  the 
Commissioner  pursuant  to  a  plan  of 
action  approved  under  part  248  of  this 
chapter  or  in  connection  with  an 
adjustment  of  contract  rents  under 
section  B(c)(10)  of  the  United  States 
Housing  Act  of  1937,  the  mortgagor  shall 
agree  *  •  • 

13.  A  new  (  236.254  is  added  to  read 
as  follows: 

S  236.254   Tenninatlen  of  mcftgage 
insurance. 

In  addition  to  the  provisions  of 
S  207.253a.  the  foUowring  requirements 
apply  to  multifamily  mortgages  insured 
under  section  236  o^  the  National 
Housing  Act: 

(a)  For  those  projects  qualifying  as 
eligible  low  income  housing  under 

S  248.201,  the  contract  of  insurance  may 
be  tenninated  only  as  provided  in  part 
248. 

(b)  For  those  projects  subject  to 
section  2S0(a)  of  the  National  Housing 
Act  the  contract  of  insurance  may  be 
terminated  only  if  the  Commissioner 
determines  that  the  requirements  of 
section  250(a)  are  met 

PART  241-5UPPIEMENTARY 
FMANCINQ  FOR  INSURED  PROJECT 
MORTGAGES 

14.  The  authority  for  part  241 
continues  to  read  as  foUows: 

Authority:  Sec.  211. 241.  National  Housing 
Act  (U  U5.C  171S(b),  ITlSa-e):  sec.  7(d). 
DepaHment  of  Housing  and  Urban 

Development  Act  (42  U.S.C  3535(d)). 

15.  Part  241  is  revised  by  adding  new 
subparts  E  and  F,  to  read  as  follows: 

Subpart  E-taeurance  for  Equity  I 


(b)  Monthly  Rental  Charge.  Except  as 
agreed  to  by  the  Commissioner  pursuant 
to  a  plan  of  action  approved  under  part 


Sac. 

241.1000 

24L100S 

241.1010 

241.1015 

241.1020 

241.1025 

241.1030 

241.103S 

241.1040 

241.1045 

241.1046 


Purpose  and  scope. 

DefinitiDns. 

Feasibili^  letter. 

AppUcatioo  and  conunitment  fees. 

Commitments. 

Refund  of  fees. 

Mortgage  insurance  premiums. 

Oiarges  by  lender. 

Eligible  Isnden. 

Nola  and  sacurity  form. 

Rental  assistance. 


b6C< 

241.1050  Method  of  ioaapayneaL 

241.1055  Date  of  Hrst  payment  to  principal. 

241.1060  Matiaity. 

241.1066  Maximum  loan  aaraunL 

241.1070  Agrttd  interest  rate. 

241.1080  EiigiMlHy  of  title. 
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Subpart  E— laauranca  for  Equity 


9241.1000 

Section  231  of  the  Housing  and 
Community  Development  Act  of  1987 
amended  the  National  Housing  Act  (the 
"Act")  by  adding  a  new  subsection  (f)  to 
section  241.  This  section  authorizes  the 
Secretary  to  provide  insurance  for  an 
eqidty  loan  as  a  vehicle  for  the  owner  of 
an  eligible  multifamily  project  to  capture 
a  portion  of  the  project's  equity.  Hie 
insurance  of  the  equity  loan  may  be 
provided  only  as  a  specific  element  of  a 
plan  of  action  approved  by  the 
Commissioner  under  section  225  of  die 
Housing  and  Community  Development 
Act  of  1987,  where  the  Commissions 
does  not  approve  prepayment  of  the 
senior  mortgage,  and  is  not  available 
under  any  other  departmental  program. 
The  provisions  of  section  225  of  the 
Housing  and  Community  Development 
Act  of  1987  terminate  on  September  30, 
1990,  and  therefore,  unless  the  aforesaid 
section  is  extended,  an  equity  loan  shall 
be  insured  only  if  the  plan  of  action  is 
approved  by  the  Commissioner  on  or 
before  Septoaber  3a  lOOa 


S241.100S 

(a)  All  of  the  definitions  of  {  241.1 
apply  to  equity  loans  insured  under  this 
subpart  E  except  the  following 
definitions: 

24tl{q    Donewei 

24tl(k) — Energy  conserving  improvements 

241.1(1) — Solar  energy  system 

(b)  As  used  in  this  subpart  die 
folloaring  tema  have  the  meaning 
indicated: 

Borrower  laeans  die  owner  of  an 
eligible  low  iaoome  housing  {Mt^ect 


which  oarner  racaiveB  and  becomae 
primarily  obUgated  for  the  repayment  of 
an  equity  loan.  Tids  term  indadea  a 
public  entity,  a  nonproBt  organizatioa  or 
a  limited  equity  tenant  cooperative 
corporation,  wnidi  entity  is  puichasing 
an  eligible  low  income  boosing  project 
by  means  of  an  equity  loan  and  is 
obligated  for  the  payment  of  the  equity 
loan. 

Eligible  low  income  housing  has  the 
same  meaning  as  provided  at  S  248.201 
of  this  chapter. 

Equity  means,  for  purpose  of  subparts 
E  and  F  of  tUs  part  mily.  the  difference 
betwe^i  the  fair  market  value  of  the 
project  as  determined  by  the 
Commissioner  and  the  outstanding 
indebtedness  relating  to  the  property. 

Equity  Loan  means  a  loan  or  advance 
of  credit  to  the  owner  of  an  eligible  low 
income  housing  project  which  is  made 
for  the  purpose  ^  implementing  a  plan 
of  action  approved  in  accordance  with 
part  248  of  this  chapter. 

Limited  equity  tenant  cooperative 
corporation  means  a  tenant  cooperative 
corporation  whidi,  in  a  manner 
acceptaUe  to  the  Secretary,  restricts  the 
initial  and  resale  price  of  tfie  shares  of 
stock  in  the  cooperative  corporation  so 
that  the  shares  remain  affordable  to 
lower  income  families  and  moderate 
income  families. 

Lower  income  families  has  the  same 
meaning  as  provided  at  1 2AA201  of  this 
chapter. 

Moderate  income  families  has  the 
same  meaning  as  provided  for  at 
i  248.201  of  this  chapter. 

Plan  traction  has  the  same  meaning 
as  provided  at  f  248.201  of  this  chapter. 

§241.1010   Faaatbl8ty  latter. 

(a)  Request  for  study.  Hie  owner  may 
request  die  Commissioner  to  undertake 
a  feasibility  analysis  of  an  equity  loan, 
and  issue  a  feasibiUty  lettn.  At  the 
discretion  of  the  Commissioner  the 
feasibilify  analysis  may  be  tmdertaken 
or  denied. 

(b)  Findings.  The  issuance  of  a 
feasibility  letter  indicates  completion  of 
the  Commissioner's  preliminary  analysis 
for  the  insurance  of  an  equity  loaa  The 
feasibiUty  letter  shall  contain  the 
Commisrionef's  estimate  of  the 
supportable  loan  araoimt  but  shall 
neither  constitute  a  commitment  to 
insure  nor  bind  the  Commissioner  in  any 
other  manner. 

(c)  Pee.  The  Conunisaioner  shall  not 
charge  a  fee  for  undertaking  a  feasibility 
analysis  or  far  the  iseaanoe  of  a 
feasibility  letter. 


1241.1015 


(a)  Apfuioetion.  An  application  Cor  the 
issiiMioe  of  alAer  a  comMonri  or  firm 
commitsaent  fcr  hisuianue  of  an  equity 
loan  on  a  project  shafl  be  stdwritted  by 
an  approved  lender  and  by  the  owner  of 
the  project  to  the  Conuoisaioner  en  a 
form  prescribed  by  the  Commissioner. 
No  ai^Iication  shall  be  considered 
unless  the  exhibits  called  for  by  such 
forms  are&unished. 

(b)  Aj^licatioa  aadcomjnitmentfees. 

(1)  Applicatioa  for  conditional 
commitment.  An  a^iUcation- 
commitment  fee  oi$ZJOO  per  thousand 
dollars  of  the  amount  of  the  loan  applied 
for  shall  accompany  the  application  for 
a  conditional  coouBitment 

(2)  Application  for  firm  commitmenL 
An  application  for  a  firm  commitment 
shall  be  accompanied  by  the  payment  of 
an  application-commitment  fee  in  an 
amount  which,  ^en  added  to  any  prior 
fee  received  in  connection  with  a 
conditional  conanitinent  application, 
will  aggregate  SSjOO  per  thousand  dollars 
of  the  loan  applied  for. 


§241.1020 

(a)  Conditional  commitment.  The  ■ 
issuance  of  a  conditional  commitment 
constitutes  an  agreement  by  the 
Commissioner,  sub^t  to  specified 
teiBM-and  conditiana.  to  accept  an 
application  for  a  firm  commitment 

(b)  Firm  CommitmenL  The  iasuance  of 
a  firm  commitment  indicates  the 
Commissioner's  approval  of  the 
application  for  insurance  and  sets  forth 
the  terms  and  conditians  apon  which  the 
equity  loan  will  be  insured.  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  equity  kian 
proceeds  as  rent  levels  are  achieved  in 
accordance  with  a  plan  of  action,  or 
may  provide  Cor  the  insurance  of  the 
entire  equity  loan  immediatety  upon 
endorsement  of  the  note. 

(c)  Term  of  commitment  (1)  A 
conditional  commitment  is  effective  for 
whatever  term  is  specified  in  tfie  text  of 
the  commitnent 

(2)  A  Bftta  commitment  is  effective  for 
whatever  term  is  qiecified  in  the  text  of 
the  commitment 

(3)  The  term  of  either  a  conditional  or 
firm  conanitment  may  be  extended  in 
audi  manner  as  the  Commissioner  nmy 
prescribe. 

(d)  Reopening  <^  expired 
commitments.  An  expired  conditional  or 
fim  oommitnent  may  be  reopened  if  a 
reqdest  for  reupenhig  Is  received  by  the 
Commissioner  aritfaln  90  days  of  die 
expiration  of  the  oonmitment  The 
reopening  reqoest  shafl  be  accompanied 
by  a  fee  of  50  c«its  per  thousand  dollars 
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of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  SO-day  period,  a  new 
application,  accompanied  by  the 
required  application  and  commitment 
fee,  must  be  submitted. 


{241.102S   Refund  on 

If  the  amount  of  the  commitment 
issued  is  less  than  the  amount  applied 
for,  the  Co'mmissioner  shall  refund  the 
excess  amount  of  the  application  and 
commitment  fees  submitted  by  the 
applicant  If  an  application  is  rejected 
before  it  is  assigned  for  processing,  or  in 
such  other  instances  as  the 
Commissioner  may  determine,  the  entire 
appUcation  and  commitment  fees  or  any 
portion  thereof  may  be  returned  to  the 
applicant  Commitment  and  reopening 
fees  may  also  be  refunded  to  the 
applicant  in  whole  or  in  part  in  such 
other  instances  as  the  Commissioner 
may  determine. 

§241.1090   MoftQaQa  hwwsnce  pfefnkMiWL 

The  lender,  upon  endorsement  of  the 
note,  shall  pay  the  Commissioner  a  first 
mortgage  insurance  premium  equal  to 
0.5  percent  of  the  original  face  amount  of 
the  equity  loan. 

(a)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year 
following  the  date  of  endorsement  the 
tender,  upon  each  anniversary  of  such 
endorsement  date,  shall  pay  a  premium 
equal  to  0.5  percent  of  the  original  face 
amount  o(  the  loan.  On  the  date  of  the 
first  principal  payment,  the  lender  shall 
pay  another  premium  equal  to  0.5 
percent  of  the  average  outstanding 
principal  obligation  of  the  loan  for  the 
following  year  which  shall  be  adjusted 
so  as  to  accord  with  such  date  and  so 
that  the  aggregate  of  said  premiums 
shall  equal  to  the  sum  of: 

(1)  0.5  percent  of  the  average 
outstanding  principal  obligation  of  the 
loan  for  the  year  following  the  date  of 
endorsement  and  (2)  0.5  percent  per 
annum  of  the  average  outstanding 
principal  obligation  of  the  loan  for  the 
period  from  the  first  anniversary  of  the 
date  of  endorsement  to  one  year 
following  the  date  of  the  first  principal 
payment 

Cb)  If  the  date  of  the  first  principal 
payment  is  one  year  or  less  than  one 
year  following  the  date  of  endorsement 
the  lender,  upon  such  first  principal 
payment  date,  shall  pay  a  second 
premium  equal  to  0.5  percent  of  the 
average  outstanding  principal  obligation 
of  the  loan  for  the  following  year  which 
shall  be  adjusted  so  as  to  accord  with 
such  date  and  so  that  the  aggregate  of 
the  said  two  premiums  shall  equal  the 
sum  of: 


(1)  0.5  percent  per  annum  of  the 
average  outstanding  principal  obligation 
of  the  loan  for  the  period  from  the  date 
of  endorsement  to  the  date  of  the  firat 
principal  payment  and  (2)  0.5  percent  of 
the  average  outstanding  principal 
obligation  of  the  loan  for  the  year 
following  the  date  of  the  first  principal 
payment 

(c)  Until-the  equity  loan  is  paid  in  full 
or  until  receipt  by  the  Commissioner  of 
an  application  for  insurance  benefits,  or 
until  the  contract  of  insurance  is 
otherwise  terminated  with  the  consent 
of  the  Commissioner,  the  lender,  on  each 
anniversary  of  the  date  of  the  first 
principal  payment,  shall  pay  an  annual 
insurance  premium  equal  to  0.5  percent 
of  the  average  outstanding  principal 
obligation  of  the  loan  for  the  year 
following  the  date  on  which  such 
premium  becomes  payable. 

(d)  The  premiums  payable  on  or  after 
the  date  of  the  first  principal  payment 
shall  be  calculated  in  accordance  with 
the  amortization  provisions  without 
taking  into  account  delinquent  payments 
or  prepayments. 

(e)  Premiums  shall  be  payable  in  cash 
or  in  debentiues  at  par  plus  accrued 
interest  All  premiums  are  payable  in 
advance  and  no  refund  can  be  made  of 
any  portion  thereof  except  as 
hereinafter  provided  in  this  subpart 

{241.1035    Charge*  by  tafidar. 

(a)  The  lender  may  collect  fix>m  the 
borrower  the  amount  of  the  fees 
provided  for  by  this  subpart. 

(b)  The  lender  may  also  collect  from 
the  borrower  an  initial  service  charge. 
as  reimbursement  for  the  cost  of  closing 
t^e  transaction,  in  an  amount  not  to 
exceed  two  percent  of  the  original 
principal  amount  of  the  loan. 

(c)  Any  .charges  to  be  collected  by  the 
lender  in  addition  to  those  prescribed  in 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  subject  to  the  prior  approval  of 
the  Commissioner. 

{241.1040   ElgiMalendera. 

Lenders  meeting  the  applicable 
eligibility  qualifications  and 
requirements  contained  in  9  S  203.1 
through  203.4  of  §  203.6  of  this  chapter 
are  eligible  for  insurance  of  equity  loans 
under  this  subpart. 

8241.1045   Nola  and  Mcurtty  form. 

The  Lender  shall  present  for  insurance 
a  note  and  security  instrument  on  forms 
approved  by  the  Commissioner  for  use 
in  the  jurisdiction  in  which  the  property 
is  located,  which  shall  not  be  changed 
without  the  prior  approval  of  the 
Commissioner.  The  security  instrument   . 
shall  provide  for  accelerated  repayment 


at  the  request  of  the  Commissioner 
pursuant  to  §  241.1046(b). 

$241.1046    Rental  assistanca. 

(a)  When  underwriting  an  equity  loan 
under  this  subpart,  the  Commissioner 
may  assume  that  the  rental  assistance 
provided  in  accordance  with  a  plan  of 
action  approved  under  S  248.233  will  be 
extended  for  the  full  term  of  the  contract 
entered  into  under  S  248.234(a). 

(b)  In  the  event  that  rental  assistance 
is  not  extended  under  S  248.234(a)  or  the 
Commissioner  is  unable  to  develop  a 
revised  package  of  incentives  to  the 
owner  comparable  to  those  received 
under  the  original  approved  plan  of 
action,  the  Commissioner  may  require 
the  mortgagee  to  accelerate  repayment 
of  the  equity  loan. 

(c)  If  the  Commissioner  is  unable  to 
extend  the  term  of  rental  assistance  for 
the  full  term  of  the  contract  entered  into 
under  §  248.234(a),  the  Commissioner  is 
authorized  to  take  such  actions  as  the 
Commissioner  deems  appropriate  to 
avoid  default,  avoid  disruption  of  the 
sound  ownership  and  management  of 
the  property  or  otherwise  minimize  the 
cost  to  the  Federal  Government. 

$241.1050    Itollwd  of  loan  payment 

The  loan  shall  provide  for  monthly 
payments  on  the  first  day  of  each  month 
on  account  of  interest  and  principal  and 
shall  provide  for  payments  in 
accordance  with  the  amortization  plan 
as  agreed  upon  by  the  borrower,  the 
lender,  and  the  Commissioner. 

$241.1055    Data  of  fIrat  payment  to 


§241.1970 

The  equity  loan  ^all  bear  interest  at 
the  rate  agreed  upon  by  the  borrower 
and  the  lendet. 


The  date  for  firat  payment  to  principal 
shall  be  established  by  the 
Commissioner. 

$241.1060    Maturity. 

The  loan  shall  have  a  maturity 
satisfactory  to  the  Commissioner. 

$241.1065    Maximum  loan  amount 

The  amount  of  the  equity  loan  shall 
not  exceed  ninety  percent  of  the  owner's 
equity  in  the  project,  as  determined  by 
the  Commissioner.  Notwithstanding  the 
above,  the  amount  of  the  equity  loan 
shall  not  exceed  an  amount  which, 
when  added  to  the  existing 
indebtedness  on  the  property,  can  be 
supported  by  ninety  percent  of  the 
projected  net  income  of  the  project,  as 
determined  by  the  Commissioner.  The 
Commissioner,  in  making  a 
determination  regarding  the  amount  of 
an  equity  loan  and  sums  available  to 
service  the  said  loan,  shall  take  into 
account  that  the  project's  income  may 
increase  within  the  established  limits  of 
i  248.233(d)  of  this  chapter. 


$241.1000    E^BMMyoK 

In  order  for  the  project  to  be  eligible 
for  insurance,  the  Commissioner  shall 
determine  that  the  title  to  the  property  is 
vested  in  the  borrower  as  of  the  date  the 
security  instrument  is  filed  for  record. 
The  title  evidence  will  be  examined  by 
the  Commissioner  and  the  endorsement 
of  the  credit  instrument  for  insurance 
shall  be  evidence  of  its  acceptability. 

$241.1065    nOaavManca. 

(a)  Upon  insurance  of  the  loan,  the 
lender  shall  furnish  to  the  Commissioner 
a  policy  of  title  insurance  as  provided  in 
paragraph  (a)(1)  of  this  section.  If  the 
lender  is  unable  to  furnish  such  policy 
for  reasons  satisfactory  to  the 
Commissioner,  the  lender  shall  furnish 
such  evidence  of  title  as  provided  in 
paragraph  (a)  (2),  (3)  or  (4)  of  this 
section  as  the  Commissioner  may 
require.  Any  policy  of  title  insurance,  or 
evidence  of  title  required  under  this 
section  shall  be  furnished  without 
expense  to  the  Commissioner.  The 
acceptable  types  of  title  evidence  are: 

(1)  A  poliqy  of  title  insurance  issued 
by  a  company  satisfactory  to  the 
Commissioner.  Such  policy  shall  comply 
with  the  "LJ.C.  Standard  Mortgage 
Form,"  or  the  "ALTA  Standard 
Mortgage  Fann,"  or  such  other  form  as 
may  be  approved  by  the  Commissioner 
shall  name  the  lender  and  the  Secretary 
of  Housing  and  Urban  Development  as 
their  respective  interests  may  appear,  as 
the  insured;  and  shall  become  an 
owner's  policy,  running  to  the  lender  as 
owner  upon  its  acquisition  of  the 
property  in  extinguishment  of  the  debt 
and  to  die  Secretary  as  owner  upon  his 
acquisition  of  the  property  pursuant  to 
the  loan  insurance  contract 

(2)  An  abstract  of  title  satisfactory  to 
the  Commissioner,  prepared  by  an 
abstract  company  or  individual  engaged 
in  the  business  of  preparing  abstracts  of 
title,  accompanied  by  a  legal  opinion 
satisfactory  to  the  Commissioner,  as  to 
the  quality  of  such  title,  signed  by  an 
attorney  at  law  experienced  in  the 
examination  of  titles. 

(3)  A  Torrens  or  similar  title 
certification. 

(4)  Evidence  of  title  conforming  to  the 
standards  of  a  supervising  branch  of  the 
Government  of  the  United  States  of 
America,  or  of  any  State  or  territory 
thereof. 

§  241.1000    Accumulation  of  next  premium. 

The  security  instrument  shall  provide 
for  payments  by  the  borrower  to  the 


lender  on  each  iaterest  payment  date  of 
an  amount  sufficient  to  aoconulate  in 
the  hands  of  the  lender  one  payment 
period  prior  to  its  doe  date  die  next 
annual  insurance  premiom  payable  by 
the  lender  to  die  Commissioner.  These 
payments  shall  continue  only  as  long  as 
the  contract  of  insurance  remains  in 
effect 

§241.1095   AppNcatidnefpaynMnla. 

(a)  The  security  instrument  shall 
provide  that  all  monthly  payments  to  be 
made  by  the  borrower  shall  be  added 
together  and  the  aggregate  amount  shall 
be  paid  by  the  borrower  upon  eadi 
monthly  payment  date  in  a  single 
payment  The  lender  shall  apply  the 
payment  in  the  following  order 

(1]  Premium  charges  under  the  contract  of 
insurance. 

(2)  Interest  on  the  loan. 

(3)  Amortization  of  tiie  principal  of  the  loan. 

(b)  Any  deficiency  in  the  amount  of 
any  monthly  payments  required  under 
paragraph  (a)  of  this  section  shall 
constitute  a  default  The  security 
instrument  shall  provide  for  a  grace 
period  of  30  days  within  which  time  the 
default  must  be  cured. 

§241.1100    Prepayment  privilege  and 
diarges. 

(a)  Prepayment  privilege.  (1)  Except 
as  otherwise  provided  in  paragraph  (b) 
of  this  section,  the  security  instrument 
shall  contain  a  provision  permitting  the 
borrower  to  prepay  the  loan,  in  whole  or 
in  part  upon  any  interest  payment  date 
after  giving  to  the  lender  30  days 
advance  notice  of  its  intention  to 
prepay. 

(2)  If  the  loan  exceeds  $20a000.  die 
security  instrument  may  contain  a 
provision  for  an  additional  charge  in  the 
event  of  prepayment  of  principal  as  may 
be  agreed  upon  between  the  borrower 
aad  lender.  These  charges  shall  not  be 
imposed  if  the  loan  is  accelerated  at  the 
/request  of  the  Commissioner,  purauant 
/  to  5  241.1046(b).  The  borrower  shall  be 
permitted  to  prepay  up  to  15  percent  of 
the  original  principal  amount  of  the  loan 
in  any  one  calendar  year  without  any 
additional  charge.  A  provision  for  an 
additional  charge  in  the  event  of 
prepayment  may  not  be  included  in  a 
loan  of  $200,000  or  less. 

(b)  Prepayment  of  bond-financed  loan. 
Where  the  lender  has  obtained  the  funds 
for  the  loan  by  the  issuance  and  sale  of 
bonds  or  bond  anticipation  notes,  or 
both,  the  loan  may  contain  a 
prepayment  restriction  and  prepayment 
penalty  charges  acceptable  to  the 
Commissioner  as  to  term,  amount  and 
conditions. 


§241.1166 

The  note  and  security  instrument  may 
provide  for  the  lender's  collection  of  a 
late  charge,  not  to  exceed  2  cents  tor 
each  dollar  of  each  payment  to  interest 
or  principal  BMire  than  15  days  ia 
arrears,  to  cover  the  expense  involved  in 
handling  delinquent  payments.  Late 
charge  shaD  be  separately  charged  to 
and  collected  from  the  borrower  and 
shall  uot  be  deducted  from  any 
aggregate  nunthly  payment 


§241.1120 

The  holder  of  an  insured  mortgage 
which  is  recorded  prior  to  the  equity 
loan  shall  not  withhold  its  consent  to  the 
equity  loan  or  the  security  instrument 
executed  in  connection  with  the  equity 
loan  transaction  which  subjects  the 
project  to  the  lien  thereoL 

Subpart  F-lnsurance  for  Equity 
LxNina   Contract  RIgtils  and 
OMIgationa 

§241.1200   Croaaiafefaneas. 

(a)  All  the  provisions  of  part  207, 
subpart  B  of  this  chapter,  covering 
mortgages  insured  under  section  207  of 
the  Act  apply  to  equity  loans  on  a 
project  insured  under  section  241(f)  of 
the  Act  except  the  following  provisions: 

Sec. 

207.251  Deflnitions. 

207.252  First  second  and  tliird  premium. 
207.252a    Premiums— operating  loss  loans. 
207.252b    Premiums — mortgages  insured 

pursuant  to  section  223(0  of  the  Act 
207.252c    Premiums — mortgages  insured 

pursuant  to  section  23S(c)  of  the  Act. 
207.254    Insurance  endorsentent. 

(b)  For  the  purposes  of  this  subpart 
all  references  in  part  207  of  this  chapter 
to  section  207  of  the  Act  and  to  the  term 
"mortgage"  shall  be  construed  to  refer  to 
section  241(f)  of  die  Act  and  "equity 
loan."  respectively. 

(c)  All  of  die  definitions  in  i  241.1005 
apply  to  this  subpart.  In  addition,  as 
used  in  this  subpart,  the  term  "contract 
of  insurance"  means  the  agreement 
evidenced  by  the  Commissioner's 
insurance  endorsement  and  includes  the 
provisions  of  this  subpart  and  of  the 
Act. 

§241.1205    Payment  of  insurance  bcnaflta. 

All  die  provisions  of  §  207.259  of  diis 
chapter  relating  to  insurance  benefits 
shall  apply  to  an  equity  loan  insured 
under  this  subpart,  except  that 
insurance  benefits  shall  be  payable  in 
cash  if  the  insurance  benefits  under  the 
senior  insured  mortgage  are  payable  in 
cash,  unless  the  lender  files  a  written 
request  for  payment  in  debentures.  If 
such  a  request  is  made,  payment  shall 
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be  made  in  debentures  with  a  cash 
payment  to  adjust  for  any  difference 
between  the  total  amount  of  the 
insurance  payment  and  the  amount  of 
the  debentures  issued. 

§241.1210    CondMon  for  payment  of 
hisufance  benefits. 

(a)  All  of  the  provisions  of  §  207.258  of 
this  chapter  apply  to  this  subpart, 
except  tiiat.  if  the  holder  of  the  senior 
insured  mortgage  institutes  a  forclosure 
action,  the  lender  shall  notify  the 
Commissioner  in  a  timely  manner  of 
such  action.  The  Commissioner,  at  its 
option,  may  then  direct  the  lender  to 
assign  the  equity  loan  to  the 
Commissioner,  or  bid  an  amount 
necessary  to  acquire  the  project  and 
convey  the  project  to  the  Commissioner. 

(b)  if  the  equity  loan  is  assigned  in 
accordance  with  this  section,  the 
Commissioner  at  a  foreclosure  sale  may 
bid,  in  addition  to  amounts  otherwise 
authorized,  any  siun  not  in  excess  of  the 
aggregate  unpaid  indebtedness  secured 
by  the  senior  insured  mortgage  and 
equity  loan,  plus  taxes,  insurance, 
foreclosure  costs,  fees  and  other 
expenses. 

§241.1215    CalcuiatkMioflnaimMKe 


All  of  the  provisions  of  S  207.259  of 
this  chapter  apply  to  this  subpart, 
except  that  if  the  lender,  at  the  direction 
of  the  Commissioner,  acquires  title  to 
the  project  at  a  foreclosure  sale 
instituted  by  the  holder  of  the  senior 
insured  mortgage,  the  amount  of  the 
claim  determined  under  §  207.259(c)  of 
this  chapter  shall  also  include  an 
amount  bid  by  the  lender  to  satisfy  the 
senior  insured  mortgage  at  the 
foreclosure  sale. 

9  241.1220   Termination  of  insurance 
benefits. 

All  of  the  provisions  of  §  207.253a  of 
this  chapter  apply  to  this  subpart. 


except  that  the  following  shall  also 
constitute  grounds  for  terminating  the 
contract  of  insurance: 

(a)  The  failiue  of  the  lender  to  notify 
the  Commissioner  in  a  timely  manner  of 
a  foreclosure  action  initiated  by  the 
holder  of  the  senior  insured  mortgage; 
end 

(b)  The  failure  of  the  lender  when 
directed  by  the  Commissioner  to  assign 
the  equity  loan  or  bid  an  amount 
necessary  to  acquire  title  to  the  project 
and  convey  the  project  to  the 
Commissioner,  in  accordance  with. 

i  241.1210  of  this  part. 

{241.1230    No  vested  riglit  in  fund. 

Neither  the  lender  nor  the  borrower 
shall  have  any  vested  or  other  right  in 
the  insurance  fund  under  which  Uie  loan 
is  insured. 

§241.1235    Cross  default 

In  the  event  the  borrower  commits  a 
default  imder  a  prior  recorded  insured 
mortgage  and  the  holder  thereof  initiates 
a  foreclosure  proceeding,  said  default 
under  the  prior  recorded  insured 
mortgage  shall  constitute  a  default 
under  the  equity  loan. 

§241.1245   Insurance  endorsenient 

(a)  Endorsement  The  Commissioner 
shall  indicate  his  insurance  of  the  equity 
loan  by  endorsing  the  original  credit 
instrument  and  identifying  the  section  of 
the  Act  and  the  regulations  imder  which 
the  Ipan  is  insured  and  the  date  of 
insurance. 

(b)  Endorsement  of  phased  loan.  In 
the  event  the  loan  is  phased,  the 
Commissioner  shall  indicate  his 
insurance  of  each  amount  by  endorsing 
the  original  credit  instrument  and 
identifying  the  section  of  the  Act  and  the 
regulations  under  which  such  amount  is 
insured  and  the  date  of  the  insurance. 

(c)  Final  advance  of  phased  loan. 
When  all  advances  of  a  phased  loan 
have  been  made  and  the  terms  and 


conditions  of  the  commitment  have  been 
complied  with  to  the  satisfaction  of  the 
Commissioner,  he  shall  indicate  on  the 
original  credit  instrument  the  total  of  all 
advances  he  has  approved  for  insurance 
and  again  endorse  such  instrument. 

§241.1250    Effect  of  endorsement 

From  the  date  the  equity  loan  is 
endorsed,  the  Commissioner  and  the 
lender  shall  be  bound  by  the  provisions 
of  this  subpart  to  the  same  extent  as  if 
they  had  executed  a  contract  including 
the  provisions  of  this  subpart  and  the 
applicable  sections  of  the  Act. 

PART  50-PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

16.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Section  102  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C. 
4332);  Executive  Order  11514.  35  FR  4247 
(March  5. 1970);  Executive  Order  11991, 42  FR 
28967  (May  24, 1977);  sec.  7  (d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535  (d)). 

17.  In  S  50.20,  a  new  paragraph  (n)  is 
added,  to  read  as  follows: 

§50.20   Categorical  exclusions. 

(n)  Approval  of  mortgage 
prepayments  or  plans  of  action 
(including  incentives)  under  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1967,  and  approval 
of  mortgage  prepayments  imder  other 
statutes  or  authorities,  when  the 
proposal  does  not  involve  demolition  of 
any  building,  or  parts  of  any  building, 
containing  the  primary  use  served  by  the 
project 

Dated:  July  18, 1990. 
Jack  Kemp. 

Secretary.  , 

[FR  Doc  90-22305  Filed  9-20-90: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parte  27  and  29 

(DoelMl  No.  2S«85;  AnMndnMfrts  27-27  and 
29-31] 

RiN  2120-AC27 

Rotorcraft  Airwortliineee  Amendmenta 
Baaed  on  Europeen  Joint 
AirwortMneea  Re<|uirenients 
Propoeaie 

aocncy:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKMi:  Final  rule. 

summary:  This  rule  amends  the 
airworthiness  standards  for  systems, 
propulsion,  and  airframe  for  both 
normal  and  transport  category 
rotorcraft.  In  addition,  these 
amendments  introduce  safety 
improvements,  clarify  existing 
regulations,  and  standardize 
terminology.  The  changes  are  based  on 
some  of  the  proposals  that  were 
submitted  to  the  FAA  by  the  Emvpean 
Airworthiness  Authorities.  These 
amendments  are  also  intended  to 
encourage  the  European  community's 
acceptance  of  the  Federal  Aviation 
Regulations  for  rotorcraft  type 
certification,  obviate  development  of 
different  European  standards,  and 
achieve  increased  commonality  of 
airwortliiness  standards  among  die 
respective  coimtries. 
EmEcmn  DATE  October  22. 1990. 

FOR  niRTHCR  MVORMUTION  CONTACR 

Mr.  )im  S.  Honalcer,  FAA,  Regulations 
Group,  ASW-111.  RotOTGraft 
Directorate,  Aircraft  Certification 
Service,  Fort  Worth,  Texas  76193-0111. 
telephone  number  (817)  624-6109. 
MIPPIEMCNTARV  MTORMATION: 

Background 

At  a  meeting  between  FAA 
representatives  and  die  European 
Airworthiness  Authorities  Steering 
Committee  (AASC)  in  April  1983,  die 
AASC  agreed  to  provide  the  FAA  with  a 
comprehensive  Hst  of  recommended 
changes  to  Federal  Aviation  Regulations 
(FAR)  part  29  to  make  it  suitable  for 
adoption  by  AASC  members.  The  AASC 
subsequently  established  a  Joint 
Airworthiness  Requirements  (JAR) 
group  on  part  29  (JAR  29  group)  to 
develop  transport  category  rotorcraft 
airworthiness  standards  for  European 
type  certification  programs.  This  JAR  29 
group,  diaiged  with  providing 
recommended  changes  for  part  29, 
sulnnitted  a  comprehensive  list  oC 
proposals  in  September  1984. 


The  initial  FAA  review  of  the  JAR 
proposals  revealed  that  many  pnqiosals 
were  faiduded  in  existing  rulemaldng 
projects.  For  those  proposals  not 
included  in  existing  rulemaking  projects, 
the  FAA  determined  that  several 
warranted  public  discussion  by 
interested  persons.  Accordingly,  a 
public  meeting  was  held  in  Fort  Wortli, 
Texas,  May  1-2, 1986  (51  FR  4504, 
February  5, 1988).  A  transcript  of  tlie 
meeting  is  included  in  the  docket  for  tins 
rulemaking.  Although  the  AASC 
proposals  were  coidined  to  part  29,  and 
only  part  29  proposals  were  discussed  at 
the  public  meeting,  these  amendments 
affect  the  rotorcraft  certification  rules  in 
both  parts  27  and  29.  Including  part  27  in 
this  rulemaking  action  will  standardize 
parts  27  and  29  where  parallel  sections 
presently  exist. 

As  a  result  of  the  JAR  proposals  and 
the  public  meeting,  die  FAA  issued 
Notice  of  Imposed  Rulemaking  No.  89- 
10,  which  was  published  in  the  Fedaral 
Register  on  April  25, 1989  (54  FR  17936). 

All  interested  persons  have  l>een 
given  an  opportunity  to  participate  in 
the  malcing  of  these  amendments,  and 
due  consideration  has  been  given  to  all 
matters  presented.  A  number  of 
nonsubstantive  dianges  and  changes  of 
an  editorial  and  clarifying  nature  have 
been  made  to  the  proposed  rules  based 
upon  relevant  comments  received  and 
upon  further  review  by  the  FAA.  Except 
as  indicated  herein,  the  proposab 
contained  in  the  notice  have  been 
adopted  without  change. 

Discussioo  of  Coaunents 

Three  commenters,  one  representing 
an  industry  association  and  two 
airworthiness  authorities  of  other 
countries,  responded  to  the  notice.  The 
commenters  support  the  notice  with 
some  recommended  changes.  These 
recommendations  and  their  disposition 
are  contained  in  the  following 
discussions. 

Section  27.401 /Section  29.401  Auxiliary 
Rotor  Assemblies;  Section  27.403/ 
Section  29.403  Auxiliary  Rotor 
Attachment  Structure 

The  notice  proposed  to  remove  these 
load  requirement  sections,  since  the 
references  and  requirements  are 
adequately  addressed  in  9  9  27.337/ 
29.337,  27.339/29.339.  and  27.341/29.341. 
Only  one  comment  was  received,  which 
supports  the  proposal;  therefore,  these 
amendments  are  adopted  as  proposed. 

Section  27.413/Section  29.413  StabUixms 
and  Controt  Surfaces 

The  notice  proposed  to  remove  tfiese 
load  requirement  sections,  since  die 
structure)  requirements  are  adcfreased 


by  59  27.337/29.337,  27.339/29.339,  and 
27J41/29.341.  One  commenter 
req}onded  and  supports  the  removal  of 
these  sections;  therefore,  these 
amendments  are  adopted  as  proposed.  . 

Section  27.427/Section  29.427 
Unsymmetrical  Loads 

After  NPRM  Notice  No.  89-10  was 
issued,  these  two  sections  were  adopted 
as  Amendments  27-26  and  29-30  (55  FH 
7992,  March  0, 1990).  The  references  to 
95  27.413  and  29.413,  contained  in  new 
95  27.427  and  29.427,  are  being  removed 
by  these  amendments. 

Section  27.775/Section  29.775 
Windshields  and  Windows 

The  notice  proposed  to  revise  these 
sections  to  clarify  that  transparency 
materials  other  than  glass  may  be  used 
if  "they  will  not  break  into  dangerous 
fragments." 

The  AASC  reiterated  their  original 
proposal  that  recommended  a 
requirement  in  9  29.775  for  a  material 
that  would  not  suddenly  turn  opaque. 
This  specific  requirement  was  not 
included  in  proposed  9  27.775  or 
5  29.775,  because  the  requirements  in 
55  27.773  and  29.773  for  the  pilot's  view 
"to  be  sufficiently  extensive,  clear,  and 
ondistorted  to  permit  safe  operation" 
obviate  additional  requirements.  After 
further  evaluation,  the  FAA  continues  to 
believe  that  59  27.773  and  29.773  provide 
adequate  requirements  for  a  clear  and 
undistorted  pilot's  view.  Therefore, 
these  amendments  are  adopted  as 
proposed. 

Section  27.787 /Section  29.787  Cargo  and 
Baggage  Compartments 

The  notice  proposed  to  revise 
paragraph  (c)  to  require  occupant 
protection  for  all  emergency  landing 
loads  on  cargo  and  baggage;  i.e.,  vertical 
and  sideward  as  well  as  forward  loads. 
No  comments  were  received;  however, 
after  further  FAA  review,  minor 
editorial  changes  have  been  made  for 
clarity.  Other  than  minor  editorial 
changes,  the  amendment  is  adopted  as 
proposed. 

Section  29. 783  Doors 

The  notice  proposed  to  add  a  new 
paragraph  (h)  to  require  a  means  to 
secure  a  nonjettisonable  door  in  the 
open  position  during  emergency  egress 
in  a  ditching.  Only  one  comment  was 
received,  which  supports  the  proposal; 
therefore,  the  amendment  is  ad(^ted  as 
proposed. 

Section  2A011  Emergency  Exit  Marking 

Tlie  notice  proposed  to  revise 
paragraph  (a)  to  include  a  requirement 


that  emergency  exit  maridngs  must  be 
lighted  or  luminous,  and  that,  for 
rotorcraft  equipped  for  overwater  flight, 
the  markings  must  be  designed  to 
remain  visiUe  if  the  rotorcraft  is 
capsized  and  submerged.  Only  one 
commenter  responded  and  supports  the 
proposal.  A  minor  editorial  change  has 
been  made  for  clarity  and  other  than 
that,  the  amendment  is  adopted  as 
proposed. 

Section  29.903  Engines. 

The  notice  proposed  to  clarify  the 
requirements  for  control  of  engine 
rotation  and  in-fiight  restart  of  engines. 
One  commenter  contends  an 
independent  engine  starting  system 
requirement  following  in-flight 
shutdown  of  all  engines  without 
considering  virindmilling  of  the  engine 
(as  in  part  25)  would  be  unnecessarily 
severe.  The  FAA  does  not  agree; 
normally,  rotorcraft  airspeeds  and 
location  of  engines  do  not  support 
engine  windmilling  up  to  start  speeds. 
However,  the  FAA  has  determined  that 
engine  restart  capability  following  in- 
flight shutdown  of  all  engines  is  the 
primary  requirement,  and  the  means  of 
providing  this  capability  should  be  a 
choice  of  the  applicant,  lie  notice 
addressed  only  electrical  power 
requirements  for  starting  while  other 
factors  such  as  windmilling  speeds  are 
permitted  to  be  considered. 
Consequently,  paragraph  (e)(3]  has  been 
revised,  and  the  proposal  is  adopted 
with  this  change. 

Section  29.923  Rotor  Drive  System  and 
Control  Mechanism  Testa 

The  notice  proposed  to  add  a  new 
paragraph  (p)  to  define  qualification 
testing  of  lubricants  used  in  the  rotor 
drive  system  and  control  mechanism. 
Paragraph  (p)  contains  a  requirement  for 
a  portion  of  the  system  qualification 
tests  to  be  accomplished  with  specific 
lubricating  oil  temperatures  and 
pressures.  One  commenter  suggests  that 
all  lubricants  qualified  to  the  same 
specification  as  the  lubricant  used 
during  the  endurance  tests  should  also 
be  acceptable  without  further  testing. 
Hie  same  commenter  also  suggests  that 
an  analysis  of  lubricant  specifications 
should  be  permitted,  rather  than 
requiring  a  complete  rerun  of  the  tests  to 
qualify  a  new  lubricant  The  FAA  agrees 
with  l)oth  comments,  and  the  suggested 
changes  have  been  incorporated. 

A  second  commenter  suggests  that 
these  new  test  conditions  should  be 
applicable  to  all  rotor  drive  system  and 
control  mechanism  qualification  tests, 
not  just  to  qualify  a  lubricant  The 
commenter  fijrther  suggests  that 
paragraph  (a)  of  this  section  include  a 


reference  to  the  requirements  of  new 
paragraph  (p),  in  addition  to  the  current 
requirements.  The  FAA  agrees,  and  this 
change  has  been  made. 

A  third  commenter  notes  that  the 
minimum  temperature  tests  are  normally 
accomplished  during  cold  weather 
testing  rather  than  during  the  tie-down 
testing.  The  commenter  further  notes 
that  the  maximum  oil  temperature  and 
minimum  oil  pressure  tests  could  be 
accomplished  with  pump  adjustments 
and  control  of  cooling  airflow,  but  that  it 
would  be  almost  impossible  to  cool  the 
entire  system  to  miiiimum  temperatures 
during  the  tie-down  testing.  The  FAA 
agrees,  and  proposed  paragraph  (p)(4] 
has  been  removed. 

The  amendment  has  been  adopted 
with  these  changes. 

Section  29.929  Flight  Endurance  Test; 
Withdrawn 

The  notice  proposed  to  add  a  new 
5  29.929  to  include  the  flight  test 
requirement  contained  in  5  21.35,  since 
the  AASC  has  no  requirement  similar  to 
part  21.  There  are  unresolved  technical 
and  economic  questions  relative  to  this 
requirement.  In  view  of  this,  the 
proposal  is  withdrawn  for  further  study. 

Appendix  B  to  Part  29— Airworthiness 
Criteria  for  Helicopter  Instrument  Flight 

The  notice  proposed  to  add  a  new 
paragraph  VIII(c)  to  include 
thunderstorm  lights  as  part  of  the 
equipment  for  instrument  flight  Only 
one  comment  was  received,  which 
supports  the  proposal:  therefore,  the 
amendment  is  adopted  as  proposed. 

Economic  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  that  provides 
more  detailed  estimates  of  the  economic 
consequences  of  this  regulatory  action. 
This  summary  and  the  full  evaluation 
quantify,  to  the  extent  practicable, 
estimated  costs  to  the  private  sector, 
consumers,  and  Federal  State,  and  local 
governments,  as  well  as  anticipated 
benefits. 

Executive  Order  12291,  dated 
February  17. 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  regulatory  impact 
analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  aimual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million  or 
more,  a  major  increase  in  consumer 


costs,  a  significant  adverse  effect  on 
competition,  or  a  high  level  of 
controveray. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order,  and,  therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule  has  not 
l>een  prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  a  regulatory 
flexibility  determination,  required  by  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354),  and  an  international  trade . 
impact  assessment.  The  full  regulatory 
evaluation  is  contained  in  the  docket  for 
this  rulemaking. 

As  noted  in  the  Discussion  of 
Comments,  the  proposal  for  5  29.929  has 
been  withdrawn  for  further  study. 
Proposed  5  29.929  would  have  required  a 
150-hour  flight  endurance  test  to 
demonstrate  the  functioning  and 
compatibility  of  the  rotors  and  rotor 
drive  system.  Section  29.929  was  the 
only  proposal  in  the  notice  that  was 
determined  to  have  an  economic  Impact 

The  remaining  regulatory  amendments 
contained  in  this  final  rule  have  been 
determined  to  have  negligible  or  no 
economic  costs.  The  amendments  are 
editorial  or  clarifying  in  nature, 
incorporate  current  industry  or  FAA 
certification  practice,  and  can  be 
accomplished  with  negligible  or  no 
economic  costs.  Since  all  the  remaining 
amendments  have  either  negligible  or  no 
economic  costs,  no  attempt  has  been 
made  to  quantify  or  forecast  their 
benefits. 

The  clarifying,  editorial,  and 
conforming  amendments  in  this  rule 
have  no  economic  cost  and  are  expected 
to  produce  only  minor  administrative 
and  compliance  benefits.  By 
comparison,  the  six  substantive 
amendments  that  address  structural 
equipment  or  testing  requirements  have 
been  determined  to  have  only  a 
negligible  cost  impact  but  will  improve 
safefy  conditions.  It  is  likely  that  they 
will  reduce  injuries  or  fatalities  that 
would  occur  otherwise.  The  benefits 
derived  from  each  of  these  amendments 
will  equal  or  exceed  the  costs  when  the 
amendment  prevents  one  serious  injury. 

Trade  Impact  Statement 

Knee  the  certification  rules  apply  to 
both  foreign  and  domestic 
manufacturers  that  sell  in  the  United 
States,  there  will  be  no  competitive 
advantage  to  either.  Certification  costs 
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that  aay  be  iiapowd  by  this  mle  will 
not  residt  in  a  ooaopetitive  trade 
advantage  or  disadvantage  for 
AnericaB  naanufacturers  in  foreign 
markets.  This  is  because  foreiga 
raanoiacturers  must  comply  with  the 
certification  standards  of  ^  largest 
segment  of  their  export  mariwt  which  in 
this  instance  is  the  US.  mukeL  The 
FAA  expects  that,  to  remain  competidve 
in  overseas  mtfkets,  foreign  vendors 
will  export  a  similarly  eqi^pped 
rotorcraft  to  both  the  United  States  and 
other  covatries. 


The  FAA  has  determined  that  under 
die  criteria  nf  the  Regolatory  Flexibility 
Act  (RFA)  of  1980.  the  amendments  to 
parts  27  and  29  contained  in  this  final 
rule  win  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  RFA  requires  agencies  to 
review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entfties."    ^ 
The  FAA  has  adopted  criteria  and 
guidelines  for  determining  whether  a 
proposed  or  existing  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  smaB  entities. 
Under  the  FAA  criteria,  a  smaD  entity 
hdicopter  manufacturer  is  defined  as  an 
independently  owned  and  operated  firm 
having  fewer  than  75  employees.  Only  1 
of  the  13  rotorcraft  manirfacturers 
subject  to  the  certification  dianges  in 
parts  27  and  29  has  fewer  than  75 
employees.  Accordingly,  the 
amendbnents  contained  in  this  final  rule 
will  not  hnpact  a  substantia]  number  of 
sraaO  entities. 

FederaBsm  implications 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
States,  on  the  relatioosfaip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioos  levris 
of  govemmenL  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  tins  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federaiism  Assessment 

Condnsion 

For  these  reasons,  and  based  c»  the 
findings  in  the  Regulatory  Flexifaifity 
Determinatiai,  the  Trade  Impact 
Statement  and  the  Regulatory 
Evaluation,  the  FAA  has  determined 
*hat  these  amendments  are  not  major 
under  Executive  Order  12291.  in 
addition,  the  FAA  c»tifies  diat  these 
amendments  urill  not  have  a  sipiificaBt 
economic  ia^tact  positive  or  aegative. 
on  a  suintantial  nmnber  of  saaU  entities 
under  the  criteria  of  the  R^alatory 
Flexibility  Act  These  amoadments  are 


considered  BonsignfficaBt  under  DOT 
Regulatory  PoUcies  and  ftocedures  (44 
FR 11034:  February  2fli  197^  A 
regiilatory  evluation  of  the  antendments. 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placad  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under ' 


list  of  SulqecU  fai  14  CFR  Purts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

Adoption  of  the  AmendBMnts 

Accordingly,  parts  27  and  29  of  the  - 
Federal  Aviation  Regulations  (14  CFR 
parts  27  and  29)  are  amended  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORIIAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  foDows: 


:  40  U.S.C  1344. 13S4(a).  1355. 
1421. 1423.  M2S.  1428. 1429.  and  1430;  49 
U&C  lOate)  (ReviMd  Pri>.  I.  fl7-448.  lannary 

12.  igas). 

iivMi,nA»,trAn  pi— wwdl 

2.  Section  27401. 27.403  and  27.413  are 
removed. 


§27.427 

3.  Secti(m  27.427  is  amended  by 
removing  the  words  "in  f  27.413"  from 
paragraphs  (b)(1)  and  (bK2). 

4.  Section  27.775  is  revised  to  read  as 
follows: 


I27.77S 

Windshields  and  windows  must  be 
made  of  material  that  will  not  break  into 
dangerous  fragments. 

5.  Section  277B7  is  amended  by 
revising  paragraph  (c)  to  read  as  foIlowK 

i27.7t7   Cargo  and  baggage 


(c)  Under  the  emergency  landing 
conditions  of  {  27.561,  cargo  and 
baggage  compartments  must — 

(1)  Be  poeititmed  so  Uiat  if  die 
contents  break  loose  they  are  onl&ely  to 
cause  injury  to  (he  occupants  or  restrict 
any  of  the  escape  facilities  provided  for 
use  after  an  emergency  landing:  or 

(2)  Have  sufficient  strength  to 
withstand  the  conditions  specified  in 

{  27JSn  induding  die  means  of  restraint 
and  dieir  attachments,  required  by 
paragrafrii  (b)  of  this  section.  Sufficient 
strength  must  be  provided  far  the 
maximum  audiorized  wei^t  of  cargo 


and  baggage  at  dia  critical  kMKbng 
distributian.  . 

*        •        •.       •       • 

PART  29-AlRW0RTI«NE8S 
STANOAROft  TRANSPORT 
CATEOORV  ROTORCRAFT 

6.  Hie  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  13SS. 
1421. 1423. 1424. 1425. 1428, 142a  and  1430;  49 
U.S.C.  106(g]  (Revised  Pub.  L.  97-449:  lanuary 
12.19S3). 

§S  29.401.  a.408. 29.413    [RanMvodl 

7.  Sections  29.401. 29.403.  and  29:413 
are  removed. 


S  29.427    U 

&  Section  29.427  is  amended  by 
removing  die  words  *in  i  29.413"  from 
parapaphs  (b^l)  and  (bK2). 

9.  Section  29.775  is  revised  to  read  as 
follows: 


929.77S 

Windshields  and  windows  must  be 
made  of  material  that  will  not  break  into 
dangerous  fragments. 

la  Section  29.783  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

{29.799   Oeers. 


(h)  Nonjettiscmable  doors  used  as 
ditching  emergency  exits  must  have 
means  to  enable  them  to  be  secured  in 
the  open  position  and  remain  secme  for 
emergency  egress  in  sea  state  conditions 
prescribed  for  ditching. 

11.  Sectitm  29.787  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

{29.797   Cargo  and  baggage 


(c)  Under  the  onergency  landing 
conditions  of  S  29.561.  cargo  and 
baggage  compartments  must — 

(1)  Be  positioned  so  that  if  the 
contents  break  loose  they  are  unlikely  te 
cause  injury  to  the  occupants  or  restrict 
any  of  the  escape  facilities  provided  for 
use  after  an  emergency  landing:  or 

(2)  Have  sufficient  strength  to 
withstand  the  conditions  specified  in 

S  29.561,  mdnding  the  means  of  restraint 
and  their  attai^awnts  required  by 
paragra|di  (b)  of  this  section.  Sufficient 
strength  most  be  provided  for  the 
maximum  authorized  weight  of  cargo 
and  baggage  at  die  critical  loading 
distribution. 
•       •       •       •       • 

12.  SectfoH  29J11  is  amended  by  . 
revising  parapaph  (a)  to  read  as 
follows: 


929J11    Emergency  extt  marking. 

(a)  Each  passenger  emergency  exit  its 
means  of  access,  and  its  means  of 
opening  must  be  conspicuously  mariied 
for  the  guidance  of  occupants  using  the 
exits  in  daylight  or  in  the  dark.  Such 
markings  must  be  designed  to  remain 
visible  for  rotorcraft  equipped  for 
overwater  flights  if  the  rotorcraft  is 
capsized  and  the  cabin  is  submerged. 

13.  Section  29.903  is  amended  by 
revising  paragraph  (c);  by  redesignating 
paragraph  (f)  as  paragraph  (d);  and  by 
adding  a  new  paragraph  (e)  as  follows: 

929J03   Engines. 
•       ••'♦* 

(c)  Category  A:  control  of  engine 
rotation.  For  each  Category  A  rotorcraft, 
there  must  be  a  means  for  stopping  the 
rotation  of  any  engine  individually  in 
flight  except  that,  for  turbine  engine 
installations,  the  means  for  stopping  the 
engine  need  be  provided  only  where 
necessary  for  safety.  In  addition — 

(1)  Each  component  of  the  engine 
stopping  system  that  is  located  on  the 
engine  side  of  the  firewall,  and  that 
might  be  exposed  to  fire,  must  be  at 
least  fire  resistant;  or 

(2)  Duplicate  means  must  be  available 
for  stopping  the  engine  and  the  controls 
must  be  where  all  are  not  likely  to  be 
damaged  at  the  same  time  in  case  of 
fire.  11 

(e)  Restart  capability.  (1)  A  means  to 
restart  any  engine  in  fUght  must  be 
provided. 


(2)  Except  for  die  in-flight  shutdown  of 
all  engines,  engine  restart  capability 
must  be  demonstrated  throughout  a 
flight  envelope  for  die  rotorcraft 

(3)  Following  the  hi-fli^t  shutdown  of 
all  engines,  m-flight  engine  restart 
capability  must  be  provided. 

14.  Section  29.923  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  adding  a  new 
paragraph  (p)  to  read  as  follows: 

S  29.923    Rotor  drive  system  and  control 
mechanism  tests. 

(a)  Endurance  tests,  general.  Each 
rotor  drive  system  and  rotor  control 
mechanism  must  be  tested,  as 
prescribed  in  paragraphs  (b)  through  (n) 
and  (p)  of  this  section,  for  at  least  200 
hours  plus  the  time  required  to  meet 
paragraphs  (b)(2)  and  (k)  of  this  section. 
These  tests  must  be  conducted  as 
follows: 
•        «        •        *        * 

(p)  Endurance  tests:  operating 
lubricants.  To  be  approved  for  use  in 
rotor  drive  and  control  systems, 
lubricants  must  meet  the  specifications 
of  lubricants  used  during  the  tests 
prescribed  by  this  section.  Additional  or 
alternate  lubricants  may  be  qualified  by 
equivalent  testing  or  by  comparative 
analysis  of  lubricant  specifications  and 
rotor  drive  and  control  system 
characteristics.  In  addition — 

(1)  At  least  three  10-hour  cycles 
required  by  this  section  must  be 
conducted  with  transmission  and 
gearbox  lubricant  temperatures,  at  the 
location  prescribed  for  measurement. 


not  lower  than  the  maximum  operating 
temperature  for  which  approval  is 
requested; 

(2)  For  pressure  lubricated  systems,  at 
least  three  10-hour  cycles  required  by 
this  section  must  be  conducted  with  the 
lubricant  pressure,  at  the  location 
prescribed  for  measurement  not  higher 
than  the  minimum  operating  pressure  for 
which  approval  is  requested;  and 

(3)  The  test  conditions  of  paragraphs 
(p)(l]  and  (p)(2)  of  this  section  must  be 
applied  simultaneously  and  must  be 
extended  to  include  operation  at  any 
one-engine-inoperative  rating  for  which 
approval  is  requested. 

15.  Appendix  B  to  part  29  is  amended 
by  adding  a  new  paragraph  VIII(c)  to 
read  as  follows: 

Appendix  B  to  Fart  29— Ahworthmess 
Criteria  for  Helicopter  Instrument  Flight 

vm*** 

(c)  Thunderstorm  lights.  In  addition  to 
the  instrument  lights  required  by 
S  29.1381(a).  thunderstorm  lights  which 
provide  high  intensity  while  flood 
lighting  to  the  basic  flight  instruments 
must  be  provided.  The  thunderstorm 
lights  must  be  installed  to  meet  the 

requirements  of  {  29.1381(b). 

***** 

Issued  in  Washington,  DC  on  September 
17, 1990. 

James  B.  Busey. 

Administrator. 

[FR  Doc.  90-22421  Filed  9-20-90;  8:45  am] 
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New  edition  ....  Order  now ! 


For  thoso  of  you  Kvho  fnust  koop  infbrmod 
about  PrasidentW  ProclamsUons  and 
Exacuflva  Ordara,  thera  is  a  convenient 
referenca  source  that  mM  make  researching 
these  documents  much  easier. 

An'anged  by  subject  matter,  this  edition  of 
the  CodiBcation  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945. 
through  January  20. 1 989.  and  whk:h  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
prodamatbns  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period-4k>ng  with  any 
amendments— an  indkation  of  its  current 
status,  and.  where  applicable,  its  fcx:ation  in 
this  volume. 

Pubished  by  the  Office  of  the  Federal  Rogister. 
National  Aichives  and  Records  Administration 

Order  irom  Superintendent  of  Documents, 
U.S.  Covemment  Printing  Ofica, 
Washington,  DC  20402-9325 


•if-'.i 


-■  -    ■ --  Superintendem  of  Documents  Pnblicatioas  Order  Form 

*fififi1  Charge  your  order. 

^^^  ■  if*  BMsyl 

n  YES,  please  send  me  the  following  indicated  publication:  To  ta  jro«r  oram  and  i«|yirk.-att)  275-MM 

.  copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $. 


^ (Intemational  customers  please  add  25% .)  Prices  include  regular  domestk  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prkes. 

Please  Ciioose  Method  of  Payment: 
M  Check  payable  to  the  Superintendent  of  Documeitts 
ii  GPO  Deposit  Account        L 


(Company  or  personal  name) 


(Plca.sc  type  or  print) 


iTj-a 


(Additional  address/anemion  line) 


(Street  address) 


n  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I 


I  I  M  M  I  I  I 


(City.  State.  ZIP  Code) 
L L 


(Credit  card  expiration  date) 


Thamk  yeu  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


711 


MaU  To:  Superintendent  of  Documents.  Gtwcmracnt  Printing  Office.  Washington.  DC  20402-9325 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Weekly  CompiUtiM  •( 

Presidential 
Documents 


r».IIM 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  th«  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
t>y  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
releaseid  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presklential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  Natkmal  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  Processing  Co* 

*6466 


DYES 


Charge  your  order. 
Ifa  easy! 


wmM 


Charge  orders  rniy  be  Wtphowd  10  Iht  GPO  onMr 
desk  «  (202)  7S3-323t  trom  8  00  i  m  le  4  00  p.m. 
•astern  am,  Monday-Fnday  (eucpl  iKMays) 


1.  The  total 


•  please  enter  my  subscriptk>n  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities.  ' 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


cost  of  my  order  is  $_ 


.  All  pnces  include  regular  domestic  postage  and  handling  and  are 


subject  to  change.  Intemational  customers  please  add  25%. 
Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


Documents  ,_^^_,_,__,___ 

n  GPO  Deposit  Account    I    I    I    I    I    iTI-fn 
EH  VISA  or  MasterCard  Account 


(City,  state,  ZIP  Code) 


[XC 


1 1 1 1 1 1 1 


( 


X 


(Credit  card  expiration  date) 


Tlianir  you  for  your  order! 


(Daytime  phone  including  area  code) 

(Signature)  (Hm-i 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  lanuary  1.  1989 
SUPPLEMHMT:  Revised  January  1.  1990 

The  GUIDE  and  Hm  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  lecardke^ing 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  foimatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  ai  citation  and  easy 
reference  to  the  souroe  document. 

Compiled  by  die  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Supwintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 
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Saperintendent  of  Documents  Publicatioii  Order  Form 


Order  Processing  Code:  *6788 


ChvM  your  onhr. 


To  fax  your  orders  and  inquiries.  202-275-0019 


I I    X  Jli^#  •  please  send  me  the  following  indicated  publication 

copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S^  069-000-00020-7  at  $12.00  each. 

___copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-00O-00025-«  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customns  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Mease  Type  or  Pitet 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 
(Daytime  phone  indodmg  i 


3.  Please  choose  method  ai  payment: 
LJ  Qietk  payable  to  tfie  Superintendent  of  Documente 
D  GPO  Deposit  Account    i    i    M    T  M    l-fl 
LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-rn 

___^ namk  jom  for  your  order! 

^Credit  card  expiration  dat^ 


area  code)  

(Signature) 

4>  Mail  Tot  Superintendent  (tf  DocumeaU,  Covoiunent  Printing  Office,  Washio^ton,  DC  20402-0G25 
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DEPARTMENT  OF  TRANSPORTATION 
FMerai  Aviirtion  Administration 

14  CFR  Parts  27  and  29 

(DoelMt  Na  2SM9;  AiMndmwits  27-27  and 
29-311 

RiN  2120-AC27 

Rotorcraft  Alrwortiiineas  AmandiTMnta 
Baaad  on  European  Joint 
Airworttiinesa  Requiraments 
Propoaais 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT^ 
ACnON:  Final  rule. 

summary:  This  rule  amends  the 
airworthiness  standards  for  systems, 
propulsion,  and  airft-ame  for  both 
normal  and  transport  category 
rotorcraft.  In  addition,  these 
amendments  introduce  safety 
improvements,  clarify  existing 
regulations,  and  standardize 
terminology.  The  changes  are  based  on 
some  of  the  proposals  that  were 
submitted  to  the  FAA  by  the  European 
Airworthiness  Authorities.  These 
amendments  are  also  intended  to 
encourage  the  European  commimity's 
acceptance  of  the  Federal  Aviation 
Regulations  for  rotorcraft  type 
certification,  obviate  development  of 
different  European  standards,  and 
achieve  increased  commonality  of. 
airworthiness  standards  among  tfie 
respective  countries. 
wmerm  date  October  22, 1990. 

FOR  RIRTHER  INFORMATION  CONTACT 

Mr.  |im  S.  Honaker,  FAA,  Regulations 
Group.  ASW-111.  Rotwcraft 
Directorate.  Aircraft  Certification 
Service,  Port  Worth,  Texas  76193-0111. 
telephone  number  (817)  624-6109i 
tUPPLEMCNTARV  MTORMATKM: 

Backgramid 

At  a  meeting  between  FAA 
representatives  and  die  European 
Airworthiness  Authorities  Steering 
Committee  (AASC)  in  April  1983,  the 
AASC  agreed  to  provide  the  FAA  with  a 
comprehensive  list  of  recommended 
chains  to  Federal  Aviation  Regulations 
(FAR)  part  29  to  make  it  suitable  for 
adoption  by  AASC  members.  The  AASC 
subsequenUy  established  a  Joint 
Airworthiness  Requirements  (JAR) 
group  on  part  29  (JAR  29  group)  to 
develop  transport  category  rotorcraft 
airworthiness  standards  for  European 
type  certification  programs.  This  JAR  29 
group,  diarged  with  providing 
recommended  changes  for  part  29i 
sulnnitted  a  comprehensive  list  of 
proposals  in  September  1984. 


The  initial  FAA  review  of  the  JAR 
proposals  revealed  that  many  ptopotait 
were  included  in  existing  rulemaldng 
projects.  For  those  proposals  not 
included  in  existing  rulemaking  projects, 
the  FAA  determined  that  several 
warranted  public  discussion  by 
interested  persons.  Accordingly,  a 
public  meeting  was  held  in  Fort  Worth, 
Texas.  May  1-2. 1986  (51  FR  4504, 
February  5. 1986).  A  transcript  of  the 
meeting  is  included  in  the  docket  for  this 
rulemaking.  Although  the  AASC 
proposals  were  confined  to  part  29.  and 
only  part  29  proposals  were  discussed  at 
the  public  meeting,  these  amendments 
affect  the  rotorcraft  certification  rules  in 
both  parts  27  and  29.  Including  part  27  in 
this  rulemaking  action  will  standardize 
parts  27  and  29  where  parallel  sections 
presently  exist. 

As  a  result  of  the  JAR  proposals  and 
the  public  meeting,  die  FAA  issued 
Notice  of  Proposed  Rulemaking  No.  80- 
10.  which  was  published  in  the  Federal 
Register  on  April  25, 1989  (54  FR  17936). 

All  interested  persons  have  been 
given  an  opportunity  to  participate  in 
the  making  of  these  amendments,  and 
due  consideration  has  been  given  to  aD 
matters  presented.  A  number  o[ 
nonsubstantive  changes  and  changes  of 
an  editorial  and  clarifying  nature  have 
been  made  to  the  proposed  rules  based 
upon  relevant  comments  received  and 
upon  further  review  by  the  FAA.  Except 
as  indicated  herein,  the  proposals 
contained  in  the  notice  have  been 
adopted  without  change. 

DiscuasioB  of  Coaunenta 

Three  commenters,  one  representing 
an  industry  association  and  two 
airworthiness  authorities  of  other 
countries,  responded  to  the  notice.  The 
commenters  support  the  notice  with 
some  recommended  changes.  These 
recommendations  and  their  disposition 
are  contained  in  the  following 
discussions. 

Section  2T.4(H /Section  29.401  Auxiliary 
Rotor  Assemblies;  Section  27.403/ 
Section  29.403  Auxiliary  Rotor 
Attachment  Structure 

The  notice  proposed  to  remove  these 
load  requirement  sections,  since  ttie 
references  and  requirements  are 
adequately  addressed  in  §  §  27.337/ 
29.337,  27.339/29.339,  and  27.341 /29l341. 
Only  one  comment  was  received,  which 
supports  the  proposal;  therefore,  these 
amendments  are  adopted  as  proposed. 

Section  27.413/Section  29.413  Stabilizing 
and  Control  Surfaces 

The  notice  proposed  to  renrove  dwse 
load  requirement  sections,  since  the 
structural  requirements  are  addressed 


by  SS  27.337/29.337,  27.339/29.339,  and 
27J41/29.341.  One  commenter 
responded  and  supports  the  removal  of 
these  sections;  therefore,  these 
amendments  are  adopted  as  proposed.   . 

Section  27.427/Section  29.427 
Unsymmetrical  Loads 

After  NPRM  Notice  No.  89-10  was 
issued,  these  two  sections  were  adopted 
as  Amendments  27-26  and  29-30  (55  FR 
7992.  March  6, 1990).  The  references  to 
§S  27.413  and  29.413.  contained  in  new 
SS  27.427  and  29.427,  are  being  removed 
by  these  amendments. 

Section  27.775/Section  29.775 
Windshields  and  Windows 

The  notice  proposed  to  revise  these 
sections  to  clarify  that  transparency 
materials  other  than  glass  may  be  used 
if  "they  will  not  break  into  dangerous 
fragments." 

The  AASC  reiterated  their  original 
proposal  that  recommended  a 
requirement  in  S  29.775  for  a  material 
that  would  not  suddenly  turn  opaque. 
This  specific  requirement  was  not 
included  in  proposed  S  27.775  or    ' 
S  29.775,  because  the  requirements  in 
SS  27.773  and  29.773  for  the  pilot's  view 
"to  be  sufficiently  extensive,  clear,  and 
ondistorted  to  permit  safe  operation" 
obviate  additional  requirements.  After 
further  evaluation,  the  FAA  continues  to 
believe  that  §9  27.773  and  29.773  provide 
adequate  requirements  for  a  clear  and 
undiatorted  pilot's  view.  Therefore 
these  amendments  are  adopted  as 
proposed. 

Section  27.787 /Section  29.787  Cargo  and 
Baggage  Compartments 

The  notice  proposed  to  revise 
paragraph  (c)  to  require  occupant 
protection  for  all  emergency  landing 
loads  on  cargo  and  baggage;  i.e.,  vertical 
and  sideward  as  well  as  forward  loads. 
No  comments  were  received;  however, 
after  further  FAA  review,  minor 
editorial  changes  have  been  made  for'' 
clarity.  Other  than  minor  editorial 
dumges,  the  amendment  is  adopted  as 
pttfpoaeA. 

Section  29. 783  Doors 

The  notice  proposed  to  add  a  new 
paragraph  (h)  to  require  a  means  to 
secure  a  nonjettisonable  door  in  the 
open  position  during  emergency  egress 
in  a  ditching.  Only  one  comment  was 
received,  which  supports  the  proposal; 
therefore,  the  amendment  is  adopted  as 
proposed. 

Section  2BL811  Emergency  Exit  Marking 

The  noHce  proposed  to  revise 
paragraph  (a)  to  include  a  requirement 
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that  emergency  exit  markings  must  be 
lighted  or  luminous,  and  that,  for 
rotorcraft  equipped  for  overwater  flight, 
the  markings  must  be  designed  to 
remain  visible  if  the  rotorcraft  is 
capsized  and  submerged>.^ily  one 
commenter  responded  andTiupports  the 
proposal.  A  minor  editorial  cn&ngejiaa— 


been  made  for  clarity  and  other  than 
that,  the  amendment  is  adopted  as 
proposed. 

Section  29.903  Engines. 

The  notice  proposed  to  clarify  the 
requirements  for  control  of  engine 
rotation  and  iii-flight  restart  of  engines. 
One  commenter  contends  an 
independent  engine  starting  system 
requirement  following  in-flight 
shutdown  of  all  engines  without 
considering  windmilling  of  the  engine 
(as  in  part  25)  would  be  unnecessarily 
severe.  The  FAA  does  not  agree; 
normally,  rotorcraft  airspeeds  and 
location  of  mgines  do  not  support 
engine  windmilling  up  to  start  speeds. 
However,  the  FAA  has  determined  that 
engine  restart  capability  following  in- 
flight shutdown  of  all  engines  is  the 
primary  requirement,  and  the  means  of 
providing  this  capability  should  be  a 
choice  of  the  applicant.  The  notice 
addressed  only  electrical  power 
requirements  for  starting  while  other 
factors  such  as  windmilling  speeds  are 
permitted  to  be  considered. 
Consequently,  paragraph  (e)(3)  has  been 
revised,  and  the  proposal  is  adopted 
with  this  change. 

Section  29.923  Rotor  Drive  System  and 
Control  Mechanism  Tests 

The  notice  proposed  to  add  a  new 
paragraph  (p)  to  define  qualification 
testing  of  lubricants  used  in  the  rotor 
drive  system  and  control  mechanism. 
Paragraph  (p)  contains  a  requirement  for 
a  portion  of  the  system  qualification 
tests  to  be  accomplished  %vith  specific 
lubricating  oil  temperatures  and 
pressures.  One  commenter  suggests  that 
all  lubricants  qualified  to  the  same 
specification  as  the  lubricant  used 
during  the  endurance  tests  should  also 
be  acceptable  without  further  testing. 
The  same  commenter  also  suggests  that 
an  analysis  of  lubricant  specifications 
should  be  permitted,  rather  than 
requiring  a  complete  rerun  of  the  tests  to 
qualify  a  new  lubricant.  The  FAA  agrees 
with  both  comments,  and  the  suggested 
changes  have  been  incorporated. 

A  second  commenter  suggests  that 
these  new  test  conditions  should  be 
applicable  to  all  rotor  drive  system  and 
control  mechanism  qualification  tests, 
not  Just  to  qualify  a  lubricant  The 
commenter  further  suggests  that 
paragraph  (a)  of  this  section  include  a 


reference  to  the  requirements  of  new 
paragraph  (p),  in  addition  to  the  current 
requirements.  The  FAA  agrees,  and  this 
change  has  been  made. 

A  third  commenter  notes  that  the 
minimum  temperature  tests  are  normaUy 
accmaplished  during  cold  weather 
-tasting  rather  than  during  the  tie-down 
testing.  The  commenter  further  notes 
that  the  maximum  oil  temperature  and 
minimum  oil  pressure  tests  could  be 
accomplished  with  pump  adjustments 
and  control  of  cooling  airflow,  but  that  it 
would  be  almost  impossible  to  cool  the 
entire  system  to  minimum  temperatures 
during  die  tie-down  testing.  The  FAA 
agrees,  and  proposed  paragraph  (p)(4) 
has  been  removed. 

The  amendment  has  been  adopted 
with  these  changes. 

Section  29.929  Flight  Endurance  Test; 
Withdrawn 

The  notice  proposed  to  add  a  new 
S  29.929  to  include  the  flight  test 
requirement  contained  in  S  21.35,  since 
the  AASC  has  no  requirement  similar  to 
part  21.  There  are  unresolved  technical 
and  economic  questions  relative  to  this 
requirement  In  view  of  this,  the 
proposal  is  withdrawn  for  further  study. 

Appendix  B  to  Part  29— Airworthiness 
Criteria  for  Helicopter  Instrument  Flight 

The  notice  proposed  to  add  a  new 
paragraph  VIII(c]  to  include 
thunderstorm  lights  as  part  of  the 
equipment  for  instrument  flight.  Only 
one  comment  was  received,  which 
supports  the  proposal;  therefore,  the 
amendment  is  adopted  as  proposed. 

Economic  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  that  provides 
more  detailed  estimates  of  the  economic 
consequences  of  this  regulatory  action. 
This  summary  and  the  full  evaluation 
quantify,  to  the  extent  practicable, 
estimated  costs  to  the  private  sector, 
consumers,  and  Federal,  State,  and  local 
governments,  as  well  as  anticipated 
benefits. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  regulatory  impact 
analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million  or 
more,  a  major  increase  in  consumer 


costs,  a  significant  adverse  effect  on 
competition,  or  a  high  level  of 
controversy. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order,  and,  therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule  has  not 
been  prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document 
tenned  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation. 
this  section  also  contains  a  regulatory 
flexibility  determination,  required  by  the^ 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354),  and  an  international  trade . 
impact  assessment  The  full  regulatory 
evaluation  is  contained  in  the  docket  for 
this  rulemaking. 

As  noted  in  the  Discussion  of 
Comments,  the  proposal  for  S  29.929  has 
been  withdrawn  for  further  study. 
Proposed  S  29.929  would  have  required  a 
150-hour  flight  endurance  test  to 
demonstrate  the  functioning  and 
compatibilify  of  the  rotors  and  rotor 
drive  system.  Section  29.929  was  the 
only  proposal  in  the  notice  that  was 
determined  to  have  an  economic  impact 

The  remaining  regulatory  amendments 
contained  in  this  final  rule  have  been 
determined  to  have  negligible  or  no 
economic  costs.  The  amendments  are 
editorial  or  clarifying  in  nature, 
incorporate  current  industry  or  FAA 
certification  practice,  and  can  be 
accompUshed  with  negligible  or  no 
economic  costs.  Since  all  the  remaining 
amendments  have  either  negligible  or  no 
economic  costs,  no  attempt  has  been 
made  to  quantify  or  forecast  their 
benefits. 

The  clarifying,  editorial,  and 
conforming  amendments  in  this  rule 
have  no  economic  cost  and  are  expected 
to  produce  only  minor  administrative 
and  compliance  benefits.  By 
comparison,  the  six  substantive 
amendments  that  address  structural 
equipment  or  testing  requirements  have 
been  determined  to  have  only  a 
negligible  cost  impact  but  will  improve 
safety  conditions.  It  is  likely  that  they 
will  reduce  injuries  or  fatalities  that 
would  occur  otherwise.  The  benefits 
derived  from  each  of  these  amendments 
wrill  equal  or  exceed  the  costs  when  the 
amendment  prevents  one  serious  injury. 

Trade  Impact  Statement 

Since  the  certification  rules  apply  to 
both  foreign  and  domestic 
manufacturers  that  sell  in  the  United 
States,  there  will  be  no  competitive 
advantage  to  either.  Certification  costs 
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that  nay  be  imposed  by  this  fnle  will 
not  residt  in  a  ooaopetitive  trade 
advantage  or  disadvantage  for 
Asierican  manufacturers  injoreign 
markets.  Una  ia  because  Ux^ga 
mamdacturers  must  comply  with  the 
certificatioa  standards  of  Ab  largest 
segment  of  their  export  market,  wlncb  in 
this  instance  is  the  US.  market  The 
FAA  expects  that,  to  remain  competitive 
in  overseas  matkets.  foreign  vendors 
will  export  a  similarly  equipped 
rotorcrafl  to  both  the  United  States  and 
other  countries. 


The  FAA  has  determined  that  under - 
the  criteria  nf  the  Regulatory  Flexibility 
Act  (RFA)  of  1980.  the  amendments  to 
parts  27  and  29  contained  in  diis  final 
fttle  win  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  RFA  requires  agencies  to 
review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities.'* 
Hie  FAA  has  adopted  criteria  and 
guidelines  for  determining  whether  a 
proposed  or  existing  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  smaB  entities. 
Under  the  FAA  criteria,  a  smaD  entity 
hdicoptef  manufacturer  is  defined  as  an 
independently  owned  and  operated  firm 
having  fewer  than  75  employees.  Only  1 
of  the  13  rotofcraft  manufacturers 
subject  to  the  certification  dianges  in 
parts  27  and  29  has  fewer  than  75 
employees.  Accordingly,  the 
amendments  contain«l  in  this  final  rule 
wrill  not  impact  a  substantial  number  of 
smaB  entities. 

FederaBsm  t'*'p*'ryt*0"T 

The  regriations  adopted  herein  do  not 
have  sul»tantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  die  distribution  oi  power  and 
responsibilities  among  the  various  levels 
of  govemmenL  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  tins  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federaiism  Assessment 


considered  nonsignfflcant  under  DOT 
Regulatory  Pobcies  and  ftocedurea  (44 
FR 11094:  February  28^  1979).  A 
regulatory  evluation  d  the  amendments, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "ran 
KTMM  OOMTACT." 


For  these  reaaons.  and  based  tm  the 
findings  in  the  Regulatory  Flexibility 
Determinatiaa.  the  Trade  loqiact 
^atement  and  the  Regulatory 
Evaluation,  the  FAA  has  determined 
*faat  these  amendments  are  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  Uiat  diese 
amendments  will  not  have  a  sipuficant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
FlexHulity  Act  Hiese  ameulments  are 


List  of  SubjocU  in  14  CFR  FSarts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft.  Safety. 

Adopoflo  01  tne  AmaBdBsents 

Accordingly,  parts  27  and  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  27  and  29)  are  amended  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  audiority  citation  for  part  27 
continues  to  read  as  follows: 


:  40  U.S.C  1344. 13S4(a).  1355. 
1421. 1423.  M25w  1428, 1429.  and  1430;  40 
U.&C  loate)  Pteviaed  Pab.  L.  07-448.  )ainiary 
12. 1083). 

i  I  ir./l01.27^«tl,  27.419   CRsaMwad] 

2.  Section  27^401. 27.403  and  27.413  are 
removed. 


§27.427    (Amendadl 

3.  Section  27.427  is  amended  by 
removing  the  words  'in  1 27.413"  from 
paragraphs  (b)(1)  and  (bK2). 

4.  Section  27.775  is  revised  to  read  as 
follows: 


(27.779 

Windshields  and  windows  must  be 
made  of  material  that  will  not  break  into 
dangerous  fragments. 

6.  Section  277B7  is  amended  by 
revising  paragraph  (c)  to  read  as  fdlows: 

127.797   Cargo  and  baggage 


(c)  Under  the  emergency  landing 
conditions  of  (  27  J61.  cargo  and 
baggage  conniartments  must — 

(1)  Be  positioned  so  diat  if  die 
contents  Ineak  loose  diey  are  unlikely  to 
cause  injury  to  the  occupants  or  restrict 
any  of  tte  escape  fadUties  provided  for 
use  after  an  emergency  landing;  or 

(2)  Have  sufficient  strength  to 
withstand  die  condidons  specified  in 

i  27.501  inrfaiding  the  means  (rf  restraint^ 
and  dieir  attachments,  required  by 
paragnqdi  (b)  of  diis  section.  Sufficient 
strength  must  be  provided  for  the 
maximum  authorized  weight  of  cargo 


and  baggage  at  die  critical  kwding 
distributian. 


PART  29-AMWORTHINESS 
STAN0AR08C  TRANSPORT 
CATEOORV  ROTOnCRAFT 

e.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 13S4(a).  1355. 
1421. 1423. 1424, 142S.  1428. 142a  and  1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449:  January 
12, 1983). 

1129.401.29.403,29.413    (Raroovadi 

7.  Sections  29jWI,  29.409.  and  29.413 
are  removed. 


(20.427 

&  Section  29.427  is  amended  by 
removing  die  words  'in  i  29.413"  from 
para^aphs  (b)(1)  and  (b)(2). 

9.  Section  29.775  is  revised  to  nad  as 
follows: 


S29.77S 

Windshields  and  windows  must  be 
made  of  material  that  will  not  break  into 
dangerous  fi'agments. 

la  Section  29.783  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§291799    Doers. 


(h)  Nonjettisonable  doors  used  as 
ditchlhg  emergency  exits  must  have 
means  to  enable  them  to  be  secured  in 
the  open  position  and  remain  secure  for 
emergency  egress  in  sea  state  conditions 
prescribed  for  ditching. 

11.  Secti(»i  29.787  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§29.797   Csrgo and  baggage 


(c)  Under  the  emergency  landing 
conditions  of  S  29.561.  cargo  and 
baggage  compartments  must — 

(1)  Be  positioned  so  that  if  the 
contents  break  loose  they  are  unliliely  to 
cause  injury  to  the  occupants  or  restrict 
any  of  the  escape  facilities  provided  for 
use  after  an  emergency  landing:  or 

(2)  Have  sufficient  strength  to 
withstand  the  conditions  specified  in 

9  29.501.  including  the  means  of  restraint 
and  dieir  attadnaents  required  by 
paragraph  (b)  of  this  section.  Sufficient 
strength  moat  be  provided  for  the 
mautmum  authored  weight  of  cargo 
[baggage  at  the  critical  loading 
stribution. 

•       •        •        • 

12.  Section  29  Jll  Is  amended  by  . 
revising  paragraph  (a)  to  read  as 
follows: 


§20J11    Emergency  exit  marking. 

(a)  Each  passenger  emergency  exit  its 
means  of  access,  and  its  means  ol 
opening  must  be  conspicuously  mieked 
for  the  guidance  of  occupants  using  the 
exits  in  dayli^t  or  in  the  dark.  Such 
maricings  must  be  designed  to  remain 
visible  for  rotorcraft  equipped  for 
overwater  flights  if  the  rotorcraft  is 
capsized  and  the  cabin  is  submerged. 

13.  Section  29.903  is  amended  by 
revising  paragraph  (c);  by  redesignating 
paragraph  (f)  as  paragraph  (d);  and  by 
adding  a  new  paragraph  (e)  as  follows: 

§20.903    En^ws. 

•        •        •        *        * 

(c)  Category  A:  control  of  engine 
rotation.  For  each  Category  A  rotorcraft, 
there  must  be  a  means  for  stopping  the 
rotation  of  any  engine  individually  in 
flight  except  that,  for  turbine  engine 
installations,  the  means  for  stopping  the 
engine  need  be  provided  only  where 
necessary  for  safety.  In  addition — 

(1)  Each  component  of  the  engine 
stopping  system  that  is  located  on  the 
engine  side  of  the  firewall,  and  that 
might  be  exposed  to  fire,  must  be  at 
least  fire  resistant;  or 

(2)  Duplicate  means  must  be  available 
for  stopping  the  engine  and  the  controls 
must  be  where  all  are  not  likely  to  be 
damaged  at  the  same  time  in  case  of 
fire. 


(e)  Restart  capability.  (1)  A  means  to 
restart  any  engine  in  flight  must  be 
provided. 


(2)  Except  for  the  in-flight  shutdown  of 
all  engines,  engine  restart  capability 
must  be  demonstrated  throughout  a 
flight  envelope  for  the  rotorcraft. 

(3)  Following  the  in-fli^t  shutdown  of 
all  engines,  in-flight  engine  restart 
capability  must  be  provided. 

14.  Section  29.923  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  adding  a  new 
paragraph  (p)  to  read  as  follows: 

§  20.023    Rotor  drive  system  and  control 
maclianism  tests. 

(a)  Endurance  tests,  general.  Each 
rotor  drive  system  and  rotor  control 
mechanism  must  be  tested,  as 
prescribed  in  paragraphs  (b)  ttirough  (n) 
and  (p)  of  this  section,  for  at  least  200 
hours  plus  the  time  required  to  meet 
paragraphs  (b)(2)  and  (k)  of  this  section. 
These  tests  must  be  conducted  as 
follows: 
*        «        *        •        • 

(p)  Endurance  tests:  operating 
lubricants.  To  be  approved  for  use  in 
rotor  drive  and  control  systems, 
lubricants  must  meet  the  specifications 
of  lubricants  used  during  the  tests 
prescribed  by  this  section.  Additional  or 
alternate  lubricants  may  be  qualified  by 
equivalent  testing  or  by  comparative 
analysis  of  lubricant  specifications  and 
rotor  drive  and  control  system 
characteristics.  In  addition — 

(1)  At  least  three  10-hour  cycles 
required  by  this  section  must  be 
conducted  with  transmission  and 
gearbox  lubricant  temperatures,  at  the 
location  prescribed  for  measurement 


not  lower  than  the  maximum  operating 
temperature  for  which  approval  is 
requested; 

(2)  For  pressure  lubricated  sjrstems.  at 
least  three  10-hour  cycles  required  by 
this  section  must  be  conducted  with  the 
lubricant  pressure,  at  the  location 
prescribed  for  measurement,  not  higher 
than  the  minimum  operating  pressure  for 
which  approval  is  requested:  and 

(3)  The  test  conditions  of  paragraphs 
(p)(l)  and  (p)(2)  of  Uiis  section  must  be 
applied  simultaneously  and  must  be 
extended  to  include  operation  at  any 
one-engine-inoperative  rating  for  which 
approval  is  requested. 

15.  Appendix  B  to  part  29  is  amended 
by  adding  a  new  paragraph  VIlI(c)  to 
read  as  follows: 

Appendix  B  to  Part  29 — Airworthiness 
Criteria  for  Helicopter  Instrument  Flight 


VIU*** 

(c)  Thunderstorm  lights.  In  addition  to 
the  instrument  lights  required  by 
§  29.1381(a],  thunderstorm  Ughts  which 
provide  high  intensity  while  flood 
lighting  to  the  basic  flight  instruments 
must  be  provided.  The  thunderstorm 
lights  must  be  installed  to  meet  the 
requirements  of  {  29.1381(b). 

Issued  in  Washington.  DC,  on  September 
17, 1990. 
James  B.  Buaey, 
Administrator. 

[FR  Doc.  90-22421  Filed  9-20-90;  0:45  am) 
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LJ  Check  payable  to  the  Superintendent  of  Documents 
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Ttiis  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcamentt.  It  contains  ttie 
full  text  of  ttie  President's  public 
speeches,  statements,  n>essages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
t)y  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  pul>lished 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominatk)ns  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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•  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENtlAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities.     .  ' 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $_ 


All  prices  Include  regular  domestic  postage  and  handling  and  are 


subject  to  change.  International  customers  please  add  25%. 
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3.  Please  choose  method  of  payment: 
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Federal  Regulations  (CFR) 

GUIEffi:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping    . 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIIK  is  foimatted  and  numbered  to 
parallel  the  CODE  OF  FEMRAL  REGULATKX4S 
(CFR)  far  unifonnity  of  citation  and  easy 
reference  to  the  souioe  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  fmm  Sup«'intendent  of  Documents, 
U.S.  Government  Printing  Office, 
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^copies  of  the  1989  GUIDE  TO  RECX)RD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S^  069-000-00020-7  at  $12.00  each. 

^copies  of  tlie  1990  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Infbrmatimi 
Desk  at  202-783-3238  to  verify  prices. 
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2. 


(Company  or  personal  name) 
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(Street  address) 
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3.  Please  choose  method  of  payment: 
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